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THIS  INDEX  is  based  on  a  consolidation  of  contents 
entries  appearing  in  the  January-December  issues  of  the 
FEDERAL  REGISTER  together  with  broad  subject 
references.  The  entries  are  arranged  first  under  the  name 
of  the  agency  which  issued  the  document.  Under  each 
agency,  the  entries  are  then  listed  alphabetically  within 
the  categories  of  Rules,  Proposed  Rules,  and  Notices. 
Executive  Orders,  Proclamations,  and  other  documents 
ft-om  the  President  are  listed  under  Presidential 
Documents.  The  number  at  the  end  of  each  entry  gives 
the  pages  i>.  the  FEDERAL  REGISTER  where  the  document 
begins.  Use  the  table  of  Federal  Register  Pages  and  Dates 
at  the  back  of  this  index  to  locate  the  issue  date  for  each 
page  number.  This  index  is  published  monthly  and  is 
ctunulated  for  12  months. 

A  general  index  to  the  entire  Code  of  Federal  Regulations, 
is  found  in  the  CFR  Index  and  Finding  Aids  volume,  and  is 
revised  as  of  January  1  each  year. 

The  LSA  (List  of  CFR  Sections  Affected],  a  cumulative 
numerical  finding  aid,  is  published  monthly  and  is 
cumulated  for  12  months,  keyed  to  the  revision  dates  of  the 
various  CFR  volumes. 

ALL  FEDERAL  REGISTER  publications  are  avaUable  for 
purchase  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  D.C.  20402. 

Mildred  L.  Isler  is  Chief  Editor  of  the  Federal  Register 
Index,  assisted  by  Melanie  Y.  Williams.  The  Index  is 
prepared  under  the  direction  of  Richard  L.  Claypoole, 
assisted  by  Maxine  L  Hill. 

INQUIRIES  may  be  made  to  the  Finding  Aids  Unit  at  area 
code  202-523-5227  or  (TDD)  202-523-5229.  These  are  not 
toll  free  numbers. 

SUGGESTIONS  concerning  this  and  other  publications  of 
the  Office  will  be  welcomed  by  John  E.  Byrne,  Director, 
Office  of  the  Federal  Register,  Natipnal  ^JtJiives  and 
Records  Administration,  Washington,  D.C.  20408. 
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ACTION 

RULES 

Debarment  and  suspension  (nonprocurement), 
1^161.  34474  ' 

Grants  and  cooperative  agreements  to  State 
and  local  governments;  uniform 
administrative  requirements  (OMB  A-102 
implementation),  8034 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  1496 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A-110 
implementation),  44716 
Regulatory  agenda,  14320,  42476 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  7220.  8678,  24108,  25724, 
36476,  44927 
Foster  grandparent  and  senior  companion 
programs;  income  eligibility  levels,  1502, 
23429,  50053 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Drug  Alliance,  2065,  10909 
Foster  grandparent  program,  33160 
MiniGrtmt  program,  9129 
Senior  companion  program,  12171 
Special  volunteer  programs,  8678,  31898 

Drug  alliance,  34797 
Student  community  service  projects,  1647, 

44927 
VISTA  Literacy  Corps  projecte,  9783,  13298 
VISTA  projecte— 
Region  2,  20351,  40480 
Regions  3  and  9,  3408  , 

Meetings: 

National  Volunteer  Advisory  Council,  3906 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
47740 

Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Administration  Office,  ExecntiTe 
Office  of  the  President 

RULES 

Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  25872 

Administrative  Committee  of  the 
Federal  Register 

See  Federal  Register,  Administrative 
Committee 


AdministratiTe  Conference  of  the 
United  States 

RULES 

Recommendations: 
Practice  and  procedure,  26025,  39585 

NOTICES 

Government  contractors,  indemnification,  3766, 

12048 
Meetings: 
Adjudication  Committee,  35870,  40923 
Administration  Committee,  11692,  15071, 

43248 
Administration  Governmental  Process, 

Committee,  34134 
Administrative  Procedures  Advisory 

Committee,  36356 
Ethics  in  Government  Special  Committee, 

11892,44213,48948 
Financial  Services  Special  Committ^,  2610, 

10133,  15250,  28026,  40748,  47238,  47838 
Govenunental  Processes  Committee,  6167, 

15580,  20149,  27184,  42990 
Judicial  Review  Committee,  8793,  12049, 

15580,  27184,  40923 
Model  Rules  Working  Group,  31074,  40923 
Plenary  Session,  19973,  34328,  47838 
Regulation  Committee,  5290,  9673,  24752, 

26619 
Rulemaking  Committee,  11892,  34134,  41391 
U.S.-Canada  Free  Trade  Agreement, 

Advisory  Committee  Procedures,  31900 
Recommendations: 
Courts  of  Appeals  decisions; 

nonacquiescence,  12444,  24331 
Valuation  of  human  life  in  regulatory 

decisionmaking;  draft,  13299,  16742 

Administrative  Office  of  United  States 
Courts 

NOTICES 

Spanish/English  certification  examination  for 
court  interpreters,  43744 

Advisory  Committee  on  Federal  Pay 

See  Federal  Pay,  Advisory  Committee 

Advisory  CouncU  on  Historic 
Preservation 

See  Historic  Preservation,  Advisory  Council 

African  Development  Foundation 

RULES 

Acquisition  regulations,  5578 

Federal  claims  collection;  administrative  offset, 

5567 
Nondiscrimination  on  basis  of  handicap  in 

federally-conducted  programs  and 

activities,  25872 
Privacy  Act;  implementation,  40411 

PROPOSED  RULES 

Privacy  Act;  implementation,  16153 


NOTICES 

Meetings: 

Advisory  Council,  19973 
Meetings;  Sunshine  Act,  2347,  12745,  19855, 

43966 
Privacy  Act;  systems  of  records,  16169 

Agency  for  International  Development 

See  International  Development  Cooperation 
Agency 

RULES 

Acquisition  regulations,  6828,  13410 

Amendmente,  4979,  50630 
Commodity  transactions;  rules  and  procedures: 

Miscellaneous  amendments,  31317 
Debarment  and  suspension  (nonprocurement), 

19161,  34474 
Employee  testimony  and  document  production 

in  nonagency  proceedings;  impartiality 

policy,  24260 
Employees  indemnification,  29657 
Housing  guaranty  standard  terms  and 

condition's  3  805 
Correction,  39845 
Pr6curement  transa^ons;  AID  fmancing 

eligibility  conditions,  38287 

PROPOSED  RULES 

Acquisition  regulations,  25634 
Agricultural  commodities;  foreign  donation, 

51032 
Disaster  relief,  economic  development,  and 

other  assistance;  food  commodities  transfer 

for  food  use,  51044        -^ 
Grante  and  cooperative  agreements;  uniform 

administrative  requirements  (OMB  A-110 

implementation),  44716 
Housing  guaranty  standard  terms  and 

conditions,  11872 
Human  subjects,  protection;  model  policy, 

45661 
Correction,  46745 
Impartiality  policy;  private  litigatioa 

proceedings,  16559 
Regulatory  agenda,  14324,  42482 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  1416,  9381.  16792.  22739, 
35567.  38101-38102,  45399.  49935.  50472 
Committees;  establishment,  renewal, 
termination,  etc.: 
Micro  Enterprise  Advisory  Committee.  781 1 
Housing  guaranty  programs: 
Botewana.  456 
Guatemala,  30729.  31765 
Jamaica,  33554 
Kenya,  16684 
Portugal,  38793 
Sri  Lanka,  17511 
Tunisia,  762 
Meetings: 
International  Food  and  Agricultural 

Development  Board,  2892,  11568,  19057, 
26512,  32475,  43049 
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AID 

Mediterranean  fniitfly  eradication  program 

in  Guatemala.  2892,  3490,  13298 
Micro-Enterprise  Advisory  Committee,  8288, 

9152,  13299 
Research  Advisory  Committee,  7811,  20189, 

38364 
Voluntary  Foreign  Aid  Advisory^ 

Committee,  9494.  19828.  33SS4 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 

47386 

Agency  for  Toxic  Sobstaiices  and 
Disease  Registry 

NoncFS 

Grant  and  cooperative  agreement  awards: 
Association  of  Occupational  and 

Environmental  Clinics,  32436 
Institute  of  Medicine,  National  Academy  of 

Sciences,  37349 
International  Society  of  Regulatory 

Toxicology  and  Pharmacology  et  al., 
37037 
'  Minority  Health  Professions  Schools 
Association,  24149 
National  Research  Council,  National 
Academy  of  Sciences,  37331 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Human  exposure  to  hazardous  substances 
ami  adverse  health  outcomes;  pilot  and 
epidemiologic  studies,  19337 
National  risk  communication  training 
program  for  State  health  agency 
personnel,  33907 
Meetings: 
National  registry  proposal;  prooedures 

development,  933,  16320 
Sdentific  Counselors  Board,  17763,  38787 
Persons  exposed  to  hazardous  substances. 
National  RegistiV  establishment;  policies 
and  procedures;  availability,  47377 
Privacy  Act: 
Systems  of  records;  annual  publication, 
47347 
Superfund  program: 
Chemicals  nominated  for  toxicological 

evaluation,  10369 
Hazardous  substances  priority  list 

(toxicological  profiles).  1843,  41280, 
48614,31192 

Aging  Administration 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Discretionary  funds  program,  30164,  30373 

Agrlcuitoral  Marlteting  Service 

See  also  Packers  and  Stockyards 
Administration 

RULES 

Almonds  grown  in  California,  12374,  26423, 

28630,  29222,  34033,  43848 
Avocados  grown  in  Rorida.  1742,  20399. 

30973 
Avocados,  imported,  30973 
Beef  promotion  and  research  order,  3732 
Harmonized  Tariff  System  numbering,  etc., 

32628 
Referendum  conduct  procedures.  9834 
Celery  grown  in  Florida.  29443.  36933 
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Cotton: 
C1assificatioi9>testing,  and  standards 

User  fees.  2213.  20089 
Price  quotation  determinations.  29323 
Cranberries  grown  in  Massachusetts  et  al., 

12373.  24676.  29443 
Dairy  products;  grading,  inspection,  and 
standards: 
User  fees  and  administrative  changes,  20273 
Dates  (domestic)  produced  or  packed  in 

California,  18973,  19879,  33993,  39223 
Egg  and  egg  products  inspection  and  grading: 

Egg  solids  requirement,  23730 
Filberts/hazelnuts  grown  in  Oregon  and 

Washington.  8423,  34480 
Grapes  (Tokay)  grown  in  California.  33992 
Grapes  grown  in  California,  6372.  22126 
Grapes,  imported.  22126 
Honey  research,  promotion,  and  consumer 

information  order,  8147,  37730 
Kiwifruit  grown  in  California,  18073,  33803, 

34033,48311 
Lemons  growm  in  California  and  Arizona.  7. 
492.  1333.  1742.  2380,  2669,  3330.  4108. 
4936.  3752.  6969,  7490,  7879,  8422,  8866, 
9739,  10327,  11636,  12509,  13242,  15360, 
16243,  17011,  18072,  19743,  20399,  21792, 
22647,  23751,  24928.  26033,  26752,  27664, 
28628.  29441.  30423.  31649,  32595.  34033, 
35197,  35991,  37281,  37341,  38707,  39444, 
40203.  41360,  41361.  43673.  44002,  44383, 
45731,  43733,  46603,  47800,  48632,  49631, 
31744 
Lettuce  grown  in  Texas,  30202 
Limes  grown  in  Florida,  402,  1742,  11830, 

13217.  22123 
Marketing  orders;  expenses  and  rates  of 

assesnnent.  401.  7328.  18973.  21624.  24017, 
24230,  27151 
Melons  grown  in  Texas,  4956,  4937 
Milk  marketing  orders: 
Central  Illinois,  10039 
Chicago  Regional,  26738,  27798 
Colorado,  39446 
Eastern  South  Dakota,  28631 
Georgia,  48316 
Great  Basin.  4389,  6916 
Greater  Kansas  City,  10337,  11390 
Iowa,  36235,  36236 
Lake  Mead,  4589 
Memphis,  TN,  3734 
Middle  Atlantic.  30916 
NashviUe,  TN.  37729,  48516 
Nebraska- Western  Iowa,  15358,  17685,  33993 
New  York-New  Jersey,  48315,  49966 
Ohio  Valley  etal,  21626 
Oregon- Washington,  38283 
Oregon-Washington  et  al.,  32973 
Paducah,  KY,  44853 
Southern  Illinois,  11637 
Southern  Illinois-Eastern  Missouri,  10057 
Southwest  Plains,  5149,  9853,  15793,  48518 
Southwestern  Idaho-Eastern  Oregon,  50917 
Texas,  11638.  26226,  33102,  39444 
Upper  Midwest.  19744 
Nectarines  grown  in  California,  15193,  19226, 

22609 
Olives  grown  in  CaUfomia,  2823,  33100,  34479, 

48513 
Olives  imported,  33100,  48513 
Onions  grown  in — 
Idaho,  32595 
Oregon,  3295 
Texas,  7329,  18074 
Onnges  (navel)  grown  in  Arizona  and 

California,  6,  491,  1333.  1741,  2579,  3329, 


4107,  4955,  3731,  6968,  7879,  8863,  12371, 
14776,  34022,  34026,  49649,  31744 
Oranges  (Valencia)  grown  in  Arizona  and 
California,  12371.  14776.  34022,  34026 
Oranges  and  grapefruit  grown  in  Texas,  37728. 

40397,  41339,  43319.  49843.  30914 
Oranges,  grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  860,  17169,  26385, 
47660,  49293 
Papayas  grown  in  Hawaii,  862,  44331 
Peanuts,  domestically  produced,  20290,  22470, 

26754 
Pears  (fresh  Bartlett)  grown  in  Oregon  and 

Washington,  34479 
Pears  (winter)  grown  in  Oregon,  Washington, 

and  California,  7880,  29441 
Pears,  plums,  and  peaches  grown  in  California, 
6128,  11832,  13193,  18817,  19218,  19234, 
29873 
Pork  promotion,  research,  and  consumer 
information,  27477,  30243 
Harmonized  Tariff  System  numbering,  etc., 

32626 
Import  assessments,  etc.,  1909 
Referendum  conduct  procedures,  28182 
Potatoes  (Irish)  grown  in— 
California,  2995,  24929,  31650,  491 13 
Colorado,  4498,  8145,  22469,  29639 
Idaho,  3187,  26752,  34764,  48633 
Oregon,  2993,  3187,  24929,  26752,  34764, 

48633,49113 
Washington,  8142,  11043,  21793 
Practice  and  procedure;  marketing  agreements, 

orders,  and  information  collection,  15658 
Prunes  (dried)  produced  in  California,  29444 
Raisins  produced  from  grapes  grown  in 
California,  4958.  9427,  19880,  31830, 
34713.  49294,  50203 
Spearmint  oil  produced  in  Far  West.  6129. 

18818.  31281,  38281 
Sweet  peppers;  grade  standards,  48630 
Tobacco  inspection: 

Growers'  referendum  results,  33097 
Tomatoes  grown  in  Florida,  3189,  43847 
Wakiuts  grown  in  California,  9595,  45754 
Watermelon  research  and  promotion,  5 1089 

PROPOSED  RULES 

Almonds  grown  in  California,  414,  13046, 

32909,  36051,  36033,  37386 
Beans  or  peas,  dried  (frozen  hydrated);  grade 

standards,  43908 
Beef  promotion  and  research  order: 

Referendum  conduct  procedures,  509 
Celery  grown  in  Florida,  25495,  28650 
Cotton: 
Classification,  testing,  and  standards — 
Spot  markets  and  price  quotation 

determinations,  22178 
User  fees,  9774 
Cranberries  grown  in  Massachusetts  et  al., 

3036,  15043,  23493 
Cucumbers,  European  seedless,  24070 
Dairy  products;  i^vding,  inspection,  and 
standards: 
Fee  increases,  4639,  9948 
Dairy  promotion  program: 
National  Dairy  Promotion  and  Research 
Board;  composition  change,  47938 
Dates  (domestic)  produced  or  packed  in 

Califbmia,  15401,  16130,  26784,  34108 
Filberts/hazelnuts  grown  in  Oregon  and 

Washington,  900 
Grapes  (Tokay)  grown  in  California,  31703 


Grapes  grown  in  California,  2851,  9450 

Grapes,  imported,  9430,  25496 

Kiwifruit  grown  in  CaKfomia,  15227,  26444, 

30288,  38009 
Lemons  grown  in  California  and  Arizona,  233, 

34107 
Lettuce  grown  in  Texas,  43767,  49883 
Livestock;  grading,  certification,  and  standards: 
Slaughter  cattle  and  carcass  beef,  3025, 
10343 
Marketing  orders;  expenses  and  rates  of 

assessment,  13850,  17056.  20121.  23243 
Melons  grown  in  Texas.  413.  49153 
Milk  marketing  orders: 
Central  Illinois,  5386 

Chicago  Regional.  8203,  10894,  24298,  26369 
Eastern  Colorado,  36034 
Eastern  Ohio- Western  Pennsylvania,  40733 
Eastern  South  Dakota,  23405 
Georgia,  9635,  15402,  38730 
Georgia  et  al.,  27993 
Great  Basin,  686 

Iowa,  26446,  27450,  27863,  30290,  30291 
Kentucky,  902 
Lake  Mead,  686 
Memphis,  TN,  1369,  53002 
Nashville,  TN,  32623,  38730 
Nebraska-Western  Iowa,  9636,  12424,  30289 
New  England  et  al.,  21825,  38963 
New  York-New  Jersey,  18844,  32911,  38727 
Ohio  Valley,  902 
Ohio  Valley  et  al.,  14804 
Oregon-Washington,  33823 
Oregon-Washington  et  al.,  36291,  39381, 

49154 
Paducah  KY,  38296,  39839 
Southern  Illinois,  5777,  7210 
Southern  Michigan,  13851,  27699 
Southwest  Plains,  1370,  1790,  6158,  11092, 

22499,  27174,  44593 
Southwestern  Idaho-Eastern  Oregon,  46875 
Texas,  256,  7942,  22003,  22499,  27174,  29689, 

36321 
Upper  Florida  et  al.,  1033,  34766 
Upper  Midwest,  1360,  1569a  16556 
Nectarines  grown  in  California,  5776,  12687, 

16931 
Nuts,  mixed,  in  shells;  grade  standards,  7531, 

22497 
Olives  grown  in  CaUfomia.  29688.  53000 
Onions  (Vidalia)  grown  in  Georgia.  32034 
Onions  grown  in— 
Idaho.  23404 
Oregon.  23404 

South  Texas.  13413 
Oranges  (navel)  grown  in  Arizona  and 

California.  412.  2849.  3399.  21651,  44925 
Oranges  (Valencia)  grown  in  Arizona  and 

California,  412,  2849,  3599,  21631,  44923 
Oranges  and  grapefruit  grown  in  Texas,  37585, 

38295,  43319 
Oranges,  grapefruit,  tangerines,  and  tangelos 

grown  in  Florida,  898 
Peaches  grown  in- 
Colorado.  44407,  50229 
Georgia,  11867 
Peanuts,  domestically  produced,  19000,  21666 
Pears  (Bartlett)  grown  in  Oregon  and    - 

Washington,  29688 
Pears  (winter)  grown  in  Oregon,  Washington, 

and  California,  4641,  24953 
Pears,  plums,  and  peaches  grown  in  California, 
2851,  5776,  8460,  9634,  11669,  12691, 
13413,  26782 
Pickles;  grade  standards,  3403,  3490,  7532 


Plant  Variety  Protection  Act;  certification  fee 

increase.  26781 
Pork  promotion,  research,  and  consomer 
information,  15700,  21836 
Referendum  conduct  procedures,  21456 
Potatoes  (Irish)  grown  in — 
Colorado,  3037,  18095,  27324.  44391 
Idaho  and  Oregon,  18999.  34764 
Texas-New  Mexico  High  Plains  Area,  10887 
Washington,  7369,  12423 
Potatoes  grown  in  Oregon  and  California, 

18843 
Prunes  (dried)  produced  in  California,  26602 
Raisins  produced  from  grapes  grown  in        I 
California,  23496,  28403,  45100  ' 

Spearmint  oil  produced  in  Far  West,  15048, 

53001 
Strawberries  grown  in  Florida,  7194.  28642 
Sweet  peppers;  grade  standards,  22498 
Tobacco  inspection: 

Permissive  inspection  and  certification  for 

export;  fees  and  charges,  40069 
Tobacco,  flue-cured;  grade  standards,  36050 
Tobacco  Seed  and  Rant  Exportation  Act: 

Maximum  quantity  exportation,  44591 
Tomatoes,  fresh;  grade  standards,  22497 
Tomatoes  grown  in  Florida,  39303 
Wahiuts  grown  in  California,  39306 
Watermelon  research  and  promotion  plan, 
9637,51110 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  33101 
Beef  promotion  and  research  order: 

Certification  and  nomination,  14829 
Committees;  establishment,  renewal, 
termination,  etc.: 
Flue-Cured  Tobacco  Advisory  Committee, 

19973 
Perishable  Agricultural  Commodities  Act 
Industry  Advisory  Committee,  43530 
Tobacco  Inspection  Services  National 
Advisory  Committee,  19973 
Lemons  grown  in  California  and  Arizona; 

marketing  policy,  29502 
Meetings: 
Cotton  Marketing  Advisory  Committee, 

7545,  28026 
Flue-Cured  Tobacco  Advisory  Committee, 

7955,  13864,  24333 
Plant  Variety  Protection  Advisory  Board, 

40482 
Tobacco  Inspection  Services  National 
Advisory  Committee,  8680,  15434, 
19809 
Oranges  (navel)  grown  in  Arizona  and 
California;  marketing  policy,  43309 
Oranges  (Valencia)  grown  in  Arizona  and 

California;  marketing  policy,  9953 
Tobacco  inspection  and  price  supports;  market 
designations: 
Carthage  and  Aberdeen,  NC,  9673 
Madison  and  Live  Oak,  FL,  40847 
Madison  and  StoneviUe,  NC,  40847 
Willamston  and  Robersonville,  NC,  40847 

Agricultund  Researcli  Service 

RULES 

Freedom  of  Information;  implementation, 
17685 

NOTICES 

Meetings: 
National  Arboretum  Advisory  Council, 
32926 


Apiodtval 

Procurement: 
Commercial  activities,  performance;  coat 
comparison  studies  (OMB  A-76 
implementation),  5811 

Agricultural  Stabilizatioa  and 
Conserratioo  Scrricc 

RULES 

Conservation  and  environmental  programs: 

State;  definition,  15657 
Conservation  reserve  program,  733 
Feed  grain,  rice,  cotton,  and  wheat, 

commodity  certificates,  in  kind  payments, 
and  other  forms  of  payment;  CFR  Parts 
redesignated  to  Commodity  Credit 
Corporation,  47658 
Marketing  quotas  and  acreage  allotments: 
Farms,  allotments,  quotas,  bases,  and 

acreages;  reconstitution,  61 19,  52623 
Feed  grain,  rice,  cotton,  and  wheat — 
Amendments,  3836 

CFR  Part  redesignated  to  Commodity 
Credit  Corporation,  20280 
Peanuts,  15343,  40203 
Tobacco,  1605,  12675,  29221,  43845 
Payment  limitation  and  determinatioa  of 

eligibility  of  foreign  individuab  or  entities 
to  receive  program  benefits,  29552 
Payment  limitation  of  married  cou]^  with 

respect  to  farm  operations,  21409 
Special  programs: 
Appeal  programs,  45073 
Commodity  certificates,  in  kind  payments, 
and  other  forms  of  payments;  CFR  Part 
redesignated  to  Commodity  Credit 
Corporation,  20280 
Dairy  indemnity  payment  program,  44001 
Warehouse  regulations: 
Cotton  warehouses;  definitions,  financial 
statement  requirements,  warehouse 
bonds,  etc.,  27147 
Federally  licensed  warehouses;  transfer  of 
regulations  from  Agricultural  Marketing 
Service;  correction,  2477    . 

PROPOSED  RULES 

Marketing  quotas  and  acreage  allotments: 

y»*acco,  16721 

'Payment  limitation  and  determination  of 

eligibility  of  foreign  individuals  or  entities 
to  receive  program  benefits,  11474,  16131 

Special  programs: 
Appeal  regulations,  17034 

NOTICES 

Commodity  fiitures  and  options  markets 

trading;  pilot  educational  program,  7220 
Federal  grain  donations: 

Lake  Traverse  Indian  Reservation,  SD, 
30053 
Feed  grain  donations: 
Cheyenne  River  Indian  Reservation,  SD, 

47238 
Crow  Creek  Indian  Reservation,  SD,  47238 
Devils  Lake  Sioux  Tribe,  ND.  47561 
Fort  Berthold  Reservation  Indian  Tribes, 

ND,  40482 
Lower  Brule  Sioux  Tribe  Indian 

Reservation,  SD,  52751 
Standing  Rock  Sioux  Tribe,  ND  and  SD, 

40482  « 

Turtle  Mountain  Band  of  Chippewa  Indians, 
ND,  52751 
Marketing  quotas  and  acreage  allotments: 
Peanuts,  5023,  37617,  47740 
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TotMCCO,  630,  16173,  18109,  18113,  23318 
Meetings: 

Futures  and  Options  Marketing  National 
Advisory  Committee,  17092 
Warehouses,  licensed;  list  availability,  9344 

Agricaltare  Department 

Ste  also  Agricultural  Marketing  Service; 
Agricultural  Research  Service; 
Agricultural  Stabilization  and 
Conservation  Service;  Animal  and  Plant 
Health  Inspection  Service;  Commodity 
Credit  Corporation;  Cooperative  State 
Research  Service;  Economic  Analysis 
Staff;  Economic  Research  Service; 
Economics  Management  Staff;  Energy 
Office,  Agriculture  Department;  Farmers 
Home  Administration;  Federal  Crop 
Insurance  Corporation;  Federal  Grain 
Inspection  Service;  Food  and  Nutrition 
Service;  Food  Safety  and  Inspection 
Service;  Foreign  Agricultural  Service; 
Forest  Service;  National  Agricultural 
Library;  National  Agricultural  Statistics 
Service;  Packers  and  Stockyards 
Administration;  Rural  Electrification 
Administration;  Rural  Telephone  Bank; 
Soil  Conservation  Service 

RULES 

Acquisition  regulations,  6062 

Correction,  12748 
Administrative  regulations: 
Formal  adjudicatory  proceedings,  33296 
Rules  of  practice;  formal  adjudicatory 
proceedings,  7177 
Agricultural  Stabilization  and  Conservation 
Service;  State,  county,  and  community 
committees;  selection  and  functions,  23749 
Correction,  1441 
Conservation,  highly  erodible  land  and 

wetland;  correction,  3997 
Equal  Access  to  Justice  Act;  implemenution; 

awards,  36949 
Federal  claims  collection;  setorTs  and 

whhhotdings,  S020I 
Freedom  of  Information  Act:  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  I6S40 
Grants  and  cooperative  agreements  to  State 
and  local  governments;  uniform 
administrative  requirements  (OMB  A-102 
implementation),  8034 
Immigration  Reform  and  Control  Act; 
implementation;  rural  labor: 
Cotton;  definition,  28628 
Special  agricultural  workers  program,  50373 
Vegetables;  definition,  31630 
Import  quotas  and  fees: 
Dairy  products —    ■ 

Uruguay,  49S43 
Sugar;  allocations,  28180.  31089 
Meat  import  restriction  from  Australia  and 

New  Zealand,  40716,  48896 
Nondiscrimination;  federally-assisted  programs, 

48505 
Organization,  functions,  and  authority 
delegations: 
Administration,  Assistant  Secretary,  et  al.; 
relating  to  drug-free  workplace 
program,  32029 
Deputy  Secretary  et  al.,  15013 
Economics.  Assistant  Secretary,  21977 

Correction,  23167 
Forest  Service,  Chief.  45257 
Governmental  and  Public  Affairs,  Assistant 
Secretary,  22466 


Scienoe  and  Education,  Aaaiatant  Secretary, 

et  al.,  6783 
Small  Community  and  Rural  Development, 
Under  Secretary,  et  al.,  7877,  46429 
Conectiaa.  11636 
Special  Servioca,  Ainatant  Secretary,  et  at., 
18233 
Correction,  26217 
Worid  Agricultural  Outlook  Boaixl,  3337 
Practice  nika  governing  formal  adjudicatory 
prooeedingi  under  various  statutea,  1001 
Privacy  Act;  implementation,  3969 
World  market  price  detcrminationa: 
Cotton,  upland.  31639,  47637 

PROPOSED  RULES 

Acquisition  regulations.  749 

Equal  Acceaa  to  Justice  Act;  implementation; 

awarda,  13683 
Federal  claima  collection;  aetoffii  and  ' 

withholdings,  26443 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 110 
implementatitm),  44716 
Human  subjects,  protection;  model  policy, 
43661 
Correction,  46743 
Immigration  Reform  and  Control  Act; 
implementation;  rural  labor: 
Special  agricultural  workers  program.  26076. 
41339 
Temporary  residence,  41603 
Import  and  quota  fees: 
Sugar,  free  from  quota;  re-exported  in 
refined  form.  11091 
Nondiscrimination;  Federally  assisted 
programs,  16283  ^ — " 

Privacy  Act;  implementation,  30433 
Regulatory  agenda.  13606,  41708 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  27398,  28239 
World  market  price  determinatioiu: 
Cotton,  upland,  47720 
Correction,  49637 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  138,  1651,  2517,  3059,  3906, 
4864,  6680,  7343,  8680,  9462,  10263,  11321, 
12176,  12966,  13071,  16174,  16742,  17737, 
18869,  20149,  21713.  22350,  23430,  24468, 
25516,  26466,  27341.  2842a  29247,  30083, 
31074,  32263,  33311.  33101,  35537,  36612, 
37823,  39121,  40247,  41216,  43438,  44213. 
45309,  46100.  48279,  49337,  50432,  51571. 
52751 
Agricultural  commodities,  overseas  donations; 

types  and  quantities,  9673,  46640 
Committees;  establishment,  renewal, 
termination,  etc.: 
Agriculture  and  Rural  Development  Policy 

National  Commission;  meeting,  39121 
Cotton  Marketing  National  Advisory 

Committee,  3227 
Dietary  Guidelines  Advisory  Committee, 

40923,  44213 
Human  Nutrition  Board  of  Scientific 

Counselors,  7382 
Microbiological  Criteria  for  Foods  National 

Advisory  Committee,  1503 
National  Animal  Damage  Control  Advisory 

Committee,  38971 
National  Arboretum  Advisory  Council,  2261 
National  Plant  Genetic  Resources  Board, 
12050 


Science  and  Education  Competitive 
Reaeareh  Grants  Office  Advisory 
Committee.  2U98 
"^  ade  in  Processed  Foods  Agricultural 
Technical  Advisory  Committee,  46100 
Cooperative  agreements: 
Colorado  Sute  University.  8793 
Georgia  Tech  University.  20149 
Harlan  E.  Moore  Heart  Research 

Foundation,  12713 
Howard  University,  8793 
Oregon  State  University,  8794 
Rutgers  University.  8794 
Southern  University,  45791 
University  of  Arizona.  8240 
University  of  Arkansas.  25646 
University  of  Georgia.  28898 
University  of  Idaho.  49381 
University  of  Maryland.  25646,  27892 
University  of  Nebraska,  28898 
University  of  Rhode  Island.  8794 
Forma]  adjudicatory  administrative 

proceedings;  consent  decisions;  index 
publication,  6999 
Import  quotas  and  feea: 
Meat  import  limitations;  quarterly  estimates, 

267,  11323,  25516,  3%29 
Sugar- 
Market  stabilization  price  determination. 

38310 
Quota  period  determination.  31127 
Quota  system  review.  34363 
Quota  year  modification,  28241 
Meetings: 
Agribusiness  Promotion  Council,  18869 
Agricultural  Biotechnology  Research 
Advisory  Committee,  26094,  27733. 
43248,  43745,  49337 
Agriculture  Biotechnology  Researeh 
Advisory  Committee,  3906,  16174, 
31074 
Dairy  Policy  National  Commission,  1651. 

2517,  3610,  4696 
Equal  Opportunity  Citizens'  Advisory 

Committee,  7382,  22187,  44051 
Human  Nutrition  Board  of  Scientific 

Counselors,  4438 
Microbiological  Criteria  for  Foods  National 
Advisory  Committee,  7768,  18591, 
24973 
National  Plant  Genetic  Resources  Board, 

8240,  35537 
Rural  Development  National  Advisory 

Council,  939,  10531,  12176,  22368,  44503 
Privacy  Act: 
Computer  matching  programs,  16742,  16743, 

27376 
Systems  of  records,  2317,  3610,  4047,  5205, 
12175,  23316,  38737,  3%29 
Program  payments;  income  tax  exclusion; 
primary  purpose  determination: 
Iowa  soil  erosion  control  financial  incentive 

program,  12550 
New  Jersey  farmland  preservation  soil  and 
water  conservation  cost-share  program, 
10911 
Research  awards;  unnecessary  administrative 

burdens  elimination,  37823 
Senior  Executive  Service: 

Performance  Review  Boards;  membership, 
44639,  45656 
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Alcohol 


Agricnltnral  Marketing  Services 

RULES 

Lemons  grown  in  California  and  Arizona, 

50511 
Oranges  (navel)  grown  in  Arizona  and 

California,  50310 

Air  Force  Department 

RULES 

Administration: 
Defense  related  employment;  reporting 
procedures;  CFR  Part  removed,  49320 
Aircraft: 

Liability  coverage  requirements,  19297 
MiUtary  personnel: 
Delivery  of  Air  Force  personnel  to  U.S. 

civil  authorities  for  trial,  4014 
Issuing  certificates  in  lieu  of  lost  or 

destroyed  certificates  of  separation,  876 
Public  relations: 
Command  contractor  performance 
assessment  systems,  30233 
Sales  and  services: 

Personal  financial  responsibility,  24688 

PROPOSED  RULES 

Leasing  to  nongovernment  organizations; 
aircraft  and  related  equipment,  43777 
Privacy  Act;  implementation,  24322,  43776 
Public  relations: 
Command  contractor  performance 
assessment  systems,  9455 

NOTICES 

Active  military  service  and  discharge 
determinations: 

American  Merchant  Marine  in  oceangoing 
service  during  World  War  II,  2775 

Civilian  employees  of  U.S.  Army  and  U.S. 
Navy,  who  participated  in  defense  of 
Bataan  and  Corregidor  during  World 
War  n,  10140 

Civilian  Navy  IFF  technicians  who  served  in 
WWII  Pacific  combat  areas,  32425 
Agency  information  collection  activities  under 

OMB  review,  4442,  5210 
Environmental  statements;  availability,  etc.: 

BOMARC  missile  site;  McGuire  Air  Force 
Base,  NJ,  51578 

Malmstrom  Air  Force  Base,  MT;  second 
KC-I35R  squadron,  7963 

Peacekeeper  rail  garrison  system.  5816 

Urunao  Beach.  GU,  65 

Utah  Test  and  Training  Range;  electronic 
combat  test  capability  program,  39498 

Vandenberg  Air  Force  Base,  CA;  Space 
Launch  Complex  7;  construction  and 
operation,  11695 
Meetings: 

Air  Force  Academy  Board  of  Visitors,  4200 

Air  University  Board  of  Visitors,  632.  633 

Community  College  Board  of  Visitors, 
13312,40118 

Scientific  Advisory  Board,  3421.  4200,  4699, 
4700,  5032,  5294,  6860,  7003,  8243,  9471, 
10556,  11113,  12054,  15106,  16183, 
16447,  17239,  17240,  17746,  17970, 
18117.  18118,  19325,  21885,  23305, 
24775,  23363,  26632,  29511,  29933, 
32426,  32642,  32929,  33169,  34575, 
35105,  37632,  38763,  39499,  40118, 
44064,  44065,  44513,  44937,  45376, 
45532.  45333,  46916,  46917,  47242, 
49347,  51300,  51301.  51578,  51379 

Special  Nevada  Report.  13272,  17334 


Patent  licenses,  exclusive: 
Environmental  Research  &  Development, 

Inc.,  47832 
Massachusetts  Institute  of  Technology.  268 
Physical  Optics  Corp.,  44647 
Privacy  Act: 
Systems  of  records,  24334.  43800.  30072. 
51301 
Procurement: 
Contrasts — 

Activities  for  possible  conversion,  10556, 
34346 
Senior  Executive  Service: 
Performance  Review  Boards;  membership. 
30087 

Alcohol,  Drag  Abnac,  and  Mental 
Health  Administration 

RULES 

See  entries  under  Public  Health  Service. 

PROPOSED  RULES 

See  entries  under  Public  Health  Service. 
NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
AIDS  Advisory  Committee,  22386 
Basic  Behavioral  Processes  Research  Review 

Committee,  572 
Criminal  and  Violent  Behavior  Research 

Review  Committee  et  al.,  3458 
E>rug  Abuse  AIDS  Research  Review 

Committee,  2889 
Extramural  Science  Advisory  Board,  10291 
Neurosciences  Research  Review  Committee, 
16191 
Federal  drug  testing  program,  urine  testing  for 
agencies;  initial  list  of  certified 
laboratories,  50505 
Federal  workplace  drug  testing  programs; 

mandatory  guidelines,  1 1970 
Grants  and  cooperative  agreements, 
availability,  etc.: 
Alcohcd  and  other  drug  use;  sequencing 

factors,  15599 
Alcoholism  coordinating  center, 

collaborative  studies  on  genetics,  52236 
Alcohol-related  behavior  that  increases  ride 
of  AIDS  and/or  prevention  strategies 
that  reduce  risk;  research  grants,  12076, 
17978 
Depressive  disorders,  diagnosis  and 

treatment;  short-term  clinical  training 
,  grants.  53064 
Small  instrumentation  program,  33064 
Meetings;  advisory  committees: 
January,  SOI 10 
February,  1516.  3438 
March.  4220 
May,  12076 

June,  16782,  18352,  18609.  21919 
September.  31395.  33182 
October.  35908.  37058 
November.  40494 
December.  45983 
Organization,  fimctions,  and  authority 
delegations.  See  entries  under  Public 
Health  Service. 
Privacy  Act: 
Systems  of  records;  annual  publication, 
47302 


Akdiol,  Tobacco  and  Firearms  Boreaa 

RULES 

Alcohol,  tobacco,  and  other  excise  taxes: 
Commerce  in  firearms  and  ammunition — 
Armor  piercing  ammunition  and  other 
statutory  provisions  implementation, 
10480 
Firearms  sales  or  dispositions  by  low- 
volume  dealers;  recordkeeping 
simplification,  24686 
Distilled  spirits  plants — 

Occupational  taxes,  17538 
Manufacture  of  articles  in  foreign-trade 

zones  using  domestic  denatured  distilled 
spirits,  25155 
Puerto  Rico;  excise  tax  return  (Form 
5000.25);  implementation,  45266 
Alcohol;  viticultural  area  designations: 
Alexander  Valley  and  Chalk  Hill,  CA,  17022 
Cayuga  Lake,  NY,  9768 
Fredericksburg  in  Texas  Hill  Country,  TX, 

51538 
Middle  Rio  Grande  Valley,  NM,  2834 
Warren  Hills,  NJ,  2%74 
Western  Connecticut  Highlands,  CT,  3745 
Wild  Horse  Valley.  CA,  48244 
Alcoholic  beverages: 
Alcoholic  content  sutements  on  wine  labek 
and  related  type  size  requirements, 
27045 
Distilled  spirits  plants — 

Occupational  taxes,  17538 
Manufacture  of  articles  in  foreign-trade 

zones  using  domestic  denatured  distilled 
spirits,  25155 
Operation  of  tavern  at  brewery,  8626 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
Alexander  Valley  and  Chalk  Hill.  CA,  1492 
Fredericksburg  in  Texas  Hill  Country.  TX, 

4999 
Santa  Clara  Valley,  CA.  3214 
Alcoholic  beverages: 
Alcoholic  content  statements  on  wine  Uids 
and  related  type  size  requirements,  9775 
Brandy  and  whisky  treated  with  wood;  label 

disclosure,  18574,  30848,  47224 
Distilled  q>irite  plants- 
Labels  for  export  spirits,  32255,  40908 
Grape  wine,  nongeneric  designations;  foreign 
names  of  geographical  significance, 
26448 
Wine,  distilled  spirits,  and  malt  beverages- 
Advertising  and  labeling;  use  of  "light" 
(lite),  22678,  30848 
Wine;  foreign  names  of  geographical 
significance  and  nongeneric 
designations,  12024,  40907 
Firearms: 
Expldsive  materials  in  fireworks  industry, 
27452,  35330 
Practice  and  procedure: 
Information  disclosure  in  testimony  and 

related  matters,  26088 
Testimony  and  related  matters;  information 
disclosure,  35093 
Regulatory  agenda,  14184,  42320 

NOTICES 

Alcoholic  beverages: 

Display  and  retailer  advertising  speciahiea; 
dollar  limitations,  4096 
Commerce  in  explosives: 

Explosive  matrrials  list.  52361 
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Orginiratioii.  Atnctions,  and  authority 


Anoctote  Director  (Complianoe  OperatkMit), 

27100 
AMOcwte  Director  (CompUance  Opcfitioiii) 

e(  •!..  29791.  442S2 
ComptroUer.  27101 


Battle  MoauMirts 


I 


RUL£S 

Freedom  of  Information  Act;  implemeotatioB: 
Uniform  fee  tchedule  and  adminittrattve 
guidelines,  120 

Aaiaal  and  Plant  Hcaltk  loipcctioB 
-    ScrHcc 

RULES 

Animal  welfare:  ^ 

Horse  protection.  14778,  1S640.  24437. 
28366,  41S61,  4438S 
Correction.  43834 
Exportation  and  importation  of  animals  and 
animal  products: 
African  horse  sickness;  horses  from  Spain. 

6791 
Animals  and  birds;  quarantine  space 

reservation,  2824 
Birds  in  quarantine;  vaccination.  26423 
Cattle  from  Canada- 
Brucellosis  certified  free  territories.  US  19 
Cattle  pen  size  increase  on  ocean  vessels, 

40406 
Export  aircraft;  cleaning  and  disinfecting, 

31745 
Garbage.  49974 

Correction.  32376 
Harry  S  Truman  Animal  Import  Center- 
Exclusive  use  suspension,  4842 
Special  use  in  1989  by  Agricultural 
Research  Service,  27846 
Horses  from  countries  affected  with  CEM— 
Approved  States.  11043.  12640 
Switzerland,  20306,  34037 
Rinderpest  and  foot-and-mouth  disease; 
disease  status  change  for  Papua  New 
Guinea,  39447 
Rinderpest,  foot-and-mouth  disease,  etc.; 

technical  amendments,  48SI9 
Sheep  from  New  Zealand;  quarantine,  21794 
Technical  amendments,  22128 
Wild  pheasant  and  grouse  carcasses, 
eviscerated,  3738 
Exportation  and  importation  of  animals  and 
animal  products  (quarantine): 
Brucellosis  in  cattle  and  bison — 
State  and  area  classification,  26231 
Federal  Seed  Act  regulations: 
Alfalfa  and  red  clover  seed  importation  from 
Canada,  32973 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Brucellosis — 
Documenting  animal  identification  on 

certificates,  40403 
State  and  area  classifications,  37988 
Tattoo  use  restriction  for  identification  of 
sows  and  boars;  corection,  32029 
Brucellosis;  CITE  test,  16243,  32602 


BruoeUosis  in  cattle  and  bison — 
Particle  coooentratioa  fluoreaence 

immimoMsay  teat.  34033 
Sute  and  area  rliriftritinni,  2221.  10338, 
27843,  27844,  36433,  41312,  44179, 
32631 
Braoelloais  in  swine — 

State  and  ma  clMrificatioas.  24929.  44179 
Swine  identification.  40378 
TobercukMis  in  cattle  and  biaoa — 
State  and  area  deaignatioas,  1002, 1 1491, 
12913.  36432,  460W 
Validated  bnioeDoai»-free  states,  4381.  21979 
Livetlock  and  poohry  diaeaae  ooatroi: 
BniccUoM.  7881 
Scrapie-exposed  ammab.  2380 
Overtime  services  relating  to  imports  and 
exports: 
Commuted  travdttme  allowanoes,  1740, 
4382.  13696,  17491,.,  34021,  33068, 
35426,  47799,  30509 
Work  at  border  ports,  sea  porta,  and  airports, 

7489,  52974 
Work  at  laboratories,  border  ports,  ocean 
ports,  and  airports.  7492,  92991 
Plant  peats: 
Genetically  engineered  organisms  and 
products;  interstate  movement  of 
microorganisms  under  specified 
conditions,  exemption,  12910 
Plant  Protection  and  (Quarantine  Treatment 
Manual;  incorporation  by  reference,  10525, 
28181 
Plant  regulations: 
Phytoaanitary  export  certification;  inspector 
qualifications,  1332 
Plant-rdated  quarantine,  domestic: 
Apples,  peaches,  and  dtras  from  Sonora, 

Mexico.  10033,  27933 
atras  canker.  3999.  13241,  44172,  43071 
Ethylene  dibromide;  mangoes.  16338 
Fruits  and  vegetables  importation.  13337 
Gypsy  moth.  34014,  49973 
Hawaiian  fruits  and  vegetables  to  Alaska; 

Sharwil  avocados.  12909 
Mediterranean  fruit  fly.  3849,  18238,  29633, 

40865,46844 
Melon  fly,  3830,  17912,  33098 
Oriental  fruit  fly,  6783,  6963,  7877,  17911, 

33098 
Peach  fruit  fly,  17913,  33099 
Pink  boUworm,  733,  4841,  36431 
Varroa  mite  (honeybee  parasiteX  1 1825, 

15634,  16336,  35423 
Witchweed.  24923,  43673 
Plant-related  quarantine,  foreign: 
Apples,  peaches,  and  citrus  from  Sonora, 

30508 
Citrus  in  buffer  zones  in  Japan,  30307 

PROPOSED  RULES 

District  of  Columbia;  plants  and  plant  products 

movement.  37772 
Exportation  and  importation  of  animals  and 
animal  products: 
Birds;  imporUtion.  49183 

Correction,  31930 
Brucellosis  in  cattle  and  bison— 
Hot-iron  branding  of  animals  on  jaw.  4179, 
26262 
Horses  from  countries  affected  with  CEM— 

Temporary  importation,  30539 
Rinderpest  and  foot-and-mouth  disease; 
disease  status  change  for  Papua.  New 
Guinea.  23498 
Sheep  from  New  Zealand;  quarantine.  6656 


Correction.  8301 
Swine,  {nrk,  and  pork  products  imported 

from  Great  Britain.  52715 
TiibeicvkMis  in  cattle  and  bison— 
Hot-iron  branding  of  animals  on  jaw,  4179. 
26262 
Hawaiian  and  territorial  qnarmitine  notices: 
Conveyance,  *<^trtr  *B<i  cargo  moving 
interstate  from  Hawaii,  Puerto  Rico,  or 
the  Virgin  Islands;  inspection.  3028 
Interstate  traaaportation  of  animals  and  animal 
products  (qoarantine): 
Brucelloais — 

State  and  area  daasifications.  37774 
BniceUosis  in  cattle  and  bison — 
Hot4rott  branding  of  animals  on  jaw.  4179, 
26262 
Swine  Mentification,  3146 
Tuberculosis  in  cattle  and  bison — 
Hot-iron  branding  of  animals  on  jaw.  4179, 
26262 
Livestock  and  poultry  diaeaae  control: 
BrucelkMS.  12019 
BraceOoM  in  cattle  and  bison— 
Hot-iraa  branding  of  animab  on  jaw.  4179, 
26262 
Bracelloeis  reactor  cattle  and  bison;  Federal 

indemnity  payments,  2799 
Scrapie,  44200,  31363 
Tuberculosis  in  cattle  and  bison — 

Hot-iron  branding  of  animals  on  jaw,  4179, 
26262 
Plant  protection  and  quarantine  treatment 
manoal;  incorporation  by  reference,  3896, 
44199 
Plant-related  quarantine,  domestic: 
Citrus  canker,  140,  24296 
Citrus  fruit  and  calamondin  and  kumquat 

plants  from  Florida,  49883 
Qtrvs  fruit,  calamondin,  and  kumquat  plants 
from  Florida,  41338 
Correction,  45274 
Varroa  Mite  Negotiated  Rulemaking 
Advisory  C^ommittee  meeting,  43484, 
30972 
Plant-related  quarantine,  foreign: 
Citrus  in  buffer  zones  in  Japan,  22330 
Okra  from  Dominican  Republic,  41604 
Viruses,  serums,  toxins,  etc.: 
Bovine  virus  diarrhea  vaccine,  etc.,  standard 

requirements,  49669 
Desiccated  veterinary  biological  products; 
moisture  content  determination,  31704 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  43131 
Animal  welfare  lists: 
Horse  protection — 
Certified  designated  qualified  person 

(DQP)  programs  and  licensed  DQFs, 
4438 
Disqualification  under  Horse  Protection 
Act,  34134,  43636 
Committees;  establishment,  renewal, 
termination,  etc.: 
Foreign  Animal  and  Poultry  Diseases 

Advisory  Committee,  33103,  36083 
Varroa  Mite  Negotiated  Rulemaking 
Advisory  Committee,  43134 
Environmental  statements;  availability,  etc.: 
Boll  weevil  eradication  program.  27733 
Boll  weevil  eradication/suppression 
program,  18869,  19010 


Genetically  engineered  plants;  field  test 
permits — 
Plant-associated  microorganism,  26291 
Tobacco,  2610,  2611,  20663,  22039,  27889, 

27891,  47361 
Tomatoes.  4439.  11521,  12551,  15719, 
20664,  20663,  24108-24110,  27890 
Recombinant  derived  live  pseudorabies  virus 
vaccine  field  testing,  10133,  34134 
Genetically  engineered  organisms  for  release 
into  environment;  permit  applications. 
9130.  20666,  40482.  50558 
Meetings: 
Animal  Damage  Control  National  Advise:  y 

Committee,  22368,  43791 
Contagious  equine  metritis  program,  32087 
Foreign  Animal  and  Poultry  Diseases 

Advisory  Committee,  20667 
National  Poultry  Improvement  Plan  General 

Conference  Committee,  20666,  49214 
Scrapie  eradication  program,  13136 
Swine  Health  Protection  Advisory 

Committee,  13425 
Transgenic  plants;  scientific  issues,  23674 


Antit 


DiTision 


NOTK 

Compet^ve  impact  statements  and  proposed 
coiuJhit  judgments: 
Agricultural  Research  &  Development 

Corp.,  16919 
American  Body  &  Trailer,  Inc.,  et  al.,  33559 
BNS  Inc.  et  al.,  9994,  25702 
Coca-Cola  Co.  et  al.,  28710 
General  Electric  Co.  et  al.,  38798 
TRW  Inc.,  48735,  49937 
Waste  Management,  Inc.,  et  al.,  35928 
Westinghouse  Electric  Corp.  et  al.,  1074 
International  energy  program;  voluntary 

agreement  and  plan  of  action;  amendment 
9382 
International  operations  guidelines,  21384, 

22426 
National  cooperative  research  notifications: 
Automotive  Polymer-Based  Composites 
Joint  Research  and  Development 
Partnership,  29396 
Bell  Communications  Research,  Inc.,  3059, 

11352,  20380,  20381,  35935,  46127.  46128 
Biotechnology  Research  &  Development 

Corp.,  44679 
Cable  Television  Laboratories,  Inc.,  34593, 

50590 
Composite  Materials  Characterization,  Inc., 

1074 
Computer  Aided  Manufacturing- 
International,  Inc.,  4232 
Corporation  for  Open  Systems  International, 

5060,7411,24811,47773 
Engine  Manufacturers  Association,  12202 
Industrial  Consortium  for  Research  and 

Education,  49613 
Industry AJniversity  Cooperative  Research 
Center  for  Microwave/Millimeter- Wave 
Computer-Aided  Design,  19830 
IndustryAJniversily  Cooperative  Research 
Center  for  Simulation  and  Design 
Optimization  of  Mechanical  Systems, 
33558 
Industry-University  Center  for  Glass 

Research  at  New  York  State  College  of 
Ceramics,  Alfred  University,  21742 
Institute  for  Manufacturing  &  Automation 

Research,  24811 
International  Diatomite  Producers 
Association,  26687 


International  Partners  in  Glass  Researoh, 

20194 
Lonza  Inc.,  32480 
Manville  Corp.  et  al.,  27087 
Measurement  and  Control  Engineering 

Center  of  University  of  Tennessee, 

44680 
Microelectronics  &  Computer  Technology 

Corp.,  1859,  10159,  36910 
Microelectronics  Center  of  North  Carolina. 

28922 
NAHB  Research  Foundation,  Inc.,  186. 

9154.  15750.  49614 
National  Center  for  Manufacturing  Sciences. 

Inc..  20194,  31771,  44680 
National  Forest  Products  Association.  29396, 

40140 
Open  Software  Foundation,  Inc..  47773 
Open  Software  Foundation,  Inc.,  et  al.. 

34594 
OSI/Network  Management  Forum,  49615 
PDES  Inc..  40282 
Petroleum  Environmental  Research  Forum, 

4233,  20385,  53079 
Portland  Cement  Association.  9999,  29397, 

35935,  37883 
SEMATECH,  Inc.,  17987 
Sherex  Chemical  Co.,  31772 
Southwest  Research  Institute,  1418,  23704, 

35936,  37654,  41425,  43483,  48735 
West  Agro.  Inc..  1074,  4232 

West  Agro.  Inc.-Iodophors  Joint  Venture. 

22059 
X/Open.  Ltd.,  46128 

Architectural  and  Transportation 
Barriers  Compliance  Board 

RULES 

Accessible  design;  minimum  guidelines  and 

requirements,  35507 
Compliance  hearings;  practice  and  procedure, 

39473 
Nondiscrimination  on  basis  of  handicap  in 

federally-conducted  programs  and 

activities.  24264 
Organization,  functions,  and  authority 

delegations,  19776 

PROPOSED  RULES 

Regulatory  agenda,  14328,  42486    ' 

NOTICES 

Meetings,  631,  6856,  15252,  37326,  41616. 

52206 
Nondiscrimination  on  basic  of  handicap  in 

federally-conducted  programs  and 

activities 
Section  504  self  evaluation  report,  23138 

Arctic  Research  Commission 

NOTICES 

Meetings,  6857.  13301,  29352,  51869 
Vacancy  announcement,  3410,  6999 

Arms  Control  and  Disarmament 
Agency 

RULES 

Freedom  of  Information  Act;  implemenution: 
Confidential  commercial  information; 
predisclosure  notification  procedures, 
37293 
Uniform  fee  schedule  and  administrative 
guidelines,  10247,  10529 
Organization,  functions,  and  authority 
delegations: 
Inspector  General  OPTice,  9614 


Privacy  Act;  implementation,  10247 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Confidential  commercial  information; 
predisclosure  notification  procedures. 
12430 

NOTICES 

Hubert  H.  Humphrey  fellowship  competition. 

46895 
Meetings: 
General  Advisory  Committee,  2519,  7547. 
11109.  19978.  24469,  32266.  33832, 
36476.  45792 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
49338 
Visiting  scholars  program,  43,  48949 

Army  Department 

See  also  Engineers  Corps 

RULES 

Claims  and  accounts: 

Claims  against  United  States,  49298 
Claims  on  behalf  of  United  States,  48899 
Environmental  quality;  Army  actions,  46322 
Freedom  of  Infomuition  Act;  implementation, 

8901 
Military  reservations  and  national  cemeteries: 
Fort  Stewart/Hunter  Army  Airfield; 
firearms  and  weapons.  1752 
Personal  check  cashing  control  and  abuse 

prevention.  19286 
Privacy  Act;  implementation,  43689 

PROPOSED  RULES 

Environmental  quality: 
Army  actions;  environmental  effects,  4646 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  3421 
Committees;  establishment,  renewal, 
termination,  etc.: 
Inland  Waterways  Users  Board,  28052 
Environmental  sutements;  availability,  etc.: 
Anniston  Army  Depot.  AL;  chemical 

stockpile  disposal  program,  48573 
Biological  Aerosol  Test  Facility,  Dugway 

Proving  Ground,  UT,  3768,  12803, 

25530 
Biological  defense  research  program.  17491 

'Vieeting,  33838 
Camp  EUiott,  San  E>iego,  CA,  43754 
Chemical  munitions  disposal  faciUty,  Tooele 

Army  Depot,  UT,  29255 
Chemical  stockpile  di^x>sal  program,  168. 

5816 
Fort  Irwin.  National  Training  Center.  CA; 

land  acquisition,  5443 
Helemano  Military  Reservation,  Honolulu, 

HI;  family  housing  construction,  26485 
Intermediate-Range  Nuclear  Forces  (INF) 

Treaty;  Pershing  missiles  elimination; 

site  determination,  22207 
Kaulana  Bay  Navigation  Improvements, 

South  Point,  HI,  34575 
Kwajalein  Atoll,  Marshall  Islands,  2865 
Orchard  Training  Area,  ID;  mission 

expansion/multiple  construction,  7003 
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Amy 

Presidio  of  San  Francisco,  CA— 
Burger  King  construction,  37834 
Land-use,  facility  management, 
development,  and  resource 
management  policies,  10271 
Yakima  Firing  Center  land  acquisition,  WA, 

30327 
Meetings: 
Armed  Forces  Epidemiologica]  Board,  1816, 

3490 
Armed  Forces  Institute  of  Pathology 

Scientific  Advisory  Board,  S619,  39499 
Command  and  General  Staff  College 

Advisory  Committee,  6860 
Honor  Code  and  Honor  System  at  U.S. 

Military  Academy  Chief  of  StafTs 

Special  Commission,  46916 
Military  personal  property  claims 

symposium,  2773,  20361 
Military  personal  property  symposium,  633, 

16183,  34575 
Military /industry  mobile  homes  symposium, 

22207,  46109 
Rifle  Practice  Promotion  National  Board, 

3617,  44648 
Rifle  Practice  Promotion  National  Board 

Budget  Committee,  44648 
ROTC  Affairs  Advisory  Panel,  38052 
Science  Board.  168,  169,  438.  944,  1056, 

1936,  2528,  2529,  3231.  3422.  4442.  4700, 

5211,  5294.  5443,  5444,  6189,  7226.  7387, 

7787.  8243.  8487.  9471,  9678,  10556, 

10921,  12177.  13145.  I33I3.  14834. 

15106,  15590.  15726.  17492,  17970, 

18875,  19812,  19985,  21509,  21885, 

22691,  23679,  24482,  24774.  24992, 

26632,  27380.  27381,  29761.  31079. 

31907.  32643.  35346.  36092.  36365. 

38319.  38320.  39499.  40118,  41623. 

45376.  45377.  46489.  46490.  47242. 
•     48286.  49731.  51579.  51580.  52471,  52767 
U.  S.  Military  Academy,  Chief  of  StafTs 

Special  Commission  on  Honor  Code  and 

Honor  System,  39636 
U.S.  MiliUry  Academy,  Board  of  Visitors. 

10417.  22373,  43756 
Military  traffic  management: 

Carrier  disqualification  procedures;  proposed 

revision,  25200 
Commercial  boat  haulers,  other  common 

carriers,  and  freight  forwarders; 

personal  property  directorate.  37632 
Domestic  household  goods  program — 
'  Motor  carriers  seeking  approval,  9678 
Participation  eligibility,  3232 
Freight  carrier  address  requirements  (MT 

Form  364-4).  1396 
Freight  carrier  qualification  program,  17970 
Freight  rate  acquisition  program;  rail  carrier 

rates  and  services,  13436 
Household  goods  and  unaccompanied 

baggage;  bill  of  lading  program.  19020. 

40252,  40253,  43755 
Unusual  items  servicing,  40253 
Household  goods  shipments;  evaluatioa  time 

Umit,  4871  } 

International  program — 

Rate  soliciution,  9678.  17492 
Motor  carrier  property  brokers  use;  policy 

statement,  4442 
Personal  property  shipments;  manner  of 

packing,  39757 
Pulled/turned  back  shipments;  free  tonnage. 

4871 
Trip-leased  equipment  and  drivers,  use; 

prohibitions,  633 


Trip-leased  equipment  with  or  without 

drivers  to  transport  DOD  freight,  19020 
Patent  licenses,  exclusive: 
Roberts  Pharmaceutical  Corp.,  2865,  3067 
U.S.  Army  Electronics  Technology  and 
Devices  Laboratory.  25197,  34142, 
34376,  46109 
Weiser.  Sidney.  9799 
Privacy  Act: 
Systems  of  records.  12971.  16575.  21509. 

28247,  28249,  28430,  34576,  49586,  51580 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
25197,  36093 

Arts  and  Hanumities,  National 
Foundation 

See  National  Foundation  on  the  Arts  and  the 
Humanities 

Aviation  Safety  Commission 

NOTICES 

Meetings,  10264 

Benefits  Reriew  Board,  Labor 
Department 


RULES 

Practice  and  procedbfwr  16518 

Bicentennial  of  the  United  States 
Constitation  Commission 

See  Commission  on  the  Bicentennial  of  the 
United  States  Constitution 

Blackstone  River  Valley  National 
Heritage  Corridor 

NOTICES 

Meetings;  Sunshine  Act,  52574 

Blind  and  Other  Severely 

Handicapped,  Conunittee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped 

Connerille  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
DC  Terminal  Expansion  Project,  CA  and 

OR.  35542 
Eugene/Springfield.  OR.  33342 
Snohomish  River  floodplain  transmission 
project;  Snohomish  County,  WA,  36879 
.    Southern  California  Edison  Co.;  power  sale 
and  exchange  agreement,  44516 
Third  AC  Intertie,  OR  and  WA; 
construction,  operation,  and 
maintenance,  43005 
Model  conservation  standards: 
Surcharge  policy  extension,  31618.  46920. 
46922 
Pacific  Northwest  Electric  Power  Planning 
and  Conservation  Act: 
Costs  and  power  losses  at  non-Federal 

hydroelectric  power  projects;  proposed 
policy  and  procedures,  21888 
Pacific  Northwest-PacifK  Southwest  long  term 
intertie  access  policy: 
Adtarinistrator's  decision;  issuance  and 
availability,  24483 


AvailabUity,  1660 

Loat  power  revenue  mitigation  charge. 
10866.  17493 
Southern  California  Edison  Co.;  contract 

formula  rates,  proposed,  29936 
Transmission  rates: 

Proposed  modification,  25531,  51891 
Wholesale  power  rales: 
Cost  recovery  adjustment  clause  provisions, 

10867 
Proposed  modification,  25531 
Proi)osed  revision,  51890 

Canada  and  United  States- 
International  Joint  Commission 

See  International  Joint  Commission-United 
States  and  Canada 

Census  Bureau 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Agriculture  Statistics  Advisory  Committee, 
3767 
Meetings: 
Agriculture  Statistics  Advisory  Committee, 

15252 
American  Economic  Association  Advisory 

Conunittee  et  al.,  9463,  36356 
American  Indian  and  Alaska  Native 

Populations  for  1990  Census  Advisory 
Committee  et  al.,  11538,  37824 
Merchandise  trade  press  release,  monthly; 

change,  47840 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
31734 
Surveys,  determinations,  etc.: 
Company  organization;  multiestaMbhrnent 

companies,  39327 
Manufacturing  area;  annual,  940 
Motor  freight  transportation  and 

warehousing;  annual,  5206,  51290 
Retail  sales  and  inventories;  annual,  51290 
Service  industries;  annual,  1809,  48280 
Wholesale  trade;  annual,  45932 
Voting  age  population,  1987;  estimates,  1931 

Centers  for  Disease  Control 

NOTICES 

Advisory  committee  reports,  annual; 

availability,  35233 
Chemical  stockpile  disposal  program: 
Agents  GA,  GB,  VX,  mustard  agent  (H, 
HD.  T),  and  Lewisite  (L).  low  doses; 
long-term  exposure,  potential  adverse 
effects;  health  and  safety 
recommendations,  8504,  1 1002 
Committees;  establishment,  renewal, 
termination,  etc.: 
AIDS  Prevention  Advisory  Committee, 

21919 
Diabetes  Translation  and  Community 

Control  Programs  Technical  Advisory 
Committee,  25012 
Injury  Prevention  and  Control  Advisory 

Committee,  45983,  48367 
Mine  Health  Research  Advisory  Comnittee 

(NIOSH),  313% 
Tuberculosis  Elimination  Advisory 

Committee  et  al.,  30871 
Vessel  Sanitation  Program  Advisory 
Committee,  4722 


Communicative/protective  disorders,  speech 

optimization;  NIOSH  meeting.  28913 
Computer-mediated  work;  stress  control 

strategies;  NIOSH  meeting,  12822 
Cumulative  trauma  disorders  of  upper 
extremities  with  emphasis  on  wrist; 
surveillance;  NIOSH  meeting,  26669 
Grant  and  cooperative  agreement  award: 
Association  of  Schools  of  Public  Health, 

17113 
Colorado  Health  Department  (breast  cancer 

tracking  and  surveillance),  33859 
Colorado  Health  Department  et  al.,  29526 
Louisiana  Health  and  Human  Resources 

Department,  3458 
Massachusetu  Department  of  Public  Health/ 
Massachusetts  Health  Research  Institute, 
Inc.,  15140 
Minority  Health  Professions  Schools 

Association,  24149 
Morehouse  School  of  Medicine,  3459 
National  Academy  of  Sciences/National 

Research  Council,  36493 
Southeastern  Occupational  and 
Environmental  Health  Clinical 
Examination  Center.  17248  , 

United  Sutes  Conference  of  Mayors,  2927^ 
Veterinary  Public  Health  and  Preventive 
Medicine  Teachers  Association,  28271 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Acquired  Jmmunodeficiency  Syndrome 
(AIDS)— 
Dental  education  institutions;  infection 
control  and  management,  curriculum 
guidelines,  28913 
Epidemiologic  research  studies  and 
surveillance  evaluation  of  pediatric 
AIDS  and  human  immunodeficiency 
virus  (HIV)  infection,  19820 
,  Information  and  education  programs, 

30099 
Minority  information  and  education 

program.  15734 
Perinatal  infections  with  HIV  and  AIDS 

prevention.  18352 
Prevention  and  surveillance  projects  '• 

program,  6034,  3554,  36492 
State  dental  public  health  programs.  32697 
Acquired  Immunodeficiency  Syndrome 
(AIDS);  school  health  education  to 
,  prevent  spread  of  AIDS — 

National  programs,  15881 
State  and  local  programs,  15880 
Asbestos  controls  during  brake  shoe 
replacement,  37644 
'  Black  colleges  and  universities,  13160 
Breast  cancer  control  demonstration  project, 

26663 
Cervical  cancer  surveillance  and  intervention 

program,  32457 
Chronic  disease  burden  and  prevention 

models  program,  27903 
Chronic  disease  control  programs,  20369 
Dental  caries  preventive  measures,  20174 
Diabetic  patients;  cardiovascular  and  renal 

disease  risk  identification,  20172 
Disabilities  prevention — 
Demonstration/epidemiology  projects, 

26665 
Sute-based  projects,  26666 
Health  programs  for  refugees,  13164 


Health  promotion  and  disease  prevention — 
Information/education  projects,  13162 
Research  and  demonstration  centers.  12395 
Human  immunodeficiency  virus  (HIV) — 
Dental  education  institutions;  infection 
control  and  management,  curriculum 
guidelines,  28913 
Influenza  vaccination  demonstration 

'  projects;  Medicare  reimbursement  cost 
effectiveness,  26668 
Injury  control  intervention  projects; 

incentive  grants,  22050 
Minority  populations;  risk  reduction  through 

physical  activity,  28270 
Occupational  safety  and  health- 
Education  programs,  27236 
Research  and  demonstration  projects, 
20903 
Preventive  health  services — 
Immunization  program  guidelines,  19044 
Rape.  29800 

Rape  prevention  and  services,  38072 
Rape  victims,  27766 
Sexually  transmitted  diseases  prevention 

and  control  projects,  9145 
Sexually  transmitted  diseases  professional 

education  program,  21726 
Tuberculosis  control  program,  12194 
Health  and  ergonomic  problems  prevention  in 
VDT/office  work;  NIOSH  meeting,  20371 
Human  immunodeficiency  virus  (HIV) 
^     antibody  detection,  R-DNA  derived  and 
synthetic  peptide  antigens  use;  workshop, 
3640 
Manual  materials  handling:  proposed  lifting 

guidelines;  NIOSH  meeting,  49793 
Manual  lifting,  work  practices  guide;  NIOSH 

meeting,  1941 
Meetings: 
AIDS  surveillance  and  prevention  projects; 
minority  AIDS  initiatives;  1989  FY 
draft  application  instructions,  23313 
Chronic  Disease  Prevention  and  Control; 

Third  National  Conference,  16320 
Fall  injuries  reduction  to  older  persons; 

potential  interventions,  51588 
Gynecologic  Cytology  Quality  Control 
Measures;  second  conference,  4073, 
27568 
HIV  prevention  projects  with  community 
based  organizations;  1989  FY  draft 
program  announcement.  41420 
Immunization  Conference,  17763 
Immunization  Practices  Advisory 
Committee,  759.  12599.  37352 
Mine  Health  Research  Advisory  Committee 

(NIOSH).  1519.  41626 
Peer  Review  of  NIOSH  Low  Back  Injury 

Assessment  Protocol.  37646 
Prevention  Centers  Grant  Review 

Committee,  23012 
School  water  fluoridation,  7031 
Scientific  Counselors  Board  (NIOSH), 

18355,  21920,  52789 
Second  National  Injury  Control  Conference, 

32698 
Smoking  and  Health  Interagency  Committee, 

30871,  41241 
Tuberculosis  Elimination  Advisory  ■ 

Committee,  7802,  17763,  38978.  51321 
Vessel  sanitation  program  (cruise  ship 

industry,  etc.),  10565,  28069 
Vessel  sanitation  program  operations  manual 

review,  52237 
Vital  and  Health  Statistics  National 

Committee,  645,  808,  6036,  6873,  7575, 


Christopher 

10947,  12599.  16375.  16590.  25547. 
25690.  27082.  30871.  33861,  35911, 
37352.  38787,  40771,  47264,  52237 
Occupational  fatality  investigation  and 

surveillance;  SUte  and  NIOSH  experience; 
NIOSH  meeting,  40273 
Occupational  injuries  among  line  mechanics 

(linemen);  NIOSH  meeting,  38347 
Organization,  functions,  and  authority 
delegations.  See  entries  under  Public 
Health  Service. 
Passenger  cruise  ships;  sanitation  inspection: 
Fee  collection,  44528 

Reporting  method;  proposed  change,  45584 
Privacy  Act: 
Systems  of  records;  annual  publicatioa, 
47345 
Reproductive  hazards  assessment  in  workplace 

symposium;  NIOSH  meeting,  20371 
Surface  electromyography  (EMG)  for  use  in 
ergonomic  studies  of  musculodceletal 
injuries  manual  review;  NIOSH  meeting, 
40273 

Central  Intdligence  Agency 

RULES 

Freedom  of  Infonnation  Act;  implementation, 

32388 

NOTICES 

Privacy  Act;  systems  of  records,  1 3434 
Retirement  and  disability  system;  lifetime 

annuity  benefit  entitiement  for  former 

spouses,  8941.  51572 

Oiild  Support  Enforcement  Office 

RULES 

Program  operations  standards: 
Disregard  of  child  support  payments.  21642 
Federal  tax  refund  ofliKt;  fees  for  printing 
and  mailing  services,  etc..  47708 
State  plan  requirements: 
ADP  equipment  and  services;  conditions  for 

Federal  financial  assistance,  26 
Disregard  of  child  support  payments,  21642 
Intersute  IV-D  cases;  services  provision, 
3246 
Correction,  27318 
Reporting  and  recordkeeping 
requirements,  18987 
Medical  support  enforcement,  36014 

PROPOSED  RULES 

Program  operation  standards: 
Federal  tax  refund  offset;  fees  for  printing 
and  mailing  services,  etc.,  12041 
State  plan  requirements: 
Sute  and  local  IV-D  agencies,  and  courts 
and  law  enforcement  officials; 
cooperative  arrangements,  39110 

NOTICES 

Privacy  Act: 

Systems  of  records,  501 1 1 
State  plan  requirements: 
Child  suppon  enforcement  plan 
conformity—^ 
Maryland,  29384 

Christopher  Columbus  Quincentenary 
JubUee  Commission 

RULES 

Organization,  recognition,  and  support  of 
quincentenary  projects;  and  use  of  logo, 
3320      - 
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Ckristopiicr 

Recognition  of  commercial  iponaoriYJicenMS 
■nd  use  of  logo,  3321  ^^ 

NOTICES  y 

Meetings,  9131,  31383,  47362 

Qvil  Righti  CommiiiioB 

PROPOSED  RULES 

Nondiicnmin«tion  on  basts  of  handicap  in 

federally-conducted  programs  or  activities, 
22334 

Regulatory  agenda.  14332.  42490 

Noncxs 

Meetings: 

Gvil  rights,  changing  perspectives;  regional 
forum,  48666 
Meetings;  State  advisory  committees: 

Alabuna,  139,  22188 

Alaska,  12966,  41218 

Arizona,  9462,  32418,  40923 

Arkansas,  2319.  24733 

California.  9463,  16372,  22332,  30836.  33162, 
38313,  43438 

Colorado,  7220,  19013,  26843,  36873,  43438 

Connecticut,  16743 

Delaware.  31733 

Florida,  22333 

Georgia,  1634,  22188,  23630,  27341 

Hawaii,  23780.  31073 

Idaho,  23631,  48280 

Illinois.  33343 

Indiana,  2319,  33343 

Iowa,  1634,  27342,  39327,  32732 

Kansas.  16890 

Kentucky,  8793,  19013 

Louisiana.  939,  4049,  16743,  32418 

Maine,  19809,  32418 

Massachusetts,  3027,  33162 

Michigan.  1634,  6019,  39734 

Minnesota,  7221,  43439 

Mississippi,  1634 

Missouri,  7221,  43439 

Montana,  24469,  28243,  41218 

Nebraska,  2261,  39327 

Nevada,  7221,  13381,  46100 

New  Hampshire,  26843,  33343 

New  Jersey,  4049.  48003 

New  Mexico,  16743,  39327,  40923 

New  York,  11892.39629 

North  Carolina,  39630.  S3039 

North  Dakota,  13232,  23676.  39630 

Ohio,  7347.  33343,  43439,  48280 

Oklahoma,  13381,  29073.  29929 

Oregon,  9675,  13431 

Pennsylvania.  1633,  43312.  48666 

Rhode  Island.  3027.  16890,  32733 

South  Carolina.  40923 

South  Dakota.  14830,123631.  14830,133162, 
14830.138314,  14830,19809 

Tennessee,  8793,  43331 

Texas.  7221,  24469,  39630 

Utah,  33162,  43439 

Vermont,  159,  29753,  39630 

Virginia.  48280 

Washington.  11892,  19013,  35343,  43439 

West  Virginia.  26843,  33538,  44213 

Wisconsin.  35344 

Wyoming,  15252,  35344 
Meetings;  Sunshine  Act,  652,  3489,  8023, 

12493,  16612.  21761.  25721.  33893,  39579, 
45655,  48613,  49374,  52575 
Native  Americans  civil  rights  issues;  hearing, 

6169.  20881,  25524,  26842,  36477 
Public  health  policies  and  initiatives  to  control 
AIDS;  civil  rights  aspects;  consultation/ 
hearing.  12443 
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CoMt  Guard 

RULES 

Anchorage  regulations: 
California.  878.  17027.  20617.  37336 
Louisiana,  30463 
Marylaad.  29032 
New  Jeney,  16874 
New  York,  44399 
Virginia,  20319 
Authority  citation  update,  37563 
Boating  safety: 

Electrical  systems  standard,  36970 
Commercial  veaael  penonnel;  chemical  drug 
and  alcohol  testing  program,  47064 
Correction,  48367  j 

Dangerous  cargoes:  \/ 

Hazardous  liquids  pollution  rules,  28970 
Hazardous  materials  used  as  ships'  stores  on 

board  vessels,  7743 
Liquid  hazardous  wastes  (bulk)  for 
indneration  at  sea,  15826 
Districts,  marine  inspectioa  zones,  and  captain 
of  pori  zones: 
Boundary  changes,  etc.,  24934 
Honolulu  and  Guam.  21814 
Zone  changes,  etc.,  3372 
Drawbridge  operations: 
Alabama.  3164 

California.  36273.  46448,  51098 
District  of  Columbia,  29032,  29034,  37357 
Florida.  119,  3206,  4018.  4019.  17463,  26249, 

30260,  31837,  32389.  48904.  S21S9 
Georgia.  2034,  4394 
Kentucky,  23621 

Louisiana,  5974,  12416,  27680.  46870 
Maine,  29680 
Maryland,  6984,  8848,  9887,  16547,  29034, 

36452 
Massachusetts,  48903 
New  Jersey,  406,  16875.  34076 
New  York.  10533 
North  Carolina.  8751,  12417,  24263,  26248, 

48905,  49982 
Oregon,  38717 
South  Carolina,  28883 
Virginia,  6984,  8848,  20320.  29034 
Washington,  10534 
Washington,  DC,  6984,  8848,  9627 
Electrical  engineering: 
Vital  system  automation,  17820 
Correction,  19090.  24269 
Hazardous  materials;  technical  amendments, 
36022 
Correction,  46871 
Headquarters  ofRces  reorganization  and  field 

organizations,  25118 
Horizontal  datum  reference  identification,  7738 
Inland  navigation  rules: 
Lights;  horizontal  positioning  and  spacing. 
10532 
Marine  engineering: 
Vital  system  automation,  17820 
Correction,  19090,  24269 
Marine  pollution  financial  responsibility  and 
compensation: 
Offshore  oil  production;  barrel  feg  levy 
suspension,  32995 
Merchant  marine  officers  and  seamen: 
I  .icensing  and  manning  requirements,  18559 

Correction,  21822 
Manning  requirements;  assistance  vessel 
towing,  18339 
Correction,  21822 
Maritime  personnel  licensing;  assistance 
vessel  towing,  18559 


Correction,  21822 
Organization;  editorial  changes,  34532 

Correction,  37570,  44010 
Organization,  fiinctioas,  and  authority 
delegations: 
Marine  Safety  Of5ce.  Chief,  et  al.;  pollution 

response  functions,  30259 
Outer  Continental  Shelf  activities: 

Fixed  OCS  facilities;  self-inspection,  18977 
Ports  and  waterways  nfety: 
Beaumont,  TX.  and  Sabine  Neches 

Waterway;  security  zone,  32390,  41164 
Buffalo,  NY,  Outer  Harbor;  safety  zone, 

18333 
Carquinez  Strait  anchorage,  CA;  safety  zone, 

16703 
Chesapeake  Bay  and  tributaries,  MD;  ice 

navigation  season  regulated  navigation 

area.  616.  12417 
Chesapeake  Bay.  Brewerton  Channel 

Eastern  Extension.  MD;  safety  zone, 

13119 
Chesapeake  Bay.  Hampton  Roads,  Elizabeth 

River,  VA;  safety  zone,  5165 
Chesapeake  Bay,  Virginia  Beach,  VA;  safety 

zone,  30261 
Lake  Erie,  OH;  safety  zone,  37538,  44878 
Los  Angeles/Long  Beach  Ports,  CA; 

security  zone,  4019,  18981 
Lower  Mississippi  River,  LA;  safety  zone, 

36969 
Mackay  River.  Mile  675.  Atlantic 

Intracoastal  Waterway,  OA;  safety 

zone,  13407 
Mamala  Bay,  Oahu,  HI;  security  zone,  48906 
Mamarooeck  Harbor.  East  River.  NY;  safety 

zone,  44878 
Marcus  Hook  Range  ship  channel. 

Philadelphia,  PA;  safety  zone,  48907 
Memphis  Harbor,  Wolf  River  Chute,  TN; 

safety  zone,  31859 
Mississippi  River;  safety  zone,  31859 
New  Haven/Bridgeport,  CT.  and  Port 

JefTerson,  NY;  safety  zone,  10372 
Old  River  and  Cuyahoga  River,  OH;  safety 

zone,  17028,  29458,  48907 
Old  River  Control  Structure,  Mississippi   • 

River.  MS—  * 

Inland  waterways  navigation  regulations,    ' 
15555  'w 

Safety  zone,  15206 
Outer  Aprs  Harbor,  Guam,  Marianas 

Islands;  security  zone.  878 
Patuxent  River.  Upper  Chesapeake  Bay, 

MD;  safety  zone,  26771 
Port  access  routes — 
Mobile,  AL,  36453,  37671 
Tampa  Bay,  FL,  1347 
Port  Canaveral  Harbor,  FL;  security  zone, 

38718 
Port  of  New  York;  safety  zone,  4616 
Rhode  Island  Sound,  Narragansett  Bay,  and 

Providence  River,  RI;  safety  zone, 

31838 
Safety  and  security  zones,  etc.;  list  of 

temporary  rules,  4016,  13118,  29678. 

41161 
San  Diego  Bay,  CA;  safety  zone,  30839 
San  Francisco  Bay,  CA;  safety  zone,  39604 
Sanu  Catalina  Island,  CA;  regulated 

navigation  area.  40414 
Savannah  River,  OA;  security  zone,  27681 
St.  Johns  River,  FL;  security  zone,  38718 
Tampa  Bay,  FL;  regulated  navigation  areas 

and  limited  access  areas,  12679 


Virginia  Beach.  VA;  security  zone,  21813 
West  Arm  of  Grand  Traverse  Bay,  MI; 

safety  zone,  23622 
Regattas  and  marine  parades: 

1988  America's  Cup  Challenge  Competition, 

31836 
Atchafalaya  River,  Morgan  City.  LA; 

fireworks  display,  33123 
Bamegat  Bay  Classic,  12413.  22484 
Base  to  Base  Swim.  21813 
Blessing  of  Fleet.  24937 
Blessing  of  Fleet,  Atchafalaya  River. 

Pascagoula  River,  18976 
Blue  Angeb  Demonstration,  17933 
Budweiser  Thunderboat  Championship  Race, 

19906 
Champion  Offshore  Pro  Series.  26246 
Chesapeake  Bay  Bridges  Swim  Race.  21997, 

21998 
Choptank  River  Swim  Race;  American 

Diabetes  Association,  16235 
City  of  Fort  Lauderdale  Regatta  Hydroplane 

Races,  38716 
Classic  Connecticut  Cup  Ultimate  Yacht 

Race,  39274 
Cleveland  National  Air  Show,  29456 
Connecticut  River  Raft  Race,  22651 
Delaware  River,  Phihdelphia,  PA;  marine 

events.  29676 
I>etroit  Jazz  Festival  Fireworks  Display. 

2677a  2%77 
Empire  Sute  Regatta.  17697,  22484 
Fourth  of  July  Celebration,  22484,  22651 
Freeport  Grand  Prix,  18977 
Hampton  Bay  Days  Festival.  35069.  35078 
Harbor  Expo  Powerboat  Races.  21998 
Harborfest  1988;  Elizabeth  River  between 

Norfolk  and  Portsmouth,  VA,  11502 
Harvard- Yale  Regatta,  16874 
Head  of  the  Connecticut  Regatta.  39273 
International  Bay  City  River  Roar-Saginaw 

River.  18975 
International  Freedom  Festival  Fireworks 

Disi^y,  22485 
Intra-Harbor  Power  Boat  Regatta.  21998 
Key  West  Oflshote  World  Cup  Race,  40880 
Labor  Day  Fireworks  Display,  29457 
National  Swapstakes  Regatta,  18555,  22486 
Neches  Boat  Qub  Raft  Race,  17696 
Night  in  Venice  Boat  Parade,  18975 
Portsmouth  Power  Boat  Regatta,  22631 
Sacramento  Water  Festival,  23233 
Sohio  Riverfest,  26247 
Suncoast  OfUiore  Grand  Prix  Races.  24936 
Susquehanna  Optimist  Club  Power  Boat. 

31326 
Trump's  Castle  Grand  National  Powerboat 

Championship.  31326 
Reporting  and  recordkeeping  requirements, 

22650,  24936,  34296,  37370 
Tank  vessels,  etc.: 

Drydocking  and  tailshaft  examination 

intervals,  32225 
Correction.  34872 
Fire  rated  boundary  bulkheads;  ventilation 

penetrations.  32030 
Hand  held  flashlights,  17702 

Correction,  18949 
Lifesaving  signals  and  breeches  buoy 

instructions  (Form  CG-8 11);  posting 

requirements,  27686 
Uninspected  vessels: 
Fishing,  fish  processing,  and  fish  tending 
vessels;  emergency  position  indicating 
radio  beacons,  31004 
Vessel  documentation  and  measurement: 
Commercial  fishing  vessels,  41 166 


Controlling  interest  in  partnership;  definition, 

17467 
Measurement  functions;  authority  delegation, 
20619 
Vessels;  anchor  requirements,  20623 
Vessels,  commercial  and  recreational;  operation 

while  intoxicated;  correction.  13117 
Waterfront  EKilities: 
Liquefied  natural  gas.  3370 

PROPOSED  RULES 

Anchorage  regulations: 
California.  7949,  8773,  20652,  48935 
Louisiana,  36470 
New  Jersey,  4422,  11395 
New  Yoric  8774 
Virginia,  11513,20339 
Boating  safety: 
State  marine  casualty  reporting;  accident 
report  thresholds,  13417,  21856 
Commercial  vessel  personnel;  chemical  drug 
and  alcohol  testing,  25926 
Hearings,  28024 
Dangerous  cargoes: 
Bulk  hazardous  materials,  49018 
Noxioiis  liquid  substances  lists,  49016 
Drawbridge  operations: 
Alabwna.  12707 
California,  22506,  34129 
Florida.  4423,  5193,  9670,  12708,  16292, 
17961,  30314,  34130,  37003,  46885. 
51125,52201 
Kentucky,  11316 
Louisiana,  15233,  33094,  46855 
Maryland,  8850 
New  Jersey,  12535 
New  York,  2769 
North  Carolina,  12434,  24102,  24323,  36471, 

36472 
Oregon,  44038 
Virginia.  8850,  11517 
Washington,  24958 
Washington,  DC,  8850 
Dry  cargo  ship  subdivision  and  damage 

stability,  11440 
Electrical  equipment: 

Floating  electric  waterlight,  48558 
Liquefied  hazardous  gas  faciUties,  37792 
Load  lines: 

Hopper  dredge  working  freeboard,  5200 
Marine  engineering: 
Asbestos-containing  construction  materials; 

prohibition,  48557 
Vessel  piping  systems,  17868 
'  Marine  pollution  financial  responsibility  and 
compensation:  ^ 

Offshore  oil  production;  barrelTee  levy 
suspension,  37794 
Merchant  marine  officers  and  seamen: 

Pilot  licensing,  20654 
Navigation  aids: 
Marine  navigation;  private  electronic  aids, 
27708 
Offshore  supply  vessels  in  foreign  ports; 

alternative  reinspection  provisions,  17477 
Outer  Continental  Shelf  activities: 
Manual  OCS  facilities;  emergency 
evacuation  plan,  2236 
Passenger  vessels,  etc.: 

Anchor  requirements,  4433 
Pollution: 
Liquid  hazardous  materials,  22118 
MARPOL  73/38  Annex  V;  prevention 
requirements,  23884,  43622 
Correction.  44617.  46977 
Ports  and  waterways  safety: 
Chesapeake  Bay.  off  Fort  Story,  Virginia 
Beach,  VA;  safety  zone,  28890 
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Hampton  Roads.  VA— 
Inland  waterways  navigation  regnlatioiis, 

20339 
Regulated  navigation  and  limited  access 
areas.  20339 
Miami,  FL;  captain  of  port  zone;  dangerom 
cargoes;  arrivals,  departures,  and 
hazardous  conditXNis,  33093 
Mississippi  River,  r^ulated  navigation  area. 

48653 
Old  River  and  Cuyahoga  River.  OH;  safety 

zone,  3609,  10399,27711 
Port  access  routes — 
Chesapeake  Bay,  VA,  26282.  27711,  29058 
Mobile,  AL,  24939 
Rhode  Island  Sound,  RI;  safety  zone,  16883 
San  Oemente  Island,  CA;  safety  zone,  28019 
San  Pedro  Bay,  CA;  security  zone,  5194 
San  Pedro  Bay  et  al.,  CA;  regulated 
navigation  areas  and  limited  access 
areas,  7949 
Santa  Catalina  Island,  CA;  nqpilated 

navigation  area,  20653 
Sinplair  Inlet,  WA;  security  zone.  49362 
Ri^attas  and  marine  parades: 
Azalea  Festival  Airshow,  4421 
Bamegat  Bay  Classic,  14888 
Chesapeake  Bay  Bridges  Swim  Race,  12706 
Clarkston,  WA,  Limited  Hydroplane  Races. 

18578 
Delaware  River,  Philadelphia,  PA;  marine 

events,  22680 
Hampton  Bay  Days  Festival,  26449 
Head  of  Connecticut  R^^  26281 
Permit  application  submission  requirement^ 

90  day  time  limit,  3221 
Sacramento  Water  Festival,  12434 

Correction,  14888 
Susquehanna  Optimist  Club  Power  Boat, 
28018 
Subdivision  and  stability: 

Happex  dredge  worUng  freeboard,  5200 
Uiiinq>ected  vessels: 
Fishing,  fish  processing,  and  fish  tending 
vessels  safety  regulations;  Commercial 
Fishing  Industry  Vessel  Safety  Act 
implementation,  S273S 
Vessd  inspection: 
Unite^  States  classification  societies 
authority  delegation.  10406 
Vessels  documentation  and  measurement: 
Controlling  interest;  corporation  owned 
vessels,  digibility  for  fishery  license, 
41211 

NOTICES 

Aquatic  resources  trust  fimd,  boat  safety 
account;  financial  assistance  availability, 
2140 
Bridges,  proposed  construction: 
Fort  Madison.  tA,  5676 
New  Rochelle,  NY,  11584 
Pascagoula,  MS,  50485 
Salem  and  Beveriy,  MA,  23713 
Certificates  of  adequacy;  list  of  ports  or 

terminals,  18005 
Certificates  of  alternative  compliance;  list  of 

vessels,  32490.  52288 
Committees;  establishment,  renewal, 
termination,  etc.: 
Chemical  Transportation  Advisory 

Committee,  31133 
Commercial  Fishing  Industry  Vessel 

Advisory  Committee,  37075 

Houston/Galveston  Navigation  Safety 

Advisory  Committee.  26350 
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CoMtGflwd 


Cmnmdity 


Natioaal  BcMitiiig  Safety  Advisory  Council, 

31407,  30130 
National  Ofbhore  Safety  Adviaory 

Committee,  33146 
Rule*  of  Road  Adviaory  Council;  request  for 
applications,  31621 
Environmental  statements;  availability,  etc.: 

New  Jersey  Turnpike,  944 
Oieat  Lakes  pilotage  review;  draft  study  report 

availability,  16610 
Inland  navigation  rules;  technical  amendments, 

31336 
Meetings: 
Chemical  Transportation  Advisory 
Committee,  1432,  3638.  324a  9166, 
13212,  20060,  22603,  23843,  26331, 
31133.38402,44139,46177 
Coast  Guard  Academy  Advisory  Committee, 

7279,  39703 
Eighth  Coast  Guard  District  Industry  Day, 

32288 
Houston/Galveston  Navigation  Safety 
Advisory  Committee,  11383,  13212, 
3O90a  30901,  30486-30487 
'  Lower  Mississippi  River  Waterway  Safety 
Advisory  Committee,  8292.  22606. 
37076,30487 
National  Boating  Safety  Advisory  Council, 

12492.  12493,  33210.  43069-43071 
New  York  Haitwr  Traflic  Management 
Advisory  Committee.  11386,  23401, 
38402,  30130 
Rules  of  Road  Advisory  Council,  1698, 

31408 
Towing  Safety  Advisory  Committee,  1698, 
9166.  16927.  24164.  24163.  29342.  30160. 
36144 
Vessels;  towing  assistance  policy.  2339 
Navigational  rules: 
Alternative  compliance  certificates,  6910, 
23039 
Organization  and  functions: 
Coast  Guard  Marine  Safety  and  Marine 
Inspection  Offices;  recreational  boating 
standards  duties,  10437 
Radio  safety  services  discontinuance;  San  Juan, 

PR,  7279 
Vessels  under  optional  simplified  measurement 
method;  application  procedures,  12637 

Commerce  Department 

See  also  Census  Bureau;  Economic  Analysis 
Bureau;  Economic  Development 
Administration;  Export  Administration 
Bureau;  Foreign-Trade  Zones  Board; 
International  Trade  Administration; 
Minority  Business  Devek>pment  Agency; 
National  Bureau  of  Standards;  National 
.Jnstitule  of  Standards  and  Technology; 
National  Oceanic  and  Atmospheric 
Administration;  National  Technical 
Information  Service;  National 
Telecommunications  and  Information 
Administration;  Rstent  and  Trademark 
Office;  Travel  and  Tourism  Administration 

RULES 

Debarment  and  suspension  (nonprocureinent), 
19161,  34474 

Equal  Access  to  Justice  Act;  implemenUtion, 
6797 

Freedom  of  Information  Act;  implementation: 
Confidential  commercial  information; 
predisclosure  notification  procedures, 
6972 
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Correctioii.  16037.  16211 
Government  employees;  domestic  rights  in 

inventions  luifonn  patent  policy,  39734 
Grants  and  cooperative  agreements  to  State 

and  local  gsvenuneata;  uniform 

administrative  requirements  (OMB  A- 102 

impiementatioa),  8034 
NCAA  Corps  Officers  involimtary  child  and 

spousal  support  allotments,  13348 
NondiscriminatioH  on  basis  of  ''■■''^'•■p  in 
federally-assisted  programs  or  activities, 
19270 

Correctioii,  23722 
Privacy  Act;  implementation,  26233 
Service  of  process,  and  agency  employees 

testimony  and  documents  production  in 

legal  proceedings,  41318 

PROPOSED  RULES 

Grants  and  cooperative  agieemeats;  uniform 
administrative  requirements  (OMB  A- 110 
implementation),  44716 
Human  subjects,  protection;  model  policy. 
43661 
Correction.  46743 
Privacy  Act;  implementation.  10236 
Regulatory  agenda.  13662,  41774 
Rdocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  27398,  28239 

NOTICES 

Advisory  committee;  report  on  closed 

meetings;  availability,  13433 
Agency  information  collection  activities  under 
OMB  review.  543.  782,  1392,  1653,  2519, 
2862,  3227,  3767,  403a  444a  4441.  3436, 
6019,  6169,  8681,  11338.  12031,  13301, 
1483a  13072,  15232.  15581.  13723.  16177. 
16302.  16372.  16890,  16891,  17236,  17739, 
17966.  19318.  20881.  21303.  24113.  24333, 
24334,  24469,  23191,  25524,  27038,  27378, 
28243,  28244,  28674,  28675,  28898-2890a 
29248,  29507,  29929,  29930,  31902,  31903, 
32266,  33513,  33514,  33832.  35871-35883. 
36356,  36477,  38044,  38760,  39492,  39493, 
39754,  39755,  40483,  40925.  40926,  42990, 
43746,  43747.  43911,  44509.  45136,  45137. 
45792.  45952.  46101.  47839.  4784a  4857a 
48666,  49897,  49898,  52453,  52454 
Committees;  establishment,  renewal, 
termination,  etc.: 
Advanced  Television  Advisory  Committee, 

40926 
Commercial  Space  Advisory  Committee, 

22533 
Export  Now  Advisory  Committee,  3614 
Export  privileges,  actions  affecting;  appeals, 
etc.: 
Kakish,  Zahi  M..  et  al..  36084 
Foreign  research  facilities;  U.S.  scientists 

access,  13138 
Japanese  technical  resources  directory  (1988), 

6020 
Meetings: 
Advanced  Television  Advisory  Committee, 

48571 
Commercial  Space  Advisory  Committee, 

27379,  28421,  29931,  42991 
Export  Now  Advisory  Committee,  16177, 

26298,  39125,  46101.  53039 
Federal  Coal  Export  Commissioa.  16891 
National  Technology  Medal  Nomination 

Evaluation  Committee,  18116 
Private  Sector  Initiatives  Presidential  Board 
of  Advisors,  940.  3059,  9675,  25646, 
35883.  44639 


Organization,  functions,  and  authority 
delegations: 
Assistant  Secretary  for  Administration  OfHoe 

et  al..  3410 
Export  Administration  Bureau,  20881 
Privacy  Act: 

Systems  of  records,  9344,  50360 
Productivity,  technology,  snd  innovation: 
International  System  of  Units  metric 
radiation  units.  Federal  agency  use; 
report  availability,  4696 
Nationid  Medal  of  Technology  nominations; 
deadline  extension,  27342 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
30836,  32088,  33832.  36477 
Voting  age  population,  1987;  estimates,  1931 

CiMiunerdal  Space  Transportatioii 
Office 

RULES 

Licensing  commercial  launch  activities;  policies 
and  procedures,  1 1004 

NOTICES 

Environmental  statements;  availability,  etc.: 
Commercial  expendable  launch  vehicle 
programs;  Vandenburg  Air  Force  Base, 
CA,  3479 
Orbital  debris;  effects  on  ongoing  and  future 
space  activities,  29302 

Commisiion  of  Fine  Arti 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
National  Capital  arts  and  cultural  affairs 
program,  7783 
Meetings,  268,  342a  7555.  10918,  15723,  20156. 

28049.  37020.  45375,  46910 
Meetings;  Sunshine  Act,  24549 

Commissioii  on  Executive,  Legislative, 
anil  Judicial  Salaries 

NOTICES 

Meetings,  43255,  47568,  49583 

Commission  on  Merchant  Marine  and 
Defense 

NOTICES 

Meetings,  1396,  7961,  15865,  18594,  23437, 
24991,  26104,  31906,  31907,  35227,  40115, 
45375,  46953.  46954,  48705 

Commission  on  the  Bicentoinial  of  the 
United  Stjites  Constitution 

RULES 

Grants  and  cooperative  agreements  to  State 
and  local  governments;  uniform 
administrative  requirements  (OMB  A-102 
implementation),  8034 

Project  recognition  and  logo  use,  27519 

PROPOSED  RULES 

Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 110 
implementation),  44716 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Constitution  bicentennial  educational  grant 
program,  33962 


Committee  for  Purchase  From  the 
Blind  and  Other  Sererely 
Handicapped 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: ' 
Uniform  fee  schedule  and  administrative 
guidelines,  1379,  8225 

NOTICES 

Procurement  list,  1988: 

Additions  and  deletions,  436,  1033,  2622, 
4199,  4200,  5031.  5815.  7003,  7962,  7%3, 
8945,  9797,  9798,  10554,  10555,  11542, 
11694,  12497,  13309,  133ia  16313, 
16314,  17238,  18116,  18117,  20358, 
21884,  21885,  22040,  22688,  23145, 
23782,  24992,  25651,  26846,  26847, 
27747,  28680,  28681,  295  W,  29511, 
30457-30459,  30512,  30708,  31734, 
32641,  34140,  35104,  36091,  37024, 
38318,  39497,  40251,  40252,  41397, 
43754,  44646 
Procurement  Ust,  1989: 

Additions  and  deletions,  46643,  46646,  47830, 
48707,  48708.  49730.  49731,  30566, 
51872,  52210 

Establishment,  46018,  47850 

Committee  for  the  Implementatitm  of 
Textile  Agreements 

NOTICES 

Bilateral  agreement  negotiations  (1988),  1506 
Bilateral  agrepment  negotiations  (1989),  52759 
Cotton,  wqcM,  and  man-made  textiles: 

BangMbsh,  752)  2523,  342a  12052,  28245, 

35887,  37833,  39330,  45953,  5007a  52459 
Brazil,  6181,  9133,  46644,  49215 
Bulgaria,  13435 
Burma,  48008 
China,  55,  3909,  6683,  8796,  9960,  20356, 

25525,  28903,  35888,  37020.  38762. 

44934,  45143,  48285,  50276,  50278, 

51131,  52460 
China  et  al.,  52759 
Colombia,  10267,  10268 
Cosu  Rica,  160,  161,  2775,  6684,  47241, 

49343,  30279 
Czechoslovakia,  ^85 
Dominican  Republic,  2619,  8242,  8797. 

12715,  20357,  22762,  23143,  50069,  50070 
East  Germany,  46107 
Egypt,  17968,  21964,  46108 
El  Salvador,  48008 
Guam,  44063 
Haiti,  43465,  49899 
Hong  Kong,  30327,  46910 
Hungary,  50,  13435,  17096,  29932,  30455. 

31416,  34806,  44935.  49342 
India.  58.  262a  15105.  20358.  23302.  23303, 

28904,  38762,  43466,  45375,  50071,  50072 
Indonesia,  5814,  5815,  7384,  11327.  16574. 

20157,  24476,  24477 
Jamaica,  2864,  17095,  20883,  22201,  22202, 

38763,  40941,  48705 
Japan,  19018.  49216,  49900 
Korea.  161.  16758.  16759.  34139.  36479. 

46644.  48573.  48706,  50988,  51870 
Macau,  29077,  45376,  47743,  51297 
Malaysia,  1506,  33837,  49901 
Mauritius,  7384,  10416,  37021,  40484 
Mexico,  7961,  10330,  35228,  36478,  36875, 

48009.48286 
Nepal.  49902.  50566 
Northern  Mariana  Islands.  11692.  47744 
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Pakisuu.  51.  18331.  26846.  32640.  36614. 

43255.  44935.  47848.  50438 
Panama.  10554 
Peru,  5746,  15724,  28429 
PhUippines,  163,  23144,  35888,  49343,  51871 
Poland,  59,  3420,  24991,  25649,  49584 
Romania,  7783,  11541,  11542,  25195,  23326, 

30837  49344  30439 
Singapore,'  9470,  21884,  25195,  27893,  28245, 

34139,  44512,  50279,  50440 
Sri  Lanka,  52,  53,  4698,  5616,  7225,  8683, 

8797,9726,  10416,  10918,  11693,  11895, 

12052,  12053,  13434,  17967.  24476 
Taiwan.  62.  20157.  27746.  37021.  35889. 

42994.  45953.  47849,  49345,  52760 
Thailand,  60,  7784,  8243,  19321,  23145, 

27746.  39330,  40824,  43319,  48009, 

49216,  49903,  50441 
Trinidad  and  TotMgo,  48706 
Turkey,  165-167,  3420,  7384,  7785.  17744. 

17745.  19018.  25526,  26559 
United  Arab  Emirates,  44936,  49584 
United  Mexican  States,  52461 
Uruguay,  2524,  11693,  24121,  24478,  46108, 

51298,  51299 
USSR,  61 
YugosUvia,  15105,  40942,  51299,  5246a 

52761 
Export  licensing  system: 

China,  9961 
Export  visa  requirements; 
waivers,  etc.: 
Bangladesh,  46484 
Cosu  Rica,  7385,  51871 
Dominican  Republic,  8798  -- 

Egypt,  16574 
Hong  Kong,  44645,  52761 
Hungary,  17096,  34807 
India.  3909,  32641,  33318 
Indonesia,  8798 
Malaysia,  7783 
Mexico,  32421,  37022 
Northern  Mariana  Islands,  30436 
Pakistan,  3420,  9349,  30457,  36479 
Peru,  17744 
Romania,  47745 
Singapore,  52764 
Sri  Lanka,  12053,  20158,  34573 
Taiwan.  22202 
Thailand,  26631 
Thailand  et  al.,  54 
Cosu  Rica,  2620 
Turkey,  52462 

United  Arab  Emirates,  52463 
Uruguay,  15866,  49585,  52764 
Export  visa  requirements;  unit  quantity 

requirements  revision,  17746 
Textile  and  apparel  categories: 
Correlation  with  U.S.  Tariff  Schedules,  8484, 

44937 
Garments  and  clothing  accessories  entered  as 

sets;  separate  visa  and  quou  reporting, 

52765 
Harmonized  system,  implemenUtion;  import 

limits  and  charges  conversion  to  metric 

units,  52209 
Harmonized  system  introduction,  1540 
Special  Regime  under  U.S.-Mexico  textile 

agreement;  requirements  for 

participation,  15724,  49346 
Visa  arrangements  based  on  harmonized 

system,  43467,  52464 
Visa  arrangements;  changes  to  coincide  with 

onset  of  new  category  system,  7385, 

24992,  30857 
Textile  consulution;  review  of  trade: 
Brazil,  7786 


China,  28049,  41621 

China;  correction,  49822 

Cosu  Rica,  23304,  30857,  52765 

Dominican  Republic,  27214 

Hong  Kong,  12803 

India,  9961 

Jamaica.  8798 

Thailand.  4699,  22203,  27345,  37023 

Turkey,  43468 

United  Arab  Emirates,  27347 

Commodity  Credit  Corporation 

RULES 

Delinquent  debts;  interest,  37987 
Federal  claims  collection;  setoff  and 

withholding  policies,  30204 
Federal  claims  collection;  tax  refund  offset, 
3330 
"^XMn  and  purchase  programs: 

Cooperative  Marketing  Associations; 
eligibility  requirements,  19882 
Correction,  21964 
Cotton  bale  packaging  materials;  1988 

specifications,  26761 
Emergency  livestock  assistance,  40206 
Farms,  allotments,  quotas,  bases,  and 

acreages;  reconstitution,  61 19 
Forage  assistance  program,  41309 
Grain,  etc.;  warehouse  approval  standards, 

8745,  10060 
Grains  and  similarly  handled  commodities, 

6131,  11239,  34004,  37700 
Grains;  uniformity  of  price  support  and 

production  adjustment  programs,  20280, 
47658 
Correction.  27450 
Milk  price  support  program,  107,  43887 
Peanuts;  warehouse  storage  loans  and 
handler  operations,  28997,  35984 
Tobacco,  43674 
Tree  assistance  program,  40015 
Payment  limitation  and  determination  of 

eligibility  of  foreign  individuals  or  entities 
to  receive  program  benefits,  29552 
Payment  Umitation  of  a  married  couple  with 

respect  to  farm  operations,  21409 
Special  programs: 
Appeal  programs,  45073 

PROPOSED  RULES 

Delinquent  debts;  interest,  3801 1 
Federal  claims  collection;  setoff  and 
withholding  policies,  26081 
Correction,  29307 
Loan  and  purchase  programs: 
Cooperative  Marketing  Associations; 

ehgibiUty  requirements,  7370 
Grain,  etc.;  war^ouse  approval  standards, 

2037, 2759  * 

Grains  and  similariy  handled  commodities, 
30068 
Correction,  31958 
Peanute;  warehouse  storage  loans  and 
handler  operations,  19923 
Correction,  21964 
Payment  limiution  and  determination  of 

eUgibiUty  of  foreign  individuals  or  entities 
to  receive  program  benefhs,  1 1474,  16131 
Special  programs: 
Appeal  regulations,  17054 

NOTICES 

Contract  fees,  annual: 
Grain  and  rice  storage  agreement,  uniform, 
11323 
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Loan  and  purehate  programs: 
Commoa  programs  provisioRs  for  wheat, 
feed  grains,  cotton,  and  rice  (1989 
cropsX  12890 
Cotton,  extra  long  staple,  31732 
Feed  grains  and  brmer-owned  reserve 

program  provisions  (1989  cropsX  2SSI8, 
29S03 
Price  support  levels — 
Cotton.  26619 
Honey,  8478,  19974 
Milk,  343 

Peanuts,  SQ24,  23136 
Pulled  wool  and  mohair,  6018,  28241, 

47838 
Rice,  39322 

Soybeans,  38310,40113 
Sugar  beets  and  sugarcane,  3831 1 
Tobacco,  16S2,  16173,  16888,  18113 
Wheat,  feed  grains,  cotton,  and  rice,  17482 
Wheat  program  (1989  crops),  12890 
Meetings;  Sunshine  Act,  18631,  21761,  37670, 

40163,  41277 
Targeted  export  assistanee  program,  19317 

eoBUBodity  Fntwres  Trading 

CoOUBlMkMI 

RULES 

Conflict  of  interests,  27677 

Contract  markets;  designation  and  continuing 

compliance,  30671 
Exchange  rule  enforcement,  financial  reviews, 
contract  market  designation  applications, 
and  leverage  commodity  registration;  fee 
schedule,  7179 
Foreign  futures  aad  options  transactions,  3338, 

11491.30673,44836 
Foreign  option  transactions: 
Montreal,  28840 
Singapore,  28826 
Sydney,  28832 
Futures  commission  merchants: 
Application  and  closing  out  of  offsetting 
long  and  short  positions;  exceptions,  609 
Futures  commission  merchants  and  introducing 
brokers;  financial  reporting  requirements, 
4606 
Correction,  7178 
Leverage  tnnsaction  merchants;  audit  fees, 

22138 
Privacy  Act;  implementation,  33197 
Registration: 
Futures  commission  merchants,  introducing 
brokers,  etc.;  requirements,  8428 
Reparation  proceedings: 
Double  bond  filing  in  Court  Appeals;  order 
date,  17691 
Reports: 
Feeder  cattle,  long-term  (6  1/2-10  yean), 
cocoa,  crude  oil,  etc.;  reporting  levels; 
market  surveillance  programs,  30922 
Self-regulatory  organization  governing 
members;  nonpublic  information 
disclosure;  correction,  613 
Speculative  position  limits;  positions  with 
common  owners  but  independently 
controlled;  exemption,  41363 

PROPOSED  RULES 

AiUtration  or  other  dispute  settlement 

procedures,  24934 
Conflict  of  interests,  13288 
Exchange  clearing  organizations;  futures  and 

options  transactions  reporting 

requirements,  21490,  26447 
Federal  speculative  position  limits;  exemption, 

23411 


Futures  rornmiwoc  merchants,  introducing 
brokers,  etc.;.exchange  of  fteures  for  cash 
commodities  or  of  tortures  in  oonnectioa 
with  cash  commodity  tranaactioaa,  46089 

Hybrid  and  related  instruiiients,  2510 

Levcfage  transaction  merchants;  audit  fees, 
8932 

Privacy  Act;  implementatioo.  22660 

Regulatory  agenda,  14380,  42734 

R^orts: 
Feeder  cattle,  long-term  (6%-IO  yean), 
cocoa,  crude  oil,  etc.;  reporting  levels; 
market  survciilanoe  ptagrams,  39103 

Speculative  poaitioa  limits;  posttioas  with 
commoa  owaen  bat  indepeadcntly 
cootixrikd;  exemptioa.  13290 

NOTICES 

Agency  informatioa  coUectioa  activities  under 

OMB  review.  1306,  21883,  43469 
Committeea;  estaUishment,  renewal, 
termination,  etc.: 
CFTC-State  Cooperation  Advisory 
Committee,  11328 
Contract  market  proposals: 
Amex  Comiaodities  Corp. — 
Gold  bullion  warrants,  2323 
Ten-year  Treasury  notes,  8943,  13272 
Chicago  Board  of  Trade— 
304lay  interest  rate.  8684 
CBOE  230  and  SO  stock  indexes,  3767 
Japanese  Stock  Index,  17969 
Medium-term  Treasury  notes,  8946 
Soybean  oil,  22206 
Chicago  Board  of  Trade,  etc.— 

Stock  index  futures  and  options,  33339 
Chicago  Mercantile  Exchange — 
Euronuu'k,  Eurosterling,  and  Euroyen 
forward  spread  agreements,  37324 
Federal  Funds  Rate.  34807 
Olobex  Trading  System.  23328 
Morgan  Stanley  Capital  International 
EAFE  (Europe,  Australia,  and  Far 
East)  Stock  Index.  64.  9798.  19322, 
30083 
Morgan  Stanley  Capital  Intematioiwl 
United  Kingdom  Stock  Index,  17969, 
34140,44646 
Nikkei  Stock  Average,  3063 
Physical  British  pounds  sterling,  28243 
Citrus  Associates  of  New  York  Cotton 
Exchange — 
Frozen  concentrated  orange  juice,  19019, 
30086 
CofTee,  Sugar  A  Cocoa  Exchange.  Inc. — 
International  Market  Index,  3420,  13310, 
26483 
Commodity  Exchange,  Inc. — 
Aluminum.  Hill 
Copper.  19019 
Kansas  City  Board  of  Trade — 
Sorghum.  36480 

Value  Line  Average  and  Mini  Value  Line 
Average  Stock  Index,  3064 
Minneapolis  Orain  Exchange — 

Oats,  13866 
New  York  Cotton  Exchange- 
Cotton  No.  2,  49903 

Thirty  Day  Federal  Funds  Index  and  Two 
Year  U.S.  Treasury  notes,  47743 
New  York  Futures  Exchange — 
Commodity  Research  Bureau  Futures 
Price  Index.  27748 
New  York  Futures  Exchange.  Inc. — 
U.S.  Treasury  bonds.  36875 
Futures  commission  merchants: 
Customer  funds;  deposit  in  foreign 
depositories;  correction,  49373 


Foreign  depositories;  customer  fiinds  deposit. 
46911 
Meetings: 
Agrictiltural  Advisory  Committee.  33228 
CPTC-Stote  Cooperatioa  Advisory 

Committee.  32424 
Financial  Products  Advisory  Committee. 
13436 
Meetings;  Sunshine  Act.  2809,  3290,  3682, 
6731,  10033,  11160,  1S333.  13771,  16341, 
20063,  20213,  23046,  23404,  28937,  29303, 
32321,  3297a  34192,  3SI3I,  33231,  37908, 
38409,  39379,  44142,  44349.  47297,  48732, 
31623,  32373 
Privacy  Act;  systems  of  records,  22688 

CoMMfty  SwrteM  Ofllce 

RULES 

Emergency  community  services  homeless  grant 
23368 


NOTICES 

Grants  and  cooperative  agieemauts; 
availability,  etc.: 
Conunimity  food  and  nutrition  program, 

23778 
Demonstration  partnership  program,  1 1 186, 

23798 
Discretionary  grants  program,  4336,  23732 
Low  income  home  energy  assistancr 
programs — 
Technical  assistance  and  training 

discretionary  program,  26866,  27904 

Gomptroller  of  the  CurroKy 

RULES 

Adjustable-rate  mortgage;  real  estate  lending 

by  natioiud  banks,  etc.,  7883 
Competitive  Equality  Banking  Act; 
implementation: 
Agricultural  loan  loss  amortization,  28373 
National  banks: 
Annual  financial  disclosures  to  shareholders, 

3863 
Corporate  activities — 

Charter  and  merger  procedures,  18343 
Crimes  and  suspected  crimes,  reports;  filing 

requirements,  7881 
Employee  stock  option  and  purchase  plans, 
and  charges;  technical  amendments, 
51335 
Lending  limits — 
Agricultural  and  oil  and  gas  loans,  2997 
Loan  commitment  treatmetit,  23752.  40720 
National  and  District  of  Columbia  banks,  and 
federally  licensed  branches  and  agencies 
of  foreign  banks;  semiannual  fee 
assessment  schedule  increase,  48624 
Organization,  functions,  and  authority 
delegations: 
Deputy  Chief  Counsel  (Operations)  et  al., 

20611 
Northeastern  district  office;  location  change, 
6573 
Securities  Exchange  Act  disclosure  rules; 
technical  amendments.  43677 

PROPOSED  RULES 

Banking  organizations,  capital  adequacy;  risk- 
based  capital  guidelines.  8SS0 
National  and  District  of  Columbia  ttanks,  and 
federally  licensed  branches  and  agencies 
of  foreign  banks;  semiannual  fee 
assessment  schedule  increase,  31705, 
36556 
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Correction,  34307 
Regulatory  agenda,  14192, 42328 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership, 
3805 
Stock  appraisals;  policy  statement,  32967 

CoBgrcMkNud  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit 
Control  ReaflimiatioKAct  (Gramm- 
Rudman-HoUings): 
Sequestration  report  to  Congress  and  OMB, 
31970,  39892 

CoaiemtioD  and  KcMwaUe  Eaergjr 
Office 

RULES 

Consumer  products: 
Central  air  conditioners,  including  heat 
pumps;  test  procedures,  8304 
Correction,  10869 
Residential  buildings.  Federal;  mandatory 
energy  conservation  standards,  32536 
State  energy  conservation  program;  eligible 
petroleum  violation  escrow  funds,  52390 

PROPOSED  RULES 

Consumer  products: 

Dishwashers,  and  clothes  washen  and 
dryers;  energy  conservation  standards, 
17712 

Energy  conservation  standards,  71 10 

Energy  conservation  standards;  refrigerators, 
rdTrigerator-freezers,  and  freezers;  gas 
fiunaces;.  and  television  sets,  48798 

Energy  efficiency  standards;  refngerators, 
refrigerator-freezers,  and  freezers,  etc., 
30 

Residential  buildings,  Federal;  mandatory 
energy  conservation  standards;  proposed 
modification,  32547 

Test  procedures;  refrigerators,  refrigerator- 
freezers,  and  freezers,  37416 
Correction,  39403.  47546 

NOTICES 

Alternative-fuel  vehicles  for  Federal 

government  fleet;  capability/delivery,      » 
16431 
Committees;  establishment,  renewal, 
termination,  etc.: 
National  Energy  Extension  Service  Advisory 
Board.  29078 
Consumer  product  test  procedures;  waiver 
petitions: 
Aero  Environmental  Ltd.,  9687 
Airlex  Industries,  Ltd.,  39130,  43013,  52216 
Amana  Refrigeration  Inc.,  49590 
Carrier  Corp..  68.  10926 
Rheem  Manufacturing  Co.,  25533,  48574 
Consumer  products,  energy  conservation 
program: 
Residential  energy  sources,  average  unit 
costs,  48826,  49349 
Environmental  statements;  availability,  etc.: 
Major  household  appliances;  energy 
conservation  standards,  48826 
Grants  and  cooperative  agreements  availability, 
etc.: 
District  heating  and  cooling  technology 

development,  22693 
Research  and  development  project;  pulp  and 
paper  industry;  black  liquor  pilot  gasifier 
development,  31081 


Industrial  energy  conservation  program: 
Steel  industry;  development  of  advanced 
process  technologies,  21906 
Meetings: 
Natinial  Energy  Extension  Service  Advisory 
Board,  69,  4711,  8800,  43758,  52216 
Residential  conservation  service: 
Puerto  Rico  Electric  Power  Authority, 
32935 

CouoiDer  Prodoct  Safety  CommiaiioD 

RULES 

Freedom  of  Information  Act;  implementation; 

Records  disclosed  to  Conj^ess,  3867 
Hazardous  substances: 
Petroleum  distillates;  first  aid  direction; 

labeling  requirements;  revocation,  3014 
Toys  and  other  articles  for  tdiildren  under  3 
years;  method  for  identifying  hazards; 
interpreution,  19281 
Correction,  21964 
Information  disclosure  and  employee  testimony 
in  private  litigation;  policies  and 
procedures,  6593 
Lawn  darts,  ban;  unreasonable  injury  risk; 

regtilatory  action,  46828 
Organization,  functions,  and  authority 
delegations: 
General  regtdations,  17453,  52407 
Poison  prevention  packaging: 
Conjugated  estrogens  tablets;  exemption, 
41159 
Privacy  Act;  implementation,  52404 

PROPOOD  RULES 

Cigarette  lighters,  child-resistant,  6833 
Flammable  fabrics,  consumer  product  safety, 
hazardous  substances,  and  poison 
prevention  packaging;  applicatioas  for 
exemption  from  preemption,  52428 
Hazardous  substances: 
Toys;  small  parts  presenting  choking, 

aspiration,  or  ingestion  hazards.  20865 
Human  subjects,  protection;  model  policy, 
45661 
Correction,  46745 
Lawn  darts;  unreasonable  injury  risk; 

regulatory  action,  28637 
Poison  prevention  packaging: 
Aspirin-  powden  (unflavored);  exemption, 

41199 
Effervescent  acetaminophen  preparations; 

exemption,  41200 
Medroxyprogesterone  acetate  tablets; 
exemption,  41202 
Regulatory  agenda,  14584,  42740 
Voluntary  standards  activities;  Commission 
participation  and  employee  involvement, 
44892 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  4058,  10417.  18874,  32425, 
44064,53050 
Complaints  issued: 

PtM  Enterprises,  7385,  13436,  16447 
Meetings: 
All-terrain  vehicles;  voluntary  safety 
standard  development.  15440,  19810, 
23304.  27893,  34574 
Commission  priorities  for  1990  FY,  11112 
Meetings;  Sunshine  Act,  302,  652,  1538,  1888, 
2809,  2810.  3661,  4257,  5682,  6731,  7292. 
7828,  8843,  9403,  9847.  11000,  12745, 
13461,  16339,  17306,  18371.  20412,  22264, 
26367,  26930,  27448,  27921,  28755,  30162. 
35251,  36533,  37079,  39715,  40542,  41645, 


43798,  44142,  46013,  47899,  48753,  49374. 

4982a  50621.  531 19 
Settlement  agreements: 
BernzOmatic.  3064 

Bright  Future  Futon  Ca.  Inc..  et  aL  I09I8 
Designs  by  Cyrena.  Inc^  et  aL.  43933 
Futon  Designs.  Inc.  et  aL.  24479 
Mapco  Alaska  Petroletun  Inc.,  48010 
Miracle  Recreation  Equipment  Co.,  4037, 

49904 
Now  Products,  40116 
Patton  Electric  Co..  Inc.,  3616 
Paty,  Inc.,  et  al.,  39331 
Toro  Co.,  52210 

CoopuBtive  State  Reacarch  Serrfce 

RULES 

Freedom  of  Information  Act;  hnplementatwn. 

17914.  34481 
Small  business  iimovatioa  research  giants 

program.  21966 
Special  research  grants  program;  adnunistrstive 

provisions.  49640 

PROPOSED  RUI>ES 

Small  business  innovation  researoh  grants 

program.  13048 
Spedal  researoh  granta  program;  administrative 

provisions.  30414 

NOTICES 

Grants  and  cooperative  agreement^ 
availability,  etc.: 
Competitive  research  program.  4580.  5962. 

40194,  50636 
Food  and  agricultural  sciences  national  needs 

graduate  fellowships  grants  program, 

1390,  41391,  44975 
Rangeland  research  program,  46420 
Small  business  innovation  research  program, 

22459 
Special  research,  50500 
Meetings: 
Agricultural  Research  and  Extension  Usen 

National  Advisory  Board,  1931,  15434. 

25646,  37011,  51867 
Animal  Health  Science  Research  Advisory 

Board,  29503 
Committee  of  Nine,  10411.  31074.  45311 
Cooperative  Forestry  Research  Advisory 

CoundL  44931 
Science  and  Education  Competitive 

Research  Grantt  Office  Advisory 

Committee,  28243 
Science  and  Education  Research  Giants 

Program  Policy  Advisory  Committee, 

1931 

Copyright  Office,  library  of  OmpcM 

RULES 

Cable  systems: 
Compulsory  license — 
Gross  receipts  reporting,  2493,  3118 
Claims  registration: 

Black  and  white  motion  pictures;  colorized 

versions,  29887 
Computer  screen  displays,  21817 
Freedom  of  Information  Act;  impIementatioB: 
Uniform  fee  schedule  and  administrative 
guidelines,  8456 
Import  statements;  revocation,  123 
Transfers  and  other  documents;  recordation, 
122 
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PROPOSED  RULES 

Cable  systems: 
Cable  royalties,  underpaid;  interest 

asicsMnent,  16367,  30347 
Compulsory  license — 
Cable  lystem;  definition,  17962 
Specialty  station  and  significantly  viewed 
signal  determinations,  3391,  7073 
Claims  registration: 

Machine-readable  copies;  mandatory  depoait, 
29923 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  133 

NOTICES 

Architecture  works;  legal  and  copyright 

protection,  21336 
Compendium  of  practices,  20392 
Digitized  typefaces;  policy  decision,  38110 
Motion  Picture  Agreement;  mandatory  deposit, 

21948 
New  technology  and  audiovisual  works,  18937 
Phonorecord  players,  coin-operated; 

recordation  and  certification,  963 

Copyright  Royalty  Tribunal 

RULES 

Broadcasting,  noncommercial;  coat  of  living 
adjustment  for  musical  composition 
performances  by  public  broadcasting 
entities  licensed  to  colleges  and 
universities,  48334 

PROPOSED  RULES 

Tribunal  rate  adjustment  and  distribution 
proceeding,  43899 

NOTICES 

Cable  royalty  fees: 
Distribution  proceedings,  7132.  11893,  13144, 
18372 
Jukebox  royalty  fees: 

Distribution  proceedings,  12177,  36362. 
49731 
Meetings;  Sunshine  Act.  10383,  26367 

Conncil  on  Enrironmeiital  Quality 

NOTICES 

Endangered  Species  Act  exemption;  annual 

report  availability,  7960 
Meetings;  Sunshine  Act.  837.  3806.  4930,  8297, 

27448,  32970 
National  Enviroimiental  Policy  Act; 
implementation: 
Marine  Corps;  Cape  Lookout  National 
Seashore,  NC;  Cherry  1  and  Core 
military  operating  area  establishment; 
Council  recommendations,  36337 

Cuttons  Serrice 

RULES 

Air  commerce: 
Customs  security  areas  at  airports;  access, 
29228 
Correction,  44186 
Oeneral  revision,  9283 
Private  aircraft  arriving  from  areas  south  of 
US- 
Miami,  FL;  international  aircraft  reporting 
requirements,  31271 
User  fee  airports  establishment,  10370 
Articles  conditional  free,  subject  to  a  reduced 
rate,  etc.: 
United  Sutes-Canada  Free-Trade  Agreement 
(CFTA);  fluty  preferences,  31762 
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Articles  conditionally  free,  subject  to  a  reduced 
rate,  etc.': 
Aircraft  supplies  and  equipment;  Japan. 
28378 
Country  of  origin  marking: 

Fruit  juice  containers,  20836 
Court  of  Intematioaal  Trade  proceedings; 

technical  amendments,  30983 
Customs  bonds: 
Customs  bond  structure,  43901 

Correction,  48368 
Customs  security  areas  at  airports;  access, 
29228 
Customs  brokers: 

Permits;  user  fees,  4134,  44186 
Duty-free  status  for  products  imported  from 
U.S.  insular  possessions;  double  substantial 
transformation  concept,  12143 
Financial  and  accounting  procedures: 
Calculation  of  interest  on  overdue 
accounting  and  refimds — 
Current  rates,  613,  9110,  36783 
Foreign  trade  zones: 

Exportation  interpretation.  32411 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  12937 
Merchandise  entry: 

Liens  for  freight  charges,  4961 
Merchandise,  special  classes: 
Motor  vehicles  and  engines,  26238 
UNESCO  Convention  on  Cultural  Property; 
list  of  countries;  update,  38287 
Organization  and  functions;  field  organization, 
porta  of  entry,  etc.: 
Chicago.  IL.  et  al.,  24039 
Port  Manatee,  FL,  8746 
Quotas;  duplicative  procedures  elimination  by 

Customs  personnel,  19896 
Recordkeeping,  inspection,  search,  and  seizure: 

Seized  goods  foreiture,  28194 
Tariff  classifications: 

Harmonized  Tariff  Schedule  of  United 

Sutes,  31244 
Wire  rope  with  becket  attachments,  491 17 
Vessels  in  foreign  and  domestic  trades: 
Ecuador;  tonnage  tax  and  light  money 

payment  exemption  list,  9313 
Pleasure  vessels  licensing  list — 

Turkey.  6143 
Small  vessels;  reporting  requirements.  46081 

Correction.  1103,  48367 
Unique  bill  of  lading  identifier,  43197 
Warehouse  proprietors,  container  station 
operators,  etc.;  license  suspension  or 
revocation,  40218 

PROPOSED  RULES 


Air 

Aircraft  arriving  from  foreign  locations; 
controlled  substances  and  currency 
reporting  requirements,  26604,  32432 
Private  aircraft  arriving  from  areas  south  of 
U.S.— 
Miami,  FL;  international  aircraft  reporting 
requirements,  7766 
Articles  conditionally  free,  subject  to  a  reduced 
rate,  etc.: 
Ethyl  alcohol  for  nonbeverage  purposes, 
43483 
Country  of  origin  marking: 

Fruit  juice  containers,  20869,  30312 
Customs  bonds: 
Bond  structure;  instruments  of  international 
traffic  bond  condition;  liquidated 
damage  provision,  etc.,  43917 


Customs  brokers: 

Licenses  requirements,  28413 
Expori  control: 

Self-propelled  vehicles,  used,  31367 
Express  consignment  operators  or  carriers; 

cargo  clearance  procedures,  4998 
Financial  and  accounting  procedures: 
Charges  for  returned  checks.  49207 
Foreign  trade  zones: 

Exportation  interpretation.  6996.  16730 
Merchandise,  classification  and  appraisement: 
Planetaria;  duty-free  admission  eligibility 
under  Tariff  Schedules  of  U.S.,  46623 
'-   Quota  charges;  dutiability,  46626 
Merchandise  entry: 
Consolidated  shipments;  broker  designations, 

30 
Ethyl  alcohol  for  nonbeverage  purposes, 

43483 
Plantaria;  duty-free  admission  eligibility 
under  Tariff  Schedules  of  U.S. 
Correction,  49823 
Quota  charges;  dutiability 
Correction,  49825 
Organization  and  functions;  field  organization, 
ports  of  entry,  etc.: 
Chicago,  IL,  et  al.,  2767 
Houston-Oalveston  et  al.,  TX,  46623 
Tampa  et  al.,  FL,  49892 
Quota-class  merchandise;  quantity  entry  limits, 

1376 
Regulatory  agenda,  14198,  42334 
Tariff  clarifications: 
Color  television  picture  tubes  and  chassis; 

imported,  17226 
Motor  vehicles  as  automobile  trucks.  19933. 

29343.  46474 
Silicon  electrical  steel.  26603 
Vessels  in  foreign  and  domestic  trades: 
Vessel  and  air  carriers  and  bonded  facilities 
not  part  of  automated  manifest  system; 
electronic  release  notification.  30696 
Vessels,  vehicles,  and  persons;  reporting 
requirements,  44439 

NOTICES 

Automated  manifest  system;  new  information 
dissemination  product,  1097,  23041 
Republication,  2906,  4238 
Automated  surety  interface;  new  information 
dissemination  product;  availability,  6216 
Commercial  laboratory  accreditations: 
ComSource,  Inc.,  21962 
Core  Laboratories,  18191 
Counterfeit  textile  visas  from  China;  detection, 

463 
Customhouse  broker  license  cancellation, 
suspension,  etc.: 
Express  Service  International  et  al.,  26126 
Fusco,  Robert  J.,  44140 
George  S.  Bush  *  Co.,  Inc.,  43793 
Jose  A.  Montemayor  e  Hijos,  Inc.,  47898 
Lynch.  Michael  L.,  24827 
Harmonized  System  advisory  classifications; 
availability: 
Cross-reference  clarification,  27447 
Merchandise,  imported: 
Overstatement  of  charges  on  entry 
documentation,  49263 
Outlaw  aircraft,  vessel,  and  land  conveyance 
program: 
Joint  law  enforcement  program 

development;  encouraging  citizens  to 
report  suspicious  activities  that  may 
involve  drug  smuggling,  32814 


Petroleum  products;  approved  public  gauger: 
Amspec,  Inc.,  9169 
Captain  G.  McKay  ft  Sons  Marine,  Inc., 

31934 
Commercial  gangers  and  commercial 
laboratories  list;  petroleum  gangers 
approval  extension  to  include  organic 
chemicals,  vegetable,  and  animal  oils, 
23114 
Compu-Survey,  16209 
Dahl  ft  Co.,  Inc..  18191 
Gulf  Coast  Independent  Marine  Surveyors, 

Inc.,  20409 
Intercoastal  Inspection  Co.,  39012 
International  Marine  Consultants,  43316 
Marintech,  Inc..  31934 
PKB  Scania  (USA),  Inc.,  31933 
Stanton  Marine  U.S.A.,  Inc.,  33146 
Transcan  Marine  Consultants  and  Surveyors, 

Inc.,  31955 
Unimar,  Inc.,  20409 
Senior  Executive  Service:  '^ 

Performance  Review  Boards;  membership, 
22420 
Tariff  rate  quotas: 

Tuna  fish,  8340,  9023 
Textile  and  apparel  categories,  imported 
products;  reporting  guidelines,  32563 
Trade  name  recordation  applications: 

Better  Working  Environments,  Inc.,  193,  839 
Duart  Industries,  Ltd.,  40163 
J&J  America,  Inc.,  27258.  43417 
Tune  Belt,  Inc.,  41012 

Defense,  Commission  on  Merchant 
Murine  and 

Sw  Commission  on  Merchant  Marine  and 
Defense 

Defense  CommnnicatkNtt  Agency 

NOTICES 

Meetings: 

Scientific  Advisory  Group,  39638 
Privacy  Act;  systems  of  records,  27063 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
38763 

Defense  Contract  Audit  Ag»cy 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership, 
27330 

Defense  Department 

See  also  Air  Force  Department;  Army 

Department;  Defense  Communications 
Agency;  Defense  Contract  Audit  Agency; 
Defense  Intelligence  Agency;  Defense 
Logistics  Agency;  Defense  Mapping 
Agency;  Defense  Nuclear  Agency; 
Engineers  Corps;  Navy  Department; 
Uniformed  Services  University  of  the 
Health  Sciences 

RULES 

Acquisition  regulations: 
Acquisition  streamlining,  33201,  46435 

Correction,  49822 
Antifriction  bearings,  29332 
Best  and  final  offers  (BAFOs),  32620 
Circular  amendments,  38171-38252 
Construction  and  services  contracts; 

personnel  employment  restrictions  in 
Alaska  and  Hawaii,  6133 


Contract  or  subcontract  awards  in  excess  of 
S23,0D0  to  Defense  contractors  subject 
to  on-site  inspection  under  Intermoliate- 
Range  Nuclear  Forces  Treaty;  denial  of 
prohibition,  20631 
Contract  reporting,  34090 
Contracting  with  small  disadvantaged 
business  concerns,  historically  black 
colleges  and  universities,  and  minority 
institutions,  5114,  20626 
Correction,  22426,  22609 
Contracting  with  Toshiba  Corp.  or 

Kongaberg  Vapenfabrikk;  restriction, 
9118 
Correction.  10230 
Contracts;  drug-free  work  ft*ce  policy. 

37763 
Estimating  systems,  8906 

Correction,  11073 
Government  property,  no-cost  storage 
agreements;  Government  contractor 
telecommunications  security;  etc.,  5 1557 
Information  release  to  cooperative  agreement 

holders,  10249 
IRS  information  reporting,  43203 
Miscellaneous  amendments,  50410 
Patents,  data,  and  copyrights,  10780,  43698 

Correction,  20632,  22609,  44973 
Production  special  tooling  and  special  test 

equipment,  11073 
Progress  payment  rates,  35511 
Prompt  payment,  3751 
Sensitive  conventional  arms,  ammunition, 
and  explosives  at  contractor  facilities; 
physical  security,  32620 
Sources  other  than  central  supply  system, 
1924 
Chaplains  for  military  services,  accession, 

48898 
Civilian  equal  employment  opportunity 

program,  30990 
Civilian  health  and  medical  program  of 
uniformed  services  (CHAMPUS): 
Active  duty  dependents  dental  plan,  2018 
Adult  adoptees;  eligibility  for  medical 

benefits,  17190 
Birthing  centers,  etc.;  definitions,  13258 
Cardiorespiratory  monitor  durable  medical 

equipment  (DME)  benefit,  45461 
DRG-based  payment  system,  33461,  41331, 

50515 
Medicare  Economic  Index  application,  52693 
Mental  health  counselors,  3370 
Mental  health  services;  per  diem  based 

payment  system,  34285 
Military-civilian  health  services  partnership 

program,  27960 
Multiple  surgical  procedures;  payment 

limitation  modifications,  25327 
Professional  services;  prevailing  charge 

levek  update,  30994 
Residential  treatment  centers;  participation 
requirements,  28873,  33808,  38947 
Contracting: 
Competitive  information  certificate  and 

profit  reduction  clause,  42943 
Contractor  business  integrity  and  ethics, 
28636 
Correction,  30839 
Contractors  receiving  contract  awards  ($10 

million  or  more),  9317,  52134 
Debarment  and  suspension  (nonprocurement), 

19161,  34474 
DOD  housing  referral  program;  CFR  Part 

removed,  30676 
Federal  Acquisition  Regulation  (FAR): 
Amendments,  17834 
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Construction  contracts;  labor  standards,  4934 
Cost  comparison  public  review  period 
revision,  etc.  (OMB  A-76),  660 
Correction.  6219 
Extraordinary  compensation  clarificatioa  and 
certain  organization  costs  incurred  with 
mergers  and  other  business 
combinatioas.  10828 
Federal  public  works  projects  restrictions 
and  American  aerospace  exports 
promotion  at  domestic  and  international 
exhibits,  12128 
Correction,  13274,  14888 
Miscellaneous  amendments,  27460,  34224. 
43386 
Correction.  28402.  36028 
Truth  in  negotiations  provisions.  10828 
Unauthorized  commitments  and  prompt 
payment;  ratification,  3688 
Correction,  4817 
U.S.-Canada  free-trade  agreement. 

procurement  provisions;  implementation, 
53340 
Freedom  of  Information  Act;  implementation: 
Defense  IntdUgence  Agency,  25157 
Defense  Investigative  Service,  36968 
Defense  Mapping  Agency,  7358 

Correction,  8629 
Defense  Nuclear  Agency,  9433 
Uniform  fee  schedule  and  administrative 
guidelines,  19905 
Correction,  22649 
Gifts  from  foreign  governments,  43083 
Grants  and  cooperative  agreements  to  State 
and  local  govenunents;  uniform 
administrative  requirements  (OMB  A- 102 
implementation),  8034 
Housing  referral  offices  and  services;  CFR  Part 

removed,  30676 
Organization,  fimctions.  and  authority 
delegations: 
Admiiistration  and  Management,  Director, 

22o49 
Armed  Forces  Institute  of  Pathology,  24442 
Armed  Forces  Radiobiology  Research 

Institute,  16234 
Assistant  Secretary  of  Defense  (International 

Security  Affairs),  29330,  30754 
Assistant  Secretary  of  Defense  (International 

Security  Policy),  29454 
Assistant  Secretary  of  Defense  (Public 

Affairs),  30996 
Assistant  Secretary  of  Defense  (Special 

Operations  and  Low-Intensity  Conflict), 
1345 
Comptroller,  24441 
Director  of  Net  Assessment,  29455 
Director,  Washington  Headquarters 

Services,  46446 
Research  and  Technology  Assistant 
Secretary  and  Development  and 
Support  Assistant  Secretary;  CFR  Parts 
removed,  43201 
Strategic  Defense  Initiative  Organization 

(SDIO);  establishment,  10876 
Under  Secretary  of  Defense  for  Policy, 
29329,  30754 
Personnel: 
Active  duty  certificate  of  release  or 

discharge  (DD  Form  214/5  series),  1341 
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Defense 


Drag 


DOD  civilian  employees;  compliance  with 
host  nation 
Human  Immunodeficiency  Virus  (HIV) 
screening  requirements,  S2693 
Employment  and  volunteer  work  of  spouses, 

1 3203 
Free  public  education  for  eligible  dependent 

children;  correction,  49981 
Health  promotion,  33122 
Jury  duty.  State  and  local;  Armed  Forces 

active-duty  members  exemption,  23739 
Reserve  Components  Common  Personnel 
Data  System;  data  standardization, 
20843 
Voluntary  education  program  in  oveneas 

areas.  22648 
Voluntary  private  health  insurance 
conversion  program,  1343 
Program  Fraud  Civil  Remedies  Act; 

implementation,  39262 
Research  grants  and  title  to  equipment 
purchased  under  grants;  approval 
requirements,  27162 
Security: 
National  security  information  program; 
implementation,  44877 
Smoking  in  DOD-occupied  buildings  and 

facilities;  CFR  Part  removed,  27311 
State  and  local  government  audits,  24066 

Correction,  26246 
Veterans: 
Educational  entitlement  transfer  to 

dependents,  1779 
Post- Vietnam  era  veterans  educational 

assistance  program,  616,  34494 
Selected  Reserve  members  educational 
assistance,  34739 

PROPOSED  RULES 

Acquisition  regulations: 
Acquisition  streamlining,  2314 
Antifriction  bearings;  restriction  of 

procurement  to  domestic  sources,  10129 
Conflict  of  interests,  49694 
Construction  contracts;  labor  standards 

(Davis-Bacon  Act  implementation), 

38749 
Contract  requirements;  unit  prices  (DD 

Form  230),  27055 
Contracting  by  negotiation — 
Adequate  price  competition,  10408 
Commercial  pricing  certificates  for  spare 

or  repair  parts,  19966 
Price  history  data,  21862 
Contracting  with  small  disadvantaged 

business  concerns,  49577 
Contracting  with  Toshiba  Corp.  or 

Kongsberg  Vapenfabrikk;  restriction, 

4044 
Contractor  material  management  and 

accounting  systems,  43738 
Contractor  proposals  for  claims,  adjustment 

or  relief.  49212 
Contractor  telecommunications;  security, 

19006 
Domestic  wools,  foreign  acquisitions,  626 
Foreign  acquisitions;  balance  of  payments 

program;  evaluation  factors.  18307 
Government  property;  no  cost  storage 

agreements,  10409 
Oovemment-fumished  mapping,  charting, 

and  geodesy  property,  17233 
Hazard  communication,  37611 
Indirect  cost  rates,  27033 
Long-term  contracts;  milestone  billing 

arrangements,  931 
Mandatory  code  of  conduct  program,  52744 


la 


Nonprofit  organizations,  623,  18306 
Production  special  tooKng  and  special  test 

equipment,  6013 
Correction,  9726 
Safety  provisions,  3764 
Sealed  bidding.  41390 
Small  purchase  and  other  simplified  purchase 

procediues,  17232 
Spares  acquisition  integrated  with 

production,  6016 
Subcontract  pricing  considerations.  19009 
Transportation;  returnable  gas  cylinders, 

38733 
U.S.  products  and  technology  sales; 

nonrecurring  costs  recoupment.  18307 
Work  measurement  systems.  29347 
Banking  ofHces  on  DOD  installations; 

operating  procedures,  33331 
Ovilian  health  and  medical  program  of 
uniformed  services  (CHAMPUS): 
DRO-baaed  payment  system,  20376 
Medicare  Economic  Index  application,  44909 
Mental  health  services;  per  diem  based 

payment  method,  20385 
Military-civilian  health  services  partnership 

program,  1926 
Peer  review  organization  (PRO)  program, 

52433 
Prevailing  charges;  update,  20592 
Residential  treatment  centers;  participation 

requirements,  1378 
Contracting:  - 

Commercial  activities  program  (OMB  A-76 

implementation),  3218 
Credit  unions  on  DOD  installations;  operating 

procedures,  35331 
Federal  Acquisition  Regulation  (FAR): 
Acquisition  streamlining,  100 
Bid  guarantee  requirements,  53279 
Commercial  bills  of  lading  under  coat- 
reimbursement  contract  audit  by  OSA, 

45742 
Commercial  pricing  certificates,  46792 
Contract  debts;  demands  for  payment,  2577 
Contract  options;  continued  performance  of 

services,  3814 
Contractor  prepaid  commercial  bills  of 

lading,  38656 
Contractor  records  retention,  23105 
Delivery  of  excess  quantities,  32561 
English  translation  of  contracts,  32558 
Foreign  military  sales  contracts;  double 

recoupment  of  taxes,  12501 
Health  care  services,  nonpersonal  service* 

contracts,  2464 
Independent  price  determination  certificates 

use  in  overseas  procurements,  1(X) 
Correction,  4437 
Individual  sureties,  53361 

Correction,  44564.  48614 
Late  bids  and  proposals,  30818 
Master  solicitation,  41535 
Mistake  in  bid  procedures.  8734 
Negotiation  after  sealed  bidding,  3814 
Plant  clearance  policies  and  procedures, 

23084 
Printing  acquisition;  approval  of 

requirements,  33017 
Professional  and  consulting  service  costs, 

41530 
Progress  payments,  first  article,  8734 
Prompt  payment.  53364 
Public  relations  costs.  41527 
Records  examination,  31280 
ReguUtory  agenda,  14364,  42716 
Service  Contract  Act;  labor  standards  for 

contracts,  5928 


Shipment  report,  23102 

Small  business  subcontracting  plans  for 

contracts  with  options,  5928 
Special  tooling.  33020 
Standard  Form  255;  improvements,  25085 
Subcontracting  data  collection  from  prime 
contractors  (Standard  Forms  294  and 
295X  48493 
Subcontractors'  proposed  contract  costs; 

review,  25572 
Threshold;  cost  comparison,  11795 
Financial  institutions  on  DOD  installations; 

operating  procedures,  3333 1 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 110 
implementation),  44716 
Human  subjects,  protection;  model  policy, 
43661 
Correction,  46745    . 
Personnel: 
Certificates  of  release  or  discharge  from 
active  duty  (DD  Form  214/5  series), 
12034 
DOD  civilian  employees;  compliance  with 
Host  Nation  Human  Immunodeficiency 
Virus  (HIV)  screening  requirements, 
33151 
Regulatory  agenda,  13712,  41824 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  27598,  28239 
Veterans: 
Educational  assistance  test  program  rates, 

etc.,  16884 
Post- Vietnam  era  veterans  educational 
assistance  program,  4186.  5433,  3684 

NOTICES 

Acquisition  regulations: 
Circulars  Nos.  6-16;  notice  of  publication, 

38170 
Data  acquired  from  contractors  under 

defense  contracts,  22690 
Spare  parts  breakout  program,  27213 
Agency  information  collection  activities  under 
OMB  review,  268.  2263.  2266.  2328,  2622. 
3066.  3768.  5031.  6029.  6181.  8483,  8486, 
8947,  9350,  9677,  10269,  10920,  11544, 
11896,  13311.  16315,  17238,  20360.  20361, 
24121.  24330.  25196.  26300.  29932.  30459. 
32090.  34141.  35229.  36091,  36092,  37025, 
37629-37631.  37834,  38319,  40484,  40485, 
40752,  41223,  41224,  41397,  41398,  42995, 
43256,  43470,  43916,  45532,  46488.  47241. 
48012.  49585,  30280,  31131,  32212,  32766 
Civil  global  positioning  service;  development, 

8483 
Civilian  health  and  medical  program  of 
uniformed  services  (CHAMPUS): 
Contracted  provider  arrangement  Norfolk 

demonstration  project,  24351 
DRO-based  payment  system 
Revised  weights,  thresholds,  and  per  diem 
rates,  43916 
Financing  and  delivering  health  care  services 

reform  demonstration  project,  23783 
Fiscal  intermediary  preferred  provider 
organization  demonstration  project, 
19323 
Home  health  care  demonstration,  20359 
Medicare  Grouper  program;  DRG-based 

payment  system  rates,  6182 
Profes^onal  services;  prevailing  charge 


\ 


leveb  update,  31078,  38090 


Committees;  establishment,  renewal, 
terminatioa,  etc.: 
Ada  Board,  39498 
Advisory  committees  renewal,  6859 
Air  Force  Reserve  Officer  Training  Corps 

Advisory  Committee,  5209 
Base  Realignment  and  Closure  Commission, 

16314 
Defense  Information  School  Board  of 

Visitors,  19811 
Defense  Intelligence  Agency  Advisory 

Board.  36481 
Defense  Language  Institute  Board  of 

Visitors,  43470 
Defense  Manufacturing  Board,  1814 
Dependents'  Education  Advisory  Council, 

32642 
Education  of  Handicapped  Dependents, 
Overseas  Dependents  Schools  National 
Advisory  Panel,  32642 
Educational  Benefits  Board  of  Actuaries, 

1396 
Integrated  Long-Term  Strategy  Advisory 

Committee,  632 
Navy  Health  Care  Advisory  Committee, 

23438 
Sizing  DOD  Medical  Treatment  Facilities 

Blue  Ribbon  Panel,  5293 
Special  Commission  on  the  Honor  Code  and 
Honor  System  at  U.S.  Military 
Academy,  35346 
Special  Operations  Policy  Advisory  Group, 

1396 
Strategic  Defense  Initiative  Organization 
Advisory  Committee;  charter,  32929 
Contract  data  requirements  list;  data  item 

descriptions,  reduction,  28246 
Courts-Martial  Manual;  proposed  amendments, 

26104 
DOD  directives  system  annual  index; 

availabUity,  etc.,  14832,  25530,  38319 
Environmental  statements;  availability,  etc.: 
Camp  Ripley  Army  National  Guard 

Training  Site,  MN;  mission  expansion/ 
multiple  construction,  8947,  34141, 
42995 
National  Guard;  Orchard  Training  Area,  ID; 

facilities  development,  37025 
Orqhard  Training  Area,  ID;  mission 

expansion/multiple  construction.  31735 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities 
under  OMB  review.  437,  10269,  18875, 
19322,  22207,  25364,  26847,  30327, 
39128,  45144,  46647,  48035 
Foreign  assistance: 
Yemen;  International  security  assistance 
determination,  39128 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Military  family  housing  pilot  program,  11897 
Medical  and  dental  reimbursement  rates;  1989 

FY,  39498 
Meetings: 
Ada  Board,  437,  8947,  22041 
Armed  Forces  Epidemiological  Board,  27748 
Base  Realignment  and  Closure  Commission, 
18873,  23438,  26631,  33838,  37026, 
40752,  48708 
Defense  Acquisition  Regulatory  Council, 

11113,41623 
Defense  Equal  Opportunity  Management 

Institute  Board  of  Visitors,  44647 
Defense  Information  School  Board  of 

Visitors.  36481 
Defense  Manufacturing  Board,  36614,  44312 


Defense  Policy  Board  Advisory  Committee, 

8486.  25197,  36615,  50567 
Defense  Systems  Management  College 

Board  of  Visitors.  23785 
Dependents'  Education  Advisory  Council. 

10270,  26483,  49585 
DIA  Advisory  Board,  40485,  41398,  43236, 

48708,  32212,  32213 
DIA  Defense  Intelligence  College  Board  of 

Visitors,  15867,  37334 
DIA  Scientific  Advisory  Committee,  64, 

3032,  5442,  5443,  11545,  15867,  16314» 

22041,  22042,  23784,  25652,  30709, 

36876,  37334 
Education  Benefits  Board  of  Actuaries, 

23438 
Education  of  Handicapped  Dependents 

National  Advisory  Panel,  5210 
Electron  Devices  Advisory  Group,  1814, 

2623,  6860,  9963,  10270,  14833,  22372, 

22373,  24121,  27894.  28904,  35540, 

37631,  39128,  4648S,  51300 
Integrated -Long-Term  Strategy  Advisory 

Committee,  12715 
Military  Personnel  Testing  Advisory 

Committee.  1053,  10920,  21509,  36481 
National  Defense  University  Board  of 

Visitors,  22373 
Retirement  Board  of  Actuaries,  23438 
Science  Board,  5293,  6189,  9963,  10921, 

13312,  16315,  47851 
Science  Board  task  forces,  1658,  1639,  1815, 

2266,  3067,  4441,  5293,  5294,  6189,  7225, 

7387,  9963,  9964,  11345,  12447,  13312, 

14833,  16314,  16315,  18595,  19985. 

20884,  26632,  27549-27551,  30087, 

32642,  36615,  37026-27027.  38052, 

38972,  39636,  41224,  44512,  46489, 

47851,  48708,  49586,  49907,  50280, 

51300,  52213 
Scientific  Advisory  Group,  4058,  36481 
Special  Operations  Policy  Advisory  Group, 

753,  4441,  8486,  19811,  28904,  46647 
Strategic  Defense  Initiative  Advisory 

Committee,  2528,  9350,  22690,  44513 
U.S.  Court  of  Military  Appeals  Code 

Committee,  48708 
Wage  Committee,  632,  1933,  3618,  9963, 

13312,  18332,  22536,  28247,  30459, 

37834,  43928,  46489,  49908 
Women  in  Services  Advisory  Committee, 

1815,  9134,  10921,  29255,  39334,  44219, 

32766 
News  releases;  availability,  10271 
Organization  and  functions: 

Freedom  of  Information  Act  program,  30072 
Privacy  Act;  systems  of  records,  15868.  27894 
Procurement: 
Contracts;  data  acquisiton  reduction  from 

contractors.  17239 
Data  acquired  from  contractors  under 

defense  contracts.  36481 
Senior  Executive  Service: 
Inspector  General  Performance  Review 

Board;  membership.  15868 
Performance  Review  Board;  membership, 

27331,  30709 
Special  nuclear  mateiial;  dissemination  of 
unclassified  information  on  physical 
protection,  31733 
Strategic  defense  initiative  (SDI)  technology 
applications  information  system  data  base, 
32272,  33346,  39636 
Travel  per  diem  rates,  civilian  personnel; 
changes,  10355,  26484,  28051,  49908 


DefMMC  latf  IligHMf  Agency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Committee; 
membership,  23438 

Defcue  Logiitics  Ageacj 


RULES 

Conflict  of  interests,  45462 
Freedom  of  Informatioa  Act;  implementation, 
27962,  38716 

NOTICES 

Cooperative  agreements;  reviled  procedures. 

7787 
Privacy  Act: 
Computer  matching  programs,  8948,  9964, 

11345,  11898,  16577,  30460,  32213 
Systems  of  records.  4442,  9963,  21311.  26105. 
32091,  39129,  44937,  48708 
Procurement: 
Commercial  activities,  performaitce;  program 
studies  (OMB  A-76  implementation), 
4060,  12054,  19022 
Prompt  payment.  Attachment  2  (OMB 
Circular  A-123  implementation).  31907 
Senior  Executive  Service: 
Performance  Review  Boards;  membership. 
23363 

Defense  Mapping  Agency 

NOTICES 

Privacy  Act;  systems  of  records.  44513 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
26485 

Defense  Nudear  Agency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership. 

37334 

Delaware  Riyo'  Basin  Commission 

RULES 

Basin  regulations: 
Comprehensive  plan  and  water  ood^ 

amendments.  1751 
Comprehensive  plan  and  water  supply 

charges.  45260 

PROPOSED  RULES 

Basin  regulations: 
Comprehensive  plan;  water  supply  charges, 
22501 

NOTICES 

Basin  regulations: 
Comprehensive  plan  and  water  code; 
amendments,  31389,  35889 
Hearings,  269,  4873,  8487,  12972,  17746,  22376, 
28257,  36615,  39638,  40753,  49217 

Drag  Enforcement  Administration 

RULES 

Importation  and  exportation  of  controlled 

substances;  nomenclature  changes,  48244 
Manufacturers,  distributors,  and  dispensers  of 
controlled  substances;  registration 
requirements,  etc.: 
Nomenclature  changes,  etc.,  4963 
Researchers;  registration  applications,  21813 
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Schedule*  of  controlled  substances: 
BeU-hydroxy-3-inethylfentanyl,  SOO,  3744 
Carfentanil,  436S4 
Cathine  ((+)-norpseudoephedrineX  etc., 

17459 
Exempt  chemical  preparations,  10834,  361 52 
Exempt  prescription  products  table,  10861 
3,4-Methylenedioxymethamphetamine 

(MDMA),  2225,  5156 
3,4-Methylencdioxy-N-ethylamphetamine, 

etc..  40061 
Nabilone;  CFR  correction,  31837 
N,N-Dimethylamphetamine,  29232 
Propylhexedrine  and  pyrovalerone,  10869 

PROPOSED  RULES 

Manufacturers,  distributors,  and  dispensers  of 
controlled  substances;  registratioa 
requirements,  etc.: 
Researchers;  registration  applications,  3757 
Schedules  of  controlled  substances: 
Carfentanil,  743 

Exempt  chemical  preparations,  3292 
Exempt  prescription  products  table,  3314 
4-Methylaminorex,  40391 
3,4-Methylenedioxy-N-ethylamphetamine, 

etc.,  40390 
N,N-Dimethylamphetamine,  21492 
NOTICES 

Schedules  of  controlled  substances;  production 
quotas: 
Schedules  I  and  II— 

1986  proposed  aggregate,  50591 
1988  aggregate,  41252,  47775 

1988  proposed  aggregate,  6883,  28458, 
28459 

1989  aggregate.  41253 

1989  proposed  aggregate,  28710 
A^licaiions.  hearings,  determinations,  etc: 
Abott  Laboratories.  25017 
Absecon  Pharmacy,  Inc.,  501  IS 
Acker,  Gordon  M.,  D.M.D.,  19059,  50309 
Acosta  Pharmacy,  3467 
Agustin,  Norberto  T..  M.D.,  11352 
A.J.  Meyer  Pharmacy,  13338 
AUen.  Melvin  Darryl,  D.D.S.,  28460 
Applied  Science  Laboratories,  11918,  21533, 

25017 
Arenol  Chemical  Corp.,  2301,  11919,  24811, 

27576 
Ashton  Discount  Pharmacy,  39359 
Aylor,  Harry,  D.D.S..  29289 
Bainbridge  Pharmacy,  6206 
Bandukwala,  Zarina  Z.,  M.D.,  18625 
Baum,  Eric  A.,  M.D.,  6206,  47272 
Beale,  James,  M.D.,  15149 
Beckman,  Nathan,  D.D.S.,  52837 
Belfer.  Norman,  D.D.S.,  28278 
Bello,  Nicholas  B.,  M.D.,  39359 
Ben-Eliezer,  Carmel,  M.D..  1080,  39540 
Bennett,  John  O.,  M.D.,  6206,  48989 
Bigott,  ClifTord  E.,  D.M.D.,  28711 
Bloomfield  Professional  Center  Pharmacy, 

4910 
Bobeck,  Charles  J.,  M.D.,  43945   , 
Boro  Pharmacy  et  al.,  15151 
Boyd  Drugs,  29289,  43945 
Bradway,  EJavid  W.,  M.D.,  43947 
Brender,  Elliott.  M.D..  9823 
Butler,  Melvin  C,  D.D.S.,  27576 
Calvillo,  Ruben,  M.D.,  52837 
Cambridge  Isotope  Laboratories,  17988. 

28281 
Carlson.  Raymond  A.,  M.D..  7425 
Carter,  Thomas  N.,  M.D.,  50115 
Cedars  of  Lebanon  Apothecary,  26896 


Chan,  Denis  C,  M.D.,  39360 

Chematox  Laboratory,  Inc.,  15607 

Chua,  Fairbank.  M.D..  28279 

Ciba-Geigy  Corp..  32285 

Clausing.  Vernon  D..  D.O.,  346S 

aemeits,  Harry  Michael,  M.D.,  13337 

aoae,  Richard  D.,  43947 

Conley,  Richard  A.,  M.D.,  9715 

Crummie,  Robert  O.,  M.D.,  29289 

Curry-Allen,  Donald.  D.O.,  43948 

Curtwright,  Lewis  K.,  D.O.,  26897 

Daniel,  George  C,  M.D.,  12087,  20381 

Darby,  Carl  E.,  M.D.,  51330 

Davis,  Irving,  MD,  1948 

Dispensary,  35125 

Du  Pont  Pharmaceuticals,  2301,  38366 

Eli  Lilly  A  Co.,  38366 

Eli  Lilly  Industries.  Inc.,  38366 

Elliott  Pharmacy,  33885 

First  Sute  Chemical  Co.,  Inc.,  10160,  10303, 

21534  \ 

Florida  Mycology  Research  Center,  S0I15\ 
French,  Paul  D.,  M.D.,  38989 
Futch,  Ronald  H..  M.D.,  38990 
Ganes  Chemicals,  Inc.,  4233,  17988 
Garfield  Prescription  Center,  7058 
Godorov,  Joaeph  J.,  D.O.,  41425 
Goggin,  Leon  D..  M.D.,  39360 
Gold,  Jacob.  M.D..  39360 
Great  Lakes  Wholesale  Drugs.  Inc.,  23462 
Green's  Prescription  Center,  IS1S3 
Hajje.  Roberto.  M.D..  6883 
Hanley,  Gerald  T..  M.D.,  5658 
Hilltop  Pharmacy.  35936 
HofTmann-La  Roche  Inc.,  11353,  45605 
Holme  Drug  Store,  11353,  13202,  47773 
Hueytown  Discount  Drugs,  45605 
Hutsko,  Joseph  P..  DO..  16476 
Hyland  Pharmacy.  18625.  50310 
Janssen  Inc..  1080,  22059 
JefTs  Prescription  Shop,  29290 
Jefferson  Pharmacy,  Inc.,  13200 
Johnson  Matthey,  Inc.,  2893 
Jopat  Drugs,  Inc.,  32798 
Kern,  Donald  F.,  D.D.S.,  21930 
King  Pharmacy,  43948 
Kirkland,  James  J.,  M.D.,  36910 
Kissena  Pharmacy,  Inc.,  52837 
Knoll  Pharmaceuticals,  11353.  23704 
Lacue.  John  J  .  D.M.D.,  6884 
Lane.  Richard  A.,  DO..  39814 
Ledford.  Orr  M..  M.D..  39361 
Lenczyk,  Theodore  N.,  D.D.S.,  491 1 
Liberty  Discount  Drugs,  52837 
Lightfoot.  Arthur  Stanley,  M.D..  43949 
Lopez.  Leonardo  V..  M.D..  11353,  52838 
Lyman,  Raymond.  D.M.D..  21931.  29290 
Lyness.  Samuel  S..  M.D.,  29290 
Mallinckrodt.  Inc..  5478.  5479,  10573,  23704, 

23705 
Mann,  Russell  R.,  D.D.S.,  35126 
Marion  Laboratories,  Inc.,  4234,  21534 
Marquez,  EmUio  H.,  M.D.,  43949 
Martin,  Jeffrey,  M.D.,  23464 
McCarthy,  Thomas  H..  DO.,  18625 
Mclver.  Edward  L.,  M.D..  16477 
McNeilab.  Inc..  11353.  21534 
McPhail,  William  L..  M.D.,  47275 
M.D.  Pharmaceutical,  Inc.,  1080 
Medical  Center  Pharmacy,  13202 
Merkow,  Leonard,  M.D.,  32285 
Mike's  Pharmacy,  45993 
MUler.  Leo  R.,  M.D..  21931 
Miller.  Myrtle  L..  DO..  39361 
Modem  Drug  Co..  7988 
Moses,  Edwin  Dale.  M.D.,  33559 


Murray  Pharmacy,  20382 

Nagalla,  Ratnam  B.,  M.D..  11354 

Nichols,  Wayne,  D.V.M.,  52838 

Noell,  John  S.,  M.D.,  18914 

Norac  Co..  Inc..  2301.  50597 

North  American  Medical.  Inc.,  39543 

Oni,  Ade  O..  MD.  36130 

Pablo,  Gil  E.,  M.D.,  22742 

Paramount  II  Pharmacy  et  al.,  30876,  32821 

Pate,  James  E.,  D.D.S..  11354.  40140 

Pearson.  Nathan  Ethndge.  Jr.,  M.D.,  39814 

Penick  Corp..  764.  10160.  12831.  22060. 

23705.  39814 
Peters.  Paul  E..  II.  D.D.S..  7057 
Philadelphia  Seed  Co..  2301.  29531 
Pittman.  Jerome.  M.D.,  9823 
Plaza  Pharmacy.  36910 
Prairie  Clinical  Pharmacy.  Inc.,  39361 
Presser.  Harvey,  M.D..  2098 
Radian  Corp..  17988.  28281 
Ralph  J.  Bertolino  Pharmacy,  9823 
Rivers,  James  B.,  D.M.D..  20382 
RoberU  Cape  Coral  Pharmacy.  11354 
Robinson.  Richard  F..  M.D.,  39815 
Robinson.  Richard  T..  M.D.,  15153 
Rotermund.  Kurt  H..  D.O.,  2795 
Roya,  Ray,  M.D.,  30877 
Rueckl.  Frank  V..  M.D..  39362 
Safe  Pet  Inc..  36379 
Sam's  Bennett  Road  Drugs,  Inc.,  et  al., 

50115 
Schooler.  Joe  F..  M.D..  15300 
Schwarz,  Henry  J.,  Jr..  M.D..  32798 
Shah,  Arunkumar  J.,  M.D.,  52838 
Shftz.  Richard  N.,  M.D.,  18915 
Sigma  Chemical  Co.,  15473,  28282 
Smith,  Cecil,  M.D.,  33560 
Smithkline  &  French  Laboratories,  17988, 

26898 
.Smithkline  Chemicals.  17989,  26899 
Sonntag.  Robert  W..  M.D..  45606 
Stepan  Chemical  Co..  5478,  5479,  22060 
Sterling  Drug,  Inc.,  5479 
Suchar,  Carl,  DO.,  20384 
Summer  Grove  Pharmacy,  43950 
Sundry,  Vincent  A.,  D.O.,  17257 
Simshine  Pharmacy,  36379 
Super  E>iscottnt  Drugs  et  al.,  32285 
Syncates  Associates,  Inc.,  12087,  21534 
Syncon  Pharmaceuticals,  Inc.,  6206,  15155 
Thrifty  Discount  Center  A  Pharmacy  Inc., 

39363 
Trawick,  David  E.,  D.D.S.,  5326 
Upjohn  Co.,  22060,  50597 
Vila-Balzac,  Gilberto.  M.D..  22743 
Vincent,  John  D.,  D.D.S.,  28461 
Vizcarra,  Michael  C,  M.D.,  43950 
Wailes,  Benjamin,  M.D..  51331 
Wallace.  Scott  Pyper,  M.D..  18625 
Watts.  Bobby.  M.D.,  11919 
Welch.  John  R..  M.D..  10955 
Western  Fher  Laboratories.  Inc.,  17989 
White's  Best  Buy  Drugs,  7251 
Wildlife  Uboratories.  Inc.,  51600 
Williams,  NeveUle  H.  "Trey ",  D.D.S.,  23465 
Williamson.  William  T..  M.D.,  45607 
Willis.  Robert  E.,  M.D..  18359 
Woodbridge  Pharmacy.  Inc.,  18360 
Woriey,  Wyeth  Hardy,  D.D.S..  26899 

Drug  Free  America,  White  House 
Conference 

See  White  House  Conference  for  a  Drug  Free 
Aoierica 


Economic  Analysis  Bureau 

RULES 

Direct  investment  surveys: 
Foreign  direct  investments  in  United 
Sutes— 
BE-12  reporting  requirements,  1015 
Raising  exemption  levels  for  BE-605  and 
606B  surveys,  15197 
International  trade  surveys: 
U.S.  trade  in  services  with  foreign  persons — 
Foreign  ocean  carriers'  expenses  in  U.S.; 
exemption  requirements  for  BE-29 
survey,  41562 
Selected  services  transactions,  39453 

PROPOSED  RULES 

Direct  investment  surveys: 
Foreign  direct  investments  in  United 
Sutes— 
Raising  exemption  levels  for  BE- IS.  36468 
Raising  exemption  levels  for  BE-605  and 
606B  surveys,  4420 
International  trade  surveys: 
U.S.  trade  in  services  with  foreign  persons — 
Foreign  ocean  carriers'  expenses  in  U.S.; 
exemption  requirements  for  BE-29 
survey,  26603 
Selected  service  transactions.  23124 

Economic  Analysis  Staff 

RULES 

Freedom  of  Information  Act;  implementation. 
1SS47 

Economic  Development  Administration 

RULES 

Financial  assistance  general  requirements: 
Flood  hazards  and  environmental 

requirements,  13252 
Project  modification,  51236 
Unfair  competition  prohibitions,  50207 
Property  management  standards;  mortgages, 

51237 
Public  works  and  development  facilities 
program: 
Area  designations — 

Public  works  impact  program  areas,  50206 
Special  impact  areas,  50206 
Special  economic  development  adjustment 
assistance  grants: 
Revolving  loan  funds.  12510 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Economic  development  assistance  programs. 


State  and  urban  planning  assistance  program, 
22454 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
31385 

Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 

Anchor  Gasoline  Corp.,  36879 
Anchor  Gasoline  Corp.  et  al.,  22694 
DeMenno-Kerdoon,  44648 
Dorchester  Master  Limited  Partnership  et 

al.,  12715.  23439 
Enron  Corp.,  22701,  28260 
Kaiser  International  Corp.,  35107,  43257 
Meadows  Realty  Co.  et  al.,  15441,  22705 


Phillips  Petroleum  Co.,  635,  10928,  15773 
Salomon  Inc.,  3237,  9680 
Stanco  Petroleum  Inc.,  11548,  20676 
Tesoro  Petroleum  Corp.,  48710 
Texaco  Inc.,  15106,  16896,  16931,  32929 
Vessels  Gas  Processing  Co.  et  al.,  4446 
Electricity  export  and  import  authorizations, 
permits,  etc.: 
Bradfield  Electric,  Inc.,  et  al..  26107 
Rio  Grande  Electric  Cooperative.  Inc.. 

40756 
Vermont  Electric  Transmission  Co..  28905 
Westmin  Resources,  Inc.,  39761 
Energy  Supply  and  Environmental 

Coordination  Act;  prohibition  orders, 
rescissions,  etc.: 
Iowa  Electric  Light  &  Power  Co.,  11699. 

44650 
Wisconsin  Public  Service  Corp.,  12057 
Environmental  statements;  availability,  etc.: 
Vermont  Electric  Transmission  Co.; 

modification  and  extension  of  electric 
transmission  facilities  crossing  U.S.- 
Canadian international  border.  37837 
Washington  Water  Power  Co.;  electric 
transmission  facilities  at  U.S.-Canada 
international  border.  12055 
Natural  gas  exportation  and  importation: 
Access  Energy  Corp..  31741.  39759.  49218 
Alenco  Resources.  Inc..  8800,  34810 
AMAGAS  Resources,  Inc..  15591.  26107 
Amalgamated  Pipeline  Co.,  15274,  16341. 

24123 
American  Central  Gas  Marketing  Co.,  39759 
Amoco  Energy  Trading  Corp.,  7005,  15729 
Amtran  Gas  Transmission,  Inc.,  4447,  10557 
ANR  Pipeline  Co.,  2624 
Atlantic  Richfield  Co.,  49772 
B.C.  Gas  Inc.,  50449 
Bishop  Pipeline  Corp..  Inc..  6191 
Bonus  Gas  Processors,  Inc.,  10141.  20362 
Brymore  Gas  Marketing,  Inc..  36882.  47245 
Canadianoxy  Marketing  Inc.,  48715 
CanStates  Petroleum  Marketing.  1397 
Colony  Natural  Gas  Corp.,  1823,  10272 
Consolidated  Fuel  Corp..  32645.  46111 
Consumers  Power  Co.,  34810.  49913 
Consumers'  Gas  Co.  Ltd..  29256.  45534 
Continental  Natural  Gas.  Inc.,  2071 
CU  Energy  Marketing  Inc.,  19986,  29376 
Czar  Gas  Corp.  Inc.,  21891,  27897 
DEKALB  Petroleum  Corp.,  13438,  24123 
Development  Associates.  Inc.,  1507,  10141 
Distrigas  Corp.,  3912,  7965.  15869,  23306, 

29940,  37028 
Dome  Petroleum  Corp..  36104,  46933 
Dynasty  Gas  Marketing,  Inc.,  1508,  10142 
Encor  Energy  (America)  Inc.,  26848.  33839 
EnTrade  Corp..  7560 
Gas  Masters,  Inc..  44221 
G.A.S.  Orange  Development,  Inc.,  6863. 

43006 
Great  Lakes  Gas  Transmission  Co..  12976. 

24775.  30859,  38322,  44941 
Great  Lakes  Gas  Transmission  Co.  et  al., 

639,  784,  16451 
Hadson  Gas  Systems.  Inc..  45147 
Hydro  Engineering,  Inc.,  25203 
IGI  Resources  Inc.,  12722,  27230 
Intalco  Aluminum  Corp.,  49773 
JDS  Energy  Corp.,  3911 
Kerr-McGee  Chemical  Corp.,  48716 
LOUTEX  Energy  Inc..  5444 
Metro  Gaz  Marketing,  Inc..  45958 
Michigan  Consolidated  Gas  Co..  45959- 
MidCon  Sales.  Inc.,  8801,  19326,  22706 


Midland  Cogeneration  Venture  Limited 

Partnership,  34811 
Mobil  Gas  Co.  Inc.,  945,  15729,  26302 
Natgas  U.S.  Inc.,  40254 
National  Energy  Systems,  Inc.,  12454,  27065 
National  Steel  Corp.,  4061,  27065 
Natural  Gas  Marketing  Services  Cooperative 

Association  Inc.,  12806,  28260 
North  Canadian  Resources,  Inc.,  2269,  10929 
Northeast  Gas,  Inc.,  13150,  30710 
Northern  MinnesoU  UtiUties,  6685,  25205 
Northern  Natural  Gas  Co.,  27897,  37028     ^ 
Northridge  Petroleum  Marketing  U.S.,  Uc., 

69  f 

Northwest  Alaskan  Pipeline  Co.,  39336  \ 
Northwest  Pipeline  Corp.,  2270 
Ocean  Sute  Power,  23148,  36483 
Open  Flow  Gas  Supply  Corp.,  24493,  31389 
Pacific  IntersUtc  Transmission  Co.,  15442 
Pentex  Petroleum,  Inc.,  12178,  29079 
Pepperell  Power  Associates,  9476,  44221 
Petro-Canada  Hydrocarbons,  Inc.,  27065, 

36106 
PhUlips  66  Natural  Gas  Co.  et  al.,  18119, 

29377 
Poco  Petroleum,  Inc.  3240,  37029 
Portland  General  Electric  Co.,  22706,  29257 
Premier  Enterprises,  Inc.,  20677,  29257 
Reliance  Gas  Marketing  Co.,  15442,  24494 
Renaissance  Energy  (U.S.)  Inc.,  36105,  45811 
Salmon  Resources  Ltd.,  2775 
Seagull  Marketing  Service.  Inc.,  47569, 

49375 
Shell  Gas  Trading  Co..  1509,  8685 
Southeastern  Michigan  Gas  Co..  39760 
St.  Lawrence  Gas  Co..  Inc..  1508 
Standard  Gas  Marketing  Co.,  2532,  12058, 

25536 
Tarpon  Gas  Marketing  Ltd.,  22707,  32428 
Tennessee  Gas.  Inc.,  30710 
Tennessee  Gas  Pipeline  Co.,  27749,  27898 
Transco  Energy  Marketing  Co.,  36106, 

45960 
TXG  Gas  Marketing  Co.,  3911,  11331 
Unicorp  Energy,  Inc.,  3240,  4448 
Union  Gas  Ltd.,  22707,  49913 
Vector  Energy  (U.S.A.)  Inc.,  47857 
Westcoast  Resources.  Inc..  438.  3914 
Western  Gas  Marketing  U.S.A.  Ltd.. 

30711,31958 
Windward  Energy  A  Marketing  Co.. 
Woodward  Marketing,  Inc.,  11331,  22709 
Yukon  Pacific  Corp.,  3617,  49774 
Powerplant  and  industrial  fuel  use;  new 
electric  powerplant  coal  capability; 
compliance  certifications: 
American  Cogen  Technology,  Inc..  et  al.. 

27384 
Applied  Energy  Inc..  39761 
CNG  Energy  Co..  19024 
Cogen  Energy  Technology.  Inc..  et  al..  1936 
Decker  Energy  International.  10929 
Delmarva  Power  &  Light  Co..  12059 
Energy  Management  Inc.,  24994 
First  Energy  Associates  et  al.,  3069 
Gas  Alternative  Systems,  Inc.,  22709 
Gteenleaf  Unit  Two  Associates,  Inc.,  43759 
Indeck  Energy  Services  of  Oswego,  Inc.,  et 

al.,  35544 
Intercontinental  Energy  Associates,  13439 
Kamine  Milford  Limited  Partnership  et  al., 

6030 
Mid-Set  Cogeneration  Co.,  31740 
Ocean  Sute  Power,  27385 
Panda  Energy  Corp.,  20886 


20362. 
2272 
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Economic 

Teiwska  III,  Inc..  32646 

Thermo  Michigan,  Inc.,  7966 

Watsonville  Cogeneration  Partnership,  47859 
Powerplant  and  industrial  fuel  use;  prohibition 
orders,  exemption  requests,  etc.: 

Ft.  Pierce  Utihty  Authority,  2776,  20363 
Public  Utility  Regulatory  Policies  Act: 

Electric  and  gas  utilities  covered  in  1989; 
list,  52956 

Rulemaking  standards,  etc.;  annual  reports 
from  States  and  nonregulated  utilities 
(Form  ERA-166),  49219 
Presidential  permit  applications: 

Comision  Federal  de  Electricidad,  35891 
Remedial  orders: 

Carbonit  Houston,  Inc.,  et  al.,  786 

DeMenno-Kerdoon  (Inc.)  et  al.,  4448 

Howell  Corp.  et  al.,  38052 

Intercontinental  Oil  Co.,  Inc.,  8247 

King  Petroleum,  Inc.,  et  al.,  4701 

Oasis  Petroleum  Corp.,  6865,  40485 

Richome  Oil  A  Gas  Co.  et  al.,  45812 

Salomon  Inc.  et  al.,  45812 

Tesoro  Petroleum  Corp.,  10557,  37335 
Violations,  interest  rates;  policy,  1672 

Economic  Research  Senrice 

RULES 

Organization  and  functions  and  information 
availability  to  the  public,  32369 

NOTICES 

Meetings: 
National  Agricultural  Cost  of  Production 
Standards  Review  Board,  5027,  24111 

Economics  Management  Staff 

RULES 

Freedom  of  Information  Act;  implementation, 

4108 
Organization,  functions,  and  authority 

delegations,  4108 

Education  Department 

See  also  National  Council  on  the  Handicapped 

RULES 

Acquisition  regulations,  19118 

Adverse  information,  release  to  news  media; 

CFR  Part  removed,  4619 
Bilingual  education  and  minority  language 
affairs: 
Basic  programs,  etc.,  39218 
Fellowship  program,  21400 

Correction,  24937 
Refugee  children  transition  program,  52618 
Debarment  and  suspension  (nonprocurement), 

19161,  34474 
Educational  research  and  improvement: 
College  library  technology  and  cooperation 

grants  program,  27114 
Educational  research  grant  program,  27108 
Library  career  training  program,  19138 
Library  research  and  demonstration 

program,  3020 
Regional  educational  laboratories  and 
research  and  development  centers 
program,  30790 
Strengthening  research  library  resources 

program,  171-50 
Territorial  teacher  training  assistance 
program,  47953 
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Elementary  and  secondary  education: 
Areas  affected  by  Federal  activities,  etc. — 
Assistance  for  local  educational  agencies 

impact  aid  programs,  5552,  26772 
Assistance  for  school  expenditures  and 
construction  in  cases  of  disasters,  and 
assistance  for  local  educational 
agencies  impact  aid  programs,  39018 
Family  educational  rights  and  privacy,  1 1942 
Correction,  19368 
Federal  claims  collection,  33424 
Salary  oflset,  31820 
Grant  administration: 
Institutions  of  higher  education,  hospitals, 
and  nonprofit  organizations,  8106 
Grants  and  cooperative  agreements  to  State 
and  local  governments;  uniform 
administrative  requirements  (OMB  A- 102 
implementation),  8034 
Official  seal,  4619 
Postsecondary  education: 
Accrediting  agencies,  recognition; 

Secretary's  procedures  and  criteria, 
25088 
College  work-study  and  job  location  and 

development  programs,  30182 
Drug  prevention  programs  in  higher 

education,  24884 
Foreign  language  and  area  studies 

fellowships  program,  10820 
National  resource  centers  program  for 
foreign  language  and  area  studies  or 
foreign  language  and  international 
studies,  18228 
Perkins  loan  program,  etc. — 

Family  contribution  schedule,  52578 
Student  assistance  general  provisions,  33430 
Institutional  eligibility  under  Higher 
Education  Act,  11208,  25489 
Program  Fraud  Civil  Remedies  Act; 

implementation,  15673 
Reporting  and  recordkeeping  requirements, 
49141 
Correction,  49966 
Special  education  and  rehabilitative  servioet: 
Handicapped  education  program — 
Architectural  barriers  removal,  6944 
Captioned  films  loan  service  for  deaf 
program  and  educational  media  loan 
service,  41084 
Technology,  educational  media,  and 

materials,  6952 
Training  personnel,  45730 
Handicapp«l  special  studies  program,  28350 

Correction,  29988 
National  Institutes  on  Disability  and 
Rehabilitation  Research — 
Field-initiated  research  projects,  24244 
Rehabilitation  researchers  training 
projects,  23350 
Older  blind  individuals;  independent  living 

services,  26976,  35071 
Regional  resource  and  Federal  centers,  3524 
Rehabilitation  services  for  individuals  with 
handicaps;  miscellaneous  amendments, 
17140 
State  vocational  rehabilitation  services 

program,  16978 
Teachers  of  handicapped  children  in  areas 
with  shortage,  training  program;  CFR 
Part  removed,  4619 
Vocational  and  adult  education: 
State  vocational  education  program,  35258 

PROPOSED  RULES 

Bilingual  education  and  minority  language  . 
affairs: 
Refugee  children  transition  program,  5956 


Civil  rights: 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  or 
activities,  10808 
Direct  grant  programs,  etc.,  31580  > 

Educational  research  and  improvement: 
College  library  technology  and  cooperation 

grants  program,  9246 
Educational  research  grant  program,  9088 
National  diffusion  network,  39406 
Regional  educational  laboratories  and 
research  and  development  centers 
program,  9408 
Schools  and  teaching  improvement  and 
reform  fund,  44578 
Elementary  and  secondary  education: 
Areas  affected  by  Federal  activities,  etc. — 
Assistance  for  local  educational  agencies 
impact  aid  programs,  5565 
Christa  McAulifTe  fellowship  program,  46072 

Correction,  47977 
Even  Start  program,  43178 
Financial  assistance  to  meet  special 
educational  needs  under  Chapter  I 
programs,  16292 
Indian  education  formula  grant  program; 
local  educational  agency's  authority  to 
count  children  to  generate  funds,  46412 
Indian  education  general  provisions  and 
discretionary  grant  programs,  46404 
Indian  fellowship  program,  39876 
Local  educational  agencies;  Chapter  1 

program,  41466 
Mathematics-science  education  program, 

49280 
Migrant  education  even  start  program,  51530 
Neglected  or  delinquent  children  program, 

48856 
Special  education;  financial  assistance,  26214 
Federal  claims  collection: 
Administrative  offset,  5136 
Salary  offset,  15336 
General  Education  Provisions  Act; 

enforcement,  48866 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 110 
implementation),  44716 
Human  subjects,  protection;  model  policy, 
45661 
Correction,  46745 
Magnet  schools  assistance  program,  45874 
Postsecondary  education: 
Direct  individual  foreign  language  and  area 

studies  fellowships  program,  46416 
Drug  prevention  programs  in  higher 

education,  7312 
Guam  et  al.;  higher  education  institutions, 

special  treatment,  7953 
Language  resource  centers  program,  2918 
Paul  Douglas  teacher  scholarship  program, 

8397 
Robert  C.  Byrd  honors  scholarship  program, 

38660 
Special  programs  staff  and  leadership 

personnel;  training  program,  23724 
Student  assistance  general  provisions — 
Guaranteed  student  loan  and  PLUS 

programs,  39317 
Need  analysis  methodologies,  6108 
Supplemental  loans  for  students  program, 
36216 
Summer  intensive  language  institutes 
program,  22072 
Regulatory  agenda.  13728,  41838 


Relocation  aanstance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 

procedures,  27598,  28239 
Special  education  and  rehabilitative  services: 
Captioned  films  loan  service  for  deaf 

program,  8608 
Deaf-blind  children  and  youth  program 

services,  47406 
Educational  media  loan  service  for 

handicapped  program,  8608 
Handicapped  children  education  program; 

assistance  to  Stotet,  8390 
Handicapped  education  program — 

Training  persoimel,  26190 
Handicapped  infants  and'toddlers;  early 

interventian  progiam,  1461 
Handicapped  program;  vocatioiul 

cehabilitatian  services,  State  supported 

employment  services,  and  technical 

astittance,  15776 
Handicapped  special  «tudies  program,  4185 
National  Institute  on  Disability  and 

Rehabilitation  Research.  3832 
Field-initiated  research  projects,  6958 
Older  blind  individuals;  independent  living 

services,  2702 
State  independent  living  rehabilitation 

services  program,  24175 
State  vocational  rehabilitation  wrvioes 

program,  24175 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  269,  1056,  2070,  3769,  4201, 
S8I7,  9799,  11329,  11695,  13313,  16316, 
17241,  1932S,  20159.  20884.  21723,  22208, 
22450,  24358,  25105,  26106.  27064,  30462. 
31736,  32092,  33170,  34579,  34808,  36366, 
37835,  39638,  40754,  41398,  43928,  45377, 
47853,  48035,  49732-49741,  51874,  51879, 
52471 
Carl  D.  Perkins  Vocational  Education  Act 

reauthorization.  19813 
Data  acquisition  activities  invtdving 

educational  agencies  and  institutions,  4202 
Education  Appeal  Board  hearings: 

Applications  for  review,  12804,  32643,  44975 
Claim  compromises — 
California  Education  Department,  16184 
University  of  Wisconsin-Milwaukee,  29933 
Western  Kentucky  University,  14834 
Jurisdiction  designations — 

Glenpool  Public  Schools.  OK,  12054 
Electronic  bulletin  board;  availability,  5134 
Grantback  arrangements;  award  of  fimds: 
California,  15727,  29375,  41623 
Florida,  11697 
Hawaii,  8245,  27748 
Iowa,  15590 
Maryland,  11696 
New  Jersey,  32092,  38763 
New  York,  32094 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Adult  education  for  homeless  program.  4102, 
16447 
Funding  priorities,  17681 
Bilingual  education — 
Academic  excellence  program,  36482 


Educational  permmel  training  program, 

2623,  31737 
Family  English  literacy  program,  2624. 

53051 
Field  rewlers.  5294 
Short-term  training  program.  31737 
Special  populations  program,  31738 
State  educational  agency  program,  50443 
Trainiag  development  aiid  improvement 

program,  31736 
Transitional  bilingual  education,  31737, 
38320,  4082. 43516 
Bilingual  education  and  minority  languages 
affair* — 
Direct  grant  programs;  field  readers,  26300 
Bilingual  vocational  training  program,  6684 
Business  and  international  education 

program;  field  readers,  46076 
CoU^  fodlities  loan  program,  7226 
College  library  technology  and  cooperation 

grants  program,  9250,  43758 
College  work-study  program — 
Fiaol  (derations  report,  etc 
Need  analysis  systems,  22102,  39054 
Test  case  resolution  and  certification 
systems  list  publication,  1 1699 
Cooperative  demonstration  program,  8244, 

28170,  40755 
Cooperative  demonstration  program 

(dropout  prevention),  49644 
Cooperative  education  support,  supplemental 

fimds  program,  22208 
Deaf-blind  children  and  youth  program- 
Funding  priorities,  8590 
State  and  multi-State  projects,  21724 
Disabled  individuals,  severely;  special 
projects  and  demonstrations  for 
providing  vocational  rehabilitation 
services,  1592,  6190 
Disadvantaged  students,  education;  research 
and  development  center  platming  paper, 
8245 
Discretionary  program — 
Mathematics,  science,  computer  learning, 
and  critical  foreign  languages 
program,  65,  10556 
National  school  volunteer  programs,  12448 
Dislocated  workers  retraining  program 

demonstration  centers,  23147 
Drug  prevention  programs  in  iiigher 

education,  7316,  49526,  49527 
Drug-free  schools  and  communities  program, 

50443,50444 
Drug-free  schools  and  communities  program, 

etc.,  66.  1057 
Education  research  and  improvement; 
biennial  research  priorities,  23192 
Educational  media  research,  production, 
distribution,  and  training  program 
Funding  priorities,  8590 
Educational  opportimity  centers  program, 

etc.;  field  readers,  51887 
Educational  research  grant  program 

Funding  priorities,  2530 
Educational  research  program;  field-initiated 

studies,  9092,46110 
Emergency  immigrant  education  program, 

5818 
Endowment  challenge  grant  program,  7389, 

7557 
Experimental  and  innovative  training 
program,  6949 
Funding  priorities,  6948,  17865 
Fulbright-Hays  doctoral  dissertation  research 
abroad,  faculty  research  abroad,  and 
group  projects  abroad  programs;  field 
readers,  46077 
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Fulbright-Hays  bcnhy  rcMardi  rixond 

fdlowsUp  program,  etc.,  27552 
Graduate  ■■iilaiii  r  in  areas  of  national  need 
program,  25470,  28258 
Technical  aariitmoe  workshop,  26632 
Grants  to  imtitutions  to  encourage  minofity 
participation  in  graduate  edutarton 
program,  25653,  26713,  46576,  48953 
Technical  aamtance  workshop,  26632 
Guaranteed  student  loan  program — 
Need  analysb  systems,  22102 
Test  case  resolution  and  certification 
systems  list  publication,  11699 
Handicapped  chUdien,  aeverdy,  program 

Funding  priorities,  8590 
Handicapped  children's  early  educatioa 
program,  45684 
Funding  prioritiet.  8590 
-Handicapped  education  program — 
Technology,  edncatioaal  media,  and 

materials  program;  funding -priorities, 
6955 
Training  personnel,  16759,  20885,  45739 
Handicapped  education  reaearcfa  program, 
32095,  35106,  35151 
Funding  priorities,  6490,  38254 
Handicapped  migratory  agricultural  and 
seaional  fiumwotker  vocational 
rdubilitation  service  projects  program, 
5819 
Handicapped  peraoos;  poataeooodary 
■  education  program.  45684 
Centers  for  deaf  individuate  awards.  24993 
Handicapped  special  studies  program,  7295 

Funding  priorities,  7294,  9848,  27121    - 
Homeless  children  and  youth  educatioa 

*  program,  270 
Income  contingent  loan  piogram — 

Need  analysis  systems,  22102 
Independent  living  centers  program,  633 
Independent  living  services  for  older  blind 

individuals  program,  3770 
Indiau  education  program — 
Children;  planning,  pilot,  and 

demonstration  projects,  36094 
ControUed  schools,  36876 
Educational  personnel  deveiopatent,  38320 
Educational  services  projects,  36877 
Formula  grants,  11330 
Indian  fellowship  program,  52472 
Institutional  quality  control  pilot  project, 

52387 
International  educatioa  program- 
Undergraduate  intematioaal  studies  and 
foreign  language  programs,  etc., 
31738 
International  research  and  studies  program; 

field  readers,  46076 
Jacob  K.  Javite  fellows  program,  2532.  47854 
Law  school  clinical  experience  program, 

1660 
Law  school  clinical  experience  program, 

etc.;  field  readers,  51888 
Law-related  education  program,  17885, 
33976 
Funding  priorities,  17885.  28258 
Leadership  in  educational  administration 

development  program,  3068 
Library  career  training  program,  etc.,  27810 
Minority  science  improvement  program; 
field  readers,  51889 
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NatioiMl  adult  educatkm  dMcretionary 
program.  10004.30964 
Funduic  prioritiet.  10004 
National  difAitioa  network  program — 
Developer  demomtntor  awardi,  2331 
Diwrmination  proceia  awards,  2332. 

10418,  20886 
Sute  facilitator  awards,  49088 
National  Institute  on  Disability  and 
Rehabilitation  Research — 
Caaeer  development/research  training. 

3833 
Consolidated  application  package  for 

certain  programs;  1989  FY,  34880 
Hearing  loss  assessments  for  native 

Hawaiian  children,  34346 
Field-initiated  research  projects,  6961 
Funding  priorities,  2690,  32188,  46062 
Rehabilitation  Engineering  Centers 

program,  4060 
Rehabilitation  research  and  training 

centers,  67,  31634,  31639 
Research  and  demonstration,  and 
knowledge  dissemination  and 
utilization  programs;  funding 
priorities,  4820 
Research  and  demonstration  project,  11330 
Research  fellowships  program,  4061 
National  resource  centers  and  foreign 
language  and  area  studies  fellowships 
programs;  field  readers,  46076 
Patricia  Roberts  Harris  fellowships  program. 
10140 
Graduate  and  professional  study 
fellowships  and  public  service 
education  feUowships,  34379 
Pell  grant  program — 
Zero  Student  Aid  Index  Charts; 
avaihMlity,  46917 
Pell  grant  program,  etc. — 

Need  analysis  systems,  19876,  26301 
Perkins  loan  program- 
Fiscal  operations  report,  etc.,  30966 
Institutional  eligibility  for  programs 

request,  44939 
Need  analysis  systems,  22102,  39034 
Test  case  resolution  and  certification 
systems  list  publication,  11699 
Postsecondary  education  improvement 
fund — 
Comprehensive  program.  30462,  33839, 

44314 
Lectures  program,  6190 
Targeted  competition,  43933 
ProjecU  with  industry,  1392,  6190 
Refugee  children  transition  program,  3819 
Rehabilitation  continuing  education  program, 

3770,43811 
Rehabilitation  long-term  training  program, 
3828.  4201.  7630 
Funding  prioritites,  3838,  13343 
Rehabilitation  service  projects 

Funding  priorities,  104,  10800 
Research  and  development  centers  program, 

9417,  16378,  17747.  22042,  34346 
Robert  C.  Byrd  honors  scholarship  program, 

4333 
School,  college,  and  university  partnerships 
program,  23290 
Community  college  pilot  projects,  23296 
Technical  assistance  workshop,  26632 
School  construction  in  areas  sfTected  by 

Federal  activities  program,  7226 
School  dropout  demonstration  assistance 

program,  8400,  16666 
Special  alternative  instructional  programs, 
2624, 31738  , 


Special  programs  staff  and  leadership 

personnd  training  program,  21887 
Star  schoob  program,  11176,  16447 
State  educational  agency  deaegregation 

program.  33347 
State  student  iacentive  grant  program.  733 
State  vocational  rehabilitation  unit  in-service 

training  program.  6861 
Strengthening  institutions  and  endowment 

challenge  programs,  30989 
Strengthening  institutions  program,  3067, 

7389 
Field  readers,  31889 
Student  conununity  service  competition 

innovative  projects,  37333 
Student  support  services  program,  9472, 

10188 
Supplemental  educational  opportunity  grant 

program — 
Fiacal  operations  report,  etc. 
Need  analysis  systems.  22102,  39034 
Test  case  resolution  and  certification 
systems  list  publication.  1 1699 
Technology,  educational  media,  and 

materials  program.  4701 
Undergraduate  international  studies  and 

foreign  language  program;  field  readers, 

46077 
Upward  Bound  program.  3832.  41623 
Veterans  education  outreach  program,  6190, 

31890 
Vocational  education  cooperative 

demonstration  program  (dropout 

prevention),  49647 
Vocational  education  for  Indian  and 

Hawaiian  Natives  program,  6683 
Vocational  rehabilitation  service  projects  for 

American  Indians  with  handicaps 

program.  10418 
Women's  Educational  Equity  Act  program, 

1306.  33262 
Workplace  literacy  partnerships  program, 

9234,  16447 
Library  Services  and  Construction  Act: 
Federal  shares  for  States  and  territories, 

44220 
Meetings: 
Accreditation  and  Institutional  Eligibility 

National  Advisory  Committee,  6862, 

47834 
Adult  Education  National  Advisory  Council, 

333,  16317 
Bilingual  Education  National  Advisory  and 

Coordinating  Council,  3068,  9331,  10140 
Education  Intergovernmental  Advisory 

Council,  6863.  12382,  33171.  33031 
Education  Statistics  Advisory  Council,  2266, 

12178,  30463,  43936 
Education  Sutistics  National  Center,  2931 1 
Educational  Research  and  Improvement 

National  Advisory  Council.  2866,  34143, 

46110 
Fund  for  Improvetnent  and  Refonp  of 

Schools  and  Teaching  Board,  32472 
Indian  Education  National  Advisory 

Council,  67,  634.  3236,  4202.  5293.  9967, 

17097,  2333a  31739.  33106,  36877, 

43737,  53031 
International  Education  Programs  National 

Advisory  Board,  12449,  13217,  37836 
National  Assessment  Governing  Board, 

44219,  45854,  48036,  30990.  32213 
Postsecondary  Education  Improvement 

Fund  National  Board,  3444,  12382, 

39129 
Student  Financial  Assistance  Advisory 

Committee,  634,  9472,  26486,  46919 


Vocational  Education  National  Council, 

3619,  8683,  16896,  34144,  39333,  52472 
Women's  Educational  Programs  National 
Advisory  Council,  3771 
Nondiacrimination  in  federally  assisted 
programs;  enforcement  coordiiution 
agreements: 
General  Services  Administration,  45145 
Postsecondary  education: 
Federal  Student  Assistance  Report; 

development,  2373 
Guaranteed  student  loan,  SLS,  PLUS,  or 
consolidated  loan  programs;  special 
allowanoe,  6503,  16849,  29077 
National  defense  and  direct  student  loan 
programs;  directory  of  designated  low- 
income  schools  for  teacher  cancellation 
benefits;  availability.  28239 
National  defense  and  Perkins  (national 

direct)  student  loan  programs;  directory 
of  designated  low-income  schools  for 
teacher  cancellation  benefits; 
availabiUty,  46920,  51950 
National  need  program;  field  readers  for 

graduate  assistance,  14834 
PLUS  and  supplemental  loans  for  student 

programs;  interest  rates,  26633 
Staflbrd  loan,  SLS,  PLUS,  or  consolidation 
loan  programs;  special  allowance,  44220 
Privacy  Act: 

Systems  of  records,  47853 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
36366 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities;  arbitration  panel 
decision  under  Randolph-Sheppard  Act, 
5820,24411,24415,24419 
Stafford  loan  defaults;  reduction  initiatives, 
44514 

Employees'  Compeniatioa  Appeab 
Bowd 

RULES 

Procedure  rules: 
Notices  of  appeal,  etc.;  time  filing 
requirements,  49491 

Employment  and  Training 
Administratioa 

RULES 

Employment  Service  System;  special 
responsibilities: 
Labor  surplus  areas;  classification  eligibility, 
exceptional  circnmstances  criteria,  23346 
Federal-State  unemployment  compensation 
program: 
Tax  credits  reduction,  37424 
Job  Training  Partnership  Act: 

Amendments  of  1986;  implementation  and 

technical;  correction.  4262 
Economic  Dislocation  and  Worker 

Adjustment  Assistance  Act;  employment 
and  training  services  to  dislocated 
workers,  41572 
Trade  adjustment  assistance  for  workers,  32344 
Unemployment  compensation  for  ex- 
servicemembers,  40550 
Correction.  43799 
Unemployment  compensation  program: 
Extended  benefit  program.  27926 
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Worker  Adjustment  and  Retraining 

Notification  Act;  implementation  (plant 
closings),  48884 

PROPOSED  RULES 

Alien  temporary  employment  labor 
certification  process: 
Aliens  in  agriculture;  adverse  effect  wage 
rates  methodology.  43722 
Correction,  46093.  46187 
Federal-State  unemployment  compensation 
program: 
Income  and  eligibility  verification  system. 

34120 
Revenue  quality  control  design  issues,  52108 
Trade  adjustment  assistance  for  workers,  48474 
Worker  Adjustment  and  Retraining 

Notification  Act;  implementation  (plant 
closings).  36056,  43731.  49076 
Correction.  38026,  39403 

NOTICES 

Adjustment  assistance: 
ABE  Levine  Knitting  Mills,  Inc.,  et  al., 

50398 
Abex  et  al.,  41427 
Abtex,  Inc.,  etal.,  31118 
AC  Spark  Plug  et  al.,  38104 
ACA  Denver  Co.  et  al.,  39363 
Accurate  Die  Casting  Co.  et  al.,  33191 
Accurate  Parte  Co.  et  al.,  46949 
ADCOR  Drilling  et  al.,  43281 
A.D.G.  Sportewear  Co.  et  al.,  37065 
Adirondack  Steel  Casting  Co.,  Inc.,  et  al., 

3274 
A.E.  Stanley  Manufacturing  Co.  et  al..  6207 
AIC/Martin  et  al.,  52322 
Air  Products  &  Chemicals,  Inc.,  et  al.,  27775 
Airco  Carbon  et  al.,  10161 
A.K..  Guthrie  Drilling  et  al.,  44958 
Alamco,  Inc..  et  al.,  33080 
Allegheny  Drop  Forge.  Co.,  et  al.,  11 145 
Allen  Automated  Systems  Co.  et  al.,  28077 
Allied-Signal  Inc.  et  al.,  30121 
Allison  Abrasive  Co.,  18180 
Allison  Abrasive  et  al.,  3796 
Altair  Int'l  et  al.,  20026 
Amerada  Hess  et  al.,  43282 
American  Felt  &  Filter  Co.  et  al.,  26327 
American  SUk  Mill  et  al.,  16597 
American  Standard,  Inc.,  27144 
3M  Co.,  27090 

Amistad  Fuel  Co.,  40141,  44960 
Amstar  Corp.  et  al.,  12088 
Anchor  Hocking  Industrial  Glass  Co..  37655 
Anchor  Hocking  Industrial  Glass  Co.  et  al., 

8818,  14863 
A.O.  Smith  Automotive  Co.  et  al.,  12832 
A.O.  Smith  Corp.  et  al.,  4748 
A.O.  Smith  Electrical  Producte  Division  et 

al,  31119 
A.O.  Smith  Water  Producte  Co.  et  al.,  5328 
A.P.  Parte  Co.  et  al.,  49802 
Apache  Corp.  et  al.,  2546 
APV  Chemical  Machinery,  Inc.,  53082 
APV  Chemical  Machinery  Inc.  et  al.,  35568 
Armco  Inc.  et  al.,  3088 
Arvin  Industries,  Inc.,  et  al.,  12831 
Arvin/Supreme,  Inc.,  et  al.,  23317 
Ashland  Oil  Co.,  50599 
ATAT  Information  Systems  et  al.,  45174 
At-A-Glance.  40798 
Atlantic  Fuels  Marketing  Corp.,  32119 
Atlas  Powder  Co.  et  al.,  34595 
Babcock  &.  WUcox  Co.,  3471,  14864 
Badlands  Shot  Hole  Service,  50116 
Baggett  Drilling  Co.,  50599 


Bass  Enterprises  Production  Co.,  29790, 

37655 
Baumgartner  Resources  Ltd.  et  al.,  18180 
Beaumont  Co.,  10956,  16598 
Belding  Producte  Co.  et  al.,  30478 
BeUtex  Inc.,  31773 
Bentley  Industries,  Inc.,  et  al.,  21934 
BethEnergy  Mines,  Inc.,  53083 
Bethlehem  Rebar  Industries,  Inc.,  15751 
Bethlehem  P^^ssr  Industries,  Inc.,  et  al.,  7431 
BHP  Petroleum  (Americas),  Inc.,  52526 
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Carpentertown  Coal  ft  Coke  Co.  et  al., 
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G.H.  Bass  ft  Co.,  10935 
GNB  Inc..  39365 
Guadalupe  OU  ft  Gas  Co.,  52526 
GulfOU  Corp,  47775 
Hallden  Machine  Co.,  39365 
Hallden  Machine  Co.  et  al.,  31119 
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New  Castle  Piano  et  al.,  11147 
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Agriculture  and  logging;  adverse  effect  wage 
rates  and  meal  charges,  8SI7 
Apprenticeship  2000  initiative  research 

program,  203S6,  40326 
Apprenticeship  2000  issue  paper  and  initiative; 

comment  summary,  342S0 
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termination,  etc.: 
Federal  Committee  on  Apprenticeship,  46511 
Job  Training  Partnership  Act  Advisory 

Committee.  24379.  27910 
Job  Training  Partnership  Act  Native 
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Committee,  33360 
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program: 
Employment  Security  Manual;  experience 
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Certification  relating  to  credits,  44964 
Interest  relief  on  advances  under  Title  XII  of 
Social  Security  Act;  State  certifications, 
36513 
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credits,  47775 
Unemployment  insurance  program  letters — 
Alien  status  verification  system;  waiver 
determination,  14865 
Unemployment  insurance  program;  quality 
control,  17515 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Appeal  rights  for  grantees;  training  and 
employment  guidance  letter,  47776 
Research,  evaluation,  pilot,  and 

demonstration  procurement  plan;  1988 
FY,  12884 
Research,  evaluation,  pilot,  and 

demonstration  projects  program;  1988 
PY.  26900 
Structurally  unemployed  workers;  self- 
employment  demonstration  project, 
6508.  26687 
Job  Training  Partnership  Act: 
Acceptable  fixed  unit  price,  performance- 
based  contracts;  requirements,  29961 
Economic  Dislocation  and  Worker 
Adjustment  Assistance  Act; 
implementation — 
Program  guidance  and  annual  planning 

schedule;  1989  PY,  46950 
Performance  standards  (1989  PY). 
propoaed,  50134 
Experience  review,  30483 
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programs — 
Federal  assistance  and  grant  application 
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employment  and  training  programs; 
allocations,  etc.,  4749,  49250 
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Training  and  employment  guidance  letter; 
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Job  Corps  Advisory  Committee,  3949,  17122, 

31773,  45994 
Job  Training  Partnership  Act  Advisory 
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Research,  evaluation,  pilot,  and  demonstration 

procurement  plan;  1988  PY,  34174 
Trade  adjustment  assistance  for  workers 
program: 
Trade  Act  of  1974;  amendmentt  (1988), 
operating  instructions;  general 
administration  letter,  36180,  51522 
Unemployment  compensation: 
Ex-servicemembera;  remuneration  schedule, 
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Wagner-Peyser  Act  funds: 
Basic  labor  exchange  activities;  planning 
estimates  and  allotments;  1988  PY, 
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estimates  and  allotmenU;  1988  PY,  4234 
Worker  adjustment  assistance,  worker 
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inventions  and  discoveries  under 
contracts  or  subcontracts,  51277 
Conflict  of  interests,  18074 
Financial  reporting  requirement  exemptions, 
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Debarment  and  suspension  (nonprocurement), 
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Debarment  and  suspension  (procurement)  and 

financial  assistance,  38939 
Federal  claims  collection,  24624 

Correction,  27798 
Financial  assistance: 
Cooperative  agreements;  policies  and 

procedures,  5260 
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guidelines,  15660 
Grants  and  cooperative  agreements  to  State 
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administrative  requirements  (OMB  A-102 
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Program  Fraud  Civil  Remedies  Act; 
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volumes  allocation  petition  procedures, 
36960 
State  energy  conservation  program  and  energy 
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Regulatory  agenda,  13752,  41866 
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control  system;  positions  designation, 
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special  isotope  separation  project,  5032, 
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Lawrence  Livermore  National  Laboratory, 

CA,  27382,  34580 
Naval  Petroleum  Reserve  No.  1.  CA.  10922 
Naval  Petroleum  Reserve  Nos.  1  and  3.  CA 

and  WY,  10924 
New  production  reactor  capacity  and  related 
support  facilities;  tritium  production, 
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Oak  Ridge  Reservation,  TN,  43001,  46648 
Savannah  River  Plant,  Aiken,  SC,  4203, 

7557,  33172 
Superconducting  super  collider,  1821,  22693, 
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Tonawanda  and  Albany,  NY,  1 1901 
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envirofunental  review  determinations; 
availability,  etc.: 
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University  of  Texas  at  Austin,  24122 
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Grants  and  coopenlive  agreements, 

availability,  etc.: 
Advanced  «m1  research  program  at  colleges 
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performance  study.  35890 
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46110,  47568,  49590,  50448 


27 


EMrgy 


EPA 


Nuclear  Facility  Safety  Advisory 

Committee,  7964,  12433,  18876,  24993, 
30087,  37837.  47244 
National  Environmental  Policy  Act; 
implementation,  29934 
Remedial  actions — 
Grand  Junction,  CO,  333 1 8 
Nuclear  waste  management: 
Civilian  radioactive  waste  management — 
Dry  cask  storage  at  reactor  sites;  study, 

14833,  33173 
Hecia  Mining  Co.,  Naturita,  CO;  inactive 

uranium  mill  tailings  site,  7964 
Mission  plan;  1988  amendment  draft 

avaiUbUity,  24482 
Spent  nuclear  fuel;  Federal  interim  storage 
fees;  1989  calendar  year,  49348 
Spent  nuclear  fuel  storage  and  disposal; 
nonnuclear  weapon  states;  technical 
assistance  update,  1 1398 
Nuclear  waste  repositories;  site 
characterization  plans: 
Yucca  Mountain.  NV,  33037 
Patent  licenses,  exclusive: 
RAD  Controls,  28903 
Roberts  Pharmaceutical  Corp.,  13437 
Summit  Technology  Inc.,  9476 
Privacy  Act;  systems  of  records,  2266,  401 19 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
30839 
Trespassing  on  Department  property: 
Idaho  Operations  Office  properties  and 
facilities,  CO.  ID,  and  MT,  29312 
'  Uranium  Mill  Tailing  Radiation  Control  Act; 
remedial  action  program;  private  property 
near  Naturita,  CO.  15273.  27332 

Energy  Infomution  Administration 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  271,  2777,  3424,  4702.  6863. 
7966,  12806,  14833,  13730,  22709,  23306, 
29377.  29941,  32273,  40486,  40944,  48287, 
49220.49330.31131,52217 
Forms;  availability,  etc.: 
Coal  survey.  29079 

Electric  power  system  reports;  annual,  16760 
Manufacturing  energy  consumption  survey, 

29080 
Nonresidential  buildings  energy  consumption 

survey.  45534 
Oil  and  gas  reserve  system  forms.  12583 
Petroleum  supply  reporting  system,  12723 
Meetings: 
American  Statistical  Association  Committee 
on  Energy  Sutistics,  10272,  37336 
Natural  gas  publications;  statistical  tables.  9967 
Reporting  and  recordkeeping  requirements, 
3914,  16761,  28906,  48287,  53059 

Energy  Office,  Agriculture 
Department 

RULES 

Freedom  of  Information  Act;  implementation, 

4007 
Organization,  functions,  and  authority 

delegations,  4007 

Energy  Research  Office 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Basic  Energy  Sciences  Advisory  Committee, 
40945 


Energy  Research  Advisory  Bi^ard,  24993 
Magnetic  Fusion  Advisory  Committee, 
23307 
Federally  funded  research  and  development 
centers: 
Inhalation  Toxicology  Research  Institute, 
Albuquerque,  NM.  33528,  35108 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Pre-freshman  engineering  program  (PREP), 

24776 
Special  research  program — 
Basic  energy  sciences,  etc.,  40127 
Energy  bioaciences,  etc.,  45234 
High-resolution  underground  imaging  of 
geologic  media  using  elastic  waves, 
51892 
Nuclear  engineering,  7006 
Nuclear  medicine  research,  34347 
Subsurface  scietice.  12726 
Theoretrical  ecology.  24123 
University  research  instrumentation  program. 
38334 
Inhalation  Toxicology  Research  Institute, 

Albuquerque,  NM;  establishment,  27385 
Meetings: 
Basic  Energy  Sciences  Advisory  Conunittee, 

7560.  18333.  28907.  35891 
Energy  Research  Advisory  Board.  945.  1398, 

3069,  3070,  8949,  10142,  17973,  38973 
Health  and  Environmental  Research 

Advisory  Committee,  3248,  20677 
High  Energy  Physics  Advisory  Panel,  3913, 

22710,  41400 
Magnetic  Fusion  Advisory  Committee,  4711, 
17242,  28907,  46490 

Engineers  Corps 

RULES 

Administrative  procedure: 

Wrecks  and  obstructions  removed,  2751 1 
Danger  zones  and  restricted  areas: 
Albermarle  Sound.  NC.  47932 
Anaheim  Bay  Harbor,  CA,  6942 
Pensacola.  FL,  27681 
Thames  River,  CT,  47802 
Discharge  of  dredged  or  fill  material  in  waters 

of  the  United  Sutes.  etc.,  14902 
National  Environmental  Policy  Act; 

implementation,  3120 
Natural  disaster  procedures;  Army  and  other 
resources  emergency  employment,  284 1 

PROPOSED  RULES 

Danger  zones  and  restricted  areas: 
Key  West  Harbor,  FL.  47226 

Correction,  30623 
Pensacola,  FL,  3738 

Point  Sal  and  Point  Conception,  CA,  9671 
Water  resource  development  projects; 
shoreline  management,  21495 

NOTICES 

Environmental  statements;  availability,  etc.: 
Alameda  County,  CA.  7003 
Basssett  Creek.  MN,  11547 
Beaufort  County,  NC,  36093 
Brevard  County.  FL,  19986 
Brunswick.  GA,  19812 
Cache  Creek  Basin,  CA,  70O4 
Coal  and  Dutch  Creeks,  Henryetta.  OK, 

8684 
Coralville  Lake,  Iowa  River,  Johnson 

County,  lA.  12448 
Core  Creek  Atlantic  Intracoastal  Waterway 

Bridge,  NC,  4059 
East  Baton  Rouge  Parish  flood  study,  LA, 

4200 


Elk  Creek  Lake  project.  OR.  2329 

Fort  Toulouse  National  Historic  Landmark 

and  Taskigi  Indian  Mound,  Elmore 

County,  AL,  33541 
GUIs  Creek.  Richland  County,  SC.  7SSS 
Oreenbriar  River  Basin.  WV,  25201 
Jobos  Bay,  PR,  49909 
Kawainui  Marsh.  Oahu.  HI.  39636 
Kodiak  Island,  AK,  46917 
Louisiana — 
Coastal  area  land  loss  and  marsh  creation 

project,  4060 
Coastal  marsh  management,  3910 
Ocean  dredged  material  disposal  sites, 
9973 
Lower  Granite  Resevoir,  ID  and  WA,  12177 
Lower  San  Joaqtiin  River  and  tributaries, 

CA.  29761 
McAlpine  Locks  and  Dam,  Louisville,  KY, 

5619 
Mill  Creek  Channel  Project/Dam  Reservoir, 

WaUa  Walla,  WA.  6861 
Mississippi  River,  New  Orleans,  LA,  4058 
Mississippi  River-Gulf  Outlet,  New  Orleans, 

LA,  11900 
Monmouth  County,  NJ,  1 1 548 
New  Hanover  and  Brunswick  Counties,  NC, 

31080 
New  Jersey  Turnpike,  944 
OceanCity.NJ,  21722. 
Pender  County,  NC,  29374 
Pershing  Missiles  elimination;  Pueblo,  CO,  et 

al.,  6189 
Pittsburgh.  PA,  24774 
Potomac  River  Basin,  WV,  27532 
Prudhoe  Bay.  AK,  24357 
Richard  B.  Russell  Dam  and  Lake.  GA  and 

SC,  4872 
Rio  Grande  de  Arecibo,  Arecibo,  PR,  50076 
Rossville,  KS,  19812 
Sacramento,  CA,  47852 
Sacramento  River  Bank  Protection  Project, 

CA,  48952 
Sacraroento-San  Joaquin  Delta.  CA.  2329 
San  Diego  County,  CA,  19022 
San  Francisco  Bay,  CA,  27381 
Sandoval  County,  NM,  28431 
Sandusky  River,  OH,  12447 
Suffolk.  VA,  33170 
Trinity  River,  TX,  7787 
Tulare  County,  CA,  51581 
Tule  River  Basin  investigation;  Tulare 

County,  CA,  50442 
Upper  Bayou  Teche,  LA,  31079 
Washington,  DC,  and  vicinity  local  flood 

protection  projec»,  45533 
West  Des  Moines-Des  Moines,  lA,  35105 
Meetings: 
Coastal  Engineering  Research  Board,  10418, 

13312,  43756 
Environmental  Advisory  Board,  3769,  37632 
Inland  Waterways  Users  Board.  2866,  16183, 

36093 
Patent  licenses,  exclusive: 
Army  Construction  Engineering  Research 

Laboratory,  16184 
Cor-A-Vent,  Inc.,  7556 
Water  Resource  Support  Center;  watertwme 
commodity  movement  data,  public  domain 
dau  base;  availability,  22373 

EnviromitPBtal  Protection  Agency 

RULES 

Acquisition  regulations,  31871,  38292 


Air  pollutants,  hazardous;  national  emission 
standards: 
Test  methods;  technical  corrections,  36972 
Correction,  46976 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Emission  standards — 

1987  and  later  model  year  light-duty  diesel 
trucks,  43870 
Gasoline  lead  content;  certification  and  test 

procedures,  470 
Importation  of  nonconforming  vehicles  and 
engines;  five  model  year  personal  use 
policy,  etc.,  23331 
New  nonconforming  imported  vehicle  and 

engine  program,  3892 
Nonconformance  penalties  for  heavy-duty 
engines  and  vehicles,  including  light- 
duty  trucks.  19130 
Non-domestically  produced  vehicles  at  ports 
of  entry  for  selective  enforcement 
auditing  emissions  testing  at  U.S. 
laboratories,  3893 
Air  pollution;  standards  of  performance  for 
new  stationary  sources: 
Carbon  monoxide  emissions  and  interference 

trap  alternative  method,  41333 
Continuous  emission  rate  monitoring 
systems;  specifications  and  test 
procedures,  7314 
Industrial  surface  coating,  plastic  parts  for 
business  machines;  VOC  emissions,  2672 
Correction,  19300 
Kraft  pulp  mills.  12008 
Magnetic  tape  manufacturing  industry,  38892 

Correction,  43799,  47955,  49822 
Nonsulfuric  acid  and  nonsulfate  particulate 
matter  determination;  method  5F; 
barium-thorin  titration  procedure,  29681 
Correction,  41649 
Portland  cement  plants;  reporting  and 

recordkeeping  requirements,  50354 
Residential  wood  heaters,  5860 

Correction,  12009,  14888 
Sewage  treatment  plants,  39412 
Total  gaseous  nonmethane  organic  emissions 
as  carbon  determination.  4140 
Correction.  11590.  12498 
Total  reduced  sulfur  emissions  determination; 
alternative  recovery  gas  certification 
procedure  (Metho(te  16A  and  I6B); 
correction.  2914 
Volatile  organic  compounds  (VOC) 
emissions — 
Petroleum  refinery  waste  water  systems, 
47616 
Air  programs: 
Ambient  air  quality  standards  for  particulate 

matter  (PM  10),  52698,  52705 
Stratospheric  ozone  protection — 
Chlorofluorocarbons  and  halons; 

production  and  consumption,  30566 
Air  programs;  approval  and  promulgation; 
State  plans  for  designated  facilities  and 
pollutants: 
Florida.  30051 
Georgia.  38290 
North  Carolina.  31862 
Air  programs;  State  authority  delegations: 
Alaska,  777 
Colorado,  12517 
Indiana,  18985 
Iowa,  17038 
Kentucky,  24698 
Minnesota.  18985 
Mississippi.  27685 


Missouri,  45764 
Montana,  et  al.,  30324 
New  Jersey.  27346 
New  Mexico.  3891,  46614 
North  Carolina.  8182,  23390 
Ohio,  18985 
Oregon,  52170,  52171 
South  Carolina,  22172 
South  Dakota.  12317 
Tennessee,  27683 
Washington,  24448 
Air  quality  implementation  plans: 
Nitrogen  oxides;  prevention  of  significant 

deterioration  (PSD),  40656 
Ozone  and  carbon  monoxide  inadequacy 

notification,  34500 
Preparation,  adoption,  and  submittal — 

Air  quality  models  guideline,  392 

Stack  height  requirements;  emissions 
balancing  policy,  480 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States: 
Alabama.  47686 
Arizona.  30220,  30224 
Arkansas,  27514 
California.  1780.  39087,  48333 
Colorado,  27838.  30427.  30428.  38289,  48537 
Connecticut,  4621,  11847,  17934,  26236, 

28884 
Florida,  10074,  24693 
Georgia,  23329,  26250,  29890 
Idaho,  48539 

Illinois,  4139,  20321,  40415 
Indiana,  1354,  12896,  18985,  33808,  38719, 

46608,  50521 
Iowa,  41600 

Kansas,  17700,  31860,  43691,  47690 
Kentucky,  501,  11655,  23237,  26253,  30998 
Louisiana,  36009,  50958 
Massachusetts,  36011 
Michigan,  4622,  31861,  44189 
Minnesota.  17033,  18985 
Missouri.  4620,  12417,  31328,  35820 
Montana.  48642,  48643 
New  Hampshire,  32391 
New  Jersey,  15393 
New  Mexico,  38722,  44191 
New  York,  33821 
North  Carolina.  3974.  11068,  11273,  21638. 

22486,  49881 
North  Dakota.  37757,  43763 
Ohio,  4020,  18087,  23850,  32392,  35823 
Oregon,  1019.  1020,  10381,  47188 
Pennsylvania.  13121,  31329 
Rhode  IsUnd,  3888  ° 

South  Dakota,  34077 
Tennessee.  23623-23628,  25330,  32049. 

33572,  39742,  40881,  47530,  47689,  48642 
Texas,  16261,  47189 
Wisconsin,  18983,  33071 
Air  quality  implementation  plans;  delayed 

comoliance  orders: 
Texas,  4024 
Wisconsin,  24938 
Air  quality  planning  purposes;  designation  of 

areas: 
Nebraska.  30211 
New  Jersey,  8182 
Ohio,  9112.  47531,  50213,  52172 
South  CaroUna.  38724 
Tennessee,  34507 
Consolidated  practice  rules  for  administrative 

assessment  of  civil  penalties  and  permit 

revocation  or  suspension: 
Underground  storage  tanks;  appeals  of 
enforcement  actions,  5373 


Debarment  and  suspension  (nonprocurement). 

19161.  34474 
Federal  claims  collection,  37270  ' 

Freedom  of  Information  Act;  implementatioa: 
Uniform  fee  schedule  and  administrative 
guidelines,  214 
Grants  and  cooperative  agreements  to  State 
and  local  governments;  uniform 
administrative  requirements  (OMB  A- 102 
implementation),  8034 
Grants,  State  and  local  assistance: 

National  priorities  list  sites  (Superfund 

program>,  technical  assistance  grants  to 
groups,  9736 
Small  purchase  procurement  procedures. 

9443 
Wastewater  treatment  works  construction, 
15820  v.^. 

Hazardous  waste: 
Boilers  and  industrial  furnaces;  burning  of 

hazardous  waste  fuel.  7516 
Corrective  action  orders  for  interim  status 
facilities;  issuance  and  administrative 
hearings  procedures,  12256 
Farmer  exemptions;  technical  corrections, 

27164 
Identification  and  listing — 
Chemical  Abstracts  Service  registry 

numbers  and  listing  corrections,  13382 
Exclusions,  4850.  5573,  6822,  7903.  15170, 
20103,  21639,  27162,  27290i  29038, 
29988,  30055,  31330,  37759,  38291, 
47692 
Iron  dextran,  43878 
Strontium  sulfide,  43881 
Land  disposal  restrictions — 
First  third  wastes,  31 138 
Storage  and  treatment  tank  systems,  34079 
Treatment,  storage,  and  disposal  facilities- 
Definitions,  post-closure  care,  and  financial 

responsibility,  7740 
Ground  water  monitoring  data;  statistical 

methods  for  evaluating,  39720 
Liability  insurance  coverage  requirements, 

33938 
Permit  modifications,  37912.  41649 
Surface  impoundments,  etc.;  closing  and 

post-closure  care,  9944 
Surface  impoundments,  etc.;  docore 
requirements,  24717 
Underground  storage  tanks — 
Appeals  of  enforcement  actions,  5373 
Financial  responsibility  requirements, 

43322,  44976,  51273 
State  program  approval,  37212 
Technical  requirements,  37082 
Hazardous  waste  program  authorizations: 
Florida,  127,  34759,  50529 
Georgia,  28383 
lUinois,  126 
Indiana,  128,  4850 
Kentucky,  41164 
Maine,  16264 
Mississippi.  31000 
Nebraska,  38930 
New  Jersey,  30034 
North  Carolina,  244,  3894,  20843.  29460, 

32899 
South  Carolina,  29461,  34738 
Teimessee,  1338 
Motor  vehicle  fuel  economy: 
Nonconforming  vehicles  emission  test 
procedures,  23331 
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Organization  and  procedures: 
Agency  actions  review;  office  to  receive 

petitions  designation,  29320 
Pesticide  programs: 
Pesticide  and  active  ingredient  producing 

establishments  registration;  pesticide 

report  submission,  3  5036 
Notification  to  Agriculture  Secretary, 
18839 
Pesticide  registration  activities;  fees,  19108 
Registration  procedures  and  data 

requirements,  1S932,  30431 

Technical  amendments,  IS998 

Unregistered  pesticides  advertising; 

notification  to  Agriculture  Secretary, 

29037 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
AC  222.293  and  meUbohtes,  12943,  17701, 

18949 
[lAlpha-<S),3  alpha(Z)H+)-cyano-(3- 

phenoxyphenyt)methyl  3-(2-chloro-3,3-3- 

trifluoro- 1  -propenyl)-2,2- 

dimethylcyclopropanecarboxylate,  18338 
Aluminum  isopropoxide  and  aluminum 

secondary  butoxide,  34S08,  36696 
Avermectin  Bl,  23107 
Benomyl,  9024 
Bifenthrin,  30676.  33897 
Butanoic  anhydride  and  pine  oil,  S2708 
Carbaryl.  43202 
Chemicals  without  current  food  use 

registrations;  aramite  (2-(p-tert- 

butylphenoxy)-isopropyl  2-chloroethyl 

sulfite),  etc.,  1S822 
(2-Chloroethyl)trimethylanimonium  chloride, 

etc.,  9433 
2-{2-Chlorophenyl)methyl-4,4-dimethyl-3- 

isoxazolidinone,  3022,  19907 
Cyano(4-fluoro-3-phenoxyphenyl)methyl-3- 

(2,2-dichloroethenyl)-2,2-dimethyl- 

cyclopropanecarboxylate,  1916,  18836 
Oopyralid,  33488,  33489.  36696 
Cyfluthrin,  1923 
Cyhexatin,  etc.,  23394 
Cypermethrin,  5374 
Definitions  and  interpretations,  etc. — 
Blackberries  and  caneberries,  21453 
Marjoram,  26438 
Onions  and  green  onions,  13039 
Peas,  3022 
Diazinon,  48259 
Diazinon,  etc.,  23388 
l,2-Dibromo-3-chloropropane  (DBCP), 

52709 
3,5,-Dichloro-N-{  1  ,-dimethyl-2- 

propynyl)benzamide,  5378,  12640 
3-(3,S-Dichlorophenyl)-5-ethenyl-5-methyl- 

2,4-oxazolidinedione,  5378,  1127'k,  20307. 

20322 
Diflubenzuron,  48260 
Ethephon,  5367,  5375,  12640 
Ethoprop,  30053 
2-(  1  -(Ethoxyimino)buty  l]-5-[2-<ethylthio> 

propy  l]-3-hydroxy-2-cyclohexcne- 1  -one, 

233,  241,  5377,  23387,  23393,  29891, 

46085 
Ethyl  3-methyl-4-(methylthio)phcnyl  (1- 

methylethyl)  phosphoramidate,  39090 
Fenarimol,  27347,  44401 
Fluzilazol,  34513 
Glyphosate,  34509,  44401 
Fluazifop-butyl,  5376,  15824 
Inorganic  bromides,  30053 
Iprodione.  3021,  15826,  21451 
Lactic  acid,  15825 
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Menthol,  47810 

Metalaxyl,  34512 

Methidathion.  23390 

Methomyl,  34310 

Methyl  2-{4  isopropyl-4-methyl-5-oxo-2- 

imidazolin-2-yi)-p-toluate  and  methyl  6- 

(4-i»opropyl-4-inethyl-5-oxo-2- 

iinidazolin-2-yl)-m-toluate,  24069,  28493 
2-inethyl-4-iaothiazolin-3-one.  etc.,  343 1 1 
Methyl-3-([[((4-methoxy-6-methyl-l,3,5- 

triazin-2-yl)ainino]carbonyl]aiiiino]s 

ulfonyl]-2-thiophaiecarboxylate,  16719 
Metolachlor,  26439,  36368 
Monocarbamide  dihydrogen  sulfate.  12151 
Montmorillonite-type  clay  treated  with 

polytetrafluoroethylene,  30999 
Myclobutanil,  20,  12942 
N-(Mercaptomethyl)  phthalimide  S-<0,0- 

dimethyl  phoaphorodithioate),  657, 

39090 
N,N-Diiiiethylpiperidinium  chloride,  23385 
Oxyfluorfen,  243.  8849 
Paper  fiber.  12418 
Paraquat,  13207 
Pendamethalin,  3023 
Pentachloronitrobenzene,  9443 
Permethrin,  9024.  15040,  26440,  47811,  52708 
Petition  processing  fees  increase,  22299 
Poly-d-glucosamine  (chitosan),  17191 
Poly-N-acetyl-D-glucosamine,  10248 
Pseudomonas  fiuorescens  EG- 1053,  7739 
Quizalofop  ethyl.  23386,  23391 
Regulations  recodification,  24666,  26131 
Regulations  transfer,  24666,  28383 
Revocation  of  obsolete  and  expired  residue 

Umitations;  aldicarb,  etc.,  8873 
Sesame  stalk.  5378 
Terbufos,  15040 
Triflumizole,  15812 
Ultramarine  blue,  11071 
Program  Fraud  Civil  Remedies  Act; 
implementation,  15182 
Toxic  chemical  release  reporting;  community 

right-to-know,  4500 
Correction.  12748 
Solid  wastes: 
Re-refined  oil  content  in  lubricating  oils 

procured  by  Federal  government; 

guideline,  24699 
Superfund  program: 
Citizen  awards  for  information  on  criminal 

violations.  16086 
Correction,  23394 
Extremely  hazardous  substances,  delisting, 

5574 
Hazardous  chemical  reporting;  emergency 

planning  and  community  right-to-know 

programs — 
Inventory  forms,  29331 
Trade  secrecy  claims  and  trade  secret 
disclosures  to  health  professionals, 
28772 
Hazardous  waste;  identification  and  listing; 

and  designation,  reportable  quantities, 

and  notification,  35412 
National  oil  and  hazardous  substances 

contingency  plan — 
National  priorities  list  update,  12680, 
23108,  30002,  33811,  51780 
Toxic  chemical  release  reporting;  community 

right-to-know,  4500 
Acid  blue  9  deletion  from  list,  39474 
Titanium  dioxide,  23108 
Toxic  substances: 
Asbestos  abatement  projects;  worker 

protection,  1021 


Chemical  fate  and  health  effecu  test 

guidelines,  49148 
Chemical  information  and  preliminary 

assessment;  list  additions,  10388,  18211, 
46279 
Comprehensive  assessment  information  rule, 

51698 
EDTMPA  and  iu  salts;  reporting  by 
manufacturers  and  importers,  41335 
Correction,  46745 
Health  and  safety  data  reporting— 
List  additions,  1821 1,  46746 
Period  tenninaUons,  38642.  45656,  49966 
Polychlorinated  biphenyls  (PCBs)— 
Electrical  transformer  fires,  27322,  33897 
Exclusions,  exemptions,  and  use 
authorizations,  24206,  29114 
Spill  cleanup  policy,  40882 
Test  methods  and  chemical  fate  test 

guidelines;  incorporation  by  reference, 
10390,  21641,  25049 
Premanufacture  notices,  exemption 

applications,  etc.;  processing  fees,  31248 
Correction,  40882 
Significant  new  uses— 

l-Chloro-2-bromoethane,  2842 
General  reporting  provisions,  generic 

requirements,  etc.,  28352 
Technical  amendments,  2845,  12522 
Test  guidelines;  codification 

CFR  correction,  51099 
Testing  consent  agreements  for  methyl  tert- 

butyl  ether,  10391 
Testing  requirements — 

Aniline,  etc.,  31804,  37393,  49966 

Cumene,  28195 

Diethylene  glycol  butyl  ether  and 

diethylene  glycol  butyl  ether  acetate, 
5932 
Hazardous  waste  chemicals,  22300,  48645 
2-mercaptobenzothiazole,  34514,  37393 
Methylcyclopentane;  commercial  hexane, 

3382,  38952 
Oleylamine,  48542 
Waste  management,  solid: 
Generators  of  hazardous  waste;  standards, 

37563 
Hazardous  waste  generators;  standards, 

45089 
Paper  and  paper  products  containing 
recovered  materials;  Federal 
procurement  guidelines,  23546 
Retread  tires;  procurement  guidelines,  46558 
Water  pollution  control: 

Indian  lands;  underground  injection  control 

programs,  37396 
National  pollutant  discharge  elimination 
system — 
Expiring  permits  continuation;  withdrawn, 

33004 
Groups  I  and  II  storm  water  point 

sources;  permit  application  deadlines. 
4157 
National  primary  drinking  water 
regulations — 
Analytical  techniques,  5142 
Volatile  synthetic  organic  chemicals; 
monitoring  for  unregulated 
contaminants;  correction,  25108 


Ocean  dumping;  site  designations— 
Arecibo  Harbor,  PR,  etc.,  36455 
.Atlantic  Ocean  offshore  Brunswick 

Harbor,  GA,  51777 
Atlantic  Ocean  offshore  Georgetown,  SC, 

et  al.,  37558,  41013,  44976 
Atlantic  Ocean  ofhhore  Virginia  Beach, 

VA,  10382 
Gulf  of  Mexico;  Calcasieu  River  and  Pass 

sites,  8183 
Gulf  of  Mexico;  Pensacola,  FL.  Mobile, 
AL,  and  Gulfjport,  MS,  6987,  12944 
Gulf  of  Mexico;  Port  Aransas,  TX,  33490 
San  Juan  Harbor,  PR,  9444 
Sute  and  Federal  404  programs;  revisions, 
definitions,  and  permit  exemptions, 
20764 
Correction,  41649 
State  underground  injection  control 
programs — 
niinois,  21430 
Nevada,  39088 
Underground  injection  control  program — 
California  list  and  first  third  wastes,  30908, 

41601 
Dual  completion  monitoring  mechanical 
integrity  test  for  dual  completion 
wells 
Hazardous  waste  injection  restrictions  and 
requirements  for  Class  I  wells,  28118 
Indian  lands.  43080-43096 
Oxygen  activation  method  mechanical 
integrity  test  for  injection  well  classes 
I-V,  37294 
Water-in-annulus  mechanical  integrity  test 
interim  approval  extension,  37296 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Aluminum  forming.  52366 
General  pretreatment  regulations;  existing 

and  new  sources,  40562 
Leather  tanning  and  finishing,  9176 
Nonferrous  metals  manufacturing,  1704 
Ore  mining  and  dressing;  gold  placer  mining, 
18764,  24939 

PROPOSED  RULES 

Acquisition  regulations,  II 519,  17728 
Air  pollutants,  hazardous;  national  emission 
standards: 
Benzene  emissions  from  maleic  anhydride 
plants,  ethylbenzene/styrene  plants,  etc., 
28496,  50428 
Correction,  31801 
Coke  oven  emissions  from  wet-coal  charged 

by-product  coke  oven  batteries.  53014 
Radon-222  from  licensed  uranium  mill 
tailings.  39058 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Emission  certification  procedures,  7676 
Emissions  control  system  performance 
warranty  short  tests;  alternative  test 
procedures,  51956 
Evaporative  emissions,  21500 
Nonconformance  penalties  for  heavy-duty 
engines  and  vehicles,  including  light- 
duty  trucks,  1716,  4044 
Refueling  emissions,  21500 
Air  pollution;  standards  of  performance  for 
new  stationary  sources: 
Ammonia,  mid-and  high-calibration  gas 

ranges,  etc.,  33508 
Nitrogen  oxide  emission  determinations;  ion 

chromatographic  method,  20139 
State  plans  for  designated  facilities; 
publication  requirements,  12962 


Sulfur  (TRS)  emissions,  34551 
Test  methods  and  procedures;  clarification, 
5082 
Air  programs: 
Ambient  air  quality  standards  for  sulphur 

oxides,  36587 
Stratoapheric  ozone  protection- 
Apportionment  of  baseline  consumption 
and  production  rights,  18800,  20718 
Correction,  20718 
Chlorofluorocarbons  and  halcons; 

production  and  consumption,  30604 
Sulfiir  oxides;  ambient  air  quality  standards, 
14926,  17081.  27362.  29346 
Air  programs;  approval  and  promulgation; 
State  plans  for  designated  facilities  and 
pollutants: 
Mississippi,  34549 
Air  programs;  fiiel  and  fiiel  additives: 
Gasoline  and  alcohol  blends  volatility,  21500 
Refiieling  emissions;  gasoline  pump 
dispensing  rate,  21500 
Air  quality  implementation  plans: 
Air  quality  modeling  conference,  32081, 

48939 
National  Ambient  Air  Quality  Standard  for 
ozone  or  carbon  monoxide, 
nonattainment  designations,  20722 
Nitrogen  oxides;  prevention  of  significant 

deterioration  (PSD).  3698 
Particulate  matter  (PMIO)  emissions  from 
stationary  sources;  measurement 
methods,  11688 
Visibility  long-term  strategies,  integral  vistas, 
and  review  of  existing  impairments; 
control  strategies;  implementation,  35956 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  24451.  48552 
Alaska,  1043 

Arizona,  14818.  17378.  30239 
Arkansas.  28023 
California,  11314,  16732,  34132,  35528, 

36473,  49209,  49494 
Colorado,  3052,  47730 
Connecticut,  6842.  9334.  12962,  23416, 

27711,42979 
District  of  Columbia,  42977 
Borida.  15064 
Georgia,  20347 
Idaho,  24964 
Illinois,  11686,  13135,  25177,  27712,  33824, 

44491,  44494,  45103,  46093 
Indiana,  6845,  12906,  29236,  29239.  34310. 

34315,  35527 
Kansas,  10399,  52439 
Kentucky,  25176,  33826,  34550,  40745 
Louisiana,  12435,  40460.  46636,  48939 
Massachusetts.  84,  347,  9335,  9336,  10105. 

27716.  30850,  34784,  34782,  34788,  43905 
Michigan.  27363.  27366 
Missouri,  24735.  31049 
Montana,  3052 
New  Mexico,  26607.  33505 
New  York.  35207,  50975 
North  Carolina,  44485,  44495 
North  Dakota,  3052,  48554 
Ohio,  261.  779.  12161.  15703.  24450.  25509. 
34318.  45285.  46094-46096.  46636. 
47547,  47548,  50257,  52442 
Oregon,  23418,  44487 
Pennsylvania.  29242,  34780 
Rhode  Island.  26609,  35204 
South  Carolina,  50425 
South  DakoU,  3052 
Tennessee,  24734,  34786,  40746,  47978 
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Utah,  3052,  48942 
Washington,  44911,  49680 
Wisconsin,  19806,  48654,  49209,  52202 
Wyoming.  3052 
Air  quality  planning  purposes;  designation  of 
areas: 
niinois,  52727 
Iidiana.6845 
Kansas,  10399 
Ohio,  34557,  43905 

Pennsylvania,  376a  4858,  23127,  27368 
Tennessee,  7213,  20139,  25178 
Wisconsin,  24454-24461,  34318,  34791, 
44912.  90428 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A-1 10 
implementation),  44716 
Grants,  Sute  and  local  assistance: 
National  priorities  list  sites  (Superfimd 

program);  technical  assistance  grants  to 
groups;  use  of  Administrative  Services 
Contractors,  9753,  19805 
Hazardous  waste: 
Federally  permitted  releases;  reporting 

exemptions,  27268 
Identification  and  listing- 
Exclusions,  31,  15417,  15422,  15704,  18107, 
19090,  22334,  23661,  26283.  26455, 
29058,  29067,  36070,  37601,  37803, 
37808,  40316,  45106.  45112.  45523, 
47731.  48655.  49680.  5004a  90950 
Infectious  waste  management.  20140 
Notification  requirements;  reportable 

quantity  adjustments,  18024 
Petroleum  refining  industry,  12162,  20390 
Solid  waste,  definition,  919,  9199,  6099 
Toxicity  characteristic,  regulatory  levels 
establishment  and  chronic  toxicity 
reference  level  revisions;  generic 
dilution/attenuation  factor  use,  28892, 
33152 
Wood  preserving  operations  and  surface 

protection  processes,  53282 
Wood  preserving  wastewaters  (KOOl 
formation),  53330 
Land  disposal  facilities — 
Delay  of  closure  period,  20738 
Ground-water  monitoring,  28160 
Land  disposal  restrictions,  18792 

Fust  third  wastes,  11742,  17578 
Mining  waste  exclusion,  41288,  45948 
Permit  program- 
Incinerator  permit  requirements,  23342 
Treatment,  storage,  and  disposal  facilities— 
Post-closure  permitting  procedures,  46474 
Underground  injection  restriction  of  certain 

hazardous  waste,  14892 
Underground  storage  tanks — 

Financial  responsibility  requirements, 

10401 
Technical  requirements,  10403 
Hazardous  waste  program  authorizations: 
Florida,  35836 
Utah,  47737 
Human  subjects,  protection;  model  policy, 
45661 
Correction,  46745 
Motor  vehicle  fiiel  economy: 
Evaporative  emissions  test  procedures,  21900 
R^iieling  emissions  test  procedures,  21900 
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Pesticide  piogranu: 
Agricultunl  pesticidet;  worker  protection 
ttandardi.  25970,  27717 
Notificatton  to  Agriculture  Secretary,  1494 
ChkHdimefomi;  food  and  feed  additive 
toferanoft  revoked.  36427 
Correction.  40824 
Food  additives;  peaticide  retiduei  in  or  on 
procetaed  foods;  procedural  regulations, 
41126 
Correction.  S0IS7 
Worker  protection  standards  for  agricultural 
pesticides;  meetings 
Correction.  32322 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
(2-Chloroetliyl)trimethylammonium  chloride, 

etc..  4643.  11938 
2-<2-Chlorophenyl)  methyl-4.4-dimethyl-3- 

iaoxazolidinone.  13237 
Acetyl  trftmtyl  citrate,  29244 
Aluminum  iaopropoxide  and  aluminum 

secondary  butoiide.  26450 
BiologicaUy  processed  animal  waste  material, 

32257 
Carbaryl,  34792 
Chlordimeform.  36426,  40824 
Definitions  and  interpretations,  etc.— 
Blackberries  and  caneberries,  15238 
Marjoram.  15854,  25049 
Onions  and  green  onions.  7540 
Deltamethrin,  2147 
3,5-Dichloro-N-(l,l-dimethyl-2- 

propynyl)baizamide.  262.  11938 
3-(3,5-Oichloroplienyl)-5-etbenyl-5-methyl- 

2.4-oxazolidinedione.  15407,  15416 
Diazinon.  39107 
Diflubenzuron.  39106 
Dimethyl  tetrachloroterephthalate.  46098 
Ethepbon,  259.  263,  11938 
2-(l-(Ethoxyimino)butyl>5-(2- 

(ethylthio)propyl]-3-hydroxy-2- 

cyclohexen-l-one,  23420.  37801 

Ethyl  3-methyl-4-(methylthio)phenyl  (1- 

methylethyl)  phosphoramidate.  31049 
Fluazifop4>utyl,  7543,  53017 
Fluorine  compounds,  50258 
Olyphosate.  26432,  34794,  50259 
Menthol,  42981 

Mercaptobenzothiazole,  etc.,  4860 
Metalaxyl.  27370,  32494,  45946 
Methidathion,  15855 
Methomyl,  26453 
Metolachlor,  50261 
Montmorillonite-type  clay  treated  with 

polytetrafluoroethylene,  23421 
Myclobutanil,  53019 

N-<Mercaptomethyl)  phthalimide  S-<0,0- 
dimethyl  phosphorodithioate).  31051 
Paper  fiber,  2238 
Paraquat,  10895 
Pentachloronitrobenzene,  1495 
Permethrin,  7539,  20872.  36588,  39109 
Prometryn.  30262 
Sodium  chlorate.  5273> 
Terbufos.  6671 
Thiophanate-methyl,  53018 
Triflumizole.  11313 
Ultramarine  blue,  7541 
Vinclozolin.  41209 
Radiation  protection  programs: 
Inactive  uranium  processing  sites;  standards 
for  remedial  actions,  1641 
Regulatory  agenda,  14334,  42492 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  27598,  28239 
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Solid 

Building  insulation  products  containing 
recovered  matrrials;  Federal 
procurement  guideline,  29166 

Underground  storage  tanks  containing 
hazardous  substances;  financial 
responsibility  reqaironents.  3818 
Superftmd  program: 

Federal  real  property,  sale  or  transfer; 

hazardous  substance  activity  reporting. 
850 

Hazardous  substances — 
Federally  permitted  releases;  reporting 
exemptions.  37005 
Reportable  quantity  adjustments  and 

delisting.  6762,  7073,  11889,  11890 
Reporting  continuous  releases,  12868 
National  oil  and  hazardous  substances 
contingency  plan- 
Meetings.  51391 
National  priorities  list;  hazard  ranking 

system  revisions.  51962 
National  priorities  list  update.  8223.  17228. 
23988.  2609a  27371,  28414.  29484. 
30005,  30432.  36474.  36869.  40908, 
409ia  47980,  48661 
National  priorities  list;  corrective  action 

sites,  23978 
Off-site  response  actions;  procedures  for 

planning  and  implementing.  48218 
Revisions,  31394 

Small  cost  recovery  claims;  arbitration 

procedures.  29428 
Toxic  chemical  release  reporting;  community 
right-to-know,  5004 
Acid  blue  9  deletion  from  list,  12035 
Melamine,  23128 
Sodium  hydroxide.  49688 
Worker  protection  standards,  40692 
Toxic  substances: 
Asbestos;  ban  and  phase  out 

Hearing,  36227 
Asbestos;  infonnation  release,  8636,  10546, 
15857,  19945 

Asbestos-containing  materials  in  schools; 

State  waiver  requests.  38838 
EDTMPA  snd  its  salts;  reporting  by 
manufacturers  and  importers,  15428 
Correction,  17534 
Polychlorinated  biphenyls  (PCBs)— 
Disposal  and  storage  of  waste;  notification 

requirements,  37436,  45288 
Manufacturing,  processing,  and 

distribution  in  commerce  exemptions, 
32326 
Chemical  fate  testing  guidelines; 

incorporstion  by  reference.  1 1 104 
Significani  new  uses — 
Benzenamine.  4-chloro-2-methyl-,  etc.; 
correction,  36076,  3841 1 

Diphenyl-2.4.6-triniethylbenzoyl  phosphine 
oxide.  2857 

Mixture  of  1.3-benzenedianiine,  2(or  4)- 
mediyl-4,6(or  2.6H)is(methylthio)-. 
52443 

PenUbromoethylbenzene.  47228 
Testing  requirements — 
Aniline,  etc..  31814.  37393 
Commercial  hexane;  pharmacokinetics  test 


requrements.  45289.  49822 
Hazardous  waste  chemicals,  91 1 
Hexafluoropropylene  oxide.  40244 
laopropanol.  8638.  12748 
Methyl  ethyl  ketoxime.  35838 
Methyk:yclopentane;  commercial  hexane. 

19315 
Mouse  visible  specific  locus  test,  51847 
Phenylenediamines.  unsubstituted.  913 
Water  treatment  ohrmicah;  bexavalent 

chronuum  chemicals  in  comfort  cooUng 
towers;  prohibition.  10206 
Waste  management,  solid: 
Disposal  fedlity  criteria.  33314.  41210 
Retread  tires;  procurement  guidelines.  15624 
Solid  waste  disposal  in  U.S.;  report  to 
Congress;  availability,  41615 
Waste  management,  soUd;  State  pkns: 

New  Jersey,  40243 
Water  pollution  control: 
General  pretreatment  regulations — 
Domestic  sewage  study  implementation, 
47632 
Hazardous  substances;  reportable  quantity 

adjustmenu  and  delisting,  6762 
National  pollutant  discharge  elimination 
system- 
Domestic  sewage  study  implementation, 

47632 
State  sewage  sludge  management  program. 

7642 
Storm  water  discharps;  application 
regulations,  49416 
National  primary  drinking  water 
regulations — 
Oiardia  lamblia,  viruses,  and  legionella, 
maximum  contaminant  levels,  and 
turbidity  and  heterotrophic  bacteria; 
and  total  coliforms.  31,  16348,  37801 
Lead  and  copper.  31516.  35952.  36696 
Public  water  system  supervision;  State 
primary  enforcement  authority,  29194 
Ocean  dumping;  site  designations — 
Atlantic  Ocean  offshore  Arecibo  et  al., 

PR.  18379 
Atlantic  Ocean  ofbbore  Brunswick 

Harbor,  OA.  38027 
Atlantic  Ocean  ofbhore  New  Jersey  and 

Long  Island.  NY.  19934 
Coquille  River,  OR.  45519 
Deepwater  Industrial  Waste  Disposal  Site; 
Atlantic  Ocean  offshore  Cape  May, 
NJ.  47979 
Gulf  of  Mexico  near  Houma  Navigation 

Canal,  LA.  44620 
Gulf  of  Mexico  offshore  of  Port  Aransas, 

TX.  44617 
Gulf  of  Mexico  offshore  PensacoU.  FL, 

50977 
Los  Angeles,  Long  Beach  offshore.  CA, 

31052 
Nome,  AK,  37003 

Pacific  Ocean  offshore  San  Diego,  CA. 
32628 
State  underground  injection  control 
programs—  ' 

Mississippi,  2238 
Nebrsska,  27534,  30852.  38741 
Nevada.  4859 
Underground  injection  control  program; 
hazardous  waste  injection  restrictions 
and  requirements  for  first  third  wastes. 
43400 


Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Nonferrous  metals  forming  and  metal 

powders,  21774 
Oil  and  gas  extraction;  ofTshore  subcategory, 

41336 
Oil  and  gas  extraction;  offshore  subcategory; 
extension  of  conmient  time  and  data 
availability,  48947 
Water  quality  standards: 
Idaho.  27882 
Washington,  26968 

NOTICES 

Agency  infonnation  collection  activities  under 
OMB  review,  78,  734,  1310,  1834,  2334, 
3444,  3937,  6871,  7233,  8276,  9976,  10422, 
12460,  13731,  13732,  17105,  19025,  19817, 
21913,  22382,  23680,  23681,  25205,  25660, 
26660,  27233.  28436,  29273,  29274,  29774, 
31096,  31393,  31739,  32102,  32939,  33176, 
34348.  36634,  38975,  38976,  40955,  41236, 
41409,  44073,  43344,  43818,  46111,  46938, 
49784.  51001,  31002,  32782 
Air  pollution  control: 
Alternative  fuels  and  fuel  blends  use,  motor 
vehicle  emission  reductions;  estimate 
guidance;  report  availability,  3443 
Stack  height  requirements,  2086 
Toxic  pollutant  assessment — 
Naphthalene,  9138 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
California  pollution  control  standards — 
Hearing,  33329 

Preemption  waiver,  6193.  6197,  7021,  7022, 
21323,  36113,  36116,  36488,  41236 
Federal  certification  test  resulte;  1988  model 
year;  availability,  20009 
Air  pollution  control  standards  of  performance 
for  new  stationary  sources: 
Leather  tanning  and  finishing  industry; 
sulfide  pretreatment  standards.  28263 
Air  programs: 
Acid  aerosols  issue  paper;  availability,  10130 
Ambient  air  monitoring  reference  and 
equivalent  methods — 
Dasibi  Model  3008  Gas  Filter  Correlation 

CO  Analyzer,  12073 
Inductively  coupled  argon  plasma  optical 

emission  spectrometry,  30866 
Inductively  coupled  argon  plasma  optical 
emission  spectrometry;  ambient 
particulate  matter  lead  concentration 
determination,  44947 
Lead  determination  by  inductively 

coupled  argon  plasma  optical  emission 
spectrometry,  48974 
Medium  Volume  PMIO  Sampler,  34348 
Model  8830  CO  Analyzer,  2887 
Monitor  Labs  Model  8830  Carbon 

Monoxide  Analyzer,  7233 
Particulate  matter  by  inductively  coupled 
argon  plasma  optical  emission 
spectrometry,  30866 
Sierra-Andersen  or  General  Metal  Works 
Model  1200  PMIO  High- Volume  Air 
Sampler  System,  etc.,  1062 
Air  programs;  fuel  and  fuel  additive  waivers: 

Sun  Refining  &  Marketing  Co..  11701,  33846 
Air  programs;  fuel  and  fuel  additives: 

Gasoline  lead  content;  lead  banking  penalty 
and  lead  usage  and  reporting  policies, 
11700 
Air  quality  implementation  plans: 
Ozone  and  carbon  monoxide  nonattainment 
areas;  post  1987  approval,  1677 


Air  quality  planning  purposes;  designation  of 
areas: 
Missouri,  43032 
Air  quality;  prevention  of  significant 
deterioration  (PSD): 
Permit  determinations,  etc.— 
Region  II,  176,  21724,  47738 
Region  IX,  31002 
Region  VI,  1834,  9700,  32439 
Region  VII,  43033 
Region  IX,  20684,  2344,  743765 
Chesapeake  Bay  program— 

1987  agreement;  proposals  availability, 

39782 
1987  agreement,  proposals  for  review, 

12586,  46938 
1987  agreement;  reports  availability,  38336 
Committees;  establishment,  renewal, 
termination,  etc.: 
Environmental  Technology  Transfer 

National  Advisory  Council,  23681 
Municipal  Setdement  Discussion  Group, 

40490 
Municipal  Solid  Waste  Task  Force,  13316 
Municipal  Water  Pollution  Control  Program 

Management  Advisory  Group,  43973 
National  Air  Pollution  Control  Techniques 

Advisory  Committee.  3828 
National  Air  Pollution  Control  Techniques 

Advisory  Committee  et  al.,  40269 
National  Drinking  Water  Advisory  Council. 

40127 
Scientific  Advisory  Panel.  31096 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  363,  1063,  1833, 
2639,  3446,  4208,  503<>,  3829,  7022, 
7968,  8939,  9806,  10358,  11702.  12587. 
13318,  15460,  16319,  17106,  18131, 

19333,  20365.  21914.  22726.  23790. 
23006.  23660,  26857,  27763,  28690, 
29520,  30464,  31760,  32654,  34148, 
35229,  36117,  37044,  38336,  39313, 

40269,  41409,  43763,  44637,  45345, 
46654,  47739,  48720,  49785,  50567, 
31908 

Weekly  receipts,  364,  1063,  1836,  2639, 
3445,  4208,  5039,  5829,  7023,  7968, 
8960,  9806,  10559,  11702,  12587, 
13317,  15461,  16319,  17107,  18131, 

19334,  20366,  21914,  22727,  23791, 
25006,  25661,  26838,  27763,  28690, 
29520,  30465,  31739,  32655,  34148, 
35109,  36118,  37044,  38337,  39316. 

40270,  41410,  43766,  44658.  45546, 
46654,  47739,  48721,  49784,  30568, 
51907,  53060 

Cedar  Bay  Cogeneration  Project;  Duval 

County,  FL,  31906 
Edison.  NJ;  environmental  research  faciUty, 

28691 
Monticello-Leesburg  Surface  Lignite  Mine, 

TX;  wastewater  discharge,  1 1703 
Neskowin,  OR;  wastewater  treatment 

facilities,  31907 
New  Bedford,  MA;  municipal  wastewater 

treatment  facilities,  11336 
North  Jefferson  County,  KY;  wastewater 

management,  20892 


EPA 

Ocean  disposal  sites — 
Cape  Arundel,  ME,  17107 
ChetcoRivcr,  OR,  46111 
CoquUle  River,  OR,  564 
Freeport,  TX,  49785 
Louisiana,  9975 
Massachusette  Bay,  2640 
New  York  Bight  Mud  Dump  Site,  NY, 

29521 
Pensacola.  FL,  2640 
Port  Aransas,  TX,  9976 
Tampa,  FL,  22221 
Plymouth,  MA;  wastewater  treatment 

facilities,  22221 
Tallahassee-Leon  County,  FL;  wastewater 

ntanagement,  363 
Wastewater  management  facilities — 
Tallahassee-Leon  County,  FL,  43766 
Grants;  ddjarments,  suspensions,  and  volimtary 
exclusions  under  EPA  assistance 
programs,  79,  11117,  26112,  38339 
Grants,  State  and  local  assistance: 

Asbestos  inspection  and  management  plan 

assistance  program,  4435 
Capitalization  awards  under  Clean  Water 
Act;  State  water  pollution  control 
revolving  fund,  initial  guidance.  2887 
Chesapeake  Bay  program,  12986 
Financial  assistance  programs — 
Nonpoint  source  management  programs, 

35371 
Source  reduction  and  recycUng  technical 

assistance,  27077 
Superfund  site  cleanups,  9756 
Water  pollution  control  revolving  fund 
programs,  27564 
Grantee  performance  evaluation  reports — 
Akbama,  28909 
Georgia,  20162 
Iowa,  15281 
Kansas,  15281 
Mississippi,  20162 
Missouri,  15281 
Nebraska,  13281 
South  Carolina,  20162 
Tennessee,  20162,  28909 
Hazardous  waste  (RCRA);  int^rated 
training  and  technical  assistance 
initiative,  1836,  16466 
Municipal  wastewater  treatment  works 
construction  programs — 
Allotments,  19025 
Waivers,  28910 
Texas  Air  Control  Board;  maintenance  of 

effort  reduction,  21521 
Underground  injection  control  program; 
water  source  protection,  5297 
Hazardous  waste: 
Alternate  concentration  limit  guidance;  case 

studies,  22043 
Coal  combustion  1)y  electric  utility  power 
plants;  report  to  Congress  availability, 
9976,  14839 
Confidential  business  information  and  data 

transfer  to  States,  44947 
Corrosive  hazardous  waste  land  disposal 
restrictions;  effective  date  extension  on 
case-by-case  basis,  3446 
Crude  oil,  natural  gas,  and  geothermal 
energy  exploration,  development  and 
production  waste;  report  to  Congress 
availability,  81    ' 
Oil,  gas,  and  geothermal  energy  exploration, 
development,  and  production  waste 
determinations,  25446 
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Radioactive  mixed  waste  components; 

interim  status  qualification  requirements; 

clarification,  3704S 
Solid  waste  management  dilemma;  action 

agenda;  report  availability,  36883 
Health  risk  assessment;  guidelines,  etc.: 
Acrylamide,  7024 
Carcinogens.  326S6 
Exposure-related  measurements,  48830 
Female  reproductive  risk,  24834,  326S8 
Ingested  inorganic  arsenic;  skin  cancer/ 

nutritional  essentiality,  1833 
Ingested  organic  arsenic;  skin  cancer/ 

nutritional  essentiality,  30093 
Integrated  risk  information  system  (IRIS); 

availability,  20162 
Male  reproductive  risk,  24830,  32638 
Methyl  isocyanate,  13318 
2,3,7,8-Tetrachlorodibenzo-p-dioxin  (2,3,7,8- 

TCDD),  24141 
Thyroid  follicular  cell  carcinogenesis; 

mechanistic  and  science  policy 

considerations,  20683 
Marine  sanitation  device  standards: 

Florida,  1678 
Meetings: 
Air  pollution  control;  motor  vehicle  emission 

factors  workshop,  46300 
Biotechnology  Science  Advisory  Committee, 

10130.  12073,  16467,  21913,  23682, 

40765,  48974,  31908 
Carcinogen  risk  assessment  guidelines,  49919 
Chesapeake  Executive  Council,  32233 
Cold  temperature  carbon  monoxide 

emissions  from  mobile  sources;  public 

workshop,  1407 
Construction  Grant  Program  Management 

Advisory  Group,  8276 
Contractor  Indemnification  Review  Panel, 

30437 
Environmental  management;  expert  systems 

technology  workshop,  8301 
FIFRA  Scientific  Advisory  Panel,  443,  4884, 

27899,44118,46633 
Mineral  Fibers  Health  Assessment 

Document;  draft  review,  29083 
Municipal  Pollution  Control  Office;  Indian 

workgroup,  13461 
Municipal  Settlement  Discussion  Group, 

26660,40490 
Municipal  Solid  Waste  Task  Force.  13316 
National  Advisory  Council  Environmental 

Technology  Transfer,  34148 
National  Air  Pollution  Control  Techniques 

Advisory  Committee,  9977 
National  Drinking  Water  Advisory  Council, 

6872,34833,46112 
Science  Advisory  Bowd,  949,  1678,  2089, 

2533,  2887,  3071,  3072,  3430,  6197,  9977, 

10339,  10360,  16386,  17909,  18601. 

20164,  22366,  24141,  24142.  23007. 

36368,  37344,  39641,  39642.  40957, 

40958,  43269,  44525,  44326.  44648, 

45546.  46939,  48308,  48309,  51908,  53060 
State  and  EPA  Municipal  Program 

Managers,  39131 
Sute-FIFRA  Issues  Research  and 

Evaluation  Group,  1837,  3937,  18132. 

21725,31100,35549,46939 
Superfund;  magnetic  media  submissions, 

44118 
Toluene  diiaocyanate  workshop;  health 

aaaetsment  document  draft,  37845 
Toxic  sediments  management  approaches; 

workshop,  19334 
Transgenic  plants;  scientific  issues,  28674 

34 


Memorandums  of  understanding: 
National  Highway  Traffic  Safety 

Administration;  joint  consultation 
process  agreement,  28692 
Motor  vehicles;  fuel  and  fuel  additives;  waiver 
applications: 
AM  Laboratories,  Inc.,  2088 
E.I.  duPont  de  Nemours  ft  Co.,  Inc..  25537 
Texas  Methanol  Corp..  3636,  17977,  43768 
Need  for  leaded  gasoline  on  farm;  report  to 
President  and  Congress,  availability; 
workshop,  39316 
Organization,  functions,  and  authority 
delegations: 
RCRA  Docket  Information  Center; 

relocation.  51909 
Resource  Conservation  and  Recovery  Act 
Docket  information  center,  relocation, 
50568 
Pesticide  applicator  certification:  Federal  and 
State  plans: 
Delaware,  6691,  33533 
District  of  Columbia.  6691.  33533 
Energy  Department.  26498.  32494.  39518. 

43319 
Maryland.  6692.  33534.  36697 
Pennsylvania.  6692,  33S34.  36697 
Texas,  3040,  12986 
Virginia,  6692,  33534 
West  Virginia.  6693.  33535 
Pesticide,  food,  and  feed  additive  petitions: 
ATL  Enterprises.  Inc.,  et  al.,  27391.  32820 
BASF  Corp.,  283 
BASF  Corp.  et  al.,  10285 
Ciba-Geigy  Corp.,  28265 
Ecogen,  Inc.,  5458 
E.I.  du  Pont  de  Nenoours  A  Co.,  Inc..  15281. 

17244.  22426.  30343 
Elanco  Productt  Co..  18897,  23448.  36368 
FMC  Corp.,  10286 
Hoechst  Celanese  Corp.  et  al.,  7569 
ICI  Americas,  Inc.,  12188,  32276 
Mobay  Corp  et  al.,  41238 
Rhone-Poulenc  Ag.  Co.  et  al..  3074 
Uniroyal  Chemical  Co..  39131 
Unocal  Corp.  et  al.,  39783 
Pesticide  programs: 
Confidential  business  information  and  data 
transfer  to  contractors,  794,  18896, 
21518,  21519,  23449,  26499,  27392. 
27799,  31101.  37640-37644,  50291 
Crisis  exemptions;  annual  report.  45384. 

49823 
Endangered  species  protection  program, 

7716 
Monsanto  Agricultural  Co.;  genetically 
altered  organism  to  use  on  winter 
wheat;  field  test.  36369 
Pesticide  assessment  guidelines — 
Dau  reporting  addenda,  2535.  12186, 

18896,20011 
Proposed  revision.  20012 
Pesticide  monitoring  inventory;  availability 

for  use  by  general  public,  17755 
Registratioa  standards — 
Availability,  etc.,  23449,  27392 
Evaluation  procedures;  availability.  9486. 
12187,  32276 
Registration  standards  and  special  reviews; 
docket  indices;  mailing  listt  inclusions, 
47865 


Special  review — 

Alachlor,  11938 

Captafol,  33535 

Chlordimeform,  36422 

Cyanazine,  795 

2,4-D,  2,4-DB,  and  2,4-DP;  proposed 
decision  not  to  initiate,  9590 

Dichlorvos,  5542,  9024 

Linuron,  31262 

Tributyltin  (antifoulants  use),  39022 
Strychnine;  notification  of  District  Court 
order,  18932 
Pesticide  registration,  cancellation,  etc.: 
Aldicarb  products,  24630.  32494 
American  Cyanamid  Co..  24493 
American  Cyanamid  Co.  et  al..  4712 
Boyle-Midway  Household  Products.  Inc..  et 

al.,  27390 
Bradford  MFG  Co.  et  al.,  46816,  31625 
Brea  Agricultural  Service.  Inc..  27390 
Chevron  Chemical  Co.  et  al.,  5459,  12640 
Chlordane  and  heptachlor  termiticides, 

11798.  11801,  13379 
Cyanazine,  6697 
Diazinon,  11119 
Ecogen  Inc.,  4713,  10284 
Fleming  Laboratories.  Inc..  45384 
Griffin  Corp.  et  al.,  51 134 
Igene  Biotechnology  Inc.,  4713 
Inorganic  arsenicals  for  non-wood 
preservative  use,  24787,  33177 
McBrayer,  Bob,  9486 
Methidathion,  etc.,  43766 
Miles  Laboratories,  16780 
Penick-Bio  Corp..  26498 
Pentachlorophenol,  5524 
Safer,  Inc.,  10287 
Sandoz  Crop  Protection  Corp.  et  al.,  37866, 

45656 
Sodium  fluoroacetate.  51002 
Strychnine.  39132 
Tributyltin.  50093 
Tull  Chemical  Co..  Inc.,  39792 
Zoecon  Corp.  et  al.,  10284 
Pesticides;  emergency  exemptions,  etc.: 
Anilazine,  etc.,  35550 
Avermectin  Bl,  1,  7568  ,  8276.  11337,  16467, 

43382,  48614 
Bifenthrin,  24142,  24785 
aofentezine,  9484,  10287,  11337,  11338, 

16468 
Dicamba,  etc.,  45383 
Dinoteb,  3072,  4885,  6693,  6695,  11938 
Dormex.  36635 
Harmony.  793.  2285 
Harmony,  etc.,  20009 
Hexythiazox,  10287,  11338 
Hydrogen  cyanamide,  2284,  35372 
6-(4-Isopropyl-4-methyl-5-oxo-2-imidazolin-2- 

yl)  methyl  ester,  etc.,  10288 
Hydrogen  cyanamide,  etc.,  50289 
Mancozeb,  3938 
Metalaxyl,  50092 
Metalaxyl,  etc..  4714 
Metolachlor.  8277,  9485,  2001 1,  25049 
Ozyfluorfen,  12987 
Paraquat,  etc.,  264% 
Permethrin,  etc.,  39786 
Prometryn,  etc.,  50290 
Purwit,  5465,  8278,  43269,  46976 
Pyridate,  12988 

Sethoxydim,  etc.,  12186,  30092,  34871 
Strychnine,  12587,  51909 
Thiophanate-methyl,  4887,  11938,  50091 
Tricyclazole,  7570 


Triflumizole,  27389 
Pesticides;  experimental  use  permits,  etc.: 
Abbott  Laboratories  et  al.,  13128.  24494. 

32277 
American  Cyanamid  Co.  et  al.,  17756 
BASF  Corp.  et  al.,  35549,  40824 
aba-Geigy  Corp.  et  al..  11339 
Crop  Genetics  International,  2641,  32440. 

34871 
E.I.  du  Pont  de  Nemours  ft  Co.,  Inc.,  et  al., 

7571.  39782 
Rohm  Haas  ft  Co.,  3074 
Pesticides  in  food;  Delaney  clause,  41 104, 

47901 
Pesticides;  receipU  of  State  registrations,  4888. 
11339.  11938.  16211.  21519,  27799.  33531. 
37393,46112 
Pesticides;  temporary  tolerances: 
Amitraz.  18898.  33536 
Avermectin.  11341.  22383 
Biphenthrin,  35551 
Clofentezine,  16780 
E.I.  du  Pont  de  Nemours  ft  Co..  Inc..  10282. 

22383.  35332 
Hoechst  Celanese  Corp..  10283 
Mepiquat  chloride,  36635 
Myclobutanil,  17757 
Mycogen  Corp.,  10282 
Norflurazon,  17760 
Pyridate.  28265 
Rohm  ft  Haas  Co.,  5465 
Tefluthrin.  35553 
Thiodicarb,  26500 
Triclopyr,  35554 
Triflumizole.  21522.  27799 
Privacy  Act;  systems  of  records.  4890.  17758 
Regulatory  negotiations;  proposed  rules 

development.  51003 
Senior  Executive  Service: 
Performance  Review  Board;  membership. 
12074 
Solid  wastes: 
Municipal  solid  waste  in  U.S., 

characterization.  1960-2000  (Update 
1988);  report  availability,  29085 
Superfund  programs: 
Computerized  public  data  base  containing 
toxic  chemical  release  inventory; 
meeting,  7567 
Federal  facilities  compliance  strategy 

availability,  50368 
Federal  facilities;  hazardous  substances 

priority  list,  4280,  46364,  49375 
Hazardous  substance  research  centers.  93S8 
Hazardous  substances  priority  list 
(toxicological  profiles).  41280 
Hazardous  waste  treatment;  cost-effective 

methods,  application  requests.  9338 
Mixed  funding  settlements.  8279 
Municipal  settlement  policy.  25537.  27106 
Notice  letters,  negotiations,  and  information 

exchange;  guidelines,  5298 
State  hazardous  waste  capacity  assurance 
requiremenu  guidance;  draft  availability, 
33618,  39785.  52783 
Toxic  Chemical  Release  Inventory;  access  to 

reading  room,  25661 
Trade  secret  information  access — 
Labat-Anderson.  Inc..  29774 
Superfund;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
Acme  Laundry  et  al.,  4070 
AtlanU  Gas  Light  Co.  (Rome  Coal  Tar  Pit 

Site.  GA),  33110 
Auburn  Church  Road  Drum  Site,  NC,  44526 
A.Y.  McDonald  Site.  lA,  26858 


Babb  Drum  Site,  SC.  26859 

Bostic  Equipment  Garage  Drum  Site.  NC. 

36489 
Bourdeaudhui  and  Kapinos  case.  15129 
Buckhom  Pesticide  Site.  NC,  24496 
Cannons  Engineering  Corp.  et  al.,  20165 
Clayton  Battlefield  Site,  35373 
Davidson  Interior  Trim/Textron  et  al., 

22222 
DeUett,  Harold,  et  al..  9807 
Electric  Equipment  Corp.  of  Virginia,  22566 
HoUingsworth  Prc^»erty  Site,  NC,  40127 
Jacques  Miller  Drum  Site,  TN,  37051 
Nati(»al  Anodizing,  Inc.,  37344 
Peachtree  Mercury  Site,  GA,  44527 
Rock  Road  Drum  Dump  Site,  35373 
Salvo  Property  Site.  GA.  27393 
Sherwin-WUhams  Co..  37643 
Southern  Lumber  Co.  et  al..  23682 
Summit  National  Site.  OH,  40490 
Vaas  Truck  Wreck  Site,  NC.  40127 
Veterans  Administration  Medical  Center. 

Canandaigua,  NY,  et  al..  9700 
Woodward  Property  Site,  10560 
Zenith  Chemical  Co.  Site.  GA.  49227 
Toxic  and  hazardous  substances  control: 
Asbestos-containing  materials  in  schools — 
Asbestos  management  plans  submission; 

deadline  deferral,  29210 
EPA-approved  courses  and  tests,  and 
accredited  laboratories,  33574,  39403, 
48424,  51623 
EPA-approved  training  courses  and  State 
accrediution  programs,  3982,  20066, 
25049 
Laboratory  quality  assurance  program; 

interim,  10151 
Laboratory  quality  assurance  program; 
interim  accreditation  clarified,  49603 
Chemical  substances  inventory;  incorrect 

listings  removed,  949.  9848,  44814 
Chemical  testing- 
Conditional  exemptions,  1062 
Data  receipt.  951.  6198.  13319,  17760. 
19334,  20685,  23450,  23451,  25008, 
25049,  25662,  27564,  28909.  32322. 
33537.  37643.  43267,  45385.  47867, 
48614,49227.51134 
Exclusion  or  waiver,  3938,  9848,  15282 
Confidential  business  information  and  data 
transfer  to  contractors,  3075.  10422. 
15596,  16468,  19335,  21916,  27079, 
32442.  43034,  43268,  45975,  47867, 
48584.  31135 
Confidential  business  information;  access  by 

General  Accounting  Office,  27078 
Interagency  Testing  Committee- 
Chemicals  for  review,  5466 
Report,  18196,  27430,  46262 
Polychlorinated  biphenyls  (PCBs);  disposal 

approval,  17761,  18900,  43767 
Premanufacture  exemption  applications. 
3450.  8972.  12588,  15284,  22044,  29086. 
35556,  40825,  41410,  45385,  47867,  50569 
Premanufacture  exemption  approvals.  283, 
2642,  3785.  4891,  5213,  10560.  16188, 
18132,  20893.  26307.  27233,  31914. 
34348,  48974,  49785,  50137 
Premanufacture  notices;  monthly  status 
reports,  24402,  23049,  25408,  25414, 
25418,  26712,  34232,  34238,  40618, 
47794,  47910,  49966,  50623,  32084 
Premanufacture  notices  receipts.  5621,  5623, 
8960,  9807,  11703,  11939,  14839.  15130, 
15282,  15462,  17534,  18899,  19030, 
21547.  23149,  23167,  23794,  24143, 


25662.  27393,  27394,  29086,  29307. 
31915.  32275.  32820,  33337-33543. 
34584.  34871.  35555.  36697.  37048. 
39787,  39790,  40824,  41410.  435ia 
45547-45565,  45975,  46655,  47760, 
47761,  49786-49788, 49966,  49967, 
50569,  51135 
PremanufiM^ture  notices  review  period 

extensions,  2888,  9487 
Premanufacture  notices  review  period 

terminations,  48975 
Significant  adverse  reactions;  records  and 
reports— 
Tri(aIkyl/aIkoxy)  phocphates  and 
diisocyanates,  1408 
Significant  new  use  rules  and  consent  order; 

availability,  8695 
Testing  consent  agreement  development — 
CI.  Disperse  Blue  79,  39786 
Diiaodecyl  phenyl  phosphite,  4072 
Octamethylcyclotetrasiloxane  (OMCTSX 
11341 
Trade  secret  access,  17244 
Toxicity  characteristic,  regulatory  levels 
establishment  and  chronic  toxicity 
reference  level  revisions;  generic  dilutioii/ 
attenuation  factor  use.  18024 
Water  pollution  control: 

Agricultural  chemicals  in  ground  water, 
pesticide  strategy;  availability,  5830 
,  Qean  Water  Act- 
Class  I  and  II  administrative  penalty 

assessments,  345a  5214,  11701.  17978, 
23206,  30714.  31099.  31100.  37345, 
40765.  44526.  48721,  50291 
Guidance  document  availability,  8973 
National  sewage  sludge  survey;  availaMity 
of  sampling  and  analytical  methods, 
39133 
Violations;  proposed  administration 
penalty  assessment,  15284,  17245 
Disposal  site  determinations — 
East  Everglades  area.  FL.  1678,  12729, 

30093 
Hurricane  Creek,  Bacon  County,  GA, 

26859,  36636 
Russo  Development  Corp.  wetlands, 

Carbtadt.  NJ.  16469 
Ware  Creek,  James  aty  County.  VA. 
46656.  49789 
Dredged  and  fill  discharge  program,     / 
jurisdiction;  spedtl  cases,  list,  33544 
Drinking  water — 
Health  advisories,  563 
Lead  prohibition  and  public  notice 

requirements;  State  implementation 
and  enforcement;  policy  guidance. 
40270 
Priority  list;  contaminant  substitutes.  1892 
Drinking  water  additives  technical  assistance 

program;  termination.  23386 
Facilities  prohibited  from  receiving 

Government  contracts,  etc.;  list.  32233 
State  water  quality  standards;  adoptions  and 
approvals;  updated  listing;  availability. 
4209 
Underground  injection  control  program — 
Maximum  allowable  injection  pressure  for 
rule  authorized  wells  establishment; 
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Montana.  20013 
Safe  Drinking  Water  Act;  allocations  for 
Oaaaes  I  and  II  well  activities,  and 
Indian  Tribe  ftinding,  30S69 
Water  pollution  control;  sole  source  aquifer 
designations: 
Arizona.  38337 
Connecticut.  17108 
Idaho,  38782 
Indiana,  23682 
Louisiana.  20893.  23S38 
Maine.  24496 

Massachusetts.  3431,  49920 
Mississippi.  23S38 
Montana.  2089S 
New  Jersey,  23685.  23791 
New  York.  22045.  23685 
Ohio.  15876.  25670 
Rhode  Island,  17108,  19026 
Texas,  20897 

Washington,  38779.  38782 
Water  pollution;  discharge  of  poUutanU 
(NPDES): 
Alaska  OCS  operations.  2631 
Abska  OCS  operations  (Beaufort  Sea  II  and 

Chukchi  Sea).  37846 
Florida.  32442.  43035 
Virginia.  53060 
Water  Quality  Act  of  1987;  implemenUtion: 
Effluent  guidelines;  proposed  plans  for 

review,  32584 
Guidance  documents  availability,  12989, 
19817 
Water  quality  criteria: 
Anibient  water  quality  criteria  documents; 
availability,  177.  19028,  33177 

Emriromimtal  Quality  Coimcil 

See  Council  on  Environmental  Quality 

Equal  Employment  Opportunity 
Commission 

RULES 

Age  discrimination  in  employment: 
Age  70  limit  removal,  and  tenured  faculty 
exemption  reenactment,  5971 
Correction,  15673 
Private  rights;  supervised  waivers  and 
releases;  suspension,  3370 
Employment  discrimination: 
Charges;  designation  of  Sute  and  local  fair 
employment  practices  agencies — 
New  Hanover  Human  Relations 
Commission,  3888 
Procedural  regulations: 
Directors,  Determinations  Review  Program, 
Program  Operations  OfTice;  authority 
delegation,  3369 

PROPOSED  RULES 

Age  discrimination  in  employment: 
Early  retirement  plans,  26788 
Employee  pension  benefit  plans,  26789, 
27360 

ReguUtory  agenda,  14410,  42570 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  16586,  17762,  50093 

Meetings:  Sunshine  Act,  194,  1439,  2347,  4497, 
5080,  5343,  5853,  6057,  7072,  7464.  8718, 
11160,  12864,  13463.  14887,  15492.  15771. 
16512.  16612.  17136,  18948,  20213.  20937, 
22067,  22608.  24398,  25239,  25721.  26367, 
27103,  27263,  27921,  28331,  29112,  34192, 
35251,  35408,  36389,  37388,  37670.  37908. 
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39579.  40821,  41645.  43798.  45184.  45832. 
32913 
Minorities  and  women  in  corporate  America; 

hearings.  11907.  18901 
Senior  Executive  Service: 
Performance  Review  Board;  membenhip, 
41239 

ExecntlTc  Legisiatlfe,  and  Judicial 
Salaries  Ownmlsrion 

See  Commiasioa  on  Executive.  Legishitive.  and 
Judicial  Salaries 

EzecntlTe  Office  of  the  President 

See  Administration  OfRce.  Executive  Office  of 
the  President;  Central  Intelligence 
Agency;  esidential  Documents; 
Management  and  Budget  Oflke; 
Presidential  Documents;  Central 
Intelligence  Agency;  CoaiKtl  on 
Environmental  Q«dity;  Management  and 
Budget  Office;  Presidential  Commission  on 
the  Human  Immunodeficiency  Virus 
Epidemic;  Presidential  Documents; 
Science  and  Technology  Policy  Office. 
Trade  Representative.  Office  of  United 
States 

Export  Administration  Bureau 

See  also  International  Trade  Administration 
RULES 

Distribution  license  procedures: 
Electronic  computers;  processing  data  rates, 

43427 
Foreign  consignees  removed  or  suspended, 
41321 
Documentation  requirements: 
International  and  Indian  import  certificates; 
consigAee/purchaser  statement 
requirements,  44002 
Export  administration  regulations; 

redesignation,  37731 
Export  Ucensing: 
Commodity  control  list — 
Computer  software;  decontrolled  LAN 

equipment.  44833 
Marine  water  tube  boilers,  51751 
Finland;  exports  and  permissive  reexports  to 
China  under  General  License  G-GEU 
and  GCG;  higher  level  computers. 
45899 
Machine  toob  and  dimensional  inspection 
machines.  48529 
Libya;  medicine  and  medical  supplies 
shipments,  40410 

PROPOSED  RULES 

COCOM  participating  countries;  reexports. 

46878 
Export  licensing: 
Commodity  control  Hst— 

Electronic  computers  and  related 

equipment;  supercomputer  definition, 
48932 
Foreign  products  incorporating  U.S.-origin 
parts  and  components,  49327 
General  License  G-COCOM;  shipmenU  to 
cooperating  countries,  49202 
Foreign  policy-based  export  controls,  45911 
Technical  data,  software,  and  their  direct 

product,  40074 
NOTICES 

Export  privileges,  actions  affecting: 
Behar,  Robert,  et  al.,  48666 


Bofbas.  Stefan  L.,  et  al..  28421 

Brero.  Mario,  et  al..  13387.  23143 

BuccoHer,  Andre  A..  7347 

Buel  Electronic  Connectors.  Inc..  7349 

Carter.  Richard  G..  43911 

Chipex.  Inc..  et  al..  29332 

Coyle.  Martin.  32733 

d'Haens.  Joseph  P.M..  13382 

Edwards,  Ivor,  et  al.,  29361 

Elzer,  Anton,  et  al..  28676 

Enach  S.A.R.L..  2320 

Forstner,  Josef,  et  al.,  21717 

Gouzene,  Gilles,  29363 

Oouzene,  Pierre,  29365 

Hakanaon,  Swen  Olof,  3039 

Harrison.  Athol  Mayo.  Dr..  et  al..  47239 

Ivady.  Sandor.  et  al..  39736 

Lange.  WUfried.  et  al..  13253.  23294,  43249. 

52207 
Marti  S.A.  et  al.  .24334  .32637.  44213 
McLean,  Donald,  et  al.,  6999 
Newkirk,  WUliam  T.,  et  al.,  33833 
Park.  Jong  Hee.  et  al..  37326 
Purchasing  Pool  Co..  32638 
Rodler.  Friedrich.  et  al..  28422 
Sappir,  Joseph,  et  al..  428 
Sharma.  R^jieev.  et  al.,  50562 
Tadmor,  Dan  Peter,  et  al..  44932 
Tong.  Man  Chung,  et  al..  51291 
United  Exporters  Co..  5811 
Wirth.  Hans,  et  al.,  16441 
Foreign  availability  assessments: 
Marine  water  tube  boilers.  51869 
Sputtering  equipment.  34135 
Trichlorotrifluoroethane-containing  solvents, 

47841 
Meetings: 
Automated  Manufacturing  Equipment 

Technical  Advisory  Committee.  34328. 

38045,  44932 
Computer  Peripherals.  Components,  and 

Related  Test  Equipment  Technical 

Advisory  Committee.  23430,  44054 
Computer  Systems  Technical  Advisory 

Committee,  27379,  33835,  33836,  39123- 

39126,  47362,  47363 
Electronic  Instrumentation  Technical 

Advisory  Conunittee,  27737,  36085, 

44216 
Materials  Technical  Advisory  Committee. 

36873 
Military  Critical  Technologies  List 

Implementation  Technical  Advisory 

Committee.  31075.  43952 
Semiconductor  Technical  Advisory 

Committee.  28030,  52759 
Telecommunications  Equipment  Technical 

Advisory  Committee,  17236,  26623. 

26624.  35344,  43312 
Transportation  and  Related  Equipment 

Technical  Advisory  Committee.  28901, 

46893 

Export-Import  Bank 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  47259 
Meetings: 
Advisory  Committee,  8285,  22222,  33847. 
44119 


Family  Support  Administration 

See  also  Child  Support  Enforcement  Office; 
Community  Service^  OfTice;  Refugee 
Resettlement  OfFce 

RULES 

Grants: 
ADP  equipment  and  services;  conditions  for 

Federal  financial  assistance,  26 
State  legalization  impact  assistance 

(Immigration  Reform  and  Control  Act; 
implementation),  7832 
Public  assistance  programs: 
Adult  assistance  programs — 
Aliens;  eligibility  determination 

requirements;  correction,  467,  30432 
Income  and  eligibility  verification  system. 
52709 
Aid  to  families  with  dependent  children 
(AFDC)- 
Aliens;  eligibility  determination 

requirements;  correction,  467 
Income  and  eligibiUty  verification  system. 

52709 
Replacement  cnecks  treatment,  24267 
Utility  payments  treatment  by  applicanU  or 
recipients  living  in  federally  assisted 
housing,  35198 
Refugee  resettlement  program: 
Cash  and  medical  assistance,  32222 

NOTICES 

Aid  to  families  with  dependent  children: 
Monthly  reporting;  documentation  of  State 
requests  to  exempt  certain  subcategories 
of  recipients,  38073 
State  plan  amendments,  reconsideration; 
hearings — 
California,  9490 
Massachusetts.  47766 
Tennessee.  47767 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Low  income  home  energy  assistance 
program — 
Funds  reallotment,  39349 
Sute  median  income;  1989  FY,  10947 
Organization,  functions,  and  authority 
delegations,  24130,  41627 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 
Accounting  and  reporting  requirements — 

Problem  loans,  etc.,  3334,  7340,  16696 
Borrower  rights,  2823 
Credit-related  forms  of  insurance;  authority 
to  sell  to  members  and  borrowers, 
33303,  40867 
Disclosure  to  shareholders — 

Problem  loans,  etc.,  3334,  3333,  7340 
Examinations  and  investigations,  27133, 

35303 
Farm  Credit  System  Capital  Corp.— 
Organization  and  operation,  12140 
Funding  and  fiscal  affairs — 

Borrower  rights,  etc.,  35427,  45076 

Capitalization  bylaws,  issuance  and 

retirement  equities,  etc..  40033 


Farm  Credit  System  Financial  Assistance 
Corp.,  securities,  book  entry 
procedures,  12140,  27136 
Funding  operations — 
Borrower  rights,  etc.,  35427 
Farm  Credit  System  Financial  Assistance 
Corp.,  securities,  book  entry 
procedures,  12140,  27156 
Minimum  capital  adequacy  standards, 
39229 
Loan  policies  and  operations — 
Borrower  rights,  etc.,  35427,  45076,  52401 
Farm  Credit  System  Financial  Assistance 
Corp.;  securities;  book  entry 
procedures.  12140,  27156 
Loss-sharing  agreements,  775,  3191 
Minimimi  capital  adequacy  standards, 

39229 
Correction,  3191  y 

Merger  and  reorganization  proposals,  16693, 

29445 
Organization — 
Receiverships  operation,  18810 
System  institutions;  reorganization 
authorities,  39079 
Personnel  administration.  22134 
Practice  and  procedure — 
Civil  money  penalties;  assessment  and 
collection,  etc..  27284,  35306 
Regulatory  accounting  practices,  40049 
Shareholders  disclosure,  16696,  21986 
System  institutions — 
Organization,  disclosure  to  shareholders, 

etc.,  50381 
Reorganization  authorities,  39079 
Nondiscrimination  on  basis  of  handiaq>  in 
federally-conducted  programs  and 
activities,  19884,  23481 
Organization  and  functions,  16693 

PROPOSED  RULES 

Farm  credit  system: 

Accounting  and  reporting  requirements — 

Federal  Agricultural  Mortgage  Corp.; 

agricultural  real  estate  loans, 

secondary  market.  39609 

Agricultural  Credit  Act;  implemenUtion. 

44438 
Credit-related  forms  of  insurance;  authority 

to  sell  to  members-borrowers,  20647 
Disclosure  to  shareholders — 
Federal  Agricultural  Mortgage  Corp.; 
agricultural  real  estate  loaua, 
secondary  maitet,  39609 
General  provisions— 
System  institutions;  reorganization,  etc.. 
20637 
Examinations  and  investigations,  16936 
Funding  and  fiscal  affairs — 
Borrower  rights,  etc..  13402.  16937.  16963. 

39099 
Capitalization  bylaws,  issuance  and 
retirement  equities,  etc..  34109 
Minimum  permanent  capital  standards. 

4642.  16948,  30071 
Securities  issuance,  16963 
Funding  operations — 

Borrower  rights,  etc.,  15402,  16937,  16963, 

39099 
Minimum  capital  adequacy  standards,  4642 


Loan  policies  and  operations,  4417,  16937, 
16963 
Borrower  rights,  etc.,  15402,  16937,  16963, 

39099,  45101 
Federal  Agricultural  Mortgage  Corp.; 
agricultural  real  esute  loans, 
secondary  market,  39609 
Minimum  capital  adequacy  standards,  4642 
Organization,  16936 

Conservatorships  and  receiverships,  16934, 

43897 
System  institutions;  reorganization 

authorities,  4416 
System  institutions;  reorganization,  cSc., 
20637 
Personnel  administration- 
System  institutions;  reorganization,  etc., 
20637 
Practice  and  procedure — 
Civil  money  penalties;  assessment  and 
collection,  etc..  16966 
Regulatory  accounting  practices.  16968 
System  institutions — 
Organization,  disclosure  to  sharehoMers, 

etc.,  20637 
Reorganization  authorities.  4416 
Regulatory  agenda.  14594.  42750 

NOTICES 

Farm  credit  system: 
Civil  money  penalties  policy.  27286 
Farm  Credit  Bank  of  Louisville  et  al.; 

charter  canceUatioo,  etc.,  S1003 
Farm  Credit  System  Assistance  Board  et  al.; 

charter,  etc..  4072 
Farm  Credit  System  Financial  Assistance 

Corp.;  charter,  1679 
Federal  Land  Bank  of  Jackson  et  al.; 
receiver  appointment,  18812,  30343, 
47762 
Meetings;  Sunshine  Act,  94,  652,  1439,  2667, 
6057,  7629,  10034,  13463,  15492,  16612, 
18948.  20717,  22264,  22761,  23718,  26128, 
27103,  28331,  29986,  34367,  37388,  38833, 
39013,  43966.  45419.  49007.  49820.  32574 

FaroMrs  HooM  Administration 
RULES 

Administrative  regulations: 
Assistant  Administrator.  Fanner  Programs; 

divisions  and  stafb  reorganization,  20090 
Employment — 
County  committee  members;  election,  9597 
Loan  and  grant  programs: 
Construction  and  repair- 
Planning  and  peiforming  constmction  and 
other  devdopment;  correction.  2147 
Rural  housing — 
Rental  housing  loan  policies,  procedures, 
and  anthorizatioas,  2150 
National  Environmental  Policy  Act; 

implementation,  36237 
Program  regulations: 
Agricultural  Credit  Act;  implementatioa. 
35638 
Correction.  39014.  45755 
Agricultural  loan  mediation  program,  32S97 
Appeals  procedures;  national  appeals  staff 
establishment,  etc.,  26400 
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Associations — 

Community  facility  loans,  6784 
Business  and  industrial  guaranteed  loan 
appeals  program,  40399 
Exceptions  list  reduction,  43237 
Community  facility  projects;  correction, 

3861 
Concentration  banking  system; 

implementation,  26387 
Construction  and  repair — 
Planning  and  performing  construction  and 
other  developments,  43673 
Debt  settlement- 
Community  and  business  programs,  13098, 
43887 
Debt  settlement  actions  processing,  36934 
Disaster  assistance  and  emergency  loan 

policies,  30382 
Form  FmHA  1944-3,  "Budget  and/or 
Financial  Sutement";  format  change, 
17687 
Correction,  36432 
Guaranteed  farm  loan  programs — 
Account  liquidation  proceedings;  interest 
rate  buydown  and  eligibility 
determinations,  8148 
Highly  erodible  land  and  wetland 
conservation,  7330 
Correction,  14777 
Industrial  development  grants,  30243 
Methodology  and  formulas  for  allocation  of 

funds,  26228 
Personal  property — 

Loan  assumption  processing,  10337 
Property  management- 
Intermediary  relending  program,  30643 
Security  servicing.  27819 
Real  property — 
Loan  assumption  processing,  10337 
Multiple  housing  loans;  security  servicing, 

13800 
Rental  housing  displacement  prevention, 
13244 
Rural  development- 
Intermediary  relending  program,  30643 
Rural  housing- 
Rental  housing  displacement  prevention, 

13244 
Section  302  loan  policies,  procedures,  and 

authorizations,  7178.  13243,  44176 
Section  302  loan  policies,  procedures,  and 
authorizations;  interest  credit,  33067 
Servicing  and  collections- 
Account  servicing  policies,  13797 
Community  facilities  loan  and  grant 

programs;  interest  rate  change,  13798 
Concentration  banking  system;  checks 

endorsement  for  deposit,  33804 
Credit  need  and  borrower  graduation 

analysis,  39739 
Existing  loans  deferral,  13799 
Federal  claims  collection;  salary  offset, 

44177 
Qrant  servicing  and  monitoring,  3860 
Intermediary  relending  program,  30643 
Multiple  housing  loans;  security  servicing, 

13800 
Predetermined  amortization  schedule 
system  (PASS)  account  servicing, 
16243 
Set-aside  loan  indebtedness;  farmer 

program  borrowers;  rescheduling  and 
reamortization,  3337 
Single  family  housing  fund  analysis,  10241 
Supervised  bank  accounts,  231 

Correction,  24437 
Supplemental  Appropriations  Act; 

implementation;  annual  production  loan 


and  subordination  grants  to  delinquent 
borrowers,  8738 

PROPOSED  RULES 

Debt  collection;  applicant  certification 

sutemenu  use,  9318 
Employment: 

County  committee  members;  election,  3176 
Loan  and  grant  programs: 
Audits;  OMB  Circular  A-73  impletnenution, 

2832 
Community  facility  loans,  31363 
Program  regulations: 
Agricultural  Credit  Act;  implemenution, 

18392 
Agricultural  loan  mediation  program,  17198 
Appeals  procedures;  national  appeals  staff 
establishment,  etc.,  12693 
Correction,  16613 
Associations — 

Industrial  development  grants,  17933 
Audits;  OMB  Circular  A-73  implemenution, 

2832 
Business  and  industrial  guaranteed  loan 
appeaJs  program,  4414,  10100 
Exceptions  list  reduction,  13832 
Construction  and  repair — 
Planning  and  performing  construction  and 
other  developments,  7332 
Credit  reports  on  individuals,  29341 
Guaranteed  farm  loan  program.  16416 

Lender  participatioa.  22764 
Multiple  family  housing  borrowers  and  grant 
recipients;  management  and  supervision, 
21460 
Operating  loans,  annual;  delinquent 

borrowers,  37317 
Property  management — 

Intermediary  relending  program,  17201 
Rural  development- 
Intermediary  relending  program,  17201 
Rural  housing — 
Section  302  loan  policies,  procedures,  and 
authorizations;  interest  credit,  14810 
Section  304  loans  and  grants,  19924 
Section  313  loan  policies,  procedures,  and 
authorizations,  40430 
Servicing  and  collections — 
Community  facilities  loan  and  grant 
programs;  unauthorized  loans,  etc., 
30972 
Credit  needs  and  borrowers  graduation; 

analysis,  10098 
intermediary  relending  program,  17201 
Reporting  delinquent  borrowers  to  credit 
bureaiu,  44013 
Single  family  loan  making  and  inventory 

property  management,  27863 
Single  family  residential  property  appraisal, 
23406 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Housing  preservation  program,  43791 
Intergovernmental  review  of  agency  programs 

and  activities.  31073,  44303 
Loan  and  grant  programs: 
Credit  report  fees,  32926 
Housing  demonstration  program,  3610,  32203 
Housing  preservation  program,  2066 
Organization,  functions,  and  authority 
delegations: 
Sute  Directors,  2067,  40247 


Federal  Aiiatimi  Adminiitration 

RULES 

Air  carriers  certification  and  operations: 
Airborne  low-altitude  windshear  equipment 
and  training  requirements,  37688 
Correction.  40316 
Airplane  operation  and  foreign  air  carrier 

security;  correction,  2223 
Airport  certification,  40842 

Correction,  44388 
Anti-drug  program  for  personnel  in  specified 
aviation  activities,  47024 
Correction,  49979 
Cockpit  voice  and  flight  recorders,  26134 
Emergency  evacuation  systems  and 

components;  mandatory  reporting,  8726 
Foreign  repair  stations.  47362 

Correction,  49378 
Smoking  aboard  aircraft.  12338 

Correction,  14888,  44182 
Special  Federal  Aviation  Regulation  No.  36; 

major  repair  daU  development,  49322 
Transport  category  airplanes — 
Improved  flammability  standards  for 
materials  used  in  cabin  interiors. 
32364.  37542.  37671 
Air  traffic  operating  and  flight  rules: 
Air  defense  identification  zones  (ADIZ); 
security  control,  18216 
Correction.  21989.  34043 
Airplane  operation  and  foreign  air  carrier 

security;  correction,  2223 
Cockpit  voice  and  flight  recorders.  26134. 

30838.30906 
Inoperative  instruments  and  equipment, 

30190 
Security  control — 
Air  defense  identification  zone;  flight  plan 
and  transponder  requirements.  39842. 
44182 
Special  Federal  Aviation  Regulation  No.  47; 
noise  restricted  aircraft  special  flight 
authorization;  correction,  233 
Special  Federal  Aviation  Regulation  Na  30- 
2;  Grand  Canyon  National  Park;  flight 
rules  in  vicinity,  20264,  36946 
Correction.  21986.  32603 
Special  Federal  Aviation  Regulation  No.  31- 
1;  Los  Angeles  Intematioiud  Airport; 
flight  rales  in  vicinity,  3810 
Correction,  4846 
Transponder  with  automatic  altitude 

reporting  capability  requirements  and 
controlled  airspace  common  floor,  23336 
Correction,  23030,  26392 
Aircraft  operation  outside  U.S.  pending  receipt 
of  XDgistration  certificate,  unauthorized  by 
FAA;  legal  opinion,  30208 
Aircraft  products  and  parts,  certification: 
Parts  and  products  produced  under 

production  certificates;  manufacturers' 
responsibilities,  48320 
Special  conditions — 
Boeing  Model  767  Series  airplanes  with 
Pratt  A  Whitney  PW4000  Series 
airplanes,  17171 
British  Aerospace  BAe  ATP  airplanes. 

8866 
British  Aerospace  Jetstream  Series  3200. 
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Model  3201  airplanes.  13017 
Cessna  Model  172  Series  airplanes  with 
Porsche  PFM3200  engines  installed, 
13113 
Cessna  Model  414A  airplanes  with  TCM 
TSIOL-3S0  engines  installed,  49297 
Domier  228-200  airplanes,  14182 
Gates  Leaijet  Model  31  airplanes,  26036 
GROB  Model  113  Series  airplanes,  39448 
Petersen  Aviation,  Inc.  (modified  Beech), 

1743 
Petersen  Aviation,  Inc.  (modified 

Bellanca),  1746 
Petersen  Aviation,  Inc.  (modified  Cessna), 

2721-2730 
Petersen  Aviation,  Inc.  (modified 
Gulfstream),  2733 
Aircraft  registration: 
Conveyances  affecting  title  to  or  interest  in 
aircraft;  recordation,  191 1 
Correction,  3808 
Airmen  certification: 

Airman  medical  certificate  applications 
falsification;  traffic  convictions  record; 
enforcement  policy  terminated,  44166 
Anti-drug  program  for  personnel  in  specified 
aviation  activities,  47024 
Correction,  49979 
Airport  noise  exposure  maps  and  compatibility 
programs;  preparation  and  submission, 
44334 
Airport  radar  service  areas.  666,  3008,  3842, 
'     6918,  11020,  15634,  18835,  19740,  24406, 
27660,  34276,  36542,  39451.  44586.  50494. 
52576 
Airports: 
Sute  block  grant  pilot  program.  41302 
Correction,  46869 
Airworthiness  directives: 
Aerospatiale,  232,  1334,  3579,  15362,  17176, 

25134,  26038,  27847,  51095 
Airbus  et  al.,  39449 

Airbus  Industrie,  1608,  7730,  18076,  30975, 

31296,41149 
Airbus  Industrie  et  al.,  46603 
Airplanes,  small — 
Cabin  safety  and  occupant  protection; 
correction,  34194 
Alexander  Schleicher,  32889 
Allison.  9284 
Avions  Marcel  Dassault-Brequet  Aviation, 

20825 
Beech,  2735,  4604,  11837,  16246,  21628, 

36006,37991 
Bell,  3736.  12914,  16697,  27478,  45892. 

47944,  50920 
'    Bendix/King,  47179 

Boeing.  8-10.  493.  1609.  2005,  3001.  4114, 

5152.  6794.  7346.  7729,  8868,  9864, 

10188,  10245,  12376,  16248,  16698, 

18077-18082,  18834,  20827,  20829, 

25135.  25136.  27479.  27956,  28855, 
28856,  28859,  29652,  30976,  30979, 
30981,  32030,  36150,  36434,  37992, 
39250,  41151,  41313,  41314,  44156. 
44160,  45892,  46434,  46436,  46863, 
49978,50311 

Boeing  et  al.,  19765,  24252,  26762 
British  Aerospace.  11.  2478.  5363.  5364, 

7347,  8614,  8869,  17918,  21630,  21809, 

25137,  26764,  30977,  30982,  33445, 

36964,37993,41152,46865 
Bruce  Industries,  Inc.,  18083 
Canadair,  28858,  36269 
CAS  A,  13252,  26039.  34038 
Cessna.  3581.  5759,  13114,  14784,  19264, 

19266,  20826,  23219,  25138,  26988, 


32031,  34040,  36697,  40051,  41153, 
4718a  47670 
DeHaviUand.  3133,  7348,  11641,  15363, 

16249,  23755,  26040,  26989,  30978,  46862 
Dowty  Rotol,  25139 
EMBRAER,  19267,  33446.  41134.  49547 
Enstrom,  17177 
Faiichild,  232.  41156 
Fokker,  5763.  37995,  46438,  47943 
Garrett,  19766,  46439 
General  Dynamics,  41137 
General  Electric,  8870,  9431,  18348,  22647, 

43894,  52673 
Glaser-Dirks  Flugzeugbau  GmbH,  494, 

24682 
Glasflugel.  9432 

GQ  Security  Parachutes,  Inc.,  19768 
Grob,  12511 

Grob-Werke  GmbH  ft  Co.  KG,  20101 
Gulfstream.  3578,  3737,  6793 
Gulfstream  Aerospace  Corp.,  36965 
Hamburger  Flugzeubau,  1610 
Hamilton  Standard,  38284 
Hercules  et  al.,  11246 
Hoffinann.  25140 
HoneyweU.  Inc..  51094 
Lockheed.  15360.  16379,  16381,  17017,  28860 
Marvel  Schebler,  1611,  3807 
McDonnell  Douglas,  1613,  2736,  2737,  3577, 
3580,  3738,  8615,  8730,  16382-16384. 
17018,  18084,  21411,  26765,  28999, 
30023,  35306,  35307,  36436,  36438, 
37542.  39839,  46433.  46441-464*4. 
46866.  47942 
Messerschmitt-Bolkow-Blohm  GmbH,  495, 

30425  39450  44854 
Mitsubishi!  21412!  36437,  37996,  44180,  52670 
Mooney,  49548 
MORA  VAN,  29877 
Partenavia  Costruzione  Aeronautiche, 

S.p.A.,  20830,  37998 
Piper,  4383,  5763.  14786,  37999,  38000, 

47672,  48521 
Pratt  ft  Whitney,  3002,  7074,  25315,  26043, 

26044,  45895,  45897 
Robinson,  9863 
Rolls-Royce  pic,  38002 
SAAB-Fairchild,  12,  5365,  12141,  16250, 

16385,  16699 
SAAB-Scania,  23754,  33448 
Schempp-Hirth  GmbH,  29448 
Schweizer  Aircraft  Corp.,  17178,  18085, 

29449  29451 
Short  Brothers  PLC,  13,  14,  20828,  29653, 

33449,  38003 
Sikorsky,  5366,  49853,  49854 
SOCATA,  1468 
Societe  Nationale  Industrielle  Aerospatiale, 

11643.  18086,  19769,  26042,  36270,  52672 
Sud  Aviation,  5154,  7732 
Teledync  Continental  Motors,  4115,  9866. 

11642,  12914,  12915,  30024,  46867 
TEXTRON  Lycoming,  11838,  16386,  25317 
Valentin  GmbH,  26045 
Wytwornia  Sprzetu  Komunikacyjnego,  4605 
Airworthiness  standards: 
Airplanes,  small — 
Cabin  safety  and  occupant  protection, 
30802 
Boeing  Model  767  Series  airplanes,  34274 
Cockpit  voice  and  flight  recorders,  26134, 

30838,30906 
Rotorcraft;  normal  and  transport  category; 
powerplant  and  rotor  drive  aspects  of 
type  certification,  34198 


Special  conditions— 
Boeing  Model  767  Series  airplanes  with 
Pratt  ft  Whitiiey  PW4000  Series 
airplanes,  17171 
British  Aerospace  BAe  ATP  airplanes, 

8866 
British  Aerospace  JetstreanrSeries  32000, 

Model  3201  airplanes,  15017 
Cessna  Aircraft  Co.  Model  560  airplanes, 

47664 
Cessna  Model  172  Series  airplanes  with 
Porsche  PFM3200  engines  installed, 
13113 
Dornier  228-200  airplanes,  14782 
FairchiW  Modeb  SA227-CC  SA227-DC, 

and  SA228-AE  airplanes,  37989 
Gates  Leaijet  Model  31  airplanes,  26036 
GROB  Model  115  Series  airplanes,  39448 
Gyroflug  Model  SCOl  Speed  Canard 

airplanes,  49851 
P^enen  Aviatton,  Inc.  (modified  Beech), 

1745 
Petersen  Aviation,  Inc.  (modified 

Bellanca),  1746 
Petersen  Aviation,  Inc.  (modified  CessaaX 

2721-2730 
Petersen  Aviation,  Inc.  (modified 
Gulfstream),  2733 
Transport  cat^ory  airplanes — 
Seat  safety  standards,  17640 
Civil  penalty  actions;  rules  of  practice,  34646 

Correction.  39404 
Colored  Federal  airways.  25141,  27106 
Control  areas,  40408 

Contix)!  zones,  496,  11060,  11839,  12916,  17019. 
17690.  23219.  23603.  25321.  25322,  27848, 
30670,  32033,  3345a  33452,  36558,  36966, 
40052.  41158,  46868,  47181,  48897 
Control  zones  and  transition  areas,  41 18,  6142. 
7349,  8301,  22137,  23604,  26232,  27849, 

31297,  51335 

IFR  altitiides,  1005,  6573,  15364,  20103,  23222, 

31298,  41315,  47945 
Investigative  and  enforcement  procedures: 

Airport-rdated  proceedings,  33782 
Correction.  35255 
Jet  routes.  497.  1336-1339,  2014-2017,  14787. 
24255.  25143.  27106.  32214.  4386a  50921 
Noise  standards: 
Aircraft  certification;  simplification  of  test 
requirements,  etc.,  16360 
Correction,  18835,  18949,  51087 
Helicopters;  normal,  transport,  and  restricted 
categories.  3534 
Correction.  4098,  6793,  7728 
Heliports;  applicability  expansion.  8722 

Correction,  9726 
Propeller-driven  small  and  commuter 
category  airplanes;  certification 
standards,  47394 
Correction,  50157 
Prohibited  areas,  3010 

Restricted  areas,  3010  4845,  6796,  7352,  7353, 
8173-8175,  13253.  15021,  23221,  23222, 
24254,  25323,  29452,  34277,  37544,  39254, 
404ia  45258,  45758 
Standard  instrument  approach  procedures,  499, 
3011,  3012.  4846,  6592,  8872,  11062,  12377, 
15373,  16388,  19770,  21811,  23227,  26233, 
27675,  29000,  31305,  34039,  35310,  36967, 
39452,  43426,  45077,  47183,  48522.  50513 
Terminal  control  area  (TCA)  classification  and 
TCA  pilot  and  navigational  equipment 
requirements,  40318 
Correction,  43320 
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TenniMi  coatrol  areM.  3714,  6219.  21396 

Transition  areas,  497.  1335,  1336.  1614.  4117. 
4119.  6140.  6141.  6795.  7350.  8616.  9285, 
9867,  10528,  11061,  11840,  11841.  12917, 
12918.  13115.  13116.  16252.  16253.  17020. 
17179.  17535.  17689.  17918,  17919,  1792a 
19268.  19269,  20102.  20414.  20832.  20833. 
22137.  23220.  23605,  23606,  24253,  24551, 
25142,  25143,  26426,  27481,  27849.  27957. 
28861,  29800.  30671.  32209-32213.  33450. 
34041,  35308,  35309,  36558,  36559,  38004, 
39252,  40053,  40054,  43425,  44145,  44587, 
45076.  45757.  46605,  47182.  49549,  49824, 
51536,  51748,  52401-52404 

VOR  Federal  airways.  2006-2013.  2479-2482, 
3005-3008,  3582.  5155,  5521,  6059,  6219, 
7350,  7351,  8172.  16387,  17535,  19268. 
21811.  33451,  34042,  36150.  37543,  39253. , 
39254,  40054,  40408,  40409.  44587.  45186. 
48243,  49638,  51749 

VOR  Federal  airways  and  jet  routes.  9868. 
24253,  28862.  36560 

VOR  Federal  airways  and  reporting  points, 
26046 

PROPOSED  RULES 

Air  carrier  certification  and  operations:' 
Anti-drug  program  for  personnel  in  specified 

aviation  activities,  8368,  18250 
Foreign  air  carriers  and  operators  written 

security  program,  34874 
Cockpit  voice  and  flight  recorders.  4314 
Inadvertent  water  landings;  survival 

equipment,  24890 
Passenger-carrying  and  cargo  air  operations 

for  compensation  or  hire,  39852 
Rotorcraft;  normal  and  transport  category — 

Certification  requirements,  9190 
Transport  category  airplanes — 
Fuel  tank  access  panels;  design  standards. 

18526 
Seats;  improved  crashworthiness 
standards.  17650 
Air  traffic  operating  and  flight  rules: 
Cockpit  voice  and  flight  recorders,  4314 
High  density  trafTic  airporU;  air  carrier  and 
commuter  operator  slots,  allocation  and 
transfer  methods,  51628 
Security  control — 
Air  defense  identification  zone; 

transponder  requirements,  39846 
Special  Federal  Aviation  Regulation  No.  50- 
1;  Grand  Canyon  National  Park;  special 
flight  rules  in  vicinity,  3606,  7096 
Correction,  8930 
Aircraft: 
Turbine  engine  powered  airplanes;  fuel 
venting  and  exhaust  emission 
requirements,  18530 
Aircraft  producu  and  parts,  certification: 
Special  conditions — 
Boeing  Model  767  Series  airplanes.  26086 
Boeing  Model  767  series  airplanes  with 

PW4000  series  engines.  3042 
British  Aerospace  BAe  ATP  airplanes 
with  PWI24  series  engines.  3040 
British  Aerospace  Jetstream  Series  3200, 

Model  3201  airplanes,  2039 
Cessna  Aircraft  Co.  Model  560  airplanes, 
30292 


Ceana  Model  172  Series  airplanes,  2037 
Ceama  Model  414A  airplanes  with  TCM 
TSIOL-550  engines  installed.  28888 
Domier  228-200  airplanes.  2761 
Fairchild  Modds  SA227-CC,  SA227-DC, 

and  SA228-AE  airplanes,  11869 
Gates  Leaijet  Model  31  airplanea,  18097 
GROB  Model  115  Series  airplanes,  13283, 

19798 
Oyroflug  Model  SC-01  Speed  Canard 
airplanes,  20860 
Airmen  certification: 
Anti-drug  program  for  personnel  in  specified 

aviation  activities,  8368.  18250 
Pilot  and  flight  instructor,  pilot  school,  and 
ground  instructor  certification; 
regulatory  review,  24178.  29582.  49072 
Airport  radar  service  areas,  670,  674,  3528. 
7374,  7468,  12866,  27530,  41512,  44613, 
53272 
Airport  security;  access  to  secured  areaa,  9094 
Airports;  construction,  alteration,  activation. 

and  deactivation.  39062 
Airworthiness  directives: 
Aenxpatiale.  2500.  8633.  10252.  15403. 

36466,41186 
AirtNis  Industrie,  27869,  33495-33498 
Airbus  Industrie  et  al.,  48498 
Avions  Marcel  Oaasault-Breguet  Aviation, 

7371 
Beech.  514.  19799.  23642.  36992.  37588. 

40071 
Bell.  11678.  18854,20414 
BF  Goodrich.  31364 

Boeing.  2502.  3602,  4418,  7372,  7764,  7765, 
8634,  8927,  8928,  11676.  12427,  13285. 
13286.  15404.  15406.  19800.  19858. 
19861.  21669.  22332.  22657.  22659. 
25171.  25172.  27527.  27529,  29692. 
29693,  31012,  31016,  31365,  32077, 
32080.  34116.  34117.  35319.  36340, 
36467,  38022.  40072.  41187.  44163. 
46460-46463.  46469.  49677,  49678, 
50544,  50545 
Boeing  et  al.,  26785,  49554 
British  Aerospace,  258,  1371.  5801.  10254. 
11871,  17956.  23251,  38297,  38299. 
46470,  49555,  49557 
California  Department  of  Forestry  et  al., 

45911 
Canadair,  16724 

CASA,  1372.  16289,  18855,  41188,  47969 
Cessna,  1373,  2227.  2763,  5192,  11674,  27051, 

28004,  38301 
Davis  Aircraft  Productt  Co.,  Inc.,  22181 
DeHavUland,  1374,  2228,  3603,  3604 
Domier,  32920,  44610 
EMBRAER.  17721 
Facet  Aerospace  Products,  Co.,  44612 
Fokker.  3047.  5080,  22018,  22020,  29695, 

32078,  32403,  41 190,  41 191,  46464,  48929 
Garrett,  23253,  35320,  36342 
General  Dynamics,  5428 
Gulfstream  Aerospace  Corp.,  33499 
Hamilton,  14813 
Lockheed,  4419,  49558 
McDonnell  Douglas,  515.  2765.  16722. 
17077,  21489,  26787,  36994,  41192, 
46465,  46467.  46471.  46473.  46876. 
46877,  48499.  51820 
Messerschmin-Bolkow-Blohm.  8220 
Mitsubishi,  3044.  3600,  28002.  28006 
MORA  VAN,  19801 
Piper.  19804.  27176.  29912.  33501,  36055. 

38023 
Pratt  ft  Whitney.  31015,  36343,  40450 


Rolb-Royce  pic.  19802.  41194 

SAAB-Fairchild.  3048.  7373 

SAAB-Scania.  23771.  41195.  49559 

Short  Brothers.  35322,  51565 

Short  Brothers,  Ltd.,  9322 

Short  Brothers,  PLC,  17222.  232Sa  23772. 

41196 
SIAI  Marchetti  S-pjC.  3753,  12947,  23643 
Sikorsky,  30435,  32921,  49891 
Sodete  Nationale  Industrielle  Aerospatiale, 

11675,  16438 
Switlik  Parachute  Co..  Inc.,  8926 
TEXTRON  Lycoming.  5189,  14814,  15057. 
23773,  23774 
Airworthiness  standards: 
Cockpit  voice  and  flight  recorders,  4314 
Rotorcraft;  normal  and  transport  category- 
Certification  requirements,  9190,  11162 
Emergency  medical  services  (EMS) 
configuration  airworthiness  and 
operational  forum,  7479,  10826 
Occupant  restraint,  7479.  10826 
Special  conditions — 
Boeing  747-400  flight  deck  displays  and 

propulsion  control  systems.  46622 
Boeing  747-400  lightning  and  radio 

frequency  energy  protection,  36990 
Boeing  Model  767  Series  airplanes.  26086 
Boeing  Modd  767  series  airplanes  with 

PW4000  series  engines.  3042 
British  Aerospace  BAe  ATP  airplanes 
with  PW124  series  engines,  3040 
British  Aerospace  JeUtream  Series  3200, 

Model  3201  airplanes,  2039 
CASA  Model  CN-235-100  airplane, 
lighting  and  radio  frequency  energy 
protection,  45771 
Cessna  Aircraft  Co.  Model  560  airplanes. 

30292 
Cessna  Model  172  Series  airplanes.  2037 
Cessna  Model  414A  airplanes  with  TCM 
TSIOL-550  engines  installed,  28888 
Domier  228-200  airplanes,  2761 
Fairchild  Models  SA227-CC  SA227-DC. 

and  SA228-AE  airplanes,  1 1869 
Gates  Learjet  Model  31  airplanes,  18097 
GROB  Model  115  Series  airplanes,  13283. 

19798 
Gyroflug  Model  SC-01  Speed  Canard 

airplanes,  20860 
McDonnell  Douglas  DC-9-80  and  MD-80 
Series  airplanes,  38020 
Transport  category  airplanes — 
Fuel  tank  access  panels;  design  standards, 

18526 
Pressurized  cabins  and  compartments, 
improved  structural  requirements, 
8742,  18022 
Control  zones,  1375,  2504,  6161,  9948,  13287, 
17723,  20864,  25174,  25345,  32250,  35323, 
36581,  51567,  51822 
Control  zones  and  transition  areas,  27870, 

38411,41198 
Federal  Tort  Claims  Act;  implemenUtion: 
Aeronautical  charts  and  maps;  publishers 
indemnification,  31608 
Jet  routes,  10255,  20126,  23258,  31018,  31019, 

36996,  40452,  40825,  43898 
Prohibited  areas,  40452,  45187 
Restricted  areas,  517.  991,  7377,  7378,  9124, 

11102,20125.  30298.  52725 
Rulemaking  petitions;  summary  and  disposition. 
0973.  52428,  1038,  6830,  11868,  20124, 
22331,  27051,  28888,  29482,  32077,  39611, 
40449,  40738,  44202,  45771,  47290 


Transition  areas.  516,  619,  907-910,  2503,  3049. 
4179.  6160,  6162,  6830-6832.  7375.  7376. 
8635,  8929,  9323,  10546,  1 1 100.  1 1 101. 
12947.  14816,  14817.  16290,  16291,  17078- 
17080,  17223,  17724.  17957.  17958,  19311, 
23255-23257,  25175,  25346,  25406,  26275- 
26278.  28007.  28008.  28889,  31366,  32251, 
33502-33504,  35324,  37589,  38024.  38025. 
39312-39314.  40073.  41352.  43447,  45274, 
47222,  47223,  47970,  48930,  48931,  50421, 
50974,  5 1 823.  5 1 824.  5 1 825,  52427 

Trsnsponder  with  automatic  altitude  reporting 
capability  requirement  and  controlled 
airspace  common  floor,  4306,  9758 

VOR  Federal  airways,  6666,  9949,  17224, 

17225,  18857,  22182,  23644,  25347,  26087, 
27350.  30298,  30695,  48275,  49679 

VOR  Federal  airways  and  jet  routes,  22183 

NOTICES 

Advisory  circulars;  availability,  etc.: 
Aircraft — 
Airplane  seat  restraint  systems  and 

occupant  protection;  dynamic  testing, 
36144 
Design  considerations  for  minimizing 
hazards  caused  by  uncontained 
turbine  engine  and  auxilliary  power 
unit  rotor  and  fan  blade  failures, 
17814 
Electrical/electronic  systems;  protection 
against  indirect  effects  of  lightning, 
30366 
Emergency  evacuation  demonstrations, 

3659 
Exits;  uniform  distribution,  3659 
Part  23  airplanes  certification;  flight  test 

guide,  13213 
Part  23  airplanes;  equipment,  systems,  and 

installations,  52558 
Passenger  safety  information  briefmg  and 

briefing  cards,  35406 
Powerplant  fire  zone  areas;  materials  and 

components  fire  testing,  9401 
Production  certificates;  facilities  in  foreign 

countries,  20210 
Public  aircraft,  37383 
Aircraft,  U.S.-registered;  foreign 
maintenance  programs,  591 
Airplanes,  small- 
Airworthiness  standards  publications,  298 
Structural  substantiation  of  modifications 
involving  increased  engine  power, 
1880 
Airplanes,  two-engine — 

Extended  range  operation,  45846 
Circuit  protective  device  accessibility,  50617 
Emergency  medical  services/helicopter, 

17814 
High  lift  and  drag  devices,  26125 
Noise  abatement  dep>arture  profile,  28488 
Normal,  utility,  and  acrobatic  category 

airplanes,  certification;  flight  test  guide. 
1881 
Protective  breathing  equipment  and  fire 

control;  training,  29979 
Reciprocating  aircraft  engines;  detonation 

testing,  26366 
Rotorcraft— 
Normal  and  transport  categories, 
certification;  emergency  medical 
service  designs  evaluation,  46525 
System  design  and  analysis,  34359 
Traffic  alert  and  collision  avoidance  systems 
and  Mode  S  Transponders; 
airworthiness  and  operational  approval, 
14880,  50617 


Transport  category  airplanes — 
Airborne  windshear  warning  systems,  5850 
Airplane  seat  restraint  systems  and 
occupant  protection;  dynamic 
evaluation,  48610,  49633 
Flight  management  systems,  17133 
Wet,  grooved,  or  porous  friction  course 
overlayed  runways;  operational 
landing  distances,  7462  ^ 

Aging  airplanes  international  conference 

report;  availability,  31134 
Aircraft: 
Boeing  model  747-400,  type  certification 

basis,  36688 
McDonnell  Douglas  model  MD-ll  airplane; 
type  certificate  application,  18646 
Airport  noise  compatibility  program: 

Amarillo  International  Airport.  TX,  27789 
Anchorage  International  Airport,  AK, 

15164,  49957 
Burbank-Glendale-Pasadena  Airport,  CA, 

17814 
Cleveland-Hopkins  International  Airport, 

OH,  2799 
Danbury  Municipal  Airport,  CT,  9166,  43%2 
Dayton  International  Airport,  OH,  26551, 

41273 
Faiiiwnks  International  Airport,  AK,  44279 
Ft.  Lauderdale  Executive  Airport.  FL, 

46008 
Gainesville  Regional  Airport.  FL.  591 
Great  Falls  International  Airport.  MT.  592 
Hartsfield  Atlanta  International  Airport.  GA, 

29793.  48055 
Indianapolis  International  Airport.  IN. 

26707.  41271 
Memphis  International  Airport.  TN,  12217 
Missoula  County  Airport,  MT.  23714.  49958 
Nantucket  Memorial  Airport,  MA,  34360 
Naples  Municipal  Airport,  FL,  36145 
New  Orleans  International  Airport,  LA, 

9167,  36690 
Noise  exposure  map — 
McCarran  International  Airport,  NV, 

48057 
McGhee  Tyson  Airport,  TN,  48058 
Nashville  International  Airport,  TN,  48058 
SanU  Maria  Public  Airport,  CA,  48056 
Sky  Harbor  International  Airport,  AZ, 
48056 
Palm  Springs  Municipal  Airport,  CA.  90. 

30504 
Pal-Waukee  Municipal  Airport.  IL.  30366 
Port  Columbus  International  Airport.  OH. 

2800 
Santa  Barbara  Municipal  Airport.  CA.  31408 
Snohomish  County  Airport,  WA,  23715 
St.  Lucie  County  International  Airport,  FL, 
26552 
Artisan  liens  on  aircraft;  recordability,  23716 
Committees;  establishment,  renewal, 
termination,  etc.: 
Air  Traffic  Procedures  Advisory  Committee, 

11722 
National  Airspace  Review  Enhancement 
Advisory  Committee,  43963 
Environmental  sutements;  availability,  etc.: 
Denver  Airport,  CO,  15481 
Detroit  Metropolitan  Wayne  County 

Airport,  MI,  36691 
DuPage  Airport,  West  Chicago,  IL,  5240 
Logan  International  Airport,  Boston,  MA, 

43505 
Minneapolis-St.  Paul  International  Airport, 

MN,  46526 
Stewart  International  Airport,  NY,  37076 


FAA 

Worcester  Municipal  Airport,  Worcester, 
MA,  46009 
Exemption  petitions: 

British  Aerospace  Public  Limited  Co.,  1699, 

2801 
Fairchild  Aircraft  Corp.,  1880,  2804 
Jet  Express,  Inc.,  41438 
Exemption  petitions;  summary  and  disposition. 
91,  593,  2141,  3972,  4492,  4927,  6911,  6912, 
8292,  8714,  9168.  10325,  11929,  12092, 
14880,  15483,  16332,  16333,  18189,  20211, 
20934,  21959,  21960,  22418,  22759,  23716, 
24391,  25236,  26708,  27099,  27790,  29303, 
29794,  29795,  32136,  32137,  32965,  34359, 
38402,  35406,  39706,  39707,  41147,  44280, 
44281,  45181,  46009,  46967,  46968,  47290. 
49814,  50150,  51024,  52558,  52909 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Airport  improvement  program,  3104,  3973, 
34361,  43505 
Funds  apportionment;  guidelines,  4928 
Meetings: 
Aeronautics  Radio  Technical  Commission, 
91,  1088,  1433,  1879,  5851,  6727,  10030, 
10031,  12218,  14881,  14882,  16334, 
18018,  19369,  21543,  23332,  25237, 
29542,  31134,  32966,  34189.  35406. 
35407,  38135,  45846,  46735,  52909 
Air  Traffic  Procedures  Advisory  Committee, 

11722,  19847,34190,  51187 
Informal  airspace  meetings — 
Alabama.  30748 
Arizona,  19364 
CaUfomia,  15164 
Florida,  19364 
Georgia,  30748 
lUinois,  26553 
Mississippi,  26553 
Tennessee,  26553,  30749 
Texas,  19364 
Utah,  26553 

Washington  et  al.,  38135 
National  Airspace  Review  Enhancement 
Program  Advisory  Committee,  1433, 
2561 
O'Hare  International  Airport  operating 

limitatiofis,  501 51 
Research,  engineering,  and  development 

conference,  4861 1 
Special  use  airspace;  need  and  utilization, 
46526 
Organization,  fiinctions,  and  authority 
delegations: 
Akron,  CO,  6913 

Authority  to  agency  officials,  34363 
Baker,  OR,  10581 
Bellingham,  WA,  13045,  37077 
Chanute,  KS,  8714 
Cincinnati,  OH,  43963 
Decatur,  IL,  43506 
Dickinson,  ND,  43963 
Ephrata,  WA,  26554 
Freeland,  MI,  13045 
Grand  Island,  NE,  37668 
Imperial,  CA,  43505 
Jackson,  MI,  27918 
JTamestown,  ND,  13045 
LaCrosse,  WI,  11929 
Lovelock,  NV,  9563 
Manhattan,  KS,  20935 
Martha's  Vineyard,  MA,  9019 
Montague,  CA,  22258 
Nashua,  NJ,  27099 
North  Platte,  NE,  37668 
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Oakland,  CA.  41274 
Pacoima,  CA,  38830 
Russell,  KS,  2093S 
San  Diego.  CA,  46527 
Tonopah.  NV,  22258 
Traverse  City,  MI,  19364 
Wausau,  Wl,  27918 
Zanesville,  OH.  11929 
Technical  standard  orders: 
Aircraft  tumbuckle  assemblies  and/or 

tumbuckle  safetying  devices,  15483 
Life  preservers,  6913 
Life  rafks  (twin  tube),  3974 
Oxygen  mask  assembly,  continuous  flow. 

passenger,  28745 

Federal  Bureau  of  Inveftigatioii 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Uniform  Crime  Reporting  Advisory  Policy 
Board,  31116 
Meetings: 
National  Crime  Information  Center 

Advisory  Policy  Board,  3470,  16596, 
45608 

Federal  Conuniinicatioiis  Conunission 

RULES 

Commercial  radio  operators: 
Ship  radio  officer  qualifying  service 
endorsements,  46454 
Common  carrier  services: 
Access  charges — 
Subscriber  line  charge,  high  cost  and 
lifeline  assistance,  and  common  line 
pooling  modifications,  28394,  30059 
Allocation  of  cosU  between  regulated  and 

nonregulated  activities,  49320 
Customer  premises  equipment  and  enhanced 
services;  detmriffing  implementation 
procedures,  7753 
Customer  premises  equipment  furnished  by 
Bell  operating  companies  and 
independent  telephone  companies; 
nonstructural  safeguards,  27,  502 
Dominant  carriers;  rate  base  and  net  income 
components,  1027 
Correction,  26074 
International  carrier  circuits  distribution 
policy  development  among  available 
facilities  during  post-1988  period,  13270 
International  telecommunications — 
Foreign-owned  carrier  and  annual 

procurement  reports,  12526,  24940 
MTS  and  WATS  market  structure,  33010 

Correction,  39095 
National  security  and  emergency 
preparedness — 
Internal  responsibilities,  29053 
'  Telecommunications  service  priority 

system,  47535 
Nonstructural  safeguards  for  provisions  of 
enhanced  services  (Computer  III 
proceeding),  8629,  8630 
Private  land  mobile  services — 
Rural  radio  service;  basic  exchange 
telecommunications  radio  service, 
3210 
Public  coast  sution  operator  reports.  4624 
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Public  mobile  services — 
Altenwte  cellular  technologies  and 

auxiliary  services;  special  provisions, 
52174 
Cellular  capitalization  plan  requirements 

elimination.  23765 
Cellular  services;  application  filing 

procedures,  etc.,  48909 
Point-to-multipoint  operations,  11855 
Rural  radio  service;  basic  exchange 
telecommunications  radio  service, 
3210 
Rural  service  areas,  18091,  18093,  18562. 
26073,  27165,  28640,  47212 
Reporting  and  recordkeeping  requirements. 

49986 
Small  telephone  companies  regulation.  36288 
Telecommunications  companies;  uniform 

system  of  accounts,  30058 
Telephone  companies — 
Class  A  and  Tier  I  automated  reporting 

requirements,  47817 
Terminal  equipment;  line  power  output 
functions  continuity  requirements, 
1103 
Telephone  company  reports  (Form  901); 

elimination,  44196 
Telephone  company  uniform  system  of 
accoimts — 
Local  exchange  carriers;  amortization  of 
depreciation  reserve  imbalances,  4978 
Communications  equipment: 
Cable  input  selector  switches,  28225 
Cable  television  service;  input  selector 

switches,  3894 
Cordless  telephones;  indefinite  extension, 

32051 
Radio  frequency  devices — 
Control  and  security  alarm  devices,  11861 
Cordless  telephones;  indefinite  extension, 
1781 
Conflict  of  interests: 
Gifts,  entertainment,  and  favors;  acceptance. 
28226 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  39092 
Frequency  allocations  and  radio  treaty  matters: 
Land  mobile  satellite  service;  spectrum 

allocations,  etc.,  4624,  8459 
Point-to-multipoint  operations,  1 1855 
Radio  frequency  devices;  compliance 

verification  reports,  5980 
Rural  radio  service;  basic  exchange 

telecommunications  radio  service,  3210 
Table  of  frequency  allocations;  216-225  MHz 
buid,  36287 
Footnote  modification.  10878 
Voluntary  use  of  406.025  MHz  emergency 
radiobeacons  by  ships  for  distress 
situations,  37307 
Organization,  functions,  and  authority 
delegations: 
Reporting  and  recordkeeping  requirements, 
5184 
Correction,  6916 
Practice  and  procedure: 
Common  carriers — 
Applications;  signatures.  17192 
Formal  complaint  procedures,  11831 
Environmental  standards,  28393 

Correction,  32394,  34538 
Ex  parte  presentations  in  Commission 
pnxeedingt;  conduct  standards,  26S96 
Correction,  44195 
Fee  collection  program,  40884 


Filing  procedures;  basic  time  computation; 

correction,  44196 
Public  land  mobile  and  cellular  lotteries; 

applications,  52425 
Terrain  shielding  in  evaluation  of  television 

translator,  television  booster,  and  low 

power  television  applications,  15557 
World  Administrative  Radio  Conference  on 

Use  of  Geostationary-Satellite  Orbit  and 

Planning  of  Space  Services  Utilizing  It 

(Space-WARC),  17039 
Private  printing  of  FCC  forms,  27861 
Oversight;  clarification  and  editorial 

corrections,  etc.,  36786 
Radio  broadcasting: 
AM  daytime-only  broadcast  stations; 

unlimited-time  operation,  etc.,  1030 
Correction,  5344,  24942 
Application  forms,  36787 
Broadcast  obscenity  and  indecency 

prohibitions;  twenty-four  hour  per  day 

enforcement,  52425 
Broadcast  station  remote  control  operation; 

clarification,  37762 
Emergency  broadcast  system;  revision  and 

update.  15395 

Fairness  doctrine;  adjudication  ruling,  13270 

FM  booster  stttions,  4168,  26074 

FM  table  of  allotments;  revision;  correction, 

4258,  21762 
FM  translator  or  radio  booster  stations; 

application  forms,  15225 
Grandfathered  short-spaced  FM  sutions  and 

Class  A  FM  sUtions;  reconsideration, 

17040 
Main  studio  location  and  program 

origination,  32899 
Nighttime  operajfion  on  Canadian,  Mexican, 

and  Bahamian  AM  clear  channels,  27049 
Noncommercial  educational  broadcasters; 

public  broadcasting  licensees;  issues 

programs  list,  15224 

Noncommercial  educational  FM  broadcast 
stations;  translator  and  booster  stations, 
14802,28640 
Oversight;  clarification  and  editorial 

corrections,  etc.,  2497,  4411.  5684 
Public  file  materials;  record  retention 

periods,  17046 
Radio  duopoly  rule.  51780 
Radio  reading  services;  noncommercial  FM 
licensees  allowabie  costs,  47213 
Radio  services,  special: 
Amateur  service — 
Sutions  operated  by  aliens  holding 
reciprocal  permits;  identification 
procedure,  21822 
Aviation  services — 
Emergency  position  indicating  radio 
beacons  and  emergency  locator 
transmitters;  continuous  wave  and 
voice  modulation  use,  8904 
Revision  and  reofganization,  28940 
Maritime  services — 
Bridge-to-bridge  channel  on  Great  Lakes, 
17031,  48630 

Emergency  position  indicating  radio 
beacons  and  emergency  locator 
transmitters;  coatinuoas  wave  and 


voice  modulation  use,  8904 
Radiofrequency  radiation  from  ship  earth 

sutions.  28223,  41169 
Ship  radio  officer  qualiiying  service 
endorsements,  46454 
Personal  radio  services- 
General  mobile  service.  47711.  31625 
Technical  amendments.  36788,  44144, 
52713 
Private  land  mobile  services — 
Advanced  Train  Control  System;  six  900 

MHz  frequencies  licensing,  3731 
Frequency  assignments,  9447 
Public  safety  services,  national  plan; 
frequencies  assignment,  regional 
public  safety  plans  development,  etc., 
33964 
Special  emergency  radio  service,  25607, 

40894,  44144 
Trunked  specialized  mobile  radio  systems, 
12154 
Private  operational-fixed  microwave 
service — 
Multiple  address  system  master  sutions; 
intrasystem  communications,  30059, 
32901,  38725 
Potnt-to-multipointnoperations.  11855. 
21453 
Public  safety  services,  national  plan; 

frequencies  assigmnent,  regional  public 
safety  plans  development,  etc.,  1022, 
11849 
Radio  sutions;  table  of  assignmenU: 
Alabama.  1629,  8189,  23632,  25332.  25333, 

26597.  34299.  37309,  43203,  49988 
Alaska,  15221 

Arizona,  504,  29895,  37573,  48648 
Arkansas,  2496,  17042,  18283,  18987,  23633, 

25337,  41169,  41170,  45094,  43479,  48649 
California.  1629,  2496.  8904.  10249,  12152, 

12528,  12768,  23633,  31339,  34338, 

33824  40890 
Colorado,  2496,  5185,  19912,  37575,  40892 
DeUware,  12153 
Florida,  1629.  5186.  8902,  11668.  12153, 

12946.  15222.  17043.  25167,  25336, 

26598,  29463,  34299,  34300,  34538. 
37309,  40892,  43202,  44405.  43480 

Georgia,  3577,  17045,  23333.  31339.  37311. 

43203 
Guam.  23333 

Hawaii.  17043.  37310.  37573.  45480 
Idaho.  17043.  17046.  29463.  29464 
Illinois.  20624.  20625,  21645.  33492.  41171, 

51555 
Indiana.  17044,  18284,  19912,  20625,  23396, 

23633,  24940,  24941,  29056 
Iowa,  5576,  10094,  13409,  18284,  21646, 

25167,34300,43204 
Kansas.  25490,  34539,  34541,  43440,  46086, 

48649,  49987 
Kentucky,  23396,  37373,  37376,  50537,  51533 
Louisiana.  29895.  40890,  40893,  45481,  46085, 

49637,49987 
Maine,  12946,  14802.  17044.  25167,  25336, 

37310,  45481 
Maryland,  12153,  25334,  35316,  39095 
Michigan,  11668,  12946,  15560,  20625,  25334, 

25335,  31339,  34539,  37311.  48649 
MinnesoU.  3184,  13222,  22493.  25335,  25336. 

37574,40891,41170,49322 
Mississippi.  5185,  6828,  12769,  23396,  26073, 

27165,  31340,  34299,  43203,  46085.  49988 
Missouri,  8904.  12328,  12769,  20626,  22496. 

23398.  25335,  34541,  49989,  51555 
Montana.  12770.  23634.  49323 


Nebraska.  8902 

Nevada.  3024,  11668,  15223,  17193 

New  Hampdiire.  17046,  19913 

New  Mexico.  15223,  17047,  25168,  46086 

New  Yoric  1629,  5576.  16551,  17048.  17193, 

19913,  22496,  34540,  44404,  44405,  51555 
North  Carolina.  1782.  2497.  2600.  3185.  5577. 

5981.  8903,  23397,  27167,  34342,  44197 
Ohio,  12134,  44403,  31536 
Oklahoma.  3186,  18283,  20626,  24940,  23337. 

43481,  46086 
Oklahoma  et  al.,  34342 
Oregon.  3578,  8190,  8903.  24941,  33139, 

44404,  43482,  31336 
Pennsylvania.  3377,  21643,  51336 
Saipan,  41171,  42932 
South  Carolina,  10094,  12134,  18988,  25333, 

27166,  27167 
South  Dakota.  5186,  41170,  43204 
Tennessee.  3187.  7734.  13560.  16331.  24941. 

43204,  45094,  45482 
Texas.  163a  3187.  8904,  16531,  17045,  17047, 
23398,  29893.  29896.  29897.  31340. 
33492,  37309.  40891,  43204,  43440. 
43441.  44198.  45482.  46086 
Utah.  43093 

Vermont.  28.  12770.  13223.  29462 
Virginia,  2600,  5187,  25334,  26598,  33139, 

46087 
Washington,  29897,  37310,  44404,  45095, 

46087 
West  Virginia,  30840,  37574,  40892 
Wisconsin,  28,  15360.  26398.  30840,  30841, 

31340,  37575,  39605,  40893,  40894 
Wyoming,  17047 
Television  broadcasting: 

Broadcast  obscenity  and  indecency 

prohibitions;  twenty-four  hour  per  day 
enforcement,  52423 
Broadcast  sution  remote  control  operation; 

clarification,  37762 
Cable  Communications  Policy  Act; 

implementation,  17049 
Cable  television  systems- 
Input  selector  switches,  3212 
Terminal  devices  standards,  46615 
Emergency  broadcast  system;  revision  and 

update,  15395 
Fairness  doctrine;  adjudication  ruUng,  13270 
Lower  power  television  and  television 

translator  filing  vnndow,  17048 
Oversight;  clarification  and  editorial 

corrections,  etc.,  2497,  5684 
Television  booster  sutions,  4168 
Television  translator  or  booster  sUtions; 

application  forms,  15225 
Video  programming  by  broadcasters; 
exclusive  contractual  arrangements, 
27167 
Television  sUtions;  table  of  assignmenU: 
California,  11863 
Colorado,  12770 
Florida,  34300,  37575 
Georgia,  37574 
Illinois,  29896 
Indiana,  29896 
Massachusetts.  13409 
Michigan,  29896 
MinnesoU  et  al.,  49323 
Mississippi,  34540 
New  Mexico,  8190 
New  York,  13409 
Ohio,  23397,  29896 
Oregon,  27166,  34540 
Pennsylvania,  8903 
South  Carolina,  29 


Texas,  13224 

West  Virginia,  19913 

PROPOSED  RULES 

Commercial  radio  operators: 

Ship  radio  otScer  qualifying  service 
endoTMrnents.  13572 
Common  carrier  services: 
Access  charges — 
Enhanced  service  providers  exemptkm 

charges,  16301 
Local  exchange  carriers;  800  service 

access,  7214,  9459 
National  Exchange  Carrier  Associatioii. 
Inc.  (NECA>,  board  of  directors, 
33826 
Universal  Service  Fond  and  bfdine 
ttsistanrr  charges;  interetchange 
carriers  charge  asaessment,  47836 
Access  tariff  filing  schedules,  27372 
Dominant  carrier  rates,  22336 
International  telecommunications — 
Accounting  rates  and  restrictive  practices, 
12346 
Jurisdictional  separatioas  procedures- 
Link  Up  connection  assistanrf  program; 

digibility  crit^  29493 
Universal  Service  Fund  expense  allocatioa, 
49375 
Marketing  expenses,  categorizing  and 
allocating  marketing  expenses,  etc., 
24964 
MTS  and  WATS  market  stnictiire,  33013 
Public  mobile  services- 
Alternate  cellular  technologies  and 

auxiliary  services;  special  provisions, 
4862 
Alternative  type  acceptance  (ATA) 
equipment  testing  and  anthotization 
procedure,  10126 
Cellular  services,  14823 
Construction  authorization;  requirements 

deletion,  44207 
Domestic  public  cellular  radio  service; 
cellular  units,  airborne  use,  and  cell 
enhancers  use,  35851 
Height  and  power  increases,  18586,  27883 
Rural  ceUular  service,  302a  3289,  8472. 

26288 
Rural  service  areas,  23633 
Satellite  communications — 
Automatic  transmitter  identification  system 

for  video  satellite  uplinks,  17230 
INMARSAT  Telex  traffic;  unrouted  ship- 
to-overseas  allocation  method,  20146 
RCA  American  Communications,  Inc.; 
modification  of  Space  Station 
authorization,  3056 
Telecommunications  equipaient  and  services; 
access  by  hearing  impaired  and  other 
disabled  persons,  12546 
Telephone  company-cable  television  cross- 
ownership  rules.  38042 
Telephone  network;  connection  of  simple 

inside  wiring,  etc.,  9952,  22035 
World  Administrative  Telegraph  and 
Telephone  Conference;  draft 
international  telecommunications 
regulations,  5434 
Communications  equipment: 
Radio  frequency  devices— 

Nonlicensed  operation  provisions,  17083 
Frequency  allocations  and  radio  treaty  matters: 
Air-to-ground  service;  commercial  aircraft, 
17082,  30075 
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Alternative  type  acceptance  (ATA) 
equipment  toting  and  authorization 
prooedure,  10126 
Automated  maritinie  telecommunication* 

tystema,  30O7S.  41219 
Frequency  allocations;  correction,  822S 
Practice  and  procedure: 
Environmental  standards,  34338 
Filing  of  proposed  revisions  to  average 
schedules  for  1988;  extension,  13432 
Radio  and  television  broadcast  channel 
allocation  proceedings;  abuse 
prevention,  3761 
Radiofirequency  radiation  compliance 
requirements;  categorical  exclusion, 
40918 
Remand  proceedings — 
Brookings  City.  10349,  10330 
Radio  broadcasting: 
AM  broadcast  service  improvement  and 

quality,  etc.,  36870 
AM  broadcast  stations;  nighttime  protection, 

47233 
Broadcast  auxiliary  and  cable  relay- serviaes; 
flexible  operational  and  licensing, 
procedures,  329 
Class  II-S  and  Class  III-S;  enhanced 

nighttime  operation,  43324 
Commercial  broadcast  stations;  construction 

permit  applications,  26798 
Expanded  AM  band,  23426,  26612< 
FM  allotment  downgrading,  14824 
FM  and  TV  authorizations  to  q>ecify  a  new 
community  of  license;  modification, 
30043 
FM  broadcast  stations — 
Domestic  intermediate  frequency  distance 
reparation  requirements,  10239,  19003, 
30833 
Standard  computer  algorithm  for 
propagation  prediction,  6677 
FM  broadcast  translator  sutions  and  'FM 

booster  sUtions,  21861 
FM  sution  (Class  C3)  additional  allotments 
and  increased  maximum  transmitting 
power  for  class  A  FM  sutions,  38743. 
43909 
FM  translator  service,  22033,  32742 
Groundwave  propagation,  48664 
Instructional  television  fixed  service,  29493 
License  renewal  process;  abuse  elimination, 

31894,  40919 
Regional  Administrative  Radio  Conference; 

report,  13716 
Short-spaced  FM  station  assignments  by  use 

of  directional  antennas,  12779,  22036 
Skywave  propagation  model  and  reUted 
procedures,  43948 
Radio  frequency  devices;  advisory  labeling. 

26092 
Radio  services,  special: 
Amateur  service — 
Amateur  and  amateur-satelUte  services  17 

meter  band  use  permit,  37812 
Frequency  allocations;  correction,  8223 
Modem  techniques,  technology,  and  uses, 

12780,  33341 
6  meter  repeater  subband  expansion,  47738 
Experimental,  auxiliary,  and  special 
broadcast — 
Alternative  type  acceptance  (ATA) 
equipment  testing  and  authorization 
procedure,  10126 
General  mobile  service;  personal  use  and 
technology  changes,  779 


Maritime  services — 
Automated  maritime  tdeoommunications 

systems,  30073,  41213 
Digital  selective  calling  equipment; 

correction.  3038 
Ship  radio  officer  qualifying  service 

endorsemenla,  3396.  13372 
VHF  channels  79  and  80;  noncommercial 

communications.  27883 
VHF  maritime  transmitters;  frequency 
selection  capability  restriction.  44210 
Private  land  mobile  services — 
Alternative  type  acceptance  (ATA) 
equipment  testing  and  authorization 
prooedure,  10126 
Frequency  allocations;  correction,  8223 
Frequency  assignments,  33339,  39114, 

43128 
Secondary  fixed  tone  signaling,  32743 
Stolen  vehicles  recovery  systems,  32449 
Private  operational-fixed  microwave 
service — 
Point-to-multipoint  services;  digital 
termination  systems,  23132,  30833, 
31377 
Radio  local  area  network  stations  in  1700- 
1710  MHz  band,  36334 
Public  land  mobile  services — 
Public  safety  services,  national  plan; 
frequencies  assignment,  regional 
public  safety  plans  development,  etc., 
33963 
Radio  stations;  table  of  assignments: 
Alabama,  1386,  2061,  3762,  12167,  13241. 
17083.  17084,  22544,  26612.  27179. 
30076,  32633.  38303,  38307 
Alaska.  3284,  39614 
Arizona.  8223,  11690,  12347,  38306^  40919, 

42983,  48663 
Arkansas.  1807,  2607,  3762,  9439,  13373, 

32633,  39614 
California.  3897.  3287,  3397,  10126,  10127, 
12167,  13239.  13240.  17231.  18303, 
22344,  22346,  23422,  23428,  26613, 
36608,  37611,  38306,  39614,  43246,  43323 
Colorado,  3284,  7216,  8223.  10127,  17084, 

23672,  33336.  39613 
Florida.  2061.  8472.  8935,  8936,  10127, 
13241,  19964,  23423,  29731,  29925, 
30834.  33155.  34559,  44302.  44503 
Georgia.  1386,  2510.  7217,  8937,  10128, 
20658,  22544,  23423,  29925.  32634, 

33154,  35337,  37610,  39615,  44208,  44503 
Hawaii.  12168.  23424.  26613.  27179,  27180, 

27182 
Idaho,  2511.  29926 
Illinois.  2062.  2511.  2513.  23424.  29926. 

35338.  45524 
Indiana.  2513.  5285.  25350.  27183.  39616. 

50046 
Iowa.  8473.  11690.  12168.  12548.  15574. 

19003.  22545,  24966,  43245.  44209.  52449 
Kansas,  1386,  1807,  3763,  12963,  15572 
Kentucky,  2608,  12168,  19965,  20659,  26614, 

29926,  37610,  52740 
Louisiana.  2062.  2063.  7217.  12548.  24966, 

25351,  50046 
Maine,  5283,  5287 
Michigan,  1387,  5287,  7218.  13419,  13420. 

22545.  23672.  24%7,  25350.  36080,  52741 
Minnesota.  3897.  3898.  11690.  12964.  13420. 

23672.  27180 
Mississippi.  3899,  8937.  17084.  18306.  23424. 

25351,  25352,  26615,  27181,  28673, 

33155,  37322,  41213,  48663,  50046 
Missouri,  3899.  6163,  22546k  22548,  27181, 

376ia  38307,  52741 


Montana,  25178,  32634,  33338 

Nebraska,  13421,  19963,  28239.  43243.  43127 

Nevada.  29927.  52430 

New  Hampshire.  13421 

New  Jersey.  27182 

New  Mexico.  2312.  39617 

New  Yoric.  1387.  7216.  8226.  12169.  12349. 

13374.  42983.  32450 
North  Carolina.  6163.  8937.  13422.  15240. 

17084,  18588,  19966,  29925 
North  Dakota.  44503 
Ohio.  5288.  6164.  8227.  23425.  44304.  32431. 

52742 
Oklahoma.  1387,  6164,  17231 
Oregon,  1388.  2063,  6164,  6165,  8227.  19004. 

22546.  29493,  52451 
Pennsylvania,  1388,  8228,  22547,  34559. 

37322,  42984 
Saipan.  38307 

South  Carolina.  12964.  52742 

South  Dakota.  3898.  8228.  15574.  19003. 

44209,  50556 
Tennessee.  1386.  2063.  5285.  12169.  15575. 

16569.  25352.  49335 
Texas.  1808,  2064,  3763,  5285,  5286,  7218, 

10128.  13422.  15574,  19004,  19005, 

22547,  22548,  23135,  29927,  3456a 

37323,  42984,  52740 
Utah,  17085,  40919 
Vermont,  16569 

Virginia.  5288.  15240.  15575.  24967.  44210. 

46099 
Washington.  3763.  5289,  17085,  23425 
West  Virginia,  17232 

Wisconsin,  5286,  16569,  17232,  23425,  26615 
Wyoming,  15572,  15573,  16570,  27182 
Regufauory  agenda,  14604,  42756 
Television  broadcasting: 

Advanced  television  systems;  policies  and 

requirements,  38747,  43909,  45127 
Broadcast  and  cable  television  services; 
equipment  authorization  procedures 
relaxation,  8667 
Broadcast  auxiliary  and  cable  relay  services; 
flexible  operational  and  licensing 
procedures,  529 
Cable  Communications  Policy  Act; 
implementation — 
Signal  availability  standard,  etc.,  625 
Cable  television  systems — 

Broadcast  signals;  availability,  18588 
Broadcast  television  signals  availability, 

49693 
National  television  networks;  common 
ownership  prohibition  elimination, 
36080 
Technical  and  operational  requirements 
review,  40920 
Children's  television  commercialization 

guidelines,  426,  10903 
Commercial  broadcast  stations;  construction 

permit  applications,  26798 
Deregulatory  review  of  technical  and 

operations  regulations,  16165 
FM  and  TV  authorizations  to  specify  a  new 
community  of  license;  modification, 
50045 
National  spot  sales;  TV  stations  network 

representation,  18305 
Programming  by  broadcasters;  exclusive 

contractural  arrangements,  43736,  49336, 
51569 
Standard  computer  algorithm  for 
propagation  prediction,  6677 


Television-to-land  mobile  interference 

elimination,  3057,  4674 
•Term  of  affiliation"  or  "two-year  rule", 
38308 
Television  stations;  table  of  assignmenU: 
Arkansas,  22548,  30853 
California,  2513,  45524 
Florida,  8936,  33155 
Georgia,  19005 
Mississippi,  2512 
Nevada,  6165 
New  York,  5201 
Oregon.  45524 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  284,  2888.  3786,  4211.  4715, 
5214,  5632,  6031,  7234,  8501,  8973.  9487, 
10943,  11342,  12589,  13320,  15285,  15596, 
17109,  20165,  21524,  22046,  22567,  23451, 
23794,  25206,  27234,  28067,  29521,  31394, 
32103,  32940,  33179,  34149.  36636.  37345. 
38059,  39519.  43035.  43475.  45582.  46115. 
48038.  49358.  50094.  52486 
Committees;  establishment,  renewal, 
termination,  etc.: 
Emergency  Broadcast  System  Advisory 

Committee.  30094 
National  Security  and  Emergency 

Preparedness  Advisory  Committee. 
30094 
Common  carrier  services: 
ATAT  depreciation  rates  and  amortizations. 

52486 
Bell  Atlantic;  message  storage  service,  8696 
Block  2  cellular  RSAs;  applications,  20166 
Caribbean  Region;  common  carrier  facilities, 
construction  and  use;  poUcies  and 
guidelines,  1839 
Cellular  markets  applications  designated  for 
hearing;  Charlottesville,  VA,  et  al., 
22046 
Celluhtf  markeU  appUcations  fiUng 

information,  26863 
Cellular  rural  service  areas;  application  dates 

and  filing  requirements,  31394 
Cellular  rural  service  areas  with  component 

parts;  list,  18133 
Federal-Sute  Joint  Board  proceedings; 

Commissioner  appointed.  12990 
Multichannel  multipoint  distribution  services; 

filing  period  for  applications,  15285 
National  Exchange  Carrier  Association,  Inc.; 
interstate  average  schedule  revisions. 
40958 
North  Atlantic  Region;  common  carrier 
transmission  facilities,  construction,  and 
use;  policies  and  guidelines.  2285.  25207 
Pacific  and 'Nevada  Bell;  voice  mail  services. 

8696 
Public  mobile  services — 
Cellular  markets  applications  filing 
information.  26863.  35373.  43036 
Satellite  television  signals,  scrambling;  home 

satellite  dish  antennas.  9701 
Tariff  Review  Plan  (1989>.  issuance.  37346 
Video  satdlite  uplinks;  automatic  transmitter 
identification  system  (ATIS) 
proceedings.  20170 
Emergency  broadcast  system: 

Closed  circuit  test.  6031.  20170.  36637,  48038 
Meetings: 
Advanced  Television  Service  Advisory 

Committee,  754,  1680,  1838,  5467,  5632, 
9487,  10423,  12589,  15139,  18342,  21917, 
23452,  26114,  27079,  29522.  32104. 
36885.  39140.  39141.  40959.  52784 


Emergency  Broadcast  System  Advisory 

Committee,  7234 
ITU  World  Administrative  Radio 

Conference  Advisory  Committee,  2537 
Radio  Broadcasting  Advisory  Committee, 
566,  6031,  12589,  17109,  26114,  31395, 
32452,  39519,  39520 
Meetings;  Sunshine  Act,  1538,  5519,  9403, 
13215,  15168,  15946,  15946,  17136.  18371. 
23338.  27103,  29416,  30162.  33213.  39837. 
43317.  46183.  48366.  49636 
New  York  Metropolitan  Area  regional  public 

safety  plan.  39520 
Privacy  Act;  systems  of  records.  34149.  37868. 

38835 
Public  safety  radio  communications  plans: 
North  Central  and  North  East  Texas  area, 
50570 
Radio  broadcasting: 
Carroll  doctrine  and  UHF  impact  policy; 

report  and  policy  statement,  5214 
Comparative  licensing,  distress  sales,  and  tax 
certificate  policies  premised  on  racial, 
ethnic,  or  gender  classifications,  6697 
FM  vacant  channel  applications;  universal 
window  fUing  period,  566,  1680,  5040, 
5467,  9488,  14852,  15596,  20170,  23150, 
23308,  23452,  26864,  28067 
Radio  services,  special: 

Amateur  operator  license  examination;  1989 

maximum  reimbursement,  44659 
Specialized  mobile  radio  services — 
Frequencies  reassignment.  4716.  6872.  8285 
Rulemaking  proceedings;  petitions  filed. 

granted,  denied,  etc.,  284,  754,  1680,  2537, 
4715,  5316,  7235,  10944,  11343,  12590, 
15286,  20170,  21917,  23452,  26865,  29522, 
32940,  33544,  37346,  39141,  43475,  44659, 
45976,  47571,  49358.  51585 
Senior  Executive  Service: 
Executive  Resources  and  Performance 
Review  Board;  membership.  7235 
Television  broadcasting: 
Carroll  doctrine  and  UHF  impact  policy; 
report  and  policy  statement.  5214 
Applications,  hearings,  determinatums,  etc: 
Abilene  Radio  Partnership  et  al..  45582 
Advanced  Broadcast  Technologies.  Inc..  et 

al..  45157 
AGH  Communications.  Inc.,  et  al.,  171 10 
A  J.T.  Broadcasting  Services  Umited 

Partnership  et  al.,  82 
Allen  County  Broadcasting  Limited 

Partnership  et  al.,  25207 
ArchoH  "Broadcasting  Limited  Partnership  et 

al.,  27900 
Atlantic  City  Community  Broadcasting,  Inc., 

et  al.,  37868 
AxeU,  Wade,  et  al.,  12590 
Bandy,  Marshall  M.,  et  al..  2643 
Barden.  Don  H.,  et  al..  10423 
Barker  Broadcasting  Co..  Inc..  et  al..  22567 
Bayboro  Broadcasting  et  al..  12991 
Black  Television  Workshop  of  Los  Angeles. 

Inc..  44236 
Blair  Broadcasting  Corp.  et  al..  10944 
Bland.  R.  Tyler.  Jr..  et  al..  19038 
Blue  Ridge  Broadcasting  Co..  Inc..  et  al.. 

1409 
Boedker.  Rri>ecca  L..  et  al..  25673 
Boudreaux.  Jeffrey  L..  et  al^  22567 
Boyd  Enterprises.  Inc..  et  al..  30465 
Brandt.  Robin  C.  et  al..  6198 
Brimark  Broadcasting  et  al.,  18342 
Broadcast  DaU  Corp.  et  al..  3786 
Broadcast  Facilities  Corp.  et  al..  52784 


Burwell.  Roscoe  Clifford,  Jr.,  et  al.,  6032, 

10944 
Bush,  Lawrence  L.,  Jr.,  et  al.,  30465 
Calhoun  County  Broadcasters,  Inc.,  et  al., 

2089 
Caru  Corp.  et  al.,  6032 
Catskill  Broadcasting  Co.  et  al.,  20014 
CBS,  Inc.,  et  al.,  6198 
Cedar  Rapids  Broadcasting  et  al.,  82 
Celina  Broadcasting  et  al.,  12590 
Channel  50  Television  et  al.,  34584 
Church  of  Christ  Ministry,  Inc.,  et  al.,  6199 
Clay,  George  Henry,  et  al.,  1410 
Columbus  Broadcasting  Corp.  et  al.,  37869 
Coflununity  Broadcasting  Co.,  Inc.,  et  al., 

2536 
Corydon  Broadcasters  Ltd.  et  al.,  82 
Country  Roads  Broadcasting  Corp.  et  al.. 

38342 
Courtright.  Morris.  Jr..  et  al..  28266 
Coyle  Communications,  Ltd.,  et  al.,  6199 
Culpepper,  Richard  B.,  et  al.,  30867 
Culpepper,  Richard  L.,  et  al.,  27900 
Curley,  Dennis  H.,  et  al.,  5314 
Daugherty,  Jay,  et  al.,  16586 
Davis,  Roy,  et  al.,  12591 
Day  Broadcasting  et  al.,  1838 
Daystar  Radio,  Ltd.,  et  al.,  20015 
Dean-Thomas  Communications  et  al.,  12591 
Doisey,  Albert  L.,  Jr.,  et  al.,  22567 
Dove  Inc.,  et  al.,  2089 
E>wight  Broadcasting  Co.  et  al.,  19038 
Eastern  Broadcasting  et  al.,  83 
Eastern  Carolina  Electronics  Limited 

Partnership  et  al.,  25377 
Ebenezer  Broadcasting  Group,  Inc.,  et  al., 

23687 
EcUpae  Broadcasting  Group,  Inc.,  et  aL, 

23688 
Empire  Broadcasting.  Inc..  et  al..  18342 
Evangel  Christian  Scbo(4.  Inc..  et  al..  10132 
Evans.  Gwendolyn  Gladys,  et  al..  29945 
Evans.  James,  et  at..  6199 
Fairmont  Community  Broadcasters  et  aL. 

2643 
Faith  Broadcasting.  Inc..  et  al..  13445 
Family  Stations.  Inc..  et  al..  3076.  12591 
Fleming.  LaQueth.  et  al..  23688 
FPS  BixMdcasting  Group  et  al..  23688 
Franklin  Broadcasting  Co..  Inc.  et  al.,  25378 
Franklin  Broadcasting  et  al.,  20015 
Froggy  Bottom  Tdevision  et  al.,  12592 
Gamble.  Larry  W..  et  aL.  23673 
Gary.  Albert  E..  et  al..  20015 
General  Broadcasting  Corp.  et  al..  3787 
Germantown  Radio  Co.  et  aL.  37869 
Giacone,  Leonard  James,  a  al.,  12592 
Gilbert,  Mary  Faye.  et  al..  17110 
Goodkttsville  Broadcasting  Co..  Inc.  et  aL, 

47570 
Grand  Coconino  Bioadcasting  et  aL.  38343 
Great  Lakes  Broadcasting.  Inc.  et  al..  9488 
Great  Lakes  Radio  Corp.  et  al..  18342 
Harding.  Douglas  Gaines,  et  al..  3941 
Hartke  Communicatioas  Corp.  et  al.,  16Sl 
Harvest  Broadcasting  et  al..  1838 
Hashtroudi,  Jalal.  et  al..  27079 
Heartland  Communications.  Inc..  et  al.. 

10944 
Hefty  Communications.  Ltd..  et  al..  23689. 

47571 
Hi-Band  Broadcasting  Co.  et  al..  2643 
Hilding.  Eric  R..  et  al..  22568 
Hilgendorf.  Donald  E..  et  al..  5314 
HiU.  Ernestine,  et  al..  25673 
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Holmes  Beach  Broadcasting  Ltd.  et  al.,  94S8 

JBD  Inc.  et  al..  1(M23 

John  Oaiter  *  Associates  et  al..  19039 

Johnson.  Alfred  A.,  et  al.,  25207 

Jones,  John,  Jr.,  et  al.,  83 

Jonesville  FM  Oioup  Limited  Partnership  et 
al.,  8973 

Josey  Conununicatioas,  Inc.,  et  al.,  34349 

Joy  FM  Ltd.  Partnership  et  al.,  32638 

J.R.  Broadcasting  et  al.,  6200 

Kaczmarczyk,  Lawrence,  28911 

Knetsch,  Tana  S..  et  al.,  30867 

Knight  Communications  Corp.  et  al.,  8974 

La  Crescent  Community  Broadcasters  et  al., 
15597 

Lakeside  Broadcasting.  Inc.  et  al..  38059 

Langford.  Larry,  et  al..  30466 

Landng  Community  College  et  al..  43035 

Leemay  Broadcasting  Services,  Inc.,  et  al., 
10945 

Lift  Him  Up  Outreach  Ministries.  Inc.,  et  al., 
37346 

Lighthouse  FM  Limited  Partnership  et  al., 
25378 

Link,  William  Carlton,  et  al..  3787 

Livingston  Communications,  Inc.,  et  al., 
19039 

LOCAL  Morgan  Hill  Radio  Associates  et 
al.,  17110 

Loudon  Broadcasters,  Inc.,  et  al.,  6032 
Lundborg.  Susan,  et  al.,  755 
Mableton  Broadcasting  Co.,  Inc.,  et  al., 

35903 
Magniison.  Larry  S.,  et  al.,  10945 
Marchant,  Shirley,  et  al.,  25674 
Maricopa  County  Community  College 

District  et  al.,  38060 
MarKey  Broadcasting  Co.,  Inc.,  et  al.,  19039 
Markunas.  Nanette,  et  al.,  19040 
Martz.  Timothy  D.,  et  al.,  18343 
Media  Investment  Corp.  et  al.,  12991 
Milford.  Ltd.,  et  al.,  19040 
Miller,  Ernest  C.  et  aL,  12592 
Miller,  P.  Scott,  et  al..  25674 
Miller.  Worth  M..  et  al..  19040 
Modlin,  Edward  M.,  Jr.,  et  al.,  5314 
Monroe-Livingston  Radio  Associates  et  al.. 

28266 
Moore.  W.  B..  Jr..  et  al.,  18343 
Mountain  Media,  Inc.,  et  al.,  10152 
Naguabo  Broadcasting  Co.  et  al.,  30094 
National  Exchange  Carrier  Association,  Inc., 

12594 
Neville.  Steve  P..  et  al..  1839 
Nicolau,  Hector,  et  al..  28266 
O'Conner.  David,  et  al.,  10424 
Oceans  Waves  Broadcasting  et  al.,  32659 
Oculus  Broadcasting  Corp.  et  al.,  29943 
Old  Eureka  Broadcasting.  Inc.,  et  al.,  10424 
Olney  Broadcasting  Co.  et  al.,  2090 
Ortiz  Lozada,  Jose  A.,  et  al..  2300S 
Owens,  Dale  A.,  2336 
Paiva  Ltd.  et  al.,  32659 
Palmetto  Broadcasting.  Inc.  of  Murrells 

Inlet,  et  al.,  25008 
Pan  Pacific  Television,  Inc.,  et  al.,  50570 
Panhandle  Communications,  Inc.,  et  al., 

20016 
Parrish,  Theresa  P..  et  al..  5315 
Peoria  Broadcasting  Co.  et  al..  34350 
PhiUipa.  Charles  E..  et  al.,  17111 
Pittsburg  Radio  et  al.,  2090 
Plessinger,  Richard  L.,  et  al..  9489 
Posey  County  Broadcasting  Co..  Inc..  et  al.. 

8974 
Pueblo  Radio  Broadcasting  Service  et  al.. 
12593 


R  A  B  Communications  Inc.  et  al..  32659 
Radio  Indio  Corp.  et  al..  13445 
Rayne  Broadcasting  Co..  Inc.,  et  al.,  566 
Real  Life  Educational  Foundation  of  Baton 

Rouge.  Inc.,  et  al..  28267 
Red  Mountain  Broadcasting  Co.  et  al..  6200 
Rem  Malloy  Broadcasting  et  al..  27900 
Richardson  Broadcasting  Group  et  al..  37870 
Robinson.  David  L..  et  al.,  35373 
Rockledge  Community  Broadcasters,  Inc..  et 

al..  5315 
Sarasou-Charlotte  Broadcasting  Corp.  et  al.. 

51585 
Schwartz,  Marvin  G..  et  al.,  8974 
Selectronics  Corp.  et  al.,  6033 
Shafer,  Charles  B.,  et  al..  30371 
Sheboygan  County  Broadcasting  Co..  Inc.. 

et  al..  3787 
Sierra-Shingle  Springs  Broadcasting  et  al., 

10424 
Silent  Minority  Group.  Inc..  et  al..  23689 
Southland  Broadcasting  Co..  Inc..  et  al., 

20016 
Spanish  Aural  Services  Co.  et  al.,  18343 
Spivey,  Lloyd,  et  al..  5315 
Spring  Arbor  College  et  al.,  19040 
Sute  Line  Browlcasting  et  al..  44527 
Stegus  Corp.  et  al..  29946 
Stevenson,  Adiai  E.  FV.  et  al.,  32660 
StoU.  Karl  H..  et  al..  28267 
Sunrise  Partners  et  al.,  6033 
Surber,  Janice  Faye,  et  al..  13445 
Swain.  Jerome,  et  al..  6200 
Swan  Broadcasting.  Ltd.,  et  al..  30466 
Swink.  Jerry,  et  al.,  19041 
Tarkenton,  Stephen  D.,  et  al.,  32660 
Taylor  Broadcasting.  Inc.,  et  al.,  3941 
Telecommunications  Network,  Inc.,  et  al., 

19041 
Tele-Communications  of  Key  West.  Inc..  et 

al..  2090 
Texas  Communications  Limited  Partnership 

etal.  30466 
Thief  River  Radio  et  al..  8975 
Thomas,  Robin  B.,  et  al.,  17111 
Three  Sutes  Broadcasting  Co.,  Inc.,  et  al., 

10945 
Tiab  Communications  Corp.  et  al.,  23690 
Trax  Broadcasting  et  al.,  12593 
Tree  Top  Broadcasting  Associates  et  al.. 

34585 
Tropic-Air.  Ltd..  et  al.,  19041 
Trunkel,  Tony  J.,  et  al.,  10945 
Turner  Broadcasting  ft  Communications 

System  et  al.,  12393 
Underwood.  Sue  A.,  et  al..  1839 
United  Broadcasting  of  Idaho.  Inc..  et  al., 

29946 
Valmedia.  Inc..  et  al..  23130 
Viacom  Broadcasting  of  Missouri,  Inc.,  et 

al..  13446 
Visalia  Broadcast  Limited  Partnership  et  al.. 

19042 
Vizcarrondo.  Nomar,  et  al..  17243 
V.O.B.  Inc.  et  al..  48721 
WftW  Broadcast  Service  et  al.,  6033 
Wabash  Valley  Community  Radio  Corp.  et 

al..  20016 
WCND.  Inc..  et  al..  27901 
WCVQ.  Inc..  et  al..  30467 
Werber.  Frank,  et  al..  29946 
Westwind  Radio  Co.  et  al..  36119 
White  Eagle  Limited  Partnership  et  at., 

19042 
White  Mountain  Radio  et  al..  22368 
Whiteaker  Communications  et  al..  30467 


Williamsburg  County  Broadcasting  Corp.  et 

al.,  50571 
Wilson,  Robert,  et  al.,  17112 
Wiregrass  Educational  Radio,  Inc.,  et  al., 

10425 
WMHT  Educational  Telecommunications, 

Inc.,  etal.,  17111 
Wolf,  Robert  J.,  et  al.,  755 
Woods  Communications  Group,  Inc..  et  al., 

15597 
WWOR-TV.  Inc..  et  al..  28911 
WYAL  Radio.  Inc..  et  al..  27901 
Yauco  Television  Broadcasting  et  al..  38343 
Ying  Hua  Benns  et  al..  12991 
Younginger,  Karen  E.,  et  al..  8973 
Zawila.  William  L..  et  al..  10423 
Zozaya.  Julia  S..  et  al..  22568 

Federal  Contract  CompUance 
Programs  Office 

NOTICES 

Affirmative  action  programs;  corporate-level 
selection  decisions,  24380 

Federal  Orop  lanraace  CorporatkNi 

RULES 

Administrative  regulations: 

Agency  sales  and  service  contract;  approval 
standards,  24011 

Reinsurance  agreements;  approval  standards, 
31825 
Crop  insurance  endorsements,  etc.: 

Barley,  oats.  rye.  and  wheat.  38707 

Beans,  com.  etc..  15016 

Canning  and  processing  beans,  6559,  7878, 
9099 

Com.  4006,  4389 

Figs,  13014 

Flaxseed,  4379 

Malting  barley.  15013.  27663.  34022 

Onions.  19217 

Soybeans.  1001 

Stonefiruit.  6561 

Sunflowers,  40717 

Texas  citrus  trees,  6965,  9100 

Wheat,  36780 
Crop  insurance  regulations: 

General  provisions,  etc.,  9099,  16539 
Crop  insurance;  various  commodities: 

Apples.  1467,  20278.  24249,  46845 

Canning  and  processing  peaches,  46848, 
46849 

Canning  and  processing  tomatoes,  6563 

Combined  crops,  12759 

Cotton.  6563,  6566 

Fresh  market  tomatoes,  47850 

Grain  sorghum,  9103 

Grapes.  24249 

Macadamia  nuts.  61 15.  6568 

Macadamia  tree.  31826 

Potatoes,  4380,  6113 

Rice,  6564 

Safllowers.  6567 

Sunflowers,  6363 

Sweet  com,  13016 

Table  grapes,  46847 

Texas  citrus  trees.  9102.  9104,  20279,  46847 

Wheat,  etc..  36781 
Federal  claims  collection;  salary  ofbet,  2. 
10526 


PROPOSED  RULES 

Administrative  regulations: 

Agency  sales  and  service  contract;  approval 
standards.  4986 

Reinsurance  agreements;  approval  standards, 
18571,  31874 
Crop  insurance  endorsements,  etc.: 

Certified  seed  poutoes.  5276,  16554 

Figs,  6652 

Flaxseed,  etc.,  29340 

Frost/freeze  potatoes,  5276,  20331 

Hybrid  com  seed,  6653 

Malting  barley,  20332 

Northern  poUtoes,  4413 

Oniofis,  6654 

Pears,  34762 

Quality  potatoes.  5276.  20333 

Stonefhiit.  505 

Sunflowers,  29341 

Texas  citrus  trees,  507 

Tobacco,  5277.  19304.  19306,  32235 

Wheat,  21455 
Crop  insurance  regulations: 

Genera]  provisions;  coverage  level,  12774 

General  provisions,  etc.,  23770,  36464 
Crop  insurance;  various  commodities: 

Apples,  31875 

Canning  and  processing  peaches,  1640 

Fresh  market  sweet  com.  6633.  11299.  13043. 
36795 

Macadamia  trees,  4030 

Nunery  crop.  36985 

Potatoes,  43719 

Table  grapes,  31877 

Texas  citrus  trees.  4413 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Federal  Crop  Insurance  Commission; 

membenhip,  50457 
Federal  Crop  Insurance  Commission; 
membeiYhip  nominations.  44214 
Meetings: 

Board  of  Directors,  2261 
Privacy  Act: 
Systems  of  records,  51867 

Federal  Depoait  Insaraace  Corporation 

RULES 

Bank  Secrecy  Act  compliance,  17916 
Competitive  Equality  Banking  Act; 
implementation: 
Agricultural  loan  loss  amortization,  22130 
Correction,  36963 
Conflict  of  interests,  47929 
Fair  housing: 

Home  loan;  definition,  30831 
Foreign  banks: 
Country  exposure  concentration,  21986, 
51093 
Interest  on  deposits: 
Nonprofit  political  organizations;  NOW 

accounts,  47523 
Practice  and  procedure,  7339 
Newspaper  publication  or  comment 
solicitation  requirements,  52 1 1 1 
Unsafe  and  unsound  banking  practices: 
Insured  nonmember  banks;  subsidiary 

securities  activities;  correction,  597,  2223 
PROPOSED  RULES 

Banking  organizations,  capital  adequacy;  risk- 
based  capital  guidelines,  8550 
Conflict  of  interests,  26262 
Deposit  liabilities,  47723 


Foreign  banks: 
Deposit  insurance  and  capital  equivalency 
requirements,  country  exposure 
provision,  etc.,  41180 
Insurance  coverage;  unit  investment  trusts, 

39746 
Practice  and  procedure  rules,  5392 
Newspaper  publication  or  comment 
solicitation  requirements,  36464 
Correction,  9406 
Regulatory  agenda,  14620,  42776 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  4456,  4716,  7800.  9978. 
11131.  12815,  13446,  16189,  16470,  25378, 
23379.  36370,  43158,  47371,  49228 

Bank  merger  transactions;  policy  statement, 
39803 

Deposits  supporting  municipal  bond  issues; 
General  Counsel's  opinion  No.  2,  38783 

Interest  or  dividends  on  deposits;  advertising. 
43976 

Loans  to  corporation  examiners  by  National, 
District,  and  State  member  banks;  policy 
statement  withdrawn,  26308 

Meetings;  Sunshine  Act,  94,  632,  990,  1101, 
1439,  1978,  2667,  2810,  3116,  3978,  4497, 
4930.  5079.  5853.  6057.  7292,  7828,  8297, 
9022,  9403,  9723,  10034,  10460,  11000, 
11730,  11936,  12493,  12745,  13046.  13377. 
15333,  15492.  16339,  16512,  16513.  16612. 
16930.  17306.  17532.  17817.  18193.  20063. 
20412.  20717.  22264,  23166,  23718,  24169, 
25046,  25047,  25404,  26128,  27104,  27797, 
28755,29416,29546.29547.30511.31799, 
32819,  34367,  35149,  36389,  37079,  37388, 
38409.  38410.  38833.  39579.  39715,  40165, 
41645.  43509.  43966.  44549,  45419,  43832, 
43853,  46973,  47297,  47613,  47899,  49007, 
49374,  49820,  49%5,  50350,  51028.  51623, 
32290 

Privacy  Act: 
Systems  of  records,  7396,  7400,  I281S,  23309, 
26309,  26310,  3384748038,  48309 

Sute  nonmember  banks,  independent  external 
audits;  poUcy  sutement,  12817,  47868 

Federal  Electfon  Comndflsion 

PROPOSED  RULES 

Contributions  and  expenditure  limitations  and 
prohibitions: 
Allocations  between  Federal  and  nonfederal 
accounts.  5277 
Correction.  6916 
Federal  and  nonfederal  account^  allocation 
methods,  payments,  and  reporting 
requirements,  38012,  40070 
Contributions  and  expenditures 

communications,  advertising  and  trade 
associations,  35827 
Corporate  and  labor  organisation  expenditures, 
416 
Hearing,  40070 
Debts  owed  by  candidates  and  political 

committees,  49193 
Rulemaking  petitions: 
Ted  Haley  Congressional  Committee.  2500. 
35829 

NOTICES 

Meetings;  Sunshine  Act.  95,  466,  653,  990, 
1701.  2565.  3290,  4930,  5682,  6915,  7829, 
9022.  10460,  11589,  12495.  13215.  15334. 
17136.  18193.  20213.  21761,  22608,  23718, 
24828,  2SS67,  27593,  28492,  29547,  30162, 
32493,  34192,  34632,  35951,  36944,  38410, 


Federal  Emergency 

39401,  40165,  41277,  43509,  45419,  47790^ 
48*^*^49636 
Privacy  i^ct;  systems  of  records,  34585 
Special  elections;  filing  dates: 
Illinois,  16781 
I  <Miisiana,  1310 
New  Jersey,  12188 
Tennessee,  26300 
Virginia.  7233 

Federal  Emergency  Management 
Agency 

RULES 

Debarment  and  suspension  (nonprocurementX 

19161.  34474 
Disaster  assistanpe: 

Community  disaster  loan  program,  12681 

Individual  and  family  grant  program.  3397 
Federal  claims  collection.  47210 
Federal  crime  insurance  program: 

Residential  and  commercial  rates. 

commercial  borgnlary  and  robbery 
policy  preminon  disooonts.  and 
protective  device  requirements,  1 1273 
Flood  devation  determiaatioDs: 

Alabama  et  al.,  7913,  19782,  34069 

Arizona  et  al.,  3181,  22492,  31869.  47814 

Arkansas  et  aL.  5178.  28388.  36277.  36281 

California.  51552 

California  et  al.,  2743 

Colorado  et  al..  28391.  51100 

Connecticut  et  al..  28215 

Florida.  I15ia  12152.  51552 

Florida  et  al..  5180.  22489.  22491.  36278. 
36279.40730 

Georgia.  40730 

Georgia  et  al.,  28389,  51534 

Idaho,  28223,  31870 

Louisiana,  47812 

Maryland  etH.,  31868 

Massachussetts  et  al.,  40731 

New  Jersey  et  al.,  47813 
Flood  insurance;  conununities  digjUe  for  side: 

Alabama  et  al.,  3208,  4408,  6148,  6130, 
15394,  36977 

Arizona  et  al.,  33136 

Arkansas  et  al.,  10067 

California  et  aL.  28206 

Connecticut  et  al.,  40426,  51274 

Delaware,  50409 

Florida  et  al.,  49883 

Idaho  et  al.,  24725 

Illinois  et  al.,  37300 

Iowa.  19907.  22654 

Iowa  et  al..  25591 

Kentucky,  47697 

Kentucky  et  aL,  43693 

Louisiana  et  id.,  13268,  22172 

Maine  et  aL,  44193 

Maryland  et  al.,  47694 

MinneaoU  et  al..  14795 

Mississippi  et  al..  22174 

Missouri.  37762 

New  Hampshire  et  al.,  28210 

New  York.  15555,  20846.  29033 

New  York  et  al.,  19909.  23762.  33133 

North  Carolina,  8457,  1009a  17945 

North  Carolina  et  al.,  14798,  22176,  27799, 
36979 

Oklahoma  et  al.,  37304 

Pennsylvania  et  al.,  1485,  2741,  5272.  10091. 
17946,  28213,  47695 

Tennessee  et  al.,  5176,  46449 

Texas  et  al.,  34087,  43694 
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Federal  Emergency 

Flood  intunuice  prognun: 
Erosion  bencTitt,  36973 
Flood  plain  management  standards,  16269 
Insurance  coverage  and  rates  applied  to 

structures  located  in  communities,  23629 
Insurance  coverage  and  rates;  elevated 

buildings,  27989 
Insurance  sales  and  claims  adjustment,  1S219 
Manufactured  homes  in  existing  mobile  home 
parks  or  subdivisions;  elevation 
requirements,  2S332 
Private  sector  property  insurers  assistance 
(write-your-own  program),  IS208 
Correction,  26559,  39091 
Flood  insurance  program;  erosion  benefits, 

44193 
Freedom  of  Information  Act;  implementetion: 
Confidential  commercial  information; 
predisclosure  notification  procedures, 
2739 
Grants  and  cooperative  agreements  to  State 
and  local  governments;  uniform 
administrative  requirements  (OMB  A- 102 
implementation),  8034 
Correction,  9317 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  25872 
Organization,  functions,  and  authority 
delegations: 
National  security  information  program; 
implementation,  47210 

PROPOSED  RULES 

Disaster  assistance: 
Permanent  relocation  assistance,  47232 
Technical  assistance  grants,  26746 
Federal  crime  insurance  program: 
Residential  and  commercial  rates, 

commercial  burglary  and  robbery  policy 
premium  discounts,  and  protective 
device  requirements,  621 
Flood  elevation  determinations: 
Alabama  et  al.,  4675,  40098.  4091 1,  50491 
Arizona  et  al.,  5195,  22527,  36350 
Arkansas  et  al.,  47831 
California  etal.,  31057 
Colorado  et  al..  21705,  31892,  44915 
Florida.  46478 
Florida  et  al.,  38741 
Georgia  et  al.,  12536,28415 
Iowa.  28897,  42982 
Kansas,  6676 
Kentucky,  28896,  42982 
Mississippi  et  al.,  51568 
New  York,  12536 
Pennsylvania,  4425,  15066 
Flood  insurance  program: 
Insurance  coverage  and  rates — 
Elevated  building  coverage  limitation, 

10547 
Structures  located  in  communities,  4673 
Private  sector  property  insurers  assistance 

(write-your-own  program),  419 
Proposed  projects  review;  reimbursement 
procedures;  rate  increase  and  payee 
change,  53028 
Freedom  of  Information  Act;  implemenUtion: 
FEMA  employees;  policies  and  procedures 
for  testimony,  production  and  disclosure 
of  material  or  information.  51863 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 110 
implementation),  44716 
Nondiscrimination  on  basis  of  age  in  Federal 

programs  and  activities,  922 
Regulatory  agenda.  14416,  42576 


Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures.  27598.  28239 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  1510,  3638,  4073,  7969,  9808, 
10561,  1 1908,  12075,  20686,  20899,  21524, 
24796.  28068,  28436,  29088,  33545,  35557, 
36120,  40959,  43769,  44659,  46659,  46660, 
51004.  52235 
Committees;  esublishment.  renewal, 
termination,  etc.: 
Advisory  Board,  35557 
Emergency  Management  Institute  Board  of 
Visitors,  34586 
Disaster  and  emergency  areas: 
Alaska,  9141 

Arkansas,  567,  642,  952,  48722,  4979a  49922 
California,  4716,  9978,  39348 
Guam,  2888 
Hawaii,  1841 
Iowa,  29377 
Marshall  Islands.  2091 
Micronesia,  2644.  9368 
North  Carolina.  49922 
Northern  Mariana  Islands,  2889,  7800 
Puerto  Rico.  952,  3638 
Texas,  40128 
Environmental  sUtements;  availability,  etc.: 
Radiological  Instrumentation  Test  Facility, 
VA,  12819 
Flood  insurance  program: 
Financial  assistance/subsidy  arrangement, 
18602 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Anti-arson  strategy  program,  19042 
Hazardous  materials  training  program. 

19335.  22223 
Individual  and  family  grant  program,  51136 
Meetings: 
Advisory  Board,  17112,  43770 
Emergency  Management  Institute  Board  of 

Visitors,  1841.  7046,  27234.  45819 
National  Fire  Academy  Board  of  Visitors, 
12594.  22727.  36120.  50572 
Emergency  food  and  shelter  program: 

National  Board  implemenUtion  plan,  7024 
Privacy  Act;  systems  of  records,  28437,  29947 
Radiological  emergency  response  plans  and 
preparedness  in  support  of  nuclear  power 
plants;  preparation  and  evaluation  criteria; 
joint  FEMA/NRC  guidance  document, 
37051 
Radiological  emergency;  Sute  plans: 
Illinois,  12992 
Iowa.  12189 
Maine.  43270 
New  Hampshire.  43270 
North  Carolina.  18142 
Texas.  12075 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
1938,  29775 
Transportation  accident  planning  and 
preparedness;  guidance  document 
availability,  33545 

Federal  Energy  Regnlatory 
ComminioB 

RULES 

Annual  charges;  gas  and  oil  pipelines  and 
electric  utilities,  1748.  7354.  46445 

Annual  report  forms;  cash  flows  statement. 
40875 


Electric  Consumers  Protection  Act; 
interpretations,  15802 
Hydroelectric  licenses- 
Information  availability  to  public  etc, 
15804 
Electric  utilities  (Federal  Power  Act): 
Ovil  penalties  assessment  procedures.  32035, 

50943 
Federal  land  use  fees;  update,  44858 
Generic  determination  of  rate  of  return  on 
common  equity  for  public  utiUties,  3339. 
3342.  11991,  12931,  27483,  40869,  51752 
Hydroelectric  projects;  fish  and  wildlife 
agencies  reimbursement  fees — 
Reporting  and  recordkeeping 
requirements,  2224 
Reactor  plant  equipment;  property  list  for 
use  in  accounting  for  addition  and 
retirement — 
Reporting  and  recordkeeping 
requirements,  2593,  5155 
Small  hydroelectric  power  projecU  of  5 
megawatts  or  less;  natural  water  feature 
exemption,  36562.  47525 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  1469 
Independent  Offices  Appropriations  Act;  filing 
fees,  15374,  15383,  24057 
Correction,  21992 
National  Environmental  Policy  Act; 

implemenUtion,  1750,  3584,  4817.  8176, 
26436 
Natural  gas  companies  (Natural  Gas  Act): 
Anticompetitive  practices  relating  to 
marketing  affiliates  of  interstate 
pipelines,  22139,  29654 
Correction.  25240.  34277 
Reporting  and  recordkeeping 
requirements,  31701 
Natural  gas  dau  collection  system.  15023, 
16058,  19283,  30027.  30047,  32891, 
35312.  44004.  45758 
Pipelines;  interest  rates  and  undertaking 
requiremenu  for  gas  pipelines  and 
produces;  correction.  14787 
Project  cost  limitt  under  blanket  certificates. 

11644 
Purehaaed  gas  adjustment  regulations.  867. 
2826 
Correction.  11991.  13254 
Reporting  and  recordkeeping 
requirements.  3364.  12676 
Report  by  intersute  natural  gas  pipeline 
companies  on  service  interruptions; 
revision.  45899 
Sales  and  purehaaes  abandonment  under 
expired,  terminated,  or  modified 
contracts,  4121.  7495.  11845.  29002 
Correction.  8176,  37291 
Reporting  and  recordkeeping 
requirements,  12677 
Natural  gas  companies  (Natural  Gas  Act),  etc.: 

Natural  gas  daU  collection  system,  49652 
Natural  Gas  Policy  Act: 
Anticompetitive  practices  relating  to 
marketing  affiliates  of  intersute 
pipelines,  22139,  36273 
Ceiling  prices — 


Compression  allowances  and  protest 
procedures,  15,  2826,  21415,  30047, 
43192 
Maximum  lawful  prices  and  inflation 
adjustment  factors,  3019.  16541. 
32373,  44007 
Old  gas  pricing  structure;  correction.  7503 
First  sales  of  pipeline  production;  rehearing 
or  clarification  dismissal  and  rehearing 
denied,  3886 
Natural  gas  daU  collection  system,  15023, 
16058,  19283,  30027,  30047,  35312, 
44004,  45758 
Natural  gas  produced  from  Devonian  shale; 

definition  revision,  28192 
Outer  Continental  Shelf  Lands  Act  (Section 
5);  pipeline  transporUtion  of  natural  gas 
across  OCS;  interpreUtion.  14922, 
20835,  50925 
Pipelines;  interstate  transporUtion  of  gas  for 
others;  effects  of  partial  wellhead 
decontrol,  7893.  8439.  15198,  50924 
Rehearing  denied,  16859 
Purchased  gas  adjustment  regulations,  867. 
2826 
Reporting  and  recordkeeping 
requirements,  3364 
Natural  gas  rate  and  tariff  filings;  filing  fees, 

44182 
Oil  pipelines;  interest  rate  on  amounts  held 
subject  to  refund  and  eliminating 
undertaking  requirements  for  gas  pipelines 
and  procedures,  14787 
Organization,  functions,  and  authority 
delegations: 
Miscellaneous  amendments.  16058 
Policy  and  interpreUtions: 
Natural  gas  exporution  and  Alaska  Natural 
Gas  TransporUtion  Act;  policy 
SUtements  deleted,  26434 
Practice  and  procedure: 
Contested  DOE  remedial  orders  review, 

16407 
Petitimis  for  Commission  review;  filing 
procedure,  37545,  47949 
Public  Utility  Regulatory  Policies  Act: 
Hydroelectric  applicants  seeking  benefits  for 
projects  located  at  new  dam  or 
diversion;  Electric  Consumers 
Protection  Act;  implemenUtion,  26992, 
40722 
Rehearing,  36272 

PROPOSED  RULES 

Annual  report  forms;  sutement  of  cash  flows, 

21853 
Electric  utilities  (Federal  Power  Act): 
Accounting  for  phase-in  plans,  24W6,  32625, 

34545 
Generic  determination  of  rate  of  return  on 
common  equity  for  public  utilities, 
31883 
Hydroelectric  power  projects;  relicensing, 

21844,34119 
Independent  power  producers,  9327,  16882 
Independent  power  producers,  bidding 
programs,  and  small  power  production 
and  cogenerating  facilities,  31882 
Natural  gas  companies  (Natural  Gas  Act): 
Natural  gas  dau  collection  system.  40235 
Natural  gas  producer-pipeline  contracts;  5- 
year  take-or-pay  make-up  provisions, 
27704 
Natural  Gas  Policy  Act: 
Intersute  natural  gas  pipeline  capacity; 
brokering,  15061,  18099,  25628,  25629, 
3I8SS 


Natural  gas  daU  collection  system,  40235 
Natural  gas  produced  from  devonian  shale; 

defmition  revision,  12704 
Outer  Continental  Shelf  Lands  Act  (Section 

5);  implemenUtion;  pipeline 

transportation  of  natural  gas  across 

OCS,  14923 
Rulemaking  proceedings  and  petitions; 

termination,  3754 
Public  Utility  Regulatory  Policies  Act: 
Bidding  programs,  9324,  16882 
Small  power  production  and  cogeneration 

faciUties,  9331,  16882,  24099,  31021, 

44458 
Regulatory  agenda,  14628.  42782 
NOTICES 

Docket  prefixes;  Order  No.  497  filings,  34582 

Electric  power  transmission  system  trfhnir^) 

operations  briefing;  North  American 

Electric  Relability  Council,  44517 

Electric  cate  and  corporate  regulation  filings: 

See  entries  under  "Electric  rate,  small  power 

production,  and  interlocking  directorate 

filings,  etc.:"  after  April  1,  1988. 
Arizona  Public  Service  Co.  et  al.,  4875,  9351 
Bonneville  Power  Administration  et  al..  3620 
Boston  Edison  Co.  etal..  69,  5034 
Bridgeport  Resco  Co.,  L.P.,  et  al.,  8247 
Canal  Electric  Co.  et  al.,  171 
Carolina  Power  &  light  Co.  et  al.,  2074 
Central  Illinois  Light  Co.  et  al.,  1674 
Central  Illinois  Public  Service  Co.  et  al., 

3070 
Central  Power  A  Light  Co.  et  al.,  1057 
Clifls  Electric  Service  Co.  et  al.,  553 
Commonwealth  Edison  Co.  et  al.,  2625,  4702 
Connecticut  Light  &  Power  Co.  et  al.,  6686 
CP  National  Corp.  et  al.,  8248 
Duke  Power  Co.  et  al.,  4064 
Florida  Power  Corp.  et  al.,  1824 
Gulf  Power  Co.  et  al.,  9135 
Gulf  Sutes  Utilities  Co.  et  al.,  5035 
Iowa  Electric  Light  &  Power  Co.  et  al., 

9800 
Iowa  Public  Service  Co.  et  al.,  7227 
MSU  System  Services,  Inc.,  et  al.,  70 
Nevada  Power  Co.  et  al.,  439 
New  England  Power  Co.  et  al.,  3771 
Northwestern  Public  Service  Co.  et  al.,  5445 
Pennsylvania  Power  &  Light  Co.  et  al.,  9352 
Public  Service  Co.  of  New  Mexico  et  al., 

7561,8686 
Southern  California  Edison  Co.  et  al.,  9681 
Southwestern  Electric  Power  Co.  et  al.,  7006 
Union  Electric  Co.  et  al.,  5820 
Virginia  Electric  Sc.  Power  Co.  et  al.,  4448 
Electric  rate,  small  power  production,  and 
interlocking  directorate  filings,  etc.: 
AES  Barbers  Point,  Inc.,  et  al.,  30860 
Arizona  Public  Service  Co.  et  al..  17097, 

21892 
Arkansas  Power  ft  Light  Co.  et  al.,  12060, 

29942 
Army  Department,  52479 
Boston  Edison  Co.  et  al.,  49351 
Boston  Edison,  Inc.,  et  al.,  23440 
Canal  Electric  Co.  et  al.,  24123,  36617,  47859 
CCPC  Chemical  Inc.  et  al.,  29762 
Centel  Corp.  et  al.,  30331 
Chevron  U.S.A.  Inc.  et  al.,  44065 
Colorado  Power  Partners  et  al.,  44065 
Colstrip  Energy  Limited  Partnership  et  al., 

44651 
Commonwealth  Electric  Co.  et  al.,  52767 
Connecticut  Light  &  Power  Co.  et  al., 

46491,51132 


Federal  Energy 

Consumer  Power  Co.  et  al.,  47245 
Duke  Power  Co.  et  al.,  17243,  31390 
Duquesne  Light  Co.  et  al.,  11114 
El  Paso  Electric  Co.  et  al.,  21893  . 
Encogen  One  Partners  Ltd.  et  al.,  35544 
Energenics/Glendon,  Inc.,  et  al.,  13439 
Engineers  Corps.  38767 
Exxon  Chemical  Co.  et  al..  48955 
Florida  Power  ft  Li^t  Co.  et  al.,  11115, 

15871 
Rorida  Power  Corp.  et  al.,  36618.  44517, 

48955 
Glen  Park  Associates  Limited  Partnership  et 

al..  28053 
Gulf  Power  Co.  et  al..  19987 
Gulf  States  Utilities  Co.  et  al.,  12807,  23785, 

24994,  38052 
GWF  Power  Systems  Co.,  Inc.  et  al..  32646, 

37633 
Idaho  Power  Co.  et  al.,  52473 
Interstate  Power  Co.  et  al.,  35347 
lowa-niinois  Gas  ft  Electric  Co.  et  al.,  37030 
James  River  Paper  Co..  22043 
J-W  Operating  Co..  41401 
J-W  Operating  Co.  et  al.,  41226 
Kansas  Gasft  Electric  Co.  et  al.,  15116, 

22710,  29257 
Kansas  Power  ft  light  Co.  et  al.,  2IS13 
Kentucky  Utilities  Co.  et  aL,  16579 
Kerr-McGee  Oiemical  Corp.  et  al.,  51893 
Long  Island  Lighting  Co.  et  al.,  46499 
Louisiana  Power  ft  Light  Co.  et  al.,  19326. 

48957 
Louisville  Gas  ft  Electric  Co.  et  al.,  12179 
MftM/Mars,  Inc.,  et  al.,  24126 
MacKenzie,  Hugh  C,  et  al.,  44653 
Maine  Public  Service  Co.  et  al.,  13146 
Majave  Cogeneration  Co.,  L.P.,  et  al..  29259 
Megan-Racine  Associates,  Inc.,  et  al.,  50283 
Metropolitan  Edison  Co.  et  al.,  38324 
Mid-Set  Cogeneration  Co.  et  al..  23787 
Midway-Sunset  Cogeneration  Co.,  17500 
MinnesoU  Power  ft  light  Co.  et  aL,  33174 
Mississippi  Power  ft  Light  Co.  et  al.,  45536 
Montaup  Electric  Co.  et  al.,  35892 
Nassau  District  Energy  Corp.  et  al.,  39336 
New  England  Power  Co.  et  al.,  40487, 

45813,  47791 
Newbay  Corp.  et  al.,  22556 
Niagara  Mohawk  Power  Corp.  et  al.,  1 1332, 

11904,32100,33897,34144 
Northern  States  Power  Co.  et  al.,  13315 
Oakland  County,  ML  18595 
Ocean  State  Power  et  al.,  24777 
Orange  ft  Rockland  Utilities,  Inc.  et  aL. . 

16185 
Pacific  Gas  ft  Electric  Co.  et  al.,  18333, 

33839,  34813,  50991 
Pacific  Power  ft  Light  Co.  et  al.,  20887 
Panda  Energy  Corp.  et  al.,  16581 
Pennsylvania  Power  Co.  et  al.,  26107 
Portland  General  Electric  Co.  et  al.,  12181, 

26849 
Public  Service  Co.  of  Colorado  et  al.,  32428 
Rosemount  Cogeneration  Joint  Venture, 

47246 
Sierra  Pacific  Power  Co.  et  al.,  31742 
South  Carolina  Generating  Co.  et  al.,  43257 
South  Carolina  Public  Service  Authority  et 

al.,  37839 
Southern  California  Edison  Co.  et  al.,  11553, 

25365 
Southern  Company  Services  Inc  et  aL, 

36107,  36618 
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Federal  Eaergy 

Southwestern  Power  Administration  et  a!., 

264«6 
T.E.S.  Filer  City  Sution  Limited 

Partnership  et  al.,  16763 
Texas-New  Mexico  Power  Co.  et  al.,  34814 
Toledo  Edison  Co.  et  al.,  26S30 
Trafalgar  Power,  Inc..  et  al.,  23442 
Tucson  Electric  Power  Co.  et  al.,  12808, 

49774 
Ultrapower  Inc.,  Rio  Bravo  Poao,  et  al.. 

40757 
Union  Country  Utilities  Authority  et  al., 

1S116 
Union  Electric  Co.  et  al.,  47746 
Upper  PeninsuU  Power  Co.  et  al.,  34814 
Walker  Resources,  Inc.,  S2219 
Washington  Water  Power  Co.  et  al.,  1327S 
Wisconsin  Power  A  Light  Co.  et  al.,  39303 
Emergency  action  plan  guidelines;  availability, 

5822.  35543 
Emergency  natural  gas  tale,  transporUtion.  and 
exchange  transactions;  filings,  new  docket 
prefix.  38325 
Environmental  statements;  availability,  etc.: 
Aberdeen,  WA.  25366 
Adirondack  Hydro  Development  Corp., 

18121 
Alaska  Electric  Light  A  Power  Co.  et  al., 

16186 
Algonquin  Gas  Transmission  Co.,  15276 
Alternate  Energy  Resources,  Inc.,  21897 
Appomattox  River  Water  Authority,  49220 
Arkoosh,  George,  et  al.,  26634 
Aspen  County,  CO,  27750 
Azure  Mountain  Power  Co.,  37336 
Bidwell,  Floyd  N.,  12809 
B.S.,  Inc.,  36619 
Calaveras  County  Water  District  et  al., 

37336 
Central  Maine  Power  Co.,  46492 
Columbia  Gas  Transmission  Corp.,  28432 
Conway  Ranch  Partnership,  49220 
DJ.  Pitman  International  Corp.  et  al.,  7562, 

8249 
Enviro  Hydro,  Inc.,  37336 
Envirosphere  Co.,  29944 
Fall  River  Rural  Electric  Cooperative,  43258 
Five  Bears  Hydro,  Inc,  37031 
Florida  Gas  Transmission  Co.,  3924,  17498 
Grisdale  Hill  Co.,  6686 
Halecrest  Co..  38325 
Highland  Construction,  Inc..  43148 
Holyoke,  MA,  33108.  35109 
Hoskins  Diversified  Industries,  35893 
Hydro-Development  Group,  Inc.,  26488 
Hydroelectric  Development,  Inc.,  47246 
Idaho  Power  Co.  et  al.,  27230 
Independent  power  producers,  etc.,  9682. 

11906 
Kaukauna,  WI,  23148 
Keating,  Joseph  M.,  8687 
Klamath  Falls,  OR.  46933 
Lake  Frances  Hydroelectric  Project.  37634 
Magic  Reservoir  Hydroelectric,  Inc.,  40945 
Mitchell  Butte  Hydroelectric  Project,  25366 
Nelson,  Warren  B.,  23366 
New  York  City,  NY,  27750 
North  American  Hydro,  Inc.,  et  al.,  24995 
North  Stratford  Equipment  Corp.,  37634 
Northeast  U.S.  Pipeline  Projects,  15118, 

15870,  18338.  38054 
Pacific  Gas  A  Electric  Co..  16581 
Pacific  Power  A  Light  Co..  22210 
Pelican  Utility  Co.,  14836 
PennEast  Gas  Service  Co.  et  al.,  946 
Pennsylvania  Hydroelectric  Development 
Corp..  28433 


PRODEK.  Inc..  et  al..  21513 
Provo  Hydro  Associates.  4094S 
River  Falls.  35109 

Rivers  Electric  Ca,  Inc..  et  al..  16382 
Rulofton.  Ronald  E..  49221 
Sayles  Hydro  Aasociatea.  39639 
Saylorville  Hydro  Partners,  16896 
Smithland  Hydroelectric  Partnerships.  26634 
South  Carolina  Eleotric  A  Oat  Co..  40255 
Tennessee  Gas  Pipeline  Co..  7797.  26488 
Tennessee  Oas  PipeUne  Co.  et  al..  48575 
Texas  Oas  Transmission  Corp..  271 
Toulumne.  CA.  22209 
Twin  FalU  Project  ID.  et  al..  29763,  42997 
Upper  Ohio  River  Basin,  23366 
Vidalia,  LA,  et  al.,  21316 
Wyoming-California  Pipeline  Co.  et  al., 
11335,28682,39338 
Hydroelectric  applicatioas.  29314.  30328, 
31391,  32648.  34145,  34816.  35108.  39338. 
39505.  40945.  41401.  44634,  46492.  47246. 
49393,  50077,  50450-50452,  51894,  52768, 
70-72,  272.  2272.  3773.  5445,  5446,  5822, 
8497,  10142,  128ia  12976.  15119,  15730, 
17098,  18335,  19814.21897,  22042.  22214, 
22712,  24996,  26639 
Interlocking  directorate  filings: 
See  entries  under  "Electric  rate,  small  power 
production,  and  interlocking  directorate 
filings,  etc.:"  after  April  1,  1988. 
Browne.  C.  Thayer,  et  al.,  8949 
Daly,  Eleanor  T.,  et  al.,  72 
Meetings;  Sunshine  Act,  653,  2143,  2667,  4497, 
5242,  5854,  8297,  9022,  10034,  10184, 
11160,  12096,  13461,  162ia  16513,  18651, 
19833,  22067,  23338,  24167,  24828,  26128, 
27263,  28111,  35251,  37389,  39580,  41645, 
43966,  46183,  47297,  48065,  49963,  30621 
Natural  gas  certificate  ftlingt: 
Algoix)uin  Gat  Transmission  Co.  et  al.,  3621 
Amoco  Gas  Co.  et  al.,  34819 
ANR  Pipeline  Co.  et  al.,  440,  25637,  30334, 

36619,  49775 
ARCO  Oil  A  Gas  Co.  et  al.,  31743 
Black  Marlin  PipeUne  Co.  et  al.,  1825 
Cabot  Energy  Marketing  Corp.  et  al.,  8687 
Carnegie  Natural  Oas  Co.  et  al.,  8690 
CNG  Transmission  Corp.  et  al.,  5450,  17098, 

22713,  27386,  37031,  45960,  46976 
Colorado  IntersUte  Oas  Co.  et  al.,  9968 
Columbia  Gas  Transmission  Corp.  et  al., 
2275,  3626,  25367 
Republication,  8249 
Columbia  Gulf  Transmission  Co.  et  al.,  9478, 

51898 
East  Tennesaee  Natural  Oas  Co.  et  al.,  36109 
El  Paso  Natural  Oas  Co.  et  al.,  73,  4876, 

7392.  15277.  15443 
Elf  Aquitaine,  Inc..  et  al..  46651 
Energy  Development  Corp.  et  al..  7364 
Horida  Gas  Transmission  Co.  et  al..  7798. 

8232.  22560.  24125 
Gas  Gathering  Corp.  et  al.,  39506 
Gateway  Pipeline  Co.  et  al.,  19327 
Great  Lakes  Gas  Transmitaion  Co.  et  al., 

12061 
Indeck  Oas  Supply  Corp.  et  al.,  31082 
IntersUte  Power  Co.  et  al.,  32101,  46495 
Ken  Oas  Companies  et  al.,  24127 
Kentucky  West  Virginia  Oas  Co.  et  al.,  6687 
KN  Energy.  Inc.,  et  al.,  23444,  28037,  31743, 

38054.  41401 
Mid-Louisiana  Oas  Co.  et  al..  48578.  49373 
Midwestern  Gas  Transmission  Co.  et  al.. 

32429 
National  Fuel  Oas  Supply  Corp.  et  al.,  172 


Natural  Gas  Co.  of  America  et  al.,  21897 
Natural  Gas  Pipeline  Co.  of  America  et  al., 

12724,  13152,  28039,  43006 
Northern  Natural  Oas  Co.  et  al.,  13440, 

25001.  35546,  52772 
Northwest  Pipeline  Corp.  et  al.,  43259, 

47247,  49599,  52775 
itenhandle  Eastern  Pipe  Line  Co.  et  al.. 

26634,  40120,  44067 
Pelican  Interstate  Oat  System  et  al.,  26833 
PennEast  Oas  Services  Co.  et  al.,  3423, 

20889 
Questar  Pipeline  Co.  et  al.,  29260,  41403, 

51302 
Ringvraod  Gathering  CO.  et  al.,  4704 
Sabine  Pipe  Line  Co.  et  al.,  16765 
Sea  Robin  Pipeline  Co.  et  al.,  38327 
South  Georgia  Natural  Oas  Co.  et  al.,  44942 
Southern  Natural  Gas  Co.  et  al.,  1 1332. 
11906,  22376,  29262,  33841,  34580. 
44069,  47747 
Stingray  Pipeline  Co.  et  al.,  8950 
Tenneaaee  Oas  Pipeline  Co.  et  al.,  3778, 
12433,  13123,  15871,  18336,  18598, 
18876,  20678,  29765,  31749,  35348, 
38765,  43760,  44222.  44518,  45148. 
45537,  50453,  51308 
Texas  Eastern  Transmission  Corp.  et  al., 

4066,  7008,  19988,  37633,  39014,  48963 
Texas  Oas  Co.  et  al.,  49221 
Texas  Gas  Transmission  Co.  et  al.,  41228 
Texas  Gas  Transmission  Corp.  et  al.,  22210, 

32649,  48380,  32222,  32473 
Transcontinental  Oas  Pipe  Line  Corp.  et  al., 

12062,  17493,  39339 
Transwestem  Pipeline  Co.  et  al.,  277 
Trunkline  Gas  Co.  et  al.,  9800,  9969,  16432. 
16433,  18337.  21316,  22713,  33175, 
34821,  48291 
Trunkline  LNO  Co.  et  aL,  34146 
Tucson  Electric  Power  Co.  et  al.,  43739 
Union  Exploration  Partners,  Ltd.,  et  al., 

34815 
United  Gas  Pipe  Line  Co.  et  al.,  9353,  12812, 
25369,  25371,  26639,  35330,  36620, 
40738  50084  50995 
United  Qu  Pipeline  Co.  et  al.,  26855,  28683, 

29264 
Williams  Natural  Oas  Co.  et  al.,  5447,  8233, 
39639,  43929,  47249,  47749,  4775a 
47753,  47860,  48294 
Natural  gas  companies: 
Certificates  of  public  convenience  and 

necessity;  applications,  abandonment  of 
service  aiid  petitions  to  amend.  278.  555, 
2277,  3241,  4205,  4451,  6191.  6192.  8255. 
8689.  11554,  12070,  13151,  14836,  15592, 
18128,  19329,  20680.  22712.  23788. 
26109,  27231.  28434.  30711,  32936, 
35347,  38331,  41405,  44941.  47252. 
48718.  50992 
Purchased  gas  adjustment  provisions;  new 

docket  prefix  system.  10272 
Small  producer  certificates,  applications, 
4062,  6866,  10273,  13593,  20364.  26110, 
29266.  39342.  44232,  49226 
Natural  gas  pipeline  rate  filings: 
ArUa  Energy  Resources  et  al..  39762 
Black  Marlin  Pipeline  Co.  et  al..  37842 
Blue  Dolphin  Pipe  Une  Co.  et  al..  39763 
Colorado  IntersUte  Gas  Co.  et  al..  37034 
Panhandle  Eastern  Pipe  Line  Co.  et  al., 

38325 
Ringwood  Gathering  Co.  et  al.,  38058 
Texas  Oas  Transmission  Co.  et  al.,  38766 


Transwestem  Pipeline  Co.  et  al.,  37843 
Valley  Gas  Transmission,  Inc.,  et  al.,  38974 
Natural  Gas  Policy  Act: 
OCS  leases;  blanket  determinations,  7562, 

7564,  17495 
Self-implementing  transactions,  2076,  3916, 
8952,  12977.  19991,  24129,  25658,  27750, 
31087.33846.44224.48958 
Sute  jurisdictional  agencies  tight  formation 
recommendations;  preliminary 
findings — 
Texas  Railroad  Commission.  29944,  31749, 
43762,  47254 
Well  category  determinations,  etc.,  1060, 
7011,  11556.  12182,  13442,  30090.  51000 
Natural  gas  transporUtion  network,  auction; 

laboratory  experiments  colloquium,  26850 
Oil  pipelines,  interstate;  tenUtive  valuations, 

948 
Organization,  functions,  and  authority 
delegations: 
Filing  location  change,  13316 
Preliminary  permits  surrender: 
Adirondack  Hydro  Development  Corp.,  786, 

1407,  4878,  32102 
Aero  Constrtiction,  Inc.,  et  al.,  22563 
Alternative  Energy  Management.  Inc.,  32431 
American  Hydro  Power  Co.,  11533 
American  Hydro  Power  Co.  et  al.,  24134, 

47861 
Asotin  Hydro  Co.,  Inc.,  30436 
Big  Sky  Limited  Partnership  et  al.,  19990 
Blackfeet  Indian  Nation  et  al.,  14837 
Brewster  Grist  Mill  Co.,  43378 
BuckstafT,  Sinclair,  Jr.,  39342 
Bucksufr,  Sinclair,  Jr.,  et  al.,  36623 
Cross  Hydro,  Inc.,  et  al.,  43265 
Davison,  David,  49353 
Independence  Electric  Corp.,  786 
JDJ  Energy  Co.,  2626 
Kittitas  Reclamation  District,  18129,  25205 
Lima  Hydro  Limited  Partnership,  786 
Mercer  Companies,  Inc.,  4878 
Monroe  Hydro  Associates  et  al.,  43266 
North  Logan  City,  UT,  et  al,  36111 
Perkinsville  Hydro  Associates,  26302 
Public  Utility  District  No.  1  of  Okanogan 

County,  WA,  5620 
Puget  Sound  Power  A  Light  Co.,  47254 
Sanu  Clara.  CA.  18129 
Sims.  Gerald  L.,  et  al..  37036 
Springer,  Franklin,  25375 
St.  Vrain  Environmentalists,  787 
Summit  Hydropower,  16582,  48973 
West  Slope  Power  Co..  7228 
Yuba  County  Water  Agency  et  al.,  5295 
Reports;  availability,  etc.: 
PURPA  benefiu  at  new  dams  and 
diversions,  27759 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
22717 
Small  power  production  and  cogeneration 
facilities;  qualifying  sutus: 
See  entries  under  "Electric  rate,  small  power 
production,  and  interlocking  directorate 
filings,  etc.:"  afier  April  1,  1988. 
AES  Riverside,  Inc.,  et  al.,  1058 
Alcon  Laboratories,  Inc.,  et  al.,  5449 
Archer-Daniels-Midland  Co.  et  al.,  76 
Brookhaven  Cojjeneration  Corp.  et  al.,  5454 
C-E  Huntington  Limited  Partnership  et  al., 

9803 
Central  Phosphates,  Inc.,  9683 
Cogeneration  Partners  of  America  et  al., 
4878 


Ecogen  One  Partners,  Ltd.,  3243 
Everett  Energy  Corp.  et  al.,  8256 
General  Mills,  Inc.,  et  al.,  2280 
Inland  Steel  Co.  et  al.,  8692 
James  River  Paper  Co.  et  al.,  9136 
Malacha  Hydro  Limited  Partnership  et  al., 

9482 
Mercer  County  Improvement  Authority, 

3245 
Mid-County  Cogeneration  Corp.  et  al.,  641 
National  Steel  Corp.,  3245 
Northwest  Arkansas  Resource  Recovery 

Authority,  1674 
Petrolia  Power  Co.,  1059 
Riverhead  Cogeneration  Corp.  et  al.,  7363 
Unicord  Power  Associates  et  al.,  6030 
Applications,  hearings,  determinations,  etc: 
Air  Transport  Association  of  America  et  al., 

19330 
Alabama-Tennessee  Natural  Gas  Co.,  4062, 

16767,  22219,  26489,  29267,  31391, 
33347,  40760,  43539,  51313 

Alamito  Co.  et  al.,  7012 

Algonquin  Gas  Transmission  Co.,  2777, 

3629,  5036,  5826.  11116.  13154.  17100. 

19331,  21898,  22379,  23679,  25375, 

38975,  40255,  45151,  48299,  52218,  52479 
Alpena  Power  Co.,  41407 
Amalgamated  Pipeline  Co.,  10143 
American  Hydro  Power  Co.,  37635 
American  Municipal  Power-Ohio,  Inc.,  et 

al.,  47254 
Amoco  Energy  Trading  Corp.,  16768 
Amoco  Production  Co.  et  al.,  6866,  23638 
Anadarko  Petroleum  Corp.  et  al.,  9136 
Anaheim,  CA,  et  al.,  47235 
ANR  Pipeline  Co.,  2777,  3926,  10143,  11334, 

12182,  12183,  16768,  28688,  28689, 

34823,  35548,  36112,  40123.  43011. 

43762,  47255,  49780,  50078,  52219 
ANR  Pipeline  Co.  et  al.,  10273,  44943 
ANR  Production  Co.,  2626 
Appalachian  Power  Co.,  49353,  49914,  51316 
APX  Corp.,  1675 
APX  Western  Corp.,  10418 
ARCO  Oil  A  Gas  Co.,  3630 
ARCO  Oil  A  Gas  Co.  et  al.,  10143,  26111 
Arizona  Public  Service  Co.,  1399 
Arkansas  Power  A  Light  Co.,  26644 
Arkla  Energy  Resources,  947,  1059,  1399, 

2778,  6867,  8496,  16768,  22219,  22564, 

25002,  27553,  31908,  35894,  40760, 

44072,  47861,  48973,  50078 
Arkla  Energy  Resources  et  al.,  36623 
Arkla  Exploration  Co.,  6867 
Atlantic  Richfield  Co.  et  al.,  509% 
BASF  Corp.  et  al.,  41235 
Bayou  IntersUte  Pipeline  System,  787, 

16768,  21898,  27554,  35352,  40235 
Beaver  City  Corp.,  3630 

Beck,  Eileen  M.,  15445 
BHP  Gas  Marketing  Co.  et  al.,  6868 
Black  Marlin  Pipeline  Co.,  39342,  39511 
Blind  Canyon  Aquaranch,  Inc.,  3631 
Blue  Dolphin  Pipe  Line  Co.,  8257 
Blue  Earth  A  Mountain  Lake,  MN,  8952 
Bonneville  Power  Administration,  3631, 

39764 
Boston  Edison  Co.  et  al.,  1675 
Brazos  River  Authority,  18129 
Brooklyn  IntersUte  Natural  Gas  Corp., 

38330 
Burk  Royalty  Co.  et  al.,  29768 
Cabot  Oas  Processing  Corp.,  9483 
California  et  al.,  39312 
Canal  Electric  Co.,  28689 


Federal  Emtif 

Canyon  Creek  Compression  Co.,  12063. 

21899,  28261,  34824 
Caprock  Pipeline  Co.,  31392 
Carnegie  Natural  Oas  Co.,  4064,  5036,  16457, 

24360,  26644,  29082,  31086.  35333. 

40932.  41407.  44232,  45132 
Cascade  Natural  Gas  Corp.  et  al.,  9683, 

13154,  17243 
Cascade  Power  Co.,  44232 
Cavallo  Pipeline  Co.,  8237 
Central  Illinois  Public  Service  Co.,  51902 
Central  Louisiana  Electric  Co.,  Inc.,  31751 
Central  Maine  Power  Co.,  '80,  281 
Central  Vermont  Public  Service  Corp.,  281 
Chandeleur  Pipe  Line  Co.,  16458 
Chevron  USA.  Inc.,  36112 
Cities  Service  Oil  A  Gas  Corp.  et  al.,  6193 
Citizens  Energy  Corp.  et  aL,  9974 
CNG  Transmission  Corp.,  4064,  4710,  15874, 

16457,  18600,  22380,  25375,  25659, 
26491,  26647,  27759,  28066,  28067, 

28260,  28261,  35353,  35548,  37840, 
39343,  3951 1,  40760,  45539,  45964. 
49353,  51316 

Coastal  Oil  A  Gas  Corp.,  2627 
Coastal  States  Gas  Transmisaion  Co.,  4449 
Cobra  Oil  A  Gas  Corp.  et  al.,  29769 
Colorado  IntersUte  Gas  Co.,  6688,  8258, 
8694,  11116,  16582,  20160,  22564,  28056, 

28261,  29267,  29268,  30337,  31087, 
34824,  35354,  35548,  37840,  41624, 
46933,  47255,  49780,  50999,  51313,  52228 

Colorado  IntersUte  Gas  Co.  et  al.,  11353, 

23789 
Columbia  Gas  Transmission  Corp.,  787, 

1829,  3242,  3926,  5037.  5211.  11116. 

16458,  22219,  26489,  26490,  27534, 
29943.  30338,  31908,  31909,  35354, 
35355,  36629,  37037,  38767,  40123, 
40256,  40952.  40953.  43011.  45152. 
46497,  48299,  49602.  52480 

Columbia  Oas  Transmission  Corp.  et  al.. 

1676 
Colunbia  Gulf  Transmissioa  Co..  1829. 

35354.  37038,  46497,  52480 
Commercial  Pipeline  Co.,  Inc.,  11556,  12813, 

14838 
Commonwealth  Edison  Co.  of  Indiana,  Inc., 

29770 
Commonwealth  Electric  Co.  et  al.,  788 
Connecticut  et  al.,  5826 
Connecticut  Light  A  Power  Co.,  38767 
Conoco  Inc.,  557,  3631,  10274 
Conoco  Inc.  et  al.,  9136,  34824,  36630 
Consolidated  Edison  Co.  of  New  York,  Inc., 

31909 
Consolidated  Oil  A  Gas,  Inc.,  8952 
Consolidated  Oil  A  Gas,  Inc.,  et  al.,  9354 
Consolidated  Water  Power  Co.,  40256, 

44233 
Cordova  Electric  Cooperative,  Inc.,  37840 
Coming  Natural  Oas  Corp.  et  al.,  16439 
Creel,  George  Cameron,  9684 
Crosstex  Pipeline  Co.,  321 1 
Curtis,  William  A.,  1400,  3293 
CWC  Fisheries,  Inc.,  51902 
Dayton  Power  A  Light  Co.,  40953 
DeQeva,  Paul,  32650 
Ddhi  Gas  Pipeline  Corp.  et  al.,  8952 
DelU  Canal  Co.  et  al.,  7566 
Devon  Energy  Corp.,  49914 
Diamond  Shamrock  Offshore  Partners 

Limited  Partnership,  19990,  37841 
Distrigas  Corp.  et  al.,  4207,  9356,  17496 
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Federal  Energy 

Distrigas  of  Mastachuaetts  Corp.,  2627,  2628, 

6194,9684 
Duke  Power  Co.,  1400 
Duquesne  Light  Co.,  281 
Dynasty  Oas  Marketing,  Inc.,  et  al.,  19990 
East  Tennessee  Natural  Oas  Co..  2886,  3243, 
8692,  15279.  16459,  21899,  23680,  25659, 
32431,  33529,  35355.  37841.  45539, 
49780,  52219 
East  Tennessee  Natural  Gas  Co.  et  al.,  3243 
Eastern  Shore  Natural  Gas  Co.,  13874, 
20160.  27554.  30338.  32937,  35355. 
35356.  38331 
El  Paso  Electric  Co..  2628 
El  Paso  Natural  Oas  Co.,  1400.  3431.  5295. 
7228.  8258.  8259.  8693.  13155.  16460. 
16582.  17497.  21899-21901,  26647, 
27232,  28057,  30087,  30088,  31751, 
32937,  35357,  35894.  43763.  44233, 
45540,  50078-50080,  50997 
El  Ran,  Inc.,  et  al.,  29770 
Empire  District  Electric  Co.,  40123 
Enerfin  Partners  I  Limited  Partnership, 

37841 
Enogex,  Inc.,  2071,  26643 
Enron  Oil  &  Gas  Co.,  1401 
Enron  Oil  St  Gas  Co.  et  al..  788.  9137 
Enaerch  Gas  Transmission  Co..  169 
EnTrade  Corp.  et  al..  5212 
EP  Operating  Co..  10419 
Equitable  Gas  Co..  2282.  7566 
Equitrans,  Inc..  7567.  9137.  16769.  26645. 

34826.  40763.  41408.  45152 
Exxon  Corp..  558.  4449.  6689.  7229 
Exxon  Corp.  et  al..  47256.  48367 
Fasken,  Barbara  T..  50999 
Fillmore  City  Corp..  2072 
Fina  Oil  *  Chemical  Co..  19991 
Fina  Oil  ft  Chemical  Co.  et  al..  558 
Flambeau  Paper  Corp..  949,  3632 
Florida  Oas  Transmission  Co.,  2282,  7794. 
16461.  27554,  35357.  36630,  37844, 
40256,  43473.  49354,  52220 
Florida  Power  ft  Light  Co.,  1830 
Freeport  IntersUte  Pipeline  Co.,  29944, 

31087 
Galligan,  Thomas  J..  Jr.,  788 
Gas  Gathering  Corp..  49354 
Gas  Research  Institute.  21901.  39641 
Gasdel  PipeUne  System.  Inc..  788 
GasMark.  Inc..  558 
Gator  Hawk  Gas  Co..  4301 1 
Glenn-Colusa  Irrigation  District,  5620 
Grand  River  Dam  Authority,  49354 
Grand  Valley  Gas  Co.,  559 
Granite  State  Gas  Transmission,  Inc..  2778. 
5037.  6868,  14838.  16769.  17100.  22380, 
29770,  31392,  32651,  34582,  35358, 
36630,  43012,  44943,  46934,  50999,  51000 
Great  Lakes  Gas  Transmission  Co.,  77. 
12183.  16769,  20160.  20681.  22564. 
26491.  35895,  36696.  51903.  52481 
Great  Northern  Paper  Co..  282 
Greenville.  MI.  1402 
Gresham,  WI.  282 

Guadalupe-Blanco  River  Authority,  40953 
Gulf  Power  Co.,  43012 
Hadson  Gas  Systems,  Inc.,  5293 
Hall-Houston  Oil  Co.,  37038 
Hawkeye  Oil  ft  Gas  Corp.,  30088 
Helmerich  ft  Payne,  Inc.,  3244 
High  Island  Offshore  System,  11117,  17497, 

20682,  36631,  50080 
High  Island  Offshore  System  et  al.,  20682, 

32432 
Hillin  Production  Co.,  37038 


S2 


Holyoke  Gu  ft  Electric  E>epartment  et  al.. 

1402 
Howard,  James  J.,  9804 
Howell  Gas  Management  Co.  et  al.,  9356 
HPC  Operating,  Inc.,  21902 
Hudson.  Dan  D..  5620 
Indiana  Michigan  Power  Co.,  13443,  49334, 

49914 
Inter-City  Minnesota  Pipelines  Ltd.,  Inc., 
1676,  16461,  30089,  38333,  45540,  46934. 
47236 
Interaute  Power  Co..  3633.  23002.  44233 
Iowa  Public  Service  Co..  282,  41235 
Iowa-Illinois  Gas  ft  Electric  Co..  1403 
James  River  Corp..  50997 
JDJ  Energy  Co..  36631 
Jupiter  Energy  Corp..  34826.  46935,  48299 
K  N  Energy.  Inc..  34827 
Kansas  Gas  ft  Electric  Co..  23148 
Kansas  Power  ft  Light  Co.  et  al.,  18880 
Kaukauna.  WI,  44234 
Kenrell  Petroleum  Resources,  Inc..  3633 
Kentucky  Public  Service  Commission  et  al.. 

13442 
Kentucky  West  Virginia  Gas  Co..  2628. 
12066.  16770.  26491.  28435.  37039. 
37337.  38331.  39764.  40124.  46933.  50997 
KK  Appliance  Co.  et  al..  23446 
KN  Energy,  Inc.,  16770.  22220.  30089, 

38768,  39764,  40257.  48037 
Koch  Hydrocarbon  Co..  33893 
Landers.  Pat.  3635 
Lawrenceburg  Gas  Transmission  Corp.. 

1403.  3244.  15279.  15280.  26646.  41408 
Leaderbrand.  Ralph  L..  12184 
Lehnertz.  G.M..  13155 
Linweave.  Inc..  789-791 
Lion  Petroleum  Co..  4879 
Lodi  Processing  Corp.  et  al..  37039 
Louisiana-Nevada  Transit  Co..  16462.  25003. 

26648,  36112 
Lowry  Exploration.  Inc..  4452 
Lyons.  M.  Dorothy.  8260 
Manchester  Pipeline  Corp..  24779 
Marathon  Oil  Co..  3633.  8958 
Maryland  People's  Counsel  et  al..  2282 
Massachusetts  Bay  Power  Co..  16896 
Maxus  Exploration  Co.  et  al.,  559 
McGUlis,  Eugene  G.,  4208 
McKay,  Horace  F..  Jr.,  et  al..  5296 
McMullen  County.  TX.  25005 
McPherson.  Cleto.  34583 
Merced  Irrigation  DUtrict.  12814 
Mesa  Operating  Limited  Partnership,  9805, 

32274 
Mesa  Operating  Limited  Partnership  et  al., 

9483 
Metropolitan  Edison  Co.,  2283 
Metropolitan  Edison  Co.  et  al.,  3633 
Michigan  Consolidated  Gas  Co.,  35358 
Mid  Louisiana  Gas  Co.,  791,  4065,  17500, 
20682,  26492,  31751,  34146,  37844, 
40954,  45540 
Midwestern  Gas  Transmission  Co.,  77,  78, 
3245,  4066,  8260,  16771,  21902,  22565, 
25003,  26492,  30338,  31909,  35358. 
35896.  36112.  47861.  49355.  50081. 
50082.  50157 
MIGC.  Inc..  9684,  16462,  16771.  26491, 

29082,  35358,  39765 
Minnesou  Power  ft  Light  Co.,  39343,  52481, 

52482 
Mississippi  Power  ft  Light  Co.,  26646 
Mississippi  River  Transmission  Corp.,  4066, 
12066,  16771,  21902,  22717,  29082, 
30338.  32102.  35359.  38975.  43763. 
45541.  45816.  48301,  49355,  52220,  52482 


Mississippi  River  Transmission  Corp.  et  aL. 

12184 
Mitco  Pipeline  Co.,  39343 
Mobil  Oil  Exploration  ft  Producing 

Southeast,  Inc.,  49914 
Mobile  Bay  Pipeline  Projects,  29519 
Montana  Power  Co.,  25003,  43266,  43267 
Moon  Lake  Electric  Association,  Inc.,  5212 
Mosbacher,  Robert,  et  al.,  35359 
Mountain  Fuel  Resources,  Inc.,  3432 
Murchison  Trust  et  al.,  29771 
Nagasco  Marketing,  Inc.,  et  al.,  8694 
National  Fuel  Gas  Supply  Corp.,  947.  8693. 

11334.  12184.  16462.  16463.  21903. 

26493.  28064.  28261.  30860.  34583, 

35360,  36631,  38768,  45541,  46935, 
50286,  51313,  51903 

National  Steel  Corp.,  5038 

Natural  Gas  Clearinghouse  Inc.  et  al.,  3634 

Natural  Gas  Pipeline  Co.  of  America,  1830. 

3246,  3634,  7229,  9356,  9357.  9685. 

12066.  12185,  15280,  15874.  16583. 

20682.  22565.  26492.  30339.  31751. 

35361,  35548.  36631.  37844.  40761. 
45541.  45817.  51000 

Nekoosa  Papers  Inc..  40124.  40257 
Nelson.  Loree.  28066 
New  England  Power  Co..  1831.  3635 
New  England  Power  Pool.  13446 
Newman  Brothers  Drilling  Co.  et  al..  29771 
Newman.  John  A.,  et  al.,  8260 
N-Gas,  Inc.,  et  al.,  9805 
Niagara  Mohawk  Power  Co.,  51903 
Niagara  Mohawk  Power  Corp.,  18129 
Niagara  of  Wisconsin  Paper  Corp.,  49333 
Nielson  Enterprises  Inc.,  7230 
Nockamixon  Hydro  Associates,  25375 
North  Penn  Gas  Co.,  5620,  7567,  16463, 
16772,  22565,  26649,  28435,  32651, 

35362,  40954,  49781 

North  Penn  Gas  Co.  et  al.,  30713 
Northeast  U.S.  pipeline  projects,  22043, 

26111 
Northern  Border  Pipeline  Co.,  19331,  25004, 

43964,  48301,  49781 
Northern  Natural  Gas  Co.,  560,  948.  1403. 

3927.  4208.  7795.  15280,  15446,  16463, 

16464,  16583,  16584,  18600,  21903, 

21904,  25375,  27555,  35362,  36367, 

36632,  37039,  39344,  40761,  41408, 

45153,  45817,  45818,  47862,  48037, 

51314,  51316 
Northern  States  Power  Co.,  18881,  52220 
Northwest  Alaskan  Pipeline  Co.,  19333, 

31910,  47861 
Northwest  Pipeline  Corp.,  1404,  5827,  7230, 

8496,  8547.  8693,  9685,  12067.  15874. 

16584.  16772.  22220,  22381,  23790. 

25004.  25005.  25659.  26649,  27232. 

28262.  29519.  31095.  32432.  34827. 

35362.  36113.  36114.  36632,  39344, 

39512,  40257.  40955.  41625.  44072. 

44234.  46498.  48301.  50082.  50083. 

51904.  52483 
Northwest  Pipeline  Corp.  et  al..  6690.  19331 
NRM  Operating  Co..  LP.,  et  al..  28435 
Odeco  Oil  ft  Gas  Co..  3246 
Oklahoma  Gas  ft  Electric  Co..  40489 
Oklahoma  Gas  Pipeline  Co.  et  al..  5038 
Overthrust  Pipeline  Co..  3432.  35897 
OXY  NGL  Inc.,  24781 
OXY  USA  Inc..  31751 
Ozark  Gas  Transmissioa  System,  560.  6869, 

35363 


Pacific  Gas  ft  Electric  Co..  1831,  43267. 

47570,  31904 
Padfic  Gas  Tranamission  Co.,  6194 
Pacific  IntersUte  Offshore  Co.,  3038,  7795, 

34827 
Pacific  IntersUte  Transmission  Co.,  6869, 

45154 
Pacific  Offshore  Pipeline  Co.,  791,  4450, 

11334,  13443 
Pacific  Power  ft  Ught  Co..  49356 
Paiute  Pipeline  Co.,  26649.  29268.  30340. 

31095.  36114.  36632.  39765.  40258. 

41625,  44944.  46936.  47862.  49356. 

32483.  32484 
Paiute  Pipeline  Co.  et  al..  2629.  26493 
Palmco  Management  Co..  30089 
Panhandle  Eastern  Pipe  Line  Co..  1060. 

3635.  3927.  10144.  11337.  16773.  19332. 

26494,  29268,  30091,  30341.  30861. 

32937.  34827.  35363.  35364.  39765. 

43474.  45153.  45542.  49781.  52484,  32485 
Panhandle  Eastern  Pipe  Line  Co.  et  al.,  8261 
Panhandle  Gas  Co..  6869 
Panhandle  Trading  Co..  9803 
Parker  Oas  Transmission.  Inc..  et  al..  7230 
Pelican  IntersUte  Gas  System.  33364 
PennEast  Gas  Services  Co.  et  al..  18339 
Pennsylvania  Hydroelectric  Development 

Corp..  40762 
Pennsylvania  Power  ft  Light  Co..  32650 
Pennsylvania  Power  ft  Light  Co.  et  al..  1833 
Penn- York  Energy  Corp..  22220.  22717 
Pennzoil  Gas  Marketing  Co.  et  al..  8938 
Phillips  66  Natural  Gas  Co..  2073.  20364. 

31392 
Phillips  Gas  Marketing  Co..  2072 
Phillips  Gas  Pipeline  Co.,  24360,  33329 
Phillips  Petroleum  Co.,  2072 
Phoenix  Chemical  Co..  37041 
Pine  Tree  Independent  School  District  WeU 

No.  2.  TX.  29083 
Placid  Oil  Co.,  2283.  16773 
Pogo  Producing  Co..  360,  6690 
PSI.  Inc..  48300 
Questar  Pipeline  Co..  12067.  16464.  20161. 

24134.  27555,  29944.  31393.  35897, 

38333.  39131.  39343.  43342 
RftD  Power  Co.,  2629 
Raton  Gas  Transmission  Co.,  4710,  6870, 

8694.  18130.  20683.  32432.  36633.  50998 
Red  River  Pipeline,  6194 

Ringwood  Gathering  Co..  7795.  1 1334, 

17100.  29268.  30341.  36633.  39345.  50083 

Rocky  Mountain  Natural  Gas  Co..  39512 

Rumford  Falls  Power  Co.,  7231 

Sabine  Corp..  13444 

Sabine  Pipe  Line  Co.,  1832,  39513,  40762 

San  Diego  Gas  ft  Electric  Co.  et  al.,  40125 

Sandefer  Oil  ft  Gas,  Inc.,  39343 

Scott  Paper  Co.,  49336 

Sea  Robin  Pipeline  Co.,  17101.  21904,  26646. 
32433.  32938.  34828,  36114.  38333, 
39766.  43542.  46936,  31314 

Seagull  Marketing  Services,  Inc.,  et  al.,  9138 

Seattle,  WA,  45154 

Sebring  Gas  System  et  al.,  3927 

Shell  OU  Co.  et  al.,  2886 

SNG  Intrasute  Pipeline,  Inc.,  27898 

Sonat  Marketing  Co.  et  al.,  6195 

South  Georgia  Natural  Gas  Co.,  282,  2778, 

8695,  13156.  14838.  17101.  17498.  34147, 
35897.  39767.  44944.  43965.  46936, 
48302.  50083.  52485 

Southern  California  Edison  Co..  1832.  49603, 

51905 
Southern  California  Edison  Co.  et  al.,  51905 


Southern  Natural  Gas  Co.,  283,  2779.  7796, 

9683,  10143,  11337,  12986,  13873,  16774. 

18340,  22366,  23790,  26494,  30091, 

30341,  31734,  33843,  34828.  35898. 

36696,  37845.  38059.  39641.  40124, 

43763,  43764,  44072.  46498.  47862. 

48718.  50083.  30998 
Southland  Royalty  Co..  26302 
Southwest  Gas  Corp..  7796,  15281,  16774, 

18601 
Southwestern  Electric  Power  Co.,  10143 
Stingray  Pipdine  Co.,  8261,  34829 
Sun  Exploration  ft  Production  Co.,  3246 
Sun  Gas  Transmission  Limited  Partnership 

et  al.,  5213 
Sunterra  Gas  Gathering  Co.,  170 
Superior  OfEdtore  Pipeline  Co.,  35364 
Swift  Creek  Power  Co..  Inc.,  15875 
System  Energy  Resources,  Inc.,  16464 
Tarpon  Transmission  Co.,  3433.  687a  10145. 

264%.  31910.  40238 
Tekas  Corp..  8261 
Tenneco  Oil  Co.  et  al..  4432 
Tennessee  Gas  Pipeline  Co..  1061.  1832. 

2629,  3432,  9337,  16775,  21904.  23680. 

2927a  30342.  32938,  35365,  40258, 

43012,  43799,  44234,  43155,  45343. 

43963,  47236,  48302,  48383,  49782 
Tenngaaco  Corp.  et  al.,  4433 
Tenngaaco  Gas  Supply  Co.  et  al.,  29772 
Terra  Resources,  Inc.,  948 
Texaco  Gas  Marketing  Inc.,  561,  3247 
Texaco  Inc.  et  al.,  561,  562 
Texas  Eastern  Transmission  Corp.,  1406, 

1832.  2629.  2630,  3247,  3248,  6870,  8262. 

10420,  10421,  15876,  16776,  17102, 

19332.  20161,  24135,  24361.  26493, 

27336.  28263,  28435,  29083,  29084, 

29269,  30861.  32650,  33365,  35366, 

36633,  36634,  37037,  37042.  40123, 

40259,  44073.  44234.  44944,  47863. 

30286.  30287,  31315,  51905,  52221.  52485 
Texas  Eastern  Transmission  Corp.  et  si.. 

38334 
Texas  Gas  Pipe  Line  Corp..  1813a  26496. 

34829.35898,36115 
Texas  Gas  Pipeline  Corp.,  16775 
Texas  Gas  Transmission  Corp..  791.  3636. 

11557,  12986.  16466.  16584,  20683. 

22381,  26495,  27555.  28263.  28689. 

30861,  35366,  37845,  39767,  43764, 

44235,  48300.  48973.  50084 
Texas  UtiUtid  Fuel  Co..  19024 
Tomahawk  Power  ft  Pipe  Co..  41409 
Total  Minatome  Corp.,  20891.  35898 
Trailblazer  Pipeline  Co..  25659.  34829 
TranaCanada  Pipelines  Ltd.  et  al..  45156 
Transco  Energy  Marketing  Co.  et  al.,  7231 
Transco  Gas  Supply  Co.,  35367 
Transcontinental  Gas  Pipe  Line  Corp.,  1676, 

3433.  4070.  5827,  8262,  9686.  11558, 

12068,  12185,  16466,  16776,  18341, 

21905,  22382.  24361.  26496.  26647. 

26857.  2927a  34583.  34829.  35367. 

36115,  40126,  45%5,  48718,  50288,  51906 
Transcontinental  Gas  Pipe  Line  Corp.  et  al., 

1677,  2779,  7232,  28689.  45965 
Transwestem  Pipeline  Co.,  792,  1833,  5828, 

8262,  9686,  16776.  18130.  25377.  30862, 

35368.  43475.  45543.  50084 
Trunkline  Gas  Co..  16777.  20683.  20684. 

21905.  22718,  26650.  2927a  30862. 

30863.  32938.  34147.  35367.  35368. 

36115.  43764.  45156.  45157.  45818. 

49782.  52222 
Tucker  Drilling  Co..  Inc..  3636 
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TXG  Gas  Marketing  Co..  2631 

TXP  Operating  Co.  et  al..  7232 

UER  Marketing  Co.  et  al..  8263 

Union  Electric  Co..  32433 

United  Gas  Pipe  Line  Co..  2780.  3434.  3783. 

4431.  10146.  12183.  14839.  16777,  17102. 

23680,  23005,  32939,  35369,  35899. 

37043.  39767.340259.  4026a 

39767.346498.  47864.  39767.348718. 

49782,  39767.351315.  52486.  39767,39768 
United  Gas  Pipeline  Co..  49783 

U-T  Offthote  System.  16585.  35369.  S009I 
Valence  Operating  Co.  et  aL,  I28I4 
Valero  Interstate  Transmissioa  Co.,  1677S, 

30342,  31093.  31393.  32939.  33369. 

45157,  30288 
Valley  Gas  Tranamiaaoa.  Inc.,  I0I46,  12068. 

16585.  33845.  35369.  39346 
Virginia  Electric  ft  Power  Co..  47864 
Volkswagen  of  America.  Inc..  2073 
Wdib-DnVal  Gatfaeicrs.  13444 
Wtbei  Basin  Water  Cooservaacy  District, 

43013 
West  Texas  Gas.  Inc..  16778.  18341.  18601, 

23377,  29772,  38770,  39768,  48038.  49783 
West  Texas  Gadiering  Co..  48383 
West  Virgpnia  Energy  Department,  2333 
Western  Area  Power  Administration.  28436 
Western  Gas  Interstate  Co..  792.  8263. 

18601,  22221,  3I9ia  40260 
Western  Gas  Marketing  USA  Ltd.,  39313 
Weitem  Illinois  Power  Cooperative,  lac,  et 

al.,  34384 
Western  Massachusetts  Electric  Co.,  24781 
Western  Transmissioa  Corp.,  1406.  278a 

16385 
Weyerhaeuser  Paper  Co..  40261 
Williams  Natural  Gas  Co..  78.  793.  2086. 

2780.  3297.  6193.  9338.  11333.  12069. 

16778,  24135.  2S66a  26647.  29773. 

30342,  33370,  40126,  45966,  47863, 

50091,50998 
Williston  Basin  Interstate  Pipdine  Co..  363, 

2284.  687a  7797.  10146.  12069.  16779. 

21905.  21906.  30091.  33846.  33899, 

39768,  40261,  41625.  43013.  47863. 

49783.  49784.  52222 

Windward  Energy  ft  Marketing  Co.  et  al., 

35370 
Wintergreen  Energy  Corp.  et  al..  29773 
Wisconsin  Electric  Power  Co..  793.  40261, 

41236 
Wisconsin  Public  Service  Corp..  283 
Wisconsin  Valley  Improvement  Co..  40762 
Wolverine  Power  Cmp..  34830 
Woods  Petroleum  Corp..  23003.  31096 
Wyoming  Interstate  Co..  Ltd..  35371 

Federal  FlBandal  InstitiitkMH 
ExamiaatioB  CcNiiicil 

RULES 

Freedom  of  Information  Act;  implementatioa: 
Uniform  fee  schedule  and  administrative 
guidelines.  7340 

NOTICES 

Bank  call  report  daU  submission.  11538.  32104 
Interest  rate  swap  reporting  standards,  45386 

Federal  Grain  Inspection  Service 

RULES 

Grain  standards: 
Lentils,  26731 
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Federal  Grain 

OfHcial  U.S.  standards;  barley  protein 

content,  IS016 
Peas,  whole  dry,  30914 
Inspection  and  certification  standards; 

agricultural  commodities  and  products, 
3721 
Correction,  6039 
Official  inspection,  weighing,  and  appeal 

inspection  services  performed  in  Canada; 
fee  increase,  21791 
Weighing  provisions  and  procedures,  37727 

PROPOSED  RULES 

Fees  for  official  inspection,  weighing,  and 
appeal  inspection  services  performed  in 
Canada;  increase,  8921 
Grain  standards: 

Lentils,  20636 

Peas,  whole  dried,  30683 

Rice,  43213 
Inspection  and  certification  standards: 

Rice.  411 
Weighfaig  provisions  and  procedures.  17471 

NOTICES 

Agency  designation  actions: 
Alabama,  2861 
Alaska,  2861.  13720 
Arkansas.  2861,  13721,  24733,  39123 
California.  15721.  24752.  39121 
Colorado.  6168.  13720.  29074 
Connecticut.  39123 
Idaho,  19976,  29074,  44031,  44032 
Illinois.  6167.  15721,  24752,  ,39122,  41392, 

44031,  48364,  48363 
Indiana.  6167,  6168,  15720,  29074  .39122. 

44051,48564 
Indiana  et  al..  33829 
Iowa.  6167,  19975.  24754.  39124 
Kansas.  6168,  15720,  29074 
Kentucky.  10411.  19975 
Kentucky  et  al..  33828 
Michigan.  44052 
Minnesota.  24753.  48564 
MinnesoU  et  al..  33828 
Mississippi,  24753.  48564 
Nebraska.  10412 
North  Dakota.  2862.  10411.  10412.  19975. 

24752 
Ohio.  10411,  19975,  29075,  39122 
Tennessee,  2861,  15720 
Utah,  19976,  29074.  44031 
Virginia.  29075.  39122  v 

Wyoming,  6167 
Committees:  establishment,  renewal, 
termination,  etc.: 
Advisory  Committee,  26466,  48948 
Com;  aflatoxin  analytical  techniques; 

comparison  study,  40483 
Grain  constituent  measuring  instruments  using 
near  infrared  spectroscopy;  design  criteria 
and  operational  performance 
specifications,  27057 
Grain  standards: 
Soybeans,  shriveled  and  wrinkled,  36083 
Wheat;  dockage  and  foreign  material,  48948 
Hard  Red  Spring  wheat  protein 

determinations;  near  infrared  reflectance 
instruments  calibration,  32087 
Hard  Red  Winter  wheat  protein 

determinations;  near  infrared  reflectance 
instruments  calibration,  21503  . 
Meetings: 
Advisory  Committee,  9784.  27736,  33161, 
43743 
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Federal  Highway  Adiidiiiatratioii 

RULES 

Engineering  and  traffic  operations: 
Bridges;  alternate  designs,  21637 
Construction  and  maintenance — 
Convict  labor  and  materials.  1922 
Physical  construction  authorixation.  1920 
Environmental  impact  and  related 

procedures,  etc.;  correction,  11065 
Highways;  design  standards,  15669 
National  bridge  inspection  standards; 

frequency  of  inspection  and  inventory, 
32611 
Railroad  overpass  and  underpass  structures 

at  highways.  32215 
Size  and  weight  enforcement  certification; 

technical  amendment,  12766 
Truck  siie  and  weight- 
Automobile  transporters.  2593 
Boat  transporters.  48634 
Designated  highway  networks.  12145. 

28870 
Grandfathered  semitrailer  lengths.  2597 
Truck-tractor  semitrailer-semitrailer 
combination  with  B-train  assembly. 
25484 
Uniform  Traffic  Control  Devices  Manual- 
Amendments,  236,  8620 
Utilities  accommodatioa;  freeway  (intersute) 
right-of-way;  longitudinal  utility  uae, 
2829 
Utility  relocations,  adjustments,  and 
reimbursement,  24932 
Highway  safety  programs;  effectiveness 

determination.  11255 
Motor  carrier  safety  standards: 
Comntercial  driver's  license  program; 

waivers.  37313 
Commercial  driver's  testing  and  licensing 

standards.  27628 
Commercial  vehicle  operators;  blood  alcohol 

concentration.  39044 
Driver  qualifications — 
Controlled  substances  testing.  47134 
Driver's  record  of  duty  sutus;  on-board 

recording  devices.  38666 
Correction 
Financial  responsibility  minimum  levels — 

Environmental  restoration.  12158 
General  provisions.  18042 
Correction,  47342 
Technical  amendments,  27688 
Inspection,  repair,  and  maintenance,  49402 

Correction,  49968 
Organization,  functions,  and  authority 

delegations.  2035 
Parte  and  accessories  necessary  for  safe 

operation,  49380 
Safety  fitness  determination,  50961 
Technical  amendments.  15845 
National  minimum  drinking  age;  Sute 

noncompliance;  withholding  of  Federal-aid 
highway  funds.  31318 
Payment  procedures: 
Railroad  work;  reimbursement.  18275 
State  fiscal  procedures  and  report^  CFR 
Part  removed.  25484 
Right-of-way  and  environment: 
Environmental  impact  and  related 
procedures,  etc.;  correction,  1 1065 
Sute  education  and  training  programs.  3744 

PROPOSED  RULES 

Air  quality  procedures.  35178 


Engineering  and  traffic  operations: 
Construction  and  maintenance — 
Contract  procedures;  standardized 
contract  clauses.  3897 
Highways;  pavement  policy.  2041,  11875 
Roadside  design  guide;  reference  material. 

3757 
Speed  limit  enforcement  certification.  7943 
Truck  size  and  weight — 
Boat  transporters.  2602 
Designated  highway  networks.  18858. 

18859 
Reasonable  access.  53006 
Truck-tractor  semitrailer-semitrailer 
combination  with  B-train  assembly. 
2603 
Uniform  Traffic  Control  Devices  Manual- 
Amendments,  2233 
Work  zone  traffic  control  standards 
revision,  51826 
Motor  carrier  safety  standards: 
Commercial  driver  testing  and  licensing 

standards,  265 
Commercial  driver's  license  program.  12504 
Commercial  vehicle  operators;  blood  alcohol 
concentration.  16656 
Correction,  20147 
Controlled  substances — 
Chemical  testing  of  interstate  or  foreign 
commerce  drivers  for  use  of  drugs, 
25353 
Interstate  or  foreign  commerce  drivers, 
chemical  testing  for  drug  use,  22268 
Driver's  record  of  duty  sUtus;  automatic  on- 
board recording  devices.  8228 
Drivers  qualifications;  diabetes,  42 
Heavy  truck  tractors  and  trailers  hitching 

devices,  31378 
Splash/spray  suppression  devices  on  truck 
tractors,  trailers,  and  semitrailers,  18860 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  27598,  28239 
Correction.  28995 

NOTICES 

Bridge  tolls;  Brooklyn  and  Suten  Island.  NY; 

restriction  removal,  15766 
Committees;  establishment,  renewal, 
termination,  etc.: 
National  Motor  Carrier  Advisory 
Committee,  298 
Contract  procedures;  Buy  American 

requirements;  waiver  requests,  7462 
Environmental  statements;  notice  of  intent: 
Alameda  County,  CA,  34865 
Alexandria,  VA,  36934 
Amhent  County.  VA.  20406 
Anne  Arundel  and  Prince  George's 

Counties.  MD.  30367 
Bartow  County.  GA.  2343 
Berks  County.  PA,  1881 
Blue  Earth  County,  MN,  20407 
Box  Elder  and  Cache  Counties.  UT,  4814 
Butler  and  Warren  Counties.  OH,  4814 
Carver  and  Hennepin  Counties.  MN.  29979 
Cass  County.  ND.  et  al..  51621 
Chatham  County.  NC.  51336 
Cumberland  and  Sagadahoc  Counties.  ME. 

36692 
Dade  County.  FL.  26709 
Dauphin  County.  PA.  18018 
Del  Norte  County.  CA.  38830 
Deschutes  County.  OR.  47608 
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Edgecombe.  Pitt,  and  Martin  Counties.  NC, 
30368 

EUisCounty.TX.  53116 

Fairbanks,  AK,  36146,  39574 

Fairfax  and  Loudoun  Counties,  VA,  23332 

Fayette  County,  PA,  12744 

Florence,  Marion,  and  Horry  Counties.  SC. 
17134 

Graves  County.  KY.  17527 

Haskell  and  Latimer  Counties.  OK,  45416 

Hennepin  and  DakoU  Counties,  MN,  8294 

Hillsborough  County,  NH,  16927 

Huntington  and  Wabash  Counties,  IN,  31409 

Lackawanna  County.  PA,  31410 

Lancaster  and  Chester  Counties,  PA,  22606 

Lewis  and  Greenup  Counties,  KY,  15944 

Lincoln  and  Boyle  Counties,  KY,  15165 

Los  Angeles  and  San  Bernardino  Counties, 
CA,  4095 

Mason  County,  KY,  etal.,  153JO 

Mecklenburg  County,  NC,  22418,  30368 

MitcheU  County,  NC,  30367 

Monterey  County,  CA.  8840 

Montgomery  County  et  al.,  VA,  40163 

Multnomah  County,  OR,  984 

Navarro  County,  TX,  26709 

New  Hanover  County,  NC,  21757 

New  York  County,  NY,  41011 

Newton  County  et  al.,  GA,  30369 

Oakland  County,  MI,  11159 

Orange  County,  CA.  8714 

Pinellas  and  Pasco  Counties.  FL.  20407 

Ponce.  PR.  32491 

Prince  William  County.  VA,  33949,  36934 

Pulaski  County,  KY,  15165 

Raleigh  (city)  and  Wake  County.  NC,  49959 

Richmond,  VA,  2901 

San  Diego  County,  CA.  531 17 

Sanu  Clara  and  San  Benito  Counties.  CA, 
29411 

Sanu  Clara  County.  CA.  28488 

Shelby  County,  TN,  39708 

Sl  Joseph  County,  IN,  29304 

St.  Louis  County,  MO,  24826 

St.  Lucie  County,  FL.  31410 

Steuben  County.  NY.  38136 

Surry  County,  NC,  26534 

Tarrant  and  Johnson  Counties,  TX,  2941 1 

Travis  and  Williamson  Counties,  TX,  28324 

Travis  County,  TX,  44140 

Wake  County,  NC,  7626 

Walker  and  Catoosa  Counties,  GA,  5677, 
25719 

Walker  County,  AL,  3285 

Washburn  and  E>ouglas  Counties,  WL  10457 

Washington  County,  OR,  7826,  50344 

WaUuga  County,  NC,  46969 

Wexford  County,  MI,  38830 

Worc#8ter/Millbury,  MA,  11392 
Hi^way-railroad  crossing  improvement  and 

maintenance  needs  study,  11723 
Meetings: 

Commercial  Motor  Vehicle  Safety 
Regulatory  Review  Panel,  13374 

Driver  fatique  research,  47609 

National  Motor  Carrier  Advisory 

Committee,  298,  15767,  29107,  36146, 
45647 
Motor  carrier  safety  standards: 

Truck  driver  quidifications,  7280 
Motor  carrier  safety  standards;  waiver 
requests: 

Driver  qualifications — 

Greyhound  Lines,  Inc.,  6054 
Towing  &  Recovery  Association  of 
America,  Inc.,  30369 
Relocation  assistance  and  real  property 
acquisition;  Surface  TransporUtion  and 


Uniform  Relocation  Act  Amendments  of 
1987;  moving  expense  schedule,  24392 

Federal  Home  Loan  Bank  Board 

RULES 

Competitive  EquaUty  Banking  Act; 
implemenution: 
Federal  home  loan  bank  system — 
Qiudified  thrift  lender  test  and  Federal 
home  loan  bank  advances,  312 
Federal  Savings  and  Loan  Insurance 
Corporation- 
Assets  classification,  338 
Capital  forbearance,  354 
Individual  insured  institutions;  minimum 
regulatory  capital  requirements,  363 
Insured  institutions  and  service 

corporations;  appraisal  policies  and 
practices.  372 
Regulatory  capital;  definition.  6792 
Troubled  debt  restructuring,  385 
Uniform  accounting  standards;  definition 
of  regulatory  capital,  etc.,  324 
Federal  savings  and  loan  system — 

Regulatory  capital;  definition,  6792 
Savings  and  loan  holding  companies — 
Qualified  thrift  lender  test  and  Federal 
home  loan  bank  advances,  312 
Federal  home  loan  bank  system: 
Banks  operations;  removal  of  certificate  of 

compliance  with  budget,  30251 
Directors,  officers,  and  employees; 

indemnification  Federal  home  loan  bank, 
52653 
Election  of  Directors,  44394 
Stock  issuance  and  form;  imcertificated  or 
book  entry  form,  18261 
Federal  Savings  and  Loan  Insurance 
Corporation: 
Acquisition,  development,  and  construction 

loans;  accounting  policy,  45454 
Acquisition  of  control  of  insured  institutions; 
Principal  Supervisory  Agents,  etc., 
33104 
Adjustable-rate  mortgage  home  loan 

disclosures,  18262 
Annual  report  disclosure  requirements,  1004 
Annuity  accounts,  insurance.  27673 
Conservators  and  receivers — 
Qaims  and  depositors  priority.  30665 
Interim  procedures  availability,  13105 
Priority  of  claims,  25129 
Procedures;  receivership  claims,  review, 
and  expedited  relief.  43850 
Financial  options  transactions  (over-the- 
counter);  accounting,  27667 
Iiuurancc  settlement — 
Joint  accounts,  8167 
Insured  institutions;  control  acquisition; 

technical  amendments,  47941 
Miscellaneous  conforming  and  technical 

amendments,  20611 
Money  laundering  crimes;  reporting 

requirements,  etc.,  1 1242 
Preferred  stock;  purchase  and  sale  ("Freddie 
Mac"),  27153,  27814 
Withdrawn,  27814 
Recently  converted  insured  institutions; 
stock  repurchase  restrictions,  2477 
Regulatory  capital — 
Defmition,  6792 

Insured  institutions  requirements,  11243 
Subsidiary  insured  institutions;  transactions 
with  affiliates,  31699 
Federal  savings  and  loan  system: 
Adjustable-rate  mortgage  home  loan 
disclosures,  18262 


Conservators  and  receivers — 
Interim  procedures  availability,  13105 
Priority  of  claims,  25129 
Regulatory  capital- 
Definition,  6792 
Freedom  of  Information  Act;  implementatioa: 
Uniform  fee  schedule  and  administrative 
guidelines,  16054 
Missing  children,  use  of  penalty  mail  in 

location  and  recovery,  30251 
Organization,  fimctions,  and  .uithority 
delegations: 
Financial  Management  Divi  ion  et  al.,  33104 
Savings  and  loan  holding  companies: 
Supervisory  Agents,  1003 

PROPOSED  RULES 

Federal  home  loan  bank  system: 
Consumer  credit  practices — 
Unfair  or  deceptive  credit  practices; 
exemption  request;  California,  25500 
Qection  of  Directors,  44437 
Indemnificatioa  of  directors,  officers,  and 
employees  of  Federal  home  loan  banks; 
board  action,  extensioa  of  time,  13282, 
40449 
Withdrawn.  13133 
Members  terminating  their  status  as  FSLIC- 
insored  institutions;  readmission,  30686 
Federal  Savings  and  Loss  Insurance 
Corporation: 
Accounting  policy  relating  to  acquisttion, 
development,  and  constmctioa  loans 
(real  esUte  activities),  13282 
Bank  Secrecy  Act  compliance  procedures; 

withdrawn,  13133 
Bonds  for  directors,  officers,  employees,  and 

agents;  form  and  amount,  45484 
Conservators  and  receivers,  13282 
Board  action,  extension  of  time,  404449 
Priority  of  claims;  depositor  priority, 
25169 
Financial  options  trading  (over-the-counter); 

accounting,  13282 
Insured  institutions;  regulatory  capital  - 

requirements,  S18(X) 
Investment  portfolio  policy  and  accounting 
guidelines,  23244,  31363 
Hearings,  31363,  35319 
Loan  to  one  borrower;  withdrawn,  13133 
Premiums,  additional;  assessment  and 

adjustment,  13131 
Receivers,  21474 
Regulatory  capital — 

Insured  intitutions  requirements,  13282 
Repurchase  and  reverse-repurchase 
agreements;  withdrawn,  13133 
Transactions  with  affiliates  of  subsidiary 
insured  institutions,  15230 
Federal  savings  and  loan  system: 
Adjustable-rate  mortgage  home  loan 

disclosure,  13282 
Corporate  governance;  reorganization. 

13282,  40449 
Securities  brokerage  service;  preapproved 
corporation  activities.  16147 
Mutual  savings  and  loan  holding  companies. 

41343,  44436 
Practice  and  procedure: 
Adjudicatory  and  investigative  and  formal 
examination  proceedings;  revistons. 
40432 
Regulatory  agenda.  14636.  42788 
Regulatory  review  period  for  board  action, 
extension.  13282 
Withdrawn.  13133 
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Savings  and  loan  holding  companies: 
Transaction*  between  insured  institutions  and 
aflUiate*.  21838 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  22728.  22729.  2369a  30095. 
30096,  3SSS8.  40128,  U119,  43383 
Committees;  establishment,  renewal, 
termination,  etc.: 
Federal  Savings  and  Loan  Advisory 
Council,  18901 
Federal  home  loan  bank  services;  fee 

schedules,  31136 
Federal  Savings  and  Loan  Insurance 
Corporation: 
Assistance  to  insured  institutions  absent 
requirement  for  immediate  merger/ 
acquisition  by  third  party;  policy 
statement,  30714 
Bank  bribery  law  compliance;  guidelines, 

10361 
Insurance  premium,  12460,  23339.  37347. 

40271,  30372 
Insured  institutions  acquirors;  regulatory 

capital  maintenance  obligations.  31761 
Insured  institutions;  average  return  on  assets, 

18608 
Parent  thrift  associations;  powers  of  receiver 
and  conduct  of  receivership;  finance 
subsidaries.  preferred  stock.  33338 
Meetings: 
Fedml  Savings  and  Loan  Advisory 
Council.  18344.  21917.  33903,  48040 
Meetings;  Sunshine  Act.  22069.  23483.  30162, 

47613 
Receiver  appointments: 
Alliance  Savings  A  Loan  Association.  20686 
American  Banc  Savings  Association.  34833 
American  Federal  Savings  ft  Loan 

Association.  16190.  30096 
American  Savings  ft  Loan  Association.  7800. 

22729.  33339.  35903.  36120 
Arsenal  Savings  Association,  FA.  46116 
Banc  Home  Savings  Association,  461 16 
Bluebonnet  Savings  Association  of  Texas, 

20687 
Briercroft  Savings  ft  Loan  Association. 

20686 
Cameron  County  Savings  Association,  20686 
Capitol  Federal  Savings  Bank.  441 19 
Cardinal  Savings  Bank,  Inc.,  20686 
Champion  Savings  Association,  441 19 
Otizens  Savinp  ft  Loan  Association,  3076 
City  Savings  ft  Loan  Association,  20686 
Colorado  County  Federal  Savings  ft  Loan 

Associatioo,  20687 
Commerce  Federal  Savings  ft  Loan 

Association,  34834 
Commerce  Federal  Savings  Bank,  34834 
Delto  Savings  Association  of  Texas,  441 19 
Fanners  Savings,  27764 
Federated  Savings  ft  Loan  Association, 

34834 
Financial  Security  Savings  ft  Loan 

Association,  41239 
First  City  Savings  Association,  34834 
First  Federal  Savings  ft  Loan  Association 
of— 
Amarillo,  46116 
Austin,  44120 
Elk  aty.  44120 
Paducah.  8976 
Shawnee.  12729 
First  Federated  Savings  Bank,  9489 
First  Oklahoma  Savings  Bank,  FA.  44120 
First  Savings  Association  of  East  Texas. 
1841 


FuidMnc  Federal.  FSB.  283 
Frontier  Federal  Savings  ft  Loan 

Association.  44120 
Gladewater  Federal  Savings  ft  Loan 

Aasociation,  34834 
Guaranty  Federal  Savings  ft  Loan 

Association,  44120 
Heart  OTexas  Savings  Association,  461 16 
Heritage  Savings  ft  Loan  Association,  44120 
Home  Savinp  ft  Loan  Association,  FA, 

44120 
Home  Savings  Bank.  FA.  44120 
Independent  American  Savings  Association. 

34834 
Investors  Savings  ft  Loan  Association.  10289 
Irving  Savings  Association,  34834 
Kin^sher  Federal  Savings  ft  Loan 

Association,  44120 
Lamar  Savings  Association.  20687 
LaRue  Federal  Savings  ft  Loan  Association. 

21918 
Liberty  Federal  Savings  Bank,  41239 
Longview  Savings  ft  Loan  Association. 

Lynnwood  Savings  ft  Loan  Association. 

23209 
Magnet  Bank,  F.S.B.,  4717 
Majestic  Savings  Association,  34834 
Midamerica  Federal  Savings  ft  Loan 

Association,  44121 
Mt  Whitney  Savings  ft  Loan  Association. 

Wrfy 

Multibanc  Savings  Association.  34833 
Mutual  Federal  Savings  ft  Loan  Association. 

44121 
North  America  Savings  ft  Loan  Association. 

21918 
Odessa  Savings  Association.  46116 
Olney  Savings  Association,  46116 
Paris  Savings  ft  Loan  Association.  34833 
Peoples  Federal  Savings  ft  Loan 

Association.  44121 
Peoples  Savings  ft  Loan  Association,  41239 
Petreplex  Savings  Association,  46116 
Phoenix  Federal  Savings  ft  Loan 

Association,  44121 
Ramona  Savings  ft  Loan  Association.  6698 
Regency  Savings  Bank,  FSB.  41239 
Richardson  Savings  ft  Loan  Association. 

34835 
San  Angelo  Savings  Association.  461 16 
Security  Federal  Savings  ft  Loan 

Association,  46116 
Security  Savings  ft  Loan  Association,  20687 
Shamrock  Federal  Savings  Bank,  461 17 
SkyUne  Savings  Association,  34835 
Southern  Savings  ft  Loan  Asaociation,  461 17 
Southland  Savings  Asaociatioa,  34835 
Southwest  Savings  ft  Loan  Associatioo. 

46117 
Stanford  Savings  ft  Loan  Association,  25209 
Stockton  Savings  Association,  20687 
Summit  Savings  Association,  34833 
Sunbelt  Savings,  44121 
Sunbelt  Savings  Association  of  Texas.  34835 
Tri-Oties  Savings  ft  Loan  Association. 

12729 
United  Savings,  10289 
Universal  Savings  ft  Loan  Association, 

20686,30096 
Western  Federal  Savings  ft  Loan 

Association,  34835 
Regtilatory  review  procedures.  13196 
Self-regulatory  organizations;  unlisted  trading 
privileges: 
Cincinnati  Stock  Exchange,  Inc..  1 1908. 

23340 


Midwest  Stock  Exchange.  Inc..  1 1909.  25541 
Philadelphia  Stock  Exchange.  Inc..  11909. 
25541.  25342 
Senior  Executive  Service: 
Performance  Review  Board;  membership. 
28068 
ApplkaiioHS.  hearings,  determinations,  etc: 
American  Federal  Bank,  F.S.B.,  49604 
Apollo  Savings  ft  Loan  Co.,  18344 
Baltimore  American  Savings  Bank,  F.S.B., 

18344 
Bankers  Federal  Savings.  FSB.  11343 
Bayside  Federal  Savings  ft  Loan 

Association.  40129 
Bhie  Chip  Savings  Association.  36120 
Brehm  Federal  Savings  Bank,  16781 
Capital  Savings  Bank,  F.S.B.,  47762 
Caribbean  Federal  Savings  ft  Loan 

Association  of  Puerto  Rico.  6699 
Central  Savings  ft  Loan  Association,  1 1910 
Charter  Federal  Savings  Bank.  25209 
Cheltenham  Federal  Savings  ft  Loan 

Association  et  al..  44121 
Cherokee  Federal  Savings  Bank.  11910 
Columbian  Building  Association  of  Harford 

County.  22384 
Commonwealth  Bank,  F.S.B..  6699 
Community  Federal  Savings  ft  Loan 

Association.  10289 
Community  Federal  Savings  Bank.  6699 
Community  Savings  Association.  43931 
Danielaon  Federal  Savings  ft  Loan 

Association,  20687 
Decatur  Federal  Savings  ft  Loan 

Association.  32940 
Delaware  Savinp  Bank,  F.S.B..  6699 
Edgecombe  Homestead  ft  Loan  Association, 

8302 
Fajardo  Federal  Savings  Bank,  24147 
Fanners'  ft  Mechanics  Savings  Bank,  S.L.A., 

43583 
First  Empire  Federal  Savings  ft  Loan 

Association,  21918 
First  Federal  Savings  ft  Loan  Association, 

32785 
First  Federal  Savings  ft  Loan  Association 
of— 
ChUton  County,  32940 
De  Funiak  Springs,  6699 
Hopkins  County.  18344 
Lenawee  County.  16781 
Livingston  County  et  al..  3266 
McNairy  County.  18344 
Okaloosa  County.  18345 
Osceola  County,  36120 
Perry.  6700 

Washington  Court  House,  40129 
WirvgrasB.  34835 
First  Federal  Savings  Bank.  37348 
First  Federal  Savings  Bank  of—    LaFollette. 

XKTPf 

Richmond,  32941 
Franklin  First  Federal  Savings  ft  Loan 

Association  of  Wilkes-Barre,  27235 
Great  Northwest  Federal  Savings  ft  Loan 

Association,  44121 
Hamilton-Reliance  Savings  Association, 

15139 
Heritage  Federal  Savings  Bank,  34836 
Home  Federal  Savings  ft  Loan  Association. 

45583 
Home  Federal  Savings  ft  Loan  Association 

of  Hamilton.  49604 
Home  Federal  Savings  ft  Loan  Association 

of  Salisbury.  2781 


Lincoln  Savings  Bank.  F.S.B..  26311 
Long  Island  Oty  Savings  ft  Loan 

Association.  27233 
Mayflower  Savings  ft  Loan  Association, 

27764 
Mayflower  Savings  ft  Loan  Co.,  9489 
Mohawk  Valley  livings  ft  Loan 

Association,  49604 
Morristown  Federal  Savings  ft  Loan 

Association,  49604 
Mutual  Federal  Savings  ft  Loan  Association, 

6700 
Mutual  Savings  ft  Loan  Association  of 

Chariotte,  46939 
Pickens  Savings  ft  Loan  Association,  F.A.. 

6700 
Poinsett  Federal  Savings  ft  Loan  Association 

of  Travelers  Rest.  18343 
Polifly  Savings  &  Loan  Association.  6700 
Port  Washington  Savings  ft  Loan 

Association,  43931 
Riverhead  Savings  Bank.  F.S.B..  26311 
Robert  Treat  Savings  ft  Loan  Association  of 

Newark,  27235 
Safety  Federal  Savings  ft  Loan  Asaociation 

of  Kansas  City  et  al..  1 1343 
Security  Savings  Association.  40129 
Sturgis  Federal  Savings  Bank,  32941 
Tremont  Federal  Savings  &  Loan 

Association.  43931 
Valley  Savings  Bank,  S.L.A..  40272 
Vancover  Federal  Savings  Bank.  49604 
Waynesboro  Savings  Association,  34836 
Wisconsin  Savings  Association.  41239 

Federal  Home  Loan  Mortgage 
Corporation 

NOTICES 

Meetings;  Sunshine  Act.  3661.  6915.  8025. 
12746.  17136.  20063.  27448.  32970.  37908. 
40821.48366,51189 

Federal  Labor  Relations  Autiiority 

RULES 

Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  25872 
Office  addresses  and  geographic  locations: 
Washington,  D.C.  Regional  Offices,  et  al., 
25129 

PROPOSED  RULES 

Attorney  fees  under  Back  Pay  Act,  10885 
Office  addresses  and  geographic  locations: 
District  of  Columbia  Regional  Office,  18843 

NOTICES 

Meetings;  Sunshine  Act,  34869 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 

2781 

Federal  Maritime  Commisaion 

RULES 

Maritime  carriers  and  rdated  activities  in 
domestic  offshore  commerce: 
Tariff  filing  requirements;  Puget  Sound  Tug 

ft  Barge  Co.;  exemption,  34298 
Tariff  publication  of  free  time  and  detention 
charges  applicable  to  carrier  equipment 
interchanged  with  shippers  or  their 
agents,  5770,  9629,  23632,  33139 
Maritime  carriers  and  related  activities  in 
foreign  commerce: 
Agreements  between  or  among  wholly- 
owned  subsidiaries  and/or  their  parent, 
11072 


Conditions  unfavorable  to  shipping,  actions 
to  adjust  or  meet — 
Peru/United  States  trade,  7361.  20847 
Conference  service  contract  authority.  7520 
Interpretation  and  policy  statement — 
Shippers'  associations;  service  contract 
negotiations  with  ocean  common 
carriers  and  conferences; 
environmental  assessment,  43696 
Service  contracts — 

Most-favored-shipper  provisions,  44879 
Tariff  publication  of  free  time  and  detention 
charges  applicable  to  carrier  equipment 
interchanged  with  shippers  or  their 
agents,  5770.  9629.  23632 
Practice  and  procedure: 
Petitions  for  review  of  final  agency  otxiers. 
receipt;  designation  of  General  Counsel 
et  al.,  13270 
Special  docket  application  filing.  27859 
Privacy  Act;  implementation.  4027 

PROPOSED  RULES 

Maritime  carriers  and  related  activities  in 
foreign  commerce: 
Adverse  c(»ditioiis  affecting  U.S.-flag 

carriers  not  existing  for  foreign  carriers 
in  U.S.;  actions  to  address.  44039 
Environmental  statement,  49574 
Agreements  subject  to  Shipping  Act  of  1984; 
conference  and  joint  service/consortium 
agreements;  definitions.  49210.  32448 
Conditions  unfavorable  to  shipping,  actions 
to  adjust  or  meet — 
PeruAJnited  States  trade,  39317 
TaiwanAJnited  States  trade.  624.  7379 
Foreign-to-foreign  agreements;  exemption, 

50264 
Interpretation  and  policy  statement — 
Shippers'  associations;  service  contract 
negotiations  with  ocean  common 
carriers  and  conferences.  27178.  30852 
Service  contracts — 
Correction.  23776,  26091 
Most-favored-shipper  provisions,  8775. 

15863 
Most-favored-shipper  provisions; 
environmental  assessment,  30852 
Tariff  changes;  effective  date  rutes,  33133, 
38742.  38969 
Practice  and  procedure: 

Special  docket  application  filings.  12440 
Regulatory  agenda.  14648.  42798 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  3452.  14852,  23795,  32660, 

45977 
Agreements  fUed,  etc.,  83,  84.  179.  285.  444. 

755.  756.  952.  1064.  1681.  2091.  2287.  2288, 

2538.  2889.  3266.  3453.  3788.  3942.  4211. 

4456.  4457.  4717.  4892.  5041.  5316.  5468, 

5632,  6034.  6201.  7047.  7572,  7802.  7970. 

8502.  8697.  9142.  9368.  9489.  9490.  9702. 

10153.  10425.  10946.  11539.  11704.  11910. 

12073.  12189.  12819.  12992.  13157.  13447. 

15286.  15287.  15598,  15732.  15878.  16190. 

16470.  16586.  16781.  16782.  16897.  17246, 

17504,  18142.  18345.  18902.  19043.  19336, 

20017.  20171.  20366.  20900.  21524.  21725. 

22047.  22048.  22223.  22385.  22732.  22733. 

23151.  23309.  23690.  24147.  24148.  24796. 

25209.  25379.  25542,  25674.  26115.  26500, 

26501.  26865.  27079.  27235.  27395.  27565. 

28068.  28267.  28268.  28438.  28692.  29378. 

29523.  29947-29949.  30096.  30343.  31921. 

32278.  33179.  33180.  34350.  34351.  34586, 
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34836,  35230.  35375,  35559.  36121.  36150, 
36637.  36638.  36885,  36886,  37052,  37348, 
37349,  37871,  38061,  38344,  38786,  38787, 
39142.  39348.  39642.  39806.  40272,  40491. 
40766.  41239.  41411,  41626.  43476,  4377a 
43931,  44121,  44236.  44528.  44660.  44948, 
45388,  45389,  45977,  46117.  46660.  46939. 
46940.  47572.  47762,  47873,  48040,  48041, 
483  la  48723,  48976,  49604,  49605,  4979a 
49922,  50094,  50292,  50457-50459.  51004. 
51319.  51320.  32488.  53061 
Automated  tariff  filing  and  information  system, 
52785 

Functionality.  13066 
Prc^Msals  issuance  dday  request,  22048 
Casualty  and  nonperformance  certificates: 
Aloha  Pacific  Cruises  Limited  Partnership  et 

al.,  29088 
Crown  Cruise  Line  of  Florida.  Inc.,  et  al., 

39349 
Crystal  Cruises.  Inc..  51910 
Crystal  Cruises  Inc./  Crystal  Ship  (Bahamas) 

Ltd..  51910 
Epirotiki  Lines,  Inc.,  et  al.,  46940 
Ocean  Quest  International/Ocean  Spirit 

Shipping,  Ltd..  47763 
Seaboum  Cruise  Line  A/S.  48976 
Society  Expeditions  Cniiaes,  Inc..  et  iL, 

26115 
Special  Expeditions.  Inc..  35560 
Special  Expeditions.  Inc..  et  al..  35560 
Committees;  establishment,  renewal, 
termination,  etc.: 
Section  18  Study  Advisory  Committee,  5317 
Complaints  filed: 
Allsouth  Stevedoring  Co.  et  al.,  33848 
Atlantis  Line,  Ltd.,  et  al.,  33180 
California  Shipping  Line.  Inc..  et  al..  1 8 143 
E>elhi  Petroleum  Pty.  Ltd.  et  al..  1511.  7572 
Direct  Container  Line,  Inc.,  et  aL,  17112 
Dominican  Ferries  P.R..  Inc..  et  al..  12820 
Hemisphere  Navigation  Co..  Inc..  et  al..  179 
North  Carolina  State  Ports  Authority  et  aL, 

1511 
Port  of  Ponce.  PR,  et  al..  8502 
Stevedoring  Services  of  America  et  aL, 

37871 
Votainer  BV  et  al.,  28268 
Freight  forwarder  licenses: 
A  J.  Murray  ft  Co..  Inc..  et  al..  1841 
Alltransport  Inc..  5041 
Alomar  Transport,  Inc.,  et  al.,  20687,  21762 
American  Forwarding  Co.,  38062 
Ark  International  Forwarding,  Inc.,  et  al., 

11131 
Beidl  Forwarding  Co.  et  al.,  4073 
Bernard  Lang  ft  Co.,  Inc..  et  al..  11910 
Central  Shipping  Services,  49606 
Challenge  Crating  ft  Storage  Inc.  et  aL, 

13447 
CIMPEX.  Inc..  34586 
Costa  International  Freight  et  al..  36370 
Crown  Shipping  (USA)  Inc.  et  al..  45158 
Cruz  Del  Sur  Shipping  et  al..  13447 
Delta  Shipping  ft  Marketing  Corp.  et  al.. 

11131 
Wtytia  IntemationaL  Inc.,  et  al.,  27901 
F.S.L.  Transport.  Inc.  et  al..  29949 
Global  Freight  Forwarding,  Inc..  et  aL, 

49606 
Glodevan  Int1  Transport.  Inc.,  et  al..  18346 
H.L.M.  Intertrans  C(Mp.  et  al..  45159 
Inter-Continental  Corp..  5215 
Interport  Co..  Inc.,  et  al..  1511 
Intersped  Systems,  Inc..  et  al..  7401 
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Jacky  Maeder  Ltd.  et  al.,  43931 

Janel  International  Forwarding  Co.  Inc.  of 

Illinoit  et  al.,  38062 
Ken  Lehat  *  Aiiociates,  Inc..  et  al..  23210 
Kilo  Freight  Inc.  et  al.,  29949 
King  Shipping  Co..  Inc.,  et  al..  34S87 
Leonard  Bros.  Internationa].  Ltd..  et  al.. 

446W 
Mendoza  International  et  al..  34S3 
Miami  Valley  Worldwide.  Inc..  et  al..  49339 
Pacific  Freight.  Inc.,  et  al..  7401 
Pandatr  Freight.  Inc.,  et  al.,  21723 
Servicios  Intemacionales,  Inc.,  et  al.,  47239 
Sesko  International,  Inc.,  et  al.,  23310 
Seven  Seas  Freight  Forwarding  Servicet, 

Inc.,  et  al.,  18902 
Team  International  et  al.,  9808 
Techno  2000  International  Corp.  et  al.,  40129 
T.L.  Dillon  &  Co.  et  al.,  34351 
Transmares  et  al.,  7401 
Uni venal  Transport  Corp.  et  al.,  1842 
Willis.  Lana  Davault,  et  al.,  1 1910 
World  Express  Lines,  Inc..  23310 
Investigations,  hearings,  petitions,  etc.: 
American  Trucking  Aasociatkws,  34836 
Benel  International  Co.,  Inc..  et  al..  11132 
Ouam  Chamber  of  Commerce.  32661 
International  Transportation  Services,  Inc.; 
rates,  charges,  and  services  provided  at 
marine  terminal  facilities,  19336 
Marine  terminal  facilities;  rates,  charges,  and 

services,  2288.  30867 
Matson  Navigation  Co.,  Inc.,  21918 
Ozean  Linie  GmbH  et  al.,  44948 
Pacific  America  Line,  8697,  12820,  21324 
Puget  Sound  Tug  A  Barge  Co.,  16387 
Trans-Atlantic  trades- 
Possible  malpractices,  22383 
U.S./Japan  trade;  high-cube  containers  use. 

24797 
U.S./Korea  trade,  10426 
Villena,  Jorge,  et  al.,  8698 
Virginia  International  Terminals,  Inc.,  12461 
Marine  terminal  facilities;  claims  settlement  list: 

New  York/New  Jersey  Port  District,  4437 
Meetings: 

Section  18  Study  Advisory  Committee,  3317 
Meetings;  Sunshine  Act,  1102,  2668,  3489, 

493a  6057,  7072,  8025,  9404,  12639,  13463, 
16339,  18634,  21963,  23849,  23721,  26930, 
29799,  32819,  33149,  36149,  38410,  39380, 
39837,  41277,  47899,  49963 
Organization,  functions,  and  authority 
delegatioiu: 
Director,  Domestic  Regulation  Bureau,  9490 
Rulemaking  petitions: 
California  Trucking  Association;  detention 

charges  at  California  ports,  8976.  12820 
Waterfront  Rail  Truckers  Union;  truck 
detention  charges  at  west  coast  ports. 
3041 
Senior  Executive  Service: 
Performance  Review  Board;  membership. 
36370 
Shipping  Act  of  1984: 
Controlled  carrier  listings;  update,  20017 
Korea;  laws,  regulations  and  policies.  32663 
North  Europe-U.S.  Pacific  Freight 

Conference  Agreement  et  al.;  loyalty 
contracts.  803 
Transpacific  Westbound  Rate  Agreement  et 
al.;  loyalty  contracts,  4893 
Shipping  Act  of  1984;  section  16  exemption; 
applications,  etc.: 
Banfi  Products  Corp.  et  al.,  32661 
Crowley  Maritime  Corp.,  2337 


Shipping  Act  of  1984;  surveys: 
International  shipping  industry,  36121 
Marine  terminal  operators,  31762 
Non-vessel  operating  common  carriers, 

28269 
Ocean  common  carriers,  31762 
Ocean  freight  forwarders,  27396 
Ports.  31762 

Tarifls.  inactive;  cancelUtion.  1938,  3433,  8976, 
18143,  20018,  23674 

Federal  Mediation  and  CoKUiatkm 
Serftce 

RULES 

Debarment  and  suspension  (nonprocurement), 

19161,  34474 
Orants  and  cooperative  agreements  to  State 

and  local  governments;  uniform 

administrative  requirements  (OMB  A- 102 

implementatioaX  8034 
PROPOSED  RULES 
Arbitration  poUcy,  procedures,  services,  and 

roster  of  arbitrators,  12932 
Orants  and  cooperative  agreements;  uniform 

administrative  requirements  (OMB  A- 1 10 

implementationX  44716 
Regulatory  agenda,  14426.  423S4 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  39320 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Labor-management  cooperation  program, 
1312,  40766 
Labor-management  committees,  47261 
National  labor-management  conference 
program.  40769,47239 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
4437 

Federal  Mine  Safety  and  Health 
Reriew  Coauninion 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  737 

NOTICES 

Meetings;  Sunshine  Act.  396.  1102,  2910,  3489, 
4237.  4930,  7464,  8545,  9404.  13046,  15168, 
13492,  16339,  16613,  17332,  18948,  20064. 
22069.  23338.  24398.  26357.  29112.  29305. 
29347,  30733,  32970,  33893,  34870,  3958a 
39837,  43077,  46013,  48366,  48753,  50490, 
30621,  51338 

Federal  Pay,  Adriaory  Conunittec 

NOTICES 

Meetings,  22039 

Federal  Frocorement  Policy  Office 

NOTICES 

Buy  American  Act;  policy  guidance  hearing, 

49108 
Circulars,  poUcy  letters,  etc.: 

A-131,  3140 
Federal  procurement  daU  system;  review  and 

evaluation,  52889 
Small  business  competitiveness  demonstration 

program;  policy  directive,  52889 
Value  engineering  policy  guidance  (Circular 

A-I31X  3140 


Federal  Railroad  Adadniftration 

RULES 

Accidents/incidents,  reports;  monetary 

threshold  adjustments.  48347 
Railroad  operating  rules: 
Alcohol  and  drug  use  control — 

Post-accident  testing  laboratory;  address 

change,  47819 
Random  drug  testing  program.  47102 
Railroad  safety  enforcement  procedures: 
Civil  penalties  against  individuals  and 

nmimiitn  civil  penalties  increase,  28394, 
32918 
Signal  and  train  control  systems,  devices,  and 
appliances;  installation,  inspection, 
maintenance,  and  repair: 
Departure  testing,  37311 

PROPOSED  RULES 

Accidents/incidenU;  reports  classification,  and 
investigations: 
Employee  human  factor  allegation  as  cause 
of  accident;  employee  notification.  48360 
Railroad  locomotive  safety  standards: 

Event  recorders,  47537 
Railroad  operating  rules: 
Akx>hol  and  drug  use  control- 
Random  drug  testing  program.  16640. 
18389 
Safety  devices;  prohibition  against 
tampering.  33786 
Railroad  safety  enforcement  procedures: 

Disqualification  proceedings,  49695 
Signal  and  train  control  systems,  devices  and 
appliances;  installation,  inspection, 
maintenance,  and  repair: 
Departure  testing,  33789 
Signal  systems;  grade  crossing  safety,  47534, 
49336 

NOTICES 

Automatic  train  control 
Northeast  Corridor  carriers,  39834 
Northwest  corridor  carriers.  1433 
Exemption  petitions,  etc.: 
Association  of  American  Railroads,  36933 
Burlington  Northern  Railroad  Co.,  30617 
Canadian  Pacific  Ltd.,  49939 
ConsoUdated  Rail  Corp.,  40309,  48748 
ConsoUdated  Rail  Corp.  et  al.,  39708 
CSX  Transportation  Co.,  7463,  12862 
CSX  TransporUtion,  Inc.,  5074 
Deltt  Valley  A  Southern  Railway  Co.  et  al., 

36147 
Florida  Central  Railroad,  5074 
Flonda  Midland  Railroad,  5075 
Indiana  Harbor  Belt  Railroad  Co.,  8715 
Intermodal  Concepts,  Inc.,  et  al.,  10581 
Iowa  Traction  Railroad  Co.,  33891 
Long  Island  Rail  Road,  18190 
Long  Island  Rail  Road  Co.,  48749 
Metro  North  Commuter  Railroad  Co.,  44972 
Metro-North  Commuter  Railroad  Co.,  10996 
Natchez  Trace  Railroad  et  al.,  8713 
Natiooal  Railroad  Passenger  Corp.  (AmtrakX 

984,  7627,  22238,  29107 
National  Railroad  Passenger  Corp.  (Amtrak) 

et  al..  3075 
New  Jersey  Transit  Rail  Operations.  Inc.. 

13374 
Norfolk  A  Western  Railway  Co..  39833 
Ohio  Central  Railroad  et  al..  29796 
Pend  Oteille  Valley  RaUroad  et  al..  16928 
Sierra  Railroad  Co.,  48750 
Soo  Line  Railroad  Co.,  46969 


Steamtown  Museum  et  al.,  20408 

Terre  Haute,  Brazil  A  Eastern  Railroad,  et 

al.,  29796 
Union  Pacific  Railroad  Co.,  52559 
Union  Pacific  Railroad  Co.  et  al.,  986 
West  Virginia  Northern  Railroad,  33892 

Special  safety  inquiry: 
Locomotive  control  cab  safety,  36936 

Wheel  test  program,  1974 

Federal  Register  Office 

NOTICES 

Guide  to  Record  Retention  Requirements  in 

CFR;  supplement,  3492 
Libraries  announcing  availability  of  Federal 

Register  and  Code  of  Federal  Regulations, 

12230 
List  of  acts  requiring  publication  in  the  Federal 

Register  (1987).  See  Reader  Aids  section 

in  June  6  Federal  Register  issue. 

Federal  Register,  Administratiire 
Committee 

See  also  Federal  Register  Office 

RULES 

Price  changes  in  Federal  Register  publications, 
28627 

PROPOSED  RULES 

Publication  procedures;  updates  and  changes, 
29990 
Correction,  30754 

Federal  Reserve  System 

RULES 

Authority  delegations: 
Banking  Supervision  and  Regulation 

Division,  Staff  Director;  authority  to 
extend  30-day  period  for  buy-ins  of 
securities  not  received,  12509 
General  Counsel,  15801 
Availability  of  funds  and  collection  of  checks 
(Regulation  CC): 
Expedited  Funds  Availability  Act; 

implemenution,  11832,  19372,  31290, 
44324 
Correction,  24251,  31416 
Preemption  determinations — 
California  et  al.,  44325,  47524    • 
Illinois,  32354 
New  Jersey,  51747 
New  York,  32354 
Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Competitive  Equality  Banking  Act; 
implementation — 
Nonbank  banks  limitations,  37733 
Collection  of  checks  and  other  items  and  wire 
transfers  of  funds  (Regulation  J): 
Expedited  Funds  AvailiMity  Act; 
implemenution,  21983 
Credit  by  brokers  and  dealers  (Regulation  T): 

Foreign  sovereign  debt  securities,  30830 
Electronic  fund  transfers  (Regulation  E): 
Official  staff  commentary  update,  1 1046 
Unauthorized  transfers;  notice  to  financial 
institutions;  technical  amendment,  52653 
Equal  credit  opportunity  (Regulation  B): 
New  York;  preemption  determination,  26987 
Official  staiff  commentary  update,  1 1044 
Preemption  determinations — 
New  York,  45756 
Extension  of  credit  by  Federal  Reserve  banks 
(Regulation  A): 
Discount  rates  increase,  32602 


Freedom  of  Information  Act;  implemenution. 
20812 
Correction,  23383 
Home  mortgage  disclosure  (Regulation  Q: 
DaU  reporting;  effective  date,  47662 
Home  Mortgage  Disclosure  Act; 

implemenution,  31683 
Reporting  forms  and  instructions,  S26S7 
International  banking  operations  (Regulation 
K): 
Foreign  investments,  3358 
Membership  of  Sute  banking  institutions 
(Regulation  H): 
Competitive  Equality  Banking  Act; 
implemenution — 
Agricultural  loan  loss  amortization,  20808 
Filing  requirements,  use  of  SEC  forms,  etc., 
492 
Organization,  functions,  and  authority 
delegations: 
Banking  Supervision  and  Regulation,  Staff 

Director,  22129 
Federal  Reserve  Banks;  final  cease  and  desist 
orders,  sUy,  modification,  termination, 
or  suspension,  5151 
General  Counsel;  authority  to  administer 
oaths,  etc.,  1 1640 
Reserve  requirements  of  depository  institutions 
(Regulation  D): 
Loan  strip  participations,  24930 
Reserve  requirement  ratios,  49115 
Securities  credit  transactions;  OTC  margin 
stocks  list  (Regulations  G,  T,  U,  and  X), 
2998,  15195,  17689,  28188,  43678 
Securities  of  SUte  member  banks  (Regulation 
F): 
Filing  requirements,  use  of  SEC  forms,  etc., 
492 
Truth  in  lending  (Regulation  Z): 
Official  staff  commentary  update,  1 1047, 
11055 
Correction.  13379 
Preemption  determination,  3332 
Variable-rate  disclosure;  correction,  467 
Unfair  or  deceptive  acts  or  practices 
(Regulation  AA): 
Credit  practices;  exemption  applications — 

California,  29223 
Credit  practices;  staff  guidelines  update, 
29225 

PROPOSED  RULES 

Availatnlity  of  funds  and  collection  of  checks 
(Regulation  CC): 
Bank  payable  through  checks;  deposit 
acceptance  risks 
Correction.  46976 
Expedited  Funds  Availability  Act; 
implemenution — 
Teller's  checks;  issuance,  24093 
Funds  availability  and  disclosure  to 

customers,  44343 
Bank  payable  through  checks;  deposit 

acceptance  risks,  44333 
Preemption  determination — 
California  et  al.,  32339 
Maine,  et  al.,  24313 
New  Jersey,  44352 
Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Banking  market  extension  mergers  and 

acquisitions;  policy  sUtement,  21462 
Banking  organizations,  capital  adequacy; 

risk-based  capital  guidelines,  8550 
Competitive  Equality  Banking  Act; 
implemenution — 
Nonbank  banks  limiutions,  21462 
Operations  subsidiaries  rescission,  48915 


Federal  Reserve 

Credit  by  brokers  and  dealers  (Regulation  T): 

Foreign  sovereign  debt  securities,  14812 
Electronic  fund  transfers  (Regulation  E): 

Official  staff  commentary  update,  48914 
Home  mortgage  disclosure  (Regulation  Q: 
Home  Mortgage  Disclosure  Act; 
implemenution,  17061 
Membership  of  Sute  banking  institutions 
(Reguhition  H): 
Financial  condition  of  State  member  banks 
and  U.S.  branches  and  agencies  of 
foreign  banks  (call  reports);  availability, 
19308 
Regulatory  agenda,  14636,  42806 
Truth  in  lending  (Regulation  Z): 
Credit  and  charge  card  disclosures,  51785 
Home  equity  disclosures;  correction,  467 
Official  staff  commentary  update,  38018. 
48923 

NOnCES 

Agency  information  collection  activities  under 
OMB  review,  285,  756,  1064,  2781,  3076, 
5041,  5318,  7047.  7048,  7573,  7970,  12076, 
16587,  16897,  17113,  18608,  19818,  22048, 
22734,  24362,  24799,  24800,  26312,  2708a 
27396,  28269,  30097,  31762,  31763,  35230, 
37052,  37872,  44660,  45389,  49791,  49923, 
52786,  52787 
Committees;  establishment,  renewal, 
termination,  etc.: 
Consumer  Advisory  Council,  20900 
Expedited  Funds  Availability  Act; 
implementation: 
Check  services;  fees  and  deadlines,  24148 
Federal  Reserve  bank  services  for  check 
collection  and  return,  11960,  19490 
Federal  Open  Market  Committee. 
Domestic  open  market  operations, 

authorization,  22S69 
Domestic  policy  directives,  3788,  3633, 
12821,  20171,  26660,  32664,  39142, 
46301.  33062 
Federal  Reserve  Bank  presidents;  start  of 
terms  of  office.  52488 
Federal  Reserve  Bank  services;  fee  schedules 
and  pricing  principles: 
Private  sector  adjustment  factor.  44661 
Private  sector  presentment,  11911.  27363 
Meetings: 
Consumer  Advisory  Council.  3213.  24498. 
36489 
Meetings;  Sunshine  Act,  194,  466,  837,  1102, 
1439,  1538,  1888,  2145,  2363,  29ia  3806, 
4097,  4816,  4931,  5343,  5854,  6731,  7464, 
7829,  8545,  8718,  8843,  9023,  9171,  9404, 
10184,  10328,  10460,  11160,  12098,  12639, 
12864,  13377,  15168,  15334,  13492,  15493, 
13771,  16210,  16339,  1634a  I6S1S,  16613, 
17306,  17817,  18634,  19366,  20214,  20413, 
21345,  22069,  22265,  22761,  23338,  23339, 
24549,25404,25567,26367,26711,2693a 
27263,  27448,  27593,  27797,  2792J,  28331. 
28755.  29305.  29347,  29548.  29799.  30162, 
30753,  31 136,  31799,  32141,  32493,  33895. 
33896.  34192,  34869,  35408,  35379,  36333, 
37079,  37908,  38137,  39713,  39194,  39837. 
40315,  40342.  40821,  41440,  43317,  43509, 
44142,  44549,  45184,  45853,  46186,  46744, 
47613,  47899.  48366.  4923a  49269.  SOISS. 
S049a  31623.  32574 
Privacy  Act;  systems  of  records.  45392 
Securities  dealers  and  insuitabte  investment 

practices;  supervisory  policy,  14832 
Applkatioiu,  hearings,  determinations,  etc: 
Abdullah  Saleh  Abdullah  Kamel.  38344 
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Federal  Resenrc 

Abigail  Adams  National  Bancorp,  Inc..  et  al.. 

18903 
Adrian  Bancshares,  Inc.,  et  al.,  324S2 
Advance  Banc  Shares,  Inc.  4466S 
Advisors  Bancorp  et  al.,  3S1 10 
AfRliated  Banc  Corp.  et  al.,  10429 
Algemene  Bank  Nederland.  N.V.,  et  al.,  737, 

9808 
Aha  VisU  Bancshares,  Inc.,  et  al.,  26115 
American  Central  Financial  Group,  Inc., 

35110 
American  Sute  Corp.  et  al.,  343S1 
Ameritex  Bancshares  Corp.  Employee  Stock 

Ownership  Trust  et  al.,  18159 
AmeriTnist  Corp.  et  al.,  1938 
ANB  Corp.  et  al.,  22224 
Andelson,  Arlen  H.,  53063 
Anmer  Corp.,  28912 
Antrim  Financial  Corp.  et  al.,  53063 
Atlantic  Bancorporation  et  al,  29274 
Atlas  Towing  Co.,  Inc.,  et  al.,  22049 
Auckland  Pension  Funds  Ltd.  et  al.,  9809 
Austermann,  Elmer  H.,  Jr.  et  al.,  9368 
Baer  Holding  Ltd.,  9368 
Bailey.  A.W.,  Jr.,  9142 
Baker.  Richard  J..  49228 
Baltimore  Bancorp,  18346 
Banc  One  Corp.,  24363 
Banca  Commerciale  Italiana,  S.p.A.,  20019 
Banco  Nacional  de  Mexico,  52488 
Banco  National  de  Mexico  et  al.,  35231 
Bancorp  New  Jersey,  Inc.,  9811 
Bancorp  New  Jersey,  Inc..  et  al.,  4074 
Bancorp  of  Tomah,  Inc.,  at  al.,  38977 
Bank  Corp.  of  Georgia,  5216 
Bank  Maryland  Corp.  et  al.,  5832,  51162 
Bank  of  Boston  Corp..  7970.  46660 
Bank  of  Boston  Corp.  et  al.,  36490 
Bank  of  Ireland  et  al.,  29950 
Bank  of  Montreal,  12594,  15139,  16898 
Bank  of  Nova  Scotia  et  al.,  46661 
Bank  Shares  Inc.,  7235 
Bank  South  Corp.  et  al.,  20172 
BankAmerica  Corp.,  36490,  44666 
Bankers  Advisory  Corp.  et  al.,  1682 
Bankers  Trust  New  York  Corp.,  4074,  45978, 

45979 
Bankshares  Corp.  of  Niceville  et  al..  21918 
Bankvest.  Inc.,  et  al..  29950 
Banque  Nationale  de  Paris,  27080 

Barclays  Bank  PLC  et  al.,  29378 

Bamett  Banks,  Inc.,  2538,  6201,  11132, 
34001,49228,51163 

Bamett  Banks,  Inc.,  et  al.,  29275,  44237 

Bateman,  Marlyn  N.,  et  al.,  21918 

Bauerie,  Donald  C,  Sr.,  et  al.,  10430 

Baughman  Tile  Co.,  Inc.,  et  al.,  44666 

Bay  Banks,  Inc.,  51585 

Bayerische  Vereinst>ank  AG  et  al.,  15287 

Belt,  Alfred  L.,  et  al.,  52488 

Berger  Bancorp,  Inc.,  et  al.,  40130 

Berkely,  James  E.,  et  al..  757 

Beverly  Bancorporation,  Inc.,  9811 

Beverly  Bancorporation,  Inc.,  et  al.,  29951 

B.H.C.,  Inc.,  30868 

Bank  of  Boston  Corp.,  30868 

Bank  of  Tdkyo.  Ltd.,  30871 

Big  Sioux  Financial  Inc..  36491 

Black.  James,  18346 

BNB  Holding  Co.,  Inc.,  et  al.,  28439 

Boatner,  John  A.,  Jr.,  5832 

Bockelmann,  Bruce,  et  al.,  9702 

Boemi.  A.  Andrew,  et  al.,  23691 

Boston  Bancorp  et  al.,  7971 

Bradley  County  Financial  Corp.  et  al.,  43037 

Breland.  Charles  K.,  et  al..  45391 


Bricco.  Diane  M..  et  al.,  7048 
Britton  &  KoonU  Capital  Corp.  Employee 
Stock  Ownership  Stock  Bonus  Plan  et 
al.,  16588 
Brokemond,  George  R.,  29951 
Brooke  Holdings,  Inc.,  45159 
Brooks,  Max  G.,  et  al..  2091 
Brounan.  Robert  F.,  et  al.,  35376 
Brunswick  Bancorp,  et  al..  49924 
Bryn  Mawr  Bank  Corp.  et  al..  1065.  19043 
BSB  Bancorp.  Inc..  et  al..  23152 
Business  Bancorp,  26312 
B/W  Bancshares,  Inc.,  49229,  5832 
Cahoone.  Michael  W..  et  al..  7573 
Caisse  Nationale  De  Credit  Agricole  et  al.. 

45819 
Canaan  National  Bancorp,  Inc.,  et  al.,  48724 
Canadian  Imperial  Bank  of  Commerce. 

16588 
Capital  Directions,  35904 
CapitalBanc  Corp..  39521 
CapitalBanc  Corp.  et  al.,  38344 
Cardinal  Bancshares.  Inc..  et  al.,  13157 
Cargile,  Faye.  47764 
Cascade  Sute  Corp.  et  al.,  1410 
Cato.  R.L.,  et  al..  23310 
Cayuga  Lake  Bank  Corp.  et  al.,  444 
C.B.  Bancshares,  Inc.,  48976 
CBAT  Bancshares,  Inc.,  35111,  49924 
CB&T  Financial  Corp.  et  al..  51586 
Center  Banks  Inc.  et  al.,  13320,  32279 
Central  Bank  Shares,  Inc.,  et  al.,  15732 
Century  Financial  Corp.  et  al..  3077 
Cenvest,  Inc.,  et  al.,  26661,  38345 
Chase  Manhattan  Corp.,  5833,  6201,  45980 
Chase  Manhattan  Corp.  et  al.,  15879 
Chattahoochee  Bancorp,  Inc.,  30868 
Chemical  Banking  Corp..  43037 
Chemical  New  York  Corp..  7236 
Chemical  New  York  Corp.  et  al..  1682 
Chesapeake  Bank  Corp..  47763 
Cheshire  Financial  Corp.  et  al.,  8285 
Chesthill  Bancorp,  Inc..  et  al.,  22385 
China  Trust  Holdings,  N.V.,  et  al..  46661 
Christenson,  Jack  V.,  et  al..  24363 
Citadel  Bankshares,  Inc..  7049 
aticorp.  3789,  37874,  44666,  45981,  47763, 

51910 
Citizens  ft  Southern  Corp.  et  al..  43476 
Citizens  Capital  Corp.  et  al..  48724 
Citizens  Financial  Group.  Inc..  et  al..  3789 
Citizens  Independent  Bancorp,  Inc.,  et  al., 

39521 
Qty  Holding  Co.,  16190 
Claire  Dell  Hoffman  Trust,  261 16 
Clyde  Financial  Corp.  et  al.,  20367 
CNB  Bancorp,  Inc.,  et  al.,  2288,  40491 
CNBC  Bancorp,  Inc.,  28693 
CNBC  Bancorp.  Inc.,  et  al.,  9142 
Cobank  Financial  Corp.,  21525 
Collins,  Larry,  9143 
Colonial  BancGroup,  Inc.,  et  al.,  11560 
Colquitt.  John  O..  Jr..  34352 
Columbia  Bancorp.  7573 
Columbia  Bancorp  et  al..  6202 
Comerica  Inc.,  32453,  43038 
Comerica  Inc.  et  al.,  50095 
Commerce  Bancorp,  Inc..  et  al..  25380, 

27902 
Commerce  Bancshares,  Inc.,  39521 
Community  Bancshares  of  Alva,  Inc..  et  al.. 

7236 
Community  Bank  System.  Inc..  et  al..  26312 
Community  National  Bancorp.  Inc..  et  al.. 

1514 
Community  Trust  Financial  Services  Corp. 
et  al..  43771 


CommunityBanc.  Inc..  et  al..  9703 
Com(>agnie  Financiere  de  Suez  et  al.,  11343 
Constellation  Bancorp,  29275 
Continental  Illinois  Bancorp,  Inc.,  et  al., 

2092 
CoreStates  Financial  Corp.,  1843.  9703 
CoreStates  Financial  Corp.  et  al.,  9809 
CoresUtes  Financial  Group,  33848 
Cornwall,  Dorothy  E.,  et  al.,  44122 
County  Bancorporation,  Inc.,  4817,  32105 
Credit  ft  Commerce  American  Holdings, 

N.V.,  et  al.,  12190,  30467 
Credit  International  Bancshares.  Ltd.,  et  al., 

35230 
Credit  Lyonnais,  15463 
Creditanstalt-Bankverein  et  al.,  31921 
CSB,  Inc.,  6872 
Cutter,  John  L..  19819 
Cutter,  John  L.,  et  al.,  18903 
Danville  Bank  Corp.  et  al.,  12821 
Delaney,  Ralph  Owen,  38977 
Delaware  Bancshares,  Inc.,  et  al.,  23691 
Delaware  National  Bancshares  Corp.  et  al., 

24498 
Delhi  Bancshares.  Inc.,  20367,  22049 
DG  Bancshares,  Inc.,  12190 
Dime  Financial  Corp.  et  al.,  29523 
Dinsdale,  John  Sid,  et  al.,  26662 
Dorton.  O.T..  et  al..  13321 
Eastcorp.  Inc..  et  al..  5634 
Eastern  Bancshares.  Inc..  et  al.,  20019 
Eastern  Iowa  Bancshares,  Ltd.,  et  al.,  21726 
Eastern  Savings  Bancorp,  Inc.,  51586 
1889  Bankcorp  et  al.,  9369 
Empire  Bank  Corp.  et  al.,  39143 
ENB  Financial  Corp.  et  al.,  9810 
E.N.B.  Holding  Co.,  Inc..  et  al..  16589 
Enterprise  Bancorp.  Inc..  758 
Equimark  Corp.,  30468 
Equimark  Corp.  et  al.,  45391,  48310 
Equimark  Managing  Partners,  12822 
Equimark  Managing  Partners  et  al.,  7972 
Evans  Bancorp,  Inc.,  et  al.,  46502 
Excel  Bancorp.  Inc..  et  al..  5634 
Exchange  Bancorp.  Inc..  52489 
F&M  Bank  Corp.  et  al..  21919 
FftM  National  Corp.  et  al..  10153 
Fairfield  County  Bancorp,  Inc.,  49925 
Fairfield  County  Bancorp,  Inc.,  et  al.,  29275, 

44122 
Fait,  Richard  A.,  13321 
Family  Bancorp  et  al.,  15598 
Farmers  National  Bancorp  et  al.,  7573 
Farmers  National  Bank  Corp.  of  Cynthiana, 

Inc..  46502 
FBC  Holding  Co.,  Inc.,  et  al.,  1065 
Fellheimer,  Alan  S..  et  al.,  26116 
Finacorp.  Inc.,  et  al.,  51164 
Financial  Institutions  Holding  Corp.  et  al., 

34587 
First  ft  Peoples  Bancshares,  Inc.,  et  al.. 

33849 
First  American  Bank  Corp.  et  al..  40959 
First  Bancorporation  of  Ohio.  32665 
First  Bank  System.  Inc.,  2782,  30098,  33849, 

51164 
First  Chicago  Corp.,  24499 
First  Chicago  Corp.  et  al.,  15879,  39807 
First  City  Acquisition  Corp.,  3454,  4074 
First  Commerce  Corp.  et  al.,  642 
First  Commercial  Bancshares,  Inc.,  et  al.. 

1939 
First  Commercial  Corp.,  3790 
First  Community  Bank  Corp.  et  al.,  52489 
First  Decatur  Bancshares.  Inc..  27565 


First  Denham  Banchares,  Inc..  et  al.,  44122 

First  Eastern  Corp..  4075 

First  Eastern  Corp.  et  al..  7049 

First  Fidelity  Bancorporation  et  al.,  40960. 

48725 
First  Financial  Bancorp  et  al..  17505 
First  Financial  Services  of  Moose  Lake,  Inc., 

2783 
First  Florida  Banks.  Inc.,  29276 
First  Florida  Banks.  Inc..  et  al.,  24363 
First  Illinois  Corp.  et  al..  11132 
First  Independence  Corp.  et  al..  50459 
First  Institutional  Service  Corp.,  48042 
First  IntersUte  Bancsystem  of  Montana,  Inc.. 

48977 
First  Interstate  of  Iowa.  Inc..  2092 
First  Jermyn  Corp.  et  al.,  18347 
First  Litchfield  Financial  Corp.  et  al.,  16898 
First  Merchants  Corp.  et  al.,  26662 
First  Morrill  Co.,  40492 
First  National  Bancorp  et  al.,  48977 
First  National  Bancorp,  Inc.,  et  al..  11705. 

29378 
First  National  Bancshares  of  Winfield.  Inc.. 

etal..  51165 
First  National  Holding  Co..  Inc..  5319 
First  National  Maasillon  Corp.  et  al.,  286 
First  NH  Banks.  Inc..  29524 
First  NH  Banks,  Inc..  et  al.,  27902 
First  Paxton  Bancorp,  Inc.,  et  al..  36638 
First  Potomac  Bancorp.  Inc..  et  al.,  3455 
First  Security  Corp..  36638 
First  Sioux  Bancshares,  Ltd..  et  al..  26501 
First  Southern  Bancorp,  Inc..  et  al..  34836 
First  Sute  Bancorp  et  al..  39806 
First  Sun  Capital  Corp.  et  al.,  8503 
First  Tennessee  Natiooal  Corp..  642 
First  Tennessee  National  Corp.  et  al.,  44123 
First  Virginia  Banks.  Inc..  et  al.,  23311, 

43038 
First  Wisconsin  Corp.  et  al.,  21525,  26662, 

27566 
First  Wyoming  Bancorporation.  2539,  16470 
Firstier  Financial,  Inc.,  et  al..  2538 
FirstShares  of  Texas,  Inc.,  26313 
Fleet/Norstar  Financial  Group,  Inc.,  28693, 

35560,51165 
Fleet/Norstar  Financial  Group,  Inc.,  et  al., 

3456,  4717,  28694,  31763, 43039,  49925, 

51165 
Florida  First  International  Corp.  et  al.,  36491 
Florida  National  Banks  of  Florida,  Inc..  et 

al..  7972 
F.N.B.  Corp.,  39143 
F.N.B.  Corp.  et  al.,  37053 
FNW  Bancorp,  Inc.,  et  al.,  17762 
Formell,  Leslie,  et  al..  1515 
Fourth  Financial  Corp..  27566 
FSB  of  Victor.  Inc..  47764 
Fuji  Bank,  Ltd..  26663 
Fuji  Bank.  Ltd..  et  al..  25009 
Gallagher.  Robert  E..  et  al.  29951 
Gauthier.  Michael  M..  et  al..  39522 
Gay.  A.,  et  al..  1410 

General  Educational  Fund,  Inc.,  et  al.,  29277 
George  Klein  Share  of  Family  Trust,  32665 
Ginsburg,  Jordan  E.,  et  al.,  23153 
GL  ft  ML.  Ltd..  24364 
Gleason.  John  J.,  et  al..  286,  36491 
Gracemont  Bankcorporation.  Inc.,  et  al., 

6872 
Granite  Sute  Bankshares.  Inc..  et  al..  25010 
Great  Bay  Bankshares.  Inc..  et  al..  13321 
Greenville  Financial  Corp.  et  al..  49926 
Grenada  Sunburst  System  Corp..  15733 
Grotenhuis.  S.W..  et  al..  43039 


Guaranty  Bancshares  Corp..  7574 
Guaranty  Bancshares.  Inc..  28694 
Guaranty  Bankshares.  Ltd..  et  al.,  34352 
Gulledge,  Loretto  A.,  12729 
Gulledge,  Robert  I.,  et  al..  48725 
Gundenon.  Gerald  E..  et  al..  52787 
Gwinoet  Bancorp,  Inc.,  et  al.,  51587 
Haltom,  Joe  Tom,  et  al.,  4718 
Harco  Bancshares,  Inc.,  et  al.,  15288 
Harrison  Bankshares,  Inc.,  et  al.,  1842 
Harrogate  Corp.  et  al.,  45820 
Hathom.  WUIiam  E.,  et  al.,  44237 
Haviland  Bancshares,  Inc..  5834 
Hayncs.  Frederick  M..  et  al.,  51 163 
Hazard  Bancorp  et  al..  31922 
Hearin.  Robert  M.,  et  al.,  40130 
Heike,  James,  10154 
Heritage  Bancorp.  Inc.,  et  al.,  18159 
Heritage  Financial  Services.  16589 
High  Point  Fmancial  Corp.  et  al.,  30869 
Hill,  James  M.,  IV.  MD,  et  al.,  28695 
Hineman,  John  A.,  et  al..  8503 
Hobennan,  Ira.  30869 
Home  Bancorp.  Inc..  10289 
Home  Bancorp,  Inc.,  et  al.,  9143 
Home  Point  Bamcorp,  Inc..  et  al.,  8503 
Home  Port  Bancorp,  Inc..  12I9I 
HongKong  ft  Shanghai  Banking  Corp.  et  al., 

47572 
Horizon  Banks,  Inc.,  et  al.,  29952 
Howe,  Bruce  D.,  33850 
HUBCO,  Inc..  et  al..  40492 
Huiras.  Ralph  J.,  et  al.,  15733 
Huntington  Bancshares  Inc.,  6202.  40492 
Hundngton  Bancshares  Inc.  et  al..  23692 
Integra  Financial  Corp.,  26501,  30870 
IntraOklahoma  Bancriiares,  Inc.,  et  al.,  445 
InvestCo  Partnership,  445 
Jackson  County  Bancorp,  Inc.,  et  aL.  261 16 
Jacob  Schmidt  Co.  et  al.,  43771 
Jenkins,  Mike,  et  al.,  37874 
Johnson,  Alan  E.,  et  al.,  20020 
Johnson,  Albert  D.,  et  al.,  51164 
Johnson  Bancshares,  Inc.,  15598 
Johnson  Heritage  Bancorp,  Ltd.,  et  al., 

50095 
Johnson,  Michael  D.,  et  al.,  24500 
J.P.  Morgan  ft  Co.  Inc.,  45981.  45982 
J.P.  Morgan  ft  Co.,  Inc.,  et  al.,  19819 
Keathley,  Terry  M..  et  al.,  16898 
Keefe,  Hazel,  et  al.,  21526 
KeUy,  John  D.,  et  al..  2501 1 
Kendrick,  Herbert  S..  Jr..  et  al..  43039 
Kentucky  Bancorporation,  Inc..  et  al..  27398 
Kermit  State  Bancshares.  Inc..  et  al.,  35231 
Key  Centurion  Bancshares.  Inc..  et  al..  5319. 

10430 
Keycorp  et  al..  19819.  37874,  51166 
Keystone  Financial,  Inc.,  52788 
Kiiuig.  Frank,  et  al..  50096 
Kirkpatrick.  John  Elson,  32453 
Lafayette  Bancorporation,  17978 
Lakeland  Bancorp,  Inc.,  et  al.,  49229 
Lake  Crystal  Bancorporation,  Inc.,  45820 
Landmark  Bancorp,  8286 
Landmark  Financial  Corp.  et  al.,  952 
Landmark/Community  Bancorp,  Inc..  8699 
Landmaric/Community  Bancorp,  Inc.,  et  al., 

2539 
Leake.  Robert  Eason.  et  al..  39807 
Lee,  Sam  W..  6203 
Lenora  Bancshares,  Inc.,  et  al.,  445 
Lexington  Bancshares,  Inc.,  et  al.,  5216 
Liberty  National  Bancorp,  Inc.,  15464,  16471 
Liechty,  Frederick,  et  al..  4893 
Ufton.  Bruce  G..  et  al..  11344 


FEDERAL  REGISTER  INDEX,  JauMry— DMCabcr  19n  ANNUAL 


Jaaaary — 1 


19m  ANNUAL.  FEDERAL  REGISTER  INDEX 


Federal  RcMTfC 

LiUy,  David  B..  Jr..  et  al..  12191,  27566 
Lincoln  Financial  Corp.  et  al..  8699 
Long,  Judy,  et  al.,  1066 
Long-Term  Credit  Bank  of  Japan.  13158 
Long-Term  Credit  Bank  of  Japan  et  al., 

43040 
Lowe,  R.  Wayne,  et  al.,  5633 
Manufacturers  Hanover  Corp.  et  al.,  39522 
Marett.  Robert,  et  al.,  36639 
MarietU  BaaoliaTes,  Ikx.  34352 
Marine  Midland  Banks,  Inc..  4457 
Maroa  Bancshares.  Inc.  Employee  Stock 

Ownership  Tnnt,  567 
Mason  City  National  Bancorp.  Inc.,  et  aL, 

30098 
McCiacken.  Thomas  J.,  643 
McElveen,  Frances  P..  39144 
McKtnney.  Wayne  R..  et  al.,  4S82I 
McNeal.  Larry,  et  al..  3077 
McNdl.  DonC,  11133 
MCorpetal.,  11560 
Mellon  Bank  Corp.  et  al..  29524 
Mercantile  Bankshares  Corp..  44667 
Meridian  Bancmp..  Inc..  11705,  22224,  49229 
Merrimack  Bancorp,  Inc.,  et  al.,  2783 
Metrocorp,  Inc.,  50292 
Meyer.  Richard  J.,  et  aL,  3790 
Midiigan  National  Corp..  261 17 
Michigan  National  Corp.  et  aL.  22049 
MidAmerica  Bank  Corp.  et  al..  45159 
MidConn  Bancorp.  Inc.,  et  al.,  50459 
Middlefield  Banc  Corp.  et  aL,  11705 
Midland  Bank.  PLC.  9143 
Midwest  Financial  Group,  Inc.,  5041 
Mitsubishi  Bank.  Ltd..  16899,  18903,  51320 
MNC  FinanciaL  Inc.,  49230 
Monaghan,  Barry  Eugene,  et  aL.  2644 
Montana  Bancsystem,  Inc.,  1515,  S63S 
Montclair  Bancorp.  Inc..  et  al.,  15465 
Montgomery  Bancorp  et  al..  7050,  21526 
Moore  Financial  Group,  Inc.,  et  al.,  36639 
Murphy,  James  M.,  27567 
MuqAy,  William  C,  et  aL.  46503 
Mutual  Series  Fund,  Inc..  et  al.,  22386 
National  Bancorp  of  Kentucky  et  al..  52789 
National  Bank  of  Canada  et  al..  34587.  52788 
National  Bank  of  Washington.  44237.  52489 
National  City  Corp..  3638 
National  City  Corp.  et  al.,  10154 
National  Community  Banks,  Inc.,  et  al., 

30468 
NBD  Bancorp,  Inc.,  17505,  2002a  48977 
NBD  Bancorp,  Inc.,  et  aL,  37875 
NCNB  Corp.  et  al.,  47573,  50573 
Nelson,  Jay,  4516a  48978 
NESB  Corp.  et  aL,  13322 
NewMil  Bancorp,  Inc.,  et  aL,  11344 
Northern  of  Tennessee  Corp.  et  aL.  179 
Northern  Trust  Corp..  2093.  12191 
Norwest  Corp..  11345.  32279.  45392,  47573 
Norwest  Corp..  et  al..  39144 
Norwich  Fmancial  Corp.  et  al..  18904 
Ochs,  Peter  L..  et  aL,  17506 
Ohio  Bancorp  et  aL,  35904 
Old  Kent  Financial  Services  Corp.  et  al.. 

23311 
Olmstead  Bancorporation,  Inc.  5635 
Omdahl.  Richard  A..  3077 
Onmibancorp..  3791.  9369 
One  Bancorp  et  al.,  567 
Osterreichische  Landerbank 

Aktiengesellschaft  et  al.,  39144 
Otto  Bremer  Foundation  et  al..  18347.  29277 
Oxford  Bank  Corp.  et  al..  5042 
Parks.  Donald  J.,  et  al..  1682 
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Paaco  Financwi  Corp.  et  al.,  19044 
Pencore  Financiml  Services  Corp.,  37053 
Peoples  Bancorp,  Inc.,  et  •!.,  35361 
Peoples  Bancorporation  ef  al.,  15288 
Peoples  Heritage  Financial  Group,  Inc.,  et 

al.,  6873,  37875 
Pettey,  MUler  M.,  et  al..  32105 
PNC  Financial  Corp.,  49926,  51320 
Prairieland  Bancorp,  Inc.,  23692 
Prairieland  Bancorp,  Inc.,  et  al.,  18904 
Princeton  Agency,  Inc.  et  al.,  50574 
Pro  Group,  Inc.,  et  al.,  15880 
Progressive  Bank,  Inc.,  1515 
Progressive  Bank.  Inc.,  et  al.,  12192 
Public  Bank  Holding  Co.,  Inc..  et  al.,  261 17 
Ranona  Bankshares.  Inc.,  36640 
Rand.  Willian  Anthony.  22050 
Regency  Bancorporation,  27567 
Reid.  Raymond  E..  et  al.,  26663 
Renfro.  Carl  R..  et  al.,  5634 
RHNB  Corp.  et  al.,  27081 
RobertMMi.  Ben  M..  et  al.,  43040 
Ross,  Thoq^D..  et  al.,  48042 
Royal  Ba|rof  Canada,  7574 
RoyaL^K  of  Scotland  Group  pic,  29952 
Sabi^^er  A.,  et  al.,  7236 
Sandtten,  Mary  K.,  32278 
Sanwa  Bank,  Ltd.,  9810.  44238 
Sandwich  Banco.  Inc..  et  al.,  49230 
Sasier  Corp.,  287 

Scandinavian  Bank  Group  pic,  45821 
Security  National  Corp.  et  al.,  12192 
Security  Pacific  Corp.,  28269,  46503,  46504 
Sheik.  Margie  A..  1939 
Signet  Bwiking  Corp..  15733.  30870.  43476 
Signet  Banking  Corp.  et  al..  45160 
Skeie,  Arnold,  et  al.,  25380 
Smith.  Vernon  D..  50574 
Societe  Oenerale.  50096 
Society  Corp..  24500.  40130 
Somers  Bancorporation  et  al..  758 
Soperton  Bancahares.  Inc..  et  al.,  24364 
Southeast  Banking  Corp.,  41412 
Southern  Bankshares,  Inc..  et  al.,  12729 
Southern  Michigan  Bancorp,  Inc.,  32106 
Southold  Bancorp,  Inc.,  1939 
SouthTnist  of  Florida,  Inc.,  et  al..  27399 
Sovran  Financial  Corp.  et  al..  5635,  43041, 

45392 
St.  Mary  Holding  Corp.,  44667 
Sute  Bancshares,  Inc..  et  al..  3078 
Steinmetz,  Thomas  J.,  et  al..  40493 
Sterling  Fmancial  Corp.  et  al..  31923 
Stem,  Jack.  30468 

Stevenson.  Edward  W..  et  al.,  35111 
Stuart  Family  Partnership,  5636 
Sturm  Investment  Co.,  Inc.,  20020 
Suntrust  Banks.  Inc..  35376.  47765 
Swetman,  Chevis  C.  et  al..  47574 
Texas  Commerce  Bancshares,  Inc..  et  al.. 

26313 
Thompson.  Buford.  et  al..  44124 
Tokai  Bank.  Ltd..  43772 
Traders  Bankshares.  Inc..  et  al..  25381 
Trust.  M.  F.  Jarvis.  et  al..  5319 
TrustCorp.  Inc..  13447 
TrustCorp,  Inc.,  et  al.,  758.  7237 
Trustmark  National  Bank  Profit  Sharing 

Plan  et  al..  3456 
Union  Bancshares.  Inc..  et  al.,  4893 
Union  Bankshares,  Inc.,  12730 
Union  National  Corp.,  12730 
United  Bancorp  of  Kentucky,  Inc.,  et  al., 

28912 
United  Banks  of  Colorado,  Inc.,  50096 
United  Bankshares,  Inc.,  30469 
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United  Jersey  Banks  et  al.,  23311 
Ventura  County  National  Bancorp,  35111 
Village  Financial  Corp.  et  al.,  49927 
Wainwright  Capital  Corp.  et  al.,  4718 
Warburg.  Pincus  Capital  Co..  L.P.,  et  al., 

29525 
Warren  Bancorp,  Inc.,  et  al.,  24365,  35377 
Washington  National  Holdings,  N.V.,  43477, 

45160 
Weindnich.  Bernard  F.,  et  al..  30870 
Wells  Fargo  *  Co.,  49231 
Wells,  James  A.,  et  al.,  35231 
West  Bancshares,  Inc.,  1939 
West  Coast  Bancorp,  Inc.,  et  al.,  3638 
West  Suburbui  Bancorp,  Inc.,  44667 
West-Central  Bancorp,  Inc..  et  al..  40493 
Westpw:  Banking  Corp..  44124.  47574 
White.  Dennis  H..  et  al..  46662 
WiUiams.  Qaudine,  2289 
WUmers.  Robert  O.,  et  al.,  31923 
Winter-Park  Bancshares,  Inc.,  et  al.,  50097 
Wisdom  Holding  Corp.,  35561 
Workingmens  Corp.  et  al.,  3078 
Wright  Bancgroup  Co.,  18347 
Yale,  William,  13158 

Federal  Retiremeiit  Thrift  IiiTestiiient 
Board 

RULES 

Board  relocation;  address  change,  31629 

Conflict  of  interests,  11815,31223 

Sunshine  Act;  implementation,  36777 

Thrift  savings  plan: 
Earnings  allocation,  15620 
EUgibiUty  continuation,  10038,  17683 
Employee  elections  to  contribute,  23379 
Withdrawing  fiinds  methods,  8421 

PROPOSED  RULES 

Sunshine  Act;  implementation,  11864 

NOTICES 

Meetings: 
Employee  Thrift  Advisory  Council,  10289, 
26314,  40960 
Meetings;  Sunshine  Act.  39713,  45655,  50155 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
36640 
Thrift  savings  plan  elections;  open  season, 
9369,  39807 

Federal  Trade  CoauBteloii 

RULES 

Appliances,  consumer;  energy  costs  and 

consumption  information  in  labeling  and 
advertising: 
Appendix  K  (sample  labels),  52115 
Central  air  conditioners  and  heat  pumps; 

comparability  ranges,  19728 
Clothes  washers;  comparability  ranges,  18551 
Comparability  ranges — 
Furnaces,  39741 
Water  heaters,  26237 
Residential  energy  sources;  representative 
average  unit  energy  costs,  5970,  52405 
Credit  practices: 

Exemption  from  trade  rule;  California,  19893 
Door-to-door  sales;  cooling-ofT  period,  45455 
Fair  Packaging  and  Labeling  Act;  periodic 

review.  20834 
Hobby  Protection  Act;  imitation  numismatic 

items,  38942 
Motor  vehicles,  used;  trade  rule  for  sake 
Maine;  exemption,  16390 
Staff  compliance  guidelines,  17658,  17660 


Practice  and  procedure  rules: 
Nonadjudicative  procedures;  final  order 
reopening  requests,  40867 
Premerger  notification: 
Reporting  and  waiting  period  requirements, 
47524 
Prohibited  trade  practices: 
Addison,  Eugene  M.,  M.D.,  et  al.,  52679 
Albertson's.  Inc.,  2223 
American  Stores  Co.  et  al.,  51096 
B.F.  Goodrich  Co.  et  al.,  12379 
Chahmirzadi,  Nasser,  M.D.,  48530 
Commodore  Corp.,  2224 
Encyclopaedia  Britannica,  Inc..  et  al..  27335 
Florence  Multiple  Listing  Service.  Inc., 

17453 
Oedney,  James  C,  M.D.,  48531 
General  Motors  Corp.  et  al.,  9104 
General  Railway  Signal  Co.  et  al.,  609 
Great  Earth  International,  Inc..  11247 
Guadagnob.  Donald  A..  M.D..  48531 
Interco  Inc.  et  al.,  9108 
Iowa  Chapter  of  American  Physical  Therapy 

Association.  52679 
Maasachusettt  Board  of  Registration  in 

Optometry.  26990 
Medical  Staff  of  Memorial  Medical  Center, 

24439.  26236 
MidCon  Corp.  et  al..  51242 
Multiple  Listing  Service  Mid  County.  Inc.. 

17452 
Natioiial  Tea  Co..  52680 
NEC  Home  Electronics  (U.S.A.).  Inc..  19771 
New  York  State  Chiropractic  Association. 

52405 
North  American  Philips  Corp.,  52681 
O'Halloran.  Patrick  S.,  M.D.,  48531 
Occidental  Petroleum  Corp.  et  al.,  29226 
Ogiivy  Group,  Inc.,  31306 
Pacific  Resources,  Inc.,  52405 
Preferred  Physicians,  Inc.,  10367 
Prince  George's  County  Doctors'  Hospital 

Medical  Staff,  18273 
Redman  Industries,  Inc.,  et  al.,  24683 
Rochester  Anesthesiologists,  10367 
Silver  Group,  Inc.,  17022 
Sioux  Falls  Obstetricians  et  al.,  51241 
Sun  Industries,  Inc.,  20834 
Supermarket  Development  Corp.  et  al., 

11247 
Victoria  Allergy  *  Asthma  CHnic  et  al., 

51096 
Volkswagen  of  America,  Inc.,  et  al.,  18274 
Vons  Companies,  Inc.,  et  al.,  38941 
Wilson.  DoughM  G.,  M.D..  48532 
Wyoming  SUte  Board  of  Chiropractic 
Examiners.  4009 
Wool,  fur,  and  textile  fiber  products;  reporting 
and  recordkeeping  requirements,  31311 

PROPOSED  RULES 

AppUance  labeling;  energy  costs  and 

consumption,  22022,  22106 
Consumers'  claims  and  defenses;  preservation, 

44456 
Fair  Credit  Reporting  Act;  official 

commentary,  29696 
Correction,  30754 
Food  retailing  and  gasoline  industries;  games  of 

chance,  25503,  39103 
Funeral  industry  practices,  2767,  19864,  48550. 

52726 
Mail  order  merchandise,  43448 
Premerger  notification: 
Reporting  and  waiting  period  requirements, 
36831,  47829 


Procedure  and  practice  rules: 
Advertising  allowances  and  other 

merchandising  payments  and  services; 

guides,  43233 
Prohibited  trade  practices: 
Addison,  Eugene  M.,  M.D.,  et  al.,  34307 
American  Stores  Co.  et  aL,  20127 
Batesville  Casket  Co.,  Inc.,  28653 
Cleveland  Automobile  Dealers'  Association, 

49329 
Encyclopaedia  Britannica,  Inc.,  et  al.,  3214 
General  Nutrition,  Inc.,  9666,  22022 
Great  Earth  International,  Inc.,  141 
Harvey,  Robert  E.,  M.D.,  PA.,  et  al.,  16727 
Iowa  Chapter  of  American  Physical  Therapy 

Association,  33144 
JS&A  Group.  Inc.,  et  al.,  44014 
Kroger  Co.,  27871 

Lindal  Cedar  Homes.  Inc.,  et  al.,  27357 
Looby,  Thomas  L.,  M.D.,  et  al.,  27357 
Medical  Staff  of  Doctors'  Ho^ntal  of  Prince 

George's  County,  2506 
Medical  Staff  of  Memorial  Medical  Center, 

2508 
Montgomery  Ward  *  Co.,  Inc.,  31019 
National  Indemnity  Co.  et  al.,  36831 
NEC  Home  Electronics  (U.S.A.),  Inc.,  6667 
New  York  State  Chiropractic  Association, 
~       34776 

O'Halloran,  Patrick  S.,  M.D.,  et  al.,  19930 
Occidental  Petroleum  Corp.  et  al.,  16725 
Pacific  Resources  Inc.,  33142 
Reader's  Digest  Association,  Inc.,  12534, 

31708 
Redman  Industries,  Inc.,  1039 
Silver  Group.  Inc..  2230 
Sun  Co..  Inc..  44888 
Vons  Companies,  Inc.,  et  al.,  20131,  22022, 

25502 
West  Point-Pepperell,  Inc..  et  al.,  30436 
Proprietary  vocational  and  home  study 

schools,  29482 
Regulatory  agenda,  14668,  42818 
Textile  Fiber  Products  Identification  Act: 

Generic  names;  establishment  requests,  45913 
Wool,  fur,  and  textile  fiber  products;  reporting 
and  recordkeeping  requirements.  3986 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  180.  13139.  23312 
Fair  Debt  Collection  Practices  Act: 
General  poUcy  or  interpretation;  staff 
commentary,  50097 
Franchising  and  business  opportunity  ventures; 
disclosure  requirements  and  prohibitions: 
Automobile  companies;  exemption  petitions, 
etc.;  franchise  rule  requirement 
exemption.  2784 
Meetings;  Sunshine  Act.  1440.  1888,  2145, 
3489.  5319.  12639.  12746,  13334,  15493, 
15946.  18193.  28331.  28332.  29305.  38137. 
45853 
Octane  posting  and  certification;  Gilbarco. 

Inc.;  partial  exemption  from  rules.  29277 
Premerger  notification  reports;  dairy  merger 
reporting  program  reinstatement,  34333 
Premerger  notification  waiting  periods;  early 
terminations,  180,  1843,  1844,  1940,  2784, 
4718,  6700,  8287,  10289,  12193,  13448, 
17246.  18348,  20902.  23133.  23210.  27081. 
28693,  30469,  33181,  37054,  39642.  43270, 
44948,  47574,  48978,  31167 

Financial  Management  Service 

&e  Fiscal  Service 


Fine  Arti  Commission 

See  Commission  of  Fine  Arts 

Fiscal  Service 

RULES 

Bonds  and  notes,  U.S.  savings: 
Coupons  under  book-entry  safdceeping 

(CUBES)  program,  19776 
Investment  yi^ls  and  maturity  periods 

tables,  9613,  37521 
Paying  agent  qualifications,  37510 

Correction,  39581 
Special  endorsement  payments,  37519 
Correction,  39404 
Book  entry  Treasury  bonds,  notes,  and  Mils; 

transfers,  10073 
Competitive  Equality  Banking  Act; 
implementation: 
Checks  drawn  cm  U.S.  Treasury, 

endorsement  and  payment  policy 
statement,  3384 
Treasury  direct  book  entry  securities  system. 

15553 
PROPOSED  RULES 
Federal  payments  made  through  financial 
institutions  by  automated  clearing  house 
method.  28233 
Correction.  30512 
Regulatory  agenda.  14182,  42318 

NOTICES 

Bonds  and  notes,  U.S.  savings: 

Agent  fee  payment,  37533 
Book-entry  securities  held  at  Federal  Reserve 
banks;  1989  fee  schedule  for  transfer, 
46181 
Federal  dd>t  collection  and  discount 

evaluation;  Treasury  current  value  of  fimd 
rate,  46010,  48368 
Interest  rates: 
Renegotiation  Board  and  prompt  payment 
rates,  24827,  33117 
Organization,  functions,  and  authority 
delegations: 
Public  Debt  Bureau,  Administration  Office, 
45850 
Privacy  Act: 

Systems  of  records,  1885,  50488 
Surety  companies  acceptable  on  Federal  bonds: 
Acceleration  National  Insurance  Co.,  8841 
American  Indemnity  Co.,  16336 
American  Mutual  Liability  Insurance  Co., 

16337 
American  Road  Insurance  Co.,  16337 
American  Surety  Co.,  1 1935 
Century  Surety  Co.,  48365 
Chilton  Insurance  Co.,  2346 
Fairmont  Insurance  Co.,  24827 
Fidelity  A  Guaranty  Insurance  Co.,  48063 
Fremont  Indemnity  Co.,  16337 
General  Accident  Insurance  Co.  (Puerto 

Rico)  Ltd.,  16337 
Heart  of  America  Fire  &.  Casualty  Co., 

15331 
Integrity  Mutual  Insurance  Co.,  50489 
Island  Insurance  Co.,  Ltd.,  8841 
Maine  Bonding  &  Casualty  Co.,  28754 
National  United  Insurance  Co.,  6913 
Nordia  Insurance  Co.,  48063 
Regency  Insurance  Co.,  2666 
Republic-Franklin  Insurance  Co.,  22066 
Rockwood  Insurance  Co.,  24827 
St.  Paul  Guardian  Insurance  Co.,  1099 
United  Capitol  Insurance  Co.,  8841 
Van  Tol  Surety  Co.,  Inc.,  2346 


Fhh 

Voyager  Guaranty  Insurance  Co.,  21543 
Surety  companies  acceptable  on  Federal  bonds; 

annual  list,  25052.  26126 
Surety  company  application  and  renewal  fees, 

50489 
Treasury  direct  book  entry  securities  system, 

22066 

Fish  and  WadUfe  Serricc 

RULES 

Endangered  and  duatened  species: 
Alabama  cave  ihrimp,  34696 
AlabMna  cavefish,  37968 
Aleutian  shidd-fem,  4626 
Bariaco,  3565 

Black-spored  quiOwort,  etc.,  3560 
Boukler  darter,  33996 
Bradshaw's  lomatium,  38448 
California  freshwater  shrimp,  43884 
CUsos  Mountain  hedgehog  cactus,  38453 
Cumberland  sandwort.  23745.  26369 
Daphnopsis  bellerana,  23740 
Decurrent  blae  ester,  45858 
'  Dwarf  lake  iris,  37972 
Enibia.  32827 
Fassett's  kicoweed,  37970 
Harperella,  37978 
Hinckley  oak,  32824 
Houghton's  goldenrod,  27134 
James  spinymussel,  27689 
Lakeside  daisy,  23742.  26369 
Large-fruited  sand-verbena,  37975 
Little-wing  peariy  musMl,  45861 
Louisiana  pearlshell,  3567 
Mead's  milkweed,  33992 
Mexican  long-nosed  bat  etc..  38456 
Mohr's  Barbara's  buttons,  34698 
Mountain  sweet  pitcher  plant,  38470 
Nile  crocodile,  38451 
PalodeNigua.  11610 
Pitcher's  thistle,  27137 
Relict  trillium,  10879 
Sandplain  gerardia,  34701 
Sea  otter  translocation,  37577 
Shasta  (placid)  crayfish,  38460 
Shortnose  and  Lost  River  suckers,  27130 
Stephen's  kangaroo  rat,  38465 
Swamp  fink,  3S(r76 
Tipton  kangaroo  rat,  25608 
Tooth  Cave  pseudoscorpion.  etc.,  36029 
Visayan  deer,  33990 
White-Jiaired  goklenrod.  11612 
Yellowfin  madtom,  29335 
Endangered  Species  Convention: 
American  alligators;  export,  30682 
American  ginseng  harvested  in  1988-1990; 

export.  33813 
Appendix  III;  additions,  33825 
Appendix  III  listing,  19919 

Procedural  change,  9945,  12497 
Bobcat;  export,  9631 
Hunting: 
Open  areas  list;  additions.  34301 
Refuge  specific  hunting  regulations,  43889 
Importation,  exportation,  and  transportatioo  of 
wildlife: 
Humane  and  healthfiil  transportation  to  U.S. 

of  wild  animals  and  birds,  3894,  8765. 

15041.  18287 
Law  enforcement  district  offices;  address  list 

update,  6649 
Marine  mammals: 
Alaskan  natives;  marking,  tagging,  and 

reporting  requirements,  24277 
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Flih 

Migntory  bird  huntiiig: 
Alaska;  subdatence  harvest  regulations, 

168T7 
Annual  regulations;  environmental  statement, 

31341 
Federal  Indian  reservations  and  ceded  lands, 

31612 
Hunting  and  conservation  stamp  (Duck 

Stamp)  contest,  16344 
Seasons,  limits,  and  shooting  hours; 

establishment,  etc..  29897.  33792,  36033. 

37944 
Correction,  44S89,  44693 
Steel  shot  used  in  muzzleloading  shotguns, 

24931 
Wattrfowl  hunting — 
Ltafi  shot  zones.  24284 
Sport  fiahing: 
Opea  areas  Ust;  additions.  34301 
Rc^ige-speciik  fishing  regulations,  1487 

PWM'OSED  RULES 

.^■dangered  and  threatened  species: 

Alabama  canebrake  pitcher-plant.  13230 
American  burying  beetle.  39617 
American  hart's-tongue  fern,  33210 
Anastssia  Island  and  Southeastern  beach 

mouse,  23183 
Autumn  buttercup,  27724 
Bfooksville  bellflower  and  Cooley's  water- 
willow,  33213 
Cheat  Mountain  salamanrlar  and  Shenandoah 

salamander,  37814 
Chimpanzee  and  pygmy  chimpanzee,  9460 
Clover  Valley  and  Independence  Valley 

speckled  dace,  3434,  9672,  38309 
Cooley's  meadowrue,  13220 
Decurrent  Mae  aster,  3398 
Dwarf-flowered  heartleaf,  13223 
Eastern  and  Western  prairie  fringed  orchid, 

39621 
Fmdings  on  petitions,  etc.,  23311,  31721, 

31723,  38969,  40479.  43788.  32432. 

32743,  32746.  33030 
Harperella.  3736 
Little-wing  pearlymuasel.  13226 
Magazine  Mountain  shagreen,  23179 
Mathis  spiderling,  26616 
Miami  palmetto.  23674 
Mountain  sweet  pitcher  plant,  3901 
Osterhout  milk-vetch  and  penland 

beardtongue,  23181,  37009 
Roanoke  logperch,  34360 
Rydberg  milk-vetch,  39626 
Scrub  blazing  star  and  Florida  ziziphus, 

37818 
Shale  barren  rock  cress,  46479 
Southern  sea  otters,  31722,  32322 
Speckled  pocketbook  mussel,  27884 
Spreading  wild-buckwheat,  1929 
Stephen's  kangaroo  rat.  3022,  17964 
Swamp  pink.  3740 
Tooth  cave  pseudoscorpion.  etc.,  12787, 

13379 
Endangered  Species  Convention: 
American  alligators  harvested  in  1988; 

export,  26799 
American  ginseng  harvested  in  1988-1990; 

export,  26802 
Appendixes;  amendments,  33330,  38733 
Bobcat;  export,  33136 
Endangered,  threatened,  and  other  depleted 
marine  mammals;  incidental  takings,  8473, 
17964 
Federal  aid  in  fish  and  wildlife  restoration: 
Interest  earned  from  license  fees,  29300 
Hunting: 
Open  areas  list;  additions,  16296 


Refuge  specific  hunting  regulations,  26461 
Importation,  exportation,  and  transportation  of 
wildlife: 
Humane  and  healthAil  transportationto  U.S. 

of  wild  mammals  and  birds.  30077 
Import/export  license  and  inspectioa  fiees 

collection  and  changes,  34793 
Mitten  craba;  injurious  wildlife,  43784 
Marine  mammals: 
Commercial  fishing  operations,  incidental 
taking;  small  take  exemption.  12043, 
24330 
Northern  sea  otters;  native  exemptions, 
43788 
Migratory  bird  hunting: 
Alaska;  subsistence  harvest  regulations,  6833 
Annual  regulations;  environmental  statement, 

42 
Federal  Indian  reaervatioos  and  ceded  lands, 

1643,  27728 
Hunting  and  conservation  stamp  (Duck 

Stamp)  contest,  6938 
Seasons,  limits,  and  shooting  hours; 

establishment,  etc.,  7702.  20874.  26198. 
30622 
Waterfowl  hunting- 
Lead  shot  zones.  9781.  43296 
Migratory  bird  permits: 
Depredation  control  orders;  modificatioa, 

32634 
Uniform  rules  and  procedures,  4437 
Sport  fishing: 
Open  areas  list;  additions,  162% 
Ref^ige-spedfic  fishing  regulations,  44043 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  183.  761,  11330,  14860, 
16200,  20184.  26684.  39336,  43393.  43990 
Alaska  Land  Bank  agreements.  2296 
Alaska  National  Interest  Lands  Conservation 
Act.  Title  Vm  implementation;  report 
availability.  1686.  20183 
Alaska  nation^  wildlife  refuges;  cabin 

management.  48732 
Comprehensive  conservation  plan/ 

environmental  statements;  availability,  etc.: 
Alaska  Maritime  National  WikUife  Refuge. 

AK.  4224,  11914.  35117,  46947 
Alaska  Peninsula  National  WUdlife  Refuge, 

AK.  761.  26888.  38362,  43601 
Arctic  National  Wildlife  Refuge,  AK,  1834, 

37061,  47270 
Becharof  National  Wildlife  Refuge.  AK. 

23699,  38363.  43601 
Innoko  National  Wildlife  Refuge.  AK,  3464 
Kanuti  National  Wildlife  Refuge,  AK,  937 
Kenai  National  Wildlife  Refuge,  AK,  7983, 

20376,  36128.  43396 
Kodiak  National  Wildlife  Refiige.  AK,  938 
Koyukuk  and  Innoko  National  Wildlife 

Refuges,  AK.  761 
Nowitna  Naticmal  Wildlife  RefUge.  AK.  938 
Sdawik  National  Wildlife  Refuge.  AK.  3464 
Tetlin  National  Wildlife  Refiige.  AK.  937 
Yukon  DelU  National  Wildlife  Refuge.  AK, 

2891,  13467 
Yukon  FlaU  National  Wildlife  Refuge,  AK. 
3463 
Endangered  and  threatened  species: 
African  elephant  ivory,  raw  and  worked; 

importation  moratorium,  32242 
Oiant  pandas  imported  for  temporary 
exhibition- 
Cincinnati  Zoo;  application,  301 16 
Permit  policy  devdopment,  23847 
Endangered  and  threatened  species  permit 
applications,  1072,  1324,  2794,  3946,  3630, 


7403,  7379,  8810,  8984,  10297,  10298, 
11913,  12606,  13432.  13746.  16322.  17118, 
17309.  20183.  20186.  20693.  22033.  22036. 
23389.  26324.  27083.  27768,  28704,  30351, 
30731,  33867.  33117-35119.  37877,  40137. 
41421, 44127.  43396,  48392.  30387 
Endangered  Species  Conventioa;  foreign  law 
notifications: 
Burundi.  13468 
Environmental  statements;  availability,  etc.: 
Alaska  national  wildlife  refuges;  proposed 
acquisition  of  inholdings,  8984,  33330 
Alaska  Peninsula  National  Wildlife  Refuge. 

AK,  10298,  13200 
Andean  condors  in  Ventura  County,  CA; 

experimental  release  and  recapture,  2297 
Bechaiof  National  Wildlife  Refiige,  AK. 

10298.  13200 
Bond  Swamp  National  Wildlife  Refiige.  OA. 

51017 
Florida  panther,  reintroduction  to  historic 

range  (Eastern  TexasX  27768 
Great  Swamp  National  Wildlife  Refiige.  NJ, 

31400 
Kenai  National  Wildlife  Refiige.  AK.  1071 
Laguna  Atascosa  National  Wildlife  Refiige, 

TX,  40969 
Lake  Ophelia  National  Wildlife  Refiige.  LA 

51017 
Migratory  birds;  sport  hunting,  22582 
National  Wildlife  Refiiges.  AK.  50588 
National  wildlife  refiiges  management.  49931 
Nisqually  Indian  Reservation;  salmon 

hatchery  construction,  WA.  13468 
Reelfoot  Lake.  KY  and  TN.  47873 
Roanoke  River  National  Wildlife  Refiige, 

NC4077 
Sea  lamprey  control  in  Lake  Champlain; 

lampricides,  temporary  use,  11713 
Tijuana  Estuary,  CA.  47768 
Upper  Mississippi  River  National  Wildlife 
and  Fish  Refiige,  38791 
Fire  Management  Policy  Review  Team; 

recommendations,  51196 
Marine  m^inm«l  permit  applications,  6204, 
8810,  13452,  17253,  18337,  20186,  20693, 
27769,  29786,  30116,  40137,  43396 
Marine  mammals: 

Annual  report;  availability,  9152 
Meetings: 
Endangered  Species  of  Wild  Fauna  and 
Flora  International  Trade  Convention 
Conference,  49611 
Klamath  Fishery  Management  Council,  4470, 

16200,  37877 
Klamath  River  Basin  Fisheries  Task  Force. 

4470,  16200 
Migratory  Bird  Regulations  Committee, 

21924,  28072 
Waterfowl  status,  28072 
Migratory  birds: 
Migratory  nongame  bird  strategies;  draft 
availability,  16913 
National  recreational  fisheries  policy;  fust 

public  review  draft  notice,  574 
Protection  Island  National  Wildlife  Refuge, 
WA;  establishment,  29385 

Food  and  Drag  AdministratioB 


RULES 

Administrative  practice  and  procedure: 
Advisory  committees — 
Establishment  and  termination,  S0949 
Uniformed  services  members,  appointment, 
50948 
Advisory  committees,  list  of  standing: 
Biological  Response  Modifiers  Advisory 

Committee,  49530 
Animal  drugs,  feeds,  and  related  products: 
1,3-Butylene  glycol,  40060 
Amoxicillin  trihydrate  and  clavulanate 

potassium  tablets,  234 
Apramycin  sulfate  soluble  powder,  37752 
Bacitracin  methylene  disalicylate,  4009 
Carfentanil  citrate  injection,  40056,  49823 
Cefadroxil  powder,  27344 
Ceftiofur  sodium  sterile  powder,  5369 
Chlortetracycline,  31316 
Chlortetracycline-sulfamethazine  tablets,  235 
Decoquinate,  22298 

Dichlorophene  and  toluene  capsules,  21993 
Diethylcarbamazine/oxibendazole  chewable 

tablets,  45759,  53120 
Esmopal;  injection,  15812 
Febantel-praziquantel  paste,  48332 
Fenbendazole.  14788,  18022,  25152,  48533 
Fenbendazole  suspension,  40058 
Halofuginone  and  bacitracin  methylene 

disalicyUte,  11065,  14888 
Halofuginone  hydrobromide,  bacitracin 

methylene  disalicylate,  and  roxarsone, 

1017 
Hyaluronate  sodium  injection,  19773.  22297, 

26559 
Ivermectin  drench,  27957 
Ivermectin  injection,  11064,  27005 
Ivermectin  paste  and  liquid,  51273 
Kanamycin  sulfate,  calicum  amphomycin, 

and  hydrocortisone  acetate,  12512 
Lasalocid  and  oxytetracycline,  11251,  38708 
Levamisole,  7304,  13217 
Levamisole  resinate  and  famphur  paste, 

23756 
Melengestrol  acetate  with  lasalocid,  27958 
Miconazole  nitrate  cream,  lotion,  and  spray, 

26242 
Monensin,  27345,  40059,  50400 
Monensin  and  tylosin,  236 
Mono-alkyI  (C8-C18)  trimethyl  ammonium 

oxytetracycline,  27006 
Mupirocin  ointment,  39084 
Narasin  and  roxarsone,  24260 
Neomycin  sulfate-sulfacetamide  sodium 

ophthalmic  ointment,  1 1064 
Neomycin  sulfate-sulfacetamide  sodium- 

hydrocortisone  acetate  ophthalmic 

ointment,  4615 
Nystatin,  neomycin,  thiostrepton, 

triamcinolone  acetonide  ointment,  39256 
Oxytetracycline  hydrochloride  injection, 

11493 
Piperazine  adipate  capsules,  48634 
Pyrantel  tartrate,  235 
Repository  corticotropin  injection,  45759 
Salinomycin  and  virginiamycin,  35312 
Salinomycin,  virginiamycin,  and  roxarsone, 

44009 
Sponsor  name  and  address  changes — 


Cbemdex,  Inc.,  40728 

FermenU  Animal  Health  Co.,  40726, 

49823 
Fort  Dodge  Laboratories,  23389,  27850 
Norbrook  Laboratories,  Ltd.,  1 1492 
Pitman-Moore,  Inc.,  20842,  23340,  50514 
Purina  MUls,  Inc.,  25151 
Salsbiiry  Laboratories,  Inc.,  40729 
Syntex  Animal  Health,  Inc.,  39256 
Vetem,  S.p.A.,  40057 
Veterinary  Laboratories,  Inc.,  32610, 

39839 
Veterinary  Service,  Inc.,  52682 
Wendt  Laboratories,  Inc.,  40055 
Sterile  amoxicillin  trihydrate  for  suqiensioa, 

40058 
Tiamulin,  39257 
Trimethoprim  and  sulfadiazine  oral  paste, 

11063 
Virginiamycin,  27852 
Xylazine  hydrochloride  injection,  4848, 
23607 
Biological  products: 
Blood  and  blood  products;  test  for  antibody 
to  human  immunodeficiency  virus 
(HTV),  111 
Blood  grouping  reagent;  additional  standards 
for  diagnostic  substances  for  laboratory 
tests,  12760 
Patients  with  life-threatening  and  severely- 
debilitating  illnesses;  new  therapies 
availability  procedures,  41516,  44144 
Code  of  Federal  Regulations;  authority 

citations,  2827 
Color  additives: 
CariMzole  violet;  contact  lenses  coloring, 

41322 
Chromium-cobalt-aluminum  oxide;  contact 

lenses  coloring,  41324,  49823 
D&C  Orange  No.  17  and  D&C  Red  Nos.  8, 
9,  and  19 
Correction,  29635 
DftC  Red  No.  36,  43682,  52129,  52130 
DftC  Red  No.  19  and  DftC  Orange  No.  17, 

26768 
D&C  Red  Nos.  33  and  36,  19,  6983,  15551, 
25127,  29024,  33110,  33122.  35255, 
41649,  43681 
DftC  Red  Nos.  8  and  9,  26766 
FDftC  Red  No.  3,  15551,  25127,  33122, 

43683 
FD&C  Yellow  No.  6,  49138 
Drug  labeling: 
Aspartame  as  inactive  ingredient,  4135 
Oral  and  rectal  aspirin  and  aspirin-containing 
drug  products  (OTC);  Reye  syndrome 
warning  labeling,  21633 
Correction,  24830 
Food  additives: 
Acesulfame  potassium,  28379 
Adhesive  coatings  and  components — 
Bi8(benzoate-0X2-propanolato)aluininuin. 

29453 
Castor  oil,  sulfated,  sodium  salt,  34278 
Ethylene-octene-1,  52131 
Pentasodium 

diethylenetriaminepentaacetate  and 
trisodium  N- 
hydroxyethylethylenediaminetriac- 


Food 

etate,  32605 
Adjuvants,  production  aids,  and  sanitizers — 
1 ,3,5-tris(3,5-di-tert-butyl-4- 
hydroxybenzyl)-s-triazine- 
2,4,6(lH,3H,SH)trione,  49550 
2.2*-(2,5-ThiophencdiyI)-bis(5-tert- 

butylbenzoxazole),  52132 
Bis(p-ethylbenzylidene)  sorbitol,  30048 
Deouioic,  octanoic,  lactic,  phosphoric, 

naphthalenesulfooic  acids,  etc.,  31833 
N,N'-l,3-propanediylbis(3,S-di-tert-butyl-4- 
hydroxyhydrocinnamamide),  15199, 
18194 
N-phenylbenzenamine  with  2,4,4- 

trimethylpentene  as  antioxidants  in 
lubricants  with  incidental  food 
contact,  8440 
Octadecyl  3,5-di-tert-botyl-4- 

hydroxyhydrodnnamate,  29656 
Phosphoric  acid  triesters  with  triethylene 

glycol,  47525 
Poly(I6-[(l,l,3,3-tetramethylbutyl)amino]-«- 
triazine-2,4Kliyl][(2.2,6,6-tetramethyl- 
4- 

piperidyl)imiiio]hexamethylene[(24.6,6 
-tetramethyl-4-piperidyl)imino]],  18086 
Tetrakis  (methylene(3,5-di-tert-butyl-4- 
hydroxyhydrocinnamate)methaiie, 
32374 
Tria(2,4-di-tert-butylphenyl)phocphite, 

44397,  52132 
Vinylidefie  chloride/methyl  acrylate 
copolymers,  47185 
Aspartame,  6595,  20837-20842,  23340,  40878 
Dimethyl  dicaibonate,  41325,  4%38 
Generally  recognized  as  safe  (GRAS) 

classification  eligibility,  16544 
Glyceryl  tristearate,  21631 
Irradiated  foods;  production,  processing,  and 
handling,  12756 
Correction,  16615 

Gamma  radiation  for  pork  treatment, 
53176 
Paper  and  paperboard  components — 
2-propenic  add,  etc.,  50210 
Acrylic  acid  and  2-acryhuiiido-2- 
methylpropanesulfonic  acid 
copolymer,  50930 
Maleic  anhydride,  etc.,  34043 
Polyamine-epichlorohydrin,  97,  8618 
Zeolite  Na-A,  28635 
Polymers — 
2,4-Diainiiiobenzenesylfonic  acid,  etc., 

32215 
Copolymer  of  epichlorohydrin.  1.2- 
ethanediamine,  and  1,2- 
dichlofoethane,  31832,  36391 
Ethylene-acrylic  acid  copolymers,  etc., 

44009 
Nylon  6/69  polymer,  19772 
Pentaerythritol  tetrastearate,  2%55 
Polyurethane-polyester  resin-epoxy 

adhesive,  39083 
Ultrafiltration  membrane,  17925 
Vinylidene  chloride/methyl  acrylate 
copolymers,  47184 
Secondary  direct  additives;  poly(acrytic 
acid-co-hypo|diosphite),  sodium  salt  (4:1 
to  16:1  monomer  ratio  by  weight), 
15199,  18194 
Sodium  polyacrylate,  39455,  43319,  49823 
Sucrose  fatty  acid  esters,  22293,  22294, 
26559,  36785 
Food  for  human  consumption: 
Aspartame;  food  chemical  codex,  51272 
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ChecMs,  mozzarelU;  identity  itendardt,  3742, 
37752 
Food  labeling: 
Dairy  products  and  frozen  confections; 
required  label  statements  on  food 
containers  with  separate  lids;  exemption, 
16067 
Uniform  compliance  date.  44861 
Formal  evidentiary  public  hearings,  294S3 

Correction,  34871 
ORAS  or  prior-sanctioned  ingredients: 
Acacia  (gum  arabic),  S765 
Cocoa  butter  substitute  primarily  from  palm 

oil;  correction,  4384 
Com  sugar,  com  syrup,  invert  sugar,  and 

sucrose,  44862 
Iron  and  iron  salts,  16862,  20939 
Low  enicic  acid  rapeaeed  oil,  32681 
Nisin  preparation,  11247,  16837 
Human  drags: 
Antibiotic  drags — 
Cefixime  trihydrate  tablets  and  powder  for 

oral  suspension,  242S6,  26712 
Cefinenoxime  hydrochloride  for  injection, 

13400,  19368 
Doxorabican  hydrochloride  injection, 

37291 
Erythromycin  estolate  bulk,  1918 
Erythromycin  topical  gel,  12414,  16837 
Oentamicin  sulfate-prednisolone  acetate 

ophthalmic  suspension,  40723 
Minocycline  hydrochloride,  32606,  39839 
Neomycin  sulfote  for  compounding  oral 
products,  12644,  16613,  31837,  36391 
Neomycin  sulfate  in  sterile  vials,  126S8 
Patients  with  life-threatening  and  severely- 
debilitating  illnesses;  new  therapies 
availability  procedures,  41316,  44144 
Updating  and  technical  changes,  18837 
Antiemetic,  antitussive,  bronchodilator,  and 
anthelmintic  products  (OTC);  final 
monographs;  updating  and  technical 
changes,  33808 
Drug  master  file  submissions,  33121 
Investigational  new  drag  applications — 
Amendments,  serial  numbering 

requirements,  1917 
Patients  with  life-threatening  and  severely- 
debiUtating  illnesses;  new  therapies 
availability  procedures,  41316,  44144 
Official  names  list;  clarification,  3368 
Ophthalmic  producu  (OTC);  final 
monograph,  7076 
Correction.  13217 
Stimulant  products  (OTQ;  final  monograph, 
6100 
Correction,  11731 
Stomach  acidifier  products  (OTQ.  31270 
Medical  devices: 
Clinical  chemistry  and  toxicology  devices — 
General  provisions  and  classifications; 

correction.  11643 
Premarket  notification  exemptions.  21447, 
23030 
Ear,  noae,  and  throat  devices — 

Premarket  notification  exemptions,  33313 
General  and  plastic  surgery  devices — 
General  proviaiou  and  classifications, 
23836 


Neurological  devices — 
Implanted  intracerebral/subcortical 
stimulator  for  pain  relief;  premarket 
approval,  48618 
Ophthalmic  devices — 
Nd:YAG  laser  for  posterior  capsulotomy, 

38946 
Premarket  notification  exemptions,  33602, 
40823 
Orthopedic  devices — 

Premarket  notification  exemptions,  32932 
Radiology  devices — 
General  provisions  and  classifications, 
1554,  5080 
Medical  devices  and  radiological  health 
regulations;  editorial  amendments,  11231 
Correction,  16837 
Organization,  functions,  and  authority 
delegations: 
Animal  Feeds  Division,  Director,  et  al.; 

medicated  feeds,  17183 
Center  for  Veterinary  Medicine,  division 

directors,  2225,  40033 
Commissioner  of  Food  and  Drags  et  al., 

26048 
Counterfeit  drugs;  enforcement  activities, 

22292 
Drug  Evaluation  and  Research  Center, 

Director  and  Deputy  Director,  18274 
Organizational  structure  revision  and 
regional  offices  address  updates,  8617 
Patent  term  restoration,  7298 
Radiological  health: 
Electronic  products  performance  standards; 
variances.  32683 
Regulatory  hearings  before  FDA;  denial,  etc., 
4613 

PROPOSED  RULES 

Animal  drags,  feeds,  and  related  products: 
Sttlfonamide-containing  drags  for  use  in 
food-producing  animals,  35833 
Correction,  46976 
Biological  products: 
Blood  and  blood  components;  current  good 
manufacturing  practices,  23414 
Correction,  27263 
Color  additives: 

FDftC  Red  No.  3,  33147 
Drug  labeling: 
Oral  and  rectal  aspirin  and  aspirin-containing 
products  (OTC);  Reye  syndrome 
warning,  1796 
Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Tris(triethylene  glycol)phosphate  as 
stabilizer,  16358 
Irradiated  foods;  production  processing  and 

handling,  4856 
Polymers- 
Colorants.  11402,  16837,  20333 
Food  for  human  consumption: 
Aspartame;  food  chemical  codex,  13134 
Bottled  water,  36063 
Correction,  45834 
Fruit  or  vegetable  juice  beverages  other  than 
orange  juice,  diluted;  revocation  of 
common  or  usual  names  for 
nonstandardized  food,  1795 
Pasteurized  process  cheese  spread;  identity 

standards,  11312 
Sulfiting  agents  in  standardiTed  foods; 
labeling  requirements,  51062 
Formal  evidentiary  public  bearing;  exceptions 
and  replies  to  exemptions,  filing  time 
periods,  2767 
GRAS  or  prior-sanctioned  ingredients: 
High  fructose  com  syrup,  44904 


I      Low  eracic  acid  rapeaeed  oil,  36067 
Sulfiting  agents,  51065 
Sulfiting  agenu  used  on  "fresh"  potatoes, 
4184 
Correctioii,  8301 
Human  drags: 
Anorectal  producU  (OTC);  tenUtive  final 

monograph,  30756 
Antmai  productt  (OTC);  final  monograph, 

46190 
Anticaries  (OTC);  tenUtive  final  monograph, 
22430 
Correctioa,  26339 
Antiflatulent  productt  (OTC>,  tenUtive  final 
monograph,  2716,  12778 
Correction,  6916 
Boil  treatment  (OTQ;  tenUtive  final 

monograph,  2198 
Cholecystokinetic  productt  (OTC);  final 

monograph,  30786 
Odd,  cough,  allergy,  bronchodilator,  and 
antiasthmatic  productt  (OTQ — 
Combination  drag  products;  tenUtive  final 
monograph,  30522,  45774 
Digestive  aid  productt  (OTQ:  tenUtive  final 
monograph,  2706,  12779 
Correction,  7073 
Hydrocortisone-containing  external  analgesic 
drug  productt  (OTQ,  tenUtive  fmal 
monograph,  32592 
Internal  analgesic,  antipyretic,  and 

antirheumatic  productt  (OTQ;  tenUtive 
fmal  monograph,  46204 
Ophthahnic  productt  (OTQ,  tenUtive  final 

monograph,  6997 
Oral  health  care  productt  (OTQ;  tenUtive 
final  monograph,  2436 
Correction,  8843 
Orally  administered  menstrual  productt 

(OTQ,  tenUtive  final  monograph,  46194 
Over-the-counter  drag  products;  tamper- 
resistant  packaging  requirements,  16130 
Pediatric  dosing  information  for  over-the- 
counter  drugs,  23180 
Prescription  drags;  guidelines  for  Sute 

licensing  of  wholesale  drag  distributors, 
33325 
Sunscreen  productt  (OTQ,  administrative 
record  reopened,  15853 
Human  subjects;  protection;  informed  consent, 
etc.,  45678 
Correction,  46746 
Medical  devices: 
Breathing  frequency  monitor  (neonatal  apnea 
monitor);  performance  standard 
development,  13296 
Correction,  17534 
Cutaneous  carbon  dioxide  (PcC02)  monitor, 

reclassification,  27878 
Electromedical  devices;  clsasification,  46040 
General  and  plastic  surgery  devices— 

Premarket  notification  exemptions,  23880 
Hematology  and  pathology  devices — 
Automated  blood  cell  separator  intended 
for  routine  collection  of  blood  and 
blood  components;  premarket 
approval,  5108,  17227 
Hematology  and  pathology  devices,  etc.— 
Premarket  notification  exemptions,  1374, 
5080 
Menstrual  tampons;  proposed  abaorbency 
ranges;  user  labeling.  37230 
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Correction,  44351 
Radiology  devices — 
Premarket  notification  exemptions,  1588 
Radiological  health: 
Electronic  productt  performance  standards; 
variances,  20137 
Correction,  23167 

NOTICES 

Advisory  committees;  annual  reportt; 

availability,  2093 
Animal  drags,  feeds,  and  related  productt: 
Altana,  Inc. — 
Neomycin  sulfacetamide  with 

hydrocortisone  veterinary  ophthalmic 
ointment;  approval  withdrawn,  4722 
Neomycin  sulfate-sulfacetamide  sodium 
ophthalmic  ointment;  approval 
withdrawn,  11133 
American  Cyanamid  Co.;  approval 

withdrawn,  287 
Animal  drugs  that  may  be  human 
carcinogens;  kbeling,  33362 
Bacitracin  inethylene  disalicylate  for  use  in 

quail;  dau  availability,  3217 
Carson  Chemicals,  Inc.;  piperazine  adipate 
capsules;  approval  withdrawn,  48726 
Central  Soya  Co.,  Inc.;  monensin;  approval 

withdrawn,  27399 
Chloramphenicol  as  unapproved  new  animal 
drag,  direct  reference  seizure; 
compliance  policy  guide  availability, 
14836 
Clinical  investigations  monitoring;  guideline 

availability,  4723 
Drag  subility  guideline — December  1,  1987; 

availability,  48980 
Export  applications — 
Baytril  (enrofloxacin)  tablets,  9812 
Erythromycin  thiocyanate  bulk,  26314 
Generic  Animal  Drug  and  Patent  Term 
Restoration  Act;  agency  policy  letter 
availability,  50460 
JAR  "Specialty  Supply  Co.;  approval 

withdrawn,  288 
Limulus  amebocyte  lysate  test  guideline; 

availability,  5044 
Mattox  &  Moore,  Inc.;  Esmopal;  ai^roval 

withdrawn,  4214,  8301,  15883 
Melatonin  implantt  for  mink,  51321 
Microbial  productt  fed  directly  to  animals; 
compliance  policy  guide  availability, 
20175 
Pierrel  America,  Inc.;  chlortetracycline 
hydrochloride  powder,  approval 
withdrawn,  47768 
Poisonous  or  deleterious  substances;  action 

levels,  5043 
Ray  Batchelor  Livestock;  approval 

withdrawn,  38074 
Reid-Powell,  Inc.;  dichlorophene/toluene     (' 

capsules;  approval  withdrawn,  22051 
Sulfamethazine,  etc.,  for  use  in  food- 
producing  animals,  46050,  49968 
Sulfamethazine  in  food-producing  animals, 

15886,  17852,  19369 
Sulfamethazine;  technical  repori  availability, 
9492 
Animals  drags,  feeds,  and  related  productt: 
Sulfamethazine,  etc.,  in  food-producing 
animals,  31950 
Animals,  safety  testing;  LD50  test  policy, 

39650 
Biological  product  licenses: 
Amarillo  Blood  Plasma,  Inc.,  29279 
Biological  Resources,  Inc.,  23453,  27265 
El  Paseo  Plasma,  Inc.,  29280 


Plasma,  Inc.,  4722 
Biological  productt: 
Cell  lines  used  to  produce  biologicals;  pcnntt 

to  consider  for  new  technologies; 

avaiUbility,  10948 
Clinical  investigations  monitoring;  guideline 

avaibbility,  4723 
Export  applications — 

Haemophilus  b  Conjugate  Vaccine,  51005 
Export  applications.  See  entries  under 

Human  drags. 
Limulus  amebocyte  lysate  test  guideline; 

availability,  5044 
Monoclonal  antibody  productt  for  human 

use;  new  technologies;  draft  criteria 

availability,  5468 
Color  additive  petitions: 
CIBA  Vision  Corp.,  43042 
Cosmetic,  Toiletry  ft  Fragrance  Association, 

Inc.,  26881,  26884,  26886,  32322 
Wesley-Jessen.  2093 
Color  additives: 
Clinical  investigations  monitoring;  guideline 

availability,  4723 
FDftC  Red  No.  3;  daU  request  for  specific 

uses,  467 
Committees;  establishment,  renewal, 
termination,  etc.: 
Allergenic  Productt  Advisory  Committee, 

29280 
Anesthetic  and  Life  Support  Drags 

Advisory  Committee,  20021 
Anti-Infective  Drags  Advisory  Committee, 

46503 
Arthritis  Advisory  Committee,  13163 
Biological  Response  Modifiers  Advisory 

Committee;  membership,  49607 
Blood  Productt  Advisory  Committee,  20687, 

24351 
Board  of  Tea  Experts,  46505 
Cardiovascular  and  Renal  Drags  Advisory 

Committee,  37646 
Center  for  Biologies  Evaluation  and 

Research  public  advisory  committees, 

1411 
Center  for  Devices  and  Radiological  Health 

advisory  panels  and  committees,  446, 

447,  1890 
Center  for  Drug  Evaluation  and  Research 

public  advisory  committees,  1412 
Dermatologic  Drags  Advisory  Committee, 

46305 
Drag  Abuse  Advisory  Committee,  23797 
Endocrinologic  and  Metabolic  Drags 

Advisory  Committee,  37646 
Fertility  and  Maternal  Health  Drags 

Advisory  Committee,  12599 
Gastrointestinal  Drags  Advisory  Committee, 

10431 
Oncologic  Drags  Advisory  Committee, 

37646 
Ophthalmic  Devices  Panel,  38348 
Peripheral  and  Central  Nervous  System 

Drags  Advisory  Committee,  24365 
Psychophannacologic  Drugs  Advisory 

Committee,  23797 
Pulmonary-Allergy  Drags  Advisory 

Committee,  23797 
Radiopharmaceutical  Drags  Advisory 

Committee,  10431 
Science  Advisory  Board,  24365 
Technical  Electronic  Product  Radiation 

Safety  Standards  Committee,  50461 
Therapeutic  Inequivalence  Action 

Coordinating  Committee,  35562 
Vaccines  and  Related  Biological  Productt 

Advisory  Committee,  2289 


Veterinary  Medicine  Advisory  Committee, 

17250 
Compliance  policy  guides  manual;  index 

availability,  13165 
Computer  productt  regulatioa;  draft  policy 

guidance  availability,  289 
Condoms;  defects,  criteria  for  direct  refieience 
seizure;  compliance  poUcy  guide 
availability,  1890 
Environmental  statementt;  availability,  etc.: 
Vinyl  chloride  and  other  chlorinated 

polymers,  47264 
Food  additive  petitions: 
Akzo  Chemicals,  Inc.,  4S821 
AKZO  Chemie  America,  21728 
American  Cyanamid  Co.,  20688 
Arakawa  Chemical  Industiies,  Ltd.,  43042 
Bercen,  Inc.,  23454 
Betz  Laboratories,  Inc.,  23454 
Bionox  Corp.,  28699,  34634 
Bioaearch  Medical  Products,  Inc.,  8313 
BYK  Chemie  GmbH,  41241 
CdF  Chimie  SA.,  288 
aba-Geigy  Corp.,  289,  643,  19045,  21728, 

27399,  27368,  43272,  47379,  51626 
ConcentradoB  Marinos,  S.A.,  8312 
Disogrin  Industries,  Inc.,  23797.  33377 
Diversey  Wyandotte  Corp..  19045 
Dow  Chemical  Co.,  8805,  23433,  23798 
DuPont  Canada,  Inc.,  43043 
Eastanan  Kodak  Co.,  43272 
E.I.  du  Pont  de  Nemours  ft  Co.,  18610, 

23455 
Hoechst-Celanese,  Inc.,  32698,  37646,  49638 
ICI  Americas,  Inc.,  43043 
Insu  Cool  Inc.  of  North  America.  3942 
J.M.  Huber  Corp.,  8312 
Kuraray  Co.,  Ltd.,  643 
MAT  Chemicals,  Inc.,  49359 
Mitsui  Petrochemical  Industries,  Ltd.,  21728 
MobU  Chemical  Co.,  3791 
Monsanto  Chemical  Co.,  6203,  12822 
Nippon  Gohsei  (U.S.A.)  Co.,  Ltd.,  44670, 

31930 
N.L.  Industries,  Inc.,  28069 
NutraSweet  Co.,  4075 
Pfizer,  Inc.,  2093,  3792,  19046,  21729 
Riken  Vitamin  Co.,  Ltd.,  186ia  22426 
Sandoz  AG,  43043,  49824 
Schering  Animal  Health,  289 
SheU  OU  Co.,  6203,  9145,  43272,  51950 
Sigma  Coatings,  46505 
Troy  Chemical  Corp.,  43043 
Union  Camp  Corp.,  19046 
Velsicol  Chemical  Corp.,  18610,  23435 
Waitaki  International  Marketing.  Ltd.,  6203 
West  Agro.  Inc.,  19046 
Food  additives: 
Chemistry  daU  for  indirect  food  additive 

petitions;  recommendations  availability, 

49927 
Oinical  investigations  monitoring;  guideline 

availability,  4723 
Food  for  human  consumption: 
Foods  and  food  ingredientt  produced  by 

new  technologies;  study  announcement, 

33182 
Identity  standard  deviation;  market  testing 

permits — 
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Green  beans,  canned,  30716,  34871 
Pacific  salmon,  canned,  11710,  30716, 

34354.  34871 
Pineapple,  canned,  16471,  23692,  39808 
Listeria  monocytogenes;  revised 
methodology  for  detecting  and 
confirming  presence  in  foods,  44148 
Mousse  dessert;  identity  standards,  85 12 
Perishable  foods,  including  fresh  fish  and 
seafood  and  fresh  produce;  Regulatory 
Procedures  Manual  chapter;  availability, 
28699,  44671 
Perishable  foods,  including  fresh  fish  and 

seafood  and  fresh  produce; 
Poisonous  or  deleterious  substances;  action 

levels,  5043 
Ready-to-eat,  salt-cured,  air-dried, 
uneviscerated  fish  (kapchunka); 
compliance  policy  guide  availability, 
44949 
Wheat  flour  and  macaroni  products 
adulteration;  defect  action  levels; 
compliance  policy  guide  availability, 
1520,  5080 
Food  protection  Unicode;  model  development, 

16472,  29953 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Bound  drug  residues;  safety  evaluation 

procedures  development  studies,  7803 
National  center  for  food  safety,  15736 
Orphan  drug  products;  safety  and 

effectiveness,  clinical  studies,  44951 
GRAS  or  prior-sanctioned  ingredients: 
E.I.  du  Pont  de  Nemours  A  Co.,  19822 
Enzyme  Bio-Systems  Ltd.,  16191 
Fuji  Oil  Co.,  Ltd.,  38347 
Gattefosse,  S.A.,  41241,  51029 
General  Bioscience,  Inc.,  20371 
Grindsted  Products,  inc.,  49608 
Imperial  Biotechnology,  Ltd.,  5319 
NutraSweet  Co.,  47580 
Pfizer,  Inc.,  3792 
Human  drugs: 
Allergenic  products  for  therapeutic  uses; 
clinical  trials  for  evaluation  of  safety 
and  efficacy;  draft  guideline,  48727 
Antibiotic  drugs — 

Neomycin  sulfate  for  compounding  oral 

products,  etc.,  12662 
Neomycin  sulfate  in  sterile  vials,  12664 
Oligosaccharide;  neomycin  sulfate  for 
prescription  compounding;  approval 
withdrawn.  49231,  51950 
Oligosaccharide;  neomycin  sulfate  in 
sterile  vials  for  injection;  approval 
withdrawn,  49232 
Antibiotic/antifungal  products;  approval 

withdrawn,  5044,  1 1002 
Bioequivalence  of  solid  oral  dosage  forms; 

task  force  report  availability,  6036 
Clinical  investigations  monitoring;  guideline 

availability,  4723 
Current  good  manufacturing  practices — 
Investigational  new  drug  products 
preparation;  draft  guideline 
availability,  S83S 
Drug  application  review  process;  computer 

technology  use,  35912 
Drug  investigations  in  humans;  anti- 
inflammatory and  antirheumatic  drugs; 
revised  clinical  guidelines  availability, 
23456,  27265 


6S 


Export  applications — 
Abbott  Test  Pack  HIV-l/mV-2.  48981 
Adalat  PA-20  (nifedipine)  20  mg  ubiets. 

40771 
Antihemophilic  factor  (human), 

lyophitized  powder,  22051 
Cytovene  (ganciclovir),  1941 
Dilaudid  tablete  and  oral  solution,  22052 
ENLON  (edrophonium  chloride  injection, 

USP),  13323,  49928 
Enoximone  for  intraveneous  injection, 

7237 
Genetic  systems  HIV  antigen  EIA  and 

genetic  systems  HIV  antigen 

neutralization  test  kits,  15599 
Hepatitis  B  vaccine  (recombinant,  yeast), 

10155 
Ifex  (ifosfamide)  for  injection.  501 10 
Intal  nebulizer  solution  (cromolyn  sodium 

inhalation,  USP),  8513.  12640 
Isoprenaline  (isoproterenol)  hydrochloride 

injection,  181 
Lymph-Scan  (kit  for  preparation  of 

Technetium  TC-99m,  Antimony 

Trisulfide  Colloid),  40960 
Minipress  XL  Tablets  (prazosin 

hydrochloride),  35563 
M.V.C.  9-t-3  Multivitamin  Concentrate, 

37647 
NIMOTOP  (nimodipine)  capsules,  7052 
Nitropflaster  Ratiopharm-5  and,  0,  20021, 

0.  28938.  22426 
Omnipaque  (iohexol)  injection,  28440 
Omade  Spansule,  40131 
Omade-A.F.  Spansule  Capsules,  25691, 

27595 
Platinol  AQ  injection  I  mg/lmL 

(CispUtin),  25212,  26560 
Pneumopent  (Pentamidine  isethionate  for 

inhalation),  23456 
POLYTRIM  brand  trimethoprim  sulfate 

and  polymyxin  B  sulfate  ophthalmic 
'  solution,  8805 
PTS  Cough  Syrup,  33861,  38411 
Recombigen  HIV  EIA  test  kits,  32106 
Recombigen  HIV  latex  agglutination  test 

kits,  10948 
Simvastatin  bulk,  7052 
Sodium  aminosalicylate  (4-ASA)  bulk, 

7053 
Symcor  (tiamenidine  HCL)  bulk  new  drug 

substances,  46941 
Transderm  Scop,  30872 
VSlOl  kit  (for  loading  with  indium  IN-111 

for  diagnostic  use),  28439 

'OONTAC  C  Sustained  Release  Capsules, 

3266 
UBI-Olympus  HIV-EIA,  17506 
Homeopathic  drugs  marketing  conditions; 
compliance  policy  guide  availability, 
21728,  33183 
Hydrocortisone  acetate  and  pramoxine 
hydrochloride;  proposed  approval 
withdrawn,  25013,  27450,  33897 
International  drug  scheduling — 
Benzodiazepine  and  controlled  substances 

analog  drugs,  31101,  34634 
Psychotropic  substances;  stimulant 

substances,  nonbarbilurate  sedatives. 


and  agonist/antagonist  substances, 
48367 
Orphan  drug  products — 
Designations;  cumulative  listing,  2680, 

7073 
Designations;  eligibility  policy,  47577 
Psychotropic  substances — 
DelU-9-tetrahydrocannabinol,  10155 
Narcotic  drugs,  etc.,  22386 
Stimulant  substances,  nonbarbiturate 
sedatives,  and  agonist/antagonist 
substances,  36886 
Limulus  amebocyte  lysate  test  guideline; 

availability.  5044 
New  drug  applications — 
AVC  Cream  (sulfanilamide-aminacrine- 

allantoins),  33546 
International  Medication  Systems  Ltd.. 

18905 
McNeil  Pharmaceutical,  34167 
Tussionex  tablets  and  stispension.  9492 
U.S.  Products,  Inc.,  et  al.,  1942 
Patent  extension;  regulatory  review  period 
determinations — 
Acesulfame  potassium.  48727 
Axid.  26669 
Bactroban.  12462 
Cefmax.  12823,  16931 
Corotrope,  12600 
Deursil,  12463,  16837 
Hytrin,  572,  1890 
Naftin,  23798 
Novantrone.  10291,  13324 
Prinivil,  12600 
Prozac,  12601,  16615 
Rimadyl,  16191 

Spectamine,  12464,  16837,  18907 
SynchroMed  Infiision  Pump,  30472 
Terazol,  10293 
Ucephan.  16786,  20718 
Prescription  drugs  marketing;  agency 

policies  letter  availability,  29776,  44954 
Prescription  drugs;  reimportation  aleri 

availability,  28069 
Tamper-resistant  packaging  for  over-the- 
counter  drugs;  compliance  policy  guides 
availability,  16192 
Imported  merchandise  returned  to  customs 
custody;  compliance  policy  guide  revoked, 
52238 
Imported  products,  automatic  detentions; 
Regulatory  Procedures  Manual  chapter; 
availability,  14856 
Laser  variance  approvals,  etc.: 
Beyond  Belief  et  al.,  9983 
Image  Engineering  Corp.  et  al.,  25547,  27595 
Laser  Fantasy  Productions,  Inc.,  et  al.,  448 
Laser  Images,  Inc..  et  al.,  48728 
Laser  Media.  Inc.,  et  al.,  29281 
Laser  Productions  et  al.,  35233,  39839,  45584 
STC  Defense  Systems,  27237 
Varian,  41627 
Medical  devices: 
Blood  pressure  measurement  device 

(sphygmomanometer)  accuracy;  revised 
compliance  policy  guide;  availability, 
37876 
Clinical  investigations  monitoring;  guideline 

availability,  4723 
Computer  products  regulation;  draft  policy 

guidance  availability,  289 
Condoms;  defects,  criteria  for  direct 
reference  seizure;  compliance  policy 
guide  availability,  573,  1890 


Critical  devices  advisory  list;  availability, 

8854,  14888 
Denture  cleaners,  adhesive*,  cushions,  and 
repair  materials;  compliance  policy 
gi^  availability,  30872 
Dia^octic  ultrasound  guidance  update; 

availability,  289 
Hearing  aid  devices;  Connecticut.  Vermont, 
and  Missouri  statutes;  Federal 
preemption  of  State  and  local 
requirements,  exemption  request; 
advisory  opinions  availability,  52789 
Hip  joint  metal/ceramic/polymer  semi- 
constrained cemented  or  imcemented 
prosthesis;  reclassification  petition, 
19340 
In  vitro  diagnostic  devices;  labeling  and 
premarket  submissions  draft  points  . 
availability,  46118 
In  vitro  diagnoatic  products;  GMP  guidelines 
for  manufacture  availability,  11561, 
23800 
Limulus  amebocyte  lysate  test  guideline; 

availability,  5044 
Ophthalmic  devices — 
Class  III  daily  wear  contact  lenses, 
alternate  design  configurations; 
premarket  approval  policy  statement, 
12077 
Contact  lenses.  Class  III;  draft  guidance 
document  availability.  33183 
Patent  extension;  regulatory  review  period 
determinations — 
Fibrel,  23457 

Sensor  Model  Kelvin  500  unipolar  pulse 
generator,  etc.,  32700,  39839 
Radiologic  devices — 
Magnetic  resonance  diagnostic  device; 
premarket  notification  submissions, 
48981 
Magnetic  resonance  diagnostic  device; 
reclassification  petitions; 
recommendation  and  report,  7575, 
13218 
Reconditioners/rebuilders;  compliance  poUcy 

guide  availability,  573 
Surgical  Simplex  P  Antibiotic  Bone  Cement; 

availability  of  order,  11711 
Tripartite  biocompatibility  (toxicity  testing) 
guidance;  availability,  5469 
Medical  devices;  premarket  approval: 
Abbott  ER-EIA  Monoclonal.  SIOOS 
Abbott  ERICA  Monoclonal,  48730 
ADYPI  (Etafilcon  A)  Contact  Lens,  29380 
AIRLens  (Arfocon  A)  Rigid  Gas  Permeable 

Contact  Lens,  24151 
Alcon  Laboratories.  Inc..  Models  CI  18.  etc.. 
Posterior  Chamber  Intraocular  Lenses. 
48311 
Armstrong  Sterile  Saline  Solution.  12993. 

16931 
Bausch  &  Lomb  B&L  70  (Lidofilcon  A)  Soft 
(Hydrophilic)  Contact  Lenses,  etc.. 
27238.  34634 
Bausch  &  Lomb  ReNu  Lubricant  and 

Rewetting  Drops.  20022.  22426 
BOSTON  EQUALENS  Otafluorofocon  A) 
Contact  Lens  (clear  and  tinted  with  or 
without  ultraviolet  light  absorber).  1413 
Bunnell.  Inc..  Model  203  Life  Pulse  High 

Frequency  Ventilator.  30101 
Ciba  Vision  Lens  Drops,  23799 
Corometrics  Model  146  Fetal  Acoustic 

Stimulator,  48312 
Double  Antibody  AFP  to  aid  in  testicular 

cancer  management,  26670 
Dupen  Long  Term  Epidural  Catheter,  15739, 
18949 


Duraclean  Daily  Qeaner,  16787 

Durasoft  4  (ofilcon  A)  Hydrophilic  Contact 

Lens  (clear  and  tinted).  10292 
Enzygost  anti-HBc  device,  43044 
Enzymun-Test  AFP  Immunoenzymetric 

Asny  to  aid  in  testicular  cancer 

management.  32459.  39014 
Enzymun-Test  CEA.  26671 
Fibrel  (gelatin  matrix  implant).  1S739 
Fluoro-Cep  Estrogen,  16788.  20718 
Hydron  B  (Polymacon)  Bifocal  Contact 

Lens.  21527 
In  A  Wink  (Lensept)  Cleaning  Solution, 

45587 
Intra-articular  prosthetic  knee  ligament 

devices;  guidance  document  availability, 

32699 
I.O.-I8  (Kolfocon  A)  and  LO.-32  (Kolfocon 

B)  Rigid  Gas  Permeable  Contact 

Lenses,  43044,  49823 
lOLAB  Intraocular  Models  8SJS,  85JM,  and 

85JL  Anterior  Chamber  Intraocular 

Lenses,  27400,  33897 
lOLAB  Intraocular,  UVBLOC  Plus  Models 

U102D,  etc.,  Ultraviolet-Absorbing 

PostericH'  Chamber  Intraocular  Lenses. 

48312 
lOPTEX  Research.  Inc..  Model  UV304-01 

(Ultra  C-Loop)  Ultraviolet-Absori>ing 

Posterior  Chamber  Intraocular  Lens, 

51006 
IV AC  TitratOT  Sodium  Nitropnisside  Closed 

Loop  Module-Model  lOK,  3943 
LASERON  ND:YAG  Ophthahnic  Laser, 

449 
Medstone  1050  ST  Lithotripter,  20906 
Medtronic  Prime  Coronary  Balloon 

Dilatation  Catheter,  16789,  20718 
Medtronic  SynchroMed  Infusion  System, 

16788,  20718 
MicroScan  Rapid  Panels,  1 1914 
Model  304-01  Ultra  C-Loop  Posterior 

Chamber  Intraocular  Lens,  9984,  13166 
NIDEK  Nd:YAG  Ophthalmic  Laser  Model 

YC-1000,  4076 
Occucoat,  313% 

P.C.A.  Total  Knee  System,  51007 
Prentif  Cavity-Rim  Cervical  Cap,  27239 
ProFree  Plus  Weekly  Enzymatic  Cleaner, 

39349 
Prosofba  Column,  5320,  12640 
Resonex  Rx-4000  Magnetic  Resonance 

Imaging  System,  19047 
SALITRON  System  for  stimulating  salivary 

production,  26673 
Sensor  Model  Kelvin  500  Unipolar  Cardiac 

Pulse  Generator,  etc.,  21729,  25050 
Sharpoint  Polypropylene  Suture, 

Nonabsorbable  Surgical  Suture,  U.S.P. 

(clear  or  blue),  35913 
Siemens  LITHOSTAR  Lithotripter,  48313 
Sonocare,  Inc.,  Model  CST-100  Tlierapeutic 

Ultrasound  System,  30101 
Spectraprobe-PLR  Catheter  and  Model  900 

Optilase  Contract  Laser  Source  System, 

30102 
Spherical  3M  Fluoropolymer  (Flurofocon  A) 

Contact  Lens  for  extended  wear,  29380 
Spherical  Fluorex  700  (flusilfocon  A)  Rigid 

Gas  Permeable  Contact  Lens  for  daily 

wear  (clear  and  tinted),  44124 
Spherical  FluoroPerm  (Paflufocon  A)  Rigid 

Gas  Permeable  Contact  Lens,  5217 
Spherical  FluoroPerm  (Paflufocon  A)  Rigid 

Gas-Permeable  Contact  Lens  (clear  and 

tinted)  for  extended  wear,  26314,  28938 
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TANDEM-E  AFP  bnmunoenzymetric 

Assay,  24152 
Tresoft  and  Treaoft  TUn  (Ocufilcoa  A)  Soft 

(Hydrophilic)  Contact  Lenses.  20906 
Versaflex  Buchbinder  Omniflex  PTCA 

Catheter  System.  23799 

Week  Model  BL-12  Nd:YAG  Ophthahnic 
Laser.  11395.5468 

Wesley-Jeaaen  W-J  sterile  uiq)teserved  saline 
solatioa,  S057S 
Meetings: 

Acquired  Immune  Deficiency  Syndrome 
(AIDS)  vaccine  development  and 
testing.  12823 

Advisory  committees,  pands,  etc.,  1067, 
2289,  4724.  5637.  8301,  9146.  9148, 
11561,  11711,  13166,  14857,  15170, 
172Sa  18022,  18162,  19344,  2192a 
23458,  24365,  26672,  27239,  2844a 
29953,  32107,  32279,  36371,  36372, 
36697,  3935a  41628,  44239,  45854, 
46119,  46120,  47578.  49928,  50576,  52790 

Biosafety  principles  application  in  blood 

estahlishments,  7974 
Consumer  information  exchange.  4Sa  3943. 

5218,  5637.  5836.  11712,  11939.  13325, 

17114.  21920.  26673,  32108.  35377. 

35378.  35914,  37647,  40131.  40132, 

45587.  46121,  46664,  47580,  49360 
Egg-associated  salmonella  enteritidis 

infections  in  United  States.  30717 
Federation  of  American  Societies  for 

Experimental  Bit^gy,  51007-51010 
Health  professional  organizations.  12601, 

40132 
Human  immunodeficiency  virus  (HIV) 

antibody  detection,  R-DNA  derived  and 

synthetic  peptide  antigens  use; 

workshop.  3640 
Minowave  cooking;  heat  susceptors  use  in 

food  packaging,  29777 
Orphan  Products  Board,  3639 
Recombinant  human  cytokines  potency 

standards;  workshop,  37059 
Seafood  cooked  and  processed;  public  health 

aspects,  46121 
Small  business  participation,  46664 
Transgenic  plants;  scientific  issues,  28674 
Memorandums  of  understanding: 
Agrictilture  Department  and  Food  of 

Ireland;  caseins,  cascinates,  and 

mixtures;  certification  requirements 

estabUshment.  7974 
Environmental  Protection  Agency  and 

United  Kingdom  Department  of  Health 

and  Social  Security;  good  laboratory 

practice  programs,  etc.,  27569 
State  Administration  of  Import  and  Export 

Commodity  Inspection  of  China; 

ceramicware,  17764,  21964 

Model  Food  Protection  Unicode;  availability; 

correction,  35151 
New  drug  applications;  clinical  and  statistical 

sections,  format  and  content  guideline; 

availability,  39524 

Organization,  functions,  and  authority 
delegations.  See  entries  under  Public 
Health  Service. 

Privacy  Act: 
Systems  of  records;  annual  publication, 
47359 
Radiological  health: 
Radiation  control,  suggested  State 
regulations;  availability,  29527 
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Regulatory  Procedures  Manual;  recall 

procedure*  chapter  availability,  27400, 

33897 
Sample  analysis  results,  intermediate  or  end 

product  portions;  compliance  policy  guide; 

availability,  10431 
Shellfish  sanitation  and  shellfish-growing 

waters;  vibrio  vulnificus  (bacteria); 

workshop,  5836,  11731 
Sulfamethazine;  National  Center  for 

Toxicological  Research  technical  report; 

availability,  1783a  22762 

Food  and  Natritkw  Swvke 

RULES 

Child  nutrition  programs: 
Child  care  food  program — 
Adult  day  care  provision,  S2384 
Infant  meal  pattern  requirements,  23303, 
48631 
Commodity  supplemental  food  program — 
Elderly  persons,  eligibility  requirements; 
caseload  procedures,  etc.,  4831 
National  school  lunch  program — 
Food  donations  for  use  in  United  States, 
territories,  possessions  and  areas  under 
jurisdiction,  27469 
Food  service  management  company 

contracts,  4377 
Infant  meal  pattern  requirements,  23303 
Revision,  29144 
School  breakfast  program — 

Infant  meal  pattern  requirements,  23303 
Summer  food  service  program;  categorical 

eligibility,  etc.,  4827 
Women,  infants,  and  chikben — 
Reporting  participation  and  priority  data, 

13631 
Special  supplemental  food  program; 

additional  funding,  23310 
Special  supplemental  food  program; 

funding  formula,  2213 
Special  supplemental  food  program,  33296 
Food  distribution  program: 
Food  donations — 
Credit  to  distributor's  accounts  and  use  of 

value-pass-through  systems,  20397 
Nonprogram  schools  eligibility,  26217 
Provisions  revised,  20416 
Use  in  United  States,  territories,  and 
possessions  and  areas  under 
jurisdiction,  22466.  27469.  46079 
National  commodity  processing  program, 

16379,  34013 
Temporary  emergency  food  assistance 
program,  13333 
Food  stamp  program: 
Charitable  donations;  income  exclusion. 
22291 
Correction,  23484 
Eligible  alien  status  (Immigration  Reform 

and  Control  Act;  implementation),  6336 
Employment  and  training  requirements; 

voluntary  quit  provisions.  31641 
Homeless  food  stamp  recipient;  prepared 
meals  purchase,  24671 
>^^        Income  and  eligibility  verification  systems, 
^"  2817 

Liabilities  and  quality  control  arbitration, 
administrative  review  process,  1603 
Quality  control  variance  exclusions,  44171 
Sales  tax  provision  clarifications;  sequencing 
of  food  stamp  transaction  and 
compliance  enforcement,  31646 
Simplified  application  and  standardized 
benefit  projects,  26219 


Systematic  alien  verification  for  entitlements, 
39433 

PROPOSED  RULES 

Child  nutrition  programs: 
Child  care  food  program  and  summer  food 
service  program — 
Meat  alternatives  used  in  supplement 
(snackX  34761 
National  school  lunch  program — 

Accountability,  33083 
School  breakfast  program- 
Nutritional  improvemena  and  offer  versus 
serve.  18289,  19368 
Summer  food  service  program — 
Reorganization  and  minor  revisions,  48370 
Food  distribution  program: 
Food  donations — 
Use  in  United  States,  territories,  and 
posit  iiions  and  areas  under 
jurisdiction.  41172.32177 
Food  donations  processing  provisions;  State 
procescing  and  National  commodity 
prooetsing  program,  2846,  7188 
Indian  reservations;  program  accountability 
increase,  etc.,  3383 
Food  stamp  program: 
Automated  data  proceanng  equipment  and 
services;  conditions  for  Federal  financial 
partidpatioa.  29838 
Employment  and  training  requirements, 
23638.  37382 

NOTICES 

Child  nutrition  programs: 
Child  care  food  programs — 
National  average  payment  rates;  day  care 
home  food  service  payment  rates,  etc., 
23338 
National  average  minimum  value  of 
donated  foods,  34800 
Meals  and  milk,  free  and  reduced  price; 

income  eligility  guidelines,  19010 

School  lunch,  breakfast,  and  special  milk 

programs — 

Competitive  foods;  exemptions,  30338 

National  average  payment/maximum 

reimbunement  rates,  23337 

Summer  food  service  program; 

reimbursement  rates,  782 
Women,  infants,  and  children;  special 
supplemental  food  program;  poverty 
income  guidelines,  17488 
Commodity  Distribution  Reform  Act  and  WIC 
Amendments  of  1987;  implementation, 
12794 
Food  distribution  program: 
Commodity  supplemental  food  program; 
elderly  poverty  income  guidelines, 
17489 
Elderly  assistance  program  (1988  through 

1991  FY),  22550 
Food  processing  and  distribution  by  eligible 

recipient  agencies,  50272 
Temporary  emergency  food  assistance 
program;  commodities  for  donation 
availabUity,  39324.  50272 
Food  stamp  program: 
Electronic  benefit  transfer  alternative 

issuance  demonstration  project,  26292 
Simplified  applicatioa  and  standardirfrt 

benefiu  projects,  26293 
Striker  provisions:.  39324 
Thrifty  food  plan  and  income  eligibihty 
standards  and  deductions;  adjustments, 
44303,  46187 
Meetings: 
Child  Nutrition  National  Advisory  Council. 
18113 


Commodity  Distribution  National  Advisory 

Council,  38758 
Maternal,  Infant,  and  Fetal  Nutrition 

National  Advisory  Council,  32263 

Food  Safety  and  In^ectioB  Sorice 

RULES 

Freedom  of  Information  Act;  implementatioa, 

24678 
Meat  and  poultry  inspection: 
Ascorbic  acid,  erythorbic  acid,  citric  acid, 

sodium  aacotbate,  and  sodium  citrate  in 

fresh  pork  cuts,  49848 
Broilers  and  comish  game  hens;  streamlined 

inspection  system,  47855 
Criminal  violations;  notice  of  proceedings, 

17015 
Definitions,  49844 
Electrical  stimulating  equipment;  safety  and 

sanitation  requirements,  46429 
Fee  increases,  133% 
FrankAuters  and  similar  cooked  sausages, 

8425 
Glucono  delu-lactone  as  acidifier  in  meat 

and  poultry  products,  7493 
Imported  products;  list  of  eligible 

countries — 
Mexico,  47927 
Imported  products;  refused  entry  procedures, 

scaling  requirements,  and  controlled 

prestamping  provisions,  1701 1 
Livestock  thyroid  glands  and  laryngeal 

muscle  tissue;  dispontioo,  45888 
Montana;  designation  termination,  20099 
Pork  products,  cured;  control  of  added 

substances  and  labeling  requirements, 

5150 
Poultry  identification  service,  3735 
Random  weight  packaging.  28634 
Rendered  edible  animal  fat;  sealing 

requirement  elimination,  28632 
Swine  identification.  40378 
Trichinae  in  pork  products;  methods  for 

destruction- 
Waiver  extension  for  dry  cured  or  country 
ham,  50203 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Binders.  39307 

Exotic  animals;  voluntary  inspection.  5387 
Fee  increases.  8922 
Foreign  country  import  certification  and  Hve 

animal  importation,  27998 
Frankfurters  and  similar  cooked  sausages; 

labding,  32247 
Imported  products;  Ust  of  eligible 

countries — 
Mexico.  27866 
Imported  products;  movement  of  product 

prior  to  reinspection;  prohibition.  17039. 

32060 
Meat  patties,  cooked  uncured;  processing 

procedures  and  cooking  instructions. 

52179 
Mechanically  separated  (species);  labeling. 

35089 
Processing,  improved  inspection; 

implementation.  44818 
Retail  store  inspection  exemptioiu  review, 

27525.  36334 
Streamlined  inspection  system-cattie  and 

staffing  standards.  48262 
Sulfonamide  and  antibiotic  residues  in  young 

calves;  certificaion  requirements.  32177 
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Swine  identification.  3146 
NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Microbiological  Criteria  for  Foods  National 
Advisory  Committee;  membership 
nominations,  33037 
Meat  and  poultry  inspection: 
Compound  evaluation  system;  availability, 

731 
Red  meat  custom  exempt  establishments  in 
designated  States;  policy  change,  30273 
Retail  store  exemptions;  dollar  limitations 

adjustment,  15580 
Standards  and  Labeling  Division  policy 

memoranda.  17737.  49705 
Sulfamethazine  residues  in  swine;  laboratory 

changes  in  testing  procedures,  13137 
Sulfa-on-site  test  for  sulfamethazine  in  swine; 
implementation,  13136 
Meetings: 
Meat  and  Poultry  Inspection  National 
Advisory  Committee,  3701 1 

Foreign  Agricultnral  Serrice 

PROPOSED  RULES 

Foreign  market  development  programs.  13125 
Import  and  quota  fees: 

Sugar.  See  entries  under  Agriculture 
Department. 
Sugar  import  licensing: 

Special  export  enhancement  program.  1 1098 

NOTICES 

Agricultural  Advisory  Committees  for  Trade; 

1987  FY  topics.  11324 
Import  quotas  and  fees: 
Condensed  milk  from  Denmark;  country  of 

origin  quota  adjustment,  241 1 1 
Dairy  import  licenses,  32087 
Sunflower  oil  assistance  program,  19013 

Foreign  Assets  Control  Office 

RULES 

Cuban  assets  control: 
Service  transactions  related  to  Cuban  travel 
or  remittances  forwarded  to  Cuban 
nationals,  etc..  47526 
Correction,  48368,  50491 
Foreign  assets  control: 

Specially  designated  nationals;  supplemental 
list- 
Cuba.  44398 
Vietnam,  44397 
Vietnam,  Cambodia,  and  North  Korea; 
travel  transactions,  7354 
Iranian  and  Panamanian  transactions 
Reporting  and  recordkeeping  requirements. 
37556 
Iranian  assets  control;  prepenalty  and  penalty 

procedures,  7335 
Libyan  sanctions,  5571 

Prepenalty  and  penalty  procedures,  7355 
Nicaraguan  trade  control;  prepenalty  and 

penalty  procedures,  7355 
Panamanian  transactions.  20566,  32221 

Correction,  23620 
South  African  transactions: 
Prepenalty  and  penalty  procedures,  7355 

NOTICES 

Japan;  certificates  verifying  non-Cuban  origin 
of  nickel-bearing  materials,  48731 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  37391 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc: 
Alabama,  12798 
ADDSCO  Industries,  Inc.,  7935 
Chrysler  Corp.  auto  electronic 
compoitents  plant,  53039 
Arkansas — 

Polar  Stainless  Products,  Inc.,  16745 
California,  41616 
ToyoU  Auto/Truck  Parts  Plant,  16178, 

17138,  24470 
Toyota  truck  cargo  body  manufactiuing 
plant,  27542 
Connecticut,  9132 

Miles  Pharmaceutical  Plant,  46101 
Delaware — 

General  Foods  Processing  Plant.  1809 
Georgia,  15254 

Yamaha  Golf  Cart  and  Water  Vehicle 
Plant,  1046 
Hawaii,  47842 
Chevron  Oil  Refinery,  783 
Chevron  U.S.A.,  Inc.  crude  oil  fcfinery, 
53040 
Illinois — 
Diamond-Star  Motors  Corp.,  5812 
Lawrenceville-Vinceiues  Municipal 

Airport,  5436 
Maytag  Home  Appliance  Assembly  Plants, 
16303,24114 
Indiana,  52434 
Allied  Steel  Auto  Body  Paru  Plant,  45, 

5206 
Subaru/Isuzu  Auto/Truck  Plant.  1046 
Iowa — 
Maytag  Home  Appliance  Assembly  Plants, 
16303,24114 
Kansas,  38045 

Mobay  Corp.,  40483 
Kentucky — 
Clarion  Auto  Audio  Equipment  Plant, 

36086 
Hitiu:hi  Auto  Components  Plant,  12051, 

20130 
Toyota  Automobile  Manufacturing  Plant, 
43,  12051 
Louisiana,  1503,  27184,  48003 
Citgo  Oil  Refinery.  783 
Conoco.  Inc.,  crude  oil  refinery.  52455 
TransAmerican  Natural  Gas  Corp.,  11339 
Massachusetts — 

Codman  &  ShurtlefT,  Inc..  9937 
Michigan,  6020,  43747 

General  Motors  Corp.,  51572,  51573 
Mississippi,  1809 

Moss  Point  Marine,  Inc..  7956 
Missouri — 
General  Motors  Corp..  51574 
Kawasaki  Manufacturing  Corp.,  43912 
Kawasaki  small  engine  manufacturing 

plant,  49706 
Ortech  Co.,  45137 
New  Jersey,  10551 
Agfa-Gevaert  West  Caldwell  Specialty 

Photographic  Paper  Plant,  29754 
E.R.  Squibb  &  Sons,  Inc.,  50054 
New  York- 
Eastman  Kodak  Co.  manufacturing  and 

distribution  faciUties.  52456 
Ontario  Knife  Co.,  38314 
Robinson  Knife  Co..  10551 
Xerox  Plant,  7382 
North  Carolina,  12446,  12866 


American  Hoist  A  Derrick  Co.,  47741 
Ohio,  27184 
Giant  Products  Co.,  34800 
Honda  of  America  Manufacturing.  Inc.. 

48281 
Cooper  tire  manufacturing  jAant,  27058 
General  Motors  Corp..  25647 
U.S.  Shoe  Corp.,  51574 
Oklahoma,  27059 
General  Motors  Corporation  Auto 
Assembly  Plant,  32088 
Pennsylvania,  26094 
Verosol  Window  Shade  Fabric  Processing 
Plant,  7222,  16746 
Puerto  Rico.  3411 
Rhode  Island— 

Pawtucket  Fasteners,  Inc..  17739 
South  Carolina,  4865 
Tennessee,  26095 
Komatsu  Construction/Industrial 

Equipment  Plant.  2261 
Tennessee  Valley  Authority,  Phipps  Bend 
site,  15255.  43748,45138,  51575 
Texas,  4865.  7382,  8479.  15255.  26096.  27542. 
28030.  38972,  40484,  53042 
Champlin  Refining  Co.  crude  oil  refinery, 

52457 
CMC  Steel  Fabricators,  Inc.,  17739,  2803a 

44510 
Harvey  Industries  Inc.  Television  Plant, 

3411,37012 
Reynolds  Metab  Alumina  Plant,  8681 
Valero  OQ  Refinery,  784.  33041 
Vermont — 

Wyeth  Nutritionals,  Inc.,  3412 
Washington,  3907,  4865,  9464 

Tacoma  Boatbuilding  Co..  3907,  50986 
Wyoming.  10136 

Forest  Service 

RULES 

Administration: 
Appeal  of  decisions — 
National  Forest  System.  2490.  13263, 
17029,  40729 
Land  uses: 
First  Amendment  rights  of  assembly  and  free 

speech,  16548 
Municipal  watershed  management,  27682 
Petersburg  watershed;  Tongass  National 
Forest,  AK,  26594 
Mineral  materials  disposal;  noncompetitive 
sales  of  materials  in  excess  of  vtdume 
limitations,  43690 
Prohibitions: 
First  Amendment  rights  of  assembly  and  free 
speech,  16548 
Range  management: 
National  ForesU  in  16  Western  States; 
grazing  fees,  2978 
Correction.  4258 
Timber  sales;  national  forest: 
Buy-out  provisions.  13035 
Removal  of  timber.  33126 

PROPOSED  RULES 

Administration: 

Appeal  of  decisions — 
National  Forest  System.  17310 
Land  uses: 

Landowner  access,  37795,  48277 

Ski  area  permits,  40739 
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Correction,  44144 
Mineral  materials  dispoMl;  petrified  wood  and 

common  varieties  of  saind,  etc.,  1S236 
Prohibitions: 

Forest  development  trials,  3SS26 
Range  management: 
National  Forest  System;  grazing  and 
livestock  use,  309S4 
Timber  sales,  national  forest: 
Periodic  payments,  downpayments,  and 
market-related  contract  term  additions, 
519 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Columbia  River  Gorge  National  Scenic 

Area.  OR.  48279 
Mono  Basin  National  Forest  Scenic  Area, 

CA,  18871,  28420 
Saline  Bayou  National  Wild  and  Scenic 

River,  LA,  2067 
Tuolumne  Wild  and  Scenic  River,  CA, 

22S31 
Umpqua  National  Forest,  OR,  29S06,  32820, 

40923 
Development  and  management  plans: 
Mono  Basin  National  Forest  Scenic  Area. 

CA;  guidelines,  availability,  13425 
Environmental  statements;  availability,  etc.: 
Angeles  National  Forest.  CA.  11522.  23293 
Apdachicola  National  Forest.  FL,  29350, 

29504,  35103,  53037 
Appalachian  Integrated  Pest  Management 

Oypsy  Moth  DeoKMistration  Project, 

VA  and  WV.  7768 
Beaverhead  National  Forest,  MT,  35870 
Bitterroot  National  Forest,  ID  and  MT.. 

24468 
Bitterroot  National  Forest,  MT.  15072, 

20353.  40248 
Bridger-Teton  Nations!  Forest.  WY,  '!674, 

21715 
Caribbean  National  Forest.  PR.  30324 
Carson  National  Forest.  NM.  23676 
Chagach  National  Forest.  AK,  27737 
Cherokee  National  Forest,  TN,  401 14 
Chugach  National  Forest,  AK,  40748 
Cibola  National  Forest,  NM.  6019 
ColviUe  National  Forest.  WA,  11523 
Coronado  National  Forest,  AZ;  Mt.  Oraham 

astrophysical  area.  32088 
Custer  National  Forest  et  al..  MT  and  WY, 

4048 
Custer  National  Forest,  MT,  35537 
Deerlodge  National  Forest,  MT,  158,  428 
Deschutes  National  Forest  et  al.,  WA.  8795, 

35103 
Deschutes  National  Forest.  OR,  1390,  8795 
Dixie  National  Forest,  UT,  16571 
Eldorado  National  Forest,  CA,  45530 
Flathead  National  Forest,  MT,  33511,  40924 
Gallatin  National  Forest,  Mill  and  Emigrant 

drainages  of  Abasroka  Mountains,  MT, 

50433 
George  Washington  Natioiul  Forest,  VA, 

7545 
Helena  National  Forest,  MT,  24973.  29752 
Humboldt  National  Forest.  NV,  7769.  23780 
Idaho  Panhandle  National  Forests.  ID. 

37324,  37325 
Intermountain  Region  vegetation 
management  program,  29349 
Inyo  National  Forest,  CA  and  NV,  19976 
Kenai  Management  Area.  AK,  33513 
Klamath  National  Forest,  CA.  4049,  6855, 

18116 
Klamath  National  Forest.  CA  and  OR,  10134 


Kootenai  National  Forest,  MT,  939,  21715 
Lassen  and  Plumas  National  Forests,  CA, 

46640 
Lewis  and  Clark  National  Forest,  MT.  5290 
Lolo  National  Forest,  MT,  10413,  44639 
Mark  Twain  National  Forest.  MO,  49897 
Mark  Twain  National  Forest,  MO  and  OR. 

23293 
Medicine  Bow  National  Forest.  WY.  41216 
Mt.  Hood  National  Forest.  OR.  18873 
Nantahala  National  Forest.  NC.  31901 
Nez  Perce  National  Forest,  ID.  38758 
Okanogan  National  Forest.  WA.  16302 
OuachiU  National  Forest,  AR  and  OK. 

16744 
Pacific  Northwest;  northern  spotted  owl 

habiut.  OR,  WA.  30559 
Pacific  Northwest;  northern  spotted  owl 

habiut.  OR.  WA.  and  CA,  36084 
Pacific  Northwest  Region,  nurseries  and  tree 

improvement  center;  unwanted 

vegeUtion,  aninul,  insect,  and  disease 

control.  1391 
Pacific  Region  Northwest-Oregon  and 

Washington;  western  spruce  budworm 

management  program.  6855 
Pacific  Southwest  Region;  California-Oregon 

tranamisiion  project,  48566 
Pacific  Southwest  Region,  nurseries  and  tree 

improvement  center,  unwanted 

vegetation,  animal,  insect,  and  disease 

control,  32417 
Payette  National  Forest,  ID,  11523.  15250, 

19977 
Pike  and  San  Isabel  National  Forestt  and 

Comanche  and  Cimarron  National 

Grasslands,  CO  and  KS,  52453 
Plumas  National  Forest.  CA.  48569 
Prescott  National  Forest.  AZ.  29349 
Routt  National  Forest.  CO.  23293.  30345 
San  Bernardino  National  Forest,  CA.  24974 
SanU  Fe  National  Forest.  NM,  6680 
Sawtooth  National  Forest,  ID,  51869 
Shasu-Trinity  National  Forests,  CA,  3906, 

7770,  22187,  40748,  43745 
Siskiyou  National  Forest,  OR,  26467 
Six  Rivers  National  Forest,  CA,  33830 
Southern  region  vegeUtion  management 

program,  21717 
Stanislaus  Natiooal  Forest,  CA,  35103 
Tahoe  National  Forest,  CA,  48569 
Taboe  National  Forest,  CA;  correction, 

50434 
Toiyabe  National  Forest,  NV,  35871 
Tongass  National  Forest,  AK.  4048,  27037, 

49338 
Tonto  National  Forest.  AZ,  31733 
Uinu  National  Forest,  UT,  36612.  39124, 

41217 
Wallowa- Whitman  National  Forest,  OR. 

39492 
Wallowa- Whitman  National  Forest.  OR  and 

WA.  31733 
White  Mountain  National  Forest.  NH.  8240 
White  Pa«  Ski  Area.  WA,  31384 
White  Salmon  National  Scenic  River,  WA, 

43248 
Willamette  National  Forest.  OR;  Shady 
Beach  fire  recovery  project,  38758 
Fire  Management  Policy  Review  Team; 

recommendations.  51196 
Prank  Church-River  of  No  Return  Wilderness, 

ID;  outfitter  and  guide  caches,  26298 
GranU  and  cooperative  agreements; 
availability,  etc.: 
Southern  pine  beetle;  Southern  Forest 
Experiment  Station,  50054 


Land  and  jurisdiction  transfers,  etc.: 
Hiawatha  National  Forest.  Pictured  Rocks 

National  Lakeshore.  MI,  46895 
Lake  Ouachita,  AR,  5603.  44214,  45854. 

47791 
Libby  Dam  and  Lake  Koocanusa.  MT, 

11523 
Lucky  Peak  Lake  Project,  ID,  24112,  28115 
Land  and  resource  management  planning: 
forest  planning  revisions  and  amendments 
clarification,  26807,  37011 
Land  and  resource  management  planning 

schedules,  20667 
Land  and  resource  management  plans: 
Arkansas,  16744 
California,  10134,  35103 
Colorado.  26621,  39326 
Idaho.  23294 
Oklahoma.  16744 
Oregon.  8795.  10134 
Washington.  8795 
Lumber  base  indexes  adjustment;  certain 

western  timber  species,  1 1527 
Meetings; 
Mono  Basin  National  Forest  Scenic  Area 

Advisory  Board.  32265 
Mount  St.  Helens  Scientific  Advisory  Board, 

17092 
Pacific  Crest  National  Scenic  Trail  Advisory 

Council.  29351.  49214 
Sute  Foresters  Committee.  16440 
National  Environmental  Policy  Act; 

implementation.  29505 
National  Forest  System  lands: 
Electronic  communication  sites;  rental  fee 
schedule — 
Intermountain  Region.  28615 
Northern  Region.  28606 
Pacific  Southwest  Region,  28619 
Rocky  Mountain  Region,  28609 
Southern  Region,  28026 
Southern  Region  et  al.,  38759 
Southwestern  Region,  2861 1 
Recreation  residence  authorizations,  30924 
Organization,  functions,  and  authority 
delegations: 
Forest  Supervisors,  Northern  Region,  43249 
Forest  Supervisory;  Eastern  region.  39326 
San  Juan,  Grand  Mesa,  Uncompahgre.  and 
Gunniaoa  National  Forests.  CO;  appeal 
decision's  applicability  to  other  forest 
plans.  26621 
Timber  sales,  national  forest: 
High-price  sales  payment  deferral.  31962 
Lumber  base  price  indexes  adjustment; 

Western  timber  species,  30324 
Sale  procedures;  policy  modification,  544 
Skewed  bidding  control;  procedures.  544, 
25522 

General  Aocoontfiig  Office 

RULES 

Freedom  of  Information  Act;  implementatioa: 
Uniform  fee  schedule  and  administrative 
guidelines,  50913 
Personnel  relations  and  services;  political 
activities,  26421 

PROPOSED  RULES 

Personnel  relations  and  services;  political 
activities.  15043 

NOTICES 

Competitive  Equality  Banking  Act; 
implementation: 
High  yield  bonds  market;  hearing,  278S 
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General  Services  Administration 

RULES 

Acquisition  regulations.  51107 
Contracting  officer  warrant  program  and 
imprest  fund  transactions;  purchase 
thresholds  increase,  132 
Correction.  1441 
Contractor  compliance  with  subcontracting 

plans;  monitoring.  21823 
Contracts — 
Single  soliciution;  additional  awards  to 
offeror,  17949 
Foreign  acquisitions;  dollar  threshold  for 
applicability  of  Trade  Agreements  Act, 
1925.  4169 
Government  procurement  code  changes, 

28885 
Miscellaneous  amendments,  130,  30841 

Correction,  1540,  32820 
Non-domestic  construction  materials;  use  and 
approval,  etc.  (Buy  American  Act 
notice),  9629 
Novation  agreements,  34089 
Prompt  payment  and  ratification  of 

unauthorized  commitments,  7365 
Retirement  costs,  comparison  under  OMB 

Circular  A-76,  10395,  36580 
Small  business  and  small  disadvantaged 
business  concerns;  monitoring 
contractor  compliance  with 
subcontracting  plans,  33812 
Correction,  39096 
Small  business  and  small  disadvantaged 

business  concerns;  subcontracting,  48910 
Vietnam  era  and  special  disabled  veterans; 
employment  reports,  17949 
Advisory  committee  management,  40224 
Debarment  and  suspension  (nonprocurementX 

19161,  34474 
Federal  Acquisition  Regulation  (FAR): 
Amendments,  17854 

Construction  contracts;  labor  standards,  4934 
Cost  comparison  public  review  period 
revision,  etc.  (OMB  A-76),  660 
Correction,  6219 
Extraordinary  compensation  clarification  and 
certain  organization  costs  incurred  with 
mergers  and  other  business 
combinations,  10828 
Federal  public  works  projects  restrictions 
and  American  aerospace  exports 
promotion  at  domestic  and  international 
exhibio,  12128 
Correction,  13274,  14888 
Miscellaneous  amendments,  27460,  34224. 
43386 
Correction.  28402.  36028 
Truth  in  negotiations  provisions.  10828 
Unauthorized  commitments  and  prompt 
payment;  ratification.  3688 
Correction,  4817 
U.S.-Canada  free-trade  agreement, 

procurement  provisions;  implemenUtion, 
53340 
Federal  claims  collection;  salary  ofhet,  31863 
Federal  Information  Resources  Management 
Regulation: 
ADP  equipment — 
Handicapped  employees;  electronic  office 

equipment  accessibiUty,  40066 
Paperwork  Reduction  Reauthorization 
Act;  implemenUtion.  47198 
ADP  resources — 

Miscellaneous  amendments,  29051 
Federal  telecommunications  system  (FTS); 
mandatory  2000  network.  28638 


Redundant  and  nonregulatory  provisions 

removed,  24720 
Triennial  review  of  agency  administration 
and  operation  of  activities,  52423 
Federal  property  management: 
Federal  travel — 
Contract  airline/rail  passenger  service  use 
between  selected  cities/airports, 
10076.  29045 
Federal  Travel  Regulations  handbook, 

24449 
Travel  agents  and  travel  management 
centers;  Federal  executive  agencies 
use,  41165 
Travel  and  transporution  expense 
payment  system  using  contractor- 
issued  charge  cards,  government 
travel  system  (GTS)  accounts,  and 
travelers  checks,  41 166 
Motor  equipment  management — 
Passenger  carriers  between  residence  and 
place  of  employment;  official  use, 
26773 
Public  buildings  and  space — 
Buildings  and  grounds  management,  129 
Property  pass  use,  36786 
Publications  distribution  procedures,  etc., 

2738 
Ridesharing;  reporting  requirements,  27518 
Supply  and  procurement — 
Miscellaneous  amendments,  11847 
Ordering  items  from  GSA  supply  catalog, 

29234 
Procurement  sources  and  programs; 
quality  deficiencies  reporting,  26595 
Transporution  and  motor  vehicles — 
Carrier  contractors;  express  small  package 

transporution,  29046,  50157 
Express  small  package  transportation; 

carrier  contractors  use,  11849,  47191 
Motor  equipment  maiugement;  Federal 

motor  vehicle  expenditure,  21821 
Prepayment  transportation  audit 
procedures,  25162 
Transporution  and  traffic  management — 
Canrier  contractors;  express  small  package 

transporution;  correction,  35409 
Carriers  transporting  government 

employee's  household  goods,  liability, 
4623 
Transporution  documenution  and  audit- 
Commercial  bills  of  lading  submission 
under  cost  reimbursement-type 
contract,  16876 
Prepayment  transporution  audit 
procedures,  26779 
Utilization  and  disposal  of  personal  property, 
16089 
Correction,  47534 
Federal  surplus  personal  property; 

donation  to  nonprofit  providers  of 
assistance  to  homeless  individuals, 
47197 
Property  containing  asbestos,  29892 
Utilization,  donation,  and  disposal  of  foreign 
gifts  and  decorations;  minimal  value 
defined,  12766 
Freedom  of  Information  Act;  implemenUtion: 
Uniform  fee  schedule  and  administrative 
guidelines,  1478 
Organization,  functions,  and  authority 
delegations: 
Organizational  structure,  functional 

arrangements,  and  organizational  titles, 
etc.,  23760 


PROPOSED  RULES 

Acquisition  regulations: 
Additional  awards  to  an  offeror  under  a 
single  solicitation  use  (SF-30),  2515 
Economic  price  adjustment;  multiple  award 

schedule  contracts,  45293 
Novation  agreementt  process  for  contracts 

set-aside  for  small  business,  26092 
Supplies;  inspection,  testing,  and  diipment/ 

delivery.  47551 
Value  engineering  program;  contract  shared 
saving  policy.  33135 
Correction.  34871 
Federal  Acquisition  Regulation  (FAR): 
Acquisition  streamlining.  100 
Bid  guarantee  requirements.  53279 
Commercial  biUs  of  lading  under  cost- 
reimbursement  contract  audit  by  GSA, 
45742 
Commercial  pricing  certificates,  46792 
Contract  debts;  demands  for  payment,  2577 
Contract  options;  continued  performance  of 

services,  3814 
Contractor  prepaid  commercial  bills  of 

lading.  38656 
Contractor  records  retention,  23103 
Delivery  of  excess  quantities,  32561 
English  translation  of  contracts,  32338 
Foreign  military  sales  contracts;  double 

recoupment  of  taxes.  12301 
Health  care  services,  nonpersonal  servaces 

contracts,  2464 
Independent  price  determination  certiScates 
use  in  overseas  procurements,  100 
Correction,  4437 
Individual  sureties  procedures,  44364.  48614. 

33361 
Late  bids  and  proposals,  30818 
Master  solicitation,  41533 
Mistake  in  bid  procedures.  8734 
Negotiation  after  sealed  bidding.  3814 
Plant  clearance  policies  and  procedures. 

23084 
Printing  acquisition;  approval  of 

requirements.  33017 
Professioaal  and  consulting  service  costs, 

41330 
Progress  payments,  first  article,  8734 
Prompt  payment,  33364 
Public  relations  costs,  41527 
Records  examination,  31280 
Regulatory  agenda,  14364,  42716 
Service  Contract  Act;  labor  standards  for 

contracts,  3928 
Shipment  report,  25102 
Small  business  subcontracting  plans  for 

contracts  with  options,  5928 
Special  tooling,  33020 
Standard  Form  255;  improvements,  25085 
Subcontracting  dau  collection  from  prime 
contractors  (Standard  Forms  294  and 
295),  48495 
Subcontractors'  proposed  contract  costs; 

review,  25572 
Threshold;  cost  comparison,  11795 
Federal  Information  Resources  Management 
Regulation: 
ADP  equipment — 
Handicapped  employees;  electronic  ofRce 

equipment  accessibility,  26610 
Paperwork  Reduction  Reauthorization 
Act;  implemenUtion,  30706,  32085 
Electronic  records  management,  48947 
Improvement  project,  620 
Miscellaneous  amendments,  1805 
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GSA 

Reutilization  of  excess  and  exchange/sale 
automatic  data  processing  equipment 
with  original  cost  below  $1,000,000, 
IISI8 
Federal  property  management: 
Advisory  committee  management,  S3022 
Deviations  granting  process;  simplification 

and  acceleration,  28895,  28896 
Transportation  and  motor  vehicles — 
Electronic  data  interchange  use  to 

document  and  pay  transportation  bills, 
37008 
Unused  tickets  redemption  (SF  1170 
revised),  19946 
Utilization  and  disposal  of  real  property- 
Property  containing  asbestos;  disposal, 
4672 
Freedom  of  Information  Act;  implementation: 
Confidential  commercial  information; 
predisclosure  notification  procedures, 
17963 
Property  management: 

Deviations  granting  process;  simplification 
and  acceleration,  28896 
Regulatory  agenda,  14428,  42586 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures.  27598,  28239 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  1411,  1941,  2789.  4075, 
16190,  18609,  23312,  23795,  25543,  26502, 
31764,  38062,  41240,  43041,  44668,  46118, 
47576,  47765.  50575 
Committees;  establishment,  renewal, 
termination,  etc.: 
Federal,  Academic,  and  Industry  Lx)gistics 

Experts  Consortium,  39644 
Federal  Telecommunications  Privacy 

Advisory  Committee,  5042 
FTS  2000  Procurement  Advisory 

Committee,  5636 
Real  Estate  Development  Advisory 
Commitee,  22224 
Environmental  statements;  availability,  etc.: 
Federal  building,  Chicago.  IL.  17762,  27236. 
47576 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities 
under  OMB  review,  437,  10269,  18875, 
19322,  22207,  25364.  26847.  30327. 
37629.  37644.  39128.  45144.  46647.  48035 
Meetings: 
Federal,  Academic,  and  Industry  Logistics 
Experts  Consortium,  26503,  39349, 
47576 
Federal  Telecommunications  Privacy 
Advisory  Committee.  27903,  36121, 
45394.  48585 
FTS  2000  Procurement  Advisory 

Committee,  12462,  17113,  25212,  28912, 
31764,  36640,  39145,  48585 
Nondiscrimination  in  federally  assisted 
programs;  enforcement  coordination 
agreements: 
Education  Department.  45145 
Organization,  functions,  and  authority 
delegations: 
Defense  Department  Secretary,  28913 
Privacy  Act;  systems  of  records,  23795 
Procurement: 
Copiers;  method  of  award,  953 
Multiple  award  schedules;  requote 
procedures  for  orders  exceeding 
maximum  order  limitation,  1844 
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Property  management: 
BUREC  Subdivision,  Chama,  NM;  property 

transfer,  49606 
San  Joaquin  California  Project,  Tulare 

County,  CA;  property  transfer,  11133 
Tuttle  Creek  Lake  Project,  KS;  property 

transfer,  49606 
Wildlife  order  conveyance — 
Melvem  Lake,  KS,  47765 
Smithland  Locks  and  Dam,  Pope  County, 
IL,  18905 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
36886,  46940 
Sources  of  supply  and  services;  use  eligibility 

requirements,  32453,  35151 
Travel  regulations: 
Allowable  real  esute  sale  and  purchase 

expense  due  to  change  of  official  station; 
reimbursement,  46941 
Mileage  rates  for  privately  owned 

automobiles  and  telephone  use  while  on 
official  travel,  29775 
Per  diem  rates,  37710 
Privately  owned  vehicles;  operating  costs; 

report  to  Congress,  28068 
Relocation  allocations;  real  estate  origination 
fee  reimbursement  limitation,  etc.,  1 103 
Relocation  income  tax  allowance;  tax  table, 
16899 

GeologicaJ  Sarrey 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  15144 
Digital  cartographic  data;  price  revision,  22582 
Grants  and  cooperative  agreements; 
availability,  etc.: 
National  earthquake  hazards  reduction 

program.  39536 
Water  resources  research  program,  26889 
Meetings: 
Water  Dau  for  Public  Use  Advisory 
Committee.  8514 

Govenunent  Printing  Office 

NOTICES 

Meetings: 
Depository  Library  Council.  1845.  35377 

Harry  S.  Truman  Scholarship 
Foundation 

RULES 

Annual  scholarship  competition  provisions, 
23239 

NOTICES 

Meetings;  Sunshine  Act.  9023,  32819 
Scholarship  programs;  closing  date  for 
nominations,  37349 

Health  and  Human  Serriccf 
Department 

See  also  Agency  for  Toxic  Substances  and 
Disease  Registry;  Aging  Administration; 
Alcohol,  Drug  Abuse  and  Mental  Health 
Administration;  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration;  Centers  for 
Disease  Control;  Child  Support 
Enforcement  Office;  Community  Services 
Office;  Family  Support  Administration; 
Food  and  Drug  Administration;  Health 
Care  Financing  Administration;  Health 
Resources  and  Services  Administration; 


Human  Development  Services  Office; 
Indian  Health  Service;  Inspector  General 
Office,  Health  and  Human  Services 
Department;  National  Institutes  of  Health; 
Public  Health  Service;  Refugee 
Resettlement  Office;  Social  Security 
Administration 

RULES 

Acquisition  regulations,  15561 
Miscellaneous  amendments,  43205 
Correction,  44551 
Conflict  of  interests,  4409 
Federal  surplus  real  property;  leases  for  use 
for  facilities  to  assist  the  homeless,  7744 
Debarment  and  suspension  (nonprocurement), 

19161,  34474 
Employee  indemnification,  11279 
Federal  claims  collection 

Tax  refund  offset,  25592 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  47697 
Grants  administration: 

ADP  equipment  and  services;  conditions  for 

Federal  financial  assistance,  26 
Block  grant  programs — 
Audits  and  reporting  requirements,  etc., 

11656 
Low-income  home  energy  assistance 
program,  6824 
GranU  and  cooperative  agreements  to  State 
and  local  governments;  imiform 
administrative  requirements  (OMB  A- 102 
implementation),  8034 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  25595 
C^orrection,  26559 
Program  Fraud  Civil  Remedies  Act; 

implementation,  11656 
Service  of  process: 
National  vaccine  injury  compensation 
program,  4955 1 

PROPOSED  RULES 

Acquisition  regulations: 
Solicitation  provisions  and  contract  clauses, 
35852 
Grants  and  cooperative  agreements;  uniform 
administrative  requiremenu  (OMB  A-110 
implementation),  44716 
Human  subjects,  protection;  model  policy, 
45661 
Correction,  46745 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  4425 
Physicians  and  health  care  practitioners; 
adverse  information  national  data  bank, 
9264 
ReguUtory  agenda.  13770,  41884 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  27598,  28239 
Veterans  medical  benefits: 
Contract  medical  care;  non-federal  hospital 
payment/reimbursement  rates,  47726 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  1066,  2644.  3456.  4212.  5834. 
7050.  7973,  9811,  10564,  11706.  13322. 
15465.  18159,  19336,  20367.  22734.  23796, 
25011,  26865,  27764,  27765,  28698,  29525, 
30470,  30471.  31924,  32665-32696.  34166. 


351 12.  36122,  37057,  38345,  38346,  39523, 
40272,  41413,  43830,  44668,  44670,  46662, 
46663,  47766,  48726,  49791,  49792,  5191 1, 
53063 
Automated  information  systems;  management 

control  model  framework,  9144 
Children  and  youth  physical  fitness  hearings, 

34353 
Committees;  establishment,  renewal, 
termination,  etc.: 
Ethics  Advisory  Board,  35232 
Health  Promotion  and  Disease  Prevention 

Council.  10154 
Secretary's  Commission  on  Nursing.  84 
Federal  claims  collection;  interest  rates  on 

overdue  debts.  2540,  17763,  32106,  41626 
Federal  financial  participation  in  State 

assistance  expenditures  (AFDC,  Medicaid, 
etc.).  43477 
Grants  administration: 

Debarment  and  suspension — 
Glueck,  Charles  J..  M.D..  4458 
Milanese,  Claudio,  M.D.,  10291,  14856 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Long  term  care  research,  18349 
Underclass  problems,  35905 
Welfare  dependency  policy  reasearch,  9978 
Meetings: 
National  Center  for  Health  Services 

Research  and  Health  Care  Technology 
Assessment,  46118 
President's  Council  on  Physical  Fitness  and 

Sports.  48043 
Secretary's  Commission  on  Nursing.  1845. 
4894,  5042,  6701,  8805,  16782,  23452, 
27568,  31924,  38978,  44238,  49231 
Organization,  functions,  and  authority 
delegations: 
Administrative  Management  Services  Office 

et  al.,  18609 
Assistant  Secretary  for  Health,  3457,  3791, 

12992,  15140,  38978 
Associate  General  Counsel,  Public  Health 

Division,  48980 
Budget  Office,  29379 
Centers  for  Disease  Control,  43041 
Civil  Rights  Office,  49793 
Departmental  Grant  Appeals  Board,  38977 
Administrative  Law  Judges,  40131 
Chair  and  members,  40131 
Family  Support  Administration,  33850 
Food  and  Drug  Administration,  49607 
Health  Care  Financing  Administration, 

27767 
Human  Development  Services  Office,  25544 
Inspector  General  Office,  12993,  27765, 

36641,  47264 
Management  and  Acquisition  Office  et  al., 

39145 
Management  and  Budget,  Assistant 

Secretary,  25543,  51587 
National  Institutes  of  Health,  27567 
Personnel  Adminstration,  Assistant 
Secretary,  4720,  25543,  25544 
Public  Health  Service.  25381.  49359 
Social  Security  Administration.  567,  569, 
33853,  36641,  38062,  44238,  52236 
Poverty  income  guidelines;  annual  revision, 

4213 
Privacy  Act;  systems  of  records,  1 1707 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
41240 
Social  security  benefits: 
Cost  of  living  increase,  SSI  monthly  benefit 
amounts  increase,  average  of  total 


wages,  contribution  and  benefit  base, 
etc.,  43932,  49638 

Health  Care  Financing  Administration 

See  also  Inspector  General  Office,  Health  and 
Human  Services  Department 

RULES 

Medicaid: 
ADP  equipment  and  services;  conditions  for 

Federal  financial  assistance,  26 
Cost  of  living  increases;  treatment  of 
individuals  who  lose  SSI  eligibility, 
16550 
Health  care  facilities  (skilled  nursing  and 
intermediate  care);  long-term  survey, 
22850 
Health  maintenance  organizations  and 
prepaid  health  plans  contract 
requirements,  12010 
Hospitals,  skilled  nursing  facilities,  hospices, 

etc.;  fire  safety  standards,  11504 
Intermediate  care  facilities  for  mentally 
retarded — 
Correction  and  reduction  plans,  1984 
Standards.  20448 
Long-term  care  facilities  (skilled  nursing  and 
intermediate  care  facilities);  approval 
appeals  from  cancellation,  31334 
Organ  procurement  organizations  and 
protocols,  6526 
Correction,  9172,  18986 
Payments  to  institutions;  post-eligibility 
determinations  for  institutionalized 
individuals,  3586 
Correction,  5344,  12681 
Reporting  and  recordkeeping  requirements. 
12010.  16267 
Correction,  21762 
State  agencies  entering  into  Medicare  Part  B 
buy-in  agreements,  etc.;  correction.  657 
State  plans  and  grants  to  States.  36569 
Medicare: 
End  stage  renal  disease  program — 
Alternative  sanctions  for  suppliers  of 
services,  36274 
Health  care  facilities  (skilled  nursing  and 
intermediate  care);  long-term  survey. 
22850 
Health  maintenance  organizations  and 
prepaid  health  plans  contract 
requirements,  12010 
Hospital  insurance  entitlement  and 
supplementary  medical  insurance 
enrollment  and  entitlement,  47199 
Hospital  outpatient  services;  return  on  equity 

capital,  allowance  elimination,  12016 
Hospitals,  skilled  nursing  facilities,  hospices, 

etc.;  fire  safety  standards,  11504 
Indirect  Part  B  payment  procedure,  28384 

Correction,  40231 
Inpatient  hospital  prospective  payment 
system  and  1989  FY  rates,  38476 
Correction,  38835 
Network  organizations  responsibilities,  1617 
Organ  procurement  organizations  and 
protocols.  6526 
Correction,  9172,  18986 
Patient  confidentiality  for  human 

immunodeficiency  virus  (HIV)  testing, 
48645 
Periodic  interim  payments,  1621 
Payment  conditions,  6629 

Correction,  12945 
Physicians'  services;  reasonable  charge 
limitations,  26067 
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Provider-based  home  health  agencies  and 
hospices;  assignment  and  reassigiunent 
to  designated  regional  intermediaries, 
17936 

Reimbursement;  lesser  of  costs  or  charges 
provisions.  10077 
Correction.  12641 

Reporting  and  recordkeeping  requirements. 
12010,  16267 
Correction,  21762 

Supplementary  medical  insurance  premiums; 
correction,  4158 

PROPOSED  RULES 

Clinical  Laboratory  Improvement  Act 
programs: 
Laboratory  requirements,  29590 
Medicaid: 
Alien  eligibility,  38032 

Correction,  43320 
Health  care  financing  research  and 

demonstration;  Medicare  Catastrophic 
Coverage  Act  cooperative  agreements 
and  grants;  fimds  availabiUty,  50293 
Health  maintenance  organizations: 
Health  insuring  organizations  contracts, 
32406 
Hospitals,  participation  conditions; 
independent  laboratories,  services 
coverage  conditions;  and  end-stage  renal 
disease  services,  suppliers  coverage 
conditions,  22506 
Income  eligibility,  32252 
Laboratory  requirements,  29590 
Management  information  system — 
Mechanized  claims  processing  and 
information  retrieval  system; 
definition,  30317,  31801 
Membership  requirements  waiver  and  State 
option  for  disenrollment  restriction,  744 
Patient  confidentiality  for  human 

inununodeficiency  virus  (HIV)  testing, 
10404 
Peer  review  organizations  regulations 

(PRO),  utilization  and  quality  control — 
Amendments.  8654 
Personal  care  services  coverage,  24103 
Qualified  severely  impaired  individuals  who 

work;  eligibility,  15857 
Respiratory  care  for  ventilator-dependent 
individuals;  home  and  community-based 
services,  19950 
Medicare: 
CHAMPUS  and  CHAMPVA  participation; 
hospial  admissions  for  veterans,  hospital 
responsibility  for  emergency  care,  etc., 
22513 
Correction,  25240 
Direct  graduate  medical  education  costs; 

payment  policy,  36589 
End-stage  renal  disease  program — 
Hemodialysis  bloodlines;  reuse  protocol, 
28236 
Health  maintenance  organizations  and 
competitive  medical  plans — 
Coordinated  open  enrollment,  21696 
EnroUee  rights  and  other  provisions; 
explanation,  27718 
Hospital  insurance  entitlement  and 
supplementary  medical  insurance 
enrollment  and  entitlement,  S(X)8 
Hospital  outpatient  services;  "unbundling" 

prohibition.  29486 
Hospitals,  participation  conditions; 
independent  laboratories,  services 
coverage  conditions;  and  end-stage  renal 
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disease  services,  suppliers  coverage 

conditions,  22S06 
Immunosuppressive  drugs  coverage,  1383 
Inpatient  hospital  prospective  payment 

system  and  1989  FY  rate*.  9337.  12641. 

19498 
Correction,  27333 

Hospital-specific  rate  adjustment;  effect  of 
appeals.  22028,  23240 
Kidneys  sent  to  foreign  countries  or 

transplanted  in  non-Medicare 

beneficiaries;  costs  exclusion,  6672 
Laboratory  requirements,  29390 
Non-assigned  claims;  physician  liability. 

53025 
Patient  confidentiality  for  human 

immunodeficiency  virus  (HIV)  testing, 

10404 
Peer  review  organizations  regulations 

(PROX  utilization  and  quality  control- 
Amendments,  8634 
Physician  services;  prevailing  charge 

differentiab  for  specialists, 

discontinuation,  12037 
Secondary  payer  and  recovery  against  third 

parties,  22333 
Correction,  26712 
Suspension  of  payments,  interest  rates 

charged  on  overpayments  and 

underpayments,  and  determinations  of 

allowable  interest  expense,  31888 

NOTICES 

Medicaid: 
Capital  expenditure  review  agreements 
between  HHS  Secretary  and  Sutes; 
termination,  10431 
State  plan  amendments,  reconsideration; 
hearings — 
Arkansas.  43387 
California,  13288.  37332 
Louisiana,  29381 
Michigan.  9369 
Oklahoma.  38979 
Pennsylvania.  3218,  9983 
South  Dakota,  8699 
Tennessee.  84 
Texas,  644 
Utah,  8307 
Washington.  20022 
Medicare: 
Actuarial  rates,  monthly,  and  Part  B 

premium  rates  (1989),  38348 
Ambulatory  surgical  centers — 
Covered  surgical  procedures;  list,  2291 
Payment  rates,  proposed,  31468 
Capital  expenditure  review  agreements 
between  HHS  Secretary  and  States; 
termination,  10431 
Chemotherapy  in  physicians'  offices; 

payment,  39644 
Claims  hearings  by  administrative  law 

judges,  20023 
Economic  index,  38073 
Employers  and  duplicative  medicare  benefits; 
national  average  actuarial  value 
(Medical  Catastrophic  Coverage  Act), 
49233 
End-stage  renal  disease  program- 
Single  photon  and  radiographic 

absorptiometry,  coverage  withdrawn; 
and  dual  photon  absorptiometry 
noncoverage  continued,  34898 
Exclusion  of  certain  food  allergy  tests  and 

treatments  from  coverage.  38076 
Fiscal  intermediaries  and  carriers  budgets; 
data,  standards,  and  methodology,  31321 
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Fiscal  intermediaries  and  carriers 

performance;  criteria  and  evaluation 
standards,  33378 
Fiscal  intermediaries'  and  carriers'  budgets; 

data,  standards,  and  methodology.  36493 
Health  care  financing  research  and 

demonstration;  Medicare  Catastrophic 
Coverage  Act  cooperative  agreements 
and  grants;  ftands  availabibty,  30293 
Home  health  agency  coatt  per  visit;  schedule 

of  limits,  39130,  40771,  46013 
Hospice  care  payment  cap,  40494 
Inpatient  hospital  deductible  (1989),  38337, 

44144 
Inpatient  hospital  prospective  payment 

system:  19U  FY  changes.  1U34 
Monthly  hospital  insurance  premium  (Part  A 
premium)  for  uninsured  aged;  1989  FY, 
43161 
Peer  review  organizations — 
Contract  expirations  and  solicitation  of 
interest  from  in-Sute  organizations, 
7976.  10363,  28700 
Utilization  and  quality  control;  third  scope 
of  work.  33234 
Physicians'  participation  or  payments 

increase;  canjer  bonuses,  39643 
Program  issuances;  quarterly  listing,  21730, 

36891.  30377 
Skilled  nursing  facility  1989  coinsurance 
amount.  41242 
Meetings: 
Home  Health  Claims  Advisory  Committee, 

36890,  47381 
International  Classification  of  Diseases, 
Ninth  Revision,  Clinical  Modification 
Coordination  and  Maintenance 
Committee.  9988,  23014,  43984 
Supi^emental  Health  Insurance  Panel,  47873 
Uniform  Needs  Assessment  Instrunient(s) 
Development  Advisory  Panel,  17307, 
27083.33113,45984 
Organization,  functions,  and  authority 

delegations,  7402.  7803.  8308.  8309.  8977, 
13740,  24366,  26674,  27401,  28702,  29382, 
39323,  40493,  47263,  30461 
Privacy  Act: 
Computer  matching  program,  30382 
Systems  of  records,  182.  739,  7238,  13740, 
18194,  21920.  26313,  26674,  28440, 
33914,  36893,  38082,  40132,  4338843983, 
48314,  50384,  32792 

Health  Retourccs  and  Scniccs 
Adoriniatratioa 

See  also  Public  Health  Service 
NOTKJES 

Advisory  committees;  annual  reports; 

availability,  1414,  3439.  3944.  3043,  43937. 
47380,  50461 
Committees;  establishment,  renewal, 
termination,  etc.: 
AIDS  Advisory  Committee,  22223 
Maternal  and  Child  Health  Research  Grants 

Review  Committee,  26303 
Nurses  Education  Advisory  Council,  31388 
Community-based  elderly;  self-care  behaviors 

identification,  22223 
Dental  activities  of  HHS;  report  to  Congress, 
39808 


Grantt  and  cooperative  agreements; 
availabiUty,  etc.: 
Acquired  Immunodeficiency  Syndrome 
(AIDS)— 
Regional  education  and  training  centers. 
18610 
Acquired  Immunodeficiency  Syndrome 
(AIDS)  and  Human  Immunodeficiency 
Virus  (HIV);  service  demonstration 
projects.  12463 
Advanced  nurse  education,  etc.,  9813,  16390 
Area  health  education  center  programs. 

39326 
Area  health  education  centers  special 

initiatives,  32281,  43822 
Centers  for  Excellence- 
Final  review  criteria  (1988  FY).  20175 
Minority  health  educatioa.  9703 
Community  and  migrant  health  centers 

activities.  11343 
Comprehensive  primary  health  care  services; 
planning  and  development  by  sutewide 
organizations.  12602 
Family  medicine — 
Departments  establishment.  39327 
Faculty  development,  33384.  49929 
Graduate  training,  30717,  48585 
Maternal  and  child  health  services.  3267 
Predoctoral  training,  30719,  46121 
Federal  set-aside  program,  31168 
General  dentistry  practice;  residency  training 

and  advanced  education,  43822 
General  internal  medicine  and  pediatrics- 
Residency  training.  33383 
Geriatric  education  centers,  4894,  11347, 

39328 
Geriatric  medicine  and  dentistry  faculty 

training  projects,  9370,  20176 
Health  care  service  in  home  to  low-income 

persons,  15599 
Health  careers  opportunity  program.  23382, 
36641 
Low  income  levels,  13323 
Pediatric  Acquired  Inunune  Deficiency 
Syndrome  (AIDS)  health  care 
demonstration  projects,  31011 
Preventive  medicine  residency  training 

programs,  46506 
Residency  training  in  general  internal 

medicine  and  general  pediatrics,  49930 
Rural  health  medical  education 

demonstration  projects,  49237 
Tdecommunications  demonstration  project, 
43937 
Hill-Burton  assisted  facilities,  uncompensated 
services  programs;  assessment  policy 
change,  44934 
Homeless  population  health  services,  20177 
National  Health  Service  Corps  loan 
repayment  program,  etc.,  23154 
Non-acute  care  intermediate  and  long  term 
care  facilities  for  patients  with  AIDS; 
renovation  or  construction  project 
grants,  10433 
Nurse  anesthetist  and  professional  nurse 

traineeship  grants,  39648 
Nursing  post-baccalaureate  faculty 
fellowships,  7977,  20178,  36896 
Nursing  special  projects,  23459 
Organ  Procurement  Organizations,  15601 
Pediatric  AIDS;  health  care  demonstration 

projects,  7978 
Perinatal  health  promotion  organizations, 
16911 


Physician  assistants  programs,  184,  9149, 

39530 
Preventive  health  services  in  Pacific  Basin, 

22052 
Preventive  medicine  residency  training 

programs,  31103 
RursJ  health  research  centers,  12730 
Health  education  assistance  loan  (HEAL) 
program: 
Qiiarteriy  interest  rates,  28272,  41420 
Medically  underserved  populations, 
designations,  5638,  10434,  39532 
Meetings;  advisory  committees: 
January,  49608,  50295 
February,  2789,  3944 
March,  4725,  6874 
May,  7803,  10294.  16472 
June.  12468 
July,  23459 
August,  22223,  23439 
September,  30103 
October.  38084,  40134 
November,  33916,  39330 
National  Disaster  Medical  System;  medical 
manpower  component  establishment, 
12994 
National  vaccine  injury  compensation  program; 

petitions  received,  31388 
Organ  transplantation  for  foreign  nationals  and 
exportation  of  organs;  United  Network  for 
Organ  Sharing  policies,  8977 
Organization,  fiinctions,  and  authority 
delegations.  See  entries  under  Public 
Health  Service. 
Privacy  Act: 
Systems  of  records,  31012 
Systems  of  records;  annual  publication, 
47338 
Vaccine  injury  compensation  program, 
national;  petitions  received,  48386 

Hearingi  and  Appeab  Office,  Energy 
Department 

NOTICES 

Cases  filed,  7013,  9688,  9974,  10147,  10148, 
10276,  15124,  15447-15431,  16186,  16187. 
17300.  17301,  18881,  18883,  18884,  18886. 
18887,  19998.  19999,  21907-21909,  22718. 
27066-27068,  2776a  38770,  38771,  39346. 
39770-39778.  40262,  43014.  44321.  43966. 
47735.  47756.  49910-49912,  51584,  32229, 
32778 

Decisions  and  orders.  1816.  1818.  3248-3233. 
3434,  4879.  4882.  7013,  7560,  8802-8804, 
9689.  10276,  10930,  10931,  10935,  12071, 
15125,  15452,  15456,  17502,  17503,  18888, 
18890.  18893.  20003.  20006.  22719,  22723, 
24136,  24781.  27069-27074,  31754,  31737, 
32433,  32436,  32632,  35899,  35902,  38773, 
38776,  39347,  39513,  39769,  40263,  40265. 
43015-43025,  44523,  45967,  52229 

Deposit  fund  escrow  account  (petroleum 
violations): 
Escrow  funds;  excess  determinations,  45378 

Remedial  orders: 
Objections  filed.  10279.  10935.  15126.  16188. 
17503.  43971.  47737.  51383 

Special  refund  procedures;  implementation, 
3254,  3437,  3440,  3928,  4453,  5455,  7017, 
9691,  9693,  10279.  10936,  10940.  12437, 
13126,  13593,  17974.  21910.  22723,  23307. 
24782.  26303,  26630.  27536.  29271,  30863, 
31416.  31910.  34830.  36486.  37337,  39778, 
39781,  40763,  43028,  43030,  45971,  46936. 
47257.  48302.  49915 


Hearingi  and  Appeals  Office,  Intoior 
Dqiartment 

RULES 

Hearings  and  appeals  procedures: 
Administrative  proceedings;  disclosure  of 

evidence.  49658 
Indian  probate  proceedings.  48648 
Individual  civil  penalties.  8732 
Correction,  10036 

PROPOSED  RULES 

Hearings  and  appeals  procedures: 
Indian  estates;  probate,  23291 

Historic  Prcaenration,  AdTisory 
Council 

PROPOSED  RULES 

Regulatory  agenda,  42480 

NOTICES 

Meetings,  11109,  30434,  36083 

Housing  and  Urban  DcTelopment 
Department 

RULES 

Acquisition  regulations,  7187 
Solicitation  provisions,  contract  clauses,  and 
required  forms,  46332 
Community  development  block  grants: 
Community  facilities — 
Enterprise  zone  development,  30944, 

48638 
Lead-based  paint  hazard  elimination,  20790 
Emergency  shelter  grants  program,  30186 
Relocation,  displacement,  and  acquisition, 
31234 
Effective  date,  40220 
Updates  and  amendments,  34416 
Correction,  41329 
Effective  date,  40220 
Urban  development  action  grant  program; 

1989  FY  fimding  rounds,  44186 
Urban  development  action  grants — 

Small  cities  consortia,  52414 
Urban  development  action  grants;  project 
selection  criteria;  and  eligible  cities 
definition.  33026 
Effective  date.  40220 
DdMrment  and  suspension  (nonprocurement). 
19161.  30049.  34474,  45903 
Correction.  30049 
Fair  housing: 
Complaint  processing.  24184 
Reporting  and  recordkeeping  requirements, 

9868 
State  and  local  laws;  substantially  equivalent 
laws  recognition,  6964,  23757 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  37346 
Government  National  Mortgage  Association: 

Attorneys-in-fact  list,  6601 
Grants  and  cooperative  agreements  to  State 
and  local  governments;  uniform 
administrative  requirements  (OMB  A- 102 
implementation),  8034 
Technical  amendment,  41330 
Lead-based  paint  hazard  elimination,  20790 


Housing 

Low  income  housing: 
Elderly  or  handicapped  bousing — 

Interest  rate  lowis.  19899,  43263,  49139 
Housing  assistance  payments  (Section  8) — 
Aliens;  assisted  bousing  use;  restrictioas, 

842,6600 
Contract  rent  annual  adjustment  factors, 

49828 
Existing  housing;  lead-based  paint  hazard 

elimination,  20790 
Fair  market  rent  for  new  construction  and 
substantial  rehabUitatton,  13406, 
14934,  23326 
Fair  market  rent  schedules  for  existing 
housing,  loan  management  and 
property  disposition,  moderate 
rehabilitation,  and  housing  voodier 
programs,  8888,  36700 
Multifamily  projects;  management  and 

disposition.  27138 
Preference  for  fiunilies  occupying 

substandard  housing,  involuntarily 
displaced,  or  paying  more  than  1^ 
percent  of  income  for  rent,  1 122,  6600 
Rent  supplements;  Federal  tenant  selection 

preferences,  13818 
Shared  housing,  4388,  7734 
Single  and  multifamHy  mortgage 

authorities;  section  202  per  unit  cost 
limits,  8874 
Special  allocations;  lead-bsaed  paint  hazard 

elimination,  20790 
Tenancy  termination,  3366 
Housing  voucher  program,  34372 
Correction,  36450 
Effective  date,  40220 
Manufactured  home  construction  and  safety 
standards: 
Lead  standards  in  water  piping,  23610 
Water,  drain,  gas,  and  electric  utility 
connection;  reference  standards  and 
placement  requirements;  effective  date, 
6600 
Minimum  property  sCsndards: 

Lead  standards  in  water  piping,  1 1270 
Mortgage  and  loan  insurance  programs: 
Aliens;  assisted  housing  use;  restrictions,  842 

Effective  date,  6600 
Allegany  Reservation  of  Seneca  Nations  of 
Indians,  3807,  4498,  9869 
Correction,  13404 
Distributive  shares,  nonentitlement  in  event 

of  foreclosure,  10529 
Hospital  mortgage  insurance,  16068 
Interest  rate  changes,  3365,  14789,  19774, 

46084 
Low  income  housing  mortgages; 

prepayment,  11224 
Maximum  mortgage  limits  for  high-cost 
areas,  3364,  6922,  9869,  11997,  13403, 
19897,  28871,  36448,  48636,  49835 
MultifismOy  housing  projects- 
Rent  control,  IS8I3 
Mutual  mortgage  insurance  and 
rehabilitation  loans — 
Occupied  conveyance,  868,  8626 
Single-deficiency  judgments,  4384 
Nursing  homes  and  similar  projects — 
FHA  insurance  coverage,  13671 
Full  insurance  and  coinsurance,  33724. 
40220 
Preference  for  bmilies  occupying 
substandard  housing,  involuntarily 
displaced,  or  paying  more  than  fifty 
percent  of  income  for  rent,  1122 
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Eflective  date,  6600 
Rent  supplements;  Federal  tenant  Kiectkm 

prefetences,  13818 
Single  and  multifamily  mortgage  authorities; 
section  202  per  unit  cost  limits,  8874 
Correction,  10071 
Single  family  mortgage  instruments,  34279 
Single  family  mortgage  insurance 

Effective  date  and  correcticm,  40220 
Technical  amendments,  613 

Effective  date,  6600 
Tenancy  termination,  3366 
National  Housing  Act;  implementation: 
Mutual  insurance  programs;  direct 
endorsement  processing,  3201 
Effective  date,  6600 
Nondiscrimination  on  basis  of  handicap  in 
federally-assisted  programs  and  activities 
20216 
Correction,  28113,  34634 
Program  Fraud  Civil  Remedies  Act; 

implementation,  24000 
Public  and  Indian  housing: 
Aliens;  assisted  housing  use;  restrictions,  842 

Effective  date,  6600 
Comprehensive  improvement  assistance 
program;  multi-stage  funding,  13331 
Indian  Housing  Act;  implementation,  37494 
Indian  preference,  24684 
Lead-based  paint  hazard  elimination,  20790 
Loan  forgiveness;  policy  statement,  31274 
Mutual  help  homeownership  opportunity 

program;  self-help  development,  37303 
Performance  Funding  System;  insurance 

costs,  23132 
Preference  for  families  occupying 
substandard  housing,  involuntarily 
displaced,  or  paying  more  than  fifty 
percent  of  income  for  rent,  1 122 
Effective  date,  6600 
Public  housing  development  cost 
containment  policies,  41397 
Public  housing  projects — 
Demolition  or  disposition,  30984,  40220 
State-determined  prevailing  wage  rates; 
preemption,  302OS 
Tenancy  and  administrative  grievance 
procedure,  33216 
Effective  date.  40220,  44876 
Tenant  management,  34676 

Effective  date  and  correction,  40220 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  4964 
Slum  clearance  and  urban  renewal: 
Rehabilitation  loan  program — 
Lead-based  paint  hazard  elimination,  20790 
Risk  premium  and  application  fee 
provisions;  removal,  43863 
Rental  rehabiliution  program,  23462,  49138 
Correction,  28113 
Grant  amounts,  reallocation,  28990 
Lead-based  paint  hazard  elimination,  20790 
Supportive  housing  demonstration  program: 
Handicapped  homeless  persons;  transitional 
and  permanent  housing,  23898 

PROPOSED  RULES 

Community  development  block  grants: 
Community  development  work  study 

program,  31224 
Community  facilities;  enterprise  zone 

development,  20336 
Housing  and  Community  Development  Act 

of  1987;  urban  development  action  grant 

(UDAO)  program,  13366 


Lead-baaed  paint  hazard  elimination.  1 1 164 
Social  security  and  employer  identification 
numbers  disclosure  by  apfrficants  and 
participants,  40624 
Urban  development  action  g^ts— 
Business  relocations;  proUbitions,  17724 
Small  cities  consortia.  30442 
Urban  homesteading  program,  41026 
Fair  housing: 
Assistance  program;  administrative  fimding 

system,  34668 
Fair  Housing  Amendments  Act; 

implementation,  44992 
Initiatives  program,  23376 
Sute  and  local  laws;  substantially  equivalent 
laws  recognition,  260 
Government  National  Mortgage  Association: 
Mortgage-backed  securities  program;  eligible 
issurers,  40438 
Grant  programs: 
Nehemiah  housing  opportunity  program, 
43216 
Grants  and  cooperative  agreements;  imiform 
administrative  requirements  (OMB  A- 110 
implementation),  44716 
Human  subjects,  protection;  model  policy, 
43661 
Correction.  46743 
IntersUte  land  sales  registration  program: 

Subdivisions;  exemption,  30443 
Lead-based  paint  hazard  elimination,  1 1 164 
Low  income  housing: 
Aliens  assisted  housing  use  restrictions, 

41038 
Elderly  or  handicapped  housing — 
Projects  for  nonelderly  handicapped 
famiUes.  44288 
Housing  assistance  payments  (Section  8) — 
Existing  housing;  lead-based  paint  hazard 

elimination,  11164 
Fair  market  rent  for  new  construction  and 
substantial  rehabiliution,  9930,  44616 
Fair  market  rent  schedules  for  existing 
housing,  loan  management  and 
property  disposition,  moderate 
rehabilitation  and  housing  voucher 
programs,  12278 
Lower  income  families  percentage  limits 
implementation;  assisted  housing 
income  eligibility,  13412 
Special  allocations;  lead-baaed  paint  hazard 
elimination,  11164 
Social  security  and  employer  identification 
numbers  disclosure  by  applicants  and 
participants,  40624 
Mortgage  and  loan  insurance  programs: 
Aliens  assisted  housing  use  restrictions, 

41038 
Home  equity  conversion  mortgage 

demonstration,  43136 
Loan  origination  fee  and  mortgagor  income 

requirements  deregulation,  13408 
Multifamily  subsidized  projects;  certification, 
recertification,  and  subsidy  billing 
procedures;  computer  automation  of 
data.  20649 
Property  improvement  and  manufactured 
home  loans;  miscellaneous  amendments, 
30697,  39613 
Single  and  multifamily  programs;  appraisals 

and  property  inspections,  12431 
Single  family  mortgage  instruments,  23434 
Single  family  occupant  and  investor 

mortgagors,  38844 
Social  security  and  employer  identification 
numbers  disclosure  by  applicants  and 
participants,  40624 


Public  and  Indian  housing: 
Aliens  assisted  housing  use  restrictions, 

41038 
Comprehensive  improvement  assistance 

program;  special  purpose  modemizatioo, 
40903 
Consolidated  program;  change  from  loan 

funding  to  grant  funding,  24334 
Elderly  and  near  elderly  families;  preference 
and  discretionary  preference  in  public 
housing  projects,  40240 
Lead-based  paint  hazard  elimination,  11164 
Litigation  reporting  and  related  requirements 

for  assistance  recipients,  43610 
PHA-owned  or  leased  projects;  maintenance 
and  operation — 
Consolidated  supply  program  purchase 
agreements;  purchase  limitations, 
23348 
Public  housing  comprehensive  assistance 
improvement  and  comprehensive  grant 
programs,  43648 
Social  security  and  employer  identification 
numbers  disclosure  by  applicants  and 
participants,  40624 
Tenant  management.  23276 
Real  EsUte  Settlement  Procedures  Act; 
implementation: 
Controlled  business  provisions,  etc.,  17424 
Regulatory  agenda,  13834,  41974 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  27398,  28239 
Slum  clearance  and  urban  renewal: 
Rehabiliution  loan  program;  lead-based  paint 

hazard  elimination,  1 1 164 
Rental  rehabilitation  program;  lead-based 

paint  hazard  eliminatioii.  1 1 164 
Social  security  and  employer  identification 
numbers  disclosure  by  applicanU  and 
participants.  40624 

NOTICES 

Agency  information  coUection  activities  under 
OMB  review,  1943,  3461,  3047,  7053,  7241, 
7983,  8700,  9989,  12193,  12468,  12824, 
18167,  19823,  20692,  21924,  22388,  23313, 
23927,  24368,  24370.  24301,  23348,  26306. 
26309,  27402,  28273,  28916,  29384,  30103, 
30344,  30728,  31104,  32468,  32944,  32943, 
33547,  34354,  34355,  36504-36506,  36644, 
37059,  37354,  37490,  38788,  39535,  39811, 
40964,  40965.  41631.  43045,  45162,  45422. 
45825,  46666,  47581,  49239,  50111,  50112. 
30387,  31322,  51323,  52509 
Debenture  recall  of  certain  General  Insurance 

Fund  deventures,  38359 
Environmental  suteinents;  availability,  etc.: 
Austin.  TX.  12825 

Ciudad  Encatada  housing  project,  PR,  36652 
McKinney,  TX,  23386 
San  Antonio,  TX,  31923 
Fair  housing: 
Sute  and  local  laws;  substantially  equivalent 
laws  recognition,  26318,  41630 
Federalism;  implemenUtion.  31926 
Granto  and  cooperative  agreements; 
availability,  etc.: 
Community  development  block  grant 
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program — 
Community  devdopraent  work  study 

program,  31226,  37490 
Enterprise  zone  development;  nominations, 

36899 
HUD-administered  small  cities  program, 
12469 
Conununity  housing  resource  board 

program,  17162 
Comprehensive  homeless  assistance  plan, 

32600 
ContracU  and  subcontracts  to  foreign 

countries;  awards  restrictions,  22569 
Emergency  shelter  grants  program,  4900 
Fair  bousing  assistance  program,  2340 
Housing  assistance  payments  (Section  8) — 
Housing  voucher  program,  9372,  48731 
Indian  tribes  and  Alaskan  Native  villages, 
43274 
Neighboilwod  development  demonstration 

program.  16634 
Public  and  Indian  housing — 
Public  housing  child  care  demonstration 
program,  31236 
Rental  rehabiliution  program;  formula 

allocations,  etc.,  11024, 49272 
Supportive  housing  demonstration  program, 
4438,  6705,  23926 
IntersUte  land  sales  registration: 
Administrative  proceedings,  12469,  36307 
Delegated  developers;  suspension  order, 
26319 
Lead-based  paint  abatement  demonstration 

program,  32701 
Low  income  housing: 
Eldeily  or  handicapped  housing  direct  loan 
program  (Section  202);  fund  availability, 
12270 
Housing  assistance  paymento  (Section  8) — 
Lower  income  families  percentage  limits 
implementation;  asristwl  housing 
income  eligibility,  15466 
Multifamily  subsidized  projects;  computer 
automation  of  daU  for  certification, 
recertification,  and  subsidy  billing,  645 
Manufactured  home  construction  and  safety 
standards: 
Private  organization;  standard  development 
and  maintenance,  4463 
Mortgage  and  loan  insurance  programs: 
Debenture  interest  rates,  1521,  3807,  28917 
Government  National  Mortgage  Associatimi 
mortgage-backed  securities  program; 
interest  rate  requirements,  49240 
Organization,  functions,  and  authority 
delegations: 
Assistant  Secretaries  and  Inspector  General; 

debarment  and  suspension.  39333 
Assistant  Secretary  for  Community  Planning 

and  Development  et  al.,  20363 
Assistant  Secretary  for  Fair  Housing  and 

Equal  Opportunity,  20233,  25583 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  et  al. — 
Nehemiah  housing  opportunities  grante 
program,  45231 
Assistant  Secretary  for  Policy  Development 

and  Research  et  al.,  48730 
Associate  General  Counsel  for  Litigation, 

50386 
Genera]  Counsel;  E.O.'s  1206  and  12630 

implemenUtion,  17766 
Regional  Administrators  et  al.;  fair  housing 
assistance  and  community  housing 
resource  board  programs  cooperative 
agreements  and  grants,  2647 


Regional  ofiioes,  etc.;  order  of  succession— 

Atlanta.  52510 

Columbia,  22389,  30343 

Coral  Gables,  646 

Greensboro,  1944 

Knoxville,  26319 

Memphis,  28918 

Minneapolis-St  Paul.  3463 

Nashville,  32945,  35410 

New  York.  25386 

Sacramento,  40966,  48367 

Seatae,  1944 

Tampa,  28918 
Privacy  Act;  systems  of  records,  1942,  7242, 

22373,  26310 
Public  and  Indian  housing: 
Federally  mandated  exclusions  from  income, 

6036 
Lead-based  paint  hazard  elimination,  44328 
Public  housing  homeownership  program, 
44358 

Hnoiia  DerdopoieBt  Serrkei  Office 

RULES 

Adoption  assistance  program;  nonrecurring 

expenses,  50215 
GranU: 
ADP  equipment  and  services;  conditions  for 

Federal  financial  asajstancf,  26 
Aging;  State  and  community  programs  and 
Indian  Tribes  and  older  Native 
Hawaiians,  supportive  and  nutrition 
services,  33758 
Head  Start  program;  staff  recruitment  and 
selection  policies  (child  abuse  and  neglect 
prevention  provisions),  5975 
Native  American  programs  administration; 
Native  Hawaiians  and  Native  American 
Pacific  Islander^  financial  assistanrr, 
23964 
Conectioo.  28223 

PROPOSED  RULES 

Adoption  assistance  program;  nonrecurring 

expenses,  12436 
Developmental  disabilities  program: 
State  use  of  Federal  funds;  University 
Affiliated  Programs  applications  peer 
review  process,  49332 
Granto: 
Aging;  Sute  and  community  programs  and 
supportive  and  nutrition  services  for 
Indian  Tribes  and  older  Hawaiians, 
10107 
Head  Start  program: 

Handicapped  children;  program  services, 
performance  standards,  41088,  47235 
Staff  requiremento  and  program  options, 
49565 
Native  American  programs;  Native  Hawaiians, 
1806 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Child  Abuse  and  Neglect  National  Advisory 
Board,  26503 
Granto  and  cooperative  agreements; 
availability,  etc.: 
Alaskan  Native  social  and  economic 

development  projects,  28442 
American  Indian,  Native  Hawaiian,  and 

Native  American  Pacific  Islanders  social 
and  economic  development  projects, 
21782 


Child  abuse  and  neglect — 
Prevention  activities,  3640 
Prevention  and  treatment;  research 
demonstration  priorities,  53065 
Child  care  (temporary)  for  handicapped 
cUldrea  and  crisis  nurseries,  25262, 
25722 
Child  deveiopaent  associate  sdwlarship 

assistanoe  program.  23801 
Oiild  wdfare  services  State  grant  program; 

allotment  percentages,  53071 
Comprehensive  chikt  development  program, 

32812 
Coordinated  diacretioiiary  fiinds  program, 

33686,36897 
Developmental  disabilities — 
Basic  support,  protection,  and  advocacy 
programs;  Federal  allotment  to  St^es, 
10294,  28915 
National  information  and  referral  system, 

5640,8806 
Projecto  of  national  signifjcancr.  13167, 

13169 
Univenity  affiliated  program,  6702 
Family  violeace  pteventioa  and  services  for 
States,  Indian  Tribes,  and  Tribal 
organizations,  4895,  30295 
Head  Start  program,  33861,  41420,  32490 
Indian  tribes;  supportive  and  nntritioaal 

services  for  older  Indians,  36642,  47874 
Native  Hawaiian  rev(rfviiig  loan  fimd 

demonstration  project,  23974 
Runaway  and  homdeas  youdi  basic  center 
and  comtlinated  networking  giaali 
program,7142.  13494 
Social  services  block  grant  program;  Federal 
allotmentt  to  States.  3079.  4221,  4238. 
48043 
Meetings: 
Federal  Council  on  Aging.  2645.  13449. 

29088,  43772 
President's  Committee  on  Mental 
Retardation.  645.  10158.  43162 
Native  Americans  Administration;  formal  paaci 
review  process  for  financial  assistanor 
applicatioas.  44125 
OrganizatkM.  fimctions.  and  antbority 
del^ations,  38980 

Hnnuu  iBuuiBodefidcacy  VirM 
EpideBik  PrcsideBtial 
Commisiioii 

See  Presidential  Commission  on  the  Human 
Immunodeficiency  Vims  Epidemic 

Immigratioa  and  Natnralizatioo 
Service 

RULES 

Aliens: 
Criminal  aliens  and  alien  drag  trafficker^ 
deportation  proceedings;  authority 
extended,  etc.,  9281 
Juveniles;  detention  and  release,  17449 
Citizenship  and  nationalizatioa: 
Field  office  organization,  oath  of  allegiance, 
and  certificates  of  citizenship,  23603 
Executive  Office  for  Immigration  Review: 
Board  of  Immigration  Appeals;  jud^s  and 
members  designation,  15659 
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RepraenUtioB  and  : 
Foragn-lkensed  attonieyt.  7727 
Immigration: 
Adjudication  of  application  or  viia  petition, 

26034 
Beneficiary;  automatic  convernon  of 

ciaanfication;  correction,  2824 
Commuter  aliens,  18239 
Conveyance  seizures  and  forfeitures.  43187 
Employment  of  aliens,  20086 
Marriage  fraud,  30011 
Northern  Mariana  Islands;  inspection  of 

persons  applying  for  admission,  23379 
Railroad  lines,  international  bridges,  or  toll 
roads;  unauthorized  landing  of  aliens  by 
owners  and  operators  prevention,  26033 
Immigration  and  nationality: 

Forms.  33443 
Immigration  Reform  and  Control  Act; 
implementation: 
Aliens;  adjustment  of  status  (legalization 

program),  9274,  2338a  43986 
Applicant  processing  for  legalizatioa 

program,  43984 
Employment  of  aliens;  controls,  861 1 
Felony  and  misdemeanor  definitions,  9862 
Nonimmigrant  classification  category  for 
certain  parents  and  children  of  special 
immigrants,  3331,  26230 
Special  agricultural  workers 
Employment  records,  27333 
Fteliminary  application  definition,  etc., 
10062 
Visa  waiver  pilot  program.  24898,  30160 
Immigration  user  fee,  3736 
Nonimmigrant  classes: 
Foreign  government  and  international 
organization  officials  dependents,  etc.; 
employment  suthorization,  46830 
Nonimmigrants;  documentary  requirements; 
waivers,  etc.: 
Admission  of  inadmissible  aliens;  parole — 
Mentally  retarded  aliens  accompanied  by 
family  member  or  guardian,  40866 
Organization,  functions,  and  authority 
delegations: 
Camden,  NJ;  port  of  entry,  13194 
Service  officers;  powers  and  duties,  33799 
Reporting  and  recordkeeping  requirements, 
33441 

PROPOSED  RULES 

Aliens: 
Asylum  snd  withholding  of  deportation 

procedures,  11300 
Excludable  aliens,  custody,  and  detention; 
immigration  user  fee,  1791 
Executive  Office  for  Immigration  Review: 
Aliens  and  nationality;  asylum  and 

withholding  of  deportation  procedures, 
28231 
Immigration: 

Marriage  fraud,  2426 
Immigration  Reform  and  Control  Act; 
implementation: 
Aliens;  adjustment  of  status  Qegalization 
program),  29804 
Applicant  processing.  29818 
Preliminary  draft  availabiUty,  18096 
Replenishment  agricultural  workers; 

temporary  resident  status;  admission  or 
adjustment,  30685 
Visa  waiver  pilot  program,  16972 
INS/Executive  Office  for  Immigration  Review 

fee  schedule,  30230 
Nonimmigrant  classes: 
Admission,  extension,  and  maintenance  of 
sutus;  definition  of  trade,  48914 


Temporary  alien  workers  claasificatioo, 

43217 
Visa  waiver  pilot  program,  16972 
Nonimmigrants;  dociuientary  requirements; 
waivers,  etc.: 
Admission  of  inadmissible  aliens;  parole- 
Mentally  retarded  aliens  accompanied  by 
fandly  member  or  guardian.  3403 

NOTICES 

Aliens: 
Asylum  adjudications  prooednre  change. 
2893 
Applications  and  petitions;  direct  mail  to 
Regional  Service  Centers: 
San  Ysidro.  CA.  3479,  9382 
Cooperative  agreements: 
Certification  of  State  governments  as 
qualified  designated  entities,  9716 
Immigration  Reform  and  Control  Act; 
implementation: 
Legalization;  English  language/citizenship 
standard  test,  8702.  21333 
Meetings: 
User  Fee  Advisory  Committee.  9824,  40283 

IndepeBdent  Comnel  Office 

RULES 

Freedom  of  Information  Act;  implementation, 
8893 

Indian  Afbdn  Borem 

RULES 

Education  assistance: 

Education  persoimel,  37674 
Land  and  water: 
Flathead  Irrigation  and  Power  Project,  MT; 

power  rate  schedule,  6143 
Life  esUtes  and  future  interests,  23932 
Reporting  and  recordkeeping  requirements, 

21993 
Revolving  cattle  pool;  CFR  Part  removed, 

44010 
Tribal  government: 
Alaska  Natives;  enrolment;  CFR  Part 

removed,  21993 
Cow  Creek  Band  of  Umpqua  Indians; 
enrollment.  11271 
Trust  or  restricted  status  of  certain  Indian 
lands;  extension,  30673 

PROPOSED  RULES 

Acquisition  regulations: 

Buy  Indian  Act;  implementation,  24738 
Correction,  26360 
Land  acquisitions: 
Trust  restrictions  for  off  reservation  lands 
used  in  bingo  or  other  gaming 
enterprises,  1797 
Osage  judgment  funds  for  education; 

management,  24732 
Tribal  government: 
Cow  Creek  Band  of  Umpqua  Indians; 
enrollment,  20333 
Correction.  24331 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  23387.  34336.  36901.  37333. 
39631.  41632 

Buy  Indian  Act;  contracts  eligibility,  1322 

Cherokee  Nation  of  Oklahoma  and  Kaw,  Otoe- 
Missouria,  Pawnee,  Ponca,  and  Tonkawa 
Indian  Tribes  of  Oklahoma;  partition 
agreement,  23691 

Claims  settlement: 
Hoopa  Valley  Tribe,  49361 


Wampanoag  Tribal  Council  of  Gay  Head. 
Inc.,  2293 
Committees;  estabUshment.  renewal, 
termination,  etc.: 
Osage  Tribal  Education  Committee; 
membership.  48387 
Environmental  statements;  availabiUty.  etc.: 
Ft  Mojave  Indian  Reaervatioo.  NV,  32829 
SanU  Ana  Pueblo  Indian  Reservation,  NM. 
3946,28071 
Fue  Management  Policy  Review  Team; 

recommendations.  31196 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Indian  child  welfare  program,  30366 
Planning  of  new  institutioas  program 

(detention  centers^  49796 
Sdf-goveniance  demonstration  project. 
49608 
Hoopa- Yurok  Settlement  Act;  settlement  roll 

preparation,  49793 
Indian  tribal  entities;  list,  32829 
Indian  tribes,  acknowledgment  of  existence 
determinations,  etc.: 
Cherokees  of  Southeast  Alabama,  Inc.,  29088 
Choinumni  Council,  33867 
Coastanoan  Band  of  Carmel  Mission  Indians,  - 

40274 
Machis  Lower  Alabama  Creek  Indian  Tribe, 

Inc.,  23694.  23030 
Snoquahnoo  Tribe  of  Whidbey  Island.  28274 
Wukchunsni  Council.  16193 
Indian  tribes  performing  law  enforcement 

functions,  33867.  44127 
Indian-owned  lands;  land  records,  etc.;  official 
custody: 
Saginaw  Chippewa  Indians,  MI  and  MN, 
46122 
International  labor  affairs: 
Indigenous  and  Tribal  Populations 

Convention;  partial  revision,  43779 
Irrigation  projects;  operation  and  maintmanrr 
charges: 
Blackfeet,  Crow,  Fort  Belknap,  Fort  Peck, 

and  Wind  River  Agencies,  MT,  1943 
Flathead  Irrigation  Project,  MT,  39133 
Salt  River  Indian  Irrigation  Project,  AZ, 

15893 
San  Carlos  Irrigation  Project,  AZ,  32109 
Judgment  funds;  plans  for  use  and  distribution: 
Crow  Creek  Sioux  Tribe,  16193 
Lower  Brule  Sioux  Tribe,  16193 
Navajo  Tribe,  29089 
Jurisdiction  retrocession: 

Ely  Indian  Colony,  NV,  S837 
Land  transfers: 
Pueblos  in  Albuquerque,  NM,  2093 
Wind  River  Indian  Reservation.  WY,  1834 
Liquor  and  tobacco  sale  or  distribution 
ordinance: 
Cheyenne  River  Sioux  Tribe,  SD,  20179 
Meetings: 
Child  Protection  National  Oversight 
Committee,  11349 
Reservation  establishment,  additions,  etc.: 
Jicarilb  Apache  Reservation,  NM,  37333, 

37336 
Pueblo  of  Acoma  Reservation,  NM,  37337 
Pueblo  of  Ijiguna  Reservation,  NM,  37338 
St.  Croix  Chippewa  Indians  of  Wisconsin, 
39134 
School  construction  priority  list,  31397 
Seminole  Indian  Land  Claims  Settlement  Act; 
settlement  agreement  validation,  23214 
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White  Earth  Reservation  Land  Settlement  Act; 
ratification  of  questionable  land  transfers, 
9150 

Indian  Health  Service 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Health  professions  education  loans; 

repayment  program,  29953 
Health  promotion  and  disease  prevention 

demonstration  projects,  27904 
Indian  health  professions  preparatory  and 
pregraduate  scholarship  programs  and 
Indian  health  scholarship  program,  3792 
Tribal  management  program  for  American 
Indian/Alaska  Native  tribal 
organizations,  10436 
Health  service  delivery  areas: 

Geographic  composition,  32460 
Privacy  Act: 
Systems  of  records;  annual  publication, 
47347 

Infant  Mortality,  National 
Commission  to  Prevent 

See  National  Commission  to  Prevent  Infant 
Mortality 

Information  Security  Oversiglit  OfRce 

RULES 

National  security  information  program; 
implementation 
Standard  forms  (SF  312.  SF  189,  SF  189-A), 
38278 

Inspector  General  Office,  Health  and 
Human  Services  Department 

PROPOSED  RULES 

Civil  money  penalties;  medical  malpractice 
payments  and  breach  of  confidentiality  of 
information,  9260 
Medicaid  program: 
CHAMPUS  and  CHAMPVA  participation; 
hospital  admissions  for  veterans,  hospital 
responsibility  for  emergency  care,  etc., 
22313 
Program  integrity;  fraud  and  abuse;  anti- 
kickback  provisions,  51856 
Withdrawn,  52448 
Medicare  program: 

Hospital  outpatient  services;  "unbundling" 

prohibition,  29486 
CHAMPUS  and  CHAMPVA  participation; 
hospital  admissions  for  veterans,  hospital 
responsibility  for  emergency  care,  etc., 
22513 
Program  integrity;  fraud  and  abuse;  anti- 
kickback  provisions,  51856 
Withdrawn,  52448 

Inter-American  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  1888,  15771,  35254, 
36944,  40821.  43798 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Geological 
Survey;  Hearings  and  Appeals  OfTice, 
Interior  Department;  Indian  Affairs 
Bureau;  Land  Management  Bureau; 
Minerals  Management  Service;  Mines 


Bureau;  National  Park  Service; 
Reclamation  Bureau;  Surface  Mining 
Reclamation  and  Enforcement  Office 

RULES 

Conflict  of  interesu,  8186 

Debarment  and  suspension  (nonprocurement), 

19161,  34474 
Freedom  of  Information  Act;  implementation: 
Field  offices  list;  update,  16128 
Uniform  fee  schedule  and  administrative 
guidelines,  24 
Grants  and  cooperative  agreements  to  State 
and  local  governments;  uniform 
administrative  requirements  (OMB  A- 102 
implementation),  8034 
Hearings  and  appeals  procedures: 
Indian  probate  fees,  27686 
Public  lands,  13266 
Privacy  Act;  implementation,  3748 
Program  Fraud  Civil  Remedies  Act; 

implementation,  4159 
Property  management: 
Government  furnished  quarters;  provision 
and  assignment,  741 
Superfund  and  Clean  Water  Act: 
Natural  resource  damage  assessment,  5166 

Correction,  9769 
Surface  coal  mining — 
Civil  penalty  proceedings;  burden  of 
proof.  47693 
Trans-Alaska  pipeline  liabiUty  fund,  3395 
Watch  duty-exemption  program: 
Annual  limiution,  17924,  52678 
Duty-exemption  entitlement  allocations  in 
Virgin  Islands,  Guam,  American  Samoa, 
and  Northern  Mariana  Islands,  52994 

PROPOSED  RULES 

Acquisition  regulations: 
Aircraft  and  general  liability  insurance, 

15432 
Conflict  of  interests,  17086 
Assistance  programs,  administrative 
requirements  and  cost  principles: 
Certification  of  non-delinquency,  16733 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB. A- 1 10 
implementation),  44716 
Regulatory  agenda,  13896,  42016 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  27598,  28239 
Superfund  and  Clean  Water  Act: 

Natural  resource  damage  assessments — 
Type  A  procedures,  20143  . 

Type  B  procedures,  15714 
Watch  duty-exemption  program: 
Annual  limiution,  13414,  39612 
Duty-exemption  entitlement  allocations  in 
Virgin  Islands,  Guam,  American  Samoa, 
and  Northern  Mariana  Islands,  39486 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  20179 
Alaska  Land  Use  Council;  work  program 

items,  12606 
Coal  lease  sale  planning  schedule;  long-range 

plan  deferral,  27084 
Committees;  establishment,  renewal, 
termination,  etc.: 
Federal-Sute  Coal  Advisory  Board,  38982 
Garrison  Diversion  Unit  Federal  Advisory 

Council,  2647 
Green  River-Hams  Fork  and  Powder  River 
Regional  Coal  Teams,  16790 


San  Juan  River  Regional  Coal  Team,  16790 
Environmental  statements;  availability,  etc.: 
Coastal  barrier  resources  system,  2792,  50626 
Draft  statements  for  period  1980-1982; 

withdrawal  status,  11712 
Dunn-NokoU  Methanol  Project,  ND,  6875 
Facilities  improvement  and  repair  list,  3 1 397 
Facilities  management  program,  Indian  Affairs 

Bureau;  funding  allocations,  29282 
Facility  Construction  Operation  and 

Maintenance  class  code  categories  for 
BIA;  automated  backlog  data  system, 
category  and  ranking  code  changes,  39133 
Federal  claims  collection;  tax  refund  offset, 

51589 
Indian  youth  emergency  shelters/halfway 
houses;  ranking  of  applications,  17980 
Juvenile  detention  facilities  for  Indian  youth; 

applications  ranking,  26320 
Meetings: 
Alaska  Land  Use  Council,  3470,  13467, 

31940 
National  Strategic  Materials  and  Minerals 
Program  Advisory  Committee,  1521, 
43773 
National  Environmental  Policy  Act; 

implementation,  10439 
Privacy  Act: 
Systems  of  records,  4465,  4466,  13194,  22575, 
31105,  32108,  38086,  40967,  45394, 
51014,  51324.  52239 
School  facilities;  new  construction  applications, 

3080,  12470,  38983 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
22226,  29786 
Superfund  and  Clean  Water  Act: 
Natural  resource  damage  assessments; 
corrected  computer  diskettes 
availability,  9819 
Surface  coal  mining  operations,  prohibition; 
valid  existing  ri^ts,  etc.;  policy  statement, 
52384 
Watches  and  watch  movements;  allocation  of 
quotas: 
Guam,  19015 
Virgin  Islands,  19015 

Internal  Revenue  Service 

RULES 

Debarment  and  suspension  (nonprocurement), 

19161 
Employment  taxes  and  collection  of  income 
taxes  at  source: 
Railroad  unemployment  repayment  tax; 

quarterly  payments,  34734 
Waiver  of  employment  tax  return  filing 
requirements  in  case  of  certain  no 
liability  returns,  35810 
Estate  and  gift  taxes; 
Generation-skipping  transfer  tax;  effective 
date  rules  and  return  requirements,  8441 
Correction,  13464,  18839 
Excise  taxes: 
Crude  oil  windfall  profit  tax — 

Newly  discovered  oil;  definition,  6626 
Foreign-based  vehicles;  heavy  vehicle  use 

tax  reduction,  6<<25 
Gasoline  excise  tax  bond  requirements,  37552 
Heavy  trucks,  truck  trailers,  semitrailers,  and 

tractors;  retail  sale,  16867 
Manufacturers  and  retailers;  diesel  fuel,  6518 

Correction,  8302 
Real  estate  investment  trust  and  regulated 
investment  companies,  6146 
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Retirement  plans;  excess  distributions; 
correction,  18974 
Income  taxes: 
Asset  acquisitions;  special  allocation  rules, 
27035,  32899 
Correction,  29801 
Charitable  contributions  of  property,  etc., 
16076 
Correction,  18372 
Charitable  contributions  relating  to  bargain 
sales,  SS68 
Correction,  11002 
Consent  dividends;  correction,  1 103 
Consolidated  return  regulations — 
Adjustment  on  disposition  of  stock  of 

subsidiary,  8747 
Correction,  9870 
Consolidated  group  restructuring 

adjustments,  34729,  3901 S 
Deferral  of  gain  or  loss,  12678 
Controlled  foreign  corporations,  foreign  base 
company  income,  and  foreign  personal 
holding  company  income;  definitions, 
27489 
Correction,  29801 
Credit  for  clinical  testing  expenses  for 
certain  drugs  for  rare  diseases  or 
conditions,  38708 
Correction,  40879,  41013 
Debt  obligations;  sanctions  on  issuers  of 
registration-required  obligations  not  in 
regirtered  form;  registration 
requirements,  17926,  17927 
Deductibility  of  employee  awards,  36430 
Earned  income  credit  refund,  32219 
Employee  plans;  cash  or  deferred 
arrangements,  296S8 
Correction,  34194,  34284,  36391,  43688 
Foreign  corporation  branch  profits  tax, 
34043 
Correction,  37294 
Foreign  corporations;  corporate  alternative 
minimum  tax  book  income  adjustment, 
13200 
Foreign  governments  and  international 
organizations  income,  24060 
Correction,  27593 
Foreign  tax  credit — 
Income  subject  to  separate  limitations, 

27006 
Notification  and  adjustment  due  to  foreign 
tax  redeterminations,  2361 1 
Functional  currency  defmition,  20308 

Correction,  23231 
Incentive  stock  option  and  employee  stock 
purchase  plans;  stockholder  approval, 
48639 
Indebtedness  treated  as  payments  on 

installment  obligations,  34716,  34778 
Installment  sales  by  manufacturers  to  dealers, 

26243 
Intercompany  pricing  rules;  study,  43322 
Itemized  deductions;  2-percent  floor,  9870 

Correction,  13464 
Listed  property  leasing;  inclusion  amounts, 
29880 
Correction,  32821 
Ministers,  religious  order  members,  and 
Christian  Science  practitioners;  self- 
employment  taxes,  exemption 
applications,  33460 
Mortgage  interest  received  in  trade  or 

business  from  individuals,  12000 
Movie  and  television  films  and  tapes; 

investment  credit,  12677 
Net  worth  accounting  method  use;  transition 
rules  for  qualified  business  units,  20614 


«2 


Nonaccrual-experience  method  of 

accounting,  12313 
Non-profit  organizations;  information  returns 
when  paying  awards  of  S600  or  more  to 
informants;  filing  exemption,  12149 
Nuclear  decommissioning  costs,  6800 

Correction,  9726 
Organizations  under  common  control; 
brother-sister  controlled  group  of 
corporations,  80%  control  test,  6603 
Correction,  8302,  16408 
Partnership  liabilities  treatment;  allocations 
attribuuble  to  nonrecourse  liabilities, 
33140 
Partnership  returns  of  income  and  trust 

income  tax  returns;  automatic  extension 
of  time  to  file,  1 1066 
Partnership  statements  and  nominee 

reporting  of  partnership  information, 
34488 
Partnerships  and  S  corporations;  separate 
meal,  travel,  and  entertainment  expenses 
requirement,  6602 
Partnerships,  S  corporations,  and  personal 
service  corporations;  taxable  year 
election,  19688 
Partnerships;  taxable  years;  correction,  1441 
Passive  activity  losses  and  credits; 
limitations,  3686 
Correction,  13494 
Passive  foreign  investment  companies; 

shareholders  (elections  under  1291,  1294, 
1293,  and  1297),  6770 
Correction,  11731 
Pension,  profit-sharing,  and  stock  bonus 
plans;  alternative  benefiu  limitations, 
26030 
Pension,  profit-sharing,  stock  bonus,  and 
other  employee  benefit  plans;  highly 
compensated  employee  and 
compensation,  definition,  4963 
Property  and  casualty  insurance  companies, 
paid  and  unpaid  losses;  salvage  and 
reinsurance  treatment,  117 
Correction,  3118 
Qualified  business  unit  definition,  20612 
Qualified  em|doyee  plans;  minimum  vesting 

standards,  238 
Qualified  progress  expenditures;  investment 
credit,  6614 
Correction,  11162 
Qualified  rehabilitation  expenditures; 
investment  tax  credit,  39589 
Correction,  43866 
Real  estate  investment  trust  and  regulated 

investment  companies,  6146 
Real  estate  mortgage  investment  conduit  and 
other  administrative  matters;  election  to 
be  taxed,  7304 
Correction,  8302 
Related  person  factoring  income  treatment 
and  U.S.  property  investments  by 
foreign  controlled  corporations,  22163 
Retirement  Equity  Act  of  1984;  survivor 
benefits,  distribution  restrictions  and 
other  isisues,  31837,  48333 
Safe-haven  interest  rates  and  rental  charges 
for  commonly  controlled  taxpayers, 
18276 
Correction,  20718 
State  income  taxes;  allocation  and 

apportionment  of  deduction,  49873 


Transition  rules — 
Foreign  tax  credits,  17461 
Correction,  19775 
Qtialified  business  uniu  using  proflt  and 

loss  accounting  method,  32384 
Correction,  35467,  35953 
Trusts  and  esutes;  estimated  tax  payment 
deposits,  12006 
Correction,  13464 
U.S.  real  property  interests;  exchange, 
distributioa,  or  transfer,  16214 
Correction,  18022 
Income  taxes,  etc.: 
Allocation  and  apportionment  of  interest 
expenses;  foreign  tax  credit  rules  and 
otlwr  international  lax  provisions,  etc., 
35467 
Procedure  and  administration: 
Bankruptcy;  qualification  of  trustee  or  like 

fiduciary,  2599 
Federal  tax  lien;  electronic  or  magnetic 
medium  filing,  5269,  47675 

PROPOSED  RULES 

Employment  taxes  and  collection  of  income 
taxes  at  source: 
Resident  alien;  definition,  4858 
Temporary  employment;  information 

reporting  and  backup  withholding,  5991 
Estate  and  gift  taxes: 
Generation-skipping  transfer  tax;  effective 
date  rules  and  return  requirements,  8441, 
8469 
Correction,  13464 
Excise  taxes: 
Cash  or  deferred  arrangements  (401  (k))  and 
nondiscriminatioa  requirements  for 
employee  and  nuUching  contributions, 
29719 
Corrections.  34194.  35204.  43736 
Gasoline  excise  tax  bond  requirements;  cross 

reference.  37590 
Gasoline;  sale  or  removal,  37590 
Heavy  trucks,  truck  trailers,  semitrailers,  and 

tractors;  retail  sale,  16867,  16882 
Manufacturers  and  retailers;  dieael  fiiel,  651S, 

6524 
Public  charities  and  private  foundations; 
lobbying  expenditures,  51826 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A-1 10 
implementation),  44716 
Income  taxes: 
Asset  acquisitions;  special  allocation  rules, 

27035,  27053 
Benefits  and  contributions;  permitted 

disparity,  45917 
Cash  or  deferred  arrangemenU  (40l(k))  and 
nondiscrimination  requirements  for 
employee  and  matching  contributions, 
29719 
Correction,  43736 
Charitable  contributions  of  property; 
deductions  in  excess  of  S5000,  16156 
Correction,  18372 
Hearing.  27331,  29343 
Consolidated  return  regulations — 
Adjustment  on  disposition  of  stock  of 

subsidiary,  8747.  8773 
Deferral  of  gain  or  loss,  12678,  12705 
Consolidated  group  restructuring 
adjustments,  34729,  34779 
Controlled  foreign  corporations,  foreign  base 
company  income,  and  foreign  personal 
holding  company  income;  definitions, 
27489,  27532 


Cooperative  housing  corporations,  19312 

Correction,  20719 
Debt  obligations;  sanctions  on  issuers  of 

registration-required  obUgations  not  in 

registered  form;  registration 

requirements,  17927,  17959,  17960 
Election,  revocation,  termination,  and  tax 

effect  of  subchapter  S  sUtus,  32190 
Employee  pension  benefit  plans;  continued 

accruals  beyond  normal  retirement  age, 

11876,26448 
Correction,  18930 
Federally-assisted  buildings;  low  income 

bousing  credit,  2605 
Foreign  corporation  branch  profits  tax, 

34120,  49894 
Hearing,  49208 
Foreign  corporations;  corporate  alternative 

minimum  tax  book  income  adjustment, 

15200,  15234 
Foreign  governments  and  international 

organizations  income,  24060,  24100 
Correction,  27595 
Foreign  tax  credit;  notification  and 

adjustment  due  to  foreign  tax 

redeterminations,  23611,  23659 
FSC  and  DISC  contexts;  apportionment  of 

expenses,  17473 
Correction,  19369 
Fimctional  ciurency  definition,  20308,  20337 

Correction,  23658 
Indebtedness  treated  as  payments  on 

installment  obligations;  cross-reference. 

34778 
Installment  sales  by  manufacttirers  to  dealers, 

26243,  26279 
Itemized  deductions;  2-percent  floor,  9870, 

9951 
Net  worth  accounting  method  use;  transition 

rules  for  qualified  business  units,  20614, 

20651 
Nonaccrural-experience  method  of 

accounting,  12513,  12334,  37002 
Partnership  liabilities  treatment;  allocations 

attributable  to  nonrecourse  liabilities, 

33140,  33174 
Partnership  returns  of  income  and  trust 

income  tax  returns;  automatic  extension 

of  time  to  file,  1 1062,  1 1 103 
Partnership  statements  and  nominee 

reporting  of  partnership  information; 

cross  reference,  34345 
Partnerships  and  S  corporations;  separate 

meal,  travel,  and  entertainment  expenses 

requirement,  6602,  6670 
Partnerships,  S  corporations,  and  personal 

service  corporations;  taxable  year 

election,  19688,  19715 
Passive  activity  losses  and  credits; 

limitations,  5686,  5733,  10104,  12433 
Passive  foreign  investment  companies; 

shareholders  (elections  under  1291,  1294, 

1295,  and  129T),  6770,  6781 
Pension,  profit-sharing,  stock  bonus,  and 

other  employee  benefit  plans;  highly 

compensated  employee  and 

compensation,  definition,  4965,  4999 
Persons  receiving  contracts  from  Federal 

executive  agencies;  return  procedures 
Correction,  29920,  30164 
Property  and  casualty  insurance  companies, 

paid  and  unpaid  losses;  salvage  and 

reinsurance  treatment,  117,  153 
Correction,  3118 
Hearing,  28018 
Public  charities  and  private  foundations; 

lobbying  expenditures,  51826 


Qualified  business  unit  definition,  20612, 

20630 
Qualified  employee  plans;  minimum  vestmg 

standards,  238,  261 
Qualified  scholarships;  gross  income 
exclusion,  21688 
Correction,  24830 
Rdated  person  factoring  income  treatment 
and  U.S.  property  investments  by 
foreign  controlled  corporations,  22163, 
22186,49893 
Resident  alien;  definition,  4838 
State  income  taxes;  allocation  and 

apportionment  of  deduction;  cross 
reference.  49893 
Subsidies  by  foreign  governments  through 
taxing  systems;  foreign  tax  credits 
denial.  43942 
Temporary  enq>loyment;  information 

reporting  and  backup  withholding,  3991 
Correction,  18372,  20719 
Transition  rules — 
Foreign  tax  credits,  17461,  17472 
Qualified  business  units  using  profit  and 
loss  accounting  method;  cross 
reference,  32403 
U.S.  real  property  interests;  exchange, 
distrilMition,  or  transfer,  16214,  16233 
Income  taxes,  etc.: 
Allocation  and  apportionment  of  interest 
expenses;  foreign  tax  credit  rules  and 
other  mtemational  tax  provisioos,  etc., 
35467,  33523 
Procedure  and  administration: 
Disclosure  of  return  information  to  Bureau 

of  the  Census,  30243 
Federal  tax  lien;  electronic  or  magnetic 
medium  filing,  5279 
Correcti(»,  35953 
Resident  alien;  definition,  4858 
ReguUtory  agenda,  14202.  42339 

NOTICES 

Advisory  committees;  report  on  closed 
meetings;  availability: 
Art  Advisory  Panel,  7628 
Capital  construction  fund,  nonqualified 

withdrawals;  interest  rates,  16332,  41011 
Fuel  credit,  nonconventional  source;  inflation 
adjustment  factor  and  reference  prices, 
8295 
Income  taxes: 
Electronic  fiUng  program  (1988);  Forms 
1040,  I040A,  and  1040EZ  returns;  test 
transmissions  from  Panama  Canal  Zone, 
2142 
Electronic  filing  program  (1989);  Forms 
1040,  1040A,  and  1040EZ  returns, 
13331,  16510,  20716 
Electronic/magnetic  media  filing  test  (1989) 
Form  1040NR,  24397 
Meetings: 
Art  Advisory  Panel,  8295,  21760,  30751, 

34867 
Commissioner's  Advisory  Group,  7290, 

18370,  31797,  46740 
Exempt  O-ganization  Advisory  Group,  1099, 
32289 
Organization,  functions,  and  authority 
delegations: 
Assistant  Commissioner  (International)  et  al., 

9169 
Associate  Chief  Counsel  (Technical  and 

International)  et  al.,  3681 
Chiefs  of  Appeals  et  al.,  12863 
Deputy  AsiriMant  Commissioner 
(International)  et  al.,  16835 


Director,  Austin  Compliance  Center,  39399 
Director,  Disclosare  Litigation  Divisioa, 

1886 
District  and  Service  Center  Directors,  26126 
District  Directors  of  Employee  Plans  and 

Exempt  Organizations  Key  Districts, 

11728 
Division  Chiefs,  20719 
R^ional  Commissioners,  23336 
Senior  Executive  Service: 
Legal  Divisioa  Performance  Review  Board; 

membership,  32320,  44140 
Performance  Review  Board;  membership, 

12863,  35147 
Tax  ootmsding  for  elderly  program; 

application  parkagrs  availability,  30161 

Intemational  Bomidaiy  nd  Water 
CouiiMioii,  United  States  and 
Mexico 

NOTICES 

Environmental  statements;  availability,  etc.: 
Nogales  Intemational  Wastewater  Treatment 
Plant  expansion,  AZ,  17770,  23702, 
28452,  35122 

Intematioaal  Broadcastiiig  Board 

NOTICES 

Meetings  Sunshine  Act,  2347,  31415 
Soiior  Executive  Service: 
Performance  Review  Boards;  membership, 
46699 

Internatiowal  Deydopaieat 
Cooperatioa  Ageacy 

See  Agency  for  Intematioaal  Devdopment; 
Overseas  Private  Investment  Corporatioa 

IntovatioBal  Joiat  CoaudMioa-Uaited 
States  aad  Caaada 

NOTICES 

Cabin  Oeek,  BC,  Canada;  mine  deveiopaient, 
water  quality,  and  quantity  implications, 
26894 

laternatioaal  Trade  Adaiiaistratioa 

5^  also  Export  Administratioa  Bureau 

RULES 

Antidumping  and  countervailing  duties: 
Sanction  procedures  for  violations  of 
protective  order.  47916 
Bona  fide  motor-vdiicle  manufocturer 

determination;  CFR  Part  redesignatioa, 
52114 
Countervailing  duties,  52306 
Export  administration  r^ulations: 
Australia;  import  certificate/delivery 

verification  procedure,  25144,  28864 
Austria;  export  licensing  appUcatioos,  shorter 

processing  times,  6143 
Clarifications,  26047 
Commodity  control  list — 
Electronics  and  precision  instruments; 
COCOM  review,  36439 
Editorial  clarifications  and  corrections,  36271 
Emergency  license  procedure  clarificatioa. 
1614 
Correction,  16390 
Foreign  availability  assessment;  examples, 
evidence  of  uses,  36007 
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India;  national  security  controlled 

commodities;  exports  and  reexports, 
24437 
North  Korea;  anti-terrorism  controls 

expansion,  28862 
Rfdrtignation,  37731 

Shipper's  export  declaration;  conformance 
with  Foreign  Trade  Statistics 
regulatioiis,  23143 
Export  Licenses  Approved  and  Reexports 
Authorized;  daily  publication  Hst 
discontinued,  20833 
Export  licensing: 
Chemicals  to  Iran,  Iraq,  Syria,  and 

worldwide  destinations;  export  controls, 
23323 
Commodity  control  list — 
Amendments,  33466 
Bromine  chemicals  and  analytical 

instruments,  3S4S9,  38833 
China  exports  and  reexports;  Form  ITA- 
629P  substitution  for  PRO  End-User 
Certificate;  clarification,  27137 
Chlorendic  anhydride,  30026 
Communications  intercepting  devices, 

~   18330 
Controllable  pitch  propellers  and  hub 

assemblies,  1616 
Editorial  corrections  and  clarifications, 

27156 
Electric  furnaces;  export  administration 
regulations  based  on  COCOM  review, 
17690 
Electronic  computers  and  related 

equipment,  28864 
Electronic  computers;  COCOM  review, 

2382,  3490,  16234 
Electronics  and  precision  instruments, 

23146 
General  license  for  low  level  dual  use 
items  to  free  world  countries,  etc.; 
computers  eligibility,  10070 
General  license  value  limit  (GLV),  36360, 

38833 
Isopropyl  N-(3-chlorophenyl)  carbamate, 

108 
Jig  grinders;  validated  license  controls 

removal,  7733 
Metals,  minerals,  manufactures;  and 
chemicals,  metalloids,  petroleum 
products,  etc.,  33803 
Metal-working  machinery,  etc.,  18271, 

33799 
Miscellaneous  amendments,  17021 
Recording  and  reproducing  equipment, 

21989 
South  Africa  and  Namibia  special  export 

controls;  clarification,  33433 
Surgical  lasers  (Nd:YAO),  16701 
Foreign  policy-based  export  controls,  3014 
General  license  OLR  and  service  supply 
procedure;  dollar  value  limits  on 
exports,  18  549 
Individual  validated  licenses;  temporary 

exporU,  23229 
Nuclear  activities  in  certain  free  world 

countries;  shipments  to  facilities,  12668 
Permissive  reexports;  General  License  GUS, 

23607 
Return  of  used  or  expired  licenses; 
requirement  removed,  22474 
United  States-Canada  free-tnsde  agreement; 

panel  review  procedures,  53232 
Watch  duty-exemption  program: 
Annual  limiution,  17924,  32678 
Duty-eiCMqption  entitlement  allocations  in 
Viuin/^ands,  Guam,  American  Samoa, 
anQ  Norniem  Mariana  Islands,  32994 


PROPOSED  RULES 

Export  licensing: 
Commodities  on  country  group  Q.  W,  Y,  or 
Z  vessels  and  aircraft,  23228 
ConvctkMi.  24331.  26131 
Technical  daU  controls;  policy  forum.  418, 
2303,  8221 
Watch  duty-exemption  program: 
Annual  limiution,  13414,  39612 
Duty-exemption  entitlement  allocations  in 
Virgin  Islands,  Guam,  American  Samoa, 
and  Northern  Mariana  Islands,  39486 

NOTICES 

Agent/distributor  service  and  world  traders 
data  reports;  information  product  user 
fees,  38760 
Antidumping: 
All-terrain  vehicles  from  Japan,  7222,  23360, 

28031,  33220,  37618 
Anhydrous  sodium  metaailicate  from  France, 

1392,  4195,  9785,  32089,  43251 
Animal  gjue  and  inedible  gelatin  from — 

West  Germany,  546 
Antifriction  bearings  (other  than  Upered 
roller  bearings)  and  paru  from— 
France,  15074,  27738,  45328 
Italy,  15075,  27738,  45361 
Japan,  15076,  27738,  45343 
Romania.  15077,  27738,  39327,  45324 
Singapore,  15078,  27738.  39327,  45339 
Sweden,  1508a  27738,  45319 
Thailand,  15082,  27738,  39327,  45334 
United  Kingdom,  15081,  27738,  45312 
West  Germany,  15073,  27738,  45353 
Ball  bearings  and  parts  from — 
Singapore,  45339 
Thailand,  43334 
Barium  chloride  from  China,  13140 
Bicycle  speedometers  from  Japan,  7771 
Bimetallic  cylinders  from  Japan,  1046,  10352 
Brass  sheet  and  strip  from — 
Japan.  2771,  5207,  23296,  30454 
Netherlands,  1933,  3612,  7771,  23431, 
30455 
Butadiene  acrylonitrile  copolymer  synthetic 
rubber  from  Japan.  4193,  13436,  22353 
Calcined  bauxite  proppants  from  Australia, 

26299,  47842 
Carbon  steel  plate  from  Japan,  547,  15255 
Carion-closing  staples  and  staple  machines 

from  Sweden,  42991 
Cell-site  transceivers  and  related 

subassemblies  from  Japan,  1048,  28424, 
51127 
Cellular  mobile  telephones  and  subassemblies 

from  Japan.  19318 
Choline  chloride  from  Canada,  548,  9786 
Circular  welded  carbon  steel  pipes  and  tubes 
from — 
Taiwan,  46102 
Circular  welded  carbon  steel  pipes  and  tubes 

from  Taiwan,  41218,  51128 
Color  picture  tubes  from — 
Canada,  429 
Japan,  430 
Korea.  431 
Singapore.  432 
Color  television  receivers,  except  for  video 

monitors,  from  Taiwan.  49706 
Color  television  receivers  from  Korea.  24975 
Cyanuric  acid  and  its  chlorinated  derivatives 

from  Japan,  46896 
Digital  readout  systems  and  subassemblies 

from  Japan.  13302.  35222,  47844 
Dried  heavy  salted  codfish  from  Canada, 
15256 


Drycleaning  machinery  from  West 

Germany,  432,  6020 
Electrical  conductor  aluminum  redraw  rod 
from  Venezuela.  3614,  9675,  24755, 
31903 
Electrolytic  manganese  dioxide  from — 
Greece,24ll4,  45793,  51129 
Ireland.  24115,  43795,  51129 
Japan,  24116,43796,31130 
Elemental  sulphur  from  Canada,  1048,  3062, 

15257 
Fabric  expanded  neoprene  laminate  from 

Japan,  22369 
Fabricated  structural  steel  from  Canada, 

3412 
Ferrite  cores  (of  type  used  in  consumer 
electronic  products)  from  Japan,  43251, 
49717 
Fireplace  mesh  panels  from  Taiwan.  7772, 

16179.  49718 
Fishnetting  of  man-made  fibers  from  Japan, 

10264.  37013 
Generic  cephalexin  capsules  from  Canada, 

47563 
Granite  products  from — 
Italy.  1050.  6021.  8479.  22369.  27187 
Spain,  6023,  12713,  24335 
Granular  polytetrafluoroethylene  resin 
from — 
Italy,  12967,  17092,  26096,  33163 
Japan,  12968,  25191,  32267 
Headwear  from  China.  23300,  45138,  47741 
Impression  ftbric  of  man-made  fiber  from 

Japan,  5437,  15262 
Industrial  belts,  componenu  and  parts  (cured 
or  uncured)  from — 
Israel,  28033 
Israel  etal.,44SI  I 
Italy,  28034 
Japan,  28036,  29366 
Singapore,  28037 
South  Korea,  28038 
Taiwan,  28039 
United  Kingdom,  28040 
West  Germany,  28041 
Industrial  nitrocelluloae  from  France.  7773, 

15262.  17740.  27185 
Internal-combustion,  industrial  forklift  trucks 

from  Japan.  6681.  12552.  13217.  20882 
Iron-metal  castings  from  India,  37014 
Large  power  transformers  from — 
Italy,  13141,  29367 
Japan,  44055 
Light  duty  integrated  hydrostatic 

transmisssions  and  subassemblies,  with 
or  without  attached  axles,  from  Japan, 
50564 
Light-walled  welded  rectangular  carbon 
steel  tubing  from — 
Argentina,  46898 
Taiwan,  46900 
Low-fuming  brazing  copper  rod  and  wire 

from  New  Zealand.  7774,  21504 
Malleable  cast  iron  pipe  fittings,  other  than 
grooved,  from — 
Taiwan,  784,  1030,  16179 
Thailand,  37014 
Martial  arts  uniforms  from  Taiwan,  30056 
Neoprene  laminate  from  Japan,  44055 
New  steel  rail,  except  light  rail,  from 

Canada.  41392 
Oil  country  tubular  goods  from  Israel,  29370 
Petroleum  wax  candles  from  China,  32089, 
47742 


Photo  albums  and  filler  pages  from  Korea, 

18222 
Portable  electric  typewriters  from  Japan, 

20353,  40926 
Potassium  chloride  (potash)  from  Canada, 

1393 
Piotassium  permanganate  from  Spain,  1051, 

21504 
Precipitated  barium  carbonate  from  West 

Germany,  47,  15263,  27186 
Pressure  sensitive  plastic  tape  from  Italy, 

550,  16444,  29507 
Red  raspberries  from  Canada,  1934,  20130, 

23340,  28423 
Roller  chain,  other  than  bicycle,  from  Japan, 

30325,  44057 
Self-propelled  bituminous  paving  equipment 

from  Canada  replacement  parts,  39630 
Shock  absorbers  from  Brazil,  34137 
Sodium  nitrate  from  Chile,  15258 
Sorbitol  from  France,  13142,  21506 
Spun  acrylic  yam  from  Japan,  21507,  37013 
Stainless  steel  butt-weld  pipe  and  tube 

fittings  from  Japan,  3227,  9787 
Stainless  steel  wire  rods  from  France,  15260 
Steel  wheels  from  BrazU,  32267,  51130 
Steel  wire  nails  from  Korea,  2612 
Steel  wire  rope  from  Japan,  44038,  44039 
Steel  wire  strand  for  prestressed  concrete 

from  Japan,  SSI,  9797,  11162,  16180 
Sugar  and  syrups  from  Canada,  434 
Synthetic  methionine  from  Japan,  7775, 

15261 
Television  receivers,  monochrome  and  color, 

from  Japan,  4050,  13143,  33164,  53043 
Thermostatically  controlled  appliance  plugs 

and  internal  probe  thermoctats  from — 
Canada,  16746,  37825,  50055 
Hong  Kong,  16747,  37827,  30064 
Japan.  16748,  37828,  50065 
MaUysia.  16749,  3783a  50066 
Taiwan.  16750.  37831.  50067 
3.5"  microdisks  and  coated  media  from 

Japan.  9464.  27185,  38045,  44933 
Titanium  sponge  from  Japan,  26099 
Tubeleas  steel  disc  wheels  from  Brazil,  34566 
Tuners  (type  used  in  consumer  electronic 

products)  from  Japan,  50063 
12-volt  motorcycle  batteries  from  Taiwan, 

46903 
Viscose  rayon  staple  fiber  from  Finland, 

4196,  29508,  42992 
Welded  carbon  steel  pipe  and  tube  products 

from — 
Argentina,  24988 
Taiwan,  24989 
Turitey,  17741,  39632,  40544 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  46,  2262, 

2771, ,  5813,  6681,  7383,  9788,  10188, 

11540,  15083,  16178,  17138.  18324, 

19978,  2447a  26298,  28423,  29754, 

33163,  33836,  37618.  38314,  43913, 

48004,48931 
Antifriction  bearings  (other  than  tapered 

roller  bearings)  and  parts  from — 
Germany  et  al.,  49581 
Calculations  review  and  ministerial  errors 

correction;  procedures,  41617 
Cheese,  quota;  foreign  government  subsidies: 
Annual  list.  434 

Quarterly  update,  12798,  25360,  38048,  46909 
Committees;  establishment,  renewal, 
termination,  etc.: 
Caribbean  Basin  Business  Promotion 

Council,  52458 


Trade  Policy  Matters  Industry  Advisory 

Committees,  2263,  8795 
U.S.  and  Foreign  Commercial  Service 
Advisory  Council,  941 
Countervailing  duties: 
Antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  from — 
Singapore,  15084,  21882,  34329,  38049 
Thailand,  13086,  21882,  34333,  38049 
Apparel  from  Argentina,  1033,  34338 
Bricks  from  Mexico,  13264,  38314 
Canned  tuna  from  Philippines,  1504,  9788 
Carbon  black  from  Mexico,  15087 
Carbon  steel  products  from  Sweden,  33883 
Carbon  steel  wire  rod  from — 
MaUysia,  942,  3413,  9676,  13303 
Singapore,  47.  942,  5207,  16304 
Ceramic  tile  from  Mexico,  15090.  16572, 

49718 
Circular  welded  carbon  steel  pipes  and  tubes 

from  Iran,  552 
Cotton  shop  toweb  from  Pakistan.  34340 
Cotton  yam  products  from  Brazil,  9465 
Electrical  conductor  alnmimum  redraw  rod 

frtMn  Venezuela,  9673,  24763.  31904 
Granite  products  frtMn — 
Italy,  2321,  8479,  22369,  27197 
Spain,  2321,  12713,  24340 
Industrial  belts,  ctwiponents  and  parts  (cured 
or  uncured)  from — 
Israel,  28042,  34370,  48670 
Korea,  28044,  34370,  48672 
Singapore,  28043,  34570,  48677 
Industrial  nitrocelluloae  from  France,  7776, 

15267,  48668 
Iron-metal  castings  from  Mexico,  15093 
Lamb  meat  from  New  Zealand,  47,  21882 
Leather  wearing  apparel  from  Uruguay, 

43913 
Lime  from  Mexico,  29076 
Litharge,  red  lead,  and  lead  stabilizers  from 

Mexico,  6026 
Live  swine  fhmi  Canada,  22189 
Low-fiiming  brazing  copper  rod  and  wire 

frtMn  New  Zealand,  26481,  34341 
Malleable  cast  iron  pipe  fittings  from 

Thailand,  48281 
New  steel  rail,  except  light  rail,  from 

Canada.  41394.  49S82 
Non-rubber  footwear  from — 

Argentina.  46103.  15094 
Porcelain-on-steel  cookingware  from 

Mexico,  34342 
Portland  hydraulic  cement  and  cement 

clinker  from  Mexico,  18325 
Refrigeration  compressors  from — 

Singapore,  7778,  25647 
Sodium  gluconate  from  European 

Communities,  2613 
Stainless  steel  products  from  Brazil,  2521 
Stainless  steel  wire  rod  from  Spain,  9789, 

28427 
Standard  pipe,  etc.,  from  Malaysia,  34801, 

46904 
Steel  wheels  from  BrazU,  32268,  43749 
Steel  wire  from — 

New  Zealand,  28428,  42993 
Textile  mill  products  from  Mexico,  37327 
Thermostatically  controlled  appliance  plugs 
and  internal  probe  thermostats  from— 
Canada.  167S2,  24990.  27738,  39493,  50057 
Malaysia,  16753,  24990,  27740,  39430, 

50059 
Taiwan.  16754,  24990,  27742,  39430,  30060 
Tool  steel  products  from  Brazil,  2322 
Unprocessed  float  glass  from  Mexico,  33045 


Viscose  rayon  staple  fiber  from  Sweden, 

43460 
Welded  carbon  sted  pipe  and  tube  products 
from — 
Argentina,  13431,  22188,  26623,  37619 
MaUysia,  22682,  29371 
Turkey,  467,  9791 
Wool  from  Argentina,  26101,  44060 
Export  Licenses  Approved  and  Reexports 
Authorized;  daily  publication  list 
discontinued,  10353 
Export  trade  certificates  of  review.  751.  1655, 
1656,  4867,  4868,  7781,  9793,  10267,  11325, 
16306,  16755,  19809.  20355,  20673,  22198, 
23781.  25361,  26628,  28032,  28334,  28901. 
29371,  31076,  31386.  31905.  32926.  32927, 
36086.  37628.  37832,  39126.  40750.  4314a 
43232-43254,  44061,  44639,  45368,  47565, 
48005,  49339,  50275,  31294 
Foreign  availability  aisi  siiw  nti 

Surgical  lasers  (Nd:YAG),  16736 
Foreign  buyer  program;  domestic  trade  show 

support,  8941 
Machine  tools  produced  in  Japan  or  territory 
represented  by  CCNAA;  e^MXt  limils 
enforcement.  33047 
Machine  tools  special  ime  licenses,  13096^ 

13389.  16373.  19016 
Meetings: 
Automated  Manuftctnring  Equipment 

Technical  Advisory  Committee,  2522,    . 
15097 
Caribbean  Basin  Buiineis  Promotioa 
Council,  5814,  19016.  2172a  33886, 
46105 
Computer  Peripherals,  Components,  and 
Rdated  Test  Equipment  Tedudcal 
Advisory  Committee.  5291.  9468.  13268 
Con^Niter  Systems  Technical  Advisory 

Committee,  8480,  8481,  16181,  16182 
Electronic  Instnimmtatino  Technical 

Advisory  Committee,  2523,  5028,  9676, 
12052,  18391 
Exporters'  Textile  Advisory  Committee, 

3439,  47241 
Importers  and  Retailers'  Textile  Advisory 
Committee,  2613,  10137,  1932a  32270 
Management-Labor  Textile  Advisory 

Committee,  2614,  10137,  12641,  1932a 
32419 
Materials  Technical  Advisory  Committee, 

6170,  20154 
MiUtary  Critical  Technologies  List 

Inqilenientation  Technical  Advisory 
Committee,  545,  3028,  17742 
President's  Export  Council,  752.  942.  1503. 
3767.  7956.  9132,  10553,  17490,  23435. 
26629.  36613.  43798.  46642 
Semiconductor  Technical  Advisory 

Committee,  2523,  9676,  11109,  18874 
Telecommunications  Equipment  Technical 
Advisory  Committee,  2773,  2774,  405a 
8481,8482 
Trade  Policy  Matters  Industry  Pcdicy 

Advisory  Committee,  31575 
Transportation  and  Related  Equipment 
Technical  Advisory  Committee,  546, 
12579 
National  security  investigations: 

Plastic  injection  molding  machines,  6857 
Senior  Executive  Service: 
Performance  Review  Board;  membership. 
29248 
Short  supply  determinations: 
Aluminum-killed  cold-rolled  steel  sheet.  2614 
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Bondoized  cold-roUed  steel  strip  for  use  in 

manufacturing  needle  roller  bearing 

shells.  12799 
Carbon  and  alloy  semi-finished  steel  slabs, 

532 
Carbon  semifinished  steel  slabs,  12800 
Carbon  steel  billets  suitable  for  rolling  into 

wire  rod.  13389.  43461 
Carbon  steel  slabs,  4197 
Carbon  steel  special  sections,  8682 
Carbon  steel  wire  rod  and  flat-rolled  steel, 

24471 
Continuous-cast  steel  slabs  for  use  in 

manufacturing  hot-rolled  coils  and  cut- 
to-length  plate,  13097 
Flat-rolled  carbon  spring  steel.  44062 
Flat-roUed  steel,  15438,  16446,  22SS4 
Heavy  steel  special  shapes,  12800 
Hot-rolled  sheet  for  use  in  manufacture  of— 
ASTM  A214  condenser  tubing.  16446 
Welded  oil  country  tubular  goods,  15098 
Hot-rolled  sheet  and  strip,  9783 
Hot-rolled,  stainless  steel,  13261 
Hot-toUed  steel  sheet,  7780,  18328 
Large  diameter  line  pipe,  36087 
Low  carbon  rimmed  steel  wire  rod,  23301 
Low  carbon  semi-finisbed  steel  slabs,  5209 
Low  carbon  steel  wire  rod,  7780 
Manganese  bars,  9957 
Oil  country  tubular  goods,  631 
Railroad  axles.  33165.  49340 
Rotogravure  doctor  blade  steel  strip  and  T-4 

feeler  gauge  steel,  48005 
Seamless  hot-finished  alloy  steel  pipe.  15098 
Semi-finished  steel  billets,  7781 
Semi-finished  steel  slabs.  2068,  5439,  12800 
Silicon  steel,  22370 
Stainless  steel  sheet.  9132 
Stainless  steel  wire.  28031 
Stainless  steel  wire  rod.  6027.  44933,  50565 
Steel  biUets,  6027 
Steel  plate  used  in  manufacture  of  large 

diameter  pipe.  27542 
Steel  tubing.  6681,  44062 
Steel  tubing  used  in  manufacture  of 

automotive  brake,  fuel,  and  power 

steering  lines,  39127 
Steel  wire  strand,  50434 
Tin-free  steel,  3439 
Wide  tinplate,  7781 
Trade  adjustment  assistance  determination 
petitions: 
Exact  Machine  Co.,  Inc.,  et  al..  1932 
Kasper  Foundry  Co.  et  al..  12970 
Sanford  Miller  Corp.  et  al.,  41618 
Trade  opportunities  program;  electronic 

dissemination  of  leads.  9468 
United  States-Canada  free-trade  agreements; 
binational  panel  reviews  and  extraordinary 
challenge  committees;  procedure  rules. 
53212 
Watches  and  watch  movements;  allocation  of 
quotas: 
Guam,  19015 
Virgin  Islands,  19015 
Applications,  hearings,  dttenninations,  etc: 
Agricultural  Research  Service.  1810,  10551 
Agriculture  Department  et  al.,  631 
Baylor  College  of  Medicine  et  al.,  1052 
Boston  University,  19979 
Brown  University,  26102 
California  Sute  University  et  al.,  5438 
Camegie-Mellon  University,  8482,  17093 
Carnegie  Mellon  University  et  al.,  3061, 

30083 
Children's  Hospital-Boston,  MA,  et  al., 

28679,  29988 


Commerce  Department.  19979 

East  Orange  VA  Medical  Center  et  al.,  4866. 

8483,  12579 
East  Texas  Regional  Health  Facilities,  34805 
Energy  Department  et  al.,  27745,  30084, 

31416 
Environmental  Protection  Agency  el  al., 

5291 
Geological  Survey  et  al.,  22683 
Hawaii  Institute  of  Geophysics  et  al.,  12580 
Howard  University  Hoapital  et  al.,  39494 
Institute  of  Human  Ori^ns  et  al.,  15099, 

22683 
Iowa  State  University  et  al..  6027 
Johns  Hopkins  University  et  al..  34570 
Lamont-Doherty  Oeolo|^  Observatory  et 

al.,  38972,  41278 
Lawrence  Berkeley  Laboratory,  16892 
Louisiana  State  University  and  AAM 

College  et  al.,  46105 
Maasachusettt  Eye  and  Ear  Infirmary,  631 
Massachusetts  Institute  of  Technology  et  al., 

ISIOl 
Masters,  Mates  ft  Piloa  MATES  program. 

2069 
Mercy  Hospital  *  Medical  Center  et  al., 

9794 
Michigan  Sute  University,  1053 
Mount  Sinai  School  of  Medicine  et  al..  19979 
National  Aeronautics  and  Space 

Administration  et  al.,  22684,  50987 
National  Bureau  of  Standards  et  al.,  241 17 
National  Institute  of  Environmental  Health 

Sciences  et  al.,  32419 
New  Mexico  Institute  of  Mining  and 

Technology,  et  al.,  34344 
North  Carolina  Sute  University,  29755 
Northwestern  University  et  al.,  28679,  29988 
Pennsylvania  Muscle  Institute  et  al.,  22686 
Pennsylvania  State  University  et  al.,  12580, 

43462.  44975 
Princeton  University  et  al.,  7937 
Research  Foundation  of  Sute  University  of 

New  York.  22686 
Robert  Packer  Hospital,  16892 
Rutgers  University,  28680 
Rutgers  University  et  al.,  16893,  17093, 

26102,  34344,  34343 
Scripps  Clinic  ft  Research  Foundation  et  al., 

9786 
Southern  Research  Institute  et  a!.,  19980 
Texas  AftM  Research  Foundation,  31077 
Texas  AftM  University  et  al.,  839,  31076 
Texas  Christian  University  et  al.,  19983 
University  Medical  Center  Corp.,  44511 
University  of  Alabama  at  Birmingham,  16891 
University  of  Alaska  et  al.,  8483,  9726, 

12446,  17138,  19980.  19981 
University  of  California.  1053,  51576 
University  of  California  et  al.,  10136.  11326, 

12580,  18329,  19981,  20152,  32420,  41220 
University  of  Chicago  et  al.,  19981 
University  of  Colorado,  3062,  6682 
University  of  Colorado  et  al.,  21883 
University  of  Dallas  et  al.,  43464.  44975 
University  of  Delaware  et  al..  3062 
University  of  Illinois.  34345,  35952 
University  of  Illinois  at  Chicago,  37016 
University  of  Illinois  et  al.,  26629 
University  of  Massachusetts,  31078 
University  of  Medicine  and  Dentistry  of 

New  Jersey  et  al.,  28032 
University  of  Miami  et  al.,  16892 
University  of  Nebraska.  15104,  29373 
University  of  Nevada,  19982 
University  of  Nevada  et  al..  19982 


University  of  Nevada  School  of  Medicine  et 

al.,  19982 
University  of  Nevada— Reno.  34571 
University  of  Nevada-Reno  et  al.,  12581 
University  of  North  Carolina  et  al.,  9958 
Univefsity  of  Notre  Dame.  34345 
University  of  Ofclaboma  et  al.,  26102 
University  of  Oklahoma-Norman,  6682 
University  of  Pittsburgh,  1 1326 
University  of  Pittsburgh  et  al..  839 
University  of  Texas,  34570 
University  of  Texas  et  al.,  9794.  22687 
University  of  Wisconsin.  7957 
VanderfoUt  University  et  al..  19984.  51576 
Veterans  Administration  Medical  Center  et 

al..  24117 
Wake  Fomt  University  et  al.,  S290 
Willis-Knighton  Medical  Center  et  al.,  19984 
Woods  Hole  Oceanographic  Institution, 

5291.  29373 
Yale  University  et  al.,  23780,  24830 

Intemattonal  Trade  CommiMion 

RULES 

Practice  and  procedure: 
Import  injury  to  industries,  market 

disruption,  and  relief  actions  review; 
investigations,  33034 
Imports  sold  at  less  than  fair  value  or 
subsidized  exports  to  U.S.;  injury  to 
domestic  industries;  investigations,  33039 
Unfair  practices  in  import  trade; 
investigations  and  enforcement 
procedures,  33043,  49118 
United  Sutes-Canada  (ree-trade  agreement; 
panel  review  procedures,  53248 

PROPOSED  RULES 

Practice  and  procedure: 
Trade  remedy  assistance,  51281 
Unfair  practices  in  import  trade — 
Complainants,  conduct  standard;  duty  of 
candor  articulation;  allegation  of 
violation  of  duty;  and  sanctions  for 
violations,  44900 
Investigations,  enforcement  procedures. 

40453 
Temporary  relief  bonds  posting  by 

complainanU  and  possible  forfeiture, 
44463 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  1135a  15902.  32476.  37879. 
44244 
Import  investigations: 
Agricultural  and  tropical  products;  literature 
search  regarding  trade  distortions,  etc., 
and  tariff  equivalentt  calculation,  31110 
All  terrain  vehicles  from  Japan,  4904,  11351, 

43275.  51327 
Ammonium  paratungsute,  tungstic  acid,  and 

tungsten  oxide;  annual  surveys,  4904 
Antifriction  bearings  (other  than  Upered 
roller  bearings)  and  parts  from— 
Singapore 
Thailand,  40137 

West  Germany  et  al.,  11917,  18909,  50304 
Asparagus,  broccoli,  and  cauliflower,  U.S. 
market  competitive  conditions,  5474, 
10301 
Bimetallic  cylinders  from  Japan.  3084.  17986 
Brass  sheet  and  strip  from- 

Japan  and  Netherlands.  5474.  10301.  29394 
Buoyant  metallic  ballooas.  2299 


Calcined  bauxite  proppants  from  Australia, 

23806.  29395,  52512 
Carbon  steel  structural  shapes  firom  Norway, 

52513 
Carribbean  Basin  Economic  Recovery  Act; 

impact  on  U.S.  industries  and 

consumers,  18910 
Cellular  mobile  telephones  and  subassemblies 

and  component  parts,  4905,  8811 
Cellular  mobile  telephones  and  subassemblies 

from  Japan,  52314 
Chemiluminescent  compositions  and 

components,  32476,  34634,  38102,  43276, 

31329 
Concealed  cabinet  hinges  and  mounting 

pUtes,  32315 
Dental  prophylaxis  methods,  equipment,  and 

components,  6709 
Digital  readout  systems  and  subassemblies 

from  Japan,  10953,  17771,  37879 
Dyiuunic  random  access  memories, 

components,  and  products  containing 

same,  38102,  39159.  46124 
Electrical  conductor  aluminum  redraw  rod 

from  Venezuela.  12997,  31111 
Electrical  power  tools,  battery  cartridges, 

and  battery  chargers,  31112.  37879, 

45399.  47586.  47587 
Electrically  resistive  monocomponent  toner 

and  "black  powder"  preparations,  6710 
Electrolytic  manganese  dioxide  from  Greece 

and  Japan,  52316 
Electrolytic  manganese  dioxide  from  Greece, 

Ireland,  and  Japan.  21530.  28276 
Electronic  dart  games.  27407,  43277,  44244. 

30306 
Erasable  programmable  read  only  memories. 

components,  products  containing 

memories,  and  processes  for  making 

memories.  291,  6708,  15147,  16792, 

18911,  20191,  23703,  28276.  32477. 

43399,  46124 
Ethyl  alcohol  and  mixtures.  38794 
Fabricated  structural  steel  from  Canada. 

1327.  6708 
Fans  with  brushless  DC  motors.  17771. 

35123 
Feathered  fur  coats  and  pelts,  and 

manufacture  process.  291 
Generalized  System  of  Preferences — 
Eligible  articles  list,  etc.,  37062 
Watches,  duty-free  treatment;  economic 
effect,  46126 
Generic  cephalexin  capsules  from  Canada, 

44676,  51327 
Granite  from — 
Italy,  9712 

Spain,  9712.  22230,  31113 
Granular  polytetrafluoroethylene  resin  from 

Italy  and  Japan,  15902,  32478 
Greater  economic  integration  within 

European  Community;  effects  on  U.S., 

31328 
High  geometric  surface  area  catalysts  and 

components.  2299,  11331,  15147 
High  intensity  retroreflective  sheeting,  2297, 

20189,  27407 
Indomethacin,  23390 
Industrial  belts  from  Israel  and  South  Korea, 

32517 
Industrial  belts  from  Israel  et  al.,  25330, 

32478 
Ink  jet  printers  employing  solid  ink,  292, 

3083 
Internal  combustion  engine  forklifi  trucks 

from  Japan.  21330 


Knives;  report  to  President,  12197,  37881 

Lamb  meat,  45399 

Laser  inscribed  diamonds  and  method  of 

inscription,  20190 
Light  duty  integrated  hydrosutic 

transmissions  and  subassemblies  (with  or 

without  attached  axles)  from  Japan. 

48987 
Light-walled  rectangular  pipes  and  tubes 

from  Argentina  and  Taiwan.  22231. 

28277,  50303 
Mail  extraction  desks  and  components,  18911 
Marine  automatic  pilots,  2299,  24808 
Martial  arts  uniforms  from  Taiwan,  47587 
Men's  and  boy's  woven  man-made  fiber 

shiru  from  China,  22394 
Miniature  hacksaws,  8812 
Minoxidil  powder,  salts,  and  competitions 

for  use  in  hair  treatment,  292,  293,  809, 

3637,  8812-8813,  12198,  18911,  23391, 

26512,  27408,  38103 
Multi-levd  touch  control  lighting  switches, 

6709 
Natural  bristle  paint  brushes  from  China. 

9496,  18912 
New  steel  rails  from  Canada,  38795,  47388 
Nitrite  rubber  from  Japan,  6710,  24134 
Noncontact  tonometers,  809,  12199 
Nonwoven  gas  filter  elements,  12200.  27408. 

33555 
Pacific  Rim  region;  free  trade  area 

agreements.  35922 
Plastic  light  duty  screw  anchors.  2298, 

20190.  .35923.  40138.  51328 
Porcelain-on-steel  teakettles  ftam  Taiwan, 

21531,  33884 
Potassium  chloride  (potash)  from  Canada, 

1416 
Programmable  digital  clock  thennosUts. 

3947,  7581,  7985,  10302,  11351,  12998, 

17772 
Radial  ply  tires  for  passenger  cars  from 

Korea.  52518 
Reclosable  plastic  bags  and  tubing,  293. 

2298.  3086,  9493,  13903.  25391.  37881 
Recombinant  erythropoietin.  3947,  18912. 

20191,  45400,  47588 

Roses,  fresh  cut;  competitive  conditions  in 

U.S.  and  world  markets,  43277,  43481 
Sewn  cloth  headwear  from  China,  20378, 

27409,  49247 
Shock  absorbers  and  parts,  components,  and 

subassemblies  from  Brazil.  31113.  39159 
Small  aluminum  flashlights  and  components, 

3083,21332,31114 
Softballs  and  polyurethane  cores.  39160. 

48319 
Stainless  steel  butt-weld  pipe  fittings  firom 

Japan.  9713 
Steel  wheels  from  Brazil.  30117.  36660, 

48320 
Straight  knife  cloth  cutting  machines,  52519 
Strip  Ughts,  37882 
Synthetic  organic  chemicals;  reports,  18912. 

44244 
Tariff  modification  and  nontariff  measures 

modification  or  removal;  probable 

economic  effect  on  U.S.  industries  and 

consumers,  53077 
ThermosUtically  controlled  appliance  plugs 

and  probe  thermosuts  from — 
Canada  et  al.,  14861,  21532,  40973 
Taiwan,  31115 
3.5"  microdisks  and  media  from  Japan.  7581. 

12999,  40972,  47589 
Toggle  clamps  for  clamping,  fixturing. 

processing,  and  original  equipment 

manufacturing,  4903,  7582 
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Track  lighting  system  components,  including 

plugboxes,  32478 
Tropical  products;  economic  effects  on  U.S. 
industries  and  consumers  of  tarifft 
elimination,  29285 
12-volt  motorcycle  batteries  from  Taiwan. 

36660 
Uruguay;  service  sector  profiles  and  barriers 

to  trade  in  services,  31111 
U.S.  import  restraints,  significant;  ecooomic 

effecu.  40971 
U.S.-Israel  free  trade  agreement;  effects  on 

U.S.  industry  and  consomers,  46124 
U.S.-Japan  free  trade  area  agreement.  24503 
Venetian  blind  components,  20192.  21533. 

22394,  38103,  45400,  51330 
Wdded  carbon  sted  pipes  and  tubes  ftam 

India.  3084 
Western  red  cedar  shakes  and  shinies,  40139 
Western  U.S.  steel  market,  301 18 
Wood  shakes  and  shinies,  27410 
Meetings;  Sunshine  Act.  2347,  2910,  3978. 
6731,  8718,  10328,  13046,  15334,  13946. 
16836,  17817,  24398,  26557,  27263.  28332, 
29305,  30162,  32493,  34869,  36694,  39013. 
43317,  49007,  50350,  52913 
Multilateral  Trade  Negotiatioos,  Uruguay 

Round;  field  hearings,  47589 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
39160 

Interstate  CoBUMrce  CoflunJsnoB 

RULES 

Accounts,  uniform  system: 
Property  motor  carriers;  accounting  and 
reporting  requirements,  40428 
Freedom  of  Information  Act;  implementatioa: 
Confidential  commercial  information; 
predisclosure  notification  procedures, 
6155 
Uniform  fee  schedule  and  administrative 
guidelines,  23398 
Motor  carriers: 
Agricultural  commodities  exemption,  17706 
Motor  property,  passenger  carriers,  etc^ 

operating  rights  transfer,  4851 
Passenger  motor  carriers — 
Accounting  and  reporting  requirements, 
4028 
Property  broker  security,  10395 
Surety  bonds  and  policies  of  insurance; 
technical  amendment,  36984 
Non-rail  interpreUtions  and  routing 

regulations,  47219 
Organization,  functions,  and  authority 
delegations: 
Proceedings  Office,  Director,  rail 
abandonments,  3400 
Practice  and  procedure: 
Abandonment  proceedings;  cost,  49666 
Commission  proceedings;  filings  of  pleadings, 
appUcations,  etc.;  copies  requirement. 
10095,  19300 
Correction.  15849 
Interlocking  directorates;  exemptions.  39096 

Correction.  40068 
Licensing  and  related  services;  fees,  33813 
Motor  carrier  licensing  proceedings;  safety 
fitness  evidence  submission  and 
evaluation;  policies,  49323 
Nonrail  licensing  procedures;  operating 
authority;  governmental  financial 
assistance  recipients,  10536 
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Intefstste 

Operating  authority;  bow  to  apply;  technical 
amendments,  13399 
Correction,  16SS2 
Petitions  for  judicial  review;  General 

Counsel,  208S3 
Rail  abardonments;  cost  determination, 

45765 
Rail  lines  acquisition  and  operation;  class 

exemption.  462S,  S981,  31341 
Reasonably  expected  coats,  4«087,  49990 
Correction,  51626 
Rail  carriers: 

Electronic  bills  of  lading  use.  20833 
Reports: 
Railroad  annual  report  (Form  R-l)— 
Railroad  revenue  adequacy;  consolidation 
of  information,  46619 
TariRs  and  schedules: 
Computer  determination  of  mileages,  5982 
Rail,  motor,  and  water  common  carriers,  and 
regulated  freight  forwarders;  delinquent 
freight  charges,  nonpayment  penalty, 
6990 
Railroad  transportation  contracts,  5379 
Water  carrien: 
Operations  exemption;  CFR  Part  removed, 
23400 

PROPOSED  RULES 

Accounts,  uniform  system: 
Railroad  depreciation  studies  by  independent 

public  accountants  review,  15579 
Railroad  property  units;  minimum  rule 

revision,  27374 
Railroads;  data  integrity  principle  adoption, 
10410 
Motor  carriers: 
Commercial  zones  and  terminal  areas,  135, 

3058 
Household  goods  shipments;  refimd  of  tariff 
charges  involving  less  than  total  loss  or 
destruction,  30270 
Household  goods  shipments;  released  rates, 
4863,9460 
Non-rail  interpretations  and  routing 
regulations,  29498 
Property  motor  carriers — 
Accounting  and  reporting  requirements, 
39119 
Practice  and  procedure: 
Abandonment  proceedings;  cost,  17234, 

47559 
Environmental  compliance;  out-of-service 

rail  line'£xeiit|nions,^497l 
Interlocking  directorates;  exemptions,  12443 
Licensing  and  related  servi^;  fees,  19969 
Personal  property  sale  tax^iability 

compensation;  fiaaficitl  aaaistance,  28418 
Practitioners;  licensing,  53029 
Rail  abandonment — 
Property  tax  expense  avoidability  under 
unit  method  of  assessment,  36081, 
43246 
Rights-of-way  as  trails,  19807,  29245 
Railroad  cost  recovery  procedures,  47558 
Reasonably  expected  costs,  17234 
Rail  carriers: 
Cost  ratio  for  recyclables;  environmental 

assessment,  16296 
Manufactured  commodities;  exemption,  3900, 
9672 
Regulatory  agenda,  14676,  42826 
Reports: 

Railroad  annual  report  (Form  R-l) — 
Railroad  revenue  adequacy;  consolidation 
information,  5807 
Tariffs  and  schedules: 

Electronic  filing  of  tariffs,  3022 


Rail  carrier  cost  recovery  tarifh.  31720, 
40922 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  3086,  3643,  7811,  8701, 
10303,  13470,  40797,  44130 
Agreements  under  sectiom  3a  and  Sb; 
applications  for  approval,  etc.: 
Heavy  ft  Specialized  Carriers  Tariff  Bureau, 

36377 
LO  Shippers  Action  Committee,  24373 
National  Motor  Freight  TrafRc  Aaaociation, 

2098 
Niagara  Frontier  Tariff  Bureau.  Inc.,  et  al., 

9991 
OU  Field  Haulers  Asaodatioo,  Inc.,  47271 
San  Francisco  Movers  Tariff  Bureau,  28074 
Southern  Motor  Carriers  Rate  Conference, 

Inc.,  et  al.,  32946 
Tobacco  Transporten  Freighi  Traffic 

Bureau,  36129 
United  Tariff  Bureau.  Inc.,  47878 
Waterways  Freight  Bureau,  26686 
Western  Motor  Tariff  Bureau,  Inc.,  22385 
Western  Railroad  Traffic  Aasociatioo,  24374 
WUlamette  Tariff  Bureau,  Inc..  36378 
Environmental  statements;  availability,  etc.: 
Motor  carrien;  commercial  zones  and 

terminal  areas,  8702 
Water  carrier  operations;  exemption.  9713 
Meetings;  Sunshine  Act.  7072.  16613,  2^239, 

29306,  45184 
Motor  carrier;  control,  purchase  and  tariff 
filing  exemptions,  etc.: 
Ann  Arbor  Acquisition  Corp.,  35240 
Motor  carrier,  water  carrier,  freight  forwarder, 
and  property  broker  proceedings;  case 
tracking  system.  7036,  7812 
Motor  carrien: 
Agricultural  cooperative  transportation  filing 
notices,  378,  2650,  3466.  7056.  17119, 
19346,  21929.  26894.  30475.  41423,  43603 
Compensated  intercorporate  hauling 

operations,  578,  1073.  1859.  2630,  3466, 
4231,  5034,  3839,  7056,  7986,  8985,  9822, 
10572,  11714,  13333,  15470,  16323, 
17119,  19347,  20379,  21929,  22739, 
23809,  25016,  27772,  2953a  30473, 
31765,  35124,  37063,  40278,  41423, 
43777,  44677,  45603,  47772,  48988, 
50389,  51932 
Declaratory  order  petitions — 
National  Industrial  Transportation  League, 

13454.  21533 
Regular  Common  Carrier  Conference, 

45603 
Shuttle  Express,  13335 
Finance  applications,  5657.  19828,  22394, 

23461.  26893.  29287.  30476,  44131,  45401 
Motor  carriers;  control,  purchase,  and  tariff 
filing  exemptions,  etc.: 
Adirondack  Transit  Lines,  Inc..  et  al.,  31943 
Bunch,  X.O.  Jr..  et  al.,  50306 
Burlington  Northern,  Inc.,  et  al.,  10934 
Carolina  Trailways  et  al..  15147 
ConAgra.  Inc.,  1686,  1687 
CPC  International,  Inc.,  763 
DupuU,  Raynald  R.,  26120,  43278 
Florida  Crushed  Stone  Co..  20192 
Kerrville  Tours,  Inc.,  48733 
Leisure  Time  Toun  et  al.,  33079 
Monfort  Food  Distributing  Co.  et  al.,  16323 
Southeastern  Trailways,  Inc.,  et  al.,  15148 
Stone  Container  Corp.,  22586 
West  Point-Pepperell,  Inc.  ,  et  al.,  50589 
ZEN-NOH  Grain  Corp.  et  al.,  17512 


Practice  and  procedure: 
Federal  government  payments;  credit  card 

acceptance,  7987 
Motor  carrien  and  brokers;  agent 

designations,  form  BOC-3;  filing  fee 
clarification.  31766 
Rail  carrien: 
Annual  operating  revenues;  indexing,  3223 
Bangor  A  Aroostook  Railroad  Co.  et  al.; 

interchange  agreements,  30M 
Capitol  Bus  Co.  and  Greyhound  Lines,  Inc.; 

pooling  application,  28706 
Cost  of  capital;  limited  revenue  adequacy 

proceeding,  20910 
Cost  of  capital;  railroad  industry's  annual 

rate  proceeding,  30590 
Cost  ratio  for  recyclables;  determination, 

etc.,  36130 
Cost  recovery  procedures- 
Adjustment  factor,  10159,  17513,  23461, 

29092.  36661,  31932 
Fuel  cost  component  of  all  inclusive  index; 
calculation  methodology  revision, 
27773,  29092 
Data  integrity  principle,  30476 
General  purpose  costing  system 

modifications,  43278 
Passenger  train  operation — 
Atchison,  Topeka  ft  SanU  Fe  Railway 

Co.,  8985,  23461 
Burlington  Northern  Railroad  Co.  et  al., 
51932 
Rail  bnes  abandonment;  opportunity  costs 

use,  31402 
Railroad  revenue  adequacy  determination. 

27908 
Rails-to-Trails  Conservancy  et  al.; 

declaratory  order  petition,  24374 
Sute  intrasute  rail  rate  authority- 
Illinois.  10139 
Uniform  railroad  costing  system  for 

regulatory  costing  purposes;  adoption, 
47772 
Waybill  data;  release  for  use,  6711,  12081. 
15748.  20693.  32285.  37064,  40278,  41424 
Railroad  operation,  acquisition,  construction, 
etc.:  \ 

Abbeville-Grimes  Railway  Co.,  3467 
Aberdeen  &  Rockfish  RaUroad  Co.,  86 
Abemathy,  O.  Richard,  958 
Amador  Central  Railroad  Co.  et  al.,  18620 
Amfac.  Inc.,  46703 
Ann  Arbor  Acquisition  Corp.,  28707 
Arizona  Eastern  Railway  Co.,  43944 
Atchison.  Topeka  ft  SanU  Fe  Railway  Co., 

1417.  22740,  39813 
Baltimore  Belt  Railroad  Co.  et  al.,  1688 
Benton  Central  RaibtMd  Co.,  2300 
Blackstone  Capital  Partnen  L.P.  et  al.,  51932 
BlueGrass  Railway  Museum,  Inc.,  17256 
BPM  RaU,  Inc..  7057 

Buffalo  ft  Pittsburgh  Railroad,  Inc.,  51933 
Buriington  Northern  Railroad  Co.,  16324. 

27908 
Cape  Cod  ft  Hyannis  Railroad,  Inc..  9992 
Central  Michigan  Railway  Co.  et  al.,  48321 
Central  Montana  Rail,  Inc.,  6881 
Central  Vermont  Railway,  Inc.,  30333 
Centralia  ft  Webster  Springs  Railroad  Co.  et 

al.,  27907 
Chemical  Lime.  Inc..  809 
Chesapeake  Western  Railway  et  al.,  19829 
Chicago  ft  North  Western  Transportation 
Co.,  37064.  39336 


Chicago.  Missouri.  A  Western  Railway  Co., 

2893 
Chicago  South  Shore  ft  South  Bend 

Railroad.  7812 
Chicago  West  Pullman  Corp.  et  al..  13335 
Chicago  West  Pullman  Transportation 

Corp.,  27907 
Claremont  ft  Concord  Railroad,  Inc.,  44533 
Columbia-Astoria  Rail  Service,  Inc.,  44245 
Consolidated  Rail  Corp.,  18620,  51933 
CSX  Corp.,  6038 
CSX  Corp.  et  al.,  19057,  28454 
CSX  Transportation,  Inc.,  10302,  12480, 

18172.51172 
Dallas  Area  Rapid  Transit,  18172 
Delaware  ft  Hudson  Railway  Co.,  24809 
Duluth,  Winnipeg  ft  Pacific  Railway  Co., 

8702 
Dunn-Erwin  Railway  Corp.,  86 
East  Portland  Traction  Co..  5036,  8986 
Elgin.  Joliet  ft  Eastern  Railway  Co.  et  al., 

33555 
Emons  Holdings.  Inc.,  40278 
Florida  Northern  Railroad  Co.,  Inc.,  51934 
Florida  West  Coast  Railroad,  Inc.,  87 
Fort  Worth  ft  Dallas  Railroad  Co.,  48322 
Fort  Worth  ft  Western  Railroad  Co.,  37064 
raVR  Corp.,  8986 
FRVR  Corp.  et  al.,  647 
Georgia  Woodlands  Railroad  Co.,  24374, 

24809 
Gloster  Southern  Railroad  Co.,  46706 
Great  Smoky  Mountains  Railway,  Inc., 

39357 
Hampton  ft  Branchville  Railroad  Co..  Inc., 

et  al.,  647 
Heartland  RaU  Corp.,  27774 
Housatonic  Railroad  Co.,  Inc.,  3467 
Huron  ft  Eastern  Railway  Co.,  Inc.,  38365 
Indiana  ft  Ohio  Central  RailrtMd,  Inc..  46707 
Indiana  ft  Ohio  Railway  Co.  et  al.,  49935 
Indiana  Harbor  Belt  Railroad  Co.,  2346 
Indiana  Rail  Road  Co.,  8813 
International  Paper  Co.,  21740 
Iowa  Northern  Railway  Co.,  3793 
Iowa  Traction  RaihtMd  Co.,  47390 
Itel  Rail  Corp.  et  al.,  3795,  4906 
Kansas  City  Southern  Industries,  Inc.,  et  al., 

18620 
Keokuk  Junction  Railway,  13472 
KKR  Associates,  28435 
KKR  Associates  of  Brockway  Inc.,  28277 
Kyle  Railways,  Inc.,  43944 
Lamoille  Valley  Railroad  Co.,  8702 
Leadville-Climax  Shortline  Railway  Co.,  809 
Mahoning  Valley  Railway  Co.,  1528,  16473 
Marino.  John  H.,  et  al.,  11369 
McCormick/Ashland  City  ft  Nashville 

Railroad  Co..  Inc..  8987 
Michigan  Interstate  Railway  Co.,  5036 
Mid-Michigan  Railroad.  Inc.,  437 
MidSouth  Corp.,  4471 
Midwest  Coal  Handling  Co.,  Inc.,  43604 
Missouri  Pacific  Railroad  Co.,  1073 
Missouri-Kansas-Texas  Railroad  Co.,  18173 
Montana  Commerce  Department,  6881 
New  York  Central  Railroad  Co.,  31766 
New  York,  Susquehanna  ft  Western  Railway 

Corp..  24375.  27773.  30119,  32117 
Norfolk  ft  Western  Railway  Co.,  5057, 

25701,  48734 
Norfolk  ft  Western  Railway  Co.  et  al., 

12200,  35389.  39357 
Norfolk  Southern  Corp.  et  al.,  30352 
Norfork  ft  Western  Railway  Co..  52243 
North  Carolina  ft  Virginia  Railroad,  46508 


North  Carolina  Ports  Railway  Commission, 

38796 
North  Carolina  Transportation  Department 

et  al.,  3%56 
Octoraro  Railway,  Inc.,  43278 
Ohio  Central  Railroad,  13335 
Ohio  Railroad  Corp.,  16324 
Ohio  Southern  Railroad  Co.,  4747 
Olympic  Railroad  Co.,  25015 
Orlando  Utilities  Commission.  301 14 
Pinsly  Railroad  Co.,  51934 
Pioneer  Railroad  Co.,  Inc.,  40279 
Pittsburgh  ft  Lake  Erie  Railroad  Co.,  15298 
Rail  Holdings,  Inc.,  et  aL,  47772 
Railtex,  Inc.,  457 
Rail-West,  Inc.,  5057 
Rio  Grande  Industries,  Inc.,  1417,  9381 
Rio  Grande  Industries,  Inc.,  et  al.,  959,  7408 
Saginaw  Valley  Railway  Co.,  Inc.,  1528 
Santa  Fe  Southern  Pacific  Corp.,  37883, 

40279 
Shamokin  Valley  Railroad  Co.  et  ai.,  51934 
Soo  Line  Railroad  Co.,  8702 
Soo  Line  RaUroad  Co.  et  al..  43030.  51599 
Southern  Alabama  Railroad  Co.,  Inc.,  41251 
Southern  Indiana  ft  Ohio  River  Railway 

Co.,  40497 
Southern  Pacific  Transportation  Co.,  18177 
Southern  Railway  Co.,  16596,  24153,  26121, 

38796 
Southern  Railway  Co.  et  al.,  48734 
St.  Lawrence  ft  Atlantic  RaihxMd  Co.,  40280 
St.  Louis  ft  Lake  Counties  Regional 

Railroad  Authority,  5224 
St.  Louis  Southwestern  Railway  Co.,  18177 
Stone  Container  Corp..  18622 
Tarantula  Corp.,  41424 
Temperance  Yard  Corp.,  5057.  28708 
Tennessee  Southern  Railroad  Co.,  Inc.,  939, 

11352,27774 
Tennessee  Southern  Railroad  Co.,  Inc.,  et 

al..  43481 
Tuscola  ft  Saginaw  Bay  Railway  Co..  15606 
Union  Pacific  Corp.  et  al..  29531 
Union  Pacific  Railroad  Co.,  1073 
Union  Pacific  Railroad  Co.  et  al.,  18623 
Utah  Railway  Co.,  18624 
Virginia  ft  North  Carolina  Railroad  Co., 

Inc.,  3475 
Waccamaw  Coastline  Railroad  Co.,  Inc., 

16475 
West  Shore  Railroad  Corp.,  20025 
Willamina  ft  Grand  Ronde  Railway  Co., 

5058 
Wisconsin  ft  Calumet  Railroad  Co.,  Inc., 

43778.  49796 
Wisconsin  Central  Ltd.,  9992,  16202 
Zell.  Samuel,  et  al.,  40280 
Railroad  services  abandonment: 
Alabama  ft  Honda  Railroad  Co..  Inc..  31933 
Atchison.  Topeka  ft  Santa  Fe  Railway  Co., 

3644,  20379,  37634,  48988 
Baltimore  ft  Ohio  Railroad  Co.  et  al.,  9991 
Buffalo,  Rochester  ft  Pittsburgh  Railway 

Co.,  et  al.,  1947 
Burlington  Northern  Railroad,  25218 
Burlington  Northern  Railroad  Co.,  4084, 

18913,  33923,  40497,  43050,  48322, 

48394,  51936 
Cadiz  Railroad  Co.,  41633 
Cambria  ft  Indiana  Railroad  Co.,  46705 
Canadian  National  Railway  Co.,  31943 
Canadian  Pacific,  Ltd.,  47272 
Canadian  Pacific  Ltd.  et  al.,  44677 
Central  of  Georgia  Railroad  Co.,  19058, 

44534,  49936,  31172,  32836 


lateritatc 

Chesapeake  ft  Ohio  Railway  Co.,  10373 
Chicago  ft  North  Western  Transportation 

Co.,  4231,  6881,  18625,  22586,  31766, 

35389,  40280,  40281,  50307 
Claremont  ft  Concord  Railway  Co.,  16393 
Clarendon  ft  Pittsford  Railroad  Co.,  44243 
CMC  Real  Estate  Corp.,  40139,  44131 
Colorado  ft  Wyoming  Railway  Co.,  26327 
Consolidated  Rail  Corp.,  25551.  30353, 

30477,  45828 
CSX  Transportation,  Inc.,  810,  1074,  3644, 

5058,  7250,  7987,  8288.  9822,  10302, 

10572,  11918,  12612.  15606,  17237. 

18172,  19829,  20911,  23160,  24155. 

24808,  25015,  26121,  26122,  26513, 
27411,  28277,  28921,  29216,  31944. 
36379.  38796.  38797,  39539,  40281. 
45173,  45401,  48322,  48323,  49248. 
50115,  51018,  52520 

Florida  East  Coast  Railway  Co.,  763 
Fonda,  Johnstown  ft  Glovenvilie  Railroad 

Co.,  22232 
Georgia  Midland  Railway  Co.,  46706 
Georgia  Midland  Railway  Co.  et  al.,  22395 
Grand  Trunk  Western  RailnMd  Co..  39539 
Illinois  Central  Railroad  Co..  17772.  51173 
Indiana  Railroad  Co..  15298 
Iowa  Northern  Railway  Co.,  10372 
Iowa  Southern  Railroad  Co.,  28922 
Kewash  Railroad,  Inc.,  49613 
Mid-Louisiana  Rail  Corp.,  32117 
Missouri  Pacific  Railroad  Co.,  764,  13149. 

18176.  26122.  27575,  27908.  29287. 

39657.  41633.  52520 
Missouri-Kansas-Texas  Railroad  Co..  18173- 

18175 
Nevada  Northern  Railway  Co..  38797 
Nichcdas.  Fayette  ft  Greenbrier  Railroad 

Co..  32947 
Norfolk  ft  Western  Railway  Co..  4232. 

24809,  27087,  30119,  32479,  39160, 
39357,  40498,  41251,  43944,  45173 

Norfolk  ft  Western  Railway  Co.  et  al., 

43279,  45604 
Oklahoma,  Kansas  ft  Texas  Railroad  Co.. 

18177 
Oregon  ft  Northwestern  Railroad  Co.,  29787 
Robeson  County  Railroad  Corp.,  15749 
Soo  Line  Railroad  Co.,  12081 
Southern  Pacific  Transportation  Co.,  7250, 

50307 
Southern  Railway  Co.,  3086,  11918.  15472. 

17119,  22741,  23316,  24377,  28075, 

30733,  32118.  36511,  38366,  39358,  48989 
Southern  Railway  Co.  et  al.,  40975 
Southern  Railway  et  al.,  37359,  40797 
Southrail  Corp.,  25017,  32119 
St.  Louis  Southwestern  Railway  Co.,  13470, 

28278,  49937,  51029 
Terminal  Railroad  Association  of  St  Louis, 

17513 
Union  Pacific  RaihtMd  Co.,  8289,  10573. 

19347,  33883 
Union  Railroad  Co.,  34173 
Wabash  Railroad  Co.  et  al.,  33923 
Senior  Executive  Service: 
Performance  Review  Board;  memliership, 

43778 
Tariff  authorities,  special;  master  tariff 

increases,  expiration  date  extension,  19829 
Tariffs  and  schedules;  disclosure  of  long-term 
coal  contracts;  petition  denied,  27573 
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RULES 

Employee  Retirement  Income  Security  Act  of 
1974;  implementatioa: 
Enfollment  •ctturie*  renewal.  344S1 

PROPOSED  RULES 

Employee  Retirement  Income  Security  Act  of 
1974;  implementation: 
Enrollment  actuaries  renewal.  147 

NOnCB 

MeetinfB: 
Actuarial  Esaminationa  Advisory 

Committee.  6882,  190S8.  24304,  29S31, 
38104,  48734 

Judicial  Coaferoicc  of  the  Uaited 
Statet 

NOTICES 

Meetings: 
Judidal  Conference  Advisory  Committee  on 

Bankruptcy  Rules,  30432 
Judicial  Conference  Committee  on  Rules  of 

Practice  and  Procedure,  30432 

Jastice  AMiitaace  Bareao 

NOTICES 

Grants  and  cooperative  agreeiaents; 
availability,  etc.: 
Criminal  justice  discretionary  grant  program, 

4906,  13172 
Drug  control  and  system  improvement 

formula  program,  32244 
Incarcerated  Mariel-Cuban^  State 
retmbursement  program,  378 
Narcotics  control  discretionary  grant 
program,  7411 
Mariel-Cubans  incarceration  expenses;  state 
reimbursement  program,  43280 

Justice  DepartBMat 

See  abo  Antitrust  Division;  Drug  Enforcement 
Administration;  Federal  Bureau  of 
Investigation;  Foreign  Claims  Settiement 
Commission;  Immigration  and 
Naturalization  Service;  Justice  Assistance 
Bureau;  Justice  Programs  Office;  Juvenile 
Justice  and  Delinquency  Prevention 
OfRce;  National  Institute  of  Corrections; 
National  Institute  of  Justice;  Parole 
Commission;  Prisons  Bureau 
RULES 

Acquisition  regulations: 
Preaward  contract  review  requirements 
waiver,  contract  review  thresholds 
increase,  and  government  property 
reporting  requirements,  49663 
Unauthorized  commitments  and  prompt 
payment;  ratification,  12421 
Correction.  12866 
Administrative  claims  procedures;  Veterans 
Administration  Administrator;  delegation 
of  authority,  37733 
Civil  and  criminal  forfeitures;  remission  or 

mitigation,  9614 
Contrabuid  drug  evidence  in  custody  of 
Federal  law  enforcement  authorities; 
destruction  procedures,  8432 
Criminal  justice  information  systems: 
Procedures  for  States  and  localities  to 
request  indemnification  against  claims 
for  damages,  cost,  or  other  monetary 
loss,  etc.,  23619 


Debarment  and  suspension  (nonprocurementX 

19161,  34474 
Freedom  of  Information  Act;  implementation: 

Bnaineas  information.  27161 
Omts  and  cooperative  agreements  to  State 
and  local  toveraments;  unifiDrm 
administrative  requirements  (OMB  A- 103 
implementation).  8034 
Concctioa,  12099 
Immigratiaa  Refbrm  and  Control  Act; 
implementation: 
Unfoir  immigratioa-related  employment 

practices.  10338 
Unfitir  immigration-related  employment 
practicea;  citizenship  status 
diacriminatioo.  48248 
Correction.  49638 
Nondiscrimination  on  basis  of  handicap; 
uniform  Federal  accessibility  stsndards. 
3203 
Correction,  3321 

Suspension  of  guiddiaes  with  respect  to 
timeframe  for  program  accessibility  in 
public  housing  programs,  37733 
Organization,  functions,  and  authority 
delegations: 
Assistant  Attorney  General,  Criminal 

Division,  10870,  21996 
Asaistant  Attorney  General,  Legal  Counsel 

Office;  Federalism  implementation,  9433 
Deputy  Assistant  Attorneys  General,  Civil 

Division,  et  al.,  4010 
Deputy  Attorney  General  et  al.,  3370 
INTERPOL;  Management  Policy  Group, 

30989 
Office  of  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices. 
33811 
Prisons  Bureau,  Director,  10871 
Special  Independent  Counsd  for  Members  of 
Congress.  31322 
Privacy  Act;  implementation.  7734,  41 160, 

31341 
Program  Fraud  Civil  Remedies  Act; 

implementation.  11643 
Voting  Rights  Act;  implementation: 
Minority  language  groupa.  733 
Procedural  amendments,  23327 

PROPOSED  RULES 

Acquisition  regulations: 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  or 
activities  performed  by  contractors, 
17729 
Federal  claims  collection: 
Taa  reftind  offsets  for  ctdection  of 
judgments;  procedures,  22026 
Formula  grants: 
Jail  removal  requirement;  de  minimis 
exceptions,  21770 
Freedom  of  Information  Act;  implementation: 

Business  information,  9432 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A-1 10 
implementation),  44716 
Human  subjects,  protection;  model  policy, 
43661 
Correction.  46745 
Privacy  Act;  implemenUtion,  2606,  12931. 

16730.  33836 
Program  Fraud  Civil  Remedies  Act; 

implementation.  4034 
Regulatory  agenda.  13964.  42086 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-eflective  policies  and 
procedures.  27398,  28239 


NOnCES 

Agency  information  collection  activities  under 
OMB  review,  1328,  5477.  6205,  7057,  7988, 
10954.  13336.  15471.  15607,  16324.  20694. 
24153.  24809,  27243.  28433.  29288,  31767, 
34843.  33924.  36906.  39339.  47391.  47879. 
31173 
Committees;  establishment,  renewal, 
termination,  etc.: 
Department  Resources  Board.  22059 
Personnd  Policy  Board.  22038 
Research  and  Development  Review  Board, 

22058 
Special  Issues  Coordinating  Group,  22058 
Strategic  Planning  Board,  22058 
Cooperative  agreements: 
Marid  Cubans  paroled  or  reparoled  from 
Immigration  and  Naturalization  Service 
detention  facilities;  special  placement 
programs.  12081,  15749 
Immigration  Related  Unfair  Employment 
Practices,  Special  Counsel: 
Declaratioa  of  intention  citizen  filing 

requirement  (Form  1-772).  9715.  40498 
Japanese  interned  during  World  War  II,  41232 
Joint  newspaper  operating  agreements; 

Manteca  News  and  Manteca  Bulletin,  CA, 
31771,  37883.  49248 
Mariel  CuImuis;  repatriation  review,  32320 
Nondiscrimination  on  basb  of  handicap; 
enforcement,  32947 
Education  Department  and  General  Services 
Administration.  43145 
Organization,  fimctions,  and  authority 
delegations: 
Immigration-Related  Unfair  Employment 

Practices,  Special  Counsel,  15904 
Land  and  Natural  Resources  Division, 
Assistant  Attorney  General,  25705 
Reparations  Administration  Office,  38798 
Pollution  control;  consent  judgments: 
AAF  Materials  Co.,  25218 
A-1  Disposal  Corp.,  et  al.,  33556 
Absolute  Fire  Protection  Co.  et  al.,  20379 
Adamo  Wrecking  Co.,  28456 
Aerojet  General  Corp.  et  al.,  35925 
Air  Producu  ft  Chemicals  et  al.,  7582 
Akzo  Coatings  of  America,  Inc..  et  al.,  37360 
Alcan  Aluminum  Corp.  et  al.,  46948 
Allied  Corp.,  12613 
Alloy  Corp.  et  al..  20380 
Ambler  Warehousing  Corp.  et  al.,  21741 
American  Creosote  Works  of  Florida,  Inc.. 

31402 
American  Sandblasting  &  Coating  Co.,  Inc.. 

et  al.,  5058 
Ampco  Printing  Corp.,  39540 
A.O.  Smith  Corp..  37654  > 

Apex  Orchards.  Inc.,  12732 
ARCO.  Inc..  14862 
Arizona  et  al..  2098 
Asbestos  Safety,  Inc.,  29787 
Ashland  Chemical  Co.,  23703 
Ashland  Oil  Co.,  27245 
AUantic  Richfield  Co.,  Inc..  49248 
Atlas  Powder  Co.,  16793 
Avco  Corp.,  21741 
Avesta.  Inc..  39161 
BAR  Insulation.  Inc..  et  al..  6039 
Baton  Rouge.  LA,  et  al.,  8814 
Bayou  La  Batre.  AL,  29788 
Bethany.  IN.  40140 

Big  Apple  Wrecking  Corp.  et  al..  12613 
Biokyowa,  Inc..  9152 
Bliss,  Russell  Martin,  et  al.,  29790 


BIytheville,  AR.  et  al.,  12200 

Boise  Cascade  Corp.,  8813 

Borden,  Inc..  et  al.,  9153 

B.R.  MacKay  *  Sons.  Inc..  et  al.,  12201 

Browning  Ferris  Industries-Chemical 

Services,  Inc.,  et  al.,  32480 
Burtdiart,  Carl,  29395 
Bums,  NH,  et  al.,  43279 
Canadyne-Georgia  Corp.  et  al..  39813 
Cannons  Engineering  0>rp.  et  al..  29959 
Capuano.  Daniel,  et  al.,  3948 
Carefree  Homes,  Inc.,  9992 
Carlisle,  IN,  11144 
Carlisle,  KY,  et  al.,  28708 
Carolawn  Co.,  Inc.,  et  al.,  12201 
Cauflinan,  John  R.,  et  al.,  18913 
Cave  aty,  KY,  et  al.,  28708 
Central  aty.  KY.  et  al,  28709 
Central  Illinois  Public  Service  Co.,  9497, 

9714 
Central  Valley  Water  Reclamatioa  Facility 

Board  et  al.,  30120 
C.F.*I.  Steel  Corp.,  22059 
Channel  Industries  Gas  Co.,  31330 
Charieston  Properties  et  al..  7812 
Chevron  Chemical  Co.  et  al..  50308 
Chevron  USA,  Inc..  3795 
City  Industries  et  al..  30120 
Qearwater,  FL,  et  al.,  31936 
Cleveland  Wrecking  Co.  et  al.,  45605 
Congoleum  Corp.,  5059,  51600 
Conoco.  Inc..  12732 

Continental  Chemiste  Corp.  et  al.,  43483 
Continental  Steel  Corp.  et  al.,  18338 
Countess  Service  Center  et  al..  27575 
CSX  Transportation,  Inc.,  et  al.,  28456 
Cumberland,  KY,  et  al..  46127 
Denison,  TX,  et  al..  28457 
Diamond  Reo  Trucks,  Inc.,  31019 
Dietzgen  Corp.,  18338 
Du-Wel  Hartford,  Inc.,  9992 
East  Chicago  Sanitary  District  et  al.,  20693 
East  Rutherford.  NJ.  et  al.,  8814 
Edward  Hines  Lumber  Co.  et  al..  9993 
Empire  Sand  &  Gravel  Co.,  Inc..  16793 
Empress  Ltneas  Maritimas  Argentinas,  S.A., 

et  al..  1688 
Endicott.  NY.  et  al..  44678 
Environmental  International  Electrical 

Services,  Inc.,  6039 
Erie  Coatings  &  Chemicals,  Inc..  et  al., 

16476 
Escambia  County  Utilities  Authority  et  al., 

29288 
Eunice,  LA,  21740 

Fairchild  Industries,  Inc.,  et  al.,  40499 
Fansteel.  Inc..  33336 
Ford  Motor  Co.,  9133 
Ford  Motor  Co.  et  al.,  43030 
General  Battery  Corp.,  40797 
General  Motors  Corp.  et  al.,  8814 
Geneva  City.  OH,  et  al.,  12999 
Gloversville-Johnstown  Joint  Sewer  Board. 

NY,  etal..  11144 
Goodyear  Tire  ft  Rubber  Co.,  36661 
Grace  Petroleum  Corp..  9153 
Greensburg.  IN.  et  al..  27411 
Hardinsburg,  KY,  et  al..  33556 
Harrison.  AR.  et  al.,  8815 
Hawaiian  Electric  Co..  Inc..  48323 
Hermes  Consolidated,  Inc.,  14862.  16211 
HP.  Perkins  Insulation  Co.  et  al.,  44678 
Hillsborough  County.  FL,  et  al..  32949 
Hodgenville.  KY,  et  al..  33557 
Hoechst  Celanese  Corp..  34173 
Hooker  Chemicals  ft  Plastics  Corp.  et  al., 

16202 


Hone  Cave,  KY,  et  al.,  28709 

Human  Resources  Administration,  NY.  et 

al.,  27774 
Hurricane.  WV.  et  al.,  40975 
Hydron  Laboratories,  Inc..  35923 
Indiana  Department  of  Mental  Health  et  aL, 

9714 
Industries  La  Famosa,  Inc.,  25701 
Inland  Steel  Co.,  9497 
Inmar  Associates,  Inc.,  9823 
Iowa  Asbestos  Co.,  39161 
IT  Corp..  18359 
ITT  Rayonier,  Inc..  47590 
James  Graham  Brown  Foundation,  Inc.. 

34593 
Jefferson  Smurfit  Corp.,  46948 
Jenkins,  KY.  et  al..  1860 
Jersey  City,  NJ,  et  al.,  8815 
Jo^e  Luluing,  Island  Petroleum  Products. 

Inc.,  et  al.,  27775 
Johnstown,  PA,  1860 
Joliet,  IL,  29788 

Kearny  Steel  Container  Corp.,  44679 
Kevil,  KY.  et  al.,  33557 
Keystone  Consolidated  Industries,  Inc., 

17986 
Lancaster.  KY,  et  al.,  18913 
Landfill.  Inc..  51019 
Laskin  et  al.,  10448 
Lea  County  Electric  Cooperative.  Inc.,  et 

al.,  27246 
Lowell,  MA,  46308 
LTV  Steel  Co.,  Inc.,  et  al.,  3273 
LTV  Steel  Tubular  Products  Co..  34844 
Luhring.  Jorge,  et  al.,  33190 
Manville  Sales  Corp.,  Inc.,  3644 
Maui  Electric  Co.,  40282 
McGraw-Edison  Co.  et  al.,  32949 
Mcintosh  Mining  Co.  et  al.,  16793 
McKin  Co.  et  al..  17987 
Mentor  Corp.,  5476 
Metropolitan  Dade  County,  FL,  48048 
MetropoUtan  District  Commission  et  al., 

15749 
Mid-Iowa  Insulation  Corp.  et  al.,  13000 
Midwest  Asbestos  Removal  Service,  Inc., 

16203 
Morton  Thiokol,  Inc.,  et  al..  29789 
Multi-Color  Corp..  17987 
New  York  City,  NY,  et  al.,  50308 
O'Bryan,  George  M.,  et  al.,  15299 
Olin  Corp.,  28278 
Olson,  Richard.  6882 
Ormond.  Hallie  C,  et  al.,  2741 1 
Outboard  Marine  Corp..  41232 
Owenton.  KY,  et  al..  18914 
Parish  of  St.  John  the  Baptist  et  al.,  29288 
Pasadena,  TX,  et  al..  3039 
Paxton  Landfill  Corp.  et  al..  3796 
Philadelphia.  PA.  5658 
Pillsbury  Co.,  8816 
Pittsburgh  Metal  Lithographing  Co.,  Inc., 

31403 
Plainville  Electro  Plating  Co.  et  al.,  27376 
Polysar  Inc.,  50309 
Price  et  al.,  17120 
Puerto  Rico  Aqueduct  ft  Sewer  Authority  et 

al.,  27908 
Raymark  Industries.  Inc..  7251 
Reichhold  Chemicals,  Inc.,  20193 
Ribco  Industries,  Inc..  35568 
Rohm  ft  Haas  Co..  Inc.,  et  al.,  29789 
Roskee  Corp..  6882 
Sack.  Dean,  et  al.,  20380 
Salem.  NJ.  7812 
Sandidge.  Inc..  et  al.,  26513 


Sarasota,  FL.  et  al..  28075 

Schlage  Lock  Co.,  8816 

Seabrook.  TX,  et  al..  25391 

Seibu  Railway  Co.,  Ltd.,  et  al.,  23703 

Semford  Construction,  Inc.,  et  al.,  5476 

Serafini,  Louis,  et  al.,  31403 

Seymour  Recycling  Corp.,  et  al.,  33557 

Shefneld  Sted  Corp.,  22232 

SheO  GO  Co..  4085,  33883 

Shreveport,  LA,  et  al.,  27412 

Signal  Energy  Systems,  Inc.,  13000 

Simplicity  Manufacturing,  Inc.,  32949 

Skinner,  Robert  W.,  48734 

Smith.  Harry  J.,  Jr.,  et  al.,  9714 

Smith  International,  Inc.,  et  al.,  8816 

South  Carolina  Department  of  Health  and 

Environmental  Control  et  aL,  959 
Stanley  Plating  Co..  Inc..  7813 
Stanton.  KY,  et  al.,  28709 
Sulphur  Springs.  TX.  et  aL,  1688 
Sun  Metal  Fmishing.  Inc.,  11569 
Sunflower  Electric  Cooperative.  Inc.,  22395 
Superior  Chrome  Plating  Co..  8987 
Susan  Bates,  Inc..  20193 
Syntex  (F.P.)  Inc.,  27412 
Tanner  Companies,  31404 
Techalloy  Co..  Inc.,  40282 
Texaco  Refining  ft  Marketing  Inc.  et  aL. 

28710 
Texas  Eastern  Gas  Pipeline  Co..  21929 
Thomas  Solvent  Co.  et  al.,  41424 
Tower  Chemical  Co.  et  al.,  1860 
Trident  Seafoods  Corp..  16794 
Tull,  Edward  Lunn,  14863 
Tyson,  Franklin  P.,  et  al.,  6712 
United  Sutes  Ceramic  Tile  Co.  et  al.,  29396 
United  Sutes  Steel  Corp.,  Geneva  Worics, 

31404 
University  of  Massachusetts,  18178 
USX  Corp.,  5476.  11569.  16918,  25219 
Van  Leer  Containers.  Inc..  et  al.,  3273 
Vigo  Blacktoppers,  Inc..  et  al.,  40500 
Virgin  Islands  Housing  Authority.  31020 
Virgin  Islands  Water  and  Power  Authority. 

28457 
Virginia  Electric  ft  Power  Co.,  12201 
Washington  et  al.,  19059 
Washington  Transportation  Department, 

21741 
Washington  v.  Time  Oil  Co.,  33558 
Wastecontrol  of  Florida,  Inc.,  24810 
Wayne  County  Health  Department,  ML  et 

al.,  3645 
Weiss  et  al..  9993 
WdlsvUle,  OH,  26687 
West  Chicago,  IL.  28457 
West  Frankfort,  IL,  27413 
Whiskey  Run  Water  Association,  29289 
Winchester  Municipal  Utilities,  9154 
Wixom,  MI,  et  al..  22233 
W.R.  Grace  ft  Co.  Conn,  et  al.,  45402 
Youngstown  Thermal  Corp..  2300 
Zinc  Corp.  of  America,  43402 
Privacy  Act;  systems  of  records,  764.  1861, 
1864,  2098.  2650,  2652.  2653,  2654.  7813. 
13000-13005.  15494.  16794-16797,  35926, 
35927,  40500 
Senior  Executive  Service: 
Performance  Review  Boards;  membership. 

26895 
Settiement  agreements: 

Allis-Chalmers  Corp.,  35567 
U.S.  Trustee  System;  judicial  districU 
certifications: 
Alaska  et  al.,  44680 
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Arizona,  1333S 
Arkansas  et  al.,  44681 
California  et  al.,  44681 
Illinois,  1866 
Indiana,  1866 
Kentucky,  33SS8 
Louisiana,  44682 
Michigw.  12733 
Mississippi,  44682 
Ohio,  12733 
Tennessee,  33358 
Texas.  44682 
Voting  Rights  Act  certifications: 
Hidalgo  County,  TX,  45174 
Talbot  County,  OA,  29959 

Justice  Programs  Office 

RULES 

Public  safety  officers'  death  benefits,  8431 

NOTICES 

Orants  and  cooperative  agreements; 
availability,  etc.: 
Law  enforcement  training  and  technical 

assistance,  27087 
Victims  of  Federal  crime  in  Indian  country; 
assistance,  27577 

JuTenile  Justice  and  Delinquency 
Pre?ention  Office 

RULES 

Juveniles  in  adult  jails  and  lockups: 
Jail  removal  requirement;  de  minimis 

exceptions  criteria,  44370 
Nonsecure  custody;  policy  guidance,  44366 

PROPOSED  RULES 

Juveniles  in  adult  jails  and  lockups,  nonsecure 
custody;  policy  guidance,  2568 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Illegal  drug  use  and  AIDS  among  high  risk 

youth;  prevention  and  intervention, 

38926,  39403,  40536 
Juveniles  in  adult  jails  and  lockups;  removal, 

21789 
Missing  and  exploited  children 

comprehensive  action  program,  27802 
Missing  and  exploited  children's  assistance 

program;  national  resource  center  and 

clearinghouse,  52612 
Missing  children;  reunification  with  families, 

23174 
Missing  Children's  Assistance  Act;  program 

priorities,  8817,  23170,  51937 
Private  nonprofit  missing  children's  agencies 

service  activities,  26372 
Program  plan  for  1988  FY,  20256 
Serious  habitual  offender  comprehensive 

action  program,  38934 
Illegal  drug  use;  juvenile  detainees  testing, 

44570.  47592 
Meetings: 
Coordinating  Council.  458,  3645.  17513, 

30121 
Missing  Children's  Advisory  Board,  15474, 

34173 

Labor  Department 

See  also  Benefits  Review  Board,  Labor 

Department;  Employees'  Compensation 
Appeals  Board;  Employment  and  Training 
Administration;  Employment  Standards 
Administration;  Federal  Contract 
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Compliance  Programs  OfRcr,  Labor 
Sutistics  Bureau;  Labor-Management 
Standards  Office;  Mine  Safety  and  Health 
Administration;  Occupational  Safety  and 
Health  Administration;  Pension  and 
Welfare  Benefiu  Administration;  Veterans 
Employment  and  Training,  Office  of 
Assistant  Secretary;  Wage  and  Hour 
Division;  Workers'  Compensation 
Programs  Office 

RULES 

Acquisition  regulations,  3839 
Contractt  and  property  management: 
Audit  requirements;  resolution  and  appeals, 
3966 
Debarment  and  suspension  (nonprocurement), 

19161,  34474 
Orants  and  cooperative  agreements  to  State 
and  local  govenmients;  uniform 
administrative  requirements  (OMB  A- 102 
implementation),  8034 
Walsh-Healey  Public  Contracts  Act: 
Small  business  determination  procedures, 
7741 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  5346,  22680 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 110 
implementation),  44716 
Regulatory  agenda,  13982,  42104 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  27598,  28239 

NOTICES 

Administrative  Law  Judges;  World  Bazaar  on 
behalf  of  Pi-Ling  Hsieh  Lee;  employment, 
27089 
Agency  information  collection  activities  under 
OMB  review,  960,  1418,  1529,  2099.  3470, 
4747,  5327,  5840,  6207,  7059,  7426,  7989. 
11144.  12087,  13339,  15474.  16596,  18178, 
20025.  20385.  21933,  24377,  25018,  25706, 
27909,  28075.  31116.  31117.  33191.  34595, 
35126.  36512.  37360.  40283.  41633,  43051, 
44132,  44957.  45994.  48735.  49796.  50312. 
50472,  51937 
Committees;  establishment,  renewal, 
termination,  etc.: 
Business  Research  Advisory  Council.  51939 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council.  17120.  27413 
Labor  Research  Advisory  Council,  50597 
Shipyard  Employment  Standards  Advisory 

Committee,  24156 
Trade  Negotiations  and  Trade  Policy  Labor 

Advisory  Committee,  30477 
Workforce  Quality  and  Labor  Market 
Efficiency  Commission,  24153 
Consumer  price  index;  U.S.  city  average,  4748, 

50597 
Homeworkers;  employment  in  industries; 

reporting  and  recordkeeping  requirements, 
45608 
International  labor  affairs: 
Indigenous  and  Tribal  Populations 

Convention;  partial  revision,  43779 
Internationally  recognized  worker  rights  in 
foreign  countries,  status;  annual  report, 
11714 
Meetings: 
Job  Training  Partnership  Act  Presidential 
I  Awards  Review  Panel,  43281 


President's  Committee  on  International 

Labor  Organization,  22744 
Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee,  1689,  4912,  9382, 
13339,31116,37065,30398 
Workforce  Quality  and  Labor  Market 
Efficiency  Commission,  34174.  43484 
Organization,  functions,  and  authority 
delegations: 
Deputy  Assbtant  Secretary  (Labor- 
Management  Standards),  37065 
Privacy  Act: 

Computer  matching  program,  23019 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
47276 

Labor  Statistics  Bureau 

NOTICES 

Local  area  unemployment  sUtistics  procedures; 

proposed  changes,  22749,  43783 
Meetings: 
Business  Research  Advisory  Council.  41429 
Business  Research  Advisory  Council  Board 

and  Committees,  10574.  40141 
Labor  Research  Advisory  Council 
Committees.  15302.  47276 

Labor-Management  Standards  Office 

RULES 

Union  officer  elections;  candidacy  age 
requirements,  8750 
Correction,  23233 

Land  Management  Bureau 

RULES 

Coal  management: 
Exploration  and  mining  operations;  diligence 

requirements,  49984 
Lease  terms  readjustment;  procedures,  37296 
Correction,  39015 
Forest  management: 

Salvage  timber;  contract  extension,  31001 
Grazing  administration: 

Livestock  grazing  on  public  lands,  2984, 
10224 
Correction,  22325 
Mineral  leasing: 
Solid  minerals  (other  than  coal)  exploration 
and  mining  operations;  streamlining 
amendments,  39459 
Minerals  management: 
Oil,  gas,  and  geothermal  resources  leasing, 
17340 
Correction,  31866,  31959 
Onshore  oil  and  gas  and  geothermal  leasing. 
22814 
Correction,  31867,  31958 
Onshore  oil  and  gas  production  accounting; 

responsibility  transfer.  16408 
Service  charges  esublishment  and 
clarifications.  48876 
Correction,  49664 
Oil  and  gas  leasing: 
Onshore  drilling  operations,  46798 

Correction,  49661 
Onshore  operations;  oil  royalty  rates,  1 184 
Public  land  orders: 
Alaska,  12419,  12420,  18282,  18283,  20846, 
22326,  22488.  22489,  28206,  46871, 
49151,  49551 
Arizona,  52997 
Arkansas,  10330 


Colorado.  22327,  49664 

Idaho.  9628.  10335.  30264 

Montana,  7186,  9628,  15041.  22489 

Nevada,  1359,  39274 

New  Mexico,  16269 

Oregon,  1359,  3750,  7520,  9628 

South  Dakota,  47955 

Utah,  52424 

Wyoming,  7187,  49664 
Recreation  management: 

Off-road  vehicles;  clarifying  amendments, 
31002 

Use  authorizations;  special  recreation 
permits,  10394 
Rights-of-way: 

Mineral  Leasing  Act — 
Appeals  provision,  17701 

PROPOSED  RULES 

Coal  management: 
Coal  product  valuation  for  royalty  purposes, 

26942 
Exploration  and  mining  operations;  diligence 

requirements.  32631 
Royalty  rates,  28822 
Forest  management: 
Forest  products;  sales.  31055 
Contract  awards,  etc..  6013 
Sales  of  forest  products;  additional  security, 
39491 
Grazing  administration: 

Livestock  grazing  on  public  lands,  49564 
Land  resource  management: 
Exchange  and  appraisal  procedures,  45782 
•  Correction,  49824 
Mineral  leasing: 
Solid  minerals  (other  than  coal)  exploration 
and  mining  operations;  streamlining 
amendments,  2055 
Minerals  management: 
Onshore  oil  and  gas  and  geothermal  leasing, 

9214 
Onshore  oil  and  gas  operations;  Federal  and 
Indian  oil  and  gas  leases — 
OrderNo.  4,  3158,  11318 
Order  No.  5,3168,  11318 
Onshore  oil  and  gas  production  accounting; 

responsibility  transfer,  1039 
Service  charges  establishment  and 
clarifications,  23720 
Oil  and  gas  leasing: 
Federal  Onshore  Oil  and  Gas  Leasing 
Reform  Act;  implementation;  and  test 
oil  and  gas  lease  sales,  6013 
Inspection  by  non-Federal  employees; 

cooperative  agreement  with  States  and 
tribes,  47904 
Rights-of-way,  trespass,  and  criminal  law 
enforcement: 
Public  lands;  unauthorized  use,  occupancy, 
or  development  for  transportation,  etc., 
37319 
Correction,  39403 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  4469,  6875.  12471.  15143. 
15469.  24800.  30347.  30730.  30731.  32469, 
43274.  48044.  51325 
Airport  leases: 

Nevada.  1415,  17981,  28447,  48587 
Alaska  Native  claims  selection: 
Afognak  Joint  Venture,  27571 
Bethel  Native  Corp.,  25691,  36128 
CalisU  Corp..  29955 
Chevak  Co..  26890 
Cook  Inlet  Region,  Inc.,  25387,  32110,  38089 


Dot  Lake  Native  Corp.,  30346 
Doyon,  Ltd..  16914.32110 
Ekiutna,  Inc.,  41632 
Eyak  Corp.,  35119 
KikikUgruk  Inupiat  Corp.,  28449 
Klawock-Heenya  Corp.,  5222 
Manokotak  Natives  Ltd.,  23157 
Sealaska  Corp.,  17981 
Shaktoolik  Native  Corp.,  20371 
Shishmaref  Native  Corp.,  31 106 
Std>bins  Native  Corp..  20182 
Classification  of  public  lands: 
Arizona,  19051,  53073 
Idaho.  7804,  46122 
Minnesota.  48588 
Nevada.  13331,  20374,  26676,  28447,  44531, 

50463 
Oregon.  50468 
Utah.  46699 
Closure  of  public  lands: 
Arizona,  46506,  50468 
California,  3268,  3463,  19055.  22226,  26118, 

27572,  29386,  33549,  50468,  51590 
Colorado,  28450,  34837 
Idaho,  8288,  8701,  26683,  50469 
Montana,  43775 

Nevada,  6875,  15291,  36129,  36902 
Oregon,  5650,  20183,  27241,  27572,  36652, 

47875 
Wyoming,  34590,  34838,  37060 
Coal  leases,  exploration  licenses,  etc.: 
Colorado.  12607 
Kentucky.  2792.  5222,  6706 
Montana,  13195.  22579 
New  Mexico.  22577 
Utah.  24371.  39651 
West  Virginia.  48732 
Wyoming.  12607,  13197,  22054.  23806, 

32110,41421.45597 
Coal  management  program: 
Fort  Union  Federal  Coal  Production  Region 

decertified  and  opening  counties  in 

North  Dakota  and  Montana  to  leasing 

by  application  process.  13195 
Fort  Union  Regional  Coal  Team,  MT; 

proposed  data  adequacy  standards 

availability,  25549 
Green  River-Hams  Fork  Coal  Production 

Region  decertified  and  opening  counties 

in  Colorado  and  Wyoming  to  leasing  by 

application  process,  13196 
San  Juan  River  Federal  Coal  Production 

Region  decertified  and  opening  counties 

in  New  Mexico  and  Colorado  to  leasing 

by  application  process,  44956 
Committees;  establishment,  renewal, 
termination,  etc.: 
California  Desert  District  Advisory  Council, 

16791 
District  advisory  councils;  nominations. 

25014 
Grazing  Advisory  Boards.  19048 
Iditarod  National  Historic  Trail  Advisory 

Council.  6204 
National  Public  Lands  Advisory  Council. 

3081.  40136 
Vernal  District  Advisory  Council,  48733 
Conservation  and  recreation  areas: 
California  Desert  Conservation  Area  Plan, 

2648,  4082 
Environmental  concern;  designation  of  critical 
areas: 
Salmon  Falls  Creek  Canyon,  ID,  30348 
Environmental  statements;  availability,  etc.: 
Adobe  Town  and  Ferris  Mountains 

wilderness  study  areas.  WY.  2648 


Amoco  C02  projects,  MT  and  WY,  45598 
Aptus  Industrial  and  Hazardous  Waste 

Treatment  Facility,  UT,  5324,  24800 
Areata  Resource  Area,  CA,  8983,  9820 
Arkansas  River,  CO,  30347 
Beaver  Creek,  AK,  12608 
Beaver  Creek  National  Wild  River,  AK. 

46699 
Billings  Resource  Area,  MT,  27403 
Birch  Creek  National  Wild  River,  AK, 

16590.  50301 
Bridger-Teton  National  Forest,  WY,  12471 
Buffalo  Resource  Area,  WY,  16194 
Bulldog  Ridge  Communication  Site,  UT, 

47584 
Burlington  Northern,  Inc.;  Yellowstone  and 

Musselshell  Counties,  MT,  17251 
California  Desert  E>istrict;  Army  National 

Training  Center,  Fort  Irwin,  CA,  32110 
California  Desert  District;  jurisdiction 

transfer  to  NPS's  Death  Valley  and 

Joshua  Tree  National  Monuments,  28705 
CaUfomia  Section  202  wilderness  study 

areas,  44672.  45598 
California  vegetation  management  program. 

31398.46699 
Carcass  Canyon  and  Death  Ridge  wilderness 

study  areas,  UT.  5048 
Catron  and  Cibola  Counties  Fence  Lake 

Area,  NM,  53073 
Cedar  City  District,  UT;  horseback 

endurance  ride,  big  game  guidance 

service,  and  agricultural  trespass 

activities,  29386 
Central  Arctic  management  area,  AK,  39537 
Central  California  section  202;  wilderness 

study  area,  2648 
Clark  County  Regional  Flood  Control 

District,  NV,  35120 
Coal  preference  right  lease  applications — 

Colorado,  3080 
Coal-fired  steam/electric  generating  plant, 

NV.  22577 
Cody  Resource  Area,  WY,  11140 
Death  Valley  and  Joshua  Tree  National 

Monuments,  CA,  19826 
Devers-Palo  Verde  No.  2  500  kV 

transmission  line  project,  CA,  50463 
Eastern  San  Diego  County  Planning  Unit, 

CA,  18169 
Farmington  Resource  Area,  NM,  8806 
Federal  mineral  ownership  and  public 

domain  lands.  FL,  1855 
Fortymile  River  Watershed,  AK,  21528 
Grand  Resource  Area,  UT,  4084 
Guadalupe  County  landfill  site,  NM,  3270 
Henry  Mountain  Coordinated  Resource 

Management  Area,  UT,  8983 
Hoosier  National  Forest  et  al.,  IN;  right-of- 
way  grant  issuance,  41422 
Iceberg  Point  and  Point  Colville,  Lopez 

Island,  WA.  10442 
Idaho  wilderness  study  areas.  3463.  6706 
Lakeview  District,  OR.  19049 
Lower  Gila  South  Resource  Area,  AZ, 

12479,  25692 
Mark  Twain  National  Forest,  MO,  49897 
Mark  Twain  National  Forest,  MO  and  OR, 

23293 
Minto  Flats  watershed,  AK,  25691 
Moab  District.  UT,  7984.  24801.  48588 
Molycorp  Guadalupe  Mountain  Tailings 

Disposal  Facility.  NM.  48984 
Mt.  Hillers  wilderness  study  area  et  al..  UT. 

52835 
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Mt.  Hillen  wilderacM  study  arem.  UT,  41246 
Mt.  Pennell  wiMerncM  study  area,  UT. 

32469 
Nevada  wilderness  study  areas,  22736 
New  Mexico  statewide  wilderness  study 

areas.  422S 
Phoenix  District,  AZ,  7243 
Phoenix  Resource  Area.  AZ,  2296 
Placer  mining  activities,  AK,  31398 
PLES  1  geothermal  project.  CA.  23806 
Pony  Express  Resource  Area,  UT,  171  IS 
Red  Mountain  wilderness  study  area.  CA. 

3944 
Rock  Creek/Muddy  Creek  Reservoir,  CO, 

3034S 
Rock  Springs  District,  WY,  12471.  20182. 

44673 
Salmon  E>istrict,  ID,  2S349 
San  Bernardino  County,  CA,  15896 
San  Pedro  River  Riparian  Area.  AZ,  22379 
Sleeping  Giant  and  Sheep  Creek  wilderness 

study  areas,  MT.  23693 
Steep  Creek,  Mount  Pennel,  and  North 
Escalante  Canyons/The  Oulch 
wilderness  study  areas,  UT,  30302 
Trans-Alaska  Oas  System;  Pnidhoe  Bay, 

AK,  24357 
U.S.  Sprint  Fiber  Optic  Cable  Network; 
fiber  optic  cable  right-of-way,  ID,  MT. 
ND.  and  WA,  953 
Utility  corridor  lands,  AK,  12731 
Vegetation  treatment  program;  thirteen 

contiguous  western  Sutes.  26890,  28070 
Vernal  District,  UT,  10442 
Washakie  Resource  Area,  WY,  49241 
Western  Mojave  Land  Tenure  Adjustment 

Project,  CA,  39134 
Westside  Irrfgation  project  et  al..  WY,  37060 
Whiskey  Mountain  and  Dubois  Badlands 

wilderness  study  areas,  WY,  43398 
Yuma  District,  AZ.  20025 
Fire  Management  Policy  Review  Team; 

recommendations,  311% 
Fire  management;  Spokane  District,  WA. 

24134 
Fossils,  gems,  and  minerals  collection 

prohibition;  Imperial  County.  CA,  12472 
Geophysical  logs;  availability,  etc.: 

Wyoming,  32469.  3247a  45172 
Geothermal  leasing: 

California;  diligent  exploration  activities; 
lessees  and  operators  statewide 
notification,  29329 
Geothermal  resources  lease  sales: 
California,  6204 
Oregon.  40274 
Washington,  40274 
Jurisdiction  transfers: 
Idaho,  48316 

Oregon,  10443.  12866.  29391.  47769 
Washington.  10443,  12866.  47769 
Land  and  resource  management  planning 

schedules.  20667 
Land  use  plans: 
Kansas,  29529 
Management  framework  plans,  etc.: 
Arizona,  22580 
Colorado,  46700,  48044 
Idaho,  1945,  5651.  13196.  18908,  29283, 

29386,  46700 
Montana,  46945 
Nevada,  5470,  47268 
Oklahoma.  44530 
Oregon,  19049,  23697,  26891 
South  Dakota,  46945 
Utah,  4082 


Wyoming,  17253,  19049.  46945 
Meetings: 
Albuquerque  District  Advisory  Council, 

3269,  11141,20372,36377 
Albuquerque  District  Grazing  Advisory 

Board,  12608 
Arizona  Strip  District  Advisory  Council, 

10444,  40136 
Arizona  Strip  District  Grazing  Advisory 

Board,  10444.  39537 
Bakersfield  District  Advisory  Council,  12479 
Bakersfield  District  Grazing  Advisory 

Board,  37878 
Battle  Mountain  District  Advisory  Council. 

5651,  19030,  33349 
Battle  Mountain  District  Grazing  Advisory 

Board.  11363 
Boise  District  Advisory  Council,  28430, 

40970 
Boise  District  Grazing  Advisory  Board, 

5048.34169 
Burley  District  Advisory  Council,  9706, 

38090 
Burley  District  Grazing  Advisory  Board, 

17981,  34838 
Bums  District  Advisory  Council,  21737 
Butte  District  Advisory  Council,  5651,  8807, 

34837 
Butte  District  Grazing  Advisory  Board, 

25549.  38790.  44673 
California  Desert  District  Advisory  Council. 

7244,  40789 
California  Desert  District  Grazing  Advisory 

Board.  8288 
Canon  City  District  Advisory  Council, 

16914.  28274 
Canon  City  District  Grazing  Advisory 

Board.  30349,  34838 
Canon  City  Grazing  Advisory  Board,  1070 
Carson  City  District  Advisory  Council,  7804 
Carson  City  District  Grazing  Advisory 

Board,  22226 
Casper  District  Advisory  Council,  23695 
Casper  District  Grazing  Advisory  Board, 

40970 
Cedar  City  District  Advisory  Council,  3270, 

46122 
Cedar  City  District  Grazing  Advisory 

Board,  5048,  35565 
Coeur  d'Alene  District  Advisory  Council, 

9706 
Coos  Bay  District  Advisory  Council,  16194. 

26511 
Craig  District  Advisory  Council.  83,  7804, 

26676,  36129.  43990 
Craig  District  Grazing  Advisory  Board. 

29387 
Dickinson  District  Advisory  Council.  9492, 

23550 
Elko  District  Advisory  Council,  17115 
Elko  District  Grazing  Advisory  Board, 

32946 
Ely  District  Advisory  Council.  8807.  13197 
Ely  District  Grazing  Advisory  Board.  29387 
Eugene  District  Advisory  Council,  2542, 

19050.  47769 
Fort  Union  Regional  Coal  Team.  45599 
Grand  Junction  District  Grazing  Advisory 

Board.  26676 
Grand  Junction  District  Multiple  Use 

Advisory  Council.  29387 
Helicopters  and  motorized  vehicles  use  in 

gathering  wild  horses  and  burros,  22736 
Idaho  Falls  District  Advisory  Council,  6706, 

16390,  38090 
Idaho  Falls  District  Grazing  Advisory 
Board,  1070,  16590 


Iditarod  National  Historic  Trail  Advisory 

Council,  6204,  46507 
Kansas  supplemental  planning  analysis; 

availability,  46122 
Kingman  Resource  Area  Grazing  Advisory 

Board,  3944 
Lakeview  District  Advisory  Council.  1 1364. 

35917 
Lakeview  District  Grazing  Advisory  Board. 

11364,22227,28706,52511 
Lakeview  District  Multiple  Use  Advisory 

CouncU,  23314,  26677 
l.as  Cruces  District  Advisory  Council,  450. 

1685.  4078.  30349 
Las  Cnices  District  Grazing  Advisory 

Board,  6876,  29387 
Las  Vegas  District  Advisory  Council,  34589, 

49932 
Lewistown  District  Advisory  Council,  36904 
Lewistown  District  Grazing  Advisory 

Board,  18169.  44673 
Medford  District  Advisory  Council,  7984, 

45597 
Miles  City  District  Advisory  Council,  7804, 

32111 
Miles  City  District  Grazing  Advisory  Board, 

29283.  44673 
Moab  District  Advisory  Council.  9378. 

43478 
Moab  District  Grazing  Advisory  Board. 

39351 
Montroae  District  Advisory  Council.  30474 
Montrose  District  Grazing  Advisory  Board. 

4469.  35239 
National  Public  Lands  Advisory  Council, 

10950,  22390,  35564 
North  Cascades  Scenic  Highway  Zone, 

12825 
Northern  Alaska  Advisory  Council,  43775 
Northern  and  Southern  Alaska  Advisory 

Councils,  13197 
Oregon;  helicopter  and  motorized  vehicle 

use  in  gathering  wild  horses  and  burros, 

32111 
Phoenix  District  Advisory  Council,  4225, 

16915,  38985 
Phoenix/Lower  Gila  Resource  Areas 

Grazing  Advisory  Board,  4082 
Powder  River  Regional  Coal  Team.  43938 
Prineville  District  Advisory  Council.  2793. 

21737,  39537 
Prineville  District  Grazing  Advisory  Board, 

4080.  38983 
Rawlins  District  Advisory  Council.  1 1712, 

39352 
Rawlins  District  Grazing  Advisory  Board, 

18170,  41246 
Richfield  District  Advisory  Council,  25692 
Richfield  District  Grazing  Advisory  Board, 

26511 
Rock  Springs  District  Advisory  Council, 

934.  13197 
Rock  Springs  District  Grazing  Advisory 

Board,  29090 
Roseburg  District  Advisory  Council,  2342, 

13197,  22378.  29387 
Roswell  District  Grazing  Advisory  Board, 

25692 
Roswell  District  Multiple  Use  Advisory 

Board.  45172 
Safford  District  Advisory  Council,  3945, 

43478 
Safford  District  Grazing  Advisory  Board, 

20372,36905 
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Safford  District  Grazing  Advisory  Council, 

26677 
Salem  District  Advisory  Council,  13332 
Salmon  District  Advisory  Council,  10444 
Salmon  District  Grazing  Advisory  Board, 

22737,  46700 
Salt  Lake  District  Advisory  Council,  5652 
Salt  Lake  District  Grazing  Advisory  Board, 

1945,  30116 
Salt  Lake  District  Multiple  Use  Advisory 

Council,  29786 
San  Juan  River  Regional  Coal  Team,  22580 
Shoshone  District  Advisory  Council,  17115 
Shoshone  District  Grazing  Advisory  Board, 

5048.  35120 
Southern  Alaska  Advisory  Council,  44241 
Special  Nevada  Report,  15272,  17534 
'   Spokane  District  Advisory  Council,  29388 
Susanville  District  Advisory  Council,  12196, 

35363,  40274 
Susanville  Dbtrict  Grazing  Advisory  Board, 

•   7805,  24502,  38090 
Uinta  Southwestern  Utah  Regional  Coal 

Team,  17116,40970 
Ukiah  District  Advisory  Council,  12472, 

24801,  28450.  29388.  32470 
Vale  District  Grazing  Advisory  Board.  9706, 

31940 
Vale  District  Multiple-Use  Advisory 

Council,  31941 
Vernal  E>istrict  Advisory  Council,  17982, 

40136,  48316 
Vernal  District  Grazing  Advisory  Board, 

32470 
Winnemucca  District  Grazing  Advisory 

Board,  5223.  29284 
Worland  District  Advisory  Council.  13198 
Worland  District  Grazing  Advisory  Board. 

13198 
Yuma  District  Advisory  Council,  11350 
Mineral  interest  applications: 
Arizona,  1685.  1686,  3269,  4498,  3049,  8807, 

19051.  29388,  46123.  47876 
California.  39352,  44241 
Idaho,  38090 
Nevada,  21737 
South  Dakota,  29388 
Minerals  management: 
Federal  coal  and  other  solid  mineral  leases; 

royalty  reduction  guidelines,  29586 
Motor  vehicle  use  restrictions: 
Idaho,  38092.  49242 
Wyoming.  45596 
Motor  vehicles;  off-road  vehicle  designations: 
Alaska,  26891.  26892 
Arizona.  32470 
California.  38983,  50301 
Colorado.  34356.  38091 
Montana.  34590,  35120 
Nevada,  35917,  40274 
Oregon,  1836,  3269.  21925 
South  Dakota.  15293 
Wyoming.  7805 
Oil  and  gas  leases: 
Alabama,  16591 
Alaska,  85,  1856,  1857,  10444,  12473,  12995, 

23807.  26683.  28450,  39352,  43274, 

44673,  53074 
California,  15291 

Colorado,  15291.  22227,  23157.  29389.  48318 
Mississippi,  27083 
Montana.  10444.  22578.  33877 
New  Mexico,  4470,  16915,  25550,  26684, 

38984,  47876 
South  Dakota,  17982 
Utah,  1415,  9706,  41422,  45596.  46507 


Wyoming,  1857,  4078,  4080,  6706,  15291, 

15292,  16591,  20372,  20374.  28448. 

28451.  29389.  30117.  35121.  35919. 

38984,  40275,  41422,  45597,  496ia 

31931,  33074 
Oil  and  gas  leasing: 
Known  geologic  structure  (KGS)  quality 

assurance;  32  KGS  classifications,  aiidit 

report;  availability,  5324 
Lease  and  exploration  bond  forms,  etc; 

availability,  27404 
Opening  of  public  lands: 
Arizona,  451.  954.  955.  1540,  1685,  4098, 

6876,  8301.  9024.  12866.  28448 
California.  1522,  1523,  12079,  22390,  23698 
Montana,  1070,  6707,  13199,  20372,  35122, 

46946 
Nevada.  1415,  1946,  19344,  23313,  26676, 

28447,  30474,  36633,  38093,  4097r. 

43773,  44241,  44531,  51591 
New  Mexico,  41246 

North  Dakota,  3080 

Oregon,  7805,  25694,  39352,  51595 

South  Dakota,  15295 

Utah,  46699 

Wyoming,  2793,  4082,  4098 

Oregon, 
Organization,  functions,  and  authority 
delegations: 

Fairbanks,  AK,  offices;  relocation,  31399 

Grants.  NM;  office  opening.  26677 

Great  Falls  Resource  Areas;  address  change, 
15292 

Resource  area  managers,  Albuquerque 
District,  NM;  oil  and  gas  management, 
454 
Realty  actions;  sales,  leases,  etc.: 

Alaska,  6876,  13198,  13199,  19050,  20376, 
21738,  23157,  49932 

Arizona,  185,  432,  935,  1540,  1685,  2891, 

3643,  3945,  4079,  4226,  3049,  6876,  6877, 
6916,  7806,  8809.  9024.  9150,  9172,  9707, 
9848,  11142,  12078,  12473,  12474,  15292, 
16197,  16321,  16473,  16791,  16915, 
18355,  18612,  18613.  19052-19054, 
19344,  19369,  20373.  20414.  21964, 
23695,  24154,  24802,  24803,  25387, 
25693,  25722,  26118,  26131,  26677, 
26678,  27265,  27769,  28919,  29307, 
29389,  30348,  30350.  32283,  33185, 
33877,  33879,  35114,  35953,  37060, 
38790,  39155,  39353.  40276.  41247, 

43774,  43775,  44242,  44674.  45599. 
45855.  46976.  47268.  47269,  47584, 
47876,  48045,  483 1 8.  48588,  49933. 
50469,  51591,  51626,  51951 

California.  452.  1071,  1103,  1522,  1523,  3270, 
4080,  5050,  6878.  7806.  8807.  9377, 
12078,  12079,  12474,  12608,  14859, 
15292.  15773.  16195.  16198.  16915. 
17510,  17984,  18356.  20373,  21926, 
24804,  27241,  27405,  29284,  31106, 
^  32702,  33572,  35255, ,  38984,  39155, 

39353,  45597.  46123,  48589.  50588.  51326 

Colorado.  7807,  8808,  9493.  9707.  13199. 
20375,  29955,  29956,  48589,  50464, 
51594,  53074.  53075 

Idaho,  5652,  6707,  9708,  11564,  11565,  11915, 
13196,  15469,  16198,  17982.  19051. 
21738.  22055,  22227,  23314,  23696, 
25389,  25406.  25693,  27573,  27906, 
29283,  29549,  31107,  31399,  32471, 
34369,  34839,  44673,  46124,  46945, 
49610,  51594 

Louisiana,  11565,  14888 

Michigan,  38093 


Minnesota,  4226,  4726,  10445,  16195,  46945 
Montana,  453,  1070,  1857,  11565,  15293, 
13494,  16193,  17984,  22392.  23696, 
26678,  26684,  27403.  29389,  29349. 
44673.  50464 
Nevada.  453.  2649,  4470,  4903,  7056.  8809. 
9493.  9708,  12641,  12731,  16916,  18612. 
19051.  21738.  23315.  24551,  25693, 
26892.  2777a  28449,  28706,  28919, 

29390,  30474,  35114,  35151,  37358, 
38093-38095.  43938.  44532,  44675, 
46701-46704,  48590,  49933,  49934. 
51595,  53075 

New  Mexico,  86,  2542,  2793,  5051,  5653, 
7403,  7807,  9024,  11349,  22391,  26678, 
27574,  31764,  38985,  43046,  43478,  48590 

North  Dakota,  3080,  16916,  236% 

Oregon,  2543,  4226,  4817.  7805.  7808.  12476. 
126ia  15494,  21926.  22737,  23697, 
25694,  27770,  30350,  36653,  39354, 
40276,  47876,  48317.  48591,  51595.  51596 

Utah.  4726,  5653,  7984,  10445,  12609,  16199. 
21528,  22392,  24805,  24806,  28449, 

29391,  32471,  3388a  39156,  39354. 
3%32.  39812,  40276,  43046,  45397, 
48317,  30471,  51596,  53075 

Wisconsin,  3271 

Wyoming.  956,  1068,  1069,  4082.  5049, 

I0a5,  15293,  15896,  27771,  29391, 

34169,  39157,  44533,  48592,  53076 
Recreation  management  restrictioas,  etc.: 
Anchorage  District,  AK,  49932 
Elko  District,  NV,  22579 
Las  Cruces  District,  NM,  50465 
Las  Vegas  Distaict,  NV,  32472 
Merced  River  Area,  CA,  3464 
Moab  District.  UT;  camping  sUy  Umits, 

38360 
Senator  Wash  Rd.  and  McKinley  Rd.;  All 

American  Canal,  AZ;  camping  area 

closed.  10446 
Steese  National  Conservation  Area  et  al., 

AK,  25696 
White  Mountains  National  Recreation  Area 

et  al.,  AK,  25696 
Winnemucca  District,  NV;  camping  sUy 

limits,  30348 
Worland  Distiict,  WY,  39537 
Yuma  Resource  Area.  AZ;  Betty's  Kitchen 

wildlife  and  interpretation  public  use, 

29385 
Yuma  Resource  Area,  AZ;  camping  limit 

revision,  10951 
Recreation  use  permit  system: 
Long-term  visitor  permit  program;  Yuma 

District,  AZ,  and  California  Desert 

District;  subsequent  use  seasons,  36655 
South  Yuba  Recreation  Area,  CA;  user  fee, 

23697 
Upper  Missouri  National  Wild  and  Scenic 

River,  MT;  commercial  float  boating 

operations,  3945 
Resource  management  plans,  etc.: 
Alturas  Resource  Area,  CA,  10446 
Areata  Resource  Area,  CA,  15291 
Bishop  Resource  Area,  CA,  24153,  38359 
Box  Elder  Resourxx  Area,  UT,  1946,  51326 
Brothers/LaPine  Planning  Area,  OR,  36636 
Buffalo  Resource  Area,  WY,  32472 
Carlsbad  Resource  Area,  NM,  3270 
Carlsbad  Resource  Area,  Roswell  District, 

NM,  49610 
Central  Pacific  RaUroad  Grade,  UT,  38983 
Cody  Resource  Area.  WY.  39157 
Emerald  Empire  Resource  Area,  ID.  12826 
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Fannington  Retource  Area,  MM,  33881 
Fort  Oredy  Reaource  Area,  AK,  33881 
Fort  Wainwright  Reaource  Area,  fiK.  33881 
Grand  Reaource  Area,  UT,  31S96 
Great  Divide  Reaource  Area.  WY,  37648 
Green  River  Reaource  Area,  WY,  38360 
Gunniaofl  Resource  Area,  CX),  33919 
Judith,  Valley,  and  Phillips  Reaource  Areas, 

MT,  38362,  43600 
Kingman  Reaource  Area,  AZ,  37649 
Kremmling  Reaource  Area,  CO,  26679 
Lahontan  Reaource  Area,  NV,  20373 
Little  Snake  Resource  Area,  (X>,  44127 
Lower  Gila  Reaource  Area,  AZ,  3633 
Lower  Gila  Resource  Area  et  al.,  AiZ,  3080 
Mimbres  Resource  Area,  NM,  36903 
Ndlis  Air  Force  Range,  NV,  23694,  34390 
Pony  Express  Resources  Area,  UT,  37339 
Redding  Resource  Area,  CA,  30466 
Salem  District,  OR,  17116 
San  Juan  Resource  Area,  UT,  933,  11349 
San  Rafael  Resource  Area,  UT,  31107 
Socorro  Resource  Area,  NM,  1069,  36308 
Tabeguache  Creek  wilderness  study  area, 

CO.  27403,  29114 
Taos  Resource  Area,  NM,  41248 
Two  Rivers/John  I^y  Planning  Areas,  OR, 

36638 
Uncompahgre  Basin,  CO,  39338 
West  Hi-Line  planning  area,  MT,  22733 
White  Sands  Resource  Area.  NM,  33238 
Yuma  District.  AZ.  2093,  4903 
Yuma  District  Resource  Area,  AZ,  46704 
Right-of-way  applications: 

Indiana.  7984 
Survey  plat  filings: 
Alabama.  43047 

Arizona.  434.  3632.  11363,  23697.  40277 
Arkansas,  46703 
California,  4079,  4083,  3032,  3033,  6879, 

7809,  35114,  36658,  36902,  36903,  37650, 

37631.  38093-38097.  41248.  41249. 

43047.  43478.  43773.  43776.  30467 
Colorado.  4081,  5471,  7579,  7809,  10446, 

11566.  15294.  15746.  21739,  23699, 

26680,  33183.  34839.  39333.  43399. 

46507,  48592 
Florida.  12476.  15604.  15605,  17510.  47270 
Idaho.  954.  25698.  29933.  39335,  40277, 

43479,  45172,  50468,  51597,  53076 
Illinois,  2544,  12827,  30350.  31399.  32946 
Louisiana,  5652 
Maine,  18170 
Michigan,  30351.  48984 
Minnesota,  17984,  38791,  49611 
Missouri,  18908,  36906 
Montana.  1857,  6879,  12827.  13294.  24806. 

24807.  32472,  35920 
Nevada,  4083,  16196,  26680.  29114,  40971 
New  Mexico,  455.  2794,  5050.  12827.  17983. 

22581.  23807,  26684,  30348.  35920. 

39355,  48319 
North  Carolina,  10951-10953,  12866.  36509 
North  Dakota.  32473.  40277 
Oregon,  97,  5050.  12476,  12477,  17117, 

20373,  24502,  25698,  28070.  32473, 

39336,  48319 
Washington,  97,  5050,  12476,  12477,  17117, 

24502,  25698,  32473,  39356,  48319 
Wyoming,  4081,  17983,  26681,  38791,  47877 
Timber  sales,  high-priced;  deferral  payments, 

31962 
Wild  horse  sanctuary  draft  guidelines 

availability,  43939 
Wilderness  study  areas;  characteristics, 
inventories,  etc.: 
Arizona,  24807 


Mineral  survey  reports — 
Colorado,  1 1366 
Montana.  936,  6880 
Nevada.  21926 
New  Mexico.  23138 
Oregon.  20184 
Wyoming.  23699 
Oregon.  49242 
Wilderness  study  review;  agency  manual  and 
field  office  handbook;  availability,  46704 
Withdrawal  and  reservation  of  lands: 
Alaska.  839.  22737.  23807.  27771 
Arizona.  21329,  31399,  33882,  35255,  35920. 

35921.  38097-38099 
California.  2544.  4078.  5654.  9132,  9708, 
9709,  10330,  10447,  19033.  23698,  24171, 
26682,  27263,  29800,  31400,  3763a 
43479.  47901 
Colorado.  839.  2890.  7810.  9172.  10297. 
12826.  16196,  17334,  18949,  20374, 
22581,  23699,  27406,  2909a  30873. 
32821.  3417a  34336,  43047,  48392.  51397 
Idaho.  9709,  12477,  22382.  30349.  33549. 
33113.  35116.  37080.  39403.  44242. 
44531.  46945,  49824 
Montana,  6707.  9024,  13199.  27574,  46946, 

50301,  52836 
Nevada,  11141.  11713.  12641.  19345.  38099. 

♦4243.  47770 
New  Mexico.  3271.  4083.  6880.  8809.  97ia 
16199.  21739,  24807.  26683,  26712, 
27242,  29392,  29393,  32473.  33186, 
34369,  33898,  36903,  39718 
Oregon,  956,  16917,  19836,  26312,  32474, 

34170,  34171 
South  Dakota,  15295,  17983,  29955 
Utah,  10370 
Washington,  936,  12478,  12823,  15170,  29800, 

36904,  38100 
Wyoming,  2793,  4098,  12478.  13144.  15296, 
13297,  17117,  18613.  20718.  22034. 
28070.  29800.  33882.  35564.  41249. 
43479.  47901 

Legy  Senricct  Corporatioa 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  6151 
Correction,  9726 
Individuals  eligible  for  legal  assistance;  income 

levels,  12017 
Recipient  governing  bodies.  30678 
Correction.  32322 

PROPOSED  RULES 

Aliens  legal  assistance  restrictions.  40914 

Correction,  41649 
Fee-generating  cases;  attorney's  fees,  etc., 
50982 

Correction,  53120 

NOTICES 

Grant  awards: 

Fort  Apache  Legal  Aid  Society,  Inc.,  6208 
Sute  University  of  New  York  at  Buffalo  et 
al.,  24156 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Law  school  civil  clinical  programs.  7815 
Louisiana  (Tri-Parish  area)  legal  services. 
17260 
Meetings;  Sunshine  Act   POI   VM9  <U». 
8843.  8844,  11000.  11394,  23849.  31799. 
31800.  45655.  48753 


LibrariM  and  Inforaatioii  SdaMC, 
NatkMud  CoaiBiMk» 

NOTICES 

Meetings;  Sunshine  Act.  93.  99a  11937.  20413, 
39401 

Library  of  ConsrcM 

See  alto  Copyright  Office,  Library  of  Congress 

NOTICES 

Meetings: 
American  Folklife  Center  Board  of  Trustees, 
5330,  17519,  38109,  44132,  51332 

ManageBMirt  and  Bndget  Office 

See  also  Federal  Procurement  Policy  Office 

RULES 

Paperwork  Reduction  Act;  implementation. 
16618 

PROPOSED  RULES 

Regulatory  agenda,  14470,  42624 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  2116 
Audits  of  institutions  of  higher  education  and 
other  nonprofit  organization  (Circular  A- 
133,  proposed^  45744 
Balanced  Budget  and  Emergency  Deficit 
Control  Reaffirmation  Act  (Gramm- 
Rudman-HoUings  amendments): 
Revised  sequestration  report  to  President 

and  Congress,  40697 
Sequestration  report  to  Congress,  32831 
Budget  rescissions  and  deferrals 

Cumulative  reports,  51208 
Budget  rescissions  and  deferrals,  6734,  29418, 
39880,  40332,  40347,  49330 
Cumulative  reports,  1296,  4384,  8126,  12244. 
18244.  22247,  27124,  30968,  36336, 
40856,46596 
Circulars,  etc.: 

A-76,  40370,  46004,  52882 
A-76;  revised.  9835 
A-87,  40352 
A- 102,  8028 

A- 102,  proposed  revision,  44710 
A-llO,  proposed  revision,  44710 
A- 12a  revised,  768 
A- 1 33,  proposed.  45744 
Commercial  activities  inventories  (Circular  A- 

76),  46004 
Commercial  activities  performance  (Circular 

A-76),  9835.  32128,  40370 
Consulting  services  use  guidelines  (Circular  A- 

120);  revis-  d,  768 
Cost  comparison  studies  schedules  (Circular  A- 

76),  39183,  52882 
Cost  principles  for  State  and  local  governments 

(Circular  A-87),  40352,  50371 
Debarment  and  suspension  (nonprocurement); 

guidelines,  19160.  34474 
Federal  sutistical  activities;  guidelines,  1342. 

12626 
Grants  and  cooperative  agreements  to  State 
and  local  governments,  uniform 
administrative  requirements  (Circular  A- 
102);  revision,  8028 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (Circulars  A- 
102  and  A-llf*,  proposed  rrvision),  44710 
Hospital,  medical  care,  and  treatment  costs 
furnished  by  United  States;  rates  recovery 
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from  tortiousiy  liable  third  persons.  39001. 
43510 
Meetings: 
Information  Technology  Advisory 
Committee.  47288 
Metropolitan  Statistical  Areas;  standards 

revision,  51175 
Underground  storage  tanks;  reporting  under 
Title  III,  52273 

Marine  Mammal  Commission 

NOTICES 

Meetings;  Sunshine  Act.  41648 

Maritime  Administration 

RULES 

Bulk  preference  cargoes,  carriage;  fair  and 

reasonable  rates  determination,  31870 
Cargo  preferences,  U.S.  flag  vessels: 

Dry  bulk  cargoes;  bid  evaluation  procedures, 
24270 
Marine  hull  insurance;  underwriters  approval, 

23112 
Marine  protection  and  indemnity  insurance 

agreements  with  agents,  37570 
War  risk  insurance;  eligibility  of  vessels 

registered  in  Bahamas,  8186 

PROPOSED  RULES 

Bulk  preference  cargoes,  carriage;  fair  and 
reasonable  rates  determination,  24324 
Capital  Construction  Fund  program 
participants;  Tax  Reform  Act 
requirements,  etc.,  43907,  49895 
Correction,  43783,  46977 
Documentation,  transfer,  or  charter  of  vessels: 
Mobile  offshore  drilling  units;  charter  to 
noncitizens,  44206 
Subsidized  vessels  and  operators: 
Bulk  cargo  vessels  engaged  in  world-wide 
services;  operattng-difFerential  subsidy, 
14821 
Liner  vessels;  operating-differential  subsidy, 

14822 
Operating-differential  subsidy  for  bulk  cargo 
vessels  engaged  in  worldwide  services; 
exclusion  of  cargoes  reserved  for  U.S.- 
flag  carriers,  37336 

NOTICES 

Capital  construction  fund,  nonqualified 

withdrawals;  interest  rates.  16332.  41011 
Marine  hull  insurance;  American  market 
capacity  identification.  29109.  46179 
Operating-diflerential  subsidy  (ODS) 

applications;  policy  changes.  17134.  21343, 
47789 
Trustees;  applicanu  approved,  disapproved, 
etc.: 
Bankers  Trust  Co.  of  California,  N.A.,  16610 
First  Intersute  Bank  of  Texas,  N.A..  43315 
First  Republic  Bank  Houston.  N.A.,  30160 
First  RepublicBank  Dallas.  N.A..  27792 
MTrust  Corp..  32138 

Peoples  National  Bank  of  Washington.  24393 
Rhode  Island  Hospital  Trust  National 

Association,  32138,  36148 
Shawmut  Bank  of  Boston,  N.A.,  12744 
Terrebonne  Bank  ft  Trust  Co.,  17528 
U.S.-flag  launch  barges;  initial  inventory, 

24165,  25039,  29980 
War  risk  insurance: 

Ship  valuation  system;  revision,  1534 
Ship  value  determinations,  2901,  50344 
Applications,  hearings,  determinations,  etc: 
American  President  Lines,  Ltd.,  6727,  49960 


Apex  Resources,  Inc.,  et  al..  16334.  16681. 

36386 
Assurances  Generales  de  France  (AGF)  et 

al.,  37077 
Baltica  Insurance  Co.  et  al.,  35577 
Chestnut  Shipping  Co.  et  al.,  15166,  49961 
Falcon  Carriers,  Inc.,  et  al.,  8294 
FaneU  Lines  Inc.,  36148,  36534 
International  Shipholding  Corp.,  46178, 

48059 
Lykes  Bros.  Steamship  Co.,  Inc.,  13043, 

47788,  50152,  51946 
Margate  Shipping  Co.  et  at.,  37668 
Mormac  Marine  Group,  Inc.,  24393 
Mormac  Marine  TranqXHl,  Inc.,  27446 
Ocean  Carriers,  Inc.,  22759 
Preservatrice  Fonciere  T.I.A.R.D.  (PFA), 

35146 
Puerto  Rico  Maritime  Shipping  Authority, 

18648 
Sirius  Insurance  Co.,  Ltd.,  et  al.,  35577 
Uni  Mutual  ft  General  Insurance  Co.  et  al., 

38403 
Waterman  Steamship  Corp.,  4929,  6055, 

44973,  46739 

Merdiant  Marine  and  Defoue, 
Commission  on 

See  Commission  on  Merchant  Marine  and 
Defense 

Merit  Systems  Protection  Board 
RULES 

Nondiscrimination  on  basis  of  liandicap  in 
federally-conducted  programs  and 
activities,  23872 
Organization,  fimctions,  and  authority 
delegations: 
Board  Offices,  22465,  46843 
Correction,  23850 
Practice  and  procedure: 
Denver  Regional  Office;  address  change  to 

expedite  mail  service,  40015 
Regional  office  address  correction,  48503 
Practice  and  procedures;  address  change,  47927 

Correction,  49824 
Privacy  Act;  implementation,  49649 
Special  Counsel  Office: 
Freedom  of  Information  Act; 

implementation;  address  changes.  41 149 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities.  23872 

PROPOSED  RULES 

Regiilatory  agenda.  14442.  42598 
Special  Counsel  Office: 
Freedom  of  Information  Act;  implementation 
Address  changes.  32623 

NOTICES 

Amicus  brief  filings: 
Contingent  fee  agreements;  market 

compensation.  385 
Performance  improvement  periods  of 
Chapter  43  actions.  6712.  7466,  10957 
Decisions  and  orders  accessibility; 

questionnaire.  10001 
Meetings;  Sunshine  Act.  466.  1339.  7072 
Organization,  fimctions,  and  authority 
delegations: 
Headquarters  library  closing;  temporary. 
19830 
Prohibited  personnel  practices: 

Significant  OPM  actions;  review,  16203 
Senior  Executive  Service: 
Performance  Review  Board;  membership. 
33938.  39378 
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Sexual  harassment  in  Federal  Government; 

report  availability.  15156 
Special  Counsel  Office: 

Hatch  Act  publications;  availability,  17126 
Hatch  Act  publications;  riders  availabtity. 
40145 

Mexico  and  United  States, 

International  Bonndary  and 
Water  Conunission 

See  International  Boundary  and  Water 

Commisaion,  United  States  and  Mexico 

Mine  Safety  and  Health 
Administration 

RULES 

Coal  mine  safety  and  health: 
Underground  coal  mining — 
Explosives  and  blasting.  46768 
Roof,  face,  and  rib  support,  2354,  11395 
Self-contained  self-rescue  devices,  10332. 
12413 
Explosives;  permissibility  and  suitability  tests: 
Explosives  and  sheathed  explosive  units; 
approval  requirements,  46748 
Metal  and  nonmetal  mine  safety  and  health: 
Loading,  hauling,  and  dumping  and 
machinery  and  equipment  at  mines. 
32496.41600 
Correction.  44388 
Meetings,  36783 
Methane  standards.  9615 
Testing,  evaluation,  and  approval  of  mining 
products: 
Underground  mining  equipment;  appticant  or 
third  party  product  testing,  23486 
Correction,  25569 

PROPOSED  RULES 

Accidents,  injuries,  illnesses,  employment,  and 
production  in  mines;  notification, 
investigation,  reports,  and  records.  43878, 
32727 
Coal  mine  safety  aitd  health: 
Underground  coal  mining — 
Certified  and  qualified  persons,  122Sa 

23286,  30312 
Mobile  equipment;  backup  alarms.  12233, 

23286,  30312 
Rubber-tired,  sdf-propdled  dectric  face 
equipment;  automatic  emergency- 
parking  brakes,  65 1 2,  22302,  28673. 
33305 
Ventilation  standards,  escapeways,  and 
drilling  of  boreholes  in  advance  of 
mining,  2382,  6162.  10104.  15416. 
16872,  18949,  26449 
Electric  mine  lamps  other  than  standard  cap 
lamps;  testing  and  approval,  12230,  23286, 
30312 
Hazard  communication  standard;  chemical- 
fdated  illnesses  and  injuries,  10237,  19314, 
23286 
Metal  and  nonmetal  mine  safety  and  health: 
Explosives;  update  and  clarification  of 
standards,  43487 
Extension  of  comment  period,  48934 
Methane  standards,  48934 
Testing,  evaluation,  and  approval  of  mining 
products: 
Multiple^hot  blasting  units,  23306,  32237 
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Corractioii.  23969 

Noncxs 

Committee*;  estabUthment,  reoewal. 
terminmtioa,  etc.: 
DicMl-Powered  Equtpment  in  Underground 

Coal  Minet  Standard*  and  R^ulationt 

Advisory  Committee,  189,  9383 
Meetings: 
Diesel-Powered  Equipaent  in  Underground 

Coal  Mines  Standards  and  Regulationi 

Advisory  Committee.  87,  189,  2590, 

7983,  12202,  19793,  19348 
Underground  mines;  carbon  monoxide 

monitoring  systems,  41294 
Petitions  for  mandatory  uftiy  standard 
modificatioiis;  summary  of  aflinnative 
dcdaioos,  10161,  49993 
Reports;  availability,  etc.: 
Diesd-Powered  Equipment  in  Underground 

Coal  Mines  Standards  and  Regulations 

Advisory  Committee;  recommendations, 

30394 
Safety  standard  petitions: 
A*0  Coal  Co.,  19348 
AftO  Mining,  Inc.,  39378 
AMAX  Coal  Co.,  13341,  20028 
Antelope  Valley  Aggregate,  Inc.,  49403 
Anvil  Mining  Inc.,  JV,  44963 
Arch  of  Kentucky.  Inc..  20028 
Arch  on  North  Fork.  Inc.,  1418,  7432 
B  ft  J  Crushing.  49293 
BAS  Coal  Co.,  Inc.,  1419 
Bare  Mining,  Inc.,  31774,  43403 
Beckley  Coal  Mining  Co.,  2348,  34397 
Becky  Coal  Co.,  Inc..  29967 
Becky  Mining.  Inc.,  23021.  33128 
Bend  Branch  Coal  Co.,  14868-14871 
BethEnergy  Mines,  Inc.,  2348.  3089,  33193, 

33128,  40283,  47277 
Bethlehem  Mines  Corp.,  13341 
Bitter  Creek  Resources,  Inc.,  37638 
Black  Streak  Mining,  Inc.,  19349 
Blue  Diamond  Coal  Co.,  26903 
Broken  Heart  Coal  Co.,  31 120 
Buck  Mountain  Coal  Co.,  28713 
Burke  Mountain  Trucking  Co.,  Inc.,  40144 
CAB  Coal  Co.,  Inc..  1419 
Camp  Bird  Venture.  19349.  28713.  31120 
Camp  Fork  Fuel  Co.,  Inc.,  17773 
Canada  Coal  Co.,  Inc.,  33129 
Carter-ROAG  Coal  Co.,  Inc.,  28714 
Castle  Gate  Coal  Co.,  20029,  33193 
CecU  ft  Bob  Coal  Co..  Inc..  18181 
Charity  Coal  Co.,  Inc.,  22730 
Christian  Energies,  Inc.,  383,  30602 
Clinchfield  Coal  Co.,  3799,  4912,  31774 
Colorado  Westmoreland  Inc.,  23393,  23394 
Columbia  Silica  Sand  Co.,  8999 
Consolidation  Coal  Co..  383,  1868.  8999, 

10163.  26688.  33193.  37068.  37069,  47778 
Copper  Range  Co.,  27779 
Cougar  Coal  Co.,  Inc.,  13342 
C.P.G.,  Inc..  37069 
Cripple  Creek  ft  Victor  Gold  Mining  Co., 

7433 
Cross  Mountain  Coal,  Inc.,  7433 
Cumberland  Valley  Contractors,  Inc.,  4788, 

4913 
Cyprus  Emerald  Resources  Corp.,  28714, 

49236 
Cyprus  Empire  Corp.,  10166 
DftF  Deep  Mine  Coal  Co.,  8999 
D&J  Coal  Co.,  46311 
Davidson  Mining,  Inc..  7434 
Democrat  Mine,  18917 
Diamond  "S"  Mining  Co.,  9000 


I  Cod  Corp.,  10166^  37069 
Drummood  Co.,  Inc.,  2101,  21936^  29399 
Duquesae  Light  Co..  20029 
Eastern  Associated  Coal  Corp..  1868.  2003a 

31779 
EMtera  Cod  Corp.,  31120;  34997 
Elk  Rm  Coal  Co.,  Inc.  37070 
EMCO  Cod  Co..  37698 
Emoo  Cod  Ca,  Inc.,  7434 
Emmanuel  Cod  Co.,  13342 
Fido  Cod  Co.,  46912 
Four  G.  Cod  Co..  Inc.,  2949 
Four  "L"  Cod  Co.,  13008 
Freeman  United  Cod  Mining  Co.,  10167, 

13342.  20030.  22234.  43789 
F.S.  Cod  Ca.  37698 
Gamble  Mining  Ca.  Inc..  39129 
Gang  Cod  Co..  18917 
Gap  Fork  Fuds.  Inc.,  36133 
Generd  Chemicd  Corp..  4788 
Golden  Oak  Mining  Co..  39129.  40799 
Gtanny  Rose  Cod  Co..  33194 
O^  Western  Cod  (Kentucky)  Inc..  3276 
Gre^  River  Cod  Co.,  Inc..  29967 
Greeftwich  CoUieries,  40799 
Greer  Limestone  Co.,  7061 
Hard  Luck  Leasing  Cod  Co.,  36913 
H.A.R.-M.A.T.  Cod  Co.,  Inc.,  4913 
Hawkeye  Services  Corp.,  20031 
Helen  Mining  Co.,  963,  9000,  13343.  18918, 

28714,  33194,  37699 
Hdton  Energy.  36914 
Helvetia  Cod  Co.,  7434.  26909 
Hickory  Cod  Co..  18918 
HICO  Cod  Co.,  12480 
H.L.ftW.  Cod  Co.,  10167 
Homestake  Mining  Co.,  1420 
Horse  Head  Cod  Co.,  3800 
Inliemo  Cod  Co.,  Inc.,  20031 
Island  Creek  Cod  Co.,  47778 
JftW  Cod  Co.,  Inc.,  4241 
Jean  ft  Mary  Cod  Co.,  29968 
Jen  Cod  Co.,  49403 
Jet  Cod  Co..  Inc..  26689 
Jim  Wdter  Resources.  Inc.,  3089.  3274-3276, 

4241,  4789,  7439,  40800 
Kannan  Mining  Co.,  Inc..  30491 
KeUy  Energy  Co..  Inc..  3800.  9823 
Kerr-McGee  Cod  Corp..  4241.  7436,  13343, 

29968,  40286.  30137 
Kinney  Branch  Cod  Co..  Inc.,  43783 
Krystd  Cod  Co.,  19330 
Lakeshore  Equipment  Co.,  Inc.,  2949 
Lamb  Construction  Co.,  9843 
LAR  Mining,  Inc..  20031 
Larkk  Mining  Co.,  13344 
Lawson  Bend  Cod  Co.,  37699 
Leeco,  Inc.,  33130 
Lisa  Anthony  Cod  Co.,  Inc.,  19330 
Lisa  Lee  Cod  Co..  33193 
Loose  Jaw  Cod  No.  4.  Inc.,  2101 
MftF  Cod  Co.,  3472 
MftO  Cod  Co.,  Inc.,  1869 
Manalapan  Mining  Co..  Inc..  4242.  9001 
Manor  Mining  ft  Contracting  Corp..  20032 
Marie  Enterprises  Inc..  7436 
McElroy  Cod  Co..  46312 
Meadow  River  Co..  43786 
Mercury  Cod  Co..  36314 
Mettiki  Cod  Corp.,  33084 
Michael  Mining  Cod  Co..  28713 
Mid-Continent  Resources,  Inc.,  7437 
Minerd  Mining  Co.,  Inc.,  37071 
Mount  Vernon  Cod  Co.,  3276 
Mountain  Spur  Coals  ft  Energy,  Inc.,  20032 
Mountain  View  Cod  Co.,  964 


MdliM  ft  Sons  Cod  Ca.  Inc..  13344 

Mnllis  Cod  Ca.  26906 

New  Era  Cod  Co..  inc..  33193 

North  Star  Cod  Ca.  inc..  29969 

Odtwood  Mining  Co..  1420 

Ohio  VaUey  Cod  Co..  32120 

Old  Ben  Cod  Co..  277801  3313a  40800.     • 

33084 
Pace  Energies,  inc.  18919 
Paradox  Cod  Co..  Inc.  19330 
Paramont  Cod  Corp..  23021 
Peabody  Cod  Ca.  384.  20032.  20033.  34398. 

49804,  30602.  31332.  31940 
Perkins  Cod  Co..  Inc..  1869 
Plueas-Staufer  (CalifomiaX  Inc.,  46313 
Poloovich  Cod  Co..  34398,  37071 
Poor  Boy  Cod  Co.,  Inc.,  384 
Pounding  Mill  Cod  Co..  Inc..  17122 
Poverty  Cod  Co..  Inc..  7437 
Pyro  Mining  Co..  40144.  46313.  47779.  33084 
Quarto  Mming  Co..  20033.  20911.  23022. 

26906.40800 
R  ft  F  Cod  Co..  49236 
RftB  Mining  Co..  43999 
Raven  Mtmng  Co..  13009 
Raven  Mining  Co..  lac.  383 
Reedy  Cod  Co..  Inc.  43404 
Rhen  Cod  Co..  49236 
Rickco  Cod  Co..  31940 
Riverside  Cement  Co..  3473 
Roark  Contracting.  Inc..  43404 
Rockbridge  Cod  Corp..  Inc..  10167 
Rough  Diamond,  Inc.,  33083 
Rough  Hill  Cod  Co.,  19331 
R.SJkW.  Cod  Co.,  Inc.,  28719 
Rushton  Mining  Co.,  380a  29022,  32799 
SftJ  Cod  Co.,  19479 
Saginaw  Mining  Co.,  20034 
SftR  Cod  Co.,  20034 
Scarlett  Cod  Co.,  Inc.,  1420,  31779 
Sandy  Fork  Mniing  Co.,  Inc.,  4242 
Scotu  Branch  Mine.  7437,  7438 
Sea  "B"  Mining  Co.,  31121 
Sequoyah  Resources,  Ltd.,  4242 
Shanne  Cod  Corp.,  41634 
Shannopin  Cod  Co.,  90319 
Shenandoah  Cod  Co.,  Inc.,  34998 
Snyder  Cod  Ca,  48742 
Sonora  Mining  Corp.,  18919 
Southwestern  Portland  Cement  Co.,  49237 
Spurlock  Mining  Co.,  26689 
Sted  Hollow  Mining,  Inc.,  43403 
Stump  Cod  Co.,  Inc.,  29969 
Summar  Cod  Inc..  7438 
Summit  Cod  Co..  26907.  49237 
Sunshine  Mining  Co..  9001.  49238 
Sure  Fire  Coals.  Inc..  20034 
Tara  K  Cod  Co..  Inc.,  43403 
Tenneoo  Minerals  Co.,  7439 
Tg  Soda  Ash,  Inc.,  19331 
Three  Power  Cod,  Inc.,  2330 
Timco  Energy.  Inc..  39543 
Tunnelton  Mining  Co..  4789 
12  Vein  Co..  36314 
United  Mine  Workers  of  America.  4789. 

479a  18919,  18920 
U.S.  Steel  Mining  Co.,  Inc.,  43406 
Utah  Power  ft  Light  Co..  22234 
VP-5  Mining  Co.,  45406 
WftP.CodCo.  Inc..  31121 
WftD  Cod  Co..  Inc..  43786 
Webster  County  Cod  Corp.,  1421,  20033 
Wdler  ft  Son  Mining  Co.,  4913 
Wenrich  Cod  Co..  28713 
WESCO  Cod  Co..  33196 
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West  End  Cod  Co.,  43031 

West  Fork  Energy,  Inc.,  7439 

Westmoreland  Cod  Co.,  3801,  10168 

Whitaker  Cod  Corp.,  9001 

White  County  Cod  Corp.,  964,  963 

Windfdl  Gold  Mining  Corp.,  28716 

Wolf-Creek  Collieries  Co.,  7439,  7440,  12481, 

23023 
Wormy  Cod  Co.,  1421 
Zeigler  Cod  Co.,  9001 

Mine  SirfMy  a^  Holth  Federal 
Review  Coauiiisloa 

See  Federd  Mine  Safety  and  Hedth  Review 
Commission 

Mineralg  Management  Sorrke 

RULES 

Outer  Continentd  Shdf;  geologjcd  and 
geophysicd  explorations: 
Proprietary  geologicd  and  geophysicd  data 
and  ii^onnation  collected  under  a 
permit,  protection,  4390 
Prospecting  for  minerals  other  than  oil,  gas, 

and  sdphur  in  OCS,  23242 
Reporting  and  recordkeeping  requirements, 
24688 
Outer  Continentd  Shdf;  minerals  and  rights-of- 
way  management: 
Supplementd  sdes;  limiutions,  etc.,  29884 
Outer  Continentd  Shelf;  oil,  gas,  and  sulfur 
operations: 
Anti-pollution  safety  device  training,  27853 
Correction,  12227,  19856,  26066 
Meetings,  23758 
Revision,  10596,  34493 
Gas  product  vduation,  1230 

Training  sessions,  4011,  8181 
Gas  roydty  vduation 
Reporting  and  recordkeeping 
requirements.  4012 
Oil  product  vduation.  1184 
Correction,  24688 
Training  sessions,  4011,  8181 
Oil  roydty  vduation 

Reporting  and  recordkeeping 
requirements,  4012 
Onshore  oil  and  gas  production  accounting; 
responsibiUty  transfer,  16408 
Roydty  management: 
Electronic  fimds  transfer  payments.  43200 
Gas  product  vduation 
Correction,  45760 
Gross  proceeds  definition,  43082 
Oil  product  vduation 
Correction,  43760 
Gross  proceeds  definition,  43082 
Roydty-in-kind  crude  oil  sde,  34737 
Solid  minerals  (other  than  cod);  product 
vduation;  responsibility  transfer  from 
BLM,  39439 

PROPOSED  RULES 

Outer  Continentd  Shelf;  development 
operations  coordination: 
Safety  and  pollution-prevention  equipment; 
quality  assurance  program; 
incorporation  by  reference  update, 
30705 
Outer  Continentd  Shelf,  etc.: 

Leasing  minerds  other  than  oil,  gas,  and 
sulphur,  and  postlease  discovery, 
delineation,  development,  and 
production,  etc.,  38739 


Outer  Continentd  Shelf;  minerals  and  rights-of- 
way  management: 
Leasing  minerals  other  than  oil,  gas,  and 
sdphur,  31424 
Outer  Continentd  Shelf;  oil,  gas,  and  sulfur 
operations: 
Gas  product  vduation 

Extraordinary  cost  allowances,  etc.,  47829 
Oil  product  vduation 

Extraordinary  cost  allowances,  etc..  47829 
Safety  and  pollution-prevention  equipment; 
quaUty  assurance  program; 
incorporation  by  reference  update. 
25349 
Outer  Continentd  Shdf  operations: 
Postlease  discovery,  delineation, 
development,  and  production  of 
minerals  other  than  oil,  gas,  and  sdphur. 
31442 
Roydty  management: 
Cod  product  vduation,  26942 
Gas  product  vduation,  50422 
Onshore  oil  and  gas  production  accounting; 
responsibility  transfer,  1039 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  2795,  12995,  15746,  22056, 
28072,  29394,  30352,  32284,  32474.  39158. 
41632.  49362 
Committees;  establishment,  renewal, 
termination,  etc.: 
Outer  Continentd  Shelf  Advisory  Board, 
12996,48984 
Environmentd  statements;  availability,  etc: 
AlaskaOCS— 
Lease  sale.  2891,  29284 
Minerals  exploration  proposals,  16201, 
27243,  43481 
Centrd  California  OCS— 

Lease  sale,  46422 
Georgia  ofldmre  minerds  assessment,  51 170 
Gorda  Ridge  Area,  CA  and  OR;  offshore 
polymetalUc  sulfide  minerals  lease 
offering,  10447 
Gulf  of  Aboka/Cook  Inlet  OCS;  lease  sde, 

17902 
Gulf  of  Mexico  OCS— 
Lease  sale,  10299,  13332,  18034,  33553 
Minerd  devdofwient  and  production 

proposals,  7244 
Oil  and  gas  operations.  20186,  45601 
Mid-Atlantic  OCS— 

Lease  sde,  1858 
North  Atbmtic  OCS— 

Lease  sde,  5471,  6038 
Norton  Sound  OCS— 

Leasesde.  8134,  48045 
Pacific  OCS— 
Lease  sale,  2892 
Minerals  development  and  production 

plan,  7245 
Oil  and  gas  exploration  activities,  1 1714 
South  Adantic  OCS— 

Lease  sde,  34688 
Southern  California  OCS— 

Lease  sde,  46590 
St  George  Basin  OCS— 
Lease  sale,  2095 
Federd  and  Indian  onshore  oil  and  gas  leases; 

roydty  vduation,  5654 
Meetings: 
Outer  Continentd  Shelf  Advisory  Board, 
290,  455,  3272.  6038.  6880.  22583,  23158. 
23699,  30732.  32284.  35387.  38100.  40497 
Pacific  OCS  Region  workshop  on  oil  and 
gas  production  platform  on  rocky  reef 
fishes  and  fisheries.  45827 


Royalty  Management  Advisory  Committee. 

29284 
Outer  Continentd  Shelf;  development 
operations  coordination: 
Amerada  Hess  Corp.,  12828,  28451 
Amoco  Production  Co.,  2544,  12828,  17985, 

20187,  22738,  2539a  27406 
Anadarko  Petroleum  Corp.,  23700 
Apache  Corp.,  11566 
ARCO  OU  ft  Gas  Co.,  1415,  1324,  8514, 

38100 
Brooklyn  Union  Exploration  Co.,  Inc., 

30352,  38101,  38363 
Centrd  Gdf  of  Mexico- 
Lease  sale,  38364 
Century  Ofbhore  Management  Corp.,  2545, 

35921 
Chevron  U.S.A.  Inc.,  1859,  10447,  11567. 

16593.  16918,  27244,  31108,  31402, 

36309,  31598 
Cities  Service  Oil  ft  Gas  Corp.,  7245 
diffii  Exploration  Co.,  22583 
CNG  Producing  Co.,  16593,  28073 
Cockrdl  Oil  Corp.,  26685 
Columbia  Gas.  26685 
Conoco  Inc.,  8811,  10158,  16593,  47770 
Corpus  Christi  Oil  ft  Gas  Co.,  4903,  17985, 

30874.  46507,  49612 
CSX  Oil  ft  Gas  Corp.,  19057 
Diamond  Shamrock  Ofbbore  Partuew 

Limited  Partnership,  3465,  3643 
Exxon  Co.  U.SA.,  1415,  5654,  12828,  17985, 

21927,  21928,  23701 
Gulistar  Operating  Co.,  28452,  49362 
Hall-Houston,  28073 
Hall-Houston  Oil  Co.,  1524,  2545,  3272, 

8984,  12829,  26685 

HufTco  Petrdeum  Corp.,  32112,  34840 
Hughes-Denny  Offshore  Exploration,  Inc.. 

44128 
Koch  Exploration  Co..  365  la  38987.  46947 
Marathon  OO  Co..  5053,  7811 
Mark  Producing,  20377 
McMoRan  Oil  ft  Gas  Co.,  22583,  29956 
Mobil  Exploration  ft  Producing  U.S.  Inc. 

456,  1858,  7245,  97ia  20377,  20908. 

24503.  27406,  28274,  34840 
ODECO  Oa  ft  Gas  Co.,  12479,  16201, 

16594,  22228 
.     Pelto  OU  Co.,  20187.  22228.  48593 
Pennzoil  Co..  16202 
Pennzoil  Exploration  ft  Production  Co.. 

47877 
Phillips  Petroleum  Co.,  1525 
Samedan  Oil  Corp..  11567,  32475 
Sandefer  Ofbhore  Operating  Co.,  18908. 

28452 
Sante  Fe  Interaationd  Corp.,  9494,  9711 
Shell  Ofbhote  Inc..  15747.  21928,  22229. 

23701,  24808 
Sohio  Petroleum  Co.,  18909 
Sonat  Exploration  Co.,  9711 
Tenneco  Oil  Co.,  11567 
Tenneco  Oil  Exploration  ft  Production, 

8985,  97ia  1248a  1486a  16918,  23700, 
36659 

Texaco  Inc.,  14860 
TXO  Production  Corp.,  28451 
TXP  Operating  Co..  39356 
Union  Texas  Petroleum,  20188.  48593.  50471 
Unocd,  23701 

Wdter  OU  ft  Gas  Corp.,  881 1.  23700.  26686, 
29394 
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Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations: 
Consolidated  offshore  operating  rules,  172S4 
Phosphorites  deposits;  economic  feasability 
in  OCS/EE2,  oflshore  North  Carolina. 
16832 
Reporter's  handbook;  availability,  39812 
Outer  Continental  Shelf  operations: 
Alaska- 
Arctic  oil  spill  response  technology,  27906 
Beaufort  Sea- 
Lease  sale.  4356.  6112,  3S63Z 
Leasing  systems,  4371 
Blowout  and/or  fires;  accident  investigation 

reports;  availabiUty,  172S4 
Central  California;  lease  sale;  call  for 

information  and  nominations,  46422 
Central  Gulf  of  Mexico- 
Lease  sale,  4334 
Leasing  systems,  4346 
Chukchi  Sea- 
Lease  sale,  13080,  16S92 
Leasing  systems,  13092 
Eastern  Gulf  of  Mexico — 
Lease  sale,  38674 
Leasing  systems,  38685 
Gulf  of  Alaska/Cook  Inlet- 
Lease  sale,  2208.  17902 
Gulf  of  Mexico — 
Lease  sale,  597,  8515,  18034,  23159,  25958 
Leasing  systems,  25700 
Norton  Sound — 

Lease  sale,  8134 
Official  leasing  maps;  availability,  46947 
Official  protraction  diagrams;  availabiUty, 

5054 
Oil  and  gas  information  program— 
^        Accidents  associated  with  oil  and  gas 
operations  on  OCS,  22393 
Oil  and  gas  lease  sales;  restricted  joint 

bidders,  10570,  41249,  43776 
South  Atlantic- 
Lease  sale.  17767 
Southern  California;  lease  sale;  call  for 

information  and  nominations,  46590 
Well-control  training;  personnel  training  and 
qualification,  7482 
Royalty  management: 
Onshore  oil  and  gas  production  accounting, 
transfer  of  responsibility;  reporting 
instructions  for  lease  operators,  13452, 
36S10 

Mines  Bureau 

PROPOSED  RULES 

Grants: 

Mining  and  mineral  resources  research 
institute  program,  36582 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  3272,  4084.  4471.  5054. 
31108,35239,44243 
Helium  assets  sales.  19056 
Meetings: 
Mining  and  Mineral  Resources  Research 
Advisory  Committee,  43480 

Minority  Business  Development 
Agency 

NOTICES 

Business  development  center  program 
applications: 
Alaska.  2615 

American  Indian  Business  Consultants,  U.S., 
53047 

100 


Ariiooa.  25524,  33514,  4379S 

Arkansas.  2863,  8943 

California.  942,  2616,  2617,  3417,  8682,  8683. 

33515,  45799 
Colorado,  2614 
District  of  Columbia,  6028 
Georgia,  18591,  18592 
Illinois,  6170,  40751 
Louisiana,  5028,  8241,  18592.  20674 
Maryland,  49341 
Michigan.  33166 
Missouri,  33166 
Nevada.  2618 
New  Jersey.  17743 
New  York.  26103,  44217.  44218 
North  Carolina,  435,  4868,  29249.  40940 
Ohio,  17236,  20154,  28047,  33167.  33168, 

37331 
Oklahoma,  2863,  5292.  10414,  18S93 
Oregon,  2618 
Puerto  Rico,  47847,  53048 
South  Carolina.  4869,  4870 
Tennessee,  18594,  46107 
Texas.  9959,  24472-24475.  25362.  32928. 

44062.  45800.  49721 
Virginia.  4055,  5029.  10414,  11892,  18116, 

28244,  36477,  48005 

MlaiiMippi  RItct  Comminion 

NOTICES 

Meetings;  Sunshine  Act.  7829.  7830.  32141 

Monitored  RetrieTsble  Storage  Review 
Commission 

NOTICES 

Meetings.  35241,  43032,  45830,  49804 

Public  Document  Room;  esUblishment,  48049 

National  Acid  Precipitation 
Assessment  Prc^pam 

NOTICES 

Meetings,  39161.  46000 

National  Aeronautics  and  Space 
Administration 

RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  51340,  52713 
Acquisition  regulations,  32902.  38414,  47956 
Space  station;  cross  waiver  of  liability  clause 

in  contracts,  45095 
Miscellaneous  amendments,  13058,  26932 
Conflict  of  interests.  4606,  5764 
Debarment  and  suspension  (nonprocurement), 

19161,  34474 
Environmental  quality;  technical  amendments. 

9759 
Federal  Acquisition  Regulation  (FAR): 
Amendments.  17854 

Construction  contracts;  labor  standards.  4934 
Cost  comparison  public  review  period 
revision,  etc.  (OMB  A-76).  660 
Correction,  6219 
Extraordinary  compensation  clarification  and 
certain  organization  costs  incurred  with 
mergers  and  other  business 
combinations.  10828 
Federal  public  works  projects  restrictions 
and  American  aerospace  exports 
promotion  at  domestic  and  international 
exhibits.  12128 
Correction.  13274.  14888 
Miscellaneous  amendments,  27460,  34224, 
43386 


Correction.  28402,  36028 
Truth  in  negotiations  provisions,  10828 
Unauthorized  commitments  and  prompt 
payment;  ratification,  3688 
Correction,  4817 
U.S.-Canada  free-trade  agreement. 

procurement  proviakms;  implementation, 
53340 
Freedom  of  Information  Act;  implemenUtioa: 
Uniform  fee  schedule  and  administrative 
guidelines;  correction,  2738,  5764 
Grant  and  cooperative  agreement  handbook, 

29328,  38285 
Monetary  claims  processing,  27481 
National  security  information  program: 
Classification  matters  determinations; 

authority  delegation,  45259 
Organizatioiul  position  titles,  etc..  41318 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities.  25872 
Organizatioa,  functions,  and  authority 
delegations: 
Associate  Deputy  Administrator,  33110 
Space  transportation  system;  nonscientific 

payloads,  47949 
Tracking  and  daU  relay  satellite  system;  use 
and  reimbursement  policy;  service  rates, 
26235 

PROPOSED  RULES 

Acquisition  regulations,  36475,  5(X)47 
Federal  Acquisition  Regulation  (FAR): 
Acquisition  streamlining,  1(X) 
Bid  guarantee  requirements,  53279 
Commercial  bills  of  lading  under  cost- 
reimbursement  contract  audit  by  OSA, 

45742 
Commercial  pricing  certificates.  46792 
Contract  debts;  demands  for  payment.  2577 
Contract  options;  continued  performance  of 

services,  3814 
Contractor  prepaid  commercial  bills  of 

lading,  38656 
Contractor  records  retention,  23105 
Delivery  of  excess  quantities.  32561 
English  translation  of  contracts,  32558 
Foreign  military  sales  contracts;  double 

recoupment  of  taxes.  12501 
Health  care  services,  nonpersonal  services 

contracts,  2464 
Independent  price  determination  certificates 

use  in  overseas  procurements,  1(X) 
Correction,  4437 
Individual  sureties,  53361 

Correction,  48614 
Late  bids  and  proposals.  30818 
Master  solicitation.  41535 
Mistake  in  bid  procedures.  8734 
Negotiation  after  sealed  bidding.  3814 
Plant  clearance  policies  and  procedures. 

25084 
Printing  acquisition;  approval  of 

requirements.  33017 
Professional  and  consulting  service  costs. 

41530 
Progress  payments,  first  article,  8734 
Prompt  payment,  53364 
Public  relations  costs,  41527 
Records  examination,  31280 
Regulatory  agenda.  14564,  42716 
Service  Contract  Act;  labor  standards  for 

contracts.  5928 
Shipment  report.  25102 
Small  business  subcontracting  plans  for 

contracts  with  options.  5928 
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Special  tooling,  33020 
Standard  Form  255;  improvements,  25085 
Subcontracting  data  collection  from  prime 
contractors  (Standard  Forms  294  and 
295).  48495 
Subcontractors'  proposed  contract  costs; 

review.  25572 
Threshold;  cost  comparison,  11795 
Freedom  of  Information  Act;  implementation, 

48276 
Grant  and  cooperative  agreement  handbook, 

29913 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A-llO 
implementation),  44716 
Human  subjects,  protection;  model  policy, 
45661 
Correction.  46745 
Regulatory  agenda,  14446,  42602 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  27598,  28239 

NOTICES 

Advisory  committees;  reports  on  closed 
meetings;  availability.  10575.  47592 
Agency  information  collection  activities  under 
OMB  review,  2109,  3473.  5234,  1S156, 
15157,  15312,  20695,  20696,  28077-28079, 
29969,  36515,  37629,  37671,  46954,  48035, 
49615 
Committees;  establishment,  renewal, 
termination,  etc.: 
Commercial  Programs  Advisory  Committee, 

35130 
Wage  Committee,  21950 
Environmental  statements;  availability,  etc.: 
Advanced  solid  rocket  motor.  15157,  16341, 

51600 
Galileo  and  Ulysses  missions,  35131 
Space  Transportation  System  Shuttle; 
Galileo  and  Ulysses  spacecraft 
modifications,  44684 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities 
under  OMB  review,  437,  10269,  18875, 
19322,  22207,  25364,  26847,  30327, 
37629.  39128,  45144,  46647,  48049 
Meetings: 
Advisory  CouncU,  4914,  7817.  15754,  21949, 
23819.  27413.  29397,  38113,  43787.  43952 
Aeronautics  Advisory  Committee,  966,  1689, 
2109.  2550.  3090.  3949.  5481.  6713.  7267. 
7817.  7818.  8706.  8707.  9827,  10175, 
11569,  12203.  12733,  12835,  13313, 
17519,  18360,  20195,  21949,  22750. 
23320.  32799.  35393,  36661.  36662.  40145 
Aerospace  Medicine  Advisory  Committee. 

35393 
Aerospace  Safety  Advisory  Panel,  3473 
Commercial  Programs  Advisory  Committee, 

38804 
History  Advisory  Committee,  8820,  40976 
Informal  Space  Life  Sciences  Committee, 

4914 
Life  Sciences  Advisory  Committee,  4914, 

16799 
Space  and  Earth  Science  Advisory 
Committee,  3090.  10576.  16478 
Space  Applications  Advisory  Committee. 

3474.  19352 
Space  Science  and  Applications  Advisory 

Committee.  35938,40976.  44965 
Space  Station  Advisory  Committee,  3090, 
17261,  35938,  47885,  50315 


Space  Systems  and  Technology  Advisory 
Committee,  1690,  10176,  13202,  24504, 
38114.40145 
Wage  Committee.  20696 
Patent  hcenses,  exclusive: 
Air  Products  &  Chemicals,  Inc.,  8707 
Keystone  Helicopter  Corp.,  17519 
Planar  Systems,  Inc.,  10001 
Privacy  Act;  systems  of  records,  21 10 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
46513 

National  Agricultural  Library 

RULES 

Freedom  of  Information  Act;  implementation, 
17914 

National  Agricultural  Statistics 
Service 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  11639 

NOTICES 

Barley  production  and  stocks  reports; 

reinstatement,  2068 
Commercial  catfish  and  trout  producers 

survey,  8241.  23294 
Hogs  and  pigs  estimating  program.  23294 
Livestock  report;  release  schedule  changes, 

20353,40115 

National  Archives  and  Records 
Administration 

See  also  Federal  Register  Office 

RULES 

Archival  records  containing  personal 

information,  statistical  research;  restricted 

access  to  records,  6821 
Debarment  and  suspension  (nonprocurement), 

19161,  34474 
Grants  and  cooperative  agreements  to  State 

and  local  governments;  uniform 

administrative  requirements  (OMB  A- 102 

implementation),  8034 
Nondiscrimination  on  basis  of  handicap  in 

federally-conducted  programs  and 

activities.  25872 
Presidential  Records  Act;  implementation, 

50404 
Privacy  Act;  implementation,  12150 

Correction,  16257 
Records  and  donated  historical  materials: 

Self-service  copiers  use,  1348 
Records  management: 

Federal  records  disposition,  13407 
Reproduction  services;  fee  schedule 

clarifications,  23760 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Commercial  information;  predisclosure 
notification  procedures,  44203 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 110 
implementation),  44716 
Presidential  Records  Act;  implementation. 

39747 
Records  management: 
Electronic.  48936,  52202 
Records  transfer,  34131 
Regulatory  agenda,  14454,  42610 


NOTICES 

Agency  records  schedules;  availability,  2657, 
6885,  7448,  9498.  11148.  12733.  15159. 
17773.  19353.  22235.  23319.  25552.  31124, 
34182,  38991.  40537.  43484.  47277.  48595. 
50315.  52266 
Committees;  establishment,  renewal, 
termination,  etc.: 
Presidential  Libraries  Advisory  Committee. 

10304 
Qualifications  Review  Panel  for  Position  of 
Director.  Gerald  R.  Ford  Library. 
10304 
Environmental  statements;  availability,  etc.: 
College  Park.  MD;  archival  facility; 
construction,  13454 
Meetings: 
Preservation  Advisory  Committee,  25395 
Presidential  Libraries  Advisory  Committee, 

43485 
Presidential  Materials  Review  Board,  34599 
Nixon  administration  presidential  historical 
materials;  preservation,  protection,  and 
access  procedures;  opening  of  files,  1870, 
40976 
Privacy  Act: 

Records  transfer,  27246 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
50137 

NOTICE 

Nixon  administration  Presidential  historical 
materials;  preservation,  protection,  and 
access  procedures;  opening  of  files,  41441 

National  Bureau  of  Standards 

See  entries  under  National  Institute  of 
Standards  and  Technology 

National  Capital  Planning  Commission 

NOTICES 

Memorandums  of  understanding: 
James  T.  Lewis  Enterprises,  Ltd.; 

PortAmerica  project.  Prince  George's 
County,  MD.  6208 
Microwave  antennas  on  Federal  property  in 
National  Capital  Region;  installation 
guidelines  and  submission  requirements. 
4471 
Satellite  antennas  on  Federal  property  in 
National  Capital  Region;  installation 
guidelines  and  submission  requirements. 
8820 

National  Commission  for  Employment 
PoUcy 

NOTICES 

Meetings,  5330,  10304,  17126,  34599 

National  Commission  on  libraries  and 
Information  Science 

See  Libraries  and  Information  Science. 
National  Commission 

National  Commission  to  Prevent 
Infant  Mortality 

NOTICES 

Hearings,  293,  1690,  3949,  12835 
Meetings,  293,  12482 
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NatkNul  CooiaudcatioM  Syitan 

NOTICES 

Autoautic  Link  Eaubliihinent  Standards 
DevelofMnent  Working  Oroup;  meeting 
information  diwrmination,  40978 
Federal  telecommunication*  standard*: 
Telecommunicatioa*;  interoperability 
tequiremenls  for  encrypted,  digitized 
voice  utilized  with  2S  kHz  channel  FM 
radio*  operating  above  30  MHz,  21 1 1, 
29533 
Meetings: 
Federal  Telecommunication*  Standard* 

Committee,  7S83,  40978 
National  Security  Telecommunications 
Advisory  Committee,  491S,  16204, 
22751,  27414,  32120,  44132,  49943 

National  ComicU  on  tlM  Handicapped 

NOTICES 

Meetings;  Sun*hinc  Act,  3116,  14887,  27593, 
46975 

National  Credit  Union  Adndnistration 

RULES 

Board  procedure*  and  issuance  of  NCUA 
regulations,  29646 
Technical  amendments,  34481 
Credit  unions: 
Administrative  actions,  adjudicative 

hearings,  and  practice  and  procedure 

rules,  29446 
Cash  fund  establishment;  and  security 

measures,  embezzlement,  4844 
Central  Liquidity  Facility  Act; 

implementation,  22471 
Community  development  revolving  loan 

program,  1005 
Corporate  credit  unions,  42942 
Criminal  referral  form,  26232 
Federally-insured  State-chartered  credit 

unions;  share  draft  program,  operational 

procedures,  29645 
Interest  refunds,  19746 
Investment  and  deposit  activities;  selection  of 

securities  dealers  and  unsuitable 

investment  practices,  18268 
Investment  in  mortgage  securities,  4843 
Loan  interest  rates,  29642 
Loans  and  lines  of  credit  to  members; 

interest  rate  increases,  risk  of  loss 

reduction,  19748 
National  Credit  Union  Share  Insurance 

Fund;  insurance  coverage  for  accounts, 

22472 
Nonmember  and  public  unit  accounts,  50918 
Officials  compensation,  29640 
Share,  share  draft,  and  share  certificate 

accounts;  operational  fees  paid,  19747 
Surety  bond  and  insurance  coverage,  9610 
Reporting  and  recordkeeping  requirements, 
3000.  29651 

PROPOSED  RULES 

Board  procedures  and  issuance  of  NCUA 

regulations,  4996 
Credit  unions: 
Agency  action  requests;  Freedom  of 
Information  and  Privacy  Acts,  and 
subpoenas,  etc.;  and  conflict  of  interests, 
42955 
Compensation  of  officials,  4992 
Corporate  credit  unions,  20122 

Fixed  assets  ownership,  42953 
Loan  participation;  eUgible  obligations 
purchase,  sale,  and  pledge,  41613 


^Management  official  interlocks,  41614 
'Membership  fiekl  and  chartering  policy, 

22656 
Nondiscrimination  requirement*,  41609 
Second  mortgage  and  home  improvement 
loaaa;  maturity  limits  eataUiihaient, 
42953 
Surety  bond  and  inaurance  coverage,  41610 
Treaaury  tax  and  loan  accounts;  Federal 
credit  unions  acting  at  depoaitorie*  and 
financial  agents  of  Oovernment,  4161 1 
Federally-insured  state-chartered  credit  unioas; 
share  draft  program,  operational 
pfocedurea,  4856 
Regulatory  agenda.  14682,  42832 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  5659,  23705,  40288 
Credit  unions: 
Community  development  revolving  loan 
program,  36379 
Meetings;  Sunshine  Act,  596,  3489,  7830, 

11730,  17136.  19366.  21545.  27448.  35150. 
35254,  39401.  43509,  48753,  50350,  51949 
Privacy  Act;  systems  of  records,  37360 
Senior  Executive  Service: 
Performance  review  board;  membership, 
34599 

National  Economic  Conuniarion 

NOTICES 

Federal  budget  deficit  reduction,  22236 
Meetings,  14871.  16204,  18361,  24157,  37908, 

39815,  40542.  44246.  45175.  46514,  47779, 

S102a  52527 

National  Foundation  on  die  Arts  and 
the  Hnmanities 

RULES 

Museum  Services  Institute: 
Debarment  and  suspension 

(nonprocurement),  19161,  34474     * 
Grants  and  cooperative  agreements  to  State 

and  local  governments;  uniform 

administrative  requirements  (OMB  A- 

102  implemenution),  8034 
Professional  museum  organizations;  contracts 

and  cooperative  agreement  awards, 

31336 
National  Endowment  for  the  Arts: 
Debarment  and  suspension 

(nonprocurement),  19161,  34474 
Grants  and  cooperative  agreements  to  State 

and  local  governments;  uniform 

administrative  requirements  (OMB  A- 

102  implemenution).  8034 
National  Endowment  for  the  Humanities: 
Debarment  and  suspension 

(nonprocurement).  19161,  34474 
Grants  and  cooperative  agreements  to  State 

and  local  governments;  uniform 

administrative  requirements  (OMB  A- 

102  implemenution).  8034 

PROPOSED  RULES 

Museum  Services  Institute: 

Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 
110  implemenution),  44716 
Professional  museum  organizations;  contracU 
and  cooperative  agreements.  3405 
National  Endowment  for  the  Artt: 
Grants  and  cooperative  agreements;  uniform 
administrative  requiremenU  (OMB  A- 
110  implemenution).  44716 


Natioaal  Endowment  for  the  Humanitie*: 
OranU  and  cooperative  agreements;  uniform 
administrative  requiianent*  (OMB  A- 
1 10  impfenentatioa).  44716 
Regulatory  agenda  (Nattonal  Endowment  for 

the  Arts).  1446a  42616 
Regulatory  agenda  (Natioaal  Endowment  for 
the  HumanitieaX  14464.  42618 

NOTICES 

Agency  informatioa  ooUectioa  activitie*  under 
OMB  review.  189.  294,  967.  1967.  2111. 
2112.  3950,  8519.  10002.  10448.  13363. 
16919.  18361.  1983a  20393.  22586.  24505. 
24816.  2709a  28079.  28483.  30354.  31125. 
36139.  36516.  38368.  39815.  43296,  46514. 
47779.  47886.  49616.  50316 
Committee*;  e*tabli*hinent,  renewal, 
termination,  etc.: 
International  Exhibition*  Federal  Advisory 
Committee.  41429 
Grant*  and  cooperative  agreements; 
availability,  etc.: 
Conservation  project  support  program, 

46000 
Museum  services — 
Genera]  operating  support  program.  35241 
Meetings: 
Art*  and  Artifocts  Indemnity  Panel.  1 1922, 

40801 
Artt  in  Education  Adviaory  Panel.  15313. 

19354,  32481,  46129,  47278 
Artt  National  CouncU,  1422,  3277,  13009, 

15607.  27579.  2778a  40977.  40978.  41441 
Artt  National  Council  Ad  Hoc  Challenge  III 

Artistry  Committee,  647 
Artt  National  Council  Ad  Hoc  Challenge  III 

Committee,  3645.  3949,  3950 
Artt  National  Council  Ad  Hoc  Challenge  III 

Cross-Cut  Committee.  25707 
Dance  Advisory  Panel.  585.  2894,  5659, 
17127,  17261,  24817,  26513.  2997a 
44133.  45630.  46129 
Design  Artt  Advisory  Panel.  15313.  17261. 

29092.  31404.  32481.  43788 
Expansion  Artt  Advisory  Panel.  5330.  6886. 

10448.  15607,  17989,  20195,  22236,  35132 
Humanities  National  Council,  2301,  12089, 

27247.  41254 
Humanities  Panel,  1422,  1967,  3277.  4472, 
6887.  9717.  9828,  12615,  15904,  17127. 
1799a  20696.  22587.  25396.  26514. 
31944.  36380.  38992.  40801.  45175, 
46129.  51021 
Inter-Aru  Advisory  Panel.  5331.  1799a 

23706.  23819,  29970,  35132,  46131 
International  Exhibitions  Federal  Advisory 

Committee.  41429,  51941 
Literature  Adviaory  Panel,  2551.  6713. 
18938.  21538.  35939.  36662.  46131 
Media  Artt  Advisory  Panel.  4243.  6887, 

27578,  46131,  46955,  47279,50604 
Media  Program  Advisory  Panel,  21539, 

22237 
Museum  Advisory  Panel,  3645,  9384,  17128, 

29970,  33561.  37660.  45630,  46131 
Museimi  Artt  Advisory  Panel,  17990 
Music  Advisory  Panel.  2551,  3949,  4243, 

9384,  11360,  11922.  15314.  22237.  27780. 

29971.  32287.  33561.  36662.  36663, 
39379.  45631,  46132 

Music  Program  Advisory  Panel,  45631 
Partnership  Office  Advisory  Panel.  17262. 

20195 
President's  Committee  on  Artt  and 

Humanities.  7818.  22237 
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Public  Partnership  Office  Advisory  Panel. 

46955.  48743 
Sute  of  Artt  Ad  Hoc  Review  Committee. 

22237 
Theater  Advisory  Panel.  3950.  6887.  17262. 

21539.  38368,  46955 
Visual  Artt  Advisory  Panel.  3950.  5659. 

9717.  15314.  18938.  22060.  33561.  33886. 

41430 
Meetmgs;  Sunshine  Act,  9404,  26557,  44142 

National  Highway  Traffic  Safety 
Adminiatration 

RULES 

Adjudicative  procedures;  automotive  fiiel 

economy  enforcement,  15782 
Alcohol  traffic  safety  programs;  incentive 

grant  criteria,  17692,  32375 
Anthropomorphic  test  dummies;  Hybrid  III, 

8755 
Fuel  economy  standards: 
Light  trucks,  1 1074 
Passenger  automobiles.  39275 
Highway  safety  programs;  effectiveness 

determination,  11255 
Manufacturer  identification;  correction,  201 19 
Motor  vehicle  safety  standards: 
Air  brake  systems.  7931.  30680 
Heavy  duty  vehicles;  biunish  procedures. 

8190 
Parking  brake  requirements.  35075 
Automatic  restraint  phase-in  reporting 

requirements.  30434 
Brake  fluids.  24272 
Child  restraint  systems — 

Add-on  child  (portable)  restraints.  1783 
Fuel  system  integrity;  correction.  49989 
Hydraulic  brake  systems — 
Heavy  duty  vehicles;  burnish  procedures. 
8190 
Lamps,  reflective  devices,  and  associated 
equipment — 
Bonded  lens  reflector  assembly;  petition 

denied,  99U 
Center  highmounted  stop  lights,  17053 
Occupant  crash  protection — 
Safety  beltt  for  light  trucks  and  light 

multipurpose  passenger  vehicles,  etc., 
50221 
Replaceable  bulb  headhunps  with  plastic 
lenses,  31007 
Correction.  33898 
Motorcycle  helmets.  1 1280 

Correction.  12528 
New  pneumatic  tires.  17950 
Occupant  crash  protection.  5579 
Safety  beltt  requirementt  in  heavy 
vehicles.  25337.  27106 
Power-operated  window  systems,  23766 
School  buses;  fuel  system  integrity,  8202 
Seat  belt  assemblies,  5579 
Seating  systems;  correction,  30433 
Motor  vehicle  theft  prevention  standards: 
High  theft  lines;  listing,  133,  13274 
Insurer  reporting  requirements,  1635,  35073 
National  minimum  drinking  age;  Sute 

noncompliance;  withholding  of  Federal-aid 
highway  fimds,  31318 
Odometer  disclosure  requirements,  29464 
Organization  and  delegation  of  powers  and 

duties,  26257 
Vehicle  identification  number,  content 
requirementt;  trailers  and  incomplete 
trailers,  1032 

PROPOSED  RULES 

Alcohol  traffic  safety  programs;  incentive 
grant  criteria,  1 1679 


Anthropomorphic  test  dummies;  side  impact, 
2254 
Correction,  8783 
Coiuiuner  information: 
Uniform  tire  quality  grading,  16167 
Vehicle  owners'  manuals;  safety-related 
defect  information,  45527 
Fuel  economy  standards: 
Passenger  automobiles,  8668,  33080 
Petition  denied,  15241.  39115 
Motor  vehicle  safety  standards: 
Air  brake  systems,  1643,  39751 
Bus  window  retention  and  release,  44623 
Defective  motor  vehicles;  manufacturers' 
requirements;  petition  denied,  27056 
Fuel  system  integrity — 
Petition  denied,  18318 
Petition  granted,  15578 
Glazing  materials;  petition  denied,  20659 
Heavy  truck  tractors  and  trailers  hitching 

devices,  31378 
Hydraulic  and  air  brake  systems,  934 
Hydraulic  brake  systems.  31379 
Interior  materials;  flammability.  44627 
Lamps,  reflective  devices,  and  associated 
equipment — 
Daytime  nmning  light;  withdrawn,  23673 
Daytime  running  lightt;  petition  denied, 

40921 
License  plate  lamps;  petition  denied,  4421 1 
Rear  lamps;  color  and  operation  change, 

35097 
Sealed  beam  headlamps,  external 

dimensions,  etc.;  correction,  6998, 
7074 
Stoplamps  and  turn  signal  lamps,  35097 
Type  HB3  and  HB4  replaceable  light 
sources  for  headlamps,  5598 
Motorcycle  brake  systems;  petition  denied. 

30855 
New  pneumatic  tires.  936 
Occupant  crash  protection — 
Automatic  restraint  requirements;  petition 

denied.  15067 
Frontal  interior  impact;  evaluation  report, 

2516 
Head  restraintt;  trucks,  multipurpose 
passenger  vehicles,  and  buses  of 
10,000  pounds  or  less,  50047 
Interior  impact,  780 
Passenger  cars;  side  impact  protection, 

31712,  40462 
Light  trucks,  vans,  and  multipurpose 
passenger  vehicles;  side  impact 
protection.  31716,  40462 
Rear  seat  lap/shoulder  belts,  47982 
Seat  belt  assemblies;  tension-relieving 

devices.  25354 
Seatt;  separately  adjusuble  in  vertical 

direction  test  conditions,  1 5576 
Side  impact  protection,  2239,  8782,  37615 
Rear- view  mirrors;  petition  denied,  45128 
Seat  belt  assemblies;  petition.  50429 
Steering  control  rearward  displacement.  780 
Theft  protection;  inadvertent  gear  shifting 
and  steering  column  lock-up.  1 1 105. 
17732 
Transmission  shift  lever  sequence,  starter 
interlock,  and  transmission  braking 
effect,  32409 
Vehicle  classification  system,  426.  40463 
Vehicle  identification  number;  basic 

requirements,  17088 
Warning  devices;  petition  denied,  36871 
Motor  vehicle  theft  prevention  standard: 
Insurer  reporting  requirements,  1641 
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Speed  limit  enforcement  certification,  7943 
Splash  and  spray  suppressioa  devices  on  truck 

tractors,  trailers,  and  aemitnilers,  18861 
Tire  identification  and  recordkeeping; 

vohutary  registration  procedure  changes, 

44632 

NOnCES 

Fuel  economy  program,  automotive;  annual 

report  to  Congress,  10194 
Fuel  economy  standards: 

Mercedes-Benz  of  North  America,  16335 
Grante  and  cooperative  agreements; 
availability,  etc.: 
Mid-Atlantic  traunu  registry.  18019 
Over-the-road  trucks;  fuel  tank  safety 

research  study  systems.  9019 
Safety  belt  use  laws;  research  study  to 
explore  impact  measures.  17528 
Highway  safety  program;  breath  alcohol 
testing  devices: 
Evidential  devices;  model  specifications  and 
conforming  productt  list,  46180 
Highway  safety  programs;  breath  alcohol 
testing  devices: 
Evidential  devices;  model  specifications  and 
conforming  productt  1^  6727.  16610 
Imported  Vehicle  Safety  Compliance  Act; 

enactment  notice,  49003 
Meetings: 
International  harmonization  of  safety 

standards,  14882 
Motor  Vehicle  Safety  Research  Advisory 
Committee,  3285,  17528,  20211.  23164, 
23844,  28489,  29543,  36387.  38403,  43315 
National  Driver  Register  Advisory 

Committee,  27918 
Rulemaking,  research,  and  enforcement 
programs,  2345.  16611.  32809,  50152 
Memorandums  of  understanding: 
Environmental  Protection  Agency;  joint 
consulution  process  agreement.  29692 
Motor  vehicle  defect  proceedings;  petitions, 
etc.: 
Bram.  Edrice,  et  al..  987 
Center  for  Auto  Safety,  25401,  34866,  39011, 

46970 
Center  for  Auto  Safety  et  al.,  M81 
Margolis,  Solomon  L..  38831 
Shew.  Russell  J.,  18943 
Wirth,  Timothy  E.,  12218 
Motor  vehicle  safety  standards: 
Child  passenger  protection  systems.  24394 
Rear  seat  lap/shoulder  belt  retrofit  kits. 
51621 
Motor  vehicle  safety  standards;  compliance 
investigations,  etc.: 
Mercedes-Benz  Truck  Co.;  model  L1317 
trucks.  21757 
Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 
Automobiles  Peugeot,  594 
Chrysler  Corp..  50348 
Firestone  Tire  A  Rubber  Co..  52910 
General  Motors  Corp..  771.  987.  12093. 

12638.  13375,28746.31411 
Goodyear  Tire  &  Rubber  Co..  9844.  20714 
Officine  Alfieri  Maserati  S.p.A..  28324. 

34629 
Uniroyal  Goodrich  Tire  Co..  6215.  28746 
Motor  vehicle  Sute  inspection  programs; 

effectiveness  evaluation;  hearings,  31951 
Motor  vehicle  theft  prevention  standard; 
exemption  petitions,  etc.: 
ToyoU  Motor  Corp..  52559 

Its 
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Motor  vehicle  theft  prevention  standards: 
Insurer  reporting  requirements;  report  to 

Confess,  S076 
Passenger  theft  data.  1S610,  27792,  43971, 

4«970 
Theft  rates  data,  1S484 
Motor  vehicle  theft  prevention  standard; 
exemption  petitions,  etc.: 
Chrysler  Corp.,  833 
Nissan  Motor  Co.,  4S181 
Saab-Scania  of  America,  Inc.,  20061 
Volkswagen  of  America  Corp.,  4093 
New  car  assessment  program: 
Crash  test  resulte  compared  with  real-world 

crash  data;  studies  review,  9844 
Defonnable  moving  barrier  crash  test  results 

and  analysis,  10182,  18369 
Optional  crash  testing  by  motor  vehicle 
manufacturers;  eligibility  criteria,  3479 
Traffic  safety  plan  for  older  persons; 
availability.  40310 

National  lostitiite  for  Occupational 
Safety  and  Healtii 

See  Centers  for  Disease  Control 

National  Institnte  of  Corrections 

NOTICES 

Meetings,  20693 
Advisory  Board,  31944 

National  Institute  of  Justice 

NOTICES 

Research  program  plan,  1989  FY;  aviability. 
44246 

National  Institute  of  Standards  and 
Technology 

PROPOSED  RULES 

Laboratory  Accreditation  Program,  National 
Voluntary: 
Privatization  of  functions,  12880 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Fire  research  program,  20673 
Manufacturing  engineering  center  research 

program,  10138 
Manufacturing  technology  centers  program. 

27060 
Precision  measurement  program,  39493, 

41278 
Information  processing  standards.  Federal: 
Calendar  date,  representations  of  local  time 

of  day  for  information  interchanges, 

etc.,  2263 
COBOL,  30433 
Computer-related  telecommunications 

standards,  44640 
Conformance  testing  policy  and  procedures. 

29249 
Data  encryption  standard,  1813.  2911 
Federal  Telecommunications  Standards 

(FED-STD)  redesignation  as  Federal 

Information  Processing  Standards 

(FIPS);  one  FED-STD  withdrawn. 

41221 
General  security  requirements  for  equipment 

using  data  encryption  standard,  49722 
Government  Open  Systems  Interconnection 

Profile  (GOSIP),  32270 
Graphical  Kemal  System  (GKS);  test 

method  and  validation  service,  48931 
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FOSIX;  portable  operating  system  interface 

for  computer  environments,  13268, 

33224 
POSIX  system  implementors  workshop, 

34138 
Programmer's  hierarchical  interactive 

graphics  system  (PHIOS),  7937,  40249 
Standard  generalized  markup  language 

(SGML),  37332 
Testing  conformance  to  information 

technology  standards  symposium,  16307 
Laboratory  AccrediUtion  Pn^gram,  National 
Voluntary: 
Airtx>me  asbestos  analysis;  workshop.  33048 
Bulk  asbestos  analyses,  etc.,  12800 
Defense  Department  communications 

protocols;  computer  industry's 

implementation.  27343 
Directory  of  accredited  laboratories; 

supplement.  8796.  13432.  34803.  30273 
Radiation  instrumentation  calibration,  43372 
Meetings: 
Advanced  Technology  Visiting  Committee. 

43143 
Alaska  Arctic  offshore  oil  spill  response 

technology;  workshop.  43371 
Applications  portability  profile;  workshop. 

11340 
Computer  Sciences  and  Technology  Institute 

workshop,  9794 
Electronmagnetic  properties  of  materials 

consortium  workshop,  9347 
Integrated  Services  Digital  Network  OSDN) 

users  and  implementors  workshop, 

28048.  49898 
International  Laboratory  Accreditation 

Conference,  27344 
International  Organization  of  Legal 

Metrology  Conference;  U.S.  technical 

participation,  27344 
Malcolm  Baldrige  National  Quality  Award's 

Board  of  Overseers,  42994 
OSI  Implementors  workshop,  7333 
Toy,  look-alike,  and  imiution  firearms; 

marking  implementation;  workshop, 

30987 
Visiting  Committee,  20134 
Weights  and  Measures  National  Conference, 

23781.  30987 
National  Fire  Codes: 
Fire  safety  standards,  3440,  26844 
Technical  committee  reports,  5441,  26843 
Orifice  metering  of  natural  gas  and  related 

hydrocarbon  fluids,  39496,  43372 
Senior  Executive  Service: 
General  and  Limited  Performance  Review 

Board;  membership,  13309 
General  Performance  Review  Board; 

membership,  31078 
U.S.  Survey  Foot;  retain  unit  proposed,  27213 
Meetings: 
Malcolm  Baldridge  National  Quality 

Award's  Panel  of  Judges,  33344 
Voluntary  product  standards: 
Glass  bottles  for  carbonated  soft  drinks, 
38317 

National  Institutes  of  Health 

PROPOSED  RULES 

Conduct  of  persons  and  traffic  on  NIH  Federal 

enclave,  46886 
NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Human  Genome  Program  Advisory 
Committee,  28914 


National  Committee  to  Review  Current 
Procedures  for  Approval  of  New  Drugs 
for  Cancer  and  AIDS,  46942 
National  Diabetes  Advisory  Board  et  al., 
41242 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Academic  research  enhancement  award 
program,  30462 
Human  immunodeficiency  vims  (HIV) 

antibody  detection,  R-DNA  derived  and 
synthetic  peptide  antigens  use;  workshop, 
3640 
Meetings: 
Acquired  Immunodeficiency  Syndrome 
Program  Advisory  Committee,  1414, 
18333,  48043 
Advisory  Committee  to  Director,  2790, 
13743,  24300,  28702,  35238,  39649. 
45162,  45986 
Animal  Resources  Review  Committee,  2291, 

4899.  12603,  17307.  40788 
Biomedical  Research  Technology  Review 

Committee,  7239,  36373 
Cochlear  implants;  consensus  development 

conference,  7033 
Dental  implants  consensus  development 

conference,  17978 
Fogarty  International  Center  Advisory 

Board,  1068,  12604,  13290,  26504,  49793 
General  Clinical  Research  Centers 
Committee,  3460,  15602,  36374 
General  Research  Support  Review 

Committee.  4222,  4899,  26504,  30472. 
46122,  51931 
Human  Genome  Program  Advisory 

Committee,  48043 
National  Bone  Marrow  Transplants,  290 
National  Cancer  Institute,  1683,  2292,  2293. 
3460,  4899,  4900,  5645,  7240,  7980,  9149, 
9705.  9988.  10437,  10949.  12604,  12824, 
13449,  13450,  15603.  15745,  15890, 
16321,  16912,  20688,  20907,  21923, 
23154,  28703.  30473,  30873,  32466, 
35237,  36374,  36375,  36897,  36898, 
45591,  45824,  46664,  47267.  48982,  51931 
National  Center  for  Nursing  Research.  806, 
15603,  19823,  23154,  28703,  32108, 
38084,  45824,  49794 
National  Eye  InsUtute,  9150,  16913,  32466, 
40963 
'  National  Heart,  Lung,  and  Blood  Institute, 
807.  1684,  4222,  9705,  10437.  12195. 
12604.  15290,  15893.  15894,  18355, 
19823,  20907,  28703,  31925,  32467, 
33866,  34168.  35386,  36123.  40962, 
40963.  45592.  46665,  48982 
National  Institue  of  Child  Health  and  Human 

Development,  40496 
National  Institute  of  Allergy  and  Infectious 
Diseases,  2790,  2791,  3460,  15603,  15604. 
17307.  21923.  32467,  33184,  36123, 
36373,  38358,  43272,  45392,  47267 
National  Institute  of  Arthritis  and 

Musculoskeleul  and  Skin  Diseases, 
4900,  10950,  19823,  19824.  24501,  30473, 
31925,  43273,  51931 
National  Institute  of  Child  Health  and 
Human  Development,  2293.  15604, 
15890,  28704,  36375,  40962.  49794 
National  Institute  of  Dental  Research,  2094, 
7240,  9705,  13450,  13451,  32467,  36124, 
39153,  45592 
National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Diseases,  2294,  2295,  4725, 


3jM5,  5646.  10438,  1632 1,  17508,  19824, 
29383,  32108,  33184,  34169,  35237, 
38085,  43273,  44126,  43162,  46665 

National  Institute  of  Environmental  Health 
Sciences,  808,  3460,  7240,  15891,  19824, 
25212,  32468.  45592,  45593.  48982 

National  Institute  of  General  Medical 
Sciences,  5646,  12605.  17507,  19825, 
28704 

National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke, 
7240,  10950.  15745.  20024.  30473,  34837, 

38358,  49794 

National  Institute  on  Aging,  2293,  12604, 
12605.  15891,  28914.  36376,  40962 

National  Library  of  Medicine,  2295,  10438, 
12605,  15892,  23693,  33185,  36376, 

38359,  45162,  51931 
NIH/ADAMHA-Industry  Collaboration 

Forum,  29777 
Perioperative  red  cell  transfiision  consensus 

development  conference,  17979 
President's  Cancer  Panel,  3079,  9988,  30873, 

40496 
Recombinant  DNA  Advisory  Conmiittee, 
808,  7054.  12752,  23805,  27570,  34246, 
45591,  46665,  53262 
Research  Grants  Division  study  sections, 

805,  10438.  15892,  23693,  36124,  40961 
Research  Resources  National  Advisory 

Council,  10439,  26505,  36377,  40496 
Urinary  incontinence  in  adults  consensus 
development  conference,  35238 
National  Institute  of  Dental  Research; 

development  of  long-range  research  plan 
for  nineties,  16321 
NIH/ADAMHA-industry  collaboration  forum, 

34837 
Organization,  functions,  and  authority 
delegations.  See  entries  under  Public 
Health  Service. 
Patent  licenses,  exclusive: 
Acquired  Immunodeficiency  Syndrome 
(AIDS);  CD4-Pseudomonas  Exotoxin 
(CD4-PE);  scientific  and  commercial 
development  as  anti-viral  agent  in 
treatment,  40134 
Privacy  Act: 
Systems  of  records;  annual  publication, 
47304 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines,  28819,  43410 
Proposed,  12752,  34246,  53262 

National  Labor  Relations  Board 

RULES 

Conflict  of  interests,  4615 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  10872 
Nondiscrimination  on  t>asi$  of  handicap  in 
federally-conducted  programs  and 
activities,  25872 
Procedural  rules: 
Compliance  with  agency  orders,  37754 
Multiple  appeals  court  selection; 
implementation,  24440 

PROPOSED  RULES 

Health  care  industry;  collective-bargaining 
units,  33900 

NOTICES 

Meetings;  Sunshine  Act,  1440,  5519,  11730, 
13377,  18654,  22265.  22425,  36390,  44285, 
49007,  51338,  52915 

Organization,  functions,  and  authority 
delegations.  10305.  23467 


Privacy  Act;  systems  of  records.  17262 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
4792,  44534 
Unfair  labor  practice  hearing  rescheduling; 
experimental  procedure  modification, 
26348 

National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act,  2145,  5343,  10034, 
13046,  17532,  24549,  27394,  31136,  37079, 
40163,  47613,  30155 

National  Oceanic  and  Atmo^eric 
Administration 

RULES 

Antarctic  Marine  Living  Resources 

Convention  Act;  implementation,  8766 
Conservation  and  management  measures, 

46872 
Endangered  and  threatened  species: 
Hawaiian  monk  seal;  critical  habitat,  18988 
Sea  turtle  conservation;  shrimp  trawl 

requirements,  33820 
Financial  aid  to  fisheries: 

Fishing  vessel  capital  construction  fund, 

33202 
Interjurisdictional  Fisheries  Act; 

implementation,  20323 
Correction,  22609 
fishery  conservation  and  management: 
Atlantic  bUlfishes,  37763,  43098 
Atlantic  mackerel,  squid,  and  butterfish, 

6991,  43718,  45854 
Atlantic  salmon.  4982 
Atlantic  sea  scallop,  23634 
Atlantic  surf  clam  and  ocean  quahog,  4630, 

8632,  20854,  36462,  50970 
Atlantic  swordfish,  27693 
Bering  Sea  and  Aleutian  Islands  groundfish, 

894,  991,  2147,  4178,  7756,  7941,  12772, 

16552,  18841,  19303,  21454,  22328, 

23402,  25493,  26599,  27798,  28229, 

33140,  35081,  37581,  38725,  39097, 

39479,  39718,  39744,  40894,  47544, 

49552,  49994 
Fishing  in  exclusive  economic  zone,  24644 

Correction,  27693,  27698 
Foreign  fishing — 
Fee  schedule,  134,  3401 
Fishing  definition.  13410 
Northern  anchovy,  32394 
Northwest  Atlantic  hake,  741 
Gulf  of  Alaska  groundfish,  890,  991,  6649, 

7756,  7938,  9772,  11297,  16129,  19921, 

21649,  22327.  23401,  23402,  24293, 

25491,  26441,  31010,  32051,  36462, 

44011,52714 
Gulf  of  Mexico  and  South  Atlantic  coastal 

migratory  pelagic  resources,  3401, 

25611,39097,  40231,  45097,  47718,  49325, 

51280 
Gulf  of  Mexico  and  South  Atlantic  spiny 

lobster,  17194 
Gulf  of  Mexico  red  drum,  244,  7368,  24662 
Gulf  of  Mexico  reef  fish,  30846 
Gulf  of  Mexico  shrimp.  18840,  21999,  45270, 

46745,  49992 
High  seas  salmon  fishery  off  Alaska,  25492, 

26779,  28403,  31010.  34303,  35317, 

35080,  36289 
Northeast  multispecies,  5773 
Ocean  salmon  off  coasts  of  Washington, 

Oregon,  and  California,  16002,  16415, 
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19368,  20119,  22000,  24294.  26599, 
27798,  28227,  28228,  29235,  29338, 
29479,  30285,  30286,  31343,  31344, 
31872,  32233,  34543,  34760,  35316.  33513 
Pacific  Coast  groundfish,  246,  248,  20634. 
22001,  22635,  29337,  29480,  31009, 
32621,  36793,  47956 
Summer  flounder,  43319 
Western  Pacific  crustacean,  52998 
Western  Pacific  precious  corah,  27519, 
29907 
Marine  mammals: 
Commercial  fishing  operations — 
Taking  and  importing;  general  permit, 

1638 
Tuna  (yellowfin)  caught  with  purse  seines 
in  eastern  tropical  Padfic  Ocean; 
imporUtion,  8910,  39743,  50420 
North  Pacific  fur  seals — 
Pribilof  Island  population  depletion 

designation,  17888 
Subsistence  taking,  28886 
Marine  sanctuary  program,  43802 
Pacific  Halibut  Commission,  International: 
Pacific  halibut  fisheries,  3213,  7528,  10536, 

16838,  20327 
Regional  Fishery  Management  Council 

operation,  39303 
Summer  flounder,  39475 
Technical  amendment 
Correction,  39581 
Tuna.  Atlantic  fisheries,  8631,  11510,  30845. 
31701,  32621 

PROPOSED  RULES 

Antarctic  Marine  Living  Resources 

Convention  Act;  implementation,  8784 
Endangered  and  threatened  ^>ecies: 
Chinese  river  dolfriiin,  17735 
Hawaiian  monk  seal;  critical  habitat,  530 
Endangered,  threatened,  and  other  depleted 
marine  mammals;  incidental  takings,  8473, 
17964 
Estuarine  reserve  research  system,  43816 
Fish  and  seafood  promotion: 
Species-specific  seafood  marketing  councils, 
51284 
Fishery  conservation  and  management: 
Atlantic  bUUishes.  11321.  15718.  21501. 

24462 
Atlantic  mackerel,  squid,  and  butterfish, 

43741,  45854 
Atlantic  sea  scallop,  10262,  12709 
Atlantic  surf  cUun  and  ocean  quahog,  265, 

48002 
Bering  Sea  and  Aleutian  Islands  groundfish, 

30322.  32415.  47998 
Domestic  fishing  vessels,  mandatory  carriage 

of  observers,  20661 
Foreign  fishing,  46890 
Exclusive  Economic  Zone  of  Bering  Sea 
illegal  fishing;  implementation  of 
options,  13422 
Gulf  of  Alaska,  Bering  Sea,  and  Aleutian 

Islands  groundfish,  34322,  36696 
Minimum  health  and  safety  standards, 

27887 
Poundage  and  permit  fee  schedule,  44047, 
46482 
Gulf  of  Alaska  groundfish,  627,  8789,  30322, 

317283,  3897,  47993 
Gulf  of  Mexico  and  South  Atlantic  coastal 

migratory  pelagic  resources,  22036 
Gulf  of  Mexico  red  drum,  10131,  12790 
Gulf  of  Mexico  reef  fish,  5809 

US 
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Oulf  of  Mexico  shrimp.  266,  12046,  32264, 

33S72,  36609 
King  and  tanner  crab,  S2749 
Northeast  multispecies,  26617.  33S32, . 

37822.  37909.  39627,  44975,  45301,  47299 
Northern  anchovy,  26617 
Ocean  salmon  off  coasts  of  Washington. 

Oregon,  and  California.  3225,  8234, 

10036.  19971.  41214 
Pacific  coast  groondfish.  3225,  22366,  41214, 

46890 
Regional  Fishery  Management  Council 

operation.  21863.  30082 
Snapper-grovper  of  South  Atlantic,  32412 
South  Atlantic  snapper-grouper,  38043, 

42985.  44975 
Summer  flounder.  23292,  27536,  29549. 

31416 
Western  Pacific  bottomfish  and  seamount 

groundfish,  12712.  16735 
Western  Pacific  crustacean,  31381 
Western  Pacific  precious  corals,  10131, 

14824 
Fishery  conservation  and  management  plana; 

guidelines,  53031 
Marine  mammals: 
Commercial  fishing  operations- 
Female  observers  on  tuna  boats  with  all- 
male  crews.  31725.  40246 
North  Pacific  fur  seals;  subsistence  taking. 

17733 
Stellar  sea  lions  in  Alaska;  sUtus.  16299 
Taking  incidental  to  oil  and  gas  exploratory 

activities.  12169,  18590 
Pacific  Halibut  Commission,  International: 
Pacific  halibut  fisherieE,  156,  8938.  43909 

NOTICES 

Capital  construction  fund,  nonqualified 

withdrawals;  interest  rates,  16332.  41011 
Coastal  zone  management  programs  and 
estuarine  sanctuaries: 
Consistency  appeals — 
Bachman.  Sucesion  Alberto,  48571 
Beltran.  Felipe.  45531 
Benson.  Donald  A.,  48572 
Daspit.  James  E..  45531 
Galgano.  Michael.  42994 
Poole.  Jay  C,  38317 

Riggings  Homeowners  Association.  49722 
State  programs — 
Alaska,  9347.  50438 
California.  16893,  34571 
Evaluation  findings  availability,  9347, 

20155,  33168,  48284 
Florida.  6682.  50069 
Intent  to  evaluate  performance,  9348, 

20155,  33168,  38049,  48285  . 
Mississippi,  7001 
New  Jersey,  12581.24118 
New  York.  11893.  11894.  22687.  27061 
Puerto  Rico.  11893,  14830.  14831.  27062 
South  Carolina.  4696,  14831.  14832,  21508. 
39497,  51296 
Committees;  ettablishment.  renewal, 
termination,  etc.: 
National  Fish  and  Seafood  Promotional 

Council.  27745 
Sea  Orant  Review  Panel;  membership,  48572 
Deep  seabed  mining;  environmental  reference 

areas,  46910.4%37 
Deep  seabed  mining;  exploration  licenses;  mine 
site  area  revisions: 
Kennecott  Consortium.  6857 
Ocean  Management.  Inc.,  et  al.,  6858 
Ocean  Minerals  Co..  12714.  17966.  35538 
Ocean  Mining  Associates.  17237.  34572 
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Endangered  and  threatened  species: 
Atlantic  right  whales;  critical  habiut.  9469. 

17095.  19810 
Marine  vertebrate  and  invertebrate  candidate 

species.  33516 
Northern  right  whales;  critical  habiUt.  28902 
Sea  turtles;  reconsideration  petition,  8483 
Winter-run  chinook  sahnon.  20155,  49722 
Environmental  sUtements;  availability,  etc.: 
Bering  Sea  and  Aleutian  Islands  groundfish, 

4055 
Bering  Sea  and  Aleutian  Islands  King  and 

Tanner  crab  fisberies,  29931 
Estuarine  research  reserve  system- 
Chesapeake  Bay,  MD,  27062 
Ches^eake  Bay,  VA.  39633,  43751 
Marine  mammals,  taking  incidental  during 
commercial  fishing  operations.  979S, 
2069 
Fishery  conservation  and  management: 

Operational  guidelines  availabihty,  7554 
Fishery  management  councils;  hearings: 
Oulf  of  Mexico — 
Penaeid  shrimp  and  red  drum,  2523 
Red  drum.  3908 
Spiny  lobster,  52208 
Mid-Atlantic— 

Atlantic  swordfish.  52209 
New  England — 

American  lobster,  40751 
Pacific — 
Commercial  and  recreational  salmon. 

41222 
Ocean  salmon  off  coasts  of  Washington. 
Oregon,  and  California.  436.  7001, 
9960, 
South  Atlantic- 
Coastal  migratory  pelagics  resources, 

38761,  40940 
Snapper  grouper,  4036 
Western  Pacific- 
Precious  corals,  4057 
Grants  and  cooperative  agreements; 
availabihty,  etc.: 
Fishing  industry  research  and  development 
projects — 
Marine  Fisheries  Initiative;  Gulf  of  Mexico 

fishery  resources,  10912 
SaltonstaU-Kennedy  fUnda,  10044 
National  estuarine  reserve  research  system, 
6171 
Marine  mammals: 
Human/dolphin  swim  programs;  meetings, 

7960 
Incidental  taking;  authorization  letters,  etc.— 

Geophysical  Service  Inc.,  1935 
Incidental  taking;  enforcement  policy,  49214 
Taking  incidental  to  commercial  fishing 
operations,  44218.  43953,  47742.  47743 
Marine  sanctuaries: 

Cordell  Bank.  CA.  53049 
Meetings: 
Caribbean  Fishery  Management  Council. 
4199,  4870.  9795,  10917,  14832.  21721. 
30326.  32639,  37019,  47566 
Emergency  striped  bass  research  study, 

12581.  43752 
Gulf  of  Mexico  Fishery  Management 

Council,  16a  1395,  2864,  6029,  10917, 
11326.  21721,  32639,  35345.  41223, 
41621,  44512.  47743,  51577 
International  Whaling  Commission,  267 
Marine  Fisheries  Advisory  Committee,  1505, 

22199,  35887 
Mid-Atlantic  Fishery  Management  Council, 
1657,  4199,  9795,  19017,  25525,  30856, 
39127,  51577 


National  Fish  and  Seafood  Promotional 

CouncU,  2774,  17743.  34346 
National  Marine  Fisheries  Service.  49899 
New  England  Fishery  Management  Council, 
160.  2774.  9796,  16757,  23143,  28902, 
35345,  41223,  48952 
North  Pacific  Fishery  Management  Council, 
3231,  4057,  5614,  7002.  7960,  9349, 
10917,  13144,  15104,  1833a  22371, 
25649,  29255,  30326,  3190b,  3264a 
35345,  37019,  40941.  43915.  44511.  47567 
Pacific  Fishery  Management  Council.  1395. 
1396.  3231.  3908.  5292.  5442.  7554,  9349. 
9796.  11327.  13433,  16756.  19017,  21721, 
2204a  24119,  28680,  29255,  30326, 
30856,  31734,  34138,  36873,  36874, 
3876a  39634,  41223.  41621.  43752. 
43915.44511.47567 
Regional  Fisheries  Management  Councils. 

1506 
Sea  Grant  Review  Panel.  24990 
South  Atlantic  Fishery  Management 

CouncU.  3908.  4871.  75H  796a  9349. 
10917,  una  11326,  21721,  25525, 
30326,  36874,  38760,  39128,  41223, 
43915,44512,47743,51577 
Western  Pacific  Fishery  Management 

CouncU,  3417,  3418,  3908,  16183,  16757. 
17966.  21722.  23143.  26482.  2663a 
27892.  41621.  43915.  47567.  49730 
National  Weather  Service's  famUy  of  services 
and  Climate  Analysis  Center's  climate  dial- 
up  service;  fee  schedule.  29509 
Permits: 
Endangered  and  threatened  species.  2070. 
503a  5615.  9469.  295ia  30856.  37019. 
39634.  39757.  47568.  48679,  52458 
Experimental  fishing.  2265,  liua  22371, 

23436,  25194,  23406.  33169,  48285 
Foreign  fishing.  15439,  24119,  29755,  48006, 

48680 
Marine  m«tnm«U,  1657,  1813,  1814,  207a 
3418,  3419,  4198,  5030.  5614.  5615.  5814. 
6682,  6683.  6859.  7002,  7223.  7224,  8944, 
9348,  9470.  10139,  10140,  10553,  11110, 
11692,  11894,  12801-12803,  15864. 
16183.  16307.  16894.  17491.  1833a 
20156.  21508.  21722.  2220a  22687. 
23302.  23437,  25525,  25649,  2630a 
26630,  26631,  26845.  27380.  27545, 
28902,  31388,  33517,  34138,  34139, 
34806,  35104,  35227,  35538,  35887. 
37019.  38049.  39329.  39634.  39635. 
40115.  40752.  40941.  43255.  44934. 
4580a  46643.  48572.  49341.  52209. 
52458.  52459.  53050 
Proprietary  research  program;  implemenUtion. 

7555 
Rulemaking  petitions: 
Atlantic  bluefin  tuna  fisheries.  10415 
Bering  Sea  Fishermen's  Association.  22554 
GreenWorld;  commercial  whale  watching 

permit  regulations.  11111 
Radio-Television  News  Directors 
Association  et  al..  16573 
Senior  Executive  Service: 
Performance  Review  Boards;  membership. 
29373 
Undersea  Research  National  Program;  network 

centers  expansion,  45372 
U.S.  Survey  Foot;  retain  unit  proposed.  27213 
Whaling  Commission,  International: 
Bowhead  whales.  16574 


Strike  quota.  9796 
Southern  Hemisphere  Minke  Whales;  Soviet 
Union  certification  termination.  15104 

NatkMal  Park  Scrriee 

RULES 

Commercial  and  private  operations; 

noodiscriinintfion  provisions,  739 
Minerab  management: 

Mining  and  mining  claims,  25160 
Special  regulations: 
Lake  Mead  National  Recreation  Area,  AZ 

and  NV;  noise  abatement.  29681 
Upper  Delaware  Scenic  and  Recreational 
River,  NY  and  PA;  fishing,  3747 
PROPOSED  RULES 
Special  r^ulatioas: 
Big  Cypress  Natioaal  Preserve,  FL;  Indian 

use  and  occupancy,  16561,  28891 
Katmai  National  Park  and  Preserve,  AK; 

fishing.  29746 
Rocky  Mountain  National  Park,  CO,  fishing, 
30849 
Trucking.  32924 
WUskeytown-ShasU-Trinity  National 
Recreation  Area,  CA;  gold  panning. 
3759.  7466 
Tax  benefits;  historic  buUdings  rehabilitation, 

18292 
Vehicles  and  traffic  safety: 
Safety  belts.  51526 

NOTICES 

Abandoned  Shipwreck  Act  guidelines; 

meetings.  31941 
Agency  information  coUection  activities  under 
OMB  review,  646,  11916,  17510,  19827, 
21928,  28920,  30732,  40278 
Asaateague  Island  National  Seashore  insignia 

prescription,  34841 
Boundary  establishment,  description,  etc.: 
Allegheny  Portage  Railroad  National 

Historic  Site,  PA.  7580 
Capulin  Volcano  National  Monument.  NM. 

12610 
George  Rogers  CUrk  National  Historical 

Park.  IN,  5838 
Gettysburg  National  MUitary  Park.  PA, 

34172 
Golden  Gate  National  Recreation  Area.  CA, 

12611,  12829 
Harpers  Ferry  National  Historical  Park, 

WV.  44676 
Santa  Monica  Mountains  National 

Recreation  Area,  CA,  5838 
Sleeping  Bear  Dunes  National  Lakeshore, 
MI,  51598 
Boundary  establishment,  descriptions,  etc.: 
Frederick  Douglas  National  Historic  Site, 

Washington,  DC,  47770.  49824 
Golden  Gate  National  Recreation  Area.  CA, 

47771 
Johnstown  Flood  National  Memorial.  PA, 
48985 
Concession  contract  negotiations: 

Adventure  Bound,  Inc..  et  al..  3083,  9820 
Akers  Ferry  Canoe  Rental,  Inc.,  1946 
Amfac  Hotels  &  Resorts,  Inc.,  40789 
Barker-Ewing  Scenic  Tours,  Inc.,  47586 
Belle  Haven  Marina,  Inc.,  7405 
Belton  Chalets,  Inc.,  35239 
Best's  Studio,  Inc.,  13332 
Cades  Cove  Campground  Store,  Inc.,  40790 
Cades  Cove  Riding  Stables,  Inc.,  40790 
Carr's  Grocery  and  Canoe  Rental,  33186 
Charlestown  Navy  Yard,  MA;  resuurant 
services  and  facilities,  13332 


Circle  Line-Statue  of  Liberty  Feny,  Inc., 

23315 
Qyde,  Inc.,  31108 

Craftmea's  Guild  of  MiasisBippi,  Inc..  40790 
Dd  Webb  Recreational  Properties.  Inc.. 

13453 
DevU's  Mountain  Lodge  et  al..  3793 
Elk  Creek  Marina.  Inc..  45398 
Ellis  Island,  Statue  of  Liberty  National 

Monument.  NY.  16791 
Restaurant  and  gift  shop  bdlities.  31109 
Fletcher's  Boat  House.  Inc..  49244 
Glacier  Park  Outfitter's,  Inc..  35240 
Golf  Course  Specialists.  Inc.,  13332,  37651 
Harvey.  Tonia.  35240 
H.S.  Cooceasioas.  Inc..  16792 
Jamaica  Bay  Ridfaig  Academy,  Inc.,  1072 
Kitty  Hawic  Aero  Tours.  Inc..  37651 
Lake  Mead  Ferry  Services,  Inc.,  646 
Landmark  Services  Tourmobile,  Inc.,  26325 
Log  Cabin  Resort,  Inc.,  17118 
Log  Cabin  Resort,  Inc.,  et  al.,  27086 
MagtoB.  Ltd..  33186 
Michiana  Industries,  33187 
MUemark,  Inc.,  33187 
O^bda  Sioux  Tribe,  28275 
RAR  Enterprises,  49935 
Rainy  Lake  Cruises,  Inc.,  33187 
Rock  Oeek  Park  Horse  Centre,  Inc.,  12829 
Signal  Montain  Lodge,  33188 
Signal  Mountain  Lodge,  28275 
Smilowitz,  Franda,  31109 
Southern  Seas,  Inc.,  33188 
Teroro,  Inc.,  31109 
Westerman.  LleweUyn.  31109 
Concurrent  jurisdiction  determinations: 

CaUfomia.  27086 
Dinosaur  National  Monument,  CO;  entrance 

road;  correction,  37061 
Environmental  statements;  availability,  etc.: 
Aniakchak  National  Monument  and 

Preserve,  AK,  18170,  37878 
Bering  Land  Bridge  National  Preserve,  AK, 

7246,  9990,  32796 
Bering  Land  Bridge  National  Preserve  et  al., 

AK,  13453 
Big  Cypress  National  Preserve,  FL,  15145 
Big  Thicket  National  Preserve,  TX.  15901, 

49613 
Brushy  Creek  Dam  and  Reservoir,  lA.  52836 
Cape  Cod  National  Seashore.  MA;  bicycle 

tiaU.  43776 
Cape  Knisenstem  National  Monument.  AK. 

18171,  38364 
Chickamauga  and  Chattanooga  National 

MUitary  Park.  GA;  U.S.  27  relocation. 

23460 
Congaree  Swamp  National  Monument.  SC, 

17254 
Death  Valley  National  Monument,  CA  and 

NV,  15145,  50589 
DenaU  National  Park  and  Preserve,  AK, 

23159,  39654 
Eugene  O'NeUl  National  Historic  Site,  CA. 

9494,  51598 
Gates  of  Arctic  National  Park  and  Preserve, 

AK.  11916.  15605,327% 
Glacier  Bay  National  Park  and  Preserve, 

AK,  17255,  38988 
Grand  Canyon  National  Park,  AZ,  5223, 

36129,  47878 
Jean  Lafitte  National  Historical  Park.  LA, 

32796 
Katmai  National  Park  and  Preserve,  AK. 

22057.  3%54 
Kenai  Fjords  National  Park,  AK,  7406.  9990. 

32796 
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Kobnk  Valley  National  Flffc.  AK.  22QS7, 

37878 
Lake  Clark  National  Park  and  Preaerve,  AK. 

10571.  12996.  15605.  32797 
LakeMcKl  NatioMi  Recreation  Area,  AZ 

and  NV,  577 
Lake  MeredtA  Recreation  Area,  TX,  47771 
National  Capital  Rcfioa;  gypay  moth 

coatrol,8515 
National  Park  SyMem  Units;  miaeral  validity 

^■fwiiitiwM  16322 
Noatak  National  Preserve,  AK,  17233.  37879 
Padre  Island  National  Seaahote,  TX,  18358. 

37652 
Potomac  Greens  development,  George 

Washington  Memorial  Parkway.  VA. 

7580 
Roanoke  River  Parkway.  VA,  18171 
Sagnaro  National  Monninent,  AZ.  32284 
Santa  Monica  Mountains  National 

Recreation  Area,  CA,  3794.  12611 
Sequoia-Kings  Canyon  National  Parks,  CA. 

10300 
Servicewide  integrated  pest  management 

program,  3465 
Three  Sisters  Lighthouse,  Cape  Cod 

National  Seashoie,  MA.  8984 
Whiskeytown-Shasta-Trinity  National 

Recreation  Area,  CA.  34843 
WrangeO-St  E&as  National  Park  and 

Preaerve,  AK,  12996.  15605,  32797 
Ydlowstone  National  Park,  ID,  MT,  and 

WY.  12997 
Yukon-Charley  Rivers  National  Preserve^ 

AK.  7406.  999a  32797 
Fire  Management  Policy  Review  Team; 

recommendations.  51196 
Land  and  water  conservation  fund: 
State  i^an  preparation,  procedures,  and 

digibility;  pobcy  revision.  15747 
Management  and  land  protectiott  plans; 
availability,  etc.: 
Middle  Fork  of  VennUion  National  Scenic 

River.  IL.  1525 
Meetings: 
Abandoned  Shipwreck  Act;  guidelines, 

38792 
Acadia  National  Park  Advisory  Commission. 

1947,  23316,  37652.  45828 
Aniakchak  National  Monument  Subsistenoe 

Resource  Commisaion,  1 1 143 
Blackstone  River  Valley  National  Heritage 

Corridor  Commission.  17119.  27086, 

32797,  43776 
Cape  Cod  National  Seashore  Advisory 

Commission,  6205,  8547,  15606,  25217, 

31  lia  44676 
Chattahoochee  River  National  Recreation 

Area  Advisory  Commission,  10299, 

31765 
Chesapeake  and  Ohio  Canal  National 

Historical  Park  Commission,  28920, 

43776 
Delta  Region  Preservation  Commission.  185. 

15901.  2892a  47771 
Denali  National  Park  Subsistence  Resource 

Cmnmission,  22738 
Farmington  River  Study  Committee.  43777, 

48046.48594 
Gates  of  the  Arctic  National  Park 

Subsistence  Resource  Commission,  7580 
Golden  Gate  National  Recreation  Area 

Advisory  Commission,  3794,  9990, 

12732,  20908,  3355a  38989,  43777.  44129 
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Oolden  Oate  NatioiMi  Recreation  Area  and 
Point  Reyes  National  Seashore 
Advisory  Coouniasion,  31399 
Oulf  Islands  National  Seashore  Advisory 

Commission,  10301 
Katmai  National  Park  and  Preserve,  AK; 

fish  limit,  18909 
Lewis  snd  Clark  National  Historic  Trail 

Advisory  Council,  270(7 
Martin  Luther  King,  Jr.,  National  Historic 

Site  Advisory  Commisaioa.  48987 
Martin  Luther  Khig,  Jr.,  National  Historic 
Site  and  Preservatioo  District  Advisory 
Commission,  2096,  9821,  24372,  40790 
National  Capital  Memorial  Commission, 

10371,  17256,23159,49244 
National  Capital  Region;  1988  Christmas 

Pageant  of  Peace,  28921 
National  Park  System  Advisory  Board,  7246, 

30874 
Point  Reyes  National  Seashore  Advisory 

Commission,  12732 
San  Antonio  Missions  Advisory  Commission, 

2795 
Upper  Delaware  Citizens  Advisory  Council, 
2096,  5838,  12612,  21529,  30475,  37062 
National  Historic  Preservation  Act; 
implementation: 
Federal  agency  responsibiUties;  guidelines, 
4727 
National  Park  system: 
Management  policies;  availability,  9821, 
16475 
National  Register  of  Historic  Places: 
Annual  supplement  update,  18658 
National  Historic  Landmarks;  proposed 

boundaries,  19345 
Pending  nominations — 
Alabama  et  al.,  2096,  11143.  12080,  16394, 
22229,  29956.  33188,  47270.  50113, 
51171 
Alaska  et  al..  5323,  9378,  10138,  12830, 
17511,  18613.  24372.  32112,  43048 
Arizona  et  al..  183.  762,  1526,  6205,  7407. 

35387.39654.49245,52511 
Arkansas  et  al..  15145,  15747,  19827 
California  et  al..  20909,  38988.  40791 
Colorado  et  al.,  4746,  23316,  28073,  37652 
Connecticut  et  al..  30874.  44128,  45173, 

45991,  48046 
Delaware  et  al.,  26326 
District  of  Columbia  et  al..  25217 
Florida  et  al.,  3794,  34391 
Georgia  et  al.,  27244 
Ouamet  al.,  36311 
Idaho  et  al.,  8515 
Kentucky  et  al.,  3083 
Missouri  et  si.,  29090 
National  Registry  of  Natural  Landmarks: 
Annual  supplement  update,  10190 
Proposed  designations,  26119,  41250 
National  Trail  system: 
Appalachian  National  Scenic  Trail- 
Right-of-way  relocation,  5471,  12830 
Oil  and  gas  plans  of  operation;  availability,  etc. 

Big  Cypress  National  Preserve,  FL,  40497 
Organization,  functions,  and  authority 
delegations: 
Superintendents,  North  Atlantic  Region, 

10572 
Superintendents,  Western  Region,  40791 
Parklands  criteria;  management  policies, 
proposed;  availability.  32113,  33551 
Realty  actions;  sales,  leases,  etc.: 

South  Dakota.  16323 
Recreation  entrance  fees;  increase,  9379 

in 


World  heritage  properties  list: 
Nomination  process,  1988  CY,  7247 
U.S.  nominations,  7247.  35388 

Nattoaid  Raflroad  PaMcaser 
Corporatkm 

RULES 

Freedom  of  Informatkm  Act;  implementatioB: 
Confidential  commercial  and  financial 
information;  predisclosure  notification 
procedures.  5381 

Nattoaal  SdoMC  Foandadoa 

RULES 

Antarctic  animals  and  plants,  conservation: 
Special  scientific  interest;  specially  protected 
areas  and  sites,  27991 
Debarment  and  suspension  (nonprocurementX 

19161,  34474 
Orants  and  cooperative  agreements  to  State 

and  local  governments;  uniform 

administrative  requirements  (OMB  A- 102 

implementation),  8034 
Privacy  Act;  implementation,  42930 

PROPOSED  RULES 

Antarctic  animals  and  plants,  conservation: 
Specially  protected  areas  and  sites  of  special 

scientific  interest,  16886 
Tourism  guidelines;  enforcement  and  hearing 
procedures,  19964,43119 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 1 10 
implementation).  44716 
Human  subjects,  protection;  model  policy, 
43661 
Correction,  46743 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  10896 
Privacy  Act;  implementation,  26611 
Regulatory  agenda,  14466.  42620 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  648.  8821.  22751,  23467, 
27414.  27781,  28732,  32481,  36139.  38993. 
46708.  46709,  47279.  50478.  52327 
Antarctic  Conservation  Act  of  1978;  permit 
applications,  etc..  458.  1967,  4244,  5061. 
10449,  23321.  30734.  32481,  33561,  37374, 
40288.  41255,  45631,  47592,  50478 
Committees;  establishment,  renewal, 
termination,  etc.: 
Advanced  Scientific  Computing  Program 

Advisory  Panel  et  al..  12482 
Advanced  Technologies  Applications 

Advisory  Panel  et  al.,  30878 
Alan  T.  Waterman  Award  Committee,  13363 
Biological.  Behavioral,  and  Social  Sciences 

Advisory  Committee,  49259 
Biological,  Behavioral,  and  Social  Sciences 

Committees,  et  al.,  11 149 
Cross-Disciplinary  Activities  Advisory 

Committee.  50316 
Division  of  Microelectronic  Information 
Processing  Systems  Advisory 
Committee  et  si.,  50317 
Engineering  Research  Centers  Advisory 

Panel.  31601 
Genetic  Biology  Advisory  Panel.  10449 
National  Science  Board;  membership.  43932 
Plant  Science  Centers  Advisory  Panel.  2638 
Science  and  Engineering  Education 
Advisory  Committee.  6211 


Orants  and  cooperative  agreements; 
avaibbility.  etc.: 
Federal  demonstration  project;  phase  II 

solicitatioa,  20697 
Instrumentation  and  laboratory  improvement 

program,  36913 
Postdoctoral  fidlowships  and  profc«ional 
development  awards;  science, 
technology,  and  society  studies,  31126 
Private  sector  partnerships  to  improve 
science  and  mathematics  education. 
39379 
Research  experiences  for  undergraduates 

program,  21930 
Undergraduate  curriculum  development  in 

engineering,  4244 
Undergraduate  faculty  enhancement 

program,  36911 
Young  schohus  projects,  16399 
Meetings: 
Advanced  Scientific  Computing  Advisory 

Panel.  41235 
Advanced  Technologies  Panel.  40289 
Alan  T.  Waterman  Award  Committee,  3845 
Animal  Learning  and  Behavior  Advisory 

Panel,  39162 
Archaeology  Advisory  Panel,  11370,  41236 
Archaeometry  Advisory  Panel,  9828 
Astronomical  Sciences  Advisory  Committee, 

2112,  10376.  16919.39382 
Atmospheric  Sciences  Advisory  Committee. 

12482,  39162 
Biochemistry  Advisory  Panel,  10576.  39162 
Biological  Facilities  Center  Program 

Advisory  Panel.  4915.  16920 
Biophysics  Program  Advisory  Panel,  10377, 

40289 
Cell  Biology  Advisory  Panel.  2638.  13203 
Cellular  Neuroscience  Advisory  Panel, 

40290 
Cellular  Physiology  Advisory  Panel,  12482 
Chemical.  Biochemical,  and  Thermal 

Engineering  Advisory  Committee,  32482 
Chemistry  Advisory  Committee,  11570, 

40290 
Computer  and  Computation  Research 

Advisory  Committee.  12484,  46724 
Critical  Engineering  Systems  Division 

Advisory  Committee,  13203 
Cultural  Anthropology  Advisory  Panel. 

6887.  40290 
Decision,  Risk,  and  Management  Science 

Program  Advisory  Panel,  1 1570,  41256 
Design  Manufacturing,  and  Computer- 
Integrated  Engineering  Advisory 
Committee,  50317 
Developmental  Biology  Advisory  Panel. 

2658.  13203,  39162 
Developmental  Neuroscience  Advisory 

Panel,  40290 
Developmental  Neuroscience  Program 

Advisory  Panel,  10577 
Division  of  Mechanics,  Structures,  and 

Materiab  Engineering  Committee,  9829 
Division  of  Microelectronic  Information 
Processing  Systems  Advisory 
Committee,  967 
DOE/NSF  Nuclear  Science  Advisory 

Committee,  967,  13203,  36924 
Earth  Sciences  Advisory  Committee,  4246, 

36923,  38114 
Earth  Sciences  Proposal  Review  Panel,  6888. 

32483.  35939 
Ecology  Advisory  Panel.  8822.  35939 
Economics  Advisory  Panel.  9828.  40291 


Ecosystem  Studies  Advisory  Panel,  6888. 

35939 
Electrical.  Communications,  and  Systems 

Engineering  Advisory  Committee,  13204 
Emerging  Engineering  Technologies 

Advisory  Committee,  17128,  32483 
Engineering  Advisory  Committee,  10576. 

36516 
Equal  Opportunities  in  Science  and 

Engineering  Committee,  1531,  18626. 

39163 
Ethics  and  Values  Studies  Advisory  Panel. 

12483,  40291 
EXPRES  and  Related  Multimedia 

Electronic  Communication  and 

Collaboration  Technologies  Advisory 

Panel.  8822.  41256 
Genetic  Biology  Advisory  Panel.  15314 
Genetics  Advisory  Panel.  40291.  41236 
Geography  and  Regional  Science  Advisory 

Panel,  11S71.  45631 
Graduate  Fellowship  Program  Review 

Committee,  765,  5844 
History  and  Philosophy  of  Science  Advisory 

Panel,  10577,  41256 
Human  Cognition  and  Perception  Advisory 

Panel,  39163,  40291 
Industrial  Science  and  Technological 

Innovation  Advisory  Committee,  4085 
Information,  Robotics,  and  Intelligent 

Systems  Advisory  Committee.  41257 
Instrumentation  and  Instrument 

Development  Program  Advisory  Panel. 

15314,  41257 
Integrative  Neural  Systems  Program 

Advisory  Panel,  8822 
Interagency  Arctic  Research  Policy 

Committee,  12734 
International  Programs  Advisory  Committee, 

12483,  4348S 

Law  and  Social  Science  Advisory  Panel. 

10577 
Linguistics  Advisory  Panel.  10577,  36923. 

40291 
Materials  Research  Advisory  Committee. 

40292 
Mathematical  Sciences  Advisory  Committee. 

2112,6888,36924 
Measurement  Methods  and  Data 

Improvement  Advisory  Panel,  17128 
Metabolic  Biology  Advisory  Panel,  45632 
Metabolic  Biology  Panel,  9829 
Microelectronic  Information  Processing 

Systems  Advisory  Committee,  18626. 

50317 
Molecular  and  Cellular  Neurobiology 

Program  Advisory  Panel,  11571 
Networking  and  Communications  Research 

and  Infrastructure  Division  Advisory 

Panel.  15315.41257 
Neural  Mechanisms  of  Behavior  Advisory 

Panel,  39163 
Ocean  Sciences  Advisory  Committee,  39163 
Ocean  Sciences  Research  Advisory  Panel, 

10578.  33204.  51601 
Physical  Anthropology  Advisory  Panel. 

10578,  41257 
Physics  Advisory  Committee.  2112.  4086. 

5844,  5843.  6889.  13010.  39164 
Plant  Science  Centers  Advisory  Panel,  8822. 

12484.  18626 

Polar  Programs  Advisory  Committee.  4915, 

23467 
Political  Science  Advisory  Panel.  11571, 

4125« 
Population  Biology  and  Physiological 

Ecology  Advisory  Panel.  10378.  36924 


President's  Committee  on  National  Medal  of 

Science.  40292 
Prokaryotic  Genetics  Program  Advisory 

Panel.  13204 
Psychobiology  Advisory  Panel.  9829 
Regulatory  Biology  Advisory  Panel.  967. 

40292 
Research  in  Teaching  and  Learning  Program 

Review  Panel.  31601 
Science  and  Engineering  Education 

Advisory  Committee.  4086,  33940 
Science  and  Technology  Centers  Advisory 

Panel.  32483 
Science  Resources  Studies  Advisory 

Committee.  6889 
Sensory  Physiology  and  Perception  Program 

Advisory  Panel,  10578 
Sensory  Systems  Advisory  Panel.  39164 
Social  and  Developmental  Psychology 

Advisory  Panel,  10578 
Social  Psychology  Advisory  Panel,  40293 
Sociology  Advisory  Panel,  11571,  41258 
Systematic  Biology  Advisory  Panel.  10579, 

35940 
Systematic  Collections  Advisory  Panel.  8823 
United  States  Antarctic  Program  Safety 

Review  Panel,  4916,  8823.  13204 
Women.  Minorities,  and  Handicapped  in 
Science  and  Technology  Task  Force, 
4086,  8823,  12483,  15754.  32484.  46724 
Meetings;  Sunshine  Act.  2910.  7292.  15169. 

21345.  29799.  38833.  46975 
Organization,  functions,  and  authority 

delegations.  15754 
Presidential  Young  Investigator  Awards;  1989 

competition,  22238 
Privacy  Act;  systems  of  records.  26691 
United  States  Antarctic  Program; 

environmental  protection  agenda,  39816 

National  Techoical  Infonnation 
Senrice 

NOTICES 

Inventions,  Government-owned;  availability  for 
Ucensing,  943.  6683,  11540,  13433.  17490. 
19320.  24120.  27213,  35539.  36874.  38761. 
43753.  49582 
Patent  licenses,  exclusive: 

Agdia  Inc.,  10553 

Athena  Neurosciences.  Inc.,  5031 

Baxter-Healthcare  Inc..  51578 

Bio-Rad  Laboratories,  26103 

Bison  Instruments.  Inc.,  23302 

Bristol-Meyers/Integra  Institute.  22372 

Bristol-Myers  Co.  et  al..  6180 

Cetus  Corp.,  17744.  18949.  21347.  22372. 
49342 

Coulter  Corp.,  17491 

Dow  Coming  Corp..  16757 

Eagle  Crusher  Co..  17967 

Ecogen.  Inc.,  19321.  22200 

E.I.  duPont  deNemours  &  Co..  16307 

Eli  LUly  &  Co.,  47848 

Embrex  Inc..  4697 

ENSITE.  INC..  4697 

Extraction  Technology  Corp..  12176 

GENELABS.  Inc..  35346 

Genzyme  Corp.,  18331 

Gilead  Sciences.  32271 

Larimer  &  Van  Liew  Associates.  22200 

L.D.  Caulk  Division  of  Dentsply,  49583 

Liposome  Co.,  Inc.,  10415,  25649,  26846 

Magainip  Sciences  Inc    1'>''57 

Michigan  State  University,  4697 

Minco  Products.  Inc..  18331.  21722 


National  TransportatkM 

MITSUI  ft  Co.  Ltd..  37629 

Molecular  Oncology  Inc.,  16894 

Molecular  Vaccines  Inc..  16758.  19984 

Novo  Laboratories.  24774 

Organic  Biotechnology.  Inc..  24774 

Pan-Dau  Systems,  Inc.,  30085 

Pediatric  Pharmaceuticals,  Inc.,  43374 

Qualimetrics  Inc.,  30708 

Research  Biochemicals,  Inc.,  45532 

Research  Corp.  Technologies.  Inc..  4697 

RoberU  Laboratories.  37020 

Roberte  Pharmaceutical  Corp.,  32272.  45374 

Safe  Water.  Inc.,  15589 

Stanford  University.  16374 

Sterling  International  Inc..  30085 

Toyo  aoth  Co.,  Ltd..  30085 

Tri  Bio  Laboratories.  Inc..  22200 

Tri  Bio  Laboratories.  Inc.,  et  al..  22201 

United  States  Biochemical  Corp..  39633 

Urodynamic  Systems.  Inc..  49383 

Warner-Lambert  Co..  16738 

Weatherford  U.S..  Inc..  23302 

W.R.  Grace  ft  Co..  4698 

Xoma  Corp..  16758,  26631.  43332 

National  Teleconunanications  and 
Information  Aibninistration 

RULES 

Federal  Radio  Frequency  Management, 
Manual  of  Regulations  and  Procedures; 
incorporation  by  reference,  30060,  39093 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Institute  for  Telecommunication  Sciences 
Core  Research  Advisory  Committee. 
27062 
Consent  decree  prohibitions  on  Bell  companies; 
impact  on  telecommunications 
marketplace,  53050 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Public  telecommunications  faciUties  program. 
10462.  38862 
High  definition  television  (HDTV),  production 

standards.  51296 
Meetings: 
Advanced  Television  Advisory  Committee. 

44934 
Frequency  Management  Advisory  Council. 
7224.  41620 
Reports;  availability,  etc.: 
NTIA  Telecom  2000:  Charting  the  course 
for  a  New  Century,  50563 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
31734 

National  Tran^ortation  Safety  Board 

RULES 

Accident/incident  investigation  procedures; 

practice  rules,  15846 
Aircraft  accidents  or  incidents,  overdue 

aircraft,  aircraft  wreckage  preservation. 

etc.;  reports  to  Congress.  36982 
Railroad  accidents  notification;  amendments. 

49151 

PROPOSED  RUI.FS 

Railroad  accidents  notification;  amendments, 
11520 
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Nattooal  TraMportatkm 

NOTICES 

Aircraft  accidents;  hearings,  etc.: 
Aloha  Airlines.  Inc.;  Maui.  HI.  2SSS3 
Dallas-Fort  Worth  International  Airport, 

Irving.  TX.  40293 
Homer  Airport.  Homer.  AK;  Ryan  Air 

Services.  Inc..  8824 
Stapleton  International  Airport,  Denver.  CO; 
Continental  Airlines,  Inc./McDonnell 
Douglas.  1967 
Highway  accidents;  hearings,  etc.: 
Carrollton.  KY;  pickup  truck/church 

activity  bus  head-on  collision  and  fire. 
27091 
Marine  accidents;  hearings,  etc.: 
Miami.  FL;  engineroom  fire  aboard 

passenger  vessel  Scandinanvian  Star, 
19355 
Meetings;  Sunshine  Act,  837.  2347,  3979,  5520, 
7629,  8718.  9404,  10328.  11394.  13046. 
15772,  17532,  20214.  22425.  24828.  28332, 
32321,  34869.  36694.  39194,  41277,  43798. 
44285.  46013.  47899.  50350,  53119 
Railroad  accidents;  hearings,  etc.: 
Chester.  PA;  Amtrak  train  66  collision  with 
on-track  maintenance-of-way  equipment. 
9155 

Navy  Department 

RULES 

Acquisition  regulations,  16280 

Freedom  of  Information  Act;  implementation, 

52139 
Navigation.  COLREGS  compliance 
exemptions: 

Large  Harbor  Tugs  YTB-781,  etc.,  51097 

USS  Fetcher,  12515 

USS  Gunston,  40880 

USS  Juneau.  16873 

USS  PASADENA.  49318 

USS  Philippine  Sea,  30426 

USS  Princeton.  25487 

USS  San  Juan,  25488 

USS  Sentry.  45269  ' 

USS  WASP.  49319 

PROPOSED  RULES 

Acquisition  regulations,  3225 
Privacy  Act;  implementation.  22027 

NOTICES 

Environmental  statements;  availability,  etc.: 
Broadway  Complex.  San  Diego.  CA; 

redevelopment.  40753 
Electromagnetic  pulse  radiation  environment 

simulator  for  ships  (EMPRESS  II). 

20083 
Naval  Air  Sution,  Patuxent  River,  MD 

(EMPRESS  I)  facUity,  24122 
Naval  Supply  Center.  Oakland,  CA; 

commercial  and  maritime  industrial 

development,  7556 
Naval  Undersea  Warfare  Engineering 

Station,  Hadlock.  WA;  physical  facilities 

development  program.  3232 
Naval  Weapons  SUtion.  Earle.  NJ;  family 

housing.  21886 
Naval  Weapons  Sution/Naval  SUtion 

Treasure  Island,  San  Francisco  Bay 

Area,  CA;  family  housing  construction. 

4445 
Patuxent  River  Naval  Air  Station,  Solomons, 

MD.  51872 
Philadelphia  Naval  Shipyard.  PA;  steam 

generating  facility,  25652.  27896 
Inventions,  Government-owned;  availability  for 
liceiis^  3232,  7387,  15869,  16894,  32426 

lit 


Meetings: 
Chief  of  Naval  Operations  Executive  Panel 
Advisory  Committee,  1659.  3422.  4445, 
4446,  4872.  7387,  7388.  8244.  9472, 
12581,  12582.  13145,  19022,  19023, 
25202.  25203,  30461,  40942,  40943, 

43756,  49347 

Naval  Academy.  Academic  Advisory  Board 
to  Superintendent,  11329 

Naval  Academy.  Board  of  Visitors.  7388, 
37334 

Naval  Postgraduate  School,  Board  of 
Advisors  to  Superintendent.  11329 

Naval  Research  Advisory  Committee,  1659, 
3422,  4873,  6684,  7388.  8244.  9472, 
11329,  12804,  13145,  19023,  19986, 
21512,  21723,  21887,  23147,  2553a 
29375,  30461,  34142.  37027.  39499. 

43757,  45534,  47242 

Naval  War  College,  Board  of  Advisors  to 

President,  29762 
Navy  Resale  System  Advisory  Committee, 

12804,  37632 
Special  Nevada  Report,  15272,  17534 
Navy  aflirmative  salvage  services;  per  diem 

rates,  4700 
Patent  licenses,  exclusive: 
American  Cyanamid  Co.,  49347 
Megabyte,  Inc.,  27382 
Pennwalt  Corp.,  28681,  30906 
SOFEC  Inc.,  7388 
Privacy  Act: 
Systems  of  records.  17240,  21512.  25363, 
39499,  41224,  49588 
Range  closure;  Bravo-20  Bombing  Range 
(Bravo-20),  Naval  Air  Sution,  Fallon, 
NV,  46648 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
34142 

Neighborhood  Reinyestmeilt 
Corporation 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines.  50952 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines.  29717 

NOTICES 

Meetings;  Sunshine  Act.  1888.  2910.  9405. 
16836.  23166.  23849,  26711,  28492.  44143, 
46529,  48066 

Nuclear  Regulatory  Conuniasion 

RULES 

Byproduct  material;  medical  use: 
Diagnostic  misadministration  report  form, 

21627 
Radioactive  aerosols;  use  in  rooms  with 
negative  pressure  compared  to 
surrounding  rooms,  27665 
Conflict  of  interest,  35301 
Environmental  protection  regulations  for 
domestic  licensing,  etc.: 
Telephone  numbers  for  environmental 
inquiries;  revision,  13399 
Fee  schedules  revision,  52632 
Fees;  access  authorization  for  licensee 
personnel,  21979 


Financial  protection  requirements  and 
indemnity  agreements: 
Facility  form  nuclear  liability  insurance 
policy;  miaoellaneous  amendments, 
31282 
Freedom  of  Information  Act;  implementation: 

Miscellaneous  amendments,  17688 
Licensee  personnel  access  authorization; 

reporting  and  recordkeeping  requirements 
(SF-86),  30829 
Operators'  licenses;  training  and  qualification  of 
civilian  nuclear  power  plant  personnel; 
policy  statement.  46603 
Organization,  functions,  and  authority 
delegations.  1744,  6137,  43419 
Administration  and  Resources  Management 

Office.  52993 
Nuclear  Material  Safety  and  Safeguards 

OfRce  et  al.;  relocation.  4109 
Personal  deHvery  of  communicationa, 

additional  address.  17915 
Region  I  office;  address  change.  3861 
Plants  and  materials;  physical  protection: 
Security  personnel;  physical  fitness 

qualiifications,  403 
Strategic  special  nuclear  material;  fuel 
facilities  poaaessing  formula  quantities 
safeguards  requirements.  45447 
Correction.  47662 
Power  reactor  operating  licenses;  annual  fees. 

30423 
Practice  rules: 
Domestic  licensing  proceedings — 
Enforcement  actions;  policy  and 

procedure;  policy  sUtement,  9429, 
40019 
Ex  parte  communications,  separation  of 
fiinctions  applicable  to  formal 
adjudicatory  proceedings,  etc.,  10360 
Production  and  utilization  facilities;  domestic 
licensing: 
Backfitting  process  for  power  reactors; 
safety  requirements,  economic  costs, 
etc.,  20603 
Codes  and  standards  for  nuclear  power 
plants;  ASME  light-water-cooled  plant 
components  code,  etc.,  16051 
Commercial  nuclear  power  plants  and  other 
nuclear  production  or  utilization 
facilities;  cooperation  with  Sutes;  policy 
SUtement,  21981 
Emergency  core  cooling  system;  acceptance 

criteria  revisions,  36996 
Fuel  loading  and  initial  low-power 

operations;  emergency  planning  and 
preparedness  requirements,  36955 
Inspectors,  licensee  announcements.  42939 
Light  water  reactors,  evolutionary  design; 
severe  accident  policy  implementation; 
meeting.  48243 
Light-water  cooled  nuclear  power  plants; 
leakage  rate  testing  for  containments, 
alternative  methods,  45890 
Nuclear  faciUties.  decommissioning.  24018 
Correction.  26591 
Generic  enviroiunental  statement 
availability.  24679 
Nuclear  power  plants — 
Licetising  where  Sute  and/or  local 

governments  decline  to  cooperate  in 
ofTsite  emergency  planning; 
correction,  8845 
Maintenance;  policy  sUtement,  9430 
Severe  reactor  accident,  18260 
SUtion  blackout.  23203 


Retention  periods  for  records  regarding  future 
deagns  and  existing  plants;  policy 
statement,  19240 
Correctioo,  23382 

Special  nuclear  material,  criteria  and 

procedures  for  determining  eligibility  for 
access  to  or  control;  reporting  and 
recordkeeping  requirements  (SF-86),  30829 

Spent  nuclear  fiiel  and  high-level  radioactive 
waste;  independent  storage;  licensing 
requirements,  31651 

PROPOSED  RULES 

Byproduct  material;  medical  use: 
GENE-TRAK  Systems  sabnonella  and 
listeria  pathogen  testing  in  food 
producta;  phospborus-32  (100 
microcuries)  exemption,  2853 
Medical  Uses  of  Isotopes  Advisory 
Committee;  meeting  on  quality 
assurance  programs,  39745 
Training  and  experience  criteria,  18845 
Federal  claims  collection;  administrative  offset, 

39480 
Fee  schedules  revision,  24077 
Financial  protection  requirements  and 
indemnity  agreements: 
Facility  form  nuclear  liability  insurance 
policy;  miscellaneous  amendments, 
15049 
Licenses  that  manufacture,  produce,  possess, 
or  use  radiopharmaceuticals  or 
radioisotopes  for  medical  purposes, 
40233 
Price-Anderson  Act;  implemenution,  etc., 
51120 
Fitness-for-duty  program: 
Meeting,  36831 

Nuclear  power  plant  personnel,  36795 
Industrial  radiographic  equipment;  safety 

requirements,  8460,  18096 
National  Environmental  Policy  Act; 

implemenution,  16131 
Onsite  low-level  waste  dbposal  in  agreement 

States;  approval  authority,  31880 
Operator  licenses: 
Nuclear  power  plants — 
Education  and  experience  requirements  for 
senior  reactor  operators  and 
supervisors,  52716 
Plant  and  material;  physical  protection: 
Nuclear  power  plant  access  authorization 
program;  policy  sUtement,  7534 
Practice  rules: 
Domestic  licensing  proceedings — 
Geologic  repository  for  disposal  of  high- 
level  radioactive  waste;  negotiated 
rulemaking  advisory  committee,  415, 
3404,  6666,  11310.  14811,  20335,  25345 
.44411 
Production  and  utilization  facilities;  domestic 
licensing: 
Boiling  water  reactors;  standby  liquid 

control  system  flow  control  conditions, 
41607 
Inspectors,  licensee  announcements,  8924 
Leak-before-break  technology,  11311,  26447 
Licensed  nuclear  power  plants;  property 

insurance  requirements,  36338 
Licensee  action  during  national  security 

emergency.  27174 
Light-water-cooled  nuclear  power  plants; 
leakage  rate  testing  for  containments, 
alternative  method,  5985 
Nuclear  plant  license  renewal,  32919 


Nuclear  power  plants — 
Acoeas  authorization  progrun;  policy 

statement,  7534 
Education  and  experience  requirements  for 
tenior  reactor  operators  and 
superviaors,  52716 
Fuel  loading  and  initial  low-power 

operations;  emergency  planning  and 
preparedness  requirements,  16435, 
19930 
Maintenance,  20856,  25169,  47822,  49997, 
52716 
Nuclear  power  reactors;  standard  design 
certification^  and  combined  licenses; 
early  site  permits,  32060,  41609 
Safety  defects  reporting;  criteria  and 
procedures,  44594 
Radiation  protection  standards: 

Disposal  of  waste  oil  by  incineration.  32914 
Radioactive  nuterial;  packaging  and 
transporution: 
International  Atomic  Energy  Agency 
compatibility,  21550,  38297 
Correction,  23484 
International  Atomic  Energy  Agency; 

transportation  regulations  compatibility, 
51281 
Radioactive  waste,  licensing  requiremenU  for 
land  disposal: 
"Greater-than-Class-C"  low-level  radioactive 
wastes,  17709 
Radioactive  waste,  low-level;  emergency 
access  to  non-Federal  and  regional 
disposal  faciUties;  criteria  and  procedures; 
correction,  1926 
Regulatory  agenda,  14692,  42842 

Quarterly  report.  7534.  29912.  36989.  43896 
Regulatory  control  exemptions;  policy 

sUtement.  49886 
Rulemaking  petitions: 
Alabama,  Public  Health  Department,  10252 
American  Nuclear  Insurer  and  MAERP 

Reinsurance  Association  et  al.,  36335 
Izaak  Walton  League  of  America  et  al.; 

Porter  County  Chapter,  12425 
Lewis,  Marvin  I..  32913 
Ohio  Citizens  for  Responsible  Energy.  Inc.; 

denied.  41178 
Public  Interest  Research  Group,  et  al.,  50232 
Quality  Technology  Co.;  petition  denied, 

27701 
RockefeUer  University,  41342,  438%,  44014 
Union  Carbide  Corp.,  13128 
University  of  Missouri.  6159 
Young.  Charles.  32624.  40432 
Source  material;  domestic  licensing: 
Uranium  mill  tailings  sites;  custody  and  long- 
term  care.  32396 
Uranium  enrichment  facilities;  licensing.  13276. 

35827 
Witnesses  interviewed  under  subpoena; 
sequestration,  45768 

NOTICES 

Abnormal  occurrence  reports: 
Periodic  reports  to  Congress,  12616.  12734. 

33205 
Quarterly  reports  to  Congress.  11571,  11575, 
30493,  51601 
Agency  information  collection  activities  under 
OMB  review,  4792,  6211,  8519,  8520, 
17991.  21540.  23160.  24382.  27579.  28080. 
34848.  45830.  46132.  47595.  47596.  48049. 
48595 
Committees;  esublishment,  renewal, 
termination,  etc.: 
Nuclear  Safety  Research  Review  Committee. 
1423 
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Nuclear  Waste  Advisory  Committee,  14S72 
Reactor  Safeguards  Advisory  CommiltBe; 

meetiitg  prooednrea.  43487 
Three  Mile  Uand  Unit  2  DeooBtaminatimi 

Advisory  Panel.  48596 
Eavifoamental  sratcmmls;  avaiUbility,  etc.: 
Alafawna  Power  Co.,  3293a  381 14 
All  Chemical  Isotope  Enridiment,  Inc., 

15315,  15317,  38805,  38806.  30137,  50138 
Amax.  Inc..  8521 

Arizona  PuMic  Service  Co.  et  aL,  38368 
Arkansas  Power  ft  Li^  Co..  7268.  27091. 

27414.  29398.  38369,  44684 
Atlas  Minerals  Corp.,  7449 
Babcock  ft  Wilcox.  26914 
Babcock  ft  Wilcox  Co.,  S48I 
Baltimote  Gas  ft  Electric  Co.,  38807 
Bocton  Edision  Co.,  38993 
Boston  Edison  Co.,  12484,  27415,  40146, 

S2S28 
Carolina  Power  ft  Light  Co.,  169a  2351. 

11576.22751.38116.51021 
Carolina  Power  ft  Li^t  Co.  et  al.,  18627, 

24817,  25553,  26693,  30355,  32322, 

34357,38115,38117 
Cleveland  Electric  Illuminating  Co.,  32329 
Cleveland  Qectric  Illuminating  Co.  et  al.. 

1871.  27248.  38370 
Commercial  light  water  power  reactors; 

extended  bumnp  fiid  use,  6040 
Commonwealth  Edison  Co.,  7064,  832a 

8522,  8824,  10579,  11922.  17995.  18361. 

20939.  26515.  38371-38376.  41258 
Connecticut  Yankee  Atomic  Power  Co., 

28732,  38808 
Consolidated  Edison  Co.  of  New  York.  Inc.. 

38809 
Consumers  Power  Co.,  17128,  38118,  44246, 

45632,  45633,  46001 
Dairyland  Power  Cooperative,  7994,  11361. 

17280,  46514 
Detroit  Edison  Co.,  46515 
Detroit  Edison  Co.  et  al.,  12616,  25219. 

28080.  28081,  30358,  38119 
Duke  Power  Co..  17991.  36140,  39545- 

39547.  44133,  50139 
Duke  Power  Co.  et  al.,  19059,  19355,  23396, 

35394 
Duquesne  Light  Co.,  38809 
Duquesne  Light  Co.  et  al.,  26516,  50141 
Ferret  Exploration  Co.  of  Nriwaska,  Inc.,  . 

485% 
Florida  Power  ft  Light  Co.,  7065,  12203, 

13204,  38121.  38122 
Florida  Power  ft  Light  Co.  et  al.,  5845 
Florida  Power  Corp.,  12836,  38120 
GeorgU  Power  Co.  et  al.,  36925,  39548, 

39549,  49363,  52879,  53085 
GPU  Nuclear  Corp.,  15160,  15608,  20195, 

27092,  28733, .  33562,  37375,  388ia 

38811,43297 
GPU  Nuclear  Corp.  et  al.,  12617,  26694 
Georgia  Power  Co.,  4472 
Georgia  Power  Co.  et  al.,  2659,  9829,  16603, 

20393,  25554 
Gulf  Sutes  Utilities,  38377 
Gulf  Sutes  Utilities  Co.,  46516,  50140 
IfHouston  Lighting  ft  Power  Co.,  38377, 

43788 
Houston  Lighting  ft  Power  Co.  et  al.,  32800, 

49804,  50604,  50605 
Illinois  Power  Co.  et  al.,  8825,  29399,  29533. 

30359,  35132,  37885,  38376,  39404 
Indiana  Michigan  Power  Co.,  33205,  38123, 

45830,46132,46133 
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Iowa  Electric  Light  ft  Power  Co.  et  al., 

22588.  38378 
Kansas  Oas  *  Electric  Co.,  48991 
Long  Island  Lighting  Co..  17992.  38812. 

39549 
Louisiana  Power  ft  Light  Co.,  38379,  38380 
Maine  Yankee  Atomic  Co.,  38994 
Maine  Yankee  Atomic  Power  Co.,  24383, 

29400,50479 
Malapai  Resources  Co.,  12090,  35242 
Memphis  Sute  Umvetsity,  2112,  40802 
Metropolitan  Edison  Co.  et  al.,  27093,  44247 
Mississippi  Power  ft  Light  Co.  et  al.,  28924, 

38123  48346 
Mobil  OU  Corp.,  4246.  14872 
Nebraska  Public  Power  District.  38381. 

48992 
Niagara  Mohawk  Power  Corp..  37376. 

38813.  43297.  43953 
Northeast  Nuclear  Energy  Co..  38814,  46955 
Northeast  Nuclear  Energy  Co.  et  al.,  765, 

3801.  7065,  13454,  29401 
Northern  Sutes  Power  Co..  19831.  35134. 

35940,  37660,  38124.  38125.  38994 
Omaha  Public  Power  District.  38382,  48993, 

49364,51174 
Pacific  Gas  ft  Electric  Co.,  38382,  46517 
Pennsylvania  Power  ft  Light  Co.,  10308, 

13455.  17993.  38815 
Philadelphia  Electric  Co..  970.  38816.  38817, 

46134.46518 
Portland  General  Electric  Co.,  38383 
Portland  General  Electric  Co.  et  al.,  43485 
Power  Authority  of  Sute  of  New  York, 

38818,  43954.  46135 
Public  Service  Co.  of  Colorado.  22239. 

38384 
Public  Service  Co.  of  New  Hampshire. 

18362.  38995 
Public  Service  Electric  ft  Gas,  38819,  38820 
Public  Service  Electric  ft  Gas  Co.  et  al., 

8289,  44134 
Purdue  University,  29534 
Rochester  Gas  ft  Electric  Corp.,  38821, 

38996 
Sacramento  Municipal  Utility  District, 

23322.  38385 
Sequoyah  Fuels  Corp..  459 
South  Carolina  Electric  ft  Gas  Co..  43486 
South  Carolina  Electric  ft  Gas  Co.  et  al.. 

38127 
Southern  California  Edison  Co..  29971. 

43789 
Southern  California  Edison  Co.  et  al..  21742. 
23468.  29291.  36663.  36925.  38386, 
40537.  44535.  48347 
Tennessee  Valley  Authority,  8521.  23706. 
36926,  38387,  39382,  40979,  44966, 
50606,  52530.  52880 
Texas  Utilities  Electric  Co.  et  al.,  43053, 

43055 
Toledo  Edison  Co.  et  al.,  5061.  18627.  22588. 
27095.  27579.  28081.  28082.  33562. 
33563.  37661.  38128.  38388 
Union  Electric  Co..  5331.  38389 
Vermont  Yankee  Nuclear  Power  Corp.. 

28925.  29402.  29972.  38997 
Virginia  Electric  ft  Power  Co.,  5659,  16479, 

38128,  38129,  46724,  49805.  49806 
Virginia  Electric  ft  Power  Co.  et  al.,  10002, 

14873 
Virginia  Polytechnic  Institute  and  State 

University,  29973 
Washington  Public  Power  Supply  System. 

11577,  18939,  21743,  28926.  29092.  38390 
Washington  Public  Power  Supply  System  et 
al..  16799 
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Westinghouse  Electric  Corp..  2113,  43057 
Whittaker  Corp.,  37662 
Wisconsin  Electric  Power  Co.,  11923,  38391 
Wisconsin  Public  Service  Corp.  et  al.,  11155, 

38392 
Wolf  Creek  Nuclear  Operating  Corp..  38392 
Yankee  Atomic  Electric  Co..  17283.  21743. 

22752.  27416,  28083,  43298 
Yankee  Atomic  Power  Co.,  38998 
Export  and  import  license  applications  for 
nuclear  facilities  or  materials,  1423,  16800, 
20704,  20923,  25220 
Generic  letters  arrangemento  with  Government 
Printing  Office  for  purchasing  service, 
22753 
Granu  and  cooperative  agreements; 
availability,  etc.: 
Nuclear  energy  process  and  safety 

information:  technology  transfer  and 
dissemination,  43305 
Meetings: 
Individual  plant  examination,  submittal 
guidance  and  staff  review  requirements 
(NUREO-1335>,  workshop,  52881 
International  Nuclear  Power  Plant  Aging 

Symposium,  32801 
Low-level  waste  disposal,  43299 
Nuclear  Safety  Research  Review  Committee, 

4087,  17995 
Nuclear  Waste  Advisory  Committee,  20699, 
22239,  25708,  26694,  26915,  29093. 
32120.  38393.  40147,  41634.  50317 
Proposed  schedule.  22241,  28085.  32121. 
41259 
Nuclear  Waste  and  Reactor  Safeguards 
Advisory  Committees 
Proposed  schedule.  48597 
Reactor  Safeguards  Advisory  Committee, 
834,  835,  971,  1082,  1871,  1968,  2114, 
2659.  2894.  3475,  5332,  6043,  6211,  6714, 
7269,  8290,  9014.  9015.  9717.  10309. 
10449.  12734.  13036.  13363.  13364. 
14873.  16479.  16800,  16801.  17283. 
17774.  17776.  18363,  18628,  19061, 
19356,  19831,  20037.  21541,  22753. 
24157,  24531,  25220.  25221,  26516, 
27781,  27782,  ,  28084,  28086,  28734. 
29094.  30734.  31778.  31945,  32801, 
34183,  34849.  36516,  36927.  37377, 
39383,  43487,  43488.  44135.  45176. 
46956,  47593,  47886,  48050,  49365, 
49368,  50141,  50607,  51022 
Proposed  schedule,  1423,  5482,  9384, 
12735,  17774.  22241.  28085.  41259. 
52531 
Reactor  Safeguards  Advisory  Committee. 

etc..  36664 
Regional  State  Liaison  OfTicers,  32484 
Strategic  special  nuclear  material;  fuel 
facilities  possessing  formula  quantities 
safeguards  requirements;  guidance,  972 
Three  Mile  Island  Unit  2  Decontamination 
Advisory  Panel.  9386.  17129.  24532, 
32484 
Utility/NRC  Interface  American  Nuclear 
Society  Executive  Workshop,  31776 
Meetings;  Sunshine  Act,  302,  837,  1701,  2146, 
3116,  3979,  4931,  5520,  6731,  7464,  8545, 
9405,  10328,  10583,  11160,  12098,  12864, 
15168,  15772.  16613.  17532.  18654,  20064. 
20937.  22265,  23339.  24398.  25404.  26367. 
27263.  28114.  29112.  29986.  30905,  32141, 
33213,  34632,  35408,  36694.  37670,  38833, 
40165,  40821,  43317,  44143,  45184,  46013, 
47297,  48067.  49269.  50156.  51189.  52575 


Memorandums  of  understanding: 
Energy  Department;  high-level  radioactive 
waste  and  spent  nuclear  fuel,  permanent 
disposal.  28923 
Environmental  Protection  Agency; 
Churchrock.  NM.  uranium  naill; 
remedial  action,  37887 
Illinois  Department  of  Nuclear  Safety;  low- 
level  radioactive  waste;  inspection 
functioas.  47279 
Justice  Department;  procedures  for 

coordination  of  enforcement  activities 
and  exchange  of  information,  50317 
Occupational  Safety  and  Health 

Administration;  worker  protection  al 
NRC-licensed  facilities.  43950 
Nuclear  power  reactors  operating  licenses; 

annual  fee.  33886 
Nuclear  Waste  Policy  Act: 
High-level  waste  program;  toll  free 

telephone  recording  change.  2302 
Spent  nuclear  fuel  storage  and  disposal; 
nonnuclear  weapon  states;  technical 
assistance  update.  11398 
Nuclear  waste  transportation: 
Notification  to  Governor's  designees;  list, 
24818 
Operating  licenses,  amendments;  no  significant 
hazards  considerations;  biweekly  notices, 
817,  2305,  3951,  5484,  7583.  9498.  11361. 
13010.  15905.  17776.  20038.  22396.  24505. 
26517.  26695.  28282,  32288,  30124,  31405, 
34600,  35941,  36665,  39165,  40981,  44247, 
45633,  46136,  48323,  5032a  53086 
Organization,  functions,  and  authority 
delegations: 
Local  public  document  room  relocation  and 
establishment — 
High-Level  Radioactive  Waste  Geologic 

Repository  site,  NV,  29535 
High-Level  Waste  Geologic  Repository 

Site,  TX,  8709 
High-Level  Waste  Geologic  Repository 

Site,  Yucca  Mountain,  NV,  4473 
Richard  B.  Harrison  Library,  NC,  43305 
Sacramento  Municipal  Utility  District's 
Rancho  Seco  Nuclear  Generating 
Sution,  CA,  41260 
Waterford  PubUc  Library,  CT,  25554 
NRC  Commission  level  offices  relocation, 

13036 
NRC  Headquarters  offices  relocation,  10449 
Nuclear  Material  Safety  and  Safeguards 

Office  et  al.;  relocation,  1531 
Nuclear  Reactor  Regulation  Office; 

relocation,  2660 
Public  document  room;  relocation,  35 1 35 
Public  document  room,  user  information 

release;  policy  statement,  40293 
Region  I  office;  address  change,  972 
Petitions;  Director's  decisions: 
Arizona  Public  Service  Co.  et  al.,  9526 
Arizona  Public  Service  Corp.,  23323 
Babcock  ft  Wilcox,  765 
Boston  Edison  Co.,  40147,  40294 
Cleveland  Electric  Illuminating  Co.,  21954, 

31945 
Cleveland  Electric  Illuminating  Co.  et  al., 

7615,  49260 
Detroit  Edison  Co.,  13456 
Detroit  Edison  Co.  et  al.,  29403 
Houston  Lighting  ft  Power  Co.,  9830,  23819, 

47593 
Sacramento  Municipal  Utility  District, 
10310,  11156,  51333 


South  Texas  Project,  Unit  1,  7449 
Tennessee  Valley  Authority,  22396,  30151 
.    Wolf  Creek  Nuclear  Operating  Corp.,  22061, 

32951 
Radiological  emergency  response  plans  and 
preparedness  in  support  of  nuclear  power 
plants;  preparation  and  evaluation  criteria; 
joint  NRC/FEMA  guidance  document, 
37051 
Regulatory  guides;  issuance,  availability,  and 
withdrawal.  458.  459.  10957.  17520.  21539. 
21540.  23323.  25397.  29403.  32802.  34184. 
39383.  45406.  45831.  46002 
Reports;  availability,  etc.: 
Anticipated  and  unanticipated  processes  and 
events,  determination  guidance;  draft 
generic  technical  position,  6040 
High-level  waste  geologic  repository 

program;  items  and  activities  subject  to 
quality  assurance;  technical  position, 
19060 
Inactive  uranium  mill  tailings  facilities;  EPA 
groundwater  protection  standards 
compliance;  technical  position,  23469 
Low-level  radioactive  waste  disposal  facility; 

license  applications,  9155 
Naturally  occurring  and  accelerator- 
produced  radioactive  materials,  1 1923 
Nuclear  plant  design  control;  fundamental 
attributes  of  configuration  management, 
29094 
Performance-based  inspections,  27417 
Postclosure  seals  in  unsaturated  medium; 
draft  technical  position,  38393.  39581 
Safeguards  events  reporting,  5483 
Safety  implications  of  control  in  LWR 

nuclear  power  plants;  evaluation.  19356 
Seismic  design  criteria.  20038 
Standard  review  plan — 

Branch  technical  position.  1968 
Floods,  and  probable  maximum  flood  on 
streams  and  rivers,  36140 
Steam  generator  tube  integrity;  unresolved 

safety  issues,  41430 
Thermal  overload  protection  devices  for 
electric  motors  on  safety-related,  motor- 
operated  valves,  27249 
Uranium  mills  facilities;  alternate 

concentration  limits;  draft  technical 
position,  24820 
Safety  analysis  and  evaluation  reports; 
availability,  etc.: 
Tennessee  Valley  Authority,  19357 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
23470 
Applicathiu.  hearings,  determinations,  etc.: 
Acosta,  Maurice  P.,  Jr.,  24383,  32484,  35941, 

36680 
Advanced  Medical  Systems,  Inc.,  25221 
Alabama  Power  Co.,  19061,  20700,  34625, 

39550 
All  Chemical  Isotope  Enrichment,  Inc., 
15315.  15317,  16480,  17804.  25555, 
45176,  49616,  49617,  52532,  52533 
Arizona  Public  Service  Co.  et  al.,  12736, 

39657 
Arkansas  Power  ft  Light  Co.,  767,  %8,  1692, 
3278,  4473,  8826.  29791.  34184,  36141, 
39658,  44535,  44538,  46519 
Babcock  ft  Wilcox  Co.,  7063 
Baltimore  Gas  ft  Electric  Co.,  12618,  15476, 

29791,  39817,  4%17,  4%18 
Beckley  Appalachian  Regional  Hospital, 

8523 
Boston  Edision  Co.,  41261 


Boston  Edison  Co.,  13205,  17804,  20702, 

27580,  28087,  39817 
BP  Oa,  Inc.,  7450 
Bridgeton  Hospital,  30734 
Butcher,  Kermit,  4474 
Carolina  Power  ft  Light  Co.,  3280,  5062, 

5483,  17996,  23324,  24157,  24384,  25555, 
26915,  29792,  30878,  30879,  32951, 

39550,  41635,  44262 

Carolina  Power  ft  Light  Co.  et  al.,  37663, 

39551,  39552 

Cleveland  Electric  Illuminating  Co.  et  al., 

2661,  3475,  4475,  5062,  9386,  19068, 

19832,  22589,  22590,  24532,  31776, 

35941,  39659 
Commonwealth  Edison  Co.,  2552,  2553, 

3091,  6715,  9830,  12485,  13037,  15319, 

15755,  17129,  19357,  21744,  22242, 

25709,  25710,  32803,  34849,  35135, 

35243,  39660-39664,  43489,  44136, 

44685,  47594 
Connecticut  Yankee  Atomic  Power  Co., 

2895.  J9665.  44263 
Consolidatol  Edison  Co.  of  New  York,  Inc.. 

15476.  24533.  39818 
Consumers  Power  Co..  11150,  17994,  19834, 

25397,  32123,  37663,  39665-39672, 

45832,  46172,  46957,  47780 
Dairyland  Power  Cooperative,  2662,  11150, 

11718,47780 
Detroit  Edison  Co.,  47781 
Detroit  Edison  Co.  et  al.,  7818,  9831,  11151, 

13364,  15476,  16801,  17130,  17281, 

26542,  32960,  35242,  39673 
Duke  Power  Co.,  1532,  7819,  10957,  13037, 

13206,  15478,  20196,  20394,  21954, 

26122,  27912,  28735,  28736,  37071, 

40294,  40295,  40296 
Duke  Power  Co.  et  al.,  1531,  4793,  14874, 

18181,  20395,  22061,  223%,  29403, 

39164,  40147 
Duquesne  Light  Co.,  30880,  39674 
Duquesne  Light  Co.  et  al.,  459,  1968,  2896, 

5484,  10003,  27782,  51602 
Edward  Hines,  Jr.,  Medical  Center,  5660, 

7821 
E.L.  ConweU  ft  Co.,  48598 
Finlay  Testing  Laboratories,  Inc.,  89,  835, 

2895,  6043,  1 1385,  12738,  16802 
Florida  Power  ft  Light  Co.,  5661,  8527, 

9156,  12203,  14875,  16920,  17805,  19357, 

20197,  24534,  27417,  39384,  39385, 

45177,  47594,  49619,  50340 
Florida  Power  ft  Light  Co.  et  al.,  29094 
Florida  Power  Corp.,  15319,  39384,  46172, 

48600 
Florida  Power  Corp.  et  al.,  1082,  9386 
Froehling  ft  Robertson,  Inc.,  12206 
Gamma  E>iagnostic  Laboratories,  Inc.,  23325 
General  Electric  Co.,  31776 
Georgia  Institute  of  Technology,  2663,  9718 
Georgia  Power  Co.  et  al.,  3%5,  10450, 

10959,  12485,  15930,  17805,  20397, 

20398,  27782,  29292,  29793,  36381. 

40296,  40297,  44264.  47283.  50480. 

50607,  52266 
GPU  Nuclear  Corp.,  3475,  15756,  20396, 

22062,  34626.  35136,  39675,  39676 
GPU  Nuclear  Corp.  et  al.,  4795,  13456, 

15160,  18629,  19069,  20702,  23470, 

27912,  28090,  29404.  29535.  38999. 

40298,  40300,  40538,  45634,  46519, 

47594,  49943 
Gulf  Sutes  Utilities,  27095,  39676 
Gulf  Sutes  Utilities  Co.,  1691,  17131,  32484, 

41634,  44966,  48743,  48744,  51175 


FEDERAL  REGISTER  INDEX,  Jamuvy— DMwabcr  19n  ANNUAL 


Juury— December  1988  ANNUAL,  FEDERAL  REGISTER  INDEX 


Nadnr 

HftG  Inspection  Co.,  Inc.,  12620,  19835 
Hole  Truth  Inc..  44686 
Hospital  Metropolitano.  22244 
Houston  Lighting  ft  Power  Co..  23707, 

28090,  35244,  35245,  35570,  39677, 

46725,  47283 
Houston  Lighting  ft  Power  Co.  et  al.,  10176, 

51603 
minois  Power  Co..  3092,  3966,  4475-4478, 

4916-4920,  19359,  22246,  32124,  39678, 

43492 
niinoU  Power  Co.  et  al.,  9719,  24385,  31405. 

36680,  39679,  47285,  47287 
Indiana  Michigan  Power  Co.,  47%,  8528, 

26695,  35395,  37664,  3%79,  396«a 

46957,  47782,  50482 
Iowa  Electric  Light  ft  Power  Co.,  43302 
Iowa  Electric  Light  &  Power  Co.  et  al., 

15931,  18022,  25221 
Joslin  Diabetes  Center,  Inc.,  24158 
Kansas  Gas  ft  Electric  Co.  et  al.,  20197. 

31777.  32804.  35136,  49807 
Log-Tec,  7064 

Long  Island  Lighting  Co.,  835,  1870,  12622. 
16204,  21955,  25714,  31406,  31777. 

31778.  38805.  40300 
Louisiana  Power  ft  Light  Co..  39681 
Louisiana  Power  ft  Light  Co.  et  al.,  46725 
Maine  Yankee  Atomic  Power  Co..  15479, 

25398,  27417,  39165,  39819,  4%I9 
Memphis  Sute  University,  3646,  43303 
Midwest  Wireline  Logging  ft  Perforating, 

Inc.,  34627 
MinnesoU  Mining  ft  Manufacturing  Co., 

5661-5666,  16480,  19071.  52534 
Mississippi  Power  ft  Light  Co.  et  al.,  460, 

2302,  30123,  39553,  48745,  49945,  50478, 

50479 
Nebraska  Public  Power  District,  6212, 

266%,  39682,  49947 
Niagara  Mohawk  Power  Corp.,  12622, 

24535,  39820,  39821,  44%7,  44969 
Niagara  Mohawk  Power  Corp.  et  al.,  43304 
North  CaroUna  SUte  University,  52535 
Northeast  Nuclear  Energy  Co.,  1692,  10451, 

10960,  32124,  39683 
Northeast  Nuclear  Energy  Co.  et  al.,  87, 

766,  6715,  7066,  11578,  16326 
Northern  Sutes  Power  Co.,  6716,  9832, 

12209,  21747.  28737,  36927,  38999, 

39684,  43790 
Ohio  State  University  Engineering 

Experiment  Sution,  39000 
Omaha  PubUc  Power  District,  9015,  19360, 

19835,  39685,  49948,  52536 
Osage  Wireline  Service,  21747 
Pacific  Gas  ft  Electric  Co.,  586,  8709,  17805, 

20199.  23708.  28091.  39686.  45177. 

47783.  47886.  50142 
Pacific  Power  ft  Light  Co..  27913 
Pacific  Power  ft  Light  Co.  et  al..  18183 
Penn  Inspection  Co.,  40802 
Pennsylvania  Power  ft  Light  Co.,  9387, 

12090,  16604,  20400,  29404,  39821 
Pennsylvania  Power  ft  Light  Co.  et  al., 

2554,  7995,  12625 
Philadelphia  Electric  Co.,  16803,  23470, 

32313,  36381,  39822,  39823,  47784 
Philadelphia  Electric  Co.  et  al.,  12210,  25222 
Portiand  General  Electric  Co.,  17807,  48603, 

52881 
Portland  General  Electric  Co.  et  al.,  39687 
Power  Authority  of  Sute  of  New  York, 

25222,  39824,  39825,  46003,  47784, 

49366,  50142 
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Precision  Logging  A  Peiformting  Co.,  26343, 

36382 
Precision  Materials  Corp.,  4798 
Public  Service  Co.  of  Colorado,  I34S7, 

I64SI,  18183.  24160,  39688 
Public  Service  Co.  of  New  Hampshire, 

18632.  19361.  32803.  39826 
Public  Service  Co.  of  New  Hampshire  et  al., 

1871,  2664,  13207,  28092.  40804.  44687 
Public  Service  Electric  *  Oas  Co..  39827. 

39828.  44969 
Public  Service  Electric  ft  Oas  Co.  et  al.. 

972.  3967.  9527.  41430.  49943 
Purdue  University.  30736 
Radiation  Sterilizers.  Inc..  4479 
Radiology  tt  Nuclear  Medicine,  Inc.,  17808, 

28092 
Riverton  Memorial  Hotpital-Heahh  Trust, 

Inc..  21936 
Rochester  Oas  *  Electric  Corp..  27913, 

30123,  39688.  39828 
Sacramento  Municipal  Utility  District,  768, 

30301,  39689 
Sacramento  Municipal  Utility  District  et  al., 

31946 
Sequoyah  Fuels  Corp.,  4798 
South  Carolina  Etoctric  *  Oas  Co.  et  al., 

38126,  39334 
Southern  California  Edison  Co.  et  al..  4247, 

10432.  17282.  17809.  23820,  25711- 

23713.  30132,  31946,  32807,  35138, 

36681,  39690,  39691,  44541.  46520. 

48993,  50142,  50143,  50340.  51941 
Soyland  Power  Cooperative,  Inc.,  et  al., 

48603 
St.  Louis  University,  16482 
SYNCOR  Corp.,  43299 
System  Energy  Resources,  Inc..  32485 
System  Energy  Resources.  Inc..  et  al..  15609. 

28927.  29094,  32487.  32488,  37072, 

37886,  40980 
Tennessee  Valley  Authority.  1082,  1970, 

9833,  25023,  27783.  32960.  33887.  33889. 

34850.  37378.  43495.  44541 
Texas  Utilities  Electric  Co.  et  al..  16484. 

19071.  31778,  33889,  47888.  47889.  50610 
Toledo  Edison  Co..  48603.  49620 
Toledo  Edison  Co.  et  al..  294.  295.  2303. 

7067.  8707.  9527,  9834,  15757-15739, 

13932,  16920,  18630,  18631,  19071, 

20704,  24535,  29536,  30881,  32489, 

33564,  35140,  35943,  39386,  39692, 

39829  40804  52273 
Union  Electric  Co.,  11386,  18187,  39693, 

40148 
University  of  California,  29536 
University  of  California,  Berkeley,  7823, 

17284 
University  of  Oklahoma,  50144 
University  of  Utah,  27096 
University  of  Virginia,  8528 
Vermont  Yankee  Nuclear  Power  Corp., 
2114,  2115.  6889.  8708,  19361.  19836. 
27914.  30360.  30882.  39830 
Veterans  Administration  Medical  Center. 

30736 
Virginia  Electric  &  Power  Co.,  3093,  5333, 
6890,  10003.  10005.  11152.  122ia  1376a 
16921.  17520.  18364.  19072,  20038, 
39386,  39387,  39697.  48050 
Virginia  Electric  A  Power  Co.  et  al..  51603 
Virginia  Polytechnic  Institute  and  State 

University.  31128 
Washington  Public  Power  Supply  System. 
7269.  727a  8291.  11154.  12836.  16204, 
16604,  16605,  178ia  20200.  23328, 
30503,  39693 
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Westinghouse  Electric  Corp.,  3646,  44264 
Wisconsin  Electric  Power  Co.,  19837,  39693, 

49260 
Wisconsin  Power  &  Light  Co.  et  al.,  1692 
Wisconsin  Public  Service  Corp.,  4479,  5684, 

18365 
Wisconsin  Public  Service  Corp.  et  al.,  39694 
Wolf  Creek  Nuclear  Operating  Corp..  30738. 

39696 
Wolverine  Power  Supply  Cooperative.  Inc. 

29973 
Worcester  Polytechnic  Institute,  36382 
Wrangler  Laboratories  et  al.,  7452,  32125, 

43791,  44136 
Yankee  Atomic  Electric  Co.,  8826-8828, 

14876,  15933,  20704.  28926.  29403. 

3983a  30341 

OccnpatkMud  Sattty  and  Healtii 
AdmlBittration 

RULES 

Agriculture  safety  and  health  standards: 

Hazard  communications.  27679 
Construction  safety  and  health  standards- 
Asbestos,  tremoUte,  anthophyllite,  and 

actinolitr.  occupational  exposure,  27343. 
33610 
Correction.  37080 
Concrete  and  masonry  construction,  22612 
Crane  or  derrick  suspended  personnel 
platforms,  29116 
Correction,  33933 
Hazard  communication— 
Reporting  and  recordkeeping 
requirements,  13033 
Hazard  communicatioas,  27679 
Powder-activated  hand  tools;  correctioa, 
36009 
Longshoring  safety  and  health  standards: 
Hazard  communication — 
Reporting  and  recordkeeping 
requirements,  13033 
Hazard  conununications,  27679 
Marine  terminals: 
Hazard  communication — 
Reporting  and  recordkeeping 
requirements,  13033 
Hazard  communicatioiis,  27679 
Equipment  and  materials;  testing  or 
certification,  12102 
Correction,  16838 
Ethylene  oxide;  occupational  exposure, 
11414 
Reporting  and  recordkeeping 

requirements;  effective  date.  27959 
Exposure  and  medical  records;  access.  38140 
Formaldehyde;  occupational  exposure,  6628, 

33807 
Orain  handling  facilities,  17695 
Hazard  communicatioa — 
Reporting  and  recordkeeping 
requirements,  15033 
Hazard  communications,  27679 
Mechanical  power  presses;  presence  sensing 

device  initiation,  8322 
Multi-piece  and  single  piece  rim  wheels; 

servicing,  34736 
Occupational  noise  standard,  26437 
Safety  and  health  standards: 
Asbestos,  tremolite  anthophyllite,  and 
actinolite.  35610 
Correction,  37080 
Exposure  and  medical  records;  access.  49981 
Formaldehyde,  47188 


Occupational  exposure 
Reporting  and  recordkeeping 

requirements,  etc..  43080  , 

Administrative  sUy,  50198 
Shipyard  employment  safety  and  health 
standards: 
Hazard  communications,  27679 
State  plans;  development,  enforcement,  etc.: 
Utah.  43688 
Virginia.  48249,  32413 
Surface  Transporution  Assistance  Act 
implementatioa;  nondiscrimination  fqr 
employees  in  trucking  industry,  47676 
Testing  laboratories  accreditation: 
Equipment  and  materials;  testing  or 
certification,  12102 
Correction,  16838 

PROPOSED  RULES 

Concrete  and  masonry  construction;  lift-slab 

operations,  33972.  43102 
Ezcavatioas,  5280 
Fall  protection,  2048 
Hazard  communication,  29822 

Correction,  30312 
Scaffolds,  2048 
Stairways  and  ladders,  2048 
Construction  safety  and  health  standards: 
Concrete  and  masonry  construction;  lift-slab 
operations,  30038 
Longshoring  safety  and  health  standards: 
Hazard  communication,  29822,  38738 

Correction.  30312 
Hazard-free  workplaces;  guidance,  26790 
Lead;  occupational  exposure,  11311,  16731 
Marine  terminals: 
Hazard  communication,  29822,  38738 

Correction,  30512,  39581 
Lead;  occupational  exposure,  llSIl,  16731 
Safety  and  health  standards: 
Air  contaminants,  2096a  34708 

Correction,  24936 
Electrical  safety-related  work  practices; 

correction,  2047,  21694 
Ethylene  oxide;  occupational  exposure,  1724 
Exposure  monitoring;  genetic  standard, 

37391 
Hazard  communication,  29822 

Correction,  30512.  39581 
Hazard  communications,  38738 
Hazard-free  workplaces;  guidance.  2679a 
33823 
Meeting.  34780 
Hazardous  energy  sources  control  (lockout/ 

tagout),  15496,  29920,  33149 
Lead;  occupational  exposure,  11511,  16731 
Medical  surveillance  programs  for 
employees,  37593 
Shipyard  employment  safety  and  health 
standards: 
Access  and  egress  requirements,  48130 
Fall  protectkm,  48168 
Hazard-free  workplaces;  guidance,  26790 
Hazard  communication,  29822 

Correction,  30312 
Lead;  occupational  exposure,  11311,  16731 
Personal  protective  equipment,  48130 
Scaffolds,  48182 

Vessels  and  vessel  sections;  explosive  and 
other  dangerous  atmospheres,  48092 
Welding,  cutting,  and  heating,  481 1 1 
State  plans;  development,  enforcement,  etc.: 
Virginia.  34121 
Wyoming.  26797 


NOTICES 

Agency  information  coUection  activities  under 

OMB  review,  26329,  27923.  28462 
Committee*;  ettabliifament.  renewal, 
termination,  etc.: 
Construction  Safety  and  Health  Advisory 

Committee,  4243,  45624 
Occupational  Safety  and  Health  National 

Adviacwy  Committee,  32930 
Shipyard  Employment  Standards  Advisory 
Committee,  46708 
Meetings: 
Construction  Safety  and  Health  Advisory 

Committee,  8819,  43624 
Occupational  Safety  and  Health  Federal 

Advisory  Council,  23318 
Occupational  Safety  and  Health  National 

Advisory  Committee,  22730 
Shipyard  Employment  Standards  Advisory 
Committee,  46708 
Memorandums  of  understanding: 
Nuclear  Regulatory  Commission;  worker 
protection  at  NRC-licensed  facilities, 
43930 
Nationally  recognized  testing  laboratories,  etc.: 

MET  Electrical  Testing  Co.,  Inc.,  51626 
Safety  and  health  standards: 
Voluntary  protection  programs,  26339 
Try  Program  name  change  to  Merit 
Program.  2101 
State  plans;  standards  approval,  etc.: 
Alaska,  20389,  40285 
Arizona,  10303 
Iowa.  8703.  8704 

Maryland,  20390,  21937,  2669a  35391 
Nevada.  12833,  12844 
New  Mexico,  10168,  40286 
North  Carolina.  21937 
Oregon.  8703,  12844,  20391,  2669a  26691, 

40287 
Virginia,  8706.  35392 
Washington,  10169 

Wyoming,  20392,  21938,  33392.  43786 
Variance  applications,  etc.: 
Allied-Signal  Inc.,  30491 
Dash.  Straus  &  Goodhue.  Inc..  30603 
Doe  Run  Co..  20912 
MET  Electrical  Testing  Co..  Inc.,  49238 
Union  CaiUde  Corp.,  47884 

OccniMtioiial  Safety  and  Health 
Review  Commiaaioii 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  17929 

NOTICES 

Privacy  Act;  systems  of  records,  36142 

Office  of  Independent  Counsel 

See  Independent  Counsel  Office 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade 
RepresentatiTe 

See  Trade  RepresenUtive,  Office  of  United 
Sutes 


Uvcneas  tnvne  invesuiett 
worpomMM 

RULES 

Freedom  of  Information  Act;  imfriementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  11992 
Nondiscrimination  on  basis  of  handicap  in 
federally-coaducted  programs  and 
activities,  23872 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  adminictrative 
guidelines,  3383 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  3947,  26349,  32473 

Meetings;  Sunshine  Act.  99a  18633.  34870, 
39713,  32915 

Pacific  Northwest  Electric  Power  and 
Conservation  Hanning  Council 

NOTICES 

Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife 
program,  16327,  23472,  28303,  35246, 
37379,  48349,  52281,  52282 
Northwest  conservation  and  electric  power 
plan,  23472,  46726,  52282 
Hearings,  49369 

Packers  and  Stockyards 
Administration 

RULES 

Packers  and  Stpckyards  Act;  practice  rules 
governing  proceedings,  51235 

PROPOSED  RULES 

Antibiotic  and  sulfa  residues  in  slaughter 
animals;  economic  reqwnsibility  for 
violative  residues  from  packer  to 
producer,  18372,  27174 

Poultry,  26082,  32624 

Scale  accuracy  and  accurate  wei^its,  27700 

NOTICES 

Central  filing  system;  State  certifications: 

Idaho,  13722 

Louisiana.  13722,  24733 

New  Mexico,  158 
Stockyards;  posting  and  deposting: 

Barrett  Livestock  Bam,  CA,  et  al.,  4696 

Limestone  Co.  Feeder  Pig  Association,  Inc., 
AL,  etal.,  1931 

Louisiana  Horse  Palace,  Inc.,  LA,  et  al., 
19977 

Pacific  Livestock  Auction,  AZ.  et  al..  19978 

Turlock  Uvestock,  CA,  et  al.,  34328,  36391 

Panama  Canal  Commission 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  16256 
National  security  information  program; 

implementation,  7894 
Shipping  and  navigation: 
Preference  in  transit  schedulings  and  order 
of  transiting  vessels,  etc.,  15384 
Vessels,  general  provisions;  maximum  overall 
lengths,  12516 

PROPOSED  RULES 

Regulatory  agenda,  14494,  42650 
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Vesaeis,  geaerd  provisioBS;  maximum  overall 
leagtha,4424 

NOTICES 

Agency  informatioa  collection  activities  under 

OMB  review,  13365 
Privacy  Act;  systems  of  leoords,  12498 

Parole  CoaudsskM 

RULES 

Federal  priaoaeis;  paroling  and  releasing,  etc: 
Parcde  forfeitnre,  471S6 
Parole  policy  gnideliBes — 
Firearms  Act  vicriaton,  46869 
Interpretative  darificatioiis,  revisjoaa,  and 

additions,  29233 
Parcde  hearing  requirements,  43903 
YCA  inmates,  49653 
Presentence  investigation  reports;  disdosnre, 

24933 
Regional  office  file  diadoaure,  47187 

PROPOSED  RULES 

Federal  prisoners;  paroling  and  rdeasing,  etc.: 
Parole  policy  guidelines — 
Property  destruction  by  anon  or 

explosives,  43930 
YCA  inmates.  34346 

NOTICES 

Meetings;  Sunshine  Act,  8718,  8719,  11389, 
12493,  24828.  27393.  30753,  40315,  40821. 
44330 

Patent  and  Trademark  Office 

RULES 

Freedom  of  Information  Act;  implementatioa, 

47685 
Government  employee  inventions;  rights 

determinatioas;  CFR  Part  removed,  39734 
Mask  works,  international  protectioo: 
Semiconductor  Chip  Protection  Ac^ 
Presidential  proclamation 
implementatioa,  24444 
Patent  cases: 
Government  employees;  rules  governing 
admission,  38948 
Correction,  41278 
Miacdlaneous  amendments.  47803 
Patent  interference  proceedings,  23728 
Patent  term  extensioa;  technical 
amendments,  16413 
Practice  rules;  correction,  13120 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementatioa, 

27177 
Mask  works,  international  protection: 
Semiconductor  Chip  Protectioa  Act; 
Presidential  proclamation 
inq>lementation,  5588 
Patent  cases: 
Biological  materials  for  patent  purposes; 

deposit,  39420 
Disciplinary  proceedings;  reconsideration 

requests,  38740 
Fees;  revision,  48402 

Correction  49637 
Government  employees;  rules  governing 

admission,  2i9871 
Miscellaneous  amendments,  16522 
Practice  and  procedure: 
Disciplinary  proceedings;  administrative 
remedies  exhaustion.  32438 

lis 
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Trademark  i 

Fees;  revision,  48402 

Correctioo,  49637 

NOTICES 

Comminees;  establishment,  renewal, 
termination,  etc.: 
Trademark  AfTairs  Public  Advisory 
Committee,  16308 
Electronic  data  dissemination  policies  and 

guidelines,  23677,  24830 
Mask  works;  interim  protection  for  nationals, 
domiciliaries,  and  sovereign  authorities: 
Extension  of  1983  interim  orders,  16308 
Japan.  36087 
Sweden.  36089 
Meetings: 
Patents  and  Trademarks  Advisory 

Committee.  2619.  15723.  29374,  43753 
Trademark  Affairs  Public  Advisory 

Committee,  1055,  15439,  29932,  46484 
Motion  pictures,  alteration;  new  technologies 
(colorization,  time  compression,  and 
panning  and  scanning),  28048 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
36090 

Peace  Corps 

RULES 

Freedom  of  Information  Act;  implemenution: 
Uniform  fee  schedule  and  administrative 
guidelines,  8178 

PROPOSED  RULES 

Regulatory  agenda.  14498.  42654 
NOTICES 

Agency  information  collection  activities  under 
OMB  review.  3802.  5234.  11924.  23709 

PeniwylTiiiUi  ATenne  DeTelopment 
Corporation 

RULES 

Freedom  of  Information  Act;  implementation: 
Confidential  commercial  or  fmancial 

information;  predisclosure  notification 
procedures.  10374 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Confidential  commercial  or  financial 

information;  predisclosure  notification 
procedures.  6012 
Regulatory  agenda,  14500,  42636 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures,  27598,  28239 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  43497 
Meetings,  6718,  7630,  19838,  33889,  36383, 

47785 
Parks  and  plazas;  special  use  applications,  7271, 

17997 

Pcnsioii  and  Welfkre  Benefits 
Administration 

RULES 

Employee  Retirement  Income  Security  Act: 
Civil  penalties  under  section  502(i);  amount 

involved,  etc.,  37474 
Cixil  sanctions  under  section  502(i); 

procedures  established,  37477 
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Plan  asaets  deOatd,  17628 
Federal  Employees'  Retirement  System  Act: 
Prohibited  tranaactioa  exemption 

applications;  filing  and  processing 
procedures,  52688 
Fiduciary  respondbility: 
Thrift  Savings  Fund;  fiduciary  responsiblity 
allocation.  52684 

PROPOSED  RULES 

Employee  benefit  plans: 
Broker-dealers  and  investment  advisors; 

bonding  requirements  exemption,  1 1886 
Prohibited  transaction  exemptions.  24422 
Employee  Retirement  Income  Security  Act: 
Adequate  consideration  definition,  17632, 

29922 
Administrative  hearings  procedures.  40677 
Civil  penalty  anciimcnt  procedures,  40674 
Loans;  plan  participants  and  beneficiaries 
who  are  parties  in  interest.  1798,  1 1886 
Federal  Employees'  Retirement  System  Act: 
Adequate  consideration;  definition,  17632 
Civil  penalties,  37486 
Fiduciary  responsibility: 
Thrift  Savings  Fund;  fiduciary  responsibility 
allocation.  27704 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  20035 
Employee  benefit  plans;  class  exemptions: 
Individual  retirement  accounts  and 

authorized  purchasen  of  American 

Eagle  coins;  transactions.  10169 
Residential  morigage  financing 

arrangements;  prohibited  transaction 

exemption  amendments,  24811,  26360, 

26907 
Thrift  Savings  Fund  participants  and 

beneficiaries;  transactions.  38103.  52838 
Employee  benefit  plans;  prohibited  transaction 
exemptions: 
Alliance  Capital  Management  Corp..  13344 
American  Medical  Association  et  al..  43284 
AmeriTrust  Co.  et  al..  18920.  26908 
Bell  Atlantic  Master  Trust  et  al..  23810 
Carlisle  Motors,  Inc..  et  al..  7062 
Carpenters  Pension  Trust  for  Southern 

California  et  al.,  13345 
Central  Sutes.  Southeast,  &  Southwest 

Areas  Pension  Fund,  et  al.,  810 
Chattanooga  Electrical  Joint  Apprenticeship 

ft  Training  Trust  Fund  et  al.,  2102 
Consolidated  Electrical  Distributors,  Inc.,  et 

al.,  26911 
Craig  Supply  Co.,  Inc.,  et  al.,  5224,  17122 
Edgewater  Associates  et  al..  7440 
Emergency  Medical  Associates.  Inc..  36133 
Emergency  Medical  Associates,  Inc.,  et  al., 

43624 
Equitable  Life  Assurance  Society  of  the 

United  Sutes,  38798 
First  AtlanU  Corp..  18928 
First  Boston  Corp..  32851 
Getter  Trucking,  Inc..  et  al..  13361 
Goldman.  Sachs  ft  Co..  52861 
Harris  Trust  ft  Savings  Bank  et  al..  33196 
Jim  W.  Miller  Construction.  Inc..  et  al..  815 
Metropolitan  Life  Insurance  Co.,  38803 
MftW  Pump  Corp.  et  al.,  38802 
ML.  Claster  ft  Sons,  Inc.,  et  al.,  52255 
Modem  DiapUy  Service.  Inc.,  et  al.,  11354 
Orchard,  Hilu  ft  McCliment,  Inc.,  et  al., 

9002,21946 
Pension  Mortgage  Trust  Program  et  al.. 
23812.31122 


Philip  Specialty  Co.  et  al.,  2104,  9826 
Real  EaUte  for  American  Labor  A  Balcor 

Group  Trust  et  al..  28716.  43292 
Salomon  Brothers.  Inc.,  52870 
Schroder  Real  Esute  Fund  A  et  al.,  28728 
Sholom  Home,  Inc.,  et  al.,  36138 
SpenceclifrCorp.  et  al.,  21939,  52264 
State  Street  Bank  ft  Trust  Co.  et  al.,  33198 
Telephone  Real  Estate  Equity  Trust  et  al., 

20913 
Transco  Energy  Co.  et  al.,  18936 
Quevado  Properties,  Ltd.,  et  al.,  18929 
Truman  Arnold  Co.  et  al..  45626 
Tupelo  Anesthesia  Group,  P. A.,  et  al.,  11339 
Wake  Surgical  Consultants,  Inc.,  et  al.,  20033 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  CouncU,  4791,  3480.  9497. 

11921,  13753. .  17126,  18626,  23319, 

23703,  30492,  30493,  37884,39637 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 
Late  premium  payments  and  employer 
liability  underpayments  and 
overpayments;  interest  rates,  10S3(^ 
39258 
Premium  payments,  24906,  38005 
Correction,  23391,  25722 
Interest  rates,  40222,  43904,  47901,  50401 
Valuation  of  plan  benefits  and  plan  asseU 
following  mass  withdrawal- 
Interest  rates,  1018.  4137.  8455.  12514, 
17026,  22298,  27679,  30675,  35812, 
40224,  45906,  50403 
Withdrawal  liability;  notice  and  collection; 
interest  rates,  10531,  24933,  38288,  52995 
Single-employer  plans: 
Guaranteed  benefiu  limiution,  50402 
Late  premium  payments  and  employer 
Uabilify  underpayments  and 
overpayments;  interest  rates,  10530, 
39258 
Pension  Protection  Act — 
Premium  plans  (new  Form  1-ES),  1904 
Single-employer  plan  terminations,  1904 
Premiums  payment,  24906,  38005 
Correction,  25391,  25722 
Interest  rates,  40222.  45904 
Valuation  of  plan  benefits — 
Expected  retirement  age.  49140 
Interest  rates  and  factors,  4135,  8454,  9024, 
17025,  30674.  40222 

PROPOSED  RULES 

Multiemployer  plans: 

Premiums  payment.  39200 
Correction.  39613.  39718 
Regulatory  agenda.  14504.  42658 
Single-employer  plans: 
Premiums  payment.  39200 
Correction,  39613,  39718 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  1873,  4481.  6718.  12211, 
27784,  28484,  38394,  52901,  53110 
Multiemployer  plans: 
Premium  due  date*,  1907 
Special  withdrawal  liability  rules;  approval 
requests — 
Steamship  Trade  Association  of  Baltimore, 
Inc.,  40803,  43799 
Union  mandated  withdrawal;  need  for 
special  rules,  study,  30610 


Single-employer  plans: 
Premium  due  dates,  1907 

Personnel  Management  Office 

RULES 

Absence  and  leave: 
Annual  leave  forfeiture;  agency  official 

designation  for  approval,  42933 
Temporary  leave  transfer  program,  7325, 
14775,  45886 
Correction,  8301,  10036 
Acquisition  regulations: 
Federal  Employees  Health  Benefits  Program; 
carrier  reserves,  letter  of  credit 
arrangements,  31741 
Adverse  actions: 
Other  than  full-time  career  employment, 
21619 
Combined  Federal  Campaign;  solicitations  of 
Federal  civilian  and  uniformed  personnel 
for  contributions  to  private  voluntary 
organizations,  19146 
Conflict  of  interests,  13097,  28179,  48736 
Employment: 
Agency  authority  to  approve  various 
personnel  actions;  delegation 
agreements,  34273 
Candidates  for  appointment;  election 

procedures,  35291 
Commercial  recruiting  firms  and  nonprofit 
employment  services;  Government 
agency  use,  SI2I9 
Employees  responsible  for  management  or 
use  of  Federal  computer  systems 
processing  sensitive  information;  training 
requirement,  26562 
Veterans  readjustment  appointments; 

temporary  and  term  employment,  20807 
Excepted  service: 
Cooperative  education  program  students; 
conversion,  etc.,  15353 
Federal  Employees  Group  Life  Insurance: 
Coverage  continuation  during  military 

service,  19743 
Coverage  after  retirement  under  FERS, 

32367 
Coverage  continuation  during  retirement, 

40715 
Premium  rates  reduction,  40715 
Health  benefits.  Federal  employees: 
Carrier  reserves,  letter  of  credit 

arrangements,  51781 
Coverage  continuation  during  military 

service,  32368 
Coverage  continuation  during  retirement, 

40715 
Expanded  enrollment  opportunity,  15334 
Former  spouses  of  CIA  and  Foreign  Service 

employees;  enrollment,  43069 
Impaired  patient-provider  relationships,  1 
Medically  underserved  areas,  28366 

1988  list,  860,  28997 

1989  list,  35991 

Medicare  eligible  individuals,  40203 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  25872 
Pay  administration: 
Back  pay;  interest,  18071,  45885 
Fair  Labor  Standards  Act;  exemption 

criteria,  1331.  1739 
Fair  Labor  Standards  Act;  implementation; 

overtime  pay  computation.  27147 
Hazard/physical  hardship;  23  percent  pay 
difTerential,  36357 


Pay  retention  entitlement.  49545 
Physicians  comparability  allowances.  8141, 

24011 
Privacy  Act;  implementation,  1997 
Recruitment,  selection,  and  placement: 
E>isplaced  Federal  employees  placement 

programs,  28363 
Reemployment  priority  list,  45065 
Restoration  to  duty  from  military  service  or 

compensable  injury,  857 
Retirement: 
Career  civilian  FAA  employees'  retirement 
coverage  continuation  following  airpori 
lease  to  Metropolitan  Washington 
Airports  Authority,  etc.;  redesignation. 
10055 
Civil  Service  Retirement  and  Disability 
Fund;  employee  and  annuitant 
deductions  and  agency  contributions. 
35294 
Credit  for  service  under  personal  contract, 

42933 
Federal  Employees  Retirement  System—' 
Basic  annuity;  alternative  forms  of  annuity, 

11633 
Death  benefits;  annual  pay  computation 
for  less  than  full-time  employees, 
16535 
Disability  retirement  annuity,  33433 
Survivor  annuities;  State  court  orders 
modifications.  48629.  48895.  49638 
Survivor  benefits,  6555 
Voting  rights  program: 
Georgia,  29894,  30379 
Texas,  45247 

PROPOSED  RULES 

Absence  and  leave: 
Annual  leave  forfeiture;  agency  official 
designation  for  approval,  16554 
Acquisition  regulations: 
Federal  Employee  Health  Benefits  Program; 
letter  of  credit  arrangements,  34320 
Combined  Federal  Campaign;  solicitations  of 
Federal  civilian  and  uniformed  personnel 
for  contributions  to  private  voluntary 
organizations,  4631 
Employment: 
Agency  authority  to  approve  various 
persotmel  actions;  delegation 
agreements,  13124 
Commercial  recruiting  firms  and  nonprofit 
employment  services;  Government 
agency  use,  32053 
Federal  Government  employment  assessment 

procedures,  23123 
Private  sector  temporaries;  government  use, 

40346 
Selective  Service  System  registration;  failure 
to  register  determination;  authority 
delegation,  15400 
Excepted  service: 
Agreements  between  agencies  employing 

mentally  retarded;  requirements,  31012 
Cooperative  education  program  students; 
conversion,  1789 
Federal  Employees  Group  Life  Insurance: 
Coverage  continuation  during  retirement, 

5984 
Less  than  full  time  employees;  annual  basic 
pay  rate,  40232 
Garnishment  orders  processing  for  child 

support  and/or  alimony,  34305 
Health  benefits.  Federal  employees: 
Annuitants;  reenrollment  opportunity,  29686 
Coverage  continuation  during  military 
service,  7763 
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Coverage  continuation  during  retirement, 

5984 
Credit  for  CHAMPUS  coverage  for  purpose 
of  continuing  an  FEHB  enrollment 
during  retirement,  26781 
Letter  of  credit  arrangements  for  carrier 

reserves,  34305 
Medically  underserved  areas,  898 
Medical  qualification  determinations,  9121 
Pay  administration: 
Senior  Executive  Service  pay  and 
performance,  29684 
Pay  under  General  Schedule: 
Agency  authority  to  approve  various 
personnel  actions;  ddegation 
agreements,  13124 
District  of  Columbia  Government 
employees;  superior  qualifications 
appointments;  eUgibility,  4986 
Qualification  requirements: 
Cooperative  education  program  students; 
sons  and  daughters  restriction,  1789 
Recruitment,  selection,  and  placement: 

Reemployment  priority  list,  408 
Reduction  in  grade  and  removal  based  on 

unacceptable  performance.  38954 
Regulatory  agenda.  14476.  42630 
Retirement: 
Federal  Employees  Retirement  System — 
Survivor  annuities;  State  court  orders 
modifications,  29057 
Senior  Executive  Service: 
Appointment,  reassignment,  transfer,  and 

reinstatement,  27693 
Removals,  30061 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  190,  2116,  7454,  10177. 
12626,  12837,  15934,  30741,  32314,  33564, 
33246,  37889,  40340,  46521,  48051,  48052, 
50482,51604 
Airway  science  curriculum;  demonstration 

project,  16484 
Combined  Federal  Campaign;  timetable  for 

1988  FY,  19157 
Excepted  service: 
Schedules  A,  B,  and  C;  positions  placed  or 
revoked — 
Consolidated  Ust,  32144,  44694 
Update,  2116,  5333,  10177.  14877.  18632, 
24386,  28093,  32132,  37665,  43058, 
47889,  52537 
Federal  Aviation  Administration;  alternative 
personnel  employment  system; 
demonstration  project,  44265 
Health  benefits.  Federal  employees: 
Medicare  eligible  individuals;  1989  premium 

reduction,  43308 
Program  alternatives  and  reform;  bearing^. 
24821 
Meetings: 
Executive,  Legislative  and  Judicial  Salaries 

Commission,  37666 
Federal  Prevailing  Rate  Advisory 

Committee,  1872,  5063,  17522,  22392, 
29095,  35140,  46958,  49368 
Privacy  Act  systems  of  records,  2118 
Seal,  official  agency,  8530 
Senior  Executive  Service: 
Career  reserved  positions;  list.  9028 
Performance  Review  Board;  membership, 
8530.  41006 
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NOTICES 

Meetings,  328a  7067,  24S37,  38395,  43498, 

48746 

Postal  Rate  CoauBlMkm 

RULES 

Practice  and  procedure  rule*: 
Domestic  Mail  Classifk»tion  Schedule- 
Money  order  sale  limitations,  23107 
Rate  and  fee  changes,  13383,  48641 

PROPOSED  RULES 

Practice  and  procedure  rules: 
Express  mail  rates;  rulemaking  petition, 

16885,  23776 
Third-class  postal  rates;  rulemaking  petition, 
48654 
Correction,  49968 

NOTICES 

Complaints  filed: 

Eufaula.  AL,  52539 

Third  Class  Mail  Association,  41637,  47890 
Domestic  mail  classification  and  rate  schedules: 

Second-class  eligibility,  24388 
Mail  classification  schedule,  1988;  second-class 

eligibility;  prehearing  conference,  28928 
Meetings;  Sunshine  Act,  396,  1102,  1889,  2146, 

27921,  46186,  30156,  30490 
Post  office  closings;  petitions  for  appeal: 

Banco,  VA,  39698 

Brownlee,  NE,  39831 

Dallas,  lA,  45635 

ForksvUle,  VA,  31406 

Honey  Creek,  lO,  35943 

Kurtz,  IN,  47597 

Laird,  CO,  32314 

Powder  Springs,  TN,  30360 

Rago,  KS,  19838 

Vanadium,  NM,  35141 

WUlow  Island.  WV,  23329 
VisiU  to  facilities,  23161 

Postal  Senrke 
RULES 

Conduct  on  postal  property: 
Authority  citation;  correction  and  update, 

126 
Authority  citation  update,  39087 
Domestic  Mail  Manual: 
Amendment  procedures  description,  52697 
Business  reply  mail  accounting  fees;  penalty 

regulations,  27853 
Carrier  route  presort  information  mandatory 

updates,  3585 
Mail  bearing  permit  imprints;  postage 

deficiency,  124,  6983 
Mail  disputes,  26249 
Mailer  endorsement  specifications  for 

requesting  ancillary  service,  16258, 

44187 
Manifest  mailing  system  standardization, 

52160 
Miscellaneous  amendments,  18556,  21820, 

35314.  49657 
Postage  meters;  unauthorized  use,  3270 
Rates,  fees  and  classification  changes; 

implementation,  9888 
Second-class  mail — 
"Plus"  issues  eligibility,  38006 
PosUge  deficiency,  125,  6983 
Second-class  publications;  supplements  and 

closures,  43201 


Second-class  publications;  supplemenu  and 

encloBures,  35813 
Table  of  contents  update,  19299 
Third-class  mail;  single  piece  rate 
endonement,  49880 
International  Mail  Manual: 
Amendment  procedures  description,  S2697 
Miscellaneous  amendments,  24068 
Correction,  24830 
Organization  and  administration: 
MiaceUaneous  organizational  changes; 

correction,  2495 
Postal  Inspectors;  enforcement  authority, 

29460 
Release  of  information;  disclosure  of  names 
and  addresses  of  customers,  49983 
Practice  and  procedure  rules: 
Disposition  of  mail  withheld  from  delivery, 

4849 
Mail  withheld  from  delivery,  1780 
Stolen  mail  matter  and  property  acquired  by 
Postal  Inspection  Service  for  use  at 
evidence;  disposition,  6986 
Procurement  Manual  establishment;  Postal 
Contracting  Manual  replacement; 
incorporadoo  by  reference,  24263 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Business  reply  mail,  37003 
Etiologic  agents;  nonmailability,  23773, 

30432 
International  air  mail  envelopes,  cards,  and 

postal  stationary;  domestic  mail  service 

use  prohibition,  47830 
Postage  meters;  unauthorized  use,  30432 
Second-class  mail — 
"Plus"  issues  eligibility;  temporary  mail 
classificatioo  change,  29483 
Second-class  publications;  reentry 

requirements,  29748 
"Plus"  iatues  excluded  from  second-class 

maU,  32406 
Indenuiity  claims;  sampling  process  use, 

19001 
Mail  disputes,  11685 
Mailer  endorsement  specifications  for 

requesting  ancillary  services,  5593 
Manifest  mailing  system  standardization, 

18101 
Postage  meters;  unauthorized  use,  5282 
Second-claas  publicationa;  supplements  and 

enclosures,  6837.  9334 
Third-class  mail;  single  piece  endorsement, 

40097 
Freedom  of  Information  Act;  implemenution: 

Computer  record  retrieval;  fees,  47977 
Organization  and  administration: 
Postal  property,  inspection  of  items; 

controlled  substances  and 

nondiscrimination  unauthorized 

possession.  29750 
Practice  and  procedure  rules: 
Mail  handling  irregularities  on  air  routes 

beyond  U.S.;  civil  fines  increase,  37600 
Stolen  mail  matter  and  property  acquired  by 

Postal  Inspection  Service  for  use  as 

evidence,  disposition,  2236 

NOTICES 

Domestic  mail  classification  and  rate  schedules: 
Postal  money  orders;  imposition  of 

restrictions,  22753 
Second-class  mail;  "Plus"  publications,  38130 
Environmental  statements;  availability,  etc.: 
New  York  City  General  Mail  Facility,  NY, 
7434 


International  postal  rate*  and  feet: 
Fmal  changes,  12627 
Proposed  changes,  6892,  10007 
Inventions,  Postal  Service-owned;  availability 

for  licensing,  9836 
Meetings;  Sunshine  Act,  96.  838,  1889,  2 143. 
2668,  3661,  5683,  8545,  10034,  10035, 
11000,  12746,  13215,  15169,  19366,  22070, 
24829,  27921,  30511,  33896,  36944,  43966, 
43967,  44974,  47613,  49008,  49269,  51623 
Postal  rates,  fees,  and  mail  classifications; 

changes,  10014 
Privacy  Act: 
Computer  matching  programs,  9016,  10310, 

20055,  21542,  21958,  38822 
Systems  of  records,  1533,  8530,  23025,  34830 

PresideBtlal  ComodMioB  oa  the 

Hnaiaa  iBunoaodefldency  Vims 
Epideoiic 

NOTICES 

Meetings,  2355,  4482.  6213,  7616,  9017.  10379. 
12091.  12837.  13208.  134aa  18366 

Presidential  Documents 

PROCLAMATIONS 

Brazil;  increase  in  rates  of  duty  for  certain 

articles  (Proc.  3885X  41531 
Caribbean  Basin  Economic  Recovery  Act; 
Guyana;  designation  as  a  beneficiary 
country  (Proc.  3909),  47487 
Generalized  System  of  Preferences: 
Amendments  (Proc.  3787,  3805X  11031. 
15783 
Historically  Black  Colleges  Week,  National 

(Proc.  5865),  37983 
Imports  and  exports: 
Cheese  importt  from  Portugal  (Proc.  5832), 

23199 
Cheese  importt  from  Uruguay  (Proc.  3908, 

3916X  47483,  48241 
Harmonized  TarifT  Schedule;  modifications 

(Proc.  3924),  31725 
Harmonized  Tariff  System  of  U.S.; 

amendments  (Proc.  5911).  47413 
Panama;  U.S.  trade  sanctions  (Proc.  5779), 

9830 
United  States-Canada  Free-Trade 

Agreements;  implementation  (Proc. 
3923).  50638.  51625 
Western  red  cedar  wood  shakes  and  shingles 
from  Canada;  duty  reductions  (Proc. 
5925).  51737 
Nicaragua;  suspension  of  entry  of  officials  of 
Nicaraguan  Government  (Proc.  5887), 
43185 
Panama;  suspension  of  entry  of  officials  of 
Noriega/Solis  Palma  regime  (Proc.  5829), 
22289 
Religious  Freedom  Week  (Proc.  5866),  37985 
Romania;  most-favored-nation  status 

withdrawn  (Proc.  5836),  24921 
Special  obsenancei: 

Actors'  Fund  of  America  Appreciation 

Month  (Proc.  5784).  10519 
Adoption  Week,  National  (Proc.  5910), 

47489 
Adult  Day  Care  Center  Week,  National 

(Proc.  5855),  35193 
Adult  Immunization  Awareness  Week, 

National  (Proc.  5891),  43843 
Afghanistan  Day  (Proc.  5778),  9425 
Agriculture  Day,  National  (Proc.  5777),  9420 
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AIDS  Awarenett  and  Prevention  Month, 

National  (Proc.  5892),  44167 
Alzheimers  Disease  Month,  National  (Proc. 

5900).  43231 
American  Heart  Month  (Proc.  3762X  1980 
American  Indian  Heritage  Weds,  National 

(Proc.  3868).  38689 
American  Red  Cross  Month  (Proc.  3764). 

2814 
Arbor  Day.  National  (Proc.  3804X  13647 
Asian/Pacific  American  Heritage  Wedc 

(Proc.  5807).  16235 
Baltic  Freedom  Day  (Proc.  383 IX  22463 
Book  Week,  National  (Proc.  5914),  48237 
Bum  Awareness  Week,  National  (Proc 

5922),  49971 
Cancer  Control  Month  (Proc.  5781).  10514 
Captive  Nations  Week  (Pioc.  5840).  26984 
Challenger  Center  Day,  National  (Proc. 

3763),  2719 
Chester  F.  Carlson  Recognition  Day, 

National  (Proc.  3886),  42931 
Child  Abuse  Prevention  Month,  National 

(Proc.  5802).  15643 
Child  Care  Awarenett  Wedt,  National 

(Proc.  5792X  12365 
Child  Health  Day  (Proc.  5874),  38701 
Child  Passenger  Safety  Awareness  Week. 

National  (Proc.  5770),  4105 
China-Burma-India  Veterans  Appreciation 

Day,  National  (Proc.  5906),  45881 
Citizenship  Day  and  Constitution  Wedc 

(Proc.  5851),  35061 
Ovil  Rights  Day,  National  (Proc.  5846). 

30827 
Columbus  Day  (Proc.  5878),  39077 
Commissioned  Corps  of  Public  Health 

Service  Centennial  Day.  National  (Proc. 
5926).  52397 
Consumers  Week.  National  (Proc.  5765). 

3183 
Craniofacial  Awareness  Week.  National 

(Proc.  5905).  43443 
Crime  Victims  Week  (Proc.  3797),  13094 
Dairy  Goat  Awareness  Week.  National 

(Proc.  3834X  23377 
D.A.R.E.  Day,  National  (Proc.  5854),  33191 
Defense  Transportation  Day  and  Week. 

National  (Proc.  3811).  16377 
Dennis  Chavez  Day  (Proc.  3790).  11811 
Department  of  Commerce  Day  (Proc.  5774), 

7323 
Diabetes  Month,  National  (Proc.  3901), 

43253 
Digestive  Disease  Awareness  Month, 

National  (Proc.  5808),  16237 
Disabled  Americans  Week.  National  (Proc. 

5902),  45255 
Down  Syndrome  Month,  National  (Proc. 

5888).  43413 
Drinking  Water  Week.  National  (Proc. 

5809),  16239 
Drive  for  Life  Weekend,  National  (Proc. 

5849),  32885 
Drug  Free  America  Week  (Proc.  5883), 

41305 
Drunk  and  Drugged  Driving  Awareness 
Week.  National  (Proc.  5918).  49287 
Education  Day.  U.S.A.  (Proc.  5782),  10516 
Emergency  Medical  Services  Week  (Proc. 

5852),  35063 
Employ  the  Handicapped  Wedc  National 

(Proc.  3876),  39073 
Fair  Housing  Month  (Proc.  5783),  10517 
Family  Week,  National  (Proc.  5912X  47519 
Farm  Safety  Week.  National  (Proc.  5856), 
35195 


Farm-City  Week.  National  (Proc.  3899), 

4S243 
50th  Anniversary  Year  of  Federal  Food. 

Drug,  and  Cosmetic  Act  (Proc.  5894). 

45059 
Father's  Day  (Proc.  5810).  16241 
Fire  Prevention  Week  (Proc.  5862).  36231 
Fire  Safety  at  Home  Day-Change  Your 

Oock,  Change  Your  Battery  (Proc. 

5893).  44169 
Firefighters  Day.  National  (Proc.  3907). 

43883 
Fishing  Week.  National  (Proc.  3817).  16837 
Flag  Day  and  Flag  Wedi,  National  (Proc. 

3824).  17683 
Forest  Productt  Wedc,  National  (Proc. 

3882X  40863 
Former  Prisoners  of  War  Recognition  Day, 

National  (Proc.  5788),  11489 
Foster  Care  Month,  National  (Proc.  5820), 

17007 
Freedom  of  Information  Day  (Proc.  5776X 

8863 
Gaucher's  Disease  Awareness  Week  (Proc. 

5796).  12673 
General  Pulaski  Memorial  Day  (Proc.  5872). 

38697 
Geography  Awareness  Wedc  (Proc.  5893). 

43061 
German-American  Day  (Proc.  5864),  37724 
Greek  Independence  Day:  A  National  Day 

of  Celdnation  of  Greek  and  American 

Democracy  (Proc.  5780).  10239 
Helsinki  Human  Rights  Day  (Proc.  5843). 

29219 
Hi^ianic  Heritage  Week  (Proc.  3839).  33987 
Home  Caie  We^  National  (Proc.  3913X 

47321 
Hospice  Month.  National  (Proc.  3903X  43439 
Human  Rights  Day,  Bill  of  Rights  Day,  and 

Human  Righte  Week  (Proc.  392 IX  49969 
Javits-Wagner-O'Day  Act.  SOth  anniversary 

(Proc.  3835).  24435 
Jewish  Heritage  Week  (Proc.  5798X  13235 
Job  Skills  Week,  National  (Proc.  5877X 

39075 
John  Muir  Day  (Proc.  3794X  12369 
Jukebox  Wedc  National  (Proc.  5896X  43063 
Just  Say  No  We^  (Proc.  3818X  17003 
Know  Your  Oxriesterol  Month,  National 

(Proc.  3785X  10321 
Law  Day,  U.S.A.  (Proc.  5799X  13237 
Ldf  Erikson  Day  (Proc.  5871X  38693 
Literacy  Day,  National  (Proc.  3838X  25301 
Lithuanian  Independence  Day  (Proc.  5772X 

4375 
Loyalty  Day  (Proc.  3803X  15645 
Lupus  Awareness  Month,  National  (Proc. 

5889X  43415 
Lyme  Disease  Awareness  Week,  National 

(Proc.  5841X  28175 
Maritime  Day,  National  (Proc.  5816X  16856 
Martin  Luther  King,  Jr.,  Day  (Proc  5760, 

5927),  855,  52399 
Medical  Research  Day,  National  (Proc. 

5861X  36229 
Mental  Illness  Awareness  Week  (Proc 

5863X  36233 
Minority  Enterprise  Development  Week 

(Proc.  5853X  35065 
Mohandas  K.  Gandhi;  Day  of  Recognition 

(Proc.  5875X  39071 
Mother's  Day  (Proc.  5801X  15347 
Neighborhood  Crime  Watch  Day,  National 

(Proc.  3845X  30421 
Neurofibromatosis  Awareness  Month  (Proc. 
5848X  32883 


NHS-NeighborWorlct  Week.  NatkNial  (Proc 

S828X  19215 
Older  Americant  Abate  Preveatioo  Week, 

National  (Proc.  S812X  16530 
Older  Americant  Month  (Proc.  S821X  17009 
Organ  and  Tissue  Donor  Awareaeas  Week, 

National  (Proc.  5800X  14773 
Osteoporosis  Preventioa  Week,  National 

(Proc.  3819X  17005 
Outpatient  Ambulatory  Surgery  Week. 

National  (Proc.  3860X  33989 
Pan  American  Day  and  Pan  American  Week 

(Proc.  3793X  12367 
ParalysM  Awareness  Week,  National  (Proc. 

3879X  39888 
P.O.W./M.I.A.  Recognition  Day.  National 

(Pioc  3858X  35423 
Polish  American  Heritage  Month  (Proc. 

S869X  38691 
Prayer  for  Peace,  Memorial  Day  (Proc 

5826X  18814 
Prayer.  National  Day  of  (Proc.  5767X  3327 
Pregnancy  and  Inftnt  Loss  Awarenett 

Month  (Proc.  5890X  43417 
Productivity  Improvement  Wedc,  Natioaal 

(Proc.  5791X  11813 
Public  Service  Recognition  Wedi  (Proc 

5813X  16532 
Recycling  Month.  National  (Proc.  5830X 

22461 
Run  to  DayUg^t  Day  (Proc  5786X  10323 
Rural  Health  Awarenett  Week,  National 

(Proc.  5825X  18543 
Safe  Boating  Wedc,  National  (Proc.  S81SX 

16689 
Safe  Kids  Week.  National  (Proc.  5823X 

17447 
Safety  Bdt  Use  Week,  National  (Proc.  5837X 

23300 
Sanctity  of  Human  Life  Day.  National 

(Proc  5761X  1464 
Save  Your  Vision  Wedc  (Proc  577IX  4373 
School  Lunch  Week.  National  (Proc  5870X 

38693 
Scleroderma  Awarenets  Week.  Natioaal 

(Proc.  5833X  23201 
Senior  Citizens  Day.  National  (Proc  5847X 

3219 
Sewing  Month.  National  (Proc.  5867),  38687 
Sir  Winston  Churchill  Recognitioa  Week, 

National  (Proc  5917X  48303 
Small  Business  Week  (Proc  S766X  3185 
Student-Athlete  Day,  National  (Proc.  5789X 

11809 
Stuttering  Awareness  Wedc,  National  (Proc 

5795X  12671 
Take  Pride  in  America  Month  (Proc.  5827X 

19213 
Teacher  Appreciation  Day,  Natioaal  (Proc 

3898X  43241 
Thanksgiving  Day  (Proc.  3844X  29872 
Tourism  Week,  National  (Proc  5768X  3573, 

3807 
Trauma  Awareness  Month,  National  (Proc 

5806X  15793 
Tuberous  Sclerosis  Awareness  Week, 

National  (Proc  5822X  17167 
United  Nations  Day  (Proc.  5884X  41307 
United  States-Canada  Days  of  Peace  and 

Friendship  (Proc.  5839X  25479 
Veterans  Day  (Proc.  5880X  40201 
Visiting  Nurse  Associations  Week,  National 

(Proc.  5773X  4953 
Vocational-Technical  Education  Week 
(Proc.  5915X  48239 
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Praridntial 

Week  of  Reoognitioa  and  Remembrance  for 

Thote  Who  Served  in  Korean  War, 

NatkMial  (Proc.  5842).  28624 
Week  of  Remembrance  of  Kriitallnarht 

(Proc.  5897).  45239 
White  Cane  Safety  Day  (Proc.  5881),  40395 
Women  in  Sfwrti  Day.  National  (Proc. 

5769),  3573 
Women  Veterans  Recognitioo  Week. 

National  (5904X  45441 
Women's  Equality  Day  (Proc.  5850).  32887 
Women's  Hktory  Month  (Proc.  5775X  7723 
World  Food  Day  (Proc.  5873X  38699 
World  Trade  Week  (Proc.  5814X  16533 
Wright  Brothers  Day,  1988  (Proc.  S919X 

49289 
Year  of  the  Young  Reader,  1989.(Proc. 

5920X  49291 
Youth  2000  Week.  1988  (Proc.  5857).  35283 

EXECUTIVE  ORDERS 

Central  American  peace  assittinrr;  authority 

delegation  (EO  12634X  11041 
Code  of  Conduct  for  Members  of  Armed 

Forces;  amendments  (EO  12633),  10355 
Committees;  establishment,  renewal, 
termination,  etc.: 
Employment  of  People  With  Disabilities, 
President's  Committee  (EO  12640). 
16996 
Foreign  InteUigence  Advisory  Board, 

President's  (EO  12624),  489 
National  Microgravity  Research  Board  (EO 

12660),  51215 
President's  Commission  on  Catastrophic 

Nucleax  AccidenU  (EO  126S8X  47517 
President's  Commission  on  Privatization; 

continuation  (EO  12627),  6553 
President's  Council  on  Integrity  and 

Efficiency  (EO  12625),  2812 
Railroad  labor  dispute;  emergency  board 
(EO  12636,  12644.  12646,  12650.  12655). 
13239,  26414,  26986,  35285,  45445 
Working  Group  on  Finuicia]  Markets  (EO 
12631),  9421 
Convention  on  Civil  Aspects  of  International 
Child  Abduction,  implementation; 
.  authority  delegations  (EO  12648),  30637 
Emergency  preparedne**;  Federal  agency 

assignmena  (EO  12656),  47491 
EURATOM;  U.S.  cooperation  (EO  12629), 

7875 
Federal  Emergency  Management  Agency; 
emergency  preparedness  planning 
assistance  at  commercial  nuclear 
powerplanU  (EO  12657),  47513 
Federal  Labor-Management  Relations 

Program;  exclusions  (EO  12632),  9852 
Foreign  relations,  assistsncc;  amendments  to 

Executive  Order  12163  (EO  12639),  16691 
Government  employees: 
Management  Intern  Program,  Presidential; 
outstanding  employees,  recruitment  and 
selection  (EO  12645),  26730 
Pay  and  allowances;  adjustment  of  certain 

rates  (EO  12622),  222 
Productivity  improvement  program  (EO 
12637),  15349 
Inter-American  Convention  on  Letters 
Rogatory  and  Additional  Protocol; 
implementation;  authority  delegations  (EO 
12638),  15649 
John  C.  Stennis  Space  Center;  designation  (EO 

12641),  18816 
Military-related  exports;  authority  delegations 

(EO  12649),  30639 
Naval  petroleum  and  oil  shale  reserves; 
authority  delegation  (EO  12659).  50911 

120 


Nicaraguan  democratic  renatance;  U.S. 
■Mistanrr,  authority  ddegatioa  (EO 
12623X487 
Nicaraguan  resistance;  authority  delegations 

(EO  12654X  39890 
Organization,  ftmctions,  and  authority 
delegations: 
Natiooal  Defense  Stockpile  Manager  (EO 
12626X6114 
Panama  Canal  Commissioa;  Federal 

Employees'  Compensation  Act  authority 
redelegation  (EO  12652X  36775 
Panama;  prohibition  of  certain  transactions 

(EO  12635X  12134 
Property  rights;  Federal  policymaking  criteria 

(EO  12630X  8859 
Public  international  organizations;  designation: 
Commisrion  of  the  European  Communities 

(EO  12651X  35287 
Multilateral  Investment  Guarantee  Agency 

(EO  12647X  29323 
Red  Croas  Intematiooal  Committee  (EO 

12643X  24247 
United  Nations  Industrial  Development 
Organization  (EO  12628X  7725 
Uniformed  and  Overseas  Citizens  Absentee 
Voting  Act;  Defense  Secretary  designation 
(EO  12642X  21975 
White  House  Fellows;  terms  of  appointment 

(EO  I2653X  38705 
ADMINISTRATIVE  <»OERS 
Afghan  refugees;  contributions  from  U.S. 
Emergency  Refugee  and  Migration 
Assistance  Fund  (Presidential 
Determination  No.  89-1  of  October  3, 
I988X  44373 
African  and  Palestinian  refugees;  contributiotts 
from  U.S.  Emergency  Refugee  and 
Migration  Assistance  Fund  (Presidential 
Determination  No.  89-3  of  October  13, 
I988X  44375 
African  refugees;  contributions  from  U.S. 
Emergency  Refugee  and  Migration 
Assistance  Fund  (Presidential 
Determination  No.  88-20  of  July  26,  1988X 
33801 
Alaska  natural  gas;  foreign  exports 

(Presidential  Fuwiing  of  January  12,  1988X 
999 
Anti-Drug  Abate  Act;  authority  delegation 

(Memorandum  of  January  27,  1988X  3571 
Anti-Drug  Abuse  Act;  certifications 

(Presidential  Determination  No.  88-10  of 
February  29.  1988X  11487 
Anti-drug  abuse  report  and  certification; 
authority  delegation  (Memorandum  of 
August  17,  1988X34711 
Antigua  and  Barbuda,  U.S.  diplomatic  consular 
mission;  nonclosure  determination 
(Presidential  Determination  No.  88-9  of 
February  9,  1988X  5749 
Balanced  Budget  and  Emergency  Deficit 
Control  ReafTmnation  Act  (Gramm- 
Rudman-HoUings  amendments): 
Final  sequestration  order  (Order  of  October 

15,  1988X  40696 
Initial  sequestration  order  (Order  of  August 
23.  1988X  32881 
BIOEYE  Binary  Chemical  Bomb;  production 
facilities  certification  (Presidential 
Determination  No.  88-7  of  January  19. 
1988X  3845 
Brazil: 
Pharmaceutical  patent  protection; 

determination  (Memorandum  of  July  21. 
1988X  28177,  28938 


China;  P.iimhaak  credit  extension  (Presidential 

DetenmnatioB  No.  88-1 1  of  Mareh  7, 

1988X9423 
China;  EXIMBANK  credit  extension 

(Presidential  Determination  No.  88-25  of 

September  29,  I9S8X  40013 
China;  trade  agreement  (Memorandum  of 

December  19.  I988X  51217 
East  Asia;  financial  assistance  under  Migration 

and  Refiigee  Assistance  Act  of  1962 

(Presidential  Determination  No.  88-2  of 

October  30,  1987),  399 
Emergency  Deficit  Control  Act;  authority 

delegation  (Memorandum  of  August  1 1. 

I988X  30641 
Export-Import  Bank  of  United  Sutes; 

restrictions  lifled  against  Benin,  Conga 

Guyana,  and  Suriname  (Presidential 

Determination  No.  88-19  of  June  7,  1988X 

26419 
Foreign  motor  carriers;  extension  of 

moratorium  on  permits  and  certificates 

(Memorandum  of  September  15,  1988X 

36430 
Generalized  System  of  Preferences: 
Worker  rights  (Memorandum  of  March  31, 
1988X  11039 
H.J.  Res.  395  and  H.R.  3545;  certification  of 

printed  enrollments  (Memorandum  of 

January  28.  I98SX  2816 
H.R.  4637.  H.R.  4776.  and  H.R.  4781; 

certification  of  printed  enrollments 

(Memorandum  of  December  12,  19S8X 

50373 
Hungary  and  China;  trade  waiver  authority 

continuation  (Presidential  Determination 

No.  88-18  of  June  3,  1988X  21407 
Iran  emergency;  continuation  (Notice  of 

November  8,  I98SX  45750 
Ireland  International  Fund;  U.S.  contributions 

(Presidential  Determination  No.  88-21  of 

August  1,  1988X  30825 
Jamaica;  U.S.  military  assistanrr  (Presidential 

Determination  No.  89-6  of  October  31, 

1988X  46427 
Libyan  emergency;  continuation  (Notice  of 

December  28,  I988X  52971 
Mergers,  acquisitions,  and  takeovers;  authority 

del^ation  (Memorandum  of  October  26, 

1988X  43999 
Multilateral  development  banks;  withholding  of 

funds  (Presidential  Determination  No.  88-8 

of  January  29.  1988X3847 
Multilateral  development  banks;  withholding  of 

fimds  (Presidential  Determination  No.  89-4 

ofOctober  20,  1988X44377 
National  Security  Agency,  Defense 

Intelligence  Agency,  and  Defense 

Mapping  Agency;  designation  as  agencies 

for  national  security  purposes 

(Memorandum  of  May  23,  1988X  26023 
Nicaraguan  Democratic  Resistance;  U.S. 

assistance  (Presidential  Determination  No. 

88-6  of  January  19,  1988X  1601 
Nicaraguan  emergency;  continuation  (Notice  of 

April  25,  1988X  15011 
Pakistan;  nuclear  explosive  devices; 

certification  (Presidential  Determination 

No.  88-5  of  January  15,  1988X  3325 
Pakistan;  nuclear  explosive  devices;  U.S. 

assistance  certification  (Presidential 

Determination  No.  88-4  of  December  17, 

1987),  773 
Pakistan;  nuclear  explosive  devices;  U.S. 

assistance  certification  (Presidential 


Determination  No.  89-7  of  November  18, 

1988X49111 
Refugees  from  Eastern  Europe  and  Soviet 

Union;  contributions  fnm  U.S. 

Emergency' Refugee  and  Migration 

Assistance  Fund  (Presidential 

Determination  No.  88-24  of  September  13, 

1988X  39383 
Refugees  from  Eastern  Europe  and  Soviet 

Union;  immigration  ceilings  (Presidential 

Determination  No.  88-16  of  May  20,  1988), 

21403 
Refugees;  immigration  ceilings  (Presidential 

Determination  No.  89-2  of  October  5, 

1988X  45249 
Sao  Tome  and  Principe;  U.S.  military 

assistance  (Presidential  Determination  No. 

88-17  of  May  27,  1988X  24434 
Steel  industry  modernization;  annual 

determination  (Memorandum  of  September 

29,  1988X  38703 
Trading  With  the  Enemy  Act;  authorities 

extended  (Memorandum  of  September  8, 

1988X  35289 
United  Nations;  authorizing  payment  of 

assessed  contributions  by  the  United  States 

(Presidential  Determination  No.  88-23  of 

September  13,  1988X  37539 
United  Nations  Good  Offices  Mission  to 

Afghanistan  and  Pakistan;  air  transport 

services  (Presidential  Determination  No. 

88-15  of  May  20,  1988X  20595 
United  Nations  organizations;  authorizing 

payment  of  assessed  contributions  by 

United  States  (Presidential  Determination 

No.  89-3  of  October  24,  1988X  46601 

Pregident's  ConuniadoB  on 
PrfTStization 

NOTICES 

Meetings,  190,  2346, ,  3093,  5064 

PresideBt's  Cominiflikw  on  White 
Home  Fellowships 

NOTICES 

Meetings,  16606 

Prisons  Borean 

RULES 

Inmate  control,  custody,  care,  etc.: 
Adult  basic  education  (ABE)  programs. 

15539 
Drug  programs;  urine  surveillance  to  detect 

and  deter  illegal  drug  use,  40687 
Education  tests;  minimum  standards  for 

administration,  interpretation,  and  use, 

10202 
Inmate  discipline  and  special  housing  units; 

Discipline  Hearing  Officer,  196 
Inmate  discipline  and  special  housing  units; 

good  conduct  time  credit  disallowance, 

40686 
Law  enforcement  agencies;  information 

release,  155398 
Occupational  education  programs,  10203 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Inmate  discipline  and  special  housing  units; 
good  conduct  time  credit  disallowance, 
15540 

NOTICES 

Environmental  statements;  availability,  etc.: 
Freemont  County,  CO.  34594 


Greenville,  Bond  County,  IL,  35568 
Guaynabo,  PR,  39815 
Pekin,  ILr  51332 
-  Taft,CA,  52522 
Grants  and  cooperative  agreements; 
availability,  etc.: 
National  Institute  of  Corrections;  annual 
program  plan  and  academy  training 
schedule;  1989  FY,  28923 
Meetings: 
National  Institute  of  Corrections  Advisory 
Board,  5477 
Prisons  institutions;  list  modification,  40689 

Privatiiatien,  President's  Conuriasion 

See  President's  Commission  on  Privatization 

ProspectiTe  Payment  Assessment 
Conunissien 

NOTICES 

Meetings,  1693,  11136,  21541,  333209,  40301, 
48746,  32901 

PnUic  Health  Service 

See  also  Agency  for  Toxic  Substances  and 
Disease  Registry;  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration; 
Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Resources 
and  Services  Administration;  Indian 
Health  Service;  National  Institutes  of 
Health 

RULES 

Clinical  laboratories;  patient  confidentiality  for 
human  immunodeficiency  virus  (HTV) 
testing,  48643 
Grants: 
Family  planning  services;  abortion, 
prohibition  on  use  of  appropriated 
funds,  2922, 49320 
General  internal  medicine  and  pediatrics; 

residency  training,  30407 
Health  education  assistance  loan  program, 

6094 
Health  professions  student  loan  program, 
6090,46546 
Correction.  49824 
Hemophilia  treatment  centers  and  genetic 
disease  testing  and  counseling  programs; 
CFR  Parts  removed,  27839 
Nurse  anesthetist  traineeships,  91 14 
Nursing  special  projects,  14792 
Nursing  student  loan  program,  46552 

Correction,  49824 
Teaching  facility  construction,  educational 
improvements,  scholarships,  and  student 
loans,  14789 
Grants  and  cooperative  agreements; 
availabiUty,  etc.: 
Health  professions  student  loan  programs 

Correction, 
Ntvsing  student  loan  program 
Correction,  49824 
Health  planning  and  resources  development: 
Medical  facility  construction  and 

modernization;  services  provision  for 
persons  unable  to  pay;  correction,  5576 
Medical  care  and  examinations: 
Indian  health  services — 
EligibiUty.  37762 

PROPOSED  RULES 

Clinical  laboratories;  patient  confidentiality  for 
human  immimodeficiency  (HIV)  testing, 
10404 
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Grants: 

Appeals  procedures,  25631 

General  internal  medicine  and  pediatrics; 

residency  training,  1S710 
Correction,  17534 
Geriatric  medicine  and  dentistry;  faculty 

training  projects,  44496 
Health  education  assistance  loan  program, 

27930.  44913 
Health  professions  projects  in  geriatrics, 

16293 
Misconduct  in  science;  awardee  and 

applicant  institutions  responsibiUties, 

36347 
Nurse  practitioner  traineeship  programs, 

16158 
Scientific  fraud  or  misconduct;  protection 

regulations  development,  36344,  43781 
Teaching  facility  construction,  educational 

improvements,  scholarshipa,  and  student 

loans;  centers  for  excellence.  49690 
Occupational  safety  and  health  research: 
Health  assessments  and  health  effectt  studies 

of  hazardous  substances  releases  and 

facilities,  32239 
Respiratory  protective  devices  used  in  mines 

and  mining;  certification  and  testing 

requirements,  3593 
Physicians  and  health  care  practitioaers; 
adverse  information  national  data  bank. 
9264 

NOTICES 

Advisory  committees;  annual  reports; 

availability,  7241 
Childhood  vaccines;  adverse  event  reporting, 

10565 
Committees;  establishment,  renewal, 
terminatioii.  etc.: 
Childhood  Vaccines  Advisory  Commission; 

nominations,  35917.  36504 
Nutrition  Monitoring  Interagency 
Committee,  26503 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Acquired  Immune  Deficiency  Syndrome 
(AIDS)— 
Treatment  drugs,  52238 
American  College  of  Preventive  Medicine, 

25384 
Family  planning  nurse  practitioner  tratning 

program,  13328 
General  family  planning  training  projects, 

13325 
Minority  AIDS  education/preventioa 

demonstiatioa  projects,  18163 
Minority  community  health  coalition 
demonstration  projects,  9371 
Health  education  assistance  loan  (HEAL) 
program: 
Insurance  premium  rate  and  interest  rates, 
2094,  13331 
Home  air-fluidized  bed  (CUnitron)  therapy; 

guidelines  assessment.  6874 
Inventions: 

Developing  and  marketing;  solicitations. 
2093 
Medical  care  quality  and  cost  containment: 
C^Mtal  expenditure  review  agreements 
between  HHS  Secretary  and  States; 
termination,  10431 
Medical  technology  scientific  evaluations: 
Continuous  cardiac  output  monitoring  by 

electrical  bioimpedance,  2645 
Electroencephalographic  (EEG)  video 
monitoring  for  setzure  disorders,  2646 
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Extracorporeal  shock  wave  lithotripsy 
(ESWL)  for  treatment  of  gallstones, 
45593 
Implantable  infusion  pumps  to  administer 
morphine  for  treatment  of  intractable 
cancer  pain,  4077 
Intermittent  positive  pressure  breathing 

therapy,  32941 
Protein  A  column  immunoadsorption  for 
treatment  of  idiopathic 
thrombocytopenia  purpura  (ITP),  etc., 
39351 
Refractive  keratoplasty  procedures,  28915 
Meetings: 
Committee  to  Coordinate  Environmental  and 

Health  Related  Programs.  20179.  22054 
Health  Promotion  and  Disease  Prevention 

CouncU.  10439,  39649 
National  Commission  on  Orphan  Diseases, 

16472.  25385.  30344,  50299 
National  Toxicology  Program;  concept 

review,  2791 
National  Toxicology  Program;  Scientific 
Counselors  Board,  7980,  13451,  32941, 
41629 
National  Vaccine  Advisory  Committee, 

14859,  32282,  48315 
President's  Council  on  Physical  Fitness  and 

Sports,  10568 
Vital  and  Health  Sutistics  National 
Committee.  See  Centers  for  Disease 
Control. 
Meetings;  advisory  committees: 
January,  398 
February,  2646 
March,  3642,  5837 
April,  9144 
May,  17509 
June,  17979 
October,  37647 
National  toxicology  program: 
Chemicals  nominated  for  testing,  5221, 

23806,  36898 
Draft  technical  reports  projected  for  public 

peer  review,  46942 
Toxicology  and  carcinogenesis  studies — 
2-Amino-4-nitrophenol,  51322 
2-Amino-S-nitrophenol,  25213 
1,2-Epoxybutane,  25213 
2-Mercaptobenzothiazole,  48983 
4-HexylresorctnoI,  48983 
Acetone,  etc.,  7054 
Boric  acid,  11140 
Bromodichloromethane,  4222 
CI.  acid  orange  10,  4223 
Dimethyl  methylphosphonate,  4223 
Ethylene  oxide,  4223 
Formic  acid,  etc.,  44671 
Geranyl  aceute,  7054 
Methyl  carbamate,  4224 
Monuron,  39153 
Nitrofurazone,  48983 
N-piienyl-2-naphthylamine,  36898 
O-cresol  etc.,  28915 
Rotenone,  40496 
Trichloroethylene,  25214 
Wet  tissues  disposal,  1846,  39808 
National  Vaccine  Injury  Compensation 

Program;  medical  records,  content,  49360 
Organization,  functions,  and  authority 
delegations: 
Acquiaitioiis  Management  Division,  5321 
Agency  for  Toxic  Substances  and  Disease 

Registry,  Administrator,  15141 
Agency  heads;  disposition  of  rights,  etc., 
27767 
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Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration,  1414,  23694.  43772 
Assistant  Secretary  for  Health.  22054.  49930 
Centers  for  Disease  Control,  7403,  36644, 

45593,  46944.  49931.  52238 
Food  and  Drug  Administration.  2889,  8978, 

34588.  53072 
Health  Resources  and  Services 

Administration.  8514.  27571,  34588, 
46665 
Administrator,  4077,  5470,  12993,  39649 
Health  Care  DeHvery  and  Assistance 
Bureau,  Director,  4076,  19825,  28916. 
30103,  32494,  34589.  37353,  46944 
Management  Systems  and  Policy  Division  et 
al.,  5321 
Maternal  and  Child  Health  and  Resources 
Development  Bureau,  Director,  46944 
National  AIDS  Program  Office,  10569 
National  Institutes  of  Health,  4458,  15141, 

15290,  19048,  44126 
National  Vaccine  Program  Office,  36127, 

36128 
PHS  Agency  Heads;  Federal  Technology 

Transfer  Act,  5046 
Resource  Management  Office  et  al.,  1 1348 
Rural  Health  Policy  Office.  Director, 
40789 
Saint  Elizabeths  Hospital;  administrative  and 

medical  records,  34589 
Surgeon  General.  5046 
Patent  licenses,  exclusive: 

Henkin.  Robert  J.,  M.D..  11562 
Privacy  Act: 
Computer  matching  program,  1 1 562 
Systems  of  records,  6874,  9815,  15141,  22225. 
23850,  30720.  30724.  36377,  39534.  41242 
Systems  of  records;  annual  publicatioa. 
47302 

Railroad  Retireoient  Board 

RULES 

Federal  claims  collection;  administrative  ofhet. 

45261 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities,  43429 
Correction,  44976 
Privacy  Act;  implementation,  3198 
Railroad  hiring  requirements,  etc.,  3200 
Railroad  Retirement  Act: 
Employee  representative,  39255 
Redrement  annuities;  reporting  and 

recordkeeping  requirements,  17182 
Transfer,  assignment,  or  waiver  of  payments, 
35806 
Railroad  Unemployment  Iiuurance  Act: 
Unemployment  benefits  claims  processing, 
advene  decisions  appeals,  and  erroneous 
payment  recovery  waiver,  initial 
determinations,  2485 

PROPOSED  RULES 

Federal  claims  collection;  administrative  offset, 
143 

Railroad  Retirement  Act: 
Annuity  beginning  and  ending  dates.  44477 
Annuity  or  lump  sum  applications.  40901 
Employee  representative.  20136 
Employment  relation,  35515 
Social  security  benefh  payment.  393 1 5 
Transfer,  assignment,  or  waiver  of  payments, 
22184 

Regulatory  agenda.  14512.  42666 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  462.  3281.  5668.  6898.  7272. 


1 1719.  15319,  15320,  16205,  16923,  29405, 

34851,  44543.  45407.  48052,  48350,  53111, 

53112 
Meetings: 

Actuarial  Advisory  Committee,  16206 
Meetings;  Sunshine  Act,  838,  6915,  15334, 

24169,  338%,  41277 
Privacy  Act: 

Computer  matching  program,  30360 
Railroad  Unemployment  Insurance  Act; 

determination,  49369 
Supplemental  annuity  program;  determination 

of  quarterly  rate  of  excise  tax,  5668.  21958, 

35141,  49370 

Reclamation  Bureau 

RULES 

Projects  governed  by  Federal  reclamation 
laws,  acreage  limitations;  audits  for 
compliance,  water  rates  for  land  held 
under  extended  recordable  contracts,  etc.. 
50530 

PROPOSED  RULES 

Projects  governed  by  Federal  reclamation 
laws,  acreage  limitations;  audits  for 
compliance,  water  rates  for  land  held 
under  extended  recordable  contracts,  etc., 
21857 

NOTICES 

Agency  information  collection  activities  imder 

OMB  review,  16475,  32702.  32719 
Central  Valley  Project.  CA: 
Irrigation  rateaetting  policy  approval  and 

availability,  18357 
Land  transfer  to  Forest  Service,  19056 
Colorado-Big  Thompson  Project,  CO;  decision 
not  to  transfer  operation  and  maintenance 
to  Northern  Colorado  Water  Conservancy 
District,  15146 
Contract  negotiations: 
Quarterly  status  tabulation  of  water  service 

and  ivpnyment.  4227,  15897,  26320, 

43939 
Environmental  statements;  availability,  etc.: 
AB  Lateral  Hydropower  Facility, 

Unoompahgre  Hydropower  Project. 

CO.  52243 
All-American  Canal  Project.  CA.  3081.  3082 
Boulder  Canyon  Project,  AZ  and  NV; 

hydropower  development,  26893,  45826 
Central  Valley  Project,  CA.  49243 
Central  Valley  Project,  CA;  Kellogg  Unit 

reformulation  study,  50471 
Colorado  River  Basin;  investigation  and 

potential  construction  of  cogeneration- 

deaalination  plants,  43480 
Colorado  River  Water  Quality  Improvement 

Program.  Price-San  Rafael  Rivers 

Salinity  Control  Unit.  UT,  30732 
Colorado  River  Water  Quality  Improvement 

Program,  UT,  34172 
Colorado-Big  Thompson.  Windy  Gap 

Projects,  CO;  Green  Mountain 

Reservoir,  9820 
Delta-Mendota  CaUfomia  Aqueduct  Intertie 

Project.  CA.  27772 
Dolores  Project.  CO.  7404 
Lake  Bcrrycssa  Reservoir  Area  management 

plan.  CA.  24371 
New  Mdooes  water  supply  project.  CA. 

5837 
San  Jacinto  Project,  TX.  45600 
San  Xavier  Developineat  Pnged,  AZ, 

43943.  49363 


Seawater  Intrusion  Project.  CA,  11568 
Umatilla  Basin  Project,  OR,  5054 
WesUide  Irrigation  project  et  al.,  WY,  37060 
Wind-Hydroelectric  Project,  WY,  et  al., 
17117 
Meetings: 
Colorado  River  Basin  Salinity  Control 

Advisory  Council,  36659 
Colorado  River  Floodway  Task  Force, 

39653 
Trinity  River  Task  Force,  35386 
Realty  actions;  sales,  leases,  etc.: 
Arizona.  44130,  46015 
California,  1523,  49243 
Water  resources  planning;  discount  rate 
change.  49244 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Social  services  for  refugees  and  Cuban/ 
Haitian  entrants;  State  allocations,  5646. 
20688 

Regulatory  Information  Serrice  Center 

PROPOSED  RULES 

Unified  agenda  of  Federal  regulations.  13602. 
41702 

Research  and  Special  Programs 
Administration 

RULES 

Aviation  proceedings: 

See  entries  under  Transportation,  epartment. 
Hazardous  materials: 
Editorial  corrections  and  clarifications,  38272 
Hazardous  substances;  listing  and  reportable 

quantities;  CFR  correction,  8846 
Miscellaneous  amendments,  37576 
Molten  sulfur,  17158 
Overpack  for  fissile  uranium  hexafluoride; 

transport  and  use  safety.  36548 
Radioactive  materials  transportation — 
Route  plans  notification,  16991 
State  alternative  routes  designations,  16990 
Pipeline  safety: 
Gas  and  hazardous  liquid  pipelines  and 
liquefied  natural  gas  facilities;  unsafe 
conditions  reporting,  24942 
Correction,  26560,  29800 
Natural  gas  transportation,  etc.— 

Drug  testing;  gas  and  hazardous  liquid 
pipelines  and  liquefied  natural  gas 
facilities,  47084 
Standards  and  procedures;  miscellaneous 
amendments,  1633 
Non-welded  tie-in  joints;  pressure  testing 

exceptions,  36028 
Transportation  of  natural  and  other  gas  by 
pipeline;  ASTM  D2S13  incorporation  by 
reference,  36793 

PROPOSED  RULES 

Aviation  proceedings: 
See  entries  under  Transportation 

Department. 
Hazardous  materials: 
Etiologic  agents.  45525 
Fireworks  and  novelties,  construction 

standard;  transportation  approval,  4348 
Highway  routing  standards  for 

transportation  of  non-radioactive 

materials.  11618,39114 


Performance-oriented  packaging  standards, 

12442,  45868 
Radioactive  materials;  exceptions  for 

specified  quantities,  49895 
Shippers;  tank  car  tanks  with  localized  thin 

spots  use,  4862 
Tank  car  tanks;  cracks,  pits,  corrosion,  lining 
flaws,  thermal  protection  flaws,  etc., 
detection  and  repair.  4862 
Transportation  of  hazardous  materials — 
International  Civil  Aviation  Organization's 
technical  instructions  implementation. 
35968 
Miscellaneous  amendments.  36410 
Uranium  hexafluoride,  11320 
Pipeline  safety: 
Hazardous  Uquids  transportation — 

Damage  prevention  programs,  24747 
Iron  and  copper  pipe,  etc.;  reference 

standards  deletion,  24968 
Natural  gas  transportation,  etc. — 
Compressor  station  buildings;  gas 

detection  and  monitoring,  10906 
Damage  prevention  programs,  24747 
Maximum  allowable  operating  pressure; 
alternative  method;  confirmation  or 
revision,  1043 
Non-welded  tie-in  joints;  pressure  testing 

exception,  1045 
Pipeline  operations;  drug  use  control, 
25892,  26615,  32263 
NOTICES 
Global  positioning  system  block  II  signal 

testing;  availability,  10031 
Hazardous  materials: 
Applications;  exemptions,  renewals,  etc., 
1090-1096,  1882,  3974.  3976.  7282.  7826. 
8020,  9401,  11930,  12220,  12222,  16492, 
16501,  17529,  17530,  19850,  22259, 
22261,  23717.  26926,  26928,  28747, 
30370,  30901,  30903,  36529,  36530, 
40310,  40311,  45847,  45848,  51024,  51026 
Inconsistency  rulings,  etc. — 
California:  Yellow  Freight  Systems,  Inc., 

39196 
Connecticut;  Citizens  Against  Nuclear 

Trucking,  1089,  46735 
Harmon,  Lawrence  H.,  Energy  . 

Department,  CO,  30418 
Maryland  Heights,  MO,  20736 
Nevada;  Southern  Pacific  TransporUtion 

Co.,  11600 
New  York  City,  NY,  5538,  32184 
New  York  City,  NY;  National  Tank  Truck 

Carriers,  Inc.,  et  al.,  16840 
Prince  Georges  County,  MD,  28850 
San  Antonio,  TX;  McGil  Specialized 
Carriers,  Inc.,  19848 
Radioactive  materials,  safe  transport; 

International  Atomic  Energy  Agency 
revisions;  availability,  46973 
Meetings: 
Aviation,  Marine,  and  Land  Radionavigation 

Users  Conference,  2805 
Hazardous  Materials  Advisory  Council,  3286 
International  standards  on  transport  of 
dangerous  goods,  11586,  24826.  36387, 
43794 
Technical  Hazardous  Liquid  Pipeline  Safety 

Standards  Committee,  28932 
Technical  Pipeline  Safety  Standards 
Committee,  28932 
Pipeline  safety  user  fees,  27795 
Pipeline  safety;  waiver  petitions: 
Boston  Gas  Co..  36942 
Southern  Natural  Gas  Co..  1884 


Rural  Electrification  Administration 

RULES 

Electric  loan  policies  and  application 

procedures,  40718 
Electric  standards  and  specifications: 
Electric  transmission  specifications  and 

drawings.  44174 
Electric  transmission  specifications  and 
drawings  for  1 15  kV  to  230  kV 
structures,  etc.tBnttetins  50-1  and  50-2). 
39226 
Federal  Financing  Bank  loans,  REA 

guaranteed;  prepayment,  2468 
REA  privatization  demonstration  program, 

37731 
Telecommunications  contracts;  standard  forms, 

15545 
PROPOSED  RULES 

Credit  account  computations  and  procedures 
cushion,  48651 
Correction,  51029 
Electric  borrowers;  criteria  for  REA  approvals 
required  under  mortgage,  financial  and 
management  matters,  47820 
Electric  loan'  policies  and  application 

procedures,  15228 
Margin  stabilization  plans,  revenue  and  expense 
deferrals,  and  refunds  of  previously 
recorded  revenue,  44887 
Rural  development: 
Rural  economic  development  loan  and  grant 
program,  43442 
Correction,  44594 
Rural  Electrification  and  Telephone  Revolving 
Fund;  cushion  of  credit  payments  program 
and  rural  economic  development 
subaccount,  11511 
Special  equipment  contracts  forms;  revision, 

10545 
Telephone  borrowers: 
Accounting  system  requirements,  47959 
Central  office  equipment  contracts  (including 
and  not  including  installation),  140 
Telephone  loan  program;  loan  fimds  advance 

and  disbursement,  31877 
Telephone  program: 

Acquisitions,  mergers,  and  consolidations, 
40896 
Correction,  47299 
Architectural  and  engineering  services, 

28651 
Equipment,  and  construction,  31346 
Lmns  and  pre-loan  procedures  and 
requirements,  etc.,  32235 
Loan  processing  procedures 
Correction.  40734.  47299 
Telephone  standards  and  specifications: 
E>igital  lightwave  transmission  systems,  8219 
Digital  stored  program  controlled  central 

office  equipment,  51119 
Direct  buried  plant  construction,  conduit  and 
manhole  contruction,  etc.,  38965 

NOTICES 

Environmental  sutements;  availability,  etc.: 
Alabama  Electric  Cooperative,  45135 
Alabama  Electric  Cooperative,  Inc.,  10263 
Dairyland  Power  Cooperative,  22551 
Edgecombe-Martin  County  Electric 

Membership  Corp.,  36476 
KAMO  Electric  Cooperative,  Inc.,  159 
Magic  Valley  Electric  Cooperative,  Inc., 

16440 
MidsUte  Electric  Cooperative,  Inc.,  15250 
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Oglethorpe  Power  Corp..  27377,  29928, 

40749,  46641 
Old  Dominion  Electric  Cooperative,  44033 
Seminole  Electric  Cooperative,  Inc.,  46641 
Southern  Maryland  Electric  Cooperative, 

Inc..  17738,  52752 
Tri-State  Generation  &  Transmission 

Association,  Inc.,  18222 
Western  Fanners  Electric  Cooperative.  544. 

50559 
Loan  guarantee,  proposed: 
Oglethorpe  Power  Corp.,  29507 

Rural  Telephone  Bank 

RULES 

Loan  policies; 
Interest  rates.  6969,  36782,  42938 

Correction.  39014,  44173 
Prepayment  premium,  temporary  waiver, 
1743 

Saint  Lawrence  Seaway  Develoinnait 
Corporation 

RULES 

Tarifr  of  tolls.  4395 

PROPOSED  RULES 

Tariff  of  tolls.  53012 
NOTICES 
Meetings: 
Advisory  Board,  5851.  18020,  31134.  45648 

Sdence  and  Technology  Policy  Office 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Aeronautical  Policy  Review  Committee. 
6891 
Meetings: 
Biotechnology  Science  Coordinating 

Committee,  22384 
Semiconductors  National  Advisory 

Committee,  52538 
White  House  Science  Council,  6043,  15161, 
24536.43059.53112 
Protection  of  human  subjects;  final  model 
Federal  policy.  45660 

Secret  Serrice  ^ 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership. 
23844 

Securities  and  Exchange  Commission 

RULES 

Accountants'  independence;  correspondence 

availability.  42944 
Accounting  bulletins,  staff: 
Allocation  of  debt  issue  costs  in  business 

combination  accounted  for  as  purchase.. 

7892 
De  minimis  sales,  1341 
Financial  statement  requirements  for 

businesses  acquired  or  to  be  acquired, 

47800 
Mexican  E)ebt  Exchange  transaction; 

accounting  and  disclosure,  865 
Principal  stockholder  transactions  for  benefit 

of  company,  34713 
Push  down  basis  of  accounting  in  separate 

financial  statements  of  subsidiaries 

acquired  in  purchase  transactions,  109 


Quaai-reorganizations  and  deficit 

eliminations,  33454 
Registrant  diacloaures,  109 
Conflict  of  interests: 
Members'  and  employees'  aecurities 
transactions.  18552 
Interpretative,  no-action,  and  certain  exemption 
letters;  expedited  publication.  12412.  32604 
Investment  advisers: 

Advertisements;  recordkeeping.  32033 
Investment  companies: 
Advertising,  3868,  15022 
Defense  contract  procuicment  inquiry; 
diacloaure  obligations;  interpretation. 
29226 
Mutual  fund  expenses;  consolidated 
disclosure,  3192 
Nondiscrimination  on  basis  of  handicap  in 
federally'Coaducted  programs  and 
activities,  25872 
Organization,  functions,  and  authority 
delegations: 
General  Counsel,  17458 
Market  Regulation  Division,  Director, 
30838,  51537 
Practice  rules: 
Agency  orders  review;  receipt  of  copies  of 

petitions,  28191 
Hearings  in  proceedings  against 

profeaaionals,  public  or  nonpublic  (Rule  << 
2(e)(7)),  26427 
Registration  requirements  exemptions; 
Regulation  D  revisions  and  offers  and 
sales  of  securities  under  employee  benefit 
plans  and  employment  contracts,  12918 
Reporting  and  recordkeeping  requirements, 

9763 
Securities: 
Defense  contract  procurement  inquiry; 
disclosure  obligations;  interpretation, 
29226 
Disclosure  requirements;  Regulation  S-K, 
Form  8-K,  and  Schedule  14A;  changes 
in  accountants  and  opinion  shopping, 
12924 
Fees;  remittance  to  lockbox,  32890 
Foreign  government  securities;  exemption 
for  purposes  of  futures  trading,  43860 
Oovemment  Securities  Act; 
implementation — 
Form  BD  revision,  etc.,  2484,  23383 
Newly  registered  government  securities 
dealers;  examinations  schedule,  4120 
Investment  companies;  advertising,  3868, 
15022 
Correction,  5269 
Lost  and  stolen  securities  program,  37281 

Correction,  40721 
Mutual  fund  expenses;  consolidated 

disclosure.  3192 
Prospectus  delivery  for  aftermarket 

transactions.  11841 
Proxy  rules — 
Filing  requirements,  shareholder  proposals. 
etc.;  correction,  9767 
Registration  requirements  exemptions; 
Regulation  D  revisions  and  offers  and 
sales  of  securities  under  employee 
benefit  plans  and  employment  contracts, 
7866 
Securities  Exchange  Act;  elimination  of 
obsolete  rules 
Correction,  43800 
Securities  transactions  confirmation,  40721 


Shareholder  communications,  facilitalioa 
Employee  benefit  plan  participants 

exclusion;  proxy  processing  and  direct 
communications  provisions,  16399 
Short  sales  in  connection  with  public 

offering.  33455 
Transactions  exempt  from  transaction  fees, 

17180 
Voting  rights  listing  standards; 
ditenfranchisement  rule.  26376 
Correction,  26992 
Securities  Investor  Protection  Corp.  rules; 
claims  satisfaction,  uniform  procedure, 
10368 

PROPOSED  RULES 

Interpretative,  no-action,  and  certain  exemption 

letters;  expedited  publication,  12429 
Investment  advisers: 
Small  investment  adviser^  registratioa 

exemption,  36997 
Investment  companies: 
Accountants;  filings  forms,  29914 
Fiscal  year  changes,  issuer  reporting,  and 

filing  requirements,  etc.,  21670 
Registered  open-end  investment  companies 

and  unit  investment  trusts;  exchange 

offers,  30299 
Registered  open-end  management  investment 

companies;  asset-based  sales  loads 

payment,  23258 
Variable  annuity  separate  account  expenses; 

consolidated  disclosure,  27872 
Regulatory  agenda,  14714,  42868 
Securities: 
Disclosure  requirements;  Regulation  S-K  and 

Form  8-K;  changes  in  accountants  and 

resignations  of  Directors,  filing 

provisions,  12948 
Fiscal  year  changes,  issuer  reporting,  and 

filhig  requirements,  etc.,  21670 
Foreign  broker-dealers;  registration 

requirements,  23645,  33147,  38967 
Foreign  govenmient  securities;  exemption 

for  purposes  of  futures  trading,  31709 
Government  Securities  Act; 

implementation — 
Form  BD  revision,  etc.,  2854 
Limited  partnerships  in  specified  industries; 

acquisitions,  26718 
Management's  responsibilities  report; 

inclusion  in  Forms  lO-K  and  N-SAR 

and  annual  reports  to  security  holders, 

28009 
Municipal  securities  underwriters;  disclosure 

requirements,  37778 
Offshore  offers  and  sales,  22661 
Ownership  reports  and  trading  by  officers, 

directors,  and  principal  stockholders, 

49997 
Registered  open-end  management  investment 

companies;  asset-based  sales  loads 

payment,  23258,  35830 
Registered  open-end  management  investment 

companies;  deferred  sales  loads 

exemptions.  45275 
Registration  requirements  exemptions; 

Regulation  D  revisions  and  offers  and 

sales  of  securities  under  employee 

benefit  plans  and  employment  contracts, 

7870 
Restricted  securities;  resale,  44016,  50038 
Securities  Exchange  Act;  obsolete  rules 

elimination,  41205 
Securities  exemption;  obligation  by  state  or 

political  subdivision;  rescinded,  41204 
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Short  sales;  prohibited  stock  distributions; 
and  public  offerings,  manipulative 
practices;  withdrawn,  41206 
Variable  annuity  separate  account  expenses; 
consolidated  disclosure,  27872 
Securities  Investor  Protection  Corp.  rules; 
claims  satisfaction,  uniform  procedure, 
1793 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  973,  3093,  3094,  7874,  8829, 
10311,  10323.  11386,  11719,  12740.  16803. 
21751.  22753.  23161,  25556,  27584,  27914, 
28928,  29974,  30153.  32807.  36383,  36928. 
39388.  43791.  45407,  47288.  48052.  48605. 
49621.  50145.  51022,  52539,  53113 
Consolidated  quotation  plan  and  consolidated 

transaction  plan;  amendments,  12837 
Meetings;  Sunshine  Act,  96,  655,  1102,  1440, 
1978.  2810.  3979.  4816,  5079,  5683.  6057. 
7465.  7830.  9405.  10329.  11001.  11589. 
12098.  12495.  12864,  13378.  15618,  15772, 
16614,  17817,  18655.  19367.  20937.  21545, 
22425,  23849,  24399,  25567.  26538.  26711, 
27594,  28755,  28756,  29112.  30163,  34367. 
35254.  36149,  36694.  38137.  38834,  39716, 
40822,  41648.  43967.  46744,  47900,  49270, 
50136.30621.51949,53119 
Securitfr::: 
Foreign  issuers;  registration  and  reporting 

requirements  exemption;  list,  27418 
International  securities  markets;  policy 

sutement,  46963 
State  securities  registration  requirements; 
model  uniform  marketplace  exemptions, 
52550 
Uniformity  of  securities  laws;  conference, 
3647 
Self-regulatory  organizations: 
Clearing  agency  registration  applications — 
Clearing  Corp.  for  Options  and  Securities, 

47597,  52282 
Delta  Government  Options  Corp.,  29536, 

40816 
Delta  Government  Securities  Options 

Corp.,  33209 
Government  Securities  Clearing  Corp., 

19839 
Intermarket  Clearing  Corp.,  39556 
International  Securities  Clearing  Corp.. 

13210 
MBS  Clearing  Corp.,  29537 
Disciplinary  rule  violations  reporting — 
New  York  Stock  Exchange.  Inc.,  25400 
Self-regtilatory  organizations;  proposed  rule 
changes: 
American  Stock  Exchange,  Inc.,  2335,  4252, 
4491,  5504,  6044,  6899,  9388,  9528,  9721, 
10026,  11386,  11387,  16328,  16606, 
16803.  16805.  18634.  19073,  19838, 
22592,  25224,  25225,  23557,  28738, 
28929.  29293.  29975.  31779.  35571. 
36929.  37073,  38131.  39388.  39556, 
39832,  43060,  44271,  45407,  45637, 
46173,  48994,  48995,  51181,  52539 
American  Stock  Exchange,  Inc.,  et  al.,  296, 
2333.  20201.  20706,  25029.  29974,  46522, 
52541 
Boston  Stock  Exchange.  Inc..  15320.  27584, 

33565.40301,48995,51182 
Boston  Stock  Exchange.  Inc..  et  al..  45635 
Chicago  Board  Options  Exchange.  Inc., 
1427.  4253,  5064,  5065,  5235,  10026, 
10323,  11720,  12486,  12839,  12840, 
13458,  15480.  15934,  15935,  16206, 
20204.  22063,  22754,  24160,  25399, 


27249.  27586.  28484,  29976.  31781, 

35144,  38395,  39699.  44543,  44688, 

45833.46727.31184,32342 
Chicago  Board  Options  Exchange,  Inc.,  et 

al.,  648,  41637 
Cinciimati  Stock  Exchange,  Inc.,  6722, 

13937,  23031,  28094.  29337,  34831,  46958 
Depository  Trust  Co.,  190,  2124,  4249,  6900, 

9530,  9531.  12841.  16923,  17522,  20056. 

25557.  26124.  26698.  27587,  28096. 

29096,  29294,  30893,  31789,  31947, 

32962,  34852,  36142,  41262,  45636, 

43638,  50143,  52283 
Government  Securities  Clearing  Corp., 

33567,  39390,  45835 
MBS  Clearing  Corp.,  5337,  5338,  6045,  7454, 

8829,  8830,  10962,  16808-16818,  18641, 

19362,  22757,  23162,  33567,  37895, 
39563,  43309,  44691,  44971,  48350,  49807 

Midwest  Clearing  Corp.,  5505,  6213.  10027. 

16820,  18642,  24537,  26349,  30742. 

31790.  35944,  43954.  44544.  45835. 

48351,  48353 
Midwest  Clearing  Corp.  et  al.,  19074 
Midwest  Securities  Trust  Co.,  5337,  5506, 

5507,  6214,  27250,  30742,  40817,  45836, 

48332 
Midwest  Stock  Exchange,  Inc.,  649,  2897, 

6723,  9549,  9836,  15937.  16485.  20400. 

30362,  38396,  39564,  43061,  43062, 

44137,  44971,  48997,  51604 
Municipal  Securities  Rulemaking  Board, 

2335,  5238,  8533,  8832,  9550,  9837, 

21751,  34855,  52285 
National  Association  of  Securities  Dealers, 

Inc.,  462,  1430,  4087,  4254.  5668,  5846, 

5847.  6045.  6046.  6901.  8534.  8535,  8832. 

9156,  9157,  9389-9391.  9551.  10455, 

10964,  10965.  11156.  11157.  11578, 

13210,  13367,  13370,  14878,  15161, 

15327,  16207,  16331,  16486,  16488, 

16608,  16820,  17523,  18643,  19076, 

19363,  20708,  20923,  22594,  22598, 
24389,  24538,  25558.  25716,  26545, 
26546,  26699,  27588,  27589,  28485, 
29096,  29538,  29977,  30743,  30883, 
31786,  31790,  31948,  32963,  33568, 

34186,  34856-34858,  35395,  36143, 
37380,  37381,  38397,  39002,  39392, 
39702,  39703,  40149,  40303,  40809, 
41008,  41009,  41262,  41265,  41431, 
41434,  43063,  43310,  43957.  43958, 
44692,  45412,  45640,  45643,  45837. 
47599.  48998,  51605.  52286.  32287 

National  Securities  Clearing  Corp..  3101, 
4250,  4251.  4482.  6902,  9393,  12841, 
16488,  18188,  27915,  28486,  33568, 

34187,  37074,  38133,  39565,  49261, 
52544,  32546 

New  York  Stock  Exchange,  Inc.,  191,  192, 
3281,  4088,  4089,  4484,  5066,  5067,  7272, 
7273,  7458,  8834,  9157,  9159,  9394,  9554, 
9558,9559,  11157,  11579,  13041,  13371, 
15322,  16608,  16824,  17284-17287, 
17812,  18644,  20401,  20925,  22757, 
23474,  23475,  24389,  24539,  25560, 
26916,  28304,  28487,  28930,  31948, 
31949,  35396,  35399,  36682,  39393, 
39395,  39563,  40130,  41009,  43311, 
43498,  43500,  46731,  46959,  46962, 
47599,  47890,  48356,  48358,  49808, 
49949,  51333,  51610,  51941,  52554,  53113 

Options  aearing  Corp.,  3282,  4485,  7616, 
7996,  9160,  10960,  12842,  15323,  24543, 
23560,  26351,  26700,  26701,  36683, 
39367,  40812,  52901 


JuMry— DeccMber  19M  ANNUAL,  FEDERAL  REGISTER  INDEX 


Pacific  Clearing  Corp.,  20056.  26917 
Pacific  Clearing  Corp.  et  al.,  393% 
Pacific  Securities  Deposit  Trust  Corp.,  20057 
Pacific  Stock  Exchange,  Inc..  980,  5670, 
9396,  12212,  12488,  12844,  15325.  15761, 
16826,  23821,  27251.  27252,  27254, 
28303,  29100,  30883,  32313,  32808, 
32%3,  35945.  36522.  36523,  40152. 
40153.  41435.  43064,  43065.  46175, 
47892.  48359.  49621.  51185.  51611. 
51942,  52549 
Philadelphia  Depository  Trust  Co.,  6047, 

43838 
Philadelphia  Stock  Exchange,  Inc.,  5068, 

5508,  5671-5673,  6725,  6903.  7617,  8709. 
8835.  9160-9163.  9397.  9722.  10311, 
10323,  11388-11390,  12490,  12740, 
15326,  16828,  16829,  17132,  17292, 
17524,  17525,  19078.  20206.  20403. 
21753,  23709,  23822,  23823,  24390, 
25563,  27585,  29978,  30503,  31129, 
32318,  35247,  36930,  36931,  40814, 
43068,  50146,  51185,  52904,  52905 

Philadelphia  Stock  Exchange,  Inc.,  et  al., 

9722,  26547,  44690 
Stock  Clearing  Corp.  of  Philadelphia,  6049. 

49951 
Stock  Clearing  Corp.  of  Philadelphia  et  al., 
28739 
Self-regulatory  organizations;  unlisted  trading 
privileges: 
Boston  Stock  Exchange,  Inc.,  4248,  4249, 

5509.  8531,  8532,  15760,  15761,  17522, 
17813,  18367,  32489,  34185,  34629.  44136 

Cincinnati  Stock  Exchange,  Inc.,  975,  979, 

4800,  6900,  12091,  12214.  12487,  18367, 
20930,  24161,  30155,  36384,  45645 

Midwest  Stock  Exchange,  Inc.,  588,  1084, 
2125,  2126,  2557,  5510,  7276,  7616,  7824, 
8532,  8533,  9723,  12092,  12215,  12637, 
13370,  15327,  16485,  16486,  16924, 
19846,  20401,  21752,  24821,  25400, 
27250.  30156.  30157,  32490.  32964, 
34859,  36384,  38822,  40154,  43956, 
44137,  46521,  49370,  51605 

Pacific  Stock  Exchange,  Inc.,  980,  1429, 

8535.  15761.  18368.  27253,  3486a  46521, 
51023 

Philadelphia  Stock  Exchange,  Inc.,  980, 

1084,  1429,  2126,  2127.  2557.  3102.  4252. 

4801.  5510.  5511.  7276.  7277.  8535.  9165. 
9724.  10178.  10967,  12489,  12637,  13370, 
15328,  15763,  16489,  16924,  16925. 
17324,  17813,  18369,  19846,  19847, 
20403,  20930,  24162,  24822,  25401, 

*       26548,  27255,  30157.  34860,  35144. 

36685,  37381,  39573,  40154,  41266. 

43502,  43958,  44689,  45645,  46522. 

49622,  51023 
Senior  Executive  Service: 
Bonus  awards  schedule,  44692 
Performance  Review  Board;  membership, 

44692 
Applications,  hearings,  determinations,  etc.: 
ABT  Growth  Income  Trust  et  al.,  49622 
Acacia  Capital  Corp.  et  al.,  43792 
Adams.  Charles  D..  4092 
Advest  Advantage  Investment  Trust,  20207 
Agritronix,  Inc.,  et  al.,  23824 
AHA  Investment  Funds,  Inc.,  25032 
AIM  Convertible  Securities,  Inc.,  et  al.,  9838 
Alan  Jones  Pit  Stop  (USA)  Inc.  et  al..  35249 
Alex.  Brown  Cash  Reserve  Fund  et  al.. 

31795 
Allied  Capital  Corp.  et  al.,  22253 

US 


SEC 


SUA 


Allied-Signal  Inc..  12491 

American  AfTordable  Housing  VI  Limited 

Partnership  et  al.,  30887 
American  Airlines,  Inc.,  36517 
American  Benefit  Life  Insurance  Co.  et  al., 

7067 
American  British  Enterprises,  Inc.,  45177 
American  Capital  California  Tax-Exempt 

Trust  et  al.,  17526 
American  Charter  Funding  Corp.  et  al.,  4921 
American  Express  Funds  et  al.,  6904 
American  Home  Acceptance  Corp.,  20708 
American  Pain  ft  Stress,  Inc.,  et  al.,  11719, 

12092 
American  Realty  Trust  Co.,  19079 
American  Skandia  Life  Assurance  Corp.  et 

al.,  30888,  46007 
American  Tax  Credit  Properties  L.P.,  35946 
AMX  International,  Inc.,  19363 
Astrop  Family  of  Funds  Trust,  25035 
A.T.  Ohio  Tax-Free  Money  Fund  et  al., 

37899 
Australia  A  New  Zealand  Banking  Group 

Ltd.,  29538 
Bacardi  Corp.,  22599 
Balboa  Development,  Inc.,  12741 
Baldwin  Life  Insurance  Co.  et  al.,  40810 
Banco  Bilbao  Vizcaya.  S.A.,  35400 
Banco  De  Vizcaya,  S.A.,  973 
Banco  Espanol  Central  de  Credito,  S.A., 

49952 
Bank  of  New  England.  13208 
Barclays  Bank  PLC,  29406 
Banich-Foster  Corp-,  35143 
Bear  Stems  Secured  Investors  Inc..  15939 
Blanchard.  James  U..  Ill,  et  al..  18940 
Boettcher  Venture  Capital  Partners  11,  L.P., 

et  al..  1972 
Boston  Financial  Qualified  Housing  Tax 

Credit  LP.  II  et  al.,  26703 
Boston  Financial  Qualified  Housing  Tax 

CrediU  LP.  Ill  et  al.,  48605 
Brock  Exploration  1977-1,  Ltd.,  et  al.,  46966 
BRT  Realty  Trust.  2127 
Bullock  Aggressive  Growth  Shares,  Inc., 

47786 
Bullock  Growth  Shares,  Inc.,  49809 
Bullock  High  Income  Share,  Inc.,  47786 
Bullock  Monthly  Income  Shares,  Inc.,  46966 
Bullock  U.S.  Government  Income  Shares 

Inc.,  47787 
California  Fund  for  Investment  in  U.S. 

Government  Securities,  Inc.,  43413 
Canadian  Dollar  Portfolio  L.P.  et  al.,  4485, 

7074 
Canadian  Eagle  Exploration,  Inc.,  24822 
Capital  Southwest  Corp.,  20405 
Capital  T  Money  Fund,  38823 
Capital  T  Tax  Free  Fund.  38823 
Cardmal  Fund  Inc.  et  al.,  47601 
CDl  Corp.,  51613 
Centel  Capital  Corp.,  28740 
Centex  Acceptance  Corp.,  49624 
Cenvill  Investors,  Inc.,  3651 
Charter  National  Life  Insurance  Co.  et  al., 

35573 
Chase  Manhattan  lank.  N.A.,  9840 
Chemical  Mortgage  Acceptance  Corp., 

47893 
Chemical  New  York  Corp.,  8836 
Cheval/Alliance  U.S.  Equity  Fund,  20208 
Citicorp.  16330,  164S9 
Citioorp  HMneowaers,  Inc.,  et  al.,  8710 
College  A  Univeraity  Facility  Loan  Trust 

Two,  12845 
College  Retirement  Equitiei  Fund  et  al., 

2336 


Colonial  Value  Investing  Portfolios-Equity 

Portfolio  et  al..  5511 
Command  Government  Fund  et  al.,  5069 
Connecticut  Mutual  Life  Insurance  Co., 

17294 
Corporate  Cash  Management  Plus  Fund 

Inc..  29101 
Cortex  International.  Ltd.,  28097 
Criterion  Asset  Backed  Income  Fund.  Inc., 

22758 
Criterion  Equity  Trust,  34188 
CSW  Credit,  Inc..  et  al.,  24545 
CTC  Mansfield  Funding  Corp..  3094 
Cn  Technical,  Inc.,  27784 
CU  Members  Income  Fund,  Ltd.,  24822 
Daniels,  Richard  Alan,  52552 
De  Vegh  Mutual  Fund.  Inc..  35402 
Delaware  Group  of  California  Tax-Free 

Fund,  Inc.,  4093 
DelU  Air  Lines,  Inc.,  40155 
Discover  Credit  Corp.,  49625 
Dow  Coming  Corp.,  3803 
Dreyfus  A  Bonds  Plus,  Inc.,  et  al.,  23329 
Dreyfus  Foreign  Investors  GNMA  Fund. 

LP.,  et  al..  13038 
Drexel  Bumham  Fund  et  al.,  2897 
Drexel  Series  Trust,  2664 
Eastern  Air  Lines,  Inc.,  23161 
EBI  Series  Trust  et  al.,  3097 
E.F.  Hutton  ft  Co.  Inc.  et  al.,  17997,  22255 
Elana,  Inc.,  10580 
Eli  Scientific,  Inc.,  12742 
Enterprise  Group  of  Funds,  Inc.,  et  al., 

20931 
Equitable  Capital  Partners,  L.P.,  et  al., 

20059,  27784 
Equitable  Life  Assurance  Society  of  United 

Sutes,  51613 
Equitable  Money  Market  Account,  Inc., 

48746 
Equitable  Tax-Free  Account,  Inc.,  48747 
Faylen  Investors.  Inc.,  40133 
FB  MTP  Partners,  9398 
Federated  Short-Intermediate  Corporate 

Trust.  20933 
FFB  Equity  Trust.  34860 
FFB  Tax-Free  Trust.  34861 
FO  Series.  Inc..  et  al..  26548 
Fidelity  Investments  Life  Insurance  Co.  et 

al.,  44545 
Fidelty  Capital  Trust  et  al.,  16830 
Fiduciary  Capital  Partners,  L.P.,  et  al.,  31944 
Financial  Horizons  Investment  Trust  et  al., 

38398 
Financial  Horizons  Life  Insurance  Co.  et  al., 

41266 
First  Capital  Life  Insurance  Co.  et  al.,  1085 
First  Commercial  Separate  Account  A, 

52353 
Fust  Fidelity  he.,  23476 
First  InvcMOfs  Kild»yle  Fund,  Inc..  30147 
First  Investors  Natural  Resoures  Fund.  lac, 

34357 
First  Investors  Option  Fund.  Inc.,  et  aL. 

30M0 
First  Mntod  Fund.  Inc.  et  al.,  30611 
Fleet/Noratar  PInancia]  Group.  Inc..  32133 
FluidOrp..  16207 
Fo— den  kfaitMi  Fund  et  al..  3333 
Freedom  lavestowat  Trust  et  al.,  10179, 

23036,28097 
Freedwn  VasUMe  Aamnty  Funds.  49627 
FVL  Orowdi  Pad.  Inc.,  9163 
Oenend  BefcMC  Corp..  12742 
Oeimaay  nmdj>ic.,  3IM 
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Ooldcor,  Inc..  12832 

Golden  American  Life  Insurance  Co.  et  al., 

46322 
Goodyear  Tire  ft  Rubber  Co..  39553 
Great  Lakes  Chemical  Corp..  19080 
Greyhound-Dobbs  Inc.,  45415 
Grov^h  Industry  Shares,  Inc..  et  al..  49262 
GS  Mortgage  Securities  Corp..  8537 
G.T.  Global  Growth  Series  et  al..  89 
Guardian  Generation  Series  Trust,  47893. 

48360 
Guild  Gold  Fund.  24163 
GW  Utilities  Ltd..  20710 
Hartford  Life  Insurance  Co.  et  al..  6030 
Hiex  Development  USA.  Inc..  23710 
Home  Group  Trust.  23710 
Horizon  Funds.  977 
HT  Insight  Funds.  Inc..  21753 
Hutton  Municipal  Series  Inc.  et  al.,  36518 
IDS  Financial  Corp.  et  al.,  18001 
IDS  Investment  Program,  50613 
lEM,  S.A.  de  C.V.,  36931 
Imperial  Portfolios,  Inc.,  30153 
Institutional  Investors  Tax-Advantaged 

Income  Fund,  Inc.,  2339 
Integrated  Medical  Venture  Partners.  L.P.. 

et  al..  27255 
Integrated  Resources  Series  Trust,  3654 
Interact  Portfolio  Series  et  al.,  6906 
International  Cash  Portfolios,  16925 
International  Telecharge,  Inc.,  8837 
Investors  Accumulation  Plan,  50613 
Istituto  Mobiliare  Italiano  et  al.,  40158 
Katz,  Robert  A..  9841 
Keystone  Provident  Life  Insurance  Co.  et 

al.,  22600,  49954 
Kidder,  Peabody  ft  Co.  Inc.,  et  al.,  40157. 

44692 
Kidder,  Peabody  Acceptance  Corp.  I,  16832 
Kinesis,  Inc.,  24823 
Landmark  American  Corp.,  27237 
Leader  Funding  Corp.  I  et  al.,  4488 
Leisure  Technology,  Inc.,  16926 
Liberty  Cash  Management  Fund,  Inc.,  24823 
Life  Insurance  Co.  of  Virginia  et  al.,  871 1 
Lifetime  Gold  ft  Precious  Metals  Trust  et 

al.,  28742 
MacAndiews  ft  Forbes  Holdings  Inc.  et  al., 

23477 
MacKay-Shields  MainSuy  Series  Fund, 

49810 
MacKay-Shields  MainStay  Tax  Free  Bond 

Fund,  1874 
Mariner  Funds  Trust,  23477 
MarketAmerica  Trust,  49627 
Massachusetts  Mutual  Life  Insurance  Co.  et 

al.,  39008 
MaasMutual  Equity  Investoa  Trust,  24163 
Maamutual  Income  Investors,  Inc.,  4330C 
MaasMutual  Liquid  Aaaett  Trust  et  al..  3848 
MaMer  Reserves  Income  Fund,  28744 
MBL  Oi«wth  Fund,  Inc.,  et  al.,  47896 
Medallion  Funding  Corp..  3968 
Merrill  Lynch  Calilbmia  Municipal  Bond 

Trust  et  aL.  29294 
M.E.S.B.I.C..  Inc..  3070 
MetLife-State  Street  Equity  Trust  et  al.. 

7997 
Metropolitan  Life  Variable  Account  C, 

10028 
Metropolitaa  Variable  Account  B  of 

MetropsUtan  Life  Insunnce  Co.,  10829 
Mctrepalitaa  VuiMi  AocMHt  D  of 

Mnwpolittn  Life  lanmoe  Co.,  10030 
MGI  Prwperties.  4S4M 
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Microsoft  Corp..  22602 
Midlantic  Funding  Corp..  43302 
Midwest  Income  Tract  et  al..  43839 
Mississippi  Power  ft  Light  Co.  et  al..  8712 
ML  Convertible  Securities.  Inc.,  7460 
ML  Oklahoma  Venture  Partners,  Limited 

Partnerships,  et  al.,  44272 
ML  Venture  Partners  I,  L.P.,  et  al.,  31792 
ML  Venture  Partners  II,  L.P.,  et  al.,  30744 
Monareh  Life  Insurance  Co.  et  aL,  30892 
Money  Market  Fund.  Inc..  3334 
Mortgage  Bankers  Financial  Corp.  I  et  al.. 

23226 
Moto-Photo.  Inc..  3282 
Mutual  Benefit  Life  Insurance  Co.  et  al., 

1425 
Mutual  Life  Insurance  Co.  of  New  York  et 

al.,  13040 
Mutual  of  America  Life  Insurance  Co.  et  al., 

35142 
National  Balanced  Fund.  23364 
National  Int^rity  Life  Insurance  Co.  et  al.. 

5314 
National  Liquid  Reserves.  Inc..  et  al..  33889 
National  Rural  Utilities  Cooperative  Finance 

Corp..  50148 
National  Securities  New  York  Tax  Exempt 

Bond  Fund.  26351 
Nationwide  Life  Insurance  Co..  12743 
Nationwide  Life  Insurance  Co.  et  al..  1693. 

40305.  41267 
New  Biigl«iirf  Mutual  life  Insurance  Co.  et 

al..  12852,  27917 
Norstar  Bancorp.  Inc..  16491 
North  American  Life  ft  Casualty  Co.  et  al.. 

45414 
Northwest  Airlines.  Inc..  51023 
Noverco,  Inc..  et  al.,  49263 
Oppenbeimer  Challenger  Fund,  51334 
Oxford  Acceptance  Corp.,  4801 
Oxford  Acceptance  Corp.  Ill,  4805 
Oxford  Acceptance  Corp.  FV,  4807,  4811 
Pacific  American  Income  Shares.  Inc..  et  al.. 

49811 
Pacific  Horizon  California  Tax-Exempt  Bond 

Portfolio,  Inc.,  et  al.,  48361 
PaineWeber  America  Fund  et  al.,  35574 
Park  Avenue  New  York  Tax  Exempt  Money 

Market  Fund.  Inc..  51614 
Participantt  Trust  Co..  46008 
Piedmont  AvUtion.  Inc.,  10968,  37666,  43939 
Piedmont  Income  Fund,  Inc.,  32335 
Pierpont  Money  Market  Fund  et  al.,  39010 
Pilgrim  Adjustable  Rate  Fund  et  al.,  26352 
Pope.  Evans  ft  Robbins  Inc.,  51613 
Premier  Money  Market  Fund.  Inc..  36932 
Premier  Variable  Annuity  Account.  4081 1 
Presidential  Life  Insurance  Co.  et  al..  8536 
Principal  Equity  Fund  Accumulation  Plan, 

49813 
Principal  Equity  Fund,  Inc.,  49812 
Principal  Preservation  Tax-Exempt  Fund, 

Inc.,  47602 
Principal  Preservation  Tax-Exempt 

Portfolios,  Inc.,  47603 
PriiKor  Cash  Management  Fiind.  Inc.,  et  al., 

33403 
Progress  Common  Stock  Fund,  Inc.,  48998 
Progress  Fixed  Income  Fund,  Inc.,  48999 
Progress  Tax-Exempt  Fund,  Inc.,  49000 
Prudential-Bache  Adjustable  Rate  Preferred 

Stock  Fund,  Inc.,  et  al.,  3674 
Prudential-Bache  Global  Fund,  Inc.,  50614 
Public  Facility  Loan  Trust.  26918 
Public  utility  holding  company  filings.  981, 
1695,  2342,  3100,  3970,  4925,  5515,  6721, 


7824,  9361,  10318,  11391,  12215,  13041, 

15162,  13942,  16833.  17811.  18941,  20208 

.22603.  22603.  23478,  23715,  26SSa 

28308.  29299.  30134.  31130,  31406, 

32316.  33569.  34862.  35143,  35575, 

36683,  37667,  39397.  40161.  41007. 

43312.  44275.  45643.  46324.  47604. 

48362.  49628.  49631.  30342.  31335.  32906 
Qualified  Housing  Partners  Limited 

Partnership  et  al.,  19080 
RBB  Fund,  Inc.,  30363 
RBSG  Capital  Corp.,  45177 
RCS  Emergmg  Growth  Fund.  3099 
Reliance  Financial  Services  Corp..  1084 
Rdiance  Group  Holdings.  Inc.,  1085 
Rdianoe  Groi^  Inc.,  1083 
Richardson  Onp.  et  al.,  37901 
Rodney  Square  Benchmark  U.S.  Treasury 

Fund.  Inc..  et  al.,  13942 
Rokaand  Fund,  Inc.,  23565 
Royal  Bank  of  Scotland  Groiq>  [ric  3282 
Royal  Buaaneas  Funds  Corp.,  48608 
Russell  Insurance  Funds,  Inc.,  et  al.,  8713 
Scientific  Leasing  Inc.,  30362 
Sea  Cash  Management  Fund,  Inc..  46733 
Securities  Investor  Protection  Corp..  27390. 

33948 
Security  Benefit  Life  Insurance  Co.  et  al.. 

10968 
Security  Mortgage  Acceptance  Corp.-l, 

47288 
Selected  Capital  Preservation  Trust.  6721 
Sdected  Investment  Managers  Capital 

Appreciation  Equity  Fund  et  al.,  3971 
Shearson  Lehman  Masachusetts  Municipals 

et  al.,  40306 
Sheller-Globe  Corp.,  43646 
Signal  Capital  Corp..  4490 
Smith  Barney  Mortgage  Cental  Corp.. 

23479 
Smith  Barney  Mortgage  Capital  Trusts  et  al.. 

23824 
South  Australian  Finance  (USA)  Ltd.  et  al., 

49000 
Standard  Logic,  Inc.,  12491 
Standard  OU  Co.  et  al.,  36520 
Strong  Precious  Metals  Fund,  Inc.,  50616 
Structured  Asset  Funding  Corp.  et  al.,  50482 
Stuart-James  Venture  Partners  I,  L.P.,  et  al., 

3656 
Sun  Life  Assurance  Co.  of  Canada  (U.S.)  et 

al.,  10318,  10320 
Sun  Life  Fmance  Corp.,  23827 
Sun  life  Insurance  ft  Annuity  Co.  of  New 

York  et  al.,  10321 
System  Energy  Resources,  Inc.,  et  al.,  3803 
Systematic  Plans  to  Accumulate  Shares  of 

Industries  Trend  Fund,  Inc.,  36385 
Taiwan  Fund,  Inc.,  51616 
TCI  Portfolios  Inc.  et  al.,  6718 
Technical  Price-Motion  Fund,  25565 
Technology  Funding  Partners  IV  et  al., 

41268 
Texaco,  Inc.,  40136 
T.H.  Lee  Acquisition  Fund  II,  L.P..  et  al., 

44277 
Thai  Fund,  Inc..  24824 
Thomson  McKiimon  Investment  Trust  et  al., 

38824 
Transohio  Funding,  Inc.,  13763 
Transworld  Ventures  Corp.,  24823 
Trident  Mortgage  Securities  Co.,  1874 
TRINOVA  Corp.,  49371 
TSC  Investment  Management,  Inc.,  20210 
UBZ  Corp.,  40812 
UC  Corp.,  16491 
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Union  Tank  Car  Co.,  32336 

United  Services  Life  Insurance  Co.  et  al., 

11923 
USAA  Mutual  Fund.  Inc..  et  al..  9842 
USAir.  Inc..  10969.  20038 
USR  Industriea.  Inc.,  9843 
Van  Kampen  Mertitt  U.S.  Government 

Fund  et  al.,  26333 
VariaUe  Annuity  Life  Insurance  Co. 

Separate  Account  One,  1087 
Variable  Aimuity  Life  Insurance  Co. 

Separate  Account  Two,  1087 
Vestar,  Inc.,  19082 
Victorian  PuUic  Authorities  Fmanoe 

Agency,  20712 
Virginia  Electiic  ft  Power  Co.,  32808 
Warner  Computer  Systems,  Inc.,  30363 
Wells  Fargo  Bank.  N.A.,  et  al.,  8837 
Western  Life  Insurance  Co.  et  al.,  7277 
Western  Reserve  Life  Assurance  Co.  of 

OUo  et  al.,  32557 
World  Reaovrces  IntemationaL  Inc..  16207 

Sdective  Scrrkc  Syitem 

RULES 

Registrant  processing.  23328 

PROPOSED  RULES 

Regulatory  agenda.  14320.  42674 

NOTICES 

Agency  informaticm  collection  activities  under 

OMB  review.  18644 
Conflict  of  interests.  26925 
Privacy  Act: 
Computer  matching  program.  21542.  27097 

SenteiidBg  CMudHkm,  United  States 

See  United  States  Sentencing  Commission 

SnaU  BnsiiieaB  Adminiitratioii 

RULES 

Business  loan  policy: 
Secondary  market  loan  or  pool  certificates; 
sale  privileges  suspension  or  revocation. 
7343 
Small  business  concerns;  loan  limits.  33459 
Conflict  of  interests,  38941 
Ddwrment  and  suspension  (nonprocuremeat), 

19161,  34474 
Disaster  loans: 
Economic  injury  and  physical  disaster 

assistance  to  contiguous  counties,  52112 
Federal  claims  collection: 
Income  tax  refund  oflaet.  4112 
Salary  oflset,  1606 
Grants  and  cooperative  agreements  to  State 
and  local  governments;  uniform 
administrative  requirements  (OMB  A- 102 
implementation).  8034 
Loans  to  State  and  local  devdopment 

companies.  1468.  10242 
Nondiscrimination  on  basis  of  handicap  in 
federally  conducted  programs  and 
activities,  19752 
Organization,  functions,  and  authority 
delegations: 
Field  offices;  program  activities,  36005 
Procurement  awistanor: 
Procurement  automated  source  system;  fee 
schedule.  4008 
Reporting  and  recordkeeping  requirements, 
9611 
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Small  biisiiien  tize  ttandardt: 

Aircraft,  aircraft  parts  and  enginea,  guided 

miaailet  and  space  vehicles,  etc.; 

research  and  development,  43422 

Commodity  contracts  brokers  and  dealers, 

29876 
Dredging  industry,  30668,  32370 
Natural  gas  distribution.  47663 
Research  and  development  on  aircraft,  parts, 

engines,  etc.,  10244 
Standard  Industrial  Classification  System; 
size  compatibility,  18821 
Correction,  26426 
Travel  agencies  industry,  18820 
Correction.  21347 
State  and  local  development  companies;  loan 

limits,  334S8 
Surety  bond  guarantee,  32193,  41149 
Correction,  34872 

PROPOSED  RULES 

Business  loan  policy: 
Credit  loans;  export  revolving  line,  32187 
Lender  fees,  33141 
Conflict  of  interests,  24727 
Disaster  loans: 
Flexible  repayment  schedules  and  buildings 

ineligible  for  flood  insurance,  29691 
Misapplication  of  loan  proceeds;  statutory 
penalty  procedures,  33494 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 110 
implementation),  44716 
Loans  to  State  and  local  development 

companies,  38737,  41331 
Management  assistance: 
International  market  sssistsnce;  Office  of 
International  Trade  services,  49673 
Minority  small  business  and  capital  ownership 
development: 
Business  Opportunity  Development  Reform 
Act;  implementation;  public  meetings, 
48330 
Eligibility  condition  for  socially  and 
economically  disadvantaged,  21482 
Procurement  assistance: 
Certificate  of  competency  program,  22013 
Procurement  automated  source  system;  fee 
schedule,  47346 
Regulatory  agenda,  14322,  42676 
Small  business  size  standards: 
Export  trading  and  management  companies, 

20837 
Refuse  and  garbage  collection  services, 
30691,36990 
correction,  32821 
Small  business  for  government  procurement, 

13232 
Surveying  and  mapping  services,  30689 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  982,  3804.  12492,  20403. 
27788.  29102,  29339,  30138.  34862.  40307. 
44346,49631.33114 
Disaster  declaration  requests;  discontinuance, 

21939 
Disaster  declaration  requests;  resumption, 

32134 
Disaster  loan  areas: 
Alabama.  3804 
Arkansas,  630,  1334,  49632 
Arkansas etal,  31943 
California.  3339,  32134,  32133,  40161 
Florida,  16833,  38826 
Guam,  2898 
Hawaii,  1696 


lUiaois,  32133,  39190 
Kentucky,  20934 
Marshall  Islands,  2344 
Minnesota.  38826 
Missisnppi.  1334 
Missouri.  49632 
Montana.  43313 
New  Jersey.  4814,  38826 
New  York.  21343,  32133.  33209 
North  CaroUna.  982,  30343 
North  Carolina  et  al.,  31946 
Northern  Mariana  Islands,  2899 
Oklahoma,  49632 
Pennsylvania.  982.  34188 
Pueito  Rico.  1334,  2343 
Souti  Dakota.  1696,  37073,  44947 
Tennessee,  388 
Texas,  1334,  13211,40818 
Wyoming,  40819 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Minority  small  business  and  capital 

ownership  development;  management 

and  technical  sssistanrr,  10380 
Women's  business  ownership  program; 

management  and  trchnifal  assist  snce, 

46733 
Interest  rates;  quarterly  determinations,  11380, 

24346 
Intergovernmental  review  of  agency  programs 
and  activities,  12834,  12836.  29102.  41642 
License  surrenders: 
Abbott  Capital  Corp.,  389 
Bankit  Financial  Corp.,  7461 
Beneficial  Capital  Corp.,  21343 
Camden  Investments,  Inc.,  1974 
Capital  Equity  Corp.,  37073 
Comerica  Capital  Corp..  1088 
Commercial  Capital.  Inc..  24826 
DGC  Capita]  Co.,  3104 
Doan  Resources  Limited  Partnership,  43840 
First  New  York  Small  Business  Investment 

Co.,  31616 
First  of  Nebraska  Investment  Corp.,  31616 
Granite  Sute  Capital,  Inc.,  28309 
Grocers  Small  Business  Investment  Corp., 

27591 
Holding  Capital  Management  Corp.,  22064 
Independence  Financial  Services,  Inc.,  33404 
Intergroup  Funding  Corp.,  29339 
Intergroup  Venture  Capital  Corp.,  16208 
Michigan  Capital  ft  Service,  Inc.,  389 
Nelson  Capital  Corp.,  47290 
Southwest  Venture  Capital,  Inc.,  12838 
Southwest  Venture  Corp.,  27789 
Twin  Ports  Capitol  Co.,  Inc.,  46733 
Vicksburg  Small  Business  Investment  Co., 

43960 
WUshire  Capital.  Inc.,  32133 
Loan  programs: 
Secondary  participation  guaranty  and 

certification  agreement  (SBA  Form 

1086).  7618,  26333 
Meetings: 
National  Advisory  Council,  13763.  33376 
National  Advisory  Council  Executive 

Committee.  32490 
National  Small  Business  Development 

Center  Advisory  Board.  1974,  18369, 

31796,40308 
Presidential  Advisory  Committee  on  Small 

and  Minority  Business  Ownership,  1696, 

11928,36328,39190 
Meetings;  regional  advisory  councils: 
Alabama,  46734 
Arizona.  3339.  32319 


Arkansaa,  6908.  3IS26 

California.  3339.  13328.  24946,  27392,  31796, 

34863.  39404,  46734 
Coonecticvt,  3239.  10970l  18369.  49840. 

92288 
Florida,  48093 
Georgia,  23064,  36927 
Hawaii.  6908,  24164,  41643 
Idaho,  19328,  40819 
Illinois,  4094,  9239 
Indiana.  17294,  47607 
Iowa.  12899,  22609,  33210 
Kansas.  48093 
Kentucky,  30747 
Louisiana.  4094.  26926 
Maine,  9017,  34863 
Maryland.  12898.  18369.  24164,  43904 
Massachusetts,  32139 
Michigan.  13763 
Minneaou.  23482.  38826 
Mississippi,  18369 

Missouri,  20934,  23841,  30747,  43841,  48033 
Montana.  7279,  33210 
Nebraska,  19084 
Nevada.  12839.43313 
New  Hampahire,  31946 
New  Jersey.  17293.  43841 
North  Carolina,  2344,  13763,  17293,  29339, 

40819 
North  Dakota.  39409,  38827 
Ohio.  47607 

Oklahoma.  22064,  48093 
Oregon,  12899,  36328 
Pennsylvania.  9363,  33403.  40819 
Puerto  Rico,  12838,  49264 
Rhode  Island,  13766 
South  Carolina,  12637,  30748 
South  Dakota.  38399 
Tennessee,  34863.  33403 
Texas,  2344,  2796,  17293,  27789,  30747, 

39409,  43904 
Utah.  19328.  38827 

Vermont,  12898,  19766,  34863,  49841,  49632 
Virgin  Islands,  12898 
Virginia.  39409 

Washington.  19766,  17299,  32319,  40820 
West  Virginia.  12898,  43904 
Wisconsin.  9018 
Wyoming,  39977 
Organization,  fimctions.  and  authority 

delegations  40308 
Supervisory  loan  officer;  correction.  32133 
Organization,  functions,  and  authority 
delegations: 
Disaster  Assistance.  Deputy  Associate 

Administrator,  et  al.,  41270 
Senior  Executive  Service: 
Performance  Review  Boards;  membership. 

40308 
Small  business  competitiveness  demonstration 

program;  policy  directive,  32889 
Small  business  innovation  research  program; 

policy  directive,  23829 
Small  business  investment  companies: 
Maximum  cost  of  money;  debenture  rate, 

3339,  22236,  38827,  32288 
AppHcatkms,  hearingf,  deunninatioiu,  etc: 
Alabama  Small  Business  Investment  Co., 

Inc.,  389,  12492 
Ameriway  Venture  Partners  I,  13163 
ArgonauU  MESBIC  Corp.,  9018,  26366 
Banc  One  Venture  Corp.,  31 132 
Bridger  Capital  Corp..  13211 
Brighten  Finance  &  Investment,  Inc.,  48609 
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Business  Assistance  Center-Minority 

Enterprise  Small  Business  Investment 
Co..  Inc..  48610 
Business  Capital  Investment  Co..  Inc.,  30138 
Calsafe  Capital  Corp..  40162 
Capital  Marketing  Corp..  38827 
Caribank  Capital  Corp..  29340 
Carnegie  Hill  Capital  Fund.  L.P.,  43960 
Citicorp  Investment  Inc.,  6032 
Concord  Finance  Corp..  39190 
Continental  Investment  Groups,  Inc.,  24346 
D.C.  Bancorp  Venture  Capital  Co.,  23717 
Diamond  Capital  Corp.,  6032 
EAB  Venture  Corp..  2796 
Esquire  Capital  Corp.,  28309 
F/N  Capital,  LP.,  40161 
Fidelcor  Capital  Corp.,  6032 
First  IntersUte  Equity  Corp.,  46734 
Pint  New  England  Capital  L.P.,  3071,  11928 
First  of  Nebraska  Investment  Corp.,  34189 
First  Wall  Street  SBIC,  LP..  49633 
F/N  Capital  Limited  Partnership,  49633 
Frontenac  Capital  Corp.,  3072 
Hidden  Oaks  Financial  Services,  Inc.,  8839, 

18188 
IBI  Capital  Corp.,  23842 
Jiffy  Lube  Capital  Corp..  390 
Live  Oak  Capital  Partners,  Ltd.,  49264 
Magazine  Partners,  Inc..  33209 
Mariner  Venture  Capital  Corp.,  34189 
MCap  Corp.,  12839 
Morgan  Investment  Corp.,  390 
Motor  Enterprises,  Inc.,  630 
MVenture  Corp..  30149 
Norwest  Venture  Partners-IL  46734 
Pacific  Capital  Fund,  Inc.,  39703 
Piecapital  Corp.,  23331 
Queneska  Capital  Corp.,  1696,  16208 
Raffensperger  Hughes  Venture  Corp.,  3102, 

17293 
Republic  SBI  Corp.,  13211 
Revelation  Resources,  Ltd.,  2343,  22064 
Rust  Capital.  Ltd..  23842 
San  Joaquin  Business  Investment  Group. 

Inc.,  16491 
San  Joaquin  Business  Services  Group,  Inc., 

2797 
Sigma  Capital  Corp.,  47788 
SLK  Capital  Corp.,  6033 
Southern  Ventures,  Inc.,  38399,  30149 
Sterling  Commercial  Capital,  Inc.,  26926, 

41643 
Trusty  Capital  Inc.,  32136 
UNCO  Ventures,  Inc..  30139,  40819 
Unicom  Ventures  II,  L.P.,  38400 
Unicom  Ventures,  Ltd,  38400 
Union  Venture  Corp,  26124 
U.S.  Bancorp  Capital  Corp.,  39398 
Walden  Capital  Partners.  390 
Wells  Fargo  Capital  Corp.,  27392.  48610 
Westem  Venture  Capital  Corp.,  38401 
Wood  River  Capital  Corp.,  30304 

Social  Security  AdminiitratioB 

RULES 

Disability  claims  evaluation;  vocational  factors 
(medical-vocational  rules);  performance 
and  validity,  31097 
Social  security  benefits: 

Benefits  during  appeal;  continued  payment, 

29011 
Cross  reference  corrections;  CFR  correction, 

43681 
Disability  and  blindness;  mental  disorders 
listings,  29878 


Federal  civilian  employees,  etc.;  U.S. 
coverage,  38943 
Correction,  44331 
Benefits  during  appeal;  continued  payment 

Correction,  39014 
Overpayment  recovery  against  equity  and 

good  conscience;  defmition,  23481 
State  and  local  government  employees, 
coverage,  32972 
Supplemental  security  income: 
AIDS;  impairments  listing.  3739 
Benefits  during  appeal;  continued  payment, 

29011 
Cross  reference  corrections;  CFR  correction, 

43681 
Excess  resources;  adjustment  or  recovery 
waiver,  16342 
Correction,  19836 
Federal  benefit  increases;  passaloi^  to 
recipients  of  State  supplementary 
payments;  correction,  4134 
Medicaid  eligiMlity  determinations,  12938 

Correction,  16613 
Optional  State  supplementary  payments 
calculation;  spousal  deeming,  23130 
Overpayment  recovery  against  equity  and 

good  conscience;  definition,  23481 
Real  property  diqjosition  and  transfer  of 

assets;  eligibility  determination,  13234 
Resources  definition,  23230 
Support  and  maintenance  assistance  based  on 
need;  exclusion  as  income  or  resource, 
39807 
PROPOSED  RULES 
Organization  and  procedures: 

Information  and  records  availability; 

acquiescence  rulings,  46628 
Social  security  number  cards,  38302 
Social  security  benefits: 
Benefits  entitlement;  reduction,  21687 
Consultative  examination  appointments  that 
are  not  kept;  nonpayment  policy,  39487 
Correction.  43186 
Direct  payment  to  beneficiaries  under  18 

years,  31886 
Disalnlity  determinations;  vocational  factors 
consideration,  21683 
Correction,  23484 
Employment,  wages,  self-employment,  and 
self-employment  income,  24727 
Correction,  28493 
Supplemental  security  income: 
Burial  and  burial  space;  resources  exdusien, 
33830 
Correction,  37909 
Consultative  examination  appointments  that 
arc  not  kept;  nonpayment  policy,  39487 
Correction,  45186 
Direct  payment  of  fees  to  representatives; 

prohibition,  18292 
Disability  claims;  evaluation  of  symptoms, 

including  pain,  33316 
Disability  determinations;  vocational  factors 

consideration,  21685 
Income  eligibility,  32252 
Resources;  accountability  and  eligibility, 
23126 
Correction,  24830 

NOTICES 

Attorney  fee  payment  process;  study.  9818 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Disability  program  demonstration  project, 

39534 
Research  demonstration  program.  16020, 
16931 
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Research  grants,  8980 
Medicare  claims  hearings  by  administrative  law 

judges,  20023 
Meetings: 
Mental  disorders  listening;  disability  benefk 
programs  revisions,  40133 
Organization,  functions,  and  authority 

delegations,  3322.  29778,  45987,  50300 
Privacy  Act: 

Computer  matching  program,  18166 
Social  security  benefits: 
Cost  of  living  increase,  SSI  monthly  benefit 
amounts  increase,  average  of  total 
wages,  contribution  and  benefit  base, 
etc.,  43932 
Disability  program  demonstration  projects, 
9374 
Social  security;  foreign  insurance  or  pension 
systems: 
Burundi,  27083 
France,  20692 
Kuwait.  38086 
Spain.  16790 
Suriname,  52239 
Syria,  38982 
Tonga,  30301 
Venezuela,  40963 
Zaire,  38083,  43799 
Supplenwntal  security  income: 
Disability  program  demonstration  projects — 

Cerebral  paby,  50462 
United  States  and  West  Germany; 

supplementary  agreement,  entry  into 
force.  13451 

Sofl  CoaMrratiM  Service 
RULES 

Conservation  (^Krations: 

Reconsideration  and  appeal  procedures,  1605 
Support  activities: 

Atcheological  and  historical  propertiea; 
protection  procedures,  4006 

PROPOSED  RULES 

Support  activities: 
Surface  coal  "»««"'£  and  reclamation 
operations  on  prime  farmland;  soil 
removal,  stod^iOing,  replacement,  and 
reconstruction  specifications,  4989, 
15566 

NOTICES 

Environmental  sUtemeiits;  availability,  etc.: 
Ahoa  Bdlstone,  Ifl,  24113 
Avoydles-St.  Landry  Watershed,  LA,  15251 
Beverly  Oty  Waterfront,  NJ.  19013 
Calvary  Run,  OH.  2518 
Canandaigua  Lake,  NY,  29753 
Carpentersville  Road,  NJ,  19014 
Chandler  Mountain  Watershed,  AL,  22552 
Cboccolocco  Creek  Watershed,  AL.  51290 
City  Creek  Ddwis  Basin.  Warner  Draw 

Watershed,  UT.  7770 
Cocodrie-Grand  Louis,  LA,  10413 
Colorado  River  Basin,  WY,  3410 
Colorado  River  Water  QuaUty  Improvement 

Program,  Price-San  Rafael  Rivers 

Salinity  Control  Unit,  UT,  30732 
Colorado  River  Water  Quality  Improvement 

Program,  UT,  34172 
Dead  Cred  Bank.  ML  33830 
DeRuyter  Central  School  Athletic  Field, 

NY,  37824 
Dixon  High  School,  IL,  9674 
ek  River  Watershed.  MI,  27378 
Friendship  Park.  NY,  2068 

1» 


Soil 


TVA 


Kenduskeag  Stream  Watenhed.  ME,  5613 

Lincolnshire  Park.  VA.  38971 

Long  Beach  Watershed.  MS.  27S41 

Madison  Canal.  MD.  12966 

Madison  High  School,  NJ.  19014 

Magnolia  Cemetery,  AR.  26842 

MatUwan  Creek,  MI,  33831 

McElmo  Creek,  CO.  5613 

Mill  Creek  Watershed.  L\,  44509 

Mill  Creek  Watershed,  lA  and  MO,  44508. 

44509 
Navajo  Lake,  CO,  6856 
North  Delaney  Butte  Lake,  CO,  16302 
Okatoma  Creek  Watershed.  MS.  35104 
Otoucalofa  Creek  Watershed.  MS,  29247 
Pamunkey  River  Watershed,  VA.  12050 
Pates  Creek  Watershed.  AL,  31385 
Pecos  Arroyo  Watershed,  NM,  12445 
Perry  County  Airport,  IN,  39754 
Pickens- Anderson  Watershed.  SC.  32417 
Polk  Creek  Watershed,  WV,  29248 
Pony  Creek  Watershed,  KS  and  NE.  51571 
Pulaski  County  Road  Bank,  VA,  38971 
Rifle  River  High  Banks,  ML  33831 
Ross  County,  OH,  11537 
Shoshone,  ID.  9131 
Silver  Springs.  NV,  29753 
Skalkaho  Highline  Wood  Syphon,  MT,  3410 
Soap  Creek  Watershed.  lA,  24755,  53037 
South  Fork  of  Little  River  Watershed,  KY, 

22368 
Southern  Sutes  Community  College,  OH, 

41616 
Standish  Road  Site.  NY,  25191 
Sulphur  Fork  Creek  Watershed.  TN,  47239 
Tesnatee  Creek  Watershed.  GA,  1503 
Town  Creek  Watershed,  MS,  49338 
Upper  Choptank  River  Watershed,  DE, 

12050 
Upper  Contentnea  Creek  Watershed,  NC, 

15722 
Upper  Fifteen  Mile  Creek  Watershed.  GA, 

13301 
Upper  Stage  Gulch  Watershed.  OR,  17490 
Waddington  Town  Beach  Recreation  Land 

Drainage,  NY,  37617 
Waterfall-OUford  Creek  Watershed,  OK. 

1503 
Whites  Creek  Watershed,  MS,  44509 
Willow  Creek-Cravens  Creek  Watershed, 

MO,  31902 
Yocona-Spybuck  Watershed.  AR,  50434 
Hydric  soils  of  United  Sutes;  list  availability, 

5206 
Soil,  water,  and  related  resources;  appraisal 

availability,  10135 
Watershed  projects;  deauthorization  of  funds: 
Calapooya  Creek  Watershed.  OR,  9139 
Garriaon  Creek  Watershed.  OK,  9462.  25360 
Moores  Creek  Watershed.  AL,  31385,  51571 
Pott-Sem-Turkey  Watershed.  OK.  4864, 

25360 

Sontiieasteni  Power  Adminlstnitioii 

NOTICES 

Power  rates: 
Georgia-Alabama  System  of  Projects,  47864 

Sontkwcttcrn  Power  Administnitioii 

NOTICES 

Federal  hydroelectric  power  and  energy 
projects: 
Allocation  policy,  45381 
New  customer  selection  policy;  proposed. 


27387 


Oklahoma  Municipal  Power  Authority; 
W.D.  Mayo  project.  51316 
Integrated  system  power  rate  schedules; 

interim.  26654 
Power  rates: 
Sam  Raybum  Dam  Project.  26305 

State  D^artmeat 

RULES 

Acquisition  regulations,  26158 

Correction,  36461 
Apellate  Review  Board,  39588 
Debarment  and  suspension  (nonprocurement), 

19161,  34474 
International  Traffic  in  Arms  Regulations; 
defense  articles  and  services,  exports, 
14494.  19774 
Correction.  12099 
Grants  and  cooperative  agreements  to  State 
and  local  governments;  uniform 
administrative  requirements  (OMB  A- 102 
implementation),  8034 
International  child  abduction.  23608 
Personal  property  disposition  at  posts  abroad. 

23188 
Personnel: 

Retirements;  former  spouses  benefits.  39456 
Visas;  immigrant  documentation: 
Immigration  and  Nationality  Act; 
implementation 
Correction.  9110.  9172 
Immigration  Reform  and  Control  Act; 
implemenUtion.  49979 
Visas;  nonimmigrant  documentation: 
Immigration  and  Nationality  Act; 
implementation 
Correction,  9110.  9172 
United  States-Canada  Free  Trade  Agreement 
Implementation  Act  of  1988;  waiver  of 
passport  and  visa  requirements.  53375 
Visa  waiver  pilot  program.  24903.  50161 

PROPOSED  RULES 

Federal  claims  collection: 

Administrative  and  salary  oflset.  46880 
Freedom  of  Information  Act;  implementation, 

32626 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 110 
implementation),  44716 
Personnel: 

Retirements;  former  spouses  benefits,  21854 
Press  building  passes,  23656 
ReguUtory  agenda,  14034.  42154 
Victims  of  terrorism;  compensation.  47970 
Visas;  immigrant  documentation: 
"Under-represented  countries"  natives; 
10.000  visas  issuance,  53003 
Visas;  nonimmigrant  documentation: 
United  States-Canada  Free  Trade  Agreement 
Implementatioa  Act  of  1988;  waiver  of 
passport  and  visa  requirements.  48652 
Visa  waiver  pilot  program.  16975 
Correction,  18022 

NOTICES 

Agency  information  coUectioa  activities  under 

OMB  review,  983.  7626,  9165,  19084. 

23332.  25230,  28099.  33570 
Arms  Export  Control  Act;  implementatioa 

(debarment  Ust),  27097 
Athens  Defense  Attache  murder. 

Accountability  Review  Board,  29793 
Berne  Convention  for  Protection  of  Literary 

and  Artistic  Works;  U.S.A.  instrument  of 

accession,  48748 


Committees;  establishment,  renewal, 
termination,  etc.: 
Incidents  in  Tegucigalpa  Accountability 
Review  Board,  25037 
Fishermen's  Protective  Act  procedures: 

Fishermen's  Guaranty  Fund;  fee,  8540.  36686 
Foreign  Assistance  Act;  Presidential 

determination.  15163 
Foreign  assistance  determinations: 

Mozambique.  29300 
Foreign  Missions  Act  determinations: 
Bulgaria;  real  estate  properties  acquisition  in 
Washington.  DC,  41271 
Gifts  to  Federal  employees  from  foreign 

governments;  listings,  7998 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Discretionary  grant  programs;  Soviet  and 
Eastern  European  research  and  training. 
21755 
Man  and  biosphere  program.  29540 
Soviet-Eastern  European  studies  program. 
4925 
Hague  International  Child  Abduction 

Convention;  implementation,  23843 
High-risk  exports  standards;  identification. 

37382 
Immigrant  visa  files;  records,  disposal 

procedures.  4094 
Inter-American  Convention  on  Letters 
Rogatory;  enters  into  force.  31 132 
International  air  cargo  policy.  29407 
International  conferences: 
Private-sector  representatives  on  U.S. 
delegations.  2127.  28309 
Lebanon;  U.S.  passport  travel  restrictions,  3476 
Libya;  U.S.  passport  travel  restrictions.  49633 
Meetings: 
Antarctic  Marine  Living  Resources 

Conservation  Commission.  48364 
Fine  Aru  Committee.  5676.  35145 
Foreign  Service  Personnel  System 

Commission.  35145 
Historical  Diplomatic  Documentation 

Advisory  Committee.  47897 
Inter-American  Tropical  Tuna  Commission. 
United  States  National  Section  Advisory 
Coowiittee.  3476 
International  Commission  for  Conservation 
of  Atlantic  Tunas,  United  Sutes 
National  Section  Advisory  Committee, 
39833 
International  Communications  and 
Informatioa  Policy  Advisory 
Committee,  40308 
Internationa]  Intellectual  Property  Advisory 

Committee.  15610,  50616 
International  Investment.  Technology,  and 
Development  Advisory  Committee, 
23712 
Intematioaal  Law  Advisory  Committee, 

16208,  20713 
International  North  Pacific  Fisheries 
Commiision.  United  States  Section 
Advisory  Committee.  35145 
International  Radio  ConsulUtive  Committee, 
1878.  27432.  43961.  46177,  47608,  48363, 
48364,  51617 
Intematioaal  Telegraph  and  Telephone 
Consultative  Committee.  983,  2139, 
2SSS.  S339.  5516.  6908,  8540,  10324. 
I04S6,  I04S7.  15328.  15329,  22257. 
2482^  30748.  3357%  36932.  43961. 
44139.  47608.  50616.  51617 


Oceans  and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee. 
10325.  27432.  40540 
Overseas  Schools  Advisory  Council.  16834, 

47608 
Overseas  Security  Advisory  Council,  10325, 

39190 
Private  International  Law  Advisory 

Committee,  3476.  10456,  22256,  35577, 
36528,  36688 
Shipping  Coordinating  Committee,  1697, 
1878,  2558,  2559,  5340.  5517.  5676.  7626. 
9400.  9401.  10036.  10456,  11928,  15329, 
20210,  22257,  27432,  29407,  29978, 
32319,  33571,  35145.  39011.  39191. 
40309,  41644,  45841,  50617,  51616 
Soviet  and  Eastern  European  Studies 

Advisory  Committee,  40309 
UNESCO  Reform  Observation  Panel.  6908 
North  Korea;  acts  of  international  terrorism 

support  determination.  3477 
Organization,  functions,  and  authority 
delegations: 
Assistant  Secretary.  Oceans  and  International 
Environmental  and  Scientific  Affairs. 
52558 
Foreign  Service.  Director  General,  46967 
Inter-American  Affairs,  Assistant  Secretary, 

5072,  12092 
Oceans  and  International  Environmental  and 
Scientific  Affairs.  Assistant  Secretary, 
29793 
Secretary,  8540 
Passports,  foreign;  validity: 
List  update — 
Poland,  18646 
Privacy  Act;  systems  of  records,  2798,  16208 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
2139,  38827 
SUte  Department  Authorization  Act 
determinations: 
Displaced  Tibetans;  sUtus.  29300 

State  Justice  Institute 

NOTICES 

Grants,  cooperative  agreements,  and  contracts; 

guidelines.  600,  6494,  41444,  51368 
Meetings;  Sunshine  Act,  4097,  6915.  18021, 

29306,  38834.  48067 

Statistical  Reporting  Serrfce 

See  National  Agricultural  Sutistics  Service 

SnrfKe  Mining  Reclamation  and 
Enforcement  Office 

RULES 

Abandoned  mine  land  reclamation  fees;  excess 

moisture  content  allowance.  19718 
Federal  surface  coal  mining  programs: 
Georgia  et  al.,  4976 
Tennessee.  49104 
Federal/Sute  cooperative  agreemenU: 

North  Dakota,  11500 
Indian  lands  program: 
Abandon  mine  land  reclamation  plan 
submissions — 
Navajo  Nation,  17186 
Initial  and  permanent  regulatory  programs: 
Abandoned  sites;  definition,  24872 
Coal  preparation  plants  not  located  within 
permit  area;  performance  standards, 
47384 
Individual  civil  penalties,  3664,  16016 


Kansas,  39467 

Kentucky,  39470 

Performance  bonds;  bond  release  application, 

994 
ReinsUtement  of  suspended  rules;  court 

order,  21764 
RevegeUtion,  34636 
Correction,  35953 
Roads  at  surface  and  underground  mining 
operations  and  coal  exploration 
operations,  45190 
Correction,  46976 
Support  facilities;  definitions,  47378 
Surface  coal  mining  and  reclamation 
operations;  prime  farmland.  40828 
Correction.  43320 
Surface  coal  mining  and  reclamation 

operations;  State  responses  to  ten-day 
notices,  evaluation,  26728 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 
Abbama,  25486,  32049 
Alaska.  5159 

Arkansas.  9881,  19903,  21450,  32220 
California.  26570 
Colorado,  52692 
Hopi  Tribe,  24262 
lUinois,  43112 

Indiana,  4392.  93 16.  45459.  47950 
Iowa,  4%56 
Kansas.  39085 
Kentucky.  7735.  39259 
Missouri,  5766,  22475,  43866 
New  Mexico,  4013 

North  Dakota,  2837,  22478,  26246,  39261 
Ohio,  7737.  19283.  26592.  51542.  51543 
Pennsylvania,  43437 
Utah,  9885,  31324 
Virginia,  7180,  22479 
West  Virginia,  32617 
Permits  and  coal  exploration  systems: 
Approval  process  requirements  and 
definitions;  ownership  and  control, 
38868 
Correction.  44144,  44694 
Coal  exploration  operations;  requirements, 

etc.;  Tennessee,  52942 
Coal  mining  operations;  permite  and  permit 

processing  requirements,  11606 
Performance  standards;  impoundments, 
permanent,  and  temporary;  design, 
construction,  and  inspection 
requirements,  43584 
Correction,  48614,  50491 
Surface  and  underground  mining  permit 
applications;  probable' hydrologic 
consequences  determination,  36394 
Surface  coal  mining  and  reclamation 

operations;  coal  exploration;  jurisdiction 
termination,  44356 
Surface  coal  mining  areas;  unsuiubility  criteria; 
substantial  legal  and  financial 
commitments,  definition,  26582 

PROPOSED  RULES  ' 

Coal  mining  operations;  reclamation  activities 

permit  requirements,  36404 
Federal/Sute  cooperative  agreements: 
Ohio,  33150 
Oklahoma.  50247 
Indian  lands  program: 
Coal  leases;  terms  and  conditions 
incorporated,  3992,  15064 
Initial  and  permanent  regulatory  programs: 
Coal  extraction  incidental  to  extraction  of 
other  minerals;  exemption,  5430,  9777, 
13415 
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Coal  preparation  plants  not  located  within 
mine  permit  area;  performance 
standards,  23526 
Permits  and  permit  processing,  29343 
Permits  for  special  categories  of  mining; 

agricultural  activities  and  farming,  29310 
Prime  farmland,  9453,  1 1685 
Special  categories  of  mining;  surface  mining 
activities;  underground  mining  activities, 
etc.,  43970,  52433 
Support  facilities;  definitions,  23522 
Underground  coal  mining  surface  impacts; 
prohibitions  applicability,  52374 
Mining  and  mineral  resources  research  institute 
program;  redesigiution  of  regulations. 
36582 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 
Arkansas.  24320 

Colorado.  7211.  23660,  39105,  50244 
Crow  Tribe.  42976 
niinois.  42973 
Indiana,  8469,  16560,  47224 
Iowa,  10397,  26606.  27362 
Kansas.  9669.  21494.  43449 
Kentucky.  5802.  7212.  23287.  24957.  32922 
Louisiana,  8222,  20338 
Missouri,  5804,  15702,  30449.  34128,  43450 
New  Mexico,  10398,  23415,  44202.  49561, 

50245 
North  Dakou,  8933,  26280,  50246,  51845 
Ohio,  11887,  12705,  22503,  29746,  36585. 

41208,  47225 
Oklahoma.  3050.  19934,  24321 
Pennsylvania,  39316,  39489,  50424 
Tennessee,  26566 
Texas.  4645,  37599 
Utah,  20338 

Virginia,  5002,  18576.  3045%  42974 
West  Virginia,  11888 
Permits  and  coal  exploration  systems: 

Application  fee  collection,  etc..  17568.  24101. 

27361 
Coal  exploration  operations;  requirements, 
etc.;  Tennessee,  23532 

NOTICES 

Agency  information  ctdlection  activities  under 
OMB  review,  15146,  17986,  20693,  22058, 
25701.  26326.  27574,  27772,  28275,  29285, 
29787,  33884,  36659,  43275,  45828,  50472 
Environmental  sutements;  availability,  etc.: 
Big  Sky  Area  B  mine,  MT,  29091,  30379 
Big  Sky  Mine,  MT,  45992 
Dry  Fork  Mine.  WY,  12830 
Surface  coal  mining  operations;  unsuitable 
lands;  petitions,  designations,  etc.: 
Tennessee,  12196,32115 
Washington.  35565 
Unexpended  Sute  abandoned  mine  land 
reclamation  funds  transfer;  Tennessee, 
7407,  22584 

Tennessee  Valley  AnAority 

RULES 

Administrative  cost  recovery,  2826 

Conflict  of  interests,  40217 

Freedom  of  Information  Act;  implemenUtion, 

31315 
Uniform  fee  schedule  and  administrative 
guidelines,  405 
Nondiscrimination  on  basis  of  handicap  in 

federally-conducted  programs  and 

activities,  39081 
Privacy  Act;  implementation,  30252 


TVA 


Treamry 


PROPOSED  RULES 

ReguUtory  agenda.  US3«,  426M 
Relocation  assisianoe  and  real  property 
acquisition: 
Uniform  co«t-effective  policies  and 
procedures,  27S98,  28239 

NOTICES 

Agency  information  collectioa  activities  under 
OMB  review,  462.  12492.  14879.  30483. 
33114,33113 

Meetings;  Sunshine  Act,  633,  3661,  8300, 

12746,  17307,  20938,  21346.  24169,  24349, 
27104,  31937,  34367,  3487a  37391,  40342. 
44974,  48067 

Privacy  Act;  systems  of  records,  10970,  30894, 
43304 

Textile  Agrecnents  Impleaiaitatioii 
CoBuaittee 

See  Committee  for  the  Implementation  of 
Textile  Agreements 


DieeaM  Registry 


Toxic  Sobetanccs  and 
Agency 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Trade  RepresentatiTe,  Office  of  United 
States 

NOTICES 

Bilateral  subsidies  code  commitments;  study, 

44342 
Canada: 
Automative  components;  duty  remission 
programs,  47897 
China  accession  to  General  Agreement  on 

Tarifffs  and  Trade  (OATT),  23038 
Committees;  establishment,  renewal, 
termination,  etc.: 
Intergovernmental  Policy  Advisory 

Committee.  11924 
Investment  Policy  Advisory  Committee, 

11924 
Services  Policy  Advisory  Committee.  10310 
Trade  Policy  Matters  Industry  Advisory 
Committees,  9721 
Costa  Rica  accession  to  General  Agreement  on 

Tariils  and  Trade  (GATT).  3072 
Customs  Cooperation  Council,  Harmonized 
System  Committee;  U.S.  partictpation, 
43646 
European  Community;  increased  duties  on 

certain  products,  33113 
Federal  public  works  procurements 

prohibitions;  compliance  determination 
(P.L.  100-202),  2140,  30139 
Generalized  System  of  Preferences: 
Articles  eligible  for  duty-free  treatment,  etc., 
3304,  7462,  1138a  11381,  19836,  39376. 
40804 
Country  practice  petitions;  annual  review 

and  hearings,  33208.  33189 
Imports  information  during  fust  10  months 

(1987).  1302 
International  Trade  Commission  review  of 

petitions,  etc.,  27433 
Petitions  accepted  for  annual  review,  43647 
Government  procurement  agreement: 
Amendments,  effective  date.  3283 
Application  determination — 
Dollar  equivalent  of  special  drawing  right 
units,  3284 
Harmonized  Tariff  Schedule  of  the  United 
Sutes: 
Tropical  products,  30920,  32323 


Import  quotas  and  exclusions,  etc.: 
Ammonium  paratungstate  and  tungstic  acid 

from  China,  13207 
Beef,  high  quality;  Korean  import 

restrictions,  10993 
High  intensity  retroreflective  sheeting,  28928 
India  almonds  case  terminated,  21737 
Minoxidil  powder,  salts,  and  compositions 

for  use  in  hair  treatment.  38134 
Nonwoven  gas  filter  elements,  38134 
Specialty  steel  import  relief,  1336,  27446, 

27923,  32897 
Sugar;  allocation  determination.  31333 
Japan: 
Architectural,  engineering,  and  construction 

service  persons;  barriers.  47897 
Fresh  oranges  and  orange  juice — 
Import  restriction  investigation  terminated, 

23714 
Restrictions  on  imports.  20706 
Korea: 
Cigarette  market;  access  restrictions.  4926 

Investigation  terminated,  20406 
Patent  practices;  investigation,  22738 
Patent  rights,  obtaining  and  enforcing; 

information  request.  26706 
Wine  market  restrictions.  22607 
Meetings: 
Intergovernmental  Policy  Advisory 

Committee.  41271 
Investment  Policy  Advisory  Committee. 

3073,  17997.  27392,  34868,  44342 
Services  Policy  Advisory  Committee,  3073, 

23401,  34868,  44342 
Trade  Negotiations  Advisory  Committee. 

297,  14883,  23401 
Trade  Policy  and  Negotiations  Advisory 
Committee,  41271 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
47396 
Unfair  trade  practices,  petitions,  etc.: 
Argentina;  intellectual  property  protectioa 

for  pharmaceuticals;  investigation,  37668 
Brazil;  pharmaceuticals  and  fine  chemicals, 

28100,  30894 
European  Community;  oilseeds  case; 

investigation,  984 
Icicle  Seafoods  et  al..  33207 
Rice  Council  for  Market  Development  et  al.; 
Japanese  market  barriers  to  U.S.  rice 
exports,  44970 
United  States-Canada  Free-Trade  Agreement; 
antidumping  and  countervailing  duty 
determinations;  applications  and 
nominations  to  review  panel,  39188,  43039 

Transportation  Department 

See  also  Coast  Guard;  Commercial  Space 
Transportation  Office;  Federal  Aviation 
Administration;  Federal  Highway 
Administration;  Federal  Railroad 
Administration;  Maritime  Administration; 
National  Highway  Traffic  Safety 
Administration;  Research  and  Special 
Programs  Administration:  Saint  Lawrence 
Seaway  Development  Corporation;  Urban 
Mass  Transportation  Administration 

RULES 

Acquisition  regulations,  28396,  30176 

Correction,  31006,  34301 
Aviation  proceedings: 

Air  carriers  names,  etc.;  use  and  change, 
17921 

Air  taxi  operations  exemptions,  48324 


Airline  service  quality  performance,  27676 
Foreign  and  U.S.  carriers;  traffic  and 
capacity  statistics  report;  service 
segment  and  charter  data  collection;  T- 
100  system,  32404 
Tariffs;  filing,  posting,  and  publishing 
international  tariffs  electronically  by 
U.S.  and  foreign  air  carriers,  32673 
Traffic  and  capacity  statistics  report; 
collection  of  service  segment  and 
charter  data;  foreign  and  U.S.  air 
carriers,  46284 
Contract  Appeals  Board  procedure  rules 

(acquisition  regulations),  34104 
Debarment  and  suspension  (nonprocurementX 

19161,  34474 
Drug  testing  programs,  workplace;  proceduics, 

47002 
Employee  responsibilities  and  conduct; 

participation  in  frequent  flyer  or  similar 
program,  16414 
Federal  claims  collection: 
Administrative  offset,  31237 
Salary  offset.  4170,  31279 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  30263 
Grants  and  cooperative  agreements  to  State 
and  local  governments;  uniform 
administrative  requirements  (OMB  A- 102 
implementation),  8034 
Minority  business  enterprises  participation  in 
DOT  programs;  application  to  FAA 
airport  financial  assistance  program.  18283 
Organization,  functions,  and  authority 
delegations: 
Aviation  Information  Management  Office. 

Director,  51730 
Federal  Aviation  Administrator,  smoking  on 

airline  flights,  10230 
Federal  Highway  Administrator  et  al.,  13844 
Federal  Highway  Administrator,  uniform 
relocation  assistance  and  real  property 
acquisition,  10231 
National  Highway  Traffic  Safety 
Administrator,  23121 
Practice  and  procedure: 
Documentary  Services  Division;  operating 
hours,  16700 
Program  Fraud  Civil  Remedies  Act; 

implementation,  880 
Public  works  contracts  denial  to  suppliers  of 
goods  and  services  of  countries  that  deny 
procurement  market  access  to  U.S. 
contractors,  19914 
Relocation  assistance  and  real  property 
acquisition: 
Uniform  cost-effective  policies  and 
procedures;  correction,  467 
Veterans  education;  Selected  Reserve  members 
educational  assistance,  34739 

PROPOSED  RULES 

Acquisition  regulations,  3222 
Aviation  proceedings: 

Air  taxi  operations  exemptions,  12774 
Essential  air  service;  reductions,  30233 
International  airline  prices;  rebating 

enforcement  policy,  41333 
Tariffs;  filing,  posting,  and  publishing 
international  tariffs  electronically  by 
U.S.  and  foreign  air  carriers,  27331 


Uniform  system  of  accounts  and  reports  for 
large  certificated  air  carriers — 
Generally  accepted  accounting  principles 
(GAAP);  update,  9653 
Federal  claims  collection;  administrative  offset, 

4180 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 110 
implementation),  44716 
Human  subjects,  protection;  model  policy, 
43661 
Correction,  46745 
Nondiscrimination  on  basis  on  federally- 
assisted  programs  and  actitivies  of 
handicap: 
Air  travel,  23374,  36997 
Federally-assisted  programs  and  activities, 
23778 
Regulatory  agenda,  14040,  42138 
Tariffs;  electronic  filing,  23613 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  3477,  6908,  13042,  18003, 
23234,  29300,  38827,  43843,  31618 
Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  590,  1088, 
2798,  5830,  7068,  8017,  9018,  16492, 
28744 
Certificates  of  public  convenience  and 

necessity  and  foreign  air  carrier  permits; 
weekly  applications,  630,  1974,  2799, 
3478,  4492,  3239,  5830,  7069,  8018,  9018, 
10030,  10995,  12861,  13459,  13610, 
16492,  17293,  18943,  19847,  20714, 
22238,  23164,  23038,  23718,  27098, 
-  27918,  28744,  29341,  30748,  31950, 
32963,  34338,  34864,  33405,  36385, 
37382,  38401,  39573,  40540,  40820, 
41435,  43%1,  44693,  45842,  46967, 
48054,  49002,  49814,  51186,  51946 
Hearings,  etc. — 
Air  LA,  17133 

Air  North  America,  Inc.,  9019 
Air  Southeast,  Inc.,  24546 
Air  Vegas,  Inc.,  4%34 
Airplanes,  Inc.,  3804 
Aleutian  markets  bush  service  mail  rates, 

14879 
Blue  BeU,  Inc.,  et  al.,  15481 
Brazil  cargo  charter  authorizations,  16609 
ChartAir,  Inc.,  16492 
China  Airlines,  Ltd.,  16332 
Cohlmia  Aviation,  24547 
Denham  Aircraft  Service  Corp.  II,  16926 
Emerald  Tours,  Ltd.,  et  al.,  24164 
Enterprise  Airlines,  Inc.,  7069 
Executive  Air  Charter,  Inc.,  1879 
Express  Air,  Inc.,  22417 
Florida  Air  Transport,  Inc.,  27789 
Galaxy  Airiines,  Inc.,  2899 
GCS  Air  Service,  Inc.,  390 
Havasu  Airlines,  30363 
Holiday  Airlines,  14879 
International  Jet  Airlines,  3073 
Intra-Alaska  bush  service  mail  rates 

investigation,  12216 
Iowa  Airways,  Inc.,  37073 
Japan  charter  authorization  proceeding, 
16610 


Laredo  Air,  Inc.,  11392 

Mohawk  Airlines,  51620 

Nay,  Robert  O.,  et  al.,  39191,  39709 

(Jwest  Air,  7069 

Redwing  Airways,  Inc.,  14880 

Renown  Aviation,  Inc.,  24164 

Samoa  Aviation,  Inc.,  49634 

Seattle/Portland- Japan  service  case,  1088 

SFO  Helicopter,  Inc.,  29542 

Sunworld  International  Airways,  Inc., 

18943 
Texas  Air  Corp.  et  al.,  12839 
Texas  Air-Eastern  acquisition  case,  14880 
Trans  World  Express,  24547 
Tri  Air  Freight,  Inc.,  11392 
United  Express,  391 
U.S.-Argentina  all-cargo  exemption 

proceeding,  38135 
U.S.-Australia  service  proceeding,  32907 
U.S.-Japan  charter  authorization 

proceeding,  10996,  12861,  12862 
U.S.-Mexico  air  transportation  operations, 

28745,  34358,  43069 
U.S.-Mexico  all-cargo  service  proceeding, 

48054,  49265 
U.S.- Venezuela  all-cargo  exemption 

proceeding,  6215 
Vang,  S.A.,  16834 
Westates  Airlines,  Inc.,  11392 
Wings  West  Airlines,  Inc.,  35249 
WrangeU  Air,  39191 
International  air  cargo  policy,  29407 
International  cargo  flexibility  level 

adjustment,  13373,  40541 
Logan  International  Airport,  Boston,  MA; 
landing  fee  structure  complaints  review 
responsibility,  15943 
Standani  foreign  fare  level — 
Index  adjustment  factors,  3073,  12638, 
20714,  28488,  40541,  50485 
Tariff  filings;  bulk  contract  fare  marketers 
exemption,  34865 
Carriage  of  Croods  by  Sea  Act;  revisions.  45842 
Committees;  establishment,  renewal, 
termination,  etc.: 
Commercial  Space  Transportotion  Advisory 

Committee,  15944 
Electronic  Tariff  Filing  System  Advisory 
Committee,  52908 
Grants  and  cooperative  agreements; 
availability,  etc.: 
University  transportation  centers  program, 
297,  34865 
Meetings: 
Carriage  of  Goods  By  Sea  Act;  revisions, 

37075 
Commercial  Space  Transportation  Advisory 

Committee,  15944,  49004 
Minority  Business  Resource  Center  Advisory 
Committee,  5850,  39011 
Privacy  Act: 
Systems  of  records,  2899,  6053,  8018,  29104, 
30900,41436,  45179,  52908 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
36932 

TraTcl  and  Tourism  Administration 

NOTICES 

Meetings: 
Travel  and  Tourism  Advisory  Board,  3617, 
21884,  38317 

Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms 
Bureau;  Comptroller  of  the  Currency; 


Customs  Service;  Fiscal  Service;  Foreign 
Assets  Control  Office;  Internal  Revenue 
Service;  Secret  Service;  United  States 
Mint 

RULES 

Acquisition  regulations: 

Protests;  submission  and  disposition,  12770 
Conflict  of  interests,  52090 
Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation- 
Administrative  rulings;  revoked 

interpretations,  40062 
Foreign  financial  agencies,  10071 
Postal  money  orders  exceeding  S  10,000, 

776 
Technical  amendments,  4137,  3080 
Currency  transactions  with  casinos;  bank 

reporting  exemptions  withdrawn,  32221 
Debarment  and  suspension  (nonprocurement), 

34474 
Federal  claims  collection: 

Administrative  offset,  16702 
Foreign  military  sales  loans  made  by  Defense 
Department  and  Federal  Financing  Bank; 
prepayment  provisions,  9728,  25422 
Government  Securities  Act;  implementatioa, 

28978 
PROPOSED  RULES 

Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Anti-Drug  Abuse  Act;  implementation- 
Identification  requirements  for  purchasers 
of  bank  checks,  cashier's  checks, 
traveler's  checks,  and  money  orders, 
51846 
Bank  Secrecy  Act;  implementatioa— 
Anti-structuring  provisions  by  financial 

institutions,  7948 
Cash  purchases  under  S10,000,  6011 
Casinos,  11513,  31370,  32323,  43736,  48551 
Domestic  currency  transactions  and 

structuring  definition,  23289 
Identification  requirements  for  purchasers 
of  bank  checks,  cashier's  checks, 
traveler's  checks,  and  money  orders, 
51846 
Merchant  shippers;  exemption  rescission, 

50039 
Monetary  instruments;  international 
transportation  and  receipt,  43774, 
46634,  49378 
Government  Securities  Act;  implementation, 

8598,  12428 
Practice  before  Internal  Revenue  Service; 

enrolled  agent,  9952 
Regulatory  agenda,  14180,  42316 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  93,  299,  594,  595,  988,  1437, 
1885,  1977,  2141,  2665,  2805-2807,  3114, 
3115,  3288,  3289,  3805,  3977,  4255,  4256, 
4494,  4495,  5077,  5078,  5340,  5851,  6055, 
6215,  6216,  7069,  7070,  7290, ,  7628,  8023, 
8840,  902a  9021,  9402,  9565,  10031,  10032. 
10458,  10997,  10998,  11586,  11587,  11727, 
12862,  13376,  13460,  15166,  15167,  15489, 
15616,  16336,  16510,  16611,  17815,  17816, 
18649,  19085,  19852,  19853,  20409,  20715, 
21%1,  21962,  22065,  22262,  22420,  23335, 
23336,  23482,  23844,  24547,  24548.  25040, 
25041,  25719,  26125,  26929,  27099,  27447. 
27795,  27919,  28326,  28732,  28753,  291  la 
29412,  29543-29545,  29985,  30160,  30161, 
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Treasury 

30749,30750.31135.31796.31797.31954, 
32138.  32139,  32319.  32809,  32810.  33210, 
33211,  33893,  33894,  34190,  34365,  34631. 
35146,  35249,  35949,  36387,  36942,  37077, 
37669,  37903,  37904,  38404,  39191-39192, 
39S74-39S76.  39836,  40163,  40541,  41274, 
41275,  41438, 41439, 43794, 43795,  43963, 
44281,  44282, 44547,  44973, 45849, 45850, 
46010,  46181,  46527,  46528,  46739.  46740, 
47291,  47897,  47898,  4861 1.  48750,  48751, 
49005.  49372.  49634.  49961,  49962,  50153, 
50349.  50487,  51187,  51188,  52561,  52910 
Bonds,  Treasury: 

2017  series,  3480 

2018  series,  17296,  18190,  47292.  48365 
Boycotts,  international: 

Countries  requiring  cooperation;  list,  771, 
10326,28110,39398,  51622 
Cable  television  industry  and  motor  vehicles 
manufacture  assets  use;  depreciation 
analysis;  meetings,  etc.,  28328 
Committees;  establishment,  renewal, 
termination,  etc.: 
Art  Advisory  Panel  (IRS),  2807 
Customs  Commercial  Operations  Advisory 
Committee,  10183 
Foreign  insurance  companies  conducting  life 
insurance  business  in  United  Slates; 
instructions  for  computing  estimated  tax 
and  installment  payments  of  estimated 
1988  tax.  12493 
Fruit  and  nut  trees,  assets  used  in  radio  and 
television  broadcasting,  airplanes  and 
assets  used  in  air  transport  services,  etc.; 
depreciation  analysis;  meetings,  etc.,  5241 
Meetings: 
Customs  Commercial  Operations  Advisory 

Committee,  45416 
Debt  Management  Advisory  Committee, 

463.  11727,26125,39399 
National  Center  for  State  and  Local  Law 
Enforcement  Training  Advisory 
Committee,  19364,  36693 
Notes,  Treasury: 
A-199S  series,  3482.  4115 
AB-1990  series,  18944,  20715 
AC-1990  series.  23332.  25720 
AD-1990  series,  28326,  29413 
AE- 1990  series,  3281 1,  34191 
AF-1990  series,  38404,  39399 
AG- 1989  series,  463 
AO-I990  series,  43795,  44693 
AH-1990  series.  49004 
AH-1990  series,  48060 
AJ- 1990  series,  S291 1 
B-I99S  scries,  173W,  18191 
C-199>  series,  30907,  31412 
I>-199t  series,  49649.  46928 
E-»999  aeries,  299.  1939 
F-1999  seriea.  12224,  13049 
a-lf95^Beries,  26994.  27447 

H-1999  seriea,  4«3Ln.  41279 
K- W9&  aeries,  9637.  '^96 
L-19«  series.  ttMS.  20719 
M-t992  aeries.  9966,  11982 
M-mS  series,  32U2,  34191    '^ 
N-t992  series,  2Bii|,2S728 
P-19ft  series.  WmUMff 
Q-19»^  series.  463  \l 
Q-t99a  series.  939t2      ' 
R- 1991  series,  34M,  4*19 
S-I9n  series.  t799«,  ■ttt9e.  tM91 
T-I9fl^series.  3tf0t9< >1^12    ^ 
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U-1991  series,  45648,  46528 

WI990  series.  2561.  3289 

X-1990  series.  5679,  7290 

Y1990  series,  9565,  10582 

Z-1990  series.  19489.  16336 
Organization,  functions,  and  authority 
delegations: 

Inspector  General  OfHce,  21798 

Secretary  (National  Security)  et  al..  21760 
Privacy  Act;  systems  of  records.  5340,  6292 
Senior  Executive  Service: 

Departmental  Offices  Performance  Review 
Board;  membership.  5680,  30751 

Departmental  Performance  Review  Board; 
membership,  41275 

Legal  Division  Performance  Review  Board; 
membership.  29413 
Tax  treaties,  income;  various  countries: 

France.  4256 

Spain,  2963 


Tminaii,  Harry  S^ 
Fomidatioa 


ScbolanUp 


See  Harry  S.  Truman  Scholarship  Foundation 

Uniformed  Senices  UniTenity  of  the 
Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act,  11394,  29047,  39402 

United  States  Infonnatioa  Agency 

RULES 

Audiovisual  materials;  world-wide  free  flow 

(export-import),  45079,  47674 
Debarment  and  suspension  (nonprocurement), 

19161,  34474 
Exchange  visitor  program: 
Exchange  Visitor  Waiver  Board  and 

Exchange  Visitor  Program  Designatioa 
Suspension  and  Revocation  Board; 
functions.  10528 
Home  residency  requirement  appeals  or 

waiver  requests;  policy  statement,  43863 
Service  of  process,  90514 

PKOPOfi^  RULES 

Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 110 
implementation).  44716 
NOTICES 

Agency  ioibrmation  collection  activities  under 
OMB  review.  300.  13213.  27796,  28489, 
38407 
Art  objects,  impertatiea  for  exhibition: 
Art  in  the  Old  Country,  10032 
Art  of  Paole  Vermew  1518-1988.  3321 1 
Art  of  Paul  Gwignia.  7071 
Art  of  Zen.  92510 
Cezanne:  Tlie  Early  Years  (1899-1872), 

92970 
Clef  tra's  E^ypt:  Age  of  the  Pteiemiea, 

39147 
Croasroarfa  of-Cwilifiits:  Oritures  of  Siberia 

and  Akika.  2f4i2.  6096 
E>egM.267l« 
Dutch  aad 'liamMh  Faintiags  from  the 

Heniiitace,'^M96 
Early  PoaHia.lD  Room:  The  OrigiH  of 

Ffgnch'Ctaiiaiiii.  9W 
Fmms  of  Swwim.BamB.(l»lA 
FiMi  Qnaen^ioJaMraia,  46974 
Pwm  the  Limt^^&mgom,  2^63 
tfWMMMMSm  .191^1929: 
SecoaOr^iimiSim-lWa 


Holy  Image,  Holy  Space:  Byzantine  Icons 

from  Greece,  27919 
House  of  Timur:  Princely  Arts  in  Fifteenth 

Century  Iran  and  Central  Asia,  32139 
Japan:  The  Shaping  of  'Daimyo'  Culture 

1 185-1868  and  the  Art  of  the  Tea 

Ceremony,  35 147 
Masterpieces  from  the  Von  der  Heydt- 

Museum,  32139 
Masterworks  from  Munich,  12494 
Masterworks  of  Ming  and  Qing  Painting 

from  Forbidden  City,  51027 
Michelangelo:  Draftsman,  Architect,  33211 
New  Sweden  Colony,  1699 
Olga  Milles  Emerges,  10998 
Painting  in  Renaissance  Siena:  1420-1500, 

47296 
Pastoral  Landscape:  The  Legacy  of  Venice 

and  Pastoral  Landscape:  The  Modem 

Vision.  33212 
Photographs  of  Josef  Sudek,  8295 
Prints  and  Paintings  of  Albin  Brunovsky. 

8296 
Prosperous  Past:  Dutch  Still  Life  Paintings 

from  Golden  Age,  29798 
Romantic  Spirit:  German  Drawings,  1780- 

1850,  from  German  Democratic 

Republic,  41012 
Russian  and  Soviet  Paintings,  1900-1930: 

Selections  from  State  Tretyakov 

Gallery,  Moscow,  and  State  Russian 

Museum,  Leningrad,  23165 
Sign  and  a  Witness:  2000  Years  of  Hebrew 

Books  and  Illuminated  Manuscripts, 

35578 
Son  of  Heaven:  Imperial  Arts  of  China, 

25720 
Soviet  Union  exhibit,  2807 
Sweden:  A  Royal  Treasury  1550-1700,  1099 
Tenth  Anniversary  of  East  Building,  1651 1 
Tuscan  Drawings  of  the  Sixteenth  Century 

from  the  Uflizi:  Pra  Bartholommeo  to 

Cigoli,  33212 
Umberto  Boccioni:  A  Retrospective,  26127 
Cultural  property: 

Bolivia;  ethnological  material  request,  18191 
Exchange- visitor  program: 

Skills  list.  50619 
Grants  and  coopeative  agreements;  availability, 
etc.: 
American  studies;  summer  institute,  43506 
Central  American  Program  of 

Undergraduate  Scholarships 

(CAMPUS).  37383 
Educatioaal  exchanges  with  Eastern  Europe, 

14883 
Fulbright  teacher  exchange  program,  301. 

3W03 
Private  non-profit  organizatioas  in  support  of 

intematioaal  edacatioaal  and  cultural 

activities.  6218,  8541,  10326,  11393, 

11587,  12S94,  13460,  15769,  1802a 

19085,  20862.  21544,  24397,  29049, 

26127,  28489,  29413,  30751,  32815.  38136 
University  affiliations  program.  30379.  34191. 

39978 
Orania  and  ooopentive  agreenents; 
:    .    availability,  etc. : 
';    Educatioaal  exchanges  with  USSR.  Central 

and  Eauem  Europe,  and  Yufoslavia. 

9297© 
.     Fnlbrifht  Teacher  Exchange  Orientati€>n 
^^  Program.  49819 

■i'\  Private  nun-prafit  nrganiaatinni  in  support  sf 
V    '        iwui—linnal  educational  and  cultural 

activities,  46011 


Summer  English  Teaching  Institute  for 

South  African  educators,  48063 
University  afTiliations  program,  30379,  34191 
Youth  exchange  program,  49266 
Meetings: 
Book  and  Library  Advisory  Committee, 

1437,  16209,  33212 
Cultural  Property  Advisory  Committee, 

16511,  18191,277% 
English  Teaching  Advisory  Panel,  2963, 

44141 
Private  Sector  Committees,  44693 
Public  Diplomacy,  U.S.  Advisory 

Commission,  1099,  3699,  7463,  11935, 

17135,  19365,  26366,  33212,  40164, 

44141,  50154 
Radio  Broadcasting  to  Cuba  Advisory 

Board,  1535.  15770,  27258,  44547 
Radio  Engineering  Advisory  Committee, 

20410,  47898 
Voice  of  America  Broadcast  Advisory 

Committee,  10327,  33212 
Senior  Executive  Service: 
Performance  review  Board;  membership. 

36388 

United  States  Institute  of  Peace 

NOTICES 

Bylaws^  22420 

Grant  and  cooperative  agreement  awards: 
Albert  Einstein  Institution  et  al..  49816 
Jennings  Randolph  Program  for 

International  Peace;  fellowships,  49816 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Jennings  Randolph  Program  for 

Intematiottal  Peace,  49267 
Regional  conflict  management  and  resolution 
in  developing  world  (Africa,  Asia,  Latin 
America,  and  Middle  East),  51947 
Role  of  deterrence  in  avoiding  war,  etc., 
28328 
Meetings;  Sunshine  Act,  996,  1889,  3806,  9969, 
13216,  20717,  29968,  29987,  35294,  36944, 
43077,  49189,  48366,  49908,  49374 

United  States  Mint 

NOTICES 

Coin  production;  procurement  determination, 
31999 

United  States  Sentencing  Commission 

NOTICES 

Hearing  32815.  39407,  41644 
Sentencing  guidelines  and  policy  statements  for 
Federal  courts.  1286,  5104.  15530,  16337 

Urban  Mass  Transpwlatinn 
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ANNUAL 


RULES 

Buy  American  requirements: 

Waivers;  technical  amendment,  617 
Charter  services,  53348 
Federally  funded  mass  bvuportation 
operations;  drug  use  cantrel,  47196 

PROPOSB)  RULES 

Air  quality  procedures,  35178 

Buses,  federally  financed;  safety  requirements; 
wiAdrawii,  35341 

Buy  American  requirements: 
Amendments,  32994,  43457      ""  ,: 
Audie-viaualtrauHttg  equipment  wuivnr, 

■        ^     Mi»0  ■  ■.::,-»  •  t:' 
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Jannary— !>««■>■  IMS ; AWiVAL,  maCRAL 


Capital  leases,  18222 
Correction,  23340 
Charter  services, ,  18964,  20660 
Federally  funded  mass  transit  operations; 

drug  use  control,  25910 
Hearings,  28025,  26289 
Grants;  technology  introduction  program  and 
innovative  techniques  and  methods; 
soliciution  procedures,  34560 
Rolling  stock  purchases;  pre-award  and  post- 
delivery  audits,  40850 

NOTICES 

Buy  American  requirements: 

Waivers.  12223.  12224.  22418 
Environmental  sutements;  availability,  etc.: 
Atlanta.  GA,  9563 
Austin,  TX,  1976 
Massachusetts  Bay  TransporUtion  Authority, 

Boston,  MA,  10996 
Spine  Line  Corridor,  Pittsburgh,  PA,  8022 
Grants;  UMTA  sections  3  and  9  obligations: 
Formula  grant  apportionments;  1988  FY, 

2948 
Los  Angeles  County  Transportation 

Commission,  CA,  et  al.,  3286,  28933 
Metropolitan  Transit  Authority,  Houston, 

TX,  et  al.,  9724 
Peninsula  Transportation  District 

Commission,  VA,  et  al.,  15767 
Phoenix,  AZ,  et  al.,  47609 
Regional  Transportation  Authority, 

Commuter  Rail  Division,  Chicago,  IL, 

32491 
San  Francisco  Public  Utilities  Commission, 

CA.  et  al.,  50348 
VaU,  CO,  et  al.,  26709 
Grants;  UMTA  sections  9  and  18  obligations: 
Formula  grant  apportionments;  1989  FY, 

40168 
Urban  mass  transportation  programs: 
Legal  opinions  summary,  1 1624 

Veterans  Administration 

RULES 

Acquisition  regulations,  7755,  9630 
Construction  contracting  procedures,  1630 

Correction,  2669 
Cost  comparison  (OMB  Circular  A-76 
implementation),  43209 
Correction,  46872,  48615 
Adjudication;  pensions,  compensatioa, 
dependency,  etc.: 
Active  military  service,  49906 
Automobile  allowance  and  adaptive 
equipment  eli^bility,  and  devices  to 
overcome  deafiiess.  46606 
Benefits  eligibility  impFovements,  23234 

Correction.  24831 
Certified  active  military  service,  16879 
Forfeiture.  17933 
Homeless  claimants,  22652 
Improved  penMO;  payment  frequency,  7902 
Miscellaneous  amendments,  3206 
AuAarity  delegations: 

GenetriGounad,  49879 
Debarment  and  auspension  (nonprocurement), 

19161,34474 
Disabilities  Fating  sdiedule: 
Central  visual  acuity  impairment  ratings 

table;  .cornctien,  50955 
I>i|»lapia^:(doable  vision)  evaluations,  30261 
Hearing  .laas:<e^^iHatiaa;.oMi«ction.  24938 
Mentid  diaonlers;.nom(enclature  and 
descriptive  terms,  21 
:  '  CorreeUon,  1441 


Fiduciary  activities: 
Burial  arrangement;  federally  appointed 
fiduciary  authority  on  behalf  of 
incompetent  beneficiary,  etc.,  20618 
Freedom  of  Information  Act;  implementatioa. 
9442 
Uniform  fee  schedule  and  administrative 
guidelines,  10375 
Grants  and  cooperative  agreements  to  State 
and  local  governments;  uniform 
administrative  requirements  (OMB  A-102 
implementation),  8034 
Legal  Services,  General  Counsel; 

organizations,  representatives,  attorneys, 
and  agente  recognition,  52416 
Life  Insurance,  National  Service: 
Interest  rate  adjustments,  17465 
Loan  guaranty: 
Credit  reports  on  proposed  reamortizatioiis, 
claims  under  guaranty  and  repurchased 
vendee  loans,  34294 
Defaulted  loans;  termination  proceedings, 
4977 
Correction,  42950 
Interest  rates,  3207,  11502,  18982,  44400; 

51590 
Late  fees  collection  and  interest  penalties  on 

funding  fees,  27047 
Legal  services  incurred  in  terminating  loan; 

maximum  reimbursement  increase,  27048 
Loan  claims  payment,  1349 
Medical  benefits: 
Bereavement  counseling,  7189 
Claimants  and  beneficiaries  transportation, 

1755 
Community  nursing  home  care  facilities  use, 

13120 
Eligibility  cat^ories;  evidence  of  inability  to 
defray  necessary  medical  expenses; 
correctioo.  9627,  32390 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
acii-.'ities,  25872 
Parking  fees  at  VA  medical  CtcOities,  25489 
Program  Fraud  Civil  Remedies  Act; 
implementatioa,  16704 

Servicemen's  and  Veterans*  Group  Life 
Insurance;  eligibiUty,  17698,  37796 
Vocational  rehabilitatioa  and  education: 
Benefits  electioa,  879 

Independent  living  services  program,  50999 
Veterans  education — 
All  volunteer  force  educatioaal  assistanoe 

program.  1796.  3207 
Course  withdrawal  under  asitigating 

drcumstanoes;  clarificalicii.  28883, 

32390 
Ddimiting  date  determinalion,  19298 
Educational  assistance  lest  pwgram  rates, 

etc.,  50520 
Educatioaal  benefits  payment  method. 

48549 
Entitlement  transfer  to  dependents,  1779 
Job  training  program;  sdininisli  stive 

review  for  employerv  71t3 
Job  training  program;  deatfne  estensten, 

4848,  16257 
New  pension  recipients;  vorational 

training  temporary  pragnun,  4396 
Overpayments;  ariministrialive-errers. 

17466 
Post- Vietnam  era  veterann  ndnratinnal 

assistance  prograni.  4^.  3M494 
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Veterans 

Refresher,  remedial,  and  deficiency 

courses;  entitlement  charges,  5769 
Selected  Reserve  members;  educational 
assistance,  34739 
Vocational  RehabiliUtion  and  Counseling 
Officer,  discontinuance  actions,  special 
review,  32619 

PROPOSED  RULES 

Acquisition  regulations 
Cost  comparison  (OMB  Circular  A-76 

implementation),  S201 
Packag^U  requirements;  estimated  quantities, 
24106 
Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Automobile  allowance  and  adaptive 
equipment  eligibility  and  devices  to 
overcome  deafness,  28020 
Dependent  esublishment;  suiuble  evidence, 

36586 
Dioxin  exposure  claims,  48551 

Correction.  50547 
Education;  basic  eligibility  determinations, 

46635 
Impaired  hearing;  determination  of  service 

connection,  32627 
Presumptive  service  connection;  diseases 

expansion,  50547 
Prisoner  of  war,  former;  definitions,  46634 
Procedural  due  process  rights  and 

retroactive  awards  eligibility  criteria. 
37797 
Correction,  40544 
Board  of  Veterans  Appeals: 
Legal  interns,  law  students,  and  paralegals; 
sUtus;  rules  of  practice,  20653 
Disabilities  rating  schedule: 
Systemic  diseases  (AIDS.  ARC.  and  HIV 
antibody  positive).  18099 
Correction,  19856 
Freedom  of  Information  Act;  implementation 
Confidential  commercial  information; 

predisclosure  notification  procedures, 
45944 
General  Counsel;  legal  opinions.  8471 
Grants  and  cooperative  agreements;  uniform 
administrative  requirements  (OMB  A- 110 
implementation),  44716 
Human  subjecU,  protection;  model  policy, 
45661 
Correction,  46745 
Inventions  by  VA  employees  as  coinventors  in 
research  supported  by  nonprofit 
organizations  and  small  businesses; 
contractor  obligations.  4858 
Life  insurance.  National  Service: 

"RS"  term  premiums  cap.  39750 
Loan  guaranty: 
Legal  services  incurred  in  terminating  loan; 
maximum  reimbursement  increase,  1378 
Manufactured  home  dealers  and 

manufactured  home  park  owner/ 
operators,  employees;  and  real  estate 
brokers  and  agents;  suspension  for  fraud 
or  misrepresentation,  40742 
Medical  benefits: 
Community  residential  care,  9778 
Contract  medical  care;  non-federal  hospital 

payment  reimbursement  rates.  47726 
Quality  assurance  program;  confidentiality. 
43452 
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Parking  fees  at  medical  facilities.  8934 

Correction,  9848 
Regulatory  agenda.  14540,  42690 

Correction,  43905 

Relocation  assistance  and  real  property 

acquisition: 

Uniform  cost-effective  policies  and 

procedures,  27598,  28239 

Servicemen's  and  Veterans'  Group  Life 

Insurance;  eligibility,  17476 
Vocational  rehabtliution  and  education: 
Educational  assistance  benefits,  30314 
Employment  services  for  eUgible  veterans, 

2855 
Independent  living  services  program,  9125 
Veterans  education— 

85-15  percent  ratio  requirement;  waiver, 

27533 
Course  withdrawal  under  mitigating 
circumstances;  clarification,  5806 
Delimiting  date  determination.  620 
Education  benefits  forfeiture,  27054 
Educational  assistance  test  program  rates, 

etc.,  16884 
Nonstandard  terms;  training  time 

determination,  39490 
Post- Vietnam  era  veterans  educational 
assistance  program,  4186,  5433,  5684 
Vocational  RehabiliUtion  and  Counseling 
Officer;  discontinuance  actions,  special 
review,  1042 


NOTICES 

Advisory  committees;  annual  reports; 
availabUity,  2807,  15616,  31413 
Special  Medical  Advisory  Group,  8024 
Agency  information  collection  activities  under 
OMB  review,  650,  989,  1977,  3487.  3659, 
8543,9170,  11728.  14885,  14886,  15945, 
16511,  16928,  16929,  17135,  18191,  18649, 
20410,  20935.  20936.  22760,  25237,  26710, 
27101,  29110,  29304,  32492.  32816.  34365. 
36693,  37904,  38831,  39193,  39400.  43316, 
43508.  44283.  45417.  45418.  45654.  46011. 
46740.50619.53117.53118 
Committees;  establishment,  renewal, 
termination,  etc.: 
Automated  DaU  Processing  Systems 

Advisory  Committee,  20410 
Career  Development  Committee,  20410 
Cooperative  Studies  Evaluation  Committee. 

17816 
Environmental  Hazards  Advisory 

Committee,  45183 
Geriatrics  and  Gerontology  Advisory 

Committee,  34191 
Merit  Review  Boards,  7071 
RehabiliUtion  Advisory  Committee,  46741 
Scientific  Review  and  Evaluation  Board  for 
Research  and  Development  Advisory 
Committee,  38832 
Special  Medical  Advisory  Group,  989 
Committees;  establishment,  renewal, 
terminations,  etc.: 
Native  American  Veterans  Advisory 
Committee,  29110 
Cost-of-living  adjustments  and  headstone  or 

nwrker  allowance  rate,  43964 
Environmental  sUtements;  availability,  etc.: 
East  Central  area.  FL.  25566 
New  national  cemeteries;  esublishment. 
27919 
Medical  care  reimbursement  rates;  1989  FY. 
46741 


Meetings: 
Administrator's  Educational  Assistance 

Advisory  Committee.  31413 
Career  Development  Committee.  10458, 

31413 
Cemeteries  and  Memorials  Advisory 

Committee.  10998 
Commission  to  Assess  Veterans'  Education 

Policy,  595,  5851 
Cooperative  Studies  Evaluation  Committee, 

8841,  32968 
Environmental  Hazards  Advisory 

Committee,  1438,  17001.  38407.  41439 
Former  Prisoners  of  War  Advisory 

Committee.  1535 
Geriatrics  and  Gerontology  Advisory 

Committee,  12863,  31413 
Health-Related  Effects  of  Herbicides 

Advisory  Committee,  4495,  34366 
Health  Service  Research  and  Development 
Scientific  Review  and  Evaluation 
Board,  20411 
Medical  Research  Service  Merit  Review 

Boards,  5517,  32968 
National  Vietnam  Veterans  Readjustment 
Study  Scientific  Advisory  Committee, 
7291,  31798.  41439 
Native  American  Veterans  Advisory 

Committee,  31955 
RehabiliUtion  Advisory  Committee,  1535, 

20411,31413 
RehabiliUtion  Research  and  Development 
Scientific  Review  and  Evaluation 
Board.  21962,  51188 
Special  Medical  Advisory  Group,  4815, 

23337,  47612 
Structural  Safety  of  Veterans  Administratior. 

Facilities  Advisory  Committee,  10459 
Vietnam  Veterans  Readjustment  Problems 
Advisory  Committee,  1536,  14886, 
27101,  45183 
Voluntary  Service  National  Advisory 

Committee,  29111 
Wage  Committee,  1536,  9170,  19365,  36693 
Women  Veterans  Advisory  Committee, 
2564.  38408 
Nondiscrimination  in  Federally  assisted 

programs;  age  distinctions  review,  6728 
Per  diem  rates  for  eligible  veterans  in  State 

homes.  50620 
Privacy  Act: 
Computer  matching  programs.  15616.  19853, 

28329 
Systems  of  records.  19085,  23845,  25238. 
27258.  46741.  49818 
Reports,  program  evaluation;  availability,  etc.: 
Education  program  approval  process,  36388 
Herbicides  containing  dioxin  or  ionizing 
radiation,  exposure  effects;  scientific 
studies.  39709 
Library  service  program,  13213 
Oral  health  concerns  of  aging  veteran,  14886 
Surgical  program,  45418 
Therapeutic  work  programs,  18192 
Senior  Executive  Service: 

Performance  Review  Boards;  membership, 
46742 

VetmuH  Employment  and  Training, 
Office  of  Assistant  Secretary 

NOTICES 

Grantt  and  cooperative  agreements; 
availability,  etc.: 
Homeless  veterans  reintegration  project; 
preapplication  procedures,  12088,  15751 


Job  Training  Partnership  Act — 
Employment  and  training  programs 
operation,  2100,  6207 
Meetings: 
Veterans'  Employment  Committee,  7427, 
12481,  22235,  36132.  49797 


Wage  .and  Hoar  Division 

RULES 

Employee  Polygraph  Protection  Act; 
implemenution,  41494 
Correction,  43320 
Homeworkers;  employment  in  industries; 
restrictions  and  recordkeeping 
requirements,  45706 
Correction,  46530 
Labor  standards  on  projects  or  productions 
assisted  by  grants  from  National 
Endowments  for  the  Arts  and  the 
Humanities,  23540 
Correction,  24171 
Seasonal  agricultural  workers;  employers* 
reporting  and  employment  requirements, 
35154 
Walsh-Healey  Public  Contracts  Act: 
Small  business  determination  procedures, 
7741 

PROPOSED  RULES 

Fair  Labor  Standards  Act: 
Workers  with  disabilities  under  special 
certificates;  employment,  18234,  43899 
Correction.  45657 
Homeworkers;  employment  in  industries. 
10342.  15063 
Correction.  11590.  12497 
Women's  apparel  industry.  53344 
Seasonal  agricultural  workers;  employers' 
reporting  and  employment  requirements. 
27304 


NOTICES 

Fair  value  or  reasonable  cost  of  facilities 

furnished  to  employees,  23319 
Learners,  certificates  authorizing  employment 

at  special  minimum  wages.  5844,  15476 
Meetings: 
Child  Labor  Advisory  Committee,  4788, 
15751,  19148,  22235,  24380,  25392. 
29790.  37660 

Western  Area  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Boulder  Canyon  Project.  AZ  and  NV; 

hydropower  development.  26893,  45826 
California-Oregon  and  Los  Banos-Gates 

transmission  projects,  7019 
California-Oregon  Transmission  Project, 

17749 
Sidney-North  Yuma  230-kV  transmission  line 
project.  CO  and  NE,  12584 
Floodplain  and  wetlands  protection; 

envirmimental  review  determinations; 
availability,  etc.: 
Limestone-Oering-McGrew  69-kV 

transmission  line  project,  WY  and  NE, 
36367 
Grant  and  cooperative  agreement  awards: 
Colorado  Office  of  Energy  Conservation 
Mutual  Assistance  Program,  48720 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Irrigation  efficiency  program,  CX>.  16779 
Power  marketing  plans,  etc.: 
Amistad  and  Falcon  projects.  12584 
Navajo  Generating  Station.  AZ.  8264.  17102 
Pick-Sloan  Missouri  Basin  Program-Western 
Division  and  Fryingpan-Ariunsas 
Project,  CO,  52781 
Power  rate  adjustments: 
Boulder  Canyon  Project.  NV,  23446,  29085, 
38779,  48584 


Wotfcers' 

Central  Valley  Project,  CA,  8268 
Navajo  Generating  Station,  AZ,  8264 
Parker-Davis  Project.  CO  and  NV.  48306 
Pick-Sloan  Missouri  Basin  Program — 
Eastern  and  Western  Divisions.  44945. 
46015 
Pick-Sloan  Missouri  Basin  Program-Eastern 
Division.  12727 
Transmission  rate  adjustments: 
Central  Valley  Project,  CA,  8268 
Colorado  River  Storage  Project,  CO,  49357 
Tarker-Davis  Project,  CO  and  JW.  48306 

White  Howe  Confercace  for  a  Dn« 
Firee  America 

NOTICES 

Meetings.  13214 

Wliite  Hoose  Fdiowsfaips,  Presidents 
Coauaiasion 

See  President's  Commission  on  White  House 
Fellowships 

Worlcers'  Compensation  Programs 
Office 

RULES 

Federal  employees: 

Compensation  claims,  11594 
War  Hazards  Compensation  Act  claims,  3678 

PROPOSED  RULES 

Federal  employees: 

Compensation  claims,  1 1596,  47829 
NOTICES 

Computer  matching  project  involving 
beneficiaries  and  subscribers: 
Federal  Employees'  Compensation  Act;  Blue 
Cross  and  Blue  Shield  Associatioii; 
report,  48742 
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GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 

Editorial  Note:  The  Freedom  of  Information  Act  (5  U.S.C.  552)  require.  Government  agencies  to  maintain  and  make  available 
foj^ecrn  and  copying  current  indexes  that  provide  identifying  information  on  certam  matter,  issued  adopted,  or 
nr^mZted  afteMdy  4^-  Public  Law  93^  (88  Stat.  1561)  requires  the  publication  (with  exceptions)  and  di-^buUon  of 
S^setdexesTuaSy.  -nils  guide  has  been  compUed  by  the  Office  of  the  Federal  Register  from  mformaUon  submitted  by 
agencies  in  order  to  notify  the  public  of  the  avaUability  of  thewj  indexes  for  sale  or  mspection. 
For  Further  Information  Contact: 

Mildred  L  Isler.  Office  of  the  Federal  Register.  National  Archive,  and  Record.  Admini.tratiDn.  Wa.hington.  DC  20408 

(202-523-5227  or  (TDD)  202-623-5229). 


Agency  and  subagancy  name 


Agency  and  •ubagwicy  "•"* 


Department      of 
Ofltoe  o«  the  S«:rrtaiy 


Department  of  Dafenae.  Oe- 
of  the  Air  Force 


Index  IMe:  period  covered,  brtef 
deeoiptton  of  contents 


Order  from;  price;  make  checks  payaMa 


Department  of  Oefenae,  De- 
partment of  the  Army,  Infor- 
malkxi  Syalame  Command, 
Army  PuWteattona  and 
Printing  Command 

Oapwtmant  of  Eckicatton 
(ED).  Office  of  the  Ataiatant 
Secretary  for  Legislation 
and  PubNc  Affairs 


Dapvtmant  of  Energy.  Bon- 
neville Power  Administratkxi 


OoD  Olrectlvas  System  Quartarly 
Lists  DoO  Directives  and  DoO  Inatnjc- 
tions  numaricaHy  and  by  subject  mrtlsr 
and  mckjdaa  final  opintona.  statements 
of  policy,  and  adminielratlve  staff  manu- 
ala  that  affect  the  pubMc 


Numertoal  index  of  standard  piMications 
(AFR  0-2).  October  3,  1968.  Lists  regu- 
Mtona,  manuals,  and  paitiphlats  togeth- 
er under  each  aubiact  series:  Hat  visual 
akls  wid  recurring  periodtoals  sepwataly 

Numerical  index  of  departmental  fomis 
(AFR  0-8).  October  7. 1988.  Lists  fomts 
numartcaKy  vrtWn  mOt  calagory,  Inckid- 
Ing  aocountab4e  forma,  forma  requiring 
storage  safeguards,  and  obeoMa  forma 

DA  pan«)hlet  25-30  (ConeoMaled  Index 
of  Anny  PubScattona  and  Blank  Forms) 
June  30, 1988.  Printed  in  microftohe 


ED  Index  contains  those  reconls  required 
by  Publte  Law  90-23  (Freedom  of  Infor- 
mation Act).  The  indax  is  a  guide  to  ED 
poik:^  mslructton  memoranda,  organi- 
zatton  functhxi  sutements.  guhMines, 
dKietons  and  procedurae  not  published 
in  the  Federal  Regislsr.  Contains 
Hay  4,  1980: 


Subacrip«k>n 


servtoe  is  $13.00  annuaHy. 

bank   check   or   postal 

money  order  to  the  Director,  Naval  PU>- 
IcalkMW  and  Printing  Sarvkse,  Eastern 
Diviaton.  Bulking  4,  Seclton  0,  700  Rob- 
bins  Avenue,  PhUadatpNiu  PA  19111 


Chief.  Central  Base  Administratkxi  at  near- 
aat  Air  Force  mstaMrtton.  Shelf  stock. 
$3.74  par  copy;  rsproducad  copy,  $8.08: 
aheN  atock  w«  be  uaad  whUa  supply 
laats.  Checks  payafata  to  AFO  (name  of 


For  inapadton,  copying,  or 
informatkx)  contact 


,    J) 

Chief,  Centra  Baae  AdminMraiton  at  near- 
est Air  Force  instaMton.  Shelf  stock. 
$4.33  copy;  reproduced  copy,  $13.21; 
shelf  stock  wM  be  uaad  whie  supply 
lasts.  Checka  payable  to  AFO  (name  of 
I) 


updated  quarteriy 
BPA  Manual  Index  dated  4-22-87  (29 
pages).  Polk:y.  procedural,  and  direc- 
tives material  Indexed  by  aubiect  and 
BPA  Manual  chapter  number 


Natkmal  Tachnksal  Inlormalton  Seo^tee. 
Order  Preprocsssing  Seclton.  5285  Port 
Royal  Road,  SpringlieU.  VA  22161 


Freedom  of  Infonnation  Officer.  Depart- 
ment of  Educatton.  Offk:*  of  Lagislatkxi 
and  Pubkc  Affairs.  400  Maryland  Ave., 
SW..  Washington.  DC  20202 


The  pubic  may  review  the  Index,  obtain  a 
copy  of  the  Index,  without  charge,  or 
secure   further   informatton   concerning 


Dapertment  of  Health  and 
Human  Servtees,  PuWk; 
Health  Sen/tee,  Centers  tor 
Diaeaaa  Control  (HHS/ 
PHS/COC) 


Dopertment  of  Health  and 
Human  Sarricea,  PubNc 
Health  Sarvtee.  Food  and 
Drug  Administratton  (HHS/ 
PHS/FDA) 


CDC  Freedom  of  Informatkxi  Act  (FOIA) 
Index  oontama  those  records  required 
by  the  Freedom  of  Inlonnalton  Act  (P.L 
90-23).  This  index  provklea  klenlifying 
inkxmatkin.  by  program  and  aubjact,  lor 
the  public  as  to  any  matter  Issued, 
adopted,  or  promulgaled  after  July  4. 
1967.  and  not  publahed  in  the  Federal 
Raglalar.  Index  ia  updatod  quarteriy 

Analyst  Opsrattons  Manual:  Trainh^  infor- 
matton. matmcttona  and  proceckves  for 
new  laboratory  personnel 


the  contents  of  the  records  listed  by 
contacting  BonneviSe  Power  AdnrMatra- 
tton's  Offtoe  of  Medta  ReMtona.  905 
NE.  11th  Avenue.  Portland.  OR  97232. 
or  the  Washington.  DC.  Offtoe.  Forreetal 
Bulkflng.  Room  8G-033.  1000  Independ- 
ence Ave..  SW..  Washington.  DC  20685 


Pubic  Inquiriaa.  Communtoattons  and  Man- 
agement Analysis  Offtoe.  Centers  for 
Diaeaaa  Control.  Atlanta.  QA  30333. 


^ 


Nattonal  Techntoal  Intormatton  Ser/toe, 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Rd.,  SpringAaU,  VA  22161. 
Aooaeaton  #PB86-211839:  $50.95  for 
paper  copy,  $6.50  tor  mtoroltohe 


For  mapectton  and  copying:  Director  for 
Freedom  of  Informatton  and  Security 
Review,  OASO(PA),  Waahington,  DC 
20301 

Telephone  202-897-1171 

For  addtttonal  informatton:  OSD  Federal 
Register  Uaison  Ofltoer.  Waahington 
Haadquwters  Servtoaa,  Washtogton,  DC 
20301 

Telephone  202-887-41 1 1 

Chief,  Central  Baae  Admtoiatratton  at  near- 
est Air  Force  inetsNatton 


Chief.  Central  Baae  Adminiatratton  neereat 
Air  Force  installatton 


Director.  Arniy  PubNcalions  and  Printing 
Command.  Hoffman  BMg..  Alexandria. 
VA  22331-0302 


Offwe  of  Lagislatton  and  Public  Affairs. 
Document  Review  Center.  400  Maryland 
Ave..  SW.,  Waahington.  DC  20202 

Tataphone  24S-8807  or  472-3850 


BonnevWe  Power  Adiiikiislialton  offtoea 
Nslad  In  pravtous  cokjmn  or  BPA  Areas 
snd  Districts  at  the  foSowing:  1500  NE. 
Irving.  Portland.  OR  97208;  201  Queen 
Anne  Ave..  N..  Seattle,  WA  96109;  U.S. 
Courlhouaa,  Spokane,  WA  99201;  West 
101  Poplw  SL,  Waia  WaKa.  WA  99362; 
U.S.  Federal  BUg..  211  E.  7th  St. 
Eugene.  OR  97401;  800  Kensington. 
Missoula.  MT  58801:  U.S.  Federal  BUg.. 
301  Yakima  St.  Wenatchee.  WA  96801; 
531  Lomax  St.  Maho  Falls.  ID  83401; 
MKJ  550  Weet  Fort  Street  Boise.  ID 
63724 

Publto  Inquiriea.  Communicattons  and  Man- 
agement Analysis  Offtoe.  Centers  for 
Disease  Control.  AUanta.  QA  30333 


Food  and  Drug  Adminiatratton.  Freedom  o( 
Infonnatton  Staff.  HFI-35.  5800  Fishers 
Lane.  RockvMe.  MO  20857 


Index  title:  period  covered,  brief 
descriptton  of  contents 


Bto-research  Monitoring  Manual  for  Super- 
visory InvestigatorB,  NCTR  Nonclinical: 
One-week  course  conducted  by  the  Na- 
tional Center  for  Toxicotogtoal  Research 

Center  for  Drugs  and  Biologtos  Staff 
Manual:  Primarily  concerned  with  the 
praparatton  and  review  of  documents 
within  the  Center  for  Dniga  and  Btotog- 
ics 

Center  for  Food  Safety  and  Applied  f4utri- 
tton  Daily  Operating  Gukte:  Primarily 
concerned  «»ith  the  preparation  and 
review  of  documents  within  the  Center 
for  Food  Safely  and  Applied  Nutritnn 

Center  for  Volarinary  Madk;ane  Pdtoy  and 
Procedures  Manual:  Primarily  oortoemed 
wMh  the  praparatton  artd  review  of  docu- 
ments within  the  Center  for  Veterinary 


Compliance  Policy  Gukles:  Statements  of 
FDA  compliance  policy,  inckjding  thoae 
statements  whtoh  contain  regulatory 
actton  guktanoe  Informalton 


Compliance  Program  QuMance  Manual: 
Programs,  plana  and  Instructtorw  drect- 
ed  to  FDA  field  operaltona  for  Program 
Management  System  (PMS)  project  im- 
plementatton 

Dnig  Autoanalysis  Manual:  A  manual  of 
automated  methods  which  provMesoorv 
lent  unitermity  test  spedftoaUons  in  USP 
XVII  and  NF  XII.  Provklaa  aaaurance  of 
homogeneity  within  a  single  k>t  for  a 
aafe  and  effective  drug  supply.  Spedfi- 
cationa  aro  for  all  table  monographs 
wliere  the  active  higredtont  Is  preeent  in 
tow  quantHiea  (uauaRy  50  mg.  or  lees) 

EDRO  Data  Codee  Manual:  Computer 
code  informatton  for  program  manage- 
ment systsm  projects  iMed  for  reporting 
project  information  into  the  program  ori- 
ented data  system  (POOS) 

FieM  Management  Directives:  FDA  fiekl 
policy  in  the  aroas  of  operations  marv 
agaiiient,  planning  and  budget  program 
management 

Inspectton  Operattora  Manual:  Standard 
operating  inspecltonal  artd  investigatkKv 
al  procedures  and  inslructtons  used  by 
FDA 


Inspector  Training  Manual:  Basto  training 
manual  for  food  and  drug  inapactors 
and  inspectton  technkiues 


Inspector's  Manual  for  Stale  Food  and 
Drug  Officials:  Two-part  manual    (1)  op- 


IM 
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and  invesUgaltonal  procedures,  (2)  pro- 
gram section  outlines  the  spociffc  rec- 
ommended irispecttorwl  prooadures  ap- 
pltoabto  to  a  parltoular  problem  area, 
commodtty  or  regulatad  indualry.  Simlar 
in  contents  to  tfie  Inspection  Operations 
Manual  Kslad  above,  except  for  FDA 
administrallve  proceduraa  which  are  not 
relevant  to  State  Food  and  Drog  Offi- 
cials 
Inspector's  Technical  Quda:  Tacfinical  irv 
formatton  for  FDA  jrwpactors.  not  previ- 
oualy  available  on  a  broad  acala 
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Order  from;  price;  make  checks  payabto 


Food  and  Dnjg  Administration,  Freedom  of 
Inkymatton  Staff,  HFI-35,  5600  Fishers 
Lane,  RockvUto,  MD  20657.  Cost 
$41.00.  Payabto  to  the  Food  and  Drug 


Food  and  Dnjg  Administralton,  Freedom  of 
Informatton  Staff,  HFI-35,  5600  Fishers 
Lane,  Rockvilte,  MO  20657.  Coet 
S8^60.  Payable  to  the  Food  and  Dnig 


Food  and  Drug  Administratton,  Freedom  of 
Infonnatton  Staff,  HFI-35.  5600  Ftshers 
Lane.  RockvWe.  MD  20657.  Coet 
$33.00.  Payabto  to  the  Food  and  Drug 
Administralfan 

Food  and  Dnjg  Adminislratkxi.  Freedom  of 
Infonnatton  Staff.  HFI-35.  5600  Rshars 
Lane,  RockvWe,  MD  20657.  Cost 
$42.70.  Payabto  to  the  Food  and  Dnjg 
Administratton 

Nattonal  Techntoal  Infonnatton  Service, 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Rd.,  SpringfieM,  VA  22161. 
Manual  acceeston  #PBe6-91S499, 
$104.95;  subacriptton  accoaaton  #PB68- 
915400,  $135.00 

Naltonal  Techntoal  Informatton  Servtoe, 
U.S.  Depanment  of  Commerce,  5285 
Port  Royal  Rd.,  SpringliekJ.  VA  22161. 
Priced  by  aedton.  Entire  Manual  Acces- 
sion #PB88-920489.  $146.95;  subacrip- 
tton aooaaaion  #PB8fr«23-700.  $375.00 

Food  and  Doig  Adminiatratton,  Freedom  of 
Infonnatton  Staff,  HFI-35,  5600  f=iahers 
Lane,  Rockvtte,  MD  20657.  Coat 
$56.00.  Payabto  to  the  Food  and  Drag 


For  inspectton,  copying,  or 
'jnkwiiialion  contact 


Food  and  Dnig  Adminisliatton,  Freedom  of 
Infonnatton  Staff.  HR-35.  5600  Fiahers 
Lane.  RockvUto.  MD  20857.  Coet 
$100.00.  Payabto  to  Ihe  Food  w«d  Omg 


Food  and  Dnig  Adminishatton.  Freedom  of 
mfonnalton  Staff.  HFI-35,  5600  Fishers 
Lane,  Rockvilte,  MD  20657.  Cost 
$33.80.  Payabto  to  the  Food  and  Dnig 


Nattonal  Techntoal  Infonnation  Sennce, 
U.S.  Depertmem  of  Commerce.  5285 
Port  Royal  Rd..  SpringftoML  VA  22161. 
Manual  aoceaaton  #PB66-813398, 
$50.95;  subacriptton  accosston  #PB88- 
913300,  $65.00 

Food  and  Drug  Administration,  freedom  of 
Infonnalton  Staff.  HFI-35.  5600  Fiahars 
Lane,  RockvWe,  MO  20657.  Coet 
$22.30.  Payribto  to  the  Food  wid  Drug 


f=ood  and  Onjg  Adminislralton,  Freedom  of 
Infonnatton  Staff,  HFI-35,  5600  Ftshars 
Lane.  RockvWe.  MO  20857.  Coet 
$71.00.  Payabto  to  the  Food  wid  Dnjg 
Administratton 


Food  and  Drug  Administratton.  Freedom  of 
Infonnalton  Staff.  HFI-35,  5600  Fiahers 
Lane.  RockvWe.  MD  20657.  Coat 
$18.40.  Payabte  to  the  Food  and  Drug 
Adn  '"islrsticn 


Agsncyand 


■nd  mttwdi  ««d  m  R>A 

tor  wTMaMW*  offt*  wlMil  and  aignM- 
c«iM  ol  ummmmlton  oT  mm  and^ 

tby 


QuwMy  ol  Conlwli  CuwHndhm:  Con- 
Wra  Womnion  uMd  te  ffWMura  ac- 
cplwo,  iMaia  of  Mnkaga  tn  tood 
oonMnara.  DMdad  Mo  *»  part»-<1) 
prooadurao  tor  riiaaauring  m<»<oimn- 
m  aMMical  awokMHon  aoooplMia 
cwnwon  or  uaual  dadaraltow  ol  quanWy 
o<  oornama;  (2)  miomiadow  or>  aawplno 
wlw*  i^aoW  todwlquaa  ara  roqi*«d 

R^guMxy  Procaduraa  Marvafc  QiMMwa 
or«  raguMory  polcy  and  a«wort  proc- 
•Mtni  prooaduraa 


SMI   Manual 


Oidar  Irom;  pitea:  maka  chacka  payabia 


duraa  or 


liauadby  FOAto 
proca- 

m 


Tachnicar  Intonnallon  Sarvtoa, 
U.a  Daoartmanl  ol  Commaroa.  5286 
Port  Royal  nd..  OprlnBllald.  VA  22161. 
Vdkm  1  AcianHon  #PBee<lH». 
162.96.  Voluma  II  Aaoaaalon  #PS66- 
»1^fl60.  9ia6J6.  Enira  Manual-Ac- 
oaaaion  »rB66  911796.  $230.00 
Food  vd  Drug  AdmlnMrallon,  Fraadom  ol 
Intoimallon  SMI.  HFI^  5600  Ftahara 
Una.  RoohvMa.  MO  20667.  Coat 
916.60.  PayaWa  to  iha  Food  and  Drag 


ForlmpacHon, 


copying,  or 
Monnation  contact 


Agarwy  and  aubagancy  nama 


Dapartfnant    of    tha    Intarlor. 
OMoa  ol  tha  Oacrafaiy 


Food  and  Drug  AdrnMakaMon.  Fraadom  ol 
Monnatton  Stall.  HFI-36.  5600  FWwra 
Lww,  RooMte.  MO  20067.  Coat 
t142J0.  PayMHa  to  ttw  Food  and  Drug 


Sm^rvlaory  HuiKgatori   QuWa:  Q»*»a- 
bwa  to  «aial  aupanrfaory  inapactora  m 
gwupa 


Food  «id  Drug  AdrnMakaion.  Fraadom  ol 
Monnatton  Still.  Hn-36.  5600  Fiahara 
una.  RoctMMa,  MO  20667.  Caat 
$241.10.  PayaMa  to  tha  Food  and  Dnig 


Human 


PuMc 


ol 

Sorvioao. 

Santtca. 
Sdvioaa        AdmWHrafcn 
(HHS/PHS/HSA) 


to  AdmMatrallM  Stan  Manuala:  Cur- 

t  Mrtg  ol  al  alall  mmakt  «Mt  m- 
and/or  tilila  of  oonlan*B 


Food  and  Dn«  AdmMalrallon.  Fraadom  ol 
liitonnaion  Stall.  MR-36.  6600  Fiahara 
Lana,  RookvMa.  MO  206^.  Coat  $6.00. 
Payola  to  «w  Food  and  Drug  AdmMa- 


Dapartmant  of  tha  Interior, 
OMoa  ol  the  Secretary, 
OIKce  ol  Acr|uialtlon  and 
Property  Management 


Food  «id  Drag  AdmMakatton,  Freedom  ol 
Momwton  Stall,  HFI-36.  5600  FJahara 
Lmw,  RocMte.  MO  206S7.  Coet 
$31  JO.  PayaMa  to  the  Food  and  Drug 


H8A  Fraadom  ol  mtonnatlon  Act  (FOIA) 
IndaK  Mwoh  1975  to  June  30,  1962. 
The  H8A.  FOIA  Indan  la  a  ooinplMlon  ol 
aupptamama     to     the     dapartnMrM 
mviual  ayalam.   program  laoal  oper- 
■liona  iiianuali.  drculara.  memoranda, 
noioea  and  guldaa  uaed  try  the  oompo- 
nenla  ol  HSA.  Al  Monnalton  mcfejdad  m 
ttda  Max  la  cunwit  aa  ol  June  30, 
1962.  The  raapeciM  bureau  Iwrat  mdax- 
ea  are  latad  aa  te9owKOA-Om«  OF 
THE  AUMiaaTWATOW:  OCPA-Pi*ic  Al- 
Mra    Management    Syatam    Manual: 
OPEL-HSA  toniard  plan,  aaoal  year 
1979-63:  OM/OCO-HSA  proouremar* 
operating  lnalnjc«ona:  OM/OMP-HSA 
tWMmMal  no«oee  lor  aupplementa  to 
HHS   manurta:    HSA   Orculara:    OM/ 
OFS-po«cy  dedalona.  prooartoraa.  and 
opwoa    BMS-SuneMi    or    MaojCAi. 
SBtviCKa:  DMrton  ol  Hoapllali  and  On- 
)ca  Oparattona  Manual;  BMS  wppto- 
BMnto  to  HHS  manuaia:  Manual  ofOp- 
„rtona  lor  PHS  HaaHh  Unit.  1^ 
BMS:  BMS  drculara;  Confcact  Phya»- 
dan'*     Qiide.     IH8— Indian     Hcaltm 
Sekvicis:  IHS  dromara;  H8  ouppla- 
maiMi  to  HHS  manuaia:  IHS  Opartftona 
Manual:    Qaneral    Counael    cpMona; 
polcy  and  procedural  manual  and  cfcou- 
SareT  BCHS-euNWO   or  COMMUttmr 
HEALTH  SETtMCEa:  BCHS  admWatratfwe 
guide  eyalam:  BCHS  Operattona  Manual; 
Emargancy   Madteal   Sarvtoa   Syateme 
Program   Quktalnaa:   BCHS   Ragtonal 
Mamorwdum  Sartoa.  BHPOS-Buneau 
OF  Health  Pdwonnel  OEVEU>r>MENT 
AND  Service:  BHPOS  aupplementa  to 
the  HHS  manuale:  BHPOS  oparallona 
manuale    wNoh    Indude    nwmoranda. 
guidalnaa.  hwidbooka  and  prooaAna 


Ofltoa  ol  Comraunicaliona  and  PuMto  Al- 
talra,  HHS/PHS/HSA.  Room  14A-39, 
5600  Fiahart  Lane.  Rockvae,  MO 
20667.  Checfca  payabto  to  HHS/P«*lc 
HeaNh  Sao**.  Mai  to  HSA  Coledion 
OIRoer.  HHS/PHS/HSA.  Room  16-36. 
5600  Fhhara  Lana.  Roolw«e,  MO 
20667.  Feaa  charyd  lor  rniircti  arid 
rapfoducllon  ol  Wormatlon  are  baaed 
upon  the  cunent  «lapeitnen«al  lee 
•cheduto  tor  Information  under  the  FO« 
roguMtona  (46  CFR  part  5  aubpart  E) 


Dopflrtmont  of  Iho  Intsnor, 
OfHoe  ol  the  Secretary, 
OlAoa  ol  Aircraft  Servtoea 


OMce  ol  Communlcatiortt  and  Pubic  Al- 
Urira.  HHS/PHS/HSA.  Room  14A-39, 
5600  FWMra  Lane,  RochvWe,  MO  20657 


0cptftiT)6nt    of    tho    IntorioTf 
Buraau  of  Indian  Affair* 


uafMrvnani    or    vnm    rrmnor. 
Bureau  of  Mir>os 


moex  mia.  pertoo  oovarao,  oner 
deecription  ol  contenla 


Depertment   of   the    Intartor, 
Bureau  of  Reclamation 


Oepartmanl   of   the    Interior, 
U.S.  Gaotogical  Survey 


uaparvnem   or   trie    mianor, 
MInarala  Management  San»- 


Departmental  Manual,  Table  of  Contents, 
Cheddiat.  «id  Subtad  Index  dated  Feb- 
ruary 10.  1966.  Index  of  dtodvea  con- 
liMng  deecrtpUone  of  oanM  wid  field 
organizaBona  of  the  Oaparlmant  dala- 
galons  of  authority.  Memal  polciea, 
guidalnea.  prooedurea.  and  other  admirv 
iatialve  matters 

CheddM  and  Subiad  bidax  of  Dapartman- 
lal  ManMl  AddMons  to  the  FPM  dated 
December  1,  1066.  Index  of  Oeperknen- 
tal  personnel  menegement  dtoectivee 
which  aupplomem  the  Federal  Peraorv 
nel  Manual 

Listing  of  Secretary's  Orders  which  we 
considered  in  effect  wMh  reepect  to  cur- 
rent operations  of  lli 
January  28, 1966 


Departmental    Manual    AddWons   to   the 

Federal  Acquisilion  Regulation  (FAR) 


400  DM  -  Departmental  Mwiuiri  Addttkm  to 
the  Interior  Property  Management  Regu- 
latkxwdPMR)  Part  114-52 


OAS  Index  of  Operational  Procedures 
Memoranda  (OPM's)  dated  January  1, 
1966:  87-1,  Minimum  Rating  ft  Experi- 
ence Requirements  for  DOI  Protoeaional 
PHols,  QS-2181:  87-6,  Sennoes  Provid- 
ed, Use  Raise,  and  Payment  and  Col- 
lecson  rMaciea,  sr-o,  uaa  or  v<ooperaior 
Aircraft:  87-9.  Uaa  of  MWtaiy  AircrafI: 
87-10,  Uae  of  Other  Government  Agen- 
dea'  Airerafi;  87-11,  Maintenance  Re- 
Quiromonlt  for  Privately  Owned  or 
Leased  Aircraft  Utiized  to  Conduct  Gov- 


Bureau  of  Indton  Affairs  lyianual  Index  and 
Table  of  Contents  dated  June  23,  1983 


Baaic  Bureau  of  Mines  Manual  General 
Table  of  Contents  and  Cheddist-July  6. 
1976 

iwmerK  ana  suDjeci  ssmg  or  Rasmai  porr 

dee  and  procedures  try  aeriea.  part. 

chapter,    paragraph,    and    subordinato 

paragraph 
Redemation  Instructions  Index  dated  July 

7.1963 


Gaotogical  Survey  Manual  Tat)le  of  Corv 
tanta,  ChaddisL  and  Subiact  Index 


Baaic  Minarala  ManaQamant  Sarvioa 
Manual  JaUe  of  Contents  and  Chack- 
Kst-4>eoember  30, 1987 

Usied  numericely  by  part  series,  chapter, 
roleaaa  nuntoer,  date,  and  pages 

Director's  appeals  decisions  and  index 


Order  from:  price;  make  checks  pay«We 


Chief,  Division  of  Dirsctives  wid  Regule- 
lory  Management,  Office  of  Infamiatiuii 
nasourcoi  Management,  U.S.  Depart- 
ment of  the  imarior,  Washington.  DC 
20240 

One  copy  only,  no  charge 


Chief,  DMaion  of  Program  Coonfinalon 
and  Evakiatton.  Office  of  Personnel. 
U.S.  Depertment  of  the  interior,  Wash- 
ington, DC  20240 

One  copy  only,  no  charge 

Chief,  Diviaton  of  DkecOvee  mti  Regula- 
tory Management,  Office  of  Intormatton 
Reaouroas  Management  U.S.  Depwt- 
ment  of  the  Interior.  Washington,  DC 
20240 

One  copy  only,  no  charge 

Diviaton  ol  Acquisition  and  Grants,  Office 
of  AcquisHton  and  Property  Manage- 
ment Departrrrent  of  tfre  Interior,  16th  & 
C  Sts..  NW..  Room  5512.  Waahtoglon, 
DC  20240 

iw  cnarge 

Diviiton  of  Property  Management  Office 
of  AcquJiWon  and  Property 
ment  Depertment  of  the  Interior 

No  charge 

Director's  Office,  Office  of  Aircraft  Sarv- 
icee,  P.O.  Box  15428,  Boise,  ID  83715- 
wvDi  no 


Division  of  Management  Support  Bureau 
of  kxfian  Affairs,  18th  and  C  Streets, 
NW.,  Washington,  DC  20245 

No 


In 


fee  scheduto  in  43 


CFR  2,  Appendfac  A 


Bureau  of  lUfinae 


Management  Operations  Cantsr,  EftR 
Center,  Bureau  of  Redamafion.  P.O. 
Box  25007,  Denver,  CO  80225.  No 
charge 

1)  U.S.  Geotogtoal  Swvey,  Administrative 
Divienn,  Branch  of  /Administrative  Serv- 
ices, Management  Support  Sectton.  Pa- 
penrorit  Menegemem  Unit  208  Nafional 
Center.  12201  Sunrise  Valey  Drive, 
Reston,  VA  22082 


Diviston  of  AcquisNtoii  and  Grants,  Office 
of  AoqwaNton  and  Property  Mara^e- 
ment  Department  of  the  Interior,  I8lh  ft 
C  Sts..  NW..  Room  551%  WeeNnglon. 
DC  20240 

Tetaphone:  (202)  3434431 

Divieton  of  Property  Management  Office 
of  AcquisitMn  and   Propart; 
ment  Department  of  the  Interior 

Tetaphone:  (202)  3434528 

DJredor's  Office,  Office  of  Airoran  Senr- 
toes,  3905  Vieta  Ave..  Boiae.  10  83705 


2)  No 
In 


fee  scheduto  In  43 


CFR  2.  Appendix  A 


In  accordance  with  fee  scheduto  in  43 
CFR  2.  Appendbc  A 


Diviston  of  Management  Support  Bureau 
of  bidton  AfWrs.  Room  334-totsriar 
South.  1951  Constitulwn  Ave..  t4W.. 
WasMnglon.  DC  20240 

Telephone:  A.C.(2Q2)  3434577 

WHam  C.  Mackay  Chtol.  Brwich  d  Mw 
agamenl  Analyst  2401  E  St.  NW.. 
WaaNngton.  DC  20241 

Tetaphone  634-1336 


Management  Operafiona  Center.  EftR 
Center,  Bureau  of  Redemelion.  Denver 
Federal  Center,  BUg.  67,  Denver,  CO 
60225 

Tetophone:  A.C  303-236.3614 

AdnMskalve  Diviston,  Brwch  of  AdRMs- 
tnalive  Senrioea.  Management  Support 
Sedton,  Papenworfc  Management  UnN. 
208  National  Cantsr.  12201  Sunriee 
Valey  Drive.  Reeton.  VA  22002  Teto- 
phone 703446-7309  or  FTS  960-7309 

Dcrottiy  Christopher.  Dhectives  Umnge- 
ment  Officer,  12203  Sunriee  Valey 
Drive.  Reeton.  VA  22091 

Telephone  4354213 

David  Schuenke.  Chief.  OMston  ol  Ap- 
peels.  Office  of  Progrem  Review.  Mtoer- 
ato  Management  Sendee.  12203  Sunriee 
Valey  Drive.  Reeton,  VA  22001.  Tola- 
phone  (703)  646-7729 
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IMS  ANNUAL,  FEDERAL  REGICTER  INDEX 


OMMOf 


o(  IN 
IHMtngi  and 


Ap- 


mdn-OoMt  -  mdw  of  •xnopMS  tor  al 

dMWm  dMhtMl  by  OHA  Bowto  of 
AppMl  and  pubfchwJ  SofcHor-a  dad- 


\MUi  m  imaii;«*»g  lagal  hoMkigB  o« 
Oapwtmani  of  ttw  Marior.  PubMwd 
quwtMly.  «inua«y  and  on  Siwar  ' — " 


mtont  Pirt  Safvtoa.  AdmMalrattva  S«v- 
ioaa  OMalon.  P.O.  Bok  37127,  ¥»«»*»»• 
ion,   DC  20013-7127  Adn:   Papariwk 


EdMfW'erwKlt,  OHA.  4015  WlMin  Blvd., 
Arfnglon,  VA  22203. 

Pitoa:  $60  annually  tor  quartarty  iaauaa 
««d  bound  oumuMKw  laaua  at  and  of 
ctfandv  yw.  Chacka  pmMbla  to  Da- 
pwtmard  of  Iha  Intoitor. 

Prtoa  tar  ptwteoo|)»aa  aa  praaertoad  In  Da- 
twtaMm  toa  aohaduto  tar  FOIA  htomw- 
«on  (43  CFn  Part  2,  Afipandh  A). 
Chacka  payaMa  to  Dapartmani  of  ttta 


Nation^  Pwk  Sorvtoa.  AdmMaMliva  San>- 
loaa  OMaton.  P.O.  Bok  37127,  WaaNns- 
ton.   DC  20013-7127  Alln:   Paparworfc 


Blvd., 
703- 


Tolaphona  A.C.  202-523-5138 
EdHorW  Branct).  OHA,  4015 

Artngton,  VA  22203 

23M791 


AdmmMraMM  Mmiri.  MM  raMad  to  atf- 
mlnMra»w  poMaa.  prooaAwa  and 
aiMMiwda  aa  oonMnad  in  ttw  AdmMa- 
M«va  Manual 


Prtoa  on  QumquannW  laaua  la  a«  by  Qow- 
•mmam  PilnllnB  Oflloa  and  aiaiibli 


Dapartotani  of  *w   Markir. 
OtRoaof  mapacter  Qanaral 


Dapailmarit   of   ttw    imartor, 
Oflloa  of  Surfaoa  Mmmg 


Oapwtmam  of  Labor.  Oflloa 
of  iha  StoMKi,  Waga  Ap- 


EdHorW  BrwKt).  OHA,  4015  Wllaon  Blvd., 
Artngton,  VA  22203. 

Pitoa  lor  pfwtoooplaa  ae  praaerfcwl  m  Da- 
oMtawm  tea  aotMdula  for  FOIA  Morma- 
tton  (43  CFR  Part  ^  Appandh  A). 
Chacka  paydWa  to  Dapwtoiar*  of  •» 


Oapwimani  of  Labor,  Oflloa 
of  ttw  8«»«ary,  Waga  Ap- 
paala  Board 


Dtp«tmanl  of  Tranaportation, 
Fadartf   HIghiway   AdmWa- 
i(FHWA) 


iMpactor  Qanaral  Manual  lnd«.Auyi« 
18.1983.  Numaric  and  aubiad  Mng  of 
Mamal  poWaa  and  prooattoaa  by 
votanw.  cfiMw.  aadton.  and  8ul>aao- 

Functtonal  Indax  (08MRE  Dlwcttvaa 
LMad  by  FiMltona)  datod  Octobar  22. 

1988 

0««ia4«»n  Ad  IndaK.  Tlw  JrataK  oonlalna 
^brtacto  of  trat  dadatona  of  tw  Waga 
Appada  Bo«d  from  1980-1984.  TYw 
lnd«(  tm  ba  updatod  partodfcaiy.  Tha 
cunani  127  paga  Ma*  la  aidlabli  h 
whola.  or  ttw  3  paga  aub(ad  mattar 
Wbto  of  oontonia  and  any  MMAmI  aao- 
«on  may  ba  ofdarad  aaparatoly 

waga  Appada  Board  mdax-Olgad.  Tha 
Mm  oonWna  dbakacta  of  «nd  dad- 
dona  of  ttw  Waga  Appada  Board  from 
1984-1988.  Tha  Max  la  llfly  pagaa  tong 
and  la  aupplanwntod  by  ttw  now  Davla- 

BaoonAdMaK 

Ciuaanafaranra  Max  of  curranl  dkac- 
«vaa,  Tha  Max  la  dphdwttcd  by  aiA>- 
|Mi  and  wHNn  aach  auNad.  applcabia 
draettMa  «a  MamMad.  Tha  Max  dao 
mdudaa  a  ttvaaiMrt  croa»fataranoa  tor 
ttw  FHPM.  23  U.&a  and  23  CFR.  Tha 
Max  la  updatod  aamMmudly  (March 
widSaptombar) 

CaMa  and  Dadd  and  Dttvar  DtoquaMca- 
tton  FMI  Ordaraby  ttw  Fadard  Hlgh- 
r.  198»-1984;  Ming  of 


In  aooordanoa  a*h  taa  adwcMa  In  43 

CFR  Part  2.  Appandh  A  •  (=aaa 
Oftloa  of  Inapactor  Qanard 


Oflloa  of  Surtaoa  MHng.  DMdon  of  Man- 
aganwnl  Santoaa.  1961  CondMuOon 
Ava..  NW.,  WadHngton.  DC  20240 

Oflloa  of  ttw  Sotdtor,  DMdon  d  Fdr 
StMtdMda.  Room  N-2716.  Dapart- 
of  Labor.  200  ConaMuHon  Ava., 
NW..  Wad*igton.  DC  20210.  Pilca  la 
$.10  par  p^a.  Maka  dwcka  payaMa  to 
d 


ion  and  ordara  d  ttw  Fadard  HWwdy 
Admiddrator.  banw  Iddt  ara  IdanttMad 
(tookd  numbar,  nanw  d  canlar 
d 


Oflloa  d  ttw  Sofcltor.  DMdon  d  Fdr 
Ldtor  Slwidarda,  Room  N-Z718,  Dapart- 
nwnl  d  Ldwr.  200  CondHutton  Ava., 
NW.,  WaaWngton.  DC  20210.  Prtoa  la 
$.10  par  paga.  Maka  dwcka  payaUa  to 
Dapartmani  d  Labor 

FOIA  Pro9«n  Oflloar,  FHWA.  400  Sav- 
•ntt>  Sbad.  SW.,  Waahlnglon,  DC 
20690.  No  charga 


FOIA  Pregrwn  Ofllcar,  FHWA.  400  Sav- 
•ntti  Sirad.  SW.,  Wadiington.  DC 
20680.  No  charga 


Adminidrdiva  Oflloar,  OHA,  4015  Wiaon 
Blvd.,  Aitngton.  VA  22203.  Tdaphonr. 
(709)  23fr-3793 


Baity  Foyaa.  Inlomwikw  Oflloar,  Dapart- 
mani d  ttw  imartor,  OtRoa  d  Inapactor 
Qanard,  18ttt  «id  C  Sirads,  NW., 
W«d*iglon,  DC  20240 

Tdaphona:  343-4358 

Oflloa  d  Surfaoa  MMng.  DMdon  d  Man- 
igomam  Sanitoaa.  1951  ConeMutton 
Ava..  NW..  Waahtogton.  DC  20240 

Tdaphona:  A.C.  (202)  343-2210 

Exacuttva  SaeraWiy,  Waga  Appada  Board, 
Room  N-8607,  (202)  523-9038:  or  Da- 
pwtmanl  d  Labor  Ubraiy,  Room  N-2439 
(202)  5234092  200  CondHutton  Ava., 
NW.,  Waahington,  DC  20210 


EmcuIKm  Sacrdaiy,  Waga  Appada  Board. 
Room  N4607,  (202)  523-9039:  or  Da- 
pwtmani  d  Labor  Ubraiy,  Room  N-2439 
(202)  5234092  200  CondHutton  Ava., 
NW..  Waahlnglon.  DC  20210 

FOIA  Progrwn  Ofltoar,  FHWA,  400  Sav- 
antti  SIrad.  SW.,  Waahington.  DC 
20690 


FOIA  Progrvn  Oflkwr.  FHWA.  400  Sav- 
anttt  SIrad,  SW.,  Wad>ington.  DC 
20680 


by 


Opintona  ml  Find  Ordara  d  ttw  FHWA  m 
nagvd  to  ttw  Ragddton  d  Tdl 
Bridgaa:  1988-1984  Mng  d  opMona 
and  find  ordara  lagaidtog  ragddton  d 
idl  bitdgaa  laauad  by  ttw  Fadard  Hlgh- 


FOIA  Program  Ofltoar.  FHWA,  400  Sav- 
ontti  Saad.  SW..  Wad*>gton.  DC 
20680.  No  oharga 


FOIA  Piogrwn  OfRoar.  FHWA.  400  Sav- 
antti  SIrad.  SW..  Waahlnglon,  DC 
20680 
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Agancy  and  autwgarKy  nama 


Dapartmani  d  tha  Traaauiy, 
Dapartmani  Offioat 


ArchMadurd  and  Tranaporta- 
tkxi  Barriars  Complianoe 
Board 


Indax  litta:  parted  covarad, 
daacriptton  of  oonlanta 


Commitlaa  lor  Purdwaa  From 
.  ttw  BNnd  and  Ottwr  S«<«ra- 


Commodlty    Futures    Tradmg 
Commiaaton 


Index  d  Sdectad  Records,  July  1967  to 
Daoambar  1986.  Max  dOwr  contains 
ttw  fdlo^wing  information  or  indicatas 
«vhera  the  public  may  iMain  information, 
decaaions,  statemertis  d  the  garwral 
courae  and  method  by  wMch  functtorw 
are  channdod  and  dalermirwd:  a  de- 
acription  d  ttw  centrd  and  tidd  offtoes; 
Idas  d  procedure,  deaci<ptwns  d 
forma:  sutwlantive  rules  and  statements 
d  gerwrd  pdicy  and  interpretattona 
adopted  by  ttw  agency;  and  each 
amendment,  reviaion,  or  repeal  d  ttw 
foregoing,  find  adjudcatwns  d  caaoe: 
stalanwnts  d  poicy  and  intarprvlations 
which  have  been  adopted  by  the  agency 
and  are  nd  publlahad  in  the  Federal 
Regiatar,  and  administralive  ataff  manu- 
als and  indructtons  to  staff  ttwt  aflad  a 
member  of  ttw  pubKc  for  ttw  Depart- 
mantd  Ofticea.  Intarnd  Revenue  Sarv- 
kw.  United  Statea  Cuatoms  Servfee, 
United  States  Secrd  Servkw,  Bureau  d 
Alcohd,  Totwcco  and  Fireanna,  Bureau 
d  Engraving  and  Printing.  Rnandd 
Management  Service.  Unilad  Stales 
Mint.  Bursau  d  ttw  PubKc  Debt,  Ofltoe 
d  the  Comptrdtor  d  ttw  Cunency, 
United  Stataa  Savings  Bond  Oviston, 
Fadard  Law  Enforcement  Trddng 
Cantor,  Offtoe  d  ttw  Assistant  Secrelaiy 
for  Tax  Policy. 

ATBC8  Freedom  d  InforrrwUon  Index; 
June  1978  ttvough  November  1982: 
Find  decistons  made  in  adjudtoaUon  d 
caaaa  oonoaming  diaged  noncompl- 
anoa  tottw  Archilacturafi  Bairiars  Add 
1988:  and  a  record  d  ttw  find  votes  d 
each  member  d  the  Board  in  every 
Board  proceadng.  ATBC8  anrxjd  re- 
ports; pamphlals  deacribing  ttw  ATBC8, 
how  to  lie  complainti,  and  reaouroe 
gddas  to  Waralura  in  the  area  d  erod- 
ing an  accaasMa  environment 

Index  d  AddMiorw  and  Deletions  to  ttw 
Procurement  Uat  (a)  Procurement  Lid 
1989  irtcorporatoi  all  addHions  and  dale- 
ttont  through  Novwnbar  15.  1968;  (b) 
Currant  indox  Novmbsr  IMS-OKom- 
bar1968 


tndsx  of  fintti  Commission  opinions,  indud- 
w)Q  oorKSurring  srtd  dtesonlino  opinions. 
snd  ordsrs  in  tho  Mtludksslion  of  cssos. 
April  21,  1975  to  data.  (This  index  con- 

finsi  Commission  opinions  snd  ordors  in 

pro- 

Indax  d  atalsnwnia  of  pdcy  and  aMsrpie- 
tallorw  adaptod  Isy  ttw  Cemmlaaion  and 
nd  puMlslwd  in  ttw  radwd  Regiater. 
April  21, 1975  to  dato 

Indax  d  Oommiaaion  adminiattattva  manu- 
aia  ano  swaucaons  10  swr  mai  anaci  a 
member  of  ttw  puMto.  April  21. 1975  to 
dato.  (Oomraiaaton  Inalmctioiw  no  longer 
in  uaa  are  nd  Included  in  ttiia  index) 


Order  from;  prtoa;  make  checks  payable 


Ubraiy,  Room  5010-lulT,  Department  d 
ttw  Treasury,  Washington.  DC  20220, 
Reproduced  upon  request;  fees  chwged 
per  page  copied  in  acoordanoe  wMh  toe 
schedule  d  31  CFR  1.6.  Make  chedcs 
payable  to  Treasury  d  ttw  United  States 


Freedom  d  Information  Oflioer,  ATBC8, 
Rm.  1010,  330  C  SL,  SW.,  Waahlnglon, 
DC  20202.  Reproduced  upon  requeat 
Twenty  centa  per  page,  par  copy.  Make 
checks  payable  to  ttw  Dapertment  d 
Education 

PubKc  Intownation  Office.  ATBC8.  Rm. 
1010,  330  C  St.  SW.  Waahlnglon,  DC 
20202.  Noctwrge 


Order  from:  Executive  Director,  CommMee 
for  Purchaaa  From  ttw  Bind  rntd  Ottwr 
Severely  Handcapped.  Oryald  S4)uai« 
Bulking  No.  5.  1755  Jeftarson  Davis 
Highway.  Sdto  1107.  Arfnglon.  VA 
22202-3509.  Price:  Ten  cents  per  page, 
per  copy.  Make  checks  payable  to: 
Traaaurer  d  ttw  Unilad  States 

Office  d  ttw  Secretarial.  Commodly  Fu- 
tures Tradxig  Commiaston.  2033  K 
Stteet.  NW..  Washington,  DC  20581 

Price:  10  cania  per  page 


For  inspection. 


copywg.or 
vaonrwlion  conlad 


Treaaunr  Dapartmani  Ubraiy,  Room  5010. 
Main  Treaaury  Bklg.,  I5tt«  and  Pannayl- 
vania  Ave.,  NW.,  Washington.  DC  20220 


d  Intermatiuii  Officer,  ATBCB, 
Rm.  1010.  330  C  St.  SW.,  Washington, 
DC 
Phone:  202-245-1591 

Pubtic   Information   Oflice.   ATBC8,   Rm. 

1010,  330  C  St..  SW..  Washingloa  DC 

20202 
Tstsphons.  202.^45-1501 


CommMee  for  Pmchasu  From  ttw  Bfind 
and  Ottwr  Severely  Handwapped,  Atten- 
tion: Freedom  d  tofoiiiwBuii  Ofltoer 


Oflkw  d  ttw  Secretariat,  Commodly  Fu- 
tores  Tradng  Comnriaaion,  2033  K 
Siied,  NW.,  Waahtogton,  DC  20581 

Telephone  202  2544314 


Agwwy  and  MiMgancy  nwM 


QwMral  SwvioM  AdminMra- 
lion(QSA) 


IfMlM  «■•:  p«tod  oovarwl, 
dMoipiion  of  ooniwns 


QSA  FfMdom  of  Infomwlion  indax;  July  4. 
1967  through  Jun«  30. 1964.  Catagory  A 
mKymrton  wNch  to  fhwl  opMorw.  m- 
dudbig  oonouning  and  dliiinMng  opirv 
lona  and  oidara,  mada  m  ttw  adiudk» 
lion  of  caaae.  Caiaganr  B  Wormattoo 
which  ia  moaa  atatamanla  of  potcy  and 


by  GSA  w«d  ara  not  pubHahad  in  tha 
FEDERAL  REGISTER.  Calagoiy  C  mfor- 
nMrtlon  which  la  admlniatraMva  staff 
manuala  and  inatructtona  to  atatf  that 
attact  mamtMra  of  Iha  puMc 


Ifrtamalionai    Boundaiy    and 

Walar  Commiaaion,  United 
Sialaa   and   Maadoo.    U.& 

Sactlon 


Ordar  from;  prtoa;  malia  chadta  payaUa 


QSA.  Fraadom  of  Infomwlion  OfHoar 
(ATRAR),  WaaWnglon.  (»  20405.  Prica: 
$4.75.  Maka  ohacfca  payaWa  to:  Qanaral 


For  kwpaclion.  copying,  or , 
informalion  contact 


QSA  CanM  Offica  Ubrary  and  tha  buai- 
•arvioa  oanlara  locatad  in 


National 
Racorda 
(NARA) 


Archlvas       and 
Administration 


Brochura:  Amiatad  Dam  and  Raaarvoir 


Brochura:  Falcon  Dam  and  Powar  Plant 


Waiar  Bulallna:  Containing  data  for  1  yaar 
oovaring  flow  of  Rio  Qranda  and  ralalad 
data  from  Elaphwit  Buna.  NM.  to  QuH  of 
M«doo.  m  storaga  In  maior  laaanwirs. 
dKMTSions.  auapandad  am.  chamtcal 
analyaaa.  sanMary  a^Mds  of  wMar  qual- 
ity, mataorologic  data,  and  irrigatad 
•raaa-for  yaws  1931  through  1960 

Walar  BuNalina:  Containing  data  for  1  yaar 
oovaring  flow  of  Colorado  RIvar  and 
olhar  Waslam  Boundaiy  straams.  and 
ralalad  data  (incfcMflng  Tlfuana.  Santa 
Oniz,  and  San  Padro  RIvars.  and 
WhMawatar  Draw)  tor  yaars  1860 
through  I960 

Color  print  m»(>  -  Lowar  Rio  Granda 
VaMay  Unitad  Statas  and  Maxico 


Annual  Raport  Oparation  of  Rio  Granda 
Dams  and  Raaarvoirs.  Thia  raport  pro- 
vidas  data  cor^caming  tha  oparation  of 
tha  intamational  dams  and  rasanrairs 
oonstnictad  by  iha  Govammsnts  of  tha 
Unitad  Statas  and  Maxico  on  tha  raach 
of  tha  Rio  Granda  which  fonna  tha 
boundwy  batwaen  tha  two  oountriaa 

Color  print  map:  El  Paso  Rio  Granda 
Prciacts,  Canaiizalion  and  RacUflcation 
Proiacts 


Brochure  Joint  Pro|acts  of  tha  UnHad 
Statas  and  Maxico  through  Iha  Intama- 
tional Boundaiy  and  Watar  Commiaaion 


Prolaci  Engmaar.  U.S.  Saclion.  IBWC. 
Roula  2.  Box  37,  Highway  90  Waat,  Dal 
Rio,  TX  78840.  No  charga 

naasn»olr«  Managar,  U.S.  Saclion.  IBWC, 
P.O.  Box  1,  Falcon  VMaga.  TX  78545. 
Nochvga 

DMaion  Engmaar,  Hydrographic  OMalon. 
U.&  Sadlon,  IBWC.  4171  North  Maaa. 
SuHa  C-310.  E!  Paso.  TX  79902.  Prica: 
$4.60  par  buRatm  (data  for  1  yaar).  Pay- 
«bla  «a  Intamational  Boundary  and 
Walar  Commiaaion,  U.S.  Sactlon 


DMsion  Engmaar,  Hydrographic  Division. 
U.S.  Sadlon,  IBWC.  4171  North  Maaa. 
SuMa  C-310.  El  Paao.  TX  79902.  Prica: 
$5.50  par  buRatm  (data  for  1  yaar).  Pay- 
abla  to:  imamallonai  Boundaiy  and 
Walar  Commission.  U.S.  Sactlon 

DMaion  Engmaar.  Projads  Diviaion.  U.S. 
Sadlon.  IBWC.  4171  North  Maaa.  SuHa 
C-310.  El  Paao,  TX  79902.  Pricaa: 
14>x38>  $4.00  par  map;  10>x26> 
$3.00  par  map.  Payabia  to:  imarnationai 
Boundwy  and  Walar  Commission.  U.S. 
Saclion 

Diviaion  Engmaar,  Hydrographic  Diviaion. 
U.S.  SacHon,  IBWC,  4171  North  Maaa. 
SuMa  C-310.  a  Paao.  TX  79902.  No 


CanM  Oftloa  Ubrary.  mh  &  F  Sts..  NW., 

Rm.  1033.  Washington.  DC  20405 
Buslnaaa  Garvica  CarHan: 
National  Capital  Raglon: 
7th  $  D  Sts.,  SW.,  Washington,  DC  20407 
Raglon  1:  John  W.  MoComwcti  Poat  Oflica 

wid  Courthouaa.  Boalon,  Mass.  02109 
Raglon  2:  26  Fadaral  Plaza.  Naw  York,  NY 

10276 
Ragton  3:  9th  &  Mwkat  Sts..  Philadalphia. 

PA,  19107 
Raglon  4:  Richard  B.  RuaaaR  BMg..  75 

Spring  SL,  Atlanla.  QA  30303 
Rai^  5:  230  So.  Daarbom  SL,  Chicago, 

lU  60604 
Raglon  6: 1500  East  Bannialar  Rd.,  Kansas 

CNy,  M0  64« 
Raglon  7:  819  Taylor  SL,  Fi  Worth,  TX 

76102 
Raglon  6:  BuihSng  41.  Oonvar  Fadaral 

Canlar.  Danvar.  CO  80225 
Raglon  9:  525  Markat  SL,  San  Frandaoo, 

CA  94105 
Raglon    10:    QSA   Canlar.   Auburn.    WA 

9(XI02 
Proiad    Engmaar,    U.S.    Sadton,    IBWC, 

Roula  2,  Box  37.  Highway  90  Waat  Dai 

Rio.  TX  78840 

Raaarvoirs  Managar.  U.S.  SacHon.  IBWC. 
P.O.  Box  1,  Fiteon  VHaga.  TX  78545 

Diviaion  Englnaar.  Hydrographic  Division. 
U.S.  Sadlon.  IBWC.  4171  North  Maaa, 
SuHa  C-310.  B  Paso,  TX  79902 


National  Ociaiicc  Foundation 
(N8F) 


DMaion  Englnaar,  Proiada  Diviaion,  U.S. 
SacHon,  IBWC,  4171  North  Maaa,  Suita 
C^IO.  El  Paao.  TX  79902.  Prica:  $10.00 
par  rni«>.  Payabia  to  Intamational 
Boundwy  and  Watar  Commiaaion.  U.S. 
Sadton 

Saclton  Sacraatry,  U.S.  Sac..  IBWC,  4171 
North  Maaa.  Suite  C-310,  El  Paso,  TX 
79902.  Prica:  $6.00  par  brochura.  Pay- 
^)ta  to  Intamattonal  Boundaiy  and 
Walar  Commiaaion.  U.S.  Saclion 


Division  Englnaar.  Hydrographic  Division. 
U.S.  Saclion.  IBWC.  4171  North  Maaa, 
SuMa  C-310.  El  Paao.  TX  79902 


Diviaion  Englnaar,  Projads  Division.  U.S. 
Sadton,  IBWC,  4171  North  Mass,  Suita 
C-310.  El  Paao.  TX  79902 


Diviston  Englnaar.  Hydrographic  DMaion. 
U.S.  Sadion.  IBWC.  4171  North  Mass, 
SuHa  C-310,  El  Paso,  TX  79902 


Division  Englnaar,  Projads  Division,  U.S. 
Sadlon.  IBWC.  4171  North  Mass,  Suite 
C-310,  B  Paao.  TX  79902 


Section  Secretary,  U.S.  Saclion.  IBWC. 
4171  North  Mesa.  Sufte  C-310,  El  Paso, 
TX  79902 


NARA  FOIA  Index  Hats  the  fotowing  mate- 
rials which  have  been  adopted  by  NARA 
since  April  1,  1965,  and  which  are  not 
pubiahed  m  the  Federal  Register  NARA 
final  opmions  and  orders,  statements  of 
policy  and  mterprataltons,  and  adminis- 
Irative  ataff  manuals  and  instrudions  to 
staff  that  affed  a  member  of  the  pubfc 


corv 

tains  name.  State,  and  insHlulion  of  Indh 
viduala  wlK>  have  reviewed  propoaala  for 
the  National  Science  Foundation  for  the 
prevjously  completed  fiacal  year 
Numerical  videx  of  the  foMowing  NSF 
agancy-wide  iaauances  and  Important 
NoHoaa  m  effed  aa  of  Januaiy  24. 1966: 
(1)  OfRoa  of  tha  Director  Staff  Mamorvt- 
da  (O/D-s):  (2)  NSF  BuMina;  (3)  NSF 
MwHMte/Circulars:  (4)  NSF  Hwidbooks; 
and  (5)  NSF  Importwit  NoHoea.  O/iys 
are  uaed  by  the  NSF  Divactor  and 
Deputy  Dvactor  to  oommunicato  infor- 
matton  to  the  staff.  O/D'a  alao  may  be 
ueed  to  convey  sfiort-lsrm  poHcy  state- 
fiianis  or  tna  siaai  siaiamani  or  long- 
teim  poBcy.  NSF  BuHetma  transmit  ap- 
proved clianges  to  policy  and  convey 
adminislrative  or  **ftouaalieepsig**  mfor* 
matiort  Significant  NSF  poicy  and  pro- 
cedure are  located  m  NSF  Manuals. 
NSF  Qrculais  (hialorlcaRy  uaed  to  com- 
municate poicles  and  prooaduree  of  a 
continuing  nature)  are  being  converted 
to  Manuala  and  wM  be  dtooontinued. 
Handbooks,  leaa  funnel  tfian  Manuals, 
provide  oompandta  of  infonnabon  oon- 
oeming  NSF  programs.  La.,  tttay  do  not 
eaiiMlah  NSF  poicy.  important  Nottoes 
are  tfw  Oiractoi'a  primary  meens  of 
communicaling  wMh  organiTsHona  re- 
ceiving or  eigitito  fOr  NSF  supfxxL  Im- 
portant Nolioes  ere  issued  over  the  Di- 
rector's signature  and  convey  kifuiiiie- 

Other  suDfecis  osterrrsneo  to  oe  ot  mur- 
est  to  ttw  academe  communrty  and  to 


Index  of  NSF  regulations  promulgated  m 
the  Coda  of  Federal  Regulations  under 
Title  48,  Public  Conliads  and  Property 
Mwi^emant;  wtd  THte  45.  Pubic  Wel- 
tare.  A  Rating,  tiy  subjed  title,  of  current 
Foundation  regulalions  with  a  tirief  de- 
scription of  tlM  content  of  each 

r>ubNcations  of  the  National  Sdenoe  Fouiv 
datlon.  An  index  by  topical  classification, 
as  of  Aprii  1966,  of  cunent  NSF  pubica- 
tnns  issued  and  avaiaUe  to  the  pubic. 
Listing  induda  annual  reports,  specific 
program  announcements,  and  tiro- 
cfHires,  science  resources  studtes  pam- 

NSF  periods  alt  m  addMion  to  TWea, 
provides  NSF  publication  numt)ere  and 
copy  prices.  (NSF  Pubicalion  86-18) 
NSF  Guide  to  Programs,  A  composite  ist- 
ing  of  summary  information  about  NSF 
support  programs,  as  of  October  1965. 
Provides  general  guidance  and  informa- 
tion daacrfeing  the  principal  cftaraclaris- 
tKS  snd  besic  purposes  of  each  activity; 
eigftittty  requirements;  closing  dates 
(wftare  appicabto):  and  itie  address 
wfiere  more  detaied  informalion  or  ap- 
picaltons  may  be  obtrined.  (NSF  Pubi- 
cabon  85-40) 


Program  Poicy  and  Evakiation  Division. 
Natkxial  Archives  (NAA),  Waahington. 
DC  20406 


Program  Poicy  and  EwakaKon  Division, 
Room  406,  Naionai  Archives  Buldb«. 
8th  and  fNwnaytvania  Ave.,  NW.,  Wash- 
ington, DC.  Maimg  addreaa:  Naltond  Ar- 
chives (NAA).  Washington.  DC  20408. 
202/523-3214 


NSF  Ubraiy.  Room  245.  1800  G  SL,  NW.. 
Waahington,  DC  20550 


NSF  Forms  and  Pubicatnns  Sedton, 
Room  232,  1800  G  St,  NW.,  WasNng- 
ton,  DC  20SS0.  One  copy  only  (free) 


NSF  Forms  and  Pubicalions  Section, 
Room  232.  1800  G  SL,  NW..  Washing- 
ton. DC  20550.  One  copy  gratis;  or  Su- 
perindendent  of  Docurnsnts.  U.S.  Gov- 
ernment Printing  Office.  Washington.  DC 
20402.  Stock  No.  038-000-00458-1.  Unit 
price  $5.00 


Office  of  the  GenersI  Ckxmael.  Room  501. 
1800  G  SL,  NW.,  Washington,  DC 
20SS0 


For  inspection  or  copying:  NSF  Ubrary, 
Room  245,  1800  G  SL.  NW.,  WasMng- 
ton.  DC  20550.  For  addWonal  intorma- 
tion:  Pubic  AfWrs  Group,  room  527, 
1800  G  SL.  NW..  Washington,  DC 
20550 
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Agwwy  and  aubagwicy  n*M 


Office  of  Paraonnat  Managa- 


Indax  tMa:  parted  oovarad.  briat 
dMciiptten  o(  oonlanta 


Pannaylvanta  Avanua  Daval- 
opnMnt  Corporation 


Pwwter)     Banafit     Guaranty 
CofporattOT).  Legal  Depart- 


NSF  Grant  Policy  Manual.  A  comparKlhjm 
of  baaic  NSF  grant  potidea  and  prooa- 
duraa  for  uae  t>y  the  grantee  oommuntty 
and  NSF  Staff.  The  ktanual  linplartienta 
OUB  Circular  No.  A-110.  <»tilch  la  dlract- 
ad  to«rard  atandardUng  and  aimpllfylng 
the  vwtoua  aooountaHMy  and  reporting 
rw^uiramanta  amoung  Federal  granting 
igwKiaa.  (NSF  PuHcatton  77-47) 

Index  to  Infomtation.  0PM  Document  No. 
1.  A*  of  June  1968.  A  Hating  of  puUica- 
tiona  and  infonnation  ayalama  arranged 
aiph^MticaRy  by  tttle.  TNa  Index  m- 
dudaa  aoma  mfontiatton  fonnarly  pU>- 
IWwd  m  the  Index  to  CM  Servtoe  Corn- 


Order  from;  prtoe;  make  checka  peyabia 


Guaranty 
Corporation,  Corporate  Ad- 
Planning    De- 


BenelK  Guaranty 
Corporation,  Inauranoe  Op- 
•ratfona  Department 


PAOC  Freedom  of  Infonnation  Act  (FOIA) 
Index:  iNa  Index  containa  numarte  and 
•ubiact  latingi  of  PADC  poticy  atala- 
menta;  public  lwipfO»ement  podciee;  de- 
vatopmant  guidellnea:  tmal  opMona  and 
caaaa  Interpreting  PAOC  enebling  legla- 
Mon;  and  imamal  potidea,  y^Mnae 
and  admlniatraHve  prooedurea.  Containa 
iMOida  originated  lince  October  27, 
1972,  to  date.  The  index  ie  updated 
aami^nnually  (March  and  September), 
to  Penaion  BaneIN  Guaranty  Corp. 
Opinion    Manual:    SepL    2,    1974    to 


the  pmMotu  of  TMa  IV  of  the  Employ- 
ee Retirement  Income  Security  Act 
(ERISA)  ptan  termination  Inauranoe  pro- 


Superindendent  of  Documenia,  U.S.  Gov- 
amment  Printing  Office,  WartHngtort,  DC 
20402.  Stock  No.  03W)0O*1001-4.  Unit 
Prtoe  $13.00 


Internal  Diatrlbutton  Subunit,  Room  B-443, 
Oftioa  of  Peraonnel  Management.  1900 
E  Street,  NW..  Waahinglon,  DC  20415. 
Free 


PAOC,   Freedom  of   InfonnaMon  OfKcer, 
Suite  1220  North.  1331   PannayNania 
Avenue, 
1703 

reproduction  of 
upon  the  current  Corporation  tee  achad- 
ule  for  informMlon  under  FOI  regulationa 
(36  CFR  Pwt  902,  Subpart  I). 


For  inape^on,  copying,  or  addHional 
information  contact 


Paoet 


DaU     tltnt  No.) 


Paget 


Date     tlttve  No  J 


Paoet 


DaU     Htne  No./ 


NSF  Divtaion  of  Grants  and  Contracts. 
Room  1150,  1800  G  St.  NW.,  Washing- 
ton. DC  20550 


0PM  Ubrary  or  any  0PM  Office,  inckxing 


Waahington.  DC 


Faea  charged  for  reaaareh 


20004- 
and 


PADC.  Freedom  of  infonnation  Oftioar, 
Suite  1220  North.  1331  Pennsylvania 
Avenue.  NW.  Washington.  DC  20004- 
1703. 


(3uaranty 
Corporation,  Participant  and 
Emptoyar  Appeala  Depart- 
ment 


Veterana  Administration 


to  Penaion  BenefH  Guerenty  Corp. 
Operating  Poltey  Menuei:  Oct  1.  1964. 
to  praaent;  containa  baak:  policy  atate- 
menta  uaed  by  the  PeGC  ataff  m  admm- 
iataring  TMe  IV  of  the  Emptoyae  Retire- 
ment Income  Security  Act  (ERISA)  plan 
termination  inauranoe  program 

Index  to  Pension  BenefR  Guaranty  Corp. 
OPO  Operations  Manual;  Part  1  from 
Sept  2.  1974.  to  Oct  1.  1984,  and 
■ddMonal  Pwta  aa  adopted:  containa 
bask:  potidae  and  prooeduree  ueed  by 
Insurance  Operationa  Department  staH 
m  admmiataring  TWe  IV  of  the  Emptoyee 
Retirement  mcoma  Security  Act  (ERISA) 
ptan  tannination  inauranoe  program 

Index  to  Penaton  BaneIN  Guaranty  Corp. 
Appeala  Board  dadatona:  from  Fat>.  28, 
I960,  to  preeent;  containa  doaed  appeal 
caae  dedaton  letters  ttwt  are  finel  ded- 
stons  of  the  Appeala  Board  made  pwau- 
ant  to  PBGC  regulatton,  29  CFR  Part 
2606,  Rules  tor  Adminialrativa  Review  of 
Agenicy  Deddona 

Bo«d  of  Veterana  Appeals  Index  M)1-1, 
an  index  to  i«)petate  dedaiona.  Annual 
indaxaa  we  avaiabla  from  July  1977  to 
ttw  preeent  Thia  index  ia  publahed  on 
microtkha  only 


Veterans  Adminislration  Pubiicatton  Index. 
1-03-1.  AH  mformetton  ia  current  es  of 
Oct  31, 1964.  aaasilicatinn  aubiact  and 
numeric  Hating  of  ittanuala,  VA  Ragula- 
ttona,  drculara,  interim  ieauaa,  hand- 
tMoks,  buNetfna.  pamphMa,  and  guMae, 
conveying  agency  potidea.  regUationa 
Md  prooedurea  of  a  continuing  native 


Diadoawe  Officer,  CommunteaMona  and 
PuUk:  Aflaira  Department  Peneton  Ben- 
efH Guvwity  Corp.,  Room  7104,  2020  K 
St,  NW..  Washington.  DC  20006: 
Charge  tO.lO  per  page;  payitta  to  Pen- 
ston  BenaM  Guaranty  Corp.:  or  contact 
Diadoaure  Officer  for  mformation  regard- 
ing a  aubaoripMon  to  the  Opinion  Manual 

Diadoaure  Otftoer,  Cummunteationa  and 
Pubte  Affairs  Dapertment  Penaton  Ben- 
efH Gurany  Corp..  Room  7104.  2020  K 
St.  NW.,  Washington.  DC  20006. 
Charge  MO  per  page.  Payable  to  Pen- 
aton BeneIR  Guaranty  Corp.  or  contact 
DIactoaure  Ofltoer  tor  price  of  entire  Op- 
arating  Polcy  Manual 

Diactoauro  Officer,  CommuntoaUona  and 
Pubic  Aflaira  Department  Penaton  Ben- 
efH Guvwity  Corp.,  Room  7104,  2020  K 
St.  NW..  Washington.  DC  20006. 
Chwga  110  per  page,  payable  to  Pen- 
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Presidential  Documents 


Proclamation  5836  of  June  28,  1988 

Withdrawal  of  Nondiscriminatory  Treatment  for  Products  of 
Romania 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Pursuant  to  section  402(c)  of  the  Trade  Act  of  1974,  as  amended  ("the  Act") 
(19  U.S.C.  2432(c)),  I  previously  waived  the  requirements  of  sections  402(a)  and 
(b)  of  the  Act  (19  U.S.C.  2432  (a)  and  (b)  with  respect  to  the  Socialist  Republic 
of  Romania  ("Romania").  As  a  result,  articles  the  product  of  Romania  import- 
ed into  the  United  States  were  eligible  for  nondiscriminatory  treatment  (most- 
favored-nation  status).  Romania  also  was  eligible  to  participate  in  programs  of 
the  U.S.  Government  that  extend  credits,  credit  guarantees,  or  investment 
guarantees.  Pursuant  to  section  404(a)  of  the  Act  (19  U.S.C.  2434(a)),  I  ex- 
tended most-favored-nation  status  to  Romania  under  the  terms  of  a  commer- 
cial agreement  that  entered  into  force  on  August  3, 1975,  and  was  entered  into 
under  the  authority  of  section  405  of  the  Act  (19  U.S.C.  2435),  with  such  status 
contingent  upon  the  annual  renewal  of  a  waiver  pursuant  to  section  402(c)  of 
the  Act  (19  U.S.C.  2432(c)). 

2.  The  Government  of  Romania  has  announced  that  it  has  decided  to  renounce 
the  renewal  of  nondiscriminatory  treatment  accorded  to  the  products  of 
Romania  by  the  United  States  subject  to  the  terms  of  section  402  of  the  Act  (19 
U.S.C.  2432). 

3.  Accordingly,  I  have  decided  to  allow  the  waiver  for  Romania  under  section 
402  of  the  Act  (19  U.S.C.  2432)  to  expire  as  scheduled  at  the  close  of  July  2, 
1988,  without  renewal  at  that  time,  and  I  have  so  reported  to  the  Congress. 
Therefore,  effective  July  3,  1988,  all  articles  the  product  of  Romania  that  are 
entered,  or  withdrawn  from  warehouse  for  consumption,  into  the  customs 
territory  of  the  United  States  shall  be  subject  to  the  customs  duties  set  forth  in 
the  Rates  of  Duty  column  2  of  the  Tariff  Schedules  of  the  United  States  (TSUS) 
(19  U.S.C,  1202).  Furthermore,  effective  as  of  that  date,  Romania  shall  no 
longer  be  eligible  to  receive  credits  or  guarantees  imder  any  program  of  the 
U.S.  Government  that  extends  credits,  credit  guarantees,  or  investment  guar- 
antees, including  the  Commodity  Credit  Corporation  and  the  Export-Import 
Bank  of  the  United  States. 

4.  Section  404(c)  of  the  Act  (19  U.S.C.  2434(c))  authorizes  the  President  to 
suspend  or  withdraw  any  extension  of  nondiscriminatory  treatment  to  any 
country  pursuant  to  section  404(a)  of  the  Act  (19  U.S.C.  2434(a)). 

5.  Section  604  of  the  Act  (19  U.S.C.  2483)  authorizes  the  President  to  embody  in 
the  TSUS  the  substance  of  the  relevant  provisions  of  that  Act,  of  other  acts 
affecting  import  treatment,  and  of  actions  taken  thereimder. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and 
statutes  of  the  United  States  of  America,  including  but  rot  limited  to  sections 
402,  404,  and  604  of  the  Act,  do  proclaim  that: 

(1)  Effective  with  respect  to  all  articles  the  product  of  Romania  that  are 
entered,  or  withdrawn  from  warehouse  for  consumption,  into  the  customs 
territory  of  the  United  States  on  or  after  July  3,  1988,  such  articles,  whether 
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imported  directly  or  indirectly,  shall  be  subject  to  duty  at  the  rates  set  forth  in 
the  Rates  of  Duty  column  2  of  the  TSUS. 

(2)  General  Headnote  3(d)  to  the  TSUS.  setting  forth  those  countries  whose 
products,  whether  imported  directly  or  indirectly,  shall  be  dutied  at  the  rates 
of  duty  shown  in  the  column  numbered  2  of  such  schedules,  is  modified  by 
inserting  in  alphabetical  sequence  "Socialist  Republic  of  Romania". 

(3)  Romania  will  no  longer  be  eligible  to  receive  credits  or  guarantees  under 
any  program  of  the  U.S.  Government  that  extends  credits,  credit  guarantees,  or 
investment  guarantees. 

(4)  The  action  taken  in  this  Proclamation  shall  be  effective  July  3.  1988. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-eighth  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  >1ealth  Inspection 
Service 

7  CFR  Part  301 

(Docket  No.  88-0271 

wntchweed  Regulated  Areas 

AGCNCv:  Animal  and  Plant  tiealth 
Inspection  Service.  USDA. 
ACTION:  Interim  rule. 

•UMMARV:  We  are  amending  the  list  of 
suppressive  areas  under  the  witchweed 
quarantine  and  regulations  by  adding  to 
the  list  areas  in  five  counties  in  North 
Carolina  and  one  county  in  South 
Carolina.  We  are  also  deleting  from  the 
list  areas  in  eight  counties  in  North 
Carolina  and  ^ree  counties  in  South 
Carolina.  These  actions  are  necessary  in 
order  to  impose  certain  restrictions  on 
the  interstate  movement  of  regulated 
articles  for  the  purpose  of  preventing  the 
artificial  spread  of  witchweed  and  to 
delete  unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles. 

DATES:  Interim  rule  elective  July  1. 1988. 
Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  August  30. 1988. 
ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS. 
USDA.  Room  1143,  South  Building,  P.O. 
Box  96464,  Washington.  DC  20090-6464. 
Specifically  refer  to  Docket  Number  88- 
027.  You  may  reyiew  comments  at  Room 
1141  of  the  South  Building  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eddie  Elder,  Chief  Operations  Officer. 
Domestic  and  Emergency  Operations 
Staff.  National  Programs.  PPQ.  APHIS. 
USDA.  Room  661.  Feder;il  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
301-43ft-6365. 


SUPPLEMENTARY  INFORMATION: 

Background 

Witchweed  is  a  parasitic  plant  that 
causes  degeneration  of  com.  sorghum, 
and  other  grassy  crops.  It  has  been 
found  in  the  United  States  only  in  parts 
of  North  Carolina  and  South  Carolina. 

The  witchweed  quarantine  and 
regulations  {contained  in  7  CFR  301.80  et 
seq.,  and  referred  to  below  as  the 
regulations)  quarantine  the  states  of 
North  Carolina  and  South  Carolina  and 
restrict  the  interstate  movement  of 
certain  witchweed  hosts  from  regulated 
areas  in  the  quarantined  states  for  the 
purpose  of  preventing  the  artificial 
spread  of  witchweed. 

Regulated  areas  for  witchweed  are 
designated  as  either  suppressive  areas 
or  generally  infested  areas.  Restrictions 
are  imposed  on  the  interstate  movement 
of  regulated  articles  from  both  in  order 
to  prevent  the  artificial  movement  of 
witchweed  into  noninfested  areas. 
However,  the  eradication  of  witchweed 
is  undertaken  as  an  objective  only  in 
places  designated  as  suppressive  areas. 

Designation  of  Areas  as  Suppressive 
Areas 

We  are  amending  the  list  of 
suppressive  areas  by  adding  areas  in 
Beaufort,  Duplin,  Greene.  Hoke,  and 
Sampson  Counties  in  North  Carolina, 
and  Florence  County  in  South  Carolina 
to  the  list  of  suppressive  areas  in 
§  301.80-2a  of  the  regulations. 

Surveys  conducted  by  the  United 
States  Department  of  Agriculture  and 
State  agencies  of  North  Carolina  and 
South  Carolina  establish  that  witchweed 
has  spread,  or  is  likely  to  spread,  to 
certain  areas  beyond  the  outer  perimeter 
of  areas  previously  designated  as 
suppressive  areas.  Therefore,  those 
additional  areas  in  these  counties  in 
North  Carolina  and  South  C-irolina. 
which  were  previously  nnnrpgulated 
areas,  arc  designated  as  wiluhweed 
suppressive  areas.  We  arc  taking  this 
action  in  order  to  prevent  the  spread  of 
witchweed  and  to  facilitate  its 
eradication. 

Deletion  of  Areas  From  List  of 
Regulated  Areas 

We  are  also  amending  the  list  of 
suppressive  areas  by  deleting  areas  in 
Craven,  Cumberland,  Duplin,  Hoke. 
Lenoir,  Richmond,  Scotland,  and  Wayne 
Counties  in  North  Carolina,  and 
Florence,  Horry,  and  Marlboro  Counties 


in  South  Carolina  in  S  301.80-2a  of  the 
regulations. 

We  are  taking  this  action  because  we 
have  determined  that  witchweed  no 
longer  occurs  in  these  areas  and  there  is 
no  longer  a  basis  to  continue  listing 
these  areas  as  suppressive  areas  for  the 
purpose  of  preventing  the  arlificial 
spread  of  witchweed.  Therefore,  we  are 
deleting  these  areas  from  the  list  of 
suppressive  areas  in  order  to  remove 
unnecessary  restrictions  on  the 
movement  of  articles  designated  as 
witchweed  regulated  articles. 

The  regulations  list  the  suppressive 
areas  for  each  county.  Non-farm  areas, 
if  any.  are  listed  first;  farms  are  then 
listed  alphabetically. 

Emergency  Action 

James  W.  Ciosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  an 
emergency  situation  exists,  that 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  public 
comment.  Because  of  the  possibility  that 
witchweed  could  be  spread  artificially 
to  noninfested  areas  of  the  United 
States,  a  situation  exists  requiring 
immediate  action  to  control  the  spread 
of  this  pest.  Also,  where  witchweed  no 
longer  occurs,  immediate  action  is 
needed  to  delete  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
circumstances,  and  because  this  rule 
relieves  a  regulatory  restriction,  there  is 
good  cause  under  5  U.S.C.  533  for 
making  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  postmarked  or  received 
within  60  days  of  publication  of  this 
interim  rule  in  the  Federal  Re^ster.  Any 
amendments  we  make  to  this  interim 
rule  as  a  result  of  these  comments,  and  a 
discussion  of  the  comments  received, 
will  be  published  in  the  Federal  Register 
as  soon  as  possible  following  the  close 
of  the  comment  period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuir»g  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compitod  by  the  Department,  we  have 
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determined  that  this  rule  will  have  an 
estimated  annual  effect  on  the  economy 
of  less  than  $4,000:  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  North  Carolina  and 
South  Carolina.  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  approximately  261,000 
small  entities  move  these  articles 
interstate  froiti  North  Carolina  and 
South  Carolina.  However,  this  action 
affects  only  172  of  these  entities  by 
removing  164  entities  from  regulation 
and  placing  8  new  entities  under 
regulation.  We  have  determined  that  the 
164  deregulated  entities  will  realize 
combined  annual  savings  of 
approximately  $3,800.  or  $23.17  each,  in 
regulatory  and  control  costs.  We 
estimate  that  the  8  newly  regulated 
entities  will  need  to  invest  a  similar 
amount,  approximately  $23  each,  per 
year,  in  order  to  comply  with  our 
regulations.  We  therefore  estimate  that 
the  overall  impact  from  this  attion  will 
be  less  than  $4,000. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

The  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq).  . 


Ust  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant  pests. 
Plants  (Agriculture),  Quarantine, 
Transportation,  Witchweed. 

Accordingly,  we  are  amending  7  CFR 
Part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Autliority:  7  U.S.C.  ISObb.  ISOdd.  ISOee, 
ISOff.  161. 162.  and  164-167:  7  CVR  2.17,  2.51, 
and  371.2(c). 

2.  Section  301.8i&-2a  is  revised  to  read 

as  follows: 

§  301.80-2a    Rtfulefd  areas;  auppreaalve 
and  generaNy  infested  arees. 

The  civil  divisions  and  parts  of  civil 
divisions  described  below  are 
designated  as  witchweed  regulated 
areas  within  the  meaning  of  the 
provisions  of  this  subpart;  and  these 
regulated  areas  are  hereby  divided  into 
generally  infested  areas  or  suppressive 
areas  as  indicated  below. 

North  Carolina 

(1)  Generally  infested  areas.  None. 

(2)  Suppressive  areas. 

Beaufort  County.  The  Osborne.  H.R..  farm 
located  on  both  sides  of  State  Secondary 
RoHd  1609  and  O.S  mile  southeast  of  the 
jnnction  of  this  road  and  Stale  ttighway  32. 

Bladen  County.  The  entire  county. 

Columbus  County.  The  part  of  the  county 
lying  north  and  west  of  a  line  thut  Inrgins  at  a 
point  where  State  Highway  410  intersects  the 
Bladen-Columbus  County  line,  then  south 
along  this  road  to  its  junction  with  U.S.  76, 
then  west  along  U.S.  76  to  Its  junction  with 
Slate  Secondary  Road  1356,  then  south  along 
this  road  to  its  junction  with  the  North 
Carolina-South  Carolina  border,  where  the 
line  ends. 

The  Brown,  Annie,  farm  located  on  the 
west  side  of  Slate  Highway  11  and  0.6  mile 
south  of  the  junction  of  this  road  with  State 
Highway  67. 

The  Brown.  loseph.  farm  located  on  the 
east  side  of  a  farm  road  0.1  mile  south  of  its 
intersection  with  State  Secondary  Road  1530 
at  a  point  0.6  mile  east  of  the  junction  of  State 
Secondary  Rdad  1532. 

The  Harmon.  Thclma.  (fomieHy  the  Uoyd 
Spaulding  farm)  located  in  the  southeast 
corner  of  the  junction  of  Slate  Secondary 
Roads  1726  and  1713. 

The  Jacobs.  Thomas,  farm  located  0.2  mile 
north  of  Stale  Secondary  Road  1847  and  1 
mile  northeast  of  the  junction  of  this  road 
with  State  Secondary  Road  1740. 

The  Jacobs.  Mrs.  Willie  C.  farm  located  on 
both  sides  of  a  farm  road  0.5  mile  southeast 
cf  its  Intersection  with  Slate  Secondary  Road 
1713  at  a  point  2.7  miles  northeast  of  the 
junction  of  this  road  with  Stale  Secondary 
Road  1001. 

The  I.ennor.  J.C.  farm  located  on  the  cast 
side  of  Slate  Secondary  Road  157  at  a  point 


OJ  mile  northwest  of  the  iunction  of  this  road    • 
with  Stale  Secondary  Road  1003. 

The  Wallers.  Eugene,  fartn  located  on  the 
southeast  side  of  a  farm  road  0.2  mile 
southeast  of  its  intersection  with  State 
Highway  131  at  a  point  opposite  the  junction 
of  this  highway  with  Stale  Secondary  Road 
1539. 

Craven  County.  The  Bellamy.  Willie,  farm 
located  on  the  north  side  of  State  Secondary 
Road  1444  and  0.9  mile  southwest  of  its 
junction  with  State  Secondary  Road  1440. 

The  (ones.  Vanii.  farm  located  on  the  west 
side  of  State  Secondary  Road  1459  and  0.1 
mile  north  of  the  junction  of  State  Secondary 
Road  1463  with  this  road  and  0.4  mile  off  the 
west  side  of  State  Secondary  Road  1459. 

The  Morris.  Gerald  K..  farm  located  on  the 
north  side  of  Slate  Secondary  Road  1444  and 
1.4  miles  northwest  of  the  junrtion  of  Sidle 
Secondary  Road  1447. 

The  Nelson  Estate.  Joseph,  located  on  both 
sides  of  Sta  le  Secondary  Road  1450  and 
located  0.1  mile  northeast  of  the  inlerscH:tion 
of  State  Secondary  Road  1454. 

The  Tripp.  Dudley,  farm  located  on  the 
north  side  of  State  Secondary  Road  1444  and 
1.1  miles  southwest  of  its  junction  with  Stale 
Secondary  Road  1440. 

The  West.  Gladys  W..  farm  located  on  Ijolh 
sides  of  Slate  Secondary  Road  1263  and  1.4 
milt-s  east  of  its  southern  junction  with  Slate 
Secondary  Road  1262. 

Cumberland  County.  That  area  bounded  by 
a  line  l>«glnning  at  a  point  where  U.S. 
Highway  401  intersects  the  Cumberland-Hoke 
County  14ne.  then  east  along  this  highway  to 
its  intersection  with  the  Fayetleville  city 
limits,  then  south,  east,  and  northeast  along 
these  city  Umils  to  its  junction  with  U.S. 
Highway  301  north,  then  northeast  along  this 
highway  to  its  junction  with  U.S.  Interstate 
95.  then  northeast  along  this  interstate  to  its 
junction  with  U.S.  Highway  13.  then  east  and 
northeast  along  this  highway  to  its 
interMM:lion  with  the  Cumberland-Sampson 
County  line.,  then  southerly  along  this  county 
line  lo  its  junction  with  the  Bladen- 
Cumberland  County  line,  then  westerly  along 
this  county  line  to  its  junction  with  the 
Cumberland-Robeson  County  line,  then 
•  northwesterly  along  this  county  line  to  ils 
junction  with  the  Cumberland-Hoke  County 
line,  then  northwesterly  along  this  county  line 
to  the  point  of  bejjinning. 

The  ConlrelL  C.T.,  farm  located  on  the  west 
side  of  Slate  Secondary  Road  1400  al  its 
junction  with  State  Secondary  Road  1401. 

The  Elliott.  Lattie.  farm  located  on  the 
north  side  of  State  Secondary  Rui.d  17Z2  and 
0.4  mile  east  of  its  junction  wilti  S(nie 
Secondary  Road  1714. 

The  Elliott.  W.H.,  farm  located  on  the  south 
side  of  Stale  Secondary  Road  1609  and  0.5 
mile  east  of  its  junction  with  Slate  Secondary 
Road  1710. 

The  Gerald.  Rufus.  farm  located  on  the  east 
side  of  State  Secondary  Road  1618  and  O.S 
mile  north  of  its  intersection  with  U.S. 
Highway  13.  • 

The  Holiday.  Waddell.  farm,  located  on  the 

south  side  of  State  Secondary  Road  3122  and 

its  junction  with  State  Secondary  Road  1402. 

The  Jackson.  JT..  farm  located  on  the  wcsl 

side  of  Stale  Secondary  Road  1403  and  0.7 
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mile  north  of  its  junction  with  U.S.  Highway 
tOl. 

The  l«wis,  Gennie,  farm  local'id  on  the 
north  side  of  State  Secondary  Road  1724  and 
0.2  mile  west  of  its  junction  with  State 
Secondary  Road  1723. 

The  Lockamy.Earl.  farm  located  on  the    . 
west  side  of  U.S.  Highway  301  and  0.3  mile 
south  of  ils  junction  with  Stale  Secondary 
Road  1802. 

The  Lfivick.  Eugene,  farm  located  on  the    . 
north  side  of  Stale  Secondary  Road  1732  and 
0.9.mile  west  of  its  junction  with  U.S. 
Highway301. 

The  Matthews.  Ada  H..  farm  located  on  the 
east  side  of  State  Secondary  Road  1818  and 
0.7  mile  north  of  ils  intersection  with  U.S. 
Highway  13. 

The  Matthews,  Isiah,  farm  located  on  a 
private  road  off  the  east  side  of  U.S.  Highway 
301  and  0.1  mile  north  of  its  junction  with 
State  Secondary  Road  1722. 

The  McKeithan,  Sarah  E..  farm  located  on 
the  west  side  of  U.S.-Highway  301  and  0.3 
mile  north  of  ils  junction  with  Stale 
Secondary  Poad  IfllB. 

The  M';l-aurin,  Burnine.  farm  located  on  the 
north  side  of  Stale  Secondary  Road  1720  and 
0.7  mile  east  oT  its  intersection  with  State 
Secondary  Road  1719. 

The  McLaurin.  ^Iwoud,  farm  loca'mi  on  the 
west  side  of  U.S.  Highwiy  301  and  0.2  mile 
north  of  its  junction  with  State  S^roiidary 
Road  1828.  _ 

The  McLaurin,  George,  fa"rm  located  on  the 
I'Oi-lh  side  of  State  Secondary  Road  1722  and 
0.4  mile  west  of  ils  junction  with  U.S. 
Highway  301. 

The  Mcl.aurin,  Greg,  farm  located  on  the 
south  side  of  State  Secondary  Road  1722  and 
0.3  mile  west  of  its  junction  with  U.S. 
Highway  301. 

The  McLaurin,  McLaurin.  farm  loca'ed  on 
the  north  side  of  Stale  Secondary  Road  1722 
and  0.5  mile  west  of  its  junction  with  i  I.S. 
Highway  301. 

The  McLaurin.  Oclavious.  farm  located  on 
the  north  side  xif  Stale  Secondary  Road  1722 
and  0.51  mile  west  of  ils  junction  with  U.S. 
Highway  301. 

1  he  McMillan.  Vander,  farm  located  on  the 
w»?st  side  of  U.S.  Highway  301  and  0.5  mile 
north  of  il8  junction  with  Slate  Secondary 
Road  1722. 

1  he  Powell,  William  Clinton,  farm  looatiHl 
on  the  south  side  of  Slate  Secondary  Road 
1722  and  0.3  mile  east  of  its  junction  with 
Stitc  S.'tondary  Road  1714. 

T!>o  jViii't,  K.  p.,  farm  located  on  tbo  west 
side  of  i '  S.  Highway  13  and  0.6  mile  north  of 
its  intersection  with  Stale  Secondary  Road 
1818. 

The  Roberts.  Christine  Dawson,  farni 
lo>jated  on  the  south  side  of  Stale  Se.;on<iary 
Road  1714  and  0.5  mile  west  of  its  juni^tion 
with  Stale  Secondary  Road  1716. 

The  Shirman,  Harry,  farm  located  on  the 
west  side  of  Slate  Secondary  Road  1400  and 
0.1  mile  south  of  Ils  junction  with  State 
Secondary  Road  1401. 

The  Smith.  Agnes,  farm  located  on  the 
south  side  oT  State  Secondary  Road  1720  and 
0.7  mile  east  of  its  intersection  with  Stdte    - 
Secondary  Road  1719.  '   ■ 

The  Smith,  l.arry  Don,  farm  located  on  a 
private  road  off  the  west  side  of  U.S. 


Highway  301  and  0.2  mile  south  of  its  junction 
with  Stale  Secondary  Road  1722. 

The  Underwood.'OliveT.,  farm  located  on 
the  east  side  of  State  Secondary  Road  1723 
and  0.8  mile  south  of  ils  junction  with  State 
Secondary  Road  1722. 

The  Valentine.  Ike.  farm  located  on  the 
west  side  of  State  Secondary  Road  1402  and 
0.9  mile  south  of  its  jum^tion  with  Stale 
Secondary  Road  1400. 

The  Vann.  W.  E..  farm  located  on  the 
northwest  side  of  State  Secondary  Road  1819 
at  its  junction  with  Stale  Secondary  Road 
1813. 

1  he  Williams.  Maggie,  farm  totaled  on  the 
north  side  of  Slate  Secondary  Road  1719  and  . 
1.2  miles  north  of  its  intei  se<  lion  with  Stale 
Secondary  Road  1720. 

Duplin  County.  The  ft-ani;h.  Hall,  farm 
located  0.3  mile  northwest  of  State  Highway 
11  and  0.1  mile  northeast  of  the  junction  of 
this  highway  and  State  S«m  on-iai^  R'Wd  1378. 

The  Dobson.  Elizabeth  S.,  f.irm  loc-tu-,]  on 
the  north  side  of  State  Highway  24  md  0.2 
mile  east  of  its  intersection  with  State 
Secondary  Road  1737. 

The  Dodson.  Twillie,  farm  loi:ated  on  the 
south  side  of  State  Secondary  Road  1912  and 
0.7  mile  west  of  the  junction  ,)f  ihis  njadand 
Stale  Highway  11. 

The  Grand.  Pietro,  farm  lor;ated  0.2  aule 
southwest  of  the  end  of  Slate  Secondary 
Rojd  1981. 

The  Hamilton.  John,  farm  located  on  both 
sides  of  State  Secondaiy  Road  1921  and  1.4 
miles  southeast  of  the  junction  of  this  road 
and  State  Secondary  Road  1922. 

The  Holland.  William,  farm  located  on  the 
west  side  of  US.  Highw-iy  117  al  the  junction 
of  Slate  Secondary  Road  1909. 

The  Jones,  H.  A.,  No.  2.  farm  located  on 
both  sides  of  State  Secondary  Road  1700  and 
0.6  mile  west  of  ils  intersection  with 
Northwest  Cape  Fear  River. 

The  l-ee.  Daphne,  farm  located  on  the  south 
side  of  ^tate  Highway  24  and  0.3  mile  east  of 
its  intersection  with  Slate  Secondary  Road 
1737. 

The  Miller.  O'Berry,  farm  located  on  the 
north  side  of  State  Secondary  Road*lTi)0.  and 
0.1  mile  east  of  ils  junction  with  State 
liighway  11. 

The  M«x)re.  Macy  J.,  farm  located  on  the 
south  side  of  State  Secondary  Road  1301  at 
the  junction  of  this  road  with  State 
Secondary  Road  1353. 

The  Phillips,  Hubert,  farm  located  on  the 
east  side  of  State  Secondary  Road  1375  .and 
0.7  mile  northwest  of  ils  junt-tion  with  State   ' 
Highway  24. 

The  Pigl'ord,  P.  H.,  farm  lot.»ti?d  on  the 
south  side  of  Stale  Secondary  J^oad  1980  and 
0.2  mile  east  of  the  dead  end  of  this  road. 

The  Stokes,  J.  D.,  Jr..  farm  located  on  both 
sides  of  S'ale  Secondary  Road  1980  and  0.3 
mile  east  of  the  dead  end  of  this  road. 

The  Thomas,  Douglas  M.,  farm  located  on 
the  southwest  side  of  Stale  Secondary  Road 
1700  and  0.4  mile  northwest  of  the 
intersection  of  this  road  with  State  Secondary 
Road  1728. 

The  Thomas.  J.  R.,  farm  located  on  the  ■ 
south  side  of  Stale  Secondary  Road  1700  and ' 
1.8  miles  east  of  the  intersection  of  this  road 
and  Slate  Secondary  Road  1701. 

The  Tyner.  J.  R.,  farm  located  on  th*-  south 
side  of  Slate  Highway  24  and  the  east  si«ie  of 


State  Se«;ond3ry  Road  1737  al  the  intersection 
of  this  road.  ■  • 

Ci-fiene  County,  The  Alexander.  Jenny 
farm  Jocated  on  the  west  side  of  State 
Secondary  Road  1419  and  0.3  mile  south  of  its 
junction  with  Stale  Highway  903. 

The  Carmon,  James  B..  farm  located  on  the 
east  side  of  St.it»!  Se''-ondary  Road  1004  arid   ■ 
0.4  mile  sooth  of  its  junction  with  State 
Highway  903.       - 

The  Edwanls.  Joe  E„  farm  located  on  fh»3 
west  side  of  Slate  Se<;pndary  Road  1413  pnd 
0.4  mile  north  ')f  its  junction  with  State 
Secondary  Road  1400. 

Thi^  Lane.  Sylvester,  farm  located  on  both 
sideis  of  State  S«ii>ondary  Road  1400.  2.8  miles 
southeast  of  its  junction  with  U.S.  Highway 
13. 

The  NiMhcrciitt.  Lawrence,  farmiocated  on 
the  north  side  of  State  Secondary  Road  1400 
and  3.0  mili>8  southeast  of  its  junction  with 
US  Hiijhw.iy  i:?. 

Tb(!  Wiirren.  Francis,  farm  located  on  the 
west  sid«i  of  State  Secondary  Road  1418  and 
0.3  miles  north  of  its  junction  with  Stale 
Sei^ondary  Road  1419. 

Unrnett  County.  That  area  bounded  by  a 
line  l)eginning  at  a  ptjinl  on  the  Ha.m<»tt-l#e 
County  line  due  west  of  the  head  of  liarbecue 
Swvtmp  .'ind  extending  east  to  the  head  of  this 
swamp,  then  south  and  east  along  Barbecue 
Swamp  to  ils  intersection  on  State  Secondary 
Road  1201.  then  south  and  southeast  along 
this  road  to  its  junction  with  State  Highway 
27.  then  sotitheasi  along  this  highway  to  ils 
juni;tion  with  State  Highway  24,  then 
southeast  along  this  highway  to  ils  junction 
with  State  Secondary  Road  1111.  then 
southwest  along  this  road  to  its  intersec'ion 
with  the  Harnett-Moore  County  line.  th«^n 
northwest  along  the  Hametl-Moore  County  - 
line  to  ils  jumJion  with  the  Moore-Hameli- 
Lee  County  line,  then  northeast  along  the 
Hamell-Lee  County  line  to  the  point  of 
beginning. 

rhal  area  bounded  by  a  line  beginning  at  a 
point  where  the  Harnett-Cumberland  County 
line  and  McLo<jd  Creek  intersect  and 
extending  northwest  along  this  creek  lo  its 
intersection  with  State  Secondary  Road  1117 
then  northeast,  northwest  and  north  along 
this  road  to  its  intersection  with  Anderson 
Cri^ek.  then  southeast  along  this  creek  lo  ils 
int.irseotion  with  State  Highway  210,  then 
northt>asl  along  this  highway  to  its  junction 
with  St.ite  Secondary  Road  2030.  then 
sotith>?a$l  along  this  road  to  its  junction  w'th 
State  Sef-ondary  Road  2031.  then  southwest 
along  this  road  to  its  intersection  with  the 
Hamett-Ciimberland  County  line,  then 
southwest  and  wast  along  this  county  line  to 
the  point  of  beginning. 

I  he  C><3ok.  A.  L..  farm  located  on  the  east 
side  of  State  Secondary  Road  1201  and  OS 
mile  south  of  the  junction  of  this  road  with 
State  Secondary  Ro  id  1203. 

The  Fortbt)erry,  Bennett,-  farm  located  on 
the  south  side  of  Stale  Secondary  Road  1141 
and  0.4  mite  east  of  the  junction  of  this  road 
with  State  Secondary  Road  1139. .  . 

The  Frizzelle.  Roscoe,  farm  located  on  the.,. 
south  side  of  Sl.ite  Secondary  Road  1141  an^  . 
0.3  mile  easl  of  its  junction  with  Slate 
Se.:ondary  Road  1139. 
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The  McNeil.  Raymond  F..  fann  located  on 
the  east  side  of  Stats  Secondary  Road  1201 
and  north  of  its  juncMon  with  State 
Secondary  Road  1202. 

The  Pulley.  Clarence  E..  farm  locattid  on 
the  north  side  of  State  Secondary  Road  1141 
and  0.4  mile  east  of  its  junction  with  Stale 
Secondary  Road  1139. 

The  Serina.  David,  farm  located  on  the 
south  side  of  Slate  Secondary  Roaii  1141  and 
0.4  mile  east  of  its  junction  with  State 
Secondary  Road  1139. 

The  Spaulding.  James,  farm  located  on  the 
north  side  of  Stale  Secondary  Road  1141  and 
1.3  miles  east  of  its  junction  with  .State 
Secondary  Road  1139. 

The  Thomas.  Floyd  E..  farm  located  on  the 
northeast  side  of  State  Secondary  Road  1146 
and  0.2  mile  north  of  its  junction  with  State 
Secondary  Road  1117. 

The  Womack.  E.  H..  farm  located  on  the 
east  side  of  Slate  Highway  27.  and  1  mile 
north  of  the  junction  of  this  highway  with 
State  Highway  24.- 

Huke  CouRty.  The  Bryant.  |ames.  farm 
located  on  the  south  side  of  State  Secondary 
Road  1003  and  aS  mile  west  of  its  junction 
with  State  Secondary  Road  1440. 

Ttie. Butler.  James,  farm  located  on  the 
southwest  side  of  State  Secondary  Road  1003 
and  0.2  mile  east  of  its  junction  with  Stale 
Secondary  Road  1429. 

Ttie  Fowler.  Ame.  farm  located  on  the 
norlh  side  of  Stale  Secondary  Road  1203  and 
0.2  mile  northeast  of  its  Junction  with  State 
Secondary  Road  1207. 

The  Goodman.  E.  A.,  farm  located  on  the 
northeast  side  of  State  Secondary  Road  1001 
and  0.9  mile  southeast  of  its  junction  with 
Slate  Secondary  Road  1105. 

The  Goodman.  Roy.  farm  iociited  on  both 
sides  of  State  Secondary  Road  1001  and  OB 
mile  southeast  of  its  junction  with  Slate 
Secondary  Road  1105. 

The  Hough.  E.  J.,  farm  located  on  both  sides 
of  State  Secondary  Road  1413  and  0.4  mile 
east  of  its  junction  with  State  Secondary 
Road  1426. 

The  Jacobs.  Verliss.  farm  located  on  a  farm 
road  0.4  mile  north  of  State  Secondary  Road 
nil  and  0.2  mile  southeast  of  State 
Secondary  Road  1114. 

The  Johimion.  Georj»e.  farm  located  on  the 
south  side  of  State  Secondan,-  Road  1219  and 
0.3  mile  east  of  it.'*  junction  with  State 
Secondary  Road  1216 

The  Kellon,  Worthy,  farm  located  on  the 
west  side  of  State  Secondary  Road  1461  and 
0.4  mile  north  of  its  junction  with  State 
Secondary  Road  1422. 

The  I-esane.  Homer,  farm  located  on  the 
north  side  of  Slate  Secondary  Road  1003  and 
0.7  mile  east  of  its  junction  with  Stale 
Secondary  Road  1427. 

The  Locklear.  Alton,  farm  located  on  the 
northeast  side  of  State  Secondary  Road  1448 
at  Its  junction  with  State  Secondary  Road 
1136. 

The  McGrefjor,  (Jiiberl.  fiirni  located  on  the 
south  side  of  State  Secondary  Road  1219  and 
0.4  mile  east  of  its  junction  with  State 
Secondary  Road  1218; 

'■■  1  he  McMillan.  James,  farm  locAted  0.3  mile 
south  of  the  junction  of  State  Secondary  Road 
1113  with  State  Secondary  Ruad  1130. 


The  McNeill  Ken.  farm  located  on  the  west 
side  of  Slate  Secondary  Road  1429  at  the 
dead  end  of  ihis  road. 

The  McPhatter.  Neil,  farm  located  on  the 
northwest  side  of  State  Secondary  Road  1100 
and  0.1  mile  southwest  of  its  junction  with 
State  Secondary  Road  110» 

The  McPhatter.  Neil,  farm  located  0.1  mile 
west  of  State  Secondary  Road  1102  and  0.3 
mile  northwest  of  its  junction  with  State 
Secondary  Road  1100. 

The  McQueen.  Rosetta.  farm  located  on  the 
south  side  of  State  Secondary  Road  1134  and 
0.4  mile  southeast  of  its  junction  with  State 
Secondary  Road  1135. 

The  McRae.  Fjvin.  farm  located  on  the 
north  side  of  Stale  Secondary  Road  1302  and 
0.1  mile  west  of  its  junction  with  Stale 
Secondary  Road  1303. 

The  McRae.  Mary  Delia,  farm  located  on 
the  south  side  of  State  Secondary  Road  1134. 
0.7  mile  east  of  the  junction  of  this  road  with 
State  Secondary  Road  1116. 

The  Melvin.  Sylvester,  farm  located  on  the 
north  side  of  State  Secondary  Road  1003  and 
0.4  mile  east  of  its  junction  with  State 
Secondary  Road  1427. 

The  Oldham.  James,  farm  located  on  the 
west  side  of  State  Secondary  Road  1200  and 
01  mile  north  of  its  junction  with  State 
Secondary  Road  1201. 

The  Rushin.  Henry  |..  farm  located  on  Ihe 
west  side  of  State  Secondary  Road  1102  and 
0.3  mile  north  of  its  junction  with  State 
Secondary  Road  1100. 

The  Sandy.  LA.,  farm  located  03  mile 
north  of  Slate  Secondary  Road  1003  and  0.2 
mile  east  of  its  junction  with  State  Secondary 
Road  1431. 

The  Sandy.  Lewis,  farm  located  on  the  east 
side  of  State  Secondary  Road  1429  at  Ihe 
dead  end  of  this  road. 

The  Saunders.  J.  W..  farm  located  on  the 
south  side  of  State  Secondar)'  Road  1447  and 
OJb  mile  southeast  of  its  junction  with  State 
Highway  211. 

Lenoir  County.  The  Berwick,  Charles  H. 
and  Evelyn  Sutton,  farm  located  on  the  north 
side  of  State  Secondary  Road  1324  and  0.1 
mile  east  of  its  junction  with  State  Secondary 
Road  1306. 

The  Dawson.  Wayne,  farm  located  on  State 
Secondary  Road  1318  and  0.3  mile  north  of  its 
junction  with  State  Secondary  Road  1316. 
The  Faulkner.  Isabeile.  farm  located  on 
both  sides  of  State  Secondary  Road  1609  and 
0.5  mile  east  of  its  junction  with  State 
Secondary  Road  1720. 

The  Herring.  Frances  F..  farm  lo<;ated  on 
the  west  side  of  Stale  Secondary  Road  1310 
and  0.6  mile  south  of  its  junction  with  Stale 
Secondary  Road  1311. 

The  Herring.  Robert,  farm  located  in  the 
northwest  junction  of  State  Secondary  Roads 
131H  and  1316. 

The  Hill.  Nannie  T..  farm  located  in  the 
ca&t  junction  of  Slate  Highway  55  and  Stale 
Secondary  Road  1161. 

The  Jurman,  F.  R..  farm  located  on  the 
southeast  .side  of  State  Secondary  Road  1311 
and  0.7  mile  southwest  of  its  junction  with 
Stale  Secondary  Road  1318. 

The  PfcUeliir,  Roger,  farm  located  on  the 
norlluast  side  of  Stale  St-condary  Road  1316 
and  0.3  miles  northwest  of  its  juRCtion  with 
State  Secunilary  Road  1318. 


The  Rouse,  fames,  farm  located  on  the 
southeast  side  of  Slate  Seconder)'  Road  1.107 
and  0.4  mile  southwest  of  its  junction  with 
State  Secondary  Road  1307  and  State 
Secondary  Ruad  1324. 

The  Taylor.  Hcber.  farm  located  on  the 
north  side  of  Slate  Secondary  Road  1 161  and 
0.3  mile  east  of  its  junction  with  State 
Highway  S&. 

The  Taylor.  Heber.  No.  2.  farm  located  en 
the  south  side  of  Slate  Secondary  Road  1161. 
0.9  mile  east  of  its  junction  with  State 
I  iighway  55. 

Pender  County.  That  area  bounded  by  a 
line  beginning  at  a  point  where  State 
Secondary  Road  1104  intersects  the  Pender- 
Bladen  County  line,  and  extending  northeast    ■ 
along  this  county  line  to  its  junction  with 
Black  River,  then  southeast  along  this  river  to 
lis  intersection  with  State  Highway  210.  then 
southwest  along  this  highway  to  its  junction 
with  State  Secondary  Road  1103.  then 
southeast  along  this  road  to  its  junction  with 
State  Secondary  Road  1104.  then  southwest 
and  northwest  along  this  road  to  the  poinl  of 
beginning. 

That  area  bounded  by  a  line  beginning  at  a 
point  where  State  Secondary  Road  1517 
junctions  with  U.S.  Highway  117,  and 
extending  northwest  along  this  highway  to  its 
intersection  with  Walker  Swamp,  then 
northeast  along  this  swamp  to  its  junction 
with  Pike  Creek,  then  southeast  along  this 
creek  to  its  junction  with  the  Northeast  Cape 
Fear  River,  then  south  along  this  river  to  its 
intersection  with  State  Highway  210,  then 
southwest  along  this  highway  to  its  junction 
with  State  Secondary  Road  1518.  then 
southeast  along  this  road  to  its  junction  with 
Stale  Secondary  Road  1517,  then  westerly 
along  this  road  to  the  point  of  beginning. 
-  Tlie  Anderson.  Julian  W.,  farm  located  on 
both  sides  of  Slate  Secondary  Road  1108  and 
0.9  mile  northwest  of  its  junction  with  State 
Secondary  Road  1107. 

The  Uaison.  Arthur,  farm  located  on  the 
eaot  side  of  Stale  Secondary  Road  1411  and 
1.5  miles  east  of  its  intersection  with  U.S. 
Highway  117. 

The  Dees.  Betty,  farm  located  0.6  mile  east 
of  Stale  Secondary  Road  1411  and  1.5  miles 
east  of  its  intersection  with  U.S.  Highway 
117. 

The  Fenscl.  F.  P..  farm  located  on  the  north 
side  of  State  Secondary  Road  1103  and  0.6 
mile  west  of  its  junction  with  State 
S«!Condary  Road  1133. 

Ihe  Hardie.  George,  farm  lo«:ated  on  Ihe 
north  side  of  a  field  road  0.4  mile  cast  of 
Stiite  Secondary  Road  1104  and  0.2  mile 
nurlheast  of  lis  intersection  with  l.yon  Canal. 

The  llutcheson.  Katie,  farm  located  on  a 
field  road  1.7  miles  east  of  U.S.  Higiiway  117 
and  0-3  mile  south  of  its  interserlion  with 
State  Secondary  Road  1411. 

Ihe  I^nier.  Admuli.  farm  locatetl  on  Ihe 
southeast  side  of  Slate  Secondary  Road  1411 
and  1.4  miles  east  of  its  intersection  wilh  U.S. 
HiKhwiiy  117 

llie  Marshtill.  Crawfoid.  farm  located  on 
the  norlh  side  of  State  Secondary  Road  1103 
and  0.6  mile  west  of  its  junction  with  State 
SLTondiiry  Roud  11.'>3. 

The  Marshall.  Mllvin.  farm  located  oothe 
norlh  side  of  Stale  Secondary  Road  1103  and 
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OS  mile  east  of  Ihe  southern  junction  of  this 
road  and  Slate  Secondary  Road  1104. 

The  Terrell.  Nancy,  farm  located  on  a  field 
road  2.8  miles  cast  of  U.S.  Highway  117  and 
0.3  mile  south  of  its  intersection  wilh  State 
Secondary  Road  1411. 

The  Thompson,  Dick,  farm  !o<;ated  on  the 
southwest  side  of  State  Secondary  Road  1108 
and  0.5  mile  northwest  of  its  junction  with 
Slate  Secondary  Road  1107. 

The  Ward,  Mary  Alice,  farm  located  on  a 
field  road  0.9  mile  east  of  State  Si^condiry 
Road  1411  and  1.5  miles  east  of  its 
intersection  with  U.S.  Highway  117. 

Robeson  County.  The  entii-e  county. 

Sampson  County.  That  area  bounded  by  a 
line  beginning  at  a  point  .where  State 
Secondary  Road  1927  intersects  the  Sampson- 
Duplin  County  line,  then  southerly  and 
easterly  along  this  county  line  to  its  junction 
with  the  Sampson-Pender  County  line,  then, 
southwesterly  along  this  county  line  to  its 
junction  wilh  the  Sampson-Bladen  County' 
line,  then  northwesterly  along  this  county  line 
to  its  junction  wilh  the  Samp.son-Cuml)erland 
County  line,  then  northwesterly,  north,  and 
ntirtheast  along  this  county  line  to  its  junction 
wilh  the  Sampson-Harnett  County  line,  then 
easterly  along  this  county  line  to  its  junction 
with  the  Sampson-Johnston  County  lint;,  then 
southeast  along  this  county  line  to  its 
intersection  wilh  State  Highway  242,  then 
'south  along  this  highway  to  its  junction  with 
U.S.  Highway  421.  then  southeast  along  this 
highway  to  its  intersection  with  U.S.  Highway 
13.  then  east  along  this  highway  to  its 
junction  with  Stale  Secondary  Road  1845, 
then  east  along  this  road  to  its  intersection 
with  U.S.  Highway  701.  then  south  along  this 
highway  to  Its  junction  with  State  Highway 
403.  then  east  along  this  highway  to  its 
junction  with  State  Secondary  Road  1919, 
then  east  along  this  ro;}d  to  its  intersection 
with  State  Secondary  Road  i909.  then 
southerly  along  this  road  to  its  junction  with 
Slate  Secondary  Road  1004,  .then  southerly 
along  this  road  to  its  junction  with  State 
Secondary  Road  1911,  then  southerly  along 
this  road  to  its  junction^  with  State  Secondary 
Road  1927,  then  southerly  .3long  this  road  to 
the  point  of  beginning. 

The  Bradshaw,  Delmon,  farm  located  on 
the  soulhwftsl  side  of  State  Secondary  Road 
1740  and  0,2  mile  northwest  of  Um  junction 
with  State  Highway  403. 

The  Darden.  Jessie,  farm,  lociiti^d  on  the 
soulhvyest  side  of  State  Secondary  Ro.id  1758 
and  1.0  mile  west  of  Its  junction  with  Stato' 
Secondary  Road  1742. 

The  Harrell.  Jerry,  farm  located  on  the 
southwest  Side  of  Slate  Secondary  Road  1740 
and  0.8  mile  northwest  of  It^  junction  with 
State  Secondary  Road  1742. 

The  Hawley.  William,  farm  located  on  the 
southwest  side  of  State  Secondary  Road  1731 
apd  2.5  miles  west  of  its  inlerscctioii  with 
State  Secondary  Road  1725. 

The  Jackson,  Tony,  farm  located  on  the 
northwest  side  of  the  intersection  of  State 
Secondary  Roads  1740  and  1742. 

The  Precise.  Stewart,  farm  located  on  both 
sides  of  State  Secondary  Road  1757  and  0.5 
mile  north  of  its  junction  with  Slate 
Secondary  Road  1731. 

The  Shipp.  Estelle.  B.,  farm  located  on  the 
southwest  side  of  State  Secondary  Road  1758 


and  0.5  mile  west  of  its  junot'on  with  State 
Secondary  Road  1742. 

The  Swain.  Robert  W.,  farm  located  on  the 
northeast  side  of  State  Secondary  Road  1740 
and  1.0  mile  northwest  of  its  intersection  with 
State  Secondary  Road  1742. 

The  Thorton.  Eldon.  farm  located  on  both 
sides  of  State  Secondary  Road  1731  and  1.3 
miles  north  of  its  junction  with  State 
Highway  403. 

Wayne  County.  The  Barwick,  Jack,  farm 
located  on  the  west  side  of  State  Secondary 
Road  1932  and  0.6  mile  south  of  the  junction 
of  this  road  and  Slate  Secondary  Road  1934. 

The  Bowden,  B.  J.,  farm  located  on  the  west 
side  of  State  Secondary  Road  1931  and  0.2 
mile  south  of  the  intersection  of  this  road  and 
State  Secondary  Road  1120. 

The  Broadhurst,  Johnny  l.*e,  farm  located 
on  the  north  side  of  State  Secondary  Road 
1744, 1.2  miles  northeast  of  the  intersection  of 
this  road  and  State  Secondary  Road  1915. 

The  Daniels.  Riley,  farm  located  on  the  east 
side  of  Slate  Secondary  Road  1915, 0.1  mile 
south  of  the  junction  of  this  road  and  State 
Secondary  Road  1120. 

The  Hxum.  Molly,  farm  located  on  the  east 
side  of  State  Secondary  Road  1739  and  0.1 
mile  south  of  the  junction  of  this  road  and 
State  Highway  55. 

The  Gautier.  Rosa  Mae.  farm  located  on  the 
east  side  of  State  Secondary  Road  1915  and 
0.8  mile  south  of  the  junction  of  this  road  and 
State  Secondary  Road  1914. 

The  Georgia-Pacific  Corp.,  farm  located  on 
the  north  side  of  State  Secondary  Road  2010 
at  the  junction  of  this  road  and  Stale 
Secondary  Road  1938. 

The  Grady.  Annie,  farm  located  on  the 
west  side  of  Stale  Secondary  Road  1915.  0.1 
mile  south  of  the  junction  of  this  road  and 
State  Secondary  Road  2120. 

The  Greenfield,  Charlie,  farm  located  on 
both' sides  of  State  Secondary  Road  1915  and 
0.2  mile  north  of  the  junction  of  this  road  and 
Slate  Secondary  Ro-jd  1914. 

The  Greenfield.  Mattie,  faini  located  on  the 
north  side  of  State  Secondary  Road  1914, 0.9 
mile  east  of  the  junction  of  this  road  and 
Stale  Secondary  Road  1915. 

The  Greenfield,  William,  No.  1,  farm 
located  4  miles  west  of  the  Seven  Springs  on 
Stale  Secondary  Road  1744,  0.2  mile  west  of 
the  junction  of  this  road  and  State  Secondary 
Road  1913. 

The  Haggin.  joe.  No.  2,  farm  loi;ated  on  the 
east  side  of  State  Secondary  Road  1931  and 
1.1  miles  northeast  of  its  intersection  with 
State  Secondary  Road  1120. 

The  Ham,  Thedy.  Estate,  fin-ni  located  on 
the  west  side  of  State  Secondary  Road  1913. 
0.5  mile  south  of  the  junction  of  this  road  md 
State  Highway  111. 

.  The  Humphrey.  Josephine,  farm  located  on 
the  east  side  of  State  Secondary  Road  1932 
and  0.2  mile  north  of  its  intersection  with 
State  Secondary  Road  1120. 

The  Lofton.  Mary  F.,  faim  located  on  the 
south  side  of  State  Secondary  Road  1745  and 
0.1  mile  west  of  its  junction  with  State 
Secondary  Road  1952. 

The  O'Quinn,  Earl,  farm  located  on  the 
north  side  of  State  Secondary  Road  1914, 0.4 
mile  east  of  the  junction  of  this  road  and 
Slate  Secondary  Road  1915. 

The  Raynor,  Early,  No.  1.,  farm  lo<:ated  on 
the  south  side  of  U.S.  Highway  13  and  0.3 


mile  east  of  its  junction  with  Slate  Secondary 
Road  1207. 

The  Sasser,  Johnny,  farm  located  on  the 
west  side  of  State  Secondary  Road  1931  and 
0.3  mile  south  of  its  junction  with  State 
Secondary  Road  1930. 

The  Sherrill,  Robert  G.,  farm  located  9.1 
miles  southeast  of  Goldsboro  on  the  east  side 
of  State  Secondary  Road  1915.  0.1  mile  south 
of  the  junction  of  this  road  and  State 
Secondary  Road  1120. 

The  Simmons.  James,  farm  located  on  the 
southwest  side  of  State  Secondary  Road  1932 
and  0.2  mile  northwest  of  the  junction  of  this 
road  and  State  Secondary  Road  1934. 

The  Smith.  Allen  J.,  farm  located  on  both 
sides  of  State  Secondary  Road  1953  and  0.5 
mile  north  of  Slate  Highway  55. 

The  Wayne  County  Landfill  property 
located  on  the  southeast  side  of  State 
Secondary  Road  1726  and  0.5  mile  northeast 
of  its  junction  vvith  Stale  Highway  111. 

South  Carolina 

(1)  Generally  infested  areas.  None. 

(2)  Suppressive  areas. 

Dillon  County.  The  entire  county 

Florence  Coun/y.  The  Belin.  Hezikeh.  farm 
located  on  the  southeast  side  of  a  dirt  road 
and  0.4  mile  northeast  of  its  junction  with 
Florence  County  Secondary  Road  1129;  this 
junction  being  0.9  mile  northwest  of  the 
junction  of  Florence  County  Secor>dary  Roads 
1129  and  732. 

The  McAllister.  Armstrong,  farm  located  at 
the  end  of  a  dirt  road  and  0.4  mile  northwest 
of  its  junction  with  another  dirt  road,  then 
south  along  this  dirt  road  to  its  junction  with 
another  dirt  road,  then  westerly  along  this 
dirt  road  to  its  juriCtion  with  State  Secondary 
Highway  34,  this  junction  being  1.1  miles 
southeast  of  the  junction  of  State  Secondary 
Highway  149  with  State  Secondary  Highway 
34. 

The  Munn,  F.  M.,4arm  located  on  the 
southeast  side  of  the  intersection  of  State 
Secondary  Road  24  with  Jefferies  Creek,  this 
intersection  being  1.3  miles  northeast  of  the 
junction  of  State  Secondary  Road  24  with 
Slate  Secondary  Road  57. 

The  Parker.  Boston,  farm  located  on  the 
northwest  side  of  State  Secondary  Road  791 
and  0.3  mile  northeast  of  its  junction  of  State 
Secondary  Road  791  with  State  Secondary 
Road  732,  this  junction  being  1.7  miles 
northeast  of  Ihe  junction  of  State  Secondary 
Road  7.32  with  State  Highway  51. 

Horry  County.  That  area  bounded  by  a  line 
beginning  at  a  point  where  State  Secondary 
Highw.iy  33  intersects  the  South  Carolina- 
North  Carolina  State  line  arid  extending 
south  along  this  highway  to  its  intersection 
wilh  State  S€<:ondary  Highway  306,  then  west 
along  this  highway  to  its  intersection  with 
Stale  S«j<5onddry  Highway  142,  then  south 
along  this  highway  to  its  junction  with  State 
Primary  Highway  9,  then  northwest  along  this 
highway  to  its  intersection  with  Slate 
Secondary  Highway  59,  then  southwest  and 
south  along  this  highway  to  its  junction  with 
State  Primary  Highway  917,  then  southwest 
along  this  highway  to  its  intersection  with 
State  Secondary  Highway  19.  then  south  and 
southeasj  along  Highway  19  to  its 
intersection  with  U.S.  Highway  701  at 
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Allsbrook.  then  northeast  along  this  highway 
to  its  interseclion  with  Slate  Primary 
Highway  9.  then  southeast  and  south  along 
this  highway  to  its  intersection  with  the 
Waccamaw  River,  then  northeast  along  (his 
river  to  its  intersection  with  the  South 
Carolina-North  Carolina  State  line,  then 
southeast  along  this  stale  line  to  its 
intersection  with  U.S.  Highway  17,  then 
southwest  along  this  highway  to  its  junction 
with  State  Primary  Highway  90,  then  west 
along  this  highway  to  its  intersection  with  a 
dirt  road  known  as  Telephone  Road,  this 
intersection  being  1.3  miles  west  of  Wampee, 
then  southwest  and  south  along  Telephone 
Road  to  its  end.  then  northwest  along  a 
projected  line  for  1.9  miles  to  its  junction  with 
|unes  Big  Swamp,  then  northwest  along  this 
swamp  to  its  junction  with  the  Waccamaw 
River,  then  west  along  this  river  to  its 
intersection  with  Stanley  Creek,  then  north 
along  this  creek  1.6  miles,  then  northwest 
along  this  creek  2.8  miles,  then  north  along  a 
line  projected  from  a  point  beginning  at  the 
end  of  the  main  run  of  this  creek,  and 
extending  north  to  the  junction  of  this  line 
with  State  Primary  Highway  905.  then 
southwest  along  this  highway  to  its  junction 
with  State  Secondary  Highway  19.  then  north 
along  this  highway  2.4  miles  to  its  junction 
with  a  dirt  road. 

Then  southwest  along  this  road  to  its 
intersection  with  Maple  Swamp,  then  north 
along  this  swamp  to  its  intersection  with 
State  Secondary  Highway  63.  then  southwest 
along  this  highway  (o  its  junction  with  U.S. 
Highway  701.  (hen  south  along  (his  highway 
(o  i(s  in(ersection  with  U.S.  Highway  501. 
then  northwesi  along  (his  highway  (o  its 
iniersecdon  with  Sta(e  Secondary  Highway 
548.  (hen  wes(  along  this  highway  (o  i(8 
junction  with  a  dirt  road,  then  west  along  a 
dirt  road  to  its  junction  with  State  Secondary 
Highway  78,  then  north  along  this  highway  (o 
i(s  junction  with  Stale  S^ondary  Highway 
391,  (hen  northeast  along  this  highway  to  its 
junction  with  U.S.  Highway  501.  then 
southeast  along  this  highway  to  its  junction 
with  State  Secondary  Highway  591.  then 
north  along  this  highway  to  its  intersection 
with  State  Secondary  Highway  97,  then  eH8( 
0.2  mile  to  its  intersection  with  a  dirt  road, 
(hen  north  along  (his  dir(  road  (o  its  junction 
with  S(a(e  Primary  Highway  319.  then 
northwest  along  (his  highway  (o  i(8  junc(ion 
with  State  Secondary  Highway  131.  (hen  ea8( 
and  north  along  this  highway  (o  i(s 
in(ersec(ion  wi(h  Ix)osing  Swamp,  (hen  west 
and  northwest  along  this  swamp  to  its 
intersection  with  S(a(e  Secondary  Highway 
45.  (hen  sou(hwe8(  along  this  highway  to  i(8 
junction  with  Sta(e  Secondary  l^iighway  129. 
(hen  nor(hwes(  along  (his  highway  (o  i(s 
junction  with  U.S.  Highway  501.  then 
northwest  along  the  laKer  highway  (o  its 
intersection  with  Little  Pee  Dee  River,  then 
northwest  along  (his  river  (o  i(8  junc(ion  wi(h 
(he  Lumber  River,  (hen  northeast  along  this 
river  (o  i(s  in(ersec(ion  wi(h  (he  South 
Carolina-North  Carolina  Slate  line,  then 
.southeast  along  this  state  line  to  (he  poin(  of 
beginning,  excluding  (he  area  within  the 
corporate  limits  of  th«  towns  of  Conway  and 
Loris. 

The  AKord.  Alex,  farm  located  on  the  south 
side  of  a  dirt  road  snd  being  2  miles 


scmthwest  and  west  of  the  junction  of  (hi» 
dirt  road  and  Stale  Secondary  Highway  99, 
this  junction  being  1.75  miles  north  of  (he 
junction  of  this  highway  and  Stale  Secondary 
Highway  97. 

The  Cooper.  Thomas  B.,  farm  located 
northeast  of  a  dirt  road  and  0.7S  mile 
northwest  of  the  intersection  of  this  dirt  road 
with  rural  paved  road  No.  109.  this 
intersection  being  2.25  miles  northeast  of  (he 
junction  of  rural  pavod  road  No.  109  with 
rural  paved  road  No.  79. 

The  Edge.  Nina  L.  farm  located  on  the  west 
side  of  a  dir(  road  and  0.8  mile  80u(hea8(  of 
i(s  junc(ion  wi(h  a  second  dirt  road,  (his 
junction  being  0.5  mile  south  of  the  junction 
of  (he  second  dirt  road  and  S(a(e  Primary 
Highway  90.  (his  second  junction  being  0.8 
mile  sou(hwes(  of  (he  junc(ion  of  (his 
highway  and  Slate  Secondary  Highway  31. 

The  Martin.  Daniele  E..  farm  located  on  the 
east  side  of  Slate  Primary  Highway  90  and  0.9 
mile  northeast  of  the  junction  of  this  highway 
and  Stale  Secondary  Highway  377. 

The  Richardson.  Talmage.  farm  located  on 
the  north  side  of  a  dirt  road  and  1  mile 
southwest  of  the  junction  of  this  dirt  road 
with  Slate  Secondary  Highway  99.  this 
junction  being  1.75  miles  north  of  the  junction 
of  Slate  Secondary  Highway  99  and  State 
Secondary  Highway  97. 

The  Williamson.  Vide,  farm  located  on 
both  sides  of  a  dirt  road  and  0.4  mile  from  the 
junction  of  this  dirt  road  and  Stale  Primary 
Highway  410.  its  junction  being  0.7  mile 
northeast  of  the  intersection  of  State  Primary 
Highway  410  and  Slate  Secondary  Highway 
19. 

Marion  County.  The  entire  county. 

Marlboro  County.  The  Berry.  Wilbur,  farm 
located  on  both  sides  of  State  Secondary 
Road  625  and  0.37  mile  south  of  its 
in(er8ec(ion  wi(h  Stale  Secondary  Road  624. 
this  intersection  being  0.6  mile  southwest  of 
the  junction  of  Slate  Secondary  Road  624 
with  State  Highway  38. 

The  Brigman.  Ansel,  farm  located  on  the 
southwest  side  of  Stale  Highway  38  and  0.7 
mile  southeast  of  the  intersection  of  Highway 
38  with  Stale  Highway  34.  this  intersection 
being  1.6  miles  southwest  of  the  intersection 
of  Vlighway  34  with  the  Dillon  County  line. 

Done  in  W.ishington.  DC.  on  this  27th  day 
of  June.  19<m. 
lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
|FR  Doc.  88-14898  Filed  6-30-88:  8:45  am) 

BILLING  CODE  3410-34-M 


Agricultural  Marketing  Service 

7CFRPart910 
(Lemon  Regulation  620] 

Lemons  Grown  in  Calif  omia  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USD  A. 

action:  Final  rule. ' 

SUMMARV:  Regulation  620  establishes 
the  quantity  of  fresh  California-Arizona 


lemons  that  may  be  shipped  to  marlcet  at 
400.000  cartons  during  the  period  July  3 
through  July  9, 1998.  ^ch  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 

DATES:  Regulation  620  (S  910.920)  is 
effective  for  the  period  July  3  through 
July  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Martin,  Section  Mead, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch.  F&V, 
AMS.  USDA.  Room  2523.  South  Building, 
P.O.  Box  96456.  Washington.  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910|  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The 
committee  met  publicly  on  June  28. 1988. 
in  Los  Angeles,  California,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended,  by  a  13-0  vole,  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  demand  for 


lemons  is  very  good  in  both  domestic 
and  export  markets. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register, 
because  of  insufHcient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  i.iformation 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-€74. 

2.  Section  910.920  is  added  tc  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  910.920    Lemon  Regulation  620. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  July  3. 1988, 
through  July  9, 1988,  is  established  at 
400.000  cartons. 

Dated:  June  29. 1988. 
Rulicil  C.  Keeney, 

Upputy  Director,  fruit  and  Vc^vtable 
Division.  Agricultural Murketini;  Service. 
(FR  Doc.  88-15024  Filed  6-30-88;  3:45  am) 
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7  CFR  Part  947 

Oregon-California  Potatoes;  Expenses 
and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


fz  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  947  for  the  1988-89  fiscal  period. 
Authorization  of  this  budget  will  allow 
the  Oregon-California  Potato  Committee 
to  incur  expenses  reasonable  and 
necessary  for  it  to  administer  the 
program.  Funds  to  cover  these  expenses 
will  be  derived  from  assessments  on 
handlers. 

EFFECTnrE  date:  July  1, 1988  through 
June  30, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Todd  A.  Delello,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  <)6456,  Room  2525-S,  Washington, 
DC  20090-6456.  telephone  202-475-56ia 

SUPPLEMENTARY  INFORM.<%TION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  947  [7  CFR  Part  947) 
rcsulating  the  handling  of  potatoes 
grown  in  designated  counties  in  Oregon 
and  California.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.&  601-674J,  hereinafter  referred  to 
as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained, therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  [53  FR  18844,  May  25. 
1988J.  That  document  contained  a 
proposal  to  add  §  947.241  to  establish 
expenses  and  an  assessm.ent  rate  for  the 
Oregon-California  Potato  Committee. 
That  rule  provided  that  interested 
persons  could  file  comments  through 
June  18, 1988.  No  comments  were 
received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 


expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  In  addition,  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  committee  at  a  public  meeting. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553J. 

List  of  Subjects  in  7  CFR  Part  947 

Marketing  agreements  and  orders. 
Potatoes  (Oregon  and  California). 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  947  is  amended  as 
follows: 

PART  947— POTATOES  GROWN  IN 
MODOC  AND  SISKIYOU  COUNTIES, 
CAUFORNIA.  AND  IN  ALL  COUNTIES 
IN  OREGON.  EXCEPT  MALHEUR 
COUNTY 

1.  The  authority  citation  for  7  CFR 
Part  947  continues  to  read  as  follows; 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  GOl-674. 

2.  Section  947.241  is  added  to  read  as 
follows  (this  section  prescribes  ttse 
annual  assessment  rate  and  will  not  be 
published  in  the  Code  of  Federal 
Regulations): 

§  347.241    Expenses  and  assessment  rate. 

Expenses  of  $37,175  by  the  Oregon- 
California  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0,004  per  hundredweight  of  assessable 
potatoes  is  established  for  the  fiscal 
period  ending  June  30, 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  June  28. 1988. 
William  |.  Doyle,  «- 

Associate  Deputy  Director.  Fruit  and 
Vcifelahle  Division.  Agricultural  Marketirtg 
Serin'ce. 
|FR  Doc.  68-14894  Filed  6-30-88:  8:45  am| 

BILUNG  CODE  3410-02-M 


Animal  and  Plant  Heattti  Inspection 
Service 

9  CFR  Part  78 

[Docket  No.  88-099] 

Validated  BruceHosts-Fee  States 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 
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ir:  We  are  amending  the 

brucellosis  regulations  concerning  the 
interstate  movement  of  ftwine  by  adding 
Tennessee  to  the  list  of  validated 
brucellosis-free  states.  We  have 
determined  that  Tennessee  now  meets 
the  criteria  for  classiflcation  as  a 
validated  biucellosis-free  state.  This 
action  relieves  certain  restrictions  on 
moving  breeding  swine  from  Tennessee. 
OATCS:  Interim  rule  effective  July  27, 
1988.  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  August  30, 1988. 
ADDRESSES:  Send  an  original  and  three 
copies  of  written  conunents  to  APHIS, 
USDA.  Room  1143,  South  Building,  P.O. 
Box  96464  ,  Washington.  DC  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-099.  Comments 
received  may  be  inspected  at  Room  1141 
of  the  South  Building  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOn  FURTHER  INFORMATION  CONTACT: 
Dr.  Mitchell  A.  Essey,  Senior  Staff 
Veterinarian,  Program  Planning  Staff, 
VS,  APHIS,  USDA,  Room  844,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-43»^5961. 
8UPPLEMEMTARV  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations  contained 
in  9  CFR  Part  78  (referred  to  below  as 
the  regulations)  prescribe  conditions  for 
the  interstate  movement  of  cattle,  bison, 
and  swine.  States,  areas,  herds,  and 
individual  animals  are  classified 
according  to  their  brucellosis  status. 
Interstate  movement  requirements  for 
animals  are  based  upon  the  disease 
status  of  the  herd,  area,  or  state  from 
which  thn  iinimal  originates. 

We  are  amending  §  78.43  of  the 
regulations,  which  lists  validated 
brucellosis-free  states,  to  include 
Tennessee.  After  reviewing  its 
brucellosis  program  records,  wc  have 
concluded  that  Tennessee  meets  the 
criteria  for  validated  brucellosis-free 
states.  We  are  therefore  adding 
Tennessee  to  the  list  of  states  in  §  78.43. 
This  action  relieves  certain  restrictions 
on  moving  breeding  swine  from 
Tennessee. 

Emergency  Action 

James  W.  Glosser.  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  an 
emergency  situation  exists  warranting 
publication  of  this  rule  without  prior 
opportunity  for  public  comment. 
Immediate  action  is  warranted  to 


remove  unnecessary  restrictions  on  the 
interstate  movement  of  breeding  swine 
from  Tennessee. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  emergency 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
signature.  We  will  consider  comments 
postmarked  or  received  within  60  days 
of  publication  of  this  interim  rule  in  the 
Fedwal  Re^ster.  Any  amendments  we 
make  to  this  interim  rule  as  a  result  of 
these  comments  will  be  published  in  the 
Federal  Register  as  soon  as  possible 
following  the  close  of  the  comment 
period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  casue  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  action  will  allow  breeding  swine 
to  move  interstate  from  Tennessee 
without  being  tested  for  brnr-irl'osis.  The 
groups  affected  by  this  action  .'re  herd 
owners  in  Tennessee.  We  expeut  the 
economic  impact  to  be  minimal;  of  the 
approximately  4,000  herd  owners 
nationwide  who  regularly  ship  breeding 
swine  interstate,  less  than  50  regularly 
ship  breeding  swine  interstate  from 
Tennessee. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
(health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
aeq.). 


Executive  Order  12372 

This  program/activity  is  listed  in  tlie 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Fart  78 

Animal  diseases,  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

Accordingly,  we  are  amending  9  C¥K 
Part  78  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  Hl-114a-l.  lUg.  115, 
117. 120. 121, 123-126. 134b.  134f;  7  CFR  2.17. 
2.51.  and  371.2(d). 

§78.43    (Amended! 

2.  Si>ction  78.43  is  amended  by  adding 
"Tennessee,"  immediately  after  "South 
Dakota,". 

Done  in  W.»8hii>glon,  DC.  this  27th  day  of 
|une,  1968. 
lames  W.  Glosser. 

Administrator.  Animal  and  Plant  Health 
LispeUion  Sen  ice. 

|FR  Dot;.  8«-14«97  Filed  6-30-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

(Regulation  D;  Docket  No.  R-0641] 

Interpretation  Regarding  Treatment  of 
Loan  Strip  Participations 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Interpretation;  technical 
amendment  to  regulations. 

SUMMARr:  The  Board  is  aware  that 
institutions  have  not  been  treating  loan 
strip  transactions  as  creating  a 
reservable  liability  and.  therefore,  have 
not  been  reporting  or  reserving  against . 
these  funds  when  appropriate.  Therefore 
the  board  is  clarifying  that  the 
ostensible  sale  of  a  short-term  loan 
made  under  a  long-term  lending 
commitment,  known  as  a  loan  strip  or 
strip  participation,  is  regarded  as  a 
"deposit"  for  the  purposes  of  Regulation 
D  whenever  the  depository  institution 
selling  the  loan  at  the  end  of  the  short- 
term  period  if  the  original  investor  does 
not  wish  to  renew  its  interest  and 
another  investor  cannot  be  located,  in  • 
such  a  circumstance,  the  legal    . 
commitment  of  the  lender/seller  to 


advance  funds  to  the  borrower,  whicli 
would,  in  substance,  permit  repayment 
of  the  short-term  loan  to  the  purdiaser. 
is  comparable  to  a  repurchase 
agreement.  This  is  tnie  regardless  of 
whether  the  oommitment  is  exercised. 
Actual  reporting  of  and  reserve 
maintenance  against  these  liabilities 
will  begin  after  final  approval  of  a  new 
reporting  from  being  adopted  in  order  to 
monitor  these  liabilities  for  monetary 
policy  purposes.  This  approval  is 
expected  by  July  or  August  of  1988. 
EFFECTIVE  DATE:  June  29. 1988.  However, 
depository  institution  should  not  include 
these  liabilities  on  their  reports  of 
deposits  or  maintiiin  reserves  agiunst 
them  at  this  time.  Depository  institutions 
will  be  informed  individually  when  and 
how  these  deposits  should  be  so 
included  and  when  appropriate  reser\-e 
maintenance  should  begin  following 
final  approval  of  the  new  reporting  form 
for  these  liabilities  which  is  expected  in 
July  or  August  of  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Mahoney.  Economist  (202/452- 
3827).  Division  of  Monetary  Affairs;  or 
John  Harry  Jo-genson,  Senior  Attorney 
(202/452-3778).  Legal  Division;  for  the" 
hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf.  Eamcstine  Hill  or  Dorothea 
I'hompson.  (202-452-3254):  Board  of 
Gwemors  of  the  Federal  Reserx-e 
System.  Washington.  IX:  20551^, 

SUPPLEMENTARY  MFORMATION:  Effective 
March  31. 1988,  the  glossary  section  of 
the  instructions  for  the  Report  of 
Condition  and  Income  (FFIEC  031-034: 
OMB  No.  7100-0036)  ("Call  Report")  was 
amended  to  clarify  that  short-term  loan 
participation  arrangements  known  or 
styled  as  strip  participations  should  be 
regarded  as  borrowings  rather  than 
sales  for  Call  Report  purposes  whenever 
the  seller  has  a  continuing  legal 
commitment  to  advance  funds  to  the 
borrower.  The  Board  has  considered 
whether  the  same  treatment  should  be 
given  to  such  transactions  for  purposes 
of  the  Board's  Regulation  D.  This 
interpretation  is  intended  to  clarify  that 
such  transactions  should  be  treated  as 
borrowings  for  purposes  of  Regulation 
D.  As  such,  they  may  be  deposits  and.  if 
so,  should  be  included  on  the  selling 
institution's  report  of  deposits  (Form  FR 
2900.  FR  2910q.  or  FR  1910j.)  us 
appropriate.  The  interpretation  also 
clarifies  that,  if  they  are  interbank 
borrowings  (also  known  as  "federal 
funds"  transactions),  they  are  exempt 
from  reserves  and  reporting  in  the  same 
manner  as  other  federal  funds, 
transactions. 

The  Board  is  aware  th^t  institutions 
have  not  been  treating  these    . 


transactions  as  creating  a  reservable 
liability  and.  therefore,  have  not  been 
reporting  or  reser\'ing  against  these 
funds  when  appropriate.  This 
clarification  will  result  in  a  correction  in 
this  lapse  in  reporting  and  maintenance 
of  reserves  on  these  obligations  when 
called  for  by  Regulation  D.  This  result, 
in  torn,  will  affect  the  demand  for 
reserves  and.  without  adjustments, 
result  in  a  break  in  series  for  the 
monetary  aggregates.  Consequently,  the 
Board  has  adopted  a  special  reportmg 
form  (Fll  2916)  to  be  used  by  depository 
institutions  filing  die  weekly  form  Fr 
2900  and  that  have  nzable  amounts  of 
loan  strips  outstanding  to  report  such 
transactions  so  that  the  size  of  this 
activity  can  be  determined  in  order  to 
assess  its  effects  on  the  demand  for 
reserves  and  in  order  to  make 
appropriate  adjustments  in  the  monetary 
aggregates.  Notice  of  adoption  of  the 
fonn  is  being  given  separately,  and 
interested  pcuties  will  be  given  the 
opportunity  to  comment  on  the  form  and 
the  information  collection  it  represents. 
Depository  institutions  need  not  report 
or  maintain  reserx'es  on  these  deposits 
until  individualiy  advised  to  do  so 
following  final  adoption  of  the  form  FR 
2916. 

Regulatory  FlexilHlity  Analj'sis 

PiU^uant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  the  Board  has 
considered  the  impact  of  this 
interpretation  on  small  entities.  In  this 
regard,  it  is  the  Board's  view  that  the 
interpretation  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  (although  a  related  action 
under  the  Paperworic  Reduction  Act. 
being  published  separately,  would 
impose  such  an  additional  burden).  The 
purpose  of  this  interpretation  is  to 
clarify  that  the  requirements  of 
Regulation  D  already  apply  to  certain 
liabiKtics  of  depository  institutions.  The 
interpretation  applies  to  all  depository 
institutions  but,  because  of  the  nature  of 
the  liabilities  in  question,  is  not  likely  to 
have  an  effect  on  smaller  depository 
institutions. 

list  of  Subjects  In  12  CFR  Part  204 

Banks,  Banking,  Currency,  Federal 
Reserve  System,  Penalties.  Reporting 
and  recordkeeping  requirements. 

Pursuant  to  the  Board's  authority 
under  section  19  of  the  Federal  Reserve 
Act  (12  U.S.C.  401  et  seq.),  the  Board  is 
amending  12  CFR  Part  204  as  follows: 

PART  204— (AMENDED] 

1.  The  authority  citation  for  12  CFR 
Part  204  continues  to  read  as  follows: 


Aulbority:  Sees.  11(a).  11(c).  19. 25.  2S(a)of 
the  Federal  Reserve  Act  (12  US.C.  248(a). 
24{((c).  :i71a.  371b.  461.  601. 611):  sec  7  of  (he 
International  Banking  Act  of  1978  (12  U.&C 
3105):  and  «ectioa  411  of  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982  (12  UJ&.C. 
461). 

2.  A  new  §  204.132  is  added  to  read  as 
follows: 

§204.132    Treatment  of  Loan  Strip 
Participations. 

(a)  Effective  March  31. 198a  the 
glossary  section  of  the  instructions  for 
the  Report  of  Condition  and  Income 
(FFIEC  031-034;  OMB  No.  7100-0036; 
available  from  a  depository  institution's 
primary  federal  regulator)  ("Call 
Report")  was  amended  to  clarify  that 
certain  short-term  loan  participation 
arrangements  (sometimes  known  or 
styled  as  **loan  strips"  or"**strip 
participations")  are  regarded  as 
borrowings  rather  than  sales.for  Call 
Report  purposes  in  certain 
circumstances.  Through  this 
interpretation,  the  Board  is  clarifying 
that  such  transactions  should  be  treated 
as  deposits  for  purposes  of  Reguiatioa 
D. 

(b)  These  transactions  involve  the 
sale  (or  placement)  of  a  short-term  loan 
by  a  depository  institution  that  has  been 
made  under  a  long-term  commitment  of 
the  depository  institution  to  advance 
funds.  For  example,  a  9(Hiay  loan  made 
under  a  Hve-year  revolving  line  of  credit 
may  be  sold  to  or  placed  with  a  third 
party  by  the  depository  institution 
originating  the  loan.  The  depository 
institution  originating  the  loan  is 
obligated  to  renew  the  90-day  note  itself 
(by  advancing  funds  to  its  customer  at 
the  end  of  the  90Klay  period)  in  the 
event  the  original  participant  does  not 
wish  to  renew  the  credit  Since,  under 
these  arrangements,  the  depository 
institution  isobligated  to  make  another 
loan  at  the  end  of  90  days  (absent  any 
event  of  default  on  the  part  of  the 
borrower),  the  depository  institution 
selling  the  loan  or  participation  in  effect 
must  buy  back  the  loan  or  participation 
at  the  maturity  of  the  90-day  loan  sold  to 
or  funded  by  die  purchaser  at  the  option 
of  the  purchaser.  Accordingly,  these 
transactions  bear  the  essential    -" 
characteristics  of  a  repurchase 
agreement  and.  therefore,  are  reportable 
and  reservable  under  Regulation  D. 

(c)  Because  many  of  these 
transactions  give  rise  to  deposit 
liabilities  in  the  form  of  promissory 
notes,  acknowledgments  of  advance  or 
similar  obligations  (written  or  oral)  as 
described  in  §  204.2(a)(l)(vi))  of 
Regulation  D.  the  exemptions  from  the 
definition  of  "deposit"  incorporated  in 
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that  section  may  apply  to  the  liability 
Incurred  by  a  depository  institution 
when  it  offers  oc  originates  a  loan  strip 
facility.  Thus,  for  example,  loan  strips 
sold  to  domestic  offices  of  other 
depository  institutions  are  exempt  from 
Regulation  D  under  .' 

§  204.2(a)(l)(vii)(A)(7)  because  they  are 
obligations  issued  or  undertaken  and 
held  for  the  account  of  a  U.S.  office  of 
another  depository  institution.  Similarly, 
some  of  these  transactions  result  in 
Eurocurrency  liabilities  and  are 
reportable  and  reservable  as  such.. 

By  ol'der  of  the  Board  of  Governors  of  the 
Federal  Reaerve  System.  June  24, 1988. 
William  W.  WiliM, 
Socivtary  of  the  Boord. 
[FR  Ooc.  88-14704  Filed  6-30-88;  SAh  am| 
BILLINO  COOC  (ZtO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23CFRPart645 

Utility  Relocistions,  Adjustments,  and 
ReimlMjrsement 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Final  rule^^ 

summary:  The  FHWA  is  amending  its. 
regulation  on  utility  adjustments  to 
clarify  the  circumstances  under  which 
Federal-aid  highway  funds  may  be  used 
to  reimburse  highway  agencies  for  costs 
incurred  in  implementing  proje(;t8  solely 
for  corrective  measures  to  reduce  the 
hazards  of  utility  facilities  to  highway 
uBers.  This  revision  is  being  made  to 
implement  section  108  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  (STURAA)  of  1987  (Pub. 
L.  100-17, 101  Stat.  132)  as  it  affet^ts 
utility  safety  worjt. 
EFFECTIVE  DATE:  July  1, 198a 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  faines  A.  Carney,  Railroads,  Utilities 
and  Programs  Branch.  Office  of 
Engiiie<'rin«,  (202)  366-^6.52:  or  Mr. 
Michael  J.  Laska,  Office  of  the  Chief 
Counsel.  (202)  366-1383.  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  e.t.,  Monday  through  Friday,  except 
legal  holidays. 
SUPPLEMENTARY  INFORMATION:  Section 

108  of  the  SiTURAA  of  1987  added  to  the 
definition  of  "construction"  for  work 
under  Title  23,  l^.S.  Code,  the  phrase 
"elimination  of  roadside  obslacUs," 


This  amendment  darified  that  identified 
roadside  obstacles  which  present  a 
hazard  to  the  highway  user  can  be 
removed  as  a  discrete  Federal-aid 
highway  project  as  opposed  to  being 
addressed  only  in  association  with  a 
general  highway  construction  project. 

A  State  highway  agency  through  its 
higliway  safety  improvement  program 
may  identify  utility  facilities,  such  as 
utility  poles,  as  roadside  obstacles 
which  present  a  hazard  to  the  highway 
user.  A  State  highway  agency  has  the 
flexibility  to  develop  a  Federal-aid 
highway  project  limited  to  corrective 
measures  to  reduce  the  roadside 
hazards  associated  with  these  utility 
facilities  or  to  incorporate  such  work  in 
other  construction  projects.  Utility 
adjustment  costs  incurred  by  a  State  or 
local  highway  agency  solely  for  this 
safety  purpose  are  eligible  for  Federal- 
aid  highway  funding  participation.  The 
eligibility  criteria  for  utility  adjustments 
required  by  the  actual  physical 
construction  of  a  highway  project 
remain  unchanged  by  this  new 
authority. 

This  final  rule  amends  23  CFR  Part 
645,  Subpart  A.  to  clarify  that  costs 
incurred  by  highway  agencies  in 
implementing  utility  safety  projects 
solely  are  eligible  for  participation  with 
Federal-aid  highway  funds.  Such 
projects  would  be  administered  in 
accordance  with  the  procedures  in  23 
era  Part  645.  This  new  authority  should 
not  be  interpreted  to  imply  that  a 
highway  agency  should  assume  any 
obligation  for  such  safety  corrective 
work  other  than  that  permitted  or 
required  by  State  law  or  administrative 
policy. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  does  n«t  contain  a  major  nile 
under  Executive  Order  12291  or 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  Since 
the  revision  in  this  document  is  being 
issued  for  the  purpose  of  litornlly 
complying  with  statutory  l.ing'i.ig»> 
mandated  by  section  108  of  the 
STURAA  of  1987,  public  comment  is 
impracticable  and  unnecessary. 
Therefore,  the  FHWA  finds  good  cause 
to  make  the  revisions  final  without 
notice  and  opportunity  for  comment  and 
without  a  30-day  delay  in  effective  date 
under  the  Administrative  Procedures 
Act.  Notice  and  opportunity  for 
comment  are  not  required  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
because  it  is  not  anticipated  that  such 


action  could  result  in  the  receipt  of 
useful  information  since  the  revisions 
incorporated  in  the  regulation  require  no 
interpretation  and  provide  fbr  no 
discretion.  It  is  anticipated  that  the 
economic  im()act  of  this  rulemaking, 
although  mandated  by  the  statutory 
provision  itself,  will  be  minimal. 
Therefore,  a  full  regulatory  evaluation  is 
not  required.  For  this  reason  and  under 
the  criteria  of  the  Regulatory  Flexibility 
Act.  the  FHW.A  hereby  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action  has 
been  analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

(Catiilog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Conulruction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultdlion  on 
Federal  programs  and  activities  apply  to  this 
program.) 

List  of  Subjects  in  23  CFR  Part  645 

Grunt  programs — transportation. 
Highways  and  roads.  Utilities. 

.   In  consideration  of  the  foregoing.  Part 
645,  Subpart  A  to  Chapter  I  of  Title  23, 
Code  of  Fe'deral  Regulations,  is 
amended  a^  set  forth  below. 

Issued  on:  June  27, 1988. 
Robert  E.  Farris. 

Federal  Highway  Administrator. 

The  FHWA  hereby  amends  23  CFR 
Part  045,  Subpart  A  as  follows: 

PART  645— UTILmES  . 

Subpart  A— Utility  Relocations, 
Adjustments,  and  Reimbursement 

1.  The  authority  citation  for  Part  645  iu 
revised  to  read  as  follows: 

Authority:  23  U.S.C.  101. 109,  111,  116,  123. 
and  315: 23  CFR  1.23  and  1.27;  49  CFR  1.48(b): 
and  li.O.  t199a  42  26961  (May  24,  l977). 

2.  In  §  645.107.  paragraphs  (a),  (b),  and 
(c)  are  amended  and  a  new  paragraph 
(k)  is  added  to  read  as  follows: 

§645.107    Eligit>Mlty. 

(a)  When  requested  by  the  SHA, 
Federal  funds  may  participate,  subject 
to  the  provisions  of  S  645.103(d)  of  this 
part  and  at  the  pro  rata  share 
applicable,  in  an  amount  actually  paid 
by  an  1 1 A  for  the  costs  of  utility 


relocations.  Federal  funds  may 
participate  in  safety  corrective  measures 
made  under  the  provisions  of 
§  645.107(k)  of  this  part.  Federal  funds 
may  also  participate  for  relocations 
necessitated  by  the  actual  construction 
of  highway  project  made  under  one  or 
more  of  the  following  conditions  when: 
***** 

(b)  On  projects  which  the  SHA  has 
the  authority  to  participate  in  project 
costs.  Federal  funds  may  not  participate 
in  payments  made  by  a  political 
subdivision  for  relocation  of  utility 
facilities,  other  than  those  proposed 
under  the  provisions  of  S  645.107(k)  of 
this  part,  when  State  law  prohibits  the 
SHA  from  making  payment  for 
relocation  of  utility  facilities. 

(c)  On  projects  which  the  SHA  does 
not  have  the  authority  to  participate  in 
project  costs.  Federal  funds  may 
participate  in  payments  made  by  a 
political  subdivision  for  relocation  of 
utility  facilities  necessitated  by  the 
actual  construction  of  a  highway  project 
when  the  SHA  certifies  that  such 
payment  is  based  upon  the  provisions  of 
S  545.107(a)  of  this  part  and  does  not 
violate  the  terms  of  a  use  and 
occupancy  agreement,  or  legal  contract, 
between  the  utility  and  the  HA  or  for 
utility  safety  corrective  measures  under 
the  provisions  of  $  645.107(k)  of  this 
part. 

*-•*** 

(k)  Federal  funds  may  participate  in 
projects  solely  for  the  purpose  of 
implementing  safety  corrective 
measures  to  reduce  the  roadside 
hazards  of  utility  facilities  to  the 
highway  user.  Safety  corrective 
measures  should  be  developed  in 
accordance  with  the  provisions  of  23 
CFR  645.209(k). 

(iH  Doc.  88-14859  Filed  6-30-88:  8:45  am] 

BttXmC  COOC  4•1<>-2^4l 


DEPARTMENT  OF  JtJSnCE 

Parole  Commission 

26  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners 

agency:  United  States  Parole 
Conmiission,  Justice. 
action:  Final  rule. 

summary:  The  Parole  Commission  is 
revising  its  disclosure  regulation,  28  CFR 
2.56(b),  to  comply  with  the  Supreme 
Court's  May  16. 1988  decision  in  United 
States  Department  of  Justice  v.  Julian. 

U.S L^  56  LW.  4403,  wherein  the 

Court  held  that  first-party  requesters  are 


entitled  to  copies  of  their  presentence 
investigation  reports  under  the  Freedom 
of  Information  Act  except  as  to  matters 
relating  to  confidential  sources, 
diagnostic  opinions  or  potentially 
harmful  information.  The  Commission  is 
amending  its  disclosure  regulation  found 
at  28  CFR  2.56(b)  by  deleting  the  last 
sentence  of  this  subsection  which,  at 
present,  directs  persons  seeking  copies 
of  presentence  investigation  reports  to 
the  sentencing  court  where  the 
document  originated. 

EFFECnVE  date:  July  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Janice  G.  McLeod,  Attorney.  U.S.  Parole 
Commission,  5550  Friendship  Boulevard, « 
Chevy  Chase.  Maryland,  telephone  (301) 
492-5959. 

SUPPLEMENTARY  MFORMATtON:  Prior  to 
May  16th,  1988,  the  United  States  Parole 
Commission,  in  response  to  first-party 
requests  (those  submitted  by  the  subject 
of  the  record),  would  direct  requesters  to 
the  appropriate  district  court  for  copies 
of  their  presentence  investigation 
reports  that  had  been  prepared  by  the 
probation  service  of  the  court  prior  to 
sentencing.  Further,  it  was  the  Parole 
Commission's  position  that  presentence 
investigation  reports  were  exempt  from 
disclosure  in  their  entireties  under  tiie 
Freedom  of  Information  Act.  5  U.S.C. 
552.  As  the  Supreme  Court  has  now  held 
to'  the  contrary,  the  Parole  Commission 
will  no  longer  direct  persons  requesting 
copies  of  their  presentence  investigation 
reports  to  the  sentencing  court.  The 
Commission  is  deleting  that  portion  of 
its  disclosure  regulation  requiring  this 
procedure.  Because  this  deletion  will 
remove  a  present  restriction,  this  rule 
will  t)ecome  effective  upon  publication. 

List  of  Subjecto  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Probation  and  parole. 
Prisoners. 

28  CFR  Part  2  is  amended  as  follows: 

PART  2— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authorit>-:  18  U.S.C.  4203(a)(1)  and 
4204(a){6). 

§2.56    (Amended] 

2.  In  28  CFR  2.56(b),  the  last  sentence 
is  removed. 

lasperK.Clay.fr.. 

Commissioner.  National  Appeals  Board.  U.S. 

Parole  Commission. 

|FR  Doc.  88-14670  Filed  b-30-68:  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2644 

Notice  and  Collection  of  Withdrawal 
Liability;  Adoption  of  New  Interest 
Rate 

AGENCY:  Pension  Benefit  Guaranty   - 
Corporation. 

action:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's  . 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
The  effect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regulation  a  new 
interest  rate  to  be  effective  from  July  1, 
1988.  to  September  30. 1988. 
EFFECTIVE  DATE:  July  1,  1988. 
FOR  FURTHER  INFORMATION  CONTACT 

John  Foster,  Attorney.  Office  of  the 
General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washington.  DC  20006: 
telephone  202-778-8850  (202-778-8859  or 
TTY  and  TDD).  These  are  not  toll-free 
numbers. 
SUPPLEMENTARY  INFORMATION:  Under 

section  4219(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC")  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
ere  part  2644.  deals  with  the  rate  of 
interest  to  be  charged  by  multiemplo>'er 
pension  plans  on  withdrawal  liability 
payments  that  are  overdue  or  in  default, 
or  to  be  credited  by  plans  on 
overpayments  of  withdrawal  liability. 
The  regulation  allows  plans  to  set  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 
§  2044.3(b)  of  the  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates")^ 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15,  that  release  is  the 
authoritative  source  for  the  rates  that 
are  to  be  applied  under  the  regulation. 
As  a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
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the  applicable  rates  and  republishes 
them  in  an  appendix  to  Part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rale  of  9  percent,  which  will  be 
effective  from  July  1. 1988.  through 
September  30. 1988.  This  rate  represents 
an  increase  of  V4  percent  from  the  rate 
in  effect  for  the  second  quarter  of  1988. 
See  53  FR  10531  (April  1, 1988).  This  rate 
is  based  on  the  prime  rate  in  effect  on 
June  15. 1988. 

This  amendment  also  revises  the 
entry  for  the  second  quarter  of  1988  to 
reflect  that  the  quarter  begins  on  the 
first  of  April,  not  the  first  of  March. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  undef 
the  regulation:  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  In  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public 
interest.  For  the  above  reasons,  the 
PBGC  also  beHeves  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  part  2M* 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing.  Part 
2644  of  Subchapter  F  of  Chapter  XXVI  of 
Title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2644— NOTICE  AND 
COLLECTION  OF  WITHDRAWAL 
LIABILITY 

1.  The  authority  citation  for  Part  2644 
continues  to  read  as  follows: 

Authority:  29  U.S-C  1302(b)(3)  and 
1399(c)(6). 


Appendix  A— /Amended} 

2.  Appendix  A  to  Part  2644  is 
amended  by  revising  the  last  entry  of 
the  table  of  interest  rates  therein  and  by 
adding  a  new  entry  as  follows: 


From 


To 


OM»o« 
quotason       (perc«ni) 


•                  •                  • 

04/01/86        06/30/86 
07/01/66        09/30/68 

•                     • 

03/15/68                  aSO 
06/15/68                  9.00 

Issued  at  Washington.  DC  on  this  27th  day 
of  )une  1988. 
Kalhlacn  P.  Utgoff. 

Executive  Director. 

(FR  Doc.  88-14879  Filed  6-30-88;  8.45  am) 

BILUNG  COOC  770«-O1-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  3 
iCGO1«7-101I 

Changes  to  Coast  Guard  Captain  of 
th*  Port  Zones  and  Marine  Inspection 
Zone* 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


summary:  This  rule  redescribes  Captain 
of  the  Port  Zones  and  Marine  Inspection 
Zones  in  the  southern  part  of  the  First 
Coast  Guard  District  that  were 
previously  under  the  jurisdiction  of  the 
former  Third  Coast  Guard  District. 
These  changes  are  intended  to  enhance 
performance  of  the  Environmental 
Response,  Marine  Inspection,  Marine 
Licensing,  and  Port  Safety  and  Security 
programs  of  the  Coast  Guard  by 
simplifying  and  aligning  boundaries  to 
reflect  the  best  distribution  of  resources 
and  responsibilities.  This  rulemaking  is 
a  follow-on  to  organizational  changes 
described  in  the  Federal  Register  (52  FR 
13082)  on  April  21, 1967.  These 
organizational  changes  will  not 
adversely  affect  any  Coast  Guard 
services  to  the  public. 
DATES:  This  regulation  is  effective  on 
July  1. 1988.  Comments  on  this 
regulation  must  be  received  on  or  before 
August  1. 1988. 

AOORESSES:  Comments  should  be 
mailed  to  Commander  (mps).  First  Coast 
Guard  District,  408  Atlantic  Ave,  Boston, 
MA.  02210-220a 

FOn  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Peter  C. 
Biaisdell,  Commander  (mps).  First  Coast 


Guard  District,  406  Atlantic  Ave.. 
Boston.  MA  02210-228G.  (617-223-«437). 
SUPPLEMENTARY  INFORMATION:  A  notice 

of  proposed  rulemaking  was  not 
prepared  for  this  regulation.  These 
amendments  are  matters  relating  to 
agency  organization  and  are  exempt 
from  the  notice  and  comment 
requirements  of  5  U.S.G  553(b).  Since 
this  rule  reflects  current  organizational 
changes  being  placed  in  effect  and  has 
no  substantive  effect,  good  cause  exists 
to  mdke  it  effective  in  less  than  30  days 
after  publication,  under  5  U^.C  553(d). 
The  rulemaking  merely  changes  Marine 
Inspection  TMnes  and  Captain  of  the 
Port  Zones  to  conform  with  internal 
orgaM:.:ational  policy.  There  will  be  no  ' 
effect  on  the  public,  since  First  Coast 
Guard  District  units  will  continue  to 
perform  all  functions  affecting  the 
public. 

Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
desirable  to  ensure  that  the  regulation  is 
both  reasonable  and  workable. 
Accordingly,  persons  wishing  to 
comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "AOORCSSES"  in  this  preamble. 
Persons  making  comments  should 
include  their  names  and  addresses, 
identify  the  docket  number  for  this 
rulemaking  (CGDl  87-101).  and  give 
reasons  for  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Commander  Peter  C 
Biaisdell.  Project  Manager,  and 
Commander  Michael  A.  Leone,  Project 
Counsel,  First  Coast  Guard  District. 

Discussion  of  Regulation 

Legal  authority  to  enforce  laws  and 
carry  out  statutory  responsibilities  for 
geographical  areas  in  the  environmental 
response,  and  port  safety  and  security 
programs  are  vested  in  Coast  Guard 
officials  called  the  "Captain  of  the  Port" 
(COTP).  Similariy,  marine  inspection 
and  licensing  functions  are  carried  out 
by  the  "Officer-ln-Charge,  Marine 
Inspection"  (OCMI).  The  authority  of 
these  officials  is  limited  to  the 
geographical  areas  specifically  designed 
as  their  Captain  of  the  Port  Zone  or 
Marine  Inspection  Zone,  respectively. 

As  a  result  of  recent  consolidation 
and  realignment  of  Coast  Guard 
districts,  it  has  Income  apparwit  that 
the  Captain  of  the  Port  Zones  and 
Marine  Inspection  Zones  in  the  southern 
part  of  th«  expanded  First  Coast  Guard 
District  should  be  realigned  to  create 


more  rational  and  uniform  areas  of 
responsibility.  These  changes  are  being 
made  for  three  primary  reasons:  First, 
the  seaward  entrance  of  Long  Island 
SounJ  should  be  under  the  sole 
authority  of  the  COTP,  Long  Isli^nd 
Sound.  This  simplifies  command  and 
control  which  is  necessary  to  achieve 
port  security  objectives  for  vessels 
entering  and  departing  Long  Island 
Sound  through  the  Race  during  war  or 
national  emergencies.  At  present,  three 
COTP  zones  converge  in  this  area. 
Second,  the  environmental  response  and 
port  safety  and  security  programs  on 
eastern  Long  Island  would  be  better 
ser\'ed  if  the  area  were  removed  from 
the  COTP.  New  York  Zone  and  placed 
entirely  in  the  COTP.  Long  Island  Sound 
Zone.  This  change  will  reduce  response 
time  to  oil  and  chemical  spills  on 
eastern  Long  Island  because  COTP  Long 
Island  Sound  personnel  in  Port  Jefferson 
are  located  closer  than  COTP  New  York 
personnel  who  are  based  on  Governors 
Island  in  New  York  City.  Third,  internal 
policy  and  common  sense  dictate  that 
boundaries  should  be  as  simple  and 
uniform  as  possible.  This  increases 
public  understanding  and  awareness  of 
divisions  between  areas  of 
responsibihty.  These  changes  in  COTP 
boundaries  will  require  an  insignificant 
adjustment  in  the  Marine  Inspection 
Zone  boundaries  between  OCMI  New 
York  and  OCMI  Providence. 

No  search  and  rescue  stations  or  other 
types  of  Coast  Guard  units  will  be 
closed  or  moved  as  a  result  of  these 
changes.  This  notification  serves  to 
inform  the  public  of  the  new  COTP, 
Marine  Inspection  boundaries  so  that  in 
those  instances  where  contact  is 
desired,  the  public  can  determine  the 
office  and  location  of  the  proper  official. 

Regulatory  Evaluation 

This  final  rule  is  exempt  from  the 
provisions  of  Executive  Order  12291 
since  it  pertains  to  matters  of  agency 
organization  as  provided  for  in  section 
1(a)(3)  of  the  Order.  It  is  considered  to 
be  non-significant  under  DOT  regulatorj' 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
of  this  final  rule  has  been  found  to  be  so 
minimal  that  further  evaluation  is 
unnecessary.  This  final  rule  places  no 
requirements  on  any  sector  of  the  public. 
It  will  not  affect  Coast  Guard  services 
delivered  to  the  public.  The  rule  reflects 
a  change  in  internal  Coast  Guard 
ot^anization.  Since  the  impact  of  the 
final  rule  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Environmental  Analysis 

In  accordance  with  Commandant 
Instryction  M16475.1B— National 
Environmental  Policy  Act  Implementing 
Procedures,  this  action  has  been 
determined  to  be  categorically  excluded 
from  the  need  to  prepare  further 
environmental  documentation.  A 
Categorical  Exclusion  Statement  has 
been  prepared  and  is  included  in  the 
regulatory  package. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

list  of  Subjects  in  33  CFR  Part  3 

Organization  and  functions 
(Government  agencies). 

Jn  consideration  of  the  foregoing,  Part 
3  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PARTS— [AMENDED] 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633:  49  CFR  1.45, 1.46. 

2.  In  §  3.05-20.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  3.0S-20    Providence  Marine  Inspection 
Zone  and  Captain  of  ttie  Port  Zone. 

«         •        *        *        * 

•  (b)  The  boundary  of  the  Providence 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone  extends  along  a  line 
bearing  132'  T.  from  Watch  Hill  Light, 
Rhode  Island,  and  shoreward  from 
Watch  Hill  Light  in  a  northerly  direction 
along  the  east  bank  of  the  Pawcatuck 
River  to  41'22.6'  N.  latitude.  71'50.0'  W. 
longitude  at  Westerly,  Rhode  Island: 
thence  northerly  along  the  Rhode  Island- 
Connecticut  boundary,  including  the 
waters  of  Beach  Pond,  to  the 
Massachusetts  State  Line:  thence 
easterly  to  42  04.1'  N.  latitude.  71' 06'  W. 
longitude:  thence  southeasterly  to  the 
shore  at  Manomet  Pt.  at  41°55'  N. 
latitude.  70'33'  W.  longitudiB:  thence 
seaward  northeasterly  to  42'08'  N. 
latitude,  70^11'  W.  longitude;  thence  due 
east  to  the  search  and  rescue  boundary 
between  the  United  States  and  Canada 
at  07°  W  longitude. 

3.  In  §  3.05-25.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  3.05-25    New  York  Marine  Inspection 
Zone. 


(b)  The  New  York  Marine  Inspection 
Zone  encompasses  the  geographical 
af-pas  delineated  in  sections  3.05-30  and 
3.05-35  of  this  part. 

4.  In  §  3.05-30,  paragraph  (b)  is 
revised  to  read  as  follows: 

S  3.05-30    New  York  Captain  of  the  Port 
Zone. 

*         .         «         •         * 

(b)  The  New  York  Captain  of  the  Port 
Zone  boundary  extends  along  a  line 
bearing  122°  T.  from  the  New  Jersey 
shoreline  at  39°57'  N.  latitude,  and 
shoreward  along  a  line  extending  due 
west  to  74°27'  W.  longitude;  thence 
north-northeasteriy  to  the  junction  of  the 
New  York,  New  Jersey,  and 
Pennsylvania  boundaries  at  Tristate; 
thence  along  the  east  bank  of  the 
Delaware  River  in  a  northwesterly 
direction  to  42°00'  N.  latitude:  thence 
due  east  to  74°39'  W.  longitude:  thence 
due  north  to  the  Canadian  border 
thence  easterly  along  the  Canadian 
border  to  the  northeast  comer  of  the 
Orleans  County  line  in  Vermont:  thence 
following  the  eastern  and  southern 
boundaries  of  Orleans,  Franklin. 
Chittenden,  Addison,  and  Rutland 
counties  to  the  Vermont-New  York 
boundary;  thence  southerly  along  the 
Vermont-New  York  boundary  to  its 
juncture  with  the  Massachusetts-New 
York  boundary;  thence  south- 
southwesterly  along  the  Massachusetts- 
New  York  boundary  to  the  junction  of 
the  Massachusetts.  New  York,  and 
Connecticut  boundaries;  thence 
southerly  along  the  New  York- 
Connecticut  boundary  to  41°01.5'  N. 
latitude.  73'40.0'  W.  longitude;  thence 
southerly  to  the  southern  shore  of 
Manursing  Island  at  40°58.0'  N.  latitude. 
73' 40.0'  W.  longitude;  thence  soulh- 
suutheasterly  to  the  north  shore  of  Long 
Island  at  Dosoris  Island  at  40' 53.7'  N. 
latitude.  73°38.2'  W.  longitude:  thence 
southerly,  including  the  waters  of 
Hempstead  Harbor,  to  40'40'  N.  latitude, 
73 '40'  W.  longitude:  thence 
southwesterly  to  the  south  shore  of  Long 
Island  at  40°35.4'  N.  latitude.  73°46.6'  W. 
longitude:  thence  along  a  line  bearing 
135'  T. 

5.  In  §  3.05-35.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  3.0S-3S    Long  Island  Sound  Captain  of 
ttie  Port  Zone. 

•  *  «  •  * 

(li)  The  Long  Island  Sound  Captain  of 
the  Port  Zone  boundary  extends  along  a 
line  bearing  135'  T.  from  the  south  shore 
of  Long  Island  at  40'35.4'  N.  latitude. 
73' 46.6'  W.  longitude,  and  shoreward 
along  a  line  northeasterly  to  40' 40'  N. 
I.ifit.idfc,  73'40'  W.  longitude:  thence 
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northerly,  excluding  all  waters  of 
Hempstead  Harbor,  to  the  north  shore  of 
Long  Island  at  Dosoris  Island  at  40''53.7' 
N.  latitude.  73*38.2'  W.  longitude:  thence 
north-northwesterly  to  the  southern 
shore  of  Manursing  Island  at  40°58.0'  N. 
latitude.  73°40.0'  W.  longitude;  thence 
northerly  to  the  Connecticut-New  York 
boundary  at  41°01.5'  N.  latitude.  73°40.0' 
W.  longitude;  thence  northerly  along  the 
western  boundary  of  Connecticut  to  the 
Massachusetts  boundary:  thence 
easterly  along  this  boundary,  including 
the  waters  of  the  Congamond  Lakes,  to 
the  Rhode  Island  boundary;  thence 
southerly  along  the  Connecticut-Rhode 
Island  boundary,  excluding  the  waters 
of  Beach  Pond  to  42*22.6'  N.  latitude. 
71*50.0'  W.  longitude  at  Westerly,  Rhode 
Island:  thence  in  a  southerly  direction 
along  the  east  shore  of  the  Pawcatuck 
River  to  Watch  Hill  Light.  Rhode  Island; 
thence  along  a  line  bearing  132*  T.  from 
Watch  Hill  Light. 

Dated:  |une  20. 1988. 
P£.  Lauridaen. 

Captain.  US.  Coast  Guard,  Acting  Chief. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
(FR  Doc.  88-14800  Filed  e-30-«8;  8:45  afn| 

BIUIN6  COOC  4S10-14-M 


33  CFR  Part  4 
(CGO  t»-03«) 

0MB  Control  NumlMrs;  Reporting  and 
Recordkeeping  Requirements; 
Correction 

agency:  Coast  Guard.  DOT. 
action:  Final  rule;  correction. 

summary:  The  Coast  Guard  is 
correcting  errors  in  the  table  of  control 
numbers  assigned  by  the  Office  of 
Management  and  Budget  appearing  at  33 
CFR  4.02  published  on  June  17, 1988  at 
53  FR  22650. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Commander  Don  Wrye,  (202)  267-1534. 
In  rule  document  88-13638  beginning 
on  page  22650  in  the  issue  of  Friday, 
June  17, 1988,  make  the  following 
correction: 

§4.02    (Corrected] 

On  page  22651,  remove  entries  for 
§{  165.15  and  165.25  from  the  table. 

Dated:  June  28. 1988. 
).E.Vorbacfa. 
Chief  Counsel. 
(PR  Doc.  88-14863  Filed  6-30-88:  8:45  amj 

BILUNG  COOe  M10-14-M 


33  CFR  Part  100 
(CCGD7M-181 

Special  Local  Regulatione;  Suncoast 
Offshore  Grand  Prix  Races 

agency:  Coast  Guard.  DOT. 

action:  Final  rule. 

summary:  Special  local  regulations  are 
being  adopted  for  the  Suncoast  Offshore 
Grand  Prix  Races.  This  event  will  be 
held  on  Sarasota  Bay  and  the  Gulf  of 
Mexico  on  1. 2  and  3  July  1988.  The 
regulations  are  needed  to  promote  the 
safety  of  life  on  navigable  waters  during 
the  event. 

EFFECTIVE  DATES:  These  regulations 
become  effective  on  1  July  1988  and 
terminate  on  3  July  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  W.  P.  Prosser.  c/o  Commanding 
Officer,  CG  Marine  Safety  Office,  155 
Columbia  Dr..  Tampa.  FL  33606-3598. 
Tel:  (813)  228-2194. 
SUPPLEMENTARY  INFORMATION:  A  notice 

of  proposed  rule  making  has  not  been 
published  for  these  regulations  and  they 
are  being  made  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  normal  rule  making 
procedures  would  have  been 
impracticable.  The  application  to  bold 
the  event  was  not  received  until  6  June 
1988.  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date. 

Drafting  Infonnation 

The  drafters  of  this  regulation  are  LT 
MX  Maes,  Project  officer  for  the 
Captain  of  the  Port  Tampa,  and  LCDR 
S.T.  Fuger.  Jr.  Project  attorney,  Seventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  for  which  this  Rogulation 
was  drafted  is  the  Suncoast  Offshore 
Grand  Prix  races,  which  are  held  in  the 
Gulf  of  Mexico  adjacent  to  and  within 
Sarasota  Bay.  These  race  courses  were 
set  up  by  the  Suncoast  Offshore  Racing 
Association.  The  United  States  Coast 
Guard  Group,  St.  Petersburg,  Florida 
issued  permits  for  these  marine  events. 
The  Coast  Guard  Captain  of  the  Port 
Tampa,  Florid*  has  established  special 
local  regulations  prohibiting  all  vessels, 
other  than  those  officially  entered  in  the 
races,  from  entering  the  race  courses. 

The  storm  course  is  an  alternate 
course  to  be  used  in  the  event  that 
weather  conditions  preclude  racing  on 
the  open  waters  of  the  Gulf  of  Mexico. 
Should  the  storm  course  be  utilized,  the 
special  local  regulations  adopted  for  the 
fair  weather  coursefs)  will  be  cancelled. 


The  Coast  Guard  Marine  Safety  Office. 
Tampa  will  notify  the  maritime 
community  of  the  establishment  of  the 
Special  local  regulations  and  which 
course  will  be  used  via  a  marine 
Broadcast  Notice  to  Mariners. 

Ust  of  Subjects  in  33  CFR  Fart  100 

Marine  safety,  Navigation  (water). 
Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-CAMENDEDJ 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100J5. 

2.  A  temporary  S  100.35-07-18  is 
added  to  read  as  follows. 

S  100.35-07-18    Suncoast  Offshore  Grand 
Prix  Races. 

(a)  Regulated  Areas— {\]  Race  1. 
Sarasota  Bay  between  Light  13  (LLWR 
48035  page  379)  and  Light  17  (LLNR 
48190  page  381)  east  of  the  intracoastal 
waterway  channel. 

(2)  Race  II  Fair  Weather  Course.  Gulf 
of  Mexico  from  Buoy  "2"  New  Pass 
(LLNR  18095  page  151).  Northward  to  a 
turn  marker  located  approximately  2 
miles  north  of  Buoy  "2".  Then  South  to 
Big  Sarasota  Pass  Buoy  "1"  (LIJ^R  18000 
page  150).  Then  North  back  to  New  Pass 
Buoy  "2". 

(3)  Race  II  Storm  Course.  If  foul 
weather  is  encountered  (seas  6  feet  or 
more),  the  race  will  be  run  on  Sarasota 
Bay  west  of  the  Intracoastal  Waterway 
between  markers  Siesta  Key— Tampa 
Bay  Light  "17"  (LLNR  48190)  and  Light 
"13"  (LLNR  48035).  The  course  will  be  a 
closed  oval. 

(4)  Race  III  Fairweatber  Course.  Gulf 
of  Mexico  from  Buoy  "2"  (LLNR  18095) 
New  Pass  south  to  Buoy  "1"  Big 
Sarasota  Pass  (LLNR  (1800)):  then  east 
to  a  marker  just  north  of  Point  O'  Rocks; 
then  south  to  a  marker  1.5  miles  south  of 
the  Venice  Inlet,  then  north  to  a  marker 
2  miles  north  of  New  Pass;  then  south  to 
New  Pass  Buoy  "2". 

(5)  Race  III  Storm  Course.  If  foul 
weather  Is  encountered  (seas  6  feet  or 
more),  the  race  will  be  run  on  Sarasota 
Bay  west  of  the  Intracoastal  Waterway 
between  markers  Siesta  Key — Tampa 
Bay  Light  "17"  (LLNR  48190)  and  Light 
"13"  (LLNR  48035).  The  course  will  be  a 
closed  oval. 

(b)  Special  Local  Regulations.  (1)  All 
vessels  other  than  those  officially 
entered  in  the  Suncoast  Offshore  Grand 
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Prix,  are  prohibited  ht>m  entering  these 
regulated  areas. 

(2)  A  succession  of  not  less  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  a  signal  for  any 
nonparticipating  vessel  to  stop 
immediately.  The  display  of  orange 
smoke  signal  from  any  patrol  vessel  will 
be  a  signal  for  any  and  all  vessels  to 
stop  immediately. 

Effective  Dales:  These  regulations 
become  effective:  For  Race  1,  from  7:00 
a.m.  EDT  until  2:00  p.m.  EDT  on  1  July 
1988:  for  Race  2,  from  1:00  p.m.  EDT  until 
4:00  p.m.  EDT  on  2  July  1988;  and,  for 
Race  3,  from  1:00  p.m.  EDT  until  4:00 
p.m.  EDT  on  3  July  1988. 

Dated:  June  19. 1988. 
L.A.  Eagan, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander,  Seventh  Coast  Guard  District 

|FR  Doc.  88-14799  Filed  6-30-88;  8:45  am) 

BtUmC  CODE  4910-14-M 


33  CFR  Part  100 
|CGD8-8e-12| 

Special  Local  Regulations;  Blessing  of 
the  Fleet,  Morgan  City,  LA 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

StMNMARY:  Special  local  regulations  are 
being  adopted  for  The  Blessing  of  The 
Fleet.  This  event  will  be  held  on 
September  4. 1988  from  9:00  a.m.  until 
12:30  p.m.  on  Berwick  Bay  in  the 
Atchafalaya  River  at  Morgan  City. 
These  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event. 

EFFECTIVE  DATES:  These  regulations 
become  effective  on  September  4, 1988 
at  8:30  a.m.  and  terminate  on  September 
4. 1988  at  1:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
CWO  William  G.  Whitehouse.  Eighth 
U.S.  Coast  Guard  District,  Tel:  (504)  589- 
2972. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published.  Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  details  of  the  event 
were  not  finalized  until  13  June,  1988 
and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date. 

Nevertheless,  interested  persons 
wishing  to  comment  may  do  so  by 
submitting  written  views,  data  or 
arguments.  Commenters  should  include 
their  name  and  address,  identify  this 
notice  (CGD8-88-12)  and  the  specific 


section  of  the  proposal  to  which  the 
comments  apply,  and  give  reasons  for 
each  comment.  Receipt  of  comments  will 
be  acknowledged  if  a  stamped  self- 
addressed  envelope  is  enclosed.  The 
regulations  may  change  in  light  of 
comments  received. 

Drafting  Information 

The  drafters  of  this  regulation  are 
CWO  WiUiam  G.  Whitehouse,  Project 
Officer.  Eighth  Coast  Guard  District 
New  Orleans,  LA,  and  LCDR  James  J. 
Vallone.  Project  Attorney.  Eighth  Coast 
Guard  District  Legal  Office. 

Discussion  Of  Regulations 

The  marine  event  requiring  this 
regulation  is  a  blessing  of  the  fleet 
called  "The  Blessing  Of  The  Fleet."  This 
event  is  sponsored  by  the  Louisiana 
Shrimp  and  Petroleum  Festival  and  Fair 
Association,  Inc.  It  will  consist  of 
approximately  60  fishing  and  offshore 
supply  vessels.  Approximately  25-30 
spectator  boats  are  expected  for  the 
event.  While  viewing  the  event  at  any 
point  outside  the  regulated  area  is  not 
prohibited,  spectators  will  be 
encouraged  to  congregate  within  areas 
designated  by  the  sponsor. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Regulations 

In  consideration  of  the  forgoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-(AMENDED1 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  ere  100.35. 

2.  A  temporary  §  100.35-8-88-12  is 
added  to  read  as  follows: 

§100.35-8-88-12    Berwicfc  Bay. 
Atchafalaya  River,  Louisiana. 

(a)  Regulated  area.  The  following  area 
will  be  closed  to  all  vessel  traffic: 
Berwick  Bay  from  the  junction  of  the 
Lower  Atchafalaya  River  and  Bayou 
Boeuf  at  Morgan  City,  LA  to 
Atchafalaya  River  Buoy  27  (LLNR 
18725/32710). 

(b)  Special  Local  Regulations.  All 
persons  and/or  vessels  not  registered 
with  the  sponsors  as  participants  or 
official  patrol  vessels  are  considered 
spectators.  The  "official  patrol"  consists 
of  any  Coast  Guard,  public,  state  or 
local  law  enforcement  and/or  sponsor 
provided  vessels  assigned  to  patrol  the 
event. 

(1)  The  specific  carriage  requirements 
for  lifejackets  (Personal  Flotation 


Devices)  onboard  vessels  sponsored  by 
the  Louisiana  Shrimp  and  Petroleum 
Festival  and  Fair  Association.  Inc.  while 
participating  in  this  event  are  waived  for 
each  person  onboard  12  years  of  age  or 
older.  A  lifejacket  (Personal  Flotation 
Device,  Type  I.  III.  or  III)  must  be  readily 
available  and  of  proper  size  for  each 
person  carried  onboard  under  12  years 
of  age. 

(2)  No  spectator  shall  anchor,  block, 
loiter  or  impede  the  through  transit  of 
participants  or  official  patrol  vessels  in 
the  regulated  area  during  the  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  cr  through  an  official  patrol 
vessel. 

(3)  When  hailed  and/or  signaled.'by 
an  official  patrol  vessel,  a  spectator 
shall  come  »o  an  immediate  stop. 
Vessels  shall  comply  with  all  directions 
given;  failure  to  do  so  may  result  in  a 
citation. 

(4)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  He  may  terminate  the  event  at  any 
time  it  is  deemed  necessary  for  the 
protection  of  life  and/or  property.  He 
may  be  reached  on  VHF-FM  Channel 
16,  when  required,  by  the  call  sign 
"PATCOM". 

(c)  Effective  Dates.  These  regulations 
will  be  effective  from  8:30  a.m.  to  1:00 
p.m.  4  September,  1988. 

Dated:  June  Zl.  1988. 

W.  F.  Merlin. 

Rt-ar  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District 

|FR  Doc.  88-14798  Filed  6-30-88:  8:45  amJ 

BtLLIMQ  COOE  4910-14-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  artd 
Minority  Languages  Affairs 

34  CFR  Part  562 

Bilingual  Education:  Fellowship 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  rule;  coirection. 

summary:  On  June  7. 1988.  the  final 
regulations  for  the  Bilingual  Education: 
Fellowship  Program  were  published  in 
the  Federal  Register.  On  page  21401,  in 
the  second  column  at  §  562.2(b)(l)(iii),    / 
the  regulations  are  corrected  by 
removing  the  comma  after  "the  Trust 
Territories  of  the  Pacific  Islands"  and 
placing  the  words  "Republic  of  Palau"  in 
parentheses. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Brown.  Office  of  Bilingucd 
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Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education. 
400  Maryland  Avenue  SW.  (Room  421, 
Reporters  Building),  Washington,  DC 
20202.  Telephone:  (202)  24&-2595. 

Program  Authority:  20  U.S.C.  3253(c). 

Dated:  June  27. 1988. 
AHcia  Coro. 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 
(FR  Doc.  88-14797  Piled  6-30-88:  8:45  am| 
■HXINa  CODE  4000-«1-M 


VETERANS  ADMINISTRATION 

38  CFR  Part  4 

Evaluation  of  Hearing  Loss;  Disai>ilities 
Rating  Schedule 

AQCNCV:  Veterans  Administration. 
action:  Final  rule;  correction. 

summary:  In  the  Federal  Register  of 

November  18, 1987  (52  FR  44117-44122), 
the  Veterans  Administration  (VA) 
adopted  a  rule  concerning  evaluation  of 
hearing  loss.  This  notice  is  to  correct 
errors  in  that  rule. 
EFFECTIVE  DATE:  December  IB,  1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  M.  White,  Regulations  Staff 
(21lB)i  Compensation  and  Pension 
Service,  Department  of  Veterans 
Benefits,  810  Vermont  Avenue  NW.. 
Washington,  DC  20420  (202]  233-3005. 
SUPPtEMENTARV  INFORMATION:  In 
Federal  Register  document  87-26497, 
November  18, 1987,  the  VA  published  a 
final  rule  on  evaluation  of  hearing  loss. 

Appendix  B  is  corrected  to  reflect  that 
diagnostic  codes  6100  through  6110  are 
added,  and  diagnostic  codes  6277 
through  6297  are  removed. 

Appendix  C  is  corrected  to  make 
diagnostic  codes  6100-6110  consistent 
with  existing  information. 

Dated:  June  27. 1988. 
Priscilla  B.  Carey, 

Chief,  Directives  Management  Division. 

FR  document  87-28497  published  in 
the  Federal  Register  of  November  18, 
1987,  pages  44117  through  44112.  is 
corrected  as  follows: 

t.  On  page  44122.  first  column, 
paragraph  6,  third  line,  change  the  word 
"revised"  to  "added." 

2.  On  page  44122.  first  column, 
paragraph  7  is  redesignated  as 
paragraph  8. 

3.  On  page  44122.  first  column,  after 
paragraph  6,  new  paragraph  7  is  added 
to  read  as  follows: 

7.  In  Part  4,  Appendix  B — Numerical 
Index  of  Disabilities,  the  heading  titled 
"Impairment  of  Auditory  Codes"  and 


diagnostic  codes  6277  through  6297  are 
removed. 

4.  On  page  44122.  Hrst  column,  in 
newly-designated  paragraph  8.  the  table 
is  revised  to  read  as  follows: 

*  •        *        *        • 

0%  evaluation  based  on  Table  VII 6100 

10%  evaluation  based  on  Table  VII 6101 

20%  evaluation  based  on  Table  VII 6102 

30%  evaluation  based  on  Table  VII 6103 

40%  evaluation  based  on  Table  VII 6104 

50%  evaluation  based  on  Table  Vli 6105 

60%  evaluation  based  on  Table  VII 6106 

70%  evaluation  based  on  Table  Vli 6107 

80%  evaluation  based  on  Table  VII 6108 

90%  evaluation  based  on  Table  VII 6109 

100%  evaluation  based  on  Table  VII ....6110 

•  •         •         •         • 

(PR  Doc.  66-14603  Piled  6-30-88;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  part  65 

(FRL-3406-5I 

Federal  and  Stat*  Adminiatratlve 
Orders  Permitting  a  Delay  In 
Compllanca  WItti  State  Implementation 
Plan  Requtrtments;  Delayed 
Compllanca  Order  for  American 
National  Can  Company,  Neenali  Plant, 
Neenah,WI 

AOENCV:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Fmal  rulemaking.  ' 

SUMMARY:  The  USEPA  is  approving  a 
Delayed  Compliance  Order  (DCO) 
issued  by  the  Wisconsin  Department  of 
Natural  Resources  (WDNR)  to  American 
National  Can  Company,  in  Neenah. 
Wisconsin.  The  Order  requires  the 
company  to  bring  volatile  organic 
compound  (VOC)  emissions  from  its 
flexible  packaging  manufacturing 
facility  into  final  compliance  by  May  1, 
1988.  with  the  limits  established  by  the 
Wisconsin  Administrative  Code.  Section 
NR  154.13(4)(1),  which  is  a  part  of  the 
federally  approved  Wisconsin  State 
Implementation  Plan  (SIP). 

Because  USEPA  considers  today's 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  August  30. 1988.  However,  if 
we  receive  notice  by  August  1, 1988,  that 
someone  wishes  to  submit  critical 
comments,  then  USEPA  will  publish:  (1) 
A  notice  that  withdraws  the  action,  and 
(2)  a  notice  that  begins  a  new 
rulemaking  by  proposing  the  action  and 
establishing  a  comment  period. 
PATE:  This  action  will  be  effective 
August  30. 1988.  unless  notice  is 


received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Copies  of  the  State  order, 
supporting  material,  and  public 
comments  received  in  response  to  this 
rulemaking  are  available  for  inspection 
at  the  following  address:  U.S. 
Environmental  Protection  Agency. 
Region  V.  Air  end  Radiation  Branch 
(5AR-26).  230  South  Dearborn  Street, 
Chicago,  Illinois  60604. 

Comments  on  this  flnal  action  should 
be  addressed  to:  Gary  Gulezian,  Chief, 
Regulatory  Analysis  Section,  U.S. 
Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26).  230  South  Dearborn  Street, 
Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Maggie  Greene.  U.S.  Environmental 
Protection  Agency,  Region  V,  Air  and 
Radiation  Branch  (5AR-26).  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 
(312)  886-6029. 

SUPPLEMENTARY  INFORMATION:  On 

November  24, 1987,  the  WDNR 
submitted  to  USEPA  for  review  and 
approval,  a  DCO  issued  to  American 
National  Car>Company  (Neenah  Plant) 
located  in  Neenah,  Wisconsin.  The  DCO 
addresses  the  emission  of  VOCs  from 
surface  coating  lines  at  the  facility. 
These  emissions  ere  subject  to  the 
requirements  of  the  Wisconsin 
Administrative  Code,  sections  NR 
154.13(4)(e)  and  NR  154.13(4)(1),  which 
are  part  of  the  federally  approved 
Wisconsin  SIP."  The  DCO  requires  fmal 
compliance  with  NR  154.13(4)(1)  by  May 
1, 1988.  At  final  compliance,  VOC 
emissions  from  rotogravure  and 
flexographic  presses  at  the  plant  shall 
not  exceed  the  following  limitations 
specified  in  section  NR  154.13(4)(1)(2): 

a.  The  volatile  fraction  of  ink.  as  it  is 
applied  to  the  substrate,  contains  25%  by 
volume  or  less  of  organic  solvent  and  75%  by 
volume  or  more  of  water 

b.  The  ink.  as  it  is  applied  to  the  substrate, 
less  water,  contains  60%  by  volume  or  more 
nonvolatile  material;  or 

c.  The  owner  or  operator  installs  and 
operates: 

1.  A  vapor  recovery  system  which  reduces 
the  VOC  emissions  from  the  capture  system 
by  at  least  90%  by  weight; 

2.  An  incineration  or  catalytic  oxidation 
system,  provided  that  90%  of  the  nonmethane 


VOCs  (VOC  measured  as  total  combustible 
carbdint  ««fhich'ente'r  tine  incinerator  or 
oxidation  unit  are  oxidized  to  nonorganic 
compounds;  or 

3.  An  alternative  VOC  emission  reduction 
system  detptMistrated  to  have  at  least  a  90% 
reduction  elffidtenby,  as  meaSui^  acrdss  the 
control  system,  and  approved  by  the  ' 
department. 

The  company  has  agreed  to  meet  the 
terms  of  the  DCO.  USEPA  evaluated  the 
DCO  using  criteria  set  forth  in  section 
113(d)  of  the  Clean  Air  Act  (the  Act),  as 
amended  August  1977,  and  in  an  April 
26, 1983,  memorandum  from  Kathleen  M. 
Bennett,  then  Assistant  Administrator 
for  Air.  Noise  and  Radiation,  and 
determined  that  it  meets  all 
requirements  as  shown  below: 

1.  The  Ordar-Ruwt  provide  for  fmal 
compliance  as  expeditiously  as  practicable, 
but  no  later  than  3  years  after  the  date  for 
final  compliance  specified  in  the  SIP.  This 
requirement  Is  met  by  the  Order,  as  original 
cMnpliance  with  NR  154.13  was  required  t>y 
December  31. 1985.  The  fmal  compliance  dale 
specified  in  the  Order  is  May  31. 198& 

2.  The  Order  must  include  reasonable 
requirements  for  monitoring  and  reporting. 
The  Order  requires  monthly  reports 
summarizing  actual  and  allowable  VOC 
emissions  for  each  day  of  operatio(i. 

3.  The  Order  must  include  reasonable  and 
practicable  interim  controls.  The  company 
shall  continue  to  make  all  reasonable  efforts, 
such  as  scheduling  adjifttments  and 
obtaining  customer  approvals  of  products 
produced  with  low  solvent  or  water  based 
technology,  to  minimize  VOC  emissions 
during  the  term  of  this  Order. 

4.  The  Order  must  include  a  finding  thai  the 
source  is  currently  unable  to  comply  with  the 


SIP  requirements.  The  Order  contains  such  a 
finding. 

5.  Notice  and  opportunity  for  a  public 
hearing  must  be  provided.  A  public  hearing 
was  held  on  August  11. 1987. 

6.  The  Order  must  include  a  schedule  and 
timetable  for  compliance.  The  Order  includes 
a  schedule  which  contains  increments  of 
progress  to  achieve  and  maintain  compliance. 

7.  If  the  Order  is  for  a  major  source,  it  must 
notify  the  source  of  its  possible  liability  for 
noncompliance  penalties  under  section  120  of 
the  Act.  This  requirement  is  met  by  the 
Order. 

Because  the  DCO  has  been  issued  to  a 
major  source  of  VOC  emissions  and 
permits  a  delay  in  compliance  with 
provisions  of  the  SIP,  it  must  be 
approved  by  USEPA  before  it  becomes 
effective  as  a  Delayed  Compliance 
Order  under  section  113(d)  of  the  Act. 
When  approved  by  USEPA,  the 
company's  full  compliance  with  the 
DCO  precludes  Federal  enforcement 
action  of  section  NR  154.13(4)(1).  imder 
sections  113(b)  and  304  of  the  Act  until 
termination  of  the  DCO.  However, 
source  compliance  with  the  DCO  will 
not  preclude  assessment  of  any 
noncompliance  penalties  under  section 
120  of  the  Act,  unless  the  source  is 
otherwise  entitled  to  an  exemption 
under  .section  120(a)(2)  (B)  or  (C).  When 
approved,  the  DCO  becomes  a 
modification  to  the  Wisconsin  SIP. 

Because  USEPA  considers  today's 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
4>roposal.  The  action  will  become 
effective  on  August  30. 1968.  However,  if 


we  receive  notice  by  August  1. 1988,  titat 
someone  wishes  to  submit  critical 
comments,  then  USEPA  will  peblish:  (1) 
A  notice  that  withdraws  the  action,  and 
(2)  a  notice  that  begins  a  new 
rulemaking  by  proposing  the  action  and 
establishing  a  conunent  period. 

Under  section  307(b)(1)  of  the  A<;t. 
petitions  for  {udicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  30, 198a  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

Dated:  |une  22. 198a 
Lee  M.  Thomas. 

Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  65— DELAYED  COMPUANCE 
ORDERS 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  Sees.  113  and  301  of  the  Clean 
Air  Act.  as  amended.  42  ti.S.C  7413  and  7801. 

2.  The  table  in  S  65.541,  EPA  approval 
State  Delayed  Compliance  Orders 
issued  to  Major  Stationary  Sources,  is 
revised  to  read  as  follows: 

§65.S4t    EPA  approval  ol  Stale deleyed 
compliance  orders  ieeued  tonieior 
stationary  sources. 


Source 

location 

Order  No. 

SIP  regulations  (s) 
invotved 

Date  of  FcoewM. 
R€G*STER  promulgation 

Final  compliance 
date 

American  National  Caf»  Cn. . 

Neefuihi  Wiscor»s»n.„ 

Mooe.;... -. 

Section  NR  154.19(4)(l) 

(dale  of  publication  o(  ttws 
notice). 

s/i/ee 

1    1 

■  The  Wisconsin  Adminislralive  Code  has  t)««n 
recodified.  Section  NR  lM.13(4)(e)  has  been 
recodiried  to  section  NR  422.07.  Section  NR 
154.13(41(1  f.  has  l>een  recodified  to  section  NR 
422.14.  USEPA  has  not  approved  the  recodiricalion. 
The  [)CO  reviewed  in  this  Fedcfal  Register  notice 
permits  delayed  compliance  with  section  NR 
154.13(41(1).  The  company  is  currently  in  compliance 
with  section  NR  154.13(4Ue). 


(PR  Doc.  M>-14S48  Filed  d-00-8a  8:45  am) ' 

eiUJNO  CODE  MM-SO-M 


40CFRPart440 
IOW-fRL-3407-«] 

Ore  Mining  and  Dressing  Point  Source 
Category;  Gold  Placer  Mine 
Subcategory;  Clarification  of  Conunent 
Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Clarification  of  comment  period. 

summary:  On  May  24. 1988,  EPA 
published  a  final  rule  promulgating 
effluent  limitations  guidelines  and 
standards  limiting  effluent  discharges  to 
waters  of  the  United  States  from 


facilities  engaged  in  gold  placer  mining 
operations  (53  FR  16764).  In  the 
preamble  to  this  final  regulation  the 
Agency  provided  an  opportunity  for  the 
public  to  comment  regarding  the 
economic  impacts  of  the  final  rule  on 
small  (those  processing  less  than  35,000 
cu  yd  of  ore  per  year)  gold  placer  mines. 
The  Agency  provided  for  a  60-day 
period,  but  did  not  specify  the  beginning 
or  end  of  this  period.  This  notice 
clarifies  the  period  of  time  during  which 
the  Agenpy  will  receive  comments.  The 
Agency  made  the  administrative  record 
for  this  rulemaking  available  to  the 
public  on  June  17, 1988.  In  order  to 
provide  adequate  time  for  the  public  to 
acquaint  itself  with  the  administrative 
record  and  submit  new  data  and 
comment,  the  Agency  is  setting  the  60- 


day  period  to  start  June  17, 1988  and 
close  on  August  16, 1988. 

DATE:  Comment  will  be  received  by  EPA 
for  a  60-day  period  starting  on  June  17, 
1988.  and  ending  on  August  17, 1088. 

ADDRESSES:  Send  information  to 
Baldwin  M.  Jarrett.  Industrial 
Technology  Division  (WH-552), 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460, 
Attention:  ITD  Docket  Clerk.  Final  Rule 
Cold  Placer  Mining.  The  supporting 
information,  all  previous  comments  and 
final  record  on  the  final  rule  are 
available  for  inspection  and  copying  at 
the  following  locations:  EPA  Public 
Information  Reference  Unit.  Room  2904 
(Rear).  4th  and  M  Streets  SW.. 
Washington,  DC  20460;  EPA  Library. 
1200  Sixth  Avenue.  Seattle.  WA  98101; 
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EPA  Alaska  Field  Office.  Federal 
Building,  Room  E-551;  701  C  Stre«?t, 
Anchorage,  Alaska  99513;  EPA  Alaska 
Field  Office.  3200  Hospital  Drive,  Suite 
101,  Juneau.  Alaska  99801;  and  Alaska 
Department  of  Environmental 
Conservation  Field  Office,  1001  Noble 
Street.  Fairbanks,  Alaska  99701.  The 
EPA  Information  Regulation  (40  CFR 
Part  2)  provides  that  a  reasonable  fee 
may  be  charged  for  copying. 
FOR  niRTHER  INFORMATION  CONTACT: 
Fjnst  P.  Hall  (202)  382-712^ 

Date:  |une  23, 1988. 
Wini«m  A.  Whitliiisloa, 
Actinia  Assistant  Administrator  for  Water 
|FR  Doc.  88-14851  Filed  6-30-88;  8:45  amj 

BILUNO  CODE  6540-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  43  and  63 

(CC  Docket  No.  8S-494;  DA  SS-«d5l 

Common  Carrier  Services;  in  the 
Matter  Of  Regulatory  Policies  and 
international  Telecommunications 

AQCNCV:  Federal  Communications 

Commission. 

action:  Final  Rule;  Order  extending 

filing  deadlines  for  reporting 

requirements. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Kirsch.  Common  Carrier 
Bureau.  (202)  632-4047. 
summary:  On  February  25, 1988 
(published  on  April  15, 1988,  53  FR 
12527),  the  Commission  adopted  a 
Report  A  Order  and  Supplemental 
Notice  of  Inquiry.  CC  Docket  No.  86^94. 
FCC  88-71,  (Order)  establishing  annual 
procurement  reporting  requirements  for 
Tier  I  local  exchange  carriers,  their 
holding  companies  and  affiliates,  and 
for  interrixchange  carriers  with  common 
carrier  operations  revenues  exceeding 
$100  million  in  annual  revenues.  The 
Order  hIso  .established  quarterly 
revcntit!  .jnd  traffic  reporting 
requirenTi^fits  for  all  foreign-owned 
carriers  providing  common  carrier 
services  within  the  United  States  and 
concluded  that  all  foreign-owned 
carriers  that  initiate  domestic  common 
carrier  services  within  the  United  SLites 
after  )uly  1, 1988,  must  notify  the 
Commission  within  thirty  days  of  the 
commencement  of  service.  The  Order 
further  concluded  that  initial 
procurement  reports  and  revenue  and 
traffic  reports  must  be  filed  on  or  before 
July  1,1988. 

The  Common  Carrier  Bureau  has 
extended  the  above  filing  deadlines  for 


the  reporting  and  notification 
requirements  established  in  this 
proceeding  until  further  notice.  This 
action  will  provide  the  Commission 
additional  time  to  consider  the  Office  of 
Man.igement  and  Budget's  (OMB) 
request  to  reOle  an  information  reporting 
submission  addressing  the  Paperwork 
Reduction  Act  issues  raised  in  their  May 
20, 1988  letter. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Bureau's  Ordef,  CC 
Docket  86-494.  adopted  June  14, 1988, 
and  released  June  15,  1988. 

The  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch,  1919 
M  Street  NW..  Room  230.  Washington. 
DC  205.')4.  It  may  also  be  purchased  from 
the  Commission's  copy  contractors. 
International  Transcription  Service,  2100 
M  Street.  Suite  140,  Washington,  DC 
20037,  (202)  8.57-3800. 
K«deral  Conimunir.ations  ComnuMion. 
H.  Walker  Feaster  III, 
Acting  Secretory. 

(FR  Doc.  88-148«)4  Filed  6-30-88;  8:45  am| 
MLLiMG  cooE  ntz-oy-tt 


47  CFR  Part  73 

[MM  Docket  No.  87-3SS:  RM-5804 1 

Radio  Broadcasting  Services;  West 
Lafayette.  IN 

aoency:  Federal  Communication 

Commission. 

ACTION:  Final  rule. "  

SUMMARY:  This  document  allots  Channel 
*267A  to  West  Lafayette.  Indiana,  and 
reserves  it  for  noncommercial 
educational  use.  in  response  to  a 
petition  filed  on  behalf  of  Purdue 
University.  The  reference  coordinates 
utilized  for  the  allotment  are  40-27-06 
and  86-55-06.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  July  25.  1«1««. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530.  Questions  related  to  the 
application  process  should  be  addressed 
to  the  Audio  Services  Division.  FM 
Branch,  Mass  Media  Bureau,  (202)  632- 
0394. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  KLM  Docket  No.  87-385. 
adopted  May  9. 1988.  and  released  June 
8. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 


1919  M  Street  NW.,  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AutlHMity:  47  U.S.C.  154,  303. 

§73.202    (Amended) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Indiana, 
by  adding  West  Lafayette,  Channel 
•287  A. 

Federal  Communications  CoinmisKion. 

Sieve  Kaminer, 

Deputy  Chiiff.  Policy  and  Rules  Division, 

Moss  Medio  Bureau. 

|FR  Doc.  89-14807  Filed  6-30-88;  8:45  amj 

BMXING  COOC  •712-41-M 


47CFRPirt73 

(MM  Docket  No.  S7-359;  RM-59321 

4 

Radio  Broadcasting  Services;  Mariow 
and  Mangum,  OK 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Austin  Broadcast  Services, 
Inc.,  substitutes  Channel  221C2  for 
Channel  221A  at  Mariow,  Oklahoma, 
and  modifies  its  permit  for  Station 
KF.XI(FM)  to  specify  operation  on  the 
higher  powered  channel.  The 
Commission  also  substitutes  Channel 
249A  for  Channel  221A  at  Mangum, 
Oklahoma,  and  modifies  the  permit  of 
Station  KZKQ(FM)  to  specify  operation 
on  Channel  249A.  Both  channels  can  be 
allocated  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements.  In  addition, 
Channel  221 C2  can  be  used  at  the 
present  transmitter  site  of  Station 
KFXI(FM)  and  Channel  249A  can  be 
used  at  both  the  present  site  and  the 
applied-fof  site  of  Station  KZKQ(FM). 
The  coordinates  for  Channel  221 C2  at 
Mariow  are  North  Latitude  34-42-30  and 
West  Longitude  98-03-13.  The 
coordinates  for  Channel  249A  at 
Mangum  Are  North  Latitude  34-42-30 
and  West  Longitude  98-03-13  (present 
site)  and  North  Latitude  34-62-15  and 
West  Longitude  99-2»-14  (applied-for 
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site).  With  this  action^  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  July  22, 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Maes  Media  Bureau. 

(202)034-8530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-359, 
adopted  April  5, 1968,  and  released  June 
7, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
thb  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington.  IK:. 
The  complete  text  of  the  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
Intemutional  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  ?ti3. 

§73.202    (Amendedl 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  Oklahoma  Is  amended  by 
revising  the  entrj'  f(»r  Miingum  to  delete 
Channel  221A  and  add  Channel  249A 
and  for  Mariow  to  delete  Channel  22iA 
and  add  Channel  221C2. 

Fed»:ra!  Communications  C^ommissioh. 

Steve  Kaminer. 

DtfVty  Chief.  Policy  and  Rules  Dn  ision. 

Mass  Media  Dtircau. 

jFR  Hoc.  8»-1480e  Filed  R-30-68;  8:45  amj 

BiLUNG  COOE  eril-fll-M 


47  CFR  Part  73 

I  MM  Docket  No.  67-356;  RM-5e71  ] 

Radio  Broadcasting  Services;  Alamo, 
TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
22GA  to  Alamo.  Tennessee,  as  that 
community's  first  FM  service,  at  the 
request  of  Charles  C.  Allen.  The 
allotment  can  be  made  in  compliance 
with  the  Commission's  niinimum  spacing 
requirements  using  the  center  city 
coordinates  (35-47-06  and  89-07-06). 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective,  Augasl  8. 1988:  the 
window  period,  for  filing  upplications 


will  open  on  August  9. 1988.  and  dose 

on  September  a  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-356. 
adopted  May  13, 1988,  and  released  June 
23, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW'.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Rndio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  .103. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under 
Tennessee,  by  adding  Channel  226A  to 
Alamo. 

Steve  Kaminer. 

Dvpii'.y  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

(FR  Doc.  88-14809  Filed  6-30-88:  8:45  amj 

BIUW6  COOC  S7I2-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-415;  RM-5654] 

Radio  Broadcasting  Services;  Weist 
Lafayette,  IN 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  294A  to  West  Lafayette. 
Indiana,  as  that  community's  first  local 
FM  service,  in  response  to  an  expression 
of  continuing  interest  filed  on  behalf  of 
David  L.  Stevenson.  The  reference 
coordinates  utilized  for  the  allotment  are 
40-27-06  and  86-5&-06.  With  this  action, 
the  proceeding  is  terminated. 

DATES:  Effective  July  25, 1988:  The 
Mcindow  period  for  filing  applications  on 
Channel  294A  at  West  Lafayette, 
Indiana,  will  open  on  July  26. 1988,  and 
close  on  August  25, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-e53a  regarding  the  allocation. 


Questions  rtJated  to  the  window 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division.  FM  Branch.  Mass  Media 
Bureau,  (202)  632-0394. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-415, 
adopted  May  9, 1988,  and  released  June 
a  198a  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Wa.shington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aultiority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Indiana, 
by  adding  West  l^fayette.  Channel 
294A. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau 

(FR  Doc.  88-14805  Filed  6-30-88:  8:45  amj 

BILUMG  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  87-395;  RM-5962;  RM- 
6194] 

Radio  Broadcasting  Services; 
Brownsville,  OR,  et  ai. 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  P-N-P  Broadcasting.  Inc., 
allots  Channel  272A  to  Brownsville, 
Oregon,  as  the  community's  first  local 
FM  service.  In  addition,  Channel  274C1 
is  substituted  for  Channel  273C1  at 
Newport.  Oregon,  and  the  license  of 
Central  Coast  Broadcasting  Co..  Inc.  for 
Station  KYQT.  Newport.  Oregon,  is 
modified  to  specify  operation  on  the 
new  channeK  Channel  272A  can  be 
allotted  to  Brownsville  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  . 


24942 
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without  the  imposition  of  a  site 
restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  44-23-48 
and  West  Longitude  122-59-06.  Channel 
274C1  can  be  allotted  to  Newport  in 
compliance  with  the  Commission's 
minimum  distance  separafion 
requirements  and  can  be  used  at  Station 
KYQTs  present  transmitter  site.  The 
coordinates  for  this  allotment  are  North 
Latitude  44-^5-24  and  West  Longitude 
124-4)2-^7.  The  counterproposal  filed  by 
School  District  4}.  Lane  County.  Oregon, 
requesting  the  substitution  of  Channel 
272C1  for  Channel  221A  at  Oakridge. 
Oregon,  and  the  substitution  of  Channel 
277A  for  Channel  221A  at  Reedsport. 
Oregon,  as  well  as  the  substitution  of 
Channel  274C1  for  Channel  273C1  at 
Newport,  is  denied.  With  this  action, 
this  proceeding  is  terminated. 
dates:  Effective  August  8. 1988.  The 
window  period  for  filing  applications  for 
Channel  272A  at  Brownsville.  Oregon. 
will  open  on  August  9. 1988.  and  close 
on  September  8, 198a 
FON  FURTNEII  INFOflMATION  CONTACT. 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTAMV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-.395. 
adopted  May  17, 1988,  and  released  June 
24. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037'. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority;  47  UiJ.C  154.  303. 

§73.202    I  Amended]   , 

2.  Sections73.202^>)l  the  FM  Table  of 
Allotmenl8>q!^Or^on  is  amended  by 
adding  Brownsville.  Channel  272A.  and 
by  revising  the  entry  for  Newport  by 
removing  Channel  273C1  and  adding 
Channel  274C1. 

F(!deral  Communicalioiw  ConimiBsiofi. 

Steve  Kaminer. 

Deputy  Chief,  Policy  ami  Ruhs  Division. 

Mans  Mfidia  Bureau. 

|FR  Doc.  88-14806  Filwd  &-30-8a;  8M5  urn] 

BILLING  CODE  «7M-01-I« 


47  CFR  Part  73 

(MM  Docket  No.  •7-131;  DA  •S-«7S) 

AM  Radio;  Correction  of  an  EarKer 
Decision  Concerning  Presunrtse  and 
Postsunsct  AM  Operation 

AOCNCV:  Federal  Communications 

Commission. 

ACTWN:  Final  rule;  Correction. 


SUMMARY:  This  action  corrects  an  error 
associated  with  the  Report  aiid  Order  in 
MM  Docket  No.  87-131  (53  FR  103a 
January  15, 1988)  concerning  presunrise 
and  postsunset  AM  radio  operation. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rita  S.  McDonald.  Mass  Media  Bureau. 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summaiy  of  the  Commission's  Erratum 
in  Docket  87-131.  released  June  15. 1988. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  Northwest.  Washington, 
DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commissions  copy  contractors. 
International  Transcription  Services, 
(202)  857-3800. 1919  M  Street  NW.. 
Room  246.  Washington.  DC. 
summary:  1.  The  Commission  amends 
the  regulatory  text  of  its  decision  in 
Docket  87-131,  to  correct  the  designation 
of  newly  added  paragraph  (1)  to 
paragraph  (m)  in  47  CFR  73.99.  as 
described  below. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73— (AMENDED! 

-    2.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154  and  303. 

3.  47  CFR  73.99  is  corrected  by 
redesignating  newly  added  paragraph 
(1)  published  January  15. 19>W,  53  FR 
1030  as  paragraph  (m). 

§  73.99    Presunrise  service  authof  ization 
(PSRA)  and  Poetsuneet  service 
autl>orixation  (PSSA). 

•  *  •  *  * 

The  Note  in  paragraph  (k)  is  moved  to 
paragraph  (1)  (published  December  30. 
1987.  52  FR  49162)  and  paragraph  (I)  and 
(m)  are  republished  to  read  as  follows: 

(1)  A  station  having  an  antenna 
monitor  incapable  of  functioning  at  the 
authorized  PSRA  and  PSSA  power  when 
using  a  directional  antenna  shall  take 
the  monitor  reading  using  unmodulated 


carrier  at  the  authorized  daytime  power 
immediately  prior  to  commencing  PSRA 
or  PSSA  operations.  Special  conditions 
as  the  FCC  may  deem  appropriate  may 
be  included  for  PSRA  or  PSSA  to  insure 
operation  of  the  transmitter  and 
associate  equipment  in  accordance  with 
all  phases  of  good  engineering  practice. 

Note. — Extended  hours  of  operations  are 
subiecl  to  international  agreements  governing 
ail  operations.  These  agreements  are  in  the 
process  of  revision,  bui  until  this  process  is 
completed  it  will  not  be  possible  to  allow  full 
operation  as  outlined  above. 

(m)  The  authorization  of  unlimited- 
time  operation  by  daytime-only  stations 
that  are  reclassifeid  as  Class  II-S  or 
Class  III-S  stations  will  not  affect  their 
right  to  operate  during  prescribed 
presunrise  and  postsunset  hours  in 
accordance  with  PSRA's  and  PSSA's 
issued  pursuant  to  this  section. 
Federal  Commiinirations  Commission. 
Ainx  D.  Felker. 
Chief,  Mass  Media  Bureau. 
(FR  Doc.  88-14203  Filed  6-30-«8:  8:45  am) 

BILLING  CODE  •712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  191. 192, 193,  and  195 

[Docket  No.  PS-9S;  AmdtB.  191-*.  192-89, 
193-5, 195-391 

Reporting  Unsafe  Conditions  on  Gas 
and  Hazardous  Liquid  Pipelines  and 
Liquefied  Natural  Gas  Facilities 

agency:  Research  and  Special  Programs 

Administration  tRSPA).  DOT. 

action:  Final  rule. 

summary:  Operators  of  gas  pipelines, 
associated  liquefied  natural  gas  (LNG) 
facilities,  and  hazardous  liquid  pipelines 
are  required  to  begin  reporting  certain 
safety-related  conditions  in  addition  to 
the  incidents  and  accidents  they 
currently  are  required  to  report.  They 
also  must  revise  their  operating  and 
maintenance  (O&M)  plans  to  enhatice 
discovery  of  the  conditions.  These  new 
requirements  were  mandated  by  the 
99th  Congress  in  the  pipeline  safety 
authorization  act  for  fiscal  year  1987. 
Pub.  L.  99-518  (October  22. 1986).  The 
reports  are  intended  to  prevent  known 
hazardous  conditions  from  going 
uncorrected  by  prompting  government 
intervention,  if  needed,  to  avoid  the 
occurrence  of  an  incident  or  accident. 
EFFECTIVE  DATE:  This  fmal  rule  takes 
effect  September  29, 1988.  Operators  are 
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given  more  than  30  days  to  prepare  for 
compliance  because  additional  time  is 
needed  to  revise  O&M  plans,  instruct 
personnel,  and  otherwise  prepare  for 
this  first  instance  of  reporting  safety- 
rrU'lf  d  conditions. 

FOR  FURTHER  INFORMATION  CONTACT 
L.M.  Furrow,  (202)  366-2392,  regarding 
the  subject  matter  of  this  document,  or 
the  Dockets  Unit.  (202)  366-5046.  for 
copies  of  this  document  or  other 
material  in  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3  of  Pub.  L  99-516  directs  the 
Secretary  of  Transportation  to  issue 
regulations  requiring  operators  of  gas 
and  hazardous  liquid  pipeline  facilities 
(other  than  operators  of  master  meter 
systems)  to  report  certain  safety-related 
conditions,  and  to  provide  for  discovery 
of  such  conditions  in  their  inspection 
and  maintenance  plans. 

More  specifically,  the  following  new 
reporting  requirements  were  added  to 
section  3(a)  of  the  Natural  Gas  Pipeline 
Safety  Act  of  1968  (NGPSA)  (49  App. 
U.S.C.  1672(a)): 

(3)  Not  later  than  12  months  after  the  date 
of  the  enactment  of  this  paragraph,  the 
Secretary  shall  issue  regulations  requiring 
each  person  who  operates  pipeline  facilities, 
not  including  master  meters,  to  report  to  the 
Secretary — 

(A)  any  condition  that  constitutes  a  hazard 
to  life  or  property,  and 

(B)  any  safety-related  condition  that  causes 
or  has  caused  a  significant  change  or 
restriction  in  the  operation  of  pipeline 
facilities. 

Reports  submitted  under  this  paragraph 
shall  be  in  writing  and  shall  be  received  by 
the  Secretary  within  S  working  days  after  any 
representative  of  a  person  subject  to  the 
reporting  requirements  of  this  paragraph  first 
determines  that  such  condition  exists.  Notice 
of  any  such  condition  shall  concurrently  be 
supplied  to  appropriate  State  authorities. 

In  conjunction  with  these  new 
reporting  requirements,  section  13  of  the 
NGPSA  (49  App.  U.S.C.  1680)  was 
amended  by  adding  the  following 
requirement  concerning  inspection  and 
maintenance  plans:  "Such  plan(s)  shall 
include  terms  designed  to  enhance  the 
ability  to  discover  safety-related 
conditions  described  in  section  3(a)(3)." 

Substantially  identical  amendments 
were  made  respectively  to  section  203(a) 
and  section  210  of  the  Hazardous  Liquid 
Pipeline  Safety  Act  of  1979  (HLPSA)  {49 
App.  U.S.C.  2002(a)  and  2009). 

Currently.  RSPA  requires  operators  of 
gas  and  hazardous  liquid  pipeline 
facilities  to  report  gas  "incidents"  and 
liquid  "accidents."  Generally  speaking, 
these  events  involve  releases  of  gas  or 
hazardous  liquid  that  have  had  serious 
consequences.  Operators  have  not  had 


to  report  conditions  that  may  be 
precursors  of  these  events.  Public  Law 
99-516  changed  this  situation  by 
mandating  that  operators  also  be 
required  to  report  conditions  that 
potentially  could  cause  "incidents"  or 
"accidents." 

Because  the  statutorj'  language 
broadly  describes  the  conditions  to  be 
reported,  RSPA  has  exercised 
administrative  discretion  to  determine 
through  this  proceeding  precisely  what 
conditions  are  to  be  reported  and  under 
what  circumstances. 

For  insight  into  the  conditions 
Congress  thought  should  be  reported. 
RSPA  looked  at  the  situation  that  led  the 
House  Committee  on  Energy  and 
Commerce  to  include  the  new  reporting 
requirements  in  Pub.  L.  99-516.  An 
earlier  investigation  of  one  major 
pipeline  incident  in  Kentucky  revealed 
that  an  employee  had  discovered  on  the 
pipeline  a  seriously  corroded  area  that 
eventually  failed,  but  the  employee's 
internal  report  of  the  matter  was  not 
acted  on  promptly.  The  Committee 
apparently  reasoned  that  had  there  been 
a  legal  obligation  to  report  the  corrosion 
condition  to  the  government,  the 
information  might  have  prompted 
government  intervention  in  time  to 
assure  correction  and  thus  avoid  the 
eventual  major  incident.  (132  Cong.  Rec 
He935). 

The  legislative  history  of  Pub.  L.  99- 
516  in  the  Senate  indicates  that  the 
primary  purpose  of  the  reports  is  to 
permit  State  and  Federal  pipeline 
inspection  officials  to  review  the 
reported  information  and  investigate  the 
problem  to  assure  that  appropriate 
remedial  action  is  taken  (132  Cong.  Rec. 
515587). 

To  avoid  a  flood  of  routine  reports, 
however,  operators  were  expected  to 
disclose  only  "glaring,  hazardous 
conditions  which  might,  if  left  to  linger, 
constitute  an  imminent  danger."  or 
"potentially  cause  an  incident."  (132 
Cong.  Rec.  H6935). 

Additional  information  about  the 
conditions  to  be  reported  is  contained  in 
"Pipeline  Safety  Reauthorization,"  a 
report  by  the  House  Committee  on 
Energy  and  Commerce  to  accompany 
H.R.  4426  (H.R.  Rept.  99-779,  Part  1. 99th 
Cong..  2d  Sess..  10).  The  Committee 
indicated  that  the  reports  are  for  "near 
accident"  or  "severe"  conditions  that 
are  not  subject  to  reporting  under  49 
CFR  Part  191  (and  by  implication  Part 
195),  and  not  for  "routine  replacement, 
repair  or  other  types  of  maintenance." 

Based  on  this  legislative  history, 
RSPA's  Office  of  Pipeline  Safety 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
September  25, 1987  (52  FR  360B8).  The 


Notice  set  forth  various  unsafe 
conditions  that  were  proposed  to  be 
made  subject  to  the  new  reporting 
requirements.  The  Notice  also  proposed 
a  few  reporting  limitations,  or 
exceptions  from  reporting;  the 
information  to  be  submitted;  and  certain 
changes  that  operators  would  have  to 
make  to  their  existing  plans  for  pipeline 
operation  and  maintenance  (O&M). 

Ninety  five  persons  submitted 
comments  on  the  Notice,  and  RSPA  has 
considered  them  all  in  developing  this 
final  rule,  even  those  that  were  received 
well  after  the  November  9  deadline  for 
filing  comments.  The  following 
discussion  explains  RSPA's  disposition 
of  significant  comments,  including  many 
changes  (o  the  final  rule  made  as  a 
result  of  those  comments. 

Conditioos  Subject  to  Reporting 

The  statute  divides  conditions  that  are 
subject  to  reporting  in  two  categories: 

(A)  Any  condition  that  constitutes  a 
hazard  to  life  or  property,  and 

(B)  Any  safety-related  condition  that 
causes  or  has  caused  a  significant 
change  or  restriction  in  the  operation  of 
pipeline  facilities. 

In  the  Notice,  the  proposed 
§§  191.23(a)(l)-K7)  and  195.55(a){l)-(6) 
described  specific  conditions  on 
pipelines  and  LNG  facilities  that  RSPA 
considered  hazards  under  the  statute's 
category  A.  More  broadly  stated 
conditions  related  to  category  B  were 
proposed  under  §§  191.23(b)  and 
195.55(b). 

A  large  number  of  commenters 
objected  to  labeling  the  conditions 
under  §§  191.23(a)  and  195.55(a) 
"hazardous."  Some  recommended  the 
term,  "unsafe,"  for  it  would  be  less 
inflammatory  and  consistent  with  a 
designation  used  elsewhere  in  the 
Notice.  Others  recommended  using  the 
term,  "reportable,"  instead  of 
"hazardous."  In  the  final  rule,  all 
conditions  subject  to  reporting  are 
called  "safety-related."  recognizing  that 
this  is  the  general  term  of  reference  used 
in  the  heading  of  Section  3  of  Pub.  L  99- 
516. 

RSPA  proposed  in  §  191.23(a)(1)  that 
gas  operators  report  "(gjeneral  or 
localized  corrosion  on  a  pipeline  that 
operates  at  a  hoop  stress  of  20  percent 
or  more  of  its  specified  minimum  yield 
strength  [SMYS]  requiring  pipe 
replacement  or  reduction  in  operating 
pressure."  A  similar  requirement  was 
proposed  under  §  195.55(a)(1),  but 
without  regard  to  hoop  stress  because 
pipelines  operating  at  a  hoop  stress  of  20 
percent  or  less  of  SMYS  are  not 
regulated  by  Part  195.  The  primary 
response  to  this  proposal  was  that  more 
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exact  criteria  are  needed  to  distinguish 
severe  corrosion  that  demands 
immediate  corrective  action  from  a 
lesser  degree  of  corrosion  that  usually  is 
treated  routinely.  Suggestions  to  this  end 
ranged  from  general,  such  as  "corrosion 
where  rupture  is  imminent,"  to  the 
speciric  involving  the  application  of 
algebraic  formulas.  RSPA  agrees  that 
the  degree  of  corrosion  should  be  stated 
precisely,  but  believes  that,  for 
uniformity,  language  used  in  existing 
regulations  to  describe  the  degree  of 
corrosion  should  be  used  instead  of  new 
terms.  Therefore,  in  keeping  with  the 
degree  of  corrosion  speciHed  by 
S§  192.485,  RSPA  has  changed 
§  191.23(a)(l}  so  that  "general  corrosion" 
is  subject  to  reporting  if  it  has  reduced 
the  pipe  wall  thickness  to  less  than  that 
needed  to  support  the  pipeline's 
maximum  allowable  operating  pressure, 
and  "localized  corrosion  pitting"  is 
subject  to  reporting  if  it  exists  to  a 
degree  where  leakage  might  result.  A 
similar  amendment  has  been  made  to 
i  195.55(a)(1)  based  on  §  195.416.  The 
ASME  Guide  for  Gas  Transmission  and 
Distribution  Piping  Systems  provides 
criteria  for  evaluating  the  pressure 
strength  of  corroded  areas.  These 
criteria  are  found  as  well  in  the  ANSI 
B31.4  Code  for  liquid  pipelines  and  the 
B31.8  Code  for  gas  pipelines. 

Another  signiHcant  comment 
frequently  made  about  the  proposed 
S  igi.23(a)(l)  was  that  20  percent  of 
SMYS  was  too  low  to  indicate  a  severe 
condition  on  gas  pipelines,  such  as  an 
imminent  rupture,  whether  due  to 
corrosion  or  other  defects.  Several  of 
these  commenters  advised  increasing 
the  threshold  to  30  or  40  percent  of 
SMYS.  RSPA  proposed  the  20  percent 
limit  for  both  paragraphs  (a)  (1)  and  (4) 
in  recognition  of  the  lesser  threat  of 
imminent  danger  posed  by  corrosion 
and  other  defects  on  low  stress  level  gas 
pipelines.  The  comments  were  not 
persuasive  that  this  proposed  threshold 
for  reporting  stress  related  hazards 
should  be  increased.  Thus,  the  final  rule 
remains  as  proposed. 

Under  S§  191.23(a)(2)  and  195.55(a)(2). 
RSPA  proposed  that  operators  report 
any  environmentally  induced  movement 
or  abnormal  loading  that  impairs  a 
pipeline's  structural  integrity  or  the 
integrity  or  reliability  of  certain  LNG 
facilities.  Almost  all  the  comments  on 
this  proposal  objected  to  the  phrase 
"impairs  the  structural  integrity"  as  a 
measure  of  the  severity  of  pipeline 
damage.  Many  commented  that 
guideHnes  would  be  needed  to  detect 
such  impairment  and  metallurgical 
analyses  would  have  to  be  performed. 
Others  felt  the  phrase  would  not    . 


necessarily  reflect  a  severe  pipeline 
hazard,  since  a  slight  defect  such  as  a 
small  dent,  could  potentially  impair 
structural  integrity  yet  not  affect  safe 
pipeline  operations.  These  objections 
were  not  raised  with  respect  to  LNG 
facilities,  however,  because  of  the  highe^ 
level  of  risk  LNG  poses.  The  most  often 
offered  substitute  for  "impairs  structural 
integrity"  was  "impairs  serviceability." 
in  light  of  the  frequent  use  of  this  latter 
term  in  RSPA's  pipeline  safety 
standards  to  refer  to  damage  that  could 
adversely  affect  safe  operations.  (See 
SS  192.307. 192.309. 192.311. 192.325. 
192.711. 192.713. 195.206,  and  195.212). 
Because  it  is  desirable  to  use  the  same 
terms  througiiout  the  regulations  when 
the  same  meaning  is  intended.  RSPA  has 
amended  the  final  rule  to  substitute  the 
phrase  "impairs  the  serviceability"  for 
"impairs  the  structural  integrity" 
wherever  it  was  proposed  to  describe  a 
degree  of  pipeline  damage. 

Comments  generally  had  two  themes 
with  respect  to  the  proposed  reporting  of 
material  defects  under  9S  191.23(a)(3) 
and  ig5.55(a)(3).  The  first  was  that  for 
simplication  all  pipeUne  material 
problems  should  l>e  set  forth  as  a  single 
item  in  the  new  reporting  rules.  (I.e., 
cracks  and  other  defects  mentioned  in 
paragraph  (a)(3)  should  be  included  with 
the  physical  damage  problem  (dents  and 
gouges)  covered  by  the  proposed 
§i  191.23(a)(4)  and  195.55(a)(4)).  This 
approach  would  limit  §  191.23(a)(3)  to 
LNG  facilities  without  substantive 
change.  The  second  was  that,  as 
discussed  above,  the  term  "impairs  the 
structural  integrity"  is  not  an 
appropriate  measure  of  pipeline 
hazards,  and  should  be  replaced  by 
some  other  qualifier,  such  as  "impairs 
the  serviceability." 

With  respect  to  physical  damage 
problems  under  the  proposed 
SS  191.23(a)(4)  and  195.55(a)(4),  most 
commenters  remarked  that  the  mere 
existence  of  physical  damage  without 
regard  for  the  degree  of  damage  would 
not  necessarily  indicate  a  hazardous 
condition.  Many  of  these  commenters 
noted  that  the  Part  192  construction 
requirements  (9  192.309)  and  the  steel 
pipe  manufacturing  specification.  "API 
5L."  referenced  in  Part  192  both  permit 
small  sizes  of  dents  and  gouges  that 
would  be  reportable  under  the  proposal. 
To  indicate  the  degree  of  physical 
damage  that  should  be  reported, 
commenters  offered  such  terms  as 
"creates  an  unsafe  condition," 
"adversely  affects  serviceability."  or 
"requires  repair,  replacement  or 
reduction  in  operating  pressure." 

RSPA  has  no  objection  to  placing  all 
condition»  involving  pipeline  material 


problems  in  a  single  item  as  suggested; 
and  this  is  done  under  the  revised 
SS  192.23(a)(4)  and  195.55(a)(3). 
Moreover.  RSPA  agrees  that  the 
requirements  should  specify  the  degree 
of  damage  that  is  subject  to  reporting. 
Because,  as  has  been  discussed,  the 
phrase  "impairs  serviceability"  is  a 
suitable  qualifier  to  describe  pipeline 
damage  that  poses  a  hazard,  it  is  also 
used  in  the  revised  SS  191.23(a)(4)  and 
195.55(a)(3)  to  modify  material  and 
physical  damage.  Operators  will  be  able 
to  determine  whether  an  observed 
condition  involving  a  material  defect  or 
physical  damage  meets  the  test  of 
"impairs  serviceability"  by  applying 
sound  engineering  criteria. 

Almost  all  the  commenters  who 
addressed  the  proposed  SS  191.23(a)(5) 
and  195.55(a)(5)  disliked  describing  an 
overpressure  condition  in  terms  of  relief 
capacity.  A  majority  urged  RSPA  to  set 
a  more  easily  measured  upper  pressure 
limit,  such  as  110  percent  of  maximum 
operating  pressure.  Others  noted  that 
small  liquid  pipelines  may  not  have 
relief  devices.  Still  others  said  that 
pressure  in  excess  of  relief  capacity 
would  not  necessarily  indicate  a 
hazardous  condition,  since  pipelines  are 
pressure  tested  to  much  higher  levels. 

By  this  proposal  RSPA  did  not  intend 
to  imply  that  pressure  above  calief 
capacity  was  by  itself  a  hazardous 
condition,  even  though  the  wording 
created  this  impression.  Rather  such 
overpressure  was  viewed  as  an 
indication  of  a  possible  severe 
malfunction  or  operating  error  in  the 
system.  It  is  the  cause  of  an 
overpressure  condition  that  needs 
prompt  corrective  action.  Therefore,  the 
final  rule  is  revised  to  make  reportable 
any  malfunction  or  operating  error  that 
results  in  pressure  exceeding  an  amount 
equal  to  the  maximum  operating 
pressure  (or  working  pressure  for  LNG 
facilities)  permitted  for  the  pipeline  or 
LNG  facility  concerned  plus  the  build-up 
allowed  for  operation  of  pressure 
limiting  or  control  devices.  In  general, 
the  allowable  build-up  is  10  percent,  as 
provided  by  SS  195.406(b)  and  193.2429. 
However,  greater  build-ups  are 
permitted  for  some  gas  pipelines  under 
S  192.201. 

There  were  many  comments 
suggesting  that  the  proposed 
SS  191.23(a)(6)  and  195.55(a)(6), 
concerning  severe  leaks  that  require 
prompt  repair,  be  deleted.  Commenters 
suggesting  deletion  noted  that  almost  all 
such  leaks  would  be  excepted  from 
reporting  by  the  proposed  SS  191.23(c) 
and  195.55(c).  because  they  either  would 
constitute  a  reportable  "incident"  or 
"accident"  or  be  permanently  repaired 


before  the  deadline  for  reporting.  RSPA 
recognized  this  likelihood,  but  still 
thought  it  important  to  require  reports 
for  leaks  that  are  large  enough  and  close 
enough  to  people  to  threaten  imminent 
harm  if  left  to  linger,  yet  do  not  meet  the 
criteria  for  incident  or  accident 
reporting.  Generally,  these  would  be  gas 
pipeline  leaks  that  have  not  resulted  in 
at  least  $50,000  in  property  damage  or 
any  deaths  or  injuries;  or  liquid  pipeline 
leaks  smaller  than  50  barrels  (5  barrels  a 
day  for  highly  volatile  liquids)  without 
any  ensuing  deaths,  injuries,  property 
damage  above  $5,000.  fire,  or  explosion. 

Most  of  the  other  comments  on  this 
proposal  indicated  that  it  would  greatly 
impact  large  gas  distribution  companies. 
Commenters  said  their  pipelines  have 
numerous  leaks  that  require  prompt 
repair  but  cannot  be  precisely  located 
and  repaired  in  time  to  quali^  under  the 
limitation  on  reporting  proposed  in 
S  191.23(c)(4).  One  large  gas  company 
said  it  had  over  5.000  sudi  leaks  a  year. 
To  lessen  the  reporting  burden,  many 
commenters  suggested  that  condition 
reports  be  required  only  if  leaks  are  not 
made  safe  in  advance  of  permanent     , 
repair,  as  by  venting  or  aerating,  or  if 
they  require  "immediate  emergency 
action"  rather  than  prompt  action  as 
proposed. 

Upon  further  consideration,  RSPA 
believes  the  proposed  leak  reporting 
requirement  potentially  could  have  an 
impact  far  broader  than  intended, 
because  it  would  encompass  leaks  that 
while  of  a  serious  nature  are  not 
"glaring,  hazardous  condititHis."  To 
narrow  the  proposal  but  still  keep 
within  the  statutory  intent,  the  final  rule 
is  changed  so  that  leaks  are  subject  to 
reporting  only  when  they  constitute  an 
emergency.  Emergencies  are 
characterized  by  the  need  for  immediate 
operator  corrective  action  to  protect  the 
public  or  property.  Examples  of  leaks 
that  may  constitute  an  emergency  are 
those  that  occur  in  residential  or 
commercial  areas  in  conjunction  with  a 
natural  disaster,  those  where  a 
flammable  vapor  is  detected  inside  a 
building,  and  those  that  involve 
response  by  police  or  fire  departments. 

In  SS  191.23(b)  and  195.S5ib).  RSPA 
proposed  the  following  as  a  general 
reportable  condition:  "any  safety-related 
condition  *  *  *  that  could  lead  to  an 
imminent  hazard  and  causes  (either 
directly  or  indirectly  by  remedial  action 
of  the  operator)  a  reduction  in  operating 
pressure  or  shutdown  of 
operation  *  *  *."  This  proposal  was  put 
forth  to  clarify  by  regulation  the 
statutory  requirement  that  operators 
report  "any  safety-related  condition  that 
causes  or  has  caused  a  significant 


change  or  restriction  in  the  operation  of 
pipeline  facilities."  (Section  3.  Pub.  L 
99-516). 

Most  commenters  felt  the  proposed 
language  should  be  modified  to  remove 
any  implication  that  reports  would  be 
required  for  temporary  shutdowns  or 
reductions  in  pressure  in  connection 
with  routine  maintenance  or 
construction,  including  hot  taps,  live  line 
welding,  and  tests  of  emergency 
shutdown  capability.  Likewise,  these 
commenters  felt  that  temporary 
sIliMowns  or  pressure  reductions  done 
as  a  precaution  to  facilitate  inspection 
for  potential  problems,  to  avoid 
problems  related  to  externa!  loading 
from  blasting  or  subsidence,  or  to 
provide  for  safe  line  movement  should 
not  have  to  be  reported.  In  this  same 
vein,  a  few  commenters  argued  that 
reports  should  not  be  required  when 
operating  pressure  is  reduced  to 
conform  with  the  pressure  limitation  of 
S  192.619(a)(6),  which  requires  an 
evaluation  of  operating  history  in  setting 
a  safe  maximum  allowable  operating 
pressure. 

RSPA  agrees  that  except  for  actions 
taken  under  S  192.619(a)(6),  none  of 
these  conditions  should  be  reported.  The 
focus  of  the  proposal  was  on  shutdown 
or  pressure  reduction  in  reaction  to  a 
known  unsafe  condition.  Shutdown  or 
pressure  reduction  as  a  precaution  to 
avoid  an  unsafe  condition  was  of  no 
concern  for  reporting  purposes.  RSPA 
believes  that  almost  all  temporary 
pressure  reductions  or  shutdowns  to 
facilitate  routine  maintenance  or 
construction  or  to  avoid  potential 
problems  would  be  scheduled  or 
planned  in  advance  by  operators. 
Therefore,  they  clearly  would  not  come 
within  either  the  proposed  or  final 
reporting  requirement.  By  comparison, 
S  192.619(a)(6)  requires  reduction  in 
reaction  to  a  known  unsafe  condition. 
Such  reductions  would  be  subject  to 
reporting  if  they  amount  to  20  percent  or 
more  of  operating  pressure  (as  discussed 
hereafter)  and  are  done  in  reaction  to  a 
safety-related  condition  that  could  lead 
to  on  imminent  hazard. 

A  few  commenters  argued  that  the 
proposed  §  191.23(b)  should  be  changed 
to  exempt  service  lines  because  they  are 
beyond  the  limits  of  Pub.  L.  99-516.  They 
also  argued  that  customer-owned 
service  lines  which  are  hazardous  may 
be  shutdown  for  unpredictable  periods 
until  customers  effect  repairs,  and  that 
causing  the  repair  is  outside  the 
operator's  control.  In  response,  RSPA 
believes  there  is  no  sound  legal  basis 
from  which  to  conclude  that  Congress 
intended  to  exclude  service  lines  from 
the  reach  of  Pub.  L  99-516. 


Nevertheless,  it  would  be  senseless  for 
distribution  operators  to  report  the 
shutdown  of  service  lines  whose  repair 
is  the  responsibility  of  customers,  since 
RSPA  does  not  regulate  customer 
activities.  Therefore,  the  final  rule  is 
changed  by  adding  a  further  limitation 
under  S  191.23  that  excepts  from  the 
reporting  requirements  safety-related 
conditions  on  customer-owned  service 
lines.  Operators  are  still  responsible  to 
assure  that  customer-owned  service 
lines  that  are  shutdown  for  repair  meet 
all  applicable  safety  standards  upon 
their  return  to  operation. 

An  additional  concern  raised  about 
the  proposed  S9 191JS3(b)and  195.55(b) 
was  whether  reports  would  be  required 
when  lines  are  shutdown  preceding 
abandonment.  This  concern  is  valid 
because  government  intervention  to 
oversee  corrective  action  is  not  needed 
for  lines  that  operators  will  not  return  to 
service.  Therefore,  the  proposal  is 
modified  in  the  final  rule  to  except 
shutdowns  done  to  effect  abandonment. 

One  commenter  noted  ■  possible 
substantive  discrepancy  between  the 
language  of  Pub.  L  99-516  and  the 
proposed  SS  191.23(b)  and  195.55(b).  The 
statute  requires  reports  for  safety- 
related  conditions  that  cause  "a 
significant  change  or  restriction  in 
operation,"  while  the  proposal  was  to 
require  reports  of  conditions  that  cause 
"a  reduction  in  operating  pressure."  This 
commenter  argued  the  proposal  was 
more  stringent  than  the  statute  because 
small  pressure  reductions  are  not 
"significant"  changes  or  restrictions  in 
operation.  No  specific  amount  of 
pressure  reduction  was  said  to  be 
significant,  but  the  commenter  suggested 
that  it  should  be  an  amount  significantly 
below  MAOP. 

In  the  Notice,  RSPA  interpreted  a 
"significant"  change  or  restriction  in  the 
sense  of  how  long  it  persists,  without 
regard  to  the  amount  of  change  or 
restriction.  In  accordance  with  the 
proposed  limitations  on  reporting  under 
§§  191.23(c)(4)  and  195.55(c)(3), 
temporary  pressure  reductions  in 
conjunction  with  prompt  permanent 
repair  of  the  safety-related  condition 
that  gave  rise  to  the  reduction  were  not 
considered  a  "significant"  change  or 
restriction  in  operation  for  which  Pub.  L 
99-516  requires  reports.  Upon  further 
consideration,  RSPA  believes  that  it  is 
also  appropriate  to  interpret 
"significant"  to  mean  there  is  an  amount 
of  pressure  reduction  below  which  a 
safety-related  condition  is  not  severe 
enough  to  be  reportable.  This  is  in 
keeping  with  a  plain  reading  of  the 
st.itute,  and  would  foster  uniform 
reporting  of  otherwise  subjective 
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conditions.  Therefore,  in  the  final  rule, 
RSPA  has  required  that  for  a  safety- 
related  condition  to  be  reportable  due  to 
pressure  reduction,  it  must  cause  at 
least  a  20  percent  reduction  in  operating 
pressure.  This  amount  corresponds  to 
pressure  reductions  imposed  on  certain 
unsafe  pipelines  by  hazardous  facility 
orders  issued  under  Part  190. 

Because,  as  discussed  above,  all 
reportable  conditions  are  identified  as 
safely-related  conditions  in  the  final 
rule,  there  no  longer  is  sufficient  reason 
to  segregate  in  two  paragraphs  the 
conditions  proposed  in  §S  191.23(b)  and 
195.55(b)  (called  "safety-related"  in  the 
Notice)  and  the  conditions  proposed  in 
§§  191.23(a)  and  195.55(a)  (called 
"hazardous"  in  the  notice).  Therefore, 
the  final  rule  combines  in  paragraph  (a) 
all  safety-related  conditions  that  are 
subject  to  reporting.  The  proposed 
§§  191.23(b)  and  195.55(b)  are 
redesignated  §§  191.23(a)(8)  and 
195.55(a)(6). 

Reporting  Limitations 

RSPA  proposed  three  limitations  on 
reporting  based  on  the  legislative 
history  of  Pub.  L.  99-516.  Only  two  of 
these  proposals  received  significant 
comment. 

Under  §8  191.23(c)(3)  and  195.55(c)(1) 
(redesignated  (b)(3)  and  (b)(1)  in  the 
final  rule),  RSPA  proposed  that  reports 
not  be  required  for  pipeline  conditions 
that  occur  "outside  any  railroad  or 
public  road  right-of-way.  or  more  than 
220  yards  from  any  building  intended  for 
human  occupancy  or  outdoor  place  of 
assembly."  In  response  to  a  specific 
inquiry  in  the  Notice  directing 
ccmmenters'  attention  to  this  proposed 
limitation,  only  one  commenter  opposed 
the  provision.  This  commenter  said  that 
reports  should  be  submitted  for 
pipelines  on  the  Outer  Continental  Shelf 
due  to  the  need  to  protect  the 
environment.  In  this  regard,  many  of 
RSPA's  existing  safety  standards  and 
reporting  rules  for  liquid  pipelines  are 
aimed  at  preventing  water  pollution. 
(See.  for  example.  SS  195.52(a)(4)  and 
195.234(e)(1).)  In  view  of  these 
requirements  and  the  need  to  prevent 
environmental  damage,  RSPA  believes  it 
is  appropriate  to  amend  the  proposed 
limitation  so  that  safety-related 
conditions  that  occur  offshore  or 
threaten  to  pollute  inland  waters  would 
be  subject  to  the  new  reporting 
requirements.  This  change  is  effected  in 
§  195.55(b)(1). 

Two  commenters  thought  "public 
road"  should  be  changed  to  "highway" 
to  better  indicate  a  location  where 
special  attention  is  needed  to  protect  the 
public.  RSPA  agrees  with  the  intent  of 
this  comment,  but  believes  that  the  word 


"highway"  is  too  limiting  to  distinguish 
those  roads  where  pipelines  pose  a 
greater  rislc  to  public  safety.  In  the  final 
rule.  RSPA  has  adopted  "paved  road, 
street,  or  highway"  to  indicate  a 
frequently  traveled  road  where 
conditions  could  threaten  imminent 
danger. 

One  commenter  suggested  that  the 
proposed  limitation  be  revised  to  clarify 
that  reports  are  not  required  for 
conditions  on  inactive  or  abandoned 
railroad  or  public  road  rights-of-way^ 
This  point  is  clarified  in  the  final  ml' 
addition  of  the  word  "active"  to 
describe  "railroad,  paved  road,  street,  or 
highway." 

Also  in  response  to  two  comments 
and  to  in;prove  clarity,  editorial  changes 
have  been  made  in  the  final  rule. 

Under  §§  191.23(c)(4)  and  195.55(c)(3) 
(redesignated  {b)(4j  and  (b)(3)  in  the 
final  rule).  RSPA  proposed  that 
conditions  other  than  corrosion  not  be 
reported  if  they  are  corrected  by 
permanent  repair  or  replacement  before 
the  filing  deadline. 

Most  of  the  comments  of  this 
provision  disputed  the  need  to  make 
"permanent"  repairs  to  qualify  under  the 
reporting  limitation.  These  commenters 
argued  that  prompt  temporary  repairs 
should  be  sufficient  as  long  as  the 
hazard  is  eliminated.  They  felt  the  status, 
of  the  repair  as  temporary  or  permanent 
is  unimportant,  because  it  becomes  a 
routine  matter  after  the  hazard  is 
removed.  Some  pointed  out  that  the 
distinction  between  a  temporary  and 
permanent  repair  is  unclear,  and  that  so- 
called  permanent  repairs  may  not  be 
needed  for  safety.  One  commenter 
spt-culated  that  operators  might  rush  the 
completion  of  permanent  repairs  just  to 
avoid  a  report  and  thereby  jeopardize 
safety. 

The  intent  of  this  proposed  reporting 
limitation  was  to  exclude  reports  of 
certain  conditions  for  which  prompt 
corrective  action  is  taken  before  the 
report  is  due.  Reports  are  unnecessary 
in  these  cases  because  once  the  problem 
is  corrected,  there  no  longer  is  a  need 
for  government  intervention  to  prevent 
the  occurrence  of  an  incident  or 
accident.  While  repairs  called 
"permanent"  may  be  more  desirable 
than  repairs  called  "temporary"  to 
achieve  safety  over  the  long  run.  the 
distinction  between  the  two  is  not 
always  discemable.  More  important, 
though,  RSPA  is  persuaded  by  the 
comments  that  temporary  repairs 
performed  in  accordance  with 
applicable  safely  standards  would  meet 
the  intent  of  the  proposed  limitation. 
Prompt  temporary  repairs  adequately 
performed  can  be  just  as  effective  as 
permanent  repairs  in  removing  the 


threat  of  imminent  danger  and  therel>y 
making  government  intervention 
unnecessary.  Therefore,  the  final  rule  is 
amended  by  deleting  "permanent"  and 
requiring  that  repairs  be  in  accord  with 
applicable  safety  standards. 

RSPA  was  not  persuaded  to  broiiden 
the  limitation,  as  some  suggested,  to 
include  the  mitigating  measures  of 
pressure  reduction  and  venting. 
Congress  was  particulury  interested  in 
reports  of  severe  safely-related 
conditions  that  cause  significant 
pressure  reductions,  as  discussed  above. 
Thus,  such  mitigating  action  could  not 
be  allowed  as  an  exception  to  reporting. 
Venting  leaks  is  done  to  mitigate  a 
hazard.  It  does  not  remove  the  source  of 
the  problem,  and  thus  there  could  In-  a 
continuing  need  for  government 
involvement  as  Congress  contemplated. 

Many  commenters  contended  that 
RSPA's  rationale  for  excluding  corrosion 
conditions  from  the  proposed  exception 
for  prompt  repair  or  replacement  was 
faulty.  They  argued  that  in  most  cases 
corrosion  is  a  localized  condition, 
requiring  only  site-specific  corrective 
action.  They  said  it  normally  docs  not 
indicate  a  broader  problem  that  might 
show  up  in  later  reports,  as  RSPA 
predicted  in  the  Notice.  RSPA  agrees 
that  for  effectively  coated  and 
cathodically  protected  pipelines,  the 
existence  of  localized  corrosion  pitting 
probably  would  not  indicate  a  more 
e\lons-.ve  problem  on  the  pipeline. 
Therefore,  the  final  rule  has  been 
revised  so  that  reports  of  localized 
corrosion  pitting  on  effectively  coated 
and  cathodically  protected  pipelines  are 
not  required  if  the  corroded  pipe  is 
promptly  repaired  and  replaced. 

Only  two  commenters  objected  to  the 
proposed  exception  for  conditions  that 
are  promptly  repaired.  They  speculated 
that  some  conditions  besides  corrosion 
that  are  fixed  promptly  might  indicate  a 
more  widespread  pipeline  problem 
involving  for  example,  defective 
materials  or  equipment,  improper 
constiuction  methods,  or  inadequate 
O&N'  ,yiOcedures.  These  commenters  fell 
all  conditions  should  be  reported  to  give 
the  government  an  opportunity  to 
investigate  both  the  adequacy  of  repairs 
and  the  need  for  further  operator  action. 
RSPA  has  not  adopted  this 
recommendation  because  the  reporting 
requirements  were  not  enacted  primarily 
to  enable  government  agencies  to 
investigate  the  adequacy  of  repairs,  but 
more  importanUy  to  see  that  hazardous 
conditions  are  corrected  before  an 
incident  or  accident  results.  Checking  on 
the  correctness  of  repair  work  is  a 
function  that  Federal  and  State  pipeline 
safety  inspectors  now  handle  through 


Federal  Register  /  Vol.  53.  No.  127  /  Friday.  July  1,  1988  /  Rules  and  Regulationa 24947 


routine  inspection  visits.  .Moreover,  as 
many  comments  emphasized,  the 
reporting  burden  on  IheHndustry  would 
be  vastly  increased  if  the  proposed 
exception  were  deleted  in  the  final  rule. 

Filing  Deadline 

Most  commenters  who  addressed 
§§  191.25(a)  and  195.56(a),  objected  to 
the  proposed  requirement  that  reports 
be  filed  within  5  working  days  after  an 
operator's  representative  "discovers"  a 
reportable  condition.  Basically,  these 
commenters  argued  that  the  proposed 
filing  deadline  conflicts  with  the 
langauge  of  Pub.  L.  99-516,  which 
requires  that  reports  be  filed  within  5 
working  days  after  a  representative  of 
the  operator  "first  determines  that  such 
condition  exists."  The  commenters 
I   asserted  that  this  langauge  allows 
operators  a  somewhat  longer  period  to 
assess  a  potentially  reportable  condition 
and.  if  it  fits  the  reporting  criteria,  to 
prep^i'.'  and  deliver  the  report. 

In  developing  the  Notice.  RSPA 
assumed  that  members  of  field  crews 
who  are  likely  to  discover  potentially 
reportable  conditions  would  have 
sufficient  knowledge  to  determine 
whelher  those  conditions  «re  subject  to 
reporting.  Under  this  assumption,  the 
time  of  "discovery"  would  be  roughly 
equivalent  to  the  time  a  representative 
"first  determines"  the  existence  and 
nature  of  the  condition.  Since  the  time  of 
discovery  would  be  easier  to  note  than 
the  lime  of  first  determination,  RSPA 
proposed  that  it  rather  than  time  of  first 
determination  mark  the  beginning  of  the 
5-day  period. 

Commenters  pointed  out.  however^' 
that  field  personnel  could  not  be  trained 
sufficiently  to  recognize  on  sight  or  by 
simple  tests  all  the  safety-related 
conditions  that  would  be  subject  to 
reporting.  They  argued  that  in  many 
cases  engineering  analyses  would  be 
required,  as  in  assessing  the  effect  of 
corrosion,  and  that  these  analyses 
would  have  to  be  done  by  more 
knowledgeable  company  personnel  than 
those  that  normally  make  up  field  crews. 
They  reasoned  further  that  the 
additional  time  needed  for  a 
determination  by  an  appropriate  person 
could  make  it  impossible  or  at  least  very 
difficult  to  meet  the  proposed  5-days- 
after-discovery  filing  deadline. 

RSPA  agrees  that  technical  analysis 
may  be  needed  to  properly  evaluate  a   ■ 
potentially  reportable  condition  to 
determine  whether  it  is  a  condition  that 
is  subject  to  the  reporting  requirements. 
Given  this  consideration  and  the  clear 
statutory  language,  modifiction  of  the 
proposed  filing  deadline  is  appropriate. 
However^  the  statute  imposes  no  time 
limit  on  when  determinations  must  be 


made  following  discovery  of  a 
potentially  reportable  condition.  Thus, 
requiring  reports  within  5  days  of  a 
determination  would  allow  an  unlimited 
amount  of  lime  to  submit  a  report 
depending  on  how  long  it  takes  to 
determine  that  a  reportable  condition 
exists.  To  assure  timely  receipt  of 
reports,  while  allowing  a  reasonable 
period  for  making  determinations,  RSPA 
has  amended  the  final  rule  to  require 
that  reports  be  filed  within  5  working 
days  after  a  representative  of  the 
operator  first  determines  that  the 
condition  exists,  but  not  later  than  10 
working  days  after  the  day  a 
representative  of  the  operator  discovers 
the  condition. 

A  few  commenters  asked  that  RSPA 
clarify  the  beginning  of  the  5-day  period 
in  connection  with  pig  runs.  Does  the 
period  begin  when  the  operator  learns 
from  the  results  of  a  run  that  there  is  a 
potentially  reportable  condition  on  a 
pipeline?  Given  the  current  state-of-the- 
art,  it  is  unlikely  the  results  of  a  pig  run 
would  be  definitive  enough  for  a 
positive  determination  that  a  safety 
related-condition  subject  to  reporting 
exists  on  a  pipeline.  To  make  such  a 
determination,  an  operator  would  have 
to  uncover  the  pipeline  and  visually 
inspect  it  or  obtain  confirmatory 
information  by  some  other  means.  The 
5-day  period  would  begin  to  run  for  a 
given  condition  when  the  operator 
positively  determines  that  the  condition 
is  subject  to  reporting. 

Written  Reports 

RSPA  received  very  few  comments  on 
§S  191.25(b)  and  195.56(b).  which 
proposed  information  to  be  submitted 
about  safety-related  conditions. 

Under  the  proposed  paragraph  (b)(4), 
operators  were  asked  to  provide  the 
name  and  job  title  of  the  person  who 
discovered  the  condition  being  reported. 
RSPA  considered  the  identity  of  this 
P96on  important  for  any  follow-up 
investigation.  Similar  information  is  not 
required,  however,  in  connection  with 
incident  or  accident  reports.  As  one 
commenter  pointed  out,  the  name  of  a 
company  representative  who  can 
provide  detailed  information  about  the 
condition  would  be  more  useful.  RSPA 
agrees  and  believes  that  such  person 
would  be  the  one  who  first  determined 
that  the  condition  exists.  Therefore. 
RSPA  has  made  this  change  in  the  final 
rule. 

In  paragraph  (b)(6).  RSPA  proposed 
that  operators  give  the  location  of  the 
condition  being  reported,  with  reference 
to  the  nearest  street  address,  station 
number,  or  landmark.  Commenters 
suggristed  that  the  terms  "milepost," 
"offshore  platform,"  and  "pipeline 


name"  be  added  to  the  list  of  possible 
reference  points.  These  are  included  in 
the  final  rule. 

Further,  RSPA  has  amended 
paragraph  (b)(5)  of  the  Notice  by  adding 
"date  condition  was  first  determined  to 
exist."  This  change  is  made  to  com.port 
with  the  revised  filing  deadline 
discussed  above. 

Delivery  of  Reports 

Public  Law  99-516  requires  that 
reports  of  safety-related  conditions  be  in 
writing  and  received  by  the  Secretary 
within  5  working  days  after  any 
representative  of  the  operator  first 
determines  that  such  condition  exists.  In 
addition,  the  statute  requires  that  notice 
of  the  condition  be  supplied 
concurrently  to  appropriate  Stale 
authorities. 

In  developing  the  Notice,  RSPA 
contemplated  that  operators  would 
utilize  overnight  mail  services  to  meet 
these  requirements.  Consequently,  the 
proposed  §§  191.7  and  195.58  provided  a 
mailing  address  for  receipt  of  the  reports 
by  Ihe  Department.  As  suggested  by 
some  conunenters.  the  final  rule  sets 
forth  a  more  complete  address  for  use 
by  express  delivery  services. 

A  substantial  number  of  commenters 
expressed  a  desire  to  deliver  written 
reports  to  DOT  by  telephone,  using 
facsimile  or  computer  transmission. 
They  said  that  such  reporting  would 
allow  more  time  to  prepare  reports 
within  the  5-day  period.  Also,  it  would 
provide  operators  more  direct  control 
over  filing  reports  than  the  use  of    - 
delivery  services. 

In  addition,  some  noted  that  the 
capability  of  reporting  by  telephone  *^ 
would  lengthen  the  time  available  to 
complete  repairs  before  the  filing 
deadline,  and  perhaps  reduce  the 
number  of  reports  that  are  filed, 

RSPA  does  not  dispute  any  of  these 
presumed  advantages.  However,  the 
change  discussed  above  with  regard  to 
the  reporting  deadline  effectively  gives 
operators  more  time  to  prepare  and 
submit  reports  than  was  indicated  by 
the  Notice.  This  change  combined  with 
others  previously  discussed  that  clarify 
the  conditions  to  be  reported  reduce  the 
urgency  of  establishing  a  means  of  filing 
written  reports  by  telephone.  In 
addition,  RSPA  is  studying  the  need  to 
provide  for  receipt  of  electrically 
transmitted  incident  and  accident 
reports  as  part  of  an  overall  review  of 
its  data  collection  system.  Therefore, 
RSPA  has  postponed  a  decision  on 
providing  an  electronic  means  to  receive 
reports  of  safety-related  conditions  until 
the  results  of  this  broader  study  become 
available  later  this  year. 
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One  commenter  wanted  operators  to 
send  the  Minerals  Management  Service 
(MMS)  of  the  Department  of  the  Interior 
copies  of  reports  that  pertain  to 
conditions  on  the  Outer  Continental 
Shelf  (OCS).  RSPA  will  make  all  OCS 
reports  available  to  the  MMS.  However, 
to  require  operators  to  submit  reports 
directly  to  MMS  would  exceed  the 
agency's  authority  under  Pub.  L  99-516. 

Written  Plans 

Public  Law  99-516  requires  operators 
to  adopt  in  accordance  with  DOT 
regulations,  written  plans  "designed  to 
enhance  the  ability  to  discover  safety- 
related  conditions"  that  are  subject  to 
the  new  reporting  requirements. 

In  response  to  this  directive.  RSPA 
proposed  amendments  to  99  192.605, 
193.2605,  and  195.402  to  require  that 
operators  amend  existing  O&M  plans  to 
include  "instructions  enabling  personnel 
who  perform  operation  and  maintenance 
activities  to  recognize  the  safety-related 
conditions  that  are  subject  to  the 
reporting  requirements." 

One  commenter  questioned  whether 
these  instructions  would  have  to  be 
given  to  contractor  personnel  who 
engage  in  pipeline  activities  but  are  not 
employees  of  a  pipeline  operator. 
Because  only  pipeline  operators  and  not 
their  contractors  are  subject  to  the 
standards  in  Part  192. 193,  and  195.  the 
regulations  do  not  require  contractors  to 
develop  and  carry  out  plans.  Rather,  it  is 
the  legal  obligation  of  operators  under 
Part  192, 193,  and  195  to  see  that  the 
O&M  plans  are  fully  executed. 
Operators  cannot  avoid  this  obligation 
by  contracting  with  persons  who  are  not 
their  employees  to  conduct  pipeline 
activities.  Therefore,  in  carr>'ing  out  the 
0*M  plans,  operators  must  see  that 
appropriate  contractor  perbonnel  are 
just  as  informed  by  the  instructions  as 
their  own  personnel. 

Although  there  were  only  a  few 
comments  on  the  proposed  plans,  most 
of  these  focused  on  the  impracticability 
or  difficulty  of  instmcting  O&M 
personnel  to  recognize  conditions  that 
are  subject  to  reporting.  Commenters 
noted  that  further  analysis  of  a  potential 
condition  by  more  informed  personnel 
would,  in  most  cases,  be  needed  to 
determine  whether  that  condition  is 
subject  to  reporting.  These  commenters 
suggested  that  the  instructions  be 
limited  to  enabling  personnel  to 
recognize  potential  safety-related 
conditions  that  must  be  evaluated 
further.  In  light  of  the  foregoing 
disgussion  regarding  discovery  of  a  . 
potentially  reportable  condition  and  the 
subsequent  determination  of  whether  it 
is  subject  to  rej;K>rting.  RSPA  has 
adopted  the  suggestion  of  these 


commenters.  Under  the  final  rule.  OftM 
personnel  would  have  to  be  instructed 
to  recognize  safety-related  conditions 
that  arc  potentially  subject  to  reporting. 

Advisory  Committee  Review 

At  a  meeting  in  Washington,  DC  on 
September  22. 1987,  RSPA's  gas  pipeline 
safety  advisory  committee,  the 
Technical  Pipeline  Safety  Standards 
Committee,  whose  members  represent 
Industry,  government,  and  the  public, 
considered  the  notice  of  proposed 
rulemaking  on  reporting  unsafe 
conditions.  Likewise,  a  similarly 
composed  committee,  which  provides 
advice  on  hazardous  liquid  pipeline 
safety  matters,  the  Technical  Hazardous 
Liquid  Pipeline  Safety  Standards 
Committee,  considered  the  Notice  at  a 
meeting  in  Washington,  DC  on 
September  24, 1987. 

The  gas  committee  voted  to  approve 
the  proposed  amendments  to  §§  192.605 
and  193.2605  regarding  development  of 
written  O&M  plans  to  facilitate 
discovery  of  safety-related  conditions. 
The  liquid  committee  did  likewise  with 
respect  to  the  similar  proposed 
amendment  to  9  195.402.  The  reasons 
RSPA  adopted  a  final  rule  different  from 
what  was  proposed  and  approved  by 
the  committees  are  discussed  above 
under  "Written  Plans." 

Although  the  gas  committee  took  no 
formal  action  on  the  reporting  aspects  of 
the  Notice,  the  committee's  discussion 
brough  out  se\eral  significant 
recommendations  for  changes  in  the 
final  rule.  Also,  the  liquid  committee 
voted  to  recommend  that  the  final  rule 
for  reporting  be  changed  from  the  Notice 
in  several  respects.  RSPA  took  the 
advice  of  each  committee  into  account 
in  developing  the  final  reporting  rules. 

A  report  of  the  meeting  of  each 
committee  is  available  in  the  docket. 

Impact  Assessment 

This  final  rule  is  considered  to  be     ^ . 
nonmajor  under  E.0. 12291.  but  is  a 
significant  nile  under  DOT  procedures 
(44  FR  11034)  because  it  implements  a 
safety  statute  passed  in  response  to  a 
serious  gas  pipeline  incident.  The 
economic  impact  of  these  final  rules  is 
not  considered  large  enough  to  warrant 
production  of  a  detailed  economic 
evaluation. 

In  the  Notice,  RSPA  estimated  the 
proposed  rules  would  add  less  than  2 
percent  to  the  existing  paperwork 
burden  imposed  on  pipeline  operators. 
At  the  same  time,  commenters  were 
asked  to  estimate  the  number  of  reports 
they  would  have  to  file  under  the 
proposed  rules,  and  the  time  it  would 
take  to  prepare  the  reports.  The 
responses  varied.,  ranging  from  none  or  a 


few  per  year  to  several  hundred  or  a 
thousand  annually,  and  from  a  few 
hours  to  a  few  days  per  report.  RSPA 
believes  the  estimates  indicating  large 
numbers  of  reports  may  be  disregarded 
because  they  either  failed  to  take  into 
account  the  proposed  limitations  on 
reporting,  or  they  were  based  on 
reporting  what  the  gas  distribution 
industry  calls  Class  1  (most  serious) 
leaks.  Under  the  final  rule  such  leaks 
(which  do- not  amount  to  an  incident) 
would  be  subject  to  reporting  only  when 
they  involve  emergency  situations.  Even 
then  such  leaks  would  not  be  reportable 
if  they  are  corrected  by  repair  or 
replacement  before  the  filing  deadline, 
which  would  normally  happen  if  the 
leak  involves  an  emergency.  Similarly, 
estimates  of  a  few  days  to  prepare 
reports  may  be  considerably  beyond  the 
norm.  RSPA  believes  this  amount  of 
time  would  be  needed  very  infrequently, 
only  when  a  detailed  investigation  is 
conducted  to  determine  if  a  r»port  is 
required. 

After  considering  the  responses  on 
this  issue.  RSPA  believes  its  original 
estimate  of  reporting  burden  (which 
assumed  an  average  of  one  report  per 
operator  each  year,  taking  an  average  of 
four  hours  to  prepare  and  an  average  of 
2  hours  to  respond  to  government 
inquiries)  is  as  good  an  estimate  as  is 
available,  particularly  with  the 
substantive  changes  and  clarifications 
discussed  above. 

Because  operators  are  currently 
required  to  prepare  O&M  plans.  RSPA 
believes  that  the  changes  to  regulations   • 
affecting  the  existing  plans  should  have 
a  minimal  impact.  While  the  comments 
on  the  Notice  have  caused  RSPA  to 
raise  its  original  estimate  of  the  burden 
of  preparing  plans  from  an  average  of  20 
hours  per  operator  to  40  hours  per 
operator,  the  overall  estimated  increase 
in  paperwork  burden  remains  at  about  2  ' 
percent  of  the  existing  burden. 

Based  on  the  facts  available  about  the 
impact  of  this  rulemaking  action,  I 
certify  pursuant  to  Section  605  of  the 
Regulatory  Flexibility  Act  that  the 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  enlities. 

Paperwork  Reduction  Act 

This  rulemaking  contains  new 
information  collection  requirements  in 
the  following  sections: 

Sections  191.7, 191  23. 191.25. 192.605, 
193.2605. 195.55. 195.56, 195.58,  and 
195.402.  These  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et'seq.). 


The  OMB  approval  number  is  2137-0578 
(expires  June  3a  1991). 

Pcdaralism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612.  RSPA 
has  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

I  Jst  of  Subjects 

49  CFR  Part  191 

Pipeline  safety,  Gas.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  192 

Pipeline  safety,  Gas,  Operation. 
Maintenance. 

49  CFR  Part  193 

LNG  Til!  iliry,  Oporation, 
Mainten.Mice. 

49  CFR  Part  195 

Pipeline  safety,  Hazardous  liquids. 
Reporting  and  recordkeeping 
requirements.  Operation.  Maintenance. 

In  (consideration  of  the  foregoing 
RSPA  amends  49  CFR  Parts  191. 192, 
193.  and  195  as  follows: 

PART  191— (AMENDED] 

1.  The  authority  citation  for  Part  191  is 
revised  to  read  as  follows: 

Authority.  49  App.  IJ.S.C.  1081(b)  and 
ia08(b):  §S  191.23  and  191.25  also  issued 
under  49  App.  U.S.C.  1872(a);  and  49  CFR 
1..53. 

2.  The  title  of  Part  101  is  revised  to 
read  as  follows: 

PART  191— TRANSPORTATION  OF 
NATURAL  AND  OTHER  GAS  BY 
PIPELINE:  ANNUAL  REPORTS, 
INCIDENT  REPORTS,  AND  SAFETY- 
RELATED  CONDITION  REPORTS 

§  191.1    (Amended] 

3.  In  8  191.1(a)  immediately  aftrtr  the 
word  "incidents"  the  followirtg  is  add<;d: 
".  safety-related  condition^,". 

4.  Se<;tion  191.7  is  revised  to  read  as 
follows: 

9  191.7    Addressee  for  written  reports. 

Each  written  report  required  by  this 
part  must  be  made  to  the  Information 
Resources  Manager,  Office  of  Pipeline 
Safely,  Researi:h  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Room  8417. 400  Seventii 
Street  SW.,  Wiishington.  DC  20590. 
However,  incident  and  Annual  reports 
for  intrastate  pipeline  transportation 
subject  to  the  jurisdiction  of  a  State 
agency  pursudni  to  a  certification  under 


section  5(a)  of  the  Natural  Gas  Pipeline 
Safety  Act  of  1968  may  be  submitted  in 
duplicate  to  that  State  agency  if  the 
regulations  of  that  agency  require 
submission  of  these  reports  and  provide 
for  further  transmittal  of  one  copy 
within  10  days  of  receipt  for  incident 
reports  and  not  later  than  March  15  for 
annual  reports  to  the  Information 
Resources  Manager.  Safety-related 
condition  reports  required  by  9  191 .23 
for  intrastate  pipeline  transportation 
must  be  submitted  concurrently  to  that 
State  agency,  and  if  that  agency  acts  as 
an  agent  of  the  Secretary  with  respect  to 
interstate  transmission  facilities,  safety- 
related  condition  n^ports  for  these 
facilities  must  be  submitted  concurently 
to  that  agency. 

5.  Section  191.23  is  added  to  read  as 
follows: 

§  191.23    Reporting  safety-related 
conditions. 

(a)  Except  as  provided  in  p.irii4raph 
(b)  of  this  section,  each  operator  shall 
report  in  accordance  with  §  191.25  the 
existence  of  any  of  the  following  safety- 
related  conditions  involving  facilities  in 
service: 

(1)  In  the  case  of  a  pipeline  (other  than 
an  LNG  facihty)  that  operates  at  a  hoop 
stress  of  20  percent  or  more  of  its 
specified  minimum  yield  strength, 
general  corrosion  that  has  reduced  the 
wall  thickness  to  less  than  that  required 
for  the  maximum  allowable  operating 
pressure,  and  localized  corrosion  pitting 
to  a  degiee  where  leakage  might  result. 

(2)  Unintended  movement  or 
abnormal  loading  by  environmental 
causes,  such  as  an  earthquake, 
landslide,  or  flood,  that  impairs  the 
serviceability  of  a  pipeline  or  the 
structural  integrity  or  reliability  of  an 
IJMG  facility  that  contains,  controls,  or 
processes  gas  or  LNG. 

(3)  Any  crack  or  other  material  defect 
that  impaira  the  structural  integrity  or 
reliability  of  an  LNG  facility  that 
contains,  controls,  or  processes  gas  or 

mo. 

(4)  Any  material  defect  or  physical . 
damage  that  impairs  the  serviceability 
of  a  pipeline  that  operates  at  a  hoop 
stress  of  20  percent  or  more  of  its 
specified  minimum  yield  strength. 

(5)  Any  malfunction  or  operating  error 
that  causes  the  pressure  of  a  pipeline  or 
IJJG  facility  that  contains  or  processes 
gas  or  LNG  to  rise  above  its  maximum 
allowable  operating  pressure  (or 
working  pressure  for  LNG  facilities]  plus 
the  build-up  allowed  for  operation  of 
pressure  limiting  or  control  devices. 

(6)  A  leak  in  a  pipeline  or  LNG  facihty 
that  contains  or  processes  gas  or  IJNG 
that  constitutes  an  emergiency. 


(7)  Inner  tank  leakage,  ineffective 
insulation,  or  frost  heave  that  impairs 
the  structural  integrity  of  an  LNG 
storage  tank. 

(8)  Any  safety-related  condition  that 
could  load  to  an  imminent  hazard  and 
causes  (either  directly  or  indirectly  by 
remedial  action  of  the  operator),  for 
purpo.ses  other  than  abandonment,  a  20 
percent  or  more  reduction  in  operating 
pressure  or  shutdown  of  operation  of  a 
pipeline  or  an  LNG  facility  that  contains 
or  progresses  gas  or  LNG. 

(b)  A  report  is  not  required  for  any 
safety-related  condition  that — 

(1)  Exists  on  a  master  meter  system  or 
a  customer-owned  service  line; 

(2)  Is  an  incident  or  results  in  an 
incident  before  the  deadline  for  filing 
the  safety-related  condition  report; 

(3)  Exists  on  a  pipeline  (other  than  an 
LN(i  facility)  that  is  more  than  220  yards 
from  any  building  intended  for  human 
occupancy  or  outdoor  place  of 
assembly,  except  that  reports  are 
required  for  conditions  within  the  right- 
of-way  of  an  active  railroad,  paved 
road,  street,  or  highway;  or 

(4)  Is  corrected  by  repair  or 
replacement  in  accordance  with 
applicable  safety  standards  before  the 
deadline  for  filing  the  safety-related 
condition  report,  except  that  reports  are 
required  for  conditions  under  paragraph 
(a)(1)  of  this  section  other  than  localized 
corrosion  pitting  on  an  effectively 
coated  and  cathodicaily  protected 
pipeline. 

6.  Section  191.25  is  added  to  read  as 
follows: 

§  191.25    Filing  safety-related  condition 
reports. 

(a)  Each  report  of  a  safety-related 
condition  under  9  191.23Ca)  must  be  filed 
(received  by  the  Secretary)  in  writing 
within  5  working  days  (not  including 
Saturday,  Sunday,  or  Federal  holidays) 
after  the  day  a  representative  of  the 
operator  first  determines  that  the 
condition  exists,  but  not  later  than  10 
working  days  after  the  day  a 
representative  of  the  operator  discovers 
the  condition.  Separate  conditions  may 
be  described  in  a  single  report  if  they 
are  closely  related. 

(b)  The  report  must  be  headed 
"Safety-Related  Condition  Report"  and 
provide  the  following  information: 

(1)  Name  and  principal  address  of 
operator. 

(2)  Date  of  report. 

(3)  Name,  job  tide,  and  business 
telephone  number  of  person  submitting 
the  report. 

(4)  Name,  job  title,  and  business 
telephone  number  of  person  who 
dcteraiined  that  the  condition.exists. 
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(5)  Date  condition  was  discovered  and 
date  condition  was  first  determined  to 
exis». 

H-]  !.ocation  of  condilion,  with 
rf  fer-nce  to  nearest  street  address, 
offshore  platform,  survey  station 
r.nw.hhT.  mile  post,  landmark,  or  name  of 
pipeline,  as  appropriate. 

|7)  Description  of  the  condition, 
including  circumstances  leading  to  its 
discovery  and  any  significant  effects  of 
the  condition  on  safety. 

(»)  The  corrective  action  taken 
(including  reduction  of  pressure  or 
shutdown)  before  the  report  is  submitted 
and  the  planned  follow-up  future 
corrective  action,  including  the 
anticipated  schedule  for  starting  and 
concluding  such  action. 

7.  The  authority  citation  for  Part  192 
continues  to  read  as  foHows: 

Authority:  4$  App.  U.S.C.  1672  and  1804:  49 
CFR1.53. 

8.  Section  182.605  is  amended  by 
adding  a  new  paragraph  (f)  and 
republishing  the  introductory  text  of  the 
section  to  read  as  follows: 

§  191.605    Essentials  of  operatim  and 
maintenance  ptaa 

Each  operator  shall  include  the 
following  in  its  operating  and 
maintenance  plan: 

•  •        •        *        • 

(f)  Instructions  enabling  personnel 
who  perform  operation  and  maintenance 
activities  to  recognize  conditions  that 
potentially  may  be  safety-related 
conditions  that  are  subject  to  the 
reporting  requirements  of  §  191.23  of  this 
subchapter. 

PART  193— (AMENDEDJ 

9.  The  authority  citation  for  Part  193  is 
revised  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1671  el  se</.:  49 
CFR  l.W. 

10.  Section  193.2605  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  191.260S    Maintenance  procedures. 

•  •         •         •         • 

(c)  Each  operator  shall  include  in  the 
manual  rei|uired  by  paragraph  (b)  of  this 
section  instructions  enabling  personnel 
who  perform  operation  and  maintenance 
activities  to  recognize  conditions  that 
potentially  may  be  safety-related 
conditions  that  are  subject  to  the 
reporting  requirements  of  1 191.23  of  this 
subchapter. 

PART  195-(AMENDE01 

11.  The  authority  citation  for  Pari  195 
is  revised  to  read  as  follows: 


Authority:  49  App.  U.S.C.  2002:  and  49  CFR 
1.53. 

12.  The  title  of  Subpart  B  of  Part  195  is 
revised  to  read  as  follows: 

Subpart  B— Reporting  Accidents  and 
Safety-Related  Conditions 

13.  The  introductory  text  and  title  of 
§  195.50  are  revised  to  read  as  follows: 

§  195.50    Reporting  accidents. 

An  accident  report  is  required  for 
each  failure  in  a  pipeline  system  subject 
to  this  part  in  which  there  is  a  release  of 
the  hazardous  liquid  transported 
resulting  in  any  of  the  following: 
*        •        •        •        * 

14.  Section  195.54  is  revised  to  read  as 
follows: 

§195.54    Accident  reports. 

(a)  Each  operator  that  experiences  an 
accident  thaHs  required  to  be  reported 
under  S  195.50  shall  as  soon  as 
practicable,  but  not  later  than  30  days 
after  discovery  of  the  accident  prepare 
and  file  an  accident  report  on  DOT  Form 
700O-1.  or  a  facsimile. 

(b)  Whenever  an  operator  receives 
any  changes  in  the  information  reported 
or  additions  to  the  original  report  on 
DOT  Form  7000-1.  it  shall  file  a 
supplemental  report  within  30  days. 

15.  Section  195.55  is  added  to  read  as 
follows: 

§195.55    Reporting  safety-related 
conditions. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  operator  shall 
report  in  accordance  with  S  195.50  the 
existence  of  any  of  the  following  safety- 
related  conditions  Involving  pipelines  in 
service:  , 

(1)  General  corrosion  that  has  reduced 
the  wall  thickness  to  less  than  that 
required  for  the  maximum  operating 
pressure,  and  localized  corrosion  pitting 
to  a  degree  where  leakage  might  result. 

(2)  Unintended  movement  or 
abnormal  loading  of  a  pipeline  by 
environmental  causes,  such  as  an 
earthquake,  landslide,  or  flood,  that 
impairs  its  serviceability. 

(3)  Any  material  defect  or  physical 
damage  that  impairs  the  serviceability 
of  a  pipeline. 

(4)  Any  malfunction  or  operating  error 
that  causes  the  pressure  of  a  pipeline  to' 
rise  above  110  percent  of  its  maximum 
operating  pressure. 

(5)  A  leak  in  a  pipeline  that 
constitutes  an  emergency. 

(6)  Any  safety-related  condition  that 
could  lead  to  an  imminent  hazard  and 
causes  (either  directly  or  indirectly  by 
remedial  actioR  of  the  of>en\pt\,  for 
purposes  other  than  abandonment!  a  20 


percent  or  more  reduction  in  operating 
pressure  or  shutdown  of  operation  of  a 
pipeline. 

(b)  A  report  is  not  required  for  any 
safety-related  condition  that — 

(1)  Exists  on  a  pipeline  that  is  more 
than  220  yards  from  any  building 
intended  for  human  occupancy  or 
outdoor  place  of  assembly,  except  that 
reports  are  required  for  conditions 
within  the  right-of-way  of  an  active 
railroad,  paved  road,  street,  or  highway, 
or  that  occur  offshore  or  at  onshore 
locations  where  a  loss  of  hazardous 
liquid  could  reasonably  be  expected  to 
pollute  any  stream,  river,  lake,  reservoir, 
or  other  body  of  water 

(2)  Is  an  accident  that  is  required  to  be 
reported  under  i  195.50  or  results  in 
such  an  accident  before  the  deadline  for 
filling  the  safety-related  condition 
report:  or 

(3)  Is  corrected  by  repair  or 
replacement  in  accordance  with 
applicable  safety  standards  before  the 
deadline  for  filling  the  safety-related 
condition  report,  except  that  reports  are 
required  for  all  conditions  under 
paragraph  (al{l)  of  this  section  other 
than  localized  corrosion  pitting  on  an 
effectively  coated  and  cathodically 
protected  pipeline. 

16.  Section  195.56^8  added  to  read  as 
follows: 

§195.56    Filling  safety-related  condition 
reports. 

(a)  Each  report  of  a  safety-related 
condition  under  9  191.55(a)  must  be  filed 
(received  by  the  Secretary)  in  writing 
within  5  working  days  (not  including 
Saturday,  Sunday,  or  Federal  holidays) 
after  the  day  a  representative  of  the 
operator  first  determines  that  the 
condition  exists,  but  not  later  than  10 
working  days  after  the  day  a 
representative  of  the  operator  discovers 
the  condition.  Separate  conditions  may 
be  described  in  a  single  report  if  they 
are  closely  related. 

(b)  The  report  must  be  headed 
"Safety-Related  Condition  Report"  and 
provide  the  following  informatioru 

(1)  Name  and  principal  address  of 
operator. 

(2)  Date  of  report. 

(3)  Name,  job  title,  and  business 
telephone  number  of  person  submitting 
the  report 

(4)  Name,  job  title,  and  business 
telephone  number  of  person  who 
determined  that  the  condition  exists. 

(5)  Date  condition  was  discovered  and 
date  condition  was  first  determined  to 
exist. 

(8)  Location  of  condition,  with 
reference  to  nearest  street  address.  , 
offshore  ptalform.  survey  station 
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number,  milepost,  landmark,  or  name  of 
pipeline,  as  appropriate. 

(7)  Description  of  the  condition, 
including  circumstances  leading  to  its 
discovery  and  any  significant  effects  of 
the  condition  on  safety. 

(fl)  The  corrective  action  taken 
(including  reduction  of  pressure  or 
shutdown)  before  the  report  is  submitted 
and  the  planned  follow-up  or  future 
corrective  action,  including  the 
anticipated  schedule  for  starting  and 
concluding  such  action. 

17.  Section  195.58  is  revised  to  read  as 
follows: 

§  195.58    Addressee  for  written  reports. 

Each  w'iflen  report  required  by  this 
■  subpart  ihumI  be  made  to  the 
Information  Resources  Manager,  Office 
of  Pipeline  Safety,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  Room 
8417,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  However, 
accident  reports  for  intrastate  pipelines 
subject  to  the  jurisdiction  of  a  State 
agency  pursuant  to  a  certification  under 
section  205  of  the  Hazardous  Liquid 
Pipeline  Safety  Act  of  1979  may  be 
submitted  in  duplicate  to  that  State 
agency  if  the  regulations  of  that  agency 
require  submission  of  these  reports  and 
provide  for  further  transmittal  of  one 
copy  within  10  days  of  receipt  to  the 
Information  Resources  Manager.  Safety- 
related  condition  reports  required  by 
§  195.55  for  intrastate  pipelines  mus.t  \ie 
submitted  concurrently  to  the  State 
agency,  and  if  that  agency  acts  as  an 
agent  of  the  Secretary  with  respect  to 
interstate  pipelines,  safety-related 
condition  reports  for  these  pipelines 
must  be  submitted  concurrently  to  that 
agency. 

18.  Section  195.402  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  195.402    Procedural  manual  for 
operations,  maintenance,  and  emergencies. 

•  •  *  *  • 

(f)  Saffty-relattjd  condition  reports. 
The  manual  required  by  paragn^ph  (a)  of 
this  section  must  include  instructions 
enabling  personnel  who  perform 
operation  and  maintenance  activities  to 
recognize  conditions  that  potentially 
may  be  safety-related  conditions  that 
are  subject  to  the  reporting  requirements 
of  §  195.55. 

Issued  in  Washington,  DC,  on  fiine  27, 
1988. 
M.  Cynthia  Douglass. 

\  Administrator,  Research  and  Special 
Programs  Administration. 

[FR  Doc.  88-14758  Filed  0-30-88;  8;45  amj 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

Use  of  Steel  Shot  in  Muzzleloading 
Shotguns;  Migratory  bird  hunting 

AGENCY:  Migratory  Bird  Management 

Office,  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  decision  and 

availability  of  study  results. 

summary:  The  Fish  and  Wildlife  Service 
(Service).  Department  of  Interior,  is 
providing  in  this  notice  the  summary  of 
a  study  report  titled  "Suitability, 
compatibility,  limitations  and  safety  of 
steel  shot  in  12  guage  black  powder 
muzzleloading  shotguns."  Also,  the 
Service  has  decided  to  remain  with  the 
September  1, 1988,  effective  date  for  all 
waterfowl  and  coot  hunters,  including 
those  using  loose  shot,  to  comply  with 
nontoxic  shot  requirements  in  nontoxic 
shot  zones. 

FOR  FURTHER  INFORMATION  CONTACT 
Keith  A.  Morehouse  or  Roliin  D. 
Sparrowe  at  (202)  254-3207. 
SUPPtEMENTARY  INFORMATION:  Concern 
was  expressed  in  1986  that 
muzzleloading  hunters  should  also  be 
included  in  the  developing  nationwide 
ban  on  lead  shot  to  take  waterfowl  and 
coots.  As  a  result,  in  1987  in  the 
proposed  rule  on  "Zones  in  which  lead 
.shot  will  be  prohibited  for  the  taking  of 
waterfowl,  coots  and  certain  other 
species  in  the  1988-89  season  (52  FR 
16.36),  the  Service  proposed  inclusion  of 
loose  shot  in  the  50  CFR  20.21(j) 
restrictions  on  methods  of  taking.  On  the 
basis  of  response  from  the 
muzzleloading  industry  and  community, 
the  Service  concluded  that:  (a)  No 
unusually  great  health  and  safety 
problems  exist  for  muzzleloading 
hunters  using  steel  shot  in  modern 
construction  muzzleloading  shotguns;  (b) 
shooting  steel  shot  will  not  harm  the 
modern  muzzleloading  shotgun  that 
steel  shot  is  used  in  (provided  the 
appropriate  loading  components  are 
used);  and  (c)  steel  shot  is  an  effective 
toi)l  for  harvesting  waterfowl  when  used 
in  a  muzzleloading  shotgun  at  ranges 
commonly  accepted  by  muzzleloading 
hunters  as  being  effective  for  lead  shot. 
The  Service  then  published,  as  a  final 
rule  (52  FR  27352),  the  changes  in 
§  20.21  (j)  that  require  all  hunters  of  wild 
waterfowl  and  coots  to  use  nontoxic 
shot  in  nontoxic  shot  zones.  The 
inclusion  of  muzzleloading  hunters 
becomes  efi'ective  on  September  1, 1988. 
This  action  is  taken  pursuant  to  the 
authority  vested  in  the  Secretary  of  the 


Interior  by  the  Migratory  Bird  Treaty 
Act,  as  amended  (16  U.S.C.  703  etst^q.; 
40  Stat.  755). 

Since  the  final  rulemaking,  the  Servi«» 
has  funded  a  study  on  the  use  of  steel 
shot  in  muzzleloaders.  This  two-part 
study,  load  data  development  and 
destruction  testing,  demonstrated  that 
hunting  waterfowl  with  steel  shot  in 
muzzleloaders  can  be  safe  and  effective. 
The  abstract  of  the  study  report  is  as 
follows: 

The  suitability,  conipatibihty, 
limitations,  and  safety  of  steel  shot 
when  loaded  in  12  gauge,  black  powder 
muzzleloading  shotguns  were  assessed 
in  field  testing  in  .North  Dakota  and 
Arkansas  and  in  laboratory  testing  in 
Oregon  and  Maryland  during  1987-88. 
Three  successful  12-gauge  1  Vs  ounce 
(492  grains)  and  four  successful  1  ounce 
(437  grains)  steel  shot  loads  were 
developed  using  GOEX  FTg  black 
powder  and  Non-Toxic  Components 
steel  shot  wads.  Destruction  testing  of 
four  12-gaune  muzzleloading  shotguns, 
using  the  highest  pressure  load  of  the 
successful  loadings  as  a  baseline  load 
together  with  overcharge  variations 
thereof,  pmduced  no  significant  damage 
to  any  of  the  guns  tested.  All  seven  of 
the  black  powder  steel  shot  loads 
developed  were  found  to  be  within  the 
safe  operating  limits  of  each  of  the  guns 
tested.  Surmountable  problems  were 
encountered  in  ejecting  unhampered 
release  of  steel  shot  pellets  from  the 
one-piece  plastic  steel  shot  wads  tested. 
Insurmountable  problems  were 
encountered  in  seating  one-piece  plastic 
steel  shot  wads  oi)  black  powder 
charges  in  muzzleloading  shotguns 
containing  choke  configurations  of 
conical  or  parallel  design  and 
constrictions  of  any  significant  degree. 
Successful  patterns  were  obtained  from 
steel  shot  in  unchoked  (cylinder  bored) 
muzzleloaders,  but  only  with  a  very 
limited  range  of  pellet  sizes  per  firearm. 

Results  indicate  that  steel  shot  can  be 
successfiilly  loaded  in  unchoked 
muzzleloading  shotguns  of  modem 
design,  but  safety  can  be  absolutely 
assured  only  in  the  four  specific  mo^iels 
subjected  to  destruction  testing. 
However,  steel  shot  could  not  be 
successfully  loaded  in  muzzleloading 
shotguns  containing  choke  constrictions, 
except  jug-choked  muzzleloaders.  If 
coarse-thread,  screw-on  choke  devices 
can  be  developed  and  marketed  for 
muzzleloaders,  then  there  is  a  high 
likelihood  that  all  problems  with  wad 
seating  in  choked,  single-barreled 
muzzleloaders  can  be  resolved.  If 
sufficiently  strong,  coarse-thread,  surew- 
in  choke  devices  can  be  developed  and 
marketed  for  muzzleloaders,  then  there 
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is  a  high  likelihood  that  all  problom.s 
with  wad  seating  in  choked,  double- 
harrelf d  muzzleloaders  can  be  resolved. 
Additional  research  is  necessary  if  it  is 
d.  sired  that  black  powder  steel  shot 
loading  data  and  the  inventory  of  tested 
and  proven-safe  muzzleloading  shotgun 
makes  and  models  be  expanded. 
Additional  research  is  also  necessary  if 
it  is  desired  that  Pyrodex  powder  be 
int.luded  in  steel  shot  muzzleloadiiig 
data  development  efforts. 

Recently,  a  survey  was  conducted  by 
the  Service  regarding  the  regulatory 
and/or  statutory  actions  that  have  been 
tiiken  at  the  State  level  with  regard  to 
int  hiding  miizzleloading  hunters  in  the 


requirement  to  use  nontoxic  shot  for 
waterfowling  in  nontoxic  shot  zones.  Of 
the  46  States  affected  by  zoning, 
approximately  34  currently  require 
muzzleloaders  to  shoot  steel  shot  in 
nontoxic  shot  zones.  The  other  12  Stales 
are  awaiting  further  Service  actions 
and/or  will  simply  adopt  the  Federal 
regulations.  The  results  of  the  load 
development  and  destructive  testing 
study  indicate  that  some,  but  probably 
few,  hunters  will  be  inconvenienced  by 
this  decision.  However,  it  has  been 
demonstrated  that  shooting  steel  shot 
with  some  muzzleloaders  can  be  both 
safe  and  effective. 


In  consideration  of  the  positive  results 
of  the  study  and  regulatory/statutory 
processes  of  both  the  States  and  the 
Federal  government,  the  Service  has 
decided  not  to  delay  the  implementation 
of  this  rule. 

For  a  copy  of  the  full  report  referenced 
above,  please  send  a  request  to  the 
Office  of  Migratory  Bird  Management. 
U.S.  Fish  and  Wildlife  Service.  Room 
530,  Matomic  Building.  Washington,  DC 
20240. 

Dated:  June  -p.  1H«R. 
Frank  Dunkle. 
Ihtvclvr. 
[KR  Doc.  B«-14835  KIImI  6-30-88:  ft:4S  am| 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGtSTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  Tt>e  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  trie  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martcettaig  Service 

7CFRPart927 

Proposed  Expenses  and  Assessment 
Rate  for  Marketing  Order  Covering 
Winter  Pears  Grown  in  Oregon, 
Wasliington,  and  CaNf omia 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
927  for  the  1988-89  fiscal  year 
established  for  that  order.  The  proposal 
is  needed  for  the  Winter  Pear  Control 
Committee  to  incur  operating  expenses 
during  the  1988-89  fiscal  year  and  to 
collect  funds  during  that  year  to  pay 
those  expenses.  This  would  facilitate 
program  operations.  Funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 
date:  Comments  must  be  received  by 
July  15, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2085-S.  Washington. 
DC  20900-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  J.  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  Room  2525-S,  Washington. 
DC  20090-6456,  telephone  202-475-919. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
927  (7  CFR  Part  927|  regulating  the 
handling  of  winter  pears  grown  in 
Oregon.  Washington,  and  California. 
The  order  is  effective  under  the 


Agricultural  Marketing  Agreement  Ad 
of  1937.  as  amended  [7  U.S.C.  601-674J, 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1312-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agiicultural 
Marketing  Service  (AMS)  hits 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  96  handlers 
of  winter  pears  under  this  marketing 
order,  and  approximately  1,800  winter 
pear  producers  in  Washington,  Oregon, 
and  California.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000.  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  arc  less  than 
$3,500,000.  The  majority  of  the  handlers 
and  producers  may  be  classified  as 
small  entities. 

Each  marketing  order  administered  by 
the  Department  of  Agriculture  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  armual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  for  approval.  The 
members  of  the  adnunistrative 
committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 
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The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity  (e.g.. 
pounds,  tons,  boxes,  cartons,  etc.). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committee  before  a  season 
staits.  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessmant  rate  approvals  must  be 
expedited  so  that  the  committees  will 
h«ve  funds  to  pay  their  expenses. 

The  Winter  Pear  Budget  Committee, 
which  is  a  subcommittee  of  the  Winter 
Pear  Control  Committee,  recommended 
proposed  1988-89  fiscal  year 
expenditures  of  $3,593,110  and  an 
assessment  rate  of  $.30  per  standard 
box,  or  equivalent,  of  pears  shipped 
under  M.0. 927.  In  comparison.  1987-88 
fiscal  year  budgeted  expenditures  were 
$3,816,563  and  the  assessment  rate  was 
$.30  per  standard  box  or  equivalent. 
There  was  also  a  supplemental 
assessment  at  the  rate  of  $.16  per 
standard  box,  or  equivalent,  of  comice 
pears  for  promotion. 

Major  expenditure  items  this  year  in 
comparison  to  1987-88  budgeted 
expenditui-es  (in  parentheses)  are 
$2,850,997  ($3,049,494)  for  paid 
advertising.  $372,118  ($324,413)  for 
contingencies  to  cover  unanticipated 
expenses,  and  $145,000  ($141,235)  for 
resaarch  designed  to  improve  winter 
pear  yields  and  quality.  The  remaining 
expenses,  which  are  primarily  for 
program  administration,  are  budgeted  at 
about  last  year's  amounts. 

Assessment  income  for  the  1988-89 
fiscal  year  is  expected  to  total 
$3,167,775,  based  on  the  shipment  of 
10,559.250  packed  boxes  of  pears.  Other 
available  hmds,  such  as  $20,000  in  prior 
year  assessments,  $15,000  in 
miscellaneous  income,  $75,000  in 
voluntary  intrastate  assessments,  and  a 
reserve  of  $315,335  carried  into  this 
fiscal  year,  will  be  utilized  to  cover  the 
proposed  1988-89  fiscal  year 
expenditures  of  $3,593,110. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessmants  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
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costs  would  be  significantly  offset  by 
the  benefits  derived  from  |he  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Winter  Pear  Control  Committee 
plans  to-meet  July  12. 1988,  to  finalize 
the  proposed  expenses  and  assessment 
rale  for  the  1988-89  fiscal  year. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approvals  for  the  pear  program  need  to 
be  expedited.  The  committee  needs  to 
have  sufflcient  funds  to  pay  its 
expenses,  which  are  incurred  on  a 
continuous  basis. 

List  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements  and  orders. 
Winter  Pears.  Oregon.  Washington,  and 
California. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  S  9Z7.228 
be  added  as  follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON,  WASHINGTON,  AND 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  927  continues  to  read  ae  follows: 

Authority:  Sees.  1-19. 48  Slut.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  New  S  927.228.  is  added  to  read  as 
follows: 

§  927.226    Expenses  and  assessnwnt  rate. 
Expenses  of  $3,593,110  by  the  Winter 
Pear  Control  Committee  are  authorized, 
and  an  assessment  rate  of  $.30  per 
standard  box.  or  equivalent,  of  pears  is 
established,  for  the  fiscal  year  ending 
lune  30. 1989.  Unexpended  funds  from 
the  1988-69  fiscal  year  may  be  carried 
over  as  a  reserve. 

Dated:  lune  28. 1988. 
William  |.  Doyle. 

Associate  Deputy  Director,  Fruit  and         , 
Vegetable  Division. 

[tH  Doc.  8&-1489S  Filed  6-30-88:  e:4.S  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  160 

Arbitration  or  Ottter  Dispute 
Settlement  Procedures 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Proposed  rule. 


summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  to  amend  its  rules  governing 
arbitration  or  other  dispute  settlement 
procedures.  The  proposed  amendment 
would  require  that  when  a  customer 
who  has  signed  a  pre-dispute  agreement 
notifies  a  registrant,  or  when  a  registrant 
notifies  such  a  customer,  of  its  intent  to 
submit  a  claim  to  arbitration,  the 
registrant  must  provide  the  customer 
with  a  list  of  three  or  more  organizations  - 
qualified  to  conduct  arbitration 
proceedings  under  the  Commission's 
rules.  One  of  the  listed  organizations 
would  have  to  be  a  registered  futures  ' 
association.  The  National  Futures 
Association  ("NFA")  is  currently  the 
only  registered  futures  association.  The 
Commission's  rules  currently  require 
that  only  two  organization  qualified  to 
conduct  arbitration  proceedings  be 
listed,  and  a  registered  futures 
association  is  not  specifically  required 
to  be  included  on  the  list  The 
Commission  anticipates  that  thir 
proposed  rule  amendment,  if  adopted, 
would  encourage  greater  use  of  the  NFA 
as  an  arbitration  forum. 
date:  Comments  must  be  submitted  on 
or  before  August  30, 1988. 
ADDRESS:  Comments  should  be 
submitted  to  the  Office  of  the 
Secretariat.  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  DC  20581.  References 
should  be  made  to  Part  180— 
Arbitration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent.  Associate  Chief 
Counsel.  Division  of  Trading  and 
Markets,  at  the  above  address. 
Telephone  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION: 

I.  Proposed  Amendment  to  Commission 
Rule  180J(b)(4) 

The  Commodity  Exchange  Act  ("Act ") 
requries  each  contract  market  and 
registered  futures  association  to  provide 
a  fair  and  setUement  of  customers' 
claims  and  grievances  against  any 
member  or  employee  thereof  Sections 
5a(ll)  and  17(b)  (10)  of  the  Act.  7  U.S.C. 
7a(ll)  and  21(b)((10)  (1982).  The 
Commission  has  adopted  regulations 
relating  to  such  proceedings  and  to 
voluntary  predispute  agreements.  17 
CFR  Part  180  (1987). 

The  Commission  amended  its  Part  180 
rules  relating  to  arbitration  or  other 
dispute  settlement  procedures  in  1983. 
48  FR  22133  (May  17, 1983).  At  that  time, 
the  substance  of  the  current  Rule 
180.3(b)(4)  was  adopted,  which  provides 
that  a  pre-dispute  agreement  must 
advise  the  customer  that  he  or  she  may 
select  an  arbitration  forum  when  a 


dispute  arises.'  Therefore,  a  customer  is 
not  bound  to  arbitrate  in  an  unfavorable 
or  distant  forum  without  his  or  her 
consent.  A  registrant  is  required  to 
supply  the  cusromer  with  a  list  of  at 
least  two  arbitration  forums,  and  the 
rules  of  procedure  of  those  forums, 
within  ten  business  days  after  die 
receipt  of  notice  from  the  customer  that 
he  or  bhe  intends  to  submit  a  dispute  to 
arbitration,  if  the  registrant  seeks  to 
initiate  arbitration  proceedings,  notice 
to  that  effect  must  be  accompanied  by 
the  list  of  at  least  two  arbitration  fontms 
and  their  applicable  rules.  The  list  of 
forums  must  include:  (1)  The  contract 
market,  if  available,  upon  which  the 
transaction  giving  rise  to  the  dispute 
was  executed  or  could  have  been 
executed,  or  a  registered  futures 
association  designated  by  such  contract 
market;  *  and  (2)  at  least  one  other 
organization  which  will  provide  the 
customer  with  the  opportunity  to  select 
the  location  of  the  arbitration 
proceeding  from  among  several  major 
cities  in  diverse  geographic  regions,  and 
which  provide  "mixed  panels"  of 
arbitrators.' 

Although  the  NFA  potentially  could 
be  included  in  the  arbitration  forums  list 
under  either  the  first  or  second  category 
of  current  Rule  lB0.3(b)(4).  and  many 
registrants  do  include  the  NFA  under  the 
second  category,  there  is  no  requirement 
that  NFA  be  listed.  This  may  have  been 
appropriate  in  1983  when  NFA's 
arbitration  program  was  in  its  nascent 
stage.  However,  NFAs  arbitration 
program  is  now  fully  developed,  as 
evidenced  by  the  fact  that  NFA 
currently  has  a  roster  of  more  than  1,450 
qualified  persons  in  49  states  who 
volunteer  to  serve  as  arbitrators.* 

Although  the  Commission  notes  that 
the  NFA  received  a  record  288  demands 
for  arbitration  and  issued  116  arbitration 
decisions  during  the  12  months  ending 
September  30. 1987,  »  substantial 


'  Th»>  Commigsion  subsequently  amended  the 
Part  tSU  rule*  to  cover  cerlain  new  caleftoriea  of 
regiaUar.to.  48  KR  41152  (Septemt)er  14. 1963).  All 
cxtegorlef  of  regislranis  are  now  covered  by  the 
Part  ISO  rule*  except  for  leverage  transaction 
mefLhantft  and  their  associated  persons. 

*  To  date  no  contract  marVel  has  so  designated 
the  NI'A.  the  only  registered  futures  association. 

>  48  fR  22133.  at  22140.  Customers  who  do  not 
enter  into  a  pre-dispute  agreement  are  not  required 
to  be  afforded  the  choice  of  at  least  two 
organizations,  as  provided  for  in  Rule  ie0.3(bK4). 
The  Commission  considered  whether  to  allow 
ctiBtomcrs  who  had  not  entered  into  a  pre^lispole 
agreement  the  same  protection,  but  determined  that 
further  rulemaking  in  this  area  was  not  necessary. 
Id.  at  22141. 

*  National  Futures  Association  1987  Annual 
Review,  at  11. 

•W. 


numbers  of  futures  customer  arbitration 
disputes  are  being  conducted  by  the 
alternative  arbitration  forums,  which 
include  the  American  Arbitration 
Association  ("AAA"),  the  New  York 
Stock  Exchange  ("NYSE"),  and  the 
National  Association  of  Securities 
Dealers  ("NASD").  The  NFA  conducted 
an  arbitration  survey  last  year  at  the 
request  of  the  Commission's  Division  of 
Trading  and  Markets  and  attempted  to 
obtain  information  on  the  number  of 
futures  disputes  arbitrated  at  forums 
other  than  the  NFA  or  a  contract  market. 
The  NFA  contacted  die  AAA.  NYSE  and 
NASD  for  information,  but  it  was  only 
able  to  obtain  specific  data  from  the 
AAA,  with  the  other  two  organizations 
providing  estimates.  The  specific  data 
supplied  by  AAA  showed  that  92  futures 
disputes  had  been  filed  with  AAA  in 
1984, 81  had  been  filed  in  1985  and  58 
had  been  filed  in  1986.  TTie  last  year  for 
which  the  Commission  has  specific 
statistics  regarding  NYSE  arbitrations  of 
futures  disputes  is  1984,  when  Uie  NYSE 
conducted  259  arbitrations  of  futures 
disputes.  Even  if  the  NYSE  arbitrations 
of  futures  disputes  have  declined  at  a 
rate  similar  to  the  decrease  in  futures 
filings  with  the  AAA,  the  number  of 
arbitrations  under  the  auspices  of  die 
NYSE  of  futures  customer  disputes 
would  be  about  the  same  as  those 
conducted  by  the  NFA. 

Such  a  situation,  where  large  numbers 
of  futures-related  arbitration  cases  are 
heard  in  forums  other  than  a  futures 
industry  self-regulatory  organization 
("SRO"),  raises  concerns  for  the 
Commission  in  the  context  of  its 
oversight  responsibilities  under  sections 
5a(ll)  and  17a(6)(10)  of  die  Act,  and  Part 
180  of  the  rules  and  Rule  170.8 
promulgated  thereunder.  Particularly, 
Commission  Rule  180.3(b)(7)  requh-es 
that  if  a  pre-dispute  agreement  specifies 
a  forum  for  arbitration  other  than  a 
contract  market  or  registered  futures 
association,  the  procedures  of  such 
forum  must  be  "fair  and  equitable"  as 
prescribed  in  Commission  Rule  180.2. 
ITie  Commission  monitors  compliance 
widi  die  Part  180  rules  dirough  its 
regular  oversight  program.  "The 
Commission  is  also  concerned  that 
arbitrators  in  non-futures  forums  may 
not  he  familiar  with  the  intricacies  of 
futures  trading. 

The  Commission  believes  that  futures 
customers  should  be  made  aware  that 
the  NFA  is  an  arbitration  forum  for 
disputes,  and  that  such  awareness  may 
lead  to  greater  use  of  the  NFA  forum  as 
compared  to  non-futures  forums.  Hie 
arbitration  survey  conducted  by  the 
NFA  shows  that  although  a  majority 
(53  J  percent)  of  all  futures  commission 


merchants  ( "FCMs")  responding  to  the 
survey  list  the  NFA  as  a  qualified 
arbitration  forum,  barely  one-third  (35.7 
percent)  of  those  firms  dually  registered 
as  FCMs  and  securities  broker-dealers 
list  the  NFA  as  a  qualified  arbitration 
forum.  Even  among  those  FCMs  which 
are  not  also  securities  broker-dealers, 
only  about  two-thirds  (68.7  percent)  of 
those  firms  list  NFA  as  a  qualified 
arbitration  forum.  The  Commision 
believes  that  those  percentages  should 
be  raised  to  100  percent  in  all  cases,  and 
that  this  in  turn  will  lead  to  greater  use 
of  the  NFA  as  an  arbitration  forum  and 
simplify  the  Commission's  arbitration 
oversight  function. 

II.  Odier  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq..  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  these  rules  on 
small  businesses.  In  this  connection,  the 
Commission  previously  has  determined 
that  FCMs  and  registered  commodity 
pool  operators  should  not  be  considered 
small  entities  for  purposes  of  the  RFA.  • 
With  respect  to  commodity  trading 
advisors,  floor  brokers,  and  introducing 
brokers,  the  Commission  has  stated  that 
it  would  evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  should  be  considered  to  be  small 
entities,  and  if  so,  that  it  would  analyze 
the  economic  impact  on  them  of  any 
rule.  ■*  Because  the  rule  proposed  herein 
would  amend  the  Commission's 
arbitration  rules  that  currendy  are 
applicable  to  the  above-mentioned 
registrants  and  would  not  result  in  any 
additional  burdens,  the  Commission 
believes  that  the  proposals,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  the  above-noted  entities. 
Therefore,  pursuant  to  section  3(a)  of  the 
RFA.  5  U.S.C.  805(b),  the  Chairman  of 
the  Commission  certifies  that  the 
pl'oposed  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  enUties. 
Nonetheless,  the  Commission 
specifically  requests  comments  on  the 
impact,  if  any,  the  proposed  rule 
amendment  may  have  on  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  ReducUon  Act  of  1980 
("PRA")  44  U.S.C.  3501  et  seq..  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collecdon  of  informaUon 


*  47.fr  18618^18620  (April  30. 1982). 

'  47  FR  leejB.  1B020  (April  30, 1982)  (commodity 
trading  advigors  and  floor  brokers);  48  FR  35248. 
3527S  (August  3. 1983)  (introducing  brokers). 


as  defined  by  the  PRA.  In  compliance 
with  the  Pl^  the  Commission  has 
submitted  Rule  180.3  as  part  of 
information  collection  number  3038- 
0022.  The  Commission  has  determined 
that  this  proposed  rule  amendment  will 
not  change  materially  the  information 
collection  burden  associated  with 
number  3038-0022. 

Copies  of  the  0\ffl  approved 
information  collection  package 
concerning  OMB  control  number  3038- 
0022  may  be  obtained  from  Bob  Neal. 
Office  of  Management  and  Budget, 
Room  3228.  NEOB.  Washington,  DC 
20503.  (202)  395-7340. 

List  of  Subjects  in  17  CFR  Part  188 

Arbitration,  Claims. 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  4c.  4d.  4f,  4k,  5a,  8a. 
and  17  thereof  (7  U.S.C.  6c.  6d,  6f,  6k,  7a, 
12a,  and  21),  hereby  proposes  to  amend 
Part  180  of  Chapter  I  of  Tide  17  of  the 
Code  of  Federal  Regulations  as  follows. 

PART  180— ARBITRATION  OR  OTHER 
DISPUTE  SETTLEMENT  PROCEDURES 

1.  The  authority  citation  for  Part  180  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  7  U.S.C.  6c,  6d.  6f.  6k.  78. 12a. 
and  21,  unless  otherwise  noted. 

2.  Section  160.3  is  proposed  to  be 
amended  by  revising  paragraph  (b)(4)  to 
read  as  follows: 

§  180.3    Voluntary  procedure  and 
compulsory  payments. 

***** 

(b)  •  •  • 

(4)  The  agreement  must  advise  the 
customer  that,  at  such  time  as  he  or  she 
may  notify  the  futures  commission 
merchant,  introducing  broker,  floor 
broker,  commodity  pool  operator, 
commodity  trading  advisor  or 
associated  person  that  he  or  she  intends 
to  submit  a  claim  to  arbitration,  or  at 
such  time  as  such  person  nofifies  the 
customer  of  its  intent  to  submit  a  claim 
to  arbitration,  the  customer  will  have 
the  opportunity  to  elect  a  qualified 
forum  for  conducting  the  proceeding. 
Within  ten  business  days  after  receipt  of 
such  notice  from  the  customer,  or  at  the 
time  the  futures  commission  merchant, 
introducing  broker,  floor  broker, 
commodity  pool  operator,  commodity 
trading  advisor  or  associated  person  so 
notifies  the  customer,  the  futures 
commission  merchant,  introducing 
broker,  ix)mmodity  pool  operator, 
commodity  trading  advisor  or 
associated  person  must  provide  the 
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customer  with  a  list  of  three  or  more 
organizations  whose  procedures  qualify 
them  to  conduct  arbitrations  in 
accordance  with  the  requirements  of 
§  180.2  of  this  part,  together  with  a  copy 
of  the  rules  of  each  forum  listed.  The  list 
must  include:  (i)  The  contract  market,  if 
available,  upon  which  the  transaction 
giving  rise  to  the  dispute  was  executed 
or  could  have  been  executed  or  a 
registered  futures  association 
designated  by  such  contract  market:  (ii) 
A  registered  futures  association;  and  (iii) 
At  least  one  other  organization  which 
will  provide  the  customer  with  the 
opportunity  to  select  the  location  of  the 
arbitration  proceeding  from  among 
several  major  cities  in  diverse 
geographic  regions  and  which  will 
provide  the  customer  with  the  choice  of 
a  panel  or  other  decision-maker 
composed  of  at  least  one  or  more 
persons,  of  which  at  least  a  majority  are 
not  members  or  associated  with  a 
member  of  a  contract  market  or 
employee  thereof,  and  which  are  not 
otherwise  associated  with  a  contract 
market  (mixed  panel).  The  customer 
shall,  within  forty-five  days  after  receipt 
of  such  list,  notify  the  opposing  party  of 
the  organization  selected.  A  customer's 
failure  to  provide  such  notice  shall  give 
the  opposing  party  the  right  to  select  an 
organization  from  the  list. 
ft        *        *        *        * 

Issued  in  Washington.  DC  on  |une  2a  1988 
hy  the  Commission. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
\VR  Doc.  88-14887  Filed  6-30-88;  8:45  am| 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1910 

tDocket  No.  H-020] 

Air  Contaminants;  Correction 

AOENCV:  Occupational  Safety  and 
Mealth  Administration  (OSHA). 
Department  of  Labor. 
ACTION:  Proposed  Rule;  Changes  In 
Dates  for  Submission  of  Documents  and 
Hearing:  Corrections. 

summary:  OSHA  proposed  on  June  7. 
1988  at  53  FR  20960  to  amend  its  Air 
Contaminants  standards.  29  CFR 
1910.1000.  Tables  Z-1.  Z-2  and  Z-3  and 
to  add  a  Table  Z-4.  A  number  of 
organizations  have  requested  extensions 
of  the  time  to  comment.  Accordingly 
OSHA  is  extending  the  dates  for 
submissions  and  comments  and 


changing  the  hearing  dates  as  set  forth 
below,  it  should  be  noted  that  the  new 
dates  for  submissions  are  dates  for 
receipt  by  OSHA.  not  post  mark  dates. 

In  addition  several  corrections  are 
made.  Some  numbers  in  the  Executive 
Summary  of  Appendix  B  are  corrected. 
The  correct  numbers  did  appear  in  the 
body  of  Appendix  B  and  in  section  V  of 
the  preamble.  A  correction  is  also  made 
to  the  nuisance  dust  entry  to  indicate 
that  the  proposed  change  is  to  the  Total 
Dust  entry.  For  several  Silica  and 
Vanadium  entries  the  term  "respirable" 
was  mistakenly  omitted  and  is 
corrected.  Mistakenly  omitted 
explanatory  text  is  inserted  for  the 
Vegetable  Oil  Mist  and  Wood  Dust 
entries. 

DATES:  Written  comments  on  the 
proposed  standard  must  be  received  by 
OSHA  no  later  than  July  25. 1988. 
Notices  of  intention  to  appear  at  the 
informal  rulemaking  hearings  on  the 
proposed  standard  must  be  received  by 
OSHA  no  later  than  July  11. 1988. 
Individuals  who  wish  to  comment  or 
appear  during  the  public  hearings  must 
see  section  VIII  of  the  June  7. 1988 
Notice,  53  FR  21262.  for  specific 
requirements. 

Parties  who  request  more  than  10 
minutes  for  their  presentations  at  the 
informal  public  hearing  and  parties  who 
will  submit  documentary,  evidence  at  the 
hearing  must  submit  the  full  text  of  their 
testimony  and  all  documentary  evidence 
so  it  is  received  by  OSHA  no  later  than 
July  25. 1988.  The  informal  rulemaking 
hearing  is  scheduled  to  begin  on  July  28. 
1988  and  continue  through  August  12. 
1988  or  such  earlier  date  when  all 
testimony  is  completed.  It  is  intended 
that  August  19. 1988  be  the  deadline  for 
post  hearing  evidence  and  September  2. 
1988  be  the  deadline  for  posl  hearing 
briefs. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Docket  Officer, 
Docket  No.  H-020,  Room  N-3670,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 
telephone  (202)  523-7894. 

Notices  of  intention  to  appear, 
testimony  and  documentary  evidence  to 
be  submitted  at  the  hearing  are  to  be 
sent  to  Mr.  Tom  Hall.  OSHA  Division  of 
Consumer  Affairs.  Docket  No.  H-020, 
Room  N-3847,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.. 
Washington.  DC  20210.  telephone  (202) 
523-8615. 

The  hearing  will  be  held  in 
Washington.  DC.  in  the  Auditorium. 
Frances  Perkins  Department  of  Labor 
Building,  Third  and  Constitution  Avenue 
NW.  The  informal  public  hearing  will 
begin  at  9:30  A.M. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster,  Director.  Office  of 
Information  and  Consumer  Affairs. 
OSHA.  U.S.  Department  of  Labor.  Room 
N-3G49.  200  Constitution  Avenue  NW.. 
Washington.  DC  20210.  Telephone  (2021 
523-8151. 

Corrections 

Federal  Register  Document  88-12213. 
50  FR  20960-21392  of  June  7. 1988  is 
conected  as  follows: 

1.  On  page  21276.  Table  Z-3.  listing  for 
•INERT  OR  NUISANCE  DUST."  the 
asterisk  is  removed  from  the  entry 
"Respirable  fraction"  and  added  to  the 
entrj'  'Total  dust". 

2.  On  page  21295.  Table  Z-4. 
the  words.  "Respirable  Dust"  are 
added  following  the  entry  "1354  Silica. 
Crystalline.  Cristobalite".  "1356  Silica. 
Crystalline  Tridymite"  and  "1358  Silica. 
Fused". 

3.  On  page  21295.  Table  Z-4.  the  word 
"Dust"  is  added  following  the  entry 
"1355  Silica.  Crystalline  Quartz. 
Respirable". 

4.  On  page  21295.  Table  Z-4,  entry 
1357  is  corrected  to  read  "Silica, 
Crystalline  Tripoli  (As  Contained 
Respirable  Quartz)". 

5.  On  pcge  21298,  Table  Z-4,  entry 
1421  is  corrected  to  read  "Vanadium 
(V.a.  Respirable  Dust)" "  and  entry  1422 
is  corrected  to  read  "Vanadium  (VzOs. 
Respirable  Fume)*". 

6.  On  page  21298.  Table  Z-4.  entry 
"1423  Vegetable  Oil  Mist",  a  Footnote 

is  added  to  read  "Except  castor 

oil.  cashew  nut  or  similar  irritant  oils." 

7.  On  page  21298.  Table  Z-4.  entry 
1430a  is  corrected  to  read  "WOOD 
DUST  (Certain  Hard  Woods  Such  as 
Beech  and  Oak)". 

8.  On  page  21313.  column  3.  the  last  14 
lines  are  corrected  to  read: 

"heallh  effects.  OSHA  estimates  that 
promulgation  of  the  proposed  exposure 
limits  will  result  in  a  potential  reduction 
of  over  55.000  work-related  illness  cases 
per  year,  over  23,600  lost-workday 
illness  cases  per  year,  and  over  533.000 
lost  workdays  due  to  illness  per  year. 
OSIIA's  preliminary  estimate  is  that 
industry  compliance  with  the  proposed 
exposure  limits  will  result  in  a  reduction 
of  519  fatalities  caused  by  exposure  to 
substances  that  cause  cancer, 
respiratory  disease,  cardiovascular 
disease,  or  liver  or  kidney  disease  per 
year.". 

Signed  at  Washington.  DC.  this.28(h  day  of 
|une  1988. 

John  A.  PendergrasB,  . 
Assistant  Secretary  of  Labor. 
|FR  Doc.  88-14889  Filed  6-30-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30<:FR  Part  917 

Kentucity  Permanent  Regulatory 
Program;  Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Proposed  Amendment 

agency:  Office  of  Surface  Minima 
RtH:l;i.nii;tion  and  Enforcement  (OSMRK), 
Interior. 

action:  Proposed  rule. 


summary:  OSMRK  is  announcing  the 
receipt  of  a  propostsd  amendment 
submitted  by  the  Commonwoalih  of 
Kentucky  as  a  modification  to  its 
perni.iii<!iit  regulatory  program 
(hLTo'sMfror  referrod  to  as  th«  Kpntucky 
pro;4J.;'v.|  iwdar  the  Surface  Minintj 
Conliol  .tnd  Reclam.iHon  Act  of  1977 
(SMt'RA).  The  amendment  restructures 
the  preliminary  hearing  process  in 
iJC';ordant;e  v^ith  tho  supplemental 
momor;Hidum  of  understanding 
pertaining  to  the  settlement  agreement 
'  in  MiitiojiiiJ  Wildlife  Fuderatioj:  ut  at.  v. 
Miller  at  al..  Civil  Action  No.  8G-99  (E.D. 
KY)  [hereinafter  refftrr«>d  to  as  ^WF  v. 
Millet]. 

This  notice  sets  forth  the  timos  and 
locutions  that  the  aniondment  fs 
avuilablf^  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments, 
and  information  pertinent  to  the  publi<: 
hearing. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
August  1. 1988.  to  ensure  consideration 
during  the  decision  process.  If 
requested,  a  public:  hearing  will  be  held 
on  July  2t},  1988.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4:<30"p.m.  on  July 

in.  i9fl«. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  public  hearing 
should  be  mailed  or  h.and-delivered  to 
Mr.  W.  I  lord  Tipton.  Director.  Lexington 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  at  the 
address  listed  below. 

Copies  of  the  amendment,  the 
Kentucky  program,  the  administr.itive 
record  on  Kentucky  program  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below. 
Monday  through  Friday.  9:00  a.m.  to  4:00 
p.m..  excluding  holidays.  Each  requester 
may  receive,  free  of  charge,  one  copy  of 
the  amendment  by  contacting  OSMRE's 
Lexington  Field  Office. 


Office  of  Surface  Mining  Reclanidtioh 
and  Enforcement.  Lexington  Field 
Office.  340  Lexington  Drive.  Suite  28, 
Lexington.  Kentucky  40504. 
Telephone:  (606)  233-7327 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office.  Room  5215.  IHIO  "L" 
Street  NW.,  Washington,  DC  20240, 
Telephone:  (202)  34;)-5492 

Department  for  Surf-^ce  Mining 
Reclamation  and  Enforcement,  *2 
Hudson  Hollow  Complex,  Frankfort. 
Kentucky  40601.  Telephone;  (.^,02)  564- 
6940 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  Hord  Tipton,  Director.  Lexington 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  3 10 
f-egion  Drive,  Suite  28.  Lexington. 
Kentucky  40.504;  Telephone:  (GOb)  233- 
7327. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ke.^tlJ<'ky  PiOi;-.in> 

II.  Submission  of  Ani«?nJi;ient 

III.  Procft.iures  for  P»>i)li.:  (":omment 

I.  Background  on  the  Kentucky  Pnij^m 

I'he  Kentucky  program  was 
conditionally  approved  by  the  Sf^..retary 
of  the  Interior  effective  upon  publication 
of  the  approval  notice  in  the  M.3y  18, 
1982  Federal  Register  (47  FR  21404- 
21435).  Information  pertinent  to  the 
general  background,  revisions, 
modifications  and  ariiendments  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Kentucky 
program  can  be  found  in  the  May  18, 
1982  Federal  Register.  Other  actions 
concerning  program  approval, 
subsequent  amendments  and  required 
program  amendments  are  identified  at 
.30  CP-R  917.13.  30  CFR  917.15,  and  .TO 
CFR  917.16. 

II.  Submission  of  Amendment 

In  the  supplemental  memorandum  of 
understanding  pertaining  to  settlement 
of  NWF  V.  Miller,  the  Commonwealth  of 
Kentucky  agreed  to  propose  a  program 
amendment  to  specify  that,  except  for 
notices  or  orders  ceasing  mining,  a 
preliminary  heariiig  on  any  notice  or 
order  of  the  Cabinet  need  be  scheduled  • 
only  if  requested  in  writing  by  the 
permittee  or  operator.  By  letter  dated 
April  27, 1988  (Administrative  Re(»rd 
No.  KY-799),  Kentucky  submitted  this 
amendment,  which  also  contains 
numerous  editorial  revisions  and 
clarifications  of  other  provisions  of  the 
Kentucky  Administrative  Regulations 
(KAR)  at  405  KAR  7:090. 


III.  Proc:edures  for  Public  Comment 

hi  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  also  8»wking 
comment  on  whether  the  amendments 
proposi'H]  by  Kentucky  fully  satisfy  the 
applicable  program  approval  criteria  of 
30  ere  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  beconte  a 
permanent  p;irt  of  the  Kentucky 
program. 

Written  Cosunents 

Written  comments  should  be  spenilic, 
pertain  only  to  the  changes  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentiM's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  ixjnsidered  in  th« 
final  rulem  iking. 

hihlit:  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  peison 
listed  under  "FOR  FURTHER  INFORMATNMI 
CONTACT"  by  4:00  p.m.  on  July  18. 1988. 
The  location  and  time  of  the  hearing  will 
be  arranged  with  those  persons 
requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testity  at  a 
public  hearing,  the  hearing  will  not  be 
hi^ld. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  question.4. 

The  public  hearing  will  continue  on 
the  spet;ified  date  until  all  persons 
scheduled  to  testify  have  been  beard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify  and  who  wish 
to  do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  testify  and  all 
persons  present  in  the  audience  who 
wish  to  testify  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discussthe  proposed  amendments  may 
request  a  meeting  at  the  Lexington  Field 
Office  by  contacting  the  person  listed 

under  "FOR  FURTHER  MFORMATNM 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
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nach  public  meeting  will  be  eiiterd  into 
the  administrative  record. 

List  of  Subjects  in  30  CFR  Part  917 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Richard  |.  Seibel. 

Acling  Assistant  Director.  Etistorn  Field 
Operations. 

Diite:  June  23. 1988. 
|FR  Doc.  8&-14834  Filed  6-30-88:  8:45  am] 

BILUNG  CODE  431(M)5-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
(C6013  as-07] 

Drawbridge  Operation  Regulations; 
Youngs  Bay  and  Lewis  and  Clark 
River,  WA 

agency:  Coast  Guard.  DOT. 

action:  Proposed  rule. 

SUMMARV:  At  the  requefti  of  the  Oregon 
Department  of  Transportation  (ORDOT). 
the  Coast  Guard  is  considering  a  change 
to  the  regulations  for  the  New  Youngs 
Bay  bridge  across  Youngs  Bay.  mile  0.7, 
the  Old  Youngs  Bay  bridge  across 
Youngs  Bay.  mile  2.4.  and  the  L«wis  and 
Clark  River  bridge  across  the  Lewis  and 
Clark  River,  mile  1.0.  at  Astoria.  Oregon. 
This  change  would  require  that  at  least 
one  half  hour's  advance  notice  be  given 
for  opening  the  Old  Youngs  Bay  and  the 
Lewis  and  Clark  River  bridges  at  all 
times.  Between  the  hours  of  9:00  p.m. 
and  5:00  a.m.  one  half  hour's  notice 
would  be  required  for  opening  the  New 
Youngs  Bay  bridge.  Under  this  proposed 
rule  UieTJew  Youngs  Bay  bridge  would 
have  a  person  continuously  on  duty 
except  for  those  times  when  the 
operator  must  be  absent  to  open  one  of 
the  other  bridges  in  the  vicinity.  The 
Lewis  and  Clark  River  bridge  would 
have  an  operator  in  attendance  from 
5:00  a.m.  to  9:00  p.m.  and  the  Old  Youngs 
Bay  bridge  would  not  have  an  operator 
in  attendance.  Between  the  hours  of  5:00 
a.m.  and  9:00  p.m.  requests  for  opening 
the  Old  Youngs  Bay  bridge  would  be 
made  to  the  operator  of  the  {.ewis  and 
Clark  bridge.  Between  9:00  p.m.  and  5:00 
a.m.  the  bridge  would  be  operated  by 
the  drawtender  of  the  New  Youngs  Buy 
bridge.  The  same  operator  would  also 
open  the  L^wis  and  Clark  River  bridge 
between  OKW  p.m.  and  5:00  a.nu  During 
these  same  night  hours  one  half  hour's 
notice  would  t>e  required  for  openiitg  the 
New  Youngs  Bay  bridge.  This  action 


should  relieve  the  bridge  owner  of  the 
burden  of  having  persons  constantly 
available  at  the  bridge  to  open  the  draw 
and  should  still  provide  for  the 
reasonable  needs  of  navigation. 

The  regulations  for  the  Burlington 
Northern  railroad  bridge  across  Youngs 
Bay  at  mile  0.8  would  be  revoked  since 
the  bridge  has  been  removed. 
DATE:  Comments  must  be  received  on  or 
before  August  15. 1988. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Thirteenth 
Coast  Guard  District.  915  Second 
Avenue.  Seattle,  Washington  98174- 
1067.  The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
915  Second  Avenue.  Room  3410.  Normal 
office  hours  are  between  7:45  a.m.  and 
4:15  p.m..  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  E.  Mikesell.  Chief.  Bridge  Section. 
Aids  to  Navigation  Branch.  (Telephone: 
(206)  442-5064). 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with,  or 
any  recommended  changes  in  the 
proposal.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  The  Commander.  Thirteenth 
Coast  Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are:  Austin 
Pratt,  project  officer,  and  Lieutenant 
Commander  Lawrence  I.  Kiern.  project 
attorney. 

Discussion  of  the  Proposed  Regulations 

The  Oregon  Department  of 
Transportation  has  asked  the  Coast 
Guard  to  approve  a  change  to  the 
operating  regulations  which  would 
rf;quire  that  vessels  request  openings  at 
least  one  half  hour  in  advance  of  the 
time  they  wish  to  transit  the  Youngs  Buy 
and  Lewis  and  Clark  River  bridges. 
Requests  for  openings  would  be  made  to 
the  drawtender  at  the  New  Youngs  Bay 
and  the  Lewis  and  Clark  bridges  by 
marine  radio,  telephone,  or  other 
suitable  means.  This  is  the  same 
procedure  that  is  presently  being  used 


between  the  hours  of  9:00  p.m.  and  5:00 
a.m.  for  openings  of  the  Old  Youngs  Bay 
bridge.  The  drawtenders  on  duty  would 
be  provided  with  a  portable  radio  and  a 
vehicle  to  facilitate  prompt  response  to 
opening  requests.  Records  maintained 
by  the  bridge  owner  show  that  there  has 
been  a  significant  and  consistent 
decrease  in  the  number  of  Old  Youngs 
Bay  bridge  opened  a  total  of  431  ti.mes. 
This  is  not  a  large  number  when 
considered  on  a  daily  basis.  Requests 
for  opening  of  the  Old  Youngs  Bay  and 
Lewis  and  Clark  bridges  are  infrequent 
during  the  night.  If  approved,  this 
change  would  allow  the  two  bridges  to 
be  maintained  without  operators 
continuously  present  at  all  times. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnectjssary.  Navigation  and  marine 
related  businesses  will  not  be  affected 
by  this  proposed  rule  because  the 
subject  bridges  have  been  required  to 
open  infrequently.  The  reasonable  needs 
of  these  interests  would  still  be  met  by 
the  proposed  operating  regulations. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Pari  117 

Bridges. 

Pioposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulations 
as  follows: 

PART  117-ORAWBRIOGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  146;  33 
CFR  1.0S-l(8l:  33  CFR  117.43. 

2.  Section  117.899  is  amended  by 
revising  paragraphs  (a),  (c).  and  [d)t 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  and  (d)  as 
(b)  and  (c)  respectively,  to  read  as 
follows:  •    " 
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S117J99    Youngs  Bay  and  Lewis  and 
Clark  River. 

(a)  The  draw  of  the  USlOl  (New 
Youngs  Bay)  highway  bridge,  mile  0.7 
across  Youngs  Bay  at  Smith  Point,  shall 
open  on  signal  for  the  passage  of  vessels 
from  5  a.m.  to  9  p.m.  At  all  other  times, 
the  draw  shall  open  on  signal  if  at  least 
one  half  hour's  notice  is  given  to  the 
drawtender  at  the  New  Youngs  Bay 
bridge  by  marine  radio,  telephone,  or 
other  suitable  means.  The  opening 
signal  is  two  prolonged  blasts  followed 
by  one  short  blast. 

(b)  The  draw  of  the  Oregon  State  (Old 
Youngs  Bay)  highway  bridge,  mile  2.4 
across  Youngs  Bay  at  the  foot  of  Fifth 
Street,  shall  open  on  signal  if  at  least 
one  half  hour's  notice  is  given.  Requests 
shall  be  made  to  the  drawtender  at  the 
Lewis  and  Clark  River  bridge  by  marine 
radio,  telephone,  or  other  suitable 
means  between  the  hours  of  5  a.m.  and  9 
p.m.  At  all  other  times  the  request  for 
opening  shall  be  made  to  the  operator  of 
the  New  Youngs  Bay  bridge.  The 
opening  signal  is  two  prolonged  blasts 
followed  by  one  short  blast. 

(«;)  The  draw  of  the  Oregon  State 
highway  bridge,  mile  1.0  acro.ss  the 
Lewis  and  Clark  River,  shall  open  on 
signal  if  at  least  one  half  hour's  notice  is 
given  fmm  5  a.m.  to  9  p.m.  At  all  other 
times  requests  for  opening  shall  be;  given 
to  the  operator  of  the  New  Youngs  Bay 
bridge  by  marine  radio,  telephone,  or 
other  suitable  means  at  least  one  half 
hour  in  advance.  The  opening  signal  is 
one  prolonged  blast  followed  by  four 
short  blasts. 

Dated:  July  15,  1988. 
T.J.  Wojnar, 

Rear. Admiral,  U.S.  Coost  Guard,  Commander, 
13th  Coast  Guard  District. 
(FR  Doc.  88-14801  Filed  6-30-88:  8:4.5  am\ 
BNXmO  CODE  4«10-14-4I 


33  CFR  Part  166 
ICGD  8S-034I 
RIN2115-AC81 

Port  Access  Routes,  Approach  to 
Mobile.  AL 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  Coast  Guard  proposes  to 
adjust  a  portion  of  the  western 
boundary  of  the  Mobile  Ship  Channel 
Safety  Fairway  in  the  approach  to 
Mobile.  Alabama.  The  adjustment  was 
requested  to  free  a  portion  of  a  Federal 
leaseblock  from  fairway  structure 
restrictions.  A  port  access  route  study, 
conducted  by  the  Coast  Guard, 
concluded  that  the  adjustment  is 


necessary  and  can  be  made  without 
adversely  affecting  the  purpose  for 
which  the  fairway  was  established. 
date:  Comments  must  be  received  on  or 
before  August  1. 1988. 
addresses:  Comments  should  be 
submitted  to  Commandant  (G-LRA-2/ 
21)  (CGD  88-034).  U.S.  Coast  Guard, 
2100  Second  Street  SVV.,  Washington, 
DC  20593-0001.  Comments  may  be 
delivered  to,  and  will  be  available  for 
inspection  and  copying  in,  Room  2110, 
between  the  hours  of  8:00  a.m.  and  3:30 
p.m.,  Monday  through  Friday.  exi',ept 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margie  G.  Hegy.  Project  M.mager.  Short 
Range  Aids  to  Navigation  Division, 
Office  of  Navigation  Safety  and 
Waterway  Services,  telephone  (202)267- 
0415  between  7:30  a.m.  and  3:00  p.m. 
Monday  through  Friday,  except 
holidays. 
SUPPl^MENTARY  INFORMATION: 

Request  for  Comments 

The  public  is  invited  to  participate  in 
this  proposed  rulemaking  by  submitting 
written  views,  data,  or  arguments. 
Persons  submitting  comments  should 
include  their  name  and  address,  identify 
this  notice  as  CGD  88-034,  and  give  the 
reasons  for  the  comment.  Persons 
desiring  acknowledgement  that  their 
comments  have  been  received  should 
enclose  a  stamped  self-addressed 
postcard  or  envelope.  / 

All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  t.iken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  at  a  time 
and  place  to  be  set  in  a  subsequent 
notice  if  written  requests  for  a  hearing 
are  received,  and  if  it  is  determined  that 
the  opportunity  to  make  oral 
presentations  will  be  beneficial  to  this 
rulemaking. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposed  rulemaking  are: 
Lieutenant  Commander  Frederick  V. 
Newman.  Jr.,  Project  Officer.  Marine 
Environmental  Response  and  Port 
Safety  Branch.  Eighth  Coast  Guard 
District;  Margie  G.  Hegy.  Project 
Manager.  Office  of  Navigation  Safety 
and  Waterway  Services.  Coast  Guard 
Headquarters;  and  Christena  G.  Green. 
Project  Counsel.  Office  of  Chief  Clounsel. 
Coast  Guard  Headquarters. 

Background 

The  Ports  and  Waterways  Safety  Act 
(PWSA).  33  U.S.C.  1223  authorizes  the 
Secretary  of  the  Department  in  which 
the  Coast  Guard  is  operating  to 


establish  traffic  separation  schemes  and 
shipping  safety  fairways,  where 
necessary,  to  provide  safe  access  routes 
for  vessels  proceeding  to  or  from  United 
States  ports. 

The  PWSA  also  authorizes  the 
Secretary  to  adjust  the  location  or  limits 
of  designated  shipping  safety  fairways 
in  order  to  accommodate  the  needs  of 
other  uses  which  cannot  be  reasonably 
accommodated  otherwise.  The 
adjustment,  however,  cannot  adversely 
affect  the  purpose  for  which  the  existing 
designation  was  made  and  the  need  for 
which  continues. 

A  shipping  safety  fairway  is  an  area 
in  which  no  fixed  structures,  temporary 
or  permanent,  are  permitted.  Shipping 
safety  fairways  are  routing  measures 
which  provide  safe  port  access  routes 
for  vessels  where  the  primary  risk  to 
vessels  is  collision  with  offshore 
structures.  Vessel  use  of  shipping  safety 
fairways  is  voluntary  and  the  direction 
of  traffic  fiow  within  a  shipping  safety 
fairway  may  be  recommended.  Shipping 
safety  fairways  may  inhibit  exploration 
for  and  exploitation  of  mineral  resourcps 
in  the  designated  area. 

Before  establishing  or  adjusting  a 
shipping  safety  fairway,  the  PWSA 
requires  the  Coast  Guard  to  conduct  a 
port  access  route  study  taking  into 
account  all  other  uses  of  the  area  under 
consideration  and  ensuring  that  the 
interests  of  all  affected  parties  are 
considered.  These  uses  include,  as 
appropriate,  the  exploration  for.  or 
exploitation  of.  oil.  gas  or  other  mineral 
resources;  the  construction  or  operation 
of  deepwater  ports  or  other  structures; 
the  establishment  or  operation  of  marine 
or  estuarine  sanctuaries;  and  activities 
involving  recreational  or  commercial 
fishing.  Publication  of  a  notice  of  study 
advises  all  bidders  in  future  lease  sales 
that  occupancy  rights  within  the  study 
area  may  be  restricted  by  a  routing 
measure  developed  as  a  result  of  the 
study.  In  the  interest  of  promoting  a 
multiple  use  approach  to  offshore 
waters,  the  Coast  Guard,  as  far  as 
practicable,  will  try  to  minimize  impai.-ts 
on  other  uses  of  the  area.  Once  a 
shipping  safety  fairway  is  designated 
imder  the  authority  of  the  PWSA, 
however,  the  paramount  right  of 
navigation  is  recognized  within  the 
designated  area. 

Regulatory  History 

The  U.S.  Army  Corps  of  Engineers 
(COE)  originally  developed  the  system 
of  shipping  safety  fairways  in  the  Gulf 
of  Mexico  as  areas  in  which  no  permits 
for  structures  would  be  issued.  These 
shipping  safety  fairways  were 
established  to  control  the  erection  of 
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structures  and  to  provide  safe 
approaches  through  oil  fields  in  the  Gulf 
of  Mexico  to  entrances  to  the  major 
ports  along  the  Gulf  Coast.  Once 
established,  the  shipping  safety 
fairways  were  subject  to  modification 
after  consideration  of  the  views  of 
interested  parties,  and  advance 
publication  of  any  adverse 
determination. 

The  Mobile  Safety  Fairway  was 
established  by  the  COE  in  1906  (31  FR 
955.  January  26. 1966).  In  1968  it  was 
renamed  the  Mobile  Ship  Channel 
Safety  Fairway  (33  FR  15797.  October 
25. 1968). 

The  1978  Amendments  to  the  PWSA 
required  the  Coast  Guard  to  undertake  a 
port  access  route  study  to  determine  the 
need  for  traffic  separation  schemes  and 
shipping  safety  fairways  to  increase 
vessel  traffic  safety  in  offshore  areas 
subject  to  the  jurisdiction  of  the  United 
States.  The  Coast  Guard  initiated  this 
study  by  publishing  a  Notice  of 
Proposed  Study  on  April  16. 1979  (44  FR 
22543).  For  purposes  of  this  port  access 
rou4e  study,  the  U.S.  coastline  was 
divided  into  32  geographically  defined 
areas.  The  Eiglith  Coast  Guard  District. 
New  Orleans,  LA.  conducted  the  study 
for  area  21  which  included  Mobile,  AI,. 
Through  public  participation  and 
government  agency  consultation,  the 
study  evaluated  potential  traffic  density 
patterns,  waterways  use  conflicts,  and 
the  need  for  safe  access  routes  in 
offshore  areas. 

The  Study  Results  for  area  21  were 
published  on  October  8. 1981,  (46  ¥K 
49989).  The  Coast  Guard  concluded  that 
the  fairway  network  in  the  Gulf  of 
Mexico  was  effective,  and 
recommended  only  minor  changes  to  the 
existing  shipping  safety  fairways.  There 


were  no  recommendations  to  modify  the 
Mobile  Ship  Channel  Safety  Fairway. 
However,  to  make  the  other 
recommended  changes  under  the 
authority  of  the  PWSA.  it  was  necessary 
for  the  Coast  Guard  to  first  adopt  the 
existing  COE  shipping  safety  fairway 
designations.  On  May  13, 1982,  (47  FR 
20580)  the  Coast  Guard  adopted,  without 
change,  the  shipping  safety  fairways 
designated  bv  the  COE  and  published 
them  in  33  CFR  Part  160. 

On  June  30. 1983,  (48  FR  30108)  the 
Coast  Guard  revised  the  rules  in  33  CFR 
Part  166  and  published  the  definition  of 
"shipping  safety  fairway"  as  a  lane  or 
corridor  in  which  no  artificial  island  or 
fixed  structure,  whether  temporary  or 
permanent,  will  be  permitted. 

On  August  5. 1985.  Texaco  Producing 
Inc.  (TPI)  requested  that  the  Coast 
Guard  adjust  tfae  southernmost  four 
miles  of  the  western  boundary  of  the 
Mobile  Ship  Channel  Safety  Fairway  to 
accommodate  a  proposed  drilling  and 
production  site. 

In  response  to  TPI's  request,  on 
February  2, 1988,  the  Coast  Guard 
published  a  Notice  of  Proposed  Study  to 
be  conducted  by  the  Eighth  Coast  Guard 
District  (51  FR  6923).  The  port  access 
route  study  was  also  announced  in  the 
Eighth  Coast  Guard  District's  Local 
Notice  to  Mariners  in  April  and  May 
1986. 

Port  Access  Route  Study 

The  study  area  encompassed  the 
southernmost  four  miles  of  the  Mobile 
Ship  Channel  Safety  Fairway 
(hereinafter  referred  to  as  the  fairway), 
and  the  area  at  the  junction  of  the 
Mobile  to  Pensacola  Safety  Fairway,  the 
Mobile  Ship  Channel  to  Sea  Safety. 
Fairway,  the  Mississippi  River-Gulf 


Outlet  to  Mobile  Ship  Channel  Safety 
Fairway,  and  the  Horn  Island  Pass  to 
Mobile'ship  Channel  Safety  Fairway. 

The  configuration  of  the  existing 
fairway,  established  by  the  COE  in  1966 
to  provide  a  structure  free  access  route 
to  the  port  of  Mobile,  has  never  been 
changed.  The  portion  of  this  fairway 
examined  during  the  port  access  route 
study  was  the  flared  seaward  end.  This 
section  is  two  miles  wide  at  its  northern 
end  and  flares  to  five  and  one-half  miles 
at  its  southern  end  where  it  joins  with 
four  other  fairways  to  form  a  junction 
area.  The  Mobile  Outer  Bar  Entrance 
Channel  (Bar  Channel),  which  is  42  feet 
deep,  600  feet  wide  and  approximately  8 
miles  in  length,  is  near  the  center  of  this 
section  of  the  fairway.  The  Mobile 
Entrance  Lighted  Whistle  Buoy 
(hereinafter  referred  to  as  the  sea  buoy), 
is  located  at  the  seaward  end  of  the  Bar 
Channel.  This  sea  buoy  is  used  by 
mariners  to  line  up  with  the  channel 
entrance  and  is  a  reference  point  for  the 
boarding  of  pilots. 

The  requested  adjustment  would 
modify  the  last  four  miles  of  the  western 
boundary  along  a  line  connecting  the 
following  points: 

Latitude 
30  \V3«  N. 

acoeiff'  N. 

30*07  IS"  N. 


lAHigitudr 

88' 03  S3"  W. 
Bfl'04'40  ■  W. 
88*06M"  W. 


The  study  examined  TPI's  need  for  the 
requested  adjustment  of  the  western 
boundary  of  the  fairway.  TPI's  federal 
lease.  Mobile  Area  Block  869.  is  located 
entirely  within  the  present  fairway. 
Block  869  is  close  to  an  area  that  has 
proven  highly  productive  of  natural  gas 
by  wells  drilled  on  nearby  Federal  and 
State  oil  and  gas  leases.  (See  Figure  1.) 
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Because  no  structures,  temporary  or 
permanent,  are  permitted  within 
shipping  safety  fairways,  the  only 
access  to  Block  8(39  is  by  directional 
drilling  from  TPI's  adjacent  Block  868, 
outside  the  fairway.  Current  drilling 
technology  limits  the  maximum 
horizontal  displacement  in  Mobile  Bay 
Norphlet  Wells  to  approximately  6.000 
feet.  TPI's  optimum  well  sites  are 
greater  than  6.000  feet  from  the  present 
fairway  boundaries.  The  limitations  of 
directional  drilling  from  outside  the 
present  fairway  prevent  access  to  these 
sites  and  would  preclude  recovery  of  an 
estimated  120  billion  cubic  feet  (BCF)  of 
gas  re.sorves.  Adjusting  the  western 
boundary  will  remove  a  portion  of  Block 
869  from  the  fairway,  allowing  TPI  to 
access  an  estimated  additional  106  BCF 
of  g.Ts  reserves.  The  lease  on  Block  869 
will  expire  on  May  31, 19<)9,  unless  TPI 
demonstrates  that  the  lease  is 
productive. 

The  Minerals  Management  Service 
(MMS)  validated  TPI's  estimate  of  the 
additional  recovery  of  106  BCF  of  gas 
with  the  fairway  adjustment.  MMS 
found  that,  although  somewhat  complex 
and  costly,  it  is  possible  to  drill 
additional  drainage  wells  from  outside 
the  current  fairway.  However.  M.MS 
concluded  that  the  associated  rinks 
involved  in  drilling  and  completion 
operations  from  outside  the  present 
fairway  outweigh  any  potential  benefits 
that  would  be  derived.  MMS  further 
concluded  that  TPI  does  not  have  a 
reasonable  alternate  means  of  accessing 
the  target  area,  nor  does  it  have  an 
alternate  drill  site  which  would  be  less 
intrusive  on  the  fairway.  MMS  supports 
the  request  for  the  fairway  adjustment 
because  it  will  permit  more  efficient 
exploration  of  the  Federal  oil  and  gas 
lease  on  Block  869. 

The  study  ateo  examined  the 
configuration  of  the  fairway;  the  impact 
of  a  fairway  adjustment;  existing  and 
potential  vessel  traffic;  local  conditions . 
within  the  study  area;  deep  draft  vessel 
maneuvering  characteristics;  COR 
dredging  and  channel-deepening 
projects;  and.  environmental  factors. 

The  study  included  contacts  with 
other  Federal  agencies,  state 
government  officials,  and  comments 
from  the  maritime  community. 
Discussions  were  held  with 
representatives  of  TPI,  COE,  Mobile  Bar 
Pilots  Association.  Alabama  State 
Docks  Department  and  the  Coast  Cuard 
Marine  Safety  Office,  Mobile.  AL.  The 
Coast  Guard  received  24  comments  as  a 
result  of  this  study,  three  of  which 
raised  objections  to  the  requested 
adjustment. 

The  Coast  Guard  Marine  Safety 
Office.  Mobile,  reported  approximately 


1.2(X)  round  trips  by  vessels  transiting 
the  channel  via  the  sea  buoy  in  calendar 
year  1985.  About  200  of  these  were  deep 
draft  vessels.  Approximately  40^4  of 
these  vessels  used  the  west  and 
southwest  fairways  in  the  approaches  to 
Mobile. 

The  COE  estimated,  based  on  existing 
and  projected  commodity  movements 
for  the  Port  of  Mobile,  that  channel  use 
for  all  sizes  of  vessels  by  the  year  2005 
would  be  1.671  round  trips  and  1.9"8 
round  trips  by  the  year  2015. 

A  National  Ocean  Service 
hydi1»graphic  survey  reported 
considerable  shoaling  along  the  eastern 
edge  of  the  Bar  Channel  cau.sing  deep- 
draft  vessels  to  favor  the  o>tl!ioiind  or 
western  edge  of  the  channel  ev  en  when 
inbound.  However,  the  COE  has  a 
plann(>d  three-phase  project  to  di^epen 
and  widen  the  Bar  Channel.  The  first 
phase  will  deepen  the  channel  to  47  feet 
and  maintain  the  current  width  of  000 
feet.  This  phase  will  be  completed  in 
1990.  Two  additional  phases  will  deepen 
the  channel  to  57  feet  and  widen  it  to 
800  feet.  In  conjunction  with  the  first 
phase  of  this  project,  the  sea  buoy  will 
be  relocated  approximately  .575  nautical 
miles  seaward  along  the  entrance 
channel  range  to  30'07'33"  N.  latitude 
and  88 '04  06"  W  longitude. 

The  National  Ocean  Service 
commented  that  the  reiiuested  f.iirway 
adjustment  will  actually  improve  vessel 
safety  from  the  standpoint  of 
hydrography,  and  that  the  new  location 
of  the  western  fainvay  boundary  would 
guide  traffic  further  away  from  known 
obstructions. 

There  are  currently  two  drilling 
structures  immediately  adjacent  to  the 
western  border  of  the  present  fairway  in 
State  leasrtblocks  531  and  532.  The 
establishment  of  additional  structures 
outside  the  fainvay  would  be  subject  to 
COE  structure  permit  regulations. 

Wind  and  current  are  predominantly 
from  the  southeast;  thus,  vessels  may 
tend  toward  the  modified  western 
boundary  of  the  fairway.  However, 
through  proper  notice  and  charting, 
vessels  will  be  aware  of  structures  or 
other  obstructions  that  are  adjacent  to 
the  fairway. 

The  Mobile  Bar  Pilots  Association,  the 
primary  users  of  the  Mobile  Ship 
Channel,  initially  commented  that  the 
fairway  adjustment  would  be 
detrimental  to  shipping  interests.  The 
pilots  were  handling  vessels  up  to 
140.000  deadweight  tonnage  and  were 
scheduled  for  150,000  deadweight  tons 
in  the  near  future.  They  believed  that 
the  present  fairway  design  allowed  a 
margin  for  safety  on  approach  to  the 
entrance  of  Mobile  Ship  Channel,  but 
that  the  adjustment  would  negate  the 


safety  margin.  The  Alabama  State 
Docks  Department  and  the  USCG 
Marine  Safety  Office.  Mobile,  were  also 
concerned  about  the  proximity  of  the 
sea  buoy  to  the  modified  fairway 
boundary  and  its  effect  on  navigation 
safety.  When  they  learned  of  the 
planned  relocation  of  the  sea  buoy  in 
conjunction  with  the  COE  channel- 
deepening  project,  this  was  no  longer  a 
concern.  The  distance  from  the  closest 
point  of  the  modified  fairway  to  the 
relocated  sea  buoy  will  be  .787  nautical 
miles. 

The  Alabama  State  Docks  Department 
continues  to  object  to  the  requested 
adjustment  if  there  are  other  alternative 
exploratory  drilling  plans  which  would 
not  require  modifying  the  present 
fairway  configuration.  They  feel  that 
adjustment  of  the  fairway  should  be  a 
last  resort  measure. 

In  the  Gulf  of  Mexico,  shipping  safety 
fairways  are  funneled  to  and  from 
numerous  ports  and  may  encompass  a 
buoyed  or  other  defined  channel.  The 
ordinary  practice  of  seamen  prescribes 
that  vessels  normally  navigate  within 
the  limits  of  a  channel.  For  deep-draft 
vessels  the  impact  of  the  requested 
fairway  boundary  adjustment  is 
negligible  because  their  draft  requires 
that  they  transit  the  deeper  waters  of 
the  channel.  The  fairway  encompassing 
the  channel  is  still  necessary,  however, 
to  provide  a  structure-free  port  access 
route  to  Mobile  and  to  allow  smaller 
vessels  to  safely  navigate  outside  the 
defined  chaimel. 

Piloted  vessels  arc  usually 
constrained  by  their  draft  to  using  the 
channel  and  are  committed  to  line  up 
and  transit  via  the  buoyed  entrance 
channel.  Relocation  of  the  sea  buoy 
moves  the  reference  point  for  vessels 
that  require  pilotage  and  will  shift  the 
navigational  maneuvering  of  deep-draft 
vessels  further  seaward,  providing  an 
adequate  safety  margin. 

While  all  the  intersecting  shipping 
safety  fairways  in'the  approach  to 
Mobile  are  approximately  two  miles 
wide,  the  portion  of  the  fairway 
surrounding  the  sea  buoy  is 
considerably  wider.  The  original 
fairway  design  for  this  area  created  a 
wide  convergence  of  the  intersecting 
shipping  safety  fairways  which  allow!: 
for  a  margin  of  safety  for  vessels 
meeting  in  the  vicinity  of  the  sea  buoy 
and  sufficient  maneuverability  for 
vessels  embarking  and  debarking  pilots. 
The  adjusted  fairway  will  be  greater 
than  two  miles  wide  and  will  continue 
to  provide  a  safe  area  for  vessel 
^  maneuvering  and  embarking  and 
'  debarking  pilots.  No  data  was  received 
to  indicate  that  the  requested 


adjustment  will  reduce  the  present  level 
of  navigation  safety. 

Relocation  of  the  sea  Lucy  will  be 
required  before  making  the  requested 
adjustment  to  the  fairway  boundary. 

TPI's  need  can  not  be  reasonably 
accommodated  without  the  proposed 
adjustment  to  the  fairway.  While  there 
exists  a  continuing  need  for  this  fairway, 
the  Coast  Guard  concludes  that  the 
requested  modification  js  feasible  and 
will  not  unacceptably  adversely  affect 
the  original  purpose  of  the  fairway. 
Therefore  the  Coast  Guard  proposes  to 
modify  the  western  boundary  of  the 
Mobile  Ship  Channel  Safety  Fairway  as 
requested  by  TPI.  The  sea  buoy  will  be 
relocated  prior  to  adjustment  of  the 
fairway. 

Regulatory  Evaluation 

The  proposed  regulation  is  considered 
to  be  non-major  under.  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034;  February  26, 
1979).  The  proposed  regulation  was 
preceded  by  a  Port  Access  Route  Study 
which  considered  a  variety  of  issues 
including  its  economic  impact.  No 
adverse  economic  data  was  presented  in 
the  study. 

Adjustment  of  the  wrestem  boundary 
of  the  existing  fairway  will  provide  a 
number  of  advantages.  TPI  will  recover 
an  estimated  106  BCF  of  additional  gas 
reserves.  Poteriiiu!  drilling  and 
completion  problems  would  be 
minimized. 

The  data  presented  by  IPI  has  been 
verified  by  MMS.  The  Department  of  the 
Interior  supports  the  proposed  fairway 
adjustment  because  the  administration 
attaches  a  high  priority  to  the 
development  of  domestic  oil  and  gas 
resources  and  analysis  indicates 
substantial  natural  gas  resources  arc  at 
stake.  The  recovery  of  domestic  oil  and 
gas  resources  will  benefit  both  the 
Federal  and  State  of  Alabama 
economies.  TPI  estimates  that  the 
additional  106  BCF  of  natural  gas  will 
result  in  over  45  million  dollars  in 
royalty  and  tax  revenues  to  the  Federal 
Government  and  the  State  of  Alabama 
over  a  period  of  20  years.  Other 
supporting  comments  have  been 
received  from  the  entire  Alabama  U.S. 
congressional  delegation  and  other 
politicaf  factions.  Comments  from  State 
of  Alabama  agencies  favor  the  fairway 
adjustment.  The  Department  of 
Conservation  and  Natural  Resources, 
responsible  for  managing  the  oil  and  gas 
resources  located  in  Alabama's 
territorial  waters,  support  TPI's  efforts 


to  discover  and  produce  domestic 
mineral  resources  as  long  as  those 
efforts  are  compatible  with 
environmental  and  public  safety 
concerns.  The  Department  is  satisfied 
that  these  important  concerns  will  not 
be  adversely  impacted  by  the  slight 
fairway  adjustment  requested.  Similarly, 
the  State  Oil  and  Gas  Board  of  Alabama 
commented  that  the  proposed 
modification  could  facilitate 
hydrocarbon  exploration  on  some  State 
and  Federal  leases  by  reducing  the  costs 
of  drilling  exploratory  wells  and  well 
production  costs.  Further,  the  requested 
adjustment  could  prevent  waste  by 
permitting  the  drilling  and  production  of 
wells  at  more  optimum  geologic 
locations,  consistent  with  sound  oil  and 
gas  conservation  practices.  If  wells 
drilled  on  nearby  Federal  and  State 
leases  are  placed  on  production,  without 
production  from  Block  860.  gas  will  be 
lost  to  them  via  drainage. 

MMS  concluded  that  the  proposed 
fairway  adjustment  benefits  adjacent 
lease  operators.  The  modification  will 
release  portions  of  State  leases,  Blocks 
113. 131.  and  132  and  Federal  leases. 
Blocks  868  and  869,  from  the  fairway 
restrictions  prohibiting  structures.  The 
Coast  Guard  therefore  concludes  that 
the  proposed  adjustment  will  not  deny  a 
leaseholder  the  effective  exercise  of 
their  lease. 

The  economic  impact  of  the  proposed 
fairway  adjustment  on  vessel  traffic  will 
be  negligible.  The  principle  economic 
impact  of  the  proposed  adjustment  will 
be  the  projected  increase  in  recovery  of 
gas  resources. 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  further 
regulatory  evaluation  is  unnecessary. 

Environmental  Impact 

This  action  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation,  in  accordance  with 
section  2.B.2.C.  of  Commandant 
Instruction  (COMDTINST)  M16475.1B. 

Regulatory  Flexibility 

The  impact  of  this  proposal  is     ~ 
expected  to  be  minimal  and  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Federalism 

This  proposed  rulemaking  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 


Executive  Order  12612.  and  it  has  been 
determined  that  this  proposed 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  166 

Anchorage  grounds.  Marine  safety, 
Navigation  (water).  Waterways. 
Shipping  Safety  Fairways. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part 
1G6. 

PART  166-(AMENOED] 

1.  The  authority  citation  for  Part  166  is 
revised  to  read  as  follows: 

Authority:  33  IJ.S.C.  1223: 49  CFR  1.46. 

2.  Section  166.200  is  amended  by 
revising  paragraph  (dH39Hi)  to  read  as 
follows: 

$166,200   SMpping  safely  Mrways  and 
anctwrage  areea,  QuN  of  Mexioe. 


(d)V** 

(39)  Mobile  Safety  Fairway— {\) 
Mobile  Ship  Channel  Safety  Fainvay. 
The  areas  between  rhumb  lines  joining 
points  at: 

Latitude  Longitude 

30'38'46"  N.  S8'03'24 "  W. 

30"38'14"  N.  88°02'42"  W. 

30'31«»"N.  88'02{WW. 

30  3159  ■  N.  Sa'CM'SS"  W. 

and  rhumb  lines  joining  points  at: 

Latitude  Longitude 

303100"  N.  8e°O5'30-  W. 

aOni'OO"  N.  88*01'54"  w. 

30'26'M  ■  N.  88'01'2fl"  W. 

3<n6'35'  N.  88'02'45"  W 

301409"  N.  88*03'24"W. 

30'10'36'  N.  88"03"53"  W. 

300810"  N.  88'04'40"W. 

30  0715"  N.  e8*06'54"W. 

and  rhumb  lines  joining  points  ab 

Latitude  Longitude 

30'3955'  N.  SS'OllS"  W. 

30' 3706"  N.  SS'Ol "23"  W. 

30'2611"  N.  88*0011"  W. 

30'16'ie"  N.  88°0135  •  W. 

30'13'52"  N.  88'Olir'  W. 

30'1314-  N.  8«*01'12~  W. 

aoio-se-N.  «8*OT'3S"W. 

30'08'04  •  N.  Se'OO'SS"  W. 

***** 

Dated:  May  20, 196a 
Martiii  H.  Danleil, 

Rear  Admiral,  U.S.  Coast  Guard  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
(FR  Doc.  68-14867  FUed  6-30-88:  &-45  am) 

BILUNG  CODE  4110-14-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

IFRL-340S-21 

Approval  and  Promulgation  of 
Implementation  Plans;  Idaho 

AGENCY:  Environmnntal  Protection 
Agenry  (EPA). 
ACTION:  l^roposed  rule. 

summary:  By  this  Notice,  EPA  invites 
public  comment  on  its  proposed 
approval  of  (1)  revised  Stqte  of  Idaho 
Department  of  Idlealth  and  Welfare 
(lUIIW)  nil>;s  re^iilutinx  the  height  of 
slacks  and  the  use  of  dispersion 
techniques,  and  (2)  several 
administrative  rule  changes,  submitted 
on  March  27, 1987,  as  revisions  to  the 
Idaho  Sf ato  Tmplementation  Plan  (SIP). 
These  rovi.sions  clarify  and  correct 
portions  of  the  existing  rules  for  stack 
heights  and  dispersion  techniques  and 
were  stibmitted  to  satisfy  the 
requirements  of  section  123  (Stack 
Heights)  of  the  Clean  Air  Act 
(hereinafter  the  Act). 
DATE:  Comments  must  be  postmarked 
on  or  before  August  1, 1968. 
ADDRESSES:  Comments  should  be 
addressed  to:  Laurie  M.  Krai,  Air 
Programs  Branch,  Environmental 
Protection  Agency,  1200  Sixth  Avenue 
AT-092  Seattle,  Washington  98101. 

Copies  of  the  materials  submitted  to 
EPA  may  be  examined  during  nonnal 
business  hours  at: 
Air  Programs  Branch  (lOA-87-7). 
Environmental  Protection  Agency, 
1200  Sixth  Avenue  AT-092  Seattle, 
Washington,  98101. 
State  of  Idaho  Department  of  Health  and 
Welfare  (IDHW)  450  W.  State  Street, 
Statehouse,  Boise.  Idaho  83720. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Bray,  Air  Programs  Branch, 
Bnvironmejital  Protection  Agency,  1200 
Sixth  Avenue  A  r-fl92  Seattle,     , 
Washington  98101,  Telephone:  (206)  442- 
4253.  FTS:  399-4253. 
SUPPLEMENTARY  INFORMATION:       . 

I.  Plan  Revisions. 

On  March  27. 1987  the  State  of  Idaho 
Department  of  Health  and  Welfare 
(IDHW)  submitted  revised  rules 
regulating  the  use  of  stack  heights  and 
dispersion  techniques  and  several  other 
administrative  rule  changes  as  revisions 
to  the  Idaho  State  Implementation  Plan 
(SIP).  The  revisions  to  Section 
16.01. 1002.&1  "Stack". (definition)  and 
Section  16.01.1014  "Stack  Heiglits  and 
Dispersion  Techniques",.of.  the  Rules 
and  Regulations  for  Control  of. Air 


Pollution  in  Idaho  clarify  and  correct 
portions  of  the  existing  rules  for  stack 
heights  and  dispersion  techniques  to 
comply  with  revised  EPA  stack  height 
regulations  as  promulgated  in  40  CFR 
Part  51.  These  rules  apply  todll  new 
sources  and  modifications  in  Idaho  as 
required  in  40  CFR  51.164,  as  well  as  to 
existing  sources  as  required  in  40  CFR 
51.118.  rhese  rules  apply  to  all  sources 
that  were  or  are  constructed, 
reconstructed,  or  modified  subsequent 
to  December  31. 1970.  EPA  has  reviewed 
the  revisions  to  these  rules  and  has 
determined  that  the  revised  rules  are 
consistent  with  EPA's  requirements  for 
stack  heights  and  dispersion  t);i:hniques 
regulations  as  promulgated  by  EP.'\  on 
July  8. 1985.  EPA  is  therefore  proposing 
to  approve  these  revisions  to  the  IDHW 
rules  as  a  revision  to  the  Idaho  SIP. 

The  revisions  to  Section  16.01.1009 
"Total  Compliance",  Section 
16.01.1201.03  "Visible  Emissioiis  — 
Exception",  and  Section  16.01.  I9«i8 
"Standards  for  New  Sulfite  Pulp  Mills 
(title)"  clarify  the  applicability  of  these 
Sections.  EPA  finds  that  these  revisions 
satisfy  the  requirements  of  the  Act  and 
EPA's  regulations  and  is  proposing  to 
approve  thom  as  revisions  to  the  Idaho 
SIP. 

II.  Summary  of  Action  >  ' 

EPA  is  today  soliciting  public 
comment  on  its  proposed  approval  of 
the  revised  stack  heights  and  dispersion 
techniques  rules  as  a  revision  to  the 
Idaho  SIP  satisfying  the  requirements  of 
section  123  of  the  Act,  and  its  proposed 
approval  of  the  administrative  rule 
revisions  for  "Total  Compliance", 
"Visible  Emission",  and  "New  Sulfite 
Pulp  Mills". 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposed 
approval.  Comments  should  be 
submitted  in  triplicate,  to  the  address 
listed  in  the  front  of  this  Notice.  Public 
comments  postmarked  by  August  1. 1988 
will  be  considered  in  the  final 
rulemaking  action  taken  by  EPA. 

AJinintstrative  Review 

Under  5  U.S.C.  section  6051b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  use.  7401-7042. 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  I,ead. 
Particulate  matter.  Carbon  monoxide. 


Hydrocarbons.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Editorial  NoIa:  This  document  was  re(>F>ived 
at  the  Office  of  the  Federal  Register  jiine  28. 
1988. 

Date:  )iily  2\.  t987 
Gary  L  O'Neal, 
Acting  Regional  Administrator. 
|FR  Doc.  aft-HO-SO  Filed  ft-3a-«8;  8:45  jin) 
aHUNO  COOC  t560-«0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  36 

ICC  Docket  No.  80-2S6;  FCC  88J-1 1 

Amandment  of  Part  36  of  ttie 
Commission's  Rules  and 
Establishment  of  a  Joint  Board 

AGENCY:  Federal  Communications 
Commission. 

action:  joint  board  order  inviting 
comments  and  requests  for  data. 

summary:  This  Federal-State  |oint 
Board  Order  inviting  Comments  and 
Request  for  Data  seeks  comments  and 
data  from  interested  parties  on  a 
proposed  method  of  categorizing  and 
allocating  marketing  expenses  that  may 
more  accurately  reflect  cost-causation 
principles  than  the  current  procedures  in 
Part  36  of  the  Commission's  Rules.  Th's 
proposed  method  incorporates  a 
functional  categorization  of  the  various 
types  of  marketing  expenses. 

DATES:  Coufmenls  and  data  must  be 
filed  on  or  b«>fore  June  30, 1988  and  reply 
comments  on  or  before  July  18. 1988. 
ADDRESS:  F'ideral  Communications 
Commission.  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:. 

Tom  Quaile,  Accounting  and  Audits 
Division.  Common  Carrier  Bureau,  at 
(202)  6:12-7500. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  foint  Board's  Order 
Inviting  Comments  and  Request  for 
Data.  CC  Docket  80-286.  DA  88-698. 
adopted;  May  4, 1988,  and  released  M*y 
16, 1968. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  Order  may  also  be 
purchased  from  the  Commission's  copy 
contractors,  international  Transcription 
Services.  Inc.  2100  M  Street.  NW..  Suite 
140.  Washington  DC  20037.  (202)  a57- 
3800. 
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Summary  of  Order  Innting  Comments 
and  Request  for  Data 

1.  Marketing  expenses  include  product 
management,  sales,  and  advertising 
expenses.*  Under  the  former  Part  67 
separations  rules,  these  expenses  were 
allocated  between  the  jurisdictions  on 
the  basis  of  current  billings  (current 
revenues)  which  includes  access 
revenues.  In  revising  the  Separations 
Manual,  the  Docket  86-297  joint  Board 
recommended,  and  the  Commission 
adopted,  new  procedures  which  would 
have  allocated  marketing  expenses  on 
the  basis  of  revenues,  excluding  access 
revenues.  Several  local  exchange 
carriers  (IJECs)  and  the  United  States 
Telephone  Association  (USTA)  filed 
petitions  for  reconsideration  of  that 
decision,  arguing  that  a  significant  shift 
in  revenue  requirement  to  the  state 
jurisdiction  would  result  from  the 
exclusion  of  access  revenues.  In 
response  to  those  petitions,  the 
Commission  issued  a  Supplemental 
Notice  of  Proposed  Rulemaking 
{Supplemental  NPRM]  On  August  18. 
1987.  seeking  comments  and  data  on  the 
appropriate  allocation  factor  for  these 
expenses  and  referring  this  issue  to  the 
Docket  80-286  Joint  Board.  In  that 
decision  the  Commission  also  included 
access  revenues  in  the  allocation  factor 
on  an  interim  basis  pending  a  final 
resolution  of  this  inquiry.* 

2.  In  the  Supplemental  NPRM  The 
Commission  requested  that  the  LECs 
specifically  identify  their  marketing 
activitis  that  are  related  to  access 
service  and  any  such  activities  that  are 
related  to  a  specific  jurisdiction.  The 
Commission  requested  comment  on  the 
appropriate  allocation  factor  and 
recovery  mechanism  for  marketing 
expenses.  The  Commission  also 
requested  that  LECs  submit  annualized 
1987  data  that  both  the  Commission  and 
the  Joint  Board  could  use  in  evaluating 
the  proposals  received  in  response  to 
the  Supplemental  NPRM. 

3.  According  to  the  data  received  in 
response  to  the  Supplemental  NPRM. 
the  LECs  predict  a  shift  of  $780  million 
in  revenue  requirement  to  the  state 
jurisdiction  if  the  Commission  adopts  an 
allocation  factor  that  excludes  access 
revenues.  Because  the  comments  and 
data  received  in  response  to  the 
Supplemental  NPRM  an  insufficient  for 
the  Joint  Board  to  recommend  a 
permanent  solution,  the  Joint  Board 
requests  further  comment  and  data 

.  regarding  this  issue. 

4.  The  Joint  Board  reques.t8  more 
disaggregated  1987  d^talo  provide  it 


with  sufficient  information  to 
recommend  a  permanent  solution  for  the 
allocation  of  marketing  expenses.  In 
addition  to  new  date,  the  Joint  Board 
requests  comment  on  the  allocation 
procedures  applicable  to  marketing 
expenses.  These  comments  and  data 
should  enable  the  Joint  Board  staff  to 
develop  recommendations  for  allocation 
procedures  that  reflect  cost-causation 
principles  to  ensure  that  each 
jurisdiction  bears  its  fair  share  of  the 
carrier's  regulated  marketing  costs. 
Based  on  the  data  and  comments  filed  in 
response  to  the  Supplemental  NPRM. 
the  joint  Board  develop  and  alternative 
approach  for  the  allocation  of  marketing 
expenses.  The  proposed  plan  segregates 
marketing  expenses  into  three  functional 
categories:  (1)  Product  Management.  (2) 
Sales,  and.  (3)  Advertising.  These  major 
categories  are  further  segregated  into 
subcategories  based  on  functional 
analyses  and  pllocated  on  various 
allocation  iac^ors  that  reflect  cost- 
causation  principles.  The  Order  seeks 
comments  and  data  on  this  proposal.  It 
also  seeks  additional  data  so  that  the 
Joint  Board  can  analyze  the  effects  of 
various  alternative  allocation  factors  the 
parties  may  propose. 

Comments 

5.  Interested  parties  may  file 
comments  and  data  on  the  issues 
discussed  above  on  or  before  June  13. 
1988.  and  reply  comments  on  or  before 
July  13. 1988. 

Regulatory  Flexibility  Act 

6.  We  certify  that  the  Regulatory 
Flexibility  act  ^  is  not  applicable  to  the 
rule  changes  we  are  proposing  in  this 
proceeding.  In  accordance  with  the 
provisions  of  section  605  of  that  Act. 
copy  of  this  certification  will  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  at  the 
time  of  publication  of  a  summary  of  this 
Order  Inviting  Comments  and  Request 
for  Data  in  the  Federal  Register.  As  part 
of  our  analysis  of  the  proposal  described 
in  this  Order  Inviting  Comments  and 
Request  for  Data,  however,  the  joint 
Board  and  the  Commission  will  consider 
the  impact  if  the  proposal  on  small 
telephone  companies,  i.e.,  those  serving 
50,000  or  fewer  access  lines.*  The  action 


'See  47  CFTl  32.8610. 
•Spc  47  CFR  .16.372. 


"  5  U.S.C.  601. 

*  Because  of  the  nature  of  local  exchange  and 
access  service,  the  Commission  has  concluded  that 
small  telephone  companies  are  dominant  in  their 
fields  of  operation  and  therefore  are  not  small 
entities  as  defined  by  the  Regulator)'  Flexibility  Act. 
Sec  MTS  and  WATS  Marketing  Structure.  93  FCC 
2d  241.  338-39  (198?).  Thus,  the  Commission  is  not 
r(>(<uired  by  the  terms  of  that  Act  to  apply  the  formal 
procedures  set  forth  therein.  The  Commission  and 
the  joint  Board  are  nevertheless  committed  to 
reducing  the  regulatory  burdens  on  small  telephone 


proposed  herein  would  have  a  beneficial 
economic  impact  on  all  such  carriers 
because  the  proposed  rules  will  result  in 
allocation  procedures  that  better  reflect 
cost-causation  principles.  These  carriers 
will  therefore  be  able  to  develop  rates 
that  better  reflect  their  actual  costs. 

Paperwork  Reduction  Act 

7.  We  have  analyzed  the  proposal 
contained  herein  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  *  and 
have  tentatively  concluded  that  it  will 
not,  if  adopted,  impose  new  or  modified 
information  collection  requirements  on 
the  public.  The  instant  proposal  is  a 
general  solicitation  of  comments  from 
the  public  and  as  such,  dose  not 
constitute  a  collection  of  information.* 
All  comments  will  be  considered  in  this 
proceeding.  Parties  need  not  specifically 
respond  to  the  data  request  for  their 
comments  to  be  considered.  Th«^refore. 
implementation  of  the  proposed 
requirements  will  not  be  subject  to 
approval  by  the  Office  of  Management 
and  Budget  as  prescribed  by  the 
Paperwork  Reduction  Act. 

Ex  Parte  Contacts 

8.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  presentations  are 
permitted  except  during  the  simshine 
agenda  period.'  The  sunshine  agenda 
period  is  the  period  of  time  which 
commences  with  the  release  of  a  public 
notice  that  a  matter  has  been  placed  on 
the  Sunshine  Agenda  and  terminates 
when  the  Commission:  (1)  releases  a 
final  orden  (2)  issues  a  public  notice 
stating  that  the  matter  has  been  deleted 
from  the  Sunshine  Agenda:  or  (3)  issues 
a  public  notice  that  the  matter  has  been 
returned  to  the  staff  for  further 
consideration,  whichever  occurs  first." 
During  the  Sunshine  Agenda  period,  no 
presentations,  ex  parte  or  otherwise,  are 
permitted  unless  specifically  requested 
by  the  Commission  or  staff  for  the 
clarification  or  adduction  of  evidence  or 
the  resolution  of  issues  in^he 
proceeding.* 


companies  whenever  possible  consistent  with  oth.^ 
public  interest  responsibilities.  Accordingly,  we 
have  chosen  to  utilize,  on  an  informal  basis., 
appropriate  Regulatory  Flexibility  Act  procediit«>R  to 
anul)-ze  the  effect  of  proposed  regulations  on  small 
telephone  companies. 

•44U.S.CS01. 

«  See  5  CFR  132a7(k)(4). 

'  See  generally  47  CFR  1.1206(a|. 

•47  CFR  1.1202(f). 

•  47  CFR  1.1203. 
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9.  In  general,  an  ex  parte  presentation 
is  any  presentation  directed  to  the 
merits  or  outcome  of  the  proceeding 
made  to  decision-making  personnel 
which:  (1)  if  written,  is  not  served  on  the 
parties  to  the  proceeding;  or,  (2).  if  oral, 
is  made  without  advance  notice  to  the 
parties  to  the  proceeding  and  without 
opportunity  for  them  to  to  be  present.'*' 
Any  person  who  submits  a  written  ex 
parte  presentation  must  provide  on  the 
same  day  it  is  submitted  a  copy  of  same 
to  the  Commission's  secretary  for 
inclusion  in  the  public  record.  Any 
person  who  makes  an  oral  ex  parte 
presentation  that  presents  data  or 
arguments  not  already  reflected  in  that 
person's  previously-filed  written 
comments,  memoranda,  or  filings  in  the 
proceeding  must  provide  on  the  day  of 
the  oral  presentation  a  written 
memorandum  to  the  Secretary  (with  a 
copy  to  the  Commissioner  or  staff 
member  involved)  which  summarizes 
the  data  and  arguments.  Each  ex  parte 
presentation  described  above  must  state 
on  its  face  that  the  Secretary  has  been 
served,  and  must  also  state  by  docket 
number  the  proceeding  to  which  it 
relates." 

10.  For  foint  Board  actions,  special  ex 
parte  rules  apply.*'  For  those  actions, 
all  written  materials  that  are  nut  filed  in 
accordance  with  a  pleading  cycle 
established  by  this  |oint  Board  shall  be 
accompanied  by  a  Petition  for  Leave  to 
File  showing  cause  why  the  material 
should  be  considered  by  this  Joint 
Board.  This  Joint  Board  will  not  consider 
any  filing  made  outside  the  authorized 
pleading  cycle  and  received  by  the 
Commission  less  than  fifteen  days  '^  in 
advance  of  a  Joint  Board  meeting  at 
which  we  will  consider  the  subject 
matter  of  that  flling.  Written  ex  parte 
presentations,  as  defined  by  the 
Commission's  rules,  need  not  be 
accompanied  by  a  Petition  for  Leave  to 
File  and  may  be  received  in  the 
discretion  of  the  Joint  Board  member  or 
staff  personnel  involved.  No  written  ex 
parte  presentations,  however,  shall  be 
made  during  the  fifteen  day  period 
immediately  preceding  a  Joint  Board 
meeting  except  in  response  to  an  inquiry 
initiated  by  a  member  of  this  Joint  Board 
or  our  staff.   • 


'0  47  CFR  1.1202(b). 

' '  47  CKR  1206. 

'  •  Amendment  of  Part  67  of  the  Cummission's 
Rules  and  Estatrlishmenl  of  a  |oml  Board.  CC 
Docket  No.  80-286.  89  FCC  2d  36  (im2). 

'^  In  calculating  this  fifteen  day  period,  neither 
the  day  on  which  the  malerial  is  filed  nor  the  day  on 
which  the  Joint  Bonrd  meeting  is  scheduled  shall  be 
counted. 


Authorizing  Provisions 

11.  This  action  is  taken  pursuant  to 
sections  4  (ij  and  (j).  201-205,  221(c),  403 
and  410  of  the  Commission's  Act  of  1934, 
as  amended,  47  U.S.C.  154  (i)  and  (j), 
201-205,  221(c),  403  and  410. 

,    For  the  Federal-Stale  Joint  Board. 
H.  Walker  Feasler  III. 

Acting  Secretary.  Federal  Communications 

Commission. 

|FR  Doc.  8»-14ail  Filed  6-30-88;  8:45  am) 

BILLINO  CODE  (Tll-OI-tt 


47CFRPart73 

[MM  Docket  No.  88-266.  RM-606ft| 

Radio  Broadcasting  Services;  Grundy 
Center,  lA 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Stoner 
Broadcasting  System.  Inc..  licensee  of 
Station  ICHAK-l-'M,  Cedar  Rapids,  Iowa, 
requesting  the  substitution  of  Channel 
241A  for  Channel  24gA  at  Grundy 
Center,  Iowa,  and  the  modification  of 
the  license  of  Grundy  Broadcasting 
Company  for  Station  KGCI(FM)  to 
specify  operation  on  Channel  241A. 
Stoner  Broadcasting  requests  the 
substitution  at  Grundy  Center  so  as  to 
avoid  a  short-spacing  between  its 
application  specifying  a  new  transmitter 
site  and  minimum  Class  C  facilities  and 
Station  KGCI(F'M).  Channel  241A  can  be 
allocated  to  Grundy  Center  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  can  be  used  at  Station 
KGCl(FM)'s  licensed  site  and  the  site 
specified  in  its  construction  permit.  An 
Order  to  Show  Cause  is  directed  to 
KGCI(FM)  as  to  why  its  license  should 
not  be  so  modified.  Stoner  Broadcasting 
System  is  also  requested  to  state  its 
intention  to  reimburse  Grundy 
Broadcasting  Company  for  the 
reasonable  costs  associated  with 
Station  KGCI{FM)'s  frequency  change. 
DATES:  Comments  must  be  filed  on  or 
before  August  15, 1988,  and  reply 
coments  on  or  before  August  30, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Joseph  D.  Sullivan,  Esq., 
Latham  &  WatKins.  1333  New 
ilampshire  Avenue.  NW..  Suite  1200, 
Washington,  DC  2003Q  (Counsel  to 
petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order  to 
Show  Cause,  MM  Docket  No.  88-266, 
adopted  May  11, 1988,  and  released  June 
23, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  ^ 

International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  of  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
This  is  a  restricted  notice  and  comment 
rule  making  proceeding.  See  47  CFR 
1.1208.  See  47  CFTl  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 
Federal  Communicntions  Commiiisinn. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-14814  Filed  &-30-88:  8:45  am( 

MLUNQ  COOC  f7t2-ai-« 


47  CFR  Part  73 

[MM  Docket  No.  88-267,  RM-6353] 

Radio  Broadcasting  Services;  Vidalia, 
LA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  John  hi. 
Pembroke,  proposing  the  allocation  of 
Channel  284A  to  Vidalia.  Louisiana,  as 
that  community's  first  local  FM  service. 
A  site  restriction  of  1.0  kilometer  (0.6 
mile)  northwest  of  the  community  is 
required.  The  coordinates  for  the 
proposal  are  31-34-20  and  91-25-51. 


DATES:  Comments  must  be  filed  on  or 
before  August  15. 1988.  and  reply 
comments  on  or  before  August  3U,  198». 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  ser\e  the 
petitioners,  or  its  counsel  or  consultant, 
as  follows:  Joseph  H.  Pembroke,  P.O. 
Box  22604. 1816  Pleasant  Avenue. 
Jackson.  MS  39203  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Kawlings,  (202)  63*-*530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
B8-267,  adopted  May  12, 1988.  and 
released  June  24, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Serxice.  (202)  857-3800. 
2100  M  Street.  NW.,  Suite  140, 
Wushington.  DC  20037. 

Provisions  of  the  Regulatorj- 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Men'.bc.'s  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  hs  this 
one.  which  involve  channel  uilotnients. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  C¥R 
1.4i5  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Vfdv.raX  Communications  Commission. 
Steve  Kaminer. 

Depoly  Chief.  Policy  and  Rules  Division. 
Mciss  Media  Bureau. 

(FR  Doc.  88-14810  Filed  6-30-88:  8:45  am) 
BILLING  CODE  6712-«1-« 


47  CFR  Part  73 

I  MM  Docket  No.  88-269.  RM-6281 ) 

Radio  Broadcasting  Services; 
Frankfort  and  Stephenson,  W 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  «  petition  filed  by  Forum 


Communications.  Inc.,  proposing  the 
Substitution  of  FM  Channel  257C2  for 
Channel  257A  at  Frankfort,  Michigan, 
and  modification  of  its  license  for 
Station  WBNZ(FM)  to  specify  operation 
on  the  higher  class  channel.  To 
accommodate  Channel  257C2  at 
Frankfort,  Channel  261A  must  be 
substituted  for  vacant  Channel  257A  at 
Sephenson,  Michigan.  Canadian 
concurrence  must  be  obtained  for  the 
allotment  of  Channel  257C2  at  Frankfort 
and  Channel  261A  at  Stephenson. 
Michigan.  The  coordinates  for  Frankfort 
are  44-36-38  and  86-09-38.  The 
coordinates  for  Stephenson  are  45-24-54 
and  87-36-24. 

DATES:  Comments  must  be  filed  on  or 
before  August  15, 1988,  and  reply 
comments  on  or  before  August  30. 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  Paul  Brink,  President, 
Forum  Communications,  Inc..  Post  Office 
Box  960.  Otsego,  Michigan  4907a 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  this  is  a 
summary  of  the  Commission's  Notice  of 
Propo.'ied  Rule  Making.  MM  Docket  No. 
88-269,  adopted  May  17. 1988,  and 
released  June  22, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  657-3800. 
2100  M  Street.  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Fftxibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1208.  See  47  CFR  1.1204(b) 
for  rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Ffede'^al  Communications  Commission. 

Steve  Kaminer, 

Ot^'uly  Chief  Policy  and  Rules  Division. 

Afa,«  Media  Bureau. 

(FR  Doc.  88-14813  Filed  6-30-88;  8:45  am) 

BILUM6  CODE  S712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  88-271.  RM-63S71 

Radio  Broadcasting  Services; 
Farmville,  VA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  Tliis  document  requests 
comments  on  a  petition  by  James  H. 
Dulanney.  proposii^  the  allocation  of 
Channel  267A  to  Farmville.  Virginia,  as 
that  community's  secoqd  local  FM 
ser\'ice.  The  coordinates  for  the 
proposal  are  37-18-00  and  78-23-48. 

DATES:  Comments  must  be  filed  on  or 
before  August  15. 1988.  and  reply 
comments  on  or  before  August  30. 19S8. 

ADDRESS:  Federal  Communications 
Co-timission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Lauren  A.  Colby. 
Fsquire,  Law  Office  of  Lauren  A.  Colby. 
10  E.  Fourth  Street,  P.O.  Box  113. 
Frederick.  MD  21701  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-271,  adopted  May  13, 1988.  and 
released  June  23. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  N'W.,  Washington,  DC.  The 
complete  text  of  this  decision  may.  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3600. 
2100  M  Street.  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to     ^ 
this  proceeding. 

Members  cf  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
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See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

Sieve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  B8-14812  Filed  (V-30-88:  8:45  am] 

■lUJNO  CODE  6712-01-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Progiams 
Administration 

49  CFR  ParU  192  an«  195 

{Docket  No.  PS-9(^Nalic«  21 
RIN:  2137-AB24 

Gas  and  Hazardous  Liquid  Pipelines; 
Referenced  Standards  Deletion 
Affecting  Iron,  Steel,  and  Copper  Pipe 
and  OttMf  Materials 

AOCNCV:  Office  of  Pipeline  Safety  (OPS), 
DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 

' — ^ ^ 

SUMMARY:  This  notice  proposes  deleting 
references  to  certain  voluntary  design 
and  construction  standards  concerning 
cast  iron,  ductile  iron,  wrought  steel, 
and  wrought  iron  pipe:  electric 
resistance  welded  coiled  steel  tubing; 
copper  pipe  and  tubing;  well  casing, 
tubing  and  drill  pipe;  bronze  flanges: 
and  other  materials.  The  references  are 
no  longer  needed  for  safety  because  the 
materials  have  minimal  or  no  usage  in 
new  gas  and  hazardous  liquid  pipelines. 
Deletion  of  references  to  these 
standards  would  not  prevent  the  use  of 
these  materials  in  new  pieplines  or  as 
replacement  parts  in  existing  pipelines  if 
the  materials  meet  applicable  general 
safety  requirements.  This  action  would 
significantly  reduce  the  number  of 
voluntary  standards  that  are  now 
incorporated  by  reference  in  Parts  192 
and  195  and  the  burden  of  keeping  these 
references  up-to-date. 
DATE:  Interested  persons  are  invited  to 
submit  written  comments  on  this  notice 
by  August  15. 1968.  Late  filed  comments 
will  be  considered  to  the  extent 
practicable.  All  persons  must  submit  as 
part  of  their  written  comments  all  of  the 
material  that  they  consider  relevant  to 
any  statement  of  fact  made  by  them. 
ADDRESS:  Comments  should  identify  the 
docket  and  notice  numbers  and  be 


submitted  in  duplicate  to  the  Dockets 
Unit,  Room  6417,  Office  of  Pipeline 
Safety,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  All  comments 
and  other  docket  material  are  available 
in  Room  8428  for  inspection  and  copying 
between  the  hours  of  8:30  a.m.  and  5:00 
^.m.  each  working  day. 

FOR  rURTNCR  INRMMATION  CONTACT: 

Paul  J.  Cory.  (202)  366-4561,  regarding 
content  of  this  notice  or  the  Dockets 
Unit,  (202)  366-4146,  regarding  copies  of 
this  notice  or  other  material  in  the 
docket. 

SUPPLEMENTARY  INRMMATION:  OPS 

issued  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  published  June  4, 
1987  (52  FR  21087).  that  invited  comment 
on  the  advisability  of  deleting  references 
in  Part  192  to  15  voluntary  design  and 
construction  standards  of  the  American 
National  Standards  Institute  (ANSI),  the 
American  Society  for  Testing  and 
Materials  (ASTM),  and  the  American 
Petroleum  Institute  (API).  OPS  had 
determined  that  the  references  may  no 
longer  be  needed  for  materials  that  have 
minimal  usage  in  new  construction  of 
gas  pipelines  and  deleting  the  references 
would  minimize  the  effort  required  to 
update  to  current  editions  all  the  Part 
192  references  to  voluntary  standards. 
These  IS  voluntary  standards  are 
applicable  to  cast  iron,  ductile  iron, 
wrought  steel,  and  wrought  iron  pipe; 
electric  resistance  welded  coiled  steel 
tubing;  copper  pipe  and  tubing:  well 
casing,  tubing,  and  drill  pipe:  copper 
pipe:  and  bronze  flanges.  The  ANPRM 
lists  each  of  these  15  voluntary 
standards  and  gives  OPS's  arguments 
for  deleting  references  to  them  in  Part 
192.  Deleting  the  references  would,  in 
most  cases,  involve  revising  individual 
Part  192  sections  that  directly  reference 
a  voluntary  standard,  or  deleting  the   -' 
reference  from  that  section  when  the 
section  has  meaning  apart  from  the 
reference.  In  other  cases,  references  are 
expressed  indirectly  by  referring  to  a 
"listed  specification."  which  Part  192 
defines  as  a  voluntary  standard  listed  in 
section  I  of  Appendix  B  of  Part  192. 
Deleting  these  references  would  require 
either  revising  the  section  involved  or 
deleting  one  or  more  voluntary 
standards  from  Appendix  B.  When  a 
reference  to  a  voluntary  standard  is 
proposed  to  be  deleted  from  either  the 
Part  192  section  involved  or  Appendix  B. 
the  designation  of  the  standard  would 
also  be  deleted  from  Appendix  A.  which 
lists  all  the  voluntary  standards 
incorporated  by  reference  in  Part  192. 


Summary  of  Comments  to  the  ANPRM 

In  response  to  the  ANPRM.  there  were 
41  comments.  Commenters  included  four 
state  pipeline  safety  regulatory  agencies, 
four  industry  organizations,  23  gas 
distribution  operators,  and  10  gas 
transmission  operators.  Thirty-one  of 
these  comments  agreed  with  deleting  all 
references  proposed  for  deletion  in  the 
ANPRM.  Those  that  did  not  favor  such 
action  are  discussed  hereafter. 

Several  commenters  argued  that 
references  to  voluntary  standards  for 
materials  not  frequently  used  in  new 
construction  should,  nevertheless,  be 
retained  because  the  standards  are  used 
in  judging  the  safety  of  existing 
installations. 

OSP  disagrees.  The  acceptability  of 
pipe  or  a  component  manufactured 
according  to  a  referenced  standard  is 
judged  against  the  edition  of  the 
standard  referenced  in  part  192  at  the 
time  the  pipe  or  component  was 
manufactured,  not  necessarily  the  latest 
edition  of  the  referenced  standard.  For 
instance,  to  evaluate  a  polyethylene 
plastic  pipeline  made  of  pipe  that  was 
manufactured  in  1977.  it  would  be 
necessary  to  use  ASTM  D2513-1974a 
edition.  This  edition  was  incorporated 
by  reference  in  Part  192  at  the  time  the 
pipe  was  manufactured,  while  currently 
Part  192  references  the  1961  edition. 
Deleting  a  reference  to  a  voluntary 
standard  has  no  effect  on  the 
acceptabihty  of  materials  installed 
previously  that  were  manfactured  to 
that  standard.  Thus,  retaining  references 
to  voluntary  standards  for  materials  not 
currently  being  installed  in  gas  pipelines 
is  not  needed  to  determine  whether 
exisitng  pipelines  comply  with  Part  192. 

The  following  discussion  gives  the 
disposition  of  the  references  to  15 
voluntary  standards  that  the  ANPRM 
proposed  no  longer  be  referenced  in  Part 
192: 

1.ANSIA21.1.  'Thickness  Design  of 
Cast  Iron  Pipe  "  (formerly  ANSI  ClOl) 

There  were  no  negative  comments  on 
the  proposal  to  delete  the  references  to 
ANSI  A21.1.  Therefore.  { 192.117. 
"Design  of  cast  iron  pipe."  would  be 
removed,  and  in  S  192.557.  "Uprating 
*  *  *."  paragraph  (d)(1)  would  be 
revised  to  delete  the  reference  to  ANSI 
ClOl  and  to  reflect  removal  of  §  192.117. 

2.  ANSI  A21.lt,  "Rubber  Gasket  fointa 
for  Ductile  Iron  and  Grey  Iron  Pressure 
Pipe  and  Fittings  " 

There  were  no  negative  comments  on 
the  proposal  to  delete  the  reference  to 
ANSI  A21.il  in  paragraph  (a)  of 
S  192.277,  "Ductile  iron  pipe."  Because 
this  paragraph  includes  another 
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reference  which  OPS  is  proposing  to 
delete  (see  ANSI  A21.52  htAoyK)  as  well 
as  the  reference  to  ANSIA21.il;  OPS 
proposes  to  remove  S  192.277(<i)  in  its 
entirtly. 

3.  ANSlA21.5a  'Thickness  Design  of 
Ductile  Iron  Pipe" 

There  were  no  negative  comments  on 
the  proposal  to  delete  the  references  to 
ANSIA21.50.  Therefore,  paragraph  (a)  of 
§  192.119.  "Design  of  ductile  iron  pipe." 
woiild  be  removed.  Under  item  4  below, 
OI'S  also  is  proposing  to  remove 
paragraph  (b)  of  §  192.119.  In  §  192.557.  ' 
"Uprating:  *  *  *."  paragraph  (d)(1) 
would  be  revised  to  reflect  removal  of 
§  192.119  and  to  delete  the  reference  to 
ANSIA21.50. 

4.  ANSIA21.52.  "Ductile  Iron  Pipe. 
Centrifugally  Cast  in  Metal  Molds,  or 
Sand  Lined  Molds  for  Gas  " 

Two  operators  and  one  industry 
association  took  exception  to  deletion  of 
the  references  to  ANSI  A21.52  in  §  192.57 
(listed  specification).  S  192.119(b).  and 
§  192.277(a).  They  said  ductile  iron  pipe 
would  be  installed  were  it  not  for  DOTs 
position  that  it  is  subject  to  the 
corrosion  control  requirements  of 
§  192.455.  and  that  research  could  prove 
that  these  requirements  are  not 
necessary  for  ductile  iron  pipe.  When 
the  original  corrosion  control 
requirements  in  Subpart  I  of  Part  192 
were  published  on  June  30, 1971.  no 
persuasive  arguments  were  given  for 
excluding  ductile  iron  pipe  from  the 
requirements  of  S  192.455.  in  fact, 
research  conducted  just  prior  to  that 
time  indicated  the  corrosion  resistance 
of  grey  iron,  ductile  iron,  and  carbon 
steel  is  similar  for  identical  exposure 
conditions.  OI'S  has  no  new  data  that 
would  change  the  original  conclusion 
that  corrosion  protection  is  equally 
justified  for  grey  iron,  ductile  iron,  and 
carbon  steel  pipelines  in  underground 
installations.  Therefore,  the  comment  is 
not  considered  adequate  justification  for 
withdrawing  the  OPS  proposal  in  the 
ANPRM  to  delete  references  to  ANSI 
A21.52  or  to  other  voluntaiy  standards 
relating  to  ductile  iron. 

Therefore,  paragraph  (b)  of  §  192.119. 
"Design  of  ductile  iron  pipe."  would  be 
removed:  and  the  reference  to  ANSI 
A21.S2  would  be  deleted  from 
9 192.277(a).  Also,  S  192.57,  "Cast  iron  or 
ductile  iron  pipe."  would  be  removed. 
The  ANPRM  proposed  to  remove  only 
S  192.57  (a)  and  (b)(2).  which  reference 
ANSI  A21.S2AS  a  "listed  specification." 
Mowever.  the  remaining  provisions  of 
§  192.57.  which  concern  used  pipe, 
would  be  of  little  benefit  because  used 
cast  iron  |Mpe  axul  used  ductile  iron  pipe 
are  rarely  installed  in  new  construction. 


In  the  rare  cases  when  used  pipe  is 
installed  in  new  construction,  the 
general  material  requirements  of 
§  19?..53  would  apply.  Also,  see  ASTM 
A377  below  for  further  discussion  of 
removing  §  192.57  in  its  entirety. 

5.  ASTM  A377,  "Standard  Specifications 
for  Cray  Iron  and  Ductile  Iron  Pipe" 

There  were  no  negative  comments  on 
the  proposal  to  delete  from  §  192.57  (a) 
and  (b)(2)  the  reference  to  ASTM  A377 
as  a  "listed  specification." 

Section  192.57  would  be  removed 
entirely  because,  as  discussed  above 
with  regard  to  ANSI  A21.50.  the  portion 
of  §  192.57  not  in  paragraphs  (a)  and 
(b)(2)  would  be  of  little  benefit. 

6.  ANSI  B16.  t.  "Cast  Iron  Pipe  Flanges 
end  Flanged  Fittings  " 

One  operator  objected  to  deleting  the 
reference  to  ANSI  B  16.1  in  paragraph  (e) 
of  §  192.275,  "Cast  iron  pipe,"  because 
cast  iron  pipe  flanges  and  flanged 
fittings  are  still  used  to  install  flanged 
valves,  regulators,  and  similar 
components  with  bodies  made  of  cast 
iron. 

As  a  result  of  this  comment,  OPS 
investigated  further  and  determined 
there  is  widespread  use  of  cast  iron 
flanges  on  valves,  regulators,  and 
similar  components.  For  this  reason, 
01*8  is  not  proposing  to  revise 
§  192.275(e)  as  suggested  in  the  ANPRM. 
However,  because  { 192.275(e)  relates 
only  to  cast  iron  flanges,  this  paragraph 
would  be  moved  to  5 192.147,  "Flanges 
and  flange  accessories,"  and  be 
designated  as  paragraph  (c). 

7.  ANSI  836.10.  "Wrought  Steel  and 
Wivught  Iron  Pipe  " 

There  were  no  negative  comments  on 
Hie  proposal  to  delete  the  reference  to 
ANSI  B36.10  in  §  192.279,  "Copper  pipe." 
for  purposes  of  determining  the 
thicknesses  of  standard  wall  pipe.  In  the 
ANPRM.  OPS  suggested  that 
performance  language  be  substituted  for 
the  reference,  although  none  was 
propo.sed  and  none  was  suggested  by 
commenters.  However.  ANSI  B16.5, 
"Steel  Pipe  Flanges.  Flanged  Fittings" 
(referenced  in  S  192.147),  provides  a 
source  comparable  to  ANSI B36.W  tot 
standard  wall  pipe  thicknesses,  and  it 
could  be  referenced  for  that  purpose  in 
§  192.279(a)  in  lieu  of  ANSI  B36.10. 
Therefore,  in  $  192.279(a)  the 
designation  "ANSI  B36.10"  would  be 
deleted  and  replaced  with  "ANSI  Bie.S." 

8.  API5A,  "API  Specif ication  for  Casing, 
Tubing,  and  Drill  Pipe  " 

There  were  no  negative  comments  on 
the  pn^posal  to  delete  the  reference  to 
APISA.  llierefore.  in  para^aph  (b)(1)  tA 


§  192.177,  "Additional  provisions  for 
bottle  type  holders."  the  reference  to 
API  3A  would  be  deleted. 

P.  ASTMA539.  "Standard  Specification 
for  Electric  Resistance-  Welded  Coiled 
Steel  Tubing  for  Gas  and  Fuel  Oil 
Lines  " 

One  state,  one  industry  organization, 
and  one  pipeline  operator  opposed 
deleting  from  §  192.55  the  reference  to 
ASTM  A539  as  a  "hsted  specification" 
for  qualifying  the  use  of  electric 
resistance  welded  coiled  steel  tubing  (X- 
Trube).  They  said  X-Tmbe  would  be 
used  if  it  were  available  at  a  competitive 
price.  The  industry  associatior.  iy<'u\  it 
throught  X-Trube  is  still  being  ir.^tiilled. 

After  further  investigation.  Of'S  has 
determined  that  X-Trube  is  not  being 
manufactured  for  use  in  gas  pipelines. 
Although  OPS  believes  steel  tubing 
manufactured  to  meet  ASTMA539  is 
satisfactory  for  use  in  gas  systems,  since 
the  material  is  not  being  used  in  new 
construction,  there  is  no  need  to 
maintain  y45rAfi45Jd  as  a  "listed 
specification."  In  the  event  that  an 
operator  wishes  to  use  X-Trube,  the 
material  may  be  qualiHed  for  use  by 
demonstrating  that  it  meets  the 
requirements  of  S  192.53,  "General,"  and 
the  requirements  of  i  192.55  for  steel 
pipe  of  an  unlisted  specification. 
Therefore.  OPS  proposes  to  delete  from 
§  192.55  the  reference  to  ASTMA539  as 
a  "listed  specification"  by  deleting 
"ASTM  A539"  from  Section  I  of 
Appendix  B  of  Part  192. 

Items  10  through  14  are  discussed 
following  Item  14. 

10.  ASTMB42.  "Standard  Specification 
for  Seamless  Copper  Pipe.  Standard 
Sizes" 

11.  ASTMB68,  "Standard  Specification 
for  Seamless  Copper  Tube.  Bright 
Annealed" 

12.  ASTMB75,  "Standard  Specification 
for  Seamless  Copper  Tube" 

1S.ASTMB88,  "Standard  SpeciHcot ion 
for  Seamless  Copper  Vt'ater  Tube 

14.  ASTMB251.  "Standard  Specif  ication 
for  Genera!  Requirements  for  Wrought 
Seamless  Copper  and  Copper-Alloy 
Tube" 

Two  pipeline  operators  and  two  state 
regulatory  agencies  objected  to  deletion 
of  the  references  to  voluntary  standards 
for  copper  pipe  and  tubing.  Under 
§  192.61,  "Copper  pipe,"  ASTMB4Z 
ASTMB68.  ASTMB7S.  ASTMB88.  and 
ASTM  8251  are  each  a  "listed 
specification  "for  qualifying  copper 
pipe:  and  ASTM  MB  is  referenced  in 
paragraph  (b)  of  $  192.125.  "Design  of 
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copper  pipe,"  to  specify  niinimiim  wall 
thicknesses  for  copper  service  lines. 
These  comments  indicate  there  may  be 
no  more  than  eight  gas  distribution 
operators  who  use  copper  pipe  and 
tubing  in  new  construction. 

With  so  few  operators  using  copper 
pipe  and  tubing  out  of  the  approximately 
1,500  gas  distribution  utilities  in  the  U.S., 
OPS  is  proposing  to  remove  9 192.61  to 
delete  references  to  voluntary  standards 
for  qualifying  copper  pipe  and  tubing. 
Even  if  §  192.61  is  removed  as  proposed, 
copper  pipe  and  tubing  in  new 
construction  would  still  be  subject  to  the 
general  safety  requirements  of  9 192.53 
governing  qualificatipn  of  materials.  The 
reference  to  ASTMB88  in  9 192.125(b) 
would  be  deleted  and  replaced  with  a 
table  of  minimum  wall  thicknesses  for 
Type  L  copper  tubing  taken  from  Table  3 
oiASTMB88. 

13.  ANSI  B16.24,   Bronze  Pipe  Flanges 
and  Flanged  Fittings  " 

There  were  no  negative  comments  on 
the  proposal  to  delete  the  reference  to 
ANSI  816.24  from  9 192.147,  "Flanges 
and  flange  accessories."  Therefore, 
because  bronze  flanged  pipe  and  fittings 
are  no  longer  being  installed  in  gas 
piping,  the  reference  to  ANSI  B  16.24 
would  be  deleted  from  9 192.147(.i). 

Other  Referenced  Standards 

In  the  ANPRM.  OPS  asked 
commenters  to  identify  any  other 
voluntary  standards  referenced  in  Parts 
19Z  193,  and  195  not  mentioned  in  the 
ANPRM  that  pertain  to  little  used 
materials.  There  were  eight  comments 
that  recommended  deleting  references  to 
nine  other  voluntary  standards.  These 
comments  stated  that  certain  API  and 
ASTM  standards  were  no  longer  being 
used,  and  that  references  to  certain 
standards  of  the  Manufacturer's 
Standardization  Society  of  the  Valve 
and  Fittings  Industry  (MSS)  were  not 
necessary  for  pipeline  safety. 

The  following  table  gives  the 
designation  of  e.ich  of  these  voluntary 
standards  and  the  reference  source: 
API6A.  "API  Specification  for  Wellhead 

Equipment",  9 192.145 
ASTMA134,  "Standard  Specification  for 

Riectrio-F'usion  (Arc)  Welded  Steel 

Plate  Pipe,  Sizes  16  Inch  and  Over", 

99 192.55  (listed  specification), 

192.113, 195.106 
ASTMA135,  "Standard  Specification  for 

Electric-Resistance  Welded  Steel 

Pipe",  ibid. 
ASTMA139,  "Standard  Specification  for 

Electric-Fusion  (ARc)  Welded  Steel 

Pipe,  Sizes  4  Iitch  and  Over",  ibid. 
ASTMA211,  "Standard  Specification  for 

Spiral-Welded  Steel  or  Iron  Pipe". 

ibid. 


MSS  SP-25.  "Standard  .Marking  System 

for  Valves.  Fittings,  Flanges  and 

Unions",  9 192.63 
MSSSP-70.  "Cast  Iron  Gate  Valves. 

Flanged  and  Threaded  Ends", 

9 192.145 
MSSSP-71.  "Cast  Iron  Swing  Check 

Valves  Flanged  and  Threaded  Ends", 

ibid. 
MSSSP-78.  "Cast  Iron  Plug  Valves", 

ibid. 

OPS  believes  that  pipe  specifications 
ASTMA134.  ASTMA135.  ASTMA139. 
and  ASTMA211  are  no  longer  being 
used  to  manufacture  pipe  intended  to 
transport  gas  or  hazardous  llqiiids. 
Therefore,  OPS  is  proposing  to  delete 
each  of  these  voluntary  standards  as  a 
"listed  specification"  under  9  192..55, 
"Steel  pipe,"  and  to  delete  references  to 
them  from  the  tables  in  9 192.113. 
"Longitudinal  joint  factor  (E)  for  steel 
pipe,"  and  9 195.106,  "Internal  design 
pressure." 

OPS  is  aware  that  APIdA.  MSS  SP- 
25.  MSS  SP-70.  MSS  SP-71.  and  MSS 
SP-78  are  still  being  used  for  materials 
in  gas  pipelines.  However,  OPS  believes 
that  many  of  the  requirements  included 
in  these  voluntary  stundards  may  not  be 
needed  for  pipeline  safety,  although  they 
may  provide  standardization  that  makes 
construction  easier.  Therefore,  in  lieu  of 
referencing  these  voluntary  standards, 
OPS  is  proposing  that  9  192.63,  "Marking 
of  materials."  and  9192.14.5.  "Valves." 
be  amended  to  provide  appropriate 
safety  requirements  set  forth  hereafter 
as  adapted  from  lan;^u>)ge  in  the  MSS 
standards. 

Impact  AssiMsment 

The  proposal  is  considcrad  to  be 
nonmajor  under  Executive  Order  12291 
and  not  "significant"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
•FR 11034).  Deleting  references  to 
voluntary  standards  that  are  no  longer 
needed  for  pipeline  safety  would  have  a 
minimal  economic  effect  and  a  Draft 
Regulatory  Evaluation  is  not  warranted. 
Based  on  the  facts  available  concerning 
the  impact  on  this  rulemaking  action.  I 
certify  pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  that  the 
action  will  not,  if  adopted  as  final,  have 
a  singificant  economic  impact  on  a 
substantial  number  of  small  entities. 
OPS  has  analyzed  this  action  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (52  FR  41685].  and  has  determined 
that  it  does  not  have  sufRcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federal  Assessment. 


List  of  Subjects 

49  CFR  Part  192 

Cast  iron  pipe.  Ductile  iron  pipe. 
Cooper  pipe.  Flanges. 

49  CFR  Part  195 

Pipeline  safety.  Design  pressure. 
Specification. 

In  view  of  the  above,  OPS  proposes  to 
amend  Parts  192  and  195  of  Title  49  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  192— (AMENDED] 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1672  and  1604;  4» 
CFR  1.53. 

9  192.57    [Removed  and  Reserved] 

2.  Section  192.57  would  be  removed 
and  reserved. 

§  192.61    (Removed  and  Reserved] 

3.  Section  192.61  would  be  removed 
and  reserved. 

4.  Section  192.63(a)  would  be  revised 
to  read  as  follows: 

§192.63    Marking  of  materiale. 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  each  valve,  fitting, 
length  of  pipe,  and  ether  component 
must  be  marked — 

(1)  As  prescribed  in  the  specification 
or  standard  to  which  it  was 
manufactured;  or 

(2)  To  indicate  size,  type, 
manufacturer,  model,  pressure  rating, 
and  temperature  rating. 


S  192.113    (Amendwl) 

5.  In  the  table  in  9  192.113,  the  entries 
for  the  following  specifications  would  be 
removed:  "ASTM  A134."  "ASTM  A135," 
"ASTM  A139, "  and  "ASTM  A211." 

§192.117    (Removed  and  Reserved] 

6.  Section  192.117  would  be  removed 
and  reserved. 

§192.119    (Removed  and  Reserved] 

7.  Section  192.119  would  be  removed 
and  reserved. 

8.  Section  192.125(b)  would  be  revised 
to  read  as  follows: 

§  192.125    Design  of  copper  pipe.     ■ 
•        •        •        *        • 

(b)  Copper  pipe  used  in  service  lines 
must  be  iVpe  "L"  with  wall  thickness 
not  less  than  that  indicated  in  the 
following  table: 
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Standard 

Nominal 
0.0.  ftnch) 

Wsril  Thickness  <inc»)) 

Size  (inch) 

Nominal 

ToleranGe 

V4 _ „ 

H 

% 

0.625 
.750 
.875 
1.125 
1.375 
1.625 

0.040 
.042 
.045 
OSO 
.055 
.060 

.0035 
.0035 
004 

1 

004 

1  Vi 

0045 

1% 

.0045 

9.  In  9  192.145,  paragraph  (a)  would  be 
revised,  paragraphs  (b)  through  (d) 
would  be  redesignated  as  (c)  through  (e). 
respectively,  and  a  new  paragraph  (b) 
would  be  added  as  follows: 

9192.145   Valvet. 

(a)  Except  for  cast  iron  valves,  each 
valve  must  meet  the  minimum 
requirements,  or  the  equivalent,  of  API 
6D.  A  valve  may  not  be  used  under 
operating  conditions  that  exceed  the 
applicable  pressure  temperature  ratings 
contained  in  those  requirements. 

(b)  Each  cast  iron  valve  must  comply 
with  the  following: 

(1)  The  valve  must  have  a  maximum 
service  pressure  rating  for  temperatures 
that  equal  or  exceed  the  maximum 
service  temperature. 

(2)  The  valve  must  be  tested  prior  to 
painting,  as  part  of  the  manufacturing, 
as  follows: 

(i)  With  the  valve  in  the  fully  open 
position,  the  shell  must  be  tested  with 
no  leakage  to  a  "pressure  that  for  plug 
valves  is  at  least  2.00  times  the 
maximum  service  pressure  rating,  and 
for  gate  valves  or  swing  check  valves  is 
at  least  1.75  times  the  maximum  service 
pressure  rating. 

(ii)  After  the  shell  test,  the  seat  must 
be  tested  to  a  pressure  not  less  than  the 
maximum  service  pressure  rating. 
Except  for  swing  check  valves,  test 
pressure  during  the  seat  test  must  be 
applied  successively  on  each  side  of  the 
closed  valve  with  the  opposite  side 
open.  No  visible  leakage  is  permitted. 

(iii)  After  the  last  pressure  test  is 
completed,  the  valve  must  be  operated 
through  its  full  travel  to  demonstrate 
freedom  from  interference. 

•  •        *        •        * 

10.  Section  192.147  would  be  amended 
by  revising  paragraphia)  and  adding 
paragraph  (c)  to  read  as  follows: 

S  192.147    Flanges  and  flange  accessories. 

(a)  General  requirements.  Each  flange 
or  flange  accessory  (other  than  cast 
iron)  must  meet  the  minimum 
requirements  of  ANSI  B16.5,  MSS  SP-44, 

or  the  equivalent. 

•  *        *        •        * 

(c)  Each  flange  on  a  flanged  joint  in 
cast  iron  pipe  must  conform  in 


dimensions  and  drilling  to  ANSI  B16.1 
and  be  cast  integrally  with  the  pipe, 
valve,  or  fitting. 

§192.177    [Amended] 

11.  In  1 192.177(b)(1).  the  words 
"either  API  Standard  5A  or"  would  be 
removed. 

§192.275    (Amended] 

12.  Section  192.275(e)  would  be 
removed. 

§192.277    (Amended] 

13.  In  1 192.277,  paragraph  (a)  would 
be  removed  and  paragraphs  (b)  and  (c) 
would  be  redesignated  as  (a)  and  (b), 
respectively. 

14.  Section  192.279  would  be  revised 
to  read  as  follows: 

§192.279   Copperpipe. 

Copper  pipe  may  not  be  threaded, 
except  that  copper  pipe  used  for  joining 
screw  fittings  or  valves  may  be  threaded 
if  the  wall  thickness  is  equivalent  to  the 
comparable  size  of  Schedule  40  or 
heavier  wall  pipe  listed  in  Table  Cl  of 
ANSI  B16.5. 

15.  Section  192.557(d)(1)  would  be 
revised  and  the  introductory  text  to 
paragraph  (d)  is  republished  to  read  as ' 
follows: 

§  192.557    Uprating:  Steel  pipeUnes  to  a 
pressure  tlurt  wHI  produce  a  hoop  stress 
less  than  30  percent  of  SMYS:  plastic,  cast 
Iron,  and  ductile  iron  pipelines. 

***** 

(d)  If  records  for  cast  iron  or  ductile 
iron  pipeline  facilities  are  not  complete 
enough  to  determine  stresses  produced 
by  internal  pressure,  trench  loading, 
rolling  loads,  beam  stresses,  and  other 
bending  loads,  the  following  procedures 
must  be  followed: 

(1)  In  estimating  the  stresses,  if  the 
original  laying  conditions  cannot  be 
ascertained,  the  operator  shall  assume 
that  cast  iron  pipe  was  supported  on 
blocks  with  tamped  backfill  and  that 
ductile  iron  pipe  was  laid  without  blocks 
with  tamped  backfill. 
***** 

Appendix  A  to  Part  192 — (Amended] 

16.  Section  II  of  Appendix  A  to  Part 
192  would  be  revised  by  removing  items 
(1)  and  (2)  from  subdivision  A;  items  (3), 
(4),  t5).  (9).  (12),  (14),  (15),  (16).  (17).  (18), 
and  (19)  from  subdivision  B;  items  (1), 
(2),  (3),  (6),  (7).  and  (8)  from  subdivision 
C;  and  Items  (1).  (3),  (4),  and  (5)  from 
subdivision  R  The  remaining  items  in 
each  subdivision  would  be  renumbered 
in  appropriate  sequence. 

Appendix  B  to  Part  192— (Amended) 

17.  Section  I  of  Appendix  B  to  Part  192 
would  be  revised  by  removing  the' 


following  entries:  "ASTM  A134— Steel 
pipe  (1974),"  "ASTM  Al 35— Steel  pipe 
(1975)."  "ASTM  Al  39— Steel  pipe 
(1974),"  "ASTM  A211— Steel  and  iron 
pipe  (1975)."  "ASTM  A377— Cast  iron 
pipe  (1979),"  ASTM  A539— Steel  tubing 
(1979)."  "ASTM  B42— Copper  pipe 
(1980),"  "ASTM  868— Copper  tube 
(1980),"  "ASTM  B75— Copper  tube 
(1980)."  "ASTM  B38— Copper  tubing 
(1980)."  "ASTM  B251— Copper  tube 
(1976),"  and  "A.NSI  A21.52— Ductile  iron 
pipe  (1971)." 

PART  195-{  AMENDED] 

18.  The  authority  citation  for  Part  195 
is  revised  to  read  as  follows: 

Authority:  49  App.  U.&C  2002:  and  49n 
CFR  1.55. 

§195.106    (Amended] 

19.  In  the  table  in  9  195.106(e).  the 
entries  for  the  following  specifications 
would  be  removed:  "ASTM  AIM," 
"ASTM  A135."  "ASTM  A139,"  and 
"ASTM  A211." 

Issued  in  Washington.  DC  on  June  27. 1966. 
Richard  L.  Beam, 

Director,  Office  of  Pipeline  Safety.  Research 
and  Special  Programs  Administration. 
(FR  Doc.  88-14700  Filed  6-30-88;  845  am) 

BHJJNO  CODE  4S1»-«0-« 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1105  and  1152 

(Ex  Parte  No.  274  (Sub-Nos.  S  and  IDA] 

Environmental  Compliance;  Out-of- 
Service  Rail  Line  Exemptions 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  invites 
comments  on  draft  rules  set  forth  below 
to  codify  its  recently  announced  policy  • 
of  routinely  staying  the  effectiveness  of 
out-of-service  class  exemptions  where 
an  informed  decision  on  pending 
environmental  issues  (whether  raised  by 
a  party  or  by  the  Commission's  Section 
of  Energy  and  Envirorunent  in  its 
independent  investigation  of  the  effects 
of  abandonment  on  the  enxironment  and 
energy  consumption)  cannot  be  made 
prior  to  the  time  the  exemption  authority 
would  otherwise  become  effective.  The 
purpose  of  this  proposal  is  to  assure  the 
Commission's  full  and  timely  '   - 
consideration  of  environmental  issues  in 


'  See  ex»mplion6f  Oul-dfSenrice  Hail  L'nes.  ♦ 
I.C.e.2d«W(i«»). 
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individual  out-of-service  abandonment 

proceedings,  consistent  with 

requirements  of  the  National 

Environmental  Policy  Act  and  other 

environmental  statutes. 

DATE:  Comments  are  due  on  Auj^ust  1, 

1988. 

MM  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245.  TDD 
for  hearing  impaired  (202J  275-1721 

SUFPUEMENTARV  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  ilecision.  A  copy  of 
the  full  decision  is  available  from  the 
Office  of  the  Secretary,  Room  2215, 
Intcrstiite  Commerce  Commission 
Building,  Washington,  DC  20423.  ((202) 
275-7428).  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pit.kup 
from  Dynamic  Concepts,  Inc.,  Rotim  2229 
at  (^ommisj'on  Headquarters.) 

Implisn.mting  this  proposal  would  not 
have  a  significant  adverse  effect  on  the 
quality  of  the  human  environment  or 
energy  conservation  because  it  involves 
rait  lines  that  have  provided  no  local 
service  for  at  least  2  years,  and  that 
would  have  been  used  only  for  overhead 
traffifj  that  would  be  rerouted. 

It  is  certified  that,  for  the  same 
reasons,  this  proposal,  4f  adopted,  would 
have  no  significant  impact  on  small 
businesses. 

List  of  Subjects 

■19  CFR  Part  1105 

Environmental  impact  is'tatements. 
Reporting  and  record  keeping 
requirements. 


49  CFR  Part  1152 

Administrative  practice  and 
procedure.  Environmental  protection. 
National  resources.  Railroads,  Reporting 
and  record  keeping  requirements. 

Authority:  5  D.S.C.  553  and  559:  42  U.S.C. 
4332;  and  49  II.S.C.  KXCl.  laSOS.  t09i)3  and 
lOWM. 

Decided:  June  24, 1988. 

By  the  Cominission,  Chairnidn  Gradison, 
Vice  Chairman  Andre,  Commissionerfi 
Sterrett,  Simmons,  and  l.amb<iley. 
ICathle«n  M.  King. 
Acting  Stfcrelary. 

Title  49,  Subtitle  B,  Chapter  X,  Parts 
1105  and  1152  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  1105— GUIDELINES  FOR 
IMPLEMENTATION  OF  THE  NATIONAL 
ENVIRONMENTAL  POLICY  ACT  OF 
1969 

1.  The  authority  citation  for  49  CFR 
Part  1105  would  continue  to  read  as 
follows: 

Authority:  49  U.S.C.  10321.  10505.  10903  — 
10908;  16  U.S.C.  1247(d):  42  T.S.C.  4332;  and  5 
U#.C.  .5.53  dlid  5.59. 

2.  Section  1105.10  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(g)(3)  to  read  as  follows: 

§  1 105. 10    Commission  procedures  snd 

pubtic  involvement 

•         •         •         •         •        . 

(g)  *  •  * 

(3)  In  out-of-service  rail  line 
abandonment  exemption  proceedings 
under  49  CFR  1152..50.  the  Commission 


will  stay  the  effective  date  of  individual 
notices  of  exemption  when  an  informed 
decision  on  pending  environmental 
issues  cannot  be  made  prior  to  the  date 
that  the  exemption  authority  would 
otherwise  become  effective. 


PART  1152— ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  LINES  IN 
RAIL  TRANSPORTATION  UNDER  49 
U.S.C.  10903 

3.  The  authjority  citation  for  49  CFR 
Part  11.52  would  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  553,  5b9.  and  704;  11 
U.S.C.  1170: 16  U.S.C.  1247(d);  and  49  U.S.C. 
10121.  10382. 10505,  and  10903  et  ««?</• 

4.  Section  1152.50  is  proposed  to  be 
amended  by  redesignating  paragraphs 
(d)(4)  and  (5)  as  paragraphs  (d)(5)  and 
(6)  and  by  adding  a  new  paragraph 
(d)(4)  to  read  as  follows: 

9  1 152.S0    Exempt  abandonments  and 
discontinuances  of  service  and  trackage 
rights. 

(d)*  •   • 

(4)  In  out-of-service  rail  line 
abandonment  exemption  proceedings 
under  49  CFR  1152.50,  the  Commission 
■will  stay  the  effective  date  of  individual 
notices  of  exmption  when  an  informed 
decision  on  pending  environmental 
issues  cannot  be  made  prior  to  the  date 
that  the  exemption  authority  would 
otherwise  become  effective. 
•        *        *        •        * 

[l-K  Dot;.  8&-14855  Piled  8-.30-68:  8:45  am) 
BtUINO  COCe  703&-01-M 
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This  section  o<  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rutes  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  doaiments  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  Of  the  Secretary 

|Docl(etNo.88-018N] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Meetings  of  Committee  and  Working 
Groups 

Notice  is  given  that  a  meeting  of  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods  will 
be  held  on  Thursday  and  Friday, 
October  20  and  21, 1988,  from  8:00  a.m. 
to  5:00  p.m..  at  the  Grosvenpr  Hotel, 
Lake  Buena  Vista,  Florida. 

The  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microorganisms  that  indit:ate  whether 
foods  have  been  produced  using  good 
manufacturing  practices. 

The  agenda  for  the  October  20  and  21 
meeting  follows: 

(1)  Approval  of  the  June  22  and  23, 
1988,  Meeting  Minutes; 

(2)  Working  Group  Assignments; 

(3)  Working  Group  Comments  to  the 
Full  Committee; 

(4)  Future  Activities  and 

(5)  Public  Comments. 

Notice  is  also  given  that  the  meat  and 
poultry,  and  the  seafood  working  groups 
of  the  National  Advisor^'  Committee  on 
Microbiological  Criteria  for  Foods  will 
meet  on  Thursday  and  Friday,  August  4 
and  5, 1968,  from  8:00  a.m.  to  5:00  p.m., 
at  the  Hyatt  Regency  Westshore,  6200 
Courtney  Campbell  Causeway,  Tampa, 
Florida.  The  working  groups,  which  are 
comprised  of  committee  members,  will 
be  meeting  to  review  and  discuss 
assignments  referred  to  them  by  the  full 
committee  and  to  prepare  comments  on 
those  assignments  for  the  October  20 
and  21  committee  meeting. 


The  Committee  and  working  group 
meetings  are  open  to  the  public  on  a 
space  available  basis.  Comments  of 
interested  persons  may  be  filed  30  days 
prior  to  the  meeting  in  order  that  they 
may  be  considered  by  the  Committee 
and  should  be  addressed  to  Ms. 
Catherine  M.  DeRoever.  Director. 
Executive  Secretariat,  U.S.  Department 
of  Agriculture,  Food  Safety  and 
Inspection  Service,  Room  3175  South 
Agriculture  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  Background 
materials  are  available  for  inspection  by 
contacting  Ms.  DeRoever  on  (202)  447- 
9150. 

Done  at  Washington.  DC  on:  June  27. 198a 
Robert  Melland, 
Acting  Assistant  Secretary. 
(FR  Doc.  ea -14902  Filed  &-30-68:  8:45  am) 

BtlXING  CODE  3410-DIMI 


Forest  Service 

Intent  To  Prepare  an  Environmental 
Impact  Statement  on  Forest 
Management  Activities  in  the  Vicinity 
of  Park  Lake;  Helena  National  Forest, 
MT 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  Environmental  Impact  Statement  to 
analyze  and  disclose  the  environmental 
impacts  of  implementing  forest 
management  activities  in  the  Park  Lake 
area  of  the  Helena  Ranger  District, 
Helena  National  Forest,  Jefferson  and 
Lewis  and  Clark  Counties,  Montana. 
The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis  and  management  opportunities 
in  the  analysis  area.  In  addition,  the 
agency  gives  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
parties  are  aware  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  July 
30, 1968. 

ADDRESS:  Submit  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
to  Ernest  R.  Nunn,  Forest  Super\'isor, 


Helena  National  Forest,  301  S.  Park, 
Room  32a  Helena.  MT  59626. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Direct  written  comments  on 
management  opportunities  and 
questions  about  the  proposed  activities 
and  the  environmental  impact  statement 
to  the  District  Ranger,  Helena  Ranger 
District.  Helena  National  Forest  2001 
Poplar  Street  Helena.  MT  59601. 

SUPPt^MENTARY  INFORMATION:  The 

USDA  Forest  Ser\-ice  proposes  to 
implement  a  wide  range  of  forest  and 
range  management  activities  in  the 
\-icinity  of  Park  Lake  over  the  period 
from  1988  to  1995.  The  area  under 
consideration  covers  approximately 
38,800  acres  and-starts  1  mile  south  of 
Helena.  Montana  and  6  miles  west  of 
Clancy,  Montana,  extending  south  to  the 
Helena  National  Forest  boundary  and 
west  to  the  eastern  edge  of  the  Tenmile 
Creek  drainage  divide.  The  legal 
description  for  the  area  includes 
portions  of  sections  34  and  35,  TlON 
R4W;  sections  1-5,  8-17, 19-24  and  2fr- 

35,  T9.N  R4W;  sections  14,  22-26,  35  and 

36.  T9N  R5W;  sections  1-3, 11-15,  21-27 
and  34-36.  T8N  R5W:  sections  1. 2. 12, 13 
and  24-26.  T7N  R5W:  sections  6,  7, 18 
and  19,  T7N  R4W;  sections  5-8, 17-20 
and  29-31,  T8N  R4VV.  Principal 
Meridian. 

The  proposed  management  activities 
include  trail  construction,  campground 
construction  and  renovation,  wildlife 
and  fishery  habitat  improvement  timber 
sales,  prescribed  burning,  livestock 
forage  improvement,  road  construction 
and  reconstruction  and  access 
management  in  various  portions  of  the 
management  area  for  the  1988  to  1995 
period.  The  Forest  Service  w-ill  consider 
a  range  of  alternatives  from  deferring 
any  activities,  to  implementing  activities 
other  than  timber  sales  and  road 
construction,  to  implementation  of  all 
activities  including  timber  sales  and 
road  construction,  to  accelerating 
implementation  of  activities  scheduled 
for  the  next  decade  (199fr-2005)  into  the 
1988  to  1995  period.  The  activities 
considered  are  activities  projected  for 
implementation  over  the  next  50  years 
by  the  Helena  National  Forest  Plan 
Final  Environmental  Impact  Statement 
approved  May  28, 1986.  as  well  as  some 
which  have  been  proposed  during  the 
scoping  process  to  date. 

Public  participation  will  be  important, 
during  the  analysis.  The  first  point  of 


BEST  COPY  AVAILABLE 
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public  participation  is  during  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
action.  This  input  will  be  used  in 
preparation  of  the  draft  environmental 
impact  statement  (DEIS].  The  scoping 
process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identifying  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e..  direct,  indirect,  and 
cumulative  effects,  and  connected 
actions). 

'  6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

Scoping  has  already  been  initiated 
through  letters  to  potentially  affected 
parties  sent  December  22, 1987  and 
meetings  with  several  citizens 
organizations  and  sporting  groups. 
Additional  public  involvement  will 
include  release  of  the  draft  alternatives 
for  public  review  and  comment  in  June 
1988.  and  an  open  house  at  the  time  of 
release  of  the  Draft  Environmental 
Impact  Statement.  The  Montana 
Department  of  Fish.  Wildlife  and  Parks 
and  the  Jefferson  Ranger  District, 
Deerlodge  National  Forest  have 
cooperated  in  development  of  the  issues 
and  alternatives  and  have  been  invited 
to  continue  as  the  analysis  continues. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  August.  1988.  At  that  time  EPA 
will  publish  a  notice  of  availability  of 
the  DEIS  in  the  Federal  Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  EPA's  notice 
of  availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  management  of  the  Park 
Lake  area  participate  at  that  time.  To  be 
most  helpful,  comments  on  the  DEIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 


their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519.  553  (1978)  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  fmal  EIS. 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  final  EIS  is 
scheduled  to  be  completed  by  November 
1988.  In  the  Tmal  EIS  the  Forest  Service 
is  required  to  respond  to  the  comments    . 
received  (40  CFR  1503.4).  The 
responsible  o^icial  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS.  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  review  under  applicable  Forest 
Service  regulations. 

Ernest  R.  Nunn,  Supervisor  of  the 
Helena  National  Forest,  is  the 
Responsible  Official. 
Ernest  R.  Nunn, 
Forest  Supervisor,  Helena  National  Forest. 

Date:  June  26. 1988. 
[FR  Doc.  88-14833  Filed  6-30-88:  8:4S  am) 
Bnxma  cooe  34io-ii-« 


Intent  To  Prepare  Environmental 
Impact  Statement;  Partin  Umeetone 
Products,  inc.  Mine  Operating  Plan; 
San  Bernardino  National  Forest,  CA 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  for  a  proposal  to  approve  an 
operating  plan  for  the  development  of 
the  Partin  Limestone  Mine  on  the  Big 
Bear  Ranger  District,  San  Bernardino 
National  Forest,  San  Bernardino  County, 
California.  The  Land  Management 
Department.  County  of  San  Bernardino, 
will  participate  as  a  cooperating  agency. 
The  Forest  Service  invites  written 


comments  and  suggestions  on  the  scope 
of  the  analysis.  In  addition,  the  agency 
gives  notice  of  the  full  environmental 
analysis  and  decision-makipg  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate.and 
contribute  to  the  Hnal  decision. 
DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  July 
21, 1988. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Richard  Stauber,  Forest 
Supervisor.  San  Bernardino  National 
Forest.  1824  So.  Commercenter  Circle, 
San  Bernardino.  CA  93408-3430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  George  Kenline.  I^nds  and 
Minerals  OfHcer,  Big  Bear  Ranger 
District.  Fawnskin,  California,  92333, 
phone  714-866-3437. 

SUPPLEMENTARY  INFORMATION:  The  U.S.  , 
Mining  Laws,  Act  of  May  10. 1872,  as 
amended,  gives  limestone  operators  a 
statutory  right  to  extract  minerals, 
subject  to  regulations  prescribed  by  law. 

36  CFR  Part  228,  Subpart  A,  first 
issued  on  August  28, 1974,  prescribes  the 
need  for  an  approved  Plan  of 
Operations,  including  reclamation.  The 
Forest  Service  has  a  responsibility  to 
approve  some  form  of  Plan.  Withholding 
an  approval  would  be  a  rare  exception, 
but  might  occur  in  instances  where  any 
activity  at  all  would  adversely  affect  a 
Federally  listed  Threatened  or 
Endangered  Species  or  other  significant 
resource. 

In  preparing  the  environmental  impact 
statement,  the  Forest  Service  will 
identify  and  consider  a  range  of 
alternatives  for  this  site.  One  of  these 
will  be  no  development  of  the  site.  Other 
alternatives  will  consider  the  company 
proposal,  an  environmentally  modined 
proposal  and  an  environmentally 
constrained  proposal.  Alternative 
locations  for  overburden  dumps,  roads, 
and  support  facilities  also  will  be 
considered. 

Richard  Stauber.  Forest  Supervisor. 
San  Bernardino  National  Forest.  San 
Bernardino.  California  is  the  responsible 
official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
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used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environniental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  Land  Management  Department. 
County  of  San  Bernardino,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  reclamation 
practices  and  thereby  meet  their 
responsibility  for  the  implementation  of 
the  California  Surface  Mining  and 
Reclamation  Act  of  1975,  (SMARA) 
California  Public  Resource  Code. 
Division  2,  Chapter  9. 

Partin  Limestone  and  three  other 
limestone  mining  companies  have 
extracted  ore  rock  from  within  the  San 
Bernardino  National  Forest  for  many 
j'ears  under  a  variety  of  Plans  of 
Operations  and  amendments.  For  a 
variety  of  reasons,  most  of  the  plans  and 
amendments  have  become  obsolete, 
incomplete,  or  for  some  other  reason,  no 
longer  adequate. 

Early  in  1987,  Partin  Limestone  and 
the  other  limestone  mining  companies 
were  asked  by  the  Forest  Sen'ice  to 
update  their  Plans  of  Operation  for 
continued  operations  within  the  Forest. 
Since  all  four  operations  were  fairly 
close  together,  since  there  was  an 
element  of  combined  effects,  and  since 
hII  proposals  were  in  hand  at  the  same 
time,  it  was  decided  to  evaluate  them  all 
in  a  single  process. 

Two  public  meetings  were  held  jointly 
by  the  Forest  Service  and  the  mining 
companies  to  inform  and  gather 
information.  Also,  during  1987  the  Forest 
Service  solicited  input  from  a  number  of 
agencies,  special  interest  groups  and 
individuals  on  concerns  and  issues 
relating  to  mining  activity  on  the  north 
slope  of  the  San  Bernardino  Mountains. 
Additional  public  meetings  are  not 
planned  at  this  time. 

Public  concerns  were  noted  and  were 
addressed  in  an  environmental 
assessment.  Each  plan  was  then 
reviewed,  assessed  individually  and 
then  in  combination.  Negotiations  over 
various  proposed  activities  took  place  to 
develop  individual  plans  into  mutually 
acceptable  packages  from  the  mining 
law  and  resource  protection 


standpoints.  Issues  and  concerns 
addressed  in  the  plan  and  the 
environmental  assessment  were 
confined  essentially  to  methods, 
resource  impacts,  impact  mitigation,  and 
reclamation.  The  intent  was- not  to 
revalidate  previously  approved 
activities,  since  most  of  those  activities 
have  proceeded  and  cannot  be  reversed. 

During  the  environmental  analysis 
process,  it  was  determined  that  a  large 
area  of  Forest  Service  sensitive  plants 
and  their  habitat  exists  on  the  Partin 
limestone  area,  and  that  the  plants  and 
habitat  would  be  impacted  by  any 
developmental  alternative.  For  that 
reason,  it  was  determined  that  the 
proposal  cold  have  significant  effects  on 
the  environment,  and  an  EIS  was 
needed. 

It  was  recommended  that  Partin  be 
allowed  to  continue  their  existing 
operation  under  the  September  1975 
approved  Plan  but  not  to  disturb  new 
ground  containing  Forest  Ser\  ice 
sensitive  plants  or  their  habitat  until  an 
EIS  is  completed. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  August,  1988.  At  that 
time  EPA  will  publish  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  management  of  the 
north  slope  of  the  San  Bernardino 
Mountains  participate  at  that  time.  To 
be  the  most  helpful,  comments  on  the 
DEIS  should  be  as  specific  as  possible 
and  may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519.  553  (1978).  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  notraised  until  after 
completion  of  the  final  environmental 
impact  statement.  Wisconsin  Heritages. 
Inc.  V.  Harris,  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  The  reason  for  this  is  to 


ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final.  After  the  comment 
period  ends  on  the  draft  EIS,  the 
comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  final  EIS  is 
scheduled  to  be  completed  by 
September.  1988.  In  the  finalEIS  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS.  and 
applicable  laws,  regulations.  anH 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  211 1& 

Dated:  June  27. 1988. 
Richard  L.  Stauber, 

Forest  Supervisor. 

(PR  Doc.  88-14927  Filed  6-30-88:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-580-0C8I 

Color  Television  Receivers  From 
Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 

Ad.mirvistrp.tion/Import  Administration, 

Comrr.ercf.. 

action:  Nuti«-e  of  final  rtJSults  of 

antiduo»ping  duty  administrative  review. 


summary:  On  May  ll.  1987  the 
DeparfTiecif  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
color  television  receivers  from  Korea. 
The  review  covers  the  four  known 
manufacturers  and/or  exporters  of  this 
merchandise  to  the  United  States 
currently  covered  by  the  order,  and 
generally  the  period  April  1, 1985 
through  March  31, 1986. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  the  timely 
commftnts  we  received,  we  have 
changed  the  final  results  from  those 
presented  in  our  preliminar>'  results  of 
review. 

EFFECTIVE  DATE:  July  1.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Merchant  or  David  Mueller, 
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Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230: 
telephone:  (202)  377-5253. 
SUPFinMDITAIIV  mtonmation: 

Background 

On  May  11, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
17617)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  from  Korea  (49  FR 
18336.  April  30, 1984).  The  Department 
has  now  completed  that  administrative 
review  in  accoi-dance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
sales  of  color  television  receivers, 
complete  and  incomplete,  from  Korea. 

The  order  covers  all  color  television 
receivers  regardless  of  tariff 
classification,  llie  merchandise  is 
currently  classifiable  under  item 
numbers  684.9246,  684.9248. 684.925a 
684.9252, 664.9253,  684.9255. 684.9256. 
684.9258.  684.9262.  684.9203.  684.927a 
684.9275,  684.9655.  684.9656,  684.9658. 
684.9660,  684.9663,  684.9864,  684.9866. 
687.3512,  687.3513,  687.3514.  687.35ia 
687.3518. 687.352a  of  the  Tariff 
Schedules  of  the  United  States 
Annotated.  The  results  of  this  review 
cover  complete  color  television 
receivers  and  incomplete  color 
televisions,  the  components  of  which  are 
imported  together.  The  results  do  not 
include  imports  of  incomplete  color 
television  receivers  (i.e.  color  picture 
tubes  or  printed  circuit  boards).  We 
have  postponed  review  of  these  items 
until  the  next  administrtitive  review. 
This  review  covers  four  known 
manufacturers  and/or  exporters  of 
Korean  color  television  receivers  to  the 
United  States  currently  covered  by  the 
order,  and  generally  the  period  April  1. 
1985  through  March  31, 1986. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  provided  by 
section  353.53a(c)  of  the  Commerce 
Regulations.  We  received  timely 
comments  from  the  petitioners 
(International  Brotherhood  of  Electrical 
Workers,  International  Union  of 
Electronic,  Electrical,  Technical, 
Salaried  and  Machine  Workers,  AFL- 
CIO-CLC,  Independent  Radionic 
Workers  of  America,  and  Industrial 
Union  Department,  AFL-CIO),  Zenith 
Electronics  Corporation,  and  three 
respondents.  Gold  Star  Co..  Samsung 
Electronics  Co.,  and  Daewoo  Electronics 


Co.  We  received  additional  comments 
from  Samsung  on  July  22, 1987,  but 
because  those  comments  were  received 
after  the  close  of  the  comment  period, 
we  have  not  considered  them  for  the 
final  results.  (We  also  received 
comments  from  the  petitioners.  Zenith, 
and  the  respondents  rxinceming 
mathematical  or  clerical  errors.  We 
have  corrected  such  errors  but  have  not 
addressed  them  specifically  in  this 
notice.) 

Comment  1:  Zenith  and  the  petitioners 
argue  that  the  Department  should 
implement  the  Court  of  International 
Trade's  ("the  CIT's")  ruling  in  Zenith  v. 
United  States  (April  24, 1986]  by  adding 
to  United  States  price  ("USF)  the 
internal  taxes  rebated  or  forgiven  upon 
the  exportation  of  the  merchandise  to 
the  extent  that  those  taxes  were  "passed 
through"  and  included  in  the  price  of 
televisions  sold  in  Korea. 

DOC  Position:  The  Court  of 
International  Trade  issued  its  Hnal 
decision  in  Zenith  on  )anuary  14, 1988. 
Because  we  have  appealed  that 
decision,  we  are  continuing  to  assume 
that  all  indirect  taxes  in  the  home 
market  are  passed  through  to  the 
ultimate  customers.  For  our  reasons  as 
to  why  we  did  not  attempt  to  measure 
the  amount  of  tax  "passed  through"  to 
customers  in  the  Korean  market,  see  our 
Hnal  results  of  review  of  the  Japanese 
television  case  (53  inH  4051  (February, 
1988)). 

We  agree  that  the  amount  of  tax 
forgiven  by  reason  of  the  export  of 
televisions  to  the  United  States  should 
be  aded  to  USP  under  the  statute.  We 
calculated  the  adjustment  by  multiplying 
the  net  sales  price  by  the  tax  rate  and 
added  the  result  to  USP.  To  avoid 
artificially  inflating  or  deflating  margins, 
we  made  circumstance-of-sale 
adjustments,  where  appropriate. 

Comment  Z-  Zenith  is  concerned  that 
the  respondents  have  included,  and  the 
Department  has  accepted,  various 
indirect  expenses  in  the  FMV  offset 
which  are  not  selling  expenses. 
Respondents  have  an  incentive  to  assign 
non-selling  expenses  to  sales  offices  so 
the  pool  of  expenses  included  in  the 
offset  is  maximized.  Zenith  urges  the 
Department  to  require  respondents  to 
demonstrate  that  each  home  market 
indirect  expense  is  a  selling  expense. 

DOC  Position:  We  do  not  interpret 
§  353.15  of  our  Regulations  concerning 
indirect  selling  expenses  in  the  home 
market  to  be  limtied  only  to  selling 
expenses  in  sales  offices  and,  as 
excluding  so-called  non-selling  expenses 
incurred  by  those  offices.  The  pool  of 
indirect  selling  expenses  in  the  home 
market  should  include  those  expenses 
which  are  similar  to  the  expenses 


incurred  by  the  subsidiary  in  the  U.S., 
whose  function  it  is  to  sell  merchandise. 
In  this  instance,  the  equivalent  home 
market  expenses  are  those  which  are 
incurred  by  the  home  market  selling 
division  in  support  of  the  home  market 
sales  effort  and  which  include  certain 
general  expenses  associated  with 
selling. 

Comment  3:  Zenith  claims  that  the 
Department  erred  in  not  taking  into 
account  the  average  age  and  balance  of 
each  account  payable  relating  to  home 
market  sales,  and  applying  the 
respondents'  short  term  interest  rate  to 
those  average  ages  and  balances  to 
offset  claimed  selling  expenses.  Zenith 
maintains  that  the  true  cost  of  a 
discount  or  rebate  is  the  discount  or 
rebated  amount  minus  the  savings  the 
respondent  realizes  by  paying  the  rebate 
or  discount  after  the  obligation  to  pay 
has  been  incurred. 

DOC  Position:  It  is  unnecessary  to 
impute  expenses/costs  where  a 
company  quantifies  such  expenses/ 
costs,  provides  adequate  documentation 
of  those  expenses,  and  the  company's 
quantification  accurately  reflects  the 
expense  to  the  seller.  This  is  unlike 
situations  when  an  expense  inherently 
exists  in  a  transaction  (e.g.,  credit  costs 
when  payment  is  delayed),  yet  no  sales- 
specific  quantification  of  such  costs 
exists  in  a  company's  records  and  a 
sales-specific  quantification  must  be 
calculated.  In  most  cases  when  a  rebate 
or  discount  system  is  in  place,  an 
allocated  sales/specific  cost  exists  in 
the  company's  records.  Our  examination 
of  the  rebate  and/or  discount  systems 
used  by  the  Korean  manufacturers 
indicates  a  system  where  the 
manufacturers  paid  rebates  and/or 
discounts  according  to  set  schedules 
governed  by  contracts  and/or  purchase 
orders  between  the  manufacturers  and 
the  customers.  As  such,  the  amount  of 
the  rebate/discount  paid  to  the  customer 
represents  the  allocated  expense  to  the 
seller. 

Comment  4:  Zenith  asserts  that  it  is 
inappropriate  for  the  Department  to 
accept  an  imputed  credit  claim  as  a 
circumstance  of  sale  adjustment,  while 
using  lower  actual  financing  expenses 
for  the  respondents'  cost  of  production. 
While  the  Department  recognizes  that 
there  is  a  distinction  between 
respondents'  production  and  selling 
expenses,  it  also  must  recognize  that  a 
producer's  or  seller's  borrowing  can  be 
used  to  finance  both  production  and 
sales.  Therefore,  the  Department  still 
must  account  for  the  extent  to  which  the 
imputed  credit  exceeds  actual  financing 
costs.  Zenith  proposes  that  the 
Department  account  for  the  excess  of 


imputed  credit  over  actual  financing 
expenses  by  making  an  adjustment  to 
price  in  the  cost  of  production  analysis. 

DOC  Position:  We  disagree.  The 
extension  of  credit  by  a  seller  is  a 
selling  expense.  Therefore,  differences 
in  credit  terms  affecting  price 
comparability  are  adjusted  for  under 
S  353.1.5(b)  of  our  Regulations  as  a 
cicumstance  of  sale.  When  it  is  not 
possible  to  determine  the  actual  costs 
associated  with  such  credit  terms,  or 
where  no  express  provision  for  credit 
has  been  made,  we  use  imputed  costs  as 
the  best  reasonable  alternative  of  the 
costs  for  the  total  length  of  time  credit  is 
extended.  For  example,  if  a  seller 
extends  credit  to  its  home  market 
customers  but  makes  no  provision  for 
credit  on  its  U.S.  sales,  yet  there  is  a 
time  lag  between  shipment  and  payment 
on  U.S.  sales,  we  would  impute  a  cost  of 
credit  on  the  U.S.  sales  in  order  to  make 
a  circumstance  of  sale  adjustment,  even 
though  the  cost  of  credit  on  the  U.S. 
sales  did  not  result  in  an  actual  out-of- 
pocket  expense  to  the  seller. 

On  the  other  hand,  in  a  cost  of 
production  calculation  we  are  not 
concerned  with  costs  in  the  same  way 
we  are  where  there  are  differences  in 
circumstances  of  sale  and  adjustments 
must  be  made  in  order  to  compare  U.S. 
and  home  market  prices  on  an  "apple- 
to-apple"  basis.  Therefore,  whether 
imputed  costs  used  for  a  circumstance  of 
sale  adjustment  are  higher  or  lower  than 
respondents'  actual  financing  costs  is 
not  relevant  for  purposes  of  determining 
cost  of  production.  Under  §  3533.7(b)  of 
our  Regulations,  we  are  interested  in 
determining  the  actual  costs  incurred  to 
produce  the  merchandise  under 
investigation  in  order.to  compare  those  ' 
cost*  with  the  revenue  generated  from 
the  sale  of  the  merchandise  to  determine 
whether,  in  fact,  sales  have  been  made 
at  below  cost.  To  accomplish  this,  we 
are  required  to  use  the  best  available 
information.  Here,  respondents'  actual 
financing  expenses  represent  the  best 
availa'ole  information  for  computing  the 
cost  of  production. 

Comment  5:  The  petitioners  and 
Zenith  argue  that  respondents' 
allocation  of  home  market  advertising 
only  over  distributor  sales  is  erroneous 
because  advertising  promotes 
respondents'  color  television  sales 
regardless  of  the  class  of  customer. 
Further,  this  home  market  methodology 
is  inconsistent  with  the  DOC's 
acceptance  or  respondents'  U.S. 
advertising  claim  which  is  based  on  an 
allocation  of  expenses  over  o/l  U.S. 
color  television  sales,  Korean-made 
televisions,  U.S.-made  televisions,  and 


samples,  even  though  sales  of  samples 
were  not  included  in  the  E>OC  analysis. 

DOC  Position:  We  disagree.  We 
compare  U.S.  sales  to  respondents' 
home  market  sales  to  distributors  or 
dealers  because  these  sales  are  at  the 
same  level  of  trade.  As  we  stated  in  the 
previous  review  with  respect  to 
Samsung  (51  FR  41365  (1986)),  the  home 
market  advertising  expense  is  an 
assumption  of  distributors'  selling  costs 
and  is  best  quantified  by  the  total  sales 
to  distributors.  Likewise,  an  allocation 
base  that  includes  sales  of  both  Korean 
and  U.S.-made  televisions  is  appropriate 
because  advertising  benefits  sales  of  all 
color  televisions  sold  in  the  U.S., 
whether  made  in  Korea  or  in  the  U.S.. 
and  whether  or  not  included  in  the  sales 
analysis.  However,  we  agree  with  the 
Petitioners  and  Zenith  that  the  U.S. 
samples  do  not  benefit  from  advertising 
in  the  U.S.  Therefore,  we  have 
eliminated  samples  in  the  allocation  of 
U.S.  advertising  expenses. 

Comment  6:  In  the  deficiency 
responses,  respondents  provided 
answers  to  the  Department's  inquiries 
about  compensating  deposits  made 
against  loans  from  Korean  financial 
institutions.  Zenith  argues  that  the 
Department  "net  out"  the  interest 
earned  on  such  deposits  from  the 
interest  paid  on  short-term  debt  that  is 
used  to  calculate  the  home  market  credit 
adjustment. 

DOC  Position:  We  adhere  to  our 
position  in  the  second  administrative 
review  of  this  antidumping  duty  order 
(51  FR  41335,  Comment  77),  that  when 
the  compensating  deposit  is  not  required 
by  the  loaning  institution,  the  cost  of  the 
loan  as  reflected  in  the  interest  rate  is 
unchanged.  Therefore,  any  interest 
earned  on  the  deposit  does  not  affect  the 
cost  of  the  loan  for  antidumping 
purposes.  The  respondents  indicated 
that  the  compensating  deposits  were  not 
required  as  a  condition  of  obtaining  the 
loans. 

Coinmnnt  7:  In  the  final  results  of  the 
previous  review,  the  Department 
addressed  an  issue  concerning  salary 
subsidies  paid  to  indepndent  contractors 
as  part  of  Samsung's  home  market 
warranty  claim  (51  FR  41365  (198G), 
Comment  15).  Zenith  is  concerned  that 
in  this  current  review,  these  salary 
payments  have  not  been  stripped  out  of 
Samsung's  claim.  Zenith  argues  that  the 
salary  payments  are  ordinary  payroll 
expenses  and  should  not  be  included  as 
variable  warranty  expenses.  Further, 
•Zenith  argues  that  to  the  extent  that 
salary  payments  to  "independent 
contractors"  are  a  common  business 
practice  in  Korea,  the  Department 


should  strip  out  such  expenses  ^m 
other  respondents'  warranty  claims. 

DOC  Position:  We  agree.  In  our 
deficiency  letter  to  Samsung,  we 
requested  that  they  separately  identify 
that  portion  of  the  agents'  salaries 
devoted  to  repair  work.  However, 
Samsung  did  not  comply  with  bur 
request.  It  stated  that  Sumsung  only 
pays  warranty  fees  from  warranty 
services  provided  by  those  agents. 

We  stated  in  our  final  results  in  the 
previous  review  (Comment  15)  that  we 
did  not  remove  fees  to  outside  agents 
from  the  claim  because  the  correction 
would  change  the  claim  by  less  than  .1 
percent  ad  valorem.  However,  because 
Samsung  did  not  identify  that  portion  of 
the  outside  agents'  salaries  attributable 
to  repairs,  we  have  deducted  the  entire 
"fees  to  ourside  agents"  portion  of 
Samsung's  direct  expenses  in  its 
warranty  claim  and  have  included  it  in 
the  total  of  Samsung's  indirect  selling 
expense  adjustment. 

Comment  8:  Zenith  comments  that  in 
the  first  administrative  review,  the 
Department  discovered  that  a  dual 
pricing  structure  exists  in  Korea. 
Because  respondents  have  not  disclosed 
the  full  costs  of  manufacture  of  home 
market  and  export  model  matches. 
Zenith  urges  the  Department  to  require 
them  to  submit  those  full  costs  of 
manufacture  so  that  the  differences  in 
merchandise  adjustment  will  include  the 
effects  of  the  dual  pricing  structure. 

DOC  Position:  We  disagree.  In  our 
verification  of  respondents'  differences 
in  merchandise  claims  during  our 
second  administrative  review,  we 
verified  that  respondents  used  the 
actudl  prices  paid  for  differing  parts 
when  calculating  an  average  price  for 
physical  differences.  In  accordance  with 
our  position  stated  in  the  final  results  of 
the  second  administrative  review,  we 
have  not  made  any  changes  to 
respondents'  calculations  of  physical 
differences  in  merchandise.  (See 
Comment  78,  51  FR  411365  (1986)). 

Further,  we  disagree  with  Zenith  that 
the  total  cost  of  manufacture  of  export 
models  and  hom.e  market  matches 
should  be  usod  to  calculate  the 
differences  in  physical  characteriscii-s 
adjustment.  Differences  in 
manufacturing  costs  which  are  not  due 
to  physical  differences  in  the 
merch.indise  itself  do  not  qualify  as 
adjustments.  Comparing  total 
manufacturing  costs,  as  Zenith  suggests, 
would  result  in  characterizing  all  cost 
diiTerences  as  resulting  from  physical 
differences,  regardless  of  the  actual 
nature  of  the  costs. 

Comment  9:  Zenith  argues  that  the 
Department  should  include  in  its  margin 
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analysis  those  color  televisions 
imported  as  "samples".  Respondents 
claim  that  ownership  of  those 
televisions  did  not  transfer  from  the 
manufacturer.  Zenith  believes  that  even 
if  the  respondents  correcUy  omitted 
these  "sample"  sets,  all  costs  associated 
with  the  importation  of  those  sets  must 
be  deducted  from  the  USP.  Further. 
Zenith  argues  that  Samsung's  upward 
adjustments  of  total  quantity  and  value 
of  U.S.  sales,  to  account  for  certain 
televisions  and  parts  used  for  warranty 
purposes,  is  inappropriate.  By  upwardly 
adjusting  the  total  quantity  and  value  of 
its  U.S.  sales.  Samsung  is  artifically 
inflating  total  purchase  price  (PP)  sales 
value. 

DOC  Position:  As  explained  in  our 
final  results  of  review  in  the  Japanese 
television  case.  (52  FR  8941  (1987)). 
concerning  color  televisions  imported  as 
samples,  we  agree  that  goods  entered 
for  consumption  are  subject  to  an 
antidumping  order  whenever  ownership 
transfers  from  the  exporter  of  such 
goods.  However,  information  on  the 
record  in  this  proceeding  shows  that 
transfer  of  ownership  of  the  receivers 
referred  to  as  "samples"  never  occurred. 
The  televisions  referred  to  as  "samples" 
were  used  for  engineering  or  testing 
purposes,  or  were  used  as  display 
models  at  electronic  products  shows 
and  were  either  kept  by  the  exporter  or 
were  destroyed.  Therefore,  they  have 
not  been  included  in  our  analy.sis. 

We  agree  with  Zenith  that  Samsung 
has  inappropriately  accounted  for  the 
parts  and  televisions  used  for  warranty 
replacement  parts.  As  we  stated  in  the 
fuuil  results  of  ihe  previous  review,  we 
accepted  Samsung's  downward 
adjustment  of  gross  unit  price  to  account 
for  the  parts  and  televisions.  (See 
Comment  19.  51  FR  41365  (1986)) 
However,  in  Samsung's  deficiency 
response  in  this  administrative  rt:view. 
it  stated  that  it  adjusted  its  sales 
quantities  and  prices  on  the  computer 
tape  to  account  for  certain  televisions 
j'nd  parts.  We  have  examined  the 
computer  tcipc  data  and  have  concluded 
that  Samsung  has  upwardly  adjusted  its 
PP  sales  values  and  quantities.  For  the 
reasons  stated  in  our  previous  review, 
we  have  stripped  out  the  additional 
sales  values  and  quantity  sold,  using 
Samsung's  response  as  best  information 
available. 

Comment  W:  Zenith  notes  that  the 
statute  limits  the  duty  drawback 
adjustment  to  drawback  which  can  be 
attributable  to  duties  originally  paid 
with  respect  to  the  content  of  the 
merchandise  later  exported.  Therefore, 
the  Department  should  remove  that 


portion  of  the  drawback  adjustments 
received  on  a  fixed-rate  basis. 

Further,  Zenith  highlights  certain 
problems  with  Daewoo's  drawback 
adjustment.  Zenith  maintains  that 
Daewoo's  adjustment  is  bused  on  the 
amount  applied  for,  not  the  amount 
actually  recieved.  Further,  for  several 
models  Daewoo  has  used  estimates  to 
establish  its  claim,  such  as  drawback 
paid  in  prior  reviews  or  drawback  from 
similar  models  for  instances  in  which  it 
has  no  record  of  payment.  Zenith 
concludes  that  Daewoo's  claim  should 
be  denied  in  toto. 

DOC  Position:  We  disagree- that  duty 
drawback  g'vcn  on  a  fixed  rate  basis 
should  nil'  >'»r  im  luded  in  the  duty 
drowbar.I.  c!  lini.  In  this  review  we  have 
adhered  to  our  position  in  the  final 
results  of  the  second  administrative 
review  (See  Comment  20).  Respondents 
have  shown  that  their  calculation  of  the 
fixed-rate  amount  was  in  accordance 
with  Korean  Customs  Law.  Therefore, 
we  have  accepted  that  portion  of  their 
claims. 

Concerning  Daewoo's  duty  drawback 
claim.  Daewoo  states  in  its  response 
that  for  four  models,  it  had  no  record  of 
duty  drayvback  during  the  review  period 
but  would  submit  the  actual  amounts  as 
soon  as  they  were  available.  Daewoo 
has  not  submitted  those  amounts  during 
this  proceeding.  Therefore,  we  conclude 
that  no  duty  drawbacit  w<:s  paid  and  we 
have  not  added  duty  drawback  to  USP 
for  those  models. 

Comment  11:  Zenith  comments  that 
the  Department  has  incorrectly  offset 
U.S.  commispions  with  indirect  selling 
expenses  in  the  home  market.  Zenith 
argues  that  commissions  paid  on  U.S. 
sales  compensate  the  recipients  for  both 
direct  and  indirect  selling  expenses. 
Unless  the  commission  is  broken  up  into 
its  direct  and  indirect  expense 
components,  and  the  FMV  offset  capped 
at  the  level  of  the  indirect  expense 
element  only,  the  commission  offset  will 
overcompensate  for  the  indirect  expense 
portion  of  the  commission  and  not  allow 
for  the  removal  of  the  direct  selling 
expense  portion  of  the  commission  from 
USP. 

DOC  Position:  We  disagree.  Our 
regulations  require  us  to  make  an 
adjustment  for  situations  in  which  a 
commission  is  paid  in  one  market  but 
not  in  the  other  market.  That  adjustment 
is  limited  to  "actual  other  selling 
expenses",  or  the  "total  amount"  of  the 
commission  granted  in  the  other  market 
(Commerce  Regulations.  353.15(c)).  Wc 
do  not  interpret  our  Regulations  to 
require  us  to  limit  the  offset  to  the  direct 
expenses  of  the  commissionnaire. 
Therefore,  we  have  offset  the  full 


amount  of  the  commission  in  Ihe  U.S. 
with  indirect  selling  expenses  in  the 
home  market. 

Comment  12:  Zenith  urges  the 
Department  to  remove  from 
respondents'  USP  all  antidumping  legcl 
fees.  Zenith  argues  that  legal  fees  are 
expenses  incurred  in  selling 
merchitndise  covered  by  an  order  in  the 
U.S. 

DOC  Position:  We  disagree.  For  our 
position  on  this  matter,  see  Comment  79 
in  our  final  results  of  (he  second 
administrative  review  in  this  case,  cited 
aup'V. 

Comment  13:  Zenith  argues  that  Ihe 
statute  instructs  the  Department  to 
reduce  USP  by  the  amount  of  awy 
charges  or  expenses  incidenta!  to 
bringing  the  merchandise  from  the 
country  of  exportation  to  its  place  of 
dfcliverj'  in  the  U.S.  (19  U.S.C. 
1677a(d)(2)(A)).  Therefore,  the 
Department  should  reduce  the  USP  by 
the  amount  of  estimated  antidumping    : 
duties  and  any  expense  associated  with 
pitying  such  duties. 

DOC  Position:  We  disagiee.  We  do 
not  consider  antidumping  duties  to  be 
expenses  related  to  the  sales  under 
consideration.  In  addition,  adding  titest; 
estimated  duties  to  the  dumping  margins 
would  artifically  inflate  them. 

Comment  14:  Zenith  notes  that  the 
Department  has  ignored  its  request  to 
ve-ify  respondents'  submissions.  Zenith 
st;itfcs  that  the  failure  to  perform 
verificaLion  allows  the  possible 
misclassification  of  expense  claims  by 
respondents  to  remain  hidden  from  the 
Department. 

DOC  Position:  In  accordance  with 
section  776  of  the  Act.  it  is  the 
Department's  practice  to  conduct 
verification  only  when  we  receive  a 
request  for  revocation  from  a 
respondent,  when  we  receive  a  request 
from  the  domestic  industry  and  have  not 
conducted  a  verification  during  the  two 
immediately  precetling  reviews  and 
determinations,  or  when  the  domestic 
party  has  shown  "good  cause"  for 
verifj  l..g  the  information  received 
during  the  administrative  review.  In  its 
written  request  (April  30. 1986)  for  an 
administrative  review  of  the 
antidumping  duty  order.  Zenith 
rcouested  the  Department  to  conduct  a 
verification  of  certain  specified  Korean 
manufacturers.  Zenith  speculated  that  a 
verification  in  the  third  administrative 
review  would  be  necessarj'  because  the 
Department  would  be  including  sales  of 
U.S.-assembled  sets  in  its  analysis,  and 
because  the  recent  decision  of  the  Court 
of  International  Trade  regarding  the 
treatment  of  taxes  rebated  or  not 
collected  by  reason  of  exportation  of  the 
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merchandise  (19  U.S.C.  1677a(d)(l)(C)). 
would  effect  the  Department's  analysis. 
See  Zenith  Electronics  Corp.  v.  United 
States.  Slip  Op.  86-43,  cited  supra. 

Wc  determine  that  Zenith  has  not 
shown  "good  cause"  in  accordance  with 
1677e(a)(3)(B),  for  verifying  the 
information  submitted  by  the 
respondents.  Zenith  requested  the 
verification  before  the  Department  even 
initiated  the  third  administrative  review. 
Therefore,  Zenith's  request  did  not 
result  from  an  analysis  of  the 
information  submitted  in  the  course  of 
this  review.  Further,  we  have  postponed 
our  analysis  of  U.S.-asscmbled  sets  until 
the  fourth  administrative  review,  for 
which  we  have  conducted  verifications. 
With  regard  to  Zenith's  speculation  that 
the  Department  would  not  receive 
enough  information  to  act  in  accordance 
with  the  ruling  in  Zenith,  cited  supra,  we 
have  determined  that  adequate 
informai.ion  exists  on  the  record,  and  we 
have  made  the  necessary  changes  to  our 
analysis.  (See  Comcnt  1) 

Comment  15:  Zenith  argues  that  the 
Department  severely  understates  the 
antidumping  cash  deposit  on  entered 
merchandise  by  basing  the  weighted- 
average  margins  on  statutory  USP  and 
not  on  the  merchandise's  entered  value. 
Upon  entry  of  the  merchandise  into  the 
U.S.,  the  Customs  Service  applies  the 
weighted-average  percentage  to  the 
declared  transfer  price  as  best 
information  available.  Zenith  argues 
that  because  this  transer  price  is  often 
less  than  statutory  USP,  the  absolute 
dollar  amount  of  dumping  duty  is  less 
than  the  dollar  amount  that  would  be 
the  result  if  the  percentage  were  based 
on  statutory  USP.  Therefore,  Zenith 
urges  the  Department  to  calculate  the 
deposit  rate  as  a  percentage  of  the 
entry's  entered  value  and  not  as  a 
percentage  of  statutory  USP. 

DOC  Position:  We  disagree.  In  this 
review  we  have  followed  our  position  as 
stated  in  the  final  results  of  the  review 
of  the  Japanese  television  review  (52  FR 
8940  (1987),  Comment  7).  Section  738  of 
the  Statute  requires  the  Department  to 
instruct  U.S.  Customs  "to  assess  an 
antidumping  duty  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceds  the  United  States 
price  of  the  merchandise."  (19  USC 
1673e(a)(l)).  At  the  time  of  entry  of  any 
shipment,  U.S.  price  has  yet  to  be 
determined.  Since  cash  deposits  of 
estimated  dumping  duties  are  required 
at  that  time,  we  instruct  Customs  to 
require  such  cash  deposits  expressed  as 
a  percentage  of  the  only  value  available, 
which  is  the  entered  value.  If  the  amount 
of  the  antidumping  duties  deposited 
should  be  less  than  the  amount 


assessed,  the  Department  will  assess 
jjjferest  on  the  difference. 

Comment  16:  Zenith  and  the 
petitioners  comment  that  the 
Department  incorrectly  disregarded 
Gold  Star's  returned,  home  market 
merchandise  in  its  calculation  of  the 
FMV  for  Gold  Star's  sales.  Returned 
merchandise  appears  on  the  computer 
tapes  as  negative  quantity  sales. 

DOC  Position:  We  consider  it 
appropriate  to  eliminate  returned 
merchandise  from  the  analysis  by 
matching  the  returns  with  the  original 
sale.  We  requested  Gold  Star  to 
eliminate  the  returns  by  matching  them 
with  the  original  sale  and  eliminating 
both  transactions  from  the  database. 
Gold  Star  made  the  corrections  and 
submitted  a  revised  tape  which  the 
domestic  parties  received  under 
administrative  protective  order. 

Comment  17:  Zenith  notes  that  in  its 
test  for  sales  made  below  the  cost  of 
production  for  Gold  Star,  the 
Department  omitted  from  the  analysis 
certain  commissions  granted  on  home 
market  sales. 

DOC  Position:  We  agree  and  have 
discussed  those  commissions  from  the 
home  market  price  in  our  test  for  below- 
cost  sales  for  Gold  Star. 

Comment  18:  Zenith  argues  that  in  its 
test  for  Gold  Star's  home  market  sales 
made  below  the  cost  of  production,  the 
Department  erroneously  applied  Gold 
Star's  production  expense  ratio  to  the 
cost  of  manufacture  of  its  home  market 
models.  Zenith  states  that  it  is 
inappropriate  to  apply  an  expense  ratio 
based  on  sales  to  manufacturing  costs. 

DOC  Position:  We  agree  that  it  is 
inaccurate  to  apply  an  expense  ratio 
based  on  sales  value  to  a  production 
cost  value.  We  have  recalculated  Gold 
Star's  expense  ratios  using  the  cost  of 
goods  sold  listed  in  its  audited  financial 
statements. 

Comment  19:  Zenith  notes  that  the 
Department  removed  from  its  analysis 
of  Gold  Star's  PP  sales  those  sales  with 
a  negative  net  USP.  Zenith  points  out 
that  this  is  inconsistent  with  the 
Department's  treatment  of  negative  net 
U.S.  prices  in  ESP  calculations. 

DOC  Position:  We  agree.  A  negative 
net  U.S.  price  indicates  that  the  sale  was 
made  at  a  loss.  We  see  no  reason  to 
exclude  these  sales  from  the  margin 
analysis.  Therefore,  we  have  corrected 
the  PP  computer  program  to  include 
those  sales  with  a  negative  net  USP. 

Comment  20:  Zenith  notes  that  the 
Department  incorrectly  adjusted 
Daewoo's  FMV  for  physical  differences 
in  merchandise  for  one  model  because 
Daewoo  has  miscalculated  the  claim  on 
the  computer  tape.  Zenith  argues  that 


the  Department  should  use  the  amount 
listed  in  Daewoo's  questionnaire 
response. 

Further.  Zenith  contends  that 
Daewoo's  freight  expense  claim  for 
home  market  freight  from  the  factory  to 
one  of  several  regional  warehouses 
should  be  treated  as  an  indirect  selling 
expense. 

DOC  Position:  We  have  accepted 
Daewoo's  physical  differences 
adjustment  for  that  model,  as  listed  in 
Daewoo's  response,  because  we 
consider  that  amount  to  represent 
Daewoo's  claim.  Accordingly,  we  have 
made  the  correction  to  the  computer 
tape. 

Additionally,  we  intended  to  treat 
Daewoo's  freight  claim  from  the  factory 
to  the  warehouse  as  an  indirect  expense 
in  accordaiKe  with  our  fmal 
determination  in  the  previous  review 
(See  Comment  93.  51  FR  41365  (1986)). 
We  have  corrected  this  for  the  fmal 
results. 

Comment  21:  Zenith  notes  that 
Daewoo  had  stated  in  its  questionnaire 
response  that  it  did  not  yet  know  the 
exact  amount  of  its  U.S.  advertising 
expense  for  the  review  period;  however, 
it  would  report  that  expense  to  the 
Department  at  a  later  date.  Daewoo  has 
failed  to  provide  the  Department  with  its 
claim.  Zenith  argues  that  the 
Department  should  disallow  Daewoo's 
home  market  advertising  claim  because 
the  statute  only- permits  an  adjustment 
for  a  difference  in  expenses  between  Ihe 
home  and  U.S.  markets.  The  statute 
does  not  allow  a  one-sided  reduction  in 
FMV  when  similar  expenses  are  known 
to  exist  in  the  U.S.  but  which  are 
unreported. 

DOC  Position:  We  agree  with  Zenith. 
Because  Daewoo  has  not  reported  its 
U.S.  advertising  expenses,  we  have 
denied  its  home  market  advertising 
claim  as  no  difference  in  this  type  of 
expense  has  been  established  by 
respondent. 

Comment  22:  Zenith  notes  that  the 
Department  failed  to  adjust  Daewood's 
ESP  sales  for  royalty  payments,  certain 
movement  charges  and  discounts. 

DOC  Position:  Concerning  the  royalty 
payments,  Daewoo's  questionnaire 
response  indicated  that  it  did  not  make 
payments  for  those  months  in  which  it 
had  made  ESP  sales.  However,  Daewoo 
incorrectly  calculated  an  average  model- 
by-model  expense  using  the  sales  totals 
for  each  model;  it  should  have  applied 
the  per-unit  royalty  amounts  to  its  ESP 
sales.  We  have  corrected  this  omission 
and  have  deducted  the  allocated  royalty 
amounts  from  USP.  Regarding  Daewoo's 
movement  charges  and  discounts,  the 
omission  of  those  expenses  imxa  our 
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aniilysis  was  an  oversight  and  we  have 
made  the  necessary  corrections. 

Comment  23:  Zenith  argues  that  the 
Department  should  deduct,  from 
Daewoo's  ESP.  overseas  market 
development  expenses  incurred  in 
Korea  and  listed  in  Daewoo's  Electronic 
Co.  Ltd's  income  statement. 

DOC  Position:  We  agree.  A  portion  of 
Daewoo's  export  selling  expenses 
incurred  in  the  home  market  should  be 
considered  an  indirect  selling  expense 
"incurred  by  or  for  the  account  of  the 
exporter  in  the  United  States",  in 
accordance  with  19  U.S.C.  1677a(e)(2).  ' 
and  should  be  deducted  from  ESP. 

Comment  24:  Zenith  notes  that  certain 
of  Daewoo's  sales  of  DCB-415PR,  sold  in 
March  and  April.  1986,  and  matched 
with  home  market  model  TCK-405PRW, 
were  not  included  in  the  Department's 
analysis  because  there  were  no  above- 
cost  sales  of  TCK-40SPRW  in  those 
months.  Zenith  suggests  that  the 
Department  use  the  weighted  average 
FMV  for  TCK-405PRW  in  October  1985 
as  the  best  information  available. 

Daewoo  suggests  that  the  Department 
use  sales  of  its  home  market  model 
TCK-406VSW  for  comparison  to  export 
model  DCB-415PR  for  those  months  in 
which  no  contemporaneous  above-cost 
sales  of  TCK-405PRW  are  available. 
DOC  Position:  When  there  are  no 
home  market  sales  made  in  the  same 
month  as  the  U.S.  sale,  we  use  a  home 
market  sale  up  to  90  days  prior  to  and  60 
days  after  the  date  of  the  U.S.  sale  (See 
Comment  6,  51  FR  41365  (1986)). 
However,  in  this  instance,  we  were 
unable  to  use  such  sales  of  the  home 
market  model  because  95  percent  of 
those  sales  were  made  below  the  cost  of 
production  for  nine  months  out  of  the 
twelve  month  review  period. 

We  generally  offer  Zenith  and  the 
petitioners  an  opportunity  to  comment 
on  all  proposed  model  matches.  Zenith 
and  the  petitioners  had  accepted  the 
original  match  of  TCK-405PRW  to  DCB- 
415rR.  However,  because  Daewoo'* 
proposal  was  submitted  at  the  end  of  the 
final  comment  period.  Zenith  and  the 
petitioners  have  not  had  an  opportunity 
to  comment.  Therefore,  we  use 
cbnstructed  value  for  TCK-405PRW 
using  cost  information  submitted  during 
this  proceeding.  This  is  in  accordance 
with  section  773(a)(2)  of  the  Act  (19 
U.S.C  1677b(aH2)). 

Comment  25:  Zenith  and  the 
petitioners  argue  that  the  Department 
should  use  Samsung's  home  market 
model  CT-0901  for  comparison  with 
model  C8102MA.  They  believe  this  is  a 
more  suitable  choice  because  model  CT- 
0901  has  the  same  scfceil  size  as 
C8102MA  and  it  satisfies  the 
Department's  viabihty  criteria. 


The  petitioners  argue  that  Samsung's 
home  market  model  CT-2090  is  a 
buperior  match  to  CT-500WDC 
compared  to  CT-2086  because  CT-2090 
contains  the  same  color  picture  tube. 

Further,  Zenith  adds  that  the 
Department  incorrectly  matched 
Samsung's  U.S.  model  CT-389ZA  to 
home  market  model  CT-1629  in 
February,  1986 — a  month  during  which 
Samsung  had  reported  earlier  that  it  had 
no  sales  of  CT-1629. 

DOC  Position:  We  agree  that  home 
market  model  CT-0901  is  a  preferable 
comparison  to  C8102MA  because  it  is 
more  similar  in  screen  size,  an 
extremely  important  physical 
characteristic  of  television.  Additonally, 
we  find  that  there  were  adequate  sales 
of  CT-0901  to  warrant  its  use  for 
comparison  purposes. 

Concerning  the  February,  1986  sales  of 
model  CT-1629,  the  computer  program 
instead  used  si^les  of  that  model  in 
February,  1965.  The  program  also 
matched  sales  of  the  export  model  with 
model  CT-1639  in  all  months  except 
February,  1986  when  our  intention  was 
to  use  CT-1639  for  February  only,  and 
CT-1629  for  all  other  months.  This  is  in 
accordance  with  our  June  20, 1987  letter 
in  which  we  preliminarily  accepted 
Samsung's  model  matches.  We  have 
corrected  the  errors  and  have  matched 
sates  of  CT-389ZA  with  CT-1639  in 
February.  1986  and  with  CT-1629  in  all 
other  months  during  the  review  period. 

Finally,  we  have  rejected  the 
petitioner's  suggestion  that  we  match 
CT-2090  to  U.S.  sales  of  CT-500WDC. 
When  selecting  home  market  models  for 
comparison  to  U.S.  models,  we  generally 
aillow  all  parties  an  opportunity  to 
comment  on  the  proposed  matches. 
Because  the  selection  of  models  for 
comparison  purposes  can  affect  the 
margins  on  individual  models,  we 
conclude  that  it  is  appropriate  to  seek 
comments  from  all  parties.  Samsung 
made  its  selections  at  the  beginning  of 
this  proceeding  and  Zenith  and  the 
petitioners  where  given  the  opportunity 
to  comment  on  Samsung's  suggested 
matches.  * 

However,  because  the  petitioners  did 
not  propose  this  alternative  until  the  end 
of  the  period  for  final  comments,  we  did 
not  have  sufficient  information  to 
evaUuite  the  suggested  match,  and 
Samsung  did  not  have  an  opportunity^to 
respond  to  the  petitioner's  comments. 
Therefore,  we  have  accepted  Samsung's 
original  match  of  export  model  CT-  >•  • 
500WDC  to  home  market  model  CT-  >- 
2086,  as  we  are  not  convinced  that  this  > 
match  was  incorrect. 

Comment  26:  Zenith  argues  that 
Samsung  has  failed  to  net  out  of  its 
home  market  SYPM  rebate  claim  the 


income  earned  from  the  transactions 
through  the  related  financial  institution. 
Transactions  between  related  parties 
are  intracorporate  transfers  of  funds  for 
which  no  adjustment  should  be  allowed. 
Zenith  suggests  that  the  interest  income 
from  the  rebate  could  be  shifted  from 
Samsung  to  its  related  financial 
institution.  Therefore.  Zenith  proposes 
that  in  those  instances  in  which  the 
interest  income  on  SYPM  sales  exceeds 
the  amount  of  SYPM  rebate  claimed  by 
Samsung,  the  Department  should  add 
the  amount  of  the  excess  to  FMV. 

DOC  Position:  We  were  able  to 
determine  during  the  verification  in  the 
previous  review  that  the  interest  terms 
were  the  same  for  both  the  related  and 
non-related  banks  that  Samsung  used  in 
its  SYPM  transactions.  Therefore,  the 
relationship  between  Samsung  and  its 
banks  did  not  affect  the  interest  cost. 
Further,  we  have  no  basis  to  conclude 
that  Samsung  is  shifting  any  income 
earned  on  the  rebates  it  finances 
through  its  related  institution.  Therefore, 
we  used  the  actual  interest  paid.  For  our 
treatment  of  Samsung's  SYPM  rebate  for 
this  review,  see  Comment  60. 

Comment  27:  The  petitioners  argue 
that  the  Department  should  anlayze 
indirect  purchase  price  sale  ("IPP")  as 
ESP  transactions.  The  Department  has 
been  informed  in  PQ  Corp.  v.  United 
•States  (Jan.  27. 1987)  that  an  ESP 
analysis  is  appropriate  when  a  foreign 
producer  exports,  and  its  U.S.  subsidiary 
imports,  merchandise  which  is  sold  by 
the  U.S.  subsidiary  tp  an  unrelated 
purchaser  prior  to  importation  of  the 
merchandise. 

Further,  the  petitioners  argue  that 
Samsung's  IPP  sales  fail  to  satisfy  the 
DOC  stated  criteria.  First,  the  petitioners 
state  that  Samsung  Electronics  America 
(SFA)  imported  the  merchandise  for  sale 
and  maintained  an  inventory  in  the  U.S. 
Second,  the  petitioners  contend  there  is 
nothing  on  the  record  that  established 
these  sales  transactions  as  the 
customary  commercial  channel  of  that 
merchandise  between  the  parties 
involved.  Third,  the  petitioners  believe 
that  SFA  functions  in  the  U.S.  much 
.  more  as  Samsung's  U.S.  marketing  arm 
than  as  a  mere  agent.  SEA  acted  as  the 
importer  for  these  sales  and  incurred 
significant  marketing  expenses  for  sales 
in  the  U.S. 

DOC  Position:  We  disagree  with  the 
'    petitioners  that  Samsung's  IPP 

-  transactions  do  not  meet  the  criteria  we 
set  forth  in  our  preliminary  results 

-  notice  for  this  review,  which  were 
designed  to  address  the  Court's 
concerns  in  PQ  Corp.  v.  United  States. 
According  to  its  sales  listings,  SEA's  IPP 
customers  are  a  distinct  and  separate 


group  from  its  ESP  customers.  Samsung 
has  stated  for  the  record  that  it  does  not 
put  the  televisions  it  sells  to  this  group 
of  Customers  into  SRA's  inventory  in  the 
United  States  and  that  such  direct 
shipments  arie  the  customary 
commercial  channel  of  trade  for  lh;it 
group  of  customers.  For  these  IPP  sales, 
we  arc  not  aware  of  any  evidence  on  the 
rerord  to  suggest  that  SRA  functions  as 
anything  more  than  an  agent  for  those 
sales.  Ihe  IPP/ESP distinction 
recognizes  SEA's  different  roles  by  the 
allocation  and  deduction  of  all  indirect 
selling  expenses  from  the  inventoried 
sets. 

Comment  28:1^6  petitioners  argue 
that  the  Department  erred  in  allniving 
respondents'  duty  drawback  claims 
because  their  claims  include  both  import 
duties  and  defense  taxes.  The 
Department  should  not  have  added  the 
taxes  to  tlifi  USP  as  import  duties 
refundetj  because  the  taxes  are  not 
import  duties.  Section  772(d)(1)(C)  of  the 
Act  provides  that  USP  shall  be 
increased  by  the  amount  of  taxes 
imposed  in  the  country  of  exportation 
which  have  been  rebated  or  which  have 
not  be«m  collected  by  reason  of  the 
oxport.ation  of  the  merchandise  to  the 
U.S.  It  is  wrong  to  assume  that  the  taxes 
are  passed  on  in  the  home  market,  and, 
unless  the  respondents  can  demonstrate 
that  the  taxes  are  passed  on,  the 
Department  should  deny  respondents 
that  portion  of  their  duty  drawback 
claims. 

DOC  Position:  During  our  verification 
of  respondents'  responses  in  the  second 
administrative  review,  respondents 
were  able  to  show  that  the  duties  and 
defense  taxes  included  in  their  duty 
drawbai;k  claims  were  rebated  on 
merchandise  exported  to  the  United 
States.  Absent  evidence  to  the  contrary, 
we  have  accepted  the  tax  amounts  as 
part  of  respondents'  claims.  Regardless 
of  its  name,  a  tax  imposed  upon 
importation  and  rebated  upon 
exportation,  in  a  manner  identical  to  the 
treatment  of  the  import  duty,  should  not 
be  treated  any  differently  than  an 
import  duty. 

Comment  29:  The  petitioners  note  that 
there  are  discrepancies  between  the 
home  market  sales  quantities  reported 
in  Gold  Star's  Jimc  1986  model  match 
submission  and  those  used  by  the 
Department  in  its  preliminary  analysis. 
The  Department  should  reconcile  Gold 
Star's  home  market  sales  as  reported  in 
its  model  match  submission  M,ith  the 
sales  listed  on  the  computer  tape,  or  elso 
use  best  information  available  for  the 
final  analysis. 

DOC' Position:  In  the  revisied  home 
market  safes  data  (Gold  Star  submitted 
in  February.  1987,  we  arie  satisfied  that 
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Gold  Star  accounted  for  its  returned 
merch.indise  by  matching  the  returns 
with  the  original  sales.  We  consider  the 
modol-by-niodel  sales  quantities  listed 
in  the  model  match  submissions  to  be 
only  estimates  of  quantities  sold.  The 
listing  of  individual  sales  entered  on  the 
computer  tape  is  inherently  more 
accurate  than  the  summary  totals 
submitted  with  model  match  information 
because  entries  on  the  sales  listing  are 
obtained  from  individual  source 
documents  such  as  invoices. 

Comment  30:  The  petitioners  question 
the  methodology  of  the  DOC  home 
market  sales  viability  test  in  this 
proceeding.  In  its  June  20. 1986  letter,  the 
Department  preliminarily  accepted  sales 
of  one  of  Gold  Star's  home  market 
models  to  be  compared  with  sales  of 
several  U.S.  models,  while  the  sales  of 
that  home  market  model  amount  to  less 
than  five  percent  of  the  toi.il  sales  of  the 
U.S.  models.  In  another  proirooding 
involving  color  picture  tubes  fiom 
Korea.  tho.Depiirtment  determined  that 
the  home  market  sales  volume  relative 
to  that  in  the  United  States  should  be 
considered  in  the  selection  of  models  for 
comparison  purposes. 

DOC  Position:  In  order  to  doterniine 
whether  respondents  have  sufficient 
home  mai-ket  sales  to  use  for 
comparison  to  sales  of  models  in  the 
United  States,  s«M;lion  353.4  of  our 
Regulations  instructs  us  to  determine 
that  the  total  sates  of  such  or  similar 
merch.indise  is  5  percent  or  more  of  the 
sales  of  that  merchandise  to  third 
countries.  In  making  this  determination, 
we  established  separate  "such  or 
similar"  categories  based  on  CTV  screen 
size.  All  home  market  models  generally 
within  two  screen  sizes  and  containing 
the  same  tuning  system  as  a  given  U.S. 
model  were  grouped  in  the  same 
category.  The  5%  viability  test  described 
above  was  then  applied  to  each 
category  an  all  were  found  viable.  We 
do  not  consider  sales  of  one  model  to 
constitute  the  universe  of  sales  for 
viability  of  the  entire  home  market.  We 
consider  such  an  interpretation  of  "such 
or  similar  merchandise"  for  purposes  of 
determining  home  market  viability,  to  be 
overly  specific. 

Comment  31:  Concerning  Gold  Star, 
the  petitioners  argue  that  it  is 
inappropriate  to  use  model  CN'R-842ICZ 
foi"  comparison  purposes.  The 
petitioners  note  that  this  model  is  a 
discontinued  model  and  the  test  for 
below-cost  sales  reveals  that  few  sales 
were  made  above  its  cost  of  production. 
Therefore,  this  model  should  not  be  used 
for  comparison  purposes  because  it  was 
not  sold  in  the  ordinary  course  of  trade, 

DOC  Position:  We  disagiee  wjth  the. 
Petitioner's  general  proposition  ^at 


because  a  model  was  sold  below  its  cost 
of  proilui.tion  it  necessarily  was  sold  out 
of  the  ordinary  course  of  trade.  The 
legislative  history  to  the  below-cost   ' 
provision  of  the  Trade  Act  of  1974 
explicitly  states  that  it  is  normal 
business  practice  both  in  the  U.S.  and  in 
foreign  countries  to  sell  discontinued 
merchandise  at  less  than  cost;  therefore, 
such  sales  should  not  be  automatically 
excluded  from  consideration.  Sue  H.R. 
Rep.  No.  571.  93d  Cong.  Ist  Sess.  71;  S. 
Rep.  No.  12!)8. 93d  Cong.,  2d  Sess.  7310 
(1973). 

However,  we  conclude  that  it  is 
inappropriate  to  compare  sales  of  model 
CNR-842KZ  for  the  two  months  during 
which  70  percent  of  its  total  sales  were 
made  below  its  cost  of  production  in  the 
home  market  due  to  its  discontinuation, 
with  sales  in  the  U.S.  for  those  same 
months  (where  the  such  or  similar  model 
was  not  being  discontinued).  If  such 
comparisons  were  allowed,  it  would  be 
possible  for  the  manufacturer  to  use  the 
below  cost  sales  of  a  discontinued 
model  in  an  antidumping  analysis  to 
manipulate  its  margins,  in  that  way,  U.S. 
sales  could  be  made  at  unfairly  low 
prices  while  at  the  same  time  masking 
the  true  extent  of  the  dumping  margins. 
To  avoid  the  possibility  for  such 
manipulation,  we  conclude  that  whore  a 
model  is  discontinued  in  the  hoiiiO 
market  but  not  in  the  U.S..  home  market 
sales  at  beloiv  cost  are  not  in  the 
ordiiyiry  course  of  trade  for  comparison 
purposes  as  intended  in  the  legislative 
history  and  thus  may  be  properly 
disregarded.  (Our  consideration  of  the 
below-cost  home  market  sales  might 
have  been  different  if  at  the  same  time 
the  such  or  similar  U.S.  model  was 
simultaneously  being  discontinued  in 
the  U.S.) 

I'berefore.  instead  of  model  CNR- 
842kZ.  we  used  the  home  market  sales 
of  model  CNR-9082  for  comparison 
purposes  for  the  two  month  period. 
CNR--9082  is  the  model  we  selected  prior 
to  our  preliminary  determination  to  lie 
compared  to  sales  of  these  same  U.S. 
models  in  subsequent  months,  since  it  is 
the  most  similar  model. 

Comment  32:  The  petitioners  objo'-.t  to 
the  DOC  decision  to  combine  the 
commission  offset  with  the  ESP  offset. 
They  argue  that  §  353.15(c)  provides  tliat 
the  commissions  given  in  one  market 
and  not  the  other  may  be  offset  by 
actual  "other  selling  expenses"  incuired 
in  the  other  market.  1  he  petitioners 
claim  that  "other  selling  expenses"  only 
includes  salesmen's  salaries,  bonuses, 
and  similar  selling  functions,  whereas 
the  ESP  offset  permits  the  inclusion  of 
ail  actual  selling  expenses.  Therefore, 
salesmen's  salaries  should  be 
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strprtrgated  from  indirect  selling 
expenses  and  compared  to  commissions. 
DOC  Position:  We  disagree.  We  tiave 
bl^nlied  the  ftame  methodology  in  this 
review  as  we  used  in  the  previous 
review.  For  our  position  on  this  matter. 
MW  Comment  3  of  our  final  results  of  the 
second  administrative  review  (51  FR 
413G5  (1986)).- 

Comment  33:  The  petitioners  urge  the 
Department  to  offset  the  average 
duration  of  accounts  receivable  by  the 
average  duration  of  accounts  payable. 
They  state  that  the  purpose  of  the 
imputed  credit  formula  is  to 
approximate  each  respondent's  working 
capital  needs,  while  it  carries  its 
accounts  receivable. 

DOC  Positioa:  We  disagree  for  the 
reasons  staled  in  our  final  results  of  the 
previous  review.  (See  CofflmeRt  7,  51  FR 
41365  (1086).) 

Comment  34:  The  petitioners  argue 
that  the  cost  accounting  system  Daewoo 
used  at  its  factory  to  allocate  costs  to 
individual  products  can  lead  to 
distortions  because  it  does  not  take  Into 
consideration  differences  in 
manufacturing  resources  required,  such 
as  labor  time,  in  the  production  of  each 
product 

Further,  the  petitioners  suspect  that 
Daewoo's  cost  of  production  is 
understated  because  it  docs  not  include 
production  engineering  costs  which 
generally  relate  to  implementing  the 
design  and  technological  changes  of 
Daewoo's  products. 

DOC  Position:  We  disagree  that 
Daewoo's  methodology  for  allocating 
costs  is  inappropriate.  Daewoo  uses  an 
accepted  cost  accounting  system  for 
goods  produced  in  an  assembly-line 
fashion.  Further,  differences  in 
manufacturing  resources,  such  as  lubor 
hours,  ere  recognized  in  Daewoo's 
calculation  of  standard -costs.  Therefore, 
we  see  no  reason  to  require  Daewoo  to 
make  additional  adjustments  for 
differences  in  manufacturing  resources. 
C^onceming  engineering  costs,  we  are 
not  aware  of  any  evidence  to  indicate 
that  Daewoo  has  excluded  those  costs 
from  its  cost  of  production  calculation. 

Comment  35:  The  petitioners  are 
concerned  that  Daewoo's  intra-company 
transfers  of  products  do  not  reflect  the 
fully-absorbed  cost  of  production. 
Further,  the  petitioners  believe  that 
Daewoo's  allocation  of  materials  and 
labor  costs  will  not  reflect  the  actual 
costs  for  each  model.  They  argue  that 
distortions  in  the  allocations  will  be 
eliminated  if  price  and  efficiency 
variances  are  calculated  for  each  model 
under  review. 

DOC  Position:  Daewoo  stated  in  its 
cost  of  production  response  that  its 
transfer  prices  of  these  products  include 


the  cost  of  parts,  labor  and  factory 
overhead.  Such  a  statement  indicates 
that  Daewoo  has  in  fact  calculated  a 
fully-absorbed  cost  of  production  for 
these  semi-manufactured  parts. 

We  do  not  regard  the  recognition  of 
costs  and  calculation  of  variances  on  a 
model-by-model  basis  to  be  a 
requirement  of  all  generally  accepted 
cost  accounting  systems.  Tlie  creation  of 
such  variances  when  models  share 
production  facilities,  wdiile  desirable, 
would  be  artificial  absent  a  pre-existing 
method  of  associating  actual  costs  with 
specific  models.  Daewoo's  cost  system 
does  not  have  that  ability. 

Comment  36:  The  petitioners  ob)ect  to 
Daewoo's  removal  of  profit  included  in 
the  parts  Daewoo  purchases  from  Orion 
Electric  Co.  TTiey  argue  that  if.  as 
Daewoo  claims,  its  purchases  of  parts 
from  Orion  are  at  an  arm's  length  price 
there  is  no  reason  for  the  Department  to 
back  out  an  umount  for  profit  for  diose 
parts. 

DOC  Position:  We  agree.  However, 
the  petitioners  are  mistaken  in  their 
belief  that  the  Department  has  accepted 
Daewoo's  removal  of  profit  from  parts. 
For  our  prelinvinary  determination,  we 
added  back  the  profit  Daewoo  had 
stripped  out. 

Comment  37:  The  petitioners  are 
concerned  that  Daewoo  has  not 
accurately  accounted  for  Indirect  labor 
costs  in  its  calculation  of  total  labor 
costs  for  the  cost  of  production.  Because 
wage  rates  differ,  based  on  skills  and 
seniority,  Daewoo's  allocation  of 
indirect  labor  costs  should  be  based  on 
direct  labor  man-hours  and  not  on  direct 
labor  costs.  Further,  the  petitioners 
believe  that  a  manufacturer  considers 
the  time  its  workers  spend  actually 
working,  plus  the  time  they  are 
physically  at  the  plant  earning  wages,  in 
calculating  its  total  labor  costs. 
Therefore,  the  petitioners  urge  the 
Department  to  confirm  that  these  labor 
costs  are  included  in  the  cost  of 
production  calculations. 

DOC  Position:  We  disagree  that 
Daewoo's  allocation  of  indirect  labor 
costs  is  not  based  on  man-hours.  To 
allocate  its  indirect  labor  costs.  Daewoo 
used  standard  man-hours  for  each 
model  as  a  percentage  of  total  man- 
hours,  and  then  applied  that  percentage 
to  its  actual  labor  cost.  We  consider 
Daewoo's  methodology  to  be  a 
reasonable  one,  and  we  do  not  consider 
that  this  methodology  has  created  any 
distortions  in  the  allocation  of  indirect 
labor  costs. 

Concerning  Daewoo's  inclusion  of 
workers*  downtime  in  the  cost  of 
production,  we  have  no  evidence  to 
indicate  that  Daewoo  has  not  included 
those  costs  in  its  calculation  of  total 


labor  costs.  Normally,  labor  cost  is 
based  on  pajToll.  and  this  includes  both 
productive  and  non-productive  time. 
Nothing  indicates  Daewoo  reduced  its 
labor  cost  by  non-productive  hours 
before  allocation. 

Comment  38:  The  petitioners  argue 
that  Daewoo  should  expense  its 
Researdi  and  Development  ("R&D") 
costs  during  the  review  period  in 
accordance  with  the  generally  accepted 
accounting  principles  ("GAAP")  in  the 
United  States  and  not  in  accordance 
with  the  "GAAP"  in  Korea  which  allows 
for  the  amortization  of  R&D  costs. 

DOC  Position:  Becaiae  Daewoo  is  a 
Koreanrbased  company.  It  is  obligated 
to  follow  the  Korean  GAAP  for  its 
financial  statements.  We  consider  this 
to  be  an  acceptable  practice  and  we  do 
not  find  dial  the  amortization  of  R&D 
has  distorted  Daewoo's  expenses. 

Comment  39:  The  petitioners  urge  tiie 
Department  to  reject  Daewoo's 
calculatioD  of  the  GS&A  allocation 
percentage  used  in  the  test  for  below- 
cost  sales.  The  methodology  is  incorrect 
because  these  cost  of  production 
expenses  are  allocated  using  net  dealer 
sales,  which  is  a  revenue  element. 
Daewoo  should  allocate  the  expenses 
using  cost  of  goods  sold  so  that  a  cost 
element  will  be  allocated  over  a  similar 
unit  of  measure. 

DOC  Position:  We  agree  and  have 
revised  the  SG&A  expense  calculations 
accordingly. 

Comment  40:  The  petitioners  comment 
that  Daewoo  should  include  bad  debt  in 
its  cost  of  production  They  note  that 
Daewoo  excluded  bad  debt  from  GS&A 
in  its  cost  of  production  calculations 
because  under  Korean  tax  law.  the 
expense  cannot  be  deducted  for  five 
years.  However,  in  Daewoo's  income 
statement,  gross  profit  was  reduced  by 
an  amount  for  "provision  for  doubtful 
accounts."  Daewoo  cannot  have  it  both 
ways.  Further,  because  U.S.  GAAP 
requires  that  bad  debt  be  recognized  as 
a  reduction  in  income  once  the  account 
is  determined  to  be  uncollect  able,  the 
Department  should  include  the  bad  debt 
expense  in  Daewoo's  GS&A  for  the 
calculation  of  cost  or  production. 

DOC  Position:  Concerning  expenses 
that  are  appropriately  included  in  the 
cost  of  production,  we  adhere  to  our 
position  in  the  first  administrative 
review  (49  FR  50420,  Comment  32).  In 
that  determination  we  stated  that  the 
fact  that  a  particular  adjustment  is  not 
applicable  in  a  foreign  market  value 
calculation  does  not  necessarily  mean 
that  no  expense  was  incurred.  In  some 
instances  an  expense  is  incurred  in  the 
manufacturing  process,  and  therefore  is 
included  in  the  cost  of  production,  but  is 


not  allowable  as  a  circumstance  of  sule 
adjustment  to  FMV. 

In  its  decision  not  to  include  bad  debt 
in  its  cost  of  production,  Daewoo  cilus  a 
determination  in  the  second 
administrative  review  in  which  we 
stated  that  only  those  expenses  which 
we  have  allowed  as  adjustments  to  FMV 
should  be  included  in  the  calculation  of 
cost  of  production  (49  FR  41365. 
Comment  109).  Upon  further  review,  we 
realize  that  our  statement  was  too 
broadly  worded.  In  the  situation  to 
which  this  comment  referred,  we  were 
unable  to  dotomine  at  verification  if  the 
expense  was  actually  incurred.  If  we 
cannot  dett^rmine  that  an  expense  was 
actually  inr.iirrnd,  we  do  not  make  an 
adjustment  to  FMV  and  do  not  include 
the  amount  in  the  cost  of  production. 

In  reference  to  Daewoo,  its  financial 
statements  indicate  that  it  did  incur  bad 
debt  expenses  during  the  re\iew  period. 
According  to  the  Commerce 
Department's  Study  of  Antidumpin>; 
Adjustments  Methodology  and 
Recommendations  for  Statutory  Change 
("Adjustments  Study"),  bad  debt 
incurred  on  earlier  sales  of  the 
men:handise  under  consideration,  but 
written  off  during  the  review  period,  is 
an  indirect  selling  expense.  Because 
Daewoo  did  not  demonstrate  that  its 
bad  debt  was  incurred  on  sales  of  color 
televisions,  we  cannot  allow  it  as  an 
indirect  selling  expense.  However, 
Daewoo's  bad  debt  is  a  general  expense 
and  should  be  included  in  the  G&A 
expenses  in  the  cost  of  production.  Wp 
have  amended  or  calculations 
accordingly. 

Comment  41:  The  petitioners  contend 
that  Daewoo  incorrectly  calculated  its 
net  financing  cost  for  the  cost  of 
production  by  subtracting  both  long-  and 
short-term  interest  income  from  its  total 
interest  expense.  Only  short-term 
interest  ini^ome  should  be  subtracted 
from  total  financing  evpenses. 

DOC  Position:  We  agree  with  the 
petitionei-s  that  only  short-term  interest 
income  should  be  subtracted  fhim 
Daewoo's  total  financing  cost.  Long- 
term  interest  expense  is  considered  to 
be  a  general  administrHlive  expense.  If 
is  appropriate  to  offset  financing 
expenses  with  short-term  interest 
income  because  only  short-term  interest 
income  is  considered  to  be  earned  from 
opera tiomil  activities  such  as  managing 
revenue  from  current  sales.  Long-ter.m 
interest  income  ordinarily  results  from 
investment  activities  which  are  not 
related  to  production  or  sales,  and 
therefore  should  not  offset  interest 
expenses  derived  from  production  or 
sales  activities. 

I  lowever.  we  did  not  deduct  short- 
term  inteiflst  income  from  Daewoo's 


total  financing  expense  as  noted  in  its 
financial  statement  because  Daewoo  did 
not  separately  identify  long-  and  short- 
term  interest  elements  as  was  requested 
in  section  D.5  of  the  questionnaire. 
Therefore,  we  have  used  Daewoo's  total 
interest  expense  from  its  financial 
statement  in  our  cost  of  production 
calculations. 

Comment  42:  The  petitioners  argue 
that  Daewoo  understates  its  G&A 
expenses  for  cost  of  production  by  not 
including  its  goodwill  expenses.  These 
expenses  should  be  included  in 
Daewoo's  G&A  because  they  provide  a 
direct  benefit  to  Daewoo  in  the 
manufacturing  and  selling  of  its 
products.  Moreover,  the  petuiDners 
argue  that  the  Department  incoirectly 
revised  Daewoo's  G&A  allocation  by 
multiplying  iof al  G&A  by  the  ratio  of  net 
sales  to  cost  of  goods  sold.  The 
Department  should  instead  multiply 
Daewoo's  total  G&A  expenses  by  the 
ratio  of  cost  of  goods^  sold  of  the  color 
televisions  under  review  to  Daewoo's 
total  cost  of  goods  sold. 

DOC  Position:  We  agree  that  in  this 
case  goodwill  expenses  should  be 
included  in  Daewoo's  G&A.  Absent  any 
information  on  the  record  indicating  that 
Daewoo's  goodwill  should  not  be 
included  in  our  calculations,  we  have 
included  a  portion  of  the  goodwill  listed 
in  Daewoo  Riectronic's  income  statment 
in  the  cost  of  production  calculation. 

C^oncerning  the  basis  for  allocation  of 
Daewoo's  G&A  expenses,  in  the  absence 
of  more  detailed  cost  information  for 
televisions,  we  have  used  Daewoo 
Klectronic  Co.'s  ratio  of  net  sales  to  cost 
of  goods  sold  as  best  information.  We 
consider  the  ratio  of  sales  to  cost  of 
sales  for  Daewoo  Klectronics  to  be 
reasonable  as  the  best  information 
available  because  television  sales 
ar.count  for  a  significant  part  of  its  total 
Sides  of  all  products. 

Comment  43:  The  petitioners  note  that 
Daewoo  holds  stock  in  a  delivery 
company  in  Korea.  They  argue  that  if 
Daewoo  employs  this  company  to 
deliver  color  televisions  to  its  unrelated 
customera.  Daewoo's  home  market 
freight  costs  should  be  treated  as 
overhead  expenses. 

DOC  Position:  We  note  that  Daewoo 
does  hold  stock  in  a  delivery  company. 
However,  in  the  prior  review  we 
determined  that  Daewoo  also  employs 
other  delivery  companies  to  deliver 
color  televisions.  Further,  we  are  not 
awanj  of  any  evidence  to  indicate  that 
this  delivery  company's  charges  to 
Daewoo  are  not  at  arm's  length. 
Therefore,  we  determine  that  it  is 
appropriate  to  include  those  costs  with 
the  height  costs  from  unrelated  delivery 
companies  in  our  final  analysis. 


Comment  44:  The  petitioners  argue 
that  Daewoo's  home  market  indirect 
selling  expense  claim,  based  on  the 
number  of  employees  in  its  domestic 
sales  division,  appears  to  be  quite  high 
when  considering  that  the  Seoul 
headquarters  staff  is  also  responsible 
for  serveral  corporate  functions  other 
than  sales.  Further,  in  order  for 
Daewoo's  indirect  selling  expense  claim 
to  reflect  Daewoo's  color  television 
sales  to  total  sales,  the  allocation  should 
be  made  on  the  basis  of  the  relative 
sales  value  of  the  televisions  under 
review  over  total  domestic  electronic 
product  sales. 

DOC  Position:  We  have  accepted 
Daewoo's  allocation  of  its  indirect 
selling  expenses  because  it  is  consistent 
with  Daewoo's  past  methodology  which 
was  verified  and  accepted  by  the 
Department  in  the  previous  review. 
Concerning  Daewoo's  allocation  ratio 
based  on  the  number  of  employees  in  its 
Domestic  Sales  Division,  we  have  no 
evidence  on  the  record  to  indicate  that 
the  claimed  number  of  employees  is 
incorrect. 

Comment  43:  The  petitioners  contend 
that  while  Daewoo  calculated  its  U.S. 
credit  claim  using  the  Federal  Reserve 
short-term  prime  interest  rate,  its  ar.tual 
interest  income,  as  listed  in  its  financial 
statement,  differs  from  the  Reserve  rate. 
Petitioners  argue  that  unless  Daewoo 
can  explain  this  inconsistency  in  data, 
the  Department  should  use  Daewoo's 
actual  intcrst  rate  in  the  calculation  of 
its  U.S.  credit  claim.  ■ 

DOC  Position:  We  agree  with  the 
petitioners  and  have  calculated 
Daewoo's  U.S.  credit  claim  using  the 
interest  rate  noted  in  the  financial 
statements.  It  is  the  purpose  of  the  credit 
calculation  to  approximate  as  accurately 
as  possible  the  manufacturers'  actual 
experience.  Therefore,  whenver  possible 
we  use  respondents'  actual  cost  of 
financing.  If  that  rate  is  not  known,  we 
use  the  Federal  Reserve  short-term 
prime  interest  rate  as  best  information 
available. 

Comment  46:  The  petitioners  question 
Daewoo's  claimed  credit  period  for  U.S. 
sales.  They  state  that  the  direct  costs  on 
PP  sales  should  be  based  on  the  period 
from  time  of  shipment  from  Korea  to  the 
time  Daewoo  receives  payment  from  its 
customers.  The  petitioners  argue  that  it 
is  unreasonable  for  Daewoo  to  report  a 
payment  date  which  precedes  the  date 
which  the  customer  received  the 
merchandise.  The  petitioners  maintain 
th.it  the  payment  periods  used  to 
calculate  the  accounts  receivable  j 

tui'nover  ratio  for  Daewoo's  U.S. 
subsidiary.  (Daewod  Electronics  Co.  of 
America  ("DKCA")).  do  not  coincide 
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with  its  financial  stateflu-nts  and 
therefore  grossly  understate  the  ciedU 
expense  claim. 

DOC  Position:  We  difiagree  with  the 
petitioners  that  it  is  unreasonable  to 
report  payment  before  receipt  of  goods. 
I'ityment  terms  differ  on  a  sale-by  sale 
basis,  and  in  fact,  when  a  letter  of  credit 
is  involved,  as  is  this  situation,  the 
manufacturer  often  receives  payment 
from  the  customer  before  delivery  of  the 
merchandise.  Therefore,  we  did  not  alter 
Daewoo's  reported  payment  periods. 

In  its  calculation  of  the  accounts 
receivable  period  for  ESI' sates,  DECA 
used  net  sales  and  average  accounts 
receivable  only  for  the  month  in  whic:h 
the  KSP  sales  were  made,  because 
DECA  has  claimed  a  credit  expense  on  a 
sale-by-sale  basis  for  PF  sales,  it  would 
then  be  double-countiiig  its  credit 
expenses  if  it  used  those  safrts  to 
calculate  an  imputed  credit  claim  for 
ESP  sales. 

Therefore,  we  consider  DECA's 
calculation  of  its  accounts  receivable 
turnover  ratio  to  be  a  reasonable 
(estimation  of  its  credit  expense  on  ESP 
sales. 

Comment  47:  The  petitioners  argue 
that  Daewoo  should  calculate  its  return 
loss  claim  on  a  modcl-by-modcl  basis 
and  not  average  the  expense  over  sales 
of  all  models.  In  addition.  Daewoo 
should  include  in  its  return  loss  claiui 
the  costs  it  incurred  in  reworking  the 
returned  set.  and  any  freight  expenses 
for  the  return  of  the  set  to  Daewoo. 

DOC  Position:  We  agree  that 
Daewoo's  averaging  of  its  return  loss 
expenses  is  inappropriate  if  the 
information  to  calculate  a  model  specific 
cliiim  is  available.  We  have  recalculated 
Daewoo's  claim  on  a  model-by-model 
bfisis  using  the  average  loss  amount  as  a 
percentage  of  sales  of  each  modc:l. 

We  agree  with  the  petitioners  that,  in 
theory,  costs  incurred  in  reworking 
returned  merchandise  and  any  freight 
expenses  should  be  included  in  the 
return  loss  claim.  Commonly.  th<r»e 
exp<!nses  are  included  as  pari  of  the 
warranty  and  freight  claims  for  U.S. 
sales.  We  consider  this  to  be  the  case 
for  Daewoo  since  Daewoo  is  unable  to 
identify  its  returns  on  a  tratisa(  tion- 
specific  basis. 

Comment  A&T^c  petitioners  argue 
that  Daewoo's  home  mail^et  indirect 
advertising  claim  is  inadequate  ber.nuse 
it  does  not  rtjflect  the  relative  sales 
weight  of  each  of  Daew<»o's  product 
lines.  It  should  be  allocated  using  the 
ratio  of  color  television  sales  over 
Daewoo's  total  sales  value. 

DOC  Position:  We  agrtie  and  have 
recalculated  Daewoo's  home  market 
indirect  advertising  claim  to  better 
reflect  the  value  of  its  color  television 


sales  relative  to  the  sales  of  all  its 
products. 

Comment  49:  The  petitioners  contend 
that  the  Department  should  only  use 
Gold  Star's  home  market  sales  to  retail 
stores  in  the  final  analysis.  They  argue 
that  sales  to  "collective  end-users" 
(hospitals  and  hotels,  and  tax-free  sales 
to  military  px's  and  Korean  construction 
workers)  are  not  in  the  ordinary  course 
of  trade  and  should  not  be  used  to 
establish  the  FMV  or  to  test  for  sales 
below-cost. 

DOC  Position:  While  these  sales  are 
in  the  ordinary  course  of  trade,  sales  to 
military  exchanges,  hospitals  and  hotels, 
and  Korean  t  nnstruclion  workers  are 
not  at  the  s.ime  level  of  trade  as 
television  si.ies  to  distributors,  franchiw? 
stores,  department  stores  or  buying 
groups  for  resale  to  the  end-user  in  the 
home  market.  Because  sales  to 
"collective  end-users"  are  at  a  different 
level  of  trade  from  the  U.S.  sales,  we 
havedisi-egajded  these  sales  in  our 
calculation  of  home  mitrket  price. 

Comment  50:  The  petitioners  contend 
that  Gold  Star's  short-term  loans  from 
related  companies  should  be  excluded 
from  its  home  market  credit  claim. 
Bee-ause  these  loans  are  related- 
company  transactions,  any  profit 
realized  by  one  entity  is  passed  on  to  all 
related  parties. 

DOC  Position:  We  disagree  that  Cold 
Star's  htans  from  rt;lated  companies 
should  be  excluded  from  the  credit 
calculations.  EJecause  (k>ld  Star's  loans 
come  from  several  sources,  at  a  variety 
of  interest  rates,  we  consider  the  best 
estimate  of  the  cost  of  funds  to  Cold 
Star  is  the  weighted-averagf;  of  its  hwins 
from  all  sources.  Further,  we  did  not  find 
the  terms  of  the  loans  from  reflated 
parties  to  differ  significantly  frttm  the 
loans  t»f  other,  unnslated,  lending 
institutions  that  Gold  Star  used. 
Therefore,  we  have  not  altere<l  Cold 
Star's  home  market  claim. 

Comment  r>1:  C<»ld  Star  has 
consistently  used  a  lag  period  in  sales 
for  the  calculation  of  its  U.S.  warnmty 
claim.  Gold  Star  has  relii'd  on  a  study 
which  determined  that,  on  average,  a 
certain  numt»er  of  months  elapse 
between  the  sale  of  the  television  and 
any  warranted  repair.  However.  Gold 
Star  has  not  relied  on  a  similar  study  in 
the  calculation  of  its  home  market 
warranty  claim.  The  petitioners  argue 
that  Gold  Star  should  employ  the  same 
methodology  in  the  calculation  of 
warranty  claims  in  Ixith  markets. 

DOC  Position:  We  disagree  that  G<»ld 
Star's  U.S.  warranty  methodology  gives 
it  any  advantage  in  the  calculuti(>n  of 
margins  l»eci(ase  it  has  been  consistent 
in  its  approach,  and  because  there  have 
l«een  no  significant  changes  in  its  sales. 


Gold  Star  has  used  the  same 
methodology  for  all  administrative 
reviews.  Each  administrative  review  in 
this  case  starts  at  the  time  the  previous 
review  ends.  Therefore,  we  only  lc»ok  at 
the  expenses  and  sales  within  that  time 
period.  We  consider  this  consistency  to 
be  important  because  as  long  as  the 
expense  is  allocated  over  the  same  time 
period,  the  sales  volume  during  that 
period  will  bear  the  expenses  incurred 
during  that  same  period.  Therefore,  we 
consider  Gold  Star's  home  miuket  and 
U.S.  warranty  expenses  to  have  been 
(utptured  for  this  review  period. 

Comment  52:  The  petitioners  claim 
that  the  Department  failed  to  ntr.ke  an 
adjustment  for  certain  postage  e\penses 
Samsung  incurred  in  its  direct  purchase 
price  transactions. 

DOC  Position:  We  consider  this 
expense  to  be  a  general  expense 
incurred  on  U.S.  sales  and  we  have 
included  it  in  Samsung's  exptrft  selling 
expense  total. 

Comment  53:  The  petitioners  a>mm<;!Jt 
that  the  Department  has  understated  the 
imputed  credit  expense  for  Siimsung's 
indirec  t  purchase  price  sales.  They 
argue  that  if  the  Department  intends  to 
treat  these  sales  as  purchase  price 
transactions,  the  credit  expense  for 
tht»se  sales  should  be  calculated  bastid 
on  the  time  period  from  the  date  of 
shipment  in  Konta  to  date  of  paym<rnt  b\ 
the  U.S.  customer. 

DOC  Position:  We  agree  and  have 
adjusted  Samsung's  U.S.  credit  claim 
accordingly. 

Comment  54:  The  petitioners  slate 
that  the  Department  should  use  best 
information  available  for  Samsung's 
cash  discounts  for  early  payment  and 
for  deduction  frtmi  invoice  ("DFI") 
advertising  in  the  calculation  of  U.S. 
price.  They  argue  that  the  DFI  and  cash 
discount  claims  should  be  made  on  a 
sale-by-sale,  or  nistomer-by-customer 
basis. 

DOC  Position:  Samsung  alUtcati-d  its 
clainis  for  cash  discounts  and  DFI 
advertising  over  sales  of  all  prcKlucts 
becattse  it  grants  these  discounts  on 
sales  of  all  products.  However,  bt^cause 
these  discounts  are  specific  to  individual 
sales  transactions,  we  have  tieated 
these  claims  as  adjustments  to  gross 
price  for  our  final  results. 

Cwnrntnt  55:  The  petitioners  claim 
that  the  Department  should  not  have 
accepted  Samsung's  U.S.  freight 
allowance  claim  because  the  allocation 
methodology  produces  an  amount  to  be 
applied  to  tJSP  which  is  lower  than  the 
minimum  discount  given.  The 
Department  should  reject  Samsung's 
claim  unless  it  resubmits  the  claim  on  a 
per-snie  or  per-customer  basis. 


DOC  Position:  In  its  questionnaire 
response.  Samsung  indicated  its  U.S. 
subsidiary.  SEA,  knows  on  a  sale-by- 
sale  basis  whether  freight  to  the 
customer  was  included  in  the  invoice 
price.  Therefore,  we  conclude  that  SEA 
is  able  to  identify  on  a  per-salc  or  per- 
customer  basis  whether  a  freight 
allowance  was  given.  We  agree  with  the 
petitioners  that  Samsung  should  not  be 
allowed  to  allocate  an  expense  over  U.S. 
sales  which  it  is  able  to  identify  on  a 
more  specific  basis.  In  the  absense  of 
sale-  or  customer-specific  expenses,  we 
have  assumed,  as  best  information 
available,  that  the  highest  percent- 
discount  SEi\  offers  was  granted  on 
sales  which  have  freight-out  charges  and 
have  deducted  that  amount  from  USP  as 
best  information  availdble. 

Comment  56:  The  petitioners  claim 
that  Samsung  has  overstated  its  hom« 
market  credit  claim.  S.imsung  took 
account  of  the  fact  that  the  amount  of 
taxes  included  in  the  sales  price  is  not 
payable  on  the  date  of  invoice. 
However,  the  petitioners  note  that 
Samsung  did  not  account  for  reductions 
to  distributors'  account  balances  when 
SYPM  rebates  were  granted  on  those 
sales. 

DOC  Position:  We  disagree  that 
Samsung's  credit  claim  should  reflect 
any  reductions  to  distributors'  account 
balances  for  rebates.  For  our  position, 
see  Comment  3. 

Comment  57.*  The  petitioners  argue 
that  the  Department  incorrectly  allowed 
a  portion  of  Samsung's  differences  in 
merchandise  adjustment  to  be  based  on 
the  "quahty  of  raw  material"  used  in 
S.imsiing's  cabinets.  Unless  the  quality 
difference  stems  fiom  an  actual  physical 
difference  in  the  merchandise,  the 
Department  should  deny  Samsung's 
claim. 

DOC  Position:  We  disagree.  Because 
there  is  no  evidence  on  the  record  in  this 
proceeding  on  which  to  conclude  that 
the  "quality  difference"  in  raw  materi.ils 
is  not  due  to  an  actual  physical 
difference  in  the  materials  Samsung 
uses,  we  have  accepted  Samsung's 
physical  difference  claim. 

Comment  58:  For  this  review  period, 
Samsung  revised  its  methodology  for 
calculating  home  market  and  U.S. 
warranty  and  return  loss  adjustments 
from  the  methodology  it  used  in  the 
previous  administrative  reviews.  In  all 
piior  reviews  Samsung  allocated  its 
review-period  U.S.  and  home  market 
warranty  and  return  loss  expenses  over 
sales  made  during  the  same  review 
period.  For  this  review  period,  however. 
Samsung  argues  that  because  its  U.S. 
sales  of  Korean-mado  televisions  have 
dropped  significantly,  the  allocation  of 
current  expenses  over  the  lower  volume 
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of  current  sales  would  unfairly  overstate 
the  expense  to  be  applied  to  those  sales. 
A  ratio  of  review-period  expenses  to 
review-period  sales  is  only  appropriate 
as  long  as  the  sales  volume  remains 
stable.  However,  during  the  third 
review,  the  sales  of  Samsung's  Korean- 
produced  s^ts  did  not  remain  stable;  in 
fact,  they  dropped  precipitously  while  at 
the  same  time  sales  of  its  American 
subsidiary-produced  CTVs  increased 
substantially. 

To  avoid  an  overstatement  of 
expenses  due  to  the  precipitous  decline 
in  sales.  Samsung  suggests  two  possible 
alternative  methodologies  which  would 
more  accurately  estimdte  the  warranty 
expenses  for  this  review  pe-iod.  First. 
Samsung  suggests  that  its  warranty 
expenses  be  allocated  over  a  three  year 
sales  average.  Samsung  argues  such  a 
methodology  is  reasonable  because 
there  is  a  natural  time-lag  between  sales 
and  warranty  expenses  incurred  on 
those  sales.  Alternatively.  Samsung 
suggests  that  its  warranty  expenses  be 
allocated  over  the  combined  sales  of  its 
Korean-  and  American  subsidiary- 
produced  sets  for  this  review  period. 
This  methodology  recognizes  the  reason 
for  the  significant  decline  in  Samsung's 
Korean-produced  sets  (assembly 
operations  being  shifted  to  its  American 
subsidiary),  yet  permits  the  allocation  of 
expenses  over  sales  of  the  same  revievy 
period. 

DOC  Position:  As  we  stated  in  our 
Adjustments  Study  (.November  1985, 
^age  49),  we  use  warranty  costs 
incurred  during  the  review  period  or  a 
longer  historical  period  as  the  best 
information  available  for  the  eventual 
warranty  costs  for  the  sales  under 
consideration.  Thus,  for  Samsung  to 
change  its  methodology  to  a  roiling 
three-year  average  is  inappropriate 
because  irwiU  allow  current  v.-arranfy 
and  return  loss  expenses  to  go 
unaccounted  for  on  actual  sales  since 
current  year  expenses  were  not  actually 
deducted  from  prices  of  prior  year  sales 
in  prior  reviews.  Ifowever,  given  the 
unique  circumstances  involving  the 
precipitous  decline  in  sales  of 
Samsung's  Korean-produced  CTVs, 
some  change  in  methodology  is 
warranted  in  ord^  to  avoid  overstating 
the  estimated  warranted  expenses  that 
would  result  from  using  our  normal 
methodology. 

We  agree  that  Samsung's  alternative 
methodology  of  allocating  warranty 
expenses  over  the  combined  sales  of  its 
Korean-  and  American  subsidiary- 
produced  CTVs  for  this  review  period 
provides  the  best  reasonable  alternative 
for  determining  the  most  accurate 
estimate  of  its  warranty  and  return  loss 
expenses  for  this  review  period.  The 


advantage  of  this  alternative  is  that  it 
conforms  with  our  normal  methodology 
of  allocating  review- period  expenses  to 
review-period  sales.  Further,  this 
alternative  is  in  keeping  with  our  prior 
determination  that  Samsung's  Korean- 
produced  CTVs  are  essentially  the  same 
as  those  assembled  by  its  American 
subsidiary  from  picture  tubes  and 
printed  circuit  boards  imported  from 
Korea.  See  Final  Results  of  Changed 
Circumstances  Review  and 
Determination  Not  to  Revoke 
Antidumping  Duty  Order  Color 
Television  Receivers  from  Korea,  52  Fed. 
Reg.  24500  (July  1. 1987). 

Comment  59:  Samsung  argues  that  the 
Department  should  comply  with  the 
previous  administrative  reviews  of  this 
order  and  treat  return  loss  as  an  indirect 
selling  expense. 

DOC  Position:  We  disagree.  In  the 
home  market  we  treat  a  return  loss 
expense  as  a  circumstance  of  sale 
adjustment  when  the  respondent  is  able 
to  show  on  a  model-by-model  basis  that 
the  returns  were  the  result  of  sales  made 
during  the  review  period.  Respondents 
incur  a  return  loss  expense  when  a 
television  is  returned  to  the 
manufacturer  as  defective  and  resold  at 
a  loss.  This  expense  is  incurred  only  if 
an  initial  sale  is  made  and  the 
merchandise  returned.  Therefore,  it  is 
directly  related  to  sales  and  is  allowable 
as  a  circumstance  of  sale  adjustment. 

■["he  nature  of  the  return  loss  expense 
incurred  on  U.S.  sales  is  no  different 
from  that  incurred  on  home  market 
sales.  It  is  an  expense  which  results 
from  an  initial  sale.  As  respondents 
were  able  to  identify  the  expense,  we 
made  deduction  from  USP.  "This 
tre.Jiment  is  consistent  with  our 
treatment  of  this  daim  in  the  home 
m.Tiket. 

Comment  60:  Samsung  argues  that  the 
Department  should  allow  its  home 
market  Shin  Yong  Pan  Mae  (SYPM) 
rebate  program  as  a  circumstance  of 
sale  adjustment.  Samsung  notes  that  the 
Department  has  treated  this  claim  as  an 
indirect  selling  expense  in  prior  reviews 
because  the  exact  amount  of  the  rebate 
attributable  to  sales  during  the  review 
period  cannot  be  known  until  after  the 
review  period.  Samsung  reasons  that  it 
is  often  the  case  that  the  rebate  is  not 
known  until  after  the  end  of  the  review 
period.  Whether  or  not  the  rebated 
amount  is  known  before  the  review 
period  ends,  this  rebate  is  a  variable 
expense  and  should  be  treated  as  a 
circumstance  of  sale  adjustment. 
DOC  Position:  We  agree  with 
Samsung  that  the  amount  of  a  rebate  is 
often  notlcnown  until  after  it  is  granted. 
The  purpose  of  Samsung's  SYPM  rebate 
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program  is  to  assume  some  of  its 
distributor's  costs  on  credit  sales.  For 
this  reason,  it  is  allowable  as  an 
adjustment  in  our  antidumping  analysis. 

However,  the  SYPM  rebate  program  is 
not  allowable  as  a  circumstance  of  sale 
adjustment  because  Samsung  cannot 
identify  the  rebate  on  a  model  specific 
basis.  It  is  important  that  Samsumg  be 
able  to  identify  the  expense  model-by- 
model  because  CTVs  with  different 
screen  sizes  will  have  differing  credit 
experiences.  As  we  state  in  Comment  67 
of  this  notice  concerning  Gold  Star's 
rebate  program,  large  CTVs.  unlike 
small  screen  CTVs,  are  more  likely  to  be 
sold  on  credit.  Therefore,  our  calculation 
of  the  FMV  on  a  model-by-model  basis 
will  be  distorted  if  we  accept  an 
allocation  of  this  expense  based  on 
credit  sales  of  all  size  CTVs.  It  is  not 
adequate  that  Samsung  identify  the 
rebate  expense  dislributor-by- 
distributor  because  we  do  not  calculate 
the  F'MV  on  that  basis.  However, 
because  Samsung  can  identify  the 
expense  on  CTVs.  we  have  allowed  the 
rebate  as  an  indirect  expense  in  our 
calculations. 

Comment  61:  Samsung  argues  that 
under  section  772(c)  of  the  statute,  the 
Department  cannot  adjust  for  sealing 
expenses  relating  to  ESP  sales,  which 
are  incurred  in  the  home  market,  as 
indirect  selling  expenses.  Samsung 
reaons  that  the  Department  does  not 
have  the  authority  to  make  the 
adjustment  because  the  expenses 
incurred  by  Samsung  in  Korea  are  not 
"incurred  by  or  for  the  account  of  the 
exporter  in  the  United  States". 

DOC  Position:  In  accordance  with 
section  772(e)(2)  of  the  Act.  we  only 
require  that  the  expenses  be  incurred  on 
behalf  of  the  exporter  who  is  in  the 
United  Stotes.  For  our  position  on  this 
matter,  see  our  fmal  results  of  the 
second  administrative  review  (51  FR 
41365  (1988).  Comment  117).  and  Silver 
Reed  v.  ifnited  Stotes.  Slip  Op.  88-37 
(Crr  Mar.  18. 1988). 

Comment  62:  Gold  Star  argues  that  the 
Department  should  grant  a  circumstance 
of  sale  adjustment  to  its  FMV  for  the 
cash  discounts  granted  to  its  home 
market  customers.  These  discounts  are 
given  on  the  basis  of  early  payment  for 
purchases,  and  therefore  are  directly 
related  to  sales.  Gold  Star  explains  that 
at  the  time  of  payment  for  mechandise, 
it  credits  the  customer's  account  for  the 
amount  of  the  discount  and  the  payment 
for  the  goods.  Therefore,  the  right  to 
receive  a  discount  occurs  on  a  sale-by- 
sale  basis.  Gold  Star  claims  that  it  does 
not  keep  a  record  of  discounts  granted 
on  specific  sales  but  that  the  nature  of 
the  discount  is  not  altered  because  the 


expense  has  been  allocated  over  total 
sales  to  each  customer. 

DOC  Pos^/Z/o/?.- We  agree  with  Gold 
Star  that  its  cash  discount  should  be 
treated  as  a  reduction  in  price.  We  have 
amended  our  calculations  accordingly. 

Comment  63:  Gold  Star  argues  that  the 
Department  should  use  the  computer 
tape  submitted  in  April.  1987  containing 
ESP  sales  and  expense  data  that  correct 
certain  "clerical  and  programming 
errors"  found  on  the  tape  submitted  in 
August.  198& 

DOC  Position:  Gold  Star  submitted 
this  corrected  tape  prior  to  the 
publication  of  our  preliminary  results. 
However,  we  did  not  use  this  tape  for 
our  preliminary  determination  because 
the  petitioners  had  not  yet  had  an 
opportunity  to  comment  on  the  revised 
data.  We  consider  that  Gold  Star  has 
truthfully  accounted  for  its  mistakes  and 
has  accurately  reported  the  expense 
items,  and  neither  the  petitioners  nor 
Zenith  have  given  us  any  reason  to 
doubt  the  revised  data.  Therefore,  we 
have  used  the  April  ESP  data  in  our  final 
results. 

Comment  64:  Gold  Star  objects  to  the 
Department's  application  of  its  '*90/lO" 
iule  in  determining  which  home  market 
sales  to  disregard  in  the  calculation  of 
foreign  market  value.  Gold  Star  argues 
that  the  "90/10"  rule  violates  the  terms 
set  out  in  section  773(b)  of  the  Act 
because  it  fails  to  measure  whether 
Gold  Star's  home  market  "prices  permit 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade."  Gold  Star  instructs  the 
Department  to  follow  the  criteria  set 
forth  in  Toho  Titanium  Co..  Ltd.  v. 

United  States.  11  CIT .  657  F.  Supp. 

1280. 1286  (1987).  ("Toho"). 

DOC  Position:  Our  detern\ination  in 
this  case  is  not  effected  by  Toho  which 
is  subject  to  remand  and  therefore  is  not 
a  final  decision. 

In  our  analysis  of  Gold  Star's  below- 
cost  sales,  we  excluded  below-cost  sales 
of  model  CN-0611  because  more  than 
ten  percent  of  its  sales  were  made 
below  its.cost  of  production,  over  an 
extended  period  of  time.  For  an 
explanation  of  why  we  excluded  certain 
sales  of  model  CNR-842KZ  from  our 
analysis,  see  Comment  31. 

Comment  65:  Gold  Star  states  that  the 
Department  should  not  make  a 
circumstance  of  sale  adjustment  for 
royalty  expenses  in  the  calculation  of 
F'MV  and  USP.  According  to  the 
Department's  recent  LTFV  final 
determination  in  fresh  cut  flowers  from 
Colombia  (52  FR  6642  (1987)),  and  Gold 
Star's  accounting  procedures,  royalties 
are  properly  treated  as  a  cost  of 


production  and  not  as  a  cirrumstance  of 
sale  adjustment. 

However,  if  the  Department  continues 
to  adjust  FMV  for  royalty  expenses. 
Gold  Star  contends  that  the  Department 
should  use  the  ESP  royalty  claim  Gold 
Star  originally  submitted.  Gold  Star 
explains  that  the  Department's 
recalculation  of  its  royalty  claim  In  the 
preliminary  determination  misconstrues 
Cold  Star's  royalty  expense  allocation. 

DOC  Position:  The  treatment  of 
royalties  as  a  cost  of  manufacture  in  our 
investigation  of  cut  flowers  from 
Colombia  was  based  on  the  specific 
facts  of  that  investigation.  We  do  not 
consider  a  similar  treatment  of  Gold 
Star's  royalty  expenses  to  be 
appropriate.  Gold  Star's  royalty 
obligation  is  based  on  the  televisions  to 
be  sold  in  the  home  market  or  exported 
for  sale  in  the  U.S.  If  Gold  Star's 
expenses  are  based  on  the  televisions  it 
manufactures,  rather  than  on  the 
number  and  destination  of  sales,  it  has 
not  adequately  demonstrated  that  fuel. 
Therefore,  we  will  continue  to  deduct 
royalty  expenses  from  the  FMV. 

Concerning  our  recalculation  of  its 
ESP  royalty  claim,  we  agree  with  Gold 
Star  that  our  revision  was  inappropriate. 
Because  Gold  Star  based  its  claim  on  its 
actual  royalty  expenses,  we  consider  an 
allocation  based  on  actual  sales  and 
expenses  to  be  reasonable.  Therefore,  in 
our  final  calculations  we  have  applied 
Gold  Star's  original  claimed  adjustment. 
Comment  66:  Gold  Star  comments  that 
for  the  final  determination,  the 
Department  should  use  the  revised  home 
market  sales  information  that  Gold  Siar 
submitted  in  February'.  1987.  This 
computer  tape  eliminates  all  returns  and 
contains  the  proper  number  of  home 
market  observations. 

DOC  Position:  Gold  Star  has 
adequately  accounted  for  its  returned 
merchandise  in  its  February.  1987  tape, 
and  we  have  used  that  tape  for  our  final 
calculations. 

Comment  67:  Gold  Star  argues  that  the 
Department  should  allow  its  home 
market  rebate  as  a  circumstance  of  sale 
adjustment.  The  rebate  expense  bears  a 
direct  relationship  to  the  sales  under 
consideration  and  is  a  difference  in 
circumstance  of  sale  because  the 
comparable  U.S.  sales  are  not  subject  to 
or  eligible  for  this  rebate. 

DOC  Position:  We  disagree  with  Gold 
Star  that  the  characteristics  and 
quantification  of  its  rebate  warrant  its 
treatment  as  a  circumstance  of  sale  in 
the  FMV.  First,  we  should  clarify  our 
position  in  the  previous  review 
concerning  this  rebate.  In  Comment  107 
of  the  final  results  of  the  second 
administrative  review  (51  FR  41377).  we 


incorrectly  stated  that  we  had  accepted 
Gold  Star's  revised  claim  because  we 
were  able  to  verify  the  expenses.  In 
Korea,  we  were  able  to  verify  that  Gold 
Star  could  identify  the  total  rebated 
amount  and  the  total  television  sales 
which  had  qualified  for  the  rebate. 
However,  Gold  Star  could  not  identify 
the  rebate  on  a  sale  by  sale  basis. 

In  Comment  111  of  the  final  results  of 
the  second  administrative  review,  we 
stated  that  were  were  unable  to  verify 
the  expense  amounts.  Our  reasoning  in 
Comment  111  was  broadly  stated  and 
should  be  clarified.  Because  Gold  Star 
granted  the  same  rebate  for  televisions 
and  other  items,  it  could  not  identify  the 
actual  amount  paid  for  color  televisions 
alone.  To  reach  an  estimate  of  its  CTV 
expenses.  Gold  Star  allocated  the  total 
rebate  expense  based  on  the  ratio  of 
CTV  sales  to  total  sales.  However,  an 
allocation  of  the  total  expense  over  CTV 
sales  assumes  that  the  rebate 
experience  is  the  same  for  all  goods  for 
which  the  rebate  was  granted.  Such  an 
assumption  is  not  valid  because  the 
rebate  is  based  on  the  sale  of  a 
television  on  credit,  and  the  credit 
experience  varies  among  different 
screen  sizes.  Further.  Gold  Star  cannot 
identify  its  expenses  on  a  modcl-by- 
model  basis.  Therefore,  for  our  previous 
review,  we  still  found  Gold  Star's  claim 
to  be  deficient,  and  we  allowed  the 
expense  only  as  an  indirect  selling 
expense. 

The  amount  of  a  rebate  expense 
depends  on  the  incidence  of  the  dealer's 
time  payment  sales.  Smaller  screen  sizes 
are  generally  less  expensive  and  may 
not  as  often  require  an  extension  of 
credit,  while  sales  of  larger  screen  sizes 
will  more  likely  require  an  extension  of 
credit,  and  will  more  often  receive  a 
rebate.  Therefore,  wc  consider  Gold 
Star's  ability  to  identify  a  rebate  on  a 
model-by-model  basis  to  be  an 
important  requirement  for  the  treatment 
of  this  expense  as  a  circumstance  of 
sale. 

In  this  third  administrative  review. 
Gold  Star  has  not  indicated  that  it  h.is 
altered  its  methodology  from  the 
previous  review,  or  that  it  can  now 
identify  the  rebate  expense  on  a  modol- 
by-model  basis.  Therefore,  we  have 
treated  this  expense  as  an  indirect 
selling  expense  in  the  calculation  of  the 
FMV.  We  do  not  question  the  existence 
of  the  rebate;  we  simply  cannot  apply  it 
with  sufficient  specificity  to  sales  of 
particular  models  to  make  a  direct 
adjustment  to  the  price  of  those  sales. 

Comment  68:  Gold  Star  argues  that  the 
Department  erred  in  denying  certain 
home  market  warranty  expenses  as 


circumstance  of  sale  adjustments. 
Specifically,  four  categories  should  be 
allowed  as  directly  related  to  the  FMV 
because  they  are  variable  in  nature  and 
they  relate  directly  to  repairs.  These 
categories  include:  service  car  operating 
costs,  expenses  for  travel, 
communications,  and  overtime  pay 
expenses. 

DOC  Positiim:  For  our  position 
concerning  directly  related  warranty 
expenses,  see  Comment  109  of  our  final 
results  of  the  second  administrative 
review  (51  FR  41365  (1986)).  We  do  not 
consider  the  expenses  included  in  the 
four  categories  mentioned  above  to  be 
directly  related  to  repairs.  Further.  Gold 
Star  has  not  provided  information  which 
ties  its  expenses  for  travel  or  service 
operating  costs  to  specific  repairs.  The 
fact  that  Gold  Star  is  billed  for 
telephone  calls  made  from  its  repair 
centers  does  not  indicate  that  these  calls 
can  be  tied  to  specific  repairs.  The 
communication  expense  essentially 
includes  costs  incurred  in  the  normal 
conduct  of  business.  Therefore,  we  have 
not  allowed  these  warranty-related 
expenses  as  circumstance  of  s.3le 
adjustments. 

Comment  69:  Gold  Star  comments  that 
the  Department's  decision  to  average 
prices  in  the  home  market  for  purposes 
of  calculating  the  FMV.  whHe  failing  to 
average  prices  in  the  U.S.  market  for 
purposes  of  calculating  statutory  USP 
results  in  a  distortion  of  dumping 
m-irgins  and  is  an  abuse  of  the 
Department's  discretion  under  the 
current  antidumping  law. 

DOC  Position:  We  disagree.  Because 
of  the  significant  volume  and  frequency 
of  price  changes  of  Gold  Star's  home 
market  sales,  we  have  used  a  monthly 
weighted-average  of  those  home  market 
sales  in  accordance  with  19  U.S.C. 
1677f-l.  There  was  no  need  to  employ 
similar  averaging  techniques  in  regard  to 
U.S.  sales  since  that  sales  volume  was 
much  smaller. 

Comment  70:  Gold  Star  requests  that 
the  Department  exclude  its  model  RCV- 
0615.  CTV  and  AM/FM  radio,  and 
model  KMV-9002.  videocassette 
recorded  and  CTV.  from  the  order.  Gold 
S»sir  erg'jes  that  these  units  constitute 
combinations  of  items  that  are  not.  and 
were  never  intended  to  be.  encompassed 
in  the  Department's  and  International 
Trade  Commission's  original 
determinations. 

DOC  Position:  We  have  received  a 
number  of  requests  for  the  clarification 
of  the  scope  of  this  order,  and  those  on 
televisions  from  Taiwan  and  Japan, 
concerning  televisions  in  combination 
with  other  consumer  electronic  items. 


such  as  radios,  audio  cassette  players, 
clocks,  and  video  casette  players  and 
recorders.  Before  making  further  case- 
specific  and  model-specific  decisions, 
we  are  soliciting  comments  from 
interested  parties  to  assist  us  in 
developing  overall  methodological 
guidelines.  Forthwith,  we  will  request 
comments  ft-om  the  interested  parties  in 
the  above-mentioned  cases,  on  the 
general  methodology  to  be  followed  for 
combination  units.  Accordingly,  we  are 
deferring  our  determination  on  the  Gold 
Star  models  RCV-0615  and  KMV-9002 
until  we  receive  all  comments. 

Comment  71:  In  its  May  11. 1987 
preliminary  determination  (52  FR  17617), 
the  Department  included  in  the 
calculation  of  the  FMV.  Daewoo's  home 
market  sales  to  military  post  exchanges 
and  buying  groups.  Daewoo  employees, 
and  bonus  sales  to  Daewoo  Corporation 
employees.  Daewoo  argues  that  it  is 
inappropriate  and  unwarranted  to 
include  its  employee  or  other  special 
sales  in  the  FMV  calculations.  The 
Daewoo  employee  sales  are  neither  in 
the  usual  wholesale  quantities  nor  in  the 
ordinary  course  of  trade.  The  sales  to 
Daewoo  Corp.  were  related-company 
transactions  and  therefore  the  prices  are 
not  at  arm's  length.  Daewoo  at;gues  th.it 
the  use  of  the  sales  to  post  exchanges 
and  buying  groups  is  also 
unprecedented  and  Daewoo  had  not 
provided  transaction-specific 
adjustments  for  those  sales. 
Additionally,  most  of  these  sales  were 
sold  subject  to  commissions  that  vary 
customer  to  customer,  and  the  credit 
terms  are  different  from  dealer  sales. 
Because  calculating  the  adjustments  for 
those  sales  would  be  costly  and  time 
consuming,  Daewoo  urges  the 
Department  fo  use  only  the  dealer  .sales 
for  calculating  the  FNfV. 

DOC  Position:  We  agree  with  Daewoo 
that  sales  to  employees,  military  post 
exchanges,  and  Daewoo  Corporation  are 
at  a  different  level  of  trade,  and  we  have 
excluded  these  transactions  in 
calculating  FMV.  As  we  stated  in 
Comment  49.  we  have  used  home 
market  sales  to  distributors,  franchise 
stores,  department  stores  and  buying 
groups  in  our  final  analysis. 

We  have  included  Daewoo's  sales  to 
its  buying  groups  in  the  calculation  of 
the  FMV  because  these  sales  are  made 
in  the  ordinary  course  of  trade,  at  the 
same  level  of  trade,  and  in  the  same 
commercial  quantities  as  Daewoo's 
sales  to  dealers.  Because  Daewoo 
neglected  to  include  in  its  response  any 
adjustments  to  the  FMV  for  its  sales  to 
buying  groups,  we  have  used  Daewoo's 
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claimed  adjustments  for  its  dealer  sales 
as  best  information  available. 

Comment  72:  Daewoo  argues  that  the 
Department  did  not  correctly  adjust  its 
home  market  sales  prices  for  inland 
freight  expenses.  Daewoo  states  that  the 
portion  of  the  inland  freight  costs 
representing  shipments  from  the 
warehouse  to  the  customer  should  be 
treated  as  a  circumstance  of  sale 
adjustment  because  these  expenses 
directly  offset  the  price  paid  by  the 
customer.  All  freight  costs  should  be 
treated  as  direct  expenses  in  the  home 
market  because  on  U.S.  sales  all  freight 
charges  are  deducted  whether  (hey 
occur  before  or  after  the  sale. 

DOC  Position:  Our  treatment  of 
Daewoo's  home  market  freight  expense 
from  the  warehouse  to  the  customer  as 
an  indirect  expense  was  a  clerical  error. 
We  intended  to  treat  this  expense  as  a 
circumstance  of  sale  adjustment 
because  a  post-sale  delivery  to  the 
customer  is  direcUy  related  to  that  sale. 
We  disagree  that  the  freight  expense 
from  the  factory  to  the  warehouses  is  an 
expense  which  is  directly  related  to  any 
one  sale.  Daewoo  inventories  its 
merchandise  in  warehouses  in 
anticipation  of  sales.  Any  freight  costs 
to  transport  a  television  to  the 
warehouses  are  incurred  prior  to  a  sfile, 
not  as  the  result  of  a  sale.  Therefore,  we 
have  treated  freight  expenses  from 
Daewoo's  factory  to  its  warehouses  as 
an  indirect  selling  expense. 

Comment  73:  Daewoo  argues  that  the 
Department  incorrectly  treated  its 
March  1986  sales  rebate  program  as  an 
indirect  selling  expense.  This  rebate  was 
a  product-specific  program  and  is 
analogous  to  a  fall  1984  rebate  that  the 
Department  allowed  as  a  direct  selling 
expense  in  the  previous  administrative 
review. 

DOC  Position:  We  agree.  Our 
treatment  of  the  March  1986  rebate 
program  as  an  indirect  selling  expense 
was  a  clerical  error.  We  have  corrected 
our  calculations  for  the  final  results. 

Comment  74:  Daewoo  argues  that  the 
Department  erred  in  including  Orion 
Electric  Co.'s  profit  from  its  sales  of 
color  prctwre  tubes  to  Daewoo  in  the 
cost  of  production  calculations.  Daewoo 
states  that  it  is  related  to  Orion  within 
the  meaning  of  section  773(e)(3)(E)  of  the 
Act  Therefore.  Orion's  proHt  should  not 
be  part  of  Daewoo's  cost  of  producing 
the  merchandise  under  section  773(b)  of 
the  Act. 

DOC  Position:  We  disagree.  We 
consider  Daewoo's  transactions  with 
Onon  during  the  review  period  to  have 
been  made  at  the  equivalent  of  arm's 
length.  Therefore,  we  have  not  revised 
our  calculations  from  the  preliminary 
determination.  For  our  position  on  this 
matter,  see  Comment  36. 


Final  results  of  the  Review 

As  a  result  of  the  comments  received, 
we  have  revised  our  preliminary  results 
and  for  appraisement  purposes  margins 
range  from  0  to  49.08  percent,  0  to  15a47 
percent,  0  to  43.49  percent  and  0  to  4.50 
percent  for  Samsung,  Gold  Star, 
Daewoo,  and  Quantronics,  respectively. 
Also,  cash  deposit  rates  are  as  follows: 


Martufactyref/Exportef 

Time  period 

Cash 
deposit 
(percent) 

Samsung  Electrontcs 

Co             

04/85-03/86 

04/85-03/86 
04/85-03/66 

04/65-03/86 

3.21 

Daewoo  Electronics 

Co - 

Gok)  Star  Co 

23  30 
234 

OuarXronics 
MarHifacturing, 
Korea.  Ltd 

1.74 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above. 

Further,  as  provided  for  in  section  • 
751(a)  of  the  Tariff  Act.  a  cash  deposit  of 
estimated  antidumping  duties  as  noted 
above  shall  be  required  for  these  firms. 

For  any  shipments  from  a  new 
exporter,  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  of  Korean  color  television 
receivers,  complete  or  incomplete, 
occurred  after  March  31, 1986  and  who 
is  unrelated  to  any  reviewed  firm  or  any 
previously  reviewed  firm,  a  cash  deposit 
of  23.29  percent  shall  be  required.  These 
deposit  requirements  are  in  effect  for  all 
shipments  of  Korean  color  televisions, 
complete  or  incomplete,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.S3a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

|an  W.  Maras. 

Assistant  Secretary  for  Import 
Administration. 

Date:  lune  27.  \m7. 
[FR  Uoc.  B&-144HM  Filed  6-30-68:  B:4S  am] 

aiUJNO  COOC  3SI04)SHi 


iA-357-802| 

Initiation  of  Antidumping  Duty 
Investigation;  Certain  Welded  Cart>on 
Steel  Pipe  and  Tut>e  Products  From 
Argentina 

AOENCv:  Important  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice __!___ 

SUMMMRV:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiatingan  antidumping  duty 
investigation  to  determine  wiiether 
imports  of  certain  welded  carbon  steel 
pipe  and:  tube  products  (light-walled 
rectangular  or  L^WR  tubing)  from 
Argentina  are  being,  or  are  likdy  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  July  21. 1988.  and  we  will 
make  our  preliminary  determination  on    . 
or  before  November  23. 1988. 
CFflCTIVe  DATE  July  1. 1988. 
FOfI  FUflTHEII  MFOMNATION  CONTACT: 

Debra  Conner  or  Mike  Ready,  Office  of 
hivestigations.  Important 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Streetand  Constitution 
Avenue,  NW.,  Washington.  DC.  20230. 
telephone  (202)  377-1778  or  (202)  377- 
2613. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  June  6. 1988,  we  received  a  petition 
filed  in  proper  form  by  the  mechanical 
tubing  subcommittee  of  the  Committee 
on  Pipe  and  Tube  Imports  (CPTI)  and  by 
each  of  the  individual  manufacturers 
who  are  members  of  this  subcommittee 
on  behalf  of  the  U.S.  industry  producing 
L-WR  tubing.  In  compliance  with  the 
filing  requirements  of  i  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petitioner  alleges  that  imports  of  L- 
WR  tubing  from  Argentina  are  being  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act)  19  U.S.C. 
1073.  and  that  these  imports  materially 
injure,  or  threaten  material  injury,  to  a 
U.S.  industry. 

Petitioner's  estimate  of  United  States 
price  was  based  on  statements  by  an 
importer  of  L-WR  tubing.  Petitioner 
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made  adjuslnionts  for  freight,  dntitis, 
profit  and  indirect  taxes. 

Piitilionm-  based  foreign  market  value 
on  infotmation  obtuincd  in  Ar^onttna  on 
quoted  prices  for  L-WR  tubing. 
Putilioner  made  adjustments  for 
distjotmts.  Petitioner  inado  no 
adjustmrMit  for  inland  Frcijjht  but  slated 
•hat  it  was  a  small  part  of  the  net  price. 

Basod  on  a  comparision  of  Unitml 
Slates  prii:e!i  and  foreign  maikel  valuo, 
petitioner  aUoges  dumping  margins  of 
|}7.I4  percent. 

Petitioner  allogtis  that  "uitical 
<.iri;iimstani,es"  exist  with  rnspwct  to 
imports  of  L-WR  tubing  from  Argentina. 

Initiation  of  Investigatinn 

J  Inder  sef;tion  732(o)  of  the  Art  19 
U.S.C.  16r3a(i;).  we  must  determino, 
within  20  days  after  a  petition  is  filed, 
wh'Ulwjr  it  contains  information 
rtvirtouably  av-jilable  lo  the  petitioner 
supportinj'.thft  aMi?j»alions. 

We  examiiiod  the  petitions  on  L-WR 
tiibiii.»»  froMi  Argentina  and  found  that  it 
mot  the  requ'Tement.s  of  section  732(b)  of 
the  Act, 'Ihorofore,  in  accordance  with 
section  732  of  the  Act.- we  are  initiating 
an  antidumping  duty  investigation  to 
tletnrmint;  whether  imports  of  I.r-WR 
tubing  from  Argentina  are  being,  or  are 
likoly  to  be,  sold  in  tho  United  States  at 
less  than  fair  valuta  We  will  also  make  a 
determination  as  to  whether  critical 
circumstances  exist  with  respect  to  the 
subject  nicM'i.handisR.  If  our  investij^ation 
pror;eeds  normally,  we  will  make  our 
preliminary  determination  by  Novenjber 
23.1988. 

Scope  of  lovestigatioa 

The  products  covered  in  this 
investigation  are  certain  light-walled 
welded  carbon  steel  pipes  and  tubes,  of 
rectangular  (including  square)  cross- 
section,  having  a  wall  thickness  of  less  - 
than  0.156  inch,  provided  for  in  item 
610.4928  of  the  Tariff.  Schedules  of  the 
United  States  (TSUSA)  and  currently 
classifiable  under  Harmonized  s^tem 
(IIS)  item  number  7.306.60,3000. 

The  United  States  has  developed  a 
system  of  tarifl  classification  based  on 
the  international  harmonized  system  of 
customs  nomonclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  harmonized  system 
(I  IS).  In  view  of  this,  we  will  be 
providing  both  the  appnjpriate  TSUSA 
item  number  and  the  appropriate  IIS 
Item  numbt^r  with  our  prgiduct 
descriptions  on  a  test  .basis,  pendinig 
Congressional  appi^val.  As  with  the 
TSUSA,  the  HS  Item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive  as  to,  the  scope  of 
the  product  cdverage. 


We  are  requesting  petitioner  to 
include  the  appropiale  IIS  item  nuniber 
as  well  as  the  TSUS.\  itmn  number  in  all 
new  petitions  filed  wiih  the  Di?i)irtnient. 
A  riiference  copy  of  the  proposed 
Harmonicd  System  schedule  is  available 
for  consultation  in  the  central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce.  l.'>41h  Street,  and 
Constitution  Avenue,  \W.,  Washington, 
DC  20230. 

Additionally,  all  customs  offices  have 
reference  copies,  and  petitioners  may 
contact  the  Import  Specialist  at  ihoir 
local  customs  offii;e  to  consult  tbr" 
schedule. 

Notification  of  ITC 

Section  732(d)  of  the  Act  reqain.'s  us 
to  notify  tho  ITC  of  this  iintion  and  to 
provide  it  with  informaiton  used  to 
arrive  at  this  deferminatio'i.  We  will 
notify  the  ITC  and  maki?  available  to  it 
all  nonprivileged  and  nonprOp'-'et.ti'y 
information. 

We  will  also  allow  the  ITC  access  to 
all  privileged  and  business  proprietary 
iiilorniation  in  our  files,  provides  it 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  .in  administrative  protocfive 
order  without  the  WTitten  consonf  of  the 
Assistant  Secretary  for  Import 
AdminisL-ation. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  July  21, 
l!)38  whether  there  is  a  reasonable 
indication  that  imports  of  L-WR  tubing 
from  Argentina  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industrj'.  If  its  determination  is  negative. 
Hie  investigation  will  terminate; 
otherwise  it  will  continue  according  to 
statutory  and  regulatory  procedures. 

This  notice  is  published  pi'.rsu«nt  to  8<?otion 
7il(c.](Z\  of  the  Act. 

June  27, 1988. 

(dCi  W.  Mares. 

Aisistant  Sa<:retary  for  /ti'port 

Administration. 

[FR  Doc.  88-14699  Filed  O-W-83;  8:4.5  amj 
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(A-583-803] 

Initiation  of  Antidumping  Duty 
Investigation;  Certain  Welded  Cartion 
Steel  Pipe  and  Tube  Products  From 
Taiwan 

agency:  Import  Administration. 
International  Trade  Administration, 
Dopartnient  of  Commerce. 
ACTION:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 


Department  of  Commerce,  we  are 
initiating  <in  antidumping  duty 
investigation  to  determine  whether 
imports  of  certain  welded  carbon  ste»*l 
pipe  and  tube  products  (light-wailed 
rectangular  or  L-WR  tubing)  from 
I'aiwan  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  U.S. 
International  Trade  Commission  lITt^) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product 
niaicrialiy  injure,  or  threaten  materi.il 
injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  IT<> 
will  make  its  preliminary  determination 
on  or  before  fuly  21, 1988,  and  we  will 
make  our  pn;liminary  determination  on 
or  before  November  23, 1988. 

EFFECTIVE  DATE:  )uly  1,  1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Debra  Conner  or  Michael  Ready,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
D>!partnient  of  Commerce,  14th  Street 
and  Constitiition  Avenue,  NW., 
Washi.igton.  DC,  20230.  telephone  (20.?) 
377-1778  or  (202)  377-2613. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  June  ij,  1983,  we  received  a  petition 
filed  in  proper  form  by  the  mechanical 
tubing  subcommittee  of  the  Committ«?e 
on  I*ipe  and  Tube  Imports  (CPTI)  and  by 
each  of  the  individual  manufacturers 
who  are  meriibers  of  the  subcommittee 
on  behalf  of  the  U.S.  industry  producing 
1,-WR  tiibirtg.  In  compliant  with  the 
filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.3»3), 
the  petitioner  alleges  that  imports  of  Ij- 
WR  tubing  fi-om  Taiwan  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
these  imports  materially  injure,  or 
threaten  materia!  injury  to,  a  U.S. 
industry. 

Petitioner's  estimate  of  United  States 
price  was  basijd  on  price. lists  obtain«id 
fwm  an  importer  of  I/-WR  tubing. 
Petitioner  .mads  adjustments  for  freight, 
insurance,  hantlling  charges,  interest, 
profit  and  dirties. 

Petitioner  based  fop;ign  market  value 
on  t  I.S.  domestic  producer's  costs, 
adjusted  for  difference  in  Taiwan 
pursuant  to^l  333.36(a)(7)  of  the 
Regulations.  Petitioner  included  in  these 
costs,  10' percent  for  general,  selling  and 
administrative  expenses  and  8  percept 
for  profit 

'.  Based' on  a  comparison  of  United 
States  price  and  foreign  market  value. 
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petitioner  alleges  dumping  margins  of 
49.3  percent. 

Petitioner  alleges  that  "critical 
circumstances"  exist  i»rith  respect  to 
imports  of  L-WR  tubing  from  Taiwan. 

Baaed  on  infonnation  from  a  prior 
antidumping  Investigation  concerning 
this  same  product  from  Taiwan, 
petitioner  also  requested  that  the 
Department  initiate  a  cost  of  production 
investigation. 

Initiatioo  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  \»  filed,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  examined  the  petition  on  L-WR 
tubing  from  Taiwan  and  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  732  of  tlie  Act.  we  are 
initiating  an  antidumping  daty 
iiivestigatiOB  to  determine  whether 
imports  of  L-WR  tubing  from  Taiwan 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  We 
also  wHl  make  a  determination  as  to 
whHher  critical  circumstances  exist 
with  respect  to  the  subfect  merchandise. 
Because  petitioner  failed  to  provide 
sufficient  information,  we  are  not 
initiating  a  cost  of  production 
investigation  at  this  time.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary'  determination  by 
November  23, 1988. 

Scope  of  Investigation 

The  products  covered  in  this 
investigation  are  certain  light-walled 
welded  carbon  steel  pipes  and  tubes,  of 
rectangular  (including  square)  cross- 
section,  having  a  wall-thickness  of  less 
than  0.156  inch,  as  provided  for  in  item  . 
6ia4928  of  the  Tariff  Scliedulcs  of  the 
United  Slates  Annotated  (TSUSAf  and 
currently  classifiable  under  Harmonized 
System  item  number  7306.60.5000.  The 
United  States  has  developed  a  system  of 
tariff  classification  based  on  the  * 
international  harmonized  system  of 
customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  harmonized  system 
(HS).  In  view  of  this,  we  will  be 
providing  both  the  appropriate  TSUSA 
item  number  and  the  appropriate  HS 
item  nuriber  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUSA.  the  HS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item  number 


as  well  as  the  TSUSA  item  number  in  all 
new  petitions  filed  with  the  Department. 
A  reference  copy  of  the  proposed 
Harmonized  System  schedule  is 
available  for  consultation  in  the  Central 
Records  Unit.  Room  D-099.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  2023a 

Additionally,  all  customs  offices  have 
reference  copies,  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  customs  office  to  consult  the 
schedule. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  information  we  used  to 
arrive  at  this  determination.  We  will 
notify  the  FTC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We.will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  an  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

PreUminaiy  Determinatioo  by  the  ITC 

The  ITC  will  determine  by  July  21, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  Lr-WR  tubing 
frorti  Taiwan  materially  injure,  or 
threaten  material  injury  to.  a  U.S. 
industry.  If  its  determination  is  negative 
the  investigation  will  terminate; 
otherwise  it  will  proceed  according  to 
statutorj'  and  regulatory  procedures. 

This  notice  is  published  pursuant  \o  section 
732(t:H2)  oi  the  Act 
|une  27. 198& 
|an  W.  Maies, 

Assistant  Secretary-  for  Import 
Administration. 

[VU  Doc.  68-14900  Filed  ft-30-88:  8:45  am) 
BIUJMO  COOC  3S10-OS-M 

(C-122-a03,  C-5S7-602  and  C-5e»-«02) 

Postponement  of  Preliminary 
Countervailing  Duty  Determinations; 
Tttermottaticaify  Controlled  Appliance 
Plugs  and  internal  ProlM  Ttiermostats 
Ttierof or  From  Canada,  Malaysia  and 
Tahwan 

agency:  Import  Administration. 

International  Trade  Administration. 

Commerce. 

action;  Notice. 

summary:  Based  upon  the  request  of 
petitioner.  Triplex  InterControl  (USA) 
Inc.,  the  Department  of  Commerce  (the 


Department)  is  postponing  its 
preliminary  determinations  in  the 
countervailing  duty  investigations  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Canada.  Malaysia  and 
Taiwan.  The  preliminary  determinations 
will  be  made  on  or  before  July  18. 198a 
EFFCCnVE  OATC:  )uly  1. 19e& 

FOn  FUNTMER  INFOIIMATION  CONTACT 

Gary  Taverman,  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone  (202) 
377-0161. 

supPtEMOrrARV  mromiATiON:  On  May 
5, 1988,  the  Department  initiated 
countervailing  duty  investigations  on 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Canada.  Malaysia  and 
Taiwan.  In  our  notices  of  initiation  we 
staled  that  we  would  issue  our 
preliminary  determinations  on  or  before 
July  9. 1968  (58  FR 167S2-16755.  May  11. 
1968). 

On  June  16. 1966.  the  petitioner  filed  a 
request  thai  the  preliminary 
determinations  in  these  investigations 
be  postponcxl  for  seven  days. 

Section  703(c)(1)(A)  of  the  Tariff  Act 
of  1990.  as  amended  (the  Act),  provides 
that »  prehminary  determination  in  a 
countervailing  duty  investigation  may 
be  postponed  where  the  petitioner  has 
made  a  timely  request  for  such  a 
postponement.  Pursuant  to  this 
provision,  and  the  timely  request  by 
petitioner  in  these  investigations,  the 
Department  is  postponing  its 
preliminary  determinations  until  no  later 
than  July  18. 1988. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 

June  21. 196a 

Jon  W.  Marac 

Afsistanl  Secretory  for  Import 

Administration. 

(FR  noc.  88-14901  Filed  7-1-88:  8:45  am) 

BttLINO  COOC  S610-0S4I 


Nationai  Ocoanic  and  Atmospheric 
Administration 

Sea  Grant  Rsvisw  Panel  Masting 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

action:  Notice  of  Partially  Closed 

Meeting. 


summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 


forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  The  meeting  will  have 
several  purposes.  Panel  members  will  be 
iidvised  on  legislative  and  management 
updates  within  NCAA  and  the 
Department  of  Commerce  and  discuss 
the  progress  of  various  subcommittees 
of  the  Panel.  Time  will  also  be  devoted 
to  discussion  of  the  applications  of  two 
Sea  Grant  Programs  for  Sea  Granl 
r:ollege  Status. 

The  last  session  of  the  afternoon  of 
July  18  and  the  first  .session  scheduled 
for  the  morning  of  July  19  will  be 
devoted  to  discussions  of  two 
applications  for  Sea  Grant  College 
designation.  These  sessions  will  be 
closed  since  the  discussion  is  likely  to 
disclose  information  of  a  personal 
nature  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

DATES:  The  announced  meeting  is 
sr.hedulod  for  two  days.  July  18  and  July 
19, 1908.  as  follows:  July  18,  8:30-11:30 
a.m.  and  1:00-2:00  and  2:00-4:00  p.m., 
and  July  19.  8:30-10:30  a.m.  and  10:30- 
12:00  noon.  The  July  18.  2:00-4:00  p.m., 
July  19.  8:30-10:30  a.m.  will  be  closed  to 
the  public. 

ADDRESS:  The  meeting  will  be  held  at: 
The  iNational  Association  of  State 
Universities  and  Land  Grant  Colleges 
Conference  Room  (NASULGC)  One 
Dupont  Circle.  Suite  710.  W.ishington. 
DC  200.36. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Shepherd,  National  Se.i 
Grant  College  Program,  National 
Oceanic  and  Atmospheric 
Administration,  6010  Executive  Blvd., 
Rm.  826.  Rockville.  Maryland  20852. 
(301)  443-8886. 
or 

Siizettc  Kern.  Information  Resources 
Managoinent.  U.S.  Department  of 
Commerce,  Rm.  5321.  Washington.  DC 
20230,  (202)  377-0142. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration 
of  the  Department  of  Commerce,  with 
the  c;oncurrence  of  the  General  Counsel, 
formally  determined  on  fune  24,  1983, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  that  the 
agenda  items  covered  in  this  closed 
portion  may  be  exempted  from  the 
provisions  of  the  Act  relating  to  open 
meetings  and  public  participation 
therein  because  this  item  will  be 
concerned  with  matters  that  are  within 
the  purview  of  5  U.S.C.  552(c)(6).  This 
section  cmers  discussions  which  are 
likely  to  disclose  information  of  a 
personal  n.iture  which  would  constitute 
d  clearly  unwarranted  invasion  of 
personal  privacy.  (A  copy  of  the 
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determination  is  available  for  public 
inspection  and  copying  in  the  Public 
Reading  Room.  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
Department  of  Commerce.) 

Date:  )une  29. 1988. 

(oseph  O.  Fletcher, 

Assistant  Administrator,  Oceanic  and 

Atmospiiehc  lleseari.ti. 

(FR  l3oc.  88-15031  Filed  6-30-83;  8:4.';  ara| 

BIUJNG  CODE  3S«0-12-M 


COMMISSION  ON  MERCHANT  MARINE 
AND  DEFENSE 

Meeting 

Summary:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L.  96-525  (as 
amended),  and  the  Commissifin  was 
constituted  in  December  1986:*I'he 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marino  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  .ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Datfis  and  Times:  Monday,  July  18, 
1988,  Beginning  9:00  a.m.;  Tuesday.  July 
19. 1988,  Beginning  9:00  a.m. 

Place:  Suite  520,  4401  Ford  Avenue, 
Alexandria,  Virginia,  22302-0288. 

Type  of  Meeting:  Closed       ^ 
(Jontact  Person:  Allan  W.  Cameron, 
F.xecutive  Director,  Commission  on 
•Merchant  Marine  and  Defense,  Suite 
520, 4401  Ford  Avenue,  Alexandria, 
Virginia  22302-0268,  Telephone  (202) 
756-0411. 

I 

Purpose  of  Meeting:  To  receive 
additional  information  pertaining  to  the 
needs  of  the  national  defense  for  the 
Merchant  Marine  and  the  shipbuilding 
industry,  and  to  discuss  and  to 
deliberate  facts  and  opinions  obtained 
from  briefings  and  public  hearings. 

Supplementaiy  Information:  The 
executive  meetings  of  the  Commission 
will  be  closed  to  the  public  pursuant  to  5 
U.S.C.  .552(c)(1)  and  552b(cj{4)  in  the 
interests  of  national  security  and  to 
protect  proprietary  information  provided 
to  the  Commission  in  f  onfidence.  Public 


meetings  to  be  held  on  July  18  and  July 
20  have  announced  separately. 
Alldn  W.  Caroeroo, 

E>  acutive  Oirei:tor,  Commission  on  Merchant 
Marine  and  Defense 

[FT*  13oc.  88-14881  Filed  6-30-88;  8:45  am] 

BILLING  COOE  3*2O-0t-ll 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Exemption  from  Import  Levels  for 
Certain  Cotton.  Wool.  Man-Made  Filler, 
Silk  Blend  and  Ottier  Vegetable  FHier 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  ttw 
Polisti  People's  Republic 

|une  28, 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  exempting 
certain  iiroducts  from  import  levels. 

effective  date:  Juiy  6,  1986. 

AUTHORrrv:  Rxecutive  Order  11651  of 
March  3, 1972,  as  amended,  section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.  A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
Also  see  48  FR  4708.  published  in  die 
Federal  Register  on  February  2, 1983. 
fames  H.  Babb. 

Ctinirman,  Committee  for  ttie  Implementation 
of  Textile  A^^reernonts. 
func  28.  1983. 

Committee  for  the  Implementation  of  Textile 
Agreements 

|une  28. 1988 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 

DearNlr.  Commissioner: 

'I'his  directive  amends,  but  does  not  cancel, 
ttie  directive  of  January  27, 1983  issued  to  you 
by  the  Chairman,  Committee  foi'the 
Implementation  of  Textile  Agreements,  which 
directed  you  to  permit  entry  of  certain  cotton, 
wool  and  man-madeTil>er  textile  products, 
produced  or  manufactured  in  Poland  and 
valued  at  U.S.  $250  or  less,  which  have  t>een 
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properly  certified  prior  to  exportation  by  the 
Covemmenl  of  the  Polish  People's  Republic. 

Effective  on  July  6. 1988.  and  until  further 
notice,  merchandise  imported  for  the 
personul  use  of  the  importer,  end  not  for 
rnsale.  regardless  of  value,  and  properly 
niurked  commercial  sample  shipments, 
valued  at  U.S.  $250  or  less,  shall  not  be 
charged  to  agreement  levels. 

The  exempt  certification  arrangement  for 
goods  valued  at  $250  or  less  is  no  longer  in 
effect. 

The  C;ommittee  for  the  Implementation  of 
Textile  Agreements  has  detirn»ined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aMl)- 

Sincerely. 
JufTits  M.  BabU 

Chairman.  Committee  for  llw  Iwplvnwntution 
of  Textile  Agreements. 
|IR  Doc.  88-14871  Filed  &-3(V4*.  8:45  am) 

BILLING  CODE  3910-m-M  ^ 

Textile  and  Apparel  Categories; 
Changes  in  Visa  Arrangements  To 
Coincide  With  tl»e  Onset  of  the  New 
Category  System;  Correction 

|une  28. 1988. 

In  the  letter  to  the  Commissioner  of 
Customs  under  the  "Country  Specific 
Section"  for  China.  a'Hd  TSUSA  number 
384.2960  to  footnote  1  for  Category  339-S 
(see  52  FR  49189.  published  on 
rk'cember  30, 1987). 
lames  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Texdile  Agreements. 
|FR  Doc.  88-14872  Filed  0-:iO-6«:  8:1.1  am] 
BILLING  COM  3i1«-0fMI 

COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988;  Addition 

AQENCV:  Comniitlec  for  Purchase  from 

the  Blind  and  Other  Severely 

ffandicappcd. 

ACTION:  Addition  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1988  a  service  to  be 
provided  by  workshops  for  the  blind  or 
other  severely  handicapped. 
EFFECTIVE  DATE:  August  1, 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely         % 
Handicapped.  Crj-stal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FUNTHIR  INFOMMATtON  CONTACT. 
E.R.  Alley,  ir,  (703)  557-1145. 
SUIVLCMCNTARV  INFORMATION:  On  April 
'    22. 1968.  the  Committee  for  Purchase 
fiom  the  Blind  and  Other  Severely 


Handicapped  published  a  notice  (53  FR 
13310)  of  proposed  addition  to 
Procurement  List  1988.  December  10. 
1987  (52  FR  48926). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c.  85  Stat.  77  and  41  CFR  51-2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  enUties.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actii-n  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  provide  the  service; 
procured  by  the  Government. 

Accordingly,  the  following  scr\ice  is 
hereby  added*  to  Procurement  List  1988: 
Janitorial/Custodial.  Naval  Weapons 
Station.  Concord.  California. 
E.R.  Alley.  |r.. 

Acting  Executive  Director.        » 
(FR  Doc.  88-14891  Filed  tv-30-88;  8:45  am) 
BtLLMG  COOe  M20-33-M 


Procurement  List  1988;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severerly 

Handicapped. 

action:  Proposed  additions  to 

procurement  list.  


SUMMARY:  I'he  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  a  commodity  to  be  produced  and  a 
service  to  be  provided  by  workshops  for 
the  blind  •nd  other  severely 
handicapped. 

DATE:  Comments  must  be  received  on  or 
before  August  1. 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely    . 
Handicapped.  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INF0NMAT1ON  CONTACT: 
E.  R.  Alley,  Jr..  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47  (a)(20. 85  Stat.  77  and  41  CVR  51-2.3. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  service 


listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 
It  is  proposed  to  add  the  following 
commodity  and  service  to  Procurement 
List  198a  December  10. 1987  (52  FR 
4692G). 

Commodity 

Strap,  Assembly,  Litter. 
1 680-00-878-6964BZ. 

Service 

Janitorial/Custodial, 

National  Institute  for  Occupational 

Safety  and  Health, 
Rober  A.  Taft  Laboratories. 

4676  Columbia  Parkway. 

Cicinnati,  Ohio. 
E.R.  Alley.  |r. 
Acting  Executive  Director. 
(FR  Doc.  8S-1480Z  Filed  ft-;«Ml8;  8:45  am) 

BHJJNO  COM  MW-33-M 


DEPARTMENT  OF  THE  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Do.'ird  [ASB). 

Dates  of  Meeting:  27  June  1988  through  28 
August  19«8. 

Times  of  Meeting:  To  be  determined. 

I'lace:  To  be  determined. 

Agenda:  The  Army  Science  Board  has 
estbblished  an  Independent  Assessment 
Panel  which  has  been  tasked  to  review 
immediately  numerous  software  and 
hardware  problems  encountered  by  the  Army 
on  particular  weapons.  The  panel  will  meet 
at  a  number  of  different  locations  on  various 
dales  to  gather  information  in  order  to 
formulate  recommendations  for  corrective 
action  to  be  taken.  Due  to  the  urgency  of  the 
requirement,  the  Army  Science  Board 
mcmlH-rs  must  gather  data  expeditiously. 
1  herefore.  the  15-day  notification 
requirements  cannot  be  met.  These  meetings 
will  be  closed  to  the  public  in  accordance 
with  section  SS2b(c)  of  Title  S,  U.S.C. 
specifically  subparagraph  (1)  thereof,  and 
Title  5.  U.S.C.  Appendix  2.  subsection  10(d). 
The  classified  and  proprieUry  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  opening  any  portion  of  the 
meeting.  The  ABB  Administrative  Officer. 
Sully  Warner,  may  be  contacted  for  further 
information  at  (202)  895-3039  or  0P5-7O46. 

Richard  E.  Entfich, 

Colonel.  GS.  Exeuctive  Secretary. 

(FR  Doc.  88-14888  Filed  fr-OO-SB;  8:46  am) 

BILLING  COOE  3710.«1-M 


DEPARTMENT  Of  EDUCATION 

ICFDA  No.  84.0781 

Inviting  Applications  for  Centers  for 
Deaf  Individuals  Awards  for  Fiscal 
Year  1989 

Title  ofProgrant:  Postsecondary 
Education  Program  for  Handicapped 
Persons. 

Purpose:  To  provide  assistance  for  the 
development,  operation,  and 
dissemination  of  specially  designed 
model  programs  of  postsecondary, 
vocational,  technical,  continuing  or 
adult  education  for  handicappfrd 
individuals. 

Deadline  fur  Transmit Ivl  of 
.Applications:  September  23, 1988. 

Deadline  for  Interfiovcrv.  mental 
Ueview:  November  23, 1988. 

Applications  Available:  July  11. 1988. 

Estimated  Ran^e  of  Awards:  $450,000- 
$550,000. 

Estimated  Averaye  Size  of  .Award: 
$J"rfI0,000. 

Kitimated  Nuniber  of  A  wards:  4. 

Pm/ect  Period:  5  years. 

.Applicable  Ref-ulations:  (a)  T)ie 
Postsecondary  Education  Program  for 
Handicapped  Persons.  34  CFR  Part  338: 
and  (b)  Education  Dt*parlnient  Cieneral 
Administrative  Regulations,  34  CP'R 
Parts  74.  75,  77,  78.  and  79. 

Priority:  In  accordance  with  tht; 
Fxlucation  Department  Genera! 
Administrative  Regulations  (FDGAR)  at 
34  CFR  75.10.S{c)(3)  and  34  CHt  338.30. 
the  Secretary  will  give  an  absolute 
preference  under  this  proguim  to 
applications  that  respond  to  the 
priorities  described  at  34  V.VV.  338.IO|a| 
(1)  and  (4).  The  priority  at  34  CFR 
338.10(a)(1)  provides  for  the  operation  of 
centers  for  deaf  individuals,  incuding 
niLKlels  of  comprehensive  supportive 
scrv  ices  to  those  individucils.  To  meet 
the  priority  described  at  M  CIK 
33o.l0(a)(4),  the  centf-rs  must  stimulate 
and  develop  model  statewide,  regional, 
and  national  piograiiis  to  improve 
access  for  handicapped  individuals 
including  the  fosliTing  of  t;oo}>er<itive 
i.nd  consortia  dirangeruents. 

Within  this  priority,  the  Sei-relary 
partit:itl.'irly  invites  appliccitioiis  for 
projects  that  (1)  provide  a  range  of 
postsecondary  edui.ati(m  aiternalives 
for  individuals  who  arc  de<if:  and  (2) 
provide  consultation,  t(  rhtiic:al 
assistance,  and  iiistrrvice  training  for 
faculty  and  staff  at  a  variety  of  schools. 
However,  in  accordance  with  EIXiAR  at 
34  CFR  75.105(c)(1),  an  application  that 
meets  this  invitational  priority  receives 
no  competitive  or  absolute  preference 
over  applications  thai  meet  the  priorities 
described  at  34  CFR  338.10(a)  (1)  and  (4). 


For  Applications  or  Information 
Contact:  Joseph  Clair,  U.S.  Department 
of  Education.  Office  of  Special 
Education  Programs.  Division  of 
Educational  Services,  400  Maryland 
Avenue.  SW.,  Switzer  Building.  Room 
4086.  Washington.  DC.  20202. 1  elephone: 
732-4503. 

Program  Authority:  20  U.S.C.  1424a. 

Dated:  Jun»:  27. 1988. 

Madeleine  Will. 

.Assistant  Secretary  fur  Spfciat  Education  and 
Rehal'ilitativt  ■  Services. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.0"8:  Pdst.'secoiidary  Fducalion  Prc>gram  for 
Hapdiciippec!  Pf^r^ons) 

(FR  Doc.  88  14821  filed  t^-MM«8;  8:45  anij 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Advisory  Committee  on  Nuclear 
Facility  Safety;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463, 86  Stat.  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  Advisory  Committee  on 
Nuclear  Facility  Safety. 

Dele  &  Tin  ^e: 

Wednesday,  July  20. 1988  7:30  p.m.  to 
10:30  p.m. 

Thursday,  |uly  21. 1988  8:00  a.m.  to 
6:00  p.m. 

Place:  Hanfoid  Science  Museum. 
Federal  Building.  825  Jadwin  Avenue. 
Rif;hland.  Washington  99352. 

Contact:  Wallace  R.  Kornack. 
Executive  Director.  AC.N'FS.  S-3. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  Telepho.ne:  202/ 
.ltitV-1770. 

Purpose  t'fthe  Committee:  The 
Committee  was  established  to  provide 
the  Secretar>^  of  Fjiergy  with  advice  and 
rcf.ommendations  concerning  the  safety 
of  the  Department's  production  and 
utilizaiion  facilities,  as  defined  in 
8ei:;icm  11  ol  tiie  Atomic  Energy  Act  of 
19;-.4,  as  amended  (42  U.S.C.  2014). 

Tentative  .Agenda: 

Jul.v  LU  1988 

•  7:30  p.m.-10:30  p.m.  Evening  Session 
Reserved  for  Public  Comment 

July  21. 1988 — Technical  Session 

•  Response  to  the  National  Academy  of 
Sc;ii;nce  Report 

•  Presentations  on  Selected  Issues 

•  Noon  to  1:00  p.m. — Lunch 

•  Presentations  on  Selected  Issues 
(Continued) 

•  General  Committee  Business 


•  Agenda  for  Next  Meeting 

•  5:30  p.m.-6:00  p.m.  Public  Comment 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Wallace  Kornack  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  n^ceived  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
I'he  Chair(»erson  of  the  Committj-e  is 
empowered  to  conduct  the  meeting  in  a 
fasiiicin  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transt:ript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Frf.'edom  of 
Information  Public  Reading  Room.  \i'>- 
190.  Forrestal  Building.  lOOa 
Independence  Avenue  SW., 
Washington,  DC,  between  9:00  a.m.  and 
4<)0  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
Howard  H.  Raiken, 

.Adviaon,-  Cummittec.  Manw^emetU  Qffiivr. 
(FR  l)f.c.  88-14882  Filed  6-30-88;  8:45  am| 

BILLING  COOE  64S0-01-M 


Office  of  Energy  Research 

Energy  Research  Advisory  Board; 
Renewal 

Pursuant  to  section  14(a)(2)(A)  of  ihe 
Federal  Advisory  Committee  Act,  and 
the  Final  Rule  on  Advisory  Committee 
Management.  (41  CFR  Part  101-GJ  and 
following  consultation  with  the 
Committee  Management  Secretariat. 
General  Services  Administration,  notice 
is  hereby  given  that  the  Energj  Research 
Advisory'  Board  has  been  renewed  for  a 
2-.vear  period  ending  June  20. 1990.  The 
Committee  will  continue  to  provide 
advise  to  the  Secretary  of  Energy  on  the 
research  and  development  activities  of 
the  Department  of  Energy. 

The  rtinewal  of  the  Energy  Research 
Advisory  Board  has  been  determined  to 
be  necessaiy  and  in  the  public  interest 
in  wmnection  with  the  performarae  of 
duties  imposed  upon  the  Department  of 
Energy  by  law.  The  Committee  will 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Ck>nimitlee  Act  (Pub.  L  .No.  92-463).  the 
Department  of  Energy  Organization  Act 
(Pub.  L  No.  95-91).  and  regulations  and 
dirtr<.:iives  implementing  those  statutes. 

Furttifc-r  in{orm&tio!>  regafd'ng  this  edvisory 
c:omn»i1fpe  can  be  obtained  horn  Rol>ert 
Franklin  (202/58tHe804j. 


BEST  COPY  AVAILABLE 
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Issued  in  Washington,  DC,  on  |une  27. 1968. 
Howard  H.  Ralken, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  88-14884  Filed  d-30^88:  8:43  am) 
WUHM  CODE  MSIH>t-M 

Economic  Regulatory  Administration 

[Docket  No.  ERA  CAE  88-14;  CwtificatkHi 
None*— 191 

Filing  of  Certification  of  Compliance; 
Coal  CapalHIity  of  New  Electric 
Powerpiants 

agency:  Economic  Regulatory 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  filing. 


summary:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended  ('FUA"  or  "the  Act")  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  electric  powerplant  may  be 
constructed  or  operated  as  a  base  load 
powerplant  without  the  capability  to  use 
coal  or  another  alternate  fuel  as  a   * 
primary  source  (section  201(a)).  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  section  201(d),  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 


base  load  powerplant,  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 
with  S  201(a)  as  of  the  date  it  is  filed 
with  the  Secretary.  The  Secretary  is 
required  to  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  filed.  One  owner  . 
and  operator  of  a  proposed  new  electric 
base  load  powerplant  Has  filed  a  self 
certification  in  accordance  with 
S  201(d).  Further  information  is  provided 
in  the  SUPPLEMENTARY  INFORMATION 
section  below. 

SUPPLEMENTARY  INFORMATION:  The 

following  company  filed  a  self 
certification: 


Name 

Date  received 

Type  facility 

Megawatt 
capacity 

Location 

Energy  Matfagement  Inc.,  Chestnut  HNI,  MA 

6-20-88 

Cogeneratlon  Combined  Cycle.. 

80 

Pawtuckel,  Rl. 

Amendments  to  FUA  on  May  22. 1U87 
(Pub.  L.  100-42)  altered  the  general 
prohibitions  to  include  only  new  electric 
bascload  powerpiants  and  to  provide  for 
the  self  certification  procedure. 

Issued  in  Washington.  DC,  on  |unc  23.  1988. 
Constance  L  Bucicley, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
(FR  Doc.  88-14383  Filed  9-30-68:  8:45  am] 
■nxmo  CODE  m5<m)i-m 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER86-558-020  et  at.] 

GuH  States  Utilities  Co.  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

|uiu>  27.  1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Gulf  States  Utilities  Company 

[Ducket  No.  KR86-558-020I 

Take  notice  that  on  April  22. 1988. 
Gulf  States  Utilities  Company  (Gulf 
States)  tendered  for  filing  a  compliance 
report  for  the  total  refund  to  Deep  F,ast 
Texas  Electric  Cooperative.  Inc.. 
including  interest,  which  resulted  from 
the  acceptance  by  the  Commission  of 
the  executed  Settlement  Agreement  filed 
on  December  11, 1987.  Gulf  States  that  it 
has  filed  detailed  workpapers  showing 
the  computation  of  the  refund  and 
interest  Calculation  for  Deep  East  Texas 
Electric  Cooperative,  Inc. 


Copies  of  this  filing  have  been  served 
upon  Deep  East  Texas  Electric 
Cooperative,  Inc.  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  July  11. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  England  Power  Company 

I  Docket  Nos.  F.Rfl5-«J40-003:  FR8.>  m7-0i)8; 
(Phase  1)1 

Take  notice  that  on  June  20, 1988,  New 
England  Power  Company  tendered  for 
filing  revised  rate  schedules  for  its  W- 
7(S),  W-8(a)  and  W-Q  rates  which  NEP 
states  comply  with  the  Commission's 
Opinion  and  Order  in  this  proceeding 
with  respect  to  the  amortization  of 
NEP's  investment  in  Seabrook  Unit  2. 
NEP  further  states  that  the  tendered  rate 
schedules  conform  to  the  terms  of  an 
integrated  comprehensive  settlement 
proposal  filed  by  NEP  and  other  parties 
in  three  pending  NEP  rate  cases, 
including  those  dealing  with  NEP's  W- 
8(a)  and  VV-9  rates,  on  {une  3, 1988. 

Copies  of  this  filing  have  been  served 
on  all  parties  to  Phase  I  of  these 
dockets. 

Comment  date:  July  11, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  KPL  Gas  Service 

[Dor.kct  Nos.  F.R83-4t8-mO:  ER84-18&-0i)4| 

Take  notice  that  on  June  20, 1988.  KPL 
Gas  Service  tendered  for  filing  In 
compliance  with  the  Commission  order 
dated  May  18, 1988,  a  refund  to  Kansas 
Electric  Power  Cooperative,  Inc. 
(KEPCo). 


Comment  date:  July  11. 1988,  in 
accordance  with  Standard  Paragaraph  E 
at  the  end  of  this  notice. 

4.  Arkansas  Power  &  Light  Company 

(Docket  No.  KR83-297-008 

Take  notice  that  on  )une  14, 1988, 
Arkansas  Power  &  Light  Company 
(AP&I.)  tendered  for  filing,  pursuant  to 
Commission  order  issued  on  April  29, 
1988,  a  Compliance  Report  showing  the 
monthly  billings  determinants  which 
were  modified  under  this  filing,  revenue 
receipt  dates,  nnd  monthly  interest 
computed  for  the  total  refund  period 
from  October  1985  through  February 
1988. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Commont  date:  July  11. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

5.  Gulf  States  Utilities  Company 

(Docket  No.  ER88-477-000| 

Take  notice  that  on  June  20, 1988,  Gulf 
States  Utilities  Company  (Gulf  States) 
tendered  for  filing  rate  schedule  changes 
applicable  to  the  provision  by  Gulf 
States  of  transmission  service  to  Cajun 
Electric  Power  Cooperative,  Inc.  (Cajun) 
under  Service  &  hedule  CTOC.  The 
filing  updates  "Factor  APM,"  which  is 
used  to  calculate  the  equalizing  charge 
under  Service  Schedule  CTOC,  and  the 
"CTOC  Credit"  which  is  applied 
pursuant  to  Service  Schedule  CTOC. 

Gulf  States  has  requested  that  the 
Commission  waive  its  notice 
requirements  and  grant  the  following 
effective  dates  for  the  changes. 
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Proposed  effective  date 


July  11.  1982.. 

July  26.  1985.. 
July  26.  1966.. 


Factof  APM 
(percent) 


27.6536 

26.3860 
24.6179 


CTOCciedit 


Vollage  level 


13.2kw 
34.Si(v 

ee/taakv 

230kv 

13.2/34.5kv 

69n38kv 

230kv 

13.2/34.5kv 

69/138kv 

23(Nw 


CSTS/ 

OTS/CTS 

flrm  cre<Jit^ 
fcw 


$0,507 
.505 
.502 
.495 
.941 
1.005 
1022 
.743 
.999 
.954 


CTS 
nonfimi 

credit/ktivt) 


$0.000670 
000870 
.000680 

.001000 
.000658 
.001312 
.001314 
.000633 
.001256 
001241 


Comment  dale:  July  11. 1968.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Montana-Dakota  Utilities  Company 

(Docket  No.  ER88-476-000] 

Take  notice  that  on  June  20. 1988, 
Montana-Dakota  Utihties  Company 
(Montana-Dakota),  a  Division  of  MDU 
Resources  Group.  Ina,  tendered  for 
filing  a  request  for  authority  te  amend  or 
replace  entirely  its  Rate  Schedule  FPC 
No.  6,  Supplement  Nos.  1  through  19  and 
submitted  a  new  concise  contract  with 
the  United  States  Department  of  Energy, 
Western  Area  Power  Administration 
(Western). 

Montana-Dakota  requests  waiver  of 
the  notice  requirement  of  §  35.3  of  the 
Commission's  Regulations  and  that  the 
amended  contract  be  made  effective  as 
of  June  3a  198a 

Comment  date:  July  11. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Idaho  Power  Company 

(Docket  No.  ER88-479-000] 

Take  notice  that  on  June  21. 1988. 
Idaho  Power  Company  tendered  for 
filing  in  compliance  with  the  Federal 
Energy  Regulator)'  Commission's  Order 


of  October  7, 1978,  a  summary  of  sales 
made  under  the  Company's  Isl  Revised 
FERC  Electric  Tariff,  Volume  No.  1 
(Supersedes  Original  Volume  No.  IJ 
during  April  1988,  along  with  cost 
justification  for  the  rate  charged.  This 
filing  includes  the  following 
supplements: 

Montana  Power  Co..  Supplement  No.  57 
Sierra  Pacific  Power  Co..  Supplement 

No.  75 
Piigef  Sound  Power  &  Light  Co., 

Supplement  No.  34 
Portland  General  Electric  Co., 

Supplement  No.  59 
Pacific  Gas  &  Electric  Co.,  Supplement 

No.  33 

Comment  date:  July  11. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energj'  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  will  be  filed  on  or  before  the 

License 


comment  date.  Protests  will  be 
considered  by  the  Commission  in  - 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell,  ' 

Acting  Secretary. 
(FR  Doc.  Bfr-14831  Filed  &-30-88: 6:45  am] 

BtLLMQ  CODE  •7t7-«t-« 


IProiect  No.  9784-001] 

Nortti  American  Hydro,  Inc.  and 
Renaissance  Hydro  Associates; 
Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

June  29. 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
application  for  exemption  listed  below 
and  has  assessed  the  environmental 
impacts  of  the  proposed  development. 


Project  No. 

Proiect  Name 

State 

Water  Body 

County 

(                  Applicant 

9784-001 

Wisconsin _ 

Linie  Woll  River _ 

Waupaca 

\  Mortti    American   Hydro.   Ir»c. 

\    sociales. 

An  Environmental  Assessment  (EA) 
was  prepared  for  the  above  proposed 
project.  Based  on  independent  analysis 
of  the  above  action  as  set  forth  in  the 
EA,  the  Commission's  staff  concludes 
that  this  project  would  not  have 
significant  effects  on  the  quality  of  the 


human  environment.  Therefore,  an 
environmental  impact  statement  for  this 
project  will  not  be  prepared.  Copies  of 
the  EA  are  available  for  review  in  the 
Commission's  Division  of  Public 
Information.  Room  1000, 825  North 


Capitol  Street  NE..  Washington.  DC 

20426. 

Lois  D.  CasheU. 

Acting  Secretary. 

|FR  Doc.  88-14915  Filed  6-30-88:  8:45  amj 

BiUjmQ  OWE  6717-01-M 
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[ProiMt  Na  220S-006  tt  al.| 

Hydroelectric  Applications:  Central 
Vermont  Public  Service  Corp.  et  al. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Enerjjy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

a.  Type  of  AppMcation:  New  License 
Major  (over  5  MW). 

b.  Project  No.:  22a5-006. 

c.  Date  filed:  May  27. 1987. 

d.  Applicant:  Central  Vermont  I'ublic 
Service  Corporation. 

e.  Name  of  Project:  I^moille  River 
Project. 

f.  Location:  Lamoille  River  in 
Chittenden,  Franklin,  and  Lamoille 
Counties.  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Mr.  Darrow  R. 
McLeod.  Vice  President — Engineering  & 
Operations,  Central  Vermont  i'ublic 
Service  Corp.,  71  Grove  St.,  Rutland,  VT 
05701.  (602)  773-2711. 

i.  FKRC  Contact:  Robert  Bell  (202)  376- 
9237. 

j.  Comment  Date:  July  29, 1988. 

k.  Dcscripton  of  Project:  The  existing  4 
developments  consist  of: 

Peterson  Development. 

(1)  Dam:  concrete  gravity  spillway- 
dam.  347  feet  long  between  51  and  75 
feet  high. 

(a)  100-foot-long  bascule  gate.  6  feet 
high.  El.  151.0  top: 

(b)  247  feet  of  flashboards.  5  feet  high. 
EL  152.0  top; 

(c)  dam  crest  El.  145.0:  and 

(d)  00-foot  intake  section  in  left  bank. 

(2)  Reservoir:  2.5  miles  of  pondage 
upstream  to  Milton  Dam. 

(a)  normal  pool  elevation  151  feet; 

(b)  normal  operating  head  52  feet; 

(c)  surfai.e  area,  130  acres;  and 

(d)  storage,  2840  acre-feet. 

(3)  Intake: 

(a)  60-foot  8e<:tton.  integral  part  of 
dam; 

(b)  24-foot  intake  channel  in  left  bank; 
and 

(c)  14-foot  diameter  penstock  with 
intake  gate  through  d.im. 

(4)  Powerhouse: 

(a)  concrete  substructure,  steel  frame, 
brick  walls: 

(b)  turbine,  8.100  hp  adjustable  blade, 
propeller-type  at  55-fpot  head; 

(c)  5.000  kW  generator; 

(d)  remote  controlled  fr6m  the  Milton 
Plant;  and 

(e)  substation,  2.76  miles  of  33-kV 
transmission  line,  access  road  and  other 
necessary  appurtenances. 

Milton  Development 
(1)  Dam:  concrete  gravity  spillway 
dam  136  feet  long.  25  feet  high. 


(a)  136-foot  spillway  controlled  by 
flashboards  210"  high: 

(b)  dam  crest  El.  243.4;  top  of 
flashboards  EL  246.2;  and 

(c)  canal  forebay  channel  200  feet  long 
with  headgatc. 

(2)  Reservoir: 

(a)  surface  area  11  acres:  and 

(b)  storage.  93  acre-feet. 

(3)  Intake: 

(a)  11-foot-diameter  steel  penstock  .380 
feet  long; 

(b)  one  16-foot  diameter  surge  tank 
with  provisions  for  an  additional  surge 
tank;  and 

(c)  two  7-foot  9-inch  diameter 
penstocks  about  70  feet  long  to  the 
powerhouse. 

(4)  Powerhouse: 

(a)  concrete  substructure,  brick 
superstructure: 

(b)  two  4.500  hp  Francis  turbines,  net 
operating  head  97  feet; 

(c)  two  3.000  kW  generators; 

(d)  excavated  tailrace;  and 

(e)  substation,  trash  rack  and  other 
necessary  appurtenances. 

Clark  Falls 

(1)  Dam:  concrete  gravity  spillway- 
dam  40  feet  high. 

(a)  387  feet  length  of  spillway  as 
follows:  170  feet  of  stanchion 
flashboards  20.5  feet  high,  three  24-foot- 
wide  taintor  gates  23.5  feet  high.  10«)  feet 
of  crest  controlled  by  2-feei-high 
flashboards; 

(b)  impervious  earth  core  dike  440  feet 
long;  and 

(c)  23-foot  intake  gate  section. 

(2)  Reservoir:  storage.  6.000  acre-feet; 
surface  area  690  square  miles. 

(3)  Intake: 

(a)  12-foot-diameter  penstock  360  feet 
long  to; 

(b)  forebay  28  x  22  feet;  arid 

(c)  2  gates  between  forebay  and 
powerhouse. 

(4)  Powerhouse: 

(a)  concrete  substructure,  steel  frame, 
brick  walls; 

(b)  turbine. 4.000 hp  adjustable  blide. 
propeller-type  at  42  feet  of  head: 

(c)  3.000-kW  generator; 

(d)  excavated  tailrace; 

(e)  remote  controlled  from  Milton 
plant;  and 

(f)  substation  and  0.25  mile  of  33-kV 
transmission  line. 

Fairfax  Falls  Development 
(1)  Dam:  concrete  gravity  spillway 
dam  in  two  sections. 

(a)  a  90-foot-long  section  with  2-foot- 
high  flashboards  and  a  165-foot-long 
section  with  3-foot-high  flashboards; 

(b)  a  53.S-foot-iong  section  witK  a 
waste,  trash  and  sand  sluice  together 
with  two  penstock  openings:  and 

(c)  a  left  bank  concrete  wing  tValL 


(2)  Reservoir  storage.  142  acre-feet; 
surface  areas  529  square  miles. 
13)  Intake: 

(a)  intake  with  head  gates;  and 

(b)  two  27-foot-diamcter  steel 
penstocks  each  27  feet  long. 

(4)  Powerhouse: 

(a)  concrete  and  brick  structure; 

(b)  2  Francis  type  turbines  eath  rated 
at  2.000  hp  at  80^foot  net  head; 

(c)  two  21.440  kW  generators; 

(d)  excavated  tailrace;  and 

(e)  substation. 

The  Lamoille  River  Project,  as 
proposed,  would  consist  of:  The  Milti)n, 
Clark  Falls,  and  Peterson  Developments 
would  remain  the  same.  The  Fairfax 
Falls  Development  would  remain  the 
sanie  on  the  west  bank,  except  that  on 
the  east  bank  there  would  be  proposed 
facilities  consisting  of;  (1)  a  proposed 
intake  structure;  (2)  a  proposed  8-foot- 
diameter  concrete  power  tunnel  60  feet 
long;  (3)  a  proposed  powerhouse  built  in 
the  existing  1904  underground  rock 
powerhouse  cavern  having  one 
generating  unit  with  an  installed 
capacity  of  3.500-kW,  (4)  an  enlarged 
existing  tailrace;  (5)  a  proposed  450-i\)ot- 
long  34.5-kV  transmission  line  to  tie  in  at 
the  existing  switchyard  at  the  west  bank 
powerhouse;  and  (0)  appurtenant 
facilities.  The  applicant  estimates  the 
average  annual  generation  would  be 
113.700.000-kVVh.  The  applicant  owns  ail 
of  the  existing  project  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  take-over  undeY 
Sections  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  license  expiration  of 
December  31. 1987.  the  applicant's 
estimated  net  investment  in  the  project 
would  amount  to  $2,305,381.  and  the 
estimated  sevcraix^e  damages  would 
amount  to  $42,925,000. 

1.  Ptirpose  of  Project:  All  project 
energy  ger\erated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

m.  lliis  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

2a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  5002-003. 

c.  Date  Filed:  May  6. 1988. 

d.  Applicant:  Diamond  Power 
Corporation  and  Quinebaug  Partnership. 

e.  Name  of  Project:  Quinebaug-Five 
.Mile  Pond  Project; 

f.  Ixication:  On  the  Quinebaug  River 
and  Five  Mile  Pond  in  Windham  County. 
Connecticut 

g.  Filed  Pursuant  to:  Federal  Power 
Act  to  U.S.G.  791  {a)-825(r). 

h.  Applicant  Contact:  Ms.  Lisa  A. 
Shapiro,  Van  Ness.  Feldman,  Sutcliffe  & 
Curtis,  A  l^fessional  Corporation.  105 
Thomas  Jefferson  St..  NW.,  7th  floor,  ''.■•■ 
Washington.  DC  20007.  (202)  298-18ra 
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i.  FERC  Contact:  Robert  Bell  (202)  376- 
9237. 

j.  Comment  Date:  July  29. 1988. 

k.  Description  of  t*roject:  On  March  19. 
1967,  a  license  was  issued  to  Diamond 
Power  Corporation  (Licensee),  to 
construct,  operate,  and  maintain  the 
Quinebaug-Five  Mile  Pond  Project  No. 
5062.  The  licensee  intends  to  transfer  the 
licensee  to  the  Quinebaug  Partnership 
(transferee)  which  will  purchase,  build, 
and  operate  the  project.  Quinebaug 
Partnership  agrees  to  accept  the  terms 
and  conditions  of  the  license  as  if  it 
were  the  original  licensee. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

3.  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10514-000. 

c.  Date  Tiled:  November  16. 1987. 

d.  Applicant:  C  &A  Wallcoverings. 
Inc. 

e.  Name  of  Project:  Imperial  Dam 
Project. 

L  Location:  On  the  Saranac  River  in 
Clinton  County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Ernest  F. 
Codshall,  Jr.,  Collins  &  Aikmari 
Corporation,  Science  &  Service  Division. 
701  McCullough  Drive.  P.O.  Box  32665. 
Charlotte,  NC  28232.  (704)  547-8500. 

i.  FERC  Contract:  Thomas  O.  Murphy 
(202)  376-9773. 

|.  Comment  Date:  }uly  29, 1988. 

K.  Competing  Application:  Project  No. 
10047-000.  Date  Filed:  July  22. 1986. 

1.  Description  of  Project:  The 
constructed  project  consists  of:  (1)  An 
existing  267-foot-long.  24-foot-high  rock 
and  masonry  dam  with  a  275-foot-long 
earth  berm  at  the  north  end;  (2)  an 
existing  impoundment  with  the  surface 
area  of  68  acres  at  elevation  168  feet 
m.s.l.  and  a  gross  storage  capacity  of  836 
acre-feet:  (3)  a  new  concrete  intake 
structure  with  fish  passage  facilities  at 
the  south  end  of  the  dam;  (4)  ah  existing 
integral  powerhouse  containing  two 
turbine-generator  units  with  a  total 
installed  capacity  of  600  kW  at  a  head 
of  21.5  feet;  (5)  an  existing  tailrace;  and 
(6)  appurtenant  facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4.  B,  C. 
and  D1. 

4.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10541-000. 

c.  Date  Tiled:  February  4. 1988. 

d.  Applicant:  The  Front  Range  Toll 
Road  Company. 

e.  Name  of  Project:  Front  Range  Toll 
Road. 

f.  Location:  A  160-mile  water  pipeline 
connecting  the  South:Platte  River  north 
of  Denver  and  the  Arkansas  River  near 


Pueblo  crossing  Weld.  Adams. 
Arapahoe,  Elbert.  El  Paso  and  Pueblo 
Counties.  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Ray  S.  Wells. 
Suite  150. 620  S.  Syracuse  Way. 
Englewood.  CO  80111.  (303)  779-4525. 

i.  FERC  Contract:  Ms.  Julie  Bernt,  (202) 
37&-1936. 

j.  Comment  Date:  August  18, 1988. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
160  miles  of  72-inch  pipe  which  will 
discharge  into  wet  wells  at  the  midpoint 
powerhouses  and  into  a  storage 
reservoir  at  elevation  7,300  feet;  (2)  a 
storage  reservoir  10  miles  south  of 
Kiowa,  Colorado,  having  a  surface  area 
of  11  acres,  a  storage  capacity  of  135 
acre-feet,  and  a  normal  maximum 
surfact  elevation  of  IS  feet;  (3)  four 
powerhouse  each  containing  one 
generating  unit  with  a  rated  capacity  of 
2.100  kW,  one  located  at  elevation  4.500 
feet  at  the  intake  structure  at  the  South 
Platte  River,  one  at  elevation.  4.600  feet 
at  the  intake  structure  at  the  Arkansas 
River,  one  at  elevation  5.900  feet 
southeast  of  Denver  and  one  at 
elevation  5.950  southeast  of  Colorado 
Springs;  and.  (4)  4.000  feet  of 
interconnecting  transmission  lines. 

Applicant  estimates  the  average 
annual  energy  production  to  be  245.000 
MWh  and  the  cost  t^  the  work  to  be 
performed  under  the  preliminary  permit 
to  be  $25,000. 

I.  Purpose  of  Project:  The  power 
produced  is  to  be  sold  to  the  local  power 
companies. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B.  C.  and  D2. 

5a.  Type  of  Application:  License. 

b.  Project  No.:  10547-000. 

c.  Date  Filed:  February  24. 1988. 

d.  Applicant:  Charwill  Realty. 

e.  Name  of  Project:  Badger  Pond. 

f.  Location:  On  the  Tioga  River  in 
Belknap  County.  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power' 
Act.  1ft  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  C.W.H.  Lowth. 
Jr.,  Managing  Partner.  Charwill  Reality. 
P.O.  Box  689.  Meredith.  NH  03253,  (603) 
279-6538. 

i.  FERC  Contact:  Thomas  O.  Murphy 
(202)  376-9773. 

j.  Comment  Date:  August  19. 1988. 

k.  Description  of  Project:  The 
constructed  project  would  consist  of:  (1) 
An  existing  16-foot-high  and  225-foot- 
long  concrete  capped  rockfill  dam  with 
4.0-foot-htgh  flashboards:  (2)  a  reservoir 
with  a  surface  area  of  20  acres  and  a 
grass  storage  capacity  of  180  acre-feet  at 
a  spillway  crest  elevation  of  577.0  feet 
and  a  surface  area  of  51  acres  and  a 


gross  storage  capacity  of  510  acre-feet  at 
the  top  of  the  dam  (elevation  563.0  feet); 
(3)  an  existing  270-foot-long,  36-inch- 
diameter  penstock;  (4)  an  existing 
concrete,  steel  and  wood  12-foot-long  by 
12-foot-wide  by  16-foot-high  powerhouse 
containing  two  turbines  mechanically 
belted  to  one  generator,  and  having  a 
rated  capacity  of  75  kW;  and  (5)  an 
existing  125-foot-long  12.5  kV 
transmission  line.  The  estimated 
average  annual  energy  generation  is 
134.000  kWhl 

1.  Purpose  of  Project:  The  power 
generated  will  be  sold  to  Public  Service 
of  New  Hampshire. 

m.  This  notice  also  consists  of  the 
following  standards  paragraphs:  A3.  A9. 
B.  C.  and  Dl. 

6a.  Type  of  Application:  Exemption 
(5MW).  •  - 

b.  Project  No.:  10560-000. 

c.  Date  Filed:  March  M,  1988. 

d.  Applicant:  Metropolitan  Water 
District  of  Provo  City. 

e.  Name  of  Project:  Upper  Falls  Power 
Project. 

f.  Location:  On  a  small  spring  which  is 
a  tributary  of  the  Provo  River  in  Sec.  34, 
T5S.  R2S.  near  Provo  in  Utah  County. 
Utah. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy'  Security  Act  of  1980  (16  U.S.C 
2705  and  2708  as  amended). 

h.  Applicant  Contract;  Mr.  Wayne 
Hillier.  210  West  200  North.  Room  104, 
Provo,  Utah  84601.  (801)  377-0502. 

i.  FERC  Contract:  Ms.  Julie  Bemt.  (202) 
376-1936. 

j.  Comment  Date:  July  28. 1988. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
consist  of:  (1)  an  existing  4-foot-high 
diversion  weir  at  elevation  5,228  feet 
msl  to  be  rehabilitated;  (2)  a  10-inch- 
diameter,  1,000-foot-long  cast  iron 
penstock;  (3)  a  powerhouse  containing 
one  generating  unit  with  a  rated 
capacity  of  65  kW;  and  (4) 
approximately  2,700  feet  of  transmission 
line.  The  average  annual  energy  output 
would  be  420,000  kWh.  The  estimated 
cost  of  the  project  is  $128,000. 

I.  Purpose  of  Project:  Project  power 
would  be  used  internally  or  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C  and  D3a.  ' 

7a.  Type  of  Application:  Preliminary 
Permit.  .    ,    : 

b.  Project  No.:  10604-000. 

c.  Date  Tiled:  May  17. 1988. 

d.  Applicant:  Willow  Creek  Hydro 
Associates. 

e.  Name  of  Project:  Willow  Creek 
Hydro. 

f.  Location:  On  Willow  Creek.    . 
partially  within  Uinta  National  Forest  in 
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Juab  County,  Utah.  Township  12  South, 
Range  1  East. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791  (a)-a25(r). 

h.  Applicant  Contact:  Mr.  Michael  J. 
Graham.  P.O.  Box  1929.  Lake  Havasu 
City.  AZ  86403.  (602]  85&-1615. 

i.  FERC  Contact:  Mr.  James  Hunter 
(202)  376-1943. 

j.  Comment  Date:  August  18. 1988. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  5-foot-high,  reinforced 
concrete  irrigiation  diversion  at 
elevation  7.000  feet,  MSL:  (2)  a  10.000- 
foot-long,  8-inch-diameter  penstock;  (3) 
a  powerhouse  at  elevation  5,400  feet, 
MSL,  containing  a  generating  unit  rated 
at  1000  kW,  producing  an  average 
annual  output  of  7.4  GWH;  (4)  a  tailrace 
discharging  back  into  the  irrigation 
canal;  and  (5)  a  0.25-mile-long 
transmission  line  connecting  to  the 
existing  Mona  substation.  The  estimated 
cost  of  permit  activities  is  $37,500. 

I.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  B,  C,  and  D2. 

8a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10606-000. 

c.  Date  Tiled:  May  17, 1988. 

d.  Applicant:  Bear  Canyon  Hydro 
Associates. 

e.  Name  of  Project:  Bear  Canyon 
Hydro. 

f.  Location:  On  Bear  Creek,  on  federal 
land  administered  by  the  Bureau  of 
Land  Management  in  Juab  County,  Utah. 
Township  11  South,  Range  1  East. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,- 16  U.S.a  791  (a)-825(r), 

h.  Applicant  Contact-  Mr.  Michael  |. 
Graham,  P.O.  Box  1929,  Lake  Havasu 
City,  AZ  86403.  (602)  855-1615. 

i.  FERC  Contact:  Mr.  James  Hunter 
(202)  376-1943. 

i.  Comment  Date:  August  18. 1988. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  an 
exsiting  irrigation  diversion  at  elevation 
6,000  feet  feet.  MSL,  and  would  consist 
of:  (1)  A  5.000-foot-long.  8-inch-diameter 
penstock;  (2)  a  powerhouse  at  elevation 
5,200  feet,  MSL.  containing  a  generating 
unit  rated  at  600  kW,  producing  an 
average  annual  output  of  4.5  GWH:  (3)  a 
tailrace  discharging  back  into  the 
irrigation  canal;  and  (4)  a  transmission 
line  connecting  to  the  Mona  distribution 
system.  The  estimated  cost  of  permit 
activities  is  $37,500. 

1.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  Aia  B.  C  and  D2. 


9a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.;  10607-.O00. 

c.  Date  Filed:  May  18. 1988. 

d.  Applicant:  Reeds  Creek  Hydro,  Inc. 

e.  Name  of  Project  Reeds  Creek 
Hydroelectric  Project 

f.  Location:  On  Reeds  Creek  and 
Snake  Creek,  near  the  town  of 
Headquarters,  in  Clearwater  County, 
Idaho. 

g.  Piled  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-e25(r). 

h.  Applicant  Contact:  James  R.  Morris, 
Vice  President,  Reeds  Creek  Hydro.  Inc., 
P.O.  Box  1016,  Lewiston,  ID  63501,  (206) 
799-1352. 

i.  FERC  Contact  Thomas  Dean,  (202) 
376-9562. 

j.  Comment  Date:  August  6, 1988. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  a 
diversion  structure  on  Reeds  Creek  with 
an  inlet  elevation  of  2,240  foet  msl;  (2)  a 
60-inch-diameter,  16,800-foot-Iong 
penstock;  (3)  a  diversion  structure  on 
Snake  Creek  with  an  inlet  elevation  of 
2,580  feet  msl;  (4)  a  30-inch-diameter, 
14,250-foot-long  penstock;  (5)  a  shared 
powerhouse  at  elevation  1,630  feet  msl 
containing  4  generating  units  with  a 
combined  capacity  of  4,800  kW;  (6)  a 
47,000-foot-long.  60-kV  transmission 
line;  and  (7)  a  tailrace  diverting  flows 
into  Reeds  Creek. 

The  appUcant  estimates  the  average 
annual  energy  production  to  be  15.2 
GWh.  The  approximate  cost  of  the 
studies  under  the  permit  would  be 
$700,000. 

1.  Purpose  of  Project:  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  facility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO.  B,  C,  and  D2. 

10a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  7483-004. 

c.  Date  filed:  May  3. 1988. 

d.  Applicant:  Willow  River  Hydro 
Associates. 

e.  Name  of  Project:  Mounds  Hydro 
Project. 

f.  Location:  On  the  Willow  River  in  St. 
Croix  County.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-a25(r). 

h.  Applicant  Contact:  Mr.  David  M. 
Coombe.  410  Severn  Ave.,  Suite  313, 
Annapolis,  MD  Z1403.  (301)  268-8820. 

i.  FERC  Contact:  Ed  Lee  on  (202)  376- 
9116. 

j.  Comment  Date:  August  5, 1988. 

k.  Description  of  .\pplication:  The     « 
license  for  this  project  was  issued  on 
February  26, 1985,  for  an  installed 
capacity  of  490  kW.  The  licensee  states 
that  it  has  determined  that  the  project 


would  be  economically  infeasible.  No 
construction  has  commenced  at  the 
project  site. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 

11a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10546-000. 

c.  Date  Filed:  February  19. 1988. 

d.  Applicant:  Millwood  Hydro 
Associates. 

e.  Name  of  Project:  Millwood  Dam 
Hydro. 

f.  Location:  On  Little  River  in 
Hempstead  County,  Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  David  M. 
Coombe,  410  Severn  Ave.,  Suite  313, 
Annapolis,  MD  21403,  (301)  268-6820. 

i.  FERC  Contact:  Charles  T.  Raabe. 
(202)  376-9778. 

j.  Comment  Date:  August  26. 1988. 

k.  Description  of  Project:  The 
applicant  proposes  to  utilize  an  existing 
dam  under  the  jurisdiction  of  the  U.S. 
Army  Corps  of  Engineers'  Little  Rock 
District.  The  proposed  project  would 
consist  of:  (1)  A  new  intake  facility;  (2)  a 
new  16-foot-diametef,  320-foot-long  steel 
penstock;  (3)  a  new  reinforced-concrete 
powerhouse  containing  three  new  5,000 
kW  generating  units  for  a  total  installed 
capacity  of  15.000  kW  operated  at  a  62- 
foot  head  and  at  a  3300-cfs  flow;  (4)  a 
new  70-foot-wide,  100-foot-long  tailrace; 
(5)  a  new  200-foot-long.  13.2  kV 
transmission  line;  and  (6)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  energy  production  would  be  85 
GWh  and  that  the  cost  of  the  work  to  be 
performed  under  the  terms  of  the 
preliminary  permit  would  be  $300,00a 

1.  Purpose  of  Project:  Energy  produced 
at  the  project  would  be  sold  to  the 
Southwestern  Electic  Power  Company 
or  to  private  industry. 
.    m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  Aia  B,  C  and  D2. 

12a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10562-000. 

c.  Date  Filed:  March  23. 1968. 

d.  Applicant:  Timothy  C.  Baker  and 
Margaret  L.  Baker. 

e.  Name  of  Project:  Whittelsey  Dam. 

f.  Location:  On  the  Salmon  River,  in 
the  Village  of  Malone.  Franklin  County, 
New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Timothy  C. 
Baker,  114  Adams  Avenue,  Ogdensburg, 
NY  13669,  (315)  393-7900. 

i.  FERC  Contact:  Charles  T.  Raabe — 
(202)376-9778.  .    . 
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j.  Comment  Date:  August  26. 1988. 

k.  Completing  Application:  Project  No. 
10522-000;  Date  Filed:  Decen.l.er  7. 1987 
Due  Date:  March  28, 1988. 

I.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
13-foot-high  gravity-type  concrete  dam 
having  a  79-fool-long  ogee-type  spillway 
with  crest  elevation  662  feet  MSL 
surmounted  by  ZO-inch-high  nashboards: 
(2)  a  reservoir  having  a  2  acre  sui Fmc e 
area  Mnd  an  8  acre-foot  storage  capacity 
at  normal  water  surface  elevation  662 
feet  MSL;  (3)  a  renqvated  inlet  .structure; 
(4j  a  new  concrete  powerhouse 
containing  a  300-kW  generating  unit 
operated  at  a  13-foot  head  and  at  a  How 
of  291  cfs;  (5)  a  20-foot-wide.  140-foot- 
long.  excavated  tailrace;  (6)  a  new  40- 
foot-long  underground  transmission 
cable,  a  transformer,  and  a  110-foot- 
long.  13.2-kV  transmission  line;  and  (7) 
appurtenant  facilities.  Applicant 
estimates  that  the  average  annual 
generation  would  be  1,712.580  kWh.  The 
diim  is  owned  by  the  Village  of  Malone. 

m.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Niagara  Mohawk 
Power  Company. 

n.  This  motice  also  consists  of  the 
following  standard  paragraphs:  AS.  AlO, 
B,C.  andD2. 

13tt.  Type  of  Application:  Preliminary 
Pfrmit. 

b.  Project  No.:  10573-000. 

t.  Date  Filed:  April  7, 1988. 

d.  Applicant:  Trenton  Falls 
Hydroelectric  Company.  ' 

e.  Name  of  Project:  Fowler\'ille. 

f.  Location:  on  the  Moose  River  in 
lewis  County.  New  York. 

p.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  (a)-a25(r). 

hi  Applicant  Contact  M^.  Fred  T. 
Samel.  P.O.  Box  109,  Prospect,  NY  13435. 

i.  FF'.RC  Contact:  Thomas  O.  Murphy 
|202j  376-0773. 

j.  Comment  Date:  August  25. 1988. 

k.  Description  of  Project:  (1)  a  natural 
falls,  approximately  32-foot-high,  which 
creates  a  small  pool  with  a  normcl 
miiximum  surface  elevation  of  IIGS  feet 
MSI.:  (2]  a  rehabilitated  intake:  (3)  a         " 
proposed  40^foot-wide.  34-foot-long.  and 
4.S-foot-high  powerhouse  which  will 
contain  a  total  installed  generating 
capacity  of  2  M W;  (4)  a  proposed  5,000- 
foot-long.  46-Kv  transmission  line;  and 
(5)  appurtenant  facilities. 

The  estimated  annual  power 
production  is  14.592.000  kWh.  Project 
power  will  be  sold  to  Niagara  Mohaw-k 
Power  Corporation. 

I.  Thi3  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B.  C,  and  D2. 

14a.  Type  of  Application:  Preliminarj' 
Permit. 

b.  Project  No.:  P-10597-000. 


c.  Date  filed:  April  18. 1988. 

d.  Applicant:  Public  Resource 
Development  Associates. 

e.  Name  of  Project:  Grays  Landing 
Project. 

f.  Location:  On  the  Monongahela 
River  in  Greene  County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Donald  W. 
McKee,  Public  Resource  Development 
Associates.  217  Scott  Drive  , 
Monroeville.  PA  15146,  (412)  372-2329. 

i.  FERC  Contact:  Robert  Bell.  (202) 
376-9237. 

j.  Comment  Date:  August  26. 198a 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
proposed  U.S.  Corps  of  Engineers  Grays 
Landing  Dam  and  impoundment  and 
would  consist  of:  (1)  a  proposed  head 
race  channel  around  the  west  abutment 
of  the  spillway;  (2)  a  proposed  intake 
structue,  (3)  a  proposed  powerhouse 
containing  two  generating  units  having  a 
totoal  installed  capacity  of  6,700  kW:  (4) 
a  propsed  tailrace  channel;  (5)  a 
proposed  transmission  line:  and  (6) 
appurtenant  facilities.  The  proposed 
project  would  have  an  average  annual 
generation  of  34.000,000  kWh. 

I.  Purpose  of  Project  All  project 
energy  generated  would  be  sold  to  a 
local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A7, 
A9,  AlO,  B,  C,  and  D2. 

15a.  Type  of  Application:  Preliminarj- 
Permit. 

b.  Project  No.:  lOGOft-OOO. 

c;  Date  Filed:  May  18, 1988. 

d.  Applicant:  Beaver  Creek  Hydro, 
Inc. 

e.  Name  of  Project  Beaver  Creek 
Hydroelectric  Project 

f.  Location:  Occupies  lands  in  the 
Clearwater  National  Forest,  on  Beaver 
Creek  near  the  town  of  Pierce,  in 
Clearwater  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contract  James  R. 
Morris,  Vice  President,  Beaver  Creek 
Hydro,  Inc.,  P.O.  Box  1016.  Lewiston,  ID 
83501,  (208)  799-1352. 

i.  FERC  Contact  Thomas  Dean,  (202) 
376-9562. 

j.  Comment  Date:  August  26, 1988. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  a 
diversion  structure  with  an  inlet 
elevation  of  2,660  feet  msl;  (2)  a  54-inch- 
diameter,  9,200-foot-long  penstock 
leading  to;  (3)  a  powerhouse  at  elevation 
1,6"0  feet  msl  containing  3  generating 
units  with  a  combined  capacity  of  4,950 
kW;  and  (4)  a  121.00a-foot-long,  69-kV 
transmission  line. 


The  applicant  estimates  the  average 
anraia!  energy  production  to  be  21.6  " 
G'.Vh.  The  approximate  cost  of  the 
studies  under  the  permit  would  l»e 

Sfjao.ooo. 

I.  Purpose  of  Project:  Applicant 
ir  tends  to  sell  the  power  generated  from 
the  proposed  facility. 

m.  This  notice  also  consists  of  the 
foiiuwing  standard  paragraphs:  A5,  A7, 
A9.  B,  C.  and  D2. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  acompeting 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application. — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
ntitices  of  intent  In  accordance  with  the 
Co;nmis5ion's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initi&l  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  inttmt  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
co.mpeting  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
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notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  speciHed 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.3& 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application  or 
notice  of  intent  to  Hie  a  competing 
preliminary  permit  or  development 
application  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  oumpcting 
applications  may  be  filed  in  response  to 
this  notice.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  applicHtion 
or  (2)  a  development  application 
(specify  which  type  of  application),  and 
be  served  on  the  applicant(s)  named  in 
this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Piocedure,  18  CFR  385.210,  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  Hie  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS ", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION ". 
"COMPETING  APPUCATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Ary  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway.  Acting  Director.  Division  of 
Project  Review.  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  the 
Fish  and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Mistoric  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act.  Pub. 
L.  No.  88-29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
techncial  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  Section  313(b)  of 
the  Federal  Power  Act,  16  U.S.C.  Section 
8251(1)),  that  Commission  findings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 


to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agcncy(ie8)  are  required, 
for  the  purposes  set  forth  in  Section  408 
of  the  Energy  Security  Act  of  1980,  to  file 
within  60  days  trom  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested:  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  state  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Issued:  June  28. 1988. 

Lois  D.  Casbell, 

Acting  Secretary. 

|FR  Doc.  88-14916  Filed  6-30-88:  8:45ani 
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lOocket  Nos.  Cf>S8-46fr-000  et  ai.« 

Northern  Natural  Gas  Co.  et  ai.; 
Natural  Gas  Certificate  Filings 

1  akir  notice  that  the  foMovvi.ig  filings 
huvt-  been  made  with  the  fkunmission: 

1.  Northern  Natural  Gas  Company 

(Docket  No.  CP88-46e-000| 
|une  24. 1988.  • 

Take  notice  that  on  June  14.  1988. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corporation 
(Northern),  1400  Smith  Street.  P.O.  Box 
IIBO.  Houston.  Texas  77251.  filed  in 
Docket  No.  CP88-468-0(l0,  a  rf^iuest 
pi4rsuant  to  S  157.205  of  the  RegniaticmK 
under  the  Natural  Gas  Act  (16  CFK 
157.205)  for  authorization  to  transport 
natural  gas  on  beftalf  of  Petrus  Oil 
Company.  L.P.  (Petrus).  a  marketer  of 
natural  gas.  under  its  blanket  certifioite 
issued  in  Docket  No.  CPa6-4:t5-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  fdc  with  the  Comr^ission  and 
open  to  public  inspection. 

Northern  states  that  pursuant  to  a  Gas 
Transportation  Agreement  dutcd  April 
21. 1988,  Northern  would  transport  up  to 
200.000  MMBtu  of  natural  gas  per  day 
for  Petrus  from  four  (4)  points  of  receipt 
in  the  State  of  Oklahoma  to  two  (1!) 
points  of  delivery  in  the  Stale  of  Texas. 
Northern  further  states  that  construction 
of  facilities  would  not  be  required  to 
[irovide  the  proposed  service. 

Comment  data:  August  8. 1988.  in 
uccordiince  with  Standiird  Paragraph  C; 
at  the  end  of  this  notice. 

2.  El  Paso  Natural  Gas  Company 

jJkM-ket  No.  CP88-472-<iUOJ 
lufK:  Zr.  1988. 

Take  notice  that  on  |une  15. 196a  Kl 
Paso  Natural  Gas  Company  (El  Paso). 
P.O.  Box  1492,  El  Paso,  Texas  79978. 
filed  in  Docket  No.  CP88-472-000  a 
request  pursuant  to  §  1.S7.205  of  the 
Rtpiilations  under  the  Natural  Gas  Act 
(18  C:FR  157.205)  for  authorization  to 
install  and  operate  a  s<iles  tap  located  in 
Maricopa  County.  Arizona,  in  order  to 
permit  the  delivery  of  volunies  of 
natural  gas  to  Southwest  Gas 
Corporation  for  resale  to  consunn^rs  in 
the  Community  of  Estrella.  Arizona, 
under  the  authorization  issued  in  Docket 
No.  CPB2-435-000.  all  as  mqre  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  by  order  issued 
December  22. 1947.  at  Docket  No.  i:.-m\, 
r»  F}*C  1104.  El  Paso  is  authorized  to 
provide  natural  gas  seri'ice  to  Southwest 
in  accordance  with  the  terms  and 
conditions  of  the  currently  effective 


Serncc  Agreement  between  El  Paso  and 
Southwest  date  August  15. 197a  It  is 
further  stated  that  the  Service 
Agreement  provides,  inter  alia,  for  the 
sale  and  delivery  hy  El  Paso  and  the 
purchase  and  receipt  by  Southwest  of 
natural  gas  for  distribution  and  resale  to 
consumers  in  Maricopa  County. 
Arizona. 

It  is  stated  that  Southwest  has 
requested  EI  Paso  to  provide  natural  gas 
service  at  a  location  on  its  existing  8% 
inch  O.D.  Avondale  Line  in  Maricopa 
County,  Arizona.  Southwest  indicated 
that  the  additional  volumes  of  natural 
gas  would  be  utilized  to  serve 
residentiiii  ?.r.d  commercial  space 
heating  requirements  of  consumers  in 
Estrella.  Arizona.  El  Paso  avers  that 
initial  deliveries  of  natural  gas  are 
requested  to  t>egin  by  second  quarter  of 
198& 

El  Paso  proposes  to  install  a  sales  tap 
consisting  of  one  2  inch  O.D.  tap  and 
valve  assembly  with  appurtenances, 
ktcated  on  its  existing  8%  inch  O.D. 
Avondale  Line.  El  Pa.so  avers  that  the 
estimated  cost  of  the  sales  t<ip  facilities 
.is  $85,827.  It  is  stated  that  Southwest 
would  install  other  related  facilities,  as 
needed,  for  the  ultimate  distribution  of 
the  requested  volumes  of  natural  gas  for 
residential  and  commercial  use  in 
EstretL 

It  is  stated  the  volumes  of  natural  gas 
to  tie  delivered  would  be  sold  by  El  Paso 
to  Southwest  for  resale  in  Estrella  in 
order  to  accommodate  Priority  1  and     ' 
lYiority  2(c)  ^<^qui^emcnts.  It  is  averred 
that  the  projected  Priority  1  and  Priority 
2(r)  load  growth  would  not  alter 
Southwest's  entitlements  under  El 
Paso's  Permanent  Allocation  Plan.  It  is 
further  averred  that  the  proposed  sale  of 
natural  gas  is  permitted  by  and 
consistent  with  the  high-priority  load 
growth  prc»visions  set  forth  in  section 
11.5(b),  Growth  Provision,  of  the 
Gene  ral  Terms  and  Conditions 
contained  in  El  Paso's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1. 

Comment  date:  August  11, 1988,  in 
act  ordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Dorkel  No.  CP88-469-0001     ' 
liine  27. 198a 

Take  notice  that  on  June  14, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Nortberri).  1400 
Smith,  P.O.  Box  1188.  Houston,  Texas 
77251-1188.  filed  in  Docket  No.  CP88- 
469-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorizatifm  to  transtport  natural  gas  on 


liehalf  of  Enron  Gas  Marivoting.  inc..  a 
marketer  of  natural  gas.  under 
Northern's  blanket  certificate  isswrd  in 
Docket  No.  CP86-93&-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  states  that  pursuant  to  a  Gas 
Transportation  Agreement  dated  May  6, 
1968.  Northern  would  transport  up  to 
100.000  MMBtu/day  for  Enron  Gas 
Marketing.  Inc..  from  seventeen  (17) 
points  of  receipt  in  Offshore  Texas  to 
six  (6)  points  of  delivery  onshore  and 
offshore.  Texas.  Northern  states  further 
that  construction  of  facilities  would  not 
be  required  to  provide  the  prrpc-sed 
service. 

Comment  date:  August  11, 1988.  in 
accc>rdance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northern  Natural  Gas  Company. 
Division  of  Ewmi  Corp. 

|niK*.H  No.  CP8«-^71-000j 
|une  27, 1988. 

Take  notice  that  on  June  14. 1988. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern).  14tW 
Smith.  P.O.  Box  1188.  Houston.  Texas     , 
77251-1 18a  filed  in  Docket  No.  CP88- 
471-000  a  request  pursuant  to  §  157.205 
of  the  Cftmmission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Mobil  Oil  Corporation,  a  producer  <^ 
natural  gas.  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-00(»  pursuant  to  section  7  of  the 
Natural  tJas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  statt*  that  pursuant  to  a  Gas 
Tic.nsfio'-tation  Agreement  dated  April 
21.  1988.  Northern  would  transport  up  to 
20.000  MMBtu/day  on  behalf  of  Mobil 
Oil  Corporation  from  one  (1)  point  of 
receipt  in  Kansas  to  one  (1)  point  of 
dfclive.'A'  in  Kansas.  Northern  states 
further  that  construction  of  facilities 
would  not  be  required  to  provide  the 
proposed  service. 

Commont  (kite:  August  11. 198a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp. 

(Docket  No.  CP88-4ti7-4MOJ 
|.(iw  2".  1988. 

Take  notice  that  on  June  14. 1988. 
Northern  Natural  Gas  Company. 
Division  of  Enroa  Corp.  (Northern).  1400 
Rir^th.  P.O.  Box  118a  Houston,  Texas 
77251-1188,  filed  in  Docket  No.  CPSft- 
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467-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Northern  Natural  Gas  Supply 
Co..  a  marketer  of  natural  gas.  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP8&-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  states  that  pursuant  to  a  Gus 
Transportation  Agreement  dated  April 
19, 1988.  Northern  would  transport  up  to 
300.000  MMBtu/day  for  Northern 
Natural  (Jas  Supply  Co.  from  ninety- 
night  (98)  points  of  receipt  in  Oklahoma. 
Kansas,  Texas,  New  Mexico  and  Iowa 
to  twenty  (20)  points  of  delivery  in 
Kansas,  Texas,  and  Wisconsin. 
Northern  states  further  that  construction 
of  facilities  would  not  be  required  to 
provide  the  proposed  service. 

Comment  date:  August  11. 1908.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
i  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
'  filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Cashell. 
Acting  Secivtary. 
|I'R  Uoc.  88-14832  Piled  0-00-88;  8:45  am| 

WLUNG  COOe  STIZ-OI-M 


[Docket  No.  RP8S-45-0041 

Arkia  Energy  Resources;  Compliance 
Filing 

(line  28. 1988. 

Take  notice  that  on  June  22, 1988. 
Arkla  Energy  Resources  (AP.R)  filed  as 
Appendix  A  certain  tariff  sheets  to  its 
FERC  Gas  Tariff,  in  compliance  with  the 
Commission's  January  29.  and  May  20. 
1988  orders.  Appendix  B  consists  of  a 
cost  of  service  summary  and  allocation 
schedules  supporting  the  Appendix  A 
tariff  sheets,  and  Appendix  C  details 


AER's  excess  deferred  federal  income 
taxes  (EDIT). 

AER  states  that  this  filing  reflects  the 
removal  from  AER's  test  period  rate 
base  of  the  facilities  involved  in  Docket 
No.  CP87-445-000  and  reflects  the 
elimination  of  Rate  Schedule  CD-I  since 
service  has  not  been  certificated. 

AER  states  that  as  required  by  the 
Commission's  January  29, 1988  order. 
AER  has  reflected  the  change  in  the 
federal  corporate  income  tax  rate  to  34 
percent  and  will  flow  back  the  EDIT 
balances  shown  on  Appendix  C  in 
accordance  with  the  "reverse  South 
Georgia"  methodology. 

AER  states  that  in  accordance  with 
the  Commision's  May  20, 1988  order,  the 
rates  shown  on  the  Appendix  A  tariff 
sheets  and  the  cost  classification  and 
allocation  schedules  contained  in 
Appendix  D  reflect  the  reclassification 
of  AER's  products  extraction  plant  from 
transmission  to  gathering.  AER  also 
states  that  it  removed  the  carrying  costs 
associated  with  certain  gas  prepayments 
from  its  transportation  rates  and  has 
allocated  these  costs  instead  to  its  sales 
commodity  rates  only. 

AER  requests  that  these  tariff  sheets 
be  placed  into  effect  on  July  1. 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
I'ractice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
.5. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protectants  p.uties  to 
the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Ixiis  D.  Cashell. 
Acting  Secretary. 

|FR  Do<;.  88-14838  Filed  ft-30-88;  8:4.S  am| 
wuMQ  COM  mr-oi-M 


(Docket  No.  RP88-45-005I 

Arkla  Energy  Resources;  Compliance 
Rling 

fiine  28. 1988. 

Take  notice  that  on  June  22. 1988, 
Arkla  Energy  Resources  (AER)  filed,  as 
part  of  its  FERC  Gas  Tariff.  Second 
Substitute  47th  Revised  Sheet  No.  4  to 
First  Revised  Volume  No.  1.  Original 
Sheet  No.  165.1  and  Second  Substitute' 


46th  Revised  Sheet  No.  185  to  Original 
Volume  No.  3.  proposed  to  be  effective 
July  1. 1988,  in  compliance  with 
Commission  orders  issued  January  29 
and  May  20, 1988. 

AER  states  that  this  filing  reflects  its 
most  recently  filed  cost  of  gas  and  is 
intended  to  replace  the  tariff  sheets  filed 
on  June  22, 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
5, 1988.  Protests  will  b^  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  arc  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-14a39  Filed  6-30-88:  8:43  am) 

WLUNO  COOe  t717-ei-M 


(Docket  No.  RPSS-196-0001 
Interstate  Power  Co.;  Filing 

lune  28. 1988. 

Take  notice  that  on  June  21. 1988. 
Interstate  Power  Company  submitted  in 
Docket  No.  RP88-196-000  information  to 
establish  a  volumetric  rate  for  recovery 
of  the  costs  of  upstream  pipeline  t.-)ke- 
or-pay  billings. 

Interstate  proposes  that  all  such  take- 
or-pay  costs  be  recovered  through  a 
volumetric  charge  p»?r  MMBTTI. 

Interstate  has  submitted  information 
establishing  the  volumetric  charge 
which  will  provide  for  the  recovery, 
commencing  June  1. 1988.  These  sheets 
conform  to  the  billing  procedures 
approved  by  the  Commission  in  Order 
No.  500  and  18  CFR  2.104. 

Interstate  requested  an  effective  date 
of  June  1. 1988  for  the  proposed  take  or 
pay  recovery  rate. 

Interstate  states  that  a  copy  of  its 
filing  has  been  mailed  to  all  affected 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20420.  in  accordance  with  SS  385.211 
and  385.214.  All  such  motions  or  protests 
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must  be  filed  oo  or  befoie  fuly  S.  198a. 
Protests  will  be  constdered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoU  iX  CaskeU. 
Actitig  Secretary. 
|FR  Ooc.  88-14840  Filed  «-^90-ae:  «:4S  ami 

BRUNO  COOE  C7I7-«|.|I 


(Docket  No.  RPM-1 16-001 1 
Louisiana-filovada  Transit  C04  Riing 

(line  28. 196S. 

Take  noUoe  that  on  June  21. 1986. 
Louisiana-Nevada  Transit  Company 
(LNT)  filed  First  Revised  Sheet  Nos.  Id. 
20. 21. 22  and  23  to  its  FERC  Gas  Tari^. 
First  Revised  Volume  No.  1. 

LNT  states  these  tariff  sheets  are  filed 
in  compliance  with  the  Commission's 
May  27. 1988  order  which  directed  LNT 
to  file  revised  tariff  sheets  pursuant  to 
§  154.64  of  the  Commission's  regulations 
to  eliminate  its  PGA  clause. 

LNT  states  that  the  Commission's 
May  27. 1968  order  also  directed  kNT  to 
file  a  plan  for  the  distribution  of  its 
balance  in  Account  191.  Compliance 
Schedule  A.  included  in  the  June  21. 1986 
filing,  proposes  the  refund  of  the 
balance,  with  appropriate  interest  to 
jurisdictional  customers  based  on  actual 
sales  in  the  twelve-month  test  period. 
LNT  states  that  the  only  jurisdictional 
sates  during  that  period  were  to  United 
Gas  Pipe  Line  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
5. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Due  68-14S41  Filed  S-30-aS:  S:4S  am] 
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1  Docket  No.  RPS»-193-000i 

Midwestern  Gas  Transmisaion  Co; 
Filing 

June  26. 1988. 

Take  notice  that  on  June  15. 196& 
Midwestern  Gas  Transmission 
Company  (Midwestern)  Hied  the 
following  tariff  ^eets  to  amend  Volume 
1  of  its  FERC  Gas  Tariff,  to  be  effective 
July  1. 1988: 

Fourteenth  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  192 
First  Revised  Sheet  No.  193 
Original  Sheet  No.  194 
Original  Sheet  Nos.  195  through  242 

Midwestern  states  that  the  purpose  of 
the  filing  is  to  permit  flow  through  to  its 
Southern  System  jurisdictional  sales 
customers  Tennessee  Gas  Pipeline 
Company's  (Tennessee)  take  or  pay 
costs  and  contract  reformation  costs 
(TOP  Costs)  that  Tennessee  is 
recovering  from  Midwestern  and  other 
sales  customers  pursuant  to  a 
Settlement  approved  and  modified  by 
the  Commission  in  Docket  No.  RP8&-119. 
and  a  Tennessee  tariff  filing 
implementing  the  Settlement  as 
modified  in  Docket  No.  RP8&-191. 

Midwestern  states  that  in  accord  with 
Order  No.  500  and  the  Commission's 
policy  requiring  as-billed  flowthrough  by 
downstream  pipelines,  Midwestern  is 
allocating  its  share  of  Tennessee's  TOP 
Costs  to  Midwestem's  customers  on  the 
same  cumulative  purchase  deficiency 
basis  as  Tennessee  allocated  the  TOP 
Costs  to  its  customers. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NW..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  Or  protests  should  be  filed  on  or 
before  July  5, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takea  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
'  inspection. 
Lois  D.  CasbelL 
Acting  Secretary. 

[FR  Doc  6ft-14842  Filed  6-30-88: 6:45  an] 
BtLLiNO  cooe  •7l7-a<-« 


(DocfcetNgTOat  2  <  0011 


Midwestam  Gas 

Filing 


Transmisaion  Co^ 


June  26. 1988. 

Take  noti^  that  on  June  21. 1986. 
Midwestem'oas  Transmission 
Company  (Midwestern)  filed  Substitute 
Thrity-Sixth  Revised  Sheet  No.  5  and 
Alternate  Substitute  Thirty-Sixth 
Revised  Sheet  No.  5  to  iU  FERC  Gas 
Tariff  Original  Volume  No.  1. 

Midwestern  states  that  the.  purpose  of 
this  filing  is  to  correct  demand  billing 
determinants  for  the  quarterly  PGA 
previously  filed  on  May  31, 1988. 
Midwestern  states  that  the  May  31. 1988 
filing  misstated  the  billing  detenmnants 
due  to  a  mistake  in  the  calculations. 

Midwestern  states  that  these  revisions 
have  been  posted  to  all  affected 
customers  and  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commisison.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  Such  motions  or 
protests  should  be  filed  on  or  before  July 
5. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parlies  to 
the  proceeding.*  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspectioiL 
Lois  D.  Cashell. 
Acting  Secrctar}-. 
(FR  Doc.  e8-148«3  Filed  6-30-W;  6.-4S  8in| 

BtLUNG  CODE  «7T7-ei-M 


I  ProiectNa  1473-000] 

Montana  Power  Co.;  Issuanco  of 
Annual  Licenae 

June  2a  1988. 

On  July  29, 1987,  Montana  Power 
Company,  licensee  for  the  Flint  Creek 
Project  No.  1473.  located  on  Georgetown 
Lake,  near  Anaconda,  in  Deer  Lodge  and 
Granite  Counties,  Montana,  notified  the 
Commission  of  its  intent  not  to  file  an 
application  for  a  new  license  for  the 
project  and  filed  an  application  to 
surrender  its  Boense. 

I'he  license  for  Project  No.  1473  was 
issued  for  a  SO-year  term  ending  June  30. 
1988.  In  order  to  aothorize  the  continued 
operation  and  maintenance  of  the 
project  pending  Commission  action 
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under  section  15  of  the  Federal  Power 
Act,  16  U.S.C.  808.  an  annual  license 
must  bo  issued  to  Montana  Power 
Company  pursuant  to  said  section. 

Take  notice  that  an  annual  license  is 
issued  to  the  Montana  Power  Company 
for  a  period  effective  July  1.^988,  to  June 
30, 1989,  or  until  federal  takeover,  or 
until  the  issuance  of  a  new  license  to 
another  entity  for  the  project,  or  until 
the  Commission  acts  on  Montana  Power 
Company's  request  to  surrender  the 
license,  whichever  comes  first,  for  the 
continued  operation  and  maintenance  of 
Project  No.  1473,  subject  to  the  terms 
and  conditions  of  the  original  license. 

Take  further  notice  that  if  federal 
takeover,  issuance  of  a  new  license,  or 
Commission  approval  of  the  surrender 
of  license  request  does  not  take  pld(%  on 
or  before  f  une  30, 1989.  an  annual 
license  will  be  issued  each  year 
thereuflor.  effective  |uly  1  of  each  year, 
until  sited  time  as  federal  takeover  takes 
place,  a  new  license  is  issued,  or 
surrender  of  the  license  is  approved, 
without  hu-ther  notice  being  given  by  the 
Commission. 
I4M8  D.  CashoU, 
Acting  Sc<:i-etary. 

(FR  Doc.  8S-14830  Filed  d-3i>-88;  8:4S  am) 
MUHM  CODE  •717-41-II 


(Docket  Na  RPM-195-OOOi 

Northern  Border  Pipeline  Co.; 
Proposed  Changes  in  Ff  RC  Gas  Tariff 
Tariff 

June  28,  ima. 

Take  notice  that  on  June  17, 1988, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  p.irt  of  Northern  Border  Pipeline 
Company's  F.K.R.C.  Gas  Tariff.  Original 
Volume  No.  1,  First  Revised  Sheet  No. 
163. 

Northern  Border  states  that  this  tariff 
sheet  reflects  certain  modifications  to 
the  Credit  Worthiness  provision  of  Rate 
Schedule  lT-1  to  enable  Northern 
Border  to  operate  more  effectively 
within  the  objectives  of  Order  Nos.  436/ 
500  and  to  improve  the  ability  of  our 
customers  to  respond  and  participate  in 
their  market  environment.  In  First 
Revised  Sheet  Number  163.  Northern 
Border  proposes  to  make  three  changes 
to  Subsection  8.1.  Credit  Worthiness:  (1) 
To  eliminate  a  refundable,  non-interest 
bearing  deposit  as  a  form  of  credit 
support,  (2)  to  modify  the  time  period 
upon  which  the  amount  of  a  standby 
letter  of  credit  is  based  (the  lesser  of  90 
days  or  the  contract  ter^).  and  (3)  to 
add  a  "prepayment"  as  an  oltemative 
form  of  credit  support.  Northsrti  Border 
has  requested  that  these  revised  tariff 


sheets  be  effective  on  July  20. 198a 
Copies  of  this  filing  have  been  sent  to  all 
of  Northern  Border's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CPR  385.11,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  July  5, 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  becomi;  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  Cashell.  , 

Acting  Secretary. 
|FR  Doc.  88-14844  Filed  ^TO-OO;  8:45  am) 

BiUma  COOC  t7t7-«MI 


(Oocitet  No.  RP8«-47-00S| 
Northwest  Pipeline  Corp.;  Filing 

|une  28. 1988. 

Take  notice  that  on  June  16, 1986, 
Northwest  i^peline  Corporation 
(Northwest)  filed  the  following  tariff 
sheets  to  its  FERC  Gas  I'ariff,  proposed 
to  be  effective  Juno  3, 1988: 

Volume  No.  1 

Amended  Substitute  First  Alternate 
Fortieth  Revised  Sheet  No.  10 

Substitute  First  Alternate  Twenty- 
Second  Revised  Sheet  No.  10-A 

First  Amended  Substitute  First  Alternate 
First  Revised  Sheet  No.  303 

Volume  No.  1-A  . 

First  Alternate  Fourteenth  Revised 

Sheet  No.  201 
First  Alternate  Fourth  Revised  Sheet  No. 

202 
Substitute  First  Alternate  Second 

Revised  Sheet  No.  313 
Substitute  First  Alternate  Original  Sheet 

No.  802 

Volume  No.  2 

First  Alternate  Thirteenth  Revised  Sheet 

No.  2 
First  Alternate  Fifth  Revised  Sheet  No. 

2.1 
Substitute  First  Alternate  Fifth  Revised 

Sheet  No.  2.2 
First  Alternate  Fifth  Revised  Sheet  Nq. 

2.3 

Northwest  states  that  by  letter  and 
motion  dated  June  3, 1988.  Northwest 
filed  certain  "First  Alternate  Tariff 


Sheets"  and  "Third  Alternate  Tariff 
Sheets"  reflecting  the  elimination  of  the 
minimum  annual  commodity  charge 
fit>m  its  PL-1  Rate  Schedule  and 
requested  one  of  set  of  alternate  tariff 
sheets  be  made  effective  at  the  end  of 
the  suspension  period.  July  3, 1988. 
depending,  respectively,  on  whether 
Northwest  accepted  its  blanket  open- 
access  certificate  at  that  time. 
Northwest  states  that  it  accepted  said 
blanket  certificate  in  Docket  No.  CP86- 
578  and  filed  all  tariff  sheets  necessary 
to  comply  with  the  Commission's  orders 
and  regulations  so  as  to  implement 
blanket  open-access  transportation 
effective  June  10, 1988.  Northwest  states 
that  as  a  result  of  the  open-access  tariff 
sheets  filed  in  Docket  No.  CP8a-578  to 
be  made  effective  on  June  10, 1988,  and 
as  a  result  of  corresponding  Sheet  Nos. 
300,  301  and  302  of  Volume  No.  1  filed 
May  2  and  June  1. 1988,  in  Docket  Nos. 
RP88-154.  TQ88-1-37  and  TQ88-2-37  to 
be  made  effective  July  1, 1988,  only  the 
foregoing  tariff  sheets  included  in  the  set 
of  "First  Alternate  Tariff  Sheets"  filed 
on  June  3. 1988.  remain  to  be  made 
effective  July  3. 1988  pursuant  to 
Northwest's  June  3. 1988  motion. 

Northwest  states  that  these  tariff 
sheets  are  identical  to  those  inchidcd  as 
part  of  the  "First  Alternate  Tariff 
Sheets"  as  filed  June  3, 1988,  with  only 
two  exceptions:  (1)  Amended  Substitute 
First  Alternate  Fortieth  Revised  Sheet 
No.  10  to  Volume  No.  1  and  (2) 
Substitute  First  Alternate  Second 
Revised  sheet  No.  313  to  Volume  No.  1- 
A.  which  sheets  have  been  revised  only 
as  necessary  to  conform  to  the  tariff 
sheets  to  be  made  effective  June  10, 1968 
In  Docket  No.  CP86-57a 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
5. 1988.  i*rotests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Caaheil. 

Acting  Secretary.  .     i 

[FR  Doc.  8e-14845  Filed  O-SO-eS;  8:45  am)  . . 
wixma  oooc  •717-S1-II 


(Docket  No.  RP«9-47-0061 

Northwest  Pipeline  Corp.;  Compliance 
Filing 

June  28. 1988. 

Take  notice  that  on  Junt  22. 1988. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a  revised 
revenue  and  cost  study  for  the  twelve- 
month period  ending  Feruary  29, 1986,  in 
support  of  its  Restatement  of  Base  Tariff 
Rates  on  Substitute  Third  Amended 
Thirty-Ninth  revised  Sheet  No.  10  of 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff  made  effective  May  1. 1988. 
Northwest  states  that  said  filing  is  in 
■  compliance  with  the  Commission's  May 
18. 1988  order  making  such  Restated 
Base  1  ariff  Rates  effective. 

Any  person  disiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  July  5, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lou  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  88-14846  Filed  6-30-88: 8:45  am] 

BILLINQ  COOC  6717-01-M 


(Docket  Nos.  TQ88-1-11-001  and  TM88-1- 
11-001) 

United  Gas  Pipe  Une  Co.;  Filing  of 
Revised  Tariff  Sheets 

June  2a  1988.   "         '   -  •^.-i.-i-; 

Take  notice  that  on  June  20, 1988, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1, 
Revised  Eightieth  Revised  Sheet  No.  4  to 
be  effective  June  1, 1988  and  Second 
Revised  Eightieth  Revised  Sheet  No.  4  to 
be  effective  on  July  1, 1988. 

United  states  that  the  tariff  sheets  are 
being  filed  pursuant  to  the  Commission's 
letter  order  dated  May  31, 1988.  and 
reflect  base  tariff  rates  which  exclude 
take-or-pay  amounts  which  United  has 
proposed  to  direct  bill,  pursuant  to 
Order  No.  500,  in  Docket  Nos.  RP88-27- 
006  and  RP8^209-015.  United  states 
that  these  base  rates  have  been 


accepted  by  Commission  order  dated 
May  16. 1988  in  these  dockets. 

United  states  that  these  revised  tariff 
sheets  and  supporting  data  are  being 
mailed  to  its  jurisdictional  sales 
customers  and  to  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
interx'ene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sheet,  NE,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
5. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  86-14647  Filed  &-30-86: 8:45  am] 

BtUJNQ  CODE  6717-01-M 


(Docket  No.  JD8814327T] 

t)e8ignation  of  Tight  Formation; 
McMullen  County,  TX;  Texas-16 
(Addition  3) 

June  29. 198a 

Take  notice  that  on  June  13, 1988,  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  to  the  Commission  its 
determination  that  an  additional  portion 
of  the  AWP  (Olmos)  Field  located  in 
.McMullen  County.  Texas,  qualifies  as  a 
tight  formation  under  Section  107(b]  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
application  incudes  the  Railroad 
Commission's  order  issued  May  23. 1988. 
finding  that  the  proposed  addition  meets 
the  requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  Part  271. 

Any  person  desiring  to  be  heard  or  to 
protest  Texas'  determination  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC. 
20426,  in  accordance  with  the  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214  (1987)).  All  such  comments 
should  be  filed  within  20  days  after 
publication  of  this  notice  in  the  Federal 
Re^ster.  I^tests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding. 

Lois  D.  CasheU. 

Acting  Secretary. 

(FR  Doc.  88-14917  Filed  6-.T0-88:  8:45  am| 

BILUNO  CODE  6717-«1-« 


(Docket  No.  GP88-22-000] 

Woods  Petroleum  Corp.;  Petition  for 
Wahrer 

June  29. 1988. 

Take  notice  that  on  May  27, 1988, 
Woods  Petroleum  Corporation  (Woods) 
filed  with  the  Commission  a  petition  for 
waiver  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207  (1987).  Woods 
requests  waiver  of  any  obligation  to 
refund  to  Natural  Gas  Pipeline  Company 
of  American  (Natural)  amounts  paid  by 
Natural  to  WoOds  for  production  from 
the  Lacy  27-1  well  located  in  Oklahoma 
for  the  period  November  1979  to  July 
1986  in  excess  of  the  applicable 
maximum  lawful  price  under  section  104 
of  the  NGPA. 

Woods  states  that  it  is  the  general 
partner  of  a  limited  partnership.  Woods 
1977  Drilling  Program,  that  owns  a 
working  interest  in  the  Deweese  well. 
Woods  states  that  a  proper  NGPA 
section  102  determination  was  received 
from  the  Oklahoma  Corporation 
Commission  (OCC)  for  the  well's  initial 
production.  However,  the  well  was 
plugged  back  and  recompleted  in 
November  1979  in  the  Red  Fork  Sand. 
Since  that  time  Woods  has  collected  the 
section  102  price  although  the  Red  Fork 
Sand  completion  has  never  received  a 
section  102  determination.  Woods  states 
that  it  is  not  possible  to  reconstruct  why 
the  necessary  well  category  filing  was 
not  made  in  1979  because  the  pertinent   ■ 
records  have  been  destroyed  and  the 
persons  who  were  responsible  for  such 
fihng  in  1979  are  no  longer  employed  by 
Woods.  Woods  has  contacted  the  OCC 
and  has  been  advised  that  it  is  possible 
to  obtain  retroactive  certification  of  the 
well.  Woods  asserts  that  if  it  is  unable 
to  obtain  such  retroactive  certification  it 
should  be  granted  a  waiver  because 
requiring  payment  of  the  refund  would 
be  inequitable.  Woods  states  that  the 
remaining  reserves  are  not  sufficient  to 
permit  recoupment  of  the  alleged 
overpayment  of  approximately  $495,000. 
Woods  also  states  that  it  will  probably 
be  unable  to  recover  any  of  the 
overypajTnents  made  to  royalty  interest 
owners. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intcvene  or  protest  in  accordance 
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with  Rules  214  or  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.214  and  S  385.211 
(1987).  All  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Commission,  825  North 
Capitol  Street,  NE,  Washington,  DC 
20426,  not  later  than  30  days  following 
publication  of  this  notice  in  the  Federal 
Register.  All  protests  will  be  considered 
by  the  Commission  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  Rule  214. 
Copies  of  this  petition  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  8»-14918  Filed  6-30-68:  8:45  am) 
WLUNQ  COOC  «7 17-41-11 


ENVIRONMENTAL  PflOTECTiON 
AGENCY 

(En-FRL-3408-11 

Environmental  Impact  Statements  and 
Regulations;  AvaMabWty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  13, 1988  through  June  17, 
1988  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  2Z  1988  (53  FR  13318). 

Draft  EISs 

ERP  No.  D-BLM-L67018-AK,  Rating 
E02,  Beaver  Creek  Watershed.  Placer 
Mining  Management  Plan,  Approval  and 
404  Permit.  Implementation,  White 
Mountain  National  Recreation  Area, 
Anchorage,  AK. 

Summary.  EPA  has  environmental 
objections  regarding  the  range  of 
alternatives  addressed,  the  significance 
of  potential  long-term  and  cumulative 
impacts,  and  the  availability  of 
mitigation  measures.  Also.  EPA's 
effluent  limitation  guidelines  and  new 
source  performance  standards  for  placer 
mines  should  be  reflected  in  BLM's 
proposed  action. 

ERP  No.  DB-COE-K36014-CA,  Rating 
E02,  Santa  Ana  River  Mainstem  and 
Santiago  Creek  Multipurpose  Flood 
Control  Project,  Additional  Alternatives 


and  Updated  Information,  Riverside, 
Orange  and  San  Bernardino  Counties, 
CA. 

Summary.  EPA  expressed 
environmental  objections  because 
additional  mitigation  measures  are 
needed  to  compensate  for  adverse 
impacts  to  aquatic  habitat  EPA  asked 
that  the  supplemental  final  EIS  provide 
further  information  on  impacts  and 
mitigation  for  riparian  habitats,  water 
quality,  and  air  quality. 

ERP  No.  DS-COE-:L32003-WA, 
Rating  ECl,  Grays  Harbor  Navigation 
Improvement  Project.  Updated 
Description  of  Impacts.  Implementation, 
Chehalis  and  Hoquiam  Rivers.  Grays 
Harbor  County,  WA. 

Summary.  EPA  feels  this  document 
identifies  significant  impacts  to 
Dungeness  crab  and  juvenile  salmonids 
due  to  construction  and  maintenance 
dredging.  Mitigation  measures  are 
proposed  for  both  which  FI'A  believes 
to  be  acceptable.  However.  KPA  has 
environmental  concerns  with  regard  to 
ensuring  their  implementation. 

ERP  No.  D-FHW-L40163-WA,  RaUng 
EC2, 1-5  Widening,  Main  Street 
Interchange  to  1-205,  Funding  and  404 
Permit,  Clark  County,  WA. 

Summary.  EPA's  concerns  include  the 
potential  for  biomanification  of 
Highway  pollutants  at  the  detention 
pond/wetland  site  and  whether  the 
wetland  has  the  capacity  to  safely 
assimilate  the  expected  runoff  and 
pollutant  loadings.  Additional 
information  is  needed  on  the  proposed 
mitigation  plan  for  wetland  fill,  water 
quality  concentrations,  and  impacts 
associated  with  removal/disposal  of 
underground  storage  tanks  in  the 
proposed  right-of-way. 

ERP  No.  D-FHW-L40165-WA.  Rating 
EC2, 1-90  Improvements.  Four  Lakes  to 
the  Idaho  State  Line,  Funding  and  404 
Permit,  Spokane  County,  WA. 

Summary.  EPA's  concerns  involve  the 
potential  for  localized  induced  growth 
resulting  from  1-90  improvements. 
Additional  information  is  needed  on  the 
proposed  mitigation  plan  for  wetland 
impacts  and  the  extent  of  private 
developer  involvement  in  improvements. 

ERP  No.  D-OSM-J01071-WY,  Rating 
EC2,  Dry  Fork  Surface  Coal  Mine. 
Mining  Plan  Approval,  Campbell 
County.  WY. 

Summary.  EPA  has  requested 
additional  protection  for  fisheries,  water 
quality,  groundwater,  and  information 
on  particulate  modeling  and  wetland 
mitigation. 

Final  EISs 

ERP  No.  F-COE-I20814-CO, 
Metropolitan  Denver  Water  Supply 
Project,  Two  Forks  Dam  and  Reservoir 


and  Williams  Fork  Gravity  Collection 
System  Construction.  404  Permit  and 
Approvals,  Douglas,  Jefferson  and 
Grand  Counties,  CO. 

Summary.  EPA  found  that  there  is 
insufficient  information  in  the  area  of 
indirect  impacts  to  wetlands,  the 
effectiveness  of  mitigation  and  lack  of 
commitment  to  mitigate.  EPA  was 
concerned  that  the  project  would  cause 
degradation  to  the  waters  of  U.S.. 
especially  regarding  water  quality  and 
aquatic  impacts.  EPA  requested  that  a 
supplement  to  the  flnal  EIS  be  prepared 
prior  to  the  Record  of  Decision.  EPA  will 
continue  to  consider  its  options  under 
NEPA,  section  309  of  Clean  Air  Act,  and 
the  processes  identified  in  the  Clean 
Water  Act,  Section  404(q)  Memorandum 
of  Understanding.  (Note:  The  above 
summary  should  have  appeared  in  the 
6-24-88  FR  Notice.) 

ERP  No.  FS-FAA-B51008-NH, 
Lebanon  Municipal  Airport  Runway  18 
Extension,  Outer  Marker  and  Compass 
Locator  Facilty  Installation.  Approval, 
Grafton  County.  NIL 

Summary.  EPA  has  no  objections  to 
the  action  as  proposed  in  this  document 

ERP  No.  P-USN-L11006-AK, 
Southeast  Alaska  Acoustic 
Measurement  Facility  (SEAFAC) 
Construction,  Establishment  and  404 
Permit.  Behm  Canal.  Back  Island. 
Ketchikan  Gateway  Borough.  AK. 

Summary.  EPA  has  no  objections  to 
the  proposed  project. 

Dated:  |une  2a  1988. 

William  D.  Dickerson, 

Deputy  Director,  Off 'ce  of  Federal  Activities. 

[FR  Doc.  88-14865  Filed  &-30-88:  8:45  am] 
BtLUNQ  COOC  UaO-MMI 


[ER-FRL-3407-9] 

Environmental  Impact  Statements; 
Availability;  Weekly  Receipts 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5075  or  (202)  382-5074. 

Availability  of  Environmental  Impact 
Statements  Filed  June  20, 1988  Through 
June  24, 1988  Pursuant  to  40  CFR  1506.9. 
EIS  No.  880199,  Fmal,  EPA.  TX.  Corpus 
Christi/Ingleside  Ocean  Dredged 
Material  Disposal  Site  Designation  for 
Material  Dredged  from  the  Corpus 
Christi  Ship  Channel  in  Conjunction 
with  the  U.S.  Navy's  Gulf  Coast 
Strategic  Homeport  Project,  TX.  Due: 
August  1, 1988,  Contact:  Norm  Thomas 
(214)  655-6651. 
EIS  No.  880200,  Final,  BLM.  MT.  West 
Hiline  Planning  Area,  Resource 
Management  Plan,  Implementation, 
several  Counties,  MT,  Due:  August  1, 
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1988.  Contact:  James  Bcavfir  (406)  585- 
6815. 

EIS  No.  880201,  Final.  BOP.  KY, 
Manchester  Federal  Correc  tional 
Institution  Complex,  Construction  and 
Operation,  Clay  County,  KY,  Due: 
August  1. 1988.  Contact:  William  J. 
Patrick  (202)  724-3232. 

EIS  No.  880202.  Draft,  USA.  HI 
Helemano  Military  Reservation, 
Family  Housing  Construction  Project. 
'  implementation.  City  and  County  of 
Honolulu,  Island  of  Ouhu.  HI,  Due: 
August  15. 1988.  Contact:  James  E. 
Maragos  (808)  438-2263. 

KIS  No.  880203.  DSuppl.  COE,  NY.  NJ. 
Port  of  New  York-New  Jersey  Dredged 
Material  Disposal  Project. -Use  of 
Subaqueous  Barrow  Pits  for  Disposiil 
of  Dredged  Material.  Designation,  NY 
and  NJ.  Due:  August  15. 1988.  Contact: 
Len  Houston  (212)  264-4662. 

FIS  No.  880204.  Final,  BLM,  UT.  Aptus 
Industrial  and  Hazardous  Waste 
Treatment  Facility  Construction  and 
Operation.  Land  Exchange.  Right-of- 
way  Grants.  Temporary  Use  Permits 
and  Possible  404  Permit.  Tooele 
County  irr.  Due:  August  1. 1988, 
Contact:  John  Stephenson  (801)  524- 
6762. 

Amended  Notices 

EIS  No.  880141.  DSuppl.  NRC.  PA.  Three 
Mile  Island  Nuclear  Power  Station. 
Decontamination/Disposal  of 
Radioactive  Waste  Resulting  from  the 
March  28, 1979  Accident.  Post 
Dcfueling  Monitored  Storage  (TOMS). 
I^ndonderry  Township,  Dauphin 
County.  PA.  Due:  August  1. 1988. 
Contact:  Micheal  Masnik  (301)  492- 
1373. 
Published  FR  5-5-88— Review  period 

extended. 

tlHtird:  )une  28. 1988. 
Ulltiani  D.  Dickerson. 

Dvfiiily  Director.  Office  ofFtderul  Acthitius 
[I  R  Dor.  88-148fif.  Filed  &-3tMW;  8:45  smj 
BiU.ING  CODE  6S60-S»-M 


IFRL-3408-4]  ' 

Sediment  Criteria  Sul>committee  of  the 
Environmental  Effects,  Transport  and 
Fate  Committee  of  the  Science 
Advisory  Board;  Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  notice  is 
hereby  given  that  a  two-day  meeting  of 
the  Sediment  Criteria  Subcommittee  of 
the  Enviromental  Effects,  Transport  and 
Fate  Committee  of  the  Science  Advisory 
Board  (SAB)  will  be  held  on  August  6th 
and  9th,  1988.  The  meeting  will  begin  at 
1:00  p.m.  and  will  be  held  in  the 
Conference  Facilities  (14th  Floor)  of  the 


Environmental  Protection  Agency, 
Region  8,  999  18th  Street.  Denver, 
Colorado  80202-2405.  The  meeting  will 
adjourn  no  later  than  5:00  p.m.  on 
Tuesday. 

The  Subcommittee  has  been  charged 
by  the  Office  of  Water,  Criteria  and 
Standards  Division,  with  the  scientific 
review  of  the  approach  to  be  used  in  the 
derivation  of  sediment  quality  criteria 
for  non-polar  organic  contaminants.  The 
objective  of  this  meeting  is  to  inform  the 
Subcommittee  of  Agency  activities 
concerning  contaminated  sediment,  so 
that  they  can  provide  broad-based 
oversight  to  EPA's  criteria  setting 
approach  as  it  is  being  developed. 
Activities  and  issues  that  will  be 
presented  to  the  Subcommittee  include 
the  national  perspective  or  extent  of 
sediment  contamination,  as  well  as 
regional  or  specific  case  studies, 
including  the  Great  Lakes,  and  Pudget 
Sound,  and  Superfund  sites:  and 
methods  that  may  be  applied  to  set 
criteria  or  criteria  ranges,  such  as 
screening  level  concentrations,  the 
apparent  effects  threshold  method,  and 
the  equilibrium  partitioning  method.  In 
addition,  current  research  activities  that 
are  being  conducted,  for  example, 
methods  validation,  and  future  research 
plans,  such  as  a  sediment  initiative  to 
begin  in  1990,  will  be  described.  Finally, 
the  regulatory  applications  of  sediment 
quality  criteria  w^ill  be  detailed,  and  the 
various  methods  for  setting  criteria  will 
be  compared. 

The  charge  to  the  Subcommittee  will 
be  discussed  and  refined,  and  plans  will 
be  made  for  the  receipt  and  review  of 
the  sediment  quaHty  criteria  document 
for  non-polar  organic  contaminants, 
anticipated  in  November  of  1989.  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  who  wishes  to 
attend,  present  information,  or  receive 
further  details  should  contact  Ms.  Janis 
C.  Kurtz.  Executive  Secrietary  or  Mrs. 
Lutithia  Barbee.  Staff  Secretary  (A-101 
F)  Science  Advisory  Board,  U.S.  EPA. 
401  M  Street  SW.,  Washington.  DC 
Telephone  (202)  382-2552  or  FTS-*-383- 
2552.  Written  comments  will  be 
accepted  and  can  be  sent  to  Ms.  Kurtz  at 
the  address  above.  Persons  interested  in 
making  statements  before  the 
Subcommittee  must  contact  Ms.  Kurtz 
no  later  than  August  1, 1988.  to  be 
assured  of  space  on  the  agenda. 
Donald  G.  Barnes, 
Director.  Science  Advisory  Board. 

bate:  June  24. 1968. 
(FR  Doc.  88-14852  Filed  6-30-88:  8:45  am) 

WLUNS  CODE  eSWKSO-M 
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Environmental  Effects,  Transport  and 
Fate  Committee  of  tt>e  Science 
Advisory  Board;  Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act  Pub.  L.  92-463,  notice  is 
hereby  given  that  a  one-day  meeting  of 
the  Environmental  Effects.  Transport 
and  Fate  Committee  of  the  Science 
Advisory  Board  (SAB)  will  be  held  on 
August  10. 1988.  The  meeting  will  begin 
at  9:00  a.m.  and  will  be  held  in  the 
Conference  Facilities  (14th  Floor)  of  the 
Environmental  Protection  Agency. 
Region  8,  999 18th  Street,  Denver. 
Colorado  80202-2405.  The  meeting  will 
adjourn  no  later  than  5:00  p.m. 

Several  objectives  will  be 
accomplished  at  this  meeting.  First,  the 
Environmental  Effects,  Transport  and 
Fate  Committee  (EET&FQ  will  be 
brought  up  to  date  on  the  activities  of 
the  various  Subcommittees  it  oversees, 
including  the  Municipal  Waste 
Combustion  Subcommittee,  the  Water 
Quality  Advisories  Subcommittee,  and 
the  Sediment  Criteria  Subcommittee. 
The  Committee  will  also  be  informed  of 
activities  ongoing  under  the  Research 
Strategies  Committee,  especially 
regarding  ecological  effects,  the  Global 
Climate  Change  Subcommittee  and  the 
Long-Ranye  Ecological  Research  Needs 
Subcommittee,  since  these  activities  are 
related  to  the  mission  of  the  FJ!T&FC. 

Next  briefings  will  be  provided  from 
Agency  prt»gfam  staff.  The  Office  of 
Research  and  Devtloprnent  will 
descfibe  their  activities  related  to  • 
groundwater  protection,  as  will  the 
Office  of  V\'ater  (OW).  The  committee 
will  also  hear  plans  for  updating  the 
OVVs  Wacer  Quality  Guidelines  for 
Developiog  Criteria,  especially  as  they 
relate  to  the  WQC  for  Ammonia. 
ScleniuiC  and  Aluminum.  Additionally, 
the  act'Vities  of  the  Environmental  Risk 
Assess.-nerit  Forum  especially  as  they 
relate  to  the  Agency's  requirement  to 
develop  resetrch  plans  toward  Reducing 
Uncertainty  in  Risk  Assessment  (RURA) 
will  be  detailed.  Finally,  future  planning 
will  take  place,  including  identiHcation 
of  new  issues  for  1989  and  1990.  such  as 
environmental  monitoring  programs  and 
eco-region  concepts;  and  planning  for  a 
Comn'ittee  workshop  on  Biological 
Indicators  or  Fjidpoints. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  who 
wishes  to  attend,  present  information,  or 
receive  further  details  should  contact 
Ms.  Janis  C.  Kurtz.  Executive  Secretary, 
or  Mrs,  Lutithia  Barbee.  Staff  Secretary 
(A-101  F)  Science  Advisory  Board.  U.S. 
EPA.  401  M  Street  SW.,  Washington. 


Fedtal  Regwtor  /  Vol.  53.  No.  127  /  Friday.  July  1.  1968  /  Notices 


DC.  Telephone  (202)  382-2552  or  FTS-8- 
382-2552.  Written  comments  will  be 
accepted  and  can  be  sent  to  Ms.  Kurtz  at 
the  address  above.  Persons  interested  in 
making  statements  before  the 
Subcommittee  must  contact  Ms.  Kurtz 
no  later  than  August  1. 1988.  to  be 
assured  of  space  on  the  agnndij. 
Donald  G.  Banws, 
Director,  Science  Advisory  BourJ. 

Date:  func  24. 1988. 
[FR  Doc.  88-14853  Filed  6-30-4»:  8;45  am| 
WLUNa  CODE  MM-Sa-K 


[OPTS-44S1 1:  Fm.-340S-3i 

TSCA  Chemical  Testing;  Receipt  of 
Te8t  Data 

agency:  Environmental  Prolei;tion 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  Ihe 
receipt  of  test  data  on 
diethy'cnetriamine  (CAS  No.  111-40-0) 
submitted  pursuant  to  a  firul  test  rule 
under  the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
complianoe  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Slahl.  Acting  Director.  TSCA 
Assistance  Office  rrS~799).  Offico  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Room  EB-44,  401  M 
Street  SW.,  Washington.  DC  20460.  (202) 
554-1404.  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
noti(;e  in  the  Federal  Register  reporting 
the  receipt  of  lest  dat.i  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  uftoi  it  is 
received. 

I.  Test  Data  Submission 

Test  data  for  diethyienctriamine  was 
submitted  by  Union  Carbide 
Corporation  pursuant  to  a  test  rule  at  40 
CFR  799.1)«^,  It  was  received  by  EPA  oft 
June  17. 1968.  The  submission  describes 
a  90-day  (subchronic)  dictuiy  toxicity 
study  with  the  dihydrochloride  salt  of 
DETA  in  albino  rats.  An  oral  subchronic 
toxicity  test  is  required  by  the  test  rule. 
DETA  is  used  primarily  for  production 
of  wet-strength  resins,  epoxy-curing 


agents,  chelating  agents,  lubricating  oil 
and  fuel  additives,  siirfnctants  and 
corrosion  inhibitors. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
sabmission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  submission's  completeness. 

11.  VvMaic  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44511).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  4  p.m..  Monday  throuj^h  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  OfRce.  Room  NE-G004. 
401  M  Street  SW..  Washington.  DC 
20400. 

Authority:  15  U.S.C.  21303. 

Ddted-  fune  23. 1980. 
|.  Mcrenda. 

Director.  Exinting  C/wmicai  Asspssnwnt 
Division.  Office  of  To\ic  Sulmtamufs. 
jl'R  Doc.  88-1-1854  Filed  8-30-88:  8:43  am) 
BiLUNO  COOC  «M&-Ce-M 


FEDERAL  COMMUNtCATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Lozada,  Jose  A.  Ortiz  et  al. 

1.  The  Commission  has  beforeit  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


A4>plic«nC  and  city 
state 


A.  Jose  A.Otiz 
Lozada  Areoitx), 
Puerto  Rico. 

B.  Auho  Matoa.  Jr.  d/ 
tt/a  The  ChMren 
Television  Media: 
ArecitK),  Puerto 
Rico. 

C  Hector  Ne^oni 
Cartagena,  Aiecibo. 
Puerto  Rco. 

D.  Fredrictt  Grimm  d/ 
b/a  MountlaKe 
Productions.  Ltd.; 
Arecibo.  Puerto 
Rico. 


File  no. 


BPCT-86t117KS 
BPCT-8  70211 KE 

aPCT-e70212KK 
BPCT-870212KY 


MM 

dodcet 
r». 


88-289 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  18347.  May  29. 198G. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Jasue  Heading  and  .Applicanl(s) 

Minimum  Separations.  A.  O 
Air  Hazard.  aCD 
EnvirunmtHital  impact  D 
Comparative.  A,  B.  C.  U 
Ultimate.  A.  a  C.  D 

3.  If  there  is  any  non-standardized 
issue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  upplicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  notice.  A  copy  of  the 
complete  1 IDO  in  this  proceeding  is 
available  fur  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc.,  2100  M  Street.  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 

Roy ).  Stewart, 

Chief,  Video  Sen  ices  Division,  Alaas  Media 

Bureau. 

(FR  Doc.  88-14815  Filed  6-30-88:  8:45  amj 

BtLUNQ  CODE  •7t2-01-M 


Applications  for  Consolidated  Hearing; 
Palmetto  Broadcasting  Inc.  of  Morrelfs 
Inlet  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


ApplicanI 

City/ State 

FiteNo. 

MM 

Docket 
No. 

A.  Palmetto  Broadcasting.  Inc.  of  Murrells  Inlet _ _ - 

B.  Intel  Broadcasting  Co _ _ „ 

MurreHs  Inlot.  S.C _.. 

do - 

BPH-870715MO 
BPH-e70724MA 
BPH-S70730MC 
BPM-B70730ME 
8PH-e70730MJ 
8PH-870730MN 
BPH-870730lylO 

88-296 

C.  Olde  Poinl  CATV,  Inc _ 

....  do — ~ 

D  MuiMar  Media  Corporation _ ^ 

E.  GaiY  S.  Moms  &  Nancy  C.  Moms,  a  Genatat  Partnership 

F.  Murrell's  Inlet  Radio  LimiiPd  Partnership „ „ „ 

....xte- 

do.... ~ - 

G.  JenyW.  Oakley _. _ _ 

do 
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Applicant 


H.  Augusta  Radio  Feltowship  Institute.  Inc.  d/b/a  Soutti  Carolina  Radio  Fellowship.. 
I.  RiU  A.  Capobianchi _ 


City/State 


-4to.._ 

...da_ „.. 


FteNo. 


BPH-e70730MV 
BPH-870730MS  (dismissed) 


Docket 
No. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1936. 
The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading,  Applicant(s) 

1.  Fnviroiuncntal,  E 

2.  Air  Hazard.  F 

3.  Financial,  C.  E.  F,  G,  H 

4.  Misrepresentation,  H 

5.  Comparative,  A,  B,  C,  D.  E.  F,  G,  H 

6.  Ultimate.  A,  R  C,  D,  E,  F,  G,  H 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  lf\{  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037  (Telephone  No.  (202)  857- 
3800). 

W.  Ian  Gay, 

Assistant  Chief,  Audio  Services  Division. 

^fass  Media  Bureau. 

|FR  Doc.  88-14816  Filed  6-30-88:  &45  am] 
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FEDERAL  RESERVE  SYSTEM 

The  Fufi  Bank,  Ltd.,  et  aL;  Applications 
To  Engage  de  Novo  in  Permissible 
Nonbanldng  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Banlc  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throiigh  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 


Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  25, 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  Fuji  Bank,  Limited,  Tokyo. 
Jctpan;  to  engage  de  novo  through  its 
subsidiary  Kleinwort  Benson 
Government:  Securities,  Inc.,  Chicago, 
Illinois,  in:  (1)  Underwriting  and  dealing 
in  obligations  of  the  United  States, 
general  obligations  of  states  and  their 
political  subdivisions,  and  other 
obligations  that  state  member  banks  of 
the  Federal  Reserve  System  may  be 
authorized  to  imderwrite  and  deal  in 
under  12  U.S.C.  24  and  335,  including 
bankers'  acceptances  and  certiHcates  of 
deposit,  under  the  same  limitations  as 
would  be  applicable  if  the  activity  were 
performed  by  a  bank  holding  company's 
subsidiary  member  banks  or  its 
subsidiary  nomnember  banks  as  if  they 
were  member  banks  (such  obligations 


being  "eligible  securities"),  pursuant  to 
§  225.25(b)(16)  and  activities  incidental 
thereto,  including  repurchase  and 
reverse  repurchase  transactions  on  such 
securities,  collateralized  borrowing  and 
lending  of  such  securities,  clearing, 
settling,  accounting,  record  keeping  and 
other  ancillary  serxices,  pursuant  to 
§  225.21(a)(2)  of  the  Board's  Regulation 
Y;  (2)  engaging  in  futures,  forward  and 
options  contracts  on  eligible  securities 
for  hedging  purposes  in  accordance  with 
12  CFR  225.142;  (3)  providing  portfolio 
investment  advice  and  research  and 
furnishing  general  economic  information 
and  advice,  general  economic  statistical 
forecasting  services  and  industry  studies 
in  connection  with,  and  as  an  incident 
to.  the  proposed  eligible  securities 
activities,  pursuant  to  §§  225.25(b)(4) 
(iii)  and  (iv)  of  the  Board's  Regulation  Y; 
(4)  acting  as  a  futures  commission 
merchant  ("FCM")  for  affiliated  and 
nonaffiliated  persons  in  the  execution 
and  clearance  on  major  commodity 
exchanges  of  futures  contracts  and 
options  on  futures  contracts  on  bullion, 
foreign  exchange,  government  securities, 
certificates  of  deposit  and  other  money 
market  instruments  that  a  bank  may  buy 
or  sell  in  the  cash  market  for  its  own 
account,  pursuant  to  §  225.25(b)(18)  of 
the  Board's  Regulation  Y  (Applicant 
argues  that  providing  FCM  activities  to 
afniiates  is  permissible  under 
§  225.25(b)(18)  or,  alternatively, 
permissible  under  sections  4(c)(1)(C) 
and  4(c)(8)  of  the  BHC  Act.);  (5) 
providing  investment  advice  including 
counsel,  publication,  written  analyses 
and  reports,  with  respect  to  the 
purchase  and  sale  of  futures  contracts 
and  options  on  futures  contracts, 
pursuant  to  §  22S.25(b)(19)  of  the  Board's 
Regulation  Y.  Applicant  has  also  applied 
for  approval  to  acquire  indirectly 
through  the  company,  one  percent  of  the 
voting  shares  of  Liberty  Brokerage,  Inc. 
an  inter-dealer  blind  broker  of 
government  securities. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW..  Atlanta,  Georgia    • 
30303: 

1.  CB&T Bancshares,  Inc.,  Columbus,   ■ 
Georgia;  to  engage  de  novo  through  its 
subsidiary  Georgia  Interchange 
Network,  Inc.,  Atlanta,  Georgia,  in  (1) 
Providing  consulting  services  to  member 
and  nonmember  depository  institutions 
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to  assist  in  the  development  of 
institution-specific  marketing  and 
promotional  EFT  programs  in  such  areas 
us  ATM  side  selection,  card  design.  EFT 
program  graphics,  customer  and 
employee  education  and  promotion, 
strategic  EFT  marketing  planning  and 
advertising  and  publib  relations 
planning;  (2)  providing  consulting 
services  relating  to  EFT  operations, 
including,  among  other  things,  hardware 
and  software  selection.  ATM/POS 
installation,  telecommunications,  card 
plastic  production,  encoding  and 
distribution,  and  transaction  set 
selections:  (3)  providing  consulting 
services  of  EFT  issues  to  senior  officers 
of  member  and  nonmember  depository 
institutions;  (4]  organizing  and 
coordinating  EFT  research  studios 
sponsored  by  participating  institutions 
and/ur  processors;  (5)  assisting 
participating  institutions  to  establibh 
disaster  recovery  plans  in  areas  such  as 
equipment,  personnel,  operations 
documentation,  system  software, 
transportation,  environmental  and 
contractual  considerations  and  test 
plans  and  execution.  The  activities  are 
permissible  pursuant  to  S  22S.2S(h)(11) 
of  the  Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W,  Green,  Vice 
President)  1010  Market  Street,  San 
Francisco,  California  94105: 

1.  Business  Bancorp,  San  Jose, 
California,  to  engage  de  novo  in 
providing  data  processing  services 
permissible  under  §  225.25(b)l7)  of  the 
Hoard's  Regulation  Y  (which  is  an 
expansion  of  the  data  processing 
services  currently  provided). 

Dgitrd  of  Governors  of  the  Fuderal  Reserve 
System.  )une  27. 1988. 
WilUam  W.  Wiles,  .    ' 

Secretary  of  the  Board. 
[FR  Ooc.  88-14817  Filed  6-30-68;  8:45  am) 
MLUNO  COM  WIO-ei-M 


Granit*  State  Banksharet,  Inc.,  at  al.; 
Formationa  of;  Aequlsltiona  by;  and 
Mergers  of  Bank  Holding  Com|»anie* 

The  companies  listed  in  this  notice 
hove  applied  for  the  Board's  approval 
under  section  3  of  the  Bunk  Holding 
Company  Act  (12  ir.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Fedeml 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  21. 
198a 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  FVesident),  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Granite  State  Banksfiarvs,  Inc., 
Keene,  New  Hampshire;  to  merge  with 
First  Peterborough  Bank  Corp.. 
Peterborough.  New  Hampshire,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Peterborough,  Peterborough, 
New  Hampshire. 

2.  Mercantile  Capital  Corp.,  Boston. 
Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Mercantile  Bank  and  Trust  Company, 
Boston,  Massachusetts. 

B.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President),  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Apple  Bancorp,  Inc.,  New  York. 
New  York:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Apple  Bank  for  Savings. 
New  Yoric.  New  York.  Apple  Bank'  for 
Savings  operates  a  savings  bank  life 
insurance  department  end  engages 
through  its  subsidiary.  Apple  Associates 
of  New  York.  Inc.,  in  acting  as  agent  or 
broker  in  the  sale  of  life  insurance  and 
annuities:  Applicant  commits  to  divest 
the  activities  of  Apple  Associates  of 
New  York.  Inc.  within  two  years  of  the 
date  of  consummation,  with  activity 
during  that  two-year  period  limited  to 
renewal  of  existing  policies. 

2.  Banco  Bilbao-Vizcaya,  S.A..  Bilbao, 
Spain;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Banco  Comercial  de 
Mayaguez,  Mayaguez,  Puerto  Rico. 

C.  Federal  Reserra  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President).  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  National  Penn  Bancshares,  Inc.. 
Boyertown.  Pennsylvania;  to  acquire  up 
to  24.9  percent  of  the  voting  shares  of 
First  Capitol  Bank  (in  organization), 
York,  Pennsylvania. 


D.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President).  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Richwood  Bancshares,  Inc., 
Richwood.  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of*rhe 
Richwood  Banking  Company.  Richwood. 
Ohio. 

E.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President),  104 
Marietta  Street  NW..  Atlanta,  Georgia 
30303: 

1.  Terrabank  Holding  Corporation, 
Miami.  Florida:  to  become  a  bank 
holding  company  by  acquiring  1C>0 
percent  of  the  voting  shares  of 
Terrabank  National  Association.  Miami. 
Florida. 

F.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President).  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Edgewood  Bancshares,  Inc., 
Countrj'side.  Illinois;  to  merge  with 
Edgemark  Financial  Corporation, 
Countryside,  Illinois,  and  thereby 
indirectly  acquire  Edgemark  Bank — 
Lombard,  Lombard,  Illinois. 

2.  Edgewood  Bancshares,  Inc., 
Countryside.  Illinois;  to  merge  with 
Cosmopolitan  Financial  Sen-ices,  Inc.. 
Countr>'side.  Illinois,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Lockport.  Lockport,  Illinois; 
Mcrf.handise  National  Bank  of  Chicago, 
Chicago,  Illinois,  and  Edgemark  Bank — 
Roscmont.  Rosemont,  Illinois. 

4.  Mid-Citco  Incorporated.  Chicago, 
Illinois:  to  acquire  100  percent  of  the 
voting  shares  of  Union  Bank  &  Trust 
Company.  Oklahoma  City,  Oklahoma. 

5.  Western  Illinois  Bancorp.  Inc., 
Chicago.  Illinois:  to  become  a  bank 
holding  company  by  acquiring  50.01 
percent  of  the  voting  shares  of  The  First 
National  Bank  in  Blandinsville. 
Blandinsville.  Illinois. 

G.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President),  411 
Locust  Street  St.  Louis.  Missouri  63166: 

\.  Magna  Group,  Inc.,  Belleville, 
Illinois  (through  its  wholly  owned 
subsidiary  Mascoutah  Acquisition 
Company,  Wilmington,  Delaware);  to 
become  a  bank  holding  company  by 
acquiring  100  percentof  the  voting 
shares  of  First  Bancorp  of  Mascoutah.. 
Ltd..  Mascoutah.  Illinois,  and  thereby, 
indirectly  acquire  First  National  Bank  in 
Mascoutah,  Mascoutah,  Illinois. 

H.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice 
President).  925  Grand  Avenue.  Kansas 
City.  Missouri  64196: 

1.  Cedar  Financial  Holding.  Inc..    .       ' 
Fordyce.  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 
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percent  of  the  voting  shares  of  Cedar 
Security  Bank.  Fordyce,  Nebraska. 

2.  Financial  Partners,  Inc.,  Worland, 
Wyoming:  to  become  a  bank  bokling 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of 
Stockgrowers  State  Bank.  Worland. 
Wyoming. 

3.  Hasaenstab  Management  Co.,  Inc.. 
Humphrey.  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Farmers 
State  Bank.  Humphrey.  Nebraska. 

4.  Peoples,  Inc.  Ottawa,  Kansas;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Peoples  Savings,  Inc..  Ottawa. 
Kansas,  parent  of  Peoples  National  Bank 
of  Ottawa.  Ottawa.  Kansas. 

5.  Telluride  Bancorp,  Ltd..  Telluride, 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of  Bank  of 
Telluride.  Tetiiuide.  Cok>rado. 

Board  of  Goveniors  of  the  Federal  Reserve 
System.  June  27, 1988. 
WUIiam  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  88-14818  Filed  6-30-88:  &45  am| 
BttJJNQ  COOC  SIM-CVM 

Change  In  Bank  Control;  AcquisHlorts 
of  Shares  of  Banks  or  Bank  Holding 
Companies;  John  O.  Kally,  et  al. 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  US.C.  181 7(j))  and 
§  225.41  of  the  Board's  ReguiaUon  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  21, 198a 

A.  Federal  Reserve  Bmk  ol 
Minneapolis  (James  M.Xyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Mr.  John  D.  Kelly.  Fargo.  North 
Dakota;  to  retain  an  additional  2.4 
percent  of  the  voting  shares  of  Lamb's 
Bancorporation.  Ltd..  Michigan.  North 
Dakota,  and  thereby  indirectly  acquire 
Lamb's  Bank  of  Michigan  City, 
Michigan.  North  Dakota. 


B.  Federal  Reserve  Bank  of  Dallas  (W. 

Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Mr.  David  A.  Hartman,  EI  Paso, 
Texas;  to  acquire  79.65  percent  of  the 
voting  shares  of  Central  Texas 
Bancshares,  Inc.,  Austin,  Texas,  and 
thereby  indirectly  acquire  Guaranty 
National  Bank,  Austin,  Texas. 

2.  Mr.  John  E.  Hartman.  El  Paso. 
Texas;  to  acquire  11.37  percent  of  the 
voting  shares  of  Central  Texas 
Bancshares,  Inc..  Austin.  Texas,  and 
thereby  indirectly  acquire  Guaranty 
National  Bank,  Austin.  Texas. 

3.  Mr.  Wayne  P.  Hartman, 
Minneapolis.  Minnesota;  to  acquire  3.79 
percent  of  the  voting  shares  of  Central 
Texas  Bancshares.  Inc^  Austin.  Texas, 
and  thereby  indirectly  acquire  Guaranty 
National  Bank,  Austin,  Texas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  Donald  K.  Barton,  Salt  Lake  City, 
Utah;  to  acquire  up  to  2XiM  percent  of 
the  voting  shares  of  Bank  of  Ephraim, 
Ephraim,  Utah. 

2.  Mr.  Larry  A.  Shehaday,  Fresno, 
California;  to  acquire  a  maximum  of  7.3 
percent  of  the  voting  shares  of  Fresno 
Bancorp,  Fresno,  California,  and  thereby 
indirectly  acquire  Bank  of  Fresno, 
Fresno,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  27. 1968. 

William  W.  Wiles, 

Secretary  of  dte  Board. 

(FR  Doc.  88-14819  Filed  6-30-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offtoe  of  the  Secretary 

Agency  Forms  Sutunitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  June  24, 1988. 


Public  Heattfa  Service 

(Call  Reports  Clearance  OfTicer  on  202-245- 
2100  for  copies  of  package) 

Center  for  Disease  Control 

1.  Trade  Named  Products  Ingredient 
Clarification— 0920-0135— This 
information  collection  activity  is 
necessary  to  complete  the  National 
Occupational  Exposure  Survey  (NOES), 
This  data  base  is  used  by  NIOSH  and 
others  to  suggest  priorities  for  research 
activities,  and  to  identify  occupational 
groups  with  a  potential  for  elevated 
health  risk.  Product  manufacturers  area 
the  respondent  group.  Respondents: 
Business  or  other,  for  profit  Number  of 
Respondents:  4.000;  Frequency  of 
Response:  On  occasion;  Estimated 
Annual  Burden:  ai67. 

2.  National  Household  Seroprevalence 
Survey  (NHSS)— Pilot  Studies— NEW— 
To  determine  the  feasibility  of  and  best 
approaches  for  a  National  Household 
survey  of  HIV  seroprevalence.  The 
purpose  of  the  NHSS  are  to  estimate  the 
number  of  persons  in  the  U.S.  currently 
infected  with  HTV,  the  number  of  new 
infections  each  year,  the  extent  of 
heterosexual  transmission,  and  the  size 
and  location  of  populations  at  highest 
risk  to  target  prevention  efforts, 
(Including  testing,  counseling,  and 
education/information):  to  evaluate  the 
impact  of  prevention  efforts;  and  to 
determine  the  future  needs  for  health- 
care and  social  service.  Respondents: 
Individuals  or  Households.  Number  of 
Respondents:  10.977;  Frequency  of 
Response:  On  Occasion;  Estimated 
Annual  Burden:  2,880  hours. 

3.  Cancer  Patients  in  a  Case-Control 
Study  of  Pancreatic  Cancer  Among 
Blacks  and  Whites — Questionnaire  for 
Next  of  Kin — ^NEW — ^In  an  ongoing  case- 
control  study  of  pancreatic  cancer, 
direct  interviews  could  not  be  obtained 
for  a  high  proportion  of  patients  because 
of  the  poor  survival  associated  with  this 
disease.  The  purpose  of  this  adjunct 
study  is  to  determine  if  pancreatic 
cancer  patients,  who  were  not 
interviewed  because  of  death,  are 
different  from  those  who  were 
interviewed  with  regard  to  key  potential 
risk  factors  for  pancreatic  cancer. 
Respondents:  Individaals  or 
Households;  Frequency  of  Response: 
Single  Time  Study;  Estimated  Annual 
Burden:  60  hours. 

OMB  Desk  Officer  Shannah  Koss- 

McCallum. 
OMB  Desk  O^icer.  Shannah  Koss- 

McCallum. 
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Social  Security  AdministratioD 

(Call  Reports  Clearance  OrTicer  on  301-665- 
4149  for  copies  of  package) 

1.  Statement  Regarding  Date  of  Birth 
and  Citizenship — 0960-0016— The 
information  collected  by  this  form  is 
used  by  the  Social  Security 
Administration  in  conjunction  with 
other  evidence  to  establish  a  claimant's 
age  or  citizenship  when  better  proofs 
are  not  available.  Respondents: 
Individuals  or  Households-  Number  of 
Respondents:  24,000;  Frequency  of 
Respondents:  On  Occasion;  Estimated 
Annual  Burden:  4,000  hours. 

2.  Request  to  Obtain  Certain  Financial 
Data  from  States  Which  Administer 
Their  Own  Supplementary  Payments 
Programs— 0960-0240— The  information 
requested  is  needed  by  the  Social 
Security  Administration  to  determine  if 
certain  States  are  in  compliance  with 
the  "passalong"  provisions  of  the  Social 
Security  Act.  Respondents:  States  or 
Local  goveriiments;  Number  of 
Respondents:  26;  Frequency  of 
Response:  Quarterly  and  Annually; ' 
Estimated  Annual  Burden:  71  hours. 
OMB  Desk  Officer,  Shannah  Koss- 

McCallum. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  OfTicer  on  301-1194- 
1238  for  copies  of  paclcage) 

1.  Information  CoUectioh 
Requirements  for  Corf  s  Contained  in  42 
CFR  4eS;Se.  485.60,485.64, 485.66  and 
405.262 — ^NEW — In  erder  to  participate 
in  MRDICARE/MEDICAID  as  a  corf 
provider  of  services,  providers  must  be 
itt  compliance  with  the  standards  for 
coverage  set  forth  in  regulations. ' 
Respondents:  State  or  local        •••\*''- .. 
Govemment;-Number  of  Respondents: 
162;  Frequency  of  Response:  On 
Occasion;  Estimated  Annual  Burdeti: 
77.014  hours. 

OMB  Oesk  Officer  Allison  Herron. 
Office  of  Human  Development  Services 

(Call  Reports  Clearance  OffiCttr  on  202-472- 
4415  for  copies  of  package)' 

1.  PoUow-Up  of  Youth  Using  Runaway 
and  Homeless  Tputh  t}enter»— NEVV-^ 
Evaluation  of  Services  and  long-ternii  / 
effects  of  services  provided -by  amaway 
and  homeless  youth-centers  will  b^  used 
by  progrlt^in  managers  and  child  welfare 

■  pk^ning  and  administrative  staffs  to . 

improve  their  overall  effectiveness. 

Respondents:  Individuals  or 
^  Households:  Number  of  Respondents: 

880;  Frequency  of  Response:  1;  .       .     , 

Estimated  Aimual  Burden:  751  hours-. 

2.  Final  Rule  for  the  Child  Abuse 
Prevention  and  Treatment  Act— 0080- 
0164 — New  requirement  for  States  to 
establish  programs  and/or  procedtires 


within  the  child  protective  services 
system  to  response  to  reports  of 
medicine  neglect,  including  instances  of 
withholding  medically  indicated 
treatment  from  disabled  infants' with 
lifesaving  conditions.  Respondents: 
State  or  local  Governments;  Number  of 
Respondents:  57;  Frequency  of 
Response:  1;  Estimated  Annual  Burden: 
4,560  hours. 
OMB  Desk  Officer  Shannah  Koss- 

McCallum. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Offlcer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100 

HCFA:  301-594r-l238 

FSA:  202-245-0652 

SSA:  301-065-4149 

OS:  202-245-6511 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address;  OMB  Reports 
Management  Branch,  New  Executive 
Offlce  Building,  Room  3208,  Washington, 
DC  20503,  Attn:  Shannah  Koss- 
McCallum. 

Date:  June  za  igsa 
lames  V.  Oberthaher, 

Deputy  Assistant  Secretary  for  Information 
Resources  SfanagemenL 
(FR  Doc.  88-14886  Filed  ft-30-88;  8:45  Mm) 

BILLMO  COOC  41SO-04-M 


Centers  for  DlwsM  Control 

Committees;  EstaliNshment,  Renewals, 
Terminations,  etc  j  DIalietes 
Translation  and  Community  Control 
Programs,  Technical  Advisory 
Committee 

action:  Notice  of  establishment- 
Technical  Advisory  Committee  for  , 
Diabetes  Translation  and  Community 
Control  Programs. 

Pursuant  to  Federal  Advisory- 
Committee  Act.  5  U.S.C.  Appendi)(  2,  the 
Centers  for  Disease  ControHCDC) 
annoiuicesthe  establishment  by  the . 
Secretary  of  Health  and  Human 
Services,  on  June  15, 1988,  of  the 
following  Federal  advisory  committee; 

Designation:  Technical  Advisory 
Committee  for  Diabetes  Translation  and. 
•  Community  Control  Programs. 

Purpose:  This  Committee  will  adyise 
the  Director,  Centers  for  Disease 
Control,  regarding  priorities  and  feasible 
goals  for  translation  activities  and 


community  control  programs  designed  to 
reduce  morbidity  and  mortality  from 
diabetes  and  its  complications.  The 
Committee  will  advise  regarding 
policies,  strategies,  goals  and  objectives, 
and  priorities;  identify  research 
advances  and  technologies  ready  for  . 
translation  into  widespread  community 
practice;  recommend  ptiblic  health 
strategies  to  be  implemented  through 
community  interventions;  advise  on 
operational  research  and  outcome 
evaluation  methodologies;  identify 
research  issues  for  further  clinical 
investigation;  and  advise  regarding  the 
coordination  of  programs  with  Federal, 
voluntary  and  private  resources 
involved  in  the  provision  of  services  to 
people  with  diabetes. 

Authority  for  this  Committee  will 
expire  June  15, 1990.  unless  the 
Secretary  of  Health  and  Human 
Services,  with  the  concurrence  of  the 
Committee  Management  Secretariat. 
General  Services  Admmistration. 
formally  determines  that  continuance  is 
in  the  public  interest. 

Dated:  June  27.  isea 
ElvfaiHilyM. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
(FR  Ooc.  88-14860  Filed  6-30-88;  8:4S  am] 
BtUMfi  COM  41S0-1S-M 


Preventidn  Centers  Qrant  Review 
Committee,  Meeting 

ACnow;  Notice  of  meeting. -  •■■  ■ 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
Control  announces  the  following 
Committee  meeting: 

Name:  Prevention  Centers  Grant  Review 
Committee. 

Time  and  Date:  8:30  a.m.-5M>  p.m..  July  18- 
2a  1968. 

Place:  Days  Hotel  at  Lenox,  3377  Pcachtree 
Road.  ^fE.,  Atlanta.  Georgia  30326. 

Status:  Open  to  the  public,  limited  by  the 
space  available.  8:3O-e-J0  a.m..  July  18. 1988. 
Closed  9:30  a.m..  July  lfr-«KX)  p.iil..  |ii|y  ZK 
1968. 

'  '  Purpose:  This  Cbmadttee  is  charged  with 
advising  the  Secratvy  «f  Health  end  tiumaa 
Servlcet.  the  AssislSBt  aoovtary  for  Uadtfa. 
and  the  Director>  Cantertfor  Disease  Control 
.  regarding  ^e  sd^tific  merit  and  technjcal 
feasibility  of  gr«nt  applicationf  relating  to  the 
establishment,  maintenance,  and  operation  of 
centers  for  research  and  demonstration  with 
respect  to  health  promotion  and  disease 
prevention. 

Agenda>  Agenda  items  for  the  meeting  will 
include  annoiincements,  discussion  of  review 
procedures,  and  review  of  grant  applications. 
Beginning  at  9:30  a.m.,  Monday.  July  JB, 
through  5:00  p.m.,  Wednesday,  July  20,  the 


Committee  will  conduct  its  review  of  grant 
applicutiuns.  This  portion  of  the  meeting  will 
l)e  closed  to  the  public  in  accordHncc  with 
provisions  set  forth  in  section  552b(c)(6).  1  itie 
5  U.S.  Code,  and  the  Delerminufion  of  the 
Director.  Centers  for  Disease  Control, 
pursuant  to  Pub.  L.  92-463. 

Agenda  items  are  subject  to  chisnge  as 
priorities  dictate. 

Contact  Person:  Steven  L  Solomon.  .M.D.. 
Assistant  Director  for  I»revention,  Training 
and  Laboratory  Program  Office.  Centers  for 
Disease  Control  (24  EP-180).  1600  Clifton 
Road  NE..  Atlanta,  Georgia  30333.  Telephone: 
FTS:  2.36-1986,  Commercial:  4(M/639-19«3. 

Dated:  |une  27. 1988. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 

Centers  for  Disease  Control. 

|FR  Doc.  88-14861  Filed  6-30-88:  8;45  am] 

BtLt-MG  COOE  4160-1S-M 


Food  and  Drug  Administration 
(Docket  No.  88N-02421 

Hydrocortisone  Acetate  and 
Pramoxine  Hydrochloride;  Drugs  for  , 
Human  Use;  Proposal  To  Withdraw 
Approval;  Opportunity  for  a  Hearing 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
withdraw  approval  of  abbreviated  new 
drug  applications  (ANDA's)  for  fixed- 
combination  drug  products  that  contain 
hydrocortisone  acetate  and  pramoxine 
hydrochloride,  and  is  offering  an 
opportunity  for  a  hearing  on  the 
proposal.  The  proposal  to  withdraw 
approval  is  based  on  a  flnding  that  the 
drug  products  lack  substantial  evidence 
of  effectiveness  in  that  there  is  no 
evidence  that  hydrochloride  contributes 
an  effect  to  the  combination  drug.  These 
combination  drug  products  are  used  for 
relief  of  the  inflammatory  and  pruritic 
manifestations  of  corticosferoid- 
responsive  dermatoses. 
DATES:  Requests  for  a  hearing  are  due 
on  or  before  August  1, 1988:  data  in 
support  of  a  hearing  request  are  due  on 
or  before  August  30, 1988. 
ADDRESS:  Requests  for  a  hearing, 
supporting  data,  and  other  comments 
should  be  identified  with  Docket  No. 
88N-0242.  and  submitted  to:  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  I.  Ellsworth,  Center  for  Drug 
Evaluation  and  Research  (HFD-3R6). 
Food  and  Drug  Administration,  56(X) 
Fishers  Lane.  Rockville,  MD  20857.  .301- 
295-8041. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  April  28, 
1971  (36  FR  7982),  FDA  announced  its 
effectiveness  conclusions,  under  the 
agency's  Drug  Efficacy  Study 
Implementation  program,  concerning 
topical  corticosteroids.  The  agency 
concluded  that  the  listed  topical 
corticosteroids,  including 
hydrocortisone  acetate,  were  effective 
for  symptomatic  relief  and  adjunctive 
treatment  of  various  steroid-responsive 
dermatoses.  The  agency  also  announced 
the  acceptability  of  AiNDA's  for  these 
products. 

In  the  mid-1970's,  FDA  approved 
ANDA's  for  drug  products  in  cream  and 
lotion  form  sold  under  the  trade  name 
"Pramosone,"  which  contained 
hydrocortisone  acetate  and  pramoxine 
hydrochloride.  The  labeling  of  the 
products  listed  only  hydrocortisone 
acetate  as  an  active  ingredient  and 
contained  claims  relating  only  to 
hydrocortisone.  The  agency  approved 
the  products  as  single-active-ingredient 
hydrocortisone  acetate  products  under 
the  conditions  of  approval  announced  in 
the  April  1971  notice  as  amended  by 
notices  published  in  the  Federal  Register 
of  June  1, 1973  (38  FR  14424)  and 
September  22, 1975  (40  FR  43531). 
Subsequently,  FDA  recognized  that  the 
pramoxine  component  was  an  active 
ingredient  (a  local  anesthetic)  and 
required  disclosure  of  this  information 
in  the  labeling.  However,  the  agency  did 
not  permit  any  labeled  indications 
regarging  the  therapeutic  effects  of  the 
pramoxine  component  pending 
evaluation  of  the  product  as  a 
combination  drug.  Other  ANDA's  for 
hydrocortisone  acetate  and  pramoxine 
hydrochloride  combination  drug 
products  were  subsequently  approved 
under  the  same  conditions  of  approval 
as  applied  to  the  Pramosone  ANDA's. 

The  Center  for  Drug  Evaluation  and 
Research  has  evaluated  the 
effectiveness  of  a  fixed-combination  of 
hydrocortisone  acetate  and  pramoxine 
hydrochloride  and  finds  no  evidence 
that  the  pramoxine  component 
contributes  an  effect  to  the  combination 
drug  (21  CFR  300.50).  Accordingly  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research  proposes  to 
withdraw  approval  of  the  following 
ANDA's  that  provide  for  fixed 
combinations  of  hydrocortisone  acetate 
and  pramoxine  hydrochloride: 

ANDA  83-213;  Pramasone  Topical 
Lotion;  Femdale  Laboratories,  Inc.. 
780W.  Eight  Mile  Rd.,  Femdale,  MI 
48220. 

ANDA  83-778;  Pramosone  Topical 
Cream;  Femdale  Laboratories,  Inc., 


ANDA  85-368;  Pramosone  Topical 
Cream;  Femdale  Laboratories.  Inc.. 

ANDA  85-979:  Pramosone  Topical 
Cream;  Ferndale  Laboratories.  Inc.. 

A.NDA  85-980;  Pramosone  Topical 
Cream;  Femdale  Laboratories,  Inc., 

ANDA  86-195:  Protofoam-HC  Topical 
Aerosol;  Reed  &  Camick,  1  New 
England  Ave.,  Piscataway.  N)  08855. 

ANDA  86-457;  Epifoam  Topical 
Aerosol;  Reed  &  Camrick. 

ANDA  89-440:  Hydrocortisone 
Acetate  and  Pramoxine  Hydrochloride 
Topical  Aerosol  Foam;  Copely 
Pharmaceutical,  Inc.,  881  E.  First  St.. 
Boston,  MA  02127. 

II.  Notice  of  Opportunity  for  Hearing 

On  the  basis  of  all  the  data  and 
information  available  to  him,  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research  is  unaware  of 
any  adequate  and  well-controlled 
clinical  investigation,  conducted  by 
experts  qualified  by  scientific  training 
and  experience,  meeting  the 
requirements  of  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355)  and  21  CFR 
314.126(b)  and  300.50,  and  demonstrating 
the  effectiveness  of  the  dmg  products 
listed  above. 

Therefore,  notice  is  given  to  the 
holders  of  the  ANDA's  listed  above,  and 
to  all  other  interested  persons,  that  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research  proposes  to 
issue  an  order  under  section  505(e)  of 
the  act,  withdrawing  approval  of  the 
ANDA's  and  all  amendments  and 
supplements  thereto  on  the  ground  that 
new  information  before  him.  evaluated 
together  w<th  the  evidence  available  to 
him  at  the  time  of  approval  of  the 
ANDA's,  shows  there  is  a  lack  of 
substantial  evidence  that  the  products 
will  have  the  effects  they  purport  or  are 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

In  accordance  with  section  505  of  the 
act  and  21  CFR  Part  314,  the  applicants 
are  hereby  given  an  opportunity  for  a 
hearing  to  show  why  approval  of  the 
ANDA's  should  not  be  withdrawn. 

An  applicant  who  decides  to  seek  a 
hearing  shall  file:  (1)  on  or  before  August 
1, 1988.  A  written  notice  of  appearance 
and  request  for  hearing,  and  (2)  on  or 
before  August  30, 1988,  the  data, 
information,  and  analyses  relied  on  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.200.  Any  other  interested  person 
may  also  submit  comments  on  this 
proposal  to  withdraw  approval.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  a  hearing. 


BEST  COPY  AVAILABLE 
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a  notice  of  appearance  and  request  for  a 
hearng.  a  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  a  hearing  are  contained  in  21 
CFR  314.200. 

The  failure  of  an  applicant  to  Hie  a 
timely  written  notice  of  appearance  and 
request  for  hearing,  as  required  by  21 
CFR  314.200,  constitutes  an  election  by 
that  person  not  to  make  use  of  the 
opportunity  for  a  hearing  concerning  the 
action  proposed  and  a  waiver  of  any 
contentions  concerning  the  legal  status 
of  that  person's  drug  product. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  speciHc  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  that  precludes  the  withdrawal  of 
approval  of  the  applications,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  of  opportunity  for  hearing  are  to 
be  filed  in  four  copies.  Except  for  data 
and  information  prohibited  from  public 
disclosure  under  21  U.S.C.  331{))  or  18 
U.S.C.  1905.  the  submissions  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  0  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees.  502. 
505,  52  Stat.  1050-1053  as  amended  (21 
U.S.C.  352,  355))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82). 

Dated:  )une  22. 1988. 
Carl  C.  Peck. 

Director.  Center  for  Drug  Evaluation  and 

Research. 

|FR  Doc.  8ft-14876  Filed  6-30-88;  8:45  am) 
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Health  Care  Financing  Administration 

(BERC-499-N] 

Medicare  and  Medicaid  Programs; 
iCD-9-CM  Coordination  and 
Maintenance  Committee  Meeting 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 


summary:  This  notice  announces  the 
next  meeting  of  the  International 
Classification  of  Diseases,  Ninth 
Revision.  Clinical  Modification  (ICD-ft- 
CM)  Coordination  and  Maintenance 
Committee.  The  public  is  invited  to 
participate  in  the  discussion  of  the  topic 
areas. 

DATES:  The  meeting  will  be  held  on 
Thursday  and  Friday.  July  21  and  22. 
1988.  from  9:00  a.m.  to  5:00  p.m.  Eastern 
Dayli^t  Saving  Time. 

ADDRESS:  The  meeting  will  be  held  in 
Room  703A  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue 
SW.,  Washington,  DC. 

FOR  FURTHER  INFORMATHM  CONTACT: 

jan  Niessing  (301)  966-5319. 

SUPPLEMENTARY  INFORMATION:  The 

ICD-9-CM  is  the  clinical  modirication  of 
the  World  Health  Organization's 
International  Classification  of  Diseases. 
Nintli  Revision.  It  is  the  coding  system 
required  for  use  by  hospitals  and  other 
health  care  facilities  in  reporting  both 
diagnoses  and  surgical  procedures  for 
Medicare,  Medicaid,  and  all  other 
health-related  DHHS  programs.  The 
work  of  the  ICD-9-CM  Coordination 
and  Maintenance  Committee  will  allow 
this  coding  system  to  continue  to  be  an 
appropriate  reporting  tool  for  use  in 
Federal  programs. 

The  Committee  is  composed  entirely 
of  representatives  from  various  Federal 
agencies  interested  in  the  International 
Classification  of  Diseases  (ICD)  and  its 
modification,  updating,  and  use  for 
Federal  programs.  It  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
and  the  Health  Care  Financing 
Administration. 

At  this  meeting,  the  Committee  will 
discuss:  endoscopic  procedures  of  the 
gastrointestinal  system;  orthopedic 
procedures;  spinal  fusion;  excision  of 
acoustic  neuroma  and  other  cranial 
lesions;  coronary  arteriography  using 
two  catheters;  extracorporeal  lithotripsy 
of  the  gall  bladder  photon 
absorptiometry;  endoscopic  retrograde 
cholangiopancreatography;  acute 
exacerbation  of  COPD:  ICD-IO  update: 
and  other  topics. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Program;  No.  13.773,  Medicare — 
Hospital  Insurance  Program;  No.  13.774, 
Medicare — Supplementary  Medical 
Insurance) 

Dated:  |une  22. 1988. 
William  L.  Roper. 

Administrator,  Health  Care  Financing 
Administration. 
[FR  Doc.  88-14890  Filed  fr-30-88;  8:45  am] 

BILUMO  COOC  41IIMI1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

( AA-15(MW-4830-1 1-AOVB-2410] 

Call  for  District  Advisory  CouncH 
Nominations 

AOENCV:  Bureau  of  Land  Management. 

Interior. 

action:  Call  for  Nominations  for  District 

Advisory  Councils. 

summary:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  to  All  those 
positions  for  which  terms  expire  this 
year  on  each  of  the  Bureau  of  Land 
Management's  52  district  advisory 
councils.  Each  council  has  four  such 
positions  to  fill — except  the  California 
Desert  District  Advisory  Council  and  the 
Northern  Alaska  Advisory  Council,  each 
of  which  has  five  such  positions  to  fill. 

Each  affected  council  comprises  10 
members,  excsfit  the  California  Desert 
District  Advisory  Council  and  the 
Northern  Alaska  Advisory  Council, 
which  comprise  15  and  11  members, 
respectively.  Under  the  staggered-term 
arrangement  instituted  by  the  Secretary 
of  the  Interior  in  1982.  the  terms  of  five 
members  on  the  California  Desert 
District  Advisory  Council  and  the  terms 
of  four  members  on  each  of  the 
remaining  51  councils  will  expire  on 
December  31, 1988.  The  Northern  Alaska 
Advisory  Council  has  five  positions  to 
fill  because  its  membership  is  being 
increased  from  10  to  11  members. 
Current  council  members  may  be 
reappointed  or  new  members  may  be 
appointed.  However,  the  eligibility  of 
current  council  members  for 
reappointment  may  be  affected  by 
governing  regulations  (43  CFR  1784.3(b). 
revised  as  of  October  1. 1987). 
Appointments  made  by  the  Siecretary 
pursuant  to  this  call  will  assure 
continued  representation  of  specific 
categories  of  interest  on  each  council. 
The  new  terms  will  expire  December  31. 
1991. 

To  ensure  council  membership  that  is 
balanced  in  terms  of  categories  of 
interest  represented  and  functions 
performed,  nominees  must  be  qualified 
to  provide  advice  in  specific  areas 
identified  with  each  council  position 
now  up  for  appointment.  Categories  for 
specific  councils  will  be  announced 
through  local  news  releases  in  the 
appropriate  States  and  Districts  and  will 
include  the  following: 

Elected  General  Purpose  Government 
Environmental  Protection 
Recreation 

Renewable  Resources  (livestock,  forestry, 
agriculture) 
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Non-Renewable  Resources  (mining,  oil  and 

gas,  extractive  industries) 
TraRsportation/RightS'Of-Way  (or  occupancy 

issues) 
Wildlife 
Public-at-Large. 

The  purpose  of  the  councils  is  to 
provide  informed  advice  to  the 
respective  District  Managers  on  the 
management  of  the  public  lands. 
Members  will  serve  without  salary,  but 
will  be  reimbursed  for  travel  and  per 
diem  expenses  at  current  rates  for 
Government  employees. 

Each  council  normally  will  meet  at 
least  twice  annually.  Additional 
meetings  may  be  called  by  the  District 
Manager  or  his  designee  in  connection 
with  special  needs  for  advice. 

Persons  wishing  to  nominate 
individuals  or  to  be  nominated  to  serve 
on  an  advisory  council  should  contact 
the  appropriate  District  Manager  of  the 
Bureau  of  Land  Management  at  the 
corresponding  District  Office  address 
below  to  ascertain  which  categories  of 
interest  are  to  be  represented.  They 
should  then  provide  the  District 
Manager  with  the  names,  addresses, 
professions,  and  other  biographic  data 
of  qualified  nominees. 
DATE:  All  nominations  should  be 
received  by  August  1, 1988. 
ADDRESSES:  The  Districts  and  their 
mailing  addresses  are  as  follows: 

ALASKA 
Arctic.  Kobuk.  and  Steese-White  Mountnin 

(jointly  served  by  the  Northern  Alaska 

Advisory  Council):  c/o  Public  Affairs 

Staff,  Fairbanks  Support  Center,  1541 

Gaffney  Rd.,  Fairbanks,  AK  99703 
Anchorage  and  Glennallen  (jointly  served 

by  the  Southern  Alaska  Advisory 

Council):  c/o  Public  Affairs  Staff.  Alaska 

State  Office,  Box  13.  Anchorage.  AK 

99513 
ARIZONA 
Arizona  Strip:  390  N.,  3050  E..  St.  George, 

UT  84770 
"  Phoenix:  2015  W.  Deer  Valley  Rd..  Phoenix. 

AZ  85027 
Safford:  425  E.  4th  St.,  Safford.  AZ  85540 
Yuma:  3150  Winsor  Ave.,  Yuma.  AZ  85365 
CALIFORNIA 
Bakersfield:  800  Truxtun  Ave..  Bakersfield. 

CA  93301-4782 
California  Desert:  1695  Spruce  St.. 

Riverside,  CA  92507-2497 
Susanville:  705  Hall  St..  Susanville.  CA 

96130-3730 
Ukiah:  555  Leslie  St.,  Ukiah.  CA  9.'>482-5599 
COLORADO 
Canon  City:  Box  311.  Canon  City.  CO  81212 
Craig:  455  Emerson  St.,  Craig.  CO  81625 
Grand  (unction:  764  Horizon  Dr..  Grand 

junction,  CO  81506 
Montrose:  2465  S.  Townsend  Ave., 

Montrose,  CO  81401 
IDAHO 
Boise:  3943  Development  Ave..  Boise.  ID 

83705 
Burley:  Route  3.  Box  1,  Builey.  ID  83318 


Coeur  d'Alene:  1808  .N.  3rd  St..  Coeur 

d'Alenc,  ID  83614 
Idaho  Falls:  940  Lincoln  Rd.,  Idaho  Falls.  ID 

83401 
Salmon:  Box  430.  Salmon.  ID  83467 
Shoshone:  Box  20.  Shoshone.  ID  83352 
MONTANA 
Butte:  Box  3388.  Butte,  MT  59702 
Lewistown:  80  Airport  Rd.,  Levvistown,  MT 

59457 
Miles  City:  Box  940,  Miles  City.  MT  59301 
NEVADA 
Battle  Mountain:  Box  1420.  Battle 

Mountain,  NV  89820 
Carson  City:  1535  Hot  Springs  Rd..  Suite 

300,  Carson  City,  NV  89701 
Elko:  Box  831,  Elko,  NV  89801 
Ely:  Star  Route  5,  Box  1.  Ely  NV  89301 
Las  Vegas:  Box  26569,  Las  Vegas.  NV  89126 
Winnemucca:  705  E.  4th  St.,  Winnemucca. 

NV  89445 
NEW  MEXICO 
Albuquerque:  435  Monlano  Rd.,  NE.. 

Albuquerque,  NM  87107 
I^s  Cruces:  1800  Marquess  St..  Las  Cruces. 

NM  88005 
Roswell:  Box  1397,  Roswell.  .NM  88201-1397 
NORTH  DAKOTA 

Dickinson:  Box  1229.  Dickinson.  .ND  58602 
OREGON 
Bums:  74  S.  Alvord  St.,  Burns.  OR  97720 
Coos  Bay:  333  S.  4th  St..  Coos  Bay.  OR 

97420 
Eugene:  Box  10226.  Eugene,  OR  97401 
Lakcview:  Box  151.  Lakeview.  OR  97630- 

0055 
Medford:  3040  Biddle  Rd..  Medford.  OR 

97504 
Prineville:  Box  550,  Prinevilte.  OR  97754 
Roseburg:  777  N.W.  Garden  Valley  Blvd., 

Roseburg,  OR  97470 
Salem:  1717  Fabry  Rd..  SE.,  Salem.  OR 

97302 
Vale:  Box  700.  Vale.  OR  97918 
UTAH 

Cedar  City:  Box  724.  Cedar  City.  UT  84720 
Moab:  Box  970.  Moab.  LIT  84532 
Richfield:  150  E.  900  N..  Richfield,  UT  84701 
Salt  Lake:  2370  S.  2300  W..  Salt  Uke  City, 

UT  84119 
Vernal:  170  S.  500  E.,  Vernal.  UT  64078 
WASHINGTON 
Spokane:  E.  4217  Main  Ave..  Spokane,  WA 

99202 
WYOMING 
Casper:  1701  East  "E"  Street,  Casper.  WY 

82601 
Rawlins:  Box  670,  Rawlins,  WY  82301 
Rock  Springs:  Box  1869.  Rock  Springs.  WY 

82902-1869 
Worland:  Box  119,  Worland,  WY  82401. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  appropriate  District  Managers. 

Dean  Stepanek, 

Aclinic  Deputy  Director. 
Date:  June  15, 1988. 

(FR  Doc.  88-14778  Filed  6-30-88;  8:45  am) 

BIU.ING  COOE  4310-84-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31275] 

The  Olympic  Railroad  Co.,  Acquisition 
and  Opec^tion'Exemption;  Rail  Line  of 
Port  Townsend  Paper  Co. 

The  Olympic  Railroad  Company  (OR) 
has  filed  a  notice  of  exemption  to 
acquire  by  lease  and  to  operate  the 
approximately  2  miles  of  rail  line  owned 
by  Port  Townsend  Paper  Company 
(PTP)  extending  betwteen  the  immediate 
vicinity  of  PTP's  mill  at  or  near  Port 
Townsend,  WA,  and  the  rail/barge 
transfer  bridge  located  to  the  northeast 
of  this  mill  at  or  near  Port  Townsend, 
WA.  Any  comments  must  be  filed  with 
the  Commission  and  served  on:  Dennis 
A.  Robertson,  6429  129th  Avenue,  SE., 
Bellevue,  WA  98006. 

OR  must  preserve  intact  all  sites  and 
structures  more  than  50  years  old  until 
compliance  with  the  requirements  of 
section  106  of  the  National  Historic 
Preservation  AcL  16  U.S.C.  470  is 
achieved. '  See  Class  Exemption  for  the 
Acquisition  and  Operation  of  Rail  Lines 

under  49  U.S.C.  10901. I.C.C.2d . 

served  February  17,  1988. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  June  24, 1988. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 

(FR  Doc.  88-14756  Filed  6-30-08:  8:45  am) 
BILUNG  COOE  703S-O1-M 


(Docket  No.  AB-55  (Sub-No.  260X)1 

CSX  Transportation,  Inc., 
Abandonment  Exemption,  La  Porte 
County,  IN,  and  Berrien  County,  Ml 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  lo  abandon 
its  20.4-mile  line  of  railroad  between 
milepost  15.29  near  Wellsboro,  IN,  and 
milepost  35.73  near  New  Buffalo.  ML 

Applicant  has  certified  that  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years,  and  that  oveihead 


'  OR  has  certified  that  ii  has  provided  the 
app-^priate  State  Historic  Preservation  Officer  w  i;h 
Ilie  identification  (including  maps,  photographs  anA 
descriptions  of  the  sites  and  structures  it  will  be 
leasing  from  PTP  in  the  subject  transaction. 
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traffic  is  not  moved  over  the  line  or  may 
be  rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  cither  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  )uly  31, 1988 
unless  stayed  pending  reconsideration. 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  ' 
and  formal  expressions  of  intent  to  file 
an  offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  «  must  be  filed  by  July 
11. 1988.  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  July  21. 1988 
with:  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Patricia  Vail. 
Charles  M.  Rosenberger.  CSX 
Transportation.  Inc..  500  Water  Street. 
Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 


'  A  itay  will  be  roulinely  issued  by  (he 
Commisiion  in  those  proceedings  where  on 
informed  decision  on  environmcnlul  issues  (whether 
raised  by  a  parly  or  by  the  Section  of  Energy  and 
Environment  in  it*  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-No. 
8).  Exemption  of  Oulof-Service  Rnil  Lines  (not 
printed),  served  March  8. 1088. 

'  See  Exemption  of  Rail  Line  Abandonments  or 
Discontinuance — Offers  of  Financial  Assistance,  4 
l.CC.  2d  164.  served  December  21. 1987  and  final 
rulifs  published  in  the  Fedaral  Registar  on  December 
22.  I9H7  (52  FK  48440-48446). 


will  serve  the  EA  on  all  parties  by  July  6, 
1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission.  Washington. 
DC  20423)  or  by  calling  Carl  Bausch. 
Chief,  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  fune  23, 196& 
By  the  Commission,  )ane  F.  Mackall. 
Director,  Office  of  Proceedings. 

Noreta  R.  McG«e. 

Secretary. 

|FR  Doc.  8&-14757  Filed  6-30-88:  8:45  am) 

mujNO  COM  n»s-oi-M 


Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  Corporation  and  address 
of  principal  office:  Aluminum  Company 
of  America.  1501  Alcoa  Building. 
Pittsburgh,  Pennsylvania  15219. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
state  of  incorporation. 

Advanced  Closures.  Inc..  Delaware 
Alcoa  Defense  Systems.  Inc.,  Delaware 
Alcoa  Inter-America,  Ina.  Delaware 
Alcoa  Packaging  Machinery.  Inc.. 

Delaware 
Alcoa  Recycling  Company,  Delaware 
Alcoa  Specialty  Chemicals,  Inc., 

Delaware 
Alcoa  Steamship  Company,  Delaware 
American  Powdered  Metals  Company, 

Delaware 
Dalton  Alumina  and  Chemicals 

Company.  Georgia 
OR  Holdings,  Inc.,  Delaware 
H-C  Products  Company.  Delaware 
Illinois  Water  Treatment  Company. 

Delaware 
Lancy  International.  Inc.,  Pennsylvania 
Northwest  Alloys,  Inc.,  Delaware 
Penn  Way  Transportation,  Ina, 

Delaware 
Permatech,  Inc.,  Delaware 
Southco  Metal  Services.  Inc..  Delaware 
T.H.E.  Tool  Co..  Inc..  Colorado 
The  Stolle  Corporation.  Ohio 
TRE  Financial  Corporation,  California 
Tifton  Aluminum  Company,  Delaware 

B.  1.  Parent  corporation  and  address 
of  principle  office:  Foodcrafl,  Inc..  1860 
E.  Third  Street,  Williamsport,  PA  17701. 


2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 
Valley  Farms,  Inc..  Pennsylvania 

Corporation 
Valley  Farms  Equipment.  Inc.. 

Pennsylvania  Corporation. 

C.  1.  Parent  corporation  and  address 
of  principal  office:  GATE  PETROLEUM 
COMPANY,  a  Florida  corporation.  9540 
San  Jose  Boulevard.  Jacksonville, 
Florida  32217. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
state(s)  of  incorporation:  Gate  Fuel 
Service.  Inc..  a  Florida  corporation. 

D.  1.  GKN  Aftermarket  Import  Parts 
(GKN-AIP). 

The  parent  company  and  principal 
office  of  GKN-AIP  is  located  at  1020 
Space  Park  South.  Nashville.  Tennessee 
37211.  The  participating  subsidiaries  are: 

2.  Name  of  Corporation  and  State  of 
incorporation 
CKN-Aftermarket  Import  Paris,  Inc., 

Delaware 
Beck  Arnley  Corporation.  New  York 
Beck  Arnley  Corporation.  California 
Worldparts  Corporation,  Tennessee 
Products,  Ina,  California 

E.  1.  The  parent  corporation  is:  James 
River  Corporation  (a  Virginia 
corporation),  Tredegar  Street.  Post 
Office  Box  2218.  Richmond.  Virginia 
23217. 

2.  The  wholly-owned  subsidiaries 
which  will  participate  in  the  operations 
are  as  follows: 
James  River-U.S.  Holdings.  Inc.  (a 

Delaware  corporation).  Tredegar 

Street.  Post  Office  Box  2218, 

Richmond,  Virginia  23217 
'James  River  Paper  Company,  Inc.  (a 

Virginia  corporation),  Tredegar  Street, 

Post  Office  Box  2218,  Richmond. 

Virginia  23217 
'James  River-Norwalk,  Inc.  (a  Delaware 

corporation),  Tredegar  Street,  Post 

Office  Box  2218,  Richmond,  Virginia 

23217 
Arkon  Corporation  (a  South  Carolina 

corporation),  315  Pendleton  Road, 

Greenville,  South  Carolina  29611 
•Riverside  Transportation,  Inc.  (a 

Virginia  corporation).  Post  Office  Box 

2218.  Richmond.  Virginia  23217 
•James  River  II  (a  Virginia  corporation). 

Tredegar  Street.  Post  Office  Box  2218. 

Richmond.  Virginia  23217 
The  Specialty  Paper  Company  (an  Ohio 

corporation).  One  Specialty  Place. 

Post  Office  Box  1031.  Dayton.  Ohio 

45401 
•Riegel  Products  Corporation  (a 

Delaware  corporation),  Frenchtown 

Road,  Milford,  New  Jersey  08848 
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All  subsidiaries  indicated  by  an 
asterisk  (*)  each  have  divisions  with 
truck  fleets  of  their  own.  James  River- 
Norwalk.  Inc.  has  trucks  operating  in 
Darlington.  South  Carolina,  Easton, 
Pennsylvania.  Corte  Madera.  California, 
Chicago.  Illinois  and  Metuchen.  New 
Jersey.  James  River  Paper  Company  has 
trucks  operating  in  Rochester.  Vlichigan; 
Southhampton.  Pennsylvania; 
Kalamazoo.  Michigan;  South  Hadley, 
Massachuetts  and  Johnston.  Rhode 
Island. 

Compensated  intercorporate  hauling 
operations  will  be  performed  by  and 
between  the  subsidiaries  of  James  River 
Corporation. 

F.  1.  Parent  corporation  and  address 
of  principal  office:  Servistar 
Corporation,  P.O.  Box  15ia  Butler.  PA 
16001. 

2.  Wholly-owned  subsidiaries  and 
divisions  \vhich  will  participate  in  the 
operations,  and  states  of  incorporation: 


Nama 

State 

Advocate  Services,  Irtc 

PA 

Total  Exposiliof)  Concepts.  Inc. _.. 

Speer  Hardware  Company 

PA 
AR 

Kathleen  M.  King, 

Acting  Secretory. 

(FR  Doc.  88-14856  Filed  6-30-88;  8:45  am] 
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IDocket  No.  AB-301  (Sub-No.  IX)] 

SouthraH  Corp.;  Exemption; 
Discontinuance  of  Trackage  Rights 
Between  Tupelo  and  New  Albany,  MS 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  and 
Discontinuances  to  discontinue  its 
trackage  rights  over  a  line  of  the 
Buriington  Northern  Railroad  Company 
(BN)  between  milepost  388.20  near 
Tupelo.  MS.  and  milepost  562.30  near 
New  Albany.  MS.  BN  will  continue  to 
operate  over  the  line. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line 
under  the  trackage  rights  agreement  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  [or  by  a  State  or  local 
governmental  entity  acting  on  behalf  qf 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  Stat?  agency  has  been 


notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  a^ected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  l.CC.  81 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  elective  July  31. 1988 
unless  stayed  pending  reconsideration. 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  ' 
and  formal  expressions  of  intent  to  file 
an  offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  «  must  be  filed  by  July 
11, 1988  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  July  21. 1988 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Mari<  M. 
Levin,  Esq.,  Weiner,  McCaffrey.  Brodsky 
&  Kaplan,  P.C.,  1350  New  York  Ave., 
NW.,  Suite  800,  Washington,  DC  20005- 
4797. 

If  the  notice  of  exemption  contains  . 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

The  Section  of  Energy  and 
Environment  has  issued  a  finding  of  no 
significant  effect  as  a  result  of  the 
discontinoance  of  trackage  rights  in  this 
proceeding. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  June  20, 1988. 

By  the  Commission.  Jane  F.  MacksII, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 

[FR  Doc.  88-14857  Filed  6-30-88;  8:45  amj 
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'  A  stay  will  l>e  routinely  imned  \>y  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  biy  the  Section  of  Eoeigy  and 
Environment  in  its  independeirt  investigetion) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (5ul>-.No. 
8).  Exemption  of  Out-of -Service  Roil  Lines  (not 
printed),  served  March  8. 1988. 

*  See  Exemption  of  Rail  Line  Abandonments  or 
Discontiimance — Offers  e4 Financial  Assistance.  4 
l.CC.  Zd  164  (1987).  and  final  rules  published  in  the 
Federal  Register  on  December  Z2. 1987  (52  FR  48440- 
43446). 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  5  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  June  14, 1988, 
Abbott  Laboratories,  14tb Street  and 
Sheridan  Road.  Attention:  Customer 
Service  D-345,  North  Chicago.  Illinois 
60064,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  11  controlled  substance 
bulk  dextropropoxyphene  (non-dosage 
forms)  (9273). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  soch  substance 
may  file  comments  or  obiections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration. 
United  States  Department  of  Justice, 
1405  I  Street.  .NW.,  Washington.  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  August  1, 1988. 

Dated:  June  23, 1988. 

Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
A  dministrotion. 

|FR  Doc.  88-14877  Filed  6-30-88;  8:45  amJ 

BIUINQ  COOE  441IHW-M 


Manufacturer  of  Controlled 
Substances  Application 

Pursuant  to  S  1301.43(a)  of  Title  21,  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  27. 1988. 
Applied  Science  Laboratories,  Division 
of  Alltech  Associates.  Inc..  2701 
Carolean  Industrial  Drive.  P.O.  Box  440, 
State  College,  Pennsylvania  16801,  made 
application  to  the  Drag  Enforcemect 
Administration  (DEA)  for  registratian  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Schfd- 

Lysergic  acid  diethylamide  (7315) I 

Tetrahydrocannabinols  (7370) 1 

Mescaline  (7381) _ I 

3.4-iaethylenedioxy    amphetamine 

(7400)- „  I 
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ule 

3.4-inelhylenedioxy-n- 

elhylamphetamine  (7404) I 

3.4- 

roethylenedioxymethampheta- 

minc  (7405) I 

Psilocybin  (7437) I 

I^ilocj-n  (7438) I 

Ethylamine  analog  of  phencycli- 

dine  (74.SG)..^ I 

Pyrrolidine  analog  of  phencycli- 

dinc  (7450) _ I 

Thiopene  analog  of  phencyclidine 

(7470) I 

Dihydromorphine  (9145) I 

Normorphine  (9313) I 

l-phenylcyclohexylamine  (7460) II 

Phencyclidine  (7471) _ ™  II 

1- 

piperidinocyclohexanecatboni- 

trile  (PCC)  (8603) II 

Codeine  (9050) ~ II 

Dihydrocodeine  (9120) „  II 

Benzoylecgonine  (9180) II 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  13ia47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration. 
United  States  Department  of  Justice. 
1405  I  Street,  NW.,  Washington.  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  August  1. 1988. 

Dated:  June  23. 1988. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
A  dm  in  isl  ration. 
(FR  Doc.  88-14878  Filed  6-30-68;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  ttie 
Offtoe  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  canning 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 


List  of  Recordkeeping/Reporting 
Requiraments  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordiceeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkecping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  idcntiHcation 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  arc  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  responsent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  L,ar8on,  Office  of  Information 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  NW..  Room  N- 
1301.  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSI  L\/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget.  Room  3208.  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  Standards  Administration 

Optional  Use  Payroll  Form  imder  Dam- 
Bacon 
1215-0149;  WH-347 


45  weeks  per  year  avarage 

Individuals  or  households;  State  or  IochI 
governments;  businesses  or  other  for- 
profit:  Federal  agencies  or  employees; 
small  businesses  or  organizations 

244.400  responses;  5,500.000  total  hrs.;  .5 
hr.  average  per  response:  1  form 

Report  is  used  by  contractors  to  certify 
payrolls  in  accordance  with 
requirements  of  Copeland  and  Davis-  ' 
Bacon  Acts,  attesting  that  proper 
wage  rates  and  fringe  benefits  were 
paid;  reviewed  by  contracting 
agencies  to  verify  that  rates  are  legal 
and  that  employees  are  properly 
classified  (29  CFR  3.3.  5.5(a)(3)(ii)). 

Occupational  Safety  and  Health 
Administration 

Accident  Prevention  Tags 

1218-0132 

On  occasion 

State  or  local  governments.  Businesses 
or  other  for-profit;  Federal  agencies  or 
employees;  Small  business  or 
organizations 

5.231.250  Responses;  30.225  Hours;  20 
seconds  per  response;  0  Forms 

These  requirements  regulate  the  design 
and  use  of  accident  prevention  tags. 
Accident  prevention  tags  are  used  to 
temporarily  identify  hazardous  or 
potentially  hazardous  workplace 
conditions  that  are  out  of  the 
ordinary,  unexpected  or  not  readily 
apparent.  The  affected  public  includes 
all  sections  of  "general  industry". 

Mine  Safety  and  Health  Administration 

Radiation  Sampling  and  Exposure 
Records 

1219-0003 

Weekly;  annually 

Underground  uranium  mine  operators 
and  metal  and  nonmetal  underground 
mine  ope.titors  where  radon  daughter 
concentrations  exceed  0.3  WL 

35  respondents;  7.75  hours  per  response 

Requires  operators  of  uranium  mines 
and  metal  and  nonmetal  mines,  where 
concentrations  of  radon  daughters 
exceed  0.3  WL.  to  calculate,  record, 
and  report  to  MSHA  individual 
miner's  exposures  to  concentrations  of 
radon  daughters.  Records  are 
maintained  by  the  mine  operator  and 
are  submitted  to  MSHA  annually. 

Singed  at  Washington.  DC.  this  28th  dby  of 
lune.  1986. 
Paul  E.  liSraoii. 

Departmental  Clearance  Officer. 
(FR  Doc.  88-14919  Filed  &-30-88: 8:45  am) 
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Report  of  aCompuler  Matching 
Project  Involving  Redpienta  of  Job 
Training  PartnecaMp  Act  Benefits  and 
Department  of  Education  Pell  Grants 

a.  Authority:  The  Office  of  Inspector 
Genera)  (QIC)  pursuant  to  its  authority 
under  Pub.  L  95-452  (Inspector  General 
Act  of  1978)  has  initiated  a  program  of 
computer  matching. 

b.  Description  of  the  Match:  Two 
responsibilities  of  the  Inspector  General 
under  the  Act  are  to  prevent  and  detect 
fraud  and  abuse  in  the  programs  and 
operations  of  the  Department  of  Labor, 
and  to  keep  Congress  fully  informed 
about  the  problems  and  deficiencies 
relating  to  the  administration  of  such 
programs  and  operations  and  the  need 
for  the  progress  of  corrective  actions. 

Since  July  1. 1983  the  Department  of 
Labor's  Employment  and  lYaining 
Administration  (ETA)  has  administered 
the  Job  Training  Partnership  Act  (JTPA). 
JTPA  provides  job  training  and  other 
assistance  to  individuals  with  special 
barriers  to  employment,  dislocated 
workers,  and  to  the  economically 
disadvantaged.  Trtle  HA  of  the  Act 
provides  classroom  training  to 
participants  to  enable  them  ultimately  to 
obtain  unsubsidized  employment.  Funds 
are  granted  to  57  states  and  entities 
which,  in  turn,  distribute  them  to  Serx-ice 
Delivery  Areas  (SDAs).  In  Fiscal  Year 
1987,  ETA'S  budget  for  JTPA  was  3.7 
billion. 

The  Department  of  Education  awards 
"Pell  grants"  to  individuals  as 
authorized  by  the  H^her  Education  Act 
(Pub.  L  96-374  and  amendmenU 
thereto).  Grants  are  awarded  to  all 
eligible  students,  and  institutiotts  must 
ensure  that  recipients  meet  theehgibiiity 
requirements  for  the  Pell  Grant  program. 

"The  JTPA  classroom  training  file  of 
participants  to  be  used  in  this  match  is 
derived  from  a  larger  OIG  file  of  JPTA 
participants.  This  larger  fire  was  created 
during  a  prior  OIG  audit  of  the  JTPA 
program  in  which  a  random  sample  of  57 
SDAs  was  selected.  During  the  prior 
audit.  OIG  selected  approximately  50 
participants  at  each  Service  Delivery 
Area  for  further  audH  work.  However. 
for  the  purposes  of  this  match.  DIG 
further  refined  the  OIG-raaintained  file 
to  include  those  participants  whe 
received  classroom  training  oaty  imm 
JTPA. 

The  purpose-  of  this  cruMmatch  is  to 
determine  whether  service  providers 
(training  institutioDSJ  are  billing.JTPA 
SDAs  and  the  DepartcneAt  of  Education 
Pell  Grant  Program  for  the  same  services 
for  the  same  time  periods..  Matched 
records  will  be  further  analyzed  on  an 
individual  basis  to  determine  if,  ki  fact, 
duplicate  payments  have  been  made  by 


JTPA  whielt  should  be  reimbursed  to  the 
Department  of  Labor. 

Matched  records  will  be  provided  to 
OiC's  New  Yoric  Regional  Audit  Office. 
Each  matched  record  will  be  manually 
verified  on  site  at  the  SDA  aad/or 
training  provider  to  determine  whether 
the  provider  has:  (1)  Received  a  Pell 
Grant  from  Education  for  die  student 
and  (2)  billed  the  JTPA  program  for  the 
same  training. 

If  the  results  of  OIG's  testing  indicate 
a  significant  level  of  duplicate 
payments,  then  OIG  plans  to  expand  the 
sample  by  selecting  additional  records. 
Depending  on  the  results  of  OIG's 
analysis  of  the  hits,  OIG  may  expand 
the  match  to  additional  JTPA  participant 
flies  at  other  SDAs,  or  OIG  may  review 
additional  participants  at  SDAs  already 
selected. 

c.  Federal  Records  To  Be  Matched: 
The  description  of  the  records  to  be 
matched  is  as  follows: 

— fTPA  Title  HA  classroom  training 
participants  file  derived  from  an 
earlier  JTPA  audit  file  and  currently 
maintained  by  OIG.  This  file  consists 
of  JTPA  participants  at  57  randomly 
selected  SDAs  throughout  the  U.S. 
who  received  classroom  training  only. 
The  file  was  created  in  1987. 

>— Pell  Participant  Afqjiication  files 
(alphabetical  and  by  Social  Security 
Number]  maintained  by  Education. 
(These  files  contain  the  names  of  all 
individuals  who  applied  for  Pell 
grants  during  program  years  1986  and 
1967.) 

— Pell  Student  Payment  Summaries,  by 
Institution.  (These  records  contain  all 
Pell  payments  made  by  Education  to 
individual  students  at  each  training 
institution  during  program  years  1986 
and  1987.) 

The  Department  of  Education  records 
are  contained  in  the  following  records 
systems:  (i)  PeU  Grant  Application  File, 
ED/OPE/OSFA.  18-40-0014;  m  Pell 
Grant  Student  Eligibility  Report 
Subsystem,  ED/OPE/OSFA.  18^0-0015; 
(iii)  Pell  Grant  Alternate  Disbursement 
System,  ED/OPE/OSFA.  18-40-0016  (46 
FR  29596.  as  amended  by  47  FR  16828). 

Pursuant  to  47  FR  27885,  these  recerda 
may  be  disclosed  to  OIG  as  a  routine 
use  under  the  Privacy  Act  for  the 
purpose  of  a  computer  matching 
program. 

The  result  of  this  match  will  be  a 
listing  of  those  J.TPA  classroom  training 
participants  who  either:  (1)  Applied  for 
or  (2)  received,  a  PeU  Grant  during 
program  years  1986  and  1967  at  the  57 
randomly  selected  SDAsdiscussed  - 
above. 

d.  Period  of  the  Match:  The  match  will 
compare  program  years  1986  and  1987. 


Program  years  run  fhira  July  1  to  June  301 
The  matdi  will  be  compieted  by 
December  31, 19aa 

e.  Privacy  protection  and  data 
security:  The  personal  privacy  of 
individuals  identified  through  the  listing 
created  by  OIG  is  protected  by  strict 
compliance  with  the  Privacy  Act.  5 
U.S.C.  553(a)  et  seq.,  and  Ofru:e  of 
Management  and  Budget  Circular  A-10& 
Information  obtained  from  the 
Department  of  Eduration  and 
information  derived  from  matching 
programs  will  be  used  only  for  ofTiciaf 
purposes. 

As  previously  stated,  the  purpose  of 
the  crossmatch  is  to  identify  training 
providers  who  may  have  received 
funding  from  Labor  and  Education  for 
identical  services  provided.  Therefore, 
individual  privacy  records  will  l>e  used 
only  to  the  extent  necessary  to  identify 
the  training  institution  attended  by  tlM 
participant.  Although  OIG  anticipates 
potential  recommendatioiu  for 
disallowance  of  duplicate 
reimbursements  from  training 
institutions.  OIG  does  not  expect  its 
audit  to  recommend  repayment  of 
benefits  by  individuals. 

All  data  will  be  kept  in  locked  file 
cabinets  and  will  be  made  available 
only  to  those  individuals  working  on  the 
matching  project  and/or  anciUiary 
projects. 

Matched  records  will  not  be  released 
to  either  the  press  or  the  pubHc. 

f  Disposition  of  source  and  matched 
records:  Source  records  provided  by 
Education  will  not  become  part  of  any 
DOL  OIG  system  of  records,  and  will  be 
returned  to  Education  after  the  match. 
The  matched  records  listing  wifl  be 
maintained  with  the  audit  workpapers 
for  a  period  of  8  years  after  which  time 
they  win  be  destroyed. 

Dated:  }une  9. 19B8. 
Approved: 
|.  Brian  Hylasd, 

InspectorGenemf.  U.S.  Depertrrtent  of  Labor 
|FR  Doc.  88-14920  Filed  6-20-f»,  8:45  am) 

BILLMO  COOC  4S«I-21.« 


Cmpleyment  and  Training 
Administration 

Investigations  Regarding 
CertiflcaMonB  oteigib»rTo  Ap^  for 
Wortter  Ad|uetiiignt  Aeeietince 

Petitions  have  been  Hied  wjth-the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ( "the  Act ")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions,^ 
the  Director  of  the  Office  <S  Trade 
Adjostmcnt  Assistance,  Employment 
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and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether  . 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  my 
request  a  public  hearing,  provided  siidi 
request  ii  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  showm  below, 
not  later  than  juUy  11. 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  ■Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  luly  11, 198a 


The  petitions  flled  in  this  case  are 
available  for  inspection  ut  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
•Assistance,  Emploj-nrent  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street.  NW..  Washington. 
DC  20213. 

Signed  at  Wachinglon.  DC  this  20th  day  of 
June  198a 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adfaetmpnt 
Assistance. 


APPENtXX 


Petitioner  Un<on/Workers/Finn 


At-A-Glance  Div  o1  Koitti  Cterti.  Inc.  (U«»t) 

Cartef  Footwear,  Inc.  (UFCW) 

Halsey  Taylor/ Tbefmos  (Company) 

JM  Apparel  Conpantes.  Inc.  (Workers)..... 
Leeds  a  Norttirup  Co.  (UAW) :._ 

Martin  Shirt  Co  (ACTWU) r-.- — 

Schlagc  Lock  Co.  QMortiais) «..: — 

Wiico  Corp  (Wooers) 


l-ocalion 


PmsfleUl.  MA...._-r. — 

Wimes-earre.  PA. — :...» 
Taftvilte.  CT 


Norwich.  CT 

North  Wales.  PA.-... 

Shenandoah.  PA 

Rodcy  Mount.  NO.... 


Canton,  OH. 


Date 
received 


6'20/68 

6/20/86 
6/20/88 

6/20 '88 

6/20/ae 

6/20/88 
6/20/88 

6/20/88 


Date  of 


5/16/88 

6/7/88 
6/7/88 

6/2/88 
6/8/88 

6/9/88 
5/26/88 

5/18/88 


Petition 
No. 


20.731 

20.732 
20.733 

20.734 
20.735 

20.736 
20.737 

2a7C8 


Artictes  produced 


/Kddress  Books:  Appomtment 
Books;  ar>d  Oesk  Calerxtars. 

Casual  and  Athletic  Foonoear. 

Vacuum  Ware  (Thermos) 
Lunch  Kits. 

Women's  Apparel. 

Electronic  Control  instrumenta- 
tion 

Ladies'  Blouses. 

Door  Locks  and  Ooor  Hard- 
ware. 

OMandGas. 


(fR  Uoc.  8ft-14921  Filed  6-30-88;  ft45  am] 

BILLING  COOE  4$tO-30-M 


Emptoymcnt  Standards 
Administration,  Wags  and  Hour 
Division 

Minintum  Wagss  for  Fsdsral  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  arc 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  aAd  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  pi^vailing  for  the  diescribcd  classes 
of  laborers  and  mechanics  employod  en 
construction  piojectr  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  frings  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuaiit  to  the  provisions  of 
the  Davis'Bdcon  Act  of  March  3, 1931.  as 
amended  (40  Stat  1494,  as  aoiended.  40 
U.^C.  2768]  and  of  other  Federal 
stu  lutes  referred  to  in  29  CFR  Part  1. 


Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  DaviS'Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  tlie 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  pi^vidiiig  fOr  delay 
iii  the  effective  date  as  prescribed  In 
dial  lection.  because  the  necessity  to 
issuecurrent- eonstructlon  industry' wage 
determinations  frequently  and  in  large 
voluitie  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  arid  modtfications  and 
supersedeas  decisions  thereto.'contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is ' 
received  by  the  agency,  whichever  is 


eariier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  die    . 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  perfunr.ance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are        .  t^.,,. 
contained  in  the  Government  Printing. 
Office  (GPO)  document  entitled  :.'  r  i ., 
"General  Wage  Determinations  Issued' 
Under  The  Da\i8-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rat^s  determined  as  prevailing  is 
encouraged  to  submit  «vage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory'  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor! 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  Room  S-3504. 
Washington.  DC  20210. 
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Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register,  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Connecticut: 

CT8»}-1  (Jan.  8.  1988) P  63. 

Florida: 

FI.88-17  (Jan.  8.  1988) P  144. 

Massiichusettes: 

MAflft-1  (Jan.  8.  1988) Pp.  376-381. 

MA08-2  (Jan.  8,  1988) Pp.  392-395. 

MA8a-3  (Jan.  8.  1988) Pp.  40&-414. 

New  Yoric 

NY88-^  (Jan.  8,  1988) Pp.  710-712. 

NY88-5  (Jan.  8. 1988) Pp.  718-720. 

NY88-6  (Jan.  8,  1983) Pp.  728-730. 

NY88-8  (Jan.  a  1988) Pp.  756-760. 

NYU8-11  (Jan.  8.  1988) Pp.  782-783. 

NYB8-14  (Jan.  8,  1988) P.  810. 

NY8tt^-15  (Jan.  8.  1988) Pp.  814-815. 

NY88-17  (Jan.  8.  1988) Pp.  820-822. 

NY88-18  (Jan.  8.  1988) Pp.  830-8.34. 

Volume  II 

Illinois: 

11.88-12  (Jan.  8.  1988) P  164.  Pp. 

168-1 72b. 
Michigan: 

MI88-1  (Jan.  8.  1988) P  424. 

M188-7  (Jan.  8. 1988) Pp.  480,492. 

Ohio: 

OH88-1  (Jan.  2,  1988) Pp.  724-728. 

OH8&-2  (Jan.  8,  1988) Pp.  738.740. 

OH88-3  (Jan.  a  1988) Pp.  758-763. 

OH88-28  (Jan.  a  1988) Pp.  814-817 

OH88-29  (Jan.  a  1988) Pp.  820-856li. 

Wisconsin: 

WI88-8  (Jan.  a  1988) Pp.  1112-1127 

Volume  III 
None. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  D.C.  20402.  (202) 
783-3238. 


When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1}  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume.. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  24th  day  of 
June.  1988. 

Alan  L.  Moss. 

Director.  Division  of  Wage  Determinations. 
[PR  Doc.  88-14646  Filed  6-30-88:  a45  am) 

BtUING  COOe  4S10-27-M 


Mine  Safety  and  Healtti  Administration 
( Docket  No.  M-88-99-C I 

Becky  Mining,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Becky  Mining,  Inc.,  P.O.  Drawer  1160. 
Grundy,  Virginia  24614  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Mine  No.  2  (I.D.  No.  44-06170)  located  in 
Buchanan  County.  Virginia.  The  pet^fion 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  in  the  Blair  coal  seam 
ranging  from  40  to  78  inches  in  height. 
The  coal  is  mined  at  two  different 
intervals  because  of  a  split  in  the  coal 
bed. 

3.  Petitioner  states  that  lowering  cabs 
or  canopies  on  the  mines  electric  face 
equipment  during  the  extraction  of  the 
top  split  of  the  coal  bed  would  result  in 
a  dimunition  of  safety  to  the  miners 
affected  because  the  cabs  or  canopies 
would  limit  the  equipment  operator's 
visibility.  Also,  the  cabs  or  canopies 
could  strike  and  dislodge  roof  bolts,  and 
could  strike  and  damage  electrical 
cables,  exposing  the  equipment  operator 
to  the  possibility  of  even  greater  danger 
from  unsafe  conditions. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  wiitien  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 


Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Ariington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  1. 1988.  Copies  of  the  petition  an? 
available  for  inspection  at  that  address. 

Date:  June  23. 1988. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

[PR  Doc.  88-14922  Filed  6-30-88:  8:45  am| 

BIU.IMG  CODE  4510-43-M 


{Docket  No.  M-88r77-C) 

Paramount  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Paramont  Coal  Corporation.  P.O.  Box 
800.  Wise.  Virginia  24293  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1713-6  {first-aid  training 
program:  minimum  requirements)  to  its 
Deep  Mine  No.  6  (I.D.  No.  44-04886).  its 
Deep  Mine  No.  7  (I.D.  No.  44-05222),  and 
its  Deep  Mine  No.  16  (I.D.  No.  44-06427) 
located  in  Wise  County.  Virginia.  Tlie 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Art 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  all  first-aid  training 
programs  include  10  class  hours  of 
training:  and  5  class  hours  of  refresher 
training  in  a  course  of  instructions 
similar  to  that  outlined  in  "First  Aid.  A 
Bureau  of  Mines  Instruction  Manual." 

2.  Petitioner  requests  a  modification  of 
the  standard  to  eliminate  the 
requirements  for  10  class  hours  of 
training  in  a  course  of  instruction  for 
initial  first  aid  training,  and  5  class 
hours  of  refresher  first  aid  training 
annually. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  Paramont's  company  policy 
requires  that  each  supervisor  assigned 
to  an  underground  operation  fulfill  the 
prerequisite  of  being  either  properly 
trained  in  first  aid  training  and  a  state 
certified  Emergency  Medical  Technician 
(ENfT)  and/or  being  properly  trained  in 
first  aid  training  and/or  a  state  certified 
First  Responder  (FR): 

(b)  Training  guidelines  are  established 
by  the  Virginia  Department  of  Health 
and  Emergency  Medical  Services; 

(c)  The  Commonwealth  of  Virginia 
Department  of  Mines,  Minerals,  and 
Energy  enforces  Title  45.1  of  the  State 
mine  laws  which  contains  within 
Section  45.1-101-1  a  statute  dealing  v\i!h 
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"emergency  medical  care  technicians"; 
and 

(d)  Petitioner  contends  that  perserit 
company  EMT/FR  policy  exceeds  the 
first  aid  proficient  level  in  all  categories. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627.  4015  wilson 
Boulevard,  Ariington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  1. 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Date:  June  22, 1988. 
Patricia  W.  Sitv«fy. 

Director.  Office  of  Standards.  Rcgulationt 

and  Variences. 

|FR  Doc.  88-14923  Filed  6-30-88;  8:45  am| 

BILUNO  COOE  4510-4»4« 


(Docket  No.  M-88-106-C1 

Quarto  Mining  Co^  Petition  for 
ModH ication  of  Application  of 
IMandatory  Safety  Standard 

Quarto  Mining  Company,  1800 
Washington  Road.  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  underground 
pumps)  to  its  Powhatan  No.  4  Mine  (I.D. 
No.  33-01157)  located  in  Monroe  County. 
Ohio.  The  petition  is  filed  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

A  smnmary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  Petitioner  states  that  an 
underground  rectifier  supplying  DC 
power  to  the  mine's  main  trolley  haulage 
at  127+45  is  not  able  to  be  ventilated 
effectively  to  the  returns,  due  to 
deteriorating  roof  conditions.  Even  if 
ventilation  tubing  could  be  installed  to 
the  return,  it  would  be  ineffective  due  to 
the  extreme  distance.  Supporting  the 
falls  to  the  return  would  pose 
unnecessary  risks  to  the  miners. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  The  rectifier  installation  would  be 
housed  in  a  fireproof  structure  equipped 


with  automatically  closing  fire  doors 
activated  by  thermal  devices  with  an 
activation  temperature  not  greater  than 
16S  degrees  Fahrenheit  Such  fire  doors 
would  be  designed  to  enclose  all 
associated  electric  components  in  a 
reasonably  airtight  enclosure  in  case  of 
a  fire  or  excessive  temperature: 

(b).A  signal,  activated  by  the  heat 
sensors,  would  be  located  so  that  it  can 
be  seen  or  heard  by  a  responsible 
person; 

(c)  The  electric  equipment  would  be 
protected  with  thermal  devices,  or 
equivalent,  designed  and  installed  to 
interrupt  all  power  circuits  supplying 
electric  equipment  within  the  fireproof 
structure. 

(d)  A  suitable  automatic  fire 
suppression  system  would  be  installed 
and  maintained  in  the  fireproof 
structure; 

(e)  Flammable  or  combustible 
material  would  not  be  stored  or  be 
allowed  to  accumulate  in  the  fireproof 
structure; 

(f)  Firefighting  equipment,  would  be 
provided  on  the  outside  of  the  fireproof 
structure  on  the  intake  side; 

(g)  The  electric  equipment  would  be 
examined,  tested,  and  maintained  by  a 
qualified  person: 

(h)  The  area  enclosing  the  structure 
woul°d  be  examined  daily  for  hazardous 
conditions.  A  record  of  the  examinations 
would  be  kept  in  a  book  on  the  surface; 
and 

(i)  Grounded-phase  devices  protecting 
three-phase  circuits  would  be  adjusted 
to  remove  incoming  power  at  not  more 
than  40  percent  of  the  available  ground 
fault  current. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
Autust  1. 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Patricia  W.  Silvey,  * 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Dated:  |une  24. 1988. 
(PR  Doc.  88-14924  Filed  6-30-88:  8:45  am) 
SILUNQ  COOC  4S1(M3-lt 


IDodtet  No.  M-at-M-C] 

Rualiton  Mining  Co^  Petition  for 
ModMlctlon  of  Application  of 
MaMatory  Safety  Standard 

Rushton  Mining  Company,  P.O.  Box 
589,  Philipshurg.  Pennsylvania  16866  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.305  (weekly  examinations 
for  hazardous  conditions)  to  its  Rushton 
Mine  (I.D.  No.  36-00856)  located  in 
Centre  County,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  Summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  due  to  the 
deterioration  of  conventional  roof  bolts 
from  the  wet  acidic  environment,  certain 
areas  of  the  mine  cannot  be  safely 
traveled.  These  areas  cannot  be 
rehabilitated  without  a  long  and 
hazardous  period  of  work. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  monitoring 
stations  at  which  examination  for 
hazardous  conditions  would  be 
conducted.  In  support  of  this  request, 
petitioner  states  that — 

(a)  The  monitoring  stations  would  be 
maintained  in  a  safe  condition.  Access 
routes  would  be  kept  in  a  travclable  and 
safe  condition;  and  air  lock  doors  would 
be  provided  when  needed; 

(b)  Methane  and  air  readings  would 
be  made  weekly  by  a  certified  person  at 
each  monitoring  station; 

(c)  Methane  would  not  be  allowed  to 
accumulate  beyond  legal  limits  in  the 
described  areas; 

(d)  A  date  board  or  book  would  be 
located  at  each  monitoring  station; 

(e)  The  examiner  would  record 
initials,  time,  and  date  of  examination 
on  the  date  board;  and 

(f)  The  date.  time,  methane  readings 
and  air  quantity  measurements  of  each 
examination  would  be  recorded  in  a 
book  on  the  surface  for  this  purpose. 

4.  In  further  support  of  this  request, 
petitioner  states  that — 

(a)  The  areas  described  are  not  a  part 
of  the  ventilation  system  of  active 
working  sections; 

(b)  The  amount  of  methane  generated 
from  these  areas  and  adjacent  areas  is 
negligible;  and 

(c)  The  bleeder  evaluation  stations 
located  in  the  areas  would  be  examined. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
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degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  1. 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  June  22, 1988. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
■  and  Variances. 

[FR  Doc.  8a-14925  Filed  6-30-88:  8:45  am] 
aiUJNO  COOE  4S10-43-M 


IDocket  No.  M-88-95-C] 

Wolf-Creeli  Collieries  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Wolf-Creek  Collieries  Company, 
Caller  802,  Lovely,  Kentucky  41231  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1700  (oil  and  gas  wells)  to 
its  No.  4  Mine  (I.D.  No.  15-04020)  located 
in  Martin  County,  Kentucky.  The 
petition  if  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977, 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  barriers  be  established 
and  maintained  around  oil  and  gas  wells 
penetrating  coal  beds. 

2.  As  an  alternate  method,  petitioner 
proposes  to  clean  out  and  plug  all  active 
oil  and  gas  wells  encountered  in  the  No. 
4  Mine  using  specific  techniques  and 
specific  procedures  as  outlined  in  the 
petition. 

3.  In  addition,  petitioner  proposes  to 
mine  through  Ihe  plugged  oil  and  gas 
wells.  Prior  to  mining  through,  the 
petitioner  would  confer  with  the  MSHA 
District  Manager  for  approval  of  the 
specific  mining  procedures,  and 
appropriate  officials  would  be  allowed 
to  observe  the  process  and  all  mining 
would  be  under  the  direct  supervision  of 
a  certified  official.  In  addition: 

(a)  Firefighting  equipment  would  be 
provided  within  10  shields  on  the 
headgate  side  of  the  cut-through  area; 

(b)  Ventilation  would  be  20,{XXJ  cubic 
feet  per  minute  at  the  intake  of  the 
longwall  and  100  feet  per  minute  at 
Shield  No.  100  with  shield  in  the  pulled 
up  position; 


(c)  The  face  methane  monitor  would 
be  calibrated  on  the  shift  prior  to  cut- 
through  and  the  results  recorded.  Tests 
for  methane  would  be  made  at  least 
every  20  minutes  during  the  mining; 

(d)  The  longwall  electrical  face 
equipment  would  be  checked  for 
permissibility  prior  to  mining  through 
the  well  and  the  results  recorded; 

(e)  When  the  wellbore  is  intersected, 
all  longwall  face  equipment  would  be 
deenergized  and  safety  checks  would  be 
made  before  mining  is  resumed; 

(f)  The  wellbore  would  be  cut  off  with 
the  shearer  or  other  means  agreed  to  by 
the  parties  present.  Once  the  face  has 
been  determined  to  be  safe  the  mine 
would  return  to  normal  operations. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  1, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  June  22, 1988. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations. 

and  Variances. 

(FR  Doc.  88-14926  Filed  ^30-«8:  8:45  ain| 

BILLING  CODE  4510-43-M 


NUCLEAR  REGULATORY 
COMMISSION 

IDocket  Nos.  50-327  and  50-328] 

Tennessee  Valley  Authority; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards,  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79,  issued  to 
Tennessee  Valley  Authority  (TVA  or  the 
licensee),  for  operation  of  the  Sequoyah 
Nuclear  Plants,  Units  1  and  2,  located  in 
Hamilton  County,  Tennessee. 

The  Tennessee  Valley  Authority 
proposes  to  modify  the  Sequoyah  (SQN) 
Units  1  and  2  Technical  Specifications 
(TS).  This  is  TS  change  88-21  in  the  TVA 
submittal  dated  June  20, 1988.  The 
proposed  changes  would  revise  the 
limiting  condition  for  operation  (LCO) 


3.7.5  to  increase  the  maximum  allowable 
ultimate  heat  sink  (UHS)  temperature 
from  83  degrees  Fahrenheit  (F)  to  84.5 
degrees  F  and  add  a  minimum  water- 
level  requirement.  The  wording  to  LCO 
3.7.5  and  surveillance  requirement  (SR) 
4.7.5  would  be  modified  to  clearly 
specify  that  the  UHS  temperature  limit 
applies  to  the  essential  raw  cooling 
water  (ERCW)  supply  water 
temperature.  The  action  statement  and    . 
surveillance  requirements  would  also  be 
modified  to  be  consistent  with  the 
addition  of  an  LCO  for  reservoir  level. 
The  bases  for  TS  3.7.5  would  be 
modified  to  refiect  these  changes. 

In  its  submittal,  TVA  provided  the 
following  information  on  its  proposed 
TS  change: 

The  Tennessee  River  watershed  is 
currently  experiencing  an  extended  drought. 
The  lack  of  rainfall  has  significantly 
decreased  the  upstream  cold  water  reservoir 
volumes.  This  results  in  decreased  river 
flowrates  and  increased  river  temperatures  at 
the  site. 

Current  projects  indicate  that  a  maximum 
river  temperature  of  84.4  degrees  F  may  be 
reached  this  summer  at  the  site.  The 
Chickamauga  Dam,  located  downstream  of 
SQN,  forms  a  reservoir  at  the  site.  Therefore, 
if  the  temperature  of  the  Tennessee  River 
exceeds  83  degrees  F,  LCO  3.7.5  would 
require  a  forced  unit  shutdown. 

TVA  has  evaluated  the  effects  of 
increasing  the  maximum  UHS  temperature 
above  83  degrees  F.  This  evaluation  has 
determined  that  increasing  the  maximum 
UHS  temperature  to  84.5  degrees  F  is 
acceptable. 

The  minimum  water-level  requirement  is 
added  to  the  technical  specification  in  order 
to  support  flow  balance  test  changes  that 
take  credit  for  the  dynamics  of  reservoir 
drawdown  after  an  assumed  loss  of 
downstream  dam  coincident  with  a  loss  of 
coolant  accident  (LOCA). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  is  provided  by 
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the  licensee  in  its  submittal  and  is  given 
below. 

TV  A  has  evaluated  the  proposed  technical 
specification  change  and  has  determined  that 
it  does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  50.92(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  function  of  ERCW  as  described  in 
FSAR  (Sequoyah  Final  Safety  Analysis 
Report]  Section  9.2.2  and  the  function  of  the 
UHS  as  described  in  FSAR  Section  9.2.5 
remain  unchanged.  The  UHS  temperature  is 
not  assumed  to  be  an  initiating  cause  for 
FSAR  evaluation  events.  As  sur.h,  increasing 
the  UHS  temperature  will  not  affect  the 
probability  of  any  previously  evaluated 
accidents.  The  increase  in  the  maximum  UHS 
temperature  was  found  to  be  acceptable  by 
evaluating  the  impacts  on  various  systems, 
components,  and  analyses.  The  following 
were  evaluated: 

F.CCS  (emergency  core  cooling  systems] 
Other  FSAR  Chapter  15  accident  analyses 
Containment  subcompartment  pressure 

analysis  (FSAR  Section  6.2) 
Peak  containment  temperature 
Peak  containment  pressure 
Long-term  containment  cooling 
Long-term  cooling  for  pipe  breaks  outside 

containment 
EQ  (Environmental  Qualification] 
temperature  profiles 
The  increase  in  UHS  temperature  was 
found  to  impact  the  peak  containment 
pressure  analysis  and  long-term  cooling  for 
pipe  breaks  inside  and  outside  of 
containment.  These  impacts,  however,  are 
neither  significant  nor  detrimental  to  the 
plant  for  the  proposed  increase  in  the  UHS 
temperature  limit  from  83  degrees  F  to  84.5 
degrees  F.  Therefore,  the  consequences  of  a 
previously  evaluated  accident  are  not 
significantly  increased. 

The  addition  of  a  minimum  UHS  reservoir 
level  requirement  ensures  that  plant 
operation  is  bounded  by  the  analysis  that 
established  ERCW  flow  rates  to  the  major 
transient  heat  load  components.  The 
establishment  of  flows  based  on  time- 
dependent  heat  loads  merely  provides  more 
operational  margin  without  being  overly 
conservative.  As  such,  the  proposed 
specification  addition  does  not  increase  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

The  wording  changes  to  Specification  3/ 
4.7.5  are  administrative  in  nature  and  are 
made  for  consistency  and  clarification.  The 
revisions  to  the  action  statement  and  the  SR 
are  made  for  consistency  with  the  new 
requirement  for  UHS  reservoir  level.  The 
additional  wording  change  is  made  to  clearly 
specify  that  the  UHS  temperature  Umit 
applies  to  the  ERCW  supply  water 
temperature.  The  change  does  not  affect  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 


The  proposed  increase  in  the  maximum 
allowable  UHS  temperature  is  made  to 
accommodate  elevated  river  temperature  at 
the  SQN  site.  These  elevated  river 
temperatures  are  the  result  of  an  extended 
drought  in  the  Tennessee  River  watershed. 
The  performance  of  the  UHS  and  ERCW  has 
been  analyzed  and  found  to  be  acceptable  at 
the  increased  maximum  temperature. 
Because  the  UHS  and  ERCW  still  perform 
their  intended  funciton  and  these  functions 
remain  unchanged,  the  probabiUty  of  a  new 
or  different  kind  of  accident  from  any 
previously  analyzed  is  not  created. 

The  addition  of  a  minimum  UHS  reservoir 
level  ensures  that  plant  operation  is  bounded 
by  analyses  performed  to  establish  ERCW 
flow  rates  to  transient  heat  load  equipment. 
Adequate  performance  of  the  heat 
exchangers  is  ensured.  The  addition  of  the 
specification  will  nor  create  the  possibihty  of 
a  new  or  different  accident 

The  wording  changes  to  Specification  3/ 
4.7.5  are  administrative  in  nature  and  are 
made  for  consistency  and  clarification.  The 
revisions  to  the  action  statement  and  the  SR 
are  made  for  consistency  with  the  new 
requirement  for  UHS  reservoir  level.  The 
additional  wording  change  is  made  to  clearly 
specify  that  the  UHS  temperature  limit 
applies  to  the  ERCW  supply  water 
temperature.  As  such,  the  proposed  change 
will  not  create  the  possibility  of  a  new  or 
different  Occident. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  increase  in^he  UHS 
maximum  temperature  has  only  minor 
impacts  on  the  peak  containment  pressure 
analysis  and  long-term  cooling  for  pipe 
breaks  outside  containment.  The  peak 
containment  pressure  increases  by 
approximately  0.14  lb/in  (psijg  and  remains 
below  the  containment  design  pressure  of  12 
lb/in  (psiJg.  The  ESF  room  cooler 
performance  remains  acceptable  and 
maintains  the  100-day  average  room 
temperature  below  EQ  limits.  As  such,  the 
increase  in  the  UHS  temperature  limit  does 
not  significantly  reduce  the  margin  of  safety. 
The  addition  of  a  minimum  UHS  reservoir 
level  ensures  that  the  ERCW  flow  rates  to  the 
CCS  and  CS  heat  exchangers  meet  or  exceed 
the  values  assumed  in  the  peak  containment 
pressure  analysis  as  performed  for  this 
change.  This  establishes  a  level  of 
operational  margin  for  performance  of  the 
heat  exchangers.  The  margin  of  safety  is  not 
significantly  reduced  by  the  proposed  change. 

The  wording  changes  to  Specification  3/ 
4.7.5  are  administrative  in  nature  and  are 
made  for  consistency  and  clarification.  The 
revisions  to  the  action  statement  and  the  SR 
are  made  for  consistency  with  the  new 
requirement  for  UHS  reservoir  level.  The 
additional  wording  change  is  made  to  clearly 
specify  that  the  UHS  temperature  limit 
applies  to  the  ERCW  supply  water 
temperature.  The  proposed  change  does  not 
reduce  the  margin  of  safety. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  bo 


considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commssion,  Washington,  DC  20555,  and 
should  cite  the  publication  date  and 
page  number  of  the  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  4000,  Maryland 
National  Bank  Building.  7735  Old 
Georgetown  Road.  Bethesda,  Maryland, 
from  8:15  a.m.  to  5:00  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  1717  H  Street,  NW,  Washington, 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  intervene  is 
discussed  below. 

By  August  1. 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  op>erating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceeding"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  with  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Boanl  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  Section  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
shall  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  In 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
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subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 


Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at 
1(800)  325-6000  (in  Missouri  1(800)  342- 
6700).  The  WestemlJnion  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Suzanne  C.  Black: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  O^ice  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  General  Counsel,  Tennessee 
Valley  Authority.  400  West  Summit  Hill 
Drive,  Ell  B33,  Knoxville,  Tennesse 
37902.  attorney  for  the  licensee. 

Nontimely  filings  for  leave  to 
intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
requests,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  20. 1988.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW„  Washinton,  DC. 
20555.  and  at  the  Local  Public  Document 
Room  located  at  the  Chattanooga- 
Hamilton  County  Library.  1001  Broad 
Street.  Chattanoogei,  Tennessee  37402. 

Dated  at  Rcckvilte.  Maryland,  this  24th  day 
of  |une  1988. 


For  the  Nuclear  Regulatory  Commission. 
David  H.  Moran. 

Acting  Assistant  Director  for  ProJfiCis.  TVA 
Projects  Division,  Office  of  Special  Projects. 
[FR  Doc.  88-14875  Filed  6-30-88: 8:45  am] 

B1LUNG  COOC  7S90-01-M 


POSTAL  SERVICE 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Postal  Service. 

ACTION:  Notice  of  Records  Systems 
Changes. 

summary:  This  document  gives  notice  of 
the  Postal  Service's  addition  of  a  routine 
use  to  each  of  its  systems  USPS  120.120. 
Personnel  Records — Personnel  Research 
and  Test  Validation  Records,  and  USPS 
050.020,  Finance  Records — Payroll 
System.  The  routine  uses  will  permit 
disclosure  of  limited  information  about 
applicants  for  postal  employment  and 
current  employees,  respectively,  for 
comparison  with  registrant  files  of  the 
Selective  Service  System  to  identify 
potential  nonregistrants. 

EFFECTIVE  DATE:  The  new  routine  uses 
will  become  effective  without  further 
notice  on  August  1. 1988.  unless 
comments  received  on  or  before  that 
date  result  in  a  contrary  determination. 

ADDRESS:  Comments  may  be  mailed  to 
the  Records  Officer,  U.S.  Postal  Service, 
475  L'Enfant  Plaza  SW..  Washington,  DC 
20260-5010.  or  delivered  to  room  6121  at 
the  above  address  between  8:15  a.m. 
and  4:45  p.m.  Comments  received  may 
also  be  inspected  during  the  above 
hours  in  room  6121. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Sheriff.  Records  Office,  (202)  268- 
515a 
SUPPLEMENTARY  INFORMATION:  The 

Selective  Service  System  has  asked  the 
Postal  Service  to  participate  in  computer 
matching  programs  under  which  files 
containing  limited  information  about 
applicants  for  postal  employment  during 
the  years  1987  and  1988  and  about 
current  employees  will  be  compared 
with  a  file  of  registrants  under  the 
Selective  Service  System  Registration 
Compliance  Program.  Disclosure  of 
information  will  be  limited  to  those  data 
elements  necessary  to  identify  and 
locate  males  bom  in  the  years  of  birth 
(1963  through  1970)  of  the  age  groups 
which  are  required  to  register,  to  verify 
their  registration  status,  and  to  seek 
registration  of  those  who  have  not  met 
the  requirement.  In  addition,  the  Postal 
Service  will  provide  its  file  of  applicants 
for  employment  only  for  target  areas 
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where  registration  compliance  is  low,  as 
identified  by  the  Selective  Service 
System.  Potential  nonrcgistrants 
identified  through  these  programs  will 
be  contacted  by  the  Selective  Service 
System  for  verification  of  their 
registration  status.  Those  not  meeting 
their  registration  responsibility  will  be 
encouraged  to  do  so  to  avoid  possible 
prosecution.  Proposed  routine  use  No.  9 
to  be  added  to  USPS  120.120,  Personnel 
Records — Personnel  Research  and  Test 
Validation  Records,  and  proposed 
routine  use  No.  35  to  be  added  to  USPS 
050.020,  Finance  Records — Payroll 
System,  will  permit  disclosure  of  only 
that  information  necessary  to 
accomplish  the  above-described  purpose 
of  these  matching  programs.  These 
programs  will  be  conducted  in 
accordance  with  the  Office  of 
Management  and  Budget's  Revised 
Supplemental  Guidelines  for  Conducting 
Matching  Programs  (47  FR  21656,  May 
19, 1982). 

System  USPS  120.120  collects 
information  needed  to  make  personnel 
selection  decisions,  and  system  USPS 
050.020  collects  information  about  postal 
employees  needed  by  supervisors  in  the 
performance  of  their  managerial  duties. 
In  making  hiring  decisions  and  in  the 
management  of  its  employees,  the  Postal 
Service  expects  both  an  employee  and  a 
potential  employee  to  adhere  to  Federal 
laws  including  the  Military  Selective 
Service  Act  which  requires  registration 
with  the  Selective  Service  System.  For 
this  reason,  disclosure  under  the 
proposed  routine  uses  is  compatible 
with  the  purposes  for  which  the 
information  in  both  systems  is  collected. 

Accordingly,  the  Postal  Service  is 
adding  new  routine  use  Nos.  9  and  35,  as 
shown  in  italic,  under  the  "Routine  Uses 
of  Records  ♦  *  •  Purposes  of  Such 
Uses"  segment  of  the  following  complete 
descriptions  of  systems  USPS  120.120, 
Personnel  Records — Personnel  Research 
and  Test  Validation  Records,  and  USPS 
050.020.  Finance  Records— Payroll 
System: 

USPS  050.020 

SYSTEM  NAMK 

Finance  Records — Payroll  System. 

sysTCM  locatiom: 

Payroll  system  records  are  located 
and  maintained  in  all  Departments, 
facilities  and  certain  contractor  sites  of 
the  Postal  Service.  However.  Postal 
Data  Centers  are  the  main  locations  for 
payroll  information.  Also,  certain 
information  from  these  records  may  be 
stored  at  emergency  records  centers. 


cateoohies  of  individuals  covered  sy  the 
system: 

Current  and  former  USPS  employees, 
postmaster  relief/replacement 
employees,  and  ceHain  former  spouses 
of  current  and  former  postal  employees 
who  qualify  for  Federal  Employees 
Health  Benefits  Coverage  under  Pub.  L. 
96-615. 

CATEGORIKS  OF  NECOWOS  IN  THE  SYSTEM: 

Records  contain  general  payroll 
information  including  retirement 
deduction,  family  compensations, 
benefit  deductions,  accounts  receivable, 
union  dues.  leave  data,  tax  withholding 
allowances.  FICA  taxes,  salary,  name, 
social  security  number,  payments  to 
financial  organizations,  dates  of 
appointment  or  status  changes, 
designation  codes,  position  titles, 
occupation  code,  addresses,  records  of 
attendance,  and  other  relevant  payroll 
information.  Also  includes  automated 
Form  50  records. 

AUTHOHITV  row  MAINTENANCE  Of  THE 
SYSTEM: 

39  U.S.C.  401, 1003;  5  U.S.C.  8339 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEOOWES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

Purpose — 

1.  Information  within  the  system  is  for 
handling  all  necessary  payroll  functions 
and  for  use  by  employee  supervisors  for 
the  performance  of  the  managerial 
duties. 

2.  To  provide  information  to  USPS 
management  and  executive  personnel 
for  use  in  selection  decisions  and 
evaluation  of  training  effectiveness. 
These  records  are  examined  by  the 
Selection  Committee  and  Regional 
Postmasters  General. 

3.  To  compile  various  lists  and  mailing 
list,  i.e..  Postal  Leader.  Women's 
Programs,  Newsletter,  etc. 

4.  To  support  USPS  Personnel 
Programs  such  as  Executive  Leadership. 
Non-Bargaining  Positions  Evaluations  of 
Probationary  Employees.  Merit 
Evaluation.  Membership  and 
IdentiDcation  Listings,  Emergency 
Locator  Listings,  Mailing  Lists,  Women's 
Programs,  and  to  generate  retirement 
eligibility  information  and  analysis  of 
employees  in  various  ranges. 

Use— 

1.  Retirement  Deduction — To  transmit 
to  the  Office  of  Personnel  Management 
a  roster  of  all  USPS  employees  under 
Title  5  U.S.C.  8334,  along  with  a  check. 

2.  Tax  Information— To  disclose  to 
Federal,  State  and  local  government 
agencies  having  taxing  authority, 
pertinent  records,  relating  to  individual 
employees,  including  names,  home 


address,  social  security  number,  wages 
and  taxes  withheld  for  other 
jurisdiction. 

3.  Unemployment  Compensation 
Data — To  reply  to  State  IJnemploymcnt 
Offices  at  the  request  of  separated  USPS 
employees. 

4.  Employee  Address  File— For  W-2 
tax  mailings  and  Postal  mailing  such  as 
Postal  Life,  Postal  Leaders,  etc. 

5.  Salary  payments  and  allotments  to 
financial  organizations — To  provide 
pertinent  information  to  organizations 
receiving  salary  payments  or  allotments 
as  elected  by  the  employee. 

6.  FICA  Deductions — The  Social 
Security  Act  requires  that  FICA 
deductions  be  made  for  those  employees 
not  eligible  to  participate  in  the  Civil 
Service  Retirement  System  (casuals).  In 
addition,  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  requires  that 
contributions  to  the  Medicare  program 
be  deducted  from  all  employees; 
earnings.  (These  statutes  do  not  apply  to 
employees  in  the  Trust  Territories  who 
are  not  U.S.  citizens.)  Accordingly, 
records  of  earnings  (i.e..  W-2 
information)  must  be  disclosed  to  the 
Social  Security  Administration  in  order 
that  it  may  account  for  funds  received 
and  determine  individual's  eligibility  for 
benefits.  Information  disclosed  includes 
name,  address,  SSN,  wages  paid  subject 
to  withholding.  Federal,  state,  and  local 
income  tax  withheld,  total  FICA  wages 
paid  and  FICA  tax  withheld, 
occupational  tax.  life  insurance  premium 
and  other  information  as  reported  on  an 
individual's  W-2  form. 

7.  Determine  eligibility  for  coverage 
and  payments  of  benefits  under  the  Civil 
Service  Retirement  System,  the  Federal 
Employees  Group  Life  Insurance 
Program  and  the  Federal  Employees 
Health  Benefits  Program  and  transfer 
related  records  as  appropriate. 

8.  Determine  the  amount  of  benefit 
due  under  the  Civil  Service  Retirement 
System,  the  Federal  Employees  Group 
Life  Insurance  Program  and  the  Federal 
Employees  Health  Benefits  Program  and 
authorizing  payment  of  that  amount  and 
transfer  related  records  as  appropriate. 

9.  Transfer  to  Office  of  Workers 
Compensation  Program,  Veterans 
Administration  Pension  Benefits 
Program,  Social  Security  Old  Age, 
Survivor  and  Disability  Insurance  and 
Medicare  Programs,  military  retired  pay 
programs,  and  Federal  Civilian 
employee  retirement  systems  other  than 
the  Civil  Service  Retirement  System. 
when  requested  by  that  program  or 
system  or  by  the  individual  covered  by 
this  system  for  use  in  determining  an 
individual's  claim  for  benefits  under 
such  system. 
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10.  Transfer  earnings  information 
under  the  Civil  Service  Retirement 
System  to  the  Internal  Revenue  Service 
as  required  by  The  Internal  Revenue 
Code  of  1954,  as  amended. 

11.  Transfer  information  necessary  to 
support  a  claim  for  life  insurance 
benefits  under  the  Federal  Employees' 
Group  Life  Insurance.  4  East  24th  Street 
New  York.  NY  lOOia 

12.  Transfer  information  necessaiy  to 
support  a  claim  for  health  insurance 
benefits  under  the  Federal  Employees' 
Health  Benefits  Program  in  a  health 
insurance  carrier  or  plan  participating  in 
the  program. 

13.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature  to  the 
appropriate  agency  whether  Federal. 
State,  or  local  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

14.  To  request  or  provide  information 
from  or  to  a  Federal,  State,  or  local 
agency  maintainging  civil,  criminal,  or 
other  relevant  enforcement  or  other 
pertinent  information,  such  as  licenses. 
If  necessary  to  obtain  information 
relevant  to  an  agency  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract  or  the 
issuance  of  a  license,  grant,  or  other 
benefits. 

15.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies,  may  also  be  utilized  to  respond 
to  general  requests  for  statistical 
information  (without  personal 
identification  of  Individuals)  under  the 
Freedom  of  Information  Act  or  to  locate 
specific  individual  for  personal  research 
or  the  personnel  management  functions. 

16.  May  be  disclosed  to  the  Odice  of 
Management  and  Budget  in  connection 
with  the  review  of  private  reHef 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19  at  any  stage  of  the  legislative 
coordination'and  clearance  process  as 
set  forth  in  that  Circular. 

17.  Certain  information  pertaining  to 
Postal  Supervisors  may  be  transferred  to 
the  National  Association  of  Postal 
Supervisors. 

18.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 


19.  Disclosnre  may  be  made  from  the 
record  of  an  individual,  where  pertinent, 
in  any  legal  proceeding  to  which  the 
Postal  Service  is  a  party  before  a  court 
or  administrative  body. 

20.  Pursuant  to  the  National  Labor 
Relations  Act.  records  from  this  system 
may  be  furnished  to  a  labor  organization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  bargaining  unit. 

21.  Inactive  records  may  be 
transferred  to  a  Federal  Records  Center 
prior  to  destruction. 

22.  To  provide  to  the  Office  of 
Personnel  Management  (0PM) 
approximately  19  data  elements 
(including  SSAN,  DOB,  service 
computation  date,  retirement  system, 
and  FEGLI  status]  for  use  by  OPM's 
Compensation  Group.  Data  collected  are 
not  for  the  purpose  of  making 
determinations  about  specific 
individuals  but  are  used  only  as  a 
means  of  ensuring  the  integrity  of  the 
active  employee/annuitant  data  systems 
and  for  analyzing  and  statistically 
projecting  Federal  retirement  and 
insurance  system  costs.  The  same  data 
submission  will  be  used  to  produce 
summary  statistics  for  reports  of  Federal 
employment.  * 

23.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
an  authorized  investigator  appointed  by 
the  Equal  Employment  Opportunity 
Commission  upon  his  request,  when  that 
investigator  is  properly  engaged  in  the 
investigation  of  a  formal  complaint  of 
discrimination  filed  against  the  U.S. 
Postal  Service  under  29  CFR  1613,  and 
the  contents  of  the  requested  record  are 
needed  by  the  investigator  in  the 
performance  of  his  duty  to  investigate  a 
discrimination  issue  involved  in  the 
complaint. 

24.  Records  in  this  system  are  subject 
to  review  by  an  independent  certified 
public  accountant  during  an  official 
audit  of  Postal  Service  finances. 

25.  May  bd  disclosed  to  a  Federal  or 
State  agency  providing  parent  locator 
services  or  to  other  authorized  persons 
as  defined  by  Pub.  L  93-647. 

26.  Disclosure  of  information  about 
current  or  former  postal  employees  may 
be  made  to  requesting  States  under 
approved  computer  matching  effots  in 
which  either  the  Postal  Service  or  the 
requesting  State  acts  as  the  matching 
agency,  but  limited  to  only  those  data 
elements  considered  relevant  to  making 
a  determination  of  employee 
participation  in  and  eligibility  under 
unemployment  insurance  programs 
administered  by  the  States  (and  by 
those  States  to  local  governments);  to 


improve  program  integrity:  and  to  collect 
debts  and  overpayments  owed  to  those 
governments  and  their  components. 

27.  To  union-sponsored  insurance 
carriers  for  ttie  purpose  of  determining 
eligibility  for  coverage  and  payments  of 
benefits  under  union-sponsored  non- 
Federal  insurance  plans  and  transferring 
related  records  as  a  appropriate. 

28.  Disciostire  of  information  about 
current  or  former  postal  employees  may 
be  made  to  requesting  Federal  agencies 
or  non-Federal  entities  under  approved 
computer  matching  efforts  in  which 
either  the  Postal  Service  or  the 
requesting  entity  acts  as  the  matching 
agency,  but  limited  to  only  those  data 
elements  considered  relevant  to  making 
a  determination  of  employee 
participation  in  and  eligibility  under 
particular  benefit  programs 
administered  by  those  agencies  or 
entities  or  by  the  Postal  Service;  to 
improve  program  integrity:  and  to  Collect 
debts  and  overpayments  owed  under 
those  programs. 

29.  (Temp.)  To  provide  the 
Department  of  Housing  and  Urban 
Development  the  names,  social  security 
account  numbers  and  home  addresses  of 
postal  employees  for  the  purpose  of 
notifying  those  individuals  of  their 
indebtedness  to  the  United  States  under 
programs  administered  by  the  Secretary 
of  Housing  and  Urban  Development  and 
for  taking  subsequent  actions  to  collect 
those  debts. 

Note. — ^This  routine  use  will  be  in  effect  for 
a  period  of  five  years  ending  Septenil)er  24. 
1989. 

30.  To  provide  to  the  Department  of 
Defense  (DOD)  upon  request  on  a 
semiannual  basis,  the  names,  social 
security  account  numbers  and  home 
addresses  of  current  postal  employees 
for  the  purpose  of  identifying  those 
employees  who  are  indebted  to  the 
United  States  under  programs 
administered  by  the  Secretary,  DOD, 
and  for  taking  subsequent  actions  to 
collect  those  debts. 

31.  To  provide  to  the  Department  of 
Defense  (DOD),  upon  request  on  an 
annual  basis,  the  names,  social  security 
account  numbers,  and  salaries  of  current 
postal  employees  for  the  purposes  of 
updating  DOD's  listings  of  Ready 
Reser\'ists  and  reporting  reserve  status 
information  to  the  Postal  Service  and 
the  Congress. 

32.  Disclosure  of  information  about 
current  or  former  postal  employees  may 
be  made  to  requesting  Federal  agencies 
or  non-Federal  entities  under  approved 
computer  matching  efforts  in  which 
either  the  Postal  Service  or  the 
requesting  entity  acts  as  the  matching 
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agency,  but  limited  to  only  those  data 
elements  considered  relevant  to 
identifying  those  employees  who  are 
absent  parents  owing  child  support 
obligations  and  to  collection  debts  owed 
as  a  result  thereof. 

33.  Disclosure  of  information  about 
current  or  former  postal  employees  may 
be  made  on  a  semi-annual  basis  to  the 
Department  of  Defense  (DOD)  under 
approved  computer  matching  efforts  in 
which  either  the  Postal  Service  or  DOD 
acts  as  the  matching  agency,  but  limited 
to  only  those  data  elements  considered 
relevant  to  identifying  retired  military 
employees  who  are  subject  to 
restrictions  under  the  Dual 
Compensation  Act  as  amended  (5  U.S.C 
5532),  and  for  taking  subsequent  actions 
to  reduce  military  retired  pay  or  collect 
debts  and  overpayirtents,  as  appropriate. 

34.  Disclosure  of  information  about 
current  or  former  postal  employees  may 
be  made  to  requesting  Federal  agencies 
under  approved  computer  matching 
efforts  in  which  either  the  Postal  Service 
or  the  requesting  entity  acts  as  the 
matching  agency.  Disclosure  will  be 
limited  to  only  those  data  elements 
considered  relevant  to  identify 
individuals  who  are  indebted  to  those 
agencies  and  to  provide  those 
individuals  with  due  process  rights  prior 
to  initiating  any  salary  offset,  pursuant 
to  the  Debt  Collection  Act. 

35.  Disclosure  of  information  about 
current  and  former  employees  may  be 
made  to  the  Selective  Service  System 
(SSS)  under  approved  computer 
matching  efforts  in  which  either  the 
Postal  Service  or  SSS  acts  as  the 
matching  agency.  Disclosure  will  be 
limited  to  only  those  data  elements 
considered  relevant  to  identify 
individuals  eligible  for  registration 
under  the  Military  Selective  Service  Act 
(50  U.S.C.  App.  451  et  seq.),  to  determine 
whether  those  individuals  have 
complied  with  registration 
requirements,  and  to  enforce 
compliance  when  necessary. 

POLICICS  AND  MACnCCS  FOH  STORINO, 
RETmEVINO,  ACCESSINQ.  HETAINmO.  AND 
tMSPOSINQ  OF  RECOAOS  IN  THE  SYSTEM: 


STORAGE: 

Preprinted  forms,  magnetic  tape, 
microforms,  punched  cards,  computer 
reports  and  card  forms. 

RETRIEVABItrrV: 

These  records  are  organized  by 
location,  name  and  social  security 
number. 

safeguards: 

Records  are  contained  in  locked  filing 
cabinets;  are  also  protected  by  computer 


passwords  and  tape  library  physical 
security. 

RETEHmON  AND  DISPOSAL: 

a.  Leave  Application  Files  (Absence 
Control)  and  Unauthorized  Overtime — 
Destroy  when  2  years  old. 

b.  Time  and  Attendance  Recsrds 
(Other  than  payroll)  and  local  payroll 
records — Destroy  when  3  years  old. 

c.  PDC  records  retention — contact 
PDC  Payroll  Office  or  Records  Office. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

APMG,  Department  of  the  Controller 
and  APMG,  Employee  Relations 
Departments  at  Headquarters. 

NOTIRCATKN*  PROCEDURE: 

Request  for  information  on  this 
system  of  records  should  be  made  to  the 
head  of  the  facility  where  employed 
giving  full  name  and  social  security 
number.  Headquarters  employees 
should  submit  requests  to  the  System 
Manager. 

RECORD  ACCESS  PROCEDURE: 

See  NOTIFICATION  above. 

CONTESTING  RECORD  PROCEDURES: 

See  NOTIFICATION  PROCEDURE 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  furnished  by 
employees,  supervisors  and  the  Postal 
Source  Data  System. 

USPS  120.120 

SYSTEM  NAME: 

Personnel  Records — ^Personnel 
Research  and  Test  Validation  Records, 
120.120. 

SYSTEM  location: 

USPS  National  Tests  Administration 
Center.  Los  Angeles,  CA;  USPS  National 
and  Regional  Headquarters:  Bulk  Mail 
Centers;  District  Offices;  and  the 
Oklahoma  City  Computer  Center. 

CATEGORIES  OF  INDIVIDUALS  cBvERED  BY  THE 
SYSTEM: 

Applicants  for  postal  employment  and 
USPS  employee  applicant  for 
reassignment  and/or  promotion. 

CATEOORIES^F  RECORDS  IN  THE  SYSTEM: 

Computer  scannable  information  and 
the  applicants  answers  to  the  test 
questions.  Reports  and  analyses  that 
have  resulted  from  comparison  of 
information  from  this  system  and  from 
system  USPS  120.121. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

39  U.S.C.  401, 1001. 


ROUTINE  USES  OF  RECORDS  MAINTAINCO  IN 
THE  SYSTEM,  mCLUDmO  CATCOORIES  OF 
USCRS  AND  TMf  PURPOSES  OP  SUCH  USEK 

Purpose — To  provide  verification  of 
the  applicants'  test  score.  Data  are 
collected  whenever  an  examination  is 
given  and  are  used  for  construction, 
analysis  and  validation  of  written  tests: 
for  research  on  personnel  measurement 
and  selection  methods  and  techniques 
and  research  on  personnel  management 
practices  such  as  performance 
evaluation  or  productivity.  Race  and 
national  origin  data  are  used  to  evaluate 
any  adverse  impact  of  the  selection 
process.  Use  of  these  race  and  national 
origin  data  is  limited  to  research 
projects  and  test  validation  conducted 
by  the  Postal  Service.  No  personnel 
decisions  are  made  in  the  use  of  these 
research  records.  Many  data  are 
collected  under  conditions  assuring  their 
confidentiality.  This  confidentiality  will 
be  protected.  Personnel  information  in 
this  system  of  records  is  used  by  the 
personnel  research  staff  in  the  Office  of 
Personnel  Management  of  the  U.S. 
Postal  Service. 
Use— 

1.  To  disclose  information  to  the  Equal 
Employment  Opportunity  Commission 
for  use  in  determining  the  existence  of 
adverse  impact  in  the  total  selection 
process,  in  reviewing  allegations  of 
discrimination,  or  in  assessing  the  status 
of  compliance  with  Federal  law. 

2.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether  Federal. 
State,  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  or  order  issued  pursuant 
thereto. 

3.  To  request  information  from  a 
Federal,  Slate,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
information,  such  as  licenses,  if 
necessary  to  obtain  relevant  information 
to  an  agency  decision  concerning  the 
hirihg  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the^issuance  of  a 
license,  grant  or  other  benefit. 

4.  To  provide  information  or  disclose 
to  a  Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  letting  of  a 
contract,  or  issuance  of  a  license,  grant, 
or  other  benefit  by  the  requesting 
agency  to  the  extent  that  the  information 
is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  that 
matter. 
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5.  May  be  disclosed  to  the  Office  of 
Management  and  Budget  in  connection 
with  the  review  of  private  relief 
legislation  as  set  forth  iaOMB  Circular. 
No.  A-19  at  any  stage  of  the  legislative 
coordination  and  clearance  process  as 
set  forth  in  that  Circular. 

6.  Pursuant  to  tlie  National  Labor 
Relations  Act,  records  from  this  system 
may  be  furnished  to  a  hibor  organization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  bargaining  unit. 

7.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

8.  Disclosure  may  be  made  from  the 
record  of  an  individual,  where  pertinent, 
in  any  legal  proceeding  to  which  the 
Postal  Service  is  a  party  before  a  court 
or  administrative  body. 

9.  Disclosure  of  information  about 
cpplicants  for  employment  with  the 
Postal  Service  may  be  made  to  the 
Selective  Service  System  (SSS)  under 
approved  computer  matching  efforts  in 
which  either  the  Postal  Service  or  SSS 
acts  as  the  matching  agency.  Disclosure 
will  be  limited  to  only  those  data 
elements  considered  relevant  to  identify 
individuals  eligible  for  regibtration 

.  under  the  Military  Selective  Service  Act 
(50  U.S.C.  App.  451  etseq),  to  determine 
whether  those  individuals  have 
complied  with  registration  requirements; 
and  to  enforce  compliance  when 
necessary. 

POuaCS  AND  PRACTICCS  FOR  •YQMNO, 

RCTmEVJNQ,  ACCESSINO,  RETlfMNlNd,  AND 

DISPOSNIO  OF  RECORDS  IN  THE  VWtIti 

!- ;.•  .  }-■  T..'.  v'^  •^■' 
STORAGE: 

Answer  sheets  in  handwritten  form 
and  computer  storage  media.  .^  .  ^  .,; . 

RmuEVABiurr:  ,■:••:*'.• 

This  systelA  of  recbrds  ts  indexed  by 
employee  name,  batch  number  or 
einployee's  date  of  examination  and 
examination  center  adminietoring  the 
examination. 


These  records  are  lAaintained  in   ' 
closed  file  cabitiets  Ui  a  secure  f^iciHty.' 

tWTENTIOM  AND  DISPOSAL: 

a.  Hard  Copy — Destroy  6  months  after 
processing. 

b.  Magnetic  Tape— Maintain  for  30 
years— DO  NOT  TRANSFER  TO  A 
FmjERAL  RECORDS  CENTER.      . .    v  - 

•VtTWI  siAWAOKIWCS)  AND  ADDRESS:    '  "  ""  - 

APMG.  Employee  Relations 
Department.  Headquarters. 


NOTIFICATION  PROCEDURE: 

Persons  wishing  to  know  whether  this 
system  of  records  contains  information 
on  them  should  address  inquiries  to  the 
head  of  the  Test  Administration  Center 
where  they  were  examined.  Inquiries 
should  contain  full  name,  social  security 
number,  date  of  examination, 
examination  number,  and  place  of 
participation  in  the  examination. 

RECORD  ACCESS  PROCEDURES: 

See  "NOTIFICATION"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "NOTIFICATION"  above. 

RECORD  RESOURCE  CATEGORIES: 

Applicant's  test  answers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISiONS  OF  THE  ACT: 

Reference  39  CFR  266.9  fur  details. 

Fred  Eggleston. 

Assistant  General  Coun.^el,  Leg :sla five 
Division. 

(FR  Doc.  88-14825  Filed  6-30-88;  8:45  amj 

BILLING  CODE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rdease  No.  34-2S859;  FiSe  Nos.  SR-Amex- 
8S-4.  SR-NYSE-«7-23] 

Self-Rtgulatory  Organjiations;  0.-cler 
Approving^opfi«ed  Rule  Chmges  by 
American  and  New  York  Stock 
Exdianges  Relating  to  the  Automated 
SutMnission  of  Cuatomer  and 
Proprtatary  Trading  Data  by  Member 
Firms. 

-  I.  Introduction  -i*rf"'^-' 

,  The  Amerioen  ("Amex"")  and  New 
York  ("NYSE ")  Stock  Exchanges 
(collectively,  the  "Exchanges")  have 
.submitted  for  Commission 
consideration,  pursuant  to  section  19(b) 
of  the  Securities  Exchange  Act  of  1934 
("Act"), '  proposed  rule  changes  that 
would  require  member  firms  to  submit 
certain  customer  and  prpprietar}*  trading 
infonnation  in  an  automated  format  ^ 
.  The  infonnation  to^e  ^iubmitted  is  what 
Ihe  Exchanges  routinely  reques^t  la  - 
connecti.dn  with  their  market 
surveillance  inquirics^  (so-called  "blue 
sheet  information") 


II.  Description  of  Proposed  Rules 

The  proposed  rules  submitted  by  the 
Amex  and  the  NYSE  are  virtually 
identical.'  Under  the  proposals,  where    _ 
the  Amex  or  tlie  NYSE  requests 
information  on  proprietary'  transactions 
by  a  member  or  member  firm,  the 
member  firm  must  submit  specified 
information  to  the  exchange  in  the 
designated  automated  format.*  Where 
an  information  request  to  a  member  firm 
from  the  Amex  or  the  NYSE  involves 
transactions  executed  fur  a  customer's 
account,  the  proposed  rules  require 
submissioii,  in  the  automated  format,  of 
the  information  required  for  proprietary 
trades  plus  additional  data  identifying 
the  customer.^  The  proposed  rules  also 
provide  that  the  Exchanges  mey  require 
that  additional  types  of  informution  be 
submitted  in  an  automated  format.  *  and 
permit  the  Exchanges  to  griint  exception 
to  member  firms  from  the  requirement 
that  requested  blue  sheet  information  be 
submitted  in  an  automated  format. 

With  regard  to  the  blue  sheet 
information  that  would  be  subject  to 
submission  in  automated  format  under 
the  proposed  rulcsr  both  the  Amex  and 
the  NYSE  have  stated  that  they  will  not 
require  member  firms  to  store  or  to 
submit  in  automated  format  data  on 
trading  that  occurred  prior  to  the  lime 
the  firm  is  required  to  con^)ly  with  the 
rule.  For  data  on  trading  that  occurred 
after  a  firm  is  required  to  comply  with 
the  rule,  the  Amex  states  that  it  intends 
to  reqube  member  firms  to  maintain 
trading.data  "on  line'"  (/.e.  in  the     - 
automated  system)  for  six  months  after 
the  trade  date  and  readily  accessible 
[i.e.,  on  disk  or  magnetic  tape)  for  three 


MS  U.S.C  7B«(b).  . 

*  The  Anifx  pn>p9«ct  (File  .No.  SR- Amex-60-«) 
was  noticed  Hn  S^urilies  Exchangc-Act  Release  fCo- 
25358.  February  17.  fsaa  5JFR  5504.  The  NYSE 
proftosal  (File  No.  SR-:NYSE-e7-23)  whs  noticed  in 
Securities  Exc(:srfie  Act  Release  No.  24852,  August 
.  25. 1987. 52  PR  33300.  N'e  comneMs  were  rroeived 
on  c;it}ier  proposal.  ,        .-:  -    , 


°  Vndttr  the  Amex  pn>poMl.  these  retjuirements 
would  be  contained  in-Rule  153A  7}<(>  NYS: 
proposal  would  pidce  these  reqairements  in  Rule 
41(iA. 

*  Tlie  propo'-ed  rules  specif>  tha^  mpmbit 
OT^anizationr  will  siibmil  in  an  autoimited  formal 
the  following  Inforntatien  Inr  proprietary  tntdes: 
Clearing  bouse  membei  for  the  organizutioo 
submitting  the  data,  and  the  meinbet  or  oiember 
firm  on  the  opposite  side  of  the  trade:  synitiol 
identify  tng  the  seci'rify;  dirte  of  tmnsacflon:  mimber 
ttf  slmres  in  e«ch  transi>ctloti  and  descrtfition  of  th« 
lype«f  Iraoaactiun  (e4:^rah;i«e  sale,  short  sale): 
<ransa(^ibn  price;  aucouni  number:  and  the  market 
center  where  the  transaction  tca^  execs^ted. 

*  i^e  prbpos^  n>le;  provide  that  the  adj^itlonal 
InforrA&tion  reqiiired  for  these  non^proprietary 
trades  includes:  CuSloifierndme,- address:  branch 
ofTice  nemben  regislered-reptesentative  nliiri>ec  . 
whither  th(^  order  was  solicited  or  unsohi-ited:  date 
account  was  opened:  employer  name:  tax 
Identification  numberts):  and.  if  th*  customer  was    ■ 
also  a  memlie'r  biioker-dealer,  whethef  the  firm 
executing  the  order  was  acting  qs  a  prin$ipal.Qr 
agent  on  the  Iransactioa 

*  Any  proposed  rule  rmjuirin);  sub(nti,slon  of 
additional  infonnatton  in  an  automated  forinat  - 
would  have  to  be  submitted  l<c  the  Conunission  fer    - 
approval  pursuant  to  the  requirements  of  section  ' 
19(b)  of  the  Act  and  Rule  19b-4  thereunder 
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years  after  the  trade  (fate.  The  NYSE 
states  that  member  fmns  would  be 
expected  to  keep  the  data  specified  io 
the  rule  "on  line"  for  a  minimum  period 
of  six  months.^ 

In  their  filings,  the  Amex  and  the 
NYSE  state  that  a  universal  automated 
format  for  the  transmission  of  member 
firms'  proprietary  and  customer 
transaction  data  has  been  developed  by 
the  Intermarket  Surveillance  Group  and 
the  Securities  Industry  Association, 
working  in  conjunction  with  the  self- 
rcgulatory  organizations.  The  Exchanges 
believe  that  their  adoption  of  this 
automated  blue  sheet  format  will 
significantly  enhance  their  regulatory 
and  surveillance  capabilities. 

At  present,  Amex  and  NYSE  member 
firms  are  required  to  submit  bhie  sheet 
information,  where  it  is  requested  ih 
connection  with  the  Exchanges'  market 
snrveiMance  activities.'  This  information 
is  now  submitted  on  paper.  In  their 
fiKngs,  the  Exchanges'  have  stated  that 
member  firms  are  currently  collecting 
somewhat  different  trading. information 
and  submitting  the  data  in  different 
formats.  In  addition,  the  Amex  states 
that  substantial  delays  can  be 
encountered  in  obtaining  requested  blue 
sheet  information.  These  factors, 
together  with  the  sheer  bulk  of  the 
information  that  often  results  from  stieh 
requests,  can  make  analysis  of  blue 
sheet  information  by  the  surveillance 
staffs  of  the.Exhanges  difficult  apd  time 
consuming,  particularly  where  they  must 
manually  review  records  inwrfving  a 
large  number  of  transactions,  firms,  and 
accoanU. 

IIL  Discuflsion 

The  Amex  and  the  NYSE  believe  that 
implementation  of  the  new  automated 
format  wtt  enable  their  sorveiUwice 
staffs  to  review  and  analyze  Mne  ^eet 
information  more  rapidly  and  more 
effectively.  Receiving  the  data  in  a 
compatible  automated  format  wiU 
permit  the  F\ ckangps'-  io^ftt*T  the  data 
directly  into  their  ecgnputerjiystenwJbr 
analysts.  In  addition,  die  Exchanges 
believe  that  the  new  automated  format 


*  See  letter  from  CItiudSa  Oowfey.  Senior 
Counii«l.  Amex.  dated  May  18. 1980  ("Amex  M^y  U 
lettaO  ami  Mter  front  Donakt  ].  SoMar,  S<mior 
ViceftMtdnM.  NYSK  dsterf  ApntS.  MU  r^VSE 
AprHSlMerr 

-  ComnHjr.  ttte  ConmiiBakm's  reguJatlon*  regarding 
titawlamfcin  of  bhi«  sheet  mfbrmatiini  reqtifre  (fiat 
the  infonnatio*!  nmat  b«  aatlti  aeocMilrfe  for  two 
year*  an4  ratatnatf  by  (h«  bialiai  iteahi  for  at  least 
lix  yean.  Se*  »CFIt  3«0i17a-S.  24At7a-«.  (-1407). 
The  ExdMiigea'  rcqtiirMiiemB  regardinti  "on-line" 
access  to  the  blue  sheet  infoinMlkm  nnder  the 
proposed  nla»  ovesiap  the  Cuii—lsiten'a 
requiraaaiMB  anA  sImmiU  not  be-OMMlMed  a* 
moMykig  or  nduciag  llMMe  le^ulsaiasnts. 

*  SsrArHcle  V.  Section 40(>of  the  Amex 
ConstitutiotK  MVSE  R\jle  W[a). 


will  enable  member  firms  complying 
with  the  proposed  rule  to  respond  to 
such  isicvmaticHi  requests  wi^  greater 
speed  and  efficiency  since  complying 
firms  will  no  longer  have  to  manually 
assemble  the  requested  blue  sheet 
information.* 

In  order  to  facilitate  members' 
conversion  to  automated  submission  of 
blue  sheet  information,  the  Amex  and 
the  NYSE  have  grouped  their  member 
firms  into  two  categoriee.  The  first 
category  consists  of  larger  member  firms 
from  which  the  Exchanges'  regularly 
request  trading  data.  Firms  in  this 
category  would  be  expected  to  come 
into  compliance  with  the  requirements 
of  the  proposed  rules  withfti  a  rriattvely 
short  time.  The  second  group  of  member 
firms  consists  of  those  firms  that  less 
frequently  receive  requests  for  trading 
information  from  the  Exchanges.  Firms 
in  this  category  are  generatty  smaller 
than  firms  in  the  first  category.  The 
Exchanges  anticipate  that  many  firms  in 
the  second  category  will  need  additional 
time  to  come  into  compliance  with  the 
proposed  rule.  In  addition,  some  of  these 
firms  may  also  be  considered  for 
temporary  exemptions  from  the 
proposed  rules. 

The  Amex  and  the  NYSE  mdicate  that 
they  have  contacted  a  number  of  their 
larger  member  firms  during  the 
development  phase  of  this  program.  The 
NYSE  stated  that  it  contacted  33 
member  firms  in  January  1987,  regarding 
the  adoption  of  the  proposed  rule 
change.'"  These  firms  account  for  75% 
of  the  trading  volume  involved  in 
investigations  initiated  by  the  NYSE's 
Market  Trading  Analysis  Department. 
The  NYSE  indicates  that  these  firms 
began,  at  that  time,  to  implement  the 
necessary  programing  and  computer 
system  modifications  to  enable  them  to 
submit  blue  sheet  information  to  the 
NYSE  in  the  designated  automated 
format.  According  to  the  NYSE.  15  of 
these  firms  are  currently  in  hJA 
compliance  with  the  proposed  rule  and 
apprpxfniatety  11  more  are  in  the  final 


phase  of  actions  necessary  to  come  into 
compHance  with  the  rule." 

The  NYSE  proposes  that  the  33 
member  firms  comprising  this  furst 
category  of  firms  be  given  30  days.  &om 
the  date  of  Commission  approval  of  the 
proposed  rule  change.,  to  comply  with 
the  requirements  of  the  rule. 

Subsequently,  in  December  1967.  the 
NYSE  contacted  79  more  member  firms 
to  inform  them  of  the  requirements  of 
the  proposed  rule.  The  NYSE  states  that 
these  Hnns.  plus  all  other  member  finns 
that  were  not  formally  contacted 
regarding  the  proposed  rale,  constitute 
the  second  category  of  member  firms. '^ 
Since  these  ftrms  will  not  have  bad  as 
much  time  to  adapt  their  computer 
systems  to  the  requiremcats  of  the 
proposed  rule,  the  NYS£  profMMes  that 
these  firms  be  given  six  atontfas  from  the 
date  of  approval  of  the  proposed  rule  to 
either  comply  with  the  requirements  of 
the  rule  or  receive  an  exemption  from 
the  rule. 

The  Amex.  working  in  conjunction 
with  the  NYSE,  contacted  four  member 
firms.  aR  of  which  were  also  NYSE 
members.  Figures  supplied  by  the  Amex 
indicate  that  almost  half  of  the  Amex 
member  firms  affected  by  die  proposed 
rule  change  are  also  NYSE  member 
firms. '  *  In  view  of  this,  the  Amex  has 
stated  that,  in  the  interest  of  unrformity. 
it  will  employ  the  saipe  compliance 
requirement  deadKnes  (30  days  for 
category  one  firms  and  six  months  for 
category  two  firms)  proposed  by  the 
NYSE.'*  Because  die  Amex  and  the 
NYSE  would  be  adopting  the  same 
automated  format  for  the  reporting  of 
blue  sheet  infbratatio*.  once  a  firm  with 
Amex  and  NYSE  memberships  has 
made  the  hardware  and  programing 
modifications  necessary  to  comply  with 
either  the  Amex  or  NYSE  rule,  it  will 


*  The  Amex  and  the  NYSE  slate  th,il  member 
ftrms  wilt  be  given  a  reasonable  amount  of  time 
(currently  10  days  IVom  the  ^te  of  the  re<}ue8t 
letter);to  icapad  to  a  request  for  b^te  sheet 
informatioa  in  an  aukMnaUd  lonaat.  See  Assex  May 
le  letter  and  NYSE  April  8  Letter. 

In  Its  ftting  Iha  NYSE  noted  that  member  ftrms 
f.iiling  to  provMe  bhie  sheet  Information  wMihi  the 
allotted  time  would  be  subject  to  •ummary  fbiee 
under  proftosadamendments  to  NYSE  Rule  476A. 
{See  File  No.  SR-N  YSE^-87-10).  This  proposed  rule 
has  been  opproved  by  the  Commission.  Securities 
Exchanite  Act  Release  No.  297»3.  May  27. 1S88, 53 
FR  20R2S.  The  Ante*  states  that  while  requests  for 
blue  sheet  iofermatten  currently,  and  amler  the 
proposed  mle.  are  not  sublet  M>  (he  Amex's  minor 
fine  system,  tt  iiiey  be  incorporated  into  the  system 
in  the  filters.  See  Amex  May  18  letter. 

'0  See  NYSE  April  8  letter. 


■  ■  The  NYSE  has  informed  us  thai,  m  ef  fune  24. 
19e&  a  loul  ol  SI  NYSE  BMuber  finM  as*  in 
compliance  with  the  proposed  rule.  In  addition. 
ADP.  Inc.,  which  provides  computerized  back  office 
opera tiena  for  7S  NYSE  member  llnne,  hae 
compietM)  Itw  iHOMMfy  ^ognaiiig  ■odIficsifcMe 
to  be  able  to  comply  with  the  proposed  nde  at  the 
direction  of  their  NYSE  member  clients.  Telephone 
conversation  between  Kathleen  McCarthy.  Sealer 
Market  Analyst,  NYST,  and  Robert  Sevigny. 
Attorney.  Dfvjsjon  of  Market  Regulation,  on  fune  34, 

ima 

•  *  See  NYSE  April  8  letter.  Id. 

The  NYSE  currently  hat  034  members  antf 
iniiabsi  Unas  TelepliieiH  coB»BreeM—  between 
Kathleen  McCarthy,  Senior  Market  Analyst.  NYSE, 
and  Robert  Sevigny,'AUamey.  Dwisien  of  Market 
Regularioiv  oh  |une  ZZ.  ISBB. 

> '  The  Amex  currently  has  5Sf  membert  and 
member  firms.  Of  those  212  are  ah*  MVSE 
members.  Tatephone  conversation  between  Prank 
Savarese,  Assistant  Vier^esMsM,  Amea.  an4 
Robert  Sevigny.  Attorney.  Divtsioa  of  Market 
Rogulation.  on  May  27. 1088. 

'*  See  Amex  May  18  letter. 
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then  be  able  to  comply  with  both 
Exchanges'  requirements. 

As  noted  previously,  under  paragraph 
(d)  of  the  proposed  rules  the  Amex  and 
the  NYSE  would  be  able  to  exempt 
member  firms  from  the  requirement  that 
blue  sheet  information  be  submitted  in 
an  automated  format.  Both  Exchanges 
have  stated  that  they  would  consider 
applications  for  exemption  from  the  rule 
on  a  case  by  case  basis.  Where  such  an 
exemption  was  granted,  it  would  be 
reviewed  at  least  annually.  An  Amex  or 
NYSE  member  firm  seeking  such  an 
exemption  would  need  to  present  a 
supportable  claim  that  it  would  be  an 
undue  burden  for  it  to  comply  with  the 
rule  because  of  the  small  number  of 
information  requests  it  normally 
receives."*  At  the  expiration  of  a 
member  firm's  exemption,  or  where  the 
Amex  or  the  NYSE  have  determined 
that  a  member  firm  is  no  longer  eligible 
for  an  exemption,  the  Exchanges  have 
stated  that  they  will  grant  a  reasonable 
amount  of  time  for  the  firm  to  comply 
with  the  rule.  Depending  on  the 
circumstances  of  the  firm,  this  lime 
would  not  generally  be  expected  to 
exceed  six  months. 

IV.  Conclusion 

The  Commission  has  closely  reviewed 
the  provisions  of  the  proposed  Amex 
and  NYSE  rules,  and  believes  that  they 
are  consistent  with  the  requirements  of 
the  Act.  particularly  sections  6(b)(1)  and 
6(b)(r>).  The  adoption  of  the  universal 
automated  format  for  blue  sheet 
information  under  the  proposed  rules 
will  signiHcantly  improve  the  ability  of 
the  Amex's  and  the  NYSE's  regulatory 
and  surveillance  staffs  to  conduct  their 
market  surveillance  and  monitoring 
responsibilities  under  section  6(b)(1). 
6(b)(5)  and  other  provisions  of  the  Act. 
The  Commission  also  believes  that 
adoption  of  the  automated  format  will 
make  it  easier  for  member  firms 
complying  with  the  proposed  rules  to 
gather  and  submit  information  in 
response  to  requests  from  the  Exchanges 
in  a  timely  manner  and  will  thus  reduce 
the  regulatorj'  burden  on  those  firms. 
Further,  receipt  of  such  market 
surveillance  information  in  an 
automated  format  wilt  permit  the 
Exchanges'  surveillance  staffs  to  review 
and  analyze  the  data  more  rapidly  and 
effectively  by  enabling  them  to  directly 


■''  Both  the  Amex  and  the  NYSE  have  also  staled 
that  member  firms  that  clear  their  trades  through 
another  firm  or  use  a  service  bureau  for  their 
automated  submissions  will  be  required  to  submit  a 
letter  of  understanding  stHling  that  they  will  have 
the  information  submitted  in  the  required  format 
through  another,  specifically  named,  party  or 
parlies.  See  Amex  May  18  letter  NYSE  April  8 
letter. 


enter  the  data  into  the  Exchanges'  own 
computer  systems  for  analysis.  In 
addition,  in  instances  where  the 
Exchanges  refer  matters  to  the 
Commission  for  further  action, 
availability  of  the  pertinent  blue  sheet 
information  in  an  automated  format  will 
also  facilitate  the  Commission's  ability 
to  analyze  and  evaluate  relevant  trading 
and  market  surveillance  data. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  changes  be,  and  hereby 
are,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

looatlian  G.  Katz, 

Secretary. 

Dated:  )une  27. 1988. 
(FR  Doc.  88-14907  Filed  6-30-88;  8:45  am] 
BILUNG  CODE  M)tO-0t-M 


(Release  No.  34-25858;  File  No.  SR-CSE- 
88-31 

Self-Regulatory  Organizations; 
Proposed  Rule  Ctiange  by  The 
Cincinruiti  Stock  Exchange  Relating  to 
the  Exposure  Time  of  Agency  Orders 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  noiice  is  hereby  given 
that  on  June  7. 1988,  The  Cincinnati 
Stock  Exchange  (the  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  the  Proposed  Rule  Change 
as  described  in  Items  I,  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulfatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  Proposed  Rule 
Change  from  interested  [lersons. 

I.  The  Self-Regulatory  Organization's 
Statement  of  ^e  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Cincinnati  Stock  Exchange 
proposes  to  amend  on  a  six  months  pilot 
basis  Rule  11.9(o)  in  order  to  reduce  the 
exposure  period  after  an  agency  order 
has  interacted  with  the  CSE  book  (and. 
in  the  case  of  a  public  agency  order, 
received  a  guaranteed  execution  of  up  to 
2.099  shares]  from  thirty  seconds  to 
fifteen  seconds. 

II.  Self-Regulatory  Organization's 
Statement  Regarding  the  Proposed  Rule 
Change 

A,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Cincinnati  Stock  Exchange's^ 
National  Securities  Trading  System 


("NSTS"  or  the  **Sy8tem")  processes  a 
public  agency  marlvet  order  by  (1) 
pricing  it  at  the  national  best  bid  or  ofTt  r 
("NBBO ").  (2)  exposing  it  to  the  CSE 
market  by  matching  and  executing  it 
against  similarly  priced  contra  interest 
resident  in  the  System's  central  limit 
order  book,  (3)  automatically  forcing  an 
execution  of  the  remainder  against  the 
Designated  Dealer  of  the  day  for  up  to 
2,099  shares,  (4)  further  exposing  any 
remainder  to  all  Approved  Dealers  for 
execution  via  a  flash  on  NSTS  terminals 
for  thirty  seconds,  and  (5)  automatically 
reformatting  any  remainder  not  taken 
after  all  these  steps  into  an  ITS 
commitment  and  transmitting  it  to        .- 
whichever  ITS  Participant  market  is 
then  displaying  the  NBBO.  Except  for 
the  fact  that  it  does  not  receive  a 
guaranteed  execution  against  the 
Designated  Dealer  of  the  day,  a 
professional  agency  market  order  is 
processed  in  the  same  manner. 

The  purpose  of  the  Proposed  Rule 
Change  is  to  reduce  an  unneco.<;sarily 
long  processing  period  for  public  and 
professional  agency  orders  by  lowering 
the  second  exposure  period — the 
"flash" — from  thirty  seconds  to  fifteen 
seconds.  This  reduction  is  analogous  tu 
and  consistent  with  recent  Securities 
and  Exchange  Commission  orders  which 
approved  similar  reductions  in  the 
overall  processing  time  for  certain 
agency  principal  orders  on  other 
exchanges.  Specifically,  the  Commission 
has  allowed  both  the  Midwest  Stock 
Exchange  ("MSE")  and  the  Pacific  Stock 
Exchange  ("PSE")  to  implement  pilot 
programs  which  reduce  the  exposure 
time  provided  for  price  improvement  on 
orders  executed  through  their  MAX  and 
SCOREX  systems  from  thirty  seconds  to 
fifteen  seconds.  In  addition,  the 
Commission  has  permitted  MSE  to 
eliminate  this  order  exposure  time 
altogether  and  provide  immmediute 
executions  for  orders  of  up  to  1,099 
shares  entered  into  MAX  where,  at  the 
time  of  order  entry,  there  is  a  Vs  point 
spread  between  the  best  fTS  bid  and 
offex  and  the  stock  is  quoted  at  a 
minimum  variation  of  V^  point.  Finally, 
the  Commission  recently  approved  an 
extension  of  MSE's  portfolio  execution 
system  pilot  program,  wherein  the  time 
frame  between  entry  of  a  principal 
market  order  into  MAX  and  its 
automatic  execution  was  reduced  from 
fifteen  seconds  to  zero  seconds.' 


'  See  Securities  Exchanjje  Act  Relf-a**^  No.  34- 
22357  (August  26. 1985).  50  FR  35890:  No.  34-ai32» 
(September  17, 1964).  48  FR  57199:  No.  34-22814 
(fanuary  21, 1986),  SI  FR  3556:  No.  34-22985  (March 
13. 1986);  and  No.  34-25493  (March  25, 1988).  53  FR 
9838. 
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In  the  above  SEC  orders,  the 
Commission  recognized  the  importance 
of  creating  an  effective  balance  between 
a  customer's  need  to  receive  the  best 
possible  execution  price  and  his  need 
for  a  timely  execution.  CSE's  Proposed 
Rule  Change  attempts  to  achieve  a 
similar  balance  for  its  members.  No 
specinc  order  exposure  period  is  needed 
in  NSTS  to  provide  an  opportunity  for 
price  improvement  because  market 
markers  on  an  automated  exchange 
such  a  CSE,  with  its  open  book 
{^i>ographicalIy  dispersed  trading  floor. 
I  lust  always  display  the  best  at  which 
t'ley  are  willing  to  trade.  In  addition, 
f  fteen  seconds  is  a  mure  adequate  time 
p  :riod  for  Approved  Dealers  to  respond 
to  the  interest  being  exposed  to  them  in 
tb?  flash. 

As  part  of  the  negotiated  settlement 
relating  to  the  implementation  by  CSE  of 
its  automated  interface  with  ITS  on 
April  1, 1986,  the  Exchange  adopted 
Rules  which,  among  other  things, 
provided  for  the  exposure  of  ail  public 
and  professional  agency  orders  in  NSTS 
for  thirty  seconds  prior  to  the  automatic 
reformatting  and  transmitting  of  such 
orders  by  the  System  to  another  ITS 
market.  Since  that  time,  the  Commission 
has  approved  the  rule  changes  involving 
MAX  and  SCOREX  cited  above.  These 
rule  changes  have  obviated  the  ITS 
access  concerns  which  led  the  other 
exchanges  to  impose  a  thirty-second 
flash  requirement  on  CSE  because  the 
rule  changes  have  reduced  certain 
regional  exchanges'  ITS  access  time  to  a 
level  equal  to  or  below  that  of  CSE.  For 
example,  the  total  intra-MSE  time 
committed  to  certain  agency  and 
principal  orders,  combined  with  the  time 
it  takes  for  MSE  to  manually  reformat 
any  remainder  of  such  orders  into  ITS 
commitments,  is  now  less  than  the  time 
it  takes  CSE  to  process  public  and 
professional  agency  orders  in  its  market 
and  then  automatically  reformat  them 
into  ITS  commitments.  The  Proposed 
Rule  Change  would  serve  to  equalize 
this  total  processing  time,  thus  removing 
a  competitive  disadvantage  to  CSE 
members  and  giving  them  the  ability  to 
better  meet  their  fiduciary  obligation  to 
obtain  the  best  execution  for  their 
customers.  In  addition,  the  Proposed 
Rule  Change  would  encourage  the  use  of 
a  technical  improvement  to  the  ITS 
trading  linkage.  Finally,  by  reducing  the 
overall  processing  time,  the  Proposed 
Rule  Change  would  lessen  the  chance  of 
CSE  generating  an  execution  which 
trades  through  another  ITS  Participant's 
market. 

Rule  11.9(o),  as  amended,  is  consistent 
with  those  provisions  of  section  6(b)(5) 
and  11(A)  of  the  Act  which  encourage 


fair  competition  among  markets,  the 
perfection  of  the  National  Market 
System,  and  the  use  of  new  data 
processing  and  communications 
techniques  to  facilitate  economically 
efficient  executions  of  securities 
transactions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
Proposed  Rule  Change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  solicited  but  received 
no  comments  on  the  Proposed  Rule 
Change  from  the  other  ITS  Participants. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  Proposed 
Rule  Change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  Proposed  Rule  Change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  Proposed  Rule  Change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  Proposed 
Rule  Change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public'in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  5th  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 


number  in  the  caption  above  and  should 
be  submitted  by  ^liy  22, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonalhan  G.  Katz. 

Secretary. 

June  27. 1968. 

|FR  Doc  86-14906  Filed  6-30-88;  a-45  amf 
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(Rel.NalC-16455;(t12-7016))    • 

AHA  Investment  Funds,  Inc.; 
AppHc  itf  on 

June  27.  lOaa 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC*). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  AHA  Investment  Funds, 
Inc. 

Relevant  1940  Act  Sections:  Order 
requested  under  section  6(c)  exempting 
Applicant  from  certain  provisions  of 
section  15(a)  and  Rule  18f-2,  and.  from 
certain  disclosure  requirements  set  forth 
in  Rules  2na-2(a)(l).  20a-2(b)(l).  20a- 
2(a)(8),  20a-2(a)(9)  and  20a-2(b)(4), 
Items  5(b)(iii)  and  16(a)(iii)  of  Form  N- 
lA,  Items  47-52  and  72(f)  of  Form  N- 
SAR  under  the  1940  Act,  and  Section*  6- 
07.2(a),  (b)  and  (c)  of  Regulation  S-X  as 
it  pertains  to  registered  investment 
companies. 

Summary  of  Application:  Applicant 
seeks  an  order  which  will  permit 
investment  managers  approved  by 
Applicant's  Board  of  Directors 
("Investment  Managers")  to  serve  as  its 
investment  advisers  without  obtaining 
shareholder  approval  of  the  advisory 
agreements  between  the  Investment 
Managers  and  Applicant's  principal 
manager,  Hewitt  Associates  ("Hewitt "). 
and  to  permit  those  agreements  to  be 
terminated  without  shareholder 
approval.  Applicant  also  seeks  an  order 
granting  exemption  from  various 
disclosure  requirements  which  would 
otherwise  necessitate  disclosure  of  the 
methods  of  computation,  rates  and 
amounts  of  advisory  fees  paid  to  the 
Investment  Managers  by  Hewitt 

Filing  Dates:  The  application  was 
Tiled  on  April  13. 1988,  and  amended  on 
June  2a  1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  appNcation 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 


be  received  by  the  SEC  by  5:30  p.m.,  on 
July  19, 1988.  Request  a  hearing  in 
writing  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  Applicant 
with  the  request,  either  personally  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
affidavit  or,  for  attorneys,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington,  DC  20549; 
Applicant,  100  Half  Day  Road, 
Lincolnshire,  Illinois  60015. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  C.  Mira,  Staff  Attorney  (202) 
272-3047.  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  a  newly  organized,  no- 
load,  open-end,  diversified  management 
investment  company  of  the  "series"  type 
incorporated  under  Maryland  state  law. 
Initially,  Applicant  will  offer  shares  of 
five  separate  investment  portfolios 
("Portfolios"),  each  with  distinct 
investment  objectives,  policies  and 
restrictions.  These  Portfolios  will  be: 
The  Limited  Maturity  Fixed  Income 
Portfolio;  the  Full  Maturity  Fixed  Income 
Portfolio:  the  Diversified  Stock  Portfolio; 
the  Balanced  Portfolio;  and  the  U.S. 
Government  Money  Market  Portfolio. 

2.  Applicant  was  organized  through 
the  joint  cooperation  of  Hewitt  and 
American  Hospital  Association 
Services,  Inc.  ("AHA  Services"),  as  part 
of  a  program  to  make  asset  management 
consulting  and  related  services 
available  to  the  member  hospitals  and 
afTihated  organizations  ("Member 
Organizations")  of  the  American 
Hospital  Association  ("AHA"), 
including  employee  benefit  plans.  AHA 
Services  is  a  subsidiary  of  AHA. 

3.  Hewitt  is  a  partnership  organized 
under  Illinois  state  law  and  is  registered 
as  an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act").  Hewitt  will  be  an 
investment  adviser  to  Applicant  within 
the  meaning  of  section  ^a)(20)  of  the 
Advisers  Act  Hewitt  is,  among  other 
things,  engaged  in  the  business  of 
providing  asset  management  consulting 
services  to  large  pools  of  investment 
assets  of  institutional  investors. 


principally  assets  of  corporate  employee 
benefit  plans.  In  providing  these 
services  Hewitt  acts  as  a  "consultant" 
and  not  as  an  "investment  manager"  in 
that  it  does  not  advise  a  client  to  invest 
in  particular  securities  or  assets.  At  the 
core  of  Hewitt's  investment  consulting 
services  are  the  functions  of  assisting  a 
client  in  defining  appropriate  investment 
objectives  and  desired  investment 
returns  based  upon  the  client's  imique 
situation  and  tolerance  for  risk;  assisting 
a  client  in  allocating  its  assets  among 
different  investments;  and  assisting  a 
client  in  selecting  investment  managers 
to  make  specific  portfolio  investments. 
Hewitt's  consulting  relationships  with 
its  clients  are  intensive,  and  include  in- 
person  meetings  with  the  client: 
telephone  communications  between  the 
client  and  Hewitt's  consultants  serving 
the  client;  open  access  to  Hewitt's  staff 
specialists  in  particular  areas;  and  the 
ability  to  use  Hewitt's  expertise  on 
"special  projects"  (e.g..  the  evaluation 
and  assistance  in  the  selection  of  a 
master  trustee  for  an  employee  benefit 
plan). 

4.  Applicant  was  organized  to  enable 
Hewitt  to  provide  its  asset  management 
consulting  and  investment  manager 
selection  services  to  Member 
Organizations  with  small  to  medium 
sized  pools  of  assets  on  a  basis  which  is 
efHcient  and  cost-effective.  Applicant 
will  be  provided  the  beneHt  of  Hewitt's 
investment  manager  evaluation  and 
selection  services,  and,  in  turn,  make  its 
shares  available  to  Member 
Organizations  to  permit  implementation 
of  the  allocation,  objective  setting  and 
manager  selection  decisions  made  with 
the  assistance  given  by  Hewitt  to  those 
organizations.  By  pooling  the  assets  of 
Member  Organizations  in  the  Portfolios, 
Hewitt  will  be  able  to  provide  its 
consulting  services  to  these  smaller 
institutional  investors  and  permit  them 
to  implement  those  decisions  on  an 
economically  viable  basis,  without 
compromising  the  standards  to  which 
Hewitt  presently  adheres  in  providing 
these  services. 

5.  Shares  of  the  Portfolios  will  not  be 
offered  to  individual  investors  and  will 
be  offered  only  to  Member 
Organizations  which  have  entered  into 
Asset  Management  Services 
Agreements  ("Asset  Agreements")  with 
Hewitt.  The  Asset  Agreements  provide 
for  payment  of  a  single  fee  directly  to 
Hewitt  in  order  to  obtain  the  services 
offered  in  the  asset  allocation  and 
management  problem.  Pursuant  to  these 
Asset  Agreements,  Hewitt  will  assist  the 
Member  Organizations  in  defining 
appropriate  investment  objectives  and 
desired  investment  returns  and  assist 
the  Member  Organizations  in  allocating 


their  assets  among  different  investment 
media  in  a  manner  most  likely  to 
achieve  those  objectives.  The  Member 
Organizations  will  then  be  able  to  use 
one  or  more  of  the  Portfolios  as 
investment  vehicles  to  gain  access  to 
Hewitt's  multiple  manager 
diversification  and  Investment  Manager 
selection  ser\'ices.  Subject  to  general 
supervision  by  the  Board  of  Directors 
and  officers  of  Applicant,  and  to  the 
coordination  of  portfolio  investment 
activities  by  Hewitt  as  principal 
manager,  specific  portfolio  investments 
for  each  Portfolio  will  be  selected  by  the 
Investment  Managers. 

6.  Applicant  is  structured  and 
proposed  to  operate  in  a  different 
manner  than  a  conventional  registered 
investment  company.  Hewitt  will  serve 
as  Applicant's  principal  manager 
pursuant  to  a  written  Corporate 
Management  Agreement,  and  will 
provide  Applicant  with  various 
management  and  administrative 
services  necessary  for  its  operations. 
Hewitt's  ser\'ices  will  include  the 
evaluation,  selection  (subject  to  the 
approval  of  Applicant's  directors)  and 
monitoring  of  Investment  Managers. 
Specific  portfolio  investmens  for 
Applicant's  Portfolios  will  be  made  by 
the  Investment  Managers.  Initially, 
Applicant  proposes  to  use  multiple 
Investment  Managers  for  each  of  its 
Portfolios,  except  the  U.S.  Government 
Money  Market  Portfolio.  As  Applicant's 
assets  grow  it  is  anticipated  that 
additional  Investment  Managers  will  be 
employed. 

7.  Applicant's  Corporate  Management 
Agreement  with  Hewitt  will  be 
submitted  for  approval  to  Applicant's 
Board  of  Directors,  including  a  majority 
of  the  directors  who  are  not  "interested 
in  persons"  of  Applicant  Hewitt,  and 
will  also  be  subject  to  all  the 
shareholder  approval  and  termination 
provisions  of  the  1940  Act.  Information 
concerning  Hewitt  Applicant  and  the 
Investment  Managers  will  be  disclosed 
in  public  documents  such  as 
prospectuses,  proxy  statements,  and 
periodic  reports  as  required  by  the 
relevant  provisions  of  the  1940  Act, 
except  to  the  extent  of  Applicant's 
requested  exemptive  order. 

8.  Hewitt  will  furnish  to  Applicant's 
Board  of  Directors,  and  such  directors 
will  request  and  evaluate,  such 
information  as  may  reasonably  be 
necessary  to  evaluate  the  terms  of  the 
Corporate  Management  Agreement  The 
directors  will  be  provided  with  and  will 
evaluate  information  such  as:  The  fees 
which  Hewitt  is  charging  clients  who 
have  entered  into  Asset  Agreements:  the 
fees  which  Hewitt  is  paying  to 
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Investment  Managers  pursuant  to 
Portfolio  Management  Contracts 
(described  below);  and  information 
concerning  the  reductions  in  fees,  if  any. 
which  Hewitt  has  been  able  to  obtain 
from  the  Investment  Managers. 
Applicant  will  not  pay  any  advisory  or 
management  fee  to  Hewitt  and  will  pay 
no  investment  advisory  fee  to  the 
Investment  Managers.  Hewitt  will  be 
solely  responsible  for  the  payment  of  the 
Investment  Managers'  fees. 

9.  After  Hewitt  recommends  an 
Investment  Manager,  the  selection  and 
approval  will  be  made  by  Applicant's 
Board  of  Directors,  including  a  majority 
of  Applicant's  directors  who  are  not 
interested  persons  of  Applicant,  Hewitt, 
or  the  Investment  Manager.  Applicant 
and  Hewitt  will  enter  into  a  written 
Portfolio  Management  Contract  with 
each  Investment  Manager  which:  (1) 
Will  precisely  describe  the 
compensation  to  be  paid  by  Hewitt  to 
the  Investment  Manager;  (2)  shall 
continue  in  effect  for  two  years  only  so 
long  as  such  continuance  is  specifically 
approved  at  least  annually  by 
Applicant's  Board  of  Directors  as 
required  by  the  1940  Act;  (3)  will  provide 
for  termination  at  any  time,  without  the 
payment  of  any  penalty,  by  Applicant's 
Board  of  Directors  on  not  more  than 
sixty  days  written  notice  to  the 
Investment  Manager:  and  (4)  will 
terminate  automatically  in  the  event  of 
its  assignment. 

Applicant's  Legal  Analysis 

1.  Applicant  asserts  that  shareholder 
approval  of  the  Investment  Managers  is 
not  necessary  for  the  protection  of 
Applicant's  shareholders.  Applicant 
notes  that  unlike  the  investor  in  a 
conventional  investment  company  who 
specifically  undertakes  to  evaluate  and 
select  the  investment  adviser  that  will 
manage  the  investor's  assets,  the 
investor  in  Applicant  has  clearly  chosen 
to  have  Hewitt  and  Applicant  undertake 
those  responsibilities.  The  primary 
reason  for  an  investor's  decision  to 
invest  in  Applicant  is  to  obtain  Hewitt's 
expertise  in  selecting  investment 
managers,  and  is  based  upon  the 
investors  determination  that  is  unable, 
or  at  least  unwilling,  to  make  those 
selections.  Applicant's  shareholders  are 
independent  of,  and  not  dependent 
upon.  Applicant's  Investment  Managers 
under  its  organizational  structure  and 
proposed  method  of  operation.  The 
relationship  over  which  Applicant's 
shareholders  should  and  will  be  able  to 
exercise  control  is  the  relationship  with 
Hewitt,  the  entity  to  which  the  investors, 
by  their  choice,  are  looking  for 
investment  results  and  related  services. 
Applicant  submits  that  by  choosing  to 


invest  in  this  type  of  vehicle,  investors 
are  not  seeking  any  relationship  with 
the  Investment  Managers,  and  are  not 
directly  concerned  with  the  choice  of 
specific  Investment  Managers. 

2.  In  the  ordinary  course  of  events. 
Applicant  does  not  expect  to  hold 
annual  shareholders  meetings,  thus 
avoiding  the  expenses  entailed  in 
preparing,  filing  with  the  Commission, 
printing,  mailing,  and  tabulating  proxy 
material.  If,  for  any  reason,  it  becomes 
necessary  to  employ  an  additional 
manager  or  enter  into  a  new  contract. 
Applicant  and  the  particular  Portfolio 
will  be  forced  to  incur  additional 
expenses  to  obtain  shareholder  approval 
of  such  manager  unless  the  requested 
exemptive  relief  from  selection  15(a)  is 
granted.  To  avoid  such  expenses  and 
any  potential  delay  it  is  submitted  that 
the  best  interests  of  shareholders  are 
served  if  Applicant  can  immediately, 
subject  to  review  and  approval  by  its 
Board  of  Directors,  employ  a  new 
Investment  Manager  or  enter  into  a 
revised  contract  without  first  receiving 
shareholder  approval.  Accordingly, 
Applicant  requests  exemption  from 
section  15(a)  of  the  1940  Act  and  Rule 
18f-2.  to  the  extent  necessary,  to  permit 
the  advisory  arrangements  described 
above. 

3.  Applicant  also  seeks  relief  from 
various  disclosure  provisions  under  the 
1940  Act  and  Regulations  S-X  which 
would  require  disclosure  of  fees  paid  to 
the  Investment  Managers  by  Hewitt. 
Applicant  believes  that  its  shareholders 
will  have  adequate  information 
concerning  fees  and  expenses  and  notes 
that  its  shareholders  will  each  have 
entered  into  an  Asset  Management 
Agreement  with  Hewitt,  which  will  set 
forth  the  fees  to  be  paid  by  the 
shareholder  to  Hewitt.  The  services 
provided  and  fees  payable  under  these 
agreements  will  be  established 
individually  with  each  investor-and 
compensation  will  reflect  the  specific 
services  to  be  provided  and  the  costs 
and  expenses  (including  the  Investment 
Managers'  compensation)  to  Hewitt  of 
managing  the  investor's  assets  and 
Applicant's  business.  Thus,  investors 
will  know  in  advance  the  total  expenses 
and  rate  of  fees  which  they  will  bear 
and  will,  therefore,  be  able  to  determine 
whether,  in  their  judgment,  the  total 
package  of  services  and  cost  is 
competitive  with  the  services  and  costs 
which  could  be  obtained  elsewhere. 
Under  these  circumstances,  it  is 
submitted  that  the  particular  fees  of  the 
Investment  Managers  are  not  relevant  to 
the  investor. 

4.  Applicant  believes  that  because 
some  Investment  Managers  price  their 


services  based  upon  "posted"  fee  rates, 
such  managers  would  be  unwilling  to 
serve  Applicant  and  Hewitt  at  reduced 
rates  if  any  fee  reductions  negotiated  by 
Hewitt  are  publicly  dislcosed. 
Disclosure  of  the  fees  Hewitt  will  pay  to 
the  Investment  Managers  could  result  in 
adverse  consequences  to  Applicant's 
shareholders  because  an  increase  in 
cost  to  Hewitt  must  necessarily  result  in 
increased  charges  to  its  consulting 
clients.  Applicant  also  believes  that 
disclosure  of  fee  related  information  will 
provide  no  meaningful  information  to 
investors  since  the  rates  these 
Investment  Managers  would  charge  to 
Applicant  would  not  be  directly 
available  to  Applicant's  shareholders.  In 
addition,  disclosure  of  fees  paid  to  the 
Investment  Managers  by  Hewitt  would 
not  be  relevant  to  shareholders  of  other 
investment  companies  advised  by  the 
Investment  Managers  because  the 
Investment  Managers  will  be  providing 
much  more  comprehensive  services  to 
those  companies  than  to  Applicant.  For 
the  reason  set  forth  above.  Applicant 
seeks  relief  from  Rule  20a-2(a)(l).  20a- 
2(b)(1).  and  20a-2(b)(4).  Items  5(b)(iii) 
and  16{a)(iii)  of  Form  N-lA.  and  Item  47 
through  52  and  72(f)  of  Form  N-SAR 
under  the  1940  Act  and  sections  6-07.2 
(a),  (b)  and  (c)  of  Regulation  S-X  as  it 
pertains  to  registered  investment 
companies,  to  the  extent  necessary,  to 
permit  Applicant  to  refrain  from 
disclosing  fees  paid  to  the  Investment 
Managers  by  Hewitt. 

5.  Applicant  also  seeks  rehef  from  the 
requirement  that  proxy  materials 
disclose  transactions  by.  among  other 
persons,  the  principal  executive  officer, 
any  director  or  general  partner,  or  any 
parent  of  any  Investment  Manager  in 
securities  issued  by  the  Investment 
Manager  or  its  parent.  Neither  Hewitt 
nor  any  director,  officer  or  employee  of 
Applicant  knowingly  has  or  will  have  a 
direct  or  indirect  beneficial  interest  in 
any  security  issued  by  an  Investment 
Manager  or  a  controlling  person  of  any 
Investment  Manager  or  stand  to  profit  or 
benefit  in  any  manner  from  transactions 
in  the  Investment  Managers'  securities. 
Disclosure  concerning  transactions  in    ' 
securities  of  its  Investment  Managers 
who  are  unrelated  in  any  manner  to 
Applicant  or  Hewitt  other  than  as 
portfolio  managers  does  not  provide 
necessary  or  meaningful  investor 
information  or  protection.  Making  the 
inquiries  of  each  Investment  Manager 
and  gathering  and  assembling  the 
information  required  to  respond  to  such 
a  requirement  would  impose  substantial 
administrative  burdens  and  expenses 
upon  Applicant  and  Hewitt  without 
providing  a  meaningful  corresponding 


benefit  to  Applicant's  sharebolders. 
Thus.  Applicant  requests  exemptive 
relief  froin  Rule  20a-2(a)(8)  under  the 
1940  Act.  to  the  extent  necessary,  to 
permit  Applicant  to  omit  from  its  proxy 
statements  the  types  of  securities 
transactions  contemplated  by  that 
provision. 

6.  Applicant  submits  that  the  inclusion 
of  balance  sheets  of  the  Investment 
Managers  in  Applicant's  proxy 
statements  is  unnecessary  in  view  of 
Applicant's  unique  structure.  Unlike  the 
conventional  investment  company 
which  is  dependent  upon  its  investment 
adviser  not  only  for  portfolio 
management  services  but  also  for  the 
day-to-day  operations  of  the  company. 
Applicant  is  not  dependent  upon  its 
Investment  Managers  for  any  of  its 
ongoing  corporate  or  administrative 
requirements.  Under  these 
circumstances,  it  is  submitted  that  the 
inclusion  of  the  Investment  Managers' 
balance  sheets  has  limited  relevance  to 
Applicant's  shareholders  and  that 
obtaining  balance  sheets  from  numerous 
Investment  Managers  will  impose 
significant  administrative  burdens  and 
expenses  upon  Applicant  In  view  of  the 
potential  burdens  and  expenses  and  the 
lack  of  benefit  to  Applicant's 
shareholders.  Applicant  requests  relief 
from  Rule  20a-2(a)(9)  under  the  1940 
Act.  to  the  extent  necessary,  to  onut 
balance  sheets  of  the  Investment 
Managers  from  its  proxy  statements. 

Applicant's  Conditions 

If  the  requested  order  is  granted. 
Applicant  expressly  consents  to  the 
follovsring  conditions: 

1.  Prior  to  any  investment  of  a 
Member  Organization's  assets  in  any  of 
the  Portfolios,  the  Member  Organization 
will  have  received  Applicant's  current 
prospectus  containing  information 
concerning  the  Portfolios,  as  well  as 
information  concerning  Hewitt.  The 
client  will  receive  additional 
information  concemiag  Hewitt 
contained  in  Part  II  of  Hewitt's  Form 
ADV.  as  required  by  Rule  204-3  under 
the  Advisers  Act. 

2.  The  Corporate  Management 
Agreement  will  specifically  provide  that 
section  36(b)  of  the  1940  Act  shall  be 
deemed  applicable  to  Hewitt  which 
shall  have  "a  fiduciary  duty  with  respect 
to  the  receipt  of  compensation  for 
services"  attrib«taUe  to  Applicant 

3.  The  B0M1)  of  Directors  of  Applicant 
will  discharge  the  duties  imposed  on  it 
by  section  15(c)  prior  to  the  entry  into  a 
new  or  amended  Portfolio  Management 
Contract,  and  Applicant  agrees  to  notify 
its  shareholders,  as  promptly  as  is 
practical  under  the  specific 
circumstances,  of  any  event  or  change 
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which  wotdd,  but  for  die  exemptions 
requested  hereby,  require  shareholder 
approval. 

4.  Apirficant  will  make  general 
disclosure  in  its  proxy  statement  that 
Investment  Managers  may  serve  other 
clients,  including  other  registered 
investment  companies. 

5.  No  director  of  Applicant  will  be  an 
"interested  person"  of  any  Investment 
Manager. 

6.  Applicant  will  disclose  in  its 
prospectus  that  all  Investment  Managers 
are  compensated  on  a  Hxed-fee  ot 
percentage  of  assets  fee  basis  without 
an  incentive  or  penalty  for  performance 
or.  if  in  the  future  Applicant  implements 
any  performance  fee,  that  certain 
Investment  Managers  are  compensated 
on  a  performance  fee  basis. 

For  the  Cbmmission,  by  the  Division  of 
bivestment  Management  under  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[PR  Doc.  88-14903  Filed  6-30-88: 8:45  am] 
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(ReL  No.  tC-t64S6;  (811-4836)] 

A8tox>p  Family  of  Funds  Trust; 
Application 

June  27. 198& 

AQENCV:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  Astrop  Family  of  Funds 
Trust. 

Relevant  1940  Act  Section:  Section 
8(f)  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Dale:  The  application  was  Hied 
on  June  1, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
July  19, 1986.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or.  for 
attorneys,  by  certificate.  Request 
notiRcation  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 


AOORESSet:  Secretaiy.  SEC  tiO  Fifth 
Street  NW..  Washington,  DC  20S49: 
Applicant,  Five  Piedmont  Center, 
Atlanta.  Georgia  30305. 

FOR  FURTHER  MFORMATION  CONTACT 

Paul  J.  Heaney.  Financial  Analyst  (202) 
272-3420.  or  Orion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  256-4300). 

Applicant's  Representations 

1.  On  September  la  1986,  Applicant 
filed  Form  N-8A  to  register  under  the 
1940  Act  as  an  open-end,  diversified 
management  investment  company.  On 
September  10, 1986,  Applicant  also  filed 
Form  N-lA  pursuant  to  the  Securities 
Act  of  1933  and  it  commenced  the  initial 
public  o^ering  of  its  shares  on  January 
23, 1987.  Applicant  is  a  Massachusetts 
business  trust  and  intends  to  file  a 
notice  of  termination  of  existence  with 
the  Commonwealth  of  Massachusetts. 

2.  Applicant's  shares  were  divided 
into  three  series,  each  of  which 
represented  a  separate  portfolio  of 
investments.  Pursuant  to  a  plan  of 
liquidation  and  dissolution  approved  by 
the  securityholders  of  two  of  the 
operating  series,  Astrop  High  Yield 
Bond  Fund  and  Astrop  new  South  Fund, 
on  of  December  3, 1987,  the  net  assets  of 
each  of  such  series  were  distributed  to 
each  serie's  securityholders  on  a  pro- 
rata basis  and  both  series  were 
terminated. 

3.  On  February  18. 1988.  the  Board  of 
Trustees  of  Applicant  approved  a  plan 
of  liquidation  and  dissolution  (the 
"Plan ")  dated  March  31, 1988.  with 
respect  to  the  Astrop  Established 
Growth  Fund  ("Growth  Fund ").  the  sole 
outstanding  series  of  shares,  and 
recommended  approval  of  the  Plan  by 
the  securityholders.  At  a  meeting  of 
securityholders  of  Growth  Fund  on 
March  31. 1988.  the  securityholders 
approved  the  Plan  by  the  requisite  vote 
and  the  Trustees  authorized 
deregistration  and  dissolution  of 
Applicant 

4.  Pursuant  to  the  Plan,  within  60  days 
of  March  31, 1988.  applicant  and  mailed 
to  each  securityholder  of  the  Growth 
Fund  a  Uquidating  distribution  equal  to 
each  securityholder's  proportionate 
interest  in  the  remaining^ssets  of  the 
Growth  Fund,  llie  amount  of  the 
distribution  was  approximately  $7.99  per 
share,  aggregating  $69,M)7.  Expenses 
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relatinjj  to  the  Pla.i  were  borne  by 
applicant's  manager.  Astrop  Funds 
Advisor,  Ina 

5.  Applicant  does  not  iiave  any  assets 
or  liabilities  and  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  has  no  securityholders  and  is 
not  now  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Mdnagemcnt.  under  delegated  authority. 
loraUianG.  Katz, 
Secretary. 
(FR  Do(;.  88-14904  Filed  6-30-88:  8:4.5  am) 

MLLINO  COOE  M10-01-M 

[Rel.  No.  IC-16454: 612-7008] 

Freedom  Investment  Trust,  et  al; 
Application 

June  27, 1988. 

agency:  Securities  and  Exchange 
Commission  {"SEC"). 
ACTKMl:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Freedom  Investment 
Trust,  Freedom  Investment  Trust  II, 
Tucker  Anthony  Mutu:i'  Fund,  Tucker 
Anthony  Group  of  Tax  Exempt  Funds, 
and  all  future  investmc-nt  companies  for 
which  Tucker  Anthony  Management 
Corporation  serves  as  investment 
adviser  (collectively  "Funds"),  and 
Tucker  Anthony  Management 
Corporation  ("Adviser"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  17(d)  of  the  1940 
Act  and  Rule  17d-l  thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  permitting  the  Funds  to 
deposit  their  uninvested  ca.sh  balances 
into  a  single  joint  account,  the  daily 
balance  of  which  would  be  used  to  enter 
into  one  or  more  overnight  (or  weekend 
or  holiday)  repurchase  agreements  in  a 
total  amount  equal  to  the  aggregate 
daily  balance  in  the  joint  account. 

Filing  Date:  The  application  was  filed 
on  March  15, 1988,  and  amended  on  June 
13. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing. on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
)uly  22. 1988,  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 


the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
AOOftESSES:  Secretary,  SEC,  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicants.  One  Beacon  Street,  Boston, 
MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT 
Victor  R.  Siclari,  Staff  Attorney,  at  (202) 
272-3026  or  Curtis  R.  Hilliard,  Special 
Counsel,  at  (202)  272-3030  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  Is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations 

1.  Each  of  the  existing  Funds  is  a 
series  company,  registered  under  the 
1940  Act  as  an  open-end.  management 
investment  company.  The  Funds  are 
authorized  to  invest  in  repurchase 
agreements.  The  Adviser  serves  as 
investment  adviser  to  each  of  the  Funds. 

2.  Each  of  the  Funds  has  or  may  be 
expected  to  have  from  time  to  time 
uninvested  cash  baluni.es  in  its 
custodial  bank.  State  Street  Bank  and 
Trust  Company  ("State  Street"),  which 
would  not  otherwise  be  invested  in 
portfolio  securities  by  the  Adviser  at  the 
end  of  each  trading  day.  In  the  normal 
course  of  business,  if  the  amount  of  such 
assets  of  each  Fund  is  separately  of 
sufficient  size,  the  Adviser  attempts  to 
invest  the  assets  of  such  Fund  in  federal 
securities,  overnight  repurchase 
agreements  with  a  bank  or  major 
brokerage  house,  or  primary  U.S. 
government  securities  dealer,  or  other 
short-term  investments  authorized  by 
the  Fund's  investment  policies,  in  order 
to  earn  additional  income  for  that  Fund. 

3.  Generally,  there  can  remain  in  the 
respective  account  of  each  Fund,  some 
amount  of  its  assets  which  is  received 
too  late  or  is  too  small  to  be  effectively 
invested  in  a  separate  transaction  and/ 
or  at  a  rate  reflecting  the  cost  and 
investment  risk  of  the  transaction.  At 
present,  each  Fund  must  separately 
pursue,  secure  and  implement  its 
repurchase  agreement  investments.  The 
Funds  pay  approximately  $12.00  per 
transaction  to  State  Street  for  processing 
each  repurchase  agreement.  This  fee  is  a 
processing  fee  only  and  is  not  related  to 
the  size  of  the  transaction.  During  the 
twelve  months  ended  December  31. 
1987,  the  average  daily  amounts 


invested  by  all  the  Funds  in  repurchase 
agreements  was  $18,142,768  and  the  fees 
amounted  to  approximately  $87,360  for 
the  Funds. 

4.  Applicants  propose  to  establish 
with  the  Funds'  custodial  bank  a  single 
joint  account  ("Account")  into- which 
each  Fund  will  automatically  transfer  its 
uninvested  cash  balances  remaining 
after  the  conclusion  of  daily  trading,  and 
will  be  used  to  enter  into  one  or  more 
large  repurchase  agreements  in  a  total 
amount  equal  to  the  aggregate  daily 
balance  in  the  Account. 

5.  Applicants  represent  that  the 
Account  will  operate  subject  to  the 
following  procedures: 

(a)  A  separate  custodial  cash  account 
v.ill  be  established  at  State  Street  into 
which  each  Fund  will  cause  its 
uninvested  net  cash  balances  to  be 
deposited  daily. 

(b)  Cash  hi  the  Account  will  be 
invested  solely  in  repurchase 
agreements  collateralized  by  suitable 
U.S.  Government  obligations  (i.e., 
obligations  issued  or  guaranteed  as  to 
principal  and  interest  by  the  U.S. 
Government  or  by  any  of  its  agencies  or 
instrumentalities),  and  satisfying  the 
uniform  standards  set  by  any  of  the 
Funds  for  such  investments. 

(c)  All  investments  hold  by  the 
Account  will  be  valued  on  an  amortized 
cost  basis. 

(d)  Each  Fund  subject  to  an  exemptive 
order  permitting  valuation  of  its 
securities  on  an  amortized  cost  basis  or 
relying  upon  Rule  2a-7  under  the  1940 
Aot  will  use  the  average  maturity  of  the 
Account  for  the  purpose  of  computing 
the  Fund's  average  portfolio  maturity 
with  respect  to  the  portion  of  its  assets 
held  in  such  Account  on  that  day. 

(c)  In  order  to  assure  that  there  will  be 
no  opportunity  for  one  Fund  to  use  any 
part  of  a  balance  of  the  Account 
credited  to  another  Fund,  no  Fund  will 
be  allowed  to  create  a  negative  balance 
in  the  Account  for  any  reason,  although 
it  will  be  permitted  to  draw  down  its 
entire  balance  at  any  time.  Each  Fund's 
decision  to  invest  in  the  Account  will  be 
solely  at  the  Fund's  option  and  no  Fund 
will  be  obligated  to  invest  in  nor  to 
maintain  any  minimum  balance  in  the 
Account.  In  addition,  each  Fund  will 
retain  the  sole  rights  of  ownership  of 
any  of  its  assets,  including  interest 
payable  on  such  assets  invested  in  the 
Account.  Each  Fund's  investment  in  the 
Account  will  be  documented  daily  on 
the  books  of  each  Fund  as  well  as  on  the 
books  of  the  Fund's  custodian. 

(f)  Each  Fund  will  participate  in  the 
income  earned  or  accrued  in  the 
Account  and  all  instruments  (i.e..  cash 
and  U.S.  Government  secuities)  held  in 
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the  Account  on  the  basis  of  the 
percentage  of  the  total  amount  in  the 
Account  on  any  day  represented  by  its 
shane  of  the  account. 

(g)  The  Adviser  will  administer  the 
investment  of  the  cash  balances  in  and 
operation  of  the  Account  as  part  of  its 
duties  under  its  existing  or  any  future 
investment  advisory  contract  with  each 
Fund  and  will  not  collect  any  additional 
or  separate  fees  for  the  management  of 
the  Account.  The  Adviser  will  collect  its 
fees  based  upon  the  assets  of  each 
separate  Fund  as  provided  in  each 
respective  investment  advisory 
agreement. 

(h)  The  administration  of  the  Account 
will  be  within  the  fidelity  bond  coverage 
.  required  by  section  17(g)  of  the  1940  Act 
and  Rule  17g-l  thereunder.  The  Boards 
of  Trustees  of  the  existing  Funds  and  of 
future  Funds  participating  in  the 
Account  will  evaluate  the  Account 
arrangements  annually,  and  will 
continue  the  Account  only  if  they 
determine  that  there  is  a  reasonable 
likelihood  that  the  Account  will  benefit 
the  Funds  and  their  shareholders. 

6.  Each  of  the  Funds  has  established 
the  same  systems  and  standards, 

-   including  quality  standards  for  issuers 
of  repurchase  agreements  and  for 
collateral,  and  requirements  that  the 
repurchase  agreements  will  be  at  least 
100%  collateralized  at  all  times.  Such 
uniform  systems  and  standards  will 
apply  to  the  joint  transactions 
contemplated  herein.  Furthermore,  such 
joint  transactions  will  be  effected  in 
accordance  with  the  guidelines  set  forth 
in  Investment  Company  Act  Release  No. 

■  13005  (February  3. 1983)  and  with 
whatever  positions  may  be  taken  in  the 
future  by  the  SEC  or  its  staff'  by  rule, 
release,  letter  or  otherwise  relating  to 
such  transactions.  Finally,  any  future  - 
'  Funds  will  be  required  to  participate  in 
the  Account  on  the  same  tenns  and 
conditions  as  the  existing  Funds  have 
set  forth  in  the  Application. . 

7.  Each  Fund  win  participate  in  the 
Account-bri  the  same  basis  as  every 
other  Fund  and  in  conformity  with  each 
Fimd's  fahdamental  investment 
-objectives,  policies  and  restrictions.  The 
Adviser  win  have  no  mo'nelary 

\-'  participation  in  the  Account,  but  will  be 
'  responslblelor  investing  monies  in  the 
Account  estabhshing  accounting  and  - 
control  proeeduites  and  ensuring  the  <•- '.  ■ 
equal  treatment  of  each  Fund.  "Ihe  -■-;'-' 
assets  of  the  Funds  will  continue  to  be    - 
held  under  proper  bank  custodial 
procedures  widt  State  Street ' 

8.  The  Account  wttt  not  be 

distinguishable  from  any  other  acc6unt 
maintained  by  a  Fund  with  State  Street 
except  that  monies  from  each  Fund 
could  be  deposited  with  State  Street  on 


a  commingled  basis.  The  Account  would 
not  have  any  separate  existence  which 
would  have  indicia  of  a  separate  legal 
entity.  The  sole  function  of  the  Account 
would  be  to  provide  a  convenient  way 
of  aggregating  what  otherwise  would 
require  daily  management  by  each  Fund 
of  its  uninvested  cash  balances. 

Applicants'  Legal  Conclusions 

1.  For  the  reasons  set  forth  herein,  the 
granting  of  the  requested  order  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  1940  Act  and  the 
participation  in  the  Account  by  each 
Fund  will  not  be  on  a  basis  different 
from  or  less  advantageous  than  any 
other  Fund  participants  and  the 
participation  by  the  Adviser  will  be 
ministerial  only  so  that  the  criteria  for 
issuance  of  an  order  under  section  17(d) 
of  the  1940  Act  and  Rule  17d-l 
thereunder  are  met.  In  considering  the 
establishment  of  the  Account  the 
Trustees  have  sought  and  received 
advice  from  the  Funds'  legal  counsel,  as 
well  as  the  advice  of  "outside"  counsel 
of  the  "disinterested"  Trustees,  both  of 
Vrhich  are  expected  to  be  retained  on  a 
continuing  basis.  They  have  also 
considered  the  fact  that  although  the 
Adviser  would  gain  some  benefit 
through  administrative  convenience  and 
some  possible  reduction  in  clerical 
costs,  the  primary  beneficiaries  would 
be  the  Funds  and  their  shareholders. 

2.  Applicants  believe  that  the  Account 
will  have  the  following  benefits  for  the 
Funds:  (a)  If  the  Account  had  been  in 
place  for  the  year  ending  December  31. 
1987.  and  the  daily  balances  invested  in 
a  single  repurchase  agreement  each 
business  dtay.  the  estimated  aggregate 
savings  in  transaction  costs  would  have 
been  approximately  $62,400;  (b)  the 
Funds  will  be  able  to  negotiate  a  higher 
rote  of  returnand  eliminate  certain 
inefficiencies;  (c)  there  would  be  a 
reduction  in  the  number  of  trade  tickets 
to  be  processed  and  in  opportunities  for 
erron  and(d)  the  Funds  will  have 
enhanced  flexibility  in  the  management 
of  their  uninvested  cash  balances. 

3.  The  Board^f  Trustees  of  each  of  the 
Funds  has  considered  the  Account  and 
determined  that  its  use  would  be  fair. 
«cononucaHy  desirable  and  beneficial  to 
each  Fund:  would  not  resvth  in  tiny 
conflicts  of  interests  between  any  of  the 
Funds  or  between-a  Fund  and  the 
Adviser,  would  be  free  of  any  inherent 
bias  favoring  one  Fund  over  another  and 

.  should  elimiante  bias  due  to  size  or  lack 
thereof  in  any  transaction:  and  that  the 
anticipated  benefits  flowing  to  each 
Fund  would  fall  within  an  acceptable 
range  of  fairness.  They  have  further 
determined  that  future  participation  in 
the  Account  by  one  or  more  future 


Funds  would  not  alter  their  conclusion 
with  respect  to  participation  by  the 
existing  Funds,  and  that  it  would  be 
desirable  to  permit  such  future 
participation  without  the  necessity  of 
applying  for  an  amend.nent  to  this 
requested  order. 

Applicants'  Conditions  ^ 

Applicants  agree  to  operate  the 
Account  in  accordance  with  the 
procedures  set  forth  in  paragraph  5 
above  and  agree  that  such  procedures 
may  be  made  express  conditions  of  the 
requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 

[FR  Doc.  88-14905  Filed  &-d&-8S:  8:45  am] 
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DEPARTMENT  OF  STATE 

Office  Of  ttie  Secretary 

IPublic  Notice  1066] 

Notice  Convening  Accountability 
Review  Board  on  Incidents  in 
Tegucigalpa 

Pursuant  to  section  301  of  the 
Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  of  1986  (22  U.S.C.  4631 
et  seq.).  I  have  determined  that  recent 
events  at  the  United  States ^iission  in 
Tegucigalpa  involve  significant 
destruction  of  property  at  that  mission. 
Extensive  damage,  estimated  at  several 
million  dollars,  was  inflicted  on  the 
United  States  Embassy  annex  rendering 
it  unusable  and  at  least  22'Vehicles  were 
destroyed.  Therefore,  on  May  2A.  1988 1 
convened  an  Accountability  Review     . 
Board,  as  required  by  the  statute,  to    - 
examine  the  facts  and  circumstances  of 
the  loss  in  Tegucigalpa  and  report  to  me  , 
such  findings  and  recommendations  as 
it  deems  appropriate,  in  keeping  with 
the  attached  mandates. 

As  provided  in  section  302  of  the  Act 
I  have  appointed  Benjamin  Read.  Carol 
Laise,  Thomas  Beyatt  and  foseph  Lucca 
to  serve  on  this  Board.  aiklDirector  of 
Central  Intelligence  William  R  Webster 
has  appointed  Willis  Reilly.  I  have 
designated  Mr.  Read  as  Chairperson  of 
tiie  Board. 

Director  Webster  and  I  have 
appointed  members  with  long  and 
distinguished  foreign  affairs  experience 
and  a  variety  of  backgrounds  to  assure 
not  only  an  accurate  and  focused  report 
but  also  the  establishment  of  procedures 
which  might  be  followed  to  expedite  the 
work  of  subsequent  boards,  if  they  are 
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needed  for  other  events.  Chairman  Read 
is  eminently  qualified,  because  of  his 
experience  both  in  the  public  sector  as 
Under  Secretary  for  Management  for  the 
Department  of  State  and  on  the  Hill  and 
in  the  private  sector  as  well,  to  take  the 
sort  of  responsible  view  of  ma)or  issues 
connected  with  the  incident  which  is 
called  for  by  the  legislation. 

I  have  asked  the  Board  to  report  back 
to  me  within  sixty  days  of  its  first 
meeting,  unless  Chairman  Read' 
determines  that  additional  time  it 
needed  to  complete  the  view. 
Appropriate  action  will  be  taken  and 
reports  made  to  Congress  on  any 
recommendations  made  by  the  Board. 

Anyone  with  information  relevant  to 
the  Board's  examination  of  the  causes  of 
and  lessons  learned  from  the 
Tegucigalpa  incident  should  contact  the 
Board  promptly  on  647-8456. 
George  P.  Shtiltz, 
Secretary  of  Stale. 
[FR  Doc.  68-14914  Piled  6-30-48: 8:45  am] 

BILLINQ  COOC  4710-tO-M 


OFFICE  OF  THE  UNITED  STATES 
TRAOE  REPRESENTATIVE 

Trade  PoHcy  Staff  Committee;  Written 
Comments  on  U.S.  Negotiations  wttli 
the  People's  Republic  of  CMna  (PRC) 
in  the  Context  of  the  Request  of  the 
PRC  To  Participate  m  the  Qeneral 
Agraement  on  Tariffa  and  Trade 
(GATT)  aa  a  Contracting  Party 

summary:  Notice  is  hereby  given  that 
the  Trade  Policy  Staff  Committee 
(TPSC)  is  requesting  written  comments 
on  the  PRC's  announced  intention  to 
participate  in  the  GATT  as  a  contracting 
party  and  on  the  negotiations  that  are 
part  of  this  process.  Comments  received 
will  be  considered  by  the  Executive 
Branch  in  developing  the  tJ.S.  position 
and  objectives  for  die  negotiation  of 
terms  for  the  accession  of  the  People's 
Republic  of  China  to  the  GATT  and  for 
bilateral  tariff  negotiations  to  establish 
its  GATT  schedule  of  concessions. 
FOR  FURTHER  INFOHMATIOM  CONTACT: 
Cecilia  Leahy  Klein.  Director  for  GATT 
Affairs  (202-39&-3063],  or  Angus 
Simmons.  Director  for  China  (202-39&- 
5050),  Office  of  the  U.S.  Trade 
Representative.  600 17th  Street.  NW^ 
Washington.  DC  20506. 
SUPKEMEMTARV  MFOMNATION:  The 
Chairman  of  the  Trade  Policy  $taff    - 
Committee  invites  public  written 
comments  on  the  issues  that  will  be 
addressed  in  the  course  of  examination 
by  the  Contracting  Parties  to  the  GATT 
of  the  request  by  the  PRC  for 
participation  in  GATT  as  a  contracting 


party,  bl  addition,  public  advice  is  also 
sought  concerning  possible  tariff 
concessions  that  might  be  requested  as 
part  of  the  negotiations.  The  Committee 
is  particularly  interested  in  views  on  the 
impact  on  U.S.  trade  of  PRC  accession  to 
the  GATT.  oiv  specific  bilateral  issues 
that  should  be  addressed  in  developing 
the  terms  of  PRC  accession,  and  on 
particular  problems  and  experiences  of 
U.S.  firms  in  trading  with  the  PRC 

On  July  15. 1986.  the  People's  Republic 
of  China  informed  the  GATT 
Contracting  Parties  of  its  desire  to 
participate  in  GATT  as  a  contracting 
party.  A  Working  Party  to  examine  this 
request,  composed  of  interested  GATT 
contracting  parties,  was  established  in 
March  1987.  following  the  tabbng  of  a 
description  of  its  forei^  trade  regime. 
This  Working  Party  is  charged  with  the 
consideration  of  the  PRC's  request,  the 
examination  of  its  foreign  trade  regime. 
and  the  subntission  to  the  GATT 
Council  of  recommendations  that  may 
include  a  draft  Protocol  containing  the 
terms  of  association  for  the  PRC  %vitb 
the  General  Agreement  as  a  full 
contracting  party.  In  four  meetings  since 
October  1987,  the  Working  Party  has 
centered  its  efforts  on  the  development 
of  further  information  concerning  the 
PRC  trade  regime  and  economic  refotros. 
Future  meetings  will  focus  on  assessing 
the  GATT  consistency  of  PRC  trade 
policies  and  practices,  and  on  the 
negotiation  of  a  Protocol.  The  Protocol 
will  set  forth  the  agreed  terms  of  the 
PRCs  GATT  membership,  including  the 
relationship  of  its  foreign  trade  regime 
to  the  Articles  of  the  General 
Agreement 

As  part  of  the  accession  process  and 
in  recognition  of  the  benefits  of  GATT 
membership,  the  PRC  will  also  initiate 
bilateral  negotiatimis  with  Interested 
GATT  members  to  formulate  a  schedule 
of  tariff  concessions  that  will  become 
part  of  its  Protocol,  attached  to  the  text 
of  the  General  Agreement  These 
concessions  will  consist  of  tariff 
reductions  and  bindings  on  specific 
items  in  trade. 

The  advantages  of  full  participation  in 
GATT  as  a  contracting  party  are 
several.  As  a  GATT  member,  the  PRC 
will  enjoy  a  multilateral  guarantee  of 
most-favored  nation  treatment  that  is 
more  comprehensive  than  that  available 
through  bilateral  negotiations.  The 
bindings  on  tariffs  maintained  in  the 
tariff  schedules  of  ether  GATT 
contracting  parties  will  "be  extended  to 
PRC  exports.  The  People's  Republic  of 
China  wiUjdso  have  recourse  to' GATT 
procedures  to  pYotect  itaelf  from  unfair 
or  unreasonabl*  trade  actions  by  its 
trading  partners.  Through  the  dispute 
settlement  provisions  in  the  General 


Agreement,  member  countries  are  able 
to  utilize  a  multilateral  forum,  largely 
independent  of  the  political  pressures 
influencing  bilateral  relationships,  to 
resolve  disputes. 

In  return  for  these  benefits,  and  in 
addition  to  tariff  concessions  negotiated 
at  the  time  of  accession,  the  PRC  will  be 
expected  to  conduct  its  trade  policies  in 
accordance  with  the  rules  set  out  in  the 
General  Agreement  and  the  terms  of  its 
Protocol. 

At  the  present  time,  the  United  States 
does  not  have  the  authority  to  extend 
MFN  treatment  to  the  PRC 
unconditionally,  and  the  terms  of  the 
U.S. -PRC  trade  relationship  are 
contained  in  the  U.S.-China  Bilateral 
Trade  Agreement.  In  the  absence  of  a 
change  in  U.S.  trade  law,  this  situation 
will  continue  after  PRC  accession  to  the 
General  Agreement. 

Deadline,  Address  and  Format  for 
Comments:  Persons  wishing  to  submit 
comments  should  provide  a  written 
statement  by  close-of-business  August 
15, 1988,  to  Carolyn  Frank,  TPSC 
Secretary  (Office  of  the  U.S.  Trade 
Representative,  Room  521, 600 17th 
Street.  NW.,  Washington.  DC  20506). 
Comments  must  be  submitted  in  not  less 
than  twenty  (20)  copies  and  in 
accordance  with  19  CFR  2003.2. 
Comments  will  be  available  for  public 
inspection  pursuant  to  19  CFR  2003.5. 
Business  confidential  information  will 
be  subject  to  the  requirements  of  19  CFR 
2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as 
such,  and  must  be  accompanied  by  a 
non-confidential  summary  thereof. 
Donald  PliiUips. 

Chairman,  Trade  Policy  Staff  Comatittee. 
[FR  Doc  88-14620  Filed  S-30-88: 8:45  am) 

BtLLMQ  COOC  31W-SVM 


DEPARTMENT  OF  TRANSPORTATION 

Applcatlona  for  Certificates  Of  Piit>Hc 
Convenience  and  NeoessNy  and 
Foreign  Air  Carrter  Permlta  Filed  Under 
Subpart  0  During  the  Week  Ended 
June  M,  19W 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  IVansportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for  - 
answers,  conforming  application,  or 
motion  to  modify- scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  ntay  process  the 
'  applicatioo  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
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adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45660 

Date  Filed:  June  20. 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify  ■ 
Scope:  July  18. 1908. 

Description:  Application  of 
Aeropuma.  S.A.  pursuant  to  section  402 
of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  a  foreign  air  carrier 
permit  for  authority  to  transport  for  a 
period  of  no  less  than  five  years, 
property  and  mail  by  air  between 
Miami,  Florida  and  the  Republic  of  El 
Salvador,  utilizing  the  direct  air  carrier 
services  of  other  carriers. 
Phyllis  T.  Kaylor, 

Chief.  Docutrenlary  Services  Division. 
jFR  Doc.  B8-14896  Filed  6-30-88;  8:45  am) 

BILUNG  COOC  4«10-62-M 

Coast  Guard 

(CGO  88-0441 

Vessel  Certificates  and  Exemptions 

Under  the  International  Regulations 

for  Preventing  Collisions  at  Sea  (72 

COLREQS) 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  granting  of  certificates 

of  alternative  compliance  to  vessels. 

SUMMARY:  This  notice  lists  Coast  Guard 
vessels  granted  Certificates  of 
Alternative  Compliance  by  the 
Commandant  since  20  October  1987. 
Due  to  their  special  construction  and 
purpose,  the  listed  vessels  cannot 
comply  fully  with  certain  provisions  of 
the  International  Navigation  Rules  for 
Preventing  Collisions  at  Ses.  (72 
COLREGS)  without  interfering  with  the 
vessel's  special  functions.  The  intent  of 
this  notice  is  to  advice  the  mariner  to  be 
aware  of  these  Coast  Guard  vessels  that 
have  been  granted  Certificates  of 
Alternative  Compliance. 
EFFECTIVE  DATE:  July  1. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Peter  S.  Palmer.  Office  of  Navigation 
Safety  and  Waterway  Services,  (G- 
NSR-3).  2100  Second  Street  SW.. 
Washington.  DC  20593.  (202)  267-0362. 
SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  33  U.S.C.  1605(c).  the 
Coast  Guard  publishes,  in  the  Federal 
Register,  a  listing  of  vessels  granted 
Certificates  of  Altet  native  Compliance. 


A  vessel  is  issued  a  Certificate  of 
Alternative  Compliance  when  it  is 
determined  that  it  cannot  comply  fully 
with  the  International  Rules  for  light(s]. 
shape(s),  and  sound  signal  provisions 
without  interference  with  its  special 
function.  The  alternative  allowed  results 
in  the  closet  possible  compliance  with 
Annex  I  of  the  72  COLREGS.  The 
following  list  of  Coast  Guard  vessels  are 
not  in  compliance  with  certain 
particulars  of  the  light  provisions  of  tlie 
72  COLREGS  and  have  been  is.sued 
Certificates  of  Alternative  Compliance. 

The  Certificates  cf  Alternative 
Compliance  issued  allow  the  following 
vessels  to  carry  the  forward  and  after 
masthead  lights  at  a  vertical  separation 
of  6.5  feet  and  the  sidelights  to  be  placed 
20  feet  in  front  of  the  forward  masthead 
light: 


Vessel 

Class-Number 

USCGC  BOUTV.EIX 

378/0«HeC 

719). 
373/(WHEC 

USCGC  CHASE 

USCGC  DALLAS 

718). 
378/(WHEC 

USCGC  GALLATIN 

716). 
378/fWHEC 

USCGC  HAMILTON 

721). 
378/(WHEC 

USCGC  JARVIS 

715). 

3r8/(WHec 

USCGC  MELLON 

725). 
378/(WHEC 

USCGC  MIDGfcT  T 

717). 
378/(WHEC 

USCGC  MORGENTHAU 

726). 
378/OWHEC 

USCGC  MUMftO 

722). 
378/(WH6C 

USCGC  RUSH 

724). 
378/(WHEC 

USCGC  SHERMAN....... „ 

723). 
378/(WHEC 
720). 

The  Certificates  of  Alternative 
Compliance  issued  allow  the  following 
vessels  to  carry  the  forward  and  after 
masthead  lights  at  the  noted  horizontal 
distances  in  feet: 


Vessel 

Class/Number 

Horizontal 
separation 

USCGC  POLAR 

SEA. 
USCGC  POUR 

STAR. 
USCGC 

P0LAR/(WAG8 

11). 
POLAR/(WAGB 

10). 
213/(WMEC) 

38  FT. 

38  Fr. 

2iFT. 

ACUSHNET. 
USCGC 

213/(WMEC) 

31  FT. 

VOCONA. 

The  Certificates  of  Alternative 
Compliance  issued  allow  the  following 
vessels  to  carry  the  forward  and  after 
masthead  lights  at  the  noted  vertical 
distances  in  feet: 


Vessel 

Oass/Nun:ber 

VertatH 
separation 

USCGC 

WIND/(VVAGB 

11  FT. 

NORTHWIND  *. 

282). 

USCGC  ALERT 

210/(WMEC  630)  ... 

5.25  FT 

USCGC  ACTIVE... 

210^(WMEC616)... 

5.25  FT. 

USCGC 

210/(WMEC619).... 

5  25  FT. 

CONFIDENCE. 

USCGC 

210/(WMEC  622).... 

5.25  FT. 

COURA- 

GEOUS. 

"• 

USCGC 

210/(WMCC  624).... 

5  25  FT. 

DAUNTLESS. 

USCGC 

210/(WMEC  629).... 

5.25  FT. 

DEOSIVE. 

USCGC 

210/OWMEC  626) ... 

5.25  FT 

DEPENDABLE. 

USCX3C 

210/(Wr.«EC616).... 

5.25  FT. 

DEUGENCE. 

USCGC 

2I0.'(WMEC  628).... 

5.25  FT. 

DURABLE. 

USCGC 

210/(WMEC615).... 

5.25  FT 

RELIANCE. 

USCGC 

210/(WMEC  620)  ... 

5.25  FT. 

RESOLUTE. 

USCGC 

210/(WMEC  623). . 

5.25  FT 

STEADFAST. 

USCGC  STORIS... 

210/(WMEC  63C).... 

5.25  FT 

USCGC  VALIANT.. 

210/(WMEC621).... 

5.25  FT. 

USCGC 

210/(WMEC  625).... 

5.25  FT. 

VENTUROUS. 

USCGC 

210'(WMEC617)    . 

5.25  FT. 

VIGILANT. 

USCGC 

210/(VVMEC  627).... 

655  FT 

VIGOROUS. 

*  USCGC  NORTHWEST  will  be  dcsommissiooed 
in  November  1988. 

Dated;  June  23, 196a 
Robert  T.  Nelson 

Rear  Admiral.  U.S.  Coast  Guard  Chief  Office 
of  Navigation  Safety  and  Watenvay  Services. 
{FR  Doc.  68-14602  Filed  6-30-88;  8:45  am] 

BILLIMQ  CODE  491-014-M 


Maritime  Administration 

initial  Inventory  of  U.S.-Fiag  Launctt 
Barges:  Correction 

Notice  is  hereby  given  that  the  listing 
published  at  Federal  Register  Vol.  53, 
No.  123/Monday,  June  27. 1988  page 
24165  contains  certain  errors  relating  to 
labelling  of  listings  of  Length.  Beam. 
Depth.  CRT,  DWT,  Approx.  Launch 
capacity  and  Volume.  These  errors  are 
corrected  in  the  following  table. 
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REPORTED  U.S.-FLAG  LAUNCH  B.\RCES 


INDEX 


4 

5 
6 

7 

8 

9 
10 
11 
1 


VESSa  NAME 


KSC  700 _ 

I^m«MAC  ftso... 

INTERMAC627... 


INTERMAC  600.. 
0C;EANIC  93...... 

MVVB-409 ...-. 

BAR  267 

SF-4aOO 

OCEANIC  91 ...... 

BAR  .198... T. 

IN'n-;RMAC  404.. 
BAR  397 


I^\UNCHER  SOD.. 

1IUEIj\ND021„.. 

AVERAGE 


OWNER 


KAISER 

MCDERMOTT. 
MCOERMOTT. 

MCDERMOTT. 
MCOERMOTT. 

MWB.  INC 

BROWN  ft 

ROOT. 
SANTA  FE. — 
MCDERMOTT. 

SAbSE 

MCDERMOTT-. 
DROWN  ft 

ROOT. 

SIDMAR _... 

MCDERM<3TT 


CUR- 
RENT 
REGIS- 
TRY 


U.S. 

u.s.._ 

US _ 

u.s 

U.S. 

U.S 

US 


vs...... 

u.s 

u.s 

U.S 

U.S. — 


u.s 

us _... 


BUILT 


COUVTRY      YEAR 


KOREA 

)APAN...._ 
SOUTH 
KOREA. 

JAPAN 

JAPAN - 

US 

U5. 

TAIWAN - 

U.S 

U.S. 

u.s 

U.S 


us. 

US. 


LENCTTITC.\M 


1985 
1980 
1978 

1973 

tm 


1988 

1978 
1964 
1976 
1976 
1979 

1962 
NA 


1be.\ 


700 
850 
S80 

500 

450 
400 
380 

400 
402 
304 

300 
300 

315 
240 


DEPTH 


162 
170 
160 

120 
ISO 
106 
ICO 

100 
90 
90 
90 
90 

90 
72 


SOURCES* 

(IJ  0<;EAN  CONSTRUCTION  LOCATOR.  DECEMBER.  1987 

(2}  BARNETT  ft  CASBARIAN,  NAVAL  ARCH. 

(3)  AMERICAN  BlIRKAU  OF  SHIPPING 

(4)  AKIN.  GUMP.  STRAUSS.  H AllKR  ft  FELD 

(5)  MARAD  OFFICE  OF  DOMESTIC  SHIPPING 


40 
40 
30 

33 
30 
25 
26 

25 
22 
22 
20 
20 

19 
17 


RFiORTEO 


CRT 


42.727 
28.834 


15.189 

11.676 

9H1 

ai36 

9.028 


2.975 

3.310 

4.908 
2.180 


DWT 


AP-      I 
PROX. 
LAUNCH 
CAPAC- 
ITY 


50.000 
40.000 


15.600 
17.964 


12.000 
4.500 


VOI/- 

UME 

LXBXO 

CUBIC 

FECT 


40.200  5.000J0O0 
m.2tX)  4.42O.0l» 
1)13.340300 


22^. 


15.6001.980000 

14.70o!2.025.f)00 
6.3001.050.000 
&gOOl    950000 


5.400 
4.500 
3.100 
3.100 
3.100 

3.100 
2.700 


1.000000 
795.960 
601.920 
540000 
540000 

538.650 
293.780 


ESTI- 
MAIED 
FULL 
LOAD 
DIS- 
PLACE. 


RATIO 

DIS- 
PLACE/ 
LAUNCH 
CAP. 


116.480 

101.029 

76.361 

45.257 
46.286 
23.718 
21.714 

2Z857 
l&19a 
13.758 
12.343 
12J43 

12.31 
6.715 


19 
2J 
3.3 

2.9 
3.1 
3.8 
3.7 

4.2 
4.0 
4.4 
40 
4A 

4.0 

2.S 
3.S 


Dated:  |une  29. 1988. 

By  Order  of  the  Marilime  Adminislrator. 
Joel  C.  Richard. 
Assistant  Secretary,  Maritime 
Administration. 

|FR  Doc.  88-15034  Filed  6-30-68:  8:46  am| 
BiLLMG  CODE  4t10-«MI 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  To  0MB  for 
Review. 

Date:  June  24. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submi3sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfHcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224, 15th  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Departmental  Offices 

OMB  Number  1505-0089. 
Form  Number:  TD  F  90-22.25. 
Type  of  Review:  Reinstatement. 
Title:  Nicaraguan  Trade  Control 
Regulations. 


Description:  The  submission  of  TD  F 
90-22.25  will  provide  the  USG 
information  to  be  used  in  administering 
and  enforcing  the  trade  sanctions 
against  Nicaragua. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Non-profit  institutions. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  A  verage  Reporting  Burden: 
100  hours. 

Clearance  Officer:  Dale  A.  Morgan. 
(202)  343-0263,  Departmental  Offices, 
Room  2224.  Main  Treasury  Building,  13th 
St  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

OMB  Reviewer  Milo  Sundcrhauf, 
(202)  395-6880.  Office  of  Management 
and  Budget,  Room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  HoUand. 
Departmental  Reports.  Management  Officer. 

(PR  Doc.  88-14822  Filed  6-30-88;  8:45  am) 

aiUJNa  COM  4810-2S-M 


Public  Information  Collection 
Requirements  Submitted  To  OMB  for 
Review 

Date:  June  24, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 15lh  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OAffl  Number:  1545-0991. 

Form  Number:  8633. 

Type  of  Review:  Revision. 

Title:  Electronic  Filer  Application  to 
File  1988  Individual  Income  Tax  Returns 
Electronically. 

Description:  Form  8633  will  be  filled 
in  by  tax  preparers  and  submitted  to  IRS 
as  an  application  to  file  individual 
income  tax  returns  electronically;  and 
by  software  firms,  service  bureaus, 
electronic  transmitters,  and 
communication  networks,  to  develop 
auxiliary  services. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Burden  Hours  Per 
Response:  20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Average  Reporting  Burden:  ■ 
4,000  hours. 
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Qlear«Bce  Officer  Garrick  Sbear. 
(202)  535-4297.  Internal  Revenue 
Service.  Room  5S71.  lltl  ConttituUaa 
Avenue,  NW..  Washington.  DC  20224. 

QMS  Reviewer  Milo  Sundethauf. 
(202)  395-6na  Office  ef  Managemeol 
and  Budget  Room  3001.  New  Executive 
Office  fiuiUiag,  V^asfaington,  OC  20503. 
DaleA-MMsaii. 

Departmeniol  Reports,  Management  Officer. 
[FR  Doc.  88-14823  Filed  6-90-88;  8:45  am] 

BILUNG  CODE  4aiO-3S-« 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  June  27, 1088. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  coflection  requirementjs)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96^11.  Copies  of  the 
8ubniis8ion(«)  may  l>e  obtained  by 
calling  the Treasuiy  Bureau  Clearance 
Officer  Hsted.  t>>mmenftB  re^rding  this 
information  coHection  «hodd  be 
addressed  te  the  OMB  reviewer  listed 
and  *o  the  Tpeasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224.  ISA  and 
Pennsylvania  Avenue.  NW., 
V«/ashington.  DC  30220. 

iHtemal  Revenue  Service 

QMS  Abatier  1545-4815U 

Form  Number  IRS  Form  708. 

T)fpe  of  Review:  Revision. 

Title:  United  States  Estate  (and 
Generatioa-rSktpping  Tranter)  Tax 
Return. 

Description:  Form  706  is  used  by 
executors  to  report  and  compute  ^ 
Federal  Estate  Tax  imposed  by  IRS 
section  2001.  the  Federal  GST  tax 
imposed  by  IRC  section  2601  and  the 
additional  Eslate  Tax  imposed  by  Code 
section  4981A.  IRS  uses  the  infonnatioii 
to  enforce  these  taxes  and  to  verify  thai 
the  tax  has  been  properly  comput^. 

Respondents:  Individual  or 
households;  Businesses  or  other  for 
profit. 

Estimated  Number  efRespandents: 
50,000. 

Esli mated  Burden  Hours  Per 
Response:  46  minutes. 

Frequency  af&e^toase:  Oa  Occasion. 

Estimated  Total  Reporting  Burden: 
2,350.554  hours. 

QMB  Nmaber  15€5^O0S7. 

Form  Ntsmber  St&  Forms  W40-ES. 
104a-ESINR),  4040^S(EspacD!J. 

Tyyte  ofHevievir.:  Revision. 

Title:  Estimated  Tax  for  indnntduals  (3 
forms)  |1]  VS.  QtiaeDS  and  Residents. 


(2|  For  Nonresident  Aliens,  \Z)  For  Use 
in  Puerto  Rx»  (in  Spanitfhl. 

Description:  Form  1040-ES  ts  ttsed  by 
individuals  (inckidiBg  aelf^nqiloyed)  to 
make  estimated  tax  payments  if  then- 
estirealed  tax  is  $500  or  more.  IRS  uses 
the  data  to  credit  X&xpayen"  accounts 
and  to  determine  if  the  estimated  tax 
has  been  {noperiy  computed  and  fimdy 
paid. 

Reapaodents:  Individual  or 
households. 

Estiaiated  Number  cf  Respondents: 
14,563.250. 

Estimated  Burden  Hours  Per 
Response:  20  minutes. 

Frequ&acy  of  Response:  ■Qmrteiiy. 

Estimated  Total  Repoitins  Burden: 
6.908,795  hours. 

Clearafioe  Officer:  Garridc  SAxai, 
(202.)  535-4297.  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW..  Washington.  DC  20224. 

OMB  Reviewer  NAiio  Sunderhaut 
(202)  395-6880,  Office  of  Managonest 
and  Budget  Room  3208,  New  Executh'e 
Office  Buikling,  Washington,  DC  20503. 
D«ieA.1>farflMi. 

Departmenttd  Reports  ManageB>entOffioer. 
[FR  Doc.  88-14824  Filed  6-30-88;  8:45  am] 
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Notice  of  a  New  Information 
Dissemination  Product  Pursuant  to 
OMSCircalar  A-13e 

AGENCY:  US.  Customs  Service, 

Treasury. 

ACTMNC  Final  notice  ttf  new  information 

dissemination  product 

summary:  This  document  informs  the 
public  of  a  new  information 
dissemination  product  developed  by 
Customs.  As  an  integral  part  of  its 
Automated  Commercial  System  |ACS), 
Customs  has  developed  a  modale  caUed 
the  Automated  Manifest  System  ,(AMS|, 
which  will  allow  carriers,  port 
authorities  (PAs)  and  service  centers  to 
electronically  transmit  data  from  inward 
vessel  manifests,  thereby  facilitating 
and  expediting  the  release  of  cargo  from 
Customs  cjQStody. 

CustoBM  intends  to  provide  to  ehgibie 
PAs  electronic  access  to  manifeE^  t^a 
being  trassBBttted  electroracally  to 
CnstoBU,  and  to  other  data  ooBoeraing 
the  status  of  cargo  moving  within  their 
port  liotitB.  Customs  further  intends  to 
provide  4o  the  public  a  magnetic  tape 
which  wiU  contain  data  from  all  the 
manifests  -being  transmitted 


electronically  to  Customs  except  where 
confidentiality  has  been  requested. 
Parties  receiving  manife^  data  from 
Customs  will  be  responsible  for  meeting 
all  costs  associated  with  providing  these 
services. 

Timely  receipt  of  the  AMS  data  will 
enable  port  authorities  to  more 
efficiently  and  effectivdy  cen^ol  the 
movement  of  cargo  through  their 
facilities,  as  well  as  perform  their  car^o 
release  responsibilities  in  addition  to 
expediting  Customs  processing  as  a 
resuh  of  this  operational  interfaoe.  TTie 
confidentiality  wiH  be  assured  by 
deletion  of  the  names  and  addresses  of 
importers,  consignees,  and  Aeir 
shippers  upon  request. 

EFFECTIVE  DATE:  This  notice  is  effective 
July  1.1988. 

FOR  FURTHER  MFORIIATIOM  COMTACi: 

Legal  Aspects:  Kathryn  C  Pelfersoii. 
Chief.  Regulations  Control  akd 
Disclosure  Law  Branch.  1202)  565- 
8681. 

Operational  Aspects:  Eula  D.  Walden, 
Office  of  Automated  ComiBeroial 
System  Operations  (ZOZj  566-a012. 

SUPPLEMENTARY  mFORMATION: 

Background 

Pursuant  to  OMBChrrular  A-13Q. 
dated  December  12, 1965  (SO  FR  52730], 
Federal  agencies  must  inform  the  public 
of  significant  new  proposed  information 
dissemination  products,  allowing 
agencies  to  ^auge  the  impact  of  such 
products  upon  affected  segments  of  the 
public.  Accordingly,  a  notice  was 
published  in  the  Federri  Re^ster  dated 
February  2, 1988  (53  FR  2906),  in  which 
Customs  informed  the  public  that  it  was 
proposing  to  disseminate  information 
provided  by  persons  participating  in  the 
Automated  Manifest  System  ^AMS)  as 
part  of  the  Automated  Commercial 
System  t ACS).  The  proposal  involved 
the  dissemination  of  the  AMS  data  to 
participating  port  authorities  and  ^ 
public.  The  notice  set  forth  the  8Cop>e  of 
the  program,  specifically  enumerated  the 
data  elements  irrvolved,  and  invited 
public  comment  on  any  aspect  of  this 
proposed  information  dissemination 
product.  Specifically,  the  public  was 
asked  whether  providing  ihis 
information  would  have  an  impact  on 
their  conduot  of  Customs  business. 

As  proposed,  the  AMS  is  an  integral 
module  of  the  Automated  Coirunercial 
System.  The  ACS  has  been  in 
development  for  several  years  and  ^.e 
ultimate  goal  is  to  automate  all  phases 
of  the  commercial  processing  of 
imported  merchandise  to  create  a  single 
automated  system.  The  AMS  module 
contains  both  an  imported  mcrchandiss 
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Inventory  control  system  and  a  cargo 
release  notification  system.  Thi«  system 
will  facilitate  Customs  determinations 
with  respect  to  inspection  and  release  of 
merchandise,  thereby  expediting  the 
procedure  for  release  of  cargo  from 
Customs  custody. 

The  automated  manifest  data  may  be 
transmitted  to  Customs  by  one  of  two 
methods.  Carriers  may  transmit  data 
directly  to  the  AMS  with  their  own 
compatible  automated  system,  or 
carriers  may  use  the  computer  facilities 
of  PAs  or  service  centers  which  have 
established  Interface  capability  with 
Customs.  After  receiving  and  analyzing 
the  data,  Customs  makes  its  decision 
with  respect  to  Inspection  and  release  of 
the  merchandise. 

Once  the  merchandise  is  authorized 
for  release,  the  carrier,  service  center  or 
PA  which  transmitted  the  data  will 
receive  a  message  from  the  system 
informing  it  of  that  fact.  In  this  fashion, 
each  user  will  be  able  to  track  the  status 
of  cargo  for  which  it  transmitted  data. 

Section  431.  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1431).  requires  that 
the  master  of  every  vessel  arriving  In  the 
U.S.  have  on  board  a  manifest  which 
contains,  among  other  things,  certain 
information  with  respect  to  the  nature  of 
the  merchandise  on  board  the  vessel. 
Subsection  (c)(1)  of  section  431  provides 
that  the  following  information  when 
contained  on  the  manifest  shall  be  made 
available  for  public  disclosure: 

1.  The  general  character  of  the  cargo, 

2.  The  number  of  packages  and  gross 
weight, 

3.  The  name  of  the  vessel  or  carrier, 

4.  The  port  of  loading, 

5.  The  port  of  discharge, 

6.  The  country  or  origin  of  the 
shipment,  and 

7.  The  name  and  address  of  each 
importer  or  consignee  who  has  not 
requested  confidential  treatment  of  such 
information. 

In  the  prior  notice,  it  was  proposed 
that  participating  PAs  would  assume  the 
role  as  conduit  for  transmission  of  AMS 
data  and  receive  all  automated  manifest 
data  for  those  manifests  which  Customs 
receives  for  vessels  calling  in  their  ports 
regardless  of  whether  the  carrier  used 
the  PA  to  transmit  its  data.  The  dota 
elements  that  comprise  the  manift-st  file 
are  set  forth  in  Appendix  1  to  this 
document.  The  data  elements  are  the 
same  as  identified  in  the  February  2, 
1988,  notice  except  that  data  elements 
relating  to  Notify  Party  name  and 
address  have  been  added.  The  names 
and  addresses  of  the  Notify  Party  will 
be  protected  if  they  are  the  same  parties 
to  whom  confidentiality  has  been 
extended. 


In  addition  to  receiving  manifest  data, 
it  was  proposed  that  PAs  would  be 
entitled  to  receive  release  data 
conveying  the  status  of  the  cargo  being 
processed  through  their  ports.  If  an 
automated  manifest  Is  filed  at  the  port, 
release  data  from  that  manifest  will  be 
provided.  It  was  further  proposed  that 
where  no  automated  manifest  Is  filed, 
PAs  would  receive  release  data 
obtained  from  entry  documents  for  all 
formal  entries  made  in  the  port, 
provided  that  the  entrj-  filer  has  given 
his  written  consent.  The  data  elements 
pertaining  to  this  release  data  are  set 
forth  in  Appendix  2. 

Port  authorities  who  have  developed  a 
complete  interface  capability  will 
receive  the  aforementioned  data  for 
those  shipments  unladen  In  their  port. 
These  port  authorities  will  then  be  able 
to  pass  this  data  to  Customs  brokers, 
freight  forwarders,  warehouse 
operators,  trucking  companies,  and 
others  directly  involved  in  the 
movement  of  the  Import  shipment  who 
are  unable  to  acquire  their  own 
automated  capability.  In  addition,  these 
port  authorities  will  provide  those 
entities  with  the  means  to  electronically 
transmit  data  to  Customs. 

To  accomplish  this  task,  the  port 
authorities  involved  have  developed  or 
are  developing  Community  Cargo 
Release  Systems.  These  systems  are 
designed  to  enhance  current  import 
capability  by  providing  for  automated 
data  exchange  between  all  parties 
Involved  In  the  Import  transaction.  In 
doing  so,  these  systems  fulfill  a  vital 
operational  role  in  the  actual  import^ 
process. 

Finally,  it  was  proposed  that  eligible 
PAs  will  receive  manifest  data  which  is 
transmitted  through  AMS  widi  respect 
to  all  cargo  which  moves  via  master  in 
bond  procedures  to  their  ports.  For 
example,  when  a  carrier  files  an 
automated  manifest  for  cargo  from  a 
vessel  which  calls  at  Seattle  but  will 
move  via  master  In  bond  procedures  to 
Boston,  the  Massachusetts  Port 
Authority  (Massport).  would  receive  an 
extract  of  the  manifest  filed  at  Seattle. 
This  would  enable  Massport  to  have  a 
more  accurate  account  of  cargo  in 
transit  to  it. 

Eligibility  Criteria 

In  order  to  be  eligible  to  receive 
automated  manifest  data,  release  data, 
and  the  master  In  bond  data,  PAs  must 
develop  the  full  technical  capacity  to 
transmit  as  well  as  receive  AMS  data.  A 
participating  PA  must  demonstrate  to 
Customs  satisfaction  that  it  possesses 
all  the  necessary  facilities  to  be  capable 
of  immediately  providing  full  AMS 
ser\'ices  for  any  interested  carrier. 


Customs  will  not  require  a  minimum 
number  of  manifests  to  be  transmitted  in 
order  for  a  PA  to  be  eligible  to  receive 
this  data;  however.  Customs  will 
condition  continued  access  to  the  data 
on  efforts  by  the  PAs  to  acquire 
customers  for  this  service.  Should 
Customs  learn  that  a  PA  has  declined  to 
provide  AMS  services  when  requested 
by  "a  carrier,  or  has  not  made  efforts  to 
obtain  participation  by  carriers. 
Customs  will  reevaluate  its  decision  to 
provide  access. 

Providing  Automated  Manifest  Data  to 
tlie  Public 

Separate  and  apart  from  its  decision 
to  provide  manifest  data  to  PAs  as 
described  above.  Customs  indends  to 
make  available  to  the  public,  in  the  form 
of  magnetic  tape,  certain  data  with 
respect  to  all  the  manifests  captured  by 
AMS  nationwide.  Because  the  public  is 
not  operationally  involved  in  the  cargo 
movement,  a  distinction  Is  made  in  the 
type  of  access  to  data  lyhich  is  to  be 
provided.  This  magnetic  tape  will  be 
available  at  a  price  which  reflects 
production  cost  and  will  contain  the 
same  data  elements  that  are  in  the 
manifest  file  to  be  provided  to  the  PAs. 
See  Appendix  1  for  the  precise  data 
elements  involved.  It  Is  contemplated 
that  the  tape  will  be  available  on  a 
weekly  basis.  Persons  interested  in 
receiving  this  tape  or  in  obtaining 
further  information  about  It  may  contact 
the  Office  of  Automated  Commercial 
System  Operations  at  (202)  568-6012. 

In  addition,  parties  seeking  to  receive 
manifest  data  from  Customs  v«ll  be 
responsible  for  meeting  all  costs 
associated  with  providing  these 
services.  The  cost  to  Customs  Serv'ice 
inherent  in  the  dissemination  of  AMS 
data  has  not  yet  been  determined. 

ConfidentiaUty  of  Manifest  Data 

Section  103.14(d).  Customs 
Regulations  (19  CFR  103.14(d)),  sets  forth 
the  procedures  pursuant  to  which  an 
importer  or  consignee  may  request 
confidential  treatment  of  Its  name  and 
address  and  that  of  its  shippers.  To  date. 
Customs  Headquarters  has  on  file 
approximately  1,100  requests  for 
corifidential  treatment 

Presently,  Customs  compiles  a  list  of 
those  importers  and  consignees  who 
have  requested  confidentiality.  The  list 
Is  updated  on  a  weekly  basis,  and  is 
provided  to  all  Customs  offices 
nationwide.  The  list  is  also  provided  to 
certain  commercial  trade  publications 
such  as  King  Publishing  Co.,  the  Journal 
of  Commerce  and  others  who  review 
hard  copy  vessel  manifests  and  extract 
that  data  authorized  to  be  released 


under  the  provisions  of  Utje  19,  United 
States  Code.  veotioB  iti^^4.  Thete  trade 
publications  fuihliab  the  jnanifeat  data, 
taking  steps  to  make  certain  that  the 
names  and  addvesees  of  ithose  who  have 
requested  coi^denUality  on  behaif  of 
themselves  and  for  their  shqipers  are 
deleted. 

The  manifest  data  to  be  provided  to 
the  PAs  and  to  tiiie  piiUic  from  the  AMS 
will  be  sanitized  by  Customs  by 
removing  the  -names  and  addresses  of 
those  importers /consignees  and  that  of 
their  shippers  When  confidentiality  has 
been  requested.  Customs  has  developed 
a  oomputer  program  Which  will 
automafe»liy  <i€lete  the  name  and 
address  of  these  reqwevters  when 
manifests  containing  their  names  are 
transmitted  through  AMS. 

Customs  prapoaed  te  adiAeve 
confidentiality  in  disseminatioo  of  data 
through  AMS,  by  using  a  oompoter 
program  based  xm  an  "alpha"  approach. 
The  alpha  appFoaofa  is  limited  because 
the  pr^qgram  will  .oaiy  delete  the  name  of 
the  importer/ consignee  when  there  is  an 
exact  match  as  to  spelling  and 
formulation  between  the  way  the  name 
has  been  transmitted  by  the  carrier,  port 
authority,  or  service  center  and  the 
name  which  has  been  programmed  into 
the  computer. 

In  order  to  safeguard  the  names  and 
addresses  of  companies  which  have 
requested  confidentiality.  Customs 
advised  each  of  the  requesters  of  the 
limitations  of  the  alpha  program  and 
invited  diem  to  enumerate  variations  vS 
their  name  which  they  believe  may  be 
transmitted  into  the  AMS.  Many 
importers  have  responded  with  diese 
variations  and  Customs  has  added  ^iesa 
to  its  database  so  that  confidentiality 
will  be  protected  whenever  a  match  is 
made  between  any  of  the  versions  of  the 
name  submitted  and  the  ver^on 
transmitted  by  fhe  carrier,  port 
authority,  or  service  center.  A  copy  oi 
the  letter  to  the  requesters  is  provided 
as  Appendix  3  to  this  document. 
Customs  remains  willing  to  program 
these  additional  variations  as  4hey  are 
received,  as  well  as  new  requesEts  for 
confidentiality.  Such  requests  should  be 
directed  to  the  Regulations  Control  and 
Disclosure  Law  Branch,  Customs 
Headquarters:  Attention:  Mr.  Gerald 
Crowley. 

Dissemination  of  fte  Entry  Number 

Among  the  data  elements  whidi  wiQ 
be  provided  to  the  port  aoHiorities  as 
part  of  the  bill  of  lading  status  report  w 
the  entry  number  assigned  to  the 'goo^ 
once  entry  has  been  filed.  See  Appendix 
2  to  this  document.  Providing  this  entry 
number  is  an  essential  link  between  fhe 
data  in  the  manifest  J^e^ind  entry  file. 


Customs  has  idrattified  two  potenti^ 
issues  with  cespect  to  providing  tite 
entry  ewriier  to  the  PAs  ia  certain 
instancst.  Each  oSlheae  issues  relates  1o 
Customs  oiiligatien  lo  protect  the 
identity  of  Ihe  in^orter  or  consignee  of 
the  merchandise  when  oonfidentiatity 
has  been  requested. 

The  BnUetin  Motioe  of  liquidation. 
Customs  Fonn  43S3,  iists  the  entry 
number  together  with  tlie  name  of  the 
entry  filer.  By  matching  Ais  data  wi^ 
the  manifest  data  being  provided,  one 
may  delensme  the  identity  of  tlie  entry 
filer  and  ^  nature  cf'&e  goods  being 
imported  depute  &e  importer's  request 
for  oonfkleatiakity.  In  order  to  resolve 
this  issne.  Customs  will  amend  the 
Bulletin  Notice  of  liquidalion  «e  as  to 
remove  any  reference  to  liie  name  of  tl>e 
entry  filer.  Importers  and  brokers  ^vill  be 
aUe  te  iifentify  their  entries  ftrougfa 
entry  nuniber. 

Tibe  second  issue  that  is  presented 
with  dtsseminaticm  -t^  Ate  entry  number 
arises  because  the  first  three  digits  of 
the  entry  number  (the  National  Filer 
Code)  identify  the  broker  or  importer 
fihng  tite  entry.  ICnowing  an  importer's 
filer  code  together  with  iiie  manifest 
data  would  clearly  enable  a  person  who 
is  not  entitled  lo  that  data  to  ibnik  the 
importer  te  the  particular  goods  being 
imported.  Even  where  the  code  pertains 
to  a  broker,  in  some  instances, 
knowledge  of  the  broker  and  ^e  part 
involved  is  tantamount  to  knowledge  of 
the  identity  of  die  importer,  in  each 
case,  confidentiality  couki  be  breached. 
In  order  to  pnotect  against  fliis 
unintended  effect.  Customs  invites  any 
importer  or  broker  who  has  a  presently 
assigned  filer  code  to  apply  lor  a  new 
filer  code.  This  new  code  wit]  not  be 
revealed  iby  Customs  to  «ny  party  not 
involved  in  the  import  transaction 
without  the  authorization  vSthe  entry 
filer  so  thaJt  the  filer  code  wiB  not  be  a 
means  b^  -which  the  filer's  identity  may 
be  ascertained.  Persons  interested  in 
obtaining  a  new  filer  code  should  write 
to  the  Office  of  Automated  Commercial 
Systems,  Customs  Headquarters, 
/Utention:  Dick  Bonner. 

Discnssion  of  Comments 

£leven  ooraments  were  received  in 
response  to  ^le  notice,  some  quite 
detailed,  touching -on  various  aspects  of 
the  proposal.  Of  primary  concern  was 
die  proposed  disseminatioci  -of  on  line 
electronic  manifest  information  to  port 
authorities  while  maidng  available  for 
sale  to  the  public  a  magnetic  tape 
containing  the  same  data.  Many 
commenters  raised  concerns 
surrounding  tte  dissemination  of  air 
manifest  data  throu^  the  AMS.  Finally, 
several  conunonters  expressed  doubt  as 


to  whether  Customs  proposed  "alpha" 
program  w31  adequately  protect 
confidentiality  of  the  importers.  The 
comments  are  further  discussed  in  detail 
below. 

Comment:  A  number  of  respondents 
to  the  notice  represented  the  concerns  of 
the  air  industry  in  relation  to  the 
dissemination  of  air  manifest  data. 

Customs  Response:  The  notice 
appearing  in  the  Federal  Register  on 
February  2, 1988X53  FR.2906),  informing 
the  public  that  Customs  was  proposing 
the  AMS,  only  addressed  the 
dissemination  of  manifest  data  from 
"vessels'",  and  did  not  encompass 
dissemination  of  "air"  manifest  <lata  or 
any  other  non-vessel  manifest  data 
through  the  AMS. 

Comment:  One  commenter  suggested 
that  the  proposed  dissemination  of 
electronic  manifest  data  constitutes 
unequal  access. 

Customs  Response:  If  the  AMS  is  to 
function  properly,  it  will  be  neocssary 
for  port  authorities  to  assume  the  role  of 
conduit  for  transmission  of  manifest 
data  by  participating  in  a  Community 
Cargo  Release  System  (CCRS).  A*  such, 
they  are  operationally  involved  in  the 
movement  of  cargo  through  the  port. 
Accordingly,  it  ie  imperative  that  port 
authorities  have  direct  electronic  ecoees 
to  A\1S  data  to  allow  the  system  to 
function  at  its  maximum  capacity. 
Electronic  access  to  AMS  data  bIIows 
port  authorities,  carriers,  «nd  service 
centers  to  plan  ahead  ior  the  movement 
of  cargo  and  to  maximise  the  efficient 
utilization  of  each  port  facility.  The 
general  public  on  the  (Other  hand  has  no 
operationali  involvement  in  tite 
movement  of  cargo  within  tiie  port. 
Providii^  the  general  public  with  xhrect 
electronic  access  to  AMS  data  would 
interfere  udth  Customs  use  of  the  systera 
in  meeting  its  operational  goals  and 
objectives  by  impeding  receipt  of 
information  by  those  xlirectly  involved 
in  transmitting  data  and  rmanifest 
information  for  the  AMS  and  facilitating 
the  movement  xif  cargo  withia  the  port. 
Providing  the  general  public  with  data  ai 
this  early  stage  would  cenvert  a  s>-stem 
designed  to  achieve  significant 
operational  advancements  into  a  eystem 
which  would  signifitsntly  detract  from 
the  efficient  and  effective  attainment  of 
the  operation^ 'goals.  To  allow  fhe 
general  public  to  insert  itself  in  the 
operational  process  at  this  early  stage  is 
not  feasible  or  mandated  by  any 
provision  of  law.  Cuatonts  believes  that 
because  the  genera!  public  is  not 
operationally  involved  in  the  movement 
of  cargo,  there  is  ne  equal  aocess  issue 
and  that  "ihe  right  of  the  public  to 
manifest  data  is  satisfied  by  -the 
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aviiilability  of  the  data  or  a  magnetic 
tape  or  via  present  procedures  for 
release  of  data  from  hard  oopy  manifest. 

Comment:  Several  comments 
expressed  concern  for  the  safeguarding 
of  conndentiality  in  th(9  automated 
manifest  system. 

Customs  Response:  Various 
approaches  to  safeguarding  of 
conHdentiaUt}'  in  the  automated 
manifest  system  were  extensively 
examined.  In  selecting  the  "alpha" 
program  method,  Customs  determined 
that  this  approach  would  allow  for  the 
greatest  dissemination  of  information 
while  still  imposing  adequate  safeguards 
to  preserve  confidentiality.  Customs 
also  notified  the  public  of  our  proposed 
action  and  offered  concerned  parties  the 
opportunity  to  request  confidentiality 
based  on  name  variations.  We 
anticipate  no  breaches  of  confidentiality 
with  this  approach. 

Comment:  One  conunenter  suggested 
that  entry  numbers  be  deleted  from  the 
disseminated  information  because  of  the 
possii>ilily  of  cross  referencing  the 
manifest  data  with  information  on  the 
Bulletin  Notice  of  Liquidation. 

Customs  Response:  The  entry  number 
is  essential  to  tne  proper  delivery  of  and 
release  of  cargo  and  deletion  of  it  would 
casue  the  data  provided  to  port 
authorities  to  be  of  little  operational 
value.  Customs  will  pursue  the  deletion 
of  the  name  of  importer  of  record  from 
the  posting  copy  of  the  bulletin  notice  of 
entries  liquidated  (CF  4333). 

Comment:  One  commenter  expressed 
concern  that  certain  data,  such  as  marks 
and  numbers,  are  not  required  in  the 
electronic  transmission  of  manifest  data, 
thus  requiring  the  continued  submission 
of  a  paper  manifest,  thereby  defeating 
the  benefits  of  an  automated  system. 

Customs  Response:  Legislative 
changes  are  required  to  delete  the 
•  reporting  of  marks  and  numbers  on  a 
manifest  allowing  for  the  crlectronic 
transmission  of  data.  Until  such  time. 
Customs  must  operate  under  a  dual 
manifesting  system  of  hard-copy  and 
electronic  transmissions.  In  addition,  the 
following  points  should  be  made. 
Customs  presently  has  no  operational 
need  for  marks  and  numbers  from  the 
manifest.  Programming  the  computer  to 
include  marks  and  numbers  could  be  an 
exti-emely  difficult  task  since  marks 
could  be  in  a  language  other  than 
English  (e.g.,  Arabic.  Chinese,  Japanese, 
etc.)  or  no  language  at  all.  Finully,  marks 
and  numbers  are  not  identified  a9  a 
category  of  data  per  title  19,  United 
States  Code,  section  1431(c).  to  which 
the  public  has  a  right  to  access. 
Comment:  Two  commcnters 
determined  that  the  AMS  "unnecessarily 
duplicates"  and  competes  with  existing 


private  sector  databases  in  violation  of 
OMB  Circular  A-130,  Section  8.b.(7). 

Customs  Response:  It  is  Custom's 
view  that  the  AMS  does  not  duplicate 
and  compete  with  the  existing  private 
sector  databases.  Customs  has  an 
obligation  to  provide  an  efficient  and 
effective  means  of  operationally 
interfacing  and  exchanging  data  with 
those  persons  involved  in  the  entry'  and 
clearance  of  cargo.  This  is  necessary  to 
satisfy  the  statutorily  mandated  mission 
of  the  Customs  Service.  Further. 
Customs  is  bound  by  international 
agreement  to  facilitate  international 
trade  by  simplifying  Customs 
procedures  and  operations.  The  AMS 
will  reduce  paperwork  involved  in 
commercial  transport  thus  allowing  the 
U.S.  to  achieve  increased  efHciency  and 
expeditious  movement  of  cargo. 
Customs  obligations  under  international 
agreement  necessarily  require  that  we 
should  go  forth  with  the  AMS.  There  is 
no  competition  with  existing  private 
sector  databases.  Customs  is  fuiniling 
its  operational  mission  and  legal 
obligatio.'^s. 

Comment:  One  respondent  stated  that 
the  AMS  will  not  include  all  the 
information  now  required  by  statute, 
treaty,  or  Customs  Service  Regulations 
because  the  cargo  declaration  will 
requir*"  less  information  from 
participants. 

Customs  Response:  Presently,  the 
AMS  does  not  capture  certain 
information  that  is  required  by  statute  to 
appear  on  the  manifest.  Customs 
recognizes  that  should  the  automated 
manifest  replace  the  paper  manifest, 
changes  will  have  to  be  made.  In  the 
meantime.  Customs  will  continue  to 
make  available  all  of  the  information 
presently  required  by  law  in  the  hard- 
copy  manifest. 

Comment  The  issue  was  raised  as  to 
whether  the  AMS  would  provide 
enforceable  restrictions  on  the  use  of 
information  by  port  authorities. 

Customs  Response:  Presently, 
Customs  has  no  plans  to  promulgate 
such  restrictions.  It  is  questionable 
whether  Customs  has  the  authority  to  do 
so. 

Comment:  One  commenter  raised  the 
concern  over  eligibility  requirements  for 
AMS  participation  because  port 
authorities  must  develop  the  full    " 
technical  capacity  to  transmit  and 
receive  data  which  is  a  costly 
expenditure.  It  was  suggested  that 
Customs  consider  each  port  authority 
and  circumstances  on  an  individual 
basis  in  enforcing  compliance  with  this 
requirement.  ^ 

Customs  Response:  Customs  has  set 
forth  the  general  eligibility  requirement 
that  all  port  authorities  must  establish 


full  technical  capacity  to  transmit  as 
well  as  receive  AMS  data.  This  will 
enable  them  to  become  a  fully 
operational  member  of  the  CCRS. 
Satisfactory  implementation  of  the 
system  requires  that  we  cannot 
selectively  forgo  the  eligibility  criteria 
on  an  individual  basis. 

Comment:  Several  commenters  urged 
against  Customs  proceeding  with  the 
proposed  assignment  of  new 
confidential  filer  codes  brokers.  The 
commenters  perceived  this  to  be  costly 
and  cumbersome  to  ports  who  develop 
their  AMS  modules  in  strict  accordance 
with  criteria  set  forth  liy  Cuatoms.  One 
commenter  was  further  concerned  that 
exclusion  of  the  broker's  identity 
sidestepped  Custom's  commitment  to 
supply  ports  with  broker  information. 

Customs  Response:  Customs  believes 
that  the  security  of  commercial 
information  requires  that  Customs  make 
such  new  codes  available  to  brokers 
and  importers.  They  are  not,  however, 
required. 

Implement^itioa 

After  a  careful  review  and  analysis  of 
all  the  comments  and  further 
consideration  of  the  subjrct  matter. 
Customs  hns  decided  to  adopt  the 
aforementioned  new  information 
dissemination  product  as  proposed,  with 
the  addition  of  two  data  elements  in 
Appendix  1  covering  Notify  Party  Name 
and  Notify  Party  Address  as  discussed 
above.  This  notice  shall  tbke  effect  upon 
publication  in  the  Federal  Register. 

Dated:  June  28. 1968. 
Micluwl  H.  Lane. 

Acting  Commissioner  of  Custontk  ■ 

Appendix  1— Data  Elements  From  the 
Manifest  to  be  Provided  to  Eligible  Port 
Authorities  Via  Direct  Computer  to 
Computer  Link  and  to  the  Public  Via 
Magnetic  Tape 

1.  Carrier  code. 

2.  Vessel  country  code. 

3.  Vessel  Name. 

4.  Voyage  Number. 

5.  District/Port  of  Unlading. 

6.  Estimated  Arrival  Pate. 

7.  Bill  of  Lading  Number.  • 

8.  Foreign  Port  of  Lading. 

9.  Manifest  Quantity. 

10.  Manifest  Units. 

11.  Weight. 

12.  Weight  Unit. 

13.  Shipper  Name.* 
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MFv* 


J  •?. 


T  •. 


■:1ii'^-^:-. 
I,  :!•>  %r,-..-  - 
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.  ^14.  Slupper.  Address.* 
,J5.  Cojisignee  Name.  *  ,."•?.;." 

'id.  Cohsigiiee  Address. ' 

17.  NohfyPBfrtylSTame.* 

18.  Notify  Party  Address.* 

19.  Piece  Count. 

:    20.  Description  of  Goods.   ..  -^  • . 
^21.  Cootainer  Nuntber. 
'22.  Seal  number. 

AjppendSx  2— Cargo  Release  Data 
Eleineiils  Derived  From  the  Manifest  or 
from^tiy  OocuiMOls.*  To  be  proviifod 
lb  digibb  Port  AiihKities  Via  INr«ct 
ComfMiterlo  Computer  link.' <.'  ^-,.  .i.' 
).  Carrier  bode.  ,  '^■'.  '•u'^r 

.   2.  District/port  of  onlading.. 
a.  Vessel  Name.*.     . 

.  4.  Voyage  Number.* 
5. 3ill  of  Lading  hlumber. 
6.  Disposition  code. 
7.QUaAtt^.       •.".'• 

: .  .B..  Entry  Number,  i  i  : 
_10.  Action  date  and  time., ....,„.._,  , 

Appmiditi  3      . 

^f  Depa^tiBsent of tbeXreasury. U.S. Custona 

Service.  W^athingtoii.  DC 
'    6wobiSrfflCl987 

liOi»-J:'COiit:lU}:  57S949  MBH)    "  •      f^'-'f ; 
.  Jpiar  Sir  (^Madame:  ,.  ., 

"?wc<KrcA|^!ea<}BncebAA  your  company  to  die..' 
i  -j|>V|r(on>4  Swvice  Mt  which  you  requested .   '.  .■ 
'  6bAffdehfr4lity{yryoui'niameahdad<ires« 
. :  rand  that  of  yotarshtppera  on  inward  vessel 
iicarso  manifests. 

,;>;   Ttte-JCuttoBMSftj/fqi  wishes  to  infomi  ycm,. 
.  .that  H.iiOa^pipcQkiofjcb'anging  the  ' 
*  ^aA)dV,#!i(ih'lt  MUibta  end  dtssbminitMi 
/  t^)wfl^(t9tVHi|^ni6A,d9la.  Customs  it      / 
'!  (fey,ef<^itig4|ii  Autonuiled  Maiiifesl  System' 
'^whachwill  ppociHks  vei»&  hianlfest data  ''  • 

transmitted  electronically  by  carriers,  port 
;  jd||t1M*Ht^ir.#nKl  o(hiifii^-ln  fetura  C 

gw|R.|»tanFi(}«i(iM^,panife8t.tlataanji>  •-..•,■. 
■yjrtforBMtiah.4K>i^e«ft^  flte  release  <rf  ihe  '  *' « 
;i»od>elcotr9«ieaiVta  these  par^k/The    '~ 
r  «y«(«|ik  is  designed  toimpcove  efficiency  in 

the'iaspecfion  and  dtrgo  rriease  process. 
As  you  know.  Customs  is  required  by  tjaw 
;^.;)gWMietiiw(<ttif  inniifisl^nfs^^  -  ^ ; 

;v'^it«bte  t«^  m^9)6Bmhrmnim^'^ 

■  ,j^«ddTesse«.^J9p(|iten/<^si(jnee8.«9d  ' 
: ''  thai'bf  fiUir  sh'ppet*  WKm  coMidmllaiity !»' 
;   fequested-ln  thenear  future,  this  maaifest- 
;  'itatajfwillJiMravailabSt  toany  re<)ttefltertn'^  - 


form  of  a  magnetic  computer  tape.  Requests 
for  confidentiality  will  continue  to  l>e 
honored.  The  limitations  of  the  automated 
system  are  such,  however,  that  it  wil}  only 
safeguard  the  precise  spelling  o{  the. - 
company's  name  that  is  provided  to  it 
Therefore,  in  order  to  safeguard  your  data,  it 
is  essential  that  you  provide  within  10  > 
working  days  of  your  receipt  ef  this  tetter  all 
spellings  or  formulations  (such  as 
abbreviations^  (rf  the  name  trf  jtodtr  <>Mn|Niny 
that  appear  or  could  appear  on^e  manifest 
or  related  shjppina  documents.  These 
spellings  or  formulationa  will  be  entered  into 
<tb«  computer  dstabaaesoea  to  protect  tmy' 
.trensactiomM  which  the.lami4a^^    ^  ,- . 
appears.  .     " 

A'more  detailed  explanation  of IhS'  '"'.'■'? 
Automated  Manifest  System  and  the  release 
of  vessel  manifest  information  will  appear  in 
the  Fodetal  Regbler  shortly.  Your  commenta 
On  that  notice  would  be  appreciated  if^ybu  ' 
have  anyi)ue8tioos.coacemlngthi9LiBaUer.  - 
you  may  contact  Gerfdd  Crowim  at  (202] 
■568-8881.  :■.  ---i:".    '-■ 

Sincerely. 
B.  lames  Pritz. 

Director.  Regulations  Controtand  Dise^osttre 
,  Law  Division.  .  ■  ,  •.  -     ' 

(FR  Doc  88-14913  Piled  6-«H8.'  8^  am] 
aiuaio  ooec  4«a»«-ii 


><IMTED  STATES  mFOimAVOH 


^^^JIOEHCY 


:y:..< 


'{ •?,  -^'-'x- A~<;:.^-  y 


l'raMFOli'9'fj«rtioii#}  In-Su^piMl  ol 
IntairwHlowal  EtfuoatipiMrsntf  CuNhmI 
ActivlUM 


tt 


The  l&iited  States  failotimation  Agenqjr 
(ysiA)]BniK^titfce8  ij  progrliiiti  df  •*  l/^> 
selective  assistance  an^^taM^'fi:^|j$'.y 
supiwrt  to  mtn^proflt  activities  i^  Udted 
States  inittttitfOils  and  orgahlzadoira  ill 
the  Private  Sector.  The  prporam  is 
designed  t0incN«s8.lbutu«f:    'v-'^'-'k 

ti.9L  e^d'oB>er.cai4)trieis^^fMito  .  -  \.  ,t  - : 
Strengthen  the  ties  whi<^'i^teouf  I;  ^.'. 
societies. The  infomtation  coUecBon' ' 
involved  in  this  solicitation  is  covered 


PtogrwuB  wiH  assist  in  supporting  a   .  t : 
four^week  pitigram  ior  museum       ^    ,    - 
professionals  from'N^r.  Mali!  Senegal 
Ivory  Coast,  and  Benin!  The  participaiits 
will  be  selected  by  USIA 
representatives  in  Africa:  This  project, 
scheduled  for  late  fall  1968.  will  be 
executed  by  a  U.S.  not-for-profit 
institutioii  iwidi  expertise  in  the  field  ilf 
museoto^.  Tlie  prt^raih  design  will 
include  a  series  of  workshops  at  an 
American  museum  or  university 
museum  laboratory  ia  the  foUowdng  ..  .* .  - 
arsajf: JnstaBajtipiMlocumehtatioiv   ^ ... 
'airchivjng.'storag(&  iifianiBigenient,  and  ['" 
oohsefVatf oA  of  ethnic  at<  (Ejects,  ottd 
arttfa(if8.'The  African  delegation  wrill 
alsio  visit  several  museums  which 
maintain traditional  USculture&and 
ethiiic  fpIkbfe!^c<rilections, 
,,  USIA  is  most  interested  in  woridng  '' 
widi  organizations  that  sbbw  promise ' ' 
for  innovative  and  cost-effective 
progrdnQniQg:«nd>rMi'i>iganization%   . 
that^ve-potentidfor  obtaiidngpriyate- . 
sector  funding  in  addition/o  U^IA  . 
support.' C^gi^Uzations  nuSt  bave  the  ' 
substantive  expertise  and  togisttca) 
capability  needed  to  soocessfully :. . 
develop  Aid  eobdoct  UkCK  above  prefeet 
^«hou(d  ai»  deqM«»«wtriij|<M«it)^  : 
4f»  destoiinf  ppomauh^idf  vmi  )iajfA  <. ) 
fastbi^ttifkMieitLradErjtH^  " 

-   hder^s^  «S8iiizattDnsi  dioiM 
aObteit'i'iv^iieiut'fn^Jedbqilete  '' '    v      ^ 
s^X^eatOotk  inat^rialsH^MAiaiitbcl  iea»:  ■  < 
latet  tban  $fiee&  daya^from-tbe  da$c.«f 
this  notice—rto  the  address  listed  below. 


•niepfficedfPH**,....^ 
ivuFflmifbfwwda'seloii^    -^^ 

^iv^  di  oofatai^s  iret»oMt«ildefiiiesl 
Fieape  ifeferio  diie^i^iMiSc  ^^sjmJM  by- 
name in  your  letter  of  interest  llus 

:  aimouRcement  isaoi,»f«lic^tion  fyr 

*  h.reiviests1i^lM^4Btete«t 
9iiij^tei»tf||^Mee'bistittt|i9ia.  V  • 
lOdnatibn  on  diir  proposal  ai^mis^iotf 

deadline  will  be  forwarded  widi  the 

applicadon  materials. 


.  ..*  Where  the  (ource  is.  entry  documents,  data 
'  "nlattng  le  fokimal  entrieiii  will  be  fumishad.  |>ra\-tded  ' 

^lliat  ttte  wriMencftntenl  Af  ttie  entry  Cier  ia 

''oblainfed. " '  " 

*  This  elemehl  will  only  be  provided  where  an 
. ,   autofflatad  nianifcsl  or  an  ABI  entr>-4ias  been  Tiled. 


|40lt{topltt  #r|88^t&»tMS«M»QI<liol 

Entmiatioftu  Educationat  and  OiltUrai 
Actfvittesy"  annbiviGed  in  <KeFede»i 

Register  Jime  3. 1987.  '"-'•'  r' -i  * 

;    Private  Sector Grganisiatidnsrr^- «-''">*: 

i^iteresHedin  woritingoofperatiyelK  w^ 
^USIA  oil  die  folldwing  cericepi,  Ve  -  : , 
'encouraged  to  so  indicate: 

Museum  Exchange:  Central  and  West 

Africa:  The  Office  of  Private  Sector 


<?j|H?eytJilii<HB 
,;  ^  Bufewiifr^dMOstieMl 


-*».,'*•  ^ 


Museum  &(diaoge).Uftited  States 
,^ ,  Jbtfe^matiitn  Agency.  301 4^  Street-*,, 
-SW.i  Washington;  6€^65«>;-';;V=    »^ 

■  >ted;Iuns^^..,:^^      -J.'- 

hrfttdr.  Office  of  Private' Sectarrtiigram:'^ 
(FR  Doc.  86-1482S  Filed  »-30-88: 8:45  am) 

SaiMM  CODE  •23S-tV« 


^;=^ri,:i'r»i 


■  DatM  eli-ment  will  be  deleted  whcie 
confideiitliilitv  has  been  requested. 
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Vol.  53,  No.  127 
Friday.  July  1.  199S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(eM3). 

coMMOomr  nmmcs  Tiuomo 

COMMSSKMI 

TIME  AND  DATE  11:00  a.m.,  Friday.  July  1. 

1988. 

PLACC:  2033  K  SL.  NW.,  Washington. 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSmCREIK 

Surveillance  Matters 

CONTRACT  PERSON  FOR  MORE 
information:  ]ean  A.  Webb,  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

(PR  Doc.  88-15017  Filed  6-29-88;  3:21  pm) 

nixma  cooc  sssi-oi-m 

commodity  futures  tradnm 

commission 

TIME  AND  date:  11:00  a.m..  Friday,  July  8. 

1988. 

FtACE:  2033  K  St.,  NW.,  Washington. 

DC,  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CON8IOCRED: 

Surveillance  Matters. 
CONTRACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc  88-15018  Filed  6-29-88:  3:21  pm) 

BIUJNO  COOC  SMVei-H 

coMMOorrv  futures  traowm 

COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday,  July 

15,1968. 

place:  2033  K  St,  NW.,  Washington, 

DC  8th  Floor  Hearing  Room. 

STATUft  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  88-15019  Filed  6-29-B8:  3:21  pm] 

BHJJNO  COOC  SSSI-OI-M 

COMMODITY  FUTURES  TRADINO 

COMMISSION 

TIME  AND  date:  11:00  a.m..  Friday,  July 

22. 1988. 


place:  2033  K  St..  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  88-15020  Filed  6-29-88;  3:21  pm] 

BHJJNO  COOC  MS1-01-M 


COMMOOrrV  FUTURES  TRADINO 

COMMISBlON 

TIME  AND  date:  11:00  a.m.,  Friday.  July 

29. 1988. 

PLAC^  2033  K  St.,  NW.,  Washington, 

DC.  8th  Floor  Hearing  Room. 

status:  Closed. 

matters  to  be  considered: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  88-15021;  Filed  6-29-88:  3:21  p.m.] 

MUJMa  COOC  SSSI-OI-M 


FEDERAL  DEPOSrriNSURANCS 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b},  notice  is  hereby  given  that 
at  2:05  p.m.  on  Tuesday.  June  28. 1988, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  the  following  matters: 

Application  of  Longview  Bank  and  Trust 
Company.  Longview.  Texas,  an  insured  State 
nonmember  bank,  for  consent  to  merge, 
under  iu  charter  and  title,  with  Oak  Forest 
National  Bank.  Longview,  Texas,  and  for 
consent  to  establish  the  sole  ofTice  of  Oak 
Forest  National  Bapk  as  a  branch  of  the 
resultant  bank. 

Matters  relating  to  the  possible  closing  of 
certain  insured  banks. 

In  calling  the  meeting,  the  board 
determined,  on  motion  of  Director  C.C 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clark  (Comptroller  of 
the  Currency),  concurred  in  by 
Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
eariier  notice  of  the  meeting  was 


practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6).  (c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

Dated:  June  29, 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  88-14977  Filed  6-29-88;  11:44  am] 
BHJJNO  cooc  S714-41-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Wednesday,  July  6, 1988,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

[Msposition  of  minutes  of  previous 
meetings. 

Request  for  a  modification  of  Order 
granting  Federal  deposit  insurance: 

Sumitomo  Trust  and  Banking  Co.  (U.SA.). 
New  York  City  (Manhattan).  New  York. 

Applications  for  consent  to  purchase 
assets  and  assume  liabilities: 

Community  Bank.  Blountsville.  Alabama, 
an  insured  Slate  nonmember  bank,  for 
consent  to  purchase  certain  assets  of  and 
assume  the  liability  to  pay  deposits  made  in 
the  Oneonta  Branch  of  Coosa  Federal 
Savings  and  Loan  Association,  Gadsden. 
Alabama,  a  non-FDIC-insured  institution. 

One  Valley  Bank,  National  Association. 
Charleston,  West  Virginia,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  certain  deposits  made  in  the 
Ravenswood.  Ripley.  Charleston,  and 
Hurricane.  West  Virginia,  branches  of 
Poughkeepsie  Savings  Bank,  FSB, 
Poughkeepsie,  New  York,  a  non-FDIC-insured 
institution. 

Application  for  consent  to  merge  and 
establish  two  branches: 


■^r.    X, 


;:;;  .;^ 


K* 


Bank  of  Lake  of  the  Ozarks.  Osage  Beach, 
-."ij  '  vsM'SWUri.  an  insured  State  nonmember  bank. 
~  for  consent  to  merge,  under  its  charter  and     ' 
'  flflie.  with  damden  County  Bank.  Camdenton. , 
,■  Missouri,  andfor  consept  to  establish  the  two 
r ,  offices  of  Cam^len  County  Bank  as  branches 
'  of  the  resultant  banli. 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired- 
;  By  the  Cbrporatioh  in  its  capacity  as 
,' YeeeWfer.' liquid^lor.or Hquidating agent  ~ 

•  .of  thos?  t^ssets;    .  j  ,>^  .^^  ,  : .  .^ ... :  -,    .  j ; 

■■Ca8eNo.4T4l{»'   .■     *  "■.■■-■>■:•  'sr.,--.'' 
Orlando  Consolidated  O^ce.  Orlando. 
Florida 
taseNo.  47,219  ■ 
'5  ..Addison  Consolidated  Office.  AddiSon* 
-^        Texas 
Case  f*Jo;  47,225 
Midland  Consolidated  Office.  Midland. 
Texasi-i 

■..■Memorandam  and  resolution  re: 

W)  Proposed  notendments  to  Part  336  of  the 

Corpoi^atibn's  rules  and  regulations,  entitled 
"Employee  Responsibilities  and  Conduct";  (2) 
Proposed  amendments  to  the  Corporation's 

'  Privacy  Act  systems  of  records,  which 
aineiMhnents  would  (a)  reflect  the  addition  of 
the  Employee  Certificatioii  and 
Atkne/wteiigment  of fDIC  Standards  of 
Conduct  Regulations  to  the  system,  (b)  delete 
Financial  Disclosure  Reports  submitted 

.  pursuant  to  title  U  of  the  Ethics  in 

•  GoVefrtment  Aet  of  1976  from  the .  '.  .   .' 
pqrpidralion's  system  of  records,  (c)  reffect'a  : 

' . .<^srige  In  system  location  from  one  tocatioii 
i  in  Washington,  DC.  todesignaled  divisional, 
regional,  and  Consolidated  offices  of  the 
Corporation,  and  (d)  generally  clarify  and 
update  the  system;  and  (3)  Notice  of 
Withdrawal  of  Statement  of  Policy  Regarding 
Loans  to  Corporation  Examiners  by  National 
'  Banks,  District  Banks  and  State  Member 
Banks  ofFederal  Reserve  System. 

Memorandum  and  resolution  re: 

Notice  of  Proposed  System  of  Records, 
which  notice  advises,  in  accordance  with  the 
Privacy  Act  of  1974.  of  the  Corporation's 
establishment  of  a  new  system  of  records 
.entitled  "Fitness  Center  Records  System.'^ 

^.;  Reports  of  actions  approved  by  the 
'  standing  corhmittees  of  the  Corporation 
and  by  officers  of  the  Coiporation 
pursuant  to  authority  dele;gated  by  tlw. 
Board  of  Directors.    .  '-'  ■'■'■^'^^^•*  '.'••;'■. 
.;    Diteufltsion Agenda:        "    '^  ■■''"" 

-;.:  Bpport  on  the  status  of  the  Corporation's 
efforts  to  sell  the  Continental  Illinois 
National  Bank  and  Trust  Company  of 

Ghicd'gd.  Chicago,  Illinois,  loan  portfolio. 

*  ■   .       .  „ 

■■    ilie  meeting  will  bfe  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street  NW.. 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  June  29. 1988. 


.V    • 


'.-^i 


Federal  Deposit  Insurance  Corporation.   ; 
Itoyle L. Robinson.  .        _  :  ! J'" 

Executive  Secretary.  ..  .  "      ,    -     , 

(FR  Doc.  88-15029  Filed  »-2»'«8: 3:S6  pin] 

BIUJNO  COOC  «714-0V« 

FEDERAL  DEPOSIT  INSURAMbe 
JCORPORATION ' 

Pursuant  to  the  proyisidntf'Of  the    • 
"Government  in  the  Sunshine  Act"  (5 
;  U.S.Q  S52b).  notice  ts^reby  given..that. 
\lftt  2:30  pjn.  on  Wednesday.  July  6.:198a. 
the  Federal  Deposit  Insurance  *  ■  " 

Corporation's  Board  of  Di^toi^>WU 
meet  in  closed  session,  by  vote  oif  the 
Bowd  of  Directors,  pursuant  to  sections 
552b{c)(2).  (c)(8),  (c)(6).  (cJ(9)(A)(ii).  apd, 
(c)(9)(B)  of  Title  5.  United  States  pide, 
to  consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is    -  '  - 
anticipated.  These  matters  wii)  bie  , . 
resolved  with  a  single  vote  unless  a^    ;. .  • 
member  of  the  Board  of  Directors  " 

requests  that  an  item  be  moved  to  the 
disctission  agenda. 

Recommendations  with  resjpect  to  the 
initiation,  termination,  or  cdnduct  of 
administrative  enforcem«it  prooeeduigs, 
(cease-and-desist  proceedings, 
tenninatioii-ef-insitfaneeiiroceedfngc,  '"' 
;  suspension^or  removal  proceedings,  or 
assessmmt  of  chril  money  penalties) 
against  Certain  insured  baiiks  or  ofHcers. 
directors,  employeea,  agents  or  other 
persona  participating  in  the  conduct  oif 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c](d).  (C)(8).  and  (c)(9](A)(ii)  of  _ 
the  "Government  in  the  Sunshine  Act"  (S 
U.S.a  552b{c){6).  (c)(8),  and  (c){^(A)(ii).     •  • 

Note.— Some  matters  falling  Within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it  . 
becomes  likely  that  substantive  discussion  .of 
those  matters  will  occur  at  the  meeting. 

Matters  relating  to  the  Coloration's'  ' 
assistance  agreement  with'an  insured 
bank.  . 

:  i;  Reports  of  the  Director,  O^ce  of    ';  __ 
^Corporate  Audits.aAd.Inter^l.     ,  -  - .  " ' 
Investigationa:        ~  '     , ;  ■*  '       ■'■-■'"■■''- 

Audit  R^iort  re:  -' 

Bank  Terminations,  Kansas  City  Regional 
Office.  Cost  Centc^— 300  (Memo  dated 
May  31, 1988) 
Audit  Report  re: 
FIS/GL  Audit  Report  (Memo  dated  May  18. 
1988) 
Audit  Report  re: 
Audit  of  Owned  Real  Estate— DOL 
Orlando  Consolidated  Office  (Memo 
dated  )une  8. 1988) 
Trend  Analysis  Report  re: 
Analysis  of  Regional/Consolidated  Office. 
Audit  Results  (Memo  dated  May  25. 
1988) 


::    Discussion  Agenda:  :_'.■- 

:\ .  Request  for  an  exemption  pursuant  to 
S  348.4(b)(2)  of  the.  Corpora  twin's  rulcm    . 
and  regulations: 

;    Metropolitan  Bank,  Phoenix.  Arizona.  ^ 

R^uests  for  relief  from  adjustment 
lor  violations  of  Regulation  Z: 

.  Names  and  iqcsHons  of  banks  authorized 
to  be  exempt  Irom  (lisdosure  pursuant  to  the 
provisions  of  subsections  (c)(8)  and 
(c)(9)(A)(ii)of  the  "Government  in  the 
-Sutnhine  Act"^  U&C^S5:^K9  aad  >    ,.  ^  . 

■  :ji5)(9)(A)(ii)),_^  '.';  .  V  ^-   z-^'-i^..^ 

Personnel  actions  regarding 
appointments,  promotions, 
atbninistrative pay  increases,     '      ',.','. 
reasigignments,  retiremeilts,  separatiehsi   r 
•  removals,  etc.:         • 

Names  of  employees  authorized  to  be 
..exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2}  and  (c](6)  of 
the  "Coverhment  in  the  Sunshine  Act"  {6 
tr.S.C  552b(c)(2)  and  (c)(6)).  . 

Matters  relating  to  the  possible 

■  closing  of  certain  insured  banks: 

Names  and  loeations  of  banks  authorized 
'  .  to  be  exempt  from  disdosafirpuraaint  to  the 
provisions  <rf  subsections  (c)(8).  (c)(9)(A)(ii). 
(c)(9)(B)  of  the  "Government  in  the  Sunshine 
Act"4&U.S^q.  M«WtmieM»)tA)fu).  isn* 
-  (cM9)(P)J. .  \r .  ■;■  .v^:. :  ■:.   ?  '  V «  vO :- 

The  meetiiig  will  bie  held  in  &«  B<Mrd 
Room  on  the  sixA  floor  of  the  FDIC 
Buiidktg  located  at  550.17tK  Street  NW..    : 
Washington.  DC  .,, 

Requests  for  further  information^ ,  ■ 
concernifig  tlie  meeting  may  ht  directed 
to  Mr.  Hyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813.     .  .         .        --..  . 

Dated:  June 29. 1980.  •.*-'-''.-^  , 

Federal  Deposit  faisurance  Corporation.      ;  ;.] 
HeyieL-Rebinsoa. 

Executive  Secretary.     •..■.,-..';  .-.»,/ 
(FR:  Ooc.  88-15030  Filed  frr2»-88:  3:56  pn^   . :  . : 
9iu^ COOC srt*;**-!!    '     '_ 

UNIFORMED  SOIVtCES  UMVBISrrV  OF  THE 
HEALTH  SERVICES 

'iriME  ANp  ipATc:  a-OQ  a  jn:..  July  11. 1988: 
PLACE:'Unifotmed  Services  University  of 
the  Health  Sciences.  Room  D3-4Xn.  4301  '■ 
Jones  Bridge  Road.  Bethesda,  Maryland 
20814-4799. 

STATUS:  Open — under  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 
MATTERS  TO  BE  CONSIDERED: 

8:00  a.m.  Meeting — Bpard  of  Regents 
(1)  Approvalof  Minutes-^AprJl  11, 1988;  {2) 
Faculty  Matters:  (3)  Report — Admissions: 

(4)  Report — Associate  Dean  for  Operations; 

(5)  Report— President.  USUHS;  (6) 
Comments — Members.  Board  of  Regents; 
(7)  Comments — Chairman,  Board  of 
Regents 
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New  Business 

SCHEOUtEO  MEETINGS:  October  17, 1988. 

CONTACT  KRSON  FOM  MORE 
information:  Donald  L.  Hagengniber. 
Executive  Secretary  of  the  Board  of 
Regents.  202/295-3028. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Depariment  of  Defense. 
June  27, 1988. 

(FR  Doc.  8&-14963  Filed  6-29-88: 12:56  pm] 

BILUNO  COM  M1«-01-M 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  conections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  761  and  796 
(OPTS  29000A:  FRL-3394-6) 

Polychlorinated  BIphenyls  and 
Chemical  Fate  Testing  Guidelines; 
Incorporation  by  Reference;  Update 

Correction 

In  rule  document  88-12957  beginning 
on  page  21641  in  the  issue  of  Thursday, 
June  9, 1988,  make  the  following 
correction: 

On  page  21641,  in  the  first  column,  in 
the  eighth  hne  from  the  bottom,  "ASTM 
D  3178"  should  read  "ASTM  D  3178-84". 

BILUNG  CODE  1505-01.O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300183;  FRL-3374-3] 

Definitions  and  Interpretations; 
Technical  Amendments 

Correction 

In  proposed  rule  document  88-9754 
beginning  on  page  15854  in  the  issue  of 
Wednesday,  May  4, 1988,  make  the 
following  corrections: 

1.  On  page  15854,  in  the  first  column, 
under  SUMMARY,  in  the  ninth  line,  "ssp." 
should  read  "spp.", 

2.  On  the  same  page,  in  the  same 
column,  under  ADDRESS,  in  the  eighth 
line,  the  ZIP  Code  should  read  "20460". 

3.  On  the  same  page,  in  the  same 
column,  under  FOR  further 
information  contact,  in  the  last  line, 
the  ZIP  Code  should  read  "20460". 

4.  On  the  same  page,  in  the  second 
column,  under  SUPPLEMENTARY 
information,  in  the  second  paragraph, 
in  the  seventh  line,  "general"  was 
misspelled. 


5.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
next  to  last  line,  "commodity"  was 
misspelled. 


BILUNG  CODE  1S0S«1« 


Federal  Register 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-180780;  FRL-3388-71 

Receipt  Of  Application  for  an 
Emergency  Exemption  From  New  York 
To  Use  MetolaclUon  Solicitation  of 
Public  Comment 

Correction 

In  notice  document  88-12106 
appearing  on  page  20011  in  the  issue  of 
Wednesday,  June  1, 1388,  make  the 
following  corrections: 

1.  In  the  second  column,  in  the  ninth 
line,  "concerning"  was  misspelled. 

2.  In  the  third  colunm.  in  the  second 
complete  paragraph,  in  the  fourth  line, 
'■IF-4"  should  read  "IR-4". 

3.  Also  in  the  third  column,  insert 
"Dated:  May  18. 1988."  above  the 
signature. 

BILUNG  CODE  ISOS^OI-O 


ENVIRONMENTAL  PROTECTION   - 
AGENCY 

[OPTS-62063;  FRL-3369-4) 

Asbestos-Containing  Materials  in 
Schools;  EPA-Approved  Courses 
Under  the  Asbestos  Hazard 
Emergency  Response  Act  (AHERA) 

Correction 

In  notice  document  88-12195  beginning 
on  page  20066  in  the  issue  of 
Wednesday,  June  1, 1988,  make  the 
following  corrections: 

1.  On  page  20067,  in  the  third  column, 
the  fourth  line  from  the  bottom  should 
read  "The  New  York  City  Department 
of. 

2.  On  page  20068,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
fifth  line,  "accreditation"  was 
misspelled. 

3.  On  page  20070,  in  the  first  column, 
in  the  35th  line,  "(iv)(a)"  should  read 
"(vi)(a)". 

4.  On  page  20071,  in  the  first  column, 
in  the  18th  line  from  the  bottom, 
"(iii)(a)"  should  read  "(ii){«)". 


5.  On  the  same  page,  in  the  same  ' 
column,  in  the  ninth  line  from  the 
bottom,  "{ii){a)"  should  read  "(iii)(a)". 

6.  On  page  20073,  in  the  first  column, 
in  the  12th  line,  the  phone  number 
should  read  "(800)  634-7234*'. 

7.  On  page  20074,  in  the  first  column, 
in  the  18th  line  from  the  bottom. 
"Services"  should  read  "Sciences**. 

8.  On  page  20075,  in  the  second 
column,  in  the  17th  line  from  the  bottom. 
"2/2/88"  should  read  "2/1/88". 

9.  On  the  same  page,  in  the  third 
column,  the  26th  line  should  read 
"53575-0031". 

10.  On  page  20076,  in  the  first  column, 
in  the  24th  line  from  the  bottom,  "32730** 
should  read  "32740". 

11.  On  page  20077,  in  the  second 
column^  the  second  line  from  the 
bottomT^Contractor"  was  misspelled. 

BILUNS  CODE  150S.01.O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-44506;  FRL-3381-9] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

Correction 

In  notice  document  88-11128 
appearing  on  page  17760  in  the  issue  of 
Wednesday,  May  18, 1988,  make  the 
following  corrections: 

In  the  second  column,  under 
SUPPUEMENTARY  INFOflMATION.  in  the 
fifth  line,  remove  "88T-412".  Also  in  the 
second  column,  under  II.  Public  Recocd. 
in  the  fifth  line,  "reported"  was 
misspelled. 

BILLING  COOE  1S0S.014 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-53103;  FRL-3396-71 

Premanufacture  Notices;  MonttWy 
Status  Report  for  February  1988 

Correction 

In  notice  document  88-13213  beginning 
on  page  24402  in  the  issue  of  Tuesday, 
June  28, 1988,  make  the  following 
correction: 


25050 


Federal  Register  /  Vol.  53.  No:  127  /  Fridey.  July  1.  19S8  /  Corrections 


On  page  24403.  in  the  second  column, 
.in  the  first  line  of  the  heading  for  "III". 
"1982"  should  read  "182". 

BILUNO  CODE  1SOS-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  862 

(Docket  No.  66N-0009] 

Clinical  Chemistry  and  Clinical 
Toxicology  Devices;  Exemptions  From 
Premarket  Notification 

Correction 

In  rule  document  88-12855  beginning 
on  page  21447  in  the  issue  of 
Wednesday,  ]une  8. 1908,  make  the 
following  correction: 

PART  862 — -[CORRECTED] 

On  page  21450,  in  the  first  column, 
after  the  section  heading  for  §  862.3850 
insert  a  line  of  asterisks. 

BtLUNG  CODE  1S0S^1-O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.*  e8M-0187] 

Cook  Pacemaker  Corp.;  Premarket 
Approval  of  Sensor^  Model  Kelvin'' 
500  Pulse  Generator,  Model  K  Unipolar 
Temperature  Sensing  Lead,  Model 
5000  Transceiver,  and  Model  50  Lead 
Tester 

Correction 

In  notice  document  88-12942  beginning 
on  page  21729  in  the  issue  of  Thursday. 
]une  9. 1968,  make  the  following 
corrections: 

1.  On  page  21730,  in  the  first  column, 
in  the  signature  line  at  the  end  of  the 
document.  "John  C.  Willforth"  should 
read  "John  C.  Villforth". 

2.  On  the  same  page,  in  the  same 
column,  in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  88-2942"  should 
read  "FR  Doc.  88-12942". 

BILUNO  COOC  1$0»«1-D 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Final  Determination  Against  Federal 
Acknowledgment  of  the  Machis  Lower 
AMMima  Creek  Indian  Tril>e,  Inc. 

Correction 

In  notice  document  88-14222  beginning 
on  page  23694  in  the  issue  of  Thursday. 
June  23, 1988,  make  the  following 
correction: 

On  page  23694,  in  the  third  column,  in 
the  first  complete  paragraph,  in  the  18th 
line,  "geographical"  should  read 
"genealogical". 

eiLLnMfcooE  iaojM>i-o 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  91 

(Docket  No.  25531  Amdt.  No.  91-2031 
rtiN  2120-AC66 

Transponder  with  Automatic  Altitude 
Reporting  Capal»ility  Requirement 

Correction 

In  rule  document  88-14065  beginning 
on  page  23356  in  the  issue  of  Tuesduy, 
June  21, 1988,  make  the  following 
corrections: 

1.  On  page  23300,  in  the  scco'^d 
column,  in  the  sixth  line  from  the 
bottom,  "ther"  should  read  "the". 

2.  On  page  23364.  in  the  first  column, 
in  the  first  line,  after  "both"  insert 
"aircraft". 

3.  On  page  23367.  in  the  first  column.' 
in  the  second  complete  paragraph,  in  the 
13th  line,  "inspection"  should  read 
"inspections". 

4.  On  page  23368,  in  the  first  column, 
in  the  second  paragraph,  in  the  second 
line,  after  "the"  insert  "docket  contains 
additional  information  related  to  the". 
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(Dept.  Circular  570;  1988  Rev.) 


CCWPANIES  HOUDING  CFSOTFICMES  OF  AOTHORTIY  AS  flOCEPTABIJE  SURETIES  CN 
FEDERAL  BONDS  AND  AS  AXEPTABUS  RBINSURINS  OQKPANIES 


Federal  Register  /  Vol  53.  No.  127  /  Friday.  luly  1. 1988  /  Notices 


25053 


AOCgLH«nOW  NRinOWAL  INSORANCE  C30MPANy.  BUSINESS  ADDRESS:  475  Metro 
Place  North,  P.O.  Box  7000,  Dublin,  OH  43017,  OiDEBWRITING  LDDTKnON  b/s 
$l,10e,000w  SOREIY  LICENSES:  AL,  DC,  GA.  lA,  KX/  MZ,  MS,  NM,  CH,  CK,  W. 
HWORPORATHD  IN:  Ohio.  -  = 

Accredited  Surety  and  Casualty  Coyany,  Inc.  BUSINESS  ADDRESS: 
918  South  Orange  Avemie,  Orlando,  FL  32806.  UND^RHRITING  LIMTKnON  h/t 
$330,000^  SUREW  UCBISES  cA  AL,  PL,  GA,  IN,  lA,  MS,  VA.  INC0RP0RA3ED  IN: 
Florida. 


Effective:  J\ily  1,  1988 


ABGON  RHNS0RMK:&  eOMPANy  CF  AlggCA^*  fiOSaSESS  ADDRESS?  m  JOhn 
Street,\New  york,  m  10038.  UICBMSaTINS^IIMrrASXON;^:  $2.027,000.  SURBiy 
LtCENSBS  c/x  AR,  CA,  00,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  lA,  M),  MA,  MS,  NY,  OK, 
TX.  nCORPORMH)  IN:  New  York.  -?i  **.--**.:  r* 


This  Circular  is  published  annually,  as  of  July  1,  solely  for  the 
infornation  of  Federal  bend-approving  officers  and  persons  reqiaired  to 
give  bonds  to  the  United  States.  Copies  of  this  Circular  and,  other 
infontation  pertinent  to  Federed.  sureties  may  be  obtained  from:  Surety 
Bond  Branch,  Financial  Management  Service,  Department  of  the  Treasury, 
Washington,  DC  20227.  Ttelephone:  (202)  287-3921.  Interim  changes  are 
published  in  the  FEDEElMi  REGISTER  as  they  occur. 

The  following  oorpanies  have  ocanplied  with  the  law  and  the 
regulations  of  the  Treasury  Department  and  are  acceptable  as  aireties  and 
reinsurers  oi  Federal  bonds  under  Sections  9304  to  9308  of  Title  31  of  the 
United  States  Code  (Sae  Note  a/). 


Mitchell  A.  Levine     - 
Assistant  Conmissioner,  Cocptroller 
Financied  Management  Service 


IMPORTANT  INFC»MATION  IS  CONTAINED  IN  THE  NOmES  AT  THE  EH)  (g  THIS 
CIRCULAR.   PLEASE  READ  THE  NOTES  CAREFULLY. 


The  Aetna  Casualty  and  Surety  Qontany.  BUSINESS  ADDRESSt  151  Fannington 
Avenue,  Hartford,  CT  06156.  UIDEBNRITING  LIMITATION  h/:  $204,042,000.  SURETY 
IJCmSBS  c/x   All  e)Coept  AS.  INODRFORKCED  IN:  Qonnectlcut. 

Aetna  Casualty  and  Surety  Conpany  of  lUipois-,  BUSINESS  ADDRESS:  1020 
31st  .  Street,  Downers  Grove,  IL  60515.  U1I3S99RITIN6  '  UMITKnON  b/: 
$41. 260* 000 >  SURETY  LICENSES  c/x  All  except  AS,  OU,  FR,  VI.  INOORFORAXB)  IN: 
lUinQis.   •  ■*',.:..■■:   .  .:: ' -;,  :;. -^  v;-.^   .  -  •_  . 


.  ■t.-tr-TV 


Aetna   Life  aia   Qisualty  Ooppany.    toSINBSS   lyDDBESS:    151    FarndngtcA*- 
lAvswe,  Hartford,  CT  06156.  tSDavOHTIMG  LIMllsaiON  b/^  $327^455.000.  SDREIX^  ''i^J??^**?-^ 
rfclCESIfflS  c/r  CP,  DCi  INOORPORMH)  M:  CCBrtectic«t*;-'^  f^  -^^tt^^ii?^ 


.•■1   ■'•;' 


=  *     A;tfiltabad  IM -  Inisoranoe '  Company.   BUStNB^   Kx/Se$&x    PA);"  fitti:   >!S0O^'i^-5%;^>^  .^  -^i I 
J€hhst0n,  RI  02919.  U^fSBRMOTING  LIMITATION  b/s  $<,Sli.'9eO,   SURBTSf  UCENSBS      -  *  ^ -^  « •  - 
c/:  All  except  AS,  GU.  INOORPORAaBD  IN:  Rhode  Islands 

...     .■    ■  •:  ..T      -  .  •■.■•..  ••  ;   •  .      /  .  ..::-■-..■.        '  .  '  '••:    "    '^  >'       ■  ■'     '  '  '  '      '         '    '      '    •  .         ■•■  •      i  -   ■  -  ■«  •  .'  • 

.  •  .i.i^i-  -    .*i  :  ..'  i       :    .■■  -  .  :  .....  ,■"• ,  -    -•  '   ■      ■      ■■  '  ■■-■•'  ■  •>•:.*■'•■••■-.'.■?  .'• 

v^vr  ■•  rV  .Aloafat  Badflc  Assurafice  OoBpany.l*  ■BO^MBSS  ABDBESSf  2525  Ar?  str^dtV^"^"^* '  v^?^"  * ' 
Sr .  ^^  VSbite   400,  J^Sc^iorage,    AK   99503.   Ull»S«a«IliS   LlfOlsaSCXr  Vr   $2.108.000.        t- ']  ""''^  *^  ^  "  *' 
/v/        SOREW  LICENSES  £/»  AK;  CA,   ID,  MS,  SD.  mXSSC^iammi  KifiC^.'^^^^ 


:•  Atlffqfaeigf  Mutual  OtBualty 


-■'•••-  •.  .'V   • 


/  BUSXNE^'1«DR£d&rP.O;    Box;  1116,  -^  %>> 

^<»  }S/t  Cig^ii^^  SUBtejY  JJmBBS  i  '?  -*  -^*  ^■'. 


^ : .  i  1  :i4etidv4iie.,  .pa  1633&«  onqbmcu^ins  i^KraMFtoir  jg/^s  {$30»i 

*    h/»       -fi/t  XC;!!,,:  1^^^  HI,  XA,  f^,  MI/N$^  OH,  d(,  PA^.9iir^9riim^;iNO0^^  * 

Penns^Vania. 


l^^i t ;  i.7SQ0»v^iSR8t«in,   Rf-929£9v  UI«S«itITIC16' i^tMnKn^HFWt 


■w^  V    ^^.XiSS^v^t'i^  except  1^,  ^^c^Eli:^l3R^^ 


V'*-'       ••■■J  •  *  •,"*.»       •      *-. 


•iTJ  .vi 


wi   :    v^  Pe$ ;  NOii)es«  ^^    50309.    UNDBMRITING    UMttMJieNr   ^r  t  $11,803,000.     SURBW     '^*  *^  -  -^- 
;^j.  .>  IJitiSNSBS  £/««  AZ,  AR^  CA,  00,   ID,  ILr  IN,  lA,   KS,"  MN,  MO,  HT,   N5r  W,  NH,   M)    ''Tr  '  t^;^:^  *: 
-,    >.  OR,  OR,  SD,  TX,  UT,  Wi,  WI,  WX.   INGORPORATH)  IN:  lowa^    -  -    >    v  -  ■  .    ;r^;^;'.«i\^v 


*See  footnotes  at  end  of  Circular. 
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Allstate  Insurance  Occpany.  BUSINESS  ADDRESS:  Allstate  Plaza, 
Northbrook,  IL  60062.  UNDERWRITING  LtMTCKnON  h/t  $338,161,000.  SUREiy 
LICENSES  c/i  All  except  GU,  VI.  INCX»PQRATED  IN:  Illinois. 

Ancrican  Autcmobile  Insurance  Oonpany.  BUSINESS  ADDRESS:  777  San  Marin 
Drive,  Novate,  CA  94998.  UM)ERWRITING  LIMITATION  b/:  $7,147,000.  SUREW 
LICENSES  c/:  All  except  AS,  QU,  MA,  PR,  VI.  INOORPORAaH)  DJ:  Missouri. 

AMERICAN  BANKEKS  INSURANCE  OCMPANY  OF  FLORIDA.  1*  BUSINESS  ADDRESS: 
11222  Oiail  Roost  Dr.,  Miami,  FL  33157.  UlCEWWITING  LIMITATION  b/: 
$4,047,000.  SURETY  LICQ4SES  £/:  All  except  AS,  QU,  VI.  INCOEttCRAIBD  IN: 
Florida. 

Anerican  Bonding  Conpany.  BUSINESS  ADMffiSS:  7470  North  Pigueroa  Street, 
Los  Angeles,  CA  90041.  UNDERWRITING  LIMITATION  Wi  $388,000.  SUREIY  LICENSES 
c/:  AK,  AZ,  AR,  CA,  GO,  DC,  HI,  ID,  lA,  KS,  MO,  MT,  NE,  NV,  »1,  OK,  OR,  TX, 
UT,  WA.  INGCRFORATED  IN:  N^raska. 

American  Casualty  Carpany  of  Reading,  Pennsylvania.  BUSINESS  ADKffiSS: 
CNA  Plaza,  Chicago,  IL  60685.  UNDfiRifiaTING  LIMITATION  b/:  $8,154,000. 
SURETY  LICENSES  £/:  All  exo^t  AS,  QU,  VI.  INOQRPORKTED  IN:  Pennsylvania. 

Anerican  Credit  Indannity  Company.  BUSINESS  ADDRESS:  300  St.  Paul 
Place,  Baltimore,  MD  21202.  UNDERWRITING  LIMITATION  b/:  $5,676,000.  SURETY 
LICENSES  c/:  All  except  AS,  QU,  HI,  PR,  VI.  DJOORPOKATED  IN:  New  YorJc. 

American  Economy  Insurance  Company.  1*  BUSINESS  ADDRESS:  500  North 
Meridian  Street,  Indianapolis,  IN  46204.  UNDHWIITING  LIMITATICN  b/: 
$16,682,000.  SURETY  LICENSES  c/:  All  except  AS,  CT,  GU,  l«,  NJ,  PR,  VI. 
INCORPORATED  IN:  Indiana. 

American  Employers'  Insurance  Company.  BUSINESS  AI»RESS:  One  Beacon 
Street,  Boston,  MA  02108.  UIBERWRITING  LIMITATION  h/i  $9,538,000.  SURETY 
LICENSES  c/:  All  except  AS,  QU,  PR.  INOCBPQRATED  IN:  Massachusetts. 

American  Fidelity  Ccnpany.  BUSINESS  ADDRESS:  Post  Office  Box  960,- 
Manchester,  NH  03107.  UNDERWRITING  LIMITATION  W'.   $981^000*  SURETY  LICQJSES 
c/:   AK,  Cr,  DC,  lA,  ME,  MD,  MA,  MS,  NH,  ND,  CK,  RI,  SD,  OT,  VT,  W. 
INOC«PORATBD  IN:  Vermont. 

American  Fidelity  Insurance  Conpany.  BUSINESS  ADDRESS:  P.O.  Box  25523, 
Oklahona  City,  CK  73125.  UNDEItt«RITING  LIMITATION  ^:  $1,658,000.  SURETY 
UCENSES  c/:  AR,  CA,  CO,  FL,  GA,  ID,  IN,  lA,  KS,  KY,  lA,  >B,  MO,  MT,  IE,  NV, 
NJ,  »1,  ND,  OK,  PA,  SD,  TN,  IX,  UT,  VA,  W^  WI,  WY.  IN0QRP0RATH3  IN: 
Oklcihoma. 

American  Fire  and  Casualty  Conpany.  BUSINESS  ADDRESS:  136  North  Third 
Street,  Hainilton,  OB  45025.  UM)Htt«aTING  LIMITATION  b/:  $6,114,000.  SURETY 
LICENSES  c/:  AL,  AR,  GO,  DC,  FL,  GA,  KS,  KY,  lA,  MD,  MS,  NC,  CK,  SC,  TO,  TX, 
VA.  INCORPORATED  IN:  Florida. 


*See  footnotes  at  end  of  Circular. 
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Jtoerican  General  Fire  and  Casualty  Conpany.  BUSINESS  ADDRESS:  Post 
Office  Box.  1502,  Houston,  TX  77001.  UtCGEttoaTING  LINItATIOil ^:  $3,284,000. 
SdR^  UCENSES  c/:  AR,  lA,  tM,  GR,  TX.  INOORFQRKia)  IN:  Texas. 

'  Anerican  Guarantee  and  Liability  Insurance  Conpany.  BUiSINESS  NXXiESSi 

'  231  North  l^tingale  Road,  Saaunburg,  IL  60196.  UIOEFWRITING  UMITBTION  b/: 

$3.862^000.    SURETY    UCQiSES   c/:    All   except   AS,    GU,    HI,    CH,    PR,    VT,   VI. 

INOCSRPGRA:^  IN:  NeM  York^ 


--:..'»•' 


,;^::^.j.-. 


'  4.-*r; 


^•f---^ 


American  Hone  Assurance  Oonpaiy.  BUSINESS  ADDRESS:  70  Pine  Street,  New' 
York,  NY  10270.  Ut»B<WRITIN6  IJMITmON  h/t  $46,624,000.  SURm  LICENSES  c/: 
All  except  ^,  PR.  INCORPORATED  IN:  New  York. 

l!he  Aaerican  Insurance  Conpany.  BUSINESS  ADDRESS:  777  Sah  g^in  Drive, 
No^ato,  CA  94998.  UNDERWUTING  LIMITATION  b/:  $15,748,000.  SURETY  LICENSES 
c/:  All  except  AS,  MA.  INOORPORMED  IN:  New  Jers^. 

Anerican  Manufacturers  Mutual  Insurance  Oonpany.  BUSII^SS  ADDRESS; 
T^  OmuAf  IT.  60049.  UNDERWRITING  UfflTATION  b/:  $13,103,000.  SURETY 
LICENSfiiS  c/:  All  except  AS,  GU,  PR,  VI.  INCORPORAflBD  IN:  IllinbiS. 

African  Motorists  Insurance  Occpany.  BUSINESS  ADDRESS:  Long  Grove,  IL 
60049.  OND£Ri«ITING  LIMITATION  b/:  $29,123,000.  SURETY  LICENSES  c/:  All 
excqpt  AS,  GO.  INOCWPORMED  IN:  Illinois.  ;    ^^^it^t**"!^:      :^ 

Anerican  National  Fire  Insuraooe  Oonpany.  BUSINESS  ADDRESS:   580  Walnut: 
"TRfri^t^^t^ixinit^tlr  Oti  45202.  ur!CB««ITIlgljMtTAltCNb/T  $1^086,000.  SURETY. 
UCEN^  c/:     All, except  as r  <»,  PR,  VI^  ]rtiO0R^dRJd|D  W 

Vf^^    Anerican  Re-lhsurance  Conpany.    BUSINESS   ADDRESS:    One   Liberty   Plaza, 
91    Liberty    Street,     New    York,     NY    10006.    UtOERWRlTING    LIMITAnON    b/: 
■     $34,549,000.    SURETY    UCENSES   c/:    AU   except   AS,    GO #    VI.    INCORPORATED    IN: 
,  Delaware.      .    . . ,  "^  .  .._..;_.;.■;*'.  ^     .  ^  .  ,.    \  _ 

Anerican  Resources  Insurance  Co.,  Inc.  BUSINESS  A[X»ESS:  P.O.  Box 
91149,  Mobile,  AL  36691.  UNDERWRITING  UMITAaiON  b/:  $389^000.  SURETY. 
UCfiNSpS  c/:   IN,  KY,  TN.   INCORPORATED  DJ:  Alabama. 

"     THB  AMERICAN  ROAD  INSURANCE  COMPANY.   BUSINEJSS  ADDRESS:   P.O.    Box  6027,: 
Dearborn,'  MI    48121-6027.    UHSERWRIIING    LIMITATION    b/:    $25^091,000.    SJRETY 
UCENSES  c/:  All  except  AS,  CT,  <»#  MA,  PR,  Vi;  WI.  INOORPORAIH)  IN: ' 
Michi<gian.  '_'._.  -Ma-^-^- 

^^-^^''    UiBticsti   Southern   Insurance   donpany.    BUSINESS   ADDMSS:    Post    Office, 
WtSS,     Station    C,     Atlanta,    GA    30357.    UNDERWRITING    LIMITATION    b/: 
$1,204,000.  SURETY  UCENSES  c/:  AL,  FL,  GA,   SC.   INOCRPORATBD  IN:  Georgia. 


V 


*See  footnotes  at  end  of  Circular. 
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;«ierican  States  Insuranoe  Oonpany.  1*  BUSIMBSS  KXSBSSs  500  North 
Meridlaii  Street,  Indiamqpolli^  IN  46204.  0NDEHI«tITIN6  UMITMTON  V* 
$62.213,000.  SUREW  UCEHSES  c/t  All  except  AS,  CT,  OJ,  VB,  NX,  PR,  VI. 
INOQRPOE^ATED  IN:  Indiana. 

Ariterican  Surety  Oonpany.  BaSINESS  ADDRESS:  7470  North  Figueroa  St. ,  Los 

Angeles,  CA  90041.  UNDEKWOTING  LIMITAnON  ^:  $109,000.  SURETf  LICENSES  c/'. 
CA.  INCORPORATED  IN:  California. 

Anerican  Surety  and  Casualty  Conpany.  BUSINESS  ADORED:  Post  Office 
BOJC  10239,  Jadcaonville^  FL  32247-0239.  UH>SMRinNG  LIMITATION  b/t 
$534,000.  SURETY  UCENSES  c/:  FL.  INCORPORMH)  IN:  Florida. 

Amwest  Surety  Insuranoe  Conpariy.  BUSINESS  ADDRESS:  P.O.  Box  4500, 

Moodlana  Hills,  CA  91365-4500.  UW^ttOUTING  LIMITATION  b/:  $1,059,000. 

SURETY  LICENSES  c/:  All  except  AS,  CT,   MD,  Mi,  HJ,  NY,  PR,  RI,  SC,  VT,  VA, 
VI.  INCORPORATED  IN:  California. 

Antilles  Insurance  Cccpany.  BUSINESS  ADDRESS:  Post  Office  Box  3507,  Old 
San  Juan,  PR  00904.  UNDERWRITING  LIMITATION  ^:  $1,077,000.  SURETY  LICENSES 
c/:  PR.  INOORPORAIH)  IN:  Puerto  Rico. 

ANVIL  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  18021  CCwan  Street, 
Irvine,  CA  92714.  UNDERWRITING  LIMITATION  b/:  $870,000.  SURETY  LICENSES  c/: 
AZ,  CA,  00,  ID,  MT,  NV,  IM,  CR,  IX,  UT,  WV,  WY.  INCORPORATED  IN: 
California. 

Argonaut  Insurance  Oonpany.  BUSINESS  ADiXtESS:  25O  Middlefield  Road, 
Menlo  Park,  CA  94025.  UNDERWRITING  LIMITATION  b/z  $19,670,000.  SURETY 
LICENSES  £/:  All  except  AS,  ME,  PR,  VI.  INOORPORATH)  IN:  California. 

Arkwriqht  Mutual  Insurance  Oonpany.  BUSINESS  ADDRESS:  225  wyman  Street, 
Waltham,  MA  02254-9198.  UM)ERWRITING  LIMITATION  b/:  $29,462,000.  SURETPY 
LICENSES  ^:  All.  INCORPC»ATED  IN:  Massachusetts. 

Associated  Indemnity  Corporation.  BUSINESS  ADDRESS:  777  San  Marin 
Drive,  Novate,  CA  94998.  UNDERWRITING  LIMITATION  b/:  $4,129,000.  SURETY 
LICENSES  c/:  All  except  AS,  GU,  MA,  OK,  VI.  INCORPORATED  IN:  California. 

ATLANTIC  CASUALTY  MP  FIRE  INSURANCE  OCMPANY.  BUSINESS  ADDRESS:  P.O. 
Box  6108,  Coluonbia,  SC  29260-6108.  UNDERWRITING  LIMITATION  b/:  $1,001,000. 
SURHTY  LICENSES  c/:  AL,  AK,  AZ,  DE,  GA,  IN,  lA,  lA,-  MD,  MN,  MS,  tW,  OH,  OK, 
PA,  SC,  SD,  TO,  UT,  VA,  WY.  INCORPORATED  IN:  South  Carolina. 

Atlantic  Mutual  Insurance  Ocnpany.  BUSINESS  A[X3RBSS:  Atlantic 
Building,  45  Wall  Street,  New  York,  NY  10005.  UNDE3»«RITING  LIMITATION  b/: 
$23,339,000.  SURETY  UCENSES  c/:  All  except  AL,  QU,  VI.  INCORPORATE  IN: 
New  York. 


*See  footnotes  at  end  of  Circular. 


UMI 


Federal  Register  /  Vol.  53.  No.  127  /  Friday.  July  1. 1986  /  Notices 


25057 


The  Automobile  Insuranoe  Caapary  of  Hartford,  Connecticut.  BUSINESS 
ADDRESS:  151  Fannington  Avenue,  Hartford,  CT  06156.  (MDSMIITING  LIMITATION 
b/:  $3,607,000.  SURETY  LICENSES  c/:  All  except  AL,  AS,  DB,  GU.  INCORPORATED 
IN:  Ccnnect:icut. 

Auto-Owners  Insurance  Oonpany.  BUSINESS  AEORESS:  Post  Office  Box  30660, 

Lansing,  MI  48909.  UtDSOCUiTING  LIMITATION  b/:  $46,984,000.  SURETY  LICENSES 
c/:  AL,  AZ,  CA,  FL,  GA,  IL,  IN,  lA,  MI,  m,  MO,  tE,  NC,  ID,  CH,  SC,  SD,  TO, 
TX,  UT,  WI.  INCORPQRAIED  IN:  Michigan. 

Balboa  Insurance  Oonpany.  BUSINESS  ADDRESS:  3349  Michelson  Drive, 
Irvine,  CA  92715-1606.  UIDESWRITING  LIMITAXIQN  W:  $2,407,000.  SURETY 
UCENSES  c/:  All  except  AS,  DC,  lA,  PR.  INCORPORATED  IN:  California. 

Bankers  Multiple  Line  Insurance  Oonpany.  BUSINESS  ADCWESS:  4810  North 
Kenneth  Avenue,  Chicago,  IL  60630.  UM3GRWRITING  LIMITATION  b/:  $2,501,000. 
SURETY  UCENSES  c/:  AU  exc^t  AS,  DB,  QU,  HI,  MB,  PR,  VI.  INCORPORATED  IN: 
Iowa. 

Binford  Insurance  Oonpany.  BUSINESS  ADMffiSS:  1501  Woodfield  Road, 
Suite  204S,  Schaunburg,  IL  60193.  UIDSWRITING  LIMITATION  Wz  $117,000. 
SURETY  UCENSES  c/:  m.   XNCORFORATED  IN:  New  Mexico. 

BOND  SAFEGUARD  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  246  E.  Janata 
Blvd.,  Lombard,  IL  60148.  UNDERWRITING  LIMITATION  b/:  $98,000.  SUREHY 
UCENSES  c/:  IL.  INCORPORATED  IN:  Illinois. 

Boston  Old  Colony  Insurance  Oonpany.  BUSINESS  ADK^ESS:  180  Maiden  Lane, 
New  York,  NY  10038.  UM5ERWRITING  LIMITATION  b/:  $1,963,000.  SURETY  UCENSES 
c/:  All  except  GU.  INCORPORATED  IN:  Massachusetts. 

The  Buckle  Union  Insurance  Oonpary.  BUSINESS  ADDRESS:  Post  Office  Box 
1499,  Coluoibus,  OH  43216.  UtDQ»iRITING  LIMITATION  b/:  $28,594,000.  SURETY 
UCENSES  c/:  DC,  FL,  IL,  IN,  KY,  MI,  MO,  NY,  OH,  PA,  VA,  WV.  INCORPORATED 
IN:  Ohio. 

CBIC  Bonding  emd  Insurance  Ocnpany.  2* 

CIM  Insurance  Corporation.  1*  BUSINESS  ADDRESS:  3044  West  Grand  Blvd., 
Detroit,  MI,  48202.  UNDQtt«aTING  LIMITATION  b/:  $1,268,000.  SURETY  LICENSES 
c/:  AL,  AK,  DC,  ID,  IL,  lA,  ME,  MD,  MI,  MN,  MS,  W,  NY,  NC,  ND,  OH,  RI,  SC, 
SD,  TO,  TX,  VT,  WY.  INCORPORATED  IN:  New  York. 

CNA  CASOAI/rY  OF  POHOO  RIOQ.  BUSINESS  ADDRESS:  Call  Box  70128,  San 
Juan,  PR  00936.  UNDERWRITING  LIMITATION  b/:  $1,010,000.  SURETY  UCENSES  c/: 
PR.  INCORPORATED  IN:  Puerto  Rico. 


*See  footnotes  at  end  of  Circular. 


isbsn 


.:>-  li  ^'ifrVi.'v*. 


Fadarai  Register  /  Vol.  S3.  No.  127  /  Friday.  July  1. 1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  127  /  Friday.  July  1. 1988  /  Notices 


25059 


t:     ^/ ■  The ,  Caaden  Fire  Insurance  Association^  .BUSINESS  MDRESSt   436  Walhut 

;'  Street,     '  »Aladelphia,      FA      19105-1109.      UMfflRMRITraG  '   MMITATlCW      b/: 

!?30, 183,000.  SUFEW  LICSNSESh^*  CA,  GO,  CT,  DC,  PL,   IL,   IN,  lA,  KS,  KY,  M), 

m,  Wt,  Wi    NV,   NJ,    NM,    NY,   NC,    M),   OH*    PA,   RI,    UT,   VA,   W,  WI.    (Fidelity 

:^    only  in  AI»,  sc. )  DJOORPORATBD  IN:  New  J^sey.  ^:\:K,":'vi'vv;r  =  -Vv 

"  Ccpitol    Indawiity    Corporation.     BUSINESS    ADORESSi     P,0.     Box     5900, 

Madison,    WI    53705-0900.    mDaPMOTING    LDflTAridB    §^t    $1.054,000;     9URB1Y 

.LICEWSIES  c/:  AZ,  FL,   ID,  IL,   IN,  lA,  lA,  MI,.MN,  MD,  MT,  IM,  H>,  CK,  SD,  TX, 

VWI,  Wtf .'  '^iQplioRaiBp  IWi  Wiaconain^^      ^ 


^  ■  Centennial  Insurance  oagpany.  BOSINBSS  ADGiffiSSr  Atlantic  Building;  45 
Wall  Street,  New  York,  Mf  10005.  UMJBBWRITINS  LIMIT«nai  b/«  $6,056,000. 
SURETY  UCQiSES  c/:.AU  eaccept  AI*,  GU,  VI.  INC0RPOBA3H)  IN:  Ne^J  YOrk.    ; 

..:••-....,.     .,   .•..-•'..,.•    '.  ■-, /-/i;-"- ."•;••".'■'' V'  '•-   •■;■'  ''  ■ 

Central  Mutual  Insurance  Odropany.  BUSIIffiSS  ADDRESS:  800  South 
Washington  Street,  Van  t«9rt,  OH  45891.  UNDlEBWiaTING  LIMITATION  b/: 
$3,430,000.  SURETY  LICENSES  c/:  All  except  AS,  AR,  OJ,  HI,  ND,  CR,;  PR,  SD, 

yl,  WI.  INOORPORATH)  IN:  Ohio.  


.rW-.."!, 


.  -  .*.  ;ri:  •  •  • »,  ^  '  1; 


X3entury  Indgimity  Company.  1*  BUSINESS  ADDRESS:  1600  Arch  Street, 
Philadelphia,  PA  19103.  WD^WRITING  LIMITAnON  b/:  $771,000.  SURETY 
UCENSES  c/:  All  except  AS,  OJ,  HI,  OR,  PR,  yi;  INDOB^JRpOH)  IN: 
Connecticut. 


'>•,'.»■? 


.  ■ .: V  :Gehtury  R&insurance  Coropany.  BUSINESS  ADDiffiSS:  dns  Frankifh  Pliaa, 
Philadelphia,  PA  19102.  UIomaTINQ  LIMITATION  b/:  $2,21g,000.  SURETY 
UCENSfiS  c/:  AL,  CA,  DE,  GA,  HI,  IN,  lA,  K§,  L^,  MS,  VO,  NY,  CK,  TX,  UT. 
.I£C(BP0RA^>  IN:  OelaM^e.  .  .  ...,^-..<^..  . 

':  V"  •'  CENTURY  SURETY  COMPANY.  BUSINESS  ADDRESS:  1889  Fountain  Square  Court, 
Colunius,  OH  43224.  UIOERNRITING  LIMITATION^:  $304,000.  SURfeE?  UCENSES 
c:  IN,  OH,  WV.  INCORPORATEP  IN:' Ohio.  ,:;;■;,;',.;::;.■  5"  '; 

,  The  Charter  Oak  Fire  Insurance  Oonpany.  BUSINESS  ADDRESS:  One  Tower 
S(^are,  Hartford,  CT  06183.  UNDERWRITING  LIMITATION  b/:  $8,086^000.  SURETY 
LICENSES  c/i   All  except  AS,  GU,  VI.  INCORPORATED  IN:  Connecticut. 

-..  ,.  CHRYSLTO  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  90l  Wilshire  Orivei  Troy, 
kt  48084.  UWCRWRITING  LIMITATION  b/:  $7,048,00d.  SURETY  UCBNSES  c/i  fill 
except  AS,  GU,  PR,  VI.  INCORPORATHD  IN:  Michigan.   . 

. .  CIGNA  INSURANCE  COMPANY .1*  BUSINESS  ADDRESS :>  1600  Arch  Street^ 
■Philadelphia,  IV\  19163.  UeJDERWRITING  LIMITATIOW  b/s  $14,115,000;  SURETY 

IJ[CE|S^S.£/:  All  exoe^  AS,  HI,  lA.  INCDRPOR^THJ  IN:  Calif or^>ia,,.  ,  .. 

...■.•..■.■  .. ....*.■.'   ,>    •  ■,  ■  V.  ■  •   *  y  ■- -  -• 

dGNA  Reinsurance  Conpany.  HUSIIESS  ADDRESS:  Oti^'  Pr^liW  Plaza, 
Philadelphia,  PA.  19102.  UNDQ9«RITING  LIMITATION  b/:  $11,221,000.  SURETY 
UCENSES  c/:  All  except  AS,  GU,  ME,  VI.  INCORPORATED  IN:  Delaware. 


'\'   :  :Ss-- 


i^^^ ' 


Cumis  Insurance  Society,  Inc.l*  BUSINESS  ADDRESS:  Post  Office  Box  1084, 
Madison,  WI  53701.  UIDBRWIITINS  LIMITATION  ^:  $6,252,000.  SURETY  UCENSES 
£/:  AU  except  AS,  GU,  VI.  INODRPORATH)  DJ:  Wisconsin. 

DAIRYLAND  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  9501  East  Shea  Blvd., 
Soottsdeae,  AZ  85260-6719.  UNDHWRITING  LIMITATION  b/t  $7,238,000.  SURETY 
LICENSES  c/:  AU  except  AS,  GO,  PR,  VA,  VI.  INOORPORATH)  IN:  Wisconsin. 

DELTA  CASUALTY  COMPANY.  BUSINESS  ADDRESS:  4711  North  Clark  Street, 
Chicago,  IL  60640.  ttOfRWRTTING  LIMITATION  b/:  $894,000.  SURETY  LICENSES  c/: 
IL,  lA.  INOORPCRATED  IN:  lUinois. 

DEVELCgERS  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  333  Wilshire  Avenue, 
Anaheim,  CA  92801.  UNDERWRITING  LIMITATION  b/:  $387,000.  SURETY  LICENSES  c/z 
AZ,  CA,  NV.  INOGRPQRATBD  IN:  California. 

Bnnpire  Fire  and  Marine  Insurance  Canpany.  BUSINESS  ADDRESS:  1624 
Douglas  Stxeet,  Onaha,  NE  68102.  UNDERWRITING  LIMITATION  b/:  $2,857,000. 
SURETY  LICENSES  c/:  All  except  AS,  CI,  DE,  DC,  GU,  LA,  MV,  NJ,  NY,  OK,  CR, 
PR,  RI,  IN,  VA,  VI,  WV.  INCORPORATED  IN:  Nebraska. 

The  Employers'  Fire  Insurance  Ccmpany.  BUSINESS  ADKIESS:  One  Beacon 
Street,  Boston,  MA  02108.  UNDHMRITING  LIMITATION  b/:  $3,973,000.  SURETY 
LICENSES  ^:  All  exo^t  AS,  GU,  PR.  INOORPORAaHD  IN:  Massachusetts. 

E>1PIOYroS  INSURANCE  OF  WAUSAU  A  Mutual  Company.  BUSINESS  AEWffiSS:  2000 
Westwood  Drive,  Wausau,  WI  54401.  UW)HO«ITING  LIMTiaTION  b/:  $12,965,000. 
SURETY  LICQBES  c/z   ALL  except  AS,  GU,  PR,  VI.  INCORPORATED  DJ:  Wisconsin. 

Eaatployers  hftitual  Casialty  Company.  BUSINESS  ATORESS:  Post  Office  Box . 
712,  Des  Jtoines,  lA  50303-0712.  UNDERWRITING  LIMITATION  h/t    $12,908,000. 
SURETY  LICQBES  c/:  All  except  AS,  GU,  PR,  VI.  INOORPCRAaH)  IN:  Iowa. 

Einployers  Reinsurance  Corporation.  BUSINESS  ACXXSSS:  5200  Metcaif ,  Post 
Office  Box  2991,  Overland  Park,  KS  66201.  UNDERWRITING  LIMITATION  b/: 
$80,763,000.  SURETY  LICENSES  c/:  AU  except  AS,  GU,  HI,  VI.  INCORPORATED  IN: 
Missouri. 

Erie  Insurance  Conpany.  BUSINESS  ADDRESS:  100  Erie  Insurance  Place, 
Erie,  PA  16530.  UNDERWRITING  LIMITATION  b/:  $651,000.  SURETY  UCQJSES  c/: 
DC,  IN,  KY,  MD,  OH,  PA,  TO,  VA,  WV.  INCORPORATED  IN:  Pennsylvania. 

EVANSTON  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  Shand  Marahan  Plaza, 
Evanston,  IL  60201.  UNDERWRITING  LIMITATION  b/:  $6,959,000.  SURETY  LICQJSES 
£/:  Hi.  INOORPORATBD  IN:  lUinois. 

THE  EXPLORER  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  P.O.  Box  85563.,  San. 
Diego,  CA  92138-5563.  UNDERWRITING  LIMITATION  b/:  $365,000.  SURETY  LICQiSES: 
AZ,  CA.  INOC«PORATED  IN:  Arizona. 


•See  footnotes  at  end  of  Circular. 
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A.-  Ttie  Cincinnati   Insiiremoe  Ocnpany.   BOS 

1 1  -'■  145496,  Pinpiima-.i,  pH  45250-5496.  tTNOOVta' 


.    BUSMBSS   ADORBSSt    Poat   O£fioe   Box     :   .       ;.      -^^ 


SUI^EfY  ^CENSES  £/«   AU  esccept  AS,   CT,   GU,    HL,    lA,.ME*vlil#    SD;  Vtr   Viw<   -W-^>  ^^^^^ 

ItKX]Rt)QRAIQ)  IN:  Ohio.  '  ^-,::'^^'iJ^i:f^jr:^f^^-^i,::'-i'i'~,----.  .      - 

:,         CcBiaercial  Insuranoe  C3oppany  of  Newaric,   New  Jergey.  BUSINESS  MIX<ESSt   x    •.  --'^^v;.' 
180  MaicleQ  lAne,  New  York,  NY  I0Q38.  UIDERHRITIN6  LiMnmON.  te/>  $6»378^000i>  ,.---->•*  •  r  'i..,^:?^  i 
S^R^C?:^  UCENSBS  3/:  All  except  AS,  GL>,  PR,  VI.  INCCRPORNISD  XNt  New  Jersey.  •: 


OoPinercictI  Union  Insuranoe  OoBcany.  BUSIHBSS  ADDRB^i  One  Beacon 
^^c  vStreeti  Boston,. MA  02108.  UNDfBRMRlT^a^LINnsyriOl*^  J^  421,789^1)80.-  SURBiy 
^^^jOGElS^^t^J^  0xe$gt  ASr  GO.  INCXi90ftftIH>  INt^ HasBachasetts^i    : ;» 

ConaOlidaited      Insurance     Ocnpany* .    B^^INBSS     ADDBBSSt      115-    North 

Pennsylvania  Street,    IndianapoUs,    IN   46204.    UIDHWRITIN5  LIMIl»nON  b/t 

$1^855.000.  SUBEN  UCENSBS  ^iFL,  XLr  XN>  lA,  XX,  ia,JM,  OR,  Tfel,  MA>  l«I, 

r;:,\pQgRPCiiOTD  IN:  Indiana.  ■        -  ■■.^.—/^-^^..-/n,:,:-  ••■-■"■-■"■' • 


J_-  T .»'  'i-*  '. /■:-,. 


;S.:; 


(Ddotinental  Casualty  Qcnyany.  BUSINESS  AOIJRESS':  GNi^  Plax^^  -Chicago* 
IL  60685.  UWBRWIITING  LiMIlMPIOti  b/:  $158,456^000.  glBBK  UCEMSES  c/:  AU 
except  A$«  CU>  inoobpcrated  jn:  Illinois.  :  .;*!^'*:V':^7;^i  -^^V'lVvi.  v  --i^t . .* v •  • 'i>r i.-^. H' •   a v;u «i 

-  ,5  ■>-••:.."->•::.  T.:--,  •••  .  ■.  ..••,.;'•'.•--:    •::■;.-;-,.' ^,r     -.!-;r.;;  .-fit  .'::'^- ■:.*i' !.i  ^-• 

The  Oontinental  Insurance  Oenpany^  BUSINB^  lipOHSSSi  110 ;  Maiden  haoeg  \  .a^.       -  ."- 
New  York,  NY  10038.  mDBSiHTING  LDGTSSION  V:  -$a?.Q?9*0QO.  eOHBTY,  WCHISES      1 '  .v^;..': , 
•     ^.^f  Ali  §*P!Wt  J^.  ING0RPCRMPH>  ra 


-:v  * 


., ... .  .,.v.;y:^eoptiM6ii  aO^lMBSSrAPORBBSy- 3^Jtoide<VIan»i^;Al^  ^ 


.-".■•'■•/ 

*»•'•;•  ^ 


i-  ..  Hew  York*  l«  10636i.  4JWHWJ%a«i  UM^IOnON  b/>  $^itat^<M».  < SKgnf  :^aE8NGBS     4:;,^^^  i^^^^^^^ 

f:r  ■  Continental  Western  inmgance  Coiyany.  ,BUSlNBB^>jm^^:  fbsfc:  Q^l^ke 

|9Bf  :,15^  Jfc^  MoiiteS,    lA   W3Q6*    UNCEWWP^  .  .    ^-  - 


^r'r'-^x 


rAPtt«SS>    1211 


-).?'•  v,/:ti-JVr:^:^ 


^MTOf'  tlCWtfjifeV  c/:  All  except  AL,AS^  CP,  GD,  v)EL,.||Bji.4W#:«^^ 


.*^Mr'>e*^  •  .  ,\,» 


*  H»«^ 


t'^/rJv 


!»•■  -^-^  y 


■ .    ponaiggter  xa^&«a^  diyiiftny.  EiOSXIttSB  JMmSSr '  "^MliiF"  iteat  •  bodge  "ttoaO^  ■■■/Hr^^: :;  :^^  ••■-;y-     ' 
OM^  l^  68114.  UNDERHRITIN6  W/SPOOKXi  t/i  $i,737rOQQ^  SPagy  LKBMSB&^t  ^^  ^i^  y-t^t    fi^: :;  ' 


*See  footnotes  at  end  of  Circular.^ 
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Earmers  J^Oliaace  Hitual  Insurance  Company.  BUSINESS  ADDRESS:  1122  North 
Main  Street,  McPherson,  KS  67460.  UNDERWRITING  LrMTTM-ION  ^:  $3, 772 1 000. 
SURETY  LICENSES  g/:  AZ,  CO,  ID,  IN,  lA,  KS,  MN,  M3,  MT,  tE,  m,  IS),  GK,  SD, 
TX,  W,   INOORFGRATQ)  IN:  Kansas. 

Farmland  Mutual  Insurance  Canpany.  BUSINESS  MX»ESS:  1963  Bell  Avcaiue, 

Des  Moines,  lA  50315.  UNDERWRITING  LIMITATION  b/:     $3,266,000.  SURETY 

LICE2JSES  c/:  AR,  00,  IL,  IN,  lA,  KS,  KY,  MA,   MO,  MTr.  NE,  NV,  M),  OH,  CK,  SD, 
TO,  UT,  WI,  WY.  INCORPORATED  IN:  Iowa. 

FAR  WEST  DBURANCE  COMPANY.  BUSINESS  ADDRESS:  P.O.  BcK  4500,  Wbodland 
Hills,  CA  91365-4500.  UNDERWRITING  LIMITATION  h/:  $180,000.  SURETY  LICENSES 
c/:  CA.  INCORPORATED  IN:  California. 

Federal  Insurance  Company.  BUSINESS  ADDRESS:  15  Mountain  View  Road, 
P-.O.  Box  1615,  Warren,  NJ  07061-1615.  U^©ERWRmNG  LIMITATION  ^: 
$111,472,000.  SURETY  LICENSES  c/:  All  except  AS.  INCORPORATED  IN:  New 
Jersey. 

FEDERATED  I-OTUAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  121  East  Park 
Square,  Owatonna,  I-fl  55060.  UNDERWRITING  LIMIT/jTION  ^:  $24,257,000.  SURETFY 
LICENSES  c/:  All  except  AK,  AS,  GU,  EL,  KH,  PR,  RI,  VI.  INCCRPCRATED  DJ: 
Minnesota. 

The  Fidelity  and  Casualty  Corgjanv  of  New  York.  BUSINESS  ADDRESS:  180 
Maiden  Lane,  New  York,  NY  10038.  UNDH^WrOTING  LIMITATION  h/-.  $12,659,000. 
SURETY  LICENSES  c/:  All  except  AS,  GtJ,  VI.  INCORPORATED  IN:  New  Hanpshire. 

Fidelity  and  Deposit  Ccnpany.  BUSINESS  ADI»ESS:  Charles  and  Lexington 
Streets,  Baltimore,  MD  21203.  UNDERWRITING  LIMITATION  ^:  $378,000.  SURETY 
LICENSES  c/:  KS,  MD,  MD,  TX.  INCORPORATED  IN:  Maryland. 

Fidelity  and  Deposit  Catpany  of  Maryland.  BUSINESS  ADDRESS:  Charles 
and  Lexington  Streets,  Baltimore,  MD  212C3.  lM)EaWRITING  LIMITATION  ^: 
$16,480,000.  SURETY  LICENSES  c/:  All  except  AS.  INCORPORATED  IN:  Maryland. 

Fidelity  and  Guaranty  Insurance  Underwriters,  Inc.  BUSINESS  ADDRESS: 
100  Light  Street,  P.O.  Box  U33,  Baltinore,  MD  21203.  UNDERWRITING 
LIMITAriON  h/:   $   4,975,000.  SLTCTY  LICES>SES  c/':  TX.  INCORPORATED  IN:  Ohio. 

Firsnan's  Fund  Insurance  Company.  BTJSINESS  ADC«ESS:  777  San  Marin 
Drive,  Novato,  CA  94998.  UNDERWRITEJG  LIMITATICN  ^:  $84,825,000.  SURETY 
LICENSES  ^:  All  except  AS,  MA.  INCORPORATED  IN:  California. 

Firemen's  Insurance  Canpany  of  Ne'.ork>  New  Jersey.  BUSINESS  ATO^ESS: 
180  Maiden  Lane,  New  York,  NY  10038.  UNDERWRITING  LIMITATION  ^: 
$40,034,000.  SURETY  LICENSES  c/:  AU  except  AS,  GU,  Kl,  VI.  INOORFORATED  IN: 
Net/  Jersey.  :       •.  - 
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First  Financial  Insuranoe  Ocnpany.  BUSINESS  MORESS:  401-417  Payette 
Avenue,  Springfield,  IL  62704-2788.  UNCBMaTING  LIMITAIIC3N  Ws  $565,000. 
SURETY  UCENSES  c/:  All  except  AL,  AS,  CT,  GO,  ME,  IE,  l«,  »J,  N3f,  CK,  PA, 
PR,  VT,  VI.  INCORPORATED  IN:  Illinois, 

First  Insurance  Ocnpany  of  Hawaii,  Ltd.l*  BUSINESS  ADDRESS:  Post  Office 
Box  2866,  Honolulu,  HI  96803.  UNDHWaTING  LIMITATION  b/:  $2,398,000.  ajSETl 
LICENSES  c/:  GU,  HI.  INOORPORWTED  IN:  Hawaii. 

First  National  Insurance  Oonpany  of  America.  BUSINESS  AW3RESS:  SAFECO 
Plaza,  Seattle,  WV  98185.  UM)ERWRITING  LIMITATION  b/:  $3,189,000.  SUREW 
LICENSES  c/:  All  except  AS,  GU,  EL,  ME,  Mi,  PR,  VT,  VI.  INCORPORATED  IN: 
Washington. 

1 

Fritz  Insurance  OoBnaany.  BUSINESS  ADDRESS:  1501  Woodfield  Read,  Suite 
204S,  Schauirt3urg,  IL  60173.  UliJERWRITING  LIMITATION  b/:  $131,000.  SJRBW 
LICENSES  c/:  NM.  INCORPORATH)  IN:  New  Mexico. 

FROOTIER  INSURANCE  COMPANY.  BUSINESS  ADDRESS;  196  Broadway,  Monticello, 
NY  12701.  UNDERWRITING  LIMITATION  b/:  $729,000.  SURETY  LICENSES  c/:  AZ,  00, 
DE,  DC,  FL,  ID,  M),  MS,  MT,  Ml,  NY,  IX,  VA.  INCORPORATED  IN:  New  YorJc. 

GENERAL  AOdDEOT  INSURANCE  COMPANY  OF  AMERICA.  BUSINESS  ADDRESS: 
436  Walnut  Street,  Philadelphia,  PA  19105-1109.  UNDERWRITING  LIMITATION  b/: 
$106,431,000.  SURETY  LICENSES  c/:  All  except  AL,  AS,  AR,  GU,  ME,  Wi,  SC,  VI. 
(Fidelity  only:  AL,  SC).  INCORPORATH)  IN:  Pennsylvania. 

GENERAL  ACCIDENT  INSURANCE  COMPANY  (PUERTO  RICO)  LOgTED.  BUSINESS 
ADDRESS:  G.P.O.  Box  3786,  SAN  JUMJ,  PR  00936.  UMJERWRITING  LIMITATION  b/: 
$1,252,000.  SURETY  LICENSES  c/:  PR,  VI.  INCORPORATED  IN:  Puerto  Rico. 

GENERAL  CASUALTY  COMPANY  OF  WISCONSIN.  BUSINESS  ADDRESS:  One  General 
Drive,  Sun  Prairie,  WI  53596.  UN3ERHRITING  LIMITATION  b/:  $8,336,000.  SURETY 
UCENSES  c/:  IL,  IN,  lA,  KS,  MJ,  M3,  NE,  SD,  WI.  INCORPORATED  IN: 
Wisconsin. 

General  Insurance  Oonpany  of  America.  BUSINESS  ADDRESS:  SAFBOO  Plaza, 
Seattle,  WA  98185.  UMJERWRITING  LIMITATION  b/:  $24,889,000.  SURETY  UCENSES 
c/:  All  except  AS.  INC0RPORA3H)  IN:  Washington. 

General  Reinsurance  Qprporation.  BUSINESS  ADDRESS:  695  East  Main 
Street,  P.O.  Box  10350,  Stamford,  CT  06904-2350.  UNDERWRITING  LIMITATION  b/: 
$151,823,000.  SURETY  UCENSES  c/:  All  except  AS,  GU,  HI,  VI.  INOORPOR^fe) 
IN:  Delaware. 

The  Glens  Falls  Insurance  Campary.  BUSINESS  ADDRESS:  180  Maiden  Lane, 
New  York,  NY  10038.  UNDERWRITING  LIMITATION  b/:  $1,841,000.  SURETY  UCENSES 
c/:  All  except  GU,  VI.  INCORPORATED  IN:  Delaware. 


*See  footnotes  at  end  of  Circular. 
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Global  Surety  &  Insurance  Co.  BUSINESS  ADCaiESS:  160  Kiewit  Plaza, 
Omaha,  NE  68131.  UNDERWRITING  LIMITATION  b/:  $2,305,000.  SURETY  UCENSES 
c/:  AZ,  CA,  <X),  MT,  NE,  SD.  INCORPORATED  IN:  Nebraska. 

Globe  Indemnity  Oonpany.  BUSINESS  ADDRESS:  9300  -Arrowpoint  Blvd. 
Charlotte,  IC  28217-5599.  UNDERWRITING  LIMITATION  b/:  $16,440,000.  SURETY 
UCENSES  c/:  All  except  AS.  INCORPORATED  IN:  Delaware. 

Grain  Dealers  Mutual  Insurance  Conpany.  BUSINESS  MX3BESS:  Post  Office 
Box  1747,  Indianapolis,  IN  46206.  UNDERWRITING  LIMITATION  b/:  $3,200,000. 
SURETY  UCENSES  c/:  All  except  AL,  AK,  AS,  CT,  DE,  DC,  FL,  GU,  HI,  ID,  ME, 
MD,  MA,  MT,  NH,  NJ,  NY,  ND,  PA,  PR,  RI,  UT,  VT,  VI,  WV.  INCORPORATED  IN: 
Indiana. 

GRAMERCY  INSURANCE  COMPANY.  1*  BUSINESS  ADDRESS:  1001  Texas  Avenue, 
Suite  240,  Houston,  TX  77002.  UNDERWRITING  LIMITATION  b/:  $230,000.  SURETY 
UCENSES  c/:  DE,  MD,  T)C.  INCORPORATED  IN:  Texas. 

Granite  State  Insurance  Conpany.  BUSINESS  ADDRESS:  Post  Office  Box  960, 
Manchester,  NH  03107.  UNDERWRITING  LIMITATION  b/:  $956,000.  SURETY  UCEKSES 
c/:  All  except  CT,  DE,  HI,  PR,  VI.  INCORPORATED  IN:  New  Hanpshire. 

Great  American  Insurance  Conpany.  BUSINESS  AI»RESS:  580  Walnut  Stxeet, 
Cincinnati,  OH  45202.  UNDERWRITING  LIMITATION  b/:  $43,956,000.  SURETY 
UCENSES  c/:  AU  except  AS,  GU,  PR,  VI.  INCORPORATED  IN:  Ohio. 

Great  Northern  Insurance  Conpany.  BUSINESS  ACORESS:  15  Mountain  View 
Road,  P.O.  Box  1615,  Warren,  NJ  07061-1615.  UNDERWRITING  LIMITATION  b/: 
$3,625,000.  SURETY  UCENSES  c/:  All  exo^t  AS,  CA,  CT,  DE,  GU,  ID,  NC,  PR, 
TN,  VI.  IMCORPQRATED  IN:  Minnesota. 

Greater  New  York  Mutual  InsTirance  Clonpany.  BUSINESS  ACORESS:  215 

LexingtxDn  Avenue,   New  York,  NY   10016.   UNDERWRITING  LIMITATIC3N  b/: 

$7,712,000.  SURETY  UCENSES  c/:  All  except  AK,  GU,  HI,  VI.  INCORPORATED  IN: 
New  York. 

Gulf  Insurance  Cccpany.  BUSINESS  AMJRESS:  Post  Office  Box  1771,  Dallas, 
TX  75221.  UNDERWRITING  LIMITATION  b/:  $11,384,000.  SURETY  UCENSES  c/:  All 
except  AS,  GU,  NJ,  PR,  VI.  INCORPORATED  IN:  Missouri. 

The  Hamilton  Mutual  Insurance  <3snpany  of  Cincinnati,  Oiio.  BUSIIESS 
ACORESS:  1520  Madison  Road,  Cincinnati,  OH  45206.  UNDERWRITING  UZHTATION 
b/:  $221,000.  SURETY  UCENSES  c/:  IN,  KY,  MI,  OH.  INCORPORATED  IN:  Ohio. 

The  Hanover  Insurance  Oonpany.  BUSINESS  ACORESS:  100  North  Parkway, 
Worcester,  MA  01605.  UIOERWRITING  LIMITATION  b/:  $20,371,000.  SURETY 
UCENSES  c/:  All  except  AS,  GU,  PR,  VI.  INCORPORATED  IN:  New  Hanpshire. 


♦See  footnotes  at  end  of  Circular. 
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HAROa  tBVnOWftL  DBCRMiCE  OOMPMJY.  BUSINESS  ADDRESS:  P.O.  Bgk  68309, 
Sciiaunrixtrg,  IL  60168-0309.  UtceOKmUG  LDHTMIOW  ^;  $2,491,000.  SUREIY 
LICE^ES  c/:  All  except  AS,  GU,  HI,  VR,   VI.  INOGRFGRAIQ}  IN:  New  Yorlc. 

Harleysville  Muttad  Insurance  Ocanpany.  BOSINESS  ADDRESS:  355  Me^le 
Avenue,  Harleysville,  FA  19438.  UNDBtHRITINS  LIMITATION  b/:  $17,620,000. 
SUBEn  LICENSES  c/:  CA,  00,  DE,  DC,  GA,  IL,  IN,  lA,  KS,  MD,  MI,  N5,  MO,  NJ, 
NM,  tC,  CH,  GK,  PA,  SC,  TO,  TX,  ITT,  VA,  WV,  WI.  INOQRPQRATED  IN: 
Pennsylvania. 

H£u:^ord  Accident  aoni  Indenmity  Ocnpemy.  BUSINESS  PDDBBSSi  Heirtford 
Plaza,  Hartford,  CP  06115.  lM)BRSi«UTING  LIMITATION  b/:  $65,940,000.  SURETTY 
LICENSES  £/:  All  except  AS,  GU,  VI,  Wf.  DJOCRPCRATED  IN:  Connecticut. 

Hartford  Ceisualty  Insurance  Oanpany.  BUSINESS  AIXX^ESS:  Hartford  Plaza, 
Hartford,  CT  06115.  UNDERWRITING  UMITRnON  fc/:  $10,281,000.  SURETY  LICENSES 
c/:  All  except  AS,  GU,  IN,  PR,  VI,  W5f.  INOORPCRATED  IN:  New  Jersey. 


H2u±ford  Fire  Insurance  Ocaqpany 


BUSINESS  ADDRESS:  Hartford  Plaza, 
LIMITATION  b/:   $147,993,000.   SURETY 


Hartford,  CP  06115.  UtDERWUTING 

LICENSES  £/:  All  except  AS,  GU,  DJ,  WY.  INOCRPCRAIED  IN:  Connecticut. 

Hau:i:ford  Insurance  Ccnipany  of  Alabama. 3* 

Hctrtford  Insurance  Company  of  Connecticut.  3*  BUSINESS  AIX»ESS: 
Hartford  Plaza,  Hartford,  CT  06115.  UNDBRJf«aTING  LIMITATION  b/:  $1,416,000. 
SURETY  LICENSES  c/:  PL,   PA.  DJOORPORAin)  IN:  Connecticut. 

Hartford  Insureuice  Contany  of  Illinois.  BUSINESS  ADDRESS:  Hartford 
Plaza,  Hartford,  CT  06115.  UNDERMIITING  LIMITATION  ^:  $3,543,000.  SURETY 
LICENSES  c/:  IL,  PA.  INOORPCRATED  IN:  Illinois. 

Hartford  Insurance  Oonfany  of  the  Midwest.  BUSINESS  ADDRESS:  Hartford 
Plaza,  Hartford,  CT  06115.  UNDERWRITING  LIMITATION  b/:  $1,379,000.  SURETY 
LICE2^ES  £/:  All  except  AL,  PS,  AZ,  CO,  DE,  GU,  HI,  IN,  ME,  MA,  W,  MS,  MO, 
NV,  NH,  NJ,  NO,  CH,  CK,  PR,  RI,  TO,  VT,  VI,  WY.  INCCRPCRATED  IN:  Indiana. 

Hartford  Insurance  Ccmpany  of  the  Southeast.  BUSINESS  ADCKESS:  Hartford 
Plaza,  Hartford,  CT  06115.  UNDERWRITING  LIMITATION  ^:  $1,126,000.  SURETY 
LICQ4SES  c/:  EL,  GA,  lA,  PA.  INCCRFORAXED  IN:  Florida. 

THE  HMJAIIAN  INSIRANCE  &  GUARANTY  COMPANY,  LIMITED.  BUSINESS  ADDRESS: 
P.O.  Box  2255,  Honolulu,  HI  96804.  UNDERWRITING  LIMITATION  ^:  $339,000. 
SURETY  LLCEMSES  c/:   AK,  AZ,  CA,  HI,  NV,  GR,  WA.  INCORPORATED  IN:  Hawaii. 

Heart  of  America  Fire  and  Casualty  Qmany.  BOSINESS  AI»RESS:  215  West 
Pershing  Road,  Kansas  City,  MD  64108-2540.  UNDERWRITING  UMITATION  h/: 
$382,000.  SURETY  LICENSES  £/:  AK,  AZ,  IN,  lA,  KS,  MS,  MD,  NV,  ITT. 
INO^^FORATED  IN:  Missouri. 


*See  footnotes  at  end  of  Circular. 
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Highlands  Insurance  Company.  BUSINESS  AODESSS:  600  Jefferson  Street, 
Hoiston,  IX  77002-7392.  UNDERWRTPDiG  LIMITATiai  h/t  $19,770,000.  SURBW 
LICENSES  c/s  All  except  AS,  GU,  VI.   INOORPCRATED  DJ:  TexasT^ 

Highlands     Undepmriters     Insurance     Canpanv.     BUSINESS     ADDRESS:  600 

Jefferson    Street,     Houston,     IX    77002-7392.     UMHWIITING    LIMITATION  b/« 

$1,667,000.  SURETY  UCENSES  s/:  AL,   AZ,   AR,   CA,   PL,   GA,   lA,  MS,  IM,   CK,  «.' 

INCORPORATED  DJ:  Texas.                                                            --^        »        #       v        r  . 

The  Heme  Indemnity  Ccncanv.  BUSDSSS  ADDRESS:  59  Maiden  lane.  New  York, 
NY  10038.  UNDEKWRITING  LIMITATION  ^:  $6,876,000.  SURETY  LICQJSB  c/-  All 
except  AS,  GJ,  PR,  VI.   DJOORPORATED  IN:  New  Hcnpshire. 

The  Heme  Insurance  Ccmpanv.  BUSINESS  ADDRESS:  59  M^den  lane.  New  York, 
NY  10038.  XWDERWRTPING  LIMITATION  b/:  $50,520.000.  SURETY  LICENSE  c/-  All 
except  AS,  VI.   INOQRPOWTED  DJ:  New  Hampshire.  * 

Houston  General   Insurance  Ccmpanv.   BUSINESS  ADOrasS:  Ptet  O£fioe  Bex 

2932,    Fort   Worth,    TX    76113-2932.    UNDERWRITING   UMTCKPION  V:    $1,401,000. 

SURETY  LICENSES  g/:   All  except  AS,   CT,  GU,  HI,   IE,  MA,   MI,  NE,   MH,   NJ,   NC, 
PA,  PR,  RI,  VT,  VI,  WV,  WI.    DJOORPORATED  DJ:  Texas. 

ITT     Lyndon     Property     Insurance     Ccmpanv.     BUSINESS 


Road,   St.   Louis,   MD 


Manchester 

$4,786,000. 

DJOORPORATED  DJ:  Missouri 


ADDRESS:   12555 

63131.   UNraKWRITING  LIMITATION  b/: 

SURETY  LICENSES  £/:  All  except  AS,  GU,  VE,     m,     NJ,  PR. 


Illinois  NationcQ  Insurance  Co.  BUSINESS  ADEX^ESS:  133  South  4th 
Street,  Springfield,  IL  62701.  UNDERWRITING  UMITftPION  b/:  $1,800,000. 
SURETY  LICENSES  c/:  AK,  IL,  DJ,  lA,  KY,  MD,  MD,  MP,  NE,  MJ,  m,  NSf,  M3,  CH, 
SD,  TX,  OT,  VT,  Sft.  DJOORPORATED  DJ:  Illinois. 

Indemnity  Ccppanv  of  California.  BUSINESS  MDRESS:  333  Wilshire  Avenue, 
Anaheim,  CA  92801.  UNDERWRITING  LIMITATION  ^:  $632,000.  SURETY  UCEXS^ 
£/:  AZ,  CA,  NV,  CR.  DJOORPORATED  DJ:  California. 

Indemnity  Insurance  Company  of  North  America.  1*  BUSINESS  ADCffiESS:  1600 
Arch  Street,  Philadelphia,  PA  19103.  UMSKWRITING  LIMITATION  V: 
$14,013,000.  SURETY  LICENSES  g/:  All  except  AS,  GU,  VI.  DJOORPORATED  DJ:  New 
York. 

Indiana  Insurance  Companv.  BUSINESS  ADDRESS:  115  North  Pennsylvania 
Street,  Indianapolis,  DJ  46204.  UNDHWRTPING  LIMITATION  b/:  $11,360,000. 
SURETY  LICENSES  g/l  EL,  IL,  DJ,  lA,  KY,  MI,  OH,  CR,  TO,  Wi/  WI. 
INCORPORATED  DJ:  Indiana. 

Indiana  Lunbermens  tfatual  Insurance  Ctampanv.  BUSINESS  ADCKESS:  Post 
Office  Box  68600 ,  Indianapolis ,  S  46268 .  UMJERWRITDJG  LIMITATION  b/* 
$1,446,000.  SURETY  LICENSES  c/:  All  except  AS,  CT,  GU,  HI,  ME,  MA,  NH,  Nj) 
NY,  PR,  RI,  VT,  VI.  DJOORPORATED  DJ:  Indiana. 
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*See  footnotes  at  end  of  Circular. 
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Industrial  IiKfamlty  Cdiapanv.  BUSINESS  ADDRBSSt   Post  ^fioe  Bex  7468«    ^         ,s  iiTis-v*.,! 
Saft  lFi:ancisco,    CA   94U0.    UNDEI««ITB1G   LDCTKraON   b/t    SIO * 363 >000 .    SUREW     V.  .  ,- .fJirC 
LIcaJSES  fi/:  All  except  AS,  Ptt,  VI,  WV.  INdGRPORMEEO  INs  California ^  ■/.  V  V.' -.vV^  .  r 


ir-^'^-' 


Industrial  Indamitv  CSroaftV  of  tBe>  Kmrthweefc.  ^bsINBSS  ADBBiSSt   2121      :      ..  .  r 
4th  AvenueV  ^uite   1500,    SeatUe,   WV      98121.    UMDB9RITING  LIMITAriON  ^: 
$547,000.   SUREW  LICENSES  £/:   AC,  AZ,   CA,    DC,   HI,    I0„  MP^   NV^  OR,    OT,.VAWt>v-1.:jV> 
INCORPORATED  IN X  WastUngton.  ^crvv^j    .*^      x^v's-  >/>:?;'      .-:.V;VV^;"«'t.':;v>l; -^s^^  -| 

■     •     ;  ■'■      ■■  ;:-r    /■.;■'    .'-'..    -J-;   ^'^  ,.':..     ;>V.^;  A- -f?^' '-^ 

'■""•' Inland   Insiirahce  Qanpanv.    BUSINESS   ADDRESS;    Post  ■  Off iee.i  Bw  .80468<~.->av:v., -;.=  .; 
^dncoln ,   NB  68501 7  U^DERl^^ING  LDOTftnON  fe/:    $1,869,000.    SUREW   LICENSES 
£/»  A?,  CO,   lA,  KS,  W,  MP,  IB,  M),  SD,  W5f,   INCGRPORKEED  IHt  Nebraslca«. .    ».    , 


Insurance  Cdnpanv  of  North  America. 1*  BUSINESS,  ADDRESS »  1600  Arch 
Street,  Philadelphia,  PA  19103.  UM«RWRltlNG  LIMITATION  ^:  $46,089,000. 
SDRBTY^  UCQGES  c/x  All  except  tS.  INCCRFORATQ)  IN:  Penn^lvania.  . 


'^' 


Insurance  Corpanv.  of  the  State  of 


^<iVU.- 


ate  of  Etennsvlvania.   BUSINESS  ADDRESS:    70. : 
.   UtiDERMUTlMS  IJMniAIfilCN  h/t    $11,877,000^ 


Pine  Street,  New  York,  N3f     10270 

SURBn  UCBNSEB  £/:  All  except  GU.  INOORPORAOIED  IN:  Pennsylvania 

,.■■•'••    ^'  ■•    ■  '.         ..  ••-    -sX.-o*  ■  -•  ■—  4r.'^  .  •■  .   *  '-.  »       ■  •    •«  • 

Insuraifce  Canpanv  of  the  West.  BUSINESS  ADDRESS:  Post  Office  Bat" 855(53 # 
San  Diego,  CA  92138-5563.  OtCJbscaTING  LMITAnON  b/«  ^f 357,000.  SURET* 
LICENSES  ^x  AZ,  CA^~NV,  NM,  CR,  TX,  \3V,  MA.  INOORPORATED  IN:  California. 

^^'^  "    liilfeqdfi  l>>a«n^  BUSINESS  ADDRESS:  Bobt  Office  Bat  JL99, 

•     Winstfltt-Saleti,    NCr       27152.    UtPERWRJTING    LDCTftTIoeib/:  ^969^000.   ^ORltoif; 
LICENSES  £/:  AU  exo^  AS,  CA,  00,  CT,  DC,  GO,^  K,   9.*  «,  »©,  ^*  HI«  MM^ 
W,    iw,    NJ,'NY,    It),    PR,    RI,    SD,    VP,    VI,    iC*    W.    INOQR^ORATEP    IN:    North 
Carolina. 

Int^HMitional  Cargo  and  Surety  Insurance'  Conpany.  BUSINESS  ADDRESSx;  -,,• 
1501  tffeodfield  Road,  Suite  2048,  Schamiburg,  JtL  60193.  UNDEHMIITINJJ-:: 
LIMITATION  ^:     $157,000.     SURETY    UCENSES    c/x     IM.     INCORPORATED    IN:     New 

M^icQ. -.v.,,;;  ■■■■;    ;• 

.   International  Fidelity  Insurance  Conpany.  BUSINESS  ADDRESS:  24  Cdiraercer,-; 
Street,  Suite  333,  Newark,  NJ  07102.  UMaBBMOTING  LIMITATION  h/x   $864,000. 
SURETY. LICENSES  g/:  AU  except  AS,  CA,  GU,  KY,  ME,  W,  RI,  VT,  VI,  WV,  WI. 
INOCRPGRKTEP  IN:  New  Jersey.  .  :^i  .»;«;« 

•  ■'    '  ■'....;.■•  ■';«  .  y'-'-^_i  ;  r^^''•'^^^r'■.•..' 

l^A&n[^ilac)^__ls^^x[^)^_0^^i^.^   BUSDSSS  ADDRESS:  305  Madison  Avenue, 
.  QF1932,  Mcrristown,  NJ   D7960.  UNDERWRITING  LIMITATION  h/x    $4,846,000^  . 
'  ^Jf(BIY  LiCBI^Sa^  £/:  All ^^^  AS,  ^$   PR,  VI.  INGQRPOfi(A^ 


i«  ,■;- . 

*■'    ■*  ••.    . 

•V-  -•■; 

'    '  i .  ,: 

'i* 

»5             ^ 

■  « 

'...Vf^r....'*^' 

••'•> 

.     . 

^ 

■*'%. 
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JCSUW  ltiSlBM«:fe  OCIi^  UMTPEb.    BUSnteSS   ADDRE^:    P.O.    Bat    1520, 

Uoiolulu,  HI  96813.  UM)ERWRITING  LIMITATIGN  b/x   $3,139r000;   SURETY  LICQ6ES 
£/:   Hi.   INCORPORATED  IN:.  Hawaii. 


;  J  ^' .  >■;■ 


-*.'.' ^ ' 


*See  footnotes  at  end  of  Circular. 


John  Deere  Insurance  Ooiqpany..  BUSINESS  ADDRESS:  34th  Avenue  and  80th 
Street,  Moline,  IL  61265.  UNE»SBWRITING  LIHITi^TION  b/:  $10,362,000.  SURETY 
LICENSES  c/:  All  except  AS,  GU,  PR.  INCORPORATED  IN:  Illinois. 

The  Kansais  Bankers  Surety  Cotpany.  BUSINESS  AIX»ESS:  Post  Office  Box 
1654,  IVapedca,  KS  66601.  UtI)E394RITING  LIMITATION  b/:  $621,000.  SUBETY 
LICENSES  c/x   CO,  lA,  KS,  MO,  NE,  OK,  SD,  WI,  WJT.  INCORPORATED  IN:  Kansas. 

Kcmsas  City  Fire  and  Marine  Insurance  Company.  BUSINESS  ADC»ESS:  180 
Maiden  Lane,  New  York,  NY  10038.  UNDERWRITING  LIMITATION  b/:  $1,221,000. 
SUREa^  LICENSES  c/x   All  except  PR,  VI.  INCORPORATED  IN:  Missouri. 

Kentucky  Central  Insurance  Ccnpany.  BUSINESS  NJDiBESSx  Kincaid  ToMers, 
Lexington,  KY  40507.  UNDERWRITING  LIMITATION  h/x  $1,211,000.  SURETY 
LICENSES  c/:  AL,  GA,  IN,  KS,  KX,  MD,  MS,  MD,  1*1,  TN,  UT,  VA.  INCORPORATED 
IN:  Kentucky. 

Lawyers  Surety  Corporation.  BUSINESS  ADDRESS:  1221  River  Baid  Drive, 
Dallas,  TX  75247.  UM)ERWRITING  LIMITATION  b/:  $488,000.  SURETST  LICENSES 
c/x    AL,  AR,  CA,  DC,  FL,  GA,  KX,  MS,  NC,  CK,  SC,  TN,  TX.  INCORPORATED  DI: 

Texas. 

Liberty  Mutual  Insurance  Cogpany.  BUSINESS  ADDRESS:  175  Berkeley 
Street,  Boston,  MA  02117.  UNDERWRITING  LIMITATION  b/:  $153,831,000.  SURETY 
LtCENSES  c/x   All  except  AS,  GU,  VI.  INCORPORATED  IN:  Massachusetts. 

Lumbermens  Mutual  CaisueJ-ty  Cogpany.  BUSINESS  AE3DRESS:  Long  Grove,  IL 
60049.  UNDERV<RI'n:NG  LIMITATION  b/;  $137,542,000.  SUFETY  UCHJSES  c/x  All 
except  AS,  GU,  PR,  VI.  INCORPORATED  IN:  Illinois. 

MCA  Insurance  Conpany. 4*  BUSINESS  ADDRESS:  484  Central  Avenue,  Newark, 
NJ  07107.  UNDERWRITING  LIMITATION  h/x  $2,862,000.  SURETY  LICENSES  c/x  All 
except  AS,  CT,  QU,  DH,  PR,  VI,  WV.  INOORPOR^VTCD  IN:  New  J^sey. 

MIC  Property  and  Casualty  Insurance  Corporation.!*  BUSINESS  AKKESS: 
3044  West  Grand  Boulevard,  Detroit,  MI  48202.  UNDERWRITING  LIMITATION  h/x 
$4,358,000.  SURETY  LICENSES  c/x  All  except  AL,  AS,  CA,  DE,  GU,  HI,  IL,  ME, 
NH,  NC,  OR,  PR,  RI,  VT,  VI,  WY.  INCORPORATED  IN:  Michigan. 

Maine  Bonding  and  Casualty  Company.  BUSINESS  ADCKE^:  Post  Office  Box 
448,  Portland,  ME  04112.  UNDERWRITING  LIMITATION  b/:  $996,000.  SURETY 
UCENSES  c/x   ME,  MA,  NH,  RI,  VT.  INCORPORATED  IN:  Maine. 

Maryland  Casualty  Conpany.  BUSINESS  ADDRESS:  Post  Office  Box  1228, 
Baltimore,  MD  21203.  UNDQ»iRITING  LIMITATION  h/x  $73,624,000.  SURETY 
LICENSES  c/x   All  except  AS,  GU.  INCORPORATED  IN:  Maryland.  . 

Massachusetts  Bay  Insurance  Conpany.  BUSINESS  ADDRESS:  100  North 
Parkway,  Worcester,  MA  01605,  UNDERWUTING  LIMITATION  h/x  $932,000.  SURETY 
LICENSES  c/x  AU  except  AK,  AS,  AZ,  DE,  GU,  HI,  ID,  ME,  MT,  NV,  ^M,  ND,  OR, 
PR,  SD,  UT,  VI,  WV,  Wi,   INCORPORATBD  IN:  Massachusetts. 

*See  foot:notes  at  end  of  Circular. 
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TUB  Mercantile  and  General  Beinsuranoe  Ocnpany  ot  Jteerica.  BOBWESG 
ADDRESS:  177  Itodison  Aiwouie,  MocristCMn,  NJ  .079e0.  (NDfiMOTIMS  LMtHfiL^iXM 
b/a  $5,247,000.  SURgPf  UCBBBS  fi/:  All  except  AL,  «,  *Sf  AZr  Wi,  dO;  HIj 
IS,  Ml,  VD,  MP,  »!,  NC,  M),  CR,  RI,  SD,  VA,  VI.   BttWORMBD  W:  NO#  YoriCi 


...    f .    • 


Merctenta   Bonflina  Qnpanv    (Mutual).      BOSINES?  ADOBES^:    2100  GraAd 

AuBniK*,'  Tlga  MQinaB.   lA  50312.  ttPHBHITDC  LPtflMiaifa/t    3480,000.  SWEIY       "'}.*'•;' 
UCBBBS  fi/i  AZ#  CA,  CO,  PL,   lA,   ICS»  MI*  M»r  »,  ISt^  W,  m, '•ORr'1^d'''B^'''>^^'^-^'--'^.T.'r^ 
WA.   INOORPCRAEB)  INt  low.  :,  .  ^.    .     ._,':" 

MerltpiUn  Insurahoe  Cacany.  BOBDiBSS /ADll8Ea»:  -^i^^MSibbblatin^Aiifeir^  ^ 

Irvine,  A^ii7i5^1«)6.     QHSBnionsNS  UMnMRKir  V«  U,44i,ooo.  suterjf  •  :  :•  ♦4=  i'/^-^-*^ 

UOMSBa^sAU  except  M,  M,  AR,  C!D,  DC,  QV,  IL,  MB,  MA,^NB,  NJr  ll>*  CK, ' ;  *- 

PA,  PR,  RI,  SD,  VT,  VA,  VI,  W,  W.   INOGRPCRMH)  INj  Catitomia.   .  ^  .rr 


•■*:  i  ■.. 


.:■•■»•  .>JO--.» 


MlCfaJqan   MiXl»iB   Mtttual    Insuranoe  yOaaDBm*^  BySIMBSS    ADCR^a    Post 
Office     Bex     30060,     Lansing,     ML     48909.     IXDEa^tiTOG     hdaooHM    yi 
$5,827 ,,ObCU  SOHBW  LiC3BKSES  g/»  AZ,  AR,  CA,  00,  K,  PL,  ID,  m,  KS,  K3f^  MI,        .      :  ^,.;- 
MO^Ni^i^  Wr  MS,  OH,  OK,  PA,  TX,  OT.  MA.  I».  WOORPCRM^ai  Blt'MiChi^wt^'^        >^--     ,    . 

Hichi^  Matuid  Insuranoe  Oaappany.  HOSPMSS  ADGRBSSc>  P.b* '  fiick-  SUO,  / ■ "  ^^ "^ * ?^^'' 


•'  'Michigan  MotUM.  insurance  oaappany.  hjbinbs  rsxjKBast  g.u%  ««■  m^iw,.      -     ;r:-'- 
ftr^n-h^AiatfT"  iaoag^sno.  mgwicnNS  UMranoN  i>/:  $i8,376,ooo.  sorbk      .^      _    ^;. . 

LCTgS^  AU  ««pt  AS,  EB,  GU,  HI*  CR,  ill,  Vl.   WDCJ^^ 


-^'•''-■»^j*  j"3^''%  ^•*.^^'"'"  ■''^'^' 


>INQQ|IFGRM!B>  XNi  Mkfeigan. 

V  j.^fe  ;^    ttf^^^JBBtio^;  IlJg&Mfafe    Oiiglbfr^  BOSPBBS    APBBBSl   ^0S»^  OettCtt  ^       .      ,  .        ,       ^^ 

'  -  ''■iimPStM^  AtteTl^ '-  AngeleAv  OK:   90051.  tiiB^«*iXtlH8  ^i^dBtoOW  V^ 

^2>57l.05^s5BgPy  UqWSES  £/»  AB,  AR,  <a/0,^,  '^tJCLi  J|lj^,^^ 


>-^^.f- 


IlilGORPiGRMB»  ail  Cadilctnia* 

r "  .:  >iib<ia^^     fcAsuft/w  oowAwy.  bubbsbq  Aodi^^'r  Mi  oefk^'  bgr 

V  taCBBBB  S^  AU   Mi  AR,  OO,  PL,   W.   I»r  IBr.|»/«^!flp7W 

* '^^   '   ^i»^  tovii^rd  liirtn^i  fixe  Insurance  Oonpany  of  tfa>»t.  ^-JUglittM  MbRffi^i^^v'^^gi.^g,,'^^^^ 

::  Pest  ^i^^  aSTpfart  wdrthTTO  tSS;  qUN:ftpfc  LP^^  fe?a^  *^:f?v  ^?^  ^:f 

$4,988,000.,  SURgWLKgBES  pTt  00,  K,  ID,  11^  l!k-i^,'lKi/miKt,,m^n^Xj-^^ 

TO,  (TtS  lA*  W.  INOGRPORAIBD  IN:  I^exas.  -^  V    '    :    *;      >     -^.-^^ 


.<;-  ... 


jteeocjfrtfcjgi-tf^J^ 


$121,000,  SQREiy  UCEHSBS  £/:  Ml,  Mr»  MD.  IMOGRPGRKEBD  IN:  Minnesota. 


MOTOR  CUP  OP  AMHIECA  DBWMCE  OOMPMK.  f* 


•See  fcotnotes  at  end  of  Circular. 
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MOTORS  INSURANCE  OORPCRATION.l*  BUSINESS  ADORESS:  3044  West  Grand 
Boulevard;  Detroit,  MI  48202.  UNDERI«ITINS  IJMITKnON  yt  $56,306,000. 
SUREK  UCQISES  c/:  All  except  AS,  AZ,  CA,  00,  CT,  03,  HI,  KS,  MA,  M3,  OH, 
PR,  OT,  VI.  INOORPCRAaSD  IN:  New  YorJc. 

Munich  ftnerican  Reinsurance  Canpany.  BUSINESS  ADDRESS:  560  I«cington 
Avenue,  New  York,  NY  10022.  UNDEHWRITING  LIMITATION  yi  $19,538,000. 
SURETY  LICQJSES  c/:  All  except  AS,  FL,  GO,  KY,  FC,  MD,  MA,  NE,  NC,  ER,  RI, 
SD,  VT,  VI,  WY.  INCJORPORAaH)  DJ:  New  York. 

National  Aubanobile  and  Casualty  Insuranoe  Company.  BUSINESS  ADDRESS: 
Pest  Office  Box  7040,  Pasadena,  CA  91109.  UIDH?WRITING  UMTEATICN  b/: 
$331,000.  SURETY  LICEMSES  £/:  AK,  AZ,  CA,  NV,  TX.  INOC»PCRATH)  IN: 
California. 

National-Ben  Fran)clin  Insurance  Ctanpany  of  Illinois.   BUSINESS 

ADDRESSl  200  South  Wacker  Drive,  Chicago,  IL  60606.  UNDH0«irnN3 

LIMITATION  b/:  $11,173,000.  SUREIY  LICEHSES  c/:  DC,  IL,  IN,  lA,  KY,  MJ, 
NY,  NC,  ND,"WI.  INOORPORATED  IN:  Illinois. 

National  Fire  Ins\iranoe  Cccpany  of  Hartford.  BUSINESS  ADDRESS: 
CNA  Plaza,  Chicago,  IL  60685.  UNDEJMRITING  LIMITATION  b/:  $16,708,000. 
SURETY  LICENSES  c/:  All  except  AS,  GU,  VI.  DJOCKPGRAIED  IN:  ConnecUcut. 

National  General  Fire  &  Casualty  Insurance  Ompany.  BUSINESS  ADDRESS: 
855  South  Plaza  Drive,  Jackson,  VB  39204.  UNDBRS«ITING  LIMITATIcaJ  b/: 
$251,000.  SUFJET^  LTCEl^SES:  FL,  lA,  fB,  TO.  INOORPORATH)  IN:  Mississippi. 

National  Grange  Mutual  Insiuranoe  Company.  1*  BUSINESS  ADDRESS:  55  West 

StreiF; Keene,  ill  03431.  ONDETOCIITING  LIMITATION  y-.    $4,943,000.  SUREW 

LICENSES  £/:  CT,  DE,  DC,  ME,  MD,  MA,  NH,  NY,  CH,  PA,  RI,  SC,  TO,  VT,  VA, 
W/,  V3.  iNOORPORAaSD  IN:  New  Hanpshire. 

National  maeronity  Company.  BUSINESS  ADDRESS:  3024  Harney  Street, 
Onaha,  NE  68131.  UNDCTWRITOCIJMITATION  b/:  $118,272,000.  SURETY  LICE2JSES 
c/:  All  exo^t  AL,  AS,  AZ,  GU,  HI,.  MA,  NJ,,  :NY,  PR,  VI.  INOGRPCRATH)  IN: 
Nebraska. 

NATIONAL  REPSURANCE  CC«PORATION.  BUSINESS  ADDRESS:  777  long  Ridge 
Road7"StimS"ord,  C2  06904-2167.  UNDERWRITING  LIMITATION  b/:  $16,391,000. 
SURETY  LICEMSES  c/:  All  except  AL,  AS,  0!^,  YL,  GA,  (S3,  lA,  ME,  MS,  MO,  NC, 
OR,  SC,  SD,  TO,  VI,  WV.  INOORPORATED  IN:  Delaware. 

National  Surety  Corporation.  BUSINESS  ADKffiSS:  200  W^t  Monroe 
Street,  Chicago,  n^  60606.  UNDERWRITING  LIMITATION  b/:  $5,869,000. 
SURETY  LICENSES  c/:  All  except  AS,  GU,  MA,  VI.  INOORPORATED  IN:  lUinois. 

NaUonal  union  Fire  Insiirance  Company  of  Pittsburgh,  PA.  KBINE^ 
ADDRESS:  70  Pine  Street,  New  York,  NY  10270.  UNDKWRITING  LIMnaTION  yi 
$46,952,000.  SUPOT^  LICENSES  c/:  All  except  AS.  DJOORPCRATED  IN: 
Pennsylvania. 

♦See  footnotes  at  end  of  Circular. 
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Nationwide  Mutual  Insiaranoe  Oonpany.  BUSINESS  ADDRESS;  One  Nationkdde 
Plaza,  Golunbus,  OH  43216.  IXUfclMUTlNG  TiTMTTBTTOH  ^:  $198,678^000. 
SURETY  LICENSSS  C/:  All  fflcOPpt  AS,  GO,   NJ.  IN0GRFGRS3XI}  IN:  Ohio. 

The  Netherlands  InsurcUioe  Oanpany.  BUSINESS  ADDRESS:  62  lisple  Avenue, 
Keene,  NH  03431.  (XCBMRITINQ  UMTQ^TION  ^:  $1,067,000.  SUREIY  LICQ6ES 
c/:  AZ,  CA,  DC,  ID,  IN,  lA,  ME,  MD,  MA,  MI,  W,  NH,  NJ,  N?,  HC,  OH,  RI, 
SC,  OT,  VT,  VA,  W^  WI.  DJCCFKMOED  IN:  New  Hanpshire. 

New  Hampshire  Insurance  Ocanpany.  BUSINESS  ADDRESS:  Post  Office  Box 
960,  Manchester,  NH  03107.  UDEWRinNG  LIMITATION  h/:  $29,265,000.  SUREIY 
LICENSES  £/:  All.  INOGRFORKIS)  IN:  New  Hampshire. 

New  South  Insurance  Ocnpany.  BUSINESS  ADDRESS:  Post  Office  Box  3199, 
Winston-Salem,  NC  27152.  UNDERWRITING  LIMITATION  b/:  $594,000.  SURETY 
LICENSES  c/:  IN,  MS,  NC,  OH,  PA,  IX,  VA,  WA,  WV.  INOCRPORAOH)  IN:  North 
Carolina. 

New  Yoric  mderwriters  Insurance  Oowpany.  BUSINESS  ADDRESS:  Hartford 
Plaza,  Hartford,  CT  06115.  UNDERWRITING  LIMITATION  ^:  $8,429,000.  SURETY 
LICEMSES  £/:  All  cjcoept  AS,  GU,  PR,  VI.  INCORPORATED  IN:  New  York. 

Newark  Insurance  Oaropany.  BUSINESS  ADDRESS:  9300  Arrowpoint  Blvd., 
Charlotte,  NC  28217-5599.  UBEBWRITING  UMITKnON  ^:  $4,167,000.  SURETY 
LICENSES  c/:  All  eacoept  AS.  INOCRPORAaED  IN:  New  Jersey. 

North  American  Reinsurance  Corporation.  BUSINESS  ADCraSS:  237  Park 
Avenue,  New  York,  NY  10017.  UNDESWRITING  UMTEATICW  ^:  $19,106,000. 
SURETY  LICENSES  c/:  All  eacoept  AS,  GU,  VI,  WY.  INOCBPORATBD  IN:  New  York. 

VKXHFH   AMERICAN  SPBCIAJJN   INSURANCE  CCMEMiY.  BUSINESS  ADDRESS:  650  Elm 

St.,  6th  floor,  Manchester,  NH    03101.  UNIffiBMRrnNG  UMTEftTION  b/: 

$1,285,000.  SURETY  LICENSES  c/:    All  except  AS;  CA,  GU,  HI,  OK,  PR,  VI. 
INCORPORATED  IN:  New  Haqpsbire. 

The  North  River  Insurance  Ocapany.  BUSINESS  flDCRESS:  305  Madison 

Ave.,  CN-1932,  Morristown,  NJ  07960-1932.  UNDERWRITING  LIMITflTION  b/: 

?6,266,000.  SURETY  LICENSES  c/:  All  except  AS,  GU,  VI.  INCORPORATED  EJ: 
New  Jersey. 


North   Star  Reinsurance  Corporation 


BUSINESS   AIX3RESS:   Morris 
Interpace  Parkway,  Parsif^jany,  NJ  07054. 


Corporate  Center  1,   300 

UNDERWRITING  LIMITATION  ^:  $5,477,000.  SURETY  UCHCES  c/:  All  except  16, 

GU,  HI,  ME,  NC,  PR,  VI,  WY.  INCORPORATED  IN:  Delaware. 

Northbrodc  Property  and  Casualty  Insijrance  Ccngany.  BUSMESS  ADDRESS: 
AUstate  Plaza,  Northbrook,  XL  60062.  UNDERWRITING  UMTIffnON  b/: 
$11,284,000.  SURETY  LICENSES  c/:  AU  except  GU,  VI.  INCORPORATED  IN: 
Illinois. 


*See  footnotes  at  end  of  Circular. 
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The  Northern  Assurance  Oonpany  of  America.  BUSINESS  ADDRESS:  One 
Beacon  Street,  Boston,  MA  02108.  UMJERWRITING  LIMITATION  b/:  $10,909,000 
aJREW  UCENSES  c/:  All  except  AS,  GU,  PR.  INOORPORflTHJ  IN:~VerTOnt: — ' 

NORTHWESTERN  PACIFIC  IfPEMNITY  COMPANY.  BUSINESS  ADDRESS:  15  Mountain 
View  Rd.,  P.O.  Box  1615,  Warren,  NJ  07061-1615.  UH)ERWRITING  LIMITATION 
b/:  $1,505,000.  SJREIY  LICENSES  c/:  CA,  OK,  OR,  TX,  WA.  INO0RP0RATH5  IN: 
Oregon. 

Oceanic  Insurance  and  Surptiy  noppany.  BUSINESS  PDOKESS:  1501 
Woodfield  Road,  Suite  2046,  Schaumburg,  IL  60193.  UNDERWRITING  LIMITATION 
b/:  $113,000.  SURETX  LICENSES  c/:  NM.  INCORPORATED  IN:  New  Mexico. 

The  Ohio  Casualty  Insurance  Oonpany.  BUSINESS  AIX«ESS:  136  North 
Third  Street,  Hamilton,  OH  45025.  UM)ERWRITING  LIMITATION  b/:  $44,240,000. 
aJREIY  LICENSES  c/:  All  except  AS,  GU.  INCORPORATED  IN:  Ohio. 

CMiio  Fanners  Insurance  Oonpany.  BUSINESS  ADDRESS:  Wfestfield  Caiter, 
OH  44251.  UMJERWRITING  LIMITATION  b/:  $19,546,000.  SURETY  LICENSES  c/- 
All  except  AK,  AS,  CT,  QU,  HI,  KS,  m,  PR,  VI.  (Restrioted  to  existing 
business  only  in  NH.)  INCORPORATED  IN:  Ohio. 

Oklahoroa  Surety  Conpany.  BUSINESS  ADDRESS:  Post  Office  Box  1409, 
Tulsa,  OK  74101.  UNDERWRITING  LIMITATION  b/:  $542,000.  SURETY  LICENSES  c/: 
KS,  CK,  IX.  INCORPORATED  IN:  Oklahoma.   ~  ~ 

Old  Republic  Insurance  Conpany.  BUSINESS  ADDRESS:  Post  Office  Box 
789,  Greensburg,  PA  15601.  UNDERWRITING  LIMIT/tnON  b/r  $19,396,000. 
SORETJ^  UCENSES  c/:  All  except  AS,  QU,  VI.  INCORPORATED  uT:   Pennsylvania. 

Old  Republic  Surety  Conpany.  BUSINESS  ADDRESS:  P.O.  Box  1635, 
Milwaukee,  WI  53201.  UNDERWRITING  LIMITATION  b/:  $1,246,000.  SURETY 
LICENSES  c/:  DC,  IL,  IN,  MD,  OR,  UT,  WI.  INCORPORATED  IN:  Wisconsin. 

Onaha  Property  and  Casualty  Insurance  Ocnpany.  BUSINESS  ADDRESS: 
3102  Farnam  Street,  Omaha,  NE  68131.  UNDERWRITING  LIMITATION  b/: 
$1,537,000.  aJREW  LICENSES  c/:  All  exoepc  AS,  AR,  GU,  lA,  ME,  m,  NJ,  CK, 
PR,  RI,  VI,  WV.  INCORPORATED  IN:  Delaware. 

Pacific  Bnployers  Insurance  Oonpany. 1*  BUSINESS  ADDRESS:  1600  Arch 
Street,  Pniladelphia,  PA  19103.  UNDERWRITING  LIMITATION  b/:  $5,581,000. 
SUREIY  LICENSES  c/:  All  except  AS,  GU.  INCORPORATED  IN:  Callforruat    

Pacific  Indgnnity  Ccnpany.  BUSINESS  ADDRESS:  15  Mountain  View  Road, 
P.O.  Box  1615,  Warren,  NJ  07061-1615.  UMJERWRTTING  LIMITATION  b/: 
$20,449,000.  SJRETY  LICENSES  c/:  All  except  AS,  GU,  PR,  VI.  INCORPORATED 
IN:  California. 

Pacific  Insurance  Conpany,  Limited.  BUSINESS  ADDRESS:  Post  Office  Box 
1140,  Honolulu,  HI  96807.  UtOBRWRITING  LIMITATION  b/i  $3,597,000.  SURETY 
LICENSES  c/:  HI.  INCORPORATED  IN:  Hawaii.         ~         

*See  footnotes  at  end  of  Circular. 


25072 


Federal  Register  /  Vol.  53.  No.  127  /  Friday.  July  1. 1988  /  Notices 


Federal  Register  /  Vol.  53,  No.  127  /  Friday,  July  1, 1988  /  Notices 


PACIFIC  STftlSS  q^UAIJY  OaVPtK.  BUSINESS  JID0R8SS:  5757  Wil^ire 
Blvd.,  Suite  670,  Los  Angeles,  CA  90036.  aDBWUTINS  UMITKnON  ^: 
$715,000.  SUREiy  LICBMSBS  £/:  AZ,  CA.   XNOGTOORNZQ}  IN:  CallfcMmia 

Peerless  Insuranoe  Oonpany.  BOBJXEBB  ADDRESS:  62  Maple  Avenue,  Keeoe, 
NH  03431.  UtOSMUTINS  LDfrZKnDN  b/:  $6,086,000.  SURBIT  LICERSES  c/:  All 
except  AS,  GU,  HI,  NJ,  FR,  VI.  nCGRFORKIXD  IN:  New  HaRfShire. 

Pekin  Insurance  Ccnpany.  BUSINESS  AIXSESS:  2505  Court  Street,  Peicin, 
IL  61558.  UNDSOCUnNQ  LDCITKnCS  ^:  $1,530,000.  SUREIY  LICENSES  c/z  IL, 
IN,   lA,  WI.   INOQRPGBffEED  IN:  Illinois.  ^ 

Pennsylvania  Manufacturers '  Association  Ii^iuranoe  Ocnpany.l* 
BUSINESS  ADDRESS:  925  Chestnut  Street,  Philadelphia,  SA  19107. 
UNDERWRITING  LDHTATION  ^:  $14,501,000.  SaRETY  LICQIOTS  c/:  All  except 
AL,  AS,  AR,  CT,  GU,  HI,  KS,  MB,  m,  ND,  OR,  EK,  VI,  W,  INC3GRFQRA3SD  IN: 
Pennsylvania. 

Pennsylvania  Millers  Mutual  Insuranoe  Ooipany.  EOSIMESS  ACCRE5S: 
P.O.  BOK-P,  WiUces-Barre,  »V  18773-0016.  IIOERSRITING  UKUXnCH  b/: 
$3,224,000.  SURETY  LTCHiSES  C/z  CT,  DC,  FL,  GA,  ID,  IN,  RS,  ¥X,  ME,  M), 
MA,  MS,  MD,  NH,  NJ,  N5f,  NC,  ND,  PA,  RI,  SC,  TN,  UT,  VT,  VA,  WR. 
INOORPORAIED  IN:  Pennsylvania. 

Pennsylvania  National  Mutual  Casualty  Insuranoe  Ooc^pany.  BOSDffiSS 
ADDRESS:  1900  Derry  Street,  Harrisburg,  PA  17105.  UNDHWUTING  LIMITATION 
b/:  $5,759,000.  SUREIY  UCOSES  c/:  AU  except  AS,  CA,  CT,  GU,  HI,  HV,  tB, 
ND,  PR,  VI,  W.  INOGRFORATED  IN:  Pennsylvania. 

Tbe  Personal  Service  Insurance  Co.  BUSINESS  ADDRESS:  P.O.  Box  1226, 
Colunixis,  CH  43216.  UHJHtt«aTIMS  LDCTKriDN  b/z  $1,541,000.  SURBH 
LICENSES  c/z  IN,  CH.   mOORPORAIED  IN:  Ohio. 

Phoenix  Assurance  Ccnpany  of  New  Yoric.l*  BUSINESS  ADDRESS:  1270 
Avenue  of  the  Anericas,  Suite  2920,  Naf  Y<»ic,  NY  10020.  OO^MEUTINS 
LIMTEATION  b/:  $6,004,000.  SDRETY  LICENSES  £/:  AU  eoKXpt  AS,  OJ. 
INOORPGRATED  IN:  New  Haapshire. 

The  Phoenix  Insurance  Ocropany.  BUSINESS  ADDRESS:  One  Tcwer  Square, 
Hartford,  CT  06183.  UIDHWOTING  LIMITATION  b/z  $52,241,000.  SQR&TY 
LICENSES  C/z  AU  except  AS,  GU.  INOORPGRAaSD  IN:  Ocjnnecticut. 

PINNTOJ;  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  P.O.  Booc  1919, 
Carroilton,  GA  30117.  WOBRWRITING  UMTaTION  ^:  $345,000.  SUREIY 
LICENSES  £/:  AL,  AK,  GA,  VD,  MS,  OH.   INOGRFORATED  IN:  Georgia. 

PLANET  INDEMNITY  COMPANY.  BUSINESS  ADDRESS:  8  Greenway  Plaza,  Suite 
1450,  Houston,  TX  77046.  UNDERVKETING  LIMITATION  ^:  $302,000.  SURETY 
LICENSES  c/:  W.  nNOORPORAIED  IN:  Texas, 
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PLANET  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  4  Penn  Center  Plaza, 
Philadelphia,  PA  19103.  UIJDERWRITING  UMITATICN  b/:  $765,000.  SURETY 
LICENSES  c/z   AU.  INOORPOyviED  IN:  Wisconsin. 

Progressive  Casualty  Insurance  Qonpany.  BUSINESS  ADDRESS:  P.O.  Box 
5070,  Cleveland,  CH  44101.  UNDERWRITING  LIMITATION  Wz  $27,496,000. 
SURETY  LICENSES  c/:  AU  except  AS,  GU,  HI,  IL,  PR.  INCORPQRfiTH)  IN: 
Ohio. 

The  Progressive  Kutuad  Insurance  Oonpany.  BUSIISSS  ADDRESS:  P.O.  Box 
5070,  Cleveland,  GH  44101.  UNC£BWRITIN6  UMITAHON  b/z  $995,000.  SURETY 
LICENSES  c/z   DE,  DC,  GA,  KY,  MS,  NJ,  CH.  INOORPORATH)  IN:  Ohio. 

Protective  Insurance  Caapany.  BUSIIESS  ADORESS:  3100  North  Meridian 
Street,  Indian^olis,  IN  46208.  UNDERWRITING  UMITATION  b/:  $6,620,000. 
SURETY  UCENSES  c/z   AU  except  PR.  INOORPQRATBD  IN:  Ii^iana. 

Prudential  Reinsurance  Qonpany.  BUSINESS  ADDMSS:  100  Mulberry 
Street,  Newark,  NJ  07102.  UM)ERWRITING  LIMITATION  b/:  $34,688,000.  SURETY 
LICENSES  c/:  AU  except  AS,  GU,  N7,  NC,  VI,  W,  WY.  INCORPORATBD  IN: 
Delaware. 

Puerto  Rican-American  Insuranoe  Ganpany.  BUSINESS  ADKffiSS:  Post 
Office  S-U2,  San  Juan,  PR  00902.  UM)HRWRITING  LIMITATION  b/z  $4,299,000. 
SUREl-Y  LICENSES  c/:  PR,  VI.  INOORPORATH)  IN:  Puerto  Rico. 

Ranger  Insuranoe  Company.  BUSItSSS  ADi^iESS:  Post  Office  Box  2807, 
Houston,  TX  77252-2807.  UNDERWRITING  LIMITifflON  V:  $3,967,000.  SURETY 
UCENSES  c/:  AU  except  AS,  CT,  GU,  VI.  INCORPORATED  IN:  Delasare. 

REGENCY  INSURANCE  COMPANY.  BUSINESS  W3DRESS:  P.O.  Box  190, 
Hallandale,  FL  33009-0190.  UNDERWRITING  LIMITftTIGN  b/z  $229,000.  SURETY 
UCENSES  c/z  FL,   INCORPORATED  IN:  Florida. 

Regent  Insurance  Conpany.  BUSINESS  A[»RESS:  One  General  Drive,  Sun 
Prairie,  WI  53596.  ON^VCilTING  LIMITATION  b/:  $2,571,000.  SURETY  UCENSES 
c/z   IL,  IN,  lA,  KS,  MN,  NO,  NB,  W,   SD,  WI.  INCX^RPQRAO'ED  IN:  Wisconsin. 

The  Reinsurance  Corporation  of  New  York.  BUSINESS  P£ORESSz  80  Maiden 
Lane,  New  York,  NY  10038.  UNDERWRITING  LIMITATION  b/:  $5,872,000.  SURETY 
UCENSES  c/:  AU  except  HI.  INC0RPORA3SD  IN:  New  York. 

Reliance  Insuraxxje  Qonpany.  BUSINESS  MXKESS:  4  Penn  Center  Plaza, 
Philadelphxa^  PA  19103.  UNDERWRITING  LIMITATION  b/:  $41,222,000.  SURETY 
UCENSES  c/:  AU.  INCORPORATED  IN:  Pennsylvania. 

Reliance  Insurance  Company  of  New  York.  BUSINESS  MORESS:  4  Penn 
Center  Plaza,  Philadelphia,  PA  19103.  UNDERWRITING  LIMITATION  b/: 
$1,630,000.  SURETY  UCENSES  c/:  NY.  INOORPORATSD  DJ:  New  York. 


♦See  footnotes  at  end  of  Circular. 


*See  footnotes  at  end  of  Circular. 
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REPUBLIC  INSURANCE  (XMPANY.l*  BUSINESS  ADDRESS:  Post  Office  Box 

660560,  Dallas,  TX  75266-0560.  UM)ERWRITING  LIMITATIC3N  b/:  $9,570,000. 

SURETY  UCENSES  c/:  All  except  AL,  AS,  FL,  OJ,  HI,  fE,  MA,  MT,  tB,   M),  RI, 
SD,  VT,  VI,  W£,   INCCRPORATBD  IN:  Delaware. 

Republic  Western  Insureince  Ccnpany.  BUSINESS  AE«»ESS:  2721  North 

Caitral  Avenue,  Phoenix,  AZ  85004.  UNDERWEUTING  LIMITATION  b/:  $5,696,000. 

SURETY  LICENSES  c/:  All  except  AS,  CT,   OJ,  HI,  DJ,  ME,  ttJ,  m,  PR,  VT,  VI, 
WY.  I^JCC«POeATED  IN:  Arizona. 

Royal  Indemnity  Conpany.  BUSINESS  ADDRESS:  9300  Arrowpoint  Blvd. 
Charlotte,  NC  28217-5599.  UNDERWRITING  LIMITATION  b/:  $10,986,000.  SURETY 
LICENSES  c/:  All  except  AS.  INOQRPORATBD  IN:  Delaware. 

Royal  Insturance  Conpany  of  Anierica.  BUSIl^JESS  AK»ESS:  9300  Arrowpoint 
Blvd.,  Charlotte,  NC  28217-5599.  UNDERWRITING  LIMITATION  b/:  $25,682,000. 
SURETY  UCENSES  c/:  All  except  AS.  INCORPORATED  IN:  Illinois. 

SAFBCX)  Insiirance  Company  of  America.  BUSINESS  AKJRESS:  SAFEOO  Plaza, 
Seattle,  WA  98185.  UNDERWRITING  LIMITATION  b/:  $32,745,000.  SURETY 
LICENSES  c/:  All  except  AS,  NY,  PR,  VT,  VI.  INGQRPQPATEO  IN:  Wtohington. 

SAFEOO  Insurance  Coropany  of  Illinois.  BUSINESS  ADDRESS:  1900  West 
Hassell  m.,  Haffman  Estates,  IL  60196.  UNDERWRITING  LIMITATION  b/: 
$4,372,000.  SURETY  UCENSES  c/:  AZ,  00,  IL,  KY,  MD,  MI,  MN,  MS,  NE,  m, 
OH,  CR,  PA,  TN,  TX,  UT,  WI.  INCQRPORATBD  IN:  Illinois. 

SAFEOO  National  Insurance  Conpany.  BUSINESS  ADDRESS:  SAFEOO  Plaza, 
Seattle,  WA  98185.  UIOERWRITING  UMITAHON  b/:  $2,165,000.  SURETY  UCENSES 
c/:  MO,  m,   INOORPQRATED  IN:  Missouri. 

St.  Paul  Fire  and  Mzurine  Insurance  Ooirpany.  BUSINESS  ADDRESS: 
385  Washington  Street,  St.  Paul,  MN  55102.  UtCEEWRITING  LIMITATION  b/: 
$119,760,000.  SURETY  UCENSES  c/:  All  except  AS,  GJ.  INCORPORATED  IN: 
Minnesot:a. 

ST.  PAUL  GUARDIAN  INglRANCE  COMPANY.  BUSINESS  ADDRESS:  385  Washington 
Street^  St.  Paul,  MN  55102.  UNDERWRITING  LIMITATION  b/:  $1,635,000. 
SURETY?  UCENSES  c/:  All  except  AS,  GU,  MA,  W,  NJ,  PA,  PR,  VI,  WY. 
It^XRPORATED  IN:  Minnesota. 

St.  Paul  Mercury  Insurance  Conpany.  BUSINESS  AM)RESS:  385  Washington 
Street,  St.  Paul,  MN  55102.  UNDERWRITING  LIMITATION  b/:  $3,055,000.  SURETY 
LICE^3SES  c/:  All  except  AS,  GU,  PR,  VI.  INOORPQRATED  IN:  Minnesota. 

Seaboard  Surety  conpany.  BUSINESS  ADDRESS:  Burnt  Mills  Road  and 
Route  206,  Bedimnster,  HJ  07921.  UM)ERWRITING  LIMITATION  b/:  $5,815,000. 
SURETY  UCENSES  c/:  All  except  AS.  INOORPORATH)  IN:  New  YorJc. 

Security  Natioial  Insurance  Conpany.  BUSINESS  ADDRESS:  Post  Office 
Box  655028,  Dallas,  TX  75265-5028.  UH>E»WRITING  LIMITATION  b/:  $867,000. 
SURETY  UCENSES  c/:  AL,  AR,  CA,  00,  IL,  IN,  KS,  KY,  W,  OH,  CK,  TX,  WY. 
INCORPORATED  IN:  Texas. 

*See  footnotes  at  end  of  Circular. 
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Select  Insurance  Conpany.  BUSINESS  AQTOESS:  Post  Office  Box  1771, 
Dallas,  TX  75221.  UCCBWIITING  IJMITATION  Ws  $1,668,000.  SURETY  LLCBUSES 
c/:  All  except  AS,  CT,  G3,  HI,  KS,  LA,  VE,  MA,  1«,  NJ,  NY,  ID,  OK,  PA,  PR, 
RI,  UT,  VI.  INCORPORATED  IN:  Texas. 

Selective  Insurcuioe  Conpany  of  Anerica.  BUSIiESS  XOBlBSSz  flantage 
Avenue,  BranchvUle,  lu  07890.  UNDEBMRITIN6  UMITATICN  b/:  $15,134,000. 
SURETY  UCENSES  c/:  AL,  DE,  DC,  FL,  GA,  MD,  MS,  ItJ,  NC,  PA,  SC,  TX,  VA, 
INCCRP(»ATED  IN:  Ne*  Jersey. 

SENTINEL  INSURATCE  OOMPANY,  KED.  BUSINESS  WDBESSz  Poet  Office  Box 
1140,  Honolulu,  HI  96807.  UM5ERWRITING  UMEEATION  b/:  $836,000.  SURETY 
UCENSES  c/:  HI.  INCORPORATED  IN:  Hawaii. 

Sentry  Insurance  a  Mutual  Qpiipany.  BUSINESS  ADDRESS:  1800  North  Point 
Drive,  Stevens  Point,  WI  54481.  OJDHWRITING  UMXTATION  b/i  $39,370,000. 
SURETY  UCENSES:  All  except  AS,  GU,  PR,  VI.  INCORPORATED  IN:  Wisconsin. 

Skandia  Anerica  Reinsurance  Ooirporation,  BOSINESS  ADTOESS:  280  Park 
Avenue,  New  York,  NY  10017.  OMHWRITING  UMTPATION  b/z  $17,763,000. 
SURETY  UCENSES  c/:  AZ,  CA,  DE,  DC,  GA,  IL,  IN,  lA,  MI,  MS,  MT,  NE,  NY, 
OH,  OK,  PA,  UT,  VA,  lA,  WI.  WOORBOBIOB}   IN:  Delaware. 

South  Carolina  Insurance  Oonpany.  BOSIIKSS  ADDRESS:  P.O.Box  1, 
ColunEia^  SC  29202.  UNDEFWRITING  LIMITATION  b/:  $5,131,000.  SURETY 
LICENSES  c/:  All  except  AS,  QU,  HI,  NH,  PR,  RI,  VT,  VI.  INCORPORATED  IN: 
South  Carolina. 

SOOTHEASTERN   CASOftEaY   AEP   m^MMITY   INSURANCE   CCMPANY,   INC. 
-BUSINESS  ADDRESS:  499  N.W.  70th  Avenue,  Suite  #200,  Plantation,  FL  33317. 
UNDERWRITING  LIMITATION  b/:  $220,000.  SURETY  UCENSES  c/:  FL,  GA,  LA,  MD, 
MA,  CH,  SC.  INCORPORATED  IN:  Florida. 

SOUTHEASTERN  REINSURANCE  CCMPANY,  INC.  BUSINESS  ADDRESS:  499  N.W. 
70th  Avenue,  Suite  #200,  Plantation,  FL  33317.  UNDERWRITING  LIMITATION  b/: 
$1,456,000.  SURETY  UCBiSES  q/:  EL.  INOORPCRATED  IN:  Florida. 

The  Standard  Fire  Insurance  CoHpany.  BOSINESS  NXSOSSSz  151  Fannington 
Avenue,  Hartford,  CT  06156.  UNDERWRITING  LIMITATION  b/z  $23,776,000. 
SURETY  UCEMSES  c/:  All  except  AS,  GU.  INOORPQRATED  IN:  Connecticut. 

State  Autanobile  Mutual  Insurance  Oonpany.  BOSDESS  ADDRESS:  518  East 
Broad  Street,  Golunibus,  CH  43216.  UNDERWRITING  UMITATION  b/:  $17,634,000. 
SURETY  UCENSES  c/:  AL,  AR,  FL,  GA,  IN,  KY,  MD,  MI,  MS,  MO,  NC,  OH,  PA, 
SC,  TN.  INCORPORATED  Utiz   Ohio. 

State  Farm  Fire  and  Casualty  Oonpany.  BUSINESS  ADDRESS:  112  East 
Washington  Street,  Blocndngton,  IL  61701.  UNDEPSCUTING  LIMITATION  b/: 
$302,534,000.  SURETY  LICENSES  c/z  All  except  AS,  GO,  PR,  VI.  INOORPORMED 
IN:  Illinois. 


*See  footnotes  at  end  of  Circular. 
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State  Surety  Oonpany.  BUSINESS  ADDRESS:  P.O.  Box  1976,  Des  Moines, 
lA.  50306.  UNDE»«UTING  LIMITATION  h/i  $443,000.  SUREK  LICENSES  c/:  AZ, 
CX),  DC,  IL,  lA,  KS,  MN,  MO,  MT,  NE,  IM,  ND,  SD,  VH.,  fW.  INCORPORATED  IN: 
Iowa. 

Statewide  Insurance  Oonpany.  BUSINESS  ADTOESS:  P.O.  Box  799, 
Waukegan,  IL  60079.  UNDERWRITING  LIMITATION  b/:  $222,000.  SURETY  UCENSES 
c/:  AZ,  AR,  IL.  INCORPORATED  IN:  Illinois. 

Surety  Oonpany  of  the  Pacific.  BUSINESS  ADDRESS:  Post  Office  Box 
2105,  Santa  Monica,  CA  90406.  UNDERWRITING  LIMITATION  b/:  $191,000.  SUREHY 
LICENSES  c/:  CA.  INCORPORATED  IN:  California. 

TEXAS  PACIFIC  INDPINITY  OOMPANy.  BUSINESS  ADDRESS:  15  Mountain  View 
Road,  P.O.  Box  1615,  Warren,  NJ  07061-1615.  UNDERWRITING  LIMITATION  b/: 
$462,000.  SURETY  LICENSES  c/:  AR,  TX.  INCORPORATED  IN:  Texas. 

Transainerica  Insurance  Ccnpany.  BUSINESS  ADI»ES3:  1150  South  Olive 
Street,  Los  Angeles,  CA  90015.  UNDERWRITING  LIMITATION  b/:  $59,500,000. 
SURETX  LICENSES  c/:  All  except  AS,  PR,  VI.  INCORPORATED  IN:  California. 

Transamerica  Insurance  Conpany  of  Michigan.  BUSINESS  AD[«ESS:  103 
West  Michigan  Avenue,  Battle  Creek,  MI  49016.  UNDERI'SUTING  LIMITATION  b/: 
$2,863,000.  SURETY  LICENSES  c/:  AR,  IL,  IN,  lA,  KS,  MI,  MN,  OH,  SD,  TX. 
INCORPORATED  IN:  Michigan. 

Transainerica  Premier  Insurance  Conpany.  BUSINESS  ADO^ESS:  333  South 
Anita  Drive,  Orange,  CA  92668.  UNDERWRITING  LIMITATION  b/:  $6,578,000. 
SURETY  UCENSES  c/:  All  except  AS,  NH,  N3f,  PR,  VI.  INCORPORATED  IN: 
California. 

Transcontinental  Insurctnce  Conpany.  BUSINESS  ADDRESS:  CNA  Plaza, 
Chicago,  IL  60685.  UNDERWRITING  LIMITATION  b/:  $5,245,000.  SUREHY  LICENSES 
c/:  All  except  AS,  GU,  HI,  VI.  INCORPORATED  IN:  New  York. 

Transportation  Insurance  Ccnpany.  BUSINESS  ADDRESS:  CNA  Plaza, 
Chicago,  IL  60685.  UNDERWRITING  LIMITATION  b/:  $2,062,000.  SURETY  LICENSES 
c/:  All  except  AS,  GU,  PR,  VI,  WV.  INCORPORATED  IN:  Illinois. 

The  Travelers  Indemnity  Ccnpany.  BUSINESS  ADDRESS:  One  Tower  Square, 
Hartford,  CS  06183.  UNDERWRITING  LIMITATION  b/:  $83,015,000.  SURETY 
LICENSES  c/:  All  except  AS.  INCOSttORATBD  IN:  Connecticut. 

THE  TRAVELERS  ItPEMNITY  OOMPANY  OF  AMERICA.  BUSINESS  ADDRESS:  One 
Tower  Square,  Hartford,  CT  06183.  UNDERWRITING  LIMITATION  b/:  $5,369,000. 
SURETY  LICENSES  c/:  All  ,  except  AS,  AR,  FL,  GU,  KS,  MA,  OR,  VI. 
INCQRPORATBO  IN:  Georgia. 

The  Travelers  Indemnity  Oonpany  of  Illinois.  BUSINESS  ADDRESS:  200 

West  Madison  Street,  Chicago,  IL  60606.  UIDERWRITING  LIMITATION  b/: 

$1,910,000.  SURETY  LICENSES  c/:  All  except  AS,  AR,  CT,  IK,  GU,  KS,  lA,  MA, 
NH,  NJ,  NC,  OR,  PA,  PR,  VI,  WV,  WI,  WY.  INCORPORATED  IN:  Illinois. 

*See  footnotes  at  end  of  Circular. 
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The  Travelers  Indannity  Conpany  of  Rhode  Island.  BUSINESS  AM»ESS:  One 
Tower  Square,  Hartford,  CT  06183.  UNDERWRITING  LIMITATION  b/:  $13,766,000. 
SURETY  LICENSES  c/:  All  except  AS,  GU.  INCORPORATED  IN:  Rhode  Island. 

Trinity  Universcil  Insurance  Conpany.  BUSINESS  AmRESS:  Post  Office 
Box  655028,  Dallas,  TX  75265.  UNDERWRITING  LIMITATION  b/:  $56,283,000. 
SURETY  LICENSES  c/:  AL,  AZ,  AR,  CA,  00,  GA,  IL,  IN,  lA,  KS,  KY,  LA,  M!l, 
MS,  MO,  NE,  IW,  cm,  cm,   C»,  TX,  WI,  WY.  INCQRPCKATED  IN:  Texas. 

Trinity  Universal  Insurance  Ccnpany  of  Kansas,  Inc.  BUSINESS  PDWESSi 
P.O.  Box  655028,  Dallas,  TX  75265-5028.  UNDERWRITING  LIMITATION  b/: 
$506,000.  SUREIY  LICENSES  c/:  AL,  AZ,  00,  KS,  KY,  lA,  NE,  OH,  OK,  TX. 
INCORPORATED  IN:  Kansas. 

Tri-State  Insurance  Conpany.  BUSINESS  ADDRESS:  Post  Office  Box  3269, 
Tul.sa,  OK  74102.  UNDERWRITING  LIMITATION  b/:  $4,262,000.  SURETY  LICENSES 
c/:  AL,  AZ,  AR,  00,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MN,  MS,  MO,  MT,  m, 
ND,  OK,  SD,  TN,  TX,  UT,  WA,  WY.  INCORPORATED  IN:  Oklahoma. 

Tri-State   Insurance   conpany  of   Minnesota.   BUSINESS   ADORESS: 

One  Itoundwind  Road,  Luverne,  MH  56156.  UNDERWRITING  UMITATION  b/: 

$2,556,000.  SUREIY  LICENSES  c/:  lA,  MN,  NE,  ND,  SD,  WI.  INCORPORATED  IN: 
Minnesota. 

Twin  City  Fire  Insurance  Conpany.  BUSINESS  ADDRESS:  Hartford  Plaza, 
Hartford,  CT  06115.  UtDERWRITING  LIMITATION  b/:  $5,592,000.  SURETY  LICENSES 
C/:  All  except  AS,  GU,  PR,  VI.  INCORPORATED  IN:  Minnesota. 

ULICO  CASUALTY  COMPANY.  BUSINESS  ADDRESS:  111  Meissachusetts  Avenue, 
NW,  Washington,  DC  20001.  UlCERWRITING  LIMITATION  b/:  $5,063,000.  SUREIY 
LICENSES  c/:  All  except  AS,  CA,  FL,  GU,  ID,  KY,  ME,  MA,  NH,  m,  NC,  PR,  RI, 
VT,  VI,  WY.  INCORPORATED  IN:  Delaware. 

Uniqard  Security  Insurance  Conpany. *1  BUSINESS  ADDRESS:  15805  N.E. 

24th  Street,   Bellevue,  WA  98008-2409.   UNDERWRITING  LIMITATION  b/: 

$7,303,000.    SURETY  LICENSES  c/:  All  except  AS,  GU,  NJ,  PR,  VI. 
INCORPORATED  IN:  Washington. 

Unicai  Insurance  Oompary.  BUSINESS  ADDRESS:  P.O.  Box  80439,  Lincoln,  NE 
68501.  UNDERWRITING  LIMITATION  b/:  $5,243,000.  SUREIY  LICENSES  c/:  00,  lA, 
KS,  MN,  MO,  M),  OK,  SD,  TX,  WY.  INCORPORATED  IN:  Nebraska. 

United  Capitol  Insurance  Conpany.  1400  Lake  Hearn  Drive,  Atlcinta,  GA 
30319"!  UND^JRITING  LIMITAI'IQN  b/:  $2,924,000.  SURETY  LICENSES:  AZ,  WI. 
INCCMORATED  IN:  Wisconsin. 

United  Fire  &  Casualty  Conpany.  BUSINESS  ADKIESS:  Post  Office  Box 
4909,  Cedar  Rapids,  lA  52407.  UNDERWRITING  LIMITATION  b/:  $5,972,000. 
SURETY  LICENSES  c/:  All  except  AL,  AS,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ME,  MA, 
MI,  NV,  NH,  NC,  PA,  PR,  RI,  TN,  VT,  VA,  VI,  WV.  INCORPORATED  IN:  Io*«. 


♦See  footnotes  at  end  of  Circular. 
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UNITED  NftnONftL  INSURftWCE  OOtgflMY.  BUSINESS  ADDRESS:  1737  Chestnut 
Street,  Philadelphia,  PA  19103.  Uli)HWRITING  UHITMION  b/:  $5,555,000. 
SUREMY  LICEIJSES  c/:  PA.  INOQRPORATn)  IN:  Pennsylvania. 

United  Pacific  Insurance  Oonpany.  BUSINESS  ADIXtESS:  4  Penn  Center 
Plaza,  Philadelphia,  PA  19103.  UNDBMRITING  UMITATICN  b/:  $11,574,000. 
SURETY  UCENSES  c/:  All.  INOCRPORATH)  IN:  Washington.     ~ 

United  Pacific  Insurance  Ccanpany  of  New  York.  BUSINESS  ADC»ESS:  4  Penn 
center  Plaza,  Philadelphia,  m  19103.  UMDQ»«inNG  IJMITAjnCN  j^: 
$1,591,000.  SUREaY  UCENSES  c/:  NY.  INCORPQRMH)  IN:  New  York. 

United  States  Fidelity  and  Guaranty  Ccnpany.  BUSINESS  ADDRESS:  Post 
Offici  b5c  1138;  Baltimore,  WD  21203.  uS^MRITING  LIMITATION  b/: 
$101,749,000.  SJRETY  LICENSES  c/:  All  except  AS,  GU,  PR.  INOQRPCRATED  IN: 
Heurylcind. 

United  States  Fire  Insurance  Ccnpany.  BUSINESS  ADDRESS:  305  Madison 
Ave.,  CN-1932,  Morristown,  NJ  07960.  UIDERWRITING  LIMITATION  b/: 
$24,246,000.  SURETY  LICENSES  c/i  All  except  AS,  GU.  INOORPORMBD  IN:  New 
York. 

UNIVERSAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  G.P.O.  Box  71338, 
San  Juan,  PR  00936.  UM)£RWRITING  LIMITATION  b/:  $2,149,000.  SURETY 
LICENSES  c/:  PR.  INOORFGRMTED  IN:  Puerto  Rico. 

Universal  Surety  Oonpany.  BUSINESS  ADDRESS:  Post  Office  Box  80468, 
Lincoln,  NE  68501.  UNDERWRITING  LIMITATION  b/:  $832,000.  SURETY  UCENSES 
c/:  AZ,  GO,  ID,  IL,  lA,  KS,  MI,  1«1,  NO,  MP,  tC,  IM,  M),  CH,  OR,  SD,  UT, 
WI,  WY.  INCORPORATED  IN:  Nebraska. 

Uni versed.  Surety  of  America.  BUSINESS  ADDRESS:  1812  Durham,  Houston, 
TX  77007.  UNDERifiRITING  UMITATION  b/t  $225,000.  SURETY  UCENSES  c/t  AR, 
TX.  INCORPORATED  IN:  Texas. 

UNIVERSAL  UtPEBWRITERS  INSURANCE  COMPANY.  BUSINESS  ADDRESS:  6363 
College  Blvd.  Overland  Park,  KS  66211.  U(D£I9«aTING  LIMITATION  b/: 
$22,638,000.  SURETY  UCENSES  c/:  All  except  AS,  GU,  PR,  VI.  INCORPORATED 
IN:  Missouri. 

Utica  Mutual  Insurance  Conpany.  BUSINESS  ADDRESS:  Post  Office  Box  530, 
Utica,  NY  13503.  UNDERWKITING  LIMITATION  b/:  $1,643,000.  SURETY  UCENSES 
c/:  All  except  AS,  GU,  PR,  VI.  INOQBFORAOSD  IN:  New  York. 

Vedley  Forge  Insuramce  Conpany.  BUSINESS  ADKIESS:  CNA  Plaza,  Chicago, 
IL  60685.  UNDERWRITING  LIMITATION  b/:  $4,230,000.  SURETY  UCENSES  c/:  All 
exc^t  AS,  GU,  HI,  PR,  VI.  INCORPORATED  IN:  Pennsylvania. 

VAN  TOL  SURETY  COMPANY,  INOORPORATH).  BUSINESS  ADDRESS:  424  Fifth 
Street,  P.  0.  Box  57  Brookings,  SD  57006.  UNDERWRITING  LIMITATION  ^: 
$149,000.  SURETY  UCENSES  c/:  SD.  INCORPORATED  IN:  South  Dakota. 

*See  footnotes  at  end  of  Circular. 
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Vigilant  Insurance  Conpany.  BUSINESS  ACORESS:  15  Mountain  View  Road, 
P.O.  Box  1615,  Warren,  NJ  07061-1615.  UMJERWRITING  LIMITATION  b/: 
$11,102,000.  SURETY  UCENSES  c/:  All  except  AS,  PR.  INO0RPORATH3  IN:  New 
York. 

Washington   Internationctl   Insurance   Cocpcuiy.  BUSINESS   AIXWESS: 

1930  Thoreau  Drive,   Suite  101,   Schaumburg,   IL  60173.   UNDERWRITING 

LIMITATION  b/:  $384,000.  SURETY  UCENSES  c/:  AZ,  CA,  PL,  IL,  MD,  MA,  MO, 
NY,  OH,  OR,  TX,  VA,  WA.  INCORPORArED  IN:  Arizona. 

West  American  Insurance  Conpany..  BUSINESS  AE©RESS:  136  North  Third 
Street,  Hamilton,  OH  45025.  UNDERIVRITING  LIMITATION  b/:  $42,247,000. 
SURETY  UCENSES  c/:  All  except  AK,  AS,  CT,  GU,  HI,  ME,  MT,  NH,  PR,  RI,  VT, 
VI,  WV.  INOORPORAJBD  IN:  California. 

Westchester  Fire  Insureince  Conpany.  BUSINESS  ADCSffiSS:  305  Madison 
Avenue,  a*-1932,  ^fc)rri3town,  NJ  07960.  UNDERWRITING  UMITATION  b/: 
$11,310,000.  SURETY  UCENSES  c/:  All  except  AS,  GU,  VI.  INOQRPORAm)  IN: 
New  York. 

The  Western  Casualty  and  Surety  Company.  1*  BUSINESS  ADC«ESS:  500  N. 
Meridian  St.,  Indianc^x>lis ,  IN  46204.  UNDERWRITING  LIMITATiON  b/: 
$17,134,000.  SURETY  UCENSES  c/:  All  except  AS,  CI,  GU,  HI,  ME,  MA,  NH, 
NY,  PR,  RI,  VT,  VA,  VI.  INCORPORATED  IN:  Kansas. 

The  Western  Fire  Insurance  Conpany.  1*  BUSINESS  ADDRESS:  500  N. 
Meridian  St.,  Indian^»lis,  IN  46204.  UNDERWRITING  LIMITATION  b/: 
$14,683,000.  SURETY  UCENSES  c/:  All  except  AL,  A3,  CT,  DE,  DC,  GA,  GU, 
HE,  IN,  lA,  ME,  MA,  NH,  NJ,  PR,  RI,  SC,  VT,  VI.  INCORPORATED  IN:  Kansas. 

Western  Surety  Company.  BUSINESS  AtDRESS:  101  South  Phillips  Avenue, 
Sioux  Falls,  g)  57192.  UNDERWRITING  UMITATION  b/:  $1,622,000.  SURETY 
UCENSES  c/:  All  except  AS,  GU,  PR,  VI.  INCORPORATED  IN:  South  Dakota. 

Westfield  Insurance  Conpany.  BUSINESS  ADDRESS:  Westfield  Center,  OH 
44251.  UNDERWRITING  UMITATION  b/:  $8,231,000.  SURETY  UCENSES  c/:  All 
except  AK,  AS,  CT,  GU,  HI,  ME,  NH,  PR,  VI.  (Existing  hwsiness  only  in  m. ) 
INCORPORATED  IN:  Ohio. 

Westfield  National  Insurance  Conpany.  BUSINESS  ADDRESS:  Westfield 
Center,  OH  44251.  UNDERWRITING  LIMITATION  b/:  $3,009,000.  SURETY  UCENSES 
c/:  lA,  OH.  IiMCC»PORATED  IN:  Ohio. 


*See  footnotes  at  end  of  Circular. 
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CXMPANIES  HOIDING  CERTIFICMES  CF  AUTHORTIY  AS  AOCEPTABIE 
REINSURING  CXDMPANIES  UtDER  31  CFR,  Part  223.3(b)  REVISED 
SEPTEMBER  1,  1978  (See  Note  (e)) 


Alliance  Assurance  Corpany,  Limited,  U.S.  Branch.  BUSINESS  ADDRESS: 
15  Mountain  View  Road,  P.O.  Box  1615,  Warren,  NJ  07061-1615.  UNDERWRITING 
LIMITATION  b/:  $4,221,000. 

Frankona  Reinsurance  c:cnpany,  U.S.  Branch.  BUSINESS  ADDRESS:  P.O.  Box 
4190691  Kansas  City,  Fo64141^^6070^  UNDERWRITING  LEMITATICN  V: 
$2,078,000. 

The  London  Assurance,  U.S.  Branch.  BUSINESS  ADDRESS:  15  Mountain  View 
Road,  P.O.  Box  1615,  Warren,  NJ  07061-1615.  UICEBWEOTING  UMITATICW  h/i 
$8,243,000. 

Munich  Reinsurance  (Joirpany,  U.S.  Branch.  BUSINESS  ADDRESS: 
56U  Lexington  Avenue,  New  YorJc,  NX  10022.  UNDERWRITING  LIMITATION  h/i 
$24,223,000. 

The  Sea  Insurance  C^cnpany,  Limited,  U.S.  Branch.  BUSINESS  ADDRESS: 
15  Mountain  View  Road,  P.O.  Box  1615,  Warren,  NJ  07061-1615.  UNDERWRITING 
LIMITATION  b/:  $4,732,000. 

Sun  Insurance  Office,  Limited,  U.S.  Branch.  BUSINESS  ADDRESS: 
15  ^kxlntain  view  Road,  P.O.  Box  1615,  Warren,  NJ  07061-1615.  UNDERWRITING 
LIMITATION  b/:  $8,106,000. 

Swiss  Reinsurance  Conpany,  U.S.  Branch.  BUSINESS  ADDRESS:  237  ParJc 
Avenue,  New  York,  NY  10017.  UNDERWRITING  LIMITATION  b/:  $26,187/000. 

The  Tolcio  Marine  and  Fire  Insurance  Conpany,  Limited,  U.S.  Branch. 
BUSINESS  ADDRESS:  55  Water  Street,  New  York,  N5f  10041.  UNDERWRITING 
UMITATION  b/:  $6,126,000. 

Trans  Pacific  Insurance  Conpany.  BUSINESS  ADDRESS:  55  Water  Street, 
New  York,  NY  1U041.  UNDERWRITING  LIMITATION  b/:  $597,000. 

"Winterthur"  Swiss  Insurance  (ajnpany,  U.S.  Branch.  BUSINESS  ADDRESS: 
One  World  Trade  Center,  Suite  8911,  New  York,  NY  10048.  UNDERWRITING 
LIMITATION  b/:  $12,380,000. 

Zurich  Insurance  Conpany,  U.S.  Branch.  BUSINESS  ADDRESS:  231  North 
Martingale  Road,  Schauniburg,  IL  60196.  UNDERWRITING  LIMITATION  b/< 
$34,065,000. 


*See  footnotes  at  end  of  Circular. 
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FoonKnES 


1*    License  information  is  not  current.    Confixmation  regarding  v^tet^her 
a  coopany  is  licensed  for  surety  in  a  particular  state  may  be  obtained 
from  that  SUtte's  Department  of  Insuranoe. 

2*    ContTcbctor's  Bonding  and  Insurance  Ocnpany  does  business  in  the  State 
of  c:alifomia  as  CBIC  Beading  and  Insurance  Conpany. 

3*     Hartford  Insurance  Ccnpany  of  Alabama  changed  its  name  to  Heo^ord 
Insurcuice  Conpany  of  Connecticut,  effective  December  31,  1987, 

4*     MOTOR  CLUB  CF  AMERICA  INSURANCE  COMPANY  charged  its  nane  to  MCA 
Insurance  Conpasiy^  ^fective  May  1,  1988. 


NOTES 


(a)  All  Certificates  of  Authority  exgixe  June  30,  and  eure  renewable 
July  1,  annually.  Ccnpanies  holding  Certificates  of  Authority  as 
acceptable  sureties  on  Federed.  bonds  are  cdso  acceptable  as  reinsuring 
coRpcinies. 

(b)  Treasury  requirements  do  not  limit  the  penal  sum  (face  anount)  of 
bonds  v^ich  surety  oonpanies  may  provide.  However,  when  the  penal  sum 
exceeds  a  conpany 's  Underwriting  Limitation,  the  excess  must  he  protected 
by  oo-insuranoe,  reinsurance,  or  other  methods  in  accordance  with  Treasury 
Circular  297,  Revised  September  1,  1978  (31  CFR  Section  223.10,  Section 
223.11).  Trecisury  refers  to  a  bond  of  this  t^pe  as  an  Excess  Risk.  When 
Excess  Risks  on  bor)ds  in  favor  of  the  United  States  are  protected  by 
reinsurance,  such  reinsurance  is  to  be  effected  by  use  of  a  Treasury 
reinsurance  form  tx>  be  filed  with  the  bond  or  within  45  days  thereafter. 
In  protecting  such  excess,  the  limitation  in  force  on  the  day  in  vAiich 
the  bond  vas  provided  will  govern  absolutely. 

(c)  A  surety  conpany  nust  be  licensed  in  the  State  or  other  area  in 
wiiich  it  provides  a  bond,  but  need  not  be  licensed  in  the  State  or  other 
eurea  in  which  the  principal  resides  or  v*iere  the  contract  is  to  be 
performed  (28  (Dp.  Atty.  Gen.  127,  Dec.  24,  1909;  31  CFR  Section  223.5(b)). 
The  term  "other  aurea"  includes  the  District  of  (jolund^ia,  American  Samoa, 
Guan,  l>uerto  Rico,  and  the  Virgin  Islcinds. 
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(d)  FEDERAL  PROCESS  AC3MS:  Treasury  approved  surety  cxxrpanies  are 
required  to  ^)point  Federal  process  agents  in  acxx)rd  with  31  U.S.C.  9306  cind  31 
CFR  224  in  the  following  districts:  Where  the  principal  resides;  vAiere  the 
obligation  is  to  be  performed;  and  in  the  Distxict  of  Colurnbia  where  the  bond  is 
returnable  or  filed.  No  process  agent  is  required  in  the  State  or  other  area 
where  the  cotpany  is  inoorporat:ed  (31  (3*R  Section  224.2).  The  nane  and  address 
of  a  particulcir  surety's  process  agent  in  a  particuleur  Federeil  Judicial  District 
may  be  obtained  from  the  Clerk  of  the  U.S.  District  Court  in  that  district. 
Cnie  ^jpointment  documents  eure  on  file  with  the  clerks. )  (NOTE:  A  surety 
conpany's  underwriting  agent  vrtio  furnishes  its  bonds  may  or  may  not  be  its 
authorized  process  agent. ) 

SERVXCE  OF  PROCESS:  Process  should  be  served  on  the  Federeil  process  agent 
a^xDinted  by  a  surety  in  a  judicial  disnj^cict,  except  where  the  i^jpointment  of 
such  agent  is  pending  or  during  the  absence  of  such  agent  from  the  district. 
Only  in  the  event  an  agent  has  not  been  duly  appointed,  or  the  appointment  is 
pending,  or  the  agent  is  absent  from  the  distxict,  should  process  be  served 
directly  on  the  Clerk  of  the  court  pursuant  to  the  provisions  of  31  U.S.C.  9306. 

(e)  Conpanies  holding  Certificatjes  of  Authority  as  acceptable  reinsuring 
conpanies  are  acceptable  only  as  reinsuring  coopanies  on  Federal  bonds. 

|FR  IKic.  8{l-142r8  Filed  8-30-68;  8:45  om] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart45 

Federal  Acquisition  Regulation  (FAR); 
Plant  Clearance  Policies 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(CSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Re^^ulatory  Council  are 
considering  changes  to  Federal 
Acquisition  Regulation  (FAR)  Part  45  to 
clarify  FAR  plant  clearance  policies  and 
procedures. 

date:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  August  30, 
1966  to  be  considered  in  ttie  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  ft  F  Streets  NW., 
Room  4041,  Washington.  DC  20405. 
Please  cite  FAR  Case  68-30  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT. 

Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  CS  Building,  Washington. 
DC  20405.  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Councils  propose  changes  tu  (1) 
FAR  45.60C-5,  Instructions  for  preparing 
and  submitting  inventory  schedules,  to 
require  that  ha7.ardou8  material  or 
property  contaminated  with  hazardous 
material  must  be  clearly  identified  on 
inventor}'  schedules;  (2)  FAR  45.008-7. 
Reimbursement  of  costs  for  transfer  of 
contractor  inventory,  and  45.608-8, 
Report  of  excess  penionai  property  (SF 
120)  to  clarify  guidance  regarding 
transportation  costs  and  packing, 
crating,  and  handling  costs;  and  (3)  FAR 
45.e08-5(f)  regarding  construction  and 
construction-related  architect-engineer 
materials  since  it  does  not  contain 
special  screening  procedures  and  is 
duplicative  of  other  portions  of  FAR 
Subpart  45.6.  Several  changes  are  also 
proposed  to  FAR  section  45.014, 
Subcontractor  inventory.  Section 
45.01 4(c)  is  proposed  to  be  amended 
since  it  contlicts  with  section  45.61 4(b), 
and  additional  guidance  is  being  added 


to  address  excess  subcontractor 
inventory.  Revision  to  Standard  Form 
(SF)  1423,  Inventory  Verification  Survey, 
is  proposed  to  corr«H:t  inconsistencies  to 
expand  the  examples  of  property'  tjpes 
requiring  special  processing.  A  copy  of 
the  proposed  rcvisr^d  form  is  available 
by  contacting  the  FAR  Secretariat. 

B.  Regulatory  Flexibility  Act 

Analysis  of  the  proposed  revision 
indicates  that  it  is  not  a  "si<;;nirirant 
revision"  as  defined  in  FAR  1.501,  i.e.,  it 
does  not  alter  the  substantive  meaning 
of  any  coverage  in  the  FAR  having  a 
signiHcant  cost  or  administrative  impact 
on  cor  tractors  or  offerors,  or  have 
significant  effect  beyond  the  internal 
operating  procedures  of  the  issuing 
agencies. 

Accordingly,  and  consistent  with 
section  1212  of  Pub.  L  98-525  and 
section  302  of  Pub.  L  08-577  pertaining 
to  publication  of  proposed  regulations 
(as  implemented  in  F/\R  Subpart  1.5. 
Agency  and  Public  Participation) 
solicitation  of  agency  and  public  views 
on  the  proposed  revision  is  not  required. 
Since  such  solicitation  is  not  required, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq  )  does  not  apply. 

C.  Papenvork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-611)  docs  not  apply  because  the 
proposed  rule  does  not  impose 
recordkeeping  or  information  collection 
requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  41  U.S.C. 
3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  45 

Government  procurement 

Dated:  June  20. 1988. 

Harry  S.  Rosiiikki. 

Actinf!  Director.  Office  of  Ftderal  Acquisition 
and  Rfgiiliitory  Policy . 

Therefore,  it  is  proposed  that  48  CFR 
Part  45  be  amended  as  set  forth  below: 

PART  45— GOVERNMENT  PROPERTY 

1.  The  authority  citation  for  Part  45 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  4ro(r):  10  U.S.C 
Chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  4ij.fi06-5  is  amended  In 
paragraph  (d)(3)  by  adding  a  second 
sentence  to  read  as  follows: 

4S.606-5    Instructions  for  preparing  and 
submitting  sctieduies  of  contractor 
inventory. 

(a)  •  •  • 

(3)  *  *  *  In  additiorx,  hazardous 
material  or  property  contaminated  with 


hazardous  material  shall  be  identified  as 
to  the  type  of  hazardous  material. 

•  *        •        •        * 

45.608-5    (Amended] 

3.  Section  45608-5  is  amended  by 
removing  paragraph  (f). 

4.  Section  45.608-7  is  revised  to  read 
as  follows: 

4S.S08-7    Reimbursement  of  costs  for 
transfer  of  contractor  inventory. 

The  contracting  agency  shall  not  be 
reimbursed  for  the  acquisition  cost  of 
any  properly  sc;lected  by  another  agency 
or  for  overhead  or  administrative  costs 
associated  with  such  property.  The 
transferee  will  pay  any  transportation 
costs  that  are  not  the  contractor's 
responsibility.  Costs  for  packi:ig. 
crating,  preparation  for  shipment,  and 
loading  of  contractor  inventory  are 
chargeable  to  the  contract  for  assets 
subject  to  the  Government  property 
clauses  at  52.245-2.  Government 
Property  (Fixed-Price  Contracts)  and 
52.245-5.  Government  Property  (Cost- 
Reimbursement.  Timc-and-Maferial,  or 
Labor-Hour  Contracts),  and  such  costs 
are  ordinarily  included  in  the 
contractor's  settlement  proposal  for 
termination  inventory'.  The  transferee 
will  pay  such  costs  for  property  subject 
to  52.215-7,  Government  Property 
(Consolidated  Facilities),  or  52.245-10, 
Government  Property  (facilities 
Acquisition),  or  52.245-11,  Government 
Property  (Facilities  Use),  unle? s  such 
costs  are  otherwise  the  contractor's 
responsibility.  The  contract 
administration  office  i9  responsible  for 
obtaining  packing,  crating,  and  handling 
ser\'ices.  To  accelerate  plant  clearance, 
the  transferee  shall  irclade  all 
appropriate  data,  includirig  funding 
data,  in  the  transfer  or  shipping 
document. 

5.  Section  4f>  608-8  is  amendc?d  in 
paragraph  (b)  by  revising  Items  5. 13. 17, 
and  paragraph  (3)  of  Item  18  to  rend  as 
follows: 

45.600-8    Report  of  excess  personal 
property  (SF  120). 

•  *        •        •        • 

(b)  All  items  on  the  form  arc  self- 
explanatory,  except  as  follows: 

Item  5,  To.  Enter  the  name(&)  and 
addre8s(es)  of  the  screening  agencies  or 
the  GSA  regional  office  cognizant  of  the 
location  of  the  property.  (ADPC,  except 
supply  items  under  $1,500,  is  reported  to 
the  Central  Office  GSA.) 

Item  13.  FSC  group  number,  if  known. 
If  inventory  schedules  contain  multiple 
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FSC  groups,  insert  "See  Inventory 
Schedules." 


Hem  17,  Surplus  release  date  (see 
45.G08-2). 

•  •  *  *  * 

Item  18,  *  *  *  The  following  notation: 
"It  is  imperative  that  fund 
appropriations  for  the  transportation  of 
the  materials  be-furnished  with  the 
transfer  order."  If,  pursuant  to  45.608-7, 
the  transferee  is  responsible  for  funding 
packing,  crating,  and  handling,  include 
this  additional  notation:  "Fund 
appropriations  for  packing,  crating,  and 
handling  of  inventory  described  herein 
must  also  be  provided  by  the 
transferee." 
***** 

6.  Section  45.614  is  amended  in 
paragraph  (a)  by  removing  the 
parenthetical  reference  "(see  49.108)" 
and  inserting  in  its  place  the  reference 
"(see  49.108-4)":  by  adding  in  paragraph 
(b)  a  fifth  sentence;  by  removing  in 
paragraph  (c)  the  first  sentence;  and  by 
revising  paragraph  (d)  to  read  as 
follows: 

45.614    Sut>contractor  inventory. 

*        *        *        *        *     « 

(b)  *  *  *  This  includes  review  and,  if 
necessary,  physical  survey  of 
subcontractor  inventory  that  is 
contained  in  a  termination  settlement 
proposal  to  assure  that  it  is  physically, 
technically,  and  quantitatively  allocable 
to  the  contract,  and  cannot  be 
reasonably  diverted  to  other  work  of  the 
subcontractor. 
***** 

(d)  Contract  administration  offices 
shall  assure  that  prime  contractors  have 
performed  adequate  allocability  reviews 
of  subcontractor  inventory  and  have 
determined  that  materials  reasonably 
usable  on  other  prime  or  subcontractor 
work  are  not  included  in  a  termination 
settlement  proposal.  The  plant  clearance 
officer  for  the  prime  contractor  plant  is 
responsible  for  determining  the 
adequacy  of  screening,  allocability 
reviews,  and  proper  crediting  of 
proceeds  for  the  disposal  of 
subcontractor  inventory  by  the  prime 
contractor.  Assistance  should  generally 
be  secured  fromother offices  for 
verification,  determination  of 


allocability,  local  screening,  and  plant 
clearance  action  when  property  is 
located  outside  the  geographic  area  of 
the  cognizant  contract  administration 
office. 

[PR  Doc.  8»-14687  Filed  6-30-«8:  8:45  am] 
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48  CFR  Part  53 

Federal  Acquiaition  Regulation  (FAR); 
Improvements  to  Standard  Fonn  255 

AGENCIES:  Department  of  Defense 
(DoD).  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule;  notice  of 
availability  and  request  for  comment. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
proposing  to  revise  Standard  Form  (SF) 
255,  Architect-Engineer  and  Related 
Services  Questionnaire  for  Specific 
Projects,  to  provide  space  for  interested 
parties  to  enter  information  on  number 
and  discipline  of  consultant  personnel 
proposed  for  a  specific  project,  and  the 
name  and  telephone  number  of  the 
individual  to  be  contacted  as  a 
reference. 

DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  August  30, 
198a 

ADDRESS:  Interested  parties  may  obtain 
copies  of  the  proposed  instructions  to 
revise  SF  255  from  the  FAR  Secretariat 
and  written  comments  should  be 
submitted  to:  General  Services 
Administration,  FAR  Secretariat  (VRS), 
18th  &  F  Streets  NW.,  Room  4041, 
Washington,  DC  20405. 

Please  cite  FAR  Case  87-21  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington, 
DC  20405,  (202)  523--I755. 
SUPPlfMENTARY  INFORMATION: 

A.  Background 

The  proposed  revisions  to  Standard 
Form  (SF)  255,  Architect-Engineer  and 
Related  Services  (^estionnaire  for 
Specific  Projects,  would  (1)  request  and 
provide  space  in  Block  No.  4  on  the  SF 


for  interested  firms  to  enter  information 
on  number  and  discipline  of  consultant 
personnel  proposed  for  use  on  a  specific 
project,  and  (2)  request  and  provide 
space  in  Block  8  on  the  SF  to  enter  the 
name  and  phone  number  of  individual  to 
contact  for  reference.  This  information 
will  assist  in  the  evaluation  of 
individual  firms  and  eliminate  the 
burden  of  having  to  collect  the 
information  at  a  later  date  by  other 
means. 

B.  Regulatory  Flexibility  Act 

Analysis  of  the  proposed  revision 
indicates  that  it  is  not  a  "significant 
revision"  as  defined  in  FAR  1.501-1.  i.e.. 
it  does  not  alter  the  substantive  meaning 
of  any  coverage  in  the  FAR  having  a 
significant  cost  or  administrative  impact 
on  contractors  or  offerors  or  a 
significant  effect  beyond  the  internal 
operation  procedures  of  the  issuing 
agencies.  Accordingly,  and  consistent 
with  section  1212  of  Pub.  L  98-525  and 
section  302  of  Pub.  L  98-577  pertaining 
to  publication  of  proposed  regulations 
(as  implemented  in  FAR  Subpart  1-5, 
Agency  and  Public  Participation), 
solicitation  of  agency  and  public  views 
on  the  proposed  revision  is  not  required. 
Since  such  solicitation  is  not  required, 
the  Regulatory  Flexibility  Act  (Pub.  L  96 
354)  does  not  apply. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  is  deemed  to  apply  because  the 
proposed  rule  requests  that  interested 
firms  provide  certain  information  and 
provides  space  on  the  standard  form  to 
enter  the  requested  information. 
Accordingly,  an  approval  of  OMB 
Control  No.  9000-0005  paperwork 
clearance  has  been  submitted  to  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq.  Comments 
concerning  the  OMB  Control  9000-0005 
for  OMB  approval  were  invited  through 
a  May  25, 1988,  Federal  Register  notice 
(53  FR  18875). 

List  of  Subjects  in  48  CFR  Part  S3 

Government  procurement. 

Dated:  )une  21. 198S. 
Harris  S.  Rosinsid, 

Acting  Director,  Office  of  Federal  Acquisition 

and  Regulatory  Policy. 

(FR  Doc.  8»-14688  Filed  &-30-88;  8:45  am) 
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DEPARTMENT  OF  EDtJCATION 

34  CFR  Parts  602  and  603 

Secretary's  Procedures  and  Criteria 
for  Recognition  of  Accrediting 
Agencies 

agency:  Department  of  Fxlucation. 
ACnow;  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  concerning  the  criteria  and 
procedures  for  the  Secretary's 
recognition  of  accrediting  agencies  for 
post-secondary  purposes.  These  changes 
clarify  current  regulations,  place  greater 
emphasis  upon  assessment  of 
educational  effectiveness  by  accrediting 
bodies,  highlight  the  responsibilities  of 
accrediting  agencies  for  encouraging  the 
truthfulness  of  institutional  claims,  and 
encourage  accrediting  agencies  and 
associations  to  take  into  account  each 
other's  accrediting  actions.  These 
changes  enhance  the  Secretary's  ability 
to  judge  those  agencies  that  are  reliable 
authorities  as  to  the  quality  of  education 
or  training  offered.  Through  elimination 
or  simplification  of  current  regulations, 
the  changes  also  reduce  the  burden  on 
accrediting  agencies  that  apply  for 
recognition. 

EFFECTIVE  DATE:  These  regulations  take 
effect  45  days  after  publication  in  the 
Federal  Register  or  later  if  Congress 
takes  certain  adjournments,  with  the 
exception  of  §  602.3.  Section  602.3  wiU 
become  effective  after  the  information 
collection  requirements  contained  in 
that  section  have  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980.  Organizations 
and  individuals  desiring  to  submit 
comments  on  the  informatipn  collection 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Room  3002,  New 
Executive  Office  Building,  Washington, 
DC  20503;  Attention:  James  D.  Houser.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT 

H.  Reed  Saunders,  Office  of 
Postsecondary  Education,  US 
Department  of  Education,  (Room  3012, 
ROB-3)  400  Maryland  Avenue,  SW., 
Washington,  DC  20202.  telephone 
number  (202)  732-4922. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  revise  procedures  and 
criteria  for  the  Secretary's  recognition  of 
accrediting  agencies.  Recognition  is 
based  on  the  Secretary's  determination 
that  accrediting  agencies  are  reliable 


authorities  concerning  the  quality  of 
education  or  training  offered  by  the 
postsecondary  educational  institutions 
or  programs  within  the  agencies' 
respective  scopes  of  operation. 

Accreditation  of  postsecondary 
institutions  or  postsecondary  programs 
of  institutions  by  agencies  recognized  by 
the  Secretary — or  one  of  the  statutory 
substitutes  for  it — is  a  status  that  is  a 
prerequisite  for  eligibility  for  many 
types  of  Federal  financial  assistance  for 
those  institutions  or  programs  and  for 
the  students  enrolled  in  those 
institutions  or  programs. 

An  accrediting  agency  that  desires  to 
be  recognized  by  the  Secretary  submits 
a  petition  addressing  the  criteria  and 
procedures  in  these  regulations.  If  the 
Secretary  recognizes  an  accrediting 
agency,  the  recognized  agency  will  need 
to  petition  periodically  for  contimied 
recognition. 

To  help  ensure  that  Federal  money 
devoted  to  postsecondary  education  is 
spent  wisely,  the  Secretary  is  using  the 
Secretary's  legal  authority  for 
recognition  of  accrediting  agencies  to 
improve  the  quality  of  postsecondary 
education. Although  educational  quality 
is  primarily  the  responsibility  of  the 
institutions  themselves,  and  secondarily 
of  private  regulatory  bodies  established 
by  the  institutions  as  well  as  of  local 
and  State  governments,  the  Secretary 
has  a  stewardship  responsibility  to 
ensure  tiiat  Federal  monies  are  used  at 
institutions  or  in  programs  that»meet 
certain  standards  with  regard  to  quality. 
As  a  principal  means  of  accomplishing 
this  objective.  Congress  has  given  the 
Secretary  the  statutory  responsibility  for 
publishing  periodically  a  list  of 
nationally  recognized  accreditiog 
agencies  that  the  Secretary  determines 
to  be  reliable  authorities  as  to  the 
quality  of  education  offered. 

As  one  of  his  first  initiatives  upon 
taking  office,  the  Secretary  requested 
the  National  Advisory  Committee  on 
Accreditation  and  Institutional 
Eligibility  (NACAIE)  to  undertake  a 
comprehensive  review  of  the  criteria 
used  by  the  Secretary  to  recognize 
accrediting  agencies.  The  NACAIE 
prepared  recommendations  which  were 
submitted  to  the  Secretary  at  its 
December  1986  meeting. 

The  NACAIE  recommendations 
included  a  number  of  modifications  in 
the  existing  criteria,  but  the  NACAIE 
concluded  that  the  "triad"  of 
institutional  eligibility— the  phrase  used 
to  describe  the  partnership  of  the 
Federal  Government,  State 
governments,  and  accrediting 
agencies — is  working  reasonably  well 
and  remains  the  most  effective  and 
workable  system  available  for  the 


evaluation  of  postsecondary  educational 
institutions  and  practices.  The  intention 
of  the  recommendations  developed  by 
the  NACAIE  was  to  preserve  the 
voluntary,  self-regulatory  character  of 
accreditation,  while  providing  those 
working  within  the  system  with  the 
encouragement  and  the  support  to  meet 
the  challenge  of  improving  the  quality  of 
postsecondary  education,  as  measured 
through  the  assessment  of  educational 
effectiveness.  The  Secretary  agreed  with 
this  basic  strategy  and  charged  the 
Assistant  Secretary  for  Postsecondary 
Education  with  revising  the  current 
regulations  based  upon  the  NACAIE 
recommendations. 

On  September  8, 1987,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  Part  602  in  the 
Federal  Register  (52  FR  33908). 

Summary  of  Major  Proposed  Changes 

The  NPRM  included  a  discussion  of 
the  major  issues  addressed  by  the 
proposed  regulations.  The  following  is  a 
brief  summary  of  the  proposed  major 
changes  contained  in  the  NPRM  to  the 
existing  criteria  and  procedures: 

1.  The  regulations  would  place  greater 
emphasis  upon  the  consistent 
assessment  of  documentable  student 
achievement  as  a  principal  element  in 
the  accreditation  process. 

2.  An  accrediting  body  would  be 
required  to  refuse  to  accept  for 
accreditation  or  preaccreditation.  for  a 
twelve  month  period,  an  institution  or 
program  that  was  affected  by  an 
adverse  action  of  another  accrediting 
body.  If  two  agencies  had  granted  status 
to  the  same  institution,  and  one  of  them 
withdrew  that  status,  the  other  agency 
would  be  required  to  review  promptly 
the  status  it  had  granted  to  the 
institution. 

3.  Accrediting  agencies  would  be 
required  to  adopt  and  act  upon 
guidelines  for  examining  an  institution's 
or  program's  representations  of  its 
programs,  practices,  and  student 
achievements. 

4.  Accrediting  agencies  would  be 
required  to  agree  in  writing  to  notify  the 
Secretary  within  30  days  of  each  of  their 
decisions  to  deny  or  withdraw 
accreditation  or  preaccreditation  of  an 
institution  or  program  or  to  place  an 
institution  or  program  on  public 
probation. 

5.  A  new  criterion  would  be  added 
concerning  the  obligations  of  agencies 
that  accredit  institutions  that  admit 
students  on  the  basis  of  their  "ability  to 
benefit"  instead  of  a  high  school 
graduation  diploma  or  G.E.D.  certificate. 

6.  The  scopes  of  recognition  of  the 
agencies  listed  by  the  Secretary  would 
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be  restricted  solely  to  the  postsecondary 
level  of  education. 

7.  In  an  effort  to  reduce  burden  on 
agencies,  several  criteria  largely  relating 
to  accreditation  procedures  would  be 
eliminated,  and  the  maximum  period  of 
recognition  would  be  changed  from  four 
to  five  years. 

Changes  Resulting  From  Public 
Comment 

As  result  of  the  comments  received  on 
the  NPRM  and  as  discussed  in  detail  in 
the  Analysis  of  Comments  and  Changes 
section  which  follows,  the  Secretary  has 
made  the  following  significant  changes 
in  the  final  regulations. 

1.  The  requirement  that  accrediting 
agencies  impose  a  twelve-month 
moratorium  on  granting  accreditation 
status  to  an  institution  or  program 
receiving  an  adverse  action  by  another 
recognized  agency  has  been  eliminated. 
Instead,  agencies  are  called  on  to  take 
such  adverse  actions  into  account  when 
considering  whether  to  grant  the  status 
of  accreditation  or  pre-accreditation. 

2.  The  criterion  relating  to  the  use  of 
guidelines  to  ensure  honesty  of 
institutional  representations  is  changed 
to  eliminate  the  necessity  for  the 
adoption  and  implementation  of  those 
guidelines.  Agencies  are  given  greater 
flexibility  in  defining  and  assessing 
appropriate  institutional  disclosure  in 
their  respective  fields  of  operation. 

3.  Section  602.17  has  been  retitled 
"Focus  on  educational  effectiveness," 
and  the  wording  of  the  section  has  been 
revised  to  address  commentcrs' 
concerns  about  the  limits  of  the 
Secretary's  authority. 

4.  The  requirement  concerning 
reporting  agency  actions  to  the 
Secretary  has  been  modified  to 
eliminate  the  necessity  for  reporting 
denials  of  initial  accreditation  status 
and  actions  that  are  subject  to  appeal. 

5.  The  requirement  for  certain 
accrediting  agencies  to  develop  criteria 
covering  preadmission  counseling  and 
testing  for  students  admitted  based  on 
"ability-to-benefit"  has  been  deleted, 
and  the  area  of  "ability-to-benefit"  is 
instead  addressed  in  the  contexts  of 
ediicational  effectiveness  (Section 
602.17)  and  agency  practices  (Section 
(602.13). 

6.  Several  current  requirements  for 
accrediting  agencies,  omitted  from  the 
NPRM,  were  restored:  publication  of  the 
agency's  next  regularly  scheduled 
review  of  an  institution  or  program; 
publication  of  procedures  for  review  of 
complaints  against  accredited 
institutions  or  programs:  public 
representation  on  accrediting  bodies; 
and  advance  public  notice  of  proposed 
or  revised  accreditation  standards  along 


with  the  opportunity  for  public  comment 
upon  them  prior  to  their  adoption. 

Analysis  of  Conmients  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  212  parties  -    , 
submitted  comments  on  the  pro[>osed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Major  issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
final  regulations  referenced  in 
parentheses.  Other  substantive  issues 
are  disclissed  under  the  section  or 
subsection  of  the  regulations  to  which 
they  pertain.  Technical  and  other  minor 
changes — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Focus  on  Educational  Effectiveness 
(§602.17) 

Comments:  The  criterion  requiring 
accrediting  agencies  to  place  a 
substantial  emphasis  upon  assessment 
of  student  achievement  in  the 
accreditation  process  drew  the  greatest 
number  of  comments.  Most  of  the 
commenters  indicated  that  they  could 
not  accept  the  criterion  as  written, 
although  a  number  of  commenters 
specifically  stated  that  the  basic 
principles  are  supportable.  Some  felt 
that  the  existing  regulations  adequately 
covered  the  intent  of  the  proposed  new 
criterion.  They  stated  their  perception 
that  the  proposal  differed  markedly  from 
the  1986  recommendations  adopted  by 
the  National  Advisory  Committee  on 
Accreditation  and  Institutional 
Eligibility  (NACAIE)  regarding 
assessment  of  educational  outcomes  in 
accreditation,  and  some  commenters 
asked  that  the  criterion  be  revised  to 
relate  more  closely  to  those 
recommendations.  Some  commenters 
stated  that  the  proposed  criterion  has 
the  effect  of  placing  departmental 
requirements  directly  upon  educational 
institutions,  which  they  felt  the 
Secretary  is  explicitly  prohibited  by  law 
from  doing.  They  felt  that  the  Secretary, 
in  adopting  this  criterion,  w^as  directly 
specifying  educational  standards,  which 
they  again  viewed  as  prohibited  by  law. 

Many  commenters  objected  to  the 
criterion's  possible  implication  that 
assessment  of  student  achievement  is 
the  only  educational  evaluation 
technique  that  can  be  used  to  establish 
the  reliability  of  an  accrediting  agency 
concerning  assessment  of  educational 
quality.  They  indicated  that  the 
language  ot  the  criterion  was  too 
inflexible  to  take  into  account  the  fact 
that  the  science  of  educational 


assessmftnt  is  still  in  the  developmental 
.stages  within  the  higher  education 
community.  They  also  staled  that  such 
assessment  is  not  applicable  to  the 
entire  range  of  postsecondary 
institutions  or  educational  goals  but  is 
more  suited  to  programs  directed  at 
immediate  employment  of  graduates. 
One  commenter  stated  that  the  use  of  a 
single  approach  to  educational 
evaluation  would  "grossly  distort"  the 
wide  range  of  available,  effective 
assessment  procedures.  Several 
commenters  indicated  their  fears  that 
the  criterion  would  "homogenize" 
education  and  prevent  future  evolution 
of  valid  educational  assessment 
techniques  by  accrediting  agencies. 

Some  commenters  described  the 
difficulty  that  this  criterion,  or  parts  of 
it,  would  create  for  their  particular  kinds 
of  programs  and  students,  especially 
with  regard  to  the  reporting  of 
employment.  Several  commenters  felt 
the  language  of  the  criterion  was 
unclear.  They  had  specific  questions 
regarding  the  application  of  it  to  their 
own  particular  situations,  whether  as  an 
institution  or  accrediting  agency. 

Some  commenters  suggested  the 
broadening  of  the  concept  from  focusing 
upon  assessment  of  student 
achievement  to  focusing  upon 
educational  effectiveness.  Many 
commenters  objected  to  the  assuiffption 
they  perceived  in  the  proposed 
regulations  that  accrediting  agencies 
currently  are  not  involved  in  assessment 
of  educational  achievement.  Some 
commenters  felt  that  enforcement  of  the 
criterion  would  place  unnecessary 
burdens  on  institutions. 

Two  commenters  suggested  that  the 
educational  mission  of  the  institution  be 
considered  in  the  assessment  of 
outcomes,  to  allow  for  institutional 
differences. 

A  number  of  commenters  objected  to 
the  reference  to  testing  as  the  only 
example  given  of  means  of  assessing 
student  achievement.  They  did  not  want 
preeminence  given  to  any  one  method  of 
assessment  when  many  approaches  are 
available. 

Discussion:  The  Secretary  reaffirms 
the  importance  of  considering 
assessment  of  educational  effectiveness 
in  the  accreditation  process.  One  of  the 
principal  purposes  in  reissuing 
regulations  in  this  area  is  to  emphasize 
this  importance.  To  fulfill  this  objective, 
the  Secretary  desires  to  clarify  the 
currently  used  criterion  regarding 
educational  outcomes  as  was 
recommended  by  the  National  Advisory 
Council  on  Accreditation  and 
Institutional  Eligibility  in  December  of 
1986.  In  doing  so,  the  Secretary  is  also 
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reinforcing  a  current  trend  within  the 
posfsecondary  educational  community 
and  recognizing  that  accrediting  bodies 
already  are  moving  in  the  direction  of 
strengthening  their  assessment  of 
educational  effectiveness. 

The  commenters  have  provided  a 
healthy  discussion  of  the  issues.  In 
several  instances  it  appeared  as  if  the 
Secretary's  intentions  were  not  fuUy 
understood.  This  highlighted  the  need 
for  the  Secretary  to  convey  more  clearly 
the  flexibility  that  exists  within  this 
criterion.  These  final  regulations  do  not 
lock  accrediting  agencies  into  a 
particular  methodology,  or  impose 
burdensome  directives  on 
postsccondary  educational  institutions. 
They  focus  on  the  need  for  accrediting 
agencies  to  use  educational  outcomes  as 
a  principal  measure  of  the  quality  of 
education  or  training  offered  by  an 
institution  or  program  seeking  to  obtain 
or  continue  accredited  status.  The 
means  of  accomplishing  this  objective 
are  outlined  in  Section  602.17  of  the 
regulations.  This  section  calls  for 
accrediting  agencies  to  determine, 
among  other  things,  whether  the  degrees 
or  certificates  awarded  by  the 
institution  are  consistent  with  its 
mission  and  educational  objectives, 
whether  the  certificate  or  degree 
requirements  conform  with  commonly 
acc^ted  standards  for  similar  degrees, 
whether  institutions  have  adequate 
means  in  place  for  assuring  that  they 
admit  only  students  who  are  able  to 
benefit  from  the  education  being 
provided,  and  whether  students  are,  in 
fact,  meeting  the  requirements  for  the 
relevent  degrees  or  certificates.  Also  as 
part  of  the  focus  on  educational 
effectiveness,  the  Secretary  is  asking 
accrediting  agencies  to  confirm  that 
institutional  documentation  of  student 
achievement  is  carried  out  in  consistent, 
verifiable  and  meaningful  ways.  A 
number  of  acceptable  methods  or 
measures  are  mentioned  but  are  not 
meant  to  be  exhaustive. 

Another  revision  to  this  criterion  is  in 
response  to  the  expressed  perception  of 
a  number  of  commenters  that  the  NPRM 
afforded  the  Secretary  too  much  control 
over  accrediting  bodies.  On  the 
contrary,  neither  the  NPRM  nor  these 
final  regulations  presuppose  new 
Secretarial  authority.  Furthermore,  the 
ir.tent  expressed  in  9  603.8(b)(6)  of  the 
current  regulations  does  not  differ  from 
the  intent  expressed  in  {  602.17  of  the 
NPRM  and  these  final  regulations.  The 
focus  of  this  criterion  has  been  changed 
from  the  more  "directive"  language  of 
the  NPRM  to  the  language  in  these  final 
regulations  which,  as  a  condition  of 
recognition,  considers  whether 


accrediting  agencies  systematically 
obtain  and  consider  substantial  and 
accurate  information  on  educational 
effectiveness.  The  Secretary  believes 
that  this  change  should  allay  the  fear  of 
those  commenters  who  believed  that  the 
language  of  the  NPRM  exceeded  the 
Secretary's  statutory  authority. 

Changes:  The  criterion  has  been 
rewritten  to  indicate  that  it  provides  far 
more  latitude  on  the  part  of  accrediting 
agencies  and  schools  than  was  inferred 
by  the  commenters.  For  example,  it  has 
been  retitled  to  emphasize  the  focus 
upon  educational  effectiveness.  The 
wording  has  been  changed  since  some 
readers  apparently  inferred  that  the 
Secretary  was  imposing  particular  types 
of  performance  standards  upon 
institutions.  Rather,  the  Secretary 
expects  accrediting  agencies  to  seek 
evidence  that  their  accredited 
institutions  or  programs  are 
satisfactorily  assessing  educational 
effectiveness. 

The  Secretary  now  specifically 
acknowledges  in  paragraph  (a)  of 
S  602.17  the  role  of  the  institution's  or 
program's  mission  in  shaping  the 
objectives  against  which  educational 
effectiveness  should  be  measured. 

Paragraph  (b)  of  §  602.17  now  states 
that  the  accrediting  body  determines  if 
students'  satisfaction  of  degree  or 
certificate  requirements  is  "reasonably 
documented,  and  conforms  with 
commonly  accepted  standards  for  the 
particular  certificates  and  degrees 
involved."  and  that  "appropriate" 
measures  are  used  to  assess  student 
achievement.  This  change  is  related 
closely  to  the  language  recommended  to 
the  Secretary  by  the  NACAIE. 

Test  results  are  listed  in  paragraph  (c) 
of  §  602.17  as  one  of  many  recognized 
measures  that  are  available  for  the 
determination  of  whether  educational 
achievements  are  adequately 
documented. 

Subsection  (d)  recognizes  that 
institutions  or  programs  which  admit 
students  on  the  basis  of  their  ability  to 
benefit  from  the  education  or  training 
offered  must  employ  appropriate 
admissions  procedures.  (A  discussion  of 
the  comments  and  responses  that  led  to 
these  changes  follows.) 

"Ability  to  benefit"  Requirements 
(§  602.20  of  the  NPRM;  §  802 13  and 
§  602.17  of  the  Final  Regulations.) 

Comments:  A  large  number  of 
commenters  stated  that  the  criterion 
relating  to  an  accrediting  body's  role  in 
supporting  the  statutory  requirement 
regarding  a  student's  ability  to  benefit 
from  instruction,  found  in  Title  IV  of  the 
Higher  Education  Act,  is  inappropriate 
and  exceeds  both  the  law  and 


congressional  intent.  They  stated,  for 
example,  that  the  approval  by 
accrediting  agencies  of  aptitude  tests,  as 
contemplated  by  Title  IV,  is  quite  apart 
from  the  use  of  accreditation  to 
establish  the  eligibility  of  educational 
institution  or  programs  to  participate  in 
Federal  student  financial  assistance 
programs. 

It  was  further  pointed  out  that  the 
congressional  conference  report 
concerning  the  Act  stated,  with  regard 
to  the  relationship  of  accrediting  bodies 
to  the  "ability  to  benefit"  eligibility 
requirement.  "It  is  the  intention  of  the 
conferees  that  a  nationally  recognized 
standardized  or  industry  developed  test 
be  one  which  meets  criteria  established 
by  the  appropriate  accrediting  body  or 
bddies.  but  which  is  not  subject  to  prior 
approval  by  such  body  or  bodies."  It 
was  also  pointed  out  that,  contrary  to 
the  interpretation  given  in  the  proposed 
criterion,  the  use  of  aptitude  testing  is 
not  mandatory  in  assessing  "ability  to 
benefit"  but  is  one  of  several  options  for 
making  the  determination.  Some 
commenters  indicated  their  opinion  that 
adequate  aptitude  testing  is  not  now 
available.  Others  objected  to  the  general 
concept  of  assessing  "ability  to  benefit" 
as  being  intrusive  and 
counterproductive  to  making 
educational  opportunities  available. 

A  minority  of  the  commenters 
indicated  their  support  for  the  criterion 
but  suggested  changes.  One  commenter 
stated  that  the  Secretary  should 
establish  special  standards  regarding 
counseling.  Another  commenter 
suggested  that  admissions  testing  not  be 
emphasized  but  that  a  broader  range  of 
aptitude  assessments  be  highlighted. 
Another  commenter  suggested  that  it  be 
made  clear  that  any  accrediting  agency 
review  of  tests  be  done  free  of  charge. 
Two  commenters  suggested  that  a 
definition  of  "ability  to  benefit "  be 
added  to  the  section.  Another  indicated 
that  the  criterion  is  appropriate  but 
should  avoid  misinterpretation  of  the 
pertinent  statutes. 

Discussion:  The  Secretary  believes 
that  accrediting  bodies  should  play  an 
appropriate  role  in  assisting  in  the 
implementation  of  the  requirements 
regarding  the  assessment  of  a  student's 
ability  to  benefit  from  instruction,  within 
the  meaning  of  the  statute.  In  the 
Secretary's  view,  one  cannot  fairly 
assess  the  quality  of  the  training  or 
education  offered  by  a  school  without 
considering  whether  students  are  able  to 
benefit  from  that  training  or  education. 
Thus,  it  is  imperative  that  accrediting 
agencies  look  to  whether  institutions 
have  effective  means  of  assuring  that 
students  are  able  to  benefit  from  the 
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relevent  training.  The  Secretary  agrees, 
however,  that  compelling  accrediting 
agencies  to  issue  criteria  for  testing  may 
be  too  rigid  an  approach. 

Changes:  The  proposed  S  602.20  has 
been  revised  and  relocated  at  paragraph 
(k)  of  §  602.1X  The  revised  requirement 
states  that  the  Secretary  determines  if 
the  agency  malies  available  current 
materials  describing  any  criteria  it  has 
established  with  regard  to  testing 
students'  "ability  to  benefit"  An  agency 
need  not  promulgate  such  criteria,  but  if 
it  chooses  to  do  so.  it  would  be  called 
upon  to  make  those  criteria  publicly 
available.  Alsa  in  §  802.17,  the  section 
entitled  "Focus  on  educational 
effectiveness,"  the  Secretary  %viU  take 
into  account  the  manner  in  which 
aocrediting  agencies  review  methods 
employed  by  institutions  or  programs  for 
determining  that  any  students  admitted 
on  the  basis  of  ability  to  benefit  in  fact 
possess  such  ability.  The  Secretary 
expects  accrediting  agencies  to  ensure 
that  those  institutions  or  programs 
which  they  accredit  act  responsibly 
when  admitting  students  that  do  not 
have  the  formal  educational  credentials 
(i.e.,  a  high  school  diploma  or  the 
equivalent)  typically  associated  with 
students  undertaking  postsecondary 
education.  These  institutions  or 
progranu  should  be  expected  to 
undertake  some  evaluative  procedures 
designed  to  assure  prospective  students 
that  students  admitted  under  "ability-to- 
benefit"  provisions  have  a  reasonable 
chance  to  complete  the  relevant  courses 
of  study  successfully. 

Recognition  Only  of  Postsecondary 
Accrediting  Activities  (§602.1) 

Comments:  The  Secretary  received 
many  connnents  on  that  part  of  (  602.1 
that  indicates  that  the  purpose  of  the 
Secretary's  listing  of  accrediting 
agencies  will  no  longer  permit  tfie 
Secretary's  recognition  of  accreditation 
of  education  below  the  postsecondary 
level  The  commentov  asked  that  the 
proposed  restriction  of  the  Secretary's 
list  to  only  postsecondary  accrediting 
activities  be  removed,  and  that  the  past 
practice  of  recognizing  accrediting 
bodies  at  all  levels  be  reinstated. 

Several  commenters  stated  that  the 
change  appears  to  be  inconsistent  with 
the  Secretary's  frequently  stated 
message  in  support  of  educational 
excellence  at  all  levels  across  the 
United  States. 

Some  commenters  noted  that  the 
effect  of  the  limitation  would  be  to 
deprive  elementary  and  secondary 
accrediting  agencies  of  the  only 
available  opportunity  for  external 
review. 


Some  commenters  observed  that  the 
limitation  of  the  Secretary's  list  would 
devalue  the  worth  of  accreditation  dt  the 
elementary  and  secondary  leveL 
Another  commenter  stated  that  the 
change  would  be  viewed  as  a  message 
that  elementary  and  secondary 
education  had  already ivadhwdlsihe 
evaluation  issues  addressed  ht  the 
regulations. 

Several  commenters  noted  Oiat  the 
proposed  limitation  would  adversely 
affect  particular  agencies  now  listed  fcy 
the  Secretary  that  includela^Kfr 
activities  the  accreditation  of 
elementary  and  secondary  education. 

Discussion:  The  Secretary  continues 
to  stress  the  need  far  educational 
excellence  at  all  levels.  However,  the 
Secretary  only  has  legal  authority  to 
recognize  accrediting  agencies  when  a 
statutory  purpose  is  served.  No  such 
purpose  currently  exists  at  the 
elementary  and  secondary  educational 
levels.  Therefore,  the  Secretary's  list  of 
recognized  accrediting  agencies  must  be 
limited  to  those  operating  at  the 
postsecondary  level  of  education. 
Retraction  of  the  Secretary's  scope  of 
recognition  of  previously  listed 
accrediting  bodies  does  not  mean  that 
these  agencies  are  deficient  in  their 
evaluation  of  elementary  or  secondary 
education,  but  only  that  there  is 
currently  ho  statutory  basis  for 
recognition  of  that  level  of  accreditation. 

Changes:  None. 

Discription  of  the  Degree  to  Which  an 
Accrediting  Agency  Must  Meet  the 
Regulations  in  Order  to  be  Recognized 
(§602.10) 

Comments:  Two  commenters 
presented  opposing  views  concerning 
the  provision  for  an  accrediting  body  to 
demonstrate  that  a  particular  criterion, 
defined  as  a  section  of  these  regulations, 
should  not  be  applied  to  it. 

One  commenter  said  that  accreditiog 
agencies  should  not  be  allowed  ««ch 
broad  exemption  from  the  regulations, 
or  that,  in  the  alternative,  exemptions 
could  be  granted  concerning  paragraphs, 
rather  than  sections. 

One  commenter.  on  behalf  of  the 
accrediting  body,  stated  that  the 
provision  for  demonstration  of  the 
inappropriationess  of  a  section  is 
welcome. 

Discussion:  While  the  treatment  «f 
sections  as  criteria  is  new.  the  Secretary 
has  always  taken  into  consideration 
whether  a  segment  of  tfie  regulations  is 
appropriate  for  a  particular  applicant. 
Since  accrediting  bodies  vary  in  their 
structure  and  purposes,  a  "safety  valve" 
is  necessary  when  a  single  set  of 
regulations  is  being  used. 

Changes:  None. 


Experience  in  Accreditation  Prior  to 
Recognition  (§  602.11) 

Comments:  One  commenter  asked 
that  "scope  of  activity"  used  in  this 
criterion  be  clarified.  Others  indicated 
their  concurrence  with  that  commenter. 

Discussion:  The  Secretary  decided 
that  imposing  a  two-year  requirement 
concerning  specific  degrees,  certificates, 
and  programs  is  not  necessary  to  ensure 
the  reliability  of  the  agency  that  is 
seekiitg  recognition.  Instead,  the 
Secretary  will  make  an  individual 
judgment,  taking  into  account  the 
accrediting  agency's  prior  experience 
accrediting  similar  institutions  or  degree 
or  certificate  programs,  the  adequacy  of 
its  criteria,  procedures,  and  standards 
for  its  proposed  accrediting  activity,  and 
the  appropriateness  of  its  proposed 
geographical  scope. 

Changes:  The  Secretary  has  modified 
S  602.11  to  indicate  that  the  agency's 
scope  as  recognized  by  the  Secretary  is 
subject  to  its  demonstration  of  sufficient 
experience  concerning  both  its 
geographic  area  and  the  degrees, 
certificates,  and  programs  covered  by  its 
accrediting  activities. 

Geographic  Scope  of  Secretarially 
Recognized  Accrediting  Agencies 
(§  602.12(a)) 

Comments:  Several  commenters 
remarked  upon  the  perceived  exclusion 
of  State  approval  agencies  from  the 
Secretary's  Hst  of  recognized  accrediting 
agencies.  One  of  them  stated  that 
recognition  of  State  agencies  would  be  a 
useful  means  of  allowing  institutions  or 
programs  to  qualify  for  Federal 
programs  by  offering  the  least 
burdensome  means  for  their  meeting  the 
statutory  eligibility  requirement 
concerning  accreditation. 

Discussion:  The  Secretary  has  chosen 
to  continue  the  geographic  requirements 
that  have  been  in  place  since  the  first 
accrediting  agency  recognition    * 
regulations  were  issued  in  1952.  These 
requirements  do  not  entirely  exclude  the 
recognition  of  State  agencies,  if  they  can 
meet  the  geographic  requirements,  as 
has  the  New  York  State  Board  of 
Regents.  It  should  also  be  noted  that 
these  regulations  do  not  change  the 
Secretary's  recognition  procedures  for 
State  agencies  (Part  003,  Subpart  B)  that 
are  reliable  authorities  as  to  the  quality 
of  public  postsecondary  vocational 
education  in  their  respective  States. 

Changes:  None. 

7V?e  Necessity  for  an  Eligibility 
Connection  (§  602.12(b)) 

Comments:  Four  commenters  opposed 
the  requirement  that  accrediting 
agencies  demonstrate  that  their 
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recognition  is  needed  to  serve  an 
eligibility  requirement  for  participation 
in  one  or  more  Federal  programs.  They 
stated  that  the  demonstration  of  an 
eligibility  connection  is  burdensome  for 
petitioning  agencies:  that  compliance 
with  that  requirement  is  not  related  to 
determining  the  reliability  of  an 
accrediting  body,  as  the  law  charges  the 
Secretary  to  do:  and  that  no  accrediting 
body  seems  to  be  absolutely  necessary 
for  establishing  eligibility  in  view  of 
both  the  choices  among  agencies  and 
other  statutory  alternatives  to 
accreditation. 

Discussion:  Since  a  determination  has 
been  made  that  the  Secretary  only  has 
the  legal  authority  to  recognize 
accrediting  agencies  when  a  statutory 
purpose  is  served,  seeking  information 
about  an  applicant  agency's  ability  to 
serve  that  purpose  is  consistent  with  the 
Secretary's  authority.  An  agency  need 
not  demonstrate  that  it  is  the  sole  means 
of  satisfying  the  statutory  requirement 
related  to  accreditation  for  each  of  its 
institutions  or  programs. 

Changes:  The  paragraph  has  been 
reworded  to  indicate  that  the  agency 
must  show  that  it  accredits  the  types  of 
institutions  or  programs  that  must  be 
accredited  by  that  agency  in  order  to 
participate  in  one  or  more  Federal 
programs. 

Requirements  Concerning  Clarity  of 
Operational  Information  (§  602. 13) 

Comments:  Several  commenlers 
expressed  concern  about  the  Secretary's 
regulations  relating  to  the  accrediting 
agency's  maintenance  of  written 
material.  One  commenter  felt  that  the 
proposed  section  diminished  the 
Secretary's  requirements  about 
accrediting  agency  accountability. 

Several  commenters,  on  the  other 
hand,  stated  that  the  language  could  be 
interpreted  as  requiring  accrediting 
bodies  to  maintain  overly  detailed 
information  on  an  indefinite  basis,  and 
force  agencies  to  adopt  action 
categories,  e.g.,  probation  or  restriction 
of  status,  that  are  not  suited  to  their 
particular  accreditation  operation.  In 
that  vein,  some  commenters  indicated 
confusion  over  the  Secretary's 
requirement  that  "criteria"  be  published 
as  well  as  "standards." 

One  commenter  requested  the 
restoration  of  the  current  requirement 
that  the  agency's  next  regularly 
scheduled  review  of  an  institution  or 
program  be  publicized. 

Discussion:  In  redrawing 
requirements  concerning  an  accrediting 
body's  clarity  of  operational 
information,  the  Secretary  attempted  to 
eliminate  regulatory  requirements  that 
did  not  relate  directly  to  determining  an 


accrediting  agency's  reliability  in 
assessing  educational  quality.  At  the 
same  time,  the  Secretary  favored 
clarifying  those  provisions  that  are 
relevant  to  such  determinations.  The 
Secretary  believes  that  an  appropriate 
balance  has  been  struck  in  this  regard. 
However,  the  comments  received 
indicated  that  certain  refinements  would 
help  lay  to  rest  concerns  about  overly 
stringent  interpretations  or  about  the 
imposition  of  categories  of  policy  not 
perceived  as  necessary  to  every 
accrediting  body. 

With  respect  to  the  language  in 
§  602.13  (d)  and  (e).  "criteria  "  refers  to 
matters  relating  to  educational  quality 
and  other  matters  that  an  accrediting 
agency  considers  in  making  a  judgment 
about  the  quality  of  the  petitioning 
institution  or  program.  "Procedures" 
refers  to  the  process  that  is  to  be 
followed  by  an  agency  in  applying  the 
criteria  to  institutions  or  programs. 
"Standards"  refers  to  the  level  of  quality 
that  an  institution  or  program  is 
expected  to  attain  in  order  to  satisfy  the 
agency's  criteria  as  a  condition  for 
becoming  accredited  or  preaccredited. 

Changes:  A  clarification  has  been 
added  to  indicate  that  the  Secretary 
desires  accrediting  agencies  to  be 
responsible  for  maintaining  and  making 
publicly  available  only  their  current 
policies  and  procedures,  and  that 
information  need  be  offered  on 
probationary  status  only  if  the 
accrediting  body  has  such  a  category. 

A  clarification  has  been  added  to 
indicate  that  the  agency  need  make 
available  only  its  "publicly  conferred" 
actions. 

The  Secretary  has  restored  the 
requirement  of  publicizing  the  next 
currently  scheduled  review  of  the 
accredited  institution  or  program. 

National  Recognition  (§  602.14) 

Comments:  One  commenter  requested 
that  the  concept  of  national  acceptance 
of  an  accrediting  agency  be  changed  to 
acceptance  only  throughout  the 
geographical  area  served  by  the  agency. 
The  commenter  felt  that  the  criterion  as 
stated  serves  as  a  means  of  restricting 
the  number  of  recognized  accrediting 
bodies.  The  comimenter  believes  that  the 
restriction  is  inappropriate. 

Discussion:  The  Secretary  believes 
that  demonstration  of  national 
acceptance  should  continue  as  a  concept 
in  the  determination  of  the  reliability  of 
an  accrediting  agency  concerning  the 
quality  of  education.  National 
acceptance  is  a  quality  indicator  that 
serves  more  to  demonstrate  acceptance 
than  does  a  parochial  tturvey  of 
acceptance. 
Changes:  None. 


Resources  (§602.15) 

Comments:  Three  commenters 
expressed  support  for  the  criterion 
concerning  accrediting  agency 
resources.  One  of  them  desired  that  it  be 
more  clearly  stated  that  the  agency's 
future  resources  are  important. 

One  commenter  asked  that  the 
Secretary  bar  personnel  affiliated  with 
proprietary  schools  from  any  position  in 
an  accrediting  body. 

Discussion:  The  Secretary  appreciates 
the  support  for  this  criterion  among 
those  in  the  accreditation  community. 
Clearly,  future  resources  are  important 
to  establishing  accrediting  agency 
reliability. 

It  is  not  reasonable  to  bar  personnel 
from  the  proprietary  school  sector  from 
the  accreditation  process,  since  such  a 
policy  would  be  counter  to  the  basic 
intent  of  accreditation  as  peer 
evaluation.  The  regulations  have  other 
safeguards  against  conflict  of  interest. 

Changes:  The  criterion  now  more 
clearly  states  that  the  Secretary  will 
take  into  account  an  accrediting  body's 
future  resources. 

Evaluation  of  Off-campus  Programs 
(§602.16) 

Comments:  Two  commenters  asked 
that  review  of  off-campus  activities  be 
specifically  singled  out  as  a  required 
item  for  attention  by  accrediting  bodies. 
They  felt  that  the  quality  of  educational 
programs  "exported"  off  campus  is  a 
significant  problem  in  postsecondary 
education  because  of  their  perception 
that  accrediting  bodies  do  not 
adequately  conduct  on-site  evaluations 
of  these  programs. 

Discussion:  The  Secretary  expects 
that  each  recognized  accrediting  agency 
will  have  in  place  adequate  policies  and 
procedures  for  reviewing  off-campus 
activities.  This  is  consistent  with  the 
NPRM.  The  Secretary  is  concerned  that 
accrediting  agencies,  in  the  conduct  of 
their  reviews  and  in  the  making  of  their 
decisions,  consider  the  entire  institution, 
or  the  entire  program,  for  which 
accreditation  has  been  requested 
including  all  off-campus  locations.  The 
final  regulations  make  this  explicit.  An 
accrediting  agency  is  not.  however, 
required  to  make  a  site  visit  to  all  off- 
campus  locations. 

Changes:  Off-campus  locations  are 
now  specifically  mentioned  in  section 
602.16(a). 

Appeals  in  the  Accreditation  Process 
(§  602.16(e)) 

Comments:  Two  commenters 
responded  to  the  proposed  paragraph 
concerning  the  role  of  appeals  in  the 
accreditation  process.  One  of  them 
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fasked  that  the  Secretar>''8  previous  level 
of  specificity  concerning  the  appeals 
process,  such  as  requiring  the 
opportunity  for  an  appeal  hearing,  be 
restored.  They  also  requested  the 
retention  of  the  requirement  that  the 
chief  executive  official  of  the  institution 
be  notified  of  the  infititution's  or 
program's  right  to  appeal  a  negative 
decision.  Another  conuncnter  asked  that 
"limitation"  of  status  be  appealable. 
Both  commenters  indicated  that  the 
matter  of  appeals  is  very  serious,  since  . 
accreditation  sometimes  is  a  matter  of 
economic  necessity.  Thus,  there  should 
be  a  full  course  of  due  prucess  available. 

Discussion:  The  Secretary  does  not 
intend  to  diminish  the  necessity  for 
adequate  due  process  but  believes  that 
this  can  be  accomplished  by  a  variety  of 
valid  approaches.  Therefore,  in  the 
interest  of  burden  reduction,  the 
detailed  requirements  reliited  to  appeals 
have  been  eliminated. 

While  the  limitation  of  accreditation 
status  may  have  such  serious 
repercussions  as  to  merit  the  availability 
of  an  appeals  process,  the'S^^retary 
believes  that  each  accrediting  body 
should  have  the  latitude  to  determine 
what  actions  beyond  withdrawal  or 
denial  of  status  should  be  appealable. 
Moreover,  it  is  not  clear  what 
"limitation"  of  accreditation  would 
encompass.  Therefore,  the  Secretary  has 
decided  to  maintain  the  current  practice 
of  requiring  accrediting  bodies  to 
provide  for  appeals  of  withdrawal  or 
denial  of  status. 

The  Secretary  concurs,  however,  that 
the  chief  executive  official  tf  the 
institution  should  be  notified  of  the 
institution's  or  program's  opportunity  to 
appeal  a  negative  decision.  The 
Secretary  has  decided,  therefore,  to 
restore  that  provision. 

Clianges:  The  Secretary  now  specifics 
that  the  appeals  procedures  must  be 
made  available  to  the  chief  (>xecutive 
officicil  of  any  institution  affected  by 
appealable  changes  in  status. 

Reporting  Decisions  to  the  Secretary 
(§  602.16(f)) 

Comments:  One  commenter  indicated 
support  for  the  newly  introduced 
requirement  that  accrediting  bodies 
quickly  report  their  decisions  to  the 
Secretary.  The  commenter  requested 
that  any  non-public  probationary  status 
also  be  reported  to  the  Secretary.  The 
commenter  also  suggested  that  the 
accrediting  agency  be  required  to  report 
its  decisions  to  other  accrediting  bodies 
in  view  of  the  criterion  concerning 
regard  for  the  decisions  of  other 
agencies  (§  602.19). 

A  large  number  of  other  commenters 
requested  that  the  subsf>ction  be  deleted 


or  changed.  They  objected  to  the 
negative  connotations  of  a  written 
agreement  with  the  Department, 
favoring  instead  a  written  «gency  policy. 
They  questioned  what  use  the 
Department  would  make  of  information 
on  probationary  actions,  actions  subject 
to  appeal,  and  negative  actions  on  initial 
accreditation  or  preaccredited  status. 
They  stated  that  dissemination  of 
actions  on  which  the  appeal  process  is 
not  yet  concluded  removes  the  element 
of  due  process  from  accreditation.  They 
fait  that  probation  might  ultimately  be 
treiited  inappropriately  as  a  withdrawal. 
Many  commenters  fo'^esaw  more  harm 
than  benefits  coming  from  what  they  felt 
was  the  premature  release  of 
information  on  .ippeelablc  actions. 

Disciisaion:  The  Secretary  introduced 
this  criterion  because  of  past 
departme.itt.1  experience  with  the  late 
reporting  of  actions  by  acxrediting 
bodies  that  permitted  ineligible 
pro,9;ram8  or  institutions  to  continue 
participating  in  Federal  financial 
assistance  programs.  The  Secretary  is 
seeking  to  secure  timely  information  in 
areas  that  directly  affect  the 
stewardship  of  Federal  funds.  The 
Secretary  also  wishes  to  encourage 
accrediting  bodies  to  share  necessary 
information  among  themselves  but  does 
not  want  to  impose  directly  a  specific 
requirement  about  the  conduct  of  this 
kind  of  information  sharing. 

Changes:  The  requirenient  for 
reporting  denial  of  initial  accreditation 
and  preaccreditation  has  been  deleted. 
The  requirement  for  the  reporting  of 
actions  that  are  subject  to  appeal  has 
been  deleted.  The  concept  of  a  written 
agreement  has  been  modified  to  indicate 
that  the  agency  must  maintain  a  vk'ritten 
policy  which  ensures  that  the  Secretary 
will  be  notified  whenever  a  final 
decision  has  been  made  to  withdraw 
accredited  or  p.-e-accrcdited  status  from 
an  institution  or  to  place  the  institution 
or  program  on  public  probation. 

Discloswe  by  Institutions  or  Programs 
of  Status  (§  602.16(h)) 

Comments:  Several  commenters 
objected  to  the  perceived  implication  in 
the  paragraph  that  schools  or  programs 
must  disclose  their  accreditation  status. 
They  stated  that  there  is  no  reason  why 
such  a  requirement  should  be  made  and 
advocated  institutional  choice  regarding 
the  matter  of  publicizing  status.  One 
commenter  supported  the  criterion,  as 
stated  in  the  NPRM,  as  being  a  public 
service,  especially  for  students.  Another 
commenter  took  a  middle  ground  stance 
by  suggesting  that  broud  public 
dissemination  not  be  required,  but  that 
prospective  students  be  apprised  of  both 
favorable  ar.d  unfavorable  agency 


actions  taken  on  the  institution  or 
program. 

Discussion:  The  intent  of  the  proposed 
paragraph  is  to  ensure  that  any  public 
statements  an  institution  or  program 
makes  about  its  status  are  accurate  and 
not  misleading.  The  Secretary  concurs 
that  publicizing  accreditation  status  is 
an  institutional  prerogative  but 
encourages  institutions  and  programs 
voluntarily  to  disclose  all  actions  that 
would  significantly  affect  a  student's 
decision  about  an  institution  or  program. 

Changes:  The  subsection  has  been 
reworded  to  require  accrediting  bodies 
to  ensure  the  accuracy  of  any  disclosure 
of  accredited  or  preaccredited  status 
that  the  institution  or  program  chooses 
to  make. 

Maintenance  of  Accrediting  Agency     ^ 
Records  (§60Z16(j)) 

Comments:  Several  commenters 
objected  to  the  implied  requirement  that 
accrediting  agency  records  be 
maintained  indefinitely.  They  also 
questioned  the  interpretation  of  the 
word  "full"  in  conjunction  with  the 
kinds  of  records  to  be  kept.  They 
questioned  the  usefulness  and 
reasonableness  of  the  maintenance  of 
highly  detailed  documentation  on  a 
permanent  basis. 

Discussion:  The  Secretary  desires  that 
accrediting  bodies  keep  sufficient 
material  to  support  their  recent 
decisions.  However,  it  is  not  the  intent 
of  the  Secretary  to  impose  an 
unreasonable  record-keeping 
requirement  upon  the  agencies. 

Changes:  The  subsection  has  been 
modified  to  require  the  maintenance  of 
complete  reco'^ds  only  of  an  agency's 
last  two  reviews  of  each  institution  or 
program. 

Regard  for  Adequate  and  Accurate 
Public  Disclosure  (§  602.16) 

Comments:  There  were  numerous 
comments  concerning  this  criterion, 
most  of  them  objecting  to  the  specificity 
of  the  items  of  disclosure.  Most  of  the 
commenters  either  did  not  support  the 
criterion  as  a  whole,  or  supported  the 
principle  behind  it  but  not  the  particular 
points. 

Some  commenters  had  questions 
about  the  imple.mentation  of  this  section. 
As  a  major  point,  these  commenters 
noted  that  while  the  items  of  public 
disclosure  were  couched  in  te-ins  of 
guidelines,  the  accrediting  bodies  were 
expected  to  take  adverse  action  against 
institutions  or  programs  that  failed  to 
meet  them.  Thus,  the  comiren'ers  noted 
that  the  guidelines  were  given  the 
weight  of  standards,  which  they  felt 
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were  beyond  the  statutory  charge  of  the 
Secretary  to  specify. 

One  commenter  stated  that  the  use  of 
site  visits  to  monitor  compliance  should 
be  lieft  to  the  discretion  of  each  agency. 
One  commenter  speeifieaHy  noted  that  it 
is  not  appropriate  for  accrediting 
agencies  to  serve  as  policing  bodies. 

The  commenters  who  supported  the 
criterion  in  principle  noted  tfiat 
accrediting  agencies  did'  have  an 
obligtionto  (^termine  the 
reasonableness  of  certain  broad 
categories  oi  public  information 
pertaining  to  eductional  institutions  or 
programs,  but  thai  the  specifie  items  of 
the  proposed  criterion  would  not  apply 
across  the  board  to  every  institution  or 
program.  One  commenter  suggested  that 
the  area  of  public  disclosure  reviewed 
by  an  accrediting  body  include  the 
appropriateness  and  accuracy  of 
information  on  alumni  employment  at 
any  time  an  institution  or  program 
pubtishea  this  information. 

There  were,  however,  mixed 
comments  regarding  the  necessity  for 
disclosing  graduation  rates  and  alumni 
employment.  One  commenter 
unqualifiedly  endorsed  the  necessity  for 
disclosing  that  type  of  information  and 
further  advocated  that  accrediting 
agencies  constantly  monitor  that 
information. 

Other  commenters  pointed  out  that 
there  are  pitfalls  in  disclosing 
graduation  rates,  since  a  low  rate  of 
graduation  can  signify  either  that  there 
were  high  standards  of  academic 
excellence  or  that^there  was  an 
institutional  failure  to  ensure 
satisfactory  academic  progress.  Another 
commenter  was  concerned  that  the 
criterion  would  require  unreasonable 
efforts  to  secure  postgraduation 
employment  information.  Two 
commenters  stated  that  there  are  factors 
affecting  postgraduation  employment 
that  are  beyond  the  control  of  the 
institution,  to  the  point  where  erroneous 
conclusions  might  be  drawn  by  the 
public  regarding  program  quality. 

A  small  group  of  commenters 
indicated  Iheir  support  for  this  criterion. 
One  of  these  suggested  that  agencies 
should  be  required  to  have  proprietary 
schools  accurately  disclose  employment 
information.  Another  commenter 
suggested  the  inclusion  of  an 
assessment  of  the  administrative 
capabilities  of  the  institutions'  Hnancial 
offices  as  a  means  of  ascertaining 
institutional  integrity.  A  third 
commenter  simply  stated  that  the 
criterion  is  commendable. 

DiscussJon:  The  Secretary  firmly 
believes  that  accrediting  bodies  should  ■ 
have  a  responsibiltty  for  assuring 
adequate  and  accurate  pubKc  disclosure 


by  eductiosal  institutions  and  programs. 
Because  such  information  is  vital  to 
students  making  educational  decisions, 
the  Secretary  believes  that  an 
accrediting  agency  cannot  be  considered 
a  reliable  authority  as  to  the  quality  of 
training  offered  if  it  does  not  play  an 
oversight  role  in  thiftarea.  The  Secretary 
has  left  it  to  each  agency  to  determine 
the  adequacy  of  the  information 
disclosed  by  institutions  or  programs  it 
accredits,  provided  that  its  disclosure  is 
accurate  and  not  misleading. 

The  regulation  as  rewritten  cites  three 
general  areas  which  accrediting 
agencies  should  pay  particular  attention 
to  when  reviewing  an  institution's  public 
disclosure  practices.  The  Secretary 
recognizes,  that  owing  to  the  variety  of 
types  of  institutions  and  programs 
seeking  accreditation,  accrediting 
agencies  will  have  to  make  individual 
iudgments  in  particular  cases  about 
what  is  adequate,  accurate,  and  not 
misleading. 

With  respect  to  those  institutions 
seeking  accreditation  that  train  persons 
for  employment  in  specific  occupations 
or  that  make  claims  to  prospective 
students  regarding  job  placement  upon 
completion  of  the  eductlonal  program, 
the  Secretary  continues  to  believe  that 
accrediting  agencies  can  play  an 
important  role  in  validating  the  claims 
and  assessing  the  outcome  data  that  is 
disclosed  by  these  institutions. 

Changes:  The  reference  to 
maintaining,  disseminating,  and 
monitoring  "guidelines"  has  been 
deleted,  as  has  the  requirement  that 
accrediting  agencies  take  adverse  action 
against  institutions  or  programs  that  do 
not  adhere  to  the  guidelines. 

The  section  has  been  refilled  "Regard 
for  adequate  and  accurate  public 
disclosure"  from  "Regard  for 
institutional  integrity."  It  requires 
agencies  to  address  thoroughly  several 
broad  categories  of  institutional  or 
program  integrity  in  the  course  of 
making  accreditation  decisions.  The 
major  categories  of  public  disclosure  do 
not  differ  from  those  cited  in  the  NPRM. 

Regard  for  Decisions  ofStatRS  and 
Other  Accrediting  Agencies  (§6(0.19) 

Comments:  There  were  many 
comments  on  the  section  relating  to  an 
accrediting  body's  regard  for  the 
decisions  of  States  and  other  accrediting 
bodies.  The  overall  reaction  to  this 
criterion  was  mixed  including  both 
requests  for  elimination  of  it  and 
suggestions  for  modification,  either  to 
make  it  more  stringent  or  to  address 
issues  such  as  inconsistency.  Those  who 
did  not  favor  the  section  included  one     - 
commenter-who  staled  that  the 
proposed  criterion  seems  to  be  based 


upon  the  unfair  assumption  of  bad  faith 
when  the  institution  or  program  changes 
agencies  and  that  the  Implied  reporting 
and  review  procedures  would  be 
burdensome.  Another  commenter  stated 
that  the  language  of  the  section  is 
unclear  and  also  that  the  criterion  is 
likely  to  lead  to  an  accelerated  struggle 
between  accrediting  agencies.  Another 
commenter  stated  he  did  not  favor  the 
criterion  because  it  stifled  healthy 
competition  among  accrediting  agencies. 
One  commenter  stated  that,  overall,  the 
section  went  beyond  the  Secretary's 
statutory  authority  to  recognize 
accrediting  bodies. 

Among  the  commenters  favoring  the 
criterion,  two  indicated  their  support  for 
it  as  published.  One  commenter 
siipported  it  because  it  prevented 
institutions  from  "shopping  around"  for 
the  best  accreditation  bargain.  Another 
supporting  commenter  observed  that  the 
criterion  needed  clarification,  since  it 
lacks  the  necessary  distinction  between 
institutional  and  programmatic 
accreditation.  Another  commenter 
supported  the  criterion  in  principle, 
because  it  encouraged  reciprocity 
among  accrediting  agencies.  However^ 
he  stated  that  the  actual  requirements 
exceeded  the  Secretary.'s  statutory 
authority  to  recognise  accrediting 
agencies.  Another  supporter  requested 
modifications  to  take  into  account  the 
responsibility  of  each  individual  agency 
to  establish  standards.  Two  commenters 
wanted  the  criterion  to  be  strehgtheiJed 
to  bar  institutions  from  acquiring 
multiple,  presumably  duplicate, 
accreditations.  Another  commenter 
asked  that  all  accreditation  actions  be 
required  to  be  reported  to  the 
appropriate  agency  of  the  State  in  which 
the  school  is  located.. 

Paragraph  (a)  of  §  802.19  drew  several 
negative  comments.  However,  one 
commenter  supported  the  limitation  of 
scope  of  operations  of  an  accrediting 
agency  to  only  those  postsecondary 
institutions  or  programs  legally 
authorized  by  their  respective  States. 
The  commenter  favoring  that  paragraph 
stated  that  it  was  an  important  quality 
assurance  mechanism  in  relation  to  the 
"exportation"  of  educational  programs 
from  one  State  to  another. 

Several  negative  commenters  all 
stated  that  paragraph  (a)  of  this  section 
was  unreasonably  restrictive,  because 
not  all  categories  of  educational 
institutions  are  subject  to  approval' of 
every  State.  These  categories  include 
federally  sponsored  institutions,  foreign 
institutions,  and  theological  schools.  "The 
commenters-also  stated  that  there  is 
almost  no  case  in  which  State 
authorization  is  needed  for  an 
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educational  program.  They  also 
indicated  that  several  recognized 
accrediting  bodies  accredit  institutions 
both  at  and  below  the  postsecondary 
level.  The  impact  of  the  requirement 
they  stated,  would  be  not  only  to 
eliminate  Secretarial  recognition  of  most 
of  the  currently  listed  accrcdifing  bodies 
but  also  to  remove  scores  of  institutions 
or  programs  from  Federal  eligibility.  One 
commenter  stated  that  the  paragraph  is 
unnecessary,  since  an  institution 
operating  without  proper  State  authority 
would  be  closed  down  by  the  relevant 
State  agency. 

Paragraph  (b)  of  §  602.19  attracted  the 
attention  of  many  commenters  who  saw 
the  prohibition  for  12  months  of  one 
agency's  grant  of  accreditation  when 
accreditation  is  denied  or  revoked  by 
another  agency  as  a  direct  specification 
by  the  Secretary  of  an  educational 
standard.  They  felt  that  the  requirement 
is  unsupportable  by  the  laws  affecting 
the  Secretary's  recognition  of 
accrediting  bodies.  Several  commenters 
indicated  that  there  was  a  lack  of  clarity 
concerning  the  Secretary's  expectations 
about  the  interaction  between 
institutional  and  programmatic 
accreditation  in  terms  of  this 
requirement.  While  some  of  these 
commenters  supported  a  greater 
exchange  of  information  among  the 
agencies,  they  felt  that  the  proposed 
subsection  is  seriously  fiawed,  because 
it  disregards  the  right  of  each  agency  to 
establish  its  standards  and  make  its 
own  decisions.  A  commenter  objected  to 
the  stigma  that  the  Secretary  seemed  to 
have  attached  to  any  change  of 
accrediting  agency  by  an  institution  or 
program.  There  were  two  commenters 
who  supported  this  paragraph,  which 
one  of  them  stated  encourages 
professional  courtesy  among  accrediting 
agencies. 

Several  commenters  indicated  their 
support  for  paragraph  (c)  of  §  602.19  as 
being  a  reasonable  and  appropriate 
requirement.  One  asked  that  it  be 
changed  to  cover  programmatic  as  well 
as  institutional  agencies.  One 
commenter  asked  if  any  harm  came 
from  an  institution's  holding  two 
accreditations  when  one  is  removed  but 
the  standards  of  the  other  agency 
continue  to  be  met. 

Discussion:  The  Secretary,  in  light  of 
the  comments,  chooses  to  consider  the 
accrediting  decisions  of  accrediting 
agencies  as  indicative  of  their  attitudes 
regarding  educational  quality.  Under  the 
final  regulations  accrediting  agencies 
are  expected  to  take  into  account  the 
decisions  of  other  accrediting  agencies. 

The  Secretary,  based  on  the  public 
comment,  is  persuaded  that  it  is  not 
necessary  to  prohibit  a  recognized 


accrediting  agency  from  considering  for 
accreditation  an  institution  or  program 
that  has  been  denied  status  by  another 
agency  or  has  lost  its  accredited  status 
with  that  other  agency.  Instead,  the 
Secretary  has  determined  that  it  will  be 
sufficient,  for  recognition  purposes,  to 
ensure  that  agencies  establish  and 
adhere  to  a  policy  under  which  the 
accreditation  review  includes  an 
examination  of  the  reasons  that  another 
agency  refuses  to  confer  accreditation 
on.  or  continue  accreditation  of,  an 
institution  or  program. 

It  was  not  the  intention  of  the 
Secretary  to  eliminate  eligibility  of 
institutions  or  programs. that  are  not 
subject  to  State  oversight.  A 
clarification  is  made  in  the  final  rule. 

Changes:  Paragraph  (a)  of  §  602.19  has 
been  revised  to  take  into  account  the 
absence  of  State  authority  over  certain 
postsecondary  institutions.  Agencies 
now  would  be  required  to  consider  an 
institution's  or  program's  State  approval 
status  when  there  is  an  "applicable 
State  law." 

.    The  twelve  month  moratorium 
previously  proposed  under  paragraph 
(b)  of  i  602.19  has  been  eliminated.  The 
requirement  has  been  modified  to 
indicate  that  the  agency  considering 
whether  to  grant  initial  status  to  an 
institution  or  program  should  take  into 
account  the  actions  of  agencies  that 
have  previously  denied  that  institution 
or  program  status,  withdrew  its  status, 
or  invoked  probationary'  status. 

Paragraph  (c)  of  §  602.19  has  been 
modified  to  require  an  accrediting 
agency  to  consider  another  agency's 
placing  of  an  institution  (or  the  principal 
program  offered  by  an  institution)  on 
probation  as  well  as  revoking  an 
institution's  (or  its  principal  program's) 
accreditation,  to  determine  whether  it 
too  should  take  any  action. 

Restoration  of  Current  Provisions 

Comments:  Several  commenters 
requested  the  restoration  of  current 
regulations  that  were  not  included  in  the 
NPRM.  Two  of  them  requested 
restoration  of  virtually  all  excluded 
items,  because  they  believe  that  the 
requirements  are  significant  to  the 
determination  of  whether  an  accrediting 
agency  is  a  reliable  authority  concerning 
educational  quality  and  that  they  also 
provide  for  a  more  equitable 
accreditation  system. 

Two  commenters.  advocating  the 
Secretary's  role  in  discouraging  the 
proliferation  of  fragmentation  of 
accrediting  bodies,  suggested  that  the 
statement  be  restored  that,  in  view  of 
these  regulations,  it  is  unlikely  that  more 
than  one  agency  will  qualify  for 
recognition  in  a  defined  geographical 


jurisdiction  or  in  a  defined  field  of 
program  specialization,  and  that,  if  two 
agencies  seek  recognition,  they  must 
demonstrate  need  for  their  activities. 
Two  commenters  specifically  asked 
that  the  current  criterion  regarding  the 
consideration  of  student  complaints  by 
accrediting  agencies  be  retained,  in  the 
interest  of  protecting  the  student  as  a 
consumer  of  education. 

Five  commenters  asked  for  the 
restoration  of  the  criterion  calling  for 
public  representation  in  the 
accreditation  process.  They  stated  that 
the  accreditation  community  should 
have  substantial  and  meaningful 
representation  by  the  lay  public.  One  of 
the  commenters  characterized  the 
deletion  of  that  criterion  as 
"destructive"  and  stated  that  it  "could 
be  deleterious  to  both  schools  and 
students." 

One  commenter  requested  the 
restoration  of  the  criterion  requiring 
accrediting  agencies  to  demonstrate  that 
they  take  into  account  the  "rights, 
responsibilities,  and  interests  of 
students,  the  general  public,  the 
academic,  professional,  or  occupational 
fields  involved,  and  institutions."  The 
agency  stated  that  the  elimination  of  the 
requirement  could  be  interpreted  as 
condoning  the  ascendency  in 
accreditation  of-one  group  or  interest 
above  another.  They  suggested 
continuing  the  current  regulations' 
philosophy  of  fostering  a  balance  of 
interests  in  the  accreditation  process. 

Two  commenters  suggested  retention 
of  the  two  criteria  related  to 
nondiscrimination.  One  of  these  asked 
that  the  reference  to  nondiscrimination 
in  the  selection  of  accreditation 
personnel  be  retained.  The  other 
commenter  asked  that  both  the 
reference  to  nondiscrimination  in  the 
selection  of  agency  personnel  and  the 
reference  to  the  accrediting  agency's 
fostering  of  nondiscriminatory  practices 
among  the  institutions  or  programs  it 
accredits  be  retained.  The  latter 
commenter  suggested  that  the  deletions 
might  not  ser\'e  public  inte.rests.  He 
further  stated  that  the  Secretary  should 
provide  leadership  in  encouraging 
nondiscrimination  in  accreditation. 

Discussion:  In  writing  the  final 
regulations,  the  Secretary  has  restored 
the  provisions  of  the  current  regulations 
which  commenters  have  shown  to 
directly  affect  educational  quality.  To 
reduce  burdens  on  the  petitioning 
bodies,  the  Secretary  eliminated  those 
items  that  do  not  appear  to  have  a  direct 
impact  upon  the  ability  of  accrediting 
agencies  to  be  reliable  authorities  as  to 
educational  quality. 
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With  regard  te  the  use  of  the 
regulations  to  limit  proliferation  and 
fragmentation  in  accreditation,,  the 
Secretary  determined  that  arbitrarily 
limiting  the  number  of  accrediting 
bodies  serves  no  educational  purpoae. 
The  Secretary  wishes  to  foster 
appropriate  competition  among 
accrediting  bodies  and  does  not  wish  to 
see  the  recognition  process  used  in  such 
a  way  as  to  create  a  monopoly  in  any 
educational  field. 

Having  received  comments  asking  for 
the  restoration  of  the  complaint  review 
r  <qairemenf  and  of  public 
representation,  the  Secretary- is 
f..^reeable  td  restoring  these  items  as 
being  helpful  In  determining  the 
reliability  of  accrediting  bodies. 

The  Secretary  does  not  believe  that 
tha  specific  criterion  related  to  taking 
into  account  the  rights,  responsibilities, 
and  interests  of  certain  consumers  of 
accreditation  need  be  restored.  There 
are  sufficient  safeguards  in  the  proposed 
regulations  to  foster  a  balance  of 
interests  ia  accreditation. 

The  Secretary  chooses  not  to  restore 
the  two  items  related  to 
nondiscrimination  in  accreditation, 
because  the  Secretary  believes  that  the 
issue  is  covered  adequately  in  Federal 
civil  rights  legislation. 

Upon  reviewing  these  regulations 
since  publication  of  the  NPRM,.the 
Secretary  decided  to  restore  the 
criterion  regarding  providing  advance 
notice  of  proposed  or  revised 
accreditation  standards  to  those 
individuals  and  organizations 
significantly  affected  by  the 
accreditation  process  and  affording 
these  interested  parties  the  opportunity 
to  comment  on  the  proposed  standards. 
The  Secretary  determined  that  the 
procedure  is  integral  to  assuring  the 
relevancy  of  acereditation  standards  to 
the  particular  field  of  education  being 
accredited.  The  Secretary  also  decided 
to  restore  the  provisions  that  authorize 
Departmental  staff  to  observe  an 
accrediting  agency's  conduct  of  site 
visits  and  other  ofRcial  proceedings  so 
as  to  clarity  that  the  Department  retains 
access  to  all  th*  necessary  information 
regarding  an  agency's  acerediting 
activities. 

Changes:  At  paragraph  (g)  of  i  602.13 
the  Secretary  has  provided  that  the 
agency  issue  procedures  for  the  timely 
and  fair  review  of  complaints  that  relate 
to  its  standards. 

At  paragraph  (j)  of  I  602.13  the 
Secretary  restored  the  former  criterion 
calling  for  public  representaden  in  the 
accreditation  process. 

At  paragraph  (b)  of  S  602.3  a  provision 
has  been  added  to  clarify  that  the 
Secretary  retains  his  current  authority  to 


observe  an  accrediting  agency's  site 
visits  and  proceedings. 

X)m  Seeretary  added  to  paragraph  (c) 
of  I  e02:n  the  requirement  that  the 
accrediting  agency  provide  advance 
public  notice  of  proposed  new  or  revised 
standards  and  provide  interested  parties 
the  opportunity  to  connnenf  upon  those 
proposals  prior  to  their  adoption. 

Execttllve  Okrier  122M 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  ma|or 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  \A  the 
order. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  infbrmation  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subiects  in  34  CFR  Part  602 

Colleges  and  universities,  Education. 

Dated:  lune  7. 1988. 
WiUUml.B«nMtt. 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

PAirr  603-{AIIIENDEOY 

1.  The  authority  citation  for  Part  603  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C  403(b).  1085(b).  1141(a). 
1248(11):  42  U.S.C  293a(b).  2a5t-3(b).  295h- 
4{1)(D).  298b(Il;  38  U.S.C  1775(a).  unless 
Otherwise  noted. 

2.  The  title  of  Part  603  is  amended  by 
removing  the  words  "National 
Accrediting  Bodies  And". 

Subpart  A— (Ramavadand  Reaarvad) 

3.  Subpart  A  (coaaisting  of  $&  803.1 
through  603.6)  of  Part  603  ia  removed 
and  reservod. 

PART<02-(NEW] 

4.  A  new  Part  602  is  added,  to  read  as 
follows: 


PART  60»-SECRETAflV^ 
PROCEDURES  AM&CRntERU  FOR 
RECOQMTION  OF  ACCREOITING 
AQENCICS 

Subpart  A— GanwaiProviaioaa 

Sm. 

a02.1    Purpose. 

602.2    Definitions. 

SOU    Reoognition  procedures. 

602.4-    Participation  of  National  Advisory 

(Doininitlse. 
602.5    Publication  of  list  of  recognized 

agencies. 

8ut>part  B— Criteria  for  Secretarial 


602.10  Grileria  for  recognition. 

602.11  Experience. 

602.12  Scope  of  activity. 

602.13  Oarity  of  purpose,  scope,  and 
operational  infomvatiun. 

602.14  National  recognition. 
602.15-   Resources. 

602.16  Integrity  of  process. 

602.17  Focus  on  educational  effectiveness. 

602.18  Regard  for  adequate  and  accurate 
public  disclosure. 

602.19  Regard  for  decisions  ofSlates  and' 
other  accrediting  agencies. 

Authority:  20  U.S.C.  1t>58. 1061. 10B5, 1088. 
1141. 1401,  2471.  and  3381.  unless  otherwise 
noted. 


Subpart 


PrawWona 


§602.1    Purpos*. 

(a)  This  part  establishes  procedures 
and  criteria  for  the  Secretary's 
recognition  of  accrediting  agencies. 
Recognition  is  based  on  the  Secretary's 
determination  that  accrediting  agencies 
are  reliable  authorities  concerning  the 
quality  of  education  or  training  offered 
by  the  postsecondary  educational 
institutions  or  programs  within  the 
agencies'  respective  scopes  of  operation. 

(b)  Accreditation  of  postsecondary 
institutions  or  postsecondary  programs 
by  agencies  recognized' by  the  Secretary 
is  a  prerequisite  to  eligibility  for  many 
types  of  Federal' financial  assistance  for 
those  institutions  or  programs  and  for 
the  students  enrolled  in  those 
institutions  or  programs. 

(Authority:  20  U.SC  1058  tft  ai) 

§602.2    DofMtions. 

The  following  definitions  apply  to- 
terms  used  in  this  part 

(a)  Definitions  in  the  Education 
Department  General  Administrative 
Regulations.  tYie  following  terms  used 
in  diis  part  are  defined  in  34  CFR  77.1: 

Department 
Secretary 

(b)  Definitions  that  apply  la  this  part 
The  following  defiiutions  also  apply  to 
this  part 
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"Accrediting"  and  "accreditation" 
refer  to  the  status  of  public  recognition 
which  an  agency  grants  to  an 
educational  institution  or  program 
which  meets  the  agency's  established 
qualifications  and  educational 
standards. 

"Accrediting  agency"  and  "agency" 
mean  a  legal  entity,  including  an 
association,  council,  commission,  or 
corporation,  or  a  part  of  that  entity, 
which  conducts  accrediting  activities. 

"Act"  means  the  Higher  Education 
Act  of  1965.  as  amended. 

"Educational  program"  or  "program" 
means  a  legally  authorized  program  of 
instruction  or  study,  offered  by  an 
educational  institution  or  other 
organization,  that  leads  to  an  academic 
or  professional  degree,  vocational 
certificate,  or  other  recognized 
educational  credential. 

"Preaccreditation"  means  an  agency's 
formal  grant  of  status  to  an  educational 
institution  or  program  that  signifies  that 
the  agency  has  determined  that  the 
institution  or  program  is  progressing 
towards  accreditation  within  a 
reasonable  period  of  time. 

"Recognized  agency"  means  an 
accrediting  agency  currently  recognized 
by  the  Secretary  under  this  part. 

"State"  means  a  State  of  the  Union. 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia. 
Guam,  the  Trust  Territory  of  the  Pacific 
Islands,  the  Virgin  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(Authority:  20  U.S.C  1058  et  at.] 

§  602.3    Recognition  procedures. 

(a)  An  accrediting  agency  that  desires 
to  be  recognized  by  the  Secretary  under 
this  part  shall  apply  in  writing  to  the 
United  States  Department  of  Education. 
Office  of  Postsecondary  Education, 
Washington.  DC  20202. 

(b)  For  initial  recognition  and  for 
renewal  of  recognition,  the  accrediting 
agency  will  furnish  information 
establishing  its  compliance  with  the 
criteria  set  forth  in  Subpart  B  by  the 
submission  of  written  materials  and  by 
affording  the  Secretary  access  to  the 
agency's  accreditation  site  visits  and 
proceedings. 

(c)  To  the  extent  that  the 
documentation  submitted  by  an  agency 
under  paragraph  (b)  of  this  section  does 
not  demonstrate  to  the  satisfaction  of 
the  Secretary  that  the  agency  meets  one 
or  more  of  the  criteria  in  Subpart  B,  an 
agency  nonetheless  wishing  to  be 
recognized  shall,  at  the  Secretary's 
request — 

(1)  Make  its  personnel  available  for 
interviews;  and 


(2)  Submit  additional  records  and 
information. 

(d)  The  Secretary  does  not  deny  or 
withdraw  recognition  of  an  agency,  or 
limit  recognition  of  an  agency  to  a  scope 
narrower  than  that  requested,  without 
first  giving  the  agency  an  opportunity  to 
show  cause  why  that  action  should  not 
be  taken. 

(e)  The  Secretary  re-evaluates  each 
recognized  agency  at  the  Secretary's 
discretion,  but  at  least  once  every  five 
years. 

(Aulhorily:  20  U.S.C.  1058  el  al.) 

§  602.4    Participation  of  National  Advisory 
Committee. 

In  making  determinations  under  this 
part,  the  Secretary  considers  the 
recommendations  of  the  National 
Advisory  Committee  on  Accreditation 
and  Institutional  Eligibility. 

(Authority:  20  U.S.C  1058  et  ai.  1145) 

§  602.5    Publication  of  list  of  recognized 
agencies. 

The  Secretary  periodically  publishes 
in  the  Federal  Register  a  list  of 
recognized  agencies,  including  the  scope 
of  recognition  of  each  agency. 

(Authority:  20  U.S.C  1058  et  al.) 

Subpart  B — Criteria  for  Secretarial 
Recognition 

§  602.10    Criteria  for  recognition. 

(a)  The  Secretary  recognizes  an 
accrediting  agency  only  if  the  Secretary 
determines  that  the  agency  is  a  reliable 
authority  as  to  the  quality  of  the 
education  or  training  offered  by 
postsecondary  educational  institutions 
or  programs  within  the  agency's  scope 
of  activity,  taking  into  account  the 
degrees  or  certificates  offered  and  the 
education  or  specific  occupational 
training  offered.  In  making  this 
determination,  the  Secretary  decides 
whether  the  agency  possesses  the 
characteristics  and  follows  the 
procedures  described  in  this  subpart. 

(b)  To  be  recognized  by  the  Secretary, 
an  agency  must  satisfactorily  meet  each 
of  the  criteria  in  §§  602.11—602.19 
unless  it  can  demonstrate  to  the 
Secretary's  satisfaction  why  one  or 
more  criteria  should  not  appropriately 
be  applied. 

(c)  For  purposes  of  the  determination 
in  paragraph  (b)  of  this  section,  each 
section,  taken  as  a  whole,  constitutes  a 
criterion. 

(Authority:  20  U.S.C.  1058  et  al.) 

§602.11    Experience. 

An  accrediting  agency  must 
demonstrate  sufficient  experience  with 
respect  to  both — 


(a)  The  geographical  scope  of  activity 
for  which  it  seeks  recognition;  and 

(b)  The  specific  degress,  certificates, 
and  programs  which  would  be  covered 
by  its  recognized  accreditation  and 
preaccreditation  activities. 
(Authority:  20  U.S.C.  1058  et  al.) 

§602.12    Scope  Of  activity. 

The  Secretary  determines  whether  an 
accrediting  agency — 

(a)  (1)  Is  national  in  the  scope  of  its 
operation;  or 

(2)  Includes  in  its  geographical  scope 
of  operation  at  least  three  States  that 
are  contiguous  or  that  otherwise 
constitute  a  distinct  geographic  region, 
and  defines  its  accrediting  activity  as 
the  accreditation  of  entire  institutions; 
and 

(b)  Accredits  types  and  academic 
levels  of  institutions  or  programs  that 
must  be  accredited  by  an  accrediting 
agency  recognized  by  the  Secretary  in 
order  for  those  institutions  or  programs, 
or  their  students,  to  be  eligible  for 
participation  in  one  or  more  Federal 
programs. 

(Authority:  20  U.S.C  1058  et  a!) 

§  602.13    Clarity  of  purpose,  acope,  and 
operational  information. 

The  Secretary  determines  whether  an 
accrediting  agency  maintains,  and 
makes  publicly  available,  current 
written  material  clearly  describing  each 
of  the  following  matters: 

(a)  Its  purposes  and  objectives. 

(b)  The  geographical  area  and  the 
tj'pes  and  academic  levels  of 
educational  institutions  or  programs 
covered  by  the  agency's  accrediting 
activity. 

(c)  liie  definition  of  each  type  of 
accreditation  and  preaccreditation 
status,  including  probationary  status,  if 
any.  that  the  agency  grants. 

(d)  The  criteria  and  procedures  used 
by  the  agency  for  determining  whether 
to  grant,  reaffirm,  reinstate,  deny, 
restrict,  or  revoke  each  type  of 
accreditation  and  preaccreditation    j 
status  that  the  agency  grants. 

(e)  The  standards  to  which  an  agency 
holds  an  educational  institution  or 
program  for  the  purpose  of  making 
determinations  respecting  each  of  the 
criteria  referred  to  in  paragraph  (d)  of 
this  section. 

(f)  The  procedures  established  by  the 
agency  for  appeal  of  its  denials  or 
withdrawals  of  accreditation  or 
preaccreditation  status. 

(g)  The  procedures  followed  by  the 
agency  for  the  timely  review  of 
complaints  pertaining  to  institutional  or 
program  quality,  as  these  relate  to  the 
agency's  criteria,  in  a  manner  that  is  fair 


25098 


Federal  Register  /  Vol.  53.  No.  127  /  Friday.  July  1.  1988  /  Rules  and  Regulations 


and  equitable  to  the  person  making  the 
complaint  and  to  the  institution  or 
program. 

(h)  The  current  accreditation  or 
preaccreditation  status  publicly 
conferred  on  each  educational 
institution  or  program  within  the 
agency's  scope  of  operation,  and  the 
date  of  the  next  currently  scheduled 
review  or  reconsideration  of 
accreditation  of  each  of  those 
institutions  or  programs. 

(i)  The  names  and  relevant 
employment  and  organizational 
affiliations  of  the  members  of  the 
agency's  policy  and  decision-making 
bodies  responsible  for  the  agency's 
accrediting  activities,  and  the  names  of 
the  agency's  principal  administrative 
staff. 

(j)  Piovisions  for  the  inclusion  of 
representatives  of  the  public  in  its  policy 
and  decision-making  bodies,  responsible 
for  its  accrediting  activities  or  for  the 
retention  of  advisors  who  can  provide 
information  about  issues  of  concern  to 
the  public. 

(k)  With  regard  to  institutions  or 
programs  of  study  that  admit  students 
on  the  basis  of  their  ability  to  benefit 
from  the  education  or  training  offered, 
any  criteria  established  by  the  agency 
with  respect  to  nationally  recognized, 
standardized,  or  industry-developed 
tests  designed  to  measure  the  aptitude 
of  prospective  students  to  complete 
successfully  the  program  to  which  they 
have  applied. 
(Authority:  29  U.S.C.  1058  et  al.  and  l()91(d)) 

§  602.14    National  recognition. 

The  Secretary  determines  whether  an 
accrediting  agency  demonstrates  that  its 
policies,  evaluation  methods  and 
decisions  are  accepted  throughout  the 
United  States  by,  as  appropriate — 

(a)  Educators  and  educational 
institutions: 

(b)  Licencing  bodies;  practitioners, 
and  employers  in  the  professional  or 
vocational  fields  for  which  the 
educational  institutions  or  program 
within  the  agency's  jurisdiction  prepare 
their  students;  and 

(c)  Recognized  agencies. 

(Authority:  20  U.S.C.  1058  et  al.) 

§  602.15    Resource*. 

The  Secretary  determines  whether  an 
accrediting  agency  has,  and  will  be 
likely  to  have  sufficient  resources  to 
carry  out  its  accreditation  function  in 
light  of  its  requested  scope  of 
recognition,  including — 

(a)  Administrative  staff  and  fmancial 
resources;  and 

(b)  Competent  and  knowledgeable 
personnel  responsible  for  on-site 


evaluation,  policy-making  and  decisions 
regarding  accreditation  and 
preaccreditation  status. 
(Authorily:  20  U.S.C.  1058  el  a/f 
§  602.16    Intcorlty  of  process. 

The  Secretary  determines  whether  an 
accrediting  agency  adheres  to  the 
following  practices  and  procedures  in 
making  its  determinations  concerning 
accreditation  and  preaccreditation 
status: 

(a)  As  an  integral  part  of  its 
accrediting  activity,  it — 

(1)  Requires  self-analysis  by  each 
subject  educational  institution  or 
program  in  accordance  with  guidance 
provided  by  the  agency;  and 

(2)  Conducts  an  on-site  review  of  the 
institution  or  program,  conducts  its  own 
independent  analyses  and  evaluations 
of  the  data  furnished  by  the  institution 
or  program,  and  provides  a  written 
report  on  the  review  to  the  institution  or 
program  concerning — 

(i)  The  strengths  and  weaknesses  of 
the  institution  or  program  (both  at  the 
main  campus  and  branch  campus  or  off- 
campus  locations),  including  areas 
needing  improvement:  and 

(ii)  The  institution's  or  program's 
performance  respecting  the  assessment 
of  student  achievement  as  described  in 
S  602.17. 

(b)  It  re-evalualcs  at  reasonable 
intervals  the  institutions  or  programs  to 
which  it  has  granted  accreditation  or 
preaccreditation  status. 

(c)  It  bases  its  decisions  regarding  the 
award  of  accreditation  or 
preaccreditation  status  upon  its 
published  criteria  and  provides  advance 
public  notice  of  proposed  new  or  revised 
criteria,  providing  interested  parties 
adequate  opportunity  to  comment  on 
such  proposals  prior  to  their  adoption. 

(d)  With  regard  to  the  award  of 
preaccreditation  status,  it  applies 
criteria  and  follows  procedures  that  are 
appropriately  related  to  those  used  to 
award  accreditation  status. 

(e)  It  offers  appropriate  and  fair 
written  procedures  for  appeals  of  its 
denial  or  withdrawal  of  accreditation  or 
preaccreditation  status.  Such  written 
procedures  shall  be  made  promptly 
available  to  the  chief  executive  official 
of  any  institution  or  program  affected  by 
such  a  change  in  status. 

(f)  It  maintains  a  written  policy  under 
which  it  notifies  the  Secretary  within  30 
days  of  any  final  decision — 

(1)  To  withdraw  accreditation  or 
preaccreditation  status  from  an 
institution  or  program;  or 

(2)  To  place  an  accredited  or 
preaccredited  institution  or  program  on 
a  publicly  announced  probationary 
status. 


(g)  Its  organization,  functions,  and 
procedures  include  effective  controls 
against  conflicts  of  interest  and  against 
inconsistent  application  of  its  criteria 
and  standards. 

(h)  If  the  institution  or  program  elects 
to  make  public  disclosure  of  its  status,  it 
requires  that  each  institution  or  program 
to  which  it  has  granted  accreditation  or 
preaccreditation  status  disclose  that 
status  accurately,  including  the 
academic  or  instructional  programs 
covered  by  that  status. 

(i)  It  maintains  a  systematic  program 
of  review  designed  to  assess  the  validity 
and  reliability  of  its  criteria,  procedures, 
and  standards  relating  to  its  accrediting 
and  preaccrediting  acUvity  and  their 
relevance  to  the  educational  and 
training  needs  of  affected  students. 

(j)  It  maintains  complete  and  accurate 
records  of  its  last  two  reviews  of  each 
institution  or  program,  and  accurate 
permanent  records  of  its  decisions  with 
respect  to  preaccreditation, 
accreditation,  and  adverse  actions. 

(Authority:  20  U.S.C.  1058  et  al.) 

§  602. 1 7    Focus  on  educational 
effectiveness. 

The  Secretary  determines  whether  an 
accrediting  agency,  in  making  its 
accrediting  decisions,  systematically 
obtains  and  considers  substantial  and 
accurate  information  on  the  educational 
effectiveness  of  postsecondary 
educational  institutions  or  programs, 
especially  as  measured  by  student 
achievement,  by — 

(a)  Determining  whether  an 
educational  institution  or  program 
maintains  clearly  specified  educational 
objectives  consistent  with  its  mission 
and  appropirate  in  light  of  the  degrees  or 
certificates  it  awards: 

(b)  Verifying  that  satisfaction  of 
certificate  and  degree  requirements  by 
all  students,  including  students  admitted 
on  the  basis  of  ability  to  benefit,  is 
reasonably  documented,  and  conforms 
with  commonly  accepted  standards  for 
the  particular  certificates  and  degrees 
involved,  and  that  institutions  or 
programs  confer  degrees  only  on  those 
students  who  have  demonstrated 
educational  achievement  as  assessed 
and  documented  through  appropriate 
measures; 

(c)  Determining  that  institutions  or 
programs  document  the  educational 
achievements  of  their  students, 
including  students  admitted  on  the  basis 
of  ability  to  benefit,  in  verifiable  and 
consistent  ways,  such  as  evaluation  of 
senior  theses,  reviews  of  student 
portfolios,  general  educational 
assessments  (e.g..  standardized  test 
results,  graduate  or  professional  schoul 
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test  results,  or  graduate  or  professional 
school  placements),  job  placement  rates, 
licensing  examination  results,  employer 
evaluations,  and  other  recognized 
measures; 

(d)  Determining  that  institutions  or 
programs  admitting  students  on  the 
basis  of  ability  to  benefit  employ 
appropriate  methods,  such  as 
preadmissions  testing  or  evaluations,  for 
determining  that  such  students  are  in 
fact  capable  of  benefiting  from  the 
training  or  education  offered; 

(e)  Determining  the  extent  to  which 
institutions  or  programs  broadly  and 
accurately  publicize,  particularly  in 
representations  directed  to  prospective 
students,  the  objectives  described  in 
paragraph  (a)  of  this  section,  the 
assessment  measure  described  in 
paragraph  (c)  of  this  section,  the 
information  obtained  through  those 
measures,  and  the  methods  described  in 
paragraph  (d)  of  this  section;  and 

(f)  Determining  the  extent  to  which 
institutions  or  programs  systematically 
apply  the  information  obtained  through 
the  measures  described  in  paragraph  (c) 
of  this  section  toward  steps  to  foster 
enhanced  student  achievement  with 
respect  to  the  degrees  or  certificates 
offered  b;^  the  institution  or  program. 

(Authority:  20  U.S.C.  1058  et  al.) 

§  602.18    Regard  for  adequate  and 
accurate  put>lic  disdosur*. 

The  Secretary  determines  whether  an 


accrediting  agency,  in  making  its 
accrediting  decisions,  reviews  elements 
of  institutional  or  program  integrity  as 
demonstrated  by  the  adequacy  and 
accuracy  of  disclosures  of  information 
that  do  not  mislead  the  public  (and 
especially  prospective  students)  as  to — 

(a)  The  institution's  or  program's 
resouces,  admission  policies  and 
standards,  academic  offerings,  policies 
with  respect  to  satisfactory  academic 
progress,  fees  and  other  charges,  refund 
policies,  and  graduation  rates  and 
requirements; 

(b)  The  institution's  or  program's 
educational  effectiveness  as  described 
in  §602.17; 

(c)  Employment  of  recent  alumni 
related  to  the  education  or  training 
offered,  in  the  case  of  an  institution  or 
program  offering  training  to  prepare 
students  for  gainful  employment  in  a 
recognized  occupation,  or  where  the 
institution  or  program  makes  claims 
about  the  rate  or  type  of  emplojrment  of 
graduates;  and 

(d)  Data  supporting  any  quantitative 
claims  made  by  the  institution  with 
respect  to  any  matters  described  in 
paragraphs  (a),  (b)  and  (c)  of  this 
section. 

(Authority:  20  U.S.C.  1058  et  al.) 

§  602.19    Regard  for  decisions  of  States 
and  ottter  accrediting  agendas. 

The  Secretary  determines  whether  an 
accrediting  agency,  in  making  its 


decisions,  shows  regard  for  the 
decisions  of  States  and  of  other 
recognized  accrediting  agencies  by 
conforming  with  the  following  practices: 

(a)  Recognizing  only  those  institutions 
or  programs  that  are  legally  authorized 
under  applicable  State  law  to  provide  a 
program  of  education  beyond  secondary 
education. 

(b)  In  considering  whether  to  grant 
initial  accreditation  or  preaccreditation 
status  to  an  institution  or  program, 
taking  into  account  actions  by  other 
recognized  agencies  which  have  denied 
accreditation  or  preaccreditation  status 
to  the  institution  or  program,  have 
placed  the  institution  or  program  on 
public  probationary  status,  or  have 
revoked  the  accreditation  or 
preaccreditation  status  of  the  institution 
or  program. 

(c)  If  another  recognized  agency 
places  an  institution  or  the  principal 
program  offered  by  an  institution  on 
public  probationary  status  or  revokes 
the  accreditation  of  the  institution  or 
principal  program  within  an  institution, 
promptly  reviewing  the  accreditation  or 
preaccreditation  status  it  has  previously 
granted  to  that  institution  to  determine  if 
there  is  cause  for  it  to  withdraw  or ' 
otherwise  alter  that  status. 

(Authority:  20  U.S.C.  1058  et  al.) 

(FR  Doc.  88-14912  Filed  6-29-88;  9:14  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part*  42  and  52 

Federal  Acquisition  Regulation  (FAR); 
Report  of  Shipment 

agencies:  Department  of  Defense 
(DoD).  General  Services  Administration 
(CSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  FAR  Subpart 
42.14  and  the  clause  at  52.242-12  to 
require  contractors  to  provide  advance 
notice  of  shipment  for  categories  of 
material  requiring  preparation  by  the 
consignee  for  safety  and  security 
consideration. 

date:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  August  30. 
1988  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW., 
Room  4041.  Washington.  DC  20405. 
Please  cite  FAR  Case  83-29  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  A.  Willis,  FAR  Secretariat. 
Room  4041,  GS  Building.  Washington. 
DC  20406.  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Storage  and  distribution  points, 
depots,  and  other  receiving  activities  of 
the  DoD  and  some  civilian  agencies 
require  advance  notice  by  contractors  of 
shipments  uf  miniiaum  carloed  or 
truckload  shipments.  Thr  advance 
notice  facilitates  arrangements  for 
transportation  control,  labor,  space  and 
use  of  materials  handling  equipment  at 
destination. 

The  proposed  rule  would  also  require 
advance  notice  of  shipments  of 
classified  material;  sensitive  and 
controlled  material;  explosives;  and 
some  other  hazardous  materials.  The 


notice  is  necessary  so  the  consi^fiee  can 
make  special  preparations  for  safety  or 
security  reasons. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  cost  or  administrative 
impact  on  a  substantial  number  of  ssmI) 
business  contractors  under  the 
Regulatory  Flexibility  Act  (5  U.S4i  iOl, 
et  seq.).  The  rule  would  not  affect  the 
competitive  posture  of,  or  preference  for 
small  businesses,  solicitation  or  soiaQ 
purchase  procedures,  impose 
nonreimbursed  administrative  costs,  or 
required  professional  skill  requireiBents 
or  business  systems  beyond  those 
normally  available  in-house  to  sbuiI) 
businesses.  Therefore,  a  Regulatorjr 
Flexibility  analysis  is  not  required. 

Comments  from  small  twsinesses  and 
other  interested  parties  are  solicited  and 
will  be  considered  in  the  formulation  of 
a  Ttnal  rule. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
do  not  impose  recordkeeping 
information  collection  requirements  or 
collcH^tion  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  42  and 
52 

Government  procurement. 

Dated:  June  21, 1988. 
Hany  S.  Ractnakl. 

Acting  Director,  Office  of  Federal  Acquisition 
end  ReguIaUuy  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Piirts  42  and  52  be  amended  as  set  fottfi' 
below: 

PART  42-CONTRACT 
ADMINISTRATION 

1.  The  authority  citations  for  Parts  42 
and  52  continue  to  read  as  follows: 

Audiorityr  40  U.S.C.  48e(c):  10  U.S.G. 
C1»ap(«  137;  tad  42  V.SXl.  2473(r). 

2.  Sections  42.1406-1  and  42.1406-2 
are  revised  to  read  as  follows: 

42.1406-1    Advance  notica.- 

Military  (and  as  required,  civilian 
agency)  storage  and  distribution  points, 
depots,  and  other  receiving  activities 
require  advance  notice  of  shipments 
enroute  from  contractors'  planta. 
Generally,  this  notification  is  required 


only  for  classified  material;  sensitive, 
controlled,  and  certain  other  protected 
material;  explosives,  and  some  other 
hazardous  materials;  selected  shipments 
requiring  movement  control;  or  minimum 
carload  or  truckload  shipments.  It 
facilitates  arrangements  for 
transportation  control,  labor,  space,  and 
Mse  of  materials  handling  equipment  at 
destination.  Also,  timely  receipt  of 
notices  by  the  consignee  transportation 
office  precludes  the  incurring  of 
demurrage  and  vehicle  detention 
charges. 

42.1406-2   Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.242-12.  Report  of  Shipment 
(REPSHIP).  in  solicitations  and  contracts 
«dien  advance  notice  of  shipment  is 
required  for  safety  or  security  reasons. 
or  where  carload  or  truckload  shipments 
will  be  made  to  DoD  installations  or.  as 
required,  to  civilians  agency  facilities. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  52.242-12  is  amended  by 
inserting  in  the  introductory  text  a  colon 
following  the  word  "clause"  and 
wmoving  the  remainder  of  the  sentence; 
'  by  removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "(JUN  1988)";  by  revising 
the  first  sentence  of  the  clause;  and  by 
reaioving  the  derivation  line  following 
"(End  of  clausef '  to  read  as  follows: 

52.242-12    Report  ot  SMpnwnt  (REPSHIP). 

As  prescribed  in  42.1406-2.  insert  the 
following  clause: 
Raport  of  Shipmflnl  (REPSIUP)  (fun  1938) 

Unless  otherwise  directed  by  the 
Coatracting  Officer,  the  Contractor  shall  send 
a  i^repaid  notice  of  shipment  to  the  consignee 
transportation  officer  for  all  shipments  of 
classified  material,  protected  sensitive,  and 
protected  controlled  material:  explosives  and 
poisons,  classes  A  and  B;  radioactive 
materials  requiring  the  use  of  a  III  bar  label; 
or  when  a  truckload/carioad  shipment  of 
supplies  weighing  20.000  pounds  or  more,  or  a 
sJiipment  of  less  weight  that  occupies  the  full 
v»»i)))e  capacity  of  a  railway  car  or  motor 
vehicle,  is  given  to  any  carrier  (common, 
contract  or  private)  for  transportation  to  a 
domestic  (i.e..  within  the  United  States 
excluding  Alaslta  or  Hawaii,  or  if  shipment 
originates  in  Alaska  or  Hawaii  wtthin  Alaska 
or  Hawaii  respectively)  destination  (other 
tkan  a  port  for  export).  *  *  * 
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DEPARTMENT  OF  EDUCATION 

Agency  Information  Collection 
Activities  Under  0MB  Review;  Projects 
With  Industry 

agency:  Department  of  Education. 

action:  Notice  of  information  collection 
request. 

summary:  The  Secretary  of  Education 
provides  notice  that  all  Projects  With 
Industry  (PWI)  program  grantees  are 
required  to  submit  to  the  Rehabilitation 
Services  Administration  (RSA)  project 
information  for  fiscal  year  1987  and, 
separately  for  the  first  six  months  of 
fiscal  year  1988.  This  information  is 
necessary  to  enable  the  Commissioner 
of  RSA  to  comply  with  a  statutory 
requirement  to  establish  minimum 


compliance  indicators  for  the  PWI 
program.  The  Office  of  Management  and 
BudgtJ  approved  the  data  collection 
form  on  June  24. 1988. 

DATE:  Information  must  be  received  on 
or  before  August  30, 1988. 

ADDRESSES:  All  information  requested 
by  this  notice  should  be  addressed  to 
the  Commissioner,  Rehabilitation 
Services  Administration,  330  C  Street. 
SW.,  Room  3024,  Mary  E.  Switzer 
Building,  Washington,  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT 

Suzanne  Choisser,  Rehabilitation 
Services  Administration,  U.S. 
Department  of  Education,  Mary  E. 
Switzer  Building,  Room  3216, 330  C 
Street,  SW.,  Washington,  DC  20202. 
Telephone:  (202)  732-1337. 


SUPPLEMENTARY  INFORMATION:  On  June 
15, 1988,  the  Secretary  published  a 
notice  of  proposed  information 
collection  for  the  Projects  With  Industry 
program  in  the  Federal  Register  (53  FR 
22450). 

That  notice  described  the  reasons  for 
and  identified  the  areas  of  the  proposed 
information  collection.  The  explanatory 
statements  in  that  proposed  notice  are 
fully  applicable  to  this  notice,  and 
readers  are  referred  to  53  FR  2245a 

Authority:  29  U.S.C.  795g(f)(l). 
Dated:  June  28, 1388. 
Patricia  McGill  Smith. 

Acting  Assistant  Secretary:  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  88-14911  Filed  6-3(W}8;  8:45  am] 

BILUNG  CODE  4000-Ot-M 


UMI 


FriKtey 
Jufy  1,  1988 


Part  VJl 

Environmefital 
Protection  Agmcy 

40  cm  Farts  141  and  142 

National  PrUtury  OrinMns  Water 
A^iulafions;  Synthetic  Organic  Chemicals; 
MofiltoriMg  tar  Unregiilaleii  Contaminant^ 
Correction;  Rnal  Rule 


25108 


Federal  Register  /  Vol.  S3.  No.  127  /  Friday.  July  1.  1988  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

(WH-FRL-340«-6) 

National  Primary  Drinlcing  Water 
Regulations:  Synthetic  Organic 
Chemicals:  Monitoring  for  Unregulated 
Contaminants:  Correction 

ikOENCV:  Environmental  Protection 

Agency. 

action:  Final  rule;  correction. 


summary:  EPA  is  correcting  errors  in. 
and  clarifying  the  preamble  and  the  final 
rule  promulgating  National  Primary 
Drinking  Water  Regulations  (NPDWRs) 
for  eight  volatile  synthetic  organic 
chemicals  in  drinking  water  and 
monitoring  requirements  for  51 
unregulated  contaminants.  This  final 
regulation  was  published  in  the  Fetleral 
Register  on  July  8, 1987  (52  HI  25690). 
FOR  FURTHER  INFORMATKMI  CONTACT: 
Susan  MacMullin.  Criteria  and 
Standards  Division.  Office  of  Drinking 
Water  (WH-550).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460.  (202/3C2-4258). 

EFFECTIVE  DATE:  This  regulation  was 
effective  January  1. 1988. 
SUPPLEMENTARY  INFORMATION:  EPA 

promulgated  national  primary  drinking 
water  regulations  for  benzene,  carbon 
tetrachloride,  para-dichlorobenzene,  1.2- 
dichloroethane.  l.l-dichloroethylcne. 
1.1.1-trichloroethane.  trichloroelhylene. 
and  vinyl  chloride,  and  monitoring 
requirements  for  51  unregulated 
compounds  on  July  8, 1987  (52  FR  25690). 
The  preamble  and  regulation  contained 
errors  which  are  corrected  by  this 
notice.  In  addition,  this  notice  clarifies 
some  provisions  in  the  July  8  notice. 

I.  Corrections  to  the  Preamble 

There  are  twenty-two  changes  to  the 
preamble.  Ten  of  these  changes  are 
simply  corrections  of  typographical 
errors.  The  other  changes  are  described 
below: 

On  page  25691  of  the  July  8  notice,  the 
term  "regulated  VOCs"  is  changed  to 
read  "VOCs"  to  correspond  to  the  rule 
language  (see  40  CFR  141.24(a)(8)).  Also, 
a  phrase  has  been  added  to  clarify  that 
reduced  monitoring  is  allowed  when 
contaminants  are  not  detected  during 
initial  monitoring  and  the  system  is  not 
"vulnerable"  as  determined  by  the  State 
to  clarify  that  a  system  must  meet  both 
conditions  to  qualify  for  the  reduced 
monitoring.  In  addition,  the  summary  of 
the  monitoring  requirements  for 
unregulated  contaminants  on  page  25091 


is  expanded  to  better  reflect  the* 
provisions  in  40  CFR  1^1.40. 

On  page  25702.  a  phrase  is  added  to 
the  description  of  the  proposed 
monitoring  requirements  to  clarify  the 
conditions  for  reduced  monitoring  under 
the  second  option.  In  the  description  of 
the  third  option,  some  language  on  page 
25703  is  removed  because  it  was 
incomplete  and  therefore  confusing. 

A  paragraph  has  been  added  to 
explain  that  the  requirement  specifying 
where  the  wator  supplier  must  sample  is 
intended  to  insure  that  samples  for 
ground  and  surface  waters  be  taken  at 
points  representative  of  the  water 
delivered  to  the  consumer. 

A  statement  has  been  added  and  to 
clarify  that  only  ground-water  systems 
are  eligible  for  reduced  initial 
monitoring. 

A  footnote  is  added  to  Table  3  on 
page  25705  to  make  it  clear  that  the 
repeat  monitoring  requirement  for 
ground-water  systems  that  are  not 
vulnerable  and  that  do  not  detect  VOCs 
in  the  initial  monitoring  is  one  sample 
per  source:  i.e..  one  sample  every  three 
or  five  years,  as  appropriate. 

The  section  describing  the  use  of 
existing  data  to  fulfill  monitoring 
requirements  has  been  changed  to 
clarify  that  EPA"s  intent  was  to  allow 
the  use  of  high  quality  data,  when 
available,  and  not  to  force  duplicative 
monitoring.  EPA  did  not  intend  to 
require  that  the  existing  data  strictly 
adhere  to  the  method  detection  limits 
and  statkstical  criteria  promulgated  in 
this  rule.  As  stated  on  p.ige  25704.  EPA 
did  not  intend  to  allow  the  re.«ults  of 
EPA's  national  survey,  the  Ground 
Water  Supply  Survey  (CWSS).  to  be 
used  for  the  initial  s.imple  for  ground- 
water systems  served  by  one  well.  The 
reason  for  allowing  only  systems  using 
one  well  to  use  the  CWSS  data  is 
because  the  CWSS  samples  were  taken 
in  the  distribution  system,  so  that  more 
than  one  source  could  have  contributed 
to  the  samp'e.  These  provisions  allowing 
the  use  of  existing  high  quality  data, 
including  GWSS  data,  were  meant  to 
apply  to  the  monitoring  requirements  for 
both  regulated  VOCs  and  unregulated 
contaminants.  Therefore.  EPA  is  adding 
two  statements  to  the  preamble  section 
on  unregulated  contaminants  to  refiect 
this  intent. 

An  additional  change  eliminates  the 
statement  that  public  water  systems 
must  meet  secondary  drinking  water 
standards,  as  well  as  primary  drinking 
water  standards,  when  using  point-of- 
use  devices  or  supplying  bottled  water 
to  avoid  an  unreasonable  risk  to  health. 
The  Agency,  and  generally  owners  and 
operators  of  public  water  systems, 
believe  that  water  supplied  to  the  public 


should  be  palatable  as  well  as  devoid  of 
harmful  substances  and  waterbome 
disease  agents.  For  this  reason,  the 
preamble  stated  that  water  from  point- 
of-use  devices  and  bottled  water  used 
as  a  condition  of  a  variance  or 
exemption  was  to  meet  primary  and 
secondary  standards.  However, 
secondary  standards  are  not  Federally 
enforceable  and  thus  EPA  is  removing 
the  reference  to  them  in  the  preamble. 
The  Agency,  however,  encourages 
States  to  require  public  water  systems 
using  point-of-usc  devices  and  bottled 
water  to  provide  water  that  meets 
secondary  standards.  Also,  in  the  case 
of  .bottled  water,  it  must  meet  the 
applicable  Food  and  Drug 
Administration  standards.  In  addition, 
the  phrase  "primary  drinking  water 
standards"  has  been  changed  to 
"primary  drinking  water  regulations"  to 
correspond  to  the  statutory  terminology. 

On  page  25711.  the  term  "VOCs"  is 
changed  to  read  "contaminants"  to 
correctly  describe  the  statutory 
provision  at  issue. 

A  sentence  has  been  added  that 
clarifies  that  the  monitoring  location  for 
the  unregulated  contaminants  should  be 
after  treatment,  if  treatment  exists. 

n.  Corrections  to  the  Regulation 

This  notice  also  corrects  errors  and 
adds  clarifications  of  the  regulatory 
language.  These  corrections  are 
described  below. 

Section  141.24(g)(1)  is  revised  to 
clarify  that  sampling  must  take  place 
after  application  of  any  treatment,  and 
that  the  quarterly  monitoring  takes  place 
for  one  year  unless  paragraph  (g)(8)(i) 
applies,  as  specified  in  the  preamble. 

Section  141.24(g)(7)  is  revised  to 
clarify  that  samples  must  be  analyzed 
within  fourteen  days  of  collection. 
Specifically,  the  word  "should"  has  been 
changed  to"  "must."  This  is  consistent 
with  the  description  of  this  provision  in 
the  preamble. 

Various  changes  are  made  to  the 
introductory  phrase  of  paragraph  (g)(8) 
and  paragraph  {g)(8)(i)  in  S  141.24  to 
eliminate  repetitious  language  and  to 
clarify  that  the  reduced  monitoring 
requirement  is  one  sample  (i.e..  not  four 
quarterly  samples). 

In  §  141.24.  paragraph  (gH8)|ii)(A)  is 
amended  to  add  parentheses  missing 
from  the  reference  to  paragraph 
{g)(8)(iv). 

In  S  141.24.  paragraph  (g)(8)(ii){D)(l)  is 
revised  by  changing  the  sentence  to 
state  that  monitoring  must  be  repeated 
every  three  years.  Previously,  the 
sentence  said  that  monitoring  must  be 
repeated  in  three  years. 
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In  §  141.24,  paragraph  (g)(8)(v)  is 
amended  by  adding  the  statement  that  a 
system  is  considered  vulnerable  if  it 
detects  any  of  the  contaminants  listed  in 
§  141.40(j).  in  addition  to  the 
contaminants  already  cited  in 
§  141.61(a)  and  §  141.40(e).  This  citation 
to  the  other  group  of  unregulated 
contaminants  was  inadvertently  left  out 
of  the  rule.  The  intent  was  to  classify  a 
water  system  as  vulnerable  if  any  of  the 
regulated  VOCs  or  the  unregulated 
contaminants  (except  disinfection- 
byproducts)  were  detected. 

In  §  141.24.  paragraph  (g)(15)  concerns 
monitoring  for  unregulated 
contaminants  but  was  inadvertently 
included  in  the  section  on  monitoring  for 
the  eight  regulated  VOCs.  It  states  that 
any  small  public  water  system,  defined 
as  one  that  supplies  water  to  fewer  than 
150  service  connections,  may  send  a 
letter  to  the  State  saying  that  the  system 
is  available  for  sampling  in  lieu  of 
actually  taking  samples.  The  Safe 
Drinking  Water  Act  docs  provide  this 
exception  for  small  systems,  but  it  only 
applies  to  monitoring  for  unregulated 
contaminants,  not  compliance 
monitoring  for  regulated  contaminants. 
See  Section  1445  of  the  Safe  Drinking 
Water  Act  Thus,  this  notice  deletes  this 
provision.  (This  same  provision  was 
properly  included  in  the  section  on 
monitoring  for  unregulated 
contaminants.  See  §  141.40(k).)  EPA's 
intent  was  to  require  every  system  to 
monitor  for  the  regulated  volatile 
organic  chemicals  at  least  once  to 
determine  whether  or  not  these 
substances  were  present  at  levels  above 
the  MCLs. 

This  notice  deletes  paragraphs  (g)(16) 
and  (17)  in  §  141.24  because  monitoring 
by  consecutive  systems  is  already 
covered  by  40  CIT?  141.29.  In  §  141.24. 
paragraph  (g)(10)  is  redesignated  as 
paragraph  (g)(16)  and  the  OMB  control 
number  is  added  at  the  end  of  the 
paragraph. 

In  §  141.35,  a  sentence  is  added  to 
paragraph  (d)  to  clarify  that,  for  surface 
water  systems,  public  notification  is 
required  only  after  the  first  quarter's 
monitoring  for  unregulated 
contaminants,  with  a  statement  that 
monitoring  will  be  conducted  for  three 
more  quarters  with  the  results  available 
upon  request.  The  rule  was  silent  on  the 
frequency  of  public  notification  for 
systems  that  sampled  more  than  one 
time. 

Table  1  in  §  141.40  is  corrected  by 
changing  the  title  to  clarify  that  the  table 
is  referring  to  the  date  when  monitoring 
is  to  begin,  not  the  date  when 
monitoring  is  to  be  completed. 

In  S  141.40  (b)  and  (c).  the  paragraphs 
are  revised  to  clarify  that  both  surface 


water  systems  and  ground-water 
systems  must  sample  after  the 
application  of  any  treatment. 

In  §  141.40(i).  a  sentence  is  added 
which  states  that  the  results  of  EPA's 
Ground  Water  Supply  Survey  may  be 
used  for  the  initial  sample  for  ground- 
water systems  served  by  a  single  well. 
(Other  systems  may  not  use  these 
results,  for  the  reasons  explained 
above.) 

This  notice  adds  a  sentence  to 
§  141.40(k)  to  explain  that  public  water 
systems  serving  fewer  than  150 
connections  that  choose  to  send  a  letter 
stating  that  the  system  is  available  for 
sampling  (rather  than  actually  taking 
samples]  are  not  to  send  samples  of 
water  to  the  State  unless  requested  and 
that  the  letter  is  to  be  sent  no  later  than 
January  1, 1991  (which  corresponds  to 
the  date  by  which  monitoring  would 
otherwise  begin).  In  addition,  S  141.40  is 
amended  by  adding  a  new  paragraph 
(m)  which  states  that  the  States  or 
public  water  systems  may  composite  up 
to  five  samples  when  monitoring  for  the 
unregulated  contaminants  as  explained 
in  the  preamble. 

This  notice  corrects  a  typographical 
error  in  §  141.60(b)  (this  paragraph  was 
not  amended  in  the  July  8, 1987  notice:  it 
was  simply  reprinted  for  the 
convenience  of  the  reader).  The  correct 
citation  in  this  paragraph  is 
§  141.62(b)(1). 

Section  141.61(b)  is  changed  by 
omitting  the  word  "generally,"  which 
was  mistakenly  included  before  the 
word  "available."  The  1986  amendments 
to  the  SDWA  removed  the  word 
"generally"  from  the  definition  of 
"feasible"  in  Section  1412(b)(5). 

Under  Subpart ),  Use  of  Non- 
Centralized  Treatment  Devices, 
§  141.100(c)  is  corrected  to  remove  the 
phrase  "Secondary  Drinking  Water 
Standards"  from  the  definition  of  the 
term  "equivalent"  and  to  change  the 
term  "standards"  to  "regulations"  for 
the  reasons  discussed  above  in  the 
explanation  of  preamble  changes. 

"The  typographical  error  in 
§  141.100(d)(2)  is  corrected  by  changing 
the  term  "post-contractor"  to  "post- 
contactor." 

In  Part  142,  two  typographical  errors 
are  corrected:  the  citation  in  the 
introductory  phrase  in  item  2.a.  and  the 
title  of  the  new  section  it  adds  are 
corrected  to  read  §  142.57  (instead  of 
§  142.56).  Section  142.56  remains 
"Extension  for  Date  of  Compliance,"  as 
set  out  in  the  codification  rule  for  the 
SDWA  amendments  (52  FR  20676.  June 
2. 1987). 

Section  142.62  is  corrected  by 
changing  the  title  to  read  "Variances 
and  exemptions  from  the  maximum 


contaminant  levels  for  synthetic  organic 
chemicals."  because  the  provisions  of 
this  section  apply  to  exemptions,  as  well 
as  variances.  Likewise,  paragraphs  (e), 
(f).  and  (g)  in  $  142.62  are  corrected  by 
including  the  word  "exemptions"  in 
addition  to  "variances"  to  clarify  that 
these  paragraphs  refer  to  both  variances 
and  exemptions,  as  indicated  in  the 
preamble.  Also,  in  paragraphs  (b)  and 
(c),  the  references  to  "5  141.61(a)"  are 
corrected  to  read  "§  142.62(a)."  Finally. 
§  142.62(g)(5)  is  corrected  by  changing 
"post-contractor"  to  "post-contactor." 
William  A.  Whittington. 
Acting  Assistant  Administrator  for  Water. 

Date:  June  23. 1988. 

The  fo''      l-ig  corrections  are  made  in 
FRL-321..  d.  National  Primary  Drinking 
Water  Regulations:  Synthetic  Organic 
Chemicals;  Monitoring  for  Unregulated 
Contaminants,  pttblished  in  the  Federal 
Register  on  July  8, 1987  (52  FR  25690). 

PARTS  141  AND  142— [AMENDED] 

1.  On  page  25691,  column  2,  line  14. 
remove  the  word  "regulated"  and  on 
line  15,  add  the  phrase  "and  the  system 
is  not  vulnerable'  after  "sample". 

2.  On  page  25691.  column  3,  line  22. 
after  "years",  add  the  phrase  "for 
ground-water  sources  and  quarterly 
sampling  of  each  source  for  one  year 
every  five  years  for  surface  water 
sources." 

3.  On  page  25691.  column  3,  line  26, 
change  "50"  to  "51". 

4.  On  page  25697.  column  2,  line  42.  in 
the  table  of  MCLs,  change  the  last 
number  from  "0.2"  to  "0.20." 

5.  On  page  25698,  column  3,  lines  35- 
36.  change  "86  cents/gallon"  to  "86 
cents/1.000  gallons." 

6.  On  page  25702,  column  3.  line  56, 
add  the  phrase  "and  the  system  is  not 
vulnerable"  after  "sample". 

7.  On  page  25703,  column  1,  lines  6-11, 
remove  the  following  phrase  and 
sentence:  "i.e.,  each  system  samples 
once  every  3  months  for  a  year.  If  no 
VOCs  are  found  and  the  system  is  not 
vulnerable  to  contamination,  the  State 
may  reduce  the  sample  to  that  taken  in 
the  first  quarter." 

8.  On  page  25703,  column  2.  following 
line  55,  add  the  following  text: 

"Thus,  surface  water  systems  may 
sample  at  points  in  the  distribution 
system  representative  of  each  source  or 
at  entry  points  to  the  distribution 
system.  Ground-water  systems  must 
sample  at  points  of  entry  to  the 
distribution  system  representative  of 
each  well. 

The  sampling  points  specified  in  this 
rule  will  assure  that  samples  of  ground 
and  surface  water  sources  are  taken  at 


25110 


Federal  Register  /  Vol.  53.  Na  127  /  Friday.  July  1.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  127  /  Friday.  July  1.  1988  /  Rules  and  Regulations 25111 


points  representative  of  the  water 
delivered  to  the  consumer.  The  entrance 
to  the  distribution  system  is  an 
appropriate  sampling  point  for  treated 
water  unless  a  number  of  wells  in  the 
well  fleld  are  being  used  intermittently. 
In  this  case,  the  system  must  either 
sample  the  raw  water  from  each  source 
to  assure  that  the  MCL  at  each  source  is 
not  exceeded  or  develop  a  monitoring 
scheme  for  sampling  when  new  sources 
(e.g..  wells)  are  brought  on  line  or  taken 
off  line.  Since  the  regulation  requires 
quarterly  sampling  to  be  representative, 
more  than  one  sample  per  quarter  may 
be  necessary.  In  the  case  of  multiple 
sources,  the  State  would  determine  the 
monitoring  requirements  that  best 
ensure  sampling  is  representative  of 
each  source." 

9.  On  page  25704.  column  2.  line  6. 
change  'Table  4"  to  'Table  3." 

10.  On  page  25704,  column  3.  line  43. 
change  "NTNCW  systems"  to 
"NTNCWS". 

11.  On  page  25704.  column  3.  lines  46- 
48.  the  sentence  which  reads  "If  a 
system  is  not  classified  as  'vulnerable' 
and  the  first  quarterly  sample  does  not 
detect  VOCs.  the  State  may  waive  the 
requirement  for  additional  sampling."  is 
revised  to  read  as  follows: 

"If  a  ground  water  system  is  classified 
as  'not  vulnerable'  and  the  first 
quarterly  sample  does  not  detect  VOCs 
the  State  may  waive  the  requirement  for 
additional  sampling. 

In  general,  in  determining 
vulnerability,  States  should  assess  the 
presence  of  both  regulated  VOCs  and 
unregulated  contaminants." 

12.  On  page  25705.  Table  3.  change  the 
subheading  "Ground  Water"  to  "Ground 
Water  ***  and  add  the  following  as  a 
footnote  to  the  bottom  of  the  table: 

"  *  One  sample  except  when  VOCs 
are  detected." 

13.  On  page  25705,  column  1,  lines  BO- 
OS, the  phrase  which  reads  "Allow  the 
use  of  monitoring  data  collected  after 
fanuary  1. 1983.  in  lieu  of  new  data  for 
the  first  sample  if  the  data  are  of  an 
acceptable  quality  and  will  provide 
information  equivalent  to  that  required 
in  the  rule"  is  revised  to  read  at  follows: 

"Allow  the  use  of  monitoring  data 
collected  after  January  1. 1963,  for 
purposes  of  compliance  monitoring.  If 
the  State  determines  that  the  data  are  of 
an  acceptable  quality.  i.e..  consistent 
with  the  quality  of  data  collected  as 
specified  in  the  rale,  the  State  may 
authorize  the  use  of  that  data  to  fulfill 
the  system's  initial  monitoring 
requirements  if  the  system  is  determined 
by  the  State  not  to  be  vulnerable. 
"Consistent"  means  the  sampling 
location,  sampling  techniques,  and 
analytical  methods  were  performed  by 


qualified  laboratories  (i.e..  laboratories 
that  are  THM-certified)  with  adequate 
quality  control.  EPA  does  not  intend  that 
the  data  must  adhere  strictly  to  the 
method  detection  limits  and  statistical 
criteria  in  the  rule  for  new  analyses. 

14.  On  page  25707,  column  1,  line  Oft 
change  'Table  3"  to  'Table  S." 

15.  On  page  25707,  column  2.  line  60. 
change  "Table  3"  to  'Table  5." 

16.  On  page  25708.  column  2.  line  49. 
change  "section  in.A.l"  to  "Section 
III.D." 

17.  On  page  25709,  column  1,  line  54.  . 
change  the  last  word  "is"  to  "of." 

18.  On  page  25709,  column  1.  lines  80- 
63  which  reads  "Equivalent  means 
water  that  meets  all  Primary  and 
Secondary  Drinking  Water  Standards 
and  is  not  an  acceptable  quality."  is 
revised  to  read  as  follows: 

"Equivalent  means  water  that  is  of 
acceptable  quality  and  meets  all 
national  primary  drinking  water 
regulations." 

19.  On  page  25711.  column  1.  line  17. 
change  "VOCs"  to  "contaminants". 

20.  On  page  25711,  column  1.  line  29. 
after  "control."  insert  the  following 
sentence:  "EPA  does  not  intend  that  the 
data  must  adhere  strictly  to  the  method 
detection  limits  and  statistical  criteria  in 
the  rule  for  new  analyses." 

21.  On  page  25711.  column  1.  lines  30. 
35,  and  36,  change  "33"  to  "34". 

22.  On  page  25711.  column  1.  line  47. 
at  the  end  of  the  line,  add  the  following 
sentence: 

"In  addition,  results  of  EPA's  Ground 
Water  Supply  Survey  can  be  used  in  a 
similar  manner  for  systems  supplied  by 
a  single  well." 

23.  On  page  ^711.  column  2.  line  4. 
after  "Monitoring."  add  the  following 
sentence: 

"All  samples  for  unregulated 
contaminants  should  be  taken  after 
treatment,  if  any." 

(141.24    (Amentfadl 

24.  In  1 141.24(g)(1).  on  page  25712. 
column  3.  line  57.  after  "weU".  insert 
"after  any  application  of  treatment." 

25.  The  second  and  third  sentences  of 
9 141.24(g)(1)  on  page  25712.  column  3. 
lines  57-65.  are  revised  to  read  as 
follows: 

"Sampling  must  be  conducted  at  the 
same  location(s)  or  more  representative 
location(8)  every  three  months  for  one 
year  except  as  provided  in  paragraph 
(gH8)(i)  of  this  secbon." 

26.  In  1 141.24(g)(7)  on  page  25713. 
column  2.  lines  8  dirough  10.  change 
"Samples  should  be  analyzed  within 
fourteen  days  of  collection."  to 
"Samples  must  be  analyzed  within 
fourteen  days  of  collection." 


27.  in  die  introductory  phrase  of 

( 141.24(g)(8)  on  page  25713.  column  2. 
lines  60-61.  remove  the  phrase  "as 
follows'. 

28.  In  9 141.24(g)(8Hi)(A)  on  page 
25713.  column  3.  line  1.  after 
"monitoring",  insert  "may  be  reduced  to 
one  sample  and". 

29.  In  8l41.24(g)(8)(i)(B)  (7)  and  [2]  on 
page  25713,  column  3.  lines  8  and  10, 
after  "Monitoring",  insert  "(i.e.,  one 
sample)"  in  both  hnes. 

30.  In  9 141.24{g)(8)(ii)(A)  on  page 
25713,  column  3,  line  25,  the  citation  is 
corrected  to  read  "(g)(8)(iv)". 

31.  In  9 141.24{gK8)(ii)(B)(2)  on  page 
25713,  column  3.  lines  33  and  34.  change 
"repealed  in  three  years"  to  "repeated 
every  three  years." 

32.  Section  141.24(g)(8)(v)  on  pages 
25713  and  25714,  which  reads  "A  system 
is  deemed  to  be  vulnerable  for  a  period 
of  three  years  after  any  positive 
measurement  of  one  or  more 
contaminanU  listed  in  either  9 141.61(a) 
or  i  141.40(e)  except  for  trihalomethanes 
or  other  demonstrated  disinfection  by* 
products"  is  corrected  to  read  as 
follows: 

"(v)  A  system  is  deemed  to  be 
vulnerable  for  a  period  of  three  years 
after  any  positive  measurement  of  one 
or  more  contaminants  listed  in  9 141.40 
(e)  or  (j)  or  9141.61(a).  except  for 
trihalomethanes  or  other  demonstrated 
disinfection  by-products." 

33.  In  9 141.24  on  page  25714,  column 
3.  lines  10-32.  paragraphs  (g)  (15).  (16). 
and  (17)  are  deleted. 

34.  In  9 141.24.  on  page  25714.  column 
3.  paragrafrfi  (gHl8)  is  redesignated  as 
paragraph  (gU15)  and  the  following  is 
added  at  the  end  of  the  paragraph: 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  nnnber  2CMO-0090) 

9141JS    (Amended! 

35.  In  9 141.35.  on  page  25715.  column 
1.  line  2&  the  following  sentence  is 
added  to  the  end  of  paragraph  (d): 

"For  surface  water  systems,  public 
notification  is  required  only  after  the 
first  quarter's  monitoring  and  must 
include  a  statement  that  additional 
monitoring  will  be  conducted  for  three 
more  quarters  with  the  results  available 
upon  request." 

36.  In  1 141.40(a)  on  page  25715. 
column  1,  the  title  of  Table  1  is  corrected 
to  read  as  follows: 

•Table  1.  MONITORING  SQIEDULE  BY 
SYSTEM  SIZE" 

37.  In  9 141.40.  the  first  sentence  in 
paragraph  (b).  on  page  25715.  column  1, 
line  48,  is  correctwJ  to  read  as  follows: 


"(b)  Surface  water  sy-stems  shall 
sample  at  points  in  the  distribution 
system  representative  of  each  water 
source  or  at  entry  points  to  the 
distribution  system  after  any  application 
of  treatment." 

38.  In  §  141.40(c),  on  page  25715, 
column  1,  line  54,  after  "well"  insert 
"after  any  application  of  treatment". 

39.  In  §  141.40,  at  the  end  of  paragraph 
(i)  on  page  25715,  column  3,  line  42,  add 
the  following  sentence:  "In  addition,  the 
results  of  EPA's  Ground  Water  Supply 
Sur\'cy  may  be  used  in  a  similar  manner 
for  systems  supplied  by  a  single  well." 

40.  In  9 141.40  paragraph  (k)  on  page 

25715.  column  3,  lines  61  through  67,  is 
correctly  revised  and  paragraph  (ni)  is 
added  after  paragraph  (I)  on  page  25716, 
column  1,  to  read  as  follows: 

§  141.40    Special  monitoring  for  organic 
ctiemicals. 

•         •         •         •         • 

(k)  Instead  of  performing  the 
monitoring  required  by  this  section,  a 
community  water  system  or  non- 
transient  non-community  water  system 
serving  fewer  than  150  service 
connections  may  send  a  letter  to  the 
State  stating  that  the  system  is  available 
for  sampling.  This  letter  must  be  sent  to 
the  State  no  later  than  January  1, 1991. 
The  system  shall  not  send  such  samples 
to  the  State,  unless  requested  to  do  so 
by  the  State. 
***** 

(m)  States  or  public  water  systems 
may  composite  up  to  five  samples  when 
monitoring  for  substances  in  §  141.40  (e) 
and  (j)  of  this  section. 

41.  In  §  141.60,  paragraph  (b)  on  page 

25716.  column  1,  lines  27  and  28,  is 
corrected  to  read  as  follows: 

§141.60    Effective  dates. 

***** 

(b)  The  effective  date  for  1 141.62(b)(1) 
is  October  2, 1937. 

42.  In  9  141.61.  paragraph  (b)  on  page 
25716,  column  1.  lines  54-65,  is  correctly 
revised  to  read  as  follows: 

§  141.61    Maximum  contaminant  levels  for 
organic  chemlcats. 

*        «         •        *        * 

(b)  The  Administrator,  pursuant  to 
section  1412  of  the  Act,  hereby  identifies 


the  following  as  the  best  technology, 
treatment  techniques,  or  other  means 
available  for  achieving  compliance  with 
the  maximum  contaminant  levels  for 
synthetic  organic  chemicals 
(§  141.61(a)):  central  treatment  using 
packed  tower  aeration;  central 
treatment  using  granular  activated 
carbon  for  all  these  chemicals  except 
vinyl  chloride. 

43.  Section  141.100(c)  on  page  25716, 
column  2.  is  correctly  revised  to  read  as 
follows: 

§  141.100    Criteria  and  procedures  for 
putiiic  water  systems  using  point.of.entry 
devices. 

***** 

(c)  The  public  water  system  must 
develop  and  obtain  State  approval  for  a 
monitoring  plan  before  point-of-entry 
devices  are  installed  for  compliance. 
Under  the  plan  approved  by  the  State, 
point-of-entry  devices  must  provide 
health  protection  equivalent  to  central 
water  treatment.  "Equivalent"  means 
that  the  water  would  meet  all  national 
primary  drinking  water  regulations  and 
would  be  of  acceptable  quality  similar 
to  water  distributed  by  a  well-operated 
central  treatment  plant.  In  addition  to 
the  VOCs,  monitoring  must  include 
physical  measurements  and 
observations  such  as  total  flow  treated 
and  mechanical  condition  of  the 
treatment  equipment. 

44.  In  §  141.100(d)(2)  on  page  25716, 
column  2,  line  56,  change  "post- 
contractor"  to  "post-contactor." 

45.  On  page  25716,  column  3,  lines  17 
and  19,  change  "§  142.56"  to  "9  142.57." 

46.  The  title  of  §  142.62,  on  page  25716, 
column  3.  and  9  142.62  (b).  (c),  (e),  (f),  (g) 
introductory  text  and  {g)(5)  on  page 
25717,  columns  1  through  3,  are  correctly 
revised  to  read  as  follows: 

§  142.62    Variances  and  exemptions  from 
ttie  maximum  contaminant  levels  for 
synttietic  organic  chemicals. 

***** 

(b)  A  State  shall  require  community 
water  systems  and  non-transient  non- 
communily  water  systems  to  install 
and/or  use  any  treatment  method 
identified  in  9  142.G2(a)  as  a  condition 
for  granting  a  variance  except  as 
provided  in  paragraph  (c)  of  this  section. 


If,  after  the  system's  installation  of  the 
treatment  method,  the  system  cannot 
meet  the  MCL.  the  system  shall  be 
eligible  for  a  variance  under  the 
provisions  of  section  1415(a)(l)(A]  of  the 
Act. 

(c)  If  a  system  can  demonstrate 
through  comprehensive  engineering 
assessments,  which  may  include  pilot 
plant  studies,  that  the  treatment 
methods  identified  in  9  142.62(a)  would 
only  achieve  a  de  minimis  reduction  in 
contaminants,  the  State  may  issue  a 
schedule  of  compliance  that  requires  the 
system  being  granted  the  variance  to 
examine  other  treatment  methods  as  a 
condition  of  obtaining  the  variance. 
***** 

(e)  The  State  may  require  a  public 
water  system  to  use  bottle  water  or 
point-of-use  devices  or  other  means  as  a 
condition  of  granting  a  variance  or  an 
exemption  from  the  requirements  of 

9  141.61(a],  to  avoid  an  unreasonable 
risk  to  health. 

(f)  Public  water  systems  that  use 
bottled  water  as  a  condition  for 
receiving  a  variance  or  an  exemption 
from  the  requirements  of  §  141.61(a) 
must  meet  the  following  requirements  in 
either  paragraph  (f)(1)  or  (f)(2)  of  this 
section  in  addition  to  requirements  in 
paragraph  (f)(3)  of  this  section: 

***** 

(g)  Public  water  systems  that  use 
point-of-use  devices  as  a  condition  for 
obtaining  a  variance  or  an  exemption 
from  NPDWRs  for  volatile  organic 
chemicals  must  meet  the  following 
requirements: 
***** 

(5)  The  design  and  application  of  the 
point-of-use  devices  must  consider  the 
tendency  for  an  increase  in 
heterotrophic  bacteria  concentrations  in 
water  treated  with  activated  carbon.  It 
may  be  necessary  to  use  frequent 
backwashing.  post-contactor 
disinfection,  and  Heterotrophic  Plate 
Count  monitoring  to  ensure  that  the 
microbiological  safety  of  the  wafer  is 
not  compromised. 
***** 
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DEPARTMENT  OF  THE  TREASURY 
(TJ>.M-37] 

Ust  of  Custome-Approved  Commercial 
Gaugers  and  Customa-AccredHed 
Commercial  Laboratoriea;  Extenalon 
of  m  Petroleum  Qaugera'  Approval  To 
Include  Organic  Ctiemicala  and 
Vegetat)le  and  Animal  OHs 

agency:  U.S.  Customs  Service. 

Treasury. 

ACTION:  Publication  of  the  complete  list 

of  Customs-approved  Commercial 

gaugers  and  Customs-accredited 

commercial  laboratories. 

SUMMARV:  Customs  is  publishing  a  list  of 
all  Customs-approved  commercial 
gaugers  and  all  Customs-accredited 
commercial  laboratories,  along  with  the 
products  each  is  approved  to  gauge  or 
accredited  to  analyze  for  Customs 
purposes.  Customs  is  also  extending  the 
approval  of  all  Customs-approved 
commercial  gaugers  of  petroleum  to 
include  the  gauging  of  bulk  liquid 
organic  chemicals  and  vegetable  and 
animal  oils.  This  list  which  inlcudes 
these  extensions,  supersedes  all 
previous  notices  of  approvals  and 
accreditations. 

SUPFLEMtNTARV  INFORMATION:  Part  151 
of  the  Customs  Regulations  provides  for 


the  acceptance  of  gauging  reports  and 
analysis  reports  from  Customs-approved 
commercial  gaugers  and  Customs- 
.  accredited  commercial  laboratories, 
respectively,  for  certain  products. 
Section  151.13(f)  requires  that  notices  of 
approval  of  these  organizations  and 
individuals  be  published  in  the  Federal 
Re^ster  and  the  Customs  Bulletin. 
Notices  of  individual  approve^  have 
been  published  under  both  the  present 
and  preceding  regulations  over  several 
years  and  cover  a  number  of  gaugers 
and  laboratories.  One  of  the  purposes  of 
this  notice  is  to  consolidate  and 
supersede  all  of  the  previously  issued 
individual  approvals  into  one  current 
listing  for  the  guidance  of  the  importing 
public  and  Customs  officers.  The 
practice  of  publishing  individual 
approval  notices  will  continue  as 
required  by  the  regulations.  Any 
decision  to  publish  consolidated  updates 
in  the  future  will  be  made  according  to 
the  needs  at  that  time. 

Over  a  period  of  several  months  a 
number  of  gaugers  have  requested 
Customs  to  extend  their  approval  to 
gauge  petroleum  and  petroleum  products 
under  {  151.13(a)(l)(i)  to  include  bulk 
liquid  organic  chemicals  under 
§  151.13(a)(l)(ii)  and  vegetable  and 
animal  oils  under  { lS1.13(a)(l)(iii).  In 
reviewing  these  requests.  Customs  has 


concluded  that  essentially  the  same 
procedures  and  equipment  are  used  to 
gauge  imports  of  all  three  products,  and 
that  gaugers  qualified  to  gauge 
petroleum  would  be  equally  qualified  to 
gauge  the  others. 

Therefore,  by  this  notice.  Customs  is 
granting  the  approval  to  gauge  bulk 
liquid  organic  chemicals  and  vegetable 
and  animal  oils  to  all  currently- 
approved  gaugers  of  petroleum  products 
jegardless  of  whether  these  gaugers 
have  requested  an  extension  of  their 
approval.  Nothing  in  this  notice  requires 
the  affected  gaugers  to  provide  gauging 
services  in  all  of  these  products  to  the 
importing  public,  however. 

The  approvals  and  accreditations  of 
the  organizations  and  individuals  listed 
in  the  table  are  effective  in  all  Customs 
districts. 

EFFECTIVE  DATE:  July  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger ).  Crain,  OfTice  of  Laboratories 
and  Scientific  Services,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington.  DC  20229  (202'-56&-2446). 

Dated:  June  27. 1988. 
lohn  B.  O'Lou^n. 

Director,  Office  of  Laboratories  and  Scicnific 
Services. 
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Laboratory  Analyses  Each  is  Approved  or  Accrediteo  to  Gauge  or  Analyze  Under  §  151.13(a)  of  the  Customs 
Regulations  (19  CFR  151.13(a)) 
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gauged  under 
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Laboratory  Analyses  of  p'oducts  Ittat  may  be  performed 
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Regulations  (19  CFR  151.13(a))— Continued 
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x" 
.„.. 

x' 

X 

..... 

.... 

Heroutti  Pptroleum  Labs _       

— . 

— H 

..™ 

Hermann  Rur^ie _..      ..  

X 

X 

_.. 

— 

— 



— 

•— 

— 

...„ 

— *. 

Ir)depender>l  Inspectors  CoTD _        .                    ...    ._ 

-.... 

Jame«  Woods  A  nn    Inr;       

""" 

— . 

Johnnio  Wilson  IrwtpArfioo^        

X 
X 
X 
X 

X 
X 
X 
X 
X 

X 

x~ 

X 

X 

X 

X 

X 

X 

X- 

X 

X 

X 
X 

""* 

~" 

King  Inspection  A  Tasting,  Inc    

._„ 

Laboratory  Service,  Inc 

.... 

Law  A  Co  fit  Wibninotnn                     

Marinfecti ._.          .     _ 

— 

.._.. 

— 

._ 

..... 









,„ 

— 

'**" 

CM  Insoectnns  (U.SiL)    .._                 .    _ 

~— 

Oiltest.  Inc 

""- 

P.  J.  Heinnci.  Inc 

■ 

Pan  Pacific  Surveyors,  Inc 





— 

t._. 



— 

■■'■ 

PetrosoecL  Inc _..      .    

*-**• 

PBK  Scania  fUSA)  Inc..... 

._.. 

Ray  A.  Bcrg«>ron,  Inc 

■""" 

Robinson  Intrwnatinnal  (II.<;a)                     , 

X 

"x" 

— 

— 

— 

x" 

x" 

...... 

_.. 

— 

.«. 

-— 

■"" 

Seauan.  Inc ,,   ,  , 

"**** 

SGS  Contro*  Senricns,  Inc 



Thionvtihj  Surveying  Co    bie , 



■-• 

— 

TtMimton  L^lxiratones,  Inc 

'~— 

Transcan  Marin«  CoosiiHants  anrt  .Siirunyors,  Inr                 

UnifTMr,  Inc  (•)  («U?S-IW) 

United  55ijrv«yors  of  nhemirjil«                                               

W.  B  Bransom  A  nnmpany,  \nr.                                                                            , 

Watson  Gray  HJS  A)  Inc ^ , >, ,,      , 

William  A.  Finn 

WHHam  C.  Brann 

..._ 

.._. 

..... 

._.. 

— 

-— 

•— 

William  R.  Vaden...._ ■. „ .„ 



— 

..-. 



— 

a  Petroleum  and  petroleum  products.  1 151.13(a)(1Mi). 

b  Organic  chemicals  ei  Schedule  4.  Part  2.  Subpart  O.  TSUa  in  bulk  and  in  liquid  form.  $  I5t.l3(a)(i)(li). 

c  Vegetable  and  animal  oils  of  Schedule  1,  Part  14,  Subparts  B  and  C,  TSUS.  in  bulk  and  in  Nquid  form,  8 151.13<aKiKiii)- 

1  API  gravity.  }  151.13(a)(2)(*A). 

2  Amount  of  sediment  and  water  (S&W).  {  151.1 3(aH2Hi)(B). 

3  Antiknock  index.  S  151. 13(a)(2)(iMC). 

4  Distillation  characteristics.  §  151.l3(aK2)(4(0). 

5  Sugar  degrees  determined  by  poiariscope.  $  151. 13(a)riJ)(A). 

6  Peicent  sokible  nonsugar  soMs.  S  15V>3(a)(2)(lt)(B). 

7  Percent  total  sugars.  9  l51.13(aN2MiiMC). 

8  Weight  per  galkxi  in  air  at  60'  F.  }  1S1.13(a)(2)(ii)(0). 

9  Mentity  using  oommon  or  lUPAC  nomenclature.  9 151. 13(a)(2)(iii)(A). 

10  Composition,  giving  percent  by  meighl  of  each  cotnponenL  9  151.13(aK2)(iii)(B). 

1 1  Weight  per  (Cwstoms)  raam^  9  1 51. 1 3(a)(2)(lv)(A). 

12  Thwtiness.  9  151.13(a)(2KiW(B). 

13  Time  of  transudation  of  water  (grournl  glass  method).  9  l5l.l3(a)(2)(iv)(C). 

14  Percent  by  weight  ash,  9  1S1.13<«rti2)<iv)tO). 

15  Ingersoll  gk>ss.  9  l5l.13<a)(2)(iv)(E). 

(FR  Doc.  8&-14858  Filed  6-30-68:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part*  1, 3, 19, 26, 54, 87, 81, 89, 
114, 118, 117, 130, 131, 132, 135, 136, 
137,  140,  144,  148,  149,  150.  153,  154, 
156,  157,  159,  180, 184,  174,  179,  181, 
and  183 
(CGD  M-052] 

Editorial  Changes  Reflecting  Recent 
Coast  Guard  Reorganization 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


summary:  This  document  corrects  titles, 
telephone  numbers  and  addresses  of 
various  Coast  Guard  ofnces  and  units. 
This  action  is  necessary  to  reflect  recent 
restructumg  of  Coast  Guard 
headquarters  offlces  and  field 
organizations.  These  changes  will  make 
it  easier  for  those  persons  affected  by 
the  regulations  to  contact  the 
appropriate  Coast  Guard  offlcials. 
EFFECTIVE  DATE:  July  1. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  Sam  Watkins,  Office  of  Chief 
Counsel.  (202)  267-1534. 
SUPPLEMENTARY  INFORMATION:  Recently 
the  Coast  Guard  undertook  a  major 
restructuring  of  its  internal  organization. 
This  reorganization  caused  the 
disestablishment  of  certain 
Headquarters  Offices,  the  establishment 
of  others,  and  the  transfer  of  selected 
responsibilities  between  certain  offices. 
Additionally,  the  Third  and  Twelfth 
Coast  Guard  Districts  have  been 
disestablished  and  their  respective 
responsibilities  absorbed  by  other 
Districts.  Because  of  these  changes, 
many  titles,  telephone  numbers  and 
addresses  in  existing  regulations  need  to 
be  updated.  The  purpose  of  this 
document  is  to  update  those  titles, 
telephone  numbers  and  addresses. 

Notice, of  Proposed  Rulemaking 

This  rule  merely  updates  Coast  Guard 
office  titles,  telephone  numbers  and 
addresses  contained  in  33  CFR  Ch.  I. 
Therefore,  under  the  provisions  of  5 
U.S.C.  553.  this  amendment  is  being 
issued  as  a  final  rule  without  publication 
of  a  notice  of  proposed  rulemaking, 
which  is  unnecessary.  Additionally, 
since  the  organizational  changes  have 
already  been  implemented,  good  cause 
exists  for  making  these  rules  effective 
upon  publication. 

Regulatory  Evaluadon 

This  finel  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
non-significant  under  the  DOT 


regulatory  policies  and  procedures  (44 
FR 11034.  February  26. 1979).  The 
economic  impact  of  this  final  rule  has 
been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessary.  This 
rulemaking  merely  updates  Coast  Guard 
office  titles,  telephone  numbers  and 
addresses.  There  is  no  substantive 
change  to  current  Coast  Guard 
regulations. 

Drafting  Information 

The  principal  person  involved  in 
drafting  this  Final  rule  is:  Lieutenant 
Sam  Watkins.  Office  of  Chief  Counsel. 


Federalism  Assessment 


This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 

Regulatory  Flexibility  Evaluation 

Since  this  rulemaking  merely  updates 
Coast  Guard  office  titles,  telephone 
numbers  and  addresses,  the  Coast 
Guard  certifies  that  there  is  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

These  regulations  make  only  title, 
telephone  number  and  address  changes; 
they  do  not  contain  any  informatimi 
collection  or  record  keeping 
requirements. 

Ust  of  Subjects 

33  CFR  Parti 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
informaUoo.  Penalties. 

33  CFR  Port  3 

Organization  and  functions 
(Government  agencies). 

33  CFR  Part  19  * 

Navigation  (water).  Vessels. 

33  CFR  Part  26 

Communications  equipment.  Marine 
safety.  Radio  telephone.  Vessels. 

33  CFR  Part  54 

Alimony.  Child  support.  Military 
personnel.  Wages. 

33  CFR  Part  67 

Continental  shelf.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements. 


33  CFR  Part  81 

Navigation  (water).  Reporting  and 
recordkeeping  requirements.  Treaties. 

33  CFR  Part  89 

Navigation  (water).  Reporting  and 
recordkeeping  requirements. 
Waterways. 

33  CFR  Part  114 

Bridges. 
33  CFR  Part  116 

Bridges. 
33  CFR  Part  117 

Bridges. 

33  CFR  Part  130 

Insurance,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  131 

Alaska.  Insurance.  Maritime  carriers. 
Oil  pollution.  Pipelines,  Reporting  and 
Recordkeeping  requirements. 

33  CFR  Part  132 

Continental  shelf.  Insurance.  Maritime 
carriers,  Oil  pollution.  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  135 

Administrative  practice  and 
procedure.  Advertising,  Claims. 

33  CFR  Part  136 

Administrative  practice  and 
procedure.  Claims,  Continental  shelf.  Oil 
pollution. 

33  CFR  Part  137 

Claims.  Harbors,  Insurance,  Oil 
pollution.  Reporting  and  recordkeeping 
requirements.  Vessels. 

33  CFR  Part  140 

Continental  shelf.  Investigations. 
Marine  safety.  Occupational  safety  and 
health.  Penalties,  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  144 

Continental  shelf.  Marine  safety. 
Occupational  safety  and  health. 

33  CFR  Part  148 

Administrative  practice  and 
procedure.  Environmental  protection. 
Harbors.  Petroleum. 

33  CFR  Part  149 

Fire  prevention.  Harbors,  Marine 
safety.  Navigation  (water).  Occupational 
safety  and  health.  Oil  pollution. 


33  CFR  Part  150 

Harbors,  Marine  safety.  Navigation 
(water).  Occupational  safety  and  health, 
Oil  pollution.  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  153 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

33  CFR  Part  154 

Oil  pollution.  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  156 

Hazardous  materials  transportation. 
Oil  pollution.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 

33  CFR  Part  157 

Cargo  vessels,  Oil  pollution.  Reporting 
and  recordkeeping  requirements. 

33  CFR  Part  159         .  . 

Sewage  disposal,  Vessels. 

33  CFR  Part  160 

Administrative  practice  and 
procedure.  Harbors,  Hazardous 
materials  transportation.  Marine  safety. 
Navigation  (water).  Vessels, 
Waterways. 

33  CFR  Part  164 

Marine  safety.  Navigation  (water). 
Waterways. 

33  CFR  Port  174 

Intergovernmental  relations.  Marine 
safety.  Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  179 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 

33CFR  Part  181 

Labeling.  Marine  safety.  Reporting 
and  recordkeeping  requirements. 

33  CFR  Part  183 
Marine  safety. 

This  document  is  issued  under  the 
authority  of  14  U.S.C.  633. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  hereby  amends  Chapter  I 
of  Title  33  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  1— GENERAL  PROVISIONS 

§1.01-60    (Amended] 

1.  In  §  1.01-60(a),  introductory  text, 
the  words  "Office  of  Navigation"  are 
removed,  and  the  words  "Office  of 
Navigation  and  Waterway  Services"  are 
added  in  their  place. 


§1.01-70    (Amended] 

2.  In  §  1.01-70(b)  the  words  "Office  of 
Marine  Environment  and  Systems"  are 
removed,  and  the  words  "Marine  Safety, 
Security  and  Environmental  Protection" 
are  added  in  their  place. 

§  1.05-1    (Amended] 

3.  Section  1.05-1  is  amended  as 
follows: 

a.  In  paragraph  (c),  introductory  text, 
the  words  "Office  of  Marine 
Environment  and  Systems,  U.S.  Coast 
Guard  Headquarters"  are  removed,  and 
the  words  "Office  of  Navigation  Safety 
and  Waterway  Services"  are  added  in 
their  place. 

b.  In  paragraph  (i),  introductory  text, 
the  words  "Office  of  Marine 
Environment  and  Systems,  U.S.  Coast 
Guard  Headquarters"  are  removed,  and 
the  words  "Office  of  Navigation  Safety 
and  Waterway  Services"  are  added  in 
their  place. 

c.  In  paragraph  (j),  introductory  text, 
the  words  "Office  of  Navigation,  U.S. 
Coast  Guard  Headquarters"  are 
removed,  and  the  words  "Office  of 
Navigation  Safety  and  Waterway 
Services"  are  added  in  their  place. 

PART  3— COAST  GUARD  AREAS. 
DISTRICTS,  MARINE  INSPECTION 
ZONES.  AND  CAPTAIN  OF  THE  PORT 
ZONES 

4.  Section  3.25-05(a)  is  revised  to  read 
as  follows: 

§  3.25-05    Philadelpliia  Marine  Inspection 
Zone  and  Captain  of  tlie  Port  Zone. 

(a)  The  Philadelphia  Marine 
Inspection  Office  and  the  Philadelphia, 
Captain  of  the  Port  Office  are  located  in 
Philadelphia,  Pennsylvania. 


PART  19— WAIVERS  OF  NAVIGATION 
AND  VESSEL  INSPECTION  LAWS  AND 
REGULATIONS 

§19.06    (Amended! 
5.  Section  19.06  is  amended  as  follows: 

a.  In  the  section  heading,  the  words 
"Sea  Transportation  Service"  are 
removed,  and  the  words  "Sealift 
Command"  are  added  in  their  place. 

b.  In  paragraph  (b),  introductory  text, 
the  words  "Commandant,  U.S.  Coast 
Guard,  Washington,  D.C.  20226"  are 
removed,  and  the  words  "Commandant 
(G-MVI),  U.S.  Coast  Guard, 
Washington,  DC  20593-0001"  are  added 
in  their  place. 


PART  26— VESSEL  BRIOGE-TO- 
BRIDGE  RADIO  TELEPHONE 
REGULATIONS 

§26.08    (Amended) 

6.  In  §  26.08(b).  introductory  text,  the 
words  "(G-W),  2100  Second  Street  SW., 
Washington,  DC  20593"  are  removed, 
and  the  words  "Office  of  Navigation 
Safety  and  Waterway  Services,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001"  are  added  in  their  place. 

«>ART  54— ALLOTMENTS  FROM 
ACTIVE  DUTY  PAY  FOR  CERTAIN 
SUPPORT  OBLIGATIONS 

§54.07    [Amended! 

7.  In  section  54.07  the  words 
"Commandant  (G-LGL),  General  law 
Division,  U.S.  Coast  Guard 
Headquarters,  Washington,  DC.  20593- 
0001"  are  removed,  and  the  words 
"Commanding  Officer  (LGL),  U.S.  Coast 
Guard  Pay  and  Personnel  Center, 
Federal  Building,  444  S.E.  Quincy  Sti^eet. 
Topeka,  KS  66683-3591.  (913)  295-2520" 
are  added  in  their  place. 

PART  67— AIDS  TO  NAVIGATION  ON 
ARTIFICIAL  ISLANDS  AND  FIXED 
STRUCTURES 

§67.10-25    (Amendedl 

8.  In  section  67.10-25(a),  introductory 
text,  the  words  "(GWAN),  2100  Second 
Street  SW.,  Washington,  DC  20593"  are 
removed,  and  the  words  "Short  Range 
Aids  to  Navigation  Division,  2100 
Second  Street  SW..  Washington,  DC 
20593-0001"  are  added  in  their  place. 

9.  In  §  67.50-10,  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  67.50-10    Second  Coast  Guard  District 

(a)  Description.  See  §  3.05-1  of  this 
Chapter. 


§67.50-40    (Removed] 

10.  Section  67.50-tO  is  removed. 

PART  81—72  COLREGS: 
IMPLEMENTING  RULES 

§81.18    [Amended) 

11.  In  §  81.18(b)  the  words  "Coast 
Guard  Headquarters,  Office  of 
Navigation,  2100  Second  Street  S.W., 
Washington,  D.C.  20593"  are  removed, 
and  the  words  "the  Office  of  Navigation 
Safety  and  Waterway  Services,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001"  are  added  in  their  place. 
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PART  8»-mLAIID  NAVIGATION 
RULES:  IMPLEMENTINO  RULES 

§  89.18    (AmwidMl] 

12.  In  §  89.18(a)  the  words  "Coast 
Guard  Headquarters.  Office  of 
Navigation,  2100  Second  Street  SW, 
Washington.  D.C.  20593"  are  removed, 
and  the  word*  "the  Office  of  Navigation 
Safety  and  Waterway  Services.  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street  SW..  Washington.  DC  20583- 
0001"  are  added  in  their  place. 

PART  114-OEMERAL 

§114.05    (AmWMtodl 

13.  §  114.05(1)  the  words  "Office  of 
Navigation"  are  removeu.  wherever  they 
appear,  and  the  words  "Office  of 
Navigation  Safety  and  Waterway 
Services"  arc  added  in  their  place. 

§114.50    lAmandsdl 

14.  In  i  114.50  the  words 
"Commandant  (G^).  U.S.  Coast  Guard 
Headquarters.  Washington.  D.C.  20593" 
are  removed,  and  the  words  "the  U.S. 
Coast  Guard  Office  of  Navigation  Safety 
and  Waterway  Services,  2100  Second 
Street  SW..  Washington.  DC  20593- 
0001"  are  added  in  &eir  place. 

PART  116-ALTERATION  OF 
OBSTRUCTIVE  BMOGES 

15.  In  Part  116  the  words  "Office  of 
Navigation"  are  removed,  and  the  words 
"OfHce  of  Navigation  Safety  and 
Waterway  Services"  are  added  in  their 
place,  in  the  following  places: 

(a)  Section  116.15(a)  and  (b):  and 

(b)  Section  116.20(a)  and  (c) 
introductory  text 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§117.191    [AmwMtod] 

16.  In  S  117.191(b)  the  words 
"Commander,  Twelfth  Coast  Guard 
District"  are  removed,  and  the  words 
"District  Commander"  are  added  in  their 
place. 

PART  130— FINANCIAL 
RESPONSIBIUTY  FOR  WATER 
POLLUTION 

17.  In  Part  130  the  words 
"Commandant  (G-WFR)"  are  removed, 
and  the  words  "Commandant  (G-MER- 
1)"  are  added  in  their  place,  in  the 
following  places: 

(a)  SecUon  130.6(d); 

(b)  Section  130.7(a): 

(c)  Section  130.8(b)(1).  {b)(2).  (bK3)(iii). 
'b)(3)(iv).  (b)(3)(vi)  introductory  text,  the 
undesignated  paragraph  following 
(b)(3)(vi).  and  (b)(4): 


(d)  Section  130.9(d)  and  (e) 
introductory  text 

(e)  Section  laailie)  and  (g);  and 
(!)  Section  13ai2(l^3). 

§130.4    (AmaiMtod) 

1&  Section  130.4  is  amended  as 
follows: 

a.  In  paragraph  (a)  the  words  "(G- 
WFR/21)*'  are  removed,  and  the  words 
"(G-MER-1)"  are  added  in  their  place. 

b.  Paragraph  (c)  is  revised  to  read  as 
follows:  Application  forms  may  be 
obtained  from  the  Headquarters  address 
set  forth  in  paragraph  (a)  of  this  section. 

c.  In  paragraph  (d),  the  telephone 
number  "(202)  428-8806"  is  removed, 
and  the  telephone  number  "(202)  267- 
0530"  is  added  in  its  place. 

PART  t31-FINANCIAL 
RESFONSIBIUTY  FOR  OIL 
POLLUTION    ALASKA  PIPELINE 

19.  In  Part  131  the  words 
"Commandant  (G-WFR)"  are  removed, 
and  the  words  "Commandant  (G^IER- 
1)"  are  added  in  their  place,  in  the 
following  places: 

(a)  Section  131.4(g)  and  (h): 

(b)  Section  131.e(aMl).  (a)(2).  (a)(3)(iv). 
(a)(3)(v).  (a)(4).  and  (f): 

(c)  Section  131.7(b)  introductory  text; 
and 

(d)  Section  131.8(b). 

§131.4    (Amendadl 

20.  Section  131.4  is  amended  as 
follows: 

a.  In  paragraph  (a)  the  words  "(G- 
WFR/21)"  are  removed,  and  the  words 
"(G-MER-1)"  are  added  in  their  place. 

b.  Paragraph  (b)  is  revised  to  read  as 
follows:  Application  forms  may  be 
obtained  from  the  Headquarters  address 
set  forth  in  paragraph  (a)  of  this  section. 

c.  In  paragraph  (i).  the  telephone 
number  "(202)  426-8808"  is  removed, 
and  the  telephone  number  "(202)  267- 
0530"  is  added  in  its  place. 

PART  132— FINANCIAL 
RESPONSIBILITY  FOR  OIL 
POLLUTION-OUTER  CONTINENTAL 
SHELF 

21.  In  Part  132  the  words 
"Commandant  (G-WFR)"  are  removed, 
and  the  words  "Commandant  (G-MER- 
1)"  are  added  in  their  place,  in  the 
following  places; 

(a)  Section  132.3(b): 

(b)  Section  132,6(0); 

(c)  SecUon  13Z7(a): 

(d)  Section  132.8(b)(1).  (b)(2). 
(bK3Hiii).{bK3)(iv).(bKSXvi) 
introductory  text,  the  undesignated 
paragraph  following  (b)(3)(vi),  and 
(b)(4); 


(e)  Section  132.9(d)  and  (e) 
introductory  text;  and 

(f)  SecUon  132.11(bU4). 

§132.4    [Amahdartl 

22.  Section  132.4  is  amended  as 
follows: 

a.  In  paragraph  (a),  the  words  "(G- 
WFR/21)"  are  removed,  and  the  words 
"(G-MER-l)"  are  added  in  their  place. 

b.  In  paragraph  (b).  the  words  "Forms 
may  be  obtained  from  the  address  set 
forth  in  paragraph  (a)  of  this  section  and 
from  the  12  Coast  Guard  District  Offices 
at  New  York.  NY;  Miami.  FU  New 
Orleans.  LA;  San  Francisco.  CA;  Seattle, 
WA;  Cleveland.  OH;  St.  Louis,  MO; 
luneau.  AK;  Long  Beach.  CA;  Honolulu, 
HA;  Boston,  MA:  or  Portsmouth.  VA" 
are  removed,  and  the  words  "Forms  may 
be  obtained  from  the  Headquarters 
address  set  forth  in  paragraph  (a)  of  this 
section"  are  added  in  their  place. 

c.  In  paragraph  (c).  the  telephone 
number  "(202)  426-8806"  is  removed, 
and  the  telephone  number  "(202)  267- 
0530"  is  added  in  its  place. 

PART  135-OFFSHORE  OIL 
POLLUTION  COMPENSATION  FUND 

§135.9    (AmandadI 

23.  In  §135.9  the  words  "Commandant 
(G-MFR-1)"  are  removed,  and  the 
words  "Commandant  (G-^ER-4)"  are 
added  in  their  place. 

PART  136-OFFSHORE  OIL 
POLLUTION  COMPENSATION  FUND. 
CLAIMS  PROCEDURES 

§136.3    [Amanded] 

24.  In  §136.3  the  words  "(G-W/73)" 
are  removed,  and  the  words  "(G-MKR- 
4)"  are  added  in  their  place. 

PART  137-DEEPWATER  PORT 
LIABIUTY  FUND 

§137J    (AmandadI 

25.  In  §  137.5  the  definition  of  "Fund 
Administrator"  is  revised  to  read  as 
follows:  "Fund  AdminisU-ator"  means 
the  Chief.  Office  of  Marine  Safety. 
Security  and  Environmental  Protection. 

§137.101    lAmandad] 

26.  In  5  131.101  the  words  "Financial 
Responsibility  Division,  located  within 
the  Office  of  Marine  Environment  and 
Systems  at  U.S.  Coast  Guard 
Headquarters"  are  removed,  and  the 
words  "Marine  Environmental  Response 
Division,  located  within  the  Office  of 
Marine  Safety.  Security  and 
Environmental  Protection  at  U.S.  Coast 
Guard  Headquarters"  are  added  in  their 
place. 


§137.103   (Amended] 

27.  In  9 137.103  the  words  "(G-WFR- 
1)"  are  removed,  and  the  words  "(G- 
MER-4)"  are  added  in  their  place. 

§137.505    (AmandadI 

28.  In  S  137.505  the  words  "(G-WFR- 
1)"  are  removed,  and  the  words  "(G- 
MER-4J"  are  added  in  their  place. 

PART  140-GENERAL 

§140.7    (AmamtedJ 

29.  In  §  140.7(a)  the  telephone  number 
"(202)  426-1477"  is  removed,  and  the 
telephone  number  "(202)  267-147r'  is 
added  in  its  place. 

§140.15    (AmandadI 

3a  In  S  140.15(b)  the  words 
"Commandant  (G-MMT-2).  U.S.  Coast 
Guard.  Washington.  DC  20593"  are 
removed,  and  the  words  "Commandant 
(&4^VI).  U.S.  Coast  Guard, 
Washington,  DC  20593-0001"  are  added 
in  their  place. 

PART  144— UFESAVING  APPUANCES 

§144.30-5    (Amended] 

31.  In  §  144.30-5(a)  the  words  "(G- 
MVI-3/24).  Washington.  DC  20593"  are 
removed,  and  the  words  "(G^MVI), 
Washington,  DC  20593-0001"  are  added 
in  their  place. 

PART  148— GENERAL 

§§148.211,148.217    (Amended] 

32.  In  Part  148,  the  words  "Office  of 
Marine  Environment  and  Systems"  are 
removed,  and  the  words  "Office  of 
Marine  Safety.  Security  and 
Environmental  ProtecUon"  are  added  in 
their  place,  in  the  following  places: 

(a)  Section  148.211,  introductory  text; 
and 

(b)  Section  148.217(a). 

§148.503    (Amended] 

33.  In  S  148.503  the  words 
"Commandant  (G-W)"  are  removed, 
and  the  words  "Commandant  (G-M)" 
are  added  in  their  place. 

PART  149— DESIGN,  CONSTRUCTION, 
AND  EQUIPMENT 

34.  In  Part  149.  the  words 
"Commandant  (G-W)"  are  removed, 
and  the  words  "Commandant  (G^f)" 
are  added  in  their  place,  in  the  following 
places: 

(a)  Section  149.203(a)  introductory 
text,  (c),  and  (d)  introductory  lext: 

(b)  Section  149.205(a): 

(c)  SecUon  149.707(c):  and 

(d)  Section  149.7go(a). 


PART  150-OPERATIONS 

§§  IsaiOS.  ISaiOS    (Amended] 

35.  In  Part  150,  the  words 
"Commandant  (G-W)"  are  removed, 
and  the  words  "Commandant  (G-^)" 
are  added  in  their  place,  in  the  following 
places: 

(a)  Section  150.105(b):  and 

(b)  Section  150.10a 

PART  153— CONTROL  OF  POLLUTION 
BY  OIL  AND  HAZARDOUS 
SUBSTANCES,  DISCHARGE  REMOVAL 

§153.103    (Amended] 

36.  In  §  153.103(d)  the  words  "Office 
of  Marine  Environment  and  Systems" 
are  removed,  and  the  words  "Office  of 
Marine  Safety,  Security  and 
Environmental  ProtecUon"  are  added  in 
their  place. 

§153.105    [Amended] 

37.  In  9  153.105(b).  introductory  text, 
the  words  "Office  of  Marine 
Environment  and  Systems"  are 
removed,  and  the  words  "Office  of 
Marine  Safety,  Security  and 
Environmental  Protection"  are  added  in 
their  place. 

§153.203    (Amended] 

38.  In  §  153.203  the  telephone  number 
"426-2675"  is  removed,  and  the 
telephone  number  "(202)  267-2675"  is 
added  in  its  place. 

§153.205    (Amended] 

39.  Table  1  in  §  153.205  is  amended  as 
follows: 

a.  In  Region  I  telephone  number  "617- 
223-7265"  is  removed,  and  telephone 
number  "617-565-3715"  is  added  in  its 
place. 

b.  In  Region  II  telephone  number 
"201-546-8730"  is  removed,  and 
telephone  number  "212-264-2525"  is 
added  in  its  place. 

c.  In  Region  III  telephone  number 
"215-597-9898"  is  removed,  and 
telephone  number  "215-597-9800"  is 
added  in  its  place. 

d.  In  Region  IV  telephone  number 
"404-347-4062"  is  removed,  and 
telephone  number  "404-347-4727"  is 
added  in  its  place. 

e.  In  Region  V  telephone  number 
"312-353-2318"  is  removed,  and 
telephone  number  "312-353-2000"  is 
added  in  its  place. 

f.  In  Region  VI  "First  IntemaUonal 
Building.  1201  Elm  Street.  Dallas.  TX 
75270"  are  removed,  and  the  words 
"1445  Ross  Ave.,  12th  Floor.  Suite  1200. 
Dallas.  TX  75202"  are  added  in  their 
place. 

g.  In  Region  VI  telephone  number 
"214-767-2666"  is  removed,  and 


telephone  number  "214-655-6444"  is 
added  in  its  place. 

h.  In  Region  VII  telephone  number 
"913-236-3778"  is  removed,  and 
telephone  number  "913-236-2800"  is 
added  in  its  place. 

i.  In  Region  VIII  the  words  "One 
Denver  Place,  999 18th  Street.  Suite  1300. 
Denver,  CO  80202-2413"  are  removed, 
and  the  words  "999 18th  St..  Suite  500, 
Denver.  CO  80202-2405"  are  added  in 
their  place. 

j.  In  Region  VIII  telephone  number 
"303-293-1788"  is  removed,  and 
telephone  number  "303-293-1603"  is 
added  in  its  place. 

k.  In  Region  IX  telephone  number 
"415-974-8131"  is  removed,  and 
telephone  number  "415-974-8071"  is 
added  in  its  place. 

I.  In  Region  X  telephone  number  "206- 
442-1263"  is  removed,  and  telephone 
number  "206-442-5610"  is  added  in  its 
place. 

m.  The  words  "3rd  .  .  .  Governors 
Island,  New  York.  NY  10004-5098,  212- 
668-7152"  are  removed  from  Table  1. 

n.  In  District  7th  telephone  number 
"305-350-5276"  is  removed,  and 
telephone  number  "305-53&-5651"  is 
added  in  its  place. 

o.  In  District  8th  telephone  number 
"504-589-6296"  is  removed,  and 
telephone  number  "504-589-6901"  is 
added  in  its  place. 

p.  In  District  11th  telephone  number 
"213-590-2301"  is  removed,  and 
telephone  number  "213-499-5330"  is 
added  in  its  place. 

q.  The  words  "12th  .  .  .   Coast  Guard 
Island.  Alameda.  CA  94501. 415-437- 
34G5"  are  removed  from  Table  1. 

r.  In  District  14th  telephone  number 
"808-546-7510"  is  removed,  and 
telephone  number  "806-541-2114"  is 
added  in  its  place. 

40.  Table  2  in  S  153.205  is  amended  as 
follows: 

a.  In  Region  I.  the  words 
"Northwestern  portion  .  .  .  3rd"  are 
removed,  and  tiie  words  "Northwestern 
porUon  .  .  .  1st"  are  added  in  their 
place. 

b.  In  Region  I.  the  words  "Connecticut 
.  .  .  3rd"  are  removed,  and  the  words 
"Connecticut .  .  .  1st"  are  added  in  their 
place. 

c.  In  Region  IL  the  words  "Coastal 
area  and  Eastern  porUon  .  .  .  3rd"  are 
removed,  and  the  words  "Coastal  area 
and  Eastern  porUon  .  .  .  1st"  are  added 
in  their  place. 

d.  In  Region  IL  the  words  "New  Jersey 
.  .  .  3rd"  are  removed,  and  the  words 

"New  Jersey: 
Upper  portion ...  1st 
Lower  portion  .  .  .  5th"  are  added  in 
their  place. 
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e.  In  Region  III,  the  words  "Eastern 
portion .  .  .  3rd"  are  removed,  and  the 
words  "Eastern  portion  .  .  .  5th"  are 
added  in  their  place. 

f.  In  Region  III,  the  words  "Delaware 
.  .  .  3rd"  are  removed,  and  the  words 
"Delaware  .  .  .  5lh"  are  added  in  their 
place. 

g.  In  Region  VIII,  the  words 
"Utah: 

Northern.  .  .12th 

Southern  .  .  .  11th"  are  removed,  and 
the  words  "Utah  .  .  .  11th"  are  added  in 
their  place. 

h.  In  Region  IX,  the  words 

"California: 

Northern  .  ,  .  12th 

Southern  .  .  .  11th"  are  removed,  and 
the  words  "California  .  .  .  11th"  are 
added  in  their  place. 

i.  In  Region  IX,  the  words 

"Nevada: 

Northern.  .  .12th 

Southern  .  .  .  11th"  are  removed,  and 
the  words  "Nevada  .  .  .  11th"  are  added 
in  their  place. 

PART  154— OIL  POLLUTION 
PREVENTION  REGULATIONS  FOR 
MARINE  OIL  TRANSFER  FACIUTIES 

§154.106    (Amended] 

41.  In  §  154.106(c)  the  telephone 
number  "202-426-2167"  is  removed,  and 
the  telephone  number  "202-267-2967"  is 
added  in  its  place. 

§154.108    (Amended) 

42.  In  §  154.108.  the  words  "Office  of 
Marine  Environment  and  Systems"  are 
removed,  and  the  words  "Office  of 
Marine  Safety,  Security  and 
Environmental  Protection"  are  added  in 
their  place,  in  paragraph  (a)  introductory 
text,  and  (d). 

PART  156— OIL  AND  HAZARDOUS 
MATERIAL  TRANSFER  OPERATIONS 

§156.110    (Amended] 

43.  In  5  156.110,  the  words  "Office  of 
Marine  Environment  Systems"  are 
removed,  and  the  words  "Office  of 
Marine  Safety,  Security  and 
Environmental  Protection"  are  added  in 
their  place,  in  paragraphs  (a), 
introductory  text,  and  (d). 

§156.210    (Amended] 

44.  In  §  156.210(b)  the  words 
"Commandant  (G-WPE)"  are  removed, 
and  the  words  "Commandant  (G-M)" 
arc  added  in  their  place. 

PART  157— RULES  FOR  THE 
PROTECTION  OF  THE  MARINE 
ENVIRONMENT  RELATING  TO  TANK 
VESSELS  CARRYING  OIL  IN  BULK 

45.  In  Part  157  the  numbers  "20503" 
are  removed,  and  the  numbers  "20593- 


0001"  are  added  in  their  place,  in  the 
following  places: 

(a)  Section  157.04(b)  and  (d)(5); 

(b)  Section  157.06(c): 

(c)  Section  157.24a(b)(l)  introductory 
text; 

(d)  Section  157.102  introductory  text; 

(e)  Section  157.110; 

(f)  Section  157.144(a); 

(g)  Section  157.147(a); 

(h)  Section  157.202  introductory  text; 
(i)  Section  157.208;  and 
(j)  Section  157.302(a). 

§§157.06,157.306    (Amended] 

46.  In  Part  157,  the  words  "Chief, 
Office  of  Merchant  Marine  Safety", 
wherever  they  appear,  are  removed,  and 
the  words  "Chief,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection"  are  added  in  their  place,  in 
the  following  places: 

(a)  Section  157.06(c)  and  (d);  and 

(b)  Section  157.306(a). 

§157.306    (Amended] 

47.  In  addition  to  the  amendments  set 
forth  above,  in  §157.306(c)  the  words 
"Commandant,  U.S.  Coast  Guard, 
Washington,  D.C.  20593"  are  removed, 
and  the  words  "Commandant  (G-MVI), 
U.S.  Coast  Guard,  Washington,  DC 
20593-0001"  are  added  in  their  place. 

PART  159— MARINE  SANITATION 
DEVICES 

48.  In  Part  159  the  numbers  "20593" 
are  removed,  and  the  numbers  "20593- 
0001"  are  added  in  their  place,  in  the 
following  places: 

(a)  Section  159.12(c)  introductory  text; 

(b)  Section  159.15(a)  introductory  text, 
and  (c); 

(c)  Section  159.17(a)  and  (c); 

(d)  Section  159.19(a): 

(e)  Section  159.201(a)  introductory 
text;  and 

(f)  Section  159.205{j)  and  (k). 

PART  160— PORTS  AND  WATERWAYS 
SAFETY— GENERAL 

§160.7    (Amended] 

49.  In  §  160.7(c)  the  words  "Office  of 
Marine  Environment  and  Systems" 
wherever  they  appear,  and  removed, 
and  the  words  "Office  of  Marine  Safety, 
Security  and  Environmental  Protection" 
are  added  in  their  place. 

PART  164— NAVIGATION  SAFETY 
REGULATIONS 

§  160.41    (Amendedl 

50.  In  5  164.41(a)(3)  the  words  "to: 
Commandant  (G-WWM).  U.S.  Coast 
Guard,  Washington,  D.C.  20593"  are 
removed,  and  the  words  "to  the  Office 
of  Navigation  Safety  and  Waterway 


Services.  2100  Second  Street  SW.. 
Washington,  DC  20593-0001"  are  added 
in  their  place. 

PART  174-STATE  NUMBERING  AND 
CASUALTY  REPORTING  SYSTEMS 

§174.7    (Amended] 

51.  In  §  174.7  the  words  "U.S.  Coast 
Guard  (G-BBS),  2100  Second  Street  SW., 
Washington.  DC  20593"  are  removed, 
and  the  words  "the  U.S.  Coast  Guard 
Auxiliary,  Boating,  and  Consumer 
Affairs  Division,  2100  Second  Street 
SW.,  Washington.  DC  20593-0001"  are 
added  in  their  place. 

52.  Section  174.125  is  revised  to  read 
as  follows: 

§  1 74. 1 25    Coast  Guard  address. 

The  report  required  by  S  174.123  must 
be  sent  to  the  U.S.  Coast  Guard 
Auxiliary,  Boating,  and  Consumer 
Affairs  Division,  2100  Second  Street 
SW..  Washington,  DC  20593-0001. 

PART  179— DEFECT  NOTIFICATION 

53.  Section  179.19  is  revised  to  read  as 
follows: 

§  179.19    Address  of  the  Commandant 

Each  report  and  communication  sent 
to  the  Coast  Guard  required  by  this  pari 
must  be  submitted  to  the  U.S.  Coast 
Guard  Recreational  Boating  Product 
Assurance  Branch,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001. 

PART  181— MANUFACTURER 
REQUIREMENTS 

§181.31    (Amendedl 

54.  Section  181.31  is  amended  as 
follows: 

a.  In  paragraph  (a),  the  words 
"Commandant  (G-BP),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593 '  are  removed, 
and  the  words  "U.S.  Coast  Guard 
Recreational  Boating  Product  Assurance 
Branch,  2100  Second  Street  SW., 
Washington,  DC  20593-0001"  are  added 
in  their  place. 

b.  In  paragraph  (b),  the  words  "write: 
Commandant  (G-BP),  U.S.  Coast  Guard, 
2100  Second  Street  SW.,  Washington, 
DC  20593"  are  removed,  and  the  words 
"write  to  the  U.S.  Coast  Guard 
Recreational  Boating  Product  Assurance 
Branch,  2100  Second  Street  SW., 
Washington,  DC  20593-0001"  are  added 
in  their  place. 

§181.33    (Amended! 

55.  In  S  181.33  the  words 
"Commandant  (G-BP),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593"  are  removed, 
and  the  words  "U.S.  Coast  Guard 
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Recreational  Boating  Product  Assurance 
Branch,  2100  Second  Street  SW.. 
Washington.  DC  20593-0001"  are  added 
in  their  place. 

PART  183— BOATS  AND  ASSOCIATED 
EQUIPMENT 

§183.5    (Amended] 

56.  In  §  183.5(a)  the  words  "United 
States  Coast  Guard  Boating  Safety 
Division"  are  removed,  and  the  words 
"U.S.  Coast  Guard  Recreational  Boating 
Product  Assurance  Branch.  2100  Second 
Street  SW."  are  added  in  their  place. 

Dated:  June  28. 1988. 
I.E.  Vorbach. 

Rear  Admiral.  U.S.  Coast  Guard,  Chairman, 

Marine  Safely  Council. 

[FR  Doc.  88-14864  Filed  8-30-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  Mid  Drug  Administration 

21CFRPariei. 

(Docket  No.  76N-0366] 

ProvWonal  Utting  of  FMC  Red  No.  3, 
DAC  Red  No.  33.  and  OftC  Red  No.  36; 
Postponement  of  Closing  Date 

AOENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (I-DA)  is  postponing  the 
closing  date  for  the  provisional  listings 
of  FD&C  Red  No.  3  for  use  in  coloring 
cosmetics  and  externally  applied  drugs, 
the  lakes  of  FD&C  Red  No.  3  for  use  in 
coloring  food  and  ingested  drugs,  and 
D&C  Red  Na  33  and  D&C  Red  No.  36  for 
use  as  color  additives  in  drugs  and 
cosmetics.  The  new  closing  date  for  the 
provisional  listing  of  these  color 
additives  will  be  August  3a  1988.  This 
postponement  will  provide  additional 
time  for  FDA  to  complete  itr.  evaluation 
of  the  information  on  FD&C  Red  No.  3 
and  to  prepare  appropriate  Federal 
Register  documents  for  FD&C  Red  No.  3. 
D&C  Red  No.  33.  and  D&C  Red  No.  3a 
EFFECTIVE  DATE:  Effective  July  1. 1988. 
the  new  closing  date  for  FD&C  Red  No.  3 
and  its  lakes,  D&C  Red  No.  33,  and  D&C 
Red  No.  36  will  by  August  30, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Gerad  L  McCowin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-330), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5676. 
SUPPLEMENTARY  INFORMATION: 

I.  FD&C  Red  No.  3 

FDA  established  the  current  closing 
date  of  July  1, 1988,  by  a  rule  published 
in  the  Federal  Register  on  May  2, 1988 
(53  FR  15551).  At  that  time,  FDA 
postponed  the  closing  date  to  provide 
time  for  the  agency  to:  (1)  Complete  its 
review  of  the  report  of  the  scientific 
review  panel.  (2)  consider  the  impact,  if 
any,  of  the  recent  decision  in  Public 
Citizen  v.  Young.  831  F.2d  1108  (D.C. 
1987),  and  (3)  develop  and  issue 
appropriate  Federal  Register  documents. 

Because  of  the  complexity  of  the 
issues  involved  in  the  evaluation  of  the 
data  for  FD&C  Red  No.  3,  the  agency 
previously  concluded  that  the  closing 
date  for  the  provisional  listing  of  FD&C 
Red  No.  3  should  be  extended  until  July 
1, 1988.  (For  further  discussion  of  the 
issues  concerning  FD&C  Red  No.  3  see 


50  FR  26377  at  26379:  June  26. 1985.  and 
50  FR  35783  at  35786;  September  4, 1985.) 
By  letter  of  June  1-1. 1988,  the  Certified 
Colors  Manufacturers  Association 
(CCMA)  advised  the  agency  that  it  has 
initiated  a  short-term  study  to 
demonstrate  the  hormonal  effects  of 
FD&C  Red  No.  3.  The  CCMA  states  that 
the  results  from  this  and  earlier  studies 
will  show  that  the  color  works  through  a 
secondary  effect  in  the  causation  of 
thyroid  cancer.  The  agency  believes  that 
It  is  appropriate  to  extend  the  closing 
date  to  provide  time  for  it  to  evaluate 
the  protocol  of  the  study,  the  progress  of 
the  study,  to  determine  an  appropriate 
period  of  time  lot  completion  of  the 
study,  and  the  agency's  evaluation  of 
the  study.  In  addition,  the  extension  of 
time  will  be  used  to  evaluate  the  data 
submitted  in  response  to  the  request  for 
usage  information  on  FD&C  Red  No.  3 
which  published  in  the  Federal  Register 
of  November  19. 1987  (52  FR  44485)  and 
December  21. 1987  (52  FR  48326).  For 
these  reasons,  the  agency  believes  it  is 
reasonable  to  postpone  the  closing  date 
for  FD&C  Red  No.  3  until  August  30. 
1988.  The  extension  will  provide  time  for 
the  development  of  a  Federal  Register 
proposal  setting  forth  the  amount  of  time 
required  for  the  preparation  of  final 
Federal  Register  documents  ruling  on 
the  status  of  FD&C  Red  No.  3  under  the 
color  additive  amendments. 

II.  D&C  Red  No.  33  and  D&C  Red  No.  36 

FDA  establishes  the  current  closing 
date  of  July  1. 1988,  for  D&C  Red  No.  33 
and  D&C  Red  No.  36.  by  a  rule  published 
in  the  Federal  Register  of  May  2, 1988 
(53  FR  15551).  At  that  time.  FDA 
postponed  the  closing  date  to  provide 
time  for  the  agency  to  prepare  Federal 
Register  documents  that  would  explain 
the  basis  for  the  agency's  decisions 
concerning  the  conditions  under  which 
these  color  additives  could  be  safely 
used. 

The  .^gency  has  not  yet  completed 
documents  fully  describing  the  bases  for 
each  of  these  decisions  and  setting  forth 
detailed  conditions  for  use.  Therefore, 
FDA  believes  that  it  is  reasonable  to 
postpone  the  closing  date  for  these  color 
cdditives  until  August  30, 1988,  to 
provide  time  for  the  preparation  and 
publication  of  appropriate  Federal 
Register  documents.  The  agency  intends 
to  publish  these  document  as  soon  as 
possible. 

III.  Conclusions 

The  agency  has  considered  what,  if 
any,  effect  this  extension  would  have  on 
the  public  health.  FDA  has  concluded 
that  there  is  no  basis  to  believe  that  a  2- 


month  extension  would  present  a  hazard 
to  public  tiealth.  This  extension  is  thus 
consistent  with  Mcllwain  v.  Hayes,  600 
F.2d  1041  (D.C.  Cir.  1982).  Because  of  the 
shortness  of  time  until  the  July  1, 1988, 
closing  date,  FDA  concludes  that  notice 
and  public  procedure  on  this  regulation 
are  impracticable,  and  that  good  cause 
exists  for  issuing  the  postponement  as  a 
final  rule  and  for  an  effective  date  of 
July  1, 1988.  This  regulation  will  permit 
the  uninterrupted  use  of  these  color 
additives  until  further  action  is  taken.  In 
accordance  with  5  U.S.C.  553(b)  and 
(d)(1)  and  (3),  this  postponement  is 
issued  as  a  final  regulation,  effective 
July  1.198a 

List  of  Subjects  in  ^CFR  Part  ei 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Transitional 
Provisions  of  the  Color  Additive 
Amendments  of  19G0  to  the  Federal 
Food.  Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  81  is  amended 
as  follows: 

PART  Si-GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOfi  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

1.  The  authority  citation  for  21  CFR 
Part  81  continoesto  read  as  follows: 

Authority:  Sees.  701.  706.  52  Stat.  1055-1056 
as  amended.  74  Stat  399-407  as  amended  (21 
U.S.C.  371.  37C):  Title  II.  Pub.  L  86-618:  sec. 
203.  74  Stat.  404-W7  (21  U.S.C.  376,  note):  21 
CFR  5.10. 

§81.1    [Amended] 

2.  Section  81.1  Provisional  lists  of 
color  additives  is  amended  in  the  tables 
of  paragraph  (a)  for  the  entry  "FD&C 
Red  No.  3,"  and  of  paragraph  (b)  for  the 
entries  "D&C  Red  No.  33  "  and  "D&C  Red 
No.  36"  by  revising  the  closing  date  to 
read  "August  30, 1988." 

§81.27    [Amended] 

a  Section  Bl.27  Conditions  of 
provisional  listing  is  amended  in  the 
table,  appearing'  in  the  introductory  text 
in  paragraph  (d),  by  revising  the  closing 
date  for  the  entries  "FD&C  Red  No.  3". 
"D&C  Red  No.  33 ",  and  "D&C  Red  No. 
36"  to  read  "August  30, 1988." 

Dated:  June  29. 1088. 
lohc  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

{VR  Doc.  88-14966  Filed  6-29-88:  4:43  prr.) 
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Titte 

CFR  Index 
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200-End 

1-2 

10  Parts: 

3  (Compilation) 

0-50 

51-199 

4 

200-399  (Cover  only) 

400-499 

S  Parts: 
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1-699 

' 
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11 
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1-199 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regutatory  documents  having 
general  appNcabifity  and  tegal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  SO  tMes  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superirttendent  of  Documents. 
Prices  of  new  boolts  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WOOK. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5CFRCh.XIV 

Regional  Offices;  Jurisdictional 
Changss 

AOENCY:  Federal  Labor  Relations 
Authority  and  the  General  Counsel  of 
the  Federal  Labor  Relations  Authority. 
ACTION:  Amendment  of  rules  and 
regulations. 


r:  This  document  amends 
Appenthx  A,  paragraph  (f)  of  tiie  rules 
and  regulations  of  the  Federal  Labor 
Relations  Authority  and  the  General 
Cotmsei  of  the  Federal  Labor  Relations 
Authority  published  at  5  CFR  Part  2400 
et  seq.  (1987)  to  provide  for  dianges  in 
the  geografrfiical  jurisdictions  of  the 
Washington,  DC  and  Atlanta  Regional 
Offices  ccmceming  unfair  labor  practice 
charges  and  representation  petitions 
arising  in  Virginia. 
EFFECTIVE  DATE:  July  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L  Feder.  Assistant  General 
Counsel,  (202]  382-0834. 
SUPPLEMENTARY  INFORMATION:  Effective 

January  28. 1980,  the  Authority  and  the 
General  Counsel  published,  at  45  PR 
3482,  January  17, 1980,  final  rales  and 
regulations  to  govern  the  processing  of 
cases  by  the  Authority  and  the  General 
Counsel  under  chapter  71  of  title  5  of  the 
United  States  Code.  These  rules  and 
regulations  are  required  by  Title  VII  of 
the  Qvil  Service  Reform  Act  of  1978  and 
are  set  forth  in  5  CFR  Part  2400  et  seq. 
(1987). 

Appendix  A,  paragraph  (f)  of  the 
foregoing  rules  and  regulations  sets  forth 
the  geographic  jurisdictions  of  the 
Regional  Directors  of  the  Authority. 
Under  paragraph  (f),  Appendix  A.  all 
counties  within  Virginia,  except  for 
Alexandria.  Arlington.  Fairfax, 
Fauquier,  Loudoun  and  Prince  WiDiam. 
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are  listed  within  the  geographic 
jurisdiction  of  the  Authority's  Atlanta 
Regional  Office.  The  above  listed 
counties  are  within  the  geographic 
jurisdiction  of  the  Washington.  DC 
RegicHial  Office.  In  the  best  interest  of 
efficient  and  cost-effective  case 
processing  by  the  OfBce  of  the  General 
Counsel,  notice  of  a  proposed 
amendment  requiring  that  all  cases 
arising  in  Virginia  shall  be  within  the 
geographic  jurisdiction  of  the 
Authority's  Washington,  DC  Regional 
Office  was  published  on  May  5, 1988,  at 
53  FR  18843  soliciting  comments.  No 
written  comments  were  received. 

The  address  of  the  Washington.  DC 
Regional  Office,  as  set  forth  in  Appendix 
A,  paragraph  (d)(3}  of  the  rules  and 
regulations  is  as  follows: 

(3)  Washington  Regional  Office: 
1111— 18th  Street.  NW,  7th  Floor. 
Washington.  DC  20033-0758.  Telephone 
FrS-653-8500,  Commerciab  202-653- 
8500;  Mailing  Address:  P.O.  Box  33758. 
Washington.  DC  20033-0758. 

For  the  reason  set  out  in  the  preamble. 
Appendix  A  to  5  CFR  Chapter  XIV  is 
amended  by  revising  the  eatiy  for  the 
state  of  Virginia  and  repubhshing  the 
introductory  text  in  paragrai^  (f)  to  read 
as  follows: 

Amiendix  A  to  5  CFR  Chapter  XIV— 
Current  Address  and  Geographic 
Jurisdictions 

***** 

(0  The  geographic  jursidictions  of  the 
Regional  Directors  of  the  Authority  are 
as  follows: 


Stale  or  ottier  ktcality 


Regional  office 


Virginia. 


Washington.  DC 


(5  U.S.C.  7134) 

Dated:  June  28. 196a 

For  the  Authority. 
Jerry  L.  Calhoun, 
Chairman, 
Jean  McKee. 
Member. 

Dennis  M.  Dtvaaey, 
Acting  General  Counsel. 
(FR  Doc.  88-14992  Filed  7-1-88;  8:45  am) 

BILUNG  CODE  6727-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  S49, 5Ma,  and  569c 

Conscnralors  and  Rscsfvsrs;  PrkNity 
Of  Claims 

Date:  June  23. 1988. 

agency:  Federal  Home  Loan  Bank 
Board. 

action:  Final  rule 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  in  its  own  right  and  as 
the  operating  head  of  the  Federal  Saving 
and  Loan  Insurance  Corporation 
("FSLIC  or  "CorporaUon")  is 
promulgating  as  a  final  rule  certain 
portions  of  the  Proposed  Receivership 
-  and  Conservatorship  Regulations  that 
were  published  in  the  Federal  Register 
of  November  27. 1985  (50  FR  48970. 
48995)  ("Proposed  Receivership 
Regulations").  This  final  rule  adopts 
§  5e9c.ll  of  the  Proposed  Receivership 
Regulations  (with  certain  technical 
modifications  to  accord  with  the 
administration  of  recent  FSLIC 
receiverships),  thereby  establishing  a 
priority  structure  for  unsecured  claims 
applicable  to  all  FSLIC  receiverships 
under  a  new  Part  569c  of  Title  12  of  the 
Code  of  Federal  Regulations.  This 
priority  of  claims  structure  replaces  the 
provisions  for  priorities  of  unsecured 
claims  in  12  CFR  549.5-l(b)  and  569a.7. 
EFFECTIVE  DATE:  August  4. 1988. 
FOR  FURTNER  INFORMATION  CONTACT: 

Lawrence  W.  Hayes,  Deputy  General 
Counsel  for  FSLIC.  (202)  377-6428; 
Ronald  A.  Brown,  Associate  General 
Counsel  for  FSLIC.  (202)  377-7044;  or 
Midiael  B.  PhiUips,  Attorney.  Office  of 
General  Counsel,  (202)  377-6755,  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATMMK 
I.  Introduction 

In  the  Federal  Register  of  ^iovember 
27. 1985  (50  FR  48970),  the  Board 
proposed  comprehensive  revisions  to  its 
regulations  covering  the  conservatwship 
and  receivership  of  associations  with 
Federal  or  State  charters  and  the 
accounts  of  which  ate  insured  by  the 
FSUC. 

Under  the  Proposed  Receivership 
Regulations,  the  Board  would:  (1)  Unify 
FSLIC  receivership  procedures  under 
new  Parts  5e9a.  569b.  569c  of  Title  12  of 
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the  Code  of  Rederal  Regulations;  (2) 
adopt  procedures  for  the  appointment  of 
FSUC  as  a  receiver  or  conservator 
under  secUon  406(c)(1)(B)  of  the 
National  Housing  Act  ("NHA").  12 
U.S.C.  1729(c)(1)(B):  and  (3)  adopt  rules 
governing  substantive  issues,  including 
priorities  in  liquidation. 

Since  the  publication  of  the  Proposed 
Receivership  Regulations,  the  Board  has 
concluded  that  certain  provisions  ought 
to  be  promulgated  in  a  final  rule  to 
provide  for  the  uniform  administration 
of  FSLIC  receiverships.  This  would 
replace  a  practice  in  recent 
receiverships  in  which  the  Board  has 
addressed  some  issues  by  resolution  on 
a  case-by-case  basis.  The  Board  may 
issue  other  receivership  and 
conservatorship  regulations  in  final  form 
in  the  near  future. 

This  final  rule  adopts  a  section  of  the 
Proposed  Receivership  Regulations, 
proposed  S  569c.ll,  which  covers  the 
priority  structure  for  unsecured  claims 
in  receiverships  in  which  the  Board 
appoints  the  FSLIC  as  receiver.  To 
provide  deHnitions  of  key  terms  used  in 
proposed  $  569c.ll  and  a  reference  to 
the  scope  of  new  Part  569c  for  FSLIC 
receiverships,  this  rule  includes  portions 
of  proposed  §S  569c.l  (Definitions)  and 
569C.2  (Scope),  respectively.  In  addition, 
two  technical  changes  have  been  made 
to  clarify  the  priority  treatment  of:  (1) 
Administrative  expenses  of  the 
association  in  receivership  for  wages 
and  salaries  earned  prior  to  the 
appointment  of  the  receiver  by  an 
employee  of  the  association  whom  the 
receiver  determines  it  is  in  the  best 
interests  of  the  receivership  to  retain  for 
a  reasonable  period  of  time  [see  new 
i  569c.ll(a)(3)):  and  (2)  claims  of  the 
United  States  for  unpaid  Federal  income 
taxes  [see  new  S  569c.ll(a)(8)).  Other 
technical,  but  not  substantial 
modifications  have  been  made  to 
various  portions  of  new  i  569c.ll  to 
reflect  recent  FSLIC  procedures  forlhe 
conducting  of  its  receiverships. 

Approximately  twenty  comment 
letters  were  received  with  respect  to 
various  sections  of  the  Proposed 
Receivership  Regulations.  Only  two 
comment  letters  were  received  on 
proposed  S  569c.ll  ("Priorities").  Neither 
of  these  two  comment  letters  addressed 
the  proposed  priority  of  claims  structure 
in  proposed  {  569c.ll(a).  These 
comment  letters  addressed  proposed 
S  S69c.ll  (b)  and  (c),  respectively.  (For  a 
discussion  of  the  Board's  response  to 
these  comments,  see  part  IV  of  this 
introduction.) 

The  following  sections  of  this 
introduction  to  this  final  rule  include:  (a) 
A  review  of  the  statutory  authority  for 
the  scope  of  this  rulemaking;  (b)  a 


description  of  new  8  569c.ll;  (c)  a 
response  to  the  public  comments 
received  on  proposed  (  S69&11:  and  (d) 
an  analysis  of  this  rule  under  the 
Regulatory  Flexibility  Act 

n.  statutory  Authority  for  the  Scope  of 
this  Rulemaking 

Pursuant  to  section  5(d)(ll)  of  the 
Home  Owners'  Loan  Act  of  1933 
("HOLA").  12  U.S.C.  1484(d)(ll).  the 
Board  has  plenary  authority  to  make 
rules  and  regulations  for  federally 
chartered  associations  in 
conservatorship  or  receivership,  for  the 
conduct  of  conservatorships  and 
receiverships,  and  for  the  liquidation 
and  dissolution  of  such  associations. 
Pursuant  to  section  40e(c)(3)(A)  of  the 
NHA,  12  U.S.C.  1729(c)(3)(A),  the 
provisions  of  section  5(d)(ll)  of  the 
HOLA  are  applicable  to  a  State- 
chartered  insured  institution  for  which 
the  Board  has  appointed  the  FSLIC  as 
conservator  or  receiver  "in  the  same 
manner  and  to  the  same  extent  as  if 
such  [State-chartered]  institution  were  a 
Federal  association.  .  .  ." 

For  a  discussion  of  the  enlargement  of 
the  Board's  authority  to  regulate 
conservatorships  and  receiverships 
under  section  5(d)(ll)  of  the  HOLA  and 
section  406(c)(3)  of  the  NHA,  see  the 
introduction  to  the  Proposed 
Receivership  Regulations  (50  FR  48970). 
Concerning  the  Board's  authority  to 
promulgate  extensive  rules  for  the 
receivership  and  liquidation  of  FSLIC- 
insured.  State-chartered  associations, 
see  section  6  of  the  Bank  Protection  Act 
of  1968.  Pub.  L  No.  90-389.  82  Stat.  294. 
Congress  based  this  extension  of 
regulatory  powers  on  the  FSUC's  "vital 
interest  in  seeing  that  the  liquidation  of 
the  [State-chartered]  association 
proceeds  in  an  orderly  manner".  S.  Rep. 
No.  1263, 90th  Cong.,  2d  Sess..  reprinted 
in  1968  U.S.  Code  Cong,  ft  Ad.  News 
2530,  2531. 

A  further  revision  was  made  in  1982 
extending  these  powers  to  receivership 
appointments  under  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982  ("Gam-St  Germain  Act").  Pub.  L 
No.  97-320.  96  Stat.  1469, 1482.  Section 
122(d)  of  the  Gam-St  Germain  Act 
added  the  following  statutory  override 
provision  as  section  406(c)(l)(B)(  of  the 
NHA: 

"(B)(i)(I)  Notwithstanding  any  provision  of 
the  constitution  of  laws  of  any  State,  or  of 
this  section,  in  the  event  the  Federal  Home 
Loan  Bank  Board  determines  that  any  of  the 
grounds  specifled  in  section  14e4(d)(6)(A)  (i), 
(ii),  (iii)  of  this  title  exist  with  respect  to  an 
insured  institution,  other  than  a  Federal 
association,  the  Board  shall  have  exclusive 
power  and  jurisdiction  to  appoint  the 


Coiporation  as  sole  conservator  or  receiver 
of  such  institution. 

(II)  In  such  cases  the  corporation  shall  have 
the  same  powers  and  duties  with  respect  to 
insured  institutions  as  are  conferred  upon  it 
under  subsection  (b)  of  this  section  with 
respect  to  Federal  associations. 

(ii)(I)  The  authority  conferred  by  this 
subparagraph  shall  not  be  exercised  without 
the  written  approval  of  the  State  ofTicial 
having  jurisdiction  over  the  State-chartered 
insured  institution  that  the  grounds  specified 
for  such  exercise  exist. 

(II)  If  such  approval  has  not  been  received 
by  the  Board  within  90  days  of  receipt  of 
notice  by  the  Stale  that  the  Board  has 
determined  such  grounds  exist,  and  the  Board 
has  responded  in  writing  to  the  State's 
written  reasons,  if  any,  for  withholding 
approval,  then  the  board  may  proceed 
without  State  approval  only  by  a  unanimous 
vote  of  the  Board.  The  corporation  may  also 
proceed  without  State  approval  if  the 
Corporation  has  been  appointed  conservator, 
receiver,  or  other  legal  custodian  pursuant  to 
State  law  under  subparagraph  (A)." 

Pursuant  to  section  406(c)(3)  of  the 
NHA,  this  final  rule  promulgated  as 
section  569c.ll  applies  to  receiverships 
instituted  under  section  406(c)(1)(B)  of 
the  NHA. 

In  a  proposal  issued  concurrently  with 
the  promulgation  of  this  rule,  the  Board 
is  publishing  for  comment  a  rule  that 
would  revise  priorities  of  unseciuvd 
claims  for  Federal  associations.  The 
proposed  revision  invites  comment  on 
the  following  alternatives:  (1)  A 
recognition  of  depositor  priority  over 
unsecured  claims  of  general  creditors  in 
FSUC  or  FDIC  receiverships  of  federally 
chartered  associations  or  savings  banks 
in  States  with  depositor  preference 
legislation;  (2)  depositor  priority  for  all 
Federal  associations  and  Federal 
savings  banks,  regardless  of  location;  or 
(3)  depositor  priority  for  all  Federal 
savings  banks  and  for  all  institutions  for 
which  the  FSLIC  is  appointed  as 
receiver  by  the  Board. 

m.  §  569c.ll— Priority  of  Claims  in 
FSLIC  Receiverships 

New  S  569c.ll  establishes  a  priority  of 
claims  structure  applicable  to  all  FSUC 
receiverships.  This  priority  structure 
replaces  previous  priorities  structures, 
which  included:  (a)  Section  569a.7  (only 
applicable  to  the  receivership  of  State- 
chartered  institutions  where  the  receiver 
was  appointed  pursuant  to  section 
406(c)(2)  of  the  NHA),  (b)  section  549.5- 
1(b)(5)  (applicable  to  the  receivership  of 
federally  chartered  deposit  institutions, 
which  provided  depositors  in  Federal 
associations  with  the  status  of  general 
creditors);  and  (c)  resolutions  of  the 
Board  in  FSUC  receiverships  of  State- 
chartered  institutions  pursuant  to 


secUon  406(c)(1)(B)  of  the  NHA.  which 
adopted  State  law  priorities. 

For  purposes  of  the  administration  of 
FSLIC  receiverships,  this  final  rule 
recognizes  State  law  priorities  with 
respect  to  depositors  in  State-chartered 
institutions,  including  a  proviso  in 
S  569c.ll(a)(6)  for  depositor  priority  over 
claims  of  unsecured  general  creditors  for 
State-chartered,  FSUC-insured 
institutions  in  those  States  with 
depositor  preference  legislation.  Under 
the  final  form  of  S  569c.ll(a)(e).  as  in  the 
proposed  mle  published  previously, 
depositor  claims  in  Federal  associations 
have  the  same  priority  status  as  the 
claims  of  unseciu>ed  general  creditors. 
This  final  rule  sets  forth  other  elements 
of  the  priority  structure  for  FSUC 
receiverships  substantially  in 
accordance  with  thfe  proposed  rule 
published  previously. 

Priorities  established  for  the 
liquidation  of  banks  and  savings  and 
loan  associations  may  afi'ect  not  only 
traditional  liquidations  of  assets  in  an 
orderly  manner  conducted  over  an 
extended  period  of  time,  but  also 
"purchase  and  assumption"  transactions 
in  which  substantial  portions  of  the 
assets  and  liabihtiet  of  a  bank  or  thrift 
institution  are  transferred  by  the  FDIC 
or  the  FSUC  as  receiver  to  an  assimfiing 
bank  or  thrift  institution.  In  some  cases, 
the  options  available  to  a  receiver  may 
be  expanded  by  changes  in  priority 
legislation  or  rules. 

"The  authority  of  the  FSUC  as  receiver 
to  effect  a  purchase  and  assumption 
transaction  is  contemplated  by  several 
statutory  and  regulatory  provisions, 
including  secticm  406(f)  of  the  NHA,  and 
is  specifically  granted  in  section  406(b) 
of  the  NHA,  which  provides  that  the 
Corporation  as  receiver  enjoys 
numerous  powers,  including  authority 
"to  proceed  to  liquidate  [the 
associatiuii'sj  assets  in  an  orderly 
manner,  or  *  *  *  to  make  such  otfter 
disposition  of  the  matter  as  it  deems 
appropridte,  whichever  it  deems  to  be  in 
the  best  intertist  of  the  association,  its 
savers,  and  the  Corporation."  The 
powers  SO!  forth  in  section  406(b)  are 
those  of  '.he  FSUC  as  receiver  of  a 
Federal  association  (or  the  FDIC  as 
receiver  of  an  FDIC-insored  Federal 
savings  bank).  Section  406(c)(l)(B)(i)(II) 
of  the  NliA  confers  such  powers  upon 
the  FSUC  US  receiver  of  a  State- 
chartered  association  pursuant  to 
appointment  by  the  Board  under  section 
406(c](l](B).  The  FSUC  as  receiver  of  a 
State-chartered  association  pursuant  to 
appointment  under  section  406(c)(l}  or 
(2)  of  the  NHA  has  "authority  to 
liquidate  such  institution  in  an  orderly 
manner  or  to  make  such  other 


disposition  of  the  matter  as  it  deems  to 
be  in  the  best  interests  of  the  institution, 
its  savers,  and  the  Corporation." 
(Section  406(c)(3)  of  the  NHA.) 

In  purchase  and  assumption 
transactions  entered  into  by  the  FSUC 
as  receiver  of  Federal  associations  or  as 
receiver  of  associations  chartered  by 
States  that  provide  equal  priority  for 
depositors  and  general  creditors,  the 
FSUC  has  usually  effected  transifers  of 
substantially  all  assets  and  liabilities  of 
such  associations,  excluding  claims 
havii^  lesser  pricnity  than  general 
creditor  claims,  such  as  subcKxlinated 
debt  and  stockholder  claims.  If  the 
FSUC  should  be  appointed  receiver  for 
an  association  chartered  by  a  State  that 
provides  for  depositor  priority  over 
claims  of  unsecured  general  creditors, 
and  if  the  assets  of  such  association 
should  be  determined  by  the  Board  to  be 
less  than  the  claims  c^  secured  creditors 
and  depositors,  the  FSUC,  at  its  option, 
might  effect  a  "purchase  and 
assumption"  pursuant  to  which  all 
claims  of  general  creditor  status  or 
higher  would  be  transferred  with  the 
assets  of  the  association,  or 
altemativdy  might  effect  a  purchase 
and  assumption  transaction  in  n^icb 
deposits  and  secured  claims  would  be 
transferred,  but  general  creditor  claims 
would  not. 

In  adopting  certain  State  law 
priorities  for  the  liquidation  of  State- 
chartered  institutions,  by  resolution  or 
by  this  final  rule,  the  Board  has  not 
intended  and  does  not  intend  to  imply 
that  purchase  and  assumption 
transactions  engaged  in  by  the  FSUC  as 
receiver  for  State-chartered  associations 
must  all  be  fashioned  on  the  lines  of 
State  law  priorities.  As  indicated,  the 
FSUC  may,  if  it  determines  that  such  a 
disposition  is  "in  the  best  interests  of 
the  institution,  its  savers,  and  the 
Corporatipn",  effect  a  purchase  and 
assumption  transaction  that  satisfies  not 
only  depositors  and  those  having  equal 
or  higher  priority,  but  also  claimants 
having  a  lesser  priority.  Any  disposition 
will  be  structived  in  a  manner 
determined  by  the  FSUC  to  be  most 
advantageous  to  the  discharge  of  its 
statutory  responsibilities. 

Under  §569c.ll  (a)(l)-{a)(5).  several 
categories  of  claims,  in  addition  to 
administrative  expenses  of  the  receiver, 
are  accorded  priority  over  claims  of 
general  unsectu-ed  creditors  aiul 
depositors,  including  certain 
administrative  expenses  of  the 
association  in  receivership,  claims  for 
wages  and  salaries,  administrative 
expenses  of  the  association  for  wages 
and  salaries  earned  |Nior  to  the 
appointment  of  the  receiver  by  an 


en^ikiyce.  of  the  associatiim  under 
certain  circumstances,  and  claims  of     " 
governmental  units  for  unpaid  taxes 
(other  than  Federal  inccmie  taxes). 

Under  i  Se9c.ll  (a)(8),  claims  of  the 
United  States  for  unpaid  Federal  income 
taxes  have  priority  over  (1)  claims  that 
have  been  sulxMtlinated  in  whole  or  in 
part  to  general  creditor  claims,  and  (2) 
claims  by  holders  of  nonwithdrawable 
accounts.  This  modification  of  the 
proposed  rule  arises  from  section  7507  of 
the  Internal  Revenue  Code,  26  U.S.C. 
7507,  and  a  recent  Internal  Revenue 
Service  ruling  (Rev.  Rul.  88-18. 1.RJB. 
1988-11, 17}  finding  that  "bank  and  trust 
company"  as  that  term  is  used  in  section 
7507  ai^lies  to  savings  and  loan 
associations. 

New  i  569c.ll(b)  specifically 
addresses  the  right  of  general  creditors 
and  depositors  to  receive  interest  after 
the  date  of  default  if  a  surplus  is 
available  and  provides  that  this  interest 
be  paid  at  rates  adjusted  monthly  to 
reflect  the  average  rate  for  U.S.  Treasury 
Bills  with  maturities  of  not  more  than  91 
days  during  the  preceding  three  months. 
The  new  uniform  rate  of  interest  will 
avoid  any  uncertainty  about  the  rate  to 
be  paid  and  will  eliminate  disputes 
about  the  possible  applicability  of  State 
law  concerning  interest  due  to  creditors 
or  depositors  under  certain 
circumstances. 

Section  S69c.ll(c)  makes  it  clear  that 
any  claim  arising  from  the  rejection  or 
repudiation  of  an  executory  contract  or 
an  unexpired  lease  would  constitute  a 
general  unseciu%d  claim  deemed  to  have 
arisen  on  or  before  the  date  of  default. 
Such  claims  would  not  be  administrative 
expenses  of  the  receiver  entitled  to 
Priority  under  §560.11  {aMl)-(a)(4). 

Section  569.11(d)  sets  forth  the  general 
rule  that  claims  shall  be  paid  in  full,  or 
provision  for  their  payment  shall  be 
made,  in  accwdance  with  the  priorities 
of  claims,  and  that  claints  of  a  lesser 
priority  will  not  be  paid  before  claims  of 
a  higher  priority.  In  the  event  that  funds 
are  insufficient  to  pay  all  claims  (tf  a 
category  or  class  in  full,  distribution  to 
claimants  in  such  category  or  class  shall 
be  made  pro  rata.  The  reflation  also 
provides,  however,  that  (1)  distributions 
to  claimants  in  one  or  more  of  the  first 
six  priority  categories  are  necessary  to 
conduct  the  receivership,  and  (2)  the 
receiver  determines  that  adequate  funds 
exist  or  will  be  recovered  during  the 
receivership  to  pay  in  full  ail  claims  of 
any  higher  priority. 

The  FSUC's  experience  as  receiver  for 
numerous  saving  and  loan  associations 
indicates  that  this  flexibility  is  essential 
in  order  to  perform  the  functions  of  the 
receivership  efficiently  for  the  benefit  of 


2gl32  Paderal  Ragtotar  /  Vol.  53>  No.  128  /  Tuesday.  July  8.  1968  /  Rule«  and  Regutationg 


all  interested  partiee.  Under  the  terms  of 
the  i  569.11(4)  exception,  advance 
payment  to  particular  creditors  would 
never  be  made  under  circumstances  in 
which  any  odier  creditor  with  a  higher 
priority  will  ultimately  fail  to  receive 
payment  in  fidl. 

Section  S69c.ll(e)  recognizes  the  right 
of  the  depositors  of  a  mutual  association 
to  receive  any  surplus  remaining  after 
payment  of  all  claims  in  full  plus 
interest,  under  S  560c.ll(b).  The 
regulation  also  provides  that  such 
surplus  would  be  distributed  to 
depositors  in  proportion  to  the  balance 
of  their  accounts  as  of  the  date  of 
default. 

New  IS  SeOcl  ("Definitions")  and 
S60a2  ("Scope")  provide  necessary 
definitions  and  a  description  of  the  . 
scope  of  the  Board's  statutory  authority 
for  purposes  of  the  promulgation  of  new 
i  Se9c.3  In  addition.  SS  569a.7  and  549.5- 
1(b)(5)  are  revised  to  remove  aiiy 
conflict  between  those  sections  and  the 
priority  of  claims  structure  in 
}569c.ll(a). 

IV.  Response  to  Public  Comments  on 
Proposed  §569c.ll 

The  following  discussion  summarizes 
the  two  public  comments  on  proposed 
{  569c.ll  and  presents  the  Board's 
response  to  those  comments. 

A  Federal  regulatory  agency  for 
certain  financial  institutions  commented 
that  proposed  (  5e8c.ll(b)  provided  a 
method  of  computation  for  interest  on 
deposit  and  general  creditor  claims  that 
was  "confusing  and  possibly 
ambiguous".  lUe  Board  has  determined 
that  the  method  of  computation  of 
interest  in  new  {  569c.ll(b)  (which  is 
identical  to  proposed  9  5eOall(b))  is 
workable  and  equitable  for  purposes  of 
the  administration  of  FSUC 
receiverships — the  reference  to  the 
average  rate  for  U.S.  Treasury  bills  with 
maturities  of  not  more  than  ninety  one 
days  during  the  preceding  three  months 
is  readily  accessible  and  objective. 

A  securities  firm  commented  that 
proposed  fi  560c.ll(c).  which  concerns 
the  classification  within  the  list  of 
priorities  of  rejected  executory  contracts 
and  unexpired  leases,  should  be 
clarified.  In  its  comment,  the  firm 
proposed  that  damages  for  the  rejection 
of  an  executory  contract  should  be 
measured  as  of  the  point  in  time  of  the 
rejection  of  the  executory  contract,  not 
the  date  of  the  Appointment  of  the 
receiver.  For  purposes  of  articulating  its 
position,  this  commenter  stated: 

Fo^  taratance.  if  (he  receivier  thought  thHt 
interest  rates  would  move  in  its  favor  during 
the  election  period,  but  in  fact  interest  rates 
moved  adversely  to  it,  the  receiver  should  not 
then  be  able  to  terminate  the  contract  and 


limit  the  counterparty  to  its  lesser  measure  of 
daiiiages  as  of  the  date  of  the  appointment  of 
the  receiver.  Of  course,  if  interest  rates 
indeed  moved  in  the  receiver's  favt>r,° 
arguably  the  counterparty  would  tie 
disadvantaged,  but  it  would  not  be  deprived 
of  the  benefits  of  its  bargain. 

Section  569c.ll(c)  is  limited  to 
establishing  the  priority  of  a  rejected 
executory  contract  The  determination 
of  a  point  in  time  from  which  damages 
should  be  measured  is  not  within  the 
limited  purposes  of  8  S69c.ll(c);  but  this 
issue  will  be  reviewed  in  connection 
with  other  regulations  under  Part  569c 
concerning  the  conduct  of  receiverships, 
to  be  considered  by  the  Board  in  the 
near  future. 

V.  Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604,  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  incorporated  above 
in  the  "suPfLCiwarrAiiv  iNFomaATiON" 
regarding  this  final  rule. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  are  incorporated  above  in 
"•ummcNTAiiv  mKHmtk-noH". 

3.  Significant  alternatives  minimizing 
small-entity  impact  and  agency 
response.  "The  Small  Business 
Administration  defines  a  small  financial 
institution  as  "a  commercial  bank  or 
savings  and  loan  association,  the  assets 
of  which,  for  the  preceding  fiscal  year, 
do  not  exceed  $100  million."  13  CFR 
121.13(a).  This  final  rule  treats  all 
institutions  in  the  same  manner,  and  this 
rule  would  not  have  a  substantial 
impact  on  small  entities. 

List  of  SubjecU  in  12  CFR  Parts  549. 
569a,  and  569c 

Administrative  practice  and 
procedure.  Reporting  and  record-  - 
keeping  requirements,  Savings  and  loan 
associations. 

Accordingly,  the  Board  hereby 
amends  Part  549,  Subchapter  C,  Part   , 
569a,  Subchapter  O,  and  adds  Part  569c 
Subchapter  D,  Chapter  V,  Title  12,  Code 
of  Federal  Regulations,  as  set  forth 
below. 

SUBCHAPTER  C-fEOERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  549— POWERS  OF  RECEIVER 
AND  CONDUCT  OF  RECEIVERSHIP 

1.  The  authority  citation  for  Part  549  is 
revised  to  read  as  follows: 

Authority:  Sec.  5A.  47  Stat.  727.  as  added 
by  sec.  1, 64  Stat.  256.  as  amended  (12  U.S.C 
142Sa):  sec.  5. 48  Stat  132.  as  amended  (12 
U.S.C  1464):  sees.  402.  403,  48  Stat.  1256. 12S7, 


as  amended  (12  U.S.C.  1725. 1726);  Reorg. 
Plan  No.  3  of  1947. 12  Fk  4981.  3  CHI.  1943-48 
Comp..  p.  1071. 

2.  Amend  S  549.5-1  by  revising 
paragraph  (b)(5);  and  by  removing  the 
authori^  citation  located  at  the  end  of 
the  section  to  read  as  follows.-* 

(S49.S-1    DepoM  associatioiw. 
•        •        •        •        • 

(b)  •  •  • 

(5)  Section  S69c.ll  shall  govern  the 
priorities  of  unsecured  claims  with 
respect  to  all  FSLIC  receiverships  to 
which  Part  549  is  applicable. 


SUBCHAPTER  D-FEOERAL  SAVINGS 
AND  LOAN  INSURANCE 
CORPORATION 

PART  56»a— RECEIVERS  FOR 
INSURED  INSTITUTIONS  OTHER  THAN 
FEDERAL  ASSOCIATIONS 

3.  The  authority  citation  for  Part  56a  is 
revised  to  read  as  follows: 

Authority:  Sees.  2.  5.  48  Stit.  128. 132.  as 
amended  (12  U.S.C.  1462  1464):  sees.  401-403. 
405-407,  48  Stat.  1255-1257. 1259-1280.  as 
amended  (12  U.S.C.  1724-1728, 1728-1730): 
sec.  408.  62  Stat.  5.  as  amended  (12  U.S.C. 
1730a):  Reorg.  Plan  No.  3  of  1947, 12  FR  4981. 
3  CFR,  1943-1948  Comp.,  p.  1071. 

4.  Section  566a.7  is  revised  to  read  as 
follows: 

9569a7    Priorttyofclatms. 

Section  569c.ll  shall  govern  the 
priorities  of  imsecured  claims  with 
respect  to  all  FSLIC  receiverships  to 
which  Part  569a  is  applicable. 

5.  Add  a  new  Part  569c  to  read  as 
follows: 

PART  S69C— RECEIVERSHIP  RULES 

Se9c.l    Definitions. 

S69C.2    Scope. 

Se9c'.3-5e9c.l0    (Reserved] 

568c.11    Priorities.  .--..-. 

Authority:  Sec.  5. 46  Stat.  132.  as  amended 
(12  U.S.C.  1464):  sees.  402.  406. 48  Stat.  1256, 
1269.  as  amended  (12  U.S.C.  1725. 1729): 
Reorg.  Plan  No.  3  of  1947, 12  FR  4981. 3  CFR, 
1943-1948  Comp..  p.  1071. 

SS6«c1    Definitions. 

As  used  in  this  part — 

(a)  "Association"  means  an  insured 
institution,  including  a  Federal  .  . 
association,  for  which  the  Board  has 
appointed  the  Corporation  as  receiver 

(b)  "Board"  means  the  Federal  Home, 
Loan  Bank  Board: 

(c)  "Corporation"  or  "FSUC"  means, 
the  Federal  Savings  and  Loan  Insurance 
Corporation,  except  that,  with  respect  to 
a  federal  8a\ings  bank  for  which  the 
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Board  has  appointed  the  Federal 
Deposit  Insurance  Corporation  ("FDIC) 
as  receiver,  "Corporation"  means  the 
FUIC; 

(d)  "Default"  means  an  adjudication 
or  other  official  determination  of  a  court 
of  competent  jurisdiction  or  other  public 
authority  pursuant  to  which  a 
conservator,  receiver,  or  other  legaF 
custodian  is  appointed  for  an  insured 
institution  for  the  purpose  of  liquidntion. 

(e)  "Depositor"  means  the  holder  of  a 
withdrawable  account  or  accounts  in  an 
association; 

(f)  "Federal  association"  means  a 
Federal  savings  and  loan  association  or 
a  Federal  savings  bank  chartered  by  the 
Board  under  section  5  of  the  Home 
Ownere'  Loan  Act  of  1033, 12  U.S.C. 
1464; 

(g)  "HOLA"  means  ihe  Home  Owners' 
Loan  Act  of  1933,  as  amended:  and 

(h)  "NHA"  means  Title  IV  of  the 
National  Housing  Act  of  1934,  as 
amended. 

§5690.2    Scop*. 

The  rules  and  regulations  of  this  Part 
are  issued  pursuant  to  the  power 
granted  to  the  Board  by  section  5(d)(ll) 
of  the  HOLA  and  section  406(c)(3)  of  the 
NliA  to  make  rules  and  regiilations  for 
the  liquidation  and  dissolution  of 
associations,  for  associations  in 
receivership,  and  for  the  conduct  of 
receiverships:  and  such  rules  and 
regulati(Hi8  apply  to  all  associations.  A 
receiver  shall  have  all  powers  granted 
by  section  5  of  HOLA  and  section  406  of 
NHA. 

§  S69C9— §  569C10    (Reserved] 

§569c11    Priofltiet. 

(a)  Unsecured  claims  against  an 
association  or  the  receiver  that  are 
proved  to  the  satisfaction  of  the  receiver 
shall  have  priority  in  the  following 
orden 

(1)  Administrative  expenses  of  the 
receiver,  including  the  costs,  expenses, 
and  debts  of  the  receiver 

(2)  Administrative  expenses  of  the 
association,  provided  that  such 
expenses  were  inciirred  within  thirty 
(30)  days  prior  to  the  receiver's  taking 
possession,  and  that  such  expenses  shall 
be  limited  to  reasonable  expenses 
incurred  for  services-actually  provided 
by  accountants,  attorneys,  appraisers, 
examiners,  or  management  companies, 
or  reasonable  expenses  incurred  by 
employees  which  were  authorized  and 
reimbursable  under  a  pre-existing 
expense  reimbursement  policy,  that  in 
thi;  opinion  of  the  receiver,  are  of  benefit 


to  the  receiverehip,  and  shall  not  include 
wages  or  salaries  of  employees  of  the 
association: 

(3)  Claims  for  wages  and  salaries, 
including  vacation  and  sick  leave  pay 
and  contributions  to  employee  benefit 
plans,  earned  prior  to  the  appointment 
of  the  receiver  by  an  employee  of  the 
association  whom  the  receiver 
determines  it  is  in  the  best  interests  of 
the  receivership  to  engage  or  retain  for  a 
reasonable  period  of  time: 

(4)  If  authorized  by  the  receiver, 
claims  for  wages  and  salaries,  including 
vacation  and  sick  leave  pay  and 
contributions  to  employee  benefits 
plans,  earned  prior  to  the  appointment 
of  the  receiver,  up  to  a  maximum  of 
three  thousand  dollars  (.$3,000)  per 
person,  by  an  employee  of  the 
association  not  engaged  or  retained 
pursuant  to  a  determination  by  the 
receiver  pursuant  to  the  third  category 
above; 

(5)  Claims  of  governmental  units  for 
unpaid  taxes,  other  than  Federal  income 
taxes,  except  to  the  extent  subordinated 
pursuant  to  applicable  law;  but  no  other 
claim  of  a  governmental  unit  shall  have 
a  priority  higher  than  that  of  a  general 
creditor  under  paragraph  (a)(6)  of  this 
section; 

(6)  Claims  for  withdrawable  accounts, 
including  those  of  the  Corporation  as 
subrogee  or  transferee,  and  all  other 
claims  which  have  accrued  and  become 
unconditionally  fixed  on  or  before  the 
date  of  default,  whether  liquidated  or 
unliquidated,  except  as  provided  in 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section,  provided,  however,  that  if  the 
association  is  chartered  and  was 
operated  under  the  laws  of  a  state  that 
provided  a  priority  for  holders  of 
withdrawable  accounts  over  such  other 
claims  or  general  creditors,  such  priority 
within  this  paragraph  (a)(6)  shall  be 
observed  by  the  receiver; 

(7)  Claims  other  than  those  that  have 
accrued  and  become  tmconditionally 
fixed  on  or  before  the  date  of  default 
including  claims  for  interest  after  the 
date  of  default  on  claims  under 
paragraph  (a)(6)  of  this  secuon,  provided 
that  any  claim  based  on  an  agreement 
for  accelerated,  stipulated,  or  liquidated 
damages,  which  claim  did  not  accrue 
prior  to  the  date  of  default  shall  be 
C<Hisidered  as  not  having  accrued  and 
become  unconditionally  fixed  on  or 
before  the  date  of  default 

(8)  Claims  of  the  United  States  for 
unpaid  Federal  income  taxes; 

(9J  Claims  that  have  been 
subordinated  in  whole  or  in  part  to 
general  creditor  claims,  which  shall  be 


given  the  priority  specified  in  the 
written  instruments  that  evidence  such 
claims;  and 

(10)  Claims  by  holders  of 
nonwithdrawable  accounts,  including 
stock,  which  shall  have  priority  within 
this  paragraph  (a)(10)  in  accordance 
with  the  terms  of  Uie  written 
instruments  that  evidence  such  claims. 

(b)  Interest  after  the  date  of  default  on 
claims  under  paragraph  (a)(6)  of  this 
section  shall  be  at  a  rate  or  rates 
adjusted  monthly  to  reflect  the  average 
rate  for  U.S.  Treasury  bills  with 
maturities  of  not  more  than  ninety-one 
(91)  days  during  the  preceding  three  (3) 
months. 

(c)  If  the  rejection  or  repudiation  of  an 
unexpired  lease  or  executory  contract 
by  the  receiver  gives  rise  to  a  claim  for 
damages,  such  claims,  if  allowed,  shall 
be  classified  as  a  claim  that  has  accrued 
and  become  unconditionally  fixed  on  or 
before  the  date  of  default,  and  not  as  an 
administrative  expense  of  the  receiver. 

(d)  All  unsecured  claims  of  any 
category  or  class  or  priority  described  in 
paragraphs  (a)(1)  through  (a)(10)  of  this 
section  shall  be  paid  in  full,  or  provision 
made  for  such  payment,  before  any 
claims  of  lesser  priority  are  paid.  If  there 
are  insufficient  funds  to  pay  all  claims 
of  a  category  or  class  in  full,  distribution 
to  claimants  in  such  category  or  class 
shall  be  made  pro  rata.  Notwithstanding 
anything  to  the  contrary  herein,  the 
receiver  may,  at  any  time,  and  fron^time 
to  time,  prior  to  the  payment  in  full  of  all 
claims  of  a  category  or  class  with  higher 
priority,  make  such  distributions  to 
claimants  in  priority  classes  ouUined  in 
paragraphs  (a)(1)  through  (a)(e)  of  this 
section  as  the  receiver  believes  are 
reasonably  necessary  to  conduct  the 
receivership,  provided  that  the  receiver 
determines  that  adequate  funds  exist  or 
will  be  recovered  during  the 
receivership  to  pay  in  full  all  claims  of 
any  higher  priority. 

(e)  If  the  association  is  in  mutual  form, 
and'a  surplus  remains  after  making 
distribution  in  full  of  allowed  claims  as 
set  forth  in  paragraphs  (a)  and  (b)  of  this 
section,  such  surplus  shall  be  distributed 
to  the  depositors  in  proportion  to  their 
accounts  as  of  the  date  of  default. 

By  the  Federal  Home  Loan  Bank  Board. 
NadiMV.  Washington, 
Assistant  Secretary. 
(FR  Doc.  88-15047  Filed  7-1-88;  8:45  am) 

NUJNG  COOE  S720-0t-ll 
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DEPARTMENT  OF  TRANSPORTATIOH 

Federal  Aviation  Administration 

14CFRPart39- 

(Dockal  Na  eS-NM-12-AO:  Arndt  39-5967] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR-42  Series  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnOW;  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Aerospatiale  Model  ATR- 
42  series  airplanes,  which  requires 
modification  of  the  propeller  brake 
electronic  control  wiring.  This 
amendment  is  prompted  by  reports  of 
electrical  interference  causing  the  brake 
to  engage  prior  to  command.  This 
condition,  if  not  corrected,  could  result 
in  an  unsymmetrical  drag/thnist  on 
landing,  and /or  damage  to  the  propeller 
brake  and  engine. 
MWCTIVl  DATE  AugUSt  11. 1988. 

AOORCStit:  The  applicable  service 
bifermation  may  be  obtained  from 
Aerospatiale.  316  Route  de  Bayonne, 
31060  Toulouse  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17800 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Ofiioe.  9010  Bast  Marginal 
Way  South.  Seattle.  Washington. 
FOR  FURTHn  WFOWMATIOW  OOHTACn 
Ms.  Amelia  Donnelly.  Standardization 
Branch.  ANM-113;  telepone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168. 

SUPPLEMBNTAIIY  HiFONMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  applicable  to 
Model  ATR-42  series  airplanes,  which 
requires  modification  of  the  propeller 
brake  electronic  control  wiring,  was 
published  in  the  Federal  Register  on 
March  16, 1988  (53  FR  86323). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supported  the 
proposed  AD. 

The  other  commenter  objected  to  a 
statement.in  the  preamble  to  the  Notice 
that  the  unsafe  condition  addressed  by 
this  action  is  unsymmetrical  drag/thrust 
on  landing.  The  commenter  suggested 
that  this  was  inaccurate  and  stated  that 
the  service  bulletin  was  initiated  to 
prevent  damage  to  the  propeller  brake 
by  overheating,  which  could  cause 
damage  to  the  engine.  The  commenter 


also  stated  that  the  unsafe  condition 
discussed  above  has  never  been 
observed.  The  FAA  does  not  totally 
concur  with  these  comments.  The  FAA 
agrees  that  damage  to  the  propeller 
brake  by  overheating  can  occur.  Even 
though  tiiere  have  been  no  reported 
incidents  of  unsymmetrical  drag/ thrust 
on  landing,  there  have  been  reports  of 
electrical  interference  causing  the  brake 
to  engage  prior  to  command;  in  this 
situation,  the  potential  exists  for 
unsymmetrical  drag/thrust  to  occur  on 
landing. 

Since  the  issuance  of  the  Notice, 
Aerospatiale  has  issued  Service  Bulletin 
ATR42-61-O016,  dated  April  28, 1988, 
which  describes  procedures  for  removal 
of  the  propeller  brake.  The  FAA  has 
detennined  that  the  removal  of  the 
propeller  brake,  in  accordance  with  this 
service  bulletin  or  in  accordance  with 
FAA-approved  procedures,  is  an 
acceptable  alternate  means  of 
compliance  with  the  intent  of  this  AD. 
Accordingly,  a  new  paragraph  B.  has 
been  added  to  the  final  rule  to  reflect 
this. 

After  carehd  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  detennined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  change  previously  described. 

It  is  estimated  that  23  aiiplanes  of  U.S. 
registry  will  be.aaected  by  this  ^3.  that 
it  will  take  approximately  •  maidiours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  diese 
figures,  the  total  cost  impact  of  diis  AD 
to  U.S.  operators  is  estimated  to  be 
$5,520. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  die  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.a  1301.  et 
seq.).  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  signiHcant 
economic  impact,  positive  or  negative, 
on  u  substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($240).  A  final 
evaluation  has  been  prepared  for  this 


regulation  and  has  been  placed  in  the 
docket 

List  of  SiibjecU  in  14  CFR  Part  39 . 

Aviation  safety,  Aircraft. 

Adoptioo  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-4  AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AuUKwily:  49  U.S.C  13M(a).  1421  and  1423; 
49  U.S.C.  106(gl  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  lt88. 

939.13   (Amsndsdl 

2.  By  ad(Ung  the  following  new 
airworthiness  directive: 

Aerospatiale:  Applies  to  Model  ATR-42 
series  airplanes,  as  listed  in  tlie 
Aerospatiale  Service  Bulletin  ATR42-61- 
0013,  Revision  1.  dated  December  a.  1987. 
certificated  tn  any  category.  Compliance 
is  required,  within  100  hows  time-in- 
service  aftn'  the  effectiTe  date  of  this 
AD.  unless  already  accomplished. 
To  prevent  electrical  interference  with 
propeller  brake  system,  accompllflh  the 
foUonving: 

A.  Modify  Uie  propeller  brake  electronic 
control  wiring  in  acoordanoe  with 
Aerospatiale  Service  Bulletin  ATR42-«1- 
0013.  Revision  1.  dated  December  8. 1987. 

E  As  an  alternate  to  paragraph  A.,  alrave. 
operators  may  remove  Uie  propeller  brake 
from  the  airplane  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-61- 
0016.  dated  April  2a  1988.  or  ao  FAA- 
approved  method 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which' 
provides  an  acceptable  level  of  safety,  may 

.  be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note.— The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  commeats 
and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113.  • 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplislunent  of  modirication  required  by 
tills  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  dociunents  from  tho 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  316  Route  de 
Bayonne.  31060  Toulouse  Cedex  03. 
France.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 


Federal  Register  /  Vol.  53,  No.  128  /  Tuesday,  July  5,  1988  /  Rules  and  Regulations 


25135 


SeatUe  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  SeatUe. 
Washington. 

This  amendment  becomes  effective  August 
11, 1988. 

Issued  in  Seattle.  Washington,  on  June  23, 
1988. 

Thomas  |.  Howard, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc  88-14934  Filed  7-1-88: 8:45  am) 
BIUJNQ  COOC  4t10-1»4l 

14CFRPart39 

(Docket  No.  M-NM-10-AD:  Arndt  39-69661 

AinworthinMS  Dtwctivs;  Boeing 
Mod«l  737  S«ri0«  Airplanes 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  ciertain  Boeing  Model  737 
series  airplanes,  which  requires 
modification  of  the  aft  lavatories  to 
reduce  the  risk  Of  fire.  This  amendment 
requires  installation  of  a  shroud  behind 
the  towel  and  cap  dispensers  in  the  aft 
lavatories  to  prevent  accimfialation  of 
combustible  materials  behind  the 
aircraft  sidewall..Accumulation-of 
combustible  materials  in  this 
inaccessible  location  constitutes  a  fire 
hazard. 
EFFECTIVE  DATE:  August  11,  ig6& 

AOlMtESSES:  The  applicable  service 
information,  when  available;  may  be 
obtained  bom  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  the  ' 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattie  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  SeatUe,  Washington. 
FOR  FURTHER  INFORMATION  CONTACH 
Mr.  Jeff  Gardlin.  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1932. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
SeuUi,  C-68066,  SeatUe,  Washington 
98168. 

SUPPLEMENTARY  Information:  A 
proposal  to  amend  Part  39  of  the  Federal 
Avijation  Regulations  to  include  an 
airworthiness  directive  which  requires 
the  addition  of  a  shroud  behind  the 
'  towel  and  cup  dispensers  in  certain 
Model  737  aft  lavatories,  was  published 
in  Uie  Federal  Register  oii  Mardi  10, 
1988  (S3  FR  7764). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 


making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Hie  first  commenter  concurred  wiUi 
the  proposed  AD. 

The  second  commenter  requested 
clarification  of  the  effectivity  intended 
by  the  AD  and  noted  that  the  term  "non- 
modular"  used  in  the  text  <rf  the  AD  was 
not  suffidenUy  descriptive  to  identify 
the  affected  airplanes.  The  FAA  agrees 
that  there  may  be  non-modular 
lavatories  which  have  a  satisfactoiy 
design  and  wouldi-therefore,  not  be  . 
subject  to  the  requirements  of  this      . 
amendment  However,  due  to  the 
variation  and  multiple  part  number 
configurations  possible  on  Model  737 ' 
airplanes,  it  is  not  practical  to  identify 
each  airplane  requiring  modification. 
The  final  rule  has  been  changed  to  limit 
the  airplane  applicability  and  allow 
certain  existing  installations  as  a  meaiut 
of  compliance. 

As.  noted  in  the  preamble  to  the 
NPRM,  Boeing  has  developed  a  design 
change  for  production  airplanes  and  is 
developing  appropriate  service 
information  which  may  be  an  acceptable 
means  of  compliance.  Hiis  information 
is  not  yet  available,  however,  and 
cannot  be  incorporated  into  this 
amendment. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  intersst  require  the 
adoption  of  the  rule,  with  the  change 
noted  above. 

It  is  estimated  that  550  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
lavor  cost  will  be  $40  per  manhour.  The, 
cost  of  parts  would  not  exceed  $100. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $231,000. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
seq\  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 


that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any,' Model  737 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  regulatory  docket 

List  of  subJecU  in  14  CFK  Part  36 

Aviation  safety.  Aircraft  • 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  39,13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows:. 

PART3»-[AMENbE0] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13S4(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89 

§39.13    (Amandedl 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  737  series  airplanes, 
line  numbers  001  through  1425.'equippeid 
'  with  non-modular  aft  lavatories, 
certiRcated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 

Note. — "Non-modular"  refers  to  lavatories 
which  are  not  stand-alone  components,  ctnd 
are  assembled  on  the  airplane. 

To  prevent  accumulation  of  combustil>le 
materials  behind  the  airplane  sidewall. 
accompUdi  the  following: 

A.  Within  3  months  after  the  effective  date 
of  this  AD,  inspect  the  area  behind  the  towel 
and  cup  dispenser  for  the  presence  of  a 
shroud  enclosing  the  dispenser  l>ack. 

1.  If  the  dispenser  is  equipped  with  a 
'shroud  which  prevents  material  from  falling 

behind  the  lavatory  sidewall  and  is 
acceptable  to  the  Manager,  Seattle  Aircraft 
Certification  OfHce,  or  an  FAA  Principal 
Maintenance  Inspector,  no  further  action  is 
required. 

2.  If  an  acceptable  existing  riirond  has  not 
l>een  installed,  inspect  the  area  bdiind  the 
towel  and  cup  dispenser  in  the  aft  lavatories 
and  remove  all  foreign  materiaL  Rqwat  this 
iiupection  at  intervals  not  to  exceed  3 
months,  until  the  requirements  of  paragraph 
B.,  below,  are  accompUsbed. 

B.  Witliin  15  months  after  the  effective  dale 
of  this  amendment,  install  a  shroud  behind 
the  towel  and  cup  dispenser  in  the  aft 
lavatories,  which  encloses  the  dispenser  back 
and  prevents  material  from  falling  behiiMl  tlie 
sidewall,  in  a  maimer  approved  by  the 
Manager,  SeatUe  Aircraft  Certification  Office. 
FAA,  Northwest  Mountain  Region,  or  an  FAA 
Principial  Maintenance  Inspector. 

C  An  alternate  means  of  compUance  or 
adjustment  of  the  compliance  time,  which 


2SU8 


/  VdL  S3.  Na  128  /  Tomday,  July  S.  1968  /  Rule*  and  Regulatioiu 


Ffld^ral  Registar  /  Vol  53.  No.  128  /  Tuesday.  July  5.  1988  /  Rulea  and  Regulations 


2S137 


ptmvU*»  tm  gawplrtln  level  of  wality,  inay 
be  vaed  when  tffnmtd  kjr  (he  Maneger. 

Seattle  Aircraft  Oertific8th»aince.  FAA. 
Nerthweet  Mwintaln  Regtoa. 

Male/— llw  request  shovid  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inipector  (PMI).  %«fao  may  add  any  commenti 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  CertiHcation  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  wi&  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  becomes  effective  August 
11. 19a& 

Issued  in  Seattle,  Washington,  on  |une  23, 
1988. 

Thoiaas  |.  Howafd, 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  88-14932  Filed  7-1-88;  8:45  am] 

MLUNO  COOe  4S10-13-« 


14CFRPart39 

(DoolMt  Na  W-NM-01-AO;  Amdt  39-5970] 

AlrworthbiMs  Diractlvas;  Boaing 
Modal  767  Sarlaa  Akplanaa 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKNC  Clarification  of  final  rule. 

SUMMARV:  This  action  clarifies  an 
existing  airworthiness  directive  (AO), 
applicable  to  Boeing  Model  767  series 
airplanes,  which  currently  requires 
recurring  functional  testing  of  the  wing 
and  engine  anti-ice  control  system.  To 
support  issuance  of  the  AO,  the  airplane 
manufBcturer  provided  to  the  FAA. 
detailed  instructions  for  cockpit 
verification  of  thermal  anti-ice  switdi 
and  circuit  integrity.  These  instructions 
failed  to  recogidze  certain  airplane 
configuration  differences.  This  action  is 
necessary  to  clarify  the  anti-ice 
functional  test  instructions  applicable  to 
the  different  airplana  configurations. 
cnvcnvi  oatk  July  21. 1966. 

FOR  niHTNCII  MNMMATION  CONTACT: 

Mr.  Henry  A.  Jenkins,  Systems  and 
Equipment  Branch.  ANM-130S.  Seattle 
Aircraft  Certiflcatioa  Office;  telephone 
(206)  431-1946.  Mailing  address:  FAA. 
Nordiwest  Mountain  Region,  17900 
Pacific  Midway  Soudi,  C-66966,  Seattle, 
Washington  96166. 
SUPMAMNTARV  MPONMATION:  On 
January  27. 1968.  the  FAA  issued  AD  86- 
04-04,  Amendment  3»-6642  (S3  FR  3001: 
February  3. 1966).  which  requires 
functiomd  testing  of  die  wii^  and  engine 
anti-ice  control  system  on  Boeing  Model 
767  series  airplanes.  That  action  was 
prompted  by  reports  of  problems 
associated  with  Hie  switches  used  In 
anti-ice  control  panels  and  of  the 
inadequacy  of  the  anti-ice  circuit  logic 


■■  fwult  in  the  fU^  crew  not 
bekig  warned  that  tiM  angina  or  wing 
anti-ice  system  has  not  bean  activated. 
This  condition,  if  not  coirected.  oould 
result  in  an  unacceptable  ice  build-np  on 
the  wings  or  engine  inlets. 

The  requirements  of  that  AD 
contained  detailed  instructions  to  be 
followed  to  accomplish  the  functional 
test  Boeing  assisted  the  FAA  hi 
preparation  of  those  instructions.  Since 
issuance  of  that  AD.  however,  the  FAA 
has  received  reports  that  some 
instructions  were  applicable  only  to 
airplanes  equipped  with  certain  engine 
configurations.  The  FAA  has  determined 
that  the  existing  AD  must  be  clarified  to 
include  detailed  instructions  for  cockpit 
verification  of  thermal  anti-ice  switch 
and  circuit  integrity  applicable,  as 
appropriate,  to  airplanes  with  various 
engine  configurations. 

Since  this  action  only  clarifies 
instructions  in  a  final  rule,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  btuden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
amendment  may  be  made  effective  in 
less  than  30  days. 

List  of  Subjects  in  14  OH  Part  at 

-Aviation  safety.  Aircraft. 

Ai*ft|mii«^  of  i/h*  n<'Hffr-y«*p" 

Pursuant  to  die  audiority  delegated  to 
me  by  the  Administrator,  the  Federal 
Aviation  Administration  darifias  1 36.19 
of  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PARTM-KAMENOEOJ 

L  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AMlhoritr  49  USjC  lJS3(a),  1421  and  1423: 
40  U.&a  106(g)  (Revlaad  Pub.  L  97-449; 
January  12. 1983):  and  14  CFR  11.8a 

S  39.13    (AmwMtedl 

2.  By  providing  clarification  of  the 
requirements  of  paragraph  A.S.a.,  AA., 
and  A.17.  of  AD  86-04-01  Amendment 
39-5842  (53  FR  3001:  February  3, 1988). 
as  follows: 


:  Applies  to  aQ  Model  707  seiias 
airplMWS.  oartificatad  ta  any  category. 
Coanpliance  required  as  imttcated.  unless 
previously  accomplished. 
To  ensure  wing  and  engine  anti^ce  systen 
integrity.  accoaipHsh  the  foUowing: 

A.  Within  the  next  300  hours  tin>e-ia- 
service  after  the  effective  date  of  tliis  AO 
(March  4, 1988).  and  thereafter  at  Intervals 
not  to  exceed  300  hours  time-in-service, 
perfom  the  foHowtng  fanctianal  lest  of  the 
wUig  and  wglae  anti-4o«  coatrol  system: 

1.  Apply 'ewtblial  powwr  in aocoidance 
with  the  Boeing  Modal  787  Maintenance 
Manual  24-22-oa 


2.  If  the  piwvraatic  system  la  depressorixed. 
tttttmm  to  step  3.  If  the  pneumatic  system  is 
pussmiisd.  depressurize  the  pne«unatic 
system  in  aeosrdance  with  TV  Maintenance 
Manual  36-00-00.  then  go  t*  step  S. 

3.  Deactivate  airplane  systems  which  are 
adversely  affected  when  air/ground  relay 
system  No.  2  is  in  flight  mode  l>y  perfonning 
deacUvatioo  instructions  as  foliowK 

a.  Open  the  following  circuit  breakers  and 
attach  DO-NOT-CLOSE  identifiers: 

Atain  Power  Distribution  Paael  P6 

6]23,  Probe  Heat  R  TAT.  where  installed: 
some  airplanes  have  LTAT  only 

6K20.  Pitot  Heat  L  AUX— Phase  C 

6K21.  Pitot  Heat  L  AUX— Phase  B 

6K22,  Pitot  Heat  F/O— Phase  B 

6K23.  Pitot  Heat  F/O— Phase  A 

6K24.  Pitot  Heat  R  AOA 

6K2S.  Probe  Heat  R  ENG:  applicable  only  to 
airplanes  with  PW4000  or  PW  )T9I>-7R4 
engines 

Overhead  Circuit  Breaker  Panel  Pit 

11T27  ENG  Mach  Probe  HT  R:  applicable 
only  to  airplanes  with  PW  )T9D-7R4 
engines. 

Fwd  Miacellaneous  Electrical  Equipment 
Panel  P33 

S3A2  Drain  Mast  HTG  FLT 

b.  Check  that  EQUIP  COOLmC  mode 
selector  on  pilot's  overliead  panel  PS  is  in 
AUTO. 

4.  Open  LDG  GR  PCS  AIR/GND  SYST  2 
circuit  breaker  11U23  or  11U24.  as  applicable, 
on  Pll  overhead  circuit  Ineaker  panel. 

8.  On  the  wing  and  engine  anti-ice  module 
located  on  the  PS  panel,  depress  and  release 
the  wing  anti-ice  SMdtch. 

6.  Verify  that  the  svvitch  latches  and 
indicates  ON. 

7.  Verify  that  Imth  «ving  anti-ice  amber 
VALVE  lights  tUuminate. 

8.  Depress  and  release  the  wing  anti-loe 
switch. 

9.  Verify  that  the  switch  unlatdies  and 
dbevao/indicataON. 

10.  Verify  that  bodi  wing  anti-Ice  amber 
VALVE  li^to  are  extinguished  . 

11.  On  6ie  wing  and  engine  anti-ice 
module,  depress  and  release  both  engine  anti- 
ice  s«vitd>es. 

12.  Verify  that  t>oth  swiu^es  latch  and 
indicate  ON. 

13.  Verify  tliat  both  engine  anti-ice  amber 
VALVE  lights  Uhmiiaata. 

14.  DepKss  and  release  both  engine  anti- 
ice  switches. 

15.  Verify  that  both  switches  unlatch  and 
do  not  indicate  ON. 

16.  Verify  that  both  engine  anti-ice  amber 
VALVE  li^ts  are  extinguished. 

17.  dose  LDG  GR  POS  AIR/GND  SYST  2 
circuit  Ixeaker  111123  or  HUM.  as  applicsble. 

la  Remove  DCVNOT-CLOSE  klentifiecs 
and  cloae  the  dtcuit  breakera  opened  in  Step 
3.a.  The  test  is  oompleta.  Remove  electrical 
power. 

B.  Any  switdi  or  circuit  malfunction, 
identtfieid  t>y  a  negative  verification  during 
the  functional  test  required  by  paragraph  A.. 
alMtva.  must  t>e  cutwcted  prior  to  further 
flighl.  in  aooordanoe  wMh  the  Boeing  VIoAA 
787  Maintenance  Manual. 


C.  An  ahemate  means  of  compliance  or 
adiustment  of  the  compliance  time,  which 
provides  and  aaaeptaUa  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  AircrafK^ertification  Office,  FAA. 
Northwest  Mooatain  Region. 

Note— The  request  should  be  fbwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  tlie  Manager.  Seattle 
Aircraft  Certification  Office.  ,. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  tests  required  by  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattie,  Washington  98124.  This 
information  may  be  examined  at  F/VA, 
Northwest  Moimtain  Region,  17900 
Pacific  Highway  South,  Seattie, 
Washington,  or  Seattie  /Vircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region,  9010  East  Maiginal 
Way  South,  sieattle.  Washington. 

This  clarification  becomes  effective  )ufy  21. 
1988. 

Issued  in  Seattle.  Washingtoa  oo  |une  23. 
1988 

ThonlaB ).  Howard. 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  88-1493S  Filed  7-1-88;  8:45  am] 
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14  CFR  Part  39 

[DodnlNo.  66-IIM-76-A0;  Amdt  39-5972] 

AinMMthinaaa  DirocUws; 
Aoroapaca  Modal  BAa  146 
Ah  pi  if  18  8 

AOENCV:  Federal  Aviation 
Administiation  (F/VA),  DOT. 
ACnON:  Final  rule. 

SUMMIARV:  This  amendment  adopts  a 
new  airworthiness  directive  [Mi). 
applicable  to  British  Aerospace  Model 
BAe  146  series  airplanes,  which  requires 
inspection  of  the  rear  fuselage  lap  joints 
for  cracks,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  r^orts  of 
improper  bonding  of  rear  fiiselage  lap 
joints.  This  condition,  if  not  corrected, 
could  result  in  cracking  of  the  rear 
fuselage  skin  at  lap  joint  rivet  holes, 
which  oould  lead  to  a  reduced  ability  of 
the  fuselage  structure  to  withstand 
design  loads. 

EFFECnvE  OATC  July  21. 1988. 
ADORESSCt:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Librarian  for  Service 


Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington.  DC 
20041.  Hiis  information  may  be 
examined  at  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South. 
Seattie,  Washington,  or  Seattie  /Urcrafi 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Armella  Donnelly.  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Moimtain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 
SUPPLEMENTARY  INFORMATION:  The  Civil 

Aviation  Authority  (CAA)  of  the  United 
Kingdom  has  notified  the  FAA  of  an 
unsafe  condition  which  may  exist  on 
certain  British  Aerospace  Model  BAe 
146  series  airplanes.  FoUowing  the 
introduction  of  a  new  bonding 
techxuque,  manufacturer  testing  has 
revealed  unsatisfactory  bonding  that 
could  lead  to  cracking  of  the  rear 
fuselage  skin  at  lap  joint  rivet  holes. 
This  condition,  if  not  corrected,  could 
lead  to  a  reduced  ability  of  the  fuselage 
structure  to  withstand  expected  loading 
conditions  in  service.  This  new  bonding 
technique  has  been  discontinued. 

British  Aerospace  has  issued  Service 
Bulletin  S3-7a  dated  March  4. 1968, 
which  describes  eddy  current 
inspections  for  cracking  of  the  inner  and 
outer  fuselage  skin,  and  repair,  if 
necessary.  Tlie  United  Kingdom  CAA 
has  classified  the  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactiu«d 
in  the  United  Kingdom  and  type 
certificated  In  the  United  States  imder 
the  provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  tiiis  AO  requires  eddy 
ciurent  inspections  of  the  inner  and 
outer  fuselage  skins  and.  if  cradcs  are 
found,  repair  prior  to  further  fli^t,  in 
accordance  with  the  service  bidletin 
previously  mentioned. 

Since  a  condition  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  foimd  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  fortii  in  this 
amendment  are  promulgated  ptvsuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  19S8,  as  amended  (49  U.S.C.  1301 6t 
seq.).  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 


Executive  Order  1261Z  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  witii 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this 
action  is  subsequenUy  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subfects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  AmemfaBent 

Accordin^y,  pursuant  to  the  authorify 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  %  of  the  Federal 
Aviation  Regulations  (14  cm  39.13)  as 
follows: 

PART  3»-(AIIENDE0] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C  1354(a).  1421.  and  1423: 
49  U-SuC  iq8(g)  (Revised  Pub.  L  97-M8. 
January  12, 1983):  and  14  CFR  11J»9. 


§39.13   [Amsmted] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Brilish  Aaroapaoe:  Applies  to  certain  British 
Aerospaoe  (BAe)  Model  146  series 
airplanes,  as  shown  in  BAe  146  Service 
Bulletin  53-7a  dated  March  4. 19ea 
certificated  in  any  category.  Compliance 
required  as  indicated.  uq)en  previoiisly 
accomplished. 
To  detect  cracking  of  the  rear  hiselage  skin, 
accomplish  ttie  following: 

A.  Prior  to  ttie  accumulation  of  ISjOOO 
landings,  or  witliin  30  days  after  the  efifecthre 
date  of  this  AD.  whidiever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  12.000 
landings,  inspect  lap  joints  at  stringer  2 
between  stations  541  J)  and  872JM  for  cracks, 
in  accordance  with  Service  Bulletin  S3-7a 
dated  March  4, 1988.  tf  cracks  are  footd 
which  exceed  the  limits  specified,  repair 
before  further  flight  in  accordance  with  6ie 
service  bulletin. 

a  ftior  to  tlie  accumulation  of  IZOOO 
landings  or  within  30  days  after  the  efliective 
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date  of  this  AD,  whichever  occtira  later,  and 
thereafter  at  intervals  not  to  exceed  9,000 
landings,  inspect  lap  )oints  at  stringer  10  and 
stringer  19  between  stations  Ml.O  and  072.04 
for  cracks,  in  accordance  with  Service 
Bulletin  5^7a  dated  March  4, 1968.  If  cracks 
are  found  which  exceed  the  specified  limits, 
repair  before  further  flight,  in  accordance 
with  the  service  bulletin. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the^mpliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  inspections  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington,  DC  20041.  This  information 
may  be  examined  at  FAA,  Northwest 
Mountain  Region,  17900  PaciHc  Highway 
South,  Seattle.  Washington,  or  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle. 
Washington. 

This  amendment  becomes  effective  |uly  21, 
198a 

Issued  in  Seattle,  Washington,  on  |une  23, 
1988. 

Thomas ).  Howard, 

Acting  Director,  Northwest  Mountain  Region. 
|FR  Doc.  88-14933  Filed  7-1-86;  8:45  am] 
BILLING  COOC  4S10-19-M 


14  CFR  Part  39 

[Docket  No.  89-NM-69-AO;  Amdt  39-5971 ) 

AlTWorttrtnet  Directlvee;  Cewiw 
Model  S550  and  552  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
nicnON;  Final  rule. 

SUMMANV:  This  action  publishes  inihe 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
Cessna  Model  S550  and  552  series 
airplanes  by  individual  tetters.  This  AD 
requires  a  visual  inspection  to  ensure 
that  three  drain/vent  holes,  required  on 
the  inboard  end  of  each  of  the  fouf  flap 


panels,  have  been  installed.  This  action 
is  prompted  by  a  report  where  a  left 
outboaid  flap,  not  equipped  with  the 
drain/vent  holes,  shattered  during  flight. 
This  condition,  if  not  corrected,  could 
lead  to  loss  of  the  flap  panel  during 
flight,  which  could  result  in  loss  of 
control  of  the  airplane  during  critical 
flight  regimes. 
DATK  Effective  July  21, 1988. 

This  AD  was  effective  earlier  to  all 
recipients  of  Priority  Letter  AD  88-11-07, 
dated  May  24, 1988. 
AOONCfSfS:  The  applicable  service 
information  may  be  obtained  from 
Cessna  Aircraft  Company,  Citation  Jet 
Marketing  Division.  Technical  Services 
Department,  Attention:  Roger  Hatfield, 
P.O.  Box  7708,  Wichita,  Kansas  67277. 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
17900  Paciflc  Highway  South,  Seattle, 
Washington,  or  at  FAA,  Central  Region, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Wichita. 
Kansas. 

FOR  RIRTHER  INFORMATKM  CONTACT: 
Mr.  Douglas  W.  Haig,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Offlce.  FAA,  Central  Region,  1801 
Airport  Road,  Room  100,  Wichita. 
Kansas  67209;  telephone  (316)  946-1409. 

SUPPLEMENTARY  INFORMATION:  On  May 
24, 1988,  the  FAA  issued  Priority  Letter 
AD  88-11-07,  applicable  to  certain 
Cessna  Model  S550  and  552  scries 
airplanes,  which  requires  visual 
inspection  to  ensure  that  three  drain/ 
vent  holes,  required  on  the  inboard  end 
of  each  of  the  four  flap  panels,  have 
been  installed.  That  action  was 
prompted  by  a  report  of  an  incident 
wherein  the  left  outboard  flap  of  a 
Cessna  Model  S5S0  series  airplane 
shattered  during  flight.  Investigation 
revealed  that  the  subject  fliip  was  not 
equipped  with  the  required  dr.iin/vcnt 
holes.  Without  these  holes,  the  flaps  are 
pressurized  when  the  airplane  is 
operating  at  altitude,  a  condition  for 
which  they  were  not  designed. 
Subsequent  to  this  incident,  a  second 
airplane  was  found  with  a  flap  panel 
without  the  required  holes.  This 
condition,  if  not  Corrected,  could  lead  to 
loss  of  a  flap  panel  during  flight,  which 
could  result  in  loss  of  control  of  the 
airplane  during  critical  flight  regimes. 

Subsequent  to  the  issuance  of  AD  8ft- 
11-07,  the  FAA  reviewed  and  approved 
Cessna  Service  Bulletins  SBS550-57-S 
(for  Model  S550  series  airplanes)  and 
552-67-5  (for  Model  552  series 
airplanes),  both  dated  May  24, 1988, 
which  provide  instructions  for  adding 
drain  holes  to  the  lower  surface  of  the 
inboard  end  of  each  flap,  if  necessary. 
The  final  rule  has  been  revised  to  reflect 


the  use  ofthis  service  bulletin  as  a 
means  to  accomplish  the  requirements 
of  the  AD. 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.SC  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  signiflcant/major  regulation,  a 
flnal  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendmeot 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENOEDl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423:   • 
49  use.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 19B3);  and  14  CFR  11.69. 


§39.13    [Amended) 

2.  By  adding  the  following  new 
airworthiiiess  directive: 
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Cessna:  Applicat>le  to  Model  ,S550  «nd  SS2 
airplanes.  Serial  Numbers  S550-0001 
through  SS5Q-01S3.  and  SSZ-OOUl  through 
552-0017,  certificated  in  any  category. 
Compliance  is  required  prior  to  further 
flight  after  the  effective  date  of  this 
amendment  unless  already 
accomplished. 

To  prevent  loss  of  a  Qap  panel,  auximpllsh 
the  following: 

A.  Visually  inspect  the  inboard  lower 
surface  of  each  of  the  four  flap  panels  to 
verify  that  each  panel  has  the  three  required 
drain/vent  holes,  and  verify  that  these  holes 
are  unobstructed.  If  all  required  holes  are 
installed  and  unobstructed,  no  further  action 
is  required. 

Note. — The  drain  holes  are  Vi  e-inch 
diameter  and  are  located  approximately  one 
inch  outboard  of  the  inboard  end  of  the  lower 
surface  of  each  flap  panel  (Reference: 
Maintenance  Manual.  Section  5-10-01.  "Hour 
and  Calendar  Inspection  Requiri^menls.  Item 
Z(6).  "Flaps;**  or  Cessna  S<:rvice  Letter 
SLAS5S0-S7-O1.  dated  May  20. 1988.) 

B.  If  any  drain/ vent  hole  in  any  flap  panel 
is  not  present  or  is  found  to  be  obstructed, 
repair  or  replace  prior  to  further  flight,  in 
accordance  writh  Cessna  Service  Bulletin 
SBSS50-57-6  (for  Model  SSSO  series 
airplanes),  dated  May  24. 1988:  Cessna 
Service  Bulletin  SS2-57-5  (for  Model  55S 
scries  airplanes),  dated  May  24. 198S:  or  an 
FAA-approvad  aetfaod. 

C.  An  altetnate  means  of  compliance  or 
adiostment  of  the  compliance  time,  which 
provides  as  aoceptaUe  level  of  safety,  may 
be  used  when  approved  b>'  the  Manager. 
Wichita  Aircraft  Certification  OfTice.  FAA. 
Central  Regioa. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documeflts  ixom  the 
manufacturer,  may  obtain  copies  upon 
request  to  Cessna  Aircraft  Company, 
Citatiixi  let  Marketing  Division. 
Technical  Services  Department, 
Attention:  Roger  Hatfield,  P.O.  Box  7706, 
WichiU.  Kansas  &7277.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  FAA,  Central  Region, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100.  Wichita. 
Kansas. 

This  amendment  becomes  effective  July  21. 
1988. 

It  was  effective  earlier  to  all  r(>cipientM  of 
Priority  Letter  AD  88-11-07.  issued  May  24. 
1988. 

Issued  in  Seattle,  W.ishington.  on  Juno  23. 
1988. 

ThoBias  ).  Howard. 

Acting  Director,  Northwest  Mountain  Region. 
[VR  Doc.  88-14931  Filed  7-1-88:  8:45  am) 
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14CFRPart39 

( Docket  No.  87-ANE-28:  AmdL  3»-S929] 

Airwontiiness  Directives;  Dowty  Rotd 
Propeller  Mod^  (C)RJ54/4-123-F/13 
Installed  on  SAAB  SF340  Series 
Aircraft 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Dowty  Roiol  Model  (C)R.354/4- 
12^-F/13  propellers  by  individual 
telegram.  This  AD  requires  a  torque 
check  and  a  magnetic  particle  inspection 
of  the  propeller  retaining  bolts;  and  dye 
penetrant  ultrasonic,  and  eddy  current 
inspections  of  the  propeller  hub 
backface.  This  AD  is  needed  because 
past  inspections  revealed  that  propeller 
retention  bolts  were  loose  or  below 
acceptable  torque  requirements  aiul 
cracks  were  found  in  the  backface  of  the 
propeller  hub  which  could  result  in 
detachment  of  the  i»opeller. 
DATES:  Effective  July  5, 1968,  as  to  all 
persons  except  those  to  whom  it  was 
made  immediately  effective  by  the 
individual  Telegraphic  Airworthiness 
Directive  (TM))T87-21-51.  Issued 
October  15, 1987.  which  contained  this 
amendment 

Compliance — As  required  in  the  body 
of  the  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  July  5, 1988. 
ADDRESSES:  The  applicable  service 
bulletin  (SB)  may  be  obtained  from 
Dowty  Rotol  Limited.  Product  Support 
Division.  Cheltenham  Road,  Gloucester, 
England  or  Sully  Road,  P.O.  Box  5000, 
Sterling,  Virginia  22170. 

A  copy  of  the  service  bulletin  is 
contained  in  the  Rules  Docket  Docket 
Number  87-ANE-28.  in  the  Office  of  the 
Regional  Counsel,  Federal  Aviation 
Administration,  New  England  Region.  12 
New  England  Executive  Park. 
Burlington,  Ma.ssachusetts  01803,  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Vv'aKsh,  Systems  and 
Propulsion  Branch,  ANE-153,  Boston 
Aircraft  Certification  Office,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington.  Massachusetts  01803; 
telephone  (617)  273-7066. 


SUPPLEMENTARY  INFORMATION:  On 

October  15. 1987.  TAD  T87-21-51  was 
issued  and  made  effective  immediately 
as  to  all  known  U.S.  owners  and 
operators  of  certain  Dowty  Rotol  Model 
(C)R.354/4-123-F/l3  propellers.  This 
TAD  superseded  TAD  T87-15-52.  issued 
July  23, 1987.  This  AD  requires  torque 
checks  and  magnetic  particle 
inspections  of  the  propeller  retention 
bolts,  and  dye  penetrant  ultrasonia  and 
eddy  current  inspections  of  the  hub 
backface.  These  checks  and  inspections 
are  necessary  to  identify  possible  low 
torque  bolts,  or  cracks  in  the  backface  of 
the  propeller  hub.  Previous  inspections 
revealed  36  propellers  with  cracked 
hubs.  This  AD  is  necessary  to  detect 
cracks  in  the  hub  backface  and  prevent 
possible  loss  of  the  propeller. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  theivon  were 
impracticaUe  and  contrary  to  public 
interest  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegram,  issued  October  15, 
1967.  as  to  all  known  U,S.  owners  and 
operators  of  certain  Dowty  Rotol  Model 
(C)R.354/4-123-F/l3  propellers.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Fednal  Register 
as  an  amendment  to  Section  39.13  of 
Part  39  of  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  idl 
persons. 

The  regulations  set  forth  in  this 
amendment  are  promidgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  _ 

Assessment 

conclusion:  The  FAA  has  determined 
that  this  regulation  is  an  emergency 
regulation  that  is  not  considered  to  be 
major  under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1S79).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  v/hen  filed. 
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may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FON 
rURTHER  INFORMATION  CONTACT". 
List  of  Subjects  in  14  CFR  Part  39 

Enginies,  Air  transportation,  Aircraft, 
Aviation  safety.  Incorporation  by 
relference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— (AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423: 
49  U.S.C.  106(}5)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14-CFR  11.89. 

§39.13    (Amendadl 

2.  By  adding  to  {  39.13  the  following 
new  airworthiness  directive  (AD): 
Dowty  Roiol:  Applies  to  Model 

(C)R.354/4-123-F/l3  propellers  installed 
on,  but  not  limited  to.  SAAB  SF340  series 
aircraft. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  detect  cracks  in  the  hub  l>ackface  and 
prevent  possible  loss  of  the  propeller, 
accomplish  the  following: 

(a) Torque  check  the  */\%  UNF  retaining 
bolts  connecting  the  hub  to  the  engine  flange 
in  accordance  with  Dowty  Rotol  Service 
Bulletin  (SB)  SK340-ei-A21,  Revision  4.  dated 
October  1, 1987.  (hereinafter  referred  to  as  SB 
SF34».«1-A21)  within  10  days  or  75  hours 
time  in  service,  whichever  occurs  first,  after 
the  effective  date  of  this  AD. 

(b)  Remove  propellers  from  the  aircraft 
before  further  flight  and  inspect  and  rework 
in  accordance  with  SB  SF340-61-A21,  when 
any  of  the  retaining  bolts  is  found  to  have  a 
torque  value  below  requirements. 

(c)  Prdpellers  on  which  all  the  retaining 
bolts  are  found  to  meet  torque  requirements 
may  remain  in  service  an  additional  20  days 
or  150  hours  time  in  service,  whichever 
occurs  sooner,  l>efore  removal:  then  inspect 
and  rewoi4(  in  accordance  with  SB  SF340-61- 
A21.  unless  already  accomplished  in 
accordiince  with  earlier  revisions  to  the  SB. 

(d)  Lubricate  the  retaining  bolts  with 
engine  oil,  and  install  the  propeller  in 
accordance  with  Dowty  Rotoi  Maintenance 
Manual  procedures  and  Appendix  Dof  SB 
SP340-61-A21. 

(e)  Torque  clieck  the  9/16  retaining  bolts, 
remove  the  propeller  front  the  aircraft,  and 
reinspect  in  accordance  with  SB  SF340-«1- 
A21,  at  intervals  of  450  hours,  but  no  later 
than  550  hours  time  in  service  since  last 
inspection. 

(f)  Remove  from  service  before  further 
flight  propeller  hubs/bolts  found  to  have 
cracks.  Replace  with  serviceable  hubs/t>olls. 

(g)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  l)ie  AD  can  be  accomplished. 


(h)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  ANE-150, 
Federal  Aviation  Administration,  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803. 

(i)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator,  through  an  FAA 
maintenance  inspector,  the  Manager,  Boston 
Aircraft  Certification  Office,  ANE-ISO, 
Federal  Aviation  Administration,  12  New 
England  Executive  Park,  Burlington. 
Ma.ssachusetts  01803,  may  adjust  the 
compliance  time  specified  in  this  AD. 

Dowty  Rotol  SB  SF340-ei-A21.  Revision  4, 
dated  October  1, 1967,  including  Appendices 
A  through  G,  inclusive,  identified  and 
described  in  this  document,  is  incorporated 
herein  and  made  part  hereof  pursuant  to  5 
U.S.C.  552  (a)(l].  All  persons  affected  by  this 
directive  who  have  not  already  received  this 
document  from  the  manufacturer  may  obtain 
copies  upon  request  to  Dowty  Rotol  Limited, 
Product  Support  Division,  Cheltenham  Road, 
Gloucester,  England,  or  Sully  Road,  P.O.  Box 
SOOa  Sterling,  Virginia  22170. 

This  document  may  also  be  examined 
at  the  Office  of  the  Regional  Counsel. 
Federal  Aviation  Administration.  New 
England  Region.  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803,  Room  311.  Rules 
Docket  No.  87-ANE-28,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  federal  holidays. 

This  amendment  becomes  effective 
July  5, 1988,  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  individual 
TAD  T87-21-51.  issued  October  15. 1987. 
which  contained  this  amendment. 

Issued  in  Burlington.  Massachusetts,  on 
May  11. 1988. 
LawT«iic0  C  Sullivan, 
Acting  Director.  New  England  Region. 
|FR  Doc.  8&-14930  Filed  7-l-«8;  8:45  am| 

■NXMW  COM  4*10-13-«l 


14CFRPwt39 

[Docket  No.  S9-ANE-20;  Amdt  39-«9301 

AlrwcrtMneM  Directives;  Hoffmann 
Aircraft  Qes.m.b  J1  Model  H36  Dlmona 
Motor  GNdw 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUNMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Ho^ann  Aircraft 
Ges jn.b.H.  Model  H36  Dimona  motor 
gliders  which  requires  inspection  and 
replacement  of  the  rod  end  bearing  on 
the  front  horizontal  tail  surface  mount 
with  a  new  design  rod  end  bearing.  This 
action  was  prompted  by  the 
determination  that  the  rod  end  bearing 


on  the  front  horizontal  tail  surface 
mount  may  develop  cracks  from  shock 
loads  resulting  from  improper  ground 
handling.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
horizontal  tail  surface  front  mounting 
with  a  subsequent  loss  of  the  motor 
glider. 

DATES:  Effective— \\s\y  13. 1968. 

Compliance — As  required  in  the  body 
of  the  AD, 

Incorpoivtion  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  July  13, 1988. 


:  The  applicable  technical 
information  and  replacement  paris 
specified  hi  this  AD  may  be  obtained 
from  Hoffmann  Aircraft  Ges.m.b.H, 
Richard  Neutra  Gasse  5,  A-1214  Vienna. 
Austria.  A  copy  of  the  service  bulletin  is 
contained  in  the  Rules  Docket.  Docket 
Number  88-ANE-20,  Office  of  the 
Regional  Counsel,  Federal  Aviation 
Administration,  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

FOR  FURTHER  INFORMATION  CONTACT: 

Munroe  Dearing,  Brussels  Aircraft 
Certification  Office,  AEU-100,  FAA, 
Europe,  Africa,  and  Middle  East  Office, 
c/o  American  Embassy,  15  Rue  de  la  Loi 
B-1040  Brussels,  Belgium;  telephone 
513.38.30.  extension  2710:  or  )ohn ). 
Maher,  New  York  Aircraft  Certification 
OfTice.  ANE-172.  Aircraft  Certification 
Division.  Federal  Aviation 
Administration,  New  l^ngland  Region. 
181  South  Franklin  Avenue,  Room  202, 
Valley  Stream.  New  York  11581; 
telephone  (516)  791-e221i 

SUPFLEIIENTARV  INFORMATION: 

Hoffmann  Aircraft  Ges.m.b.H.  has 
determined  that  cracks  may  develop  in 
the  horizontal  tail  surface  front  mount 
rod  end  bearing  as  a  result  of  shock 
loads  induced  from  imprqper  ground 
handling.  The  manufacturer  has  issued 
Service  Bulletin  (SB)  No.  15/2.  dated 
January  20, 1987,  which  recommends 
inspection  of  the  rod  end  bearing  on  the 
front  horizontal  stabilizer  mount  for 
cracks,  before  further  flight,  and 
replacement  of  the  rod  end  bearing  with 
a  new  design  rod  end  bearing  before 
further  flight.  If  the  existing  rod  end 
bearing  is  cracked.  If  not  cracked, 
replace  %vithin  50  flight  hours  of 
inspection.  The  FAA  is  requiring  an 
initial  inspection  within  10  hours  and,  if 
cracked,  replacement  before  further 
flight.  If  not  cracked,  replacement  is 
required  within  fifty  hours  or  prior  to 
August  1, 1988,  whichever  comes  first. 
The  FAA  relies  upon  certification  of  the 
Bundesamt  furZivilluftfahrt  (BAZ), 
combined  with  FAA  review  of  pertinent, 


documentation,  in  finding  compliance  pf 
the  design  of  these  motor  gliders  with 
the  applicable  United  States 
airworthiness  requirements,  and  the 
airworthiness  ^nd  ponformity  of     ^ 
products  of  this  design  certificated  for 
operation  in  the  United  States. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
Hoffman  Aircraft  Ges.m.b.H.  SB  No.  15/ 
2.  and  the  issuance  of  BAZ 
Airworthiness  Directive  No.  53.  Based 
on  the  foregoing,  the  FAA  has 
determined  that  the  condition  addressed 
by  Hoffman  Aircraft  Ges.m.b.H.  SB  No. 
15/2  is  an  unsafe  condition  that  may 
exist  or  develop  on  other  products  of  the 
same  t>'pe  design  certificated  for 
operation  in  the  United  States. 
Tlierefore,  an  AD  is  being  issued  to 
require  inspection  and  replacement  of 
the  rod  end  bearing  on  the  front 
horizontal  tail  surface  mount  on 
Hoffman  Aircraft  Ges.m.b.H.  Model  H36 
Dimona  motor  gliders. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

CoDcIiision 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  the  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket, 
(otherwise,  an  evaluation  or- analysis,  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  imder  the  caption  ''FOR 
FURTHER  INFORMATION  CONTACT." 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
saf(!ty,  Incorporation  by  reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART39-[AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autfaoritv:  49  U.SC.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(8)  (Revised.  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  to  S  39.13  the  following 
new  airworthiness  directive  (AD): 
Hoffmann  Aircraft  Ge8Jn.b.H.:  Applies  to 

model  H36  Dimona  motor  gliders 
certificated  in  any  category. 
Compliance  is  required  as  indicated  unless 
already  accoThplished. 

To  prevent  failure  of  the  rod  end  bearing 
on  the  front  horizontal  tail  surface  mount, 
accomplish  the  following: 

(a)  Within  the  next  ten  hours  time  in 
service  after  the  effective  date  of  this  AD, 
visually  inspect  the  rod  end  bearing  on  the 
front  horizontal  tail  surface  mount  using  a  5 
power  or  greater  magnifying  glass  for  cracks 
in  the  area  of  the  threaded  shank,  in 
accordance  *vith  inspection  requirements  of 
paragraph  1  of  the  Actions  section  of 
Hoffmaon  Aircraft  Ges.m.b.H.  Service 
Bulletin  (SB)  No.  15/2.  dated  January  20. 1987. 

(b)  Before  further  flight,  replace  cracked 
rod  end  bearings  (SMXCP 10  M)  with  a 
modified  rod  end  bearing,  Hirschmann 
"SMXC  10  special  design",  in  accordance 
with  Work  Instruction  No.  7,  contained  in 
Hoffmann  Aircraft  Ges.m.b.H.  SB  No.  15/2, 
dated  January  20. 1987. 

(c)  Within  50  flight  hours  after 
accomplishment  of  inspection  per  paragraph 
(a)  of  this  AD,  or  prior  to  August  1, 198a 
whichever  comes  first,  replace  any  rod  end 
bearing  (SMXCP  10  M)  not  replaced  in 
accordance  with  paragraph  (b),  in 
accordance  with  Work  Instruction  No.  7, 
contained  in  Hoffmann  Aircraft  Ges.m.b.H. 
SB  No.  15/2,  dated  January  20, 1987. 

(d)  Upon  request  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  tbe  Manager,  Brussels 
Aircraft  Certification  Office,  AEU-100. 
Europe,  Africa,  and  Middle  East  Office,  FAA. 
c/o  American  Embassy,  15  Rue  de  la  Loi  B- 
1040  Brussels.  Belgium:  telephone  No. 
513.38.30,  Ext.  2710;  or  the  Manager.  New 
York  Aircraft  Certification  Office,  Aircraft    . 
Certification  Division.  Federal  Aviation 
Administration,  New  England  Region.  181 
South  Franklin  Avenue,  Room  202.  Valley 
Stream,  New  York  11581:  telephone  (516)  791- 
6680. '  -■ 

(p)  Upon  submission  or  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  Brussels 
Aircraft  Qertification  Office,  or  the  Manager, 


New  York  Aircraft  Certification  Office,  may 
adjust  the  compliance  time  specified  in  this 
AD. 

Hoffmann  Aircraft  SB  No.  15/2.  dated 
January  20, 1987.  including  Work  Instruction 
No.  7,  identified  and  described  in  this 
document,  is  incorporated  herein  and  made  a 
part  hereof  pursuant  to  5  U.S.C.  552(a)(1).  All 
persons  affected  by  this  directive  who  have 
not  already  received  this  document  from  the 
manufacturer  may  obtain  copies  upon  request 
to  Hoffmann  Aircraft,  Ges.m.b.H..  Richard 
Neutra  Gasse  5.  A-1214.  Vienna,  Austria. 
This  document  may  also  be  examined  at  the 
Office  of  the  Regional  Counsel  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park. 
Burlington.  Massachusetts  01803.  Room  311. 
Rules  Docket  8&-ANE-20,  between  tbe  hours 
of  a-00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

This  amendment  becomes  effective  July  13, 

i9sa 

Issued  in  Burlington.  Massachusetts,  oa 
May  11. 1988. 
Lawrence  C  Sullivan. 
Acting  Director,  New  England  Region. 
[FR  Doc.  88-14929  Filed  7-1-88:  8:45  amj 
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14  CFR  Part  71 

(Airspace  Docket  Na  85-AAL-4] 

Atteration  of  Colorad  Federal  Aimay 
R-39:AK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


'  suiNMARV:  This  amendment  realigns 
Colored  Federal  Airway  R-39  located  in 
the  vicinity  of  Nenana,  AK.  The  Julius, 
AK,  nondirectional  radio  beacon  (NDB), 
also  located  in  that  area  has  been 
relocated.  This  action  alters  the 
description  of  R-39  to  reflect  the 
realignment  and  changes  the  name  of 
the  relocated  Julius  NDB  to  Ice  Pool.  AK. 
EFFECTIVE  DATE:  0901  u.t.c.  August  25. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  StilL  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-9250. 
SUFPLEMENTARV  information: 

History 

On  April  19, 1985,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
description  of  Colored  Federal  Airway 
R-39  located  in  the  vicinity  of  Nenana, . 
AK.  (50  FR  15581).  However,  the 
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Alaskan  Regional  Office  advised  that 
the  project  to  relocate  the  Julius,  AK. 
NDB  had  been  temporarily  delayed  until 
budget  prottlems  and  prioritie*  have 
been  reserved.  Based  on  this 
information.  Docket  85-AA1^4  was 
withdrawn  (51  FR  23789),  effective  July 
1, 198a  The  JhIids  NDB  has  now  been 
relocated  in  the  vidnrty  of  Nenana  and 
has  been  renamed  Ice  Pool,  AK.  This 
action  is  required  due  to  the  NDB 
relocation  aitd  the  name  change. 
Interested  parties  were  invited  to 
participate  in  this  rulemalcing 
proceecfing  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  tfiis  amenchnent  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  n  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbo<rfc  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  realigns 
Colored  Federal  Airway  R-39  located  in 
the  vicinity  of  Nenana,  AK.  The  Julius, 
AK.  NDB  has  been  relocated 
approximately  4  miles  northwest  of  its 
former  location  and  renamed  ke  Pool 
NDB.  R-39  has  been  realigned  over  the 
new  Ice  Pool  NDB.  This  action  amends 
the  description  to  reflect  the  realigned 
R-39.  While  this  action  was  withdrawn 
after  the  close  of  the  comment  period, 
the  FAA  is  reopening  the  docket  and 
issuing  a  final  rule  withont  further  notice 
and  opportunity  for  comment,  in  view  of 
the  minor  nature  of  the  amendment:  the 
earher  opportunity  for  public  comment; 
and  the  fact  that  no  comments  were 
received  objecting  to  the  proposal. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabh'shed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Pcdides  and  Procedures  (44 
FR  11034,  February  28. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  S«bJ«cli  in  M  CFR  PM  71 

Aviation  safety.  Colored  Federal 
airways. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROVTES, 
CONTROLLED  AIRy ACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for-Part  71 
continues  to  read  as  follows: 

Autharily:4»U.S.C  1348(a).  13M|a).  1510; 

Executive  Order  1(»&4: 49  US.C.  10e{g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CPR  11.69. 


971.017    [t 

2.  Section  71.107  is  amended  as 
follows: 

R-49    fAmoded) 

By  removing  the  words  **)ttRus.  AK,  NDB** 
and  substilittmg  the  words  Ice  (Hwi,  AK. 
NDB" 

fasaed  in  Washinglon,  DC  on  )itne  21.  Iflea 
Temple  H.  )ohnsan. 

Manager.  Airspace-Rules  aad  Aeronaulicol 
Information  Division. 
(FR  Doc.  8e-148ae  Filed  7-1-88: 8:4&  am) 

WLUNO  COOK  4t1»>1S-M 


14CFRPart71 

[Mr^Mce  DodMl  No.  M-AGL-S) 


Transition 
OH 


r8lal>liilwmil.  lalam. 


AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMMiv:  The  nature  of  this  action  is  to 
establish  the  Salem,  OH.  transition  area 
to  accommodate  a  new  VCW-A 
Standard  Instroment  Approach 
Procedure  (SIAP)  to  Salem  Airpark.  Ina 
Airport,  Salem.  OH.  The  intended  effect 
of  this  action  is  to  ensure  segregation  of 
the  aircraft  using  approach  procedures 
in  instrument  cmiditions  from  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 
tmCTWC  OATC:  0901  u.tx..  October  20, 
1988. 

row  RMfTNm  MPOMMinOlf  CONTACTt 
Harold  G.  Hale,  Air  Traffic  Division. 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  te!q>hone  (312)  804-7360. 

SUPPLEMEMTARV  I 


Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  Salem,  OH. 
transition  area  (53  FR  17079). 

Interested  parties  were  invited  to 
participate  in  this  mlemaking 
proceeding  by  submitting  written 
comments  on  the  pn^wsal  to  the  FAA. 
No  oonmaents  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71  JSl  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  repubHshed  in 
Handbook  740aeD  dated  Jarroary  4, 
1988. 

The  R  jle 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  transition  area  airspace 
near  Salem,  OH. 

The  development  of  a  new  VOR-A 
SLAP  requires  that  the  FAA  designate 
airspace  to  ensure  that  the  procedure 
will  be  contained  within  controlled 
airspace.  The  minimum  descent  altitude 
for  this  procedure  may  be  established 
below  the  floor  of  the  700-foot  controlled 
airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  cuirent.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimaL  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  wiD  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubjacU  in  14  CFR  Part  71 

Aviation  safety,  Tttinsition  areas. 


PART  71— (AMENDED) 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  15ia, 
Executive  Order  10854;  49  U.S.C.  105(g) 
(Revisp.l  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.181    (Amwidedl 

2.  Section  71.181  is  amended  as 
follows: 

Salem,  OH    (New) 

The  aiispace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Salem  Airpark,  Inc.  Airport.  Salem. 
OH.  (lat.  40°56'55"N.,  long.  ao-SlM'W.),  and 
within  2  miles  each  side  of  the  Akron,  OH 
VOR/DME  126  radial,  extending  from  the  6- 
mile  radius  area  to  7  miles  northwest  of 
Salem  Airpark.  Inc.  Airport,  excluding  that 
portion  within  the  Youngslown,  OH,  Alliance, 
OH.  and  North  Lima.  OH  transition  areas. 

Issued  in  Dps  Plaines,  Illinois,  on  June  16. 
1988. 

Teddy  W.  Burcham, 
Manager,  Air  Traffic  Division. 
(FR  Doc.  88-14936  Filed  7-1-88:  8:45  am] 

BtLUNG  COOE  4910-13-M 


History 

On  Friday,  May  13. 1968,  the  Federal 
Aviation  Admmistration  (FAA) 
proposed  to  amend  Part  71  of  the 


Adoption  of  the 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 


14  CFR  Part  71 

[Airspace  Dodcet  No.  88-AGL-6I 

Transition  Area  Alteration;  Ft  McCoy, 
Wl 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule^ 

summary:  The  nature  of  this  action  is  to 
alter  the  existing  FL  McCoy,  WI, 
transition  area  to  accommodate  both 
n-.ilitary  and  civil  aircraft  utilizing  the 
existing  NDB  RWY  29  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  McCoy  Army  Airfield,  Ft.  McCoy,  WI. 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
EFFECTIVE  DATE:  0901  u.t.c.  October  20, 
198a 

FOR  FURTHER  INFORMATION  CONTACT 
Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinofs 
60^18.  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  May  13, 1988,  the  Federal 
Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


Part  71)  to  alter  the  existing  Ft.  McCoy, 
WI,  transition  area  (53  FR  17080). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
designated  transition  area  airspace  near 
Ft.  McCoy,  WI. 

The  present  transition  area  is  being 
modified  to  accommodate  aircraft 
utilizing  the  NDB  RWY  29  SIAP.  The 
modification  consists  of  retaining  the  11 
mile  radius  and  eliminating  the  existing 
transition  area  extension  and  returning 
that  portion  of  the  airspace  to  a  non- 
controlled  status. 

McCoy  Army  Airfield  requested  the 
Federal  Aviation  Administration  (FAA) 
to  review  a  proposal  to  include  the 
existing  McCoy  (CMY)  Nondirectional 
Radio  Beacon  (NDB)  into  the  National 
Airspace  System  (NAS).  The  intent  of 
the  action  was  to  provide  a  dual  use 
military/civil  NDB  RWY  29  SIAP  to 
McCoy  Army  Airfield.  This  review  was 
accomplished  under  a  separate  study  to 
the  public.  The  airspace  case  number 
was  87-AGL-149-NR. 

The  modification  of  the  procedure 
required  the  FAA  to  alter  the  designated 
airspace  to  insure  that  the  procedure 
will  be  contained  within  controlled 
airspace.  The  minimum  descent  altitude 
for  this  procedure  may  be  established 
below  the  floor  of  the  700-foot  controlled 
airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimaL  Since  this  is  a  routine  matter 


that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  die  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  (anuary  12, 1983);  14 
CFR  11.69. 

§71.181    (Amended) 

2.  Section  71.161  is  amended  as 
follows: 

Ft  McCoy.  WI   (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  11  mile 
radius  of  the  McCoy  Army  Airfield  (l.at. 
43°57'36"  N..  Long.  90'4412"  W.)  excluding 
that  portion  that  overlies  the  La  Crosse,  WL 
transition  area. 

issued  in  Des  Plaines,  Illinois,  on  June  17. 
1988. 
Teddy  W.  Burcham, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  88-14937  Filed  7-1-88;  8:45  am] 

BiLUNG  CODE  4?10-13-M 


14  CFR  Part  75 

(Airspace  Docket  No.  8S-AGL-21 

Alteration  of  Jet  Route;  Ohio 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule:  request  for 
comments.      

SUMMARY:  This  amendment  realigns  Jet 
Route  J-186  located  in  the  vicinity  of 
Appleton,  OH.  Restricted  Areas  R-5503 
A  and  B  will  be  relcoated  eastward  to 
improve  the  arrival/departure  traffic 
flow  in  the  Cincinnati  Municipal  and 
Greater  Cincinnati  Airports.  It  is 
necessary  to  alter  the  description  of 
1-186  by  relocating  the  route  eastward  to 
ensure  the  safety  of  en  route  traffic  in 
that  area. 

DATES:  Effective  date— 0910  u-t.c 
August  25, 1988. 


C^,..^!    O, 


.t<>.i    /    \tr^\      CO     M/>     190    7    T.i 


Ti.tir  e    looo   /  D..L 


iff«#l    Damilati/ 
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Comments  maat  be  received  on  or 
before  Auguet  11. 1968. 
AOOfiesses:  Send  Goanaeiits  on  the  rule 
in  triphcale  toe  Director.  FAA.  Great 
Lakes  Region.  Attention:  MaiMger.  Air 
Traffic  Division.  Docket  No.  ae-AGLr-2. 
Federal  Aviation  Adminietration.  2300 
East  Devon  Avenue.  Des  Plaines,  IL 
60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chi^ 
Counsel.  Room  916. 800  Independence 
Avenue  SW.,  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  MFORMATIOM  CONTACT: 
Lewie  W.  Still  Airspace  Standi  (ATO- 
2400,  Airspace — Roles  and  Aeronautical 
Infimnation  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591: 
telephone  (202)  267-0250. 

SUPFI.EMENTARV  INFORMATION: 

Recmest  for  Comments  on  the  Rule 

Althott^  this  action  is  in  the  form  of  a 
final  rule,  wdiich  involves  rriocation  of 
Jet  Roate  >-186  eastward  to  ensure  air 
traffic  operfttion  safety  while  in  the 
vicinity  of  Restricted  Areas  R-5503  A 
and  B  during  mihtary  training  activity  in 
that  area  and  was  not  preceded  by 
notice  and  public  procedinv.  comments 
are  invited  on  the  mle.  When  the 
comment  period  ends,  the  FAA  will  use 
the  comments  submitted,  together  with 
other  available  information,  to  review 
the  regulation.  After  the  review,  if  the 
FAA  finds  that  changes  are  af^iropriate. 
it  will  initiate  rulemaking  proceedings  to 
amend  the  regulation.  Conanent*  that 
provide  the  factual  basis  st^iporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  evaluating  the 
effects  of  the  rule  and  determining 
whether  additional  rulemaking  is 
needed.  Comments  are  specificany 
invited  on  the  overall  regulatory, 
aeronautical,  economic  environmental, 
and  energy  aspects  of  the  nile  that  might 
suggest  the  need  to  modify  the  rule. 

TheRala 

The  purpose  of  this  amendment  to 
Part  75  off  the  Federal  Aviation 
Regulation*  (14  CFR  Part  75)  is  to 
relocate  )ef  Route  )-188  eastward  lo 
ensure  en  route  traffic  air  safety  while  in 
the  vicinity  of  Restricted  Areas   R-5503 
A  and  B.  Military  training  conducted 
within  this  area  is  considered  liazardous 
to  nonparticipating  aircraft.  This  action 


improves  aviatioa  safety.  Section  7S.100 
of  Part  75  of  die  Federal  AviatioR 
Regulationa  was  repubhsiied  in 
Handbook  740080.  dated  Janaary  2, 
1987. 

Under  the  circumstances  presented, 
the  FAA  conchides  that  there  is  an 
immediate  need  for  a  regulation  to 
relocate  J-18B  eastward  in  the  vicinity  of 
Restricted  Areas  R-^5503  A  and  B  due  to 
the  military  training  activity  which  has 
been  determined  to  be  hazardous  to 
nonparticipating  aircraft.  Therefore.  I 
find  that  notice  and  public  procedure 
under  5  U.S.C.  553(bi  are  impracticable 
and  contrary  to  the  public  interest  as 
safety  concerns  require  the  immediate 
promulgation  of  this  mie. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  establsihed 
body  of  technical  regulations  for  whidi 
fiequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11084;  February  26. 1979):  and  (3) 
does  not  warrant  preparation  sd  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have  a 
significant  economic  imp<wt  on  a 
substantial  number  of  small  enties  under 
the  criteria  oi  the  Regulatory  Flexibility 
Act. 

List  of  Subjects  in  14  GFR  Part  75 

Aviation  safety.  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  roe,  Fert  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  is 
amended,  as  follows: 

PART  TS-ESTABUSHMEMT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C  134a(«),  1354(aK  151ft 
Executive  Order  lOBM:  48  U.S.C.  106(g) 
(Revised  Pub.  L.  97-448.  )aiuury  12. 198a);  14 
CFR  11.68. 

975.100    [Amentfetf] 

2.  Section  75.100  is  amended  as 

follows: 

j-iaa  fRsvisMii 

From  Toccoa.  GA:  SUow  Bird  TN:  to 
Appteton.OH. 


Issued  in  Washingtoa.  DC  on  Juae  17.  MSS. 
ShekNBO  Wugalter, 

Manager.  Airspace^Rules  and  Aeronautical 
Information  Diviskm. 

[FR  Doc  aa-iens  f9hI  7-v-aft  8:45  MR) 

BIUMQ  CaOC  4Sie-194l 


DEPARTMENT  OF  COMMERCE 

intamatfonal  Trad*  Administration 

15  CFR  Part  375 

(Dodwl  Na.  88687-810711 

EatabHatwtiawt  of  liRpoct  CartMlcatc/ 
Dallvasy  VarMlcation  rrocaduv*  for 

AOCNCv:  Btveau  of  Export 
Administratioa  Coofunerce. 
ACTION:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  requires  a  foreign 
importer  to  file  an  Import  Certificate  (IC) 
in  support  of  individual  validated 
license  applications  to  export  certain 
commodities  controlled  for  national 
security  reasons  to  specified 
destinations.  The  commodities  are 
identified  by  the  code  letter  "A" 
following  the  Export  Control  Commodity 
Number  on  the  Commodity  CiKitrol  List, 
which  identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  By  issuing  an  IC  the 
government  of  the  importing  country 
confirms  that  it  will  exercise  legal 
control  over  die  disposal  of  those 
commodities  covered  by  the  IC. 

The  Bureau  of  Export  AdministratioR 
also  requires  a  Delivery  Verification 
Certifi<»te  (DVJona  sdective  basis,  as 
described  in  15  CFR  373.3(i).  By  issuing  a 
DV,  the  government  of  a  country  to 
which  an  export  has  been  made 
confirms  that  the  exported  commodities 
have  either  entered  the  export 
jurisdiction  of  that  country  or  are 
otherwise  accounted  for  by  the  importer. 

New  documentation  practices  adopted 
by  Australia  warrant  inclusion  of  that 
country  in  the  IC/DV  procedure.  This 
rule  amends  the  Export  Administration 
Regulations  by  adding  Australia  to  the 
list  of  coHBtries  that  issue  Import 
Certificates  and  by  adding  the  name  and 
address  of  the  Australian  authorities  to 
the  list  of  foreign  offices  that  administer 
the  IC/DV  systems. 

DATES:  This  rale  ia  effective  July  S.  1988. 
In  accordance  with  15  CFR  375.9(b)(2), 
the  Australian  Import  Certificate  must 
be  submitted  with  export  license 
applications  as  of  August  19, 1988. 
However,  api^abons  will  be  accepted 
if  supported  by  either  a  Form  ITA-a2^ 
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or  the  appropriate  IC  up  to  October  3, 

1988. 

FOR  FURTHER  INFORMATKM  CONTACT 

Willard  Fisher,  R^ulations  Branch, 

Office  of  Technology  and  Policy 

Analysis.  Bureau  of  Export 

Administration,  Telephone:  (202)  377- 

3856. 

SUPPI.EMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  «vithin  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)),  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  The  Import  Certificate  and  Delivery 
Verification  (IC/DV)  requirement  set 
forth  in  Part  375  supersedes  the 
requirement  for  Form  ITA-629P, 
Statement  by  Ultimate  Consignee  and 
Purchaser  tapproved  by  the  Office  of 
Management  and  Budget  under  coqtrol 
number  0625-0136)  to  accompany 
license  applications  for  exports  and 
reexports  to  Australia.  The  Import 
Certificate  and  Delivery  Verification 
Certificate  are  issued  by  the 
Government  of  Australia  and  do  not 
constitute  collection  of  information 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.). 


5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
addressed  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
Department  of  Commerce.  P.O.  Box  273, 
Washington,  DC  20044. 

List  of  Subjects  in  15  CFR  Part  375 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  375  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  is  amended  as  follows: 

PART  375— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  375  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.],  as  amended  by  Pub. 
L  97-145  of  December  29. 1981  and  by  Pub.  L 
99-64  of  July  12. 1985:  E.0. 12525  of  )uly  12. 
1985  (50  FR  28757.  July  16. 1985). 

S  375.1    [Amended] 

2.  The  table  in  S  375.1  is  amended  by 
adding  "Australia"  before  the  entry 
"Austria"  in  the  column  titled  "and  the 
country  of  destination  is:". 

§375.3   [Amended] 

3.  The  list  of  countries  in  i  375.3(b)  is 
amended  by  adding  "Australia"  before 
"Austria". 

4.  Supplement  No.  1  to  Part  375  is 
amended  by  adding  a  new  entry  for 
"Australia"  immediately  before  the 
entry  for  "Austria",  as  follows: 

Supplement  No.  1  to  Part  375 — 
Authocities  Administering  import 
Certificate/Delivery  Verification  System 
in  Foreign  Countries  * 

System 
Country  IC/OV  Aulhoritiea         aimini*- 

lered* 


Australia ~~  Oirectar.  Tectmotogy     IC/OV 

Transfer  and 
Analysis.  Defence 
Industry  and 
Materiel  Poltcy 
Ovtsaon, 
Department  ol 
Defence.  Russell 
Office  F-1-46 
Canbena.  A.C.T. 
2800. 


*  IC— Impon  Cenrbcale  ar«d/ar  OV— Delivery  Veri- 
fication. 

Dated:  fune  21. 1988. 
Vincent  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  88-14873  Filed  7-1-88:  8:45  am] 
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15  CFR  Part  386 
[Docket  No.  80504-8104] 

Stiipper's  Export  Declaration; 
Conformance  of  ttie  Export 
Admlniatration  Regulations  With  ttM 
Foreign  Trade  Statistics  Regulations 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

SUMMARY:  On  March  2, 1987,  the  Bureau 
of  Export  Administration  published  a 
final  rule  (52  FR  6137)  that  conformed 
certain  provisions  of  the  Export 
Administration  Regulations  (EAR)  with 
the  Foreign  Trade  Statistics  Regulations 
(FTSR)  issued  by  the  Bureau  of  the' 
Census.  The  FTSR  rule  raised  the 
Shipper's  Export  Declaration  filing 
exemption  from  $500  to  $1,000  for  non- 
mail  shipments  of  commodities. 
However,  the  EAR  conforming 
amendment  of  March  2. 1987 
inadvertently  raised  the  filing  exemption 
to  $1,000  for  mail  shipments  as  well  as 
non-mail  shipments.  This  rule  revises 
the  EAR  exemption  for  mail  shipments 
to  read  $500. 

Then  on  August  31, 1987  (52  FR  32782), 
the  Bureau  of  the  Census  again  raised 
the  Shipper's  Export  Declaration  filing 
exemption  for  non-mail  shipments  of 
commodities,  this  time  from  $1,000  to 
$1,500.  The  exemption  applies  to  non- 
mail  shipments  of  commodities 
classified  imder  a  single  Schedule  B 
number,  shipped  to  Country  Group  T  or 
V  on  the  same  carrier  from  one  exporter 
to  one  importer,  and  not  shipped  tmder  a 
validated  export  license.  With  the  new 
value  limit,  exporters  are  not  required  to 
file  Shipper's  Export  Declarations  for 
such  shipments  if  valued  at  $1,500  or 
less.  This  rule  amends  the  EAR  to  reflect 
the  new  limit  of  $1,500  for  non-mail 
shipments. 

EFFECTIVE  DATE:  This  rule  is  effective 
July5.198& 


■  Facsimile*  of  Import  Certiricates  and  Delivery 
Verifications  issued  by  each  of  these  countries  may 


be  inapected  at  the  Boreav  of  Export  Adminislralion 
Western  Regional  Offloe.  3300  kvine  Avenue.  Seite 
345.  Newport  Beach.  Catifomia  S2BiO-3iae  or  at  any 
U.S.  Department  of  Caaimeree  Oistrict  Office  (see 
list  on  page  (ii)  Mnder  District  Office  Addresses)  or 
at  the  OfTice  of  Export  LicenMRg.  Room  10990.  U.S. 
Department  of  Gommerce.  14th  Street  and 
Pennsylvania  Avenue.  NW.  WashingtotL  DC  2023a 


25146 


Federal  Register  /  Vol.  53.  No:  128  /  Tuesday.  July  5.  1988  /  Rules  and  Regulations 


FOn  FUNTNER  INTOIMIATION  CONTACT: 

Patricia  Muldonian,  Offic^  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Telephone: 
(202)  377-2440. 
SUPPLEMCNTAflV  INFOflMATION: 

Rulemaldng  Requirements  ^ 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
Hnal  Regulatory  Impact  An&lysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule.  Accordingly,  it  is  being 
issued  in  final  form.  However,  as  with 
other  Department  of  Commerce  rules, 
comments  are  always  welcome. 
Comments  should  be  submitted  to 
Patricia  Muldonian,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  I^rocedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
e03(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  flnal  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  mentions  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  This  collection, 
which  reduces  the  paperwork  burden, 
has  been  approved  by  the  OfHce  of 
Management  and  Budget  under  control 
numbers  0607-0001. 0607-0018. 0607- 
0150  and  0607-0152. 

5.  This  rule  dees  not  contain  policies 
with  Federalism  implications  sufficient 


to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  IS  CFR  Part  386 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  38fr-399)  are  amended  as  follows: 

PART  386-(AMENDED] 

1.  The  authority  citation  for  IS  CFR 
Part  386  continues  to  read  as  follows: 

Authority:  Pub.  L  96-72.  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pub. 
L  97-145  of  December  29, 1961  and  by  Pub.  L 
9&-«4  of  )uly  12. 1985;  E.0. 12625  of  )uly  1^ 
1985  (SO  PR  28767.  July  18, 1985):  Pub.  L  95- 
223  of  [)ecembe^  28. 1977  (50  U;S.C.  1701  et 
aeq.y,  E.0. 12532  of  September  9. 1985  (SO  FR 
36661,  September  la  1985)  as  affected  by 
notice  of  September  4. 1986  (51  FR  31925, 
September  8. 1986);  Pub.  L  99-440  of  October 
2. 1986  (22  U.S.C.  5001  et  aeq.);  E.0. 12571  of 
October  27, 1986  (51  FR  39505,  October  29. 
1986). 

§366.1    (Amended] 

2.  Section  386.1(b)(2)(i)  is  amended  by 
revising  the  reference  to  "$1,000"  to  read 
••$500". 

3.  Section  386.1  (c)(2)(i)  is  amended  by 
revising  the  reference  to  '•$1,000"  to  read 
"$1,500". 

Dated:  June  21. 1988. 
Vincent  F.  DoCain, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

(FR  Doc  88-14874  Filed  7-1-88;  8:45  am] 

■HUMQ  COOE  M10-OT-M 


15CFRPart399 

(Docket  No.  80590-8090] 

Revlsione  to  ttie  Export  Administration 
Reguiations  Based  on  COCOM  Review; 
Electronics  and  Precision  Instruments 

AOCNCV:  Bureau  of  Export 
Administration.  Conunerce. 
ACTION:  Final  rule. 

tUNNIAIiy:  The  Bureau  of  Export 
Administration  maintains  the 
Commodity  Control  List  (CCL).  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  rule  amends  a  number  of 
CCL  entries  in  the  category  of 
electronics  and  precision  instruments. 

These  amendments  have  resulted 
from  a  review  of  strategic  controls 
maintained  by  the  U.S.  and  certain 
allied  countries.through  the 
Coordinating  Committee  (COCOM). 
Such  multilateral  controls  restrict  the 
availability  of  strategic  items  to 


controlled  countries.  With  the 
concurrence  of  the  Department  of 
Defense,  tlie  Department  of  Commerce 
has  determined  that  these  amendments 
to  the  Export  Administration 
Regulations  are  necessary  to  protect 
U.S.  national  security  interests. 

■mCTWC  OATC  July  5. 1968. 

FOR  FUNTNOI  MMMMATION  CONTACT: 
For  questions  of  a  technical  nature  on 
communication,  detection  or  tracking 
equipment  (ECCN  1602)  or  radio  relay 
equipment  (ECCN  1520).  call  Monty 
B^ltas.  Telecommunications  Technology 
Center,  O^ce  of  Technology  and  Policy 
Analysis.  Telephone:  (202)  377-0730. 

For  questions  of  a  technical  nature  on 
solid  state  amplifiers  (ECCN  1521), 
lasers  (1522).  frequency  synthesizers 
(1531).  microwave  equipment  (ECCN 
1537),  or  catliode  ray  tubes  (ECCN  1541). 
call  Rol>ert  Anstead.  Electronic 
Components  Technology  Center.  Office 
of  Technology  and  Policy  Analysis, 
Telephone:  (202)  377-1641. 

SUPPLEMENTARY  INFORMATION: 

Savings  Clause 

Shipments  of  items  removed  from 
general  license  authorizations  as  a 
result  of  this  regulation  that  were  on 
dock  for  lading,  on  lighter,  laden  aboard 
an  exporting  carrier,  or  en  route  aboard 
a  carrier  to  a  port  of  export  pursuant  to 
actual  orders  for  export  before  )uly  19. 
1988,  may  be  exported  under  the  general 
license  provisions  up  to  and  including 
August  2. 1988.  Any  such  items  not 
actually  exported  before  midnight  (four 
weeks  after  date  of  publication)  require 
a  validated  export  license. 

Rulemaldng  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA),  as 
amended  (50  U.S.C  app.  2412(a)), 
exempts  this  rule  from  all  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C  553), 
including  those  requiring  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  conunent,  and  a 
delay  in  effective  date.  This,  rule  also  is 
exempt  fit>m  these  APA  requirements 
because  it  involves  a  foreij^  and 
military  affairs  function  of  the  United 
States.  Because  this  rule  implements 
regulatory  changes  based  on  COCOM 
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review,  it  is  not  subject  to  section  13(b) 
of  the  EAA.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaldng  and  an  opportunity  for 
public  comment  be  j^ven  for  .this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  liowever,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Joan  Maguire,  Office  of 
Technology  and  Policy  Analysis,  Export 
Administration.  Department  of 
Commerce.  P.O.  Box  273,  Washington. 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  or  by  any  other  law,  under  sections 
603(a)  and  e04(a)  of  the  Regulatory 
Flexibility  Act  (5  U,S.a  603(a)  and 
604(a))  no  initial  or  final  Regidatory  • 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  mentions  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperworic  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.l  This  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  imder  control 
number  0625-0001. 

5.  Tliis  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12812. 

List  of  Subjects  in  IS  CFR  Part  399 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly.  Part  399  of  the. Export 
Administration  Regulations  (15  CFR 
Parts  368  through  399)  is  amended  as 
follows; 

PART  39»--(AMENDED] 

1.  The  authority  citation  for  Part  390 
continues  to  read  as  fc^ws: 

Amfaority:  Pub.  L  96-72,  93  Stat  503  (SO 
U.S.C.  app.  2401  et  seq.).  as  amended  by  Pub. 
L  97-145  of  December  29. 1981  and  by  Pub.  L. 
99-64  of  |uly  12. 1985;  E.G.  12S25  of  (uly  12, 
1985  (SO  FR  28757,  |uly  18, 1985);  Pub.  L  95- 
223  of  December  28. 1977  (SO  VS.C.  1701  et 
seq);  E.0. 12532  of  September  9. 1985  (50  FR 
36861.  September  10, 1985)  as  affected  by 
notice  of  September  4. 1986  (51  FR  31925, 
September  8, 1988):  Pub.  L.  99-440  of  October 
2. 1988(22  U.S.C.  5001  et  seq):  and  E.0. 12571 
of  October  27, 1986  (51  FH  39S05,  October  29. 
1986). 
Supplement  No.  1  to  §  399. 1    f Amended] 

2.  in  Supplement  No.  1  to  !5  389.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  in  ECCN  1502A,  the  •'List 


of  Equipment  Controlled  by  ECCN 
1502A"  and  the  Advisory  Note  for  the 
People's  Republic  of  China  are  revised 
to  read  as  follows: 

^SOZA    CooMminication,  detection  or 
tracking  equipment  of  a  kind  using  ultra- 
vioiet  radiation,  infrared  radiation  or 
ultrasonic  waves,  and  specially  designed 
components  tliefsfbr. 


List  of  Equipment  Controlled  by  ECCN  1S02A 

Notes.— 1.  This  ECCN  1502A  controls 
infrared  or  ultraviolet  sensing  devices,  not 
otherwise  controlled  for  export  by  Supp.  No. 
2  to  Part  370  of  the  Export  Administration 
Regulations,  containing  image  intensificrs 
controlled  for  export  by  ECCN  1555A  on  the 
Commodity  Control  List 

2.  This  ECCN  1502A  does  not  control 
ultrasonic  devices  that  operate  in  contact 
with  a  controlled  material  to  be  inspected,  or 
tliat  are  used  for  industrial  cleaning,  sorting 
or  materials  handling,  industrial  and  civilian 
intrusion  alarm,  traffic  and  industrial 
movement  control  and  counting  systems, 
medical  applications,  emulsificatien. 
homogenization.  or  simple  educational  or 
entertainment  devices. 

Note. — Simple  educational  devices  are 
defined  as  devices  designed  for  use  in 
teaching  twsic  scientiflc  principles  and 
demonstrating  the  operation  of  those 
principles  in  educational  institutions. 

3.  This  ECCN  1502A  does  not  control 
underwater  ultrasonic  communications 
equipment  designed  for  operation  with 
amplitude  modulation  and  havtng  a 
communications  range  of  500  m  or  less  (Sea 
State  1).  a  carrier  frequency  of  40  to60  kHz 
and  a  carrier  power  supplied  to  the 
transducer  of  1  W  or  less. 

4.  This  ECCN  1S02A  does  not  control  the 
following  equipment: 

(a)  Industrial  equipment  employing  cells 
not  controUed  by  ECCN  1548A: 

(b)  Industrial  and  civilian  intrusion  alarm, 
traffic  and  industrial  movement  control  and 
counting  systems: 

(c)  Medical  equipment; 

(d)  Industrial  equipment  used  for 
inspection,  sorting  or  analysis  of  the 
properties  of  materials; 

(e)  Simple  educational  or  entertainment 
devices  that  employ  photo  cells; 

(f)  Flame  detectors  for  industrial  furnaces; 

(g)  Equipment  for  non-contact  temperature 
measuremen:  for  lalraratory  or  industrial 
purposes  utilizing  a  single  detector  cell  with 
no  scanning  of  the  detector; 

(h)  Instruments  capable  of  meastuing 
radiated  power  or  energy  having  a  response 
time  constant  exceeding  10  milliseconds; 

(i)  Equipment  designed  for  measuring 
radiated  power  or  energy  for  laboratory, 
agricultural  or  industrial  purposes  using  a 
single  detector  cell  with  no  scanning  of  the 
detector  and  single  detector  cell  assemblies 
or  probes  specially  designed  therefor,  having 
a  response  time  constant  exceeding  1 
microsecond;   ■ 

(j)  Infrared  geodetic  equipment,  provided 
that  equipment  uses  a  lighting  source  other 
than  a  laser  and  is  manually  operated  or  uses 


a  lighting  source  (other  than  a  laser  or  a  light- 
emitting  diode)  remote  from  the  measuring 
equipment 

Advisory  Note  5  for  the  People's  Republic 
of  China-Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  thermal 
imaging  cameras  provided  that  they: 

(a)  Contain  pyroelectric  vidicons; 

(b)  Are  designed  for  fire  fighting  and  buried 
body  detection:  and 

(c)  Have  optimum  sensitivity  in  the 
wavelength  range  from  8  to  14  micrometers. 

(For  communication  equipment  employing 
fiber  optics,  see  ECCN  1519A) 

3.  In  Supplement  No.  1  to  {  399.1  (the 
Commodity  Control  List).  Commodity  Group 
5  (Electronics  and  Precision  Instruments), 
ECCN  1S20A  is  amended  by  revising 
paragraph  (a)(1); 

By  redesignating  paragraph  (a)(2)  as  (a)(3); 

By  adding  new  paragraphs  (a)(2)  and(a)(4) 
and  a  NOTE  after  paragraph  (a)(4); 

By  revising  paragraphs  (a)  and  (b)  of 
Advisory  Note  2; 

By  adding  paragraphs  (c)  and  (d)  to 
Advisory  Note  2;  and 

By  revising  Advisoty  Notes  4  and  6,  as 
follows: 

1S20A    Radio  ralay  communication 
equipment,  i 
equifMnent,  and  i 
components  and  i 


Ust  of  Equipment  CootroOed  by  ECCN  1S2SA 

(a)  *  '  • 

(1)  Microwave  radio  Hnlcs  for  fixed  civil 
installations  operating  at  fixed  frequencies 
not  exceeding  19.7  GHz.  entptoying  analog 
transmission  with  a  capacity  of  up  to  2.700 
voice  channels  of  4  kHz  eadi  or  of  a 
television  channel  of  6  MHz  maximum 
nominal  bandwidth  and  associated  sound 
channels; 

(2)  Microwave  radio  links  for  fixed  civil 
installations  operating  at  fixed  frequencies 
not  exceeding  19.7-CHz,  employing  digital 
transmission  techniques  designed  for 
operation  at  a  total  bit  rate  not  exceeding  8.5 
Mbit  per  second: 

(3)  Ground  conununication  radio  equipment 

•  «  * 

(4)  TV-feceive-only  (TVRO)  stations  for 
satellite  reception  specially  designed  for  use 
at  fixed  frequencies  meeting  FTU  standards  in 
civil  television  or  sound  radio  systems  in  the 
following  frequency  ranges: 

(i)  S-band:  2.5-2.09  GHz: 

(ii)  C-band:  3.4-4.2  GHz,  4.5-4.8  GHz 

(iii)  kU-  and  kA-band:  10.7-12.75  GHz. 

Note. — Nothing  in  the  above  shall  be 
construed  as  permitting  the  export  of 
technology  for  equipment  employing 
quadrature-amplitude-modulation  (QAM) 
techniques,  except  technology  for 
installation,  operation  or  maintenance. 

*  -  -  *         *         *         * . 

ADVISORY  NOTE  2:  •  *  * 

(a)  The  equipment  is  not  designed  for 
operation  et  a  total  bit  rate  exceeding  45  Kfbit 
per  second; 
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(b)  The  equipment  does  not  employ 
quadrature-amplitude-modulation  (Qi\M) 
techniques; 

(c)  No  equipment  with  a  base  bandwidth 
exceeding  the  limits  set  forth  in  paragraph  (c) 
of  Advisory  Note  1  to  ECCN  1519A  is 
included;  and 

(d)  Associated  or  integrated  multiplex 
equipment  is  considered  separately  under  the 
provisions  of  ECCN  1S19A. 

ADVISORY  NOTE  3:  *  *  * 

ADVISORY  NOTE  4:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory  end- 
users  in  Country  Groups.QWY  of  equipment 
controlled  by  paragraph  (a)  above  for 
industrial  use,  e.g..  remote  supervision, 
control  and  metering  of  oil  and  gas  pipelines, 
public  utility  services  (e.g.  electricity 
networks),  including  telephone  channels  for 
the  operation  of  such  networks  and  the 
engineering  service  circuits  required  for  the 
maintenance  of  telecommunication  links, 
provided  that: 

(a)  Microwave  radio  links  employing 
analog  transmission  techniques  have  a 
capacity  not  exceeding  2,700  voice  channels 
of  4kHz  each; 

(b)  Microwave  radio  links  employing 
digital  transmission  techniques  operate  at  a 
frequency  not  exceeding  19.7  GHz  and  are 
designed  to  operate  at  a  total  digital  bit  rate 
not  exceeding  4fi  Mbit  per  second; 

(c)  The  equipment  does  not  employ 
quadrature-amplitude-modulation  (QAM) 
techniques; 

(d)  Associated  or  integrated  multiplex 
equipment  is  considered  separately  under  the 
provisions  of  ECCN  1519A. 

ADVISORY  NOTES:  *  *  • 

Advisory  Note  6  for  the  People's  Republic 
of  Chiila:  Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
People's  Repubbc  of  China  of  the  following 
radio  relay  commtmication  equipment: 

(a)  Analog  microwave  radio  links  for  fixed 
civil  installations  operating  at  fixed 
frequencies  not  exceeding  20  GHz  with  a 
capacity  of  up  to  1,920  voice  channels  of 
4kHz  each  or  of  a  television  channel  of  6 
MHz  maximum  nominal  bandwidth  and 
associated  sound  channels; 

(b)  Digital  microwave  radio  links  for  fixed 
civil  installations  operating  at  fixed 
frequencies  not  exceeding  19.7  GHz  with  a 
capacity  of  up  to  1,920  voice  channels  of  3.1 
kl4z  or  four  television  channels  of  6  MHz 
maximum  nominal  bandwidth  and  associated 
sound  channels; 

(o)  Gruund  communication  radio  equipment 
for  use  with  tempormrily-flxed  aervices 
operated  by  the  civilian  authorities  and 
designed  to  be  used  at  fixed  frequencies  not 
exceeding  20  GHz: 

(d)  Radio  transmission  mqdia  simulators/ 
channel  estimators  designed  for  the  testing  of 
equipment  coveted  by  (a)  or  (b)  above: 

(e)  Power  amplifiers  not  exceeding  10  W 
and  0/4-GHz-transmitters/receivers  for 
communication  satellites. 

4.  In  Supplement  No.  1  to  |  399.1  (the 
Commodity  Control  List),  Commodity  Group 
5  (Electronics  and  Precision  Instruments). 
ECCN  1621A  is  amended  by  revising  the 
heading,  by  adding  a  "List  of  SoHd  State 
Amplifiers  and  Specially  Designed 
Components  and  Accessories  Controlled  by 


ECCN  1S21A"  and  by  revising  the  Notes  and 
Technical  Note,  as  follows: 

1521A   8oNd-«tat«ampNftar«  having  any  Of 
ItM  foNowIng  diaraetartottcs,  and  apedaNy 


List  of  SoUd^tate  AoiplUias  and  Spedaily 
DasignAd  Compooants  and  Accessories 
Controlled  by  ECCN  1521A 

Solid-state  amplifiers  having  any  of  the 
following  characteristics,  and  specially 
desigi\ed  components  and  accessories  that: 

(a)  Exceed  a  maximum  output  power  of  2 
kW  at  operating  frequencies  between  10  and 
35  MHz  inclusive: 

(b)  Exceed  a  maximum  output  power  of  50 
W  at  operating  frequencies  between  35  and 
400  MHz;  or 

(c)  Have  a  product  of  the  maximum  output 
power  times  the  maximum  operating 
frequency  of  more  than  2x10'"  watt-hertz  at 
operating  frequencies  above  400  MHz. 

Notes.— 1.  This  ECCN  1S21A  does  not 
control  solid  state  amplifiers  with  any  of  the 
following  characteristics: 

(a)  Specially  designed  for  community 
television  distribution  systems:  or 

(b)  Having  a  "bandwidth"  of  10  MHz  or 
less. 

2.  For  amplifiers  designed  to  operate  at 
frequencies  above  1  GHz,  see  ECCN  1637 A. 

3.  For  amplifiers  specially  designed  for  and 
intended  to  work  with  oscilloscopes,  see 
ECCN  1584A. 

4.  For  amplifiers  specially  designed  for 
transmitters,  see  ECCN  1517A. 

Technical  Note:  "Bandwidth"  is  defined  as 
the  range  of  frequencies  over  which  the 
power  amplification  does  not  drop  to  less 
than  one  half  of  its  maximum  value. 

5.  In  Supplement  No.  1  to  i  399.1  (the 
Commodity  Control  List),  Commodity  Croup 
5  (Electronics  and  Precision  Instruments), 
ECCN  1S22A  is  amended  by  revising  the 
words  "Advisory  Notes  4  or  0"  that  appear  in 
the  "GFW E/igihUity" paiagnph  to  read 
"Advisory  Notes  6  or  6": 

By  adding  a  Note  after  paragraph  (b)(ili): 

By  revising  the  reference  in  paragraph 
(b)(xx)(l)  to  "ECCN  1565A(h)(a)(v)(K) "  to 
read  "ECCN  1565A(h)(2)(lv)(K)"  and  the 
reference  in  paragraph  (bKxx)(2)  to  "ECCN 
lS65(h)(2)(v)(H)"  to  read  "ECCN 
lS66A(h)(2)(iv)(H): 

By  revising  Note  1: 

By  inserting  "or"  between  "output  power" 
and  "energy  capability"  in  the  last  sentence 
of  Advisory  Note  6;  and 

By  revising  the  Advisory  Note  for  the 
People's  Republic  of  China  after  Advisory 
Note  7,  as  follows: 


CGGN1S22A 


principles  and  demonstrating  the  operation  of 
those  principles  in  educational  institutions. 

***** 

Technical  Note  4—*  *  * 

Note  1/— Nothing  in  the  following  shall  be 
construed  as  permitting  the  export  of 
technical  data  for  the  following  specially 
designed  components  for  "lasers",  except  for 
the  minimum  technical  data  for  their  use  {i.e., 
installation,  operation  and  maintenance): 

Paragraph  (a)  does  not  control  uncooled, 
unsegmented  mirrors  with  glass  or  dielectric 
substrates  for  use  as  end  reflectors  for 
"laser"  resonators.  (For  segmented  mirrors, 
see  ECCN  15S6A.) 


List  of  "Usan"  and  "EtiulpoMiit  CoBteiniiv 
Uam"  CdMroilad  by  ECCN  152SA 

*         •        •        •         • 

(b)(lii)  •  •  • 

Note,'— The  educational  equipment  referred 
to  in  this  paragraph  is  definad  as  devices 
designed  for  use  in  teaching  basic  scientific 


Advisory  Note  8  for  the  People's  Republic 
of  China:  Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  the  following 
equipment 

(a)  Tunable  pulsed  flowing-dye  lasers 
having  all  of  the  following  characteristics, 
and  specially  designed  components  therefor 

(1)  An  output  wavelength  shorter  than  0.8 
micrometer 

(2)  A  pulse  duration  not  exceeding  100  ns: 
and 

(3)  A  peak  output  power  not  exceeding  16  - 
MW; 

(b)  COi,  CO  or  CO/COi  lasers  having  an 
output  wavelength  in  the  range  from  9  to  11 
micrometers  and  a  pulsed  output  not 
excieeding  2  joules  per  pulse  and  a  maximum 
ratnd  average  single  or  multi-mode  output 
power  not  exceeding  S  kW  or  a  continuous 
wave  maximum  rated  single-  or  multi-mode 
output  power  not  exceeding  10  kW: 

(c)  Equipment  specialty  designed  for 
medical  applications  using  "lasers"  not  freed 
from  control  by  paragraph  (a)(vi)  above: 

(d)  "Laser"  systems  for  trimming  resistors 
or  thick/thin  film  electronic  circuits: 

(e)  Equipment  incorporating  COi  "lasers" 
with  average  or  continuous  wave  output 
power  not  exceeding  6  kW,  not  exceeding  the 
parameters  of  ECCN  lOOlA  and  specially 
designed  for  welding,  cutting,  bonding  or 
drilling  metals  for  civil  applications. 

6.  In  Supplement  No.  1  to  f  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronica  and  Precision 
Instruments),  ECCN  1531A  is  amended  , 
by  revising  the  heading  to  the  entry: 

By  removing  the  word  "Illustrative" 
that  appears  in  the  "Illuatrative  List  of 
Frequency  Synthesisers  Controlled  by 
ECCN  1531A": 

By  revising  the  reference  to  "ECCN 
1529A(a)"  in  paragraph  (a)  to  read ;  u  .  t 
"ECCN  1529A(a)(l)"; 

By  revising  the  referenoe  to  "1.200 
MHz"  in  the  Note  after  paragraph 
(b)(2)(iv)  to  read  "1/WO  MH»"; 

By  revising  paragraph  (b)(5); 

By  revising  paragraph  (c)(3); 

By  revising  the  remaining  text  to 
ECCN  1531A  that  appears  after 
paragraph  (d)(Z),  as  follows: 
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1531A  "Frequency  synttMSizars"  (and 
equipment  containing  audi  "fraquaney 
aynttieaizara")..  •    r;' .c '^ 


list  of  Frequency  Synthesizers  Controlled  by 
ECCN1531A 

♦  *  •    ■     •  '       ♦ 

(b)  •  *  • 

(5)  Having  a  level  of  spurious  components 
in  the  output,  measured  relative  to  the 
selected  output  frequency,  better  than: 

(i)  —  60  dB  harmonic;  or 

()i)  —92  dB  nonharmonic: 


(i)  *  •  • 

(3)  With  a  "frequency  switching  time"  of 
less  than  10  milliseconds: 


(d)  *  *  • 
(2)  •  •  • 

Notes. — 1.  This  paragraph  does  not  control 
"frequency  synthesizers"  specially  designed 
for  use  in  tuners  for  entertainment  type 
receivers. 

2.  Sec  also  ECCN  1S16A. 

(e)  Radio  transmitters  incorporating 
transmitter  drive  units,  exciters  and  master 
oscillators  using  frequency  synthesis,  as 
follows,  and  specially  designed  components 
and  accessories  therefor 

(1)  Having  an  output  frequency  of  up  to  32 
MHz  with  a  frequency  resolution  of  better 
than  10  Hz  and  with  a  "frequency  switching 
time"  of  less  than  10  milliseconds: 

(2)  Having  an  output  frequency  from  32 
MHz  to  235  MHz  with  a  frequency  resolution 
of  better  than  250  Hz  and  with  a  "frequency 
switching  time"  of  less  than  10  milliseconds; 

(3)  Having  an  output  frequency  of  more 
than  233  MHz.  except: 

(i)  Television  broadcasting  transmitters 
having  an  output  frequency  from  470  MHz  to 
960  MHz  with  a  frequency  resolution  of  not 
better  than  1  kHz  and  where  the  manually- 
operated  "frequency  synthesizer" 
incorporated  in  or  driving  the  transmitter  has 
an  output  frequency  not  greater  than  120 
MHz: 

(ii)  FM  and  AM  ground  communication 
equipment  for  use  in  the  land  mobile  service 
and  operating  in  the  420  to  470  MHz  band, 
with,  a  power  output  of  .SO  W  or  less  for 
mobile  units  and  300  W  or  less  for  fixed  units, 
with  a  frequency  resolution  of  not  better  than 
6.25  kHz  and  with  a  "frequency  switching 
time"  of  mora  than  50  milliseconds: 

(iii)  Portable  (personal)  or  mobile 
radiotelephones  for  civil  use.  e.g.,  for  use  with 
oommeroial  civil  cellular 
radiocommunications  systems  having  all  of 
the  follo«ving  characteristics: 

(A)  Operating  in  the  420  to  980  MHz  range: 

(B)  A  power  output  of  10  W  or  less;  and 

(C)  A  "frequency  switching  time"  of  10  ms 
or  more. 

Note. — ^For  stored  program  controlled 
communications  switching  equipment  used 
with  cellular  radio  base  stations,  see  ECCN 
1587A. 

(4)  Having  more  than  three  different 
selected  synthesized  output  frequencies 
available  simultaneously  from  one  or  more  - 
outputs: 


(5)  With  facilities  for  pulse  modulation  of 
the  output  frequency  of  the  transmitter  or  of 
the  incorporated  "frequency  synthesizer''; 

(6)  "Frequency  synthesizers"  designed  for 
the  above  equipment,  whether  supplied 
separately  or  with  the  said  equipment, 
exceeding  the  parameters  specified  in 
paragraph  (b)  above; 

Note.— See  also  ECCN  1517 A. 

Technical  Notes:  1.  "Frequency 
s>'nthcsizer"  means  any  kind  of  frequency 
source  or  signal  generator,  regardless  of  the 
actual  technique  used,  providing  a 
multiplicity  of  simultaneous  or  alternative 
output  frequencies,  from  one  or  more  outputs, 
controlled  by,  derived  from  or  disciplined  by 
a  lesser  number  of  standard  (or  master) 
frequencies. , 

2.  "Frequency  switching  time"  means  the 
maximum  time  [i.e.,  delay),  when  switched 
from  one  selected  output  frequency  to 
another  selected  output  frequency,  to  reach: 

(a)  A  frequency  within  100  Hz  of  the  final 
frequency:  or 

(b)  An  output  level  witiiin  1.0  dB  of  the 
final  output  leveL 

Note  I.'— This  ECCN  does  not  control 
equipment  in  which  the  output  frequency  is 
produced  by  the  addition  or  subtraction  of 
two  or  more  crystal  oscillator  frequencies, 
which  may  be  followed  by  multiplication  of 
the  result. 

Advisory  Note  2:  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  civil  end- 
users  in  Country  Groups  QWY  of  equipment 
controlled  by  paragraph  (b)(3)  above,  with  a 
"frequency  switching  time"  not  less  than  5 
milliseconds. 

(Advisory)  Note  3  for  the  People's  Republic 
of  China:  Licenses  are  likely  to  be  approved 
for  export  to  satisfactory'  end-users  in  the 
People's  Republic  of  China  of  the  following, 
and  specially  designed  components  and 
accessories  therefor 

(a)  "Frequency  sjuthesizers"  controlled 
only  by  paragraph  (a)  and  not  incorporating 
cesium  beam  standards: 

(b)  Instrument  "frequency  synthesizers" 
and  synthesized  signal  generators  controlled 
only  by  paragraphs  (b)(1)  and  (b)(3)  and 
having  a  maximum  output  frequency  of  IB 
GHz.  provided  the  "frequency  switching 
time"  is  2.0  ms  or  more; 

(c)  Instrument  "frequency  synthesizers" 
and  synthesized  signal  generators  not 
controlled  by  paragraph  (b)(4)  and  having  a 
maximum  output  frequency  of  2.6  GHz, 
provided  the"frequency  switching  time"  is 
0.3  ms  or  more: 

(d)  Conventional  synthesizer  based, 
digitally  controlled,  civil  land  or  marine 
mobile  radio  receivers  and  transmitters, 
provided  thak 

(1)  They  operate  at  frequencies  not 
exceeding  9(i0  MHz: 

(2)  The  power  output  and  frequency 
resolution  parameters  specified  in  paragraph 
(e)(3)(ii)  above  remain  in  force; 

(3)  The  equipment  has  a  "frequency     : 
switching  time"  of  5  ms  or  more; 

(4)  The  equipment  does  not  employ  either 
frequency  agility  or  other  spread  spectrum 
techniques;  and 

:(5)  The  synthesirers  mast  be  embedded  in 
the  radio  receivers  or  transmitters; 


(e)  Radio  receivers  controlled  by  paragraph 
(d)(1)  above  that  have  1000  selective 
channels  or  fewer. 

7.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1537A  is  amended 
by  removing  the  word  "or"  that  appears 
at  the  end  of  paragraph  (c)(2); 

By  replacing  the  colon  that  ends 
paragraph  (c)(2)  with  a  semicolon; 

By  revising  paragraph  (g); 

By  removing  the  Note  that  appears 
after  paragraph  (g): 

By  removing  the  word  "and"  that 
appears  at  the  end  of  paragraph  (1)  and 
by  replacing  the  semicolon  that  ends  the 
paragraph  «vith  a  period. 

By  revising  the  reference  to  "(d)(1)" 
that  appears  in  Advisory  Note  1  to  read 
"(d)": 

By  redesignating  Advisory  Note  5  as 
Advisory  Note  6  and  by  adding  a  new 
Note  5; 

By  adding  a  Note  to  appear  after 
paragraph  (a)  and  before  paragraph  (b) 
of  newly  redesignated  Advisory  6; 

By  designating  the  "Note"  that 
appears  at  the  end  of  1537A  as  "Note  7" 
to  appear  after  newly  redesignated 
Advisory  Note  6; 

By  redesignating  the  "Advisory  Note 
for  the  People's  Republic  of  China"  that 
appears  after  paragraph  (1)  as 
"Advisory  Note  8  for  the  People's 
Republic  of  China"  and  by  moving  it  to 
the  end  of  the  text,  as  follows: 

1537A    Microwave,  including  miWmetrtc 
wave,  equipment.  Including  parametric 
ampttiRer*,  capatile  of  operating  at 
frequencies  over  1  GHz  (otiier  than 
microwave  equipment  controlled  for  export 
l»y  ECCNs  1601A,  1S17A,  1S20A,  or  152»A). 


List  of  Equipment  ContfoUed  by  ECCN  1537A 

*  *         *         *         * 

(g)  Phased  array  antennae  and  sub- 
assemblies, designed  to  permit  electronic 
control  of  beam  shaping  and  pointing  (see 
Supp.  No.  2  to  Part  370  of  the  Export 
Administration  Regulations),  and  specially 
designed  components  therefor  (including  but 
not  limited  to  duplexers.  phase  shifters  and 
associated  high-speed  diode  switches): 

*  *         *         *         *         ' 

Advisory  Notes:  *  *  * 

Note  5. — Paragraph  (g)  above  is  not 
intended  to  cover  duplexers  and  phase 
shifters  specifically  designed  for  use  in  dvil 
television  systems  or  in  other  civil  radar  or 
communication  systems  not  covered  by  other 
ECCNs  on  the  Commodity  Control  List 
identiHed  by  the  code  letter  "A,"  nor  covered 
by  the  International  Traffic  in  Arms 
Regulations,  by  10  CFR  Part  llO  or  by  10  CFR 
Part  810: 
ADVISORY  NOTES  «.*'? - 
(a)***        ■  ^ '•■''■ 
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Note. — Simple  educational  devices  are 
defined  as  devices  designed  for  use  in 
leaching  basic  scientific  principles  and 
demonstrating  the  operation  of  those 
principles  in  educational  institutions. 

(b)  *  *  * 

Note  7. — Nothing  in  the  following  shall  be 
construed  *  *  * 

Advisory  Note  8  for  the  People's  Republic 
ofChina:**  * 

8.  In  Supplement  No.  1  to  9  399-1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN 1541A  is  amended 
by  revising  paragraph  (c).  by  adding  a 
Note  to  appear  after  paragraph  (c),  and 
by  removing  paragraph  (d).  as  follows: 

1541    CattKKto-raytubM. 


Ust  of  CatfMMfo-Ray  TuIms  Controlled  by 
ECCN  1541A 

(c)  incorporating  microchannel-plate 
electron  multipliers,  except  cathode-ray  - 
tubes,  having  all  of  the  following 
characteristics: 

(1)  The  microchannel-plate  electron 
multipliers  have  a  hole  pitch  of  25 
micrmneters  or  more: 

(2)  The  tubes  are  not  niggedized  for 
military  use; 

(3)  The  tubes  have  a  horizontal  sweep 
slower  than  200  ns/cm;  and 

(4)  The  electron  gun  is  mounted 
parallel  to  the  screen  surface. 

Note. — Technology  for  the  design  or. 
production  of  cathode-ray  lubes 
incorporating  microchannel-plate  electron 
multipliers  is  not  released  under  this 
paragraph  (c). 

Dated:  June  22. 1968. 

Vincoit  F.  DeCain. 

Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  88-14753  Piled  7-1-88;  8:45  am) 

WLLMM  COOe  SSIO-OT-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 
(Rag.  No.  18] 

Supplemantal  Security  Income  for  the 
Aged,  BBnd,  and  Disabled;  Optional 
State  Supplementary  Payments 
Calculation;  Spousal  Deeming 

AOCNCV:  Social  Security  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  These  final  regulations 
provide  nationwide  implementation  of 


the  Court  of  Appeals  decision  in 
Livermore  v.  Heckler,  743  F.2d  1396  (9th 
Cir.  1984).  The  issue  in  this  case 
involves  the  method  of  calculating 
optional  State  supplementary  payments 
in  the  Supplemental  Security  Income 
(SSI)  program  where  spousal  deeming  is 
involved.  The  rules  set  out  a  new 
method  of  calculating  such  payments 
which  conforms  to  the  decision  of  the 
circuit  court. 

CFTCCnvf  date:  These  rules  are 
effective  October  1. 198&  « 

FOR  niRTMCR  INFORMATION  CONTACT! 

Dave  Smith.  Office  of  Regulations. 

Social  Security  Administration.  6401 

Security  Boulevard.  Baltimore, 

Maryland  21235.  Telephone  301-065- 

1758. 

SUFPl£MENTARV  INFORMATION:  These 

regulations  were  published  as  a  Notice 
of  Proposed  Rulemaking  in  the  Federal 
Register  on  August  13, 1987  (52  FR 
30169).  No  comments  were  received. 

Section  iei4(f)(l)  of  the  Social 
Seciurity  Act  (the  Act)  provides  that,  for 
purposes  of  determining  eligibility  for 
and  the  amount  of  Federal  SSI  beneHts 
for  an  individual  whose  spouse  is  Uving 
with  him  or  her  in  the  same  household 
but  is  not  eligible  for  SSI  benefits,  the 
individual's  income  and  resources  shall 
be  deemed  to  include  the  income  and 
resources  of  the  spouse.  This  is  referred 
to  as  "spousal  deeming".  Current 
regulations  (20  CFR  416.1163)  provide 
that  when  calculating  the  Federal  SSI 
benefit  of  an  eligible  individual  living 
with  an  ineligible  spouse,  the  eligible 
individual's  income  will  be  combined 
with  that  of  the  ineligible  spouse  (if  the 
ineligible  spouse's  income  is  above  a 
certain  amount  after  allocations  for  any 
ineligible  children)  and  subtracted  from 
the  Federal  benefit  rate  for  a  couple. 
When  calculating  the  State 
supplementary  payment,  however, 
under  current  regidatioas  (20  CFR 
4ie.2025{b))  we  subtract  countable 
income  in  excess  of  the  Federal  benefit 
rate  from  one  of  the  existing  variations 
in  optional  Slate  supplementary 
payment  rates  for  an  eligible  individual. 
Our  policy  was  the  subject  of  litigation 
in  Livermore  v.  Heckler,  743  F.2d  1396 
(9th  Cir.  1984).  and  Bouchard  v. 
Secretary,  Cj\.  No.  78-0632-F  (D.  Mass. 
1984).  In  these  cases,  it  was  held  that 
our  method  of  calculating  optional  State 
supplementary  payments  involving 
spousal  deeming  was  inconsistent  with 
the  Act.  The  courts  in  this  litigation  held 
that  the  Secretary  should  calculate  those 
payments  by  subtracting  the  excess 
countable  income  of  these  couples  from 
an  optional  StatR  supplementary 
payment  rate  for  an  eligible  couple.  We 
believe  that  the  Livermore  and 


Bouchard  courts'  interpretation  of  the 
Act,  as  requiring  the  application  of  the 
same  type  of  rate  (couple  or  individual) 
in  Federal  SSI  determinations  and 
federally  administered  optional  State 
supplement  determinations,  is  a 
reasonable  one.  Moreover,  considering 
that  74  percent  of  the  cases  affected  by 
this  regulation  (State-supplement-only 
cases)  are  Cahfomia  and  Massachusetts 
cases  already  subject  to  the  Livermore 
and  Bouchard  decisions,  we  believe  it  is 
reasonable  to  extend  the  courts' 
interpretation  to  all  those  affected. 
Therefore,  we  are  applying  this  policy 
nationally,  except  when  the  State  has  an 
individual  rate  that  is  higher  than  the 
comparable  couple  rate.  In  these 
situations  we  will  continue  to  use  the 
individual  rate.  The  Notice  of  Proposed 
Rulemaking  (NPRM)  referenced  the 
situation  where  a  State  has,  or  in  the 
future  elects,  a  special  individual  rate 
for  an  eligible  individual  living  with  an 
ineligible  spouse  and  indicated  that  such 
a  rate  will  be  treated  as  the  couple  rate 
where  it  is  higher  than  the  otherwise 
applicable  eligible  couple  rate.  The 
NPRM  did  not  cover  the  anomolous 
situation  where  a  State  has  a  higher  rate 
for  an  individual  than  the  comparable 
couple  rate.  Section  416.202S(b][3)  has 
been  revised  to  cover  both  situations. 

Unlike  Federal  SSI  benefits,  most 
States  have  more  than  one 
supplementary  payment  rate  for 
couples.  State  payment  rates  may  vary 
by  geographic  area,  living  arrangement, 
and  category,  i.e.,  aged,  blind,  or 
disabled  (20  CFR  416.2020  through 
416.2030).  Only  four  States. 
Massachusetts,  California,  Nevada,  and 
Iowa,  vary  their  supplementary  payment 
rates  by  category.  In  Massachusetts, 
under  the  Bouchard  ruling,  the  ineligible 
spouse  is  considered  to  be  in  the 
category  that  yields  the  lowest  couple 
rate.  In  California,  under  the  Livermore 
ruling,  the  ineligible  spouse  is 
considered  to  be  in  the  same  category  as 
the  eligible  individual;  i.e..  if  the  eligible 
individual  is  disabled,  the  ineligible 
spouse  will  be  considered  disabled,  and 
the  rate  for  a  disabled  couple  will  be 
used.  We  have  chosen  this  policy  to  be 
implemented  in  these  regulations, 
because  California  cases  comprise  88 
percent  of  the  State-supplement-only 
cases  in  the  four  States  that  vary  their 
supplement  by  category.  That  is,  88 
percent  of  those  affected  by  a  choice  of 
which  couple  rate  to  apply  are  covered 
by  the  Livermore  decision.  In  order  to 
assure  a  uniform  policy,  we  are 
effectuating  the  Livermore  policy 
nationwide. 


Regulatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  ip  not  a  major  rule  under  Executive 
Ord<!r  l?.2yi  because  no  Federal  SSI 
program  costs  are  involved  and 
administrative  costs  would  be  negligible 
and  rc&utting  Stale  costs  are  also 
negligible.  In  addition,  Medicaid  costs 
would  be  negligible.  Therefore  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
necessitating  Office  of  Management  and 
Budget  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  they  affect  primarily  individuals 
receiving  or  applying  for  SSI  benefits. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.807,  Supplemental  Security 
Income  Program). 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged.  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income. 

Dated:  March  9. 1968. 
Dotcas  R.  Hardy. 

Commissioner  of  Socio  I  Security. 

Approved:  April  19, 1988. 
Otis  R.  Bowen. 

Secretary  of  Health  and  Human  Services. 

Part  416  of  Chapter  III  of  Title  20  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  416— (AMENDED] 

1.  The  authority  citation  for  Subpart  K 
of  Part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1602. 1611, 1612. 1613, 
1614(11. 1621.  and  1631  of  the  Social  Security 
Act;  42  U.S.C.  1302,  ISBla.  1382, 1382a.  1382b. 
1382c(f).  1382],  and  1383;  sec.  211  of  Pub.  L. 
93-66.  87  Slat.  154:  sec.  2639  of  Pub.  L.  96-369. 
98  Slat.  1144. 

2.  Paragraph  (d)(2)(iii)  of  5  416.1163  is 
revised  to  read  as  follows: 

§  416.1 163    How  we  deem  income  to  you 
from  your  IneMglMe  spouse. 

*        •        •        *        * 

(d)  Determining  your  eligibility  for 
SSL*  *  * 

(2)  •  •  • 

(iii)  Subtracting  the  couple's  countable 
income  from  the  Federal  benefit  rate  for 


an  eligible  couple.  (See  §  416.2025(b)  for 
determination  of  the  State 
supplementary  payment  amount.) 

*        * .      *        *        * 

3.  The  authority  citation  of  Subpart  T 
of  Part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1616, 1618,  and  1631 
of  Ihe  Social  Security  Act;  42  U.S.C.  1302, 
1382e,  1382g.  and  1383;  sec.  212  of  Pub.  L.  93- 
66,  87  Stat.  155;  sec.  401  Pub.  L.  92-603,  86 
Stat.  1485;  sec.  8  of  Pub.  L  93-233,  87  Stat. 
956;  sees.  1  and  2  of  Pub.  L.  93-335,  68  Stat. 
291, 

4.  Paragraphs  (b)  (1)  and  (3)  of 
S  416.2025  are  revised  to  read  as 
follows: 

§  416.2025    Optional  supplementation; 
Countable  income. 

***** 

(b)  *  *  * 

(1)  As  provided  in  §  416.420,  countable 
income  will  first  be  deducted  from  the 
Federal  benefit  rate  applicable  to  an 
eligible  individual  or  eligible  couple.  In 
the  case  of  an  eligible  individual  living 
with  an  ineligible  spouse  with  income 
(the  deeming  provisions  of  §  416.1163 
apply),  the  Federal  benefit  rate  from 
which  countable  income  will  be 
deducted  is  the  Federal  benefit  rate 
applicable  to  an  eligible  couple,  except 
that  an  eligible  individual's  payment 
amount  may  not  exceed  the  amount  he 
or  she  would  have  received  if  he  or  she 
were  not  subject  to  the  deeiiiing 
provisions  (§  416.1163(e)(2)). 
***** 

(3)  If  countable  income  exceeds  the 
amount  of  the  Federal  benefit  rate,  the 
State  supplementary  benefit  will  be 
reduced  by  the  amount  of  such  excess. 
In  the  case  of  an  eligible  individual 
living  with  an  ineligible  spouse  with 
income  (the  deeming  methodology  of 
§  416.1163  applies),  the  State 
supplementary  payment  rate  from  which 
the  excess  income  will  be  deducted  is 
the  higher  of  the  State  supplementary 
rates  for  an  eligible  couple  or  an  eligible 
individual,  except  that  an  eligible 
individual's  payment  amount  may  not 
exceed  the  amount  he  or  she  would 
have  received  if  he  or  she  were  not 
subject  to  the  deeming  provisions  (see 
§  416.1163(e)(2)).  For  purposes  of 
determining  the  State  supplementary 
couple  rate,  the  ineligible  spouse  is 
considered  to  be  in  the  same  category  as 
the  eligible  individual. 
***** 

(FR  Doc.  88-14976  Filed  7-1-88:  8:45  am] 

BIUING  CODE  4190-11-M 


Food  arKl  Drug  Administration 

21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor  Address 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  address  for  Purina 
Mills,  Inc. 

EFRCnVE  DATE:  July  5, 1968. 

FOR  FURTHER  INFORMATION  CONTACT 

John  R.  Markus,  Center  for  Veterinary 
Medicine  {HFV-142).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3442. 

SUPPLEMENTARY  INFORMATION:  Purina 
Mills,  Inc.,  has  informed  FDA  of  a 
change  of  address  from  835  South  Eighth 
Street,  SL  Louis.  MO  63102,  to  P.O.  Box 
66812,  St.  Louis,  MO  63166-6812.  The 
agency  is  amending  the  regulations  in  21 
CFR  510.600(c)  to  reflect  the  change. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  aiid  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

AuUiority:  Sees.  512,  701(a)  (21  U.S.C.  360b, 
371(a)):  21  CFR  5.10  and  5.83. 

§510.600   [Amended] 

2.  Section  510.600.  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  {c)(l)  in  the  entry  for  "Purina 
Mills,  Inc.,"  and  in  paragraph  (c)(2)  in 
the  entry  for  "017800"  by  revising  the 
sponsor  address  to  read  "P.O.  Box 
66812,  St.  Louis.  MO  63166-6812." 

Dxted:  June  27. 1988. 
Richard  A.  Caraevale, 

Deputy  Director,  Office  of  New  Animal  Drvg 
Evaluation  Center  for  Veterinary  Medicine. 
[FR  Doc.  88-15005  Filed  7-1-88;  8:45  am] 

BILUNG  CODE  4160-Ot-M 
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21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Fenbendazoie;  Tectwiicai 
Amendment 

AOCNCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMAHY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
final  rule  that  reflected  approval  of  a 
new  animal  drug  application  (NADA) 
Tiled  by  Hoechst-Roussel  Agri-Vet  Co. 
(April  26. 1988;  53  FR  14788).  The  NADA 
provided  for  use  of  Type  A  medicated 
articles  containing  4  and  20  percent 
fenbendazoie  for  making  Type  C 
medicated  cattle  feeds.  In  reflecting  this 
approval  in  the  regulations,  the  assay 
limits  for  Type  A  medicated  articles 
were  incorrectly  stated  as  95-113 
percent.  This  docament  corrects  that 
oversight  by  listing  the  assay  limits  for 
Type  A  articles  to  read  93-113  percent. 
EFFECnVI  DATE  July  5. 1988. 

FOR  niRTNCii  mromiATiON  contact: 

John  L  Olsen.  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration.  5800  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4913. 
SUPPLIMSNTAIIV  MPOMIATION:  In  the 
Federal  Register  of  April  26, 1988  (53  FR 
14788).  FDA  amended  §  558.4  (21  CFR 
558.4)  to  reflect  approval  of  NADA  137- 
600  nied  by  Hoechst-Roussel  Agri-Vet 
Co.  The  NADA  provides  for  use  of  Safe- 
Guard™  Type  A  medicated  articles 
containing  4  and  20  percent 
fenbendazoie  for  making  Type  C 
medicated  cattle  feeds.  A  Type  C 
medicated  feed  requires  a  13-day 
withdrawal  period.  Because 
fenbendazoie  now  requires  a 
withdrawal  period  at  the  lowest  use 
level  in  at  least  one  species,  it  became  a 
Category  II  drug.  Section  558.4(d)  was 
also  amended  to  reflect  the  change  from 
Category  I  to  Category  n.  This  docimient 
amends  the  table  entitled  "Category  II" 
in  S  558.4(d)  by  revising  the  assay  limits 
for  Type  A  articles  to  read  "93-113." 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dirugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  SU 12  Stat  343-351  (21 
U.&C  aeob);  a  CFR  5.10  and  SM. 


S  558.4    (Amended} 

2.  Section  558.4  Medicated  feed 
applications  is  amended  in  the  table 
entitled  "Category  II"  in  paragraph  (d), 
in  the  entry  'Tenbendazole"  by  revising 
the  Type  A  assay  limits  (second  column) 
to  read  "93-113." 

Dated:  June  27. 1968. 
RiclianI  A.  Canievale. 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  8B-15004  Filed  7-1-88: 8:45  am] 

WLUMS  COOC  4M»4V« 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  AMietant  Secretary  for 
Public  and  Indian  HouainQ 

24CFRPart990 

(Dociiet  Na  R-«a-1400;  FR-24371 

Revision  to  the  Parf ormanca  Funding 
System:  Insurance  Coats 


I  Office  of  the  Assistant 
Secretary  for  Pubbc  and  Indian  Housing. 
HUD. 
action;  Interim  rule. 

summary:  Section  9(a)(3)(A)  of  the 
United  States  Housing  Act  of  1937.  as 
added  by  section  118(a)(2)  of  the 
Housing  and  Community  Development 
Act  of  1987,  requires  the  Secretary  to 
revise  the  Performance  Funding  System 
(n^)  by  June  15, 1988.  "to  accurately 
reflect  die  increase  in  insurance  costs 
incurred  by  public  housing  agencies." 
This  rule  will  increase  the  amount 
included  in  a  public  housing  agency's/ 
Indian  housii^  suthority's  (HIA's/ 
IHA's)  per  unit  month  allowable 
expense  level  for  insurance  in  its  next 
fiscal  year  by  $8.45.  This  increase  in  the 
allowable  expense  level  (AEL)  used  to 
compute  operating  subsidy  eligibility  for 
the  next  fiscal  year  will  result  in  higher 
amounts  for  insurance  in  following 
years  as  well,  since  each  year's  A£L  is 
based  on  the  previous  year's  AEL, 
adjusted  for  intervening  changes  in  the 
PHA's/IHA's  housing  stock  and  for 
inflation.  This  rule  is  being  issued  as  an 
interim  nile  so  that  it  may  take  effect 
before  the  first  round  of  funding  to 
PHAs  in  Fiscal  Year  1989,  but  public 
comments  are  invited  and  a  final  rule 
will  be  issued  following  evaluation  of 
the  comments. 

OATia:  Comment  due  date:  September  6. 
1988. 

Effective  date:  January  1, 1960. 
ADoncaa:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  die  Rules  Docket  Clerk.  Room  10276, 


Office  of  General  Counsel.  Department 
of  Housing  and  Urban  Development,  451 
Sevendi  Street  SW.,  Washington.  DC 
20410-0600.  Comments  should  refer  to 
the  above  docket  number  and  tide.  A 
copy  of  each  comment  submitted  will  be 
availably  for  public  inspection  and 
copying  during  regular  business  hours  st 
the  above  address. 

MM  RNITHni  NIPORMATION  CONTACT: 
Theodore  R.  Dsniels.  Director.  Project 
Financial  Management  and  Occupancy 
Division.  OfTice  of  Public  Housing.  Room 
4208, 451  Sevendi  Street  SW., 
Washington,  DC  20410-5000,  telephone 
(202)  755-8145.  This  is  not  a  toll-free 
number. 

SUPPLIMCNTARV  information: 

Background 

The  Annual  Contributions  Contract 
(ACC)  and  the  Mutual  Help  Annual 
Contributions  Contract  (MHACC) 
between  mAs/IHAs  and  die  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD),  require  (in  section 
305  of  die  ACC  and  Article  IX  of  die 
MHACC)  diat  PHAs/IHAs  maintain 
specified  insurance  coverage  for 
property  and  casualty  losses  that  would 
jeopardize  the  financial  stability  of  the 
PHAs/IHAs.  When  the  current  system 
of  determining  the  level  of  operating 
subsidy  to  be  provided  PHAs/IHAs  was 
developed  in  1974  end  1975,  the  AEL  for 
each  PHA/IHA  was  based  on  die  PHA/ 
IHA  operating  budget  of  the 
immediately  preceding  fiscal  year.  In  the 
initial  year  of  the  PFS,  AELs  nationally 
reflected  the  inclusion  of  an  average  of 
$1.34  per  unit  month  (FUM)  for 
insurance.  Since  1975,  the  amount  for 
insumace  in  the  AELs  has  been 
increased  by  local  inflation  factors, 
bringing  the  average  amount  for 
insurance  for  fiscal  year  1969  to  $3.38 
PUM. 

During  recent  years.  insta«nce 
premiums  for  the  required  liability,  fire 
and  extended  coverage  increased  for 
many  PHAs/IHAs.  with  s  particularly 
notable  increase  affecting  PHAs/IHAs 
in  the  spring  of  1985.  Msny  insurance 
companies  withdrew  from  the 
marketplace  and  coverage  was  either 
not  available  or  not  affordable  for  a 
large  number  of  PHAs/IHAs.  Some 
housing  agencies  used  operating  reserve 
funds  as  well  as  operating  subsidies  to 
pay  insurance  premiums  during  that 
period,  jeopardizing  their  financial 
solvency. 

Congress  took  several  actions  in 
response  to  this  chsnge  of 
circumstances.  It  passed  the  Uabibty 
Risk  Retention  Act  of  1086  (IHdi.  L  No. 
99-863, 100  StaL  3170,  IS  U.S.C  3001 


note),  to  permit  the  formation  of  risk 
retention  groups  and  purchasing  groups 
that  were  authorized  to  provide  liability 
insurance  to  policyholders  across  State 
lines.  It  required  HUD  to  distribute  some 
$124  million  of  die  Department's  FY  1987 
appropriation  for  operating  subsidies  to 
PHAs/IHAs  to  cover  the  increase  in 
insurance  costs  not  reflected  in  the  PFS. 
In  the  FY  1988  Appropriations  Act. 
Congress  directed  HUD  to  distribute  $65 
million  in  fiscal  year  1988  to  PHAs/IHAs 
to  compensate  "for  insurance  costs  not 
covered  by  the  current  WS  formula." 
(H.R.  Rep.  496. 100th  Cong..  Ist  Sess. 
480.)  Subsequendy.  it  enacted  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L  No.  100-242. 101 
Stat.  1815),  to  require  the  Department  to 
revise  the  PFS  itself  to  reflect  increased 
insurance  costs. 

Six  PHA/IHA  non-profit  insurance 
entities  have  been  formed  and 
recognized  by  HUD,  for  porposes  of 
compliance  widi  ACC/MHACC 
requirements,  ss  being  substantiaUy 
equivalent  to  a  financially  sound  and 
responsible  insurance  company: 
Amerind  Risk  Management  Corporation 
(providing  fire,  extended  coverage, 
general  liability,  and  fidelity  bond 
coverages  to  IHAs  in  29  States). 
Assisted  Housing  Risk  Management 
Association  (providing  fire,  extended 
coverage  and  general  liability  coverages 
to  Illinois  mAs).  Housing  Authority 
Risk  Retention  Group  (authorized  to 
provide  general  liability  coverages  in  all 
States),  Housing  Authority  Risk 
Retention  Pool  (providing  fire,  extended 
coverage,  and  general  hability 
coverages  to  PHAs  in  Northern 
California,  Oregon,  and  Washington), 
New  York  Public  Housing  Authority 
Reciprocal  (providing  fire,  extended 
coverage,  and  general  liability 
coverages  to  New  York  PFL^s),  and 
North  Carolina  Housing  Authorities  Risk 
Refenfion  Pool  (providing  fire,  extended 
coverage,  general  liability  and 
automobile  coverages  to  North  Carolina 
PHAs). 

The  Department  is  also  experimenting 
in  cost  reduction  by  removing  some 
restrictions  in  the  traditional  method  of 
selecting  insurance  coverage.  For 
example,  although  many  PilAs  may,  as 
governmental  entities,  have  sovereign 
immunity  as  a  defense  to  litigation, 
insurance  contracts  have  specified  that 
the  insurer  could  not  assert  the  PHA's 
sovereign  immum'ty  defense.  Now  HUD 
is  permitting  PHAs  to  solicit  bids  for 
insurance  with  and  without  that  clause, 
to  determine  whether  coverage  is  less 
expensive  with  the  removal  of  that  legal 
restraint 


In  response  to  the  appropriations 
earmarked  for  covering  hi^er  insurance 
costs,  HUD  distributed  some  $124 
million  in  fiscal  year  1987  on  the  basis  of 
$7.94  PUM.  In  fiscal  year  1988.  die 
Department  expects  to  distribute  in  a 
similar  manner  the  $65  million  available 
in  this  fiscal  year  that  is  earmarked  to 
cover  increased  insurance  costs,  which 
will  result  in  apfHOximately  $4.36 
addiUonal  PUM  for  PHAs/IHAs.  To 
effect  a  permanent  change  in  the  PFS  for 
fiscal  year  1989  and  subsequent  years  to 
reflect  increased  insurance  costs,  this 
rule  will  increase  the  amount  included 
in  the  formula,  as  described  below. 

Rulemaking  Petition 

On  November  2, 1987,  the  Council  of 
Large  Public  Housing  Authorities 
(CLPHA)  submitted  a  petition  for 
rulemaking  -to  the  Department.  The 
petition  requested  that  HUD  issue  a 
proposed  rule  to  make  the  V?S  "reflect 
with  reasonable  accuracy  the  cost  of 
insurance  for  a  prototype  well-managed 
public  housing  project"  The  petition 
attached  a  drafi  proposal  rule  that 
provided  for  a  separate  factor  to  be  used 
for  insurance  and  risk  protection  in 
calculating  the  AEL  This  separate  factor 
was  then  to  be  adjusted  at  the  end  of 
each  year  to  reflect  the  actual  insurance 
and  risk  protection  expense  for  the  PHA 
fiscal  year,  including  insurance 
premiums  paid,  contributions  to  any  risk 
protection  reserve,  out-of-pocket  cost  of 
any  claims  not  covered  by  insurance, 
legal  and  claims  setdement  expenses, 
and  other  risk  protection-related  costs. 
The  proposed  provided  for  an 
adjudicatory  proceeding  in  which  an 
Administrative  Law  Judge  (ALJ)  would 
decide  any  disputes  between  a  PHA  and 
HUD  concerning  year-end  adjustments. 
Costs  were  to  be  controlled  by 
constraining  additional  funding  in  any 
year  (beyond  the  estimated  risk 
protection  costs)  by  the  availability  of 
operating  subsidy  and  by  findings  by  an 
ALJ  that  the  din°erence  between 
estimated  and  actual  risk  protection 
costs  was  the  result  of  the  PHA's/IHA's 
unreasonable  refusal  to  act  to  reduce  its 
risk  protection  costs.  The  stated 
intention  was  to  make  risk  prctection 
costs  a  "pass-through"  item,  like  utility 
expenses  (which  are  regulated  by  local 
public  utility  commissions)  and 
independent  audits. 

While  HUD  was  considering  its 
response  to  this  petition,  the  Housing 
and  Community  Development  Act  of 
1987  was  passed  by  Congress 
(December  22, 1987)  and  signed  by  the 
President  (February  5, 1988).  The  1987 
Act  mandates  revision  of  the  PFS  to 
more  accurately  reflect  PHA/IHA 
insurance  costs,  although  it  does  not 


require  the  approach  recommended  by 
CLPHA. 

The  Department  is  concerned  that  the 
pass-through  approach  contained  in 
CLPHA's  proposed  rule  would  have 
insufficient  incentives  for  cost 
containment  and  that  the  ALJ  procedure 
would  be  administratively  burdensome 
and  expensive.  The  insurance  industry 
is  not  subject  to  public  rate  approval 
commissions,  so  there  is  no  independent 
party  controlling  insurance  costs  as 
there  is  for  utility  costs.  Allowing  each 
PHA/IHA  to  pass  through  its  costs 
would  permit  PHAs/IHAs  that  have 
unreasonably  high  insurance  expenses 
because  of  a  lack  of  competition  in  the 
local  insurance  industry  or  for  other 
reasons  not  directly  attributable  to  an 
unreasonable  refusal  by  the  PHA/IHA 
to  reduce  its  risk  protection  costs  to 
continue  their  practices  without  penalty. 
Moreover,  if  each  PHA/IHA  could 
obtain  a  year-end  review  of  its 
insurance  costs  by  an  ALJ,  HUD  would 
have  to  pay  for  the  costs  of  stafi  to 
investigate  the  practices  of  each  PHA/ 
IHA  that  requested  an  increase  over 
estimated  risk  protection  costs,  the  costs 
for  one  or  more  Administrative  Law 
Judges  and  support  staff,  as  well  as  the 
costs  for  an  official  to  review  the  ALJ's 
finding  and  madce  a  recommendation  to 
the  Secretary  on  each  case — ^potentially 
as  many  as  3.000  cases.  This  procedure 
would  be  time-consuming  as  well  as 
costly. 

As  a  result  of  the  very  high  cost  of 
CLPHA's  proposal  and  its  inequity  for 
an  insurance  cost-conscious  PHA/IHA 
in  a  year  of  meager  Federal  funding,  the 
Department  has  decided  to  grant  the 
petition  for  rulemaking  but  issue  a  rule 
to  revise  the  PFS  that  increases  funding 
eligibility  for  insurance  by  way  of  an 
adjustment  for  FY  19C9  that  is  based  on 
the  average  actual  increase  in  insurance 
costs  experienced  by  PHAs/IHAs.  This 
increase  in  the  AEL  then  will  be 
embedded  in  the  AEL  for  ^Jture  years, 
since  each  year's  AEL  is  based  on  the 
prior  year's  AEL.  adjusted  by  the  local 
inilalion  factor  used  for  all  non-utility 
ccats.  This  method  of  increasing  PFS 
subsidy  eligibility  treats  insurance  costs 
in  the  same  way  as  other  costs,  to 
encourage  PHAs/IHAs  to  find  the  most 
cost-efTective  way  to  obtain  coverage — 
whether  through  the  use  of  private 
insurance,  coverage  through  risk 
retention  groups  (PHA/IHA  sponsored 
insurance  entities),  or  some  form  of  self- 
insurance.  The  Department  believes  that 
this  approach  satisfies  the  request  for 
revision  in  the  PFS  made  in  CLPHA's 
petition  and  the  requirement  for  change 
contained  in  section  118  of  the  1967  Act 
and  this  rule  is  being  made  effective  in 
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time  to  assure  that  there  is  no  gap  in 
special  funding  for  insurance  costs  from 
one  fiscal  year  to  the  next.  (For  a 
discussion  of  the  timing,  see  justification 
for  issuance  of  an  interim  rule,  below.) 
The  amount  of  the  adjustment  for  FY 
1989  used  in  this  rule  is  based  on  the 
currently  available  PHA  data  for  FY 
1986,  the  most  recent  year  for  which  we 
have  substantial  year-end  data.  HUD 
has  determined  that  the  required 
insurance  coverages— fire  and  extended 
coverage,  general  liability,  workers' 
compensation,  automobile  liability, 
flood  insurance,  boiler  coverage,  and 
fidelity  bond  coverage— would  have 
cost  an  average  of  $10.01  PUM.  based  on 
a  sample  of  PHAs.  (This  sample 
contained  PHAs  with  as  few  as  104  units 
and  as  many  as  150.000+  units.  It  was 
the  original,  randomly  selected  120  PFS- 
sample  PHAs  representing  an  equal 
number  of  three  sizes  of  operation  that 
have  been  used  since  the  inception  of 
the  PFS  to  adjust  the  formula  on  an 
annual  basis,  which  was  supplemented 
by  the  addition  of  all  PHAs/IHAs  with 
more  than  1250  units.)  By  trending  this 
$10.01  upward  by  using  the  ImpUcit 
Price  Deflator  for  Stale  and  Local 
Government  Goods  and  Services  factor 
in  the  PFS  since  then  (5.6%  for  1987.  7.5% 
for  1988.  and  an  estimated  4.1%  for 
1989).  the  estimated  average  cost  of 
these  coverages  for  FY  1989  was 
determined  to  be  $11.83  PUM.  Since  the 
average  amount  currently  contained  in 
the  AEL  for  required  insurance 
coverages  is  $3.38  PUM.  the  amount  to 
be  added  for  this  one  fiscal  year  (and 
thereafter  trended  by  the  local  inflation 
factor  used  for  all  non-utility  costs)  is 
the  difference  between  $11.83  and  $3.38. 
or  $8.45. 

Since  there  were  not  yet  any  PHA/ 
IHA  sponsored  non-profit  entities 
offering  risk  protection  coverages  in 
1986.  the  data  collected  for  FY  1986  did 
not  include  any  costs  based  on  rates 
charged  by  such  entities,  which  are 
generally  less  than  premiums  charged 
by  private  carriers.  Therefore,  the  above 
projection  may  actally  be  greater  than  if 
later  data  could  be  factored  into  the 
calculations.  The  increasing  availability 
of  a  number  of  types  of  risk  protection 
coverages  from  such  entities  may  permit 
some  PHAs/IHAs  to  reduce  their  costs 
below  the  amounts  charged  by  private 
for-profit  insurance  carriers. 

Based  on  the  estimated  number  of 
dwelling  units  receiving  operating 
subsidy  in  FY  1989  (1.242  million),  hill 
funding  of  this  increase  in  the  AELs 
would  require  $125.6  million,  or  a  net 
increase  of  $95.6  million  for  FY  1989 
over  the  $30  million  of  increased 
operating  subsidy  for  insurance  costs 


already  requested  by  the  Department  in 
the  FY  1989  Budget  submitted  to 
Congress.  If  the  funds  appropriated  for 
PFS  are  insufficient  to  cover  these 
requirements,  each  PHA's/IHA's  total 
operating  subsidy  will  be  prorated 
dowmward  to  stay  within  the  limit  of  the 
total  funds  appropriated  by  Congress. 
The  current  PFS  rule.  Part  990.  does 
not  address  the  manner  of  obtaining  the 
required  insurance  coverages.  Section 
305  of  the  ACC  and  Article  IX  of  the 
MHACC  provide  that  required 
coverages  must  be  obtained  from  the 
private  market,  with  the  general 
liability,  fire  and  extended  coverages 
subject  to  coTTipetitive  bidding 
procedures  FHA.s/IHAs  that  have 
sought  to  part.i-.ipate  in  PHA/IHA 
insurance  entities  (e.g..  pools)  or  to  self- 
insure,  have  been  required  by  HUD  to 
obtain  waivers  of  applicable  provisions 
of  the  ACC/MHACC.  That  procedure 
will  continue;  however,  this  revision  to 
the  PFS  rule  recognizes  that  risk 
protection  coverage  may  be  obtained 
under  one  of  these  alternative  methods, 
with  HUD  approval. 

Justification  for  Interim  Rule 

It  is  the  policy  of  this  Department  to 
publish  rules  for  public  comment  before 
developing  a  rule  for  effect.  However,  in 
a  particular  case  where  notice  and 
public  procedure  are  not  required  by 
statute,  the  procedure  for  advance 
public  comment  may  be  omitted  if  the 
Department  determines  it  is 
impracticable,  unnecessary  or  contrary 
to  the  public  interest.  In  this  case,  a 
recent  statute  mandates  the  revision  of 
the  PFS,  which  is  prescribed  by 
regulation,  by  June  15. 1988.  Another 
statute  restricts  the  Department's 
rulemaking  process,  however,  requiring 
an  opportunity  for  Congress  to  review 
any  rule  before  it  is  published  for 
comment,  and  requiring  that  the 
effectiveness  of  any  rule  be  delayed  for 
thirty  days  of  continuous  session  of 
Congress  (section  7(o)  of  the  Department 
of  Housing  and  Urban  Development  Act. 
42  U.S.C.  3535{o)). 

The  Department  finds  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  solicit  public  comment  before 
issuing  this  rule.  If  the  Department  were 
to  issue  a  proposed  rule  (sending  it  to 
Congress  for  review  on  June  15. 1988). 
wait  for  the  receipt  of  comments,  and 
then  formulate  a  final  rule  after 
considering  the  comments,  that  process 
along  with  the  statutorily  mandated 
delays,  would  preclude  the  Department 
from  having  the  revision  in  PFS 
implemented  for  the  first  PHA/IHA 
fiscal  years  that  are  to  be  funded  from 
HUD's  FY  1989  appropriation  (i.e..  those 
whose  budgets  cover  12-month  periods 


starting  January  1.  April  1.  July  1.  and 
October  1. 1989).  as  anticipated  by  the 
statute.  Providing  the  benefit  of 
increased  funding  eligibility  for  PHAs/ 
IHAs  starting  on  January  1. 1989  is 
important  to  assure  that  there  is  no  gap 
in  providmg  additional  funding 
eligibility  for  insurance  costs  from 
federal  fiscal  year  1988  (in  which  $65 
million  above  current  PFS  requirements 
is  being  provided)  to  federal  fiscal  year 
1989. 

It  should  be  noted  that  the  process  of 
determining  a  PHA's/IHA's  eligibility 
for  operating  subsidy  includes 
submission  by  the  PHA/IHA  of  an 
operating  budget,  based  on  the  PHA's/ 
IHA's  calculation  of  its  own  AEL  for  the 
next  budget  year  and  its  estimated 
expenses,  approximately  three  months 
in  advance  of  the  beginning  of  its  fiscal 
year  for  approval  by  HUD.  Therefore,  a 
PHA/IHA  needs  to  know  substantially 
in  advance  of  the  beginning  of  its  next 
fiscal  year  what  the  rules  are  for 
calculation  of  its  AEL  With  the 
publication  of  this  interim  rule  in  the 
summer  of  1988.  KiAs/IHAs  will  have 
sufficient  advance  notice  of  how  to 
calculate  the  AEL  affecting  the  budgets 
they  need  to  submit  for  their  first  fiscal 
year  under  this  rule,  which  may  start  as 
early  as  January  1. 1989. 

Despite  publication  of  this  rule  for 
effect,  the  Department  does  invite  public 
comments  on  the  rule  &nd  comments 
recieved  within  the  sixty  day  comment 
peirod  will  be  considered  during 
development  of  a  final  rule  that  will 
supersede  this  interim  rule. 

Findings  and  Certifications 

Environmental  Review.  A  Finding  of 
No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  HUD  regulations  in  24 
CFR  Part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  42  U.S.C  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  and 
copying  during  regular  business  hours  in 
the  Oiiice  of  Regulations.  Room  10276, 
451  Seventh  Street  SW..  Washington, 
DC  20410-0500. 

Economic  Impact  This  rule  does  not 
constitute  a  "major  rule"  as  that  term  is 
defined  in  section  1(b)  of  Executive 
Order  12291  (on  Federal  Regulation) 
issued  by  the  President  on  February  17, 
1981.  Analysis  of  the  rule  indicates  that 
it  is  not  likely  to  have  an  annual  effect 
on  the  economy  of  $100  million  or  more, 
since  requested  funding  for  FY  1989 
includes  only  $30  million  for 'increased 
insurance  costs.  The  rule  will  not  cause 
a  major  Increase  in  costs  or  prices  for 
consumers,  individual  industries. 
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Federal,  State  or  local  government 
agencies  or  geographic  regions,  or  have 
a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
mari(ets. 

Impact  on  Small  Entities.  Under  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  the  undersigned  hereby  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  its 
effect  would  be  to  implement  a  statutory 
directive  to  increase  subsidy  to  PHAs/ 
IHAs  to  reflect  increases  they  have 
experienced  ilf  the  costs  of  insurance 
coverage  in  a  way  that  will  have  the 
same  effect  on  small  and  laige  PHAs/ 
IHAs.  The  insurance  costs  experienced 
by  a  PHA/IHA  is  affected  more  by 
location  and  risk  factors  than  on  its  size. 
Therefore,  the  rule  provides  no 
differential  treatment  based  on  PHA/ 
IHA  size. 

Regulatory  Agenda.  This  rule  was 
listed  as  sequence  number  1035  under 
the  Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25. 1988 
(53  FR  13854. 13893)  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction.  There  are  no 
information  collection  requirements 
contained  in  this  rule  which  would  be 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520). 

Catalog.  The  Catalog  of  Federal 
Domestic  Assistance  Program  Number  is 
14.146,  Low  Income  Housing  Assistance 
Program  (Public  Housing). 

List  of  Subjects  in  24  CFR  Part  990 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Public 
housing. 

Accordingly,  24  CFR  Part  990  is 
amended  as  follows: 

PART  990— ANNUAL  CONTRIBUTIONS 
FOR  OPERATING  SUBSIOY 

1.  The  authority  citation  for  Part  990 
continues  to  read  as  follows: 

Authority:  Sec  9.  United  States  Housing 
Act  of  1937  (42  U5.C.  1437g);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]). 

2.  In  S  99ai05,  a  new  paragraph  (g)  is 
added,  to  read  as  follows: 


§990.105    Computation  of  aNowabl* 
expense  leveL 

•        •        *        *        • 

(g)  Adjustment  for  FY  1989.  To  reflect 
the  increased  costs  incurred  by  RHAs/ 
IHAs  to  obtain  required  risk  protection 
coverage  (through  private  insurance, 
PHA/IHA  sponsored  insurance  entities, 
or  through  self-insurance,  as  approved 
in  accordance  with  the  ACC/MHACC), 
the  calculation  of  AEL  for  the  PHA's/ 
IHA's  fiscal  year  begiiming  in  1989  will 
include  an  additional  step  following  the 
determination  made  in  accordance  with 
paragraphs  (a)  through  (f)  of  this  section: 
the  AEL  per  unit  month  derived  in 
accordance  with  those  paragraphs  is  to 
be  adjusted  by  adding  $6.45.  This 
adjustment  is  a  one-time  permanent 
adjustment  made  only  in  fiscal  year 
1989. 

Dated:  May  31. 1988. 

Jacqueline  Aamot, 

Associate  Genera/  Deputy  Assistant 
Secretary  for  Public  and  Indian  Housing. 

[FR  Doc.  68-15043  Filed  7-1-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  19, 20  and  252 

[T.D.  ATF-274J 

Manufacture  of  Articles  in  a  Foreign- 
Trade  Zone— Using  Domestic 
Denatured  Distilled  Spirits 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 

ACTION:  Treasury  decision,  final  rule. 

summary:  This  rule  revises  regulations 
in  order  to  implement  section  1894  of  the 
Tax  Reform  Act  of  1986.  Pub.  L  99-514. 
Section  1894  amended  the  fifth  proviso 
of  Section  3  of  the  Foreign-Trade  Zones 
Act  (19  U.S.C.  81c)  so  that  commencing 
October  22, 1986,  articles  may  be 
manufactured  in  a  foreign-trade  zone 
from  domestic  denatiu«d  distilled 
spirits,  and  articles  thereof. 

EFFECTIVE  DATE:  These  regulations  are 
effective  retroactive  to  October  22. 1986. 

FOR  FURTHER  iNFORMATWN  CONTACT: 

Robert  L.  Petrangelo.  Distilled  Spirits 
and  Tobacco  Branch,  (202)  566-7531. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Ariel  Rios  Federal  Building. 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20226. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  fifth  proviso  of  section  3  of  the 
Foreign-Trade  Zones  Act.  19  U.S.C.  81c 
provides  that  neither  the  rectification  of 
distilled  spirits  and  wine,  nor  the 
manufacture  or  production  of  alcoholic 
products  unfit  for  beverage  purposes 
shall  be  permitted  in  a  zone.  However, 
the  Act  was  amended  by  Section  1894  of 
the  Tax  Reform  Act  of  1986,  Pub.  L.  99- 
514.  to  provide  that  notwithstanding  the 
provisions  of  the  fifth  proviso,  any 
article,  within  the  meaning  of  26  U.S.C. 
5002(3)(14)  may  be  manufactured  or 
produced  from  domestic  denatured 
distilled  spirits,  and  articles  thereof,  in  a 
zone.  The  alcohol  in  domestic  denatured 
distilled  spirits  must  be  produced 
entirely  in  the  United  States,  including 
Puerto  Rico.  The  basic  purpose  of 
Section  1894  was  to  make  certain  types 
of  manufacturing  operations  in  the 
United  States  as  desirable,  from  an 
investment  point  of  view,  as  the  same 
types  of  operations  in  foreign  countries. 

Requirements 

In  order  to  implement  the  new  law. 
the  regulations  which  govern  the  use  of 
denatured  spirits  have  been  amended  to 
extend  to  operations  involving  the 
manufacture  of  articles  from  domestic 
denatured  distilled  spirits  in  a  foreign- 
trade  zone.  Persons  who  wish  to 
manufacture  products  in  a  foreign-trade 
zone  from  domestic  specially  denatured 
distilled  spirits  are  required  to  hold  a 
permit  and  to  otherwise  comply  with 
statutory  and  regulatory  provisions 
pertaining  to  the  procurement  or  use  of 
such  spirits.  These  permits  are  issued  by 
ATF  under  the  provisions  of  26  U  S.C 
5271(a)(2).  Implementing  regulations 
appear  at  27  CFR  Part  20.  In  addition, 
permittees  intending  to  withdraw  more 
than  5000  gallons  of  specially  denatured 
spirits  per  annum  must  file  a  bond  with 
ATF.  "There  is  no  requirement  for  a 
permit  covering  the  use  (without 
recovery)  of  completely  denatured 
spirits.  However,  other  sections  of  Part 
20  are  applicable  to  users  of  completely 
denatured  spirits.  The  provisions  of  27 
CFR  Part  252  relating  to  the  transfer  of 
specially  denatured  spirits  to  a  foreign- 
trade  zone  for  exportation,  or  storage 
pending  exportation,  do  not  apply  to 
domestic  denatured  spirits  which  are 
transferred  to  qualified  users  in  a 
foreign-trade  zone  free  of  tax  under  the 
provisions  of  27  CFR  Part  20.  Domestic 
denattu«d  spirits  transferred  to  a 
foreign-trade  zone  for  use  in  the 
manufacture  of  articles  pursuant  to  the 
provisions  of  Part  20  may  subsequently 
be  transferred  domestically  from  the 
zone.  Specially  denatured  spirits  and 
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completely  denatured  spirits  are 
formulations  gpecirically  prescribed  in 
27  CFR  Part  21.  Subparts  D  and  C. 
respectively. 

Statutory  References  Expanded 

The  informational  cites  at  the  end  of 
27  CFR  19.540.  20.2  and  20.161  are 
expanded  to  include  a  reference  to  the 
Foreign-Trade  Zones  Act. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  final  rule 
because  the  agency  was  not  required  to 
publish  a  general  notice  of  proposed 
rulemaking  under  5  U.S.C.  553  or  any 
other  law. 

Executive  Order  12291  *-    ■ 

In  compliance  with  Executive  Order 
12291.  ATP  has  determined  that  this 
final  rule  is  not  a  "major  rule"  since  it 
will  not  result  in:     ,       .  *    i 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96^11.  44 
U.S.C.  Chapter  35.  and  its  implementing 
regulations,  5  CFR  Part  1320.  are 
satisfied  because  reporting  requirements 
under  27  CFR  Part  20  (Distribution  and 
Use  of  Denatured  Alcohol  and  Rum) 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1512-0336.  Similarly, 
recordkeeping  requirements  under  27 
CFR  Part  20  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1512-0337. 

Administrative  Procedure  Act 

Since  this  final  rule  merely  extends 
existing  procedures  for  permit  and 
bonding  requirements  with  respect  to 
the  manufacture  of  articles  in  foreign- 
trade  zones,  it  is  found  to  be 
unnecessary  to  issue  this  final  rule  with 
notice  and  public  procedure  thereon 
under  5  U.S.C.  553(b).  or  subject  to  the 
effective  date  limitation  of  S  U.S.C. 
553(d). 


Drafting  Information 

The  principal  author  of  this  document 
is  Robert  Petrangelo  of  the  Distilled 
Spirits  and  Tobacco  Branch.  Bureau  of 
Alcohol.  Tobacco  and  Firearms. 

List  Of  Subjects 

27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Claims.  Chemicals.  Customs  duties  and 
inspection.  Electronic  fugds  transfers. 
Excise  taxes.  Exports.  Gasohol.  Imports. 
Labeling,  Liquors.  Packaging  and 
containers.  Puerto  Rico.  Reporting  and 
recordkeeping  requirements,  Research, 
Security  measures.  Spices  and 
flavorings.  Surety  bonds. 
Transportation,  Virgin  Islands, 
Warehouses,  Wine. 

27  CFR  Part  20 

Administrative  practice  and 
procedure.  Advertising,  Alcohol. 
Authority  delegations.  Chemicals, 
Claims,  Cosmetics,  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Transportation. 

27  CFR  Part  252 

Aircraft,  Alcohol  and  alcoholic 
beverages.  Armed  forces.  Authority 
delegations.  Beer.  Claims,  Excise  taxes. 
Exports.  Fishing  vessels.  Foreign-trade 
zones.  Labeling.  Liquors.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Vessels, 
Warehouses,  Wine  Issuance. 

Title  27  CFR  is  amended  to  read  as 
follows: 

PART  1»-{AMEND£D] 

1.  The  authority  citation  for  Part  19 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  81c.  1311:  26  U^.C. 
5001.  5002. '5004-5006.  5006.  5041.  5061.  5062. 
5066,  5101.  5111-5113,  5171-5173.  5175.  5176. 
5176-5181.  5201-5207.  5211-5215.  5221-5223. 
5231.  5232.  5235.  5236.  5241-5243,  5271-5273. 
5301,  5311-5313,  5362,  5370,  5373.  5501-5506. 
5551-5555.  5559.  5561.  5562.  5601.  5612.  5662. 
6001.  6065,  6109,  6302.  6311.  6676,  75ia  7805; 
31  U.S.C  9301.  9303.  9304.  9306. 

2.  Section  19.540(a).  and  the 
informational  cite  at  the  end  of  the 
section,  are  revised  to  read  as  follows: 

$19,540   Rsmoval  of  (toratursd  spirits  and 


(a)  Specially  denatured  spirits.  (1) 
Specially  denatured  spirits  withdrawn 
free  of  tax  under  S  19.536(d)  shall  be 
shipped  in  approved  containers  to  the 
consignee  designated  on  the  permit.  If 
such  spirits  are  for  export  or  for  transfer 
to  a  foreign-trade  zone  for  export  or  for 


storage  pending  exportation,  they  shall 
be  withdrawn  under  the  applicable 
provisions  of  Part  252  jf  this  chapter. 

(2)  Domestic  specially  denatured 
spirits  may  be  transferred  to  qualified 
users  located  in  a  foreign-trade  zone  for 
use  in  the  manufacture  of  articles  under 
the  applicable  provisions  of  Part  20  of 
this  chapter.  The  alcohol,  as  defined  in. 
27  CFR  Part  20,  in  domestic  specially 
denatured  spirits  must  be  produced 
entirely  in  the  United  States,  including 
Puerto  Rico. 

(3)  When  specially  denatured  spirits 
are  shipped  to  a  qualified  user,  dealer, 
or  an  applicant  or  prospective  applicant 
under  paragraph  (c)(2)(ii)  of  this  section, 
the  proprietor  shall  prepare  a  record  of 
shipment  in  accordance  with  S  19-779. 
Bulk  conveyances  used  to  transport 
specially  denatured  spirits  shall  be 
secured  in  accordance  with  the 
provisions  of  9  19.96. 

(46  Stat.  999.  as  amended.  72  Stat.  1302.  as 
amended.  1370.  as  amended  (19  U.S.C.  81c:  26 
U.S.C.  5214.  5271)) 

PART  20-{AMENOED] 

3.  The  authority  citation  for  Part  20  is 
revised  to  read  as  follows: 

Authority:  19  U.S.C.  81c:  26  U.S.C.  5001, 
5206.  5214.  5271-6275.  5311.  5552.  5555.  5607, 
6055.  7805. 

4.  Section  20.2  is  revised  and  an 
informational  cite  is  added  at  the  end  of 
the  section,  to  read  as  follows: 

§20.2    TwTitorial  sxtsnt 

(a)  .This  part  applies  to  the  several 
States  of  the  United  States,  the  District 
of  Columbia  and  to  denatured  spirits 
and  articles  coming  into  the  United 
States  from  Puerto  Rico  or  the  Virgin 
Islands. 

(b)  For  the  purposes  of  this  part, 
operations  in  a  foreign-trade  zone 
located  in  any  State  of  the  United  States 
or  the  District  of  Columbia  are  regulated 
in  the  same  manner  as  operations  in  any 
other  part  of  such  State  or  the  District  of 
Columbia,  with  the  exception  that  under 
this  part  only  domestic  denatured  spirits 
may  be  used  in  the  manufacture  of 
articles  in  a  forcign-trade  zone. 

(48  Stat.  999.  as  amended  (19  U.&C.  81c)) 

5.  Section  20.161(a)  and  the 
informational  cite  at  the  end  of  the 
section  are  revised  to  read  as  follows: 

S2ai91    wntNkawals  under  permit 

(a)  General.  The  permit,  Form  5150.9, 
issued  under  Subpart  D  of  this  part, 
authorizes  a  person  to  withdraw 
specially  denatured  spirits  from  the 
bonded  premises  of  a  distilled  spirits 
plant  or  a  dealer.  If  the  permittee  is 


located  in  a  foreign-trade  zone,  the 
permit  will  be  qualified  so  that  the 
permittee  may  obtain  domestic  specially 
denatured  spirits  only.  The  alcohol  in 
domestic  denatured  spirits  must  be 
produced  entirely  in  the  United  States, 
including  Puerto  Rico. 
• .      .  *        *    .    '*  .     * 

(19  VS.C.  81c;  Sec.  201.  Pub.  L  85-859,  72 
Slat.  1370,  at  amended.  1395,  as  amended  (26 
US.C.  5271.  5555)) 

PART  2S2-4AMENOED] 

6.  The  authority  citation  for  Part  252  is 
revised  to  read  as  follows: 

Audmily:  5  U.S.C.  552(a);  19  U.S.C.  81n, 
1309. 1311:  26  U.S.C.  5006,  5051, 6053,  5055, 
5056.  5062.  5066,  5114.  5173,  5175-5177,  5204- 
5207.  5214.  5223.  5301.  5354.  5362,  5367. 5370, 
5371.  5401,  5415,  5551,  5552.  5555.  6065.  7302, 
7805:  31  U.S.C  9301.  9303.  9304, 9306;  44 
U.S.C.  3504(h). 

7.  Section  252.30  is  revised,  to  rend  as  . 
follows: 

$2SZ30    Export  status. 

(a)  Distilled  spirits  and  wines 
manufactured,  produced,  bottled  in 
bottles  packed  in  containers,  or 
packaged  in  casks  or  o^er  bulk 
containers  in  the  United  States,  and 
beer  brewed  or  produced  in  the  United 
States  may  be  transferred  to  a  foreign- 
trade  zone  for  the  sole  purpose  of 
exportation,  or  storage  pending 
exportation.  Liquors  deposited  in  a 
foreign-trade  zone  under  this  part  solely 
for  such  purposes  are  considered  to  be 
exported.  Export  status  is  not  acquired 
until  application  on  Form  214  for 
admission  of  the  liquors  into  the  zone 
has  been  approved  by  the  district 
director  of  customs  under  the 
appropriate  provision  of  19  CFR  Chapter 
L  and  the  required  certification  of 
deposit  has  been  made  on  the  ATF  form 
prescribed  in  this  part. 

(b)  The  provisions  of  Subpart  H  of  this 
part  do  not  apply  to  specially  denatured 
spfrits  transferred  to  a  foreign-trade 
zone  for  use  in  the  manufacture  of 
articles  pursuant  to  the  provisions  of  19 
U.S.C.  81c(c).  Transfer  of  domestic 
specially  denatured  spirits  to  a  qualified 
user  in  a  foreign-trade  zone  is  made  free 
of  tax  under  the  provisions  of  Part  20  of 
this  chapter.  Such  transfer  does  not 
place  the  domestic  specially  denatured 
spirits  in  an  export  status. 

(48  Stat.  999.  as  amended  (10  U.S.C.  81c)) 

8.  The  informational  cite  following 

i  252.122  is  revised  to  read  as  follows: 

***** 

(Sec.  201 .  Pub.  L.  85-859.  72  Stat.  1360.  as 
amended  (26  U.S.C  5962)) 


Signed:  March  30, 1988. 
Slephea  E.  Hij^ns, 
Director. 

Approved:  April  14. 1988. 
|ohn  P.  Simpson. 

Acting  Assistant  Secretary  (Enforcement). 
[PR  Doc.  88-14885  Filed  7-1-68;  a-4S  am] 
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DEPARTMENT  OF  DEFEKKE 

Office  Of  the  Secretary 

32  CFR  Part  292 

Availability  to  the  Public  of  Defense 
Intelligence  Agency  Information 

AOENCV:  Defense  Intelligence  Agency, 
DOD. 

action:  Final  rule. 

StlMMARV.  This  final  rule  revi!<es  the 
Defense  Intelligence  Agency's  earlier 
version  of  this  part  which  implements 
the  Freedom  of  Information  Act.  as 
amended  (5  U.S.C.  552)  within  the  DIA. 
This  revision  supercedes  a  final  rule 
(Federal  Register.  Vol  51,  No.  181  at 
33035)  published  on  18  September  1986 
at  32  CFR  Part  292.  This  revision 
incorporates  changes  occasioned  by  the 
publication  of  DoD  5400.7-R,  the 
controlling  DoD  regulation  on  the  FOIA 
Program. 

EFFECrnfE  date:  July  5, 1988. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Robert  C.  Hardzog.  Freedom  of 
Information  and  Privacy  Act  Staff, 
Defense  Intelligence  Agency,  RTS-lB. 
Washington,  DC  20340-3299;  Telephone, 
202-373-3910.  3911,  or  autovon  243-3910. 

SUPPtEMENTARY  information: 

Subsection  (a)  of  the  Freedom  of 
bifomidtjon  act,  as  amended  (5  U.S.C. 
552),  requires  that  Federal  agencies 
publish  rules  "stating  the  time,  place, 
fees  (if  any),  and  procedures  to  be 
followed"  in  making  records  available  to 
the  public. 

The  Defense  Intelligence  Agency  has 
determined  that  this  revision  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291,  is  not  subject  to  the 
relevant  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  90-354), 
and  does  not  contain  reporting  or 
recordkeeping  requirements  under  the 
criteria  of  the  Paperwork  Reduction  Act 
ofl880(Pub.L9&-511). 

List  of  Subjects  in  32  CFR  Part  292 

Freedom  of  information. 

Accordingly,  Part  292  of  32  CFR  is 
revised  to  read  as  follows: 


PART  292— AVAILABILITY  TO  THE 
PUBLIC  OF  DEFENSE  miELLIQEtlCE 
AGENCY  (DAI)  INFORMATION 

292.1  Purpose. 

292.2  Applicability. 

292.3  Indices. 

292.4  Basic  policy. 

292.5  Spedfic  policy. 

292.6  How  the  public  submits  requests  for 
records. 

292.7  FOIA  exemptions. 

292.8  Filing  an  appeal  for  refusal  to  make 
records  available. 

292.9  Responsibilities. 

Authority:  5  U.S.C  552. 

S  292.1    Purpose. 

This  part  implements  the  "Freedom  of 
Information  Act  (FOL\),"  5  U.S.C  552, 
as  amended,  within  the  DIA  and 
outlines  policy  governing  release  of 
records  to  the  public. 

§292.2    ApplicabNIty. 

The  provisions  of  this  part  apply  to  all 
DIA  elements,  and  govern  the  public 
release  of  records  of  these  elements. 
This  part  is  effective  on  July  5. 1988. 

S  292.3    Indices. 

The  DIA  does  not  originate  final 
orders,  opinions,  statements  of  policy, 
interpretations,  staff  manuals  or 
instructions  that  affect  members  of  the 
public  of  the  type  covered  by  the 
indexing  requirement  of  5  U.S.C.  552 
(a)(2)  or  required  to  be  published  for  the 
guidance  of  the  public  under  5  U.S.C  552 
(aj(l).  The  Director.  DIA.  has  therefore 
determined,  pursuant  to  pertinent 
statutory  and  Executive  Order 
requirements,  that  it  is  unnecessary  and 
impriacticable  to  publish  an  index  of  the 
type  required  by  5  U.S.C.  552  as 
amended. 

292.4    Basic  policy. 

(a)  Upon  receipt  of  a  written  request, 
the  DIA  will  release  to  the  public 
records  concerning  its  operations  and 
activities  which  are  rightfully  public 
information.  Generally,  information, 
other  than  that  exempted  by  5  U.S.C. 
552(b),  will  be  provided  to  the  public. 
The  following  policy  will  be  followed  in 
the  conduct  of  this  program. 

(1)  The  provisions  of  the  FOIA,  as 
implemented  by  DoD  5400.7-R  and  this 
part,  will  be  supported  in  both  letter  and 
spirit. 

(2)  Requested  records  will  be  withheld 
only  when  a  significant  and  legitimate 
governmental  purpose  is  served  by 
withholding  them.  Records  which 
require  protection  against  unauthorized 
release  in  the  interest  of  the  national 
defense  or  foreign  relations  of  the 
Uidted  States  %viU  not  be  provided. 
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(G)  Requests  from  Members  of 
Con;;ress  will  be  governed  by  DoD 
SAWA.  from  the  General  Accounting 
Office  by  DoD  7650.1.  and  from  other 
agc^ncies  and  courts  by  DoD  5400.7-R. 

(4)  Records  will  not  be  withheld  solely 
because  their  release  might  result  in 
criticism  of  DoD  or  this  Agency. 

(5)  The  applicability  of  the  FOIA 
depends  on  the  existence  of  an 
"identifiable  record"  (5  U.S.C.  552 
(a)(3)).  Accordingly,  if  the  DIA  has  no 
record  containing  information  requested 
by  a  member  of  the  public,  it  is  under  no 
obligation  to  compile  information  to 
create  such  a  record. 

(6)  The  mission  of  the  DIA  does  not 
encoT.pass  regulatory  or  " 
decisionmaking  mattera  in  the  sense  of  a 
public  use  agency;  therefore,  extensive 
reading  room  material  tot  the  general 
public  is  not  available.  However, 
unclassified  DIA  regulations  and  related 
material  have  been  placed  in  the  joint 
reading  room  managed  by  DoD  Public 
Affairs. 

(7)  Pursuant  to  S  U.S.C  S52(a)(4)(A) 
fees  may  apply  with  regard  to  services 
rendered  the  public  under  the  Freedom 
of  Information  Act.  With  regard  to  fees, 
the  specificguidance  of  Dod.  as  set  forth 
in  DoD  Regulation  S400.7-R.  will  be 
followed.  This  schedule  of  fees  is  found 
at  S  286.60  et  aeq.  Remittances  will  be 
personal  check  or  bank  draft  on  a  bank 
in  the  United  States  or  by  U.S.  postal 
money  order.  Remittances  will  be  made 
payable  to  the  'Treasurer  df  the  United 
States"  and  forwarded  to  the  address 
Tisted  in  9  292.6(b). 

(b)  This  basic  policy  is  subject  to  the 
exemptions  recognized  in  5  U.S.C.  552(b) 
and  discussed  in  5  292.7  of  this  part. 
Even  where  denial  is  authorized  by  5 
U.S.C.  552(b)  and  §  292.7  of  this  part, 
requested  records  will  be  provided  if  no 
significant  and  legitimate  Government 
purpose  is  served  by  withholding  them. 

§292.5    SpecHIc  poHcy. 

(a)  Definition  of  a  Record.  The 
products  of  data  compilation,  regardless 
of  physical  form  or  characteristics,  made 
or  received  by  the  DIA  in  connection 
with  the  transaction  of  public  business 
and  preserved  by  the  DIA  primarily  as 
evidence  of  the  organization,  policies, 
functions,  decisions,  or  procedures  of 
this  Agency. 

(b)  The  following  are  not  included 
within  the  deflnition  of  the  word 
"record:" 

(1)  Library  or  museum  material  made, 
acquired,  and  preserved  solely  for 
reference  or  exhibition. 

(2)  Objects  or  articles,  such  as 
structures,  furniture,  paintings,  sculptert, 
tliree-dimensional  models,  vehicles  and 


equipment,  whatever  their  historical 
value  or  value  as  evidence. 

(3)  Commercially  exploitable 
resources,  including  but  not  limited  to: 

(i)  Maps,  charts,  map  compilation 
manuscripts,  map  research  materials 
and  data,  if  not  created  or  used  as 
primary  sources  of  information,  about 
organizations,  policies,  functions, 
decisions,  or  procedures  of  a  DoD 
Component. 

(ii)  Computer  software  and  related 
software  documentation,  if  not  created 
or  used  as  primary  sources  of 
information  about  organizations, 
policies,  functions,  decisions,  or 
procedures  of  a  DoD  Component  (This 
does  not  include  the  underlying  data 
which  is  processed  and  produced  by 
such  software  and  tvhlch  may  in  tome 
instances  be  stored  with  the  software). 

(4)  Unaltered  publications  and 
processed  documents,  such  as     . 
regulations,  manuals,  maps,  charts,  and 
related  geophysical  materials,  that  are 
available  to  the  public  through  an 
established  distribution  system  with  or 
without  diarges. 

(5)  Any  thiirig  that  is  not  a  tangible  or 
doctunentary  record,  such  as  an 
individual's  memory  or  bra^ 
communication. 

(6)  Personal  notes  of  an  individual  not 
subject  to  Agency  creation  or  retention 
requirements,  created  and  maintained 
primarily  for  the  convenience  of  an 
Agency  employee,  and  not  distributed  to 
other  Agency  employees  for  their  . 
ofHcial  use. 

(7)  Information  stored  within  a 
computer  for  which  there  is  no  existing 
computer  program  or  printout. 

(c)  TTie  prior  application  of  FOR 
OFFICIAL  USE  ONLY  (FOUO)  markings 
is  not  conclusive  basis  for  withholding  a 
record  that  is  requested  under  the  FOIA. 
When  such  a  record  is  requested,  the 
information  in  it  will  be  evaluated  to 
determine  whether,  under  current 
circumstances,  FOIA  exemptions  apply 
and  whether  a  significant  and  legitimate 
Government  purpose  is  served  by 
withholding  the  record  or  portions  of  it. 

(d)  A  record  must  exist  and  be  in  the 
possession  or  control  of  the  DIA  at  the 
time  of  the  request  to  be  considered 
subject  to  this  regulation.  There  is  no 
obligation  to  create,  compile,  or  obtain  a 
record  to  satisfy  an  FOIA  request 

(e)  Identification  of  the  Record.  (1) 
Identification  of  the  record  desired  is  the 
responsibility  of  the  member  of  the 
public  who  requests  a  record.  The 
requester  must  provide  a  description  of 
the  desired  record  that  enables  the  DIA 
to  locate  the  record  with  a  reasonable 
amount  of  effort  The  Act  does  not 
authorize  "fishing  expeditions."  When 
the  DIA  receives  a  request  that  does  not 


"reasonably  describe"  the  requested 
record,  it  will  notify  the  requester  bf  the 
defect  The  defect  should  be  highlighted 
in  a  spcificity  letter,  asking  the  requestet 
to  provide  the  type  of  information 
outlined  below.  This  Agency  is  not 
obligated  to  act  on  the  request  until  the 
requester  responds  to  the  specificity 
letter.  When  practicable,  the  DIA  will 
offer  assistance  to  the  requester  in 
identifying  the  records  sought  and  in 
reformulating  the  request  to  reduce  the 
burden  on  the  Agency  in  complying  with 
the  Act 

(2)  The  following  guidelines  are 
provided  to  deal  with  "fishing 
expedition"  requests  and  are  based  on 
the  principle  of  reasonable  effort 
Descriptive  information  about  a  record 
may  be  divided  into  two  broad 
categories. 

(i)  Category  I  is  file-related  and 
includes  information  such  as  type  of 
record  (for  example,  memorandum), 
title,  index  citation,  subject  area,  date 
the  record  was  created,  and  originator. 

(ii)  Category  U  is  event-related  and 
includes  the  circumstances  that  resulted 
in  the  record  being  created  or  the  date 
and  circumstances  surrounding  the 
event  the  record  covert. 

(3)  Generally,  a  record  is  not 
reasonably  described  unless  the 
description  contains  sufficient  Category 
I  information  to  permit  the  conduct  of  an 
organized,  non-random  search  based  on 
the  DIA's  filing  arrangements  and 
existing  retrieval  systems,  or  unless  the 
record  contains  sufficient  Category  II 
inforlnation  to  permit  inferences  of  the 
Category  I  elemenW  needed  to  condtict  ' 
such  a  search. 

(F)  Requests  for  records  may  be 
denied  only  when  the  official  designated 
in  S  292.9  determines  that  such  denial  is 
authorized  by  this  part  and  the  Freedom 
of  Information  Act  (5  U.S.C.  552). 

(g)  Initial  availability,  releasability, 
and  cost  determinations  will  normally 
be  made  within  10  working  days  of  the 
date  on  which  a  written  request  for  an 
identifiable  record  is  received  by  the 
DIA.  If,  due  to  unusual  cinnunstances. 
additional  time  is  needed,  a  written 
notification  of  the  delay  will  be 
forwarded  to  the  requester  within  the  10 
working  days  period.  This  notification 
will  briefly  explain  the  cirtkunstances 
for  the  delay  and  indicate  the 
anticipated  date  for  a  substantive 
response.  The  period  of  delay,  by  law, 
may  not  exceed  10  additional  working 
days. 

S2924   HowthapuMctubmitsraqUMts 
fori 


(a)  Requests  to  obtain  copies  of 
records  must  be  made  in  writing.  Hie 
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request  should  contain  at  least  the 
following  information: 

(1)  Reasonable  identification  of  the 
desired  record  as  specified  in  292.5, 
including  (if  known)  title  or  description, 
date,  and  the  issuing  ofTice. 

(2)  With  respect  to  matters  of  official 
records  concemlnig  civilian  or  military 
personnel,  the  first  name,  middle  name 
or  initial,  aumame.  date  of  birth,  and 
social  security  number  of  the  individual 
concerned,  if  known. 

.  (b)  Persons  desiring  records  should 
direct  inquiry  to: 

Defense  Intelligence  Agency 
ATTN;  RTS-IB 

Freedom  of  Information  Act  Office 
Washington,  DC  20340-3299 

S  292.7    FCMA  exwnptiona. 

The  following  types  of  records  may  be 
withheld  in  whole  or  in  part  fit>m  public 
disclosure  unless  othewise  prescribed 
by  law. 

(a)  Exemption  (b)(1).  Those  properly 
and  currently  classified  in  the  interest  of 
national  defense  or  foreign  policy,  as 
specifically  authorized  under  the  Criteria 
estabhsbed  by  foacutive  Order  and 
implemented  by  regulations,  such  as 
DoD  5200.1^.  Although  material  is  not 
classified  at  the  time  of  the  FOIA 
request  a  classification  review  may  be 
undertaken  to  determine  whether  the 
information  should  be  classified. 

(b)  Exemption  (b)(2).  lliose  containing 
or  constituting  rules,  regulations,  orders, 
manuals,  directives,  and  instructions 
relating  to  the  internal  rules  or  practices 
of  the  DIA  if  their  release  to  the  public 
would  substantially  hinder  the  effective 
performance  of  a  significant  function  of 
the  DoD,  and  they  do  not  impose 
requirements  directly  on  the  general 
public. 

[v]  Exemption  (b)(3).  Titow 
concerning  matters  that  a  statute 
specifically  exempta  from  disclosure  by 
terms  that  permit  no  discretion  on  the 
issue,  or  in  accordance  with  oiteria 
established  by  that  statute  for 
withholding  or  referring  to  particular 
types  of  matters  to  be  withheld. 

(d)  Exemption  (b)(4).  Those  containing 
trade  secrets  or  commercial  or  financial 
information  that  the  DIA  receives  from  a 
person  or  organization  outside  the 
Government  with  the  understandizig  that 
the  information  or  record  will  be 
retained  on  a  privileged  or  confidential 
basis  in  accordance  with  the  customary 
handling  of  such  records.  Records  within 
the  exemption  must  contain  trade 
secrets  or  commercial  or  financial 
records  the  disclosure  of  which  is  likely 
to  cause  substantial  harm  to  the 
competitive  position  of  the  source 
providing  the  information,  impair  the 
Government's  ability  to  obtain 


necessary  information  in  the  future,  or  - 
impair  some  other  legitimate  - 
Government  interest 

(e)  Exemption  (b)(5).  Those 
concerning  hiternal  advice, 
recommendations,  and  subjective 
evaluations,  as  contrasted  with  factual 
matters,  that  are  reflected  in  records 
pertaining  to  the  decisionmaking 
process  of  an  agency,  whether  yvithin  or 
among  agencies  or  within  or  among  DoD 
components. 

(f)  Exemption  (b)(6).  Information  in 
personnel  and  medical  files,  as  well  as 
similar  personal  information  in  other 
files,  that  if  disclosed  to  the  requester, 
would  result  in  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(g)  Exemption  (b)(7).  Those 
investigative  records  compiled  for  the 
purpose  of  enforcing  civil,  criminal,  or 
military  law,  including  the 
implementation  of  Executive  Orders  or 
regulations  issued  pursuant  to  law. 

§292J    Filbig  an  appeal  for  rrfusal  to 
inaka  racords  i 


(5)  The  response  shall  advise  the 
requester  of  the  right  to  judicial  review. 


(a)  A  requester  may  appeal  an  initial 
decision  to  withhold  a  record.  Appeals 
should  be  addressed  to: 

.  Director 
Defense  Intelligence  Agency 
ATTN:  RTS-1  (FOIA) 
Washington,  DC  20340-3299 

(b)  Final  determination  on  appeals 
normally  will  be  made  within  20 
working  days  of  receipt  of  the  appeal  at 
the  above  address.  If  additional  time  is 
needed  to  decide  the  appeal  because  of 
unusual  circumstances,  the  final 
determination  may  be  delayed  for  the 
number  of  working  days,  not  to  exceed 
10,  which  were  not  utilized  as  additional 
time  for  responding  to  the  initial  request 

(c)  When  an  appeal  is  denied,  the 
requester  will  be  apprised  of  the 
following: 

(1)  The  basis  for  the  refusal  shall  be 
explained  to  the  requester,  in  writing, 
both  with  regard  to  the  applicable 
statutory  exemption  or  exemptions 
invoked  under  provisions  of  this  part. 

(2)  When  the  final  refusal  is  based  in 
whole  or  in  part  on  a  seouity 
classification,  the  explanation  shall ' 
include  a  determination  that  the  record 
meets  the  criteria  and  rationale  of  the 
governing  Executive  Order,  and  that  this 
determination  is  based  on  a 
declassification  review. 

(3)  The  final  denial  shall  include  the 
name  and  title  or  position  of  the  official 
responsible  for  the  denial. 

(4)  The  response  shall  advise  the 
requester  with  regard  to  denied 
information  whether  or  not  any 
reasonably  segregable  portions,  were 
found. 


S292J 

When  a  request  of  material  is    ; 
received,,  the  following  will  apply: 

(a)  RTS-IB 

(1)  Receives  requests  and^assigns 
tasking. 

(2)  Maintains  appropriate  suspenses 
and  authorizes  all  extensions  of 
response  time. 

(3)  Acts  as  the  responsible  operating 
office  for  all  Agency  actions  related  to 
the  FOL\. 

(4)  Drafts  and  transmits  responses  on: 
(i)  The  release  of  records  and/or 

information. 

(ii)  Obtaining  supplemental 
information  fit>m  the  requester. 

(iii)  Informing  the  requester  of  any 
fees  required. 

(iv)  The  transfer  to  another  element  or 
agency  of  the  Ifiitial  request. 

(5)  Fulfills  the  aimual  reporting 
requirement  and  maintains  appropriate 
records. 

(6)  Acts  as  the  responsible  official  for 
all  initial  denials  of  access  to  the  public. 

(b)  All  DIA  elements: 

(1)  W^en  identified  by  RTS-lB  as  the 
Office  of  Primary  Responsibility  {OV9) 
wiU: 

(i)  Seardi  files  for  any  relevant 
records,  and/or 

(ii)  Review  records  for  possible  public 
release  within  the  time  constraints 
assigned,  and 

(iii)  Prepare  a  documented  response  in 
all  cases  of  nonrelease. 

(2)  All  employees  are  required  to  read 
this  part  to  ensure  familiarity  with  the 
requirements  of  the  FOIA  as 
implemented. 

(c)  The  General  Counsel. 

(1)  Ensures  uniformity  in  the  FOIA 
legal  positions  within  the  DIA  and  with 

Dod; 

(2)  Secures  coordination  when 
necessary  with  the  DoD  General 
Counsel  on  denials  of  public  requests. 

(3)  Acts  as  the  focal  point  in  all 
judicial  actions. 

(4)  Reviews  all  final  denials. 

(d)  The  Director,  and  on  his  behalf  the 
Deputy  Director  or  Executive  Director. 

(1)  Exercises  overall  staff  supervision 
of  the  FOIA  activities  of  the  Agency. 

(2)  Acts  as  the  responsible  officials  for 
all  denials  of  appeals. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

)unel6,1988. 

|FR  Do&  88-14948  Filed  7-1-88: 8:45  am] 

•tUJNO  COOC  M10-01HI. 
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DEPARTMENT  OF  THE  INTERIOR 

Netlonal  Par1(  Service  ^ 

36  CFR  Part  9 

Mining  and  Mining  Claims 

agency:  Natipnal  Park  Service.  Interior. 

action:  Final  rule. 

summary:  This  final  rulemaking  revised 
existing  National  Park  Service 
regulations  at  36  CFR  Part  9.  Subpart  A. 
These  regulations  govern  tiie  exercise  of 
mineral  rights  within  National  Park 
System  units  in  connection  with 
patented  and  valid  unpatented  mining 
claims  held  under  the  Mining  Law  of 
1872.  The  existing  regulations  were 
promulgated  in  1977.  This  revision  is 
intended  to  clarify  the  scope  of  the 
regulations  and  the  relationship  of  these 
regulations  to  regulations  governing 
access  in  Alaska  at  43  CFR  Part  38. 
EFFECTIVE  DATE:  August  4.^988. 
FOR  FURT>«eR  INFORMATION  CONTACT: 
Ms.  Carol  McCoy.  Land  Resources 
Division  (660).  National  Park  Service, 
P.O.  Box  37127.  Washington.  DC  20013- 
3127.  (202)  523-S12a 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rulemaking  was  published  in 
the  Fedmal  Register  on  April  3. 1987, 
with  a  45-day  public  comment  period  (52 
FR  10866).  On  May  29, 1987,  the  National 
Park  Service  published  a  notice  in  the 
Federal  Ra«M*r  extending  the  public 
comment  period  until  June  29. 1987  (52 
FR  19689).  The  National  Park  Service 
extended  the  public  comment  period  a 
second  time  until  September  4, 1987  (52 
FR  28850). 

During  the  public  comment  period. 
timely  written  comments  were  received 
from  81  sources:  8  corporations.  8 
organizations,  1  State  governmental 
agency.  1  State  legislator,  and  63 
individuals.  Several  of  these  sources 
submitted  comments  on  the  proposed 
rule  more  than  once. 

In  general,  comments  received  from 
owners  of  mining  claims  or  persons 
involved  in  the  mining  industry  opposed 
the  rule.  Comments  received  from 
environmental  organizations  and  over 
half  of  the  individuals  supported  the 
proposed  revision  to  36  CFR  9.1  but 
were  critical  of  proposed  36  CFR  9.3(d) 
that  states  that  access  across  Alaska 
National  Park  System  units  to  claims  is 
governed  by  the  regulations  at  43  CFR 
Part  36.  A  section  by  section  discussion 
of  the  public  comments  follows. 

Section  9.1    Purpose  and  scope. 

Thirty-one  conunenters  questioned  the 
authority  of  the  National  Park  Service  to 
regulate  patented  mining  claims  in 


National  Park  System  units.  In  response, 
the  Mining  in  the  Parks  Act  (16  U.S.C. 
1901)  explicitly  directed  the  Secretary  of 
the  Interior  to  regulate  "all  activities 
resulting  from  the  exercise  of  valid 
existing  mineral  rights  on  patented  or 
unpatented  mining  claims  within  any 
area  of  the  National  Park  System*  *  *" 
(16  U.S.C.  1902).  without  regard  to  when 
the  claims  were  located  or  patented.  The 
Congress  did  not  modify  this  direction 
wfith  the  passage  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3101,  et  seq.). 

In  1977.  pursuant  to  the  Mining  in  the 
Parks  Act.  the  National  Park  Service 
promulgated  its  current  regulations 
contained  at  36  CFR  Part  9.  Subpart  A 
governing  mineral  development  of 
patented  and  valid  unpatented  claims. 
The  proposed  revision  at  36  CFR  9.1 
made  clear  that  these  regulations  govern 
all  operations  within  National  Park 
System  units  resulting  from  the  exercise 
of  valid  mineral  rights  to  mining  claims, 
without  regard  to  how  access  is  gained 
to  the  claims.  Under  36  CFR  9.2(b) 
"operations"  is  defined  to  include  "•  •  * 
all  activities  and  uses.  *  *  *  regardless 
of  whether  such  activities  and  uses  take 
place  on  Federal,  Slate  or  private 
lands." 

The  proposed  language  at  36  CFR  9.1 
was  designed  to  add^ss  any  confusion 
that  may  have  resulted  from  the 
Department  of  the  Interior's  September 
4. 1988.  rulemaking  (51  FR  31619)  at  43 
CFR  Part  36,  governing  transportation 
and  utility  systems  and  access  in  Alaska 
pursuant  to  Title  XI  of  ANILCA. 
ANILCA  guarantees,  subject  to 
reasonable  regulations,  adequate  and 
feasible  access  to  inholdings.  including 
vaUd  mining  claims,  within  or 
effectively  surrounded  by  National  Park 
and  other  conservation  system  unit 
lands  in  Alaska.  ANILCA  also  provides 
temporary  access  across  conservation 
system  units  to  State  or  private  lands 
outside  such  units. 

In  accordance  with  Title  XI  of 
ANILCA,  the  National  Park  Service 
promulgated  interim  regulations  at  36 
CFR  13.10-15  on  June  17. 1981.  governing 
access  within  and  across  National  Park 
System  units  in  Alaska.  Those 
r^ations^at  36  CFR  13.15(d)(1),  stated 
that  "*  •  •  no  plan  of  operations  is 
required  for  patented  claims  where 
access  is  not  across  federally-owned 
parklands."  The  Departmental 
rulemaking  of  September  4. 1986.  at  43 
CFR  Part  38  repealed  all  of  the  36  CFR 
13.15(d).  Since  ANILCA  does  not  amend 
the  Mining  in  the  Parks  Act,  the 
Department  determined  that  there  was 
no  basis  for  the  exception  at  36  CFR 
13.15(d)(1).  Thus,  the  provisions  of 
former  36  CFR  13.t5(d)  no  longer  apply. 


Several  conunenters  concluded  that 
the  clarification  regarding  36  CFR 
13.15(d)(1)  adversely  affects  proposed 
mining  operations  because  such 
operations  would  no  longer  be  exempt 
from  the  plan  of  operations 
requirements  of  36  CFR  Part  9.  Subpart 
A.  However,  the  National  Park  Service 
knows  of  no  operators  who  have  or 
would  have  qualified  for  the  exemption 
at  former  36  CFR  13.15(d)(1),  even  if  that 
regulation  had  not  been  removed. 

Two  commenters  stated  that  the 
proposed  change  to  36  CFR  Part  9, 
Subpart  A  could  affect  the  subsurface 
estate  owned  by  Native  Regional 
Corporations  in  National  Park  System 
units  in  Alaska.  The  36  CFR  Part  9. 
Subpart  A  regulations  do  not  govern 
mineral  activities  in  connection  with 
Native  Corporation-owmed  subsurface 
mineral  rights  established  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act  (43  U.S.C  1601  etseq.).  Rather,  the 
36  CFR  Part  9.  Subpart  A  regulations 
govern  mineral  development  in  National 
Park  System  units  in  connection  with 
mineral  rights  established  under  the 
Mining  Law  of  1872  (30  U.S.C  28  et  seq.). 

Forty-six  commenters  supported  the 
revision  to  36  CFR  9.1  because  they  said 
Congress  cleariy  intended  the  Secretary 
to  regulate  all  mining  activities  in 
National  Park  System  units  in 
connection  with  mining  claims, 
including  patented  claims. 

In  conclusion,  the  Service  is  finalizing 
the  language  of  §  9.1  as  proposed. 

Section  9.3    Access  permits. 

Forty-six  commenters  expressed  a 
negative  opinion  on  proposed  i  9.3(d). 
Proposed  §  9.3(d)  sought  to  clarify  the 
relationship  of  the  regulations  at  36  CFR 
Part  9,  Subpart  A  and  43  CFR  Part  36.  In 
promulgating  43  CFR  Part  36,  the 
Department  stated  that  all  access  in 
conser\ation  system  units  in  Alaska 
would  be  governed  by  those  regulations. 
As  a  result,  the  National  Park  Service 
stated  in  its  proposed  rule  that,  in 
Alaska,  an  operator's  access  to  a  claim 
within  or  outside  a  unit  is  governed  by 
43  CFR  Part  36  and  thus  S  9.3  (a),  (b)  and 
(c)  are  Inapplicable. 

The  commenters  correctly  pointed  out 
that  the  Mining  in  the  Parks  Act  and  the 
regulations  at  36  CFR  Part  9.  Subpart  A 
govern  all  mining  activities  in  National 
Park  System  units  in  connection  with 
mining  claims.  The  commenters. 
therefore,  concluded  that  36  CFR  Part  9. 
Subpart  A  should  govern  access  to 
claims  in  Alaska  National  Park  System 
units  just  as  36  CFR  Part  9,  Subpart  A 
governs  access  to  claims  in  units  outside 
Alaska.  The  conunenters  requested  that 
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the  National  Park  Service  delete  or 
modify  proposed  36  CFR  9.3(d). 

The  National  Park  Service  has 
considered  this  issue  and  decided  that 
the  proposed  regulation  at  36  CFR  9.3(d) 
is  necessary  to  make  the  mining 
regulations  consistent  with  the 
Department's  Title  XI  regulations  at  43 
CFR  Part  36.  A  detailed  explanation  of 
the  rationale  for  36  CFR  9.3(d)  and  its 
practical  effect  follows. 

Access  for  In  holders.  Title  XI  of 
ANILCA  provides  a  right  of  adequate 
and  feasible  access  for  economic  and 
other  purposes  to  inholdings  in 
conservation  system  units,  including 
National  Park  System  units,  in  Alaska, 
subject  to  reasonable  regulations  (16 
U.S.C.  3170(b)).       . 

On  September  4, 1986,  the  Department 
promulgated  regulations  at  43  CFR  Part 
36  that  govern  all  access  across  Alaska 
National  Park  System  units,  pursuant  to 
ANILCA  and  the  National  Park  Service 
Organic  Act  (16  U.S.C.  3).  These 
regulations  at  43  CFR  36.10  govern 
"adequate  and  feasible"  access  to 
inholdings  within  National  Park  System 
units  in  Alaska.  ANILCA  and  the  Title 
XI  rulemaking  explicitly  include  mining 
claims  as  inholdings  (43  CFR 
36.10(a)(4)).  Moreover,  the  right  of 
"adequate  and  feasible  access"  to  an 
inholding  is  a  right  not  simply  to  ingress 
and  egress,  but  a  right  to  construct 
larger  systems,  such  as  those  defined  in 
43  CFR  36.2(p).  (See  51  FR  31624.) 

Under  the  43  CFR  Part  36  regulations, 
an  operator,  as  an  inholder.  may  secure 
access  to  a  claim  if  the  desired  access  is 
affirmatively  provided  for  by  the 
regulations.  Or.  if  the  operator  requires 
more  extensive  access  than  that 
provided  affirmatively  under  the  43  CFR 
Part  36  regulations,  the  operator  may 
seek  that  access  by  filing  a  Standard 
Form  (SF)  299  for  a  right-of-way  permit. 
For  operators  on  mining  claims  that  are 
inholdings,  the  regulations  provide  that 
the  operator  may  file  a  proposed  plan  of 
operations,  pursuant  to  36  CFR  Part  9, 
Subpart  A  as  the  application  for  access, 
in  lieu  of  a  SF  299.  However,  the 
regulations  do  not  require  that  operators 
file  plans  of  operations  prior  to  applying 
for  or  obtaining  a  right-of-way  permit  for 
access  to  a  claim,  llius.  it  is  possible 
that  an  operator  in  an  Alaska  National 
Park  System  unit  may  file  a  SF  299  for  a 
right-of-way  permit  for  access  without 
first  submitting  a  proposed  plan  of 
operations  under  36  CFR  Part  9,  Subpart 
A. 

The  forty-six  commenters  objected  to 
operators  Independently  gaining  access 
to  a  mine  on  a  claim  under  43  CFR  Part 
36,  without  first  having  an  NPS 
approved  plan  of  operations.  For 
example,  an  operator  intending  to  mine 


on  a  claim  may  wish  to  bring  heavy  ^  ■  . 
equipment  to  a  claim,  or  construct  a 
road  or  powerline  to  a  claim  under  the 
regulations  at  43  CFR  Part  36,  even 
though  the  operator  has  no  assurance 
that  the  National  Park  Service  will 
subsequently  approve  operations  on  the 
claim.  Since  the  operator  may  not 
conduct  any  "operations"  on  the  claim 
without  an  approved  plan,  the  heavy 
equipment,  road  or  powerline  are  of 
little  value  for  mining  the  claim. 
Moreover,  such  access  may  result  in 
unnecessary  disturbance  to  parte 
resources. 

The  43  CFR  Part  36  regulations  are 
written  to  prevent  the  tj'pe  of  situations 
described  above.  The  regulations 
provide  that  an  inholder's  application 
for  a  right-of-way  permit  is  tied  to  the 
use  that  the  inholder  intends  for  the 
inholding  (43  CFR  38.10(c)(2)).  The 
regulations  further  require  that  before 
issuing  a  right-of-way  permit  to  the 
inholder,  the  National  Park  Service  must 
determine,  among  other  things,  that  the 
method  of  access  sought  is  necessary 
"to  accomplish  the  applicant's  land  use 
objective"  (43  CFR  36.10(e)).  If  the 
National  Park  Service  determines  that 
the  proposed  method  of  access  sought  in 
the  application  is  not  necessary  for  that 
objective,  the  National  Park  Service 
must  specify  an  alternative  route  or 
method  of  access  that  will  provide  the 
inholder  with  adequate  and  feasible 
access  (43  CFR  36.10(e)(2)). 

Access  to  Claims  Outside  National 
Park  System  Units.  The  regulations  at  43 
CFR  Part  36  also  provide  access  to 
claims  in  Alaska  that  lie  outside 
National  Park  System  units  and  that  are 
not  inholdings  as  defined  by  43  CFR 
36.10(a)(4). 

Operators  on  claims  outside  National 
Park  System  units  in  Alaska  may  apply 
for  temporary,  short-term  access  across 
Federal  lands  in  the  unit,  if  such  access 
does  not  require  permanent  facilities  (43 
CFR  30.12).  Such  operators  need  not 
submit  a  proposed  plan  of  operations 
under  36  CFR  Part  9.  Subpart  A  to  gain  a 
permit  for  access  across  lands  in  the 
National  Park  System  unit  in  Alaska. 

Outside  Alaska,  the  provisions  of  36 
CFR  9.3(c)  continue  to  govern  access 
across  lands  in  a  National  Park  System 
unit  to  claims  outside  the  unit.  The 
regulations  at  36  CFR  9.3(c)  limit  such 
access  to  foot,  pack  animal  or 
designated  road.  To  gain  access  by 
designated  road,  the  operator  must 
possess  an  NPS  approved  plan  of 
operations  covering  the  access  that  Is 
proposed,  routes,  times,  fi-equencies,  and 
methods  of  ingress  and  egress. 
Additionally,  the  operator  must  post  a 
bond. 


In  conclusion,  the  National  Park 
Service  has  determined  that  proposed 
S  9.3(d]  is  necessary  and  adopts  it 
through  this  final  rulemaking. 

Federal  Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  regulation  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19, 1981),  46  FR  13193,  and 
certifies  that  this  regulation  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  eoi  et  seq.). 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4331,  et  seq.),  the 
Nati(MiaI  Park  Service  prepared  an 
environmental  assessment  on  the 
proposed  rulemaking  and  made  it 
available  to  the  public  upon  request. 
Because  the  language  contained  In  this 
final  rulemaking  mirrors  the  language 
contained  in  the  proposed  rulemaking, 
no  additional  analysis  was  needed  to 
comply  with  NEPA.  Based  on  the 
assessment,  the  National  Park  Service 
has  concluded  that  the  implementation 
of  this  final  rule  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  The  assessment  is 
on  file  in  the  Land  Resources  Division 
offices  of  the  National  Park  Service: 
Room  3223, 1100  L  Street  NW., 
Washington,  DC  (P.O.  Box  37127,  WASO 
660,  Washington,  DC  20013-7127);  and 
12795  West  Alameda  Parkway,  Room 
221.  Denver,  Colorado  (P.O.  Box  25287. 
Denver,  Colorado  80225)  and  at  the 
National  Park  Service  Alaska  Regional 
Office.  2525  Gambell  Street.  Room  206. 
Anchorage,  Alaska  99503. 

List  of  Subjects  in  36  CFR  Part  9   . 

Environmental  protection.  Mines, 
National  Parks,  Oil  and  gas  exploration. 
Public  lands — Minerals  resources.  Public 
lands — Right-of-way. 

For  reasons  set  out  in  the  preamble. 
Title  36,  Chapter  I.  Part  9,  Subpart  A  of 
the  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  9— {AMENDED] 

1.  The  authority  citation  for  Part  9 
continues  to  read  as  follows: 

Authority:  Mining  Law  of  1872  (R.S.  2319; 
30  U.S.C.  21  el  seg.y.  Act  of  August  25, 1916 
(39  Slat.  535.  as  amended;  16  U.S.C.  1  et  seq.]; 
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Act  of  September  28, 1976  (90  Stat.  1342;  16 
U.S.C.  1901  et  seq.]. 

2.  Section  9.1  is  revised  to  read  as 
follows: 

99.1    PurpoM  and  scop*. 

These  regulations  control  all  activities 
within  units  of  the  National  Park  System 
resulting  from  the  exercise  of  valid 
existing  mineral  rights  on  patented  or 
unpatented  mining  claims  without 
regard  to  the  means  or  route  by  which 
the  operator  gains  access  to  the  claim. 
The  purpose  of  these  regulations  is  to 
insure  that  such  activities  are  conducted 
in  a  manner  consistent  with  the 
purposes  for  which  the  National  Park 
System  and  each  unit  thereof  were 
created,  to  prevent  or  minimize  damage 
to  the  environment  or  other  resource 
values,  and  to  insure  that  the  pristine 
beauty  of  the  units  is  preserved  for  the 
benefit  of  present  and  future 
generations.  These  regulations  apply  to 
all  operations,  as  defined  herein, 
conducted  within  the  boundaries  of  any 
unit  of  the  National  Park  System. 

3.  Section  9.3  is  amended  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§  9.3    AcoMS  panntts. 

•  *  •  *  0 

(d)  In  units  of  the  National  Park 
System  in  Alaska,  regulations  at  43  CFR 
Part  36  govern  access  to  claims,  and  the 
provisions  of  36  CFR  9.3  (a),  (b)  and  (c) 
are  inapplicable. 

Dated.  May  24. 198a 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  88-15022  Filed  7-1-88;  6;4S  am] 

BILUNG  CODE  4310-70-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-41 
IFPMR  Amdt  G-97  1 

Prepayment  Transportation  Audit 
Procedures 

AOCNCV:  Federal  Supply  Service.  GSA. 
ACnow;  Final  rule. 

summary:  This  regulation  amends  the 
Federal  Property  Management 
Regulations  for  the  purpose  of 
implementing  Pub.  L  99-627  relating  to 
prepayment  audits  of  transportation 
bills.  This  regulation  prescribes 
procedures,  conditions,  and  limitations 
relevant  to  any  delegation  of  authority 
to  another  agency  for  the  purpose  of 
conducting  prepayment  audits. 
BFTECnVI  OATK  July  5, 198& 


FOn  FUflTHEll  INFORMATION  CONTACT: 

John  W.  Sandfort.  Collections,  Accounts. 

and  Procedures  Division,  Office  of 

Transportation  Audits,  Office  of  the 

Controller,  (202)  786-3065  or  FTS  786- 

3065. 

SUPPLEMENTARY  INPORMATION:  A  Notice 

of  Proposed  Rulemaking  (NPRM)  was 
published  on  December  23, 1987,  (52  FR 
46547),  inviting  comments  within  60 
days  ending  February  22. 1988.  The 
period  for  comments  on  the  proposed 
rule  was  extended  until  March  23, 1988, 
at  the  request  of  a  carrier  association. 
The  extension  was  requested  and 
granted  prior  to  the  expiration  of  the 
comment  period. 

The  General  Services  Administration 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purpose  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others:  or 
significant  adverse  effects.  The  General 
Services  Administration  has  based  all 
administrative  decisions  underiying  this 
rule  on  adequate  information  concerning 
the  need  for.  and  consequences  of,  this 
rule;  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweight  the  potential  costs;  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

Final  Regulatory  Flexibility  Analysis 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
603).  the  following  final  regulatory 
flexibility  analysis  is  provided: 

(a)  A  description  of  the  reasons  why 
action  by  GSA  is  being  considered  is 
provided  in  the  "Reasons  and  Basis  for 
this  Rule"  section  below. 

(b)  The  objective  of  this  rule  is  set 
forth  in  the  "Summary"  paragraph 
above.  The  legal  basis  is  provided  by 
law.  31  U.S.C.  3726.  Any  activities 
conducted  pursuant  to  this  rule,  when 
permitted,  must  be  cost-effective  or 
otherwise  in  the  public  interest. 

(c)  This  rule  may  affect  all 
transportation  firms  doing  business  with 
the  United  States  Government  to  the 
extent  that  their  bills  are  selected  for 
prepayment  audit  by  either  GSA  or  its 
designee.  For  the  most  part,  it  is  not 
expected  that  the  effect  will  be  either 
adverse  or  noticeable  since  this  rule 
requires  a  prepayment  audit  to  be 
accurately  completed  within  15  days. 
There  is,  however,  the  distrinct 
possibility  that  prepayment  audit 
activity  could  occasionally  delay 
otherwise  proper  payments  to  carriers. 
On  those  occasions,  the  Government  is 
obligated  to  pay  interest  in  accordance 


with  the  Prompt  Payment  Act.  Further,  if 
it  appears  that  a  prepayment  audit 
activity  is  not  continuing  to  audit  in  a 
timely,  accurate,  or  cost-effective 
manner,  GSA  has  authority  to  withdraw 
its  delegation  of  authority.  Delegations 
may  involve  any  mode  of  transportation 
and/or  type  of  bill,  and  in  particular 
instances,  may  affect  a  lesser  or  greater 
number  of  similar  entities.  While  they 
are  not  being  treated  any  differently 
than  other  carriers/forwarders,  small 
general  conunodity  or  other  freight 
trucking,  trip  lease,  or  forwarding  firms; 
small  air  carriers/forwarders  of  freight 
and/or  passengers;  small  domestic 
household  goods  carriers/forwarders 
(including  office  and  electronic  movers); 
and  other  small  business  entities  may  be 
less  able  to  handle  the  adverse  cash 
flow  effects  of  this  rule,  if  any,  because 
of  their  own  peculiar  circumstances. 

(d)  No  recordkeeping  or  reporting  is 
required  beyond  that  which  is  usual  and 
customary  for  the  ordinary  conduct  of 
business. 

(e)  There  are  no  known  Federal  rules 
which  duplicate,  overlap,  or  conflict 
with  the  proposed  rule. 

(f)  Suggestions  from  commenting 
parties  to  the  proposed  rule  were 
considered,  and  if  appropriate,  adopted. 
The  only  known  alternative  to  the  final 
rule  is  not  to  publish  it.  This  alternative 
would  result,  in  many  circumstances,  in 
the  Government  initially  paying  more 
for  a  transportation  service  than  it 
would  be  legally  required  to  pay. 
Congress  has  already  determined  that 
agencies  will  avoid  paying  overcharges 
in  the  first  place  and  that  they  will  avoid 
this  through  the  development  of  a 
prepayment  audit  for  transportation 
services.  Congress  granted  no 
exemptions  from  this  mandate  for 
particular  carriers/forwarders  or  classes 
of  carriers/forwarders,  and  the  granting 
of  exemptions  from  the  rule  would  be 
discriminating  and  counterproductive. 

Reason*  and  Basis  for  This  Rule 

Public  Law  99-627.  dated  November  7. 
1986,  amended  section  3726  of  title  31  of 
the  United  States  Code  to  provide  the 
Administrator  of  General  Services  with 
authority  to  (tcdit  selected 
transportation  bills  prior  to  payment, 
and  to  allow  the  delegation  of  any 
authority  conferred  by  section  3726  to 
another  agency  or  agencies  if  the 
Administrator  determined  that  such  a 
delegation  would  be  "cost-effective  or 
otherwise  in  the  public  interest." 

Since  1975.  GSA's  Office  of 
Transportation  Audits  has  had 
Govemmentwide  responsibility  for  the 
postpayment  audit  of  all  freight  and 
passenger  transportation  invoices  and 
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recovery  of  charges  paid  by  Federal 
agencies  that  are  not  based  on  the 
lowest  applicable  rates.  Prior  to  1975, 
the  General  Accounting  Office  (CAO) 
performed  the  Government's  rate  audit 
function. 

Historically,  there  were  significant 
delays  from  the  date  of  the 
transportation  service  to  the  date  the 
Government  made  payment,  because  of 
the  time  required  by  GAO  to  perform 
the  very  intricate  rate  audit.  In  the 
1940's,  in  reaction  to  industry 
complaints.  Congress  directed  agencies 
to  pay  bills  for  transportation  services 
upon  presentation  by  the  carrier  with 
audit  after  payment. 

Determining  whether  a  transportation 
charge  is  correct  is  a  complex  process. 
An  auditor  must  possess  a  thorough 
knowledge  of  tariffs  (published 
commercial  rates),  tenders  (special, 
lower  Government  rates),  contracts 
(negotiated  rates  for  specific  shipments 
or  groups  of  shipments),  and  other  rate 
authorities,  to  properly  audit  a  carrier's 
bill. 

During  fiscal  year  1987.  GSA's  Office 
of  Transportation  Audits  identified  more 
than  $56  million  in  rate  overcharges. 
GSA  employs  187  professional  and 
support  staff  members  to  handle  the 
large  volume  of  transportation  invoices 
paid  by  civilian  and  military  activities. 

For  the  most  part,  GSA  intends  to 
exercise  its  prepayment  audit  authority 
primarily  in  those  instances  specified  in 
41  CFR  101-41.103(i)  where  it  can  be 
reasonably  concluded  that  the 
Government's  right  to  setoff,  if 
necessary,  to  prevent  overpayments  and 
to  collect  overpayments  and  other  debts, 
is  not  adequately  protected. 

Many  agencies  believe  that  a 
prepayment  audit  would  prevent 
overpayments.  However,  knowledgeable 
of  the  complexities  of  auditing 
transportation  payments,  GSA 
concludes  that  prepayment  audit 
authority  should  be  delegated  only  to 
those  agencies  which  clearly 
demonstrate  they  are  capable  of 
performing  a  timely,  accurate,  and  cost- 
effective  audit  within  the  requirements 
of  the  Prompt  Payment  Act. 

It  is  not  GSA's  intention  to  relinquish 
its  postpayment  audit  of  oversight  role. 

Discussion  of  Major  Comment*. 
Suggestioiis,  and  Detemuna&oos,  and 
Actioiis  Taken 

All  comments  received  were 
considered  in  the  final  determinaticm. 
There  were  nine  responses  to  the  NPRM: 
Six  from  carrier  trade  associations,  two 
from  carrier  companies,  and  one  from  a 
Government  department.  Both  carrier 
companies  filed  comments  after  the 
deadline  of  the  comment  period.  Since 


these  two  filings  were  intended  as 
attachments  to  a  carrier  association 
comment  which  was  timely  filed,  GSA 
considered  the  carrier  company 
comments  along  with  the  other 
responses  to  the  proposed  rulemaking. 

The  following  summarizes  major 
comments  and  suggestions,  and  GSA's 
determinations  and  actions  taken. 

Cost-effectiveness  of  Rulemaking 

Four  carrier  associations  questioned 
the  cost-effectiveness  of  prepayment 
audits  and  expressed  the  concern  that 
GSA  has  already  made  a  determination 
of  cost-effectiveness  without  proof.  We 
have  not  decided  that  prepayment 
audits  by  any  particular  Government 
activity  is  cost-effective.  GSA's 
rulemaking  requires  activities  to 
demonstrate  cost-effectiveness  or  other 
public  benefits  at  the  time  an  agency 
requests  prepayment  audit  authority. 
GSA  also  added  paragraph  (n)  to  §  101- 
41.103  whid)  states  that  a  prepayment 
audit  delegation  may  be  suspended  if 
the  cost  of  the  audit  exceeds  the 
benefits  derived. 

One  carrier  association  suggested  that 
specific  criteria  for  determining  cost- 
effectiveness  be  included  in  the  final 
rule.  This  proposal  is  impractical  and 
has  not  been  adopted  because  the  cost 
factors  incident  to  the  implementation  of 
prepayment  audit  authority  will  vary 
with  the  situation.  In  its  review  of  any 
prepayment  audit  delegation  request. 
GSA  will  ensure  assertions  of  cost- 
effectiveness  are  based  on  generally 
recognized  cost  elements  and  that 
agency  evaluations  are  comprehensive 
and  consider  all  pertinent  data.  GSA 
also  plans  to  exercise  continuous 
oversight  of  prepayment  audit 
delegations.  Cost-effectiveness  will  be  a 
factor  that  is  reviewed  on  an  on-going 
basis. 

Four  carrier  associations  also 
questioned  whether  a  prepayment  audit 
could  ever  be  cost-effective  if  a 
postpayment  audit  is  also  conducted. 
One  carrier  association  wanted  bills 
subjected  to  a  prepayment  audit  to  be 
exempted  fit)m  GSA's  postpayment 
audit.  One  carrier  expressed  concern 
that  the  same  transportation  transaction 
could  be  ultimately  disputed  by  both 
prepayment  and  postpayment  auditors. 
We  took  no  action  on  these  issues.  In 
enacting  Pub.  L.  99r-627.  the  legislation 
authorizing  prepayment  audits,  it  is 
clear  that  Congress  anticipated  that  a 
dual  audit  would  be  conducted.  The 
related  House  Report  (99-932,  p.  11) 
indicates  the  Congress  envisioned  a 
system  where  the  Government  would 
verify  the  accuracy  of  most  charges 
before  a  transportation  provider  is  paid. 
In  addition,  the  Report  makes  it  clear 


that  the  Committee  intended  no 
departure  fttjm  the  concept  of  a 
centralized  audit  responsibility  with  a 
postpayment  audit  as  embodied  in  Pub. 
L  93-604  (see  House  Report  93-1300.) 
GSA  acknowledges  the  cost- 
effectiveness  factor  and  plans  to 
reallocate  postpayment  audit  resources 
as  agency  prepayment  audits  are  proven 
to  be  effective  in  specific  modal  areas. 
However,  GSA  transportation  audits 
oversight  responsibility  will  always 
require  the  postpayment  audit  of  some 
bills  as  part  of  its  quality  control  efforts. 

Selection  of  Bills  for  Prepayment  Audit 

Concern  was  expressed  by  all  parties 
about  the  method  used  to  select  bills  for 
prepayment  audit.  Comments  fi-om  the 
Government  department  opposed  GSA's 
requirement  that  the  character  of  the 
bills  to  be  audited  ("case  by  case  basis") 
be  indicated  in  any  request  for 
prepayment  audit  delegation  and 
recommended  a  more  flexible 
arrangement  where  a  general  delegation 
would  be  provided.  Carrier  industry 
comments,  on  the  other  hand,  wanted 
specific  standards  incorporated  in  the 
rule  which  ¥vould  discourage  agencies 
from  targeting  specific  carriers  or  groups 
of  carriers  for  prepayment  audit.  To 
resolve  these  issues,  GSA  made  three 
revisions  to  the  rule.  To  provide  more 
flexibility  for  the  Government 
department,  GSA  removed  the  phrases 
"the  character  of  the  bills  to  be 
audited."  (§  101^1.103(a)):  and  "the 
type  of  bills  that  are  subject  to 
prepayment  audit."  (§  101-41. 103(f)).  To 
preclude  the  possibility  of 
discriminatory  treatment  against  a 
carrier  or  group  of  carriers.  GSA  added 
subparagraph  (m)  to  S  101-41.103  which 
specifies  that  prepayment  audits  must 
be  conducted  in  a  nondiscriminatory 
manner. 

Special  Prepayment  Audits  of  Particular 
Carriers  by  GSA 

Five  carrier  associations  objected  to 
§  101-41.103(1).  and  recommended  that 
guidelines  be  included  in  the  final  rule. 
We  adopted  this  recommendation  and 
revised  §  101-41.103(i)  to  provide 
criteria  as  to  when  GSA  may  conduct  a 
prepayment  audit  of  carrier  bills  and  to 
specify  the  goal  pf  such  auditing.  One 
carrier  association  recommended  that 
§  101-41.103(i)  be  deleted  because  the 
provision  of  the  Bankruptcy  Code  (11 
U.S.C.  362(a)(7))  which  stays  setoff  of 
prepetition  debts  upon  the  filing  of  the 
petition  requires  the  Government  to  pay., 
carriers  in  bankruptcy.  We  did  not 
adopt  this  proposal  because  such  action  , 
would  waive  die  Government's  right  to 
setoff,  as  provided  in  11  U.S.C.  553.  As 


25164  Federal  Register  /  Vol.  S3.  No.  128  /  Tuesday.  July  5.  1988  /  Rules  and  Regulations 


clarification,  amounts  withheld  by  GSA 
are  limited  to  the  adequate  protection  of 
our  right  of  setoff  against  amounts  of 
existing  and  projected  overpayments 
and  any  other  debts  due  to  other 
agencies.  Prepayment  audits  are  also 
conducted  to  identify  excess  billings. 
Actual  setoff  will  be  accomplished  in 
accordance  with  the  law.  Ultimately,  the 
Bankruptcy  Court  will  decide  on  what 
adequate  protection  is  sufficient.  See  11 
U.S.C.  3e2(d). 

Interest  on  Late  Payments 

Some  carrier  associations  expressed 
concern  that  a  prepayment  audit  would 
lead  to  late  or  withheld  carrier 
payments  because  the  Prompt  Payment 
Act  is  ignored  by  agencies  or  is  an 
inadequate  remedy  for  late  payments 
because  it  does  not  offset  carrier  cash 
flow  problems.  One  carrier 
recommended  a  definitive  list  of  speciRc 
provisions  (e.g.,  the  method  for 
calculating  interest)  be  included  in  the 
final  rule.  We  did  not  adopt  this 
proposal  because  interpretation  of  the 
Prompt  Payment  Act  is  a  matter  of 
agency  discretion  and  may  not  be 
augmented  by  GSA.  Some  carrier 
associations  recommended  amendments 
which  would  provide  for  interest 
pursuant  to  the  Contracts  Dispute  Act  of 
197&  We  did  not  adopt  these  proposals 
because  claims  for  transportation 
services  acquired  under  section  321  of 
the  TYansportation  Act  of  1940.  as 
amended  (49  U.S.C.  10721),  are  not 
subject  to  the  disputes  resolution 
procedure  of  the  Contract  Disputes  Act. 

Other  Actions  To  Assure  Timely 
Payments 

Three  carrier  associations 
recommended  that  provisions  be  added 
to  the  Hnal  rule  to  encourage  timely 
payments  by  agencies.  Some  suggested 
provisions  would  impose:  (a) 
Termination  of  prepayment  audit 
authority  should  accurate  audits  and 
notices  of  overcharge  not  be  completed 
within  IS  calendar  days;  (b)  a  minimum 
percentage  of  timely  payments  required 
during  a  specific  period  and  loss  of  audit 
authority  for  an  equal  period  should  the 
percentage  not  be  achieved:  and  (c)  a 
payment  equivalent  to  the  interest  rate 
be  extracted  from  an  audit  contractor  or 
agency  for  late  payments.  In  response  to 
carrier  concerns,  GSA  added  a 
subparagraph  to  the  final  rule  (41  CFR 
101-41.103(n))  which  specifles  the 
conditions  under  which  a  prepayment 
audit  delegation  may  t>e  suspended. 

One  carrier  suggested  that  agencies 
with  audit  backlogs  might  send 
transportation  bills  to  GSA  as  doubtful 
claims,  perhaps  citing  41  CFR  101- 
41.e04-2(b)(3).  and  thereby  avoid 


interest  payments.  Our  rule  directs 
agencies  to  pay  up  to  the  amount  that  is 
proper,  and  to  withhold  only  those 
amounts  which  can  be  reasonably 
disputed.  GSA  will  not  tolerate  the  type 
of  agency  abuse  envisioned  by  the 
carrier  and  Will  take  immediate 
appropriate  action  should  the  abuse 
occur. 

While  GSA  cannot  promulgate  rules 
interpreting  rights  under  the  Prompt 
Payment  and  Contract  Disputes  Acts, 
we  invite  carrier  comments  on  instances 
of  suspected  Prompt  Payment  abuse  as  a 
supplement  to  our  postpayment 
oversight  auditing  and  onsite 
inspections. 

Initial  Regulatory  Flexibility  Analysis 

One  carrier  association  expressed  the 
concern  that  GSA  was  targeting  small 
household  goods  carriers  in 
development  of  the  proposed  rule.  In 
referencing  small  carriers  in  the  NPRM, 
GSA  was  simply  trying  to  alert  small 
businesses  to  the  proposed  riile  and 
elicit  their  comments  since  these 
activities  would  be  the  most  sensitive  to 
changes  in  Government  payment 
procedures. 

Review  of  Audit  Actions 

One  carrier  association  suggested  that 
agency  Boards  of  Contract  Appeals 
(BCAs)  must  be  used  as  a  forum  for 
audit  disputes.  To  be  reviewed  by  the 
BCA,  a  claim  must  be  subject  to  Uie 
Contract  Disputes  Act  of  197&  This  is 
not  the  case  for  transportation  claims 
arising  under  section  321  of  the 
Transportation  Act  of  1940  which  are 
subject  to  review  by  GSA,  the 
Comptroller  General,  or  the  Court  of 
Claims.  (See  the  Comptroller  General's 
Decision  in  62  Comp.  Gen.  203.) 

Other  Dispute  Resolution  Procedures 

One  carrier  association  proposed  that 
agencies  be  allowed  only  10  days  to 
adjudicate  a  claim,  not  the  30  days 
proposed  in  the  rulemaking.  This 
proposal  was  not  adopted.  While  most 
claims  could  be  i^eviewed  and  a  decision 
reached  within  10  days,  necessary 
documentation  is  not  always  available 
and  some  claims  would  require 
additional  time.  However,  GSA  will 
include  timely  review  of  claims  in  its 
performance  reviews  of  prepayment 
auditors. 

llie  same  carrier  association 
recommended  that  GSA  place  time 
limits  on  its  processing  of  appeals  and 
provide  a  standard  for  review.  GSA 
intends  to  process  claims  in  accordance 
with  procedures  prescribed  in  41  CF^ 
101-41.6.  These  procedures  do  not 
specify  time  limits  for  GSA  actions  but 
do  provide  for  a'complete  and 


independent  review  based  on  all  facts  of - 
the  record.  We  are  not  adverse  to  the 
placement  of  time  limits  on  GSA  claim 
processing,  but  those  limits  ought  to  be 
considered  in  the  context  of  a 
rulemaking  involving  all  claims. 

Required  A  u tarnation 

One  carrier  association  recommended 
that  GSA's  requirement  concerning  use 
of  automation  be  strengthened  to  require 
an  agency  to  demonstrate  existing 
automation  capabilities  sufHcient  to 
handle  the  estimated  volume  of 
transportation  bills  without  payment 
delays.  The  Government  department,  on 
the  other  hand,  recommended  that 
automation  not  be  required  if  an 
opportunity  exists  to  save  substantial 
transportation  dollars  in  a  less  than  fully 
automated  environment.  On 
consideration  of  both  arguments,  we 
determined  that  full  automation  should 
not  be  a  requirement  for  a  prepayment 
audit  delegation  and  deleted  the 
reference  in  9 101-41.103(c).  The  15-day 
time  constraint  and  cost-effectiveness 
requirements  imposed  by  the  rulemaking 
should  foster  automation.  Therefore,  we 
believe  no  additional  regulatory 
requirement  is  necessary. 

Public  Comment  on  Delegations 

Three  carrier  associations 
recommended  that  each  proposed 
delegation  of  prepayment  audit 
authority  be  made  the  subject  of  public 
review  and  comment.  We  did  not  adopt 
this  proposal.  The  purpose  of  this 
rulemaking  is  to  establish  guidelines 
which  will  enable  the  Administrator  of 
GSA  or  his/her  designee  to  make 
prudent  decisions  on  prepayment  audit 
delegation  requests.  Interested  parties, 
however,  may  obtain  copies  of 
delegation  requests  under  the  Freedom 
of  Information  Act. 

Exemptions  for  Delegations 

One  carrier  association  recommended 
that  transportation  bills  from  air 
passenger  and  small  package  air 
carriers  be  exempted  from  prepa^Tnent 
audit.  Three  other  carrier  associations 
suggested  that  bills  from  household 
goods  carriers  be  exempted.  We  did  not 
adopt  these  proposals.  Congress' 
mandate  that  the  Government  avoid 
paying  overcharges  in  the  first  place  is 
related  to  all  modes  of  transportation. 
No  exemptions  were  provided  in  the 
authorizing  legislation. 

Recovery  of  Administrative  Costs 

One  association  recommended  the 
final  rule  contain  a  provision  imposing 
fees  to  cover  administrative  costs 
incurred  by  carries  to  process  claims  to 
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recover  amounts  "wrongfully"  withheld 
for  adjudicafion.  GSA  does  not  have  the 
authority  to  prescribe  rules  incident  to 
the  recovery  of  administrative  costs.  We 
may,  however,  withdraw  a  prepayment 
audit  delegation  from  any  agency 
abusing  its  authority. 

Content  of  Notice  Advising  Carriers  of 
Incorrect  Billings 

One  carrier  association  suggested  that 
the  content  of  the  notice  advising 
carriers  of  incorrect  billings  be  GSA- 
prescribed,  and  another  also  critical 
about  GSA's  failure  to  prescribe  the 
content  of  the  notice,  used  as  examples 
notice  documents  issued  by  an  agency 
conducting  a  test  of  International 
Through  Government  Bill  of  Lading    . 
prepayment  audits.  We  did  not  adopt 
the  proposal  of  the  first  association 
because  the  specificity  of  a  notice  of 
overcharge  varies-with  transportation 
mode  and  the  provisions  of  the 
rulemaking  are  as  specific  as  possible. 
However,  we  invite  carriers  to  forward 
examples  of  an  audit  activity's  failure  to 
provide  an  adequate  notice.  GSA  will 
take  steps  to  ensure  future  notices 
contain  the  necessary  information. 

Prompt  Payment  Act 

Several  carrier  associations  expressed 
a  variety  of  concerns  about  the 
exceptions  permitted  under  the  Prompt 
Payment  Act  itself.  The  general 
exceptions  permitted  under  this 
legislation  are  not  wtihin  bur  purview, 
and  criticisms  could  be  better  addressed 
by  the  agency  involved,  the  Office  of 
Management  and  Budget  or  the 
appropriate  congressional  committee. 

List  of  SubJecU  in  41  CFR  Part  101-41 

Accounting,  Air  carriers.  Claims, 
Freight,  Freight  forwarders,  Govemrtient 
property  management.  Maritime 
carriers,  Moving  of  household  goods. 
Passenger  services,  Railroads, 
Transportation. 

Title  41,  Part  101-41  of  the  Code  of 
Federal  Regulations  is  amended  as 
fuDows: 

PART  101-41— TRANSPORTATION 
DOCUMENTATION  AND  AUDIT 

1.  The  authority  citation  for  41  CFR 
Part  401-41  continues  to  read  as  follows: 

Authority:  31  U.S.C.  3728  and  40  U.S.a 
486(0). 

2.  The  table  of  contents  for  Part  101- 
41  is  amended  by  adding  S  101-41.103 
and  revising  {  101-41.401  as  follows: 

101-41.103    Procedures,  conditions,  and 
liimiiations  relevant  to  the  delegation  of 
authorily  to  perform  prepayment  audits  of 
selected  transportation  bills. 


101-41.401    Payment  of  transportation 
bills. 

Subpart  101-41.1— General 

3.  Section  101-41.101  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

§  101-41.101    Examination  of  payments, 
settlement  of  claim*,  and  review  of 
requirements. 

Section  322  of  the  Transportation  Act 
of  1940,  as  amended  (31  U-S-C.  3726), 
permits  transportation  bills  to  be  paid 
prior  to  audit  by  the  Administrator  oT 
General  Services  or  his/her  designee  in 
accordance  with  regulations  that  the 
Administrator  shall  prescribe. 

(a)  The  authority  vested  in  the 
Administrator  of  General  Services  by  31 
U.S.C.  3726,  as  amended,  enables  the 
Administrator,  or  his/her  designee,  to: 

(1)  Audit  selected  transportation  bills 
prior  to  payment; 

(2)  Examine,  settJe,  and  adjust 
accounts  involving  payment  for 
transportation  and  related  services  for 
the  account  of  the  United  States; 

(3)  Adjudicate  and  settle 
transportation  claims  by  and  ag:iin.'it  the 
United  States; 

(4)  Deduct  the  amount  of  any 
overcharge  by  any  carrier  or  forwarder 
from  any  amount  subsequently  found  to 
be  due  such  carrier  or  forwarder;  and 

(.5)  Delegate  any  authority  conferred 
on  the  Administrator  to  another  agency 
or  agencies  if  the  Administrator 
determines  that  such  a  delegatimi  would 
be  cost-effective,  acciu-ate,  timely,  or 
otherwise  in  the  public  interest. 
***** 

4.  Section  101-41.103  is  added  to  read 
as  follows: 

§  101-41.103    Procedures,  conditions,  and 
limitations  relevant  to  ttw  delegation  of 
authority  to  perform  prepayment  audits  of 
selected  transportation  bille. 

(a)  Except  for  the  authority  exercised 
by  GSA  in  S  101-41.103(i).  requests  for  a 
delegation  of  authority  bom  the 
Administrator  of  General  Services  to 
conduct  prepayment  audits  shall  be 
accompanied  by  a  specific  and  complete 
description  of  the  organization  to 
perform  the  audit  and  the  manner 
whereby  the  audit  will  be  conducted. 
Such  requests  shall  demonstrate  cost- 
effectiveness  or  other  public  benefits. 

(b)  Prepayment  audits  by  GSA's 
Office  of  Transportation  Audits  on 
behalf  of  itself  and/or  other  agencies, 
need  not  be  approved  by  the 
Administrator  because  the  authority  to 
conduct  prepayment  audits  is  already 
provided  by  law. 

(c)  Each  request  shall  include  a 
detailed  model  of  the  audit  process  from 


receipt  of  carrier  bills  to  disbursement 
and  the  subsequent  submission  of  paid 
vouchers  to  GSA  for  postpayment  audit 

(d)  The  requester  shall  demonstrate 
the  capability  not  only  to  complete  an 
accurate  audit  within  15  calendar  days 
of  receipt  of  a  carrier's  bill,  but  also 
evidence  the  ability  to  generate  an 
accurate  notice  to  the  carrier  which 
specifically  describes  the  reason  for  any 
full  or  partial  rejection  of  the  carrier's 
charges,  citing  the  rate  authority 
applicable  thereto. 

(e)  The  request  shall  contain  a 
mechanism  to  report  savings,  on  a 
monthly  basis  and  in  a  manner 
acceptable  to  GSA,  accomplished  by 
identifying  overcharges/overbillings 
through  prepayment  audit. 

(f)  Public  notice  of  delegated 
authorities  will  be  effected  by 
publication  in  the  Federal  Register 
notices  section.  Such  notices  will  sperjfy 
the  Government  department/agencj' 
whose  bills  are  subject  to  such  audit  and 
the  organization  or  command;  i.e.,  the 
activity  which  will  conduct  such  audits. 

(g)  Authority  delegated  in  accordance 
with  this  section  is  subject  to  complete 
oversight  by  GSA.  This  oversight  and  a 
test  of  accuracy  will  be  made  through 
the  postpayment  audit  process  and 
through  onsite  inspection.  To  assist  in 
this  process,  prepayment  audit  activities 
(and/or  their  contractors)  are  required 
to  stamp  each  bill  so  audited  with  a 
certification  substantially  as  follows:  "I 
certify  that  this  bill  was  audited  and 
certified  for  payment  in  the  amount  of 

$ ."  The  stamp  will  also  indicate 

both  the  name  of  the  audit  activity  and 
the  name  of  any  contractor  involved, 
and  be  initialed  and  dated  by  the 
auditor.  Paid  bills  that  were  subject  to 
prepayment  audit  must  be  forwarded  to 
GSA,  Attn:  FWA  (Code  PA),  under 
separate  cover. 

(h)  Except  as  provided  in  §  101- 
41.604-2,  when  a  prepayment  audit 
results  in  a  reduction  to  a  properly 
presented  invoice,  interest  penalties  will 
be  paid  if  required  by  the  P^mpt 
Payment  Act.  The  designee  must 
approve  for  payment  the  amount 
claimed  by  the  carrier,  reduced  only  by 
the  amount  disputed  on  prepayment 
audit,  or  otherwise  allowed  to  be 
withheld  by  law  or  regulation. 

(i)  Unpaid  bills.  (1)  Notwithstanding 
any  other  provision  herein,  GSA  may 
request  that  agencies  forward  unpaid 
tran.sportation  bUls  approved  for 
payment  after  prepayment  audit  by  a 
designee  agency  (if  any),  in  lieu  of 
payment  to  the  carrier/forwarder,  in 
order  to  adequately  protect  the 
Government's  right  to  setoff  ur  where 
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the  best  interests  of  the  Government  so 
require. 

(2)  These  unpaid  bills  shall  be  audited 
only  to  the  extent  necessary  to  prevent 
excess  billings  and  to  adequately 
protect  the  Government's  right  to  setoff 
for  identified  and  projected 
overpayments,  and  for  known  debts 
owed  to  other  agencies. 

(3)  Consistent  with  the  purpose  of 
paragraphs  (i)  (1)  and  (2)  of  this  section. 
GSA  may  conduct  a  prepayment  audit 
of  carrier  bills  in  the  following 
circumstances: 

(i)  The  carrier/forwarder  is  involved 
in  a  proceeding  under  the  Bankruptcy 
Code  as  a  debtor  or  possible  debtor,  or 
is  subject  to  the  control  ota  receiver, 
trastee.  or  other  similar  representative; 

(ii)  The  carrier/forwarder  consistently 
fails  to  refund  overcharges  without 
assertion  of  sulAtanttal  defense  or  other 
valid  reasons  when'ndtified  by  GSA  or 
any  other  interested  Government 
agency: 

(iii)  The  carrier/forwarder,  without 
good  cause,  fails  to  make  timely 
disposition  or  settlement  of  loss  or 
damage  or  oUier  daims  asserted  by 
agencies  of  the  United  States; 

(iv)  The  carrier/ forwarder  owes 
substantial  sums  of  money  to  the  United 
States  for  which  no  adequate 
arrangements  for  settlement  have  been 
made; 

(v)  The  carrier/forwarder,  as  a  person 
or  business  entity,  was  determined 
administratively  for  valid  reasons  to  be 
ineligible  for  payment,  unless  after 
review  of  the  facts  and  in  the  absence  of 
objeclion.by  the  U.S.  General 
Accounting  Office,  it  is  determined 
administratively  thjt  the  best  interests 
of  the  United  States  will  not  be 
jeopardized  by  such  payment; 

(vi)  The  carrier/ forwarder  voluntarily 
withdraws  or  is  otherwise  involuntarily 
terminated  from  an  agency-wide 
transportation  program:  or 

(vii)  Any  other  circumstances  where  a 
reasonable  person,  in  the  exercise  of 
ordinary  prudence,  would  conclude  that 
the  carrier/forwarder  is  in  such, 
financial  condition  that  is  ability  to  pay 
debts  owed  to  the  Government  is 
questionable. 

(4)  Carriers/forwarders  subject  to 
prepayment  audit  by  GSA  for  the 
reasons  outlined  in  8  101-41.103(i)(3). 
may  offer  substitute  arrangements  to 
adequately  protect  the  Government's 
right  to  setoff  in  consideration  for  the 
avoidance  of  prepayment  audit  and/or  a 
release  of  funds  deemed  adequate  by 
the  Government  to  pursue  its  right  of 
setoff. 

(5)  The  exercise  of  actual  setoff  shall 


be  conducted  in  accordance  with  the 
law. 

(j)  All  forms  used  by  the  designee  or 
its  audit  activity  in  performing  the 
prepayment  audit  must  be  approved  by 
GSA  (attn:  FWC)  prior  to  Usage,  and  no 
rules  or  procedures  relative  to  the 
prepayment  audit  may  be  published  by 
them  without  GSA  approval. 

(k)  The  designee  and  any  audit 
activity  under  him/her  is  required  to 
follow  Comptroller  General  decisions 
and  Federal  Property  Management 
Regulations,  instructions,  and 
precedents  regarding  substantive  and 
procedural  matters. 

(I)  The  designee  may  Qtiliie 
contractors  to  accomplish  the 
prepayment  audit,  but  contractors  are 
subject  to  all  of  the  requirements  that 
apply  to  the  designee  and  his/her  audit 

activity. 

(m)  Except  as  provided  for  GSA  In 
S  101-41.103(1).  prepayment  audit 
authority  exercised  under  this  paragraph 
will  not  be  directed  to  a  particular 
carrier  but  may  be  directed  toward 
specific  types  or  categories  of  bills  or 
exercised  in  some  other 
nondiscriminatory  manner. 

(n)  GSA  will  exercise  continuous 
oversight  of  the  delegated  prepayment 
audit  authority.  A  delegation  of 
authority  to  conduct  a  prepayment  audit 
may  be  suspended  in  whole  or  in  pari  by 
the  Director.  Office  of  Transportation 
Audits  for  failure  to  properly  conduct 
prepayment  audits.  Such  failures  may 
include  any  of  the  fbllowing: 

(1)  Failure  to  conduct  an  accurate 
aiidit  (not  less  that  65  percent  accuracy). 

(2)  A  pattern  of  failure  to  make  timely 
payments,  or  failure  to  inform  carriers 
within  15  days  of  defective  invoices 
(Prompt  Payment  Act  time  limitations). 

(3)  Audit  not  cost-effective,  i.e..  where 
the  cost  of  the  audit  exceeds  the 
benefits  derived. 

(4)  Failure  to  adjudicate  carriers' 
claims  disputing  prepayment  audit 
positions  of  the  designee  agency  within 
30  days  of  receipt. 

(5)  Failure  of  the  designee,  or  any 
audit  authority  under  it  to  follow 
Comptroller  General  decisions.  Federal 
Property  Management  Regulations,  and  . 
instructions,  or  precedents  regarding 
substantive  and  procedural  matters. 

(6)  Failure  to  provide  information/ 
data,  or  to  cooperate  in  onsite 
inspections,  necessary  to  analyze  cost- 
effectiveness  or  to  conduct  a  quality 
assurance  review. 


Subpart  101-41.4— Standards  for  the 
Payment  of  Charges  for  . 
TranspprtaUon  Services  Furnlstied  for 
the  Account  of  the  United  States 

■5.  Section  101-41.401  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§  101  -4 1 .40 1    Payment  of  transportation 
l>iUs. 

(a)  Unless  GSA's  Office  of 
Transportation  Audits  determines  that  a 
prepayment  audit  is  necessary  under  41 
CFR  I01-4l.l03{i).  each  agency  or 
department  shall  pay  any  properiy 
documented  bill  (claim)  for  freight 
passenger  transportation  charges  that  is 
not  excepted  by  the  provisions  of  S  101- 
41.604-Z. 

Subpart  101-41.6— Claims  Against  the 
Unltad  StatM  Ralating  to 
Transportation  SmvIcm 

6.  Section  101-41.604-1  is  amended  by 
revising  the  introductory  paragraph  to 
read  a  follows: 


5  101-41.604-1 
payable  by  aganci—. 

Unless  GSA's  Office  of 
Transportation  Audits  determines  that  a 
prepayment  audit  is  necessary  under  41 
CFR  101-41.103(i).  each  agency  or 
department  shall  pay  any  properly 
documented  bill  (claim)  for  freight  or 
passenger  transportation  charges  that  is 
not  excepted  by  the  provisions  of  S  101- 
41.604-2  provided  the  following 
guidelines  are  observed: 

*  .    «        *        *        * 

7.  Section  101-41.604-2  is  amended  by 
adding  paragraph  (b)(7)  to  read  as 
follows: 

§  101-41.604-2    Transportation  claims  not 
payable  by  agencies. 

•  *        •        *        * 

(b)  *  •  • 

(7)  Irreconcilable  claims  disputing 
prepayment  audit  positions  of  agencies 
that  are  subject  to  a  delegation  of 
authority  by  the  Administrator  under 
S  101^1.103.  AH  claims  protesting  an 
audit  activity's  prepayment  audit 
position  will  be  addressed  to  that 
activity.  The  activity  shall  prompUy 
acknowledge  the  claim  in  writing  and 
stamp  it  with  its  date  of  receipt.  The 
activity  must  adjudicate  the  daim 
within  30  days  of  receipt,  but  if  the 
authority  fails  to  approve  all  qr  any 
portion  of  the  carrier's  claim,  it  shall 
make  a  flnal  dedislon  providing  a  clear, 
specific,  and  detailed  written 
explanation  of  its  position.  If  the  carrier 
is  dissatisfied  with  the  activity's  final 
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decision,  it  may  appeal  that  dedsion  to 
GSA,  providing  a  copy  of  all 
documentation  involved  in  the  record, 
including  a  copy  of  the  audit  activity's 
decision.  All  such  appeals  shall  be 
forwarded  by  the  carrier  to  GSA.  Attn: 
FWC  (Code  PA),  Washington,  DC  20405. 

Dated:  June  16. 1988.        ; 
lohn  AldflfMm. 

Acting  Adminiatratof  of  General  Services. 
(FR  Doc.  88-14952  Filed  7-1-88;  8:45  Am) 

BHXIMO  COOC  ••20-a4-l( 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  67-301;  RM-5621 1 

Radio  Broadcasting  Services; 
Dunnellon,FL 

AOENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  272C2  for  Channel  272A  at 
Dunnellon,  Florida,  and  modifies  the 
Class  A  license  for  Station  WTRS-FM  to 
specify  Channel  272C2,  at  the  request  of 
the  licensee,  Asterisk  Communications, 
Inc.,  at  coordinates  29-14-06  and  82-24- 
36.  With  this  action,  this  proceeding  is 
terminated. 

EFFECnvc  DATC:  July  25^  1988. 
KM  RIRTMER  INFOnMATION  CONTACT: 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPmXMENTARV  WRMMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  67-301, 
adopted  May  11. 1968.  and  released  June 
6, 1968.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
tiie  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  657-360a  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(AMENOEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303. 

{73,202    [Aawnded]  -:     i».-:  :r    . 

2.  Section  73.202(b);  Ae  Table  of  FM 
Allotments  is  amended  for  DiuUiellon, 


Florida  by  adding  Channel  272C2  and 
removing  Channel  272A. 

Federal  Communications  Commission. 

Steve  KamiDer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-14958  Filed  7-1-88;  8:45  am) 

Wkxma  cooE  crti-oi-ii 

47CFRPiart73 

(imi  Docket  No.  87-36S;  RM-5777) 

Radio  Broadcasting  Services;  PelbmA 

AOENCV:  Federal  Communications 

Commission.. 

ACnoN:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  GBA,  Inc.,  substitutes 
Channel  277C  for  Channel  277C1  at 
Pella,  Iowa,  and  modifies  its  license  for 
Station  KFMD(FM)  to  spedfy  the  higher 
powered  channel.  Channel  277C  can  be 
allotted  to  Pella  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  this  allotment  are  North 
Latitude  41-24-36  and  West  Longitude 
92-55-fla  With  this  action,  diis 
proceeding  is  terminated. 

BTECnve  OATEt  Jdy  25, 1988. 

FOR  RMTHER  MFOliMATION  CONTACT 

Leslie  K.  Shapiro.  Mass  Me<^  Bureau. 
(202)634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  87-365.  adopted  May  2. 1968, 
and  released  June  8. 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1019  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purdiased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73       .« 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  Hie  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 


Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Doc.  88-14959  Filed  7-1-88;  8:45  am] 
BMxwc  COOE  sria-si-n 


47  CFR  Part  73 

(MM  Docket  No.  Se-ISS;  RM-6190  and  RM- 
5441) 

Radio  Broadcasting  Services;  Camden 
and  Rockland,  ME 

AOENCV:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  Iowa  is  amended  by 
revising  the  entry  for  Pella  by  removing 
Channel  277C1  and  adding  Channel 
277C 


;  This  document  substitutes 
FM  Channel  277B1  for  Channel  228A  at 
Rockland,  Maine,  in  response  to  a 
counterproposal  filed  by 
Passamaquoddy  Broadcasting.  Inc.  The 
original  petition  filed  by  Northern  Lights 
Broadcasting  requested  the  allotment  of 
FM  Channel  277B  to  Camden,  Maine. 
Northern  Lights  Broadcasting  did  not  file 
comments  in  support  of  a  channel  at 
Camden.  John  J.  Pineau  did  file 
comments  in  support  of  •  ehaimel  at 
Camden  but  has  since  wididrawn  his 
invest  in  applying  for  the  channel.  In 
accordance  with  §  1.420(^  of  the 
Commission's  Rules,  we  shall  modify 
the  license  for  Station  WMCM-FM. 
Rockland,  Maine,  to  spedfy  operation 
on  Channel  277B1.  since  no  other 
expressions  of  interest  have  been 
received  for  the  channel.  Concurrence  of 
the  Canadian  government  has  been 
obtained  since  Rockland.  Maine  is 
within  320  kilometers  of  the  U.S.- 
Canadian border.  In  addition,  the 
proposal  for  Rockland  must  conform 
with  the  technical  requirements  of 
S  73.1030(c)(l)-(5)  of  the  Rules  regarding 
.  protection  to  the  Commission's 
monitoring  station  at  Belfast,  Maine.  The 
coordinates  for  Channel  277B1  are  44- 
06-12  and  69-06-36.  WiU)  this  action, 
this  proceeding  is  terminated. 

EFFECnVE  date:  July  25, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-183. 
adopted  May  2, 1988,  and  released  Juna 
8, 1988.  The  full  text  of  diis  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1019  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  dedsion  m^y 
also  be  purchased  from  the 
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Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Maine  by 
removing  Channel  228A  and  adding 
Channel  277B1  of  Rockland. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-14957  Filed  7-1-88;  8:45  amj 

BHJJN6  COOC  •7t2-«l-M 


47  CFR  Part  73 

[MM  Oocfcet  No.  87-600;  RM-6117] 

Radio  Broadcasting  Sarvices;  WMta 
Rode,  Nm 

agency:  Federal  Communications 

Commission. 

Acnoii:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Torjaq  Radio.  Inc..  substitutes 
Channel  266C2  for  Channel  266A  at 
White  Rock.  New  Mexico,  and  modifies 
its  permit  for  Station  KTJB  to  specify  the 
higher  powered  channel.  Channel  260C2 
can  be  allotted  to  White  Rock  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9.5  kilometers  (5.9  miles)  northeast  to 
avoid  a  short-spacing  to  the  pending 
applications  for  Channel  267A  at 


Albuquerque.  New  Mexico.  The 

coordinates  for  this  allotment  are  North 

Latitude  35-54-12  and  West  Longitude 

106-09-16.  With  this  action,  this 

proceeding  is  terminated. 

EFFECTIVE  DATE:  July  25. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leshe  K.  Shapiro.  Mass  Media  Bureau. 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-600, 
adopted  May  9, 1988.  and  released  June 
8. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Streitl  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800. 2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-[AIMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  New  Mexico  is  amended 
by  revising  the  entry  for  White  Rock  by 
removing  Channel  266A  and  adding 
Channel  28eC2. 

Federal  Communications  Commission. 

Steve  iCaminer. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc.  8ft-t4960  Filed  7-1-88;  8:45  am) 

BtLUNG  COOC  ma-eiwi 


Proposed  Rules 


Federal  Re^ster 
Vol.  53.  No.  128 
Tuesday.  July  5.  1988 


This  section  o«  the  FEDERAL  REGISTER 
contains  notices  to  9\b  public  of  the 
proposed  issuance  of  mtes  and 
regulations.  Tt>e  purpose  of  .these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  priof  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMINISSION 

10  CFR  Part  50 

Public  Worltshop  for  NRC  Rulemaking 
on  Maintenance  of  Nuclear  Powsr 
Plants 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Publication  of  information  to  be 

discussed  at  workshop. 


summary:  On  March  23. 1988.  the 
Commission  published  a  final  Policy 
Statement  on  Maintenance  of  Nuclear 
Power  Plants.  In  the  Policy  Statement, 
the  Commission  stated  it  expected  to 
publish  a  Notice  of  Fropostrd 
Rulemaking  in  the  near  future,  and  has 
directed  the  staff  to  develop  such  a 
Notice  of  Proposed  Rulemaking.  In  order 
to  solicit  informalioi;  and  comment  from 
the  public  and  regulated  industry  early 
in  the  formulation  of  the  proposed  rule, 
NRC  plans  to  conduct  a  workshop.  The 
agenda  of  the  workshop  was  published 
in  the  Federal  Register  (53  FR  20856)  on 
)une  7, 1988.  A  memorandum  from 
Victor  Stello,  jr..  Executive  Director  for 
Operations,  to  the  Commissioners,  dated 
June  27, 1988,  "Proposed  Rulemaking  for 
the  Maintenance  ot  Nuclear  Power 
Plants,"  providing  information  to  lie 
discussed  at  the  work.chop,  is  now 
available  for  review  at  the  NRC  Public 
Document  Room  in  Washington.  DC. 
The  memorandum  presents  five 
rulemaking  options  including  a 
"strawman"  rule  for  the  Commi.ssion's 
preferred  option.  Comments  on  the 
"strawman"  rule  for  the  prefened 
Commission  option  and  approaches  for 
other  rulemaking  options  will  be 
solicited  at  the  workshop. 
DATE:  Workshop  will  be  held  on  )u!y  11- 
13. 1988. 

ADDRESS:  Workshop  will  be  held  at  tlie 
Mayflower  Hotel,  1127  Connecticut 
Avenue  NW..  Washington,  DC  20036. 

Memorandum  is  available  for  review 
at  the  NRC  Public  Document  Room.  1717 
H  Street  NW..  Washington.  DC  20555. 


FOR  FURTHER  INFORMATION  CONTACT: 

Moni  Dey.  Office  of  Nuclear  Reguiatorj' 
Research,  l.'.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20.-.5.'i. 
Telephone  (301)  492-3730. 

Dieted  in  Rockville,  Mar>land  thift  26th  day 
of  June.  1986. 

For  the  Nuckar  Regulalory  Commission. 
Moni  Dey, 

Tiri.iA  Maitujitr.  Ad ■.anced Reactors  and 
Cenenc  Issu.  s  Branch,  Di\  ision  of  Rvguhtory 
Applicalioifs,  (itfice  of  Nuclear  Regulatory 
Research. 
(FR  Doc.  88-15007  FUed  7-1-88;  8:45  amJ 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  S69c 
(No.  88-4961 

Conservators  and  Receivers;  Priority 
Of  Claims;  Depositor  Priority 

Diik-.  June  2:1. 1988. 

AGENCY:  FeH^^ra!  Home  IxKin  Bank 

Board. 

ACTION:  Proposed  rule. 

summary:  I'he  Federal  Home  I,oan  Bank 
Board  ("Bc»ard'),  in  its  own  right  and  as 
operating  head  of  the  Federal  Savings 
and  I/>an  Insitranf*  Corporation 
("F"SLIC"),  is  publishing  a  proposed  rule 
to  revise  its  receivership  regulations  at 
12  CFR  569c.ll (a)(6)  to  establish  a 
priority  for  withdrawable  deposits  and 
accounts,  including  those  of  the  FSI.IC 
as  subrogee  or  transferee,  over 
unsecured  claims  of  general  creditors  in 
receiverships  of  federally  chartered 
associations  or  savings  banks  in  States 
that  pro\nde  such  a  priority  for 
depositors  in  State-chartered  savings 
and  loan  associations  ("depositor 
preference  legislation").  In  addition,  the 
Board  is  requesting  public  comment 
whether  S  569c.ll(a){6)  should  be 
revised  to  recognize  a  depositor  priority 
in  the  administration  of  FSLIC 
receiverships  of:  (1)  All  Federal 
associations  and  Federal  savings  banks, 
regardless  of  location,  or  (2)  all  Federal 
savings  bank  and  all  institutions  for 
which  the  FSLIC  is  appointed  as 
receiver  by  the  Board. 
date:  Comments  must  be  received  by 
August  4. 1988. 

ADDRESS:  Director.  Information  Services 
Section.  Office  of  the  Secretariat. 


Federal  Home  Loan  Bank  Board,  1700  G 
Street.  NW..  Washington.  DC  205.'>2. 
Public  comments  received  on  this 
proposed  rule  and  the  request  for 
comments  will  be  available  for  public 
inspection  at  this  address. 

FOR  RfRTHER  INFORMATION  CONTACT 

Lawrence  W.  Hayes.  Deputy  General 
Counsel  for  FSLIC.  (202)  3r--6428: 
RoHrtld  A.  Brown.  Associate  General 
Counsel  for  FSLIC.  (202)  377-7044;  or 
Michael  B.  Phillips.  Attorney.  Office  of 
General  Counsel,  (202)  377-6755;  Federal 
Home  Loan  Bank  Board.  1700  G  Street. 
NW..  Washington.  DC.  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction — ^The  Establishment  of  a 
Depositor  Priority  for  Purposes  of  the 
Admioistration  of  FSLIC  Receiverships 

In  a  final  rule  published  concurrently 
with  the  issuance  of  this  proposed  rule, 
the  Board  promulgated  as  a  final  rule 
certain  portions  of  the  Proposed 
Receivership  and  Conservatorship 
Regulations  that  were  published  in  the 
Federal  Register  of  November  27. 1985 
(.SO  re  48870.  48995).  The  final  rule 
eslablis'ned  a  priority  structure  for 
unsecured  claims  applicable  to  all  FSLIC 
receiverships  under  a  new  Part  5H9c  of 
Title  12  of  the  Code  of  Federal 
Regulations. 

This  proposed  rule  would  amend 
§  569c.ll  to  recognize  a  depositor 
priority  for  deposits  registered  at  ofFices 
of  federally  chartered  institutions 
located  in  States  with  depositor 
preference  legislation.  The  Board  also 
requests  comment  whether  this  rule 
should  provide  (1)  depositor  priority 
over  general  creditors  for  all  Federal 
associations,  regardless  of  location,  or 
(2)  depositor  priority  over  general 
creditors  for  all  Federal  savings  banks 
and  all  institutions  for  which  the  Board 
appoints  the  FSLIC  as  receiver. 

Current  §  569c.ll(a)(6)  recognizes 
Slate  law  priorities  with  respect  to 
depositors  for  State-chartered 
institutions,  including  a  provision  in  that 
section  for  depositor  priority  over  claims 
of  unsecured  genera!  creditors  for 
FSUC-insured  institutions  chartered  by 
those  States  having  depositor  preference 
legislation.  Depositor  claims  in  Federal 
associations  have  the  same  priority  as 
the  claims  of  unsecured  general 
creditors. 

The  primary  benefits  of  revising 
current  receivership  regulations  at 
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§  569c.ll(a)(e)  to  reCogntzie  a  "depositor 
preference"  for  Federal  associations  (to 
paralfel  the  coverage  for  State-chartered 
institutions  under  that  section)  have 
been  described,  for  purposes  of  bank 
receiverships  and  Purchase  and 
assumption  Transactions,  by  a  former 
Director  of  the  Division  of  Research  and 
Strategic  Planning  of  the  Federal 
Deposit  insurance  Corporation  ("FDIC") 
as  follows:         ^ 

When  9tat6  bank  have  failed  in  depositor 
preference  states  during;  the  past  several 
years,  the  FDIC  has  passed  only  deposits  to 
an  acquiring  bank.  A  smaller  cash  outlay  is 
necessary.  Standing  in  place  of  depositors 
who  havi>  boen  made  whole  through  the 
transui.tion.  the  FDIC  is  entitled  to  get  paid 
back  before  other  creditors.  Contingent 
claimants  (and  other  creditors)  only  have 
access  to  receivership  collections  afior  the 
FDIC  has  tieen  repaid.  The  transaction  [a 
Purchase  and  Assumption  Transaction)  is 
thus  simpler,  losses  are  more  predictable  and 
it  is  less  expensive  to  the  deposit  insurance 
fund. 

See  S.C  Silverberg,  "A  Case  for 
Depositor  Preference,"  Banking  and 
Economic  Review  7, 8.  (May  1986). 

Twenty-three  States  have  enacted 
legislation  to  recognize  dopositor 
preference  for  bank  receiverships.  These 
States  are:  Alaska.  California,  Colorado, 
Georgia,  Hawaii,  Idaho.  Indiana,  Iowa,  " 
Kansas.  Louisiana,  Missouri,  Montana, 
Nebraska,  New  Mexico,  North  Dakota, 
Okluhoma,  Oregon,  South  Dakota, 
Tennessee,  Texas,  Utah,  Virginia,  and 
West  Virginia. 

Eight  States  have  enacted  legislation 
to  recognize  full  depositor  preference  for 
their  savings  and  loan  associations. 
These  States  are:  Georgia,  Indiana, 
Nebraska,  North  Carolina,  Oklahoma, 
Texas,  Utah,  and  West  Virginia.'  (South 
Dakota.  Tetinessee,  and  Washington 
State  have  enacted  statutes  providing  an 
extremely  limited  and  minimal  dopositor 
priority.),.  .  •'<       .. 

II.  Statutory  Authority  foriKe  S«op«  of 
this  Rulemaking 

Pursuant  to  section  5(d)(ll)  of  the 
Home  Owners'  Loan  Act  of  193.3, 
("HOLA").  12  U.S.C.  1464(d)|ll).  the 


'  TIra  following  list  presents  citations  for  the  Kigtil 
Sl.ile  slulutory  sections  rei:ognlzin(!  full  Jppositor 
preference  for  receiverships  involving  I'SIiO 
insured  institutions: 

(1)  Georgia:  CA.  Code  Ann.  I  7-l-2n2(a)(2); 

(2)  Indiana:  Ind.  Code  i  2»-l-3.1-10(  J): 
(3|  Ncbraaka:  Neb.  Rev.  Stut.  1  8-1.  IIO. 

14)  IVorth  Caivlino:  N.C.  C«n.  9tut.  {  54B-70«m) 
m.  13): 

(5)  OA/iiA.>mii.Okla..St«t.  Ann.  til.  IS. 
1  38t.78(K)(l)(b): 

16)  Texas:  Tex.  Rev.  Civ.  Stat.  Ann.  art.  8S2)i, 
|Si)e(K)|3): 

J7)  Utah:  Utah  Code  Ann.  i  7-2-tS(d):  and 

(8)  West  Virginia:  W.  VA.  Co<te  |  3tA-7-12(aM3). 


Board  has  plenary  authority  to  make 

rules  and  regulations  for  federally 

chartered  associations  in 

conservatorship  or  receivership,  for  the 

conduct  of  conservatorships  and 

receiverships,  and  for  the  liquidation 

and  dissolution  of  such  associations. 

Pursuant  to  section  406(c)(3)(A)  of  the 

National  Housing  Act  ("NHA"),  12 

U.S.C.  1729(c)(3)(A),  the  provisions  of 

section  5(d){ll)  of  the  HOLA  are 

applicable  to  a  State-chartered  insured 

institution  for  which  the  Board  has 

appointed  the  FSLIC  as  conservator  or 

receiver  "in  the  same  manner  and  to  the 

same  extent  as  if  such  |State-chartered| 

institution  were  a  Federal  assiM:irttion 
•  •  •  •• 

For  a  discussion  of  the  enlargement  of 
the  Board's  authority  to  regulate 
conservatorships  and  receiverships 
under  section  5(d){ll)  of  the  HOLA  and 
section  406(c)(3)  of  the  NHA.  see  the 
introduction  to  the  Proposed 
Receivership  Regulations  (50  FR  48970). 
Concerning  the  Board's  authority  to 
promulgate  extensive  rules  for  the 
receivership  and  liquidation  of  State- 
chartered  associations  for  which  the 
Board  has  appointed  the  FSUC  as 
receiver,  see  section  6  of  the  Bank 
Protection  Act  of  1968.  Pub.  L  No.  90- 
389. 82  Stat  294.  Congress  based  this 
extension  of  regulatory  powers  on  the 
FSUC's  "vital  interest  in  seeing  that  the 
liquidation  of  the  [State-chartered] 
association  proceeds  in  an  orderly 
manner".  S.  Rep.  No.  1263. 90th  Cong.. 
2d  Sess.,  reprinted  in  1968  U.S.  Code 
Cong,  k  Ad.  News  2530,  2531. 

Pursuant  to  cited  authority,  the  Board 
is  publishing  for  comment  a  revision  of 
S  569c.ll  that  would  provide  for 
depositor  priority  over  unsecured  claims 
of  general  creditors  for  deposits  booked 
at  offices  of  federally  chartered 
associations  or  savings  banks  located  in 
States  with  depositor  preference 
legislation.  The  Board  asks  for  comment 
on  alternative  revisions  of  S  S69c.ll  that 
would  provide  (1)  depositor  priority  over 
general  creditor  claims  for  alt  Federal 
associations  and  Federal  savings  banks, 
regardless  of  location  or  (2)  depositor 
priority  for  all  Federal  savings  banks 
and  for  all  institutions  for  which  the 
FSLIC  is  appointed  a  receiver  by  the 
Board. 

III.  FSLIC's  Claims  as  Subrogee 

An  important  element  in  this  proposal 
for  expanding  the  depositor  priority 
coverage  in  current  9  569c.l  1(a)(6)  is  to 
better  protect  FSUC's  claims  as 
subrogee  to  the  claims  of  insured 
depositors  up  to  the  statutory  maximum. 
Section  405(b)  of  the  NHA.  12  U.S.C. 
1728(b).  directs  the  FSLIC.  in  the  event 
of  a  default  by  any  insured  histitution.  to 


pay  each  insured  account  in  such    . 
insured  institution  which  is 
"surrendered  and  transferred "  to  the 
FSLIC.  Payment  is  to  be  made  "as  soon 
as  possible  either  (1)  by  cash  or  (2)  by 
making  available  to  each  insured 
member  a  transferred  account  in  a  n^w 
insured  institution  in  the  same 
community  or  in  another  insured 
institution  in  an  amount  equal  to  the 
insured  account  of  such  member  *  *  *." 

Pursuant  to  section  406(b)(2)  of  the 
NHA,  12  U.S.C.  1729(b)(2),  the  FSUC  as 
receiver  of  a  Federal  association  is 
directed  to  pay  insurance  in  accordance 
with  section  406  of  the  NHA.  Section 
406(b)(2)  of  the  NI^  also  provides  that 
the  FSUC.  upon  "surrender  and 
transfer"  of  an  insured  accoimt  in  any 
Federal  association  which  is  in  default, 
shall  become  subrogated  with  respect  to 
such  account.  The  provisions  of  section 
40e(b)(2)  of  the  NHA  are  applicable  to 
the  FSUC  as  receiver  of  a  State- 
chartered  institution  urider  appointment 
by  the  Board  pursuant  to  section 
406(c)(1)(B)  of  the  NliA. 

Under  the  statute  and  the  doctrine  of 
equitable  mibrogation.  the  FSUC  is 
entitled  to  exercise  the  rights  of 
depositors  with  respect  to  their  insured 
accounts  after  making  available 
transferred  accounts.  Subrogation  is  a 
remedy  which  has  been  available  in 
courts  of  equity  at  least  since  the 
seventeenth  century.*  The  doctrine  is 
explained  as  follows  in  the  Restatement 
of  the  Law  of  Restitution: 

Where  property  of  one  person  is  used  in 
discharging  an  obligation  owed  by  another  or 
a  lien  upon  the  property  of  another,  under 
such  circumstances  that  the  other  would  be 
unjustly  enriched  by  the  retention  of  the 
benefit  thus  conferred,  the  former  is  entitled 
to  be  subrogated  to  the  position  of  the  obligee 
or  lienhoider. 

Restatement  of  the  Law  of  Restitution 
Section  162  (1937)  ("Restatement"). 
According  to  the  Restatement,  the 
underlying  justification  and  purpose  for 
subrogation,  as  with  most  forms  of 
restitution,  is  to  prevent  unjust 
enrichment.  In  this  regard,  the  FSUCs 
rights  are  like  those  of  any  insurer. 

iV.  Initial  Regulatory  Flexibility 
Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  the  Board  is 
providing  the  following  initial  regulatory 
flexibility  analysis: 

1.  Reasons,  objectives,  and  legal  ba8i$ 
underlying  the  proposed  rule.  These    , 


»  r  G.  PHlnier.  Law  of  Reatitution  {  1.5|b)  (1U78). 
See  Ford  v.  Stobridgt!,  21  Bng.  Rep.  780  (Ch.  1692); 
Morgan  v.  Seymour.  21  Eng.  Rep.  525  (Ch.  1637). 
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elements  are  incorporated  above  in 
SUPPLfMCNTAHY  INFOmRAnON. 

2.  Small  institutions  to  which  the 
proposed  rule  apolies.  The  Small 
Business  Administration  defines  a  small 
financial  institution  as  "a  conunercial . 
bank  or  savings  and  loan  association, 
the  assets  of  which,  for  the  preceding 
fiscal  year,  do  not  exceed  $100  million." 
13  CFP  121.13(a)  (1987).  Therefore,  small 
entities  to  which  the  proposed  rule 
would  apply  are  the  1,651  insured 
institutions  that  had  assets  totaling  $100 
million  or  less  as  of  December  31. 1986. 

3.  Impact  of  the  proposed  rule  on 
small  institutions.  Aii  instiXMtioDS, 
including  small  institutions,  should 
benefit  from  the  proposal.  The  proposed 
rule  would  impose  no  new 
recordkeeping  requirements  or  other        , 
additional  adininistnitive.btirden  on  any 
insured  institution.  The  Boaid  therefore 
believes  that  the  proposed  rule,  would 
not  have  a  significant  economic  impact 
on  small  institutions. 

4.  Overlapping  or  conflicting  Federal 
rules.  There  are  no  known  Federal  rules 
that  would  duplicate,  overtap,  or  conffict 
with  this  proposed  rule. 

5.  Alternatives  to  the  proposed  rule. 
There  are  no  alternatives  that  would  be 
less  burdensome  than  the  proposed  in 
addressing  the  concerns  expressed  in 
Ihe  SUPPLEMENTARY  INFORMATION 
set  forth  above. 

Ust  of  Subjects  in  12  CFR  Part  569c 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirenvents.  Savings  and  loan - 
associations. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  569c. 
Subchapter  D,  Chapter  V.  Title  12.  Code 
of  Federal  Reguldtions.  as  set  forth 
below. 

SUBCHAPTER  D-f  EDCRAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  569c— RECEIVERSHIP  RULES 

1.  The  authority  citation  for  Part  569c 
continues  to  read  as  follows: 

Authority:  Sec.  5. 48  Stat.  132,  as  amended 
(12  U.S.C.  1464):  sees.  402. 406.  48Stat.  1256, 
1258.  as  amended  (12  U.S.C.  1725. 1729): 
Reor^.  Plan  ^4o.  3  of  1947, 12  FR  4981.  3  CFR. 
1943-1948  Comp..  p.  1071. 

2.  Amend  §  5e9c.ll  by  revising 
paragraph  (8)(^  to  read  as  follows: 


§569c11 

(a)*  •  • 

(6)  Claims  for  withdrawable  accounts, 
including  those  of  the  Corporation  as 
subrogee  or  transferee,  arid  all  other 
claims  wluch  have  accrued  and  become 
unconditionally  fixed  on  or  before  the 
date  of  default  wether  liquidated  on 


unliquidated,  except  as  firovided  in 
paragraphs  (}<)(1)  throii^  (a)(5)  of  this 
section,  provided,  tiow€;ver,  that  if  the 
association  is  chartered  and  was 
operated  under  the  laws  of  a  state  that 
provided  a  priority  for  holder  of 
withdrawable  accounts  over  such  other 
claims  or  general  creditors,  such  priority 
within  this  paragraph  (a)(6)  shall  be 
observed  by  the  receiver;  and  provided 
further,  that  if  deposits  of  a  Federal 
association  are  booked  or  registered  at 
an  office  of  such  association  that  is 
located  in  a  State  that  provides  such 
priority  with  respect  to  State-chartered 
associations,  such  deposits  in  a  Federal 
association  shall  have  priority  over  such 
other  claims  or  general  creditors,  which 
shall  be  observed  by  the  receiver 
*        *        *        *        * 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington. 
Assistant  Secretary. 
(FR  Doc  88-15048  Filed  7-1-8&  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATKNi 
Federal  Aviation  Admintotration 

14CFRPart39 

[Docket  No.  88-NM-73-ADr 

Airworthiitess  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM).  

SUIUMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  727  series 
airplanes,  which  would  require 
replacement  of  the  existing  bolt  and 
self-locking  nut  that  attaches  the 
downlock  forward  pushrod  assembly  to 
the  downlock  torque  shaft  of  the  main 
landing  gear  with  a  new  bolt,  castellated 
nut,  and  cotter  pin.  This  proposal  is 
prompted  by  reports  of  incidents 
involving  loosening  of  the  self-locking 
nut  which  resulted  in  loss  of  nut  and,  in 
one  case,  loss  of  bolt.  This  condition,  if 
not  corrected,  could  lead  to  separation 
of  the  forward  pushrod  from  the 
downlock  torque  shaft,  whicfa  could 
result  in  door  jamming  that  could 
prevent  the  extension  of  the  affected 
landing  gear. 

DATES:  Comments  must  be  received  no 
later  than  August  25. 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Admini&traiion.  Northwest 
Mountain  Region.  Office  of  the  Regional 


Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rides  Docket  No.  88-NM- 
73-AD,  17900  Pacific  Highway  South.  C- 
68906,  Seatde,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707, 
Seattle.  Washington  98124.  This 
information  may  be  examined  at  ll  e 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stanton  R-  Wood,  Airframe  Branch. 

ANM-120S;  telephone  (206)  431-1924. 

Mailing  address:  FAA.  Northwest 

Mountain  Region.  17900  Pacific  Highway 

South.  C-68966.  SeatUe,  Washington 

98168. 

SUPPLEMKNTARV  MFORMATlOll: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  meldng  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  ai^guraents  as 
they  may  desire.  Commtmications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
•   above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  change  d 
in  light  of  the  comments  received.  All 
comments  submitted  iviU  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Re^onal  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-73-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168. 

Discussion 

There  have  been  several  incidents 
involving  Boeing  Model  727  series 
airplanes  where  loosenii^  of  the  self- 
locking  nut  at  the  attaciiment  of  the 
downlock  forward  pushrod  assembly  to 
the  downlock  torque  shaft  of  the  main 
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landing  gear  has  b«en  found.  This  has 
resulted  in  loss  of  the  nut  and,  in  one 
case,  loss  of  the  bolt.  Loss  of  the  nut  and 
bolt  from  the  joint  can  result  in 
separation  of  the  forward  pushrod  from 
the  downlock  torque  shaft  which  could 
result  in  door  jamming  that  could 
prevent  the  extension  of  the  affected 
landing  gear. 

I'he  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletins  727-32-0353 
and  727-32-0237.  Revision  4,  both  dated 
February  25, 1988,  which  describe  the 
procedure  for  replacing  the  existing  bolt 
and  self-locking  nut  that  attaches  the 
downtock  forward  pushrod  assembly  to 
the  downlock  torque  shaft  with  a  neW 
bolt,  castellated  nut,  and  cotter  pin.  The 
FAA  has  also  reviewed  and  approved 
Boeing  Service  Bulletin  727-32-275. 
Revision  2,  dated  March  30, 1984,  which 
describ»?s  installation  of  an  improved 
safety  bar.  Airplanes  that  have  had  the 
improved  safety  bar  installed  during 
manufacture,  or  by  the  incorporation  of 
Boeing  Service  Bulletin  727-32-275,  are 
not  affected  by  this  proposed  rule 
because  the  affected  landing  gear  on 
these  airplanes  can  be  extended  after 
door  jamming. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  replacement  of  the 
existing  bolt  and  self-loc4(ing  nut  that 
attaches  the  downlock  forward  pushrod 
assembly  to  the  downlock  torque  shaft 
with  a  new  bolt,  castellated  nut,  and 
cotter  pin  on  all  airplanes  not  equipped 
W4th  the  improved  safety  bar,  in 
accordance  with  the  service  bulletins 
previously  mentioned. 

It  is  estimated  that  1,018  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  is  would  take  approximately  9 
manhours  per  airplane  to  accompli.sh  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Biased  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $366,480. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  docutnent  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  F.xecutive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 


Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  it  is 
fiurther  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  econoinic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  727  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
r^ttlatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Tlie  Proposed  AiDendnMBt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFH  39.13)  as  follows: 

PART  39-4  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  4«  U.S.C.  1354(n),  1421  and  1432; 
49  U.S.C.  106(k)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 


$39.13    lAiMfMled] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Booing:  Applies  to  all  Model  727  series 
airplanes,  prior  to  line  number  1620,  not 
equipped  with  th«  safety  txir 
modification  described  in  Boeing  Sirvice 
Bulletin  727-32-275,  Revision  2.  dated 
March  30. 1984,  certiru^ted  in  any 
category. 
Compliance  required  within  the  next  2,000 
flight  hours  after  the  effective  date  of  this  AD, 
unless  previously  accomplished. 

To  prevent  failure  of  the  main  landing  gear 
(MLC)  to  extend  as  a  result  of  loosenintji  of 
the  self-locking  nut  at  the  attachment  of  the 
downlock  forward  pushrod  assembly  to  the 
downlock  torque  shaft,  accomplish  the 
following: 

A.  Modify  airplanes  listed  in  Boeing 
Service  Bulletin  727-32-0237.  Revision  4. 
dated  February  25. 1988.  by  installing  the 
bolt,  washer,  nut,  and  cotter  pin  called  out  in 
item  10  of  Figure  5  of  thai  service  bulletin. 

B.  Modify  airplanes  listed  in  Booing  Service 
Bulletin  727-32-0353,  dated  February  25, 1988, . 
by  installing  the  bolt,  wtsbcr,  nut,  and  cotter 
pin  in  accordance  with  that  service  bulletin. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  ¥.\A  Principal  Maintenance 
inHpeclor  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  viay  t>»  issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  airplaine«  to  a  tMse  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707. 
SeaHle,  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  June  ti, 
1968. 

.  Thooias  |.  Howard, 

Acting  Director,  Northwest  Mountain  Re/iion. 
|FR  Doc.  88-14944  Piled  7-1-88: 8:45  am| 
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14CFRPwt39 

(Dedcot  No.  89-NM-77-AD] 

AirworthineM  Directivee;  Poelng 
Model  727  Air|MaMe 

aocmcy:  Federal  Aviation 
Administration  (FAA).  DOT. 

action;  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  prt^oses  a  new 
airworthiness  directive  [AD),  applicable 
to  Boeing  Model  727  series  airplanes, 
which  would  require  inspeotion,  and 
modification,  if  necessary,  of  main 
landing  gear  door  actuators.  This 
proposal  is  prompted  by  reports  of  door 
actuators  failing  to  unlock  due  to  failure 
of  the  pivot  trunnions.  This  condition,  if 
not  corrected,  could  lead  to  inability  to 
retract  or  extend  the  main  landing  gear. 
DATE:  Comments  must  be  received  no 
later  than  August  25. 1988. 
AOOmsSES:,  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Moutnain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  8ft-NM- 
77-AD,  17900  Pacific  Highway  South, 
C-68966,  Scuttle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  p^ice.  FAA,  Northwest 
Mountain  Region,  9010  East  Mar^nal    . 
Way  South,  Seattle,  Washington. 


FOfl  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  C.  McCracken.  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  431-1947.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168. 
SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  On  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket.      .. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  8&-NM-77-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion 

One  operator  of  Boeing  Model  727 
airplanes  has  reported  eleven 
occurrences  of  fractured  pivot  trunnions 
in  the  main  landing  gear  door  actuators. 
Four  additional  actuators  were  found 
with  cracked  pivot  trunnions. 
Examination  by  Boeing  revealed  that  the 
pivots  cracked  due  to  fatigue.  In  one 
case,  the  operator  reported,  following 
takeoff,  the  right  main  landing  gear 
would  not  retract.  Examination  of  the 
door  actuator  revealed  that  the  upper 
main  truimion  had  fractured  and  was 
wedged  in  the  actuator  mechanism, 
preventing  the  actuator  from  unlocking. 
With  the  actuator  locked,  the  door 
cannot  be  opened  and  the  landing  gear 
cannot  be  retracted  or  extended.  The 
normal  and  alternate  landing  gear 
extension  systems  are  both  rendered 
inoperative.  This  condition,  if  not 
corrected,  could  lead  to  inability  to 
retract  or  extend  the  main  landing  gear. 


The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  727-32-0358, 
dated  March  31. 1988.  and  Sargent 
Controls  Service  Bulletin  7-3141-32-06. 
Revision  1.  dated  November  2. 1987. 
which  describe  inspection  and 
replacement,  if  necesary.  of  the  main 
landing  gear  door  actuator  pivot 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  and 
replacement,  if  necessary,  of  the  main 
landing  gear  door  actuator  pivot  in 
accordance  with  the  sevice  bulletin 
previously  mentioned. . 

It  is  estimated  that  1.246  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  initial  inspection,  and  that  the 
average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $99,680.  In 
addition,  the  required  repetitive 
inspections  would  take  2  manhours  per 
airplane  every  800  flight  cycles,  which  is 
approximately  1,040  flight  hours  or  .35 
years.  The  average  cost  associated  with 
the  repetitive  inspections  is 
approximately  $285,000  per  year. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  Boeing  Model  727  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  Safety,  Aircraft. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authroity 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

$39.13    [Antendedl 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  all  Model  727  series 
airplanes,  certificated  in  any  categor>'. 
Compliance  required  as  indicated.  unU-RS 
previously  accomplished. 

To  prevent  jamming  of  the  main  landing 
gear  door  actuator  caused  by  fracturing  of  the 
pivot  trunnion,  accomplish  the  following: 

A.  Within  the  next  1,600  flight  cyclps  after 
the  affective  date  of  this  AD.  acconipii.sh  the 
visual  inspection  of  the  main  landirif;  gear 
door  actuator  pivots  in  accordance  with 
Boeing  Ser\'ice  Bulletin  727-32-0358.  dated 
May  31, 1988.  Repeat  this  inspection  at 
intervals  not  to  exceed  800  flight  cycles. 

B.  If  any  of  the  pivot  trunnion  shafts  are 
found  loose  or  missing  during  the  inspection 
performed  in  accordance  with  paragraph  A., 
above,  prior  to  further  flight,  replace  the  pivot 
in  accordance  with  Boeing  Service  Bulletin 
727-32-0358.  dated  May  31. 1988. 

C.  Accomplishing  the  pivot  replacement 
with  a  part  number  3-3141-54  pivot,  in 
accordance  with  Sargent  Controls  Service 
Bulletin  7-3141-32-06.  Revision  1.  dated 
November  2. 1967,  constitutes  terminating 
action  for  the  initial  and  repetitive 
inspections  required  by  paragraph  A.,  above. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comnK-nts 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  ser\'ice  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  Soutb.  Seattle.  Washington 
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Issued  in  Seattle,  Washington,  on  June  23, 
1988. 

Thomas ).  Howard, 

Acting  Director.  Northwest  Mountain  Region. 
|FR  Doc.  88-14943  Filed  7-1-88;  8:45  am) 

BIUINO  COM  4«1»-1»Hi 


14  CFR  Part  71 

(Airspace  Dockat  No.  SS-AWP-ai 

Proposed  Revision  to  Fairfield,  CA; 
Control  Zone 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  revise 
the  Fairfield,  CA,  control  zone.  This 
revision  will  provide  controlled  airspace 
for  instrument  flight  rules  (IFR) 
departures  from  the  Travis  AFB 
Aeroclub  airport  and  will  also  provide 
additional  controlled  airspace  for  slow 
climbing  large  jet  departures  from 
Travis  Air  Force  Base  (AFB). 
DATES:  Comments  must  be  received  on 
or  before  September  15, 1988. 
addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
Airspace  and  Procedures  Branch,  AWP- 
530,  Docket  No.  88-AWP-9,  Air  Traffic 
Division,  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles.  California 
90009. 

The  ofHcial  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Western-Pacific  Region,  Federal 
Aviation  Administration,  Room  6W14, 
15000  Aviation  Boulevard.  Lawndale. 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
and  Procedures  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  K.  Martin,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawndale.  California  90261, 
Telephone  (213)  297-1642. 

SUPPt^MENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AWP-9."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
at  15000  Aviation  Boulevard,  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  reguest  to  the  Federal 
Aviation  Administration,  Airspace  and 
Procedures  Branch,  P.O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Commimications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  Fairfield,  CA, 
control  zone.  This  revision  will  provide 
controlled  airspace  for  IFR  departures 
from  the  Travis  AFB  Aero  Club  Airport 
and  will  also  provide  additional 
controlled  airspace  for  slow  climbing 
large  jet  departures  from  Travis  AFB. 
Section  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 


keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entitles  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  control  zones. 

The  Proposed  Amendment 

Accordingly,  pursant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71-OESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10654:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

971.171    (AnMfldad) 

2.  Section  71.171  is  amended  as 
follows: 

IReviwd) 

Within  a  5-miIe  radius  of  Travis  AFB. 
Fairfield.  CA.  (lat.  38'15'45'.,  long. 
121*55'35*W.);  within  2  miles  each  side  of  the 
Travis  VOlt  (lat.  38'20'40'N..  long. 
121'48'35'W.)  04r  radial  extending  from  the 
6-mile  radius  zone  to  10  miles  NE  of  Travis 
AFB:  within  2  miles  each  side  of  the  Travis 
VOR  227*  radial  extending  from  the  5-mile 
radius  zone  to  10  miles  SW  of  Travis  AFB; 
and  within  2  miles  each  side  of  the  237* 
bearing  from  the  Travis  Aero  Club  Airport 
(lat.  38*16'10"N.,  long  121*58'27' W.) 
extending  from  the  Travis  Aero  Club  Airport 
to  5  miles  SW  of  the  airport. 

Issued  in  Los  Angeles,  California,  on  June 
10, 1988. 
Jacqueline  L.  Smith, 

Manager,  Air  T^ffic  Division,  Western- 
Pacific  Region. 

[FR  Doc.  14941  Filed  7-1-68;  6:45  am] 
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14  CFR  Part  71 

I  Airspace  Docket  No.  88-AWP-8] 

Proposed  Establishment  of  Barking 
Sands,  HI;  Transition  Area 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  700'  ACL  transition  area  at 
Barking  Sands,  HI.  This  transition  area 
will  provide  controlled  airspace  for 
aircraft  executing  instrument  approach 
procedures  to  the  Barking  Sands  PMRF 
Airport,  Kauai,  Hawaii. 
DATES:  Comments  must  be  received  on 
or  before  August  31. 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
Airspace  and  Procedures  Branch,  AWP- 
530.  Docket  No.  88-AWP-8.  Air  Traffic 
Division,  P.O.  Box  92007,  Woridway 
Postal  Center.  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region.  Federal 
Aviation  Administration,  Room  6W14, 
15000  Aviation  Boulevard,  Liivvndale, 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
and  Procedures  Branch.  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  IC.  Martin,  Airspace  and 
Procedures  Specialist.  Airspace  and 
Procedures  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulovard.  Lawndale,  California  90261. 
telephone  (213)  297-1642. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
ri»gulatory.  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  fhe 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 


with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
foUowing  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AWP-8."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Airspace  and 
ftocedures  Branch.  Air  Traffic  Division, 
at  15000  Aviation  Boulevard.  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
With  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  and 
Procedures  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Com.munications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  700'  AGL 
transition  area  at  Barking  Sands.  HI. 
This  transition  area  will  provide 
controlled  airspace  for  aircraft 
executing  instrument  approach 
procedures  to  the  Barking  Sands  PMRF 
Airport.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6D  dated 
January  4. 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 


promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14 
CFR  11.69. 

S  71.181    (Amended] 

2.  Section  71.181  is  amended  as 
follows; 

Barking  Sands,  Hi  (New| 

That  airspace  extending  upward  from  700 
feel  above  the  surface  within  a  ^mile  radius 
of  the  Barking  Sands  PMRF  Airport  (lat. 
22'01'18"N.,  long.  159'47'12'W.);  within  2 
miles  each  side  of  the  Barking  Sands  I'ACAN 
(lat.  22"02'12"N..  long.  159'4706'W.)  173'' 
radial  extending  from  the  5-mile  .'adius  area 
to  8.5  miles  south  of  the  Barking  Sands  P>.1RF 
Airport:  and  within  2  miles  each  side  of  the 
Barking  Sands  TACAN  341'''radial  extending 
from  the  S-mile  radius  area  to  6.5  miles  notth 
of  the  Barking  Sands  PMRF  Airport. 

Issued  in  Lx>s  Angeles.  California,  on  June 
10, 1968. 
Jacqueline  L.  Smith. 

Mancfier.  Air  Traffic  Division,  Western- 
Pacific  Region. 
(PR  Doc.  86-14940  Filed  7-1-88;  8:45  am] 

BIIXING  COOC  4910-13-«l 


14  CFR  Part  71 

(Airspace  Oodiet  No.  8S-AWP-1Q] 

Pro^ybsed  Revision  to  Hagstaff  PuNiam 
Airport,  AZ;  Transition  Area 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Flagstaff  Pulliam  Airport,  AZ. 
transition  area.  This  revision  will 
increase  the  1200  feet  above  ground 
level  (AGL)  transition  area  and  provide 
additional  controlled  airspace  for 
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aircraft  in  the  FRISY  intersection 
holding  pattern. 

DATES:  Comments  must  be  received  on 
or  before  September  15. 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
Airspace  and  Procedures  Branch,  AWP- 
530.  Docket  No.  88-AWP-lO.  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center.  Los  Angeles.  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Western-Pacific  Region,  Federal 
Aviation  Administration,  Room  6W14, 
15000  Aviation  Boulevard.  Lawndale. 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
and  Procedures  Branch.  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  K.  Martin.  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (213)  297-1642. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Coinmenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made:  ^  , 

"Comments  to  Airspace  Docket  No.  88^ 
AWP-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  and 


Procedures  Branch,  Air  Traffic  Division, 
at  15O0O  Aviation  Boulevard,  Lawndale. 
California  90261.  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  and 
Procedures  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Ixts  Angeles. 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  Flagstaff  Pulliam 
Airport,  AZ.  transition  area.  This 
revision  will  increase  the  1200  feet  AOL 
transition  area  and  will  provide 
additional  controlled  airspace  for 
aircraft  in  the  FTUSY  intersection 
holding  pattern.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6D  dated 
January  4, 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows; 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a),  151U: 
Executive  Order  10854:  49  U.S.C.  10e(g) 
(Revised  Pub.  L  97-449.  January  12, 1963):  14 
CFR  11.69. 

971.181    [AiiMfMtod] 

2.  Section  71.181  is  amended  as 
follows: 

Flagstaff  Pulliam  Aiipod.  AZ  |Revig«d| 

That  airspace  extending  upward  from  700 
feet  al>ove  the  lurface  within  an  ll.S-mile 
radius  of  Pulliam  Airport  (iai.  35°08'18"  N., 
long.  111°40'14"  W.);  and  that  airspace 
extending  upward  from  1,200  feet  above  4he 
surface  within  9.5  miles  each  side  of  the 
Flagstaff  VOR  iZT  and  307*  radials. 
extending  from  8  mile*  northwest  to  19  miles 
southeast  of  the  VOR,  excluding  that  portion 
within  R-2302:  and  within  that  airspace 
bounded  by  a  line  beginning  at  lat.  35°13'32" 
N..  long.  lll*04'2a"  W.;  to  last.  35°1717"  N., 
long.  111*02'32"  W.:  to  lat.  3S°22'00"  N.,  long. 
111°16'40"  W.;  to  lat.  35°24'00"  N.,  long. 
111'28*13"  W.;  to  lat.  35*17'43"  N..  long. 
111*36'07"  W.:  thence  clockwise  via  the  11.5- 
mile  radius  circle  of  Pulliam  Airport:  to  lat. 
35°16'26"  N.,  long.  11T3302"  W.;  to  lat. 
SS'WSS"  N.,  long.  111°24'07"  W.;  to  the  point 
of  beginning. 

Issued  in  Los  Angeles,  California,  on  |une 
10.1988. 

Jacqueline  L.  Smith, 
Manager,  Air  Traffic  Division  Western- 
Pacific  Region. 
(PR  Doc.  88-14942  Piled  7-1-88: 8:45  am) 

MLUNQ  COOC  4t10-t»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL-3408-9:  KY-0391 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky; 
Group  111  CTG  Regulation 

AOENCY:  Environmental  Protection 
Agency,  (EPA). 
action:  Proposed  rule. 

summary:  EPA  today  proposes  to 
approve  a  regulation  submitted  by  the    - 
Commonwealth  of  Kentucky.  The 
regulation,  401  KAR  61:175  "Leaks  from 
existing  synthetic  organic  chemical  and 
polymer  manufacturing  equipment", 
relates  to  Kentucky's  State 
Implementation  Plan  (SIP)  for  ozone  and 
is  based  upon  the  Group  III  control 
techniques  guideline  (CTC)  document. 
The  intent  of  the  regulation  is  to  apply 


reasonably  available  control  technology 
(RACT)  to  reduce  volatile  organic 
compound  (VOC)  emissions  from 
synthetic  organic  chemical  and  polymer 
manufacturing  equipment. 

The  public  is  invited  to  submit  written 
comments  on  this  proposed  action. 

DATE:  To  be  considered,  comments  must 
reach  us  on  or  before  August  4, 1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Jill  Perry  of  EPA  Region 
IV's  Air  Programs  Branch  (see  EPA 
Region  IV  address  below).  Copies  of  the 
materials  submitted  by  Kentucky  may 
be  examined  during  normal  business 
hours  at  the  following  locations: 

Environmental  Protection  Agency. 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street  NE,.  Athinta.  Georgia 
30365 

Commonwealth  of  Kentucky,  Natural 
Resources  and  Environmental 
Protection  Cabinet,  Division  of  Air 
Pollution  Control,  18  Reilly  Road 
Building  #2,  Fort  Boone  Plaza, 
Frankfort.  Kentucky  40601. 

FOR  FURTHER  INFORMATION  CONTACT 

Jill  Perry,  Air  Programs  Branch,  EPA 
Region  IV,  at  the  above  address  and 
telephone  number  (404)  347-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  INFORMATION:  On 

August  7, 1984,  the  Kentucky  Division  of 
Air  Pollution  Control  committed  to 
adopt  a  regulation  for  sources  covered 
by  the  Croup  III  CTG  document. 
"Control  of  Volatile  Organic  Compound 
I.eaks  from  Synthetic  Organic  Chemical 
and  Polymer  Manufacturing  Equipment" 
(EPA^50/3-83-006)  which  was  issued 
by  EPA  in  March  1984.  On  December  29, 
1986,  Kentucky  submitted  a  revision  to 
the  SIP  to  add  Regulation  401  KAR 
61:175. 

The  regulation  requires  all  applicable 
facilities  to  implement  a  quarterly  leak 
detection  program  to  control  fugitive 
VOC  emissions.  Upon  detection  of  a 
leak,  a  weatherproof  and  readily  visible 
tag  must  be  affixed  to  the  leaking 
component.  Repair  of  any  affected 
facility  found  to  be  leaking  must  be 
made  within  fifteen  (15)  days.  A  recheck 
of  any  repaired  component  is  required 
within  five  (5)  days  of  the  repair. 

The  regulation  also  requires  that  a 
survey  log  donoting  the  location,  tag 
number,  date,  and  stream  composition 
of  the  leak  be  maintained  for  a  period  of 
two  (2)  years  after  the  inspection  is 
completed.  In  addition,  the  facility  is 
required  to  submit  to  Kentucky  a  report 
listing  all  leaks  which  were  located  but 


not  repaired  within  the  prescribed  time 
period. 

Proposed  Action 

This  regulation  is  consistent  with  the 
requirements  specified  in  the  CTG 
document  (EPA-450/3783-006). 
Therefore,  EPA  is  today  proposing  to 
approve  Kentucky's  Group  III  regulation. 

The  public  is  invited  to  participate  in 
this  rulemaking  by  submitting  written 
comments  on  the  proposed  actions. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
ha.s  exemptod  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 
list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7642. 

Editoral  Note.— This  document  was 
received  at  the  office  of  the  Federal  Register 
June  19. 198a     " 

Lee  A.  DeHihns,  iU, 

Acting  Regionaf  Administrator. 

|FR  Doc.  88-14986  Filed  7-1-88:  8:45  am] 

BILUNG  CODE  6560-$0-lt 

40  CFR  Part  52 

(FRLr3408-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Notice  of  proposed  rulemaking: 
correction  and  extension  of  the  public 
comment  period. 

summary:  On  April  21, 1988  (53  FR 
13135).  USEPA  proposed  rulemaking  and 
solicited  public  comment  on  a  revision 
to  the  Illinois  State  Implementation  Plan 
for  Ozone  concerning  a  variance  for  the 
F'ord  Motor  facility  in  Cook  County.  This 
notice  corrects  information  that 
appeared  in  the  proposed  rulemaking 
and  extends  the  public  comment  period 
until  June  22. 1988. 

DATES:  Comments  must  be  received  on 
or  before  June  22, 1988. 

ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review.  (It  is  recommended  that  you 
telephone  Randolph  O.  Cano  at  (312) 
886-6036  before  visiting  the  Region  V 
office). 


U.S.  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604 

Illinois  Environmental  Protection 
Agency,  Division  of  Air  Pollution 
Control,  2200  Churchill  Road. 
Springfield,  Illinois  62706. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  Gar}'  Gulezian. 
Chief,  Regulatory  Analysis  Section.  Air 
and  Radiation  Branch  {5AR-26).  USEPA, 
Region  V.  230  South  Dearborn  Street. 
Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano.  Regulator)  Analysis 
Section.  Air  and  Radiation  Branch, 
Environmental  Protection  Agency. 
Region  V.  Chicago,  Illinois,  (312)  886- 
6036. 

SUPPLEMENTARY  INFORMATION:  On  April 
21. 1988,  USEPA  proposed  rulemaking 
and  solicited  public  comment  on  a 
revision  to  the  Illinois  State 
Implementation  Plan  for  Ozone 
concerning  a  variance  from  Illinois 
volatile  organic  compound  Rule 
205(n)(l)  for  the  Ford  Motor  facility  in 
Cook  County.  On  page  13135  of  the  April 
21, 1988,  Federal  Register  at  the  bottom 
of  the  second  colum^  the  following  was 
incorrectly  stated: 

However,  elsewhere  In  today's  Federal 
Register,  IISEPA  is  proposing  to  disapprove 
Illinois  ozone  attainment  demonstration  for 
Chicago  because  the  prt;senlly  effective 
ozone  control  measures  are  not  sufficient  to 
attain  the  ozone  national  ambient  air  quality 
standards  (NAAQS)  by  December  31. 1987. 

This  statement  is  not  correct  in  that 
USEPA  did  not  propose  to  disapprove 
the  Illinois  plan  elsewhere  in  the  April 
21, 1988,  Federal  Register,  but  instead 
had  proposed  to  disapprove  the  Illinois 
attainment  demonstration  on  this  basis 
on  July  14, 1987  (52  FR  26424).  This  is  the 
correct  refere.nce  as  to  when  USEPA  last 
proposed  to  disapprove  Illinois'  plan. 
USEPA  regrets  any  inconvenience  this 
incorrect  reference  may  have  caused. 

At  the  request  of  the  State  of  Illinois, 
USEPA  extends  the  public  comment 
period  an  additional  30  days  until  June 
22, 1968,  to  allow  additional  time  to 
develop  comments  on  this  proposed 
rulemaking. 

Dated:  June  23. 198& 
Robert  Springer. 

Acting  Regional  Administrator. 

[FR  Doc.  88-14985  Filed  7-1-88:  8:45  am) 
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40  CFR  Part  61 

[FRL-3409-1  TN-056)  '  *  ' 

Deaigation  of  Areaa  for  Air  Quality 
Planning  Purpoaea;  Radaaignation  of 
•n  Ozona  Wonattainiwawt  Area  in 
Tannaaaaa 

AOfNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

suaHNANV:  EPA  today  proposes  to 
approve  a  request  by  Tennessee  that 
Roane  County  be  redesignated  from 
nonattainment  to  attainment  for  ozone. 
The  redesignation  of  this  county  td 
attainment  is  based  on  three  years  of 
ambient  monitoring  data  showing  a 
calculated  expected  exceedance  of  less 
than  1.0  per  year  and  on  implementation 
of  EPA-approved  control  strategies.  The 
public  is  invited  to  submit  written 
comments  on  this  proposed  action. 
date:  To  be  considered,  comments  must 
rieach  us  on  or  before  August  4, 1988. 
ADOflCSSES:  Written  comments  should 
be  addressed  to  Melinda  Privott  of  EPA 
Region  IV's  Air  Program  Branch  (see 
EPA  Region  IV  address  below).  Copies 
of  the  materials  siibmitted  by  Tennessee 
nfsy  he  examined  during  normal 
business  hours  at  the  following 
locations: 

Environmental  Protection  Agency. 
Region  IV,  Air  Programs  Branch,  345 
Courtl^nd  Street  NE^  Atlanta,  Georgia 
30365 
Tennessee  Air  Pollution  Control 
Division,  Custom  House,  4th  Floor,  701 
Broadway,  Nashville,  Tennessee 
37219. 

FOa  FURTHER  INFORMATION  CONTACT: 

Melinda  Privott,  Air  Programs  Branch, 
EPA  Region  IV,  at  the  above  address 
and  telephone  number  404/347-2864  or 
FTS  257-2864. 

SUPPLEMENTARY  INFORMATION:  In  the 
March  3, 1978,  Federal  Rgister  (43  FR 
8962),  EPA  designated  Roane  County  as 
nonattainment  for  ozone.  This 
designation  was  based  on  ambient  air 
quality  monitoring  data  which  revealed 
that  Roane  County  had  experienced 
oxidant  violations.  Several  areas  in 
Tennessee  were  designated 
nonattainment  of  ozone  and  the  State 
was  therefore  required  to  revise  their 
State  Implementation  Plan  (SIP)  for 
ozone.  Tennessee  drafted  and  adopted 
statewide  regulations  for  controlling 
volatile  organic  compound  (VOC) 
emissions  from  stationary  sources. 
Through  the  Federal  Motor  Vehicle 
Control  Program  and  through   . 
implementation  of  Group  I  and  Group  II 
VOC  regulations,  Tennessee 
demonstrated  attainment  of  the  ozone 


standard  in  Roane  County.  EPA 
approved  Tennessee's  ozone  SIP  on 
August  13, 1980  (45  FR  53613). 

Tennessee  has  requested  that  EPA 
change  the  attainment  status  of  Roane 
County  from  nonattaiiunent  to 
attainment  for  ozone.  In  order  to 
redesignate  a  nonattainment  area,  EPA 
policy  requires  that  the  most  recent 
three  years  of  ozone  data  show  an 
expected  exceedance  calculation  of  less 
than  or  equal  to  1.0  per  year.  In  the 
event  that  three  years  of  ozone  data  are 
not  available,  the  most  recent  eight 
quarters  of  quality  assured  ambient  air 
data  may  suffice  provided  that  no 
exceedances  have  occurred.  In  addition, 
the  data  must  be  accompanied  by  a 
demonstration  of  implementation  of  an 
EPA-approved  control  strategy. 

Tennessee's  request  for  redesignation 
is  based  on  three  years  of  ambient 
ozone  data.  SpeciHcally,  the  most  recent 
three  years  of  air  quality  data  (1982. 
1983,  and  1984  for  Roane  County]  show 
the  number  of  expected  exceedances  to 
be  less  than  or  equal  to  1.0  per  year,  as 
is  summarized  below: 


Exceed- 
ances (pfxn) 

Numoer 
d 

wpeaed 
exceo<*- 
ances  ■ 

NAAQS 
ozone* 

Roane 
County: 
1962 

none 

0.00 

0.12  ppm 

1963 

none 

none 

1984  ..„ 

(Total 

0 
evceed- 
ances). 

'  Three-year  average. 

'  Not  to  t>e  exceeded  more  than  once  per  year. 

Evidence  submitted  by  the  State  and 
the  Region  IV  Air  Compliance  Branch 
nies  have  been  reviewed  to  determine  if 
the  sources  in  Roane  County  to  which 
the  VOC  regulations  apply  are  fully 
implementing  the  EPA-approved  control 
strategy.  This  review  confirms  thai  all 
sources  in  Roane  County  subfect  to  the 
VOC  regulations  have  either  installed 
and  are  operating  RACT  controls  or  are 
on  an  enforceable  compliance  schedule. 

For  a  more  detailed  discussion,  please 
refer  to  the  Technical  Support  Document 
which  is  available  for  inspection  at  the 
EPA  Region  IV  office. 

Proposed  Action 

Therefore,  on  the  basis  of  three  years 
of  air  quality  data  showing  attainment 
and  evidence  of  an  implemented  EPA- 
approved  (control. 

The  public  is  invited  to  participate  in 
this  rulemaking  by  •ubmltting  written 
conunents  on  these  proposed  actions. 


Under  5  U.S.C.  e05(b),  the 
Administrator  has  certified  that  area 
redesignations  do  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities.  (S^  46  FR 
8709). 

The  Office  of  Management  and  Budget 
.  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  io  40  CFR  Part  81 

Air  pollution  control.  National  Parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7642. 

Editorial  note. — This  document  was 
received  at  the  office  of  ttie  Federal  Register 
)une  29, 1988. 

Dated:  )une  25, 1987. 
Lee  A.  DeHihna,  lU, 
Acting  Regiooal  AdminUtrotor. 
[FR  Doc  88-14987  Filed  7-1-88: 8:45  am) 

WLUNQ  COW  liao  to  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  0DClcat  Na  •7-92$;  RI»-5aS81 

Radio  Broadcaating  Sarvlcaa;  Great 
Falia,MT 

AOENCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  withdrawal. 

summary:  At  the  request  of  the  . 
petitioner.  Contemporary 
Communications,  this  document 
dismisses  the  petition  to  substitute  FM 
Channel  262C1  for  Channel  262C  at 
Great  Falls,  Montana.  Petitioner  filed 
supporting  comments  but  has  since 
retracted  its  comments  and  requests  that 
Channel  262C  be  allowed  to  remain  as 
is.  No  other  comments  were  received  in 
this  proceeding.  With  this  action,  this 
proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPMJEMENTARV  information:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-528, 
adopted  May  11, 1988,  and  released  )une 
8. 1988.  The  full  text  of  this  Commiesion 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Coiiunissidn's  copy  contractors, 
International  Transcription  Service, 
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(202)  857-3800. 2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Sul^ts  in  47  CFR  Part  73 

Radiobroadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau.  ' 
(FR  Doc.  88-14956  Fiied  7-1-88;  8:45  am] 
anXmo  cooc  sni-oi-M 

DEPARTMENT  OF  THE  INTERIOR 

Fiati  and  WUdUfa  Sarvjca 

50CFRPart17 

Endangered  and  Threatened  WUdlH e 
and  Planta;  Profwaad  Threatened 
Statue  for  the  Magazine  Mountain 
Shagreen  (Masodon  magazinensis) 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule. 

summary:  Thie  Service  proposes  to  list 
the  Magazine  Mountain  shagreen 
[Mesodon  magazinen6is)  as  a 
threatened  species.  The  snail  is  found 
only  on  Magazine  Mountain  in  Logan 
County.  Arkansas,  in  a  very  restricted 
arca  and  is  vulnerable  to  any  land  use 
changes  or  management  attivitics  that 
may  have  an  adverse  effect  on  it  or  its 
habitat.  This  proposal,  if  made  final, 
would  implement  the  protections 
provided  by  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended.  The  Service 
requests  comments  and  data  from  the 
public  on  this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
6, 1988.  Public  hearing  requests  must  be 
received  by  August  19, 1988. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Jackson  Field  Office,  U.S.  Fish 
and  Wildlife  Service,  Jackson  Mall 
OfTice  Center,  Suite  316.  300  Woodrow 
Wilson  Avenue,  fackson,  Mississippi 
39213.  Commerfts  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  J.  Pulliam  at  the  above  address 
(601/965-4900  or  n^  490-4900). 


SUPPLEMENTARY  INFORMATION:  ■  . 

Background 

The  Magazine  Mountain  shagreen 
{Mesodon  magazinchsis)  is  a  dusky 
brown,  or  buff  colored,  medium-sized 
snail,  approximately  13  millimeters 
(mm)  (0.5  inches)  wide  and  7  mm  (0.3 
inches)  high.  The  roujgh  shell  surface  is 
covered  with  half-moon,  scale-like 
processes  that  can  be  seen  with  a  hand 
lens.  The  outer  lip  of  the  aperture  has  a 
small  triangular  shaped  tooth,  the  inner 
side  has  a  blade-like  tooth,  and  there  is 
a  small  swelling  on  Ae  basal  lip  near 
the  center  of  the  shell  (Pilsbry  and 
Ferriss  1906). 

The  Magazine  Mountain  shagreen . 
was  originally  described  as  a  subspecies 
ofPolygyra  edentatus  (Pilsbry  and 
Ferriss  1906).  Pilsbry  (1940) 
subsequently  placed  diis  snail  into  the 
genus  Mesodon  and  elevated  it  to 
specific  status.  This  species  can  be 
separated  from  M.  inflectus,  a  similar 
but  widespread  species  also  found  on 
Magazine  Mountain,  by  genitalia 
differences  (Hubricht  1972)  and  a  large 
maximum  diameter  of  12.7-14.0  mm 
(0.5O-a55  inches)  for  the  former  and  8.3- 
13.8  mm  (0.33-0.54  inches)  for  the  latter 
(R.S.  Caldwell,  Lincoln  Memorial 
University,  pers.  comm.). 

This  snail  is  known  only  from  rock 
slides  on  the  north  slope  of  Magazine 
Mountain  in  Logan  County,  Arkansas.  A 
single  dead  specimen  was  found  on  the 
south  slope  of  Magazine  Mountain  in 
1903  (Pilsbry  and  Ferriss  1906),  but  this 
population  has  not  been  verified  since 
that  time  (Caldwell  1986).  Preferred 
habitat  is  found  on  approximately  60 
percent  slope  between  600  meters  (2,000 
feet)  and  790  meters  (2.600  feet) 
elevation.  Apparently  this  species 
prefers  cool  moist  conditions.  Therefore, 
the  species  moves  deeper  into  the  rock 
crevasses  and  becomes  inaccessible  for 
collection  during  the  warm  dry  weather 
in  July  and  August  (Caldwell  1986). 
Because  of  its  limited  range,  this  snail 
would  be  vulnerable  to  any  land  use 
change  or  activities  that  would  have  an 
adverse  effect  on  these  rock  slides.  The 
species'  entire  range  is  within  the  Ozark 
National  Forest  and  is  classified  as  a 
Special  Interest  Area.  The  mountain  is 
being  considered  as  a  candidate  for  a 
Research  Natural  Area. 

On  April  28. 1976.  the  Service 
published  a  proposed  rule  (41  FR  17742- 
6)  to  determine  32  species  of  snails  as 
endangered  or  threatened,  including 
Mesodon  magazinenisis.  The  1978 
amendments  to  the  Act  required  that  all 
proposals  over  2  years  old  be 
withdrawn  if  not  finalizied  by  November 
1979.  On  December  10, 1979,  the  Service 
published  a  notice  r44  FR  70796) 


w  i'.hdrawing  the  proposal  of  April  28, 
1976. 

The  M.igazine  Mountain  middle- 
toothed  snail  (recently  changed  to 
Magazine  Mountain  shagreen)  was 
included  as  a  Category  2  species  in  a 
Notice  of  Review  of  Invertebrate 
Wildlife  for  Listing  as  Endangered  or 
Threatened  Species  on  May  22. 1984  (49 
FR  21664).  Category  2  included  taxa  for 
which  information  then  in  possession  of 
the  Service  indicated  that  proposing -to 
list  the  species  was  possibly 
appropriate,  but  for  which  available 
data  were  not  judged  sufficient  to 
support  a  proposed  rule.  In  1966,  Dr. 
Ronald  S.  Caldwell  completed  a  status 
survey  on  this  species  under  contract  to 
the  Arkansas  Nongame  Species 
Preservation  Program.  The  U.S.  Forest 
Service,  the  U.S.  Army  Corps  of 
Engineers,  the  Arkansas  Came  and  Fish 
Commission,  the  Arkansas  Division  of 
State  Parks,  and  the  Logan  County 
government  are  all  aware  of  the  rarity  of 
this  snail  and  are  supportive  of  the 
proposal.  There  is  a  local  concern  for 
the  effect  listing  the  snail  would  have  on 
the  proposed  development  of  a  State 
Park  on  top  of  the  mountain.  Certainly, 
the  effect  on  the  snail's  habitat  would 
have  to  be  considered  during  any  future 
developments  or  land  use  changes. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.G.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(aj(l).  These  factors  and  their 
application  to  the  Magazine  Mountain 
shagreen  [Mesodon  magazinensis]  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Because  of  the 
restricted  range  of  the  Magazine 
Mountain  shagreen,  it  is  vulnerable  to 
any  land  use  change  or  activity  that 
would  have  an  adverse  effect  on  the 
rock  slides  where  it  is  found.  The 
Arkansas  Division  of  State  Parks  is 
contemplating  trading  some  other  land 
to  the  Forest  Service  so  that  they  could 
develop  a  State  Park  on  Magazine 
Mountain.  Any  construction  or 
recreational  activities,  such  as  buildings, 
roads,  pipelines,  or  trails,  could  have  an 
adverse  effect  on  the  snail  if  the  rock 
slides  on  the  north  slope  are  disturbed. 
The  U.S.  Army  would  like  to  use  the 


25180 


Federal  Register  /  Vol.  53.  No.  128  /  Tueaday.  July  5>  1988  /  Proposed  Rules 


Federal  Regbter  /  Vol.  53,  No.  128  /  Tuesday,  July  5,  1988  /  Proposed  Rules 


25181 


National  Forest  in  thi»  area  for  training 
exercises.  If  any  troop  movements, 
vehicle  movements,  or  artillery 
operations  affected  the  north  slope,  they 
also  could  have  a  negative  impact  on  the 
snail.  These  activities,  as  well  as 
forestry  and  recreational  activities, 
represent  potential  threats,  unless  such 
activities  are  planned  and  conducted 
with  the  protection  of  the  north  slope  of 
Magazine  Mountain  in  mind.  The- 
Service  has  contacted  the  U.S.  Forest 
Service,  tlie  Arkansas  Division  of  State 
Parks,  and  the  U.S.  Army  regarding 
protection  lieeds  of  the  Magazine 
Mountain  shagreen. 

B.  Overutilization  for  commercial, 
rect^tional,  scientific,  or  educational 
purposes.  Although  it  is  difficult  to 
collect  this  species  during  hot,  dry 
periods,  a  knowledgeable  collector 
could  damage  the  population  daring  a 
cool  period  following  a  rain.  Therefore, 
collecting  should  be  carefully  controlled 
because  of  this  species'  rarity  and 
limited  I'ange. 

C.  Disease  or  predation.  There  are  no 
known  diseases  or  predators  that  pose  a 
significant  threat  to  the  snail. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Other  than  the 
Special  Interest  Area  designation  by  the 
U.S.  Forest  Service,  there  are  no 
regulations  in  effect  that  provide . 
protection  for  (his  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
Magazine  Mountain  shagreen  is  a  very 
rare  snail,  being  found  only  on  part  of 
the  north  slope  of  Magazine  Mountain  at 
the  foot  of  thie  cliff.  It  occurs  in  small 
numbers  and  is  dependent  on  a  cool, 
moist  microhabitat. 

The  Service  has  carefully  assessed  the 
best  scientific  and  comdiercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluatio;i,  the 
preferred  action  is  to  list  the  Magazine 
Mountain  shagreen  as  threatened.  Since 
the  species  has  a  very  restricted  range, 
it  is  vulnerable  tb  collecting  and  to  any 
advetae  habitat  modiitcatioil.  Therefore^ 
it  seems  appropriate  to  propose  the  snail 
as  threatened,  defmed  as  likely  to 
become  in  danger  of  extinction  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range.  Critical 
habitat  is  not  being  prbposed  for  the 
reasons  discussed  below. 

Critical  Habitat         .  L'J 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
desi^ate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  find's  that 


designation  of  critical  habitat  is  not 
prudent  for  this  species  a)  this  time.  As 
discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affiecttng  the 
Species",  uncontrolled  collecting  could 
be  a  problem.  Publication  of  critical 
habitat  descriptions  would  make  this 
species  even  more  vulnerable  and 
increase  enforcement  problems,  b) 
addition,  the  entire  range'is  in  the  Ozark 
National  Forest  and  the  U.S.  Fbrest 
Service  is  aware  ef  its  presem^; 
Protection  of  this  species'  habitat  Will 
also  be  addressed  through  fhie  recovery 
procew  and  through  sectroh  7  {eopardy 
standard.  Therefore  it  would  not  be 
prudent  to  determine  critical  habitat  for 
the  Magazine  Mountain  shagreen  at  this 
time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and. private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Siervice  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  beiiig 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  /'(a)(4)  requires  Federal    . 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  ts  likely  to 
jeopardize  the  continue  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  The  only 
Federal  activities  that  may  be  a^ected 


by  this  proposal  are  any  land  use 
changes' or  activities  adversely  affectinj; 
the  habitat  which  is  exclusively  found 
on  U.S.  Forest  Service  land.  The  U.S. 
Army  is  interested  in  the  area  for 
training  ejcercises.  However,  the  north 
slope  could  be  excluded  from  this 
activity. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildfife.  IlieBe  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
die  jurisdiction  of  tiie  United  States  to 
take,  import  or  export  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions 
would  apply  to  agents  of  the  Service  and 
State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  imder 
certain  cirounstances.  Regulations 
goveming^  permits  are  at  SO  CFR  17.22, 
17.23,  and  17.32.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  eduqational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

If  Hsted  under  the  Act  the  Service  wiH 
review  this  species  to  determine 
whether  it  should  be  considered  for 
placement  on  the  appendices  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  and  on  the  Annex  of  the 
Convention  on  Nature  Protection  and 
Wildlife  Preservation  in  the  Western 
Hemisphere. 

PuUk  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are  ' 
sought  concerning: 


|1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additibnar information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  Hnal  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  Endangered  Species  Field 
Supervisor  (see  AOOlttSSES  section). 


National  Environmental  Polic)'  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
1.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

AutiKKit)-:  Pub.  L  93-205.  87  Stat.  884:  Pub. 
L  94-359.  90  Stat.  911;  Pub.  U  95-632.  92  Stat 
3751;  Pub.  U  95-159.  93  Stat.  1225:  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq.\.  Pub. 
L  99-625.  lOO.Stat.  3500  (1966).  unless  . 
otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "SNAILS ",  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17.1 1    Endangered  and  titreatened 


(h)  *  *  * 


Species 


COffTNnon  nftine 


Scientific  name 


Vertetxate 

population 

Historic  range  where  StatiiS        When  listed 

erxlangered  or 

threatened 


Critical 
habitat 


Special 
rules  . 


Dated:  lune  3. 1988. 
SUsan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  88-14910  Filed  7-1-88;  8:45  am) 
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S0CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  Determine 
Astragalus  osterlioutii  and  Penstemon 
penlandii  To  Be  Endangered  Species 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. ; 

SUNHNAIIV:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  determine 
two  plants.  Astragalus  osterhoutii 
(Osterhout  milk-vetch)  and  Penstemon 
penlandii  (Penland  beardtohgue),  to  be 


endangered  species  under  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended.  Both  species  are  endemic 
to  Middle  Park  in  Grand  County, 
Colorado,  where  they  grow  on  shale 
badlands.  Penland  beardtongue  is  only 
known  from  the  type  locality,  a  set  of 
badlands  between  Sulphiir  Gulch  and 
Troublesome  Creek,  about  5  miles  . 
northeast  of  Kremmling. 

The  Osterhout  milk-vetch  occurs  in 
scattered  populations  over  a  12-mile 
range  in  Middle  Park:  From 
Troublesome  Creek  on  the  east,  where  it 
occurs  with  the  Penland  beardtongue,  to 
Muddy  Creek  and  its  tributaries  on  the 
west.  Both  species  occur  largely  on 
Federal  land  administered  by  the  Bureau 
of  Land  Management,  with  smaller 
occurrences  on  State  and.  private  land. 
Most  of  the  Osterhout  mi|k-vetch  occurs 
on  shale  benches  along  Muddy  Creek, 
the  possible  site  of  a  proposed  water 


storage  project  (Muddy  Creek 
Reservoir).  The  Osterhout  milk-vetch 
would  be  impacted  directly  by  dam 
construction  and  inundation,  and 
secondarily  by  recreational  uses  and 
development  around  the  proposed 
reservoir.  The  single  Penland 
beardtongue  site.  7  miles  east  of  the  dam 
site,  is  a  fragile  habitat  vulnerable  to  off- 
road  vehicle  damage.  Off-road  vehicle 
damage  would  likely  increase  if  the 
proposed  reservoir  is  constructed.  This 
proposal,  if  made  final,  would 
implement  Federal  protection  provided 
by  the  Act  for  Astragalus  osterhoutii 
and  Penstemon  penlandii.  The  Service 
seeks  data  and  comments  from  the 
public  on  this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
6. 1968.  Public  hearing  requests  must  be 
received  by  August  19. 1988. 


BEST  COPY  AVAILABLE 
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ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Supervisor,  U.S.  Fish  and 
Wildlife  Service.  Fish  and  Wildlife 
Enhancement,  529  25'/i  Road,  Suite  B113. 
Grand  ]unction,  Colorado  81505. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT 

John  Anderson  at  the  Grand  Junction 

address  above  (303/243-2778  or  FTS 

322-0351). 

SUPPLEMENTARY  INFORMATION: 

Background 

Astragalus  osterhoutii  and  Penstemon 
penlandii  are  herbaceous  perennial 
wildflowers  endemic  to  Middle  Park,  a 
sagebrush  basin  in  north-central 
Colorado.  They  are  restricted  to 
badlands  of  Upper  Cretaceous  Niobrara 
and  Pierre  Shale  and  of  Tertiary 
(Miocene  Troublesome  Formation) 
siltstone  sediments  at  2,250-2,350  meters 
(7,450-7,700  feet)  elevation  within  6 
miles  to  the  north  and  east  of  the  town 
of  Kremmling.  Astragalus  osterhoutii 
Jones  was  described  in  1923  by  Marcus 
Jones  (1923)  from  material  collected  by 
George  Osterhout,  an  early  Colorado 
botanist.  Osterhout  first  collected  it  in 
fruit  July  17, 1905  (specimen  3038],  and 
in  flower  June  9, 1906  (specimen  3235). 
about  4  miles  below  "Sulphur  Springs, 
Grand  County."  The  holotype  (at  the 
Pomona  College  Herbarium,  Rancho 
Santa  Ana  Botanic  Garden,  California) 
is  a  combination  of  material  from  these 
two  specimens.  The  type  locality  had 
been  interpreted  to  be  near  the  town  of 
Hot  Sulphur  Springs,  which  is  17  miles 
east  of  Kremmling  (Barneby  1964, 
Peterson  et  al.  1981);  but,  despite  several 
searches,  the  Osterhout  milk-vetch  has 
never  been  found  in  this  area.  However, 
the  population  recently  located  along 
Troublesome  Creek  is  adjacent  to 
Sulphur  Gulch,  which  contains  a  sulphur 
spring  (about  6  miles  northeast  of 
Kremmling),  and  this  is  likely  the  type 
locality  (Bameby  1987). 

Until  the  1980's,  Astragalus 
osterhoutii  was  collected  only  five  times 
from  two  additional  localities:  a  small 
population  1  mile  northeast  of 
Kremmling  and  the  largest  population 
along  Muddy  Creek  6  miles  north  of 
Kremmling.  These  populations  were 
discovered  by  Beath  in  1939  and  1940 
respectively  (Peterson  et  al.  1981).  The 
population  along  Muddy  Creek  was 
further  delineated  during  the 
preparation  of  the  status  report 
(Peterson  et  al.  1981)  and  the  Rock 
Creek/Muddy  Creek  Reservoir  Draft 
Environmental  Impact  Statement  (Grah 


and  Neese  1987).  Occurrences  along 
Pass  Creek  and  Red  Dirt  Creek  near 
Hinman  Reservoir,  a  few  miles  west  of 
Muddy  Creek,  were  also  discovered 
during  inventories  for  the  Draft 
Environmental  Impact  Statement  (Grah 
and  Neese  1987).  During  graduate 
studies  at  the  University  of  Colorado, 
Jeff  Karron  located  two  sites.  1  mile  and 
5  miles  northeast  of  Kremmling.  These 
sites  probably  represent  Beath's  1939 
locality  and  Osterhout's  original 
"Sulphur  Springs"  locality  in  the  Sulphur 
Gulch/Troublesome  Creek  vicinity, 
respectively. 

There  are  an  estimated  25,000  to 
50,000  Osterhout  milk-vetch  plants, 
approximately  90  percent  of  the  total  for 
the  species,  in  the  vicinity  of  Muddy 
Creek.  The  remaining  10  percent  of  the 
species  occurs  on  the  eastern  and 
western  extremities  of  the  range  at 
Troublesome  and  Red  Dirt  Creek  (a 
tributary  of  Muddy  Creek),  respectively. 

Penstemon  penlandii  Webor  was 
independently  discovered  in  the  summer 
of  1986  by  David  Johnson  of  Western 
Resource  Development  Company 
(Weber  1986)  and  the  author  while  on 
visits  to  the  Osterhout  milk-vetch 
Troublesome  Creek  site  located  by 
Karron.  While  the  Osterhout  milk-vetch 
is  found  only  along  one  gulch  here,  the 
Penland  beardtongue  population  of 
approximately  5,000  plants  extends  over 
the  whole  series  of  badlands  between 
Troublesome  Creek  and  Sulphur  Gulch, 
which  are  approximately  one-and  a-half 
miles  long  and  one-half  mile  wide.  This 
is  the  only  known  site  for  the  Penland 
beardtongue. 

Astragalus  osterhoutii  and  Penstemon 
penlandii  are  both  disjunct  from  their 
nearest  relatives,  which  occur 
approximately  150  miles  away  in 
southwestern  Wyoming  and 
northwestern  Colorado:  Astragalus 
grayi  and  A.  nelsonianus  (Bameby 
1964),  and  Penstemon  paysoniorum 
(Weber  1986)  and  P.  gibbensii  (personal 
observation),  respectively.  The  proposed 
species  may  be  remnants  of  a  previous 
extension  of  northern  species  southward 
during  glacial  or  pluvial  periods.  As 
such,  they  can  provide  clues  to  past 
floristic  migrations  and  are  scientifically 
valuable  in  the  study  of  biogeography. 
Astragalus  osterhoutii  has  also  been  the 
subject  of  evolutionary  studies 
comparing  rare  and  common  species  of 
Astragalus  (Karron  1987). 

Astiragoiua  osterhoutii  is  a  tall  rush- 
like  plant  with  linear  leaflets  and 
several  bright  green  stems  up  to  100 
centimeters  (40  inches)  tall.  There  are 
12-25  large  white  flowers,  2.4 
centimeters  (1.0  inch)  long,  per 
inflorescence  (flowering  stalk),  and 


stipitate  pendulous  pods,  4.5  centimeters 
(1.8  inches)  long.  Penstemon  penlandii  is 
a  short  plant  with  linear  leaves  and 
several  clumped,  pubescent  stems  up  to 
25  centimeters  (10.0  inches)  tall.  There 
are  5-15  bright  bicolored  flowers  with 
blue  lobes  and  a  violet  throat,  1.2-1.5 
centimeters  (0.5-0.6  inches)  long,  per 
inflorescence;  the  fruits  are  small  brown 
capsules.  Both  species  are  characterized 
by  clusters  of  showy  flowers  relative  to 
the  size  of  the  plant. 

The  largest  population  of  the 
Osterhout  milk-vetch  occurs  on  shale 
benches  along  Muddy  Creek,  the  site  of 
the  proposed  Muddy  Creek  Reservoir. 
While  the  lower  edges  of  this  population 
would  be  inundated  by  the  proposed 
reservoir,  there  would  be  additional 
impacts  to  the  remainder  of  the 
population  from  associated  development 
and  recreational  use  of  the  reservoir  and 
the  surrounding  benches  (U.S.  Forest 
Service  1987).  Changes  in  vegetative 
composition,  particularly  an  increase  in 
big  sagebrush  density  due  to  past 
grazing  history,  may  have  resulted  in  a 
decrease  in  the  size  and/or  density  of 
Osterhout  milk-vetch  populations.  The 
Troublesome  Creek/Sulphur  Gulch 
badlands,  the  habitat  of  both  the 
Osterhout  milk-vetch  and  Penland 
beardtongue,  are  a  fragile  habitat 
susceptible  to  damage  from  off-road 
vehicle  use.  Approximately  two-thirds 
of  the  large  Osterhout  milk-vetch 
population  along  Muddy  Creek  is  on 
Federal  land  administered  by  the  Bureau 
of  Land  Management  (BLM);  the 
remaining  one-third  is  mostly  on  private 
land,  with  two  colonies  on  State  land 
(although  the  edges  of  other  Osterhout 
milk-vetch  colonies  may  be  within  State 
highway  rights-of-way).  The  small 
occurrences  up  Pass  Creek  and  Red  Dirt 
Creek  near  Hinman  Reservoir  are  on 
private  land.  The  small  site  1  mile 
northeast  of  Kremmling  is  on  BLM  land, 
and  the  Troublesome  Creek/Sulphur 
Gulch  populations  of  Osterhout  milk- 
vetch  and  Penland  beardtongue  are  on 
BLM  land  and  private  land. 

Federal  action  involving  Astragalus 
osterhoutii  began  with  section  12  of  the 
Endangered  Species  Act  of  1973  (Act),   ' 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  onlhose  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
reporU  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975,  the  Fish 
and  Wildlife  Service  (Service)  published 
a  notice  of  its  acceptance  of  this  report 
as  a  petition  within  the  context  of 
section  4(c)(2),  now  section  4(b)(3)(A).  of 
the  Act  and  of  its  intention  thereby  to 
review  the  status  of  those  plants. 
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Astragalus  osterhoutii  was  included  as 
"endangered"  in  the  July  1. 1975, 
petition.  On  December  15. 1980  (45  FR 
82485),  and  September  27. 1985  (50  FR 
39526),  the  Service  published  updated 
notices  reviewing  the  native  plants 
being  considered  for  classification  as 
threatened  or  endangered.  Astragalus 
osterhoutii  was  included  in  these 
notices  as  a  category  2  species. 
Category  2  comprises  taxa  for  which  the 
Service  possesses  information  indicating 
that  proposing  to  list  them  as 
endangered  or  threatened  species  is 
possibly  appropriate,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threat(s)  are  not 
currently  available  to  support  listing. 
The  present  proposal  is  based  on 
biological  data  from  Peterson  et  al. 
(1981).  Karron  (1987),  and  Grah  and 
Neese  (1987). 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982, 
requires  the  Secretary  of  the  Interior  to 
make  findings  on  certain  petitions 
within  1  year  of  their  receipt.  Section 
2(b)(1)  of  the  Act's  amendments  of  1982 
further  requires  that  all  petitions 
pending  on  October  13. 1982,  be  treated 
as  having  been  newly  submitted  on  that 
date.  Because  the  1975  Smithsonian 
report  was  accepted  as  a  petition,  all  the 
taxa  contained  in  the  notice,  including 
Astragalus  osterhoutii,  were  treated  as 
being  newly  petitioned  on  October  13, 
1982.  On  October  13, 1983,  October  12. 

1984,  October  11. 1985.  October  10, 1986. 
and  October  9, 1987,  the  Service  made 
successive  1-year  findings  that  the 
petition  to  list  Astragalus  osterhoutii 
was  warranted,  but  precluded  by  other 
listing  actions  of  higher  priority.  The 
present  proposal  constitutes  the  next  1- 
ycar  finding  for  this  species. 

Because  it  was  discovered  in  1986, 
after  the  last  notice  of  review  for  plants 
was  published  in  the  Federal  Register  in 

1985,  there  has  been  no  previous  Federal 
action  involving  Penstemon  penlandii. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  el.  seq.]  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  Ave  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Astragalus  osterhoutii 
Jones  (Osterhout  milk-vetch)  and 
Penstemon  penlandii  Weber  (Penland 
beardtongue)  are  as  follows: 


A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Astragalus 
osterhoutii  and  Penstemon  penlandii  are 
both  naturally  rare  species.  Astragalus 
osterhoutii  has  only  one  major 
population  along  Muddy  Creek,  with 
small  scattered  outlying  colonies  up  to  a 
distance  of  6  miles  away.  Penstemon 
penlandii  is  known  only  from  one 
locality  at  Troublesome  Creek/Sulphur 
Gulch  (which  is  also  the  easternmost 
site  of  Astragalus  osterhoutii).  The 
badlands  on  which  an  estimated  5.000 
individuals  of  Penstemon  penlandii 
occur  are  currently  vulnerable  to 
modification  from  off-road  vehicle  use 
because  of  their  fragile  soils,  steep 
topography,  and  arid  .environment. 
There  are  presently  dirt  roads  running 
through  the  badlands  which  would 
provide  easy  access  for  off-road  vehicle 
use  that  would  likely  occur  if  the  Muddy 
Creek  Reservoir  is  constructed  without 
measures  to  control  off-road  vehicle  use. 
The  resulting  modification  of  the  habitat 
could  result  in  a  curtailment  of  the  range 
for  the  Penland  beardtongue.  The  major 
population  of  Astragalus  osterhoutii 
along  Muddy  Creek  has  an  estimated 
25.000  to  50.000  plants  (personal 
observation:  represents  about  90  percent 
of  the  total  for  the  species)  on  132  acres 
and  is  threatened  by  the  proposed 
Muddy  Creek  Reservoir.  With 
construction  of  the  high  dam  proposal  at 
7,485  feet  elevation,  18  acres  or  14 
percent  of  the  Muddy  Creek  population 
would  be  inundated.  An  alternative 
lower  dam  proposal  at  7,475  feet  would 
inundate  10  acres  or  8  percent  of  the 
population  (Bio/West  1988).  Additional 
direct  losses  from  reservoir  construction 
could  result  from  the  raised  water  table 
through  perennial  soil  saturation,  and 
from  surface  disturbance  due  to 
construction  activities  such  as  road 
building,  creation  of  borrow  pits,  and 
heavy  equipment  movement  (Grah  and 
Neese  1987).  While  direct  inundation 
and  bench  slu^in'g  would  destroy  only 
marginal  habitat  at  the  lower  edges  of 
the  population,  significant  secondary 
impacts  to  the  benches  around  the 
reservoir  and  along  Pass  Creek  could 
occur  with  the  building  of  recreation 
facilities  and  increased  use  of  the  area 
by  people  and  off-road  vehicles.  These 
potential  secondary  impacts  would  be 
the  same  for  either  dam  height  and 
could  cause  destruction,  modification,  or 
curtailment  of  Osterhout  milk- vetch 
habitat  or  range.  Depending  upon  the 
degree  of  future  recreational  usage, 
secondary  impacts  from  the  Muddy 
Creek  Reservoir  may  be  even  greater  to 
the  Osterhout  milk-vetch  than  direct 
impacts  from  reservoir  construction 


(Grah  and  Neese  1987).  In  addition  to 
the  direct  impacts,  80  acres,  or  60 
percent  of  the  habitat  of  Astragalus 
osterhoutii,  could  be  threatened  by 
secondary  impacts  from  recreational 
activities  associated  with  the  Muddy 
Creek  Reservoir  proposal  (Bio/West 
1988).  Proposed  mitigation  plans  to 
offset  direct  and  secondary  impacts  of 
the  reservoir  construction  and 
recreation  include  management  of  the 
habitat  remaining  around  the  reservoir 
to  minimize  effects  to  the  milk-vetch: 
fencing  the  habitat  and  designing  public 
recreational  facilities  to  minimize  the 
impact  on  the  species;  protection  of  an 
offsite  population  west  of  the  reservoir 
from  private  recreational  deve'oDnipnt: 
a  monitoring  program  with  pcss'ble 
habitat  manipulation;  and  plant  sur\'cys 
for  avoidance  of  the  milk-vetch  during, 
construction. 

The  density  of  Astragalus  osterhoutii 
has  been  observed  to  be  lower  in  big 
sagebrush  stands  than  in  the  adjacent 
open  benchlands  where  it  normally 
grows.  It  may  be  that  the  past  grazing 
history'  has  caused  an  increase  in  big 
sagebrush  cover  with  a  resultant  canopy 
closure  and  modification  of  Osterhout 
milk-vetch  habitat  with  loss  of 
individuals  through  lowered  densities  of 
populations. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Taking  for  these  purposes  has 
not  been  documented.  However,  both 
plants  have  showy  flowers  and  grow  in 
accessible  areas,  thus  both  are 
vulnerable  to  collecting  and  vandalism. 

C.  Disewie  orpredation.  No  threats 
are  koL  w^n. 

D.  The  itiaJcquacy  of  existing  -^ 
regulatory-  Rwchunisnis.  There  are  no 
Federal  or  State  laws  protecting 
Astragalus  oijterhoutii  and  Penstemon 
peniondti.  Act  would  provide  protection 
and  encourage  active  management 
through  the  "Available  Conservation 
Me;isures"  discussed  .below. ' 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  e.Kistence.  The 
geogrciphicaUy  restricted  range  of  the 
species  increases  the  possibility  that 
one  severe  inadvertent  disturbance, 
either  natural  or  human-caused,  could 
destroy  a  significant  portion  of  these 
species'  population  and  habitat. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Astragalus 
osterhoutii  and  Penstemon  penlandii  as 
endangered.  Both  are  restricted 
endemics  occurring  on  a  hmited  habitat 
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and  with  only  one  major  population 
each.  Astragalus  osterhoutii  would  be 
impacted  directly  by  constructiun  of  the 
proposed  Muddy  Creek  Reservoir,  and 
secondarily  by  recreational  uses  and 
development  around  the  reservoir. 
Penstemon  penlandii  is  vulnerable  to 
the  increased  off-road  vehicle  use  that 
would  likely  occur  as  a  result  of  the 
increased  recreational  activity 
associated  with  completion  of  the 
proposed  reservoir.  There  presently 
exists  no  opportunity  for  protection 
under  existing  legislation  (State  and 
Federal).  For  reasons  given  below,  it  is 
not  considered  prudent  to  propose 
designation  of  critical  habitat. 

Critical  Habitat 

Section  4(a](3]  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
believes  that  designation  of  critical 
habitat  is  not  prudent  for  these  species 
at  this  time  because  no  benefit  to  the 
species  can  be  identified  that  would 
outweigh  the  potential  threat  of 
vandalism  or  collection,  which  might 
increase  if  detailed  critical  habitat  maps 
are  published.  Such  maps  would  identify 
areas  on  public  and  private  land, 
thereby  making  it  more  difficult  for 
Federal  enforcement  agencies  to  protect 
the  species.  Federal  involvement  in  the 
areas  where  the  plants  occur  can  be 
identified  without  the  designation  of 
critical  habitat.  All  involved  parties  and 
landowners  will  be  notiHed  of  the 
location  and  importance  of  protecting 
these  species'  habitat,  and  such 
protection  will  be  addressed  through  the 
recovery  process  and  through  section  7 
procedures. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Faderal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 


Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

Astragalus  osterhoutii  and  Penstemon 
penlandii  occur  primarily  on  Federal 
land  administered  by  the  BLM.  The 
BLM's  involvement  could  include 
section  7  consultation  on  the  proposed 
Muddy  Creek  Reservoir,  monitoring  the 
impacts  of  off-road  vehicle  use,  and 
studying  the  effects  of  grazing  systems 
on  vegetative  composition.  The  Army 
Corps  of  Engineers  would  also  be 
involved  in  any  section  7  consultation 
for  the  reservoir  because  of  the  need  for 
a  404  permit.  On  both  Federal  and 
private  land,  the  Service  expects  that 
listing  would  elevate  the  awareness  of 
these  plants'  status  and  foster  efforts 
aimed  toward  their  conservation. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
these  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species'from  areas  under 
Federal  jurisdiction.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.62  and  17.63  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  With  reg.nrd  to 


Astragalus  osterhoutii  and  Penstemon 
penlandii,  it  is  anticipated  that  few,  if 
any,  trade  permits  would  ever  be  sought 
or  issued  since  these  species  are  not 
common  in  cultivation  or  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  27329, 
Washington,  DC  20038-7329  (202/343- 
4955). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  other 
interested  parties  concerning  any  iaspect 
of  this  proposal  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Astragalus 
osterhoutii  and  Penstemon  penlandii; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  these 
species:  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

Final  promulgation  of  the  regulation 
on  Astragalus  osterhoutii  and 
Penstemon  penlandii  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  State  Supervisor.  Fish 
and  Wildlife  Enhancement,  Grand 
junction,  Colorado  (see  ADDRESSES 
above). 

National  Environroental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
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amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-{  AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Autborily:  Pub.  L  9^-205,  87  Stat.  884:  Pub. 
L  94-359.  90  Stat.  911:  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L  96-159.  93  Stat.  1225:  Pub.  L.  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq):  Pub. 
L  99-625, 100  Stat.  3500  (1986).  unless 
otherwise  noted. 

2.  It  is  proposed  to  amend  (  17.12(h) 
by  adding  the  following  in  alphabetical 
order,  under  the  families  Fabaceae  and 
Scrophulariaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  ttireatened 
plants. 

***** 

(h)  •  *  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Status        Wt)en  listed 


Critical  Special 

hatntal  rules 


Fatiaceae — Pea  family: 

•  •  ■ 

Astraqalus  ostettioutii Ostertxxit  milk-vetch.~ 

•  •  • 

Scrophulariaceae— Snapdragon 
family: 

•  •  • 

Penstemon  pen/ana Penland  t>eardtongue.. 


U.SA  (CO) E 


USA  (CO) . 


MA 


NA 


MA 


Dated:  June  3, 1968. 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  88-14908  Filed  7-1-88;  8:45  am] 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Planta;  Propoaad  Endangered 
Statua  for  the  Anaataaia  laland  Beach 
Mouae  and  Threatened  Statua  for  the 
Soutticastem  Beach  Mouse 

AQCNCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule. 

SUMMAIIY:  The  Fish  and  Wildlife  Service 
proposes  to  determine  the  Anastasia 
Island  beach  mouse  (Peromyscus 
polionotus  phasma)  as  an  endangered 
species  and  the  southeastern  beach 
mouse  (Peromyscus  polionotus 
niveiventris)  as  a  threatened  species 
pursuant  to  the  Endangered  Species  Act 


of  1973  (Act),  as  amended.  Both 
subspecies  occur  only  on  the  Atlantic 
beaches  of  central  Florida.  This 
proposal,  if  made  fmal.  would 
implement  the  protection  and  recovery 
provisions  afforded  by  the  Act  for  the 
mice.  The  Service  seeks  data  and 
comments  from  the  public  on  this 
proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
6, 1988.  Public  hearing  requests  must  be 
received  by  August  19, 1988. 
ADDRESSES:  Conunents  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Jacksonville 
Field  Office,  U.S.  Fish  and  Wildlife 
Service,  3100  University  Boulevard 
South,  Suite  120.  Jacksonville,  Florida 
32216.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  diunng  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Wesley,  Field  Supervisor,  at  the 
above  address  (904/791-2580  or  FTS 
946-2580). 


SUPPLEMENTARY  INFORMATION: 
Background 

Beach  mice  are  pale-colored,  coastal- 
inhabiting  subspecies  of  the  oldfield 
mouse  (Peromyscus  polionotus),  a 
species  which  ranges  widely  throughout 
much  of  the  southeastern  United  States. 
Beach  mice  occur  only  along  the 
Atlantic  coast  of  Florida  and  along  the 
Gulf  coast  of  Alabama  and  the  Florida 
panhandle.  Three  subspecies  of  Gulf 
coast  beach  mice,  the  Alabama  beach 
mouse  (Peromyscus  polionotus 
ammobates).  Perdido  Key  beach  mouse 
(P.  p.  trissyllepsis),  and  the 
Choctawhatchee  beach  mouse  (P.  p. 
allophrys),  have  already  been  listed  as 
endangered  species  pursuant  to  the  Act 
(June  6, 1985;  50  CFR  23872).  The  present 
docimient  proposes  to  list  two  of  the 
Atlantic  coast  subspecies.  One  of  these, 
the  Anastasia  Island  beach  mouse  (P.  p. 
phasma)  is  being  proposed  as  an 
endangered  species,  and  the  other,  the 
southeastern  beach  mouse  (P.  p. 
niveiventris).  is  being  proposed  as 
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threatened.  Both  occur  only  in  Florida. 
The  Anastasia  Island  beach  mouse  was 
known  historically  from  the  mouth  of 
the  St.  lohns  River,  Duval  County,  south 
to  Matanzas  Inlet,  St.  Johns  County.  The 
southeastern  beach  mouse  formerly 
occurred  from  Ponce  (Mosquito)  Inlet. 
Volusia  County,  south  to  Hollywood 
Beach.  Broward  County  (Humphrey 
1987). 

The  Anastasia  Island  beach  mouse 
(Peromyscus  polionotus  phasma)  was 
named  by  Bangs  in  1898  as  a  full 
species,  Peromyscus  phasma.  Osgood 
(1909)  relegated  it  to  subspecific  rank 
under  the  species  Peromyscus 
polionotus.  It  is  one  of  the  largest  of  the 
beach  mice,  ten  adults  from  the  type 
locality  averaged  138.5  millimeters  (mm) 
in  total  length  with  an  average  tail 
length  of  53  mm  (Osgood  1909).  Like  all 
beach  mice,  it  is  considerably  paler  than 
inland  races  of  P.  polionotus.  The 
coloration  is  light  ochraceous  buff  on  the 
back,  with  pure  white  underparts, 
unicolor  tail,  and  rather  indistinct  white 
markings  on  the  nose  and  face  (Howell, 
unpubl.  ms.,  circa  1940).  The  type 
locality  is  Point  Romo,  Anastasia  Island, 
St.  Johns  County,  Florida  (Hall  1981). 

The  Southeastern  beach  mouse 
(Peromyscus  polionotus  niveiventris) 
was  named  by  Chapman  as  Hesperomys 
niveiventris  in  1889.  Bangs  placed  it  in 
the  genus  Peromyscus  in  18^,  and 
Osgood  (1909)  relegated  it  to  subspecies 
rank  under  Peromyscus  polionotus.  This 
is  the  largest  of  the  beach  mice,  with  10 
adults  averaging  139  mm  in  total  length 
and  52  mm  in  tail  length  (Osgood  1909). 
It  is  slightly  darker  and  more  buffy  than 
Peromyscus  polionotus  phasma  but  still 
considerably  paler  than  most  inland 
subspecies  (it  is  similar  in  coloration  to 
inland  P.  p.  rhoadsi  but  is  much  larger  in 
size)  (Howell,  unpubl.  ms.,  circa  1940). 
The  type  locality  is  Oak  Lodge,  east 
peninsula  opposite  Micco,  Brevard 
County,  Florida  (Hall  1981). 

Both  Peromyscus  polionotus  phasma 
and  P.  p.  niveiventris  are  restricted  to 
sand  dunes  mainly  vegetated  by  sea 
oats  (Uniola  paniculata)  and  dune  panic 
grass  (Paspalum  amaruhim)  and  to  the 
adjoining  scrub,  characterized  by  oaks 
(Quercus  sp.),  sand  pine  (Pinus  clausal. 
and  palmetto  (Serenoa  repens) 
(Humphrey  and  Barbour  1981. 
Humphrey  1987).  Extine  and  Stout  (1987) 
studied  dispersion  and  movements  of 
Peromyscus  polionotus  niveiventris  on 
Merritt  Island.  The  habitat  of  these  mice 
consisted  of  three  contiguous  zones  of 
vegetation  running  parallel  with  the 
beach  and  dune  lines.  Zone  1  was 
seaward  and  supported  sea  oats;  Zone  2 
was  characterized  by  clumps  of 
palmetto  and  sea  grape  (Coccoloba 


uvifera),  and  expanses  of  open  sand; 
Zone  3  was  interior  and  consisted  of 
dense  scrub  dominated  by  palmetto,  sea 
grape,  and  wax  myrtle  (Myrica 
cerifera).  Zones  2  and  3  were  found  to 
be  the  preferred  habitats  of  the  beach 
mice,  whereas  Zone  1  was  marginal. 

Very  little  is  known  about  the  life 
history  of  any  of  the  subspecies  of  beach 
mice.  The  following  information  pertains 
mostly  to  Gulf  coast  beach  mice,  but 
probably  applies  equally  well  to 
subspecies  along  the  Atlantic  coast, 
since  Gulf  coast  and  Atlantic  coast 
beach  mice  are  morphologically  similar 
and  live  in  similar  habitats. 

Blair  (1951)  found  that  food  plants 
most  utilized  by  beach  mice  are  various 
beach  grasses  and  sea  oats.  The  fruits  of 
beach  grass  are  readily  available  to  the 
mice,  but  those  of  sea  oats  are  usually 
obtainable  only  after  they  have  been 
blown  down  by  heavy  winds.  These 
foods  are  often  found  stored  in  mouse 
burrows.  Beach  mice  also  probably  eat 
invertebrates  from  time  to  time, 
especially  in  late  spring  and  early 
summer  when  seeds  are  scarce  (Ehrhart 
in  Layne  1978). 

Beach  mice  are  burrow-inhabiting 
animals.  Ehrhart  [in  Layne  1978),  writing 
about  the  Atlantic  coast  subspecies  P.  p. 
decoloratus,  noted  that  burrow 
entrances  are  usually  placed  on  the 
sloping  side  of  a  dune  at  the  base  of  a 
shrub  or  clump  of  grass.  Often  old 
burrows  of  ghost  crabs  are  utilized,  but 
more  commonly  the  burrows  are  dug  by 
the  mice  themselves  (Blair  1951).  A 
beach  mouse's  home  range  may  contain 
up  to  20  burrows  in  different  parts  of  the 
range.  The  burrows  are  used  as  safe 
refuges,  nesting  sites,  and  food  storage 
areas. 

Along  the  Gulf  coast,  much  breeding 
activity  was  evident  in  November, 
December,  and  early  January,  and  large 
numbers  of  immature  animals  were  in 
the  population  at  that  time  (Blair  1951). 
Litter  sizes  range  from  two  to  seven, 
with  an  average  of  about  four;  young 
mice  reach  reproductive  maturity  as 
early  as  six  weeks  of  age.  In  the 
laboratory,  Bowen  (1968)  found  that  a 
female  beach  mouse  is  capable  of 
producing  80  or  more  young  during  her 
lifetime,  and  that  litters  are  produced 
regularly  at  2&-day  intervals.  Mortality 
is  very  high,  however.  Blair  (1951)  found 
that  only  19.5  percent  of  the  beach  mice 
on  the  Gulf  coast  survived  more  than  the 
four  months  from  January  to  early  May. 
Similar  breeding  activity  for  the  two 
beach  mice  considered  under  this 
proposal  can  be  expected. 

Myers  (1983)  reported  that  the 
following  could  be  beach  mouse 
predators  on  the  Gulf  coast  dunes: 


raccoons,  skunks,  snakes,  great  blue 
herons,  domestic  dogs,  and  domestic 
cats.  All  of  these  potential  predators 
occur  on  the  Atlantic  coast  and  could 
prey  on  beach  mice  there  as  well. 

Hall  (1981)  cites  two  historical  records 
for  the  Anastasia  Island  beach  mouse 
[P.  p.  phasma):  the  type  locality  at  Point 
Romo,  Anastasia  Island,  St.  Johns 
County;  and  the  beach  dunes  at  the 
border  of  the  St.  Johns  and  Duval 
County  line.  This  subspecies,  therefore, 
could  have  ranged  along  the  ocean 
dunes  from  the  mouth  of  the  St.  Johns 
River  in  Duval  County  south  to  the  end 
of  Anastasia  Island  at  Matanzas  Inlet. 
St.  Johns  County.  A  recent  survey  of  this 
subspecies  by  Humphrey  (1987)  was 
able  to  locate  the  mouse  only  on 
Anastasia  Island,  where  its  remaining 
habitat  is  fragmented  and  discontinuous, 
and  populations  are  small.  Much  of  its 
former  habitat  on  Anastasia  Island  has 
been  converted  to  lawn  or  concrete 
associated  with  development  of  houses 
and  condominiums. 

The  original  distribution  of  the 
southeastern  beach  mouse  (P.  p. 
niveiventris]  via»  along  the  beach  dunes 
from  Ponce  (Mosquito)  Inlet,  Volusia 
County,  south  along  the  coast  to 
Hollywood  Beach,  Broward  County. 
Recent  studies  by  Humphrey  (1987)  have 
disclosed  that  this  mouse  still  occurs  in 
good  numbers  at  Cape  Canaveral  and  in 
smaller  numbers  to  the  north  in  Cape 
Canaveral  National  Seashore.  To  the 
south,  from  Sebastian  Inlet  to 
Hutchinson  Island,  only  a  few  small, 
scattered  remnant  populations  survive. 
South  of  Hutchinson  Island,  nearly  all  of 
the  beach  dune  habitat  has  been  totally 
destroyed  by  housing  and  condominium 
developments. 

A  third  Atlantic  coast  beach  mouse 
subspecies,  Peromyscus  polionotus 
decoloratus,  formerly  occurred  between 
the  ranges  of  P.  p.  phasma  to  the  north 
and  P.  p.  niveiventris  to  the  south.  This 
very  pale  race  lived  on  the  beach  dunes 
from  Matanzas  Inlet,  St.  Johns  County, 
south  to  Ponce  (Mosquito]  Inlet,  Volusia 
County.  Humphrey  and  Barbour  (1981) 
searched  extensively  for  decoloratus  but 
were  unable  to  find  any  existing 
populations.  They  concluded  that 
extensive  habitat  destruction  and 
alteration  throughout  its  entire  range 
had  brought  about  its  extinction.  The 
Ser\'ice  intends  to  place  decoloratus  in 
Category  3A  on  the  next  list  of 
candidate  vertebrate  species.  Category 
3A  is  for  those  that  have  been 
determined  to  be  extinct. 
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Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Anastasia  Island 
beach  mouse  [Peromyscus  polionotus 
phasma]  and  the  southeastern  beach 
mouse  [Peromyscus  polionotus 
niveiventris]  are  as  follows; 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  (1)  Anastasia 
Island  beach  mouse  [Peromyscus 
polionotus  phasma]— Published 
literature  records  this  subspecies  from 
the  type  locality  at  Point  Romo, 
Anastasia  Island.  St.  Johns  County,  and 
along  the  beach  dunes  at  the  line 
between  Duval  and  St.  Johns  Counties 
(Hall  1981).  Therefore,  this  mouse  could 
have  occurred  from  the  mouth  of  the  St. 
Johns  River  in  the  north,  to  Anastasia 
Island  in  the  south.  Much  of  the  dune 
habitat  along  this  beach  has  been 
developed  around  Jacksonville  and  St. 
Augustine  and  no  longer  is  suitable  for 
beach  mice.  Some  suitable  habitat 
occurs  between  Ponte  Vedra  Beach  and 
South  Ponte  Vedra  Beach.  St.  Johns 
County,  in  the  Guana  River  Wildlife 
Management  Area,  but  Humphrey  (1987) 
was  unable  to  find  the  mice  there.  In 
fact.  Bangs  (1896)  reported  that  these 
beach  mice  were  absent  from  the 
beaches  north  of  St.  Augustine. 
Humphrey  (1987)  did  find  populations 
distributed  along  the  length  of  Anastasia 
Island,  but  reported  that  much  of  their 
former  habitat  has  been  converted  to 
lawn  or  concrete  associated  with 
development  of  houses  and 
condominiums.  As  a  result,  the 
remaining  habitat  is  fragmented  and 
discontinuous,  and  the  populations  are 
small.  The  number  of  specimens  caught 
by  Humphrey  (live-trapped  and 
released)  suggests  that  viable 
populations  may  remain  only  at  the  ends 
of  Anastasia  Island,  along  the  publicly- 
owned  dune  grassland  of  both 
Anastasia  State  Recreation  Area  and 
Fort  Matanzas  National  Monument.  A 
proposed  new  bridge  across  the 
Matanzas  Inlet,  scheduled  for 
construction  early  in  the  1990's.  would 
lead  directly  into  the  small  amount  of 
habitat  (about  25  acres)  available  to  this 
mouse  on  the  Fort  Matanzas  National 
Monument.  Unless  this  bridge  is 


carefully  planned  and  constructed,  it 
could  be  extremely  detrimental  to  the 
survival  of  the  mouse  in  this  area. 

(2)  Southeastern  beach  mouse 
[Peromyscus  polionotus  niveiventris] — 
this  subspecies  occurred  on  the  sand 
dunes  along  the  beach  from  Ponce 
(Mosquito)  Inlet,  Volusia  County  in  the 
north  to  Hollywood  Beach,  Broward 
County,  in  the  south  (Hall  1981).  Bangs 
(1898)  found  it  to  be  "extremely 
abundant  on  all  the  beaches  of  the  east 
peninsula  from  Palm  Beach  at  least  to 
Mosquito  (Ponce)  Inlet,"  and  Howell 
(unpubl.  mms.,  about  1940)  found  that  it 
was  abundant  in  the  1930*8.  I.J.  Stout 
(personal  communications  to  Humphrey 
1987)  also  found  it  abundant  in  the 
middle  and  late  1970'8  on  Cape 
Canaveral.  However,  by  the  early 
1970*8,  M.H.  Smith  (personal 
communications  to  Humphrey  1987) 
found  that  most  other  populations  had 
disappeared.  Humphrey  (1987),  during 
extensive  trapping  for  the  subspecies  in 
1986,  captured  southeastern  beach  mice 
on  Cape  Canaveral  National  Seashore. 
Merritt  Island.  Cape  Kennedy  Air  Force 
Station,  the  southern  half  of  Sebastian 
Inlet  State  Recreation  Area,  and  Pepper 
Park.  He  reported  that  the  dune 
grassland  at  Cape  Canaveral  is 
excellent,  extensive  habitat  for  beach 
mice,  and  the  population  density  there  is 
apparently  high.  Northward,  the  habitat 
narrows  to  a  single  dune  in  Canaveral 
National  Seashore,  where  population 
density  appears  to  be  lower.  To  the 
south.  Humphrey's  study  suggested  that 
beach  mice  no  longer  occur  on  East 
Peninsula,  where  the  habitat  has  been 
severely  disrupted  by  development.  His 
sampling  from  Sebastian  Inlet  to 
Hutchinson  Island  shows  that  only  a 
few.  small,  fragmented  populations  of 
beach  mice  remain.  The  subspecies 
apparently  no  longer  occurs  in  the 
southern  part  of  its  range  where  beach 
development  has  destroyed  its  habitat 
at  Jupiter  Island.  Palm  Beach.  Lake 
Worth,  Hillsboro  Inlet,  and  Hollywood 
Beach. 

B.  Overutilization  for  commercial, 
recreation,  scientific,  or  educational 
purposes.  Not  applicable  for  either 
subspecies. 

C.  Disease  or  predation.  (1)  Anastasia 
Island  beach  mouse  [Peromyscus 
polionotus  phasma) — House  Mice  [Mus 
musculus]  have  colonized  much  of  the 
dune  grasslands  on  which  the  Anastasia 
Island  beach  mouse  depends  for 
survival.  The  inference  that  these  two 
mice  strongly  compete  is  speculative, 
but  Humphrey  and  Barbour  (1981) 
presented  prima  facie  evidence  for 
competitive  exclusion  of  other 
subspecies  of  beach  mice  by  house  mice. 


The  situation  on  Anastasia  Island  is 
unprecedented  because  for  the  first  time 
beach  mice  and  house  mice  have  been 
found  to  co-occur  locally.  Also,  house 
cats  [Felis  cattus]  are  widespread  on 
Anastasia  Island.  Blair  (1951)  and 
Bowen  (1968)  felt  that  house  cats  were 
extremely  threatening  to  beach  mouse 
populations  on  the  Florida  West  Coast. 
The  effect  of  these  two  exotic  species — 
house  mice  and  house  cats — on  the 
survival  of  beach  mouse  populations  is 
speculative  but  may  be  quite  important 
(Humphrey  and  Barbour  1981).  Either  a 
competitor  or  a  predator  alone  can 
eliminate  another  species,  and  the 
effects  of  a  competitor  and  predator 
together  would  be  additive.  On  the 
assumption  that  native  beach  mice  and 
exotic  house  mice  compete  strongly 
enough  to  cause  competitive  exclusion 
of  the  former,  Humphrey  (1987)  inferred 
that  the  survival  status  of  the  Anastasia 
Island  beach  mouse  was  precarious  on 
Anastasia  Island.  The  population  on  the 
northern  end  of  the  island  may  soon 
disappear.  The  population  appearing  to 
be  at  least  risk  is  at  Fort  Matanzas 
National  Monument,  where  he  recorded 
no  house  mice.  Even  here,  however. 
Humphrey  feels  that  the  likelihood  of 
colonization  by  house  mice  is  high,  and 
poses  a  threat  to  the  beach  mice. 

(2)  Southeastern  beach  mouse 
[Peromyscus  polionotus  niveiventris] — 
Humphrey  (1987)  found  no  evidence  of 
house  mice  colonizing  southeastern 
beach  mouse  habitat,  but  activity  of 
house  cats  was  widespread  in  the  areas 
studied.  Although  the  effects  of  house 
cat  predation  specifically  on  the 
southeastern  beach  mouse  are  not 
known,  it  is  known  that  house  cats  are  a 
major  threat  to  beach  mice  elsewhere. 
Blair  (1951)  felt  that  predation  by  house 
cats  was  the  single-most  important 
factor  affecting  the  chances  of  survival 
of  a  beach  mouse  population  on  Santa 
Rosa  Island  in  the  Florida  panhandle, 
and  Bowen  (1968)  was  so  concerned 
about  the  role  of  domestic  cats  as 
predators  on  Gulf  coast  beach  mice  that 
he  avoided  trapping  mice  wherever  he 
found  cat  tracks  on  the  beaches.  It  can 
be  safely  assumed  that  house  cats  pose 
as  serious  a  threat  to  Atlantic  coast 
beach  mouse  populations  as  they  do  to 
those  on  the  Gulf  coast. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  There  are  no 
regulatory  mechanisms  currently  in 
effect  that  provide  any  sort  of  protection 
for  either  the  Anastasia  Island  beach 
mouse  or  the  southeastern  beach  mouse, 
or  their  habitat.  Neither  subspecies  is 
hsted  by  the  State  of  Florida,  and  the 
Federal  Government  offers  no  protection 
on  Federal  lands  beyond  that  which 
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applies  to  wildlife  in  general  on  such 
lands.  Federal  listing  will  provide 
protection  to  the  animals  themselves 
through  section  9  of  the  Act.  and  to  their 
habitat  on  Federal  lands  or  on  private 
lands  where  Federal  funding  or  Federal 
permits  are  involved.  In  addition. 
Federal  listing  of  these  mice  will 
automatically  bring  into  effect  State 
protection  for  them  as  provided  for  by 
Florida's  Cooperative  Agreement  with 
the  Federal  Government  under  section  6 
of  the  Act. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  (1) 
Anastasia  Island  beach  mouse 
[Peromyscus  polionotus  phasma] — 
Except  for  each  end  of  Anastasia  Island, 
on  the  Fort  Matanzas  National 
Monument  and  the  Anastasia  State 
Recreation  Area,  the  habitat  is 
fragmented  and  discontinuous,  and 
remaining  populations  are  small.  There 
is  apparently  little  or  no  gene  flow 
between  these  small  disjunct 
populations  and  the  probability  of  loss 
of  genetic  viability  is  high.  (2) 
Southeastern  beach  mouse  [Peromyscus 
polionotus  niveiventris) — According  to 
Humphrey  (1987)  beach  erosion  may 
soon  become  a  threat  to  the  population 
of  this  subspecies  on  the  Canaveral 
National  Seashore. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  two  subspecies  of  beach  mice  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  the  Anastasia  Island  beach 
mouse  as  an  endangered  species,  and 
the  southeastern  beach  mouse  as  a 
threatened  species. 

Relatively  secure  populations  of  the 
Anastasia  Island  beach  mouse  occur 
only  on  the  northern  and  southern  ends 
of  Anastasia  Island  on  the  Fort 
Matanzas  National  Monument  and 
Anastasia  State  Recreation  Area. 
Elsewhere,  all  populations  have  either 
already  been  destroyed  or  face 
imminent  threats  from  beachfront 
developments.  Even  on  the  Anastasia 
State  Recreation  Area  the  mice  face 
what  appear  to  be  serious  threats  from 
competition  with  house  mice  and 
predation  by  house  cats.  On  the  Fort 
Matanzas  National  Monument,  house 
cats  are  plentiful,  and  there  is  the 
distinct  possibility  that  house  mice  may 
become  established  in  the  near  future.  In 
addition,  a  proposed  new  bridge  across 
the  Matanzas  Inlet  could  be  detrimental 
to  the  small  amount  of  habitat  remaining 
for  this  mouse  on  the  Fort  Matanzas 
National  Monument.  The  survival  of  this 
subspecies  is  precarious  and  it  is  in 


danger  of  extinction  throughout  all  of  its 
range.  Therefore,  it  qualifies  for  a 
proposed  listing  as  an  endangered 
species. 

The  range  of  the  southeastern  beach 
mouse  has  been  substantially  reduced 
and  fragmented  by  habitat  conversion 
and  invasion  of  exotic  animals  over  the 
past  century.  These  threats  are 
anticipated  to  continue,  and  the  range  of 
this  subspecies  ultimately  may  be 
limited  to  public  lands  that  are  properly 
managed.  However,  because  substantial 
populations  remain  on  the  Canaveral 
National  Seashore  and  on  Merritt  Island 
(both  publicly  owned),  the  subspecies  is 
one  that  is  not  likely  to  become  extinct 
but  rather  to  become  an  endangered 
species  within  the  foreseeable  future.  It 
therefore,  qualifies  for  proposal  as 
threatened  rather  than  endangered. 

Based  on  current  knowledge,  all  other 
alternatives  to  the  proposed  listing  of 
the  Anastasia  Island  beach  mouse  as 
endangered  and  the  southeastern  beach 
mouse  as  threatened  do  not  adequately 
reflect  the  biological  facts  and  therefore 
have  been  rejetted.  Critical  habitat  is 
not  being  proposed  for  reasons 
described  in  the  next  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  a  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
Rnds  that  designation  of  critical  habitat 
is  not  prudent  for  the  Anastasia  Island 
beach  mouse  and  the  southeastern 
beach  mouse  at  the  present  time.  The 
only  viable  populations  of  both 
subspecies  occur  on  lands  managed  by 
Federal  or  State  agencies.  These  Federal 
and  State  agencies  have  been  informed 
of  the  occurrence  of  the  mice  on  lands 
they  manage  and  must  take  measures  to 
provide  necessary  protection  for  both 
the  mice  and  their  habitat.  Therefore,  a 
determination  of  critical  habitat  would 
provide  no  benefits  to  the  mice  over  and 
above  that  provided  by  the  listing  action 
alone.  Outside  of  Federal  and  State 
lands,  these  beach  mice  occur  in  very 
small,  disjunct  populations  on  a  number 
of  privately  owned  parcels  of  land.  To 
determine  each  of  the  small  parcels  of 
land  as  critical  habitat  would  be 
impossible  from  a  practical  standpoint, 
and  might  be  detrimental  to  the 
populations  that  inhabit  them  by  calling 
public  attention  to  the  presence  of  the 
mice.  Publication  of  maps  and  precise 
descriptions  delineating  these  areas,  as 
required  for  a  determination  of  critical 
habitat,  could  lead  vandals  and 
curiosity  seekers  to  them  and  might  as  a 


consequence  result  in  the  destruction  of 
the  very  fragile  habitat  that  a  critical 
habitat  determination  is  intended  to 
protect.  Therefore,  since  determination 
of  critical  habitat  on  public  lands  would 
not  benefit  the  mice,  and  determination 
of  critical  habitat  on  private  lands  might 
be  harmful  to  them,  it  is  not  prudent  to 
determine  critical  habitat  for  the 
conservation  of  the  Anastasia  Island 
beach  mouse  or  the  southeastern  beach 
mouse. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  Federal  agencies  that  might  be 
affected  by  the  Anastasia  Island  beach 
mouse  and/or  southeastern  beach 
mouse  proposals  and  listings  include  the 
U.S.  Air  Force  (Cape  Canaveral  Air 
Force  Station  and  Patrick  Air  Force 
Base),  NASA  (Kennedy  Space  Center). 


the  U.S.  Fish  and  Wildlife  Service 
(Merritt  Island  and  Hobe  Sound 
National  Wildlife  Refuges),  the  National 
Park  Service  (Canaveral  National 
Seashore  and  Fort  Matanzas  National 
Monument),  and,  perhaps,  the  Federal 
Emergency  Management  Agency 
(FEMA). 

With  the  publication  of  this  proposed 
rule,  these  Federal  agencies  will  now  be 
required  to  informally  confer  with  the 
Service  on  their  activities  that  are  likely 
to  jeopardize  the  continued  existence  of 
the  beach  mice.  If  these  mice  are  listed, 
the  agencies  need  to  insure  that  their 
activities,  authorized,  funded,  or  carried 
out,  are  not  likely  to  jeopardize  the 
continued  existence  of  these  animals. 
Except  for  the  National  Park  Service  at 
the  Fort  Matanzas  National  Monument, 
and,  perhaps,  the  FEMA,  impacts  on 
Federal  agencies  are  expected  to  be 
minimal.  In  the  case  of  the  Fort 
Matanzas  National  Monument,  the  Park 
Service  will  need  to  insure  that  a  new 
bridge  proposed  for  the  Matanzas  Inlet 
will  not  jeopardize  the  survival  of  the 
Anastasia  Island  beach  mouse  on  land  it 
manages  at  the  Monument. 

Under  the  National  Flood  Insurance 
Program  the  FEMA  is  required  to 
determine  whether  communities  are 
eligible  for  Federal  flood  insurance.  If 
the  determination  of  eligibility  for  flood 
insurance  by  the  FEMA  authorizes  and/ 
or  in  effect  partially  subsidizes 
construction  activity  that  may  affect  a 
listed  species,  then  the  FEMA  must  . 
request  the  initiation  of  formal  section 
7(a)(2)  consultation.  If  the  species  is 
only  proposed  for  listing,  then  the  FEMA 
must  informally  confer  under  section 
7(a)(4).  Due  to  the  unknown  or 
hypothetical  nature  of  the  consulations 
and/or  conferences,  if  any,  that  may 
occur,  it  is  not  now  known  whether  any 
activities  or  FEMA's  management  costs 
will  be  affected. 

There  will  be  no  effect  on  private 
landowners  from  the  listing  unless  their 
activities  involve  use  of  Federal  funds  or 
require  Federal  permits.  In  such  cases, 
the  funding  or  permitting  Federal  agency 
must  insure  that  the  activities  will  not 
jeopardize  the  continued  existence  of 
the  beach  mice  before  they  can  provide 
the  funds  or  issue  the  permits  to  the 
private  landowner.  However,  the 
Service  is  not  aware  of  any  cases  at  the 
present  time  where  activities  of  private 
landowners  would  be  affected  by  this 
requirement. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
and  threatened  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 


the  United  States  to  take,  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  listed  species.  It  also  is  illegal 
to  possess,  sell,  deliver,  carry,  transport, 
or  ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  and  threatened  wildlife 
species  under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22. 17.23  and  17.32.  Such  permits 
are  available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

Public  Comjnents  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  accurate  and  as  effective  as  possible. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  these  proposed  rules  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Anastasia 
Island  beach  mouse  and/or 
southeastern  beach  mouse; 

(2)  The  location  of  any  additional 
populations  of  these  beach  mice,  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  for  them  as  provided  by  Section 
4  of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  these 
beach  mice;  and 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  the  Anastasia  Island  beach  mouse 
and  the  southeastern  beach  mouse. 

Final  promulgation  of  the  regulations 
on  the  Anastasia  Island  beach  mouse 
and  the  southeastern  beach  mouse  will 
take  into  consideration  the  comments 
and  any  additional  information  received 
by  the  Service,  and  such 
communications  may  lead  to  adoption  of 
final  regulations  that  differ  from  this 
proposal. 


The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor. 
Jacksonville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  3100  University 
Boulevard  South,  Suite  120.  Jacksonville. 
Florida  32216. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  deHned  under  the 
authority  of  the  National  Environment 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

References  Cited 

Bangs,  0. 1898.  The  land  mammals  of 
peninsular  Florida  and  the  coastal  region  of 
Georgia.  Boston  Soc.  Nat.  Hist.  Proc. 
28:157-235. 

Blair.  W.F.  1951.  Population  structure,  social 
behavior  and  environmental  relations  in  a 
natural  population  of  the  beach  mouse 
[Peromyscus  polionotus  leucocephalus). 
Contrib.  Lab.  Vert.  Biol..  Univ.  Michigan 
48:1-47. 

Bowen.  W.W.  1968.  Variation  and  evolution 
of  gulf  coast  populations  of  l)each  mice 
[Peromyscus  polionotus].  Bull.  Florida 
State  Mus..  Biol.  Sci.  12:1-91. 

Chapman,  P.M.  1889.  Description  of  two  . 
apparently  new  species  of  the  genus 
Hesperomys  from  Florida.  Araer.  Mus.  Nat. 
Hist.  Bull.  2:117. 

Extine.  D.D.,  and  I.|.  Stout.  1987.  Dispersion 
and  habitat  occupancy  of  the  t>each  mouse 
Peromyscus  polionotus  niveiventris.  \. 
Mammal.  68:297-304. 

Hall.  E.R.  1981.  The  mammals  of  North 
America.  John  Wiley  and  Sons,  New  York. 
1175  pp. 

I  iumphrey.  S.R.,  and  D.B.  Barbour.  1981. 
Status  and  habitat  of  three  subspecies  of 
Peromyscus  polionotus  in  Florida.  ]. 
Mammal.  62:840-844. 

Humphrey.  S.R.  1987.  Status  survey  of  seven 
Florida  mammals.  Florida  Cooperative  Fish 
and  Wildlife  Research  Unit  Tech.  Rept.  No. 
25.  Gainesville,  Florida.  39  pp. 

Layne.  J.N.  (ed.).  1978.  Rare  and  endangered 
biota  of  Florida.  Volume  1,  Mammals.  Univ. 
Presses  of  Florida.  Gainesville,  pp.  18-19. 

Myers.  ).M.  1983.  Status,  microhabitat,  and 
management  recommendations  for 
Peromyscus  polionotus  on  gulf  coast 
beaches.  Rept.  to  U.S.  Fish  and  Wildlife 
Service,  Atlanta.  Georgia.  29  pp. 

Osgood,  W.H.  1909.  Revision  of  the  mice  of 
the  American  genus  Peromyscus.  North 
American  Fauna  28:85  pp. 

Sealander.  R.K..  M.H.  Smith.  S.Y.  Yang.  W.E. 
Johnson,  and  (.B.  Gentry.  1971.  Biochemical 
polymorphism  and  systematica  in  the  genus 


25190 


Federal  Regigler  /  Vol.  53.  No.  128  /  Tuesday.  July  5.  1968  /  Proposed  Rules 


25191 


Peromyscus.  I.  Variation  in  the  old-field 
mouse  [Peromyscus  polionotus).  Univ. 
Texas  Studies  in  genetics  6:49-tia 

Author 

The  primary  author  of  this  proposed 
rule  is  [ohn  L.  Paradise,  Jacksonville 
Field  Office.  U.S.  Fish  and  Wildlife 
Service.  3100  University  Boulevard 
South.  Suite  120.  Jacksonville,  Florida 
32216,  (904)  791-2580  or  FTS  946-2580. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 


-Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulations  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Autliority:  Pub.  L  93-205,  87  Stat.  884;  Pub. 
L.  94-359.  90  Stat.  911;  Pub.  L  95-632.  92  Stat. 


3751;  Pub.  I^  96-159,  93  Stat.  1225:  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  sq.)\  Pub. 
L  99-625. 100  Stat.  3500  (1986).  unless 
otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  MAMMALS,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

S  17.11    Endangered  and  thrMtened 
mrlldUfe. 


(h)* 


Notices 


Species 

Haionc  range 

• 

Vertebrate 

population 

KKtiere 

endangered  or 

threatened 

Status 

When  Mated 

Critical 
habitat 

Coflftmooname                      Sdeniific  name 

Special 

njles 

Mammals 
Mouse      Anastasia     Island    Peromyscus          poUonotus 

• 

U.S.A.  (FL) 

• 
En»e.- 

E 
T 

• 
• 

• 
• 

NA 
NA 

NA 
NA 

beach.                                     pfmsma. 

Moose,  sootheastefn  beach...  Peromyscus  polionotus   ni- 

\reivenths. 
•                              •                              . 

U.SA(FU-               

• 

.-  En»e. 

• 

Dated;  June  3. 198& 
Suaan  Recce, 

Assistant  Secretory  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  afr-14909  FIJed  7-1-88:  8:45  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
putilic.  Notices  of  tiearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Standish  Road  Site  #  2  Critical  Area 
Treatment  RC&D  Measure;  New  York 

AGENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
signiHcant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Standish  Road  Site  #  2  Critical  Area 
Treatment  RC&D  Measure,  Clinton 
County,  New  York. 

FOR  IPURTHER  INFORMATION  CONTACT. 

Paul  A.  Dodd,  State  Conservationist. 
Soil  Conservation  Service,  James  M. 
Hanley  Federal  Building.  100  S.  Clinton 
Street,  Room  771,  Syracuse,  New  York 
13260,  telephone  (315)  423-5521. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Paul  A.  Dodd,  State 
Conservationist,  has  determined  that  the 
preparation  of  an  environmental  impact 
statement  is  not  needed  for  this  project. 

The  measure  concerns  a  plan  to 
provide  for  stabilization  of  an  eroding 
roadbank  adjacent  to  Standish  Road. 
Sediment  and  boulders  dislodged  from 
the  eroding  bank  come  to  rest  on  the 
road  surface  creating  a  severe  safety 
hazard  to  users  of  the  highway.  Much  of 
the  sediment  produced  enters  Cold 
Brook,  impairing  the  water  quality.  The 
integrity  of  the  roadbank  will  be  assured 


through  the  installation  of  project 
measures.  The  planned  works  of 
improvement  include  minor  shaping  of 
the  bank  and  vegetating  the  site  with 
varieties  of  shrub  type  plants  and 
grasses. 

This  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  HI! 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  is  on  Tile 
and  may  be  reviewed  by  contacting  Paul 
A.  Dodd. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the  provision 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  Local  offlcials.)  * 

Paul  A.  Dodd, 

State  Conservationist. 
Dated:  fune  23.  1988. 

(FR  Doc.  88-14980  Filed  7-1-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 

Atmospheric  Administration. 
Title:  Oceanic  Gamefish 

Investigations — Big  Game  Fishing  Log. 
Form  Number:  Agency — N/A;  OMB — 

0648-0031. 
Type  of  Request:  Revision  of  a  currently 

approved  collection. 
Burden:  100  respondents;  160  reporting/ 

recordkeeping  hours;  average  hours 

per  response  .08  hours. 
Needs  and  Uses:  NOAA  needs  to  obtain 

a  better  understanding  of  the 

condition  of  the  Atlantic  billfish 
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fishery.  A  significant  portion  of  the 
billfish  catch  is  made  in  organized 
tournaments  which  already  create 
records  on  fishing  catch  and  effort. 
Tournament  organizers  will  be  asked 
to  voluntarily  provide  this  information 
to  NMFS;  those  not  responding  may 
be  selected  for  mandatory  reporting. 
The  information  will  be  used  to 
evaluate  stock  levels  and  trends  in  the 
fishery. 
Affected  Public:  Individuals  and  small 

business  or  organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Voluntary/ 

Mandatory. 
OMB  Desk  Officer  John  Griffen  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  (une  24. 1988. 
Edward  Miclials. 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
(FR  Doc.  88-14999  Filed  7-1-88;  8:45  am) 
BILLING  CODE  3S10-22-M 


International  Trade  Administration 

[A-588-707] 

Final  Determination  of  Sates  at  Less 
Ttian  Fair  Value;  Granular 
Polytetrafluoroethytene  Resin  From 
Japan;  Antidumping 

agency:  Import  Administration. 
International  Trade  Administration. 

Commerce. 

action:  Notice. 

summary:  We  have  determined  that 
granular  polytetrafluoroethylene  (PTFE) 
resin  from  Japan  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  The  U.S.  International  Trade 
Commission  (ITC)  will  determine,  within 
45  days  of  publication  of  this  notice, 
whether  these  imports  are  materially 
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injuring,  or  are  threatening  material 
injury  to,  a  United  States  industry. 
EFFECTIVE  DATE:  July  5, 1988. 
FOn  FURTHER  INFORMATION  CONTACT: 
Raymond  G.  Busen  (202)  377-3464  of 
Michael  J.  Ready  (202)  377-2613,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Ck>mmerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Final  Detennination 

We  have  determined  that  granular 
PTFE  resin  from  Japan  is  being,  or  is 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  1990, 
as  amended  (the  Act)  (19  U.S.C. 
1673d(a)).  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  April  14. 1988,  we  made  an 
affirmative  preliminary  detennination 
(53  FR  12968.  April  20, 1968).  The 
following  events  have  occurred  since  the 
publication  of  that  notice. 

The  questionnaire  responses  from 
respondent  Asahi  Flu(Mt>polymers  Co.. 
Ltd.  (Asahi)  were  verified  in  the  United 
States  from  May  2  to  May  3  and  in  Japan 
from  May  9  to  May  13, 1988. 

In  accordance  with  S  353.47  of  our 
regulations  (19  CFR  353.47).  interested 
parties  were  provided  an  opportunity  to 
comment  on  our  preliminary 
determination  by  requesting  a  public 
hearing.  Interested  parties  waived  their 
rights  to  a  hearing  and  submitted 
comments  for  the  record  in  briefs  dated 
June  2  and  7. 1968. 

While  Asahi  initially  opposed  the 
inclusion  of  filled  PTFE  resins  within  the 
scope  of  the  order,  on  March  30, 1988. 
Asahi  withdrew  its  opposition. 

Scope  of  InvestigatioD 

In  its  petition.  Du  Pont  asked  the 
Department  to  investigate  both  fdled 
and  unfilled  granular 
polytetrafluoroethylene  (PTFE)  resin  as 
provided  for  in  item  445.54  of  the  Tariff 
Schedules  of  the  United  States  (TSUS) 
and  currently  classified  under 
Marmonized  System  (HS)  item 
3904.61.00.  Although  Du  Pont  does  not 
produce  filled  PTFE.  Du  Pont  asked  that 
it  be  included  in  the  investigaKon  to 
prevent  the  possible  circumvention  of 
any  order  on  unfilled  PTFE  through  the 
transfer  of  domestic  U.S.  filling 
operations  abroad.  Du  Pont  did  not 
request  that  PTFE  dispersions  in  water 
and  fine  powders  be  covered  by  this 
investigation:  we  accordingly  have  not 


included  these  products  in  our 
investigation. 

In  a  March  30, 1988  submission,  the 
respondent  Asahi  opposed  the  inclusion 
of  filled  PTFE  resin  within  the  scope  of 
the  investigation.  On  June  2, 1988,  the 
petitioner  reiterated  its  views  that  filled 
and  unniled  granular  PTFE  resins 
constitute  the  same  "class  or  kind"  of 
merchandise.  On  June  7, 1988,  Asahi 
withdrew  its  March  30  submission.  Even 
though  Asahi  has  withdrawn  its 
opposition,  we  are  still  obliged  to 
address  the  issues  raised  in  order  to 
properly  define  the  merchandise  subject 
to  this  investigation  and  any  resulting 
order. 

The  issue  of  whether  filled  resins 
should  be  included  in  this  investigation 
depends  on  whether  it  is  within  the 
same  "class  or  kind"  of  merchandise  as 
unfilled  resins.  In  our  preliminary 
determination,  the  Department  found 
that  both  filled  and  unfilled  resins  are 
within  the  same  class  or  kind  of 
merchandise.  After  carefully  reviewing 
this  issue,  we  have  found  no  reasons  to 
alter  this  decision. 

The  product  under  investigation, 
granular  PTFE  resin,  consists  of  three 
types:  Pelletized.  fine  cut.  and 
presintered.  Of  these  three  types  only 
fine  cut  can  be  filled.  In  order  to 
understand  the  class  or  kind  of 
merchandise  analysis  which  follows,  it 
is  necessary  to  understand  that  the 
various  types  of  granular  PTFE  share  the 
same  production  process  and  that  filled 
granular  fine  cut  PTFE  arises  from  a 
continuation  of  this  processing. 

All  three  types  are  produced  by  the 
conversion  of  the  tetrafiuoroethylene 
(TFE)  monomer  into  granular  resin  by 
suspension  polymeriration.  a  process 
unique  to  the  production  of  granular,  as 
opposed  to  other  PTFE.  This  process  is 
designed  to  enhance  the  handleability. 
moldability.  physical  and  electrical 
properties  of  all  types  of  granular  PTFE 
resin. 

Subsequent  to  the  polymerization 
,  process,  granular  PTFE  resin  consists  of 
stringy,  raw  polymers  which  are  wet  cut 
to  achieve  the  desired  size,  pelletized 
(agglomerized)  and  dried.  If  granular 
fine  cut  or  presintered  resin  is  desired, 
the  pelletized  granular  PTFE  resin  can 
be  ground  to  form  fine  cut  resin  or 
ground  and  baked  to  form  presintered 
resin.  Once  fine  cut  granular  PTFE  resin 
is  formed,  a  producer  may  mix  certain 
fillers  or  extenders,  such  as  glass, 
bronze,  carbon  or  graphite  with  the  fine 
cut  resin  to  strengthen  the  resin  or 
enhance  its  mechanical  properties.  Filler 
can  also  be  used  merely  to  color  the 
intemediate  product  in  order  to  identify 
the  product's  source  or  dimension  where 
the  fabricator  is  unable  to  mark  the 


product  because  of  the  consistency  of 
PTFE. 

In  deciding  that  both  filled  and 
unfllled  PTFE  resin  constitute  one  class 
or  kind  of  merchandise,  we  have 
considered  the  following  factors:  (1) 
General  physical  characteristics:  (2)  the 
expectations  of  the  ultimate  purchasers: 
(3)  the  ultimate  use  of  the  merchandise 
in  question:  (4)  channels  of  trade  in 
which  the  product  is  sold:  and  (5)  the 
manner  in  which  the  product  is 
advertised  and  displayed. 

First,  filled  and  unfilled  granular  fine 
cut  PTFE  have  the  same  general 
physical  characteristics.  Filled  is  simply 
unfilled  fine  cut  PTFE  with  filler  added. 
The  filler  is  added  to  strengthen,  color, 
or  extend  the  unfiled  fine  cut  resin. 
Adding  filler  is  generally  a  simple 
process  involving  the  mechanical  mixing 
or  stirring  of  the  unfilled  fine  cut 
granular  PTFE  resin  with  the  filler. 
According  to  the  ITC  preliminary 
determination  report  filled  PTFE  is 
comprised  on  average  of  20  percent  filler 
material  and  80  percent  unfilled  PTFE. 
See  USrrC  Publication  2043  at  A-d 
(December  1987).  Therefore,  within  this 
sub-division  of  Uie  product  under 
investigation,  the  base  product,  granular 
fine  cut  PTFE  resin,  generally  constitutes 
the  major  portion  of  the  product  in 
question. 

Second,  with  respect  to  ultimate  use 
and  customer  expectations,  the  filling 
process  produces  a  filled  fine  cut 
granular  PTFE  resin,  similar  in 
processabiity  to  unfilled  fine  cut 
granular  PTFE  resin.  Most  granular 
PTFE  resin  (filled  and  unfilled)  is  sold  to 
fabricators.  Fabricators  expect  to  further 
process  all  granular  PTFE  resin  by 
molding  or  extruding  the  resin  under 
pressure  in  order  to  produce  a  variety  of 
intermediate  molded  shapes  and 
mechanical  parts. 

Third,  the  vast  majority  of  granular 
PTFE  resin  is  sold  directly  to  fabricators 
who  use  the  resin  to  produce  a  wide 
range  of  intermediate  mechanical 
chemical  and  electrical  products. 

Finally,  we  have  no  evidence  that  the 
manner  in  which  the  product  was 
advertised  and  displayed  is  not  the 
same. 

On  balance,  we  conclude  that  filled 
and  unfilled  granular  PTFR  resin 
comprise  a  single  class  or  kind  of 
merchandise.  To  exclude  filled  granular 
fine  cut  PTFE  resin,  which  is  merely  a 
sub-category  of  granular  fine  cut  PTFE 
resin,  from  this  investigation  would 
result  in  an  unduly  narrow  definition  of 
the  product  subject  to  this  investigation. 


Standing 

We  preliminarly  determined  that  the 
petitioner,  Du  Pont,  had  standing  with 
respect  to  both  filled  and  unfilled 
granular  PTFE  resins,  based  on  the  facts 
that  (1)  Du  Pont  filed  its  petition  on 
behalf  of  the  granular  PTFR  resin 
industry;  (2)  no  producer  not  excudable 
under  section  771(4)(B)  of  the  Act  has 
objected  to  the  inclusion  of  filled 
granular  PTFE  resin  within  the  scope  of 
the  investigation:  (3)  the  ITC 
preliminarly  found  that  there  is  one 
industry  producing  one  like  product  in 
the  United  States;  and  (4)  Du  Point 
manufactures  the  product  under 
investigation,  granular  PTFE  resin. 
Therefore,  in  accordance  with  section 
771(9)(C)  of  the  Act  (19  U.S.C. 
1677(9)(C)),  we  preliminarly  found  that 
the  petition  was  brought  on  behalf  of  the 
U.S.  industry  and  that  Du  Pont  is  an 
interested  party  with  respect  to  the  "like 
product",  granular  PTFE  resin. 

With  respect  to  claims  that  the 
petition  was  not  filed  on  behalf  of  the 
industry  producing  granular  PTFE 
resins,  on  June  7, 1988,  counsel  for  Asahi 
and  ICI  formally  withdrew  the  March  30, 
1988,  submission.  Therefore,  we  have  no 
basis  to  find  that  the  petition  was  not 
brought  on  behalf  of  the  U.S.  industry. 

Moreover,  we  have  continued  to  find 
that  Du  Pont  is  an  interested  party  with 
respect  to  the  "like  product,"  granular 
PTFE  resin,  and  has  standing  to  bring  a 
case  with  respect  to  filled  PTFE  resin. 
Although  the  parties  have  submitted 
various  arguments  on  this  issue,  we 
have  not  received  sufficient  evidence  to 
reach  a  decision  contrary  to  that  in  our 
preliminary  determination. 
Nevertheless,  because  of  the  importance 
we  placed  in  our  preliminary 
determination  on  the  ITC's  finding  of 
one  like  product  and  one  industry,  we 
will  not  consider  Du  Pont  to  have 
standing  with  respect  to  Hlled  granular 
PTFE  resins  (since,  as  noted  above,  Du 
Pont  does  not  produce  filled),  if  the  ITC 
determines  finally  that  filled  and 
unfilled  are  separate  like  products.  As  a 
result,  if  the  ITC  finds  separate  like 
products,  we  will  rescind  the  initiation 
of  this  investigation  as  it  pertains  to 
filled  PTFE  resin. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
granular  PTFE  resin  from  Japan  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 
as  specified  below.  Since  Daikin  failed 
to  respond  to  our  questionnaire,  we 
have  determined  that  use  of  best 
information  available  is  appropriate,  in 
accordance  with  section  776(b)  of  the 


Act.  This  statutory  provision  requires 
the  Department  to  use  best  information 
available  "whenever  a  party  or  any 
other  person  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  or  in  the  form  required, 
or  oherwise  significantly  impedes  an 
investigation."  Therefore,  we  have 
assigned  Daikin,  as  best  information 
available,  the  margin  supplied  in  the 
petition.  This  is  the  same  rate  as  it  was 
assigned  in  the  preliminary 
determination. 

With  regard  to  Asahi,  it  did  not 
respond  to  the  Department's  request  for 
information  concerning  sales  of  filled 
PTFE  resins  by  ICi  Americas  Inc.  (ICIA), 
a  related  party,  to  unrelated  U.S. 
customers.  Therefore,  for  that  portion  of 
its  margin  attributable  to  filled  PTFE 
resins,  we  have  assigned  it,  as  best 
information  available,  the  margin 
supplied  in  the  petition.  This  is  also  the 
same  rate  as  it  was  assigned  in  the 
preliminary  determination. 

The  period  of  investigation  for 
granular  PTFE  resin  from  Japan  was 
June  1, 1987  through  November  30, 1987. 

United  States  Price 

For  all  sales  by  Asahi  of  unfilled 
granular  PTTFE  resin,  we  based  United 
States  Price  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act,  since  the  first  sale  to  an 
unrelated  customer  was  made  after 
importation.  We  calculated  exporter's 
sales  price  based  on  packed,  ex- 
warehouse  or  delivered  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
and  insurance,  brokerage  and  handling 
charges,  ocean  freight,  marine 
insurance,  U.S.  duty,  U.S.  inland  freight, 
credit  expenses  and  other  U.S.  selling 
expenses  pursuant  to  sections  772(e)  (1) 
and  (2)  of  the  Act. 

Foreign  Market  Value 

In  accordance  with  section  773  of  the 
Act,  we  calculated  foreign  market  value 
for  sales  of  unfilled  granular  PTFE  resin  ' 
by  Asahi  based  on  packed,  delivered 
prices  to  unrelated  purchasers  in  Japan. 
We  made  deductions,  where 
appropriate,  for  inland  freight  and 
insurance,  credit  and  warranty 
expenses.  We  deducted  indirect  selling 
expenses  incurred  on  home  market  sales 
up  to  the  amount  of  indirect  selling 
expenses  incurred  on  sales  in  the  U.S. 
market,  in  accordance  with  S  353.15(c) 
of  our  regulations. 

In  order  to  adjust  for  differences  in 
packing  between  the  two  markets,  we 
deducted  home  market  packing  costs 
from  foreign  market  value  and  added 
U.S.  packing  costs. 


Currency  Conversion 

Since  all  U.S.  sales  were  exporter's 
sales  price  fransactions,  we  used  the 
official  exchange  rates  in  effect  on  the 
date  of  sale,  in  accordance  with  section 
773(a)(1)  of  the  Act,  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  rates  certified  by  the  Federal 
Reserve  Bank  of  New  York. 

Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting 
records  and  original  source  documents 
provided  by  the  respondent. 


Interested  Patty  Comments 

Comment  1:  As  noted  in  the  "Scope  of 
Investigation"  section  of  our  preliminary 
determination  (53  FR  12968,  April  20, 
1988),  the  petitioner  requested  in  the 
petition  that  filled  granular  PTFE  resin 
be  included  in  our  investigation  to 
prevent  probable  circumvention  of  a 
final  dumping  order  on  unfilled  granular 
PTFE  resin.  On  June  2, 1988.  petitioner 
reiterated  its  views  that  filled  and 
unfilled  granular  PTFE  resins  constitute 
the  same  "class  or  kind"  of 
merchandise. 

On  June  7, 1988,  respondent  Asahi 
withdrew  its  March  30, 1988  submission 
in  opposition  to  the  inclusion  of  filled 
PTFE  resins  within  the  scope  of  the 
investigation. 

DOC  Position:  As  noted  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
we  have  continued  to  treat  all  granular 
PTFE  resins,  both  filled  and  unfilled,  as 
one  class  or  kind  of  merchandise. 

Comment  2:  Asahi  argues  that  the 
Department  should  deduct  the  amount 
of  indirect  selling  expenses  incurred  in 
the  United  States  market  as  stated  in 
Asahi's  response  to  the  questionnaire 
because  the  methodology  used  to  obtain 
the  claimed  amount  as  both  reasonable 
and  accurate  given  the  manner  in  which 
the  product  was  sold.  Asahi  claims  that 
the  sales  under  consideration  did  not 
require  as  much  technical  and/or  selling 
effort  as  did  the  sales  of  other  ICIA 
products  and,  therefore,  should  bear  a 
smaller  proportion  of  total  U.S.  indirect 
selling  expenses. 

DOC  Position:  At  verification,  ICIA 
was  unable  to  provide  documentation  in 
support  of  its  contention  that  the  sales 
under  consideration  should  be  allocated 
a  smaller  proportion  of  U.S.  indirect 
selling  expenses  than  other  products 
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sold  by  ICIA.  Furthermore,  we  verified 
that  ICIA's  indirect  selling  expenses 
were  substantially  more  than  what  was 
reported.  On  June  13. 1988,  six  weeks 
after  verification  of  Asahi's 
questionnaire  response.  Asahi  submitted 
information  in  support  of  its  claim.  Since 
the  information  was  not  submitted  in  a 
timely  fashion,  we  were  unable  to  verify 
it,  and  it  could  not  be  considered  for  our 
Snal  determination.  Therefore,  we 
rejected  the  amount  in  the  questionnaire 
response  and  allocated  the  verified 
amount  of  total  U.S.  indirect  selling 
expenses  over  total  fluoropolymer 
products  sold  by  ICIA  during  the  same 
time  period. 

Continuation  of  Suspension  of 
Liquidadoo 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  granular 
PTFE  resin  from  Japan  that  are  entered 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  April  20, 1988. 
the  date  of  publication  of  the 
preliminary  determination  in  the  Federal 
Register.  The  Customs  Service  shall 
continue  to  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  granular  PTFE  resin  from  Japan 
exceeds  the  United  States  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 

The  weighted-average  margins  are  as 
follows: 


Manulacturer/producer/exporler 


We^hted- 
avera^e 
margin 

percentage 


Daikin  Industries,  Inc. 
Asahi  Fluoropoiymers  Co., 
All  others 


Ltd. 


103.00 
5145 
91  74 


This  suspension  of  liquidation  covers 
imports  of  granular  PTFE  resin  from 
Japan  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded.  However,  if 
the  ITC  determines  that  such  injury  does 
exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  an 
antidumping  duty  on  granular  PTFE 
resin  from  Japan  entered,  or  withdrawn 


from  warehouse,  for  consumption  after 
the  suspension  of  liquidation,  equal  to 
the  amount  by  which  the  foreign  market 
value  exceeds  the  U.S.  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1873d(d)). 
Jan  W.  Maras. 

Assistant  Secretary  for  Import 
Administration. 

June  27. 1968. 
[FR  Doc  Bfl-15037  Field  7-l-«a-  8:45  am) 

WLLINQ  COOC  >S10-OS-«i 


NatkNwl  Oceanic  and  Atmospheric 
Administration 

Permits;  Pacific  Coast  Qroundflsh 
Fishery 

AQCNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  issuance  of  an 
experimental  fishing  permit. 

SUMMAHV:  This  notice  announces  the 
issuance  of  an  experimental  fishing 
permit  (EFP)  to  harvest  groundfish  on 
domestic  trawl  vessels  using  detachable 
codends  of  various  mesh  sizes  in  the 
exclusive  economic  (EEZ)  zone  off  the 
coasts  of  Washington.  Oregon  and 
California.  The  permit  authorizes 
experimental  fishing  practices  which 
otherwise  would  be  prohibited  by 
federal  regulations.  This  action  is 
authorized  by  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  and  its  implementing  regulations. 
EFFECTIVE  DATES:  June  1, 1988.  through 
December  31, 1988. 

ADDRESS:  For  further  details  or  for  a 
copy  of  the  permit,  write  to  Rolland  A. 
Schmitten,  Director,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  NE., 
Seattle,  WA  98115;  or  E.  Charles 
Fullerton.  Director,  Southwest  Region. 
NMFS,  3000  S.  Ferry  Street.  Terminal 
Island,  CA  90731. 
FOn  FURTHER  INFORMATION  CONTACT: 

William  L.  Robinson,  206-526-6140:  or 
Rodney  R.  Mclnnis,  213-514-6199. 
SUPPLEMENTARV  INFORMATION:  The  F'MP 
and  its  implementing  regulations  at  50 
CFR  Part  663  specify  that  EFPs  may  be 
issued  to  authorize  fishing  that  would 
otherwise  be  prohibited  by  the  FMP  and 
regulations.  The  procedures  for  issuing 
EFPs  are  contained  in  S  663.10. 

An  EFP  application  to  harvest 
groundfish  with  bottom  trawl  gear  using 
detachable  codends  of  various  mesh 
sizes  in  the  EEZ  off  Washington. 
Oregon,  and  California  was  received 
from  Dr.  Ellen  Pikitch,  University  of 
Washington,  on  March  11. 1988.  The 
major  goal  of  the  experimental  fishery  is 


to  compare  the  effectiveness  of  different 
mesh  size  gear  regulations  with  the 
current  trip  limit  regime  set  forth  in  the 
FMP.  Current  groundfish  regulations  at 
9  863.26  prohibit  the  use  of  a  mesh  size 
smaller  than  4^  inches  in  bottom  trawls 
and  prohibit  detachable  codends  if  the 
vessel  is  carrying  a  net  with  smaller 
than  4V^  inch  mesh.  In  addition,  the 
applicant  requested  that  the  EFP  waive 
the  current  trip  limits  and  groundfish 
quota  restrictions  for  the  duration  of  the 
experiment.  A  notice  acknowledging 
receipt  of  the  application,  describing  the 
proposal,  and  requesting  public 
comment  was  published  in  the  Federal 
Register  (53  FR  11110,  April  5. 1988).  No 
comments  were  received.  The 
applications  was  considered  by  the 
Pacific  Fishery  Management  Council, 
including  the  directors  of  the  fishery 
management  agencies  of  Washington, 
Oregon,  California,  and  Idaho,  at  its 
April,  1988  public  meeting  in  San 
Francisco,  California.  The  Council 
recommended  that  NMFS  issue  an  EFP. 
as  requested  by  the  applicant,  except 
that  each  experimental  fishing  trip 
should  be  subject  to  the  trip  frequency 
limits  published  in  the  Federal  Register 
(53  FR  248,  January  6. 1988).  NMFS  has 
incorporated  the  Council 
recommendations  in  the  terms  and 
conditions  of  the  EFP. 

The  EFP  was  issued  on  May  27. 1988. 
It  authorizes  46  domestic  trawl  vessels 
to  engage  in  experimental  fishing  under 
the  direction  of  Dr.  Pikitch,  according  to 
the  terms  and  conditions  of  the  permit, 
from  June  1, 1988,  through  December  31. 
1988.  in  the  EEZ  off  Washington,  Oregon 
and  California.  An  observer  from  the 
University  of  Washington  must  be 
aboard  each  vessel  during  experimental 
fishing  and  present  during  the  unloading 
of  fish  taken  from  each  experimental 
fishing  trip.  The  permitted  vessels  are 
authorized  to  use  detachable  coittnds  of 
various  mesh  sizes  when  involved  in 
experimental  fishing  as  directed  by  the 
permit  holder.  The  groundfish  trip 
poundage  limitations  and  optimum  yield 
(quota)  closures  do  not  apply  to  each 
experimental  fishing  trip:  however,  the 
trip  frequency  limits  will  apply.  The 
permittee  is  required  to  provide  advance 
notification  to  NMFS  of  each  departure 
and  arrival  of  vessels  conducting 
experimental  fishing.  The  permittee 
plans  to  schedule  up  to  66  experimental 
fishing  trips  under  the  EFP.  The 
permittee  will  prepare  a  comprehensive 
report  on  the  results  of  the  experimental 
fishery  under  a  project  supported  by  a 
Saltonslall-Kennedy  grant  entitled 
"West  Coast  Groundfish  Mesh  Size 
Study". 
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(16  U.S.C.  1601  ef  5e<7.) 
Dated:  )une  29. 1968. 
Ann  D.  Terbush, 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-14996  Filed  7-1-68;  8:45  am] 

BILLING  CODE  35ie-X2-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Socialist  Republic  of  Romania 

June  29. 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Adjusting  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  June  29,  1988. 

Authority:  Executive  Order  11651  of 
March  3, 1972.  as  amended;  section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6497.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARV  INFORMATION:  The 

current  limits  for  Categories  435  and  444 
are  being  increased  for  carryover.  Also, 
swing  is  being  applied  to  Category  444, 
reducing  Category  435  to  account  for 
swing. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16. 
1987).  Also  see  53  FR  7783.  published  on 
March  10, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  agreement,  but  are 
designed  to  assist  only  in  the 


implementation  of  certain  of  its 

provisions. 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coimnittefl  for  the  Implementation  of  Textile 
Agreements 

June  29. 1988. 
Commissioner  of  Customs 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  docs  not  cancel,  the  directive 
issued  to  you  on  March  7, 1968.  concerning 
imports  into  the  United  States  of  certain  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1988  and  extends 
through  December  31, 1988. 

Effective  on  June  29, 1988.  the  directive  of 
March  7, 1986  is  amended  to  adjust  the 
previously  established  limits  for  wool  textile 
products  in  the  following  categories,  under 
the  provisions  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  Socialist  Republic  of 
Romania: 


Category 

Adjusted  twelve- 
month limit  ■ 

435 

3,623  dozen. 

444 

58,032  nunit>ers. 

■  The  limits  tiave  not  been  adjusted  to  account  for 
any  imports  exported  after  Oecemtier  31,  1987. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  full  within  the  foreign  afTaira 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  86-14998  Filed  7-1-66;  8:45am) 

BILUNQ  COOe  3510-Dn-M 


Announcement  of  Import  Limits  for 
Certain  Cotton.  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiiea  and  Textile  Products 
Produced  or  Manufactured  in  the 
Socialist  Republic  of  Romania; 
Correction 

June  29, 1988. 

In  the  table  in  the  letter  to  the 
Commissioner  of  Customs  published  in 
the  Federal  Register  on  April  7, 1988  (53 
FR  11542).  the  TSUSA  coverage  for 
sublimit  334pt.  should  be  corrected  as 
indicated  below: 

*  *  *  shall  be  in  Category  334pt.  (other 
than  knit  athletic  jackets)  in  all  TSUSA 


numbers  in  Category  334  except  381.0211. 

381.3905,  364.0240  and  364.3007. 

James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  86-14967  Filed  7-1-66;  6:45  am) 

8IU.ING  COOE  3S1«-0N-« 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In 
Singapore 

June  29. 198a 

AQENCv:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing  a 

limit. 

EFFECTIVE  DATE:  July  7, 1988. 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT. 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6736.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  The 

current  limit  for  Category  340  is  being 
reduced  for  carryforward  used  in  1987. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  52  FR  49188,  published 
on  December  30, 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
June  29. 1986. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229 
Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
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issued  to  you  on  December  24. 1967  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Singapore  and 
exported  during  the  period  which  began  on 
lanuary  1, 1988  and  extends  through 
December  31. 1988. 

Effective  on  July  7, 1988.  the  directive  of 
December  24. 1967  is  being  amended  to  adjust 
to  567,322  dozen  ■  the  current  limit  for  cotton 
textile  products  in  Category  340.  as  provided 
under  the  terms  of  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  Singapore. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  88-14968  Filed  7-1-«8;  8:45  am| 

MIXING  COOE  3S10-OR-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35). 

TiHe,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
CHAMPUS  CHOICE  Enrollment  Form: 
DD  Form  X414:  and  OMB  Control 
Number  0704-0162. 

Type  of  Request:  Extension. 

Annual  Burden  Hours:  70. 

Annual  Responses:  215. 

Needs  and  Uses:  The  CHAMPUS 
CHOICE  Enrollment  Form  is  used  by 
prospective  CHAMPUS  CHOICE 
enrollees.  The  requested  information 
establishes  the  eligibility  participation 
in  the  prepaid  health  care  plan. 

Affected  Public:  Individuals  or 
househ&lds;  Business  or  other  for-proHt. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benent. 

OMB  Desk  Officer  Dr.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget.  Desk  Officer, 


'  'ilie  limit  lia*  not  tieen  adjualed  to  account  for 
any  Imports  exported  after  Dectmlwr  31. 19«7 


Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from.  Ms. 
Roscoe-Harrison  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington.  Virginia  22202-4302. 
telephone  (202)  746-0933. 
LM.  Bynum. 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

|une  19. 1988. 

(FR  Doc.  88-15040  Filed  7-1-68:  8:45  am) 

BIUJNG  COOe  MIO-OI-M 


Agency  Information  Collection 
Activities  Under  OMB  Review 


agency:  Under  Secretary  of  Defense 
(Acquisition).  DoD. 

ACTION:  Notice. 

SUINMARY:  The  Department  of  Defense  is 
firmly  committed  to  reducing  the  amount 
of  data  acquired  from  contractors  under 
defense  contracts.  These  data 
requirements  are  imposed  in  contracts 
through  the  citing  of  Data  Item 
Descriptions  (DID's)  in  the  Contract 
Data  Requirements  List  (CDRL).  We 
suspect  that  there  are  DID's  which 
overspecify  requirements,  are 
duplications  of  other  DID's.  or  otherwise 
result  in  an  unnecessary  paperwork 
burden  upon  the  public.  Internal  efforts 
are  being  undertaken  by  DoD  to  reduce 
the  number  of  these  types  of  DID's.  Your 
help  in  specifically  identifying  the  DID's 
which  could  be  eliminated  or  improved 
will  be  appreciated.  The  input  resulting 
from  this  request  will  be  used  to  reduce 
the  number  of  DID's  and  thereby  reduce 
the  paperwork  burden  placed  upon  the 
public.  At  this  time  comments  are 
requested  on  DID's  that  fall  into  the 
following  categories  (reference  DoD 
5010.12-L.  Acquisition  Management 
Systems  and  Data  Requirements  Control 
List  (AMSDL):  ADMN  (Administrative): 
FNCL  (Financial);  MGMT 
(Management):  QCIC  (Quality  Control/ 
Assurance  and  Inspection);  SDMP 
(Standardization  and  Data 
Management);  TCSP  (Technical 
Support);  MISC  (Miscellaneous). 
Comments  on  other  categories  of  DID's 
were  requested  in  previous  Federal 
Register  Notices  and  will  be  requested 
in  future  Federal  Register  Notices. 

DATE:  Comments  or  a  request  for 
extension  should  be  received  by 
September  6. 1988.  Requests  for 
extensions  will  be  considered  on  a  case- 
by-case  basis. 


ADDRESS:  Comments  should  be 
forwarded  to  Mr.  Carl  Berry.  Defense 
Data  Management  Office. 
OASD(P&L)DDMO.  5203  Leesburg  Pike. 
Suit  1401.  Falls  Church.  VA  22041. 
FOR  FURTHER  INFORMATION  CONTACr  A 

list  or  a  copy  of  the  DID's  included  in 

the  above  categories,  or  a  copy  of 

individual  DID's  included  in  the  above 

categories  may  be  obtained  from  Mr. 

Carl  Berry,  Defense  Data  Management 

Office.  5203  Leesburg  Pike,  Suite  1401, 

Falls  Church,  VA  22041.  telephone  (703) 

756-2554. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Deportment  of  Defense. 

June  39. 1988. 

(FR  Doc.  88-15042  Filed  7-1-88:  6:45  am| 
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Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  • 
Chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number:  DOD 
FAR  Supplements  Part  19,  Small  and 
Disadvantaged  Business  Concerns:  No 
Form:  and  OMB  Control  Number  0704- 
0218. 

Type  of  Request:  Extension. 

Annual  Burden  Hours:  402. 

Annual  Responses:  1.610. 

Needs  and  Uses:  Information  concerns 
certain  data  required  to  support 
evaluation  of  certain  set-aside  awards 
and  to  provide  a  basis  for  required 
reporting  on  awards  placed  in  labor 
surplus  areas  under  combined  small 
business  labor  surplus  procedures. 
Reporting  is  necessary  to  ensure  proper 
evaluation  and  to  obtain  a  contractor's 
statement  of  intent  to  perform  in  a  labor 
surplus  area. 

Affected  Public:  Small  business  firms. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Mr.  Edward 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Edward  Springer  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 


A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington.  Virginia  22202^302. 
telephone  (202)  746-0933. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

|une  27. 1988. 
[FR  Doc.  88-14984  Filed  7-1-88:  8:45  am) 
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Office  of  the  Secretary 

Defense  Policy  Board  Advisory 
Committee;  Meeting 

action:  Notice  of  Advisory  Committee 
Meeting. 

summary:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  on  14-15  July  1988  in  the 
Pentagon,  Washington,  DC. 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Policy  with  independent,  informed 
advice  and  opinion  concerning  major 
matters  of  defense  policy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  security  matter^ 
dealing  with  strategic  weapons 
requirements,  US  space  policy  and 
developments  at  the  Moscow  Summit 
and  future  prospects. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92^163,  as  amended  (5  U.S.C. 
App.  II  (1982)).  it  has  determined  that 
this  Defense  Policy  Board  meeting 
concerns  matters  listed  in  5  U.S.C. 
!i52b(c)(l)(1982).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  l.iai.ton 
Officer.  Department  ofDefunse. 

|une  29.  1988. 

[FR  Doc.  88-15041  Filed  7-1-88:  8:45  am) 
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Department  of  ttie  Army 

U.S.  Army  Laboratory  Command; 
Availability  of  MiHimeter  Wave 
Microstrip  Circulator  for  Exclusive 
Licensing 

In  accordance  with  37  CFR  404.7 
armouncement  is  made  of  the 
availability  of  a  millimeter  wave 
microstrip  circulator  for  exclusive 
licensing.  Inventors  at  the  U.S.  Army 
Electronics  Technology  and  Devices 
Laboratory  (USAETDL)  have  applied  for 


a  patent  on  a  new  "drop-in"  millimeter 
wave  microstrip  circulator.  The  rights  to 
the  circulator  belong  to  the  United 
States  Government. 

This  new  circulator  is  used  to  allow  a 
millimeter  wave  transmitter  and 
receiver  to  share  a  common  antenna, 
provide  protection  to  millimeter  wave 
transmitter  from  unwanted  incoming 
signals,  or  provide  injection  locking  in  a 
transmitter.  It  consists  of  a  Y-shaped 
ferrite  element  which  is  placed 
appropriately  on  the  surface  of  a 
millimeter  wave  microstrip  circuit  and 
electrically  connected  to  the  circuit  at 
the  three  ports.  The  research  and 
development  of  this  device  has  been 
completed  such  that  working  prototypes 
have  been  built  and  succe.ssfully 
demonstrated. 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  section  207 
of  title  35,  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  USAETDL  wishes  to  exclusively 
license  rights  to  the  millimeter  v\'ave 
microstrip  circulator  to  a  party 
interested  in  manufacturing  and  selling 
the  circulator. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Stem.  U.S.  Army 
Electronics  Technology  and  Devices 
Laboratory.  ATTN:  SLCET-DT,  Fort 
Monmouth.  NJ  07703-5000:  (201)  544- 
4666. 

Kenneth  L.  Denton. 

Altprnate  Liaison  Officer  With  the  Federal 
Register. 
[FR  Doc.  88-14981  7-1-68:  8:45  am) 

BILUNQ  COOE  371(M»-« 


Senior  Executive  Service; 
Performance  Review  Boards; 
Memt>ership 

AGENCY:  Army  Department. 
ACTION:  Notice. 

summary:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Boards  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  July  15.  1988. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Robert  C.  Zenda,  Senior  Executive 
Service  Office,  Directorate  of  Civilian 
Personnel,  Headquarters,  Department  of 
the  Army,  the  Pentagon.  Washington, 
DC  20310. 

SUPPI^MENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards-  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives'  . 


performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  Office,  Secretary 
of  the  Army  are: 

1.  Mr.  Walter  W.  Hollis,  Deputy  Under 
Secretary  of  the  Army  (Operations 
Research)  Office.  Under  Secretary  of  the 
Army. 

2.  Dr.  George  E.  Dickey,  Deputy  for 
Programs.  Planning.  Review  and 
Evaluation,  Office,  Assistant  Secretary 
of  the  Army  (Civil  Works). 

3.  Mr.  Charles  A.  Chase,  Director, 
Review  and  Oversight.  Office,  Assistant 
Secretary  of  the  Army  (Financial 
Management). 

4.  Mr.  Eric  A.  Orsini.  Deputy  Assistant 
Secretary  of  the  Army  (Logistics), 
Office.  Assistant  Secretary  of  the  Army 
(Installations  and  Logistics). 

5.  Mr.  William  E.  Manning,  Deputy 
Assistant  Secretary  of  the  Army 
Readiness.  Force  Management  and 
Training.  Office.  Assistant  Secretary  of 
the  Army  (Manpower  and  Reserve 
Affairs). 

6.  Brigadier  General  Richard  D. 
Bellson.  Deputy  for  Technology  and 
Assessments,  Office.  Assistant 
Secreiary  of  the  Army  (Research. 
Development  and  Acquisition). 

7.  Mrs.  Susan  Crawford,  General 
Counsel,  Office.  General  Counsel. 

8.  Mr.  Daniel  R.  Gill,  Director.  Small 
and  Disadvantaged  Business  Utilization, 
Office.  Small  and  Disadvantaged 
Business  Utilization. 

9.  Mr.  Steven  Dola.  Deputy  for 
Management  and  Budget,  Office, 
Assistant  Secretary  of  the  Army  (Civil 
Works). 

10.  Major  General  James  F.  McCall. 
Director,  Army  Budget,  Office,  Assistant 
Secretary  of  the  Army  (Financial 
Management). 

11.  Mr.  Michael  W.  Owen,  Principal 
Deputy  Assistant  Secretary  of  the  Army 
(Installations  and  Logistics),  Office. 
Assistant  Secretary  of  the  Army 
(Listallations  and  Logistics). 

12.  Mr.  John  W.  Matthews,  Deputy 
Assistant  Secretary  of  the  Army  (DA 
Review  Boards  and  Personnel  Security) 
Office,  Assistant  Secretary  of  the  Army 
(Manpower  and  Reserve  Affairs). 

13.  Mr.  Joseph  R.  Varady,  Jr.,  Director 
for  Procurement  Policy.  Office,  Assistant 
Secretary  of  the  Army  (Research, 
Development  and  Acquisition). 

14.  Mr.  Michael  A.  Janoski.  Director, 
Acquisition  and  Systems  Audits.  Office. 
Army  Audit  Agency. 

15.  Mr.  Thomas  W.  Taylor.  Deputy 
General  Counsel  (Installations  and 
Operations)  Office,  General  Counsel. 
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16.  Mr.  Thomas  A.  Grant.  Director. 
Personnel  and  Force  Management 
Audits.  Office,  Army  Audit  Agency. 

17.  Mr.  Peter  Stein.  Deputy, 
Administrative  Assistant  to  the 
Secretary  of  the  Army.  Office, 
Administrative  Assistant  to  the 
Secretary  of  the  Army. 

The  members  of  the  Performance 
Review  Board  for  the  Program  Executive 
Officer  structure  are: 

I.  Mr.  Arthur  O.  Rosenblum,  PEO. 
Management  Information  Systems. 

Z.  Mr.  Feliciano  Giordano,  PEO, 
Networks. 

3.  Mr.  Robert  F.  Giordano.  Deputy. 
PEO.  Command  and  Control  Systems. 

4.  Mr.  Neil  Atlcinson.  Deputy  PEO. 
Communications  Systems. 

5.  Mr.  William  T.  Tobias.  Deputy 
Program  Manager,  Satellite 
Communications  (SATCOM). 

6.  Mr.  Andrew  R.  D'Angelo.  Deputy 
PEO.  Intelligence  and  Electronic 
Warfare. 

7.  Mr.  Michael  F.  Fisette.  Deputy  PEO. 
Ammunition.. 

8.  Mr.  George  T.  Singley  III.  PEO. 
Combat  Support  Aviation. 

9.  Mr.  Robert  D.  Hubbard.  Deputy 
Project  Manager,  Light  Helicopter 
Family. 

10.  Mr.  Jerry  L  Chapin.  Deputy  PEO. 
Close  Combat  Vehicles. 

II.  Mr.  Melvin  E.  Burcz.  Deputy  PEO. 
Combat  Support. 

12.  Mr.  Clarence  A.  Tidwell,  Deputy 
PEO.  Forward  Air  Defense. 

13.  Mr.  James  B.  Emahiser,  PEO,  Troop 
Support. 

14.  Mr.  Charles  Baronian,  Deputy 
Program  Manager,  Chemical 
Demilitarization. 

15.  Dr.  Billy  Richardson.  PEO, 
Chemical  and  Nuclear. 

16.  Mr.  Stephen  R.  Burdt,  Deputy  for 
Program  Evaluation,  Office.  Assistant 
Secretary  of  the  Army  (Research. 
Development  and  Acquisition). 

17.  Mr.  Joseph  R.  Varady.  Jr..  Director 
for  Procurement  Policy.  Offlce.  Assistant 
Secretary  of  the  Army  (Research, 
Development  and  Acquisition). 

18.  Major  General  Ronald  K. 
Andreson.  Program  Manager.  LHX.  U.S. 
Army  Aviation  Systems. 

19.  Brigadier  General  Edward  R. 
Baldwin.  Jr..  PEO.  Communications 
Systems.  U.S.  Army  Communications- 
Electronics  Command. 

20.  Brigadier  General  James  W.  Ball. 
PEO.  Combat  Support  System.  U.S. 
Army  Tank-Automotive  Command. 

21.  Brigadier  General  John  S. 
Drosdeck.  Jr..  PEO.  Fire  Support  System. 
U.S.  Army  Missile  Command. 

22.  Brigadier  General  William  J. 
Florentine.  PEO.  Forward  Air  Defense 
Systems.  U.S.  Army  Missile  Command. 


23.  Brigadier  General  William  H. 
Forster,  PEO,  Combat  Aviation.  U.S. 
Army  Aviation  Systems  Command. 

24.  BG  Paul  L.  Greenberg.  PEO. 
Ammunition.  U.S.  Army  Materiel 
Command. 

25.  Lieutenant  General  E.  R.  Heiberg 
III.  Chief  of  Engineers,  U.S.  Army  Corps 
of  Engineers. 

26.  Brigadier  General  Peter  M.  McVey. 
PEO.  Close  Combat  Vehicle.  U.S.  Army 
Tank-Automotive  Command. 

27.  Brigadier  General  David  A. 
Nydam.  Program  Manager.  Chemical 
Demilitarization.  U.S.  Army  Chemical 
Research  and  Development  Center. 

28.  Major  General  Joseph  D.  Schott, 
PEO.  Command  and  Control  Systems. 
U.S.  Army  Communications-Electronics 
Command. 

The  members  of  the  Performance 
Review  Board  for  the  Office.  Chief  of 
Staff  of  the  Army  are: 

1.  Mr.  Elmer  M.  Mitchell.  Chief. 
Discrimination  Division  Sensors 
Directorate.  Strategic  Defense 
Command. 

2.  Doctor  Michael  J.  Lavan.  Director. 
Directed  Energy  Weapons  Directorate, 
Strategic  Defense  Command. 

3.  Brigadier  General  Charles  H. 
Armstrong.  Director.  Force  Programs 
Integration.  Office.  Deputy  Chief  of  Staff 
for  Operations  and  Plans. 

4.  Mr.  ]<rfin  A.  Riente.  Technical 
Director  to  the  Deputy  Chief  of  Staff  for 
Operations.  Office.  Deputy  Chief  of  Staff 
for  Operations  and  Plans. 

5.  Major  General  James  R.  Klugh. 
Assistance  Deputy  Chief  of  Staff  for 
Logistics.  Office.  Deputy  Chief  of  Staff 
for  Logistics. 

6.  Major  General  Charles  M.  Murray. 
Director,  Supply  and  Maintenance 
Directorate.  Office.  Deputy  Chief  of  Staf7 
for  Logistics. 

7.  Major  General  Donald  W.  Jones. 
Assistant  Deputy  Chief  of  Staff  for 
Personnel.  Office.  Deputy  Chief  for 
Personnel. 

a  Brigadier  General  (PJ  Charles  A. 
Hines,  Director  of  Manpower.  Office. 
Deputy  Chief  of  StafT  for  Personnel. 

9.  Mr.  Charies  W.  Weatherholt. 
Deputy  Director  of  Civilian  Personnel 
Office.  Deputy  Chief  of  StafT  for 
Personnel. 

10.  Major  General  Jerome  B.  Hilmes. 
Commander.  Operations  Test  and 
Evaluation  Agency.  OTEA. 

11.  Ms.  Mary  H.  Smith,  Director. 
Program  Management  System 
Development  Agency,  Office,  Chief  of 
Staff. 

12.  Mr.  James  D.  Davis,  Special 
Assistant  to  the  Deputy  Chief  of  Staff 
for  Intelligence.  Office.  Deputy  Chief  of 
Staff  for  Intelligence. 


13.  Brigadier  General  Paul  E.  Menohcr. 
Jr.,  Assistant  Deputy  Chief  of  Staff  for 
Intelligence,  Office,  Chief  of  Staff  for 
Intelligence. 

14.  Mr.  William  S.  Rich.  Jr.,  Deputy 
and  Technical  Director.  U.S.  Army 
Foreign  Science  and  Technology  Center. 
Office.  Chief  of  Staff  for  Intelligence. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army  Corps 
of  Engineers  are: 

1.  Major  General  George  K.  Withers. 
Jr.,  Deputy,  Corps  of  Engineers,  USA 
Corps  of  Engineers. 

2.  Mr.  Jack  Kiper.  Chief,  Construction 
Operations  Division,  Ohio  River 
Division. 

3.  Major  General  Peter  J.  Offringa. 
Assistant  Chief  of  Engineers,  Office  of 
the  Chief  of  Engineers. 

4.  Brigadier  General  Patrick  ].  Kelley, 
Commanding  General.  USA  Engineering 
Division,  South  Pacific. 

5.  Brigadier  General  Arthur  E. 
Williams.  Commanding  General,  US 
Army  Engineering  Division,  Pacific 
Ocean. 

6.  Brigadier  General  Theodore  Vander 
Els,  Commanding  General,  USA 
Engineering  Division,  North  Central. 

7.  Mr.  Bob  Benn,  Assistant  Director  for 
Research  and  Development  (Military 
Programs). 

8.  Mr.  Edward  T.  Watling.  Deputy 
Chief.  Engineering  Division  (Engineering 
and  Construction). 

9.  Mr.  Daniel  Mauldin,  Chief.  Planning 
Division  (Civil  Works).  Army  Corps  of 
Engineers. 

10.  Mr.  William  L  Robertson.  Deputy 
Chief  Counsel  Headquarters.  U.S.  Army 
Corps  of  Engineers. 

11.  Mr.  WiiUam  P.  Todsea  Chief. 
Engineering  Division.  Missouri  River 
Division. 

12.  Doctor  Robert  Whalin.  Technical 
Director.  U.S.  Army  Engineer 
Waterways  Experiment  Station. 

13.  Mr.  Richard  E.  Hanson,  Chief. 
Construction  Division  (Engineering  and 
Construction). 

14.  Mr.  Joe  G.  Higgs.  Chief. 
Engineering  Division.  Europe  Division. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Surgeon  General  are: 

1.  Major  General  Robert  H.  Buker, 
M.D..  Deputy  Sui^eon  General. 

2.  Major  General  Billy  B.  Lefler. 
D.D.S..  Assistant  Surgeon  General  for 
Dental  Services.  3 

3.  Brigadier  General  Clara  L  Adams- 
Ender.  RN  Chief.  Army  Nurse  Corps. 

4.  Dr.  Timothy  J.  O'Leary.  M.D.. 
Chairman.  Department  of  Cellular 
Pathology.  Armed  Forces  Institute  of 
Pathology. 


5.  Dr.  Louis  S.  Baron.  PhD.  Chief, 
Department  of  Bacterial  Immunology, 
Walter  Reed  Army  Institute  of  Research. 

6.  Dr.  Michael  A.  Chirigos,  PhD. 
Deputy  for  Science,  US  Army  Institute  of 
Infectious  Disease. 

7.  Dr.  Bhupendra  P.  Doctor,  PhD, 
Director,  Division  of  Biochemistry, 
Walter  Reed  Army  Institute  of  Research. 

8.  Dr.  Robert  R.  Engle.  PhD,  Deputy 
Director,  Division  of  Experimental 
Therapeutics,  Walter  Reed  Army 
Institute  of  Research. 

9.  Dr.  Samuel  B.  Formal.  PhD,  Chief, 
Department  of  Bacterial  Diseases, 
Walter  Reed  Army  Institute  of  Research. 

10.  Dr.  Elson  D.  Helwig,  M.D., 
Chairman.  Department  of  Bacterial 
Diseases,  Walter  Reed  Army  Institute  of 
Research. 

11.  Dr.  Nelson  S.  Irey.  M.D.,  Chairman, 
Department  of  Environmental  and  Drug 
Induced  Pathology,  Army  Forces 
Institute  of  Pathology. 

12.  Dr.  Kamal  G.  Ishak,  M.D., 
Chairman.  Department  of  Hepatic 
Pathology.  Armed  Forces  Institute  of 
Pathology. 

13.  Dr.  Frank  B.  Johnson,  M.D., 
Chairman,  Department  of  Chemical 
Pathology.  Armed  Forces  Institute  of 
Pathology. 

14.  Dr.  Arthur  D.  Mason.  Jr..  M.D.. 
Chief  Laboratory  Division.  U.S.  Army 
Institute  of  Surgical  Research. 

15.  Dr.  Fathollah  K.  Mostofi,  M.D.. 
Chairman.  Department  of 
Gastrointestinal  Pathology,  Armed 
Forces  Institute  of  Pathology. 

16.  Dr.  Henry  J.  Norris.  M.D.. 
Chairman.  Department  of  OB/GYN 
Pathology.  Armed  Forces  Institute  of 
Pathology. 

17.  Dr.  I  loward  E.  Noyes.  PhD. 
Associate  Director  for  Research 
Management,  Walter  Reed  Army 
Institute  of  Research. 

18.  Dr.  Joseph  V.  Osterm.in.  PhD, 
Special  Assistance  for  Biotechnology. 
US  Army  Medical  Research  and 
Development  Command. 

19.  Dr.  Donald  E.  Sweet,  M.D.. 
Chairman,  Department  of  Orthopedic 
Pathology,  Armed  Forces  Institute  of 
Pathology 

20.  Dr.  James  A.  Vogel,  PhD.  Director. 
Exercise  Physiology  Division.  U.S.  Army 
Research  Institute  of  Environmental 
Medicine. 

21.  Dr.  Florabelle  G.  Mullick.  M.D.. 
Assoc.  Dir,  Group  D.  Center  for 
Advanced  Pathology,  Armed  Forces 
Institute  of  Pathology. 

22.  Dr  Leslie  H.  Sobin.  M.D.,  Assoc. 
Director  for  Scientific  Publications, 
Armed  Forces  Institute  of  Pathology 

23.  Dr  Liselotte  Hochholzer,  M.D., 
Chairman,  Department  of  Pulmonary 


and  Mediastoral  Pathology,  Armed 
Forces  Institute  of  Pathology. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Materiel  Command  are: 

1.  Major  General  Charles  D.  Bussey, 
Deputy  Chief  of  Staff  for  Personnel, 
Headquarters,  U.S.  Army  Materiel 
Command. 

2.  Major  General  Joseph  D.  Schott, 
Program  Executive  Officer,  Control 
Systems  for  Command. 

3.  Brigadier  General  James  Hall, 
Program  Executive  Officer,  Combat 
Support. 

4.  Brigadier  General  Donald  R. 
Williamson,  Deputy  Commanding 
General  U.S.  Army  Aviation  Systems 
Command. 

5.  Brigadier  General  John  S.  Drosdeck, 
Jr.,  Program  Executive  Office,  Fire 
Support. 

6.  Brigadier  General  Terrence  L. 
Amdt,  Deputy  Chief  of  Staff  for 
Resource  Management,  Headquarters, 
U.S.  Army  Materiel  Command. 

7  Brigadier  General  Peter  D.  Hildago. 
Deputy  Commanding  General  for 
Chemical  Material,  U.S.  Army 
Armament,  Munitions  and  Chemical 
Command. 

8.  Brigadier  General  Joseph  Raffiani. 
Jr.,  Deputy  Commanding  General  for 
Armament  and  Munitions,  U.S.  Army 
Armament  Munitions  and  Chemical 
Command. 

9.  Brigadier  General  Edward  R. 
Baldwin,  Program  Executive  Officer. 
Communications  Systems. 

10.  Brigadier  General  George  A. 
Bombell,  Director.  Joint  Tactical 
Command,  Control  and 
Communications. 

11.  Mr.  Joseph  A.  Floyd,  Assistant 
Deputy  for  Procurement  and  Readiness, 
U.S.  Army  Tank  Automotive  Command. 

12.  Mr.  Henry  B.  Jones.  Director  for 
Procurement  and  Production,  U.S.  Army 
Tank  Automative  Command. 

13.  Mr.  Melvin  E.  Burcz,  Deputy 
Program  Executive  Officer.  Combat 
Support. 

14.  Mr.  Altert  A.  Dawes,  Chief 
Counsel,  U.S.  Army  Tank  Automotive 
Command. 

15.  Dr.  Richard  M.  Carlson,  Director, 
Research  and  Technology  Activity. 
Research.  Development  and  Engineering 
Center,  U.S.  Army  Aviation  Systems 
Command. 

16.  Mr.  Donald  W.  Schmitz,  Director 
for  Procurement  and  Production.  U.S. 
Army  Aviation  Systems  Command. 

17  Mr.  Daniel  M.  McEneany.  Director 
of  Engineering.  Research,  Development 
and  Engineering  Center,  U.S.  Army 
Aviation  Systems  Command. 

18.  Mr.  David  V  Gaggin,  Deputy, 
Avionics  Research  and  Development 


Activity,  Research,  Development  and 
Engineering  Center,  U.S.  Army  Aviation 
Systems  Command. 

19.  Mr.  Harry  J.  Peters.  Technical 
Director.  U.S.  Army  Test  and  Evaluation 
Command. 

20.  Mr.  John  A.  Lockerd.  Technical 
Director/Chief  Scientist,  White  Sands 
Missile  Range,  U.S.  Army  Test  and 
Evaluation  Command. 

21.  Mr.  James  A.  Wise,  III,  Technical 
Director,  National  Range  Operations. 
U.S.  Army  Test  and  Evaluation 
Command. 

22.  Mr.  Grady  H.  Banister,  Jr., 
Technical  Director,  Electronic  Proving 
Ground.  U.S.  Army  Test  and  Evaluation 
Command. 

23.  Mr.  James  C.  Kelton.  Technical 
Director.  USA  Combat  Systems  Test 
Activity.  U.S.  Army  Test  and  Evaluation 
Command. 

24.  Dr.  Lothar  L  Salomon.  Scientific 
Director.  Dugway  Proving  Ground.  U.S. 
Army  Test  and  Evaluation  Command. 

25.  Mr.  William  L.  Vomocil  Technical 
Director.  Yuma  Proving  Ground.  U.S. 
Army  Test  and  Evaluation  Command. 

26.  Mr.  Raymond  G.  Pollard,  Director 
for  Test,  U.s'  Army  Test  and  Evaluation 
Command. 

27  Mr.  James  B.  Emahaiser,  Program 
Executive  Officer,  Troop  St^pport. 

28.  Mr.  Harold  L.  Mabrey,  Director  for 
Procurement  and  Production,  US.  Army 
Troop  Support  Command. 

29.  Mr.  Moris  K.  Zusman.  Director, 
Logistics  Support  Directorate,  Belvoir 
Research,  Development  and  Engineering 
Center.  U.S.  Army  Troop  Support 
Command. 

30.  Dr.  Robert  W.  Lewis,  Director. 
Science  and  Advance  Technology 
Directorate.  Natick  Research, 
Development  and  Engineering  Center, 
U.S.  Army  Troop  Support  Command. 

31.  Dr.  Abner  S.  Salant,  Food 
Engineering  Directorate,  Natick 
Research,  Development  and  Engineering 
Center,  U.S.  Army  Troop  Support 
Command. 

32.  Mr.  Kenneth  A.  Reinhart,  Director 
Individual  Protection  Directorate,  Natick 
Research,  Development  and  Engineering 
Center,  U.S.  Army  Troop  Support 
Command. 

33.  Dr.  Larry  C.  Mixon,  Director  for 
Structures,  Research,  Development  and 
Engineering  Center,  U.S.  Army  Missile 
Command. 

34.  Mr.  Truman  W.  Howard,  III 
Director  of  Product  Assurance,  U.S. 
Army  Missile  Command. 

35.  Dr  Clarence  G.  Thornton,  Director, 
Electronics  Technology  and  Devices 
Laboratory,  U.S.  Army  Laboratory 
Command. 
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36.  Dr.  )ohn  T.  Fraiser.  Director, 
Ballistic  Research  Laboratories,  U.S. 
Army  Laboratory  Command. 

37.  Dr.  George  A.  Neece,  Scientific 
Advisor.  Army  Research  Office,  U.S. 
Army  Laboratory  Command. 

38.  Dr.  John  D.  Weisz.  Director. 
Human  Engineering  Laboratory,  U.S. 
Army  Laboratory  Command. 

39.  Mr.  Bruce  M.  Fonoroft  Associate 
Technical  Director  for  Research  and 
Technology.  U.S.  Army  Laboratory 
Command. 

40.  Dr.  Edward  S.  Wright,  Director. 
Army  Materials  Technology  Laboratory, 
U.S.  Army  Laboratory  Command. 

41.  Mr.  A.  David  Mills,  Assistant 
Deputy  Chief  of  Staff  for  Supply, 
Maintenance  and  Transportation, 
Headquarters,  U.S.  Army  Materiel 
Command. 

42.  Mr.  Michael  C.  Sandusky. 
Assistant  Deputy  Chief  of  Staff  for 
Program  Analysis  and  Evaluation, 
Headquarters,  U.S.  Army  Materiel 
Command. 

43.  Dr.  Kenneth  ).  Oscar.  Assistant 
Deputy  Chief  of  Staff  for  System* 
Management.  Headquarters,  U.S.  Anny 
Materiel  Command. 

44.  Mr.  Anthony  V.  Campi.  Technical 
Director/Director,  Research. 
Development  and  Engineering  Center. 
U.S.  Army  Communications-Electronics 
Command. 

45.  Mr.  Victor ).  Ferlise,  Chief  Counsel, 
U.S.  Army  Communications-Electronics 
Command. 

46.  Mr.  James  M.  Skurka.  Assistant 
Deputy  for  Procurement  and  Readiness. 
U.S.  Army  Communications-Electronics 
Command. 

47.  Mr.  Seymour ).  Lober,  Deputy 
Chief  of  Staff  for  Product  Assurance  and 
Testing,  Headquarters,  U.S.  Army 
Materiel  Command. 

48.  Dr.  William  C.  McCorkle,  Jr., 
Technical  Director  for  Missile  Command 
and  Director,  Research,  Development 
and  Engineering  Center,  U.S.  Army 
Missile  Command. 

49.  Dr.  Richard  G.  Rhoades,  Associate 
Director  for  Technobgy,  Research. 
Development  and  Engineering  Center, 
U.S.  Army  Missile  Command. 

The  members  of  the  Performance 
Review  Board  for  the  Consolidated 
Commands  are: 

1.  Brigadier  General  Richard  G. 
Larson.  Commander,  Military  Traffic 
Management  Command.  Western  Area. 

2.  Mr.  Thomas  D.  Collingsworth, 
Special  Assistant  for  Transportation 
Engineering.  Military  TrafBc 
Management  Command. 

3.  Brigadier  General  Theodore  G. 
Stroup.  Jr..  Deputy  Chief  of  Staff  for 
Resource  Management  Training  and 
Doctrine  Command. 


4.  Mr.  Larry  C.  Hanson,  Assistant 
Deputy  Chief  of  Staff  for  Resource 
Management,  Training  and  Doctrine 
Command. 

5.  Mr.  Leonard  J.  Mabius,  Technical 
Director/Chief  Engineer.  Office  of  the 
Commanding  General,  Headquarters, 
USA  Information  Systems  Command. 

6.  Brigadier  General  Alonzo  E.  Short. 
Jr.,  Commanding  General,  Army 
Information  Systems  Engineering 
Command,  Information  Systems 
Command. 

7.  Mr.  C.  Gary  Jones,  Assistant  Deputy 
Chief  of  Staff  for  Engineering  and 
Housing.  USA  Europe  and  Seventh 
Army. 

8.  Major  General  W.  H.  Gourley, 
Director.  Personnel,  )1,  Forces 
Command. 

9.  Mr.  William  S.  Fraim,  Deputy 
Director  (Civilian  Personnel,  Directorate 
of  Personnel  Jl)  Forces  Command. 

10.  Mr.  William  M.  Wilkerson.  Deputy 
Director.  Directorate  of  Resource 
Management.  )8,  Forces  Command. 
CwoIBIm. 

Acting  Chief,  Senior  Executive  Service  Office. 
|FR  Doc  88-15027  Piled  7-1-88:  8:45  am] 
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wiiiiM  f  ifsmc  MfNisenieiiij  venier 
fHnw  laHftrelktn  Pmriiiif '  PraiMMMf 
Revleion 

AQCNCV:  Military  Traflic  Management 
Command,  Department  of  the  Army. 
DOD. 

ACTION:  Proposed  revision  of  regulation 
and  request  for  public  comment 


:  The  Military  Traffic 
Management  Command  (MTMC) 
proposes  to  revise  its  regulation 
concerning  carrier  disqualification 
procedures.  This  action  is  necessary  to 
accommodate  changes  in  statutes, 
regulations,  and  administrative 
procedures  that  have  occurred  since  the 
last  revision  was  published  on  12 
December  1984.  The  intent  of  the 
revision  is  to  clarify  and  improve 
processing  procedures  within  MTMC's 
various  disqualification  programs.  Since 
these  programs  form  an  integral  part  of 
the  relationship  between  MTMC  and  its 
carriers.  MTMC  requests  public 
comment  on  the  proposed  revision  prior 
to  its  publication  in  final  form. 
DATES:  Conunents  must  be  submitted  on 
or  before  Au^st  4, 1986. 

AOONESS:  Conunents  on  the  revision  and 
requests  for  full  text  copies  of  the 
proposed  revision  should  be  addressed 
to  the  Office  of  the  Staff  Ju<^e 
Advocate.  Headquarters,  Military 
Traffic  Management  Command,  5611 


Columbia  Pike,  Room  405,  Falls  Church. 
VA  22041-5050. 

ran  FURTHCfl  MTOIIMATION  CONTACR 
Wiliam  |.  Dowell  (MTMC  General 
Attorney),  703-756-1580  or  Captain 
Bjame  R.  Henderson  (Assistant  Staff 
Judge  Advocate),  703-756-1561. 

su^notiMTAiiv  airamiATiON:  As  the 
single  manager  of  traffic  management 
for  ttw  Department  of  Defense  (DOD), 
MTMC  is  responsible  for  ensuring  that 
DOD  passenger,  freight,  and  personal 
property  transportation  services  are 
procured  only  from  qualified  carriers.  In 
the  event  of  unsatisfactory  performance 
or  other  appropriate  circumstances,  the 
procedures  defined  in  MTMC  Regulation 
15-1  are  used  to  verify  whether  a  carrier 
is  presently  responsible  and  thereby 
eligible  for  continued  participation  in 
DOD  transportation  programs. 
The  proposed  revision  would 
supersede  Headquarters,  MTMC  and 
MTMC  area  command  procedures 
heretofore  published  in  MTMC 
Regulation  15-1,  Transportation  and 
Travel,  Procedure  for  Disqualifying  and 
Placing  Carriers  in  Non-use  (12 
December  1964)  (49  FR  44124).  and  in 
Chapter  42  of  the  Defense  Traffic 
Management  Regulation  (31  July  1986). 
The  significant  changes  contained  in  the 
proposed  revision  are  as  follows: 

a.  "Non-use"  is  incorporated  into 
disqualification;  the  term  "probation" 
redefines  concept  of  "suspended 
disqualification." 

b.  Area  command  board 
disqualification  authority  is  expanded  to 
include  outbound,  inbound,  and  intra- 
area  traffic  instead  of  outbound  traffic 
only. 

c.  Carriers  who  fail  to  meet  objective 
criteria  (e.g..  operating  authority, 
insurance,  or  program  approval)  are 
excluded  from  the  hearing  procedures. 

d.  Examples  of  disqualification  causes 
and  conditions  are  expanded  and 
clarified. 

e.  Guidelines  for  coordination  of 
MTMC's  disqualification  program  with 
other  agency  and  suspension  programs 
are  included. 

f.  Expedited  procedures  are  included 
for  decisions  by  board  chairpersons 
where  the  carrier  fails  to  exercise  its 
right  to  a  hearing  or  submit  a  written 
response. 

g.  Appeal  and  reconsideration 
procedures  are  clarified.  Appellate 
review  of  facts  (other  than  new 
evidence  not  previously  available)  is 
limited  to  evidence  presented  to  and 
considered  by  a  board. 

h.  The  scope  of  parties  eligible  for 
disqualification  is  expanded  to  include 
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carrier  affiliates,  agents,  and 
individuals. 

Pursuant  to  requirements  codified  at 
41  U.S.C.  418b.  MTMC  is  providing 
notice  of  this  proposed  revision  and 
offering  a  30-day  period  for  receiving 
and  considering  the  views  of  all 
interested  parties.  Because  of  the  draft 
revision's  length  and  specialized  nature, 
full  text  copies  will  be  mailed  to 
interested  parties  upon  written  request. 
Timely  written  comments  will  be 
reviewed  and  considered  for 
incorporation  prior  to  publication  of  the 
regulation  in  final  form. 
Nelson  H.  Maier,  Jr. 
Colonel,  U.S.  Army.  Chief  of  Staff. 
[FR  Doc.  88-15028  Filed  7-1-88:  8:45  am| 
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Corps  of  Engineers,  Department  of 
ttie  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Greenbrier  River  Basin 
Study 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  intent 

summary:  The  Huntington  District 
ciurently  is  studying  potential  Hood 
damage  reduction  measures  for  the 
Greenbrier  River  Basin.  Catastrophic 
floods  in  November  1985  prompted  a 
redirection  of  ongoing  studies  to  provide 
a  more  comprehensive  examination  of 
flood  problems  and  solutions  thereto. 
Implementation  of  flood  damage 
reduction  measures  could  impact  on 
resources  in  the  basin.  Consequently, 
the  Huntington  District  Engineer  has 
determined  that  the  preparation  of  a 
Draft  Environmental  Impact  Statement 
(DEIS)  may  be  necessary. 

Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Mr.  John 
P.  Justice.  Jr.,  P.E.,  502  Eighth  Street 
Huntington,  West  Virginia  25701.  Phone: 
304-529-5712. 
SUPrnmCNTARY  INrOWMATION: 

1.  Proposed  Action:  As  of  the  date  of 
this  notice,  the  Huntington  District  does 
not  know  which,  if  any,  of  the  flood 
damage  reduction  alternatives  being 
considered  will  be  recommended  for 
implementation.  From  the  alternatives 
being  evaluated,  flood  reduction 
measures  may  be  recommended  to  the 
Congress  for  authorization. 

2.  Efforts  during  the  preliminary  study 
involved  screening  studies  and  a 
detailed  phase.  The  following  options 
were  initially  considered:  Tributary  dam 
system:  headwater  dam  system:  main 
stem  dams:  floodwalls  and/or  levees: 


nonstructural:  and,  no  action.  As  a  result 
of  the  screening  studies,  some 
alternatives  were  screened  out  and 
others  were  modified.  The  preliminary 
study  was  completed  with  an  evaluation 
of  a  combination  tributary/headwater 
dam  system,  main  stem  dams, 
floodwalls  and/or  levees,  nonstructural, 
and  no  action. 

These  study  efforts  were  discussed  at 
great  length  at  numerous  public 
meetings  and  workshops  with  the 
residents  of  the  Greenbrier  River  Basin 
during  the  period  January  1986  through 
February  1988.  The  preliminary  phase  of 
the  study  concluded  that  there  was  a 
federal  interest  in  proceeding  with  a 
feasibility  study  for  flood  control  in  the 
Greenbrier  Rvier  Basin.  Alternatives 
that  survived  the  preliminary  study 
process  are:  Nonstructural:  no  action: 
and,  a  main  stem  dam  at  various 
locations  on  the  Greenbrier  River 
between  the  communities  of  Marlinton 
and  Cloverlick.  The  reservon*  being 
evaluated  varies  in  size  and 
performance  capabilities.  The  results  of 
the  feasibility  study  may  lead  to  a 
recommendation  for  authorization  of 
one  of  these  alternatives  by  Congress. 

3.  a.  A  draft  feasibility  report 
containing  a  summary  of  investigations 
is  scheduled  for  completion  in  1989. 
Public  involvement  will  continue 
throughout  the  study  in  the  form  of 
workshops,  information  furnished  to  the 
local  media,  and  individual  contacts.  A 
public  meeting  will  be  held  following  the 
completion  and  distribution  of  the  draft 
report  and  DEIS,  and  the  public  can 
formally  present  their  views  regarding 
the  tentatively  recommended  plan. 
Federal,  state,  and  local  agencies  as 
well  as  other  interested  organizations 
will  be  afforded  the  opportunity  to  be 
represented  or  attend  the  meetings. 

b.  Major  significant  environmental 
impacts  to  be  analyzed  in  the  DEIS  are: 

•  Impacts  of  impoundments  on 
existing  terrestrial  and  aquatic 
resources. 

•  Social  and  cultural  impacts 
resulting  from  implementation  of  an 
alternative. 

•  Wild  and  scenic  river  status  for 
portions  of  the  Greenbrier  River. 

•  Institutional  implications  of  cost- 
sharing. 

•  Economic  impacts  resulting  from 
implementation  of  alternatives. 

c.  The  U.S.  Fish  and  Wildlife  Service. 
U.S.  Environmental  Protection  Agency, 
U.S.  Forest  Service,  National  Park 
Service.  U.S.  Soil  Conservation  Service. 
West  Virginia  Department  of  Commerce, 
West  Virginia  Department  of  Natural 
Resourcec,  and  West  Virginia 
Governor's  Office  of  Economic  and 
Community  Development  have  been 


invited  to  serve  as  Cooperating 
Agencies  in  the  preparation  of  the  DEIS. 

d.  Full  compliance  with  all 
environmental  protection  statutes  and 
regulations  will  be  accomplished  prior 
to.  or  as  a  result  of.  the  circulation  of  the 
draft  EIS.  The  federal  and  local  entities 
responsible  for  enforcing  these  laws  will 
be  consulted  throughout  the  planning 
process  to  ensure  these  requirements 
are  adequately  met.  A  brief  discussion 
of  the  District's  consulting  efforts  on 
major  statutes  follows.  The  U.S. 
Environmental  Protection  Agency  and 
the  West  Virginia  Air  Quality  Control 
Commission  will  be  consulted  to  assure 
compliance  with  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  1857h-7.  et  seq.  The 
U.S.  Environmental  Protection  Agency 
in  addition  to  the  West  Virginia 
Department  of  Natural  Resources,  will 
review  the  project  for  compliance  with 
the  Clean  Water  Act  as  amended,  33 
U.S.C.  1251,  et  seq.  Several  agencies  of 
the  U.S.  Department  of  the  Interior  and 
their  related  local  agencies,  will  provide 
input  throughout  the  planning  process  to 
assure  compliance  with  requirements 
pertaining  to  natural,  recreational, 
cultural,  historical,  and  archeological 
resources.  Consultation  with  the  U.S. 
Fish  and  Wildlife  Service  will  ensure 
compliance  with  the  Fish  and  Wildlife 
Coordination  Act,  as  amended.  16  U.S.C 
661,  et  seq.  The  U.S.  Fish  and  Wildlife 
Service  and  the  West  Virginia 
Department  of  Natural  Resources  will 
each  provide  input  concerning  the 
Endangered  Species  Act,  as  amended,  16 
U.S.C.  1531,  et  seq.  The  U.S.  Park 
Service  Office  of  Archeological  and 
Historical  Preservation,  the  National 
Advisory  Council  on  Historic 
Preservation,  and  the  West  Vii^nia 
Historic  Preservation  Officer  will  each 
be  consulted  throughout  all  project ' 
planning  and  construction  stages 
concerning  statutes  such  as  the 
Archeological  and  Historical 
Preservation  Act,  as  amended,  16  U.S.C. 
469,  et  seq.;  and  the  Preservation  of 
Historic  and  Archeological  Data  Act  (88 
Stat.  174)  (Pub.  L.  93-291)  and  Executive 
Order  11593.  Input  from  the  U.S.  Park 
Service,  West  Virginia  Department  of 
Natural  Resources,  and  the  West 
Virginia  Department  of  Commerce  will 
ensure  the  project's  compliance  with 
recreation  related  requirements  such  as 
the  Federal  Water  Project  Recreation 
Act.  as  amended.  16  U.S.C.  460-1  (12),  et 
seq.  The  U.S.  and  West  Virginia 
Departments  of  Agriculture  will  be 
advising  the  Huntington  District  on 
requirements  to  comply  with  the 
Farmlands  Protection  Policy  Act  (Pub.  L. 
97-98)  (7  CFR  Part  658).  Consultation 
and  advice  will  be  sought  from  the  U.S. 
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Forest  Service  concerning  impacts  on 
both  national  forest  lands  and  the 
national  wild  and  scenic  river  system. 
The  U.S.  Soil  Conservation  Service 
(SCS)  will  be  consulted  concerning 
prime  and  unique  farmlands,  as  well  as 
potential  impacts  on  SCS  facilities 
within  the  Greenbrier  River  Basin. 

4.  No  additional  public  scoping 
meetings  are  anticipated  during  DEIS 
development. 

5.  It  is  anticipated  that  the  DEIS  will 
be  made  available  for  public  review  in 
1989. 

Date:  |une  10. 1988. 
David  |.  Hall, 

Captain,  U.S.  Army,  Deputy  District  Engineer. 
[FR  Doc.  88-15028  Filed  7-1-88;  8:45  amj 

WLLINQ  COOC  3710-OIMI 


Department  of  ttie  Navy 

Ctiief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Strategic  Planning  and  Technology  Base 
Task  Force  will  meet  September  27-28. 
1988  from  9  a.m.  to  5  p.m.  each  day.  at 
4401  Ford  Avenue,  Alexandria,  Virginia. 
All  sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
explore  the  relationship  between  Navy 
strategic  planning  process  and  the 
Technology  Base.  The  entire  agenda  for 
the  meeting  will  consist  of  discussion  of 
key  issues  regarding  the  integration  of 
technology  management  with  strategic 
planning  and  requirements  definition, 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552(c)(1)  of  title 
5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman. 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268.  Phone  (703)  756-1205. 


Date:  June  27. 1988. 
|aD«  M.  Virga. 

Lieutenant.  JAGC,  USNR.  Alternate  Federal 
Register  Liaison  Officer. 
|FR  Doc.  88-14989  Filed  7-1-88;  8:45  am] 

MLUNQ  COOC  M10-AC-« 


Ctiief  of  Naval  Operations  Executive 
Panel  Advisory  Committee,  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Lower  Level  Conflict  Task  Force  will 
meet  September  7-8  from  9  a.m.  to  5  p.m. 
each  day,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to  the 
employment  of  Naval  forces  in  armed 
conflict  with  third  world  adversaries 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  will  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee.  4401  Ford  Avenue. 
Room  601.  Alexandria.  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

Date:  |une  27. 1988. 
Jane  M.  Virga. 

Lieutenant.  /AGC.  USNR.  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc.  8a-14970  Filed  7-1-88;  8:45  Hm| 
WLUNO  COOC  StM-AE-M 


Cttlef  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Lower  Level  Conflict  Task  Force  will 
meet  October  11-12, 1988  from  9  a.m.  to 
5  p.m.  each  day,  at  4401  Ford  Avenue, 
Alexandria.  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to  the 
employment  of  Naval  forces  in  acmed 


conflict  with  third  world  adversaries 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l]  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee.  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

Dale:  |une  27.  1988 
fane  M.  Virjia, 

Lieutenant,  f.AGC,  USNR.  Alternate  Federal 

Register  Liaison  Officer 

jFR  Doc.  88-14971  Filed  7-1-88;  8:45  am| 

BILLING  COOC  3«10-AE-M 


Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.],  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Lower  Level  Conflict  Task  Force  will 
meet  November  2-3, 1988  from  9  a.m.  to 
5  p.m.  each  day,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to  the 
employment  of  Naval  forces  in  armed 
conflict  with  third  world  adversaries 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
speciHcally  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268.  Phone  (703)  756-1205. 


Ddle:|une27  198& 

|ane  M.  Virga, 

lieutenant. /AGC.  USNR.  Alternate  Federal 
Register  Liaison  Officer 

|FR  Doc,  88-14972  Filed  7-1-88;  8:45  am) 

BiLUNG  COOE  MIO-AE-M 


Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  ofthe 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Radio-Electric  Battle  Management  Task 
Force  will  meet  September  21-22. 1988 
from  9  a.m.  to  5  p.m.  each  day.  at  4401 
Ford  Avenue,  Alexandria,  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  the  development  of  a  Battle 
Management  System  that  can  survive 
the  Soviet  challenge,  and  provide  the 
minimal  information  advantage 
necessary  to  prevail  in  extended  combat 
environments.  These  matters  constitute 
classified  information  that  is  speciHcally 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is,  in  fact,  properiy  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(1)  of  title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman. 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
Room  601.  Alexandria,  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

Dated:  )une  28. 1988. 
Jane  M.  Virga. 

Lieutenant.  JAGC.  USNR.  Alternate  Federal 
Register  Liaison  Officer. 

(FR  Doc.  88-14973  Filed  7-l-a8;  8:45  amj 

BILLMO  COOE  3t10-AE-M 


Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Radio-Electric  Battle  Management  Task 
Force  will  meet  August  9-11, 1988  from  9 
a.m.  to  5  p.m.  each  day.  in  Norfolk. 
Virginia.  All  sessions  will  be  closed  to 
the  public. 


The  purpose  of  this  meeting  is  to 
discuss  the  development  of  a  Battle 
Management  System  that  can  survive 
the  Soviet  challenge,  and  provide  the 
minimal  information  advantage 
necessary  to  prevail  in  extended  combat 
environments.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense, 
and  is.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  v.ifh  matters 
listed  in  section  552b(c)(l)  of  title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman. 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue. 
Room  601.  Alexandria.  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

Date:  June  2a  1988. 
faoe  M.  Vitga, 

Lieutenant. /ACQ  USNR.  Alternate  Fedem/ 
Register  Liaison  Officer. 
[FR  Doc.  88-14974  Filed  7-1-88:  8:45  am) 

BtUJNO  CODE  saiO-AE-M 


DEPARTMENT  OF  ENEftGY 

Economic  Regulatory  Administration 
(ERA  Docket  No.  SS-IS-NG) 

Hydro  Engineering  inc.;  Application  To 
Import  Natural  Gas  From  Canada 

agency:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  April  6, 1988,  of  an  application  filed 
by  Hydro  Engineering,  Inc.  (Hydro 
Engineering),  for  authorization  to  import 
from  TransCanada  Pipelines  Limited 
(TransCanada)  up  to  8.250  Mcf  per  day 
of  natural  gas  over  a  15-year  term  to  fuel 
a  combined  cycle  cogeneration  facility 
to  be  owned  and  constructed  by  Ada 
Cogeneration  at  the  Amway  World 
Headquarters  in  Ada.  Michigan. 

The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable. 


requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  August  4. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
William  L.  Durbin.  Natural  Gas  Division. 

Economic  Regulatory  Administration. 

U.S.  Drjidrtment  of  Energy,  Forrestal 

Building.  Room  GA-076, 1000 

Independence  Avenue  SW., 

Washington.  DC  20585.  (202)  586-9516. 
Diane  Stubbs,  Natural  Gas  and  Mineral 

Leasing.  Office  of  General  Counsel. 

U.S.  Department  of  Energy,  Forrestal 

Building,  Room  6E-042. 1000 

Independence  Avenue  SW.. 

Washington.  DC  20585  (202)  586-6667 

SUPPtEMENTARY  INFORMATION:  Hydro 
Engineering,  a  corporation  organized 
under  the  laws  of  the  State  of 
Washington  with  its  principal  place  of 
business  in  Tiburon,  California,  intends 
to  import  gas  from  TransCanada  on 
behalf  of  Ada  Cogeneration,  a  limited 
partnership  and  developer  of  the 
cogeneration  facility,  for  use  as  the 
project's  primary  energy  source.  Hydro 
Engineering  is  a  general  partner  in  Ada 
Cogeneration. 

According  to  the  application,  the  gas 
would  be  imported  at  the  point  of 
interconnection  between  the  existing 
gas  transmission  facilities  of 
TransCanada  and  Great  Lakes 
Transmission  Company  (Great  Lakes)  at 
or  near  Emerson.  Manitoba.  The  gas 
would  then  be  delivered  to  ANR 
Pipeline  Company  (ANR)  at  ANR's 
Cr>'stal  Falls,  Michigan,  interconnect 
with  Great  Lakes.  ANR  would  deliver 
the  gas  to  the  facilities  of  Michigan 
Consolidated  Gas  Company  (MichCon) 
at  or  near  Grand  Rapids,  Michigan,  from 
where  the  gas  would  be  delivered  to  the 
site  of  the  cogeneration  facility. 
MichCon  will  construct  approximately 
7.200  feet  of  8-inch  pipeline  necessary  to 
deliver  the  gas  to  the  cogeneration  site 
or  will  upgrade  the  existing  pipeline  to 
the  size.  In  addition,  MichCon  will 
construct  approximately  1.000  feet  of  8- 
inch  service  pipeline  on  the  Amway 
World  Headquarters  site  to  the  facility 

Construction  of  the  cogeneration 
facility  is  scheduled  to  be  completed  by 
late  1989  or  early  1990.  at  which  time  the 
initial  delivery  of  natural  gas  would  take 
place.  The  applicant  estimates  that  the 
facility  would  begin  taking  the  daily 
contract  quantity  on  or  before  March  1. 
1992.  The  project's  gas-fired  combustion 
turbine  combined  cycle  cogeneration 
unit  will  bum  No.  2  fuel  oil  for  back-up 
purposes  and  is  expected  to  produce  up 
to  80,000  lb/hour  of  100  psig  process 
steam  for  use  at  Amway's  o^ice  and 
manufacturing  complex  and  29.5  kW  of 
electricity.  All  electricity  produced  by 
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the  facility  would  be  purchased  by 
Consumers  Power  Company 
(Consumers),  located  in  lackson, 
Michigan,  under  a  35-year  term  power 
sales  agreement  dated  June  29, 1987. 

Hydro  Engineering  furnished  with  its 
application  copies  of  a  December  2. 
1987,  precedent  agreement  and  a 
proposed  gas  purchase  agreement  with 
TransCanada.  The  initial  term  of  the 
proposed  purchase  contract  is  15  years 
after  delivery  begins  with  provision  for 
contract  extensions  in  five-year 
increments  through  the  35-year  term  of 
the  power  sales  agreement  between  Ada 
Cogeneration  and  Consumers,  The 
contract  provides  for  a  daily  contract 
quantity  (DCQ)  of  8,250  Mcf  of  gas 
subject  to  certain  adjustments.  Hydro 
Engineering  agrees  to  purchase  from 
TransCanada  all  of  the  gas  required  to 
supply  the  project.  The  applicant  may 
adjust  the  DCQ  up  or  down  (1)  in  any 
amount  (not  to  exceed  project 
requirements)  prior  to  the  initial  delivery 
date,  and  (2)  by  10  percent  at  any  time 
within  two  years  of  the  initial  delivery 
date.  This  adjustment  right  is 
exercisable  only  once  during  each  of  the 
above  periods. 

The  gas  purchase  contract  establishes 
a  two-part,  demand-commodity  border 
price.  The  demand  component  would  be 
H  monthly  charge  equal  to  the  DCQ 
times  the  sum  of  the  tolls  for  firm 
transportation  of  the  gas  on  Canadian 
pipelines.  The  commodity  charge  would 
be  comprised  of  a  base  charge  ($1.65 
(U.S.)  per  MMBtu)  multiplied  by  a  price 
adjustment  mechanism  less  a 
percentage  of  the  demand  charges.  The 
price  adjustment  mechanism  will  reflect 
a  change  in  the  fuel  and  operating  costs 
of  existing  and  future  coal-fired 
generating  stations  on  Consumer's 
system. 

In  support  of  its  application.  Hydro 
Engineering  states  that  by  linking  the 
price  paid  for  the  gas  with  the  costs  of 
producing  alternate  supplies  of 
electricity  on  Consumer's  system,  its 
proposed  arrangement  should  allow  the 
imported  gas  and  the  price  of  electricity 
generated  by  the  facility  to  remain  cost 
competitive  during  the  term  of  the  gas 
purchase  contract.  Hydro  Engineering 
notes  that  it  sought  to  negotiate  with 
numerous  domestic  producers  gas 
supply  terms  comparable  to  those 
contained  in  the  proposed  gas  purchase 
contract  agreed  to  by  TransCanada,  but 
that  the  majority  declined  to  support  the 
long-term  nature  and  the  price 
adjustment  mechanism  provision  in  the 
contract.  This,  according  to  the 
application,  demonstrates  a  regional 
need  for  the  Canadian  gas  supplies. 


With  respect  to  the  security  of  its 
supply  source  for  the  term  of  its 
contract,  Hydro  Engineering  states  that 
the  natural  gas  supply  to  support  this 
project  is  26.4  Tcf  of  natural  gas 
currently  dedicated  or  otherwise 
available  for  delivery  to  TransCanada 
and/or  its  agent.  Western  Gas 
Marketing,  Ltd.  In  addition,  the  gas 
purchase  agreement  provides  that 
deliveries  to  the  Ada  Cogeneration 
project  cannot  be  curtailed  unless 
TransCanada  similarly  curtails  existing 
domestic  (Canadian)  and  foreign 
customers. 

The  decision  on  this  application  will 
be  made  consistent  with  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  To  the  extent 
there  are  any  issues  that  are  unique  to 
cogeneration  facilities,  the  ERA  may 
consider  these  in  making  a  public 
interest  determination.  Further,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  no 
final  decision  will  be  issued  in  this 
proceeding  until  the  DOE  has 
considered  the  environmental  effects  of 
any  such  decision. 

Parties  that  may  oppose  this 
application  should  comment  in  their 
responses  on  the  issue  of  the 
competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 


Protests,  motions  \o  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration, 
Room  GA-076,  RG-23,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585,  (202)  586- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.  e.d.t.,  August  4. 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  my  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

In  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issue  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.318. 

A  copy  of  application  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076-A 
at  the  above  address.  The  docket  room 
is  open  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  June  27, 1988. 
Constance  L  Buckley, 
Acting  DiretHor.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  88-15052  Filed  7-1-88;  8:45  am] 
MXNn  COOC  MM-01-M 
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[ERA  Docket  No.  88-02-NG] 

Northern  Minnesota  Utilities; 
Authorization  to  Import  and  Export 
Natural  Gas  From  Canada 

agency:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  order  granting  blanket 
authorization  to  import  and  export 
natural  gas  from  and  to  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Northern 
Minnesota  Utilities  (NMU)  blanket 
authorization  to  import  and  export 
natural  gas  from  and  to  Canada.  The 
order  issued  in  ERA  Docket  No.  88-02- 
NG  authorizes  NMU  to  import,  export 
and  re-import  up  to  66.43  Bcf  over  a  two- 
year  period  for  system  supply  or  sales  in 
the  domestic  spot  market. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  (202)  586-9478.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  June  21. 1988. 
Constance  L  Buckley, 

Director.  Natural  Gas  Division,  Office  of 

Fuels  Programs,  Economic  Regulatory 

Administration. 

(FR  Doc.  68-15053  Filed  7-1-88;  8:45  amj 

WLUNQ  COOC  MSO-OI-W 


Federal  Energy  Regulatory 

Commission 

IProiect  No.  8706-0041 

Kittitas  Reclamation  District; 
Surrender  of  Preliminary  Permit 

June  29. 1988. 

Take  notice  that  Kittitas  Reclamation 
District,  Permittee  for  the  Keechelus  to 
Kachess  Project  No.  8706,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  8706  was  issued  September 
27, 1985,  and  would  have  expired  August 
31, 1988.  The  project  would  have  been 
located  on  a  proposed  pipeline  between 
Lake  Keechelus  and  Lake  Kachess  in 
Kittitas  County,  Washington. 

The  Permittee  filed  the  request  on 
April  20. 1988,  and  the  preliminary 
permit  for  Project  No.  8706  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 


this  project  site,  to  the  extent  provided 

for  under  18  CFR  Part  4,  may  be  filed  on 

the  next  business  day. 

Lois  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  88-14979  Filed  7-1-88;  8:45  am| 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3409-2] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  is  available  to  the 
public  for  review  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden;  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carla  Levesque  at  EPA,  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Administration  and  Resource 
Management 

Title:  Technical  and  Financial  Reports 
Submitted  in  Accordance  with  Contracts 
Requirements.  (EPA  ICR  *1039). 

Abstract:  The  Government 
contractor's  technical  and  financial 
reports  are  used  by  program  officials  to 
monitor  their  progress  in  providing 
required  services.  Not  only  is  technical 
progress  tracked,  but  current  and  future 
costs  for  completing  the  project  are  also 
tracked  on  a  monthly  basis. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  58.28  hours  per 
response  for  government  contractors. 
This  estmate  includes  time  for 
contractors  to  complete  monthly  reports. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection,  including  suggestions  for 
reducing  this  burden,  to  Chief, 
Information  Policy  Branch,  PM-223,  U.S. 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  Washington,  DC  20460:  and  to 
the  Office  of  Information  and  Regulatory 
Afi'airs,  Office  of  Management  and 
Budget.  726  Jackson  Place.  NW., 
Washington.  DC  20503. 

Respondents:  Government 
Contractors. 


Estimated  No.  of  Respondents:  1,400. 

Estimated  Burden:  979,256  hours. 

Frequency  of  Collection:  Monthly. 

Comments  on  the  ICR  should  be  sent 
to: 
Carla  Levesque,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223),- 401  M  St..  SW.. 

Washington.  DC  20460 

and 

Nicolas  Garcia,  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulator^'  Affairs,  726  |ackson  Place, 
NW.,  Washington,  DC  20503, 
(Telephone  (202)  395-3084) 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  *1448.  Survey  of  Indoor  Air 
Quality  Diagnostic  and  Mitigation  Firms, 
was  approved  5/31/88  (OMB  #2060- 
0166;  expires  10/31/88). 

EPA  ICR  #1230,  New  Source  Review 
and  Prevention  of  Significant 
Deterioration  Permitting  Programs,  was 
not  approved. 

Date:  June  24. 198B. 
Paul  Lapsley, 

Acting  Director.  Information  and  Regulatory 
Systems  Division. 
[FR  Doc.  88-14988  Filed  7-1-88;  8:45  am] 

MIXING  CODE  6S«0-5IMI 


IFRL-3409-31 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice^ 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstraced  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  is  available  to  the 
public  for  review  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden:  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 
FOR  FURTHER  INFORMATION  CONTACT 

Caria  Levesque  at  EPA,  (202)  382-274a 

SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

National  Pollutant  Discharge 
Elimination  System  (NPDES) 

Title:  NPDES  Discharge  Monitoring 
Report  (EPA  ICR  No.  0229) 

Abstract:  Any  facility  discharging 
wastewater  must  obtain  a  permit. 
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periodically  monitor  its  discharges,  and 
report  to  EPA  or  the  state  permitting 
authority.  EPA  and  the  states  use  the 
data  to  assess  compliance  with  permit 
conditions. 

Respondents:  Businesses,  publicly 
owned  treatment  works,  and  other 
facilities  discharging  wastewater. 

Estimated  No.  of  Respondents:  81,414. 

Estimated  Average  Response 
Frequency:  9.9  per  year. 

Estimated  Average  Time  Per 
Response:  18.1  hours. 

Total  Estimated  Annual  Burden: 
14.551,229  hour. 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Information  Requirements  for 
Hazardous  Waste  Storage  and 
Treatment  Facilities.  (EPA  ICR  #  0814.) 

Abstract:  This  clearance  package 
provides  burden  hours  associated  with 
the  information  requirements  for  tank 
and  container  facilities.  Under  RCRA, 
each  hazardous  waste  facility  must 
apply  for  an  operating  permit.  The 
required  information  is  submitted 
voluntarily  or  when  EPA  calls  in  Part  B 
of  the  RCRA  permit  application.  The 
information  will  be  used  by  EPA  to 
determine  eligibility  for  a  RCRA  permit 

Respondents:  Owner*  and  Operators 
of  Hazardous  Waste  Facilities. 

Estimated  No.  of  Respondents:  196. 

Estimated  Average  Time  Per 
Response:  386  hours. 

Frequency  of  Collection:  Varies 
depending  on  term  of  permit. 

Total  Estimated  Annual  Burden: 
75,625. 

Send  comments  regarding  the  burden 
estimates,  or  any  other  aspects  of  these 
collections  of  information,  including 
suggestions  for  reducing  these  burdens, 
to: 
Carla  Levesque,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223),  401  M  Street  SW.. 

Washington,  DC  2046 
and 

Timothy  Hunt  (for  ICR  #  0229)  or 
Marcus  Peacock  (for  ICR  #  0814). 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  726  Jackson  Place  NW., 
Washington,  DC  20503,  (Telephone 
(202)  395-3084) 
Dale:  June  24. 1988. 

Paul  Lapsley, 

Acting  Director,  Information  and  Regulatory 

Systems  Division. 

|FR  Doc.  88-14960  Filed  7-1-88;  8:45  iim| 

MLUNQ  COM  MSO  IIMI 


(FRL-340t-7) 

Proposed  Admlnlstrativ*  Penalty 
AMessment  and  Opportunity  To 
Comment 

AOENCv:  Environmental  Protection 
Agency  (EPA). 
action:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  conunent. 

summary:  EPA  is  providing  notice  of 
proposed  administrative  penalty 
assessments  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  U  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits, 
40  CFR  Part  22,  as  amended  on  an 
interim  final  basis  at  52  FR  30671 
(August  17, 1987).  The  procedures 
through  which  the  public  may  submit 
written  comment  on  a  proposed  Class  II 
order  or  participate  in  a  Class  II 
proceeding,  and  the  procedures  by 
which  a  respondent  may  request  a 
hearing,  are  set  forth  in  the 
Consolidated  Rules,  as  amended.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  II  order  is  thirty 
days  after  issuance  of  public  notice. 
On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceedings  for  the  assessment  of 
penalties: 

In  the  Matter  of  Floyd  Spilman.  dba 
Magna  Plating  Company  3063  N. 
California  Avenue,  Burbank,  CA  91504: 
EPA  Docket  No.  IX-FY88-31;  filed  on 
June  24, 1988.  with  Regional  Hearing 
Clerk.  U.S.E.P.A..  Region  9,  215  Fremont 
Street,  San  Francisco,  California,  94105, 
(415)  974-8036;  proposed  penalty, 
$30,000.  for  violations  of  pretreatment 
categorical  standards  and  local  limits. 

In  the  Matter  of  A-H  Plating,  Inc.. 
1837  Victory  Place,  Burbank.  California, 
91504,  EPA  Docket  No.  IX-FY88-32:  filed 
on  |une  24, 1988,  with  Regional  Hearing 
Clerk,  U.S.E.P.A.,  Region  9,  215  Fremont 
Street,  San  Francisco.  California;  94105, 
(415)  974-8036;  proposed  penalty, 
$45,000,  for  violations  of  pretreatment 
categorical  standards  and  local  limits. 
FOR  FURTHER  INFORMATION  CONTACT 
Persons  wishing  to  receive  a  copy  of 


EPAs  Consolidated  Rules,  review  the 
complaints  or  other  documents  filed  in 
these  proceedings,  comment  upon  the 
proposed  assessments,  or  otherwise 
participate  in  the  proceedings  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  Unless  otherwise 
noted,  the  administrative  record  for 
each  of  the  proceedings  is  located  in  the 
EPA  Regional  Office  identified  above, 
and  the  file  will  be  open  for  public 
inspection  during  normal  business 
hours.  All  information  submitted  by  the 
respondent  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 

In  Older  to  provide  opportunity  for 
public  comment,  EPA  will  not  issue  a 
final  order  assessing  a  penalty  in  these 
proceedings  prior  to  30  days  after 
publication  of  this  notice. 

Dated:  |une  24. 1988. 
Keith  Takata, 

Actinn  Director,  Water  Management  Division. 
(FR  Doc.  88-14990  Filed  7-1-88;  8:45  am| 
■lUJNO  COOE  SSM-SO-M 
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FEDERAL  COMMUNiCATtONS 
COMMISSION 

Put>lic  Information  Collection 
Requirements  Submitted  to  ttie  Office 
of  Management  and  Budget  for  Review 

June  23. 1908. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3507. 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's 
duplicating  contractor,  International 
Transcription  Service.  2100  M  Street 
NW.,  Suite  140.  Washington,  DC  20037. 
or  telephone  (202)  857-3815.  Persons 
wishing  to  comment  on  an  information 
collection  should  contact  Yvette  Flynn, 
Office  of  Management  and  Budget, 
Room  3235  NEOB,  Washington,  DC 
20503,  telephone  (202)  395-3785.  Copies 
of  these  comments  should  also  be  sent 
to  the  Commission.  For  further 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 
OMflNa;  3060-0104 
r;//e;  Temporary  Permit  to  Operate  u 

Part  90  Radio  Station 
Form  No.:  FCC  572 
Action:  Extension 
Respondents:  Individuals,  State  or  local 

governments.  Business  (including 


small  business),  and  Non-profit 
institutions 
Frequency  of  Response:  Recordkeeping 

requirement 
Estimated  Annual  Burden:  17,023 

Recordkeepers  @  six  minutes  each 
Needs  and  Uses:  Applicants  eligible  to 
hold  a  radio  station  authorization  in 
the  Private  Land  Mobile  Radio  Service 
may  use  this  form  to  acquire  a 
temporary  permit  to  operate  their 
radio  station  during  the  processing  of 
an  application  for  license  grant.  The 
form  is  retained  by  the  applicant  and 
is  valid  for  180  days,  and  becomes  a 
permanent  part  of  the  station's 
records. 
OMB  No.:  3060-0079 
Title:  Application  to  Renew  or  Modify 
an  Amateur  Club.  RACES  or  Military 
Recreation  Station  License 
Form  No.:  FCC  610-B 
Action:  Extension 

Respondents:  Non-profit  institutions 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  1.000 

Responses  @  five  minutes  each 
Needs  and  Uses:  Filing  is  required  to 
renew  or  modify  the  existing  station 
license.  The  data  is  used  by 
examiners  to  determine  the 
applicant's  continued  eligibility. 
OM5A/b.;  3060-0054 
Title:  Application  for  Exemption  from 

Ship  Radio  Station  Requirements 
Form  No.:  FCC  820 
Action:  Extension 
Respondents:  Individuals  and  Business 

(including  small  business) 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  100 
Responses  @  two  hours  each 
Needs  and  Uses:  Filing  is  required  by 
applicants  for  exemption  from  radio 
provisions  of  statute,  treaty  or 
international  agreement.  The  data  is 
used  by  examiners  to  determine  the 
applicant's  qualifications  for  the 
requested  exemption. 
Federal  Communications  Commission. 
H.  Walker  Feaster  III. 
Acting  Secretary. 
(FR  Doc.  88-14963  Filed  7-1-88:  8:45  am] 
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Application;  Allen  County 
Broadcasting  Ldt.  Partnership,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city,  and 
state 

File  No. 

MM 

Docket 
No. 

A.  Allen  County 
Broadcasfifig 
Limited  PartnefStiip; 
New  Haven.  IN. 

BPH-870615MC 

88-295 

B.  Joseph  G.  Parson; 
New  Haven.  IN. 

BPH-e70615MG 

C.  Larko 
Communications. 
Inc.;  New  Haven, 
IN. 

BPH-a70615ML 

D.  Frank  Kovas;  New 
Haven.  IN. 

BPH-870615NC 

2.  Pursant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Air  Hazard,  D 

2.  Comparative.  A.  B.  C.  D 

3.  Ultimate,  A.  B,  C.  D 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street.  NW..  Washington. 
DC  20037  (Telephone  (202)  857-3800). 

W.  )an  Gay. 

Assistant  Chief.  Audio  Services  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-14964  Filed  7-1-88:  8:45  am] 

BIUJNG  CODE  6712-01-M 


Applications  for  Consolidated  Hearing; 
Alfred  A.  Johnson  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city,  and 
state 

File  No 

MM 

docket 

No 

B  Georgia  Family 

BPH-870506KB 

Radio  Limited 

Partnership; 

Crawford,  Georgia. 

C.Crawford 

BPH-870506KC 

Broadcasting 

Company.  Inc.; 

Crawford,  Georgia 

0.  Crawford  FM 

BPH-e70506KD 

Limited  Partnership; 

Crawford.  Georgia. 

Applicant,  city,  and 
state 


A.  Alfred  A.  Johnson; 
Crawford.  Georgia. 


Filers 


8PH-e70505KA 


docket 
No. 


88-294 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant 

1.  Comparative.  All 

2.  Ultimate.  All 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc..  2100  M  Street  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  |an  Gay. 

Assistant  Chief.  Audio  Sen-ices  Division. 
Mass  Media  Bureau. 

|FR  Doc.  88-14965  Filed  7-1-88:  8:45  am] 

BiLLIMG  CODE  C712-01-M 


(MM  Docket  No.  79-184;  FCC  88-1791 

Inquiry  Into  the  Policies  To  Be 
Followed  in  the  Authorization  of 
Common  Carrier  Facilities  To  Meet 
North  Atlantic  TeleconHnunications 
Needs  During  the  1991-2000  Period 

AGENCV:  F'ederal  Communications 
Commission. 

ACTION:  Final  rule  of  particular 
applicability. 

SUMMARY:  This  rule  establishes  policies 
and  guidelines  for  the  construction  and 
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use  of  cable  and  satellite  facilities  to 
meet  demands  for  common  carrier 
services  in  the  North  Atlantic  Region 
during  the  1991-2000  period.  The 
Commission  concluded  that  the  United 
States  International  Service  Carriers' 
(USISCs)  plan  to  introduce  a  TAT-9 
digital  optical  fiber  cable  system  as 
early  as  1991  with  landing  points  in  the 
United  States,  Canada,  the  United 
Kingdom,  France  and  Spain,  is  in  the 
public  interest.  In  reaching  this 
conclusion,  the  Commission  found  that 
introduction  of  the  TAT-9  cable  in  1991 
will:  (1)  Meet  the  specific  service 
requirements  for  digital  cable  facilities; 
(2)  provide  digital  connectivity  with  the 
Mediterranean  cable  systems;  (3) 
provide  restoration  for  the  optical  fiber 
TAT-6  cable  and  other  facilities  while 
increasing  both  media  and  path 
diversity;  (4)  promote  national  security 
interests  by  satisfying  the  operational 
requirements  of  Department  of  Defense 
in  the  Atlantic  and  Mediterranean 
regions:  (5)  provide  further  technological 
innovations  which  should  provide  users 
with  the  widest  range  of  service  options; 
(6)  further  enhance  intermodal  and 
intramodal  competition;  and  (7)  promote 
international  comity.  The  Commission 
concluded  that  there  is  insufficient 
information  to  reach  any  decision  on  the 
number  and  type  of  follow-on-satellites 
(POS)  to  the  INTELSAT  VI  series  to  be 
deployed  in  the  North  Atlantic  Region 
during  the  planning  period.  Finally,  the 
Commission  decided  that  there  was  no 
present  basis  for  consideration  of 
private  and  cable  satellite  facilities  in 
the  North  Atlantic  planning  process. 

EFFECTIVE  DATE:  August  4, 1988. 

ADDRESS:  Federal  Communications 
Commission.  1919  M  Street.  NW.. 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jodi  L.  Cooper,  International  Facilities 

Division,  Common  Carrier  Bureau.  (202) 

632-7265. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order  in  Common  Carrier  Docket 
No.  79-184.  FCC  88-179,  adopted  May 
18. 1988  and  released  June  24. 1988. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037. 


Summary  of  Report  and  Order 

1.  The  Commission  initiated  this 
proceeding  on  January  15, 1988,  with  the 
release  of  a  Notice  of  Proposed 
Rulemaking  (NPRM),  published  on 
January  27, 1988  (53  FR  2285),  for  the 
purpose  of  developing  policies  and 
guidelines  for  the  authorization  of  cable 
and  satellite  facilities  to  meet  demands 
for  common  carrier  services  in  the  North 
Atlantic  Region  during  the  1991-2000 
period.  Comments  in  this  proceeding 
were  filed  on  February  16, 1988  and 
reply  comments  were  Hied  on  March  2. 
1988. 

2.  In  the  NPRM,  the  Commission 
tentatively  concluded  that  introduction 
of  an  optical  digital  fiber  TAT-9  cable 
system  as  early  as  1991  with  landing 
points  in  the  United  States.  Canada,  the 
United  Kingdom,  France  and  Spain,  is  in 
the  public  interest.  The  Commission, 
after  evaluating  the  Comsat  alternative 
plans  and  the  plan  submitted  by  the 
USISCs,  recommended  that  the  plan 
submitted  by  the  USISCs  be  accepted  in 
order  to  best  serve  the  public  interest  in 
meeting  the  telecommunications  needs 
of  the  North  Atlantic  during  the  1991- 
2000  time  frame.  In  reaching  this 
tentative  conclusion  the  Commission 
applied  criteria  including  demand 
flexibility,  cost,  service  reliability, 
digital  connectivity,  furtherance  of  the 
Commission's  pro-competitive  policies, 
satisfaction  of  defense  communications 
requirements  and  foreign  correspondent 
acceptance. 

3.  The  Commission  requested 
additional  information  in  the  NPRM  on 
the  following  issues:  (1)  The  need  for 
providing  digital  connectivity  with  the 
Mediterranean  Region  through  TAT-9 
rather  than  a  TAT-8  spur:  (2)  whether 
authorized  digital  cable  facilities  (i.e. 
TAT-8)  will  provide  sufficient  demand 
flexibility  to  meet  the  USISCs'  perceived 
demand  for  digital  terrestrial  services 
and  the  amount  of  capacity  required  to 
fill  that  demand:  (3)  the  allocation  of 
contract  awards  for  construction  of  the 
various  TAT-9  cable  segments  and  how 
excess  capacity,  particularly  on  the  U.S. 
end,  will  be  owned:  (4)  whether  DoD's 
circuit  projections  were  included  in  the 
USISCs'  circuit  projections;  and  (5) 
information  pertaining  to  costs. 
Additionally,  the  Commission 
specifically  requested  further  comment 
from  the  USISCs  on  the  issue  of  a 
Portugal  landing  point.  Comments  were 
received  from  the  USISCs, 
Communications  Satellite  Corporation 
(Comsat),  Private  Transatlantic 
Telecommunications  System,  Inc.  (PSI), 
Pan  American  Satellite  (PAS),  DoD  and 
Submarine  Lightwave  Cable  System 
(SLC). 


4.  The  USISCs  maintained  that  TAT-9 
is  the  "core  of  the  facilities  plan" 
developed  by  them  in  conjunction  with 
foreign  correspondents  for  meeting  the 
region's  telecommunications  needs  for 
the  1991-2000  period.  In  addition  to 
providing  a  necessary  restoration 
alternative  for  the  TAT-8  cable  and 
other  facilities,  the  USISCs  asserted  that 
TAT-fl  provides  other  benefits  such  as 
increasing  media  and  path  diversity  in 
the  region,  establishing  digital 
connectivity  with  the  Mediterranean 
Region,  increasing  intramodal  and 
intermodal  competition,  promoting 
international  comity  and  introducing  the 
latest  developments  of  fiber  optic 
technology  to  the  region.  DoD  supported 
installation  of  TAT-9.  pointing  out  that 
its  wideband  digital  requirements  in  the 
AOR.  not  reflected  in  the  USISCs' 
forecast,  could  quadruple  over  the  next 
five  to  ten  years.  The  USISCs 
maintained  that  the  DoD  projections.  ■ 
when  combined  with  their  own 
forecasts,  may  exceed  the  capacity  of 
TAT-8  eariy  into  the  planning  period. 
Therefore,  they  asserted  that  there  is  a 
need  for  an  additional  fiber  optic  cable 
in  1991. 

5.  Comsat  did  not  oppose  the  tentative 
conclusion  of  the  Commission  to 
approve  the  introduction  of  the  TAT-9 
as  early  as  1991.  assuming  that  the 
Commission  also  accepted  the 
Agreement  on  circuit  loading  between 
Comsat  and  AT&T.  (On  April  14. 1988. 
the  Commission  released  its  Order 
ending  circuit  distribution  guidelines  on 
AT&T  and  approving  an  Agreement 
between  AT&T  and  Comsat  that  was 
intended  as  a  replacement  for 
Commission  imposed  circuit  distribution 
guidelines  (3  FCC  Red  2156.  53  FR  13270 
(April  22. 1988)).  PSI  contended  that  the 
availability  of  the  capacity  of  its 
PTAT-1  cable  should  be  considered  as 
an  external  maketplace  reality  and  as 
an  important  consideration  in  the 
Commission's  public  policy 
determinations  with  respect  to  facility 
authorizations.  Similariy,  PAS  argued 
that  the  Commission  should  consider  its 
facilities  in  this  proceeding  stating  that 
there  are  certain  services  that  they 
would  be  able  to  offer  carriers  via  the 
PAS  satellite.  Finally.  SLC  inquired 
about  the  design  of  the  TAT-9  in 
addition  to  excess  capacity  and  new 
services  issues. 

6.  The  Commission  concluded  that  the 
USISCs'  plan  to  introduce  a  TAT-9 
optical  fiber  cable  in  the  North  Atlantic 
Region,  linking  the  United  States, 
Canada,  the  United  Kingdom.  France 
and  Spain,  is  in  the  public  interest.  In 
reaching  this  conclusion  the  Commission 
found  that  introduction  of  the  TAT-9 


cable  in  1991  will:  (1)  Meet  the  specific 
service  requirements  for  digital  cable 
facilities;  (2)  provide  digital  connectivity 
with  the  Mediterrean  cable  systems;  (3) 
provide  restoration  of  the  optical  fiber 
TAT-8  cable  and  other  facilities, 
including  the  capability  for  self- 
restoration  of  the  French  leg  of  the  TAT- 
8  cable:  (4)  increase  media  and  path 
diversity:  (5)  satisfy  the  operational 
requirements  of  DoD  in  the  Atlantic  and 
Mediterrean  regions;  (6)  provide  fiirther 
technological  innovations  which  should 
provide  users  with  the  widest  range  of 
service  options;  and  (7)  promote 
international  comity. 

7.  The  Commission  concluded  that 
there  is  no  present  basis  for 
consideration  of  private  facilities  in  the 
North  Atlantic  planning  process. 
.   Although  these  systems  were  intended 
to  introduce  a  meaningful  level  of 
intramodal  and  intermodal  competition 
with  common  carrier  facilities,  the 
Commission  noted  that  these  systems 
were  authorized  as  alternatives  to,  and 
not  substitutes  for,  common  carrier 
traffic  systems.  The  Commission  also 
concluded  that  there  is  insufficient 
information  before  them  to  reach  any 
conclusions  as  to  the  number  and  type 
of  FOS  to  the  INTELSAT  VI  series  to  be 
deployed  during  the  planning  period. 
However,  the  Commission  expects  that 
INTELSAT,  in  reaching  a  final  decision 
on  FOS,  will  take  into  account  the 
amount  of  capacity  that  will  exist  in  the 
region  with  the  introduction  of  TAT-9  in 
1991.  Finally,  with  respect  to  a  Portugal 
landing  point,  the  Commission  pointed 
out  that  Portugal  announced  its  plans  to 
construct  a  new  digital  cable  system 
(TAGIDE-2)  between  Portugal  and 
France  which  would  allow  connection  of 
both  TAT-8  and  TAT-fl  to  Portugal  via 
France.  Therefore,  the  Commission 
concluded  that  the  USISCs  should  not 
be  required  to  pursue  this  matter  further. 

Ordering  Clauses 

8.  Accordingly,  it  is  ordered,  pursuant 
to  sections  4(i).  4(j).  201-205.  214  and  403 
of  the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i).  154(j).  201- 
205.  214.  303(r)  and  403  (1976)  that  we 
adopt  the  following  policy  guidelines  for 
the  North  Atlantic  Region: 

We  find  that  a  TAT-9  digital  fiber  optic 
submarine  cable,  as  described  in  paragraph  3, 
with  a  ready  for  service  date  as  early  as  1991. 
is  in  the  public  interest 

9.  H  is  further  ordered  that  PSI's 
request  to  file  a  response  to  the  reply 
comments  of  the  USISCs  is  denied. 

ia  Pursuant  to  section  6(»(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  605. 
it  is  ordered,  that  sections  603  and  604  of 
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the  Act  do  not  apply  because  the  policy 
guidelines  adopted  herein  is  a  rule  of 
particular  applicability  and  economic 
impact  on  A'T&T  and  other  members  of 
USISCs  which  are  not  small  entities, 
and  is.  hence,  not  subject  to  the 
Regulatory  Flexibility  Act. 

11.  It  is  further  ordered  that  CC 
Docket  79-184  remains  open  for 
additional  proceedings  upon  further 
order  of  the  Commission. 

12.  It  is  further  ordered  that  the 
Secretary  of  the  Commission  shall  cause 
a  summary  of  this  Report  and  Order  to 
be  published  in  the  Federal  Register  and 
shall  mail  a  copy  of  this  decision  to  the 
Chief  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Conunission. 

H.  Walker  Feaster  UI. 

Acting  Secretary. 

[FR  Doa  86-14961  Filed  7-1-8B:  8:45  am) 

BtUJNO  COOC  •712-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
[Na  AC-723;  FHLBB  No.  5691] 

Charter  Federal  Savings  Banic, 
Randolph,  NJ;  Final  Action,  Approval 
of  Conversion  Application 

Date:  June  27. 1988. 

Notice  is  hereby  given  that  on  June  10. 
1988,  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board. 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Charter  Federal  Savings  Bank, 
Randolph,  New  Jersey,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board,  1700  G  Street  NW.. 
Washington,  DC  20552,  and  at  the  Office 
of  the  Super\'isory  Agent  at  the  Federal 
Home  Loan  Bank  of  New  York.  One 
Worid  Trade  Center.  Floor  103.  New 
York.  New  York  10048. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadim  Y.  Washington, 
Assistant  Secretary. 
[FR  Doc.  68-15051  Filed  7-1-88;  8:45  am] 
BuiMta  cooe  cTao-oi-M 


Lynnwood  Savings  and  Loan 
Association,  Lynnwood,  WA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(I)  of  the  National  Housing 
Act  as  amended,  12  U.S.C 


1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Lynnwood  Savings  and  Loan 
Association.  Lynnwood.  Washington,  on 
June  24, 1988. 

Dated:  June  28. 1968. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  V.  Washington. 
Assistant  Secretary. 
(FR  Doa  88-15049  Filed  7-1-88;  8:45  am) 

BUXJNO  CODE  S720-OVM 

Stanford  Savirtgs  and  Loan 
Association,  Palo  Alto,  CA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(1)(B)  of  the  National  Housing  Act. 
as  amended,  12  U.S.C  1729(c)(1)(B) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Stanford  Savings  and  Loan  Association. 
Palo  Alto,  California,  on  June  24, 1988. 

Dated:  )une  27. 1988. 
Nadine  Y.  Washington. 
Assistant  Secretary. 
[FR  Doc.  88-lSOSO  Filed  7-1-88: 8:45  am| 
BtLLma  COOC  tT»^-M 


FEDERAL  MARITIME  COMMISSION 
Filing  and  Effective  Date  of  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  diat  on  June  23. 
1988,  the  following  agreement  was  filed 
with  the  Commission  pursuant  to 
section  5.  Shipping  Act  of  1984,  and  was 
deemed  elective  that  date  to  the  extent 
it  constitutes  an  assessment  agreement 
as  described  in  paragraph  (d)  of  section 
5.  Shipping  Act  of  1984. 

Agreement  No.:  201-200063-001 

TitJe:  f^SA-ILA  Assessment 
Agreement. 
Parties: 

New  Yoric  Shipping  Association.  Inc. 

International  Longshoremen's 
Association.  AFL-CIO 

Synopsis:  The  agreement  provides 
that  effective  July  1. 198a  the 
assessment  rate  will  be  reduced  ht>m 
$5.85  to  $2.85  per  ton  on  cargo 
originating  at  or  destined  for  North 
American  points  more  than  280  miles 
from  the  Port  of  New  York/New  Jersey. 
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By  Order  of  the  Federal  Maritime 
Commission. 
|osepb  C.  Polking, 
Secretary. 

Dated:  June  28. 1988. 

|FR  Doc.  88-15036  Filed  7-1-88:  8:45  am| 

WLLNM  COM  ITSO-OI-M 


Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  given  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1718  and  46 
CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations. 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
Ken  L«hat  &  Associates,  Inc..  5  Beekman 

Street.  New  York,  New  York  10038; 

Officers:  Kenneth  Lehat,  President.  Esflr 

Lekho  [^hat.  Vice  President 
NIMA  Transport.  Inc.,  7615  Cambridge. 

Houston,  Texas  77054;  Officers:  Mardy  Ann 

Schweitzer,  President.  Nilda  Valles.  Vice 

President/Secretary 
C.F.K.  Logistics  Inc.  A/K/A  CFK  Line,  345  W. 

74th  Place.  Hialeah,  Florida  33014:  Officers: 

William  E.  Perry,  President,  Richard  A. 

Cuneo.  Seer..  Mitchell  E.  Greene,  V.  Pres. 


Global  International  Freight  Forwarder,  Inc., 
4455  E.  10  Ave.,  Hialeah.  Florida  33013: 
OfTicers:  Antonio  Machado,  President/Dir., 
Nilda  Machado,  Vice  Preaident/Sec./Dir.. 
Robert  Villanueva,  Senior  Vice  President 

Techno  Export  Inc.  dba  Customhouse  Broker 
ft  Freight  Forwarder,  182-30 150th  Road— 
Rm.  207A,  Jamaica,  N.Y  11434:  OfficcK 
Pierre  Gawi,  President 

United  Express  Freight  Forwarding,  Inc.,  710 
S.  Old  Ranch  Road,  Arcadia.  CA  91006: 
Officers:  Pauline  Liu,  President/Secretary, 
Frank  K.  Liu,  Vice  President/Treasurer 

Norse  Shipping  Service,  Inc..  681  Mill  Street, 
Rahway,  N.J.  07065;  Officers:  Trygve 
Bemhardsen,  President,  Barry  Tien,  Vice 
President 

Andrew  Buchanan  Rogers,  7258  SPA  Rd.. 
North  Charleston,  S.C.  29419:  Officer 
Andrew  Buchanan  Rogers,  Sole  Proprietor 

Blue  Sky  Forwarding  Corp..  114  Liberty 
Street,  Suite  702,  New  York,  NY.  10006; 
Officer:  Sunder  Sakhrani.  President 

Fracht  FWO  Inc.,  147-39  175th  Street,  Suite 
204,  lamaica.  N.Y  11434;  Officers:  Ruedi 
Reisdorf,  Director,  Roland  Meier, 
President/Director,  Tahera  Thaver,  Vice 
President 

J.H.  World  Express,  Inc.,  5316  W.  144th  St., 
Lawndale,  CA  90280:  Officers:  James  Hsu. 
President,  Mei-Sung  Hsu,  Secretary. 
By  the  Federal  Maritime  Commission. 
Dated:  June  28, 1988, 

Joseph  C.  PoUung, 

Secretary. 

(FR  Doc.  88-15035  Filed  7-1-88:  8:45  am] 

SILLING  COM  •73».01-« 


FEDERAL  TRADE  COMIMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Watting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transactions  Granted  Early  Termination  Between:  060188  and  062488 


Name  of  acquiring  person,  rume  of  acquired  person,  name  of  acquired  entity 


PMNNo. 


Date 
terminated 


Boral  Limited.  Warren  Reed  and  Rita  Sprinkel  Livmg  Trust.  Fontana  Paving,  Inc.. 

Procordia  AB,  American  Brands.  Inc.,  The  American  Tobacco  Company 

ITT  Corporation,  BICC  pic,  Sealectro  Corporation „ 

General  Electric  Company,  Artra  Group  Incorporated,  Ultrasonlx,  Inc 

B/S  Investments,  The  Allen  Group  Inc.,  The  Allen  Group  Inc . 


Lex  Service  PLC,  Campt>ell  Automotive  Group,  Inc.,  Campt>ell  Automotive  Group.  Inc , ~ — 

Johnson  Group  Cleaners  PLC.  Dryclean  U.S.A.,  Inc,  Dryclean  U.S.A.,  Inc 

MagneTek,  Inc.,  The  Ohio  Transformer  Corporation,  Ohio  Transformer  Corporation 

Fritz  n.  Kundrun.  Potiang  Iron  &  Steel  Co..  Ltd.,  Tanoma  Coal  Company,  Inc — 

Pnme  Motor  Inns.  Inc..  EG  Associates,  a  PA  limited  partnership  [LP.],  Luxury  Devek3pn>ent  Associates,  L.P - 

Prime  Motor  Inns,  Inc.,  ACP  Budget  Associates,  LP.,  Luxury  Oevek>pment  Associates.  L.P — 

Pnme  Motor  Inns,  Inc.,  1985  ACP  Budget  Associates,  LP.  1985  Luxury  DevehX)*Tient  Associates,  LP 

Pnme  Motor  Inns,  Inc.,  1986  ACP  Budget  Associates,  L.P..  1986  Luxury  Devek)pmenl  Associates,  LP - 

Bechtel  Investments,  Inc.,  Transco  Energy  Company,  Petro  Source  Corporatkxi. . 

Daimler-Benz  AG,  GouM,  Inc..  Gould.  Inc ~*™~ 

LEP  Group  PLC.  William  R.  Berkley,  The  National  Guardian  Corporatkxi. 

William  J.  Stoecker.  CNW  CorporatKm.  Douglas  Dynamk».  Inc - - 

Wind  Point  Partners  II,  LP.,  George  R.  Lees,  PBM  Industnes  Inc 

Leonard  Tow,  Voting  Trust  of  ttw  Providence  Journal  Company,  Mictuana  Metronet  Inc..  Soutti  B«nd  Metronet  Inc.. 

Marvin  Josephson,  Josephson  lntematk>nal  Inc..  Joseptison  Interrutional  lr>c...™™»™ — . ™, 

C.  Itoh  &  Co..  Ltd.,  Mazda  Motor  Corporation,  Mazda  Distntmtors  (West),  Inc.. 


Sumitomo  Corporation,  C.  Itoh  &  Co .  Ltd.,  Mazda  Motors  of  Amenca  (East),  lnc....» 
PacifiCorp.  Plack)  Oil  Company,  Blacklake  Pipeline  Company.. 


Sumitomo  Corporation,  Mazda  Motor  Corporation.  Mazda  Motors  of  America  (East),  Inc.. 
Ford  Motor  Company.  BDM  International,  Inc.,  BOM  International,  IrK . 

Ares-Serono  S.A..  Ttie  Proctor  &  Gamble  Company.  Baker  Instruments  Corporation 

C.  Itoh  a  Co.,  Ltd.,  Sumitomo  Corporation,  Mazda  Dtstnbutors  (West).  Inc ».«.... 

JWP  Inc.,  University  IrxJustnes,  Inc..  University  lr>dustnes,  Inc - 

Cromptom  &  Knowles  Corp..  Ingredient  Technotogy  Corp..  Ingredient  Tedmoiogy  Corp.... 

Siemens  Aktiengesellschaft  Burdick  Corporation,  Burdicfc  Corporation 

Pacific  Enterprises,  Payn  Save,  Inc.,  Payn  Save,  Inc 


88-1671 

06/01/88 

88-1500 

06/03/88 

88-1565 

06/03/88 

88-1579 

06/03/86 

88-1601 

06/03/88 

88-1631 

06/03/88 

68-1654 

06/06/88 

88-1657 

06/06/88 

86-1665 

06/06/88 

88-1673 

06/06/88 

68-1674 

06/06/88 

88-1675 

06/06/88 

88-1676 

06/06/88 

88-1693 

06/06/88 

88-1697 

06/06/88 

88-1698 

06/06/88 

88-1716 

06/06/88 

88-1719 

06/06/88 

88-1581 

06/07/88 

88-1706 

06/07/88 

88-1725 

06/07/88 

68-1726 

06/07/88 

88-1727 

06/07/88 

88-1730 

06/07/88 

88-1731 

06/07/88 

88-1734 

06/07/88 

88-1752 

06/07/88 

88-1623 

06/08/88 

88-1637 

06/08/88 

88-1616 

06/09/88 

88-1634 

06/09/88 

TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  060188  AND  062488— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Humana  Inc  ,  Maxicare  Health  Flans.  Inc.  MaxIcare  Kentucky.  Inc.  and  Maxicare  San  Antonio,  Inc _ „ 

AMted-Lyons  PLC,  River  Oaks  Agricorp.  River  Oaks  Agricorp 

Enron  Corp.,  Tesoro  Petroleum  Corporatnon,  Tesoro  Crude  Oil  Company 

Del  E  Wet)b  Corporation.  Nevada  Casino  Associates.  Limited  Partnership,  Nevada  Casino  Associates,  Limited  Partnership 

COI  Corp.,  James  Bronce  Henderson  Residuary  Toisl,  Detroit  Center  Tool,  Inc 

Dr  Michael  Otto,  Ger>eral  Mills.  Inc  .  Eddie  Bauer,  Inc 

Edward  P  Evans.  Macnullan.  Inc..  Macmillan  Information  Company.  Inc 

An  Nippon  Airways  Co .  Ltd .  La  Compagnie  Nationale  Air  France,  Tag-Arcon-Pioneer,  Ltd _ i 

Onset  Corporatioa  Momentum  Technologies.  Inc..  Momentum  Technologies.  Inc 

Budget  Rent  a  Car  Corporatwn,  Budget  Rent-A-Car  of  Washington-Oregon.  Inc..  Budget  Rem-A-Car  of  WashmgtonOregon.  Inc. 

Leonard  Tow  (Century  Communications  Corp ).  Billy  J  Parrott,  Roanoke  Valley  Cellular  Tetephono  Conparty 

Xerox  Corporation,  Oatacopy  Corporation,  Oatacopy  Corporatkxi „ 

Higtmess  Kosan  Co.,  Inc.,  Ronakl  L.  Fenolio,  Koko  Manna  Shopping  Center _ 

Cawsl  Corp..  Oxford  First  Corp.,  Oxford  First  Corp 

Harry  Weinberg,  Alexander  &  BaWwm,  Inc..  Alexander  &  Baldwin,  Inc „„ 

GenCorp  Inc.,  Bailey  Corporation,  Bailey  Manufacturing  Corporation „ 

Mr  Sumner  M.  Redstone,  WMS  Industnes,  Inc.,  WMS  Industnes.  Inc „ 

Sonat  Inc..  W.L  Sudderth,  SMK  Energy  Corp.  and  SMK  Resource  Co _ 

Sonat  Inc.,  Michael  H.  NeufeW,  SMK  Energy  Corporatk>n  and  SMK  Resource  Co _ _ 

Freeport-McMoRan  Irtc..  Tesoro  Petroleom  Corporation.  Tesoro  Petroleum  Corporation.. 

Heiten  H.  Hatt  Kenneth  M.  Hemian,  Jumbo  Food  Stores,  Inc „ 

Daishowa  Paper  Mfg.  Co.  Ltd..  Memll  &  Ring  Inc  .  Merrill  &  Ring  Inc 

MKhael  C.  Cameron  and  Karen  P  Cameron,  W  Galen  Weston.  Peter  J.  Schmitt  Co..  Inc . 


Amerada  Hess  Corporation,  PMNipc  Petroleum  Company,  Phillips  66  Natural  Gas  Company „ _ 

Daimter-eanz  AG.  AEG-Westinghouse  Transportsysteme  Beteiligungsgesells.  AEG-Weslinghouse  Transportsysteme  Beleiligungsge- 

seils. „._ 

Westingtwuse  Bectnc  Corporation.  AEG-Westinghouse  Transportsysteme  Beleiligun^gesells.  AEG-Weslinghouse  Transportsysteme 

Vodairi  Tadmologir  Coipofalion.  Isoetec  Communicaions.  Inc,  Isoelec  Communications.  Inc 


Foreal  Labofatoriea.  Inc.  E.I.  du  Pont  de  Nemours  and  Company.  E.I.  du  Pont  de  Nemours  and  Company.. 

Hirsctwwnn  Foundation.  PHH  Group,  inc..  PHH  Executive  A»  Fleet  Inc 

The  Broken  H«  Proprietary  Company  Limited,  The  Penn  Central  Cotpotation.  GuN  Energy  HohJing  Inc.. 

R.T  Hotdbigs  SA.  Alan  Bond.  Amber  Baking  Inc „ „ 

Wetteiau  Iwcotpewted.  SooH  B.  Laurans.  Scott  B.  Laurana _ _ 

XTRA  Corporatioa  Forsc«>  Corperakon,  Evans  Trailer  Leasing  Company.. 
Blocfcbuster  Entartainmeni  Corporatkxv  Maior  Video  Corp.,  kitajor  Video  Corp....- 

Caterpillar  Inc.,  Beima  Carter.  Carter  Mactiinery  Company.  Incorporated- 

Royal  Dutch  Patroteum  Company,  T  E.  Pawel.  Concord  Oil  Con^any _ „... 

Bear  Wand  TImbartanda  Co.  LP..  Pater  Kiewll  Sons'.  Inc.  KMI  Continental  Hvdwood.  Inc..  KM!  Cominenial.. 
RCS  lU,  a  bnilsd  partnership,  IMS  Holdings.  IMS  Holdings.. 


Sir  Run  Run  Shaw.  Grosvenor  Kaanapali  Associates.  Grosvenor  Kaan^Mli  Associates 

Sy  Syms.  Stanley  Blacker.  Stanley  Blacker.  Inc _ „ _ 

Beta  Partrters.  Martin  J.  Norton.  Norton  Enterprises,  Irtc 

Merv  Gri«in,  OonaM  Trump,  Reaorts  Iniamaiiontf,  Inc 

Donakl  J.  Trump.  Mary  GriNia  Resorts  Iniemalional  Inc 

Mew  Gridin.  Donald  A  Trump.  Resorts  Inlamalional.  loc 

The  Wan  Olsney  Company.  GenCorp  Inc.,  GTH-102,  lnc.„ 
PaciliCorp,  James  Hooker,  Ceres  Capipai  Corporation.. 


DyckartioN  AG.  Soulhdoam,  Inc.  Moore  McCormack  Resources.  Inc 

McOonneM  DouglaB  Coporatiort.  USFftG  Corporation.  Capital  Re  Corporation.. 

AMR  ConporaMoa  Wings  Wtest  Akiines.  Inc.  Wings  West  Airlines.  Inc 

imsoiaiowl  Paper  Company.  Tha  SaaNeid  Paper  Company.  The  SaaHekf  Paper  Company. 

AMR  OnponMoiv  tMngs  WeM  AMnas.  Inc.  Wings  West  Airtines.  lnc-.._ 

THORN  EMI  PLC.  Ths  Oram  Bumham  Lambert  Group  Inc.  FTS  Inooiporaled 

Daniel  J.  SuMwaa  Jack  U.  Oalton.  Kolpak  HoMings.  Inc 

Daniel  J.  Sullivan.  Hisham  Araim.  Holpak  Hohfings,  Inc.'. 


Lear  Siegter  HokCngs  Corp.,  Claiity  HoWings  Corp.,  AFG  Auto  Glass,  Inc 

Fleming  Companies,  Inc..  Bessemer  Securitias  Corporation,  American  Foodservice  Supply,  k>c 

PepsiCo,  Inc.,  Pepsi  Cola  Bonting  Company  ol  Annapolis,  Inc.,  Pepsi  Cola  BotUing  Company  ol  Annapolis.  Inc.. 

Sherman  C.  Vogal.  Ezra  and  Cedla  ZMcha:  c/o  linkxi  HoWings.  Inc.  Union  L  P  Gas  System.  Inc 

The  Renco  Group.  Inc.  The  LTV  Corporatkxi,  LTV  Steel  Corporation _ 

Fleming  Companias,  Inc.,  Pittoo  Associates  LP..  Makxie  &  Hyde,  Inc. !....„ 

Mow  Corporatkxi,  Atlantk;  RichfieM  Company,  Atlantic  Rk*lieW  Company. _ 

Atlantic  nichlleld  Company,  MobH  Corporatkxi,  Mobil  Producing  Texas  A  New  Mexico.  Inc 

Gulf + Western  Inc.,  Aetna  Life  and  Casually,  Aetna  Life  and  Casualty _ 

FIserv,  ITK.,  GLENFED.  Ir»c,  GESCO  Corporation ^ „ 


Arabian  Investment  Banking  Corporatkxi  (INVESTCORP)  E.C.,  E.P  Limited,  BVL  International  Limited ,. 

Nitto  Electric  Industrial  Co..  Ltd..  Avery  Intematkxtal  Corporatkxi,  Permacel , -. 

Horseshoe  Oub  Operating  Company,  Del  Wet*  Corporatkxi,  Del  Webb  Corporation .. .. 

Counsel  Corporation,  Wessex  Corporatkxi,  Wessex  Corporation „ .- 

SSM  Health  Cara.  Sisters  of  St  Francis.  Mt.  Vernon.  IH.,  Inc ,  Sisters  of  St  Francis.  Mt  Vemon.  III..  Inc 

Hany  S.  Flamming,  Wonnald  Inlamalional  Limited.  WomiaW  Se«ajrity.  Inc _..._ 

Evangelical  Health  Systems  Corporatkxi.  South  Chicago  Health  Care  Corporation,  South  Chnago  Health  Care  Corporation . 

Drake  HoWing  B.V..  BIW  Cable  Systems.  Inc.,  8IW  Cable  Systems,  Inc 

Ounavant  Enterprisas,  Inc,  Producers  HoWing  Ckxnpany,  Producers  HoWing  Company 

Ttie  First  Women's  Bank.  Ttie  Chase  Manhattan  Corporatkxi,  The  Cttase  Mantiattan  Bank,  NA 

Basler  Handels — GeseNsctiaft  AG.  Johnny  Appleseed's,  Inc.,  Johnny  Appleseed's.  Inc 

Klaua  J  Jacobs.  Rownlree  PtX.  Rowntree  PLC _ .„ „ 

The  Australian  Gas  Light  Company,  Alcorn  Intemalkxiat,  Inc.  Alcom  Intematkxial,  Inc 


PMNNo 


88-1642 
88-1661 
88-1668 
88-1688 
88-1692 
88-1702 
88-1710 
88-1717 
88-1729 
88-1564 
88-1567 
88-1624 
88-1740 
88-1757 
88-1778 
88-1625 
88-1645 
88-1744 
88-1747 
88-1787 
88-1663 
88-1737 
88-1774 
88-1641 

88-1695 

88-1696 

88-1715 

88-1756 

88-1773 

88-1681 

88-1686 

88-1681 

88-1714 

88-1768 

88-1771 

88-1775 

88-1791 

88-1798 

88-1799 

88-1801 

88-1813 

88-1826 

88-1829 

88-1855 

88-1527 

88-1667 

88-1776 

88-1816 

88-1819 

88-1820 

88-1822 

88-1835 

88-1841 

88-1842 

88-1699 

88-1720 

88-1733 

88-1739 

88-1754 

88-1764 

88-1782 

88-1783 

88-1732 

88-1749 

88-1751 

88-1763 

88-1815 

88-1833 

88-1694 

88-1762 

88-1767 

88-1800 

88-1708 

88-1772 

88-1785 

88-1817 

88-1865 


06/09/88 
06/09/88 
06/09/88 
06/09/88 
06/09/88 
06/09/88 
06/09/88 
06/09/88 
06/09/88 
06/10/88 
06/10/88 
06/10/88 
06/10/88 
06/10/88 
06/10/88 
06/14/88 
06/14/88 
06/14/88 
06/14/68 
06/14/88 
06/15/88 
06/15/88 
06/15/88 
06/16/88 

06/16/88 

06/16/88 
06/16/86 
06/16/88 
06/16/88 
06/17/88 
06/17/88 
06/17/88 
06/17/88 
06/17/88 
06/17/88 
06/17/88 
06/17/88 
06/17/88 
06/17/88 
06/17/88 
06/17/88 
06/17/88 
06/17/88 
06/17/88 
06/19/88 
06/19/88 
06/20/88 
06/20/88 
06/20/88 
06/20/88 
06/20/88 
06/20/88 
06/20/88 
06/20/88 
06/21/88 
06/21/88 
06/21/88 
06/?1/88 
06/21/88 
06/21/88 
06/21/88 
06/21/88 
06/22/88 
06/22/88 
06/22/88 
06/22/88 
06/22/88 
06/22/88 
06/23/88 
06/23/88 
06/23/88 
06/23/88 
06/24/88 
06/24/88 
06/24/88 
06/24/86 
06/24/88 
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Transactions  Granted  Early  Termination  Between:  060188  and  062488— Continued 


Name  o»  acquiring  person,  name  o«  acquired  person,  name  ol  acquired  entity 


OXOCO.  Inc.,  Amtac.  Inc.,  Amfac  DistntHition  Corporation 

RCK  HoWtngs,  Ltd..  Jacob  Krauszer.  Dairy  Stores.  Inc 

Bertram  R  Firestone.  The  McKnight  Foundabon.  Catder  Race  Course,  tnc 


PMNNo. 


68-1869 
88-1888 
88-1904 


Date 
terminated 


06/24/88 
06/24/88 
06/24/88 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact 
Representative.  Premerger  Notification 
Ofnce.  Bureau  of  Competition.  Room 
301,  Federal  Trade  Commission, 
Washington.  DC  20580,  (202)  326-3100. 

By  direction  of  the  Commission. 

Benlamln  I.  Berman. 

Acting  Secretary. 

|FR  Doc.  88-  Filed  7-1-88;  8:45  am| 

MUING  CODE  67S(MI1-M 


GENERAL  SERVICES 
ADMINISTRATION 

Advisory  Committee  on  the  FTS2000 
Procurement;  Closed  Meeting 

Notice  is  hereby  given  that  the 
General  Services  Administration  (GSA) 
Advisory  Committee  on  the  FTS2000 
Procurement  will  meet  on  July  15, 1988, 
from  9:00  a.m.  to  3:30  p.m.,  in  the  board 
room  of  the  MITRE  Corporation,  7525 
Colshire  Drive,  McLean.  VA  22109.  The 
agenda  will  relate  to  (1)  competitive 
range  recommendations;  (2)  current 
status  including  the  results  of  the 
operational  capability  demonstrations; 
and  (3)  negotiation  issues  and  strategy. 

The  entire  meeting  will  be  closed  to 
the  public  because  procurement 
sensitive  matters,  especially  the  initial 
evaluations  of  vendor  proposals  and  the 
negotiation  issues  and  strategy  will  be 
discussed.  The  exemptions  for  closing 
the  meeting  are  cited  in  5  U.S.C. 
552b(c)(4]  and  (91(0)  (Government  in  the 
Sunshine  Act). 

Questions  regarding  this  meeting 
should  be  directed  to  John  |.  Landers 
(202)  523-5308. 

Dated:  |une  22, 1988. 
John  |.  Landers. 

Director,  Office  of  Administration. 
Information  Resources  Management  Service. 
[FR  Doc.  88-14949  Filed  7-1-88;  8:45  am) 
MLLIfM  COOC  MaO-SN-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  88N-024S1 

Drug  Export;  Platinol  AQ  Injection  1 
mg/1  ml  (Cisplatin) 

aoency:  Food  and  Drug  Administration. 
action:  Notice.  

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Bristol-Myers  Co.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Platinol  AQ 
injection  one  milligram  per  one  milliliter 
(1  mg/1  ml)  (Cisplatin)  to  Canada. 
ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA-305). 
Food  and  Drug  Administration,  Rm.  ♦- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT. 

Rudolf  Apodaca,  Division  of  Drug 
Labeling  Compliance  (HFD-310),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  29857,  301-295- 
8063. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
9»-«60)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  uf  (he  filing  of  an 
application  for  export  to  facilitate  public 


participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Bristol-Myers  Co..  345  Park  Ave..  New 
York.  NY  10154,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
drug  Platinol  AQ  injection  1  mg/1  mL 
(Cisplatin),  to  Canada.  The  product  is 
for  human  use  in  the  treatment  of 
cancer.  The  application  was  received 
and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  June  15, 
1988,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  acL 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  July  15. 1988,  and 
to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L  99-660  (21  U.S.C.  382))  ajid  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  June  16. 1968. 
Sammie  R.  Young. 

Deputy  Director,  Office  ofCompHance, 
Center  for  Drug  Evaluation  and  Research. 
|FR  Doc.  88-15006  Filed  7-1-88;  8:45  am) 
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National  inatitutee  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Environmental  Health 
Sciences  Review  Committee;  Meeting 

Pursuant  to  Pub.  L  92^163.  notice  is 
hereby  given  of  the  meeting  of  the 
Environmental  Health  Sciences  Review 
Committee  on  July  2S-28.  in  Building  18 


Conference  Room.  North  Campus. 
NIEHS,  Research  Triangle  Park,  North 
Carolina.  This  meeting  will  be  open  to 
the  public  on  July  25  from  9  a.m.  to 
approximately  10:30  a.m.  for  general 
discussion.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  section  10(d)  of  Pub. 
L.  92-463,  the  meeting  will  be  closed  to 
the  public  on  July  25,  from  10:30  a.m.  to 
adjournment  on  July  26.  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications  and  contract 
proposals.  These  applications  and 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Drs.  John  Braun  or  Carol  Shreffler. 
Executive  Secretaries.  Environmental 
Health  Sciences  Review  Committee. 
National  Institute  of  Environmental 
Health  Sciences.  National  Institutes  of 
Health.  P.O.  Box  12233.  Research 
Triangle  Park.  North  Carolina  27709. 
(telephone  919-541-7826).  will  provide 
summaries  of  meetings  and  rosters  of 
committee  members. 

(Cdtulog  of  Federal  Domestic  Assistunce 
Program  Nos.  13.112.  Characterization  of 
Environmental  Health  Hazards:  13.113. 
Biological  Response  to  Environmental  Health 
Hazards:  13.114.  Applied  Toxicological 
Research  and  Testing:  13.115.  Biometry  and 
Risk  Estimation:  13.894.  Resource  and 
Manpower  Development.  National  Institutes 
of  Health  I 

Dated:  June  24. 1988. 
Betty  |.  Beveridge. 

Committee  Mana}:ement  Officer.  NIH. 
|FR  Doc.  88-15000  Filed  7-1-88: 8:45  amj 
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Public  Health  Service 

National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  2-Amino-5-Nitrophenol 

The  HHS'  National  Toxicology 
Program  today  announces  the 
availability  of  the  Technical  Report 
describing  the  toxicology  and 
carcinogenesis  studies  of  2-amino-5- 
nitrophenol.  a  coloring  component  in 
semi-permanent  hair  dyes  that  produces 
red  and  gold/blond  shades.  2-Amino-5- 
nitrophenol  has  also  been  used  in  the 
manufacture  of  C.I.  Solvent  Red  6.  an 


azo  dye  for  synthetic  resins,  lacquers, 
and  wood  stains. 

Two-year  toxicology  and 
carcinogenesis  studies  were  conducted 
by  administering  2-amino-5-nitrophenol 
(98%  pure)  by  gavage  in  corn  oil  5  days 
per  week  to  groups  of  F344/N  rats  and 
B6C3Fi  mice  of  each  sex  in  16-day,  13- 
week  and  2-year  studies.  In  the  2-year 
studies,  male  and  female  rats  were  given 
doses  of  0. 100,  or  200  mg/kg  and  male 
and  female  mice  were  given  doses  of  0. 
400.  or  800  mg/kg. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  some 
evidence  of  carcinogenic  activity'  for 
male  F344/N  rats  that  received  100  mg/ 
kg  2-amino-5-nitrophenol,  as  shown  by 
the  increased  incidence  of  acinar  cell 
adenomas  of  the  pancreas.  Reduced 
sur\ival  of  male  F344/N  rats  that 
received  200  mg/kg  decreased  the 
sensitivity  of  this  group  for  detecting  a 
carcinogenic  response.  There  was  no 
evidence  of  carcinogenic  activity  for 
female  rats  that  received  100  or  200  mg/ 
kg  per  day.  Marginally  increased 
incidences  of  preputial  or  clitoral  gland 
adenomas  or  carcinomas  (combined) 
occurred  in  male  and  female  F344/N 
rats  administered  200  mg/kg  2-amino-5- 
nitrophenol.  There  was  no  evidence  of 
carcinogenic  activity  for  B6C3Fi  mice 
that  received  400  mg/kg  2-amino-5- 
nitrophenol;  reduced  survival  of  B6C3Fi 
mice  that  received  800  mg/kg  caused 
this  group  to  be  considered  inadequate 
for  detecting  a  carcinogenic  response. 

The  Study  Scientists  for  this  bioassay 
is  Dr.  R.  Irwin.  Questions  or  comments 
about  the  contents  of  this  technical 
report  should  be  directed  to  Dr.  Irwin  at 
P.O.  Box  12233.  Research  Triangle  Park. 
NC  27709  or  telephone  (919)  541-3340; 
FTS:  629-3340. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  2-Amino-5- 
Nitrophenol  in  F344/N  Rats  and  B6C3Fi 
Mice  (Gavage  Studies)  (TR  334)  are 
available  without  charge  from  the  NTP 
Public  Information  Office,  MD  B2-04, 
P.O.  Box  12233.  Research  Triangle  Park. 
NC  27709.  Telephone  (919)  541-3991: 
FTS:  629-3991. 

Dated:  ]une  22. 1988. 
Da\id  P.  Rail. 
Director 
(FR  Doc.  88-15001  Filed  7-1-88:  8:45  amj 
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'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  actrx'ity  to  summarize  the  strength  of 
evidence  of  carcinogenicity  obser\'ed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  obser\-able  effect  ("no  evidence"), 
and  one  category  for  studies  thai  cannot  be 
evaluated  t>ecause  of  major  flaws  ("inadequate 
study"). 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  1,2-Epoxybutane 

The  HHS"  National  Toxicology 
Program  today  announces  the 
availability  of  the  Technical  Report 
describing  the  toxicology  and 
carcinogenesis  studies  of  1.2- 
epoxybutane,  used  primarily  as  a 
stabilizer  in  chlorinated  hydrocarbon 
solvents  (e.g.,  1.1.1-trichloroethane. 
trichloroethylene.  and  dichloromelhane). 

Toxicology  and  carcinogenesis  studies 
of  1,2-epoxybutane  were  conducted  by 
exposing  groups  of  50  animals  per 
species  and  sex  to  the  chemical  by 
inhalation  6  hours  per  day,  5  days  per 
week.  Rats  were  exposed  at 
concentrations  of  0,  200,  or  400  ppm  for 
103  weeks  and  mice  at  0.  50,  or  100  ppm 
for  102  weeks. 

Under  the  conditions  of  these  2-year 
inhalation  studies,  there  were  clear 
evidence  of  carcinogenic  activity'  of  1,2- 
epoxybutane  for  male  F344/N  rats,  as 
shown  by  an  increased  incidence  of 
papillary  adenomas  of  the  nasal  cavity, 
alveolar/bronchiolar  carcinomas,  and 
alveolar/bronchiolar  adenomas  or 
carcinomas  (combined).  There  was 
equivocal  evidence  of  carcinogenic 
activity  for  female  F344/N  rats,  as 
shown  by  the  presence  of  papillary 
adenomas  of  the  nasal  cavity.  There 
was  no  evidence  of  carcinogenic  activity 
for  male  or  female  B6C3Fi  mice  exposed 
at  50  or  100  ppm.  1,2-Epoxybutane 
exposure  was  associated  with 
adenomatous  hyperplasia  and 
inflammatory  lesions  of  the  nasal  cavity 
in  rats  and  inflammatory  lesions  of  the 
nasal  cavity  in  mice. 

The  study  scientist  for  this  bioassay  is 
Dr.  June  Dunnick.  Questions  or 
comments  about  the  contents  of  this 
Technical  Report  should  be  directed  to 
Dr.  Dunnick  at  P.O.  Box  12233.  Research 
Triangle  Park.  NC  27709  or  telephone 
(919)  541-4811;  FTS:  629-4811. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  1.2- 
Epoxybutane  in  F344/N  Rats  and 
B6C3F,  Mice  (Inhalation  Studies)  (TR 
329)  are  available  without  charge  from 
the  NTP  Public  Information  Office.  MD 
B2-04.  P.O.  Box  12233.  Research 


'  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  to  summarize  the  strength  of 
evidence  of  carcinogenicity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"):  one  calegor)  for 
uncertain  findings  ("equivocal  evidence"):  one 
category  for  no  observ'able  effect  ("no  evidence"); 
and  one  categor)'  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"). 
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Triangle  Park,  NC  27709.  Telephone: 
(919)  541-3991;  FTS:  629-3991. 

Dated:  |une  22. 1988. 
David  P.  Rail, 
Director. 
|FR  Doc.  88-15002  Piled  7-1-88;  8:45  am) 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carclnogenesia 
Studies  of  Trictiloroethylene 

The  HHS'  National  Toxicology 
Program  today  announces  the 
availability  of  the  Technical  Report 
describing  the  toxicology  and 
carcinogenesis  studies  of 
trichloroethylene,  an  industrial  solvent 
used  primarily  for  vapor  degreasing  and 
cold  cleaning  of  fabricated  metal  parts. 

Toxicology  and  carcinogenesis  studies 
were  conducted  by  administering 
tricholoroethylene  (more  than  99%  pure, 
stabilized  with  8  ppm  diisopropylamine) 
in  com  oil  by  gavage  at  doses  of  0,  500. 
or  1,000  mg/kg  per  day,  5  days  per  week, 
for  103  weeks  to  groups  of  50  male  and 
50  female  ACI,  August,  Marshall,  and 
Osborne-Mendel  rats. 

Under  the  conditions  of  these  2-year 
gavage  studies  of  trichloroethylene  in 
male  and  female  ACI,  August,  Marshall, 
and  Osborne-Mendel  rats, 
trichloroethylene  administration  caused 
renal  tubular  cell  cytomegaly  and  toxic 
nephropathy  in  both  sexes  of  the  four 
strains.  However,  these  are  considered 
to  be  inadequate  studies  of  carcinogenic 
activity  '  because  of  chemically  induced 
toxicity,  reduced  survival,  and 
deficiencies  in  the  conduct  of  the 
studies.  Despite  these  limitations, 
tubular  cell  neoplasms  of  the  kidney 
were  observed  in  rats  exposed  to 
trichloroethylene  and  interstitial  cell 
neoplasms  of  the  testis  were  observed  in 
Marshall  rats  exposed  to 
trichloroethylene. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Trichloroethylene  in  Four  Strains  of  Rats 
(ACI.  August,  Marshall,  Osborne- 
Mendel)  (Gavage  Studies)  (TR  273)  are 
available  without  charge  from  NTP 
Public  information  Office.  MD  B2-04. 
P.O.  Box  12233.  Research  Triangle  Park. 


'  The  NTP  uiies  five  catefiories  of  evidence  of 
carcinoRenic  activity  to  summarize  the  strength  of 
the  evidence  of  carcinogenicity  ol>served  in  each 
animal  study;  two  categories  for  positive  rasults 
("clear  evidence"  and  "•ome  evidence");  one 
category  for  uncertain  findings  ("equivocal 
evidence");  one  category  for  no  observable  effects 
("no  evidence");  and  one  category  for  experiments 
which  cannot  be  evaluated  because  of  major  flaws 
("iniidiMjualn  study"). 


NC  27709.  Telephone:  (919)  541-3991; 
FTS:  629-3991. 

Date:  June  22. 1988. 
David  P.  RaU. 
Director. 
(PR  Doc.  88-15003  Filed  7-1-88: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Seminole  Indian  l.and  Claims 
Settlement  Act  of  1M7:  Validation  of 
Settlement  Agreement 

June  27. 1968 

AOENCy:  Bureau  of  Indian  Affairs, 

interior. 

action:  Notice  of  findings  and 

publication  of  settlement  agreement. 

summary:  Notice  is  hereby  given  that 
the  events  enumerated  in  section  4(b)  of 
the  Seminole  Indian  Land  Claims 
Settlement  Act  of  1987.  Pub.  L  100-228. 
have  occurred.  This  notice,  and  the 
publication  of  the  Settlement  Agreement 
included  herein,  are  required  by  section 
5(a)(2)  of  the  Act. 

OATC:  Any  action  by  an  "Indian,  Indian 
nation,  or  tribe  of  Indians,  other  than  the 
Seminole  Tribe  *  *  *".  whose  claims 
are  extinguished  hereby,  will  be  barred 
unless  filed  in  the  United  States  District 
Court  for  the  Southern  District  of  Florida 
by  July  5, 1989. 

FOR  FURTHER  INFORMATKW  CONTACT. 
Stan  Webb.  Bureau  of  Indian  Affairs. 
Division  of  Real  Estate  Services,  1951 
Constitution  Avenue  NW..  Washington. 
DC  20245,  Telephone:  (202)  343-2951. 
SUPPLEMENTARY  INFORMATION:  The 
Seminole  Indian  Land  Claims  Settlement 
Act  of  1987,  Pub.  L  100-228,  was 
enacted  to  implement  the  following 
Settlement  Agreement,  which  was 
executed  on  October  29, 1987,  by 
representatives  of  the  Seminole  Tribe  of 
Indians  of  Florida,  the  State  of  IHorida, 
and  the  South  Florida  Water 
Management  District. 

Settlement  Agreement 

It  is  hereby  stipulated  and  agreed  between 
the  parties  that  the  above-entitled  case  shall 
be  settled  in  accordance  vvith  the  terms  of 
this  Settlement  Agreement  (hereafter  referred 
to  as  the  "Agreement")  and  upon  its  approval 
by  the  Court.  Por  the  purpose  of  this 
Agreement,  the  parties  shall  l>e  named  and 
defined  as  follows: 

Plaintiff,  the  Seminole  Tribe  of  Indians  of 
Florida  (hereafter  referred  to  as  the  "Tribe") 
is  recognized  by  the  State  of  Florida, 
pursuant  to  Chapter  285.  Florida  Statutes,  and 
is  an  Indian  tribe  recognized  by  the  United 
States  and  organized  under  the  Indian 
Reorganization  Act  of  1934.  25  U.S.C.  478. 


with  a  constitution  and  bylaws  approved  by 
the  Secretary  of  the  Interior  pursuant  to  that 
Act.  The  Tribe  approves  this  Agreement 
through  its  duly  recognized  and  authorized 
Tribal  Council,  and  its  approval  of  this 
Agreement  will  bind  the  Tribe  and  any 
predecessor  or  successor  in  interest  and  all 
members  thereof. 

The  State  of  Florida  (hereafter  referred  to 
as  the  "State")  approves  this  Agreement 
throught  the  Governor  and  Cabinet  as  the 
Board  of  Trustees  of  the  International 
Improvement  Trust  Fund  and  as  head  of  the 
Department  of  Natural  Resources. 

The  South  Florida  Water  Management 
District  (hereafter  referred  to  as  the 
"District")  approves  this  Agreement  through 
action  by  its  Governing  Board. 

The  term  "lands  or  natural  resources,"  at 
used  in  this  Agreement,  shall  mean  any  real 
property  or  natural  resources,  or  any  interest 
in  or  right  involving  any  real  property  or 
natural  resource,  including  but  not  limited  to 
minerals  and  mineral  rights,  timber  and 
timber  rights,  water  and  water  rights,  and 
rights  to  hunt  and  Tish. 

Witnesseth 

Whereas,  the  parties  recognize  that  a 
settlement  of  this  litigation  could  not  have 
been  reached  unless  the  Agreement  included 
an  extinguishment  of  any  and  all  outstanding 
or  potential  claims  the  Tribe  might  have 
against  the  State,  with  the  exception  of  the 
right-of-way  claim  involving  Highway  441 
across  the  Seminole  Hollywood  (Dania) 
Reservation,  which  may  have  arisen  at 
anytime  prior  to  the  effective  date  of  this 
Agreement:  and 

Whereas,  the  parties  further  recognize  that 
implementation  of  this  settlement  will  require 
action  by  the  Congress  of  the  United  States 
and  the  Legislature  of  the  State:  and 

Whereas,  it  is  the  intent  of  this  Agreement 
to  resolve  all  outstanding  disputes  and 
differences  between  the  State,  the  District 
and  the  Tribe,  and,  in  particular,  to  extinguish 
all  claims  presently  in  existence  or  arising 
out  of  any  previous  actions,  inactions,  or 
duties  of  the  State  or  the  District,  with  the 
exception  of  the  Highway  441  claim 
mentioned  alMve,  so  that  the  future  relations 
between  the  State,  its  citizens,  the  District 
and  the  Tribe  will  be  one  of  harmony, 
cooperation,  friendship  and  peace:  and 

Whereas,  the  parties  further  recognize  that 
if,  for  any  reason,  the  Agreement  fails  to 
become  final  and  binding,  the  Tribe  shall 
have  the  right  to  reassert  its  land  claims,  to 
■   renew  its  objection  to  the  Modified  Hendry 
County  Plan,  to  again  enjoy  full  use  and 
possession  of  the  approximately  six  sections 
of  Seminole  State  Reservation  land  north  of 
the  southern  boundary  of  the  L-4  works  and 
the  approximately  14.720  acres  within 
Conservation  Area  3 A.  and  further  that  the 
State  and  the  District  shall  retain  all  their 
defenses  in  the  lawsuit  Seminole  Tribe  of 
Indians  of  Florida  v.  Stale  of  Florida,  et  ai. 
described  herein  lielow. 

Now  therefore,  the  Seminole  Tribe,  the 
State  of  Florida,  and  the  South  Florida  Water 
Management  District  stipulate  and  agree  as 
follows: 
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1.  The  parties  agree  that  upon  the  effective 
date  of  this  Agreement,  the  lawsuit  filed  in 
1978  by  the  Tritie.  styled  Seminole  Tribe  of 
Indians  of  Florida  v.  State  of  Florida,  et  al.. 
Case  No.  78-611ft-CIV.-NCR.  shall  be 
dismissed  with  prejudice  to  the  Plaintiff  upon 
the  joint  motion  of  the  parties  hereto.  No 
appc<iJ  or  review  is  to  be  sought  by  any  of  the 
parties. 

2.  Effective  Date.  This  Agreement  shall  not 
become  final  and  shall  be  without  any 
binding  force  or  effect  until: 

a.  The  Tribe  and  the  District  have 
executed  the  Escrow  Agreement  attached 
hereto  as  Exhibit  A  in  order  to  place 
$4,500,000  in  funds  into  escrow. 

b.  The  following  two  events  have  occurred: 

(1)  The  Tribe  has  executed  the  sales 
agreement  attached  hereto  as  Exhibit  B. 
offering  to  sell  to  the  State  all  of  its  state 
reservation  lands  north  of  the  south  boundary 
of  the  IrA  works  (approximately  six  section). 
The  sale  price  shall  be  either  two  million 
dollars  ($2,000,000):  or,  if  these  lands  are 
determined  to  contain  more  than  3,840  acres, 
the  price  shall  be  the  greater  of  two  million 
dollars  ($2,000,000)  or  the  average  of  the 
State's  land  appraisal  price  computed  on  a 
per  acre  basis  multiplied  by  the  number  of 
acres  in  the  approximate  six  sections 
described  hereint>elow  at  paragraph  4(d):  and 

(2)  The  Slate  has  accepted  the  offer 
pursuant  to  the  terms  set  out  in  the  sales 
agreement. 

c.  The  United  States  Congress  enacts 
appropriate  legislation,  which:  (1)  Approves 
the  conveyances  to  be  made  or  recognized  by 
the  Tribe  pursuant  to  this  Settlement 
Agreement:  (2)  provides  for  the 
extinguishment  of  the  claims  of  the  Tribe  to 
lands  or  natural  resources  in  Florida,  as 
specified  in  this  Agreement:  (3)  approves  the 
water  rights  compact  between  the  Tribe,  the 
State  and  the  District  with  respect  to 
Seminole  tribal  water  rights,  surface  water 
management  and  related  developmental  and 
environmental  considerations  to  be  attached 
hereto  as  Exhibit  C;  and  (4)  directs  the 
transfer  to  the  United  States  in  trust  for  the 
Tribe  as  an  Indian  Reservation  those  portions 
of  the  Seminole  Reservation  established 
under  the  provisions  of  Chapter  285.  Florida 
Statutes,  remaining  in  the  Tribe's  beneficial 
ownership  after  implementation  of  this 
Agreement.  A  draft  of  this  proposed  federal 
legislation  which  reflects  the  intentions  of  the 
parties  is  to  be  attached  hereto  as  Exhibit  D. 
It  is  understood  that  the  provisions  of  the 
draft  bill,  reflecting  the  regulatory  concerns 
of  the  State  and  the  District,  shall  be  part  of 
any  transfer  of  Seminole  tribal  lands  into 
federal  trust,  unless  otherwise  agreed  by  the 
parties. 

d.  The  State  enacts  appropriate  legislation 
providing  for  the  approval  and 
implementation  of  this  Agreement.  A  draft  of 
this  proposed  state  legislation,  which  reflects 
the  intentions  of  the  parties,  is  attached 
hereto  as  Exhibit  E. 

e.  The  Tribe,  the  District  and  the  State 
renter  into  a  Water  Rights  Compact  (Exhibit 
C)  which:  (1)  Commits  the  Tribe  to  follow  the 
essential  principles  of  the  state  water  rights 
system  as  presently  codified  in  Chapter  373: 
Florida  Statutes  and  the  rules  of  the  District: 
(2)  creates  alternative  water  rights  in  the 


Tribe  as  described  in  said  Water  Rights 
Compact,  replacing  the  Federal  water  rights 
presently  asserted  by  the  Tribe;  (3)  provides 
a  mechanism  for  resolving  conflicts  between 
the  Tribe,  the  State  and  other  water  users 
without  litigation:  (4)  allows  the  Tribe  to 
engage  in  reasonable  development  of  its 
federal  reservations  and  avoids  penalizing 
the  Tribe  for  not  heretofore  participating  in 
the  State's  permit  system  codified  in  Chapter 
373.  Florida  Statutes:  and  (5)  provides 
essential  protection  for  endangered  wetlands 
within  reservation  boundaries. 

This  Agreement  shall  become  effective  as 
of  the  signing  of  the  Agreement  by  the  last  of 
the  parties  to  execute  upon  the  effective  date 
of  the  above-described  federal  legislation,  the 
effective  date  of  the  above-described  state 
legislation,  the  effective  date  of  the  above- 
described  Water  Rights  Compact  or  the  date 
of  the  approval  of  this  Agreement  and 
dismissal  of  the  lawsuit  described  in 
paragraph  1  by  the  Couri.  whichever  last 
occurs. 

3.  Cooperation  of  Parties.  The  parties 
agree  to  cooperate  fully  in  requesting  and 
supporting  passage  by  the  United  States 
Congress  and  the  Florida  Legislature  of  the 
statutes  described  in  paragraph  2.  above. 

The  parties  also  agree  that  further 
proceedings  in  this  lawsuit  shall  be  stayed 
while  the  settlement  is  pending,  provided, 
however,  that  this  stay  shall  terminate  on 
December  31, 1987,  or  earlier  if  the  Court 
determines  that  favorable  action  by  either 
Congress  or  the  Legislature  within  a 
reasonable  time  does  not  seem  likely. 

4.  Commitments  of  the  Tribe.  The  Tribe 
agrees: 

a.  To  the  extinguishment  of  any  right,  title, 
interest,  or  claim  the  Tribe  may  now  posses 
in  any  public  or  private  lands  or  natural 
resources  in  Florida,  other  than  hunting, 
fishing,  trapping  and  frogging  rights  conferred 
by  state  law,  and  certain  "excepted  interests" 
consisting  of: 

(1)  The  Seminole  West  Big  Cypress, 
Brighton  and  Hollywood  (Dania)  Federal 
Reservations,  the  lands  of  which  are  held  in 
trust  for  the  Tribe  by  the  United  States,  as 
recognized  and  described  in  the  records  of 
the  Bureau  of  Indian  Affairs.  United  States 
Department  of  the  Interior.  It  is  understood 
that  there  are  minor  problems  as  to  the  exact 
status  of  title  of  certain  tribal  lands  within 
the  aforementioned  Seminole  Federal 
Reservations.  Nothing  in  this  Agreement  is 
intended  to  alter  the  status  of  title  of  any 
lands  within  or  adjacent  to  said  reservations: 
(2)  all  lands  purchased  by  or  donated  to  the 
Tribe  which  are  held  in  fee  by  the  Tribe  or  a 
corporation  wholly  owned  by  the  Tribe  or  in 
trust  by  the  United  States  for  the  benefit  of 
the  Tribe:  (3)  those  portions  of  the  state 
reservation  established  under  the  provisions 
of  Chapter  285.  Florida  Statutes,  which  are  to 
be  transferred  to  the  United  States  in  trust  for 
the  Tribe  as  an  Indian  Reservation  pursuant 
to  this  Agreement;  (4)  rights  recognized  in  the 
Tribe  in  the  Everglades  National  Park 
pursuant  to  16  U.S.C.  410(b).  and  in  the  Big 
Cypress  National  Preserve  pursuant  to  16 
U.S.C.  698(j)(k)  and  in  the  Big  Cypress  area 
pursuant  to  Section  380.055  Florida  Statutes: 
and  (5)  the  non-exclusive  right  of  the  Tribe  to 
hunt.  trap,  fish  and  frog  in  those  portions  of 


the  Seminole  State  Reservation  being 
transferred  to  the  State  under  subsection  e  of 
this  paragraph.  The  Tribe  also  agrees  to  the 
extinguishment  of  any  and  all  claims  which 
the  tribe  may  have  other  than  the  foregoing 
"expected  interests"  involving  lands  or 
natural  resources  in  the  Slate  arising  at  any 
time  prior  to  the  effective  date  of  this 
Agreement:  provided,  however,  that  nothing 
in  this  Agreement  or  otherwise  shall  be 
construed  as  extinguishing  any  right,  title, 
interest,  or  claim  to  lands  or  natural 
resources  in  the  State  based  on  use  and 
occupancy  or  acquired  under  fedeal  or  stale 
law  by  any  individual  Indian  which  is  not 
derived  from,  or  through  the  Trit>e.  its 
predecessor  or  predecessors  in  interest,  or 
some  other  American  Indian  Tribe.  Further, 
that  nothing  herein  shall  be  construed  to  limit 
the  right  of  the  Tribe  to  convey  interests  in 
any  of  the  excpeted  lands  listed  in  this 
subsection  to  tribal  members.  The  rights, 
titles,  intersts  and  claims  outside  the 
"excepted  interests"  with  are  being 
extinguished  or  waived  by  the  Tribe;  include, 
but  are  not  limited  to: 

(i)  Any  and  all  claims  the  Tribe  might  have 
to  any  public  or  private  lands  or  natural 
resources  in  Florida  which  are  based  upon 
claims  of  aboriginal  title: 

(ii)  Any  and  all  other  claims  the  Tribe 
might  have  to  any  public  or  private  lands  or 
natural  resources  in  Florida;  such  as  claims 
or  rights  based  on  executive  order  or 
recognized  title,  including  but  not  fimited  to: 
(a)  Any  claims  the  Tribe  might  have  to  all  or 
any  part  of  the  approximately  five  million 
(5.000.000)  acres  of  lands  allegedly  set  aside 
in  Florida  for  use  and  benefit  of  the  Seminole 
Indian  Nation,  including  the  Tribe,  during  the 
period  1839-1845.  or  at  any  other  date,  by 
Executive  Order  of  the  United  States 
Government,  commonly  known  as  the 
"Macomb"  Reservation  Area:  (b)  any  claim 
based  upon  the  grant  and  withdrawal  of  title 
to  the  State  Indian  Reser\-ation  in  Monroe 
County,  specifically  returned  to  the  State  by 
Section  285.06.  Florida  Statutes;  and  (c)  any 
claim  based  upon  the  alleged  grant  of  a 
license  to  Seminole  Indians  residing  in 
Florida  by  the  Board  of  Commissioners  of 
Slate  Institutions  on  April  5.  I960; 

b.  To  the  extinguishment  of  any  and  all 
other  claims,  without  regard  to  the  "expected 
interests"  specified  at>ove  in  paragraph  4a. 
related  to  the  following  matters: 

(1)  Any  and  all  claims  arising  out  of  any 
alleged  breach  of  fiduciary  relationship 
between  the  Tribe  and  the  State,  acting  in  a 
capacity  as  trustee  for  the  Tribe,  arising  out 
of  any  actions  or  inactions  by  the  State  prior 
to  the  date  this  Agreement  is  executed  by  the 
parties: 

(2)  Any  and  all  claims  against  the  State,  the 
District  or  its  predecessor,  the  Central  and 
South  Florida  Flood  Control  District,  for 
trespass  damages  or  use  and  occupancy  of 
any  lands  or  natural  resources  in  the  State 
occurring  prior  to  the  effective  date  of  this 
Agreement  with  the  exception  of  the 
Highway  441  right-of-way  claim  mentioned 
above: 

(3)  Any  and  all  other  claims  against  the 
Stale  and  the  District,  or  its  predecessor,  the 
Central  and  South  Florida  Flood  Control 
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District,  arising  out  of  any  actions  or 
inactions  by  the  State  or  the  District  in 
re)]ulating  the  use,  flow,  management  or 
storage  of  water,  including  the  construction 
of  canals  and  levees,  at  any  lime  prior  to  the 
effective  date  of  this  Agreement; 

(4)  Any  and  all  other  claims  by  the  Tribe 
aguinst  the  Slate  and  the  District  related  to 
any  of  the  matters  listed  in  this  paragraph  4b 
and  in  paragraphs  4a(l)  and  (2)  above,  or 
arising  out  of  any  actions  or  inactions 
whdisoever  by  the  State,  or  the  District, 
including  but  not  limited  to  real  property,  tort, 
tax,  contract,  or  constitutional  claims  prior  to 
the  dale  this  Agreement  is  executed  by  the 
parties  with  the  exception  or  the  Highway 
441  right-of-way  claim  mentioned  above. 

c.  To  withdraw  its  pending  request  for  a 
public  hearing  by  the  Corps  of  Engineers  on 
the  Modifled  Hendry  County  Plan  and  cease 
all  opposition  to  any  approval  required 
thereof,  including  but  not  limited  to  approval 
by  the  Corps  of  Engineers. 

d.  Take  necessary  steps  for  conveyance  to 
the  Slate  of  the  Tribe's  lands  in  Palm  Beach 
and  Broward  Counties,  north  of  the  south 
boundary  of  the  L-4  works.  The  State  shall 
convey  an  easement  to  the  District  for 
maintenance  of  its  presently  constructed 
project  works  in  Sections  7,  B  and  9, 
Township  48  South.  Range  35  East,  Broward 
County,  Florida.  The  State  shall  also  convey 
an  easement  to  the  Trit>e  giving  the  Tribe  full 
rights  of  access  to  the  lands  the  Tribe  is 
retaining  from  the  East  Big  Cypress 
Reservation  and  for  access  to  the  lands  in 
Conservation  Area  3A,  which  are  being 
transferred  to  the  State  but  where  the  Tribe 
has  reserved  hunting,  fishing,  trapping  and 
frogging  rights. 

e.  To  lake  necessary  steps  to  transfer  to  the 
State  full  fee  title  in  the  approximately  14,720 
acres  of  that  poriion  of  the  state  reservation 
east  of  the  western  boundary  of  the  L-28 
works  and  south  of  the  southern  boundary  of 
the  lr-4  works,  with  the  Tribe  to  retain  non- 
exclusive rights  to  hunt,  Tish,  trap  and  frog  in 
said  area.  The  State,  acting  by  and  through 
the  Trustees  of  the  Internal  Improvement 
Trust  Fund,  upon  approval  by  Congress  of 
transfer  of  lands  from  the  Tribe,  shall  convey 
an  easement  (hereinafter  "the  flowage 
easement")  to  the  District  for  the  flowage  and 
storage  of  water  and  all  rights  necessary  for 
the  conduct  of  the  federally  authorized 
project  for  central  and  south  Florida  and  to 
fuinil  the  statutory  obligations  of  the  District 
pursuant  to  the  laws  and  rules  of  the  Stale  as 
they  presently  exist  or  as  they  may  exist  in 
the  future.  A  copy  of  the  transfer  documents 
(deeds)  are  to  be  attached  hereto  as  Exhibit 
F. 

5.  Commitments  of  the  State  and  the 
District.  The  State  and  the  District  agree: 

a.  Subject  to  prior  compliance  with  Ihe 
provisions  of  Chapter  253,  Florida  Statutes,  to 
pay  Ihe  Tribe  the  sum  of  six  million  five 
hundred  thousand  dollars  ($6,500,000)  and 
provide  five  hundred  thousand  dollars 
($500,000)  in  services  by  Ihe  District  for  water 
project  design  and  construction,  as  requested 
by  the  Tribe.  The  District  promises  to  use  its 
best  efforts  to  obtain  matching  federal  ftmds 
for  this  project. 

b.  That  the  amount  of  six  million  five 
hundred  thousand  dollars  ($6,500,000),  to  be 


paid  to  the  Tribe  by  the  State  and  the 
District,  shall  be  paid  as  follows: 

(1)  Subject  to  prior  compliance  with 
Chapter  253.  Florida  Statutes,  the  State  shall, 
for  the  purchase  of  the  approximately  six 
sections  of  lands  north  of  the  south  boundary 
of  the  L>-4  works  in  Palm  Beach  and  Broward 
Counties,  pay  the  Tribe  either  two  million 
dollars  ($2,000,000)  or,  if  the  lands  constitute 
more  than  3,840  acres,  the  greater  of  two 
million  dollars  ($2,000,000)  or  the  average  of 
the  State's  land  appraisal  price  computed  on 
a  per  acre  basis  multiplied  by  Ihe  number  of 
acres  in  the  approximate  six  sections. 

(2)  The  and  consisting  of  14.720  acres  lying 
within  Water  Conservation  Area  3  shall  be 
transferred  to  the  State  in  fee  for  the  sum  of 
four  million  five  hundred  thousand  dollars 
($4,500,000)  with  one  million  dollars 
(Sl.000,000)  being  attributable  to  the  flowage 
easement  and  three  million  five  hundred 
thousand  dollars  ($3,500,000)  attributable  to 
the  fee  title  subject  to  the  flowage  easement. 

(a)  The  one  million  dollars  ($1,000,000)  for 
Ihe  flowage  easement  shall  be  paid  by  the 
State  and  the  District  with  each  contributing 
one-half  of  the  amount,  or  $500,000  each, 
provided  thai  Ihe  District  shall  pay  the  entire 
sum  initially  and  shall  be  reimbursed  by  the 
Stale. 

(b)  The  fee  simple  title  (subject  to  the 
flowage  easement)  in  that  portion  of  the 
Seminole  Reservation  within  Water 
Conservation  Area  3.  consisting  of 
approximately  14.720  acres  will  be 
transferred  to  the  State  Trustees  of  the 
Internal  Improvement  Trust  Fund  (TIITF)  for 
Ihe  sum  of  three  million  five  hundred 
thousand  dollars  ($3,500,000).  The  State  shall, 
immediately  upon  such  transfer,  convey  a 
perpetual  easement  to  the  District,  which 
shall  include  sufficient  rights  for  the  District 
to  construct,  opesate  and  maintain  the 
federally  authorized  project  and  fulfill  its 
obligations  pursuant  to  Chapter  373,  Florida 
Statutes,  and  which  shall  be  sufficient  to 
prevent  and  restrict  any  and  all 
encroachment  or  uses  of  the  area  which  may 
be  in  conflict  with  the  maintenance  of  the 
area  as  a  water  conservation  area.  This 
amount  will  be  paid  by  the  Stale  and  Ihe 
District  with  each  contributing  one-half  of  the 
amount,  or  one  million  seven  hundred  fifty 
thousand  dollars  ($1,750,000)  each:  provided, 
however,  that  (i)  initially  the  District  shall 
provide  the  entire  sum;  (ii)  the  District  shall 
be  reimbursed  by  the  Slate  in  the  sum  of  one- 
half  of  the  actual  appraised  value  of  the 
remaining  fee  simple  interest  in  the  event  that 
the  required  appraisals  do  not  support  the 
intended  contribution  of  one  million  seven 
hundred  fifty  thousand  dollars  ($1,750,000). 
The  State  shall  use  its  best  efforts  to  place 
Ihe  State's  share  of  this  acquisition  on  the 
CARL  fund  list  in  order  to  complete  Ihe 
acquisition  as  soon  as  possible;  and  (iii)  if  the 
State  Department  of  Natural  Resources 
(DNR)  cannot  predict  the  listing  and 
acquisition  of  this  interest  ptior  to  the 
legislative  session  of  1968,  the  DNR  and  the 
Attorney  General's  OfHce  (AGO)  will  request 
the  funds  from  Ihe  Florida  Legislature.  The 
amount  sought  will  be  Ihe  lesser  of  one-half 
of  the  appraised  value  or  one  million  seven 
hundred  and  fifty  thousand  dollars 
($1,750,000). 


(c)  The  District  shall  provide  water 
management  services  in  aid  of  Ihe 
development  of  Seminole  Indian  lands  on  the 
remaining  reservation  west  of  Levee  28, 
including  West  Big  Cypress  and/or  at  Ihe 
Brighton  Reservation  in  the  value  of  no  less 
than  five  hundred  thousand  dollars 
($500,000).  This  amount  shall  be  estimated  by 
the  District,  with  Ihe  concurrence  of  the 
Tribe,  by  evaluating  the  actual  cost  of  the 
work  to  be  done.  The  District  will  work  with 
the  Tribe  and  the  Bureau  of  Indian  Affairs  in 
an  effort  to  procure  matching  funds  from  the 
Federal  government  of  a  nature  and  from 
sources  to  be  determined.  The  parties  to  this 
Agreement  agree  to  use  best  efforts  to  resolve 
any  dispute  arising  with  respect  to 
implementation  of  this  subsection.  Disputes 
under  this  subsection  which  cannot  be 
resolved  by  informal  means  will  be  submitted 
to  compulsory  arbitration,  with  a  panel  of 
Tive  arbitrators.  The  Tribe  shall  choose  one 
arbitrator,  Ihe  State  shall  choose  one 
arbitrator,  the  District  shall  choose  one 
arbitrator,  and  the  fourth  and  Tiflh  arbitrators 
shall  be  chosen  according  to  the  rules  of  the 
American  Arbitration  Association. 

c  To  waive  any  and  all  claims  for  offsets, 
including  but  not  limited  to  tort  or  contract 
claims,  which  were  or  could  have  l>een 
asserted  against  the  Tribe  by  the  District,  or 
by  the  Trustees  of  the  Internal  Improvement 
Trust  Fund  or  any  other  agency  of  the  State 
prior  to  the  date  this  Agreement  is  executed 
by  the  parties. 

d.  To  release  any  and  all  interest  in  the 
three  sections  of  land  located  in  the  slate 
reservation  in  Broward  County  and  subject  to 
the  provisions  of  the  August  8, 1950 
Dedication  Deed  from  Ihe  Board  of 
Commissioners  of  State  Institutions  to  the 
Central  and  South  Florida  Flood  Control 
District  but  not  needed  for  conservation 
purposes,  said  lands  described  in  Sections  7, 
8  and  9.  Township  48  South.  Range  35  East, 
Broward  County.  Florida. 

e.  The  Trustees  of  the  Internal 
Improvement  Trust  Fund  shall  execute  a 
dedication  deed  valid  under  Chapter  285, 
Florida  Statutes,  conveying  in  its  entirety  the 
State's  interest  in  the  approximately  Tifleen 
sections  of  the  state  reservation  west  of  the 
western  boundary  of  the  L-28  works  and 
south  of  Ihe  southern  boundary  of  the  h-^ 
works,  said  lands  t>eing  situated  in  Township 
48  south.  Range  35  east,  lying  and  being  in 
Broward  County,  Florida.  Said  conveyance 
shall  be  to  the  United  States  in  trust,  and  as  a 
Reservation,  for  the  Tribe  and  shall  be 
subject  to  the  restrictions  applicable  thereto 
found  in  the  federal  legislation  (Exhibit  D)  the 
Stale  Legislation  which  authorizes  the 
Compact  (Exhibit  E)  as  well  as  Fla.  Stat.  Ann. 
Section  285.16. 

6.  The  State  and  the  District  agree  to  use 
their  best  efforts  to  obtain  suitable  land  to  be 
made  available  to  the  Tribe  which  is  equal  in 
value  to  some  or  all  of  the  compensation  to 
be  paid  to  the  Tribe  under  paragraph  5 
hereof.  It  is  understood  that  if  such  land 
cannot  be  found,  then  the  6.5  million  dollar 
fund  provided  in  paragraph  5  hereof,  shall  be 
earmarked  for  the  purchase  of  land,  if 
possible,  by  Ihe  Tribe  is  understood  that  the 
Tribe  will  not  exercise  the  option  specified 


herein  unless  there  is  a  subsequent 
agreement  between  the  State  and  Ihe  Tribe 
that  said  lands  shall  be  conveyed  by  the 
State  to  the  United  States  in  tnjst  for  the 
Tribe  as  an  Indian  Reservation  pursuant  to 
the  terms  embodied  in  the  federal  legislation. 
Exhibit  D.  If  the  Tribe  exercises  the  option  to 
accept  compensation  in  the  form  of  land,  the 
monetary  payment  to  the  Tribe  shall  be 
reduced  by  the  appraised  value  of  the  lands 
actually  transferred  in  trust  to  the  United 
Slates  for  the  benefit  of  the  Tribe. 

When  the  Settlement  Agreement  is 
approved  by  the  United  States  District  Court 
for  the  Southern  District  of  Florida,  the 
lawsuit  entitled  Seminole  Tribe  of  Indians  of 
Florida,  v.  State  of  Florida,  et  al.  Case  No. 
78-6116-CIV.  will  be  terminated. 

The  events  enumerated  in  section  4(b)  of 
the  Act  have  now  occurred,  to  wit:  (1)  The 
Stale  and  the  District  have  placed  $4,500,000 
and  $2,000,000  in  separate  escrow  accounts 
with  the  Sun  Bank  'Trust  Banking  Croup, 
pursuant  to  an  Escrow  Agreement 
incorporated  into  the  Settlement  Agreement" 
(2)  the  State  of  Florida  has  enacted 
legislation  to  implement  the  Settlement 
Agreement,  including  the  Water  Rights 
Compact  Among  the  Seminole  Tribe  of 
Florida,  the  State  of  Florida,  and  the  South 
Florida  Water  Management  District 
incorporated  therein;  and  [3]  the  State  and 
the  District  have  waived  any  claims  for 
offsets  against  the  Tribe,  pursuant  to 
Paragraph  5(c)  of  Ihe  Settlement  Agreement. 

Pursuant  to  section  5(a)(2)  of  Ihe  Act  the 
publication  of  this  notice  will  operate  to  (1) 
validate  the  "transfers,  waivers,  releases, 
relinquishments,  and  other  commitments 
made  by  Ihe  Tribe  in  the  Settlement 
Agreement,"  including  the  Water  Rights 
Compact:  (2)  extinguish  "all  claims  to  lands 
within  the  State  based  upon  aboriginal  title 
by  the  Tribe  or  any  predecessor  or  successor 
in  interest",  not  including  those  "excepted 
interests"  defined  in  paragraph  4(a)  of  the 
Settlement  Agreement;  (3)  retroactively 
approve  and  vaUdate  the  questionable  land/ 
resource  transfers  upon  which  the 
extinguished  claims  were  based;  and  (4)  bar 
any  actions  based  on  extinguished  claims, 
unless  such  actions  are  filed  by  )uly  5, 1989. 

This  notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary — Indian 
Affairs  by  209  DM  8. 

Ross  O.  Swimmer, 

Assistant  Secretary,  Indian  Affairs. 
(FR  Doc.  88-15032  Filed  7-1-88;  8:45  am) 
miXIMO  COM  Mie-M-M 


National  Park  Service 

Cape  Cod  National  Seashore,  South 
Wellfleet,  MA,  Cape  Cod  National 
Seashore  Advisory  Commission; 
Meeting 

Notice  is  hei^y  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  {Pub.  L  92-463,  86  Stat.  770.  5  U.S.C, 
app.  1  s  10),  that  a  meeting  of  the  Cape 
Cod  National  Seashore  Advisory 


Commission  will  be  held  Friday,  July  15. 
1988. 

The  Commission  was  reestablished 
pursuant  to  Pub.  L.  99-349,  Amendment 
24.  The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  with  respect  to 
matters  relating  to  the  development  of 
the  Cape  Cod  National  Seashore,  and 
with  respect  to  carrying  out  the 
provisions  of  sections  4  and  5  of  the  Act 
establishing  the  Seashore. 

The  meeting  will  convene  at  Park 
Headquarters,  Marconi  Station,  South 
Wellfleet,  Massachusetts  at  1:00  p.m., 
for  the  following  reasons: 

Renewal  of  Commercial  Occupancy 
Certificates. 

Land  Protection  Plan. 

The  meeting  is  open  to  the  public.  It  is 
expected  that  as  many  as  15  persons 
will  be  able  to  attend  the  session  in 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  at  least  seven  days  prior  to  the 
meeting. 

Further  information  concerning  Ibis 
meeting  may  be  obtained  from  the 
Superintendent,  Cape  Cod  National  Seashore, 
South  Wellfleet.  MA  02663. 

Steven  H.  Lewis, 

Acting  Regional  Director. 

Date:  June  27. 1988. 
(FR  Doc.  88-14975  Filed  7-1-88;  8:45  amj 

BILLING  CODE  4310-70-M 


National  Register  of  Historic  Places 
Notification  of  Pending  Nominations; 
District  of  Columbia,  et  aL 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  June 
25. 1968.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  July 
20.1988. 
Patrick  Andms, 

Acting  Chief  of  Registration,  Motional 
Register. 

DISTRICT  OF  COLUMBIA 

Washington 

Cheseapeake  and  Potomac  Telephone 
Company  Building,  730  Twelfth  St.  NW. 


IOWA 
Allamakee  Comty 

Fish  Farm  Mound  Group  (Prehistoric  Mounds 

of  the  Quad-State  Region  of  the  Upper 

Mississippi  River  Valley  (MPS) 
Slinde  Mound  Croup  (Prehistoric  Mounds  of 

the  Quad-State  Region  of  the  Upper 

Mississippi  River  Valley  (MPS) 

Iowa  County 

Indian  Fish  Weir 

Lee  County 

Fort  Madison.  Beck,  Chief  Justice  Josfph  Af, 
House,  630  Avenue  E. 

MINNESOTA 

Ramsey  County 

St.  Paul,  Manhattan  Building.  380  N.  Robert 
St. 

MONTANA 

Cascade  County 

Great  Falls,  Chicago.  Milwaukee  and  St.  Paul 
Passenger  Depot,  River  Dr.,  N. 

Custer  Coonty 

Miles  City,  Mountain  States  Telephone  and     ■ 

Telegraph  Company.  908  Main  St. 
Miles  City,  Olive  Hotel,  501  Main  St. 

Deer  Lodge  County  (also  in  Silver  Bow) 

Anaconda  (also  in  Butte).  Butte,  Anaconda 
and  Pacific  Railway  Historic  District. 
Right-of-way  begins  in  Birtte  and  travels  to 
Anaconda,  generally  along  coarse  of  Silver 
Bow  Creek 

Musselshell  County 

Roundup.  St.  Benedicts  Catholic  School.  524 
First  St..  W. 

NEW  MEXICO 

Eddy  County 

Carlsbad  vicinity.  Rattlesnake  Springs 
Historic  District,  W.  of  US  62-180.  off  CR 
418 

NORTH  CAROUNA 
Yadkin  County 

Yadkinville.  Second  Yadkin  County /ail.  241 
E.  Hemlock  St. 

OREGON 
Douglas  County 

Winston.  Moyer.  C.  E.,  Nurseries  Property. 
8374  Old  Hwy.  99,  S. 

Jackson  County 

Fort  Lane  Military  Post  Site 
Ashland.  Lucas.  Robert  and  Ruth.  House  and 
Rose.  Mary  E.,  House,  59.  77  Sixth  St. 

RHODE  ISLAND 

Bristol  County 

Little  Compton,  Whalley,  William. 
Homestead.  33  Burchard  Ave. 

Providence  County 

Cranston,  Sheldon  House.  458  Scituate  Ave. 
Cranston,  Westcote.  101  Mountain  Laurel  Dr. 
Cranston.  Westcott.  Nathan.  House.  150 
Scituate  Ave. 
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Cranston.  Wood.  Amd  House.  407  Punliac 

Ave. 
|FR  Doc.  88-15023  Filed  7-l-«a;  8:45  am| 
MLUNO  CODE  4310-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Dockat  Na  AB-6  (Sul>-No.  301X)| 

Burlington  Norttiem  Railroad; 
Company  At>andonm«nt  Exemption; 
Cass  County,  NO 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  8.07-mile  line  of  railroad 
between  milepost  0.54  near  Fargo  and 
milepost  8.50  near  Horace,  in  Cass 
County,  ND. 

Applicant  has  certified:  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  lien  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  August  4, 
1988  unless  stayed  pending 
reconsideration.  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  »  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  2  must  be  field  by  July  15. 


1988  and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
July  25, 1988  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Peter  M.  Lee. 
Burlington  Northern  Railroad  Company, 
3800  Continental  Plaza.  777  Main  Street. 
Fort  Worth.  TX  76102. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  July 
10. 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission.  Washington. 
DC  20423)  or  by  calling  Carl  Bausch, 
Chief.  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  June  29. 1988. 

By  the  Commission,  Jane  F.  Mackall, 
Director.  Office  of  Proceedings. 
Kathleen  M.  King, 
Acting  Secretary. 

[FR  Doc.  88-15132  Filed  7-1-88:  8:45  am] 
BHXMO  COOC  703S-01-M 


■  A  ilay  will  he  routinely  itsued  by  the 
Commitsion  in  those  proceedingi  where  an 
infurmed  decision  on  environmental  issues  (whether 
rnispd  hy  a  parly  or  by  the  Section  of  Energy  and 
F.nvironmenl  in  its  independent  investigalion) 
cannot  l>e  made  prior  to  the  effecttvp  dale  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-Na 
8).  Exemption  of  OulofSen'ice  Rait  Lines  (not 
printed),  served  March  B,  1968. 

•  See.  Exemption  of  Rail  Abandonments  or 
Discontinuance— Offers  of  Financial  Assistance.  4 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Compretiensive  Environmental 
Response,  Compensation  and  Llal>ility 
Act  and  Ottier  Statutes;  AAF 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  of  America  v.  A 
&  F  Materials  Company,  Civil  Action. 
No.  83-2123  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Illinois.  The  first  amended 
complaint  filed  by  the  United  States  in 
this  action  alleged  that  AM 
International,  Inc.  ("AMI")  is  jointly  and 
severally  liable  to  abate  conditions 
presenting  an  imminent  and  substantial 
endangerment  at  a  hazardous  waste 
facility  located  in  Greenup.  Illinois, 


I.C.C.2d  164.  served  December  21. 1987.  and  Tinal 
rules  published  in  the  Fed«r*l  Regitter  on  December 
22. 1987  (52  V9.  48440-48446). 


pursuant  to  section  106  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA ")  and  section  7003  of  the 
Resource  Conservation  and  Recovery 
Act.  The  first  amended  complaint  also 
alleged  that  AMI  is  liable  under  section 
107  of  CERCLA  and  section  311(e)  of  the 
Clean  Water  Act  to  reimburse  the 
United  States  for  costs  incurred  in 
responding  to  releases  and  threatened 
releases  of  oil  and  hazardous 
substances  from  the  Greenup  facility. 

The  proposed  decree  requires  AMI  to 
withdraw  objections  to  a  proof  of  claim 
previously  filed  by  the  United  States  in 
In  re  AM  International,  Inc..  (Bkr.Ct. 
N.D.  Illinois],  a  pending  bankruptcy 
reorganization  of  AMI  pursuant  to 
Chapter  11  of  the  Bankruptcy  Code,  and 
to  take  necessary  steps  to  secure 
allowance  of  such  claim  in  the  amount 
of  $100,000.  Upon  allowance  of  the 
United  States'  bankruptcy  claim,  the 
United  States  would  receive  a 
distribution  in  accordance  with  the 
provisions  of  the  Amended  Plan  of 
Reorganization  approved  by  the 
Bankruptcy  Court.  Under  the  terms  of 
this  plan,  the  United  States  would 
receive  approximately  $81,000  in  cash 
and  9000  shares  of  common  stock  of 
Newcorp,  a  corporation  formed  pursuant 
to  the  reorganization  proceeding. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  I.,and 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
and  should  refer  to  United  States  v.  A  & 
F  Materials  Comfjany.  Inc.  D.J.  Ref.  No. 
90-7-1-140. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  750  Missouri  Avenue, 
East  St.  Louis,  Illinois  62203  and  at  the 
Office  of  Regional  Counsel,  United 
States  Environmental  Protection 
Agenc> .  Region  V,  230  South  Dearborn 
Street.  Chicago,  Illinois  60604.  Copies  of 
the  proposed  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20503.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.90  (ten  cents  per  page 
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reproduction  cost]  payable  to  the 
Treasurer  of  the  United  States. 
Roger  Moraulla, 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

|FR  Doc  88-14950  Filed  6-30-88:  8:45  am] 

BILLWn  COOe  441IM>1-M 


Lodging  of  Consent  Decree  Pursuant 
to  CERCLA;  USX  Corp. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  June  8, 1988,  a  proposed 
consent  decree  in  United  States  v.  USX 
Corporation,  Civil  Action  No.  H  82-3945 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Texas,  Houston  Division.  The 
proposed  consent  decree  resolves  a 
judicial  enforcement  action  brought  by 
the  United  States  against  USX 
Corporation  for  the  violation  of  a  prior 
consent  decree  entered  into  on  April  26, 
1983  pursuant  to  the  Clean  Air  Act,  42 
U.S.C.  7401  et  seq. 

The  proposed  consent  decree  requires 
the  defendant  to  meet  certain  limitations 
on  emissions  from  its  No.  1  Electric  Arc 
Furnace  Shop  and  to  pay  the  sum  of 
twenty-five  thousand  dollars  ($25,000.00) 
to  the  United  States  Government  as  a 
civil  penalty. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  USX  Corporation.  D.J.  Ref.  90-5-2-1- 
572. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  515  Rusk  Avenue, 
Houston,  Texas  77702. 

Copies  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  6317,  Ninth  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.40  (10  cents  per  page 


reproduction  cost]  payable  to  the 
Treasurer  of  the  IJnited  States. 
Roger  J.  MarzuUa, 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

[FR  Doc.  88-14951  Filed  7-1-88:  8:45  am) 

BILUNG  CODE  441(H)1-M 

NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-341] 

Detroit  Edison  Co.  and  Wolverine 
Power  Supply  Cooperative,  Inc.; 
Envirorunental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company  (DECo)  and  the  Wolverine 
Power  Supply  Cooperative,  Incorporated 
(the  licensees)  for  operation  of  Fermi-2 
located  in  Monroe  County,  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Fermi-2  Technical 
Specifications  (TSs)  to  delete  the  Non- 
regenerative  Heat  Exchanger  Outlet 
Temperature-High  signal  from  the  listing 
of  Reactor  Water  Cleanup  (RWCU) 
system  isolation  signals. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  to  the  TSs  are 
required  to  eliminate  an  unnecessary 
isolation  signal.  Elimination  of  this 
signal  would  assure  timely  restoration  of 
the  RWCU  following  an  isolation  to 
enhance  reactor  water  level  control  and 
reactor  water  chemistry  control  without 
loss  of  filter-demineralizer  high 
temperature  resin  protection.  The 
isolation  signal  is  not  an  accident 
mitigation  function  and  is  not  utilized  in 
the  RWCU  leak  detection  system.  The 
signal  is  intended  to  prevent  damage  of 
the  filter  demineralizer  resins  in  the 
event  the  temperature  exceeds  140'F. 
This  function  will  still  be  retained  in  the 
system  design. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  would  eliminate 
from  the  Fermi-2  TSs  an  unnecessary 
isolation  signal  and  allow  the  RWCU  to 
be  returned  to  service  in  a  timely 


manner  to  enhance  reactor  water  level 
control  and  reactor  water  chemistry 
control.  The  isolation  signal  has  no 
accident  mitigation  function  and  is  not 
utilized  in  the  RWCU  leak  detection 
system.  Therefore,  the  proposed  changes 
do  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsitc, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  significant  radiological 
environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  involves  changes  to 
surveillance  and  testing  requirements.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  was  published 
in  the  Federal  Register  on  May  11. 1988 
(53  FR  16801).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  amendment,  any 
alternative  would  have  either  no  or 
greater  environmental  impact.  The 
principal  alternative  would  be  to  deny 
the  requested  amendment.  This  would 
not  reduce  the  environmental  impacts 
attributed  to  the  facility  but  could  result 
in  prolonging  an  outage  with  attendant 
costs  and  consequently  result  in  an 
unnecessary  loss  of  power  to  the  grid. 

A  It  emotive  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to 
Operation  of  Fermi-2."  dated  August 
1981. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensees'  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  no  Significant  Impact 

The  Commission  has  determined  not 
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to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  aspect  to  this 
action,  see  the  application  for 
amendment  dated  March  10, 1988,  as 
supplemented  April  21. 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW.,  Washington.  DC. 
and  at  the  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  |une  1988. 


For  the  Nuclear  Regulatory  Commission. 

Martin  |.  Virgilio, 

Director.  Project  Directorate  Ill-l.  Division  of 

Reactor  Projects — ///.  IV.  V  and  Special 

Projects. 

|FR  Doc.  88-15009  Filed  7-1-B8:  8:45  am) 

BIUJNQ  COM  7SM>-01-M 


Application  for  Ucense  To  Export 
Nuclear  Facilities  or  Materials 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  export 
license.  A  copy  of  the  application  is  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  1717  H  Street,  NW.. 
Washington.  DC. 

NRG  Export  Application 


A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requester  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555:  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission;  and  the 
Executive  Secretary,  U.S.  Department  of 
State.  Washington,  DC  20520. 

in  its  review  of  applications  for 
licenses  to  export  production  or 
utilization  facilities,  special  nuclear 
materials  or  source  material,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  information  concerning 
this  application  follows. 


Name  ol  application.  Date  of  application,  Date  received. ' 

Material  type  (percent) 

Matenal  in 
kilograms 

End  use 

Country  ol  clestirution 

Appltcation  No. 

Total 

stofnoot 

Total 
■sdope 

Transnuclear,  Inc.,  6-20-68,  6-22-66.  XSNM02366 

93.3  enriched  uranium 

12.600 

11.737 

Fuel  lor  BER-II  reactor 

WestGemiany. 

For  the  Nuclear  Regulatory  Commission. 
Marvin  R.  Peterson. 

Assistant  Director  for  International  Security. 
Office  of  Governmental  and  Public  Affairs. 

Dated  this  28th  day  of  June  1988.  at 
Rockville,  Maryland. 

|FR  Doc.  88-15008  Filed  7-1-88:  8:45  am| 

MLUNG  CODE  7S90-01-II 


Advisory  Committee  on  Reactor 
Safeguards,  Sut)committee  on  Decay 
Heat  Removal  Systems;  Meeting 

The  ACRS  Subcommittee  on  Decay 
I-Ieat  Removal  Systems  will  hold  a 
meeting  on  July  20, 1988.  Room  1046. 
1717  H  Street,  NW.,  Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  July  20,  1988—8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  continue  its 
review  of  the  NRC  Staff  Resolution 
Position  for  US!  A-45:  "Shutdown  Decay 
Heat  Removal  Requirements."  The 
Subcommittee  will  also  discuss  the 
status  of  the  proposed  resolution  of 
Generic  Issue  99:  "Improved  Reliability 
of  RHR  Capability  in  PWRs." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 


concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrang^ements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Paul  Boehnert  (telephone  202/634-3267) 


between  7:30  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date:  June  2a  198a 
Morton  W.  Ubarkin, 

Assistant  Executive  Director  for  Project 

Review. 

jFR  Doc.  88-15012  Filed  7-1-88:  8:45  am) 

BHXING  CODE  7SW>-01-M 


Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  on  Thermal 
Hydraulic  Pttenomena;  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  July  21, 1988,  Room  1130. 
1717  H  Street,  NW.,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  July  21, 1988—6:30  a.m.  until 
the  conclusion  of  business. 

The  Subcommittee  will  review  the 
status  of  the  MIST  Phase  III  and  IV 
Programs  and  the  proposed  OTSG 
Follow-on  Program. 


Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member.  Mr.  Paul  Boehnert 
(telephone  202/634-3267)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
which  may  have  occurred. 

Date:  June  28. 198a 

Morton  W.  UlMtkin, 

Assistant  Execfjtive  Director  for  Project 

Review 

[F9.  Doc.  88-15011  Filed  7-1-88:  a45  am] 

■HxiNG  CODE  rsto-ai-M 


Advisory  Committee  on  Reactor 
Safeguards,  Suboommtttee  on  TVA 
Organizational  Issues;  Notice  of 
Meeting 

The  ACRS  Subcominittee  on  TVA 
Organizational  Issues  will  hold  a 
meeting  on  July  22. 1988.  Room  1046. 
1717  H  Street  NW.,  Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday.  July  22, 1988—8:30  a.m.  until  the 
conclusion  of  business. 


The  Subcommittee  will  review  the 
generic  lessons  learned  from  the  Staffs 
review  of  TVA  in  regard  to  the  restart  of 
Sequoyah  2. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Dean  Houston  (telephone  202/634-3267) 
between  7:30  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date  June  27. 198a 
Morton  W.  Libaikln, 

Assistant  Executive  Director  for  Project 

Review 

(FR  Doc.  88-15010  Filed  7-l-8a  ft45  am) 

SIUJNG  CODE  7SM>-01-« 


[Docket  Na  30-16055-SP  ASLBP  No.  87- 
S45-01-SP  (Suspension  Order)  and  Docket 
No.  30-16055-OM  ASUBf  No.  ST-SSS-OI- 
OM  (Decontamination  Order)! 

Advanced  Medical  Systems,  Inc., 
Order  Setting  Prehearing  Conference 

June  28. 1988. 

Atomic  Safety  and  Licensing  Board:  Before 
Administrative  Judges.  Robert  M.  Lazo, 
Chairman.  Harry  Foreman.  Ernest  E.  Hill. 

(Counsel  for  the  Licensee,  Advanced 
Medical  Systems,  Inc.,  One  Factory 
Row.  Geneva,  Ohio  44041,  and  counsel 


for  the  NRC  Staff  are  directed  to  appear 
at  a  prehearing  conference  on 
Wednesday.  July  20, 1988,  beginning  at  1 
p.m.  at  the  Commission's  Hearing  Room. 
Fifth  Floor,  East  West  Towers,  4350  East 
West  Highway,  Bethesda,  Maryland. 

The  parties  shall  be  prepared  to 
present  their  respective  views  on  the 
legal  and  factual  issues  surviving  for 
hearing  in  each  of  these  two  related 
proceedings.  In  particular,  the  parties 
shall  be  prepared  to  specify  the  relief 
sought  by  each  in  both  proceedings.  The 
parties  shall  also  attempt  to  arrive  at  a 
joint  position  as  to  the  issues  and 
present  their  position  orally  at  the 
beginning  of  the  prehearing  conference. 
Once  the  issues  for  hearing  have  been 
identified,  the  scope  of  discovery  on  the 
issues  and  the  schedule  for  hearing  will 
be  addressed. 

Dated  at  Bethesda.  Maryland,  this  28th  day 
of  |une.  1988. 

It  Is  So  Ordered. 

For  The  Atomic  Safety  and  Licensing 
Board. 

Robert  M.  Lazo, 

Chairman.  Administrative  Judge. 

(FR  Doc.  88-15013  Filed  7-l-8a  8:45  am) 

BILUNG  CODE  7SI»41-« 


(Docket  No.  50-3311 

kma  Electric  Light  and  Power  Co.,  et 
aL;  Issuance  of  Amendment  to  FaciWy 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  150  to  Facility 
Operating  License  No.  DPR-49,  issued  to 
Iowa  Electric  Light  and  Power  Ckimpany, 
Central  Iowa  Power  Ck)operative,  and 
Com  Belt  Power  Cooperative  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Duane  Arnold  Energy  Center  (the 
facility)  located  in  Linn  Coun^,  Iowa. 
The  amendment  was  effective  as  of  the 
date  of  its  issuance. 

The  amendment  revises  requirements 
for  logic  system  functional  testing  by 
extending  the  interval  for  performance 
of  those  tests  from  annually  to  once  per 
operating  cycle  (typically  18  months), 
clarifying  the  definition  of  "Logic 
System  Functional  Test,"  and  revising 
other  sections  to  reflect  new  testing 
practices. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
flndings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
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CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
May  4. 1988  (53  PR  15931).  No  request  for 
a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  December  11. 1987.  (2) 
Amendment  No.  ISO  to  License  No. 
DPR-49.  (3)  the  Commission's  related 
Safety  Evaluation  dated  June  23. 1988 
and  (4)  the  Environmental  Assessment 
dated  June  la  1968  (S3  FR  22S88).  AU  of 
these  items  are  available  for  public 
inspection  at  the  Commissirai's  Public 
Documeat  Room.  1717  H  Street  NW., 
Washington.  DC.  and  at  the  Cedar 
Rapids  Public  Library,  500  First  Street 
SE..  Cedar  Rapids,  Iowa  S2401. 

A  copy  of  items  (2),  (3)  and  (4)  may  be 
obtained  upoa  request  addresssed  to  the 
U.S.  Nuclear  Regulatory  Conunission. 
Washington.  DC  20555,  Attention: 
Director.  Division  of  Reactor  Projects — 
UI.  IV.  V  and  Special  Projects. 

Dated  at  RodiviUe.  Maorland  this  23rd  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Commission. 
MJ).  Lynch 

Acting  Director.  Prof'ect  Directorate  111-3. 
Division  of  Reactor  ProjectB — III.  IV.  Vand 
Special  Projects. 

(FR  Doc  8»-15014  Filed  7-1-88;  8.45  am] 
BHJUNQ  coos  7SM-0t-«l 


(Dockat  Noa.  50-277  and  S0-27<] 

Ptiiladelphia  ElMtrte  Co.  •!  aL 
Issuance  of  Amondment  to  Fadtity 
Operattng  Ucenao  and  Final 
Determination  of  No  Significant 
Hazards  Conrideration 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  132  to  Facility 
Operating  License  No.  DPR-44  and 
Amendment  No.  13S  to  Facility 
Operating  License  No.  DPR-se.  issued  to 
Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
which  revised  the  Technical 
Specifications  for  operation  of  the  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3.  located  in  Yorli  County, 
Pennsylvania.  The  amendments  were 
effective  as  of  the  date  of  issuance.  The 
subject  changes  in  the  organizational 
structure  are  to  be  completed  within 
ninety  (90)  days  of  the  issuance  of  the 
amendments. 


The  amendments  modified  section  6  of 
the  facility  Technical  Specifications  to 
reflect  (I)  a  new  corporate  and  (U)  a  new 
plant  staff  organizational  structure,  (III) 
a  revised  composition  of  the  Plant 
Operations  Review  Committee  and  (IV) 
several  administrative  changes. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
December  23, 1987  (52  FR  48S83).  On 
January  22. 1988  the  Commonwealth  of 
Pennsylvania  filed  a  document  entitled 
"Commonwealth  of  Pennsylvania's 
Petition  To  Intervene.  Request  for 
Hearing  and  Comments  Opposing  No 
Significant  Hazards  Consideration."  On 
April  1. 1988  die  Commission  issued  an 
Order  which  referred  the  matter  to  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  for  consideration 
of  whether  the  petition  to  intervene 
should  be  granted.  The  Order  also 
indicated  that  the  request  for  a 
discretionary  formal  restart  hearing  on 
matters  outside  the  scope  of  this 
proceeding  would  be  addressed  in  a 
separate  letter  to  Governor  Casey.  This 
letter,  which  concluded  that  such 
hearings  are  unnecessary,  was  issued  on 
April  8. 1988. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  had 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the  Safety 
Evaluation  related  to  this  action. 
Accordingly,  as  described  above,  the 
amendments  have  l>een  issued  and 
made  immediately  effective  and  any 
hearing  will  be  held  after  issuance. 

The  Commission  has  determined  that 
the  amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  S1.22(b).  no  environmental 


impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  November  19. 1987, 
as  augmented  by  information  in  the 
"Plan  for  Restart  of  Peach  Bottom 
Atomic  Power  Station.  Section  I. 
Corporate  Action"  dated  November  25. 
1987  and  in  revisions  to  Section  I  of  the 
Plan  submitted  on  April  8, 1988.  (2) 
Amendment  No.  132  to  License  No. 
DPR-44.  (3)  Amendment  No.  135  to 
License  No.  DPR-56.  and  (4)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street. 
NW..  Washington.  DC  and  at  the 
Government  Publications  Section.  State 
Library  of  Pennsylvania,  Education, 
Building.  Commonwealth  and  Walnut 
Streets.  Harrisburg.  Pennsylvania  17128. 
A  copy  of  items  (2),  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Director.  Division  of  Reactor  Projects  1/ 
U. 

Dated  at  Rockville.  Maryland  this  22nd  day 
of  June  1968. 

For  the  Nuclear  Regulatory  Commissioa. 
Wallar  R.  BoUsr. 

Director  Project  Directorate  l-Z  Division  of 
Reactor  Projects  l/II.  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Do&  68-15015  Filed  7-1-86;  8:45  am) 
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(Docket  No.  S0-2W) 

Power  Authority  of  the  State  of  Nsw 
York;  Considsration  of  Issuance  of 
Amondmont  to  Facility  Opsrating 
Ucsnss  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  64. 
issued  to  the  Power  Authority  of  the 
State  of  New  York  (the  licensee),  for 
operation  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  3  located  in 
Westchester  County,  New  York.  The 
application  for  amendments  is  dated 
May  9, 1988. 

This  amendment  would  revise  the 
Technical  SpeciHcations  5.3  and  5.4  to 
allow  the  replacement  of  the  existing 
high  density  spent  fuel  storage  racks 
with  maximum  density  storage  racks. 
This  replacement  would  result  in  an 
increase  in  the  spent  fuel  storage 
capability  of  the  spent  fuel  pool. 


The  Indian  Point  3  spent  fuel  pool 
currently  has  840  total  storage  cells. 
There  are  currently  368  fuel  assemblies 
stored  in  the  spent  fuel  pool.  By  1994,  it 
is  expected  that  full  core  discharge 
capability  will  not  be  available.  In  order 
to  expand  the  storage  capacity  of  the 
spent  fuel  pool,  the  existing  high  density 
storage  racks  will  be  replaced  with 
maximum  density  storage  racks.  The 
design  of  the  replacement  racks  will 
facilitate  a  more  dense  storage  of  spent 
fuel.  This  replacement  will  result  in  a 
spent  fuel  pool  storage  capacity  of  1345 
fuel  assemblies. 

The  maximum  density  storage  racks 
are  designed  for  a  fuel  enrichment  of  up 
to  4.5  w/o  U-235,  which  is  higher  than 
the  currently  allowable  maximum  of  4.3 
w/o  U-235.  This  amendment  would  also 
increase  the  maximum  fuel  enrichment 
allowed  in  the  spent  fuel  pool  and  the 
reactor  core  from  4.3  w/o  to  4.5  w/o  U- 
235. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  3, 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding,  (2)  the 
nature  and  extent  of  the  petitioner's 


property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Sti«et,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-fi-ee 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Robert  A.  Capra: 
Petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Charies  M.  Pratt,  10 


Columbus  Circle,  New  York,  New  York 
10019. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  stafi'  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
pubhshes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under  section 
134  of  the  NWPA,  the  Commission,  at 
the  request  of  any  party  to  the 
proceeding,  must  use  hybrid  hearing 
procedures  with  respect  to  "any  matter 
which  the  Commission  determines  to  be 
in  controversy  among  the  parties."  The 
hybrid  procedures  in  section  134  provide 
for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules,  and  the 
designation,  following  argument  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues  found 
to  meet  the  criteria  of  section  134  and 
set  for  hearing  after  oral  argument. 

The  Commission's  rules  implementing 
section  134  of  the  NWPA  are  found  in  10 
CFR  Part  2.  subpart  K.  "Hybrid  Hearing 
Procedures  for  Expansion  of  Spent 
Nuclear  Fuel  Storage  Capacity  at 
Civilian  Nuclear  Power  Reactors" 
(published  at  50  FR  41662.  October  15, 
1985)  10  CFR  2.1101  et  seq.  Under  diose 
rules,  any  party  to  the  proceeding  may 
invoke  the  hearing  procedures  by  filing 
with  the  presiding  o^icer  a  written 
request  for  oral  argument  under  10  CFR 
2.1109.  To  be  timely,  the  request  must  be 
filed  within  ten  (10)  days  of  an  order 
granting  a  request  for  hearing  or  petition 
to  intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  Part  2, 
Subpart  G,  and  $  2.714  in  particular, 
continue  to  govern  the  filing  of  requests 
for  a  hearing  or  petitions  to  intervene,  as 
well  as  the  admission  of  contentions.) 
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The  presiding  ofTicer  shall  grant  a  timely 
request  for  oral  argument.  The  presiding 
ofTicer  may  grant  an  untimely  request 
for  oral  argument  only  upon  showing  of 
good  cause  by  the  requesting  party  for 
the  failure  to  flle  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time  available 
for  discovery  and  require  that  an  oral 
argument  be  held  to  determine  whether 
any  contentions  must  be  resolved  in  an 
adjudicatory  hearing.  If  no  party  to  the 
proceeding  requests  oral  argument,  or  if 
all  untimely  requests  for  oral  argument 
are  denied,  then  the  usual  procedures  in 
10  CFR  Part  2.  Subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  9, 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW.,  Washington.  DC. 
and  at  the  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains,  New 
York  10601. 

Dated  at  Rockville.  Mar>'l«nd.  this  23rd  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Commisison. 
Robert  A.  Capra. 

Director,  Project  Directorate  l-l.  Division  of 
Reactor  Projects  l/II. 
|FR  Doc.  88-15016  Filed  7-1-88:  8;45  am) 

BUXINQ  CODE  7SM>-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(RcleaM  No.  34-2SS46;  File  No.  SR-AMEX- 
88-151 

Proposed  Rule  Change;  American 
Stock  Exchange,  Inc^  Relating  to 
Increased  FlexibNity  in  Determining 
Position  and  Exercise  Limits 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
LI.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  June  16, 1988  the  American  Stock 
Exchange,  Ina  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items,  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


h  Self-Regulatory  Organization's 
Statement  of  the  Teims  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc. 
("AMEX"  or  "Exchange")  proposes  to 
amend  Rule  904  as  set  forth  below. 

Note:  Italics  indicates  material 
proposed  to  be  added. 

Rule  904— No  Change. 

*  *  *  Commentary 

.01    through  .06 — No  change. 

.07    The  position  limit  shall  be  8,000 
contracts  for  options: 

(i)  On  an  underlying  security  which 
had  trading  volume  of  at  least  40.000.000 
shares  during  the  most  recent  six-month 
trading  period:  or 

(ii)  On  an  underlying  security  which 
had  trading  volume  of  at  least  30,000.000 
shares  during  the  most  recent  six-month 
trading  period  and  has  at  least 
120,000,000  shares  currently  outstanding. 

The  position  limit  shall  be  5,500 
contracts  for  options: 

(i)  On  an  underlying  stock  which  had 
trading  volume  of  at  least  20,000,000 
shares  during  the  most  recent  six-month 
trading  period;  or 

(ii)  On  an  underlying  stock  which  had 
trading  volume  of  at  least  15,000,000 
shares  during  the  most  recent  six-month 
trading  period  and  has  at  least 
40,000.000  shares  currently  outstanding. 

The  position  limit  shall  be  3.000 
contracts  for  all  other  options. 

The  Exchange  will  review  the  volume 
and  outstanding  share  information  of  all 
underlying  stocks  every  six  months  to 
determine  which  limt  shall  apply.  A 
higher  limit  will  be  effective  on  the  date 
set  by  the  Exhange  while  any  change  to 
a  lower  limit  will  take  effect  after  the 
last  expiration  then  trading,  unless  the 
requirement  for  the  same  or  a  higher 
limit  is  met  at  the  time  of  an  intervening 
six-month  review.  However,  if 
subsequent  to  a  six-month  review,  an 
increase  in  volume  and/or  outstanding 
shares  would  make  a  stock  eligible  for  a 
higher  position  limit  prior  to  the  next 
review,  the  Exchange  in  its  discretion 
may  immediately  increase  such  position 
limit. 

.08    No  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 


prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  proposes  that  its  rules 
be  amended  to  provide  greater 
flexibihty  in  the  establishment  of 
position  limits  for  stock  options. 

Currently,  position  limits  for 
individual  stock  options  are  determined 
in  accordance  with  a  three-tiered  system 
established  in  April  1985.  Pursuant  to 
this  sytem.  an  underlying  stock  which 
meets  specific  standards  governing 
trading  volume  and/or  number  of 
outstanding  shares,  will  qualify  the 
overlying  option  for  either  8,000,  5,500  or 
3,000  contract  position  limits.  Under 
current  practices,  the  Exchange  reviews 
the  volume  and  outstanding  share 
information  of  all  underiying  stocks 
every  six  months — in  January  and  July — 
and  determines  the  contract  limit  that 
applies  for  the  following  six  months.  If 
an  underlying  stock  meets  the 
requirements  of  a  higher  position  limit, 
the  higher  limit  is  effective  the  first 
business  day  following  the  January  or 
July  expiration. 

Frequently,  an  underlying  stock  meets 
or  surpasses  the  eligibility  requirements 
for  a  higher  position  limit  prior  to  the 
next  six-month  review.  Usually  this 
occurs  when  a  stock  becomes  subject  to 
heavy  trading  activity  or  splits  its 
shares,  thus  increasing  the  number  of 
outstanding  shares.  Under  current  rules, 
an  option  so  qualified  for  a  higher 
position  limit  still  remains  at  the  lower 
limit  until  the  next  semi-annual  review 
is  conducted.  Limiting  an  option 
otherwise  qualified  for  a  higher  position 
limit  to  the  lower  limit  can  discourage 
participation  by  institutions  and  other 
market  participants  with  substantial 
hedging  needs. 

Therefore,  it  is  proposed  that  if  the 
Exchange  determines  that  an  underlying 
stock  has  become  eligible  for  the  higher 
position  limit  prior  to  the  next  six  month 
review,  the  Exchange  may,  in  its 
discretion,  immediately  increase  such 
position  limits  to  the  next  higher  limit.  It 
should  be  noted  that  no  change  to  the 
existing  criteria  relating  to  outstanding 
shares  and/or  trading  volume  is  being 
proposed. 

The  proposed  change  is  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  ("1934  Act")  and 
the  rules  and  regulations  thereunder 
applicable  to  the  Exchange  in  that  it  will 
help  provide  liquidity  to  certain  options 


without  increasing  the  potential  for 
market  manipulation. 

Therefore,  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
1934  Act.  which  provides  in  pertinent 
part,  that  the  rules  of  the  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect  the 
investing  public. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  AMEX  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Options  Committee,  a  committee 
of  the  AMEX  Board  of  Governors 
comprised  of  members  and 
representatives  of  member  firms,  has 
endorsed  the  proposed  rule  change. 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC. 


Copies  of  such  filing  will  also  be 
avaialble  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  26. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

lune  24. 1988. 

(FR  Doc.  88-14993  Filed  7-1-88:  8:45  am] 
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IReiease  No.  34-25863;  File  No.  SR-Aroex- 
88-14] 

Self-Regulatory  Organizations;  FiNng 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc. 
Relating  to  Specialist  Capital 
Requirements 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  June  14, 1988.  the 
American  Stock  Exchange.  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  proposing  to  amend 
Exchange  Rule  171  to  require  each 
registered  specialist  to  maintain  a  cash 
or  net  liquid  asset  position  in  the 
amount  of  $600,000  or  in  an  amount 
sufficient  to  assume  a  position  of  60 
trading  units  of  each  security  in  which 
such  specialist  is  registered,  whichever 
amount  is  greater. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  Amex.  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  Sections  (A).  (B).  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Exchange  Rule  171  currently  requires 
each  specialist  unit  to  maintain  cash  or 
net  liquid  assets  equal  to  the  greater  of 
$100,000  or  an  amount  sufficient  to 
assume  a  position  of  20  trading  units  of 
each  speciality  security.  The  proposed 
amendment  would  increase  the 
minimum  dollar  requirement  to  $600,000 
and  the  trading  unit  requirement  to  60 
units.  These  increases  are  intended  as 
preventive  measures  designed  to  ensure 
that  capital  levels  will  be  sufficient  to 
enable  specialists  to  carry  out  their 
affirmative  obligations  in  turbulent 
markets,  and  more  closely  align 
specialist  financial  requirements  with 
actual  capital  needs  in  view  of  changing 
market  and  economic  conditions. 

Commentary  to  Rule  171  would  be 
added  to  create  an  exception  to  the  60 
trading  unit  requirement  for  securities 
for  which  the  Exchange  is  not  the 
primary  marketplace.  This  exception 
would  retain  the  20  trading  unit 
standard  for  such  securities  in 
recognition  of  the  limited  role  Amex 
specialists  play  with  respect  to  specialty 
securities  that  may  be  traded  or  priced 
principally  in  another  U.S.  market. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
6(b)  of  the  Act  in  general  and,  in 
particular,  furthers  the  objectives  of 
section  6(b)(5)  in  that  it  is  designed  to 
promote  fair  and  equitable  principles  of 
trade  and  the  protection  of  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
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Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Hied 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule,  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-88-14  and  should  be  submitted 
by  July  26. 1988. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  section  11(b)  which 
permits  national  securities  exchanges  to 
promulgate  rules  regulating  the  activities 
of  spcialists  as  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  and  to  maintain  fair  and 
orderly  markets,  and  section  6(b)(5) 
which  directs  that  the  rules  of  a  national 
securities  exchange  be  designed  to 
facilitate  transactions  in  securities  and 
to  protect  investors  and  the  public 
interest. 

The  Commission  believes  that,  in 
view  of  the  market  volatility 
encountered  during  and  in  the  period 
since  the  October  1987  market  break,  it 
is  appropriate  to  approve  the  proposed 
increases  in  capital  requirements  and 
trading  unit  position  requirements  for 
Amex  specialists.  The  Commission  staff 
study  on  the  October  1987  market  break 
found  that  while  specialist  capital 
appears  sufficient  during  normal  trading 
situations,  it  will  not  be  sufficient  if 
markets  continue  at  present  volatility 
levels.'  The  report  also  stated  that 
additional  specialist  capital  might 
ensure  that  in  any  future  down  market 
spcialists  do  not  reach  the  limit  of  their 
buying  power  or  become  in  jeopardy  of 
failing.  The  Commisison  believes  that 
the  proposed  rule  change  will  provide 
an  increased  level  of  protection  against 
market  volatility  for  specialists,  and 


ensure  that  specialists'  buying  power  is 
not  jeopardized.* 

The  Commission  believes  that  the 
requirements  of  the  proposed  rule  are 
reasonable  and  that  conformity  with 
these  standards  will  not  be  unduly 
burdensome  on  Amex  specialist  units.  In 
this  regard,  the  Amex  has  stated  that  all 
of  its  specialist  units  are  already  in 
compliance  with  the  requirements  of  the 
proposed  rule.*  Finally,  the  Commission 
notes  that  it  views  this  increase  in 
specialist  capital  requirements  as  an 
interim  measure  by  the  Amex  to  ensure 
the  adequacy  of  specialist  financial 
responsibility  requirments  in  light  of 
market  conditions.  The  Commission 
anticipates  that  additional  changes  to 
specialist  capital  requirements  may  be 
proposed  by  Amex  as  it  continues  to 
study  this  issue. 

The  Commission  Rnds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  so 
that  the  Exchange  may  impose 
increased  capital  requirements  and 
trading  unit  position  requirements  on 
specialists  as  soon  as  possible  to  help 
ensure  greater  specialist  liquidity  as  a 
response  to  recent  market  volatility.  It  is 
important  that  the  Exchange  be  assured 
immediately  of  the  adequacy  of  its 
specialists'  financial  capacity  in  light  of 
increased  market  volatility. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be.  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  lo  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

Dated:  June  28. 1968. 
(FR  Doc.  88-14094  Field  7-1-88:  8:45am| 
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[ReL  No.  10-16458;  812-6771] 

Mortgage  Bankers  Financial 
Corporation  I,  et  aU  Application 

June  28. 1988. 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC"). 


■  The  October  1967  Maiiet  Break,  a  Report  by  the 
Diviiion  of  Market  Regulation.  U.S.  Securities  and 
Exchange  Connniision,  February  1988.  at  p.  xviii. 


*  The  Commiuion  recently  approved  a  •imilar 
propoaed  rule  change  by  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  (SR-NYSE-86-12) 
increasing  the  capital  requirements  and  trading  unit 
position  requirements  for  NYSE  specialists.  See 
Securities  Exchange  Act  Release  No.  2S677.  May  6. 
1988.  S3  FR  17286. 

*  According  to  the  Exchange,  as  of  |une  17, 1968. 
all  Amex  specialists  meet  or  exceed  the  standards 
in  the  proposed  rule.  Telephone  conversation 
t>elwen  James  M.  McNeil.  Assistant  Vice  President. 
Amex,  and  Robert  Sevigny.  Attorney,  Division  of 
Market  Regulation,  on  June  17. 1968. 


ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Mortgage  Bankers 
Financial  Corporation  I  ("MBFC  I") 
Mortgage  Bankers  Financial  Corporation 
("Mortgage  Bankers"),  Michael  J.  BeVier 
and  John  W.  Biasucci. 

Relevant  1940  Act  Section:  Order 
requested  under  section  6(c). 

Summary  of  Application:  Applicants 
seek  an  order  amending  an  existing 
order.  Investment  Company  Act  Rel.  No. 
15061  (April  16, 1986)  ( "Existing  Order") 
which  exempts  MBFC  I  from  all 
provisions  of  the  1940  Act,  to  further 
exempt  MBFC  I  and  certain  Affiliates 
and  Trusts  (as  defined  below)  from  all 
provisions  of  the  1940  Act  in  connection 
with  the  issuance  of  collateralized 
mortgage  obligations  and  sale  of  equity 
interests. 

Fi/ing  Dates:  The  application  was 
filed  on  June  23, 1987,  and  amended  on 
April  25.  May  18,  and  June  22. 1988.  A 
fourth  amendment  will  be  filed  during 
the  notice  period,  the  substance  of 
which  is  included  herein. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
July  22. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Service  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  a^idavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicants,  712  Rugby  Road. 
Chariottesville,  Virginia  22903. 
FOR  FUfrrNER  INFORMATION  CONTACT: 

Victor  R.  Siclari.  Staff  Attorney  at  (202) 
272-3026  or  Brion  R.  Thompson,  Special 
Counsel  at  (202)  272-3016  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations 

1.  MBFC  1,  a  Delaware  corporation,  is 
the  surviving  corporation  from  the 
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merger  of  the  former  Mortgage  Bankers 
Financial  Corporation  I.  to  which  the 
Existing  Order  was  granted,  and  its 
parent,  Mortgage  Bankers  Financial 
Corporation.  The  only  purposes  of 
MBFC  I  are  to  issue  collateralized 
mortgage  obligations  or  other  evidences 
of  indebtedness  (the  "Bonds")  secured 
by  Mortgage  Collateral  (as  deHned 
below]  in  one  or  more  series  (the 
"Series")  and  to  establish  Afniiates  or 
Trusts  (as  defined  below),  each  of  which 
will  issue  one  or  more  Series  of  Bonds. 
The  proceeds  from  such  issuances  will 
be  used  to  purchase  Mortgage  Collateral 
or  will  be  loaned  to  borrowers 
("Borrowers")  pursuant  to  funding 
agreements  between  MBFC  I  and 
Borrowers  ("Funding  Agreements")  for 
use  in  connection  with  the  funding  or 
acquisition  of  Mortgage  Collateral  and 
other  activities  incidental  to  or 
necessary  for  such  purposes  including 
the  sale  of  residential  or  beneficial 
interests  in  a  Trust  ("Beneficial 
Interests"),  or  participation  interests  in  a 
pool  of  Mortgage  Collateral 
("Participation  Interests")  or  "Excess 
Interests"  (as  deHned  herein).  The 
voting  stock  of  MBFC  I  is  owned  by 
Messrs.  BeVier  and  Biasucci.  Mr.  BeVier 
is  the  Chairman  of  the  Board,  the 
Treasurer  and  a  50%  shareholder  of 
MBFC  I.  Mr.  Biasucci  is  a  Director,  the 
President,  the  Secretary  and  a  50% 
shareholder  of  MBFC  I. 

2.  Messrs.  BeVier  and  Biasucci  own 
all  the  voting  stock  of  Mortgage  Bankers, 
a  financial  intermediary  which 
specializes  in  the  structuring,  issuance 
and  administration  of  collateralized 
securities.  Mortgage  Bankers  will 
provide  administrative  accounting  and 
clerical  services  to  MBFC  I  pursuant  to  a 
management  agreement. 

3.  Applicants  seek  to  amend  the 
Existing  Order  to  permit  MBFC  I.  any 
other  limited  purpose  finance  company 
(an  "Affiliate")  issuing  Bonds  and 
residual  interests  on  the  same  terms  and 
conditions  applicable  pursuant  to  the 
application  to  MBFC  I,  which  is  similar 
in  structure  to  MBFC  I  and  which  is 
owned  by  any  of  the  Applicants,  and 
any  trust  (a  'Trust")  established  or  to  be 
established  by  the  Applicants  or  an 
Affiliate  (each,  an  "Issuer")  to  issue 
Bonds  secured  by  Mortgage  Collateral 
and  to  permit  the  sale  of  Beneficial 
Interests  in  such  Trusts.  Participation 
Interests  in  a  pool  of  Mortgage 
Collateral,  and/or  Excess  Interests  in 
the  Agency  Certificates  held  by  a  Trust 
or  in  a  pool  of  Mortgage  Collateral. 

4.  Applicants  state  that  "Mortgage 
Collateral"  consists  of  (i)  mortgage  loans 
secured  by  Hrst  liens  on  single  (one-to- 
four  family)  residential  properties 


("Mortgage  Loans"),  (ii)  fully  modified 
pass-through  certificates  guaranteed  as 
to  payment  of  principal  and  interest  by 
the  Government  National  Mortgage 
Association  ("GNMA  Certificates"),  (iii) 
guaranteed  mortgage  pass-through 
certificates  issued  by  the  Federal 
National  Mortgage  Association  ("FNMA 
Certificates"),  (iv)  mortgage 
participation  certificates  issued  by  the 
Federal  Home  Loan  Mortgage 
Corporation  ( "FHLMC  Certificates"),  (v) 
stripped  mortgage  backed  securities 
issued  or  guaranted  by  the  Government 
National  Mortgage  Association 
("GNMA"),  the  Federal  National 
Mortgage  Association  ("FNMA")  or  the 
Federal  Home  Loan  Mortgage 
Corporation  ("FHLMC")  ("Stripped 
Mortgage  Backed  Securities")  (GNMA 
Certificates.  FNMA  CerUficates,  FHLMC 
Certificates  and  Stripped  Mortgage 
Backed  Securities  are  collectively 
referred  to  herein  as  "Agency 
Certificates"),  (vi)  other  pass-through 
certificates  evidencing  an  undivided 
interest  in  pools  of  Mortgage  Loans 
("Private  Mortgage  Certificates")  and 
(vii)  Funding  Agreements  secured  by 
Mortgage  Loans,  Agency  Certificates  or 
Private  Mortgage  Certificates.  Mortgage 
Collateal  and  any  reserve  funds,  credit 
supports,  collection  accounts  or  other 
collateral  for  Bonds  are  sometimes 
collectively  referred  to  herein  as  "Bond 
Collateral."  Agency  Certificates  and 
Private  Mortgage  Certificates  are 
collectively  referred  to  herein  as 
"Mortgage  Certificates."  Each  Series  of 
Bonds  issued  may  contain  one  or  more 
classes  of  variable  or  floating  rate 
Bonds  ("Variable  Rate  Bonds"),  each  of 
which  will  have  a  fixed  maximum  rate 
or  rates  of  interest  ("Interest  Rate  Cap" 
or  "Interest  Rate  Caps")  payable  on  the 
Bonds. 

5.  MBFC  I  issues  the  Bonds  pursuant 
to  indentures  (the  "Indentures") 
between  MBFC  I  and  independent 
trustees  (the  "Indenture  Trustees"),  as 
supplemented  by  a  supplemental 
indenture  with  respect  to  each  such 
Series.  Any  Affiliate  organized  by  an 
Applicant  will  operate  in  the  same 
manner  as  MBFC  L  as  described  herein. 

6.  MBFC  I  assigns  and  (other  than  in 
the  case  of  uncertificated  or  "book 
entry"  securities)  physically  delivers  to 
the  Indenture  Trustee,  as  security  for  the 
Bonds,  its  entire  right,  title  and  interest 
in  any  Mortgage  Collateral.  Payments  on 
the  Mortgage  Collateral  are  the  primary 
source  of  funds  for  payments  of 
principal  and  interest  due  on  the  Bonds. 
The  scheduled  available  principal  and 
interest  payments  on  the  Mortgage 
Collateral  securing  the  Bonds  plus 
income  received  thereon  are  sufficient  to 


make  the  interest  payments  on  and 
amortize  the  principal  of  the  Bonds  by 
their  stated  maturity. 

7.  The  Trusts  will  be  formed  by  MBFC 
I  or  an  Affiliate  for  the  limited  purpose 
of  issuing  one  or  more  Series  of  Bonds, 
investing  in  certain  Mortgage  Collateral 
which  will  be  used  to  collateralize  such 
Bonds  or  purchasing  Mortgage 
Collateral  from  MBFC  I  or  an  Affiliate 
subject  to  the  lien  of  the  Indenture  for 
the  Series  of  Bonds  secured  by  such 
collateral.  Each  Trust  will  be 
established  pursuant  to  a  separate 
deposit  trust  agreement  (the  "Deposit 
Trust  Agreement")  between  MBFC  I  or 
an  Affiliate  and  an  independent  trustee 
for  the  holders  of  the  beneficial  interests 
of  the  Trusts  (the  "Owner  Trustee"). 
Pursuant  to  each  such  Deposit  Trust 
Agreement.  MBFC  I  or  an  Affiliate  will, 
except  as  described  below,  assign  to 
each  Trust  Bond  Collateral  (which  will 
be  deposited  with  the  Indenture  Trustee 
for  the  Series  of  Bonds  secured  by  such 
collateral)  which  the  Owner  Trustee  will 
purchase  in  whole  or  in  part  from  MBFC 
I  or  an  Affiliate  or  from  third  parties,  on 
behalf  of  the  Trust  with  the  proceeds  of 
the  issuance  of  the  Bonds. 

8.  In  certain  circumstances  MBFC  I  or 
an  Affiliate  may  transfer  its  remaining 
interest  in  the  Bond  Collateral,  including 
any  Mortgage  Certificates  securing  the 
Bonds  it  has  issued,  to  a  Trust.  The 
Trust's  interest  in  such  Bond  Collateral 
will  be  subject  to  and  subordinate  to  the 
lien  of  the  Indenture  and  the  rights  of 
Bondholders.  The  Trust's  interest  in  the 
Bond  Collateral  will  be  limited  to  that 
portion  of  the  Bond  Collateral  exceeding 
that  level  necessary  to  make  the  interest 
payments  on.  and  amortize  the  principal 
of,  the  Bonds  by  their  stated  maturity. 
The  Mortgage  Certificates  will  remain  in 
the  possession  of  the  Indenture  Trustee 
(or.  in  the  case  of  "book  entry" 
certificates,  will  remain  registered  in  the 
name  of  the  Indenture  Trustee)  to 
maintain  the  Indenture  Trustee's  first 
priority  perfected  security  interest  and 
lien  on  such  Certificates.  Each  such 
Trust  will  purchase  the  residual  interest 
in  the  Bond  Collateral  from  MBFC  I  or 
an  Affiliate  with  the  proceeds  of  a 
private  placement  of  Beneficial  Interests 
in  the  Trust.  Except  for  the  fact  that  the 
Trust  itself  will  not  issue  the  Bonds 
directly  and  will  not  be  a  party  to  the 
Indenture  for  such  Bonds,  it  will  be 
structured  and  operated  in  accordance 
with  the  description  of  the  Trusts  herein 
and  in  the  Application. 

9.  The  Owner  Trustee  for  each  Trust 
will  be  a  bank  or  trust  company  or  other 
fiduciary  organized  under  the  laws  of 
the  United  States  or  any  state.  The 
Owner  Trustee  will  not  purchase  any 
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Beneficial  Interests  itself,  but  will 
function  as  the  legal  stakeholder  of  the 
assets  of  the  related  Trust  for  the  beneRt 
of  the  owners  of  the  Beneficial  Interests. 
Under  each  Deposit  Trust  Agreement, 
the  Owner  Trustee  is  obligated  to  collect 
all  amounts  released  from  the  lien  of  the 
Indenture  by  the  Indenture  Trustee  for 
the  Bonds  to  pay  all  expenses  of  the 
Trust,  including  its  own  fees,  and  to 
remit  the  balance  to  the  owners  of  the 
Beneficial  Interest  on  a  pro  rata  basis. 

10.  Initially,  all  of  the  Beneficial 
Interests  in  each  Trust  will  be  held  by 
MBFC  I  or  an  AfTiliate.  However,  upon 
the  issuance  of  the  Bonds,  or  at  some 
later  time,  MBFC  I  or  an  Affiliate  may 
sell,  directly  or  through  a  firm  engaged 
in  investment  banking,  commercial 
banking  or  mortgage  banking  or  dealing 
in  mortgage-related  securities.  Beneficial 
Interests  in  any  Trust  to  (i)  sophisticated 
instutional  investors  ("Eligible 
Institutions")  or  (ii)  non-institutions 
which  are  "accredited  investors"  as 
defined  in  Rule  501  under  the  Securities 
Act  of  1933  ("1933  Act")  ("Accredited 
Investors")  in  compliance  with  the 
conditions  below.  (Eligible  Institutions 
and  Accredited  Investors  are 
collectively  referred  to  herein  as 
"Eligible  Investors"). 

11.  The  Applicants  may  also  sell 
Participation  Interests  in  the  cash  flow 
on  Mortgage  Collateral  not  required  to 
pay  interest  on  and  principal  of  the 
related  Series  of  Bonds  and  any  related 
expenses  without  forming  a  Trust.  Such 
sale  of  Participation  Interests  will  be 
subject  to  the  restrictions  enumerated 
above  and  herein  as  to  sales  of 
Beneficial  Interests  in  a  Trust. 

12.  In  connection  with  the  issuance  of 
certain  series  of  Bonds  secured  in  whole 
or  in  part  by  Agency  Certificates,  MBFC 
I,  an  Affiliate  or  a  Trust  may  purchase 
all  the  right,  title  and  interest  in  and  to 
the  Agency  Certificates  except  for  the 
right  to  receive  that  portion  of  the 
interest  payable  thereunder  not 
necessary  to  pay  the  debt  service  on  the 
bonds  secured  by  such  Agency 
Certificates  (the  "Excess  Interest").  The 
ownership  of  the  Excess  Interest  need 
not  be  transferred  to  MBFC  I,  such 
Affilaite  or  such  Trust.  In  such 
circumstances.  MBFC  I,  such  Affiliate  or 
such  Trust  acquires  full  control  over  the 
Agency  Certificates,  including  all  rights 
exercisable  upon  default  against  the 
issuer  or  guarantor  thereof.  The  owner 
or  owners  of  the  Excess  Interest  will 
assign  its  or  their  rights  to  the  Excess 
Interest  to  the  Indenture  Trustee  as 
security  for  the  Bonds  and  Indenture 
Trustee  will  have  a  perfected  first 
priority  security  lien  and  interest  on 
each  Agency  Certificate  underlying  such 


Excess  Interests.  In  the  event  of  default 
on  such  Bonds,  the  Excess  Interest  will 
be  available  to  satisfy  principal  and 
interest  payments  due  to  Bondholders. 

13.  The  Excess  Interest  may 
subsequently  be  sold  by  the  owner 
thereof,  which  will  be  a  firm  engaged  in 
mortgage  banking,  investment  banking 
or  commercial  banking  or  dealing  in 
mortgage-related  securities  only  to 
Eligible  Investors  and  only  upon  the 
terms  and  conditions  provided  herein 
for  the  sale  of  Beneficial  Interests  and 
Participation  Interests.  No  sale  or 
transfer  of  the  Excess  Interest  will  affect 
the  pledge  of  the  entire  related  Mortgage 
Certificate  or  Mortgage  Certificates  as 
security  for  the  full  payment  of  principal 
and  interest  on  the  Bonds,  including  the 
assignment  by  the  owner  or  owners  of 
the  Excess  Interest  of  its  or  their  rights 
to  such  Excess  Interest  to  the  Indenture 
Trustee.  The  document  providing  for  any 
such  sale  or  transfer  will  provide  that 
the  related  Certificates  remain  pledged 
under  the  Indenture  to  secure  the  Bonds. 
Each  such  firm  will  represent  that  it  is 
an  Eligible  Institution  and  will 
convenant  that  it  will  transfer  the 
Excess  Interests  only  in  compliance  with 
the  agreement  creating  such  interests. 
Each  purchaser  of  an  Excess  Interest 
will  be  required  to  make  the 
representations  set  forth  in  the 
application  required  of  purchasers  of 
Beneficial  or  Participation  Interests  and 
agree  to  comply  with  the  terms  of  the 
agreement  creating  such  interests. 

14.  Applicants  represent  that  the 
creation  of  Excess  Interests  does  not 
disadvantage  the  Bondholder  in  any 
way  because,  from  the  Bondholder's 
standpoint,  it  is  as  if  the  Excess  Interest 
had  in  fact  been  transferred  to  the  issuer 
of  the  Bonds.  The  entire  Agency 
Certificate  is  pledged  to  secure  the 
Bonds  and,  in  the  event  of  default  under 
the  Indenture,  the  Indenture  Trustee 
may  foreclose  on  the  Agency  Certificate, 
including  the  Excess  Interests. 

Applicants'  Legal  Conclusions 

The  Applicants'  submit  that  granting 
the  requested  exemption  is  necessary 
and  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act  because:  MBFC  I.  and 
Affiliate  or  any  Trust  are  not  the  type  of 
entities  that  the  provisions  of  the  1940 
Act  are  intended  to  regulate;  Applicants 
may  be  unable  to  proceed  with  their 
proposed  activities  if  the  uncertainties 
concerning  the  applicability  of  the  1940 
Act  are  not  removed:  the  Applicants' 
activities  are  intended  to  serve  a 
recognized  and  critical  public  housing 
need:  Bondholders  will  be  protected 


during  the  offering  and  sale  of  the  Bonds 
by  the  registration  or  exemption 
provisions  of  the  1933  Act  and  thereafter 
by  an  Indenture  Trustee  representing 
their  interests  under  the  Indenture:  and 
the  prospective  purchasers  of  Beneficial 
Interests,  Participation  Interests  or 
Excess  Interests  will  be  sophisticated  in 
the  area  of  mortgages  and  mortgage- 
backed  assets  and  limited  in  number. 

Applicants'  Conditions 

Applicants  agree  that  the  requested 
order  may  be  expressly  continued  on  the 
following: 

A.  Conditions  Relating  to  the  Bond 
Collateral 

1.  Each  Series  of  Bonds  will  be 
registered  under  the  1933  Act,  unless 
offered  in  a  transaction  exempt  from 
registration  either  pursuant  to  section 
4(2]  of  the  1933  Act  or  because  such 
Series  of  Bonds  is  offered  and  sold 
outside  the  United  States  to  non-U.S. 
persons  in  reliance  upon  an  opinion  of 
U.S.  counsel  that  registration  is  not 
required.  No  single  offering  of  Bonds 
sold  both  within  and  outside  the  United 
States  would  be  made  without 
registraton  of  all  such  Bonds  under  the 
1933  Act.  without  obtaining  a  no-action 
letter  permitting  such  o^ering  or 
otherwise  complying  with  applicably 
standards  then  governing  such  offerings. 
In  all  cases.  Applicants  will  adopt 
agreements  and  procedures  reasonable 
designed  to  prevent  such  Bonds  from 
being  offered  or  sold  in  the  United 
States  or  to  U.S.  persons  (except  as  U.S. 
counsel  may  then  advise  is  permissible). 
Disclosure  provided  to  purchasers 
located  outside  the  United  States  will  be 
substantially  the  same  as  that  provided 
to  U.S.  investors  in  United  States 
offerings. 

2.  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a)(41)  of  the  1934  Act.  In 
addition,  the  Mortgage  Collateral 
underlying  the  Bonds  issued  by  MBFC  I. 
an  Affiliate  or  a  Trust  will  be  limited  to 
Mortgage  Loans.  Private  Mortgage 
Certificates.  GNMA  Certificates.  FNMA 
Certificates.  FHLMC  Certificates, 
Stripped  Mortgage  Backed  Securities 
and  Funding  Agreements.  In  the  event 
that  Beneficial  Interests  in  a  Trust, 
Participation  Interests  in  a  pool  of 
Mortgage  Collateral  or  Excess  Interests 
are  sold  or  otherwise  transferred  to 
persons  or  entities  unaffiliated  with 
MBFC  I  or  any  Affiliate,  the  Mortgage 
Collateral  related  to  such  Interests  will 
be  limited  to  Agency  Certificates  or 
Funding  Agreements  secured  by  Agency 
Certificates. 

3.  If  new  Mortgage  Collateral  Is 
substituted,  the  substitute  collateral 
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must  (i\  be  of  equal  or  better  quality 
than  the  collateral  replaced,  [ii]  have 
similar  payment  terms  and  cash  flow  as 
the  collateral  replaced.  [Hi]  be  insured 
or  guaranteed  at  least  to  the  same 
extent  as  the  collateral  replaced,  and 
(/v)  meet  the  conditions  set  forth  in 
conditions  A.2,  4  and  6  of  this  notice.  In 
addition,  new  collateral  may  not  be 
substituted  for  more  than  20%  of  the 
aggregate  face  amount  of  the  Mortgage 
Loans  initially  pledged  as  Mortgage 
Collateral  or  for  more  than  40%  of  the 
aggregate  face  amount  of  the  Mortgage 
Certificates  initially  pledged  as 
Mortgage  Collateral.  New  Mortgage 
Loans  may  be  substituted  for  Mortgage 
Loans  initially  pledged  as  Mortgage 
Collateral  only  in  the  event  of  default, 
late  payments  or  defect  in  the  collateral 
being  replaced.  New  Private  Mortgage 
Certificates  may  be  substituted  for 
Private  Mortgage  Certificates  initially 
pledged  as  Mortgage  Collateral  only  in 
the  event  of  default,  late  payments  or 
defect  in  the  collateral  being  replaced. 
In  no  event  may  any  new  Mortgage 
Collateral  be  substituted  for  any 
substitute  Mortgage  Collateral.  New 
Funding  Agreements  may  be  substituted 
for  initial  Funding  Agreements  only  if 
the  substitution  of  the  Mortgage 
Collateral  securing  such  Funding 
Agreements  would  be  permitted  under 
this  condition. 

4.  All  Mortgage  Loans,  Mortgage 
Certificates,  funds,  accounts  or  other 
collateral  securing  a  series  of  Bonds  will 
be  held  by  the  Indenture  Trustee  or  on 
behalf  of  the  Indenture  Trustee  by  an 
independent  custodian  (the 
"Custodian").  Neither  the  Indenture 
Trustee  nor  the  Custodian  may  be  an 
affiliate  (as  the  term  "affiliate"  is 
defined  in  Rule  405  under  the  1933  Act) 
of  any  of  the  Applicants  or  of  the  master 
servicer  or  originating  lender  of  any 
Mortgage  Loans  that  are  pledged  as 
Mortgage  Collateral.  If  there  is  no 
master  servicer,  no  servicer  of  those 
Mortgage  Loans  may  be  an  affiliate  of 
the  Custodian.  The  Indenture  Trustee 
will  have  a  first  priority  perfected    . 
security  or  lien  interest  in  and  tp  all 
Bond  Collateral. 

5.  Each  Series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  Rating  Agency 
that  is  not  affiliated  with  the  Issuer  of 
the  securities  or  with  any  of  the 
Applicants  or  the  holder  of  a  controlling 
interest  in  a  Trust.  The  Bonds  will  not  be 
redeemable  securities  within  the 
meaning  of  section  2(a)(32)  of  the  1940 
Act. 

6.  The  master  servicer  of  any 
Mortgage  Loans  (including,  for  purposes 
of  this  paragraph,  mortgage  loans 


underlying  Private  Certificates]  pledged 
as  Mortgage  Collateral  may  not  be  an 
affiliate  of  the  Indenture  Trustee.  If 
there  is  no  master  servicer,  no  servicer 
of  those  Mortgage  Loans  may  be  an 
affiliate  of  the  Indenture  Trustee.  Any 
master  servicer  and  any  other  servicer 
of  a  Mortgage  Loan  will  be  approved  by 
FNMA  or  FHLMC  as  an  "eligible  seller/ 
servicer"  of  conventional,  residential 
Mortgage  Loans.  The  agreement 
governing  the  servicing  of  Mortgage 
Loans  shall  obligate  the  servicer  to 
provide  substantially  the  same  services 
with  respect  to  the  Mortgage  Loans  as  it 
is  then  currently  required  to  provide  in 
connection  with  the  servicing  of 
Mortgage  Loans  insured  by  the  Federal 
Housing  Administration,  guaranteed  by 
the  Veterans  Administration  or  eligible 
for  purchase  by  FNMA  or  FHLMC. 

7.  So  long  as  applicable  law  requires, 
no  less  often  than  annually,  an 
independent  public  accountant  will 
audit  the  books  and  records  of  MBFC  I. 
each  Affiliate  and  each  Trust  and  in 
addition  will  report  on  whether  the 
anticipated  payments  of  principal  and 
interest  on  the  Bond  Collateral  relating 
to  a  Series  of  Bonds  continue  to  be 
adequate  to  pay  the  principal  and 
interest  on  such  Bonds  in  accordance 
with  their  terms.  Upon  completion, 
copies  of  the  auditor's  report(s)  will  be 
provided  to  the  Indenture  Trustee. 

B.  Conditions  Relating  to  Variable-Rate 
Bonds 

1.  Each  Series  of  the  Bonds  to  be 
issued  with  one  or  more  classes  of 
Variable  Rate  Bonds  will  have  a  fixed 
maximum  Interest  Rate  Cap  or  Interest 
Rate  Caps  payable  (which  may  vary 
from  period  to  period]  on  the  Bonds. 

2.  The  Bond  Collateral  pledged  to 
secure  a  Series  of  Bonds  will  be 
sufficient  to  provide  for  the  full  and 
timely  payment  of  such  Bonds  then 
outstanding,  assuming  the  maximum 
applicable  interest  rates  for  each 
specified  period  on  Variable  Rate 
Eionds.'  Specifically,  reduction  of 


■  In  the  case  of  a  Series  of  Bonds  that  contains  a 
class  or  classes  of  Variable  Rate  Bonds,  a  number 
of  mechanisms  have  t)een  described  in  the 
application  which  will  ensure  that  this 
representation  will  be  valid  notwithstanding 
subsequent  potential  Increases  in  the  interest  rate 
applicable  to  the  Variable  Rate  Bonds.  Applications 
will  give  the  Commission  notice  by  letter  of  any 
additional  mechanisms  which  may  he  identified  in 
the  future  before  they  are  utilized  in  order  to  give 
the  Commission  an  opportunity  to  raise  any 
questions  as  to  the  appropriateness  of  their  use.  In 
addition,  sufficient  mechanisms  will  be  in  place  to 
ensure  the  payment  of  principal  of  and  interest  on 
Variable  Rate  Bonds  secured  by  Stripped  Mortgage 
Backed  Securities.  In  all  cases,  these  mechanisms 
will  be  adequate  to  ensure  the  accuracy  of  the 
representation  and  will  l>e  adequate  to  meet  the 
standards  required  for  a  rating  of  the  Bonds  In  one 


interest  payments  due  on  a  Series  of 
Bonds  that  contains  a  class  or  classes  of 
Variable  Rale  Bonds  will  not  result  in 
the  release  of  any  of  the  Bond  Collateral 
(except  as  aforesaid]  from  the  lien  of  the 
Indenture  prior  to  the  payment  in  full  of 
the  Bonds. 

C.  Conditions  Relating  to  the  Sale  of 
Beneficial  Interests,  Participation 
Interests  and  Excess  Interests 

1.  If  the  sale  of  Beneficial  Interests  in 
a  Trust  results  in  the  transfer  of  control 
(as  the  term  "control"  is  defined  in  Rule 
405  under  the  1933  Act]  of  such  Trust 
from  the  Applicants,  the  relief  afforded 
by  any  Commission  order  granted 
pursuant  to  this  Application  would  not 
apply  to  any  Series  of  Bonds  issued  by 
such  Trust  subsequent  to  such  change  of 
control.  Similarly,  if  the  sale  of 
Participation  Interests  in  Mortgage 
Collateral  held  by  MBFC  I  or  an  Affiliate 
or  the  sale  of  equity  interests  in  MBFC  I 
or  such  Affiliate  results  in  such  a 
transfer  of  control  of  MBFC  I  or  such 
Affiliate  from  the  Applicants,  the  relief 
afforded  by  any  Commission  order 
granted  pursuant  to  the  Application 
would  not  apply  to  any  Series  of  Bonds 
issued  by  MBFC  I  or  such  Affiliate 
subsequent  to  such  change  of  control. 

2.  The  owners  of  the  Beneficial 
Interests  will  agree  to  be  bound  by  the 
terms  of  the  applicable  Deposit  Trust 
Agreement.  The  owners  of  Participation 
Interests,  or  Excess  Interests,  will  agree 
to  be  bound  by  the  terms  of  the 
agreement  creating  such  Interest. 

3.  Beneficial  Interests.  Participation 
Interests  and  Excess  Interests  will  be 
offered  and  sold  only  to  (a)  Eligible 
Institutions  or  (b)  Accredited  Investors. 
Accredited  Investors  will  each  purchase 
at  least  $200,000  of  Beneficial  Interests. 
Participation  Interests  or  Excess 
Interests,  and  have  a  net  worth  at  the 
time  of  purchase  that  exceeds  $1,000,000 
(exclusively  of  primary  residence). 
Eligible  Institutions  will  have  such 
knowledge  and  experience  in  financial 
and  business  matters  as  to  be  capable  of 
evaluating  risks  and  volatility  of  interest 
rate  fluctuations  as  they  affect  the  value 
of  mortgages,  mortgage-related 
securities  and  residual  interests  in 
mortgage-related  securities,  such  as 
those  represented  by  Beneficial 
Interests,  Excess  Interests  and 
Participation  Interests.  Accredited 
Investors  will  have  such  knowledge  and 
experience  in  financial  and  business 
matters,  specifically  in  the  field  of 
mortgage-related  securities,  as  to  be 
able  to  evaluate  the  risk  of  purchasing 


of  the  two  highest  bond  rating  categories,  and  no 
Bonds  will  be  issued  for  which  this  is  not  the  case. 
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Beneficial  Interests,  Participation 
Interests  or  Excess  Interests,  will  have 
direct,  personal  and  significant 
experience  in  making  investments  in 
mortgage-related  securities  and,  because 
of  such  knowledge  and  experience,  will 
be  able  to  understand  the  volatility  of 
interest  rate  fluctuations  as  they  affect 
the  value  of  mortgage-related  securities 
and  residual  interests  therein.  Eligible 
Institutions  include  mortgage  lenders 
thrift  institutions,  commercial  and 
investment  banks,  savings  and  loan 
associations,  pension  funds,  employee 
benefit  plans,  insurance  companies,  real 
estate  investment  trusts,  mutual  funds  or 
other  institutions  that  customarily 
engage  in  the  purchase  of  mortgages  and 
other  types  of  mortgages  collateral  Each 
such  mutual  fund  will  be  required  to 
satisfy  itself  that  any  such  purchase  will 
comply  with  the  provisions  of  section 
12(d)(1)  of  the  1940  Act. 

4.  Each  sale  of  Beneficial  Interests. 
Participation  Interests  or  Excess 
Interests  will  qualify  as  a  transaction 
not  involving  a  public  offering  within  the 
meaning  of  section  4(2)  of  the  1933  Act. 

5.  In  no  event  will  Applicant  sell 
Beneficial  Interests.  Participation 
Interests  or  Excess  Interests  related  to 
any  Trust  or  Series  of  Bonds  to  more 
than  100  investors,  of  which  no  more 
than  15  will  be  Accredited  Investors. 
The  Deposit  Trust  Agreement  relating  to 
each  Trust  or  the  Participation 
Agreement  relating  to  Participation 
Interests  will  prohibit  the  transfer  of  any 
BeneHcial  Interest  or  Participation 
Interest  if  there  would  be  more  than  100 
beneficial  owners  of  any  class  of 
Interests.  In  the  event  MBFC  I,  an 
Affiliate  or  a  Trust  issues  Participation 
Interests  or  Beneficial  Interests  in  a  pool 
of  Mortgage  Collateral  with  respect  to 
which  Excess  Interests  have  been 
created,  the  maximum  permitted  number 
of  holders  of  such  Participation  Interests 
or  Beneficial  Interests  and  of  Excess 
Interests,  will  be  fixed,  with  the  number 
of  holders  of  such  types  of  interests 
limited  in  the  aggregate  to  100  (including 
no  more  than  15  Accredited  Investors  in 
the  aggregate).  The  permitted  number  of 
holders  will  not  be  dependent  on  the 
actual  number  of  holders  of  the  other.  In 
connection  with  any  such  transaction, 
the  Applicants  will  fix  the  maximum 
number  of  holders  of  each  type  of 
interest  and  the  Deposit  Trust 
Agreement  or  similar  agreement 
pursuant  to  which  Participation  Interests 
or  Beneficial  Interests  are  issued  and  the 


agreement  pursuant  to  which  the  Excess 
Interests  are  created  will  prohibit  the 
transfer  of  each  such  class  of  interests, 
if  the  transfer  would  result  in  more  than 
the  permitted  number  of  holders  (i.e..  no  * 
more  than  100). 

6.  Each  purchaser  of  Beneficial 
Interests.  Participation  Interests  or 
Excess  Interests  will  represent  (other 
than  a  Hrm  engaged  in  investment 
banking,  mortgage  banking  or 
commercial  banking  or  dealing  in 
mortgage-related  securities  through 
which  such  interests  are  sold  to  l^igible 
Investors)  that  it  is  purchasing  such 
securities  for  investment  purposes  only 
and  that  it  wiU  hold  such  securities  in  its 
own  name  and  not  as  nominee  for 
undisclosed  investors.  Each  such  finn 
will  represent  that  it  is  an  Eligible 
Institution,  and  will  covenant  that  it  will 
transfer  the  Beneficial  Interests. 
Participation  Interests  or  Excess 
Interests  only  in  compliance  with  the 
underlying  Deposit  Trust  Agreement  or 
similar  agreement  which  will  provide 
for  transfer  only  to  those  Eligible 
Institutions  and  Accredited  Investors  in 
accordance  with  the  conditions  and 
representations  described  in  the 
Application.  No  sale  or  transfer  of  the 
Excess  Interest  will  affect  the  pledge  of 
the  entire  related  Mortgage  CertiHcate 
or  Mortgage  Certificates  as  security  for 
the  full  payment  of  principal  and 
interest  on  the  Bonds,  including  the 
assignment  by  the  owner  or  owners  of 
the  Excess  Interest  of  its  or  their  rights 
to  such  Excess  Interest  to  the  Indenture 
Trustee. 

7.  No  owner  of  Beneficial  Interests. 
Participation  Interests  or  Excess 
Interests  will  be  afHIiated  with  the 
Indenture  Trustee:  no  holders  of  a 
controlling  (as  that  term  is  defined  in 
Rule  405  under  the  1933  Act]  equity 
interest  in  MBFC  I.  any  Affiliate,  or  any 
Trust  will  be  affiliated  with  either  the 
custodian  of  the  Bond  Collateral  or  the 
agency  rating  the  Bonds;  and  the  Owner 
Trustee  will  not  purchase  any  Beneficial 
Interests,  but  will  function  as  a  legal 
stakeholder  for  the  assets  of  the  Trust. 

8.  The  Applicants  will  secure  the 
consent  of  each  Affiliate  and  Trust  to 
comply  with  all  of  the  representations 
and  conditions  set  forth  in  the 
application. 

D.  Conditions  Relating  to  REMICs 

1.  The  election  by  an  Issuer  to  be 
treated  as  a  real  estate  mortgage 
investment  conduit  (a  "HEMIC")  will 
have  no  effect  on  the  level  of  the 
expenses  that  will  be  incurred  by  such 


Issuer.  All  administrative  fees  and 
expenses  in  connection  with  the 
administration  of  any  Issuer  that  elects 
to  be  treated  as  a  REMIC  will  be  paid  or 
provided  for  in  a  manner  satisfactory  to 
the  Rating  Agency  or  Agencies  rating 
the  Bonds.  If  an  Issuer  elects  to  be 
treated  as  a  REMIC  it  will  provide  for 
the  payment  of  administrative  fees  and 
expenses,  by  the  methods  set  forth  in 
the  application. 

2.  Each  Issuer  will  insure  that  the 
anticipated  level  of  fees  and  expenses 
will  be  more  than  adequately  provided 
for  regardless  of  which  or  all  such 
methods  are  selected. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonalbaa  G.  Katx. 
Secretary. 
(FR  Doc.  88-1499S  Filed  7-1-88:  8:45  am] 
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DEPARTMENT  OF  STATE 
(Public  Notio*  10M] 

PuMic  Infonnation  Collection 
Requirenwnt  Submitted  to  0MB  for 
Review  . 

AQENCV:  Department  of  State. 
action:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511. 

SUMNIARV:  The  proposed  information 
collection  is  made  necessary  by  the 
Hague  Convention  on  the  Civil  Aspects 
of  International  Child  Abduction  and 
Pub.  L 100-300.  The  requested 
information  will  be  used  in  evaluating 
applicants'  claims,  locating  abducted 
children,  and  advising  applicants  about 
available  legal  remedies.  The 
Convention  enters  into  force  for  the 
United  States  on  July  1. 1988,  therefore 
the  Department  of  State  is  requesting  an 
expedited  (5  day)  OMB  review.  The 
following  summarizes  the  information 
collection  proposal  submitted  to  OMB: 

Type  of  request:  New 

Originating  office:  Bureau  of  Consular 

Affairs 
Title  of  information  collection: 

Application  for  Assistance  Under  the 

Hague  Convention  on  Child 

Abduction. 
Form  number  DSP-105 


Frequency:  On  occasion 
Respondents:  Individuals 
Estimated  number  of  responses:  100 
Average  hours  per  response:  1 
Total  estimated  burden  hours:  100 

Section  3504(h)  of  Pub.  L.  96-511  does 
not  apply. 

Additional  Information  or  Comments: 
A  copy  of  the  proposed  form  is 
published  herewith.  Comments  and 
questions  should  be  directed 
immediately  to  (OMB)  Francine  Picoult 
(202)  395-7340  or  Gail  J.  Cook  (202)  647- 
3538. 

Date:  June  28. 1988. 
Richard  C.  Faulk. 
Acting  Assistant  Secretary  for 
Administration. 
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UNITED  STATES  DEPARTMENT  OF  STATE 

APPLICATION  FOR  ASSISTANCE  UNDER  THE 
HAGUE  CONVENTION  ON  CHILD  ABDUCTION 

SEE  PRIVACY  STATEMENT  ON  REVERSE 


OMBNO.  1406-0000 
EXWRES   00-00-00 
Ettlmalad  Burdan  -  1  Hour 


I.    IDENTITY  OF  CHILD  AND  PARENTS 


CHILD'S  NAME    (LAST.  FIRST.  MIDDLE) 


ADDRESS    (Betore  removal) 


HEIGHT 


WEIGHT 


FATHER 


NAME  (Last.  First.  Middle) 


DATE  OF  BIRTH 


NATIONALITY 


PLACE  OF  B4RTH 


OCCUPATION 


PASSPORT/IDENTITY 
CARD 

COUNTRY: 
NO.: 


CURRENT  ADDRESS  AND  TELEPHONE  NUMBER 


U.S. SOCIAL  SECURITY  NO. 


COUNTRY  OF  HABITUAL  RESIDENCE 


DATE  OF  BIRTH 


U.S.  SOCIAL 
SECURITY  NO. 


PLACE  OF  BIRTH 


PASSPORT/IDENTITY 
CARD 

COUNTRY 
NO   : 


COLOR  OF  HAIR 


NATIONAUTY 


COLOR  OF  EYES 


MOTHER 


NAME     (Last.  First.  Middle) 


DATE  OF  BIRTH 


NATIONALITY 


PLACE  OF  BIRTH 


OCCUPATION 


PASSPORT/IDENTITY 

CARD 

COUNTRY: 

NO.: 


CURRENT  ADDRESS  AND  TELEPHONE  NUMBER 


US  SOCIAL  SECURITY  NO. 


COUNTRY  OF  HABITUAL  RESIDENCE 


DATE  AND  PLACE  OF  MARRIAGE  AND  DIVORCE.  IF  APPLICABLE 


II.    REOUESTINQ  INDIVIDUAL  OR  INSTITUTION 


NAME     (Last.  First.  Middle) 


NATIONALITY 


OCCUPATION 


CURRENT  ADDRESS  AND  TELEPHONE  NUMBER 


PASSPORT/IDENTITY  CARD 

COUNTRY: 
NO  : 


COUNTRY  OF  HABITUAL  RESIDENCE 


RELATIONSHIP  TO  CHILD      NAME,  ADDRESS.  AND  TELEPHONE  NO    OF  LEGAL  ADVISER.  IF  ANY 


III.  INFORMATION  CONCERNING  THE  PERSON  ALLEGED  TO  HAVE  WRONGFULLY  REMOVED  OR  RETAINED  CHILD 


NAME  (Last.  First.  Middle) 


DATE  OF  BIRTH 


PLACE  OF  BIRTH 


OCCUPATION,  NAME  AND  ADDRESS  OF  EMPLOYER 


KNOWN  ALIASES 


NATIONALITY 


PASSPORT/IDENTITY  CARD 

COUNTRY: 
NO.; 


U.S.  SOCIAL  SECURITY 
NO. 


CURRENT  LOCATION  OR  LAST  KNOWN  ADDRESS  IN  THE  US 


HEIGHT 


WEIGHT 


COLOR  OF  HAIR 


COLOR  OF  EYES 


FORM     ___  .-- 
6-88        DSP-10S 
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OTHER  PERSONS  WITH^POSSIBLE  ADDITIONAL  INFORMATION  RELATJNG  TO  THE  WHEREABOUTS  OF  CHILD 
(Name,  address,  telephone  number)  ^^^x-u 


IV.    mviE.  PLACE.  DATE.  AND  CIRCUMSTANCES  OF  THE  WRONGFUL  REMOVAL  OR  RETENTIOfi 


V.    FACTUAL  OR  LEGAL  GROUNDS  JUSTIFYING  THE  REQUEST 


VI.    CIVIL  PROCEEDINGS  IN  PROGRESS,  IF  ANY 


NAME  (Last.  First.  Middle) 


VII.    CHILD  IS  TO  BE  RETURNED  TO: 


ADDRESS 


DATE  OF  BIRTH  PLACE  OF  BIRTH 


PROPOSED  ARRANGEMENTS  FOR   RETURN  TRAVEL  OF  CHILD 


TELEPHONE  NUMBER 


VIII.    OTHER  REMARKS 


IX.    DOCUMENTS  ATTACHED  (PREFERABLY  CERTIFIED) 


D  DIVORCE  DECREE  Q  PHOTOGRAPH  OF  CHILD  O  OTHER 

U  CUSTODY  DECREE  D  OTHER  AGREEMENT  CONCERNING  CUSTODY 


SIGNATURE  OF  APPLICANT  AND/OR  STAMP  OF  CENTRAL  AUTHORITY     DATE 


PLACE 


PRIVACY  ACT  STATEMENT 


TH,S  INFORMATION  IS  REQoeSTED  UNDER  THE  AUTHORITY  OF  THE  INTERNATIONAL  CHIX)  ABDUCTION  REMEDIES  ACT,   PUBLIC  LAW  100-300      Te«  INFORM- 
ATlOrj  WILL  BE  USED  FOR  THE  PURPOSE  OF  EVALUATING  APPLICANTS    CLAIMS  UNDER  THE  HAGUE  CONVENTION  ON  THE  CML  ASPECTS  OF  fMTER- 
NATIONAL  CHILD  ABDUCTION.  LOCATING  ABDUCTED  CHLDREN.  AND  ADVISING  APPLICANTS  ABOUT  AVAILABLE  LEGAL  REMEDIES      WITHOUT  THE 
RtQUTSTED  INFORMATION.  U  S    AUTHORITIES  MAY  BE  UNABLE  EFFECTIVELY  TO  ASSIST  IN  LOCATING  ABDUCTED  CHILDREN. 


Commeon  concTmng  Via  «ccuf»cy  o«  Wk  burden  hour  »st.mate  on  page  1  may  be  dir>ct»()  to  OMB.  CHRA.  Slate  Deoartmcni  Desk  Officar    Wash  .  DC   20503  | 


|FR  Uoc.  88-15039  Filed  7-1-88;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements;  Submittals  to  OMB  on 
June  15, 1988 

agency:  Office  of  the  Secretary.  DOT. 
ACTKM:  Notice. 

SUMMARY:  This  notice  Hsts  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  June  15, 1988,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 
FOR  FURTHER  INFORMATION  CONTACT 

John  Chandler,  Annette  Wilson,  or 
Cordelia  Shepherd,  Information 
Requirements  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  Telephone.  (202)  36fr-4735,  or 
Gary  Waxman  or  Sam  Fairchild,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3228, 
Washington,  DC  20503,  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  very  three  years. 

Information  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"for  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  on  publication  are 


needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 

immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
June  15, 1988. 

DOT  No:  3080. 

OMB  No:  2130-0505. 

Administration:  Federal  Railroad 
Administration. 

Title:  Steam  Locomotive  Inspection. 

Need  for  Information:  To  assure  safe 
operation  of  steam  locomotives. 

Proposed  Use  of  Information:  FRA 
uses  this  information  to  assure  that 
carriers  make  inspections  and  repair 
defects  in  steam  locomotives  as  required 
by  the  Locomotive  Inspection  Act. 

Frequency:  Recordkeeping,  On 
Occasion,  Monthly,  Annually. 

Burden  Estimate:  511  Hours. 

Respondents:  Railroads. 

Form  (s):  Agency  does  not  provide 
forms. 

DOT  No:  3081. 

OMB  No:  2130-0526. 

Administration:  Federal  Railroad 
Administration. 

Title:  Control  of  Alcohol  and  Drug  Use 
in  Railroad  Operations. 

Need  for  Information:  To  deter  use  of 
alcohol  or  drug  involvement  in  railroad 
operations. 

Proposed  Use  of  Information:  FRA 
and  the  railroad  industry  uses  this 
information  to  determine  the  extent  of 
the  alcohol  and  drug  problems  and  to 
curtail  any  widespread  use. 

Frequency:  Recordkeeping,  on 
Occasion. 

Burden  Estimate:  3,394  Hours. 

Respondents:  Railroads. 

Form  (s):  FRA  F  6180.73  and  FRA  F 
6180.74. 

DOT  No:  3082. 

OMB  No:  2127-0535. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Production  Reporting  System  for 
Automatic  Occupant  Restraint 
Compliance. 

Need  for  Information:  This  standard 
specifies  performance  requirements  for 
the  protection  of  vehicle  occupants  in 
crashes. 

Proposed  Use  of  Information: 
Compliance  with  FMVSS  No.  208 
(Occupant  Crash  Protection)  requires 
motor  vehicle  manufacturers  to  comply 
with  a  3-year  phase-in  schedule 
introducing  air  bags,  or  other  automatic 
restraints. 

Frequency:  Annually  for  3  years. 

Burden  Estimate:  838  Hours. 

Respondents:  23  Manufacturers. 

Form  (s):  None. 


Z70r  No;  3083. 

OMflA^o.- 2125-0196. 

Administration:  Federal  Highway 
Administration. 

Title:  Time  Records. 

Need  for  Information:  To  meet  the 
requirements  of  49  CFR  395.8(1)  to 
provide  an  exemption  from  the  driver's 
record  of  duty  status  for  drivers 
operating  within  a  100  air-mile  radius  of 
the  location  to  which  they  report  for 
work. 

Proposed  Use  of  Information:  For 
FHWA  and  motor  carriers  to  determine 
compliance  with  maximum  time 
limitations  as  required  by  49  CFR  395.3. 

Frequency:  Recordkeeping/6  months. 

Burden  Estimate:  10.804,553. 

Respondents:  Motor  carriers. 

Form  (s):  None. 

DOT  No.:  dOM. 

OAf5  No..- 2120-0034. 

Administration:  Federal  Aviation 
Administration. 

Title:  Medical  Standards  and 
Certification  FAR-67. 

Need  for  Information:  FAA  Act  of 
1958,  Section  602  requires  airmen  to  be 
physically  able  to  perform  the  duties  of 
the  certificate  sought. 

Proposed  Use  of  Information:  The 
information  collected  is  used  to  show 
applicant  eligibility. 

Frequency:  On  occasion. 

Burden  Estimate:  1.149,025  Hours. 

Respondents:  Individuals. 

Form(s):  FAA  Forms  8500-7.  -«.  -14, 
-20. 

Z7O7"A^o..3085. 

OMflAto..- 2127-0539. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  49  CFR  Part  542.  Procedures  for 
Selecting  Lines  to  be  Covered  by  the 
Theft  Prevention  Standard. 

Need  for  Information:  To  provide  for 
the  identification  of  certain  motor 
vehicles  and  their  major  replacement 
parts  to  impeded  motor  vehicle  theft. 

Proposed  Use  of  Information: 
Manufacturers  of  passenger  automobilet 
identify  new  model  introductions  that 
are  likely  to  be  high-theft  lines  as 
defined  in  Title  VI  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act. 

Frequency:  One  time  only. 

Burden  Estimate:  4.216. 

Respondents:  Manufacturers. 

Form{s):  None. 

DOT"  jVo.;  3086. 

OMB  No.:  2106-0007. 

Administration:  Department  of 
Transportation/Office  of  the  Secretary. 

Title:  Navigation  of  Foreign  Civil 
Aircraft  Within  the  United  States. 

Need  for  Information:  Renewal  of 
OMB  Approvals. 


Proposed  Use  of  Information: 
Implement  provisions  of  section  1108(b) 
of  the  Federal  Aviation  Act  of  1958.  as 
amended:  monitor  foreign  civil  aircraft 
operations  in  the  United  States. 

Frequency:  On  occasion. 

Burden  Estimate:  573. 

Respondents:  Foreign  Civil  Aircraft 
Operators. 

Foanfs/:  OST  F  4508,  Application  for 
Fordgn  Aircraft  Permit  or  Special 
Authorization  under  Part  375. 

£>OTAto_3087. 

OAfflATo.;  2115-0557. 

Administration:  U.S.  Coast  Guard. 

Title:  Advance  Notice  of  Vessel 
Arrival  and  Oepartore  and  Waiver. 

Need  for  fnformation:  This 
information  collection  requirement  ia 
needed  to  safeguard  the  United  States 
against  destruction,  loss,  or  injury  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  similar 
nature,  of  vessels,  harbors,  and 
waterfront  facilities.  It  is  further  needed 
to  establish,  operate,  and  meintatn 
vessel  traffic  services. 

Proposed  Use  of  lafonaation:  The 
Coast  Guard  Captain  of  the  Port  uses 
this  information  for  \\]  vessel  traific 
supervision:  (2)  oil  and  hazardous 
substaooe  apilk  (3)  flnefi^iting 
contingency  ptamring;  (4)  controlling 
vessels  from  Warsaw  Pact  nations  and 
vessels  from  nations  itai  penaitted  to 
enter  US.  waters  or  certain  U.S.  ports; 
(5)  controlling  free  flag  vessels  carrying 
Communist  country  nationals  in  the 
crews:  and  (6)  targeting  certain  type 
vessels  for  exarainatioB.  it  is  also  used 
to  determine  if  a  waiver  of  the 
regulations  can  be  granted. 

Frequency:  On  occasion. 

Burden  Estimate:  52,060. 

Respondents:  Vessel  Operators. 

Form(s):  None. 

DOT  No.:  3088. 

OAWAfo.:  2115-0077. 

Administration:  U.S.  Coast  Guard. 

Title:  Letter  of  Intent 

Need  for  In  forma  tton:  This 
information  collection  requirement 
ensures  compliance  with  33  U.S.C  1221. 
It  is  needed  to  alert  Coast  Guard  and 
enforcement  personnel  that  a  facility 
falling  tinder  the  regulation  is  planned  or 
an  existing  facility  has  changed 
ownership  and  to  provide  a  point  of 
contact  ia  case  of  an  emetgency. 

Proposed  Use  of  Informatton:  This 
information  is  nsed  to  identify  terminals 
at  which  oil  and  hazardous  materials 
transfer  operations  will  take  place.  It  is 
a  preventive  measure  against  oil  and 
hazardous  materials  pollution. 

Frequency:  On  occasion. 

Bunden  Estimate:  720. 


Respondents:  Owners/operators  of 
marine  bulk  oil  or  hazardous  materials 
facilities. 

Form(s):  None. 

DOTNa:30eB. 

OMB  No.:  2115-0506. 

Administration:  US.  Coast  Guard. 

Title:  Declaration  of  Inspection. 

Need  for  Information:  This 
information  collection  requirement  is 
needed  to  ensure  compliance  with  33 
U.S.C  1221.  It  provides  a  method  ibr 
determining  whether  vessels  and 
facilities  transferring  oil  or  hazardous 
materials  have  followed  established 
procedures. 

Proposed  Use  of  Information:  The 
Coast  Guard  uses  this  information  to 
identify  potential  or  actual  violations  of 
the  pollntion  prevention  regnlations.  The 
record  is  further  used  to  determine 
culpability  in  spill  and  acddeat 
investigations. 

Frequency:  On  occasion. 

Burden  Estimate:  mono. 

Respondents:  Owners/operators  of 
marine  bulk  oil  or  hazardous  materials 
facilities. 

Formfs):  None. 

DOT  No.:  W90. 

OMB  No.:  Zlti-W7&. 

AAnimstration:  U.S.  Coast  Gaatd. 

riefer  Operations  Manual  and 
Amendments. 

Need  for  Information:  This 
infbmation  collection  requirement  is 
needed  to  ensure  compliance  with  33 
U.S.C.  1221.  It  makes  certain  that 
procedures  are  established  and 
amended,  as  necessary,  for  transferring 
oil  to  reduce  the  number  of  oil  spills 
caused  by  defective  procedures  and 
human  effort. 

Proposed  Use  of  Infiormation:ThiH 
information  is  used  to  ensure  that 
adequate  pollution  prevention  measures 
are  in  place.  Once  the  manual  is 
approved,  it  becomes  a  guide  for  the 
persons-in-charge  of  transfer  operations. 

Frequency:  On  occasion. 

Burden  Estimate:  1Z.23Z. 

Respondaits:  Owner/operators  of 
marine  bulk  oil  or  hazardous  materials 
facilities. 

FonnfsJ:  None. 

DOT  No.:  3091. 

OMB  No.:  2115-0120. 

Admiaistmtion:  U.S.  Coast  Guard. 

Title:  Transfer  Procedures. 

Need  for  Information:  This 
information  collection  requirement 
ensures  compliance  with  33  U.S.C.  1221. 
It  is  needed  to  make  certain  that  proper 
transfer  procedures  are  available  to 
crewniembers  v,'ho  may  be  involved 
with  transferring  oil  or  hazardous 
materials  from  tank  to  tank  within  the 
vessel. 


Proposed  Use  of  Information:  The 
vessel  personnel  use  this  information 
whenever  they  transfer  oil  or  hazardous 
materials  from  tank  to  tank  within  the 
vessel.  It  provides  a  means  of  ensuring 
that  new  personnel  become  familiar 
with  the  complex  systems  of  pumps, 
piping  and  valving  used  for  the 
procedure. 

Frequency:  On  occasion. 

Burden  Estimate:  32.742.5. 

Respondents:  Owner/operators  of 
marine  bulk  oil  or  hazardous  materials 
facilities. 

Formfs):  None. 

DOTNo.:Vm. 

OMBNo-ZllS. 

Administratioiv  U.S.  Coast  Guard. 

Title:  Alternative  Provisions  for 
Reinspectlons  of  Offshore  Supply 
Vessels  in  Foreign  Ports. 

Need  for  Information:  This 
information  collection  is  needed  to 
permit  alternative  examinations  of 
Offshore  Supply  Vessels  lOSV)  of  less 
than  400  gross  tans  operating  from 
forei^  ports.  This  alternative  will 
replace  the  need  for  the  Coast  Guard  to 
conduct  examinations  For  reinspections 
of  OSVs  dMt  aie  ooHitinBoaBljr 
employed  outside  of  the  United  States. 

Proposed  Use  of  Information:  The 
Coast  Guard  Officer  in  Charge  of 
Marine  taapectioa  mits  vnU  use  this 
information  to  evaluate  the  alternative 
examination  program  and  to  ensure  that 
the  above  mentioned  vessels  remain  fit 
for  the  route  and  service  specified  in  the 
original  certificate  of  inspection. 

Frequency:  Aimually. 

Burden  Estimate:  78o. 

Respondents:  Offshore  supply  vessel 
owner/operators. 

Form(s):  None. 

DOT  No.:  3094. 

OMBNo^H&M, 

Administration:  Federal  Railroad 
Administration. 

Title:  Class  II  and  Class  lU  Railroad 
Infrastructure  Study. 

Need  for  Information:  To  respond  to 
request  in  Senate  Report  accompanying 
FY  1988  Continuing  Resolution. 

Proposed  Use  of  Information:  To 
prepare  a  report  from  the  Secretary  of 
Transportation  to  the  House  and  Senate 
Committees  on  Appropriations  on 
deferred  maintenance  and  delayed 
capital  improvements  on  Class  II  and 
Class  III  Railroads. 

Frequency:  One  Time. 

Burden  Estimate:  960  Hours. 

Respondents:  Class  II  and  Class  III 
Railroads. 

Formfs):  One  time  questionnaire. 
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Issued  in  Washington,  DC  on  |une  15, 1988. 
RotMrt  |.  Woods, 

Director  of  In  formation  Resource 

Management 

|FR  Due.  88-15033  Filed  7-l-88;8:45am) 

MLLMW  COM  4t10-ta-M 


Federal  Aviation  Adminiatration 
(Summary  Notice  No.  PE-aa-2Sl 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Diapositiona  of 
Petitiona  laaued 

aqency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 


application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  ttiis  notice  contains  a  summary  of 
certain  petitions  seelcing  relief  from 
specified  requirements  of  ttie  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  July  25. 1988. 

ADDRES8:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 

Petitions  for  Exemption 


Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No .  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

PON  nmTHCR  INfOMNATION  CONTACT: 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  i  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations  (14 
CFR  Part  11). 

Issued  in  Washington.  DC.  on  June  28. 1A88. 
Denise  D.  Hall 
Manager.  Program  Management  Staff. 


Docket 
No. 


23358 
24934 

25629 


Clarke  Outdoor  Spraying  Company.  Inc 
Amofican  Airlines  FNgM  Academy 

Air  Transport  Associatnn  of  America.... 


Regulations  affected 


14  CFR  91.31(a). 


14  CFR  Part  121.  Appendix  H.  Phase 
H.  par.  2(a)(i). 


14  CFR  63.37(bM7) 


Description  of  Relief  Sought 


To  extend  Exemption  No.  4309  that  aNoiM  petitioner,  under  certain 
oonditiora.  to  cany  passengers  in  restriclad  category  aircraft. 

To  aHow  paWioner  to  adminiater  the  airline  Iran^xirt  pitol  cerMication 
(ATPC)  check  in  a  Phase  H  simuMor  to  aimtan  «»ho  do  not  meet 
the  axparianca  qualifk:atione  of  Appandta  H,  Part  121.  These  airmen 
would  exercise  the  ATPC  only  d«iring  Iha  an  route  cruise  pcrtkm  of 
transoceanic  flights  as  described  in  f  12l.543<b)<3). 

To  allow  the  fNghl  engineers  of  any  Part  121  oarSHcata  hoUer  to 
salisly  the  aeronautical  experienca  requlramanit  lor  a  llighl  engi- 
neer cartilicate  with  a  dass  rating  t>y  substituting  successful  com- 
pletion of  training  in  an  approved  Part  121  iriitial  Nght  engineer 
training  course  lor  comptetion  of  a  Part  63,  Appends  C  IKght 
engineer  train«ng  course.  This  exemption,  if  graiiled,  would  only 
apply  to  airmen  who  hoM  commercial  pilol  certificates  with  instru- 
ment ratings. 


UMI 


Petitions  for  Exemption 

Docket 
No. 

Petitioner 

Regulationa  affected 

Description  of  relief  sought,  dispotilion 

23980 
25344 

United  States  Hang  Gliding  Association 

General  Electric  Aviatk>n  Senrice  Oper- 
ation Pte.  Ltd.  of  Singapore. 

Douglas  Aircraft  Company 

14  CFR  91.17  and  103.1(b) ... 

14  CFR  145.73(a) ;.... 

To  extend  Exemption  No.  4144.  as  amended.  IM  Utows  pettHoner  to 
tow  unpowered  uttralights  with  a  powered  uMraligM.  (Sram.  June  22. 
1968.  Exemption  No.  4144B. 

To  amend  Exemption  No.  4873  that  aHowa  petWoner  lo  perform 

manulacturad  aircraft  with  no  realiidion  as  to  their  geographic 
scope  of  operation.  This  amendment.  M  granted,  would  inckjde 
additkMal  GE^manulacturad  parta  Gtmn.  June  16,  1966,  Exemptwn 
N0.4873A. 
To  aHow  the  manufacture  of  two  OC-iO-30  modal  airplanes  without 

kilowatts  per  square  meter  artd  a  peak  heat  rsloaio  of  100  kitowatt- 
minulea  par  square  meter  lor  certain  cabin  Interior  materials.  Gram, 
June  23,  1988.  Exemption  No.  4931. 

singte-angine  hekcoplers  to  conduct  those  operatk>ns  with  moper- 

ative  equipment  and/or  systema  Partial  Grant.  June  20.  1986, 
Exemptton  No.  4952. 
To  amend  Exemption  No.  4910  that  allows  persorts  operating  aircraft 
withm.  to,  or  from  the  State  of  Alaska  to  operate  their  aircraft 
without  dtaplaying  12-inch  natkinalily  and  registration  marks  when 
penetrating  the  Alaska  Air  Defense  Identification  2zt»  (ADIZ)  or 
Defense  Early  Warning  Uentlfication  Zona  (OEWIZ).  Grant.  June  23, 
1988,  Exemptton  No.  4910A. 

25424 

14  CFR  121.312„ „. :. 

14  CFH  21.181(a)(1).  43.13.  91.27(a). 
and  135.143(b). 

14  CFR  45  29(h)  ...„ 

25431 

Heiwopter  Association  International 

25552 

The  Commissk)r»er  of  tt>e  Department  of 
Alaska  Department  of  Transportation. 

Petitions  for  Exemption— Continued 


Docket 
No 

Petitioner 

Regulations  affected 

Description  of  retiel  sought,  disposition 

25555 

SilverStar  Aviatkxi.  Ir»c 

14  CFR  135.271(a) 

To  allow  petitioner  to  assign  certain  of  its  flight  crewmemt>ers  to  other 
duties  during  a  helicopter  emergency  medical  evacuation  service 
assignment  These  duties  wouM  be  limited  to  conducting  trainirig. 
public  relations,  or  routine  transportation  missions  Dental.  June  22. 
1988.  Exemption  No  4954. 

To  allow  pilots  of  petitioner  to  corxluct  operatiorre  at  an  altitude  tieiow 

25577 

Lake  Union  Air  Service,  Inc 

14  CFR  135.203(a)(1) 

500  feet  over  water  outside  of  controlled  airspace  Grant.  June  22. 
1968.  Exemption  No.  4953. 

|FK  Doc.  88-14945  Filed  7-1-88:  8:45  am| 
BNXING  CODE  4910-13-11 


Radio  Technical  Commission  for 
Aeronautica  (RTCA),  Special 
Committee  163  (6tti  Meeting)  on 
Unintentional  or  Simultaneous 
Transmissions  that  Adversely  Affect 
Two*Way  Radio  Communications; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  6th  meeting  of 
RTCA  Special  Committee  163  on 
Unintentional  or  Simulataneous 
Transmissions  that  Adversely  Affect 
Two- Way  Radio  Communications  to  be 
held  on  July  25-27, 1988,  in  the  RTCA 
Conference  Room.  One  McPherson 
Square,  1425  K  Street,  NW..  Suite  500. 
Washington,  DC,  commencing  at  9:30 
a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks,  (2) 
approval  of  the  minutes  of  the  fifth 
meeting,  (3)  review  task  assignments,  (4) 
review  the  third  draft  of  the  MOPS,  (5) 
assignment  of  tasks,  (6)  other  business, 
(7)  date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street,  NW..  Suite  500. 
Washington.  DC  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC.  on  June  23. 1988. 

Hetiwrt  P.  Goldstein. 

Desginated  Officer. 

[FR  Doc.  88-14946  Filed  7-1-88:  8:45  am] 

BtUJNQ  COOE  4t10-t9-ll 


Radio  Technical  Commission  for 
Aeronautica  (RTCA),  Executive 
Committee;  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  RTCA 
Executive  Committee  to  be  held  on  July 
22. 1988,  in  the  RTCA  Conference  Room, 
One  McPherson  Square,  1425  K  Street, 
NW.,  Suite  500,  Washington,  DC, 
commencing  at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks  and 
introductions,  (2)  approval  of  minutes  of 
the  meeting  held  on  May  13, 1988,  (3) 
Executive  Director's  Report,  (4)  Special 
Committee  Activities  Report  for  May- 
June  1988,  (5)  Fiscal  and  Management 
Subcommittee  Report  on  mid-year 
review  of  RTCA  1988  budget,  (6)  review 
text  for  RTCA  Federal  charter  proposal. 
(7)  consideration  of  proposals  to 
establish  new  special  committees.  (8) 
other  business,  and  (9)  date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW.,  Suite  500. 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC.  on  June  23. 1988. 
Heriiert  P.  Goldstein, 
Designated  Officer. 
[FR  Doc.  88-14947  Filed  7-1-88: 8:45  am) 

BH-UNa  CODE  4S10-13-M 


VETERANS  ADMINISTRATION 

Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 


The  Veterans  Administration  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form.  (2)  the  title  of  the  form.  (3)  the 
agency  form  number,  if  applicable.  (4)  a 
description  of  the  need  and  its  use.  (5) 
how  often  the  form  must  be  filled  out.  (6) 
who  will  be  required  or  asked  to  report. 
(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h)  of  Pub.  L  96-511  applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner.  Department  of 
Veterans  Benefits  (203C),  Veterans 
Administration,  810  Vermont  Avenue. 
NW..  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VAs  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington.  DC  20503,  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  |une  23. 1988. 
By  Direction  of  the  Administration. 
Frank  E.  Lalley. 

Director.  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Application  for  Burial  Benefits. 

3.  VA  Form  21-530. 

4.  This  form  is  used  to  determine  basic 
eligibility  and  whether  the  person  who 
paid  the  veteran's  burial  expenses 
should  be  paid,  or  if  expenses  are 
unpaid,  whether  the  creditor  is  to  be 
paid. 

5.  On  occasion. 
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6.  Individuals  or  households; 
Businesses  or  other  for-profit. 

7.  389.760  responses. 
8. 129,920  hours. 

9.  Not  applicable. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Student  Verification  of  Enrollment 
for  a  Course  Leading  to  a  Standard 
College  Degree  (Under  Chapter  30.  Title 
38.  U.S.  Code). 

3.  VA  Form  22-8979. 

4.  This  form  is  used  by  students  in 
certifying  attendance  and  continued 
enrollment  in  courses  leading  to  a 
standard  college  degree  under  chapter 
30ofTitle38.  U.S.  Code. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  60.508  responses. 

8.  5,042  hours. 


9.  Not  applicable. 
[FR  Doc.  88-14954  Filed  7-1-88:  8:45  am) 


BIU.INO  cooc  nao-oi-M 


Privacy  Act  of  1974;  Amendment  of 
System  Notice;  Revised  System  of 
Records 

agency:  Veterans  Administration. 
action:  Notice  correction. 

summary:  In  the  Federal  Register  of 
June  24, 1988  (53  FR  23845-23847],  the 
Veterans  Administration  (VA)  published 
a  notice  revising  certain  paragraphs  and 
considering  the  addition  of  14  new 
routine  use  statements  in  the  system  of 
records  entitled,  "Veterans'  Spouse  or 
Dependent  Civilian  Health  and  Medical 
Care  Records- VA"  (54VA136).  In  this 
notice,  one  paragraph  was  improperly 
formatted  and  one  word  was 
inadvertently  omitted.  The  VA  hereby 
corrects  those  errors. 


Dated:  June  27. 1988. 
Priscilla  B.  Carey, 
Chief.  Directives  Management  Division. 

In  FR  Doc.  88-14242,  published  in  the 
Federal  Register  of  June  24, 1988,  page 
23846.  first  column,  in  "Categories  of 
Individuals  Covered  by  the  System:," 
paragraph  3  is  corrected  to  read  as 
follows: 
•        *        *        •        • 

3.  The  surviving  spouse  or  child  of  a 
person  who  died  in  the  active  military, 
naval,  or  air  service  in  the  line  of  duty 
and  not  due  to  such  person's  own 
misconduct;  and 

Who  are  not  eligible  for  medical  care 
under  CHAMPUS  (Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services)  or  Medicare. 

***** 

[FR  Doc.  88-14953  Filed  7-1-88:  8:45  am] 

MLUNO  cooc  •320-01-M 


Sunshine  Act  Meetings 


Ttiis  section  of  ttie  FEDERAL   REGISTER 
contains  notices  of  meetings  publistied 
under  the  "Govemment  in  ttie  Sunshine 
Act"   (Pub.   L.   94-409)  5  U.S.C.   552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION  ' 

June  29. 1988. 

"FEDERAL  REGISTER"  CITAJION  OF 
PREVIOUS  ANNOUNCEMENT:  53  FR  24398. 
Tuesday.  June  27, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:00  p.m.. (eastern  time) 
Wednesday.  July  6, 1988. 

CHANGE  IN  THE  MEETING: 

Open  Session 

The  items  listed  below  have  been  added  to 
the  agenda: 


•  Regulations  Implementing  section  504  of 
the  Rehabilitation  Act  in  the  Commissions 
Federally  Conducted  programs:  FINAL  RUIJC: 
Response  to  Public  Comment  on  Notice  of 
Proposed  Rulemaking. 

•  Advance  Notice  of  Proposed  Rulemaking 
on  Flmployee  Benefit  Plans  Under  section 
4(f)(2)  of  the  ADEA. 

CONTACT  PERSON  FOR  MORE 
information:  Frances  M.  Hart. 
Executive  Officer.  Executive  Secretariat. 
(202)  634-6748. 

Date:  June  29. 1988. 
Frances  M.  Hart. 

Executive  Officer,  Executive  Secretariat. 

This  Notice  Issued  June  28. 1988. 
(FR  Doc.  88-15068  Filed  6-30-88: 10:16  am) 
BILUNG  CODE  6570-06-M 


Federal  Register 
Vol.  53.  No.  128 
Tuesday.  July  5.  1988 


INTERSTATE  COMMERCE  COMMISSION 

TIME  AND  date:  10:00  a.m.,  Tuesday,  July 

12. 1988. 

place:  Hearing  Room  A.  Interstate 

Commerce  Commission.  12th  and 

Constitution  Avenue  NW..  Washington. 

DC  20423. 

STATUS:  Open  Special  Conference. 

MATTERS  TO  BE  DISCUSSED:  FY  1990 

Budget. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Alvin  H.  Brown,  Office  of 

Govemment  and  Public  Affairs, 

Telephone:  (202)  275-7252. 

Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  88-15133  Filed  6-30-88:  3:37  pm) 

BILUNG  CODE  ;03S-01-M 


1988 


UMI 
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Federal  Register 

Vol.  53.  No.  128 
Tuesday,  July  5.  1988 


Tuesday 
July  5,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  ti\e 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  161  and  250 

[Docket  No.  RM87-5-000;  Order  Na  4971 

Inquiry  Into  Alleged  Anticompetitive 
Practices  Related  to  Marketing 
Affiliates  of  Interstate  Pipelines 

Correction 

In  rule  document  88-13344  beginning 
on  page  22139  in  the  issue  of  Tuesday, 
June  14, 1988,  make  the  following 
corrections: 

§161.3    [Corrected] 

1.  On  page  22161,  in  the  third  column, 
in  §  161.3(j],  in  the  first  line,  "August  15, 
1988 '  should  read  "September  12. 1988". 


§250.16    [Corrected] 

2.  On  page  22162,  in  the  third  column, 
in  i  250.16(c)(2).  in  the  third  line. 
"August  15, 1988"  should  read 
"September  12, 1988". 

3.  In  the  same  column,  in 

§  250.16(d)(1),  in  the  llth  line,  "August 
15, 1988"  should  read  "September  12, 
1988". 

■lUINQ  COOC  1S0S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Rnancing  Administration 

42  CFR  Part  412 

(BERC-368-P] 

Medicare  Program;  Effect  of  Appeals 
on  the  Hospital-Specific  Portion  of  the 
Prospective  Payment  Rate 

Correction 

In  proposed  rule  document  88-13227 
beginning  on  page  22028  in  the  issue  of 
Monday.  June  13, 1988.  make  the 
following  correction: 

§412.71    [Corrected] 

On  page  22032,  in  the  second  column. 


in  S  412.71(b)(2),  in  the  fourth  line,  after 
"is"  insert  "the  hospital's  most". 


5.     5     ^ 


BILLING  CODE  ISOS-OI-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  1003 

[BERC-393-P1 

Medicare  Program;  Participation  in 
CHAMPUS  and  CHAMPVA,  Hospital 
Admissions  for  Veterans,  Discharge 
Rights  Notice,  and  Hospital 
ResponsHMIty  for  Emergency  Care 

Correction 

In  proposed  rule  document  88-13513 
beginning  on  page  22513  in  the  issue  of 
Thursday.  June  16. 1988.  make  the 
following  correction: 

§1003.109    (Corrected] 

On  page  22526,  in  the  third  column,  in 
§  1003.109(a)(5).  in  the  last  line,  after 
"penalty"  insert  "and  assessment  and 
the  period". 

BILLINO  COOE  1SOS-01-0 


Part  II 

Depaiiment  of  the 
interior 

Minerals  Management  Service 

30  CFR  Parts  251  and  280 
Geological  and  Geophysical  Exploration 
of  the  .Outer  Continental  Shelf; 
Prospecting  for  Minerals  Other  Than  Oil, 
Gas,  and  Sulphur;  Final  Rule 


BEST  COPY  AVAILABLE 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  251  and  280 

Geological  and  Geopltysical  (GAG) 
Exploration  of  the  Outer  Continental 
SlMlf;  Procpecting  for  Minerals  Ottter 
Tlian  Oil,  Gas,  and  Sulphur 

aoency:  Minerals  Management  Service. 

Interior. 

action:  Final  rule. 

summary:  This  rule  establishes  a 
separate  set  of  requirements  designed  to 
govern  geological  and  geophysical 
(G&C)  prospecting  and  scientific 
research  activities  relating  to  minerals 
other  than  oil,  gas,  and  sulphur  in  the 
Outer  Continental  Shelf  (OCS)  of  the 
United  States.  The  rule  recognizes  the 
special  circumstances,  issues,  and 
requirements  associated  with  those  OCS 
minerals.  It  establishes  practices  and 
procedures  for  wise  management  of 
OCS  resources,  allowing  balanced, 
orderly  G&G  prospecting  and  scientific 
research  for  minerals  other  than  oil,  gas, 
and  sulphur  while  protecting  the  human, 
marine,  and  coastal  environments; 
preserving  and  maintaining  free- 
enterprise  competition;  and  minimizing 
or  eliminating  conflicts  between  OCS 
G&G  prospecting  and  scientific  research 
activities  and  other  users  and  uses  of 
the  OCS.  This  final  rule  is  the  first  in  a 
series  of  three  rules  designed  to 
establish  a  comprehensive  leasing  and 
regulatory  program  for  OCS  minerals 
other  than  oil,  gas,  and  sulphur. 
EFFECnvc  date:  August  4, 1988. 

rOR  FURTHER  INFORMATION  CONTACT 

John  V.  Mirabella  or  )ane  A.  Roberts; 
Branch  of  Rules,  Orders,  and  Standards; 
Minerals  Management  Service;  12203 
Sunrise  Valley  Drive;  Mail  Stop  646; 
Reston,  Virginia  22091;  Telephone:  (703) 
64ft-7816  or  (FTS)  959-7816. 
SUPnEMENTARV  MFORMATION: 

Synopsis 

The  Minerals  Management  Service 
(MMS)  is  establishing  a  separate 
regulatory  regime  governing  activities 
associated  with  G&G  prospecting  and 
scientific  research  in  the  OCS  for 
minerals  other  than  oil,  gas,  and  sulphur; 
the  leasing  of  such  OCS  minerals;  and 
operating  activities  associated  with 
production  of  such  OCS  minerals.  The 
new  regulations  are  designed  in 
recognition  of  the  differences  between 
the  OCS  activities  associated  with  the 
discovery,  development,  and  production 
of  oil  and  gas  and  those  associated  with 
minerals  other  than  oil.  gas,  and  sulphur. 
These  regulations  address  issues 


identified  by  MMS  as  well  as  issues 
raised  by  representatives  of  industry 
(potential  OCS  mineral  lessees  and 
permittees  under  these  regulations), 
other  Federal  Agencies,  State  and  local 
governments,  and  the  public.  To 
accomplish  this  goal,  it  was  felt  that  the 
regulatory  regime  should  be  designed  to 
do  the  following: 

(1)  Recognize  the  special 
circumstances,  issues,  and  requirements 
associated  with  G&G  prospecting  and 
scientific  research  and  the  discovery, 
development,  and  production  of  OCS 
minerals  other  than  oil,  gas,  and  sulphur 

(2)  Assure  that  States,  and  through  the 
States  local  governments  which  are 
directly  affected  by  OCS  mineral  mining 
activities,  are  provided  an  opportunity 
for  consultation  and  coordination  on 
policy  and  planning  decisions  relating  to 
the  management  of  OCS  resources; 

(3)  Avoid  or  minimize  conflicts 
between  OCS  G&G  prospecting  and 
scientific  research  and  mineral  mining 
activities  and  other  users  and  uses  of 
OCS  resources; 

(4)  Balance  orderly  mineral  resource 
development  with  protection  of  the 
human,  marine,  and  coastal 
environments; 

(5)  Insure  the  public  a  fair  and 
equitable  return  on  the  resources  of  the 
OCS; 

(6)  Preserve  and  maintain  free 
enterprise  competition; 

(7)  Encourage  development  of  new 
and  improved  technology  for  producing 
OCS  mineral  resources  other  than  oil, 
gas,  and  sulphur  which  will  avoid  or 
minimize  risk  of  damage  to  the  human, 
marine,  and  coastal  environments;  and 

(8)  Establish  practices  and  procedures 
for  G&G  prospecting  and  scientific 
research  and  wise  management  of  the 
natural  resources  of  the  OCS  including 
OCS  minerals  other  than  oil,  gas,  and 
sulphur. 

This  final  rule  is  the  first  part  of  the 
regulatory  regime  to  govern  OCS 
mineral  mining  activities  associated 
with  minerals  other  than  oil,  gas,  and 
sulphur  and  establishes  practices  and 
procedures  specific  to  the  activities 
associated  with  G&G  prospecting  and 
scientific  research  for  OCS  minerals 
other  than  oil,  gas,  and  sulphur. 
Regulations  are  also  being  developed  to 
govern  leasing  and  postlease  activities 
to  develop  and  produce  OCS  minerals 
other  than  oil,  gas.  and  sulphur.  Notices 
of  proposed  rules  will  be  published  for 
those  regulations  in  the  near  future. 

Bacicground 

On  September  2&  1945,  the  United 
States  declared  its  jurisdiction  over  the 
natural  resources  of  the  continental 


shelf  with  the  Tnunan  Proclamation. 
"Policy  of  the  United  States  with 
Respect  to  the  Natural  Resources  of  the 
Subsoil  and  Seabed  on  the  Continental 
Shelf."  At  the  same  time.  President 
Truman  placed  these  natural  resources 
under  the  jurisdiction  of  the  Secretary  of 
the  Interior  (Secretary)  by  Executive 
Order,  pending  enactment  of  legislation. 
Congress  passed  the  OCS  Lands  Act 
(OCSLA)  in  1953  and  delegated  the 
administration  of  the  OCS  mineral 
resources  of  the  United  States  to  the 
Department  of  the  Interior  (DOI),  giving 
legislative  expression  to  the  Truman 
Proclamation.  Section  8(k)  of  the  OCSLA 
provides  the  legal  authority  for  leasing 
OCS  minerals  other  than  oil,  gas,  and 
sulphur  in  the  OCS. 

This  final  rule  is  an  action  within 
DOI's  statutory  authority  and  is 
intended  to  promote  and  encourage 
private  enterprise  in  the  development  of 
economically  sound  and  stable  domestic 
materials  industries  in  the  national 
interest  and  provides  an  appropriate 
level  of  protection  for  the  human, 
marine,  and  coastal  environments. 

Under  the  National  Materials  and 
Minerals  Policy,  Research,  and 
Development  Act  of  1980  (30  U.S.C.  1601 
et.  seq.),  the  President  is  "*  *  *  to 
encourage  Federal  agencies  to  facilitate 
availability  of  domestic  resources  to 
meet  critical  needs."  The  statute  further 
mandates  that  the  President  direct 
"•  *  *  the  Secretary  of  the  Interior  to 
act  immediately  within  the  Department's 
statutory  authority  to  attain  the  goals 
contained  in  section  21(a)  of  this 
title  *  *  *."  Section  21(a)  of  the  Mining 
and  Minerals  Policy  Act  of  1970  (30 
U.S.C.  21a)  provides  the  following: 

The  Congress  declares  that  it  is  the 
continuing  policy  of  the  Federal  Government 
in  the  national  interest  to  foster  and 
encourage  private  enterprise  in  (1)  the 
development  of  economically  sound  and 
stable  domestic  mining,  minerals,  metal  and 
mineral  reclamation  industries,  (and)  (2)  the 
orderly  and  economic  development  of 
domestic  mineral  resources,  reserves,  and 
reclamation  of  metals  and  minerals  to  help 
assure  satisfaction  of  industrial,  security  and 
environmental  needs.  •  •  * 

President  Reagan  reemphasized  these 
themes  in  April  1982  by  stating  in  the 
National  Minerals  and  Materials 
Program  Plan  that  this  country  will  seek 
to  reduce  its  dependence  on  imported 
minerals  by  eliminating  barriers  to  the 
development  of  marine  mineral 
resources.  The  MMS  believes  that 
issuance  of  comprehensive  regulations 
for  activities  associated  with  OCS 
mineral  discovery,  development,  and 
production  which  recognize  the  need  for 
environmental  protection  and  the 


avoidance  of  unnecessary  conflict  with 
other  users  of  the  oceans  is  in  full 
accord  with  Federal  fmlicies. 
Implementation  of  this  rule  is 
appropriate  in  view  of  the  resource 
potential  in  areas  of  U.S.  jurisdiction 
and  the  long  lead  times  projected  for 
development  of  certain  OCS  minerals 
other  than  oil.  gas.  and  sulphiu'. 

The  lack  of  comprehensive  regulations 
applicable  to  prospecting,  leasing,  and 
the  recovery  of  minerals  other  than  oil, 
gas,  and  sulphiu*  from  the  OCS  may 
have  inhibited  interest  in  development 


of  a  domestic  marine  mining  industry. 
This  has  not  been  the  case  in  Europe 
and  Asia  where  vigorous  marine  mining 
industries  have  developed  with 
government  regulation.  This  rule  is 
intended  to  dispel  uncertainty  and 
demonstrate  governmental  commitment 
to  OCS  minerals  development  and 
production.  Regulations  at  30  CFR  Parts 
251  and  256  are  presently  applicable  to 
prelease  prospecting  activities  and  to 
the  leasing  of  all  OCS  minerals. 
However,  these  existing  regulations 
were  designed  primarily  for  oil  and  gas 


and  to  a  lesser  degree  sulphur,  and 
MMS  believes  that  there  is  a  need  for 
regulations  optimally  designed  for  use 
with  OCS  minerals  other  ^an  oil,  gas, 
and  sulphur. 

In  the  United  States,  industry  interest 
in  OCS  mining  has  been  focused  on 
heavy  metal  placers,  strategic  minerals, 
sand  and  gravel  and  phosphorite.  Table 
1  lists  the  permits  that  have  been  issued 
under  existing  regulations  by  MMS  and 
its  predecessor  Agencies  to  prospect  for 
OCS  minerals  other  than  oil  gas,  and 
sulphur. 


Tabi£  1  .—Geological  and  Geophysical  Permits  Issued  by  DOi  to  Prospect  for  OCS  Minerals  Other  Than  Oil,  Gas,  and 

Sulphur 


OCS  Region 


Attanlic- 
Pacific.. 
Pactfic.. 
AdanHc.. 


Alianlic.. 


Pacilic« 


Gulf  of 

Alaska.. 
Alaska.. 


Alaska.. 
Alaska.. 


Alaska.. 


Alaska.. 


Alaska^ 


Alaska.. 


Alaska .. 


Alaska'. 
Alaska'. 
Alaska'. 


Alaska.. 
Alaska- 


Alariia- 
Alaska.. 

Alaska.. 


Alaska.. 


Alaska.. 


Alaska.. 
Alaaka.. 


Alaska 

Alaska — 

Allanlk:*_ 

AttaiKk:*.. 

Pactfic.. 

Alaska  ■.. 

AUanSc... 


Nenvport  Naws  Shipbuikfins.. 
Ocean  Rasouroas.  Inc„ 
Bear  Creak  MMng  Co — 

Gtabat  Marine.  Inc 

Ocean  Msmaiional.  Inc.. 
GlotMi  Marine.  Inc.. 


Deapeee  Venlurae,  lnc« 
Raddiff  Materials,  Inc — 


Sohk) 

Tenneco. 

Qeocubic 


Geocul)ic.. 

WOOOMRI.. 


SolMO _ 

Oamas&Moora- 
Dames  A  Moore.. 


Hanflng  Lamon. 
Hardng  Lawson. 
MoaeNand. 
McClelland. 


Harding  Lawson . 
Eitec . _ 


Harding  Lawson. 
Harding  Lawson. 
Harding  Lawson. 

MIS 

Comap.. 
Comap.. 
Sohk>..„. 
Sohk) 


linion _. 

McOeNand. 
McClelland. 


E.  I.  Du  Pont  de  Nemours  A  Company,  inc.. 

Assodaled  Minerals  Co 

East-Weal  Center 

Inapiralion  Gold,  hic. 

Qeomarax. 


RMOOcBIS  Ot  inHs'BSC 


Phosphorite- 
PiKMphorite.. 


Sand  and  gravel.. 
Heavy  ivHnarals.. 
Sand  and  gravel . ■ 


Sand  and  gravel  - 
Sand  and  gravel- 
Sand  and  gravel.. 
Sand  and  gravel.. 
Sand  and  gravel - 
Sand  and  grsval - 
Sand  and  gravel  - 
Sand  and  gravel.. 
Saitd  and  gravel.. 
Sar>d  and  gravel.. 
Sand  and  gravel.. 
Sand  and  gravel- 
Sand  and  gravel.. 
Sand  and  gravel- 
Sand  and  gravel- 
Send  and  gravel  - 
Sand  and  gravel- 
Sand  and  gravel - 
Sand  aitd  gravel- 
Sand  and  gravel - 
Saitd  and  gravel.. 
Sand  and  gravel- 
Sand  and  gravel- 
Sand  and  gravel.. 
Saitd  and  gravel- 
Sand  and  gravel - 
Sartd  and  gravel.. 
Sand  and  gravel- 
Sand  and  gravel - 
Sar«d  and  gravel.. 
Sand  and  gravel.. 
Sand  and  gravel- 
Send  end  gravel- 
Heavy  minerals — 


Cobatt'^ich  crusts. 
Heavy  nMneraw.— .. 
Cartxxtate  sands.. 


Year 


tses 

18S7 
1S67 
1869 
1969 
1969 
1970 
1975 
1962 
1962 
1962 
1963 
1963 
1963 
1963 
1963 
1963 
1963 
1963 
1963 
1963 
1963 
1963 
1964 
1964 
1964 
1964 
1964 
1964 
1964 
1964 
1964 
1964 
1964 
1964 
1994 
1964 
1964 
196S 
1966 
1966 
1966 
1966 
1966 
1967 


>  No  geokigical  or  geophysk:al  data  aoquisitton  activities  were  initiated  under  these  permits. 
*  Two  sepyate  pemiils  were  issued,  one  for  geotogKal  work  and  one  for  geophysnal  work. 


Gold  is  being  recovered  bom  placer 
deposits  in  Alaska's  State  waters  near 
Nome,  and  sand  and  gravel  are  being 
produced  from  Lake  Erie  and  the  lower 
bay  of  New  York  Harbor  In  New 
Jersey's  and  New  York's  State  waters. 
Interest  has  been  expressed  in  acquiring 


prospecting  permits  for  sand  and  gravel 
in  Federal  OCS  waters. 

Due  to  the  growing  interest  in  OCS 
minerals,  MMS  is  working  closely  with 
the  Bureau  of  Mines  (BOM)  to  assess  the 
economic  feasibility  of  mining  OCS 
minerals.  Two  studies  dealing  with  sand 


and  gravel  and  heavy  mineral  placers 
were  completed  in  early  1987:  "An 
Economic  Reconnaissance  of  Selected 
Sand  and  Gravel  Deposits  in  the  U.S. 
Exclusive  Economic  Zone,"  Open  File 
Report  3-87,  and  "An  Economic 
Recormaissance  of  Selected  Heavy 
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Mineral  Placer  Deposits  in  the  U.S. 
Exclusive  Economic  Zone."  Open  File 
Report  4-87.  Both  of  these  reports  are 
available  from  the  BOM,  Division  of 
Minerals  Availability,  2401  E  Street 
NW.,  Washington,  DC  20241. 
Preliminary  indications  are  that  heavy 
mineral  placers,  sand  and  gravel,  and 
precious  metal  placers  in  near-shore 
waters  have  the  nearest  term  potential 
for  development.  Other  published 
studies  on  OCS  minerals  include  the 
evaluation  of  cobalt-rich  manganese 
crusts,  polymetallic  sulfides,  and 
phosphorites. 

The  MMS  is  working  closely  with  a 
number  of  coastal  States  through  joint 
State/Federal  task  forces  to  study  the 
engineering,  economic,  and 
environmental  aspects  associated  with 
marine  mining.  Six  task  forces  have 
been  established  involving  10  coastal 
States:  Klawaii;  Oregon  and  California; 
Georgia;  North  Carolina;  Alabama, 
Louisiana,  Mississippi,  and  Texas;  and 
Alaska. 

Most  mineral  activity  on  continental 
shelves  is  for  sand  and  gravel  for  use  as 
construction  aggregate  and  fill.  The  most 
extensive  marine  sand  mining  occurs  in 
Japan  where  approximately  1,000  small 
dredges  produce  60  to  70  million  tons  of 
sand  (and  some  gravel)  annually  for  use 
in  concrete  as  well  as  for  fill.  This  is 
about  one-fifth  of  all  sand  and  gravel 
mined  in  Japan. 

The  other  major  sand  and  gravel 
mining  area  in  the  world  is  northern 
Europe,  in  the  North  Sea  and  English 
Channel,  where  about  100  dredges 
annually  produce  40  to  50  million  tons  of 
sand  and  gravel,  largely  for  tise  as 
concrete  aggregate.  The  United 
Kingdom,  the  Netherlands,  Denmark, 
and  Prance  are  the  major  producers.  The 
United  Kingdom  obtains  an  estimated  15 
percent  of  its  total  concrete  aggregate  by 
marine  mining. 

Next  to  sand  and  gravel,  the  largest 
marine  mining  operations  are  for  tin  in 
Indonesia  and  Thailand  where 
significant  production  results  from 
seabed  dredging  and  where  continued 
exploration  and  development  can  be 
anticipated.  In  Thailand,  large-scale 
marine  tin  mining  operations  accounted 
for  nearly  half  of  that  nation's 
production  of  almost  37,000  metric  tons 
(tin  content)  in  1980. 

Phosphorite  deposits  also  hold 
promise  for  development  in  the  near 
term.  One  of  the  most  promising 
prospects  is  the  phosphorite  deposit  of 
the  Chatham  Rise  east  of  New  Zealand. 
A  New  Zealand  company,  Fletcher 
Challenge,  has  been  exploring  the 
deposit  on  the  Chatham  Rise  in 
association  with  two  West  German 
firms,  Preussag  and  Salzgitter.  R  has 


l>een  reported  that  German  mining 
engineers  are  designing  mining 
equipment  to  recover  these  d^xtsits 
which  lie  in  1,200  feet  of  water.  Other 
prospective  phosphorite  deposits  are 
located  off  the  coast  of  West  Africa. 
These  deposits  have  been  under 
investigation  by  the  French. 

A  major  deep  ocean  project  in  the  Red 
Sea,  now  under  consideration,  is  the 
development  of  metalliferous  muds 
containing  line,  copper,  and  silver  in 
6,500  feet  of  water.  This  project  is  now 
entering  the  pilot  stage  of  production 
that  will  involve  a  5-year  investigation 
of  mining  and  processing  strategies.  A 
Saudi-Sudanese  joint  commission  is 
managing  the  project  with  technical 
assistance  provided  by  German  and 
French  firms. 

Exploration  activity  for  manganese 
nodules  is  also  continuing,  at  a  pace 
significantly  reduced  from  the  I970's,  in 
international  waten  in  the  Clarion- 
CUpperton  fracture  zone  in  the 
northeastern  equatorial  region  of  the 
Pacific  Ocean. 

A  West  German  firm,  Preussag.  in 
cooperation  with  Japanese  and  U.S. 
firms,  is  also  conducting  detailed 
investigations  of  cobalt-rich  manganese 
crusts  in  the  Hawaiian  Archipelago  and 
Johnston  Island  EEZ's  as  well  as  other 
mid-Pacific  areas.  One  or  more  Japanese 
firms  have  been  exploring  for 
polymetallic  sulfides  in  the  Pacific  basin 
for  the  past  2  years  and  have  now  added 
cobalt  enriched  manganese  crusts  in  the 
mid-Pacific  area  to  their  exploration 
objectives. 

Minerals  other  than  oil.  gas.  and 
sulphur  in  the  OCS  include  over  80 
different  commodities,  including  a 
nimiber  of  strategic  minerals  with 
limited  domestic  availability.  Although 
OCS  resource  data  are  limited, 
estimated  quantities  of  minerals 
associated  with  cobalt-rich  manganese 
crusts  would  appreciably  increase  the 
U.S.  reserve  base  for  strategic  materials 
such  as  cobalt  nickel  and  manganese. 
Another  strategic  mineral  possibility  is 
platinum.  Existing  worid  ore  reserves  for 
these  minerals  ara  adequate  for  the 
foreseeable  future,  but  with  respect  to 
cobalt  nickel,  and  manganese,  they  are 
controlled  by  relatively  few  producer 
countries  that  could  potentially  leverage 
commodity  prices. 

The  OCS  deposits  that  have  nearer 
term  economic  potential  include  heavy- 
mineral  placers  containing  gold, 
chromium,  platinum-group  minerals,  tin. 
and  titaniiun,  as  well  as  sand  and  gravel 
for  construction  material.  Phosphorite 
crusts  and  nodules,  as  well  as  extensive 
bedded  deposits  off  the  U.S.  east  coast 
are  a  potential  fiitiue  source  of 
phosphate — now  a  major  U.S.  mineral 


export  and  an  essential  mineral  import 
to  many  world  agricultural  regions. 

The  OCS  polymetallic  sulfide  deposits 
containing  zinc,  copper,  lead,  silver,  and 
other  metals  have  long-term  but  little 
near-term  potential  as  they  pose  new 
mining  problems  and  must  compete  with 
a  large  number  of  alternative  onshore 
domestic  and  foreign  sources.  Economic 
production  from  OCS  deposits,  as  in 
onshore  deposits,  is  ultimately 
dependent  upon  cost-competitive  mining 
systems,  ore  grade,  and  commodity 
markets. 

The  MMS  recognizes  the  potential  for 
environmental  impacts  as  a  result  of 
G&G  prospecting  and  some  scientific 
research.  These  possible  impacts  will  be 
identified  and  appropriate  mitigation 
measures  determined  as  part  of  DOl's 
environmental  review  process.  Some 
potential  impacts  that  may  be 
postulated  now  may  never  come  to  pass 
as  experience  provides  added 
knowledge  and  modifies  expectations 
and  practices.  Under  DOI's  case-by-case 
approach,  issues  conunon  to  all  forms  of 
OCS  mining  and  all  commodities  will  be 
covered  by  regulations  governing  G&G 
prospecting  and  scientific  research, 
leasing,  and  operations.  Using  this  case- 
by-case  approach,  mitigation  measures 
can  be  defined  with  specificity  as 
mineral  resource  targets  are  identified 
and  recovery  methods  are  proposed. 
Commodity-specific  issues  will  be 
covered  by  specially  designed  lease 
stipulations  specified  at  the  time  the 
OCS  minerals  are  offered  for  lease.  Site- 
specific  issues  identified  after  the 
issuance  of  a  lease  will  be  addressed 
through  conditions  of  approval  for  the 
conduct  of  leasehold  activities.  Based  on 
this  approach  and  information  obtained 
as  a  result  of  MMS's  Environmental 
Studies  Program  (ESP),  MMS  believes 
that  protection  of  the  environment  can 
be  compatible  with  the  recovery  of 
minerals  from  the  OCS. 

The  MMS  has  prepared  OCS  Report 
No.  87-0035.  "Environmental  Effects 
Overview:  Marine  Mining  on  the  Outer 
Continental  Shelf."  to  provide  the  public 
with  an  early  overview  of  the  likely 
activities  and  potential  impacts  on  the 
environment  resulting  from  prospecting 
and  postlease  operatioiu.  The  likely 
mining  activities  and  their  potential 
impacts  will  be  covered  in  more  detail  in 
the  environmental  evaluations  carried 
out  as  part  of  the  decisionmaking 
process  for  all  phases  of  OCS  minerals 
mining. 

Detailed  coverage  of  potential 
environmental  issues  is  not  practicable 
at  this  point  in  time  since  many 
uncertainties  remain  at  this  eariy  stage 
with  respect  to  the  nature,  magnitude. 
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location,  and  rate  of  future  G&G 
prospecting  and  scientific  research 
activities.  Many  types  of  ore  deposits 
exist  in  a  variety  of  environmental 
settings  requiring  a  diverse  set  of 
prospecting  and  mining  technologies. 
This  raises  questions  as  to  whether  a 
meaningful  assessment  can  be 
conducted  at  this  time.  However,  this 
regulatory  program  is  designed  to  ensim; 
that  necessary  environmental 
evaluations  will  be  conducted  prior  to 
permit  issuance. 

Further,  through  the  National 
Environmental  Policy  Act  (NEPA) 
process.  MMS's  preparation  of  prelease 
environmental  evaluations  addressing 
proposals  to  lease  individual 
commodities  in  identified  areas  will 
provide  a  series  of  opportunities  for 
public  involvement  in  the  evaluation  of 
environmental  impacts.  It  is  anticipated 
that  an  Environmental  Impact  Statement 
(EIS)  will  be  prepared  in  connection 
with  the  decision  to  hold  the  first  lease 
sale  in  an  area.  The  additional  site- 
specific  and  technology-specific 
environmental  impact  evaluations. 


which  will  be  conducted  during  the 
evaluation  of  proposed  leasehold 
activities,  will  provide  further 
opportunities  for  public  participation. 
Two  sale-specific  EIS's  have  been 
completed  or  are  in  the  process  of 
completion.  They  are  fon  (1)  Sand  and 
gravel  in  the  Beaufort  Sea  off  Alaska, 
published  as  a  final  EIS  in  March  1983, 
and  (2)  cobalt-rich  manganese  crusts  in 
the  Hawaii  and  Johnston  Island  EEZ's, 
published  as  a  draft  EIS.  The  notice  of 
availability  for  the  Hawaii  draft  EIS  was 
published  in  the  Federal  Register  on 
March  27, 1987  (52  FR  9958),  with  public 
comments  due  by  June  25, 1987.  The 
comment  period  was  subsequently 
reopened  from  December  10, 1987,  until 
February  8, 1988.  A  draft  EIS  was 
published  in  December  1983  for 
metalliferous  sulfides  in  the  Gorda 
Ridge  area  off  California  and  Oregon. 
This  EIS  was  cancelled  in  the  Federal 
Register  on  March  31. 1988  (53  FR 
10447).  Lease  sale  EIS's  such  as  these 
will  be  augmented  by  additional 
environmental  documentation  prior  to 

Table  2.— Minerals  Management  Service 


postlease  development  and  production 
operations. 

Program  History 

Federal  study  of  OCS  mining  began  as 
an  outgrowth  of  the  concern  with 
mineral  shortages  diuing  and  after 
World  War  II  and  the  Korean  Conflict. 
In  the  early  1950's,  President  Truman 
created  the  Paley  Commission  to 
investigate  means  to  avoid  shorttiges. 
This  was  followed  by  major  studies  by 
the  National  Academy  of  Sciences 
(NAS),  the  National  Academy  of 
Engineering  (NAE),  and  others  which 
furdier  focused  attention  on  the  critical 
nature  of  steadily  declining  mineral 
resources  in  terms  of  U.S.  and  foreign 
supplies,  U.S.  vulnerability,  and  national 
goals. 

During  the  period  of  1958  through 
1988,  seven  lease  offerings  were 
completed  for  salt,  sulphur,  and 
phosphate  minerals  using  the 
regulations  under  the  OCSLA  as  a  basis 
for  the  actions.  Over  $54  million  was 
received  by  the  Federal  Government  in 
bonuses  and  rents  during  this  period 
(see  Table  2). 


Lease  offering 

Date  of 
offering 

Location 

No.  Of 
tracts 
offered 

Acres 
offered 

No.  of 

tracts  t)id 

on 

ToMtxmJS 
higfi  t)id 

No.  of 
tracts 
leased 

No.  Of 

twte 

reiected 

No.  of 

bids 

received 

GuH  of  Menoo  Salt  &  .SiilpNjr 
Lease  Offeiings:  > 
1 

10/23/54 
05/19/60 
12/14/65 
09/05/67 

SuI-LA 

Sa-LA ....._ 

Sul-TX 

108 
10 

658 
8 

120 
51 

523.630 
22.065 

957.520 
16.995 

165.605 

593.971 

5 

1 

50 

1 
38 
14 

$1,233,500 
75.250 

33.740.309 

30.564 

3.678.045 

15.149527 

5 

1 

50 

1 

4 
14 

0 
0 
0 
0 

34 
0 

5 

13 : ;.... 

1 
113 

17 

R«-l*  

1 

20 _ 

S/S - 

05/13/60 
02/24/88 

So»-LA 

Suf-CGOM 

43 
20 

Total - - 





955 

2.279,806 

109 

53.906.995 

75 

34 

163 

Pacific    PtmsplMte   Lease   Offer- 

12/15/61 

StyCA 

16 

80.640 

6 

122.000 

6 

0 

6 

■  Total  Amount  of  All  Bids  Received  for  All  Lease  Offerings— $82,527,068.  Total  Amount  of  AM  Rentals  for  All  Lease  Offerings— $297,860. 

*  Total  Amount  of  All  Bids  Received— $122,000.  [Total  bonuses  (and  rentals)  were  refurtded  due  to  discovery  of  unexplooed  Naval  proiectiles  on  ocean  floor.] 


In  1970,  in  its  report  to  Congress,  the 
Public  Land  Law  Review  Commission 
concluded  that  the  regulations 
associated  with  the  OCSLA,  which  were 
designed  primarily  for  oil  and  gas 
development  were  not  conducive  to  the 
development  of  other  minerals.  The 
Commission  also  stated  that  a  location 
system  was  not  desired  and  that  where 
competition  is  known  to  exist, 
competitive  bidding  procediues  should 
be  utilized.  The  rules  being  proposed  for 
the  leasing  of  minerals  other  than  oil,  . 
gas,  and  sulphiu'  are  consistent  with  the 
Commission's  report.  The  benefits  of 
leasing  were  reiterated  in  1975  by  the 
NAS/NAE  Panel  on  durational  Safety 
in  Marine  Mining  in  its  comprehensive 


report  entitled  "Mining  in  the  Outer 
Continental  SheU  and  the  Deep  Ocean." 
This  study  examined  basic  issues 
including  the  importance  and  potential 
of  OCS  mining,  mining  technology, 
environmental  protection  and  safety, 
regulations,  and  leasing.  The  panel 
recommended  that  operations  be 
undertaken  in  representative  areas. 

Draft  OCS  hard  minerals  leasing  and 
postlease  operating  regulations  and  a 
draft  EIS  were  published  in  1974. 
Following  public  comment  DOI 
imdertook  a  series  of  actions 
culminating  in  the  present  policy  of 
leasing  on  a  case-by-case  basis  in 
consultation  with  adjacent  States.  A 
proposed  long-range  program  for 


resource  evaluation  and  lease 
management  was  drawn  up  by  the  U.S. 
Geological  Survey  (USGS)  in  1974  but 
was  not  funded. 

In  November  1977,  the  Directors  of  the 
USGS  and  the  Biu«au  of  Land 
Management  (BLM)  recommended 
establishment  of  an  inter-Agency  task 
force  to  develop  policy 
recommendations  for  leasing  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
The  resulting  Program  Feasibility 
Document  published  in  1979  with  18 
technical  appendices,  concluded  that 
sufficient  national  interest  and 
economic  incentives  existed  to  support 
selecte^lxommercial-scale  mining  in  the 
OCS. 
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On  January  19, 1982,  DOI  announced 
approval  of  the  development  of  a  leasing 
program  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur  on  a  case-by-case 
basis.  The  Secretary  published  a  notice 
of  interpretation  in  the  Federal  Register 
on  December  8, 1982  (47  FR  55313), 
relating  to  DOI's  jurisdiction  over  OCS 
minerals  other  than  oil.  gas,  and  sulphur. 
Further  clarification  was  published  on 
January  19. 1983  (48  FR  2450). 

The  case-by-case  approach  to  the 
leasing  of  OCS  minerals  other  than  oil, 
gas,  and  sulphur  was  selected  to  provide 
practical  experience  with  the  variety  of 
potential  mineral  resources  found  in  the 
OCS,  the  different  potential 
environmental  settings,  and  the  range  of 
potential  technology  that  might  be  used. 
The  case-by-case  approach  provides  for 
management  flexibiUty,  opportunity  for 
effective  coastal  State  participation,  and 
extensive  environmental  review.  The 
regulations  will  establish  a  broad 
regulatory  framework;  the  subsequent 
lease  stipulations  will  define  site-, 
commodity-,  and  technology-specific 
requirements;  and  the  appropriate  public 
and  environmental  review  of  leasing 
proposals  and  lease  development 
proposals  will  facilitate  the  consultation 
and  coordination  processes  authorized 
under  Federal  law. 

As  a  first  step  in  the  preparation  of 
regulations  under  this  case-by-case 
approach,  an  advance  notice  of 
proposed  rulemaking  for  regulations  to 
govern  G&G  prospecting  and  scientific 
research  activities  associated  with 
minerals  other  than  oil,  gas,  and  sulphur 
in  the  OCS  was  published  in  the  Federal 
Register  on  December  7, 1984  (49  FR 
47871),  and  a  notice  of  proposed 
rulemaking  on  the  same  subject  was 
published  in  the  Federal  Register  on 
March  28, 1987  (52  FR  9758). 

Public  Comments  and  Agency 
Responses 

The  following  discussion  summarizes 
the  comments  received  as  a  result  of  the 
request  for  comments  and 
recommendations  contained  in  the 
notice  of  proposed  rulemaking.  Agency 
responses  are  also  included. 

Section  280.0 

Comment — One  commenter  asserted 
that  the  information  collection  required 
approval  from  the  Office  of  Management 
and  Budget  (OMB):  and  that  if  0MB 
refuses  to  approve  or  substantially 
reduces  the  information  collection 
requirements,  then  the  rule  as  a  whole 
should  not  go  forward. 

Response — ^The  information  collection 
requirements  of  this  final  rule  have  been 
approved  by  OMB  under  44  U.S.C.  3507 


and  assigned  OMB  clearance  number 
1010-0072. 

Section  280.1 

Comment — Numerous  commenters 
questioned  DOI's  authority  over  marine 
mining  under  the  OCSLA. 

/Zesponse— Section  8(k)  of  the  OCSLA 
states,  as  follows: 

The  Secretary  is  authorized  to  grant  to  the 
qualified  persons  offering  the  highest  cash 
bonuses  on  a  basis  of  competitive  bidding 
leases  of  any  mineral  other  than  oil.  gas,  and 
sulphur  in  any  area  of  the  Outer  Continental 
Shelf  not  then  under  lease  for  such  mineral 
upon  such  royalty,  rental,  and  other  terms 
and  conditions  as  the  Secretary  may 
prescribe  at  the  time  of  offering  the  area  for 
lease. 

Thus,  section  8(k)  specifically  and 
clearly  authorizes  the  Secretary  to  lease 
minerals  in  the  OCS  other  than  oil.  gas, 
and  sulphur. 

Comment — Several  commenters 
disagreed  with  DOI's  interpretation  of 
its  jurisdiction  under  the  dcSLA. 
specifically  as  to  the  definition  of  the 
OCS.  Some  of  the  commenters 
expressed  the  opinion  that  the 
Presidential  Proclamation  on  the  EEZ 
was  not  intended  to  Impact  on  OCS 
jurisdiction.  Other  commenters  opined 
that  the  definition  has  no  basis  in 
international  law. 

Response — In  an  opinion  dated  May 
30, 1985,  the  Solicitor  of  DOI  concluded 
that  the  OCSLA  definition  of  "Outer 
Continental  Shelf  includes  all  lands 
seaward  of  those  granted  to  the  States 
in  the  Submerged  Lands  Act  (43  U.S.C. 
1301  et  seq.)  to  which  the  United  States 
claims  jurisdiction  and  control  under 
international  law.  The  Presidential 
Proclamation  on  the  EEZ  formally 
claimed  U.S.  jurisdiction  to  a  minimum 
of  200  nautical  miles  from  its  coasts.  The 
1958  Geneva  Convention  on  the 
continental  shelf  defined  a  nation's 
continental  shelf  as  "the  seabed  and 
subsoil  of  submarine 
areas  *  *  *  outside  the  area  of  the 
territorial  sea.  to  a  depth  of  200  meters, 
or  beyond  that  limit,  to  where  the  depth 
of  the  superjacent  waters  admits  of  the 
exploitation  of  the  natural  resources  of 
the  said  areas."  Since  the  seabed  and 
subsoil  of  submarine  areas  beyond  200 
miles  may  admit  to  the  exploration  of 
the  natural  resources  of  the  area,  the 
OCS  encompasses,  at  a  minimum,  an 
area  within  200  nautical  miles  of  the 
coasts  of  the  50  States.  The  "continental 
shelf'  doctrine  in  international  law  is  a 
legal,  not  geologic  or  geographic 
concept  "Hie  United  States  regards  the 
provisions  of  the  1962  United  Nations 
Convention  on  the  Law  of  the  Sea 
(UNCLOS)  as  reflecting  existing  or 
evolving  customary  international  law, 


aside  from  those  parts  which  cover  deep 
seabed  mining  beyond  national 
jurisdiction  and  which  are  purely 
contractual.  The  international 
community  now  accepts  that  the 
continental  shelf  extends  to  a  minimum 
of  200  nautical  miles  for  all  nations, 
essentially  concurrent  with  the  200-mile 
EEZ,  and  may  extend  beyond  200  miles 
if  certain  criteria  are  met.  The  United 
States  recognizes  both  the  continental 
shelf  and  EEZ  doctrines  set  forth  in 
UNCLOS  as  codifications  of  existing 
customary  international  law.  Both 
confirm  U.S.  sovereign  rights  and  control 
over  the  seabed  adjacent  to  our  coast. 
The  DOI  considers  that  the  OCSLA  is 
both  meaningful  and  adequate  as  a 
basis  for  management  of  the  mineral 
resources  of  the  submei^ed  lands  of  the 
United  States  adjacent  to  the  50  States 
and  beyond  those  lands  granted  to  the 
States  by  the  Submerged  Lands  Act.  The 
DOI  recognizes  that  the  OCSLA  does 
not  provide  it  jurisdiction  over  the  entire 
EEZ.  namely,  those  areas  adjacent  to 
lands  over  which  the  United  States 
exercises  jurisdiction  and  control  but 
which  are  not  one  of  the  States  (e.g., 
Johnston  Island). 

Comment — Several  commenters 
asserted  that  the  OCSLA  was  an 
inappropriate  and  inadequate  vehicle 
for  marine  mining  for  a  number  of 
reasons.  Some  said  that  the  OCSLA  was 
too  oil  and  gas  oriented  and  was  never 
intended  for  marine  mining.  Others  said 
the  OCSLA  did  not  adequately  balance 
national  and  State  interests  and 
provided  few,  if  any.  mechanisms  for 
State  involvement  in  a  marine  mining 
program.  Still  others  stated  that  the 
requirement  for  up-front  competitive 
cash-bonus  bidding  was  a  disincentive 
to  the  development  of  a  marine  mining 
industry.  They  generally  favored  a 
preference-right  system  similar  to  that 
under  the  Deep  Seabed  Hard  Minerals 
Resources  Act  (DSHMRA),  administered 
by  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
(The  NOAA  has  a  program  to  issue 
licenses  for  manganese  nodide  recovery 
from  the  deep  seabed  areas  beyond  the 
limits  of  exclusive  U.8.  jurisdiction.) 
Othera  felt  that  environmental 
safeguards  under  the  OCSLA  were 
inadequate.  In  light  of  these  objections, 
six  commentera  recommended  that  DO! 
desist  from  further  rulemaking  under  the 
OCSLA  and  request  new  legislation. 

Re^wnse— The  recommendation  to 
stop  the  promulgation  of  rules  under  the 
OCSLA  and  seek  new  legislation  was 
not  adopted.  Section  8(k}  specifically 
and  clearly  places  authority  for  the 
leasing  of  OCS  minerals  with  DOI  and 
provides  the  Secretary  with  broad 
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authority  to  prescribe  appropriate  terms 
and  conditions  for  OCS  mining 
activities.  Leases  have  previously  been 
issued  for  salt  and  phosphates. 
Recognizing  the  differences  between  oil 
and  gas  and  other  minerals,  the  OCSLA 
allows  greater  flexibility  in  the 
administration  of  a  program  for  the 
leasing  and  development  of  other  OCS 
minerals. 

States  are  being  encouraged  to 
participate  jointly  in  planning  for  the 
development  of  a  marine  mineral 
program.  Ten  coastal  States  have  been 
and  are  actively  involved  in  joint  State/ 
Federal  task  forces  or  other  coordinating 
mechanisms  that  have  been  developed 
with  the  intent  of  providing  better 
consultation  and  coordination  as  well  as 
effective  opportunities  for 
communication  between  all  parties  and 
to  assure  consideration  of  the  concerns 
of  all  interests. 

The  MMS's  Environmental  Studies 
Program  (ESP)  has  developed  a  wealth 
of  data  and  information  about  the 
marine  environment.  Application  of  this 
and  additional  environmental 
information  will  enable  MMS  to  develop 
and  require  adequate  environmental 
safeguards.  Environmental  impact 
evaluations  and  the  definition  of 
measures  for  effective  mitigation  will  be 
accomplished  by  MMS  in  conjunction 
with  actions  taken  and  approvals  for 
activities  given  under  the  OCSLA. 

These  rules  apply  to  all  minerals  other 
than  oil,  gas,  and  sulphur.  Prior  to  final 
promulgation  of  these  rules,  30  CFR  Part 
251  covered  all  minerals  in  the  OCS. 
This  final  notice  also  revises  §  251.1  to 
limit  the  applicability  of  Part  251  to  oil. 
gas,  and  sulphur.  While  the  activities  to 
be  conducted  under  Parts  251  and  280 
permits  may  be  similar  or  identical,  the 
mineral(8)  involved  determines  which 
rules  apply.  After  the  effective  date  of 
these  rules,  permits  under  Part  251  are 
only  needed  if  the  G&G  exploration  or 
scientific  research  activities  relate  to  oil. 
gas,  or  sulphur.  Any  other  G&G  activity, 
whether  conmiercial  or  research,  will  be 
governed  by  these  rules.  However,  if  a 
person  wishing  to  conduct  G&G 
activities  is  looking  for  all  minerals 
including  oil  gas,  and  sulphur,  a  permit 
under  these  rules  is  sufficient.  Two 
separate  permits  are  not  necessary.  The 
rules  at  Part  251  are  currently  being 
reviewed  in  toto,  and  all  references  to 
minerals  other  than  oil,  gas,  and  sulphur 
in  sections  other  than  S  251.1  will  be 
proposed  for  deletion  along  with  any 
other  proposed  changes  to  the  part. 

Section  280.2 

Comment — One  commenter  objected 
to  the  singular  definition  of  an  adjacent 


State.  It  was  pointed  out  that  there  may 
be  more  than  one  adjacent  State. 

Response — ^The  comment  has  been 
accepted.  The  definition  of  adjacent 
State  has  been  revised  to  more 
accurately  reflect  the  concerns  of  an 
adjacent  State  and  that  an  adjacent 
State  could  be  more  than  one  State. 

Comment — ^The  term  "CZMA"  is 
defined  in  proposed  §  280.2  but  is  not 
used  in  the  text  of  the  rules. 

Response — ^The  term  was 
inappropriately  included  in  the  list  of 
definitions  and  is  not  included  in  the 
final  rule. 

Comment— One  commenter  stated 
that  the  definition  of  G&G  data  and 
information  needs  clarification. 
According  to  their  interpretation,  only 
data  that  has  been  documented  by 
location  and  time  can  technically  be 
considered  usable  data  subject  to  these 
regulations. 

Response — ^Location  and,  to  a  certain 
extent,  time  are  important  parts  of 
physical  measurements.  The  definition 
of  G&G  data  and  information  has  been 
deleted  and  new  definitions  added  for 
"data"  and  "information." 

Comment — ^There  was  one  comment 
stating  that  the  word  "portions"  should 
be  replaced  by  "materials  constituting 
or  within  the  seabed"  in  the  definition  of 
geological  sample. 

Response — ^The  first  part  of  the 
definition  is  believed  to  be  clear  as 
written.  The  phrase  concerning  the 
location  and  time  has  been  stricken  as 
unnecessary  and  the  phrase  "acquired 
while  conducting  prospecting  or 
scientific  research  activities"  added  to 
make  the  wording  of  the  definition  more 
precise. 

Comment— A  single  comment  was 
received  stating  that  the  word 
"geological"  should  be  stricken  from  the 
definition  of  interpreted  geophysical 
information. 

Response — ^The  definition  has  been 
eliminated. 

Comment — ^A  commenter  found  the 
definition  of  lease  too  ambiguous  and 
stated  that  the  authorization  of  activities 
should  be  clarified  by  stating  which 
specific  mineral  deposits  were  widiin 
specific  geographic  areas. 

Response — ^The  definition  of  lease  is 
written  to  recognize  the  dual  meaning  of 
the  term  as  commonly  used;  i.e..  as  the 
contract  document  or  the  property 
covered  by  the  contract  "The  definition 
has  been  reworded  to  more  clearly  state 
those  meanings.  Also,  the  term 
"specific"  has  been  added  before 
"minerals." 

Comment — ^A  commenter  stated  that 
the  inclusion  of  geothermal  resources  in 
the  definition  of  mineral  deposits  was 


too  broad  for  a  reasonable 
interpretation  of  the  OCSLA.  In  their 
opinion,  new  legislation  would  be 
required  before  this  permit  program 
could  be  undertaken. 

Response — New  legislation  is  not 
required.  The  definition  of  mineral 
deposit  has  been  replaced  with  the 
definition  of  minerals  which  refers  to  the 
definition  in  section  2(q)  of  the  OCSLA. 
Section  2(q)  defines  the  term  minerals  to 
include  *****  oil,  gas,  sulphur, 
geopressured-geothermal  and  associated 
resources,  and  all  other  minerals  which 
are  authorized  by  an  Act  of  Congress  to 
be  produced  bom  'public  lands'  *  *  *." 
Tracking  the  language  of  the  OCSLA 
best  serves  the  purpose  of  these 
regulations. 

Comment — Comments  were  received 
from  seven  groups  on  the  definition  of 
OCS.  Five  of  these  asserted  that  the  EEZ 
and  OCS  were  separate  and  legally 
distinct  They  stated  that  there  is  no 
jurisdictional  or  at  least  questionable 
authority  for  Federal  Agencies  under  the 
OCSLA  for  the  rules.  Hiey  stated  diat 
the  Presidential  Proclamation  on  the 
KF.7  made  reference  to  existing 
jurisdiction,  thereby  implying  no  change 
in  the  status  quo  as  regarding  the 
authority  of  the  DOI  to  regulate  minerals 
in  the  EEZ.  They  stated  that  legislation 
is  required  to  resolve  these  issues.  One 
commenter  wanted  a  more  inclusive 
definition  of  OCS  to  include  Archipelago 
ridges,  island  slopes,  and  terraces  which 
are  not  geologically  related  to  the 
continental  shelf.  Another  commenter 
wanted  to  change  the  definition  of  OCS 
to  include  the  jurisdiction  and  control  of 
the  United  States  under  international 
law  for  purposes  of  the  OCSLA.  lliis 
would  take  account  of  legal 
developments  since  the  OCSLA  was 
enacted,  including  the  EEZ  Proclamation 
ofMarch  10.1983. 

Response — As  previously  stated,  the 
OCS  includes  the  EEZ  and  such      ^ 
additional  submerged  lands  off  the 
coasts  of  the  50  States  to  the  seaward 
limit  of  the  continental  shelf.  The 
authority  for  these  regulations  comes 
from  specific  authorization  contained  in 
the  OCSLA;  therefore,  a  definition  of  the 
OCS  which  is  consistent  with  the 
provisions  of  the  OCSLA  is  appropriate 
for  these  regulations.  The  definition  of 
the  OCS  is  not  solely  based  on  the 
geologic  continental  shelf.  Archipelago 
ridges  are  included  in  the  OCS  if  they 
"*  *  *  appertain  to  the  United  States 
and  are  subject  to  its  jurisdiction, 
control,  and  power  of  disposition  *  *  *" 
provided  in  the  OCSLA  (43  U.S.C. 
1332(1)). 

Comment — Comments  were  received 
from  three  groups  on  the  definition  of 
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person.  Two  commentere  were 
concerned  that  the  definition  excluded 
foreigners.  Another  conunenter  stated 
that  this  definition  is  much  broader  than 
under  the  oil  and  gas  exploration 
regulations  and,  therefore,  may  require 
foreigners  to  obtain  a  permit. 

Response — ^The  definition  has  been 
revised  so  that  text  parallels  the 
regulations  in  30  CFR  Part  251  which 
prior  to  promulgation  of  these  rules 
covered  all  minerals.  Nonresident  aliens 
are  clearly  excluded  from  the  definition. 
Nonresident  aliens  who  want  to  carry 
out  prospecting  activities  that  are 
subject  to  these  rules  must  incorporate 
in  the  United  States  or  work  through  a 
U.S.  subsidiary. 

Comment — ^Three  comments  were 
received  from  universities  and  a  Federal 
Agency  on  the  definition  of  prospecting 
activities.  They  were  concerned  that 
scientific  research  would  be  subject  to 
these  regulations.  To  encourage  marine 
scientific  research,  they  would  exclude 
such  research  from  the  regulations. 

Response — The  definition  of 
prospecting  relates  to  G&G  activities 
having  a  commercial  purpose;  therefore, 
prospecting  permits  are  required  for 
such  activities  no  matter  who  is 
conducting  the  activities.  Generally 
scientific  research  does  not  have  a 
commercial  purpose  and  a  prospecting 
permit  would  not  be  required.  The 
definition  of  G&G  scientific  research 
includes  by  definition  a  requirement  that 
the  data  and  information  will  be  made 
available  to  the  public  at  the  earliest 
practicable  time.  If  data  and  information 
are  not  to  be  made  available,  then  the 
activities  are  considered  to  have  a 
commercial  purpose,  and  a  prospecting 
permit  is  required. 

To  meet  the  Secretary's 
responsibilities  under  the  OCSLA  and 
other  applicable  laws.  G&G  scientific 
research  permits  are  required  where 
explosives  are  proposed  for  use  or 
where  a  test  borehole  will  be  drilled  to  a 
depth  greater  than  300  feet.  The  use  of 
explosives  poses  a  threat  to  OCS 
natural  resources  which  may  be 
unacceptable  where  endangered  species 
or  marine  mammals  may  be  harmed. 
Test  drilling  operations  to  a  depth 
greater  than  300  feet  may  permit  oil  and 
gas  from  a  shallow  accumulation  to 
escape  into  and  pollute  the  sea  or  may 
permit  seawater  to  enter  and  pollute  a 
freshwater  aquifer. 

The  final  rule  excludes  GAG  scientific 
research  from  the  requirement  for  a 
permit  if — 

(1)  The  scientific  research  activities 
will  not  interfere  with  or  endanger 
operations  under  any  lease  or  right-of- 
way  maintained  or  issued  pursuant  to 
the  OCSLA; 


(2)  The  scientific  research  activities 
will  not  be  unduly  harmful  to  aquatic 
Ufe  in  the  area;  result  in  pollution;  create 
hazardous  or  unsafe  conditions; 
unreasonably  interfere  with  the  other 
uses  of  the  area;  or  disturb  any  site, 
structure,  or  object  of  historical  or 
archaeological  significance;  and 

(3)  The  person  conducting  the 
scientific  research  activities  or  operating 
the  vessel  from  which  the  research  is  to 
be  conducted  has  consulted  and 
coordinated  the  activities  with  the  other 
users  of  the  area. 

Any  person  who  is  planning  to 
conduct  GftG  scientific  research 
activities  and  has  questions  as  to 
whether  the  activities  fit  under  the 
criteria  or  who  the  other  users  are  in  an 
area  is  encouraged  to  contact  MMS  for 
assistance  in  determining  whether  the 
planned  activities  qualify. 

If  proposed  activities  cannot  be 
modified  to  meet  the  criteria  cited 
above,  then  such  activities  are  barred  by 
section  11  of  the  OCSLA  and  cannot  be 
permitted  under  any  type  of 
authorization. 

Federal  Agencies  are  excluded  from 
the  requirements  of  these  regulations  as 
provided  for  in  the  OCSLA. 

Comment — One  conunenter  wanted  a 
definition  of  superjacent  waters  added 
so  that  the  scope  and  area  of  the  G&G 
data  would  be  better  defined. 

Response — ^The  definition  of  G&G 
data  has  been  deleted.  The  word 
"superjacent"  has  been  replaced  with 
"overlying"  in  the  definition  of 
geological  sample;  therefore,  a  definition 
of  superjacent  is  unnecessary. 

Section  2803 

Comment — Several  parties 
commented  on  provisions  requiring  a 
permit  for  all  seafloor  survey  or 
sampling  activities,  regardless  of  the 
motive  behind  the  activities.  Most 
opined  that  exemptions  should  be  made 
for  certain  categories  (i.e.,  university 
research,  basic  research,  academic 
research  and  surveys,  defense  oriented 
research,  and  marine  scientific 
research).  Three  of  the  commenters 
pointed  out  that  the  imposition  of  such  a 
requirement  for  foreigners  would  be 
inconsistent  with  U.S.  ocean  policy. 

Response— The  OCSLA  states  that 
"[A]ny  agency  of  the  United  States  and 
any  person  authorized  by  the  Secretary 
may  conduct  geological  and  geophysical 
explorations  in  the  Outer  Continental 
Shelf,  which  do  not  interfere  with  or 
endanger  actual  operations  under  any 
lease  maintained  or  granted  pursuant  to 
this  Act,  and  which  are  not  unduly 
harmful  to  aquatic  life  in  such 
area  *  *  *."  Whether  "exploration" 
activities  have  a  potential  to  adversely 


impact  the  marine  environment  depends 
upon  the  nature  of  the  activity  and  not 
on  whether  the  activity  is  conducted  to 
gain  data  and  information  in  the  name 
of  research  or  for  a  commercial 
enterprise.  The  MMS  has 
responsibilities  for  the  prevention  of 
undue  harm  to  the  environment  or 
interference  with  other  uses  of  the  OCS. 
The  MMS  has  revised  S  280.3  to  specify 
that  prospecting  permits  are  required  for 
activities  which  are  conducted  for 
commercial  purposes.  Scientific 
research  permits  are  required  if  a 
borehole  is  to  be  drilled  deeper  than  300 
feet  or  explosives  are  to  be  used. 
Permits  are  only  required  for  "persons" 
who  are  defined  to  exclude  foreigners. 

Provision  has  also  been  made  in 
S  280.3  for  oral  approval  by  the  Director 
of  plan  revisions  or  emergency  permit 
applications  to  be  followed  by  written 
confirmation  of  oral  requests  and 
approvals. 

Section  280.4 

Comment — ^Two  commenters  stated 
that  a  permit  term  of  2  years  is 
somewhat  shorter  than  would  be  needed 
to  properly  evaluate  the  mineral 
potential  of  a  large  section  of  the  OCS. 
Because  of  the  high  cost  of  mobilization 
requirements,  coupled  with  extremes  in 
offshore  weather,  they  suggested  a 
permit  term  of  3  or  4  yeara.  Another 
commenter  suggested  that  "good  cause" 
for  extending  a  permit  should  be  more 
clearly  defined.  Another  commenter 
stated  that  there  should  be  a  total  time 
limit  that  a  permit  can  remain  in  force. 

Response — Under  the  final  rule,  the 
initial  permit  will  be  for  a  term  of  up  to  3 
years  and  may  be  extended  by  the 
Director  for  up  to  2  additional  yeara  for 
"good  cause"  (e.g.,  the  amount  of 
additional  activity  to  be  performed,  time 
required  to  obtain  equipment,  or  for 
severe  weather  conditions). 

This  gives  a  longer  permit  term, 
defines  "good  cause,"  and  sets  a  limit  of 
5  yeara  on  the  time  period  that  a  permit 
can  remain  in  force. 

Section  280.5 

Comment — Several  commenters 
asserted  that  requiring  applications  60 
days  prior  to  initiation  of  planned 
activities  was  too  short.  It  was 
suggested  that  90  days  would  allow 
more  time  for  Federal,  State,  and  local 
review.  Another  commenter  opined  that 
MMS  should  have  a  deadline  for 
approval  as  the  applicant  has  the  BO-day 
timeframe. 

Response — ^The  60-day  timeframe  has 
been  retained.  However,  the  provision  in 
S  280.11(a)  for  applications  to  be  sent  to 
States  has  been  changed  to  provide  that 


States  will  be  notified  and  a  copy  of  the 
application  provided  immediate^  upon 
following  the  submission  of  an 
application.  Section  280.5(e)  specifies 
that  the  Director  shall  approve, 
disapprove,  or  require  the  applicant  to 
modify  an  ai^Hcation  within  30  days 
after  the  submission  of  the  application 
for  a  permit  The  MMS  anticipates 
approving  applications  within  the  30- 
day  timeframe.  In  the  event 
circumstances  require  die  preparation  of 
an  environmental  impact  statement 
(EIS),  the  time  for  MMS  action  would  be 
extended  by  the  time  required  to 
prepare  the  assessment  and  adjacent 
States  would  be  afforded  an  opportunity 
for  review  and  comment  on  the 
proposed  activities. 

lie  requirement  to  provide  a 
description  and  map  of  the  proposed 
area(s)  in  the  application  has  been 
revised  to  allow  for  submission  of  a 
general  description  at  the  time  of 
application  if  more  detailed  information 
is  not  available  at  that  time.  However, 
more  detailed  location  information  is  to 
be  submitted  prior  to  approval  and 
initiation  of  the  specific  activity. 

Comment — Several  commentera 
stated  that  it  was  unclear  whether  the 
plan  was  part  of  the  aiH>lication  or  a 
separate  document. 

Response — Section  280.5  has  been 
amended  to  add  paragraphs  (b)(lKvii) 
and  (d)(8)to  clarify  that  the  prospecting 
and  scientific  research  plans  are  part  of 
the  permit  application. 

Co/nxne/if— Several  States  were 
concerned  with  the  provision  of 
S  280.5(b)(2)  that  applicants  should 
indicate  which  data  and  information 
they  considered  proprietary.  The 
commentera  stated  that  miich  of  the 
application  information  was  necessary 
for  State  review. 

Response — ^The  MMS  believes  it 
necessary  to  protect  proprietary  data 
and  information  from  unauthorized 
disclosiue.  Section  280.5(b)(2)  allows  the 
applicant  to  identify  what  it  considera 
proprietary.  It  is  still  the  Director's 
responsibility  to  determine  what  data 
and  information  will  be  protected  as 
proprietary.  In  addition,  provision  is 
made  under  which  States  can  enter  into 
an  agreement  with  MMS  to  permit 
access  to  proprietary  data  and 
information. 

A  provision  has  been  added  to  allow 
the  Director  to  approve  convereion  of 
permits  issued  imder  Part  251  to  permits 
under  these  rules.  Existing  permits 
which  are  converted  would  be  subject  to 
all  requirements  under  these  rules. 

Section  280.6 

Comment — Generally,  the 
commentera  were  supportive  of  the 


requirement  for  a  prospecting  plan. 
However,  several  commentera  stated  it 
should  not  be  required  for  scientific 
research. 

Response — Researchere  are  required 
to  obtain  a  G&G  scientific  research 
permit  if  they  propose  to  drill  a  borehole 
to  a  deptii  greater  than  300  feet  or  use 
solid  or  liquid  explosives.  In  those 
cases,  a  plan  is  needed  to  allow  MMS  to 
evaluate  the  proposed  activities  and 
either  approve,  disapprove,  or  require 
modification  of  the  application.  Section 
280.6(c)  was  added  to  provide  a  means 
of  applying  for  a  permit  when  all 
required  information  is  not  available 
(e.g.,  when  a  ship  of  opportunity  will  be 
used).  Researchere  whose  activities 
qualify  under  §  280.3(c)  are  not  required 
to  get  a  permit  or  submit  a  plan. 

CoiTUTie/i^— Several  commentere 
suggested  that  the  prospecting  plan 
include  baseline  environmental 
information  to  diaracterize  marine 
environmental  conditions  and  biological 
resources.  They  asserted  that 
environmental  monitoring  would  be 
meaningless  without  such  information. 

Response— The  MMS's  ESP  has 
developed  considerable  data  and 
information  concerning  the  marine 
environment  which  are  transferable 
directiy  to  evaluation  of  potential 
impacts  of  G&G  prospecting  and 
scientific  research  activities  on  the 
marine  environment  Under  S  280it(a)(6) 
of  the  final  rule,  a  description  of  the 
anticipated  environmental 
consequences  of  each  activify  is 
required;  (a)(7)  calls  for  mitigation 
measures  to  offset  environmental 
impacts  and  (a)(8)  requires  submission 
of  a  monitoring  plan  for  approvaL  The 
MMS  anticipates  that  baseline 
information  will  be  submitted  as  the 
foundation  for  the  information  required 
in  paragraphs  (a)  (6).  (7),  and  (8).  To  the 
extent  that  adequate  background 
infonnation  is  not  submitted  with  the 
plan,  MMS  can  request  that  such 
information  be  provided  to  assist  it  in 
evaluating  the  plan. 

Comment — ^Two  commentera 
requested  inclusion  of  information  about 
the  probable  port  of  operations  and 
onshore  support  facilities.  It  was  also 
suggested  that  coastal  zone  management 
(CZM)  concurrence  be  required  for 
permits. 

Response — It  is  expected  that  the 
name  and  location  of  the  expected  port 
of  operation,  if  any,  will  be  included  in 
the  application  for  approval  of  a  permit 
and  in  a  plan.  It  is  not  expected  that 
information  concerning  onshore  support 
facilities  will  be  needed  because  the 
permitted  activities  are  not  expected  to 
generate  a  significant  level  of  onshore 
support  activify.  To  the  extent  that  other 


Federal,  State,  or  local  governmental 
approvals  are  needed  for  related 
onshore  activities,  the  infonnation 
should  be  provided  relative  to  that 
approval.  The  suggestion  that  CZM 
concurrence  be  required  for  permits  was 
not  adopted. 

Comment — A  number  of  commentera 
were  concerned  about  multiple-use 
conflicts  and  stated  that  they  should  be 
addressed  in  the  plan. 

/{es/x»ue— Section  28a6(a)(10)  of  the 
final  rule  requires  the  submission  of  a 
description  of  potential  conflicts  with 
other  usera.  In  addition,  one  of  the 
requirements  for  researchera  under 
§  280.3(c)  is  for  consultation  and 
coordination  with  other  usera  to  avoid 
or  minimize  conflicts. 

Comment — One  conunenter  requested 
inclusion  of  the  anticipated  volume  and 
type  of  liquid  and  soUd  wastes  and 
proposed  disposal  means. 

Response— A  i^uase  has  been  added 
to  §  280.6(a)(3)  that  equipment 
descriptions  shall  emphasize  safefy  and 
pollution-prevention  features.  It  should 
also  be  noted  that  permits  for  disdiaiges 
into  the  ocean  or  ocean  dumping  are 
regulated  by  other  Agencies  sudi  as  the 
Environmental  Protection  Agency  (EPA). 

Comment— A  commenter  suggested 
that  the  plan  require  inclusion  of  any 
known  reefs  in  die  area. 

Response — It  is  expected  that  known 
reefs  will  be  identified  as  part  of  the 
description  of  the  location(s)  and 
activify(s]  to  be  conducted  as  well  as 
the  description  of  anticipated 
environmental  consequences  of  the 
activities  the  applicant  proposes. 

Comment — One  commenter  said  that 
S  280.6  should  provide  for  copies  of  the 
plan  to  be  given  to  adjacent  States. 

Response — Section  280.11(a)  of  the 
final  rule  provides  that  a  copy  of  the 
application  and  plan  be  given  to 
adjacent  States  as  notification  of 
proposed  activities.  Thus,  inclusion  of 
this  provision  in  §  280.6  is  unnecessary. 

Section  2B0.7 

Comment — Several  commentere 
suggested  that  the  introductory  phrase 
in  §  280.7(a)  was  improperly  worded  by 
having  the  word  "unreasonably"  apply 
to  all  categories  listed  below.  It  was  also 
recommended  that  some  criteria  be 
provided  for  determining  what  is 
reasonable  or  unreasonable. 

Response — ^The  section  has  been 
rewritten  to  clarify  that  persons 
conducting  activities  under  this  rule 
shoidd  not  create  conditions  that  pose 
an  unreasonable  risk  of  the  listed 
occurrences^  The  reasonableness  relates 
to  the  risk  and  not  the  listed 
occurrences.  Because  of  this 
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clarification,  criteria  are  not  needed  for 
determining  the  reasonableness  of  the 
listed  occurrences. 

Comment — A  commenter  suggested 
that  a  mechanism  or  procedure  was 
necessary  to  handle  the  situation  where 
oil  and  gas  and  other  minerals  existed  in 
the  same  area. 

Response — Section  280.7  requires  that 
activities  authorized  under  this  part  not 
interfere  with  or  endanger  operations 
pursuant  to  existing  leases  or  permits. 

Comment — Some  commenters  wanted 
a  permittee  to  notify  MMS  of  any 
archaeological  resources  in  addition  to 
not  disturbing  them  (S  280.7(a)(4)). 

Response — Identification  of  any 
known  archaeological  resources  is 
already  required  as  part  of  a  plan  in 
S  280.6(a)(9).  The  final  report  under 
S  280.8(a)(4)  also  requires  a  summary  of 
effects  of  activities  on  archaeological 
resources.  Any  previously  unknown 
archaeological  resources  should  be 
identified  in  the  final  report. 

Comment — Several  commenters 
agreed  with  the  concept  of  multiple  use 
but  pointed  out  the  potential  for 
interference  with  military  operations. 

Response — ^The  MMS  recognizes  the 
potential  for  prospecting  or  scientific 
research  activities  to  interfere  with 
military  activities  in  some  areas  of  the 
OCS.  The  MMS  currently  coordinates  its 
oil  and  gas  activities  with  the 
Department  of  Defense  (DOD)  pursuant 
to  the  Memorandum  of  Agreement 
(MOA).  dated  July  20, 1983.  The  MOA 
covers  all  minerals;  therefore,  DOD  is 
also  expected  to  be  involved  with 
planning  and  coordinating  the  MMS's 
activities  with  respect  to  OCS  minerals 
other  than  oil,  gas,  and  sulphur.  As  a 
result  of  military  use,  some  areas  of  the 
OCS  are  completely  off  limits;  others  are 
restricted  as  to  types  and  timing  of 
activities:  and  still  others  are  subject  to 
temporary  short-term  abandonment, 
such  as  when  rocket  launches  occur  at 
Vandenberg  Air  Force  Base,  California. 
The  MMS  interface  with  the  military  has 
been  successful  and  will  continue. 

Comment — Several  States  requested 
participation  as  observers  along  with 
MMS  iJider  5  280.7(b).  Other  States 
requested  that  they  be  allowed  to 
inspect  activities  and  possibly  contract 
with  MMS  to  carry  out  the  Federal 
inspection  responsibilify. 

Response — ^The  level  of  participation 
by  adjacent  States  will  vary.  It  is 
anticipated  that  the  level  of 
participation  for  a  specific  adjacent 
State  will  be  dictated  by  the  degree  to 
which  the  Governor  of  Utat  State  wants 
to  participate,  and  mutually  acceptable 
conditions  can  be  established.  While  the 
final  rule  does  not  discuss  contracting 
with  States,  cooperative  agreements  are 


permissible  under  Federal  law  and  can 
be  considered  on  a  case-by-case  basis. 

Comment — Some  States  requested 
that  States  see  all  substantial  changes  to 
plans  required  under  i  280.7(c).  They 
also  requested  a  definition  of  a 
substantial  change  and  that  any  such 
changed  plan  go  through  the  same 
review  as  a  new  plan. 

Response — Substantial  changes  to 
approved  permits  and  plans  will  be 
treated  in  the  same  manner  as  a  new 
application.  What  constitutes  a 
substantial  change  will  vary  with  the 
circumstances  and,  therefore,  cannot  be 
specifically  defined.  A  permittee  is 
required  to  conduct  activities  in 
accordance  with  the  approved  plan. 
Therefore,  any  substantive  change  from 
the  approved  plan  needs  MMS  approval 
before  the  change  is  made.  The  level  of 
review  depends  on  the  nature  of  the 
proposed  change  and  its  potential  for 
adverse  effects.  Copies  of  applications 
for  permission  to  change  approved  plans 
will  be  forwarded  to  adjacent  States 
immediately  upon  their  submission  to 
MMS. 

Section  280.8 

Comment — A  commenter  took 
exception  to  the  statement  in  the 
preamble  to  the  proposed  rule 
concerning  the  frequency  of  reporting.  It 
was  asserted  that  in  addition  to  whale 
migration,  there  were  many  other 
unusual  circumstances,  particularly  off 
Alaska,  that  would  require  more 
fi«quent  reporting. 

Response — The  MMS  recognizes  that 
there  are  other  situations  where 
reporting  more  frequently  than  quarterly 
should  be  required.  Whale  migration  in 
the  Beaufort  Sea  was  only  cited  as  an 
example  of  such  a  situation. 

Comment — A  commenter  questioned 
the  requirement  to  submit  final  reports 
outside  of  the  normal  timeframe  if  a  sale 
was  scheduled  to  be  held  within  60 
days.  The  commenter  did  not  consider 
60  days  adequate  to  assess  data  and 
information  for  holding  a  sale.  The 
information  in  the  final  report  should  be 
necessary  prior  to  consideration  of  a 
sale. 

Response — It  is  not  anticipated  that 
the  60-day  requirement  will  be  utilized 
very  often.  The  majority  of  data  and 
information  concerning  an  area  will 
have  been  gathered  and  analyzed  in 
order  to  decide  whether  to  schedule  a 
lease  oi^ering.  However,  some 
permittees  do  gather  "last  minute"  data 
for  use  in  preparing  their  bids  on  tracks 
offered  for  lease.  The  MMS  also  needs 
to  have  those  data. 

Comment — A  commenter  questioned 
how  MMS  could  ensure  the  accuracy 
and  impartiality  of  the  environmental 


effects  information  contained  in  the 
reports  required  under  }  280.8. 

Response-^ndet  S  280.7,  the 
permittee  is  required  to  allow  the 
Director  to  be  present  on  any  cruise.  It  is 
expected  that  an  MMS  official  will  be 
present  on  selected  cruises.  The  MMS 
reports  from  the  cruises,  the  reports  of 
other  permittees  or  lessees  in  the  area, 
and  the  environmental  information 
available  to  MMS  through  the  ESP  and 
other  studies  will  provide  MMS  with 
enough  data  and  information  to  evaluate 
the  accuracy  and  impartiality  of  reports. 

Comment— A  number  of  States 
requested  that  adjacent  States  routinely 
receive  copies  of  reports. 

Response — Adjacent  States  can  make 
arrangements  with  the  appropriate  OCS 
Regional  Director  to  receive  copies  of 
reports,  subject  to  the  requirements  to 
protect  confidentiality  under  §  280.13. 

Section  280.9 

Comment — Some  States  requested 
that  they  have  access  to  samples 
acquired  by  permittees. 

Response— Section  280.13  has  been 
amended  to  specifically  include  samples 
as  part  of  the  material  available  for 
inspection  by  States,  subject  to  the 
requirement  to  protect  confidentiality 
under  §  280.13. 

Comment — Several  States  suggested 
that  States  be  able  to  archive  any 
samples  or  data  that  permittees  intend 
to  discard  after  the  retention  period  is 
over. 

Response — States  are  free  to  negotiate 
with  permittees  regarding  access  to 
samples  and  data  which  the  permittee 
intends  to  discard.  After  the  time 
prescribed  in  i  280.9  for  retaining  data, 
information,  and  samples  expires,  MMS 
has  no  further  control  over  what  a 
permittee  does  with  the  material.  The 
MMS  has  no  objection  to  a  transfer  of 
materials  to  an  adjacent  State. 

Comment — It  was  commented  that 
records  should  not  simply  be  kept  but 
should  be  submitted  to  MMS  in  their 
entirety. 

Response — ^The  MMS  does  not  want, 
need,  or  desire  to  bear  the  continuing 
costs  for  warehousing  all  the  data, 
information,  and  samples  obtained 
under  every  permit.  Tlie  purpose  of  the 
retention  periods  in  t  280.9  is  to  allow 
MMS  to  inspect  data,  information,  and 
samples  and  decide  which,  if  any,  MMS 
desires  to  obtain.  It  would  be 
unnecessarily  costly  and 
administratively  burdensome  to  have  to 
reproduce  and  ship  these  materials. 
Therefore,  MMS  has  concluded  that  it  is 
less  burdensome  to  the  permittee  and 
MMS,  and  just  as  effective,  to  require 
retention  of  records  for  a  period  of  time 
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to  allow  MMS  the  opportunity  for 
inspection  and  selection  as  needed. 

Comment — Several  commenters 
questioned  the  absence  of  provisions  for 
reimbursement  for  providing  data, 
information,  or  samples  under  these 
rules.  They  pointed  out  that 
reimbursement  is  provided  for  under  30 
CFR  Part  251. 

Response — Reimbursement  for 
providing  data,  information,  or  samples 
was  intentionally  omitted  from  this  rule. 
Section  280.9  does  not  require  the 
submission  of  data,  information,  or 
samples  to  MMS  for  retention.  Under 
this  rule,  the  permittee  must  keep  the 
samples,  data,  and  information  for  a 
spedfied  period  of  time.  During  that 
time,  the  Director  is  authorized  to 
inspect  and  cut  samples  or  copy  data 
and  information.  The  permittee  is  not 
required  to  submit  copies.  It  is  the 
Government's  responsibility  to  cut  the 
samples  or  copy  the  information.  It  is 
also  the  Government's  choice  to  do  so 
itself  or  pay  to  have  it  done  either  by  the 
permittee  or  a  third  party. 

Section  280.10 

Comment — It  was  questioned  whether 
the  regulations  meet  the  needs  and 
concerns  of  environmental  interests. 

Response — ^The  OCS  minerals  mining 
program  has  been  designed  to  provide  a 
frameworic  for  comprehensive 
environmental  protection  during  GftG 
prospecting  and  scientific  research 
activities  and  postlease  operations 
through  requirements  for  site-specific 
and  commodity-specific  evaluations  and 
lease  stipulations  which  include 
appropriate  mitigation  measures. 
Protection  of  the  environment  will  be  a 
high  priority  at  every  stage  of  the 
process  starting  with  the  review  of 
permit  applications  and  plans  under  this 
rule  through  leasing  and  postlease 
operations. 

Comment — ^A  commenter  remarked 
that  the  OCSLA  does  not  provide 
environmental  guidelines  for  marine 
mining. 

Response — Guidelines  for  protecting 
the  environment  come  from  a  wide 
variety  of , other  laws  such  as  the  NEPA. 
Endangered  Species  Act  Marine 
Mammal  Protection  Act,  National 
Historic  Preservation  Act.  and  Clean 
Water  Act.  as  well  as  the  authorities 
and  guidance  found  in  OCSLA.  Although 
some  sections  of  the  OCSLA  are  oil  and 
gas  specific,  provisions  of  other  sections 
are  applicable  to  all  minerals  in  the 
OCS.  "These  provisions  require  that 
activities  be  conducted  in  a  safe  manner 
to  prevent  or  minimize  the  likelihood  of 
occurrences  which  may  cause  damage 
to  the  environment.  They  also  permit 
cancellation  or  suspension  if  there  is  a 


threat  of  serious,  irreparable,  or 
immediate  harm  to  the  marine,  coastal, 
or  human  environment  The  absence  of 
specific  guidelines  provides  flexibility  to 
develop  a  framework  for  environmental 
protection  tailored  to  the  specific 
commodity  and  location  in  the  OCS. 

Comment — Several  commenters 
questioned  MMS's  approach  in 
conducting  environmental  analyses.  One 
commenter  stated  that  the  intent  to 
prepare  a  first  lease-sale  EIS  per 
commodity  is  inadequate.  The 
commenters  suggested  that  NEPA  needs 
should  be  looked  at  on  a  case-by-case 
basis. 

Response — ^The  MMS  is  taking  the 
case-by-case  approach.  The  specific 
requirements  contained  in  the  NEPA 
and  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508) 
dictate  that  environmental  impacts  be 
addressed  on  a  case-by-case  basis.  An 
EIS  is  anticipated  for  the  first  lease  sale 
of  minerals  other  than  oil,  gas,  and 
sulphur  (e.g.,  placers,  phosphates,  and 
heavy  minerals]  in  areas  where 
leaseable  targets  are  identified. 
Additionally,  the  potential 
environmental  impacts  of  all  actions 
authorized  under  the  OCSLA  will  be 
evaluated  during  MMS's  decisionmaking 
process  pursuant  to  the  requirements  of 
NEPA  and  other  Federal  statutes  and 
governing  regulations. 

Co/nTne/it-— Several  commenters 
stated  that  the  rules  were  inadequate  to 
protect  the  environment  and  mitigate 
impacts.  They  were  especially 
concerned  that  activities  should  be 
excluded  in  high-value  habitats. 

Response — The  MMS  does  not  share 
that  view.  It  is  MMS's  responsibilify  to 
evaluate  OCS  development  proposals 
and  associated  environmental  concerns. 
Through  that  evaluation  process,  certain 
areas  of  the  OCS  may  be  found  to  be  of 
such  exceptional  natural  resource  value 
that  the  advantages  of  maintaining  those 
values  outweigh  the  advantages  of 
leasing  the  area.  In  other  areas,  limited 
mineral-related  activify  may  be  allowed 
subject  to  strict  stipulations  designed  to 
avoid  or  minimize  harm  to  the 
environment  In  every  area,  the  potential 
impacts  will  be  evaluated,  and  mineral- 
related  activities  will  l>e  authorized  only 
when  operations  can  be  safely   - 
accomplished  without  unacceptable 
environmental  effects  using  the  best 
available  and  safest  technologies  as 
required  by  section  21(b)  of  the  OCSLA. 

Comment — ^Two  commenters 
recommended  that  MMS  prepare  a 
programmatic  EIS  and  an  EIS  or  EA  for 
the  regulations. 

Response — ^The  MMS  recognizes  the 
potential  for  environmental  impacts  of 
OCS  minerals  activities.  The  MMS  has 


prepared  a  report  "Environmental 
Effects  Overview:  Marine  Mining  in  the 
Outer  Continental  Shelf'  (OCS  Report 
No.  87-0035),  to  provide  the  public  with 
an  eariy  overview  of  the  likely  activities 
and  potential  impacts  on  the 
environment  resulting  from  OCS  mineral 
activities.  Detailed  coverage  of  potential 
environmental  issues  is  not  practicable 
now  since  many  uncertainties  remain  at 
this  eariy  stage  with  respect  to  the 
nature,  magnitude,  location,  and  rate  of 
future  mining.  However,  sufficient 
environmental  safeguards  have  been 
included  in  this  rule  to  ensure  that 
environmental  evaluations  will  be 
conducted  prior  to  issuance  of  a  permit 

Comment — One  parfy  recommended 
that  environmental  baseline  data  be 
required  for  permits  on  a  case-by-case 
basis. 

Response— The  environmental  data 
and  information  needed  for  a  permit 
application  and  proposed  plan  will  be 
required  on  a  case-by-case  basis.  Much 
baseline  data  has  been,  and  continues  to 
be,  developed  by  MMS's  ESP.  It  is 
expected  that  OCS  mineral  activities 
will  be  similar  in  character  to  onshore 
mineral  activities  in  the  sense  that 
enormous  areas  will  be  looked  at  for 
each  discovery  that  is  made  and  that  not 
all  discovered  deposits  %vill  be 
developed  for  production.  Additional 
environmental  studies  are  expected  to 
be  conducted  in  those  areas  where  data 
and  information  are  sparse  or  the 
potential  for  adverse  impact  is  great. 
Nonimpacting  activities,  such  as 
acoustic  subbottom  profiling  over  vast 
areas,  will  not  be  subject  to  the  same 
environmental  evaluation  requirements 
that  are  required  of  activities  such  as 
dredging  tons  of  seabed  material  for 
testing.  The  review  and  evaluation  of  a 
plan  to  dredge  tons  of  seabed  material 
will  likely  include  the  development  of  an 
EA  which  could  reveal  the  need  for 
additional  environmental  baseline  data. 
In  that  situation,  the  collection  of  data 
could  be  required  of  the  permittee  as 
part  of  its  environmental  monitoring 
plan  S  280.e(a)(8). 

Comment — ^A  commenter  suggested 
that  biological  surveys  are  needed  if 
surface  disruption  is  proposed. 

Response — Where  prospecting  or 
scientific  research  is  expected  to  cause 
significant  surface  disruption,  biological 
surveys  may  be  required. 

Comment — One  commenter  drew  a 
parallel  to  the  requirements  of  the 
DSHMRA.  which  calls  for  an  EIS  for 
each  exploration  license  and  each 
commercial  recovery  permit  and 
recommended  that  MMS  prepare  an  EIS 
for  each  permit 
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Response— T^  DSHMRA  does  not 
require  an  EIS  or  a  permit  for  activities 
similar  to  those  conducted  pursuant  to 
this  rale.  Qtizens  of  the  United  States 
are  fne  to  prospect  for  manganese 
nodules  beyond  the  limits  of  national 
Jurisdiction  virtually  anywhere  in  the 
world  without  evaluating  the  impact  of 
their  activities  on  the  environment  or 
obtaining  a  permit  or  license.  When 
activity  begins  to  concentrate  in  a 
specific  area,  an  application  for  an 
exploration  license  is  required.  The 
review  and  approval  or  disapproval  of 
the  application  for  an  exploration 
license  must  comply  with  the 
requirements  of  NEPA. 

Comment— A.  commenter  suggested 
that  activity  should  be  allowed  only 
where  production  is  imminent  and  defer 
activity  elsewhere. 

Response — A  mineral  deposit  must  be 
discovered  and  delineated  before 
decision  regarding  production  can  be 
considered.  Thus,  there  must  be  a  way 
for  industry  and  Government  to  obtain 
the  data  and  information  on  which  to 
determine  interest  and  potential  for 
discovery.  Prospecting  is  one  such 
mechanism.  The  MMS  intends  to  offer 
areas  for  leasing  based  on  indications  of 
industry  interest,  potential  for  discovery 
and  ultimate  recovery  of  minerals,  and 
consideration  of  environmental 
consequences.  Prospecting  permits 
allow  industry  to  do  a  limited  level  of 
work  to  find  areas  of  promise.  Based  on 
data  and  information  obtained  through 
prospecting  and  other  available 
information,  including  environmental 
data.  MMS  may  offer  likely  areas  for 
lease  or  withhold  environmentally 
sensitive  areas  from  leasing. 

Comment — Another  commenter  drew 
a  parallel  to  the  requirements  of  the 
DSHMRA  which  calls  for  NOAA  to 
continue  research  into  the  effects  of 
mining  deep  seabed  manganese  nodules 
by  recommending  that  MMS  implement 
a  similar  program  for  OCS  marine 
mining. 

Response— The  NOAA  program  is 
directed  toward  identifying 
environmental  effects  associated  with 
the  future  use  of  one  technology, 
hydraulic  mining,  involving  one  mineral 
commodity,  manganese  nodules.  Even 
thou^  DSHMRA  covers  all  deep-sea 
areas  outside  the  limits  of  U.S. 
jurisdiction.  NOAA's  research  has  been 
focused  on  the  environmental 
characteristics  of  a  single  area.  The 
MMS  OCS  minerals  program  is  much 
more  comprehensive.  The  OCS  Report 
87-0035  describes  14  types  of  mining 
systems  which  could  be  utilized  in  10 
types  of  mineral  deposits  in  a  variety  of 
marine  environmental  settings 
throughout  the  entire  OCS. 


Combinations  of  technology,  deposit 
type,  and  environmental  setting  could  be 
endliMS.  and  some  hypothetical 
combinations  may  never  be 
encountered.  This  raises  questions 
whether  a  meaningful  assessment  of  all 
potential  aspects  of  OCS  minerals 
mining  could  be  conducted  at  this  time. 
Efforts  to  conduct  such  an  assessment 
would  consume  resources  that  should  be 
focused  on  relevant  combinations  as 
they  emerge  and/or  are  proposed  for 

use. 

Additional  independent  assessments 
of  expected  effects  of  OCS  mining  were 
made  available  in  an  analysis  by  the 
Office  of  Technology  Assessment 
(OTA).  The  OTA  1987  report.  "Marine 
Minerair  Exploring  the  Nation's  New 
Ocean  Frontier,"  concluded  that  surface 
and  midwater  effects  should  be  minimal 
if  appropriate  precautions  are  taken. 
Effects  on  bottom  organisms  were 
judged  in  the  OTA  report  to  be  the  most 
pronounced.  Extinctions,  which  are  the 
severest  form  of  impact,  sublethal 
effects,  and  recovery  rate  were  deemed 
to  need  continued  study.  The  report 
indicated  that  these  needs  were 
particularly  strong  in  the  deep  sea 
where  the  environments  and  identities 
of  the  organisms  and  their  life  histories 
are  generally  unknown. 

The  NOAA-sponsored  research 
already  directed  at  the  deep  sea  is 
expected  to  be  at  least  partially 
transferable  to  the  deeper  portions  of 
the  OCS.  In  addition,  the  environmental 
baseline  data  acquired  on  much  of  the 
OCS  under  MMS's  ESP  are  applicable  to 
OCS  mining  activities. 

The  MMS  believes  that  the  efforts  of 
its  ESP  can  be  focused  on  new  issues  as 
they  are  identified  during  the  course  of 
evaluating  a  discovery,  and  the  mining 
practices  and  technology  that  would  be 
used  to  bring  OCS  mineral  deposits  into 
production. 

Cojninent— Several  commenters 
disagreed  with  the  statement  in  the 
preamble  to  the  proposed  rule  that 
offshore  mining  could  be  advantageous 
over  onshore  mining  because  of  costs 
arising  from  strong  environmental 
constraints  onshore.  These  commenters 
asserted  that  MMS  showed  a  lack  of 
sensitivity  to  the  environmental 
vulnerabiUty  of  offshore  areas. 

Aesponss— The  statement  was 
misinterpreted.  The  MMS  is  not 
insensitive  to  the  vulnerability  of 
offshore  environments.  The  MMS  is  fiilly 
aware  of  its  responsibility  to  protect  the 
environment  and  of  the  special 
environmental  values  of  marine  and 
near-shore  areas.  The  statement  was 
meant  to  point  out  that  under  certain 
circumstances  for  certain  commodities, 
the  specific  economic  consideration  and 


the  costs  of  mitigation  and 
environmental  compliance  could 
balance  in  favor  of  die  development  of 
an  OCS  mineral  deposit  over  a  similar 
onshore  mineral  dc^meit. 

Comment — Several  commenters 
remarked  that  the  regulations  should 
indicate  that  the  National  Pollution 
Discharge  Elimination  System  (NPOES) 
is  applicable  to  discharges  from  vessels. 

Response— Tiie  fact  that  NPDES 
permits  are  applicable  to  discharges 
from  vessels  does  not  make  it  necessary 
or  appropriate  to  include  references  in 
this  rule  to  the  NPDES  permit  or  other 
requirements  of  any  Federal  Agencies 
other  than  MMS  which  are  applicable  to 
OCS  activities  governed  by  this  rule.  It 
is  the  permittee's  responsibility  to  be 
aware  of  and  to  obtain  all  the  necessary 
approvals  and  permits  for  operations  in 
tiieOCS. 

Comment — Commenters  stated  that 
the  rules  are  not  specific  enough  in  only 
requiring  monitoring  when  the  potential 
for  impacts  has  been  identified 

Response — Under  this  rule,  the  need 
for  monitoring  will  be  based  on  the 
amount  of  data  and  information 
available  for  the  specific  area,  the 
sensitivity  of  the  environment  to  the 
activities  being  proposed,  and  the 
technology  to  be  used. 

Comment — Several  commenters 
disagreed  with  the  listing  in  proposed 
{  280.10  as  to  which  activities  did  or  did 
not  have  the  potential  for  significant 
impact.  Some  commenters  suggested 
that  it  gave  the  Secretary  too  much 
discretion  as  to  when  to  do  an  EA. 
Numerous  commenters  questioned  the 
levels  of  activity  used  as  thresholds  for 
EA's  in  proposed  S  280.10(b). 

Response— Vndet  this  rule,  each 
proposed  activity  and  its  potential  for 
adverse  impacts  on  the  enviroiunent  will 
be  evaluated  on  a  case-by-case  basis. 
Section  280.10  has  been  rewritten  to 
include  activities  which  normally 
receive  a  categorical  exclusion  review  to 
determine  if  a  more  detailed 
environmental  analysis  is  required. 

Co/nme/J/— Several  commenters  made 
specific  requests  that  certain  activities 
trigger  the  preparation  of  an  EA. 
Multiple-use  conflicts  and  nonexplosive 
seismic  work  during  intensive 
commercial  fishing  seasoiu  were  two  of 
the  specifically  recommended  triggers. 
Response — As  previously  indicated, 
each  proposed  activity  and  its  potential 
for  impacting  the  environment  will  be 
evaluated  on  a  case-by-case  basis. 
Potential  conflict  with  other  uses  of  the 
area  is  one  of  the  factors  that  will  be 
considered  during  the  evaluation  of 
environmental  impacts. 


Comment — Several  commenters 
objected  to  the  inclusion  of  proposed 
S  280.10(a)(ll)  that  gave  the  Secretary 
the  ability  to  add  to  the  list  of  activities 
that  pose  little  or  no  environmental 
effect. 

Response — The  list  of  activities 
contained  in  §  280.10  includes  activities 
which  will  be  subject  to  a  categorical 
exclusion  review.  The  potential  of  each 
activity  for  adverse  effect  will  be 
evaluated  on  a  case-by-case  basis. 

Comment — A  number  of  States 
suggested  that  research  activities  be 
treated  differently  from  prospecting  for 
purposes  of  findings  of  no  significant 
impact  under  S  280.10. 

Response — Section  S  280.10  has  been 
rewritten  to  include  a  listing  of  activities 
which  will  normally  receive  a 
categorical  exclusion  review  to 
determine  if  a  more  detailed 
environmental  analysis  is  required.  The 
need  for  any  environmental  evaluation 
will  depend  on  the  nature  of  the 
activities  to  be  conducted  and  not  the 
purpose  for  those  activities.  The  impact 
of  a  specific  activity  on  the  environment 
is  the  same  no  matter  who  conducts  the 
activity  or  for  what  purpose  the  activity 
is  conducted. 

Comment — One  commenter  requested 
an  explanation  of  the  type  of  water  and 
biotic  sampling  envisioned  in  proposed 
{  280.10(a)(4). 

Response — ^The  types  of  sampling 
envisioned  in  $  280.10(d)  (proposed 
S  280.10(a)(4))  are  those  typically 
conducted  by  oceanographers.  Water 
samples  are  commonly  taken  by  means 
of  clusters  of  bottles  (e.g.,  rosettes  of  30- 
liter  Niskin  bottles)  arranged  so  that 
each  bottie  samples  the  water  at  a 
different  depth.  The  water  is  examined 
for  nutrients,  suspended  particulate 
matter,  and  other  constituents.  Biotic 
sampling  commonly  involves  a  0.25  m  * 
box-corer  which  is  designed  to  recover 
all  of  the  benthic  fauna  in  a  small 
portion  of  the  seafloor  for  subsequent 
analysis.  Sampling  techniques  such  as 
these  are  described  in  standard 
oceanographic  references. 

Section  280.11 

Comment — ^Nine  commenters 
objected,  in  general,  to  what  they  saw 
as  too  limited  a  role  for  States  under  the 
proposed  rules.  Several  commenters 
traced  their  objections  to  inadequacies 
indieOCSLA. 

Response — States  are  permitted  and 
encouraged  to  participate  fully  in  this 
program  pursuant  to  tiiese  regulations 
and  the  OCSLA.  Additional  mechanisms 
have  been  established  for  consultation 
and  coordination  of  activities  with 
adjacent  States.  Consultation  and 
coordination  with  States  concerning 


prospecting  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur  have  primarily  been 
accomplished  through  joint  State/ 
Federal  task  forces  established  by  MMS 
and  the  Governors  of  adjacent  States.  A 
cooperative  arrangement  with  Alaska 
and  five  such  task  forces  are  actively 
involved  in  the  program  at  this  time.  It 
should  be  noted  that  under  DSHMRA 
and  legislation  presently  under 
consideration  by  the  Congress,  States 
have  no  role  during  the  prospecting 
phase.  The  DSHMRA  has  no  provision 
for  a  permit  or  an  evaluation  of  the 
environmental  impacts  of  activities 
governed  by  this  rule  and  OCSLA. 
Under  DSHMRA,  citizens  of  the  United 
States  are  itee  to  conduct  prospecting 
activities  without  evaluating  the  impact 
of  their  activities  on  the  environment  or 
obtaining  a  permit  or  Ucense. 

Comment — One  commenter 
recommended  the  need  for  a  more 
efficient  State/Federal  consultation 
process  than  proposed,  including  joint 
management  of  deposits  straddling  the 
State/Federal  boundary.  Another 
commenter  suggested  estabUshment  of  a 
buffer  zone  to  allow  work  begun  by  a 
State  in  State  waters  to  continue  into 
Federal  waters  without  a  permit  in  order 
to  best  understand  the  deposit  being 
evaluated.  Also,  a  commenter  suggested 
that  at  a  minimum.  States  should  not  be 
required  to  do  an  EA  unless  it  is 
required  under  their  own  rules. 

Response — To  address  management 
of  a  mineral  deposit  which  straddles  the 
boundary  between  Federal  and  State 
jurisdiction,  the  DOI  expects  to  develop 
agreements  with  the  adjacent  State 
when  joint  management  is  necessary  or 
desirable.  These  agreements  would 
assure  coordination  and  cooperation 
between  MMS,  agencies  of  the  adjacent 
State,  and  State  and  Federal  lessees  in 
order  to  maximize  efficiency,  reduce 
regulatory  burden,  and  obtain  the  most 
equitable  return  to  all  parties.  When  a 
mineral  deposit  straddles  the  State/ 
Federal  boundary,  the  lessees  of 
adjoining  Federal  and  State  leases 
typically  will  negotiate  an  agreement  to 
cover  such  actions  as  applying  for  a 
mining  unit  that  embraces  Federal  and 
State  leases.  The  idea  of  a  buffer  zone, 
where  Federal  permits  or  other 
authorizations  and  environmental 
documentation  are  not  required,  was  not 
adopted.  The  location  of  the 
jurisdictional  boundary  with  respect  to  a 
mining  activity  will  not  alter  the 
environmental  consequences  of  that 
activity.  A  lessee  or  permittee  of  a  State 
may  apply  for  a  permit  under  this  rule  or 
ask  K^S  to  offer  the  lands  for  lease. 
States  conducting  scientific  research  in 
the  OCS  are  subject  to  the  same 
requirements  as  other  researchers  and 


will  need  to  get  a  permit  or  self-certify, 
as  appropriate.  Activities  to  be 
conducted  in  Federal  waters  will  be 
subject  to  the  appropriate  level  of 
environmental  analysis  and 
documentation. 

Comment — Seven  commenters  opined 
that  permits  should  be  subject  to 
consistency  concurrence  under  the 
CZMA. 

Response — ^The  extent  to  which 
activities  allowed  under  prospecting 
permits  are  subject  to  consistency 
review  is  determined  by  the  CZMA. 
This  rule  does  not  need  to  address  that 
issue. 

Comment — Several  comments  were 
received  as  to  the  specifics  of  §  280.11. 
Numerous  commenters  objected  to  the 
30-day  notification  in  S  280.11(a)  to  a 
Governor  of  an  adjacent  State  of  the 
application  for  a  permit.  All  comments 
received  stated  that  the  time  was  too 
short  for  adequate  State  review. 
Suggested  timefiames  ranged  fixim  45  to 
90  days. 

Response — ^Under  the  final  rule,  MMS 
will  notify  the  Governor  of  an  adjacent 
State  immediately  upon  the  submission 
with  a  copy  of  an  application  for 
approval  of  a  permit  and  a  plan.  Section 
280.5(e)  requires  the  Director  to  take 
action  on  an  application  within  30  days 
following  its  submission. 

The  MMS  believes  that  immediate 
State  notification  is  reasonable.  Section 
280.11(b)  permits  the  Director  to  grant  a 
Governor  a  specified  period  of  time  for 
review  and  comment  in  instances  where 
an  EA  is  to  be  prepared.  Under 
§  280.11(b),  MMS  will  set  deadlines  on  a 
case-by-case  basis,  taking  into 
consideration  the  specific  circumstances 
of  the  proposed  activities. 

Comment — One  commenter  requested 
that  a  copy  of  the  plan,  as  well  as  the 
application,  be  provided  to  the  adjacent 
State  Governor  under  {  280.11(a). 

Response — ^The  Governor  of  an 
adjacent  State(s)  will  be  provided 
copies  of  both  the  application  and  plan 
subject  to  the  requirement  for  the 
protection  of  proprietary  data  and 
information. 

Comment — One  commenter  requested 
that  cities  and  counties  adjacent  to 
proposed  activities  receive  notice  of 
permit  applications.  Another  commenter 
suggested  that  all  interested  parties  be 
allowed  to  comment  on  permit 
appUcations. 

Response — ^The  nonproprietary 
portions  of  an  application  for  a  permit 
will  be  placed  in  the  MMS's  Public 
Inquiries  room  in  the  Regional  Director'! 
office.  As  previously  noted,  States  are 
provided  copies  of  the  application  and 
plan.  Hie  30-day  timeframe  for  MMS 
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approval  action  under  9  280.5(e)  does 
not  anticipate  time  for  receipt  of 
comments  unless  an  EA  is  to  be 
prepared.  In  such  instances.  States  will 
be  provided  a  specified  period  of  time 
for  review  and  comment.  As 
subdivisions  of  a  State,  cities  and 
counties  can  comment  through  the 
Governor  as  time  and  State  procedures 
permit. 

Comment — Several  States  commented 
that  States  should  have  an  opportunity 
for  review  and  comment  on  all  permit 
applications  and  not  just  those  requiring 
the  preparation  of  an  EA. 

Response — Under  this  rule,  States  are 
notified  with  copies  of  all  applications 
and  plans.  However,  provision  is  not 
made  for  review  and  comment  unless  an 
EA  is  to  be  prepared.  In  instances  where 
an  EA  is  to  be  prepared,  the  Governor 
will  be  given  a  specific  time  for  review 
and  comment.  Most  of  the  prospecting 
activities  that  will  be  described  in  a 
plan  are  activities  which  will  have  a  de 
minimus  impact  upon  the  environment 
and  no  effect  within  an  adjacent  States* 
coastal  zone.  Under  DSHMRA  and 
legislation  presently  imder 
consideration  in  Congress,  citizens  of 
the  United  States  are  or  would  be  free  to 
conduct  prospecting  activities  without 
evaluating  the  impact  of  those  activities 
on  the  environment  or  obtaining  a 
permit  or  license.  Adjacent  States  have 
no  role  in  that  situation.  Under  this  rule, 
in  those  instances  where  MMS's 
environmental  review  of  the  proposed 
prospecting  plan  indicates  that  the 
impact  of  those  proposed  activities 
needs  more  extensive  evaluation 
pursuant  to  the  processes  and 
procedures  prescribed  in  NEPA,  those 
procedures  would  be  initiated  and 
participation  of  the  adjacent  States 
invited  through  the  NEPA  procedures. 

Comment— One  commenter 
recommended  that  a  mechanism  be  set 
up  to  deal  with  situations  when  MMS 
and  a  State  disagree  on  whether  an  EA 
should  be  prepared. 

Response — This  recommendation  was 
not  adopted  It  is  the  MMS's 
responsibility  to  determine  the  need  for 
environmental  analysis  and 
documentation  under  NEPA.  The  State/ 
Federal  task  force  system  affords  an 
adjacent  State  a  mechanism  for  input, 
but  in  the  final  analysis,  it  is  MMS's 
responsibility  to  determine  the  need  for 
environmental  evaluation  and  to 
prepare  the  dppropriate  environmental 
documentanon. 

Comment — One  commenter  suggested 
that  Federal  Agencies  also  be  allowed 
to  review  and  comment  under 
S  280.11(b). 

Response — Section  280.11(c)  provides 
for  MMS  notice  of  all  permit 


applications  to  Federal  Agencies,  as 
appropriate.  When  another  Agency  has 
jurisdiction  over  some  aspect  of  the 
proposed  prospecting  activity,  such  as 
EPA's  or  the  U.S.  Army  Corps  of 
Engineers'  responsibility  for  approval  of 
discharge  permits,  then  its  own  laws 
and  regulatioiu  would  apply,  regardless 
of  what  is  provided  in  these  rules. 

Section  280.12 

Comment — Seven  commenters 
expressed  views  concerning  the 
protection  of  proprietary  data  and 
information  in  S  280.12.  Some 
questioned  the  justiflcation  for 
withholding  the  release  of  data  and 
information  in  the  possession  of  MMS; 
while  others  stated  that  it  is  unfair  to 
release  information  which  could  benefit 
a  competitor  in  a  lease  sale.  On  the  side 
of  releasing  the  information,  one 
example  was  cited  where  results  of 
federally  funded  research  had  prompted 
commercial  development.  The 
commenters  asserted  that  such 
information  should  be  available  to  the 
pubhc. 

In  addition  to  comments  on  the 
general  concept  of  protecting  data  and 
information,  several  commenters 
objected  to  the  speciHc  length  of  the 
protection.  Several  expressed  the 
opinion  that  20  years  was  too  long. 
Others  expressed  concern  that  6  months 
after  a  lease  sale  was  too  soon  to 
exhaust  legal  challenges  and,  also,  that 
releasing  data  and  information  after  a 
tract  was  leased  was  imfair,  because 
that  information  would  be  applicable  to 
adjacent  tracts. 

Another  commenter  expressed  the 
concern  that  releasing  proprietary  data 
and  information  6  months  after  a  lease 
sale  is  unreasonable  because  it  would 
result  in  the  exposure  of  exploration  and 
development  techniques. 

One  commenter  was  against 
protection  of  information  for  20  years, 
but  suggested  that  if  data  and 
information  were  to  be  kept  proprietary, 
then  hydrothermal  vents  should  be 
announced  immediately. 

Response — ^The  OCSLA  enables  the 
Secretary  to  obtain  privileged  or 
proprietary  data.  Geological  and 
geophysical  data  and  information 
submitted  by  a  lessee  or  permittee  will 
only  be  available  to  the  public  subject  to 
the  limitations  of  the  Freedom  of 
Information  Act  and  the  OCSLA.  The 
final  rule  establishes  a  SO-year  period  of 
protection  for  geophysical  data  and  a 
25-year  period  of  protection  for  all  other 
G&G  data,  information,  and  samples. 
These  periods  of  protection  are  the  same 
as  the  periods  of  protection  for 
geophysical  data  and  information 
provided  in  i  251.14  as  revised  February 


16. 1988  (53  FR  4380).  The  proposed 
provision  for  the  release  of  data  and 
information  6  months  after  issuance  of  a 
lease  has  been  deleted  from  the  final 
rule.  This  action  is  being  taken  to  permit 
further  consideration  of  the  need  to 
protect  data  and  information  relating  to 
minerals  other  than  oil.  gas.  and  sulphur. 
The  period  of  protection  provided  in  the 
final  rule  for  geological  data  and 
information  is  25  years.  This  is  longer 
than  the  period  of  protection  provided  in 
30  CFR  251.14-l(c)(2).  It  is  believed  that 
this  longer  period  of  protection  for 
geological  data  and  information  is 
warranted  by  the  nature  of  minerals 
other  than  oil.  gas,  and  sulphur  and  the 
relative  importance  of  geological  data 
and  information  during  the  early  stages 
of  exploration  for  such  minerals. 

With  regard  to  the  comment 
concerning  data  and  information  from 
federally  funded  research,  these  rules  do 
not  prevent  the  party  funding 
exploration  activities  fit)m  providing  for 
early  release  of  the  data  and 
information  obtained  by  these  activities. 
Where  the  Federal  Government  funds 
research,  the  funding  Agency 
determines  the  circumstances  (such  as 
national  security)  which  permit  or 
prevent  release  of  the  data  and 
information  developed  by  the  activity. 

The  MMS  has  not  provided  any 
exception  to  the  protection  provided  for 
proprietary  data  and  information  to 
allow  for  the  announcement  of  a 
hydrothermal  vent.  The  MMS  believes 
that  the  development  of  offshore 
resources  will  be  best  served  by 
protecting  this  prelease  information  as 
proprietary. 

Section  280.13 

Comment — One  commenter  suggested 
that  S  280.13  be  revised  to  provide 
States  with  a  summary  of  data  and 
information  rather  than  showing  them 
the  actual  proprietary  data  and 
information.  "The  commenter  further 
suggested  that  language  describing  the 
summary  could  be  found  in  the  OCSLA. 

Response — The  commenter  appears  to 
be  referring  to  section  26  of  the  OCSLA 
which  requires  the  issuance  of  oil  and 
gas  summary  reports.  The  MMS  agrees 
that  nonproprietary  summaries  would 
be  usefid  documents.  However,  issuing  a 
summary  of  nonproprietary  information 
would  be  in  addition  to.  not  instead  of. 
the  sharing  of  data  and  information 
under  1 250.13.  The  MMS  can  issue  such 
a  report  under  the  final  rule. 

Comment — One  commenter  noted  that 
some  States  will  not  be  able  to  sign  the 
confidentiaUty  agreement  required  in 
9  280.13(b)  and.  as  a  result,  will  not  be 
able  to  view  proprietary  data  and 
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information.  The  commenters  suggested 
that  nonproprietary  sununaries  of  the 
information  be  prepared  and  that  these 
summaries  be  shared  with  the  States. 

Response — ^The  problem  noted  by  the 
commenter  has  been  recognized. 
Consultations  and  other  work  with  the 
States  will  be  designed  to  provide 
coordination  based  on  nonproprietary 
information  in  cases  where  a  State  has 
not  signed  an  agreement  to  protect  the 
confidentiality  of  data  and  information. 

Comment—One  commenter  stated 
that  there  was  no  justification  for  the 
provision  in  proposed  9  280.13(b)(2) 
which  requires  the  State  and  Federal 
Governments  to  waive  sovereign 
immunity  and  the  defense  that  the 
employee  was  acting  outside  the  scope 
of  the  person's  employment. 

Response — Section  19(e)  of  the 
OCSLA,  which  concerns  coordination 
and  consultation  with  affected  States 
and  local  governments,  applies  to  all 
minerals.  This  section  authorizes  the 
Secretary  to  share  information  with 
States  in  accordance  with  specific 
limitations  contained  in  section  28  of 
that  Act.  Section  26(e)  specifically 
requires  any  State  to  waive  the  defense 
of  sovereign  immunity  and  the  defense 
that  an  employee  who  releases 
information  was  acting  outside  of  the 
person's  employment.  This  waiver  is, 
therefore,  included  as  a  requirement  in 
9  280.13. 

Sections  280.14  and  ^0.15 

Proposed  9  280.14.  Suspension,  was 
separated  into  two  sections  in  the  final 
rule.  Proposed  9  280.14(a)  became 
9  280.14  and  proposed  9  280.14(b) 
became  9  280.15. 

Comment — One  commenter  agreed 
with  the  provision  concerning 
suspensions  in  9  280.14  but  suggested 
that  "threat  of  serious,  irreparable,  or 
immediate  harm"  be  defined. 

Response — These  terms  are  used  in 
the  OCSLA.  The  concept  of  a  threat  of 
serious,  irreparable,  or  immediate  harm 
is  one  which  is  generally  understood  by 
MMS  and  potential  permittees.  To  try  to 
create  a  more  specific  definition  of  the 
criteria  could  uimecessarily  limit  the 
authority  of  MMS  to  respond  to  a 
special  set  of  circumstances. 

Comment — One  commenter  suggested 
that  provision  for  suspensions  or 
cancellations  in  proposed  9  280.14  be 
mandatory  on  MMS. 

Response — The  recommendation  was 
not  adopted.  It  is  necessary  for  the 
Director  to  retain  discretion  to 
determine  on  a  case-by-case  basis 
whether  a  suspension,  temporary 
prohibition,  permit  cancellation,  civil 
penalty,  or  other  action  is  apprc^riate. 
There  could  be  cases  where  a 


suspension  or  a  cancellation  may  not  be 
in  the  national  interest,  even  though  that 
action  may  be  an  option  available  to  the 
Director.  "The  Director  has  diverse 
responsibilities  derived  ham  law, 
Executive  Orders,  and  internal 
directives.  The  balanced  exercise  of 
these  responsibilities  will  dictate  the 
appropriate  action  to  be  taken  in  a  given 
case. 

Comment — ^Two  commenters 
suggested  that  criteria  be  established  to 
govern  when  a  permit  could  be 
disapproved  under  §  280.3  or  cancelled 
under  proposed  §  280.14  (final  9  280.15). 
One  of  the  commenters  noted  that  the 
proposed  rule  required  that  reasons  be 
given  for  cancellation  but  gave  no 
guidance  as  to  criteria. 

Response — These  comments  were  not 
adopted.  By  not  establishing  specific 
criteria,  DOI  retains  the  necessary 
flexibility  to  manage  the  resources  of 
the  OCS.  The  MMS  believes  that  from 
time-to-time  there  will  be  reasons  why  a 
permit  should  be  cancelled  or  an 
application  denied.  All  of  these  reasons 
cannot  be  defined  at  this  time.  Permits 
are  obtained  without  cost  and  can  be 
terminated  by  either  party  pivsuant  to 
9  280.15  (proposed  9  280.14(b)),  although 
MMS  must  have  a  reason  for 
cancellation  and  must  provide  that 
reason  to  the  permittee. 

Comment—One  commenter  suggested 
that  the  criteria  for  issuing  a  suspension 
under  proposed  9  280.14  be  expanded  to 
include  a  threat  of  serious,  irreparable, 
or  immediate  harm  or  damage  to 
important  uses  of  the  environment,  such 
as  commercial  fishing  and  subsistence 
hunting  and  fishing  activities. 

Response — The  final  rule  provides  for 
suspensions  or  temporary  prohibitions 
to  prevent  harm  to  other  uses  of  the 
OCS.  The  criteria  concerning  harm  or 
damage  to  life  will  apply  to  threats  of 
harm  or  damage  to  fish  or  animals.  In 
addition,  9  280.7(a)(7)  requires  that  the 
permittee's  activities  not  create 
conditions  which  will  i>ose  an 
unreasonable  risk  of  interference  «vith. 
or  serious,  irreparable,  or  immediate 
harm  to  other  uses  of  the  area.  Since 
9  280.14  allows  the  Director  to  suspend 
or  temporarily  prohibit  the  conduct  of 
activities  when  there  is  a  failure  to 
comply  with  a  provision  of  the  Act, 
other  applicable  law,  the  permit  or 
provisions  of  these  or  other  applicable 
regulations,  a  suspension  could  be 
issued  when  the  activities  pose  an 
unreasonable  risk  of  interference  with, 
or  serious,  irreparable  harm  to,  other 
uses  of  the  area. 

Comment — One  commenter  suggested 
that  a  15-day  period  be  provided  prior  to 
a  suspension  to  allow  the  permittee 
recourse  through  a  hearing  process  or 


other  related  method.  Another 
commenter  suggested  that  States  be 
allowed  to  review  and  comment  prior  to 
a  suspension. 

Response — Section  280.14  provides 
that  a  suspension  will  be  issued  when 
there  is  "*  *  *  a  threat  of  serious, 
irreparable,  or  immediate  harm  or 
damage  *  *  *."  Under  these  conditions, 
a  delay  for  a  hearing  or  for  a  State  to 
review  and  comment  does  not  appear  to 
be  appropriate.  Prior  to  issuing  a 
suspension  or  directing  a  temporary 
prohibition,  the  Director  will  review  the 
available  information  and,  if  it  is 
considered  to  be  necessary,  request 
additional  information  from  the 
permittee,  the  researcher,  the  State,  or 
other  parties,  as  appropriate.  A 
suspension  may  be  issued  while  needed 
information  is  acquired  or  developed.  In 
addition,  a  permittee  or  researcher  can 
appeal  a  suspension  or  temporary 
prohibition  as  provided  for  in  9  280.16; 
however,  the  suspension  would  be  in 
effect  during  the  appeal 

Section  280.16 

No  comments  were  received 
concerning  9  280.16,  Remedies  and 
penalties  (proposed  9  280.15,  Remedies), 
which  has  been  retitled  to  better  reflect 
the  content. 

Section  280.17 

Comment — One  commenter  requested 
that  notices  of  cancellation  pursuant  to 
proposed  9  280.14(b)  (final  9  280.15)  be 
included  as  appealable  under  proposed 
9  280.16,  Appeals  (final  9  280.17). 

Response — ^Notices  of  cancellation 
under  9  280.15,  like  all  actions  of  an 
MMS  official,  are  appealable.  However, 
it  is  uimecessary  to  change  the  language 
of  9  280.17  (proposed  9  280.16). 
Cancellation  notices  are  included  in  the 
phrase,  "[ojrders  or  decisions  issued 
under  the  regulations  in  this 
part  *  *  *." 

General  Comments 

Comment— The  Federal  Register 
Notice  of  March  26. 1987,  invited 
interested  parties  to  respond  to  several 
questions  on  incentives.  A  number  of 
commenters  stated  that  incentives 
should  be  provided  because  of  the  great 
cost,  the  technological  lead  times,  and 
other  difficulties  involved  in  developing 
OCS  mineral  deposits.  They  anticipated 
that  even  the  initial  investigations  and 
efforts  will  be  very  costly  for  most 
minerals.  As  a  result,  commenters  made 
suggestions  that  incentives  be  provided, 
such  as  crediting  prospecting  and 
development  expenses  against  bonus, 
rent,  or  royalty  payments.  It  was 
suggested  that  leases  should  be  free  to 
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the  lessee  until  economic  commercial 
production  is  demonstrated. 
Commenters  further  suggested  that 
incentive  programs  should  vary 
depending  upon  the  commodity, 
location,  facility,  and  quantity: 
environmental  difficulties;  and  other 
appropriate  considerations. 

Response — ^The  incentives  suggested 
are  more  appropriately  considered  at 
the  leasing  stage:  therefore,  they  are  not 
included  as  part  of  these  regulations. 

Comment — Several  commenters  asked 
if  the  States  will  receive  any  revenues 
under  these  regulations. 

Response — These  regulations  do  not 
provide  any  revenues:  thus.  State 
governments  will  receive  no  revenues 
pursuant  to  these  rules. 

Comment — A  number  of  comments 
were  received  concerning  the  need  for 
bonding. 

Response — ^This  rule  incorporates  no 
bonding  requirements.  However, 
permittees  who  propose  to  drill  deep 
test  holes  may  be  required  to  meet 
bonding  requirements  similar  to  the 
bonding  requirements  contained  in  30 
CFR  251.6-4. 

Comment — A  comment  was  received 
as  to  whether  MMS  will  educate  the 
public  on  offshore  mining. 

Response — Consideration  is  being 
given  to  the  development  of  a  public 
information  program  on  minerals 
prospecting  and  mining  in  the  OCS. 

Authors 

Andrew  Bailey.  Charles  Ham.  John 
Mirabella,  Jane  Roberts,  and  William 
Wolf  of  MMS:  Ransom  Read  of  BOM: 
and  Ronald  Smith  and  Donal  Ziehl  of 
BLM:  John  Padan  of  NOAA,  Department 
of  Commerce;  and  Joseph  Wilson  of  the 
U.S.  Army  Corps  of  Engineers. 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore,  an 
EIS  is  not  required. 

The  DOI  has  also  determined  that  the 
document  is  not  a  major  rule  under 
Executive  Order  12291  because  the 
annual  economic  effect  is  less  than  $100 
million.  The  overall  effect  is  expected  to 
be  approximately  $58,000  per  year.  The 
cost  to  the  permittees  is  estimated  at 
just  over  $19,000  based  on  nine  permits 
per  year.  The  cost  to  the  Government  is 
estimated  at  just  over  $39,000  per  year. 

The  DOI  also  certifies  that  the  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  as  the  entities  that 
engage  in  offshore  activities  are  not 
considered  small  due  to  the  technical 
complexity  and  Hnancial  resources 


needed  to  conduct  activities  under  these 
rules. 

The  information  collection  

requirements  contained  in  30  CFR  Part 
280  have  been  approved  by  the  OMB 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1010-0072. 

List  of  Subjects 

30  CFR  Part  251 

Continental  shelf.  Freedom  of 
information.  Oil  and  gas  exploration. 
Public  lands/mineral  resources. 
Reporting  and  recordkeeping 
requirements,  Research. 

30CFRPart280 

Administrative  practice  and 
procedure.  Bonds,  Continental  shelf, 
Environmental  protection.  Mines.  Public 
lands/mineral  resources,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  20. 198& 
William  D.  Beltenberg. 
Director,  Minerals  Management  Service. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  II. 
Subchapter  B  of  the  Code  of  Federal 
Regulations  (CFR)  is  amended  as  set 
forth  below. 

PART  251— (AMENDED] 

1.  The  authority  for  Part  251  continues 
to  read  as  follows: 

Authority:  Outer  Continental  Shelf  Lands 
Act.  43  U.S.C.  1331  el  seq..  as  amended.  92 
Stat.  629:  National  Environmental  Policy  Act 
of  1969. 42  U.S.C.  4332  et  seq.  (1970). 

2.  Section  251.1  is  revised  to  read  as 
follows: 

§  251.1    Purpose. 

(a)  The  Act  authorizes  the  Secretary 
to  prescribe  rules  and  regulations 
necessary  to  carry  out  the  provisions  of 
the  Act.  The  primary  purpose  of  the 
regulations  in  this  part  is  to  prescribe 
policies,  procedures,  and  requirements 
for  conducting  geological  and 
geophysical  activities  associated  with 
exploration  for  oil.  gas.  or  sulphur  not 
authorized  under  a  lease  in  the  Outer 
Continental  Shelf  (OCS).  These 
activities  may  take  place  on  unleased 
lands  or  on  lands  under  lease  to  a  third 
party.  These  activities  are  limited  to 
geological  and  geophysical  exploration 
for  oil,  gas.  and  sulphur  and  geological 
and  geophysical  research  related  to  oil. 
gas,  or  sulphur,  which  involves  the  use 
of  solid  or  liquid  explosives  or  drilling 
activities.  The  requirements  of  the 
regulations  in  this  part  implement  the 
provisions  of  sections  5,  8(g),  11  (a)  and 
(g).  19.  24.  and  26  of  the  Act.  Federal 
Agencies  are  exempt  from  the 
regulations  in  this  part. 


(b)  Not«vithstanding  any  other 
provisions  of  the  regulations  in  this  part, 
geological  and  geophysical  exploration 
for  OCS  minerals  other  than  oil,  gas,  and 
sulphur  and  geological  and  geophysical 
research  associated  with  OCS  minerals 
other  than  oil,  gas,  and  sulphur  are 
governed  by  the  provisions  of  Part  280  of 
this  title. 

3.  A  new  Part  280  is  added  to  Title  30 
of  the  CFR  to  read  as  follows: 

PART  2M— PROSPECTINQ  FOR 
MINERALS  OTHER  THAN  OIL,  GAS. 
AND  SULPHUR  IN  THE  OUTER 
CONTINENTAL  SHELF 

250.0  Authority  for  information  collection. 

280.1  Purpose  and  applicability. 

280.2  Dclinltions. 

280.3  Activities  requiring  a  permit. 

280.4  Term  of  permit. 

280.5  Application  for  a  prospecting  or 
scientific  research  permit. 

280.6  Prospecting  or  scientific  research  plan. 

280.7  Obligations  of  persons. 

280.8  Reporting. 

280.9  Recordkeeping. 

280.10  Environmental  effects. 

280.11  Notification. 

280.12  Disclosure  of  information  to  (he 
public. 

280.13  Disclosure  of  data  and  information  to 
the  adjacent  States. 

280.14  Suspension  or  temporary  prohibition 
of  activities. 

280.15  Cancellation  or  relinquishment. 

280.16  Remedies  and  penalties. 

280.17  Appeals. 

Authority:  Outer  Continental  Shelf  Lands 
Act.  43  U.S.C.  1331  el  seq.;  National 
Environmental  Policy  Act  of  1966.  42  U.S.C. 
4332  et  seq. 

§280.0    Autttority  for  inf onnation 
coNcction. 

The  information  collection 
requirements  contained  in  Part  280  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3501  et  seq.  and  assigned  OMB 
clearance  number  1010-0072.  The 
information  is  being  collected  to  inform 
the  Minerals  Management  Service 
(MMS)  of  OCS  minerals  activities.  The 
information  will  be  used  to  ensure  that 
such  activities  are  conducted  in  a  safe 
and  environmentally  responsible 
manner  in  compliance  with  governing 
laws  and  regulations.  The  obligation  to 
respond  is  mandatory. 

S  280.1    Purpose  and  appHcabHity. 

Section  5(a)  of  the  Act  (43  U.S.C. 
1334(a)(1))  states  that  the  Secretary 
"•  *  *  shall  prescribe  such  rules  and 
regulations  *  •  *  necessary  to  carry 
out  *  *  *."  the  provisions  of  the  Act. 
The  primary  purpose  of  the  regulations 
in  this  part  is  to  prescribe  policies. 


procediu«s,  and  requirements  for 
conducting  data  and  information- 
gathering  activities  associated  with 
geological  and  geophysical  (G&G) 
prospecting  and  scientiHc  research  in 
the  OCS  for  minerals  other  than  oil,  gas, 
and  sulphur.  The  regulations  in  this  part 
do  not  apply  to  activities  authorized 
under  a  mineral  lease.  Activities 
authorized  under  the  regulations  in  this 
part  do  not  give  rise  to  any  rights  or 
interests  in  any  OCS  mineral  discovered 
as  a  result  of  approved  prospecting  or 
scientific  research  activities. 

S2Sa2    DefMtiona. 

When  used  in  this  part,  the  following 
terms  shall  have  the  meaning  given 
below: 

"Act"  means  the  OCS  Lands  Act,  as 
amended  (43  U.S.C.  1331  et  seq.) 

"Adjacent  State"  means  with  respect 
to  any  activity  proposed,  conducted,  or 
approved  under  this  part,  any  coastal 
State{8)— (1)  That  is  used,  or  is 
scheduled  to  be  used,  as  a  support  base 
for  G&G  prospecting  or  scientific 
research  activities;  or  (2)  in  which  there 
is  a  reasonable  probability  of  significant 
effect  on  land  or  water  uses  from  such 
activity. 

"Archaeological  resource"  means  any 
prehistoric  or  historic  district,  site, 
building,  structure,  or  object  (including 
shipwrecks):  such  term  includes 
artifacts,  records,  and  remains  which 
are  related  to  such  a  district,  site, 
building,  structure,  or  object. 

"Data"  means  G&G  facts  and 
statistics  or  samples  which  have  not 
been  analyzed,  processed,  or 
interpreted. 

"Director"  means  the  Director  of  the 
MMS  of  the  U.S.  Department  of  the 
Interior  or  an  official  authorized  to  act 
on  the  Director's  behalf. 

"Geological  and  geophysical  (G&G) 
scientific  research"  means  any 
investigation  conducted  in  the  OCS  for 
scientific  research  purposes  which 
involves  the  gathering  and  analysis  of 
G&G  date  and  information  which  are 
made  available  to  the  public  for 
inspection  and  reproduction  at  the 
earliest  practicable  time.  This  does  not 
include  scientiffc  research  related  to  oil, 
gas,  and  sulphur. 

"Geological  sample"  means  a 
collected  portion  of  the  seabed,  the 
subseabed,  or  the  overlying  waters 
acquired  while  conducting  prospecting 
or  scientific  research  activities. 

"Governor"  means  the  Governor  of  a 
State  or  the  person  or  entity  lawfully 
designated  to  exercise  the  powers 
granted  to  a  State  Governor. 

"Information"  means  G&G  data  that 
has  been  analyzed,  processed,  or 
interpreted. 


"Lease"  means  one  of  the  following, 
whichever  is  required  by  the  context- 
Any  form  of  authorization  which  is 
issued  under  section  8  or  maintained 
under  section  6  of  the  Act  and  which 
authorizes  exploration  for,  and 
development  and  production  of,  specific 
minerals  or  the  area  covered  by  that 
authorization. 

"Minerals"  has  the  same  meaning  as 
the  term  is  defined  in  section  2(q)  of  the 
Act. 

"National  Environmental  Policy  Act 
(NEPA)"  means  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.4321e^se9.). 

"OCS  minerals"  means  any  mineral 
found  on  or  below  the  surface  of  the 
seabed  but  does  not  include  oil,  gas,  or 
sulphiu*. 

"Outer  Continental  Shelf  (OCS)" 
means  all  submerged  lands  lying 
seaward  and  outside  of  the  area  of 
lands  beneath  navigable  waters  as 
defined  in  section  2  of  the  Submerged 
Lands  Act  (43  U.S.C.  1301)  and  of  which 
the  subsoil  and  seabed  appertain  to  the 
United  States  and  are  subject  to  its 
jiuisdiction  and  control. 

"Permit"  means  the  contract  or 
agreement,  other  than  a  lease,  approved 
pursuant  to  this  part  under  which  a 
person  acquires  the  right  to  conduct 
prospecting  or  scientific  research 
activities. 

"Permittee"  means  the  person 
authorized  by  a  permit  issued  pursuant 
to  this  part  to  conduct  prospecting  or 
scientific  research  activities  in  the  OCS. 
"Person"  means  a  citizen  or  national 
of  the  United  States:  an  alien  lawfully 
admitted  for  permanent  residency  in  the 
United  States  as  defined  in  8  U.S.C 
1101(a)(20):  a  private,  public,  or 
municipal  corporation  organized  under 
the  laws  of  the  United  States  or  of  any 
State  or  territory  thereof:  and  an 
association  of  such  citizens,  nationals, 
resident  aliens,  or  private,  public  or 
municipal  corporations,  States,  or 
political  subdivisions  of  States:  or 
anyone  operating  in  a  manner  provided 
for  by  treaty  or  other  applicable 
international  agreements.  The  term  does 
not  include  Federal  Agencies. 

"Prospecting  activities"  means  the 
gathering  of  any  G&G  data  and 
information  for  the  purpose  of 
determining  the  feasibility  of 
commercial  recovery,  which  has  as  its 
objective  the  establishment  and 
documentation  of  the  nature,  shape, 
concentration,  location,  and  tenor  of  an 
OCS  mineral  resource.  Such  activities 
shall  include  (1)  geophysical  surveys 
where  magnetic,  gravity,  seismic,  or 
other  systems  are  used  to  detect  or 
imply  the  presence  of  minerals:  and  (2) 
the  gathering  through  drilling  or  other 


means  of  geological  samples  which 
could  be  used  for  the  purpose  of 
discovering,  characterizing,  or 
evaluating  OCS  mineral  deposits. 
Prospecting  activities  do  not  include 
G&G  scientific  research. 

"Secretary"  means  the  Secretary  of 
the  Interior  or  an  official  authorized  to 
act  on  the  Secretary's  behalf. 

§280J    AcUvHiM requiring  a  parmtt. 

(a)  No  prospecting  activities  shall  be 
conducted  in  the  OCS  without  a  permit 
approved  by  the  Director  pursuant  to 
this  part,  unless  such  activities  are  being 
conducted  pursuant  to  authority 
contained  in  a  lease  issued  or 
maintained  under  Part  256  or  Part  281  of 
this  title  or  unless  such  activities  are 
conducted  by  a  Federal  Agency. 

(b)  No  person  may  conduct  G&G 
scientific  research  activities  in  the  OCS 
without  a  permit  approved  by  the 
Director  piu^uant  to  this  part  if  the 
proposed  activities  include  either  (1) 
The  drilling  of  a  borehole  to  a  depth 
greater  than  300  feet  below  the  seafloor; 
or  (2)  the  use  of  solid  or  liquid 
explosives. 

(c)  Any  person  may  conduct  G&G 
scientific  research  in  the  OCS  without 
obtaining  a  permit  pursuant  to  this  part 
if— 

(1)  The  activities  will  not  interfere 
with  or  endanger  operations  under  any 
lease  or  right-of-way  maintained  or 
issued  pursuant  to  the  Act; 

(2)  The  activities  will  not  be  unduly 
harmful  to  aquatic  life  in  the  area;  result 
in  pollution;  create  hazardous  or  unsafe 
conditions:  unreasonably  interfere  with 
other  uses  of  the  area;  or  disturb  any 
site,  structure,  or  object  of  historical  or 
archaeological  significance:  and 

(3)  The  person  conducting  the 
activities  or  operating  the  vessel  from 
which  the  activities  are  to  be  conducted 
has  consulted  and  coordinated  the 
conduct  of  those  activities  with  any 
other  users  of  the  area. 

(d)  The  Director  may  orally  approve 
plan  revisions  or  issue  emergency 
permits  to  accommodate  unforeseen  or 
special  circumstances.  Oral  approvals 
given  for  a  written  application  shall  be 
followed  with  a  written  confirmation  by 
MMS.  In  the  event  an  oral  approval  is 
given  in  response  to  an  oral  request,  the 
applicant  shall  confirm  the  oral  request 
in  writing  within  72  hours  of  the 
approval. 

S  280.4    Termofparmit 

Permits  approved  under  this  part  shall 
be  granted  for  a  term  not  to  exceed  3 
years.  The  Director  may  extend  the  term 
of  a  permit  for  an  additional  period(s)  of 
time  not  to  exceed  a  total  of  2  years 
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when  the  Director  determines  that  the 
additional  time  is  appropriate  based 
upon  a  showing  of  good  cause  by  the 
permittee. 

§2M.S    AppWcaUon  for  a  praepactlng  or 
sclanMflc  rasasrch  pMiiiiL 

(a)  An  application  for  a  prospecting  or 
scientific  research  permit  shall  be 
submitted  to  the  Director  at  least  60 
days  prior  to  the  date  proposed  as  the 
startup  date  for  activities  in  the  permit 
area. 

(b)(1)  An  application  for  a  prospecting 
permit  shall  be  submitted  in  a  form  and 
manner  approved  by  the  Director.  Three 
copies  of  each  application  shall  be 
submitted  and  shall  include — 

(i)  TTie  name,  address,  and  nationality 
of  the  per8on(s)  submitting  the 
application; 

(ii)  The  name,  address,  and  telephone 
number  of  the  per8on(8)  directly 
responsible  for  conducting  the  activities 
proposed; 

(iii)  A  description  and  a  map  of  the 
area(s)  covered  by  the  application; 

(iv)  The  period  of  time  to  be  covered 
by  the  primary  term  of  the  permit  not  to 
exceed  3  years; 

(v)  A  narrative  description  in 
nonproprietary  terms  of  the  activities  to 
be  conducted,  such  as  mapping, 
geophysical  surveying,  drilling,  bottom 
sampling,  and  dredging; 

(vi)  A  detailed  description  and 
schedule  giving  the  estimated  starting 
and  completion  dates  for  the  proposed 
activities  that  are  to  be  authorized  under 
the  permit;  and 

(vii)  A  prospecting  plan. 

(2)  An  applicant  for  a  prospecting 
permit  shall  indicate  which  data  and 
information  included  in  the  application 
and  plan  the  applicant  considers 
proprietary. 

(c)  Upon  application  submitted  by  a 
permittee  pursuant  to  this  section,  the 
Director  may  approve  the  conversion  of 
a  permit  issued  under  Part  251  of  this 
title  to  a  permit  issued  under  this  part  A 
permit  issued  under  Part  251,  which  is 
converted  to  a  permit  issued  under  this 
part,  shall  be  subject  to  all  the 
requirements  of  this  part. 

(d)  An  application  for  a  permit  to 
conduct  scientific  research  activities 
shall  be  submitted  in  a  form  approved 
by  the  Director.  The  application  should 
be  signed  by  an  officer  of  the 
organization  proposing  to  carry  out  the 
activity  and  shall  state — 

(1)  The  name  of  the  person  conducting 
the  proposed  research: 

(2)  The  type  of  research  activity  and 
manner  in  which  it  will  be  conducted; 

(3)  The  location  designated  on  a  map. 
plat,  or  chart  where  the  research  activity 
will  be  conducted: 


(4)  A  schedule  indicating  the  starting 
and  completion  dates  for  each  proposed 
scientific  research  activity. 

(5)  The  proposed  time  and  manner  in 
which  the  information  and  data  resulting 
from  the  research  will  be  made 
available  to  the  public  for  inspection 
and  reproduction,  such  time  being  the 
earliest  practicable  time; 

(6)  An  agreement  that  the  information 
and  data  resulting  from  the  scientific 
research  activity  will  not  be  sold  or 
withheld  for  exclusive  use; 

(7)  The  name,  registry  number, 
registered  owner,  and  port  of  registry  of 
vessels  used  in  the  operation;  and 

(8)  A  scientific  research  plan, 
(e)  Within  30  days  following  the 

receipt  of  an  application  for  a  permit 
and  the  accompanying  plan  which  does 
not  require  preparation  of  an 
environmental  analysis  the  Director 
shall— 

(1)  Approve  the  application  and  plan; 

(2)  Require  the  applicant  to  modify  the 
application  and/or  plan:  or 

(3)  Disapprove  the  application  and 
plan.  If  the  Director  disapproves  an 
application  and  plan,  the  statement  of 
rejection  shall  give  the  reasons  for  the 
disapproval  and  shall  advise  the 
applicant  of  the  changes  needed  to 
obtain  approval. 

92M.6    Prospecting  of  sctentlflc  rsssarch 
plan. 

(a)  The  applicant  shall  submit  a  plan 
with  its  application  for  a  prospecting  or 
scientific  research  permit  The  plan  shall 
include — 

(1)  Identification  of  the  mineral(s)  or 
materiaUs)  of  primary  interest  if 
appropriate; 

(2)  A  detailed  description  of  the 
activities  to  be  conducted; 

(3)  The  type(s)  of  equipment  to  be 
used  with  special  attention  to  safety  and 
pollution  prevention  and  control 
featiues  and  the  name,  registration,  and 
mobile  cooununication  system  of 
vessel(s); 

(4)  Maps  showing  location  of 
proposed  activities  including  drill  holes, 
grab  or  basket  samples,  anticipated 
depth  of  penetration  of  drill  holes,  water 
depth,  and  location  of  proposed  survey 
grids  for  each  surveying  method  which 
is  to  be  employed: 

(5)  A  schedule  indicating  the  starting 
and  completion  dates  for  each  proposed 
activity; 

(6)  Anticipated  environmental 
consequences  of  each  proposed  activity: 

(7)  Mitigation  measures  to  be  used  to 
avoid  or  minimize  adverse 
environmental  impacts  of  proposed 
activities; 

(8)  For  any  activities  which  are  to 
occur  in  an  environmentally  sensitive 


area,  a  plan  for  monitoring  the  effects  of 
the  activities  on  the  environment 

(9)  Any  known  archaeological 
resources  in  the  area  of  the  proposed 
activities;  and 

(10)  Description  of  any  potential 
conflicts  with  other  uses  or  users  in  the 
permit  area. 

(b)  If  the  penetration  of  one  or  more 
proposed  drill  holes  will  exceed  300  feet, 
the  Director  may  require  a  drilling  plan 
to  be  included  as  part  of  the  plan  before 
a  permit  is  issued. 

(c)  If  all  needed  information  is  not 
available  at  the  time  the  plan  is 
submitted,  a  plan  shall  indicate  when 
the  needed  information  will  be  obtained 
and  submitted.  In  such  a  case, 
depending  on  the  significance  of  the 
missing  information,  the  Director  may 
disapprove  the  plan,  approve  the  plan 
based  on  the  information  submitted,  or 
approve  the  plan  with  a  specific 
condition  that  certain  specified 
activities  are  not  authorized  and  shall 
not  be  conducted  until  additional 
information  is  obtained  and  submitted 
for  evaluation,  and  the  Director  gives 
specific  approval  to  proceed  with  those 
activities. 

§  280.7    OW||Slluiis  of  persons. 

(a)  Activities  authorized  under  a 
prospecting  or  scientific  research  permit 
issued  under  this  part  or  research 
authorized  pursuant  to  the  provisions  of 
§  280.5(c)  of  this  part  shall  be  conducted 
so  as  not  to  create  conditions  which  will 
pose  an  imreasonable  risk  of — 

(1)  Interference  with,  or  endangerment 
of,  operations  tmder  any  lease  or  permit 
issued  or  maintained  pursuant  to  the 
Act 

(2)  Serious,  irreparable,  or  immediate 
harm  or  damage  to  life  (including  fish 
and  other  aquatic  life)  or  to  the  marine, 
coastal,  or  human  environment 

(3)  Serious,  irreparable,  or  immediate 
harm  or  damage  to  property  or  to  any 
mineral  (in  areas  leased  or  not  leased): 

(4)  Pollution: 

(5)  Distiu'bance  of  archaeological 
resources; 

(8)  Hazardous  or  unsafe  conditions;  or 
(7)  Interference  with  or  serious, 

irreparable,  or  immediate  harm  to  other 

uses  of  the  area. 

(b)  The  permittee  or  scientific 
researdier  shall  allow  the  Director  to  be 
present  on  any  cruise. 

(c)  The  permittee  shall  notify  and 
obtain  the  prior  approval  of  the  Directot 
before  a  substantial  change  &t>m  the 
approved  plan  is  initiated.  ' 

S280l8    Reportlno. 

(a)  The  permittee  shall  submit  a  status 
report  to  the  Director  Mrithin  30  days  of 
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the  close  of  each  calendar  quarter  or 
more  frequently  if  requested  by  the 
Director.  The  report  shall  include  a 
summary  of  the  prospecting  or  scientific 
research  activities  conducted  prior  to 
the  end  of  the  reporting  period  and  the 
results  obtained.  The  last  quarterly 
report  may  be  combined  with  the  final 
report  if  the  final  report  is  submitted 
within  30  days  after  the  end  of  the  last 
quarter  in  which  permitted  activity 
occurs.  Each  permittee  shall  submit  to 
the  Director  a  final  report  of  activities 
conducted  under  the  permit  within  6 
months  after  expiration  of  the  permit  or 
after  the  completion  of  prospecting  or 
scientific  research  activities,  or  60  days 
prior  to  a  planned  lease  offering  when 
prospecting  or  scientific  research 
activities  are  within  the  planned  leasing 
area,  whichever  is  sooner,  provided  that 
no  report  shall  be  required  less  than  30 
days  after  completion  of  permitted 
activities.  The  report  shall  include — 

(1)  A  description  of  the  work 
performed; 

(2)  Charts,  maps,  or  plats  depicting  the 
area  and  blocks  in  which  any  activities 
were  conducted  specifically,  identifying 
the  lines  of  geophysical  traverses  and/ 
or  the  locations  where  geological 
activity  was  conducted; 

(3)  The  dates  on  which  the  actual 
activities  were  performed; 

(4)  A  narrative  summary  of  any 
mineral  occurrences  encountered 
including  location,  environmental 
features,  and  the  nature  and  degree  of 
adverse  effects,  if  any,  of  the  permitted 
activities  on  the  environment  aquatic 
life,  archaeological  resources,  or  other 
uses  of  the  area  in  which  the  activities 
were  conducted; 

(5)  A  report  of  the  results  of  the 
environmental  monitoring  required  in 
S  280.6(a)(8)  of  this  part;  and 

(6)  Such  other  descriptions  of  the    i 
activities  conducted  as  may  be  specified 
by  the  Director. 

(b)  All  persons  shall  immediately 
notify  the  Director  of  all  serious 
accidents,  any  death  or  serious  injury,  or 
fire  or  explosion  connected  with  any 
activity  conducted  pursuant  to  this  part. 

9  280.9    Recordkeeping. 

(a)  Any  permittee  who  acquires  rock 
and  mineral  samples  under  a  permit 
shall  keep  for  1  year  after  submittal  of 
the  final  report  a  representative  split  of 
each  geological  sample  and  a  quarter 
longitudinal  segment  of  each  core  which 
shall  be  available  for  inspection  at  the 
convenience  of  the  Director  who  may 
cut  such  core  and  geological  samples  for 
retention  by  MMS. 

(b)  Any  permittee  who  acquires  G&G 
data  and  information  under  a  permit 
shall  keep  the  data  and  information 


available  for  3  years  after  submittal  of 
the  final  report.  The  data  and 
information  shall  be  available  for 
inspection  and  copying  at  a  location 
within  the  appropriate  OCS  Region  or  at 
another  location  approved  by  the 
Director.  The  records  shall  include 
environmental  data  and  information; 
G&G  data  and  information;  drill  logs; 
analyses  of  cores,  cuttings,  and  samples; 
and  maps  and  navigation  tapes  showing 
the  location  where  samples  were  taken 
and  test  drilling  conducted. 

S  280.10    Environmental  effects. 

The  potential  of  proposed  prospecting 
or  scientific  research  activities  for 
adverse  impact  on  the  environment  will 
be  evaluated  by  MMS  to  determine  the 
need  for  mitigation  measures.  The  MMS 
anticipates  that  activities  of  the  type 
listed  below  fypically  will  not  cause 
significant  environmental  impact  and,  in 
accordance  with  516  DM  6,  Appendix  10 
to  the  Departmental  Manual,  will 
normally  be  categorically  excluded  from 
additional  environmental  analysis.  The 
types  of  activities  include — 

(a)  Gravity  and  magnetometric 
observations  and  measurements; 

(b)  Bottom  and  subbottom  acoustic 
profiling  or  imaging  without  the  use  of 
explosives; 

(c)  Mineral  sampling  of  a  limited 
nature  such  as  that  using  either  test 
drillholes  or  cores  to  less  than  300  feet 
below  the  seafioon 

(d)  Water  and  biotic  sampling,  if  the 
sampling  does  not  adversely  affect 
shellfish  beds,  marine  mammals,  or  an 
endangered  species  or  if  permitted  by 
the  National  Marine  Fisheries  Service  or 
another  Federal  Agency; 

(e)  Meteorological  observations  and 
measurements,  including  the  setting  of 
instnunents; 

(f)  Hydrographic  and  oceanographic 
observations  and  measurements, 
including  the  setting  of  instruments; 

(g)  Sampling  by  box  core  or  grab 
sampler  to  determine  seabed  geological 
or  geotechnical  properties; 

(h)  Television  and  still  photographic 
observation  and  measurements; 

(i)  Shipboard  mineral  assaying  and 
analysis;  and 

(j)  Placement  of  positioning  systems, 
including  bottom  transponders  and 
surface  and  subsurface  buoys  reported 
in  Notices  to  Mariners. 

S  280.11    Notification. 

(a)  The  Governors)  of  adjacent 
State(s)  shall  be  notified  by  the  Director 
with  a  copy  of  the  application  for  a 
permit  with  the  accompanying  plan 
immediately  upon  the  submission  of  an 
application  for  approval. 


(b)  In  cases  where  an  environmental 
assessment  is  to  be  prepared,  the 
Director  will  invite  the  Governor(s)  of 
adjacent  States(s)  to  review  and  provide 
comments  regarding  the  proposed 
activities.  The  Director's  invitation  to 
provide  comments  shall  allow  the 
Governor  a  specified  period  of  time  to 
comment. 

(c)  The  Director  shall  notify  Federal 
Agencies,  as  appropriate,  with  a  copy  of 
the  application  for  a  permit  with  the 
accompanying  plan  immediately  upon 
the  submission  of  the  application  for 
approval. 

§  280.12    Disclosure  of  Information  to  the 
pubHc. 

(a)  The  Director  shall  make  data, 
information,  and  samples  available  in 
accordance  with  the  requirements  and 
subject  to  the  limitations  of  the  Act  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  and  the  implementing  regulations. 

(b)  For  geological  data,  information, 
and  samples  and  geophysical 
information  submitted  under  a  permit 
and  retained  by  MMS,  the  Director  shall 
make  such  data,  information,  and 
samples  available  to  the  pubhc  25  years 
after  the  date  of  submission  of  the  data 
and  information  or  such  earUer  time  as 
may  be  agreed  to  by  the  permittee  who 
provides  the  data  or  information. 
Geophysical  data  submitted  under  a 
permit  and  retained  by  MMS  shall  be 
made  available  to  the  public  by  the 
Director  50  years  after  the  date  of 
submission  to  MMS  unless  an  earlier 
date  is  agreed  to  by  the  permittee  who 
submits  the  data. 

(c)  The  Director  reserves  the  right  to 
disclose  any  data,  information,  or 
samples  submitted  by  a  permittee  to  an 
independent  contractor  or  agent  for  the 
purpose  of  reproducing,  processing, 
reprocessing,  or  interpreting  the  data  or 
information.  Such  contractor  or  agent 
shall  be  subject  to  the  same  limitations 
on  disclosure  of  data,  information,  and 
samples  as  those  applicable  to  the 
Director  under  paragraph  (b)  of  this 
section. 

§280.13    Disciosureofdataand 
information  to  the  adjacent  States. 

(a)  Proprietary  data,  information,  and 
samples  submitted  to  MMS  by 
permittees  shall  be  made  available  to 
adjacent  State(s)  upon  request  by  the 
Govemor(s)  in  accordance  with 
paragraphs  (b),  (c),  and  (d)  of  this 
section. 

(b)  Disclosure  shall  occur  only  after 
the  Governor  has  entered  into  an 
agreement  with  the  Secretary  providing 
that— 
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(1)  The  confidentiality  of  the 
information  shall  l>e  maintained; 

(2)  In  any  action  commenced  against 
the  Federal  Government  or  the  State  for 
the  failure  to  protect  the  confidentiality 
of  proprietary  information,  the  Federal 
Government  or  the  State,  as  the  case 
may  be,  may  not  raise  as  a  defense  any 
claim  of  sovereign  immunity  or  any 
claim  that  the  employee  who  revealed 
the  proprietary  information,  which  is  the 
basis  of  the  suit,  was  acting  outside  the 
scope  of  the  person's  employment  in 
revealing  the  information; 

(3)  The  State  agrees  to  hold  the  United 
States  harmless  for  any  violation  by  the 
State  or  its  employees  or  contractors  of 
the  agreement  to  protect  the 
confidentiality  of  proprietary  data  and 
information  and  samples;  and 

(4)  The  materials  containing  the 
proprietary  data,  information,  and 
samples  shall  remain  the  property  of  the 
United  States. 

(c)  The  data,  information,  and  samples 
available  to  the  State(s)  pursuant  to  an 
agreement  shall  be  related  to  leased 
lands. 

(d)  The  materials  containing  the 
proprietary  data,  information,  and 
samples  shall  be  returned  to  MMS  when 
they  are  no  longer  needed  by  the  State 
or  when  requested  by  the  Director. 


92M.14    Suspension  or  temporary 
prohibition  of  acliviilos. 

The  Director  may  suspend  or 
temporarily  prohibit  the  conduct  of  G&G 
prospecting  or  scientific  research 
activities  by  notifying  the  person 
conducting  the  activity,  either  orally  or 
in  writing,  when  the  Director  determines 
that  there  is  a  threat  of  serious, 
irreparable,  or  immediate  harm  or 
damage  to  Ufe  (including  fish  and  other 
aquatic  life),  property,  any  mineral  (in 
areas  leased  or  not  leased),  the  national 
security  or  defense,  or  the  marine, 
coastal,  or  human  environment;  or  there 
is  a  failure  to  comply  with  a  provision  of 
the  Act  or  of  any  applicable  law,  the 
provisions  of  the  permit,  or  provisions  of 
these  and  other  applicable  regulations. 
Such  suspension  or  temporary 
prohibition  shall  be  effective 
immediately  upon  receipt  of  the  notice. 
Suspensions  or  temporary  prohibitions 
issued  orally  shall  be  followed  by  a 
written  notice  confirming  the  action,  and 
all  written  notices  will  be  sent  by 
certified  or  registered  mail.  A 
suspension  or  temporary  prohibition 
shall  remain  in  effect  until  the  basis  for 
the  suspension  or  temporary  prohibition 
has  been  corrected  to  the  satisfaction  of 
the  Director. 


§2M.15    CancoMation  or  relinquishmont 

The  Director  may  cancel  or  a 
permittee  may  relinquish,  in  whole  or  in 
part  a  permit  to  conduct  prospecting  or 
scientific  research  activities  at  any  time 
by  sending  a  notice  of  cancellation  or  a 
notice  of  relinquishment.  Such  notices 
shall  state  the  reason  for  the 
cancellation  or  relinquishment  and  shall 
be  sent  by  certified  or  registered  mail  to 
the  other  party  at  least  30  days  in 
advance  of  the  date  that  the 
cancellation  or  relinquishment  will  be 
effective. 


§2M.16 

Persons  conducting  activities  in  the 
OCS  pursuant  to  this  part  shall  be 
subject  to  the  remedies  and  penalties 
provisions  of  section  24  of  the  Act  and 
the  applicable  civil  penalty  procedures 
contained  in  Part  250  of  this  title  for 
noncompliance  with  any  provision  of 
the  Act.  permit,  regulation,  or  order 
issued  under  the  Act.  The  remedies  or 
penalties  prescribed  in  this  section  shall 
be  in  addition  to  any  other  penalty 
afforded  by  any  other  law  or  regulation. 

§280.17    Appeal*. 

Orders  or  decisions  issued  under  the 
regulations  in  this  part  may  be  appealed 
as  provided  in  Part  290  of  this  title. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

Temporary  Child  Care  for 
Handicapped  Children  and  Crisis 
Nurseries 

agency:  Administration  for  Children, 
Youth  and  Families  (ACYF).  Office  of 
Human  Development  Services  (OHDS), 
Department  of  Health  and  Human 
Services  (DHHS). 

ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  from  States  for  grants  to 
provide  temporary  non-medical  child 
care  for  handicapped  children;  and 
crisis  nurseries  for  children  who  are 
abused  or  neglected,  at  high  risk  of 
abuse  or  neglect,  or  in  families  receiving 
child  protective  services. 

summary:  The  Office  of  Human 
Development  Services  announces  the 
implementation  of  two  demonstration 
programs  for  grants  to  States  to  assist 
private  and  public  agencies  and 
organizations  in  providing:  (A)  In-home 
or  out-of-home  temporary  non-medical 
child  care  for  handicapped  children  and 
children  with  chronic  or  terminal 
illnesses  to  alleviate  social,  emotional 
and  financial  stress  among  families 
responsible  for  their  care;  and  (B)  crisis 
nurseries  for  children  at  risk  of  or 
experiencing  abuse  or  neglect,  or  in 
families  receiving  child  protective 
services. 

Funding  for  these  grants  to  States  is 
authorized  under  Title  II  of  the 
Children's  Justice  and  Assistance  Act 
(Pub.  L  99^01). 

date:  The  closing  date  for  receipt  of 
applications  is  September  6, 1988. 
addresses:  Application  should  be  sent 
to:  Office  of  Human  Development 
Services,  Grants  and  Contracts 
Management  Division,  HDS/OMS,  200 
Independence  Avenue,  SW.,  Room 
345-F,  Hubert  H.  Humphrey  Building, 
Washington,  DC  20201,  Attention:  Mary 
White. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Stuart  Swayze,  (202)  75&-7730. 

SUFPtEMENTARY  INFORMATKMC 

PART  I:  General  InformatioD 

A.  Background 

Title  I  of  the  Children's  Justice  and 
Assistance  Act  of  1986  (Pub.  L  99-401) 
encourages  States  to  enact  child 
protective  reforms  designed  to  improve 
legal  and  administrative  proceedings  in 
the  investigation  and  prosecution  of 


cases  of  abuse  and  sexual  abuse  of 
children. 

Title  II  of  Pub.  L.  99-401.  the 
"Temporary  Child  Care  for 
Handicapped  Children  and  Crisis 
Nurseries  Act  of  1986"  (the  Act),  directs 
the  Department  of  Health  and  Human 
Services  to  make  grants  to  States  to 
assist  private  and  public  agencies  in 
developing  two  types  of  services: 

•  (1)  In-home  or  out-of-home 
temporary  non-medical  child  care  for 
handicapped  children  and  children  with 
chronic  or  terminal  illnesses;  and 

•  (2)  Crisis  nurseries  for  abused  and 
neglected  children,  children  at  risk  of 
abuse  and  neglect,  or  children  in 
families  receiving  protective  services. 

The  Continuing  Resolution  for  FY  1988 
made  available  $4,787  million  to 
establish  two  programs  of 
demonstration  grants.  Section  205(b)(3) 
of  the  Act  requires  that  such 
appropriations  be  divided  equally 
between  section  203  of  the  Act. 
'Temporary  Child  Care  for 
Handicapped  and  Chronically  III 
Children,"  and  section  204,  "Crisis 
Nurseries."  Both  programs  are  intended 
to  support  the  maintenance  of  the  family 
unit  and  strengthen  the  parent-child 
bond. 

B.  Section  203  of  the  Act:  Temporary 
Child  Care  for  Handicapped  and 
Chmnically  III  Children 

The  purpose  of  establishing  a 
temporary  child  care  program  for 
handicapped  or  chronically  or 
terminally  ill  children  is  to  alleviate  the 
social,  economic,  and  Hnancial  stress 
among  children  and  families  of  such 
children. 

Temporary  child  care,  also  known  as 
respite  care,  is  short-term,  non-medical 
child  care,  provided  either  in  or  out  of 
the  home,  for  families  with  handicapped 
or  chronically-ill  children.  "Non-medical 
child  care"  is  defined  in  section  205(d) 
of  the  Act  to  mean  the  provision  of  care 
to  provide  temporary  relief  for  the 
primary  caregiver.  Such  care  provides 
families  or  primary  caregivers  periods  of 
temporary  relief  from  the  pressures  of 
the  demanding  child  care  routine,  thus 
preventing  severe  family  stress. 

The  Act  authorizes  temporary  child 
care  programs  for  children  who  are 
terminally-ill,  chronically-ill  or 
handicapped  as  deHned  by  section 
e02(a)(l)  of  the  Education  of  the 
Handicapped  Act:  ••  •  •  *  mentally 
retarded,  hard  of  bearing,  deaf,  speech 
or  language  impaired,  visually 
handicapped,  seriously  emotionally 
disturbed,  orthopedically  impaired,  or 
other  health-impaired  children,  or 
children  with  specific  learning 
disabilities,  who  by  reason  thereof. 


require  special  education  and  related 
services." 

In  distributing  funds  made  available 
under  section  203,  States  must  give 
priority  consideration  to  agencies  and 
organizations  experienced  in  working 
with  handicapped  and  chronically-ill 
children  and  their  families;  and  agencies 
service  communities  with  the  greatest 
need  for  such  services.  States  awarded 
grants  for  temporary  child  care  must 
assure  that  all  such  care  funded  under 
section  203  will  be  provided  on  a  sliding 
fee  scale  with  hourly  and  daily  rates. 
The  following  components  may  be 
included  in  temporary  child  care  or 
respite  care  projects: 

— 24-hour  services 

— Access  to  primary  medical  services 

— Referral  to  counseling/ therapy 

services 
— Staff  training  program  including  child 

abuse/neglect  reporting 

responsibilities 
— Public  awareness  program 

C.  Section  204  of  the  Act:  Crisis 
Nurseries 

A  "crisis  nursery"  is  deHned  in 
section  205(d)  of  the  Act  to  mean  a 
center  providing  temporary  emergency 
services  and  care  for  children. 

Crisis  nurseries  are  child  care 
facilities  which  protect  children  by 
providing  a  safe  environment  at  a  time 
when  the  chances  of  neglect  or  physical 
abuse  in  the  home  are  increased.  'These 
programs  offer  parents  the  option  of 
"time  out"  as  a  preventive  measure  in 
reducing  the  incidence  of  child 
maltreatment.  They  are  designed  to:  (1) 
Develop  a  safe  environment  as  a 
resource  for  children  at  risk  of  abuse;  (2) 
deliver  non-punitive,  non-threatening 
services  as  a  resource  to  caregivers  of 
at-risk  children;  and  (3)  utilize  existing 
community-based  services  to  further 
diminish  the  potential  for  maltreatment 
among  families  in  crisis. 

Services  funded  under  section  204  of 
the  Act  must  be  provided  without  fee  for 
a  maximum  of  30  days  in  any  year. 
Crisis  murseries  must  also  provide 
referral  to  support  services.  The 
following  components  may  be  included 
in  crisis  nursery  programs: 

— 24-hour  services 

— Referral  to  counseling/ therapy 

services  including  out-of-home 

placement  (when  indicated) 
— Access  to  primary  medical  services 
— Staff  training  including  child  abuse' 

neglect  reporting  responsibilities 
— Public  awareness  program 
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Part  II:  Programmatic  Priorities  for 
Funding  Projects 

OHDS  proposes  to  award 
approximately  15  to  20  demonstration 
grants  of  between  $1204)00  and  $150,000 
to  States  under  each  section  of  the  Act. 
Funds  will  be  divided  equally  between 
the  two  types  of  demonstrations,  with 
consideration  given  to  their  equitable 
geographic  distribution.  In  making  grant 
awards  under  section  203,  OHDS  will 
give  a  preference  to  States  in  which 
such  care  is  unavailable.  Grant  awards 
will  be  made  for  a  17-month  project 
period. 

The  Chief  Executive  Officer  of  each 
State  will  designate  an  agency  to  apply 
for  and  administer  funds  under  the  Act 
The  designated  agency  will  retain  not 
more  than  five  percent  of  these  funds  for 
administrative  costs  and  must  distribute 
the  remaining  funds  to  an  agency(s)  or 
organization(8)  in  the  State  to  carry  out 
the  purposes  of  the  Act.  Funds  may  be 
distributed  by  the  designated  agency  as 
start-up  costs  or  to  supplement  existing 
programs  or  projects. 

A.  Eligible  Applicants 

Only  States  may  submit  an 
application  under  this  announcement. 
"The  term  State  refers  to  the  50  States, 
the  District  of  Columbia  and  the  four 
insular  areas:  Puerto  Rico,  Guam,  the 
Virgin  Islands  and  the  Commonwealth 
of  the  Northern  Mariana  islands. 
Individuals,  agencies  (public  or  private), 
or  organizations  are  not  eligible  to 
apply. 

States  are  invited  to  apply  under 
either  section  203  or  section  204,  or  both. 
A  separate  application  must  be 
submitted  for  each  section  of  the  Act 
under  which  grant  support  is  requested. 

B.  Available  Funds 

Total  combined  funding  for  grants 
under  section  203  of  the  Act  and  section 
204  of  the  Act  is  $4,787  million 
appropriated  for  Fiscal  year  1988.  Funds 
will  be  divided  equally  between  the  two 
demonstration  programs  with 
consideration  given  to  equitable 
geographic  distribution. 

C.  Grantee  Share  of  the  Project 

Under  this  demonstration  grants 
program,  OHDS  will  not  make  awards 
for  the  entire  project  cost.  Successful 
applicants  must  contribute  $1,  secured 
from  non-Federal  sources,  for  every  $3 
received  in  Federal  funding.  This 
grantee  share  amounts  to  25  percent  of 
the  total  project  cost. 

The  non-Federal  share  of  total  project 
costs  may  be  in  the  form  of  third  party 
in-kind  contributions  or  cash.  The 
amount  of  non-Federal  share  required 


will  be  the  amount  specified  in  the 
approved  grant.  If  the  required  non- 
Federal  share  is  not  met  by  a  grantee. 
OHDS  will  disallow  any  unmatched 
Federal  dollars.  Applicants  will  be 
required  to  include  in  their  budget  any 
funds  proposed  as  match. 

D.  Application  Consideration 

Applications  conforming  to  the 
requirements  of  this  program 
announcement  will  be  grouped  by 
category  (section  203  or  204),  and 
reviewed  by  non-Federal  experts  in  the 
field  or  by  Federal  experts  outside  of  the 
Administration  for  Ciiildren,  Youth  and 
Families  (ACYF).  The  results  of  their 
review  will  be  a  primary  factor  in  the 
decision  process.  Applications  will  be 
evaluated  on  the  basis  of  the  criteria  set 
forth  in  this  announcement 

E.  Executive  Order  12372 

These  programs  are  not  covered  under 
Executive  Order  12372.  All  assurances 
relevant  to  non-discrimination  under 
Title  VI  of  the  Civil  Rights  Act  of  1964. 
section  504  of  the  Rehabilitation  Act  of 
1973.  Protection  of  Human  Subjects,  and 
assurance  of  compliance  with  45  CFR 
Part  74  and  OMB  circulars  and  such 
other  assurances  that  are  required  by 
Part  V  of  Standard  Form  424  are 
applicable. 

Part  III:  Application  Process 

A.  Application  Requirements 

Applications  from  States  for  grant 
support  under  either  section  203  or  204 
of  the  Act  must  be  submitted  on 
Standard  Form  424  and  must  include  all 
the  information  and  assurances  set  forth 
in  this  announcement.  Each  application 
must  be  signed  by  the  Chief  Executive 
Officer  of  the  State  or  the  individual 
authorized  to  assume  responsibility  for 
the  obligations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 

The  applicant  must  provide  all 
information  requested  under  the 
evaluation  criteria  (Part  IV,  below).  In 
addition  to  the  information  requested  by 
Form  424.  the  application  must  include 
the  following  information  and 
assurances: 

1.  Designated  State  Agency  and 
Contact  Person.  The  application  must 
specify  the  agency,  designated  by  the 
Chief  Executive  Officer  of  the  State,  to 
administer  programs  and  activities 
assisted  under  the  Act,  and  a  contact 
person  and  telephone  number  if 
different  from  the  head  of  the  designated 
agency.  (Section  205(a)(1)(D)). 

2.  Plans  for  Coordination.  The 
application  must  include  the  designated 
agency's  plans  for  coordinating 


interagency  support  of  the  program(s). 
(Section  2(»(a)(l)(D)). 

3.  Description  of  Program.  The 
application  must  describe  the  proposed 
State  program  to  assist  private  and 
public  agencies  or  organization  in 
providing  in-home  or  out-of-home 
temporary  non-medical  care  of 
handicapped  children  and  children  with 
chronic  or  terminal  illnesses  and/ or 
crisis  nurseries  for  abused  and 
neglected  childern.  The  application  must 
also  include  the  services  to  be  provided, 
the  agencies  and  organizations  that  will 
provide  the  services,  and  the  criteria  for 
selection  of  children  and  families  for 
participation  in  projects  under  the 
program.  (Section  205(a)(1)(A)). 

4.  Estimate  of  Cost  "The  application 
must  include  an  estimate  of  the  cost  of 
developing,  implementing  and 
evaluating  the  State  program.  (Section 
205(aMl)(B)). 

5.  Dissemination.  The  appUcation 
must  set  forth  the  plan  for  dissemination 
of  the  results  of  the  programs  and 
projects  funded  under  the  Act.  (Section 
205(a)(lMC)). 

6.  Need  for  the  Project  Only  for 
applications  under  section  203,  the 
application  must  identify  those 
communities  with  the  ^eatest 
demonstrated  need  for  such  services. 
including  the  extent  to  wiiich  these 
services  are  unavailable  in  the  State. 
(Section  205(b)). 

7.  Assurances.  The  following 
assurances  must  be  included  in  the 
application: 

a.  That  not  more  than  5  percent  of 
funds  made  available  under  each 
section  of  the  Act  will  be  used  for  State 
administrative  costs.  (Section 
205(a)(2)(A)). 

b.  That  projects  funded  by  the  State 
will  be  of  sufficient  size,  scope  and 
quality  to  achieve  the  objectives  of  the 
program.  (Section  205(a)(2)(B)). 

c.  That  in  the  distribution  of  funds 
under  section  203,  the  State  will  give 
priority  consideration  to  agencies  and 
organizations  with  experience  in 
working  with  handicapped  and 
chronically  ill  children  and  their  families 
and  which  serve  communities  with  the 
greatest  need  for  such  services.  (Section 
205(a)(2)(C)). 

d.  That  in  the  distribution  of  funds 
under  section  204,  the  State  will  give 
priority  consideration  to  agencies  and 
organizations  with  experience  in 
working  with  abused  or  neglected 
children  and  their  families  and/or  with 
children  at  high  risk  of  abuse  and 
neglect  and  dieir  families  and  which 
serve  communities  which  demonstrate 
the  greatest  need  for  such  services. 
(Section  20S(a)(2)(D)). 
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e.  That  Federal  funds  made  available 
under  this  title  will  be  so  used  as  to 
supplement  and,  to  the  extent 
practicable,  increase  the  amount  of 
State  and  local  funds  that  would  in  the 
absence  of  such  Federal  funds  be  made 
available  for  the  uses  specified  in  this 
title,  and  in  no  case  supplant  such  State 
or  local  funds.  (Section  205(a)(2)(E)). 

f.  That  the  State  will  use  the  definition 
of  handicapped  children  found  in 
section  602(a)(1)  of  the  Education  of  the 
Handicapped  Act  in  implementing 
programs  under  section  203.  (See 
Section  205(d)). 

g.  That  the  State  will  comply  with  the 
requirements  of  45  CFR  Part  74. 

h.  That  all  agencies  and  organizations 
funded  under  section  203  will  provide 
temporary  child  care  only  on  a  sliding 
fee  scale  with  hourly  and  daily  rates. 

i.  That  services  provided  under 
section  204  will  be  provided  without  fee 
for  a  maximum  of  30  days  in  any  year. 

j.  That  collaborative  efforts  have  been 
discussed  with  other  agencies  or 
organizations.  (Written  assurances  of 
these  agreements  should  be  included 
with  the  application  if  available.) 

k.  That  an  annual  report  evaluating 
the  funded  programs  will  be  submitted 
to  OHDS.  The  report  must  include 
information  concerning  costs,  the 
numbers  of  participants,  impact  on 
family  stability,  and  such  other 
information  as  OHDS  may  require. 

B.  Authorship 

The  author(s)  of  the  application  must 
be  clearly  identified  together  with  his/ 
her  current  relationship  to  the  applicant 
organization  and  any  future  project  role 
they  may  have  if  the  application  is 
funded. 

C.  Grantee  Share  of  the  Project 

The  non-Federal  share  must  be  at 
least  25  percent  of  the  total  cost  of  each 
proposed  project  (e.g.,  if  the  total 
program  cost  is  $160,000,  the  non- 
Federal  share  will  be  $40,000). 

Part  IV:  Criteria  for  Review  and 
Evaluation  of  Application 

In  considering  how  the  grantee  will 
carry  out  the  responsibilities  under  Part 
I  of  this  announcement,  competing 
applications  will  be  reviewed  and 
evaluated  against  the  following  criteria: 

A.  Objectives  and  Need  for  This 
Assistance  (10  Points) 

State  the  specific  objectives  and 
needs  addressed  by  the  project  in  terms 
of  its  national,  regional  or  State 
signiHcance,  its  theoretical  importance 
and  its  applicability  to  practices  and 
subordinate  objectives  of  the  project. 
Provide  a  discussion  of  the  "state-of-the 


art"  relative  to  the  problem  or  area 
addressed  by  the  proposal  and  indicate 
how  the  proposed  effort  will  impact  on 
it.  Indicate  goals  or  service  objectives  of 
the  proposal.  Any  relevant  data  based 
on  planning  or  demonstration  studies 
must  be  summarized,  evaluated  and 
related  to  the  proposed  project. 

B.  Results  or  Benefits  Expected  (10 
Points) 

This  section  must  identify  the  results 
and  benefits  for  target  groups  and 
human  services  programs  to  be  derived 
from  implementing  the  proposed  project. 
The  anticipated  contribution  to  policy, 
practice,  theory  and/or  research  should 
be  indicated. 

C.  Approach  (Project  Implementation 
Plan)  (40  Points) 

Provide  major  milestones  of  events, 
activities  and  products  and  a  timetable 
for  completion,  including  the  time 
commitments  of  all  key  staff  to 
individual  project  tasks. 

Design  and  Methodology 

This  portion  of  the  program  narrative 
must  identify  the  specific  probIem(8), 
issue(s),  and  objectives  of  the  proposal 
addressed  by  the  applicant  (agency)  and 
provide  a  detailed  discussion  of  how  the 
proposed  approach  will  accomplish 
these  project  objectives.  Also,  the 
research  methodology,  demonstration 
plan,  design  of  training  program  or  other 
appropriate  techniques  to  be  used 
should  be  fully  described. 

Dissemination  and  Utilization 

Describe  the  steps  to  be  taken  to 
disseminate  and  promote  the  utilization 
of  project  products  and  fmdings  using 
Federal  and/or  non-Federal  resources. 
The  specific  audience  to  whom  the 
products  will  be  addressed  must  be 
specified. 

Geographic  Location 

Give  a  precise  location  of  the 
project(s)  or  area(s)  to  be  served.  Maps 
or  other  graphic  aids  may  be  included. 

D.  Staffing  and  Management  (25  Points) 
This  section  must  address: 

Staffing  Pattern 

Describe  the  staffing  pattern  for  this 
proposed  project,  clearly  linking 
operational  staff  responsibilities  to 
project  tasks  and  specifying  the 
contribution  to  be  made  by  senior  staff. 

Competence  of  Staff 

Indicate  the  qualifications  of  the 
project  team,  the  variety  of  skills  to  be 
used,  relevant  experience,  educational 
background  and  the  demonstrated 


ability  to  produce  comprehensive  and 
usable  results. 

Adequacy  of  Resources 

Specify  the  adequacy  of  the  facilities, 
resources  and  organizational  experience 
with  regard  to  the  tasks  of  the  proposed 
project. 

E.  Budget  Appropriateness  and 
Reasonableness  (15  Points) 

This  section  must  address: 

Budget 

Relate  the  proposed  budget  to  tlie 
level  of  effort  required  to  attain  project 
objectives.  Demonstrate  that  the 
project's  costs  are  reasonable  in  view  of 
the  anticipated  results.  Not  more  than 
five  (5)  percent  of  funds  made  available 
under  this  section  is  to  be  used  for  State 
administrative  costs. 

Part  V:  The  Application  Process 

A.  Availability  of  Forms 

All  instructions  and  forms  required  for 
submittal  of  applications  are  included  in 
this  announcement.  Additional  copies  of 
this  announcement  may  be  obtained  by 
writing  or  telephoning:  Stuart  Swayze, 
Child  Welfare  Training  Specialist, 
Children's  Bureau,  Program  Support 
Division,  Room  2044.  Donohoe  Building. 
400  Sixth  Street  SW.,  Washington,  DC 
20201.  Telephone  (202)  755-7730. 

B.  Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  application  must  be  mailed  or 
hand  delivered  to:  Office  of  Human 
Development  Services,  Grants  and 
Contracts  Management  Division.  HDS/ 
OMS,  200  Independence  Avenue  SW.. 
Room  345-F,  Hubert  H.  Humphrey 
Building,  Washington,  DC  20201. 
Attention:  Mary  White. 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  and  in  the  manner  required  by 
this  announcement.  The  application 
must  be  executed  by  the  Chief  Executive 
Officer  for  the  State,  or  the  individual 
authorized  to  assume  responsibility  for 
the  obligations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 

C.  Application  Consideration 

Applications  which  are  complete  and 
conform  to  the  requirements  of  this 
program  announcement  are  subject  to  a 
competitive  review  and  evaluation  by 
qualified  individuals.  Applicants  will  be 
scored  against  the  evaluation  criteria 
listed  above.  The  Commissioner.  ACYF 
determines  the  flnal  action  to  be  taken 
with  respect  to  each  grant  application 
for  this  program.  In  addition  to  the 


results  of  the  competitive  review,  the 
Commissioner  will  also  consider 
comments  from  Central  and  Regional 
Office  staff  in  making  final  decisions. 

After  the  Commissioner  has  made  the 
final  selections,  unsuccessful  applicants 
will  be  notified  in  writing  of  this  final 
decision.  The  successful  applicants  will 
be  notified  through  the  issuance  of  a 
Notice  of  Financial  Assistance  Awarded 
which  sets  forth  the  amount  of  funds 
awarded,  the  budget  period  for  which 
support  is  given,  the  non-Federal  share 
requirements,  and  the  total  period  for 
which  project  support  is  contemplated. 

D.  Closing  Date  for  Receipt  of 
Applications 

The  closing  date  for  receipt  of 
applications  under  this  program 
announcement  is  September  26, 1988. 

1.  Mailed  applications:  Applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date  at  the  OHDS  Grants  Office;  or 

b.  Sent  on  or  before  the  deadline  date, 
and  received  by  the  granting  agency  in 
time  to  be  considered  during  the 
competitive  review  and  evaluation 
process. 

(Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  Postal  Scr\'ice 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  of  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Applications  submitted  by  other 
means:  Applications  which  arc  not 
submitted  in  accordance  with  the  above 
criteria  shall  be  considered  as  meeting 
the  deadline  only  if  they  are  physically 
received  before  close  of  business  on  or 
before  the  deadline  date.  Hand 
delivered  applications  will  be  accepted 
at  the  OHDS  Grants  and  Contracts 
Management  Division  during  the  normal 
working  hours  of  9:00  a.m.  to  5:30  p.m. 
Monday  through  Friday. 

3.  Late  Applications:  Applications 
which  do  not  meet  criteria  one  or  two 
above  are  considered  late  applications 
and  will  not  be  considered. 

4.  Extension  of  deadlines:  OHDS  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is 
widespread  disruption  of  the  mails. 
However,  if  OHDS  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

E.  Papenvork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L.  96-511,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review  and  approval  any  reporting  and 
recordkeeping  requirements  in 
regulations,  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  HDS  grant 
applications  under  the  Part  IV  narrative 
under  OMB  Control  Number  09«MXn6. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.665  (Temporary  Child 
Care  for  Handicapped  Children  and  Crisis 
Nurseries)) 

Dated:  )une  20. 1988. 
Dodie  Truman  Borup, 

Commissioner,  Administration  for  Children. 
Youth  and  Families^ 

Approved:  June  21. 1988. 
Sydney  Olson. 

Assistant  Secretary  for  Human  Development 
Sen'ices. 

INSTRUCnONS  FOR  APPLYING  FOR 
FEDERAL  ASSISTANCE  FROM  HDS 
PROGRAMS 

HHS  Application  Instructions  Rev.  10/85 

Introduction 

Use  of  Forms 

The  forms  included  in  this  "kit"  shall 
be  used  to  apply  for  all  new 
discretionary  grants  and  cooperative 
agreements  awarded  by  the  Office  of 
Human  Development  Services.  They 
shall  also  be  used  to  request 
supplemental  assistance,  proposed 
changes  or  amendments,  and  request 
continuation  or  refunding  for  previously 
approved  grants  or  cooperative 
agreements  from  the  Office  of  Human 
Development  Services.  An  original  and 
two  copies  of  the  forms  should  be 
submitted  to  the  responsible  grants 
management  office.  If  an  item  cannot  be 
answered  or  does  not  appear  to  be 
related  or  relevant  to  the  assistance 
required,  write  "NA"  for  not  applicable. 

Applications 

Applicants  for  new  awards  and 
competing  continuations  are  required  to 
submit  a  complete  application  which 
consists  of  Parts  I  (SF-424)  through  Part 
V  Applicants  for  new  projects  must 
include  completed  Standard  Forms  441. 
Civil  Rights  Assurance,  and  HHS-641. 
Rehabilitation  Act  Assurance. 
Applicants  for  additional  funding  (such 
as  a  non-competing  continuation  or 
supplemental  grant)  or  amendments  to  a 
previously  submitted  application  should 
include  only  affected  pages.  Previously 
submitted  pages  whose  information  is 
still  current  need  not  be  resubmitted. 
Additionally,  applicants  for  certain  HDS 
programs  may  be  subject  to  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  (see  Attachments  1 


and  2).  These  applicants  must  follow  the 
instructions  provided  relative  to 
Executive  Order  12372  coverage  where 
appropriate,  as  listed  on  page  11. 

Submission  of  Applicants 

(1)  Non-competing  Continuation 
Grants — Applicants  for  continuation 
grants  must  submit  these  forms  not  later 
than  90  days  prior  to  the  budget  period 
end  date. 

(2)  New  Projects  and  Competing 
Continuations — Applicants  for 
Assistance  to  support  new  projects  or 
for  competing  continuations  should  refer 
to  program  announcements  for 
information  regarding  deadline  dates  for 
submission  of  forms. 

Instructions  for  Completion  of  Part  I 
(SF-424) 

Section  I 

Applicants  shall  complete  all  items  in 
Section  I.  If  an  item  is  not  applicable, 
write  "NA".  If  additional  space  is 
needed,  insert  an  asterisk  (*)  and  use 
Section  IV.  An  explanation  follows  for 
each  item. 

Item 

1.  Mark  appropriate  box. 
Preapplication  and  application  are 
described  in  OMB  Circular  A-102  and 
HDS  program  instructions.  Use  of  the 
SF-424  as  a  Notice  of  Intent  is  a  State 
option.  HDS  does  not  require  Notice  of 
Intent. 

2a.  Applicant's  own  control  number,  if 
desired. 

2b.  Date  application  is  signed. 

3a.  For  a  program  covered  by 
Executive  Order  12372,  enter  the  number 
assigned,  if  any.  by  the  State  Single 
Point  of  Contact.  Applications  submitted 
to  OHDS  must  contain  this  identifier,  if 
provided  by  the  State  Single  Point  of 
Contact.  Note:  Item  22  of  this  form  must 
be  completed  for  programs  covered  by 
E.0. 12372. 

3b.  Date  identifier  is  assigned  by 
State. 

4a-4h.  Enter  legal  name  of  applicant/ 
recipient,  name  of  primary 
organizational  unit  which  will  undertake 
the  assistance  activity,  complete 
address  of  applicant,  and  name  and 
telephone  number  of  person  who  can 
provide  further  information  about  this 
request. 

IF  THE  PAYEE  WIIJ.  BE  OTHER 
THAN  THE  APPUCANT.  ENTER  IN 
THE  REMARKS  SECTION  "PAYEE" 
THE  PAYEE'S  NAME,  DEPARTMENT 
OR  DIVISION.  COMPLETE  ADDRESS 
AND  EMPLOYER  IDENTIFICATION 
NUMBER  AND  DHHS  ENTITY 
NUMBER. 
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If  an  individual's  name  and/or  title  is 
desired  on  the  payment  instrument,  the 
name/or  title  of  the  designated 
individual  must  be  speciHed. 

5.  Enter  Employer  Identification 
Number  of  applicant  as  assigned  by  the 
Internal  Revenue  Service.  If  the 
applicant  organization  has  been 
assigned  a  DHHS  Entity  Number 
consisting  of  the  IRS  employer 
identification  number  prefixed  by  "1" 
and  suffixed  by  a  two-digit  number, 
enter  the  full  Entity  Number.  If  applicant 
has  other  grants  with  DHHS  and  has 
been  assigned  a  Payee  Identification 
Number,  enter  PIN  in  parentheses  ( ) 
beside  employer  identification  number. 

ea.  Enter  the  Catalog  of  Federal 
Domestic  Assistance  number  assigned 
to  program  under  which  assistance  is 
requested.  If  more  than  one  program 
(e.g.,  joint  funding)  check  "multiple"  and 
explain  in  Section  IV,  remarlcs.  If 
unknown,  cite  Public  Law  or  U.S.  Code.  - 

Bb.  Enter  the  program  title  from 
Catalog  of  Federal  Domestic  Assistance. 
Abbreviate  if  necessary. 

7.  Enter  title  and  appropriate 
description  of  project.  For  Notification 
of  Intent,  continue  in  Section  IV  if 
necessary  to  convey  proper  description. 
If  project  affects  particular  sites  as,  for 
example,  construction  or  real  property 
projects,  attach  a  map  showing  the 
project  location. 

8.  Enter  appropriate  letter  to  designate 
grantee  type — "City"  includes  towm, 
township  or  other  municipality.  If  the 
grantee  is  other  than  that  listed,  specify 
type  on  "Other"  line,  e.g..  Council  of 
Governments.  Note:  Non-profit 
organizations  which  have  not  previously 
received  HDS  program  support  must 
submit  proof  of  nonprofit  status. 

9.  Enter  Governmental  unit  where 
significant  and  meaningful  impact  could 
be  observed.  List  only  largest  unit  or 
units  affected,  such  as  State,  county,  or 
city.  If  entire  unit  is  affected,  list  it 
rather  than  subunits. 

10.  Indentify  estimated  number  of 
persons  directly  benefiting  from  project, 
as  described  in  the  program  narrative. 

11.  All  applicants  for  new.  competing 
continuation  and  non-competing 
continuation  grants  should  enter  the 
letter  "A".  And  applicants  for 
supplemental  grant  funding  should  enter 
the  letter  "B".  For  proposed  changes  or 
amendments,  enter  "E". 

12.  Enter  amount  requested  or  to  be 
contributed  during  the  initial  funding/ 
budget  period  by  each  contributor. 
Where  allowable  the  value  of  in-kind 
contributions  should  be  included.  If  the 
action  is  a  change  in  dollar  amount  of 
existing  grant  (a  revision  or 
augumentation),  indicate  only  the 
amount  of  the  change.  For  decreases. 


enclose  the  amount  in  parentheses.  If 
both  basic  and  supplemental  amounts 
are  included,  breakout  in  Section  IV.  For 
multiple  program  funding  use  totals  and 
show  program  breakdowns  in  remarlcs. 
Item  definitions:  12a,  amount  requested 
from  Federal  Government;  12b.  amount 
from  local  government,  if  applicant  is 
not  a  local  government;  12e,  amount 
from  any  other  sources,  explain  in 
Section  IV. 

13a.  Self  explanatory.  Enter  the 
appropriate  Congressional  District 
numberfs).  If  the  State  has  only  one 
Congressional  District,  enter  "at  large". 

13b.  Enter  the  district(s)  where  most 
of  the  actual  work  will  be  accomplished. 
If  city-wide  or  State-wide  covering 
several  districts,  write  "city-wide"  or 
"State-wide". 

14.  Enter  appropriate  letter. 
Definitions  are: 

A.  New.  A  submittal  for  the  first  time 
for  a  new  project  or  project  period 
(includes  competing  continuations). 

B.  Renewal.  Not  applicable  to  HDS 
grant  programs. 

C.  Revision.  A  modification  to  project 
after  the  initial  funding/budget  period 
and  within  the  approved  project  period. 

D.  Continuation.  Support  for  a  non- 
competing  continuation  project  after  the 
initial  funding/budget  period  end  within 
the  approved  project  period. 

E.  Augmentation.  (Referred  to 
elsewhere  in  these  instructions  and  in 
other  HDS  publications  as  a 
"supplemental").  An  application  for 
additional  funds  for  a  project  previously 
awarded  funds  in  the  same  funding/ 
budget  period.  Project  nature  and  scope 
unchanged. 

15.  Enter  approximate  date  project  is 
expected  to  begin.  If  initial  budget 
period  is  other  than  12  months,  explain 
in  Part  IV. 

16.  Enter  estimated  number  of  months 
to  complete  project  after  Federal  funds 
are  available. 

17.  Complete  only  for  revisions  (item 
14C).  or  augmentations  (Supplements) 
(Item  14E). 

18.  Date  application/preapplication 
must  be  submitted  to  HDS  in  order  to  be 
eligible  for  funding  consideration. 

19.  Name  and  address  of  the  Federal 
agency  to  which  this  request  is 
addressed.  Indicate  as  clearly  as 
possible  the  name  of  the  office  to  which 
the  application  will  be  delivered. 

20.  Enter  existing  HDS  award  number 
from  item  3  of  the  Notice  of  Financial 
Assistance  Awarded  if  this  is  not  a  new 
request  and  directly  relates  to  a 
previous  Federal  action.  Otherwise 
write  "NA" 

21.  Check  appropriate  box  as  to 
whether  Section  IV  of  form  contains 


remarks  and/or  additional  remarks  are 
attached. 

Section  II 

Applicants  will  always  complete 
either  item  22a  or  22b  and  items  23a  and 
23b.  An  explanation  follows  for  each 
item. 

22a.  Complete  if  application  is  subject 
to  Executive  Order  12372  (State  review 
and  comment).  Note:  All  written 
conunents  submitted  by  or  throu^  the 
State  Contact  must  be  attached,  if 
available.  Applicants  are  advised  of  the 
delay  of  funding  near  the  end  of  the 
fiscal  year,  if  a  timely  notification  to  the 
State  Contact  is  not  made. 

22b.  Check  if  application  is  not  subject 
to  E.0. 12372. 

23a.  Name  and  title  of  authorized 
representative  of  legal  applicant. 

23b.  Self  explanatory.  Note:  The 
authorized  representative  signature 
cannot  be  signed  by  designee. 

Note:  APPUCANT  COMPLETES 
ONL  Y  SECTIONS  I  AND  //.  SECTION 
III  IS  COMPLETED  BY  FEDERAL 
AGENCIES. 

InstiuctkHis  for  Completion  of  Part  II 

Negative  answers  will  not  require  an 
explanation  unless  the  responsible  HDS 
program  office  requests  more 
information  at  a  later  date.  All  "Yes" 
answers  must  be  explained  on  a 
separate  page  in  accordance  with  these 
instructions. 

Item  1 — Provide  the  name  of  the 
governing  body  establishing  the  priority 
system  and  the  priority  rating  assigned 
to  this  project.  If  the  priority  rating  is  not 
available,  give  the  approximate  date 
that  will  be  obtained. 

Item  2 — Provide  the  name  of  the 
agency  or  board  which  issued  the 
clearance  and  attach  the  documentation 
of  status  or  approval.  If  the  clearance  is 
not  available,  give  the  approximate  date 
that  it  will  be  obtained. 

Item  3 — Furnish  the  name  of  the 
approving  agency  and  the  approval  date. 
If  the  approval  has  not  been  received, 
state  approximately  when  it  will  be 
obtained.  If  the  application  is  covered 
by  Executive  Order  12372.  this  item 
should  be  completed. 

Item  4 — Show  whether  the  approved 
comprehensive  plan  is  State,  local  or 
regional;  or,  if  none  of  these,  explain  the 
scope  of  the  plan.  Give  the  location 
where  the  approved  plan  is  available  for 
examination,  and  state  whether  this 
project  is  in  conformance  with  the  plan. 
If  the  plan  is  not  available,  explain  why 

Item  5 — Show  the  population  residing 
or  working  on  the  Federal  installation 
who  will  benefit  from  this  project. 
(Federally  recognized  Indian 


reservations  are  not  "Federal 
Installations"). 

Item  6 — Show  the  percentage  of  the 
project  work  that  will  be  conducted  on 
Federally-owned  land  or  leased  land. 
Give  the  name  of  the  Federal 
installation  and  its  location. 

Item  7 — Briefly  describe  the  possible 
beneficial  and /or  harmful  effect  on  the 
environment  because  of  the  proposed 
project.  If  an  adverse  environmental 
effect  is  anticipated,  explain  what  action 
will  be  taken  to  minimize  it. 

Item  8 — State  the  number  of 
individuals,  families,  businesses,  or 
farms  this  project  will  displace.  Federal 
agencies  will  provide  separate 
instructions,  if  additional  data  is 
needed. 

Item  9 — Show  the  Catalog  of  Federal 
Domestic  Assistance  number,  the 
program  number,  the  tjrpe  of  assistance, 
the  status,  the  amount  of  each  project 
where  there  is  related  previous,  pending 
or  anticipated  assistance  from  another 
funding  source.  If  this  application  is  for 
a  non-competing  continuation,  a 
supplement  or  a  revision,  do  not  refer  to 
the  prior  or  current  HDS  award. 

Instructions  for  Completion  of  Part  III 

This  form  is  designed  so  that 
application  can  be  made  for  funds  to 
support  one  or  more  functions  or 
activities.  Generally,  HHS  funded 
programs  do  not  require  a  breakdown 
by  function  or  activity.  Therefore,  only 
Line  1  need  be  completed.  However, 
Head  Start,  funded  by  the 
Administration  for  Children,  Youth  and 
Families  requires  that  activities 
commonly  identified  by  program 
accounts  be  displayed  separately  on 
individual  lines  (Lines  1-4  under  Section 
A  and  Columns  1-4  under  Section  B). 

Since  HDS  programs  award  funds  to 
support  activities  for  budget  periods 
which  are  generally  12  months  in 
duration.  Section  A,  B.  C.  and  D  must 
provide  budget  information  for  the 
requested  budget  period.  Section  E 
should  reflect  the  need  for  Federal 
Assistance  in  subsequent  budget 
periods. 

Applicants  for  research  grants  are  not 
required  to  complete  information  items 
related  to  non-Federal  share.  Rather, 
research  cost  sharing  shall  be  negotiated 
separately  with  the  funding  office. 

Section  A — Budget  Summary 

Lines  1-4 

Col.  (a):  For  applications  pertaining  to 
a  single  grant  program  and  not  requiring 
a  functional  activity  or  program  account 
breakout  enter  on  Line  1  under  Column 
(a)  the  Federal  Domestic  Assistance 
Catalog  program  title  (See  attached 


listing).  For  "Head  Start",  enter  the 
activities  (program  accounts]  name  for 
which  funds  are  being  requested  on 
separate  lines. 

Col.  (b):  Enter  appropriate  Catalog  of 
Federal  Domestic  Assistance  number. 
For  "Head  Start",  enter  the  activities 
(program  accounts)  number  for  which 
funds  are  being  requested  on  separate 
lines. 

CoL  (c)-(g):  For  new  applications, 
leave  Coliunns  (c)  and  (d)  blank.  For 
each  line  entry,  enter  in  Colunms  (e).  (f). 
and  (g)  the  appropriate  amounts  needed 
to  support  the  project  for  the  first  budget 
period. 

For  non-competing,  or  competing 
continuation  applications,  enter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  of  funds  which  will  remain 
unobligated  at  the  end  of  the  current 
budget  period.  Enter  in  columns  (e).  (f). 
and  (g)  the  appropriate  amounts  needed 
to  support  the  project  for  the  new  budget 
period.  (Column  (g)  should  equal  the 
total  of  Column  (e)  and  Column  (f).) 

For  augmentation  (supplements)  and 
changes  to  existing  grants,  leave 
Columns  (c)  and  (d)  blank  and  enter  in 
Columns  (e)  and  (f)  the  amount  of 
increase  or  decrease  of  Federal  and  non- 
Federal  funds,  as  appropriate.  Enter  in 
Column  (g)  the  new  total  budgeted 
amount  (Federal  and  non-Federal) 
which  includes  the  previously 
authorized  total  budgeted  amounts  for 
the  current  budget  period  plus  or  minus, 
as  appropriate,  the  amounts  shown  in 
Columns  (e)  and  (f).  The  amount(s)  in 
Columns  (g)  should  not  equal  the  sum  of 
the  amounts  in  Columns  (e)  and  (f). 

Line  5 

Enter  the  totals  for  all  columns 
completed. 

Section  B— Budget  Categories 

Column  1-5 

In  the  Column  heading  (1)  through  (4), 
enter  the  same  titles  of  the  grant 
programs  and/or  program  accounts 
shown  on  Lines  1  through  4,  Column  (a). 
Section  A.  For  each  grant  program  or 
activity  (program  account)  enter  in 
Columns  (1)  through  (4)  enter  the  total 
requirements  for  Federal  funds  by  object 
class  categories  and  enter  total  in 
Column  5. 

Allowability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in 
Sub-part  Q  of  45  CFR  Part  74  and  the 
HDS  Grants  Administration  Manual. 

Personnel— Line  6a:  Enter  the  total 
costs  of  salaries  and  wages  of 
applicant/grantee  staff.  Do  not  include 
costs  of  consultants  or  personnel  costs 
of  delegate  sgencies.  (See  Section  F, 
Line  21.  for  additional  requirements.) 


Fringe  Benefits— Line  6b:  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate.  Provide  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance.  F.LCA.,  retirement  insurance, 
etc. 

Travel — Line  6c:  Enter  total  costs  of 
out-of-town  travel  (travel  requiring  per 
diem)  for  employees  of  the  project.  Do 
not  enter  costs  for  consultant's  travel  or 
local  transportation.  Provide 
justification  for  requested  travel  costs. 
(See  Line  6h  and  Section  F.  Line  21.  for 
additional  instructions). 

Equipment— Line  6d:  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  "Equipment"  means  an 
article  of  tangible  personal  property 
having  a  useful  life  or  more  than  two 
years  and  an  acquisition  cost  of  $500  or 
more  per  unit.  An  applicant  may  use  its 
own  definition  of  equipment,  provided 
that  such  a  definition  would  at  least 
include  all  tangible  personal  property  as 
defined  in  the  preceding  sentence.  (See 
Section  F,  Line  21  for  additional 
requirements). 

Supplies — Line  6e:  Enter  the  total 
costs  of  all  tangible  personal  property 
(supplies]  other  than  that  included  on 
line  6d. 

Contractual— Line  6f:  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.).  and,  (2) 
contracts  agreements  with  secondary 
recipient  organizations  including 
delegate  agencies.  Also  include  any 
contracts  with  organizations  for  the 
provision  of  technical  assistance.  Do  not 
include  payments  to  individuals  on  this 
line.  Attach  a  list  of  contractors 
indicating  the  name  of  the  organization; 
the  purpose  of  the  contract;  statement 
(scope)  of  work;  period  of  performance; 
and  the  estimated  dollar  amount  of  the 
award.  If  the  name  of  contractor,  scope 
of  work  and  estimated  total  is  not 
available  or  has  not  l>een  negotiated, 
include  in  line  h,  "Other".  (Note: 
Whenever  the  applicant/grantee  must 
submit  sections  A  and  B  of  Part  III, 
Budget  Section,  completed  for  each 
delegate  agency  by  agency  title,  along 
with  the  required  supporting  information 
referenced  in  the  applicable 
instructions.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6(f).  Provide  back-up 
documentation  identifying  name  of 
contractor,  purpose  of  contract  and 
major  cost-elements.) 

Construction — Line  6g:  Enter  the  costs 
of  alterations  or  renovation.  Provide 
narrative  justification  and  break-down 
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of  costs.  New  construction  is 
unallowable. 

Other— Line  6h:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to.  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel),  space  and 
equipment  rentals,  printing  and 
publication,  computer  use,  training  costs 
including  tuition  and  stipends,  training 
service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Total  Direct  Charges — Line  6i:  Show 
the  totals  of  Lines  6(a)  through  6(h). 

Indirect  Charges— Line  6J:  Enter  the 
total  amount  of  indirect  costs.  If  no 
indirect  costs  are  requested  enter 
"none".  This  line  should  be  used  only 
when  the  applicant  (except  local 
governments)  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 
and  Human  Services.  Applicant  should 
enclose  a  copy  of  the  current  negotiated 
agreement.  Local  governments  shall 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments,  the  reimbursement  of 
indirect  costs  will  be  limited  to  the 
lesser  of  actual  indirect  costs  of  8 
percent  of  the  amount  allowed  for  direct 
costs  exclusive  of  any  equipment 
charges,  rental  of  space,  tuition  and 
fees,  post-doctoral  training  allowances, 
contractual  items,  and  alteration  and 
renovations.  //  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  be  also  charged  as 
direct  costs  to  the  grant. 

Total— Line  6k:  Enter  the  amounts  of 
Lines  6(i)  and  6(j).  For  all  new  competing 
and  non-competing  continuation 
applications,  the  total  amount  shown  in 
Column  (5).  Line  6(k),  should  be  the 
same  as  the  amount  shown  in  Section  A, 
Column  (e),  Line  5. 

For  all  supplements  or  changes,  the 
total  of  the  amount  shown  in  Columns 
(1)  through  (4)  should  equal  the  amount 
shown  in  Section  A,  Line  5(e).  The 
amount  shown  in  Column  (5)  should 
include  the  cumulative  total  of  the 
previously  approved  Federal  share  for 
the  current  budget  period  plus  or  minus, 
as  appropriate,  the  increase  or  decrease 
of  Federal  funds. 

Program  Income — Line  7:  Enter  the 
estimated  amount  of  income,  if  any. 
expected  to  be  generated  from  this 


project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 
Show  the  nature  and  source  of  income, 
in  the  program  narrative  statement. 

Section  C— Non-Federal  Resources 

Line  8-11:  Enter  amounts  of  non- 
Federal  resources  that  will  be  used  to 
support  the  project.  Provide  a  brief 
explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution,  and 
whether  it  is  in  cash  or  in-kind.  If  in- 
kind  is  allowable  and  included,  show 
the  basis  for  computation  including: 

(1)  Numbers  and  types  of  volunteers 
and  rates  at  which  their  services  are 
valued; 

(2)  Valuation  of  donated  space  (use 
only),  including  number  of  square  feet 
and  value  assigned  per  square  foot;  and 

(3)  Determination  of  depreciation  or 
use  allowance  for  grantee-owned  space; 
[include  statement  specifying  whether 
space  was  purchased  or  constructed, 
totally  or  in  part  with  federal  funds  for 
items  (2)  and  (3)]. 

(4)  Type  and  value  of  other  in-kind 
contributions  expected. 

Column  (a):  Enter  the  program  title  or 
activities  (program  accounts)  as  in 
Column  (a)  Section  A. 

Column  (b):  Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made  by 
the  applicant. 

Column  (c):  Enter  the  State 
contribution.  If  the  applicant  is  a  State 
agency,  enter  the  non-Federal  funds  to 
be  contributed  by  the  State  other  than 
the  applicant  State  agency. 

Column  (d):  Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e):  Enter  the  totals  of 
Columns  (b).  (c),  and  (d). 

Line  12 — Enter  total  of  each  of 
Columns  (b)  through  (e).  The  amount  In 
Column  (e)  should  be  equal  to  the 
amount  on  Line  5.  Column  (f).  Section  A. 

Section  D— Forecasted  Cash  Needs 

Line  13— Enter  the  amount  of  Federal 
cash  needed  for  this  grant,  by  quarter, 
during  the  budget  period. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  budget  period. 

Line  75— Enter  the  totals  of  amounts 
on  Line  13  and  14. 

Section  E— Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  Projects 

Line  16-19— EnXer  the  Column  (a)  the 
same  program  title  or  activities  (program 
accounts)  as  in  Column  (a)  Section  A. 
For  new  or  competing  continuation  or 
non-competing  continuation  grant 
applications,  enter  in  the  proper 


columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
budget  periods  (usually  in  years).  Do  not 
enter  current  year  budget  amount;  enter 
second,  third,  fourth,  and  fifth  year 
budget  estimate  needs.  This  Section 
need  not  be  completed  for  Headstart 
applicants  with  indefinite  project 
periods  or  for  revisions  or  supplements 
for  the  current  budget  period  which  do 
not  increase  the  general  level  of  support. 

Line  20— Enter  the  totals  of  each  of 
the  Columns  (b)  through  (e). 

Section  F— Other  Budget  Information 

Line  21 — Use  this  space  to  fully  . 
explain  and  justify  the  major  items 
included  in  the  budget  categories  shown 
in  Section  B.  Include  sufficient  detail  to 
facilitate  determination  of  allowability. 
relevance  to  the  project,  and  cost 
benefits.  Particular  attention  must  be 
given  to  the  explanation  of  any 
requested  direct  cost  budget  item  which 
requires  explicit  approval  by  the  HDS 
program  office.  Budget  items  which 
require  identification  and  justification 
shall  include,  but  not  be  limited  to,  the 
following: 

1.  Salary  amounts  and  percentage  of 
time  worked  for  those  key  individuals 
who  are  identified  in  the  project 
narrative. 

2.  Travel  requiring  per  diem  and 
foreign  travel,  number  of  trips  traveled, 
destinations,  length  of  stay, 
transportation  cost,  subsistence 
allowance,  purpose  of  trip. 

3.  A  list  of  all  equipment  (See  Pari  III, 
Section  B,  Line  6d)  and  estimated  cost  of 
each  item  to  be  purchased.  Need  for 
equipment  must  be  supported  in 
program  narrative. 

4.  Contractual:  Major  items  or  groups 
of  smaller  items;  and 

5.  Other  group  and  major  categories, 
e.g.,  consultants,  local  transportation, 
space  rental,  training  allowances,  staff 
training,  computer  equipment,  etc. 
Provide  a  complete  break-down  of  all 
costs  that  make  up  this  category. 

Line  22— Enter  the  type  of  indirect 
cost  rate  (provisional,  flnal,  fixed  or 
predetermined)  that  will  be  in  effect 
during  the  funding  period,  the  estimated 
amount  of  the  base  to  which  the  rate  is 
applied,  and  the  total  indirect  expense. 
Also,  enter  the  date  HDS  approved  the 
rate,  where  applicable.  Attach  a  copy  of 
rate  agreement. 

Line  23— Provide  any  other 
explanations  required  or  deemed 
necessary. 
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FEDERAL  ASSISTANCE 


1    TYPE 

OF  D  NOTCC  OF  INTENT  (OPTIONAU 

^JiSf^^         D  PnEAPPUCATION 

D  APPUCATION 


2.  APPU- 
CANTS 
APPU- 
CATION 
lOCNTI- 
FIER 


•  NUMBER 


b  DATE 


Hut    mutth    day 


1» 


3    STATE 
APPU- 
CATION 
OENTI- 
HER 
NOTE  TOM 
ASSIGNED 
•Y  STATE 


OMBAgptOMiNo  0346-0006 


•  NUMBER 


b  DATE 
ASSIGNED 


Ytar    nomik    4f 


19 


Um 


4   LEGAL  APPLICANT/RECIPIENT 
•.  Appfecam  NwM 

b.  Organizakon  UnM 

c.  SITMI/P  0  Bob 
d-Oly 


5.  EMPLOYER  IDENTIFICATION  NUMBER  (EM) 


22 

THE 

APPLICANT 
CERTIFIES 
THAT*' 


23. 

CERTIFYING 
REPRE- 
SENTATIVE 


To  •»  b»*  ol  mif  knowlwlB*  •"»  &*••• 


w«  VIM  wd  eomcL  •>•  deeumanl  •<•• 
bMn  *«y  Miiortnd  by  Ow  gaxwming 
body  d  M  appliMni  and  •«•  appiicwM 

wHcoinpiywMtMMKtwdi 

N  •<•  ■•■•»«nni  i*  approKad 


.    YES  THIS  NOTICE  OF  INTENT/PREAPPLICATION/APPLICATION  WAS  MADE 
EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON: 


AVAILABLE  TO  THE  STATE 


DATE 

b  NO.  PROGRAM  IS  NOT  COVERED  BY  E  O  12372  D 

OR  PROGRAM  HAS  NOT  BEEN  SEIBCTED  BY  STATE  FOR  REVIEW    U 


•.  TYPED  NAME  AND  TITLE 


b.  SIGNATURE 


24.  APPUCA-            V—r    manO)    day 
TION 
RECEIVED     19 


25   FEDERAL  APPLICATION  IDENTIFICATION  NUMBER 


27  ACTION  TAKEN 

Q  a.  AWARDED 
Ob.  REJECTED 
O  C.  RETURNED  FOR 

AMENDMENT 
Od.  RETURNED  FOR 

E.O.  12372  SUBMISSION 

BY  APPLICANT  TO 

STATE 
a  •.  DEFERRED 
Q  I.   WITHDRAWN 


FUNDING 


•  FEDERAL 


b   APPLICANT 


c   STATE 


d  LOCAL 


•■  OTHER 


TOTAL 


.00 


.00 


.00 
00 


00 


.00 


26,  FEDERAL  GRANT  IDENTIFICATION 


Ytar    moath    day 


29   ACTION  DATE»- 


19 


31    CONTACT  FOR  ADDITIONAL  INFORMA- 
TION (Name  and  irkp^ont  numbtrt 


32 

ENDING 
DATE 


30  Ytar  < 

STARTING 
DATE  19 


Ytar  iMM*    dan 
19 


33  REMARKS  ADDED 


Dy-     D 


No 


NSN  7S4O-01-006-6162 
PREVIOUS  EDITION 
IS  NOT  USABLE 


424-103 


STANDARD  FORM  424  PAGE  1  (Rw  4-64) 
r*tacrtbtd  by  OMB  Ctmtar  A-I(U 
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1988 


PART  II 
PROJECT  APPROVAL  INFORMATION 


OMP  NO  034SO006 


Item  1 

DoesThis  assistance  request  require 

State,  local  regional,  or  other  priority  rating? 


Name  of  Governlr>g  Body . 
Priority  Rating 


Yes. 


No 


Itenrt  2 

Does  this  assistance  request  require  State,  or  local 

a<^/lsory  educational  or  health  clearances? 


Name  of  AgerKy  or 
Board 


Yes No     (Anach  Oocunientation) 


Item  3 

Does  this  assistance  request  require  State,  local, 

regional  or  other  plannir)g  approval? 

Yes 


Name  of  Approving  Agency . 
Date 


_.  No 


Item  4 

Is  the  proposed  project  covered  by  an  approved  compre-         Check  one    State  [11 

hensive  plan?  Local  IZ! 

Regional        LJ 
Yes No     Location  of  Plan 


Item  5 

Will  the  assistance  requested  serve  a  Federal 


Name  o<  Federal  Installation . 


installation? 


Yes No      Federal  Population  benefiting  from  Project . 


Item  6. 

Will  the  assistance  requested  be  on  Federal  land  or  Name  of  Federal  Installation  . 

installation?  Location  of  Federal  Land 

Yes No  Percent  of  Project 


Item  7 

Will  the  assistance  requested  have  an  impact  or  effect  See  Instructions  for  additional  information  to  be 

on  tf>e  environment  provided 

Yes No 

Item  8.  Number  of' 

Will  the  assistance  requested  cause  the  displacement  Individuals  

of  individuals,  families,  businesses,  or  farms?  Families      

Businesses 

Yes No        Farms         


Item  9. 

Is  there  other  related  assistance  on  this  project  previous.         See  instructions  for  additional  information  to  be 
pending,  or  anticipated  provided 

Yes No 


UMI 
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OMBNO  OMMOM 


PART  III  •  BUDGET  INFORMATION 

SECTION  A  •  BUDGET  SUMMARY 

Grant  Program, 

Functkxt 

or  Activity 

(a) 

Federal 
Catalog  No. 

(b) 

Estimated  Unobligated  Funds                          '"  ■  "  " 

Federal            Non-Federal 
(c)                      (d) 

rww  or  nevRHM  d»w*  pt 

Federal            Nonfederal 
(e)                       W 

Total 

(0) 

1. 

$ 

$ 

$ 

$ 

$ 

2. 

3. 

4. 

5.  TOTALS 

$ 

$ 

$ 

$ 

$ 

SECTION  B  •  BUDGET  CATEGORIES                                                                         | 

6.  Object  Class  Categories 

-  Grant  Program,  Function  or  Activity 

Total 
(5) 

(1) 

(2) 

(3) 

W             

a.  Persormet 

$ 

$ 

$ 

$ 

$ 

b.  Fringe  Benefits 

c.  Travel 

d.  Equipment 

e.  Supplies 

f.   Contractual 

g.  Construction 

h.  Ottier 

i.    Total  Direct  Charges 

j.    Indirect  Charges 

k.  TOTALS 

$ 

$ 

$ 

$ 

$ 

7.  Program  Income 

$ 

$ 

$ 

$ 

$ 
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QMS  NO  WHOOM 


SECTION  C  •  NON-FEDERAL  RESOURCES 

(a)  Grant  Program 

(b)APPLICAMT 

(c)  STATE 

(d)  OTHER  SOURCES 

(e)  TOTALS 

8. 

$ 

« 

t 

$ 

« 

10. 

11. 

12.  TOTALS 

» 

« 

• 

% 

SECTION  0 .  FORECASTED  CASH  NEEDS 

13.  Faderal 

Total  for  isl  Year 

1st  Quarter 

2nd  Quarter 

3rd  Quarter 

4th  Quarter 

S 

$ 

$ 

S 

S 

14.  Nort-Federal 

• 

15.  TOTAL 

$ 

$ 

» 

s 

$ 

SECTION  E  •  BUDGET  ESTIMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  OF  THE  PROJECT 

(a)  Grant  Program 

FUTURE  FUNDING  PERIODS  fYEARS)                                 1 

(b)RRST 

(c)  SECOND 

(d)  THIRD 

(e)  FOURTH 

16. 

$ 

» 

$ 

S 

17. 

18. 

19. 

20.  TOTALS 

t 

s 

S 

s 

SECTION  F  •  OTHER  BUC-QET  INFORMATION 
(Attach  Additional  Sheets  N  Neceeaary) 

21.  Direct  Charges: 

22.  indirect  Charges: 

23.  Remarfca: 

PART  IV  PROGRAM  NARRATIVE  (Attach  pw  instruction) 


Piepaie  the  progcam  narrative  section  in  accordance  t^ith  the 
Instructions  Included  in  Parts  III  and  IV  of  this  Announcement. 
The  program  narrative  should  be  clear  and  concise,  and  should 
not  exceed  35  single-spaced  (or  70  double-spaced)  pages  plus 
such  necessary  attachments  as  organization  charts,  resumes,  and 
letters  of  agreement  and  support. 
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Part  v.— Assurances 

The  Applicant  hereby  assures  and 
certifies  that  it  will  comply  with  the 
regulations,  policies,  guidelines  and 
requirements,  including  45  CFR  Part  74 
and  OMB  Circulars  No.  A-102.  A-110 
and  applicable  cost  principles, 
(Circulars:  A-21,  "Educational 
Institutions";  A-87.  "Cost  Principles  for 
State  and  Local  Governments";  and  A- 
122,  "Nonprofit  Organizations"),  as  they 
relate  to  the  application,  acceptance  and 
use  of  Federal  funds  for  this  Federally 
assisted  project.  Also  the  applicant 
assures  and  certifies  with  respect  to  the 
grant  that: 

1.  It  possesses  legal  authority  to  apply 
for  the  grant;  that  a  resolution,  motion  or 
similar  action  has  been  duly  adopted  or 
passed  as  an  ofHcial  act  of  the 
applicant's  governing  body,  authorizing 
the  filing  of  the  application,  including  all 
understandings  and  assurances 
contained  therein,  and  directing  and 
authorizing  the  person  identified  as  the 
official  representative  of  the  applicant  to 
act  in  connection  with  the  application 
and  to  provide  such  additional 
information  as  may  be  required. 

2.  It  will  comply  with  Title  VI  of  the 
Civil  Rights  Act  of  1964  (P.L  88-352)  and 
in  accordance  with  Title  VI  of  that  Act, 
no  person  in  the  United  States  shall,  on 
the  ground  of  race,  color,  or  national 
origin,  be  excluded  from  participation  in, 
be  denied  the  benefits  of,  or  be 
otherwise  subjected  to  discrimination 
under  any  program  or  activity  for  which 
the  applicant  receives  Federal  financial 
assistance  and  will  immediately  take 
any  measures  necessary  to  effectuate 
this  agreement. 

3.  It  will  comply  with  Title  VI  of  the 
Civil  Rights  Act  of  1964  (42  USC  2000d) 
prohibiting  employment  discrimination 
where  (1)  the  primary  purpose  of  a  grant 
is  to  provide  employment  or  (2) 
discriminatory  employment  practices 
will  result  in  unequal  treatment  of 
persons  who  are  or  should  be  benefiting 
ht>m  the  grant-aided  activity. 

4.  It  will  comply  with  requirements  of 
the  provisions  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Act  of  1970  (P.L  91-646) 
which  provides  for  fair  and  equitable 
treatment  of  persons  displaced  as  a 
result  of  Federal  and  federally-assisted 
programs. 

5.  It  will  comply  with  the  provisions  of 
the  Hatch  Act  which  limit  the  political 
activity  of  State  and  local  government 
employees. 

6.  It  will  comply  with  the  minimum 
wage  and  maximum  hours  provisions  of 
the  Federal  Fair  Labor  Standards  Act 
(29  U.S.C.  201)  as  they  apply  to 
employees  of  institutions  of  higher 


education,  hospitals,  other  nonprofit 
organizations,  and  to  employees  of  State 
and  local  governments  who  are  not 
employed  in  integral  operations  in  areas 
of  traditional  governmental  functions. 

Head  Start,  Certification  of  Minimum 
Wage:  It  certifies  that  it  has  reviewed 
the  salary  structures  and  wages  for  all 
positions  and  certifies  that  persons 
employed  in  carrying  out  this  program 
shall  not  receive  compensation  at  a  rate 
which  is  (a)  in  excess  of  the  average  rate 
of  compensation  paid  in  the  area  to 
persons  providing  substantially 
comparable  services:  or  (b)  less  than  the 
minimum  wage  rate  prescribed  in 
section  6(a)  of  the  Fair  Labor  Standards 
Act  of  1938.  Documentation  of  the 
methods  by  which  it  established  wage 
scales  is  available  in  their  files  for 
review  by  audit  and  HDS  personnel. 

7.  It  will  establish  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  is  or  gives 
the  appearance  of  being  motivated  by  a 
desire  for  private  gain  for  themselves  or 
others,  particularly  those  with  whom 
they  have  family,  business,  or  other  ties. 

8.  it  will  give  the  sponsoring  agency  or 
the  Comptroller  General  through  any 
authorized  representative  the  access  to 
and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to 
the  grant,  including  the  records  of 
contractors  and  subcontractors 
performing  under  the  grant. 

9.  It  will  comply  with  all  requirements 
imposed  by  the  Federal  sponsoring 
agency  concerning  special  requirements 
of  law,  program  requirements,  and  other 
administrative  requirements. 

10.  It  will  insure  that  the  facilities 
under  its  ownership,  lease  or 
supervision  which  shall  be  utilized  in 
the  accomplishment  of  the  project  are 
not  listed  on  the  Environmental 
Protection  Agency's  (EPA)  list  of 
Violating  Facilities  and  that  it  will  notify 
the  Federal  grantor  agency  of  the  receipt 
of  any  communication  from  the  Director 
of  the  EPA  Office  of  Federal  Activities 
indicating  that  a  facility  to  be  used  in 
the  project  is  under  consideration  for 
listing  by  the  EPA. 

The  phrase  "Federal  financial 
assistance"  includes  any  form  of  loan, 
grant,  guaranty,  insurance  payment, 
rebate,  subsidy,  disaster  assistance  loan 
or  grant,  or  any  other  form  of  direct  or 
indirect  Federal  assistance. 

11.  It  will  comply  with  the  flood 
insurance  purchase  requirements  of 
Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  Public  Law  93- 
234,  87  Stat.  975,  approved  December  31, 
1976.  Section  102(a)  requires,  on  an  after 
March  2, 1975,  the  purchase  of  flood 
insurance  in  communities  where  such 
insurance  is  available  as  a  condition  for 


the  receipt  of  any  Federal  financial 
assistance  for  construction  or 
acquisition  purposes  for  use  in  any  area 
that  has  been  identified  by  the  Secretary 
of  the  Department  of  Housing  and  Urban 
Development  as  an  area  having  special 
flood  hazards. 

12.  It  will  assist  the  Federal  grantor 
agency  in  its  compliance  with  Section 
106  of  the  National  Historic  Preservation 
Act  of  1966  as  amended  (16  U.S.C.  470), 
Executive  Order  11593,  and  the 
Archeological  and  Historic  Preservation 
Act  of  1966  (16  U.S.C.  469a-l  et  seq.)  by 

(a)  consulting  with  the  State  Historic 
Preservation  Officer  on  the  conduct  of 
investigations,  as  necessary,  to  identify 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places  that  are  subject  to 
adverse  effects  (see  36  CFR  Part  800.8) 
by  the  grantee's  activity  and  notifying 
the  Federal  grantor  agency  of  the 
existence  of  any  such  properties,  and  by 

(b)  complying  with  all  requirements 
established  by  the  Federal  grantor 
agency  to  avoid  or  mitigate  adverse 
effects  upon  such  properties. 

13.  Applicants  for  the  Administration 
for  Native  Americans  Programs,  hereby 
certify  in  accordance  with  45  CFR 
1336.53,  that  the  financial  assistance 
provided  by  the  Office  of  Human 
Development  Services  for  the  specified 
activities  to  be  performed  under  this 
program,  ivill  be  in  addition  to,  and  not 
HI  substitution  for,  comparable  activities 
provided  without  Federal  assistance. 

14.  It  will  comply  with  the  Age 
Discrimination  Act  of  1975  enacted  as 
an  amendment  to  the  Older  Americans 
Act  (Pub.  L  94-135).  which  provides 
that:  No  person  in  ihe  United  States 
shall,  on  the  basis  of  age  be  excluded 
from  participation  in.  be  denied  the 
benefits  of,  or  be  subjected  to 
discrimination  under,  any  program  or 
activity  for  which  the  applicant  receives 
Federal  financial  assistance. 

15.  It  will  comply  with  Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C  794),  all 
requirements  imposed  by  the  applicable 
HHS  regulation  (45  CFR  Part  84),  and  all 
guidelines  and  interpretations  issued 
pursuant  thereto,  which  prohibits 
discrimination  on  the  basis  of  handicap 
in  programs  and  activities  receiving 
Federal  financial  assistance. 

16.  It  will  comply  with  Title  IX  of  the 
Education  Amendments  of  1972  (20 
U.S.C.  1681,  et  seq.)  which  prohibits 
discrimination  on  the  basis  of  sex  in 
education  programs  and  activities 
receiving  Federal  financial  assistance 
(whether  or  not  the  programs  or 
activities  are  offered  or  sponsored  by  an 
educational  institution). 
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17.  It  will  comply  with  Pub.  L.  93-348 
as  implemented  by  Part  46  of  Title  45  (45 
CFR  46.  42  U.S.C.  2891)  regarding  the 
protection  of  human  subjects  involved  in 
research,  development,  and  related 
activities  supported  by  the  grant. 

18.  It  will  comply  with  the  equal 
opportunity  clause  prescribed  by 
Executive  Order  11246.  as  amended,  and 
will  require  that  its  subrecipionts 


include  the  clause  in  all  construction 
contracts  and  subcontracts  which  have 
or  are  expected  to  have  an  aggregate 
value  within  a  12-month  period 
exceeding  $10,000.  in  accordance  with 
Department  of  Labor  regulations  at  41 
CFR  Part  60. 

19.  H  will  include,  and  will  require 
that  its  subrecipients  include,  the 
provision  set  forth  in  29  CFR  5.5(c) 


pertaining  to  overtime  and  unpaid 
wages  in  any  nonexempt 
nonconstruction  contract  which  involves 
the  employment  of  mechanics  and 
laborers  (including  watchmen,  guards, 
apprentices,  and  trainees)  if  the  contract 
exceeds  $2,500. 
(FR  Dt)c.  88-14991  Filed  7-1-88;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offloe  of  the  Assistant  Secretary  for 
Pul>Nc  and  Indian  Housing 

24  CFR  Part  964 

(DodiCt  No.  R-8S-1398:  FR-2519] 

Tenant  Management  in  PulHIc  Housing 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

ACTION:  Proposed  rule. 

summary:  This  rule  would  establish  a 
new  program  of  resident  management  of 
public  housing.  Under  the  program, 
resident  councils  that  represent  public 
housing  residents  could  approve  the 
formation  of  a  resident  management 
corporation.  A  qualifying  resident 
management  corporation  could  enter 
into  a  management  contract  with  the 
public  housing  agency  (PHA) 
establishing  the  respective  management 
rights  and  responsibilities  of  the  PHA 
and  the  corporation  with  respect  to  the 
public  housing  project  involved.  The 
program  would  give  PHAs  and  resident 
management  corporations  wide  latitude 
in  establishing  their  respective  roles  and 
relationships  under  the  contract. 

The  program  would  permit  resident 
management  corporations  to  retain  any 
income  generated  by  the  corporations 
that  exceeds  estimated  revenues  for  the 
project.  Retained  amounts  could  be  used 
for  purposes  of  improving  the 
maintenance  and  operation  of  public 
housing  projects,  establishing  business 
enterprises  that  employ  public  housing 
residents,  or  acquiring  additional 
dwelling  units  for  lower  income  families. 

The  program  contains  special 
provisions  for  HUD  technical  assistance 
to  resident  councils  and  resident 
management  corporations:  HUD  waiver 
of  certain  non-statutory  requirements  for 
resident  management  corporations  and 
the  PHA;  and  the  employment  of  public 
housing  management  specialists  to  help 
determine  the  feasibility  of.  and  to  help 
establish,  resident  management 
corporations,  and  to  provide  training 
and  other  duties  in  connection  with  the 
daily  operations  of  the  project.  This  rule 
implements  section  122  of  the  Housing 
and  Community  Development  Act  of 
1987  (42  U.S.C.  1437r)  and  coordinates 
the  resident  management  provisions  of 
the  1987  Act  with  HUD's  existing  rules 
on  PHA  tenant  participation  and 
management. 

dates:  Comment  due  date:  August  4. 
1988. 

ADDRESS:  HUD  invites  interested 
persons  to  submit  comments  to  the 


Office  of  General  Counsel.  Rules  Docket 
Clerk.  Room  10276,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washington,  DC 
20410-0500.  Comments  should  refer  to 
the  docket  number  and  title.  A  copy  of 
each  comment  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  at  this 
address. 

FOR  FURTHER  INFORMATKMi  CONTACT 
Nancy  S.  Chisholm.  Director,  Policy 
Staff.  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development,  Room  411ft  451  Seventh 
Street,  SW..  Washington.  DC  204ia 
telephone  (202)  755-6713.  (This  is  not  a 
toll-free  telephone  number.) 
SUPPtEMENTARY  INFORMATION: 

Overview 

This  proposed  rule  would  implement 
section  20  of  the  United  States  Housing 
Act  of  1937  (the  1937  Act).  This 
provision  was  contained  in  section  122 
of  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L.  100- 
242.  approved  February  5. 1988).  Section 
20  establishes  a  new  program  of 
resident  management  of  public  housing. 
Under  the  program,  resident  councils 
that  represent  residents  of  a  public 
housing  project  or  projects  could 
approve  the  formation  of  a  resident 
management  corporation.  A  qualifying 
resident  management  corporation  could 
enter  into  a  management  contract  with 
the  public  housing  agency  (PHA) 
establishing  the  respective  management 
rights  and  responsibilities  of  the  PHA 
and  the  corporation  with  respect  to  the 
public  housing  project  involved.  The 
program  would  give  PHAs  and  resident 
management  corporations  wide  latitude 
in  establishing  their  respective  roles  and 
relationships  under  the  contract. 

The  program  would  permit  resident 
management  corporations  to  retain  any 
income  that  they  generate  in  excess  of 
estimated  revenues  for  the  project. 
Retained  amounts  could  be  used  for 
purposes  of  improving  the  maintenance 
and  operation  of  public  housing  projects, 
establishing  business  enterprises  that 
employ  public  housing  residents,  or 
acquiring  additional  dwelling  units  for 
lower  income  families. 

The  program  contains  special 
provisions  governing  HUD  technical 
assistance  to  resident  councils  and 
resident  management  corporations; 
HUD  waiver  of  certain  non-statutory 
requirements  for  resident  management 
corporations  and  the  PHA;  and  the 
employment  of  public  housing 
management  specialists  to  help 
determine  the  feasibility  of,  and  to  help 
establish,  resident  management 


corporations,  and  to  provide  training 
and  other  duties  in  connection  with  the 
daily  operations  of  the  project. 

Note:  A  number  of  similar  terms  are  used 
throughout  the  proposed  rule  and  this 
preamble,  such  as  "tenant"  and  "resident", 
"tenant  management  corporation"  and 
"resident  management  corporation",  "tenant 
management"  and  "resident  management", 
and  "tenant  organization"  and  "resident 
council". 

These  terms  are  not  intended  to  denote 
different  meanings,  and  may  be  used 
interchangably.  They  merely  reflect  the 
difference  in  terminology  between  the 
existing  provisions  of  24  CFR  Part  964 — with 
its  emphasis  on  "tenant" — and  section  20  of 
the  1937  Act— which  uses  the  parallel  term 
"resident." 

Special  Features  of  Section  20 

Section  20  of  the  1937  Act  would  be 
implemented  as  a  new  Subpart  D  to  24 
CFR  Part  964.  The  provision  contains  a 
number  of  special  provisions  dealing 
with  resident  management  programs, 
including  the  following. 

;.  Approval  of  Resident  Management 
Corporation 

Section  20  requires  the  formation  of  a 
resident  management  corporation  as  a 
condition  to  the  assumption  by  tenants 
of  public  housing  management 
functions.  A  resident  council  must 
approve  the  formation  of  the  corporation 
in  all  instances.  Where  no  council 
exists,  section  20  requires  that  a 
majority  of  the  households  of  the  project 
approve  the  establishment  of  a  resident 
council  that  can  approve  the  formation 
of  the  corporation.  Subpart  C  of  Part 
964 — the  existing  regulatory  authority 
for  public  housing  tenant  management — 
permits  a  corporation  to  be  formed,  even 
if  there  is  no  tenant  organization  to 
approve  the  corporation's  establishment. 

The  Department  believes  that  the 
participation  of  tenant  organizations  is 
essential  to  the  success  of  resident 
management  efforts.  The  proposed  rule 
would,  therefore,  apply  the  requirement 
for  resident  council/tenant  organization 
approval  of  management  corporations  to 
both  Subparts  C  and  D.  This  provision 
would  be  implemented  through  the 
requirements  for  a  management 
corporation  set  out  in  the  definition  of 
"tenant  management  corporation  or 
resident  management  corporation." 

Section  20  references  an  "elected 
resident  council"  of  a  public  housing 
project  as  the  body  that  must  approve 
the  establishment  of  a  resident 
management  corporation.  This  rule 
equates  the  term  "resident  council"  with 
"tenant  organization" — the  term  used  in 
HUD's  existing  rules  at  Part  964  to  refer 
to  the  entire  Iwdy  of  tenants 
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participating  in  the  affairs  of  a  project. 
Given  this  usage  of  the  term,  it  is  not 
feasible  to  provide  for  an  "elected" 
resident  council.  The  rule  is,  however, 
faithful  to  section  20's  intent,  since  it 
provides,  at  §  964.7,  that  the  resident 
council  must  make  provision  for  the 
periodic  election  of  its  officers,  and  must 
have  a  democratically  elected  governing 
board.  These  requirements,  HUD 
believes,  appropriately  carry  out  the 
statutory  specification  that  there  be  an 
"elected"  resident  council. 

2.  "Project" 

Section  20  permits  a  "public  housing 
project"  for  purposes  of  that  section,  to 
include  one  or  more  contiguous 
buildings,  or  an  area  of  contiguous  row 
houses.  This  provision  is  designed  to 
allow  a  "project" — for  resident 
management  purposes — to  cover  fewer 
structures  than  comprise  a  "project"  for 
purposes  of  the  development  of  public 
housing  under  the  1937  Act.  For 
example,  a  "project"  managed  by  a 
resident  management  corporation  may 
involve  only  three  of  Rve  buildings  in  a 
development  "project." 

Subject  to  a  resident  council's 
decision  to  establish  a  resident 
management  corporation,  the  precise 
scope  of  the  "project"  would  be  defined 
by  the  management  contract  between 
the  PHA  and  the  resident  management 
corporation.  Generally,  the  "project" 
chosen  would  be  subject  only  to  such 
factors  such  as  the  feasibility  of  the 
"project's"  configuration  to  contribute  to 
the  successful  operation  of  the  resident 
management  functions  to  be  carried  out 
by  the  corporation. 

The  Department  proposes  to  adopt 
section  20'8  definition  of  "project"  for 
both  Subparts  C  and  D,  and  to  use  its 
discretion  to  expand  upon  the  definition 
in  one  respect:  A  "project" — for  tenant 
management  purposes — could  include 
"scattered  site"  buildings.  The 
Department  believes  that  requiring 
contiguity  as  a  condition  of  a  building's 
participation  in  Part  964  would 
unnecessarily  constrict  the  types  of 
resident  management  arrangements  that 
PHAs  and  resident  management 
corporations  could  successfully  carry 
out. 

In  proposing  this  elaboration  of 
section  20*8  authority,  however,  the 
Department  is  concerned  that  the  spatial 
separation  of  buildings  that  are 
participating  in  a  resident  management 
program,  such  as  scattered  site 
buildings,  may  in  certain  circumstances 
affect  the  feasibility  and  ultimate 
success  of  the  resident  management 
program  involved.  The  Department 
specifically  requests  comments  on  the 
feasibility  of  resident  management  in 


buildings  that  may  be  spatially  separate, 
particularly  in  the  scattered  site  context, 
and  on  any  techniques  that  may  serve  to 
make  such  arrangements  more  feasible. 

The  Department  wants  to  provide 
PHAs  and  resident  management 
corporations  maximum  flexibility  to 
determine  the  nature  and  extent  of  their 
obligations  under  a  management 
contract,  but  is  concerned  that  the  rights 
of  individual  tenants  of  projects 
identified  for  resident  management  also 
be  protected. 

It  is  clear  that  unanimity  in  favor  of 
resident  management  on  the  part  of 
tenants  of  a  building  is  not  required  in 
order  for  a  PHA  and  a  resident 
management  corporation  to  contract 
under  section  20.  It  would  be  possible, 
however,  for  the  Department  to 
prescribe  specific  rules  governing 
circumstances  wherein  resident  families 
opposed  to  tenant  management  might  be 
permitted  to  opt  out.  For  example,  a 
scattered  site  project  involving  detached 
dwellings  could  permit  resident 
management  only  of  those  dwellings 
occupied  by  families  supporting  the 
management  corporation — since 
normally  it  would  be  feasible  for  the 
PHA  to  continue  to  manage  individual 
units  occupied  by  families  who  objected 
to  resident  management.  Similarly, 
circumstances  may  exist  in  which 
families  situated  in  other  types  of  living 
arrangements — e.g.,  in  row  houses — ^who 
object  to  resident  management  might 
feasibly  be  permitted  to  remain  under 
PHA  management,  while  other  nearby 
units  are  subject  to  management  by  the 
resident  management  corporation. 

The  proposed  rule  would  leave  these 
issues  for  resolution  in  the  contract. 
Comment  is  invited,  however, 
concerning  steps  that  might  be  taken  by 
HUD,  the  PHA.  or  the  resident 
management  corporation  to  ensure  the 
feasibility  of  management  arrangements, 
while  permitting  families  not  supportive 
of  these  arrangements  to  remain  subject 
only  to  PHA  management. 

3.  Rights  of  Families;  Operation  of 
Project 

Where  the  "project"  for  purposes  of 
section  20  is  less  than  the  entire 
development  project,  such  as  where 
three  buildings  in  a  five-building  project 
are  participating  in  the  resident 
management  program,  section  20 
prohibits  the  program  from  interfering 
with  the  rights  of  other  residents  of  the 
project  or  harming  the  efficient 
operation  of  the  project  as  a  whole.  The 
proposed  rule  would  adopt  these 
prohibitions  for  both  Subparts  C  and  D, 
with  a  requirement  that  the  PHA  be 
responsible  for  determining  where 
these  conditions  exist. 


4.  Management  Specialist 

Section  20  requires  the  resident 
council  of  a  project,  in  cooperation  with 
the  PHA,  to  select  a  qualified  public 
housing  management  specialist  (1)  to 
assist  in  determining  the  feasibility  of, 
and  to  help  establish,  a  resident 
management  corporation;  and  (2)  to 
provide  training  and  other  duties  in 
connection  with  the  daily  operations  of 
the  project. 

The  proposed  rule  (§  964.40)  would 
require  the  PHA  and  the  resident 
council  to  agree  in  advance  upon:  (1) 
The  qualifications  that  the  management 
specialist  must  possess;  (2)  the  terms 
and  conditions  of  the  search  and 
selection  process;  (3)  the  duties  and 
responsibilities  to  be  performed  by  the 
management  specialist,  including  the 
remuneration  to  be  provided  the 
specialist,  a  clear  specification  of  the 
nature  and  degree  of  supervision  to  be 
provided  the  specialist  and  a  clear 
specification  of  the  title  of  the  person  or 
persons  in  the  organizational  structure 
of  the  PHA  for  the  resident  council  (or 
both)  to  whom  the  specialist  is  to  report 
for  supervision  and  for  evaluation  of  his 
or  her  performance;  and  (4)  such  other 
matters  with  respect  to  the  selection  and 
functions  of  the  management  specialist 
as  the  PHA  and  the  resident  council 
may  determine,  consistent  with  the  ACC 
and  applicable  law  and  regulations.  The 
resident  council  must  select  the  housing 
management  specialist,  in  accordance 
%vith  the  terms  of  its  agreement  with  the 
PHA. 

It  should  be  noted  that  §  964.40  would 
require  selection  of  a  public  housing 
management  specialist  only  in 
circumstances  where  there  was  no 
previously  established  resident 
management  corporation.  An  already- 
established  tenant  management 
corporation,  if  it  qualified  to  become  a 
resident  management  corporation  under 
Subpart  D  of  this  rule,  would  have 
discretion  to  determine  whether  the 
services  of  pubUc  housing  management 
specialist  were  needed.  Under  the 
contract  between  the  PHA  and  a 
resident  management  corporation,  the 
corporation  typically  would  be 
authorized  to  contract  for  services  under 
conditions  mutually  agreeable  to  the 
PHA  and  the  corporation. 

5.  Management  Contract 

Section  20(b)(4)  of  the  1937  Act  raises 
a  number  of  interpretational  issues  with 
respect  to  the  duty  of  a  PHA  to  enter 
into  a  management  contract  with  a 
qualifying  resident  management 
corporation.  The  provision  states  in  part: 
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A  resident  management  corpontioo  that 
qualifles  under  thi*  section,  and  that  supplies 
insurance  and  bonding  or  equivalent 
protection  sufficient  to  the  Secretary  and  the 
public  agency,  shall  enter  into  a  contract 
with  the  public  housing  agency  establishing 
the  respective  management  rights  and 
responsibilities  of  the  corporation  and  the 
public  housing  agency.  (Emphasis  supplied.) 

This  language  raises  several 
questions. 

(a)  Qualiflcation  of  a  Resident 
Management  Corporation  To  Enter  Into 
a  Management  Contract 

An  initial  issue  is  whether  the 
resident  management  corporation  must 
meet  only  the  literal  terms  of  section 
20(b)(4)  to  trigger  the  "enter  into  a 
management  contract"  requirement.  The 
Department  does  not  believe  that  this 
language  was  intended  to  provide  the 
only  qualifications  for  a  resident 
management  corporation's  assumption 
of  resident  management  responsibilities. 
Section  20's  requirements  for  a 
corporation  are  indeed  "bare  bones," 
speaking  only  to  the  approval  of  the 
corporation  by  a  resident  council,  the 
non-profit  and  corporate  structure  of  the 
corporation,  and  its  voting  structure.  If 
these  were  the  only  requirements  for  a 
qualifying  resident  management 
corporation,  the  PHA  could  be  forced  to 
"enter  into  a  contract"  with  a 
corporation  that  lacked  even  basic 
management  skill  and  capacity  to 
perform  the  most  rudimentary  project 
management  tasks. 

The  Department  does  not  believe  that 
section  20  envisions  such  a  result,  and 
does  not  view  the  quoted  language  as  a 
bar  to  imposing  reasonable  additional 
qualifications  on  resident  management 
corporations.  Thus,  the  Department 
would  apply  the  existing  requirements 
for  a  tenant  management  corporation 
under  §  964.29  of  Subpart  C  on  a 
resident  management  corporation  under 
Subpart  D.  The  Department  believes 
that  S  964.29*8  requirements  are  the 
minimum  necessary  to  ensure  the 
structure  and  capacity  of  a  corporation 
to  enter  into  a  successful  management 
relationship  with  the  PHA. 

(b)  Duty  to  Contract 

A  second  interpretational  issue 
concerns  the  "enter  into  a  contract" 
requirement.  One  possible  construction 
is  that  the  PHA  must  accept  the  contract 
offer  of  the  resident  management 
corporation,  on  the  basis  of  either  the 
initial  terms  offered  by  the  corporation 
or  after  some  negotiation,  but  in  either 
event,  on  the  corporation's  (and  not  the 
PHA's)  temu.  The  Department  does  not 
believe  that  the  statute  intended  the 
PHA  to  be  bound  by  the  contract  terms 


offered  by  the  corporation.  Such  a 
construction  could  cause  severe 
disruption  to  the  PHA's  ability  and 
responsibility,  not  only  to  manage  the 
project  involved  in  the  management 
program,  but  also  to  establish  coherent 
policies  for  all  the  PHA's  projects. 

Another  interpretation  emphasizes  the 
following  language:  "A  resident 
management  corporation  *  *  *  shall 
enter  into  a  contract  with  the  public 
agency  establishing  the  respective 
management  rights  and  responsibilities" 
of  the  PHA  and  the  resident 
management  corporation.  (Emphasis 
added.)  The  underscored  word, 
"establishing,"  could  be  interpreted  as 
meaning  "in  order  to  establish."  Under 
this  interpretation,  the  requirement  for  a 
contract  would  he  for  the  purpose  of 
establishing,  in  binding  fashion,  the 
respective  rights  and  responsibilities 
under  the  contract:  that  is,  if  the  PHA 
and  the  corporation  wish  to  divide 
management  rights  and  responsibilities, 
they  must  first  enter  into  a  contract 
establishing  the  terms  and  conditions  of 
their  respective  management  roles. 

The  Department  believes  that  this 
interpretation  is  far  more  in  accord  with 
the  normal  view  of  the  discretionary 
nature  of  decisions  to  enter  into 
contracts.  Moreover,  it  does  not  share 
the  strained,  and  even  "shotgun 
marriage,"  view  of  the  contractual 
process  that  is  implicit  in  the  other 
possible  interpretation,  noted  above. 

Both  (>HA8  and  resident  management 
corporations  should  have  discretion  to 
determine  whether  to  enter  into  resident 
management  arrangements  and  on  what 
terms.  Ttie  mandate  to  "enter  into  a 
contract"  should  be  viewed  as  a  sine 
qua  non  to  any  estabhshment  of  a 
resident  management  program,  not  as  a 
requirement  that  such  a  program  be 
established:  i.e..  if  the  PHA  and  the 
resident  management  corporation 
choose  to  enter  into  resident 
management  arrangements,  they  must 
enter  into  a  contract  in  order  to 
establish  and  confirm  their  relationship. 

The  rule  would,  however,  impose  a 
number  of  responsibilities  on  PHAs  that 
are  designed  to  ensure  that  they  support 
resident  management  and  seriously 
negotiate  with  resident  management 
corporations  seeking  to  enter  into  a 
management  contract  with  the  PHA. 
Specifically,  the  rule  would  provide  that 
PHAs  shall  be  supportive  of  resident 
interest  in  forming  a  resident 
management  corporation,  and  shall 
work  with  residents  to  determine  the 
feasibility  of  resident  management.  The 
rule  would  also  provide  that  PHAs  give 
fiill  and  serious  consideration  to 
resident  management  corporations 
seeking  to  enter  into  a  management 


contract  with  the  PHA.  PHAs  would  be 
prohibited  from  arbitrarily  or 
capriciously  refusing  to  negotiate  with 
resident  management  corporations 
seeking  to  contract  to  provide 
management  services.  The  PHA  would 
have  to  document  appropriately  the 
reasons  for  rejecting  any  management 
contract  offer  from  the  corporation,  and 
would  have  to  make  these  reasons 
available  to  the  corporation.  (The 
Department  proposes  to  apply  these 
PHA  duties  to  resident  management 
under  both  Subparts  C  and  D.) 

An  informal  appeals  process  to  HUD 
is  proposed  in  |  964.9.  under  which  the 
Department  would  seek,  through 
conciliation  with  the  resident 
management  corporation  and  the  PHA. 
to  arrange  for  resumption  of 
negotiations  that  have  been 
unsuccessful  and  to  encourage  the 
ultimate  adoption  of  a  resident 
management  contract.  Where  HUD 
believes  that  a  PHA  is  not  negotiating  in 
good  faith,  the  rule  would  permit  the 
Department  to  require  negotiations,  or 
their  resumption. 

The  Department  has  provided  no 
process  under  which  HUD  compel  the 
parties  to  enter  into  a  contract,  although 
HUD  recognizes  that  there  is  concern 
among  tenant  management  support 
groups  that  some  PHAs  may  resist 
resident  management.  The  Department 
does  not  believe  that  the  statute  requires 
that  PHAs  enter  into  contracts  under 
such  compulsion,  and  accordingly  the 
rule  approaches  the  issue  on  the  basis  of 
establishing,  instead,  a  "duty  to 
bargain."  Public  comment  is  invited 
concerning  the  appropriate  HUD  role  in 
resolving  contract  impasses  associated 
with  resident  management  proposals. 

A  Responsibilities  Relating  to  Tenant 
Selection 

While  the  rule  proposes  to  leave  as 
much  as  possible  to  PHA  and  resident 
management  corporation  discretion  in 
formulating  the  nature  of  their 
relationship,  the  Department  is 
proposing  revisions  to  {  964.29  that  are 
intended  to  set  out  minimum  standards 
regarding  the  functions  to  be  assumed 
under  the  contract  by  the  resident 
management  corporation— especially  as 
those  functions  relate  to  tenant  selection 
concerns. 

The  rule  proposes  to  permit  a  resident 
management  corporation  to  contract 
with  the  PHA  to  conduct  tenant 
eligibility  determinations,  which 
includes  only  determining  the  number  of 
persons  in  the  household  and  the 
amount  of  family  income.  (The  resident 
management  corporation  may  also 
perform  income  verification.)  These 
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functions  are  identified  in  the  statute  as 
possible  functions  of  the  corporation. 
However,  in  accordance  with  equal 
opportunity  requirements  and  HUD 
regulations  on  tenant  selection  and 
preferences  for  certain  classes  of 
applicants,  tenant  applications  must 
feed  into  one  community-wide  waiting 
list.  For  this  reason,  HUD  expects  that 
the  resident  management  corporation 
usually  would  not  be  performing  these 
functions  for  its  own  potential  tenants, 
but  rather  would  be  assisting  the  PHA 
with  the  community-wide  list.  In 
addition,  the  resident  management 
corporation  could  arrange  by  contract  to 
screen  prospective  tenants  referred  to  it 
by  the  PHA  for  residence  in  the  tenant- 
managed  project.  The  standards  for  such 
screening  would  have  to  be  included  in 
the  resident  management  contract  and 
would  have  to  be  consistent  with  civil 
rights  requirements.  The  resident 
management  corporation's 
recommendations  as  to  the  suitability  of 
an  applicant  would  be  required  to  be 
accepted  by  the  PHA,  unless  the  PHA 
determined  that  favorable  action  on  a 
recommendation  would  be  inconsistent 
with  applicable  laws.  Exercise  by  the 
PHA  of  the  final  decision  on  these 
matters  is  necessary  to  assure 
consistent  application  of  civil  rights 
requirements. 

7.  Comprehensive  Improvement 
Assistance 

Section  20  provides  that  HUD  may 
enter  into  a  contract  with  the  PHA  to 
provide  comprehensive  improvement 
assistance  under  24  CFR  Part  968  (CLAP) 
to  modernize  a  project  managed  by  a 
resident  management  corporation  under 
this  subpart.  If  the  entirety  of 
modernization  activity  (including  the 
planning  and  architectural  design  of  the 
rehabilitation)  is  administered  by  the 
resident  management  corporation,  the 
PHA  would  not  be  permitted  to  retain, 
for  any  administrative  or  other  reason, 
any  portion  of  the  CLAP  assistance 
provided,  unless  the  PHA  and  the 
resident  management  corporation 
provide  otherwise  by  contract.  The 
resident  management  corporation  and 
the  PHA  could,  for  example,  through 
mutual  agreement,  provide  funds  to  the 
PHA  for  supervision  or  auditing  of  the 
CLAP  project. 

The  proposed  rule  contains  these 
provisions  without  substantive  change. 
However,  in  recognition  that  PHAs  will 
continue  to  have  responsibility  for  ClAP 
application  processes,  and  that  CLAP 
activity  may  well  include  resident- 
managed  projects,  the  proposed  rule 
adds  a  new  paragraph  (d)  to  §  964.33, 
requiring  PHA  consultation  with  the 
corporation  during  any  assessment  of 


PHA-wide  modernization  needs. 
Evidence  of  this  required  consultation 
must  be  included  as  part  of  the  CLAP 
submission  to  HUD. 

8.  Operating  Subsidy,  Preparation  of 
Operating  Budget,  Operating  Reserves 
and  Retention  of  Excess  Revenues 

The  proposed  rule  contains 
instructions  for  calculating  operating 
subsidy  that  differ  from  those  contained 
in  Part  990.  The  Department  intends  to 
make  any  necessary  conforming 
amendments  to  Part  990  when  this 
proposed  rule  is  made  final.  The  terms 
of  support  for  the  corporation-managed 
project  will  be  reflected  in  an 
amendment  to  the  Annual  Contributions 
Contract  (ACC)  between  HUD  and  the 
PHA,  so  that  the  statutory  directives  for 
the  provision  of  subsidy  to  these 
projects  can  be  more  easily 
accomplished. 

As  noted  above,  the  PHA  and  the 
tenant  council  would  have  considerable 
latitude  in  determining  what  constitutes 
a  "project"  for  resident  management 
purposes. 

Operating  subsidy  will  be  calculated 
separately  for  projects  managed  by  a 
resident  management  corporation.  In 
order  to  ensure  that  tenant-managed 
projects  will  receive  income  sufficient  to 
maintain  the  level  of  expenditures 
supported  by  operating  subsidy  and  by 
rents  and  income  from  the  low-rent 
housing  program  that  was  available  in 
the  year  preceding  management  by  the 
resident  management  corporation,  the 
operating  subsidy  for  the  resident 
management  corporation  will  be 
calculated  as  an  amount  stifficient  to 
cover  any  gap  between  such  income  and 
total  allowable  expenses  recognized 
under  Part  990.  This  will  be 
accomplished  by  setting  an  Allowable 
Expense  Level  based  on  the  actual  non- 
utility  expenses  for  the  project  in  the 
fiscal  year  immediately  preceding  the 
institution  of  tenant  management  under 
Subpart  D.  Any  project  expenditures 
funded  from  a  source  of  income  other 
than  operating  subsidies  or  income 
generated  by  the  locally  owned  public 
housing  program  will  be  excluded  from 
the  subsidy  calculation.  The  expenses 
must  represent  a  normal  year's 
expenditures  for  the  project,  and 
documentation  of  this  expense  level 
must  be  presented  with  the  project 
budget  and  approved  by  HUD.  The 
utility  expense  level  for  the  resident 
management  corporation  project  will  be 
computed  in  accordance  with  Part  990. 
Utility  expenses  are  estimated 
separately  under  rules  that  set 
consumption  at  the  average  of  a  prior 
three-year  period.  HUD  will  reimburse 
projects  for  increased  costs  associated 


with  changes  in  utility  rates,  and  will 
share  in  cost  increases  and  savings 
attributable  to  changes  in  consumption. 

(a)  Income  Estimate 

To  allow  the  resident-managed 
project  to  retain  income  generated  that 
exceeds  the  income  estimated,  the 
definition  of  "income"  used  in  the 
calculation  of  operating  subsidy  will  be 
modified  as  follows: 

(1)  dwelling  rental  income  will  be 
estimated  based  on  the  rent  roll  of  the 
project  immediately  preceding 
management  under  Subpart  D,  increased 
by  the  estimate  of  inflation  of  tenant 
income  used  in  calculating  PFS  subsidy. 
Any  increases  above  this  assumption 
would  be  treated  as  "income  generated" 
by  the  corporation.  Normally,  this 
assumption  is  six  percent  per  year, 
resulting  in  a  PFS  change  factor  of  1.03 
applies  to  the  rent  roll.  For  projects 
under  management  contract,  the  six 
percent  increase  will  be  applied  to  the 
rent  roll  immediately  before  assimiption 
of  management  responsibility  by  the 
corporation.  In  the  first  year,  this  rent 
roll  will  be  multiplied  by  the  PFS  change 
factor  of  1.03.  This  assumes  a  six 
percent  increase  from  the  rent  roll  at  the 
beginning  of  the  year  to  the  rent  roll  at 
the  end  of  the  year — an  average 
increase  of  three  percent.  In  subsequent 
years,  dwelling  rental  income  will  be 
estimated  by  multiplying  the  previous 
year's  estimate  by  1.06. 

(2)  Any  increased  income  directly 
related  to  activities  by  the  resident 
management  corporation,  or  facilities 
operated  by  the  resident  management 
corporation,  will  be  excluded  from  the 
estimate  of  other  income. 

(3)  Any  reduction  in  the  subsidy  of  a 
PHA  that  occura  as  a  result  of  fraud, 
waste,  or  mismanagement  by  the  PHA 
shall  not  affect  the  subsidy  calculation 
for  the  resident  management 
corporation  project. 

By  establishing  a  resident 
management  corporation  project-level 
subsidy  calculation,  this  rule  establishes 
a  predictable  level  of  funding  for  the 
resident  management  corporation 
project  that  is  responsive  to  inflation  in 
utility  and  non-utility  expenses  and  is 
independent  of  circumstances  affecting 
other  projects  in  the  PHA.  Subsidy  will 
make  up  the  gap  between  income  and 
allowable  expense  levels.  Any 
decreases  in  PHA  income  due  to  rent 
rolls,  occupancy  rates,  or  utility 
consumption  levels,  or  utility  rates  in 
other  projects,  will  have  absolutely  no 
effect  on  the  income  level  of  the  resident 
management  corporation  project. 
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(b)  Preparation  of  Operating  Budget 

The  resident  management  corporation 
and  the  PHA  shall  submit  a  separate 
operating  budget  for  the  protect 
managed  by  the  resident  management 
corporation  to  HUD  for  approval, 
including  the  calculation  of  operating 
subsidy  eligibility.  This  budget  will 
reflect  all  project  expenditures,  and  will 
identify  which  expenditures  are  related 
to  responsibilities  of  the  resident 
management  corporation  and  which  are 
related  to  functions  which  continue  to 
be  performed  by  the  PHA.  The  proposed 
rule  would  exclude  the  provision  of 
technical  assistance  by  the  PHA  to  the 
resident  management  corporation  from 
the  operating  budget  developed  for  the 
project. 

(c)  Operating  Reserves 

If  the  resident  management 
corporation  is  responsible  for 
maintenance  functions  In  the  project,  the 
PHA  and  the  resident  management 
corporation  may  provide  in  the  contract 
for  the  establishment  of  a  separate 
operating  reserve  for  the  resident 
management  corporation  project. 

Each  project  or  part  of  a  project  which 
is  operating  in  accordance  with  an  ACC 
amendment  relating  to  this  subpart,  may 
have  established  a  sub-account  of  the 
operating  reserve  of  the  host  PHA.  The 
amount  of  the  reserve  made  available  to 
projects  under  the  subpart  will  not 
exceed  the  per  unit  cash  amount 
available  in  the  PHA  fiscal  year 
preceding  implementation,  multiplied  by 
the  number  of  units  in  the  project 
operated  in  accordance  with  the 
provisions  of  this  subpart. 

The  use  of  the  reserve  will  be  subject 
to  all  administrative  procedures 
applicable  to  the  conventionally  owned 
public  housing  program.  Any 
expenditures  of  funds  from  the  reserve 
will  be  for  eligible  expenditures  which 
are  incorporated  into  an  operating 
budget  which  is  subject  to  approval  by 
HUD. 

Investment  of  funds  held  in  the 
reserve  will  be  in  accordance  with  the 
provisions  of  Chapter  4  of  the  Financial 
Management  Handbook.  747S.1  REV, 
and  such  interest  as  is  generated  wiU  be 
included  in  the  calculation  of  operating 
subsidy  in  accordance  with  24  CFR  Part 
990. 

(d)  Retention  of  Excess  Revenues 

Section  20  provides  that  any  income 
generated  by  a  resident  management 
corporation  that  exceeds  the  income 
estimated  for  the  income  category  in  the 
management  contract  under  item  (a), 
must  be  excluded  in  subsequent  years  in 
calculating: 


(i)  The  operating  subsidy  provided  to 
a  PHA  under  Part  990: 

(ii)  The  funds  provided  by  the  PHA  to 
the  resident  management  corporation. 

This  change  in  the  defmition  of 
income  used  to  calculate  operating 
subsidy  allows  the  resident  management 
corporation  to  retain  excess  revenues. 

(e)  Use  of  Retained  Revenues 

Section  20  requires  that  any  revenues 
retained  by  a  resident  management 
corporation  imder  item  (d)  may  only  be 
used  for  purposes  of:  (i)  Improving  the 
maintenance  and  operating  of  the 
project,  (ii)  establishing  business 
enterprises  that  employ  residents  of 
public  housing,  or  (iii)  acquiring 
additional  dwelling  units  for  lower 
Income  families. 

Resident  management  corporations 
will,  under  this  rule,  be  receiving  grant 
funds  (operating  subsidy]  throu^  the 
PHAs  and  will  be  managing  other 
project  income.  Accordingly,  they  will 
be  subject  to  OMB  financial 
management  controls  applicable  to 
entities  responsible  for  the  expenditure 
of  Federal  funds.  The  final  rule  in  this 
proceeding  will  include  provisions 
setting  out  the  obligation  of  resident 
management  corporations  to  comply 
with  OMB  financial  management 
requirements— either  requirements 
identical  to  those  applied  to  PHAs,  or 
the  requirements  made  applicable  to 
nonprofit  organizations  under  OMB 
Circulars  A-110.  "Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other 
Nonprofit  Organizations"  and  A-122, 
"Cost  Principles  for  Nonprofit 
Organizations".  Public  comment  is 
invited  concerning  the  appropriate 
means  of  regulating  resident 
management  corporation  financial 
management  practices. 

9.  Waiver  of  HUD  Requirements 

(a)  Waiver  Conditions 

Section  20  provides  that  upon  the  joint 
request  of  a  resident  management 
corporation  and  the  PHA.  HUD  may 
waive  any  requirement  that  HUD  has 
established  and  that  it  not  required  by 
law.  if  HUD  determines,  after 
consultation  with  the  PHA,  (1)  that  the 
requirement  unnecessarily:  (i)  Increases 
the  costs  to  the  project  or  (ii)  restricts 
the  income  of  the  project  and  (2)  that  the 
waiver  would  be  consistent  with  the 
management  contract  and  any 
applicable  collective  bargaining 
agreement.  Section  964.52  provides  that 
any  waiver  granted  to  a  resident 
management  corporation  under  this 
section  will  apply  as  well  to  the  PHA  to 
the  extent  the  waiver  affects  the  PHA's 


remaining  responsibilities  relating  to  the 
corporation's  project. 

(b)  Notice  and  Opportunity  for  Comment 

Section  20  permits  HUD  to  grant  a 
waiver  only  after  notice  is  provided  to 
the  residents  whom  the  waiver  would 
affect  and  the  residents  are  given  at 
least  90  days  to  comment.  The  proposed 
rule  would  provide  that  the  PHA  serve 
this  notice  by  any  or  all  of  the  following 
means,  as  HUD  determines  appropriate: 

(1)  First  class  mail  addressed  to  each 
affected  resident 

(2)  Delivery  to  the  unit  of  each 
affected  resident. 

(3)  In  the  case  of  high-rise  buildings, 
posing  in  one  or  more  conspicuous 
locations  in  any  building  in  which 
affected  residents  live. 

(c)  Role  of  PHAs  and  Resident 
Management  Corporations 

The  proposed  rule  would  specify  the 
following  role  for  PHAs  and  resident 
management  corporations  in  the  waiver 
process:  All  resident  comments  would 
have  to  be  sent  to  the  PHA.  The  PHA 
would  summarize  the  comments, 
prepare  (at  its  option)  a  recommended 
response  to  the  comments,  and  provide 
the  resident  management  corporation 
with  the  opportunity  to  prepare  a 
recommended  response  to  the 
comments.  The  PHA  would  have  to  send 
to  HUD  all  the  tenant  conunents 
received,  along  with  the 
recommendations  (if  any)  of  the  PHA 
and  the  resident  management 
corporation. 

The  PHA  would  be  required  to  carry 
out  such  responsibilities  with  respect  to 
the  determination  of  whether  to  grant  a 
waiver  as  HUD  may  prescribe  in 
administrative  instructions.  (These 
responsibilities  will  include  both  the 
initial  and  later  service  of  notice  on 
affected  tenants.) 

(d)  Action  on  Resident  Comments 

HUD  would  give  careful  consideration 
to  all  resident  comments  received  within 
the  comment  period,  and  would  require 
the  PHA  to  serve  written  notice  of 
HUD'S  final  decision  on  the  proposed 
waiver,  Including  written  responses  to 
the  resident  comments,  in  the  same 
manner  and  upon  the  same  resident 
population  as  the  original  notice  was 
served. 

(e)  Waiver  to  Permit  Employment 

Upon  the  request  of  a  resident 
management  corporation,  HUD  may. 
subject  to  the  terms  and  procedures  of 
applicable  (»ilective  bargaining 
agreements,  permit  residents  of  the 


project  to  volunteer  a  portion  of  their 
labor. 

(0  Exceptions 

HUD  may  not  waive  any  regulatory  or 
other  requirement  under  paragraph  (a) 
of  this  section  with  respect  to:  (1) 
Income  eligibility  for  purposes  of 
S  §  913.104  and  913.105  of  this  Chapter, 
(2)  rental  payments  under  S  913.107  of 
this  Chapter,  (3)  tenant  or  applicant 
protections  under  this  Chapter,  (4) 
employee  organizing  rights,  or  (5)  the 
rights  of  employees  under  collective 
bargaining  agreements. 

10.  Technical  Assistance 

Section  20  requires  HUD  to  provide 
financial  assistance  to  HiAs,  within 
prescribed  funding  limitations,  for  the 
use  of  resident  management 
corporations  or  resident  councils  that 
obtain,  by  contract  or  otherwise, 
technical  assistance  for  the  development 
of  resident  management  entities.  Eligible 
activities  would  include  the  formatitm  of 
resident  management  entities;  die 
development  of  the  management 
capability  of  newly  formed  or  existing 
entities:  identification  of  the  social 
support  needs  of  residents  of  projects, 
and  the  securing  of  this  support; 
preparing  feasibility  studies  of  activities 
to  be  undertaken  by  the  resident 
organization;  obtaining  information  fit)m 
the  communities  which  have  existing 
resident  organizations  to  learn  about 
their  experiences;  training  residents  for 
participation  and  leadership  in  the 
resident  organization;  obtaining  legal 
assistance  in  incorporating  resident 
organizations;  preparing  by-laws  and 
drafting  corporate  charters:  developing 
performance  standards  and  assessment 
procedures  to  measure  success  of 
resident  participation:  assistance  in 
acquiring  surety  bonding  and  insurance; 
designing  and  implementing  financial 
management  systems  that  include 
budgeting,  accounting,  and  auditing; 
developing  and  implementing  a  long- 
range  planning  system;  assessing 
potential  impacts  and  benefits  of 
resident  management  and  identifying 
management  functions  or  tasks  to  be 
contracted;  and  advice  in  developing 
and  negotiating  management  contracts 
and  related  monitoring  and  management 
procedures.  Technical  assistance  may 
not  exceed  $100,000  wid)  respect  to  any 
project,  and  is  subject  to  limitations  on 
available  funding.  In  determining  the 
size  of  technical  assistance  grants,  HUD 
will  take  into  consideration  the  size  of 
the  resident-managed  project  and  the 
anticipated  complexity  of  the  proposed 
change  to  resident  management. 
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11.  Audit 

Section  20  requires  that  the  books  and 
records  of  a  resident  management 
corporation  managing  a  public  housing 
project  be  audited  annually  by  a 
certified  public  accoimtant  and  that  a 
written  report  of  each  audit  be  sent  to 
HUD  and  the  PHA.  The  proposed  rule 
contains  this  provision,  with  language 
indicating  that  the  books  and  records  of 
the  corporation  would  also  be  subject  to 
all  appHcable  Federal  statutory  and 
other  requirements. 

12.  Additional  Waivers 

HUD  is  required  by  section  20  to 
submit  to  the  Congress  by  August  5, 
1988  a  report  identifying  any  provisions 
of  Federal  law  that  should  be  waived  to 
carry  out  the  provisions  of  this  Part. 
PHAs,  tenant  organizations,  resident 
management  corporations,  and  other 
interested  parties  are  encouraged  to 
include  in  their  conunents  to  the  Rules 
Docket  Cl«ic  on  this  proposed  rule  any 
statutory  or  non-statutory  provisions 
that  should  be  considered  as  candidates 
for  waiver,  with  an  explanation  of  how 
the  provision  conflicts  with  the  optimum 
execution  of  section  20. 

Relationship  Between  Section  20  and 
Existing  24  CFR  Part  964 

As  noted  earlier.  24  CFR  Part  964 
contains  the  Department's  regulations 
for  tenant  participation  and 
management  in  public  housing,  as  they 
were  written  before  passage  of  the  1987 
Act.  Section  20  was  written  to  provide 
additional  rights  and  responsibilities  for 
resident  management  corporations 
seeking  to  manage  public  housing 
projects.  Section  20  does  not  eliminate 
the  other,  more  generally  applicable 
responsibilities  previously  set  out  in 
Part  964,  Subpart  C. 

Specifically,  Subpart  C  of  Part  964 
contains  the  Department's  current  (pre- 
1987  Act)  policies,  procedures,  and 
requirements  for  tenant  management  of 
public  housing.  The  basic  program 
design  of  Subpart  C  is  similar  to  that 
established  in  section  20:  Public  housing 
tenants  must  form  a  tenant  management 
corporation  that  will  enter  into  a 
management  contract  with  the  PHA, 
establishing  the  respective  management 
rights  and  responsibilities  in  connection 
with  the  project  that  will  be  carried  out 
by  the  PHA  and  the  corporation. 
Subpart  C  also  contains  provisions  that 
are  not  contained  in  section  20, 
discussing  the  scope  and  contents  of  the 
management  contract  the  continued 
responsibilify  of  the  PHA  to  HUD  after  a 
mangement  contract  is  in  place,  and 
permissible  PHA  financial  support  for 
tenant  management  corporations. 


The  Department  proposes  to 
implement  section  20  of  the  1937  Act  as 
a  new  Subpart  D  to  Part  964.  Existing 
Subpart  B  would  be  retained  without 
substantive  change,  thereby  applying  its 
tenant  participation  provisions  both  to 
public  housing  tenants  and  tenant 
organizations  under  Subpart  C  and 
public  housing  residents  and  resident 
councils  under  proposed  Subpart  D. 
Subpart  B  contains  basic  provisions 
designed  to  improve  communication 
between  HiAs  and  their  tenants,  and  to 
enhance  tenant  understanding  of,  and 
participation  in,  issues  that  affect  their 
projects.  These  features  are  beneficial  to 
all  tenant/I^A  relationships, 
irrespective  of  whether  the  tenants  are 
represented  by  a  tenant  organization 
(resident  council),  or  a  tenant  (resident) 
management  corporation  under  Subpart 
CorD. 

The  tenant  participation  provisions  of 
Subpart  B  would  apply  to  resident 
management  activities  under  Subpart  D. 
Among  other  things,  a  resident  council 
that  proposes  to  form  a  resident 
management  corporation  to  assume 
management  responsibiUties  under  that 
Supart  D  would  have  to  meet  the 
requirements  for  a  tenant  organization 
under  Subpart  B. 

Subpart  C  would  retain  its  existing 
substance,  except  that  a  number  of 
section  20's  provision,  as  described 
above,  would  be  added  to  that  Subpart. 
Under  the  proposed  revisions  to  Part 
964,  Subpart  C  would  apply  to  tenant 
(resident)  management  under  both 
Subparts  C  and  D.  Subpart  D  would 
contain  the  special  features  of  section  20 
of  the  1937  Act  and  would  be  available 
for  PHAs  and  resident  management 
corporations  that  wish  to  proceed  under 
section  20. 

Section  20  provides  only  a  "bare 
bones"  recitation  of  the  requirements  for 
establishing  a  resident  management 
corporation:  It  must  be  approved  by  a 
resident  council  and  be  a  non-profit 
corporation  whose  sole  voting  members 
are  the  tenants  of  the  project  or  projects 
it  represents.  The  Department  proposes 
that  resident  management  corporations 
under  Subpart  D  meet  the  requirements 
for  tenant  management  corporations 
under  Subpart  C  as  well.  These  include 
such  essential  provisions  as  requiring 
the  activities  and  expenditures  of  the 
corporation  to  be  consistent  with 
Federal,  State,  and  local  law  and  the 
ACC;  the  corporation  to  submit  annual 
budgets  for  PHA  approval;  and  the  PHA 
to  conduct  annual  performance  reviews 
of  the  corporation. 

PHAs  and  tenant  management 
corporations  (resident  management 
corporations)  that  enter  into 
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management  contracts  under  either 
Subpart  C  or  D — including  tenant 
management  corporations  that  have 
entered  into  such  contracts  under 
Subpart  C  before  the  effective  date  of 
this  rule— could  elect  to  switch  to  the 
tenant  (resident)  management 
provisions  of  the  other  subpart.  Subject 
to  the  resident  council's  decision  to 
establish  a  resident  management 
corporation  under  Subpart  D,  a 
corporation  so  established  will  alone 
determine  whether  to  seek  to  become  a 
resident  management  corporation  under 
the  new  option  provided  by  section  20. 
The  responsibilities  of  the  corporation 
would  be  subject  to  terms  and 
conditions  negotiated  with  the  PHA, 
consistent  with  the  ACC  and  applicable 
laws  and  regulations.  The  PHA  and  the 
corporation  would  be  required  to  enter 
into  a  new  or  amended  contract  meeting 
the  additional  requirements  of  Subpart 
D.  If  the  switch  is  fmm  Subpart  D,  it 
must  be  subject  to  such  agreement 
between  the  PHA  and  the  corporation  as 
may  be  necessary  to  ensure  that 
revenues  which  have  been  retained 
under  9  964.49(d]  are  used  for  the 
purposes  specified  in  section  20  of  the 
1937  Act. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276.  451  Seventh  Street  SW., 
Washington,  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not:  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  section  e05(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601),  HUD 
certifies  that  'his  rule  does  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  would  add  a  new  resident 
management  option  for  public  housing 
residents.  Although  the  rule  may  have 
some  effect  on  small  entities — both 
PHAs  and  resident  management 
corporations — its  economic  effect  on 
them  would  be  slight. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1988 
(53  FR 13854)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  rule  number  for  this 
rule  program  number  14.850. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980-(44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  control  number.  The 
OMB  control  number,  when  assigned, 
will  be  announced  in  the  Federal 
Register. 

List  of  Subjects  in  24  CFR  Part  964 

Public  and  Indian  housing. 

Accordingly,  24  CFR  Part  964  would 
be  amended  as  follows: 

PART  964— TENANT  PARTICIPATION 
AND  MANAGEMENT  IN  PUBLIC 
HOUSING 

1.  The  authority  citation  for  Part  964 
would  be  revised  to  read  as  follows: 

Authority:  Sees.  e.  9. 14. 20,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437d,  1437g. 
14371. 1437r):  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

2.  In  S  964.3.  paragraph  (b)  would  be 
revised,  and  new  paragraphs  (c),  (d), 
and  (e)  would  be  added,  to  read  as 
follows: 

f964J    AppUcabWty  and  acope. 

«        •        •        •        * 

(b)  Subpart  B  of  this  part  contains 
HIJD's  policies,  procedures,  and 
requirements  for  the  participation  of 
public  housing  tenants  in  public  housing 
management.  These  policies, 
procedures,  and  requirements  apply  to 
all  tenant  participation  under  this  part. 

(c)(1)  Subpart  C  of  this  part  contains 
HUD's  policies,  procedures,  and 
requirements  for  tenant  management  of 
public  housing  under  that  subpart. 
Subpart  C  also  applies  to  resident 


management  of  public  housing  under 
Subpart  D  of  this  part. 

(2)  Subpart  C  of  this  part  is  not 
intended  to  negate  any  pre-existing 
arrangements  between  a  PHA  and  a 
tenant  organization  or  tenant 
management  corporation.  Current  tenant 
management  contracts  that  do  not  meet 
the  requirements  of  Subpart  C  need  not 
be  modified  until  the  Hrst  renewal  on  or 
after  March  2. 19B7. 

(d)(1)  Subpart  D  of  this  part  contains 
HUl3's  policies,  procedures,  and 
requirements  for  resident  management 
of  public  housing  under  section  20  of  the 
United  States  Housing  Act  of  1937.  As 
provided  by  paragraph  (c)(1)  of  this 
section,  the  policies,  procedures,  and 
requirements  of  Subpart  C  of  this  part 
apply  to  resident  management  under 
Subpart  D.  Subpart  D  contains  policies, 
procedures,  and  requirements,  in 
addition  to  those  specified  in  Subpart  C. 
that  are  required  under  section  20  of  that 
Act. 

(2)  The  provisions  of  Subpart  D  of  this 
part  apply  only  to  PHAs  and  resident 
management  corporations  that  elect,  in 
accordance  with  HUD's  administrative 
instructions,  to  adopt  them,  ff  this 
election  is  made,  the  resident 
management  involved  will  be  governed 
by  the  provisions  of  Subpart  D.  In  ail 
other  cases,  the  management  involved 
will  be  governed  by  the  provisions  of 
Subpart  C  of  this  part. 

(3)  PHAs  and  tenant  management 
corporations  or  resident  management 
corporations  that  have  entered  into 
management  contracts  under  either 
Subpart  C  or  D  of  this  part,  including 
tenant  management  corporations  that 
have  entered  into  such  contracts  under 
Subpart  C  before  [insert  effective  date 
of  this  rule],  may  elect  to  enter  into 
management  contracts  under  the  other 
subpart.  This  election  will  be  subject  to 
such  terms  and  conditions  as  the  PHA 
and  the  corporation  may  decide, 
consistent  with  the  ACC  and  applicable 
laws  and  regulations.  If  this  election 
involves  a  change  from  Subpart  D  to 
Subpart  C,  it  must  be  subject  to  such 
agreement  between  the  PHA  and  the 
corporation  as  may  be  necessary  to 
ensure  the  use  of  retained  revenues 
under  S  964.49(d)  for  the  purposes 
specified  in  S  964.49(e). 

(4)  Subpart  D  of  this  part  is  designed 
to  encourage  increased  resident 
management  of  public  housing,  as  a 
means  of  improving  existing  living 
conditions  in  public  housing,  by 
providing  increased  flexibility  for  public 
housing  resident  management  by: 

(i)  Permitting  the  retention,  and  use 
for  certain  purposes,  of  any  income 
generated  by  a  resident  management 
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corporation  in  excess  of  estimated 
project  income;  and 

(ii)  Providing  funding  for  tedinical 
assistance  to  promote  the  formati(»i  and 
development  of  tenant  management 
entitles. 

(e)  A  number  of  similar  terms  are  used 
throughout  this  part,  sodi  as  "tenant" 
and  "resident."  "tenant  management 
corporation"  and  "resident  management 
corporation."  "tenant  management"  and 
"resident  management."  and  "tenant 
organization"  and  "recent  council." 
These  terms  are  not  intended  to  denote 
different  meanings,  and  may  be  used 
interetiangeably.  Tliejr  merely  reflect  the 
difference  in  termuMrfogy  between  die 
provisions  of  this  part  before  the 
addition  of  Subpart  D  to  diis  pert  and 
section  20  of  the  United  States  Housing 
Act  of  1937,  as  implemented  in  Subpart 
D. 

3.  Section  964JS  would  be  revised  to 
read  as  follows: 


y  So4.5    RewtlOfl  to  < 

(a)  Subparts  B  and  C  of  this  part  are 
intended  to  be  ooosistent  with  the 
reguladons  in  other  parts  of  this  chapter 
regarding  tenant  parbcipatioB«»  specific 
aspects  of  publicDouaing  management. 
To  the  extent  any  provision  in  these 
subparts  conflicts  with  any  rq^tcHy 
requirement  related  to  tenant 
participation  in  any  other  part  in  this 
chapter,  the  other  provision  controls. 
Subparts  B  and  C  are  generally 
consistent  with  previous  HUD 
instructions  and  guidelines  on  various 
aspects  of  tenant  partidpatioa  in  the 
management  of  public  housing.  To  the 
extent  that  Subparts  B  and  C  conflict 
with  previous  guidelines  or  instructions 
(other  than  those  involving  regidatory 
requirements),  the  provisions  of  those 
subparts  controL 

(b)  Subpart  D  of  this  part  contains  a 
resident  management  program  that  was 
established  by  section  122  of  the 
Housing  and  Community  Devdopment 
Act  of  1967  (Pub.  L 100-242.  anuoved 
February  5. 1988).  This  subpart  is 
independent  of  regulations  ki  other  parts 
of  this  chapter,  as  well  as  other  HUD 
instructions  or  guidelines  under  those 
regulations,  widi  respect  to  resident 
participati<Mi  in  the  management  of 
public  housing. 

4.  in  1 964.7.  the  definitions  of  'Tenant 
Management".  Tenant  Management 
Corporation",  and  "Tenant 
Organization"  woidd  be  deleted:  the 
definitions  of  "Annual  Contributions 
Contract  (ACC)"  and  "Management 
Contract"  would  be  revised:  and  new 
definitions  of  "Project",  "Tenant 
Management  or  Resident  Management". 
"Tenant  Management  Corporation  or 
Resident  Management  Conwration", 


and  'Tenant  Oiganization  or  Resident 
Council"  would  be  added  in 
alphabetical  order,  to  read  as  follows: 

St64.7    DeflnWons. 

Annual  Contributions  Contract  (ACC). 
A  contract  (in  the  form  prescribed  by 
HUD)  under  which  (a)  HUD  agrees  to 
provide  financial  assistance,  and  the 
PHA  agrees  to  comply  with  HUD 
requirements  for  the  development  and 
operation  of  the  public  housing  project 

Management  contract  A  written 
agreement  between  (a)  a  tenant 
management  corporation  and  a  PHA.  as 
provided  by  {  964.29  of  Subpart  C  of  this 
part,  or  (b)  a  resident  management 
corporation  and  a  PHA,  as  provided  by 
S  964.43  of  Subpart  D  of  this  part. 

Pn^t  Includes  any  of  the  following 
that  meet  the  requirements  of  this  part: 

(a)  One  or  more  contiguous  buildings. 

(b)  An  area  of  contiguous  row  houses. 

(c)  Scattered  site  buddings. 

Tenant  management  or  resident      — 
jnanggemeflt-llie'perfdrmance  of  one  or 
more  management  activities  for  one  or 
more  projects  by  a  tenant  management 
corporation  or  a  resident  management 
corporatiim  under  a  management 
contract  with  the  PHA. 

Tenant  management  corporation  or 
resident  management  corporation.  The 
entity  that  proposes  to  enter  into,  or 
entos  into,  a  management  contract  with 
a  PHA  under  Subpart  C  or  Sul^rt  D. 
respectively,  of  this  part  The 
corporation  must  have  eadi  of  the 
following  characteristics: 

(a)  It  must  be  a  non-profit 
organization  that  is  incorporated  under 
the  laws  of  the  State  in  which  it  is 
located. 

(b)  It  may  be  established  by  more 
than  one  tenant  organization  or  resident 
council,  so  long  as  each  such 
organization  or  council:  (1)  Approves  the 
establishment  of  the  corporation  and  (2) 
has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(c)  It  must  have  an  elected  Board  of 
Directors. 

(d)  Its  by-laws  must  require  the  Board 
of  Directors  to  include  representatives 
of  each  tenant  oiganization  or  resident 
council  involved  in  establishing  the 
corporation. 

(e)  Its  voting  members  must  be 
tenants  of  the  project  or  projects  it 
manages. 

(f)  It  must  be  approved  by  the  tenant 
oi^ganization  or  the  resident  council.  If 
there  is  no  organization  or  council,  a 
majority  of  the  households  of  the  project 
must  approve  the  establishment  of  such 
an  organization  to  determine  the 


feasibility  of  establishing  a  corporation 
to  manage  the  project 

(g)  It  may  serve  as  both  the  tenant 
management  corporation  (or  the 
resident  management  corporation)  and 
the  tenant  organization  (or  the  resident 
council),  so  long  as  the  corporation 
meets  the  requirements  of  this  part  for  a 
tenant  organization  or  resident  council. 

Tenant  organization  or  resident 
council.  An  incorporated  or 
uidncorporated  non-profit  oi^ganization 
or  association  that  meets  eadi  of  the 
following  requirements: 

(a)  It  must^  representative  of  the 
tenants  it  purports  to  r^resent 

(b)  It  may  represent  tenants  in  more 
than  one  project  or  in  all  of  the  projects 
of  a  mA,  but  it  must  fairly  represent 
tenants  fiom  each  project  that  it 
represents. 

(c)  It  must  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years). 

(cOJt  SMistiiave  a  democratically 
elected  governing  board.  The  voting 
memberriiip  of  the  board  must  consist  of 
tenants  of  the  (voject  at  prefects  that  the 
tenant  organization  or  resident  council 
represents. 

5.  Section  884.9  would  be  revised  to 
read  as  firilows: 


SM4.t    HUOffotekii 
part. 

(a)  General.  Subject  to  the 
requirements  of  this  part  and  other 
requirements  imposed  on  PHAs  by 
statute  fH-  regulation,  die  form  and 
extent  of  tenant  participation  and  tenant 
management  or  resident  management 
are  local  decisions  to  be  made  by  a  PHA 
after  consultation  with  its  tenants.  HUD 
will  promote  tencmt  participation  and 
tenant  and  resident  management  and 
provide  additional  guidance,  as 
necessary  and  appropriate.  In  addition. 
HUD  will  endeavor  to  provide  technical 
assistance  in  connection  with  resident 
management  under  Subpart  D  of  this 
part  as  provided  by  \  964.58. 

(b)  Duty  to  bargain  in  good  faith,  ff  a 
PHA  refuses  to  negotiate  with  a  resident 
management  corporation,  or  after 
negotiations,  refuses  to  enter  into  a 
contract  the  corporation  may  file  an 
informal  appeal  with  HUD.  setting  out 
the  circumstances  and  providing  copies 
of  relevant  materials  evidencing  the 
corporation's  efforts  to  negotiate  a 
contract.  HUD  may  require  the  PHA  to 
respond  with  a  report  stating  the  PHAs 
reasons  for  rejecting  the  corporation's 
contract  offer  or  for  refusing  to 
negotiate.  Thereafter.  HUD  may  require 
the  parties  (with  or  without  direct  HUD 
participation)  to  undertake  or  to  resume 
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negotiations  on  a  contract  providing  for 
resident  management. 

6.  Part  964.  Subpart  A.  would  be 
revised  by  adding  new  §$964.11  and 
964.12,  to  read  as  follows: 

$964.11    HUD  poNcy  on  ttnant 
participation. 

It  is  HUD's  policy  to  encourage  tenant 
participation  in  the  management  of 
public  housing,  as  may  be  found 
appropriate  by  PHAs  after  consultation 
with  the  tenants.  HUD  encourages  PHAs 
and  tenants  to  work  together  to 
determine  the  most  appropriate  ways  to 
foster  constructive  relationships, 
particularly  through  tenant 
organizations.  Tenant  organizations  are 
generally  the  best  vehicle  for  achieving 
effective  tenant  participation  on  a 
continuing  basis. 

9M4.12   HUDpoHcyontanant 


It  is  HUD's  policy  to  encourage  tenant 
management  whereit  is  feasible.  HUD 
encourages  PHAs,  tenants,  and  tenant 
organizations  to  explore  the  various 
functions  involved  in  project 
management  to  identify  appropriate 
opportunities  for  contracting  with  a 
tenant  management  corporation  or  a 
resident  management  corporation. 
Potential  benefits  of  tenant  management 
of  public  housing  include  improved 
quality  of  life  and  resident  satisfaction, 
and  other  social  and  economic  benefits 
to  tenants,  the  PHA,  and  HUD. 

§964.1S    [RwnovMl  and  Reservad] 

7.  Section  964.15  would  be  removed 
and  reserved. 

8.  In  S  964.17,  the  introductory 
language  would  be  revised  to  read  as 
follows: 

$964.17    Tanant  participation 
raqulrainanta. 

The  following  are  requirements  for 
implementing  HUD's  policy  on  tenant 
participation,  as  expressed  in  S  964.11: 

***** 

9.  In  S  964.19.  paragraphs  (b)  and  (c) 
would  be  revised  to  read  as  follows: 

$964.19    Tanant  participation  guidalines. 

***** 

(b)  A  tenant  organization  may  request 
that  it  be  recognized  as  the  official 
organization  representing  the  tenants  in 
meetings  with  the  PHA  or  with  other 
entities.  A  PHA  should  grant  formal 
recognition  of  the  tenant  organization,  if 
it  meets  the  requirements  for  such  an 
organization  specified  in  $  964.7. 

(c)  At  a  minimum,  the  PHA  and  tenant 
organization  should  put  in  writing  their 
understanding  concerning  the  elements 
of  their  relationship.  If  such  an 
agreement  includes  contracting  for  the 


tenant  organization  to  perform  any  of 
the  functions  for  which  the  PHA  is 
responsible  to  HUD  under  the  ACC.  the 
provisions  of  Subpart  C  or  Subpart  D  (as 
appropriate)  apply. 

$$964JS and 964.27    [Ramovtdand 
Rasarved] 

10.  Section  964.25  would  be  removed 
and  reserved. 

11.  Section  964.27  would  be  removed 
and  reserved. 

12.  In  S  964.29,  paragraphs  (a]  through 
(d)  would  be  redesignated  as  paragraphs 
(b)  through  (e).  respectively;  new 
paragraphs  (a),  (d)(6).  (f).  and  (g)  would 
be  added:  and  the  introductory 
language,  and  newly  redesignated 
paragraphs  (b).  (c)  and  (d)(1)  would  be 
revised,  to  read  as  follows: 

$964.29    Tanant  managamant 
rsQulcMnanti. 

The  following  requirements  apply 
when  a  PHA  and  its  tenants  are 
interested  in  providing  for  tenant 
performance  of  management  functions 
in  one  or  more  projects  under  this 
subpart. 

(a)  PHA  responsibilities.  PHAs  shall 
be  supportive  of  tenant  interest  in 
forming  a  tenant  management 
corporation,  and  shall  work  with  tenants 
to  determine  the  feasibility  of  tenant 
management.  PHAs  shall  give  full  and 
serious  consideration  to  tenant 
management  corporations  seeking  to 
enter  into  a  management  contract  with 
the  PHA  under  this  subpart.  PHAs  shall 
not  arbitrarily  or  capriciously  refuse  to 
negotiate  with  tenant  management 
corporations  seeking  to  contract  to 
provide  management  services.  PHAs 
shall  appropriately  document  their 
reasons  for  rejecting  any  management 
contract  offer  ht)m  a  tenant 
management  corporation,  and  must 
make  the  reasons  available  to  the 
corporation. 

(b)  Tenant  management  corporation. 
Tenants  interested  in  contracting  with  a 
PHA  must  establish  a  tenant 
management  corporation  that  meets  the 
requirements  for  such  a  corporation,  as 
specified  in  $  964.7. 

(c)  Management  Contract:  scope.  (1)  A 
management  contract  between  the  PHA 
and  a  tenant  management  corporation  is 
required  for  tenant  management.  The 
PHA  and  the  corporation  may  agree  to 
the  performance  by  the  corporation  of 
any  or  all  management  functions  for 
which  the  PHA  is  responsible  to  HUD 
under  the  ACC,  and  any  other  functions 
not  inconsistent  with  the  ACC  and 
applicable  laws  and  regulations. 

(2)  The  management  contract  may 
include  specific  provisions  governing 
management  personnel;  compensation 


for  maintenance  laborers  and 
mechanics,  and  administrative 
employees,  employed  in  the  operation  of 
the  project,  except  that  the  amount  of 
this  compensation  must  meet  applicable 
labor  standard  requirements  of  Federal 
law;  rent  collection  procedures,  tenant 
income  verification;  tenant  eligibility 
determinations;  tenant  eviction;  the 
acquisition  of  supplies  and  materials: 
and  such  other  mat^srs  as  the  PHA  and 
the  corporation  deem  appropriate,  and 
as  HUD  may  specify  in  administrative 
instructions. 

(3)  The  management  contract  may 
permit  a  tenant  management 
corporation  to  conduct  tenant  eligibility 
determinations  (the  number  of  persons 
in  the  household  and  their  income)  and 
tenant  income  verifications.  A  tenant 
management  corporation  also  may 
participate  in  the  screening  of  applicants 
and  tenant  selection  on  a  PHA-wide 
basis.  In  addition,  the  tenant 
management  corporation  may  screen 
tenants  referred  by  the  PHA  for 
residence  in  the  tenant-managed  project 
The  tenant  management  corporation 
may  make  a  recommendation  to  the 
PHA  regarding  the  suitability  of  each 
such  applicant,  in  accordance  with 
screening  criteria  that  are  consistent 
with  HUD  guidelines  and  incorporated 
in  the  management  contract.  Standards 
for  screening  applicants  shall  be 
consistent  with  the  requirements  of  Title 
VI  of  the  Civil  Rights  Act  of  1964;  Title 
VIII  of  the  Civil  Rights  Act  of  1968;  the 
Age  Discrimination  Act;  Section  504  of 
the  Rehabilitation  Act  of  1973:  and  all 
other  applicable  civil  rights  laws  and 
executive  orders.  The  tenant 
management  corporation's 
recommendation  on  a  specific  applicant 
shall  be  accepted  by  the  PHA  unless  the 
PHA  determines  that  action  in 
accordance  with  the  recommendation 
would  be  inconsistent  with  applicable 
laws. 

(4)  The  management  contract  must  be 
treated  as  a  contracting  out  of  services, 
and  must  be  subject  to  any  provision  of 
a  collective  bargaining  agreement 
regarding  the  contracting  out  of  services 
to  which  the  PHA  is  subject. 

(5)  Before  entering  into  a  management 
contract,  the  PHA  must  make  a  written 
determination  that  the  corporation  has 
the  capability  for  satisfactory 
performance  of  all  management 
functions  covered  by  the  contract.  The 
ACC  provisions  on  competitive  bidding 
and  prior  written  HUD  approval  of 
contracts  do  not  apply  to  the  decision  of 
a  PHA  to  contract  with  a  corporation. 

(d)  •  •  • 

(1)  Tenant  management  corporation 
activities  and  expenditures  must  be 


consistent  with  the  requirements  of 
applicable  Federal.  State,  and  local  law 
and  regulations  and  with  the  ACC  and 
PHA  policies,  including  requirements 
pertaining  to  access  to  books  and 
records,  accounting,  and  audit. 
***** 

(6)  All  activities  carried  out  pursuant 
to  the  management  contract  must  be 
conducted  in  conformity  with  Title  VI  of 
die  Civil  Rights  Act  of  1964;  Title  VIII  of 
Uie  Civil  Rights  Act  of  1968;  the  Age 
Discrimination  Act;  Section  504  of  the 
Rehabilitation  Act  of  1975;  and  all  other 
applicable  civil  rights  laws  and 
executive  orders.  In  addition,  the 
management  contract  must  indicate 
what  records  must  be  kept  by  the  tenant 
management  corporation  and  made 
available  to  the  PHA  and  HUD  with 
respect  to  activities  associated  with 
tenant  management. 
***** 

(f)  Bonding  and  insurance.  Before 
assuming  any  management 
responsibility  under  its  contract,  the 
tenant  management  corporation  must 
provide  fidelity  bonding  and  insurance, 
or  equivalent  protection. 

(1)  That  is  adequate  (as  determined  by 
HUD  and  the  PHA)  to  protect  HUD  and 
the  PHA  against  loss,  theft, 
embezzlement,  or  fraudulent  acts  on  the 
part  of  the  corporation  or  its  employees; 
and 

(2)  That  meets  such  other  requirements 
as  may  be  specified  by  the  PHA  and  in 
HUD's  administrative  instructions. 

The  cost  of  such  risk  protection  may  be 
included  in  the  management  contract, 
and  paid  for  as  part  of  the  operating 
budget. 

(g)  Rights  of  families;  operation  of 
project.  If  a  tenant  management 
corporation  is  approved  by  the  tenant 
organization  representing  one  or  more 
buildings  or  an  area  of  row  houses  that 
are  part  of  a  public  housing  project  for 
purposes  of  Part  941  of  this  chapter,  the 
resident  management  program  under 
this  subpart  may  not,  as  determined  by 
the  PHA. 

(1)  Interfere  with  the  rights  of  other 
residents  of  such  project  or 

(2)  Harm  the  efficient  operation  of 
such  project. 

13.  Section  964.33  would  be  amended 
by  adding  a  new  paragraph  (d).  to  read 
as  follows: 

$964.33    PHA  financial  support  for  tenant 
inwMgaiMnt. 

•        *        *        •        * 

(d)  In  assessing  the  modernization 
needs  of  its  projects  for  purposes  of 
CIAP  application  (or  other  grant 
mechanisms  established  by  the  Housing 
and  Community  Development  Act  of 


1987)  under  24  CFR  Part  968,  PHAs  must 
consult  with  the  tenant  management 
corporation  with  reference  to  any 
project  managed  by  the  corporation,  in 
order  to  determine  the  modernization 
needs  of  tenant-managed  projects. 
Evidence  of  this  required  consultation 
must  be  included  with  a  PHA's  initial 
submission  to  HUD. 

14.  Part  964  would  be  further  amended 
by  adding  a  new  Subpart  D  (§§  964.37 
through  964.58)  to  read  as  follows: 

Subpart  D— Tenant  Management  Under 
Section  20  of  ttw  United  States  Housing  Act 
of  1937 

Cat- 

OC\** 

864.37    Applicability  of  subpart. 
964.40    Management  specialist. 
964.43    Management  responsibilities. 
964.46    Comprehensive  improvement 

assistance. 
964.49    Operating  subsidy,  total  income, 

preparation  of  operating  budget, 

operating  reserves  and  retention  of 

excess  income. 
964.52    Waiver  of  HUD  requirements. 
964.55    Audit. 
964.58    Technical  Assistance. 

$964.37    Applicabitity  Of  subpart 

The  provisions  of  Subpart  C  of  this 
part  apply  to  resident  management 
under  this  subpart.  This  subpart 
contains  special  provisions,  in  addition 
to  those  specified  in  Subpart  C,  to 
implement  the  resident  management 
features  of  section  20  of  the  United 
States  Housing  Act  of  1937. 

S  964.40    Management  specialist 

(a)  Requirement  for  a  management 
specialist.  Except  under  the 
circumstances  described  in  paragraph 
(c)  of  this  section,  the  resident  council  of 
a  project  in  cooperation  with  the  PHA, 
must  select  a.  qualified  public  housing 
management  specialist 

(1)  To  assist  in  determing  the 
feasibility  of.  and  to  help  establish,  a 
resident  management  corporation;  and 

(2)  To  provide  training  and  other  duties 
in  connection  with  the  daily  operations 
of  the  project 

(b)  Agreement  between  the  PHA  and 
the  resident  council.  In  carrying  out 
their  responsibilities  under  paragraph 
(a)  of  this  section,  the  PHA  and  the 
resident  council  must  agree  in  advance 
upon 

(1)  The  qualiflcations  that  the 
management  specialist  must  possess; 

(2)  The  terms  and  conditions  of  the 
search  and  selection  process; 

(3)  The  duties  and  responsibilities  to 
be  performed  by  the  management 
specialist,  including  the  remuneration  to 
be  provided  the  specialist,  a  clear 
specification  of  the  nature  and  degree  of 
supervision  to  be  provided  the 
specialist  and  a  clear  specification  of 


the  title  of  the  person  or  persons  in  the 
organizational  structure  of  the  PHA  or 
the  resident  council  (or  both]  to  whom 
the  specialist  is  to  report  for  supervision 
and  for  evaluation  of  his  or  her 
performance:  and 

(4)  Such  other  matters  with  respect  to 
the  selection  and  functions  of  the 
management  specialist  as  the  PHA  and 
the  resident  council  may  determine, 
consistent  with  the  ACC,  and  applicable 
law  and  regulations. 

The  resident  council  must  select  the 
housing  management  specialist  in 
accordance  with  the  terms  of  its 
agreement  with  the  PHA. 

(c)  A  tenant  management  corporation 
that  entered  into  a  management  contract 
with  a  PHA  under  subpart  C  of  this  part 
before  [insert  effective  date  of  this  rule], 
and  thereafter  elects  to  enter  into  a 
management  contract  with  the  same 
PHA  under  this  Subpart  D,  may  select  a 
management  specialist  in  accordance 
with  this  section  but  is  not  required  to 
do  so. 

$  964.43    Management  responsitMlities. 

(a)  PHA  responsibilities.  PHAs  shall 
be  supportive  of  resident  interest  in 
forming  a  resident  management 
corporation,  and  shall  woric  with 
residents  to  determine  the  feasibility  of 
resident  management.  PHAs  shall  give 
full  and  serious  consideration  to 
resident  management  corporations 
seeking  to  enter  into  a  management 
contract  with  the  PHA  under  this 
subpart.  PHAs  shall  not  arbitrarily  or 
capriciously  refuse  to  negotiate  with 
resident  management  corporations 
seeking  to  contract  to  provide 
management  services.  PHAs  shall 
appropriately  document  their  reasons 
for  rejecting  any  management  contract 
offer  from  a  resident  management 
corporation,  and  make  these  reasons 
available  to  the  corporation. 

(b)  Management  contract.  If  a  PHA 
and  a  resident  management  corporation 
that  qualifies  under  diis  part  agree  to 
establish  a  resident  management 
project,  they  shall  enter  into  a 
management  contract  establishing  the 
respective  rights  and  responsibilities  of 
the  PHA  and  the  corporation  with 
respect  to  management  of  the  project. 
Where  a  tenant  management 
corporation  already  has  a  management 
contract  with  a  PHA  that  meets  the 
requirements  of  Subpart  C,  but  wishes 
to  meet  the  additional  requirements  of 
this  Subpart  D,  the  corporation,  subject 
to  the  approval  of  its  tenant  council, 
may  seek  to  enter  into  a  new  or 
amended  contract  with  the  PHA  to 
accomplish  that  purpose.  A  copy  of  any 
such  contract  or  amended  contract  shall 
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be  provided  to  the  HUD  field  office  at 
the  time  of  its  execution. 

(c)  Income  estimate  in  contract.  The 
management  contract  must  specify  the 
amount  of  income  expected  to  be 
derived  from  the  project  (from  sources 
such  as  rents  and  charges)  and  the 
amount  of  income  to  be  provided  to  the 
project  from  the  other  sources  of  income 
of  the  PHA  (such  as  operating  subsidy 
under  Part  990  of  this  chapter,  interest 
income,  administrative  fees,  and  rents). 
The  income  estimates  under  this 
paragraph  (c)  must  be  calculated  on  a 
PHA-wide  basis,  as  well  as  for  each 
category  of  income  as  the  PHA  and  the 
resident  management  contract  agree, 
consistent  with  HUD's  administrative 
instructions. 

§96446    CompfVlMfMlv*  hnprovwiMfit 
•ssistanc*. 

(a)  Eligibility.  HUD  may  enter  into  a 
contract  with  the  PHA  to  provide 
comprehensive  improvement  assistance 
under  Part  968  of  this  chapter  to 
modernize  a  project  managed  by  a 
resident  management  corporation  under 
this  subpart. 

(b)  Administration  of  activities.  If  the 
entirety  of  modernization  activity 
referred  to  in  paragraph  (a)  of  this 
section  (including  the  planning  and 
architectural  design  of  the 
rehabilitation)  is  administered  by  the 
resident  management  corporation,  the 
PHA  shall  not  retain,  for  any 
administrative  or  other  reason,  any 
portion  of  the  comprehensive 
improvement  assistance  provided, 
unless  the  PHA  and  the  corporation 
provide  otherwise  by  contract. 

S  964.49    Operating  subaMy  total  moonw, 
prapaiation  ol  oparathig  budget,  eparadng 
reservee  and  retention  of  exceaa  revenue*. 

(a)  Calculation  of  operating  subsidy. 
Operating  subsidy  will  be  calculated 
separately  for  any  project  managed  by  a 
resident  management  corporation.  This 
subsidy  computation  will  be  the  same  as 
the  separate  computation  made  for  the 
balance  of  the  projects  in  the  PHA  in 
accordance  with  Part  990,  with  the 
following  exceptions: 

(1)  The  resident  management 
corporation  will  have  an  Allowable 
Expense  Level  based  on  the  actual 
expenses  for  the  project  in  the  fiscal 
year  immediately  preceding 
management  under  this  subpart  The 
expenses  must  represent  a  normal  year's 
expenditures  for  the  project,  and 
documentation  of  this  expense  level 
must  be  presented  with  the  project 
budget  and  approved  by  HUD.  Any 
project  expenditures  funded  from  a 
source  of  income  other  than  operating 
subsidies  or  income  generated  by  the 


locally  owned  public  hoasiog  program 
will  be  excluded  from  the  subsidy 
calculation. 

(2)  The  resident  management 
corporation  project  «viU  estimate 
dwelling  rental  income  based  on  the 
rent  roll  of  the  project  immediately 
preceding  the  assumption  of 
management  responsibility  under  this 
subpart,  increased  by  the  estimate  of 
inflation  of  tenant  income  used  in 
calculating  PFS  subsidy. 

(3)  The  resident  management 
corporation  will  exclude,  from  its 
estimate  of  other  income,  any  increased 
income  directly  related  to  activities  by 
the  corporation  or  facilities  operated  by 
the  corporation. 

(4)  Any  reduction  hi  the  subsidy  of  a 
PHA  that  occurs  as  a  result  of  fraud, 
waste,  or  mismanagement  by  the  PHA 
shall  not  affect  the  subsidy  calculation 
for  the  resident  management 
corporation  project. 

(b)  Calculation  of  total  income  and 
preparation  of  operating  budget.  (1) 
Subject  to  paragraph  (c)  of  this  section, 
the  amount  of  fimds  provided  by  a  PHA 
to  a  project  managed  by  a  resident 
management  corporation  under  this 
subpart  may  not  be  reduced  during  the 
three-year  period  beginning  on  February 
5, 1988  or  on  such  later  date  as  a 
resident  management  corporation  first 
assumes  management  responsibility  for 
the  project. 

(2)  For  purposes  of  determining  the 
amount  of  funds  provided  to  a  project 
under  paragraph  (b)(1)  of  this  section, 
the  provision  of  technical  assistance  by 
the  PHA  to  the  resident  management 
corporation  will  not  be  included. 

(3)  Hie  resident  management 
corporation  and  the  PHA  shall  submit  a 
separate  operating  budget,  including  the 
calculation  of  operating  subsidy 
eligibility  in  accordance  with  paragraph 
(a)  of  this  section,  for  the  resident 
management  corporation  to  HUD  for 
approval  This  budget  will  reflect  all 
project  expenditures  and  will  identify 
which  expenditures  are  related  to  the 
responsibilities  of  the  resident 
management  corporation  and  which  are 
related  to  functions  which  will  continue 
to  be  performed  by  the  PHA. 

(4)  Operating  reserves. 

(i)  Each  project  or  part  of  a  project 
that  is  operating  in  accordance  with  an 
ACC  amendment  relating  to  this  subpart 
and  in  accordance  with  a  contract 
vesting  maintenance  responsibilities  in 
the  resident  management  corporation 
will  have  transferred,  into  a  sub-account 
of  the  operating  reserve  of  the  host  PHA. 
an  operating  reserve.  Where  all 
maintenance  responsibilities  for  the 
resident-managed  project  are  the 
responsibility  of  the  corporation,  the 


amount  of  the  reserve  made  available  to 
projects  under  this  subpart  will  be  the 
per  unit  cost  amount  available  in  the 
PHA  operating  reserve,  exclusive  of  all 
inventories,  prepeids  and  receivables  (at 
the  end  of  the  PHA  fiscal  year  preceding 
implementation),  multiplied  by  the 
number  of  units  in  the  project  operated 
in  accordance  with  the  provisions  of  this 
subpart  Where  some,  but  not  all. 
maintenance  responsibilities  are  vested 
in  the  resident  management  corporation, 
the  contract  may  provide  for  an 
appropriately  reduced  portion  of  the 
operating  reserve  to  be  transferred  into 
the  corporation's  sub-account 

(ii)  The  use  of  the  reserve  will  be 
subject  to  all  administrative  procedures 
applicable  to  the  conventionally  owned 
public  housing  program.  Any 
expenditure  of  funds  from  the  reserve 
will  be  for  eligible  expenditures  which 
are  incorporated  into  an  operating 
budget  subject  to  approval  by  HUD. 

(iii)  Investment  of  funds  held  in  the 
reserve  will  be  in  accordance  with  the 
provisions  of  Chapter  4  of  the  Financial 
Management  Handbook.  7476.1  REV  and 
interest  generated  will  be  included  in 
the  calculation  of  operating  subsidy  in 
accordance  with  24  CFR  Part  990. 

(c)  Adjustments  to  total  income.  (1)  In 
addition  to  the  amount  of  income 
derived  from  the  project  (from  sources 
such  as  rents  and  charges)  and  the 
operating  subsidy  calculated  in 
accordance  with  paragraph  (a)  of  this 
subpart  the  contract  may  specify  that 
income  be  provided  to  the  project  from 
other  sources  of  income  of  the  PHA. 

(2)  The  following  conditions  may  not 
affect  the  amounts  to  be  provided  to  a 
project  managed  by  a  resident 
management  corporation  under  this 
subpart 

(i)  Any  reduction  in  the  total  income 
of  a  PHA  that  occurs  as  a  result  of  fraud, 
waste,  or  mismanagement  by  the  PHA. 

(ii)  Any  change  in  the  total  income  of 
a  PHA  that  occurs  as  a  result  of  project- 
specific  characteristics  that  are  not 
shared  by  the  project  managed  by  the 
corporation  under  this  subpart 

(d)  Retention  of  excess  revenues.  (1) 
Any  income  generated  by  a  resident 
management  corporation  that  exceeds 
the  income  estimated  for  the  income 
category  involved  in  accordance  with 
9  964.43(c)  must  be  excluded  in 
subsequent  years  in  calculating: 

(i)  llie  operating  subsidy  provided  to 
a  PHA  under  Part  990  of  this  chapter. 

(ii)  The  funds  provided  by  the  PHA  to 
the  resident  management  corporation. 

(2)  For  purposes  of  determining 
income  generated  by  a  resident 
management  corporation  under 
paragraph  (d)(1)  of  this  section,  excess 
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income  available  to  the  project  because 
of  lower  utility  costs  than  initially 
estimated  will  be  excluded. 

(e)  Use  of  retained  revenues.  Any 
revenues  retained  by  a  resident 
management  corporation  under 
paragraph  (d)  of  this  section  may  only 
be  used  for  purposes  of 

(1)  Improving  the  maintenence  and 
operation  of  the  project, 

(2)  Establishing  business  enterprises 
that  employ  residents  of  public  housing, 
or 

(3)  Acquiring  additional  dwelling  units 
for  lower  income  families. 

S964.S2    Waiver  Of  HliD  requirements. 

(a)  Waiver  conditions.  Upon  the  joint 
request  of  a  resident  management 
corporation  and  the  PHA,  HUD  may 
waive  any  requirement  that  HUD  has 
established  and  that  is  not  required  by 
law,  if  HUD  determines,  after 
consultation  with  the  PHA, 

(1)  That  the  requirement 
unnecessarily 

(i)  Increases  the  costs  to  the  project  or 
(ii)  Restricts  the  income  of  the  project 
and 

(2)  That  the  waiver  would  be 
consistent  with  the  management 
contract  and  any  applicable  collective 
bargaining  agreement. 

Any  waiver  granted  to  a  resident 
management  corporation  under  this 
section  will  apply  as  well  to  the  PHA  to 
the  extent  the  waiver  affects  the  PHA's 
remaining  responsibilities  relating  to  the 
corporation's  project. 

(b)  Notice  and  opportunity  for 
comment.  HUD  may  grant  a  waiver 
under  paragraph  (a)  of  this  section  only 
after  requiring  the  PHA  to  provide 
notice  to  the  residents  whom  the  waiver 
would  affect  and  giving  them  at  least  30 
days  to  comment  on  it.  Notice  under  this 
paragraph  (b)  may  be  served  by  any  or 
all  of  the  following  means,  as  HUD 
determines  appropriate: 

(1)  First  class  mail  addressed  to  each 
affected  resident. 

(2)  Delivery  to  the  unit  of  each 
affected  resident. 

(3)  In  the  case  of  high-rise  buildings, 
posting  in  one  or  more  conspicuous 
locations  in  any  building  in  which 
affected  residents  live. 


(c)  Role  ofPHAs  and  resident 
management  corporations.  (1)  All 
resident  comments  must  be  sent  to  the 
PHA.  The  PHA  must  summarize  the 
comments,  prepare  (at  its  option)  a 
recommended  response  to  the 
comments,  and  provide  the  resident 
management  corporation  an  opportunity 
to  prepare  a  recommended  response  to 
the  comments.  The  PHA  must  send  to 
HUD  all  the  tenant  comments  received, 
along  with  the  summary  of  comments 
prepared  by  the  PHA  and  the 
recommendations  (if  any)  of  the  PHA 
and  the  resident  management 
corporation  for  the  disposition  of  the 
comments. 

(2)  The  PHA  must  carry  out  such 
responsibilities  with  respect  to  the 
determination  of  whether  to  grant  a 
waiver  under  paragraph  (a)  of  this 
section  as  HUD  may  prescribe  in 
administrative  instructions.  These 
responsibilities  will  include  the  service 
of  notice  on  affected  tenants  under 
paragraphs  (b)  and  (c)  of  this  section. 

(d)  Action  on  resident  comments. 
HUD  will  give  careful  consideration  to 
all  resident  comments  received  within 
the  comment  period  provided  under 
paragraph  (b)  of  this  section.  HUD, 
through  the  PHA,  will  provide  written 
notice  of  its  final  decision  on  the 
proposed  waiver,  including  written 
responses  to  the  resident  comments, 
served  in  the  same  manner  and  upon  the 
same  resident  population  as  the  original 
notice  under  paragraph  (b)  of  this 
section  was  served. 

(e)  Waiver  to  permit  employment. 
Upon  the  request  of  a  resident 
management  corporation,  HUD  may, 
subject  to  the  terms  and  procedures  of 
any  appUcable  collective  bargaining 
agreement  permit  residents  of  the 
project  to  volunteer  a  portion  of  their 
labor. 

(f)  Exceptions.  HUD  may  not  waive 
any  regulatory  or  other  requirement 
under  paragraph  (a)  of  this  section  with 
respect  to 

(1)  Income  eligibility  for  purposes  of 
S§  913.104  and  913.105  of  this  chapter, 

(2)  Rental  payments  under  §  913.107  of 
this  chapter, 

(3)  Tenant  or  applicant  protections 
under  this  chapter  or  other  applicable 
laws. 


(4)  Employee  organizing  rights,  or 

(5)  The  rights  or  employees  under 
collective  bargaining  agreements. 

§964.55    Aucm. 

(a)  Annual  audit  of  books  and  records. 
The  financial  statements  of  a  resident 
management  corporation  managing  a 
project  under  this  subpart  must  be 
audited  annually  by  a  license  I  certified 
public  accountant  designated  by  the 
PHA,  in  accordance  with  gene/ally 
accepted  government  audit  standards.  A 
written  report  of  each  audit  must  be 
forwarded  to  HUD  and  the  PHA  within 
30  days  of  issuance. 

(b)  Relationship  to  other  authorities. 
The  requirements  of  paragraph  (a)  of 
this  section  are  in  addition  to  any  other 
Federal  law  or  other  requirement  that 
would  apply  to  the  availability  and 
audit  of  books  and  records  of  resident 
management  corporations  under  this 
part. 

§94&58   Tectmicsl assistance. 

(a)  Nature  of  assistance.  HUD  will 
endeavor  to  provide  financial  assistance 
to  PHAs  for  the  use  of  resident 
management  corporations  or  resident 
councils  that  obtain,  by  contract  or 
otherwise,  technical  assistance  for  the 
development  of  resident  management 
entities,  including  the  formation  of  these 
entities;  the  development  of  the 
management  capability  of  newly  formed 
or  existing  entities;  the  identification  of 
the  social  support  needs  of  residents  of 
projects,  and  the  securing  of  this 
support;  and  a  wide  range  of  activities 
to  further  the  purposes  of  this  subpart. 
In  determining  the  amount  of  any 
technical  assistance  grant  HUD  will 
take  into  consideration  the  size  of  the 
resident-managed  project  and  the 
anticipated  complexity  of  the  proposed 
change  to  resident  management 

(b)  Maximum  amount  of  assistance. 
The  assistance  referred  to  in  paragraph 
(a)  of  this  section  may  not  exceed 
$100,000  with  respect  to  any  project. 

Dated:  )une  9. 1988. 
James  E.  Baugh. 

General  Deputy  Assistant  Secretary  for 

Public  and  Indian  Housing- 
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DEPARTMENT  OF  EDUCATION 
(CFDA  No.  84.204] 

Notice  Inviting  Applications  for  New 
Awards  Under  ttte  School,  College, 
and  University  Partnerships  Program 
for  Fiscal  Year  1988 

Purpose  of  Program:  To  encourage 
partnerships  between  institutions  of 
higher  education  and  secondary  schools 
serving  low-income  students,  and  to 
support  programs  that  improve  the 
academic  skills  of  public  and  private 
nonprofit  secondary  school  students, 
increase  their  opportunity  to  continue  a 
program  of  education  after  secondary 
school,  and  improve  their  prospects  for 
employment  after  secondary  school. 

Deadline  for  Transmittal  of 
Applications:  August  9. 1988. 

Deadline  for  Intergovernmental 
Review:  September  8. 1988. 

Available  Funds:  $1,394,000. 

Estimated  Range  of  Awards:  No  less 
than  $250,000  per  year. 

Estimated  A  verage  Size  of  A  wards: 
$275,000. 

Estimated  Number  of  Awards:  5. 

Project  Period.  Up  to  36  months. 

Application:  Since  this  is  the  first  year 
of  this  program,  the  estimates  stated 
above  are  projections  for  the  guidance 
of  potential  applicants.  The  Department 
is  not  bound  by  these  estimates.  This 
notice  is  a  complete  application  package 
containing  all  the  necessary  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
program.  No  other  application  package 
is  necessary.  Applicants  are  directed  to 
the  Appendix  of  this  notice  for 
applications  and  instructions. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants),  Part  75  (Direct  Grant  Programs), 
Part  77  (Definitions  that  Apply  to 
Department  Regulations),  Part  78 
(Education  Appeal  Board),  and  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 

Eligibility.  To  be  eligible  to  apply  for 
a  grant  under  this  program,  an 
institution  of  higher  education  and  a 
local  educational  agency  must  enter  into 
a  written  partnership  agreement.  The 
partnership  may  also  include 
businesses,  labor  organizations, 
professional  associations,  community- 
based  organizations,  or  other  private  or 
public  agencies  or  associations.  All 
partners  must  sign  the  agreement  which 
shall  include — 

(1)  A  listing  of  all  participants  in  the 
partnership; 


(2)  A  description  of  the 
responsibilities  of  each  participant  in 
the  partnership;  and 

(3)  A  listing  of  the  resources  to  be 
contributed  by  each  participant  in  the 
partnership. 

In  addition,  the  partnership  must 
establish  a  governing  body  that  includes 
one  representative  of  each  participant  in 
the  partnership. 

The  legal  applicant  may  be  one 
member  of  the  partnership  designated 
by  the  group  to  apply  for  the  grant. 
However,  the  legal  applicant  must  be  a 
local  educational  agency,  an  institution 
of  higher  education,  or,  provided  that 
the  partnership  has  been  established  as 
a  separate  legal  entity,  the  partnership. 

Activities:  Grant  funds  may  be  used 
by  the  partnership  to  support  programs 
that— 

(a)  Use  college  students  to  tutor 
secondary  school  students  and  improve 
their  basic  academic  skills; 

(b)  Are  designed  to  improve  the  basic 
academic  skills  of  secondary  school 
students; 

(c)  Are  designed  to  increase  the 
understanding  of  specific  subjects  of 
secondary  school  students; 

(d)  Are  designed  to  improve  the 
opportunity  to  continue  a  program  of 
education  after  graduation  for 
secondary  school  students;  and 

(e)  Are  designed  to  increase  the 
prospects  for  employment  after 
graduation  of  secondary  school 
students. 

Funding  requirements:  (a)  The 
Secretary  will  reserve  65  percent  of 
program  funds  for  programs  operating 
during  the  regular  school  year  and  35 
percent  to  carry  out  programs  during  the 
summer.  An  applicant  may  request 
funds  to  operate  programs  during  the 
regular  school  year,  the  summer,  or  both. 
The  budget  must  clearly  separate  the 
amount  requested  for  the  regular  school 
year  programs  and  the  summer 
programs. 

(b)  The  partnership  must  provide  at 
least  30  percent  of  the  cost  of  the  project 
in  the  first  year,  40  percent  in  the  second 
year  and  50  percent  in  the  third  and  any 
subsequent  years.  (Regulations 

governing  the  Federal  matching  

requirements  can  be  found  in  34  CFR 
Part  74,  Subpart  G.) 

(c)  A  local  educational  agency 
receiving  funds  under  this  program  shall 
use  these  funds  so  as  to  supplement  and 
not  supplant  non-Federal  funds,  and.  to 
the  extent  practical,  increase  the 
resources  that  would,  in  the  absence  of 
Federal  funds  received  under  this 
program,  be  made  available  from  non- 
Federal  sources  for  the  education  of 
students  participating  in  a  project  under 
this  program.  A  local  educational 


agency  receiving  funds  under  this 
program  shall  not  reduce  its  combined 
fiscal  e^ort  per  student  or  its  aggregate 
expenditure  on  education. 

Absolute  priorities:  In  accordance 
with  the  Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  75.105(c)(3),  the  Secretary  has 
established  the  following  absolute 
priorities.  Applications  submitted  under 
the  School,  College,  and  University 
Partnerships  Program  for  fiscal  year 
1988  must  meet  two  or  more  of  the 
following  priorities  in  order  to  be 
considered  under  this  competition. 

(1)  Programs  which  will  serve 
predominantly  low-income  communities; 

(2)  Partnerships  which  will  run 
programs  during  the  regular  school  year 
and  the  summer  and 

(3)  Programs  which  will  serve 
educationally  disadvantaged  students; 
potential  dropouts;  pregnant 
adolescents,  and  teen  parents;  or 
children  of  migratory  agricultural 
workers  or  of  migratory  fishermen. 

Selection  criteria:  (a)(1)  The  Secretary 
uses  the  following  selection  criteria  to 
evaluate  applications  for  new  grants 
under  the  School,  College,  and 
University  Partnerships  Program. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion. 

(b)  The  criteria. — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  the 
statute  that  authorizes  the  program, 
including  consideration  of — 

(i)  The  objectives  of  the  project;  and 

(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  the  authorizing 
statute. 

Note  to  Applicants:  A  statement  of  the 
purposes  of  the  authorizing  statute  is 
found  in  the  Purpose  of  Program  section 
of  this  notice. 

(2)  Extent  of  need  for  the  project.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  including  consideration 
of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
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determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition;  and 

(4)  Quality  of  key  personnel.  (7  points) 
(i)  The  Secretary  reviews  each 

application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i)  (A)  and  (B)  of 
this  section  will  commit  to  the  project; 
and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b)(4)(i) 
(A)  and  (B)  of  the  section,  the  Secretary 
considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost-effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (5  points]  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 

(7)  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  application 


to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

Intergovernmental  Review  of  Federal 
Programs:  This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs]  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  contact, 
immediately  upon  receipt  of  this  notice, 
the  Single  Point  of  Contact  for  each 
State  and  follow  the  procedure 
established  in  those  States  under  the 
Executive  Order.  If  you  want  to  know 
the  name  and  address  of  any  State 
Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
November  18. 1987,  pages  44338-44340. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  area-wide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372- 
CFDA  #84.204,  U.S.  Department  of 
Education,  MS  6355,  400  Maryland 
Avenue,  SW.,  Washington.  DC  20202.  In 
those  States  that  require  review  for  this 
program,  applications  are  to  be 
submitted  simultaneously  to  the  State 
Review  Process  and  the  U.S. 
Department  of  Education. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications. 

Instructions  for  Transmittal  of 
Applications:  No  grant  may  be  awarded 
unless  a  complete  form  has  been 
received. 

(a)  If  an  applicant  wants  a  new  grant, 
the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.204).  Washington,  DC  20202; 


or 


(2)  Hand  deUver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  D.C.  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #84.204).  Room  3633,  Regional 
Office  Building  #3.  7th  and  D  Streets. 
SW..  Washington.  DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that 
its  application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped,  self-addressed 
post  card  containing  the  CFDA  number 
and  title  of  this  program. 

For  Further  Information  Contact  For 
specific  information  concerning  the 
program,  contact:  Mrs.  jowava  M. 
Leggett.  Chief,  Special  Services  Branch, 
Division  of  Student  Services.  O^ice  of 
Postsecondary  Education,  Department  of 
Education,  Room  3066,  ROB-3,  Mail  Stop 
3323,  400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202.  Telephone: 
(202)  732-^1804. 

Program  Autlx>rity:  20  U.S.C.  1105a-1105c. 

Dated:  June  7. 198a 
William  |.  Bennett. 
Secretary  of  Education. 

Appendix — Application  Instructions  and 
Forms: 

This  application  is  divided  into  four 
parts.  These  parts  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  are  as  follows: 

Part  I:  Federal  Assistance  Fact  Sheet 
(Forms  SF-424  and  instructions). 

Part  II:  Budget  Information  (form  and 
instructions). 

Part  III:  Application  Narrative. 

Part  IV:  Assurances. 

In  addition,  the  application  must 
include: 
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(1)  The  written  partnership  agreement 
signed  by  all  partners:  and 

(2)  A  listing  of  the  public  and  private 
nonprofit  secondary  school  or  schools  to 
be  involved  in  the  project. 

Instructions  for  Part  I— Federal 
Assistance  Face  Sheet  (SF-^24) 

This  standard  form  is  used  by 
applicants  as  a  required  face  sheet  for 
preapplications  and  applications 
submitted  in  accordance  with  0MB 
Circular  A-102. 

The  applicant  completes  only  items  1- 
23.  Items  24-33  are  completed  by 
Federal  agencies. 

Where  possible,  information  has  been 
preprinted  for  your  convenience.  Items 
which  are  not  applicable  have  been 
marked  "N/A." 

Below  is  a  hst  of  instructions  to  assist 
you  in  completing  the  applicable  items 
on  the  form. 


Item 

2a.  Applicant's  own  control  number,  if 
desired. 

2b.  Date  form  is  prepared  (at  applicant's 
option). 

4a-h  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which 
will  undertake  the  assistance 
activity,  complete  address  of 
applicant,  and  name  and  telephone 
number  of  the  person  who  can 
provide  further  information  about 
this  request. 

5.  If  the  applicant's  organization  has 
been  assigned  an  ED-CRS  number 
consisting  of  the  IRS  employer 
identification  number  prefixed  by 
"1"  and  suffixed  by  a  two-digit 
number,  enter  the  full  entity  number 
in  block  5. 

6b.  Program  title  from  CFDA. 
Abbreviate  if  necessary. 


7.  Provide  the  title  and  a  summary 

description  of  the  project. 
a  "City"  includes  town,  township  or 

other  municipality. 

9.  List  only  largest  unit  or  units  affected. 

such  as  State,  county  or  city. 

10.  Indicate  the  estimated  number  of 

persons  directly  benefiting  from  the 

project., 
12a.  Amount  requested  or  to  be 

contributed  during  the  Hrst  funding/ 

budget  period  by  the  Federal 

Government. 
12f.  Enter  the  amount  shown  in  Item  12a. 
13.  Self-explanatory. 

15.  Self-explanatory. 

16.  Indicate  the  estimated  number  of 

months  to  complete  project  after 

Federal  funds  are  available. 
21.  Self-explanatory. 
23.  Name  and  title  of  authorized 

representatives  of  legal  applicant 

and  signature. 
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h 
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FEDERAL  ASSISTANCE 


1.  TYPE 

OJgj^ljgg^        D  NOTICE  OF  INTENT  (OPnONAU 

(IHtHi^  O  PAEAPPUCATION 

X{P  APPLICATION 


2.  APPU- 
CANTS 
APPLI- 
CATION 
OENTV 
FCR 


^  P^^Mpcn 


b  DATE 


r—r   memk    day 


19 


3.  STATE 
APPLI- 
CATION 
lOENTI- 
FIER 
MOTE  TO  BE 
ASSIGNED 
•Y  STATE 


OMB  Appwi  No  oaw-oooe 


■  NUMBER 


b.  DATE 
ASSK3NE0 


•ftar    mtmik    dof 


19 


4.  LEGAL  APPUCANT/RECIPCNT 

•.  Appicanl  NwiM 

b.  Orgwlaian  Unll 

c  Sm*(/P.O.  Bo* 

dONy 

f.  SM* 

•«.  OonMc*  Panon  ^Nomf 
«  TtlirliemNal 


•.County 
g.ZIPOo«a 


7  TnXE  OF  APPLICANTS  PROJECT  (Uoo  ooction  IV  o(  M«  torm  to  piXMido  •  tumnwry  dotcflplion  d  Mw 
piojoei.) 


9.  AREA  OF  PROJECT  IMPACT  rMmaV'cAia 


la. 


PROPOSED  FUNDING 


FH16RAL 


APPLICANT 


STATE 


<■  LOCAL 


•  OTHER 


ToM 


JO 
.00 


JO 
.00 
JO 
.00 


10.  ESTIMATED  NUMBER 
OF  PERSONS  BENEFITING 


13. 


CONGRESSIONAL  DISTRICTS  OF: 


a.  APPLICANT 


1&  PROJECT  START 

^^"^       rmr   imiuk    *t 

19 


b.  PROJECT 


16.  PROJECT 
DURATION 


IS.  DATE  DUE  TO 

FEDERAL  AGENCY  »■ 


19 


Ytof    ittoitnt    flvf 


5.  EMPLOYER  IDENTIFICATION  NUMBER  (EM) 


•. 

PRO- 
GRAM 

(FnmCFOAf 


*  NUMBER       I    SUr  I    2|0k    I 
MULTIPLE  O 


»^""^  School,  University, 
and  University  Partnerships 


a.  TYPE  OF  APPUCANT/RECIPIBa 


Buur  affnfhtu  Imr 


D 


11.  TYPE  OF  ASSISTANCE 
I    ■■!    Oil  O-n 

«  f-0 


rr*  m 


14.  TYPE  OF  APPLICATION 


Emttr  af^mfmit  ktmr 


.Q 


17.  TYPE  OF  CHANGE  rAr/4lr«r/4« 

«   I miociw  t-cmm  (Spte^ 


Crmrtnfo- 


19.  FEDERAL  AGENCY  TO  RECEIVE  REQUEST 


a  ORGANIZATIONAL  UNIT  (IF  APPROPRIATE) 

Application  Control  Center 


b.  ADMINISTRATIVE  CONTACT  (IF  KNOWN) 


c.  ADDRESS 

Washington,  D.C. 


20202 


20.  EXISTING  FEDERAL  GRANT 
IDENTIFICATION  NUMBER 


21.  REMARKS  ADDED 


22. 

THE 

APPLICANT 
CERTIFIES 
THAT* 


23. 

CERTIFYING 
REPRE- 
SENTATIVE 


To  Mw  bool  d  my  knowMQO 
dato  m  »m  amwmcMion/i 


bMn  duly  atflmtad  by  •« 
body  Of  9w  applriaK  and  9ia 
•M  conip^f  aWi  via  MBBCtiad 

a  9ia  aiaiilanoa  ia  appnwMd. 


a 


Ta_ 


n 


No 


a  YES.  THIS  NOTICE  OF  INTENT/PREAPPUCATION/APPUCATION  WAS  MADE  AVAILABLE  TO  THE  STATE 
EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON; 
DATE 

b.  NO.  PROGRAM  IS  NOT  COVERED  BY  E.O.  12372  D  _ 

OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW    D 


a.  TYPED  NAME  AND  TITLE 


24.  APPUCA- 
TKM 
RECEIVED 


fcMT   ■wart    Jtf 


19 


27.  ACTION  TAKEN 

□  a  AWARDED 
Ob.  REJECTED 
a  C.  RETURNED  FOR 

Od.  RETURNED  FOR 

E.O.  12372  SUBMISSION 
BY  APPLICANT  TO 
STATE 

O  •  DEFERRED 

O  f.   WITHDRAWN 


b.  SKsNATURE 


2S.  FEDERAL  APPUCATION  lOENTIRCATKW  NUMBER 


29. 


FUNDING 


a  FEDERAL 


b.  APPUCANT 


C  STATE 


Ol.  LOCAL 


•■  OTHER 


TOTAL 


.00 
.00 


.00 
.00 
.00 
.00 


26   FEDERAL  GRANT  OENTIFK^TION 


Kaar    rnouM    day 


29.  ACnON  DATE* 


19 


31 .  CONTACT  FOR  ADDITIONAL  INFORMA- 
TION (Name  and  ieltp))oite  mimbtrt 

Mrs.  Jowava  M.  Leggett 
(202)  732-4804 


30.  Year  moaili    date 

STARTING 

DATE  19 


32. 

ENDING 

DATE 


Yiar  monifi    dau 
19 


33  REMARKS  ADDED 


Dy-        Dno 


NSN  7S4O-<)1-00S-ai62 
PREVIOUS  EDITION 
IS  NOT  USABLE 


424-in^ 


STANDARD  FORM  424  PAGE  1  (R»v  4-«4) 
Prtteribtd  by  OMB  Circular  A-102 
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PART  II 
BUDGET  INFORMATION 


Section  A  -  Budget  Categories  for  the  1938-89  Rejular  School  Year  Programs 


3. 


6. 


7. 


8. 


9. 


10. 


3. 


1.    Salary  and  Wages 


Fringe  Benefits 


Travel 


4. Equipwent 


5.    Supplies 


Contractual  Services 


Other  (itemize) 


Total  Direct  Costs  (lines  1  to  7) 


Total  Indirect  Costs 


Total  Project  Costs  (lines  8  •»  9) 


Section  B  -  Cost  Sharing 


1.    Program  Income 


2.         Non-Federal  Funds  (State,  local,  etc.) 


In-Kind  Contributions 


Section  C  • 

•  Estimat< 

i  of  Funding  Needs 
Fedwal 

Non-Federal 

1. 

First  Fiscal  Year 

2. 

Second  Fiscal  Year 

3. 

Third  Fiscal  Year 

Section  D  -  Cstlniate  of  Unobligated  Funds 
Not  Applicable 

Section  I  '  Budget  Narrative 
'        See  Instructions 


UMI 
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PART  II 
BUDGET  IMFOR'-'.ATION 

Section  A  -  Budget  Categories  fc  the  1989  Su^:ner  Programs 


I. Salary  and  Wages 

2_^ Fringe  Benefits 


Travel 


Equipment 


Supplies 


Contractual  Services 


Other  (itemize) 


8.  Total  Direct  Costs  (lines  1  to  7) 

9.  Total  Indirect  Costs     


Total  Project  Costs  (Tines  8  ■*■   9) 


Section  B  -  Cost  Sharing 


Program  Income 


2.  Non-Federal  Funds  (State,  local,  etc.) 

3.  In-Kind  Contributions 


Section  C  -  Esti-nate  of  Funding  Needs 


Federal 

Non-Federal 

1. 

First  Fiscal   Year 

2. 

Second  Fiscal  Year 

3. 

Third  Fiscal   Year 

Section  D  -  Estimate  of  Unobligated  Funds 
Not  Applicable 

Section  E  -  Budget  Narrative 
See  Instructions 


WLUtM  CODE  4eOO-01-C 
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Instructions  for  Part  II — Budget 
Information 

Section  A — Budget  Summary 

Enter  the  total  Federal  funds 
requested  by  budget  categories.  Use 
both  forms  to  separate  the  amounts 
requested  for  the  regular  school  year 
programs  and  the  summer  programs,  if 
applicable. 

1.  Salaries  and  Wages:  Show  the 
salary  and  wages  to  be  paid  to 
personnel  employed  in  the  project.  Fees 
and  expenses  for  consultants  must  be 
included  on  line  6. 

2.  Fringe  Benefits:  Includes  ' 
contributions  for  Social  Security, 
employee  insurance,  pension  plans,  etc. 
Leave  blank  if  fringe  benefits  applicable 
to  direct  salaries  and  wages  are  treated 
as  part  of  the  indirect  cost  rate. 

3.  Travel:  Indicate  the  amount 
requested  for  travel  of  employees  only. 

4.  Equipment:  Indicate  the  cost  of 
nonexpendable  personal  property  which 
has  a  useful  life  of  more  than  two  years 
and  an  acquisition  cost  of  $300  or  more 
per  unit. 

5.  Supplies:  Include  the  cost  of 
consumable  supplies  and  materials  to  be 
used  in  the  project.  These  should  be 
items  which  cost  less  than  $300  per  unit 
with  a  useful  life  of  less  than  two  years. 

6.  Contractual  Services:  Show  the 
amount  to  be  used  for  (1)  procurement 
contracts  (except  those  which  belong  on 
other  lines  such  as  supplies  and 
equipment  listed  above);  and  (2)  sub- 
grants  or  payments  for  consultants  and 
secondary  recipient  organizations  such 
as  affiliates,  cooperating  institutions, 
delegate  agencies,  etc. 

7.  Other  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1-6  above. 

8.  Total  Direct  Costs:  Show  totals  for 
lines  1-7. 

9.  Total  Indirect  costs:  Indicate  the 
amount  of  indirect  costs  to  be  charged  to 
the  program  or  project.  Indirect  costs 
may  not  exceed  8  percent  of  "Total 
Direct  Costs"  (See  34  CFR  Part  75.562). 

10.  Total  Project  Costs:  Total  lines  8 
and  9. 

Section  B — Cost  Sharing 

1.  Program  Income:  Enter  the  dollar 
amount  of  estimated  program  income 
that  will  be  generated  by  Federal  funds 
if  authorized  by  the  Department  of 
Education. 

2.  Non-Federal  Funds:  Enter  the  dollar 
amount  of  funds  to  be  provided  from 
other  sources,  e.g.  State  governments, 
local  governments,  private 
organizations,  etc. 

3.  In-Kind  Contributions:  Enter  the 
dollar  value  of  donated  services  and 
goods  to  be  used  to  support  the  program 
or  project. 


Section  C — Estimate  of  Funding  Needs 

1.  Enter  the  amount  of  Federal  funds 
needed  for  the  first  year  of  the  program 
or  project. 

2.  Enter  the  amount  of  Federal  funds 
needed  to  complete  a  multi-year 
program  or  project  in  its  second  year. 

3.  Enter  the  amount  of  Federal  funds 
needed  to  complete  a  multi-year 
program  or  project  in  its  third  year. 

Section  D — Estimate  of  Unobligated 
Funds 

Not  Applicable. 

Section  E — Budget  Narrative 

Attach  a  budget  narrative  that 
explains  the  amounts  for  individual 
direct  cost  categories  that  may  appear  to 
be  out  of  the  ordinary,  including  indirect 
cost  rate  and  base. 

Instructions  for  Part  III^Application 
Narrative 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  all  the  information  included  in 
this  notice,  especially  the  program 
purpose,  the  information  regarding 
priorities,  and  the  selection  criteria  the 
Secretary  uses  to  evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  a  one-page  abstract;  that 
is,  a  summary  of  the  proposed  project; 

2.  Describe  the  programs  to  be 
developed  and  operated  by  the 
partnership  and  provide  information  on 
how  the  purposes  of  the  program  are  to 
be  met: 

3.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  the  criteria  are  listed  in  this 
notice;  and 

4.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 

Please  limit  the  Application  Narrative 
to  no  more  than  25  double-spaced,  typed 
pages  (on  one  side  only). 

I  Approved  under  OMB  Control  Number  1840- 
0602.) 

Part  IV — ^Assurances 

INSTRUCTIONS:  Applicants  are 
required  to  provide  the  following 
assurances.  This  assurance  form  must 
be  signed  by  authorized  representatives 
of  the  legal  applicant. 

ASSURANCES 

The  applicant  hereby  assures  and 
certifies  that: 
— The  partnership  will  establish  a 

governing  body  that  includes  one 

representative  of  each  participant  in 

the  partnership. 


— Federal  funds  will  provide  no  more 
than  70  percent  of  the  cost  of  the 
project  in  the  First  year,  60  percent  of 
such  costs  in  the  second  year,  and  50 
percent  of  such  costs  in  the  third  and 
any  subsequent  year. 

— A  local  educational  agency  receiving 
funds  under  this  program  will  not 
reduce  its  combined  fiscal  effort  per 
student  or  its  aggregate  expenditure 
on  education. 

— A  local  educational  agency  receiving 
funds  under  this  program  will  use  the 
Federal  funds  so  as  to  supplement 
and,  to  the  extent  practical,  increase 
the  resources  that  would,  in  the 
absence  of  such  Federal  funds,  be 
made  available  from  non-Federal 
sources  for  the  education  of  students 
participating  in  the  project,  and  in  no 
case  will  the  Federal  funds  be  used  to 
supplant  such  non-Federal  funds. 

Date 

Authorized  Officialls) 

Name  of  Applicant  or  Recipient 

Street 

City,  State.  Zip  Code 

[FR  Doc.  88-15119  Filed  7-1-88:  8:45  am] 
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Nonce  inviung  Appncanoni  mr 
Community  College  Pilot  Proiectt 
Under  the  School,  College,  and 
University  Partnerships  Program  for 
Fiscal  Year  1988 

Purpose:  To  provide  assistance  to 
certain  designated  community  colleges 
to  enter  into  partnerships  with 
secondary  schools  serving  low-income 
students  and  at  least  one  local  business 
or  industry  in  order  to  provide  programs 
that  improve  the  academic  slcills  of 
pubUc  and  private  nonprofit  secondary 
school  students,  increase  their 
opportunity  to  continue  a  program  of 
education  after  secondary  school,  and 
improve  their  prospects  for  employment 
after  secondary  school. 

Eligibility:  The  program  statute, 
section  525  of  the  Higher  Education  Act 
of  1965,  as  ameded  (HEA),  restricts 
eiigiblity  under  this  competition  to  the 
following  institutions: 

(1)  The  Wayne  County  Community 
College  of  Wayne  County,  Michigan; 

(2)  The  Community  College  of 
Vermont; 

(3)  The  Compton  Community  College 
of  Compton,  California;  and 


(4)  The  Metropolitan  Community 
College  of  Kansas  City,  Missouri. 

Deadline  for  Transmittal  of 
Applications:  August  9, 1988. 

Deadline  for  Intergovernmental 
Review:  September  8, 1988. 

Applications  Available:  July  5, 1988. 

Available  Funds:  $1,000,000. 

Estimated  Range  of  Awards:  No  less 
than  $250,000  per  year. 

Estimated  A  verage  Size  of  Awards: 
$250,000. 

Estimated  Number  of  A  wards:  4. 

Project  Period:  Up  to  36  months. 

Since  this  is  the  first  year  of  this 
program,  the  estimates  stated  above  are 
projections  for  the  guidance  of  potential 
applicants.  The  Department  is  not  bound 
by  these  estimates. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants).  Part  75  (Direct  Grant  Programs), 
Part  77  (Definitions  that  Apply  to 
Department  Regulations),  Part  78 


(Education  Appeal  Board),  and  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 

Priority:  In  accordance  with  section 
525(e)  of  the  HEA  and  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  in  34  CFR 
75.105(c)(2)(ii),  the  Secretary  has  chosen 
to  give  competitive  preference  to 
applications  that  indicate  that  the 
business  or  industry  partner  is  engaged 
in  technological  or  aerospace  activities. 
An  application  that  meets  the  priority 
may  be  selected  for  funding  over  an 
application  of  comparable  merit  that 
does  not  meet  the  priority. 

Selection  Criteria:  The  Education 
Department  General  Administrative 
Regulations  (EDGAR),  in  34  CFR 
75.210(c),  authorize  the  Secretary  to 
distribute  an  additional  15  points  among 
the  criteria  described  in  section 
75.210(b)  to  bring  the  total  to  a 
maximum  of  100  points.  For  the 
purposes  of  this  competition,  the 


Secretary  will  distribute  the  additional 
points  as  follows: 

Extent  of  need  for  the  project. 
(§  75.210(b)(2))  Five  (5)  additional  points 
will  be  added  for  a  possible  total  of  25 
points  for  the  criterion. 

Evaluation  plan.  (5  75.210(b)(6))  Ten 
(10)  additional  points  will  be  added  for  a 
possible  total  of  15  points  for  this 
criterion. 

For  Applications  or  Information 
Contact-  Mrs.  Jowava  M.  Leggett,  Chief. 
Special  Services  Branch,  Division  of 
Student  Services,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education.  Room  3066. 
ROB-3,  Mail  Stop  3323,  400  Maryland 
Avenue  SW,  Washington,  DC  20202. 
Telephone:  (202)  73Z-4804. 

Program  Authority:  20  U.S.C.  1105a-1105d. 
Dated:  June  16. 1988. 
Kenneth  0.  Whiteliead, 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

(FR  Doc.  88-15120  Filed  7-1-88;  8:45  am] 
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The  President 


Proclamation  5837  of  June  30,  1988 

National  Safety  Belt  Use  Week.  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Today.  32  States  and  the  District  of  Columbia  have  laws  requiring  the  use  of 
safety  belts,  and  all  50  States  and  the  District  of  Columbia  have  child  safety 
seat  laws  requiring  the  use  of  safety  seats  and  belt  systems.  These  laws  were 
enacted  because  of  the  widespread  recognition  of  the  tremendous  benefits 
provided  by  the  use  of  these  essential  protective  devices. 

Studies  of  motor  vehicle  crashes  show  that  front-seat  occupants  who  do  not 
wear  safety  belts  are  twice  as  likely  to  be  killed  or  seriously  injured  as 
occupants  who  wear  their  belts.  In  1987  alone,  safety  belts  saved  the  lives  of 
2,450  front-seat  passengers  and  prevented  thousands  of  serious  injuries. 
"Buckling  up"  is  clearly  one  of  the  most  valuable  acts  we  can  perform  for 
ourselves  and  our  loved  ones. 

With  the  increase  in  publicity  about  safety  belts  and  the  enactment  of  safety 
belt  use  laws,  belt  use  has  been  steadily  increasing.  But  there  is  still  a  long 
way  to  go:  Less  than  half  of  our  citizens  are  using  safety  belts  regularly.  A 
higher  percentage  of  children  are  restrained  by  child  seats,  but  many  of  these 
seats  are  incorrectly  installed.  Each  of  us  can  help  improve  safety  by  wearing 
safety  belts  at  all  times,  by  encouraging  others  to  do  so,  and  by  making  sure 
that  our  children  ride  in  safety  seats  that  are  properly  installed. 

In  order  to  encourage  the  people  of  the  United  States  to  wear  safety  belts,  to 
have  their  children  use  child  safety  seats,  and  to  encourage  safety  and  law 
enforcement  agencies  and  other  concerned  organizations,  individuals,  and 
officials  to  promote  greater  use  of  these  essential  safety  devices,  the  Congress, 
by  H.).  Res.  485,  has  designated  June  26  through  July  2,  1988,  as  "National 
Safety  Belt  Use  Week"  and  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  June  26  through  July  2,  1988,  as  National  Safety 
Belt  Use  Week.  I  call  upon  the  Governors  of  the  States,  Puerto  Rico,  the 
Northern  Mariana  Islands,  the  Virgin  Islands,  Guam,  and  American  Samoa, 
the  Mayor  of  the  District  of  Columbia,  and  the  people  of  the  United  States  to 
observe  this  week  with  appropriate  ceremonies  and  activities  and  to  reaffirm 
our  commitment  to  encouraging  universal  seat  belt  use. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 


|FR  Dog.  88-15203 
Filed  7-1-88:  11:19  am) 
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Proclamation  5838  of  July  1,  1988 
National  Literacy  Day,  1988 


|FR  Doc.  8»-152«4 
Kiled  7-l-«8;  4:53  pm) 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  know  that  America  offers  freedom  and  opportunity  to  every  citizen;  yet 
we  know  too  that  the  burden  of  illiteracy  keeps  some  of  us  from  taking  full 
advantage  of  all  our  country  has  to  offer  and  from  contributing  all  we  can. 
Fortunately,  dedicated  citizens  have  been  working  hard  to  help  their  neigh- 
bors learn  to  read  and  write;  and  in  recent  years  the  Adult  Literacy  Initiative 
has  encouraged  many  people  to  volunteer  in  this  effort. 

We  can  be  proud  of  the  volunteers  and  the  public-private  partners  who  are 
carrying  America's  promise  to  their  fellow  citizens.  National  Literacy  Day 
gives  us  a  special  chance  to  let  more  people  know  of  the  help  and  hope  that 
are  available — that  they  can  truly  learn  to  read  and  write.  On  this  day  and 
throughout  the  year,  let  us  extend  a  helping  hand  to  our  fellow  citizens  and 
offer  them  the  priceless  opportunity  of  literacy  and  the  world  of  potential  it 
creates. 

The  Congress,  by  Senate  Joint  Resolution  304,  has  designated  July  2,  1988,  as 
"National  Literacy  Day"  and  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  occasion. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  July  2,  1988,  as  National  Literacy  Day.  I  invite 
the  Governors  of  the  several  States,  local  officials,  and  all  Americans  to 
observe  this  day  with  appropriate  programs,  ceremonies,  and  activities  to 
increase  awareness  about  illiteracy  and  to  encourage  participation  in  the  fight 
for  literacy  and  learning  in  our  land. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of  July,  in 
the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  210, 220,  and  226 

Revision  of  Infant  Meal  Pattern  for 
ChHd  Nutrition  Programs 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACnON:  Final  rule. 

summary:  On  December  31, 1986,  the 
Department  proposed  to  amend 
regulations  governing  the  infant  meal 
pattern  for  the  National  School  Lunch 
Program,  the  School  Breakfast  Program, 
and  the  Child  Care  Food  Program.  This 
rule  provides  a  standard  infant  meal 
pattern  which  will  be  uniformly 
applicable  to  all  meal  service  Child 
Nutrition  Program,  and  is  in  response  to 
requests  for  consistency  due  to  the 
potential  for  confusion  in  agencies 
which  administer  more  than  one  meal 
service  Child  Nutrition  Program.  This 
rule  is  intended  to  establish  consistency 
in  the  infant  meal  pattern  requirements 
and  reflects  the  most  recent  information 
regarding  infant  feeding  practices. 
EFFECTIVE  DATE:  September  6, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  N.  Daniels,  Branch  Chief, 
Nuirition  Science  and  Education  Branch, 
Nutrition  and  Technical  Services 
Division,  USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302,  (703)  756- 
3554. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  nonmajor  because  it 
does  not  meet  any  of  the  three  criteria  of 
the  Executive  Order.  It  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million,  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers. 


individual  industries.  Federal.  State  or 
local  governments,  or  geographical 
regions,  and  will  not  have  a  significant 
impact  on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  U.S.  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets.  This  rule 
provides  greater  flexibility  to  schools 
and  institutions  participating  in  the 
Child  Nutrition  Programs,  rather  than 
imposing  more  restrictive  requirements 
upon  them. 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Numbers  10.553, 10.555,  and  ia558 
and  are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (Cite  7  CFR 
Part  3015,  Subpart  V,  48  FR  29112,  June 
24, 1983;  49  FR  22675,  May  31, 1984;  50 
FR  14088,  April  10, 1985).  The  rule  has 
also  been  reviewed  with  regard  to  the 
provisions  of  Pub.  L.  96-354.  Anna 
Kondratas,  Administrator  of  the  Food 
and  Nutrition  Service,  has  certified  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  does  not  contain  reporting 
and  recordkeeping  requirements  subject 
to  approval  by  the  O^ce  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

Background 

The  requirements  for  the  infant  meal 
pattern  have  differed  among  the  meal 
service  Child  Nutrition  Programs 
administered  by  the  Food  and  Nutrition 
Service.  These  differences  can  be 
attributed  to  the  fact  that  the  meal 
patterns  were  developed  and  issued  at 
different  times.  There  have  been 
requests  to  establish  consistency  in  the 
infant  meal  pattern  due  to  the  potential 
for  confusion  in  agencies  which 
administer  more  than  one  meal  service 
Child  Nutrition  Program.  Also,  same- 
aged  infants  in  the  National  School 
Lunch  Program,  School  Breakfast 
I>rogram,  and  Child  Care  Food  Program 
were  being  offered  different  meal 
patterns.  In  addition,  there  had  been 
requests  h-om  child  care  providers, 
parents,  and  health  care  providers  to 
update  the  infant  meal  pattern 
requirements  to  reflect  currently 
recommended  infant  feeding  practices. 
New  information  on  infant  nutrition  was 
available  which  had  not  been 


incorporated  into  the  infant  meal  pattern 
requirements. 

In  an  effort  to  provide  a  standard 
infant  meal  pattern  that  would  be 
uniformly  applicable  to  all  meal  service 
Child  Nutrition  Programs  and  that  would 
incorporate  the  advice  of  leading 
authorities  on  infant  nutrition,  the 
Department  published  a  proposed  rule 
on  December  31, 1986  (51  FR  47245).  The 
proposed  rule  addressed  changes  in  the 
infant  meal  pattern  requirements  under 
five  categories:  (1)  Age  groupings.  (2) 
type  of  milk,  (3)  introduction  of  solid 
foods,  (4)  use  of  juice,  and  (5)  type  of 
meat  alternates.  The  proposed  rule  also 
solicited  comments  on  allowing  a  fruit 
or  vegetable  in  the  Child  Care  Food 
Program's  supplemental  meal  pattern, 
for  infants  6  through  12  months  of  age. 

The  Summer  Food  Service  Program 
regulations  (7  CFR  Part  225)  require  that 
the  infant  meal  pattern  for  that  program 
be  the  same  as  the  Child  Care  Food 
Program  infant  meal  pattern.  Therefore, 
the  proposed  rule  was  applicable  to  the 
Summer  Food  Service  Program. 

The  Department  provided  a  60-day 
comment  period  which  ended  on  March 
2, 1987.  During  that  comment  period  68 
comments  were  received  from  a  variety 
of  sources  including  State  and  local 
agency  staff,  advocacy  groups, 
professional  organizations,  infant 
formula  companies,  USDA  staff,  and  the 
general  public.  The  Department  would 
like  to  thank  all  who  responded  to  the 
proposed  rule. 

In  addition  to  publishing  this  final  rule 
the  Department  will  be  issuing  guidance 
material  to  help  State  and  local 
cooperators  interpret  and  implement  the 
revisions  in  the  infant  meal  pattern 
requirements.  The  guidance  material  is 
further  described  in  the  preamble. 

Comment  Analysis 

The  68  comments  received  during  the 
60-day  comment  period  were  carefully 
reviewed  and  considered  in  formulating 
the  final  rule.  In  general,  the  comments 
were  very  favorable  toward  the 
proposed  revisions  in  the  infant  meal 
pattern  requirements.  Commenters  were 
especially  supportive  of  the 
Department's  intentions  to  provide  an 
up-to-date  meal  pattern  from  both  a 
nutritional  and  developmental 
perspective.  Commenters  approved  of 
the  meal  pattern  responding  to  infants' 
individual  needs  and  showing 
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consistency  among  the  meal  service 
Child  Nutrition  Programs. 

Commenters  addressed  all  proposed 
provisions  in  the  proposed  rule  in 
addition  to  suggesting  changes  in  the 
meal  pattern  requirements  which  were 
not  considered  in  the  proposed  rule. 

These  comments  are  all  summarized 
below  under  the  following  headings:  (1) 
Age  Groupings.  (2)  Type  of  Milk.  (3) 
Introduction  of  Solid  Foods.  (4)  Use  of 
Juice,  (5)  Use  of  Meat  and  Meat 
Alternates,  and  (6)  Child  Care  Food 
Program  Supplemental  Meal  Pattern. 

Commenters  also  recommended 
making  technical  and  editorial  changes, 
and  requested  clariHcation.  Although  all 
of  these  comments  are  not  specifically 
discussed,  all  were  considered  and  some 
of  the  recommendations  and  requests 
for  clariflcation  are  incorporated  in  the 
final  rule. 

/.  Age  Groupings 

Change  in  Terminology:  The 
Department  proposed  to  reword  the 
interval  "month  up  to  month"  to  read 
"month  through  month"  to  avoid 
confusion  and  provide  for  a  clearer 
delineation  of  age  groups  by  month.  Of 
the  19  commenters  who  responded  to 
this  provision.  18  approved  of  the 
change  in  wording  and  one  opposed  it. 
The  one  opposed  commenter  felt  the 
wording  should  be  consistent  with  that 
used  for  the  older  child  which  uses 
"year  up  to  year".  However,  guidance 
material  for  the  older  child  has  been 
revised  to  use  the  wording  "year 
through  year." 

The  final  rule  is  consistent  with  the 
most  recent  material  developed  for 
Child  Nutrition  Programs  and  reflects 
the  proposed  provision.  In  addition,  in 
response  to  requests  by  commenters,  the 
Hnal  rule  has  been  revised  to  reflect  this 
change  in  terminology  in  the  chart  as 
well  as  in  the  written  text. 

Change  in  Breakdown  of  Age 
Groupings:  The  proposed  rule 
maintained  three  age  groups  to  allow  for 
both  the  changing  nutritional  needs  of 
infants  during  the  flrst  year  of  life  as 
well  as  the  variation  in  infants'  growth 
rates,  but  modified  the  breakdown  by 
month  to  better  facilitate  the 
introduction  of  solid  foods  into  the  diets 
of  infants.  Twenty-nine  commenters 
responded  to  this  proposed  change.  All 
felt  a  change  in  the  meal  pattern  was 
necessary  to  allow  for  the  flexibility  in 
introducing  solid  foods. 

Seventeen  commenters  concurred 
with  the  proposed  provision.  Twelve 
commenters  did  not  agree  with  the 
proposed  change  because  it  would  not 
allow  a  gradual  introduction  of  solid 
foods  to  infants  just  beginnmg  to  eat 
solids  at  6  months  of  age.  These 


commenters  explained  the  proposed 
change  in  age  groupings  merely  delayed 
the  requirement  for  solid  foods  to  6 
months  of  age  but  it  did  not  provide  for 
a  gradual  introduction  of  solids.  In 
addition,  commenters  believed  6  months 
of  age  was  too  early  for  an  infant  to  be 
consuming  the  required  amounts  of  food, 
even  those  infants  who  began  solids  at  4 
months  of  age. 

Three  commenters  suggested 
extending  the  middle  age  group,  when 
solids  are  optional,  throu^  6  months 
and  eight  commenters  suggested 
extending  it  through  7  months.  This 
would  allow  providers  and  parents 
flexibility  in  introducing  foods  at  a  rate 
appropriate  for  infants  in  various  stages 
of  growth  and  development.  By 
extending  this  transitional  period,  a  6 
month  old  infant  who  is  being  started  on 
solids  could  be  introduced  to  new  foods 
slowly,  as  recommended  by  leading 
authorities  in  infant  nutrition,  instead  of 
being  required  to  eat  food  from  all  food 
groups  as  stated  in  the  proposed  rule. 
Such  a  revision  would  also  allow  a  6 
month  old  infant  who  had  begin  to  eat 
solids  at  4  months  of  age  to  eat  a  variety 
of  foods  at  6  months  of  age. 

The  Department  acknowledges  that 
although  the  proposed  change  in  age 
groupings  solved  one  problem  by 
providing  flexibility  in  when  solids  are 
introduced  to  infants,  it  did  not  allow  for 
the  gradual  introduction  of  solid  foods. 
Leading  authorities  in  infant  nutrition 
recommend  that  new  foods  be 
introduced  slowly.  For  example,  the 
American  Academy  of  Pediatrics 
recommends  that  solid  foods  be  started 
one  at  a  time  at  weekly  intervals. 
Therefore,  to  allow  for  the  gradual 
introduction  of  solid  foods  the 
Department  has  decided  to  extend  the 
middle  age  group  through  7  months  and 
reinstate  the  age  groupings  in  the 
previous  final  regulations:  Birth  through 
3  months,  4  through  7  months,  and  8 
through  11  months  (to  the  first  birthday). 

One  commenter  pointed  out  that  an 
infant's  oral-motor  status  changes  each 
month  from  6  months  onward  and  the 
meal  pattern  should  be  broken  out  each 
month  in  the  6  through  11  month  period. 
The  Hnal  rule  does  not  provide  a 
breakdown  by  month  but  guidance 
material  will  specify  the  quantity, 
texture  and  type  of  food  appropriate  for 
each  developmental  age. 

Several  commenters  questioned  the 
inconsistency  in  the  proposed  rule  of  the 
wordings  "through  11  months"  and  "to  1 
year."  Although  they  mean  the  same 
thing  and  could  be  used 
interchangeably,  the  fmal  rule  uses  only 
the  wording  "through  11  months"  to 
avoid  confusion. 


2.  Type  of  Milk 

Whole  Milk:  Thirty-two  commenters 
responded  to  the  provision  to  allow 
whole  milk  in  place  of  iron-fortifled 
infant  formula  at  6  months  of  age, 
instead  of  at  8  months,  as  long  as  infants 
are  consuming  one-third  of  their  calories 
as  a  balanced  mixture  of  cereal,  fruits, 
vegetables,  and  other  foods,  and  do  not 
have  medical  conditions  such  as 
anemia,  gastrointestinal  malfunctions, 
or  allergies.  Four  commenters  were  in 
favor  of  this  provision  and  28  were 
opposed.  This  overwhelming 
disapproval  was  due  to  several  reasons. 

Fifteen  commenters  opposed  the 
provision  because  it  would  be  too 
difficult  to  determine  if  infants  were 
consuming  one-third  of  their  calories 
from  a  variety  of  foods  and  if  an  infant 
did  not  have  the  medical  conditions  that 
contraindicate  the  use  of  whole  milk. 
Others  opposed  the  provision  because 
they  claimed  infants  do  not  consume  a 
varied  enough  diet  at  6  months  of  age  to 
account  for  the  nutrients  that  would  be 
lost  by  discontinuing  infant  formula  or 
breast  milk.  Still  others  were  concerned 
that  infants  would  not  be  receiving 
adequate  amounts  of  iron  without  the 
use  of  iron-fortifled  infant  formula.  Also, 
several  commenters  indicated  that  one- 
third  of  infants'  calories  equaled  too 
much  food  for  most  infants  and  this 
requirement  could  encourage  care-givers 
to  force  feed  the  infants.  In  addition, 
other  commenters  pointed  out  that 
recent  research  has  shown  iron-fortifled 
dry  infant  cereal,  the  major  source  of 
iron  other  than  formula  in  an  infant's 
diet,  may  not  be  as  good  a  source  of  iron 
as  was  previously  thought.  They 
explained  that  iron-fortified  infant 
formula  would  therefore  be  a  very 
important  source  of  iron  in  an  infant's 
diet. 

Other  objections  cited  to  allowing  the 
option  of  whole  milk  at  6  months  of  age 
included:  (1)  The  need  to  periodically 
assess  an  infant's  iron  status;  (2)  the 
inconsistency  with  the  Special 
Supplemental  Food  Program  for  Women. 
Infants,  and  Children  (WIC),  which 
strongly  encourages  the  use  of  iron- 
fortifled  infant  formula  for  the  entire 
first  year  but  allows  State  agencies  to 
permit  whole  cow's  milk,  at  6  months  of 
age  on  a  case-by-case  basis  under 
certain  conditions;  (3)  the  fear  that 
providers  would  use  milk  rather  than 
infant  formula  due  to  the  cost  and 
convenience,  and  not  base  their  decision 
on  the  infant's  development  and  diet;  (4) 
the  problem  with  milk  allergies:  and  (5) 
the  difficulty  in  enforcing  such  a  meal 
pattern. 
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Of  those  opposed  to  the  provision,  six 
commenters  believed  whole  milk  should 
not  be  allowed  until  8  months  of  age  and 
16  commenters  believed  it  should  not  be 
allowed  until  1  year  of  age.  Many 
commenters  recommended  that  whole 
milk  be  allowed  in  the  infant  meal 
pattern  only  as  a  dietary  substitute 
which  would  require  a  special  diet 
statement  from  a  recognized  medical 
authority  for  its  use. 

The  Department  acknowledges  the 
objections  to  allowing  whole  milk  as  an 
option  at  6  months  of  age.  In  response  to 
these  concerns,  the  Department  has 
revised  the  proposed  provision.  The 
fmal  rule  recommends  that  either  breast 
milk  or  iron-fortifled  infant  formula  be 
served  for  the  entire  first  year  but 
allows  whole  milk  as  an  option 
beginning  at  8  months  of  age  as  long  as 
infants  are  consuming  one-third  of  their 
calories  as  a  balanced  mixture  of  cereal, 
fruits,  vegetables,  and  other  foods  in 
order  to  assure  adequate  sources  of  both 
iron  and  vitamin  C.  Allowing  the  option 
of  whole  milk  maintains  the  flexibility  in 
the  meal  pattern.  In  delaying  the  option 
of  whole  milk  until  8  months  of  age, 
however,  more  infants  may  be  eating  the 
necessary  variety  of  solid  foods  and 
may  be  ready  for  the  introduction  of 
whole  milk. 

This  policy  is  compatible  with  that  of 
the  Special  Supplemental  Food  Program 
for  Women,  Infants,  and  Children 
(WIC).  As  in  WIC  the  infant  meal 
pattern  requirements  recommend  that 
either  breast  milk  or  iron-fortified  infant 
formula  be  served  for  the  entire  first 
year  but  allow  whole  milk  as  an  option 
with  the  specified  condition. 

This  policy  is  also  consistent  with  that 
of  the  American  Academy  of  Pediatrics. 
The  American  Academy  of  Pediatrics 
recommends  that  infants  be  consuming 
one-third  of  their  calories  as 
supplemental  foods  consisting  of  a 
balanced  mixture  of  cereal,  vegetables, 
fruits  and  other  foods,  in  order  to  assure 
adequate  sources  of  both  iron  and 
vitamin  C.  before  being  introduced  to 
whole  milk. 

The  Department  would  Hke  to  point 
out  that  the  condition  for  serving  whole 
milk,  that  infants  be  consuming  one- 
third  of  their  calories  as  a  balanced 
mixture  of  cereal,  vegetables,  fruits  and 
other  foods,  was  included  in  the 
proposed  rule  preamble  but  was 
mistakenly  omitted  from  the  meal 
pattern  requirements  of  the  regulatory 
text.  It  is  clear  from  the  commenters' 
responses  to  the  proposed  rule, 
however,  that  this  condition  was 
understood  to  be  part  of  the  meal 
pattern  requirements.  Given  that  there 
was  the  opportunity  for  public  comment 
and  the  desire  to  be  consistent  with  the 


recommendations  of  the  American 
Academy  of  Pediatrics,  the  Department 
includes  the  condition  for  serving  whole 
milk  in  the  final  rule. 

The  Department  would  also  like  to 
point  out  that  the  second  condition  for 
serving  whole  milk  specified  in  the 
proposed  rule  preamble,  that  infants  do 
not  have  medical  conditions  such  as 
anemia,  gastrointestinal  malfunction,  or 
allergies,  is  not  included  in  the  final  rule. 
Commenters  were  generally  opposed  to 
this  condition  due  to  the  difficulty  in 
trying  to  enforce  such  a  requirement, 
and  the  Department  agrees  with  the 
commenters'  concerns. 

As  stated  in  the  proposed  rule,  the 
Department  will  issue  guidance  material 
to  assist  the  provider  in  determining 
when  infants  are  consuming  one-third  of 
their  calories  as  solid  foods.  Because 
iron-fortified  infant  formula  is  a  good 
source  of  iron  and  vitamin  C,  and  whole 
milk  is  not.  the  guidance  will  identify 
dietary  sources  of  iron  and  vitamin  C 
which  should  be  provided  to  infants 
when  they  receive  whole  milk.  The 
guidance  will  also  give  instructions  on 
how  to  gradually  change  from  breast 
milk  or  formula  to  whole  milk  as  the 
consumption  of  solid  food  increases. 

The  Department  is  aware  of  the  recent 
research  which  raises  questions  about 
iron-fortified  dry  infant  cereal  as  a  good 
source  of  iron.  The  Department  is 
following  this  issue  and  consulting  with 
the  professional  community  concerning 
changes  in  infant  feeding  practices.  As 
changes  are  made,  the  Department  will 
consider  issuing  a  proposal  to  further 
revise  the  infant  meal  pattern 
requirements,  such  as  the  requirement 
for  whole  milk. 

Low-Iron  Formula:  Three  commenters 
requested  that  low-iron  formula  be 
allowed  in  the  infant  meal  pattern.  The 
final  rule  does  not  allow  low-iron 
formula  in  the  infant  meal  pattern.  Low- 
iron  formula  may  be  served  only  as  a 
dietary  substitute  when  prescribed  by  a 
medical  doctor  or  a  recognized  medical 
authority  as  defined  by  the  State 
agency. 

Reduced-Fat  Milk:  Five  commenters 
agreed  with  the  provision  to  not  allow 
reduced-fat  milk,  either  skim  or  2 
percent  fat.  in  the  infant  meal  pattern 
and  one  commenter  disagreed  because 
she  claimed  many  physicians 
recommend  2  percent  fat  milk  for 
infants.  The  final  rule  does  not  allow 
reduced-fat  milk  in  the  infant  meal 
pattern.  It  may  be  served  only  as  a 
dietary  substitute  which  requires  a 
special  diet  statement  from  a  medical 
doctor  or  a  recognized  medical  authority 
as  defined  by  the  State  agency.  As 
stated  in  the  proposed  rule  reduced-fat 
milk  could  result  in  a  low  level  of 


essential  fatty  acids  due  to  the  low  fat 
content,  and  in  an  increased  renal  solute 
load  because  of  the  higher  protein  and 
sodium  levels. 

Breast  Milk:  The  proposed  rule 
included  a  provision  for  the 
reimbursement  of  meals  which  contain 
breast  milk  in  place  of  infant  formula  for 
infants  4  months  of  age  and  older  when 
at  least  one  other  required  meal 
component  is  supplied  by  the  school  or 
child  care  facility.  Of  the  10  comments 
received  concerning  breast  milk,  eight 
were  in  favor  of  reimbursing  meals 
containing  breast  milk  and  three  of 
those  were  in  favor  of  reimbursing  for 
meals  even  when  breast  milk  is  served 
by  itself.  One  commenter  in  favor 
believed  the  proposed  reimbursement 
policy  would  encourage  more  parents 
and  providers  to  use  the  Child  Care 
Food  Program.  The  two  commenters 
opposed  to  the  provision  believed  thai 
only  foods  purchased  should  be 
reimbursed  and  that  all  meal 
components  should  be  served  in  order  to 
be  reimbursable. 

The  final  rule  reflects  the  proposed 
provision.  A  meal  in  which  breast  milk 
is  substituted  for  infant  formula  may  be 
claimed  for  reimbursement  when  an 
infant  is  4  months  of  age  or  older  and 
when  the  other  required  meal 
component  or  components  are  supplied 
by  the  school  or  child  care  facility.  This 
is  consistent  with  current  policy  which 
allows  the  reimbursement  for  meals 
served  with  a  certified  substitute  food 
as  long  as  all  other  components  of  such 
meals  are  served. 

Several  commenters  questioned  if  the 
provision  included  breast  milk  that  was 
purchased  by  the  provider  or  if  it 
included  having  the  provider  breastfeed 
the  infant.  The  final  rule  specifies  that 
the  mother  must  provide  the  breast  milk 
for  her  infant. 

3.  Introduction  of  Solid  Foods 

Flexibility  in  Introduction:  Thirty-five 
commenters  addressed  the  proposed 
provision  to  allow  flexibility  in 
introducing  solid  foods.  As  proposed, 
solid  foods  would  be  optional  for  infants 
4  through  5  months  of  age  and  should  be 
introduced  only  if  the  infant  is 
developmentally  ready. 

Of  the  35  comments  received,  all 
either  supported  or  conditionally 
supported  the  proposal.  Although  all 
commenters  were  in  favor  of  providing 
more  flexibility  in  when  solids  are 
introduced,  several  expressed  an 
interest  in  also  allowing  for  a  gradual 
introduction  to  solid  foods.  As  noted 
above  under  "Age  Groupings:  Change  in 
Breakdown  of  A^e  Groupings."  the 
proposed  rule  did  not  allow  solids  to  be 
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introduced  slowly  to  an  infant  who  was 
beginning  to  eat  solids  at  6  months  of 
age. 

The  decision  to  reinstate  the  age 
groupings  in  the  previous  final  rule 
responds  to  the  Department's  desire  to 
provide  for  the  gradual  introduction  to 
solid  foods  in  addition  to  giving 
flexibility  in  when  solids  are  first 
introduced.  With  a  longer  transition 
period  in  the  middle  age  grouping,  solids 
can  be  introduced  to  infants  one  at  a 
time  at  weekly  intervals.  The  final  rule 
has  been  revised  to  allow  that  solid 
foods  be  optional  for  infants  4  through  7 
months  of  age.  An  infant  would  not  be 
required  to  eat  solid  foods  from  most 
food  groups  until  8  months  of  age. 

Some  commenters  questioned  the 
provision  to  allow  the  provider  to  make 
the  decision  to  introduce  solids.  Other 
commenters  expressed  the  need  for 
guidance  material  to  help  providers 
know  when  to  introduce  solids  to 
infants.  The  fmal  rule  encourages  the 
school  or  child  care  facility  to  consult 
with  the  infant's  parent  whenever 
possible  in  making  the  decision  to 
introduce  solid  foods.  The  Department 
will  also  issue  guidance  material  to 
assist  the  provider  in  knowing  when  to 
introduce  solid  foods  in  the  cases  where 
the  parent  does  not  make  the  decision. 

Two  commenters  requested  guidelines 
for  introducing  solids  to  the  low 
birthweight  or  developmentally  delayed 
infant.  This  will  be  included  in  the 
guidance  material.  Another  commenter 
requested  that  the  regulations  state  that 
solid  foods  be  introduced  by  spoon  and 
not  in  a  bottle.  This  subject  will  also  be 
covered  in  guidance  material. 

Meat  and  Meat  Alternates  Substitute 
for  Infant  Cereal:  Four  commenters  were 
in  agreement  with  the  provision  to  allow 
meat  and  its  alternates  to  substitute  for 
infant  cereal  in  the  6  through  11  month 
age  group  at  lunch  and  supper  and  five 
commenters  were  opposed.  Those 
opposed  to  the  provision  were  most 
concerned  with  the  iron  content  of  the 
diet  if  low-iron  meat  alternates  were 
selected  in  place  of  iron-fortified  dry 
infant  cereal. 

Two  commenters  suggested 
substituting  iron-fortined  infant  foods 
for  iron-fortified  dry  infant  cereal  since 
the  food  industry  is  currently  working 
on  the  iron  fortification  of  foods  other 
than  cereal.  However,  until  the  foods 
are  on  the  market  the  Department 
cannot  provide  guidelines  for  their  use 
and  cannot  include  them  in  the  meal 
pattern. 

The  final  rule  reflects  the  proposed 
provision  to  allow  meat  and  meat 
alternates  to  substitute  for  infant  cereal. 
Meat  and  meat  alternates  are  optional 
in  the  8  through  11  month  age  group  at 


lunch  and  supper  which  allows  for  the 
gradual  introduction  to  new  solid  foods. 

The  Department  acknowledges  the 
importance  of  a  good  iron  source  in  the 
infant's  diet  but  the  substitution  of  meat 
and  meat  alternates  for  iron-fortified  dry 
infant  cereal  will  not  necessarily 
decrease  the  iron  content  of  the  infant's 
diet.  As  noted  above  under  'Type  of 
Milk:  Whole  Milk"  recent  research  has 
raised  questions  concerning  iron- 
fortified  dry  infant  cereal  as  a  good 
source  of  iron.  The  Department  does 
recommend  the  use  of  either  breast  milk 
or  iron-fortified  infant  formula  for  the 
entire  first  year  to  assure  the  proper 
intake  of  iron.  The  Department  will  also 
provide  information  on  high-iron  meats 
and  meat  alternates  in  the  guidance 
material. 

4.  Use  of  Fruit  Juice 

Fruit  Juices  at  6  Months:  Seventeen 
commenters  addressed  the  provision  to 
allow  juice  at  6  months  of  age.  instead 
of  at  4  months  in  the  current  Child  Care 
Food  Program  and  at  8  months  in  the 
current  National  School  Lunch  and 
School  Breakfast  Programs.  Fifteen 
commenters  were  in  agreement  with  the 
provision  and  two  commenters  were 
opposed.  One  opposed  to  the  provision 
believed  that  infants  might  not  be  ready 
to  drink  from  a  cup  at  6  months  of  age 
and  would  therefore  be  consuming  juice 
bom  a  bottle  at  the  same  time  they  are 
teething  which  could  lead  to  baby  bottle 
tooth  decay,  also  called  nursing  bottle 
caries.  The  other  commenter  opposed  to 
the  provision  recommended  that  juice  be 
optional  at  6  months  of  age  since  not  all 
6  month  old  infants  have  been 
introduced  to  juice.  Several  commenters 
suggested  allowing  a  fruit  instead  of 
juice  to  meet  the  vitamin  C  requirement. 

Fruit  juice  is  included  as  an  optional 
item  beginning  at  8  months  of  age  in  the 
final  rule.  This  decision  was  affected  by 
the  change  in  the  breakdown  of  age 
groupings  in  the  final  rule.  The 
Department  chose  6  months,  rather  than 
4  months,  as  the  time  to  introduce  juice, 
since  developmentally  more  infants 
would  be  drinking  from  a  cup  at  that 
time.  As  discussed  below  under  "Fruit 
Juice  with  Whole  Milk",  fruit  juice  is  no 
longer  required  at  meals  when  whole 
milk  is  provided,  and  is  therefore  only 
included  in  the  infant  meal  pattern  as  an 
optional  item  in  the  supplement  for  the 
Child  Care  Food  Program. 

Several  commenters  questioned 
whether  juice  could  be  served  to  infants 
before  it  is  included  in  the  meal  pattern. 
As  with  all  foods,  the  final  rule  allows 
the  use  of  additional  foods.  However, 
guidance  material  will  discuss  the 
proper  introduction  of  foods  to  infants 
and  the  use  of  additional  foods. 


Comments  were  also  received  on  the 
recommendation  to  offer  juice  from  a 
cup.  Ten  commenters  were  in  favor  of 
the  recommendation  and  two  were 
opposed.  One  opposed  to  the 
recommendation  claimed  that  it  may  be 
unrealistic  to  use  cups  in  a  child  care 
setting,  and  that  the  recommendation 
should  be  deleted  from  the  regulation 
and  included  in  guidance  material.  The 
other  commenter  opposed  to  the 
recommendation  to  serve  juice  from  a 
cup  claimed  that  a  cool  juice  bottle  is 
pleasing  to  infants  when  they  are 
teething  to  sooth  their  gums.  In  an  effort 
to  encourage  behaviors  that  may 
prevent  baby  bottle  tooth  decay  the 
recommendation  to  serve  juice  from  a 
cup  is  include,  in  the  final  rule  as 
proposed. 

Fruit  Juice  with  Whole  Milk:  The 
Department  proposed  to  require  fruit 
juice  at  meals,  from  6  months  through  11 
months  of  age,  when  whole  milk  is 
provided.  Nine  commenters  were  in 
favor  of  this  provision  and  14 
commenters  were  opposed.  Those  in 
favor  felt  a  source  of  vitamin  C  was 
necessary  when  providing  whole  milk 
since  whole  milk  is  a  poor  source  of 
vitamin  C.  Several  commenters  felt  the 
regulations  should  specify  a  high 
vitamin  C  juice. 

Those  opposed  to  the  provision  felt 
that  the  total  amount  of  required  fluid 
was  excessive  at  meals  which  may 
discourage  consumption  of  the  solid 
foods.  Many  suggested  allowing  a  fruit 
or  vegetable,  high  in  vitamin  C,  as  an 
alternate  for  the  |uice.  One  commenter 
pointed  out  that  the  required  amount  of 
fruit  juice  could  lead  to  diarrhea. 
Several  commenters  were  opposed  to 
the  requirement  for  full-strength  juice, 
claiming  that  some  physicians  require 
diluting  juice. 

Due  to  the  concern  that  the 
requirement  at  meals  for  fruit  juice  in 
addition  to  milk  could  discourage  the 
consumption  of  solids,  the  final  rule 
does  not  require  fruit  juice  at  meals 
when  whole  milk  is  provided  Fruit  juice 
is  included  in  the  infant  meal  pattern 
only  as  an  optional  item  in  the 
supplement  for  the  Child  Care  Food 
Program  in  the  8  through  11  month  age 
group.  Guidance  material  will  include  a 
list  of  foods  high  in  vitamin  C  that 
should  be  included  when  whole  milk  is 
provided.  Providers  who  wish  to  dilute 
the  juice  will  be  instructed  in  guidance 
material  to  use  at  least  the  minimum 
required  amount  and  then  to  dilute  with 
an  equal  amount  of  water. 

5.  Use  of  Meat  and  Meat  Alternates 

Meat  or  meat  alternates  at  8  months 
of  age:  Of  the  13  commenters  who 


responded  to  the  provision,  11 
conunenters  were  in  agreement  with 
delaying  the  requirement  for  meat  or 
meat  alternates  from  4  months  until  6 
months  and  two  commenters  believed 
the  requirement  should  be  delayed 
further  to  8  months  or  even  to  1  year. 
One  of  the  commenters  interested  in 
delaying  the  requirement  further 
believed  the  consumption  of  meat  and 
meat  alternates  at  6  months  of  age 
would  place  a  strain  on  the  infant's 
kidneys. 

Due  to  the  Department's  desire  to 
introduce  solids  gradually  to  infants,  the 
optional  requirement  for  meat  and  meat 
alternates  is  delayed  in  the  final  rule 
until  8  months  of  age.  At  that  time, 
infants  will  have  already  been 
introduced  to  infant  cereal,  fruit,  and 
vegetables. 

Cooked  dry  beans  and  peas:  The 
proposed  rule  allowed  cooked  dry  beans 
and  peas,  in  the  appropriate 
consistencies,  as  meat  alternates. 
Fifteen  commenters  responded  to  this 
provision.  Eleven  commenters  were  in 
favor  of  including  dry  beans  and  peas  as' 
meat  alternates  in  the  infant  meal 
pattern  and  three  commenters  were 
opposed.  One  commenter  in  favor  felt 
their  inclusion  would  help  to  meet  the 
needs  of  the  population  served.  Another 
felt  the  inclusion  of  beans  and  peas 
would  allow  for  greater  flexibility  in  the 
meal  pattern.  One  commenter  thought 
they  should  be  allowed  but  not 
encouraged  due  to  their  tendency  to 
produce  abdominal  discomfort.  The 
commenters  opposed  to  including  dry 
beans  and  peas  disapproved  due  to  die 
difficulty  in  digesting  them;  the  claim 
that  they  are  low  in  iron;  and  the 
questionable  palatability  to  infants. 

Dry  beans  and  peas  are  included  in 
the  final  rule  as  proposed.  The 
Department  acknowledges  that  there 
may  be  some  difficulty  in  digesting 
beans  and  peas  and  in  getting  infants  to 
accept  them.  The  Department  will  issue 
guidance  material  explaining  that  if 
problems  with  digestibility  or 
palatability  arise,  their  use  should  be 
discontinued.  Several  commenters 
expressed  the  need  for  guidance  on 
serving  methods,  preparation 
techniques,  and  on  how  to  combine 
beans  and  peas  with  other  foods  to  form 
a  complete  protein.  These  topics  will 
also  be  discussed  in  guidance.  And 
concerning  the  claim  that  dry  beans  and 
peas  are  not  an  acceptable  meat 
alternate  due  to  low  iron  content,  the 
Department  would  like  to  point  out  that 
dry  beans  and  peas  are  actually  a  good 
source  of  iron. 

As  noted  above,  the  Department  will 
include  meat  and  meat  alternates  as 
optional  items  in  the  infant  meal  pattern 


at  lunch  and  supper  at  8  months  of  age 
and  older  in  order  to  encourage  solids  to 
be  introduced  slowly.  Dry  beans  and 
peas  are  therefore  included  at  8  months 
of  age  and  older  at  lunch  and  supper. 

Peanut  butter:  The  proposed  rule  did 
not  include  peanut  butter  as  a  meat 
alternate  due  to  its  association  with 
choking.  Two  commenters  were  in  favor 
and  one  opposed  to  including  peanut 
butter  as  a  meat  alternate.  One 
commenter  in  favor  claimed  the  infant 
would  not  be  in  danger  of  choking  if  the 
peanut  butter  were  thinly  spread. 

The  Department  acknowledges  that 
the  risk  of  choking  can  be  minimized 
with  the  proper  serving  of  peanut  butter. 
However,  the  overwhelming  evidence 
does  associate  peanut  butter  with 
choking  in  infants  and  the  Department  is 
not  including  peanut  butter  in  the  final 
rule.  One  commenter  questioned  if  nuts, 
seeds,  and  other  nut  butters  are  allowed 
since  they  are  now  included  in  the  meal 
pattern  for  older  children.  No  nuts, 
seeds,  or  nut  butters  are  included  in  the 
infant  meal  pattern  final  rule.  Again, 
there  is  a  concern  with  these  foods 
being  associated  with  choking  in  infants. 
The  Department  believes  there  is 
sufficient  variety  offered  in  meat  and 
meat  alternates,  and  there  is  no  need  to 
include  foods  which  place  the  infant  at 
risk  of  choking. 

Other  Meat  Alternates:  Although  the 
Department  did  not  propose  other 
changes  to  meat  alternates,  comments 
were  received  concerning  meat 
alternates  currently  being  offered. 

Three  commenters  were  opposed  to 
including  cheese  food  and  cheese  spread 
as  meat  alternates  due  to  the  high 
sodium  content.  The  American 
Academy  of  Pediatrics  states  that  high 
sodium  intake  during  infancy  does  not 
correlate  with  high  blood  pressure  later 
in  life.  Therefore,  although  the 
Department  is  not  advocating  adding 
salt  to  infants'  food,  cheese  food  and 
cheese  spread  continue  to  be  optional 
meat  alternates. 

Four  commenters  questioned  the 
inclusion  of  cheese  and  cottage  cheese 
due  to  their  low-iron  content.  The 
Department  does  not  recommend  the 
use  of  low-iron  meat  alternates  unless 
iron-fortified  infant  formula  is  provided. 
Guidance  material  will  include  a  list  of 
meat  and  meat  alternates  that  are  good 
sources  of  iron.  Cheese  and  cottage 
cheese  are  included  as  meat  alternates 
in  the  final  rule  because  they  are  a  good 
source  of  protein  and  they  add  variety  to 
the  meal  pattern.  It  is  recommended  that 
they  be  served  at  meals  only  when  iron- 
fortified  infant  formula  is  also  provided. 

And  finally,  one  commenter  was 
opposed  to  allowing  egg  yolk  before  9 
months  of  age  due  to  its  high  fat  and 


caloric  content,  and  the  fact  that  it  may 
interfere  with  iron  absorption.  Since  all 
meat  alternates  will  be  allowed  only  at 
8  months  of  age,  egg  yolk  is  included  as 
an  optional  meat  alternate  at  8  months. 

ft  Child  Care  Food  Program 
Supplemental  Meal  Pattern 

The  Department  solicited  comments 
regarding  the  inclusion  of  a  serving  of 
fhjdt  or  vegetable  of  appropriate 
consistency  as  an  optional  second 
component  of  the  supplemental  meal 
pattern  for  infants  6  through  11  months 
of  age. 

Of  the  21  commenters  who  responded, 
four  were  opposed.  Those  in  favor  felt 
the  inclusion  of  a  fruit  or  vegetable 
would  provide  additional  variety,  help 
to  establish  a  healthy  eating  pattern, 
encourage  the  consumption  of  nutrient- 
dense  foods,  increase  menu  diversity, 
and  provide  a  way  for  infants  to  get 
vitamin  C  if  they  are  unable  to  drink 
juice  from  a  cup.  Those  opposed  felt  it 
unnecessary  to  include  a  fruit  or 
vegetable  in  the  supplement  since  friiits 
and  vegetables  are  required  at  all  other 
meals  for  infants  8  months  of  uge  and 
older,  and  providers  are  allowed  to 
serve  additional  foods  under  the  current 
regulations. 

Although  the  majority  of  commenters 
were  in  favor  of  including  a  fruit  or 
vegetable  as  an  optional  second 
component  of  the  supplemental  meal 
pattern,  the  Department  does  not 
believe  there  is  sufficient  cause  for 
changing  the  current  regulations.  The 
Department  recognizes  the  benefits  of 
providing  fruits  and  vegetables,  but  a 
fruit  or  vegetable  is  an  optional  item  at 
lunch  and  supper  for  infants  4  through  7 
months  of  age  and  is  a  required  item  at 
each  meal  for  infants  8  months  of  age 
and  older.  In  addition,  if  a  provider 
wishes  to  serve  a  fruit  or  vegetable  as 
an  additional  food  in  the  supplement, 
they  are  allowed  to  do  so.  In  fact,  they 
may  choose  to  provide  a  fruit  or 
vegetable  in  place  of  the  bread  or 
crackers,  since  the  bread  or  crackers  are 
optional  items.  Due  to  this  flexibility  in 
the  requirements  the  Department  has 
not  revised  the  supplemental  meal 
pattern  requirement. 

List  of  Subjects  .,- 

7CFRPart210 

Food  assistance  programs.  National 
School  Lunch  Program,  Grant 
programs — Social  programs.  Nutrition, 
Children,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 
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7CFRPart220 

Food  assistance  programs.  School 
Breakfast  Program,  Grant  programs — 
Social  programs.  Nutrition,  Children, 
Reporting  and  recordkeeping 
requirements,  Surplus  agricultural 
commodities. 

7CFRPart226 

Daycare,  Food  assistance  programs, 
Grant  programs — Health,  Infants  and 
Children,  Reporting  and  recordkeeping 
requirements,  Surplus  agricultural 
commodities. 

Accordingly,  Parts  210,  220,  and  226 
are  amended  as  follows: 

PART  210-NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  Sees.  2-12,  60  Stat.  230.  as 
amended:  sec.  10, 80  Stat.  889.  as  amended  84 
Slat.  27a  42  U.S.C.  1751-1780. 1779. 

2.  In  S  210.10,  paragraph  (h)  is  revised 
to  read  as  follows: 


9  210.10    Lunch  oomponanls 
quanlMes. 


(h)  Infant  lunch  pattern.  When  infants 
from  birth  through  11  months  of  age 
participate  in  the  Program,  an  infant 
lunch  shall  be  served.  Foods  within  the 
infant  lunch  pattern  shall  be  of  texture 
and  consistency  appropriate  for  the 
particular  age  group  being  served,  and 
shall  be  served  to  the  infant  during  a 
span  of  time  consistent  with  the  infant's 
eating  habits.  For  infants  4  through  7 
months  of  age,  soUd  foods  are  optional 
and  should  be  introduced  only  when  the 
infant  is  developmentally  ready. 
Whenever  possible  the  school  should 
consult  with  the  infant's  parent  in 
making  the  decision  to  introduce  solid 
foods.  Solid  foods  should  be  introduced 
one  at  a  time  on  a  gradual  basis  with  the 
intent  of  ensuring  health  and  nutritional 
well-being.  For  infants  8  through  11 
months  of  age.  the  total  amount  of  food 
authorized  in  the  meal  patterns  set  forth 
below  must  be  provided  in  order  to 
qualify  for  reimbursement.  Additional 
foods  may  be  served  to  infants  4  months 
of  age  and  older  with  the  intent  of 
improving  their  overall  nutrition.  Breast 
milk,  provided  by  the  infant's  mother 
may  be  served  in  place  of  infant  formula 
from  birth  through  11  months  of  age. 
However,  meals  containing  only  breast 
milk  do  not  qualify  for  reimbursement. 
Meals  containing  breast  milk  served  to 
infants  4  months  of  age  or  older  may  be 
claimed  for  reimbursement  when  the 
other  required  meal  component  or 
components  are  supplied  by  the  school. 
Although  it  is  recommended  that  either 


breast  milk  or  iron-fortified  infant 
formula  be  served  for  the  entire  first 
year,  whole  milk  may  be  served 
beginning  at  8  months  of  age  as  long  as 
infants  are  consuming  one-third  of  their 
calories  as  a  balanced  mixture  of  cereal, 
fruits,  vegetables,  and  other  foods  in 
order  to  ensure  adequate  sources  of  iron 
and  vitamin  C.  The  infant  lunch  pattern 
shall  contain,  as  a  minimum,  each  of  the 
following  components  in  the  amounts 
indicated  for  the  appropriate  age  group: 

(1)  Birth  through  3  months.  4  to  6  fluid 
ounces  of  iron-fortified  infant  formula. 

(2]  4  through  7 months,  (i)  4  to  8  fluid 
ounces  of  iron-fortified  infant  formula; 

(ii)  0  to  3  tablespoons  of  iron-fortified 
dry  infant  cereal  (optional):  and 

(iii)  0  to  3  tablespoons  of  fruit  or 
vegetable  of  appropriate  consistency  or 
a  combination  of  both  (optional). 

(3)  8  through  11  months,  (i)  6  to  8  fluid 
ounces  of  iron-fortified  infant  formula  or 
6  to  8  fluid  ounces  of  whole  milk: 

(ii)  2  to  4  tablespoons  of  iron-fortified 
dry  infant  cereal  and/or  1  to  4 
tablespoons  meat  fish,  poultry,  egg  yolk, 
or  cooked  dry  beans  or  peas,  or  V^  to  2 
ounces  (wei^t)  of  cheese  or  1  to  4 
oimces  (weight  or  volume]  of  cottage 
cheese,  cheese  food  or  cheese  spread  of 
appropriate  consistency;  and 

(iii)  1  to  4  tablespoons  of  fruit  or 
vegetable  of  appropriate  consistency  or 
a  combination  of  both. 


PART  220— SCHOOL  BREAKFAST 
PROGRAM 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  10.  80  Stat.  888.  886 
(42  U.S.C  1773. 1779). 

2.  In  i  220.8.  paragraph  (b)(2)  is 
revised  as  follows: 

5  220.8    Requlrwnants  for  tN-aakfasL 

(b)  •  •  * 

(2)  When  infants  from  birth  through  11 
months  of  age  participate  in  the 
Program,  an  infant  breakfast  shall  be 
offered.  Foods  within  the  infant 
breakfast  pattern  shall  be  of  texture  and 
consistency  appropriate  for  the 
particular  age  group  being  served,  and 
shall  be  served  to  the  infant  during  a 
span  of  time  consistent  with  the  infant's 
eating  habits.  For  infants  4  through  7 
months  of  age,  solid  foods  are  optional 
and  should  be  introduced  only  when  the 
infant  is  developmentally  ready. 
Whenever  possible,  the  school  should 
consult  with  the  infant's  parent  in 
making  the  decision  to  introduce  solid 
foods.  Solid  foods  should  be  introduced 
one  at  a  time  on  a  gradual  basis  with  the 
intent  of  ensuring  health  and  nutritional 


well-being.  For  infants  8  through  11 
months  of  age,  the  total  amount  of  food 
authorized  in  the  meal  patterns  set  forth 
below  must  be  provided  in  order  to 
qualify  for  reimbursement.  Additional 
foods  may  be  served  to  infants  4  months 
of  age  and  older  with  the  intent  of 
improving  their  overall  nutrition.  Breast 
milk,  provided  by  the  infant's  mother, 
may  be  served  in  place  of  infant  formula 
from  birth  through  11  months  of  age. 
However,  meals  containing  only  breast 
milk  do  not  qualify  for  reimbursement 
Meals  containing  breast  milk  served  to 
infants  4  months  or  older  may  be 
claimed  for  reimbursement  when  the 
other  required  meal  component  or 
components  are  supplied  by  the  school. 
Although  it  is  recommended  that  either 
breast  milk  or  iron-fortified  infant 
formula  be  served  for  the  entire  first 
year,  whole  milk  may  be  served 
beginning  at  8  months  of  age  as  long  as 
infants  are  consuming  one-third  of  their 
calories  as  a  balanced  mixture  of  cereal, 
fruits,  vegetables,  and  other  foods  in 
order  to  ensure  adequate  sources  of  iron 
and  vitamin  C.  The  infant  breakfast 
pattern  shall  contain,  as  a  minimum, 
each  of  the  following  components  in  the 
amounts  indicated  for  the  appropriate 
age  groups: 

(i)  Birth  through  3  months.  4  to  6  fluid 
ounces  of  iron-fortified  infant  formula. 

(ii)  4  through  7  months.  4  to  8  fluid 
ounces  of  iron-fortified  infant  formula: 
and  0  to  3  tablespoons  of  iron-fortified 
dry  infant  cereal  (optional). 

(iii)  8  through  11  months.  6  to  8  fluid 
ounces  of  iron-fortified  infant  formula  or 
6  to  8  fluid  ounces  of  whole  milk;  2  to  4 
tablespoons  of  iron-fortified  dry  infant 
cereal;  and  1  to  4  tablespoons  of  fruit  or 
vegetable  of  appropriate  consistency  or 
a  combination  of  both. 


PART  226— CHILD  CARE  FOOD 
PROGRAM 

1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 

Authority:  Sees.  323.  328  and  361,  Pub.  t. 
99-500  and  9»-5ei.  100  Stat.  1763  and  3341  (42 
U.S.C.  1758. 1780.  and  176-6);  sees.  803,  810 
and  820.  Pub.  L  97-35,  95  Stat.  521-535  (42 
U.S.C.  1758. 1766):  sec.  2  Pub.  L  9S-627.  92 
Stat.  3603  (42  U.S.C.  1766):  sec.  10.  Pub.  L  89- 
642.  80  Stat.  889  (42  U.S.C.  1779).  unless 
otherwise  noted. 

2.  In  i  226.20,  paragraph  (b)  is  revised 
as  follows: 

S  226.20    Itoqutrwnwit*  tor  nwato. 

•        •        •  '      •        • 

(b)  Infant  meal  pattern.  When  infants 
from  birth  through  11  months  of  age 
participate  in  the  Program,  an  infant 
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meal  shall  be  offered.  Foods  within  the 
infant  meal  pattern  shall  be  of  texture 
and  consistency  appropriate  for  the 
particular  age  group  being  served,  and 
shall  be  served  during  a  span  of  time 
consistent  with  the  infant's  eating 
habits.  For  infants  4  through  7  months  of 
age,  solid  foods  are  optional  and  should 
be  introduced  only  if  the  infant  is 
developmentally  ready.  Whenever 
possible  the  child  care  facility  should 
consult  with  the  infant's  parent  in 
making  the  decision  to  introduce  solid 
foods.  SoUd  foods  should  be  introduced 
one  at  a  time  on  a  gradual  basis  with  the 
intent  of  ensuring  health  and  nutritional 
well-being.  For  infants  8  through  11 
months  of  age,  the  total  amount  of  food 
authorized  in  the  meal  patterns  set  forth 
below  must  be  provided  in  order  to 
qualify  for  reimbursement.  Additional 
foods  may  be  served  to  infants  4  months 
of  age  and  older  with  the  intent  of 
improving  their  overall  nutrition.  Breast 
milk,  provided  by  the  infant's  mother, 
may  be  served  in  place  of  infant  formula 
from  birth  through  11  months  of  age. 
However,  meals  containmg  only  breast 
milk  do  not  qualify  for  reimbursement. 
Meals  containing  breast  milk  served  to 
infants  4  months  of  age  or  older  may  be 
claimed  for  reimbursement  when  the 
other  required  meal  component  or 
components  are  supplied  by  the  child 
care  facility.  Although  it  is 
recommended  that  either  breast  milk  or 


iron-fortified  infant  formula  be  served 
for  the  entire  first  year,  whole  milk  may 
be  served  beginning  at  8  months  pf  age 
as  long  as  infants  are  consuming  one- 
third  of  their  calories  as  a  balanced 
mixture  of  cereal,  fruits,  vegetables,  and 
other  foods  in  order  to  ensure  adequate 
sources  of  iron  and  vitaman  C.  Juice 
should  not  be  offered  to  infants  until 
they  are  ready  to  drink  from  a  cup,  in 
order  to  develop  behaviors  that  may 
prevent  baby  bottle  tooth  decay.  The 
infant  meal  pattern  shall  contain,  as  a 
minimum,  each  of  the  following 
components  in  the  amounts  indicated 
for  the  appropriate  age  group: 

(1)  Birth  through  3  months,  (i) 
Breakfast — 4  to  6  fluid  ounces  of  iron- 
fortified  infant  formula; 

(ii)  Lunch  or  supper — 4  to  6  fluid 
ounces  of  iron-fortified  infant  formula: 

(iii)  Supplemental  food — 4  to  6  fluid 
ounces  of  iron-fortified  infant  formula. 

(2)  4  through  7  months,  (i)  Breakfast— 
4  to  8  fluid  ounces  of  iron-fortified  infant 
formula;  and  0  to  3  tablespoons  of  iron- 
fortified  dry  infant  cereal  (optional): 

(ii)  Lunch  or  supper — 4  to  8  fluid 
ounces  of  iron-fortified  infant  formula; 
and  0  to  3  tablespoons  of  iron-fortified 
dry  infant  cereal  (optional);  and  0  to  3 
tablespoons  of  fruit  or  vegetable  of 
appropriate  consistency  or  a 
combination  of  both  (optional): 

(iii)  Supplemental  food — 4  to  6  fluid 
ounces  of  iron-fortified  infant  formula. 


(3)  8  through  11  months,  (i) 
Breakfast — 6  to  8  fluid  ounces  of  iron- 
fortified  infant  formula  or  6  to  8  fluid 
ounces  whole  milk:  2  to  4  tablespoons  of 
iron-fortified  dry  infant  cereal;  and  1  to  4 
tablespoons  of  fruit  or  vegetable  of 
appropriate  consistency  or  a 
combination  of  both: 

(ii)  Lunch  or  supper — 6  to  8  fluid 
ounces  of  iron-fortified  infant  formula  or 
6  to  8  fluid  ounces  whole  milk;  2  to  4 
tablespoons  of  iron-fortified  dry  infant 
*cereal  and/or  1  to  4  tablespoons  of 
meat,  fish,  poultry,  egg  yolk,  or  cooked 
dry  beans  or  peas,  or  V^  to  2  ounces 
(weight)  of  cheese  or  1  to  4  oimces 
(weight  or  volume)  of  cottage  cheese  or 
cheese  food  or  cheese  spread  of 
appropriate  consistency:  and  1  to  4 
tablespoons  of  fruit  or  vegetable  of 
appropriate  consistency  or  a 
combination  of  both; 

(iii)  Supplemental  food — 2  to  4  fluid 
ounces  of  iron-fortified  infant  formula, 
whole  milk,  or  full  strength  fhiit  juice 
and  0  to  V^  slice  of  crusty  bread 
(optional)  or  0  to  2  cracker  type  products 
(optional)  made  bom  whole-grain  or 
enriched  meal  or  flour  and  which  are 
suitable  for  an  infant  for  use  as  a  finger 
food. 

(4)  The  minimum  amount  of  food 
components  to  be  served  as  breakfast 
lunch,  supper  or  supplement  as  set  forth 
in  paragraphs  (b),  (1),  (2),  and  (3)  of  this 
section  are  as  follows: 


Chiu)  Care  Infant  Meal  Pattern 


Bttwougti  11  months 

Breakfast 

4— a  fl  07  fonmitii  ' 

4-8  ft  oz.  formula  '  or  txeast  milk 

6-8    S-OZ.    formula  ■    breast    m*.    or 

whotemilk 

\ 

0-3  Tbsp.  infant  c«teal  «  (optonaO- 

2-4  Tbsp  infant  cereal '. 

1-4  Tbsp  fruit  and/or  vegetable 

4-6  fioz  formula  '  or  breast  milk 

$-8    fl.oz.    formula  '    breast    milk,    or 

wlx>le  milk. 

0-3  Tbsp.  infam  cereal '  (optional) 

2-4  Tbsp  infant  cereal  '  and/or 

0-3  Tbsp    fruit  arxl/or  vegetable  (op- 

1-4  Tbsp  meat,  fisti.  po'j't/y.  egg  yolk. 

tiona!). 

or  cooked  dry  beans  or   peas,   or 
1  /2-2  oz.  cheese  or 

1-4  oz.  cottage  cfieese.  cheese  food. 

orcf>eese  spread 
1-4  Tl)sp.  fruit  and/or  vegetatile 

SupptemetM 

4-6  n.oz.  formula  '  or  breast  milk 

2-4  fl  oz  fomiula.'  t>reast  milk,  whole 

miH(.  or  fruit  |UK:e '. 

0-^  bread  or 

. . 

0-2  crackers  (optional) 

... 

'  Shall  t)e  iron-fortrtied  infant  formula. 

»  Shalt  be  iron-lortified  dry  infant  cereal 

'  Shall  tie  full-strength  fruit  juice. 

*  STiaM  be  from  Mrfxjie-gfain  or  enriched  meal  or  flour. 


Date:  ]une  29, 1988. 
Anna  Kondtatas, 

Administrator. 

|KR  Doc.  88-15092  Filed  7-5-«8,  8:45  am| 

BIU.ING  COOE  Mt»-3I>-M 
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7  CFR  Part  246 

Special  Supptemental  Food  Prooram 
for  Women,  Infants  and  Ctiildren 
(WIC);  Temporary  Additional 
Administrative  Funding  for  Food-Cost- 
Cutting  Initiatives,  and  Other 
Provisions 

AOCNCV:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Interim  rule. 

summary:  This  interim  rule  amends 
regulations  governing  the  Special 
Supplemental  Food  Program  for  Women, 
Infants  and  Children  (WIC)  to  comply 
with  the  mandates  of  the  Commodity 
Distribution  Reform  Act  and  WIC 
Amendments  of  1987  (Pub.  L  100-237) 
enacted  January  8, 1988.  First,  the 
rulemaking  implements  the  method 
established  in  section  8(d]  and  (b)  of  this 
legislation  whereby  State  agencies 
initiating  an  approved  competitive 
bidding,  rebate,  home  delivery,  or  direct 
distribution  system  can  convert  a 
portion  of  the  savings  generated  by  the 
system  from  food  funding  into 
administrative  and  program  services 
funding.  This  conversion  authority 
addresses  the  cost  of  managing  the 
additional  participation  that  the  system 
makes  possible.  State  agencies  can 
exercise  this  authority  only  to  the  extent 


that  they  actually  achieve  participation 
increases  through  the  approved 
initiative.  This  is  a  short-term 
supplement  to  administrative  funding 
which  will  defray  the  increased  costs  of 
managing  increased  participation  until 
the  WIC  administrative  funding  formula 
in  S  246.16  of  regulations  has  had  time  to 
respond  fully  to  the  increases.  Funds 
conversion  authority  will  be  available  to 
all  State  agencies  implementing  or 
significantly  changing  approved  systems 
on  or  after  October  1, 1987,  the  effective 
date  of  this  provision.  Increases 
achieved  after  this  date  through  systems 
implemented  in  Fiscal  Year  1987  will 
also  generate  funds  conversion.  Finally, 
State  agencies  which  implemented  such 
systems  before  Fiscal  year  1987  will  be 
eligible  if  they  signiflcantly  changed 
their  systems  so  as  to  generate 
participation  increases  after  October  1, 
1987. 

Second,  this  rule  implements  section  9 
of  Pub.  L.  100-237  by  mandating  that 
State  agencies  make  provision  in  their 
State  Plans  for  coordination  of  the  WIC 
Program  with  Medicaid  counseling. 

Third,  this  rule  implements  section  11 
of  Pub.  L  100-237  by  mandating  that 
infant  formula  manufacturing  wanting  to 
supply  formula  to  the  program  register 
with  the  Department  of  Health  and 


Human  Services  under  the  Food,  Drug, 
and  Cosmetic  Act.  In  further  compliance 
with  Pub.  L 100-237,  this  interim 
rulemaking  stipulates  that  such 
manufacturers  wishing  to  bid  on  State 
contracts  to  supply  formula  to  WIC  must 
first  certify  with  the  State  health 
department  that  the  formula  complies 
with  the  Food,  Drug  and  Cosmetic  Act 
and  regulations  issued  pursuant  to  the 
Act. 

Fourth,  this  rulemaking  modifies 
States'  authority  to  carry  forward  and 
backspend  their  WIC  grants.  As 
required  by  section  12  of  Pub.  L  100-237. 
the  rule  permits  State  agencies  to 
backspend  and/or  carry  forward  food 
funds  and  to  carry  forward  nutrition 
services  and  administration  funds  as 
long  as  the  total  amount  backspent  and 
carried  forward  does  not  exceed  one 
percent  of  the  amount  of  funds  allocated 
to  the  State  agency  for  the  fiscal  year. 
Because  this  provision  is  elective  on  the 
date  of  enactment  of  Pub.  L.  100-237, 
that  is,  January  6, 1988,  it  applies  to  the 
use  of  funds  allocated  by  the  Food  and 
Nutrition  Service  (FNS)  to  State 
agencies  for  Fiscal  Year  1988  and 
following  years. 

DATES:  The  following  effective  dates  for 
provisions  in  this  rulemaking  are 
established  by  law: 


Section 


246.4(a)(8) . 


246.4(aMl4Mviii). 

246.10(f) 

246.14(a)(2) „ 

246.16(b)(2) 

246.16(g) 


Provtaion  and  number  in  preamble 


Medicaid  Coordination  (rtem  f  1)., 


Funds  Conversion  (Item  #4) 

Infant  Formula  Registration  (Item  #2) .... 

Furxte  Conversion  (Item  #4) 

Backspeoding/Carry-lorward  (Hem  #3).. 
Funds  Conversion  (Item  ||I4) 


Effective  date 


January.  1968  (Applies  to  Fiscal  Year  1968  State 

Plans.) 
October  1.  1987. 
January  8.  1988. 
October  1,  1987. 
Jarwary  8.  1988. 
October  1.  1987. 


UMI 


Comments  must  be  received  on  or 
before  December  1, 1988. 
ADDRESS:  Comments  may  be  mailed  to 
Ronald  J.  Vogel,  Director.  Supplemental 
Food  Programs  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive.  Room  1017,  Alexandria, 
Virginia  22302  (703)  756-3746.  All 
written  submissions  will  be  available 
for  public  inspection  at  this  address 
during  regular  business  hours  (8:30  a.m. 
to  5:00  p.m.)  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ronald  J.  Vogel  at  the  above  address  or 
telephone  number. 

SUPPLEMENTARY  INPORMATION: 

Qassification 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12291,  and  has 


been  determined  to  not  be  major.  The 
Department  does  not  anticipate  that  this 
rule  will  have  an  impact  on  the  economy 
of  $100  million  or  more.  This  rule  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions.  Nor  will  this  rule  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulntnry  Flexibility  Act  (5  U.S.C.  606- 
012).  Pursuant  to  that  review,  Anna 


Kondratas.  Administrator  of  the  Food 
and  Nutrition  Service,  has  certified  that 
this  interim  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
reporting  requirements  established  by 
this  rulemaking  are  under  review  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

The  provisions  in  this  .ulemaking 
concerning  conversion  of  food  funds  to 
administrative  and  program  services 
funds  mandated  by  Pub.  L  100-237  and 
implemented  in  this  rulemaking  have  a 
legislatively  established  effective  date 
of  October  1, 1987.  State  agencies  are 
eligible  to  convert  funds  for  actions 
taken  as  early  as  Fiscal  Year  1987  and 
are  authorized  by  Pub.  L  100-237  to 


initiate  new  actions  which  generate 
conversion  authority  from  the  beginning 
of  Fiscal  Year  1988.  In  addition  to  the 
retroactive  effective  date,  there  is  the 
inunediate  need  to  facilitate  food-cost- 
cutting  initiatives  through  funds 
conversion.  For  these  reasons,  Anna 
Kondratas,  Administrator  of  FNS,  has 
certified  that  public  comment  on  this 
rule  and  a  post-publication  waiting 
period  prior  to  implementation  are 
impracticable  and  contrary  to  the  public 
interest  and  that  therefore,  good  cause 
exists  for  making  this  rule  effective 
immediately  upon  promulgation. 

The  provisions  contained  in  this  rule 
are  all  pursuant  to  mandates  of  Pub.  L. 
100-237  and  made  effective  in 
accordance  with  legislatively  mandated 
effective  dates.  For  these  reasons,  prior 
public  comment  and  publication  of  this 
rulemaking  not  less  than  30  days  prior  to 
the  effective  dates  are  not  required 
under  5  U.S.C.  553.  However,  the 
Department  has  found  it  necessary  to 
exercise  limited  discretion  in 
implementing  these  mandates  and 
believes  that,  where  choices  have  been 
made  in  the  absence  of  legislative 
dictates,  the  rule  may  be  improved  by 
public  comment  Therefore,  comments 
are  solicited  on  this  rule  until  December 
1, 1988.  This  long  comment  period  will 
afford  the  public  the  opportunity  to 
benefit  from  the  experience  of  the  funds 
conversion  provisions  as  implemented 
through  the  remainder  of  the  current 
fiscal  year  and  carried  forward  at  the 
outset  of  Fiscal  Year  1989.  All  comments 
received  will  be  analyzed,  and  any 
appropriate  changes  in  the  rule  will  be 
incorporated  in  a  subsequent  final  rule. 
This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V,  and  final  rule-related 
notice  published  June  24, 1983  (48  FR 
29114)). 

;.  Coordination  of  WIC  Program 
Operations  with  Medicaid  Counseling 
(Section  246.4(a)(8)) 

Section  9  of  Pub.  L.  100-237,  which 
amends  section  17(f)(l)(C)(iii)  of  the 
Child  NutriUon  Act  of  1966  (42  U.SC. 
1786{f)(l)(C)(iii)).  requires  that  program 
operations  be  coordinated  with 
Medicaid  counseling.  Accordingly, 
S  246.4(a)(8)  of  this  rulemaking  is 
amended  to  require  that  each  State 
agency  describe  in  its  State  Plan  how  it 
will  achieve  the  mandated  coordination. 


2.  Requirements  for  Infant  Formula 
Manufacturers  Providing  Formula  to  the 
WIC  Program  (Section  246.10(fj) 

Section  11  of  Pub.  L  100-237,  which 
amends  section  17(f)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C.  1786(f)). 
imposes  requirements  on  manufacturers 
of  infant  formula  to  ensure  that  WIC 
participants  receive  only  formulas 
which  comply  fully  with  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the 
"Act")  (21  U.S.C.  321  et  seq.).  In  order  to 
supply  formula  to  the  WIC  Program, 
manufacturers  must  register  with  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (DHHS).  The  Act 
already  requires  manufacturers  wanting 
to  sell  their  formulas  in  the  United 
States  to  inform  DHHS  that  their 
products  comply  with  the  requirements 
of  the  Act  Therefore,  the  registration 
requirement  in  Pub.  L.  100-237  stresses 
in  specific  references  to  the  WIC 
Program  a  standing  legislative  mandate 
rather  than  establishing  an  additional 
requirement.  Public  Law  100-237  also 
mandates  that  formula  manufacturers 
wishing  to  bid  on  State  contracts  certify 
to  the  State  health  department  that  their 
formulas  comply  with  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  regulations 
issued  pursuant  to  the  Act.  This 
constitutes  a  new  requirement.  State 
agencies  luidertaking  competitive 
formula  procurements  must  ensure  that 
this  notification  requirement  is 
integrated  into  their  standard 
procurement  procedures. 

3.  Backspending  and  Carryover  of  State 
Agency  Program  Allocations  (Section 
246.16(b)(2)) 

Under  the  provisions  of  Pub.  L.  99-591 
and  the  implementing  regulations  of 
June  4. 1987  (see  52  FR  21232),  a  State 
agency  could  either  use  up  to  one 
percent  of  its  food  grant  to  cover  food 
costs  incurred  in  the  preceding  fiscal 
year  or  cany  forward  up  to  one  percent 
of  its  total  allocation  of  food  and 
administrative  and  program  services 
funds  into  the  following  fiscal  year.  The 
State  agency  could  not  direct  funds  from 
a  single  fiscal  year  both  backward  and 
forward.  This  prohibition  proved  unduly 
limiting.  For  example,  a  State  agency 
might  have  unmet  food  costs  from  the 
preceding  year  equal  to  one-tenth  of  one 
percent  of  its  current  food  grant.  If  it 
used  current-year  fimds  to  cover  past 
costs,  no  matter  how  small,  it  could  not 
carry  forward  any  unspent  funds  into 
the  next  year.  Therefore,  section  12  of 
Pub.  L  100-237  amended  section  17(i)(3) 
of  the  Child  Nutrition  Act  of  1968  (42 
U.S.C.  1786(i)(3))  to  permit  State 
agencies  to  both  backspend  and  carry 
over  funds  from  a  given  fiscal  year's 


allocation,  provided  that  the  total 
amount  transferred  out  of  any  fiscal 
year  does  not  exceed  one  percent  of  the 
State's  total  grant.  Thus  the  State  in  the 
above  example  could  backspend  the 
very  small  portion  of  its  food  grant  and 
carry  over  administrative  or  food  funds, 
or  both,  into  the  next  year.  The 
prohibition  against  backspending 
administrative  funds  was  not  removed 
by  Pub.  L  100-237.  This  rulemaking  also 
confirms  that  food  funds  carried  forward 
by  the  State  agency  retain  their  identity 
as  food  funds  and  catmot  be  converted 
by  the  State  agency  into  administrative 
and  program  services  funding.  (See 
§  246.14(a)(2).  which  estabhshes  the 
general  prohibition  against  changing 
food  funds  into  administrative  and 
program  services  funds  and  provides  for 
exceptions  to  it.) 

4.  Administrative  Funding  for  Food- 
Cost-Cutting  Initiatives  (Sections 
246.4(a)(14)(viii).  246. 14(a)(2)) 

a.  General  Discussion 

In  response  to  rising  food  costs  and 
the  desire  to  use  their  food  grants  more 
efficiently,  State  agencies  have  recently 
become  increasingly  interested  in  food- 
cost-cutting  initiatives;  for  example, 
infant  formula  rebate  systems.  Such 
initiatives  may  serve  the  best  interest  of 
the  program  by  providing  benefits  to 
more  participants  at  no  additional  food 
cost.  Yet  these  participation  increases 
may  generate  additional  administrative 
costs  for  State  agencies.  Some  State 
agencies  have  expressed  reluctance  to 
undertake  such  initiatives  without  the 
additional  administrative  and  program 
services  funds  they  consider  necessary 
to  manage  the  resultant  increased 
participation.  State  agencies  have 
recommended  that  this  need  be 
addressed  by  allowing  them  to  covert  a 
portion  of  the  savings  to  administrative 
and  program  services  funding.  Until 
now,  food  cost  savings  have  retained 
their  identity  as  food  funds;  thus  savings 
were  channeled  entirely  into 
participation  increases.  The  newly 
established  WIC  administrative  funding 
formula  (see  53  FR  2213)  bases  funding 
directly  on  the  State  agency's 
participation  level.  Over  the  long  term, 
this  formula  will  award  additional 
administrative  funds  for  participation 
increases.  However,  Congress  has 
provided  a  means  for  short-term  relief 
through  which  the  State  agency  can  be 
funded  for  the  cost  of  managing 
additional  participation  as  it  is 
generated,  until  the  formula  takes  full 
cognizance  of  the  increases.  To  this  end, 
section  8  of  Pub.  L  100-237  amends 
sections  17(k)  and  (f)  (42  U.S.C.  1786(k) 
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and  (f))  and  describes  in  detail  the 
method  whereby  a  portion  of  the 
savings  resulting  from  specified  food- 
cost-cutting  initiatives  will  be  converted 
into  administrative  and  program 
services  funding.  As  the  legislation 
specifies,  this  conversion  process  can 
take  place  only  to  the  extent  that  the 
State  agency  actually  adds  participants 
as  the  result  of  the  initiative. 

b.  Eligibility  for  Conversion  Authority 

Congress  intended  that  the  conversion 
authority  be  available  to  all  State 
agencies  implementing  approved 
initiatives  or  making  approved 
significant  changes  to  food-cost-cutting 
systems  on  or  after  Octoer  1, 1987.  the 
legislative  effective  date  of  this 
provision.  Increases  achieved  after  this 
date  through  initiatives  implemented  in 
Fiscal  Year  1987  can  also  trigger  fimds 
conversion.  Finally,  State  agencies 
which  implemented  such  systems  before 
Fiscal  Year  1987  will  be  eligible  if  they 
have  significantly  changed  these 
systems  and  the  modified  systems 
generate  participation  increases  after 
October  1. 1987.  These  conditions  were 
described  by  Senator  Leahy  in  debate 
concerning  H.R.  1340,  which  became 
Pub.  L.  100-237.  See  generally  133  Cong. 
Rec.  S18569-18570  (daily  ed.  December 
19. 1987)  (remarks  of  Senator  Leahy). 

c.  Categories  of  Included  Initiatives 

Congress  has  specincally  identified,  to 
the  exclusion  of  all  others,  the 
categories  of  food-cost-cutting  initiatives 
for  which  conversion  authority  can  be 
granted:  "a  competitive  bidding,  rebate, 
direct  distribution,  or  home  delivery 
system"  (42  U.S.C.  1786(h)(5)(A)). 
Although  these  categories  are  not 
mutually  exclusive  and  can  exist  in 
various  combinations,  they  are  all 
readily  identifiable.  "Competitive 
bidding"  refers  to  the  standard  free  and 
open  competition  through  which  one 
bidder,  all  other  things  being  equal,  is 
selected  on  the  basis  of  price.  In 
"rebate"  systems,  the  State  agency 
receives  rebate  payments  from  suppliers 
based  on  the  amount  of  the  suppliers' 
product  purchased  with  WIC  funds. 
Rebates  and  competitive  bidding  are 
combined  in  systems  in  which  the  State 
agency  offers  an  exclusive  contract  for  a 
program  food  to  the  bidder  offering  the 
best  WIC  cost  reduction.  The  successful 
bidder  then  provides  a  rebate  to  the 
State  agency  for  each  unit  of  the  food 
product  purchased  by  program 
participants  at  retail  stores  with  WIC 
food  instruments.  A  State  agency  may 
also  accept  rebates  from  manufacturers 
without  having  engaged  in  competitive 
bidding,  as  long  as  suppliers  who  do  not 
provide  a  rebate  may  continue  to  sell  to 


the  WIC  Program  in  the  State.  Direct 
distribution  and  home  delivery  systems 
are  undertaken  by  State  agencies  so  that 
they  can  obtain  foods  for  participants  at 
less  than  retail  prices.  Both  systems  may 
include  competitive  bidding.  Other 
management  initiatives  which  may  also 
have  food-cost-cutting  implications, 
such  as  vendor  selection  systems  and 
breast-feeding  promotions,  are  ineligible 
by  law  for  the  conversion  of  food-cost 
savings  to  administrative  and  program 
service  funding. 

d.  Identifying  New  and  "Significantly 
Changed"  Initiatives 

The  categories  of  initiatives  specified 
in  Pub.  L.  100-237  are  self-evident. 
However,  in  order  to  implement  this 
legislation  it  is  also  necessary  to 
distinguish  between  a  new  initiative  in 
one  of  the  specified  categories,  a 
significant  change  to  an  existent  system, 
and  a  minor  modification  of  an 
established  system.  This  distinction 
must  be  made  for  the  following  reasons: 
First,  Congressional  sponsors  of  the 
legislation  have  stressed  that  the 
authority  to  convert  food  funding  to 
administrative  and  program  services 
funding  is  intended  as  an  incentive  to 
States  to  initiate  new  systems.  See  133 
Cong.  Rec.  S18569-18570  (daily  ed. 
December  19, 1987)  (remarks  of  Senator 
Leahy).  (Systems  already  in  place  were 
intended  to  benefit  only  if:  (1)  Started  in 
Fiscal  Year  1987  in  anticipation  of  this 
legislation  and  resulting  in  participation 
increases  as  of  October  1, 1987,  or  (2) 
implemented  before  Fiscal  Year  1987 
but.  as  the  result  of  a  significant  change 
in  the  system,  generating  increases  after 
October  1, 1987.)  Second,  Congress 
intended  the  conversion  process  to  All  a 
temporary  need  until  such  time  as  the 
participation-based  WIC  administrative 
funding  formula  has  incorporated  the 
increases  achieved  through  the 
initiative.  The  status  of  the  conversion 
process  as  a  temporary  incentive  to 
promote  new  efforts  creates  the  need  to 
be  able  to  identify  genuinely  new 
initiatives  and  significant  changes  to 
established  systems.  Mere  modifications 
of  established  systems  may  not  benefit 
from  the  conversion  process.  See  133 
Cong.  Rec.  S18569-16570  (daily  ed. 
December  19, 1987)  (remarks  of  Senator 
Leahy). 

Whenever  an  initiative  is  prima  facie 
new,  e.g.,  a  State  agency  which  had 
previously  paid  retail  prices  for  all  WIC 
foods  institutes  an  infant  formula  rebate 
system,  no  test  of  newness  need  be 
applied.  However,  an  objective  standard 
must  be  applied  to  determine  whether  a 
system  has  been  significantly  changed 
when  it  is  related  to  a  previous  action  of 
the  State  agency.  For  example,  if  a  State 


with  a  longstanding  competitive 
procurement  of  infant  formula  begins  to 
purchase  WIC  cereals  through 
competitive  bidding,  has  it  significantly 
changed  or  made  only  a  minor 
modiHcation  in  a  standing  practice?  In 
the  absence  of  a  narrative  definition  of 
significant  change  which  can  be 
uniformly,  equitably  applied  to  this  and 
other  systems  where  change  has  taken 
place,  an  objective  numerical  standard 
must  be  developed.  The  Department 
believes  that  the  significance  of  a 
change  can  be  quantified  in  terms  of  the 
amount  of  savings  it  can  be  expected  to 
achieve.  Only  a  significant  departure 
from  established  practice  can  generate  a 
significant  food  cost  savings.  Thus  the 
Department  will  authorize  conversion 
authority  for  system  changes  if  the 
Department  determines,  based  on  State 
agency  estimates,  that  they  will  generate 
a  minimum  of  a  3-percent  reduction  in 
the  State  agency's  average  food  package 
cost  for  the  first  12  months  of 
implementation.  The  potential  savings 
will  be  calculated  using  the  State 
agency's  average  food  package  cost, 
adjusted  for  inflation,  as  established 
through  the  administrative  funding 
formula.  Like  newly  established 
systems,  significantly  changed  systems 
will  generate  funds  conversion  only  to 
the  extent  that  they  actually  yield 
increased  participation. 

The  concept  of  significant  change  to 
an  existent  system  can  be  further 
clarified  though  a  few  examples. 
Significant  change  rules  out  increases  in 
participation  which  do  not  result  from 
actions  taken  by  the  State  agency. 
Therefore,  increases  made  possible  by  a 
statewide  retail  food  price  war,  for 
example,  cannot  generate  conversion 
authority,  if  a  State  agency  signs  a 
multi-year  contract  with  a  food  supplier 
which  provides  for  an  unconditional 
rebate  increase  each  year,  or  if  a 
supplier  agrees  to  increase  a  State's 
rebate  to  match  any  higher  rebate  it  may 
subsequently  provide  to  any  other  State, 
such  increases  are  not  significant 
changes  to  an  existing  system.  However, 
they  are  an  integral  part  of  the  originally 
approved  system  and,  as  such,  they  will 
result  in  a  recalculation  of  the  State's 
estimate  of  participation  increases  and  a 
consequent  expansion  of  its  conversion 
authority.  Since  they  are  integral  to  the 
originally  approved  system,  such 
increases  are  not  subject  to  the  3- 
percent  standard.  (Inflation  clauses  in  a 
contract  with  a  supplier,  or  changes 
which  call  for  the  contractor  to  increase 
rebates  in  the  same  amount  it  increases 
its  wholesale  prices,  have  no  impact  on 
conversion  authority  because  they 
merely  enable  the  State  to  maintain  its 
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level  of  food  cost  savings  and  do  not 
make  further  participation  increases 
possible.) 

e.  Description  of  System  in  State  Plan  or 
Amendment 

The  State  agency  planning  to 
significantly  change  an  existent  system 
or  implement  a  new  food-cost-cutting 
system  for  which  it  seeks  conversion 
authority  must  first  include  a  full 
description  of  the  system  or  change  in 
its  State  Plan  or  in  a  plan  amendment. 
Section  8(b)  of  Pub.  L  100-237.  which 
amends  section  17(f)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C.  1786(f)). 
requires  that  the  system  be  described  in 
the  Plan  or  amendment.  This  is  not  a 
new  requirement.  Rather,  it  is 
encompassed  by  S  246.4(a)(14),  which 
requires  the  State  agency  to  describe  its 
food  delivery  system.  All  of  the  food- 
cost-cutting  initiatives  specified  in  Pub. 
L.  100-237  are  either  types  of  food 
delivery  systems  or  major  modifications 
of  food  delivery  systems.  However, 
pursuant  to  this  legislation,  a  new 
requirement  is  added  to  S  246.4(a)(14). 
The  plan  must  now  provide  an  estimate 
of  the  increased  participation  which  will 
result  from  the  initiative,  including  an 
explanation  of  how  the  estimate  was 
developed. 

In  reviewing  the  State  Plan  or 
amendment,  FNS  will  assess  the  State's 
estimate  of  increased  participation  and, 
if  necessary,  make  adjustments.  (An 
adjustment  of  this  estimate  after 
conditional  plan  approval  will  be 
necessary  if,  for  example,  the  net 
product  price  in  a  competitive 
procurement  turns  out  to  differ  from  the 
State  agency's  expectation.) 

f.  Projection  of  Participation  Exclusive 
of  Approved  System 

FNS  will  use  the  participation 
projection  process  established  for  the 
purpose  of  allocating  administrative  and 
program  services  funds  in  the 
administrative  funding  formula  (see  53 
FR  2216-2217)  in  order  to  determine 
base  participation  for  the  fiscal  year, 
excluding  anticipated  increases  which 
are  yet  to  be  achieved  through  the  food- 
cost-cutting  initiative.  That  is,  the  State 
agency's  current  fiscal  year  food  grant 
will  be  divided  by  its  average  food 
expenditure  per  participant  over  the 
past  July  through  June.  This  is  the  most 
recent  12-month  period  for  which  final, 
closed-out  cost  data  will  always  be 
available  for  all  States.  The  average 
food  expenditure  per  participant  will  be 
adjusted  to  reflect  the  anticipated 
effects  of  inflation.  The  quotient  of  this 
computation  will  be  divided  by  12  to 
yield  a  monthly  participation  level.  This 


three-step  procedure  can  be  expressed 
as  follows: 

(1)  average  food  expenditure  per  participant 

for  past  )uly-Iune  times  inflation  factor 
equals  adjusted  food  expenditure  per 
participant 

(2)  current  fiscal  year  food  grant  divided  by 

adjusted  food  expenditure  per 
participant  equals  base  participation 
projection 

(3)  base  participation  projection  divided  by 

12  equals  monthly  base  participation 
projection 

g.  Computation  of  Conversion  Rate  and 
Conversion  Process 

FNS  will  also,  at  the  time  of  approval, 
compute  the  State  agency's  average 
monthly  administrative  grant  per 
participant  for  the  prior  fiscal  year.  The 
12-month  period  employed  in  this 
computation  is  more  recent  than  the 
period  used  to  determine  the  base 
participation  projection  because  this 
computation  requires  only  final 
participation  figures,  which  are 
available  much  sooner  than  final  food 
cost  data.  The  average  administrative 
grant  per  person,  adjusted  for  inflation, 
will  be  the  rate  at  which  the  State 
agency  can  convert  food  funds  to 
administrative  and  program  services 
funding  for  each  additional  participant 
per  month  above  the  base  level 
projected  by  FNS.  The  two-part 
computation  of  the  conversion  rate  is 
expressed  as  follows: 

(1)  administrative  grant  for  prior  fiscal  year 

divided  by  total  participation  for  prior 
fiscal  year  equals  average  monthly 
administrative  grant  per  participant 

(2)  average  monthly  administrative  grant  per 

participant  times  inflation  factor  equals 
adjusted  average  monthly  administrative 
grant  per  participant 

Section  246.16(g)(4)(i)  implements  the 
limit  in  Pub.  L  100-237  on  the  number  of 
added  partipants  for  whom  funds  can  be 
converted.  "The  maximum  number  of 
conversions  allowed  in  any  fiscal  year 
will  be  established  through  an 
annualized  calculation.  "Thus  conversion 
will  not  be  subject  to  a  monthly  limit. 
The  fiscal  year  cap  on  conversions  will 
be  calculated  by  multiplying  the 
approved  monthly  estimate  of  the 
participation  increase  that  can  be 
achieved  through  the  food-cost-cutting 
system  times  the  number  of  months  in 
the  fiscal  year  during  which  the 
approved  system  operates.  For  example, 
a  State  with  an  approved  monthly 
increase  estimate  of  30  participants 
which  begins  its  rebate  system  in 
October  would  have  a  conversion  cap  of 
30  participants  X 12  months  =  360 
conversions.  This  provision  allows 
States  leeway  in  managing  large 
participation  influxes  without  penalty 


for  major  monthly  fluctuations  in 
participation  growth. 

However,  it  should  he  noted  that  the 
kinds  of  food-cost-cutting  systems 
specified  in  the  law  and  regulations  all 
have  the  potential  to  generate 
significant  participation  increases  in  a 
short  period  of  time.  Therefore,  they 
present  a  relatively  unfamiliar  caseload 
management  challenge.  State  agencies 
must  exercise  special  diligence  in  order 
to  ensure  that  they  do  not  at  the  end  of 
a  fiscal  year,  increase  participation  to  a 
level  which  carmot  be  maintained  in  the 
following  fiscal  year.  The  Department 
considered  placing  a  limit  on  conversion 
authority  for  participants  added  in  the 
fourth  quarter  of  a  fiscal  year  in  order  to 
discourage  year-end  build-ups  which 
could  not  be  sustained  in  the  next  year. 
However,  caseload  management  has 
traditionally  been  the  exclusive 
responsibility  of  the  State  agencies. 
Therefore,  the  Department  decided  that 
States  should  be  allowed  to  address  the 
additional  caseload  management 
challenge  presented  by  food-cost-cutting 
systems  without  the  imposition  of  new 
regulatory  controls.  FNS  will  continue  to 
monitor  caseload  management  and  work 
with  State  agencies  in  this  area  in  an 
advisory  capacity.  In  the  event  that 
participation  patterns  in  States 
implementing  food-cost-cutting  systems 
do  reveal  year-end  peaks  followed  by 
caseload  reductions,  the  Department 
will  reconsider  the  appropriateness  of 
fourth-quarter  conversion  caps. 

The  Department  recognizes  that  the 
administrative  costs  of  serving 
additional  participants  are  not  incurred 
at  the  same  rate  as  conversion  funds  are 
earned  through  participation  increases. 
A  State  agency  may,  for  example,  need 
to  hire  additional  staff  in  advance  of 
assigning  the  increased  caseload 
expected  to  result  from  the  food-cost- 
cutting  initiative.  Therefore,  this 
rulemaking  does  not  prohibit  State 
agencies  with  approved  initiatives  from 
converting  funds  prior  to  the  time  they 
are  actually  earned  through  monthly 
participation  increases.  However,  States 
must  not  convert  more  funds  in  any 
fiscal  year  than  they  have  earned 
through  participation  increases. 

h.  Year-end  Reconciliation 

After  the  end  of  a  fiscal  year  for 
which  conversion  authority  has  been 
granted,  FNS  will  determine  the  amount 
of  food  funds  the  State  agency  is 
entitled  to  convert  to  administrative  and 
program  services  funds  based  on  the 
increase  in  participation  achieved 
through  its  approved  system.  In  the 
event  that  the  State  agency  has 
converted  excessive  funds,  FNS  will 
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recover  the  amount  of  the  excess 
conversion. 

i.  Conversion  in  Subsequent  Fiscal 
Years 

At  the  beginning  of  subsequent  fiscal 
years,  FNS  will  (1)  reestablish  the  State 
agency's  base  participation  projection 
as  part  of  the  administrative  funding 
formula  computations:  (2)  with  input 
from  the  State  agency,  determine  the 
participation  increase  expected  to  be 
achieved  through  the  approved  food- 
cost-cutting  initiative;  and  (3)  recompute 
the  State  agency's  conversion  rate.  The 


State  agency  can  continue  to  convert 
funds  for  each  participant  per  month  in 
excess  of  the  base  participation 
projection,  up  to  the  sum  of  the  base 
projection  and  the  estimated  increase, 
until  the  end  of  the  flscal  year  in  which 
its  actual  participation  equals  the 
projection  for  the  following  flscal  year. 
When  the  State  agency's  actual 
participation  equals  this  sum,  its 
achieved  participation  increase  will  be 
fully  credited  under  the  administrative 
fimding  formula. 

In  the  following  example  of  the 
conversion  process,  it  is  assumed  that: 


(1)  The  State  agency  receives  no  grant 
increases,  and  there  is  no  inflation,  in 
the  years  covered  by  the  extnnple:  (2) 
the  State  agency  implements  a  rebate 
system  in  Fiscal  Year  1968;  and  (3)  FNS 
has  approved  the  State  agency's 
estimate  that  it  can  serve  an  additional 
20  participants  per  month  as  a  result  of 
the  rebate  system.  This  example  is 
intended  only  to  represent  the  basic 
operation  of  the  conversion  process  in 
conjunction  with  the  administrative 
funding  formula  over  time;  it  does  not 
incorporate  all  factors  which  affect  the 
rate  of  participation  growth. 


The  revision  and  addition  read  as 
follows: 

§246.16    DMribtilionoffund*. 


Conversion  Process:  How  Participation  Increases  Are  Creoited  Over  Time 
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j.  Stability  Grants  Unaffected  by 
Conversion 

For  purposes  of  establishing  a  State 
agency's  food  and  administrative  and 
program  services  grants,  funds 
converted  during  the  preceding  fiscal 
year  will  be  treated  as  though  no 
conversion  had  taken  place. 

k.  Conforming  Amendment 

A  conforming  amendment  to  permit 
conversion  of  food  funds  to 
administrative  and  program  services 
funds  for  the  purpose  described  above  is 
made  in  S  246.14(a)(2). 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations.  Grant  programs — Social 
programs.  Infants  and  children. 
Maternal  and  child  health.  Nutrition, 
Nutrition  education,  Public  assistance 
programs,  WIG,  Women. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  246  is  amended  as  follows: 

PART  246->SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN. 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Sec  8-12.  Pub.  L.  100-237. 101 
Stat.  1733  (42  U.S.C.  1786):  sec.  341-353, 
Pub.  L  99-500  and  99-591. 100  Stat.  1783  and 
3341  (42  U.S.C.  1788):  sec.  3.  Pub.  L.  95-627.  92 
Stat.  3611  (42  U.S.C.  1788);  sec.  203.  Pub.  L 
96-I99.  94  Stat.  2599;  sec.  815,  Pub.  L  97-35, 
95  Stat.  521  (42  U.S.C.  1786). 


2.  In  S  246.4: 

a.  Paragraph  (a)(8)  is  revised. 

b.  A  new  paragraph  (a)(14)(viii)  is 
added. 

The  revision  and  addition  read  as 
follows: 

1246.4   State  plan. 

(a)  •  *  * 

(8)  A  description  of  how  the  State 
agency  plans  to  coordinate  program 
operations  with  special  counseling 
services  and  other  programs,  including, 
but  not  limited  to,  the  Expanded  Food 
and  Nutrition  Education  Program  (7 
U.S.C.  343(d]  and  3175).  the  Food  Stamp 
Program  (7  U.S.C.  2011  et  seq.),  the  Early 
and  Periodic  Screening,  Diagnosis  and 
Treatment  Program  (Title  XIX  of  the 
Social  Security  Act],  the  Aid  to  Families 
with  Dependent  Children  (AFDC) 
Program  (42  U.S.C.  601-615).  the 
Maternal  and  Child  Health  (MCH) 
Program  (42  U.S.C.  701-709],  Medicaid 
Program  (42  U.S.C.  1396  et  seq.].  family 
planning,  immunization,  prenatal  care, 
well-child  care,  alcohol  and  drug  abuse 
counseling,  and  child  abuse  counseling. 
***** 

(14)  •  •  • 

(viii)  For  State  agencies  applying  for 
authority  to  covert  food  funds  to 
administrative  and  program  services 
funds  under  {  246.16(g)  of  this  part,  a  full 
description  of  their  proposed  food-cost- 
cutting  system  or  system  modiflcation, 
including  an  estimate  of  the  increased 
participation  which  will  result  from  their 


system  or  modiflcation.  together  with  an 
explanation  of  how  the  estimate  was 
developed. 

***** 

3.  In  I  246.10,  paragraph  (f)  is  added  to 
read  as  follows: 

§246.10    Supptemwrtal  f ootta. 

(f)  Infant  formula  manufacturer 
registration.  Infant  formula 
manufacturers  supplying  formula  to  the 
WIC  Program  shall  register  with  the 
Secretary  of  Health  and  Human  Services 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321  etseq.]. 
Such  manufacturers  wishing  to  bid  for  a 
State  contract  to  supply  infant  formula 
to  the  program  shall  first  certify  with  the 
State  health  department  that  their 
formulas  comply  with  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  regulations 
issued  pursuant  to  the  Act. 

4.  In  9  246.14,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 


8246.14 

(a)*** 

(2)  Except  as  provided  in  paragraph 
(e)  of  this  section  and  S  246.16(g),  funds 
allocated  by  FNS  for  food  purchases 
may  not  be  used  to  pay  administrative 
and  program  services  costs.  However, 
administrative  and  program  services 
funds  may  be  used  to  pay  for  food  costs. 
***** 

5.  In  §  246.16: 

a.  Paragraph  (b)(2)  is  revised. 

b.  A  new  paragraph  (g)  is  added. 


(b)  •  *  * 

(2)  All  funds  not  made  available  to  the 
Secretary  in  accordance  with  paragraph 
(b)(1)  of  this  section  shall  be  distributed 
to  State  agencies  on  the  basis  of  funding 
formulas  which  allocate  funds  to  all 
State  agencies  for  food  costs  and 
administrative  and  program  services 
costs  incurred  during  the  Hscal  year  for 
which  the  funds  had  been  made 
available  to  the  Department.  A  State 
agency  may  transfer  funds  allocated  to 
it  for  any  fiscal  year  under  the  following 
conditions: 

(i)  Not  more  than  one  percent  of  the 
funds  allocated  to  the  State  agency  for 
food  costs  incurred  in  any  fiscal  year 
may  be  expended  by  such  State  agency 
for  food  costs  incurred  in  the  preceding 
fiscal  yean 

(ii)  Not  more  than  one  percent  of  the 
total  funds  allocated  to  the  State  agency 
for  food  costs  and  for  administrative 
and  program  services  costs  in  any  fiscal 
year  may  be  carried  forward  and 
expended  by  such  State  agency  for  such 
costs  incurred  in  the  subsequent  fiscal 
year.  Food  funds  carried  forward  by  the 
State  agency  shall  be  used  by  the  State 
agency  only  for  food  costs  incurred  in 
the  subsequent  fiscal  year  and,  in 
accordance  with  S  246.14(a)(2)  of  this 
part,  shall  not  be  used  to  cover 
administrative  and  program  services 
costs.  Any  funds  carried  forward  by  the 
State  agency  for  expenditures  in  the 
subsequent  Hscal  year  shall  not  affect 
the  amount  of  funds  allocated  to  such 
State  agency  for  the  subsequent  fiscal 
year.  FNS  shall  presume  that  the  funds 
thus  carried  forward  are  the  first  funds 
expended  by  such  State  agency  for  costs 
incurred  in  the  subsequent  fiscal  year, 
and 

(iii)  The  total  amount  of  funds 
transferred  from  any  fiscal  year  shall 
not  exceed  1  percent  of  the  funds 
allocated  to  such  State  agency  for  such 
fiscal  year. 
***** 

(g)  Conversion  of  food  funds.  For 
participation  increases  achieved  on  or 
after  October  1, 1987  through 
implementation  of  a  competitive 
bidding,  rebate,  home  delivery,  or  direct 
distribution  system.  State  agencies 
implementing  or  significantly  changing 
such  systems  after  October  1, 1986  and 
State  agencies  implementing  such 
systems  before  that  date  but 
significantly  changing  such  systems  so 
as  to  generate  participation  increases 
after  October  1, 1987  shall  be  authorized 
to  convert  food  funds  to  administrative 


and  program  services  funds  in 
accordance  with  the  following 
conditions  and  procedure. 

(1)  The  State  agency  shall  provide  in  a 
State  Plan  or  plan  amendment  for 
review  and  approval  by  FNS  the 
information  required  under 

S  246.4(a)(14)(viii)  of  this  part; 

(2)  FNS  shall,  for  each  State  agency 
with  an  approved  State  Plan  or  plan 
amendment  incorporating  such 
information — 

(i)  Project  the  State  agency's 
participation  for  the  fiscal  year  in  which 
the  approved  system  will  be 
implemented,  exclusive  of  the  increase 
expected  to  result  from  the  system,  by 
dividing  the  State  agency's  average  food 
expenditures  per  participant  for  the 
closed-out  12-month  period  of  the 
preceding  July  through  June,  adjusted  for 
inflation  anticipated  in  the  fiscal  year  of 
implementation,  into  the  State  agency's 
food  grant  for  the  fiscal  year  of 
implementation:  and 

(ii)  Establish  the  State  agency's     - 
average  administrative  and  program 
services  grant  per  participant  for  the 
fiscal  year  preceding  the  fiscal  year  of 
implementation  and  adjust  this  amount 
to  reflect  the  rate  of  inflation  anticipated 
in  the  fiscal  year  of  implementation. 

(3)  For  State  agencies  implementing 
such  systems  prior  to  October  1, 1987, 
FNS  shall  apply  the  procedure  in 
paragraph  (2)  of  this  section 
retrospectively. 

(4)  The  State  agency  may,  for  each 
month  of  the  fiscal  year,  for  each 
additional  participant  above  the  base 
participation  projected  under  paragraph 
(g](2)(i)  of  this  section,  convert  food 
funds  to  administrative  and  program 
services  funds  at  the  rate  established 
under  paragraph  (g){2)(ii)  of  this  section; 
Provided,  however,  that  the  number  of 
participants  for  whom  funds  are 
converted  for  the  fiscal  year  shall  not 
exceed  the  product  of  the  estimated 
participation  increase  approved  by  FNS 
under  paragraph  (g)(1)  of  this  section 
and  the  number  of  months  of  the  fiscal 
year  during  which  the  approved  food- 
cost-cutting  system  operates. 

(5)  For  each  fiscal  year  following  the 
fiscal  year  of  implementation,  ending 
with  the  fiscal  year  in  which  the  State 
agency's  actual  participation  equals  its 
projected  base  participation  for  the 
following  fiscal  year.  FNS  shall— 

(i)  Project  the  State  agency's 
participation  independent  of  the 
increase  still  to  be  achieved  through  the 
approved  system; 

(ii)  Estimate,  with  input  from  the  State 
agency,  the  participation  increase  which 
remains  to  be  achieved  through  the 
approved  systems;  and 


(iii)  Recompute  the  rate  at  which  the 
State  agency  may  convert  food  funds  to 
administrative  and  program  services 
funds. 

(6)  If  a  State  agency  seeks  authority 
under  this  section  to  convert  food  funds 
to  administrative  and  program  services 
funds  based  on  a  proposed  modification 
to  an  existent  competitive  bidding, 
rebate,  home  delivery,  or  direct 
distribution  system,  FNS  shall  grant 
conversion  authority  if  FNS  determines 
that,  for  the  first  12  months  of 
implementation  of  the  modification,  the 
State  agency  will,  as  a  result  of  the 
modification,  reduce  its  average  food 
package  cost  by  at  least  3  percent  of  the 
average  monthly  food  package  cost 
projected  for  the  State  agency  by  FNS  in 
conjunction  with  the  administrative 
funding  formula  under  paragraph 
(c)(3)(i)  of  this  section. 

(7)  After  the  end  of  the  fiscal  year, 
FNS  shall  determine  the  amount  of  food 
funds  which  the  State  agency  is  entitled 
to  convert  to  administrative  and 
program  services  funds  under  paragraph 
(4)  of  this  section.  In  the  event  that  the 
State  agency  has  converted  more  than 
the  permitted  amount  of  funds,  FNS 
shall  recover  the  State  agency  the 
amount  of  the  excess  conversion. 

(8)  For  purposes  of  establishing  a 
State  agency's  stability  food  grant  and 
stability  administrative  and  program 
services  grant  under  paragraphs  (c)(2){i) 
and  (c)(3)(i)  of  this  section,  respectively, 
amounts  converted  from  food  funds  to 
administrative  and  program  services 
funds  during  the  preceding  fiscal  year 
shall  be  treated  as  though  no  conversion 
had  taken  place. 

Dated:  |une  29. 1988. 
Anna  Kondratas, 

Administrator,  Food  and  Nutrition  Sen-ice. 
(FR  Doc.  88-15089  Filed  7-5-88:  8:45  am| 

enXING  CODE  3410-30-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicet  No.  85-ANE-21:  Amdt  39-5928] 

Airworttiiness  Directives;  Pratt  & 
Whitney  (PW)  JT9D-3A,  -7,  -7  A.  -7  AH, 
-7H,  -7F,  -7  J,  -20,  -59A,  -70A,  -7Q, 
and  -703  TurlMfan  Engines 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 

action:  Final  Rule. 

summary:  This  amendment  amends  an 
existing  airworthiness  directive  (AD)  to 
add  requirements  for  a  radioisotope 
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inspection  for  PW  )T9l>-dA.  -7,  -7A. 
-7PM,  -7H.  -7F.  -71,  and  -20  turfKrfan 
engines.  This  amendment  amends  AO 
86-09-01,  Amendment  39-5286  (51  FR 
12500;  April  11. 1966).  to  require  a 
radioisotope  inspection  of  Uie  low 
pressing  turbine  (LPT)  vane  antirotation 
pins.  This  amendment  is  needed  to 
further  reduce  the  probabiUty  of  LPT 
antirotation  pin  failures  that  can  cause 
uncontained  engine  failures. 
DATES:  Effective  July  6, 1968. 

Compliance  Schedule — As  prescribed 
in  the  body  of  the  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  July  6. 1988. 

AOOREMES:  The  applicable  service 
bulletin  (SB)  may  be  obtained  from  Pratt 
&  Whitney.  Publication  Department, 
P.O.  Box  611,  Middletown,  Connecticut 
06457. 

A  copy  of  the  SB  is  contained  in  Rules 
Docket  Number  85-ANE-21.  in  the 
Office  of  the  Regional  Counsel,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

FOn  FURTHER  INFORMATKMI  CONTACT: 

Chris  Gavriel,  Engine  Certification 
Branch,  ANE-141,  Engine  Certification 
Office,  Aircraft  Certiflcation  Division, 
Federal  Aviation  Administration,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7084. 

SUPPLEMENTARY  information:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  by 
amending  AD  86-09-01,  Amendment  39- 
5268  (51  FR  12509:  April  11. 1986),  to  add 
a  requirement  for  radioisotope 
inspection  of  the  LPT  antirotation  pins 
in  certain  )T9D  turbofan  engines,  was 
published  in  the  Federal  Renter  on  July 
2, 1987,  (52  FR  25026).  AD  86-09-01 
requires:  (1)  Replacement  of  the 
stainless  steel  antirotation  pins  installed 
in  the  LPT  module  of  PW  IT9D-3A, 
-7,  -7A,  -7AH,  -7H,  -7F.  -7),  and  -20 
turbofan  engines  with  nickel  alloy 
antirotation  pins,  and  (2)  incorporation 
of  additional  nickel  alloy  antirotation 
pins  in  the  LPT  module  of  PW  JTgD- 
59A,  -70A,  -7Q,  and  -7Q3  turbofan 
engines. 

Four  uncontained  failures  and  twenty- 
seven  contained  failures  occurred  in  PW 
IT9D-3A,  -7,  -7A,  -7 AH.  -7H,  -7F,  -71. 
and  -20  turbofan  engines;  and  one 
uncontained  failure  and  six  contained 
failures  in  PW  IT9D-59A,  -70A,  -7Q, 
and  -7Q3  turbofan  engines  occurred  as 


a  result  of  LPT  antirotatian  pin  failures 
before  issuance  of  the  AD. 

Since  issuance  of  AD  86-0iM)l,  one 
uncontained  failure  in  a  ]TM>-7J 
turbofan  engine,  two  contained  failures 
in  ITBD-7A  turbofan  engine,  and  one 
contained  failure  in  a  fTOD-TQ  turbofan 
engine  have  occurred  from  failure  of  the 
LFT  antirotation  pins.  The  FAA  has 
determined,  as  noted  in  the  notice  of 
proposed  rulemaking  (NPRM),  that  the 
original  compliance  schedule  for  the  PW 
IT9D-59A,  -70A,  -7Q.  and  -7Q3 
turbofan  engines  provides  an  adequate 
level  of  safety  without  the  radioisotope 
inspection  requirements.  Therefore,  an 
inspection  procedure  has  been 
developed  to  detect  broken  antirotation 
pins  which  further  reduces  the 
probability  of  additional  failures  in  PW 
IT9D-3A,  -7.  -7  A.  -7  AH.  -7H.  -7F,  -7], 
and  -20  turbofan  engines. 

After  issuance  of  the  proposal  to 
amend  the  AD.  an  additional 
uncontained  failure  of  a  IT9D-7I 
turbofan  engine  occurred.  This  failure  is 
still  under  investigation  and  pending  the 
results,  this  AD  may  be  further  amended 
if  deemed  necessary. 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  this  amendment,  and  due 
consideration  has  been  given  to  all 
relevant  data  and  comments  received. 
Five  comments  were  received. 

Three  commenters  requested  that  the 
radioisotope  inspection  schedule  in  PW 
SB  5735  be  adopted  instead.of  the  FAA 
proposed  schedule.  The  SB  schedule 
referred  to  sets  forth  a  less  restrictive 
pin  replacement  schedule  along  with 
repetitive  inspections  as  compared  to 
the  FAA  proposal  for  a  replacement 
schedule  following  a  one  time 
inspection. 

The  FAA  agrees  with  these 
commenters,  with  the  exception  of  the 
initial  inspection  threshold  requirement 
as  discussed  below.  The  FAA  had 
determined  prior  to  issuing  the  proposal 
to  amend  AD  86-09-01,  based  on  the 
data  submitted  at  that  time,  that  the 
compliance  schedule  as  stated  in  PW  SB 
5735  was  not  substantiated  in  its 
entirety.  Since  issuance  of  the  proposal 
to  amend  AD  86-09-01,  additional  data 
was  submitted  to  the  FAA  both  from 
engine  service  experience  and 
development  testing.  Further  analysis  of 
this  data  indicates  that  there  is  now 
adequate  substantiation  to  justify  the 
requirement  for  repetitive  radioisotope 
inspection  and  the  revised  engine 
removal  requirements  contained  in  the 
Accomplishment  Instructions  of  PW  SB 
5735.  The  AD  has  been  revised 
accordingly. 

Four  commenters  stated  that  there  is 
no  provision  in  the  proposed  AD  to 


establish  rchispection  requirements  for 
the  LPT  cases  found  upon  radioisotope 
inspection  to  have  no  pins  broken. 

The  FAA  agrees.  The  proposed  AD 
did  not  specify  repetitive  inspections  for 
LPT  cases  found  to  contain  no  broken 
pins,  since  the  FAA  has  determined  that 
no  further  reinspection  prior  to  pin 
replacement  is  necessary.  It  was  not  the 
FAA's  intent  in  the  NPRM  to  require 
removal  within  2,500  hours,  of  LPT  cases 
containing  no  broken  pins. 

Two  conmienters  proposed  a  longer 
compliance  period  than  500  hours  for  the 
initial  radioisotope  inspection,  which 
they  stated  was  too  restrictive.  One 
commenter  recommended  6  months  and 
the  other  recommended  1,000  hours  or 
250  cycles. 

The  FAA  has  determined  that  an 
extension  to  the  initial  radioisotope 
inspection  requirement  from  500  hours 
to  750  hours  is  still  within  the 
demonstrated  service  experience  and 
the  AD  has  been  revised  accordingly. 
However,  recent  service  experience 
does  not  justify  extending  this 
requirement  to  1,000  hours  or  6  months 
as  recommened. 

On  commenter  requested  that  a  public 
hearing  be  convened  to  discuss  the 
proposal  if  the  PW  SB  5735  repetitive 
inspection  requirements  were  not  to  be 
adopted  in  the  AD. 

The  FAA  has  determined  that  a  public 
hearing  is  not  necessary  due  to  the 
above  stated  changes  to  the  AD. 

The  same  commenter  stated  that  the 
total  cost  to  the  operators  has  been 
underestimated.  The  FAA  agrees.  The 
FAA  has  reevaluated  the  economic 
impact  of  this  rule  with  the  changes 
incorporated.  No  aircraft  down-time 
was  anticipated  because  it  was  assumed 
that  the  one  inspection  required  could 
be  accomphshed  overnight  or  at  a 
convenient  maintenance  check.  The 
total  economic  impact  estimate  of  the 
proposal  reflected  only  that  one 
inspection.  The  man-hour  estimate 
applied  by  the  FAA  in  the  calculation  of 
the  economic  impact  of  this  rule  is  in 
agreement  with  the  estimate  listed  in 
PW  SB  5735.  The  flexibility  now 
provided  by  the  allowance  for  the 
repetitive  inspection  versus  engine 
removal  should  reduce  the  impact  on 
operational  disruptions  from  the  original 
FAA  proposal. 

Since  the  AD  compliance 
requirements  have  been  relaxed, 
relative  to  the  proposed  requirements 
while  maintaining  an  equivalent  level  of 
safety,  no  further  public  notice  is 
deemed  necessary  and  the  proposal  is 
adopted  with  the  above  stated  changes. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
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type  design,  this  AD  amends  AO  66-09- 
01,  Amendment  39-5268  {51  FR  12509; 
April  11, 1086^  to  add  a  requirement  for 
a  radioisotope  inspection  of  the 
antirotation  pins  installed  in  certain  PW 
IT9D-3A.  -7,  -7A,  -7 AH,  -7H.  -7F,  -7], 
and  20  turbofan  engines. 

Conclusion 

Tire  FAA  hm  determined  that  this 
regulation  involves  approximately  900 
engines  at  an  approximate  total  cost  of 
6421.200.  )t  has  also  been  determined 
that  few,  if  any,  small  entities  withm  the 
meaning  of  4r  Regulatory  Flexibility 
Act  wfll  be  affected  since  the  rule 
affects  only  operators  using  Boeing  747 
and  McDonnell  Douglas  DC-lfi-40 
aircraft  in  which  the  IT9D  engines  are 
installed,  none  of  whidi  are  believed  to 
be  small  entities.  T^refere,  I  certify  that 
this  action:  (1)  Is  not  a  "major  Tule" 
under  Executive  Order  12291;  {")  is  not  a 
"sigraficanl  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
Febmary  26, 1979);  and  (3)  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

A  cofiy  of  the  Bnal  evaluation 
prepared  Sor  flus  acticm  «s  contained  in 
tl»  regidatoT)'  docket  A  copy  of  it  may 
be  obteined  by  oontacting  the  person 
identified  under  fte  captiaa  '^•R 

further  JHFaRMATION  OOHTMCT'. 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  tranaportatioai.  Aircraft, 
Aviation  safety,  incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly.,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
AdministratioD  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  S9-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Anthority:  4R  II.S.C.  1354(a).  1421,  and  1423: 
49  U.S.C.  106{r)  (Revised  Pub.  L.  97-449. 
|anuBr>  12. 1983):  and  14  CFK  11.B9. 

S  39.13    [Amended] 

2.  By  ameridixtg  6  39.13.  Amendment 
39-5208  (51  FR  12509;  April  11, 1966), 
Airworthiness  Directive  (AD)  86-09-01. 
The  amended  AD  is  restated  m  its 
entirety  for  clarity  as  follows: 

Pratt  &  WfaitBey:  Applies  to  Pratt  &  Wliitney 
(PW)  rreO-SA.  -7.  -7A.  -^AH.  -7H,  -7F. 
-71.  -20,  -59A.  -70A  -7Q,  and  -7Q3 
series  turbofan  engines. 
Compliance  is  required  as  indicated,  unless 
alreiidy  accomplished.  To  prevent  low 
pressure  turbine  (UT)  case  penetration  that 


can  result  from  turbine  vane  antirotation  pin 
failure,  accomplish  the  following: 

(a)  Radioisotope  inspect,  and  remove  from 
service  or  reinspect  stainless  steel  (AMS 
5735)  antirotation  pins  in  LPT  cases  installed 
in  PW  ITBD-3A,  -7.  -7 A.  -7 AH.  -7H,  -7F,  -7J, 
and— 2D  turbofan  engines  as  follows: 

(1)  Radioisotope  aispect  for  broken  LFT 
stages  three,  four,  five,  and  six  turbine  vane 
antirotation  pins  in  accordance  with  the 
Accompliahment  Instructions  contained  in 
PW  Service  Bulletin  (SB)  5735.  dated 
February  20. 1987,  within  the  next  7S0  hours 
time  in  service  (TIS)  after  die  effective  date 
of  this  AD  or  within  4JB00  hours  IIS  since  the 
last  LPT  module  shop  visit  whichevBr  occurs 
later. 

(2)  Remove  from  servioe,  prior  to  furli»er 
flight  engines  wift  IPT  cases  found  to 
contain  noee  Ihoo  IB  pins  broken  in  any 
stage,  or  with  any  number  of  broken  pins 
which  results  in  a  circumferential  gap 
between  any  two  vanes  that  exceeds  0300 
inch  as  measured  on  The  fifan  and  r^lace  the 
pins  in  accordance  with  paragraph  (b)  tielow. 

(3)  Reinspect  •ftiereafter  «nd  remove  from 
service  in  acoordanoe  with  the  requirements 
of  Tabic  1  in  PW  SB  S735,  dated  February  20, 
1987.  LPT  cases  found  to  hnve  no  hroken  pins 
do  not  require  reinspection  prior  to  pin 
replacement  in  accsrdance  with  paragraph 
(b)  below. 

(b)  Remove  from  service  the  entire  set  of 
stainless  steel  (AMS  5735)  antirotation  pins 
in  LPT  cases  installed  in  PW  IT9D-3A,  -7.  - 
7 A  -7 AH,  -7H,  -7F,  -7J,  and  -20  turbofan 
engines,  and  replace  wrtfa  nickel  alloy  (AMS 
5660/5661)  pins  in  accordanoe  with  the 
Aoaanq)liiilnnent  Jnstructions  contained  in 
PW  SB  5292.  ReviBion  3,  dsted  }une  24,  IflBS, 
when  removed  from  service  as  required  bj/ 
paragraph  (a)  above;  or  at  the  next  LPT 
module  shop  visit  after  May  13. 1986:  or  by 
December  31. 1989,  whichever  occurs  first. 

(c)  Incorporate  additional  liT  antirotation 
pins  in  the  fourth,  fifth,  and  sixth  stage  stafor 
locations  on  PW  fTBD-SSA,  -70A,  -7Q.  and  - 
7Q3  turbofan  engines  at  the  next  LPT  module 
shop  visit  after  May  13. 1986.  or  by  Decenil>er 
31, 1969.  lA^chever  occurs  first,  in 
accordance  writL  the  Accomplishment 
Instructions  contained  in  PW  SB  5507. 
Revision  3.  dataa  December  5. 1984. 

Notes: 

(1)  Compliance  with  this  AD  requiree  that 
the  entire  set  of  the  antirotation  pins  must  be 
replaced,  since  it  has  been  determined  that 
partial  incorporation  of  pins  ic  accordance 
with  PW  SB  5292.  Revision  3,  dated  June  24, 
1985.  or  earlier  revisions  of  the  SB.  may  not 
preclude  failure  of  the  pins.  LPT  modules 
incorporating  partial  setb  of  pins  in 
accordance  with  the  requirements  of  PW  SB 
5292,  Revision  3.  dated  June  24. 1985.  or 
earlier  rei'isions  of  the  SB  are  subject  to  the 
requirements  of  tliis  AD 

(2)  For  the  purpose  of  this  AD.  an  LP! 
module  shop  visit  occurs  when  the  LPT  rotor 
is  removed  from  the  case  and  vane  assembly. 

(3)  Incorporation  of  the  requirements  of  the 
FAA  approved  revisions  of  the  PW  SB's 
listed  below  constitutes  an  equivalent  means 
of  coia\i\Mmx  «vith  the  respective  paragraphs 
of  this  AD  that  reference  these  SB's: 

1.  PW  SB  6292.  Revision  4.  dated  April  6. 
1987. 4ar  Revision  S,  dated  October  26, 1967. 


2.  PW  SB  5735.  Revision  1,  dated  )une  12. 
1987,  ar  Revision  2,  dated  March  7, 1988. 

a.  PW  SB  5507.  Revision  4.  dated  June  16, 
1987. 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

\e]  Upon  request,  an  equivalent  means  of 
compliance  may  be  approved  (>>'  the 
Manager.  Engine  Certification  Office,  Aircraft 
Certification  Division,  New  England  Region. 
Federal  Aviation  Administration.  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803. 

(f)  Upon  sutnnission  of  substantiating  data 
by  an  owner  or  operator  throuf^  an  FAA 
maintenance  inspector,  the  Manager,  Engine 
Certification  Office.  New  England  Region, 
may  adjust  the  compliance  times  specified  in 
this  AD. 

PW  SB  5735.  dated  February'  20. 1987. 
identiHed  and  described  in  this 
document,  is  incorporated  herein  and 
made  in  part  hereof  pursuant  to  5  U.S.C. 
552(a)(1).  AH  persons  affected  by  this 
directive  who  have  not  already  received 
these  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Pratt 
&  Whitney,  Publication  Department 
P.O.  Box  611,  Middletown.  Connecticut 
06457. 

This  document  also  may  be  examined 
at  the  OSice  of  the  Region^  Counsel. 
Federal  Aviation  Administration.  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01603,  Room  311.  Rules 
Docket  Number  85-ANE-21,  bet%veen 
the  hours  of  8:00  a.m.  and  4:30  p.nu 
Monday  through  Friday,  except  Federal 
holidays. 

This  amendment  becomes  effective  on 
July  6, 1988. 

This  amendment  amends  Amendment 
39-5268,  (51  PR  12509:  April  11, 1986). 
AD  86-09-01. 

Issued  in  Biirhngton.  Massachusetts,  on 
May  11. 19ea 
Lawienoe  C  Sullivan. 

Acting  Director,  .Ven  England  Region. 
(FR  Doc.  88-15059  Filed  7-5-88.  8:45  am) 

BtLUNQ  CODE  4910-tS.« 


14  CFR  Part  39 

(Docket  No.  B6-AME-39:  Amdt  3»-59S2l 

Airworthiness  Directives;  TEXTRON 
Lycoming  (Formerly  Avco  Lycoming 
TEXTRON)  LTS101  Series  Turt>ostiaft 
Engines 

AGENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUHMASIV:  Iliis  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
which  requires  inspections  and 
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maintenance  actions  to  ensure  the 
satisfactory  condition  of  the  engine 
lubrication  system  and  the  integrity  of 
the  Number  3  bearing  in  the  rear  bearing 
support  housing  (RBSH)  and  the  Number 
4  bearing  in  the  engine  gearbox.  This  AO 
supersedes  Amendment  3»-5787  (52  FR 
48187;  December  21. 1987),  AD  87-26-10, 
effective  December  23, 1987,  by 
requiring  inspections  and  maintenance 
actions  which  are  less  restrictive  than 
those  of  AD  87-26-10,  while  ensuring  the 
satisfactory  condition  of  the  engine 
lubrication  system  and  the  integrity  of 
the  Number  3  and  Number  4  bearings. 
This  AD  also  provides  an  alternate 
procedure  for  cleaning  the  RBSH  and  oil 
feed  ring.  This  AD  is  needed  to  prevent 
an  uncontained  failure  of  the  power 
turbine  (FT)  disk  which  could  result 
from  failure  of  the  Number  3  or  Number 
4  bearing. 

DATES:  £y7ec//Ve— July  6. 1988. 

Compliance  Schedule — As  prescribed 
in  the  body  of  the  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  July  6, 1988. 
ADDRESSES:  The  applicable  service 
documents  may  be  obtained  from 
TEXTRON  Lycoming,  Williamsport 
Division.  LTlOl  Product  Support.  652 
Oliver  Street,  Williamsport, 
Pennsylvania  17701. 

A  copy  of  the  service  documents  is 
contained  in  Rules  Docket  Number  8&- 
ANE-39,  in  the  Office  of  the  Regional 
Counsel,  Federal  Aviation 
Administration.  New  England  Region.  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803.  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robbin  Goulet,  Engine  Certification 
Branch.  ANE-141,  Engine  Certification 
Office,  Aircraft  Certification  Division, 
Federal  Aviation  Administration,  New 
England  Region.  12  New  England 
Executive  Park.  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7089. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include 
an  AD  that  would  supersede  AD  87-26- 
10  was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  February  22, 1988,  (53  FR 
5189). 

The  proposal  was  prompted  by  a 
determination  that  a  significant  number 
of  engines  have  unnecessarily  been 
disassembled  and  that  an  acceptable 
procedure  following  illumination  of  the 
RBSH  or  the  airframe  mounted  full  flow 
scavenge  debris  monitor  chip  light  is 


now  available  to  determine  when  a 
dissembly  is  required. 

This  AD  supersedes  Amendment  39- 
5787  (52  FR  48187;  December  21. 1987). 
AD  87-26-10.  which  requires  inspections 
and  maintenance  actions  to  ensure  the 
satisfactory  condition  of  the  engine 
lubrication  system  and  the  integrity  of 
the  Number  3  and  Nimiber  4  bearings. 

The  provisions  of  this  final  rule  Mi 
are  identical  to  those  of  the  NPRM 
except  that  the  requirements  following 
illumination  of  the  full  flow  or  the  RBSH 
scavenge  debris  monitors  have  been 
relaxed  in  the  following  areas:  (1) 
Maintenance  action  following  a  chip 
light  event  classified  as  minor  fuzz  or 
light  fuzz;  (2)  restarting  the  chip  light 
event  count  to  zero  under  certain 
conditions;  (3)  maximum  operating  time 
for  return  to  service  following  a  chip 
light  event:  and  (4)  clarification  of  the 
required  maintenance  action  following 
loss  of  the  laboratory  sample. 

There  have  been  two  uncontained  FT 
disk  failures  on  LTSlOl-750  series 
engines  which  resulted  from  failure  of 
the  Number  3  hearing.  In  one  case, 
failure  was  attributed  to  progressive 
deterioration  of  the  bearing,  and  in  the 
second  case,  failure  was  attributed  to 
insufficient  lubrication.  The  LTSlOl-750 
series  engine  Number  3  bearing 
assembly  and  lubrication  system  type 
design  are  similar  to  those  in  all  LTSlOl 
series  engines.  There  have  been  several 
additional  cases  of  Number  3  bearing 
failures  due  to  similar  failure  modes  in 
which  the  PT  disk  was  retained. 

In  addition,  there  have  been  two 
uncontained  PT  disk  failures  on  LTSlOl- 
650  series  engines  which  resulted  from 
failure  of  the  Number  4  bearing.  The 
investigations  aimed  at  identifying  the 
cause  of  the  Number  4  bearing  failures 
are  continuing.  The  LTSl01-e05  series 
engine  Number  4  bearing  and  power 
pinion  gear  assembly  type  design  is 
similar  to  that  in  all  LTSlOl  series 
engines.  There  have  been  several 
additional  Number  4  bearing  failures  in 
which  the  PT  disk  was  retained. 

Two  of  the  four  uncontained  disk 
failures  were  each  preceded  by  several 
debris  monitor  cockpit  indication  light 
illuminations  due  to  metal 
contamination.  In  one  of  the  four  cases, 
the  light  was  not  illuminated  due  to  a 
break  in  the  indication  light  system 
wiring.  In  another  case,  the  light  was  not 
illuminated  due  to  an  excessive  buildup 
of  carbon  on  the  debris  monitor.  The 
Number  4  bearing  failure  can  result  in 
loss  of.  or  erratic  PT  speed  (Np) 
indication,  in  addition  to  the  debris 
monitor  indication  light  illumination. 
The  Np  signal  was  lost  prior  to  both 
uncontained  failures  attributed  to 
Number  4  bearing  failures.  In  all  four 


cases,  fragments  from  the  failed  disks 
damaged  the  other  engine,  resulting  in 
loss  of  power.  In  three  of  the  four  cases, 
fragments  severed  the  tail  rotor  drive 
shaft  resulting  in  loss  of  tail  rotor 
control. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  this  AD  supersedes  AD  87- 
26-10.  Amendment  39-5787  (52  FR  48187; 
December  21. 1987).  and  requires:  (1) 
Maintenance  action  upon  illumination  of 
the  debris  monitor  cockpit  indication 
light  that  is  wired  to  the  RBSH  scavenge 
debris  monitor  and/or  the  airframe 
mounted  full  flow  scavenge  debris 
monitor.  (2)  a  functional  check  of  the  full 
flow,  and  RBSH  if  so  configured, 
scavenge  debris  monitor  indication  light 
system(s)  each  day  of  operation;  (3)  a 
one-time  oil  pump  pressure  output 
check;  (4)  repetitive  oil  acidity  checks 
under  certain  conditions;  (5)  a  one-time 
inspection  of  the  front  face  of  the 
Number  4  bearing  cage  for  cracking  or 
metal  release;  (6)  a  50-hour  repetitive 
visual  inspection  of  the  RBSH  scavenge 
debris  monitor,  if  so  configured, 
otherwise  an  inspection  of  the  full  fiow 
scavenge  debris  monitor  for  metal 
contamination;  and  (7)  maintenance 
action  following  engine  assembly  under 
certain  conditions  such  as  a  change  in 
engine  oil  type,  downward  adjustment 
of  the  oil  pump  output  pressure,  and /or 
exceedance  of  the  appropriate  engine 
maintenance  manual  limit  for  the 
clogging  inspection  of  the  Number  2  and 
Number  3  bearing  oil  jets. 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  this  amendment,  and  due 
consideration  has  been  given  to  all 
relevant  data  and  comments  received. 
Several  comments  were  received 
concerning  the  proposed  rule. 

In  addition,  several  comments  were 
received  regarding  Final  Rule,  Request 
for  Comments,  AD  87-26-10,  effective 
December  23, 1987,  which  this 
amendment  supersedes.  Those 
comments  are  relevant  to  the  proposed 
requirements  in  the  NPRM.  Due  to  the 
short  period  between  the  effectivity  of 
AD  87-26-10  and  issuance  of  the  NPRM, 
comments  received  concerning  AD  87- 
26-10,  have  also  been  considered  herein. 

This  amendment  incorporates  changes 
from  those  proposed  based  on 
consideration  of  those  comments.  The 
changes  have  also  been  incorporated  in 
Revision  1  of  TEXTRON  Lycoming 
Service  Bulletin  (SB)  Number  LT 101-77- 
30-0104,  dated  March  18, 1986. 

Discussion  of  The  ComnMots 

Two  conunenters  requested  that  the 
daily  requirement  to  check  the 


continuity  of  the  debris  monitors  be 
relaxed.  The  FAA  disagrees.  The  FAA 
has  evaluated  the  data  submitted  and 
has  determined  that  there  is  insufficient 
data  available  at  this  time  to 
substantiate  relaxing  this  requirement. 

One  commenter  stated  that  in  cases 
where  the  particulates  are  classified  as 
fuzz  and  the  category  is  rated  as  minor 
or  light,  that  material  identification  and 
verification  of  type  may  in  some  cases 
be  impossible  due  to  the  difficulty 
encountered  in  collecting  the  fuzz  The 
commenter  also  stated  that  fuzz 
probably  would  not  be  the  type  of 
particulate  liberated  from  a  failing 
bearing.  The  commenter  requested  that 
material  identification  and  verification 
of  type  not  be  required  for  fuzz 
particulates  because  of  their  relative 
insignificance. 

The  FAA  has  determined,  based  on 
bearing  failure  data,  that  particulates 
other  than  fuzz  will  be  detected, 
presuming  the  detection  system  is 
properly  operating,  and  the  frequency  of 
detection  will  increase  prior  to  a  bearing 
failure.  The  FAA  agrees  that  the 
requirement  for  material  identification 
of  fuzz  when  rated  in  the  minor  or  light 
category  is  therefore  not  required.  The 
SB,  which  the  AD  incorporates,  has 
been  reN-ised  accordingly. 

One  commenter  requested  to  extend 
the  maximum  allowance  for  return  to 
service  following  a  chip  light 
illumination  from  25  hours  to  50  hours. 
This  request  was  primarily  to  prevent 
aircraft  being  grounded,  especially  those 
that  are  operated  frequently  in  distant 
locations. 

The  FAA  agrees  in  part.  The  FAA  has 
determined  &om  recent  data,  that  safety 
of  fiight  will  not  be  compromised  by 
extending  the  25  hours  to  50  hours  for 
only  those  chip  light  events  determined 
to  be  Type  1  (other  than  fuzz)  in  the 
minor  category.  The  requirement  to 
cease  engine  operation  if  a  chip  light 
illumination  occurs  during  the  time 
allowance  (50  hours),  until  the  materials 
laboratory  results  from  the  previous  chip 
light  illumination  are  made  available, 
still  remains.  The  SB,  which  the  AD 
incorporates,  has  been  revised 
accordingly. 

One  commenter  questioned  when  the 
chip  light  event  count  may  be  returned 
to  zero  for  the  counting  purposes  of 
certain  category  and  type  of  chip  Hght 
events.  The  commenter  suggested  that 
the  event  count  could  be  returned  to 
zero  providing  no  chip  light  event 
occurred  during  25  hours  subsequent  to 
the  event. 

The  FAA  disagrees.  The  FAA  has 
determined,  based  on  analysis,  that  25 
hours  would  not  provide  an  adequate 
margin  of  safety,  but  that  100  hours 


would  be  satisfactory  only  for  those 
chip  Hght  events  determined  to  be  Type 
1  (other  than  fuzz)  in  the  minor  category 
or  fuzz  in  the  light  category.  Cases 
where  the  event  is  determined  to  be 
Type  2,  minor,  the  previous  chip  light 
event  of  the  same  type/category  shall 
always  be  counted  unless  the  engine  or 
module  where  the  particulates 
previously  came  from  is  disassembled 
subsequent  to  the  previous  chip  light 
event  and  the  hardware  was  inspected 
and  the  source  of  metal  corrected.  The 
SB,  which  the  AD  incorporates,  has 
been  revised  to  establish  a  100  hour 
interval  prior  to  returning  the  chip  light 
event  to  zero. 

One  commenter  questioned  what 
action  would  be  required  if  the 
laboratory  sample  is  lost.  The  FAA  has 
determined  that  under  this 
circumstance,  the  engine  must  be 
removed  prior  to  further  flight  and  the 
source  of  debris  must  be  corrected.  The 
SB,  which  the  AD  incorporates,  has 
therefore  been  revised  accordingly. 

One  commenter  recommended  that 
the  FAA  consider  requiring  a 
Spectrographic  Oil  Analysis  Program 
(SOAP)  as  an  effective  means  to  detect 
wear  of  the  Number  4  bearing. 

The  FAA  has  determined  that  the 
requirements  set  forth  in  this  AD  ensure 
the  integrity  of  the  Number  3  and 
Number  4  bearing^  and  that  mandating 
a  SOAP  analysis,  although  it  may  be  an 
effective  means  to  detect  wear  of  the 
bearings,  is  not  necessary. 

One  conmienter  recommended  that  a 
radial  deflection  runout  check  of  the 
power  pinion  gear  be  required  upon 
reassembly  every  time  certain  hardware 
is  assembled  to  prevent  excessive 
power  pinion  gear  runout  and  thus  wear 
of  the  Number  4  bearing.  The  LTSlOl 
series  engine  maintenance  manuals 
require  this  inspection  only  when 
certain  hardware  is  replaced,  not  when 
the  same  hardware  is  reinstalled.  The 
same  commenter  recommended  that  a 
dimensional  inspection  be  required  of 
the  Number  4  bearing  for  diametrical 
wear  each  time  the  gearbox  is 
disassembled. 

The  FAA  has  determined  that  these 
inspections  are  advisable  but  that 
mandating  them  by  incorporation  in  this 
amendment  is  not  necessary  because  an 
adequate  level  of  safety  is  already 
ensured  herein.  TEXTRON  Lycoming 
agrees  that  these  maintenance  actions 
are  advisable  and  will  incorporate  them 
in  all  LTSlOl  series  engine  maintenance 
manuals  in  the  near  future. 

This  amendment  is  considered 
relaxatory.  The  immediate  adoption  of 
this  regulation  is  necessary  to  prevent 
an  undue  burden  on  operators,  and 


therefore,  good  cause  exists  for  making 
it  effective  in  less  than  30  days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  oi  the  Federalism 
Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  relaxatory  and  is  not 
considered  to  be  major  under  Executive 
Order  12291.  Therefore.  I  certify  that  this 
action:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979):  (3)  does  not  warrant 
preparation  of  a  regulator}'  exaluation 
as  the  anticipated  impact  is  so  minimal: 
and  (4)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CHt  Part  39 

Engines,  Air  transportation.  Aircraft. 
Aviation  safety.  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  ameiais  Part  39  of 
the  Federal  Aviation  RegubititsnR  (FAR) 
as  follows: 

PART  39— lAMENOED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  142L  and  ]423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  1 1 .89 

§39.13    [Amended] 

2.  By  adding  to  §  3913  the  following 
new  airworthiness  directive  (AD)  which 
supersedes  AD  87-26-10.  Amendment 
39-5787  (52  FR  48187:  December  21. 
1987),  as  follows: 

TEXTRON  LYCOMING  {fonneriy  Avco 
LycomiRg  TEXTRON):  Applies  to 
TEXTRON  Lycomiiig  LTSlOl  series 
turboshaft  engines. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  an  uncontained  failure  of  the 
power  turbine  (PT)  disk,  which  could  result 
from  failure  of  the  Number  3  or  Number  4 
bearings,  accomplish  the  following: 
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(d)  Visually  inspect  all  chip  detectors,  rate 
the  amount  and  type  of  debris,  and  determine 
the  category  and  type  of  chip  light  event, 
prior  to  further  flight,  in  accordance  with 
TEXTRON  Lycoming  Service  Bulletin  (SB)  LT 
101-77-30-0104.  Revision  1.  dated  March  18, 
1988,  and  accomplish  the  requirements  of  the 
Accomplishment  Instructions,  paragraph  U.  E. 
and  II.  F.  of  the  SB,  whenever  the  debris 
monitor  cockpit  indicator  light  that  is  wired 
to  the  rear  bearing  support  housing  (RBSH) 
and/or  the  airframe  mounted  full  flow 
scavenge  debris  monitor  is  illuminated. 

(b)  Check,  each  day  of  operation,  the 
continuity  of  the  RBStI  scavenge  debris 
monitor,  if  so  configured,  and  the  full  flow 
scavenge  debris  monitor  cockpit  indication 
light  systemfs)  by  removing  the  monitorfs), 
shorting  the  magnetic  contacts,  and  ensuring 
that  the  cockpit  indication  light(s) 
illuminates.  If  the  light  does  not  illuminate, 
correct  the  condition  prior  to  further  flight. 

Notes: 

(1)  Refer  to  the  appropriate  aircraft 
maintenance  manual  for  corrective  action. 

(2)  FAA  approved  RBSH  and  full  flow 
scavenge  debris  monitor  indication  light 
systems  which  permit  the  continuity  to  be 
checked  from  the  aircraft  cockpit,  coupled 
with  other  appropriate  checks,  may  be 
approved  as  an  equivalent  means  of 
cc.T.pliance  to  this  paragraph  by  the  Manager, 
Engine  Certificalion  Office,  Federal  Aviation 
Administration.  New  England  Region. 

(c)  Check  the  engine  oil  pump  output 
pressure  as  follows  within  SO  hours  in  service 
after  receipt  of  priority  letter  AD  87-10-10, 
issued  May  15. 1SB7.  or  priority  letter  AD  86- 
22-00,  issued  October  30, 1986,  otherwise 
within  50  hours  in  service  after  December  23, 
1987,  and  immediately  following  an  oil  pump 
change  and  whenever  oil  pressure  adjustment 
is  required.  If  an  engine  oil  pump  output 
pressure  check  has  been  accomplished  in 
accordance  with  the  requirements  of  priority 
letter  AD  87-10-10  Rl.  issued  lune  16. 1987,  or 
priority  letter  AD  86-22-06,  and 
documentation  does  not  exist  verifying  that 
the  pump  output  pressure  was  set  at  a  value 
within  the  revised  range  given  in  the  table  of 
paragraph  (c](3J  below,  accomplish  this 
check,  as  set  forth  below,  within  50  hours  in 
service  after  December  23, 1987. 

(c)(1)  Install  a  tee  fitting  in  the  line 
connecting  the  oil  pressure  transmitter  to  the 
engine  oil  pump,  and  install  a  direct  reading 
wet  pressure  gauge  (any  gauge  ranging  from 
0-125  up  to  200  psig.  calibrated  to  '2.0 
percent  at  100  psig)  and  an  orifice  of  0.025 
inches  in  the  line  between  the  tee  fitting  and 
the  wet  pressure  gauge. 

Caution:  Ensure  that  the  orifice  it  installed 
in  the  line  between  the  tee  fitting  and  the  wet 
pressure  gauge  and  not  in  the  oil  pressure 
supply  line  to  the  engine. 

|c)(2]  Start  the  engine  and  warm  the  oil  to 
15U  degrees  Fahrenheit  minimum.  Increase 
the  gas  producer  speed  (Ng)  to  95  percent. 
Stabilize  at  this  Ng  for  at  least  one  minute. 

(c)(3)  Adjust  the  engine  oil  pressure,  in 
dccordance  with  the  table  given  below,  by 
removing  the  lockwire  from  the  slotted  oil 
pressure  adjustment  slug  on  the  right  side  of 
the  oil  pump  and  filter  housing  assembly,  and 
turning  the  slug  clockwise  to  increase 
pressure  or  counterclockwise  to  decrease 


pressure  (one  turn  equals  approximately  15 
psig).  If.  prior  to  the  above  adjustment,  the 
engine  oil  pump  pressure  indicated  70  psig  or 
less  for  the  LTSlOl-750  series  engines,  or  58 
psig  or  less  for  the  LTSlOl-eoo  and  -650 
series  engines,  prior  to  further  flight, 
disassemble  the  RBSH  assembly  and  inspect 
the  Number  2  and  Number  3  bearings  and 
associated  components. 


Engine  model 


LTS101 -600A-2/-650B-1 /-650B- 
1  A/-e50C-2/-650C-3/-«50C-3A/- 
750B-1/-750C-1 

LTSl01-<00A-3/-750e-2 


Specified 
range 


eO-100 

eo-100 


Note:  Refer  to  the  appropriate  engine 
maintenance  manual  instructions. 

(c)(4]  Verify  that  the  aircraft  oil  pressure 
indicator  indicates  in  the  green  arc  when  the 
oil  pump  is  properly  adjusted.  If,  upon 
completion  of  the  check,  the  aircraft  pressure 
guage  does  not  indicate  in  the  green  arc,  the 
aircraft  indicating  system  must  be  checked 
and  corrected. 

Note:  Refer  to  the  appropriate  aircraft 
maintenance  manual  instructions. 

(c)(5)  Remove  the  wet  guage,  orifice,  and 
tee  fitting,  and  reconnect  the  oil  pressure 
transmitter. 

(c)(6)  Ensure  that  the  slotted  oil  pressure 
adjustment  slug  is  lockwired  after  proper 
adjustment. 

Note:  Accomplishment  of  the  oil  pump 
output  pressure  check  at  new  production 
engine  acceptance  testing  or  at  installation  of 
new  production  engines  by  the  engine  or 
aircraft  manufacturer,  respectively,  is 
considered  an  equivalent  means  of 
compliance  with  the  requirement  of  the 
above  paragraph  for  the  initial  check  within 
50  hours  in  service. 

(d)  Conduct  an  oil  acidity  check  in 
accordance  with  the  procedure  given  in  the 
appropriate  engine  maintenance  manual, 
Chapter  71-00-00,  as  follows: 

(d)(1)  Check  the  oil  acidity  within  25  hour* 
in  service  after  receipt  of  priority  letter  AD 
87-10-10  or  priority  letter  AD  86-22-08. 
otherwise  within  25  hours  in  service  after 
December  23. 1987.  or  within  50  hours  in 
service  since  the  last  oil  change,  whichever 
occurs  later,  and  repeat  at  intervals  not  to 
exceed  25  hours  in  service  until  the  oil  pump 
filter  and  engine  oil  are  changed. 

(d)(2)  Thereafter,  perform  an  initial  oil 
acidity  check  within  50  hours  in  service  after 
the  oil  pump  filter  and  engine  oil  are  changed, 
and  repeat  at  intervals  not  to  exceed  25  hours 
in  service  until  the  oil  pump  filter  and  engine 
oil  are  changed. 

(d)(3)  If  the  oil  acidity  check  limit,  as 
specified  in  the  appropriate  engine 
maintenance  manual.  Chapter  71-00-00.  Is 
exceeded,  prior  to  further  flight,  flush  the 
engine  lubrication  system  (including 
airframe-supplied  oil  cooler,  tank,  lines,  etc.) 
and  change  the  oil  pump  filter  and  engine  oil. 

Notes: 

(1)  Refer  to  the  appropriate  engine 
maintenance  manual  instructions. 


(2)  Information  regarding  the  availability  of 
approved  acidity  test  kits  may  be  obtained  by 
contacting  TEXTRON  Lycoming,  LTlOl 
Product  Support. 

(e)  Visually  inspect  the  Number  4  power 
pinion  gear  roller  bearing  for  cage  cracks  or 
metal  release  within  25  hours  in  service  after 
receipt  of  priority  letter  AD  87-12-11,  issued 
June  16. 1987.  otherwise  within  25  hours  in 
service  after  December  23, 1987,  by  removing 
the  Np  indicator  cover  from  the  front  of  the 
gearbox. 

(e)(1)  If  the  cage  is  cracked  or  any  metal  ia 
evident  in  the  bearing  area,  prior  to  further 
flight,  disassemble  the  gearbox  to  correct  the 
condition. 

(e)(2)  If  no  cracking  or  metal  release  is 
noted,  reinstall  the  Np  indicator  cover. 

Note*: 

(1)  Removal  and  installation  of  the  Np 
indicator  cover  should  be  accomplished  in 
accordance  with  the  appropriate  engine 
maintenance  manual  and  Avco  Lycoming 
TEXTRON  Maintenance  Alert  Notice,  MA- 
LTS-101-72-00-0015.  Revision  1.  dated 
September  5. 1986. 

(2)  Inspection  of  the  Number  4  bearing  at 
new  production  engine  assembly  by  the 
engine  manufacturer  is  considered  an 
equivalent  means  of  compliance  with  the 
above  requirement  for  engines  with  no  time 
in  service  upon  receipt  of  priority  letter  AD 
87-12-11,  otherwise  as  of  December  23, 1987.  . 

(f)  Visually  inspect  the  RBSH  scavenge 
debris  monitor,  if  so  configured,  otherwise 
inspect  the  full  flow  scavenge  debris  monitor, 
within  50  hours  in  service  after  December  23, 
1987,  and  thereafter,  at  intervals  not  to 
exceed  SO  hours  in  service  since  last 
inspection,  for  metal  contamination.  If  metal 
debris  of  sufficient  quantity  to  illuminate  the 
debris  monitor  cockpit  indication  light  is 
evident  on  the  respective  debris  monitor, 
prior  to  further  flight,  accomplish  the 
requirements  of  paragraph  (a)  above 
pertaining  to  debris  monitor  light 
illumination. 

Note:  Individual  chips,  flakes,  slivers, 
granules,  splinters,  or  fuzz  accumulation  of    ' 
sufficient  dimension  to  bridge  the  magnetic 
contacts  and  illuminate  the  debris  monitor 
cockpit  indication  light,  though  it  has  not 
done  so  prior  to  this  repetitive  inspection,  are 
also  cause  for  rejection.  Metal  of  insufficient 
quantity  to  illuminate  the  debris  monitor 
cockpit  indication  light  is  acceptable  and 
may  be  cleaned  from  the  debris  monitor  upon 
completion  of  this  repetitive  inspection. 

(g)  Following  assembly  of  an  engine  in 
which  the  PT  module  was  built-up  with  a 
used  RBSH  and/or  a  used  oil  feed  ring, 
conduct  a  post-build  engine  run-up  and 
inspect  the  RBSH  assembly  In  accordance 
with  step  1.7  of  Avco  Lycoming  TEXTRON 
Commercial  Service  Letter  (CSL)  047,  dated 
October  10, 1986,  prior  to  return  to  service.  If 
a  clogging  inspection  value  of  2.5  psig  is 
exceeded,  clean  and  inspect  the  RBSH  and 
oil  feed  ring  in  accordance  with  steps  1.1 
through  1.7  of  Avco  Lycoming  TEXTRON  CSL 
047,  dated  October  10, 1966,  or  in  accordance 
with  SB  LT  101-72-40-0103.  dated  January  15. 
1968. 


Note: 

(1)  Compliance  with  the  requirements  of 
TEXTRON  Lycoming  SB  LT  101-72-40-0103. 
dated  |anuaty  15. 1968,  is  considered  an 
equivalent  means  of  compliance  to  the  post- 
build  engine  run-up  and  inspection 
requirements  of  this  paragraph. 

(2)  Accomplishment  of  a  clogging 
inspection  of  the  Number  2  and  Number  3 
bearing  oil  jets,  prior  to  RBSH  disassembly, 
may  be  advantageous  under  certain 
conditions.  Refer  to  the  appropriate  engine 
maintenance  manual  instructions. 

(h)  If  the  type  of  oil  is  changed,  conduct  a 
clogging  inspection  of  the  Number  2  and 
Number  3  bearing  oil  jets  in  accordance  with 
the  procedure  given  in  the  appropriate  engine 
maintenance  manual.  Chapter  79-30-00  for 
LTS101-600A-2/-600A-3/-750A-1  engines 
and  Chapter  72-00-00  for  the  remaining 
LTSlOl  engine  models,  not  less  than  5  hours 
and  not  to  exceed  10  hours  in  service  after 
the  oil  change.  If  the  clogging  inspection  limit 
of  5.0  psig  is  exceeded,  accomplish  paragraph 
(j)  below. 

(i)  If  at  any  time,  excluding  initial  engine  oil 
pump  installation,  the  pump  output  pressure 
is  or  was  adjusted  downward,  prior  to  further 
flight,  conduct  a  clogging  inspection  of  the 
Number  2  and  Number  3  bearing  oil  jets  in 
accordance  with  the  procedure  given  in  the 
appropriate  engine  maintenance  manual. 
Chapter  79-30-00  for  LTSl01-600A-2/-e00A- 
3/-750A-1  engines  and  Chapter  72-00-00  for 
the  remaining  LTSlOl  engine  models.  If  the 
clogging  inspection  limit  of  5.0  psig  is 
exceeded,  accomplish  paragraph  (j)  below. 

(j)  If  the  limit  for  the  clogging  inspection  of 
the  Number  2  and  Number  3  bearing  oil  jets 
of  5.0  psig  is  exceeded  during 
accomplishment  of  paragraph  (h)  or  (i)  above, 
or  during  accomplishment  of  the  applicable 
TEXTRON  Lycoming  engine  maintenance 
manual  periodic  clogging  inspection 
requirement,  prior  to  further  flight 
accomplish  the  following: 

(j)(l)  Disassemble  the  RBSH  assembly  to 
correct  the  cause  of  clogging,  and  inspect  the 
Number  2  and  Number  3  bearings  and 
associated  components. 

Note:  Refer  to  the  appropriate  engine 
maintenance  manual  instructions. 

(j)(2)  Clean  and  inspect  the  RBSH  and  oil 
feed  ring  in  accordance  with  Avco  Lycoming 
TEXTRON  CSL  047,  dated  October  10. 1986. 
or  in  accordance  with  the  requirements  of 
TEXTRON  Lycoming  SB  LT  101-72-40-0103. 
dated  January  15, 1988. 

Note:  Any  time  the  clogging  inspection 
results  of  the  Number  2  and  Number  3 
bearing  oil  jets  are  recorded  to  document 
compliance  with  paragraph  (g),  (h),  (i),  or  (j) 
of  this  AD,  it  is  recommended  that  the  actual 
guage  Number  2  value  be  recorded  in  the 
engine  logbook. 

(k)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(1)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Fjigine 
Certification  Office.  Federal  Aviation 
Administration.  New  England  Region,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 

(m)  Upon  submission  of  substantiating  data 


by  an  owner  or  operator,  through  an  FAA 
Airworthiness  Inspector,  the  Manager,  Engine 
Certification  Office,  New  England  Region, 
may  adjust  the  compliance  schedule  specified 
in  this  AD. 

TEXTRON  Lycoming  SB  LT  101-77- 
30-0104,  Revision  1,  dated  March  18. 
1988,  TEXTRON  Lycoming  SB  LT  101- 
72-40-0103.  dated  January  15. 1988.  and 
Avco  Lycoming  TEXTRON  CSL  047. 
dated  October  10, 1986.  identified  and 
described  in  this  doctunent  are 
incorporated  herein  and  made  a  part 
hereof,  pursuant  to  5  U.S.C.  552(a)(l].  All 
persons  a^ected  by  this  directive  who 
have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to 
TEXTRON  Lycoming.  Williamsport 
Division.  LTlOl  Product  Support  654 
Oliver  Street.  Williamsport. 
Pennsylvania  17701.  These  documents 
also  may  be  examined  at  the  Office  of 
the  Regional  Counsel,  Federal  Aviation 
Administration,  New  England  Region,  12 
New  England  Executive  Park. 
Burlington,  Massachusetts  01803,  Rules 
Docket  Number  8&-ANE-39.  Room  311, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  amendment  becomes  effective  on 
July  6. 1988. 

This  amendment  supersedes 
Amendment  39-5787  (52  FR  48187; 
December  21.  1987),  AD  87-26-10. 

Issued  in  Burlington,  Massachusetts,  on 
May  26, 1988. 
Timothy  P.  Forte. 

Acting  Director,  New  Engiand  Region. 
[FR  Doc.  88-15058  Filed  6-30-88: 1:26  pm] 
MLUNG  CODE  4ei»-1S-ll 

14  CFR  Part  71 

(Airspac*  Docket  Na  87-AGL-7] 

Control  Zone  Designation  Revocation; 
Various  l.ocations 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  nature  of  this  action  is  to 
revoke  the  existing  control  zones 
designated  for  Ironwood,  MI, 
Menominee,  MI,  and  Manitowoc,  Wl. 
The  weather  reporting  for  these  three 
airspace  areas  has  been  inadequate.  The 
intended  effect  of  this  action  is  to  raise 
the  floor  of  controlled  airspace  from  the 
surface  to  700  feet  above  ground  level  at 
three  locations.  The  basic  requirements 
for  retaining  a  control  zone  are:  (1)  A 
communications  capability  must  exist  to 
the  surface  of  the  airport  and  (2]  hourly 
and  special  weather  observations  must 
be  taken  and  reported  to  the  air  traffic 


control  facility  having  jurisdiction  of  the 
controlled  airspace.  This  action  also 
cancels  Airspace  Docket  No.  85-AGL- 
13. 

EFFEcnvE  date:  0901  UTC.  October  20. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Harold  G.  Hale,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 

SUPPIXMENTARY  INFORMATION: 

History 

On  Tuesday,  May  26, 1987,  the  Federal 
Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  to  revoke  the  control  zone 
designations  for  the  following  locations: 
Ironwood,  MI,  Menominee,  MI,  and 
Manitowoc  WI  (52  FR  19521). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
The  following  comments  to  the  proposal 
were  received:  Three  letters  were 
received  regarding  the  revocation  of  the 
Manitowoc  control  zone  airspace.  All 
three  letters  requested  an  extension  of 
time,  in  order  to  resolve  unacceptable 
weather  reporting,  and  to  train 
observers  for  taking  weather 
observations.  The  letters  were  from 
Manitowoc  County  Airport,  Oil-Rite 
Corporation,  and  the  Wisconsin 
Department  of  Transportation,  Bureau  of 
Aeronautics.  One  letter  was  received 
from  Alliance  Airlines  requesting  a 
delay  in  revoking  the  Manitowoc  and 
Menominee  designated  areas  until 
current  weather  reporting  data  could  be 
obtained.  One  letter  was  received  from 
the  Michigan  Aeronautics  Commission 
requesting  the  action  to  revoke  the 
Menominee  and  Ironwood  control  zones 
be  delayed  to  allow  for  time  to  work 
with  local  airport  users  and  sponsor  to 
meet  the  weather  observation  reporting. 

The  FAA  postponed  action  to  revoke 
the  designated  airspace  areas  in  order  to 
allow  time  for  correcting  the  weather 
reporting  deficiencies  and  to  conduct 
weather  observation  surveys. 
Deficiencies  have  not  been  corrected 
and  recent  surveys  conducted  disclosed 
that  weather  observation  reporting  is 
not  sufficient  enough  to  justify  retention 
of  the  control  zone  designations. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
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Handbook  7400.6D  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  control  zone  designations  for  the 
following  Icoations:  Ironwood,  MI, 
Menominee,  MI,  and  Manitowoc.  WI. 

During  the  period  May  3-9. 1988, 
Simmons  Airlines  provided  only  85%  of 
the  minimum  required  weather 
observations  for  Gogebic  Co.  Airport  at 
Ironwood,  MI;  and.  Alliance  Airlines 
provided  only  62%  and  64%  for 
Menominee  Co.  Airport  at  Menominee, 
MI,  and  for  Manitowoc  Municipal 
Airport  at  Manitowoc.  WI,  respectively. 
Past  records  further  indicate  that  for  the 
three  identified  locations  weather 
observations  have  to  varying  degrees 
been  irregular,  inadequate  and/or 
totally  missing.  It  is  therefore  concluded 
that  the  weather  reporting  at  the 
locations  identified  is  unacceptable  for 
retention  of  the  designated,  airspace 
status;  the  control  zone  designations 
should  be  revoked;  and,  aeronautical 
charts  should  be  amended  to  reflect  the 
revocations. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  mii}imal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

Afioplioo  of  the  AmenduMiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71]  is 
amended  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  13&4(a).  1510; 
Executive  Order  10854;  49  U.S.C.  10e(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14 
CFR  11.69. 


171.171    (Amendedl 

2.  Section  71.171  is  amended  as 
follows: 

Iranwood,  MI    [Rsvokod] 
MeoomioM,  MI    |R«voksd| 
Manitowoc  WI    ptevok«l| 

Issued  In  Dea  Plaines,  Illinois,  on  June  21, 
1968. 

TMMy  W.  BuRhmi. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  88-1S0S7  Piled  7-5-88;  8:45  am] 

MUMQ  COM  4S1S-1MI 

14  CFR  Part  71 

(Akspaoe  Deckel  Na  ••-AWP-2) 

Revision  to  GleiMlaie,  AZ,  and  PtManix- 
l.iilce  AFB,  AZ,  Control  Zones 

AOINCV:  Federal  Aviation 
Administation  (FAA],  DOT. 
action:  Pinal  rule. 

summary:  The  Glendale.  AZ.  and 
Phoenix-Luke  AFB,  AZ,  control  zones 
share  a  conunon  boundary.  This  action 
revises  the  description  of  the  Glendale, 
AZ,  control  zone  and  corrects  the 
common  boundary  coordinates. 
Adjustments  to  these  coordinates  are 
minor  and  range  up  to  a  maximum  of 
13'. 

This  action  also  revises  the 
description  of  the  Phoenix-Luke  AFB, 
AZ.  control  zone  to  include  the 
coordinates  for  the  common  boundary 
between  the  Phoenix-Luke  AFB,  AZ.  and 
Glendale,  AZ,  control  zones.  The 
present  description  excludes  "that 
portion  within  the  Glendale  control 
zone."  However,  the  Glendale  control 
zone  is  a  part  time  control  zone  and 
does  not  exist  during  certain  periods 
when  the  Phoenix-Luke  AFB  control 
zone  is  activated. 

■mcnvt  OATK  0901  U.t.c..  August  25. 
1988. 
FOR  FURTHEfl  IMFOflMATION  CONTACn 

Daniel  K.  Martin,  Airspace  and 
Procedures  Specialist.  Airspace  and 
Procedures  Branch.  AWP-530.  Air 
Traffic  Division.  Western-Pacific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale.  California  90261; 
telephone  (213)  297-1642. 
SUPPLCMCNTAIIV  NNKNIMATION: 

The  Rule 

These  amendments  to  Part  71  of  the 
Federal  Aviation  Regulations  revise  the 
description  of  the  Glendale.  AZ.  control 
zone  to  include  the  correct  coordinates 
for  the  common  boundary  between  the 
Glendale.  AZ.  and  the  Phoenix-Luke 
AFB,  AZ,  control  zones  and  revise  the 


description  of  the  Phoenix-Luke  AFB 
control  zone  to  include  the  common 
boundary  coordinates  in  the  description. 
I  find  that  notice  and  public  procedure 
under  5  U.S.C.  S53(b]  are  unnecessary 
because  these  actions  are  minor 
amendments  in  which  the  public  would 
not  be  particularly  interested.  Section 
71.171  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1]  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979];  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

list  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

Adoplioo  of  the  AmeodmeBt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71]  as 
amended  (52  FR  31384).  is  further 
amended,  as  follows: 

PART  71-OESIQNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  48  U.S.C  1348(a).  1354(a),  1510: 
Executive  Order  10854:  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.89 

971.171    (Amenctodl 

2.  Section  71.171  is  amended  as 
follows: 

Glendale,  AZ    {ReviaedJ 

Within  a  3-inile  radius  of  Glendale 
Municipal  Airport  (lat.  33*31 '38'N.,  long. 
112*17'40'W.)  excluding  that  portion  west  of 
a  line  beginning  at  lat.  33'34'01'N.  long. 
112*16'23'W.  lo  lat.  33'33'13"N.,  long 
112*17'55'W.  to  lat  33*29'29'N..  long. 
112*ig'26'W.  This  control  zone  will  be 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
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thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Phoanbc-Luke  AFB,  AZ    (RevisedJ 

Within  a  5-mile  radius  of  Luke  AFB  (lat. 
33*32'06'N..  long.  122'22'56-W.):  within  2 
miles  each  side  of  the  Luke  TACAN  058* 
radial,  extending  from  the  5-mile  radius  zone 
to  6  miles  northeast  of  the  TACAN:  and 
within  2  miles  each  side  of  the  Luke  TACAN 
209'  radial,  extending  from  the  5-mile  radius 
zone  to  6.5  miles  southwest  of  the  Luke 
TACAN;  excluding  that  portion  east  of  a  line 
beginning  at  lat.  33*34'01'N.,  long 
112'16'23-W.  to  lat.  33*33'13"N..  long. 
112*17'55"W.  to  lat  33*29'29'N..  long 
112*19'26'W.  thence  counter  clockwise  via  a 
3-mile  radius  circle  of  Glendale  Municipal 
Airport  (lat.  33*31'38'N.,  long.  112*17'40"W.) 
to  the  5-mile  radius  zone.  This  control  zone  is 
effective  from  0600  to  0000  hours  local  time 
daily,  or  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  L,os  Angeles,  California,  on  June 
17. 1988. 

Jacqueline  L.  Sniitli, 

Manager.  Air  Traffic  Division,  Western- 
Pacific  Region. 

(FR  Doc.  88-15056  Filed  7-5-68:  8:45  am] 
MLLINQ  COOe  4t10-t3-H 


14  CFR  Part  73 

[Airspace  Docket  No.  87-ANM-20] 

Establishment  of  Restricted  Area  R- 
2602.  Colorado  Springs,  CO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

summary:  This  action  establishes 
Restricted  Area  R-2602  near  Colorado 
Springs,  CO,  to  provide  restricted 
airspace  around  an  automated  remote 
tracking  system  satellite 
communications  antenna  which  poses  a 
radiation  hazard  to  aircraft  carrying 
electroexplosive  devices. 
EFFECTIVE  DATE:  0901  UTC,  August  25. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Paul  Gallant,  Airspace  Branch  (ATO- 
240],  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202]  267-9253. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  5. 1988.  the  FAA  proposed  to 
amend  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  to  establish 
Restricted  Area  R-2602  near  Colorado 
Springs.  CO  (53  FR  11102).  Interested 


parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  73.26  of  Part  73  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations 
establishes  Restricted  Area  R-2602  at 
the  site  of  an  automated  remote  tracking 
system  satellite  communications 
antenna  operated  by  the  United  States 
Air  Force.  It  has  been  determined  that 
operation  of  this  antenna  poses  a 
radiation  hazard  to  aircraft  in  flight 
which  are  carrying  electroexplosive 
devices.  This  amendment  provides  for 
aircraft  separation  from  the  hazard 
zone. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Adoption  of  The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(aJ.  1354(a),  1510. 
1522:  E.0. 10854:  49  U.S.C.  106(g)  (Revised 
Pub.  L.  97-449,  )anuary  12. 1983):  14  CFR 
11.69 

§73.26    lAmondodl 

2.  Section  73.26  is  amended  as  follows: 

R-2802  Colorado  Springs.  CO    (New| 

Boundaries.  Beginning  at  lat.  38'48'35"N.. 
long.  104°32'03"W.:  to  lat.  38°48'35"N..  long. 


104*30'57"W.;  to  lat.  38*4r43"N..  long. 
104'30'56"W.;  to  lat.  38°47  43'  N..  long. 
104*32'02"W.;  to  the  point  of  beginning. 

Designated  altitudes.  Surface  to  1.000  feet 
AGL. 

Time  of  designation.  Continuous. 

Controlling  agency.  FAA,  Denver  ARTCC. 

Using  agency.  USAF.  Air  Force  Space 
Command.  2nd  Space  Wing.  Falcon  Air  Force 
Station.  CO. 

Issued  in  Washington.  DC.  on  June  28. 1988. 

Temple  H.  Johnsoa  Jr., 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  88-15061  Filed  7-5-88:  8:45  am) 

BlUmO  COOE  «>10-1S-M 


14  CFR  Part  73 

(Airspace  Docket  No.  87-AGL-29) 

Alteration  of  Restricted  Areas  R- 
5503A  and  R-5503B,  Ohio 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  realigns 
Restricted  Areas  R-5503A  and  R-5503B 
near  Wilmington,  OH,  by  moving  the 
areas  slightly  to  the  south  and  east  in 
order  to  enhance  access  to  the  national 
airspace  system  for  local  aviation  users. 
This  action  constitutes  a  refinement  of  a 
previous  relocation  of  these  areas  which 
provided  additional  airspace  in  the 
vicinity  of  Federal  Airway  V-5  to 
accommodate  a  major  expansion  of  air 
carrier  operations  of  Greater  Cinbinnati 
Airport. 

EFFECTIVE  DATE:  0901  U.t.c,  August  25. 

1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Gallant.  Airspace  Branch  (ATO- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591: 
telephone;  (202)  267-9253. 
SUPPlfMENTARY  INFORMATION: 

History 

On  March  8. 1988.  the  FAA  proposed 
to  amend  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  to  realign 
Restricted  Areas  R-5503A  and  R-5503B 
near  Wilmington,  OH  (53  FR  7378). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Thirty  responses  were  received  of  which 
27  commenters  supported  the  proposal. 
Three  commenters  objected  to  portions 
of  the  proposal  and/or  offered 
alternative  suggestions. 
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Discussioa  of  Coaunente 

The  Aircraft  Owners  and  Pilots 
Association  (AOPA),  the  Ohio  Sport 
Aviation  Association  and  the  Ohio 
Department  of  Transportation  (DOT)  all 
commented  that  the  boundaries  of  R- 
5503A  and  R-5503B  should  be  realigned 
with  ground  references  easily 
identifiable  in  flight.  The  Ohio  DOT 
further  suggested  that  the  eastern 
boundary  of  the  area  should  parallel  the 
360*  radial  of  the  York  VORTAC.  The 
preferred  method  for  defining  the 
horizontal  limits  of  special  use  airspace 
is  the  selection  of  reference  points 
which  are  easily  discernible  from  the 
air.  Selection  of  distinct  landmarks  to 
deHne  the  boundaries  of  R-5503A  and 
R-5503B  was  considered  during  the 
design  of  this  alteration.  In  order  to 
maintain  the  minimum  size  restricted 
area  that  would  meet  military 
requirements,  and  due  to  the  nature  of 
the  geographical  features  in  the  area,  it 
was  not  possible  to  place  the 
boundaries  along  specific  features  in 
this  case.  Alignment  of  the  eastern 
boundary  along  the  closest  natural 
landmarks,  i.e.,  U.S.  Route  23  and  the 
Scioto  River,  would  have  required  a 
reduction  in  the  size  of  the  restricted 
areas  below  the  minimum  required  by 
the  military. 

On  April  9, 1987,  R-5503  was 
relocated  to  the  east  to  make  additional 
airspace  available  along  Federal  Airway 
V-5  to  accommodate  expanded  air 
carrier  operations  at  Greater  Cincinnati 
Airport  (52  FR  5077).  Therefore,  a 
westward  movement  of  the  boundaries 
was  not  acceptable.  The  boundaries 
described  herein  were  determined  to 
have  the  least  en  route  impact  by 
keeping  the  restricted  airspace  clear  of 
airways  in  the  area  bounded  by  Federal 
Airways  V-5,  V-128  and  V-493. 

AOPA  and  Ohio  Sport  Aviation 
Association  recommended  that  the 
northern  boundary  of  the  Brush  Creek 
Military  Operations  Area,  which 
underlies  R-5503A,  be  relocated  so  as  to 
coincide  with  the  northern  boundary  of 
R-5503A.  Although  not  the  subject  of 
this  docket  action,  this  suggestion  has 
merit  and  is  scheduled  for  further  study. 

Ohio  DOT  suggested  that  the  floor  of 
R-5503A  be  raised,  preferably  to  8,000 
feet  MSL.  Due  to  current  user 
requirements,  a  reduction  in  vertical 
limits  of  the  restricted  area  was 
determined  to  be  unfeasible  at  this  time. 

A  commenter  proposed  that  the  York 
or  Newcomb  VORTAC  be  relocated  to 
enable  the  displacement  of  Federal 
Airway  V-493  by  approximately  10 


nautical  miles  from  the  eastern 
boundary  of  R-5503A  to  provide 
additional  separation  from  R-5503A  for 
VFR  pilots  navigating  along  the  airway. 
Federal  Airway  V-493  was  realigned  in 
a  previous  action  (Docket  8&-AGL-20, 52 
FR  4603)  to  ensiu«  lateral  separation 
from  R-6503A.  Since  this  action 
maintains  lateral  separation  between  R- 
5503A  and  V-493,  relocation  of 
VORTACs  is  not  required. 

Another  commenter  expressed 
concern  that  the  proximity  of  the 
western  boundary  of  R-5S03B  to  Federal 
Airway  V-5  may  place  an  unnecessary 
burden  on  civil  aviation.  In  addition,  the 
commenter  had  received  reports  that  air 
traffic  controllers  currently  route  civil 
air  traffic  so  as  to  provide  a  20-mile 
buffer  along  the  western  boundary  of  R- 
5503A.  This  practice  reportedly  was  a 
result  of  the  excessive  military  aircraft 
spill-outs  from  R-5503A.  Military 
aircraft  spill-outs  are  a  reportable 
incident.  A  review  of  records  revealed 
six  spill-outs  during  the  past  three  years. 
This  is  not  an  excessive  figure 
considering  the  overall  useage  of  this 
area.  The  lowest  altitude  designated  for 
R-5503B  is  Flight  Level  240  which  is  well 
above  the  ceiling  of  V-S.  At  its  closest 
point,  the  western  boundary  of  R-5503A 
is  12  nautical  miles  from  the  centerline 
of  V-5.  This  provides  sufficient  distance 
between  the  airway  and  the  restricted 
area.  In  addition,  the  Indianapolis  Air 
Route  Traffic  Control  Center  Quality 
Assurance  Staff  reported  that  aircraft 
are  not  routinely  vectored  to  maintain 
20-mile  separation  from  the  restricted 
area  as  alleged. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  73.55  of 
Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  shifts  the 
boundaries  of  Restricted  Areas  R-5503A 
and  R-5503B  several  miles  to  the  south 
and  east  to  enhance  access  to  the 
national  airspace  system  for  local 
aviation  users. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "maior 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluatim  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafRc  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 

Adoptioo  of  the  Amendmenl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73-SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510, 
1522;  Executive  Onler  10854:  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

S  73.55    lAmendsdl 

2.  Section  73.55  is  amended  as  follows: 

R-5S03A  WUmlnstoD.  OH    (Amendad) 

By  removing  the  present  boundaries  and 
substituting  the  following  boundaries. 

Beginning  at  lat.  38*54'40"  N..  long. 
83'54'45"  W.;  to  lat.  39*10'45"  N..  long. 
83'53  00"  W.:  to  lat.  39*27'45"  N.,  long. 
83*23  00"  W.:  to  lat.  39"24'20"  N..  long. 
82*49'30"  W.;  to  lat  3ri8'00"  N..  long. 
82'44'15"  W.:  to  lat  38*S8'45"  N.,  long. 
82*50'00"  W.;  to  lat  38*4700"  N.,  long. 
82*5845'  W.:  to  lat  38'4«'20"  N..  long. 
83*14"20"  W.:  to  lat  38*52'15"  N..  long. 
83*34'0(r'  W.:  thence  to  the  point  of  beginning. 

R-5503B  Wilmington.  OH    |AniendMl] 

By  removing  the  present  boundaries  and 
substituting  the  following  boundaries. 

Beginning  at  lat.  38'54'40"  N..  long. 
83*5445"  W.:  to  lat.  38*5900"  N.,  long. 
84*0500"  W.:  to  lat.  39*1600"  N..  long. 
84*05 00"  W.:  to  lat  39*2920"  N.,  long. 
83*41  W  W.;  to  lat  39*27'45"  N.,  long. 
83*23'00"  W.:  to  lat  39*1045"  N..  long. 
83*53'00"  W.;  thence  to  point  of  beginning. 

Issued  in  Washington,  DC  on  June  28, 1968. 
Sbelomo  Wugaliar, 

Acting  Manager,  Airspace — Rules  and 
Aeronautical  Information  Division. 
|FR  Doc.  88-15080  Piled  7-5-88;  8:45  amj 
SHJJNa  COOC  4S1S-1S-II 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Part  385 
[Docket  No.  70636-71361 

Foreign  Policy  Controls  on  Exports  of 
Ctieraicals  to  Iran,  Iraq,  and  Syria; 
Clarifications 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

summary:  On  July  31, 1987,  Commerce 
published  regulations  in  the  Federal 
Register  (52  FR  28550)  that  imposed 
foreign  policy  controls  on  the  export  of 
eight  chemicals  to  Iran,  Iraq  and  Syria 
and  on  the  export  of  five  chemicals  to 
all  destinations  except  18  industrialized 
nations  (Australia,  Belgium.  Canada, 
Denmark.  France,  the  Federal  Republic 
of  Germany,  Greece.  Ireland.  Italy. 
Japan.  Luxembourg,  the  Netheriands, 
New  Zealand,  Norway,  Portugal.  Spain, 
Switzerland,  and  the  United  Kingdom). 
Those  regulations  amended  §  385.4  and 
the  Commodity  Control  List  (15  CFR 
399.1,  Supplement  No.  1)  to  reflect  the 
expanded  foreign  policy  controls  on  the 
eight  chemicals  (N,N- 
diisopropylaminoethane-2-thiol;  N,N- 
diisopropylaminoetbyl-2-chloride; 
dimethyl  phosphite  (dimethyl  hydrogen 
phosphite);  3-hydroxy-l- 
methylpiperidine;  phosphorus 
trichloride;  3-quinuclidinol;  thionyl 
chloride;  and  trimethyl  phosphite). 
However,  only  the  Commodity  Control 
List  (CCL)  was  amended  with  regard  to 
the  five  chemicals  (dimethyl 
methylphosphonate.  methyl 
phosphonyldichloride,  methyl 
phosphonyldifluoride;  phosphorus 
oxychloride;  and  thiodiglycol)  that  were 
controlled  to  all  destinations  except  18 
industrialized  nations. 

This  Rule  revises  paragraph  (e)  of 
§  385.4  to  include  those  chemicals  that 
were  inadvertently  omitted  by  the  July 
regulations  and  to  recodify  the 
paragraph  for  the  sake  of  clarification. 
The  Export  Contit)l  Commodity 
Numbers  (ECCNs)  for  the  chemicals  are 
added  for  the  convenience  of  the  reader. 
EFFECTIVE  DATE:  July  31,  1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Jim  Seevaratnam.  Capital  Goods 
Technology  Center,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Telephone: 
(202)  377-4777. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  fimction  of  the 
United  States,  it  is  not  a  rule  or 


regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  mentions  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  This  collection 
of  information  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0625-0001. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Written  comments  (six  copies) 
should  be  submitted  to:  Joan  Maguire. 
Regulations  Branch.  Export 
Administration.  Department  of 
Commerce.  P.O.  Box  273.  Washington, 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  385 

Communist  countries.  Exports. 

Accordingly,  Part  385  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  366-399)  is  amended  as  follows: 

PART  385— [AMENDED] 

1.  The  authority  citation  for  15  CFR 

Part  385  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503  (50 


use.  app.  2401  et  seq.],  as  amended  by  Pub. 
L.  97-145  of  December  29. 1981  and  by  Pub.  U 
99-64  of  juiy  12. 1985:  E.0. 12525  of  July  12, 
1985  (50  FR  28757.  July  16. 1985);  Pub.  I^  95- 
223  of  December  28. 1977  (50  U.S.C  1701  et 
seq.]:  E.G.  12532  of  September  9. 1985  (50  FR 
36861.  September  10, 1985)  as  affected  by 
notice  of  September  4. 1986  (51  FR  31925. 
September  8. 1986);  Pub.  L.  99-440  of  October 
2. 1986  (22  U.S.C.  5001  et  seq.]:  and  E.0. 12571 
of  October  27. 1986  (51  FR  39505.  October  29, 
1986). 

2.  Paragraph  (e)(1)  is  revised  to  read 
as  set  forth  below;  paragraph  (e)(2)  of 
§  385.4  is  redesignated  as  paragraph 
(e)(6)  and  new  paragraphs  (e)(2)  through 
(5)  are  added  to  read  as  follows; 

§385.4    Country  Groups  T  8  V. 

•  «  *  •  * 

(e)  Iran,  Iraq,  and  Syria.  In  support  of 
U.S.  foreign  policy,  and  particularly  the 
U.S.  policies  of  opposing  the  use  of 
chemical  weapons,  maintaining  U.S. 
neutrality  in  the  Iran/Iraq  war  and 
promoting  a  mediated  end  to  that  war. 
an  individual  validated  license  is 
required  to  export  from  the  United 
States  to  Iran,  Iraq,  or  Syria  the 
following  chemicals,  listed  by  ECCN 
classification; 

(i)  ECCN  4707B:  Dimethyl  phosphite 
(dimethyl  hydrogen  phosphite);  methyl 
phosphonyldichloride;  3-quinuclidinoh 

(ii)  ECCN  4798B:  Dimethyl 
methylphosphonate;  methyl 
phosphonyldifluoride;  phosphorous 
oxychloride:  thiodiglycol; 

(iii)  ECCN  5799C:  N.N- 
diisopropylaminoethane-2-thiol;  N.N- 
diisopropylaminoethyl-2-chloride; 
dimethylamine  hydrochloride;  3- 
hydroxy-1-methylpiperidine:  trimethyl 
phosphite; 

(iv)  ECCN  6799G:  Dimethylamine; 
ethylene  chlorohydrin  (chloroethanol); 
phosphorous  trichloride;  potassium 
fluoride;  thionyl  chloride. 

(2)  Unless  the  criteria  stated  in 
paragraph  (e)(3)  or  (4)  of  this  secUon  are 
met,  applications  to  export  the 
chemicals  listed  in  paragraphs  (e)(l)(i)- 
(iv)  of  this  section  will  generally  be 
denied  where  there  is  reason  to  believe 
that  those  chemicals  will  be  used  in 
producing  chemical  weapons  or  will 
otherwise  be  devoted  to  chemical 
warfare  purposes. 

(3)  Applications  to  export  the 
following  chemicals,  listed  by  ECCN 
number,  to  Syria,  in  performance  of  a 
contract  entered  into  before  April  28, 
1986,  generally  will  be  approved: 

(i)  ECCN  4798B:  DimeUiyl 
methylphosphonate;  methyl 
phosphonyldifluoride;  phosphorous 
oxychloride;  thiodiglycol; 

(ii)  ECCN  5799C:  Dimethylamine 
hydrochloride; 
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(iii)  ECCN  67990:  Dimethylamine: 
ethylene  chlrohydrin  (choloroethanol): 
potassium  fluoride. 

(4)  Applications  to  export  the 
following  chemicals,  listed  by  ECCN 
number,  to  Iran,  Iraq,  or  Syria,  in 
performance  of  a  contract  or  agreement 
entered  into  before  July  6, 1987,  will 
generally  be  approved: 

(i)  ECCN  4707B:  Dimethyl  phosphite 
(dimethyl  hydrogen  phosphite);  methyl 
phosphonyldichioride;  3-quinuclidinol: 

(ii)  ECCN  5799C:  N,N- 
dii8opropylaminoethane-2-thiol;  N.N- 
diisopropylaminoethyl-2-chloride;  3- 
hydroxy-1-methylpiperidine:  trimethyl 
phosphite; 

(iii)  ECCN  6799G:  Phosphorous 
trichloride;  thionyl  chloride. 

(5)  The  reexport  provisions  of  Part  374 
and  the  provisions  of  9  37d.l2  are  not 
applicable  to  the  foreign  policy  controls 
covered  by  paragraph  (e)  of  this  section. 
However,  the  export  of  these 
commodities  from  the  United  States  to 
any  destination  with  knowledge  that 
they  win  be  reexported,  directly  or 
indirectly,  in  whole  or  in  part,  to  Iran, 
Iray  or  Syria  is  prohibited  without  a 
validated  license. 

Dated:  June  21. 1988. 
Vincent  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 

A  dministration. 

|FR  Doc.  88-15127  Filed  7-5-88:  8:45  am] 

•IIXINO  CODE  3S10-0T-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  888 

[Dockat  No.  N-«S-1776;  FR-2495] 

Section  8  Housing  Assistance 
Payments  Program;  Fair  Market  Rents 
for  New  Construction  and  SutMtantiai 
Retiabilitation— Rome,  GA;  Special 
Revision 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

action:  Final  notice. 

summary:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  establish  Fair  Market  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually.  This  document 
establishes  new  Fair  Market  Rents  for 
the  Rome  market  area  in  the  State  of 
Georgia.  These  rents  are  necessary  to 
provide  fair  market  rents  more 


comparable  to  maricet  rents  for  new 
construction  in  this  maiicet  area. 
EPFECnvC  DATE  July  6, 1988. 
FOn  FURTHER  INFORMATION  CONTACT: 

Edward  M.  Winiarski,  Chief  Appraiser. 
Valuation  Branch,  Technical  Support 
Division,  OfHce  of  Insured  Multifamily 
Housing  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410-0500. 
Telephone  (202)  426-7624.  (This  is  not  a 
toll-free  number.) 
SUPPI^MENTARY  INFORMATION: 

Background 

Section  8  of  the  United.States  Housing 
Act  of  1937  (42  U.S.C.  1437f)  (the  Act) 
authorizes  a  system  of  housing 
assistance  payments  to  aid  lower 
income  families  in  renting  decent,  safe, 
and  sanitary  housing.  These  programs, 
known  collectively  as  the  Section  8 
Housing  Assistance  Payments  Program, 
provide  assistance  payments  for  lower 
income  families  for  a  variety  of  housing 
options,  including  new  construction  and 
substantial  rehabilitation. 

Under  these  programs.  HUD  or  public 
housing  agencies  (PHAs)  make  rental 
assistance  payments  on  behalf  of 
eligible  families  to  owners.  When 
families  lease  an  eligible  unit,  the 
housing  assistance  payment  is  made  and 
is  based  upon  the  difference  between 
the  total  housing  expense  and  the  total 
family  contribution.  Initial  contract 
rents,  plus  an  allowance  for  utilities 
generally  may  not  exceed  area-wide 
Fair  Market  Rents  (FMRs)  established 
by  the  Department.  FMRs  are  based 
primarily  on  the  level  of  rentals  paid  for 
recently  completed  or  newly  constructed 
dwelling  units  of  modest  design  within 
each  market  area  as  determined  by 
HUD  Field  Office  staff.  In  addition,  for 
the  FY  1986  Fair  Market  Rents 
previously  promulgated  by  the 
Department  (see  the  August  7, 1986 
Federal  Register,  51  FR  28486),  these 
rents  reflected  the  Department's  cost 
containment  efforts  in  relation  to 
housing  assistance  provided  in  the 
Section  8  New  Construction  and 
Substantial  Rehabilitation  Programs. 

This  Document 

This  document  announces  a  special 
revision  to  the  entire  Fiscal  Year  1986 
Fair  Market  Rent  schedule  applicable  to 
the  Rome,  Georgia  market  area.  The 
1986  FMRs  reflected  data  submitted  by 
the  Atlanta  Offlce,  as  well  as  the  cost 
containment  efforts  implemented  for  all 
1986  New  Construction  and  Substantial 
Rehabilitation  Rents.  While  the  data 
submitted  by  the  fleld  office  was  proper, 
it  reflected  comparables  all  built  during 
the  early  19708  because  there  has  been 
no  construction  of  modestly  designed 


rental  housing  in  the  Rome  market  area 
for  the  past  several  years.  (Moreover, 
the  Rome  market  area  experienced  an 
economic  decline  during  1983  and  1984.) 
HUD's  procedures,  which  are  consistent 
with  sound  appraisal  practices,  permit 
the  use  of  such  comparables,  which  are 
then  adjusted  for  all  variables,  including 
age.  Further,  where  comparables  do  not 
exist,  HUD  procedures  permit  the  use  of 
an  interpolation  technique  to  arrive  at 
indicated  FMRs.  Although  the  use  of 
interpolation  and  adjustments  to 
establish  rents  are  sound  principles  and 
techniques,  the  best  data  for  "market 
rents"  would  be  that  from  recently 
constructed  projects,  as  it  would 
necessarily  reflect  current  conditions  in 
the  marketplace  with  respect  to 
flnancing,  vacancy  rates,  etc.,  and  would 
provide  a  degree  of  assurance  that  rents 
so  derived  should  be  adequate  to 
support  new  projects,  all  factors  being 
equal. 

The  HUD  Field  Office  requested  that 
the  Department  establish  new  rents  for 
the  Rome,  Georgia  market  area.  Careful 
analysis  of  this  request  and  reanalysis 
of  the  1986  FMRs  for  this  market  area 
indicate  that  the  rents  resulting  from  the 
application  of  the  aforementioned 
techniques,  when  modified  to  reflect  the 
Department's  cost  containment  policies, 
are  not  adequate,  even  when  it  is  clear 
that  there  has  been  compliance  with  the 
Department's  cost  containment 
guidelines  with  respect  to  project  design. 
Therefore,  an  upward  adjustment  of  the 
1986  FMRs  for  this  market  area  is 
needed.  Accordingly,  the  Department 
proposed  a  revision  of  the  entire  1986 
schedule  applicable  to  the  Rome, 
Georgia  market  area  in  the  Federal 
Register  on  March  28, 1988,  and 
permitted  a  30-day  public  comment 
period.  No  comments  were  received. 
Therefore,  this  notice  establishes  the 
FMRs  which  were  proposed  on  March 
28, 1988,  as  they  are  set  forth  below.  The 
schedule's  applicability  is  the  same  as 
set  forth  in  the  preamble  to  the  original 
Fiscal  Year  1986  schedule,  published  on 
August  7, 1986,  at  51  FR  28486. 

Other  Information 

HUD  regulations  in  24  CFR  Part  SO, 
implementing  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities  and  programs  specified  in 
S  50.20.  Since  the  FMRs  established  in 
this  Notice  are  within  the  exclusion  set 
forth  in  S  50.20(1),  no  environmental 
assessment  is  required,  and  no 
environmental  flnding  has  been 
prepared. 
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The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  for 
the  activities  covered  by  this  Notice  are 
14.156,  Lower  Income  Housing 
Assistance  Program  (Section  8). 

Accordingly,  the  following 
amendment  to  the  1986  Fair  Market  Rent 
schedule  is  announced  and  established 
for  the  Rome,  Georgia  market  area: 

Schedule  A— Fair  Market  Rents  for 
New  Construction  and  Substantial 
Rehabilitation  (Including  Housing 
Finance  and  Development  Agencies' 
Programs) 

[Region  4 — Atlanta  Regional  Otiice  Market:  Rome] 


Structure  type 

Number  of  bedrooms 

0 

1 

2 

3 

4  + 

Detactied 

• 

442 

384 
379 

404 

460 

515 

5.S6 

Semi- 
Detached/ 
Row 

307 
295 

320 

381 

333 
320 

345 

400 

456       510 

Walktp 

443 

496 

Elevator  2-4 
STY 

Elevator  54 
STY 

Dated:  )une  24. 1988. 
Thomas  T.  Demery, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner 

FR  Doc.  88-15147  Filed  7-5-88;  8:45  am| 

MLLMIG  CODE  4210-27-M 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 
28  CFR  Part  51 

[Order  No.  1284-88) 

-/■ 
Voting  Rights  Act  of  1965;  Procedural 
Amendments 

AGENCY:  Department  of  Justice. 
action:  Final  rule. 

summary:  This  amendment  indicates 
that  the  Department  of  Justice  has 
received  approval  from  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  for  the 
continuation  of  the  collection  of 
information  requirements  contained  in 
the  Procedures  for  the  Administration  of 
section  5  of  the  Voting  Rights  Act  of 
1965,  as  Amended. 
EFFECTIVE  DATE:  July  6,  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Hunter,  Attorney,  Voting 
Section,  Civil  Rights  Division,  U.S. 
Department  of  Justice,  P.O.  Box  66128, 
Washington,  DC  20035-6128,  202-724- 
5898,  or  Larry  E.  Miesse,  Department  of 
Justice  Clearance  Officer,  Justice 


Management  Division,  U.S.  Department 
of  Justice.  Washington,  DC  20530,  202- 
633-4312. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  reflects  neither  a 
substantive  nor  a  procedural  change  in 
the  administration  of  section  5  of  the 
Voting  Rights  Act,  42  U.S.C.  1973c,  but 
merely  the  renewal  of  authority  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Chapter  35.  That  authority  has  been 
extended  from  February  29, 1988  to 
February  28, 1991. 

Accordingly,  28  CFR  Part  51  is 
amended  as  set  forth  below. 

PART  51— [AMENDED] 

1.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  28  U.S.C.  509.  510; 
and  42  U.S.C.  1973c. 

§51.26    [Amended] 

2.  Section  51.26(g)  is  amended  by 
removing  the  words  "29, 1988"  and 
inserting  in  their  place  the  words  "28, 
1991". 

Edwin  Meese  III, 
A  ttorney  General- 
Dated:  June  24.  1988. 
[FR  Doc.  88-15079  Filed  7-5-88;  8:45  am) 

BILUNG  CODE  4410-01-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 

[DoD  6010.8-R,  Amdt.  No.  10] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Modification  of  Payment  Limitation  for 
Multiple  Surgical  Procedures 

AGENCY:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  final  rule  implements  the 
proposed  amendment  of  rule  which  was 
published  on  March  11, 1987  (52  FR 
7453).  It  revises  the  comprehensive 
CHAMPUS  regulation,  DoD  6010.8-R  (32 
CFR  Part  199),  pertaining  to  payment  for 
multiple  surgical  procedures  performed 
during  the  same  operative  session.  This 
amendment  allows  payment  for  second 
and  subsequent  surgical  procedures  at 
fifty  (50)  percent  of  the  CHAMPUS- 
determined  allowable  charge,  whether 
or  not  the  second  and  subsequent 
procedures  are  related — i.e.,  performed 
through  the  same  surgical  opening — to 
the  first  procedures. 
EFFECTIVE  DATE:  This  amendment  is 
effective  August  5, 1988. 
ADDRESS:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 


Services.  (OCHAMPUS).  Office  of 
Program  Development.  Aurora.  CO 
80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Isaacson.  Office  of  Program 
Development,  OCHAMPUS.  telephone 
(303)  361-4005. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  77-7834,  appearing  in  the  Federal 
Register  on  April  4, 1977  (42  FR  17972), 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation.  DoD  6010.&-R, 
"Implementation  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS),"  as  Part  199  of 
this  title.  32  CFR  Part  199  (DoD  6010.&-R) 
was  reissued  in  the  Federal  Register  on 
July  1, 1986  (51  FR  24008). 

On  March  11, 1987,  we  published  a 
proposed  amendment  of  rule  to  modify 
the  CHAMPUS  reimbursement  policy  for 
multiple  surgical  procedures  performed 
during  the  same  operative  session.  We 
received  no  comments  regarding  our 
proposed  rule.  This  final  rule  announces 
our  intention  to  implement  those 
changes  we  proposed. 

Section  199.4(c)(3)(i)(A)  of  32  CFR 
currently  prohibits  payment  for  second 
and  subsequent  surgical  procedures  in 
many  cases.  This  amendment  eliminates 
that  restriction  and  allows  payment  for 
second  and  subsequent  surgical 
procedures  at  fifty  (50)  percent  of  the 
CHAMPUS  determined  allowable 
charge.  There  are  exceptions  to  this 
policy  related  to  procedures  involving 
the  fingers  and  toes  and  to  incidental 
procedures.  We  refer  the  reader  to  the 
proposed  rule  for  a  more  detailed 
explanation  of  this  change. 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
defined  as  one  which  would: 

Result  in  annual  effect  on  the  national 
economy  of  $100  million  or  more; 

Result  in  a  major  increase  in  costs  or 
prices  for  consumers,  any  industries, 
any  government  agencies,  or  any 
geographic  regions;  or 

Have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  import  markets. 

We  do  not  consider  this  proposed  rule 
to  be  a  major  rule  under  Executive 
Order  12291,  and  for  this  reason,  we 
believe  it  is  unnecessary  to  prepare  or 
pubhsh  a  regulatory  impact  analysis. 

Section  605(b)  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
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analysis  when  the  agency  issues 
regulations  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  Secretary 
certifies,  pursuant  to  section  605(b]  of 
Title  5.  United  States  Code,  enacted  by 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-354),  that  this  regulation  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses,  organizations  or  government 
jurisdictions. 

This  final  rule  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1960  (44  U.S.C.  3501-3511). 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance.  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079. 1086,  5  U.S.C.  301. 

§199.4    (Amended] 

2.  Section  199.4  is  amended  by 
revising  paragraph  (c)(3)(i)  to  read  as 
follows: 

***** 

(c)  *  *  • 

(3)  *  *  * 

(i)  Multiple  Surgery.  In  cases  of 
multiple  surgical  procedures  performed 
during  the  same  operative  session, 
benefits  shall  be  extended  as  follows: 

(A)  One  hundred  (100)  percent  of  the 
CHAMPUS-determined  allowable 
charge  for  the  major  surgical  procedure 
(the  procedure  for  which  the  greatest 
amount  is  payable  under  the  applicable 
reimbursement  method);  and 

(B)  Fifty  (50)  percent  of  the 
CHAMPUS-determined  allowable 
charge  for  each  of  the  other  surgical 
procedures; 

(C)  Except  that: 

[1]  If  the  multiple  surgical  procedures 
involve  the  fingers  or  toes,  benefits  for 
the  first  surgical  procedure  shall  be  at 
one  hundred  (100)  percent  of  the 
CHAMPUS-determined  allowable 
charge:  the  second  procedure  at  fifty  (50) 
percent;  and  the  third  and  subsequent 
procedures  at  twenty-five  (25)  percent. 

(2)  If  the  multiple  surgical  procedures 
include  an  incidental  procedure,  no 
benefits  shall  be  allowed  for  the 
incidental  procedure. 

[3]  If  the  multiple  surgical  procedures 
involve  specific  procedures  identified  by 


the  Director,  OCHAMPUS.  benefits  shall 
be  limited  as  set  forth  in  CHAMPUS 
instructions. 


LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
lune  30. 1S88. 

(PR  Doc.  88-15102  Filed  7-&-88:  8:45  am) 
MUJtra  cooe  mi»4i-m 


SELECTIVE  SERVICE  SYSTEM 
32  CFR  Part  1636 

Selective  Service  Regulations; 
Registrant  Processing 

agency:  Selective  Service  System. 
action:  Final  rule. 

summary:  Procedures  for  the  processing 
of  registrants  under  the  Military 
Selective  Service  Act  (50  U.S.C.  App. 
451  et  seq.)  are  revised  to  assure  greater 
fairness  and  efficiency  in  administration 
in  the  processing  of  registrants. 
EFFECTIVE  DATE:  July  6, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Henry  N.  Williams.  General  Counsel. 
Selective  Service  System,  Washington. 
DC  20435,  Phone  (202)  724-1167. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Selective  Service 
Regulations  is  published  pursuant  to 
section  13(b)  of  the  Military  Selective 
Service  Act  (50  U.S.C.  App.  463(b))  and 
Executive  Order  11623.  This  regulation 
implements  the  Military  Selective 
Service  Act  (50  U.S.C.  App.  451  et  seq.). 

Analysis  of  Comments    ■ 

The  proposed  amendment  to  Selective 
Service  Regulations  was  published  in 
the  Federal  Register  on  December  17, 
1987  (52  FR  47949)  for  public  comment. 
Six  cards  or  letters  of  comment  were 
received  during  the  comment  period 
which  expired  February  16, 1988.  None 
of  the  cards  or  letters  of  comment 
received  was  from  a  person  who 
claimed  to  be  a  registrant  of  the 
Selective  Service  System. 

The  one  writer  who  objected  to  the 
proposal  pointed  out  that  the  registrant 
may  not  know  his  beliefs  sufficiently 
well  to  enable  him  to  identify  the 
appropriate  classification  to  request. 
This  is  not  a  substantial  objection. 

Determinations 

As  required  by  Executive  Order  12291, 
I  have  determined  that  this  regulation  is 
not  a  "Major"  rule  and  therefore  does 
not  require  a  Regulatory  Impact 
Analysis. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  I 
have  determined  that  this  regulation 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

As  required  by  Executive  Order  12612. 
I  have  determined  that  this  regulation 
has  no  federalism  implication.  ^ 

Certificate 

Whereas,  on  December  17, 1987,  the 
Acting  Director  of  Selective  Service 
published  a  Notice  of  Proposed 
Amendments  of  Selective  Service 
Regulations  at  52  FR  47949;  and  whereas 
such  publication  complied  with  the 
publication  requirement  of  section  13(b] 
of  the  Military  Selective  Service  Act  (50 
App.  U.S.C.  463(b))  in  that  more  than  30 
days  have  elapsed  subsequent  to  such 
publication  during  which  period 
comments  from  the  public  (summarized 
above)  have  been  received  and 
considered;  and  I  certify  that  I  have 
requested  the  view  of  officials  named  in 
section  2(a)  of  Executive  Order  11623 
and  none  of  them  has  timely  requested 
that  the  matter  be  referred  to  the 
President  for  decision. 

Now  therefore  by  virtue  of  the 
authority  vested  in  me  by  the  Military 
Selective  Service  Act,  as  amended  (50 
App.  U.S.C.  section  451  et  seq.)  and 
Executive  Order  11623  of  October  12. 
1971.  the  Selective  Service  Regulations 
constituting  a  portion  of  Chapter  XVI  of 
Title  32  of  the  Code  of  Federal 
Regulations,  as  hereby  amended,  as 
stated  below. 

List  of  Subjects  in  32  CFR  Part  1636 

Armed  Forces — draft.  Selective 
Service  System. 

Dated:  June  23. 1988. 
Samuel  K.  Lessey.  |r.. 

Director  of  Selective  Service. 

The  regulation  is: 

PART  1636— CLASSIHCATION  OF 
CONSCIENTIOUS  OBJECTORS 

1.  The  authority  citation  for  Part  1636 
continues  to  read  as  follows: 

Authurity:  Military  Selective  Act.  50  U.S.C. 
App.  451  et  seq.;  E.0. 11623. 

§1636.9    (Amended] 

2.  Section  1636.9  (c)  and  (d)  is 
removed  and  reserved. 

(FR  Doc.  8&-1518e  Filed  7-«-e8: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL-3409-5:  GA-010) 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia; 
Incinerator  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  Today,  EPA  approves  a  State 
Implementation  Plan  revision  submitted 
by  the  State  of  Georgia.  This  revision 
amends  Georgia's  incinerator  regulation 
by  setting  mass  emission  limits  in  place 
of  concentration  limits.  This  revision  is 
necessary  to  correct  inequities  resulting 
from  the  correction  of  actual  emission 
rates  to  12%  carbon  dioxide  for  small 
industrial  type  incinerators. 
DATES:  This  action  will  be  effective  on 
September  6, 1988,  unless  notice  is 
received  by  August  5. 1988  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

Public  Information  Reference  Unit, 
Library  Systems  Branch. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington.  DC  20460 
Environmental  Protection  Agency. 
Region  IV.  Air  Programs  Branch.  345 
Courtland  Street  NE..  Atlanta.  Georgia 
30365 
Georgia  Department  of  Natural 
Resources.  205  Butler  Street  SE..  Floyd 
Towers  East.  Atlanta.  Georgia  30334. 
FOR  FURTHER  INFORMATION  CONTACT 
Gregg  M.  Worley.  Air  Programs  Branch. 
EPA  Region  IV.  at  the  above  address 
and  telephone  number  (404)  347-2864  or 
FTS  257-2864. 

SUPPLEMENTARY  INFORMATION:  The  old 
Georgia  Rule  for  Air  Quality  Control 
391-8-l-.02(2)(c).  "Incinerators."  which 
set  allowable  particulate  emission  limits 
based  on  concentration  per  dry  standard 
cubic  foot  of  flue  gas  corrected  to  twelve 
(12)  percent  carbon  dioxide  (COi).  was 
federally  approved  on  August  20. 1976 
(41  FR  35185). 

The  incinerator  rule  primarily  affects 
commercial,  institutional,  and  industrial 
incinerators  with  relatively  low  mass 
emission  rates.  The  old  rule  excludes 
CO2  produced  from  the  combustion  of 
auxiliary  fuel  in  the  incinerator.  It  was 
determined,  though,  that  even  with  this 
exclusion,  large  corrections  for  CO2 
were  often  necessary  and  were 


particularly  significant  with  incinerators 
burning  waste  with  low  carbon  content 
or  high  water  content.  The  end  result 
was  often  noncompliance  for  an 
incinerator  with  a  low  emission  rate. 

In  an  attempt  to  correct  the  inequities 
resulting  from  the  adjustment  of  actual 
emission  rates  to  12%  COj,  the 
incinerator  rule  was  amended  to 
incorporate  mass  emission  limits  in 
place  of  the  concentration  allowable 
limits.  The  Georgia  Department  of 
Natural  Resources  submitted  to  EPA 
changes  to  the  Georgia  State 
Implementation  Plan  (SIP)  to  provide  for 
attainment  of  the  ozone  NAAQS  in 
Atlanta  and  to  assure  visibility 
protection  for  Class  I  areas  throughout 
Georgia  on  May  22. 1985.  Also  included 
in  this  submittal  were  changes  to 
Georgia  Rule  391-3-1-.02  Section  (2) 
subsection  (c).  entitled  "Incinerators." 

The  new  mass  emission  allowable 
limits  are  not  significantly  different  from 
the  concentration  allowable  limits.  A 
comparison  of  the  old  limits  to  the  new 
limits,  based  on  the  criteria  given  in 
EPA's  Source  Category  Survey: 
Industrial  Incinerators  (EPA-450/3-80- 
013.  May  1980).  shows  a  slight 
relaxation  for  charging  rates  of  50  tons 
per  day  or  less  from  new  sources.  For 
existing  sources,  the  comparison  shows 
that  the  new  limits  are  more  stringent. 
New  sources  with  charging  rates  greater 
than  50  tons  per  day  are  subject  to  NSPS 
under  both  the  old  rule  and  Uie  new  rule. 

The  maximum  relaxation  possible 
under  the  revised  rule  (occurring  at  a 
charging  rate  of  50  tons  per  day)  would 
be  on  the  order  of  1.3  Ib/hr.  The 
maximum  tightening  possible  under  the 
revised  rule  (also  occurring  at  a  charging 
rate  of  50  tons  per  day)  would  be  on  the 
order  of  2.1  Ib/hr.  The  majority  of  the 
incinerators,  however,  are  in  the  range 
of  400  to  600  Ib/hr  charging  capacity, 
where  the  change  in  emissions  either 
way  would  be  on  the  order  of  0.2  Ib/hr. 
In  addition,  the  sections  of  the  rule 
specifying  opacity  requirements, 
incinerator  design  and  operating 
parameters  have  not  been  changed. 
Consequently,  it  is  not  anticipated  that 
there  will  be  any  increase  in  actual 
emissions  from  these  minor  sources. 

These  facts,  in  conjunction  with  the 
low  number  of  incinerators  and  actual 
emissions,  convince  EPA  that  there  is 
little  likelihood  of  any  detrimental  effect 
to  the  National  Ambient  Air  Quahty 
Standards.  Therefore,  Region  IV's  Air 
Programs  Branch  has  determined  that  a 
modeling  demonstration  is  not 
necessary  for  this  rule  to  be  approved. 
For  more  details  on  this  action,  the 
reader  may  examine  a  Technical 
Support  Document  at  the  EPA  Regional 
Office  whose  address  is  listed  above. 


Relation  to  PMio 

The  EPA  revised  the  particulate 
matter  standard  on  July  1, 1987  (52  FR 
24634),  and  eliminated  the  TSP  ambient 
air  quality  standard.  The  revised 
standard  is  expressed  in  terms  of 
particulate  matter  with  a  nominal 
diameter  of  10  micrometers  or  less 
(PMio).  However,  at  the  State's  option, 
EPA  will  continue  to  process  TSP  SIP 
revisions  which  were  in  process  at  the 
time  the  new  PMio  standard  was 
promulgated.  In  the  policy  published  on 
July  1, 1987  (p.  24679,  column  2),  EPA 
Stated  that  it  would  regard  existing  TSP 
SIP's  as  necessary  interim  particulate 
matter  plans  during  the  period  preceding 
the  approval  of  state  plans  specifically 
aimed  at  PMio.  If  the  TSP  SIP  revision  is 
judged  to  include  more  stringent 
provisions  than  are  in  the  existing  TSP 
plan.  EPA's  general  policy  would  be  to 
approve  it.  It  is  EPA's  judgment  that  the 
regulation  in  this  action  would  increase 
the  stringency  of  the  TSP  plan  and 
would  therefore  likely  result  in  better 
control  of  PMio  as  well. 

Final  Action 

EPA  is  approving  Georgia's  SIP 
revision  for  their  incinerator  regulation. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
September  6, 1988  unless,  within  30  days 
of  its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
the  action  will  be  effective  September  6, 
1988. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  ffled  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  6. 1988.  This  action 
may  not  be  challenged  later  in 
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proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjacts  in  40  CFR  Part  52 

Air  pollution  control,  incorporation  by 
reference.  Intersovemmental  relations. 
Particulate  matter. 

Note. — incorporation  by  risference  of  the 
Georgia  State  Implementation  Plan  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 

Dated;  June  28. 1988. 
A.  James  Barnes, 
Acting  Administrator. 

Part  52  of  Chapter  I.  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  S2-(  AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

AMtiMrity:  42  U.S.C  7401-7642. 

Subpart  L— Georgia 

2.  Section  52.570  is  amended  by 
adding  paragraph  (cj(35)  to  read  as 
follows: 

§  S2.570    Idantification  of  plan. 

(c)  '  *  * 

(35)  A  revised  subsection  (2)(c). 
"Incinerators,"  of  rule  391-3-1-02  was 
submitted  by  the  Georgia  Department  of 
Natural  Resources  on  May  22. 1965. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  May  22, 1985,  from  the 
Georgia  Department  of  Natural 
Resources  and  revised  subsection  (2)(c) 
of  rule  391-3-1-.02,  titled  "Incinerators." 
adopted  by  the  Georgia  Board  of 
Natural  Resources  on  May  1, 1985. 

(ii)  Additional  material — none. 

[VR  Doc.  es-l.SOgg  Filed  7-5-88:  8:45  am] 
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40  CFR  Part  52 
(FRL-340»-4:  TN-060] 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee; 
Revisions  to  ttie  SIP 

AOKNcy:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  Today.  EPA  approves  as 
State  Implementation  Plan  revisions 
Tennessee  Air  Pollution  Control  Board 
Orders  10-87  and  15-87.  These  Board 
Orders  revise  the  Preveotion  of 
Significant  Deterioration  (PSD) 
regulations  of  the  State  of  Tennessee 
and  Nashville/DavidsoQ  County  to 


incorporate  EPA's  new  modeling 
guideline. 

DATE  This  action  will  be  effective  on 
Septembers,  1088,  unless  notice  is 
received  by  August  5, 19B8  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Copies  of  materials 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Public  Information  Reference  Unit, 
Library  Systems  Branchu  401  M  Street 
SW.,  Washington.  DC  20460 
Environmental  ftotection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street  NE..  Atlanta,  Georgia 
30365 
Division  of  Air  Pollution  Control, 
Tennessee  Department  of  Health  and 
Environment.  Customs  House,  4th 
Floor.  701  Broadway,  Nashville, 
Tennessee  37219. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Rosalyn  D.  Hughes,  Air  Programs 
Branch,  EPA  Region  IV,  at  the  above 
address  and  telephone  number  (404) 
347-2864  or  FTS  257-2864. 
SUPPLEMENTARY  INFORMATION:  The 

Clean  Air  Act  (Act)  requires  the 
Administrator  to  adopt  regulations 
which  specify  with  reasonable 
particularity  the  models  to  be  used  to 
comply  with  the  Act's  Prevention  of 
Significant  Deterioration  (PSD) 
requirements.  To  carry  out  these 
requirements,  specified  in  section 
165(e)(3)(D)  of  the  Act,  the  1978  EPA 
guideline  document,  "Guideline  on  Air 
Quality  Models,"  was  incorporated  by 
reference  in  40  CFR  51.166  (formerly 
51.24)  and  40  CFR  52.21.  The  State  of 
Tennessee  and  Nashville/Davidson 
County  have  incorporated  this  guideline 
in  their  PSD  regulations. 

On  September  9, 1986  (51  FR  32176). 
EPA  promulgated  amendments  to  51.166 
and  52.21  to  substitute  by  reference  the 
"Guideline  on  Air  Quahty  Models 
(Revised),"  EPA  450/2-78-027R,  in  these 
regulations.  This  change,  which  became 
effective  October  9, 1986.  means  that  all 
modelii^  done  pursuant  to  EPA's  PSD 
regulations  at  40  CFR  52.21  must  either 
comply  with  the  1966  version  of  the 
modeling  guideline  or  be  specifically 
approved  by  EPA:  modeling  done 
pursuant  to  the  1978  guidance  may  no 
longer  be  accepted.  It  also  means  that  a 
State's  PSD  regulations  approved  by 
EPA  pursuant  to  40  CFR  51.166  must  be 
revised  to  require  the  use  of  the  revised 
guideline. 

Since  both  Tennessee  and  Nashville/ 
Davidson  County  have  PSO  permitting 
authority  under  the  State 
Implementation  IHan  (SIP),  which 
precludes  the  ase  of  the  revised 


modeling  guideline,  they  had  to  remove 
the  preclusion  and  include  a  reference  to 
the  revised  modeling  guideline.  On 
August  13, 1987,  the  Tennessee  Board  of 
Air  Pollution  Control  approved  the 
change  in  modeling  guideline  for  the 
State  regulations  and  the  Nashville/ 
Davidson  County  regulations  and  the 
Board  submitted  the  changes  to  EPA  on 
January  6, 1988. 

Also  on  January  6. 1988,  EPA 
promulgated  Supplement  A  to  the  1986 
modeling  guideline  (53  PR  392).  The 
Tennessee  PSD  ragulation  is  worded  in 
such  a  way  as  to  include  any  future 
revision  or  update  to  the  modeling 
guideline.  Therefore,  the  Tennessee  PSD 
regulations  do  not  need  to  be  revised  to 
specifically  incorporate  Supplement  A. 
liie  Nashville/Davidson  County  PSD 
regulation,  on  the  other  hand,  will  need 
to  be  revised  to  incorporate  Supplement 
A.  Since  the  Nashville/Davidson  County 
PSD  regulation  was  adopted  prior  to 
January  6. 1988.  the  local  agency  has 
nine  months  after  EPA's  promulgation  of 
Supplement  A  (until  October  6. 1988)  to 
revise  its  regulation  to  reflect  the 
addition  of  Supplement  A. 

Fmal  AdkiD 

Since  Board  Order  15-87,  which 
revises  the  Tennessee  PSD  regulation, 
meets  all  current  and  future 
requirements  for  updates  to  the 
modeling  guideline  including  the 
addition  of  Supplement  A,  it  is  hereby 
approved.  Since  Board  Order  10-87. 
which  updates  the  Nashville/Davidson 
County  PSD  regulation,  meets  the 
requirements  of  EPA's  1986  modeling 
guideline  revision,  it  is  hereby  approved, 
even  though  it  will  have  to  be  revised  to 
include  the  addition  of  Supplement  A. 
The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Re^ster  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  ivishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  fmal  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Under  section  307tb)(l)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  6, 1988.  Tliis  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(21.) 

Under  5  U.S.C.  e05(b),  1  certify  that 
these  SIP  revisions  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Sulfur  oxides. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Tennessee  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Date:  June  28, 1988. 

A.  James  Barnes, 

Acting  Administrator. 

Part  52  of  Chapter  I,  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— 1  AMENDED] 

Subpart  RR— Tennessee 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(85)  to  read  as 
follows: 

§52.2220    Identification  of  plan. 


(c)  *  •  * 

(85)  Board  Orders  10-87  and  15-87, 
incorporating  the  Prevention  of 
Significant  Deterioration  modeling 
guideline  in  the  State  of  Tennessee  and 
Nashville/Davidson  County  regulations, 
submitted  on  January  6, 1988  by  the 
Tennessee  Department  of  Health  and 
Environment. 

(i)  Incorporation  by  reference. 

(A)  Board  Order  10-87,  revision  to  the 
Prevention  of  Significant  Deterioration 
modeling  guideline  for  the  State  of 
Tennessee,  which  was  approved  on 
August  13, 1987. 

(B)  Board  Order  15-67,  revision  to  the 
Prevention  of  Significant  Deterioration 
modeling  guideline  for  Nashville/ 
Davidson  County,  which  was  approved 
on  August  13, 1987. 

(C)  Letter  of  January  6, 1988  from  the 
Tennessee  Department  of  Health  and 
Environment. 

(ii)  Other  material — none. 
|FR  Doc.  88-15098  Filed  7-5-88;  8:45  am] 

■MJJWO  COOe  MSO  w  M 


40  CFR  Parte  85  and  600 

IFRL-340S-6] 

Air  Pollution  Control;  Importetion  of 
Nonconforming  Motor  Vetiides  and 
Motor  Vehicle  Engines 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  reconsideration  of 
final  rule. 

SUMMARY:  EPA  is  exercising  its 
discretion  to  reconsider  portions  of  EPA 
regulations  at  40  CFR  85.1501  et  seq.,  as 
amended  on  September  25, 1987  (52  FR 
36136),  which  regulate  the  importation  of 
nonconforming  motor  vehicles  and 
nonconforming  motor  vehicle  engines 
("nonconforming  vehicles").  EPA  will 
also  reconsider  its  revision  of  40  CFR 
Part  600  as  it  relates  to  vehicles  subject 
to  today's  action. 

Today's  action  grants  a  petition  for 
reconsideration  of  the  revised  imports 
regulations  as  they  apply  to  importers  of 
new  Canadian  vehicles  which  are 
identical  in  all  material  respects  to  U.S.- 
certified  vehicles.  EPA  is  also 
announcing  a  temporary  conditional 
stay  of  the  effectiveness  of  the  new, 
revised  imports  regulations  with  respect 
to  certain  importers  of  such  vehicles. 
DATES:  The  conditional  stay  of  the 
effectiveness  of  the  revised  imports 
regulations  as  they  apply  to  the 
importers  of  certain  vehicles  sfwcified 
above  will  commence  on  July  1, 1988 
and  last  for  a  period  of  three  months 
while  EPA  reconsiders  the  rule. 

ADDRESS:  A  copy  of  the  letter  granting 
the  petition  for  reconsideration  and 
staying  the  effectiveness  of  the  revised 
imports  regulations  for  a  period  of  three 
months  (from  July  1, 1988  to  October  1, 
1988]  and  other  related  documents  are 
contained  in  Public  Docket  No.  EN-79-9. 
The  docket  is  located  at  the  U.S. 
Environmental  Protection  Agency, 
Central  Docket  Section,  Room  4  South, 
Washington  Information  Center,  401  M 
Street,  SW„  Washington.  DC  20480.  The 
docket  may  be  inspected  between  the 
hours  of  8:00  a.m.  and  3:00  p.m.  on 
weekdays.  As  provided  in  40  CFR  Part  2, 
a  reasonable  fee  may  be  charged  for 
copying  services.  Copies  of  the  letter 
and  related  documents  may  also  be 
obtained  by  contacting  the  person  listed 
below. 
FOR  FURTHER  INFORMATION  CONTACT 

Patrick  Schlesinger.  Attorney /Advisor, 
Manufacturers  Programs  Branch  (202/ 
382-2499).  Manufacturers  Operations 
Division  (EN-340F),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460. 


SUPPLEMENTARY  INFORMATION:  The 

regulations  governing  EPA's  program 
providing  for  the  importation  of 
nonconforming  vehicles  were 
substantially  revised  on  September  25, 
1987.  On  November  24, 1987,  Superior 
Auto  Sales,  Inc.  (Superior)  and  Auburn 
Motors.  Inc.  (Auburn)  petitioned  EPA  for 
administrative  reconsideration  of  the 
revised  final  regulations  as  they  would 
apply  to  importers  of  vehicles  originally 
sold  in  Canada  and  purportedly 
identical  to  vehicles  certified  by  EPA 
and  sold  in  the  United  States.  Among 
other  issues  raised  by  the  petitioners, 
Superior  and  Auburn  maintain  that, 
although  these  vehicles  are  not  labeled 
as  meeting  U.S.  emissions  requirements, 
these  vehicles  do  not  have  to  be 
mechanically  modified  to  comply  with 
such  requirements  and  thus  do  not 
present  air  quality  concerns  similar  to 
those  presented  by  other  imported 
nonconforming  vehicles. 

Although  EPA  does  not  necessarily 
agree  with  all  of  the  arguments  or 
assertions  raised  by  Superior  and 
Auburn  in  their  petition  for 
reconsideration,  the  Agency  has 
concluded  that  several  of  the  issues 
raised  by  the  petitioners  merit 
reconsideration.  As  stated  earlier,  a 
copy  of  the  letter  granting  the  petition 
with  an  explanation  of  the  Agency's 
determination  may  be  obtained  from 
EPA  as  noted  above. 

In  addition,  during  the  reconsideration 
process,  EPA  will  conditionally  stay  the 
effectiveness  of  the  revised  imports 
regulations,  only  as  they  apply  to 
vehicles  imported  from  Canada  which 
are  identical  in  all  material  respects  to 
vehicles  certified  for  sale  in  the  United 
States,  for  a  period  of  three  months  (July 
1, 1988  to  October  1, 1988).  This  limited, 
conditional  stay  will  be  applicable  only 
to  importers  of  such  vehicles  who 
expressly  agree  to  certain  conditions  on 
importation.  These  conditions  will 
ensure  that  such  vehicles  meet  EPA 
emission  standards  when  imported  and 
during  their  use  in  the  United  States.  A 
copy  of  the  express  conditions  that 
importers  of  such  vehicles  must  agree  to 
in  order  to  qualify  for  the  stay  may  be 
obtained  from  EPA  as  noted  above.  Any 
importer  or  vehicle  that  does  not  meet 
these  conditions  will  not  be  eligible  for 
the  stay  and  must  comply  with  the 
revised  final  regulations  as  of  July  1, 
1988. 

EPA  has  determined  that  this  action 
does  not  constitute  a  major  rule  within 
the  meaning  of  Executive  Order  12291 
since  it  is  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 
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(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  Stale  or  local  govenmient 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Accordingly,  a  Regulatory  Impact 
Analysis  is  not  being  prepared  for  this 
action. 

This  action  is  also  not  a  "rule"  as 
defined  in  5  U.&C  B01(2)  because  EPA 
is  not  required  to  undergo  "notice  and 
comment"  under  section  553(b]  of  the 
Administrative  Procedure  Act,  or  any 
other  law.  Therefore,  EPA  has  not 
prepared  a  supporting  Regulatory 
Flexibility  Analysis  addressing  the 
impact  of  this  action  on  small  business 
entities. 

This  action  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA  and  any 
EPA  written  response  to  those 
comments  are  available  for  public 
inspection  at  Public  Docket  EN-79-9 
located  in  EPA's  Central  Docket  Section 
(LE-131A),  401  M  Street  SW.. 
Washington,  DC  20460. 

Dated:  June  29. 1968. 
A.  lames  Barnes, 
Actinf!  Administrator. 
IFR  Don.  88-15096  Filed  7-5-88:  8:45  am| 

mUJNG  CODE  ISCO-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Paru  S9  and  60 
(Docket  No.  FEMA-FIA) 

National  Rood  Insurance  Program; 
Elevation  Requirements  for 
Manufactured  Homes  In  Existing 
Mobile  Home  Parks  or  Subdivisions; 
Suspension  of  Rule  and  Amendment 
of  Rule  With  Request  for  Comments 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Modification  of  suspension  of 
rule. 

SUMMARY:  This  notice  modifies  a  notice 
published  in  the  Federal  Register  on 
June  30. 1987.  (52  FR  24370).  That  notice 
suspended  certain  revisions  to  National 
Flood  Insurance  Program  (NFIP) 
regulations  which  became  effective  on 
October  1, 1988,  and  restored  prior 
provisions  of  the  regulations  through 


March  31. 198a  Hie  suspended 
provisions  required  the  elevation  of 
manufactured  homes  placed  or  - 
substantially  improved  in  existing 
mobile  home  parks  and  subdivisions  in 
special  flood  hazard  areas.  A 
subsequent  notice  pubhshed  in  the 
Federal  Register  on  September  3, 1987 
(52  FR  33410]  modified  that  notice  to 
suspend  the  subject  regulation  through 
September  30, 1988  to  be  consistent  wiih 
the  Supplemental  Appropriations  Act  of 
1987  (Pub.  L.  100-71).  This  notice  further 
extends  the  suspension  of  the  revisions 
through  July  31. 1989  to  allow  FEMA 
sufficient  time  to  complete  its  analysis 
of  the  is.su^'  and  any  necessary 
rulemaking. 

RM  FUflTHER  INFORMATION  CONTACT: 

Michael  F.  Robinson,  Federal  Emergency 
Management  Agency  (FEMA),  Federal 
Insurance  Administration.  500  C  Street 
SW..  Washington.  DC  20472;  Telephone 
number  (202)  646-2717. 

SUnPLEMSNTARY  INFORMATION:  On  June 
30. 1987.  the  Federal  Emergency 
Management  Agency  (FEMA)  published 
a  notice  in  the  Federal  Register  (52  FR 
24370)  which  suspended  until  March  31, 
1988.  a  portion  of  a  revision  to  National 
Flood  Insurance  Program  (NFIP)  criteria 
which  became  effective  on  October  1, 
1986.  The  portion  of  the  revision  that 
was  suspended  required  the  elevation  of 
manufactured  homes  placed  or 
substantially  improved  in  existing 
mobile  home  parks  and  subdivisions 
(those  established  prior  to  the  adoption 
of  a  community's  floodplain 
management  regulations).  That  notice 
provided  for  a  public  comment  period 
which  has  since  closed.  Subsequent  to 
this  pubhcation,  the  Supplemental 
Appropriations  Act  of  1987  (Pub.  L  100- 
71)  was  signed  into  law  on  July  11, 1987. 
This  Act  suspended  the  same  provision 
through  September  30. 1988.  In  order  to 
make  the  June  30, 1987.  notice  consistent 
with  the  Supplemental  Appropriations 
Act,  FEMA  published  a  notice  in  the 
Federal  Register  on  September  3, 1967 
(52  FR  33410)  that  modified  the  effective 
date  of  the  suspension  to  read  "through 
September  30, 1988".  The  September  3, 
1987  notice  also  made  several  technical 
corrections  to  the  June  30, 1988  notice. 
Subsequent  to  the  publication  of  the 
modi^cation  to  the  June  30, 1987  Federal 
Register  notice  it  has  become  clear  that 
there  will  be  insufficient  time  for  FEMA 
to  thoroughly  evaluate  and  report  on  the 
impacts  of  the  October  1, 1986  rule 
revision,  develop  alternative  actions  for 
addressing  the  issue,  and  complete  any 
necessary  rulemaking.  For  this  reason, 
FEMA  is  hereby  modifying  the  June  30, 
1987  Federal  Register  notice  to  extend 
the  suspension  of  the  provision  through 


July  31, 1989  rather  than  through 
September  30, 1988. 

Accordingly,  in  the  "Suspension  of 
Rule;  Amendfoent  of  Rule  with  Request 
for  Comments  '  (document  87-14527) 
beginning  on  page  24370  in  the  Federal 
Rc^ster  of  Tuesday.  June  30, 1987,  make 
the  following  modification: 

Modification 

1.  On  page  24370  in  the  first  column 
under  EFFECTIVE  DATE  change  "until 
March  31, 1988"  to  read  "through  July  31. 
1989". 

•  *  •  «  « 

Dated:  Irme  9. 1988. 
Harold  T.  Duryae. 

Administrator  Federal  Insurance 

Administration. 

(FR  Doc.  88-15093  Filed  7-5-88;  8:45  am) 

MLUNG  COOC  •71»4t-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  87-460;  RM-5782] 

Radio  BroadcasHng  Services; 
Norttiport,  AL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  FM 
Channel  264A  to  Northport,  Alabama,  as 
that  community's  first  local  broadcast 
service,  in  response  to  a  petition  for  rule 
making  filed  on  behalf  of  Northport 
Communications.  Hie  site  coordinates 
utilized  for  Channel  264A  are  33-13-31 
and  87-38-35.  With  this  action,  the 
proceeding  is  terminated. 

dates:  Effective  August  15. 1988;  The 
window  period  for  filing  applications  on 
Channel  264A  at  Northport,  Alabama, 
will  open  on  August  16. 1968.  and  close 
on  September  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530,  concerning  the  allotment. 
Questions  related  to  the  window 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Diiision,  FM  Branch.  Mass  Media 
Bureau.  (202)  632-0394. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-460, 
adopted  June  7, 1988,  and  released  June 
29. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
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The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (Amended! 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Alabama, 
by  adding  Northport,  Channel  264A. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-15157  Filed  7-5-fl8:  8:45  am] 

BILLING  COOC  •71^«1-« 


47  CFR  Part  73 

(MM  Docket  No.  87-437;  RM-58421 

Radio  Broadcasting  Services;  Selma 
and  Union  Springs,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  265C2  for  Channel  265A  at 
Selma,  AL,  and  modifies  the  Class  A 
license  of  Alexander  Broadcasting 
Company  for  Station  WALX(FM).  as 
requested,  to  specify  operation  on  the 
higher  class  channel,  thereby  providing 
that  community  with  the  second  wide 
coverage  area  FM  service.  Additionally, 
Channel  231A  is  substituted  for  Channel 
265A  at  Union  Springs,  AL,  and  the 
license  of  Montgomery  Christian  Radio, 
Inc.  for  Station  WSFU-FM  is  modified 
accordingly  to  accommodate  the  Selma 
allotment. 

Channel  265C2  can  be  allotted  to 
Selma,  AL,  in  conformity  with  the 
minimum  distance  separation 
requirements  of  §  73.207(b)  of  the 
Commission's  Rules,  with  a  site 
restriction  3.0  kilometers  south.  The 
reference  coordinates  utilized  in  this 
determination  are  32-23-23  and  87-01- 
36.  Moreover,  Channel  231A  can  be 
allotted  to  Union  Springs,  consistent 
with  our  Rules,  at  the  present 
transmitter  site  of  Station  WSFU-FM, 
the  coordinates  of  which  are  32-05-46 
and  85-»8-16.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  August  15, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner.  Mass  Media  Bureau,  (202) 

634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-437. 
adopted  May  31, 1988,  and  released  June 
29, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230], 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Slreet,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— (AMENDED] 

The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154.  303. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  Alabama,  is  amended  by 
revising  the  entry  for  Selma  by  deleting 
Channel  265A  and  adding  Channel 
265C2,  and  by  revising  the  entry  for 
Union  Springs  by  deleting  Channel  265A 
and  adding  Channel  231A. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
|FR  Doc.  88-15159  Filed  7-5-88;  8:45  am) 

BILLING  COOe  e712-0l-M 


47  CFR  Part  73 

[MM  Docket  No.  87-445;  RM-6007,  RM- 
61931 

Radio  Broadcasting  Services;  Pooler, 
GA  and  Hardeeville,  SC 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule^ ^__ 

summary:  The  Commission,  at  the 
request  of  Benjamin  M.  Tucket,  et  a/.,  d/ 
b/a  Jessup  Broadcasting  Limited 
Partnership,  substitutes  Channel  266C2 
for  Channel  266A  at  Hardeeville,  South 
Carolina,  and  modifies  its  permit  for 
Station  WWDR  to  specify  the  higher 
powered  channel.  Channel  266C2  can  be 
allotted  to  Hardeeville  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  30.2  kilometers  (18.8 
miles)  southwest  to  avoid  a  short- 
spacing  to  Station  WALD-FM,  Channel 


265A,  Walterboro,  South  Carolina.  The 
coordinates  for  this  allotment  are  North 
Latitude  32-03-16  and  West  Longitude 
81-14-25.  The  counterproposal  filed  by 
Pooler  Broadcasters  requesting  the 
allotment  of  Channel  263A  to  Pooler, 
Georgia,  was  dismissed  at  the  request  of 
the  counterproponent.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  August  12, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-445, 
adopted  May  13, 1988,  and  released  June 
27, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  NW..  Suite  140, 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    (Amended! 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  Hardeeville,  South 
Carolina,  is  revised  by  deleting  Channel 
266A  and  adding  Channel  266C2. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-15173  Filed  7-5-88:  8:45  am] 

BILLING  CODE  67t2-0t-« 


47  CFR  Part  73 

[MM  Docket  No.  87-278;  RM-5714) 

Radio  Broadcasting  Services;  Agana, 
GU 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
270C2  to  Agana.  Guam,  as  its  fifth  FM 
service,  at  the  request  of  Serafin  M.  Dela 
Cruz.  With  this  action,  this  proceeding  is 
terminated. 


BEST  COPY  AVAILABLE 
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OATCK  Effective  August  12. 1988;  The 
window  period  for  filing  applications  on 
Channel  270C2  will  open  on  August  15. 
1988,  and  close  on  September  14, 1988. 
FOR  FimTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-278. 
adopted  May  17, 1988,  and  released  June 
28. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  «:>  follows: 

Authority:  47  U.S.C  154.303. 

§73.202    (Amended! 

2.  Section  73.202f  b).  the  Table  of  FM 
Allotments,  in  the  t^ntry  for  Agana. 
Guam,  Channel  270C2  is  added. 

Federal  Communicatiuns  Cominisslon. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Medi(iBureau. 

[FR  Doc.  86-15158  Filed  7-5-88:  8:45  am] 

MLUNG  CODE  6712-«1-M 


47  CFR  Part  73 

(MM  Docket  No.  86-113;  RM-5163,  RM-5198 
A  RM-54S7] 

Radio  Broadcasting  Services; 
Caiifomia  and  Hollywood.  MD  and  King 
George,  VA 

aqency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  allocates  FM 
Channel  275A  to  Caiifomia.  Maryland, 
as  that  community's  first  FM  broadcast 
service.  A  notice  was  issued  in  response 
to  three  mutually  exclusive  petitions. 
The  Tirst  was  filed  by  Richard  A.  Myers 
seeking  allocation  of  Channel  275A  to 
Hollywood,  Maryland.  Tippity  Whichity 
Communications  Company  requested 
the  same  channel  be  allocated  to 
Caiifomia,  Maryland.  King  George 


Associates  Hied  a  counterproposal 
requesting  the  allotment  of  Channel 
275A  to  King  George,  Virginia.  The  three 
communities  are  mutually  exclusive  and 
no  other  channel  is  available  for  any  of 
the  communities.  Caiifomia,  Maryland 
(census  designated  place)  with  a 
population  of  5.770,  is  a  significantly 
larger  community  than  Hollywood, 
Maryland,  with  a  population  of  300  or 
King  George,  Virginia,  with  a  population 
of  200.  The  population  figures  were 
extracted  from  the  1985  Rand  McNally 
Commercial  Atlas  and  Marketing  Guide. 
Based  on  population  and  service 
received,  we  have  allocated  Channel 
275A  to  Caiifomia.  Maryland.  The 
coordinates  used  for  275A  at  Caiifomia 
are  3ft-20-48  and  76-34-06.  With  this 
action,  this  proceeding  is  terminated. 

date:  Effective  August  15. 1988:  The 
window  period  for  filing  applications 
will  open  on  August  16, 1988,  and  close 
on  September  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-113. 
adopted  June  1. 1988,  and  released  June 
29. 1988.  The  full  text  of  this  Commission 
decision  is  availabe  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Maryland  is  amended 
by  adding  Channel  275A  at  Caiifomia. 

Federal  Comniunications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-15184  Filed  7-«-88:  &-4S  am] 

BHJJim  coot  STta-OMI 


47  CFR  Part  73 

[MM  Docket  No.  S7-529:  RM-6001) 

Radio  Broadcasting  Services;  Traverse 
City.  Ml 

aoency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
FM  channel  298A  for  Channel  221A  at 
Traverse  City,  Michigan,  in  response  to 
a  petition  filed  by  Fabiano-Strickler 
Communications,  Inc.  In  accordance 
with  section  316(a)  of  the 
Communications  Act  of  1934.  as 
amended,  we  have  modified  the  license 
of  Station  WCCW-FM  to  specify 
operation  on  Channel  298A  in  lieu  of 
Channel  221A.  The  coordinates  for 
Channel  298A  are  44-46-11  and  85-41- 
22.  With  this  action,  this  proceeding  is 
terminated. 
effective  date:  August  12. 1988. 

FOR  FURTHER  INFORMATION  CONTRACT 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-529. 
adopted  May  20, 1988.  and  released  June 
28, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
Intemational  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  In  S  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan  is  amended 
by  deleting  Channel  221A  and  adding 
Channel  296A  at  Traverse  City. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-lSieO  Filed  7-5-88: 8:45  am] 
WLUNQ  cooe  eria-ei-M 


DCOl   our  I 
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47  CFR  Part  73 

[MM  Docket  No.  87-457;  RM-5874] 

Radio  Broadcasting  Services; 
Whitehall.  Mi 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allocates  FM 
Channel  273A  to  Whitehall.  Michigan  in 
response  to  a  petition  filed  by  Pyramid 
Broadcasting,  Inc.  Petitioner  filed 
comments  reaffirming  its  interest  in  the 
channel.  No  other  comments  were 
received.  Canadian  concurrence  has 
been  obtained  for  the  allotment  of 
Channel  273A  at  Whitehall  at 
coordinates  43-24-24  and  86-20-42. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  August  15. 1988;  the 
window  period  for  filing  applications 
will  open  on  August  16, 1988,  and  close 
on  September  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87^57, 
adopted  May  25, 1988,  and  released  June 
29, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street.  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
Intemational  Transcription  Service. 
(202)  857-3800.  2100  M  Street,  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  In  §  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan  is  amended 
by  adding  Channel  273A  at  Whitehall. 

Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

|FR  Doc.  88-15156  Filed  7-5-88;  8:45  am] 

BIIXING  CODE  t712-01-« 


47  CFR  Part  73 

[MM  Docket  No.  88-16;  RM-6109] 

Radio  Broadcasting  Services;  Waite 
Parte.  MN 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allocates  FM 
Channel  279A  to  Waite  Park,  Minnesota, 
as  that  community's  first  FM  broadcast 
service,  in  response  to  a  petition  filed  by 
Waite  Park  Broadcasting  Company.  The 
coordinates  for  Channel  279A  at  Waite 
Park  are  45-33-18  and  94-13-36.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  August  15, 1988;  The 
window  period  for  filing  applications 
will  open  on  August  16, 1988,  and  close 
on  September  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-16, 
adopted  May  25. 1988,  and  released  June 
29, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AuUiority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota  is  amended 
by  adding  Channel  279A  at  Waite  Park, 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-15160  Filed  7-5-88:  8:45  am) 

BILLING  COOE  S712-01-M 


47  CFR  Part  73 

[  MM  Docket  No.  87-458;  RM-5901 ) 

Radio  Broadcasting  Services;  West 
Plains,  MO 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes  ' 
FM  Channel  273C2  for  Channel  272A  at 
West  Plains,  Missouri,  in  response  to  a 
petition  filed  by  C  M  Broadcasting. 
Company.  In  accordance  with  §  1.420(g) 
of  the  Commission's  Rules,  we  have  also 
modified  the  license  for  Station  KKDY- 
FM.  West  Plains,  to  specify  operation  on 
Channel  273C2  in  lieu  of  Channel  272A, 
with  a  site  restriction  5.5  kilometers 
southwest  of  West  Plains.  The 
coordinates  used  for  Channel  273C2  are 
36-43-03  and  91-54-38.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  August  12, 1988. 

for  further  information  contact: 

Kathleen  Scheuer,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPt-EMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-458. 
adopted  May  17, 1988.  and  released  June 
27, 1988.  The  full  text  of  this  Commission 
'  decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Pait  73 
continues  to  read  as  follows: 

Autliority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri  is  amended 
by  deleting  Channel  272A  and  adding 
273C2  at  West  Plains. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-15172  Filed  7-5-88:  8:45  am) 

BILUNG  COOE  6712-01-41 
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47CFRPart73 

I  MM  Docktt  No.  87-273:  RM-5922] 

Radio  Broadcasting  Servicea;  Ormond- 
By-The-Sea,  FL 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
239A  to  Ormond-By-The-Sea,  Florida,  as 
its  first  FM  channel  at  the  request  of 
Miller  Management  Croup,  inc. 
Coordinates  for  Channel  239A  are  29- 
20-48  and  81-04-00.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  August  15. 1988;  the 
window  period  for  filing  applications 
will  open  on  August  16, 1988.  and  close 
on  September  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-273, 
adopted  June  8,  1988,  and  released  June 
29, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M.  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    (Am«id*dl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida  is  amended  by 
adding  Channel  239A  at  Ormond-By- 
The-Sea. 

FederHJ  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

|FR  Doc.  88-15161  Filed  7-5-88;  8:45  am] 

MLUNQ  COOC  •7ia41-H 


47  CFR  Part  73 

(MM  Docket  No.  87-350;  RM-5812  and  RM- 
6145] 

Radio  Broadcasting  Servicas; 
Millinodcet  ami  Lincoln,  ME 

AQENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  235C2  for  Channel  24gA  at 
Millinocket,  Maine,  in  response  to  a 
petition  filed  by  Katahdin 
Communications,  Inc.  We  shall  also 
modify  the  license  of  Station  WSYY-FM 
to  specify  operation  on  Channel  235C2 
in  accordance  with  S  1.420(g)  of  the 
Rules,  since  no  other  party  expressed  an 
interest  in  the  channel.  Canadian 
concurrence  has  been  obtained  for  this 
allotment.  The  coordinates  for  Channel 
235C2  at  Millinocket  are  45-^U)-26  and 
68-43-14.  In  response  to  a 
counterproposal  filed  in  this  proceeding 
by  Con  Brio  Broadcasting,  Inc.,  we  shall 
allocate  Channel  289C2  to  Lincoln. 
Maine.  In  accordance  with  S  l-420(g)  of 
the  Rules  we  have  also  modified  the 
license  of  Station  WGUY-FM,  to  specify 
operation  on  Channel  289C2  in  lieu  of 
Channel  257 A.  Canadian  concurrence 
has  been  obtained  for  the  allotment  of 
Channel  289C2  at  Lincoln.  The 
coordinates  for  Channel  28gC2  are  45- 
20-34  and  68-30-25.  With  this  action, 
this  proceeding  is  terminated. 
effective  date:  August  15, 1988. 
for  further  information  contact: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-350, 
adopted  June  1. 1988,  and  released  June 
29. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Steet  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154, 303. 


§73.202    (AnMndMll 

2.  In  i  73.202(b),  the  Table  of  FM 
Allotments  is  amended  for  Maine  by 
removing  Channel  249A  at  Millinocket 
and  adding  Channel  235C2.  and  by 
removing  Channel  257A  at  Lincoln  and 
adding  Channel  289C2. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-15163  Filed  7-5-68:  8:45  am) 

MLLING  COOC  (711-01-11 


47  CFR  Part  73 

[MM  Dodcat  No.  88-13;  RM-61101 

Radio  Broadcasting  Services; 
Paynesville.  MN 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allocates  FM 
Channel  255C2  to  Paynesville, 
Minnesota,  as  that  community's  first  FM 
broadcast  service,  in  response  to  a 
petition  filed  by  Paynesville 
Broadcasting  Company.  The  coordinates 
for  Channel  255C2  at  Paynesville  are  45- 
22-48  and  94-42-48.  With  this  action, 
this  proceeding  is  terminated. 

dates:  Effective  August  12, 1988:  the 
window  period  for  filing  applications 
will  open  on  August  15, 1968,  and  close 
on  September  14, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-13, 
adopted  May  17, 1988,  and  released  June 
27, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  47  CFR  Part  73 

Radio  broadcasting. 
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PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

§73.202    [Amended] 

2.  In  S  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota  is  amended 
by  adding  Channel  255C2  at  Paynesville. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

|FR  Doc.  88-15155  Filed  7-5-88;  8:45  am) 

BIUJNO  CODE  t712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  85-156;  RM-4938,  RM-5403 
and  RM-5808] 

Radio  Broadcasting  Services; 
Claremore,  Locust  Grove  and  Nowata, 
OK  and  Barling,  AR 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  grants  a 
petition  for  reconsideration  filed  by 
William  R.  Williams.  Trustee  in 
Bankruptcy,  licensee  of  Station  KNFB, 
Nowata.  Oklahoma,  and  Moran 
Broadcasting  Company,  directed  against 
the  action  in  the  Report  and  Order  in 
this  proceeding  allotting  Channel  233A 
to  Claremore,  Oklahoma.  Specifically, 
ttiis  document  allots  Channel  264A  to 
Claremore  and  Channel  233A  to  Locust 
Grove.  The  Report  and  Order  had 
allotted  Channel  233A  to  Claremore  and 
Channel  264A  to  Locust  Grove,  and 
substituted  Channel  233C2  in  lieu  of 
Channel  233 A  at  Barling.  In  order  to 
allot  Channel  233A  at  Claremore,  it  was 
necessary  for  Station  ICNFB  to  relocate 
its  transmitter  site.  Inasmuch  as  the 
present  licensee  of  Station  KNFB  would 
not  honor  the  earlier  agreement  to 
relocate  its  transmitter  site,  it  was 
necessary  to  substitute  Channel  264A  in 
lieu  of  Channel  233A  at  Claremore  in 
order  to  avoid  a  short-spacing  with 
Station  KNFB.  The  Commission  affirms 
its  policy  of  not  requiring  a  station  to 
involuntarily  relocate  its  transmitter 
site.  In  this  regard,  the  Commission  also 
notes  that  any  sudi  agreement  Ijetween 
the  parties  is  not  binding  on  the 
Commission  and  an  aggrieved  party 
may  seek  its  remedy  in  a  local  forum. 
"The  CommisBion  rejects  arguments  by 
tiie  proponent  of  Channel  233A  at 
Claremore  concerning  the  preferability 
of  the  Chaimel  233A  allotment  and  the 
timeliness  of  the  petition  for 
reconsideration.  Finally,  this  document 


a^ords  the  applicants  for  the  Claremore 
and  Locust  Grove  allotments  an 
opportunity  to  amend  their  applications 
to  specify  the  new  channel  without  loss 
of  cut-off  protection.  With  this  action, 
this  proceeding  is  terminated. 
effective  date:  August  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne.  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  85-156,  adopted  May  28, 
1988,  and  released  June  29, 198a  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under 
Oklahoma  by  removing  Channel  233A 
and  adding  Channel  264A  at  Claremore. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under 
Oklahoma  by  removing  Channel  264A 
and  adding  Channel  233A  at  Locust 
Grove. 

Federal  Communications  Commission. 

Bradley  P.  Holmes, 

Chief  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc.  88-15162  Filed  7-S-68: 8:45  am] 

BHJJNa  COOC  tTH-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Dodtet  No.  85-06;  Notice  2] 

Federal  Motor  Vehide  Safety 
Standards;  Occupant  Crash  Protection 

AOCNCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnON:  Final  rule. 


summary:  This  rule  upgrades  the  safety 
belt  requirements  for  new  trucks,  buses, 
and  multipurpose  passenger  vehicles 
with  a  gross  vehicle  weight  rating  of 
more  than  10,000  pounds.  Specifically, 
this  rule: 

1.  Standardizes  the  buckle  release 
mechanism  for  safety  belts  used  in  those 
vehicles; 

2.  Requires  that  the  safety  belts  in 
these  vehicles  must  be  equipped  either 
with  an  emergency  locking  retractor  or 
with  an  automatic  locking  retractor  that 
has  certain  features  to  prevent  it  from 
progressively  tightening  the  belt  around 
the  wearer  and 

3.  Requires  that  retractors  in  these 
vehicles  must  be  attached  to  the  seat 
structure  that  moves,  if  the  retractor  is 
an  automatic  locking  retractor  and  if  the 
seat  at  which  the  safety  belt  system  is 
installed  has  some  type  of  suspension 
system  for  the  seat. 

These  changes  will  make  the  safety 
belt  systems  in  heavy  vehicles  more 
comfortable  and  convenient  to  use, 
which  in  turn  should  promote  the  use  of 
safety  belts  in  those  vehicles.  This  rule 
will  also  assist  drivers  of  those  vehicles 
in  complying  with  the  Office  of  Motor 
Carrier  Standards'  regulation  requiring 
safety  belt  use  in  trucks  and  buses 
engaged  in  interstate  commerce  and 
with  the  mandatory  safety  belt  use  laws 
being  adopted  by  the  States. 

dates:  Effective  date:  The  chariges 
made  in  this  rule  become  effective 
January  3, 1989.  Vehicles  manufactured 
on  or  after  September  1, 1990.  must  be 
certified  as  complying  with  these 
changes. 

Petitions  for  reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  not  later 
dian  August  5. 1988. 

address:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  the  docket 
and  notice  number  set  forth  at  the 
beginning  of  this  notice  and  should  be 
submitted  to:  Administrator.  NHTSA, 
400  Seventh  Street  SW..  Washington, 
DC  20590.  It  is  requested,  but  not 
required,  that  10  copies  of  the  petition 
be  submitted. 

FOR  FURTHER  INFORMATNM  CONTACT: 

Dr.  Richard  Strombotne.  Chief. 
Crashworthiness  Division,  NRM-12. 
Room  532a  NHTSA.  400  Seventh  Street 
SW.,  Washington,  DC  20S90  (202-366- 
2264). 

SUPPLEMENTARY  INFORMATNNI. 

Background 

Since  January  1, 1872.  Federal  Motor 
Vehicle  Safety  Standard  No.  206. 
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Occupant  Crash  Protection  (49  CFR 
571.208)  has  required  vehicle 
manufacturers  to  install  safety  belt 
systems  in  heavy  vehicles  (i.e..  trucks, 
buses,  and  multipurpose  passenger 
vehicles  (MPVs)  with  a  gross  vehicle 
weight  rating  of  more  than  10,000 
pounds).  The  safety  belts  required  in 
those  vehicles  have  had  to  meet  all  of 
the  strength  requirements  set  for  belt 
systems  in  passenger  cars  and  light 
trucks,  buses,  and  MPVs  (those  with  a 
gross  vehicle  weight  rating  of  10,000 
pounds  or  less).  However,  the  safety 
belts  required  in  heavy  vehicles  have 
not  had  to  meet  several  requirements  for 
lighter  vehicle  safety  belt  systems  that 
make  the  safety  belts  easier  to  use. 

There  are  substantial  data  showing 
that  occupants  of  heavy  vehicles, 
particularly  heavy  trucks,  face  a 
significant  risk  of  death  and  injury  in 
vehicle  crashes.  For  instance,  there  are 
approximately  1000  deaths  annually  of 
heavy  vehicle  occupants  [Heavy  Truck 
Safety  Study,  DOT  HS  807 109).  Total  or 
partial  ejections,  which  could  be 
substantially  reduced  by  increased 
safety  belt  usage,  accounted  for  about  30 
percent  of  all  the  heavy  vehicle 
fatalities.  The  agency  estimates  that 
about  43,000  injuries  occur  in  heavy 
vehicles  annually  [Heavy  Truck  Safety 
Study.  DOT  HS  807 109). 

A  study  entitled  "Heavy  Truck 
Occupant  Protection"  (DOT-HS-806- 
368)  has  found  that  impacts  with  the 
steering  wheel  assembly,  as  well  as 
ejection  and  entrapment,  are  the 
primary  sources  of  injuries  and  fatalities 
to  drivers  of  heavy  trucks.  This  study 
concluded  that  safety  belts  could  have 
reduced  the  severity  of  the  injuries  in  as 
many  as  40  to  60  percent  of  the  crashes. 
Other  research  studies  of  heavy  vehicle 
crashes,  such  as  "Study  of  Heavy  Truck 
Occupant  Protection;  Accident  Data 
Analyses"  (DOT-HS-806-428).  have 
also  recommended  developing  ways  of 
improving  safety  belt  usage  in  heavy 
vehicles  as  a  means  of  improving 
occupant  safety  in  those  vehicles. 

Surveys  of  belt  usage  among  heavy 
truck  drivers  have  found  usage  to  be  as 
low  as  6.2  percent,  which  is 
substantially  below  the  national  average 
for  passenger  car  drivers.  Surveys  of 
heavy  vehicle  drivers  have  noted 
several  behavioral  and  vehicle  design- 
related  reasons  for  low  belt  use  among 
heavy  truck  drive*^.  Results  of  any 
analysis  by  the  Transportation  System 
Center  in  1983  of  surveys  conducted  by 
the  Private  Truck  Council  of  America 
and  the  International  Brotherhood  of 
Teamsters  revealed  that  driven  were 
concerned  about  the  cleanliness  of 
safety  belts  as  well  as  the  design  of  the 


belt  system.  About  25  percent  of  those 
who  reported  that  they  did  not  use  the 
safety  belts  cited  dirty  belts  as  the  most 
important  reason  for  non-use  of  the 
belts. 

Belts  in  heavy  vehicles  were  often  too 
dirty  to  wear  because  most  safety  belts 
in  heavy  vehicles  on  the  road  today  are 
not  equipped  with  retractors.  Absent  a 
retractor,  the  belts  can  dangle  from  the 
seat,  become  tangled  in  the  seat 
structure,  and  become  soiled  with  dirt 
and  grease  on  the  vehicle's  floor. 
Properly  working  retractors  would 
eliminate  these  problems. 

By  way  of  contrast,  a  survey  by 
ADTECH  (Contract  DTNH  22-81-C- 
07075)  found  that  75  percent  of  the 
United  Parcel  Service  (UPS)  drivers  who 
were  observed  for  the  survey  were 
wearing  their  safety  belts.  UPS  has  a 
company  policy  requiring  drivers  to 
wear  their  belts,  under  penalty  of 
company-imposed  sanctions  for  failure 
to  do  so.  UPS  also  equips  its  trucks  with 
an  upgraded  safety  belt  system  that 
includes  retractors  mounted  on  the  seat 
pan  and  stand-up  buckles  for  easy  one- 
handed  operation.  The  combination  of 
company  pohcy  and  improved  belt 
systems  resulted  in  very  high  belt  usage. 

NoUce  of  Proposed  Rulemaking 

The  agency  proposed  several  changes 
to  the  requirements  for  belt  systems  in 
heavy  vehicles  in  a  notice  of  proposed 
rulemaking  (NPRM)  published  on  May 
30. 1985  (50  FR  23041).  First,  that  notice 
proposed  that  emergency  locking 
retractors  (ELR's)  be  at  each  outboard 
seating  position  in  heavy  trucks  and 
MPVs  and  at  the  driver's  seat  in  heavy 
buses.  Retractors  ensure  that  the  belts 
will  not  experience  cleanliness  problems 
and  help  ensure  that  the  belts  will  be 
readily  accessible  to  vehicle  occupants. 
With  respect  to  the  type  of  retractor,  the 
notice  proposed  to  require  ELR's. 
because  they  are  already  required  in 
passenger  cars  [see  46  FR  2064;  January 
8, 1981).  This  requirement  was  specified 
primarily  because  ELR's  permit  more 
freedom  of  movement  than  do  automatic 
locking  retractors  (ALR's).  NHTSA 
tentatively  concluded  that  the  proposed 
requirement  for  ELR's  in  heavy  vehicles 
would  avoid  the  typical  problems  posed 
for  belt  occupants  by  ALR's.  With 
current  designs  of  ALR's,  the  safety  belt 
"cinches  down"  (becomes  progressively 
tighter)  around  an  occupant  as  the 
vehicle  travels  over  potholes  or  other 
jarring  surfaces  of  the  road.  This 
"cinching  dowm"  effect  can  discourage 
continued  belt  use.  To  provide  the 
maximum  benefits,  the  notice  proposed 
to  also  require  that  ELR's  be  mounted  to 
the  seat  frame  above  any  air  suspension 
mechanism  used  in  the  vehicle  seat. 


Second,  the  notice  proposed  to  require 
that  heavy  vehicles'  belts  have  a 
standardized  push  button  release,  just 
as  all  safety  belt  systems  in  light 
vehicles  are  required  to  have  a 
standardized  push  button  release.  Many 
heavy  vehicles  currently  have  flap-type 
releases  such  as  are  found  on  airplane 
safety  belts.  The  NPRM  explained  that 
the  flap-type  releases  are  more 
susceptible  to  accidental  opening  during 
a  crash  or  rollover,  for  example,  by 
being  caught  in  a  sleeve.  Additionally,  if 
there  is  a  need  to  extricate  a  belted 
driver  from  a  vehicle  after  a  crash,  a 
standardized  release  mechanism  would 
eliminate  any  potential  confusion  about 
how  to  release  the  safety  belt. 
Accordingly,  NHTSA  tentatively 
concluded  that  safety  belt  use  in  heavy 
vehicles  could  be  increased  if  the  safety 
belt  release  mechanisms  in  heavy 
vehicles  were  the  same  as  those  in 
lighter  vehicles. 

Finally,  the  NPRM  sought  data  from 
commenters  to  help  the  agency  make  a 
determination  of  whether  to  propose 
amending  the  anchorage  strength 
requirements  for  heavy  vehicles. 
Presently,  safety  belt  anchorages  in 
heavy  vehicles  are  required  to 
withstand  a  5,000-pound  load.  However, 
the  European  Economic  Community  has 
amended  its  safety  belt  anchorage 
requirements  downward,  lowering  them 
to  a  1,517-pound  load  for  lap/shoulder 
belts  and  2,495  pounds  for  lap  belts.  The 
NPRM  asked  for  data  from  all  interested 
parties  on  the  effects  of  such  a  change  in 
the  United  States  driving  environment. 

The  Comments  and  the  Agency 
Response 

The  agency  received  23  comments  in 
response  to  this  NPRM,  all  of  which 
were  considered  in  developing  this  final 
rule.  The  most  significant  points  raised 
in  the  comments  are  addressed  below, 
along  with  the  agency's  response  to  the 
comments.  For  the  convenience  of  the 
reader,  these  issues  are  set  forth  in  the 
same  order  they  were  presented  in  the 
NPRM. 

1.  Retractors 

Five  commenters  supported  the 
proposal  to  require  ELJt's  on  heavy 
vehicle  safety  belts.  These  commenters 
were  the  International  Brotherhood  of 
Teamsters  (Teamsters),  the  American    • 
Petroleum  Institute  (API),  the  California 
Highway  Patrol  the  Insurance  Institute 
for  Highway  Safety  (IIHS).  and  Chrysler 
Corporation  (Chrysler).  Chrysler  stated 
that  it  already  equips  all  of  its  heavy 
vehicles  with  ELR's  only. 

On  the  other  hand.  11  commenters 
objected  to  the  proposal  to  require  ELR's 


in  heavy  vehicles.  Navistar,  formerly 
called  International  Harvester,  stated 
that  it  agreed  with  the  agency's  proposal 
to  increase  belt  usage  in  heavy  vehicles 
by  requiring  that  safety  belts  in  those 
vehicles  be  equipped  with  retractors. 
However,  Navistar  stated  its  opinion 
that  ELR's  would  not  be  acceptable  for 
all  heavy  truck  applications  and  stated 
that  it  installs  primarily  non-locking 
retractors  (NLR's)  in  its  heavy  vehicles. 
Mack  Trucks,  Inc.,  Freightliner.  and 
Volvo  White  offered  comments  that 
raised  essentially  the  same  points  as 
Navistar's.  Ford,  the  American  Seat  Belt 
Council  (ASBC),  and  the  Motor  Vehicle 
Manufacturers  Association  (MVMA) 
commented  that  they  agreed  with  the 
proposal  to  require  retractors  on  heavy 
vehicle  safety  belts,  but  they  did  not 
support  the  proposal  to  specify  ELR's. 
Ford,  ASBC,  and  MVMA  alleged  that 
such  a  requirement  would  be 
unnecessarily  design  restrictive, 
especially  when  there  are  questions 
about  the  comfort  of  webbing-sensitive 
ELR's  in  some  heavy  truck  applications. 
PACCAR  also  questioned  the 
acceptability  of  ELR's  in  all  heavy  truck 
applications,  and  asserted  that  new 
designs  of  ALR's  would  alleviate  the 
occupant  comfort  problems  associated 
with  older  designs  of  ALR's 

Indiana  Mills  &  Manufacturing,  Inc. 
(IMMI)  commented  that  the  proposed 
requirement  for  ELR's  in  heavy  vehicles 
would  present  problems  for  the  safety 
belts  at  the  driver's  seat  in  large  school 
buses.  Specifically.  IMMI  stated  that 
two  States  (Washington  and  Illinois) 
currently  require  that  only  ALR's  be 
installed  on  the  safety  belts  for  the 
driver's  seat  in  school  buses.  These 
State  requirements  would  be  preempted 
if  NHTSA  were  to  require  only  ELR's  in 
heavy  vehicles.  The  National  School 
Transportation  Association  (NSTA) 
slated  that  the  May  1985  National 
Conference  on  School  Transportation 
adopted  a  resolution  supporting  only 
ALR's  for  the  safety  belts  installed  at 
the  driver's  seat  of  large  school  buses. 
According  to  NSTA.  the  reasoning 
behind  this  action  was  that  it  is  believed 
to  be  more  important  to  keep  the  school 
bus  driver  in  his  or  her  seat  at  all  times, 
to  permit  the  driver  to  retain  control  of 
the  vehicle,  than  to  ensure  the  driver's 
comfort.  Hence,  NSTA  opposed  the 
proposal  for  ELR's  to  the  extent  that  it 
would  mandate  ELR's  for  the  driver's 
seat  in  school  buses.  The  Blue  Bird  Body 
Company  (Blue  Bird),  a  school  bus 
manufacturer,  also  opposed  the 
proposed  ELR  requirement.  Blue  Bird 
stated  that  it  currently  provides  NLR's 
as  standard  equipment  and  ALR's  as 
optional  equipment  on  the  safety  belts 


at  the  driver's  position  in  large  school 
buses.  Blue  Bird  alleged  that  the  primary 
function  of  the  safety  belts  for  the  driver 
of  school  buses  is  to  keep  the  driver  in 
position  at  all  times,  and  that  ELR's 
might  fail  to  achieve  this  purpose. 
In  response  to  these  comments, 
NHTSA  has  thoroughly  reexamined  its 
proposed  requirement  for  ELR's  in  heavy 
vehicles.  The  agency  concludes  that  a 
requirement  for  safety  belt  retractors  in 
these  vehicles  would  be  likely  to 
increase  safety  belt  usage,  by  keeping 
the  belts  clean  and  reasonably 
accessible.  Therefore,  this  rule  adds  a 
requirement  that  the  safety  belts  in  such 
vehicles  be  equipped  with  retractors. 

With  respect  to  the  issue  of  requiring 
a  particular  type  of  retractor,  NHTSA 
had  proposed  that  ELR's  be  required 
because  those  retractors  are  generally 
the  most  comfortable  for  belt  occupants. 
In  proposing  that  ELR's  be  required,  the 
agency  in  effect  proposed  eliminating 
the  NLR's  that  several  commenters 
stated  were  standard  equipment  on  their 
heavy  vehicle  safety  belts.  This  proposal 
was  based  on  the  fact  that  NLR's  must 
be  snugly  adjusted  to  provide  adequate 
crash  protection.  Drivers  of  heavy  trucks 
who  are  familiar  with  the  ELR's  in  their 
family  cars  might  not  snugly  adjust  the 
belt  in  their  heavy  trucks,  because  that 
step  is  not  necessary  if  the  belt  has  an 
ELR.  If  this  were  to  occur,  any  excess 
slack  in  the  NLR  belt  would  play  out  in 
a  crash,  potentially  allowing  the  driver 
to  move  out  of  his  or  her  seat  and 
subjecting  the  driver  to  an  increased 
risk  of  injury.  To  preclude  such  results, 
this  final  rule  adopts  the  proposed 
prohibition  of  NLR's  for  the  safety  belts 
in  heavy  trucks. 

On  the  other  hand,  the  agency 
explained  the  proposed  prohibition  of 
ALR's  was  based  on  the  tendency  of 
those  retractors  to  become 
uncomfortable  because  of  progressive 
tightening  or  "cinching  down."  The 
agency  had  no  additional  reasons  for 
proposing  to  prohibit  ALR's  on  heavy 
vehicle  belts.  At  the  time  the  agency 
proposed  to  require  ELR's  only, 
however,  it  was  not  aware  of  either  a 
requirement  by  some  States  that  the 
driver's  seat  in  heavy  school  buses  be 
equipped  with  an  ALR  or  the  existence 
of  newer  ALR  designs  with  anti-cinch 
capability.  Since  NHTSA  was  unaware 
of  the  States'  requirement  for  an  ALR  on 
the  driver's  seat  of  a  school  bus,  the 
agency  did  not  consider  whether  it  was 
necessary  or  desirable  to  preempt  those 
State  regulations  by  issuing  a  Federal , 
regulation.  Executive  Order  12812 
compels  NHTSA  to  consider  the 
federalism  implications  of  this  final  rule, 
now  that  the  agency  is  aware  of  those 


State  regulations.  After  considering  the 
federalism  implications,  the  agency  has 
determined  that  it  is  not  necessary  to 
preempt  these  State  requirements,  for 
the  reasons  set  forth  below. 

With  respect  to  the  issue  of  newer 
ALR  designs  with  anti-cinch  capability, 
NHTSA  further  investigated  these 
newer  designs  by  visiting  three  retractor 
manufacturers  (IMMI,  TRW,  and  Allied) 
to  review  their  anti-cinch  ALR  programs. 
As  a  result  of  the  information  gained 
from  reviewing  these  programs,  NHTSA 
has  concluded  that  the  cinching  problem 
may  be  solved  for  ALR's.  Therefore,  this 
rule  has  been  expanded  from  the 
proposal,  in  order  to  permit  ALR's  with 
anti-cinch  capability  to  be  installed  in 
heavy  vehicles.  For  the  purposes  of  this 
rule,  anti-cinch  capability  for  an  ALR  is 
determined  by  examining  the  working  of 
the  retractor  after  it  has  locked  after  the 
initial  adjustment  of  the  safety  belt. 
After  this  initial  adjustment  and  with 
the  webbing  extended  to  75  percent  of 
its  maximum  extension,  an  ALR  with 
anti-cinch  capability  will  not  retract 
webbing  to  the  next  locking  position 
until  at  least  %  of  an  inch  of  webbing 
has  been  retracted  into  the  retractor. 
These  requirements  were  derived 
from  existing  requirements  in  Standard 
No.  209.  Section  S4.3{i)  of  Standard  No. 
209  currently  specifies  that  the  webbing 
of  a  seat  belt  assembly  equipped  with 
an  ALR  "shall  not  move  more  than  1 
inch  or  25  millimeters  between  locking 
positions  of  the  retractor."  This 
requirement  ensures  that  occupants  of 
seating  positions  with  ALR's  will  not 
move  forward  more  than  one  inch  in  a 
crash  before  the  ALR  locks.  However, 
Standard  No.  209  does  not  set  forth  any 
required  minimum  distance  for  the 
webbing  to  move  between  locking 
positions  on  an  ALR.  Absent  a  provision 
for  a  n^inimum  distance  of  webbing 
travel  between  locking  positions  on 
ALR's,  those  retractors  have  exhibited 
the  tendency  to  "cinch  down"  on 
occupants,  as  explained  above  and  in 
the  NPR.M. 

NHTSA  believes  that  anti-cinch 
capability  in  ALR's  can  be  defined  by 
incorporating  a  minimum  distance  of 
webbing  travel  between  locking 
positions  on  ALR's.  The  agency  started 
from  the  premise  that  this  minimum 
distance  should  not  compromise  the  one 
inch  maximum  distance  of  webbing 
travel  that  is  needed  for  adequate 
occupant  crash  protection.  NHTSA 
sought  to  establish  a  minimum  distance 
requirement  that  was  not  too  close  to 
the  one-inch  maximum  distance 
requirement,  in  recognition  of  the  item- 
to-item  variations  inherent  in  mass- 
produced  goods.  Setting  a  minimum 
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distance  requirement  too  close  to  the 
one-inch  maximum  limit  could  result  in 
manufacturers  being  forced  to  scrap  a 
larger  than  normal  percentage  of  their 
ALR's  because  those  ALR's  exceeded 
the  one-inch  maximum  limit.  On  the 
other  hand,  NHTSA  sought  to  establish 
a  minimum  distance  requirement  that 
was  sufficiently  close  to  the  one-inch 
limit  to  minimize  instances  of  "cinch 
down."  The  agency  has  concluded  that 
the  %-inch  minimum  established  by  this 
rule  represents  the  most  appropriate 
balance  of  these  competing  interests. 

The  75  percent  extension  specified  for 
determining  compliance  with  this 
requirement  is  identical  to  the  75 
percent  extension  already  specified  in 
S5.2(i)  of  Standard  No.  209  for 
determining  whether  ALR's  comply  with 
Standard  No.  209.  NHTSA  believes  that 
it  is  appropriate  to  measure  compliance 
with  this  new  y4-inch  minimum  webbing 
travel  requirement  for  ALR's  in 
Standard  No.  208  under  the  same 
conditions  currently  specified  for 
determining  compliance  with  the 
existing  1-inch  maximum  webbing  travel 
requirement  for  AlJl's  in  Standard  No. 
209. 

2.  Mounting  Position  of  Retract ors 

The  NPRM  proposed  that  ¥AR'%  would 
have  to  be  mounted  to  the  seat  frame 
above  any  air  suspension  mechanism 
used  in  the  vehicle's  seat.  This  proposed 
requirement  was  intended  to  ensure  that 
the  belt  would  not  tighten  around  the 
wearer,  and  possibly  discourage 
continued  use,  whenever  the  suspension 
seat  moved. 

The  Teamsters  supported  this 
proposal  because  it  would  help  increase 
belt  comfort  for  the  wearer.  MVMA 
stated  that  it  supported  the  intent  of  the 
proposal,  but  that  it  believed  the 
proposed  wording  would  result  in 
unintended  restrictions  in  retractor 
location  for  some  suspension  seat 
designs.  MVMA  suggested  that  the 
requirement  be  reworded  to  specify  that 
the  retractors  be  mounted  on  the  seat 
structure  that  moves  with  the  seat 
occupant  as  the  suspension  system 
functions.  MVMA  also  stated  that  the 
proposed  retractor  location 
requirements  did  not  appear  to  address 
the  possible  future  installation  of  lap/ 
shoulder  belts  in  heavy  vehicles.  This 
point  was  echoed  in  the  comments  of 
IMMl  and  Volvo  White,  both  of  which 
stated  that  the  proposed  retractor 
location  requirements  would  restrict 
designs  of  lap/shoulder  belts  for  heavy 
vehicles.  ASBC  commented  that 
advanced  belt  systems  are  being 
developed  for  heavy  vehicles,  and 
siip;ested  that  NHTSA  not  preclude 
installation  of  such  belt  isystems  by 


requiring  retractors  to  be  mounted  on 
suspension  seat  frames.  Freightliner 
commented  that  the  EEC  allows 
anchorages  for  lap/shoulder  belts  with 
ELR's  that  are  installed  in  heavy 
vehicles  to  be  mounted  on  the  cab 
structure.  Freightliner  stated  that  the 
proposed  retractor  location 
requirements  would  conflict  with  the 
EEC  requirement. 

Bostrom  Seating,  Inc.  (Bostrom)  and 
Mack  asked  whether  the  agency 
intended  to  cover  only  seats  with  air 
suspension,  as  proposed  in  the  NPRM, 
or  whether  the  agency  meant  to  address 
all  types  of  suspension  seats  in  heavy 
trucks,  which  would  include  scats  that 
use  steel  or  rubber  spring  suspensions. 
Volvo  White  also  commented  that  the 
proposed  location  requirement  was  too 
restrictive.  According  to  this  commenter, 
not  all  heavy  vehicle  seats  are  pedestal 
designs,  where  it  might  be  appropriate 
to  locate  retractors  on  the  seat  structure. 
Some  heavy  vehicle  seats  incorporate 
risers  integral  to  the  cab  of  the  heavy 
truck.  According  to  Volvo  White,  these 
types  of  seats  would  have  different 
design  requirements,  and  it  might  be 
inappropriate  to  locate  the  retractors  on 
the  seat  structure. 

in  response:  to  these  comments,  the 
agency  has  reevaluated  its  proposal. 
NHTSA  agrees  with  the  commenters 
that  the  proposed  language  was  drafted 
to  address  lap  belts  only,  and  that  it  did 
not  fully  consider  the  possibility  that 
some  manufacturers  would  install  lap/ 
shoulder  belts  in  heavy  vehicles.  To 
accommodate  this  possibility,  this  final 
rule  imposes  retractor  location 
requirements  only  for: 

1.  Lap  belts  that  use  ALR's:  and 

2.  The  pelvic  portion  of  a  dual 
retractor  lap/shoulder  belt  assembly,  if 
the  retractor  for  the  pelvic  portion  is  an 
ALR.  This  rule  does  not  impose  any 
retractor  location  requirements  for  lap 
belts  that  use  ELR's  or  for  ELR  lap/ 
shoulder  belt  assemblies.  Hence, 
manufacturers  that  are  developing  these 
types  of  belt  systems  for  heavy  vehicles 
will  not  have  to  change  the  planned 
location  of  the  retractor  in  response  to 
this  rule. 

There  «re  several  reasons  why  this 
rule  does  not  adopt  the  proposed 
location  requirements  for  ELR's  used  at 
a  seating  position  with  an  air 
suspension  seat.  First,  such  a 
requirement  does  not  appear  necessary 
in  many  instances.  In  general,  ElJt's  do 
not  cinch  down  on  the  belt  wearer  in 
most  applications.  Further,  some  new 
truck  cab  designs  will  have  seat  risers 
integral  to  the  cab  structure  with  the 
seat  cantilevered  from  the  riser.  A 
requirement  that  the  retractors  for  the 


belts  of  such  seats  be  located  on  the 
seat  structure  would  be  unnecessary, 
because  the  belts  would  not  cinch  down 
on  the  wearer  even  if  the  retractors 
were  on  the  riser  or  some  other  part  of 
the  cab  structure.  Additionally,  there  are 
now  available  some  electrically 
activated  ELR  designs  that  would 
prevent  the  retractor  from  tightening. 
even  if  the  retractor  were  located  on  the 
cab  structure. 

Second,  a  location  requirement  for 
ELR's  could  preclude  manufacturers 
from  exploring  some  innovative  belt 
system  designs  that  are  now  being 
considered  for  heavy  vehicles.  For 
instance,  the  agency  has  ledrntrd  that 
lap/shoulder  belts  with  F.LR's  are  being 
evaluated  for  installation  in  heavy 
vehicles,  some  of  which  would  require 
the  lap  belt  retractor  to  be  attached  to 
the  cab  structure.  The  apency  believes 
that  these  innovative  designs  could  offer 
comfort  and  occupant  protection  that 
would  be  at  least  as  good  as  that  offered 
by  systems  that  complied  with  the 
proposed  retractor  location 
requirements. 

Accordingly,  this  rule  specifies  no 
location  requirements  for  ELR's  used  on 
suspension  seats  in  heavy  trucks. 
NHTSA  assumes  that  vehicle 
manufacturers  will  consider  wearer 
comf^^rt  wrhen  determining  the 
appropriate  location  of  the  ELR's,  and 
that  manufacturers  will  not  position 
ELR's  in  locations  that  would  make  the 
safety  belts  uncomfortable  for  wearers. 
The  agency  will  reexamine  this  question 
if  these  assumptions  prove  to  be 
incorrect. 

With  respect  to  ALR's,  the  agency  has 
decided  that  this  final  rule  should 
include  retractor  location  requirements. 
As  noted  in  the  NPRM,  ALR's  are  not 
permitted  at  the  front  outboard  seating 
positions  in  passenger  cars,  because  of 
the  wearer  comfort  problems  that  have 
been  associated  with  those  belts.  If  an 
ALR  were  used  in  a  single  retractor  lap/ 
shoulder  belt,  the  retractor  would  lock 
when  the  belt  was  buckled,  thereby 
preventing  the  user  from  leaning 
forward  to  reach  vehicle  controls,  items 
in  the  glove  box,  and  so  forth.  Although 
this  rule  permits  only  ALR's  with  anti- 
cinch  capability  to  be  installed  in  heavy 
trucks.  NHTSA  believes  that  retractor 
location  requirements  are  still  necessarv' 
for  seats  that  have  suspension 
mechanisms.  If  an  ALR  were  located  on 
the  cab  structure  of  a  cab  with 
suspension  seats,  the  movement  of  the 
suspension  seats,  which  can  be  different 
from  the  movement  of  the  cab  structure, 
would  increase  the  hkelihood  of  belts 
cinching  down  on  the  wearer.  With  cab- 
mounted  ALR's  for  suspension  seats. 
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even  the  anti-cinch  capability  of  the 
AUl's  permitted  by  this  rule  would  not 
completely  eliminate  the  likelihood  that 
belt  wearers  would  experience  some 
"cinch  down"  and  discomfort  because  of 
the  belt  tightening  around  the  wearer. 
To  achieve  this  rule's  goal  of  enhancing 
belt  use  in  heavy  vehicles,  it  is 
necessary  to  eliminate  the  likelihood  of 
"cinch  down"  for  belt  users,  by 
specifying  location  requirements  for 
ALR's  used  on  suspension  seats. 

Bostrom  and  Mack  correctly  pointed 
out  in  their  comments  that  the  problems 
that  led  the  agency  to  propose  retractor 
location  requirements  for  seats  with  air 
suspension  systems  would  occur  in 
seats  with  other  types  of  suspension 
systems,  including  rubber  or  steel  spring 
suspension  systems.  Therefore,  these 
retractor  location  requirements  for 
ALR's  apply  to  all  vehicles  where  an 
ALR  is  installed  at  a  subject  scat  that 
has  its  own  suspension  system. 

The  agency  has  also  determined  that 
the  language  suggested  by  MVMA  in  its 
comments  effectuates  the  agency's 
intent  in  a  less  restrictive  manner.  The 
NPRM  proposed  that  the  retractors  be 
mounted  "on  the  seat  assembly  and 
above  any  adjustment  or  air-suspension 
mechanism."  MVMA  stated  that  on 
some  designs  of  suspension  seats,  the 
retractor  could  be  located  so  as  to 
minimize  the  likelihood  of  "cinching 
down,"  but  the  retractor  would  be 
adjacent  to  any  adjustment  or  air- 
suspension  mechanism,  not  "above"  it. 
Further,  MVMA  correctly  noted  that  a 
retractor  would  function  as  intended  by 
the  NPRM  if  it  were  mounted  below  the 
seat's  fore-and-aft  track,  but  that  this 
position  also  would  be  prohibited  by  the 
requirement  that  the  retractor  be 
mounted  "above"  any  adjustment 
mechanisms.  MVMA  suggested  that  the 
language  be  revised  to  permit  the 
locations  described  above,  while 
achieving  the  agency's  intent,  by 
specifying  that  retractors  be  located  "on 
the  seat  structure  that  moves  with  the 
seat  occupant  as  the  suspension  system 
functions."  This  final  rule  adopts 
MVMA's  suggested  language. 

3.  Standardize  Buckle  Release 

The  NPRM  proposed  to  require  that 
the  belts  in  heavy  vehicles  be  equipped 
with  a  push  button  release,  which  is 
required  for  all  safety  belt  systems  in 
light  vehicles.  This  proposal  was 
supported  by  Chrysler,  Mack,  Volvo 
White,  ASBC,  IIHS,  Ford,  the  Teamsters. 
NSTA,  Blue  Bird.  California  Highway 
Patrol,  and  Freightliner.  IMMI  also 
supported  the  proposal,  but  stated  that  it 
assumed  the  "push  button  release" 
would  permit  the  continued  use  of  slide- 
button  releases.  Section  S7.2(c)  of 


Standard  No.  208  requires  that  a  seat 
belt  assembly  shall  have  a  latch 
mechanism  that  "releases  at  a  single 
point  by  a  pushbutton  action."  This 
requirement  has  applied  to  passenger 
cars  since  1972  and  to  most  light  trucks 
and  multipurpose  passenger  vehicles 
since  1976.  Some  releases  that  comply 
with  the  requirements  of  S7.2(c)  could 
be  described  as  "slide-button  releases." 
On  the  other  hand,  some  designs  that 
could  be  described  as  "slide-button 
releases"  would  not  comply  with  S7.2(c), 
because  they  would  not  release  by  a 
"pushbutton  action."  If  IMMI  is 
uncertain  whether  the  release 
mechanism  ihni  it  called  a  "slide-button 
release"  complies  with  the  requirements 
of  S7.2(c),  it  should  request  an 
interpretation  of  that  section  with 
respect  to  its  release  mechanism,  and 
enclose  pictures  and  diagrams  of  the 
release  mechanism  with  the  request  for 
interpretation. 

CM  commented  that  it  uses  a  push 
button  release  on  all  of  its  vehicles,  so  it 
would  not  be  affected  by  the  adoption  of 
the  proposed  provision.  However,  GM 
stated  its  belief  that  such  a  requirement 
would  be  design-restrictive.  To  avoid 
this,  GM  suggested  that  other  releases 
be  permitted  if  they  include  a  means  to 
ensure  against  inadvertent  release.  Any 
standardization  effort  is  necessarily 
design-restrictive.  Accordingly, 
standardization  efforts  are  undertaken 
only  when  the  benefits  of 
standardization  outweigh  the 
disadvantages  of  restricting  alternative 
designs.  In  this  instance,  NHTSA  has 
concluded  that  the  benefits  of  having  a 
standardized  release  mechanism  in  all 
types  of  vehicles,  in  terms  of 
encouraging  use  and  eliminating 
confusion  about  how  to  release  the 
buckle  in  an  emergency,  are  sufficiently 
compelling  to  justify  the  prohibition  of 
other  types  of  release  mechanisms  in 
heavy  vehicles. 

Beam's,  a  heavy  vehicle  safety  belt 
manufacturer,  commented  that  there 
would  be  no  advantage  to  push  button 
buckles,  and  that  most  of  its  customers 
prefer  flap-type  buckles,  even  though 
there  is  no  price  difference  between 
push  button  and  flap-type  buckles. 
Similarly,  API  commented  that  there  is 
insufficient  information  to  provide  that 
push  button  buckles  are  superior  to  flap- 
type  buckles,  and  that  flap-type  buckles 
are  preferred  by  some  drivers.  NHTSA 
does  not  question  the  assertion  that 
some  drivers  prefer  flap-type  buckles. 
Further,  while  the  NPRM  explained 
NHTSA's  reasons  for  believing  that 
there  may  be  safety  advantages 
associated  with  pushbutton  release 
buckles,  the  NPRM  also  explicitly 


acknowledged  that  there  were 
insufficient  data  to  show  that  push 
button  release  buckles  have  a  marked 
safety  advantage  over  flap-type  buckles. 
However,  this  rulemaking  was  initiated 
to  improve  the  extremely  low  belt  use 
rate  in  heavy  vehicles.  The  agency  has 
concluded  that  a  requirement  that  safety 
belts  in  heavy  vehicles  have  the  same 
type  of  release  mechanism  that  is 
installed  in  the  driver's  personal  vehicle 
will  eliminate  any  confusion  or 
uncertainty  about  how  to  release  the 
belts.  Eliminating  any  confusion  or 
uncertainty  should  increase  belt  use  in 
heavy  vehicles,  and  increased  belt  use 
would  enhance  vehicle  safely. 

ATA  commented  that  the 
standardized  push  button  release  was  a 
good  idea,  but  it  was  concerned  that 
truck  drivers  wearing  work  gloves  or 
mittens  might  find  it  difficult  to  release 
their  belts.  NHTSA  knows  of  no  test 
results  to  support  this  position,  nor  have 
any  truck  drivers  raised  this  complaint. 
Some  NHTSA  personnel  attempted  to 
open  several  different  buckles  while 
wearing  heavily  padded  ski  gloves,  and 
did  not  encounter  any  difficulties  in 
releasing  the  buckles.  Therefore, 
NHTSA  has  no  reason  to  believe  that 
truck  drivers  wearing  gloves  or  mittens 
will  encounter  any  problems  releasing 
their  safety  belts. 

After  reconsidering  its  proposal  and 
the  comments  received  thereon,  the 
agency  has  adopted  in  this  rule  the 
proposed  requirement  that  the  safety 
belts  in  heavy  vehicles  have  a  push 
button  release  mechanism. 

4.  Safety  Belt  Loads 

The  NPRM  referred  to  the  EEC  action 
lowering  the  anchorage  strength 
requirements  for  safety  belts  in  heavy 
vehicles,  but  explained  that  the  agency 
had  insufficient  data  on  the  effects  of 
such  a  change  in  the  U.S.  driving 
environment.  Accordingly,  the  notice 
requested  data  from  all  interested 
parties  on  this  issue. 

In  response  to  this  request,  Chrysler 
and  GM  commented  that  they  had  no 
data  on  belt  loads.  Volvo  White,  Ford. 
ASBC,  and  the  California  Highway 
Patrol  believed  that  a  reduction  in  the 
anchorage  strength  requirements  for 
these  vehicles  would  be  appropriate,  but 
offered  no  data  to  support  this  belief. 
MVMA  stated  that  it  had  no  data  on  the 
subject,  but  recommended  that  this  area 
be  further  investigated.  ATA 
commented  that  a  task  force  of  the 
Society  of  Automotive  Engineers  (SAE) 
was  examining  the  issue  of  the 
appropriate  anchorage  strength 
requirements  for  these  vehicles.  Until 
that  task  force  completes  its  work,  the 
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ATA  said,  the  appropriate  anchorage 
strength  requirements  for  heavy  vehicles 
will  not  be  known,  so  heavy  vehicle 
manufacturers  should  continue  to 
comply  with  the  existing  5,000-pound 
load. 

Navistar  referred  to  one  crash  it 
conducted  "some  years  ago"  in  which 
the  belt  measured  in  a  27.000-pound 
straight  truck  was  533  pounds. 
Freightliner  referred  to  some  German 
crash  tests  of  a  truck  moving  at  21 
kilometers  per  hour  (kmh],  which 
corresponds  to  about  12.6  miles  per  hour 
(mph),  into  various  passenger  cars 
moving  at  42  kmh  (about  24.2  mph). 
These  crashes  yielded  a  truck 
deceleration  of  about  5  g's.  which 
Freightliner  interprets  as  showing  that 
the  anchorage  strength  requirements  for 
heavy  vehicles  could  be  lowered.  The 
agency  notes  that  the  Navistar 
information  consisted  of  a  single  crash, 
while  the  data  referred  to  by  Freightliner 
represented  a  single  European-size  truck 
crashing  into  European-size  passenger 
cars  at  a  single  speed. 

After  evaluating  these  comments, 
NHTSA  has  concluded  that  it  still  lacks 
sufficient  data  to  propose  lowering 
heavy  vehicle  anchorage  strength 
requirements.  The  agency  will  continue 
to  gather  data  in  this  area.  The  agency 
will  consider  initiating  rulemaking  on 
this  topic  if  and  when  there  are 
sufficiently  probative  data  on  the  effects 
of  lowering  anchorage  strength 
requirements  in  heavy  vehicles. 

5.  Other  Comments  on  Buckle  Release 
Accessibility  and  Ease  of  Operation 

In  their  comments,  Duke  Power 
Company  and  Mobil  Oil  asked  that  the 
final  rule  include  a  requirement  that  the 
buckle  release  mechanism  be  mounted 
on  the  inboard  side  of  the  vehicle.  Duke 
Power  commented  that  such  a 
requirement  would  ensure  the  buckle 
could  be  released  if  the  vehicle  was  in  a 
crash  where  it  was  hit  on  the  driver's 
side.  IIFIS  commented  that  the  preamble 
to  the  NPRM  referred  to  UPS  equipping 
all  its  trucks  with  stand-up  buckles  for 
easy  one-hand  operation,  and  asked  that 
the  final  rule  include  a  requirement  for 
all  heavy  vehicles  to  be  equipped  with 
stand-up  buckles  that  allow  one  hand 
operation. 

The  agency  does  not  believe  there  is  a 
safety  need  to  adopt  these  requested 
amendments.  NHTSA  notes  that  this 
rule  does  not  prohibit  manufacturers 
from  equipping  heavy  vehicles  with 
stand-up  buckles  or  buckles  on  the 
inboard  side  of  the  vehicle,  if  consumers 
prefer  those  features.  However,  NHTSA 
is  not  aware  of  any  data  that  show  that 
buckles  on  the  inboard  side  of  the 
vehicle  are  safer  than  buckles  on  the 


outboard  side.  In  fact,  one  might  argue 
that  buckles  on  the  outboard  side  could 
be  released  more  quickly  by  rescue 
personnel  in  fire  and  other  emergency 
situations,  thus  allowing  a  quicker 
rescue.  Further,  adoption  of  the 
requested  amendments  could  sei^e  to 
stifle  innovative  restraints  system  and 
seating  system  designs,  at  a  time  when 
the  agency  is  seeking  to  increase  safety 
belt  use  in  heavy  vehicles.  Therefore, 
NHTSA  has  not  adopted  these 
requested  amendments  in  this  final  rule. 

6.  Leadtime 

The  NPRM  proposed  to  give  one  year 
of  leadtime  between  the  publication  of 
the  final  rule  and  the  effective  date  of 
the  amendments.  Comments  were 
requested  on  this  leadtime.  MVMA 
stated  that  one  year  was  too  short  a 
leadtime,  although  it  did  not  explain  the 
basis  for  its  assertion.  Further.  MVMA 
did  not  indicate  what  length  of  time 
would  be  sufficient.  Navistar  suggested 
an  18-month  leadtime.  since  it  did  not 
install  ELR's  on  any  of  its  heavy 
vehicles.  It  asserted  that  it  would  need 
18  months  to  evaluate  the  available 
ELR's  and  incorporate  acceptable  ones 
into  its  vehicle  production.  Ford 
suggested  a  two-year  leadtime.  Ford 
commented  that  it  could  probably 
change  from  ALR's  to  ELR's,  as 
proposed,  on  its  vehicles  that  included 
retractors  in  about  18  to  20  months. 
However.  Ford  stated  that  some  of  its 
vehicles  did  not  currently  offer  any 
retractors.  On  those  vehicles.  Ford 
commented  that  it  might  have  to  modify 
seat  cushions  and  trim  to  make  room  for 
retractors,  or  to  move  the  anchorages. 
For  such  vehicles.  Ford  commented  that 
it  would  need  about  two  years  to  make 
and  test  all  the  required  changes.  Volvo 
White  indicated  that  it  would  need  a 
three  to  five-year  leadtime.  This  was 
based  on  1.5  to  2  years  to  redesign  its 
seats  to  comply  with  the  proposed 
retractor  location  requirements  on 
suspension  seats,  another  1  to  1.5  years 
to  redesign  its  vehicles  to  incorporate 
the  redesigned  seats,  and  then  another 
0.5  to  1  year  to  complete  its  certification 
testing  of  the  redesigned  vehicles.  Volvo 
White  also  included  a  0.5  to  1-year 
period  to  allow  it  to  use  up  existing 
supplies  of  old  seats. 

After  reconsidering  this  issue,  NHTSA 
has  concluded  that  the  proposed  one- 
year  leadtime  was  too  short,  primarily 
because  that  length  of  time  may  be 
needed  just  to  ensure  that  the  vehicle 
manufacturers  can  evaluate  retractors 
and  obtain  adequate  supplies  of  those 
retractors.  The  vehicle  manufacturers 
will  also  have  to  evaluate  the  seat 
designs  in  each  of  their  heavy  vehicle 
models  and  perhaps  change  some  of  the 


retractor  locations.  NHTSA  believes  this 
could  be  accomplished  in  approximately 
18  months  and  that  this  evaluation  could 
be  undertaken  simultaneously  with  the 
retractor  evaluation.  To  account  for  the 
uncertainties  in  the  agency  estimates, 
this  final  rule  provides  a  two-year 
leadtime  for  the  vehicle  manufacturers. 
This  means  that  heavy  vehicles 
manufactured  on  or  after  September  1, 
1990  must  comply  with  the  requirements 
of  this  rule.  The  agency  has  concluded 
that  the  Volvo  White  estimate  of  three 
to  five  years  is  excessive,  because  it 
was  premised  upon  that  company 
scrapping  all  its  existing  seat  designs 
and  lap/shoulder  belt  restraint  system 
designs.  Since  neither  of  those  actions  is 
required  by  this  rulemaking,  the 
estimate  is  not  deemed  reliable. 

7.  Costs 

The  NPRM  stated  NHTSA's  estimates 
that  this  rule  would  cost  the  consumer 
about  $14  in  1962  dollars  for  ELR's  at 
each  seating  position,  based  on  a  study 
of  the  belt  system  installed  in  a  1980 
Citation.  Since  most  heavy  vehicles 
have  two  seating  positions  in  the  cab, 
the  agency  estimated  incremental  costs 
of  installing  ELR's  would  be  about  $30 
per  heavy  vehicle,  which  would  result  in 
total  annaul  costs  of  between  $6  million 
and  $7  million.  Incremental  consumer 
costs  for  push  button  releases  were 
expected  to  be  less  than  10  cents  per 
vehicle  and  total  estimated  annual  cost 
for  push  button  release  was  estimated  at 
about  $30,000.  The  NPRM  asked  for 
comments  on  these  estimates. 

Ford  stated  that  the  estimated  costs 
were  reasonable.  Bostrom  stated  that 
the  estimated  costs  were  correct,  if  the 
intent  was  to  have  the  retractor 
mounted  on  the  seat  support  structure, 
not  the  seat  cushion  itself.  Neither  the 
proposal  nor  this  rule  requires  the 
retractors  to  be  mounted  on  the  seat 
cushion,  so  the  agency  is  treating 
Bostrom's  comment  as  saying  that  the 
cost  estimates  in  the  proposal  were 
accurate.  Volvo  White,  on  the  other 
hand,  stated  that  the  cost  estimates 
were  too  low.  First,  Volvo  White  did  not 
believe  the  1980  Citation  was  a  good 
benchmark  for  estimating  costs,  because 
the  sales  volume  for  the  1980  Citation 
was  more  than  two  years'  worth  of 
heavy  truck  sales  by  all  manufacturers. 
Second,  Volvo  White  now  equips  some 
of  its  vehicles  with  NLR's.  but 
consumers  get  a  credit  of  $20  per  seating 
position  if  they  order  the  truck  without  a 
retractor.  According  to  Volvo  White, 
ELR's  cost  more  than  NLR's,  so  the  cost 
estimate  for  ELR's  should  be  more  than 
$20  per  seating  position. 
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The  agency  has  concluded  that  its 
estimate  of  costs  was  reasonable,  and  is 
not  persuaded  by  Volvo  White's 
assertions  to  the  contrary.  The 
difference  in  sales  volume  between  the 
1980  Citation  and  total  heavy  truck  sales 
has  no  effect  on  NHTSA's  cost  estimate 
for  ELR's.  Retractor  manufacturers  use 
the  identical  parts  for  ELR's  regardless 
of  the  vehicle  type  in  which  the  ELR  is 
ultimately  installed.  Thus,  there  is  no 
inherent  reason  that  an  ELR  to  be 
installed  in  a  heavy  vehicle  would  cost 
any  more  or  less  than  an  ELR  to  be 
installed  in  a  passenger  car. 

Volvo  White's  consumer  credit  of  $20 
per  seating  position  ordered  without  a 
retractor  also  does  not  suggest  that  the 
agency's  cost  estimate  was  inaccurate. 
These  "delete  option"  credits  are  not 
necessarily  directly  related  to  the 
manufacturer's  costs  to  provide  the 
option.  Volvo  White  did  not  provide  any 
estimates  of  the  costs  it  would  incur  if  it 
were  to  provide  ELR's  in  its  heavy 
vehicles.  NHTSA  derived  its  cost 
estimate  from  an  actual  study  of  an  ELR, 
and  two  manufacturers  (Ford  and 
Bostrom)  commented  that  the  cost 
estimates  based  on  that  study  were 
reasonable.  Since  Volvo  White  did  not 
provide  any  cost  estimates  of  its  own, 
and  did  not  establish  that  NHTSA  had 
somehow  erred  in  its  own  cost 
estimates,  the  agency  concludes  that  its 
previous  cost  estimates  for  ELR's  was 
reasonable. 

The  agency  has  no  study  on  which  to 
base  a  cost  estimate  for  the  anti-cinch 
ALR's  permitted  by  this  rule.  However, 
if  manufacturers  of  anti-cinch  ALR's 
want  to  compete  with  manufacturers  of 
ELR's  for  the  heavy  vehicle  market, 
NHTSA  anticipates  that  the  anti-cinch 
ALR's  would  be  comparably  priced. 
Thus,  for  the  purposes  of  this  rule. 
NHTSA  estimates  that  the  incremental 
costs  of  installing  anti-cinch  ALR's  will 
be  about  $30  per  heavy  vehicle,  the 
same  as  ELR's. 

Regulatory  Impacts 

NHTSA  has  examined  the  impacts  of 
this  rulemaking  action  and  determined 
that  this  rule  is  neither  "major"  within 
the  meaning  of  Executive  Order  12^1 
nor  "signiHcant"  within  the  meaning  of 
the  Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
agency  has  also  determined  that  the 
economic  and  other  impacts  of  this  rule 
are  so  minimal  that  a  full  regulatory 
evaluation  is  not  required. 

As  noted  in  the  NPRM,  most  new 
vehicles  manufactured  today  are 
equipped  only  with  simple  safety  belt 
buckles  with  no  retractors.  As  explained 
above,  the  incremental  customer  costs 
of  requiring  ELR's  or  anti-cinch  ALR's 


will  be  about  $14  per  seating  position,  or 
about  $30  per  heavy  vehicle.  Total 
estimated  annual  costs  of  requiring 
these  retractors  would  be  between  $6 
million  and  $7  million.  The  incremental 
customer  cost  for  requiring  a  push 
button  release  for  the  safety  belts  is 
expected  to  add  less  than  10  cents  to 
total  vehicle  cost,  and  will  result  in 
estimated  annual  costs  of  about  $30,000. 
These  figures  are  far  short  of  the  $100 
million  costs  that  result  in  a  rule  being 
classified  as  a  major  rule. 

Based  on  the  experience  of  the  United 
Parcel  Service  in  substantially 
increasing  safety  belt  use  by  its 
employees,  NHTSA  believes  that  the 
requirements  for  retractors  and  push 
botton  release  buckles  are  likely  to  raise 
safety  belt  use  up  to  15  to  20  percent.  An 
increase  in  belt  use  to  the  15  to  20 
percent  range  could  eliminate  40-60 
fatalities  annually  and  reduce  the 
severity  of  from  aoOO  to  12,000  injuries 
annually  for  heavy  truck  occupants. 
Since  the  safety  belt  use  rate  is 
unknown  for  drivers  of  heavy  MPV's 
and  buses,  the  agency  cannot  quantify 
the  potential  fatality  and  injury 
reduction  for  those  vehicles. 

NHTSA  has  also  considered  the 
effects  of  this  rule  under  the  Regulatory 
Flexibility  Act.  I  hereby  certify  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitieu.  Few,  if  any,  of  the  heavy 
vehicle  manufacturers  are  small  entities. 
To  the  extent  that  these  manufacturers 
experience  a  cost  increase  as  a  result  of 
this  rule,  that  increase  will  be  minimal, 
as  explained  above.  Likewise,  small 
organizations  and  small  governmental 
entities  will  not  be  significantly  affected 
by  this  rule.  Although  those  groups  do 
purchase  heavy  vehicles,  the  potential 
price  increases  resulting  from  this  rule 
will  be  minimal. 

The  agency  has  also  analyzed  this 
rule  for  the  purposes  of  the  National 
Environmental  Policy  Act,  and 
determined  that  the  rule  will  not  have 
any  significant  impact  on  the  quality  of 
the  human  environment. 

Finally,  NHTSA  has  considered  the 
federalism  implications  of  this  final  rule, 
as  required  by  Executive  Order  12612 
NHTSA  is  unaware  of  any  existing  State 
requirements  that  would  be  preempted 
by  this  rule.  After  considering  this  rule 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
1261?.  NHTSA  has  determined  that  the 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


List  of  Subjecte  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideretion  of  the  foregoing.  49 
CFR  571.208  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  US.C.  1392. 1401. 1403. 1407:  ^ 
delegation  of  authority  at  49  CFR  l.Sa 

S571.208    Standard  Na  208;  Occupant 
crssti  protection. 

2.  Section  4.3  of  Standard  No.  208  is 
revised  to  read  as  follows: 

S4.3  Trucks  and  multipurpose 
passenger  vehicles,  with  CVWR  of  more 
than  10.000  pounds. 

54.3.1  Trucks  and  multipurpo.te 
passenger  vehicles  with  a  GVWR  of 
more  than  10,000  pounds,  manufactured 
in  or  after  January  1, 1972  and  before 
September  1, 1990.  Each  truck  and 
multipurpose  passenger  vehicle  with  a 
gross  vehicle  weight  rating  of  more  than 
10,000  pounds,  manufactured  on  or  after 
January  1, 1972  and  before  September  1, 
1990.  shall  meet  the  requirements  of 
S4.3.1.1  or  S4.3.1.2.  A  protection  system 
that  meets  the  requirements  of  S4.3.1.1 
may  be  installed  at  one  or  more 
designated  seating  positions  of  a  vehicle 
that  otherwise  meets  the  requirements 
ofS4.3.1.2. 

54.3.1.1  First  option — complete 
passenger  protection  system.  The 
vehicle  shall  meet  the  crash  protection 
requirements  of  SS  by  means  that 
require  no  action  by  vehicle  occupants. 

54.3.1.2  Second  option — belt  system. 
The  vehicle  shall,  at  each  designated 
seating  position,  have  either  a  Type  1  or 
a  Type  2  seat  belt  assembly  that 
conforms  to  S571.209. 

54.3.2  Trucks  and  multipurpose 
passenger  vehicles  with  a  GVWR  of 
more  than  10,000  pounds,  manufactured 
on  or  after  September  1, 1990.  Each 
truck  and  multipurpose  passenger 
vehicle  with  a  gross  vehicle  weight 
rating  of  more  than  10,000  pounds, 
manufactured  on  or  after  September  1, 
1990,  shall  meet  the  requirements  of 
S4.3.2.1  or  S4.3.2.2.  A  protection  system 
that  meets  the  requirements  of  S4.3.2.1 
may  be  installed  at  one  or  more 
designated  seating  positions  of  a  vehicle 
that  otherwise  meets  the  requirements 
ofS4.3.2.2. 

S4.3.2.1  First  option — complete 
passenger  protection  system.  The 
vehicle  shall  meet  the  crash  protection 
requirements  of  §5  by  means  that 
require  no  action  by  vehicle  occupants. 
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S4.3.2.2  Second  option — belt  system. 
The  vehicle  shall,  at  each  designated 
seating  position,  have  either  a  Type  1  or 
a  Type  2  seat  belt  assembly  that 
conforms  to  S571.209  of  this  Part  and 
S7.2  of  this  Standard.  A  Type  1  belt 
assembly  or  the  pelvic  portion  of  a  dual 
retractor  Type  2  belt  assembly  installed 
at  an  outboard  seating  position  shall 
include  either  an  emergency  locking 
retractor  or  an  automatic  locking 
retractor.  An  automatic  locking  retractor 
provided  for  one  of  these  belt 
assemblies  at  an  outboard  seating 
position  shall  not  retract  webbing  to  the 
next  locking  position  until  at  least  V* 
inch  of  webbing  has  moved  into  the 
retractor.  In  determining  whether  an 
automatic  locking  retractor  complies 
with  this  requirement,  the  webbing  is 
extended  to  75  percent  of  its  length  and 
the  retractor  is  locked  after  the  initial 
adjustment.  An  automatic  locking 
retractor  that  is  used  at  an  outboard 
seating  position  that  has  some  type  of 
suspension  system  for  the  seat  shall  be 
attached  to  the  seat  structure  that 
moves  as  the  suspension  system 
functions. 

3.  Section  4.4  of  Standard  No.  208  is 
revised  to  read  as  follows: 

S4.4  Buses. 

S4.4.1  Buses  manufactured  on  or  after 
January  1,  1972  and  before  September  1, 
1990.  Each  bus  manufactured  on  or  after 
lanuary  1, 1972  and  before  September  1, 


1990,  shall  meet  the  requirements  of 
S4.4.1.1  or  S4.4.1.2. 

54.4.1.1  First  option — complete 
passenger  protection  system — driver 
only.  The  vehicle  shall  meet  the  crash 
protection  requirements  of  S5,  with 
respect  to  an  anthropomorphic  test 
dummy  in  the  driver's  designated 
seating  position,  by  means  that  require 
no  action  by  vehicle  occupants. 

54.4.1.2  Second  option — belt  system — 
driver  only.  The  vehicle  shall,  at  the 
driver's  designated  seating  position, 
have  either  a  Type  1  or  a  Type  2  seat 
belt  assembly  that  conforms  to  S571.209. 

S4.4.2  Buses  manufactured  on  or  after 
September  1,  1990.  Each  bus 
manufactured  on  or  after  September  1, 
1990,  shall  meet  the  requirements  of 
S4.4.2.1  or  S4.4.2.2. 

54.4.2.1  First  option — complete 
passenger  protection  system — driver 
only.  The  vehicle  shall  meet  the  crash 
protection  requirements  of  S5,  with 
respect  to  an  anthropomorphic  test 
dummy  in  the  driver's  designated 
seating  position,  by  means  that  require 
no  action  by  vehicle  occupants. 

54.4.2.2  Second  option — belt  system — 
driver  only.  The  vehicle  shall,  at  the 
driver's  designated  seating  position, 
have  either  a  Type  1  or  a  Type  2  seat 
belt  assembly  that  conforms  to  S571.209 
of  this  part  and  S7.2  of  this  standard.  A 
Type  1  belt  assembly  or  the  pelvic 


portion  of  a  dual  retractor  Type  2  belt 
assembly  installed  at  the  driver's 
seating  position  shall  include  either  an 
emergency  locking  retractor  or  an 
automatic  locking  retractor.  An 
automatic  locking  retractor  provided  for 
one  of  these  belt  assemblies  at  the 
driver's  seating  position  shall  not  retract 
webbing  of  the  next  locking  position 
until  at  least  %  inch  of  webbing  has 
moved  into  the  retractor.  In  determining 
whether  an  automatic  locking  retractor 
complies  with  this  requirement,  the 
webbing  is  extended  to  75  percent  of  its 
length  and  the  retractor  is  locked  after 
the  initial  adjustment.  An  automatic 
locking  retractor  that  is  used  at  a 
driver's  seating  position  that  has  some 
'  type  of  suspension  system  for  the  seat 
shall  be  attached  to  the  seat  structure 
that  moves  as  the  suspension  system 
functions. 

4.  The  introductory  phrase  of  section 
S7.2  is  revised  to  read  as  follows: 

S7.2  Latch  mechanism.  A  seat  belt 
assembly  installed  in  any  vehicle, 
except  an  automatic  belt  assembly,  shall 
have  a  latch  mechanism — 


Issued  on  |une  30. 1988. 
Diane  K.  Steed, 
Administrator. 

|FR  Doc.  88-15121  Filed  7-5-88;  8:45  am  J 
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This  section  of  the  FEDERAL   REGISTER 
contains  notices  to  tlie  public  of  the 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  ttie  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

High-Level  Waste  Licensing  Support 
System  Advisory  Committee 
(Negotiated  Rulemalcing);  Ninth 
Meeting 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  ninth  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  will  hold  the  ninth  meeting 
of  the  High-Level  Waste  Licensing 
Support  System  Advisory  Committee  on 
July  20-21, 1988.  The  Committee, 
established  under  the  Federal  Advisory 
Committee  Act,  is  tasked  with 
developing  recommendations  for 
revision  of  the  Commission's  Rules  of 
Practice  in  10  CFR  Part  2  related  to  the 
adjudicatory  proceeding  for  the  issuance 
of  a  license  for  a  geologic  repository  for 
the  disposal  of  high-level  waste  (HLW). 
The  Committee  is  attempting  to 
negotiate  a  consensus  on  proposed 
revisions  related  to  the  submission  and 
management  of  records  and  documents 
for  the  HLW  licensing  proceeding. 

DATE:  The  ninth  meeting  of  the  HLW 
Licensing  Support  System  Advisory 
Committee  will  be  held  |uly  20-21. 1988. 

ADDRESS:  The  location  of  the  July  20-21. 
1988.  meeting  of  the  HLW  Licensing 
Support  System  Advisory  Committee  is 
the  Best  Western  Airport  Plaza  Hotel. 
1981  Terminal  Way.  Reno.  Nevada. 
FOR  FURTHER  INFORMATION  CONTACT. 
Donnie  H.  Grimsley.  Director.  Divisicn 
of  Freedom  of  Information  and 
Publication  Services.  Office  of 
Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Telephone:  301^92-7211. 
SUPPLEMENTARY  INFORMATION    TliC 

ninth  meeting  of  the  HLW  Licensing 
Support  System  Advisory  Committee 
("negotiating  committee')  is  scheduled 
to  include  continued  discussion  of 


substantive  issues  related  to  a  high-level 
waste  licensing  support  systemn. 

Dated  at  Bethesda,  Maryland,  this  Ist  day 
of)ulyl988. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar, 

Acting  Chief.  Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publication  Services.  Office  of 
Administration  and  Resources  Management. 
I  PR  Doc.  88-15242  Filed  7-5-88:  8:45  am) 

BILUNG  CODE  7SWMI1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

{Airspace  Docket  No.  88-AGL-4] 

Proposed  Alteration  of  Sault  Sle.  Marie 
Additional  Control  Area,  Ml 

agency:  Federal  Aviation 

Administration  (FAA).  DOT 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
change  the  description  of  the  Sault  Sle 
Marie.  MI.  Additional  Control  Area 
(ACA).  The  Sault  Ste.  Marie 
nondirectional  radio  beacon  (RBN)  has 
been  decommissioned  and  the  current 
description  which  is  based,  in  part,  on 
the  RBN  is  no  longer  correct. 
DATES:  Comments  must  be  received  on 
or  before  August  15. 1988 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA. 
Great  Lakes  Region.  Attention:  Manager. 
Air  Traffic  Division.  Docket  No.  88- 
AGL-4,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  IL  60018 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916. 800  Independence 
Avenue  SW..  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 
I.pwis  W.  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 


Avenue  SW.,  Washington.  DC  20591: 
telephone:  (202)  267-9250. 
SUPPtXMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AGL^."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closign  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  F»roposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Admin. stration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  the  Sault  Ste. 
Marie.  MI.  ACA.  The  Sault  Ste.  Marie 
RBN  has  been  decommissioned  and  the 
ACA  description  should  be  redescribed 
to  remove  all  references  to  that  RBN. 
The  altered  description  of  the  Sault  Ste. 
Marie  ACA  slightly  expands  the  ACA 
which  includes  small  portions  of 
uncontrolled  airspace  which  will 
become  controlled  airspace.  However, 
this  change  will  not  adversely  affect  the 
flying  public  because  the  additional 
airspace  is  totally  over  Lake  Superior 
and  is  rarely  used.  Section  71.163  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6D 
dated  January  4, 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Additional  control 
area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  1348(a).  13M(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1963);  14 
CFR  11.00. 


§71.163    [Amended] 

2.  Section  71.163  is  amended  as 
follows: 
Sault  Ste.  Marie.  MI  |Reviaed| 

That  airspace  extending  upward  from  1,200 
feet  ACL  In  an  area  bounded  by  a  line 
beginning  at  lat.  46°33'00"  N..  long.  64°00'00" 
W..  to  lat.  46°13'00"  N,  long.  84°0000"  W..  to 
lat.  46'58'30"  N.,  long.  86''25  00"  W..  to  lat. 
48°07'00"  N.,  long.  89M000"  W..  to  lat. 
48°23'00"  N..  long.  88°33'00"  W..  to  the  point 
of  beginning.  The  airspace  within  Canada  is 
excluded. 

Issued  in  Washington.  DC.  on  June  22. 1968. 
Shelomo  Wugalter. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  88-15064  Filed  7-5-88:  8:45  am) 

BILUNO  COOC  4t10-13-« 

14  CFR  Part  71 

(Airspace  Docket  No.  8S-ANM-7I 

Proposed  Alteration  of  Laramie,  WY 
Transition  Area 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  General  Breese  Field, 
Laramie,  Wyoming.  The  intended  effect 
is  to  ensure  segregation  of  aircraft 
operating  in  instrument  weather 
conditions  and  other  aircraft  operating 
in  visual  weather  conditions. 
DATES:  Comments  must  be  received  on 
or  before  August  29, 1988. 
AOORESSES:  Send  comments  on  the 
proposal  to:  Manager.  Airspace  & 
System  Management  Branch.  ANM-530. 
Federal  Aviation  Administration, 
Docket  No.  88-ANM-7, 17900  Pacific 
Highway  South.  0-66966.  Seattle. 
Washington  98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  L.  Brown.  ANM-535,  Federal 
Aviation  Administration.  Docket  No.  88- 
ANM-7. 17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168. 
Telephone:  (206)  431-2535. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ANM-7".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

AvailabiUtyofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  & 
System  Management  Branch,  17900 
Pacific  Highway  South.  C-68966.  Seattle, 
Washington,  98168. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  11-2 
which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  controlled  airspace 
for  aircraft  executing  a  new  TACAN 
instrument  approach  procedure  to  the 
General  Breese  Field.  Laramie, 
Wyoming,  utilizing  the  Laramie 
VORTAC  (LAR)  as  a  navigation  aid. 
The  intended  effect  is  to  ensure 
segregation  of  aircraft  operating  in 
instrument  weather  conditions  and  other 
aircraft  operating  in  visual  weather 
conditions. 
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Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal. 

Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71-(  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134B(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

$71,181    (Amended] 

Ijiramie.  Wyoming.  Transition  Area 
I  Amended) 

On  the  seventh  line  after  "VORTAC",  add 
the  following  description:  *  *   *;  that  airspace 
extending  upward  for  1.200  feet  above  the 
surface  bounded  by  a  line  begiiming  at 
Utitude  41°53'00'N.,  Longitude  105°51'00"W.; 
to  Latitude  41''S3'00*N.,  Longitude 
lOS-OB'OO'W.:  to  Latitude  41*13'00"N., 
Longitude  105*08'00'W.:  to  Latitude 
41'13'00"N..  Longitude  105*5100"W.;  thence 
to  point  of  beginning  excluding  all  other 
controlled  airspace  which  overlaps. 

Issued  in  Seattle.  Washington,  on  ]une  20. 
1988. 
Francis  E.  Davis, 

Acting  Manager,  Air  Traffic  Division, 

Northwest  Mountain  Region. 

(FR  Doc.  88-15063  Filed  7-5-88;  8:45  am] 

BNXMG  COOC  4t10-13-M 


14  CFR  Part  71 

(Airspace  Doclcet  No.  88-AQL-11] 

Proposed  Alteration  of  VOR  Federal 
Airway,  Indiana 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
realign  Federal  Airway  V-243  located  in 
the  vicinity  of  Bowling  Green,  KY. 
Currently.  V-243  is  aligned,  in  part,  from 
Bowling  Green,  KY,  to  Terre  Haute,  IN. 
a  distance  of  approximately  158  nautical 
miles.  We  propose  to  redescribe  that 
portion  of  V-243  via  the  Huntingbiu^. 
IN,  very  high  frequency  omni-directional 
radio  range  and  tactical  air  navigational 
aid  (VORTAC).  This  action  would 
improve  navigation  in  that  area  and 
lower  the  minimum  en  route  altitude 
(MEA). 

dates:  Comments  must  be  received  on 
or  before  August  18, 1988. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Director,  FAA. 
Great  Lakes  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  88- 
AGL-11,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holiday,  between  8:30  a.m.  and 
5:  p.m.  The  FAA  Rules  Docket  is  located 
in  the  Office  of  the  Chief  Counsel.  Room 
916.  800  Independence  Avenue.  SW.. 
Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 
Lewis  W.  Still.  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLfMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 


identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AGI^ll."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue.  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NI^IM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Kegulations  (14  CFR  Part  71)  to 
realign  V-243  from  Bowling  Green.  KY. 
via  Huntingburg.  IN,  to  Terre  Haute.  IN. 
The  present  alignment  from  Bowling 
Green  to  Terre  Haute  has  an  MEA  of 
7.000  feet  for  fifty  percent  of  the 
distance.  By  adding  Huntingburg  to  the 
route  segment,  the  MEA  would  be 
lowered  significantly.  Currently,  traffic 
arriving/departing  the  Evansville,  IN. 
terminal  are  vectored  below  the  MEA  to 
expedite  traffic  flow  in  that  area.  This 
action  would  reduce  controller  workload 
and  reduce  delays.  Section  71.123  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6D 
dated  January  4, 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  U. 
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therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
Airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  I,.  97-449,  iHnuary  12. 1983);  14 
CFR  J  1.89. 

^  • 

§71.123    (Amwidcdl 

2.  Section  71.123  is  amended  as 
follows: 

V-243  [Amended) 

By  removing  the  words  "Terre  Haute,  IN." 
and  substituting  the  words  "Huntingburg,  IN: 
to  Terre  Haute.  IN." 

Issued  in  Washington.  DC.  on  |une  24. 1988. 
William  C.  Davis, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
|FR  Doc.  88-15062  Filed  7-.'>-88:  8:45  am) 

BILLING  COOC  M10-13-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tlie  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  965 

(Docket  No.  R-88-1396:  FR-24821 

Change  in  Consolidated  Supply 
Program  (CSP) 

aqency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
HUD. 


ACTION:  Proposed  rule. 


summary:  hud  is  proposing  to  delete 
from  the  Consolidated  Supply  Program 
(CSP),  purchase  agreements  under 
which  Public  Housing  Agencies  (PHAs) 
and  Indian  Housing  Authorities  (IHAs) 
purchase  supply  items  with  a  value  not 
in  excess  of  the  current  Open  Market 
Purchase  Limitation  of  $10,000.  This 
proposed  rule  would  reduce  HUD's 
involvement  in  purchasing  supplies  to 
develop,  maintain,  and  repair  buildings 
owned  or  leased  by  PHAs  and  IHAs. 
DATK  Comment  due  date:  September  6, 
1988. 

ADDRESS:  All  comments  concerning  this 
proposed  rule  should  be  addressed  to 
the  Rules  Docket  Clerk,  O^ice  of  the 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410.  Persons 
submitting  comments  should  include 
their  names,  addresses,  and  telephone 
numbers  and  refer  to  the  docket  number 
and  title  indicated  in  the  heading  of  this 
rule.  All  comments  submitted  will  be 
available  for  public  inspection  in  the 
Office  of  the  Rules  Docket  Clerk  at  the 
above  address  during  regular  business 
hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Diggs,  Chief,  Consolidated 
Supply  and  Procurement  Branch,  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  Room 
4124,  451  Seventh  Street  SW., 
Washington,  DC  20410.  telephone  (202) 
472-4703.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  The 

Department  issued  regulations  that 
govern  the  operation  of  the 
Consolidated  Supply  Program  (CSP)  (24 
CFR  Part  965,  Subpart  G  also  referenced 
in  the  Department  of  Housing  and  Urban 
Development  Acquisition  Regulation  (48 
CFR  2401.601-70  and  2402.101)),  in  order 
to  assist  Public  Housing  Agencies 
(PHAs)  and  Indian  Housing  Authorities 
(IHAs)  to  assure  the  low-income 
character  of  projects  as  required  under 
sections  6(a)  and  (9)  of  the  United  States 
Housing  Act  of  1937  (the  Act).  Under  the 
CSP.  the  Department  of  Housing  and 
Urban  Development  (HUD)  furnishes 
technical  contractual  assistance  to 
PHAs/IHAs  for  the  voluntary  use  of 
those  agencies  that  purchase  certain 
supplies,  material,  equipment,  and 
services  necessary  for  the  development, 
operation,  and  maintenance  of  low- 
income  housing. 

HUD  is  proposing  to  eliminate  the  use 
of  purchase  agreements  for  purchases  of 


supplies  with  a  value  not  in  excess  of 
the  current  Open  Market  Purchase 
Limitation  of  $10,000  from  the 
Consolidated  Supply  Program.  (See  24 
CFR  965.602(f)  and  965.604). 

Purchase  agreements  entered  into 
between  HUD  and  suppliers  were 
designed  to  provide  multiple  suppliers 
for  specified  Supply  Items  or  for  a  Line 
of  Items  [e.g.,  plumbing  supplies, 
electrical  supplies,  etc.)  at  a  discount 
where  such  discounts  would  not 
otherwise  be  available.  The  Department 
believes  that  PHAs/IHAs  can  obtain 
such  supplies  at  competitive  prices  by 
using  local  small  purchase  procedures. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276,  451 
Seventh  Street  SW..  Washington.  DC 
20410. 

This  proposed  rule  does  not  constitute 
a  "major  rule"  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291  on 
Federal  Regulation  issued  on  February 
17. 1981.  Analysis  of  the  rule  indicates 
that  it  does  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  reduces  HUD's 
involvement  in  the  purchasing  of 
supplies  to  develop,  maintain,  and  repair 
buildings  owned  or  leased  by  PHAs  and 
IHAs. 

This  rule  was  listed  as  item  1030  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25. 1988 
(53  FR  13854. 13892)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

Information  collection  requirements 
contained  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 


under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)).  Comments  relating  to 
information  collection  requirements 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  HUD.  After  OMB  review  and 
approval,  the  public  will  be  notified  of 
the  OMB  control  number  assigned  these 
requirements  through  a  technical 
amendment  to  this  proposed  rule. 

List  of  Subjects  in  24  CFR  Part  965 

Energy  conservation,  Loan  programs: 
housing  and  community  development. 
Public  housing.  Utilities. 

Accordingly.  24  CFR  Part  965,  Subpart 
G,  is  proposed  to  be  amended  as 
follows: 

PART  965— PHA-OWNED  OR  LEASED 
PROJECTS— MAINTENANCE  AND 
OPERATION 

Subpart  G— Consolidated  Supply 
Program 

1.  The  authority  citation  for  Part  965 
would  continue  to  read  as  follows: 

Authority:  Sees.  2.  3,  6.  and  9,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437. 1437a, 
1437d.  and  1427g):  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

§965.602    lAnwndedl 

2.  In  §  965.602,  paragraph  (f)  would  be 
removed  and  paragraph  (g)  and  (h) 
would  be  redesignated  as  (f)  and  (g) 
respectively. 

§  965.604    [  Removed  and  Reserved  1 

3.  Section  965.604  is  proposed  to  be 
removed  and  reserved. 

4.  Section  965.605(a)  would  be  revised 
to  read  as  follows: 

§  965.605    Reports. 

(a)  Report  on  purchases.  Within  60 
days  after  the  expiration  of  a  CSC,  the 
Contractor  shall  submit  a  report  to  the 
CSC  Contracting  Officer  including  the 
contract  number  and  the  total  dollar 
volume  of  PHA/IHA  purchases  under 
the  contract  during  the  preceding  fiscal 
year. 

*  •  •  •  • 

Dated:  June  24, 1988. 
lacqueline  Aamot 
Associate  General  Deputy  Assistant 
Secretary  for  Public  and  Indian  Housing. 

(FR  Doc.  88-15148  Filed  7-5-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  Safety 
and  Pollution-Prevention  Equipment 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Current  rules  governing 
offshore  oil  and  gas  operations  require 
that  safety  and  pollution-prevention 
equipment  (i.e.,  surface  safety  valves 
(SSV),  underwater  safety  valves  (USV); 
and  subsurface  safety  valves  (SSSV))  be 
manufactured  in  accordance  with  a 
quality  assurance  program  specified  in 
the  rule.  The  American  Petroleum 
Institute  (API)  has  requested  that  the 
quality  assurance  program  developed  by 
it  be  evaluated  by  the  Minerals 
Management  Service  and  recognized  as 
an  acceptable  alternative  or  option  to 
the  quality  assurance  program  presently 
specified  in  30  CFR  250.1  and  250.126. 
This  notice  proposes  to  amend  existing 
rules  to  update  the  American  National 
Standard  Institute/American  Society  of 
Mechanical  Engineers  (ANSI/ASME) 
SPPE-1  quality  assurance  standard  from 
the  1985  edition  to  the  1988  edition  and 
to  provide  for  the  recognition  of  API's 
quality  assurance  program.  API  Spec  Ql 
in  combination  with  API  Spec  14A  and 
14D,  as  an  acceptable  alternate  or 
optional  quality  assurance  program  for 
the  manufacture  of  safety  and  pollution- 
prevention  equipment. 
DATE:  Comments  must  be  received  or 
postmarked  by  August  5, 1988. 
ADDRESS:  Comments  should  be  mailed 
or  hand  delivered  to  the  Department  of 
the  Interior;  Minerals  Management 
Service;  Mail  Stop  646,  Room  6A110; 
12203  Sunrise  Valley  Drive;  Reston, 
Virginia  22091;  Attention:  Gerald  D. 
Rhodes. 

FOR  FURTHER  INFORMATION  CONTACr. 
M.  L.  Courtois;  Chief,  Offshore 
Inspection  and  Enforcement  Division; 
Minerals  Management  Service;  Mail 
Stop  647,  Room  6A200;  12203  Sunrise 
Valley  Drive:  Reston,  Virginia  22091; 
(703)  648-7750. 

SUPPLEMENTARY  INFORMATION:  The 
current  regulation  requires  that  safety 
and  pollution-prevention  equipment  be 
manufactured  under  the  1985  edition  of 
the  ANSI/ASME  SPPE-1  quality 
assurance  program.  The  API  has 
submitted  its  quality  assurance  program 
(API  Spec  Ql  in  combination  with  API 
Spec  14A  and  API  Spec  14D)  for 
evaluation  and  requested  its  recognition 


as  an  acceptable  alternative  or  optional 
program  to  the  ANSI/ASME  SPPE-1 
quality  assurance  program.  The  1988 
edition  of  the  ANSI/ASME  SPPE-1  and 
the  API  Ql  quality  assurance  programs 
have  been  reviewed  and  are  being 
proposed  for  recognition  in  the 
regulations  as  acceptable  alternative 
quality  assurance  programs. 

Section  250.126  would  be  amended  by 
adding  a  paragraph  (c)(3)  to  specify  API 
Spec  Ql  in  combination  with  API  Spec 
14A  and  14D  as  an  acceptable  quality 
assurance  program  and  by  moving 
requirements  for  installation,  inspection, 
maintenance,  testing,  removal,  redress, 
remanufacture,  and  documertalion  of 
safety  and  pollution-prevention 
equipment  from  paragraph  (c)(2)  to  a 
new  paragraph  (d). 

The  requirements  being  moved  into 
paragraph  (d)  are  a  reiteration  of  the 
requirements  also  contained  in 
§§  250.121  and  250.122.  and  the  change 
is  not  intended  as  a  substantive  change 
in  requirements. 

Section  250.1,  Documents 
Incorporated  by  Reference,  is  also 
proposed  for  modification.  The  API  Spec 
Ql,  Specification  for  Quality  Programs, 
API  Spec  14A.  Specification  for 
Subsurface  Safety  Valve  Safety 
Equipment,  and  API  Spec  14D, 
Specification  for  Surface  Safety  Valves 
and  Underwater  Safety  Valves,  were 
added  to  the  list  of  documents 
incorporated  by  reference.  The  API  Spec 
14A  and  14D  are  an  integral  part  of  the 
API  quality  assurance  program,  API 
Spec  Ql.  Other  changes  to  the 
documents  incorporated  by  reference 
involve  the  paragraph  where  the 
document  is  incorporated  into  the  rule 
and.  in  the  case  of  SPPE-1.  the  edition 
and  date  of  the  document  The  1988 
edition  of  SPPE-1  has  been  issued  by 
ANSI/ASME  and  is  being  proposed  for 
inclusion  in  the  rule  in  lieu  of  the  1985 
edition  currently  cited.  Interested 
persons  who  wish  to  submit  written 
comments  and  suggestions  regarding  the 
proposed  rule  should  forward  those 
comments  to  the  address  specified 
above. 

The  Department  of  the  Interior  (DOI) 
has  determined  that  this  rule  will  have  a 
positive  effect  on  the  economy  and  is 
not  a  major  rule  under  Executive  Order 
12291:  therefore,  a  regulatory  impact 
analysis  is  not  required. 

The  DOI  has  determined  that  this  rule 
will  not  have  a  significant  economic 
effect  on  small  entities  since  offshore 
activities  are  complex  undertakings 
generally  engaged  in  by  enterprises  that 
are  not  considered  small  entities. 

This  proposed  rule  does  not  affect  any 
information  collection  which  requires 
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approval  by  the  Office  of  Management 
and  Budget  in  44  U.S.C.  3501  et  seq. 

Author:  This  document  was  prepared 
by  |oe  Graddy,  Offshore  Inspection  and 
Enforcement  Division,  Minerals 
Management  Service. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference, 
Investigations,  Minerals  Management 
Service,  Mineral  royalties.  Oil  and  gas 
development  and  production.  Oil  and 
gas  exploration,  Oil  and  gas  reserves. 
Penalties,  Pipelines.  Public  lands- 
mineral  resources.  Public  lands-right-of- 
way.  Reporting  and  recordkeeping 
requirements.  Sulphur  development  and 
production.  Sulphur  exploration,  Surety 
bonds. 

Dated:  June  6. 1988. 
William  D.  Bettenl>erg, 
Director,  Minerals  Management  Service. 

For  the  reasons  set  forth  above,  30 
CFR  Part  250  is  proposed  to  be  amended 
as  follows: 

PART  250— (AMENDED] 

1.  The  authority  for  Part  250  continues 
to  read  as  follows: 

Authority:  Sec.  204  Pub.  L.  95-372.  92  Stat. 
629  (43  use.  1334) 

2.  Section  250.1  is  amended  by 
revising  paragraph  (c)(5)  revising  the 
introductory  portion  of  paragraph  (d), 
removing  paragraphs  (d)(6)  and  (d)(ll), 
renumbering  existing  paragraphs  (d)(12) 
through  (d)(46)  as  new  paragraphs 
(d)(15)  through  (d)(49),  renumbering 
existing  paragraphs  (d)(8)  through 
(d)(10)  as  new  paragraphs  (d)(ll) 
through  (d)(13),  renumbering  existing 
paragraph  (d)(7)  as  new  paragraph 
(d)(9),  renumbering  existing  paragraphs 
(d)(1)  through  (d)(5)  as  new  paragraphs 
(d)(2)  through  (d)(6),  and  adding  new 
paragraphs  (d)(1).  (d)(7).  (d)(8).  (d)(10), 
and  (d)(14)  as  follows: 

§  2S0. 1    Documents  Incorporated  by 
reference. 

***** 

(c)  *  *  * 

(5)  ANSI/ASME  SPPE-1-1988,  Quality 
Assurance  and  Certification  of  Safety 
and  Pollution  Prevention  Equipment 
Used  in  Offshore  Oil  and  Gas 
Operations,  Incorporated  by  Reference 
at  9  250.126(c)(2). 
***** 

(d)  American  Petroleum  Institute  (API) 
Documents.  The  API  documents  listed  in 
this  paragraph  may  be  purchased  from 
the  American  Petroleiun  Institute.  1220 
L  Street,  NW.,  Washington.  DC  20005. 


(Paragraphs  (d)(22)  through  (d)(49)  of 
this  section  refer  to  the  API  Manual  of 
Petroleum  Measurement  Standards.) 
(1)  API  Spec  Ql.  Specificaiton  for 
Quality  Programs.  Second  Edition, 
January  1986.  API  Stock  No.  811-00001. 
Incorporated  by  Reference  at: 
S  250.126(c)(3). 

•  *  •  *  • 

(7)  API  Spec  14A,  Specification  for 
Subsurface  Safety  Valve  Equipment, 
Seventh  Edition.  January  1988.  API 
Stock  No.  811-07150,  Incorporated  by 
Reference  at:  §  250.126(c)(3). 

(8)  API  RP 14B,  Recommended 
Practice  for  Design,  Installation,  and 
Operation  of  Subsurface  Safety  Valve 
Systems,  Second  Edition,  November 
1981  with  Supplement  3,  June  1986,  API 
Stock  No.  811-03200,  Incorporated  by 
Reference  at:  5§  250.121ie)(4), 
250.124(a)(l)(i),  and  250.126(d). 

•  *  •  *  * 

(10)  API  Spec  14D,  Specification  for 
Wellhead  Surface  Safety  Valves  and 
Underwater  Safety  Valves  for  Offshore 
Service.  Seventh  Edition.  January  1988, 
API  Sotck  No.  811-07183.  Incorporated 
by  Reference  at:  §  250.126(c)(3). 

•  •  •  *  * 

(14)  API  RP  14H,  Recommended 
Practice  for  Use  of  Surface  Safety 
Valves  and  Underwater  Safety  Valves 
Offshore,  Second  Edition,  April  1984. 
API  Stock  No.  811-07196,  Incorporated 
by  Reference  at:  §§  250.122(d)  and 
250.126(d). 

•  *  *  *  • 

3.  In  S  250.126.  paragraphs  (c)  (1).  (2) 
and  (3)  are  revised  and  paragraph  (d)  is 
added  to  read  as  follows: 

§250.126    Quality  aseurance  and 
performance  of  Mfety  and  pdlutioiv 
prevention  equipment 
***** 

(c)  *  •  * 

(1)  Be  identified  on  the  list  submitted 
under  paragraph  (b)  of  this  section  by  a 
lessee  of  the  lease  on  which  the  item  is 
to  be  installed. 

(2)  Be  certified  by  the  manufacturer  as 
having  been  produced  under  a  quality 
assurance  program  that  meets  the 
requirements  of  ANSI/ASME  SPPE-1.  or 

(3)  Be  certified  by  the  manufacturer  as 
haviing  been  produced  under  a  quality 
assurance  program  that  meets  the 
requirements  of  API  Spec  Ql  and  the 
technical  specification  API  Spec  14A  for 
SSSV's  and  API  Spec  14D  for  SSV's  and 
USVs. 

(d)  The  installation,  inspection, 
maintenance,  testing,  removal,  redress, 
field  repair,  and  documentation  of  safety 
and  pollution-prevention  equipment 
used  on  the  OCS  shall  be  in  accordance 
with  API  RP  14B  for  an  SSSV  and  API 


RP  14H  for  an  SSV  or  USV.  A 
remanufactured  SSV  or  USV  shall  meet 
the  requirements  of  paragraph  (c)  of  this 
section. 

(PR  Doc.  88-15025  Filed  7-5-08.  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  8S-2S4.  RM-61M] 

Radio  Broadcasting  Services;  Angola 
and  Lagrange,  IN;  Brooklyn,  Ml 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Lake  Cities 
Broadcasting  Corporation,  proposing  the 
substitution  of  FM  Channel  287B1  for 
Channel  261A  at  Angola,  Indiana,  and 
modification  of  the  license  for  Station 
WLKI-FM,  Channel  281A,  accordingly, 
to  provide  that  community  with  its  first 
wide  coverage  area  FM  service. 
Additionally,  petitioner  seeks  the 
substitution  of  Channel  262A  for 
Channel  288A  at  Lagrange,  Indiana,  as 
well  as  the  substitution  of  Channel  225A 
for  Channel  287A  at  Brooklyn,  Michigan, 
to  accommodate  its  proposal.  Reference 
coordinates  utilized  in  our 
determinations  are,  for  Angola.  IN. 
Channel  287B1,  41-34-25  and  84-52-32. 
for  Lagrange.  IN,  Channel  262A.  41-38- 
36  and  85-22-00,  and  for  Brooklyn.  MI. 
Channel  225A,  42-03-05  and  84-20-35. 
DATES:  Comments  must  be  filed  on  or 
before  August  19, 1968,  and  reply 
comments  on  or  before  September  6, 
1988. 

ADDRESS:  Federal  Communications 
Commission^  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  paHies  should  serve  the 
petitioner's  counsel,  as  follows:  Richard 
J.  Hayes,  Jr.,  Esq.,  1359  Black  Meadow 
Road,  Greenwood  Plantation, 
Spotsylvania,  VA  22553. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530. 
MlPWf  MENTARY  INFORMATION:  This  is  8 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
8fr-284,  adopted  May  25, 1988,  and 
released  June  28, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 


Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-15168  Filed  7-5-88;  8:45  am| 

BILUNG  CODE  ■71t-01-« 

47  CFR  Part  73 

(MM  Docket  No.  SS-20S,  RM-6373] 

Radio  Broadcasting  Service;  West 
Monroe,  LA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule.  

summary:  This  document  requests 
comments  on  a  petition  by  Bill 
Dunnavant  proposing  the  allotment  of 
Channel  247A  to  West  Monroe, 
Louisiana,  as  that  community's  second 
local  FM  service.  The  coordinates  for 
the  proposal  are  32-31-96  and  92-08-51. 
DATES:  Comments  must  be  filed  on  or 
before  August  19. 1988,  and  reply 
comments  on  or  before  September  6. 
1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Bill  Dunnavant, 
P.O.  Box  389.  Athens,  Alabama  35611 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 


Proposed  Rule  Making.  MM  Docket  No. 
88-285.  adopted  May  25, 1988,  and 
released  June  28, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business'hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW..  Suite  140. 
Washington,  DC  20037 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 
List  of  Subjects  in  47  CFR  Part  73: 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc.  88-15167  Filed  7-5-88;  8:45  am] 

BILUNG  COOE  S712-0t-« 


47  CFR  Part  73 

[MM  Docket  No.  88-282,  RM-6300] 

Radio  Broadcasting  Services; 
Greenwood,  MS 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes  the 
substitution  of  FM  Channel  230A  for 
Channel  270A  at  Greenwood, 
Mississippi,  in  order  to  permit  a  change 
in  transmitter  site  for  Station  WFTA. 
Channel  270C2.  Fulton.  Mississippi,  in 
response  to  a  petition  filed  by  Itawamba 
County  Broadcasting  Company,  Inc. 
Channel  270A  was  allocated  to 
Greenwood  in  MM  Docket  No.  84-231 
and  made  available  for  application  in 
window  number  32.  Two  applications 
are  now  pending  for  the  channel  at 
Greenwood.  The  substitution  can  be 
accomplished  in  compliance  with  the 
minimum  distance  separation 
requirements  of  the  Commission's  Rules 
at  the  specified  sites  of  each  applicant. 


DATES:  Comments  must  be  filed  on  or 
before  August  19, 1988.  and  reply 
comments  on  or  before  September  6. 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows: 

Itawamba  County  Broadcasting 
Company,  Inc..  Olvie  E.  Sisk,  President 
P.O.  Box  587,  Fulton.  Mississippi  38843. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-282,  adopted  May  17, 198a  and 
released  June  27, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140. 
Washington  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
|FR  Doc.  88-15171  Filed  7-5-88;  8:45  am| 
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47  CFR  Part  73 

IMM  Docket  No.  88-283.  RM-«2eO] 

Radio  Broadcasting  Services;  Port 
Gibson,  MS 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 
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summary:  This  document  requests 
comments  on  a  petition  filed  by  Evan 
Doss,  Jr.,  proposing  the  allocation  of  FM 
Channel  263A  to  Port  Gibson, 
Mississippi,  as  that  community's  first 
FM  broadcast  service.  The  coordinates 
for  Channel  263A  are  31-57-30  and  90- 
59-00. 

DATES:  Comments  must  be  filed  on  or 
before  August  19, 1988,  and  reply 
comments  on  or  before  September  6, 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Evan  Doss,  Jr.,  P.O.  Box  653. 
Port  Gibson,  Mississippi  39150. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-0530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
68-283,  adopted  May  17, 1988,  and 
released  June  28. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commiaaion. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  SS-lSiee  Filed  7-5-«8:  8:45  am] 
MujNa  OOM  aria-oi-M 


47  CFt)  Part  73 

[MM  Docket  No.  •7-32fl:  RM-57401 

Radio  Broadcasting  Services; 
S«natot>ia.  IMS 

agency:  Federal  Communications 

Commission. 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  This  document  dismisses  a 
petition  for  rule  making  Hied  by 
Christian  Impact,  Inc.,  requesting  the 
allotment  of  FM  Channel  229A  to 
Senatobia,  Mississippi.  The  petition  is 
dismissed  because  no  expression  of 
interest  has  been  filed  by  the  petitioner 
or  any  other  party.  With  this  action,  this 
proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-328, 
adopted  May  4, 1988,  and  released  June 
27, 198a  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division  Mass 
Media  Bureau. 

[FR  Doc.  88-15170  Filed  7-5-«8:  8:45  am) 
WLLMta  COOC  a712-01-«l 


47  CFR  Part  73 

[MM  Docket  No.  8S-286,  RM-e378] 

Radio  Broadcastinfl  Sarvlcas; 
Henderson,  TN 

AOENCy:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Chester 
County  Broadcasting  Co.,  Inc.,  proposing 
the  allocation  of  Channel  299A  to 
Henderson,  Tennessee,  as  a  first  local 


FM  service.  The  coordinates  for  the 
proposal  are  35-26-24  and  88-38-24. 
DATES:  Comments  must  be  filed  on  or 
before  August  19, 1988.  and  reply 
comments  on  or  before  September  6, 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Chester  County 
Broadcasting  Co.,  Inc.,  P.O.  Box  203, 
Henderson,  Tennessee  38340 
(Petitioner). 

for  further  INFORMATION  CONTACT 

Patricia  Rawlings.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-286,  adopted  May  25. 1988,  and 
released  June  28. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
pqrte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  aqnd  1.420. 

List  of  Subjects  b  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-15165  Filed  7-5-88;  8:45  am] 
MLLNM  COOC  ana-ai-M 


Federal  Register  /  Vol.  53.  No.  129  /  Wednesday.  July  6.  1988  /  Proposed  Rules 25353 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Part  382 

[FHWA  Docket  No.  MC-1 161 
RIN  212S-AA79 

Motor  Carrier  Safety  Standards; 
Controlled  Substances 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  public  hearings. 

summary:  In  a  notice  of  proposed 
rulemaking  (NPRM)  published  at  53  FR 
22268  on  June  14, 1988.  the  FHWA 
announced  that  it  was  considering 
holding  a  public  hearing  on  the  proposal. 
The  FHWA  has  determined  that  public 
hearings  would  be  useful  in  this 
rulemaking  proceeding.  This  notice 
announces  a  series  of  public  hearings  to 
solicit  information  concerning  the 
proposed  rulemaking.  Information 
gathered  at  the  public  hearings  will  be 
included  in  Docket  No.  MC-116  and  will 
be  reviewed  and  evaluated  by  the 
FHWA  in  conjunction  with  this 
rulemaking  proceeding. 
DATES:  See  supplementary 
INFORMATION  for  dates  of  hearings. 
ADDRESSES:  See  supplementary 
INFORMATION  for  locations  of  hearings. 

FOR  FURTHER  INFORMATION  CONTACT 

Requests  to  make  a  statement  at  any 
hearing  or  inquiries  about  the  logistics 
and  locations  of  a  hearing  should  be 
directed  to  Mr.  Stanley  Hamilton,  Office 
of  Motor  Carriers,  (HPS-1),  Federal 
Highway  Administration,  400  Seventh 
Street,  SW..  Washington,  DC  20590; 
(202)  366-0665.  Questions  concerning  the 
subject  matter  of  the  NPRM  should  be 
directed  to  Mr.  Thomas  P.  Kozlowski, 
Office  of  Motor  Carrier  Standards  (202) 
366-2981,  or  Mr.  Thomas  P.  Holian. 
Office  of  the  Chief  Counsel,  (202)  366- 
1350,  Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.  ET,  Monday  through  Friday, 
except  legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  14, 1988,  the  FHWA 
published  an  NPRM  in  the  Federal 
Register  (53  FR  22268).  The  NPRM 
proposes  rules  to  require  comprehensive 
drug  testing  and  rehabilitation  for  truck 
and  bus  drivers  operating  in  interstate 
commerce.  Testing  under  the  proposed 
rules  would  be  conducted  (1)  prior  to 
employment,  (2)  periodically.  (3) 
randomly,  (4)  after  a  fatal  accident,  and 
(5)  where  reasonable  cause  exists.  The 
NPRM  also  requests  comments  on  four 


alternatives  under  which  drivers  might 
qualify  for  rehabilitation  and  a  return  to 
employment  afterward.  The  alternatives 
are: 

(1)  Offer  an  opportunity  for 
rehabilitation  to  drivers  who  seek  help 
voluntarily  and  to  all  drivers  whose 
tests  show  illegal  drug  use; 

(2)  Offer  an  opportunity  for 
rehabilitation  to  drivers  who  seek  help 
voluntarily  or  who  are  found  to  use 
drugs  through  random  or  periodic  testing 
but  not  through  post-accident  or 
reasonable-cause  testing; 

(3)  Offer  an  opportunity  for 
rehabilitation  only  to  drivers  who 
voluntarily  seek  help;  or 

(4)  Do  not  require  rehabilitation. 
Employers  would  be  free  to  offer  more 
rehabilitation  options  than  the 
minimums  proposed. 

In  the  NPRM,  the  FHWA  announced 
that  it  was  considering  holding  a  public 
hearing  on  the  proposal.  The  FHWA  has 
determined  that  public  hearings  would 
be  useful  in  this  rulemaking  proceeding. 
Information  gathered  at  the  public 
hearings  will  be  included  in  Docket  No. 
MC-116.  This  information  will  be 
reviewed  and  evaluated  by  the  FHWA 
in  conjunction  with  this  rulemaking 
proceeding. 

The  NPRM  included  many  questions 
regarding  the  proposed  rules,  including 
specific  questions  about  the 
implementation  of  a  program  for  small 
operators,  costs  associated  with  the 
proposed  program,  and  alternatives  to 
the  proposed  rehabilitation 
requirements.  The  questions  contained 
in  the  NPRM  will  not  be  repeated  in  this 
notice.  The  FHWA  is  interested  in 
information  on  any  aspect  of  the 
proposed  rule.  The  FHWA  is  also 
interested  in  obtaining  specific,  factual 
information  regarding  any  other  anti- 
drug programs,  "success"  rates  of  those 
programs  based  on  the  population  of 
individuals  involved  in  the  program,  and 
difficulties  that  may  be  encountered 
during  implementation  of  anti-drug 
program. 

An  individual  is  not  required  to  make 
a  statement  at  a  hearing  in  order  to 
participate  in  this  rulemaking 
proceeding.  Any  individual  may  submit 
comments  to  the  FHWA  Docket  (Docket 
No.  MC-116)  instead  of,  or  in  addition 
to,  making  a  statement  at  a  hearing.  All 
signed,  written  comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document  and  must  be 
submitted  to  Room  4232,  Office  of  the 
Chief  Counsel,  400  Seventh  Street  SW., 
Washington,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.  e.t.  Monday 
through  Friday,  except  legal  holidays. 


Comments  must  be  received  on  or 
before  September  12, 1988. 

Heatings 

The  FHWA  will  be  holding  a  total  of 
five  hearings  throughout  the  country.  All 
hearings  are  scheduled  to  begin  at  9:00 
a.m.  local  time.  The  FHWA  anticipates 
that  each  hearing  will  adjourn  at  or 
before  noon,  except  the  hearing  held  in 
Washington,  DC  which  should  adjourn 
by  5:00  p.m.  The  hearing  officer  has  sole 
discretion  to  extend  the  time  of  the 
hearing. 

An  individual  or  representative  of  an 
organization  should  request  an 
opportunity  to  make  a  statement  at  a 
hearing  at  least  7  days  before  the  date  of 
the  particular  hearing  that  the  individual 
or  representative  plans  to  attend.  A 
request  to  make  a  statement  at  a  hearing 
must  be  directed  to  the  person  listed 
under  "for  further  information 
CONTACT."  A  request  to  make  a 
statement  that  is  received  after  the 
deadline,  including  requests  made  the 
day  of  the  hearing,  will  be 
accommodated  to  the  extent  that  the 
schedule  permits.  The  FHWA  requests 
that  individuals  or  representatives 
submit  an  advance  copy  of  the 
statement  and/or  the  material  to  be 
presented  at  the  hearing  to  the  FHWA  at 
least  3  days  before  the  date  of  the 
hearing  that  an  individual  or 
representative  plans  to  attend.  If 
individuals  are  not  able  to  provide  this 
material  in  advance,  they  are  requested 
to  bring  at  least  10  copies  of  the  material 
to  the  hearing  for  distribution. 

The  public  hearings  will  be  held  on 
the  following  dates  in  these  cities: 

July  12. 1988— Cleveland.  Ohio 

July  18. 1988 — Birmingham,  Alabama 

July  25, 1988— Dallas,  Texas 

August  4, 1988 — Los  Angeles.  California 

August  9, 1988 — Washington.  DC 

For  information  regarding  the  specific 

locations  of  these  hearings,  please  call 
the  person  listed  under  "FOR  further 
information  contact." 

Hearing  Procedures 

The  following  procedures  have  been 
established  by  the  FHWA  to  facilitate 
the  hearings: 

1.  An  individual,  whether  speaking  in 
a  personal  or  private  capacity  or 
speaking  in  a  representative  capacity  on 
behalf  of  a  company,  union,  trade 
associated  or  organization,  is  limited  to 
a  15-minute  statement  at  any  hearing. 
The  time  limits  are  intended  to  provide 
an  opportunity  for  a  wide  variety  of 
individuals  and  representatives  to  make 
statements  at  a  hearing.  The  hearing 
officer  has  sole  discretion  to  grant 
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additional  time  for  a  statement  at  the 
hearing. 

2.  Statements  may  be  made  by  the 
hearing  ofricer  or  any  member  of  the 
hearing  panel  to  clarify  issues  or 
facilitate  discussion  during  the  hearing. 
Any  statements  made  during  the  hearing 
are  not  intended  to  be,  and  should  not 
be  construed  as,  a  position  of  the  FHWA 
with  respect  to  the  rulemaking 
proceeding. 

3.  The  hearing  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
hearings  and  any  material  accepted  by 
the  hearing  officer  during  the  hearing  to 
be  included  in  the  record  will  be 
included  in  Docket  No.  MC-116.  Any 
person  interested  in  purchasing  a  copy 
of  the  transcript  should  contact  the  court 
reporter  directly. 

4.  The  hearings  are  designed  to  solicit 
public  views  and  information  on  the 
proposed  rule.  Therefore,  the  hearings 
will  be  conducted  in  an  informal  and 
nonadversarial  manner.  An  individual 
or  representative  will  not  be  subject  to 
cross-examination  by  any  other 
participant.  The  hearing  panel  is  entitled 
to  ask  questions  in  order  to  clarify  any 
statement  made  at  the  hearing  or  the 
material  accepted  by  the  hearing  officer 
during  the  hearing. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  48  CFR  Part  382 

Controlled  substances.  Highways  and 
roads.  Highway  safety.  Motor  carriers. 
Motor  vehicle  safety. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  2a217,  Motor  Carrier  Safety.) 

Issued  on  )tuie  30, 1988. 
Robert  E.  FartU, 

Federal  High  way  A  dministrator. 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Oocltet  No.  74-14;  NoUc*  S8 
RIN  2127-AC  49 

OccufMint  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


SUNNHARV:  This  notice  proposes  to  make 
two  relatively  minor  amendments  to 
Standard  No.  208.  The  first  proposal 
involves  an  extension  of  the  existing 
requirements  for  certain  passenger  car 
belt  systems  that  incorporate  tension- 
relieving  devices.  These  devices  allow  a 
car  occupant  to  introduce  slack  in  the 
webbing  of  his  or  her  shoulder  belt  to 
relieve  belt  pressure  and  thereby 
promote  belt  usage.  However,  these 
devices  could  reduce  the  effectiveness 
of  the  belts  in  a  crash  situation  if  the 
tension-relieving  device  were  misused  to 
introduce  excessive  slack  in  the  belt 
webbing. 

The  agency  has  already  conducted 
rulemaking  to  apply  special 
requirements  to  cars  with  automatic 
belts  that  incorporate  tension-relieving 
devices.  The  requirements  will  also 
apply  to  cars  that  use  tension-relieving 
devices  on  manual  belt  assemblies,  if 
the  requirement  for  automatic  occupant 
protection  in  cars  is  rescinded. 
However,  these  special  requirements 
have  not  been  applied  to  cars  that  use 
tension-relieving  devices  on  belt 
assemblies  installed  in  conjunction  with 
air  bags.  All  manufacturers  that 
currently  install  air  bags  at  a  front 
outborad  seating  position  also  install 
manual  safety  belts  at  those  seating 
positions.  We  believe  that  the  same 
potential  for  misuse  of  the  tension- 
relieving  devices  exists  for  these  belt 
systems  as  it  does  for  the  belt  systems 
already  subject  to  the  additional 
requirements.  Therefore,  this  notice 
proposes  to  apply  these  additional 
requirements  to  belt  systems  installed  in 
cars  in  conjunction  with  air  bags. 

The  second  proposed  change  involves 
adjustable  anchorages  for  belts.  The 
adjustability  feature  allows  an  occupant 
to  move  one  of  these  anchorages  within 
a  limited  range,  so  as  to  optimize  the  fit 
of  his  or  her  belt.  These  adjustable 
anchorages  are  available  on  a  few  cars 
now,  and  may  be  available  on  more 
vehicles  in  the  future. 

Standard  No.  206  currently  dues  not 
specify  any  particular  adjustment 
position  at  which  adjustable  anchorages 
will  be  set  during  compliance  testing. 
Absent  such  guidance,  manufacturers 
may  apply  different,  even  inconsistent, 
criteria  in  selecting  the  adjustment 
positions  for  anchorages  during  their 
certification  testing.  The  adjustment 
positions  selected  by  the  manufacturers 
might  also  differ  from  those  selected  by 
NHTSA  for  the  adjustable  anchorages 
during  its  compliance  testing. 

To  avoid  any  difficulties  or  confusion 
that  might  result  from  these 
circumstances,  this  notice  proposes  that 
adjustable  anchorages  be  set  at  the 


vehicle  manufacturer's  nominal  design 
position  for  a  50th  percentile  adult  male 
(the  size  of  the  test  dummy  used  in 
compliance  testing).  This  would  be 
similar  to  the  existing  provision  in 
Standard  No.  208  for  placing  adjustable 
seat  backs  in  "the  manufacturer's 
nominal  design  riding  position."  Such  a 
provision  would  avoid  the  compliance 
testing  problems  described  above 
without  imposing  any  additional 
burdens  or  compliance  problems  for 
vehicle  manufacturers. 
DATES:  Comments  on  this  notice  must  be 
received  by  NHTSA  not  later  than 
August  22, 1988.  If  a  final  rule  adopts 
this  proposal,  it  would  be  effective  on 
September  1, 1989. 

ADDRESS:  Comments  should  refer  to  the 
docket  and  notice  number  set  forth  in 
the  heading  of  this  notice,  and  be 
submitted  to:  Docket  Section,  NHTSA, 
Room  5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (Docket  hours 
are  8:00  am  to  4.-00  pm  Monday  through 
Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  L.  Strombolne,  Chief, 
Crashworthiness  Division,  NRM-12, 
NHTSA.  400  Seventh  Street,  SW., 
Washington,  DC  20590  (202-366-2284). 

SUPPLEMENTARY  INFORMATION:  This 

notice  proposes  two  minor  amendments 
to  Standard  No.  208,  Occupant  Crash 
Protection  (49  CFR  571.208).  The  first 
proposed  amendment  involves  the 
provisions  for  passenger  car  safety  belts 
at  front  outboard  seating  positions  that 
incorporate  tension-relieving  devices. 
These  tension-relieving  devices  are 
intended  to  relieve  shoulder  belt 
pressure  and  increase  the  comfort  of  the 
belt,  thereby  increasing  the  likelihood  of 
belt  usage.  However,  such  devices  may 
reduce  the  effectiveness  of  the  belts  in  a 
crash  situation  if  the  tension-relieving 
devices  are  misused  so  as  to  introduce 
excessive  slack  in  the  belt  webbing. 

To  strike  an  appropriate  balance 
between  increasing  belt  use  while 
avoiding  belt  misuse,  section  S7.4.2  of 
Standard  No.  208  specifies  additional 
requirements  for  certain  safety  belts  that 
incorporate  tension-relieving  devices 
and  are  installed  at  a  front  outboard 
seating  position.  These  additional 
requirements  are: 

1.  The  vehicle  owner's  manual  must 
include  an  explanation  of  how  the 
tension-relieving  device  works  and 
recommend  a  maximum  amount  of  slack 
that  should  be  introduced  into  the  belt 
under  normal  circumstances; 

2.  The  vehicle  must  comply  with  the 
injury  criteria  specified  in  S5.1  of 
Standard  No.  208  v^th  the  shoulder  belt 
webbing  adjusted  to  introduce  the 
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maximum  amount  of  slack 
recommended  by  the  manufacturer;  and 

3.  The  vehicle  must  have  an  automatic 
means  to  cancel  any  shoulder  belt  slack 
introduced  into  the  belt  system  by  a 
tension-relieving  device. 

With  respect  to  passenger  cars,  these 
requirements  presently  apply  to  vehicles 
that  have  automatic  belts.  If  the 
requirements  for  automatic  occupant 
crash  protection  is  rescinded,  the 
requirements  will  also  apply  to  cars 
with  manual  belts  installed  at  a  front 
outboard  seating  position  //those  belt 
systems  incorprate  some  tension- 
relieving  device. 

However,  these  are  not  the  only  types 
of  belt  systems  that  could  be  installed  in 
cars  in  compliance  with  Standard  No. 
208.  The  most  obvious  example  of  such 
a  belt  system  would  be  one  that  is 
installed  at  a  front  outboard  seating 
position  equipped  with  an  air  bag,  to 
comply  with  the  requirements  of 
S4.1.2.1(c)(2)  of  the  Standard.  Subsection 
S4.1.2.1(c)  requires  that  subject  vehicles 
must  either  (1)  meet  the  lateral  crash 
protection  requirements  of  S5.2  and  the 
rollover  crash  protection  requirements 
of  S5.3  by  means  that  require  no  action 
by  vehicle  occupants,  or  (2)  be  equipped 
with  safety  belts  at  the  front  outboard 
seating  positions,  so  that  the  vehicle 
meets  the  requirements  of  S5.1  with  the 
test  dummies  restrained  by  the  belt 
assembly  in  addition  to  the  means  that 
require  no  action  by  the  vehicle 
occupant.  In  practice,  all  vehicles  that 
have  had  air  bags  installed  at  a  front 
outboard  seating  position  to  this  date 
have  also  had  a  manual  belt  assembly 
installed  at  that  seating  position,  to 
comply  with  S4.1.2.1(c)(2). 

Manual  belt  systems  installed  at  a 
front  outboard  seating  position  to 
comply  with  S4.1.2.1(c)(2)  are  not  subject 
to  the  tension-relieving  device 
requirements  of  S7.4.2  of  Standard  No. 
208.  As  noted  in  the  agency's  notice 
proposing  to  establish  S7.4.2  (50  FR 
14580;  April  12, 1985)  and  the  final  rule 
adopting  that  proposal  (50  FR  46056; 
November  6, 1985),  NHTSA  believes 
that  the  added  potential  to  improve  belt 
fit  and  the  added  comfort  of  belts 
equipped  with  tension-relieving  devices 
is  desirable  in  certain  circumstances, 
because  these  features  could  serve  to 
enhance  proper  belt  use.  However,  those 
same  notices  expressed  the  agency's 
concern  that  excessive  slack  could 
compromise  belt  effectiveness.  On 
balance,  the  agency  concluded  that 
tension-relieving  devices  should 
continue  to  be  permitted  on  belt 
assemblies,  but  that  certain  special 
conditions  (i.e..  those  specified  in  S7.4.2) 
should  apply  to  vehicles  that  had  belt 
assemblies  equipped  with  tension- 


relieving  devices  to  reduce  the 
likelihood  of  misuse. 

NHTSA  believes  that  these  same 
considerations  apply  to  tension-relieving 
devices  on  manual  belt  systems 
installed  to  comply  with  S4.1.2.1(c)(2). 
Accordingly,  this  notice  proposes  to 
extend  the  requirements  of  S7.4.2  to 
apply  to  manual  belt  systems  installed 
to  comply  with  S4.1.2.1(c)(2)  of  Standard 
No.  208,  if  such  systems  are  equipped 
with  tension-relieving  devices  and 
installed  at  front  outboard  seating 
positions. 

The  second  change  proposed  in  this 
notice  concerns  adjustable  anchorages 
on  belt  systems.  Adjustable  anchorages 
allow  the  occupant  of  a  seating  position 
to  move  the  anchorage  location  within  a 
limited  range,  so  as  to  optimize  the  fit  of 
his  or  her  belt.  Adjustable  upper 
anchorages  are  already  incorporated  in 
some  vehicles. 

The  positioning  of  an  anchorage  on  a 
belt  system  can  aff^ect  the  performance 
of  the  belt  system  during  a  crash.  Thus, 
the  position  to  which  an  adjustable 
anchorage  is  set  during  compliance 
testing  might  affect  the  outcome  of  that 
testing.  Standard  No.  208  sets 
positioning  requirements  during 
compliance  testing  for  several  vehicle 
design  features  that  are  capable  of 
adjustment.  For  example,  the  standard 
requires  horizontally  adjustable  seats  to 
be  adjusted  to  the  midpoint  of  the 
adjustment  range  (S8.1.2)  and  adjustable 
head  restraints  are  placed  in  their 
highest  adjustment  position  (S8.1.3). 
However,  the  standard  does  not  specify 
any  positioning  requirements  for 
adjustable  anchorages. 

When  a  standard  specifies  no 
positioning  requirements  for  an  . 
adjustable  feature  in  a  vehicle  or  item  of 
motor  vehicle  equipment,  considerable 
difficulties  could  arise.  Absent  guidance 
in  the  standard  as  to  the  appropriate 
adjustment  position  for  adjustable 
anchorages,  the  various  vehicle 
manufacturers  may  apply  different 
criteria  in  selecting  the  anchorage 
adjustment  position  for  their 
certification  testing.  Further,  the  criteria 
used  by  the  manufacturers  to  determine 
the  anchorage  adjustment  position 
during  their  certification  testing  may 
differ  from  those  used  by  the  agency 
during  its  compliance  testing.  The 
differing  adjustment  positions  could 
lead  to  unreasonable  and  unnecessary 
difficulties  for  both  the  manufacturers 
and  the  agency. 

NHTSA  believes  there  is  a  simple  and 
reasonable  means  to  avoid  these 
problems.  This  notice  proposes  to 
amend  Standard  No.  208  to  provide  that 
all  adjustable  anchorages  would  be  set 
to  the  vehicle  manufacturer's  nominal 


design  position  for  a  50th  percentile 
adult  male  occupant.  This  requirement 
would  be  comparable  to  the  existing 
requirements  for  adjustable  seat  backs 
in  S8.1.3  of  the  standard,  which  provides 
that  those  seat  backs  shall  be  placed  "in 
the  manufacturer's  nominal  design 
riding  position."  When  a  vehicle  is  to  be 
tested  in  Standard  No.  208  compliance 
testing,  the  agency  contacts  the  vehicle's 
manufacturer  to  learn  its  "nominal 
design  riding  position"  for  the  seat 
backs  in  the  vehicle,  and  adjusts  the 
seat  backs  to  that  position  during 
compliance  testing.  Under  this  proposal, 
the  agency  could  be  advised  of  the 
vehicle  manufacturer's  nominal  design 
position  for  the  adjustable  anchorages 
for  a  50th  percentile  adult  male  during 
that  same  contact  with  the 
manufacturer.  The  agency  believes  that 
this  procedure  would  avoid  the 
difficulties  that  could  result  from  the 
agency  using  anchorage  adjustment 
positions  during  compliance  testing  that 
differed  from  the  adjustment  positions 
used  by  the  manufacturers  during 
certification  testing. 

The  agency  solicits  comments  on 
alternative  compliance  testing 
procedures  that  could  be  established  for 
adjustable  anchorages.  For  instance, 
would  it  be  appropriate  to  require  that 
vehicles  equipped  with  adjustable 
anchorages  comply  with  Standard  No. 
208  with  the  anchorages  in  any 
adjustment  positions?  Such  a 
requirement  would  ensure  that  the 
adjustable  anchorages  afforded 
adequate  protection  even  if  they  were 
not  properly  adjusted.  The  agency  is 
also  interested  in  learning  of  any  other 
suggestions  for  positioning  adjustable 
anchorages  during  compliance  testing. 
Any  commenter  opposing  alternative 
positioning  procedures  is  requested  to 
explain  why  an  alternative  positioning 
procedure  should  not  be  established, 
including  any  available  test  results. 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  If  adopted  as  a  final  rule, 
the  proposed  requirement  to  extend  the 
existing  requirement  to  vehicles  that 
have  tension-relieving  devices  on 
manual  belt  systems  installed  in 
conjunction  with  an  air  bag  would 
impose  only  minimal  costs.  Commenters 
are  invited  to  provide  information  on 
this  subject. 

The  proposed  requirement  to  specify 
the  position  to  which  adjustable 
anchorages  would  be  set  during 
compliance  testing  is  not  expected  to 
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result  in  any  increase  in  costs.  It  would 
merely  ensure  that  the  vehicle 
manufacturers  and  other  interested 
members  of  the  public  knew  how  the 
agency  would  adjust  the  anchorages  for 
the  purposes  of  the  agency's  compliance 
testing.  Accordingly,  the  agency  has  not 
prepared  a  full  regulatory  evaluation  for 
this  proposal. 

Additionally,  the  agency  has  analy2ed 
the  effects  of  this  proposal  on  small 
entities,  in  accordance  with  the 
Regulatory  Flexibility  Act.  Based  on  this 
analysis,  I  hereby  certify  that  this 
proposal,  if  adopted  as  a  final  rule, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Few,  if  any,  of  the  vehicle 
manufacturers  qualify  as  small  entities. 
To  the  extent  that  some  might  so  qualify, 
the  impacts  would  not  be  significant,  as 
explained  above.  The  proposed 
requirements  would  not  significantly 
affect  the  manufacturing  process  of  any 
safety  belt  manufacturers  that  are  small 
entities  or  the  retail  price  of  vehicles 
purchased  by  any  small  organizations  or 
small  governmental  units. 

The  agency  has  also  analyzed  this 
proposal  under  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  a 
significant  effect  on  the  human 
environment,  if  it  were  adopted  as  a 
final  rule. 

This  proposal  has  also  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  NHTSA  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  Office  of  Management  and  Budget 
(OMB)  has  already  approved  NHTSA's 
requirement  that  instructions  appear  in 
the  vehicle  owner's  manual  concerning 
the  proper  use  of  any  tension-relieving 
devices  incorporated  in  any  automatic 
belts  or  manual  belts,  if  the  requirement 
for  automatic  occupant  crash  protection 
is  rescinded  (OMB  #2127-0541). 
However,  this  proposal  would  expand 
the  scope  of  that  requirement  to  include 
tension-relieving  devices  installed  on 
manual  belts  installed  in  conjunction 
with  air  bags.  This  expansion  is 
considered  to  be  an  information 
collection  requirement,  as  that  term  is 
defined  by  OMB  in  5  CFR  Part  1320. 
Accordingly,  this  proposed  requirement 
will  be  submitted  to  OMB  for  its 
approval,  pursuant  to  the  requirements 


of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  Comments  on  this 
proposed  information  collection 
requirement  should  be  submitted  to: 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  DC  20503, 
Attention:  Desk  Officer  for  NHTSA.  It  is 
requested  that  comments  sent  to  the 
OMB  also  be  sent  to  the  NHTSA 
rulemaking  docket  for  this  proposed 
action. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.12). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 


addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  result  the  postcard  by 
mail. 

List  of  Subiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  sfifety.  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  proposed  to  amend  49  CFR 
571.208  as  follows: 

PART  S71--{AMEN0E0] 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  l.sa 

$571,208    (AlMflded) 

2.  S7.4.2  of  Standard  No.  208  would  be 
amended  by  revising  the  introductory 
text  to  read  as  follows: 

57.4.2  Webbing  tension-relieving 
device.  Each  vehicle  with  an  automatic 
seat  belt  assembly,  a  manual  seat  belt 
assembly  installed  to  comply  with 
S4.1 .2.1  (c)(2)  of  this  standard,  or  with  a 
Type  2  manual  seat  belt  assembly  that 
must  comply  with  S4.e  of  this  standard, 
installed  at  a  front  outboard  designated 
seating  position  that  has  either  manual 
or  automatic  tension-relieving  devices 
permitting  the  introduction  of  slack  in 
the  webbing  of  the  shoulder  belt  (e.g.. 
"comfort  clips"  or  "window-shade" 
devices)  shall: 
***** 

3.  S8.1.3  would  be  revised  to  read  as 
follows: 

58.1.3  Place  adjustable  seat  backs  in 
the  manufacturer's  nominal  design 
riding  position  in  the  manner  specified 
by  the  manufacturer.  Place  any 
adjustable  anchorages  at  the 
manufacturer's  nominal  design  position 
for  a  50th  percentile  adult  male 
occupant.  Place  each  adjustable  head 
restraint  in  its  highest  adjustment 
position.  Adjustable  lumbar  supports 
are  positioned  so  that  the  lumbar 
support  is  in  its  lowest  adjustment 
position. 

Issued  on  June  30. 1988. 
Bairy  Felrice. 

Associate  Administralor  for  Rulemaking. 
[FR  Doc.  86-15177  Filed  7-5-88;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  ttwt  are  applicable  to  the 
pubHc.  Notices  of  tiearir«gs  and 
investigation*,  committee  meetings,  agency 
dedsions  and  niMngt,  delegetions  of 
auttiority,  filing  of  petitone  and 
appicalions  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

National  School  Lunch,  Special  Milk, 
and  School  Breakfast  Programs; 
National  Average  Payments/Maximum 
RelmlMirsenient  Rates 

agency:  Food  and  Nutrition  Service. 

USDA, 

action:  Notice. 

summary:  This  notice  announces  the 
annual  adjustments  to:  (1)  The  "national 
average  payments,"  the  amount  of 
money  the  Federal  Government 
provides  States  for  lunches  and 
breakfasts  served  to  children 
participating  in  the  National  School 
Lunch  and  School  Breakfast  Programs; 
(2)  the  "maximum  reimbursement  rates," 
the  maximum  per  lunch  rate  firom 
Federal  funds  that  a  State  can  provide  a 
school  food  authority  for  hinches  served 
to  children  participating  in  the  school 
lunch  program;  and  (3)  the  rate  of 
reimbursement  for  a  half-pint  of  mitk 
served  to  nonneedy  children  in  a  school 
or  institution  which  participates  in  the 
Special  Milk  Program  for  CHiildren.  The 
payments  and  rates  are  prescribed  on 
an  armual  basis  each  )uly.  The  annual 
payments  and  rates  adjustments  for  the 
school  hmch  and  school  breakfast 
programs  reflect  changes  in  the  food 
away  from  home  series  of  the  Consumer 
Price  Index  for  All  Urban  Consumers. 
The  annual  rate  adjustment  for  milk 
reflect*  changes  in  the  Producer  Price 
Index  for  Fresh  Processed  Milk.  These 
payments  and  rates  are  in  effect  from 
fuly  1. 1988  to  June  30. 1969. 

EFFCCnVE  DATE  )uly  1. 198a 

FON  FURTHER  INFORMATKM  CONTACT: 

Lou  Pasture.  Chief,  Policy  and  Program 
Development  Branch.  Child  Nutrition 
Division.  FNS.  U^)A.  Alexandria. 
Virginia  22302.  (703)  756-3620. 
SUFFLEMENTARY  INFORSMTION:  This 

Notice  has  been  reviewed  under 


Executive  Order  12291  and  has  been 
classified  not  major.  This  Notice  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  result  in 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies  or  geographic  regions.  This 
action  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  ia553.  No.  10.555  and  No. 
10.556  and  are  subject  to  the  provisions 
of  Executive  Order  12372.  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  (See  7  CFR 
Part  3015.  Subpart  V.  and  final  rule 
related  notice  published  at  48  FR  29114. 
June  24. 1963). 

This  Notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  OMB  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3507). 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601-612)  and  thus  is  exempt  bom  the 
provisions  of  that  Act. 

Defiiiitions 

The  terms  used  in  this  Notice  shall 
have  the  meanings  ascribed  to  them  in 
the  regulations  governing  the  National 
School  Lunch  Program  (7  CFR  Part  210). 
the  regulations  for  the  Special  milk 
Program  (7  CFR  Part  215),  the 
regidations  for  School  Breakfast 
Program  (7  CFR  Part  220)  and  the 
regulations  for  Determining  Eligibility 
for  Free  and  Reduced  Price  Meals  and 
Free  Milk  in  Schools  (7  CFR  Part  245). 

Badcground 

Special  Milk  Program  for  Children — 
Pursuant  to  section  3  of  the  Child 
Nutrition  Act,  as  amended  (42  U.S.C. 
1772),  the  Department  announces  the 
rate  of  reimbursement  for  a  half-pint  of 
milk  served  to  nonneedy  children  in  a 
school  or  institution  which  participates 
in  the  Special  milk  Program  for  Children. 
This  rate  is  adjusted  annually  to  reflect 
changes  in  the  Producer  Price  Index  for 
Fresh  Proi.essed  Milk,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 


For  the  period  July  1, 1988  to  )une  30, 
1989,  the  rate  of  reimbursement  for  a 
half-pint  of  milk  served  to  a  nonneedy 
child  in  a  school  or  institution  which 
participates  in  the  Special  Mitk  Program 
is  9.50  cents.  The  rate  is  unchanged  due 
to  an  increase  of  less  than  1  percent  in 
the  Producer  Price  index  for  Fresh 
Processed  Milk  from  May  1987  to  May 
1988. 

As  a  reminder,  schools  or  institutions 
with  pricing  programs  which  elect  to 
serve  milk  free  to  eligible  children 
continue  to  receive  the  average  cost  of  a 
half-pint  of  milk  (the  total  cost  of  all 
milk  purchased  during  the  claim  period 
divided  by  the  total  number  of 
purchased  half-pints)  for  each  half-pint 
served  to  an  eligible  child. 

National  School  Lunch  and  School 
Breakfast  Programs — Pursuant  to 
section  11  of  ^e  National  School  Lunch 
Act,  as  amended  (42  U.S.C.  1759a),  and 
section  4  of  the  Child  Nutrition  Act  of 
1966,  as  amended  (42  U.S.C.  1773).  the 
Department  annually  announces  the 
adjustments  to  the  National  Average 
Payment  Factors,  and  to  the  maximum 
Federal  reimbursement  rates  for  lunches 
served  to  children  participating  in  the 
National  School  Lunch  Program. 
Adjustments  are  prescribed  each  July  1. 
based  on  changes  in  the  food  away  from 
home  series  of  the  Consumer  Price  Index 
for  All  Urban  Consumers,  published  by 
the  Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

Lunch  Payment  Factors— Section  4  of 
the  National  School  Lunch  Act  (42 
U.S.C.  1753)  provides  general  cash  for 
food  assistance  payments  to  States  to 
assist  schools  in  purchasing  food.  There 
are  two  section  4  National  Average 
Payment  Factors  (NAPFs)  for  lunches 
served  under  the  National  School  Lunch 
Program.  The  lower  payment  factor 
applies  to  lunches  served  in  school  food 
authorities  in  which  less  than  60  percent 
of  the  lunches  served  in  the  school  lunch 
program  during  the  second  preceding 
school  year  were  served  free  or  at  a 
reduced  price.  The  higher  payment 
factor  applies  to  lunches  served  in 
school  food  authorities  in  which  80 
percent  or  more  of  the  lunches  served 
during  the  second  preceding  school  year 
were  served  free  or  at  a  reduced  price. 

To  supplement  these  Section  4 
payments,  section  11  of  the  National 
School  Lunch  Act  provides  special  cash 
assistance  payments  to  aid  schools  in 
providing  free  and  reduced  price 
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lunches.  The  section  11  NAPF  for  each 
reduced  price  lunch  served  is  set  at  40 
cents  less  than  the  factor  for  each  free 
lunch. 

As  authorized  under  sections  B  and  11 
of  the  National  School  Lunch  Act. 
maximum  reimbursement  rates  for  each 
type  of  lunch  are  prescribed  by  the 
Department  in  this  Notice.  These 
maximum  rates  ensure  equitable 
disbursement  of  Federal  funds  to  school 
food  authorities. 

Breakfast  Payment  Factors — Section  4 
of  the  Child  Nutrition  Act  of  1966,  as 
amended,  establishes  National  Average 
Payment  Factors  for  free,  reduced  price 
and  paid  breakfasts  served  under  the 
School  Breakfast  Program  and 
additional  payments  for  schools 
determined  to  be  in  "severe  need" 
because  they  serve  a  high  percentage  of 
needy  children 

Revised  Payments 

The  following  specific  section  4  and 
section  11  National  Average  Payment 
Factors  and  maximum  payments  are  in 
en^ect  through  June  30, 1989.  Due  to  a 
higher  cost  of  living,  the  average 
payments  and  maximum 
reimbursements  for  Alaska  and  Hawaii 
are  higher  than  those  for  all  other  Slates. 
The  Virgin  Islands.  Puerto  Rico  and  the 
Pacific  Territories  use  the  figures 
specifled  for  the  contiguous  States. 

National  School  Lunch  Program 
Payments 

Section  4  National  A  verage  Payment 
Factors — In  school  food  authorities 
which  served  less  than  60 percent  free 
and  reduced  price  lunches  in  School 
Year  1986-87.  the  payments  are: 
Contiguous  States — 14  cents,  maximum 
rate  22  cents;  Alaska— 22.75  cents, 
maximum  rate  34.50  cents:  Hawaii— 
1^.50  cents,  maximum  rate  25.50  cents. 

In  school  food  authorities  which 
served  60  percent  or  more  free  and 
reduced  price  lunches  in  School  Year 
1986-87,  payments  are:  Contiguous 
States — 16  cents,  maximum  rate  22 
cents;  Alaska — 24.75  cents,  maximum 
rate  34.50  cents;  Hawaii— iQ.50  cents, 
maximum  rate  25.50  cents. 

Section  11  National  Average  Payment 
Factors — Contiguous  States — free  lunch 
132.25  cents,  reduced  price  lunch  92.25 
cents;  Alaska — free  lunch  214.25  cents, 
reduced  price  linch  174.25  cents; 
Hawaii— free  lunch  154.75  cents, 
reduced  price  lunch  114.75  cents. 

School  Breakfast  Program  Payments 

For  schools  "not  in  severe  need"  the 
payments  are:  Contiguous  States— free 
breakfast  79.25  cents,  reduced  price 
breakfast  49.25  cents,  paid  breakfast  14 
cents;  Alaska— free  breakfast  126.50 


cents,  reduced  price  breakfast  96.50 
cents,  paid  breakfast  21  cents:  Hawaii— 
free  breakfast  92.25  cents,  reduced  price 
breakfast  62.25  cents,  paid  breakfast  16 
cents. 

For  schools  in  "severe  need"  the 
payments  are:  Contiguous  States— free 
breakfast  94.75  cents,  reduced  price 
breakfast  64.75  cents,  paid  breakfast  14 
cents:  i4/a5Aa— free  breakfast  151.50 
cents,  reduced  price  breakfast  121.50 
cents,  paid  breakfast  21  cents:  Hawaii — 
free  breakfast  110.25  cents,  reduced 
price  breakfast  80.25  cents,  paid 
breakfast  16  cents. 

Payment  Chart 

The  following  chart  illustrates:  The 
lunch  National  Average  Payment 
Factors  with  the  sections  4  and  11 
already  combined  to  indicate  the  per 
meal  amount;  the  maximum  lunch 
reimbursement  rates:  the  breakfast 
National  Average  Payment  Factors 
including  "severe  need"  schools:  and  the 
milk  reimbursement  rate.  All  amounts 
are  expressed  in  dollars  or  fractions 
thereof  The  payment  factors  and 
reimbursement  rates  used  for  the  Virgin 
Islands,  Puerto  Rico  and  the  Pacific 
Territories  are  those  specified  for  the 
contiguous  States. 

School  Programs— Meal  and  Milk 
Payments  to  States  and  School 
Food  Authorities 

(Expressed  in  Dollars  or  Fractions  Ttiereol  Effective 
from  July  1,  19e8-June  30.  1989] 


National  school  lunch 
program* 

Less 
than 
60% 

60% 

or 
more 

Maui- 
mum 
rate 

Contiguous  States: 
Paid 

.1400 
1.0625 
1.4625 

.2275' 
1.9700 
2.3700 

1650 
1.3125 
1.7125 

1600 
10625 
1.4825 

.2475 
1.9900 
^3900 

1850 
1.3325 
1.7325 

2200 

Reduced  Price 

Free... 

Alaska: 

Paid 

1.2325 
16325 

3450 

Reduced  Price 

Free 

2.2325 
26325 

Hawaii: 

Paid 

2550 

Reduced  Price 

Free 

1.5075 
1  9075 

School  breakfasK  program 

Noo- 
severe 
need 

Severe 

r^eed 

Contiguous  States: 

Paid 

1400 
.4825 

.7925 

.2100 

.9650 

1.2650 

1600 
.6225 

.9225 

1400 

Reduced  Price 

Free „ „„ 

.6475 
9475 

Alaska: 

Paid 

Reduced  Price _ _. 

.2100 
1.2150 

Free 

1  5150 

Hawaii: 

Paid 

1600 

ReducMtPiic*   -- 

8025 

Free 

1.1025 

Special  mfli 
program 

fTMM 

Free  milk 

Pnctng  proQfwnt 
without  free  option.. 

with  free  option 

Nonpricirtg  programs.. 

$.0950 

NA 

S0950 

m. 

$.0950 
NA 

NA 

Average 

cost  Vt 

pint  miHc. 

NA 

'Payments   lisled   for    Free   or    Reduced    Price 
Lunches  include  t>oth  Sectiorw  4  and   11   funds. 

Autliority:  Sections  4.  a  and  11  of  the 
National  School  Lunch  Act.  as  amended  (42 
U.S.C  1753. 1757. 1759(a))  and  Sections  3  and 
4(b)  of  the  Child  Nutrition  Act,  as  amended 
(42  U.S.C.  1772  and  42  U.S.C.  1773). 

Dale:  June  29.  IBSa 

Anna  Kondratas, 

A  Jministralor. 

(FR  Doc.  S8-1S090  Filed  9-30-88:11.54  am| 
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Child  Care  Food  Program;  National 
Average  Payment  Rates,  Day  Care 
Home  Food  Sendee  Payment  Rates 
and  Administrattve  ReimlMirsement 
Rates  for  Sponsors  of  Day  Care 
Homes  for  tlie  Period  July  1, 19S8- 
June  30, 1989 

AGENCY:  Food  and  Nutrition  Service. 
USOA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
annual  adjustments  to  the  national 
average  payment  rates  for  meals  served 
in  child  care  and  outside-school-hours 
care  centers,  the  food  service  payment 
rates  for  meals  served  in  day  care 
homes,  and  the  administrative 
reimbursement  rates  for  sponsors  of  day 
care  homes  to  reflect  changes  in  the 
Consumer  Price  Index.  Further 
adjustments  are  made  to  these  rates  to 
reflect  the  higher  costs  of  providing 
meals  in  the  States  of  Alaska  and 
Hawaii.  The  adjustments  contained  in 
this  notice  are  required  by  the  statutes 
and  regulations  governing  the  Child 
Care  Food  Program  (CCFP). 

EFFECTIVE  DATE:  July  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lou  Pasture,  Branch  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division.  Food  and  Nutrition 
Service.  USDA,  Alexandria,  Virginia 
22302.  (703)  756-3620. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  notice  has  been  reviewed  under 
Executive  Order  12291,  and  has  been 
classified  as  not  major  because  it  does 
not  meet  any  of  the  three  criteria 
identified  under  the  Executive  Order. 
The  action  announced  in  the  notice  will 


not  have  an  annual  effect  on  the 
economy  of  $100  million,  will  not  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions,  and  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.588  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

(See  7  CFR  Part  3015.  Subpart  V.  and  final 
rule  related  notice  pubiiskied  at  48  FR  29114. 
June  24. 1963) 

This  notice  imposes  no  new  rejjorting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwoiii  Reduction  Act  of  1980  (44 
U.S.C.  3587). 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

Definitioiis 

The  terms  used  in  this  notice  shall 
have  the  meanings  ascribed  to  them  in 
the  regulations  governing  the  CCFP  (7 
CFR  Part  226). 

Background 

Pursuant  to  sections  11  and  17  of  the 
National  School  Lunch  Act  (42  U.S.C. 
1753  and  1759a).  section  4  of  the  Child 
Nutrition  Act  (42  U.S.C.  1773)  and 
§  226.4.  226.12  and  226.13  of  the 
regulations  governing  the  CCFP  (7  CFR 
Part  226).  notice  is  hereby  given  of  the 
new  payment  rates  for  participating 
institutions.  These  rates  shall  be  in 
effect  during  the  period  July  1. 1988-Iune 
30,1989. 

As  provided  for  under  the  National 
School  Lunch  Act  and  the  Child 
Nutrition  Act.  all  rates  in  the  CCFP  must 
be  prescribed  annually  on  July  1  to 
reflect  changes  in  the  consumer  Price 
Index  (CPI)  for  the  most  recent  12-nionth 
period.  In  accordance  with  this 
mandate,  the  Department  last  published 
the  adjusted  national  average  payment 
rates  for  centers,  the  food  service 
payment  rates  for  day  care  homes  and 
the  administrative  reimbursement  rates 
for  sponsors  of  day  care  homes  on  July 
2. 1987  (for  the  period  July  1, 1987-June 
30, 1988). 


All  States  Except  Alaska  and  Hawaii 


Meals    Served    in    CEN- 

TERS—Per  Meal  Payment  Rates 

in  Cents: 

Breakfasts: 

Paid 

14.00 

Free » 

79.25 

Reduced 

49.25 

Lunches  and  Sappers: 

Paid 

•14.00 

Free ._ ~ - 

>  146.25 

Reduced ..... 

•106.25 

Supplements: 

Paid 

3.75 

Free 

40.25 

Reduced _ 

20.00 

Meals    Served    in    DAY    CARE 

HOMES-Per    Meal     Payment 

Rates  in  Cents: 

Breakfasts ~ 

66.75 

Lunches  and  Suppers — 

125.25 

Supplements 

37.25 

ADMINISTRATIVE   REIMBURSE- 

MENT Rates  for  Sponsoring  Or- 

ganizations     of      Day      Care 

Homes— Per   Home/Per  Month 

Rates  in  Dollars: 

Initial  SO  day  care  homes 

$55 

Next  150  day  care  homes 

42 

Next  800  day  care  homes- 

33 

Additional  day  care  homes 

29 

•  These  rates  do  not  include  the  value  of 
commodities  (or  cash-in-lieu  of  commodities) 
whidi  institutions  receive  as  additional  as- 
sistance for  each  hmch  or  supper  served  to 
children  under  the  program.  Notices  an- 
nouncing the  value  of  commodHies  and  cash- 
in-lieu  of  commodities  are  pobtished  sepa- 
rately in  the  Fedenl  Register. 


Pursuant  to  section  12(f)  of  the  NSLA 
(42  U.S.C.  1760(f)).  the  Department 
adjusts  the  payment  rates  for 
participating  institutions  in  the  States  of 
Alaska  and  Hawaii.  The  new  payment 
rates  for  Alaska  are  as  follows: 


Alaska 

Alaska-Meals     Served     in 
CENTERS— Per  Meal   Payment 
Rates  in  Cents: 
Breakfasts: 

Paid — - — 

Free 

Reduced 

Lunches  and  Suppers: 

Paid 

Free 


Reduced. 
Supplements: 

Paid 

Free 


Reduced 
Alaska-Meals     Served 


in  DAY 
CARE  HOMES— Per  Meal  Pay- 
ment Rates  in  Cents: 

Breakfasts 

Lunches  and  Suppers 

Supplements 


21.00 

126.50 

96.50 

•22.75 
■237X10 
•197J» 

tJBO 
«5i» 
32.50 


106.50 

203.00 

6050 


Alaska 

Alaska— ADMINISTRATIVE  RE- 
IMBURSEMENT      Rates       for 
Sponsoring     Organizations     of 
Day  Care  Homes— Per  Hooie/ 
Per  Month  Rates  in  Dollars: 

Initial  SO  day  care  homes 

Next  ISO  day  care  homes—... 

Next  800  day  care  homes — 

Additional  day  care  homes 


68 
S3 

47 


'These  rates  do  not  include  the  value  of 
commodities  (or  cash-in-lieu  of  commodities) 
which  institutions  receive  as  additional  as- 
sistance for  each  lunch  or  supper  served  to 
children  under  the  program.  Notices  an- 
nouncing the  value  of  commodities  ar>d  cash- 
in-lieu  of  commodities  are  pubUshed  sepa- 
rately in  the  Federal  Regisier. 

The  new  payment  rates  for  Hawaii 
are  as  follows: 


Hawaii 

Hawaii-Meals    Served    in 
CENTERS— Per  Meal   Payment 
Rates  in  Cents: 
Breakfasts: 

Paid 1«« 

Free — 92.25 

Reduced 62.25 

Lunches  and  Suppers: 

Paid '16J0 

Free..- '171.25 

Reduced '131.25 

Supplements: 

Paid 4.25 

Free 47i» 

Reduced 23.50 

Hawaii-Meals  served  in  DAY 
CARE  HOMES— Per  Meal 
Payment  Rates  in  Cents: 

Breakfasts 77.75 

Lunches  and  Suppers —       146.50 

Supplements ~~         43.75 

Hawaii— ADMINISTRATIVE 
REIMBURSEMENT  Rates 
for  Sponsoring  Organiza- 
tions of  Day  Care  Homes — 
Per  Home/Per  Month  Rates 
in  Dollars: 
Initial  50  day  care  homes...  64 

Next  150  day  care  homes...  49 

Next  800  day  care  homes...  38 

Additional       day       care 
homes 34 

'These  rates  do  not  include  the  vakie  of 
commiodities  (or  cash-in-lieu  of  ooromodities) 
which  institutions  receive  as  additional  as- 
sistance for  each  lunch  or  supper  served  to 
children  under  the  program.  Notices  an- 
nouncing the  value  of  commodities  and  cash- 
in-lieu  of  commodities  are  published  sepa- 
rately in  the  Federal  Register. 

The  changes  in  the  national  average 
payment  rates  and  the  food  service 
payment  rates  for  day  care  homes 
reflect  a  3.95  percent  increase  during  the 
12-month  period  May  1967  to  May  1988 
(from  116.4  in  May  1987  to  121.0)  m  May 
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1988)*  in  the  food  away  from  home 
services  of  the  Consumer  Price  Index  for 
All  Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor.  The  changes  in  the 
administrative  reimbursement  rates  for 
sponsoring  organizations  of  day  care 
homes  reflect  a  3.9  percent  increase 
during  the  12-month  period  May  1987  to 
May  1988  (from  113.1  in  May  1987  to 
117.5  in  May  1988)  in  the  series  for  all 
items  of  the  Consumer  Price  Index  for 
All  Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

The  total  amount  of  payments 
available  to  each  State  agency  for 
distribution  to  institutions  participating 
in  the  program  is  based  on  the  rates 
contained  in  this  notice. 

Authority:  Sections  4(b)(2).  11(a).  17(c)  and 
17(f)(3)(B)  of  the  National  School  Lunch  Act. 
as  amended.  (42  U.S.C.  1753. 1759(a).  1766) 
and  Section  4(b)(1)(B)  of  the  Child  Nutrition 
Act  of  1966  as  amended.  (42.  U.S.C.  1773b). 
Anna  Kondratas, 
Administrator. 

Date:  June  29. 1988. 

(FR  Doc.  88-15091  Filed  6-30-88;  11:54  am] 
nixma  cooc  34i<^3imi 


Soil  Conservation  Servico 

Oeauthoiizatlon  of  Faderal  Funds; 
Garrison  Creeic  Watershed.  OK 

AOENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  deauthorization  of . 
Federal  funding. 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act. 
Pub.  L.  83-566,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  622).  the  Soil  Conservation  Service 
gives  notice  of  the  deauthorization  of 
Federal  funding  for  the  Garrison  Creek 
Watershed  project,  Sequoyah  County. 
Oklahoma. 

FOn  niRTHEII  INFORMATION  CONTACT: 

C.  Budd  Fountain.  State  Conservationist, 
Soil  Conservation  Service.  Agricultural 
Center  Building.  Stillwater.  Oklahoma 
74074,  telephone  (405)  624-4360. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  ProtecUon  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
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intergovernmental  consultation  with  State 
and  local  officials.) 

C.  Budd  Fountain. 

State  Conservationist 

[FR  Doc.  8&-15130  Filed  7-&-«8:  8:45  am) 

WLUNQ  COOC  S410-1MI 

Deauthorization  of  Federal  Funding; 
Pott-Sem-Turfcey  Watershed.  OK 

AGENCY:  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  deauthorization  of 

Federal  funding. 

SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act. 
Pub.  L.  83-566.  and  the  soil  Conservation 
Service  Guidelines  (7  CFR  Part  622).  the 
Soil  Conservation  Service  gives  notice 
of  the  deauthorization  of  Federal 
funding  for  the  Pott-Sem-Turkey 
Watershed  project,  Pottawatomie  and 
Seminole  Counties,  Oklahoma. 
FOR  FURTHER  INFORMATION  CONTACT: 

C.  Budd  Fountain.  State  Conservationist, 
Soil  Conservation  Service.  Agricultural 
Center  Building,  Stillwater,  Oklahoma 
74074,  telephone  (405)  624-4360. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  tiie  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 
C.  Budd  Fountain. 
State  Conscn-ationist. 
[FR  Doc.  83-15131  Filed  7-5-88;  8:45  am] 
BHXINO  COOE  3410-ie-M 


'  The  change  in  (he  index  value*,  at  comparrd  to 
index  values  publiihed  in  the  Notice  for  the 
preceding  year,  are  due  to  the  general  rebasing  of 
the  Consumer  Price  Index  by  Bureau  of  Labor 
Slalistics. 


DEPARTMENT  OF  COMiyiERCE 
International  Trade  Administration 

[A-5M-801] 

Postponement  of  Preliminary 
Antidumping  Duty  Determination; 
Certain  Alt-Terrain  Vehicles  From 
Japan 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
SUMMARY:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
petitioner  in  this  investigation  to 
postpone  the  preliminary  determination 
as  permitted  by  section  733(c)(1)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  Based  on  this  request,  we  are 
postponing  our  preliminary 
determination  of  whether  sales  of 
certain  all-terrain  vehicles  from  Japan 
have  occurred  at  less  than  fair  value 
until  not  later  than  August  8, 1988. 
IFFCCnVf  date:  July  6, 198a 


FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  G.  Borden  or  Michael  Ready, 
Office  of  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
(202)  377-3003  or  (202)  377-2613. 

SUPPLEMENTARY  INFORMATION:  On 
March  7, 1988  (52  FR  7222)  we  published 
a  notice  of  initiation  of  an  antidumping 
duty  investigation  to  determine  whether 
certain  all-terrain  vehicles  from  Japan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  The 
notice  stated  that  we  would  issue  our 
preliminary  determination  by  July  18, 
1988. 

As  detailed  in  the  notice,  the  petition 
alleged  that  imports  of  certain  all-terrain 
vehicles  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

On  June  22. 1988  petitioner,  Polaris 
Industries,  LP.,  requested  that  the 
Department  extend  the  period  for  the 
preliminary  determination  until  not  later 
than  181  days  after  the  date  of  receipt  of 
the  petition  in  accordance  with  section 
733(c)(1)(A)  of  the  Act.  Accordingly,  the 
period  for  determination  in  this  case  is 
hereby  extended.  We  intend  to  issue  a 
preliminary  determination  not  later  than 
August  6, 1988. 

This  notice  is  published  pursuant  to 
section  733(cK2)  of  the  Act. 

June  29. 198a 
JoMph  A  Spetiini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  88-15152  Filed  7-5-88:  8:45  am] 

MtUNO  COOC  M10-0S-« 


Quarterly  Update  of  Foreign 
Government  Sut>sidies  on  Articles  of 
Quota  Cheeee 

AOENCY:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  quarterly  update  of 
foreign  government  subsidies  on  articles 
of  quota  cheese. 

summary:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared  a 
quarterly  update  to  its  annual  list  of 
foreign  government  subsidies  on  articles 
of  quota  cheese.  We  are  publishing  the 
current  listing  of  those  subsidies  that  we 
have  determined  exists. 

EFFECTIVE  DATS:  July  1. 19e& 

FOR  FURTHER  INFORMATKM  CONTACT 

Patricia  W.  Stroup  or  Paul  J.  McGarr, 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
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of  Commerce.  Washington.  DC  20230. 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  ("the  TAA")  requires  the 
Department  of  Commerce  ("the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  of  the  TAA, 
and  to  publish  an  annual  list  and 
quarterly  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies  (as 


defined  in  section  702(h)(2)  of  the  TAA) 
being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  quota  cheese. 

In  the  current  quarter,  the  Depatment 
has  determined  that  the  subsidy 
amounts  have  changed  for  several  of  the 
countries  for  which  subsidies  were 
identified  in  our  last  quarterly  update  to 
the  annual  January  1. 1988  annual 
subsidy  list.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net  amount 
of  each  subsidy  on  which  information  is 
currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 


information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the  TA.\ 
(19  U.S.C.  1202  note). 
Joseph  A.  Spettini, 
Acting  Assistant  Secretary.  Import 
A  dministration. 

Date:  |une  29. 1988. 


APPENDIX— Quota  Cheese  Subsidy  Programs 


Country 


Belgium.... 
Canada.... 
Defwnark.. 
Fin<ar)d 


France  

Greece 

Ireland 

Italy 

loixembourg.. 
Nethertands .. 


Spain 

Switzerland.... 

UK 

W.  Germany.. 


Programts) 


European  Community  (EC)  Restitution  Payments . 
Export  Assistance  on  Certain  Types  of  Cheese.... 

EC  Restitution  Payments - 

Export  Sut)sidy - 

Indirect  Sul)sidies _ 


Gross  ■  subsidy 


EC  Restitution  Payments .. 
EC  Restitution  Payments .. 
EC  Restitution  Payments .. 
EC  Restitution  Payments . 
EC  Restitution  Payments . 
EC  Restitution  Payments . 

Indirect  (Milk)  Subsidy 

Consumer  Subsidy 


EC  Restitution  Payments . 

Deficie(K:y  Payments 

EC  Restitution  Payments . 
EC  Restitution  Payments . 


0.0«/t>. 
28.3</lb. 

O.OC/lb. 

112.lt/lb. 

21.2t/lb. 


0.0«/lb. 

0.0«/b. 

0.0«/b. 

0.0c/K>. 

0.0t/t>. 

0.0«/l>. 
19.6</t>. 
43.5«/lb. 


Net'subsidy 


0.0«/lb. 
28.3</lb. 

O.Oc/lb. 

112.1«/lb. 

21.2«/Ib. 


0.0</t>. 

ooe/Kt. 
o.oe/ft). 

0.0</lb. 

0  0«/lb. 

0.0«/lb. 
19.6(/Ki. 
43.5«/tl. 


63.1(/t). 

0.0«/lb. 

107.0«/to. 

o.oe/ib. 
o.o</ib. 


63.1«/K>. 

0.0«/lb. 

107.0</lb. 

O.0«/lb. 

0.0»/lb. 


'  Defined  in  18  U.S.C.  1677(5). 
'  Defined  in  19  U.S.C.  1677(6). 


[FR  Doc.  88-15151  Filed  7-5-88: 8:45am] 

BILLINO  CODE  3S10-OS-M 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 

action:  Notice  of  applications. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  one  application 
for  an  Export  Trade  Certificate  of 
Review  and  one  application  for  an 
amended  export  trade  certiflcate  of 
review.  This  notice  sununarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificates  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT. 

John  E.  Stiner.  Director,  Office  of  Export 
Trading  Company  Affairs,  International 


Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number.  '  - 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Conunents 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 


whether  the  certificates  should  be 
issued.  An  original  and  five  (5)  copies 
should  be  submitted  not  later  than  20 
days  after  the  date  of  this  notice  to: 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration,  Department  of 
Commerce.  Room  5618.  Washington.  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  reference  the    . 
application  number  provided  in  the 
application  summary.  Summaries  of  the 
applications  follow. 

Summary  of  Application 

Applicant:  U.S.A.  Book-Expo,  Inc.,  86 
Millwood  Road.  Millwood,  NY  10546. 
Contact:  Edward  A.  Malinowski. 
President.  Telephone:  914/762-2422. 

Application  #:  88-00008. 

Date  Deemed  Submitted:  June  24, 
1988. 


25362 
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Member*  (in  addition  to  applicant): 
None. 

Export  Trade 

Products 

Books  and  book-related  materials 
published  in  the  United  States. 

Export  Trade  Facilitation  Services  fas 
they  relate  to  the  export  of  Products) 

Taking  title  to  Products  and  providing 
or  arranging  for  the  provision  of 
Transportation  Services.  Transportation 
Services  include  overseas  freight 
transportation  (all  modes);  inland  freight 
transportation  to  a  U.S.  export  terminal, 
port  or  gateway;  packing  and  crating; 
leasing  of  transportation  equipment  and 
facilities;  terminal  or  port  storage; 
wharfage  and  handling:  forwarder 
services;  insurance;  warehousing; 
foreign  exchange;  Financing  and 
financial  services;  export  sale  and  trade 
documentation  and  services;  overseas 
distribution;  paying  or  charging 
commissions;  marketing;  advertising; 
communication  and  processing  of 
foreign  orders;  accounting;  clerical 
services;  feasibility  studies;  investment 
services;  legal  services;  management 
services;  and  translation  services. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Ihierto  Rico,  the 
Virgin  Islands,  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

U.S.A.  Book-Expo,  Inc.  seeks 
certiHcation  to: 

1.  Consolidate  and  distribute  the 
freight  of  suppliers  for  Products 
exported  or  in  the  course  of  being 
exported; 

2.  Negotiate,  procure,  provide,  and 
administer  Transportation  Services  to 
suppliers. 

3.  Negotiate  charges  and  other  terms 
and  enter  into  contracts  which  provide 
for  Transportation  Services  to  suppliers 
including,  but  not  limited  to,  the 
chartering  and  space  chartering  of 
vessels,  the  entering  into  of  service 
contracts  with  ocean  common  carriers, 
the  negotiation  and  utilization  of 
through  intermodal  rates  with  common 
and  contract  carriers  for  inland  freight 
transportation  for  export  shipments  to  a 
U.S.  export  terminal,  port,  or  gateway; 
and  the  combination  and  consolidation 
of  container  and  less  than  containerload 
shipments  into  full  containerized 


shipments.  U.S.A.  Book-Expo,  Inc.  may 
conduct  thia^ctivity  on  behalf  of  its 
suppliers. 

4.  Meet  and  discuss  widi  suppHen 
ideas,  methods  and  infonnatioR  aoldy 
concerning  Export  Trade,  inchidin^ 
trade  opportanitiee.  aetiiRg  strategiee. 
sales,  profected  demands  and  business 
growth,  customary  terms  of  sale,  and 
legal  agreements  for  cendocting 
business  in  the  Export  Markets,  U.S.  and 
foreign  laws  and  regnlatoiy  pro^vms 
affecting  exports  and  expenses  of 
exporting  to  specific  points  in  the  Export 
Markets. 

5.  Establish  export  price*  for  Product* 
being  exported  through  U.S.A.  Book- 
Expo,  Inc. 

Summary  of  Application 

OETCA  has  received  the  following 
application  for  an  amendment  to  Export 
Trade  Certificate  of  Review  #84-0fXn2, 
issued  on  lune  11. 1984  (49  FR  24581. 
lune  14, 1984). 

Applicant:  Northwest  Fruit  Exporters, 
1005  Tieton  Drive,  Yakima,  Washington 
98902.  Contact:  Kenneth  Severn, 
Secretary-Treasurer,  telephone:  (509) 
453-4837. 

Application  No.:  84-3A012 

Date  Deemed  Submitted:  June  23, 
198a 

Northwest  Fruit  Exporters  seeks  to 
amend  its  certificate  to  add  the 
following  company  as  a  "Member" 
within  the  meaning  of  S  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)): 
Underwood  Fruit  and  Warehouse 
Company.  White  Salmon,  WA. 

Date:  June  29. 196a 
|ohn  E.  StitMf , 

Director.  Office  of  Export  Trading  Company 
Affairs. 
(FR  Doc.  88-15128  Filed  7-5-88:  8:45  am] 

BtLUNQCOOC  SCIO-Oe-M 


Minority  Bushteaa  Devetopmont 
Agency 

(TranamNtal  Na  0»-10-«M18-ei,  Protect 
14).  No.  0«-10-M018-01] 

Lubbock/Mldtand-OdcMa  Minority 
Business  Dsvslopment  Csnter  (MBOC) 
Program  Applications;  Texas 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
available  fundb.  The  cost  of 
performance  for  the  first  twelve  (12) 
months  is  estimated  at  $194,118  for  the 
project's  performance  period  of 


November  1. 1988  to  October  31, 19B9. 
The  MBDC  will  operate  in  the  Lubbock/ 
Midland-Odessa  Standard  MefropoHtan 
Statistical  Area  (SMSA). 

The  first  year's  cost  for  Uie  MBDC  wiH 
consist  of: 


Nam* 

i^dsiai 

Hon- 

Total 

MMantf- 

OdMM 

SMSA 

S1»4,118 

•S29,118 

$104,118 

■  Can  ba  a  cowibinalion  of  cath.  in-kind  contribu- 
tion and  laas  tof  aanMoa. 

The  ftmding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
Tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (M&TA)  to 
eligible  clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  pnbhc  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance  (M&TA);  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance  (M&TA):  the  firm's 
proposed  approach  to  perfarmingthe 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  aa 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluatiooetv 
determine  if  funding  for  the  prefect 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA,  based  on 
such  factors  as  an  MBDC*  satisfactory 
performance,  the  availabilily  of  fund*, 
and  Agency  priorities. 

CLOSINO  DATE  The  closing  date  for 
receipt  of  application  is  August  5. 1988. 

ADONCSS:  MBDA— Dallas  Regional 
Office,  1100  Commerce  Street,  Suite 
7B23.  Dallas,  Texas  75242-0790. 


FOR  FURTHER  INFORMATION,  CONTACT 

Deselene  Crenshaw,  Business 
Development  Clerk,  Dallas  Regional 
Office.  214/767-8001. 
SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
Bobby  (efferson. 

Supervisory.  Business  Development 
Specialist  Minority  Business  Development 
Agency.  Dallas  Regional  Office. 

Section  B — Project  Specifications 

(To  be  completed  by  the  Regional 
Offices) 

Project  Identification 

1.  Program  Number  and  Title:  11.800 
Minority  Business  Development. 

2.  Project  Name:  Lubbock/Midland- 
Odessa  MBDC  (Geographic  Area  or 
SMSA). 

3.  Project  Identification  Number:  06- 
10-88018-01. 

Budget  Period  Duration 

1.  Budget  Period  (Check  One):  First  X 
Second Third 

2.  Start  Date:  November  1. 1988. 

3.  End  Date:  October  31, 1989. 

4.  Budget  Period  Duration  (Months): 
Twelve  Months. 

Project  Cost 

1.  Required  Federal  Funding  Level: 
$165,000.00. 

2.  Minimum  Non-Federal 
Contribution:  $29,118.00. 

3.  Total  Project  Cost:  $194,118.00. 

Project  Minimum  Performance  Goal 
Levels 

1.  Combined  Financial  Package  and 
Procurement  Minimum  Goal  Level: 
$12,016,000.00. 

2.  Billable  SM&TA  Minimum  Coal 
Level:  $123,000.00. 

3.  Number  of  Clients  Minimum  Goal 
Level:  110. 

Other  Project  Specifications 

1.  Closing  Date  for  Submission  of  this 
Application:  August  5, 1988. 

2.  Geographic  Specification:  The 
Minority  Business  Development  Center 
shall  offer  assistance  in  the  geographic 
area  of:  Lubbock/Midland-Odessa, 
Texas  SMSA. 

3.  Eligiblity  Criteria:  There  are  no 
eligibility  restrictions  for  this  project. 
Eligible  applicants  may  include 
individuals,  non-profit  organizations, 
for-profit  firms,  local  and  state 
governments,  American  Indian  tribes 
and  educational  institutions. 

4.  Budget  Period:  The  competitive 
award  period  will  be  for  approximately 


three  (3)  years  consisting  of  three  (3) 
separate  budget  periods.  Performance 
evaluations  will  be  conducted,  and 
funding  levels  will  be  established  for 
each  of  three  (3)  budget  periods.  The 
MBDC  will  receive  continued  funding, 
after  the  initial  competitive  year,  at  the 
discretion  of  MBDA  based  upon  the 
availability  of  funds,  the  MBDC's 
performance  and  Agency  priorities. 

[FR  Doc.  88-15118  Filed  7-5-88:  8:45  am) 
BILLING  CODE  3S10-21-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

June  23. 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Aircraft 
Infrastructure — Subsystem  and 
Component  Reliability  Improvement 
Research  and  Development  Needs  will 
meet  for  the  fourth  time  on  25  August 
1988,  from  8:00  a.m.  to  5KX)  p.m.,  at  the 
Ogden  Air  Logistics  Center  (OA-LC), 
Hill  AFB,  UT,  and  on  26  August  1988 
from  8:00  a.m.  to  5:00  p.m..  at  the  421  & 
388  Tactical  Fighter  Wings.  Hill  AFB, 
UT. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  gather  information 
on  OA-LC's  and  two  typical  fighter 
wings'  perception  of  the  problem  and 
their  efforts  to  solve  them.  This  meeting 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b(c) 
of  Title  5.  United  States  Code, 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
public. 

For  further  information,  contact  ttie 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4648. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-15081  Filed  7-5-88;  8:45  am) 

BHJJNG  CODE  M10-01-M 


Defense  Logistics  Agency 

Meml>ership  of  the  Defense  Logistics 
Agency  (DLA)  Performance  Review 
Board 

agency:  Defense  Logistics  Agency.  DoD. 
ACTION:  Notice  of  membership  of  the 
Defense  Logistics  Agency  Performance 
Review  Boards. 

summary:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Boards  (PRBs)  of 
the  Defense  Logistics  Agency.  The 


publication  of  PRB  membership  is 
required  by  5  U.S.C.  4314(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  and  performance 
awards  to  the  Director,  Defense 
Logistics  Agency. 
EFFECTIVE  DATE:  July  6. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Herbert  W.  Johnson.  Employee 
Development  Specialist.  Workforce 
Effectiveness  and  Development 
Division,  Defense  Logistics  Agency, 
Department  of  Defense,  Cameron 
Station.  Alexandria,  VA.  (202)  274-6049 
or  274-6039. 

SUPPLEMENTARY  INFORMMTION:  In 
accordance  with  5  U.S.C.  4314(c)(4).  the 
following  are  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  Performance 
Review  Boards.  They  will  serve  a  1-year 
renewable  term,  effective  upon 
publication  of  this  notice. 

Initial  PRB— 

Mr.  Gary  P.  Quigley,  Associate 

Counsel,  Office  of  General  Counsel. 
Mr.  Raymond  F.  Chiesa.  Executive 

Director,  Contracting. 
Mr.  William  V.  Gordan.  Executive 
Director,  Contract  Management. 
2nd  Level  Review — 
Mr.  Anthony  W.  Hudson.  Staff 
Director.  Civilian  Personnel. 
Mr.  William  J.  Cassell.  Comptroller. 
RADM  James  E.  Eckelberger,  SC. 
USN,  Executive  Director.  Supply 
Operations. 
Anthony  W.  Hudson. 
Staff  Director.  Civilian  Personnel 
[FR  Doc.  88-15071  Filed  7-5-88:  8:45  am| 

BILLING  CODE  3620-«l-M 


Department  of  the  Navy 

Privacy  Act  of  1974;  Amended  Record 
System 

agency:  Department  of  the  Navy,  DoD. 
action:  Notice  of  an  amended  system  of 
records  subject  to  the  Privacy  Act. 

summary:  The  Department  of  the  Navy 
is  amending  a  system  of  records  subject 
to  the  I*rivacy  Act.  as  amended  (5  U.S.C. 
552a). 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  or 
before  August  5, 198a  unless  comments 
are  received  which  would  result  in  a 
contrary  determination. 
address:  Send  any  comments  to  Mrs. 
Gwen  Aitken.  Head,  PA/FOIA  Branch. 
Office  of  the  Chief  of  Naval  Operations 
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(OP-09B30).  The  Pentagon.  Room  5E521, 
Department  of  the  Navy,  Washington, 
DC  20350-2000,  telephone  202-607-1450. 
autovon:  227-1459. 

tUPPLEMCNTAIIV  IMyOWiATlOW;  The 

Department  of  the  Navy  systems  of 
records  notices  inventory  subject  to  the 
Privacy  Act  of  1974  have  been  published 
in  the  Federal  Register  as  follows: 
FR  Doc  86-848S  (51  FR  12906)  April  16. 1966 
FR  Doc  86-10763  (51  FR  18086)  May  16. 1966 

(Compilation) 
FR  Doc  88-12448  (51  FR  19864)  June  3. 1986 
FR  Doc  86-1B207  (SI  FR  30377)  August  26, 

1986 
FR  Doc  86-19206  (51  FR  30393)  August  26. 

1988 
FR  Doc  86-26835  (51  FR  45931)  December  23. 

1966 
FR  Doc  87-1144  (52  FR  2147)  January  20, 1987 
FR  Doc  87-1145  (52  FR  2149)  Jamiary  20. 1987 
FR  Doc  87-5783  (52  FR  8500)  March  18. 1987 
FR  Doc  87-9666  (52  FR  15530)  April  29. 1967 
re  Doc  87-10428  (52  FR  17294)  May  7. 1967 
FR  Doc  87-13560  (52  FR  22671)  June  15. 1987 
FR  Doc  87-27707  (52  FR  45846)  December  2. 

1987 
FR  Doc  87-10871  (52  FR  17240)  May  16. 1988 
FR  Doc  87-12862  (52  FR  21512)  June  8. 1988 
FR  Doc  87-13202  (52  FR  22028)  June  13. 1968 

The  specific  changes  to  the  record 
system  being  amended  is  set  forth 
below,  followed  by  the  system  notice,  as 
amended,  published  in  its  entirety.  This 
amendment  is  not  within  the  purview  of 
the  provision  of  5  U.S.C.  552a(o).  which 
requires  the  submission  of  a  new  or 
altered  system  report. 
L.M.  Byiuun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

June  29. 1988. 
N05822-1 

System  name: 

Otsu  Prison  Health  and  Comfort  Items 
(51  FR  18175,  May  16, 1986). 

Changes: 
System  name: 

Delete  the  word:  "Otsu"  and 
substitute  with:  "Yokosuka  *  *  *" 

Categories  of  records  in  the  system: 

In  line  three,  delete  the  word:  "*  *  * 

Otsu and  substitute  with: 

Yokosuka  

N05822-1 

System  name: 

Yokusuka  Prison  Health  and  Comfort 
Items. 

System  location: 

Commander  Fleet  Activities.  FPO 
Seattle  98762 


Categories  of  individuals  covered  by  the 
system: 

Individuals  who  have  been 
imprisoned  under  Japanese  Law  and 
jurisdiction  for  various  offenses. 

Categories  of  records  in  the  system: 

Record  of  request  for,  receipt  of,  and 
issues  to  of  individuals  imprisoned  in 
Yokosuka  Prison  located  in  Yokosuka. 
japan. 

Authority  for  maintenance  of  the  system: 
5  use  301.  Departmental  Regulations. 

PUflM>SC(«): 

Used  for  billing  armed  services,  other 
than  Navy  and  Marine  Corps,  for  items  ' 
of  health  and  comfort  issued  to  their 
personnel  imprisoned.  Billing  is 
prepared  in  accordance  with  existing 
interservice  support  agreements 
(ISSAS).  Additionally,  file  used  to 
answer  complaints  in  instances  where 
prisoners  contend  they  are  not 
supported  properly. 


of  identification  limited  Armed  Forces 
Identification  Cards  or  Passports. 


NOUTMK  uses  OF  NfCONOS  MAWTAINKD  IM 
THf  SVSTIM,  NtCUNMNO  CATUONIKS  OT 
usees  AND  THC  niRPOSCS  OF  SUCH  USES: 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 
system. 

POUaES  AND  PRACTICES  FOU  STORINO, 

RrrmEvma,  acccssinq.  rctaininq  and 
disposnm  of  neconos  in  the  system: 

storaqe: 

File  folder. 

NSTRIEVASIUTV: 

Alphabetically  by  surname.  New 
individual  files  instituted  with  arrival  of 
individual  in  prison.  Previous  files 
retrieved  to  semi-active  for  one  year  and 
thereafter  destroyed  without  report. 

SAPEOUAROS: 

Files  maintained  in  locked  file  cabinet 
in  locked  office. 

RETENTION  AND  DISPOSAL: 

Destroyed  without  report  after  two 
years. 


SYSTEM  MANAOER(S)  AND  i 

Commander  Fleet  Activities,  FPO 
Seattle  98762. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  systems  manager  listed 
above  and  provide,  as  a  minimum,  the 
following  information:  Rank/rate,  full 
name,  branch  of  service,  and  social 
security  number.  Files  maintained  in 
logistics  with  command  and  requesters 
may  visit  this  office  for  review  of  their 
files  during  normal  working  hours.  Proof 


RECORD  ACCESS  I 

The  agency's  rules  for  access  to 
records  may  be  obtained  from  the 
systems  manager. 

CONTESTWQ  RECORD  PROCEOURSS: 

The  agency's  rules  for  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  may  be  obtained  from  the 
systems  manager. 

RECORD  SOURCE  CATEQORM; 

Prison  officials. 

EXCEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc  68-15101  Filed  7-5-88: 8:45  amj 

BUXINO  COOC  M1»«1-M 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

AGENCies:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION.  Notice. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  OfTice 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
information  collection  requirement 
concerning  FAR  Subpart  27.2,  Patents. 

address:  Send  comments  t»Mr.  Ed 
Springer.  FAR  E)e8k  Officer.  Room  3235. 
NEOB.  Washington.  DC  20503. 
FOR  FUfUHER  INFORMATION  CONTACT: 

Mr.  John  O'Neill,  Office  of  Federal 
Acquisition  and  Regulatory  Policy,  (202) 
523-3847. 

SUPPLEMENTARY  INFORMATION:  a. 

Purpose:  The  Patent  Coverage  in  FAR 
Subpart  27.2  requires  the  contractor  to 
report  each  notice  of  a  claim  of  patent  or 
copyright  infringement  that  came  to  the 
contractor's  attention  in  connection  with 
performing  a  Government  contract 
above  a  dollar  value  of  $25,000  (27.202- 
1.  52.227-2).  The  contractor  is  also 
required  to  report  all  royalties 
anticipated  or  paid  in  excess  of  $250  for 
the  use  of  patented  inventions  by 
furnishing  the  name  and  address  of 


licensor,  date  of  license  agreement, 
patent  number,  brief  description  of  item 
or  component,  percentage  or  dollar  rate 
of  royalty  per  unit,  unit  price  of  contract 
item,  and  number  of  units  (27.204-1. 
52.227-6. 52.227-0).  The  information 
collected  is  to  protect  the  rights  of  the 
patent  holder  and  the  interest  of  the 
Government. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  30,  responses  per 
respondent,  7;  total  annual  responses, 
30;  preparation  hours  per  response,  .5  hn 
and  total  response  burden  hours.  15, 

Obtaining  copies  of  proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS),  Room  4041, 
Washington,  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-OOXX,  Patents. 

Dated:  June  23, 1968. 
Margaret  A.  Willis, 
FAR  Secretariat. 
(FR  Doc.  88-15088  Filed  7-5-88: 8:45  am) 

BtlXING  CODE  M20-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER8S-482-000  et  aL] 

Southern  CaHfomia  Edison  Co.  et  aL; 
(Electric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  Filings) 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  California  Edison 

(Docket  No.  ER88-482-020I 

June  28. 1968 

Take  notice  that  on  )une  15. 1988. 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing,  pursuant  to 
S  35.15  of  the  Federal  Energy  Regulatory 
Commission's  Regulations  (18  CFR 
35.15)  under  the  Federal  Power  Act.  a 
Notice  of  Cancellation  of  the  Agreement 
for  Interim  Operating  Procedures  with 
the  following  entities  (Cities): 


Entity 


Rate 
■chedule 
FERCNo. 


1  City  of  Anaheim  _ —  96.11 

2.  City  of  Azusa — .  M*S 

3.  City  of  Banning ~~\  145S 

4.  City  of  Colton • 1  14«« 

5.  Oily  of  Rivenkt* (  M13 


Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  July  11, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pacific  Gas  and  Electric  Company 
[Docket  No.  EC88-22-000) 

June  28. 198a 

Take  notice  that  on  June  23. 1988. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an  application 
pursuant  to  section  203  of  the  Federal 
Power  Act  for  authorization  for  PG&E  to 
sell  and  convey  to  the  Department  of 
Water  Resources  of  the  State  California 
(DWR)  an  interest  in  PG&E's  Midway- 
Wheeler  Ridge  transmission  system. 

PG&E,  incorporated  in  the  State  of 
California,  provides  electric  and  gas 
service  throughout  Northern  California. 
It  also  distributes  and  sells  water  in 
some  cities,  towns  and  rural  areas  and 
produces  and  sells  steam  in  certain 
parts  of  San  Francisco. 

Comment  date:  July  11, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Potomac  Edison  Company 

[Docket  No.  ER88-48O-000I 

June  28, 1988. 

Take  notice  that  on  June  20, 1988, 
Potomac  Edison  Company  (Company) 
tendered  for  filing  a  change  in  its 
Electric  Service  Agreement  with  the  City 
of  Hagerstown,  Maryland  (City).  The 
change  revises  Appendix  A  to  that 
Agreement  to  increase  the  maximum 
and  transfer  capacities  for  firm  and 
emergency  (or  maintenance]  service  of 
the  three  service  connections  between 
the  Company  and  the  City.  The 
Company  has  requested  that  the  revised 
Appendix  A  be  deemed  effective  as  of 
November  1, 1987. 

Copies  of  this  filing  have  been  served 
upon  the  City  and  upon  the  Maryland 
Public  Service  Commission. 

Comment  date:  July  11, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

4.  Virginia  Electric  and  Power  Company 
[Docket  No.  EX88-(81-000| 

June  28, 1988. 

Take  notice  that  on  June  14, 1988. 
Virginia  Electric  and  Power  Company 
(Company)  tendered  for  filing  an 
addendum  to  a  Settlement  Agreement 
dated  as  of  October  16, 1987  between 
the  Company  and  Old  Dominion  Electric 
Cooperative  (ODBC).  The  addendum 
would  limit  the  percentage  adder 
applicable  to  emergency  purchases  to 
one  mill  per  kilowatt-hour. 


Waiver  of  the  Commission's  notice 
requirements  is  requested  so  as  to 
permit  an  effective  date  of  June  1. 1988. 

Copies  of  the  filing  have  been  served 
on  ODEC  the  Virginia  States 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  July  11, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Pool 

[Docket  No.  ER88-4S3-0001 

June  2a  198& 

Take  notice  that  on  June  23, 1988.  New 
England  Power  Pool  (NEPOOL) 
Executive  Committee  tendered  for  filing 
an  Amendment  to  NEPOOL  Agreement, 
dated  as  of  May  1, 1988, 
(AMENDMENT)  which  changes 
provisions  of  the  NEPOOL  Agreement 
(NEPOOL  FPC  No.  2),  dated  as  of 
September  1. 1971,  as  previously 
amended  by  twenty-four  (24) 
amendmoits. 

The  NEPOOL  Executive  Committee 
states  that  the  AMENDMENT  is  in 
thirteen  parts  and  changes  various 
provisions  of  the  NEPOOL  Agreement  to 
adjust  the  way  in  which  the  pool  prices 
energy  service  received  by  pool 
participants  in  each  hour  and  to  revise 
the  way  in  which  certain  savings 
resulting  from  the  pool's  central 
dispatch  are  divided  among  the 
participants.  Furthermore,  the 
Committee  states  that  the 
AMENDMENT  revises  the  NEPOOL 
Agreement  to  clarify  the  authority  of  the 
Management  Committee  and  to  adjust 
the  formulae  for  determining 
transmission  charges  to  conform  to  the 
principal  changes  made  by  the 
AMENDMENT  and  to  changes  made  by 
a  prior  amendment  to  the  NEPOOL 
Agreement  that  became  effective, 
subject  to  refund,  on  November  1. 1986. 

The  NEPOOL  Executive  Committee 
has  requested  that  the  AMENDMENT  be 
permitted  to  become  effective  on  the 
date  specified  therein.  November  1, 
1988,  and  that  the  Commission  waive  its 
notice  requirements  to  permit  the  filing 
to  be  made  more  than  120  days  prior  to 
the  proposed  effective  date. 

Comment  date:  July  11. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Idaho  Power  Company 

[Docket  No.  ES88-44-000| 

June  29. 1988. 

Take  notice  that  on  June  21. 1968, 
Idaho  Power  Company  (Applicant)  filed 
an  application  with  the  Fedieral  Energy 
Regulatory  Conmiission.  pursuant  to 
section  204  of  the  Federal  Power  Act. 
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seeking  an  Order  authorizing  the 
issuance  and  sale  of  up  to  $100,000,000 
of  First  Mortgage  Bonds  of  the 
Applicant. 

Comment  date:  July  20, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Pargraph 

E.  Any  person  desiring  to  be  heard  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Tile  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Acting  Secretary. 

(PR  Doc.  8»-15110  Filed  7-S-88;  8:45  am] 

MUJfM  cooc  (rir-ot-M 


(Proiact  No.  8790-000] 

City  Of  AlMfdeen,  WA;  Availalrimy  of 
Environmental  Assessment 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  OfHce  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Wishkah  Hydro-electric 
Project  No.  8790  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  The  project  would 
utilize  pipeline  flow  from  the  City's 
existing  Malinowksi  Dam,  located  on 
the  Wishkah  River  in  Grays  Harbor 
County,  Washington.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
mitigation  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000  of  the  Commission's  offices 


at  825  North  Capitol  Street,  NE., 

Washington,  DC  20426. 

Lois  D.  CasheO. 

Acting  Secretary. 

(FR  Doc.  88-15139  Filed  7-5-88:  8:45  am] 

MUJNQ  cooc  t717-ei-«l 


[ProJMt  Na  5357-004] 

Nortt)  Board  of  Control;  Owytiee 
Protect  Irrigation  Districts;  Avallat>ility 
of  Environmental  Assessment 

June  30, 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  amendment  of  license  for 
the  Mitchell  Butte  Hydroelectric  Project 
and  has  prepared  an  Environmental 
Assessment  (EA)  for  the  proposed 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
proposed  amendment,  with  appropriate 
mitigation  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000  of  the  Commission's  offices 
at  825  North  Capitol  Street.  NE.. 
Washington,  DC  2042& 
Lob  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  88-15140  Filed  7-5-88:  8:45  am] 
■Nxma  cooc  sm-ti-ii 


[Pro)Mt  No.  8121-000] 

Wanwi  B.  Nelson:  Avalial>llity  of 
Environmental  Assessment 

June  30. 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1960  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Deer  Creek  Hydroelectric 
Project  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
mitigation  measures,  would  not 


constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street,  NE., 
Washington.  DC  20426. 
Lois  D.  CashelL 
Acting  Secretary. 
(FR  Doc.  88-15141  Filed  7-5-68:  8:45  am] 

MLLMO  cooc  STIT-ei-ll 


lOocket  No.  EL8S-1S-114] 

Hydroelectric  Development  in  ttte 
Upper  Otiio  River  Baein;  Public 
Meeting  on  ttie  Draft  Environmental 
Impact  Statement 

June  3a  198& 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  has  issued  a 
Draft  Environmental  Impact  Statement 
(EIS)  for  Hydroelectric  Development  in 
the  Upper  Ohio  River  Basin.  FERC 
Docket  No.  EL65-19-114.  The  draft  EIS 
was  sent  to  the  Environmental 
Protection  Agency  and  was  made 
available  to  the  public  on  or  about  May 
10.198a 

The  draft  EIS  documents  the  views  of 
the  Commission's  staff  and  includes 
staff  recommendations  on  licensing  24 
proposed  hydroelectric  projects  at  19 
sites.  Before  the  Commission  makes  a 
decision  on  issuing  licenses  for  the 
projects,  it  will  take  into  account  all 
concerns  relevant  to  the  public  interest. 
The  final  EIS  will  be  part  of  the  record 
from  which  the  Commission  will  make 
its  decision. 

Applicants,  Federal,  state,  and  local 
agencies,  and  interested  persons  are 
invited  to  attend  a  public  meeting  and  to 
express  their  views  about  the  draft  EIS. 
The  meeting  will  be  held  on  Friday,  July 
15, 1988,  from  10:00  a.m.  to  3:00  p.m.  at 
the  William  S.  Moorhead  Federal 
Building  (in  Room  200),  1000  Liberty 
Avenue  in  Pittsburgh.  Pennsylvania. 

The  Commission's  staff  will  conduct 
the  public  meeting.  At  this  meeting, 
persons  may  make  statements  orally  or 
in  writing.  "The  meeting  will  be  recorded 
by  a  stenographer,  and  all  statements, 
oral  and  written,  will  become  part  of  the 
public  hearing  record. 

For  further  information  on  the  public 
meeting,  contact  project  manager 
George  Taylor  at  (202)  376-1900  or 
attorney  William  O.  Blome  at  (202)  357- 
8131. 

Lois  D.  CaslMU. 
Acting  Secretary. 

(FR  Doc.  88-15138  Filed  7-S-88: 8:45  am) 
■NJJNQ  cooc  •nr-ot-M 
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[Docket  Noa.  CP8S-507-000  at  aL] 

Columbia  Gas  Transmission  Corp.  et 
ai.;  Natural  Gas  Certificate  FiMngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission 

(Docket  No.  CPe8-507-«»J 

lune  28, 1988. 

Take  notice  that  on  June  23. 1968, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCoride  Avenue,  SE.  Charieston. 
West  Viriginia  25314,  filed  in  Docket  No. 
CP8&-507-000  a  request  pursuant  to 
§S  157.205  and  284.223  of  the 
Commission's  Regulations  under  \he 
Natural  Gas  Act  stating  that  Columbia 
proposes  to  transport  natural  gas  on 
behalf  of  Citizens  Gas  Supply 
Corporation  (Shipper)  under  the  blanket 
certiflcate  issued  in  Docket  No.  CP88- 
240-000,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Columbia  proposes  to 
transport  on  an  intermptible  basis  up  to 
1,000,000  MMBtu  equivalent  of  natural 
gas  per  day  for  Shipper  under  two 
transportation  service  agreements 
attached  to  the  filing.  Cohnnbia  projects 
its  average  day  and  armual  quantities 


would  be  25.000  and  5,500,000  MMBtu.  of 
natural  gas  per  day  respectively. 

Columbia  states  that  no  facilities 
would  be  constructed  to  provide  the 
service,  and  that  receipt  and  delivery 
points  are  on  file  with  the  Commission 
and  are  spcified  in  the  service 
agreements.  Columbia  states  that  gas 
has  been  flowing  pursuant  to  tlie  service 
agreements  since  Mardi  5. 1988  under 
authority  of  i  284.223(a)  of  the 
Commission's  Regulations,  the  notice  of 
which  was  docketed  by  tiie  Commission 
at  Docket  No.  ST8a-3553. 

Columbia  further  states  that  to  its 
knowledge  no  agency  relationship  exists 
under  whit^  a  local  di8tribttti<« 
company  w  affiliate  of  the  %ipp«r  will 
receive  gas  on  behalf  of  the  Shipper 
under  this  transportation  arrangement 

Comment  date:  August  12, 1968,  in 
acccmlance  with  standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Transcontinental  Gas  npe  Line 
Corporation 

(Docket  No.  CP88-487-O00.  CP88-492-000. 
CP8»-4g3-000.  CP88-494-000.  CP8&-495-a00. 
CP88-«96-0(N),  CPB8-497-000.  CP88-«ge-000. 
eras- 400  OOft  CP88-60O-0O0,  CP88-501-000, 
CP8S-SQ2-00a  CP88-50»-000.  CPBB-5O4-O0O, 
CPB8-505-000,  and  CP88-506-000) 

June  28, 1988. 

Take  notice  that  on  June  21, 1988  and 
June  23, 1968,  Transcontinental  Gas  Pipe 


Line  Corporation  fTransco).  P.O.  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  Nos.  CP88-487-00a  et  aL 
applications  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  firm  sales 
entitlement  to  sixteen  customers,  all  as 
more  fully  set  forth  in  the  applications 
on  file  with  the  Commission  and  open  to 
public  inspection.* 

Transco  states  that  pursuant  to 
S  284.10  of  the  Commission's 
Regulations,  the  customers,  as  noted  in 
the  Appendix,  converted  firm  sales 
entidements  under  their  respective 
Service  Agreements  to  firm 
transportation  under  Transco's  Rate 
Schedule  FT.  Transco  states  that  it  now 
requests  to  abandon  firm  sales 
entitlement  to  each  customer  associated 
with  the  reductions  in  fmn  sales  service 
to  be  effective  as  of  the  dates  noted  on 
the  Appendix.  Transco  states  that 
pursuant  to  {  284.10(fK2).  the  exercise  of 
contract  conversion  ri^ts  by  a  firm 
sales  customer  under  S  284.10(d) 
constitutes  consent  by  that  customer  to 
the  abandonment  of  sales  service  to  the 
extent  of  the  conversion. 


■  See  attached  appendix  for  details  of  each 
application,  indoding  customer  name,  rate  schedule, 
revised  sales  entitlement,  etc. 


APPENOn 


OochM  Na  CPaS- 


Comment  daiK  July  19.  1968.  in  ao- 
contenc«  with  Standard  Paragraph 
F  at  tha  0nd  of  this  noSoa. 

487-000 


492-000.. 
493-000- 


494-000.. 
495-000.. 


496-000.. 

497-000.. 
496-000.. 
499-000.. 

500-000 

501-000.- 
502-000- 


503-000- 


504-000.. 
SO5-O0O- 

S06-O0O- 


Rtod 


6/21/88 
6/23/88 

6/23/88 

6/23/86 
e/23/86 

6/23/88 

6/23/86 
6/23/86 
6/23/88 
6/23/88 
6/23/86 
6/23/88 
6/23/68 

6/23/88 
6/23/86 

6/23/88 


Customer 


Philedelphia  Gas  Works 

Long  Islarx)  Light  Company..- 

CortsoMated    Edison    Comparry 

YorKtnc. 
Piedmorrt  Natural  Gas  Company.  Inc 
UGI  Corporation 


of    Hem 


PubNc  Sen^lca  Electric  and  Gas  Company — 

The  DwoMyn  Union  Gas  Company 

AUanU  Gas  Light  Company 

LyrtchtNjrg  Gas  Company- 


EHzabatMoivn  Gas  Company 

Washington  Gaa  Light  Company 

North  Om&tnm  Naknai  Gaa  OotporaSon 

PiA>lic  San«ioa  Company  ei  North  Caraina. 
Inc. 

Clnton-Newt>erry  Natural  Gas  Authority 

Philadelphia  ElacMc  Company 

South  Carolina  Pipeina  t 


Rate 


CO-3 
CO-3 
CO-3 

CO-2 
06-3 

CO-3 

CD-3 
CtVI 
CO-2 
CO-3 
CO-2 
CO-2 
CO-2 

CO-2 
CD-3 

CO-2 


Firm 


(Mcf/d) 


Cunent 


159625 
149070 
324522 

205200 

4900 

4165 

411527 

266599 

237638 

107600 

12000 

75126 

55000 

141000 

158600 

9100 

126702 

119061 

29300 


Reduction 


23944 
34438 
48678 

30780 

735 

4165 

144928 

38647 

115942 

16140 

1750 

35424 

6250 

20290 

23790 

1353 

7641 

11364 

4395 


Hcwsoo 


136661 
114632 
275644 

174420 

4166 

0 

266598 

227952 

121686 

91460 

10290 

39702 

46750 

120710 

134810 

7747 

119061 

107807 

24S05 


reduction 


12/1/87 
11/1/87 
11/1/87 

11/1/87 
11/1/87 

S/1/88 
11/1/87 

5/1/88 
11/1/87 

5/1/88 
11/1/87 

5/1/88 
11/1/87 
11/1/87 
11/1/87 

1/1/88 

11/1/87 

5/1/88 

6/1/88 
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3.  Florida  Gaa  Transmissioo  Company 

(Docket  No.  CP88~488-000] 
June  2a  1968. 

Take  notice  that  on  June  22. 1988, 
Florida  Gas  Transmission  Company 
(FGT).  P.O.  Box  1188.  Houston.  Texas. 
77251,  filed  in  Docket  No.  CP88-48a-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  for 
authorization  to  construct  and  operate  a 
new  delivery  point  to  an  existing  resale 
customer.  Peoples  Gas  System,  Inc. 
(PGS).  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  proposes  to  construct  and 
operate  a  sales  tap  on  FGTs  existing  18- 
inch  and  proposed  20-inch  '  main 
transmission  line  in  Osceola  County. 
Florida,  in  order  to  make  sales  to  PGS  of 
up  to  36.167  therms  of  natural  gas  per 
day.  The  estimated  $284,682.00  cost  of 
the  delivery  point  will  be  borne  by  PGS. 
it  is  stated. 

FGT  states  that  the  new  meter  station 
will  allow  PGS  to  more  efficiently  serve 
it  markets  by  allowing  it  to  serve 
existing  and  new  markets  from  a  new 
location,  thus  reducing  the  occurrence  of 
pressure  problems  for  PGS.  FGT  asserts 
that  the  total  volumes  to  be  delivered  to 
PGS  would  not  exceed  PGS's  existing 
Annual  Volumetric  Entitlement  (AVE) 
for  the  Orlando  Division. 

FGT  states  that  the  new  delivery  point 
will  result  in  a  minimal  increase  in 
deliveries  to  PGS  on  an  average  day. 
Based  upon  the  current  flow 
characteristics  of  FGTs  system,  FGT 
states  that  there  should  be  no  detriment 
or  disadvantage  to  its  existing  resale 
and  direct  sale  customers  as  a  result  of 
the  proposed  construction.  FGT  asserts 
that  the  volumes  to  be  delivered  at  the 
proposed  delivery  point  are  not 
prohibited  by  FGTs  tariff. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  OXY  USA  Inc. 

[Docket  No.  CI87-23»^] 
June  29, 1968. 

Take  notice  that  on  June  13, 1988, 
OXY  USA  Inc.  (OXY),  formeriy  Cities 
Service  Oil  and  Gas  Corporation,  of  110 
West  7th  Street.  Tulsa,  Oklahoma  74119, 
Tiled  an  application  pursuant  to  sections 
4  and  7  of  the  Natural  Gas  Act  and  Parts 
154  and  157  of  the  Commission's 
Regulations  requesting  extension  and 
amendment  of  its  blanket  limited-term 


■  FGT  ha*  on  file  with  the  CnminiMion  in  Docket 
Na  CP80-7M  an  application  to  conatnict  a  20-Inch 
line  looping  lt»  18-inch  line  in  Ihia  araa. 


certificate  with  pregranted 
abandonment  issued  August  4, 1987,  in 
Docket  No.  CI87-233-000.  OXY's 
certificate  authorizes  the  sale  of 
previously  uncommitted  gas  from  Ship 
Shoal  Block  91,  Eugene  Island  Block  208 
"H"  and  other  unspecified  sources  for  a 
one-year  term.  OXY's  certificate  also 
authorizes  the  sale  of  OXY's  previously 
certificated  and  abandoned  gas  from  the 
Wilbert  "E "  well  located  in  Iberville 
Parish,  Louisiana,  for  a  three-year  term. 
OXY  requests  extension  of  its 
authorization  covering  uncommitted  gas 
for  an  unlimited  term  and  amendment  of 
such  authorization  to  include  the  sale 
for  resale  in  interstate  commerce  of 
NGA  gas  purchased  from  or  exchanged 
with  other  producers  or  marketing 
entities  that  was  previously  certificated 
or  contractually  uncommitted  and  for 
which  the  producer  or  supplier  has  the 
necessary  sales  and  abandonment 
authorization.  OXY  also  requests  that 
the  blanket  authorization  to  make  sales 
for  resale  in  interstate  commerce  of  its 
previously  certificated  and  abandoned 
gas  (from  the  Wilber  "E"  well)  be 
terminated  under  the  subject  docket  and 
that  future  sales  of  this  gas  be  covered 
under  the  blanket  certificate  and 
pregranted  abandonment  authorized  in 
9  157.301  of  the  Commission's 
Regulations  pursuant  to  Order  No.  490, 
issued  February  5, 1988,  in  Docket  No 
RM87-16-000.  The  application  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Comment  date:  July  13, 1968,  in 
accordance  with  Standard  Paragraph  I 
at  the  end  of  the  notice. 

5.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP88^7e-000] 
June  29. 1986. 

Take  notice  that  on  June  17, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard.  Illinois  60148.  filed  in  Docket 
No.  CP88-476-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  for  authorization  to 
transport  on  an  interruptible  basis,  up 
to  100,000  MMBtu  of  natural  gas  on  an 
average  day  and  a  maximum  of  300.000 
MMBtu  of  natural  gas  on  a  peak  day 
(plus  any  additional  volumes  accepted 
pursuant  to  the  overrun  provisions  of 
Natural's  Rate  Schedule  ITS)  for 
Chevron  U.S.A.  Inc.  (Chevron),  a  natural 
gas  producer.  Natural  proposes  to 
transport  Chevron's  gas  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-582-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 


with  the  Commission  and  open  to  public 
inspection. 

Natural  states  that  it  commenced  the 
proposed  transportation  service  for 
Chevron  on  April  28, 1988,  at  Docket  No. 
ST88-3612  for  a  one-hundred  twenty- 
day  period  ending  August  26, 1988, 
pursuant  to  9  284.223(a)(1)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Natural  in 
Docket  No.  CP86-582-000.  Natural 
proposes  to  continue  this  transportation 
service  in  accordance  with  9  9  284.221 
and  284.223(b]  of  the  Commission's 
Regulations.  Natural  states  that  it  would 
receive  Chevron's  natural  gas  volumes 
at  receipt  points  in  Louisiana,  offshore 
Louisiana,  New  Mexico,  Oklahoma, 
Texas,  offshore  Texas,  and  Wyoming, 
and  deliver  the  gas  at  delivery  points  in 
Louisiana,  onshore  Louisiana,  and 
Texas. 

Comment  date:  August  15, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishiitg  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certiHcate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  flied  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-15112  Filed  7-5-88:  8;45  am| 

BILLING  CODE  C717-01-M 

[Docket  Nos.  CP8S-47S-000  et  al.] 

Untted  Gas  Pipe  Une  Co.  et  aL;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Company  ) 

[Docket  No.  CP68-478-000) 

June  27. 1966. 

Take  notice  that  on  June  20, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 


1478,  filed  in  Docket  No.  CP86-478-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  United  to  establish  an 
Authorized  Overrrun  Service  (AOS) 
together  with  pre-granted  abandonment 
authority,  consistent  with  what  was 
originally  proposed  by  United  in  the 
context  of  its  curtailment  proceeding  in 
Docket  No.  TC88-6-000,  all  as  more  fully 
set  forth  in  the  application,  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  States  that  the  tariff  sheets 
filed  in  Docket  No.  TC88-6-000  are 
intended  to  implement  a  new  system 
management  plan  on  United's  system  in 
conjunction  with  open  access  operations 
United  States  that  a  central  element  of 
the  system  management  plan  is  a  system 
of  annual  renominations  by  United's 
firm  customers  of  their  monthly  service 
requirements.  United  explains  that  in 
connection  with  these  service 
nominations,  the  plan  also  contemplates 
that  AOS  services  be  available  as  an 
option  to  customers  who  exceed  their 
nominated  sales  or  transportation 
levels.  United  notes  that  in  an  order 
issued  February  12, 1988,  in  Docket  No. 
TC88-6-000,  the  Commission  tentatively 
approved  most  of  the  provisions  of  the 
proposed  management  plan,  but 
determined  that  United  lacked  the 
certiflcate  authority  to  provide  all  of  the 
proposed  AOS  services  to  its  customers 
and  directed  United  to  file  for  such 
authorization.  United  further  notes  that 
in  its  "Order  Denying  Rehearing"  issued 
May  20, 1988,  the  Commission 
reaffirmed  that  requirement.  The  subject 
application,  it  is  indicated,  is  United's 
response  to  the  above  mentioned 
Commission  orders. 

United  states  that  it  is  requesting 
authority  to  offer  overrrun  services  in 
excess  of  nominated  service  levels,  but 
within  existing  Maximum  Daily 
Quantities  (MDQs),  to:  (1)  Its 
jurisdictional  dales  customers,  (2)  its 
non-jurisdictional  direct  sales 
customers,  and  (3)  its  certificated  firm 
and  interruptible  transportation 
customers.  It  is  indicated  that  AOS 
services  would  only  be  offered  on  an  if, 
as  and  when  available  basis  and  will  be 
subordinate  to  all  other  firm  and 
interruptible  services.  United  proposes 
that  the  rates  for  AOS  would  be  those 
specified  in  United's  existing  overrun 
rate  schedules,  specifically  Rate 
Schedule  AOS  (applicable  to 
jurisdictional  sales  customers)  and  the 
AOT  rates  (applicable  to  Rate  Schedule 
ITS  and  FTS  transportation  customers). 
United  states  that  in  the  case  of  non- 
jurisdictional  sales  customers,  the  rate 
would  be  determined  by  according  to 


the  individual  contracts.  United  requests 
pre-granted  abandonment  authority  lo 
cease  providing  AOS  under  the 
certificate  in  the  event  that  disapproval 
of  or  modification  to  the  underlying 
system  plan  render  the  AOS  service  no 
longer  applicable. 

Comment  date:  July  la  1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Williams  Natural  Gas  Company 

[Docket  No.  CP80-499-009] 

June  29. 1968. 

Take  notice  that  on  June  14. 1988, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74102. 
filed  a  petition  to  amend  the  order 
issued  December  22, 1980,  in  Docket  No. 
CP80-499-000,  as  further  amended, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  a  one-year 
extension  of  its  limited-term  off-system 
sale  to  El  Paso  Natural  Gas  (El  Paso) 
with  pre-granted  abandonment,  all  as 
more  fully  set  forth  in  the  petition  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

It  is  stated  that  WNG  petitions  to 
extend  its  off-system  sale  of  up  to 
100.000  Mcf  of  natural  gas  per  day  to  El 
Paso  for  a  limited  term  of  one  year  with 
pre-granted  abandonment  WNG 
indicated  that  Natural  Gas  Pipeline 
Company  of  America  (NGPL),  which  has 
accepted  an  open-access  transportation 
certificate,  would  deliver  the  natural  gas 
volumes  for  WNG's  account  to  El  Paso 
at  an  existing  interconnecting  point  in 
Lea  County,  New  Mexico. 

WNG  last  received  authorization  to 
make  this  off-system  sale  to  El  Paso  on 
May  5, 1987,  in  the  amended  order 
issued  in  Docket  No.  CP80-499-008,  39 
FERC  161.080,  for  a  term  of  one  year. 

Comment  date:  July  20, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP68-474-000| 

|une  29. 1988. 

Take  notice  that  on  June  17. 1988, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
2521  Houston,  Texas  77252  filed  in 
Docket  No.  CF88-474-000  a  request 
pursuant  to  9  157.208  of  the  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate 
certain  offshore  pipeline  facilities  under 
the  blanket  certificate  issued  in  Docket 
No.  CP87-535-000  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act.  all  as  more 
fully  set  forth  in  the  request  on  file  with 
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the  Commission  and  open  to  public 
inspection. 

Texas  Eastern  requests  authority  to 
construct  and  operate  approximately 
13.0  miles  of  24-inch  pipeline  and  0.3 
miles  of  16-inch  pipeline,  extending  from 
the  terminus  of  Texas  Bastefn's  existing 
24-inch  pipeline  No.  40-B-4  in  Main  Pass 
Area  Block  165,  offshore  Louisiana,  to 
production  facilities  in  Viosca  Knoll 
Area  Block  203,  offshore  Louisiana. 
Texas  Eastern  states  that  the  purpose  of 
the  proposed  pipeline  is  to  connect  gas 
reserves  for  system  supply  of 
transportation  in  Viosca  Knoll  Area 
Block  203,  offshore  Louisiana.  It  is 
further  stated  that  the  proposed 
facilities  would  enable  Texas  Eastern  to 
expand  its  system  into  an  area  of 
rapidly  growing  reserve  potential. 

Texas  Eastern  asserts  that  it  has 
executed  a  gas  purchase  contract  with 
Santa  Fe  Energy  which  provides  for  the 
commitment  of  33.33  percent  of  the  gas 
reserves  in  Viosca  Knoll  Block  203. 
Texas  Eastern  estimates  the  total 
reserves  in  the  field  to  be  88  Bcf  with  a 
deliverability  of  70.000  Mcf  per  day. 
Texas  Eastern  states  that  it  anticipates 
that  it  will  either  acquire  the  remaining 
non-dedicated  reserves  or  provide 
transportation  of  the  reserves. 

Texas  Eastern  states  that  the 
estimated  cost  of  the  proposed  facilities 
is  $12,672,000  and  that  the  facilities 
would  be  fmanced  initially  through 
funds  on  hand  with  permanent  fmancing 
undertaken  as  part  of  a  long-term 
program  at  a  later  date. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Zapata  Exploration  Company 

(Docket  No.  CIB7-340-001) 

June  29. 1988. 

Take  notice  that  on  June  13, 1988, 
Zapata  Exploration  Company  (Zapata), 
c/o  Mayor,  Day  &  Caldwell,  1900 
RepublicBank  Center.  700  Louisiana 
Street.  Houston.  Texas  77002.  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  and  Parts  154 
and  157  of  the  Commission's  Regulations 
requesting  extension  of  its  blanket 
limited-term  certificate  with  pregranted 
abandonment  which  expires  August  4, 
1988,  for  an  unlimited  term.  Zapata's 
certificate  authorizes  the  sale  of 
previously  uncommitted  gas  from  Blocks 
109. 110  and  154.  East  Breaks  Area. 
Offshore  Texas.  This  application  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Comment  date:  July  13. 1988,  in 
accordance  with  Standard  Paragraph  ] 
at  the  end  of  this  notice. 


5.  Swiriaa  Energy  Compmy 

(Docket  Na  087-873-001] 

|une  29. 1988. 

Take  notice  that  on  June  6, 1988, 
Sunrise  Encfgy  CompaBy  (Sunriae). 
formwly  Sumhine  Energy  Company,  of 
Suite  645,  6150  North  Central 
Expressway.  Dallas,  Texas  75206,  Hied 
an  application  pursuant  to  section  7  of 
the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
amendment  of  its  blanket  limited-term 
certificate  with  pregranted 
abandonment  previously  issued  by  the 
Commission  for  a  term  which  expired 
March  31, 1988,  to  extend  such 
authorization  for  an  unlimited  term,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  July  13, 1988,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

6.  CNG  Produdng  Company,  et  aL) 

(Docket  No.  CI88-«81-00a  el  ■!.]  > 
June  29. 1988. 

Take  notice  that  each  Applicant  listed 
herein  has  filed  an  appUcation  pursuant 
to  section  7  of  the  Natural  Gas  Act  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  a  blanket  limited-term 
certificate  with  pregranted 
abandonment  authorization  for  the  term 
listed  herein,  all  as  more  fully  set  forth 
in  the  applications  which  are  on  file 
with  the  Commission  and  open  for 
pubUc  inspection. 


Docket  No. 

Applicant 

Requested  term 

and  date  tiled 

of  auihonzation 

CI88-481-000 

CNG  Producing 

1y«». 

6/8/68. 

Company. 

Canal  PiM* 

OncSuta 

3100.  New 

Orleans. 

Louisiana 

70130. 

088-490- 

TaKcoiGas 

Syeais. 

000.  6/13/ 

Services.  Inc., 

68. 

Coastal  To«»ef. 
9Gre«nway 
Plaza. 
Houston. 
Texas  77046. 

Comment  date:  July  13. 1968,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  «vith  reference  to  said 


'  Tlilt  notice  doe*  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rides  of  Practice  and 
Procedure  (18  CFR  3825.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience'and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Conunission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  a'ter  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  piuvuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (128  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a. 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
fiing  a  protest,  the  instant  request  shall 
be  treated  as  an  apphcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
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Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385,  214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  0.  Cashell, 
Acting  Secretary. 

(FR  Doc.  88-15111  Filed  7-5-88:  8:45  am) 

WLUNG  COOe  CZtT-OI-M 


[Docket  Noa.  CP88-512-000  et  at.] 

United  Gas  Pipe  Line  Co.  et  ai.; 
Natural  Gas  Certificate  Fiiirtgs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP88-512-O0OJ 

)une  29. 1988. 

Take  notice  that  on  June  24, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251, 
filed  in  Docket  No.  CP88-512-O00  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  on  behalf  of 
MidCon  Marketing  Corporation 
(MidCon)  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  on  January  15, 1988,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  states  that  pursuant  to  a 
transportation  agreement  dated 
February  18, 1988,  it  proposes  to 
transport  natural  gas  for  MidCon,  from 
26  points  of  receipt  located  offshore 
Louisiana  and  in  the  state  of  Louisiana, 
to  a  delivery  point  on  United's  system  in 
St.  Mary  Parish,  Louisiana. 

United  further  states  that  the  peak 
day  quantities  would  be  206,000  MMBtu. 
the  average  daily  quantities  would  be 
206.000  MMBtu  and  that  the  annual 
quantities  would  be  75,190.000  MMBtu. 
It  is  stated,  service  under  §  284.223(a) 


commenced  March  4, 1988.  as  reported 
in  Docket  No.  ST88-3426  (filed  May  2, 
1988). 

United  further  requests  a  waiver  of 
the  120-day  limitation  to  the  extent 
necessary  to  continue  transportation 
service  for  MidCon  without  interruption. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Williams  Natural  Gas  Company 

(Docket  No.  CP88-479-000] 

June  30. 1988. 

Take  notice  that  on  June  20, 1988, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP88-179-000  a 
request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  an  additional 
delivery  point  in  Buchanan  County, 
Missouri  for  the  sale  and  delivery  of  gas 
to  the  Kansas  Power  and  Light  Company 
(KP&L),  under  the  authorization  issued 
in  Docket  No.  CP82-^79-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

WNG  states  that  KP&L  has  requested 
this  additional  delivery  point  in  order  to 
serve  the  hydrogen  plant  of  AG 
Processing  Company  (AG  Processing)  in 
St.  Joseph,  Missouri.  WNG  indicates 
that  the  projected  volume  of  delivery 
through  these  facilities  is  150,000  Mcf 
per  year  with  a  maximum  peak  load  of 
450  Mcf  per  day  the  first  year  increasing 
to  300,000  Mcf  per  year  and  900  Mcf  per 
day  the  second  year  and  remaining 
constant  thereafter.  Williams  proposes 
to  tap  its  16-inch  pipeline  in  Buchanan 
County,  Missouri  and  to  construct 
measuring,  regulating,  and  appurtenant 
facilities  for  the  delivery  of  gas  to  KP&L 
for  resale  to  AG  Processing.  WNG 
estimates  the  cost  of  construction  at 
$30,210  which  would  be  paid  from 
treasury  cash. 

WNG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  that 
it  has  sufficient  capacity  to  accomplish 
the  deliveries  specified  without 
detriment  or  disadvantage  to  its  other 
customers. 

Comment  date:  August  15, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP88-51»-«)0| 
)une  29. 1968. 

Take  notice  that  on  June  24. 1988. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 


1478,  filed  in  Docket  No.  CP86-513-000. 
a  request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptibie  transportation 
service  on  behalf  of  Mobil  Oil 
Exploration  and  Producing  Southeast. 
Inc.  (Mobil),  a  natural  gas  producer, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that  pursuant  to  an 
Interruptibie  Gas  Transmission 
Agreement  dated  March  21. 1988.  United 
would  transport  up  to  a  maximum  daily 
quantity  of  20,600  MMBtu  of  natural  gas 
per  day.  United  further  states  that 
service  conunenced  April  4. 1988,  as 
reported  in  Docket  No.  ST88-3422. 
pursuant  to  i  284.223(a)  of  the 
Commission's  Regulations. 

Comment  date:  August  15. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  United  Gas  Kpe  Line  Company 

[Docket  No.  CP88-515-000) 
June  29. 198a 

Take  notice  that  on  June  24. 1988. 
United  Gas  Pipeline  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1487,  filed  in  Docket  No.  CP88-515-000. 
a  request  pursuant  to  §  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  284.223)  for 
authority  to  provide  interruptibie 
transportation  service  to  Tejas  Power 
Corporation  (Tejas)  a  natural  gas 
marketer,  under  United's  blanket 
certificate  issued  January  15. 1988.  in 
Docket  No.  CP88-6-000.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  an  interruptibie 
transportation  service  for  Tejas  of  up  to 
30.900  MMBtu  of  natural  gas  per  day  or 
approximately  11,278.500  MMBtu  of  gas 
annually  pursuant  to  a  transportation 
agreement  dated  February  17. 1988.  from 
a  receipt  point  located  in  the  NW. 
Oberlin  Field.  Allen  Parish.  Louisiana,  to 
a  delivery  point  located  in  Lafayette 
Parish,  Louisiana,  or  a  delivery  point 
located  in  Calcasieu  Parish,  Louisiana. 

United  states  that  it  reported  to  the 
Commission  the  date  of  commencement 
of  service  as  March  1. 1988,  in  Docket 
No.  ST88-4134,  pursuant  to  the  120-day 
automatic  authorization  provisions  of 
§  284.223(a)  of  the  Commission's 
Regulations. 

United  requests  a  waiver  of  the  120- 
day  limitation  to  the  extent  necessary  to 
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conUnae  the  transportation  service  for 
Tejas  without  interruption.  United 
reports  the  delay  in  filing  a  timely 
request  for  authorization  is  due  to 
administrative  problems  related  to 
establishing  new  reporting  procedures. 

Comment  date:  August  IS,  1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  United  Gas  npeline  Company 

[Docket  No.  CP8S-518-000] 
)une  29. 1988. 

Take  notice  that  on  June  24, 1968, 
United  Gas  Pipeline  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP88-5ia-000, 
a  request  pursuant  to  S  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  284.223)  for 
authority  to  provide  interruptible 
transportation  service  to  Tejas  Power 
Corporation  (Tejas)  a  natural  gas 
marketer,  under  United's  blanket 
certiricate  issued  January  15, 1988,  in 
Docket  No.  CP88-6-000,  all  as  more  fully 
set  forth  in  the  request  which  is  on  Hie 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  an  interruptible 
transportation  service  for  Tejas  of  up  to 
30,900  MMBtu  of  natural  gas  per  day  or 
approximately  11.278.500  MMBtu  of  gas 
annually  pursuant  to  a  transportation 
agreement  dated  March  23, 1988,  from  a 
receipt  point  located  near  McFaddin. 
Victoria  County.  Texas  to  a  delivery 
point  located  in  Rapides  Parish. 
Louisiana. 

United  stated  that  it  reported  to  the 
Commission  the  date  of  commencement 
of  service  of  April  6, 1968,  in  Docket  No. 
ST8e-4274,  pursuant  to  the  120^ay 
automatic  authorization  provisions  of 
§  284.223(a)  of  the  Commission's 
Regulations. 

United  requests  a  waiver  of  the  120- 
day  limitation  to  the  extent  necessary  to 
continue  the  transportation  service  for 
Tejas  without  interruption.  United 
reports  the  delay  in  flling  a  timely 
request  for  authorization  is  due  to 
administrative  problems  related  to 
establishing  new  reporting  procedures. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice.        > 

6.  United  Gas  Pipeline  Company 

(Docket  No.  CP88-517-000) 

|une  29, 19Ba 

Take  notice  that  on  |une  24, 1988, 
United  Gas  Pipeline  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251 
Tiled  in  Docket  No.  CP88-517-000  a 
request  pursuant  to  (  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 


for  authorization  to  transport  natural 
gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP88-e-000  pursuant  to 
section  7(c)  of  the  Natural  Gat  Act,  all 
as  more  folly  set  forth  in  the  request  on 
nie  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  natural 
gas  for  Cities  Service  Oil  and  Gas 
Corporation  (Cities  Service).  United 
explains  that  service  commenced  April 
1, 1988  under  {  284.223(a)  of  the 
Commission's  Regulations,  u  reported 
in  Docket  No.  ST88-3546.  United  also 
requests  waiver  of  the  120-day  limitation 
to  the  extent  necessary  to  continue 
service  for  Cities  Service  without 
interruption.  United  explains  that  the 
peak  day  quantity  would  be  30,900 
dekatherms,  the  average  daily  quantity 
would  be  30,900  dekatherms.  and  that 
the  annual  quantity  would  be  11,278,500 
dekatherms.  United  explains  that  it 
would  receive  natural  gas  for  Cities 
Service's  account  at  points  of  receipt  in 
Texas  and  Louisiana.  United  states  that 
it  would  redeliver  the  gas  for  Cities 
Service's  account  at  an  existing 
interconnection  between  United  and 
Clajon  Industrie  Gas,  Inc.  in  Ascension 
Parish,  Louisiana. 

Comment  date:  August  15, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  United  Gas  Pipeline  Company 

[Docket  No.  CP8B-514-000] 
June  29, 19e& 

Take  notice  that  on  June  24, 1988, 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251 
Tiled  in  Docket  No.  CP88-517-000  a 
request  pursuant  to  §  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certiHcate  issued 
in  Docket  No.  CP88-6-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  natural 
gas  for  Oxy  Cities  Service  NGL.  Inc. 
(Oxy).  United  explains  that  service 
commenced  April  1. 1966  under 
8  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-3542.  United  also  requests  waiver 
of  the  120-day  limitation  to  the  extent 
necessary  to  continue  service  for  Oxy 
without  interruption.  United  explains 
that  the  peak  day  quantity  would  be 
1.545  dekatherms,  the  average  daily 
quantity  would  be  1,545  dekatherms, 
and  that  the  annual  quantity  would  be 
563,925  dekatherms.  United  explains 
that  it  would  receive  natural  gas  for 
Oxys'  account  at  an  existing 


interconnection  between  United  and 
Cities  Service  Oil  Company  in  Gregg 
County,  Texas.  United  states  that  it 
would  redeliver  the  gas  for  Oxys' 
account  at  an  existing  interconnection 
between  United  and  Dai-Tile  Corp.  in 
Dallas  Coonty,  Texas. 

Comment  date:  August  15, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  United  Gas  Pipeline  Company 

(Docket  No.  CP8ft-Sll-000] 
)une  29. 1968. 

Take  notice  that  on  June  24, 1968, 
United  Gas  Pipe  Line  Company, 
(United),  P.O.  Box  147a  Houston.  Texas 
77251.  Tiled  in  Docket  No.  CP88-511-000 
a  request  pursuant  to  { 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  on  behalf  of 
MidCon  Marketing  Corporation 
(MidCon)  under  United's  blanket 
certiRcate  issued  in  Docket  No.  CP88-6- 
000  on  January  15, 1968,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  Tile  with  the  Commission  and  open 
to  public  inspection. 

United  states  that  pursuant  to  a 
transportation  agreement  dated  March 
8, 1988,  it  proposes  to  transport  natural 
gas  for  MidCon,  from  eighteen  points  of 
receipt  located  in  the  state  of  Louisiana, 
to  a  delivery  point  on  United's  system  in 
Oachita  Parish,  Louisiana. 

United  further  states  that  the  peak 
day  quantities  would  be  103,000  MMBtu. 
the  average  daily  quantities  would  be 
103.000  K^iBtu  and  that  the  annual 
quantities  would  be  37,595  MMBtu.  It  is 
stated,  service  under  S  284.223(a) 
commenced  March  11, 1988,  as  reported 
in  Docket  No.  ST88-3420  (Tiled  May  2. 
1988). 

United  further  requests  a  waiver  of 
the  120-day  limitation  to  the  extent 
necessary  to  continue  transportation 
service  for  MidCon  without  interruption. 

Comment  date:  August  15, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Tennessee  Gas  Pipeline  Company 

(Docket  No..  CP68-C60-000] 
June  30. 1988. 

Take  notice  that  on  June  20, 1986. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston, 
Texas  77252,  filed  in  Docket  No.  CP86- 
480-000  a  request  pursuant  to  {  284.223 
of  the  Regulations  under  the  Natural 
Gas  Act  for  authorization  to  transport 
natural  gas  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
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pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  on  Tile  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Energy  Buyers  Service 
Corporation  (Energy  Buyers).  Tennessee 
explains  that  service  commenced  May 
21, 1988  under  S  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST8&-4227.  Tennessee 
further  explains  that  the  peak  day 
quantity  would  be  20,000  dekatherms, 
the  average  daily  quantity  would  be  151 
dekatherms,  and  that  the  annual 
quantity  would  be  55,115  dekatherms. 
'Tennessee  explains  that  it  would 
receive  natural  gas  for  Energy  Buyers' 
account  from  a  point  of  receipt  located 
in  Texas.  Tennessee  states  that  the 
points  of  delivery  are  located  in  the 
states  of  Pennsylvania,  New  Jersey, 
New  York,  West  Virginia,  Ohio, 
Kentucky,  Massachusetts,  and 
Connecticut.  Tennessee  further  explains 
that  locations  of  the  ultimate  delivery 
point  of  the  gas  are  in  the  states  of  Ohio, 
Pennsylvania,  New  York  and 
Connecticut. 

Comment  date:  August  15, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CPSfr-Me-OOO) 
June  30. 1988. 

Take  notice  that  on  June  22, 1988, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396,     - 
Houston,  Texas  77251,  Tiled  in  Docket 
No.  CP88-489-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certiTicate  of  public 
convenience  and  necessity  authorizing 
certain  firm  transportation  services  for 
15  customers  in  conjunction  with 
conversions  from  Tirm  sales  elected  by 
those  customers,  all  as  more  fully  set 
forth  in  the  application,  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

'Transco  requests  authorization 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  in  lieu  of  authority  existing 
under  section  311  of  the  NGPA,  to 
transport  for  customers  on  a  firm  basis, 
up  to  a  maximum  daily  quantity  (Daily 
Transportation  Demand  Quantity)  of 
natural  gas  pursuant  to  certain  service 
agreements  under  Transco's  Rate 
Schedule  FT.  It  is  stated  that  Transco 
would  receive  such  quantities  of  gas  for 
Tirm  transportation  at  various  receipt 
points  on  its  system.  It  is  further  stated 
that  such  gas  would  be  redelivered  at 
existing  points  of  interconnection 
between  it  and  each  of  the  customers. 


Transco  states  that  each  of  the  15 
customers  has  reduced  its  firm  sales 
entitlement  from  Transco  under  their 
respective  service  agreements  by  an 
amount  equal  to  the  Daily 
Transportation  Demand  Quantity  set 
forth  in  the  service  agreements  (See 
Appendix).  It  is  stated  that  such 
reduction  in  firm  sales  service  to  the 
customers  releases  the  capacity  on 
Transco's  mainline  necessary  to  provide 
the  Tirm  transportation  requested. 
Transco  notes  that  the  conversions  from 
firm  sales  to  firm  transportation  have 
been  exercised  by  the  customers  in 
accordance  with  the  conversion  rights 
accorded  them  by  Transco's 
Commission  approved  Order  No.  426/ 
500  settlement. 

Transco  asserts  that  in  order  to  secure 
the  most  economically  priced  gas 
available,  customers  require  flexibility 
in  sources  of  gas  supply.  It  is  averred 
that  such  alternative  sources  involve 
changes  in  the  points  of  receipt  by 
agreement  with  Transco,  but  woidd  not 
involve  any  increase  in  firm  capacity 
entitlement  on  Transco's  mainline. 
Consequently.  Transco  requests  flexible 
authority  to  undertake  certain  TiHng 
requirements  to  advise  the  Commission 
in  the  event  customers  obtain  different 
sources  of  supply  requiring  additions  or 
deletions  of  points  of  receipt  in 
furtherance  of  the  transportation 
authority  requested  in  the  application. 
Transco  indicates  that  upon 
implementation  of  the  requested  flexible 
authority,  it  would  file  by  May  1  of  each 
year  appropriate  tariff  sheet  revisions 
with  the  Commission  reflecting 
additions  and  deletions  of  points  of 
receipt  during  the  preceeding  calendar 
year. 

Appendix— Conversions  For  Which 
Section  7  Certificate  Authority  Is 
Requested 


Appendix— Conversions  For  Which 
Section  7  Certificate  Authority  Is 
Requested— Continued 


Customer 

(Mcf/d) 
original  CO 

(Mcf/d) 
revised  Co 

(Mcf/d) 
FT 

Atlanu 

Gas 

Light 

107,600 

91.460 

16.140 

Brooklyn 

Union. — 

237.638 

121.696 

115.942 

Qinton- 

New- 

beoy 

9,100 

7^47 

1.353 

Consoli- 

dated 

Edison 

324.522 

275,844 

48.678 

Etizabettv 

town 

75,126 

39.702 

35,424 

Long 

Island 

Lighting... 

149.070 

114,632 

34.438 

Lynchburg... 

12.000 

10.250 

1.750 

North 

Carolina 

Natural... 

141.000 

120.710 

20.290 

Customer 

(Mcf/d) 

(Mcf/d) 

(Mcl/d) 

oHginalCD 

revised  CO 

FT 

Philadel- 

phia 

Electric.... 

149.061 

114.632 

34,436 

Piedmont.... 

205.200 

174.420 

30.780 

PSE4G 

411.527 

227.952 

183.575 

PSNC 

158.600 

134310 

23.790 

South 

Carolina 

P/L 

29.300 

24,905 

4,395 

UGI 

4.900 

0 

4.900 

Washing- 

ton Gas 

Light 

55.000 

46,750 

8.250 

Comment  date:  July  21, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP86-t43-011) 

]une  30. 1988. 

Take  notice  that  on  May  25, 1968, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP86-143-011  a  petition  to  further 
amend  the  order  issued  in  Docket  No. 
CP86-143-000,  as  amended,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so 
as  to  modify  the  existing  transportation 
service  by  increasing  contract  demand 
and  adding  receipt  points,  all  as  more 
fully  set  forth  in  the  petition  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  Texas  Gas  was 
authorized  in  Docket  No.  CP86-143-000 
to  transport  natural  gas  on  behalf  of  52 
customers.  Texas  Gas  proposes  herein 
to  modify  the  existing  service  by 
increasing  contract  demand  for  four 
customers  and  to  add  receipt  points  for 
42  customers  (see  appendix  for  details). 
It  is  asserted  that  in  all  other  aspects  the 
existing  transportation  service,  as 
authorized,  would  remain  the  same. 


Qalomer 


CarroHton/Oow  (>>mMig ..._ 

Elizat>ethto«vn/Crucit>le  Magnetics 

Western  Kentucky  Gas/General  Tire. — 
Western  Kentucky/SouttMnire  Company. 


Propoaod 
Contract 
Demand 
iUMBtu/ 
day) 

5,000 
1.000 
S.400 

1,540 


Customers  with  Additional  Receipt 
Points 

ARMCO  Inc. 
Brownsville/Haywood 
Carrollton/Dow  Corring 


BEST  COPY  AVAILABLE 
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Elizabethtown/Crucible  Magnetics 
Elizabethtown/Dow  Coming 
Elizabethlown/Gates  Rubber 
Franklin  Boxboard 
Georgia-Pacific 
Illinois  Gas/Pioneer  Asphalt 
Indiana  Gas/Fairfield 
Indiana  Gas/U.S.  Gypsum 
Indiana  Gas/Knauf  Fiber  Glass 
Jackson/Procter  &  Gamble 
Louisville/Ralston  Purina 
Memphis/Buckeye 
Memphis/DuPont 
Memphis/Grace 
Memphis/Humko 
Memphis/Beatrice 
Memphis/Kellogg 
Memphis/Klmberly  Clark 
Memphis/Q.O.  Chemicals 
Memphis/Protein  Technologies 
Memphis/Regional  Medical  Center 
Memphis/Trumbull  Asphalt 
Memphis/Velsicol  Chemical 
Middletown/Paperboard 
Mississippi  Valley/Archer  Daniels 
Mississippi  Valley /System  Fuels 
Olin  Corporation 
Terre  Haute/CF  Industries 
Western  KY  Gas/Alumax  Aluminum 
Western  KY  Gas/Emerson  Electric 
Western  KY  Gas/General  Tire 
Western  KY  Gas/Goodrich 
Western  KY  Gas/Goodyear 
Western  KY  Gas/Green  River  Steel 
Western  KY  Gas/Logan  Aluminum 
Western  KY  Gas/National  Southwire 
Western  KY  Gas/Phelps  Dodge 
Western  KY  Gas/Southwire  Company 
Westvaco 

Comment  date:  July  21. 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

12.  El  Paso  Natural  Gas  Company 

(Docket  No.  CP88-^75-O001 

June  30. 1988. 

Take  notice  that  on  June  6. 1988,  El 
Paso  Natural  Gas  Company  (El  Paso). 
Post  Office  Box  1492,  El  Paso.  Texas 
79978,  filed  an  application  in  Docket  No. 
CP8&-475-000  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  (1)  abandon  by  conveyance 
to  ARCO  Oil  and  Gas  Company  (ARCO) 
certain  existing  compression,  pipeline 
and  metering  facilities  with 
appurtenances,  together  described  as 
the  Hugoton  System,  and  (2)  abandon 
the  delivery  of  gas  on  an  exchange  basis 
to  Northern  Natural  Gas  Company. 
Division  of  Enron  Corporation 
(Northern),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  by  order  issued 
September  17. 1968,  as  amended,  in 


Docket  No.  CP65-384  et  ai.  El  Paso  was 
authorized,  inter  alia,  to  construct  and 
operate  certain  facilities  and  to  deliver 
to  Northern  on  an  exchange  basis, 
natural  gas  purchased  from  Sinclair  Oil 
ft  Gas  Company  in  the  Hugoton  area,  as 
provided  by  an  exchange  agreement 
dated  March  11. 1965,  as  amended 
between  El  Paso  and  Northern. 

El  Paso  states  that  based  on  a 
comprehensive  review  of  its  gas  supply 
acquisition  facilities  and  its  market 
requirements,  it  has  been  determined 
that  the  continued  operation  of  the 
system  is  no  longer  justified.  El  Paso 
indicates  that  the  Hugoton  System 
essentially  serves  as  a  gathering  facility 
not  located  in  close  proximity  to  EL 
Paso's  mainline  system.  El  Paso  also 
presents  data  indicating  an  excess  of 
design  capacity  of  the  Hugoton  system 
over  the  deliverability  underlying  the 
Hugoton  area.  El  Paso  states  that  to 
facilitate  ARCO's  existing  and  future 
gas  exploration  in  proximity  to  the 
system  and  to  resolve  El  Paso's  exisitng 
and  potential  future  take-or-pay 
exposure.  El  Paso  and  ARCO  entered 
into  a  sales  agreement  dated  May  31, 
1988.  permitting  ARCO  to  acquire  El 
Paso's  Hugoton  system. 

Accordingly,  El  Paso  proposes  to 
abandon  by  conveyance  to  ARCO:  (1) 
One  4,000  horsepower  Held  compressor 
unit,  (2)  approximately  12.07  miles  of  14- 
inch  O.D.  pipeline,  and  (3)  one  dual  8% 
inch  O.D.  meter.  El  Paso  indicates  the 
sale  price  of  the  Hugoton  System, 
including  the  above-described  facilities, 
is  $4,400,000.  It  is  indicated  that  ARCO 
would  continue  to  operate  the  Hugoton 
System  by  gathering  and  transporting  its 
own  volumes  of  gas.  It  is  also  indicated 
that  ARCO  would  negotiate  with 
Northern  to  facilitate  the  movement  of 
gas  to  it  market  utilizing  the  existing 
interconnection  is  with  Northern.  El 
Paso  also  indicates  that  it  has  or  will 
shortly  release  its  purchase  rights  to  its 
Hugoton  System  gas  with  ARCO  which 
would  obviate  the  need  for  the 
continuation  of  the  above-mentioned  El 
Paso-Northem  exchange  agreement.  El 
Paso,  therefore,  requests  authorization 
to  abandon  its  participation  in  the 
exchange  agreement. 

El  Paso  states  that  the  abandonment 
of  the  Hugoton  System  would  have  an 
insignificant  effect  upon  El  Paso's 
system  gas  supply  activities  and  would 
have  no  significant  impact  upon  El 
Paso's  ability  to  render  natural  gas 
service  to  its  customers. 

Comment  date:  July  21, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice.  \ 


13.  Texas  Gas  Pipe  Line  Coqioration 

(Docket  No.  CP8e-*77-«»l 
|une  30.  »88. 

Take  notice  that  on  June  20, 1988, 
Texas  Gas  Pipe  Line  Corpration 
(Applicant),  2001  Timberloch  Place,  The 
Woodlands,  Texas  77380,  filed  in  Docket 
No.  CP88-477-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Applicant  to  acquire,  install  and  operate 
a  750  horsepower  compressor  unit, 
together  with  related  facilities,  at  a 
proposed  site  in  Jefferson  County, 
Texas,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  the  compressor 
unit,  which  will  be  acquired  without 
charge  from  its  affiliate,  Winnie  Pipeline 
Company,  is  necessary  in  order  to 
modify  the  basic  operation  of 
Applicant's  pipeline  system  as  well  as  to 
provide  greater  operating  flexibility  and 
efficiency.  It  is  stated  that  the  cost  to 
acquire  and  install  the  compression 
facilities  involved  is  estimated  to  be 
$68,100  plus  legal  fees  and  filing  fee. 

Comment  date:  July  21, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP88-484-000| 
June  30. 1988. 

Take  notice  that  on  June  21, 1988. 
United  Gas  I^pe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP88-484-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  interruptible 
transportation  service  on  behalf  of 
Texaco  Producing,  Inc.,  a  producer  of 
natural  gas.  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-d- 
000,  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  states  that  the  underlying 
interruptible  gas  transportation 
agreement  was  executed  March  31, 1988. 
and  provides  for  the  transportation  of  a 
maximum  daily  quantity  of  41.200 
MMBtu  from  seventy-six  (76)  points  of 
receipt  located  in  Panola  and  Gregg 
Counties,  Texas  to  a  single  point  of 
delivery  located  in  Rapides  Parish, 
Louisiana.  United  further  states  that  the 
service  commenced  April  21, 1988,  as 
reported  in  Docket  No.  ST88-4135  on 


June  10. 1968.  pursuant  to  fi  284.223(a)  of 
the  Commission's  Regulations. 

Comment  date:  August  15. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Texas  Gas  Transmission  Coiporatioa 

(Docket  No.  CP87-287-001] 

]une  30. 1988. 

Take  notice  that  on  May  28, 1988. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  Box  1160.  Owensboro. 
Kentucky  42302.  filed  in  Docket  No. 
CP87-267-001.  a  petition  to  amend  the 
order  issued  in  Docket  No.  CP87-287- 
000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act.  so  as  to  modify  the 
existing  transportation  service  for 
Citizens  Gas  &  Coke  Utility  (Citizens)  by 
extending  the  transportation  term 
beyond  the  presently  authorized 
expiration  date,  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  the  Commission  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  requests  an  amended 
certificate  to  reflect  an  amended 
transportation  agreement  in  which 
Texas  Gas  agrees  to  perform  the 
transportation  service  for  Citizens  until 
the  earlier  of  one  year  from  the  present 
expiration  date  of  August  25, 1988,  or  the 
date  on  which  Texas  Gas  accepts  a 
blanket  certificate  under  §  284.221  of  the 
Commission's  Regulations.  It  is  asserted 
that  in  all  other  respects  the  existing 
transportation  service  would  remain  the 
same. 

Comment  date:  July  21, 1988.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

16.  Tennessee  Gas  Pipeline  Company 
(Docket  No.  CP88-491-4)00) 

)une  30. 1988. 

Take  notice  that  on  June  23, 1988. 
Tennessee  Gas  Pipe  Line  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77251,  filed  in  Docket  No.  CP88- 
491-000  a  request  pursuant  to  S  284.223 
of  the  Regulations  under  the  Natural 
Gas  Act  for  authorization  to  transport 
natural  gas  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Tejes  Power  Corporation 
(Tejas).  Tennessee  explains  that  service 
commenced  Jime  1. 1968  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST8B-4247.  Tennessee  further  explains 


that  the  peak  day  quantity  would  be 
30.000  deliatherms.  the  average  daily 
quantity  would  be  5.000  dekatherms. 
and  that  the  annual  quantity  would  be 
1.825,000  dekatherms.  Tennessee 
explains  that  it  would  receive  natural 
gas  for  Tejas'  account  in  Texas, 
Louisiana.  Mississippi.  Offshore  Texas, 
and  Offshore  Louisiana.  Tennessee 
states  that  the  points  of  delivery  are 
located  in  the  state  of  New  Jersey. 
Tennessee  further  explains  that  the 
ultimate  delivery  points  of  the  gas  are 
located  in  New  Jersey.  New  York, 
Massachusetts,  Connecticut,  and  Rhode 
Island. 

Comment  date:  August  12. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may  within  45  days  after  the 


issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
157. 205)  a  protest  to  the  request  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowd  for  filing  a 
protest  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant  to 
section  7  of  the  Natural  Gas  Act 
LoUD.CaiheU. 
Acting  Secretary. 

(PR  Doc  88-15143  Filed  7-5-«8: 8.45  am) 
BHJJNG  cow  CTir-oi-a 


[Proiect  No.  9714-001] 

Franklin  Springer,  Surrender  of 
Preliminary  Permit 

]uly  1. 1968. 

Take  notice  that  Mr.  Franldin 
Springer,  permittee  for  the  Springer 
Hydro  Development  No.  2  located  on  tiie 
Pine  Creelc  in  Chaffee  County. 
Colorado,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  was  issued  on 
December  4, 1986,  and  would  have 
expired  on  November  30, 1989. 

The  permittee  filed  the  request  on 
May  9, 1988,  and  the  preliminary  permit 
for  Project  No.  9714  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  Uie  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Lois  D.  Caahell. 
Acting  Secretary. 
(PR  Doc.  88-15142  FUed  7-S-88;  8:45  amj 

BILUNQ  COOC  C717-01-« 


DEPARTMENT  OF  ENERGY 

[Docket  No.  TM8«-4-20-000] 

Algonquin  Gas  Transmission  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 

June  30. 1988. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  June  22, 1988,  tendered  for  filing  to  its 
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FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  the  following  tariff  sheet: 
Twentieth  Revised  Sheet  No.  204 

Algonquin  states  that  Twentieth 
Revised  Sheet  No.  204  is  being  filed 
pursuant  to  section  7  of  its  Rate 
Schedule  F-3,  to  reflect  changes  in  the 
underlying  rates  by  its  pipeline  supplier. 
National  Fuel  Gas  Supply  Corporation 
("National").  Algonquin  states  that 
Twentieth  Revised  Sheet  No.  204  is 
proposed  to  be  effective  July  1, 1988  to 
coincide  with  the  proposed  effective 
date  of  National's  filing. 

Algonquin  notes  that  a  copy  of  this 
filing  is  being  served  upon  each  affected 
party  and  interested  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E..  Washington. 
DC  20426.  in  accordance  with  §fi  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
8, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  88-15114  Filed  7-5-68:  8:45  am) 

MLUNO  cooc  nn-9i-m 

(Docket  No*.  RPM-169-001 1 

CNQ  Transmission  Corp.;  Proposed 
Ctiange  in  FERC  Qas  Tariff 

)une  30. 1988. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"),  on  June  20, 1988. 
filed  Substitute  First  Revised  Sheet  No. 
125  of  Volume  No.  1  of  its  new  FERC 
Gas  Tari^,  superseding  First  Revised 
Sheet  No.  125.  Pursuant  to  the 
Commission's  Order  issued  on  June  10, 
1986,  in  Docket  No.  RP88-169-000,  this 
former  sheet  was  accepted  by  the 
Commission  subject  to  CNG  refiling  the 
sheet  removing  a  provision  which  the 
Commission  rejected.  The  effective  date 
of  the  submitted  sheet  is  June  1. 1988. 

CNG  states  that  this  filing  removes  a 
new  tariff  provision  in  its  General  Terms 
and  Conditions  which  the  Commission 
rejected.  By  this  provision  CNG  had 
proposed  to  schedule  two-thirds  of  its 
available  "TSC  capacity"  to  shippers 
that  were  qualified  for  "TSC  service"  on 


Texas  Gas  Transmission  Corporation's 
system  prior  to  April  11, 1988,  and  one- 
third  to  shippers  that  became  qualified 
for  such  service  on  or  after  April  1, 1988. 

Copies  of  the  filing  were  served  upon 
CNG's  sales,  storage  and  transportation 
customers  as  well  as  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  July  8. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  flling  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisD.CashflU. 
Acting  Secretary. 
|FR  Doc.  88-15113  Filed  7-5-«8: 8:45  am] 

MLUfM  cooc  triT-OI-M 


(Proiect  No.  8662-OOSl 

Nockamixon  Hydro  Associates; 
Dismissing  Appeal 

June  2a  1988. 

On  May  11. 1988.  the  Director. 
Division  of  Project  Compliance  and 
Administration  (Director),  issued  an 
order  approving  and  modifying  in  part  a 
water  quality  monitoring  plan  for  the 
Nockamixon  Hydro  Project  No.  8662. 
Nockamixon  Hydro  Associates 
(Nockamixon),  the  licensee  for  the 
project,  had  filed  the  plan  pursuant  to 
Article  402  of  the  license  for  the  project, 
which  was  issued  on  April  6, 1987.* 

On  June  10, 1988,  the  Commonwealth 
of  Pennsylvania,  Department  of 
Environmental  Resources  (DER).  an 
intervenor  in  the  license  proceeding  and 
the  owner  of  the  dam  where  the  project 
would  be  constructed,  filed  a  timely 
appeal  of  the  Director's  order  approving 
the  water  quality  monitoring  plan. 

Appeals  from  sta^  actions  are 
permitted  only  when  filed  by  parties  to 
the  proceeding,  pursuant  to  Rule  1902  of 
the  CommiSition's  Rules  of  Practice  and 
Procedure.'  In  the  case  of  orders 


pertaining  to  a  project  issued  after  the 
issuance  of  a  license,  the  Commission 
will  entertain  interventions  and  appeals 
only  where  the  order  would  entail 
material  changes  in  the  development 
plan  of  the  project  or  in  the  terms  and 
conditions  of  the  license,  or  would 
adversely  affect  the  interests  of  property 
holders  in  a  way  not  contemplated  by 
the  license  when  issued,  such  that  the 
Commission  should  have  issued  notice 
of  the  post-license  proceeding  and 
entertained  intervention  petitions 
therein.' 

Since  Nockamixon  was  specifically 
required  to  consult  with  DER  in 
preparing  the  Article  402  plan.  DER  is 
allowed  to  intervene  in  and  appeal  the 
Director's  order,  since  it  concerned 
matters  upon  which  DER  was  to  be 
consulted.*  However,  DER  has  not  filed 
a  petition  to  intervene  in  the  post- 
license  proceeding.  DER's  status  as  an 
intervenor  in  the  license  proceeding 
does  not  carry  over  to  post-license 
filings.  DER's  appeal,  which  was  neither 
preceded  nor  accompanied  by  an 
intervention  petition,  cannot  be 
entertained."  Accordingly,  DER's  appeal 
of  the  Director's  June  10, 1988  order  is 
dismissed. 
Lois  0.  Cashell, 
Acting  Secretary. 

(FR  Doc.  88-15108  Filed  7-S-68:  8:45  am) 
MJJNO  cooc  tjn-«%-m 


(Docket  No.  RPSS-107-001) 

Norttiem  Natural  Gas  Co^  Complianca 
HIing 

)une  30. 1988. 

Take  notice  that  on  June  24, 1988. 
Northern  Natural  Gas  Company 
(Northern)  filed  Substitute  Original 
Sheet  No.  52fl2a  to  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  to  be 
effective  June  1, 1988. 

Northern  states  that  Substitute 
Original  Sheet  No.  52f.l2a  is  filed  in 
compliance  with  the  Commission's  order 
issued  May  31, 1988  and  that  this  sheet 
incorporates  revisions  to  the  FT-1  Rate 
Schedule. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Regulatory  Commission,  825  North 


■  30  FERC  1 62.017  (1987). 
*  18  CFR  303.1902  (1987). 


'  See.  e.g..  Northwest  Power  Company.  Inc..  43 
FERC  1 61.091  (1988):  CooM  Creek  f  lydro 
Associates.  40  FERC  \  81.279  (1987):  Kings  River 
Conservation  District.  38  FERC  1 61.365  (1986). 

*  See  Pacific  Gas  and  Electric  Company.  40  FERC 
1  81.035  (1987). 

*  See  Delmar  Wagner.  41  FERC  1 81.011  (1987): 
see  olao  Kings  River  Conservation  District.  Supra. 
n.3. 
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Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  214  and 
211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
8, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loto  D.  Casheil, 
Acting  Secretary. 

[FR  Doc  88-15115  Filed  7-5-88:  8:45  am) 
BILLMQ  cooc  CTir-AI-M 

(Docket  No.  RPS8-19S-000] 

Transwestem  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

June  30. 1988. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
June  24, 1988  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff  the  following 
tariff  sheets: 

Second  Revised  Volume  No.  1 

45th  Revised  Sheet  No.  5 
Original  Sheet  No.  5C 
32nd  Revised  Sheet  No.  6 
2nd  Revised  Sheet  No.  8 
1st  Revised  Sheet  No.  9 
Original  Sheet  No.  9A 
2nd  Revised  Sheet  No.  14 
Ist  Revised  Sheet  No.  15 
2nd  Revised  Sheet  No.  37 
Original  Sheet  No.  87 
Original  Sheet  No.  88 
Original  Sheet  No.  89 
Original  Sheet  No.  90 
Original  Sheet  No.  91 
Original  Sheet  No.  92 

Original  Volume  No.  2 

1st  Revised  Sheet  No.  78 
1st  Revised  Sheet  No.  93 

Transwestem  states  that  these  tariff 
sheets  would  add  section  25.  Transition 
Cost  Recovery  Mechanism  (TCR 
Mechanism),  to  the  General  Terms  and 
Conditions  of  Transwestem's  Volume 
No.  1  Tariff  to  permit  Transwestem  to 
implement  one  of  the  Commission's 
Order  500  recovery  options  for  take-or- 
pay  buyout  and  contract  reformation 
costs  (Transition  Costs).  Consistent  with 
the  Commission's  Order  500  recovery 
options.  Transwestem  has  elected  to  (1) 
absorb  twenty-five  percent  (25%)  of  the 
total  Transition  Costs.  (2)  direct  bill 
twenty-five  percent  (25%)  of  the  total 
Transition  Costs  (TCR  Fee),  and  (3) 


recover  the  remaining  fifty  percent  (50%) 
through  a  Transition  Cost  Recovery 
Surcharge  (TCR  Surcharge). 
Transwestem  proposes  to  recover  from 
its  two  major  customers,  Southem 
Califomia  Gas  Company  and  Williams 
Natural  Gas  Company,  the  TCR  Fee 
through  a  direct  bill  due  thirty  days  after 
the  tariff  sheets  become  effective.  The 
TCR  Surcharge  will  be  recovered  on 
total  throughput,  amortized  over  five 
years. 

Transwestem  proposes  a  settlement 
cap  of  $225  million  which  represents 
amounts  already  incurred  or  which 
Transwestem  expects  it  will  incur  by 
September  30, 1989.  None  of  the  $225 
million  has  been  or  will  be  paid  to  any 
of  Transwestem's  affiliates. 

Transwestem  states  that  under  the 
proposal  it  would  be  required  to  make  a 
Tme-up  Filing  by  December  1, 1989  to 
reconcile  actual  payments  with  the  $225 
million  amount  contained  in  the  filling. 

Transwestem  requests  that  the 
Federal  Energy  Regulatory  Commission 
grant  any  and  all  waivers  of  its  mles, 
regulations  and  orders  as  may  be 
necessary,  specifically  §  154.63  of  its 
Regulations,  so  as  to  permit  the  above 
listed  tariff  sheets  to  become  effective 
July  24, 1988,  which  is  30  days  after  the 
filing  date. 

Copies  of  the  filing  were  served  on 
Transwestem's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  8, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vsrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspections. 
Lois  D.  Casliell. 
Acting  Secretary. 

(FR  Doc  88-15116  Filed  7-5-«8;  8:45  am] 
BiujNQ  cooc  trir-oi-ii 


(Docket  No.  TO88-2-3S-000] 
West  Texas  Gas.  Inc.;  Filing 

)une  30. 196a 

Take  notice  that  on  June  23. 1988. 
West  Texas  Gas,  Inc.  (WTG)  filed  Tenth 
Revised  Sheet  No.  3a  to  its  FERC  Gas 


Tariff.  Original  Volume  No.  1,  proposed 
to  be  effective  July  1, 1988. 

WTG  requests  a  waiver  of  the  30-day 
filing  requirement  as  provided  in 
S  154.308(a)  of  the  Commission's 
regulations  due  to  the  fact  that  for  the 
past  several  weeks,  WTG  has  been 
involved  in  negotiations  regarding  a 
financial  restructuring  and/or  the  sale  of 
some  or  all  of  its  jurisdictional  facilities 
and  unable  to  submit  this  filing  in  a 
timely  manner.  WTG  states  that  in  a  few 
days  it  will  file  a  diskette  in  the  format 
specified  in  the  Commission's  April  29, 
1988  order  on  WTG's  request  for  waiver 
of  the  Order  No.  483  computer  filing 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
8, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casbell. 
Acting  Secretary. 

(FR  Doc  8ft-15117  Filed  7-5-88:  8:45  am) 
nujNG  cooc  (717-ei-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Eastern  Carolina  Electronics  Limited 
Partnership  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant.  City  and 
State 


A.  Eastern  Carotina 
Electronics  Limited 
Partnership.  Roctcy 
Mount.  140. 

B.  Noctti  Star 
Broadcastipg 
Corporation,  Rocky 
Moufvt.NC. 

C.  Holy  Hands  FM 
Limited  Partnership, 
Rocky  Mount.  NC. 


Re  No. 


BPH-870429MG. 


BPH-e70429MH. 


BPH-B70430MF 


Docket 
No. 


68-299 
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State 

FteNa 

MM 

D0Gh«l 

Na 

0.  Rocky  Mount 
BmiMtmlinB 

Rocky  Mount.  NC. 

E.  WRMT, 
IncofpOfMod, 
Rocky  Mount.  NC 

F.  FM  Rocky  Mount 

Rochy  Mount,  NC. 

BPH-«7O430MH... 

BPH-«7»>4.10MK._ 
BPH-870430O(..~ 



2.  Pursuant  to  section  308(e)  of  the 
Conununications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1966. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Appliconl{sJ 

1.  Environmental.  A 

2.  Air  Hazard.  A.C 

3.  Comparative,  A^.CD.EJ' 

4.  Ultimate.  A3.CJ)£P 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  fuU  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  |an  Gay, 

Assistant  Chief,  Audio  Servicet  Division, 

Mass  Media  Bureau. 

(FR  Doa  88-15174  Piled  7-5-88;  8:45  am] 

BtUJNa  COOC  •7U-«t-W 


Appltcatlons  for  Consolidated  Hearing; 
Franklin  Broadcaating  Co.  Inc.  at  ai 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


State 

FDeNo. 

Oockal 
No. 

A.  FcanUin 
Broadcasting 
LouNtHjrg.  NC. 

BPH-S70702MB- 

88-297 

Applcant.  aty  I 
Slate 


B.  Den)Bwin  J.  Tany. 
UMM)urg.NC 

C.  KBr 
ALMlid 


LouiatourQ.NC 
0.  Louiabuid  FM 
Radio,  Ltd.. 

Loulabuf8.NC 


FleNa 


BPH-870709MF . 
BPH-«70710MC. 

BPH-870710NO. 


Na 


2.  Pursuant  to  section  300(e)  of  the 
Commonications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  ■ 
consolidated  pniceeding  upon  the  issues 
whose  headings  are  set  forth  betow.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1988. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  appHcant. 

Issue  Heading  and  Appticant(sJ 

1.  Comparative.  AB,CJ) 

2.  Ultimate.  A.B.CJ) 

3.  If  there  are  any  non-standarized 
issues  in  this  proceeding,  the  full  text  of 
the  issues  and  the  applicants  to  which 
they  apply  are  set  forth  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
FIDO  in  this  proceeding  is  avaUable  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  may 
also  be  pucchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW..  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  |an  Gay, 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc  88-15175  Filed  7-5-«8;  8:45  am) 
MUJNa  COM  srit^Mi 


Applicationa  for  Conaolidatad 
Proceeding;  Ugtittiouae  FM  Umtted 
Partnersliip,  et  sL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant.  CHy  and 
Slate 

FlaNo. 

MM 

OockOI 

No. 

A.  Ughthouae  FM 
LimNed  Odaaaa.  TX. 

BPH-870330MO.. 

88-296 

Odaaea.TX 

BPH-870330MO... 

AppKcaM.  Oty  and 
State 

FieNa 

MM 

OodMt 
Na 

C  Michael  GWach. 

Odeaaa.TX 
aEchonet 

CofpoMion. 

OdeMa.TX. 
E.  MidOMesCotp. 

OdesM.TX 

BPH-870»31NO-. 
BPH-870331OH... 

BPH-870415KP.„. 



2.  Pursuant  to  section  300(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  it  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicantfs) 

1.  Air  Hazard.  B 

2.  Comparative,  ALL 

3.  Ultimate.  ALL 

3.  If  there  are  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  aftplicant  to  which  it 
applies  is  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  ditring  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington. 
DC  20037  (Telephone  No.  (202)  857- 
3800). 

W.  |an  Gay. 

Assistant  Chief  Audio  Servicea  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-15176  Filed  7-5-88;  8:45  am] 

■itxiNa  cooc  •7ia-oi-M 


FEDERAL  DEPOSIT  INStiRANCE 
CORPORATION 

Information  Collection  Submitted  to 
OMB  for  Review 

AOCNCV:  Federal  Deposit  Insurance 
Corporation. 

action:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act. 


;  The  submission  is 
summarized  as  follows: 
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Type  of  Review:  Renewal  without  any 

change 
Title:  Annual  Report  of  Trust  Assets 
Form  Number  FFIEC  001 
OMB  Number  3064-0024 
Expiration  Date  of  Current  OMB 

Clearance:  9/30/88 
Frequency  of  Response:  Annually 
Respondents:  All  insured  state 

nonmember  commercial  and  savings 

banks  operating  trust  departments  or 

granted  consent  to  exercise  trust 

powers 
Number  of  Respondents:  2.616 
Number  of  Responses  Per  Respondent:  1 
Total  Annual  Responses:  1 
A  verage  Number  of  Hours  per 

Response:  3.39 
Total  Annual  Burden  Hours:  a867 
OMB  Reviewer  Robert  Neal.  (202)  39&- 

7340,  O^ice  of  Information  and 

Regulatory  Affairs.  OfTice  of 

Management  and  Budget.  New 

Executive  Office  Building, 

Washington,  DC  20503 
FDIC  Contact:  John  Keiper,  (202)  898- 

3810,  Assistant  Executive  Secretary, 

Room  6108,  Federal  Deposit  Insurance 

Corporation.  550 17th  Street  NW.. 

Washington.  DC  20429 
Comments:  Comments  on  this  collection 

of  information  are  welcome  and 

should  be  submitted  on  or  before 

September  6, 1988. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  the  OMB  reviewer  listed. 
The  FDIC  would  be  interested  in 
receiving  a  copy  of  the  comments. 

SUPPLEMENTARY  INFORMATION:  The 
FDIC  is  requesting  OMB  approval  to 
continue  the  Annual  Report  of  Trust 
Assets  without  any  change  in  the 
substance  or  the  method  of  collection. 
The  purpose  of  the  Annual  Report  of 
Trust  Assets  is  to  provide  the  FDIC  with 
details  concerning  the  scope  and 
amount  of  trust  activities  of  the  fmancial 
institutions  it  supervises.  Details 
concerning  collective  investment  funds 
which  may  be  operated  within  trust 
departments  and  trust  companies  are 
also  included  in  the  scope  of  the  report. 
The  information  is  used  in  the 
supervision  and  examination  of  trust 
institutions  by  the  FDIC. 

Dated:  lune  28. 1988. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinsod, 
Executive  Secretary. 
|FR  Doc.  88-15069  Filed  7-5-88;  8:45  am] 

SILUNG  CODE  6714-01-M 


Information  CoOection  SulMnitted  to 
OMB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection. 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act. 

summary:  The  submission  is 

summarized  as  follows: 

Type  of  Review:  Renewal  without  any 

change 
Title:  Application  for  Consent  to 

Exercise  Trust  Powers 
Form  Number  FDIC  6200/09 
OMB  Number  3064-0025 
Expiration  Date  of  Current  OMB 

Clearance:  9/30/88 
Frequency  of  Response:  On  occasion 
Respondents:  Insured  state  nonmember 

banks  applying  for  FDIC's  consent  to 

exercise  trust  powers 
Number  of  Respondents:  50 
Number  of  Responses  per  Respondent: 

1 
Total  Annual  Responses:  50 
Average  Number  of  Hours  per 

Response:  15.7 
Total  Annual  Burden  Hours:  785 
OMB  Reviewer  Robert  Neal,  (202)  395- 

7340.  Office  of  Information  and 

Regulatory  Affairs,  Office  of 

Management  and  Budget,  New 

Executive  Office  Building, 

Washington.  DC  20503 
FDIC  Contact-  John  Keiper,  (202)  898- 

3810,  Assistant  Executive  Secretary. 

Room  6108.  Federal  Deposit  Insurance 

Corporation,  550— 17th  Street  NW.. 

Washington.  DC  20429 
Comments:  Comments  on  this  collection 

of  information  are  welcome  and 

should  be  submitted  on  or  before 

September  6, 1988. 
addresses:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  the  OMB  reviewer  listed. 
The  FDIC  would  be  interested  in 
receiving  a  copy  of  the  comments. 
supplementary  mPORMATION:  The 
FDIC  is  requesting  OMB  approval  to 
continue  using  form  FDIC  6200/09  as  an 
application  form  for  banks  to  obtain 
FDIC's  consent  to  exercise  trust  powers. 
FDIC's  regulation  12  CFR  333.2  prohibits 
any  insured  state  nonmember  bank  from 
changing  the  general  character  of  the 
business  exercised  by  it  without  the 
prior  written  consent  of  the  FDIC.  The 
application  form.  FDIC  6200/09.  enables 
banks  to  request  such  consent.  Each 
application  received  is  evaluated  by  the 
FDIC  to  verify  the  qualifications  of  bank 
management  to  administer  a  trust 


department  to  ensure  that  the  bank's 
financial  condition  will  not  be 
jeopardized  as  a  result  of  trust 
operations. 

Dated:  June  29. 1988. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 
(FR  Doc.  88-15070  Filed  7-5-88;  8:45  am] 

BHJJNO  CODC  •714-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010718-003. 

Title:  Virginia  International 
■  Terminals,  Inc.  Terminal  Agreement 

Parties: 

Virginia  International  Terminals.  Inc. 

Evergreen  Marine  Corporation 
(Taiwan),  Ltd. 

Synopsis:  The  agreement  adds  Costa 
Container  Lines  S.P.A.  (CCL)  as  a  party 
to  the  basic  terminal  use  agreement  for 
so  long  as  CCL  remains  a  party  to  the 
Evergreen  and  CCL  space  charter  and 
sailing  Agreement  No.  232-011184. 

By  order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 

Dated:  )une  30. 1988. 
[FR  Doc.  88-15144  Filed  7-5-88;  8:45  am] 

BNJJNQ  cooc  6730-01-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  Inspect  and 
obtain  a  copy  of  each  agreement  at  the 
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Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  IIQO  L  Street. 
NW..  Room  10325.  Interested  perties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  day  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
Lgreement. 

Agreement  No.:  212-010027-01201 

Title:  Brazil/U.S.  Atlantic  Coast 
Agreement. 

Parties: 

Companhia  De  Navegacao  Lloyd 
Brasileiro 

Companhia  De  Navegacao  Maritime 
Netumar 

American  Transport  Lines,  Inc. 

A/S  Ivarans  Rederi 

Empresa  Lineas  Maritimas  Argentines 
S/A 

A.  Bottacchi  SJ\.  De  Navegacion 
CJ-LI. 

Van  Nievelt,  Goudriaan  and  Co..  EV. 

Synopsis:  The  proposed  amendment 
would  provide  for  a  special  deduction 
from  pool  revenue  equal  to  50  percent 
from  gross  pool  income  on  shipments  of 
Wheels  for  Automobiles. 

Agreement  No.:  202-010637-031. 
TitJe:  North  Europe-U.S.  Atlantic 
Conference. 
Parties: 

Atlantic  Container  Line  B.V. 

Hapag-Lloyd  AG 

Sea-Land  Service,  Inc. 

Nedlloyd  Lijnen,  B.V. 

Gulf  Container  Line  (GCL],  B.V. 

P&O  Containers  (TFL]  Limited 

Compagnie  Generate  Maritime  (COM) 

Synopsis:  The  proposed  amendment 
would  clarify  the  description  of  the 
neutral  body  authority  of  the  members 
and  provide  for  cooperation  between 
them  and  other  carriers  to  discuss 
procedues  and  administrative  matters 
concerning  self-policing. 

Agreement  No.:  203-010905-001. 
Title:  Far  East-U.S.  Discussion 
Agreement. 
Parties: 

Japan  Line.  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

Mitsui  O.S.K.  Lines.  Ltd. 

Nippon  Yusen  Kaisha 

Sbowa  Line.  Ltd. 

Yamashita-Sbinnihon  Steamship  Co.. 

Ud. 
Synopsis:  The  proposed  amendment 
would  delete  %owa  Line.  Ud.  as  a  party 


to  the  agreement.  The  pertiet  have 

requested  a  shortened  review  period. 

Agreement  No.:  202-010987-007. 
Title:  United  States/Central  America 
Liner  Association. 
Parties: 

Crowley  Caribbean  Transport  Inc. 
Sea-Land  Service.  Inc. 
Seaboard  Marine  Ltd. 
Crowley  Trailer  Marine  Transport 
Corp. 

S^ropsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requiranents  concerning 
Docket  No.  86-16.  service  contract 
provisions. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 

Secretory- 
Dated:  June  3a  1988. 
[PR  Doc.  88-15145  Filed  7-5-88;  &45  ami 

BlUJtM  COOC  tTlO-OV-M 


FEDERAL  RESERVE  SYSTEM 

Commerce  Bancorpt  Inc.  at  aL, 
Formatlona  of;  AcquJattlona  by;  and 
Mergera  of  Bank  Holding  Companiea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifjring  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  )uly  27. 
1968. 

A.  Fadecal  Re— ve  Bai^  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  Bth  Street 
Philadelphia.  Pennsylvania  1910S: 


1.  Commerce  Bancmp,  Inc.  Cherry 
Hill,  New  Jersey;  to  acquire  17.5  percent 
of  the  voting  shares  of  Commerce  Bank/ 
Harrisburg,  Camp  HilL  Pennsylvania. 

B.  Federal  Reserve  Benk  of  CUvetand 
(John ).  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street  Cleveland.  Ohio  44101: 

1.  Fifth  Third  Bancorp,  Cincinnati, 
Ohio;  to  merge  with  Decatur 
Bancshares.  Inc..  Greensburg.  Indiana, 
and  thereby  indirectly  acquire  Decatur 
County  Bank,  Greensburg,  Indiana. 
Comments  on  this  application  must  be 
received  by  July  22. 1988. 

C.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Provident  Bankshares  Corporation, 
Baltimore,  Maryland;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Security  Bank  of  Maryland.  Baltimore, 
Maryland,  in  organization,  a  de  novo 
bank. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  First  Bancorporotion  of  HoldenvUle, 
Inc.,  Holdenville,  Oklahoma;  to  acquire 
100  percent  of  the  voting  shares  of 
Alliance  Bank.  N.A..  Oklahoma  City. 
Oklahoma,  which  engages  in  the  sale  of 
credit  life  and  disability  insurance. 

Board  of  Governors  (A  the  Federal  Reserve 
System.  June  29. 1988. 
Wiffiam  W.  WOes. 
Secretary  of  the  Board. 
[PR  Doc  88-15065  Filed  7-5-88;  8:45  am] 

BtUINQ  COOC  SIW.*!-!! 


Cttange  In  Bank  Control;  AcqulaltfcKia 
of  Sharaaof  Bankaor  Bank  Homnib 
Companiaa;  Arnold  Skala  at  aL 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  iei7(j))  and 
1 225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factora  tliat  are 
considered  in  acting  on  the  notices  are 
set  fortfi  in  paragraph  7  of  the  Act  (12 
U.S.a  1817())(7)). 

The  notices  are  available  for 
imm^iate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Govemora.  Comments  must  be  received 
not  later  than  July  21,  loea 


A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Arnold  Skeie,  Bumsville, 
Minnesota;  to  acquire  92.11  percent  of 
the  voting  shares  of  Oppegard  Agency, 
Inc.,  Dilworth,  Minnesota,  and  thereby 
indirectly  acquire  Twin  Valley  State 
Bank.  Twin  Valley,  Minnesota,  and 
American  State  Bank,  Erskine, 
Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Henry  Croak,  Midwest  City, 
Oklahoma;  to  acquire  an  additional  2.01 
percent  of  the  voting  shares  of  the  First 
Midwest  Bancorp,  Inc.  Midwest  City, 
Oklahoma,  and  The  First  National  Efank 
of  Midwest  City.  Midwest  City. 
Oklahoma. 

2.  Ed  Duggan.  Windsor.  Colorado;  to 
acquire  an  additional  10.0  percent  of  the 
voting  shares  of  Windsor 
Bancorporation,  Inc.,  Windsor, 
Colorado,  and  thereby  indirectly  acquire 
Bank  of  Windsor,  Windsor,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  29. 1988. 
WiUiam  W.  WUet. 
Secretary  of  the  Board. 
|FR  Doc.  88-15067  Filed  7-5-88:  8.45  am] 
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Tradara  Bankaharea,  Inc.,  at  at; 
Appllcationa  To  Engage  de  Novo  In 
Permiaaibia  Nonbanking  Activitiaa 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  \  22525  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 


competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  22. 1968. 

A.  Federal  Reserve  Bank  of  RidnMiiid 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond,  Virginia 
23261: 

1.  Traders  Bankshares,  Inc.,  Spencer, 
West  Virginia,  and  Commercial 
BancShares,  Inc.,  Parkersburg.  West 
Virginia;  to  engage  de  novo  through  its 
subsidiary,  MOVE  Capital,  Inc., 
Charleston,  West  Virginia,  in  making 
and  servicing  commercial  loans  and 
other  extensions  of  credit  and  making 
equity  investments  of  5%  or  less 
pursuant  to  §  225.25(b)(l)(iv)  of  the 
Board's  Regulation  Y.  "These  activities 
will  be  conducted  in  the  State  of  West 
Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  I>resident)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  First  Wisconsin  Corporation, 
Milwaukee.  Wisconsin;  to  engage  de 
novo  through  its  subsidiary,  Illinois 
Trust  Company,  in  trust  company 
functions  pursuant  to  §  225.25(b)(3)  of 
the  Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  Santa  Barbara  Bancorp,  Santa 
Barbara,  California;  to  engage  de  novo 
through  its  subsidiary,  SMT  Service 
Corporation,  Santa  Barbara,  California, 
in  providing  courier  services  pursuant  to 
§  225.25(b)(10);  and  providing 
management  consulting  advice  to 
unaffiliated  depository  institutions 
pursuant  to  S  225.25(b)(ll)  of  die  Board's 
Regulation  Y.  These  activities  will  be 
conducted  throughout  the  counties  of 
San  Luis  Obispo,  Santa  Barbara,  and 
Ventura,  California. 


Board  of  Governors  of  die  Federal  Reser\-e 
System.  )une  29. 1988. 
WiUiam  W.  WUes, 

Secretary  of  the  Board. 

(FR  Doc.  88-15066  Filed  7-5-«8:  8:45  am) 

BHXmG  CODE  uw-ei-ti 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Aasistant  Secretary  for 
Health 

Statement  of  Organization,  Fimctiona 
and  Oelegattona  of  AulhorKy;  Public 
Health  Service 

Part  H,  Public  Health  Service  (PHS). 
Chapter  H,  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (DHHS)  (42 
FR  61318,  December  2. 1977,  as  amended 
most  recently  at  53  FR  11348-11349. 
April  6, 1988),  is  further  amended  to 
restate  Section  H-30,  Public  Health 
Service — Order  of  Succession.  This 
revision  updates  successors  to  head 
PHS  in  the  absence  of  the  Assistant 
Secretary  for  Health. 

PubUc  Healdi  Service 

Under  Section  H-30.  Public  Health 
Service — Order  of  Succession,  delete 
the  statement  in  its  entirety,  and 
substitute  the  following: 

During  the  absence  or  disability  of  the 
Assistant  Secretary  for  Health,  or  if  that 
position  becomes  vacant,  the  Deputy 
Assistant  Secretary  for  Health  shall  act 
as  Assistant  Secretary  for  Health.  In  the 
event  of  the  absence  or  disability  of 
both  the  Assistant  Secretary  for  Health 
and  the  Deputy  Assistant  Secretary  for 
Health,  the  Deputy  Assistant  Secretary 
for  Health  Planning  and  Evaluation  shall 
act  as  Assistant  Secretary  for  Health.  In 
the  event  of  the  absence  or  disability  of 
the  Assistant  Secretary  for  Health,  the 
Deputy  Assistant  Secretary  for  Health. 
and  the  Deputy  Assistant  Secretary  for 
Health  Planning  and  Evaluation,  the 
Senior  Advisor  for  Environmental 
Affairs  shall  act  as  Assistant  Secretary 
for  Health.  However,  during  a  planned 
absence  the  Assistant  Secretary  for 
Health  may  choose  to  designate  a 
different  order. 

^ould  both  the  positions  of  Assistant 
Secretary  for  Health  and  Deputy 
Assistant  Secretary  Cor  Health  be 
vacant,  an  official  designated  by  the 
Secretary  of  Health  and  Human  Services 
shall  serve  as  acting  head  of  the  Public 
Health  Service. 

The  above  order  of  succession  also 
applies  upon  the  activation  of  the 
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Emergency  Health  and  Human  Services 
Plan  upon  the  order  of  the  Secretary. 

Date:  June  27, 1988. 
Otis  R.  Bowen, 

Secretary. 

(PR  Doc.  88-15103  Filed  7-5-88:  8:49  am) 

StUJNO  CODE  4M»-17-M 


Heatth  Resources  and  Services 
Administration 

Program  Announcement,  Funding 
Preferences,  Proposed  Funding 
Priorities,  and  Grant  Orientation 
Conferences  for  ttte  Healtti  Careers 
Opportunity  Program 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1989  Health 
Careers  Opportunity  Program  (HCOP) 
grants  are  now  being  accepted  under  the 
authority  of  section  787  of  the  Public 
Health  Service  Act,  as  amended  by  Pub. 
L  99-129  and  invites  comments  on  the 
proposed  funding  priorities  stated 
below. 

Section  787  authorizes  the  Secretary 
to  make  grants  to  schools  of  medicine, 
osteopathy,  public  health,  dentistry, 
veterinary  medicine,  optometry, 
pharmacy,  allied  health,  chiropractic 
and  podiatry,  public  and  nonprofit 
private  schools  which  offer  graduate 
programs  in  clinical  psychology,  and 
other  public  or  private  nonproHt  health 
or  educational  entities  to  carry  out 
programs  which  assist  mdividuals  from 
disadvantaged  backgrounds  to  enter  and 
graduate  from  health  professions 
schools.  The  assistance  authorized  by 
this  section  includes:  recruitment, 
preliminary  education,  retention  in 
health  and  allied  health  professions 
schools,  counseling  and  advice  on 
financial  aid. 

Legislative  authorization  for  this 
program  expires  September  30. 1988.  For 
FY  1989  the  Administration  is  proposing 
to  consolidate  the  various  health 
professions  categorical  programs  into  a 
single,  flexible  grant  authority.  This 
announcement  is  being  made  in  the 
event  that  the  Health  Careers 
Opportunity  Program  is  reauthorized 
and  funds  are  made  available  in  FY 
1989.  Publication  of  this  notice  is  a 
contingency  measure  that  will  assure 
that  grants  can  be  awarded  in  a  timely 
fashion  consistent  with  the  needs  of  the 
program  as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year. 

In  addition,  programmatic  changes 
may  result  from  currently  pending 
legislative  action.  Should  such  changes 
be  necessary,  all  applicants  will  be 
notified  at  a  later  date. 


The  statute  requires  that  no  less  than 
80  percent  of  the  funds  appropriated  in 
any  fiscal  year  must  be  obligated  for 
grants  or  contracts  to  institutions  of 
higher  education.  Also,  not  more  than 
five  percent  of  such  funds  may  be 
obligated  for  grants  and  contracts 
having  the  primary  purpose  of  informing 
individuals  about  the  existence  and 
general  nature  of  health  careers. 

To  receive  support,  applicants  must 
meet  the  requirements  of  the  program 
regulations  which  are  located  at  42  CFR 
Part  57,  Subpart  S. 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
policy  should  be  directed  to:  Grants 
Management  Officer  (Dl8),  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  8C-22.  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-«857. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  general  instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0060. 

The  application  deadline  date  is 
November  4, 1988.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  will  be  returned  to  the 
applicant. 

This  program  is  listed  at  13.822  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Funding  Preferences 

The  following  funding  preferences  will 
govern  the  distribution  of  grant  awards 
to  approved  HCOP  grant  applicants  for 
Fiscal  Year  1989.  These  preferences 
were  published  in  a  Federal  Register 
notice  dated  September  12, 1983,  (48  FR 
40958). 

An  applicant  may  request 
consideration  in  one  of  the  following 
five  funding  preferences: 


(1)  Health  professions  school(s)  which 
have  Educational  Assistance 
Agreement(s)  (EAA)  with  no  more  than 
five  undergraduate  institutions  that 
separately  or  collectively  satisfy  the 
definition  of  a  feeder  institution  and 
who  are  requesting  HCOP  support  only 
for 

a.  The  feeder  institution(s)  or 
equivalent  to  provide  individuals  from 
disadvantaged  backgrounds  with 
preliminary  education:  and 

b.  Either  the  health  professions  school 
or  the  feeder  institution  to  facilitate  the 
entry  of  individuals  from  disadvantaged 
backgrounds  into  health  professions 
schools;  and 

c.  The  health  professions  school(s)  to 
provide  individuals  from  disadvantaged 
backgrounds  who  are  enrolled  in  their 
institution(s)  counseling  or  other 
retention  services. 

(2)  A  feeder  institution  requesting 
HCOP  support  only  for 

a.  Providing  individuals  from 
disadvantaged  backgrounds  with 
preliminary  education;  and 

b.  Facilitating  the  entry  of  individuals 
from  disadvantaged  backgrounds  into 
health  professions  schools. 

(3)  A  health  professions  school 
requesting  HCOP  support  only  for 

a.  Facilitating  the  entry  of  individuals 
from  disadvantaged  backgrounds  into 
its  health  professions  school;  and 

b.  Providing  the  students  who  are 
individuals  from  disadvantaged 
backgrounds  with  counseling  or  other 
retention  services. 

(4)  A  joint  application  from  two  to  five 
institutions  of  higher  education,  which, 
as  a  group:  (1)  Has  a  student  body  more 
than  20  percent  of  which  are  individuals 
from  disadvantaged  backgrounds:  (2) 
has  20  or  more  graduates  annually  (as 
averaged  over  the  last  three  years)  who 
are  disadvantaged  individuals  and  who 
are  accepted  into  health  professions 
schools:  and  (3)  is  requesting  HCOP 
support  only  for 

a.  Providing  individuals  from 
disadvantaged  backgrounds  with 
preliminary  education;  and 

b.  Facilitating  the  entry  of  individuals 
from  disadvantaged  backgrounds  into 
health  professions  schools. 

(5)  A  training  center  for  allied  health 
professions  requesting  HCOP  support 
only  for 

a.  Facilitating  the  entry  of  individuals 
from  disadvantaged  backgrounds  into 
allied  health  training  centers;  and 

b.  Providing  its  students  who  are 
individuals  from  disadvantaged 
backgrounds  with  counseling  or  other 
retention  services. 

Greatest  weight  will  be  given  to 
applicants  in  funding  preference 
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Number  1  decreasing,  respectively,  to 
funding  prefetence  Number  S. 

The  five  preferences  de  aot  predade 
funding  of  otker  eli^tile  ^ipreved 
applicatidu.  Accordiiigly.  entities  which 
do  not  qualify  far  the  preferences  art 
encouraged  to  submit  applications. 

The  applicant  must  indicate  on  the 
upper  right-hand  comer  of  page  one  of 
the  application  the  funding  preference  in 
which  the  applicant  wishes 
consideration.  However,  the  final 
determination  of  the  category  of  funding 
preference  will  be  based  on  a  staff 
assessment  of  the  contents  of  the 
proposal.  An  applicant  may  apply  for 
consideration  under  only  one 
preference.  A  feeder  institution  which  is 
identified  in  an  EAA  may  not  apply  as  a 
primary  grantee  to  support  the  same 
type  of  HCOP  activities.  Consideration 
will  be  given  to  assure  that  funded 
projects  represent  a  reasonable 
proportion  of  the  health  professions 
specified  in  the  legislation.  However. 
full  consideration  will  also  be  given  to 
ensure  that  final  funding  decisions 
include  appropriate  support  of  proposals 
and  students  representative  of  the 
targeted  populations  served  by  HCOP. 

Proposed  Fumling  Priocitias 

In  addition,  a  funding  priority  is  being 
proposed  for  HCOP  applications  from 
health  and  allied  health  professions 
schools  that  have  a  disadvantaged 
student  enrollment  of  more  than  70 
percent  or  can  document,  over  the  past 
three  year  period,  an  increase  in  the 
percentage  of  first  year  enrollees  and 
graduates  who  are  disadvantaged.  A 
funding  priority  is  also  being  proposed 
for  undergraduate  institutions  that  can 
document  over  the  past  three  years  an 
increase  in  the  number  of  their 
disadvantaged  students  enrolled  in 
health  or  allied  health  professions 
schools. 

Since  the  inception  of  the  Health 
Careers  Opportunity  Program  and  its 
predecessor  the  Special  Health  Career 
Opportunity  Grants  in  1972  individual 
institutions  have  received  support  for  as 
few  as  three  to  as  many  as  sixteen 
years.  Requests  for  continued  support  of 
HCOP  programs  have  always  called  for 
the  demonstration  of  specific  and 
tangible  positive  results  on  the  part  of 
the  applicant.  Ultimate  performance 
indicators  are  the  number  of 
disadvantaged  individuals  who  are 
admitted,  enrolled  and  graduated  from  a 
health  or  allied  health  professions 
school  as  a  consequence  of  HCOP 
initiatives.  Under  the  provisions  of  this 
priority  applicants  demonstrating  such 
positive  results  would  receive  improved 
funding  consideration  relative  to  the 


extent  of  increase  in  percent  or  numbers 
of  disadvantaged. 

Interested  persons  are  invited  to 
comment  on  the  pnq>osed  funding 
priorities.  Normally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  implement  any  changes  fm-  the 
Fiscal  Year  1989  awarid  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  August  5. 1968.  will  be  considered 
before  the  final  funding  priorities  are 
established.  No  funds  will  be  allocated 
or  final  selections  made  until  a  final 
notice  is  published  stating  whether  the 
final  funding  priorities  will  be  applied. 

Written  comments  should  be 
addressed  to:  Director.  Division  of 
ENsadvantaged  Assistance.  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration.  Parklawn 
Building.  Room  BA-09. 5600  Fishers 
Lane,  Rockville.  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of 
Disadvantaged  Assistance.  Bureau  of 
Health  Professions,  at  the  above 
address,  weekdays  (Federal  Holidays 
excepted)  between  the  hours  of  8:30  ajn. 
and  5:00  p.m. 

Definltiotts 

As  used  in  this  notice: 

"Educational  Assistance  Agreement 
(EAA)"  means  a  formal  agreement 
between  the  grantee  and  another  school 
or  entity  to  assure  continuity  of  training 
through  health  or  allied  health 
professions  schools.  This  agreement 
must  provide  for  financial  or  other 
support  (excluding  direct  student  aid) 
for  this  purpose  and  support  may 
include  funds  from  the  grant  awarded 
under  this  program,  also  joint  use  of 
facilities,  staff,  and  faculties.  An  EAA 
must: 

a.  Contain  the  names  of  the 
participating  institutions; 

b.  Identify  the  prime  grantee, 
subcontractors  and  other  participating 
institutions: 

c.  State  the  HCOP  purposes  addressed 
by  each  participating  institutions; 

d.  Identify  the  specific  activities  to  be 
performed  by  the  grantee,  including  a 
description  of  program  activities  and 
administrative  responsibilities; 

e.  Identify  the  specific  activities  to  be 
performed  by  all  collaborating 
institutions,  including  a  description  of 
program  activities; 

f.  Contain  a  detailed  description  of 
proposed  expenditures  for  each 
participating  institution: 

g.  Contain  a  description  of  how 
facilities,  faculty,  and  staff  will  be 
shared,  including  times,  places,  and. 
dates: 


h.  State  the  duration  of  the  EAA: 

i.  Contain  the  terms  for  amending  the 
EAA;  and 

j.  Be  signed  by  the  President. 
ChanceHor.  Dean,  or  equivalent  offidaf 
from  all  participating  institutions  and 
health  or  educational  entities. 

"Feeder  Institution"  means  an 
institution  of  higher  education  meeting 
the  requirements  of  section  435  of  the 
Higher  Education  Act,  as  amended,  Pub. 
L  89-239  (20  U.S.C.  1085(b)).  which: 

a.  Has  a  student  body  more  than  20 
percent  of  which  are  individuals  from 
disadvantaged  backgrounds:  and 

b.  Had  ten  or  more  graduates  annually 
(as  averaged  over  the  last  three  years) 
who  are  disadvantaged  and  who  are 
accepted  into  health  professions 
schools. 

"Health  Professions  Schools"  means 
schools  of  medidne.  dentistry, 
osteopathy,  pharmacy,  optometry, 
veterinary  medicine,  podiatry,  public 
health,  chiropractic  or  graduate 
programs  in  health  administration,  as 
defined  in  section  701(4)  of  the  Public 
Health  Service  Act. 

"Individual  from  a  Disadvantaged 
Background"  means  an  individual  who 
(a)  comes  from  an  environment  that  has 
inhibited  the  individual  from  obtaining 
the  knowledge,  skills  and  abilities 
required  to  enroll  in  and  graduate  from 
the  health  professions  school  or  from  a 
program  providing  education  or  training 
in  an  allied  health  profession  or  (b) 
comes  from  a  family  with  an  aimual 
income  below  a  level  based  on  low 
income  thresholds  according  to  family 
size,  published  by  the  U.S.  Bureau  of  the 
Census,  adjusted  annually  for  changes 
in  the  Consumer  Price  Index  and 
adjusted  by  the  Secretary  for  use  in  all 
health  professions  programs,  42  CFR 
57.1804(b)(2). 

The  following  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of  these 
Health  Careers  Opportunify  Program 
grants  for  Fiscal  Year  1989: 


Sizeofpmnls-tamily' 

Inoome 

^                                                  

$7,600 

2 

8.900 

9                                

11,809 

4                                   .....,« 

15.100 

5 

17,800 

20.000 

only 
xnw. 

i?r 

. 

isted   on   Federtf 
calendar  year  19S: 

■  Inckides 
income  tasti 

'Adiusted 
rounded  toS 

ueiMMMjenu 
inoome  lor 

"Training  Center  for  Allied  Health 
Professions"  means  a  junior  coHege,  or 
college,  or  university  as  defined  in 
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section  795  of  the  Public  Meakh  Service 
Act.  which: 

(a)  Provides  educational  programs 
leading  to  an  associate,  baccalaureate, 
or  higher  degree  needed  to  practice  as 
one  of  the  following: 

Doctoral  Degree: 
Clinical  Psychologist 
Master's  Degree: 
Speech  Pathologist/ Audiologist 

Bachelor's  Degree: 
Dental  Hygienist 
Dietitian  (Coordinated  undergraduate 

program) 
Community  Health  Educator 
Health  Services  Administrator 
Medical  Records  Administrator 
Medical  Technologist 
Occupational  Therapist 
Physical  Therapist 
Primary  Care  Physician  Assistant 
Sanitarian  (Environmental  Health) 

Associate  Degree: 
Clinical  Dietetic  Technician 
Cytotechnologist 
Dental  Assistant 
Dental  Hygienist 
Dental  Laboratory  Technician 
Medical  Assistant 
Medical  Laboratory  Technician 
Medical  Records  Technician 
Occupational  Therapy  Assistant 
Ophthalmic  Medical  Assistant 
Optometric  Technician 
Physcial  Therapy  Assistant 
Radiologic  Technologist 
Respiratory  Therapist 
Sanitarian  Technician 

(b)  Provides  training  for  no  fewer  than 
20  persons  in  the  substantive  health 
portion,  including  clinical  experience  as 
required  for  employment,  in  three  or 
more  of  the  disciplines  listed  in 
paragraph  (a)  of  this  defmition  and  has 
a  minimum  of  six  full-time  students  in 
that  portion  of  each  curriculum  by 
October  15  of  the  fiscal  year  of 
application. 

(c)  Has  a  teaching  hospital  as  part  of 
the  grantee  institution  or  is  affiliated 
with  a  teaching  hospital  by  means  of  a 
formal  written  agreement.  The  term 
"teaching  hospital"  includes  other 
settings  which  provide  clinical  or  other 
health  services  if  they  fulfill  the 
requirement  for  clinical  experience 
specified  in  an  allied  health  curriculum. 

Grant  Orientation  Conferences 

Grant  applications  and  program 
information  for  the  Health  Careers 
Opportunity  Program  will  also  be 
provided  through  three  program 
technical  assistance  conferences.  The 
conferences  scheduled  during 


September  1068  are  for  the  benefit  of 
-potential  applicants  and  current 
grantees. 

The  three  conferences  will  be  held  as 
follows: 

September  15-18, 1988 
Richmond,  Virginia— The  Ramada 
Renaissance  Hotel.  555  E.  Canal 
Street,  Richmond.  Virginia  23219, 
(804)  788-0900.  l-(800)  2-RAMADA 

September  19-20, 1988 
Chicago,  Illinois — McCormick  Center 
Hotel,  Lake  Shore  Drive  at  23rd 
Street.  Chicago.  Illinois  60616.  (312) 
791-1900.  l-(800)  621-6909 

September  22-23, 1988 
Seattle,  Washington — Edgewater  Inn, 
2411  Alaskan  Way— Pier  «67, 
Seattle,  Washington  98121,  (206) 
728-7000.  l-(800)  624-0670. 

Expenses  incurred  by  the  attendees 
will  not  be  supported  by  the  Federal 
Government. 

Agenda  items  will  include:  Status  of 
the  legislation;  application  requirements: 
and  grants  management  information. 
There  will  be  small  work  groups  to 
critique  specific  points  in  development 
of  applications  including  evaluation 
considerations  which  arise  in  the  review 
process.  Significant  focus  of  the 
conferences  will  be  directed  toward: 
program  activities  and  reporting 
requirements  of  current  grantees;  the 
relative  merit  of  strategies  employed  to 
facilitate  entry  of  disadvantaged 
students  into  health  professions  schools; 
and  both  current  and  projected 
academic  issues  affecting 
disadvantaged  students  in  health 
professions  schools. 

Participation  in  the  technical 
assistance  meetings  does  not  insure 
approval  and  funding  of  prospective 
applications. 

To  obtain  specific  information 
regarding  the  conferences  and 
programmatic  aspects  of  this  grant 
program,  direct  inquiries  to:  Mr.  Darl  W. 
Stephens.  Chief,  Program  Coordination 
Branch,  Division  of  Disadvantaged 
Assistance,  Bureau  of  Health 
Professions,  HRSA.  Parklawn  Building. 
Room  8-20,  5600  Fishers  Lane.  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
4493. 

Dated:  June  16, 1968. 
John  H.  Kelso. 

Acting  Administrator. 

|FR  Doc.  88-15122  Filed  7-5-S8;  8:45  am| 
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PubNc  Health  S«rvfe« 
CoopTaMv  Agreement  With  the 
Amerlcwi  CoNege  of  Preventive 
Medicine  of  tlie  Sdenoe  and  Practice 
of  Preventive  Medicine;  AvaUatHllty  of 
Funds  for  Fiscal  Year  1988 

Introduction 

The  Office  of  Disease  Prevention  and 
Health  Promotion  (ODPHP).  Office  of 
the  Assistant  Secretary  for  Health, 
announces  the  availability  of  funds  in 
Fiscal  Year  1988  to  extend  a  cooperative 
agreement  with  the  American  College  of 
Preventive  Medicine  for  the  purpose  of 
responding  to  emerging  issues  in  the 
science  and  practice  of  preventive 
medicine.  Under  this  cooperative 
agreement,  the  American  College  of 
Preventive  Medicine  proposes  to  use  its 
prevention  data  base,  its  network  of 
committees  and  task  forces,  its  position 
in  the  prevention  and  primary  care 
community,  and  staff  with  professional 
preparation  and  experience  in  the  field 
in  a  partnership  with  the  Office  of 
Disease  Prevention  and  Health 
Promotion  in  support  of  their  mutual 
mission  to  enhance  preventive  medicine. 
The  College  proposes  to  work  with  the 
O^ice  on  four  principal  areas: 
Organization  and  support  for  the  U.S. 
Preventive  Services  Coordinating 
Committee:  provision  of  professional 
information  and  education;  initiation  of 
research  reviews  and  analyses  in 
support  of  the  implementation  of  clinical 
preventive  services;  and  technical 
services  to  persons  engaged  in  clinical 
preventive  services  to  expand  and 
improve  the  influence  of  preventive 
medicine  and  health  promotion  policies 
and  programs.  The  Office  will 
participate  in  the  activities  of  the  U.S. 
Preventive  Services  Coordinating 
Committee  (with  the  Assistant  Secretary 
serving  as  its  chair);  make  available  to 
the  College  the  background  information 
used  to  develop  the  guide  to  clinical 
preventive  services  for  use  in  the 
professional  information  effort; 
coordinate  with  the  College  to  ensure 
appropriate  congruence  of  its  research 
reviews  and  analyses  with  research 
efforts  occurring  under  Federal 
sponsorship;  and  advise  the  College 
about  the  focus  and  extent  of  technical 
services  to  the  field  of  preventive 
medicine. 

Authority 

This  cooperative  agreement  is 
authorized  under  section  1701(a)(10)(B) 
of  the  Public  Health  Service  Act,  as 
amended.  The  Catalog  of  Domestic 
Assistance  Number  is  13.990. 


Background 

Since  1985,  the  Ofiice  of  Disease 
Prevention  and  Health  Promotion  has 
supported  the  development  of  age-  and 
sex-specific  recommendations  for 
delivery  of  clinical  preventive  services 
in  primary  care  settings.  This  effort  has 
been  carried  out  primarily  through  the 
work  of  the  U.S.  Preventive  Services 
Task  Force.  Its  work  was  concluded  in 
1988.  During  the  last  year  of  this  e^ort, 
the  American  College  of  Preventive 
Medicine  participated  in  the  effort 
through  a  cooperative  agreement  with 
the  Office  and  a  grant  from  the  Kellogg 
Foundation.  In  mid-1988,  the  next  phase 
of  this  long-term  effort  is  commencing, 
with  the  organization  of  a  U.S. 
Preventive  Services  Coordinating 
Committee,  composed  of  representatives 
of  national  professional  organizations 
whose  missions  relate  to  the  provision 
of  clinical  preventive  services  in 
primary  care  settings.  The  American 
College  of  Preventive  Medicine  has 
proposed  to  work  with  the  Office  in 
support  of  this  next  phase. 

The  American  College  of  Preventive 
Medicine  was  founded  in  1954  to  be  a 
scientific  society  of  physicians  engaged 
in  the  practice,  teaching,  and  research  of 
preventive  medicine.  It  is  composed  of 
2,400  physicians,  primarily  Board- 
certified  in  one  or  more  of  the  four 
preventive  medicine  disciplines:  public 
health,  occupational  medicine,  general 
preventive  medicine,  or  aerospace 
medicine.  Many  members  hold  board 
certifications  in  other  primary  care 
specialties  as  well.  Because  the  College 
has  served  already  as  the  executive 
secretariat  for  the  final  work  of  the  last 
phase  of  this  effort  to  improve  clinical 
preventive  services  and  becasue  the 
College  is  the  principal  professional 
organization  for  the  field  of  preventive 
medicine,  it  is  appropriate  that  it 
continue  in  this  key  role. 

Availability  of  Funds 

Approximately  $175,000  will  be 
available  in  Fiscal  Year  1988  to  fund  this 
cooperative  agreement.  It  is  expected 
that  the  cooperative  agreement  will 
begin  on  or  about  July  1, 1988,  and 
depending  upon  the  availability  of 
funds,  will  be  funded  in  12-month  budget 
periods  within  a  24-month  project 
period.  A  continuation  award  will  be 
made  on  the  basis  of  satisfactory 
progress  in  meeting  project  objectives 
and  on  the  availability  of  funds.  The 


funding  level  may  change  in  the  second 
year. 

Executive  Order  12372 

This  cooperative  agreement  is  not 
covered  under  the  requirements  of 
Executive  Order  12372. 

Information 

Information  may  be  obtained  from 
James  A.  Harrell,  Deputy  Director, 
Office  of  Disease  Prevention  and  Health 
Promotion,  Public  Health  Service, 
Department  of  Health  and  Human 
Services,  Washington,  DC  20201. 
telephone  (202)  245-7611. 

Dated:  June  20. 19BB. 
JM.  McGinni*. 

Deputy  Assistant  Secretary  for  Health. 
Director.  Office  of  Disease  Prevention  and 
Health  Promotion. 

[PR  Doc.  88-15153  Filed  7-5-88;  8:45  am] 
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National  Commission  on  Orphan 
Diseases;  Put>lic  Meeting 

agency:  Office  of  the  Assistant 

Secretary  for  Health,  HHS. 

AcnOM:  Notice. 

SUMMARY:  The  Department  of  Health 
and  Human  Services  (DHHS)  and  the 
Office  of  the  Assistant  Secretary  for 
Health  are  announcing  a  meeting  of  the 
National  Commission  on  Orphan 
Diseases  scheduled  on  July  21  and  22, 
1988. 

DATE:  Date,  time  and  place:  Open  Public 
Meeting,  July  21. 1988  9:00  a.m.-4:00  p.m. 
and  July  22, 1988,  8:30  a.m.-5:00  p.m.; 
Open  Public  Session,  July  21. 1988, 4KK) 
p.m.-5:00  p.m.:  Wilson  Hall  3rd  floor, 
BIdg  1.  Center  Drive.  NIH  Campus, 
Bethesda,  MD  20892.  The  entire  meeting 
is  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  in  the 
Open  Public  Session  should  be  sent  to: 
Mary  C.  Custer,  Ph.D..  Executive 
Secretary,  National  Commission  on 
Orphan  Diseases,  Office  of  the  Assistant 
Secretary  for  Health,  5600  Fishers  Lane. 
Room  18-38.  Rockville.  MD  20857.  301- 
443-6156. 

Agenda:  Open  Public  Session 

Interested  persons  may  present  data, 
information  or  views  orally  or  in  writing, 
on  issues  pending  before  the 
Commission  or  on  any  of  the  duties  and 
responsibilities  of  the  Commission  on 
July  21  from  4  p.m.  to  5  p.m.  Those 
desiring  to  make  oral  presentations 


should  notify  the  contact  person  before 
July  14, 1988  and  submit  a  brief 
statement  of  the  information  they  wish 
to  present  to  the  Commission.  The 
request  should  include  the  names  and 
addresses  of  proposed  participants  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments.  Any 
person  attending  the  open  public  session 
who  does  not  request  prior  approval  to 
speak  may  make  an  oral  presentation  at 
the  conclusion  of  the  session,  if  time 
permits,  at  the  chairperson's  discretion. 

Agenda:  Open  Commission  Meeting 

The  Commission  will  review  the  draft 
summary  of  the  four  public  hearings 
held  by  the  Commission  between  July, 
1987  and  February,  1988.  The 
Commission  will  discuss  the  reports  on 
product  and  professional  liability  issues 
and  the  peer  review  process.  Results  of 
the  surveys  of  rare  disease  research 
activities  of  Federal  agencies, 
foiundations  and  voluntary 
organizations  will  also  be  discussed.  In 
addition,  the  Commission  will  review 
preliminary  results  of  the  telephone 
surveys  of  physicians,  biomedical 
researchers,  and  patients  with  rare 
diseases. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  meeting  will  be  conducted 
in  accordance  with  the  agenda 
published  in  this  Federal  Register  notice. 
Any  changes  in  the  agenda  will  be 
announced  at  the  beginning  of  the 
meeting. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  the  open 
meeting  may  ascertain  from  the  contact 
person  the  approximate  time  of 
discussion. 

A  list  of  Commission  members  and 
the  charter  of  the  Commission  will  be 
available  at  the  meeting.  Interested 
persons  who  are  unable  to  attend  the 
meeting  may  request  this  information 
from  the  contact  person.  In  addition, 
summary  minutes  of  the  meeting  will  be 
available  upon  request  from  the  contact 
person. 

This  notice  is  issued  under  10(a)(1) 
and  (2)  of  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463  (5  U.S.C. 
Appendix  I). 

Dated:  June  27. 1988. 
Robert  E.  Windom. 

Assistant  Secretary  for  Health. 

(FR  Doc.  88-15104  Filed  7-5-88:  8:45  am) 
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DEPARTMENT  OF  HOUSWQ  AND 
URBAN  DEVELOPMENT 

Office  of  EnviroiuiMnt  and  Energy 

[DoclMtNe.MS-148} 

inienoea  cnvvonnMnw  niipeci 
Stetcment;  tne  StoneBcMQe  Rencn 
Protect.  McKlnney,  TX 

The  Department  of  Housing  and 
Urban  Development,  Forth  Worth, 
Texas  Regional  Office,  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  The  Stonebridge 
Ranch  Project  located  in  McKinney, 
Texas  as  described  in  the  appendix  to 
this  Notice.  This  Notice  is  required  by 
the  Council  on  Environntental  Quality 
under  its  rules  (40  CFR  Part  1500). 

Interested  individuals,  government 
agencies,  and  private  oiganizations  are 
invited  to  submit  information  and 
comments  concerning  the  project  to  the 
specific  person  or  address  indicated  in 
the  appropriate  part  of  the  appendix. 

Particularly  solicited  is  information  on 
reports  or  other  environmental  studies 
planned  or  completed  in  the  project 
area,  major  issues  and  data  with  the  EIS 
should  consider,  and  recommended 
mitigating  measures  and  alternatives 
associated  with  the  proposed  project 
Federal  agencies  having  jurisdiction  by 
law,  special  expertise  or  other  special 
interests  should  report  their  interests 
and  indicate  their  readiness  to  aid  the 
EIS  effort  as  a  "cooperating  agency." 

This  Notice  shall  be  effective  for  one 
year.  If  one  year  after  the  publication  of 
the  Notice  in  the  Federal  Register  a 
Draft  EIS  has  not  been  filed  on  a  project, 
then  the  Notice  for  that  project  shall  be 
cancelled.  If  a  draft  EIS  is  expected 
more  than  one  year  after  the  publication 
of  the  Notice  in  the  Federal  Register, 
then  a  new  and  updated  Notice  of  Intent 
will  be  published. 

Issued  at  Wuhingtoo.  DC  d«tc  |un«  28, 
198& 
Richud  H.  BrouB, 

Director,  Office  of  Environment  and  Energy. 

Appendix — EIS  on  Stonebridge  Ranch 
Proiect.  City  of  McKfaiMy.  Texas 

The  Department  of  Housing  and 
Urban  Development,  Fort  Worth, 
Texas  Regional  Office,  intends  to 
prepare  an  Environmental  Impect 
Statement  (EIS)  on  the  subject  project  in 
the  City  of  McKinney,  Texas.  The 
Department  hereby  solicits  comments 
and  information  for  consideration  in  this 
EIS. 

Description 

The  Stonebridge  Ranch  Project  is 
located  approximately  seven  miles  west 
of  the  Central  Business  District  of 


McKinney.  Texas.  The  development  is 
south  of  U.S.  Hi^way  380.  North  of 
State  Highway  121.  East  of  County  Road 
71,  and  West  of  County  Road  150, 
McKinney.  Collin  County  Texas.  The 
total  development  consists  of  6.230  acres 
of  land.  When  fully  developed,  in  about 
twenty  years,  approximately  2,500  acres 
will  be  devoted  to  single  family  housing. 
399  acres  to  multi-family  housing.  168 
acres  to  retail  and  commercial  uses.  451 
acres  to  office  use.  1.308  acres  to  light 
manufacturing.  160  acres  to  school  sites, 
and  852  acres  to  parks,  open  space  and 
golf  courses.  It  is  estimated  that  ultimate 
development  will  provide  27,539 
dwelling  units.  The  Gilbralter  Savings 
Association  c/o  Republic  Property 
Group,  Dallas.  Texas  has  filed  an 
application  for  mortgage  insurance  with 
the  Dallas  HUD  Office. 

Need:  The  total  project  exceeds 
HUD'S  2500  unit  EIS  threshold  (24  CFR 
50.42(b)(3)).  The  application  is  on  file 
requesting  Mortgage  Insurance  under 
Title  II.  section  203(b)  of  the  Housing 
and  Community  Development  Act  of 
1974  (Pub.  L  83-383). 

Alternatives:  At  this  point  HUD 
perceives  the  relevant  alternatives  as: 
(1)  Acceptance  of  the  project  as 
submitted  for  mortgage  insurance;  (2) 
acceptance  of  the  project  with 
modification  and  mitigation  measures: 
and  (3)  rejection  of  the  project  for 
mortgage  insurance. 

Scoping:  This  notice  is  part  of  the  EIS 
scoping  process  and,  as  such,  will  be 
used  by  HUD  to  determine 
environmental  issues,  define  the  study 
boundary,  identify  data  which  the  EIS 
should  address,  and  identify  cooperating 
agencies.  No  formal  scoping  meeting  is 
anticipated. 

Comments:  To  assist  in  the 
preperatkm  of  the  Environmental  Impect 
Statement.  Federal  State,  and  local 
agencies,  and  other  interested  persons 
and  organizations  are  invited  to 
participate  in  the  scoping  process  by 
submitting  comments  on  the  project  and 
its  potential  impacts.  All  comments 
received  within  30  days  of  this  invitation 
will  be  considered  in  the  Environmental 
Impact  Statement.  Please  submit  all 
comments  to:  1. 1.  Ramsbottom.  Regional 
Environmental  Office.  U.S.  Department 
of  Housing  and  Urban  Development, 
P.O.  Box  2905.  Forth  Worth.  Texas 
78113.  The  commercial  telephone 
number  of  this  office  is  817-885-5482. 
The  FT5  number  is  728-5482.  These  are 
not  toll  free  numbers. 
[PR  Doc.  88-15149  Piled  7-5-88;  8:45  am) 
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Office  of  the  Regional  AdmMatralor 

(Docket  No.  D  88  888! 

New  Yerh  Reglonai  Officr,  Deatgnation 

AOENCV:  Department  of  Housing  & 
Urban  Development. 

action:  Designation  of  order  of 
succession.  ^^^ 

aUMMARV:  The  Acting  Regional 
Administrator  is  designating  officials 
who  may  serve  as  Acting  Regional 
Administrator/Regional  Housing 
Commissioner  during  the  absence, 
disability,  or  vacancy  in  the  position  of 
Regional  Administrator/Regional 
Housing  Commissioner. 

CfFEcnvc  OATC  This  designation  is 
effective  June  20. 1988. 

FOR  nNITHCR  INFOMHATraN  CONTACT: 

Adele  S.  Germain,  Director, 
Administrative  and  Management 
Services  Division,  Office  of 
Administration,  New  York  Regional 
Office,  Department  of  Housing  and 
Urban  Development.  26  Federal  Plaza. 
New  York.  NY  10278,  telephone  (212) 
264-2761.  (This  is  not  a  toll-free 
number.) 

Designation 

Each  of  the  officials  appointed  to  or 
designated  as  Acting  in  the  following 
positions  is  designated  to  serve  as 
Acting  Regional  Administrator/Regional 
Housing  Commissioner  during  the 
absence,  disability,  or  vacancy  in  the 
position  of  the  Regional  Administrator/ 
Regional  Housing  Commissioner,  with 
all  the  powers,  functions,  and  duties 
redelegated  or  assigned  to  the  Regional 
Administrator/Regional  Housing 
Commissioner  Provided,  that  no  official 
is  authorized  to  serve  as  Acting 
Regional  Administrator/Regional 
Housing  Commissioner  unless  all 
preceding  listed  officials  in  this 
designation  are  unavailable  to  act  by 
reason  of  absence,  disability,  or  vacancy 
in  the  position: 

1.  Deputy  Regional  Administrator 

2.  Director.  Office  of  Fair  Housing  and 
Equal  Opportunity 

3.  Director.  Office  of  Community 
Planning  and  Development 

4.  Director.  Office  of  Housing 

5.  Executive  Assistant  to  the  Regional 
Administrator 

6.  Director.  Office  of  Public  Housing 

7.  Director.  Office  of  Administration 

8.  Regional  Counsel 

9.  Director.  Office  of  Operational 
Support. 

This  designation  supersedes  the 
designation  effective  )uly  31. 1987. 
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Authority:  Delegation  of  Authority.  27  FR 
4319  (1962):  section  7(d).  Department  of 
tiousing  and  Urban  Development  Act.  42 
U.S.C.  3535(d):  and  Interim  Order  II.  31  FR  815 
(1966). 

Dated:  June  20. 1988. 
Geraldine  McGann. 

Acting  Regional  Administrator,  Regional 
Housing  Commissioner,  Region  II. 
(FR  Doc.  88-15150  Filed  7-5-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington.  DC  20503,  telephone  (202) 
343-7340. 

Titles:  Subchapter  H — Land  and 
Water — Colorado  River  Irrigation 
Project.  Arizona.  25  CFR  Part  175; 
Flathead  Indian  Irrigation  and  Power 
Project,  Montana,  25  CFR  176;  San 
Carios  Indian  Irrigation  Project.  Arizona. 
25  CFR  177. 

Abstract:  These  irrigation  and  power 
projects  provide  electric  power  service. 
Projects  need  names  and  addesses  of 
the  electric  power  consumers,  namely, 
households,  commercial  and  industrial 
businesses,  farming  enterprise,  and 
municipalities  in  order  to  identify  and 
assess  the  particular  customer  the 
monthly  charges  for  receiving  electric 
power. 

Bureau  form  number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals,  households,  businesses, 
farms,  and  municipalities  buying  electric 
power  from  Indian  irrigation  projects. 

Annual  Responses:  4.945.0. 

Burden  Hours:  2,508.0. 


Bureau  clearance  office:  Cathie 
Martin.  (202)  343-3577. 
Donald  F.  Asbra, 

Acting  Deputy  to  the  Assistant  Secretary, 
Indian  Affairs  (Operations). 
(FR  Doc.  88-15084  Filed  7-5-88: 8:45  am] 

MLUNO  COOE  4310-«MI 

Bureau  of  Land  Management 

(AK-4213-15:  AA-61369] 

Alaska  Native  Claims  Selection;  Cook 
Inlet  RegkMi,  Inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(e)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  16. 
1971.  43  U.S.C.  1601. 1613(e).  will  be 
issued  to  Cook  Inlet  Region.  Inc.  for 
approximately  44  acres.  The  lands 
involved  are  in  the  vicinity  of 
Anchorage.  Alaska,  within  T.  12  N.,  R.  4 
W..  Seward  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the 
ANCHORAGE  DAILY  NEWS.  Copies  of 
the  decision  may  be  obtained  by 
contacting  the  Alaska  State  Office  of  the 
Bureau  of  Land  Management.  701  C 
Street.  Box  13.  Anchorage.  Alaska  99513 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  August  5. 1988.  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

RamonaChimi, 

Chief,  Branch  of  Cook  Inlet  andAhtna 
Adjudication. 

(FR  Doc.  88-15085  Filed  7-S-S8;  8:45  am] 
HUMO  COOE  4Sie-JA-M 

IAZ-O20-0e-4321-01:  A  23376] 

Realty  Action;  Exchange  of  Public 
Lands;  Apactie  County,  AZ 

Public  lands  managed  by  the  Phoenix 
District  have  been  determined  to  be 
suitable  for  disposal  by  exchange  with 
the  state  of  Arizona  as  authorized  by 


section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 43  U.S.C. 
1716. 

Public  land  within  the  following 
townships  and  sections  will  be 
exchanged  for  state  land  on  an  equal 
value  basis  as  determined  by  appraisals. 

Gila  and  Salt  River  Meridian.  Arizona 

Apache  County 

T.  12  N..  R.  24  E.. 

Sees.  24. 28. 
T.  13  N..  R.  24  E.. 

Sec.  28. 
T.  19  N..  R.  24  £.. 

Sees.  24.  26. 
T.  11  N.,  R.  25  E.. 

Sec.  12. 
T.  13  N.,  R.  25  E., 

Sees.  4. 8. 1& 
T.  15  N..  R.  25  E.. 

T.  18  N..  R.  25  E. 

Sec.  6. 
T.  19  N..  R.  25  E.. 

Sees.  2. 5. 6. 7,  a  9.  la  11. 15. 16. 17,  la  19. 
20.  21.  29. 
T.11N.,R.28E.. 

Sees.  4.  a  la  12. 14.  la  20.  22.  24,  25. 
T.  14  N..  R.  26  E.. 

Sees,  a  12, 22. 24. 
T.  15  N.,  R.  26  E-. 

Sees.  4.  a  a  la  12. 14.  ia  20. 24.  aa 

T.  16  N..  R.  26  E.. 

Sees.  4.  a  10. 12, 14.  ia  20.  22.  24.  2a  2a  30. 
34. 
T.  11  N..  R.  27  E.. 

Sees.  4.  24,  2a  27.  29.  3a  33.  34.  35. 
T.  12  N..  R.  27  E.. 

See.  28. 
T.  14  N..  R.  27  E.. 

Sees.  4.  a  a  10,  ia  20. 22. 34. 

T.  15  N    R.  27  E.. 

secs.V  a  a  16. 12. 14,  la  20. 22, 24. 2a  2a 

30.34. 
T.  16  N.,  R.  27  E, 

See.  20. 
T.  17  N.,  R.  27  E.. 

See.  a 
T.  18  N.,  R.  27  E.. 

Sees.  22.  24,  Za  2a 
T.  11  N..R.  28  E.. 

Sees,  la  19. 20. 2a 
T.  12  N.,  R.  28  E., 

Sees.  10, 12, 14,  3a  . 

T.  13  N.,  R.  28  E., 

Sees,  la  12. 14. 24. 
T.  14  N..  R.  28  E. 

Sec.  4. 
T.15N..R.28E. 

Sees.  4.  a  a  10. 12. 14.  la  20.  22.  24.  2a  30. 
T.  16  N..  R.  28  E, 

Sees.  4,  a  a  10. 14.  la  20, 22. 24. 2a  2a  3a 

34. 
T.  17  N.,  R.  28  E. 

Sees.  4.  a  a  la  12. 14.  la  20. 22, 24. 28. 2a 

30,34. 
T.  10  N.,  R.  29  E, 

Sec.  la 
T.  12  N.,  R.  29  E, 

Sees.  12.  la  20,  21,  27,  2a  32. 
T.  13  N..  R.  29  E. 

See.  2a 
T.  14.  N..  R  29  E. 
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Sees.  4.  &  ia  IZ  20.  24.  28.  30. 
T.15N..  R.  29R. 

Sees.  12. 14.  26. 
T.  16  N..  R.  29  R, 

Sees.  2a  34. 
T.  12  N..  R.  30  E. 

Sees.  1.  3. 4. 5.  8. 9.  la  11. 12. 13. 14. 17. 18. 
21,  23.  26.  28.  29.  34.  35. 
T.13N..R.30R, 

Sees.  6.  8. 10. 12. 14, 18.  2a  22. 24,  28,  30,  34. 
T.  12  N..  R.  31  E., 

Sees.  3. 10, 15.  21.  22.  2?  28.  33.  34. 
T.  13  N..  R.  31  E, 

Sees.  4,  6,  8, 10. 19,  21,  27,  28,  2a  3a  33.  34. 
T.  14  N.,  R.  11  E., 

Sees.  ia  20,  22,  2a  30,  34. 
T.  15  N.,  R.  31  £.. 

See.  18. 

Comprising  117,430.27  acres  in  Apache 
County. 

Some  of  the  lands  involve  base 
floodplains.  Excluding  lands  within  the 
base  floodplain  from  the  exchange  is  not 
a  practicable  alternative.  The  exchange 
lands  will  be  subject  to  Apache 
County's  floodplain  management 
ordinance. 

The  state  lands  to  be  acquired  are 
within  the  following  townships  and 
sections  in  Navajo,  Mohave  and 
Coconino  Counties,  Arizona. 

Gila  and  Sail  Rivwr  Maridiaa,  Aiiaaaa 

Navajo  County 

T.  18  N.,  R.  19  £,. 
Sees.  20, 28. 
Comprising  1,280  acres  in  Navajo  County. 

Coconino  County 

T.  36  N.,  R.  4  E., 

Sees.  2, 16. 
T.  37  N.,  R.  4  E., 

Sees.  2.  la  32,  38. 
T.  37  N.,  R.  5  E..  t 

Sees,  la  32. 
T.  38  N.,  R.  3  E., 

Sec.  2. 
T.  38  N..  R.  4  E., 

Sees.  ia  32,  36. 
T.  38  N.,  R.  5  E., 

Sees.  31,  32,  36. 
T.  38  N..  R.  6  E.. 

See.  16. 
T.  39  N.,  R.  5  E., 

Sees,  la  17, 18. 
T.  40  N.,  R.  1  E.. 

Sec.  16. 
T.  40  N.,  RJUg.. 

Sec.  38. 
T.  40  N..  R.  5  E.. 

Sees.  1,  2. 11, 12,  25.  3a 
T.  40  N.,  R.  6  E.. 

Sees.  2.  29,  30,  31,  32. 
T.  41  N.,  R.  1  E.. 

Seca.  2,  la  32. 
T.  41  N.,  R.  2  E.. 

Sees.  2, 16, 32. 3a 
T.  41  N.,  R.  3  E., 

Sees.  2.  la  32.  3a 
T.  41  N..  R.  4  E., 

Sees.  2.  32.  36. 
T.  41  N.,  R.  5  E., 

Sees.  32,  35,  36 
T.  42  N..  R.  1  E.. 


See.  36. 
T.  42  N.,  R.  2  E., 

Sees.  32,  36. 
T.  42  N..  R.  3  E, 

Sec.  3a 
T.  42  N..  R.  6  E.. 

Sec.  36. 
T.  39  N.,  R.  1  W.. 

Sees.  24.  32. 
T.  40  N..  R.  1  W.. 

Sees,  la  32. 
T.  40  N.,  R.  2  W., 

Sees.  32, 36. 
T.  41  N..  R.  1  W.. 

Sees.  2. 16.  36. 

Comprising  34,953.84  acres  in 
Coconino  County. 

Mohave  County 

T.  32  N..  R.  12  W., 

See.  2. 
T.  33  N.,  R.  11  W., 

Sec.  16. 
T.  33  N.,  R.  12  W., 

Sec.  3a 
T.  33  N..  R.  14  W.. 

Sec.  36. 
T.  33  N..  R.  15  W.. 

See.  2. 
T.  34  N.,  R.  7  W.. 

Sees,  ia  32. 
T.  34  N.,  R.  8  W.. 

Sec.  16. 
T.  34  N..  R.  9  W.. 

Sec.  32. 
T.  34  N..  R- 10  W.. 

Sees.  2. 16,  32. 3a 
T.  34  N.,  R.  11  W.. 

See.  32. 
T.  34  N..  R.  12  W.. 

Sees.  2.  la  3a 
T.  34  N..  R.  13  W., 

Sees.  2. 16. 
T.  34  N.,  R.  14  W.. 

T.34N,R.15W, 

T.  35  N..  R.  5  W.. 

Sec.  2. 
T.35N.,R.6W.. 

Sec.  2. 
T.  35  N..  R.  7  W.. 

Sec.  2. 
T.  35  N.,  R.  8  W., 

Sees.  2.  32. 
T.  35  N.,  R.  9  W.. 

Sees.  2.  la  la  19. 20. 32.  sa 

T.  35  N.,  R.  10  W., 

Sees.  5,  la  29,  30.  32.  34,  3a 
T.  35  N.,  R.  11  W.. 

Sees.  2. 32, 3a 
T.  35  N.,  R.  13  W.. 

Secs.ia3a 
T.  35  N.,  R.  15  W.. 

Sec.  la 
T.  36  N.,  R.  4  W.. 

Sec.  2. 
T.  36  N.,  R.  6  W.. 

Sees.  2.  la  32. 3a. 
T.  36  N.,  R.  7  W.. 

Sees.  16,  32. 
T.  38  N,  R.  8  W.. 

Sees.  2. 18. 32. 3& 
T.  36  N..  R.  9  W.. 

Sees,  la  32.  3a 
T.  36  N..  R.  10  W.. 


Sees.  2. 5.  a  a  a  M).  la  17. 2a  2a  31. 32.  sa 

T.  36  N..  R.  11  W.. 
Sees.  2, 15.  la  22. 27. 2a  31.  32. 3a 

T.  36  N..  R.  12  W., 

Sees.  2,  la  32,  3a 
T.  36  N.,  R.  13  W., 

Sees.  32.  36. 
T.36N,R.16W, 

Sees.  4,  a  a  la  32. 3a 

T.  37  N.,  R.  4  W.. 

Sec.  la 
T.  37  N..  R.  5  W.. 

Sec.  32. 
T.  37  N.,  R.  7  W.. 

Sees.  2.  3a 
T.  37  N..  R.  8  W., 

Sees.  2, 16.  32.  38. 
T.  37  N.,  R.  9  W., 

Sees.  2, 10,  la  32,  36. 
T.  37  N.,  R.  10  W., 

Seca.  2.  la  la  la  21.  22,  32. 
T.  37  N..  R.  11  W, 

Sees.  16,  32,  36. 
T.  37  N.,  R.  12  W., 

Sees.  2. 3a 
T.  37  N..  R.  13  W, 

Sees,  la  32.  3«. 
T.  37  N..  R.  14  W., 

Sees.  2,  la  32. 
T.  38  N.,  R.  5  W., 

Sees.  2. 15,  la  21, 22,  32,  3a 
T.  38N..R.6W.. 

Seca.  2. 4.  a  a  11. 12. 16.  32. 3a 
T.  38  N..  R.  7  W, 

Sec.  36. 
T.  38  N.,  R.  8  W., 

Sees.  2,  la  32, 3a 
T.38N.,R.9W.. 

Sees,  ia  32. 3a 
T.  38  N..  R.  10  W.. 

Sees.  2.  la 
T.  38  N.,  R.  12  W., 

Sees.  2. 10, 36. 
T.  39  N.,  R.  4  W.. 

Sees.  2. 13, 14,  la 
T.39N.,R.5W, 

Sees.  32.3a 
T.  39  N..  R.  6  W.. 

Sees.  14. 2a  31.  32. 3a 
T.  39  N.,  R.  8  W.. 

Sees.  2.  la  32,  3a 
T.  39  N..  R.  9  W., 

Sees.  2,  ia  32.  3a 
T.  36  N..  R.  12  W.. 

T.  39  N,  R.  13  W, 

T.40N.,R.3W.. 

Sec.  32. 
T.  40  N.,  R.  7  W.. 

Secia 
T.40N..R.9W., 

Sees,  ia  32. 3a 

T.  40  N..  R.  10  W.. 

Sees,  la  32. 
T.  40  N..  R.  11  W.. 

Sec.  la 
T.40N.,R.12W, 

Sec.  la 
T.  40  N.,  R.  15  W.. 

Sec.  la 
T.  41  N.,  R.  7  W.. 

Sees,  a  16.  32. 
T.  41  N..  R.  8  W.. 

Sees,  la  3a 


T.  41  N.,  R.  9  W. 

Sees.  2. 12, 16, 17.  32,  36. 
T.  41  N.,  R.  13  W.. 

9CC8.  3Z«  3d* 

T.41N.,R.15W., 

T.42N.,R.7W, 

Sec  12. 
T.  42  N..  R.  8  W.. 

Sees.  31.  32. 
T.42N.,R.9W.. 

Sees.  32. 36. 
T.42N..R.16W.. 

Sec  36. 

Comprising  108,755.10  acres  in  Mohave 
County. 

Coconino  and  Mohave  Counties 

T.  38  N.,  R.  3  W.. 
Sees.  16.  32. 

Comprising  1,279.41  acres  in  Coconino  and 
Mohave  Counties. 

The  public  land  will  be  conveyed 
under  the  following  terms  and 
conditions. 

1.  Subject  to  tights  of  record  as 
follows: 

Roads:  A  18951  through  A 189S6,  A 18557 
Transmission  lines:  A 10117,  A 16639, 

AR  017703.  A  6016 
Telephone  lines:  A 10023.  A  6612,  A 

17432 
Reservoirs:  PHX  010306.  PHX  066591. 

PHX  022311.  PHX  012973 
Railroads:  PHX  086768,  A  9543 
Communication  site:  AR  033064 
Oil  and  gas  leases:  A  22136.  A  23078 

2.  Reservatiais  to  the  United  States 
for  the  following: 
Communications  site:  A  3544 
Roads:  Ar  030466.  PHX  080603 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  pubHcation  of  this 
Notice  will  segregate  tfie  affected  public 
lands  from  appropriation  under  the 
public  land  laws  and  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
Geothermal  Steam  Act 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation:  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first  This  Notice 
terminates  Notices  of  Realty  Action  A 
20346-D  and  A  20346-R  affecting  the 
previously  described  public  lands. 

Detailed  information  concerning  this 
exchange  can  be  obtained  from  the 
Phoenix  District  OfHce.  For  a  period  of 
forty-Hve  (45)  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager. 
Phoenix  District  Office.  2015  West  Deer 
Valley  Road,  Phoenix.  Arizona  85027. 
Any  adverse  comments  will  be 


evaluated  by  the  State  Director  who 
may  sustain,  vacate  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  flnal 
determination  of  the  Department  of  the 
Interior. 
Henri  R.  Bisaoo. 
District  Manager. 
Date:  ]une  28. 198a 

[FR  Doc  88-15107  Filed  7-<5-8a  a4S  am] 

BNXING  CODE  4310-32-«l 


[ID-943-06-4220-11: 1-262431 

Partial  Termination  of  Recreatfon  and 
PuUc  Purpose  Classiflcafion;  Idaho 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Classification  termination. 

SUNWURV:  fliis  order  partially 
terminates  a  Bureau  of  Land 
Management  classification  affecting  .99 
acre  of  public  land  near  Wallace,  Idaho. 
After  termination  of  the  dassification. 
the  underlying  lands  will  immediately 
become  available  for  disposal  through  a 
pending  public  sale  action. 

EFFEcnvE  date:  July  6, 1988. 

FOR  HIRTHeR  IMromiATlOW  CONTACT: 

Nancy  Bloyer.  BUA,  Idaho  State  Office, 
3380  Americana  Terrace,  Boise,  Idaho 
83706,  206-334-1471. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926,  as  amended:  43  U.S.C.  869; 
869-4:  it  is  ordered  as  follows: 

1.  Pursuant  to  regulations  in  43  CFR 
2091.7-l(b)(l)  and  the  authority 
delegated  to  me  by  BLM  Manual  Section 
1203  (48  FR  85),  the  classification 
decision  of  April  26, 1984,  which 
classified  9.87  acres  of  public  land  as 
suitable  for  recreation  and  public 
purposes  under  the  Act  of  June  14, 1926, 
as  amended;  43  U.S.C.  869;  889-4,  under 
serial  number  1-20243.  is  hereby  revoked 
insofar  as  it  ejects  the  following- 
described  lands,  for  which  approval  of 
survey  is  pending: 

Boise  Meridian,  Idaho 

T.  48  N.,  R.  4  E. 

Sec.  26,  lot  21. 

The  area  described  contains  39  acre  in 
Shoshone  County. 

2.  Upon  termination  of  the 
classification,  the  underlying  lands  will 
immediately  become  available  for 
disposal  through  a  pending  public  sale 
action  under  section  203  of  the  Federal 


Land  Policy  and  Management  Act  of 

1976. 

Pieter ).  Van  Zaoden, 

Associate  State  Director. 

Dated:  June  23, 1988. 
|FR  Doc.  88-15082  Filed  7-5-8ft  8:45  am] 

BtUlNO  CODE  4910-OG-M 


Fiah  and  WOdlHe  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.): 

PRT-728605 

Applicant-  Cleveland  Melropari(s  Zoo, 
Cleveland.  OH. 

The  applicant  requests  a  permit  to 
import  one  pair  of  clouded  leopards 
[Neofelis  nebuJosa],  captive  born  at 
Zhongshan  Park,  Wuhan,  People's 
Republic  of  China.  The  leopards  will  be 
imported  from  the  Wuhan  Zoo  for 
purposes  of  captive  propagation  and 
display. 
PRT-728453 

Applicant  San  Diego  Wild  Animal  Park,  San 
Diego.  CA. 

The  applicant  requests  a  permit  to 
import  one  wiid-caught  female  mountain 
tapir  [Tapirvs pinchague]  from  the 
Zoological  de  Cali.  Colombia,  to  help 
further  captive  propagation  efforts  and 
reduce  the  impact  of  inbreeding. 

PRT-72a604 

Applicant  Cleveland  Metropatks  Zoo. 
Cleveland.  OH. 

The  applicant  requests  a  permit  to 
import  one  male  and  two  female  captive 
bom  Francois'  langurs  {Presbytis 
francoisi)  from  the  Wuhan  Zoo.  People's 
Republic  of  China,  for  purposes  of 
captive  propagation  and  display. 
PRT-728e94 
Applicant  James  W.  Spencer,  Atlanta.  GA. 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  one  male  bontebc^  [Damaliscus 
dorcas  doixxis],  culled  from  the  captive- 
herd  maintained  by  Mr.  P.  Cawood. 
Gannahoek.  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 

PRT-728452 

Applicant  San  Diego  Zoologiciil  Society.  San 
Diego.  CA. 

The  applicant  requests  a  permit  to 
import  six  captive-hatched  golden- 
shouldered  (-hooded)  par&keets 
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[Psephotua  chrysopterygius)  from  the 
Royal  Melbome  Zoological  Gardens. 
Victoria,  Australia,  for  the  purpose  of 
propagation,  education  and  exhibit. 

Documents  and  other  information 
submitted  with  these  appUcations  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403. 1375  K.  Street  NW.. 
Washington,  DC  20005.  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority,  P.O.  Box  27329.  Washington. 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Date:  June  27, 19B8. 
S.M.  Lawrancs, 

Acting  Chief.  Branch  of  Permits.  U.S.  Office  of 
Management  Authority. 
(FR  Doc  88-15100  Filed  7-6-88:  8:45  ami 

WLUMO  COM  4310-SS-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Amoco  Production  Ca 

agency:  Minerals  Management  Service, 

Interior. 

ACnON:  Notice  of  the  receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Amoco  Production  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  5444  and  5446,  Blocks  352 
and  359,  respectively,  Vermilion  Area, 
offshore  Louisiana.  I'roposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Intracoastal  City, 
Louisiana. 

DATC:  The  subject  DOCD  was  deemed 
submitted  on  June  22, 1968.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADonessct:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Parli  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  6  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 


accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 
roR  RNrrNfR  iMromiATiow  contact 
Mr.  Lars  T.  Herbst.  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit: 
Telephone  (504)  738-2533. 
SUPKCMCNTAIIY  NHFORMATION:  The 

purpose  of  this  notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFIl.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  malces  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Dale:  )une  23, 1988. 
).  Regan  PMicy. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 
(FR  Doc.  88-15063  Filed  7-5-88:  8:45  am] 

WtUNQ  COOC  43M-IM-M 


INTERNATIONAL  TRADE 
COMMISStON 

(Investigation  No.  337-TA-1t3  AncMary 
I'lUCMcnngj 

Certain  IndometlMcki;  Issuance  of  an 
Order  Adopting  Recommended 
Determination  Finding  No  Abuse  of 
Commission  Process  and  of  Issuance 
of  an  Opinion  Discussing  ANegatlona 
of  Abuse  of  Process  and 
Commission's  Vsrificatlon 
Rsqulrement 

agency:  U.S.  International  Trade 
Commission. 


ACTtON:  (1)  Issuance  of  an  order 
adopting  the  recommended 
determination  (RO)  of  the  administrative 
law  judge  in  the  investigation,  finding  no 
abuse  of  Commission  process,  insofar  as 
the  RD  is  not  inconsistent  with  a 
concurrently  issued  Commission 
opinion,  and  denying  respondent 
Lederle  Laboratories'  request  for  oral 
argument:  and  (2)  issuance  of  an  opinion 
discussing  allegations  of  abuse  of 
process  by  complainant  in  the  above- 
captioned  investigation,  as  well  as  the 
obligations  of  parties  who  verify 
submissions  pursuant  to  19  CFR 
210.20(a)(1)  and  210.21(b). 

SMNMAIIY:  The  Commission  has 
reviewed  a  recommended  determination 
(RD)  in  which  the  presiding 
administrative  law  judge  (AL)) 
determined  that  complainant  Merck  & 
Co.,  Inc.  (Merck)  had  not  abused 
Commission  process  by  filing  an 
arguably  misleading  complaint  or 
through  its  discovery  and  settlement 
conduct.  The  Commission  has  issued  an 
opinion  discussing  the  allegations 
against  Merck  and  the  meaning  of  tiie 
Commission's  verification  requirements. 
The  Conunission  has  adopted  the  RD 
insofar  as  it  is  consistent  with  the 
Conunission's  opinion. 

POR  niRTHCR  INFORMATION  CONTACT 

Laurie  B.  Horvitz,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  tel.  202-252-1107. 

supniMCNTARY  information: 

Investigation  No.  337-TA-183  as 
instituted  on  February  14. 1984,  based  on 
a  complaint  filed  by  Merck  under 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  alleging  unfair  acts  in  the 
importation  and  sale  of  indomethacin 
manufactured  abroad  by  a  process 
which,  if  practiced  in  the  United  States, 
would  InMnge  claims  of  U.S.  Letters 
Patent  3.629.284  with  the  effect  or 
tendency  to  substantially  injure  an 
efficiently  and  economically  operated 
domestic  industry. 

On  October  3. 1964.  respondent 
Lederle  Laboratories  (Lederle)  filed  a 
motion  requesting  a  "Prima  Facie 
Determination  of  Abuse  of  Commission 
Process  by  Merck  and  for  Institution  of 
Ancillary  Proceedings  for  the 
Assessment  of  Lederle's  Fees  and  Costs 
Against  Merck."  Other  respondents 
joined  in  Lederle's  motion. 

On  December  3a  1986.  the 
Commission  issued  a  notice  certifying 
Lederle's  motion  alleging  abuse  of 
Commission  process,  together  with  the 
motions  of  other  respondents  who  had 
joined  Lederle's  motion,  and  the 
responses  thereto,  to  the  AL).  Following 
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an  evidentiary  heaiiog.  the  AL|  issued 
tlie  RD  that  is  the  subject  of  this  notice. 

Copies  of  the  Commission's  Order,  the 
opinions  issued  in  omnection  tlterewith. 
and  all  otiier  noncoii£kienlial  documents 
nied  in  connection  with  tiiis 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  sns  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission,  500  E  Street.  SW., 
Washington.  DC  20436.  telephone  202- 
252-lOOa 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  tiie 
Commission's  TDD  terminal  on  202-252- 
1810. 

J    By  order  of  the  Commission. 
Kmnwih  R.  Mason. 

Secretary. 

Issued:  June  30, 1988. 
(FR  Doc.  88-15136  Filed  7-5-88;  8:45  am] 

BHJJNa  COOC  703»-«Z-M 

(InvesUgstion  Na  337-TA-2C7] 

Certain  Minoxidil  Powder,  Salts  and 

omposnions  ror  use  m  nair 
Treatment;  Continued  Suspension  of 
investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Suspension  of  investigation. 

SUMMARY:  Notice  is  given  that  the 
Commission  has  determined  to  continue 
the  suspension  of  the  above-captioned 
investigation  until  30  days  after 
publication  of  this  notice  in  tiie  Federal 
Reglsler. 

FOR  FURTHER  INFORMATION  CONTACT 
Wayne  W.  Herrington.  Esq.,  OfRce  of 
the  General  Counsel.  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  telephone  202- 
252-1092. 

SUPFtEMENTARY  INFORMATION:  This 
action  is  taken  pursuant  to  section 
337(b)(1)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337(b)(1))  and  Commission  rule 
210.59  (19  CFR  210.59).  On  February  16. 
1988,  the  presiding  administrative  law 
judge  (AL))  issued  an  initial 
determination  (ID)  finding  a  violation  of 
section  337.  The  Commission 
investigation  attorney  (lA)  filed  a 
petition  for  review  which  included  a 
suggestion  to  suspend  the  investigation 
pending  final  action  by  the  FDA.  On 
April  4, 1988.  the  Commission 
determined  to  review  portions  of  the  ID. 
Written  submissions  were  filed  by 
Upjohn  and  the  LA.  No  public  comments 
were  received,  but  the  FDA  filed  a 
written  submission  on  May  13. 1988.  On 


May  13. 1988.  the  Commission 
determined  to  suspend  tiie  investigation 
for  30  days  from  publication  of  notice  of 
such  decision  in  the  Federal  Register. 

Copies  of  tiie  nonconfidential  version 
of  the  Commission  Order,  the  ID.  and  all 
other  nonconfidential  documents  Hied  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  sns  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20436, 
telephone  202^252-1000. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1610. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issned:  Iiine  27. 1988. 
(FR  Doc  88-15134  Filed  7-5-88;  8:45  am) 


[Investisation  No.  337-TA-2661 

Certain  Reclosable  Plastic  Bags  and 
Tut>ing;  tnstttution  of  Advisory  Opinion 
Proceeding 

agency:  U.S.  International  Trade 

Commission. 

ACnON:  Institution  of  advisory  opinion 

proceeding. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  international  Trade 
Commission  has  determined  to  institute 
and  advisory  opinion  proceeding 
relating  to  the  exclusive  order  issued  in 
April  1988  at  the  conclusion  of  the 
above-captioned  investigation.  Two 
requests  were  filed  with  the  Commission 
requesting  the  Commission  to  issue 
advisory  opinions  pursuant  to  19  CFR 
211.54(b)  regarding  whether  certain 
reclosable  plastic  bags  sought  to  t>e 
exported  to  the  United  States  are 
covered  by  the  exclusion  order  issued  at 
tiie  conclusion  of  the  above-captioned 
investigation:  (1)  On  March  4, 1988.  on 
behalf  of  Kingdom  Plastics 
Manufacturing  Co.  (KPM)  of  Taiwan, 
and  (2)  on  June  13, 1988,  on  behalf  of 
KCL  Corp.  of  Indiana  and  KCL 
Corporation  of  Canada  Ltd.  (KCL). 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Bardos,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-252-1102. 
SUFFLEMENTARY  INFORMATION:  This 
action  is  taken  under  the  authority  of 
sections  335  and  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1335  and  1337)  and  19 
U.S.C.  1337a,  and  Commission  rules 


201.4(b)  and  21154(b)  (19  U.S.C.  201.4(b) 
and  211.S4(b)). 

On  November  30. 1987.  the 
Commission  issued  a  temporary 
exclusion  order  (TEO)  in  tiie  subject 
investigation.  On  March  4. 1988,  KI>M     , 
filed  a  request  for  an  advisory  opinion 
as  to  whether  certain  reclosable  plastic 
bags  that  KPM  seeks  to  export  to  the 
United  States  from  Taiwan  were 
covered  by  the  TEO.  KPM  asked  that,  if 
the  TEO  were  replaced  by  a  permanent 
exclusion  order  before  the  completion  of 
the  Commission's  advisory  opinion 
proceeding,  KPM's  request  should  be 
considered  to  apply  to  the  permanent 
exclusion  order.  On  April  7, 1988,  ti»e 
Commission  determined  to  delay 
consideration  of  institution  of  an 
advisory  opinion  proceeding  until  after 
the  issuance  of  permanent  relief.  On 
April  29, 1968,  the  Commission  issued  a 
permanent  exclusion  order  in  ttie 
subject  investigation.  On  June  13, 1988, 
KCL  Corp.  of  Indiana  and  KCL 
Packaging  Corporation  of  Canada  Ltd. 
(KCL)  filed  a  petition  for  an  advisory 
opinion  as  to  whether  certain  reclosable 
plastic  bags  that  KCL  seeks  to  export  to 
the  United  States  from  Canada  covered 
by  the  exclusion  order. 

Copies  of  the  Commission's  Order, 
public  versions  of  the  KPM  and  KCL 
submission  requesting  advisory 
opinions,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
proceeding  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  telephone  202- 
252-1000.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  )une  28, 1968. 
[FR  Doc.  88-15135  Filed  7-5-88;  MS  am] 

BIUJNG  OOOC  70a»4t-M 


DEPARTMENT  OF  JtJSTICE 

Pollution  Control;  Consent  Judgments; 
Seabrook,  TX  et  aL 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  fune  23, 1988.  a  proposed 
Consent  Decree  in  United  States  v.  City 
ofSeabrooJt,  Texas  and  the  State  of 
Texas.  Civil  Action  Number  H-87-734. 
was  lodged  with  the  United  States 
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District  Court  for  the  Southern  District 
of  Texas.  The  Complaint  filed  by  the 
United  States  alleged  violations  of  the 
Water  Pollution  Prevention  and  Control 
Act.  as  amended  (the  "Clean  Water 
Act").  Defendant  City  of  Seabrook  owns 
and  operates  a  wastewater  treatment 
facility  that  treats  municipal 
wastewater.  The  City  violated  the  Clean 
Water  Act  by  discharging  pollutants  into 
Pine  Gully  and  thence  into  Galveston 
Bay  in  excess  of  the  amounts  authorized 
under  its  National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permit. 

The  Consent  Decree  requires  the  City 
to  comply  with  its  NPDES  permit  for  six 
months  following  Tiling  of  the  Decree.  If 
the  City  fails  to  comply  with  its  permit 
for  six  consecutive  months,  the  City  is 
required  to  design  and  implement  a 
program  to  achieve  and  maintain 
compliance  with  the  permit.  The 
Consent  Decree  ulso  provides  that  the 
defendant  shall  pay  a  civil  penalty  of 
$35,000.00. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice* 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  City  of  Seabrook, 
Texas  and  the  State  of  Texas.  D.J.  No. 
90-5-1-1-2735. 

The  proposed  Consent  Decree  may  be 
examined  at  the  OfHce  of  the  United 
States  Attorney.  Courthouse  and 
Federal  Building,  515  Rusk  Avenue,  3rd 
Floor,  ttouston,  Texas  77208,  at  the 
Region  VI  OfTice  of  the  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel.  1201  Elm  Street,  Dallas.  Texas 
75270,  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  refer  to  United  States  v. 
City  of  Seabrook.  Texas  and  the  State  of 
Texas.  D.J.  No.  90-5-1-1-2735.  and 


include  a  check  for  $1.30  (10  cents  per 
page  reproduction  charge)  payable  to 
the  United  States  Treasury. 
Roger  |.  MarzuUa. 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  8S-lS0e0  Piled  7-^-68:  8:45  am] 

■NXMQ  COM  44tO-«1-ll 


DEPARTMENT  OF  LABOR 

Einploym«nt  Standards 
Administration:  Wag*  and  Hour 
Division 

Child  Labor  Advisory  Commlttso; 
Sul>coiiMnltta«  on  CMid  Labor 
Regulation  No.  3 

A  meeting  of  the  Child  Labor 
Advisory  Committee,  Subcommittee  on 
Child  Labor  Regulation  No.  3,  will  be 
held  on  July  26, 1968,  from  9:00  a.m.  to 
5KX)  p.m.  This  meeting  will  be  held  in 
Room  N2437.  Frances  Perkins  Building. 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Washington.  DC. 

The  Subcommittee  will  consider  Child 
Labor  Regulation  No.  3.  Employment 
Standards  for  14-  and  15-year-old8. 
including  the  permitted  hours  of  work 
for  such  youth. 

Members  of  the  public  are  invited  to 
attend  these  proceedings;  however, 
since  these  are  work  sessions,  seating  is 
limited.  Written  data,  reviews  or 
arguments  pertaining  to  the  business 
before  the  Subcommittee  must  be 
received  by  the  Committee  Coordinator 
by  July  19. 1988.  Twenty-six  copies  are 
needed  for  distribution  to  the  members 
and  for  inclusion  in  the  meeting  minutes. 

Telephone  inquiries  and 
communications  concerning  this  meeting 
should  be  directed  to  Ms.  Nila  Stovall. 
Coordinator  for  the  Child  labor 
Advisory  Committee.  Room  S-3028. 
Frances  Perkins  Building,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210;  telephone:  area  code  (202) 
523-7640. 

Signed  at  Washington.  DC  this  28th  day  of 
lune  1968. 
Paula  V.  Smith. 
Administrator. 

(FR  Doc.  88-15178  Piled  7-5-88;  8:45  am) 
■HUNG  COOC  4SIO-27-M 


Emptoymsnt  and  Training 
Administration 

Invsstigatlons  Rsgarding 
Cortlflcatlons  of  ENgMHty  to  Apply  for 
Worker  Adiustmsnt  Assistanca; 
BurNngton  IndusMss,  Inc.  at  aL 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identiOed  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  18. 198a 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  18, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  601  D  Street  NW..  Washington, 
DC  20213. 

Signed  at  Washington.  DC  this  27th  day  of 
)une  1988. 
Manrio  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 

Petlliooef  (Union/Wo»kef»/Rfm) 

Location 

recetved 

Date 
pottbon 

PotMion 
No. 

Aflida  produced 

Burlington  Indyslries.  Inc..  Klopmen  Fabflcs  Div. 

(Wortiws). 
Columbia  Tool  Steel  IWofVefSl 

Mountain  City.  TN ..... 

CNcaoo  Hgts.  IL 

6/27/88 

6/27/88 
6/27/88 

6/7/88 

6/0/88 
6/8/88 

20.739 

20.740 
20.741 

Polyester  Textured  Yam  &  Woven  Fabrics. 
Tool  Steel  Produda. 

Oonora  Sportsuvear  Inc.  (ACTWU) 

Donora.  PA 

Men's  A  Women's  Wool  Coats. 

Petitioner  (Union/Worfcers/Firm) 


Emple  Knitting  Mills  (ILGWU) 

Flair  Manufacturing  (Company) 

Ijnbro  Contractors  (ILGWU) 

Romada  Moccasins.  Inc.  (Woilters) 

Schradef  Sport  (ILGWU) -. 

Sobei  Brothers  (Workers) _... 

Stewart  Warr>er  Corp./Bassack  Division  (lUE) 
Toastmaster  Inc.  (Workers) 


Location 


Brewer.  ME 

Keanstxjrg.  NJ 

New  York.  NY 

AutMjm.  ME 

Secaucus.  NJ 

Perth  Amboy.  NJ . 
Bridgeport  CT — 
Moberty.  MO 


Date 
received 


6/27/88 
6/27/88 
6/27/88 
6/27/88 
6/27/88 
6/27/88 
6/27/88 
6/27/88 


Date 
petition 


6/15/68 
6/10/88 
6/27/88 
6/9/88 
6/7/88 
6/ 13/88 
6/13/88 
6/14/88 


Petition 
No. 


ArtKle  produced 


-f 


20.742 
20.743 
20.744 
20.745 
20.746 
20.747 
20.748 
20.740 


Men's  Sweaters. 

Paint  Rollers  &  Trays. 

Girls'  Sportswear. 

Shoes. 

Ladies'  Sportswear. 

Costume  Jewelry. 

Castors. 

Heaters  ar>d  Fans. 


|FR  Doc.  a&-15180  Filed  7-5-88;  8:45  am) 
BIUJNQ  COOC  4S1»-30-M 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance;  Forest  Enterprises,  inc.,  et 
al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  June 
20, 1988-June  24. 1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-20.640:  Forest  Enterprises.  Inc.. 
USK.  WA 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 
TA-W-20.627:  Rio  Algom  Mining 

Corporation,  Lisbon  Mine  &  Mill. 

Moab.  UT 


Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,638:  Edison  Battery  Product. 
Belleville,  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,635;  Bethlehem  Steel  Corp., 
Dept  330,  Bethlehem  Plant, 
Bethlehem,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20,705;  Mellon  Bank  Corp.. 
Pittsburgh,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20,676:  Quarto  Mining  Co., 
Powhatan,  Point,  OH 

U.S.  imports  of  coal  in  1987  were 
negligible. 

TA-W-20,621;  Budget  Dress  Corp.. 
Secaucus.  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20.675;  Pea  Ridge  Iron  Ore  Co.. 
Inc..  Sullivan.  MO 

U.S.  imports  of  iron  ore  including 
pellets  and  sinter  declined  absolutely 
and  relative  to  domestic  production  in 
the  first  three  quarters  of  1987  compared 
to  the  same  period  in  1986. 

Affirmative  Determinations 

TA-W-20.633;  Westinghouse  Electric 

Corp..  Pittsburgh,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1987. 
TA-W-20,652;  Westland  Oil 

Development  Corp.,  Montgomery. 

TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  21, 
1987. 


TA-W-20.636;  Cambridge  Instruments, 
Inc.,  Buffalo.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  18, 
1987. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  June  20, 1988- 
June  24. 1988.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor.  601  D  Street  NW., 
Washington  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

Dated:  June  28. 1988. 
[FR  Doc.  88-15185  Filed  7-5-88:  8:45  am) 

BILUNG  CODE  45tO-3IMi 


Mine  Safety  and  Healtti  Administration 
[Docket  No.  II-M-102-C] 

Colorado  Westmoreland  Inc.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Colorado  Westmoreland  Inc.,  P.O.  Box 
1299.  Paonia,  Colorado  81428  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75-326  (aircourses  and  belt  haulage 
entries)  to  its  Orchard  Valley  West 
Mine  (I.D.  No.  05-04184)  located  in  Delta 
County,  Colorado.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  entries  used  as  intake 
and  return  aircourses  be  separated  from 
belt  haulage  entries  and  that  belt 
haulage  entries  not  be  used  to  ventilate 
active  working  places. 

2.  In  a  separate  petition  (M-88-100-C), 
petition  proposes  to  install  an  early 
warning  fire  detection  system,  using  a 
low-level  carbon  monoxide  system.  The 
system  would  be  installed  and  operated 
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with  speciric  conditions  in  all  belt 
entries  used  as  intake  aircourses. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  air  which  is  coursed 
through  the  belt  haulage  and/or  track 
entries  to  ventilate  active  working 
places. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 
Request  of  Conuneots 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  827.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  5, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Silvay. 

Director,  Off  ice  of  Standards,  Regulations 
and  Variances. 

Date:  June  24. 1988. 
(FR  Doc  86-151S1  Filed  7-6-88: 8:45  ani| 

MLUNO  COOC  «B1».49-M 

IDockat  No.  M-M-101-C] 

Colorado  Westmoreland  Inc^  Petition 
for  ModNteaUon  of  Application  of 
Mandatory  Safety  Standard 

Colorado  Westmoreland  Inc.,  P.O.  Box 
1299.  Paonia.  Colorado  81428  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1103-4(a)  (automatic  fire  sensor 
and  warning  device  systems: 
installation;  minimum  requirements)  to 
its  Orchard  Valley  West  Mine  (1.0.  No. 
05-04184]  located  in  Delta  County. 
Colorado.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  followr 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
night. 

2.  In  a  separate  petition  (M-88-10Z-C), 
petitioner  proposes  to  use  air  which  is 
coursed  through  the  belt  entry  to 
ventilate  active  working  places. 

3.  In  heu  of  a  heat  detection  system, 
petitioner  proposes  to  use  an  early- 
warning  fire  detection  system  using  a 
low-level  carbon  monoxide  detection 
system.  The  system  would  be  installed 
and  operated  with  specific  conditions  in 
all  belt  entries  used  as  intake 
aircourses. 


4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  of  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  most  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  5, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  SUwjr. 

Director,  Office  ofStandanh.  Regulations 
and  Variance*. 

Date:  June  24, 1988. 
(FR  Doa  88-15182  Filed  7-5-88:  8:45  am] 
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Colorado  Woatmowland  Infc;  PaWon 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Colorado  Westmoreland  inc.,  P.O.  Box 
1299.  Paonia.  Colorado  81428  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops  cuid  permanent  pumps) 
to  its  Orchard  Valley  West  Mine  (I.D. 
.No.  05-04184)  located  in  Delta  County. 
Colorado.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed  into 
the  return. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  air  currents  which  are 
used  to  ventilate  structures  to  also 
ventilate  active  working  places  rather 
than  coursing  such  air  currents  into  the 
returns. 

3.  In  support  of  this  request  petitioner 
proposes  that  an  early  warning  fire 
detection  system  would  be  installed.  A 
low-level  carbon  monoxide  detection 
system  would  be  installed  in  all  belt 
entries  utilized  as  intake  aircourses  and 
at  each  belt  drive  and  tailpiece  located 
in  intake  aircourses.  The  low-level  CO 
system  would  be  capable  of  giving 
warning  of  a  fire  for  four  hours  should 
the  power  fail:  a  visual  alert  signal 


would  be  activated  with  the  CO  level  is 
10  ppm  above  the  ambient  level  and  an 
audible  signal  would  sound  at  15  ppm 
above  the  amluent  level  for  the  mine. 
The  CO  monitoring  system  would 
initiate  the  firealarm  signals  at  a  central 
location  where  a  responsible  person  is 
always  on  duty  when  miners  are 
underground.  This  person  would  have 
two-way  communication  with  all 
personnel  who  may  be  endangered,  and 
would  be  able  to  hear  or  observe  the 
signals  and  take  appropriate  action 
immediately.  The  CO  system  would  be 
capable  of  identifying  any  activated 
sensor  and  for  monitoring  electrical 
continuity  and  detecting  electrical 
malfunctions. 

4.  The  CO  monitoring  system  would 
be  visually  examined  at  least  once  each 
shift  and  tested  for  functional  operation 
weekly  to  ensure  that  the  monitoring 
system  is  functioning  properly.  The 
monitoring  system  would  be  calibrated 
with  known  concentrations  of  CO  and 
air  mixtures  at  least  monthly.  , 

5.  If  at  any  time  the  CO  monitoring 
system  has  been  deenergized  for 
reasons  such  as  routine  maintenance  or 
failure  of  a  sensor  unit  the  belt 
conveyor  may  continue  to  operate 
provided  the  affected  portion  of  the  belt 
conveyor  entry  would  be  continuously 
patrolled  and  monitored  for  CO  by  a 
qualified  person  using  a  hand-held  CO 
detecting  device. 

a  The  details  for  the  fire  detection 
system  including,  but  no  limited  to.  type 
of  monitor,  sensor  location,  alarm 
system  and  maintenance  and  calibration 
schedule  would  be  included  as  a  part  of 
the  Ventilation  System  and  Methane 
and  Dust  Control  Plan. 

7.  The  permaneat  stoppings  separating 
the  conveyor  belt  entries  firom  the  intake 
escapeway  would  be  specifically 
approved  in  the  Ventilation  System  and 
Methane  and  Dust  Control  Plan  for  the 
mine. 

8.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  (or  Consaants 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mfaie  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  most  be  postmarked  or 
received  in  that  office  on  or  before 


August  5. 1988.  Copies  of  the  petition  are 
availble  for  inspection  at  that  address. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  June  24. 1988. 
(PR  Doc.  88-15183  Filed  7-5-88: 8:45  am) 
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(Docket  No.  M-aS-M-Cl 

Drummond  Co.,  Inc.;  Petition  for 
Modification  of  AppNcation  of 
Mandatory  Safety  Standard 

Drummond  Company,  Inc.,  P.O.  Box 
10246.  Birmingham,  Alabama  35202  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1105  (housing  of 
underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops  and 
permanent  pumps)  to  its  Chetopa  Mine 
(I.D.  No.  01-00323)  located  in  Jefferson 
County,  Alabama.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  and  maintain  a 
carbon  monoxide  monitoring  system 
when  utilizing  belt  air  to  ventilate  active 
working  places. 

3.  An  early  warning  fire  detection 
system  would  be  installed.  A  low-level 
carbon  monoxide  detection  system 
would  be  installed  in  all  belt  entries 
utilized  as  intake  aircourses.  The  low- 
level  CO  system  would  l>e  capable  of 
giving  warning  of  a  fire  for  four  hours 
should  the  power  fail;  a  visual  alert 
signal  would  be  activated  with  the  CO 
level  is  10  ppm  above  the  ambient  level 
and  an  audible  signal  would  sound  at  15 
ppm  above  the  established  ambient 
level.  All  persons  would  be  withdrawn 
to  a  safe  area  at  10  ppm  and  evacuated 
at  15  ppm.  The  CO  monitoring  system 
would  initiate  the  fire  alarm  signals  at 
an  attended  surface  location  where 
there  is  two-way  communication.  This 
responsible  person  would  notify  the 
working  sections  and  other  personnel 
who  may  be  endangered,  when  the 
established  alert  and  alarm  levels  are 
reached.  The  CO  system  would  be 
capable  of  identifying  any  activated 
sensor  and  for  monitoring  electrical 
continuity  and  deleting  electrical 
malfunctions. 


4.  The  CO  monitoring  system  would 
be  visually  examined  at  least  once  each 
shift  and  tested  for  functional  operation 
weekly  to  ensure  that  the  monitoring 
system  is  functioning  properly.  The 
monitoring  system  would  be  calibrated 
with  known  concentrations  of  CO  and 
air  mixtures  at  least  monthly. 

5.  If  at  any  time  the  CO  monitoring 
system  or  any  portion  of  the  system  has 
been  deenergized  for  reasons  such  as 
routine  maintenance  or  failure  of  a 
sensor  unit,  the  belt  conveyor  may 
continue  to  operate  provided  the 
affected  portion  of  the  belt  conveyor 
entry  would  be  continuously  patrolled 
and  monitored  for  CO  by  a  qualified 
person  using  a  hand-held  CO  detecting 
devices. 

6.  The  details  for  the  fire  detection 
system  including,  but  not  limited  to,  type 
of  monitor  and  specific  sensor  location, 
on  the  mine  map  would  be  included  as  a 
part  of  the  Ventilation  System  and 
Methane  Dust  Control  Plan. 

7.  In  support  of  this  request,  petitioner 
states  that — 

(a)  In  addition  to  the  existing  intake 
air  entries,  the  mine  would  utilize  the 
belt  entries  as  intake  air  entries. 
Utilizing  the  belt  entries  as  intake 
entries  would  eliminate  any  possible 
dead  air  areas  and  prevent  possible  air 
reversals  due  to  changes  in  ventilating 
pressure.  Further,  utilizing  the  belt 
entries  as  intake  entries  would  provide 
some  increase  in  air  volume  in  the  last 
open  crosscut,  and  would  provide  extra 
flexibility  to  the  mine  to  quickly  direct 
more  air  to  dilute  any  concentrations  of 
methane,  which  may  occur  at  the 
working  faces; 

(b)  The  mine  would  continuously 
maintain  the  average  concentration  of 
respirable  dust  in  belt  entries  utilized  as 
intake  aircourses  within  the 
requirements  set  forth  in  the  regulations: 

(c)  Main  line  belt  entries  are  in 
brushed  headings  and  thus  would  allow 
for  a  less  restricted  flow  of  air  to  the 
face  area,  since  ceilings  in  these  entires 
are  higher  than  in  the  low  seam  intake 
entries; 

(d)  The  belt  entries  would  continue  to 
be  used  as  travelways.  Thus,  it  will  be 
easy  for  those  traveling  the  belt  entries 
to  continuously  inspect  them  for  safety 
purposes: 

(e)  The  mine  would  continue  to  keep 
its  battery-charging  stations  located  on 
the  belt  entries  ventilated  directly  to  the 
return  air,  so  as  to  prevent  any  fumes 
from  reaching  the  workers  on  the  face; 
and 

(f)  The  mine  would  continue  to  isolate 
the  belt  entries  which  are  used  as  intake 
entries  from  other  intake  and  return 
entries  with  the  use  of  continuous 


permanent-type  stoppings.  The  mine 
would  continue  to  provide  an 
escapeway  ventilated  with  intake  air 
and  would  continue  to  keep  it  separate 
from  the  belt  and  track  entries. 

8.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conmients 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Ariington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  5, 1988.  Copies  of  the  petition  are 
availble  for  inspection  at  that  address. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Date:  |une  27. 1988. 
jFR  Doc.  88-15184  Filed  7-5-88;  8:45  amj 

BILLING  CODE  4510-43-N 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  Preservation; 
Meeting 

Notice  is  hereby  given  that  the  Ad 
Hoc  Subconmiittee  on  the  Preservation 
of  Video  Recordings  of  the  Advisory 
Committee  on  Preservation  will  meet  on 
July  28-29. 1988.  The  meeting  will  be 
held  from  10  a.m.  to  4  p.m.  on  Thursday. 
July  28. 1988  and  9  a.m.  to  1  p.m.  on  July 
29. 1988,  in  Room  105  of  the  National 
Archives  Building.  7th  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20408. 

The  agenda  for  the  meeting  will  be: 

1.  Video  preservation  issues. 

2.  Review  of  technological 
developments. 

3.  Discussion  of  preservation  options. 
This  meeting  is  open  to  the  public.  For 

further  information,  contact  Alan 
Calmes  on  (202)  523-1546. 

Notice  of  the  meeting  Is  made  in 
accordance  with  the  Federal  Advisory 
Committee  Act. 

Dated:  June  29. 1988. 
Don  W.  Wilson. 

Archivist  of  the  United  States. 

[FR  Doc.  8S-15106  Filed  7-5-88;  8:45  amJ 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meetlnfls 

AOENCV:  National  Endowment  for  the 

Humanities. 

action:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  notice  is  hereby  given 
that  the  following  meetings  of  the 
Humanities  Panel  will  be  held  at  the  Old 
Post  Office,  1100  Pennsylvania  Avenue. 
NW..  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  I.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities.  Washington.  DC  20506: 
telephone  202/780-0322. 

8UPM.EMCNTARV  INMMMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  1o  disclose:  (1)  Trade  secrets 
and  commercial  or  Hnancial  information 
obtained  from  a  person  and  privileged 
or  confidential:  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy:  or  (3) 
information  the  disclosure  of  which 
would  signiHcantly  frustrate 
implementation  of  proposed  agency 
action,  pursuant  to  authority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
Meetings,  dated  January  15, 1978, 1  have 
determind  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)  (B)  of 
section  552b  of  Title  5.  United  States 
Code. . 

1.  DATE:  July  25. 1988. 
TIME:  8:30  a.m.  to  5:00  p.m. 
ROOM:  M-14. 

PROGRAM:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education  in  the  Humanities, 
submitted  to  the  Division  of  Education 
Programs,  for  projects  beginning  after 
November  30. 1988. 

2.  DATE:  July  27. 1988. 
TIME:  8:30  a.m.  to  SKX)  p.m. 
ROOM:  M-14. 

PROGRAM:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education  in  the  Humanities, 
submitted  to  the  Division  of  Education 


Programs,  for  profects  beginning  after 
November  30, 1988. 
Slepfara  |.  McClaery, 

Advisory  Committee  Management  Officer. 
(FR  Doc  88-lSlOe  Filed  7-«-88: 8:45  am| 
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NUCLEAR  REGULATORY 
COMMtSSION 

IDocket  Nea.  S9-41S  and  f»-4«4| 

Duke  Power  Co.  et  aL;  Envlroamental 
Assessment  and  Flndlno  of  No 
Significant  bnpact 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-3S 
and  NPF-52  issued  to  Duke  Power 
Company,  et  al.  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station.  Units  1  and  2.  located  in  York 
County,  South  Carolina. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  amendments  would  change 
Technical  Specification  (TS)  &3.1  "Fnd 
Assemblies"  to  provide  increased 
flexibility  in  the  subsdtntiaa  of  solid 
stainless  steel  rods  and  open  water 
channels  (Le.,  vacancies)  for  fuel  rods  in 
reconstitutible  fuel  asaendilies  to  be 
reinserted  in  die  reactor  core  diving  a 
refueling  ovtage.  iVesently,  TS  S.3.1 
requires  that  each  fael  assembly  contain 
264  fuel  rods  clad  with  Zircaoly-4. 
except  that  limited  substitutions  of  fuel 
rods  with  filler  rods  consisting  of 
Zircaloy-4  or  stainless  steel,  or  by 
vacancies,  may  be  made  in  peripheral 
fuel  asseaililies  if  justified  by  cycle- 
specific  reload  analyses.  The  revised  TS 
5.3.1  would  require  that  each  fuel 
assembly  nominally  contain  204  foel 
rods  clad  with  Zircaloy-4,  except  that 
substitutions  of  fuel  rods  by  filler  rods 
consisting  of  Zircaloy-4  or  stainless 
steel,  or  b^  vacancies,  may  be  made  in 
fiiel  assemblies  if  justified  by  cycle- 
specific  reload  analyses  using  NRC- 
approved  methodology.  The  proposed 
revision  would  also  state  that  should 
more  than  30  rods  in  the  core,  or  10  rods 
in  any  assembly,  be  replaced  per 
refueling,  a  special  report  describing  the 
number  of  rods  refriaced  would  be 
submitted  to  the  Commission  pursuant 
to  Specification  6.9.2  within  30  days 
after  cyde  startup. 

The  Need  for  the  Propoeed  Action 

The  proposed  TS  change  which 
removes  TS  requhements  concerning 
"limited  substitutions*'  and  "peripheral 
fuel  assemblies"  is  needed  to  provide 


increased  operational  flexibility.  Under 
the  proposed  change,  limitations  on  fuel 
rod  substitutions  or  omissions  and 
limitations  regarding  core  locations  are 
those  implicit  in  the  justifying  analyses 
required  to  be  performed  by  the  licensee 
for  each  fuel  cycle  using  NRC-approved 
methodology  to  demonstrate  that 
existing  design  limits  and  safety 
analyses  criteria  continue  to  be  met.  The 
proposed  flexibility  is  intended  to 
provide  for  improved  fuel  performance 
by  permitting  the  timely  removal  of 
individual  fuel  rods  which  are  found  to 
be  leaking  during  a  refueling  outage.  The  ' 
requirement  for  special  reporting  is 
proposed  in  response  to  the  NRC's 
request  to  be  infonned  in  the  event  a 
significant  deviation  from  past  fuel 
performance  sbonld  be  okscrved  during 
a  refueling  outage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  purpose  of  the  change  is  to 
provide  for  reductions  in  future 
occupatioaal  radiation  exposure  and 
plant  radiological  releases  through 
improvements  in  die  licensee's  fuel 
performance  program.  The  licensee's 
goal  for  fuel  reliability  improvement  is 
that  the  cycle  average  steady-state 
Iodine-131  activity,  corrected  for  tramp 
contribution  and  normalized  to  a 
common  purification  rate,  remain  below 
0.02  microcnries  per  gram.  This 
corresponds  to  about  12  leaking  fuel 
rods.  The  licensee's  goal  is  to  achieve 
one-half  the  present  goal,  or  0.01 
microcuries  per  gram,  by  1990  and 
beyond,  litis  will  be  schieved,  in  part, 
by  an  action  plan  of  outage  inspections 
and  reconstitution:  if  the  1-131  activity 
exceeds  04)6  microcuries  per  gram 
anytime  during  the  cyde.  then  all  of  the 
reconstitutiUe  assemblies  to  be 
reinserted  will  be  examined  by  spedal 
ultrasonic  testing  (UT)  equipment  for 
defects  in  individual  failed  rods  and 
results  used  for  reconstitution  dedsions. 
Fuel  handling.  UT.  and  reconstitution  of 
failed  assemblies  of  a  reconstitutible 
top-nozzle  design  would  be  conducted  in 
parallel  during  refueling  outages.  The 
licensee  esttaaates  the  fuel  improvement 
program  will  reduce  the  total  station 
occupational  dose  by  at  least  5  to  10 
percent.  Radiological  releases  from  the 
station  during  normal  operation  would 
also  be  significantly  reduced  because  of 
improved  fad  performance. 

The  Commission  has  completed  its  | 
review  of  the  proposed  amendments  to  ! 
revise  the  TS.  The  revision  does  not  | 

result  in  any  significant  adverse  change    I 
in  the  process  for  determining  the  ' 

adequacy  for  reload  designs  and  plant 
operation.  The  licensee  will  continue  to 
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justify  each  cycle-spedfic  reload  by 
analyses  using  NRC-approved 
methodology  in  order  to  demonstrate 
that  existing  design  and  operating  limits 
are  met  in  advance  of  operation. 
Therefore,  the  proposed  change  does  not 
increase  the  probability  or 
consequences  of  accidents.  As 
discussed  ai>ove.  no  adverse  changes 
are  being  made  in  the  types  or  amounts 
of  effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant  adverse 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impads 
assodated  with  the  proposed 
amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effiects  that  would  result  fitmi  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  prindpal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  "Final  Environmental  Statement 
Related  to  die  Operation  of  die  Catawba 
Nudear  Station.  Units  1  and  2,"  dated 
January  1963. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for 


amendments  dated  April  1, 1988  and  a 
previous  application  of  February  S,  1988 
which  it  replaced.  Also  see  D.  Hood's 
memorandum  dated  April  1. 1968. 
entided  "Summary  of  March  28. 1988 
Meeting  on  TS  Changes  Regarding  Use 
of  Steel  Rods  and  Open  Water  Channds 
in  Reconstitutible  Fuel  Assemblies." 
These  documents  are  available  for 
public  inspection  at  the  Commission's 
PubUc  Document  Room.  1717  H  Street, 
NW..  Washington.  DC  and  at  die  York 
County  Library,  138  East  Blade  Street. 
Rock  Hill,  South  Carolina  2973a 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  MatUiewa. 

Director,  Project  Directorate  11-3,  Division  of 
Reactor  Projects  I/II.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  88-15124  Filed  7-5-88: 8:45  am] 
BRIMS  CODE  7StO-ei-M 


Regulatory  Guide:  Issuance, 
AvaHalilllty 

The  Nudear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series,  lliis  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  r^ulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  2  to  Regulatory  Guide  1.100. 
"Seismic  Qualification  of  Electric  and 
Mechanical  Equipment  for  Nuclear 
Power  Plants."  describes  a  method 
acceptable  to  the  NRC  staff  for 
complying  with  NRC's  regulations  with 
respect  to  seismic  qualification  of 
mechanical  as  well  as  electric 
equipment  This  guide  endorses,  with 
certain  exceptions,  the  revised  IEEE  Std 
344-1987.  "Recommended  Practice  for 
Seismic  Qualification  of  Class  IE 
Equipment  for  Nudear  Power 
Generating  Stations." 

Comments  and  suggestions  in 
connection  with  (1)  items  for  indusion 
in  guides  currendy  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records.  Office  of 
Administration  and  Resources 
Management,  U.S.  Nudear  Regulatory 
Conunission,  Washington.  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Sti«et  NW.. 
Washington.  DC.  Copies  of  issued 
guides  may  be  purchased  fit)m  the 


Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Post  Office  Box  37062. 
Washington,  DC  20013-7062,  telephone 
(202)  275-2060  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS.  5285  Port  Royal  Road,  Springfield. 
VA  22161. 

(5  US-C  552(a)) 

Dated  al  Rockville,  Maryland  this  29th  day 
of|unel9ea 

For  ttw  Nuclear  Regulatory  Commiwiinn. 
Eric  S.  Beckioid, 

Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  88-15126  Filed  7-S-88: 8:45  am) 
BMJJNO  coce  Jtm  oi  u 


[Docket  No.  SO-2S51 

Consumera  Power  Co.;  Consideration 
of  Issuance  of  Amendment  to 
Provisional  Operating  Ucense  and 
Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-20.  issued  to  Consumers  Power 
Company  (the  licensee),  for  operation  of 
the  Palisades  Plant  located  in  Van  Boren 
County,  Michigan. 

In  accordance  with  the  licensee's 
application  for  amendment  dated  March 
25. 1988,  as  modified  by  die  licensee's 
submittal  dated  June  17, 1968.  die 
amendment  would  revise  the  provisions 
in  the  Tedinical  Specifications  to  add 
additional  limitations  to  plant  operation 
with  less  than  four  reactor  coolant 
pumps  operating  to  conform  to  the 
analyses  for  certain  postulated 
accidents:  modify  the  reader  protection 
system  set  points,  limiting  conditions  for 
operation,  and  surveillance 
requirements  to  reflect  the  modifications 
proposed  for  the  reactor  protection 
system;  and  replace  the  1530  psi 
transient  differential  limit  widi  a  steady 
state  limit  of  1380  psi  for  the  steam 
generator  primary  to  secondary.  There 
are  also  editorial  changes  to  delete  out- 
of-date  footnotes  and  modify  bases  and 
references  to  reflect  the  revised 
licensing  basis  analyses. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
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(the  Act)  and  the  Commission's 
regulations. 

By  August  4, 1988,  the  licensee  may 
nie  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  provisional  operating  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  wiio 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
Tiled  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  Tiled  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  speciHcally  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectis]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  scope  of  the 


amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses, 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Martin 
J.  Virgilio:  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed):  (plant  name):  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Judd  L.  Bacon.  Esq., 
Consumers  Power  Company,  212  West 
Michigan  Avenue,  Jackson,  Michigan 
49201.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


amendment  dated  March  25, 1988,  and 
the  licensee's  submittal  dated  June  17. 
1988,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  Van  Zocren 
Library.  Hope  College,  Holland. 
Michigan  49201. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  June,  198a. 

For  (he  Nuclear  Regulatory  Commission. 
Martin ).  ViigiUo. 

Director,  Project  Directorate  lfl-1.  Division  of 
Reactor  Projects— III.  IV.  V&Special 
Projects. 

(FR  Doc.  88-15123  Filed  7-5-88:  8:45  am| 
MUMM  COOC  7M0-01-M 


(Docket  Na  50-309] 

Maine  Yankee  Atomic  Power  Co^ 
Issuance  of  Amendment  of  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  105  to  Facility 
Operating  License  No.  DPR-36  issued  to 
Maine  Yankee  Atomic  Power  Company 
(the  licensee),  which  revised  the 
Technical  Specifications  for  operation  of 
the  Main  Yankee  Atomic  Power  Plant 
located  in  Lincoln  County,  Maine.  The 
amendment  was  effective  as  of  the  date 
of  issuance. 

The  amendment  changed  the 
maximum  normal  enrichment  of  the  fuel 
allowed  to  be  used  in  the  reactor  core 
for  operating  cycle  11  and  beyond  from 
3.5  percent  nominal  weight  U-235  to  3.7 
percent  nominal  weight  U-235. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  is  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
April  29, 1988  (53  FR  15479).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  (53  FR  24383) 
related  to  the  action  and  has  concluded 
that  an  environmental  impact  statement 
is  not  warranted  and  that  the  issuance 
of  this  amendment  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 


For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  Mardi  24. 1988.  (2) 
Amendment  No.  105  to  License  No. 
DPR-36,  and  (3)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessment. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW^  Washington,  DC  and  at  the 
Wiscasset  Library,  High  Street.  P.O.  Box 
367.  Wiscasset,  Maine  0457&  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addr^wed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects. 

Dated  at  Rockville,  Maryland,  this  2iNh  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Commission. 
Carl  R.  StaUe. 

Project  Manager.  Project  Directorate  1-3, 
Division  of  Reactor  Projects.  I/II. 
[FR  Doc.  88-15125  Filed  7-5-88: 8.45  am] 

■NJJNG  COOC  TCM-OMI 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IRslSBSS  Na  34-25M0;  Fie  Na  SR-CBOE- 
85-42] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exctiange, 
Inc.;  Order  Approving  Proposed  Rule 
Change 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder.* 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange"),  on 
October  18, 1985,  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposal 
relating  to  accommodation  Uquidations. 
In  a  subsequent  release,  the  Commission 
published  for  comment  and  granted 
accelerated  approval  to  those  portions 
of  the  proposal  relating  to  options  other 
than  foreign  currency  and  government 
securities  options  [i.e.,  equity  and  index 
options).'  In  two  amendments  to  its 
original  rule  filing  *  and  in  a  letter  to  the 


Commission.*  the  CBOE  subsequently 
modified  and  clarified  its  proposal  to 
permit  accommodation  liquidations  in 
government  securities  options.*  The 
Commission  today  is  approving  that 
portion  of  the  original  CBOE  filing,  as 
amended,  which  would  permit  under 
certain  circumstances  accommodation 
liquidations  in  government  securities 
options. 

Accommodation  liquidations,  or 
cabinet  trading,  of  options  contracts  is 
designed  to  enhance  the  ability  of 
market  participants  to  effect  closing 
transactions  in  series  of  options  in 
which  there  is  no  auction  market  due  to 
the  absence  of  a  bid  or  offer  at  the 
lowest  fractional  price  per  contract. '' 
Prior  to  approval  of  the  CBOE's  original 
rule  filing,  cabinet  orders  only  could  be 
entered  for  closing  or  liquidating 
transactions.  Accordingly,  closing 
cabinet  orders  remained  unexecuted 
unless  there  were  closing  cabinet  orders 
with  which  they  could  be  paired. 

The  Commission,  citing  the  need  to 
further  facilitate  the  closing  out  of 
positions  in  inactive,  out-of-the-money 
options  series  for  which  there  are  no 
displayed  bids  or  o^ers  at  the  lowest 
fractional  price  per  contract,  approved 
the  original  CBOE  proposal  as  it  related 
to  accommodation  liquidations  of  equity 
and  index  options.  CBOE  Rule  6.54  now 
permits  entry  of  opening  orders  in  the 
cabinet,  at  a  limit  price  of  $1  per 
contract,  against  closing  cabinet  bids  or 
offers,  but  only  if  such  closing  bids  or 
offers  are  displayed  on  the  public  limit 
order  book.  All  such  opening  orders, 
however,  must  yield  to  any  matching, 
closing  orders  in  the  cabinet,  and  thus 
opening  orders  are  permitted  only  to  the 
extent  there  are  no  matching  closing 
bids  or  offers.  In  addition,  customers, 
firms,  and  market  makers  can  enter 
opening  orders  only  when  closing  orders 
already  exist  in  the  cabinet. 

At  the  time  it  approved 
acconunodation  liquidations  in  equity 
and  index  options,  the  Commission 
declined  to  approve  accommodation 
liquidation  procedures  for  government 
securities  options.  In  so  doing,  the 
Commission  expressed  its  concern  that 
cabinet  trading  of  government  securities 
options  could  be  difficult  to  facilitate 
because  of  the  lack  of  an  Order  Book 
Official  ("OBO")  or  Board  Broker  in 


such  options  to  accept  and  keep  track  of 
cabinet  orders. 

As  noted  above,  the  CBOE  in  two 
subsequent  amendments  to  its  original 
filing  and  in  a  letter  to  the  Commission 
staff  clarified  and  revised  its  proposal  to 
permit  accommodation  trading  in 
government  securities  options.  In 
particular,  the  Exchange  now  proposes 
to  permit  bids  or  offers  for  opening 
transactions  at  a  price  of  $1  per  option 
to  be  executed  only  with  closing 
transactions  wiiich  cannot  at  that  time 
be  executed  in  open  outcry  with  other 
closing  transactions.* 

The  Exchange  also  proposes  to 
require  all  opening  and  closing  trade 
tickets  for  government  securities  options 
accommodation  trades  to  be  stapled 
together  and  collected  by  an  exchange 
official  at  the  relevant  trading  post.* 
This  would  allow  the  Exchange  to 
maintain  a  paper  trail  for  surveillance 
purposes.  Last,  the  CBOE  proposes  lo 
distribute  to  members  a  memorandum 
explaining  the  procedures  described 
herein. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  seciton  6  "*  and  the 
rules  and  regulations  thereunder.  The 
Commission  believes  that  the 
procedures  proposed  by  the  CBOE  to 
permit  accommodation  trading  of 
government  securities  options  will  help 
promote  liquidity  in  the  government 
securities  options  market.  In  particular, 
allowing  customers  to  open  positions  in 
out-of-the-money  series  of  government 
securities  options  should  increase  the 
number  of  contra  orders  available  to 
market  participants  seeking  to  close  out 
positions  in  out-of-the-money  series.  At 
the  same  time,  the  Exchange's  new 
requirements  should  help  ensure  that 
opening  $1  transactions  are  executed 
only  with  closing  transactions  which  at 
that  time  cannot  be  executed  in  open 
outcry  with  other  closing  transactions. 
While  the  presence  of  an  OBO  or  Board 
Broker  might  make  it  easier  to  ensure 
that  closing  orders  are  represented 
continuously  at  the  post,  the  largely 


■  IS  U.S.C.  78a(bXl)  (ISaZ). 

<  17  CFR  240.19b-4  (1988). 

>  Securiliet  Exchanie  Act  Releate  No.  22733  (Dec 
20. 1965).  SO  FR  SSOSa  The  reieaae  aiso  granted 
approval  lo  the  Padfic  Stock  Exdiange't 
acconMMHlatiofi  U<)«idalion  pi«ce<itiie*  (File  No. 
SR-PS&-eS-28). 

*  Amendnwnl  No.  1  was  received  by  the 
CommiMion  on  November  15, 198S:  AmendnenI  No. 
2  on  February  12. 1986. 


» letter  from  Anne  Taylor.  Asaodale  General 
Counsel.  CBOE.  to  David  UnderhilL  Attorney. 
Division  of  Market  RegulaUon.  SEC  dated  October 
6.1987. 

*  The  COOE  since  has  diacontinued  foreign 
currency  options  trading. 

'  The  lack  of  bids  or  offers  at  the  to«wesl 
fractional  price  per  contract  typically  occurs  in  deep 
out-of-lhe^money  options  series. 


•  CBOE  Rule  21.15  would  be  amended  to  read  as 
follows:  Accommodation  trading  under  the 
applicable  terms  and  cooditioos  of  Rule  aS4  shall 
be  available  in  each  series  of  government  securities 
option  contracts  open  for  trading  on  the  Exchange. 
However.  l»ids  or  offers  for  opening  transactions  •» 
a  price  of  Si  per  option  contract  may  l>e  executed 
only  with  closing  transactions  that  cannot  at  that 
lime  in  open  outcry  be  executed  with  another 
closing  transaction. 

•  S(?e  letter  cited  at  note  6,  supra. 
'•  15  U.S.C.  78f  (1982). 


25400 


Federal  Register  /  Voj.  53.  No.  129  /  Wednesday.  July  6,  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  129  /  Wednesday.  July  6.  1988  /  Notices 


25401 


institutional  nature  of  this  market  makes 
the  presence  of  an  OBO  less  important 
for  cabinet  trading  than  it  would  be  for 
equity  or  index  option  trading. 
Moreover,  the  Commission  believes  the 
Exchange  has  devised  procedures 
adequate  to  promote  the  fair  and 
efficient  functioning  of  the  largely 
institutional  market  for  government 
securities  options. 

//  Therefore  Is  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

looathan  G.  Katz. 

Secretary. 

Dated:  June  28. 19e& 

[FR  Doc.  88-15075  Filed  7-5-88;  8:45  am) 

MUWO  COOC  M10-01-M 


S«lf<Regulatory  Organizations; 
AppNcationa  for  Unliated  Trading 
Prfvllegea  and  of  Opportunity  for 
Hearing;  Midwest  Stocit  Exchange,  Inc. 

June  29. 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(0(11(8)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Dreyfus  Strategic  Government  Income 
Inc. 
Common  Stock.  $.001  Par  Value  (File 
No.  7-3586) 
Long  Island  Lighting 
$3.50  Cumulative  Preferred  X.  $25.00 
Par  Value  (File  No.  7-3587) 
National  Australia  Bank  Limited 
American  Depository  Shares.  No  Par 
Value  (File  No.  7-3588) 
Putnam  Intermediate  Government 
Income  Trust 
Shares  of  Beneficial  Interest  (File  No. 
7-3589) 
Spain  Fund.  Inc.  (The) 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3590) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  21. 1988,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  Hie  three  copies 


thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

looathan  G.  iCatz. 

Secretary. 

(FR  Doc.  88-15076  Filed  7-S-B8:  8:45  am) 

MIXINO  COOC  Mte-01-M 

[R«<MM  No.  34-2SM2:  Fl«  No.  4-284] 

Self  Regulatory  Oiganizations;  New 
York  Stock  Exdtange,  Inc^  Order 
Approving  Amendment  to  Plan  for 
Reportkig  IMnor  Disciplinary  Rule 
Vk>latk>ns 

The  New  York  Stock  Exchange.  Inc. 
("NYSE")  submitted  on  March  27. 1987  a 
proposed  amendment  to  its  minor  rule 
violation  plan,  pursuant  to  Rule  19d- 
l(2)(c)  under  section  19(d)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  The  minor  disciplinary  rule 
plan  relieves  the  NYSE  of  the  current 
reporting  requirement  otherwise 
imposed  by  section  19(d)(1)  of  the  Act 
for  "final"  disciplinary  actions,  for  those 
rule  violations  listed  under  NYSE  Rule 
476A  designated  as  minor  disciplinary 
rule  violations.*  The  amendment  adds 
violations  of  NYSE  Rule  342.20  and 
NYSE  Rule  476(a)(ll)  to  the  list  of  minor 
violations  subject  to  the  plan.' 


' '  15  U.S.C.  78»(li)(2)  (1082). 


'  See  Securities  Exchange  Act  Release  N'a  21013 
(June  1. 19S4).  49  FR  23828.  The  Commission 
adopted  amendments  to  paragraph  (c)  of  Rule  19d-l 
to  allow  self-regulatory  organizations  ("SROs")  to 
submit,  for  Commission  approval,  plans  for  the 
abbreviated  reporting  of  minor  disciplinary 
infractions.  Under  the  amendments,  any 
disciplinary  action  taken  by  an  SRO  for  violation  of 
an  SRO  rule  that  has  been  designated  a  minor  rule 
pursuant  to  the  plan  shall  not  b«  considered  "final" 
for  purposes  of  section  19(d|(1)  of  the  Act  if  the 
sanction  imposed  consists  of  a  fine  not  exceeding 
12.500  and  the  sanctioned  person  has  not  sought  an 
adjudication,  including  a  hearing,  or  otherwise 
exhausted  the  available  administrative  remedies. 

*  See  NYSE  Rule  476A  ("Imposition  of  Fines  for 
Minor  Violations  of  Rules"):  Securities  Exchange 
Act  Release  No.  21688  {(anuary  2S.  19SS)  50  FR  5025 
(approving  NYSE  Rule  476A). 

*  NYSE  Rule  342.20  requires  a  member  or  member 
organization  to  comply  with  any  request  by  the 
Exchange  for  "detailed  information  regarding 
trades"  effected  in  NYSE  listed  stocks  or  related 
Tmancial  Instruments  by  the  date  required  by  the 
Exchange.  NYSE  Rule  476(a)(ll)  makes  the  failure 
to  respond  in  a  timely  manner  actionable  pursuant 
to  NYSE  disciplinary  procedures.  See  Securities 


Violations  of  Rules  476(a)(ll)  and 
Rule  342.20  will  be  reported  to  the 
Commission  in  a  manner  identical  to  all 
other  violations  subject  to  the  minor 
disciplinary  rule  plan.  Such  reports 
include  (1)  a  quarterly  report  listing  the 
NYSE  internal  file  number  for  the  case. 
(2)  SEC  file  number.  (3)  the  name  of  the 
individual  or  member  organization,  (4) 
the  nature  of  the  violation.  (5)  the 
specific  rule  provision  violated.  (6)  the 
date  of  violation,  (7)  the  fine  imposed, 
(8)  an  indication  of  whether  the  fine  is 
joint  and  several.  (9)  the  number  of 
times  the  violation  has  occurred,  and 
(10)  the  date  of  disposition.* 

Notice  of  the  proposed  amendment  to 
the  plan  was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  24565.  June  9, 
1987).  and  by  publication  in  the  Federal 
Register  (52  FR  23119.  June  17. 1987).  No 
comments  were  received  with  respect  to 
the  proposed  amendment.* 

The  Commission  finds  that  the 
proposed  amendment  to  the  minor 
disciplinary  rule  plan  is  consistent  with 
the  requirements  of  sections  6  and  19  of 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19d-l(c)(2)  under  the  Act.  that 
the  proposed  plan  amendment  be.  and 
hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

looathan  G.  Katz. 
Secretary. 

Dated:  June  28, 198& 
[FR  Doc.  88-15074  Filed  7-5-88;  &45  am] 

MLUNQ  CODE  aoiO-OI-M 


Exchange  Act  Release  No.  2S7S3  (May  27. 1987).  S3 
FR  20025  (approving  NYSE  Rule  342.20  and 
amendments  to  NYSE  Rule  47e(aH11)). 

*  The  fine  schedule  under  Rule  47eA  is  as  follows: 
(1)  First  offense,  a  Tine  of  SSOO  for  an  Individual  and 
$1,000  for  a  member  organization:  (2)  second 
offense,  a  flne  of  S1,000  tor  an  individual  and  S2.S00 
for  a  member  organization:  aitd  (3)  subsequent  fines, 
a  fine  of  S2.SO0  for  an  individual  and  $5,000  for  a 
member  organizatiotu  Fines  in  excess  of  $2,500  are 
not  covered  by  the  minor  disciplinary  rule  plan. 

*  In  connection  with  the  NYSE's  proposal  to 
amend  Rules  342.20  and  47e(a)(11),  the  Commission 
received  comments  critiquing  the  proposed 
amendments.  These  comments,  which  were 
addressed  in  'he  Commission's  order  approving  the 
substantive  rule  changes  issued  pursuant  to 
Exchange  Act  Rale  19t>-4,  do  not  relate  to  the 
reporting  plan  that  is  the  subject  of  this  approval 
order  issued  pursuant  to  Exchange  Act  Rule  19d-l. 
See  Securities  Exchange  Act  Release  No.  25763 
(May  27. 19B7).  S3  FR  2002S  (approving  NYSE  Rule 
342.20  and  amendments  to  NYSE  Rule  476(m)(11)). 

*  See  17  CI-K  200.3&-3(a)(44). 


Setf-Reguiatory  Organizations; 
Appikuitions  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

June  29. 1988. 

The  above  named  national  securities 
exchange  has  Hied  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f|(l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Black  Hills  Corporation 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3581) 
Premier  Industrial  Corporation 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3582) 

British  Gas  PLC 
Final  Installment  American 
Depositary  Receipts  (File  No.  7- 
3583) 
First  Fidelity  Bancorporation  (New) 

(File  No.  7-3584) 
NIPSCO  Industries.  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-3585) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

biterested  persons  are  invited  to 
submit  on  or  before  July  21. 1988,  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearings,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  fo  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathaa  G.  Katz. 

Secretary. 

|FR  Doc.  88-15077  Filed  7-^5-88: 8:45  amj 

MUJNQ  CODE  ■OlO-ei-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Advisory  Committee  for  Trade 
Negotiations  Services  Policy  Advisory 
Committee;  Meetings  and 
Determination  of  Closing  of  Meetings 

The  meetings  of  the  Advisory 
Committee  for  Trade  Negotiations  to  be 
held  July  7. 1988  from  1:30  p.m.  to  4:00 
p.m.,  in  Washington.  DC.  and  the 
Services  Policy  Advisory  Committee  to 
be  held  July  11-12. 1988.  in  Geneva. 
Switzerland,  will  include  the 
development,  review  and  discussion  of 
current  issues  which  influence  the  trade 
policy  of  the  United  States.  Pursuant  to 
'  Section  2155(f)(2)  of  Title  19  of  the 
United  States  Code.  I  have  determined 
that  these  meetings  will  be  concerned 
with  matters  the  disclosure  of  which 
would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions. 

More  detailed  information  can  be 
obtained  by  contacting  Barbara  North. 
Director,  Office  of  Private  Sector 
Liaison.  Office  of  the  United  States 
Trade  Representative.  Executive  Office 
of  the  President.  Washington.  DC  20506. 
Clayton  Veutter. 

United  States  Trade  Representative. 
|FR  Doc.  88-15078  Filed  7-5-88;  8:45  amj 

BILLING  CODE  31S0-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(CGD1  88-049] 

New  Yortc  Harlwr  Traffic  Management 
Advisory  Committee;  Meeting 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  USC  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  New 
Yorii  Harbor  Traffic  Management 
Advisory  Committee  to  be  held  on  July 
28. 1988.  in  the  Conference  Room, 
second  floor.  U.S.  Coast  Guard  Marine 
Inspection  Office.  Battery  Park.  New 
York.  New  York,  beginning  at  10:00  a.m. 

The  agenda  for  this  meeting  of  the 
New  York  Harbor  Traffic  Management 
Advisory  Committee  is  as  follows: 

1.  Introductions. 

2.  Feedback  on  Group  New  York's 
Anchorage  Management  performance 
and  the  monitoring  of  channel  13  VHF- 
FM. 

3.  Update  Kill  Van  KuU/Newark  Bay 
Dredging  Project. 


4.  Status  of  the  NY  Harbor  Traffic 
Management  Advisory  Committee. 

5.  Bridge  Administration  Status 
Report— Transfer  of  duties  to  USAGE 
and  safety  issues  of  bridge  repairs. 

6.  Topics  from  the  floor. 

7.  Review  of  agenda  topics  and 
selection  of  date  for  next  meeting. 

The  New  York  Harbor  Traffic 
Management  Advisory  Committee  has 
been  established  by  Commander.  First 
Coast  Guard  District  to  provide 
information,  consultation,  and  advice 
with  regard  to  port  development, 
maritime  trade,  port  traffic,  and  other 
maritime  interests  in  the  harbor. 
Members  of  the  Committee  serve 
voluntarily  without  compensation  from 
the  Federal  Government. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairperson,  members  of  the  public  may 
make  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  so  notify  the 
Executive  Director  no  later  than  the  day 
before  the  meeting.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time. 
FOR  FURTHER  HUFORMATION  CONTACT: 
Lieutenant  Commander  L  Brooks, 
USCG.  Executive  Secretary,  NY  Harbor 
Traffic  Management  Advisory 
Committee.  Port  Safety  Office.  Building 
109,  Governors  Island,  New  York.  NY 
10004:  or  by  calling  (212)  668-7834. 

Dated:  June  27. 1988. 
R.I.  Rybacki. 

Rear  Admiral,  U.S.  Coast  Guard,  Commaader. 
First  Coast  Guard  District. 
(FR  Doc.  88-15072  Filed  7-5-88;  8:45  am) 

MLLJNG  COOC  4t10-14-M 


National  Highway  Traffic  Safety 
Administration 

Denial  of  Petitions  for  Defect  and 
Noncompliance  Investigations 

On  June  1. 1987.  the  Center  for  Auto 
Safety  (CFAS)  petitioned  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  for  the  commencement  of  an 
investigation  to  determine  whether 
school  buses  manufactured  by  the 
Thomas  Built  Bus  Company  contain  a 
defect  that  relates  to  motor  vehicle 
safety  because  of  an  alleged  tendency 
for  these  buses'  floor  joints  to  separate 
in  crashes.  CFAS  also  petitioned  at  the 
same  time  for  an  investigation  to 
determine  whether  the  same  buses  fail 
to  conform  to  the  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
221, 49  CFR  571.221.  School  Bus  Body 
Panel  Joint  Strength.  On  November  3, 
1987.  NHTSA  denied  the  CFAS  petitions 
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to  conduct  both  investigations.  On 
December  4. 1987.  CFAS  filed  petitims 
to  reconsider  the  denial  of  both  earlier 
petitions.  The  petitions  for 
reconsideration  provided  no  significant 
new  information  about  the  Thomas 
school  buses  in  question  but  expressed 
some  new  arguments,  primarily 
concerning  the  intent  of  Congress  in 
enacting  the  school  bus  amendments  to 
the  Safety  Act  in  1974.  The  agency  now 
denies  these  petitions  for 
reconsideration. 

While  the  CFAS  petitions  for 
reconsideration  contain  no  significant 
new  hiformation,  NHTSA's  Office  of 
Defects  Investigation  (OOI)  has 
continued  its  review  of  possibly  relevant 
crash  data  involving  school  buses.  An 
analysis  of  this  information,  including 
some  cases  that  were  not  discussed  in 
the  petition  denials  of  November  3. 1987, 
is  therefore  part  of  the  basis  for  this 
petition  denial.  A  memorandum  setting 
out  this  analysis  is  being  placed  in  the 
agency's  public  file. 

The  ODI  analysis  of  available  school 
bus  crash  data  indicates  that  crashes 
which  have  generated  catastrophic 
forces  due  to  the  size  and  speed  of  the 
vehicles  and  objects  involved  may  have 
resulted  in  floor  joint  separation  or 
tearing  of  floor  panels  in  buses  made  by 
other  manufocturers  as  well  as  in 
Thomas  buses  and  that  Thomas  buses 
have  also  withstood  such  crashes 
without  floor  joint  separation  in  a 
number  of  instances.  Fortunately,  it  also 
appears  that  such  catastrophic  crashes 
involving  school  buses  have  been  rare 
events.  Because  of  this,  their  small 
number  prevents  meaningful  statistical 
analysis.  The  ODI  review  encompassed 
66  potentially  catastrophic  crashes.  20  of 
which  involved  Thomas  buses.  Floor 
separation  occurred  in  five  of  these  20 
crashes  and  may  have  occurred  in  at 
least  two  involving  buses  made  by  other 
manufacturers. 

One  of  the  observations  set  oat  in  the 
ODI  analysis  is  that.  'To  say  that  one 
bus  of  one  manufacturer  would  survive 
a  particular  crash  in  better  condition 
than  another  is  difficult,  if  not 
impossible,  due  to  the  truly  unique 
circumstances  of  each  and  every 
accident."  ODI's  report  concludes: 

Analysis  of  this  issue  provides  no  evidence 
of  a  safety-related  defect  *  *  *.  Althot^gh 
floor  separation  may  have  contributed  to  the 
injury  risk  in  these  accidents,  there  is  no 
pattern  of  evidence  that  would  warrant 
further  cofflmitroent  of  resources  to  determine 
whether  such  separations  might  occur  in 
other  less  catastrophic  events. 

While  ODI's  discussion  was  focused 
specifically  on  the  defect  petition,  the 
conclusion  is  equally  valid  with  respect 
to  the  petition  for  a  noncompliance 


investigation.  The  absence  of  evidence 
of  floor  separation  in  noncatastrophic 
crashes  supports  the  agency's  exercise 
of  discretion  to  close  its  investigations 
of  possible  floor  joint  noncompliances 
with  Federal  Motor  Vehide  Safety 
Standard  221.  School  Bus  Body  Pcmel 
Joint  Strength  in  light  of  the  apparent 
ambiguities  in  the  Standard. 

Both  new  petitions  contain  arguments 
that  Congress  intended  the  agency  to 
ensure  that  school  buses  would  be  able 
to  withstand  catastrophic  crashes  such 
as  those  relied  upon  by  CFAS  in  its 
petitions  and  reviewed  by  ODI.  For  the 
reasons  set  out  below,  the  agency 
disagrees  with  this  interpretation  of  the 
intent  of  Congress.  However,  even  if  this 
were  a  correct  interpretation,  it  would 
not  support  the  hkelihood  of  finding  a 
safety  related  defect  or  noncompliance 
based  on  the  facts  before  the  agency 
regarding  Thomas  btises.  If  Congress 
intended  a  level  of  crash  protection  to 
include  such  catastrophic  crashes  as 
high  speed  collisions  with  freight  trains 
and  heavy  trucks,  this  would  support  an 
argument  for  standards  of 
crashworthiness  far  exceeding  the  joint 
strength  requirements  of  Standard  No. 
221.  and  the  only  way  to  accomplish  this 
would  be  by  initiating  new  rulemaking. 
Such  a  Congressional  purpose  would  be 
difficult,  if  not  impossible,  to  accomplish 
by  enforcement  of  the  defect  notification 
and  remedy  provisions  of  the  Act  which 
ordinarily  depend  on  evidence  of 
significant  numbers  of  failures  in  one 
kind  of  vehicle  when  compared  to  other 
vehicles. 

We  do  not  agree  with  the  petitioners' 
interpretation  of  the  1974  amendment  to 
the  Safety  Act  that  related  to  school  bus 
safety.  This  anendment  tvfakh  appeared 
as  Title  II  of  the  Motor  Vehide  and 
Schoolbus  Amendments  of  1974.  added 
a  new  subsection  to  section  103  of  the 
Safety  Act.  15  U.S.C  1394(i),  which 
directed  NHTSA  to  adopt  new  Federal 
motor  vehide  safety  standards  for 
school  bus  safety,  specifying  the  aspects 
of  performance  to  be  covered,  which 
included  floor  strength  and 
crashworthiness  of  body  and  frame. 
Other  than  the  references  to  these 
aspects  of  performance,  the  1974 
amendments  contained  no  express 
statement  of  the  substance  of  the 
standards  to  be  adopted.  Therefore,  in 
the  words  of  the  amendment  itself. 
Congress  did  not  specify  a  level  of 
severity  of  accidents  against  which  the 
new  standards  should  proted.  However, 
by  pladng  the  amendment  regarding 
new  standards  in  section  103,  IS  U.S.C. 
1394,  the  section  which  contains  the 
general  safety  standard  setting  authority 
of  the  agency.  Congress  made  clear  its 
intent  that  the  new  Federal  motor 


vehicle  safety  standards  for  school 
buses  must  conform  to  the  requirements 
of  subsections  103(a)  and  (f)t3).  IS  U.S.C. 
1394(a)  and  (f)(3)  diat  provide  that: 

Each  such  Federal  motor  vehicle  safety 
Standard  shall  be  practicable,  shall  meet  the 
need  for  motor  vehicle  safety,  and  shall  be 
stated  in  obiective  terms. 

and  that 

In  prescribing  standards  under  this  section, 
the  Secretary  shall  *  *  *  consider  whether 
any  such  proposed  standard  is  reasonable, 
practicable  and  appropriate  for  the  particular 
type  of  motor  vehicle  or  item  of  motor  vehicle 
equipment  for  which  it  is  prescribed. 

If  the  existing  standards  applying  to 
schoolbuses  were  interpreted  as 
requiring  school  bus  construction  to 
withstand  such  catastrophic  crash 
forces  as  have  been  reviewed  here,  this 
interpretation  would  place  the  standards 
at  variance  with  the  requirements  of 
practicability  and  reasonableness  found 
in  these  provisions  of  section  103.  It  is 
not  apparent  to  the  agency  how  school 
buses  could  be  so  constructed  without 
prohibitive  expense.  Similarly,  the 
evident  intent  of  Congress  in  pladng  its 
mandate  for  school  bus  standards 
within  the  limits  of  reasonableness  and 
practicability  of  section  103  is  contrary 
to  petitioners'  argument  that  Congress 
intended  the  defect  provisions  of  the 
Safety  Act  to  require  the  recall  of  any 
school  buses  that  sometimes  fail  to 
withstand  such  rare  crashes  without 
floor  separation. 

Petitioners  have  quoted  the  House 
Committee  report  on  the  1974 
amendments  as  well  as  the  comments  of 
Rep.  Oilman  of  New  York,  a  sponsor  of 
the  legislation  who  dted 
"disintegration"  of  a  school  bus  in  a 
catastrophic  crash  with  a  freight  train  as 
an  example  of  the  kind  of  harm  to  be 
avoided  by  the  standards  to  be  adopted 
pursuant  to  the  amendments.  The 
Committee  said  in  part,  "Ideally,  there 
should  be  no  death  and  injury  statistics 
for  schoolbus  transportation." 

These  quotations  of  parts  of  the 
legislative  history  are  not  suffident  to 
support  the  interpretation  of  the 
amendment  advanced  by  petitioners. 
The  comments  of  one  member  of 
Congress,  even  a  sponsor  of  a  measure 
that  is  enacted,  do  not  necessarily 
express  the  views  of  the  whole  Congress  ' 
with  respect  to  the  interpretation  of  the 
measure.  While  the  Committee  Report 
may  be  more  authoritative,  the 
Committee's  expression  of  an  "ideal"  of 
perfectly  safe  school  bus  transportation 
is  not  a  basis  for  interpreting  its 
mandate  to  the  agency  regarding  the 
specific  level  of  protection  to  be 
incorporated  in  the  standards.  However, 


the  Committee  did  make  a  more  specific 
statement  that  is  more  useful  in  deciding 
the  question  of  whether  protection 
against  the  most  catastrophic  crashes 
was  intended  to  flow  from  the 
amendment.  The  Committee  said  in  the 
concluding  paragraph  of  the  same  report 
cited  by  petitioners: 

It  is  not  the  intent  of  this  title  to  mandate 
the  development  of  schoolbus  safety 
standards  which  would  result  in  severe  cost 
increases  for  schoolbus  manufacturers  and 
eventually  for  school  communities. 

The  agency  ctfncludes  that  it  Is 
unlikely  that  protection  against  any 
damage  such  as  floor  separation  in  the 
most  catastrophic  crashes  could  be 
accomplished  without  severe  cost 
increases.  This  is  evident  from  the 
apparent  facts  that  some  floor 
separations  have  apparently  occurred  in 
catastrophic  crashes  involving  the 


schoolbuses  of  more  than  one 
manufacturer,  and  that  the  crash  forces 
generated  by  large  objects  such  as 
heavy  trucks  and  trains  moving  at  high 
speed  are  difficult  to  manage  without 
such  damage. 

It  is  the  agency's  opinion,  therefore, 
that  Congress  did  not  intend  by  the  1974 
amendments  to  the  Safety  Act  that  the 
Federal  motor  vehicle  safety  standards 
that  would  be  adopted  pursuant  to  the 
amendments  should  necessarily  prevent 
floor  separation  in  all  catastrophic 
crashes,  or  that  the  definition  of  defect 
should  be  interpreted  so  as  to  make  any 
school  bus  having  a  floor  separation  in 
such  a  crash  subject  to  recall  as 
defective. 

The  petitions  to  reconsider  the  earlier 
denials  of  petitions  to  open  defect  and 
noncompliance  investigations  have  not 
presented  new  evidence.  The  arguments 


now  advanced  do  not  present  a  basis  for 
changing  the  agency's  earlier 
assessment  that  there  is  no  reasonable 
possibility  that  the  agency  would  order 
notification  and  remedy  at  the  end  of 
the  proposed  investigations.  The  agency 
continues  to  believe  that  the  proposed 
investigations  would  require 
commitment  of  resources  that  would  not 
be  warranted  by  the  very  remote  chance 
that  such  investigations  would  produce 
evidence  of  a  defect  or  actionable 
noncompliance.  The  petitions  are 
denied. 

Authority:  15  U.S.C.  1410(a);  49  CFR  Part 
552. 

Issued  on  June  30. 1988. 
George  L.  Parker, 

Associate  Administrator  for  Enforcement. 
|FR  Ooc.  88-15105  Filed  7-5-88;  8:45  am| 
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contains  notice*  o(  meetinga  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)  5  U.S.C.  552b(e)(3). 


coMMOorrv  nrruRcs  TRAOiNO 

COMMISSION 

TiMt  AND  DATI:  11:30  a.m..  July  8, 1988. 

PLACC:  2033  K  St.,  NW.,  Washington. 
DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTCfIS  TO  BC  CONSIDf  RCIK  Rule 

enforcement  review,  Enforcement 
matters. 

CONTACT  PtnSON  FOR  MORE 

information:  Jean  A.  Webb.  254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  88-15238  Filed  7-1-68;  3:42  pm] 

WLum  COM  sssi-at-M 

coMMOorrv  futures  tradino 
commission 

TIME  AND  DATE:  10:00  a.m..  Tuesday.  July 
26.1988. 

place:  2033  K  St.,  NW.,  Washington. 
DC.  5th  Floor  Hearing  Room. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Application  of  the  Chicago  Board  of 
Trade  for  designation  as  a  contract 
market  in  30-day  Interest  Rate  futures 
contract. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  88-15239  Filed  7-1-88:  3:42  pm) 

WLUNO  COOE  USt-OI-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:30  a.m..  Tuesday.  July 
26. 1988. 

place:  2033  K  St..  NW..  Washington. 
DC.  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  88-15240  Filed  7-1-88;  3:42  pm) 

BIUJNO  COM  (MI-ei-M 


corporation 

Pursuant  to  the  provisions  of  the 
"GoTenunent  in  the  Sunshine  Act"  (5 
U.S.C  552b).  notice  is  hereby  given  that 
at  11:04  a.m.  on  Thursday.  June  30. 1968, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the 
application  of  First  Wyoming  Bank — 
East  Cheyenne,  Cheyenne,  Wyoming,  an 
insured  State  nonmember  bank,  for 
caneent  to  purchase  certain  assets  of 
and  asssme  the  liability  to  pay  deposits 
made  ia  VFW  Federal  Credit  Union. 
Cheyenne.  Wyoming,  a  non-FDIC- 
insured  institution. 

in  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation: 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  by  authority  of 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A)(ii) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b(c)(6),  (c)(8),  and 
(c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW..  Washington.  DC. 

Dated:  )une  30. 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
[FR  Doc.  88-15235  Filed  7-1-88;  3:39  p.m.) 

aMLUNQ  COM  •714-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  oats:  10:00  a.m..  Friday.  July  & 

1988. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington,  DC  20551. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1989  Federal  Reserve 
Bank  budget  objective. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


NOTE.— Thia  meeting  will  be  recorded  for 
the  benent  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Ofrice,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  OfTice.  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  DC  20551. 

CONTACT  PERSON  FOR  MORI 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 

Date:  )uly  1. 1968. 
William  W.  WUas. 
Secretary  of  the  Board 
[FR  Doc.  86-15194  Filed  7-1-68: 11:15  am) 

BNXMO  COM  •21».«1-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  Approximately  10:30 

a.m..  Friday.  July  8. 1988.  following  a 

recess  at  the  conclusion  of  the  open 

meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  )uly  1, 198& 
William  W.  WUea. 
Secretary  of  the  Board. 
[FR  Doc.  88-15195  Filed  7-1-88;  11:15  am) 

WUNM  COM  e210-01-« 

agency:  Nuclear  Regulatory 

Commission. 

date:  Weeks  of  July  4. 11. 18.  and  25. 

1988. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Open  and  Closed. 
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MATTERS  TO  BE  CONSIDERED: 
Week  of  )uly  4 
Tuesday.  July  5 

2:00  p.m. 
Briefing  on  Accountability  of  Radioactive 
Material  Used  by  Material  Licensees 
(Public  Meeting). 

Wednesday.  July  8 

10:00  a.m. 
Briefing  on  EEO  Program  (Public  Meeting). 

Thursday,  fuly  7 

2:00  p.m. 
Briefing  on  Continuity  of  Government 
Handbook  (Closed— Ex.  1). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Week  of  July  11— Tentadva 

Tuesday,  fuly  12 

10:00  a.m. 

Annual  Briefing  by  INPO  (Public  Meeting). 
2:00  p.m. 

Briefing  on  Policy  Paper  for  Plant  Life 
Extension  (Public  Meeting). 

Wednesday,  fuly  13 

IMlpjn. 
Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting). 


10:00  p.m. 
Briefing  on  Final  Rule  on  10  CFR  Part 
50.46— ECCS  Acceptance  Criteria 
(Appendix  K)  (Public  Meeting). 
2:00  p.m. 
Periodic  Briefing  by  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting). 
3:30  p.m. 
Affirmation/Diacussion  and  Vole  (Public 
Meeting)  (if  needed). 

Friday.  July  15 

10:00  a.m. 
Briefing  on  Matters  of  Common  Interest 
Between  NRC  and  EPA  in  the  Regulation 
of  Radiological  Hazards  (Public 
Meeting). 

Week  of  July  18— TenUtive 

Thursday.  July  21 

10:00  a.m. 
Briefing  on  Current  Status  of  Nuclear 
Materials  Transportation  (Public 
Meeting). 
2K)0  p.m. 
Briefing  on  Individual  Plant  Examinations 
Generic  Letter  (Public  Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Friday,  July  22 
10:00  a.m. 


Briefing  on  Interim  Report  on  BWR  Mark  I 
Containment  Issues  (Public  Meeting). 

Week  of  July  25— Tentative 

No  Commission  meetings  scheduled  for 
Week  of  |uly  25. 

AOomONAL  wiformatiON:  AfTirmation 
of  "ALAB-891:  Remanding  Coaxial 
Cable  Issue"  (Public  Meeting)  was  held 
on  June  29. 

NOTE.— Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  to  vote  on  this 
date. 

To  verify  the  status  of  meetings  call 
(Recording)— {301)  492-0292. 
CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 

William  M.  Hill,  )r.. 
Office  of  the  Secretary. 

June  30. 1966. 
(FR  Doa  88-15241  Filed  7-1-88;  3:43  pm) 

BiLUMG  COM  7SM>-01-ai 
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published  Presidential,  Rule,  Proposed 
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prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Pacific  Coast  Groundfish  Fishery 

Correction 

In  notice  document  88-13957  beginning 
on  page  23436  in  the  issue  of 
Wednesday,  June  22. 1988,  make  the 
following  correction: 

On  page  23437.  in  the  first  column,  in 
the  second  complete  paragraph.  "(5) 
Gear"  should  read  "(5)  Place". 

BM.UNO  CODE  tS06«1-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-03047-4212-12] 

Realty  Action,  Exchange  of  Public 
Lands  in  Bingham  County,  10 

Correction 

In  notice  document  88-13885  beginning 
on  page  23314  in  the  issue  of  Tuesday, 
June  21, 1988.  make  the  following 
corrections: 

1.  On  page  23314,  in  the  first  column, 
under  T 1  S.,  R.  33  E..  B.M.,  in  Sec.  5 
"NMjSE'A"  should  read  "NV4SWy4";  and 
in  the  second  column,  in  Sec.  10,  in  the 
second  line  "SViNWVi."  should  read 
"SV^NWV4". 

2.  On  the  same  page,  in  the  third 
column,  the  14th  line  should  read  "T.  1 
N..  R.  35  £..  B.M..". 

3.  In  the  same  column,  the  16th  line 
should  read  "T.  1  S.,  R.  35  E.  B.M..". 

BHXING  COOC  160541-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(AlrspM*  Docket  No.  8S-AQL-10) 

Proposed  Establishment  of  Transition 
Area;  Kenosha.  Wl 

Correction 

In  proposed  rule  document  88-13867 
appearing  on  page  23257  in  the  issue  of 
Tuesday.  June  21. 1988.  make  the 
following  corrections: 

1.  In  the  first  column,  under  SUMMARY, 
in  the  ninth  line,  after  "procedures" 
insert  "in". 

2.  In  the  same  column,  under  FOR 
FURTHER  INFORMATION  CONTACT,  in  the 
third  line,  after  "East"  insert  "Devon". 

BHXINQ  COOC  ISOS^I-O 


Wednesday 
July  6,  1988 


UMI 


Part  II 

Environmental 
Protection  Agency 

Premanufacture  Notices;  Monthly  Status 
Report  for  Mardi  198S 


25408  Federal  Register  /  Vol.  53.  No.  129  /  Wednesday.  July  6.  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  129  /  Wednesday.  July  6,  1988  /  Notices 


25409 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-S3104;  Fm.-3393-9| 

Premanufacture  Notices;  Monttily 
Status  Report  for  March  IMS 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5(d)(3)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  requests  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
March  1988. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  requests  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
ADDRESS:  Written  comments,  identified 
with  the  document  control  number 
"(OPTS-53104)"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
(TS-790).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
b-100.  401  M  Street  SW.,  Washington. 
DC  20480.  (202)  554-1305. 
FOR  FURTHER  INFORMATKM  CONTACT 
Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-611.  401  M  Street  SW..  Washington, 
DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  March:  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  March;  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  March:  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  March;  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended.  Therefore,  the  March 
1988  PMN  Status  Report  is  being 
published. 

Publication  of  the  monthly  status 
reports  for  PMNs  have  been  delayed  due 
to  a  computer  sorting  error,  which  has 
been  corrected.  A  cumulative  October 
1987  through  January  1988  report  is 
currently  being  prepared,  and  will  be 


published  shortly.  This  report  for  March 
1988  reflects  the  correction  of  the  error 
and  reestablishes  the  monthly 
sequential  publication  of  the  PMN  status 
reports. 

Date:  )une  1. 1988. 

Douglas  W.  Seilefs. 

Acting  Chief.  Public  Data  Branch,  Information 
Management  Division.  Office  of  Toxic 
Substances. 

Premanufacture  Notice  Monthly  Status 
Report,  March  1968 

I.  244  Premanufacture  Notices  and 
Exemption  Requests  Received  Dur- 
ing THE  Month 


P88-gOS 
PB8-90a 
P88-907 
P88-90S 
P88-S09 
P88-«10 
P8ft-eil 
PSS-S12 
P  86-913 
P  88-914 
P  88-915 
P 88-916 
P  86-917 
P 88-919 
P  86-420 
P  88-921 
P  88-922 
P88-g23 
P  86-924 
P  86-925 
P88-S28 
P86-927 
P86-92a 
P86-929 
P88-930 
P  88-931 
P  86-932 
P88-933 
P88-934 
P86-93S 
P88-936 
P 86-937 
P88-938 
P88-e39 
P88-940 
P  86-941 
P  88-942 
P  86-943 
P88-944 
P  88-945 

Pno    t\Ma 
OCP  uw 

P  86-947 

P88-948 

P  88-949 

P88-950 

P  86-951 

P86-952 

P88-953 

P  86-954 

P86-955 

P86-9S6 

P  86-967 

P88-BSa 

P88-e59 

P88-960 

P  86-961 

P8e-862 


PMN  No. 


P88-9e3 
P88-9e4 
P86-46S 

P8s-9ee 

P  86-967 

Pa6-«e8 

P86-9e9 
P  86-970 
P  86-971 
P  88-072 
P  66-973 
P  88-974 
P8S-«75 
P88-97e 
P88-977 
P  86-978 
P86-97g 

P8»-9eo 

P  88-961 
P88-9e2 
P88-983 
P88-9e4 
P88-98S 
P86-9ee 
P 88-987 

p  ftA    QQB 

Pnn  nnn 
P86-990 
P8e-991 
P  88-992 
P86-9S3 
P  flfl  004 
P86-995 
P86-99e 
P86-9e7 

pas-flss 

P88-99e 

P  86-1000 
P  88-1001 
P  88-1002 
P  88-1003 
P  88-1004 
P  86-1005 
P  86-1008 
P  86-1007 
P  86-1008 
P  86-1009 
P 86-1010 
P  86-1011 
P  86-1012 
P  86-1013 
P 80-1014 
P  88-1015 
P 86-1018 
P  88-1017 
P  88-1018 
P  86-1010 


P  86-1020 
P  88-1021 
P  88-1022 
P 86-1023 
P  88-1024 
P8S-102S 
P  88-1026 
P  88-1027 
P  88-1028 
P 88-1029 
P  86-1030 
P8S-1031 
P8S-1032 
P 86-1033 
P  86-1034 
P  88-1035 
P  88-1036 
P  86-1037 
P  86-1038 
P  86-1039 
P 86-1040 
P  86-1041 
P  86-1042 
P  88-1043 
P  86-1044 
P 66-1045 
P8S-1046 
P  88-1047 
P  88-1048 
P8fr-1049 
P  88-1050 
P  88-1051 
P  88-1052 
P  88-1053 
P  88-1054 
P  86-1055 
P  86-1056 
P  86-1057 
P  88-1058 
P  86-1059 
P  88-1060 
P  88-1061 
P  88-1062 
P  86-1063 
P  86-1064 
P  88-1065 
P  86-1066 
P  86-1067 
P  88-1068 
P  86-1080 
P  86-1070 
P  88-1071 
P  88-1072 
P  86-1073 
P  88-1074 
P  88-1075 
P  86-1076 
P  86-1077 
P  88-1078 
PS8-107S 
P  86-1080 
P  86-1061 
P 88-1062 
P  86-1063 
P 88-1064 


pss-iess 

P  86-1066 
P  86-1067 
P  86-1088 
P  88-1009 
P  86-1090 
P  88-1091 
P  88-1092 
P  86-1093 
P  86-1004 
P 86-1095 
P  86-1096 
P  86-1097 
P  88-1098 
P  88-1099 
P  88-1100 
P  86-1101 
P 86-1102 
P  86-1103 
P  86-1104 
P  86-1105 
P  88-1106 
P  88-1107 
P  88-1106 
P  86-1109 
P  86-1110 
P  88-1111 
P  88-1112 
P  88-1113 
P  88-1114 
P  88-lllS 
P  88-1116 
P  86-1117 
P  88-1118 
P  88-1119 
P 88-1120 
P  86-1121 
P 86-1122 
P  86-1123 
P  88-1124 
P  88-1125 

Y  88-0131 

Y  88-0132 

Y  88-0133 

Y  88-0134 

Y  88-0135 

Y  86-0136 

Y  86-0137 

Y  86-0138 

Y  88-0139 

Y  86-0140 

Y  86-0141 

Y  88-0142 

Y  88-0143 

Y  86-0144 

Y  88-0145 

Y  86-0146 

Y  86-0147 

Y  88-0146 

Y  88-0149 

Y  86-0150 

Y  86-0151 

Y  86-0152 

Y  86-0153 

Y  88-0154 


II.  272  PREMANUFACTURE  NOTICES  RE- 
CEIVED Previously  and  Stiu  Under 
Review  at  the  End  of  the  Month 


PMN  No. 


P83-6e0 
P  04-1182 
P  84-1183 
P  85-0087 
P  85-0216 
P85-0S3S 
P8S-0538 
P  85-0619 
P  65-0718 
P85-0801 


PSMmi 
P88-0066 

Paa-ooeo 

Pa8-0087 
P88-00SZ 
P88-«2a2 
Pa8<4>2B3 
P88-0294 
P8e-0295 
P86-0S02 


P86-0660 
PB6-0662 
P  86-1011 
P  86-10: 8 
P  86-1189 
P  86-1235 
P  86-1356 
P  86-1440 
P  86-1602 
P  86-1603 
P  86-1604 
P  86-1607 
P  86-1712 
P  87-0057 
P  87-0058 
P  87-0059 
P  87-0068 
P  87-0090 
P87-O105 
P  87-0197 
P  87-0196 
P  87-0199 
P  87-0200 
P  87-0201 
P  87-0235 
P  87-0318 
P  87-0323 
P  87-0328 
P  87-0547 
P  87-0548 
P87-0549 
P  87-0635 
P  87-0636 
P  87-0637 
P  87-0638 
P  87-0640 
P  87-0641 
P  87-0642 
P  87-0723 
P  87-0738 
P  87-0752 
P  87-0770 
P  87-0790 
P  87-0794 
P  87-0002 
P  87-0903 
P  87-0930 
P  87-0031 
P  87-0963 
P  87-0971 
P  87-0973 
P  87-1000 
P  87-1010 
P  87-1028 
P  87-1041 
P  67-1068 
P  87-1104 
P  87-1123 
P  87-1147 
P  87-1155 
P  87-1159 
P  87-1192 
P  87-1201 
P  87-1212 
P  87-1213 
P  87-1218 
P  87-1226 
P  87-1227 
P  87-1272 
P  87-1273 
P  87-1306 
P  87-1318 
P  87-1319 
P  87-1337 
P  87-1379 
P  87-1417 
P  87-1436 
P  87-1437 
P  87-1456 
P  87-1471 
P  87-1542 
P  87-1546 
P  87-1547 
P  87-1548 
P  87-1549 
P  87-1553 
P  87-1555 


P  87-1657 
P  87-1873 
P  87-1676 
P  87-1677 
P  87-1679 
P  67-1680 
P  87-1694 
P  87-1759 
P  87-1780 
P  87-1769 
P  87-1770 
P  87-1784 
P  87-1787 
P  87-1813 
P  87-1814 
P  87-1830 
P  87-1865 
P  87-1872 
P  87-1879 
P  87-1881 
P  87-1882 
P88-0004 
P  88-0049 
P86-00S9 
P88-0063 
P86m079 
P88-0083 
P  88-0127 
P 86-0129 
P 88-0132 
P 88-0134 
P  88-0138 
P  86-0156 
P 86-0157 
P 68-0172 
P  88-01 75 
P  86-0176 
P86-0179 
P  88-0181 
P  88-0182 
P  86-0183 
P  88-0187 
P  88-0195 
P88-0204 
P 80-0212 
P 88-0217 
P88-022S 
P  88-0244 
P  68-0245 
P  86-0262 
P 66-0263 
P 66-0270 
P  86-0275 
P88-0288 
P86-0290 
P86-0304 
P  86-0311 
P  88-0315 
P  88-0319 
P  88-0320 
P 66-0326 
P88-0334 
P  86-0335 
P88-0348 
P86-0353 
P  68-0387 
P68-0388 
P86-0393 
P86-0395 
P 88-0410 
P  88-0436 
P  88-0441 
P88-0465 
P86-0468 
P86-04e5 
P  86-0494 
P  88-0515 
P  86-0522 
P  88-0525 
P88-054e 
P 88-0547 
P86-0564 
P86-0566 
P  86-0567 
P86-«566 
PS8-056e 
P  88-0570 


P  88-0571 
P  86-0572 
P  88-0573 
P  86-0576 
P  86-0587 
P88-0596 
PB8-0600 
P88-0eOl 
P88-0602 
P  88-0603 
P88-060e 
P86-0606 
P86-06U9 
P  88-0610 
P86-0C22 
P86-0624 
P88-0629 
P88-0630 
P88-0633 
P 88-0641 
P  88-0652 
P66-06S8 
P86-0665 
P  88-0671 
P88-O70O 
P  86-0701 
P  88-0712 
P  88-0713 
P  88-0715 
P  88-0716 
P  88-0720 
P88-0728 
P  86-0742 
P  88-0758 
P  88-0750 
P  88-0768 
P86-0-69 
P  88-0770 
P86-0772 


r88-0773 
P 86-0761 
P  86-0762 
P  86-0792 
P  88-0797 
P88-0611 
P  86-0813 
P88-0e21 
P88-0e23 
P  88-0825 
P86-0R28 
P  86-0631 
P88-08J6 
Pe8-0B37 
P  86-0845 
P86-0654 
P86-0e58 
P88-0e62 
P86-0663 
P86-0864 
PB8-0870 
P  86-0875 
P88-0879 
P86-0682 
P88-0683 
P88-0884 
P88-0B8e 
P8e-0688 

P8a-a689 

P88-0890 
P  86-0891 
P  66-0692 
P68-0693 
P86-0a94 

P68-oa9e 

P88-09n0 
P86-0901 
P88-0902 
P86-0H18 


ill.  238  Premanufacture  Notices  and 
Exemption  Requests  for  Which  the 
Notice  Review  Period  Has  Ended 
During  the  Month 

[Expiration  of  the  notice  review  period  does  not 
signify  tt^t  the  chemical  has  been  added  to  the 
Inventory.! 


PMN  No. 


P  84-1182 
P  84-1183 
P  85-0941 
P86-0S00 
P86-0501 
P86-05U2 
P86-0S03 
P86-0660 

P86-oee2 

P  86-1440 
P  88-1469 
P  87-0068 
P  87-0200 
P  87-0568 
P  87-0569 
P  87-0570 
P  87-0723 
P 87-0626 
P  87-0895 
P  87-0902 
P  87-0903 
P  87-0904 
P  87-1123 
P  87-1218 
P  87-1456 
P  87-1770 
P  87-1877 
P  87-1878 
P  87-1882 
P86-O063 
PB8-0204 
P  68-0245 
P86-02a7 
P68-0280 


P 88-0304 
P  86-0328 
P  88-0329 
P 86-0330 
P  86-0331 
PB8-0:t32 
P  86-0333 
P  68-0334 
P  68-0335 
P 86-0336 
P  68-0337 
P66-0336 
P88r-0339 
Pe6-0340 
P  88-0341 
P  68-0342 
P  68-0343 
P  88-0344 
P86-034& 
P88-034H 
P  86-0347 
P68-<i349 
P  86-0350 
P  88-0351 
P 88-0354 
P88-03S5 
P88-0356 
P 88-0357 
P  86-0338 
P  88-0359 
P86-0360 
P  86-0361 
P86-03e2 
P86-0363 


P88-0364 
P66-0365 
Pe8-03e6 
P  88-0367 
P  68-0368 
P  88-0369 
P  66-0370 
P  88-0371 
P88-0373 
P  88-0374 
P  66-0375 
P  88-0376 
P  88-0377 
P  68-0378 
P  88-0379 
P6e-O380 
P88-0381 
Pe8-0382 
P88-0383 
P66-0384 
P88-0385 
P88-0386 
P66-0369 
P88-O390 
P  88-0391 
P  88-0392 
P  66-0394 
P  86-0396 
P86-0397 
PB8-039e 
P  86-0399 
P86-0400 
P88-0401 
P88-0402 
P86-04fl3 
P8&-0404 
P86-040S 
P86-0406 
P88-0407 
P88-040e 
P88-0409 
P  88-0410 
P 88-0411 
P  66-0412 
P  88-0413 
P  88-0414 
P  68-0415 
P  86-0416 
P  86-0417 
P  88-0418 
P  88-0419 
P  88-0420 
P  86-0421 
P  88-0422 
P  68-0423 
P  66-0424 
P  86-0425 
P  86-0426 
P  88-0427 
P  86-0428 
P  86-0429 
P  88-0430 
P  88-0431 
P  66-0432 
P88-0433 
P  86-0434 
P  68-0435 
P  88-0437 
P  88-0438 
P  86-0439 
P86-0440 
P  88-0442 
P  88-0443 
P8e-0444 
P 88-0445 
P86-0446 
P  66-0447 
P86-0446 
P  86-0449 
P  88-0450 
P  88-0451 
P  86-0452 
P  88-0453 
P88-0454 
P  88-0455 
P 66-0456 


P  88-0457 
P  86-0456 
P  86-0459 
P86-O460 
P  86-0461 
P88-0462 
P86-0463 
P86-0464 
P88-0466 
P  86-0467 
P88-0469 
P  86-0470 
P  88-0471 
P 88-0472 
P 88-0473 
P 88-0474 
P  86-0475 
P  86-0476 
P 86-0477 
P  86-0478 
P 86-0479 
P88-O4fl0 
P86-0481 
P88-0482 
P88-0483 
P8e-0484 
P88-0485 
P86-048e 
P88-0487 
P66-0488 
P88-0489 
P 88-0490 
P88-0491 
P  88-0492 
P  88-0493 
P  88-0494 
P  66-0495 
P  66-0496 
P  68-0497 
P  88-0496 
P86-0499 
P88-OS00 
P68-O501 
P8tl-O502 
P86-0S03 
P88-05n4 
P88-05a5 
P88-0562 

Y  86-0021 
Y88-0022 

Y  66-0023 

Y  66-0024 

Y  88-0106 

Y  86-0112 

Y  86-0113 

Y  88-0114 

Y  86-0116 

Y  88-0117 

Y  86-0118 

Y  88-0119 

Y  86-0120 
Y 68-0121 

Y  86-0122 

Y  86-0123 

Y  86-0124 

Y  86-0125 

Y  86-0128 

Y  86-0127 

Y  86-0126 

Y  86-0129 

Y  86-0130 

Y  86-0131 

Y  86-0132 

Y  86-0133 

Y  88-0134 

Y  88-0135 

Y  88-0136 

Y  88-0137 

Y  88-0138 

Y  86-0139 

Y  88-0140 

Y  86-0141 

Y  68-0142 

Y  86-0143 
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IV.  136  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  to  Manufacture 


PMNNo. 


P  82-0325 
P  63-0293 
P  83-0414 
P83-0539 
P  83-1238 
P  84-0360 
P  84-0535 
P  84-0587 
P  84-0679 
P  84-0712 
P  84-1152 
P  84-1204 
P  85-0054 
P  85-0055 
P  85-0081 
P  85-0062 
P  85-0942 
P  85-1314 
P  85-1344 
P  85-1345 
P  86-0104 

P  86-0191 
P  86-0192 
P  86-0195 
P 86-0223 
P  86-0256 
P 86-0591 
P86-06e9 
P  86-0942 
P  86-1089 
P  86-1 159 
P  86-1246 
P  86-1257 
P  86-1357 
P  86-1359 
P  86-1360 
P  86-1361 
P  86-1362 
P  86-1363 
P  86-1641 
P  86-1740 

P  87-0002 
P  87-0006 
P  87-0007 
P  87-0008 
P  87-0009 
P  87-0011 
P  87-0041 
P  87-0082 
P  87-0094 
P  87-01 11 
P  87-0139 
P  87-0246 
P  87-0257 
P  87-0421 
P  87-0458 
P  87-0459 
P  87-0502 
P  87-0572 
P  87-0667 
P  87-0706 
P  87-0739 
P  87-0758 
P  87-0819 
P  87-0837 
P  87-0841 
P  87-0908 
P  87-0913 
P  87-0934 
P  87-0940 
P  87-0992 
P  87-0995 


ktonlily/goncflc  nt/i)^ 


G  McryVic  rMin »....„» — 

Potymar  of  acrylonHnte:  l.3-buladten«;  and  hydrogan.. 

G  Oiaazo  autwWulad  aromatic  Co«npound 

G  SubaMulad  araftylsiianM 

G  SubaMulad  anihraquinona 

ouuaiNuuMJ  nofiyipnanoi  rofyfnar -...-.......»»...«»». 

G  AtiaH  meM  polycaittoxytala  ...„ 

G  Mkft  phoaphaia  salt  of  potyamlnoamMa 

G  San  of  dialMpNMpfwrodittitotc  add... 


G  SubaMulad  pbanytonaazonapMliaiana  triiutfonlc  add.. 

G  Cofipar  oon^plm  of  a  wbaMuled  pbanyl  azo 

G  SubaMulad.  auHonalad  naphttiylazo.  aodlum  salt 

G  OrgafKMungslafi  compound »...««.«... 

G  SubaMulad  sutfonaiad  naptiihalana ., 


M[3-Malhyt  S.(pbanyi.aniineh2,4-panladianylldana  banzanamina,  monofiydrobromida  aaR~ 

G  TatraaubaMutad  pyrazole  saM 

Q  SubaMulad  propanamMa 

G  SubaMuled  coppar  pDmaiocyantna„ 


G  MhaK  malal  salt  of  subaMutad  auHo  afyl  transition  matal  compiox. 
G  PofyaubaMulad  suHo  aryl  iranaMion  matal  complex. 


1.<3'OitafO-S'-V>«thyl  suHonyl  suHuric  ester,  sodium  salt;  pbenylamlno)-S-lriazinylamino)-5-<2"naphthylazo-1",5"-dteuNonic  add, 
dtoodkjm  salt>.6-hydro)(y-4-napMhalana-sulfonic  add.  sodium  salt 

G  Alkyl  phoapbata  salt  of  an  acytalad  polyamine „ 

G  Alkjl  pboapliata  salt  of  an  acylated  potyamirta 

G  Quartamafy  ammonium  salt  of  siloxane  arxl  amidlna . 


G  SubaMuled  helarocyda  azonapbihaianeauHonic  add.  salt 

G  lonomar  polymar  (ethytone-Metbaoytte  add  copolymer  in  salt  tarm).. 

G  A  Malsic  modifiad  roain  eater,  amino  alcohol  salt 

G  Copolymer  of  methacrylic  and  acrylic  esters 

G  PMaaaiufn  alkenyl  succmale 

G  SubaMulad  imidazole 

G  CaiWnol  functional  silicona  fluid 


G  Hyckoxy  fcmctional  acrylic  methacrylata  polymar 

G  (Alkylaryl  heterocyde)  alkenyl  subsMuled  qumtnium  saN  wNb  MhioronwtrMneauNonic  add.. 

G  A*yl  and  acyt  substituted  quinoMne 

G  Oialhyl  quinoline 

G  CXAIkylaryl)  substituted  Cydopropene _.^_„„ 

G  Alkylary«ndk>l.  alM  and  oxo-substitulad  dioxana 

G  Oiaikyl  quinolinium  methyl  suHata „ _ 

G  Caator  oil  aster 


G  Mixed  arylamides  from  reaction  of  arylaminoirtdanamlna  with  an  aryl  add  cNoiWa,  an  aNuwy  aubsMuled  «yl  add  chlorWa  and  a 
monobrominated. 

G  SubaMulad  polyester  of  neopherrlyl  glycol 

G  SubaMulad  acryiated  methacrylala  po^mer  wiith  stylenre IIIZI 

G  Styrenatad  acrylic  mettia^rylic  polymar _.. 

G  Styrenatad  substituted  acrylic  methacrylate  polymer 1.JZZ " 

G  Complei  polyester  iwith  neoentyl  glycol 1"..Z...L 

G  Acrylic  methacrylic  polymer ___. "^ 

Q  SubaMulad  I  leteromono-cydyf  caibomonocydic  thiobanzindol ." I ~ . 

G  Polymar  from  reaction  including  pftenol  and  diethylenetriamina 

G  Akylane  diol  alkyl  ether  ester „ . 

G  Nitrogen  heterocyde  derrvalive.. 


G  Reaction  product  of  aryl  and  alhyt  dk^itooxyitos/alkana  polyols/  aatar  polyesler  with  an  acrylic  prepolymer.. 

G  PoMvinyf  eater  counsal  urated  dk»rboxy«c  add  ester.  axMXIn  co«crylate 

G  Polyesterimide  resin 

G  Hydrofunctional  acrylate  methacrylale 

G  Alkana  add,  ester 

G  Hydrogenated  condensate  of  alkana  and  2.meth(wyphenol .. 

G  Oialhenylamide „ _.. „._„ 


Sodium  sulfate,  sodium  tusulfate „._.™.„. 

G  MorK>subatHuted  aryl  latty  ac<d  aslar 

G  Styrenatad  hydroxy-functional  methacrylic  acrylic  polymer. 

G  Polyoxyethylene  latty  esters 

G  Amino  lunctkx>al  poiysitoxarte 

G  Silicone  modrtied  polyester '. '. 


Sodium  chloride,  water,  isopropanol.. 
G  Titanhim  (dWkanolamine)  oxide..... 

G  Styrene/butadiene  copolymer 

G  Sulfide  anttoxidant  synergist . 


G  MonoaubsWuled  phenyl  azonaphlhatanesulfonK;  add,  salt 

G  Monosubstltuted  phenyl  azo  disubstltuled  naphthalenesulfonic  add.  alkytamina  salt.. 


Dale  of 


Fab.  12.  1968. 
Mar.  17,  1963. 
Dec.  3,  1965. 
Jan.  22.  1968. 
Dec.  6,  1965. 
May  28,  1985. 
Aug.  28,  1964. 
Fab.  25,  1968. 
Feb.  11.  1968. 
Mar.  15,  1986. 
Mv.  28,  1985. 
Oct  29.  1965. 
Jan.  15,  1968. 
Oct  11,  1965. 
Jan.  21. 1968. 
Fab.  5.  1988. 
Fab.  26,  1968. 
Apr.  3,  1988. 
May  15,  1986. 
Nov.  12,  1965. 
Feb.  10,  1988. 

Mar.  10.  1988. 
Mw  10,  1968. 
Fab.  20,  1966. 
Fab.  26,  1968. 
Feb.  22.  1968. 
Jan.  9,  1967. 
Fab.  10,  1988. 
Sept  8,  1966. 
Dec.  16,  1986. 
Jaa  6.  1987. 
Feb.  25,  1966. 
Feb.  10.  1968. 
Oct  13.  1967. 
Mw.  18,  1987. 
June  15.  1987. 
June  3,  1987. 
Aug.  10,  1967 
June  4.  1988. 
Dec.  30.  1987 
July  6.  1987. 

Fab.  10,  1968. 

Do. 

Do. 

Da 

Da 

Do. 
Feb.  17,  1987 
Fab.  3,  1988. 
July  27,  1987 
Feb.  10,  1986. 
Feb.  25,  1988. 
Feb.  22,  1988. 
Feb.  10,  1988. 

Do. 
Feb.  20,  1988. 

Do. 
Jan.  26.  1968. 
Dec.  18,  1967 
Jan.  15,  1988. 
Mv.  4.  1968. 
Fab.  10,  1968. 
Feb.  4,  1988. 
Mv.  6.  1988. 
Feb.  16,  1988. 
Sept.  8.  1987 
Mar.  16,  1988. 
Mw.  4,  1968. 
Fab.  4,  1968. 
Mar.  1,  1988 
Jan.  26.  1988. 
Fab.7,  1968. 


IV.  136  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  to  Manufacture— Continued 


PMNNo. 


P  87-1019 
P  87-1021 
P  87-1024 
P  87-1052 
P  87-1111 
P  87-1 132 
P  87-1135 
P  87-1173 
P  87-1237 
P  87-1438 
P  87-1497 
P  87-1506 
P  87-1585 
P  87-1637 
P  87-1693 
P  87-1781 
P  87-1799 
P  87-1834 
P  87-1840 
P  87-1842 
P  87-1868 
P  87-1869 
P  87-1883 
P  87-1887 
P  87-1901 
P  87-1902 
P  87-1903 
P88-0026 
P  88-0028 
P  88-0029 
P  88-0052 
P88-0053 
P88-0054 
P  88-0057 
P  88-0060 
P  88-0078 
P  88-0097 
P8&-O099 
P  88-0104 
P  88-0105 
P  88-0106 
P  88-0107 
P  88-0131 
P  88-0145 
P  88-0153 
P  88-0169 
P  88-0170 
P  88-0185 
P  88-0197 
P  88-0208 
P  88-0224 
P  88-0228 

P  88-0229 
P  88-0232 
P88-0233 
P  88-0259 
P  88-0274 
P  88-0277 
P  88-0293 
P  88-0295 
P88-0306 

Y  87-0223 
Y88-0056 

Y  88-0058 


ktentity/generic  name 


G  Modified  polyurethane  polyacrylate . 

G  Styrenated  methacrylale  polyrner  ..„ — 

G  Hydroxy  functional  acrylate  meltiyacrylate . 
G  Styrenatad  methacrylate . 

G  DisubsMuted  quinaoridone - -.. 

G  Cashew  nutshell  liquid  polymer  with  formaldehyde  polyamide.. 

Acetic  add.  water _ _ 

Isopropylmorptiokne - -»..».»...».»..».. 

1,2-Oimethylsilazane  (l-methylsilazane)  copolymer.. 

G  DodecylplMnoi-formal-dehyde-polyamine  resin 

G  Mono  substituted  aryl  resin — 

Alkyd  polymer 

G  Slyrene  acrylic  copolymer.. 


Date  of 
commencement 


Ct«loroelttane-2.propenoic  add  monoester  with  1,2-propandiol-2't)utenedioic  acid  polymer.. 

G  Polyesler  resin „ _ 

G  Slyrene-N.butylacrylate  copolymer .._. _ 

G  Modified  trioxarte  copolymer _ 

G  Acrylic  copolymer  resin „ 

G  Alkoxylated  amine  akx>hol - — 

Dimethyl  terepftthalene;  ethylerw  glycol:  neopentyl  glycol:  isophthalic  add;  adipK:  Add.. 

G  Chloroelkylctikyosilane _ 

G  Aminoalkytsilane 

G  Modified  acrylic  oopolymer„ 
G  Modified  acrylic  copolymer.. 


G  Methoxy-methacrylate  sitoxane - 

G  OrganofurKinnal  polysitoxarte 

G  Polydimethylsikwane - 

G  Substituted  heteropotycyde  alkyl  substituted  alkyl  sut>stituted  heteropolycycle,  salt.. 

G  Sutjstituled  aminophenyl  substituted  heteropolycycle.  salt 

G  Disubstituted  heteropolycycle,  salt _ 

G  Azomethine  dye  derivative „ . 

G  IndopherK)!  derivative 

G  Azomethine  dye.. 


Maleic  aniiydride;  maleimkle  of  amino  propyltriethoxysilane — 

G  Fit)er^-eactive  dye - 

G  Styrene,  butadiene,  polymer  with  alkanedioic  add  and  aAlkane  ester 

G  Al^phatk:  ester 

Adipic  add:  1,4-butane.diol:  neopentyl  glycol;  dibromoeopentyl  glycol:  tetrabutyl  titanate 

Adipic  add:  polyethylene  terephthalate:  dipropylene  glycol  pentaeryttwitol  tetrabutyl  titanate.. 

Adipic  aod:  tnethytene  glycol;  telraettiylerie  glycol  tetratxityl  titanate 

G  Alkyd  resin  intermediate 

G  Copolymer  alkyd  resin . — . 

G  Salt  of  polyhydroxystyrene  with  tertiary  aromatk:  amine. _ - 

G  Inolphenol  derivative 

G  Aromatic  phosphinate - - 

G  Cakaum  and  strontium  salt  of  azo  dye .. - 

G  Catoium  arvl  strontium  salt  of  azo  &f9 

G  Caitjamic  add  ester _ _ . 

G  Irxlophervjl  derivative _ . i 

G  Sut>s1ituted  aryl  akphatk;  amine 

G  Urtsaturated  polyester  polymer.. 


G  Hydrocartxm,  steam-cracked  aromatk:  05-012  cyctoalkadiene  fractkKis  polymer  with  heteromonocyckc-sut)stituted  alkyll)en- 
zene. 

G  Alkaline  metal  cartwxylate — : 

Adipic  add;  terephttialk;  add;  1,44)utanediol;  neopentyl  glycol:  tetrabutyl  titanate 

Adipic  add:  polyethylene  terephthalate:  1 ,4-butaned»l:  neoperityl  glycol  tetratxityl  Manatee 

G  Acrytated  polyurettwir>e — 

G  Polymeric  fkanolic  add  ester 

G  Reaction  product  of  akjminum  isopropoxide,  ethyl  acetotacetate,  and  isobutyl  akx>hol -. 

G  PolyeHier  polyol - - - 

G  Water  reducible  copolymer  alkyd - — 

Dodecenesullonic  add,  sodium  salts  hydroxydodecane  sulfonK  add,  sodNjm  salts . — - 

G  Alkyd  resm ~ - 

G  Acrylic  resin  sokitk>n - 

G  Nortiomene  copolymer > 


Feb  10.  1968 

Do 

Do. 

Do. 

Do. 
Mar.  15.  1988 
Mar.  3.  1988. 
Mar.  7.  1988. 
Feb.  18.  1988 
Mar.  8,  1968. 
Feb.  24.  1988 
Dec  28.  1967 
Feb.  9.  1988. 
Feb.  20.  1968. 
Feb.  11,  1968. 
Feb.  17.  1968. 
Feb.  25.  1988. 
Mar.  11,  1988. 
Dec.  20.  1987 
Feb-  22,  1988 
Mar.  14,  1988. 

Do 
Feb.  19.  1988 
Feb  5,  1988. 
Mx.   14,  1988 

Do 

Do 
Jan.  26.  1988. 

Do. 
Mar.  9,  1968 
Feb.  19.  1968 

Do. 

Do. 
Feb.  11,  1968. 
Jan.  29.  1988. 
Feb  2.  1988. 

Do. 

Jan.  14.  1988. 
Jan.  17.  1988. 

Do 

Do 

Do. 
Feb.  9,  1968. 
Feb.  19.  1988. 
Feb.  1.  1988. 
Mar.  9.  1968. 

Do 

Do. 
Feb.  19.  1968. 
Feb.  24,  1968. 
Feb.  10. 1968. 
Mar  6.  1988. 

Feb.  24.  1988. 
Feb.  11,  1988. 

Do. 
M».  12.  1988. 
My.  5.  1988. 
Feb  22.  1988 
Feb  23.  1988. 
Feb.  22.  1988. 
Feb.  26.  1988. 
Sept  14.  1987 
Jan.  30.  1988. 
Feb.  17.  1988 


V.  28.  Premanufacture  Notices  for 
Which  the  Period  Has  Been  Sus- 
pended 

PMN  No. 


P86-0092 
P  87-1417 


P  87-1872 
P  88-0134  . 


UMI 


P  88-0138 

P  88-0468 

P  88-0187 

P  88-0525 

P  88-0353 

P  88-0601 

P8ft.0387 

P  88-0610 

P88-0388 

PB8-0622 

P  88-0393 

P  88-0716 

P  88-0436 

P  88-0758 

PB8-046S 

P  88-0821 

P  88-0827  P  88-0965 

P  88-0628  Y  88-0124 

P  86-0683  Y  88-0128 

P  86-0910  Y  88-0144 
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eiujNG  CODE  asco-so-M 


Wednesday 
July  6,  1988 


Part  ill 


Environmental 
Protection  Agency 


Premanufacture  Notices;  Monthly  Status 
Report  for  April  1988 


BEST  COPY  AVAILABLE 


25414 


Federal  Register  /  Vol.  53.  No.  129  /  Wednesday.  July  6.  1988  /  Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-53105;  FRL-3403-4) 

PreiTMinufacture  Notices;  Monthly 
Status  Report  for  April  1988 

aoency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  requests  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
April  1988. 

Nonconfidential  portion  of  the  PMNs 
and  exemption  requests  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
AOORESS:  Written  comments,  identiHed 
with  the  document  control  number 
••(OPTS-53105)"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
(TS-790),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
I^lOO,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  554-1305. 
FOR  FURTHER  INFORMATION  CONTACT 
Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-611. 401  M  Street  SW.,  Washington, 
DC  20460  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  April;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  April:  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  April;  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  April;  and  (e)  PMNs 
for  which  the  review  period  has  been 
suspended.  Therefore,  the  April  1988 
PMN  Status  Report  is  being  published. 

Pubhcation  of  the  monthly  status 
reports  for  PMNs  have  been  delayed  due 
to  a  computer  sorting  error,  which  has 
oeen  corrected.  A  cumulative  October 
1987  through  January  1988  report  is 
currently  being  prepared,  and  will  be 
published  shortly.  This  report  for  April 


1988  reflects  the  correction  of  the  error 
and  reestablishes  the  monthly 
sequential  publication  of  the  PMN  status 
reports. 

Date;  June  1. 1988. 
Douglas  W.  Sellers. 

Acting  Chief,  Public  Data  Branch,  Information 
Management  Division.  Office  of  Toxic 
Substances. 

Premanufacture  Notice  Monthly  Status 
Report— April  1988 

I.  165  Premanufacture  Notices 
AND  Exemption  Requests  Re- 
ceived During  the  Month 


P 80-1129 
P  88-1130 
P  88-1131 
P  8»-1132 
P  86-1133 
P  88-1134 
P  88-1135 
P  88-1136 
P  88-1137 
P  88-1136 
P  88-1139 
P  88-1140 
P 86-1141 
P  86-1142 
P  86-1143 
P  86-1144 
P  88-1145 
P  88-1146 
P  86-1147 
P  86-1148 
P  88-1149 
P86-11S0 
P  86-1151 
P 88-1152 
P 86-1153 
P  86-1154 
P  86-1155 
P  86-1156 
P  86-1157 
P  88-1156 
P  86-1159 
P  86-1160 
P  86-1161 
P  86-1162 
P  86-1163 
P  88-1164 
P  86-1165 
P  86-1 166 
P  8fr-11H7 
P  88-1168 
P  88-1169 
P  86-1170 
P  88-1171 
P  86-1172 
P  86-1173 
P  88-1174 
P  88-117S 
P  86-1176 
P  86-1177 
P  86-1176 
P  88-1179 
P  86-1180 
P  86-1181 
P  88-1182 
P  86-1183 
P  88-1184 
P  88-1185 
P  88-1186 
P  88-1187 


PMN  No. 


P  88-1188 
P  86-1189 
P  88-1190 
P  88-1191 
P 88-1192 
P  88-1193 
P 86-1194 
P  86-1195 
P  86-1196 
P  86-1197 
P  88-1196 
P  68-1199 
P  88-1200 
P  86-1201 
P  86-1202 
P  86-1203 
P 88-1204 
P 86-1205 
P  86-1206 
P  88-1207 
P  86-1208 
P  86-1209 
P  88-1210 
P  66-1211 
P  86-1212 
P  86-1213 
P  86-1214 
P  86-1215 
P  86-1216 
P 86-1217 
P  86-1218 
P  86-1219 
P  86-1220 
P  86-1221 
P  86-1222 
P  86-1223 
P  86-1224 
P  86-1225 
P  66-1226 
P 86-1227 
P  86-1228 
P  88-1229 
P 88-1230 
P  86-1231 
P  86-1232 
P  86-1233 
P 86-1234 
P  86-1235 
P  86-1236 
P 88-1237 
P  86-1238 
P8»-1239 
P 86-1240 
P  86-1241 
P 86-1242 
P 86-1243 
P  86-1244 
P 86-1245 
P  86-1246 


P  86-1247 
P  88-1248 
P  88-1249 
P 86-1250 
P 86-1251 
P  86-1252 
P  86-1253 
P  86-1254 
P  86-1255 
P  68-1256 
P 86-1257 
P  86-1258 
P  86-1259 
P 86-1280 
P 86-1261 
P 86-1282 
P  86-1283 
P  86-1264 
P  86-1265 
P  88-1266 
P  88-1267 

Y  88-0159 

Y  88-0160 

Y  88-0161 


¥88-0162 

Y  86-0163 

Y  88-0164 

Y  86^165 

Y  86-0166 

Y  88-0167 

Y  88-0168 

Y  86-0169 

Y  86-0170 

Y  86-0171 

Y  66-0172 

Y  88-0173 

Y  86-0174 

Y  86-0175 

Y  86-0176 

Y  86-0177 

Y  88-0178 

Y  86-0179 

Y  86-0180 

Y  86-0181 

Y  88-0182 

Y  66-0183 

Y  88-0184 


286  Premanufacture  Notices 
Received  Previously  and  STitj. 
Under  Review  at  the  End  of  the 
Month 


P83-066e 
P  64-1162 
P  64-1183 
P  85-0216 
P85-0535 
P85-0536 
P  85-0619 
P  85-0716 
P  85-0941 
P86-0065 
P86-0066 
P  86-0067 
P  86-0092 
P  86-0294 
P  86-0295 
P  86-0592 
P  86-1078 
P  86-1189 
P  86-1235 
P  86-1356 
P  86-1440 
P  86-1802 
P  86-1603 
P  86-1604 
P 86-1607 
P  86-1712 
P  87-0057 
P  87-0068 
P  87-0059 
P  87-0068 
P  87-0105 
P  87-0197 
P  87-0196 
P  87-0109 
P  87-0200 
P  87-0201 
P  87-0235 
P  87-0318 
P  87-0323 
P  87-0328 
P  87-0547 
P  87-0648 
P  87-0549 
P  87-0640 
P  87-0641 
P  87-0642 
P  87-0723 


PMNNa 


P  87-0752 
P  87-0770 
P  87-0790 
P  87-0794 
P  87-0930 
P  87-0931 
P  87-0963 
P  87-0071 
P  87-0973 
P  87-1028 
P  87-1041 
P  87-1066 
P  87-1104 
P  87-1123 
P  87-1159 
P  87-1192 
P  87-1201 
P  67-1218 
P  87-1226 
P  87-1227 
P  87-1272 
P  87-1273 
P  87-1318 
P  S7-1319 
P  87-1337 
P  87-1379 
P  87-1417 
P  87-1436 
P  87-1437 
P  87-1456 
P  87-1471 
P  87-1542 
P  87-1546 
P  87-1547 
P  87-1548 
P  87-1549 
P  87-1553 
P  87-1555 
P  87-1657 
P  87-1673 
P  87-1676 
P  87-1677 
P  87-1679 
P  87-1680 
P  87-1804 
P  87-1759 
P  87-1760 
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P87-178a 
P  87-1770 
P  87-1784 
P  87-1787 
P  87-1813 
P  87-1814 
P  87-1830 
P  87-1865 
P  87-1872 
P  87-1879 
P  87-1881 
P  87-1882 
P  88-0049 
P86-0059 
P88-0063 
P86-0079 
P68-00S3 
P  68-0129 
P  86-0132 
P  66-0134 
P  66-0138 
P  86-0156 
P  86-0157 
P  86-0175 
P  88-0176 
P  88-0179 
P  86-0181 
P  88-0182 
P  86-0183 
P  88-019$ 
P 68-0212 
P  88-0217 
P86-022S 
P  86-0244 
P66-024S 
P  86-0262 
P88-0263 
P  88-0270 
P  88-0275 
P  86-0288 
P  86-0290 
P  88-0311 
P  88-0319 
P  86-0320 
P  66-0326 
P68-0334 
P  88-0335 
P86-0348 
P  86-0353 
P88-0387 
P  88-0393 
P88-0395 
P  86-0410 
P  88-0436 
P86-0465 
P8B-0468 
P  66-0494 
P  88-0515 
P  86-0522 
P  88-0525 
P  86-0547 
P  86-0566 
P  88-0567 
P86-0S68 
P  86-0569 
P  88-0576 
P  88-0587 
PB8-0S9e 
P88-0601 
P  86-0602 
P88-060e 
P86-0e09 
P  86-0610 
P  66-0622 
P88-0629 
P88-0e30 
P 86-0633 
P  86-0646 


P88-0e58 
P88-066S 
P  88-0671 
P  86-0701 
P  86-0712 
P  86-0713 
P 86-0715 
P  88-0716 
P  88-0720 
P  86-0726 
P 88-0742 
P  86-0758 
P  88-0759 
P  88-0768 
P  88-0770 
P  86-0772 
P88-0773 
P88-0781 
P86-07B2 
P  88-0792 
P88-0797 
P  88-0811 
P  88-0813 
P  88-0821 
P  86-0823 
P  88-0825 
P  88-0828 
P  88-0831 
P  86-0836 
P88-0837 
P86-0845 

P88-0e62 
P88-0664 
P88-0e70 
P  86-0675 
P86-0879 
P88-0883 
PB8-0884 
P86-0886 
PB8-0e88 
P88-0689 
P88-0e90 
P86-0e92 
P86-0894 
P86-0e96 
P88-0900 
P86-0907 
P  88-0014 
P  86-0916 
P  86-0918 
P  88-0929 
P86-O031 
P  88-0932 
P  86-0939 
P  86-0951 
P  86-0952 
P  88-0953 
P  88-0954 
P  88-0957 
P  88-0958 
P88-0959 
P88-0g60 
P86-0965 
P  86-0970 
P  86-0972 
P86-0981 
P86-0985 
P88-0997 
P88-0998 
P86-0999 
P  86-1000 
P  86-1005 
P  88-1008 
P  86-1010 
P  68-1011 
P  88-1014 
P  86-1015 


P 86-1016 
P  66-1017 
P  88-1018 
P  88-1020 
P  86-1021 
P  86-1031 
P  88-1032 
P  86-1033 
P  86-1035 
P  86-1037 
P  88-1040 
P  86-1059 
P  86-1060 
P  88-1063 
P  86-1066 
P  86-1069 
P  88-1070 
P 86-1071 


P  86-1066 
P  86-1087 
P  66-1088 
P  88-1089 
P  88-1102 
P  88-1106 
P  88-1109 
P  88-1110 
P  88-1115 
H  86-1116 
P  86-1117 
P  88-1118 
P  88-1119 
P  88-1120 
P  86-1121 
P  88-1122 
P  88-1123 
P  86-1125 


I.  238  Premanufacture  Notices 
and  Exemption  Request  for 
Which  the  Notice  Review  Peri- 
od Has  Ended  During  the 
Month.  (Expiration  of  the  No- 
tice Review  Period  Does  Not 
Signify  That  the  Chemical  Has 
Been  Added  to  the  Inventory) 


PMN  No. 


P  65-0087 
P  85-0216 
P  85-0535 
P85-0536 
P  85-0941 
P  86-0262 
P86-0283 
P86-0660 
P86-0662 
P  86-1011 
P  86-1081 
P  86-1082 
P  87-0068 
P  87-0090 
P  87-0235 
P  87-0635 
P  87-0636 
P  87-0637 
P  87-0638 
P  87-0717 
P  87-0736 
P  87-1009 
P  87-1010 
P  87-1123 
P  87-1147 
P  87-1155 
P  87-1212 
P  87-1213 
P  87-1456 
P  87-1484 
P88-0004 
P  86-0079 
P  88-0127 
P  88-0172 
P  88-0245 
P  68-0262 
P88-02e3 
P  88-0315 
P  86-0372 
P88-0485 
P88-0S06 
P  86-0507 


P86-0S08 
P88-0509 
P  88-0510 
P  86-0511 
P  88-0512 
P  88-0513 
P  88-0514 
P  88-0516 
P  86-0517 
P  86-0518 
P  88-0519 
P  88-0520 
P  88-0521 
P  88-0523 
P  86-0524 
P  86-0526 
P  68-0527 
P  86-0528 
P  88-0529 
P  86-0530 
P  86-0531 
P  88-0532 
P  86-0533 
P  88-0534 
P  88-0535 
P86-053e 
P  88-0537 
P  88-0538 
P  86-0539 
P88-0540 
P  86-0541 
P  88-0542 
P  86-0543 
P86-0544 
P  88-0545 
P88-0546 
P  88-0547 
P  88-0548 
P  88-0549 
P  88-0550 
P  88-0551 
P  86-0552 


P  88-0553 
P  68-0554 
P88-0555 
P8e-0556 
P  88-0557 
P  86-0558 
P88-0559 
P86-OS60 
P  86-0561 
P88-0S63 
P  88-0564 
P86-056S. 
P88-0569 
P  88-0570 
P  66-0571 
P  88-0572 
P  86-0573 
P  86-0574 
P  88-0575 
P  86-0577 
P  88-0578 
P  88-0579 
P  86-0580 
P88-0581 
P  88-0582 
Pe6-0583 
P88-0584 
P86-056S 
P88-0586 
P  86-0587 
P86-0588 
P88-0589 
P  86-0590 
P  88-0591 
P  86-0592 
P  88-0593 
P8S-0S94 
P88-05gS 
P  88-0596 
P  86-0597 
P  88-0599 
P88-0600 
P88-0604 
P88-060S 
P86-0607 
P86-0608 
P  88-0611 
P  86-0612 
P  86-0613 
P  88-0614 
P  88-0615 
P  86-0616 
P  88-0617 
P  86-0618 
P  86-0619 
P  86-0620 
P  88-0621 
P  88-0623 
P  86-0624 
P8B-062S 
P  88-0626 
P  88-0627 
P  86-0628 
P  86-0629 
P86-0630 
P  86-0631 
P  88-0632 
P  88-0633 
P86-0634 
P  88-0635 
P8S-0636 
P  86-0637 
P68-0638 
P  88-0639 
P88-0640 
P  88-0641 
P  88-0642 


P  86-0643 
P88-0644 
P  86-0645 
P86-0646 
P  86-0647 
P88-0648 
PB6-0650 
P  86-0651 
P  88-0652 
P86-0653 
P  88-0654 
P88-06SS 
P86-0656 
P  86-0657 
P88-0659 
Pe8-0660 
P  86-0661 
Pe8-0662 

P8e-oee3 

P88-0664 

P  86-0665 

P88-0666 

P86-0667 

P88-0668 

P86-06e9 

P  86-0670 

P  86-0672 

P86-0673 

P  88-0674 

P  88-0675 

P88-0676 

P  88-0677 

P  86-0678 

P86-0679 

PB6-0680 

P  88-0681 

P88-0682 

PB6-0683 

P86-0684 

P88-068S 

P86-0686 

P  86-0687 

P88-0688 

P88-0689 

P86-0690 

P86-0e91 

P  88-0692 

P86-0e93 

P88-0694 

P88-0695 

P88-0696 

P86-0697 

P86-0696 

P88-0699 

P  86-0700 

P  88-0702 

Y  88-0144 

Y  86-0145 

Y  86-0146 

Y  88-0147 

Y  88-0148 

Y  88-0149 

Y  88-0150 

Y  88-0151 

Y  88-0152 

Y  86-0153 

Y  88-0154 

Y  88-0155 

Y  86-0156 

Y  88-0157 

Y  68-0158 

Y  88-0159 

Y  86-0160 

Y  88-0162 

Y  88-0163 

Y  88-0164 

Y  66-0166 
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IV.  39  Chemical  Substances  for  Which  EPA  has  Received  Notices  of  (Commencement  to  Manufacture 


PMNNo. 


P  85-0246... 
P  85-0930. . 
P  86-0057... 
P  86-0134... 
P  86-0347... 
P  87-0112... 
P  87-0113... 
P  87-0667... 
P  87-0705... 
P  87-0999... 
P  87-1233... 
P  87-1265... 
P  87-1365... 
P  87-1809... 
P  87-1832... 
P  87-1874... 
P8S-0040... 
P  88-0191... 
P  88-0192... 
P  88-0193... 
P  88-0379... 
P  88-0382... 
P  88-0385... 
P  88-0400... 
P  88-0495... 
P  88-0496... 
P  88-0497... 
P  88-0498... 
P  88-0505... 

Y  86-0105.. 

Y  86-0229 .. 

Y  87-0001 .. 

Y  87-0139.. 

Y  87-0204 .. 

Y  88-0014.. 

Y  88-0056.. 

Y  88-0058.. 

Y  88-0101  .. 

Y  88-0128.. 


JdentHy/Generlc  name 


G  Tetra-substituted-biphenol 

1 ,2-Benzene<Jicartx>xylic  acid-4-<(3a>ninophenyt)hydroxyfnethy<)  ethyl  aster.. 

G  Hydrocart>on  resm,  hydrogenated „ 

G  Alkyl  substituted  spiro  heterocyclic 

G  Polyether 

G  Substituled  tartaric  acids,  sodium  salts.. 
G  Substituted  tartaric  acids,  sodium  salts.. 

Sodium  sulfate,  sodium  txsultate 

Q  Farrocanium  phosphate  salt . 

G  Saturated  polyester  resin 

G  Zirconium  Chelate  solution.... 


G  2-Naphthalene  cartioxamide-n-aryl-3-3-hydro)(y-4-aryl  hydroxy-4-afyl  azo ™. 

G  Modified  polyacrylic  acid,  sodium  salt _ - 

G  Polymer  of  aromatic  diisocyanate,  alkanols  and  alkene  diols.- _ 

G  Calcium  salt  of  butyric  acid  telomer _ _ 

G  Bismalinide „,™ ™.„ „_ 

G  Fhjoro  elastomer . ™ -^ 

G  Nylon  salt 

G  Polyamide  resin 

Dicyclopentadiene,  dimerized  fatty  acids,  tumeric  acids,  resin 

G  Aromatic  ketone ~ — — 

G  Polymer  of  aliphatic  diols  and  aromatic  cartwxylic  acids  arx)  an  aromati  epoxy _ _ 

G  Acryl  styrene  resin  with  cross-Unking  1,3,5-triazine-2,4,6-lriam)ne,  N.N.N,N.N.N-he)takis-mathoxymeBiyHmethytoxymat  aO-- 

G  N.(Substituted-  Imidazolinium  chkxide)-alky»  stearamida 

G  Substituted  phenylpotyoxyalkylene 

G  Dislrlbuled  naphthol-azo-cartwcyyclepolyoxyalkylene. 

Q  Triaubstituted  naphttwl-azo-cartwxyclepoloxyalkylene 

6  Subatltuted  phenylpotyoxyalkylene 

G  Hydroxypropyl  acrylale.  arcylic  acid  polymer,  ammonium  salt .. 

G  Water  dispersible  alkyd  resin 

G  Water  dispersible  polyester  resin _ 

Q  Polyuretluine „ 

G  TaH  oil  fatty  alkyd  resin 

G  Polyether  bkxA  polyamide  copolymer '. 

G  Polymer  of  Alkeanediols  and  aromatic  carboxylic  acids 

G  Acrylic  resin  solution 

G  Nortx>mene  copolymer 

G  2-oxepanorte.  polymer  with,  glycols  and  1.l'-methylenebis<isocyanato  benzene).. 
Polyacrylic  acid,  partial  sodium  salt;  modified  polyacrylic  ack) 


Date  of 

commencement 


Feb.  27.  1988. 
Mar.  19.  1988. 
Mar.  21,  1988. 
Mw.  24.  1986. 
Jun.  24.  1986. 
Aug.  1,  1987. 
Aug.  1.  1987. 
Feb.  18.  1988. 
Apr.  1.  1968. 
Mar.  22,  1988. 
Mv.  23.  1988. 
Mar.  11,  1988. 
Mar.  16,  1988. 
Mar.  28,  1988. 
Mar.  12.  1968. 
Mar.  15,  1968. 
Mar.  21,  1968. 
Mv.  14,  1988. 
M».  16,  1968. 
Apr.  6.  1988. 
Apr.  4,  1988. 
Mw.  29,  1988. 
Mar.  14,  1968. 
Mar.  30,  1988. 
Mar.  29,  1988. 
Mar.  29,  1968. 
Mm.  29,  1988. 
M«.  29,  1988. 
Apr.  6,  1988. 
Mv.  15,  1988. 
Mv.  16.  1988. 
Nov.  5,  1986. 
Mv.  16,  1988. 
Mv.  16.  1988. 
Mv.  14,  1988. 
Jan.  30, 1988. 
Feb.  17,  1988. 
Mv.  10,  1988. 
Mv.  31,  1988. 


V.  28  Premanufacture  Notices 
FOR  Which  the  Period  Has  Been 
Suspended 


PMN  No. 

P  87-1337 

P  88-0649 

P  87-1684 

P8S-0e58 

P  88-0187 

P  88-0671 

P  88-0225 

P  88-0701 

P88-0348 

P  88-0742 

P  88-0515 

P  88-0759 

P  88-0522 

P  88-0770 

P88-056a 

P  88-0781 

PB8-0S68 

P  88-0782 

P  88-0578 

P  88-0875 

P88-0598 

P88-09eS 

P  88-0602 

P  88-1020 

P88-0606 

P  88-1035 

P88-0609 

Y  88-0161 

Wednesday 
July  6,  1988 


Part  IV 

Environmental 
Protection  Agency 


Premanufacture  Notices;  Monthly  Status 
Report  for  May  1988 


(FR  Doc.  88-14150  Filed  7-5-68;  8:45  ami 
WUIMQ  COOC  SSM-tlMI 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-53106;  FRL-3405-«] 

Premanufacture  NoticM;  Monthly 
Status  Report  for  May  1988 

aqency:  Envifonmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(d)(3]  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
MAY  1988. 

Nonconfldential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

ADDRESS:  Written  comments,  identified 
with  the  document  control  number 
'•(OPTS-53106)"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Procewiog  Center 
(TS-790),  OfHce  of  Toxic  Substance*. 
Environmental  Protection  Agency  Rm. 
L-lOO,  401  M  Street.  SW.,  Washington. 
DC  20460,  (202)  554-1305. 

FOR  FURTHER  INRMIMATtON  CONTACT: 

Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-611.  401  M  Street.  SW.,  Washington. 
DC  20460  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  MAY;  (b)  PMNs 
received  previous  and  still  under  review 
at  the  end  of  MAY:  (c)  PMNs  for  which 
the  notice  review  period  has  ended 
during  MAY;  (d)  chemical  substances 
for  which  EPA  has  received  a  notice  of 
commencement  to  manufacture  during 
MAY;  and  (e)  PMNs  for  which  the 
review  period  has  been  suspended. 
Therefore,  the  MAY  1988  PMN  Status 
Report  is  being  published. 


Date:  June  20.  ISSCL 

Acting  Chief,  Public  Data  Branch.  Infmtnotioa 
Management  Division,  Office  of  Toxic 
Substances. 

Premanufacture  Notice  Monthly  Status 
Report;  May  1988 

I.  226  Premanufacture  Notices  and 
Exemption  Requests  Received  Dur- 
ing THE  Month 


PMN  No. 


P  88-1268 
P  86-1289 
P  88-1270 
P  88-1271 
P 88-1272 
P  88-1273 
P  88-1274 
P  88-1275 
P  88-1276 
P  88-1277 
P  88-1278 
P  88-1279 
P  88-1280 
P  88-1281 
P8»-1282 
P88-1283 
P  88-1284 
P88-12B5 
P88-1288 
P  88-1287 
P  88-1288 
P  88-1289 
P  88-1290 
PM-1291 
P88-12M 
P  88-1293 
P  88-1294 
PSa-tZH 
P  88-1296 
PW-1297 
P  88-1298 
PaS-t28B 
P 88-1300 
P 88-1301 
P  88-1302 
P  88-1303 
P  88-1304 
P  88-1305 
P  88-1306 
P  88-1307 
P  88-1308 
P  88-1309 
P  88-1310 
P  88-1311 
P  88-1312 
P  88-1313 
P  88-1314 
P  8»-1315 
P  88-1316 
P  88-1317 
P  88-1318 
P  88-1319 
P  88-1320 
P  88-1321 
P  88-1322 
P  88-1323 
P  88-1324 
P  88-1325 
P  88-1328 
P  88-1327 
P  88-1328 
P  88-1329 


P 88-1330 
P  88-1331 
P  88-1332 
P88-13S3 
P 88-1334 
P  88-1335 
P  88-1336 
P8»-13>7 
P  88-1338 
P  88-1339 
P  88-1340 
P8ft-1341 
P 88-1342 
P  88-1343 
P  88-1344 
P  88-1345 
P  88-1346 
P  88-1347 
P  88-1348 
P  88-1349 
P  88-1350 
P  88-1351 
P  88-1352 
P  88-1353 
P  88-1354 
P 88-1355 
P  88-1356 
P  88-1357 
P  88-1358 
P  88-1359 
P  88-1360 
P  88-1361 
P  88-1362 
P  88-1363 
P  88-1364 
P  88-1365 
P  88-1366 
P  88-1367 
P  88-1368 
P  88-1389 
P  88-1370 
P  88-1371 
P  88-1372 
P  88-1373 
P  88-1374 
P  88-1375 
P  88-1376 
P  88-1377 
P  88-1378 
P  88-1379 
P  88-1380 
P  88-1381 
P  88-1382 
P  86-1383 
P8»-1384 
P  88-1385 
P  88-1386 
P  88-1387 
P  88-1388 
P  88-1389 
P  88-1390 
P  88-1391 


vm-i3az 

P  88-1443 

P«a-1393 

P  88-1444 

rM-1394 

P  88-1445 

PaS-139S 

P  88-1446 

f>«-1396 

P  88-1447 

PaS-1397 

P  88-1448 

PaS-1396 

P  88-1449 

P  8*^390 

P  88-1450 

P»4400 

P  88-1451 

PM-1401 

P  88-1452 

PaS-1402 

P 88-1453 

P»-14e3 

P 88-1454 

P«-HM 

P  88-1455 

rm-tmrn 

P  88-1456 

rm-Mm 

P  88-1457 

PaS-1407 

P  88-1458 

Pw-i4oe 

P  88-1459 

P«-1409 

P  88-1460 

Pa-i4io 

P  88-1461 

PM-1411 

Pa»-1462 

P  88-1412 

P  88-1463 

Pas-i4n 

P  88-1464 

Paa-MM 

P  88-1465 

Pai-i4is 

P  88-1466 

Pia-i4ie 

P  88-1467 

PaB-1417 

P8»-1468 

P«S-1418 

P  88-1469 

P  8a-1419 

P 88-1470 

PaS-1420 

P  88-1471 

PM-1421 

P  88-1472 

P 88-1422 

P  88-1473 

PaS-1423 

P  86-1474 

Pa»-1424 

P  88-1475 

P 88-1425 

P  88-1476 

P«S-142e 

P  88-1477 

PSS-1427 

P  88-1478 

PM-1428 

P  88-1479 

PlS-1429 

P  88-1480 

PW-1430 

P  88-1481 

PaS-1431 

Y  88-0185 

P«S-1432 

Y  86-0187 

PaS-1433 

Y  88-0188 

P  88-1434 

Y88-0189 

P8»-1435 

Y  68-0190 

P  88-1436 

Y  88-0191 

P  66-1437 

Y  88-0192 

P«-M3S 

Y  88-0193 

P«S-M3i 

Y  88-0194 

P  88-1440 

Y  88-0196 

P«8-1441 

Y  88-0197 

P8S-1442 

Y  88-0198 

II.  287  Premanufacture  Notices  Received 
Previously  and  Stiu.  Under  Revew  at 
the  end  of  the  month 


PMN  No. 

PCI-0600 

P  87-0057 

PM-1182 

P  87-0058 

P»4-1183 

P  87-0059 

Pat-0216 

P  87-0068 

PaS-053S 

P  87-0105 

P16-0536 

P  87-0197 

P«s-oei9 

P  87-0198 

PM-0718 

P  87-0199 

P«5-0941 

P  87-0200 

Pas-eoK 

P  87-0201 

Pas-OBM 

P  87-0318 

PaB-ea«7 

P  87-0323 

P«S-0092 

P  87-0326 

Pat-0294 

P  87-0547 

PS8-029S 

P  87-0548 

P  •6-0592 

P  87-0549 

P  86-1078 

P  87-0640 

P«6-1189 

P  87-0641 

PaS-1235 

P  87-0642 

Pa»-13S6 

P  87-0723 

Pa»-1440 

P  87-0752 

Pas-iooz 

P  87-0770 

pas-i«9 

P  87-0794 

Pai-1804 

P  87-0930 

P  W-MV 

P  87-0931 

P  88-1712 

P  87-0963 

P  87-0971 
P  87-0073 
P  87-1028 
P  87-1041 
P  87-1088 
P  87-1104 
P  87-1150 
P  87-1192 
P  87-1201 
P  87-1228 
P  87-1227 
P  87-1272 
P  87-1273 
P  87-1318 
P  87-1319 
P  87-1337 
P  87-1379 
P  87-1417 
P  87-1438 
P  87-1437 
P  87-1471 
P  87-1542 
P  87-1546 
P  87-1547 
P  87-1548 
P  87-1549 
P  87-1553 
P  87-1555 
P  87-1873 
P  87-1676 
P  87-1677 
P  87-1679 
P  87-1680 
P  67-1694 
P  87-1759 
P  87-1760 
P  87-1760 
P  87-1770 
P  87-1784 
P  87-1787 
P  87-1813 
P  87-1814 
P  87-1830 
P  87-1865 
P  87-1872 
P  87-1879 
P  87-1881 
P  87-1882 
P  88-0049 
P88-00S9 
P88-0079 
P88-O0e3 
P  88-0129 
P  88-0134 
P  88-0138 
P  88-0156 
P  88-0157 
P  88-0179 
P  88-0181 
P  88-0182 
P  88-0183 
P  86-0195 
P  88-0212 
P  88-0225 
P  88-0244 
P  86-0245 
P  88-0262 
P88-0263 
P  88-0275 
P88-0288 
P88-0290 
P8B-0319 
P  88-0320 
P88-0348 
P  88-0353 
P88-0387 
P88-0388 
P88-0393 
P  88-0395 
P  88-0410 
P  88-0436 
P88-046S 
P88-0468 
P  88-0515 
P86-0522 
P  86-0547 


P 88-0567 
P88-0568 
P  88-0576 
P  88-0598 
PB8-0602 
PB8-060e 
P88-0e09 
P88-0622 
P  88-0649 
P88-0658 
P88-0665 
P  88-0671 
P  88-0701 
P  88-0712 
P  88-0713 
P  88-0715 
P  88-0716 
P  88-0728 
P  88-0742 
P  88-0758 
P  88-0759 
P  88-0768 
PB8-0770 
P88-0772 
P  88-0773 
P  88-0781 
P  88-0782 
P  88-0792 
P  86-0811 
P  88-0821 
P  88-0831 
P88-0836 
P  88-0637 
P  88-0645 
Pe8-08M 
P  88-0662 
P88-0864 
P  86-0670 
P  88-0875 
P  86-0679 
P8S-0883 
Pe8-0n84 
P88-088e 
P88-a888 
P88-0689 
P88-0e80 
P8e-0894 
P88-0898 
P88-0900 
P  86-0907 
P  88-0914 
P  86-0918 
P  88-0929 
P  88-0932 
P  88-0939 
P  88-0952 
P  88-0953 

P88-0965 
P88-0970 
P  86.0972 
P  86-0981 
P88-0985 
P  86-0997 
P88-0998 
P88-0999 
P  88-1000 
P  68-1005 
P  88-1020 
P  88-1021 
P  86-1031 
P  88-1032 
P  88-1033 
P  88-1035 
P  88-1037 
P  88-1040 
P  88-1059 
P  86-1060 
P  88-1063 
P  88-1066 
P  86-1069 
P  68-1070 
P  88-1071 
P  88-1086 
P  86-1088 
P  88-1069 


P  88-1102  P  88-1200 

P  86-1106  P  88-1203 

P  86-1109  P  88-1205 

P  86-1110  P  86-1206 

P  86-1115  P  68-1211 

P  86-1116  P  86-1212 

P  88-1117  P  86-1217 

P  88-1118  P  88-1218 

P  88-1119  P  88-1219 

P  88-1120  P  86-1220 

P  88-1121  P  88-1221 

P  88-1122  P  88-1229 

P  86-1123  P  88-1231 

P  88-112S  P  88-1235 

P  88-1129  P  80-1236 

P  86-1136  P  86-1238 

P  88-1151  P  88-1240 

P  88-1153  P  86-1243 

P  88-1154  P  86-1244 

P  88-1162  P  88-1246 

P  86-1163  P  86-1250 

P  86-1168  P  88-1 251 

P  88-1169  P  86-1252 

P  86-1170  .,                    P  88-1254 

P  88-1174  P  88-1255 

P  88-1177  P  86-12.'>8 

P  88-1186  P  88-1261 

P  88-1187  P  68-1262 

P  88-1188  P  86-1267 

P  66-1189  Y  88-0178 

P  88-1190  Y  86-0195 
P  88-1197 

III.  256  Premanufacture  Notices  and  Ex- 
emption Request  for  Which  the  Notice 
Review  Period  Has  Ended  During  the 
Month.  (Expiration  of  the  Notice  Re- 
view Period  Does  Not  Signify  That  the 
Chemical  Has  Been  Added  to  the  Inven- 
tory). 


PMN  No. 


P  85-0218 
P  85-0535 
P85-0536 
P  85-0941 
P  88-1607 
P  87-0790 
P  87-1123 
P  87-1306 
P  87-1456 
P  87-1657 
P88-0059 
P88-0063 
P  88-0132 
P  88-0181 
P  88-0187 
P  86-0217 
P  86-0270 
P88-03S2 
P  68-0525 
P88-05e6 
P86-0S67 
P88-0e03 
P  88-0610 
P  88-0649 
P  88-0703 
P  88-0704 
P88-0705 
P88-0706 
P  66-0707 
P  88-0708 
P  88-0709 
P  88-0710 
P  88-0711 
P  88-0714 
P  88-0716 
P  88-0717 
P  88-0718 
P  86-0719 
P  88-0721 
P  86-0722 
P  88-0723 
P  88-0724 


P86-0725 
P  86-0727 
P  88-0728 
P  88-0729 
P  88-0730 
P  86-0731 
P  88-0732 
P  88-0733 
P66-0734 
P86-0735 
P  86-0736 
P  88-0737 
P6d-0738 
P  88-0739 
P  86-0740 
P  88-0741 
P  88-0742 
P  88-0743 
P  88-0744 
P  86-0745 
P  86-0748 
P  88-0747 
P  88-0748 
P  88-0749 
P  86-0750 
P  88-0751 
P  88-0752 
P  88-0753 
P  88-0754 
P  88-0755 
P  86-0756 
P  88-0757 
P  88-0759 
P  86-0760 
P  88-0761 
P  88-0762 
P  68-0763 
P8&-0764 
P  88-0765 
P  86-0766 
P  88-0767 
P  88-0768 


P  88-0780 
P  88-0770 
P  88-0771 
P  88-0772 
Pe8-0773 
P  88-0774 
P88-077S 
P  88-0778 
P88-0777 
P  86-077$ 
P  88-0779 
P  68-0780 
P  86-0781 
P  86-0782 
P  88-0783 
P  88-0784 
P  86-0785 
P  88-0786 
P  88-0787 
P  88-0788 
P  88-0789 
P  88-0790 
P  88-0791 
P  86-0792 
P88-0793 
P  88-0794 
P86-0795 
P88-0796 
P68-0797 
P  88-0798 
P  88-0799 
P88-0600 
P88-0801 
P88-0e02 
PB6-0803 
P66-0804 
Pe8-0605 
P88-0806 
P88-0e07 
PB8-0808 
P88-0e09 
P  88-0610 
P  88-0812 
P  88-0613 
P  86-0614 
P  88-0615 
P  66-0616 
P  86-0617 
P  68-0818 
P  86-0819 
Pe8-0e20 
P88-0621 
P86-0822 
P88-0e23 
P88-0824 
P66-0625 
P  86-0626 
P  88-0827 
P88-0629 
P86-0630 
P88-0831 
P  86-0632 
P88-0e33 
P88-0834 
P  88-0835 
P86-0638 
P88-0B39 
P68-0640 
P  88-0641 
P  88-0642 
P  86-0643 
P8&-0844 
P  88-0645 
P88-0e46 
P  68-0647 
P86-0848 
P  86-0649 
P86-0650 
P  88-0651 
P  88-0652 
P88-0e53 
P86-0855 
Pe8-0856 
P  88-0857 
P88-0B58 
P  88-0859 


PB6-0Rn0 
P  88-0861 
P88-0663 
P8&-0665 
P86-0666 
P88-0867 
P86-0666 
P88-0869 
P  88-0870 
P  88-0871 
P88-0e72 
P86-0873 
P  86-0874 
P  88-0876 
P  68-0877 
P  86-0878 
PR6-08a0 
P  86-0881 
P88-0682 
P88-0684 
P88-068S 
P86-0886 
P88-0887 
P88-0e91 
P  66-0892 

pe8-oe»3 

P88-0e95 
P68-069e 
P88-0e97 
P88-0899 
P86-0901 
P88-0902 
P88-0903 
Pe8-0904 
P88-0905 
P88-O906 
P88-0907 
P88-09U8 
P88-0909 
P  88-0911 
P  86-0912 
P  86-0913 
P88-0M15 
P  86-0916 
P  66-0917 
P  86-0919 
P  86-0920 
P  88-0921 
P88-0922 
P88-0P23 
P  88-0924 
P88-092S 
P88-0926 
P86-0927 
P  66-0928 
P  88-0929 
P86-0930 
P  88-0931 
P88-0933 
P88-0934 
P88-0968 

Y  86-0161 

Y  86-0166 

Y  88-0167 

Y  88-0166 
Y88-01ti9 

Y  86-0170 

Y  88-0171 

Y  88-0172 

Y  88-0173 

Y  88-0174 

Y  86-0175 

Y  88-0176 

Y  86-0177 

Y  88-0179 

Y  86-0180 

Y  88-0181 

Y  88-0162 

Y  88-0183 

Y  88-0184 

Y  88-0185 

Y  88-0186 

Y  86-0187 

Y  88-0189 

Y  88-0190 

Y  88-0195 


2S420 
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IV.  35  Chemical  Substances  For  Which  EPA  Has  Received  Notices  Of  Commencement  To  Manufacture 


PMNNo. 


P  81-0317. 
P  86-0134. 
P  86-0256. 
P  86-0536. 
P  87-0138  . 
P  87-0428., 
P  87-0526.. 
P  87-0560.. 
P  87-0614.. 
P  87-0765.. 
P  87-1087.. 
P  87-1218.. 
P  87-1303.. 
P  87-1381.. 
P  87-1447.. 
P  87-1570  . 
P  87-1614.. 
P  87-1654.. 
P  87-1817.. 
P  88-0324.. 
P  88-0325.. 
P  88-0331 .. 
P  88-0375.. 
P  88-0380.. 
p  88-0385.. 
P  88-0444.. 
P  88-0445.. 
P  88-0487.. 
P  88-0495 .. 
P  88-0496.. 
P  88-0497.. 
P  88-0498.. 
P  88-0548.. 
P  86-0588 .. 
Y  86-0105.. 


ktaNtty/ganahc  nam* 


G  Copotymar  of  an  unsaluwiad  aaMa  writti  quatamary 
G  Aliyl  aubstituted  spiro  haiafocydic. 


darivatlva  o(  an 


G  SubaWutad  helarocycia  aao  M^hiManaauHonic  acid.  aalL 

G  SutaMulad  phanylpyraaotona. ._ 

G  RaaoMon  product  o»  alkyt  wid  aiyl  dtacarboxyllca/alkana 
OPoiyaatar. 


aatar  polyaalar  wWiaA 


G  SubaMulad  amnophanoL 

G  Blocted  polylaocyanata. 

G  Polyaatar  raain  o(  ary«  dtoartxvcyic  adda.  alkana  diola.  and  itmaric  Miy  acWa . 

G  Baiiuin  salt  ot  joncryl  678. 

G  Mafcaptida  o<  copolymar  ol  alyitana  and  dMnyttanzana. 

Q  Unaaiuratad  atharifiad  aialawilwi  tormaldahyda  raaln. 

G  Banzanamina.  rHsuba<iMad|)l)anyl)-2,4-dimathyt- 

G  Extcaci  of  a  naluralty  ooouaing  arioroorganiam 

Staaftc  actd-aatar  with  2-2'2*"  niMloaia  ethanol 

G  BtociMd  aliphatic  urathMa. 

G  Epoxir-amina  adducl ^ 

G  Blockad  aliphatic  urethMa. 

G  Aromatic  anhydnde.. 


G  Aiylaiytoulfonata,  matal  aaM 

G  Poiyamida  retin 

G  CaibOKylic  acid  modifiad  liydTOcartnn  raaia.. 
G  Aniina^nodHiad  polyaN()tena  gtyool  potymar.. 
GPotyathar  katona.. 


G  Aoryl  atyrena  resin  with  ORwa^nWng  1.3.5-trlazina-2.44  Irtaaina.  n.n.n.n.njvha»i«<a  a'wtwjuinaUiyHmathytoiiymatyf)- 
G  Pradous  metal  plating  i 
G  Pracioua  metal  plating  i 
Q  Oo&«hlodda 


G  SubaWutad  phanylpolyoqMylafw 

G  Oliubatituted  naphthol-aao-caitoocyclapaiyoxyalhytaiM. 
G  Triaukatltutad  naphthol-aaxaitwKyctepotoyalliylaiia. . 

Q  Subailuted  phanylpolyoiyalkytana _ 

G  Walar-raducible  styranatod  alkyd  raain. 

G  Acrylic  copotyrrtar  emuHion. 

G  WatarH»spersible  alkyd.  Mala 


Dataaf 


Dec  16. 1901 
Mar.  24,  1M6 
Fab.  22.  tMe 
Mar.24.  isas. 
Mw.  31.  IMC 
Apr.  28.  1W7 
Apr.  6.  1968 
Apr.  14.  1«e 
Apr.  5.  1988 
Mar.  16.  1«e 

Mar.  21.  raee 

M».  29.  1968 
Mw.  24.  1968. 
Mar.  10.  1966. 
Mar.  1.  I9ea 
Mar.  18.  1968 
Apr.  12.  1988. 
Mar.  18.  1966 
Apr.  8.  1968. 
Mar.  21,  1966 
Apr.  5.  1968. 
Mar.  25.  1966. 
Apr.  5.  191 
Apr.  13.  11 
Mar.  13, 1! 
Mar.  21. 
Mar.  21. 
Apr.  11,  t 
Mv.  29, 
Mar.  29.  1968. 
Mw.  28,  1968 
Mv.  29, 
Apr.  11,  1968. 
Apr.  19,  1966. 
Mar.  15,  1966. 


Wednesday 
July  6,  1988 


Part  V 


V.  38  Premanufacture  Notices  for  Which 
the  Period  Has  Been  Suspended 


PMNNo. 


P  87-1379 
P  66-0156 
P  88-0157 
P88-0348 

pas-oass 

P  88-0436 
P  88-0567 
P88-0622 
P  88-0712 
P  88-0713 
P  88-0720 
P  88-0811 
P  88-0813 
P  88-0831 
P88-«e36 
P  88-0837 
P88-0e54 
PB6-ae62 

Pa8-oe64 


P  88-0875 
P88-0e79 
P88-0e88 
P88-068B 
P88-0e00 
P88-0e94 
P88-0e98 
P88-0900 
P  88-0914 
P  88-0818 
P  86-0932 
P88-0039 
P  88-1005 
P  88-1109 
P  88-1151 
P  88-1323 

Y  88-0177 

Y  88-0178 

Y  88-0188 


[FR  Doc.  88-14380  Piled  7-S-68;  8:45  am] 
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Prepayment  off  Foreign  Military  Sales 

Loans;  Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  2S 

Prepayment  of  Foreign  Military  Sales 
Loans  Made  t>y  the  Defense  Security 
Assistance  Agency  ar>d  Foreign 
Military  Sales  Loans  Made  by  the 
Fe<leral  Financing  Bank  and 
Guaranteed  by  tlie  Defense  Security 
Assistance  Agency 

agency:  Department  of  the  Treasury. 
action:  Final  rule. 

summary:  Pursuant  to  its  March  21. 
1988,  issue  of  an  interim  rule  with  a 
request  for  comments,  the  Department  of 
the  Treasury  is  now  issuing  its  final  rule. 
This  final  rule  is  being  issued  pursuant 
to  the  requirement  contained  in  Title  III. 
Pub.  L  100-202.  31  U.S.C.  321.  Forcipi 
Militaiy  Sales  Debt  Reform  (the 
refmancing  legislation).  This  finul  rule 
concerns  the  prepayment  and 
refinancing  of  Foreign  Military  Sales 
loans  made  by  the  Federal  Financing 
Bank  and  guaranteed  by  the  Defense 
Security  Assistance  Agency  (DSAA)  as 
well  as  Foreign  Military  Sales  lonns 
made  directly  by  DSAA.  The  purpose  of 
the  rule  is  to  estabHsh  procedures  which 
will  allow  countries  to  which  Foreign 
Military  Sales  loans  have  been  made 
(Borrowers)  to  refinance  certain  existing 
Foreign  Military  Sales  loans  in  a  manner 
consistent  with  the  refinancing 
legislation  so  as  to  achieve  total  lower 
debt  service  costs.  The  interim  rule 
appeared  in  the  Federal  Register  on 
March  24. 1988,  in  Volume  53.  Number 
57.  page  9728. 

EFFCCTtVE  DATZ:  {uly  6, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Holland,  Department  of  the 

Treasury,  Room  3054.  Main  Treasury 

Building.  Washington.  DC  20220.  (202) 

5C6-2468. 

SUPPLEMENTARY  INFORMATION: 

I.  Comments 

In  the  interim  rule  published  in  the 
Federal  Register  on  March  24, 1988,  in 
Volume  53,  Number  57.  page  9728,  the 
Treasury  Department  stated  that  it 
would  consider  comments  received  from 
the  public  during  the  30-day  comment 
period  defined  in  the  preamble  to  the 
rule.  This  comment  period  ended  April 
25.  Some  comments,  while  dated  April 
25.  were  not  delivered  to  the  Treasury 
Department  until  after  that  date. 
However,  the  Treasury  Department  has 
reviewed  and  considered  all  of  the 
comments  received,  including  those  that 
arrived  after  April  25. 

During  the  comment  period,  the 
Treasury  Department  received  fifteen 


letters  of  conunents  on  the  interim  rule 
from  the  following  commenters: 

(1)  The  firm  of  Brown  &  Wood:      ' 

(2)  The  Republic  of  Honduras,  throtigh 
its  embassy  in  Washington,  DC; 

(3)  The  Republic  of  Turkey,  through  its 
Undersecretariat  of  Treasury  and 
Foreign  Trade,  General  Directorate  of 
Foreign  Economic  Relations: 

(4)  The  Government  of  Pakistan, 
through  its  embassy  in  Washington.  DC; 

(5)  ).P.  Morgan  Securities  Inc.; 

(6)  The  firm  of  Skadden.  Arps.  Sjate. 
Mcag^cr  &  Flom  on  behalf  of  The  First 
Bo.ston  Corporation; 

.    (7)  MNC  International  Dank; 

(8)  Manufacturers  Hanover  Trust 
Company; 

(9)  Goidman.  Sachs  &  Co.; 

(10)  The  firm  of  Brown  &  Wood,  on 
behalf  of  Citicorp  Investment  Bank; 

(11)  The  firm  of  Sidlry  ft  Austin,  on  ' 
behalf  of  Shearson  Lehman  Hutton  Inc.; 

(12)  The  firm  of  Arnold  ft  Porter,  on 
behalf  of  the  State  of  Israel; 

(13)  The  firm  of  Vinson  &  Elkins  on 
behalf  of  Salomon  Brothers  Inc.; 

(14)  Shearson  Lehman  Hutton  Inc.  on 
behalf  of  the  Arab  Republic  of  Egj'pt; 
and 

(15)  Shearson  Lehman  Hutton  Inc.  on 
behalf  of  the  Kingdom  of  Morocco. 

In  addition,  after  the  closing  of  the 
comment  Rpriod.  the  Treasury 
Department  rereived  letters  of  comment 
from  the  following  ccmmcntcrs: 

(1)  Senators  Daniel  K.  Inouye  and 
Robert  W.  Kasten.  Chairman  and 
Ranking  Minority  Member,  respectively. 
Subcommittee  on  Foreign  Operations. 
Senate  Conunittee  on  Appropriations; 

(2)  The  Riggs  National  Bank; 

(3)  The  firm  of  Brown  ft  Wood; 

(4)  Congressman  David  R.  Obey. 
Chairman.  Subcommittee  on  Foreign 
Operations.  Export  Financing,  and 
Reltitcd  Programs,  House  Committee  on 
Appropriations; 

(5)  Shearson  Lehman  Hutton.  Inc.  and 
Salomon  Brothers  Inc.  on  behalf  of  the 
Government  of  Israel:  and 

(6)  Bear,  Steams  ft  Co.  Inc..  Drexel 
Bumham  Lambert  Inc.,  The  First  Boston 
Corporation,  Merrill  Lynch  Capital 
Markets  and  Smith  Barney.  Harris 
Upham  ft  Co.  Inc.  on  behalf  of  the 
Government  of  Israel. 

Many  commenters  focused  on  three 
provisions  of  the  interim  rule:  The 
prohibition  against  separating  the 
guaranteed  amount  of  the  refinancing 
loan  from  the  unguaranteed  amount:  the 
prohibition  against  collateralizing  the 
unguaranteed  amount  of  the  refinancing 
loan  with  securities  bucked  by  the  full 
faith  and  credit  of  the  United  States;  and 
the  prepayment  application  processing 
period.  Beyond  these  three  provisions. 


there  were  a  number  of  provisions  that 
received  isolated  comments. 

Some  commenters  argued  that  the 
provision  in  the  refinancing  legislation 
which  states  that  the  Treasury 
Department  regulations  shall  "impose 
no  restriction  that  increases  the  cost  to 
borrowers  of  obtaining  private  financing 
for  prepayment  hereunder  or  that 
inhibits  the  ability  of  the  borrower  to 
enter  into  prepayment  arrangements 
hereunder"  requires  the  Treasury 
Department  to  resolve  any  statutory 
ambiguities  in  favor  of  the  lowest  cost 
result.  The  Treasury  Depai  tment 
believes  that,  within  the  constraints 
imposed  by  the  legislative  authority,  the 
interim  rule  and  the  following  final  rule 
achieve  this  goal. 

Comments  and  the  Treasury 
Department's  response  thereto  are 
discussed  in  the  following  section-by- 
se(.tk)n  analysis. 

II.  Section-by-Section  Analysis  of 
Conunents  on  the  Interim  Rule 

;.  Section  25. 100— Definitions 

Some  comments  objected  to  the  lack 
of  a  definition  for  the  term  "derivative". 
In  response  to  these  comments,  the 
Treasury  Department  has  added  a  new 
defined  term  and  definition,  titled 
"Derivative"  (5  2S.100(e)).  This  term  is 
principally  used  in  the  section  pertaining 
to  registration  (§  25.403]  and  the  revised 
section  pertaining  to  non-separability 
(S  25.404). 

One  comment  objected  to  the 
definition  of  "Eligible  FMS  Advance" 
(S  25.100(f)  in  the  interim  rule, 
renumbered  §  25.100(g)  in  the  final  rule). 
Specifically,  this  commcnter  believed 
that  this  definition  precluded  the 
refinancing  of  any  advance  bearing 
interest  at  a  rate  of  10  percent  or  greater 
that  is  part  of  an  FFB  loan  bearing 
interest  at  a  consolidated  rate  uf  less 
than  10  percent.  The  commentcr  st«tcd 
that  it  was  unclear  that  separate  interest 
rates  continue  to  exist  on  FMS  advances 
after  a  consolidated  rate  has  been 
established. 

Paragraph  two  of  the  standard  V¥B 
promissory  note  provides  that  a 
consolidated  interest  rate  is  established 
for  billing  purposes  after  all  funds 
available  under  the  respective  FMS  loan 
agreement  have  been  drawn.  However, 
the  respective  interest  rates  continue  to 
apply  to  individual  advances,  thus 
determining  their  eligibility  under  the 
definition.  Therefore,  the  Treasury 
Department  has  not  altered  this 
definition. 

Four  comments  reflected  concern  with 
the  definition  of  "Private  Lender" 
(§  25.100(p)  in  the  interim  rule).  This 
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definition  has  been  renumbered 
S  25.100(i)  and  retitled  "Eligible  Private 
Lender"  in  the  fiinal  rule.  One 
comnienter  requested  that  clause  (l)(i) 
should  be  expanded  to  include  "or  any 
subsidiary  or  affiliate  thereof."  The 
commenter  asserted  that  this  addition 
would  allow  institutions  more  flexibility 
and  therefore  lower  financing  costs  to 
the  borrower. 

While  the  commenter  did  not  offer 
any  substantive  support  for  this 
assertion,  the  Treasury  Department  has 
no  objection  to  the  comment  and  has 
incorporated  this  comment  into  the  final 
rule. 

Another  commenter  indicated  that  the 
definition  described  in  clause  (l)(i) 
should  be  expanded  to  specifically 
include  "investment  banking 
companies." 

VVhile  the  Treasury  Department 
believes  that  the  definition  of  "Private 
Lender,"  as  written  in  the  interim  rule, 
effectively  covered  investment  banking 
companies,  the  Treasury  Department 
has  no  objection  to  modifying  this 
definition  to  specifically  incorporate  the 
comment.  Therefore,  the  definition  has 
been  so  modified  in  the  final  rule. 

Another  comment  on  this  section 
concerned  the  concept  of  "wholly 
owned  initially"  and  the  relationship  of 
this  concept  to  trusts  and  partnerships, 
which  are  not  owned  but  are  created. 

The  Treasury  Department  believes 
that  this  commenter  misimdcrstood  the 
intent  of  the  phrase  "wholly  owned 
initially."  and  so  has  modified  the 
phrase  to  clarify  its  purpose.  The 
Treasury  Department  is  of  the  opinion 
that  if  trusts  or  other  special  purpose 
financing  entities  are  going  to  be  used  in 
making  the  Private  Loan,  then  the 
criteria  for  "Higible  Private  Lender" 
should  be  applied  to  the  parties  that 
initially  "fund"  the  trust  or  other  special 
purpose  financing  entities,  since  these 
parties  are  in  reality  making  the  Private 
Loan. 

In  addition  to  the  newly  created  term 
"Derivative."  the  Treasury  Department 
has  added  two  new  definitions  to  the 
final  rule.  "Guaranteed-Amount  Debt 
Derivative"  and  "Guaranteed-Amount 
Equity  Derivative"  ((  25.100  (n)  and  (o), 
respectively).  These  new  defined  terms 
are  used  in  the  revised  section 
pertaining  to  non-separability  (§  25.404). 

One  comment  requested  that  the  final 
rule  define  the  "Guaranty  Coverage '  of 
the  Guaranty. 

The  Treasury  Department  did  not 
accept  this  comment  because  it 
conclndedHhat  such  a  definition  in  the 
rule  might  create  an  ambiguity  or  a 
conflict  with-the  terms  of  the  Guaranty 
itself.  Instead,  the  Ttaasury  Department 
has  included  new  defiined  terms  in  the 


final  rule.  "Guaranteed  Loan  Amount" 
(S  25.100(q)),  "Guaranteed  Loan  Portion 
Amount"  (S  25.100(r)),  and  "Guaranteed 
Aaiount  Equivalent"  (S  2S.100(p)).  The 
term  "Guaranteed  Loan  Amotint*!  refers 
to  the  amount  of  a  Private  Loan  which  is 
guaranteed  tmder  the  Guaranty.  The 
term  "Guaranteed  Loan  Portion 
Amount"  refers  to  the  amount  of  a 
portion  of  the  Private  L9an  which  is 
guaranteed  under  the  Guaranty.  The 
term  "Guaranteed  Amount  Equivalent" 
is  added  to  ensure  that  the  prohibition 
against  separating  the  guaranteed 
amount  of  the  Private  Loan  from  the 
unguaranteed  amount  is  not 
circumvented  through  the  establishment 
of  successive  trusts  or  special  purpose 
financing  entities  issuing  Derivatives  of 
Derivatives.  The  terms  Guaranteed 
Loan  Amount"  "Guaranteed  Loan 
Portion  Amount."  and  "Guaranteed 
Amount  Equivalent"  are  used  in  the 
revised  section  pertaining  to  non- 
separability  (§  25.404). 

One  comment  asked  for  clarification 
of  a  perceived  ambiguity  between  the 
definition  of  "Private  Lender"  hfi  the 
interim  rule  and  the  definition  of 
"Beneficiary"  in  the  form  of  Guaranty 
(§  25.406).  Specifically,  this  commenter 
indicated  that  the  definition  of  Private 
Lender  states  that  the  "Private  Lender" 
must  be  chartered  or  otherwise 
organized  under  the  laws  of  a  state,  the 
District  of  Columbia,  the  United  States 
or  any  territory  or  possession  of  the 
United  States  and  lawfully  doing 
business  in  the  United  States,  while  the 
Guaranty  indicates  that  the  Lender  may 
assign  its  rights  under  the  Guaranty  to 
any  entity  merely  doing  business  in  the 
United  States. 

The  Treasury  Department  responds 
that  the  class  of  entities  that  are 
authorized  to  make  the  refinancing 
loans  under  the  FMS  refinancing 
legislation  is  a  more  narrow  class  than 
the  class  of  entities  that  are  permitted  to 
hold  guaranties  under  the  Arms  Export 
Control  Act.  Therefore,  the  Treasury 
Department  has  altered  the  Guaranty 
form  in  the  final  rule  to  clarify  this  point 
Moreover,  the  final  rule  has  added  a 
new  defined  term.  "Permitted  Guaranty 
Holder"  (!  25.100(w)). 

Some  comments  objected  to  the 
definition  of  "Permitted  P&I  Prepayment 
Amount"  (§  2S.100(x)  in  the  interim  rule, 
renumbered  9  25.100(v)  in  the  final  rule). 
Specifically,  there  was  objection  to 
cUuse  (1)  of  this  sectiim  which  allows 
only  principal  amounts  diat  become  due 
and  payable  after  September  3a  1989  to 
be  included  in  "Eligible  FMS  Advances" 
or  "Eligible  FMS  Loans"  for  refinancing. 

Tlie  Treasury  Department  believes 
that  the  eligibiUty  critenti  established  in 
this  definition  are  mandated  by  the 


terms  of  the  refinancing  legislation, 
which  provides  authority  only  "to 
finance  the  prepayment  at  par  of  the 
principal  amounts  maturing  after 
September  3a  1989."  Therefore,  this 
definition  remains  unchanged  in  the 
final  rule. 

A  comment  on  the  definition  of 
"Private  Loan"  (5  25.100(q)  in  die  interim 
rule,  renumbered  {  25.100(y)  in  the  final 
rule)  reflected  a  concern  that  these 
definitions  did  not  specifically  address  a 
public  sale  or  private  placement  of  debt 
obligations  secured  by  the  refinancing 
loan.  The  comment  admitted  that  such 
sale  or  placement  was  implicit  in  the 
interim  rule. 

The  Treasury  Department  agrees  that 
such  sale  or  placement  is  implicit  in  the 
interim  nde.  The  final  rule  remains 
unchanged  on  this  point 

Another  comment  on  this  section 
requested  clarification  that  the  "Private 
Loan"  evidences  an  obligation  of  a 
soverei^  nation.  This  commenter 
asserted  that  this  clarification  would 
reduce  the  Borrower's  costs  in  obtaining 
a  Private  Loan. 

The  commenter  offered  no  evidence  to 
substantiate  this  assertion  of  reduced 
costs.  Further,  the  Treasury  Depart'oent 
did  not  believe  that  for  the  purposes  of 
this  rule,  it  was  either  necessary  or 
proper  to  define  wliat  does  or  does  not   ■ 
constitute  the  sovereign  debt  of  a 
country.  Therefore,  the  Treasury 
Departoient  has  not  changed  this  section 
of  the  rule. 

-  As  complements  to  the  newly  created 
definitions  of  the  "Guaranteed  Loan 
Amount"  (§  25.100(q)),  the  "Guaranteed 
Loan  Portion  Amount"  (S  25.100(r)),  and 
the  "Guaranteed-Amount  Equivalent" 
(§  25.100(p)).  the  Treasury  Department 
has  added  new  definitions  for  the 
"Unguaranteed  Loan  Amount" 
(§  25.100(ee)).  the  "Unguaranteed  Loan 
Portion  Amount"  (§  25.100(ff)).  and  the 
"Unguaranteed-Amount  Equivalent" 
(|25.100(dd)). 

2.  Section  25.200— General  Rule 

One  commenter  on  paragraph  (c) 
stated  that  while  §  25.200  generally 
provided  the  necessary  level  of 
flexibility  to  a  Borrower  seeking  to 
refinance  existing  loans,  paragrai^  (c) 
did  not  provide  the  flexibility  to  split 
FMS  loans  so  that  early  and  late 
maturities  could  be  separated  and 
refinanced  separately. 

The  interim  rule  allowed  for  Eligible 
FMS  Loans  to  be  refinanced  on  a 
advance-by-advance  basis,  thus 
allowing  Borrowers  and  their  Eligible 
Private  Lenders  great  flexibility  to 
structure  Private  Loans.  However,  the 
Treasury  Department  decided  that  the 
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administrative  expense  that  would  be 
incurred  in  accounting  for  partially 
rerinanced  advances  did  not  warrant 
including  this  ultimate  degree  of 
flexibility.  Moreover,  the  refinancing 
legislation  does  not  contemplate  the 
partial  pepayment  of  advances. 

Another  commenter  on  this  section 
was  of  the  opinion  that  the  interim  rule 
provided  that  only  whole  Eligible  FNiS 
Loans  could  be  refmanced. 

This  is  incorrect.  As  stated  above, 
Eligible  FMS  Loans  can  be  refinanced 
on  an  advance-by-advance  basis,  but 
Eligible  FMS  Advances  cannot  be 
partially  reHnanced.  Therefore,  this 
section  remains  unchanged. 

There  were  a  few  comments  on 
subsection  (b).  the  requirement  that  all 
prepayments  must  have  a  Closing  Date 
not  later  than  September  30, 1991.  These 
commenters  stated  that  Borrowers 
should  be  given  the  flexibility  to  seek 
approval  of  a  prepayment  application 
through  that  date  and  be  allowed  to 
close  the  approved  prepayment  at  any 
time  after  that  date. 

The  refmancing  legislation  authorizes 
the  refmancing  program  fur  the  period  of 
Fiscal  Year  1988  through  1991.  The 
Treasury  Department,  in  consultation 
with  DSAA.  the  guarantor  of  the  Private 
Loans,  has  concluded  that  authority 
does  not  exist  to  extend  the  program 
beyond  Fiscal  Year  1991.  Therefore,  this 
section  remains  unchanged  in  the  final 
rule. 

In  response  to  a  comment  on  Eligible 
FMS  Advance,  the  Treasury  Department 
has  added  S  25.20C(d)  which  describes 
how  principal  payments  that  have 
already  been  made  on  FMS  Loans  which 
have  already  been  consolidated  will  be 
applied  under  the  terms  of  the 
respective  promissory  note  for  purposes 
of  determining  the  outstanding  principal 
balances  of  Eligible  FMS  Advances. 

3.  Section  25.300— Application 
Procedure 

Two  commenters  stated  that  the 
requirement  contained  in  §  23.300(a)(4] 
for  the  inclusion  of  all  material 
transaction  documents  in  substantially 
final  form  with  a  prepayment 
application  was  burdensome.  One 
commenter  stated  that,  as  an 
allemative.  the  prepayment  application 
should  contain  a  detailed  description  of 
the  proposed  financial  structure 
addressing  terms  of  critical  interest 
necessary  to  properly  evaluate  the 
Private  Loan. 

The  Treasury  Department  has 
modified  the  section  to  allow  a 
Borrower  the  choice  of  (1)  the 
application  procedure  outlined  in  the 
interim  rule,  or  (2)  an  optional  additional 
procedure  outlined  in  a  new  subsection 


(c)  in  the  final  rule,  which  allows  the 
Borrower  to  obtain  a  preliminary, 
nonbinding  review  by  DSAA  of  a 
proposed  Private  Loan.  We  believe  that 
this  optional  procedure  allows  all  of  the 
parties  concerned  the  necessary 
fiexibility  to  place  expeditiously  a 
Private  Loan.  ' 

4.  Section  25.301 — Approval  Procedure 

Many  commenters  objected  to  the 
provisions  in  this  section  that  provide 
for  unlimited  review  periods  of  the 
prepayment  application  by  DSAi\  and 
the  State  Department. 

The  Treasury  Department  agrees  that 
the  total  review  and  processing  time  by 
the  DSAA.  the  State  Department,  and  ■ 
the  Treasury  Department  should  be 
limited  to  30  days.  In  the  final  ntle,  these 
review  periods  have  been  defined  and 
the  section  modified. 

5.  Section  23.302 — Application 
Withdrawal 

One  commenter  requested  that  the 
final  rule  provide  thut  an  approved 
refinancing  a{)plication  be  permitted  to 
be  withdrawn  at  the  option  of  the 
Borrower. 

The  final  rule  has  added  a  new 
section  to  this  effect. 

6.  Section  25.302— Closing  Procedure 
(Renumbered  §  25.303  in  the  Final  Rule) 

One  commenter  objected  to  the 
provisions  contained  in  this  section  that 
would  establish  a  Closing  Date  at  the 
time  that  a  prepayment  application  was 
approved.  Further,  this  commenter  urged 
that  the  rule  be  modified  to  allow  the 
Closing  Date  to  be  established  solely  at 
the  discretion  of  the  Borrower. 

The  definition  of  "Closing  Date",  as 
written  in  the  interim  rule,  provides  that 
the  Closing  Date  is  to  be  established 
after  the  prepayment  application  has 
been  approved.  The  interim  rule  also 
provides  that  the  Closing  Date  is  to  be 
established  by  the  mutual  agreement  of 
the  Borrower.  DSAA.  and,  in  the  case  of 
FMS  Loans  which  had  been  made  by 
FFB.  FFB.  The  Treasury  Department 
believes  that  the  reasonable 
administrative  concerns  of  the 
respective  governmental  agencies  need 
to  be  taken  into  account  when 
scheduling  Closing  Dates.  The  Treasury 
Department  has  modified  S  25.302  to 
reiterate  that  the  Closing  Date  would  be 
established  on  a  date  mutually 
agreeable  to  the  parties  involved  in  the 
closing.  In  addition,  the  Treasury 
Department  has  added  a  new  paragraph 
(c)  to  this  section  clarifying  that  a 
Borrower  may  change  an  agreed  upon 
Closing  Date.  However  if  the  Borrower 
chooses  to  change  the  Closing  Date,  the 
new  Closing  Date  must  be  mutually 


agreeable  to  the  parties  involved  in  the 
closing  and  the  prepayment  must  be 
made  in  accordance  with  the  approved 
prepayment  application,  adjusted  for 
changes  in  accrued  interest. 

One  commenter  requested  that 
prepayments  be  allowed  to  be  made 
using  "next  day  funds." 

The  institutional  practice  of  the 
Federal  Financing  Bank  is  to  require  that 
any  prepayments  be  made  in 
"immediately  available  funds." 
Therefore,  this  provision  has  not  been 
changed  in  the  final  rule. 

7.  Section  25.4G0 — Loan  Provisions 

Many  commenters  objected  to  the 
requirement  that  the  principal  and 
interest  payment  schedule  and  maturity 
be  similar  to  the  Eligible  FMS  Loans  or 
Eligible  F'MS  Advances  that  are  being 
refinanced.  Many  commenters  stated 
that  flexibility  in  payment  structures 
would  be  of  benefit  to  the  Borrowers. 
Specifically,  two  commenters  asscited 
that  a  savings  of  5-10  basis  points  could 
be  achieved  if  a  payment  structure  of 
semi-annual  payments  of  interest  with 
annual  payments  of  principal  were 
allowable. 

Another  commenter  indicated  that  the 
interim  rule  did  not  adequately  define 
the  first  principal  payment  date  for  the 
Private  Loan. 

Another  commenter  on  this  section 
stated  that  the  requirement  that  the 
principal  and  interest  payment 
schedules  of  the  proposed  Private  Loan 
be  substantially  the  same  as  that  of  the 
eligible  debt  being  refinanced  conflicted 
with  the  structure  that  would  result  from 
the  blending  of  payment  schedules 
permitted  by  the  interim  rule.  This 
commenter  then  went  on  to  offer  an 
example  of  how  this  confiict  would  lead 
to  Private  Loan  repayment  schedules 
that  would  be  substantially  different 
from  the  individual  pieces  of  underlying 
debt. 

The  Treasury  Department  agrees  that 
allowing  for  additional  flexibility  would 
facilitate  refinancings.  The  Treasury 
Department  also  agrees  that  the 
blending  of  payment  schedules 
permitted  by  the  interim  rule  could 
result  in  substantial  differences  between 
payment  schedules  in  the  Private  Loan 
and  the  Eligible  FMS  Loans  or  Eligible 
FMS  Advances  being  refinanced.  In  an 
effort  to  address  these  issues  in  the  final 
rule,  the  Treasury  Department  has 
modified  this  section  to  allow  Borrowers 
and  their  Eligible  Private  Lenders  two 
options  for  structuring  the  Private  Loan 
and  for  fixing  the  first  principal  payment 
date. 

The  first  option  would  permit  the 
differing  payment  structures  of  Eligible 


FMS  Loans  or  Eligible  FMS  Advances  to 
be  consolidated  into  a  single  Private 
Loan  payment  structure  that  provides 
for  semi-annual  payments  of  principal 
and  interest,  with  the  amounts  of 
principal  of  the  Private  Loan  to  he  paid 
each  year  being  the  same  as  the 
principal  that  would  have  been  paid  in 
such  year  under  the  payment  structure 
of  the  Eligible  FMS  Loans  or  Eligible 
FMS  Advances. 

The  second  option  would  allow  for  the 
differing  payment  structures  of  the 
Eligible  FMS  Loans  or  Eligible  FMS 
Advances  to  be  consolidated  into  a 
single  payment  structure  of  equal 
principal  payments,  subject  to  specific 
criteria  relating  to  final  maturity,  first 
principal  payment  date  and  subsequent 
payment  dates. 

8.  Section  25.401— Fees 

One  commenter  indicated  that  the 
interim  rule  be  modified  to  allow  for  the 
inclusion  of  "reasonable  fees  and 
expenses."  in  the  amount  refinanced. 
This  commenter  indicated  further  that 
the  interim  rule  did  not  appear  to 
contemplate  the  payment  of  fees  and 
expenses  on  the  Closing  Date. 

The  interim  rule  states:  "The  interest 
rate  on  the  Private  Loan  may  include 
compensation  for  costs  at  prevailing 
market  rates  with  the  agreement  of  the 
Borrower  and  the  Private  Lender 
selected  by  the  Borrower."  This 
language  is  derived  from  the  refinancing 
legislation,  which  provides  that  "the 
private  lender  may  include,  in  the 
interest  rate  chained,  a  standard  fee  to 
cover  costs,  such  fee  which  shall  be  set 
at  prevailmg  market  rates"  (emphasis 
added).  The  Treasury  Department 
believes  that  this  language  prohibits  the 
Private  Lender  from  including  fees  or 
expenses  in  the  principal  of  the  Private 
Loan.  Therefore,  this  section  remains 
unchanged  in  the  final  rule. 

9.  Section  25.403— Registration 

One  commenter  objected  to  the 
provision  that  the  Guaranty  would  cease 
to  be  effective  if  the  guaranteed 
obligation  were  to  provide  significant 
support  for  a  non-registered  obligation. 

This  provision  is  derived  directly  from 
the  refinajicing  legislation,  which 
provides  that  "any  guaranty  transferred 
or  extended  shall  cease  to  be  effective  if 
the  private  loan  or  any  derivative 
thereof  is  to  be  used  to  provide 
significant  support  for  any  non- 
registered  obligation." 

Another  commenter  stated  that  it  was 
unclear  whether  the  Guaranty,  as 
written  in  the  interim  rule,  would 
continue  to  exist  at  all  for  any  holders  of 
any  portion  of  a  Private  Loan  Note  if  one 


holder  of  a  portion  of  the  Private  Loan 
Note  violated  this  section. 

The  Treasury  Department  responds 
that  the  Guaranty  ceases  to  be  effective 
only  to  the  extent  of.  and  only  with 
respect  to.  the  violation  of  this  section. 
Therefore,  this  section  has  been 
modified  to  clarify  this  point  in  the  final 
rule. 

10.  Section  25.404 — Non-Separability 

Many  commenters  objected  to  this 
section  of  the  interim  rule.  In  particular, 
many  commenters  stated  that  the 
Treasury  Department  was  interfering 
with  an  Eligible  Private  Lender's 
"sources  of  funds"  by  applying  the 
concept  of  non-separability  to 
"derivatives"  of  the  Private  Loan. 

While  some  commenters  conceded 
that  the  prohibition  against  separating 
the  guaranteed  amount  of  the  Private 
Loan  from  the  unguaranteed  amount 
could  be  interpreted  as  being  applicable 
to  participation  shares  of.  or  undivided 
ownership  interests  in.  the  Private  Loan 
("equity  derivatives"),  these  same 
conunenters  asserted  that  the 
prohibition  should  not  be  interpreted  as 
being  applicable  to  debt  instruments 
issued  by  the  Eligible  Private  Lender 
that  are  secured  by  the  Private  Loan 
("debt  derivatives"). 

Many  of  the  commenters  also 
objected  to  this  section  having  provided 
that  the  Guaranty  would  cease  to  be 
effective  if  the  section  were  violated. 
The  refinancing  legislation  provides 
that  the  United  States  Government 
guaranty  of  a  Private  Loan  "shall  cover 
no  more  and  no  less  than  ninety  percent 
of  the  private  loan  or  any  portion  or 
derivative  thereof,  (emphasis  added). 
The  refinancing  legislation  also 
prohibits  separating  the  guaranteed 
amount  of  the  Private  Loan  from  the 
unguaranteed  amount.  While  this 
second  provision  is  not  made  explicitly 
applicable  to  "derivatives"  of  the 
Private  Loan,  the  Treasury  Department 
interpreted  the  refinancing  legislation  by 
reading  these  two  provisions  together. 
Based  on  such  a  reading,  the  Treasury 
Department  concluded  in  the  interim 
rule  that  the  prohibition  against 
separating  the  guaranteed  amount  from 
unguaranteed  amount  applied  to 
"derivatives"  of  the  Private  Loan. 

'  As  some  commenters  on  this  section 
conceded,  the  interpretation  of  the 
prohibition  as  being  applicable  to 
"equity  derivatives"  of  the  Private  Loan, 
that  is.  participation  shares  of,  or 
undivided  ownership  interests  in.  the 
Private  Loan,  is  well  supported  by 
reading  the  two  provisions  of  the 
refinancing  legislation  together. 
Therefore,  the  non-separability 
provision  of  the  interim  rule  as  it  applies 


to  such  "equity  derivatives"  remains 
unchanged  in  the  final  rule. 

The  greatest  objection  to  the  non- 
separability  provision  of  the  interim  rule 
was  with  respect  to  how  it  applied  to 
"debt  derivatives"  of  the  Private  Loan, 
that  is.  debt  instruments  of  the  Eligible 
Private  Lender  collateralized  by  the 
Private  Loan.  The  commenters  asserted 
this  provision  interfered  with  a  lender's 
relationships  with  its  investors. 

The  Treasury  Department  responds 
that  this  provision  should  have  no  effect 
on  a  lender's  sources  of  funds  so  long  as 
the  lender  does  not  separate  the 
guaranteed  amount  of  the  Private  Loan 
from  the  unguaranteed  amount  and  use 
the  guaranteed  amount  alone  as  a 
meaiis  of  obtaining  funds.  The  provision 
does  not  restrict  an  Eligible  Private 
Lender  from  using  the  entire, 
unseparated  Private  Loan  as  collateral 
for  obtaining  funds. 

Nevertheless,  the  Treasury 
Department  recognizes  that  there  is 
some  ambiguity  in  the  refinancing 
legislatiwj  as  to  the  extent  to  which  the 
non-separability  provision  of  the 
refinancing  legislation  should  be  applied 
to  the  Eligible  Private  Lender's  means  of 
obtaining  funds.  Moreover,  some 
commenters  have  asserted  that  some 
lenders  will  charge  some  Borrowers  a 
higher  cost  of  borrowing  as  a  result  of 
the  non-separability  provision  being 
applied  to  the  lenders'  fund-raising 
activities.  Accordingly,  the  Treasury 
Department  has  modified  this  section  in 
the  final  rule  to  create  a  limited 
exception  to  the  prohibition  against 
separating  the  guaranteed  amount  f:om 
the  unguaranteed  amount  of  the  Private 
Loan.  This  section  now  permits  debt 
derivatives  T)f  the  guaranteed  amount  of 
the  Private  Loan  to  be  issued  if  both  of 
two  circumstances  occur. 

First  the  Borrower  must  submit  proof, 
satisfactory  to  the  Treasury  Department, 
that,  as  a  result  of  the  non-separability 
provision  of  the  final  rule,  the  Borrower 
will  incur  a  substantial  inci-ease  in  the 
borrowing  cost  of  the  Private  Loan, 
expressed  in  terms  of  the  true  rate  of 
interest  of  the  Private  Loan.  This 
increase  in  costs  must  be  directly 
attributable  to  the  prohibition  against 
issuing  derivatives  of  the  guaranteed 
portion  of  the  Private  Loan.  Second,  the 
Treasury  Department  must  determine 
that  allowing  a  particular  Borrower  to 
refinance  its  loans  using  derivatives  of 
the  guaranteed  amount  of  the  Private 
Loan  is  necessary  to  achieve  the 
international  economic  policy  interests 
of  the  United  States. 
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77.  Section  25.406— CollateraUzation  of 
Unguaranteed  Antount 

Many  commenters  objected  to  this 
section  of  the  interim  rule,  asserting  that 
the  prohibition  against  coUateralization 
with  securities  of  the  United  States 
Government  or  any  of  its  agencies  had 
no  foundation  in  the  refinancing 
legislation. 

As  in  the  comments  on  §  25.403,  many 
commenters  objected  to  the  section 
having  provided  that  the  Guaranty 
would  cease  to  be  effective  if  this 
section  were  violated. 

The  refinancing  legislation  provides 
that  the  United  States  Government 
guaranty  of  the  Private  Loan  shall  cover 
no  more  than  90  percent  of  the  Private 
Loan.  The  Treasury  Department 
interpreted  this  provision  as  prohibiting 
Borrowers  from  enhancing  the  credit  of 
the  10  percent  unguaranteed  amount  of 
the  Private  Loan  to  the  point  that  the 
Private  Loan  became,  in  effect,  100 
percent  guaranteed.  To  give  effect  to 
this  interpretation,  the  Treasury 
Department  included  in  the  interim  rule 
a  prohibition  against  Borrowers 
collateralizing  the  unguaranteed  amount 
of  their  Private  Loans  with  securities 
backed  by  the  full  faith  and  credit  of  the 
United  States. 

Upon  reconsideration jof  its 
interpretation,  however,  the  Treasury 
Department  found  no  explicit  direction 
in  the  refinancing  legislation  to  prohibit 
such  coUateralization.  Finding  no  such 
requirement,  the  Treasury  Department 
has  eliminated  the  prohibition  in  its 
entirety.  The  section  containing  the 
prohibition  has  been  deleted  from  the 
final  rule. 

12.  Section  25.406— Form  of  Guaranty 
(Renumbered  § 25.405  in  the  Final  Rule) 

Some  commenters  indicated  that  the 
form  of  Guaranty  is  unattractive  to  the 
market  and  that  the  Guaranty  should  be 
altered  to  conform  to  market  practice. 
These  commenters  asserted  that  failure 
to  use  a  more  conventional  form  of 
Guaranty  would  lead  to  more  costly 
financings.  In  addition,  some 
commenters  submitted  a  form  of 
Guaranty  which  they  proposed  to  the 
Department  of  the  Treasury  for 
consideration  as  a  substitute  for  the 
form  of  Guaranty  contained  in  this 
section. 

Debate  about  whether  the  use  of  a 
more  conventional  form  of  Guaranty 
would  result  in  less  expensive 
rennancings  is  irrelevant.  The 
refinancing  legislation  specifically 
requires  that  "the  terms  of  guarantees 
transferred  or  issued  under  this 
paragraph  shall  be  exactly  the  same  as 
the  existing  *  *  *  guarantees,  except  as 


modified  by  this  paragraph."  Thus,  the 
refinancing  legislation  allowa  no 
flexibility  with  regards  to  the  Guaranty 
form.  The  Guaranty  form  included  in 
this  section  follows  die  form  of  the 
existing  guarantees  attached  to  the 
existing  FMS  Loans,  except  to  the  extent 
that  it  has  been  modified  to  incorporate 
specific  conditions  required  by  the 
refinancing  legislation.  Therefore,  the 
form  of  Guaranty  contained  in  the  final 
rule  remains  unchanged  except  as 
discussed  above  under  the  comments  on 
the  definition  of  Private  Lender,  non- 
separability  and  coUateralization. 

One  commenter  indicated  that  the 
prohibition  against  acceleration 
contained  in  the  Guaranty  would  raise 
the  cost  of  financing  to  the  Borrower. 

DSAA,  the  guarantor  of  the  Private 
Loan,  has  advised  us  that  it  is  necessary 
that  this  part  of  the  Guaranty,  which  is 
derived  from  the  existing  guaranty  on 
the  FMS  loans  being  refinanced,  remain 
as  provided  for  in  the  interim  rule. 
Therefore,  this  section  of  the  final  rule 
remains  unchanged. 

Again,  many  commenters  reiterated 
the  argument  that  the  Guaranty  should 
not  become  ineffective  if  its  terms  are 
violated  as  discussed  in  the  analysis  of 
§S  25.403,  25.404  and  25.405  above.  The 
form  of  Guaranty  has  been  revised  in 
the  final  rule  to  clarify  that  it  ceases  to 
be  effective  only  to  the  extent  of,  and 
only  with  respect  to,  the  violation  of  the 
terms  of  the  Guaranty,  as  in  the  analysis 
of  these  sections  cited  above.  Moreover, 
the  conditional  nature  of  the  Guaranty  is 
required  by  the  refinancing  legislation. 

13.  Section  25.407— Savings  Clause 
(Renumbered  §25.406  in  the  Final  Rule) 

One  commenter  objected  to  the 
inclusion  of  this  section,  arguing  that  it 
would  be  used  by  "persons  or 
organizations"  in  an  attempt  to  mislead 
or  confuse  Borrowers  for  narrow 
personal  reasons. 

The  Treasury  Department  included 
this  section  to  make  it  clear  that  neither 
the  law  nor  the  rules  were  intended  to 
change  the  interpretation  or  application 
of  existing  statutes,  including,  but  not 
limited  to,  tax.  securities  and  banking 
statutes.  The  Treasury  Department 
continues  to  believe  that  this 
clarification  is  useful. 

As  a  final  point  on  the  interim  rule, 
some  commenters  requested  that  the 
rule  allow  for  refinancings  of  Private 
Loans,  should  such  refinancings  become 
financially  attractive  at  some  future  date 
prior  to  the  end  of  the  program. 

The  Treasury  Department  responds 
that,  inasmuch  as  a  Private  Loan  made 
to  refinance  an  Eligible  FMS  Loan  or  an 
Eligible  FMS  Advance  would  not  have 
been  an  existing  FMS  loan  on  December 


22. 1987.  it  would  not  be  eligible  for 
refinancing  under  the  authority  of  the 
refinancing  legislation. 

III.  Procedural  Requirements 

Because  this  rule  involves  foreign  and 
military  affairs  functions  of  the  United 
States,  it  is  not  subject  to  Executive 
Order  12291  or  the  public  notice  and 
delayed  effective  date  requirements  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553). 

As  no  notice  of  proposed  rulemaking 
is  required,  this  final  rule  is  not  subject 
to  the  Regulatory  Flexibility  Act  (5 
U.S.C.e01e/5e<7.). 

rv.  Paperwork  Reduction  Act 

The  requirements  to  collect 
information  contained  in  the  rule  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget 
pursuant  to  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U  S.C.  3507). 

List  of  SubjecU  in  31  CFR  Part  25 

Banks  and  banking,  L,oan  programs — 
national  defense.  Reporting  and 
recordkeeping  requirements. 

V.  Authority 

Title  IIL  Pub.  L  100-202,  31  U.S.C.  321. 
Foreign  Military  Sales  Department 
Reform. 

SubtiUe  A  of  Tide  31,  Code  of  Federal 
Rules,  is  amended  by  revising  Part  25  to 
read  as  follows: 

PART  25— PREPAYMENT  OF  FOREIGN 
MIUTARY  SALES  LOANS  MADE  BY 
THE  DEFENSE  SECURITY 
ASSISTANCE  AGENCY  AND  FOREIGN 
MIUTARY  SALES  LOANS  MADE  BY 
THE  FEDERAL  FINANCING  BANK  AND 
GUARANTEED  BY  THE  DEFENSE 
SECURITY  ASSISTANCE  AGENCY 

Subpart  A— General 

25.100  Definitions. 

25.101  OMB  control  number. 

SulMrt  a— QuaUficatkma  for  Prapaymant 

25.200    General  rules. 
Subpart  C— Procedures 

25.300  Application  procedure. 

25.301  Approval  procedure. 

25.302  Application  withdrawal:  effect  of 
approval. 

25.303  Closing  Procedure. 
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Subpart  A— General 

§25.100    Definition*. 

In  this  part,  unless  the  context 
indicates  otherwise: 

(a)  "Act"  means  the  provisions 
entitled  "Foreign  Military  Sales  Debt 
Reform,"  of  Tide  IIL  entitled  "Military 
Assistance."  of  an  act  entitled  "Foreign 
Operations,  Export  Financing  and 
Related  Programs  Appropriations  Act. 
1988"  (Pub.  L.  No.  100-202).  enacted 
December  22. 1987. 

(b)  "AECA"  means  the  Arms  Export 
Control  Act.  as  amended  (22  U.S.C.  2751 
et  seq.). 

(c)  "Borrower"  means  the  obligor  on 
an  f^S  Advance. 

(d)  "Closing  Date"  means: 

(1)  With  respect  to  the  prepayment  of 
the  amounts  permitted  by  this  part  to  be 
prepaid  of  FMS  Loans  held  by  DSAA, 
the  date  designated  by  the  mutual 
agreement  of  both  the  Borrower  and 
DSAA  on  which  the  Guaranty  will  be 
attached  to  the  Private  Loan  Note  or  the 
Private  Loan  Portion  Notes,  as  the  case 
may  be,  the  Private  Loan  will  be  funded, 
and  the  Total  Permitted  Prepayment 
Amount,  or  the  portion  thereof  which 
the  Borrower  has  selected  to  prepay, 
will  be  prepaid;  and 

(2)  With  respect  to  the  prepayment  of 
the  amounts  permitted  by  this  part  to  be 
prepaid  of  FMS  Loans  held  by  the  FFB 
and  guaranteed  by  DSAA,  the  date 
designated  by  the  mutual  agreement  of 
the  Borrower,  the  FFB,  and  DSAA  on 
which  the  Guaranty  will  be  attached  to 
the  Private  Loan  Note  or  the  Private 
Loan  Portion  Notes,  as  the  case  may  be. 
the  Private  Loan  will  be  funded,  and  the 
Total  Permitted  Prepayment  Amount,  or 
Portion  thereof  which  the  Borrower  has 
selected  to  prepay,  will  be  prepaid. 

(e)  "Derivative"  means  any  right, 
interest,  instrument  or  security  issued  or 
traded  on  the  credit  of  the  Private  Loan 
or  any  Private  Loan  Portion,  including 
but  not  limited  to: 

(1)  Any  participation  share  of.  or 
undivided  ownership  or  other  equity 
interest  in,  the  Private  Loan  or  any 
Private  Loan  Portion; 

(2)  Any  note,  bond  or  other  debt 
instrument  or  obligation  which  is 
collateralized  or  otherwise  secured  by  a 
pledge  of,  or  secruity  interest  in,  the 
Private  Loan  or  any  Private  Loan 
Portion:  or 

(3)  Any  such  interest  in  such  an 
interest  or  any  such  instrument  secured 
by  such  an  instrument. 

(f)  "DSAA"  means  the  Defense 
Security  Assistance  Agency,  an  agency 
within  the  Department  of  Defense. 


(g)  "Eligible  FMS  Advance"  means 
any  FMS  Advance  which: 

(1)  Was  outstanding  on  December  22. 
1987; 

(2)  Has  principal  amounts  becoming 
due  and  payable  after  September  30. 
1989;  and 

(3)  Bears  interest  at  a  rate  equal  to  or 
greater  than  10  percentum  per  annum. 
"Eligible  FMS  Advance"  may  include 
FMS  Advances  meeting  the  criteria  of 
Eligible  FMS  Advance  which  are  made 
on  account  of  FMS  Loans  even  when 
such  FMS  Loans  do  not,  in  themselves, 
meet  the  criteria  of  Eligible  FMS  Loan. 

(h)  "Eligible  FMS  Loan"  means  any 
FMS  Loan  which: 

(1)  Was  outstanding  on  December  22, 
1987; 

(2)  Has  principal  amounts  becoming 
due  and  payable  after  September  30. 
1989;  and 

(3)  Bears  interest  pursuant  to  the 
terms  of  the  loan  agreement  relating 
thereto  at  a  consolidated  rate  equal  to  or 
greater  than  10  percentum  per  annum. 
"Eligible  FMS  Loans"  may  include  FMS 
Advances  which  are  made  on  account  of 
FMS  Loans  meeting  the  criteria  of 
Eligible  FMS  Loan  even  when  such  FMS 
Advances  do  not.  in  themselves,  meet 
the  criteria  of  Eligible  FMS  Advance. 

(i)  "Eligible  Private  Lender"  means 
either 

(1)  Any  of  the  following  entities: 

(i)  Any  banking,  savings,  or  lending 
institution,  or  any  subsidiary  or  affiliate 
thereof,  chartered  or  otherwise  lawfully 
organized  under  the  laws  of  any  State, 
the  District  of  Columbia,  the  United 
States  or  any  territory  or  possession  of 
the  United  States,  including,  but  not 
limited  to,  any  bank,  trust  company, 
industrial  bank,  investment  banking 
company,  savings  association,  savings 
and  loan  association,  building  and  loan 
association,  savings  bank,  credit  union, 
or  finance  company,  which  is  doing 
business  in  the  United  States; 

(ii)  Any  broker  or  dealer  registered 
with  the  Securities  and  Exchange 
Commission  pursuant  to  the  Securities 
Exchange  Act  of  1934; 

(iii)  Any  company  lawfully  organized  ' 
as  an  insurance  company,  and  which  is 
subject  to  supervision  by  the  insurance 
commissioner  or  a  similar  official  or 
agency  of  a  State;  or 

(iv)  Any  United  States  pension  fund; 
or 

(2)  Any  trust  or  other  special  purpose 
financing  entity  which  is  funded  initially 
by  an  entity  or  entities  of  the  type 
described  in  paragraph  (i){l)  of  this 
section. 

(j)  "FFB"  means  the  Federal  Financing 
Bank,  and  instrumentality  and  wholly- 
owned  corporation  of  the  United  States. 


(k)  "FMS"  means  Foreign  Military 
Sales. 
(I)  "FMA  Advance"  means: 

(1)  A  disbursement  of  funds  made 
pursuant  to  a  loan  agreement  between 
the  Borrower  and  DSAA,  which  loan 
agreement  provides  for  making  of  an 
FMS  Loan;  or 

(2)  A  disbursement  of  funds  made 
pursuant  to  a  loan  agreement  between 
the  Borrower  and  the  FFB,  which  loan 
agreement  provides  for  the  making  of  an 
FMS  Loan. 

(m)  "FMS  Loan"  means  either 

(1)  A  loan  made  directly  by  the 
Secretary  of  Defense  pursuant  to  section 
23  of  AECA;  or 

(2)  A  loan  made  by  the  FFB  and 
guaranteed  by  tlie  Secretary  of  Defense 
pursuant  to  section  24  of  AECA;  and 
"FMS  Loans"  mean  the  aggregate  of 
such  loans  made  to  or  for  the  account  of 
a  Borrower. 

(n)  "Guaranleed-Amount  Debt 
Derivative"  means  any  note,  bond  or 
other  debt  instrument  or  obligation 
which  is  collateralized  or  otherwise 
secured  by  a  pledge  of,  or  security 
interest  in.  the  Private  Loan  Note  or  any 
Private  Loan  Portion  Note  or  any 
Derivative,  as  the  case  may  be.  which 
has  an  exclusive  or  preferred  claim  to 
the  Guaranteed  Loan  Amount  or  the 
respective  Guaranteed  Loan  Portion 
Amount  or  the  respective  Guaranteed-  • 
Amount  Equivalent,  as  the  case  may  be. 

(0)  "Guaranteed-Amount  Equity 
Derivative"  means  any  participation 
share  of,  or  undivided  ownership  or 
Other  equity  interest  in,  the  I^vate  Loan 
or  any  Private  Loan  Portion  or  any 
Derivative,  as  the  case  may  be,  whir  h 
has  an  exclusive  or  preferred  claim  to 
the  Guaranteed  Loan  Amount  or  the 
respective  Guaranteed  Loan  Portion 
Amount  or  the  respective  Guaranteed- 
Amount  Equivalent,  as  the  case  may  be. 

(p)  'Guaranteed-Amount  Equivalent ' 
means: 

(1)  With  respect  to  any  Derivative 
which  is  equal  in  principal  amount  to 
the  Private  Loan  or  any  Private  Loan 
Portion,  that  amount  of  payment  on 
account  of  such  Derivative  which  is 
equal  to  the  Guaranteed  Loan  Amount 
or  the  respective  Guaranteed  Loan 
Portion  Amount,  as  the  case  may  be;  or 

(2)  Widi  respect  to  any  Derivatives 
which  in  the  aggregate  are  equal  in 
principal  amount  to  the  Private  Loan  or 
any  Private  Loan  Portion,  that  amount  of 
payment  on  account  of  such  derivatives 
which  is  equal  to  the  Guaranteed  Loan 
Amount  or  the  respective  Guaranteed 
Loan  Portion  Amount,  as  the  case  may 
be. 

(q)  "Guaranteed  Loan  Amount"  means 
that  amount  of  payment  on  account  of 
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the  Private  Loan  which  is  guaranteed 
under  the  terms  of  the  Guaranty. 

(r)  "Guaranteed  Loan  Portion 
Amount"  means  that  amount  of  payment 
on  account  of  any  Private  Loan  Portion 
which  is  guaranteed  under  the  terms  of 
the  Guaranty. 

(s)  "Guaranty"  means  either  a  new 
guaranty  of  the  United  States  issued  by 
DSAA  or  an  existing  guaranty  of  the 
United  States  transferred  by  DSAA,  in 
the  form  of  guaranty  set  forth  in  1 25.405, 
which  guaranty  will  be  attached  to  a 
Private  Loan  Npte  or  Private  Loan 
Portion  Note. 

(f)  "Interest  Rate  Difference"  means 
the  di^erence  between: 

(1)  The  cost  of  funds  to  the  Borrower 
for  the  Private  Loan  (expressed  in  terms 
of  the  true  rate  of  interest  applicable  to 
the  Private  Loan)  if  paragraph  (a)  of 

S  25.404  applies  to  the  Private  Loan:  and 

(2)  The  cost  of  funds  to  the  Borrower 
for  the  Private  Loan  (expressed  in  terms 
of  the  true  rate  of  interest  applicable  to 
the  Private  Loan)  if  paragraph  (a)  of 

§  25.404  does  not  apply  to  the  Private 
Loan. 

(u)  "Non-Registered  Obligation" 
means  a  bearer  obligation  which  does 
not  comply  with  all  of  the  registration 
requirements  of  the  Internal  Revenue 
Code. 

(v)  "Permitted  Arrears  Prepayment 
Amount"  means  the  sum  of  all  arrears,  if 
any,  on  all  PMS  Loans,  which  arrears 
are  outstanding  on  the  Closing  Date. 

(w)  "Permitted  Guaranty  Holder" 
means: 

(1)  An  individual  domiciled  in  the 
United  States; 

(2)  A  corporation  incorporated, 
chartered  or  otherwise  organized  in  the 
United  States;  or 

(3)  A  partnership  or  other  juridical 
entity  doing  business  in  the  United 
States. 

(x)  "Permitted  P&I  Prepayment 
Amount"  means,  with  respect  to  each 
Eligible  FMS  Loan  or  Eligible  FMS 
Advance,  as  the  case  may  be.  the  sum 
of; 

(1)  All  principal  amounts  which 
become  due  and  payable  after 
September  30, 1989,  on  the  respective 
Eligible  FMS  Loan  or  Eligible  FMS 
Advance;  and 

(2)  All  unpaid  interest,  if  any,  on  the 
respective  Eligible  FMS  Loan  or  Eligible 
FMS  Advance  accrued  as  of  the  Closing 
Date. 

(y)  "Private  Loan"  means,  collectively, 
the  loan  or  loans  that  is  or  are  obtained 
by  the  Borrower  from  an  Eligible  Private 
Lender  to  prepay  the  Total  Permitted 
Prepayment  Amount,  or  the  portion 
thereof  which  the  Borrower  has  selected 
to  prepay. 


(z)  "Private  Loan  Note"  means, 
collectively,  the  note  or  notes  executed 
and  delivered  by  the  Borrower  to 
evidence  the  Private  Loan. 

(aa)  "Private  Loan  Portion"  means  any 
portion  of  the  Private  Loan. 

(bb)  "Private  Loan  Portion  Note" 
means  any  note  executed  and  delivered 
by  the  Borrower  to  evidence  a  Private 
Loan  Portion. 

(cc)  'Total  Permitted  Prepayment 
Amount"  means  the  sum  of: 

(1)  The  aggregate  of  the  respective 
Permitted  P&I  Prepayment  amount  for 
all  Eligible  FMS  Loans  and  all  Eligible 
FMS  Advances  on  account  of  FMS 
Loans  which  FMS  Loans  do  not,  in 
themselves,  meet  the  criteria  of  Eligible 
FMS  Loans;  and 

(2)  The  Permitted  Arrears  Prepayment 
Amount. 

(dd)  "Unguaranteed-Amount 
Equivalent"  means  all  amounts  of 
payment  on  account  of  any  Derivative 
other  than  the  respective  Guaranteed- 
Amount  Equivalent. 

(ee)  "Unguaranteed  Loan  Amount" 
means  all  amounts  of  payment  on 
account  of  the  Private  Loan  other  than 
the  Guaranteed  Amount. 

(ff)  "Unguaranteed  Loan  Portion 
Amount"  means  all  amounts  of  payment 
on  account  of  any  Private  Loan  Portion 
other  than  the  respective  Guaranteed 
Loan  Portion  Amount. 

§  25.101    0MB  control  number. 

The  reporting  requirements  in  this 
part  have  been  approved  under  the 
Office  of  Management  and  Budget 
Control  Number  1505-0109. 

Subpart  B— Qualifications  for 
Prapaymant 

925.200    Qeneral nitoe. 

(a)  To  qualify  for  a  loan  prepayment 
at  par  pursuant  to  subsection  (a)  of  the 
Act,  a  Borrower  must  have  an  Eligible 
FMS  Loan  or  an  Eligible  FMS  Advance. 

(b)  A  Borrower  may  prepay  the  Total 
Permitted  Prepayment  Amount  in 
portions  using  more  than  one  closing; 
however,  all  prepayments  of  the  Total 
Permitted  Prepayment  Amount  must 
have  a  Closing  Date  that  is  not  later 
than  September  30. 1991. 

(c)  A  Borrower  may  prepay  all  or  a 
portion  of  the  Total  Permitted 
Prepayment  Amount;  however,  if  a 
Borrower  selects  to  prepay  any 
Permitted  P&I  Prepayment  Amount  of  an 
FMS  Advance,  the  Borrower  must 
prepay  the  entire  Permitted  P&I 
Prepayment  Amount  of  such  FMS 
Advance. 

(d)  If  the  payment  billings  of  an  FMS 
Loan  have  been  consolidated  in 
accordance  with  the  terms  of  the 


respective  loan  agreement,  and  if  any 
principal  payments  have  been  made  on 
account  of  the  FMS  Loan,  then  the 
outstanding  principal  balances  of  any 
Eligible  FMS  Advances  shall  be 
determined  in  accordance  with  the 
principal  of  "first  disbursed,  first 
repaid,"  that  is,  advances  on  account  of 
the  FMS  Loan  shall  be  deemed  to  have 
been  repaid  in  the  chronological  order  in 
which  they  were  disbursed. 

Subpart  C—Procaduraa 
92SJ00    Application  procedure. 

(a)  Each  Borrower  that  wishes  to 
prepay  at  par  the  Total  Permitted 
Prepayment  Amount,  or  any  portion 
thereof,  must  submit  a  written 
prepayment  application.  To  be 
considered  complete,  a  prepayment 
application  must  contain  the  following 
information  and  materials: 

(1)  Part  I  of  the  prepayment 
application  shall  be  the  identification  of 
each  Eligible  FMS  Loan  or  Eligible  FMS 
Advance,  as  the  case  may  be,  with 
respect  to  which  the  Borrower  has 
selected  to  prepay  the  amount  thereof 
permitted  by  this  part  to  be  prepaid, 
setting  forth  with  respect  to  each  such 
Eligible  FMS  Loan  or  Eligible  FMS 
Advance: 

(i)  The  date  on  which  the  Eligible  FMS 
Advance  was  made  or  the  date  on 
which  the  Eligible  FMS  Loan  was 
signed; 

(ii)  The  original  amount  of  the  Eligible 
FMS  Loan  or  Eligible  FMS  Advance: 

(iii)  The  principal  and  interest 
payment  schedule  of  the  Eligible  FMS 
Loan  or  Eligible  FMS  Advance;  and 

(iv)  The  matiuity  of  the  Eligible  FMS 
Loan  or  Eligible  FMS  Advance. 

(2)  Part  II  of  the  prepayment 
application  shall  be  the  Borrower's 
estimate  of  the  Permitted  Arrears 
Prepayment  Amount  calculated  as  of  the 
date  of  the  application; 

(3)  Part  III  of  the  prepayment 
application  shall  be  a  description  of 
each  Private  Loan,  90  percent  of  which 
the  Borrower  seeks  to  have  guaranteed, 
setting  forth  with  respect  to  each  Private 
Loan: 

(i)  The  total  amount  of  the  Private 
Loan, 

(ii)  The  proposed  principal  and 
interest  payment  schedule  of  the  Private 
Loan, 

(iii)  The  proposed  maturity  of  the 
Private  Loan,  and 

(iv)  The  identity  of  each  Eligible  FMS 
Loan  or  Eligible  FMS  Advance  with 
respect  to  which  amount  thereof 
permitted  by  this  part  to  be  prepaid  is  to 
be  prepaid  with  the  proceeds  of  the 
Private  Loan; 
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(4)  Part  IV  of  the  prepayment 
application  shall  be  all  material 
transaction  documents,  in  substantially 
final  form,  relating  to  the  prepayment  of 
the  Total  Permitted  Prepayment 
Amount,  or  the  portion  thereof  which 
the  Borrower  has  selected  to  prepay, 
with  the  proceeds  of  the  Private  Loan; 
and 

(5)  Part  V  of  the  prepayment 
application  shall  be  the  name,  address, 
and  telephone  number  of  the  Borrower's 
contact  person  «vith  whom  the  FFB  or 
DSAA  will  communicate  to  arrange  for 
prepayment  and  closing. 

(b)  Each  prepayment  application  shall 
be  submitted  in  triplicate  to  DSAA  at 
the  following  address:  Defense  Security 
Assistance  Agency,  The  Pentagon. 
Washington,  DC  20301-2800,  Attention; 
Deputy  Comptroller. 

(c)  A  Borrower  wishing  to  obtain 
preliminary,  nonbinding  review  of  a 
plan  to  prepay  at  par  the  Total 
Permitted  Prepayment  Amount,  or  any 
portion  thereof,  may,  at  the  Borrower's 
option,  prior  to  submitting  a  prepayment 
application  in  accordance  with 
paragraph  (a)  of  this  section,  submit  to 
DSAA,  at  the  address  set  forth  in 
paragraph  (b)  of  this  section,  a  vtmtten 
plan  of  prepayment.  To  qualify  for 
review,  a  plan  of  prepayment  must 
include  a  detailed  description  of  the 
proposed  flnancing  structure  clearly 
addressing  the  terms  and  conditions  of 
the  proposed  Private  Loan.  DSAA  will 
review  each  plan  of  prepayment 
submitted  by  Borrowers  and  may 
engage  in  informal,  non-binding 
discussions  with  each  Borrower  that 
submitted  a  plan  of  prepayment  to  assist 
such  Borrower  in  preparing  a 
prepayment  application. 

§  25.301    Approval  procedure. 

(a)  Distribution,  Review,  and 
Processing  by  DSAA.  (1)  Upon  receipt  of 
thfte  copies  of  a  completed  prepayment 
application  from  a  Borrower.  DSAA  will 
promptly  deliver  one  copy  of  Parts  I  and 
II  of  the  prepayment  application  to  the 
State  Department  and  one  copy  of  Parts 
I.  II,  and  V  of  the  prepayment 
application  to  the  Treasury  Department. 

(2)  DSAA  will  review  each  completed 
prepayment  application  to  ensure  that 
the  Private  Loan  complies  with  the 
requirements  of  this  part,  including 
without  limitation  the  requirements  of 
S  25.400.  DSAA  will  also  review  each 
completed  prepayment  appUcation  to 
ensure  that  the  provisions  of  subsection 
(d)  of  the  Act  (Purposes  and  Reports) 
are  considered.  DSAA  will  process  each 
completed  prepayment  application 
within  16  days  after  receipt  by  DSAA  of 
the  respective  completed  application 
from  a  Borrower. 


(3)  After  DSAA  has  processed  a 
completed  prepayment  application. 
DSAA  will  either 

(i)  Return  the  application  to  the 
Borrower,  or 

(ii)  Deliver  to  the  State  Department 
written  evidence  of  the  approval  of  the 
prepayment  application  by  DSAA. 

(b)  Review  and  Processing  by  the 
State  Department.  (1)  The  State 
Department  will  review  Parts  I  and  II  of 
each  prepayment  application  received 
by  the  State  Department  from  DSAA  to 
ensure  that  the  provisions  of  subsection 
(d)  of  the  Act  (Purposes  and  Reports) 
are  considered.  The  State  Department 
will  process  Parts  I  and  II  of  each 
prepayment  application  within  7  days 
after  receipt  by  the  State  Department  of 
written  evidence  of  the  approval  of  the 
prepayment  application  by  DSAA. 

(2)  After  the  State  Department  has 
processed  Parts  I  and  II  of  a  prepayment 
application,  the  State  Department  will 
either 

(i)  Return  the  parts  of  the  application 
to  DSAA  for  return  to  the  Borrower;  or 

(ii)  Deliver  to  the  Treasury 
Department  written  evidence  of  the 
approvals  of  the  prepayment  application 
by  DSAA  and  the  State  Department. 

(c)  Processing  by  the  Treasury 
Department — (1)  FMS  Loans  held  by 
DSAA.  (i)  The  Treasury  Department  will 
process  Parts  I  and  II  of  each 
prepayment  application  regarding  an 
Eligible  FMS  Loan  made  by  DSAA  or  an 
Eligible  FMS  Advance  on  account  of  an 
FMS  Loan  made  by  DSAA,  as  the  case 
may  be,  within  7  days  after  receipt  by 
the  Treasury  Department  of  written 
evidence  of  the  approvals  of  the 
prepayment  application  by  DSAA  and 
the  State  Department; 

(ii)  After  the  Treasury  Department  has 
processed  Parts  I  and  II  of  a  prepayment 
application,  the  Treasury  Department 
will  return  the  parts  of  the  application  to 
DSAA,  and  thereupon  DSAA  will 
commence  the  Closing  Procedures 
described  in  S  25.303(a)  vdth  respect  to 
the  application. 

(2)  /7MS  Loans  held  by  the  FFB.  (i) 
The  Treasury  Department  will  process 
Parts  I  and  II  of  each  prepayment 
application  regarding  an  Eligible  FMS 
Loan  made  by  the  FFB  and  guaranteed 
by  DSAA  or  an  Eligible  FMS  Advance 
on  account  of  an  FMS  Loan  made  by  the 
FFB  and  guaranteed  by  DSAA,  as  the 
case  may  be,  within  7  days  after  receipt 
by  the  Treasury  Department  from  the 
State  Department  of  written  evidence  of 
the  approvals  of  the  prepayment 
application  by  DSAA  and  the  State 
Department;  and 

(ii)  After  the  Treasury  Department  has 
processed  Parts  I  and  II  of  a  prepayment 
application,  the  Treasury  Department 


will  commence  the  Closing  Procedures 
described  in  {  25.303(b)  with  respect  to 
the  application. 

S  25bd02    AppKcalion  MfNMraimli  effect  el 
approval. 

A  Borrower  that  submits  a 
prepayment  application  may  withdraw 
the  prepayment  application  at  any  time 
prior  to  its  approval.  Even  after  a 
Borrower's  prepayment  application  has 
been  approved,  the  Borrower  is  not 
obligated  to  prepay  its  Eligible  FMS 
Loans  or  Eligible  FMS  Advances. 

§25.303    Cloaing  procedure. 

(a)  FMS  Loans  held  by  DSAA.  (1) 
After  the  Treasury  has  processed  Parts  I 
and  n  of  a  prepayment  application 
regarding  an  ^gible  FMS  Loan  made  by 
DSAA  or  an  Eligible  FMS  Advance  on 
account  of  an  FMS  Loan  made  by 
DSAA,  as  the  case  may  be.  DSAA  will 
communicate  with  the  Borrower's 
contact  person  identified  in  Part  V  of  the 
prepayment  application  to  establish  a 
Closing  Date  mutually  agreeable  to  the 
Borrower  and  DSAA.  DSAA  will  inform 
the  Borrower  of  the  final  amount  of  the 
Total  Permitted  Prepayment  Amount,  or 
the  portion  thereof  which  the  Borrower 
has  selected  to  prepay,  as  of  the  Closing 
Date  estabUshed.  The  determination  by 
DSAA  of  the  final  amount  of  the  Total 
Permitted  Prepayment  Amount  or  the 
portion  thereof  which  the  Borrower  has 
selected  to  prepay,  shall  be  conclusive. 

(2)  On  the  Closing  Date,  the  Guaranty 
will  be  attached  to  the  Private  Loan 
Note  or  the  Private  Loan  Portion  Notes, 
as  the  case  may  be.  the  Private  Loan 
shall  be  funded,  and  the  Total  Permitted 
Prepayment  Amount  or  the  portion 
thereof  which  the  Borrower  has  selected 
to  prepay,  will  be  prepaid. 

(3)  The  attachment  of  the  Guaranty  to 
the  Private  Loan  Note  or  the  Private 
Loan  Portion  Notes,  as  the  case  may  be. 
will  take  place  at  such  location  as  may 
be  designated  by  the  mutual  agreement 
of  the  Borrower  and  DSAA. 

(4)  Prior  to  1:00  pjn.  prevailing  local 
time  in  New  York.  New  York,  on  the 
Closing  Date,  immediately  available 
funds  in  amoiuits  sufTicient  to  prepay 
the  Total  Permitted  Prepayment 
Amount  or  the  portion  thereof  which 
the  Borrower  has  selected  to  prepay. 
shall  be  transferred  by  electronic  funds 
transfer  to  DSAA  at  the  Treasury 
Department  account  at  the  Federal 
Reserve  Bank  of  New  Mmk.  The  funds 
transfer  message  must  include  the 
following  credit  information: 

United  States  Treasury,  New  York.  New 
Yoric,  021030004.  TREAS  NYC/  (5037). 


25430         Federal  Register  /  Vol.  53.  No.  129  /  Wednesday.  July  6.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  129  /  Wednesday.  July  6.  1988  /  Rules  and  Regulations         25431 


For  credit  to  the  Defense  Security 

Assistance  Agency,  The  Pentagon. 

Washington.  DC  20301-2800. 

This  information  must  be  exactly  in 
this  form  (including  spacing  between 
words  and  numbers)  to  insure  timely 
receipt  by  the  DSAA.  Checks,  drafts, 
and  other  orders  for  payment  will  not  be 
accepted. 

(b)  FMS  Loans  held  by  the  FFB.  (1) 
After  the  Treasury  Department  has 
processed  Parts  I  and  II  of  a  prepayment 
application  regarding  an  Eligible  FMS 
Loan  made  by  the  FFB  and  guaranteed 
by  DSAA  or  an  Eligible  FTcIS  Advance 
on  account  of  an  FMS  Loan  made  by  the 
FTB  and  guaranteed  by  DSAA.  as  the 
case  may  be,  the  FFB  will  communicate 
with  the  Borrower's  contact  person 
identified  in  Part  V  of  the  prepayment 
application  to  establish  a  Closing  Date 
mutually  agreeable  to  the  Borrower,  the 
FFB.  and  DSAA.  The  FFB  will  inform  the 
Borrower  of  the  final  amount  of  the 
Total  Permitted  Prepayment  Amount,  or 
the  portion  thereof  which  the  Borrower 
has  selected  to  prepay,  as  of  the  Closing 
Date  established.  The  determination  by 
the  FFB  of  the  final  amount  of  the  Total 
Permitted  Prepayment  Amount,  or  the 
portion  thereof  which  the  Borrower  has 
selected  to  prepay,  shall  be  conclusive. 

(2)  On  the  Closing  Date,  the  Guaranty 
will  be  attached'to  the  Private  Loan 
Note  or  the  Private  Loan  Portion  Notes, 
as  the  case  may  be,  the  Private  Loan 
will  be  funded,  and  the  Total  Permitted 
Prepayment  Amount,  or  the  portion 
thereof  which  the  Borrower  has  selected 
to  prepay,  will  be  prepaid. 

|3)  The  attachment  of  the  Guaranty  to 
the  Private  Loan  Note  or  the  Private 
Loan  Portion  Notes,  as  the  case  may  be. 
will  take  place  at  such  location  as  may 
be  designated  by  the  mutual  agreement 
of  the  Borrower  and  DSAA. 

(4)  Prior  to  VJOO  p.m.  prevailing  local 
time  in  New  York,  New  York,  on  the 
Closing  Date,  immediately  available 
funds  in  amounts  sufficient  to  prepay  at 
par  the  Permitted  Prepayment  Amount, 
or  the  portion  thereof  which  the 
Borrower  has  selected  to  prepay,  shall 
be  transferred  by  electronic  funds 
transfer  to  the  Treasury  Department 
account  at  the  Federal  Reserve  Bank  of 
New  York.  The  funds  transfer  message 
must  include  the  following  credit 
information: 
United  States  Treasury,  New  York,  New 

York,  021030004,  TREAS  NYC/ 

(20180006). 
For  credit  to  the  Federal  Financing  B.ink, 

Room  143,  Liberty  Center  Building,  401 

14th  Street  SW.,  Washington.  DC 

20227. 

This  information  must  be  exactly  in 
this  form  (including  spacing  between 


words  6nd  numbers)  to  insure  timely 
receipt  by  the  FFB.  Checks,  drafts,  and 
others  for  payment  will  not  be  accepted. 

(c)  Chahges  in  the  Closing  Dale.  If  a 
Borrower  does  not  prepay  the  Total 
Permitted  Prepayment  Amount  or  the 
portion  thereof  which  the  Borrower  has 
selected  to  prepay,  on  the  mutually 
agreed  upon  Closing  Date,  the  Borrower 
may  prepay  the  Total  Permitted 
Prepayment  Amount,  or  tlie  portion 
thereof  which  the  Borrower  has  selected 
to  prepay,  on  a  new  Closing  Date. 
provided  that  the  new  Closing  Date  is 
mutually  agreeable  to  all  interested 
parties,  and  provided,  further,  that  the 
Borrower  prepays  such  amount  in 
accordance  with  the  approved 
prepayment  application,  adjusted  for 
changes  in  accrued  interest. 

Subpart  D—form  of  Private  Loan 

§  25.400    Loan  provisions. 

(a)  Subject  to  the  provisions  of 
paragraph  (b)  of  this  section,  the 
principal  and  interest  payment  schedule 
and  maturity  of  the  Private  Loan  must 
be  the  same  as  the  payment  schedules 
and  maturities  of  the  Eligible  FMS  Loans 
or  Eligible  FMS  Advances,  as  the  case 
may  be,  which  the  Borrower  has 
selected  to  prepay  with  the  proceeds  of 
the  Private  Loan. 

(b)  Notwithstanding  the  preceding 
paragraph,  an  Eligible  Private  Lender 
that  proposes  to  make  a  Private  Loan, 
the  proceeds  of  which  will  be  used  to 
prepay  Eligible  FMS  Loans  or  Eligible 
F'MS  Advances,  as  the  case  may  be. 
having  differing  payment  structures  and 
maturities,  may: 

(1)  Consolidate  the  differing  payment 
structures  of  the  Eligible  FMS  Loans  or 
the  Eligible  FMS  Advances,  as  the  case 
may  be.  into  a  single  payment  structure 
which  complies  with  the  following 
criteria: 

(i)  The  Private  Loan  shall  have  one  set 
of  semi-annual  payment  dates; 

(ii)  Interest  on  and  principal  of  the 
Private  Loan  shall  be  payable  semi- 
annually: and 

(iii)  The  amount  of  principal  to  be 
paid  each  year  on  account  of  the  Private 
Loan  shall  be  equal  (rounded  to  the 
nearest  $1,000.00  if  desired,  except  for 
the  final  payment)  to  the  aggregate 
amount  of  principal  that  is  scheduled  to 
be  paid  in  such  year  on  account  of  the 
respective  Eligible  FMS  Loans  or 
Eligible  FMS  Advances:  or 

(2)  Consolidate  the  differing  payment 
structures  and  maturities  of  the  Eligible 
FMS  Loans  or  the  Eligible  FMS 
Advances,  as  the  case  may  be,  into  a 
single  payment  structure  and  maturity 
complyin"  with  the  following  criteria: 


(i)  The  final  maturity  date  of  the 
Private  Loan  shall  be  the  approximate 
weighted  average  of  the  final  maturity 
dates  of  the  Eligible  FMS  Loans  or  the 
Eligible  FMS  Advances  with  respect  to 
which  the  Borrower  has  selected  to 
prepay  amounts  thereof  permitted  by 
this  part  to  be  prepaid: 

(ii)  The  initial  principal  payment  date 
of  the  Private  Loan  shall  occur  no  later 
than  the  earliest  scheduled  principal 
payment  date  of  the  Eligible  FMS  Loans 
or  the  Eligible  FMS  Advances  with 
respect  to  which  the  Borrower  has 
selected  to  prepay  amounts  thereof 
permitted  by  this  part  to  be  prepaid: 

(iii)  The  Private  Loan  shall  have  one 
set  of  semi-annual  payment  dates; 

(iv)  Interest  on  the  Private  Loan  shall 
be  payable  semi-annually:  and 

(v)  The  principal  of  the  Private  Loan 
shall  be  payable  in  equal  installments 
(rounded  to  the  nearest  $1,000.00  if 
desired,  except  for  the  final  payment) 
and  shall  be  payable  either  semi- 
annually or  annually. 

§25.401    FtM. 

The  interest  rate  on  the  Private  Loan 
may  ii'clude  compensation  for  costs  at 
prt'vaili.ng  market  rates  with  the 
agreement  of  the  Borrower  and  the 
Eligible  Private  Lender  selected  by  the 
Borrower. 

§25.402    Transferabiitty. 

Each  Private  Loan  Note,  with  the 
Guaranty  attached,  shall  be  fully  and 
freely  transferable  to  any  Permitted 
Guaranty  f  lolder. 

§25.403    Registratioa 

The  Guaranty  shall  cease  to  be 
effective  with  respect  to  the  Private 
Loan  or  any  Private  Loan  Portion  or  any 
Derivative  to  the  extent  that  the  Private 
Loan  or  the  respective  Private  Loan 
Portion  or  the  respective  Derivative,  gs 
the  case  may  be,  is  used  to  provide 
significant  support  for  a  Non-Registered 
Obligation. 

§25.404    Non-SeparabMlty. 

(a)  Hie  Guaranty  shall  cease  to  be 
effective  with  respect  to  any  Guaranteed 
Loan  Amount  or  any  Guaranteed  Loan 
Portion  Amount  or  any  Guaranteed- 
Amount  Equivalent  to  the  extent  that: 

(1)  The  Guaranteed  Amount  or  the 
respective  Guaranteed  Loan  Portion 
Amount  or  the  respective  Guaranteed- 
Amount  Equivalent,  as  the  case  may  be. 
is  separated  at  any  time  from  the 
Unguaranteed  Loan  Amount  or  the 
respective  Unguaranteed  Loan  Portion 
Amount  or  the  respective  Unguaranteed- 
Amount  Equivalent,  as  the  case  may  be, 
in  any  way,  directly  or  throughthe 
issuance  of  any  Guaranteed-Amount 


Equity  Derivative  or  any  Guaranteed- 
Amount  Debt  Derivative;  or 

(2]  Any  holder  of  the  Ftivate'  Loan 
Note  or  any  Private  Loan  Portion  Note 
or  any  Derivative,  as  the  case  may  be. 
having  a  claim  to  payments  on  the 
Private  Loan  receives'  more  than  00 
percent  of  any  payment  due  to  such 
holder  from  payments  made  under  the 
Guaranty  at  any  time  during  the  term  of 
the  Private  Loan. 

(b)  Notwithstanding  the  preceding 
paragraph,  if  any  Guaranteed-Amount    . 
Debt  Derivative  is  issued,  the  Guaranty 
shall  not  cease  to  be  effective  with 
respect  to  any  Guaranteed  Loan  Amount 
or  any  Guaranteed  Loan  Portion 
Amount  or  any  Guaranteed-Amount 
Equivalent,  as  the  case  may  be.  if  both 
of  the  circumstances  described  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  A  Borrower  shall  have  delivered  to 
the  Secretary  of  the  treasury  evidence, 
in  form  and  substance  satisfactory  to 
the  Secretary  of  the  Treasury,  that  the 
Interest  Rate  Difference  will  be 
substantiaL     • 

(i)  To  be  considered,  the  evidence 
must  meet  the  following  requirements: 

(A)  The  Borrower  mu8t«bow  that  the 
Interest  Rate  Difference  is  directly 
attributable  to  paragraph  (a)  of  tliis 
section  being  applied  to  the  Private 
Loan,  that  is,  that  the  Interest  Rate 
Difference  will  exist  even  when  all  other 
financing  terms  of  the  Private  Loan, 
including  any  collateralization  of  the 
Unguaranteed  Loan  Amoimt  or  the 
respective  Unguaranteed  Loan  Portion 
Amount  or  the  respective  Unguaranteed- 
Amount  Equivalent,  as  the  case  may  be, 
are  identical; 

(B)  When  calculating  the  Interest  Rate 
Difference,  the  Borrower  must  assume 
that  the  Unguaranteed  Loan  Amount  or 
the  respective  Unguaranteed  Loan 
Portion  Amount  or  the  respective 
Unguaranteed-Amoimt  Equivalent,  as 
the  case  may  be,  will  be  collateralized 
by  securities  backed  by  the  full  faith 
and  credit  of  the  United  States,  unless 
the  Borrower  is  legally  prohibited  from 
so  collateralizing  the  Unguaranteed 
Loan  Amount  or  the  respective 
Unguaranteed  Loan  Portion  Amount  or 
the  respective  Unguaranteed-Amount 
Equivalent,  as  the  case  may  be.  or  the 
Borrower  has  demonstrated  to  the 
satisfaction  of  the  Secretary  of  the 
Treasury  that  the  Borrower  is  unable  to 
so  collateralize  the  Unguaranteed  Loan 
Amount  or  the  respective  Unguaranteed 
Loan  Portion  Amount  or  the  respective 
Unguaranteed-Amoimt  Equivalent; 

(C)  If  the  Borrower  is  legally 
prohibited,  from  collateralizing  the 
Unguaranteed  Loan  Amount  or  the 
respective  Loan  Guaranteed  Portion 


.Amount  or  the  respective  Unguaranteed- 
Amount  Equivalent,  as  the  case  may  be, 
with  securities  backed  by  the  full  faith 
and  credit  of  the  United  States  or  has 
demonstrated  to  the  satisfaction  of  the 
Secretary  of  the  Treasury  that  the 
Borrower  is  unable  to  so  collateralize 
the  Unguaranteed  Loan  Amount  or  the 
respective  Unguaranteed  Loan  Portion 
Amount  or  the  respective  Unguaranteed- 
Amount  Equivalent,  as  the  case  may  be, 
then  the  Borrower  may  calculate  the 
Interest  Rate  Difference  using  whatever 
collateralization  assumptions  the 
Borrower  elects; 

(D)  If  the  Borrower  delivers  evidence 
to  the  Secretary  of  the  T^asury 
respecting  the  Interest  Rate  Difference, 
which  evidence  assumes  either  that  the 
Unguaranteed  Loan  Amount  or  the 
respective  Unguaranteed  Loan  Portion 
Amotmt  or  the  respective  Unguaranteed- 
Amount  Equivalent,  as  the  case  may  be. 
will  not  be  collateralized  at  all  or  that 
the  Unguaranteed  Loan  Amount  or  the 
respective  Unguaranteed  Loan  Portion 
Amount  or  the  respective  Unguaranteed- 
Amount  Equivalent,  as  the  case  may  be, 
will  be  collateralized,  but  not  by 
securities  backed  by  the  full  faith  and 
credit  of  the  United  States,  then  the 
Borrower  must  also  deliver  to  the 
Secretary  of  the  Treasury  the  written 
agreement  of  the  Borrower,  which 
agreement  shall  be  in  form  and 
substance  satisfactory  to  the  Secretary 
of  the  Treasury,  that  the  Borrower  will 
not  collateralize  the  Unguaranteed  Loan 
Amount  or  the  respective  Unguaranteed 
Loan  Portion  Amount  or  the  respective 
Unguaranteed-Amonnt  Equivalent,  as 
the  case  may  be,  at  any  time  during  the 
term  of  the  Private  Loan  in  any  way 
different  from  the  assumptions  used  in 
calculating  the  Interest  Rate  Difference; 
and 

(E)  The  Borrower  must  deliver  to  the 
Secretary  of  the  Treasury  the  evidence 
pertaining  to  the  Interest  Rate 
Difference  at  the  time  that  the  Borrower 
submits  to  DSAA  its  plan  for 
prepayment,  if  any,  if  no  plan  of 
prepayment  is  submitted,  then  no  later 
than  10  days  prior  to  the  time  that  the 
Borrower  submits  to  DSAA  its 
prepayment  application. 

(ii)  If  the  Secretary  of  the  Treasury 
determines  that  the  evidence  submitted 
by  the  Borrower  pertaining  to  the 
Interest  Rate  Differaice  is  satisfactory 
in  form  and  in  substance,  and  that  the 
Interest  Rate  Difference  is  substantial,  a 
modified  version  of  the  Guaranty 
(deleting  therefrom  the  provision  that 
the  Guaranty  shall  cease  to  be  effective 
if  any  Guaranteed-Amount  Debt 
Derivative  is  is^ed)  will  be  attached  to 
the  Private  Loan  Note  or  the  Private 
Loan  Portion  Notes,  as  the  case  may  be. 


(2)  The  Secretary  of  the  Treasury  shall 
have  determined,  in  the  sole  discretion 
of  the  Secretary  of  the  Treasury,  that  the 
respective  Borrower's  loan  prepayment 
at  par  pursuant  to  subsection  (a)  of  the 
Act  through  the  issuance  of  any 
Guaranteed-Amount  Debt  Derivative  is 
necessary  to  achieve  the  international 
economic  policy  interests  of  the  United 
States. 

§  25.405    Form  of  guaranty. 

(a)  The  Guaranty  that  will  be  attached 
to  the  Private  Loan  Note  on  the  Closing 
Date  shall  be  in  the  following  form 
(except  that  the  bracketed  words  shall 
be  deleted  if  the  conditions  specified  in 
§  25.404(b)  shall  have  occurred): 

For  Value  Received,  the  Defense  Security 
Assistance  Agency  of  the  Departnient  of 
Defense  ("DSAA").  hereby  guarantees  to 
(Name  of  Lender)  (Tender"),  incorporated 
under  the  laws  of  (U.S.  State  or  other  U.S. 
jurisdiction)  or  if  not  so  incorporated  or 
organized,  then  the  principal  place  of  doing 
business  is  (U.S.  location,  address,  and  zip 
code),  under  the  authority  of  Section  24  of  the 
Arms  Export  Control  Act,  as  amended 
("Act"),  the  due  and  punctual  payment  of 
ninety  percent  (90%)  of  amounts  due:  (1)  on 
the  promissory  note  ("Note")  in  the  principal 

amount  of  up  to  S dated issued 

to  the  Lender  by  the  Government  of  (Name  of 
Borrower)  ("Borrower")  pursuant  to  the  Loan 
Agreement  between  the  Lender  and  the 

Borrower  dated  the  — — th  day  of 

("Agreement"):  and  (2)  the  Lender  from  the 
Borrower  pursuant  to  the  Agreement. 

This  Guaranty  is  a  guaranty  of  payment 
covering  all  political  and  credit  risks  of 
nonpayment  including  any  nonpayment 
arising  out  of  any  claim  which  the  Borrower 
may  now  or  hereafter  have  against  any 
person,  corporation,  or  other  entity  (including 
without  limitatioa  the  United  States,  the 
Lender,  and  any  suppUer  of  defense  items)  in 
connection  with  any  transaction,  for  any 
reason  whatsoever.  This  Guaranty  shall  inure 
to  the  benefit  of  and  shall  be  enforceable  by 
the  Lender  and  any  Permitted  Guaranty 
Holder  (as  hereinafter  defined).  This 
Guaranty  shall  not  be  impaired  by  any  law. 
regulation  or  decree  of  the  Borrower  now  or  - 
hereafter  in  effect  which  might  in  any  manner 
change  any  of  the  terms  of  the  Note  or 
Agreement.  The  obligation  of  DSAA 
hereunder  shall  be  binding  iirespective  of  the 
irregularity,  invalidity  or  unenforceability 
under  any  laws,  regulations  or  decrees  of  the 
Borrower  of  the  Note,  the  Agreement  or  other 
instruments  related  thereta 

DSAA  hereby  waives  diligence,  demand, 
protest,  presentment  and  any  requirement 
that  the  Lender  exhaust  any  right  or  power  to 
take  any  action  against  the  Borrower  and  any 
notice  of  any  kind  whatsoever  other  than  the 
demand  for  payment  required  to  be  given  to 
DS/\A  hereunder  in  the  event  of  default  on  a 
payment  due  under  the  Note. 

In  the  event  of  failure  of  the  Borrower  to 
make  payment,  when  and  as  due,  of  any 
installment  of  principal  or  interest  under  the 
Note,  the  DSAA  shall  make  payment 
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immediately  to  the  Lender  upon  demand  to 
the  DSAA  after  the  Borrower's  fnilure  to  pay 
has  continued  for  10  calendar  days.  The 
amount  payable  under  thii  Guaranty  shall  be 
ninety  percent  (90%)  of  the  amount  of  the 
overdue  installment  of  principal  and  interest, 
plus  ninety  percent  (90%)  of  any  and  ali  late 
charges  and  interest  thereon  at*  provided  in 
the  Agreement.  Upon  payment  by  DSAA  to 
the  Lfnder,  the  Lender  will  assign  to  DS.\A. 
without  recourse  or  warranty,  ninety  p<^rccnt 
(90%)  cf  all  of  its  rights  in  the  Note  and  the 
Agreement  with  respect  to  such  payment. 

In  the  event  of  a  default  under  the 
Agreement  or  the  Note  by  the  Dorrower  and 
so  long  as  this  Guaranty  is  in  effect  and  the 
DSAA  is  not  in  default  hereunder: 

(i)  The  Lender  or  other  Permitted  Guaranty 
Fiolder  shall  not  accelerate  or  reschedule 
payment  of  the  principal  or  interest  on  the 
Note  or  any  other  note  of  the  Borrower 
guaranteed  by  DSAA  except  with  the  written 
approval  of  DSAA;  and 

(ii)  The  Lender  or  other  Perniittcd  Guaranty 
Holder  shall,  if  so  directed  by  DSAA.  invoke 
the  default  provisions  of  the  Agreement. 

Subject  to  the  limitations  set  forth  below, 
tl-.c  Lender's  rights  under  this  Guaranty  may 
be  assigned  to  any  "Permitted  Guaranty 
Holder."  that  is:  (1)  An  individual  domicllGd 
in  the  United  Status;  (2)  a  corporation 
incorporated,  chartered  or  otherwise 
organized  in  the  United  States;  or  (3)  a 
partnership  or  other  juridical  entity  duing 
business  in  the  United  States.  In  the  event  of 
such  assignment  DSAA  shall  be  promptly 
notified.  The  Lender  will  not  aj;ree  to  any 
material  amendment  of  the  Agreement  or 
Note  or  consent  to  any  materiol  dtviatinn 
from  the  provisions  thereof  without  the  prior 
written  consent  of  DSAA. 

Permitted  Guaranty  Holders  shall  be 
severally  bound  by,  and  shall  be  spvcrally 
entitled  to.  the  rights  and  obli(;ations  of  the 
Lender  under  the  Note,  the  Agreement,  and 
this  Guaranty.  The  Lender  shall  maintain  a 
current,  accurate  written  record  of  the  names, 
addresses,  amount  of  financial  interest  in  the 
Note  and  Agreement,  and  date  of  acquisition 
of  such  interest  of  each  Permitted  Guariinty 
Holder  and  shall  furnish  DSAA  a  copy  of 
such  record  on  its  demand  without  charge. 
No  assignment  by  the  Lender  or  by  any 
Permitted  Guaranty  Holder  shall  be  effective 
for  purposes  of  this  Guaranty  unless  and  until 
so  recorded  by  the  I.ender. 

The  total  amount  of  this  Guaranty  shall  not 
at  any  time  exceed  ninety  percent  (90%)  nf 
the  outstanding  principal,  unpaid  a<jcrucd 
interest  and  arrearages,  if  any,  undv;r  the 
Agreement  and  the  Note,  in'Juding  any 
portion  of  the  Note,  or  any  derivative  of  the 
Note  or  any  portion  of  the  Note. 

This  Guaranty  shall  cease  to  be  effertive 
with  respect  to  the  guaranteed  amount  of  the 
total  amount  of  the  Note  (the  "Guarantfed 
Loan  Amount")  or  with  respect  to  the 
guaranteed  amount  of  any  portion  of  the  Note 
(the  "Guaranteed  Loan  Portion  Amoimt")  (or 


with  respect  to  the  amount  of  any  derivative 
or  derivatives  of  the  Note  or  ary  portion  of 
the  Note  equal,  or  in  the  aggregate  equal,  in 
principal  amount  to  the  total  amount  of  the 
Note  or  such  portion  of  the  Note,  as  the  case 
may  be,  which  amount  of  such  derivative  or 
derivatives  is  equal  to  the  respective 
Guaranteed  Loan  Amount  or  Guaranteed 
Loan  Portion  Amount,  as  the  case  ni'ay  be 
(the  "Cuaranteed-Amount  Equivalent")]  to 
the  extent  that  (l)  the  Guaranteed  Loan 
Amount  or  the  respective  Guaranteed  Loan 
Portion  Amount  (or  the  respective 
Guaranteed- Amount  Equivalent),  as  the  case 
may  be,  is  at  any  time  separated  from  the 
unguaranteed  amount  of  the  total  amount  of 
the  Note  or  the  unguaranteed  amount  of  the 
respective  portion  of  the  Note  (or  the  amount 
of  such  derivative  or  derivatives  of  the  Note 
which  is  not  the  amount  whic:h  is  equal  to  the 
Guaranteed  Loan  Amount  or  Cuarantetd 
Loan  Portion  Amount,  as  the  case  may  be],  in 
any  way.  (a)  directly,  or  (b)  through  the 
issuance  of  participation  shares  of,  or 
undivided  ownership  or  other  equity  interests 
in,  the  Note,  or  any  portion  of  the  Note,  or 
any  derivative  of  the  Note  or  any  portion  of 
the  Note,  whi(Ji  have  an  exclusive  or 
preferred  claim  to  the  Guaranteed  Loan 
Amount  or  the  respective  Guaranteed  Loan 
Portion  Amount  [or  the  respcrctive 
Guaranteed-Amnunt  Equivalent],  as  the  case 
may  be  (or  (c)  through  the  issuance  of  notes, 
bonds  or  other  debt  inslrtiments  or 
obligations  ivhich  are  collateralized  or 
otherwise  secured  by  a  pledge  of,  or  security 
interest  in,  the  Note,  or  ahy  portion  of  the 
Note  0.-  any  derivative  of  the  Note  or  any 
portion  of  the  Note,  which  has  an  exclusive 
or  preferred  claim  to  the  Guaranteed  Loan 
Amount  or  the  respective  Guaranteed  Loijn 
Portion  Amount  or  the  respective 
Guaranteed-Amount  Equivalent,  as  the  Ci:ii8 
mav  be|;  or  (2)  any  holder  of  the  Note,  or  any 
portion  of  the  Note,  or  any  derivative  of  the 
Note  or  any  portion  of  the  Nute.  as  the  case 
may  be,  having  claim  to  payment  made  on 
the  Note,  receives  more  than  ninety  percent 
of  any  payment  due  to  such  holder  from 
payments  made  under  this  Guaranty  at  any 
time  during  the  term  of  the  Note  or  the   • 
Agreement. 

This  Guarpnly  is  fully  and  freely 
transferable  to  any  Pemitted  Guaranty 
Holder,  except  that  it  shall  cease  to  be 
effective  with  respect  to  the  Agreement  or  the 
Note,  or  any  portion  of  the  Note,  or  any 
derivative  of  the  Note  or  any  portion  of  the 
Note,  to  the  extent  that  the  Agreement  or  the 
Note,  or  the  respective  portion  of  the  Note,  or 
the  respective  derivative  of  the  Note  or  any 
portion  of  the  Note,  as  the  case  may  be,  is 
used  to  provide  significant  support  for  any 
non-registered  abhgntion. 

The  full  faith  and  credit  of  the  United 
States  is  pleJged  to  the  performance  of  this 
Guaranty.  No  claim  which  the  United  States 
may  now  or  hereafter  have  against  the 
Lender  or  any  Permitted  Guaranty  Holder  for 


any  reason  whatsoever  shall  affect  in  any 
way  the  right  of  the  Lender  or  any  Permitted 
Guaranty  Holder  to  receive  full  and  prompt 
payment  of  any  amount  otherwipe  due  under 
this  Guaranty.  The  United  States  represents 
and  warrants  that  (a)  it  has  full  power, 
authority  and  legal  right  to  execute,  deliver 
and  perform  this  Guaranty,  (b)  this  Guaranty 
has  be«n  executed  in  accordance  wiih  dnd 
pursuant  to  the  terms  and  provisions  of 
section  24  of  the  Act.  the  provisions  of  the 
Foreign  Operations.  Export  Financing,  and 
Related  Programs  Appropriations  Act.  1&8S, 
under  the  hearing  "Foreign  Military  Sales 
Debt  Reform,"  ai;d  Title  31,  Part  25,  of  the 
Code  of  Fede.'^al  Regulations,  (c)  this 
Guaranty  has  been  duly  executed  and 
delivered  by  a  duly  authoriz<'d  representative 
of  DSAA,  and  (d)  this  Guaranty  constitutes 
the  valid  and  legally  binding  obligations  of 
the  United  Slates,  enforcrable  in  aroord.mce 
with  the  terms  hereof. 

Any  notice,  demand,  or  other 
communication  hereunder  shall  be  deemed  to 
have  been  given  if  in  writing  and  actually 
delivered  to  the  Comptroller,  USAi\,  the 
Pentagon,  Washington.  DC  20301-CaOfl,  or  the 
successor,  or  such  other  place  as  may  be 
designated  in  writing  by  the  Compt.-oUer, 
DSAA  or  the  successor  thereof. 

By  acceptance  of  the  Note,  the  Lender 
agrees  to  the  terms  and  conditions  of  this 
Guaranty. 

Dated: 

By:  

Director.  DSAA. 

(b)  The  obligations  of  DSAA  under  the 
Guaranty  ere  expressly  limited  to  those 
obligations  contained  in  the  foMi  of 
Guaranty  set  forth  in  paragraph  (a)  of 
this  section.  Any  provisions  of  any 
agreement  relating  to  the  Private  Loan 
purporting  to  create  obligations  on  the 
part  of  DSAA  which  are  inconsistent 
with  the  terms  of  the  Gunrarty  or  any 
other  provision  of  this  part  be 
unenforceable  against  DSAA. 

S  25.406    Ssvhtgs  daucs. 

Nothing  in  this  rule  is  intended  to 
authorize  any  person  or  entity  to  engage 
in  any  activity  not  otherwise  authorized 
or  permitted  for  such  person  or  entity 
.  under  any  applicable  laws  of  the  United 
States,  any  territory  or  possession  of  the 
United  States,  any  State,  or  the  Di&trict 
of  Columbia. 

Date:  June  29. 1980. 
M.  Peter  McPhcrsoo, 
Deputy  Secretary. 

(KR  Doc.  BS-15087  Filed  6-30-88;  11:23  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Paits  200. 203,  and  234 
[Docket  Na  N-as-1782;  FR-2434] 

Requlramants  for  SIngto  Family 
Mortgag*  Inatrumanta 

agency:  OfTice  of  Housing,  HUD. 
Acnon;  Notice  of  proposed  policy. 

SUMMARV:  This  Notice  proposes  a  new 
approach  for  creating  mortgage 
instruments  for  HUD  single  family 
mortgage  insurance  programs.  HUD 
would  no  longer  print  or  distribute 
single  family  mortgage  forms  and  would 
not  approve  the  text  of  a  complete  form 
for  each  State.  Mortgagees  would  be 
responsible  for  developing  or  procuring 
their  own  instruments  with  certain 
provisions  required  by  HUD,  additional 
optional  provisions  permitted  by  HUD, 
and  any  additional  provisions  needed  to 
produce  a  legally  enforceable 
instrument  conforming  to  the  law  of  the 
State  in  which  the  property  is  located. 
DATE:  Comments  due  September  6, 1988. 
AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  Notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  diuing  regular  business  hours 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Coonts,  Deputy  Director,  Office 
of  Insured  Single  Family  Housing, 
Department  of  Housing  and  Urban 
Development.  Room  9266,  451  7th  Street 
SW.,  Washington,  DC  20410.  telephone 
No.  (202)  755-^046.  (This  is  not  a  toll- 
free  number.) 

SUPPLEMENTARY  INFORMATION: 
Background 

The  current  HUD/FHA  regulations 
require  an  insured  single  family 
mortgage  to  be  on  a  form  approved  by 
the  Commissioner  for  use  in  the 
jurisdiction  in  which  the  property 
covered  by  the  mortgage  is  situated. 
(The  term  "mortgage"  is  used  in  this 
notice  to  include  all  common  forms  of 
security  interests  in  real  property, 
including  deeds  of  trust,  and  related 
credit  instruments  or  notes.)  The 
regulatory  requirement  dates  from  the 
1930's  when  the  FHA  was  in  the 
forefront  of  developing  modem 
residential  lending  practices.  The  FHA 
developed  mortgage  and  note  forms  for 


each  State  which  ensured  that 
mortgagees  would  use  instnunents 
compatible  with  program  requirements 
and  good  mortgage  lending  practices. 
The  forms  also  reflected  local  law  and 
practice,  and  there  was  some  imlformity 
among  the  forms.  The  FHA  mortgage 
and  note  forms  have  been  produced  and 
distributed  up  to  the  present  at  no  cost 
to  the  mortgagees. 

Later,  the  Veter&ns  Administration 
(VA)  developed  its  separate  note  and 
mortage  forms  for  use  with  VA 
programs.  Use  of  approved  forms  was 
optional.  VA  made  the  forms  available 
to  its  program  participants.  Recently,  the 
VA  concluded  that  it  was  no  longer 
necessary  for  that  agency  to  provide 
mortgage  forms  for  each  jurisdiction.  VA 
regulations  specify  certain  required  and 
prohibited  mortgage  provisions.  The  VA 
regulations  also  provide  that  mortgage 
instruments  for  any  VA  guaranteed  or 
insured  mortgage  are  "amended  and 
supplemented"  to  conform  to  the 
regulations. 

In  the  early  1970's,  the  Federal 
National  Mortgage  Asspciation/Federal 
Home  Loan  Mortgage  Corporation 
(FNMA/FHLMC)  forms  were  developed 
for  use  with  those  entities'  programs. 
The  FNMA/FHLMC  forms  consist  in 
large  part  of  "uniform  covenants."  which 
reflect  the  increasingly  national  nature 
of  mortgage  lending,  together  with  "non- 
uniform covenants"  reflecting  the  law 
and  practice  in  a  particular  State.  The 
forms  carry  out  specific  policies  of  those 
organizations  on  such  matters  as  due- 
on-sale  clauses,  but  they  generally 
represent  a  consensus  of  views  on  the 
kind  of  provisions  to  be  included  in  a 
modem  well-drafted  mortgage.  There 
are  strong  similarities  in  approach 
between  the  FNMA/FHLMC  "uniform 
covenants"  and  most  of  the 
corresponding  provisions  in  a 
representative  FHA  mortgage.  The 
FNMA/FHLMC  documents  indicate  the 
feasibility  of  uniform  language  for  most 
common  mortgage  provisions.  While 
FNMA/FHLMC  prescribe  the  specific 
language  and  format  for  documents, 
they  do  not  distribute  documents  free  of 
charge  but  rely  on  the  mortgage  lending 
community  to  arrange  for  actual 
production  of  the  documents. 

HUD  has  examined  the  approaches  of 
FNMA/FHLMC  and  VA  and  has  found 
merit  in  portions  of  their  approaches. 
None  of  these  organizations  find  it 
necessary  to  control  the  printing  and 
distribution  of  mortgage  instruments. 
HUD  has  also  permitted  mortgagees  and 
forms  companies  to  engage  in  private 
printing  and  distribution  of  approved 
mortgage  forms,  although  many 
mortgagees  have  preferred  to  obtain  the 
forms  from  HUD  free  of  charge.  After 


cafeful  study^  HUD  was  attracted  to  the 
concept  of  a  uniform  approach  for 
provisions  which  need  not  vary  by 
locality.  In  addition,  HUD  was  attracted 
to  the  approach  of  having  all  mortgagees 
arrange  for  printing  of  their  own  forms. 

Prbposed  Requirements 

HUD  is  proposing  a  new  approach  for 
its  sin^e  family  mortgage  insurance 
programs.  Under  HUD's  new  approach, 
the  Department  would  not  print  or 
distribute  mortgage  forms  and  would  not 
approve  the  text  of  a  complete  mortgage 
or  note  form  for  each  jurisdiction. 
Instead,  HUD  would  require  each 
mortgagee  to  develop  its  own 
instruments  or  obtain  them  from  some 
other  source.  The  instruments  would 
have  to  include  HUD-approved  uniform    • 
language  which  reflects  current  HUD 
policies.  The  language  in  the  new 
requirements  is  primarily  adapted  from 
existing  mortgage  forms  approved  by 
HUD  or  FNMA/FHLMC.  Because  there 
is  significant  variation  among  current 
HUD-approved  forms,  use  of  uniform 
language  necessarily  would  result  in 
some  language  change  from  the  current 
HUD  mortgage  in  each  jurisdiction, 
although  there  would  generally  be  little 
substantive  change  to  the  major 
provisions.  The  new  requirements  would 
not  supersede  HUD  regulations. 

Additional  mandatory  provisions 
would  vary  among  states.  HUD  would 
identify  certain  additional  provisions, 
taken  from  the  FNMA/FH^MC  forms, 
which  could  be  used  at  the  mortgagee's 
option.  Mortgagees  would  also  have  to 
include  any  additional  provisions 
needed  to  produce  a  legally  enforceable 
instrument  conforming  to  the  law  of  the 
state  in  which  the  property  is  located. 
HUD  field  offices  would  have  authority 
to  impose  additional  requirements  for 
consistency  with  their  state's  laws  and 
would  advise  mortgagees,  by  Circular 
Letter,  of  any  such  requirements. 

The  details  of  the  proposed  new 
requirements  are  contained  in  the 
Appendix  to  this  Notice.  The  Appendix 
consists  of  four  parts.  Parts  I  (General 
Instructions),  II  (Mortgage  Provisions) 
and  III  (Note  Provisions)  are  generally 
applicable.  Part  IV  (Other  Require- 
ments) addresses  special  situations  such 
as  non-fixed  payment  mortgages, 
condominiums,  bond-funded  mortgages 
or  requirements  for  particular  localities 
or  programs. 

Major  Changes  from  Current  Approved 
Forms 

This  section  describes  some  of  the 
differences  between  mortgages  and 
notes  that  would  meet  the  requirements 
of  the  Appendix  and  current  approved 


mortgage  and  note  forms.  Commenters 
interested  in  making  a  detailed 
comparison  between  Appendix 
requirements  and  a  particular  current 
approved  form  may  obtain  a  copy  of  the 
current  form  from  the  appropriate  HUD 
Held  office. 

1.  General.  Many  nonsubstantive 
changes  in  wording  from  current  HUD 
forms  would  be  made  to  eliminate 
archaic  or  redundant  language  and  to 
otherwise  improve  clarity.  In  some  cases 
required  language  has  been  taken  from 
FNMA/FHLMC  forms  instead  of  HUD 
forms. 

2.  Terminology.  The  uniform  mortgage 
and  note  provisions  use  uniform 
terminology  for  the  parties  to  the  loan 
transaction  ("lender"  and  "borrower" 
instead  of  such  terms  as  "mortgagee," 
"mortgagor,"  "beneficiary,"  "grantee," 
"grantor,"  "holder,"  and  "trustor").  They 
also  use  "security  instrument"  as  a 
uniform  term  for  the  mortgage,  deed  of 
trust,  security  deed  or  any  other  security 
instrument.  "This  is  consistent  with  the 
FNMA/FHLMC  mortgages  and  is 
necessary  for  uniformity. 

3.  Note  changes.  The  uniform  note 
provisions  cover  prepayment  rights  and 
late  charges.  Current  HUD  forms  cover 
these  items  in  the  mortgage  rather  than 
the  note.  Placement  iathe  note  is 
reasonable  and  consistent  with  the 
FNMA/FHLMC  fomis  since  these  items 
relate  to  the  debt  rather  than  the 
security.  The  note  provisions  which 
wquld  be  changed  by  the  proposed 
requirements  are  mainly  a  matter  of 
revised  format  and  organization.  Also, 
HUD  is  considering  changing  the  late 
charge  provision  to  be  consistent  with 
current  industry  practice.  At  such  time 
as  HUD  decides  to  adopt  a  change, 
notice  will  be  published  in  the  Federal 
Register. 

4.  Mortgage  insurance  premium. 
Uniform  mortgage  provision  2  permits 
use  of  the  same  form  whether  the  MIP  is 
collected  in  a  lump  sum  or  through 
periodic  payments.  Current  HUD 
practice  requires  use  of  different  forms 
for  the  different  MIP  collection  methods. 

5.  Personal  property  (chattels).  The 
proposed  requirements  adopt  the 
FNMA/FHLMC  approach  towards 
including  tangible  personal  property  as 
part  of  the  security.  Only  property  which 
would  be  a  fixture  under  applicable  law 
is  included.  Current  HUD  forms  are 
inconsistent  on  this  point  and  many 
have  "chattel  clauses"  which  include 
extensive  Usts  of  equipment  and  other 
personal  property  which  might  not  be 
fixtures. 

6.  Uninsured  mortgage.  The  proposed 
requirements  omit  one  provision  which 
appears  in  all  current  HUD-approved 
mortgages.  The  provision  permits 


acceleration  if  the  mortgage  is  not 
insured  within  a  certain  period 
(generally  the  period  is  a  blank  to  be 
filled  in  by  the  mortgagee).  This 
provision  has  not  been  used  by 
mortgagees  and  is  obsolete.  Historically, 
the  provision  served  a  purpose  when 
national  banking  associations  were 
restricted  as  to  die  amount  of  uninsured 
real  estate  loans  they  could  make  in 
relation  to  their  capital  and  surplus. 
There  is  no  longer  such  a  restriction 
either  for  national  banks  or  for  federal 
savings  banks. 

7.  Sale  to  person  without  approved 
credit.  The  proposed  requirements 
include,  in  the  body  of  the  mortgage,  a 
due-on-sale  clause  designed  to  restrict 
sales  to  persons  without  approved 
credit.  None  of  the  current  approved 
forms  contain  a  due-on-sale  clause,  but 
all  mortgagees  were  required  by 
Mortgagee  Letter  86-15  to  add  the  clause 
to  the  forms.  The  language  of  the 
required  due-on-sale  clause  was 
modified  by  Mortgagee  Letter  88-2  to 
comply  with  section  407  of  the  Housing 
and  Community  Development  Act  of 
1987.  The  language  required  by 
Mortgagee  Letter  88-2  is  modified 
slightly  by  the  proposed  requirements. 

8.  Limitation  on  acceleration  and 
foreclosure.  Uniform  mortgage  provision 
9  contains  an  incorporation  by  reference 
of  the  regulations  that  will  usually 
restrict  a  mortgagee's  ability  to 
accelerate  and  foreclose  immediately 
upon  default  by  the  mortgagor.  The 
regulations  would  restrict  a  mortgagee 
regardless  of  the  mortgage  language,  but 
HUD  believes  that  the  regulation 
represent  a  major  policy  of  the 
insurance  programs  and,  therefore, 
should  be  incorporated. 

9.  Mortgagee  advances  and 
foreclosure  costs.  Mortgagees  would  be 
allowed  to  demand  immediate 
repayment,  with  interest  at  the  note  rate 
until  repayment,  of  mortgagee  advances 
and  reasonable  and  customary 
foreclosure  costs.  Current  HUD  forms 
are  inconsistent  in  this  area;  while  most 
clearly  permit  such  items  to  be  added  to 
the  secured  debt,  many  do  not  address 
the  questions  of  interest  and  timing  of 
repayment.  Some  current  forms  contain 
specific  limitations  on  fees  and  costs  in 
the  event  of  foreclosure.  We  have 
concluded  that  it  is  not  feasible  to  set 
uniform  limitations,  and  the  proposed 
requirements  permit  the  mortgage  to 
provide  for  "reasonable  and  customary" 
attorney's  and  trustee's  fees.  HUD  may 
set  standards  for  maximum  fees. 

10.  Mortgagee  in  possession  and 
assignment  of  rents.  Instead  of  the 
widely  varying  language  now  appearing 
in  HUD  forms,  a  uniform  approach  taken 


from  the  FNMA/FHLMC  forms  would  be 
required. 

11.  New  provisions  for  mortgagor's 
information.  The  uniform  mortgage 
provisons  include  two  items  not  in  any 
current  HUD  form  in  order  to  better 
inform  mortgagors.  The  borrower's  right 
to  reinstatement  as  provided  in  24  CFR 
203.608  is  repeated  in  the  mortgage.  The 
borrower  is  given  an  express  right  to 
receive  a  copy  of  the  note  and  mortgage, 
as  in  the  FNMA/FHLMC  forms. 

As  indicated  in  the  preceding 
discussion,  there  is  a  large  amount  of 
consistency  between  the  proposed  HUD 
requirements  and  FNMA/FHLMC  forms. 
HUD  has  attempted  to  minimize 
differences  where  not  required  by 
established  HUD  policy.  Nevertheless, 
sufficient  differences  exist  to  preclude 
use  of  a  FNMA/FHLMC  form  with  a 
short,  simple  rider  containing  HUD 
requirements.  Of  the  18  uniform 
convenants  which  make  up  pages  2  and 
3  of  die  FNMA/FHLMC  mortgage  forms, 
only  4  could  be  used  without  any 
change.  Several  uniform  covenants  are 
not  suitable  at  all  for  HUD  policy 
reasons,  and  the  remaining  ones  would 
need  such  substantial  adaptation  that  10 
HUD  uniform  covenants  covering  some 
of  the  same  ground  are  proposed 
instead. 

On  the  other  hand,  the  proposed  HUD 
requirements  are  intended  to  be 
compatible  with  pages  1  and  4  of  the 
FNMA/FHLMC  forms,  wiUi  minor 
changes  such  as  addition  of  the  FHA 
case  number  on  page  1  and  renumbering 
of  paragraphs  on  page  4.  Lenders  could 
choose  to  comply  with  HUD 
requirements  by  starting  with  the 
relevant  FNMA/FHLMC  form,  making 
extensive  amendment  of  pages  2  and  3 
through  a  rider,  and  making  any  other 
changes  the  lender  might  find  necessary 
to  conform  to  requirements  of  State  law. 
This  approach  has  some  clear 
disadvantages  over  production  of  a 
completely  new  form,  particularly  extra 
recording  costs  for  the  rider,  and 
impairment  of  readability  for  the  typical 
borrower,  and  therefore  HUD  will 
permit  but  not  mandate,  this  approach. 

Other  Informadon 

Each  single  family  mortgage 
submitted  for  insurance  would  have  to 
be  in  a  form  meeting  the  requirements  in 
the  Appendix  unless  the  mortgages  was 
executed  within  three  months  after  the 
effective  date  of  a  final  Notice.  During 
the  interim  three  month  |>eriod,  a 
mortgagee  would  be  permitted  to  use 
either  the  existing  HUD-approved  forms 
or  its  own  instruments  meeting  the 
requirements  in  the  Appendix.  Upon 
implementation  of  the  new 
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requirements,  HUD  will  identify  one  or 
mure  HUD  offices  which  will  be 
available  to  clarify  or  aid  in 
interpretation  of  the  requirements.  HUD 
field  offices  will  not  be  authorized  to 
approve  instruments  used  by 
mortgagees  or  to  change  provisions  in 
the  instruments.  Therefore,  mortgagees 
should  not  seek  advance  approval  either 
at  Headquarters  or  in  the  field  offices 
before  submitting  executed  mortgages  to 
be  insured. 

Mortgagees  must  certify  that  each 
insured  mortgage  complies  with  HUD 
requirements,  ivhether  the  mortgagee 
develops  its  own  instruments  or  obtains 
them  from  some  other  source.  This 
policy  is  set  forth  for  direct  endorsement 
cases  in  24  CFR  200.ie3(c)  and  for  prior 
approval  cases  in  Mortgagee  Letter  87- 
12.  Violation  of  the  HUD  requirements 
may  result  in  withdrawal  of  approval  to 
participate  in  the  Direct  Endoreement 
Program  pursuant  to  24  CFR  200.164(h) 
or  administrative  action  by  the 
Mortgagee  Review  Board  pursuant  to  24 
CFR  25.9(j).  Also,  since  section  203(e)  of 
the  National  Housing  Act  (12  U.S.C. 
170g(e))  does  not  prevent  the 
Department  from  contesting  the  validity 
of  a  contract  of  insurance  in  the  event  of 
misrepresentation  on  the  part  of  a 
mortgagee,  a  mortgagee  which  falsely 
certifes  that  a  mortgage  meets  HUD 
requirements  may  have  an  insurance 
claim  denied. 

The  Department  would  not  expect  to 
consider  requests  for  any  variation  from 
the  mandatory  uniform  language  in  the 
absence  of  convincing  evidence  that  the 
required  language  prevents  a  mortgagor 
or  mortgagee  from  complying  with 
applicable  state  law.  In  its  approved 
forms  HUDfias  not  ordinarily  prevented 
compliance  with  matters  of  state  law  or 
practice  which  were  not  in  conflict  with 
regulations  or  basic  objectives  of  the 
inmirance  programs  and  the  proposed 
requirements  are  intended  to  continue 
that  approach.  We  recognize  that  state 
law  may  impose  requirements  upon  a 
mortgagor  or  mortgagee  beyond  those 
stated  in  the  uniform  language,  but  the 
Department  is  not  aware  of  any 
incompatibility  between  its  proposed 
mandatory  u)iiform  language  and  state 
requirements  which  would  prevent 
compliance  with  the  latter.  We  welcome 
comments  on  any  such  incompatibiUty. 

If  the  Department  decides  to  adopt  the 
proposed  policy  described  in  this  Notice 
and  the  Appendix,  after  consideration  of 
public  comments,  a  final  Notice  will  be 
published  together  with  a  final  rule 
making  necessary  changes  to  24  C7R 
203.t7  and  other  similar  single  family 
regulations.  Those  regulations  would  be 
revCorded  to  clarify  that  compliance 


with  HUD  mortgage  instrument 
requirements,  rather  than  use  of  HUD- 
approved  forms,  would  be  mandatory 
since  HUD  would  no  longer  approve 
actual  forms. 

This  Notice  is  exempt  from  the 
requirements  of  the  National 
Environmental  Policy  Act  under  24  CFR 
5a20(k). 

Dated:  )une  7.  ises. 
JunM  E.  ScnoenbM'sef . 
General  Deputy  Aasistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 

AFPENDIX— Raqulramwits  for  Single  Family 
Mortsas*  Instnumnta 

Index: 

Part  L  Ccmeral  Instructiona 

Part  il.  Mortgage  Provisions 
A.  Introductory  Mortgage  Provisions 
&  Uniform  Mortgage  Provisions 
C.  Mortgage  Provisions  Following  Uniform 
Provisions 

Part  III.  Note  Provisions 

Part  IV.  Otiier  Requirements 

A.  Special  Situations 

1.  Adfuslable  Rate  Mortgage  (ARM) 

2.  Graduated  Payment  Mortgage  (GPM) 

3.  Growing  Equity  Mortgage  (GEM) 

4.  Rehabilitation  Loans  (Section  203(k) 
of  the  National  Housing  Act) 

5.  Condominiums 

6.  Cooperatives 

7.  Planned  Unit  Development  (PUD) 

8.  Tax-exempt  Financing 

9.  Open-end  Advances 

10.  Leaseholds 

11.  Junior  Mortgages  to  HUD — Section 
235  and  TMAP 

B.  Special    Requirements  for    Particular 
States  and  Localities 

1.  Hawaiian  Home  Lands 

2.  Northern  Mariana  Islands 

3.  Guam,  the  Virgin  Islands  and  Puerto 
Rico 

4.  Indian  Reservations  (Section  248  of 
the  National  Housing  Act) 

5.  Redemption  Periods 

a.  Iowa,  North  Dakota  and  Wisconsin 

b.  New  Mexico  and  South  Dakota 

6.  Plain  English  Requirements. 

Fait  I — General  Instractioas 

A.  The  term  "mortgage"  as  used 
below  includes  any  form  of  security 
instrument  commonly  used  in  a 
jurisdiction  in  connection  with  loans 
secured  by  a  one-  to  four-family 
residential  property.  The  term  "note"  as 
used  below  includes  any  form  of  credit 
instrument  commonly  used  in  a 
jurisdiction  to  evidence  such  loans. 

B.  HUD  will  not  provide  mortgage  and 
note  forms  for  use  with  its  single  family 
mortgage  insurance  programs.  A 
mortgagee  must  develop  or  prociu« 
mortgage  and  note  forms  which  comply 
in  form  and  substance  with  both  these 
requirements  and  all  applicable  state 
and  local  requirements  for  a  recordable 


and  enforceable  mortgage  and  an 
enforceable  note,  which  must  be  a 
negotiable  instrumenL  The  mortgage 
atid  note  must  be  separate  documents. 

C  A  mortgagee  must  include  verbatim 
in  each  mortgage  and  note  the  uniform 
provisions  which  are  designated  as 
mandatory  and  are  set  forth, 
respectively,  in  Parts  0.  E  and  III.  of  this 
Appendix.  Any  acceleration  and 
foreclosure  by  the  mortgagee  can  be 
based  only  on  breach  of  these  uniform 
provisions,  subject  to  certain  exceptions 
spedficaQy  provided  for  in  these 
requirements. 

D.  Parts  n.  A.,  n.  C.  and  ID.  describe 
additional  provisions  that  must  be 
included  in  the  mortgage  or  note  with 
some  permitted  variation  in  language  as 
well  as  optional  provisions  that  may  be 
included  at  the  discretion  of  the 
mortgagee.  No  other  provisions  may  be 
included  that  affect  the  rights  or 
obligations  of  mortgagors  except  for 
provisions  needed  to  comply  with 
requirements  of  state  and  local  law.  In 
particular,  the  mortgage  and  note  must 
not  contain  any  provisions  that  restrict 
the  transferability  ofdie  property  or  that 
alter  the  obligations  of  a  mortgagor  if 
the  property  is  transferred,  except  as 
provided  in  Part  II.  B.,  Paragraph  9  or  in 
Part  IV.  A,  Paragraph  8  of  these 
requirements.  The  mortgage  or  note 
must  not  include  any  requirements  not 
required  by  HUD  that  operate  to  impose 
any  obligation  on  a  successor  or  assign 
of  the  mortgagee,  unless  HUD  has    ' 
expressly  agreed  thereto.  Additional 
provisions  shall  conform  in  style  to 
these  requirements  and  shall  not  be  in 
substantive  conflict  with  these 
requirements. 

E.  Provisions  which  appear  in  the  note 
may  also  appear  in  the  mortgage. 

F.  A  mortgage  or  note  may  include  the 
mortgagee's  business  name  and/or 
logotype  on  the  top  of  the  form.  Forms 
must  be  printed  on  8V^'  x  11*  letter- 
size  paper,  unless  state  law  requires 
legal  size.  Pages  should  be  numbered  to 
reflect  the  total  number  of  pages  in  the 
document,  such  as:  Page  1  of  2.  Page  2  of 
2.  Although  layout  and  format  are  within 
the  discretion  of  mortgagees,  size  and 
style  of  typeface  or  print  should  be 
similar  to  the  FNMA/FHLMC  mortgages 
and  notes. 

G.  These  requirements  do  not 
supersede  HUD  regulations.  They  are 
intended  to  supersede  anything 
contained  in  HUD  administrative 
issuances,  such  as  Handbooks,  Notices 
or  Mortgagee  Letters,  that  prescribes  the 
form  and  content  of  a  mortgage  or  note 
and  conflicts  directly  with  these 
requirements. 
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H.  Some  of  the  mortgage  or  note 
language  required  or  permitted  by  these 
requirements  may  result  in  a  mortgagor 
granting  broad  rights  to  a  mortgagee 
while  the  exercise  of  those  ri^ts  is 
limited  by  HUD  regulations  or 
administrative  issuances.  These 
requirements  do  not  supersede  any  such 
limitations  on  mortgagees,  and  a 
mortgagee's  rights  under  the  mortgage 
and  note  may  be  exercised  oidy  in  a 
manner  consistent  with  all  relevant 
HUD  requirements.  For  example, 
notwithstanding  language  which  might 
appear  in  the  mortgage,  a  mortgagee's 
rig^t  to  foreclose  may  be  limited  by  24 
CFR  203.550(d).  203.5S4(a),  203.806(a),  or 
203.659(a).  and  its  ability  to  collect  fees 
and  charges  will  be  limited  by  24  CFR 
203.552. 

L  HUD  field  offices  have  authority  to 
impose  additional  requirements 
regarding  mortgage  and  note  provisions, 
for  consistency  with  state  laws 
appropriate  to  their  jurisdictions,  and  to 
advise  mortgagees,  through  a  Circular 
Letter,  of  any  such  requirements. 

Part  II — ^Mortgage  Provisions 

A.  Introductory  Mortgage  Provisions 

Hie  general  form  for  the  part  of  a 
mortgage  preceding  the  numbered 
paragraphs  is  set  forth  below. 
Mortgagees  must  follow  this  form  with 
such  adaptation  as  may  be  necessary  to 
conform  to  state  or  local  requirements. 

1.  On  the  first  page,  the  name  of  the 
state  shall  appear  in  the  upper  left 
comer,  the  appropriate  title  (mortgage, 
deed  of  trust  etc.)  shall  appear  in 
boldface  type  and  be  centered  at  the 
top,  and  the  FHA  case  number  shall 
appear  in  the  upper  right  comer. 

2.  The  first  paragraph  of  the  mortgage 
shall  contain: 

a.  The  date,  which  shall  be  the  same 
as  the  date  on  the  note; 

b.  An  identification  of  the  parties 
whidi  clearly  indicates  whicli  parties 
«vill  be  referred  to  as  "Lender"  and 
"Borrower"  in  the  rest  of  the  text; 

c.  An  indication  that  the  instrument 
will  be  referred  to  as  "Security 
Instrument"  in  the  rest  of  the  text; 

d.  A  reference  to  the  note  which 
clearly  indicates  the  meaning  of  "Note" 
as  used  in  the  rest  of  the  text  The  date, 
maturity  date  and  principal  amount  of 
the  note  must  be  stated; 

e.  A  "granting"  clause  conforming  to 
local  usage;  and 

f.  A  statement  that  the  mortgage  is  an 
Adjustable  Rate  Mortgage  (ARM). 
Graduated  Payment  Mortgage  (GPM)  or 
Growing  Equity  Mortgage  (GEM),  if 
applicable. 

The  firat  paragraph  of  the  FNMA/ 
FHLMC  mortgage  for  the  appropriate 


jurisdiction  may  be  used  to  comply  with 
items  2.a.-e. 

3.  The  second  paragraph  of  the 
mortgage  riiall  contain  a  description  of 
property  covered  by  the  mortgage. 

a.  The  description  of  a  property  must 
include  a  legal  description  (for  example, 
by  block  and  lot  number  or  by  metes 
and  bounds)  taken  from  the  deed,  and 
street  address,  if  any. 

b.  The  description  of  the  property 
must  indicate  if  the  mortgagor's  interest 
in  the  property,  in  whole  or  in  part, 
consists  of  a  leasehold  estate  instead  of 
a  fee  simple  estate,  and  the  lease  must 
be  identified.  With  regard  to  a 
condominium  property,  the  mortgagor's 
imdivided  interest  in  tbe  common 
elements  must  be  identified. 

c.  The  property  description  shall  end 
with  the  following  paragraph: 

Together  with  all  the  improvements 
now  or  hereafter  erected  on  the 
property,  and  all  easements,  rights, 
appurtenances,  rents,  royalties,  mineral, 
oil  and  gas  rights  and  profits,  water 
rights  and  stock  and  all  fixtures  now  or 
hereafter  a  part  of  the  property.  All 
-  replacements  and  additions  shall  also 
be  covered  by  this  Security  lostrument 
All  of  the  foregoing  is  referred  to  in  this 
Security  Instrument  as  the  "Property." 

d.  If  a  habendum  clause  is  used  for 
mortgages  in  the  jurisdiction,  the  phrase 
"together  with"  in  the  preceding 
paragraph  shall  be  preceded  by  the 
following:  'To  have  and  to  hold  this 
property  unto  Lender  and  Lender's 
successors  and  assigns.  Forever.". 

4.  After  the  property  description  the 
mortgage  shall  state: 

Borrower  covenants  that  Borrower  is 
lawfully  seised  of  the  estate  hereby 
conveyed  and  has  the  right  to  mortgage, 
grant  and  convey  the  Property  and  that 
the  Property  is  unencumbered,  except 
for  enctimbrances  of  record.  Borrower 
warrants  and  will  generally  defend  the 
title  to  the  Property  against  all  claims 
and  demands,  subject  to  any 
encumbrances  of  record. 

B.  Uniform  Mortgage  Provisions 

The  mortgage  must  also  contain  the 
following  uniform  Paragraphs  1-10. 
excluding  explanatory  material  in 
brackets: 

1.  Payment  of  Principal,  Interest  and 
Late  Charge.  Borrower  shall  pay  when 
due  the  principal  of,  and  interest  on,  the 
debt  evidenced  by  the  Note  and  late 
charges  due  under  the  Note. 

2.  Monthly  Payments  of  Taxes. 
Insurance  Premiums  and  Other  Charges. 
Borrower  shall  include  in  each  monthly 
payment  together  with  the  principal  and 
interest  as  set  forth  in  the  Note  and  any 
late  charges,  an  installment  of  any  (a) 
taxes  and  special  assessments  levied  or 


to  be  le\ied  against  the  Property,  (b) 
leasehold  payments  or  ground  rents  on 
the  Property,  and  (c)  premhims  for 
insurance  required  by  Paragraph  4. 

Each  monthly  installment  for  items 
(a),  (b)  and  (c)  shall  equal  one-twelfth  of 
the  annual  amounts,  as  reasonably 
estimated  by  Lender,  plus  an  amount 
sufficient  to  maintain  an  additional 
balance  of  not  more  than  one-sixth  of 
the  estimated  amounts.  The  full  annual 
amount  for  each  item  shall  be 
accumulated  by  Lender  within  a  period 
ending  one  montJi  before  an  item  would 
become  delinquent  Lender  shall  hold 
the  amounts  collected  in  trust  to  pay 
items  (a),  (b)  and  (c)  before  they  become 
delinquent 

If  the  total  of  the  payments  made  by 
Borrower  for  Item  (a),  (b)  or  (c)  exceeds 
the  amount  of  payments  actually  made 
by  Lender  for  item  (a),  (b)  or  (c), 
respectively,  and  if  payments  on  the 
Note  are  current  then  Lender  shall 
either  refund  the  excess  to  Borrower  or 
credit  the  excess  to  subsequent 
payments  by  Borrower,  at  the  option  of 
Borrower.  If  the  total  of  the  payments 
made  by  Borrower  for  item  (a),  (b)  or  (c) 
is  insufficient  to  pay  the  item  when  due. 
then  Borrower  shall  pay  to  Lender  any 
amount  necessary  to  make  up  the 
deficiency  on  or  before  the  date  the  item 
becomes  due. 

As  used  in  this  Security  Instrument 
"Secretary"  means  the  Secretary  of 
Housing  and  Urban  Development  or  his 
or  her  designee.  Most  Security 
Instruments  insured  by  the  Secretary  are 
insured  under  programs  which  require 
advance  payment  of  the  entire  mortgage 
insurance  premium.  If  this  Security 
Instrument  is  or  was  insured  under  a 
program  which  did  not  require  advance 
payment  of  the  entire  mortgage 
insurance  premium,  then  each  monthly 
payment  shall  also  include  either  (i)  An 
installment  of  the  aimual  mortgage 
insurance  premium  to  be  paid  by  Lender 
to  the  Secretary,  or  (ii)  a  monthly  charge 
instead  of  a  mortgage  insurance 
premium  if  this  Security  Instrument  is 
held  by  the  Secretary.  Each  monthly 
installment  of  the  mortgage  insurance 
,  premium  shall  be  in  an  amount 
sufficient  to  accumulate  the  full  annual 
mortgage  insurance  premium  with 
Lender  one  month  prior  to  the  date  the 
full  annual  mortgage  insurance  premium 
is  due  to  the  Secretary,  or  if  this  Seciuity 
Instrument  is  held  by  the  Secretary, 
each  monthly  charge  shall  be  in  an 
amount  equal  to  one-twelfth  of  one-half 
percent  of  the  outstanding  principal 
balance  due  on  the  Note. 

If  Borrower  tenders  to  Lender  the  full 
payment  of  all  sums  secured  by  this 
Security  Instrument  Borrower's  account 
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shall  be  credited  with  any  balance 
remaining  for  all  installments  for  items 
(a),  (b)  and  (c)  and  any  mortgage 
insurance  premium  installment  that 
Lender  has  not  become  obligated  to  pay 
to  the  Secretary,  and  Lender  shall 
promptly  refund  any  excess  funds  to 
Borrower.  Immediately  prior  to  a 
foreclosure  sale  of  the  Property  or  its 
acquisition  by  Lender.  Borrower's 
account  shall  be  credited  with  any 
balance  remaining  for  all  installments 
for  items  (a),  (b)  and  (c). 

3.  Application  of  Payments.  All 
payments  under  Paragraphs  1  and  2 
shall  be  applied  by  Lender  as  follows: 

First,  to  the  mortgage  insurance 
premium  to  be  paid  by  Lender  to  the 
Secretary  or  to  the  monthly  charge  by  , 
the  Secretary  instead  of  the  monthly 
mortgage  insurance  premium,  unless 
Borrower  paid  the  entire  mortgage 
insurance  premium  when  this  Security 
Instrument  was  signed; 

Second,  to  any  taxes,  special 
assessments,  leasehold  payments  or 
ground  rents,  and  fire,  flood  and  other 
hazard  insurance  premiums,  as  required; 

Third,  to  interest  due  under  the  Note; 

Fourth,  to  amortization  of  the 
principal  of  the  Note; 

Fifth,  to  late  charges  due  under  the 
Note. 

4.  Fire,  Flood  and  Other  Hazard 
Insurance.  Borrower  shall  insure  all 
improvements  on  the  Property,  whether 
now  in  existence  or  subsequently 
erected,  against  any  hazards,  casualties, 
and  contingencies,  including  Hre,  for 
which  Lender  requires  insurance.  This 
insurance  shall  be  maintained  in  the 
amounts  and  for  the  periods  that  Lender 
requires.  Borrower  shall  also  insure  all 
improvements  on  the  Property,  whether 
now  in  existence  or  subsequently 
erected,  against  loss  by  flood  to  the 
extent  required  by  the  Secretary.  All 
insurance  shall  be  carried  with 
companies  approved  by  Lender.  The 
insurance  policies  and  any  renewals 
shall  be  held  by  Lender  and  shall 
include  loss  payable  clauses  in  favor  of, 
and  in  a  form  acceptable  to.  Lender. 

In  the  event  of  loss.  Borrower  shall 
give  Lender  immediate  notice  by  maiL 
Lender  may  make  proof  of  loss  if  not 
made  promptly  by  Borrower.  Each 
insurance  company  concerned  is  hereby  ' 
authorized  and  directed  to  make 
payment  for  such  loss  directly  to  Lender, 
instead  of  to  Borrower  and  to  Lender 
jointly.  All  or  any  part  of  the  insurance 
proceeds  may  be  applied  by  Lender,  at 
its  option,  either  (a)  to  the  reduction  of 
the  indebtedness  under  the  Note  and 
this  Security  Instrument,  first  to  any 
delinquent  amounts  applied  in  the  order 
provided  in  Paragraph  3,  and  then  to 
prepayment  of  principal,  or  (b)  to  the 


restoration  or  repair  of  the  property 
damaged.  Any  application  of  the 
proceeds  to  the  principal  shall  not 
extend  or  postpone  the  due  date  of  the 
monthly  payments  which  are  referred  to 
in  Paragraph  2,  or  change  the  amount  of 
such  payments.  Any  excess  insurance 
proceeds  over  an  amount  required  to 
pay  all  outstanding  indebtedness  under 
the  Note  and  this  Security  Instrument 
shall  be  paid  to  the  entity  legally 
entitled  thereto. 

In  the  event  of  foreclosure  of  this 
Security  Instrument  or  other  transfer  of 
title  to  the  Property  that  extinguishes  the 
indebtedness,  all  right,  title  and  interest 
of  Borrower  in  and  to  any  insurance 
policies  in  force  shall  pass  to  the 
purchaser. 

5.  Preservation  and  Maintenance  of 
the  Property.  Borrower  shall  not  commit 
waste  or  destroy,  damage  or 
substantially  change  the  Property  or 
allow  the  Property  to  deteriorate, 
reasonable  wear  and  tear  excepted. 
Lender  shall  inspect  Property  if  the 
Property  is  vacant  or  abandoned  and  the 
loan  is  in  default.  Lender  shall  take 
reasonable  action  to  protect  and  preseve 
such  vacant  or  abandoned  Property  if 
such  action  does  not  constitute  an  illegal 
trespass. 

6.  Charges  to  Borrower  and  Protection 
of  Lender's  Rights  in  the  Property. 
Borrower  shall  pay  all  governmental  or 
municipal  charges,  Hnes  and  impositions 
that  are  not  included  in  the  monthly 
payments  as  set  forth  in  Paragraph  2. 
Borrower  shall  pay  these  obligations  on 
time  directly  to  the  entity  which  is  owed 
the  payment.  If  failure  to  pay  would 
adversely  affect  Lender's  interest  in  the 
Property,  upon  Lender's  request 
Borrower  shall  promptly  furnish  to 
Lender  receipts  evidencing  these 
payments. 

If  Borrower  fails  to  make  these 
payments  or  the  payments  required  by 
Paragraph  2,  or  fails  to  perform  any 
other  covenants  and  agreements 
contained  in  this  Security  Instrument,  or 
there  is  a  legal  proceeding  that  may 
signiHcantly  affect  Lender's  rights  in  the 
Property  (such  as  a  proceeding  in 
bankruptcy,  for  condemnation  or  to 
enforce  laws  or  regulations},  then 
Lender  may  do  and  pay  whatever  is 
necessary  to  protect  the  value  of  the 
Property  and  Lender's  rights  in  the 
Property,  including  payment  of  taxes, 
hazard  insurance  and  other  items 
mentioned  in  Paragraph  2. 

Any  amounts  disbursed  by  Lender 
under  this  Paragraph  shall  become  an 
additional  debt  of  Borrower  and  be 
secured  by  this  Security  Instrument. 
These  amounts  shall  bear  interest  from 
the  date  of  disbursement,  at  the  Note 


rate,  and  at  the  option  of  Lender,  shall 
be  immediately  due  and  payable. 

7.  Condemnation.  The  proceeds  of  any 
award  or  claim  for  damages,  direct  or 
consequential,  in  connection  with  any 
condemnation  or  other  taking  of  any 
part  of  the  Property,  or  for  conveyance 
in  place  of  condemnation,  are  hereby 
assigned  and  shall  be  paid  to  Lender  to 
the  extent  of  the  full  amount  of  the 
indebtedness  that  remains  unpaid  under 
the  Note  and  this  Security  Instrument. 
Lender  shall  apply  such  proceeds  to  the 
reduction  of  the  indebtedness  under  the 
Note  and  this  Security  Instrument,  first 
to  any  delinquent  amounts  applied  in 
the  order  provided  in  Paragraph  3,  and 
then  to  prepayment  of  principal.  Any 
application  of  the  proceeds  to  the 
principal  shall  not  extend  or  postpone 
the  due  date  of  the  monthly  payments, 
which  are  referred  to  in  Paragraph  2,  or 
change  the  amount  of  such  payments. 
Any  excess  proceeds  over  an  amount 
required  to  pay  all  outstanding 
indebtedness  under  the  Note  and  this 
Security  Instrument  shall  be  paid  to  the 
entity  legally  entitled  thereto. 

8.  Borrower's  Copy.  Borrower  shall  be 
given  one  conformed  copy  of  the  Note 
and  this  Security  Instrument. 

9.  Grounds  for  Acceleration  of  Debt. 

a.  Default.  Lender  may,  except  as 
limited  by  regulations  issued  by  the 
Secretary,  require  immediate  payment  in 
full  of  all  sums  secured  by  this  Security 
Instrument  if: 

(i)  Borrower  defaults  by  failing  to  pay 
in  full  any  monthly  payment  required  by 
this  Security  Instrument  prior  to  or  on 
the  due  date  of  the  next  monthly 
payment,  or 

(ii)  Borrower  defaults  by  failing,  for  a 
period  of  thirty  days,  to  perform  any 
other  obligation  contained  in  Paragraphs 
1  through  7  of  this  Security  Instrument. 

b.  Sole  Without  Credit  Approval. 
Lender  shall,  with  the  prior  approval  of 
the  Secretary,  require  immediate 
payment  in  full  of  all  sums  secured  by 
this  Security  Instrument  if: 

(i)  All  or  a  part  of  the  Property  is  sold 
or  otherwise  transferred  (other  than  by 
devise,  descent  or  operation  of  law)  by 
the  Borrower. 

(ii)  The  sale  or  other  transfer  is 
pursuant  to  a  contract  of  sale  (or  by 
deed,  if  there  is  no  contract  of  sale), 
executed  not  later  than  12  months  (24 
months  if  the  Property  is  not  the 
principal  or  secondary  residence  of  the 
Borrower)  after  the  date  on  which  this 
Security  Instrument  is  endorsed  for 
insurance  by  the  Secretary,  and 

(iii)  The  credit  of  the  purchaser  or 
grantee  has  not  been  approved  in 
accordance  with  the  requirements  of  the 
Secretary. 


c.  No  Waiver.  If  circumstances  occur 
that  would  permit  Lender  to  require 
immediate  payment  in  full,  but  Lender 
does  not  require  ouch  payment.  Lender 
does  not  waive  its  rights  with  respect  to 
subsequent  events. 

d.  Regulations  of  HUD  Secretary.  In 
many  circumstances  regulations  issued 
by  the  Secretary  will  limit  Lender's 
rights  to  require  immediate  payment  in 
full  and  foreclose  if  not  paid.  This 
Security  Instrument  does  not  authorize 
acceleration  or  foreclosure  when  not 
permitted  by  HUD  regulations. 

10.  Reinstatement.  Borrower  has  a 
right  to  reinstatement  if  Lender  has 
required  immediate  payment  in  full 
because  of  Borrower's  failure  to  pay  an 
amount  due  under  the  Note  or  this 
Security  Instrument.  This  right  applies 
even  after  foreclosure  proceedings  are 
instituted.  To  reinstate  the  Security 
Instnunent,  Borrower  shall  tender  to 
Lender  in  a  lump  sum  all  amounts 
required  to  bring  Borrower's  account 
current  including,  to  the  extent  they  are 
obligations  of  Borrower  under  this 
Security  Instrument,  foreclosure  costs 
and  reasonable  and  customary 
attorney's  fees  and  expenses  properly 
associated  with  the  foreclosure 
proceeding.  Upon  reinstatement  by 
Borrower,  this  Security  Instrument  and 
the  obligations  that  it  secures  shall 
remain  in  effect  as  if  Lender  had  not 
required  immediate  payment  in  full. 
However,  Lender  is  not  required  to 
permit  reinstatement  if:  (i)  Lender  has 
accepted  reinstatement  after  the 
commencment  of  foreclosure 
proceedings  within  two  years 
immediately  preceding  the 
commencment  of  a  current  foreclosure 
proceeding,  (ii)  reinstatement  will 
preclude  foreclosing  on  different 
grounds  in  the  futiu-e,  or  (iii) 
reinstatement  will  adversely  affect  the 
priority  of  the  mortgage  lien. 

C.  Mortgage  Provisions  Following 
Uniform  Provisions 

1.  Because  of  great  variation  among 
state  legal  requirements  and  practices, 
the  uniform  mortgage  provisions  do  not 
cover  post-default  rights  or  obligations 
of  the  mortgagee  other  than  the  right  to 
demand  immediate  full  payment  of  the 
debt  (acceleration),  the  right  to  inspect 
and  preserve  the  property,  and  the 
obligation  to  permit  reinstatement  by 
the  mortgagor.  At  a  minimum,  each 
mortgage  shall  set  forth  a  paragraph 
numbered  11,  titled  "Foreclosure 
Procedure,"  which  includes  the 
mortgagee's  right  to  a  public  sale  of  the 
property  free  and  clear  of  the  mortgage, 
including  a  power  of  sale  if  permissible 
under  applicable  state  law.  A  provision 
should  be  used  that  is  substantially  the 


same  as  Paragraph  19  of  the  "non- 
uniform covenants"  in  the  current 
approved  FNMA/FHLMC  mortgage  form 
for  the  appropriate  jurisdiction,  to  the 
extent  consistent  with  HUD 
requirements.  The  mortgage  should  also 
preserve  all  rights  to  a  deficiency 
judgment  to  the  extent  permitted  by 
applicable  state  law.  See  Part  IV.  B., 
Paragraph  3  for  reference  to  foreclosure 
procedures  in  Guam,  the  Virgin  Islands 
and  Puerto  Rico.  Refer  to  Paragraph  5 
for  requirements  concerning  deficiency 
judgments  in  specific  states. 

2.  The  mortgage  shall  set  forth  a 
paragraph  numbered  Paragraph  12, 
titled  "Lender  in  Possession,"  which 
authorizes  the  mortgagee,  upon 
acceleration  of  the  mortgage  or 
abandonment  of  the  property,  to  take 
possession  of  the  property  and  to 
receive  an  assignment  of  rents  and 
security  deposits,  if  any,  and  to  collect 
such  rents  and  security  deposits.  If  state 
law  prohibits  a  mortgagee  from 
exercising  these  rights  directly,  the 
mortgage  must  provide  for  exercise  of 
these  rights  through  a  receiver.  A 
provision  substantially  the  same  as 
Paragraph  20  of  the  "non-uniform 
covenants"  in  the  current  approved 
FNMA/FHLMC  mortgage  form  for  the 
appropriate  jurisdiction  should  be  used. 

3.  The  uniform  provisions  omit 
common  "boilerplate"  provisions 
designed  to  aid  interpretation  or  clarify 
rights  of  each  party,  on  subjects  such  as 
the  manner  of  giving  notice, 
interpretation  of  number  and  gender 
references,  governing  law,  joint  and 
several  liability  of  successors  and 
assigns,  etc.  The  lender  should  include 
such  provisions  following  Paragraph  12, 
and  should  use  language  substantially 
the  same  as  Paragraphs  10, 11, 14  and  15 
of  the  "uniform  covenants"  in  the 
current  approved  FNMA/FHLMC 
mortgage  forms.  See  Part  IV.B., 
Paragraph  3  for  additional  language  for 
Guam,  the  Virgin  Islands  and  Puerto 
Rico. 

4.  The  mortgage  must  identify  any 
riders  or  other  attachments  to  die 
mortgage. 

5.  To  the  full  extent  permitted  by  state 
law,  the  mortgage  must  include  all 
waivers  that  are  set  forth  in  the 
paragraph  titled  "waivers"  in  the  "non- 
imiform  covenants"  of  the  current 
approved  FNMA/FHLMC  mortgage  form 
for  the  appropriate  jurisdiction. 

6.  The  mortgage  may  contain  a 
provision  to  require  the  mortgagor,  in 
the  evAit  of  foreclosure,  to  pay  costs 
and  reasonable  and  customary 
attorney's  fees  and  trustee's  fees.  Such 
fees  and  costs  shall  bear  interest  from 
the  date  of  disbursement,  at  the  note 


rate  and,  at  the  option  of  Lender,  shall 
be  immediately  due  and  payable. 

7.  Each  security  deed  or  deed  of  trust 
granted  to  a  trustee  must  provide  for 
appointment  of  a  substitute  trustee, 
except  in  Colorado. 

8.  A  mortgagee  may  include  language 
substantially  the  same  as  other 
paragraphs  from  the  "non-uniform 
covenants"  of  the  current  approved 
FNMA/FHLMC  mortgage  form  for  the 
appropriate  jiuisdiction  to  the  extent 
that  it  is  not  in  conflict  with  these 
requirements. 

Part  ni — Note  Provisions 

The  tide  "Note"  shall  be  in  boldface 
type  and  be  centered  at  the  top  of  the 
first  page.  The  FHA  case  number  and 
date  (which  shall  be  the  same  as  the 
date  on  the  mortgage]  shall  appear  in 
the  upper  right  comer.  The  name  of  the 
state  shall  appear  in  the  upper  left 
comer.  The  address  or  other  property 
description  shall  be  included  at  the  top 
of  the  note,  under  the  title.  FR^  number 
and  state.  In  addition,  the  note  must 
contain  the  following  uniform 
Paragraphs  1-7,  excluding  explanatory 
material  in  brackets,  and  may  include 
Paragraphs  8  and  9. 

1.  Parties.  Borrower  jmans  each 
person  signing  at  the  end  of  this  Note, 
and  the  person's  successors  and  assigns. 

Lender  means and  its 

successors  and  assigns. 

2.  Borrower's  Promise  to  Pay:  Interest. 
In  return  for  a  loan  received  from 
Lender,  Borrower  promises  to  pay  the 
principal  siun  of Dollars 

($ ).  plus  interest  to  the  order  of 

Lender.  Interest  will  be  charged  on 
unpaid  principal,  from  the  date  of 
disbursement  of  the  loan  proceeds  by 

Lender,  at  the  rate  of per 

cent  ( -%)  per  year  until  the  full 

amount  of  principal  has  been  paid. 

3.  Promise  to  Pay  Secured.  Borrower's 
promise  to  pay  is  secured  by  a  mortgage, 
deed  of  trust  or  similar  security 
instrument  that  is  dated  the  same  date 
as  this  Note  and  called  the  "Security 
Instrument."  That  Security  Instrument 
protects  the  Lender  from  losses  which 
might  result  if  Borrower  defaults  under 
this  Note. 

4.  Manner  of  Payment 

a.  Time.  Borrower  shall  make  a 
payment  of  principal  and  interest  to 
Lender  on  the  first  day  of  each  month 

begiiming  on ,  19 .  Any 

principal  or  interest  remaining  unpaid 

on  the  first  day  of ,  20 ,  will 

be  due  on  that  date,  which  is  called  the 
maturity  date. 

b.  Place.  Payments  shall  be  made  at 

or  at  such  other  place 

as  Lender  may  designate  in  writing. 
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c.  Amount.  Each  monthly  payment  of 
principal  and  interest  will  be  in  the 

iimount  of  $ This  amount  will 

be  part  of  a  larger  monthly  payment, 
required  by  the  Security  Instrument,  that 
shall  be  applied  to  principal,  interest 
and  other  items  in  the  order  described  in 
the  Security  Instrument. 

(d.  Special  features.  As  explained  in 
Part  IV.  A.  of  these  requirements,  the 
special  features  of  adjustable  rate, 
graduated  payment  or  growing  equity 
loans  must  be  explained  in  an  additional 
Subparagraph  4.d.  which  may  be  printed 
in  the  body  of  the  note  of  incorporated 
by  an  addendum.) 

5.  Borrower's  Righi  to  Prepay. 
Borrower  has  the  right  to  pay  the  debt 
evidenced  by  this  Note,  in  whole  or  in 
part,  without  charge  or  penalty,  on  the 
first  day  of  any  month. 

6.  Borrower's  Failure  to  Pay. 

a.  Late  Charge  for  Overdue  Payments. 
If  Lender  has  not  received  the  full 
monthly  installment  of  principal  and 
interest  by  the  end  of  fifteen  calendar 
days  after  the  payment  is  due.  Lender 
may  collect  a  late  charge  in  the  amount 

of per  cent  ( %)  of  the 

overdue  amount  of  each  payment.  [An 
amount  not  exceeding  four  per  cent  (4%) 
shall  be  inserted  by  the  mortgagee.] 

b.  Default  If  Borrower  defaults  by 
failing  to  pay  in  full  any  monthly 
payment  required  by  this  Note  prior  to 
or  on  the  due  date  of  the  next  monthly 
payment,  then  Lender  may,  except  as 
limited  by  regulations  of  the  Secretary, 
require  immediate  payment  in  full  of  the 
principal  balance  remaining  due  and  all 
accrued  interest.  Lender  may  choose  not 
to  exercise  this  option  without  waiving 
its  rights  in  the  event  of  any  subsequent 
default.  In  many  circumstances 
regulations  issued  by  the  Secretary  will 
limit  Lender's  rights  to  require 
immediate  payment  in  full.  This  Note 
does  not  authorize  acceleration  when 
not  permitted  by  HUD  regulations.  As 
used  in  this  Note,  "Secretary"  means  the 
Secretary  of  Housing  and  Urban 
Development  or  his  or  her  designee. 

c.  Payment  of  Costs  and  Expenses.  If 
Lender  has  required  immediate  payment 
in  full,  as  described  above.  Lender  may- 
require  Borrower  to  pay  costs  and 
reasonable  and  customary  attorney's 
fees  for  enforcing  this  Note.  Such  fees 
and  costs  shall  bear  interest  from  the 
date  of  disbursement  at  the  same  rate  as 
the  principal  of  this  Note. 

7.  Waivers.  Borrower  and  any  other 
person  who  has  obligations  under  this 
Note  waive  the  rights  of  presentment 
and  notice  of  dishonor.  "Presentment" 
means  the  right  td  require  Lender  to 
demand  payment  of  amounts  due. 
"Notice  of  dishonor"  means  the  right  to 
require  Lender  to  give  notice  to  other 


persons  that  amounts  due  have  not  been 

paid. 

[Additional  language,  which  may  be 

included  as  paragraphs  8  and  9.  is  as 

follows: 

8.  Giving  of  Notices.  Unless 
applicable  law  requires  a  diH'erent 
method,  any  notice  that  must  be  given  to 
Borrower  under  this  Note  will  be  given 
by  delivering  it  or  by  mailing  it  by  first 
class  mail  to  Borrower  at  the  property 
address  above  or  at  a  different  address 
if  Borrower  has  given  Lender  a  notice  of 
Borrower's  different  address. 

Any  notice  that  must  be  given  to 
Lender  under  this  Note  will  be  given  by 
mailing  it  by  first  class  mail  to  Lender  at 
the  address  stated  in  Paragraph  4.b. 
above  or  at  a  diO'erenl  address  if 
Borrower  is  given  a  notice  of  that 
different  address. 

9.  Obligations  of  Persons  under  tbis 
Note.  If  more  than  one  person  signs  this 
Note,  each  person  is  fully  and 
personally  obligated  to  keep  all  of  the 
promises  made  in  this  Note,  including 
the  promise  to  pay  the  full  amount 
owed.  Any  person  who  is  a  guarantor, 
surety  or  endorser  of  this  Note  is  also 
obligated  to  do  these  things.  Any  person 
who  takes  over  these  obligations, 
including  the  obligations  of  a  guarantor, 
surety  or  endorser  of  this  Note,  is  also 
obligated  to  keep  all  of  the  promises 
made  in  this  Note.  Lender  may  enforce 
its  rights  under  this  Note  against  each 
person  individually  or  against  all 
signatories  together.  Any  one  person 
signing  this  Note  may  be  required  to  pay 
all  of  the  amounts  owed  under  this 
Note. 

The  following  must  appear  at  the  end 
of  the  Note: 

By  SIGNING  BELOW,  Borrower 
accepts  and  agrees  to  the  terms  and 
covenants  contained  in  this  Note. 
—  (Seal) 


Borrower 


.(Seal) 


Borrower 
[Lenders  must  also  include  any 
required  or  customary  form  of 
authentication.) 

Part  IV — Other  Requirements 

A.  Special  Situations 

As  special  situations  arise,  additional 
language  may  be  required  for  a 
mortgage  and/or  note.  Mandatory 
requirements  to  be  followed  in  special 
situations  are  set  forth  in  this  Part. 
Whenever  additional  language  is  to  be 
added  to  required  uniform  mortgage  or 
note  provisions,  the  addition  may  be 
printed  or  typed  in  the  body  of  the 
instrument  or  incorporated  through  use 
of  a  rider,  addendum  or  similar 
document. 


1.  Adjustable  Rate  Mortgage  (ARM). 
These  instructions  supersede  the 
instructions  in  Attachment  I  to 
Mortgagee  Letter  B4-18. 

a.  Subparagraph  4.d.  of  the  note  shall 
be  titled  "Adjustable  Rate."  The  text  of 
the  paragraph  shall  consist  of 
Paragraphs  1-5  from  the  "Adjustable 
Rate  Allonge  Amending  Note"  in 
Attachment  I  (as  amended  by  the 
Addendum  to  Mortgagee  Letter  84-16]. 
with  the  following  modifications: 

i.  The  term  "Holder"  shall  be  changed 
to  "Lender." 

ii.  Paragraphs  1-5  from  the  Allonge 
shall  be  designated  with  small  Roman 
numbers  as  i. — v. 

iii.  The  first  two  sentences  of 
Paragraph  1  from  the  Allonge  shall  be 
deleted  and  replaced  with  the  following: 
"The  interest  rate  and  size  of  monthly 
payments  set  forth  in  Paragraphs  2.  and 
4.C.  may  change." 

iv.  All  references  in  the  Allonge  to 
"amendment"  of  the  note  shall  be  ' 
deleted:  instead,  references  shall  be  to 
Subparagraph  4.d.  of  the  note,  as 
applicable. 

b.  The  following  shall  be  added  to  the 
end  of  Paragraph  2  of  the  note:  "The 
interest  rate  is  subject  to  change  after  an 

initial  period  of as  set  forth  in 

Subparagraph  4.d." 

c.  The  following  shall  be  added  to  the 
end  of  Subparagraph  4.c.  of  the  note. 
'The  monthly  payment  amount  is 
subject  to  change  after  an  initial  period 

of as  set  forth  in  Subparagraph 

4.d." 

d.  If  the  mortgage  will  not  be  placed  in 
a  GNMA  pool,  the  note  may  contain 
optional  language  from  Page  3  of 
Attachment  L 

e.  The  mortgage  shall  contain  a 
description  of  adjustments  to  the 
interest  rate  and  payment  amount  if 
required  by  state  law  or  as  otherwise 
needed  to  ensure  the  enforceability  and 
priority  of  the  mortgage.  Otherwise,  the 
mortgagee  may  include  such  a 
description  at  its  option.  If  a  description 
is  included,  the  mortgage  must  state:  "In 
case  of  any  conflict  between  this 
Security  Instrument  and  Subparagraph 
4.d.  of  the  Note,  Subparagraph  4.d.  shall 
be  the  governing  provision."  However, 
nothing  should  be  included  in  the 
mortgage  that  conflicts  with 
Subparagraph  4.d.  of  the  note  or  24  CFR 
203.49. 

2.  Graduated  Payment  Mortgage 
(CPM).  These  instructions  supersede  the 
instructions  in  Handbook  4240.2  Revised 
Change,  Appendix  4. 

a.  The  following  shall  be  added  to  the 
end  of  Paragraph  2  of  the  note: 
"Deferred  interest  shall  be  added  to  the 
principal  "balance  monthly  and  shall 
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increase  the  principal  balcnce  to  not 
more  than  $ " 

b.  The  flrst  sentence  of  Subparagraph 
4.C.  of  the  note  shall  be  changed  to  read 
as  follows:  "Each  monthly  payment  of 
principal  and  interest  shall  be  in  the 
amount  set  forth  in  Subparagraph  4.d," 

c.  Subparagraph  4.d.  of  the  note  shall 
be  titled  "Graduated  Payment."  The 
payment  schedule  shall  be  set  forth  in 
Subparagraph  4.d.  in  the  following  form 
depending  on  the  plan  selected: 


(for  Plans  I.  U.  lU) 
SOIEDU1.EA 


(for  nam  IV,  V) 
S(;itEDUI£  A 


( during  the 

lat  note  year. 
during  the  2nd 

note  year.. 

.  during  the  3rd 


note  year.. 
_ during  the  «lh 

note  year.. 
during  the  5th 

note  year.. 
.  during  the  6th 

note  year,  and 

thereafter. 


$ during  the 

Isl  nute  year. 
during  the  2r.d 

note  yf  ar. 
during  the  3rd 

note  year. 

.  during  the  4!h 


notb  year. 
'. during  the  5th 

note  year. 
during  the  Cth 


note  year. 

.  _    during  tht  7th 

note  vtfar. 
__-_-  during  the  8th 

note  year. 

during  the  9th 


note  year. 
during  the  lOlh 


note  year. 

during  the  llfh 

note  y^ar.  and 
therefa  Tier 


d.  The  reference  in  the  mr-rtgage  to  the 
note,  required  by  Subparagi-aph  2.d.  of 
Part  II.  A.  of  this  Appendix,  shall  include 
the  following:  "Deferral  of  interest  may 
increase  the  principal  balance  to 

$_ ."  Notice  that  the  amount 

entered  is  the  maximum  principal 
balance,  not  the  amount  by  which  the 
principal  balance  may  be  increased. 

e.  The  mortgage  shall  contain  a 
graduated  payment  schedule,  consistent 
with  the  schedule  set  forth  in 
Subparagraph  4.d.  of  the  Note,  if 
required  by  State  law  or  as  otherwise 
needed  to  ensure  the  enforceability  and 
priority  of  the  mortgage.  Otherwise,  the 
mortgagee  may  include  such  a  schedule 
at  its  option.  If  such  a  schedule  is 
included,  the  mortgage  must  state:  "In 
case  of  any  conflict  between  this 
Security  Instrument  and  Subparagraph 
4.d.  of  the  Note,  Subparagraph  4.dL  shall 
be  the  governing  provision."  However, 
nothing  shall  be  included  in  the 
mortgage  that  conflicts  with 
Subparagraph  4.d.  of  the  hotc  or  24  CFR 
203.45. 

3.  Growing  Equity  Mortgage  (GEM). 
These  instructions  supersede  the 
instructions  in  Attachment  5  to 
Mortgagee  Letter  P.5-3. 


a.  The  first  sentence  of  Subparagraph 
4.C.  of  the  note  shall  be  changed  to  read 
as  follows:  "Each  monthly  payment  of 
principal  and  interest  shall  be  in  the 
amount  set  forth  in  Subparagraph  4.d." 

b.  Subparagraph  4.d.  of  the  note  shall 
be  tilled  "Growing  Equity."  The 
payment  schedule  shall  be  set  forth  in 
Subparagraph  4.d.  in  the  following  form: 
$ during  the  1st  note  year 

$ during  the  2nd  note  year 

$ during  the  3rd  note  year 

$ during  the  4th  note  yaar 

(continue  this  schedule  for  each  of  the 
remaining  note  years) 

c.  The  mortgage  shall  contain  a 
payment  schedule,  ccuEistent  with  the 
schedule  set  forth  in  Subparagraph  4.d. 
of  the  Note,  if  required  by  State  taw  or 
es  otherwise  needed  io  ensiu-e  the 
enforceability  and  priority  of  the 
moitgage.  OJierwise.  the  mortgagee 
may  include  such  a  schedule  at  its 
option.  If  such  a  schedule  is  included, 
the  mortgage  must  state:  "In  case  of  any 
conflict  between  this  Security 
Instrument  and  Subparagraph  4.d.  of  the 
Note,  Subparagraph  4.d.  shall  be  the 
poverr.ing  provision."  However,  nothing 
should  be  included  in  the  mortgage  that 
conflicts  with  Subparagraph  4.d.  of  the 
note  or  24  CFR  203.47. 

4.  Rehabilitation  Loans  (Srclion 
203(i<)  of  the  National  Housing  Act).  The 
uniform  mortgage  provisions  set  forth  in 
Part  II.  B  must  be  modiHed  for  a 
Rehabilitation  Loan.  Mortgagees  must 
follow  the  instruetions  in  Handbook 
4240.4,  Paragraph  1-12  and  Appendix  4, 
except  that  the  term  "mortgage"  should 
bo  changad  to  "SecuriJy  Instrument" 

5.  Condominiums.  Except  as 
specifically  provided  in  this  Paragraph, 
a  mortgagee  shall  not  require  special 
language  in  the  mortgage  or  the  note  for 
condominiums.  The  FNMA/FHLMC 
Multistate  Condominium  Rider  shall  not 
be  used  or  an  insured  mortgage. 

a.  These  instructions  do  not  supersede 
the  instructions  in  Handbook  4265.1, 
except  as  follows:  (i)  The  provisions  in 
Paragraph  4-2  of  the  Handbook  shall  not 
be  added  to  the  mortgage  and  note,  and 
(ii)  the  "Resolution  of  Inconsistency"  in 
Paragraph  12-8  (10)  shall  not  be 
contained  in  the  mortgage. 

b.  The  following  shall  be  added  to  the 
end  of  Pciragraph  4  of  the  mortgage:  "So 
long  as  the  Condominium  Owners' 
Association  maintains,  with  a  generally 
accepted  insurance  carrier,  a  "master" 
or  "blanket"  policy  insurirg  uW  property 
subject  to  the  condo-minium  documents, 
including  all  improvements  now 
exisiting  or  hereafter  erected  on  the 
mortgaged  premises,  and  such  policy  is 
satisfactory  to  lender  and  provides 
insurance  coverage  in  the  amounts,  for 


the  periods,  and  against  the  hazards 
Lender  requires,  including  fire  and  other 
hazards  included  within  the  term 
"extended  coverage,"  and  loss  by  flood, 
to  the  extent  required  by  the  Secretary, 
then:  (i)  Lender  waives  the  provision  in 
Paragraph  2  of  this  Security  Instrument 
for  the  monthly  payment  to  Lender  of 
one-twelfth  of  the  yearly  premium 
installments  for  hazard  insurance  on  the 
Property,  and  (ii)  Borrower's  obligation 
under  this  Paragraph  4  to  maintain 
hazard  insurance  coverage  on  the 
Property  is  deemed  satisfied  to  the 
extent  that  the  required  coverage  is 
provided  by  O'e  Condominfum  Owners' 
Asscciation  policy.  Borrower  shall  give 
Lender  prompt  notice  of  eny  lapse  in 
required  hazard  insurance  coverage  and 
of  any  loss  occurring  from  a  h::zard.  In 
the  event  of  a  distribution  of  hazard 
insurance  proceeds  in  lieu  of  restoration 
or  repair  following  a  loss  to  the 
Property,  whether  to  the  condo.minium 
unit  or  to  the  common  elements,  any 
proceeds  payable  to  Borrower  are 
hereby  assigned  and  shall  be  paid  to 
Lender  for  application  to  the  su.'ns 
secured  by  this  Security  InsL'ument, 
with  any  excess  paid  to  tiie  tntity 
legally  entitled  thereto." 

c.  "The  title,  "Condominium 
Assessments,"  shall  be  added  to  the  title 
of  Paragraph  5  of  the  m^^trigage.  The 
following  shall  be  added  at  the  end  of 
Paragraph  5:  "Borrower  promises  to  pay 
Borrower's  allocated  share  of  the 
co.Tiraon  expenses  or  assessments  and 
charges  imposed  by  the  Condominium 
Owners'  Asscciation,  as  provided  in  the 
condominium  documents." 

6.  Cooperatives.  No  special  uniform 
language  has,  as  yet,  been  devised  for 
single  family  mortgages  for  use  with 
cooperatives.  The  instructions  in 
Handbook  4240.3,  Paragraph  1-12, 
continue  to  apply  for  mortgages  insured 
under  section  203{n).  A  mortgr.gee 
should  contact  HUD  for  instructions  for 
mortjagcs  insured  unde.-  sccticr.  213. 

7.  Planned  Unit  Development  (PUD). 
Except  as  speciHcally  provided  in  this 
Paragraph,  a  mortgagee  shall  not  require 
special  language  in  the  mortgage  or  the 
note  for  a  PUD.  The  FNf4A/FHiMC 
Multistate  PUD  Rider  shall  not  lie  used 
for  an  insured  mortgage.  If  a 
homeovi'ncrs'  association  exists  which  is 
empowered  to  impose  mandatory 
assessments  on  the  mortgaged  property 
and  to  purchase  a  "master"  or  "blanket" 
insurance  policy  for  property  in  the  area 
covered  by  the  hoTieowners' 
association,  including  residential  units, 
then  the  following  shall  be  added  to  the 
end  of  Paragraph  4  of  the  mortgage:  "So 
long  as  the  Owners'  Association  (or 
equivalent  entity  holding  title  to 


2SM2 


Feduai  ttm^tlet  f  Vol.  53,  No.  129;  Wednesd«j>.  July  6,  1968  /  Proposed  Rotes 


Federal  Register  /  Vol.  53.  No.  129.  Wednesday.  July  G.  1938  /  Proposed  Rules 


25443 


conwMm  are«s  and  facittties);.  acting  as 
tnale*  for  kbe  hunwowneiit,  maintidna. 
with  a  gencnMy  accepted  faisoraacc 
carrier,  a  "ma  Aeff"  or  "btaakel"  poiky 
insMcing  \ke  praperty  located  ia  As  fOd. 
inchidiag  att  inpnyiicmcnta  now  exnting 
OK  bereaiter  erectad  on  the  mortgaged 
preniaes.  and  sud»  policy  is  tatisiactery 
to  Lender  and  provide*  insarance 
coverage  in  the  anoaala.  for  the  periods, 
and  agadast  the  haaards  Lender  requiret, 
indu&ig  fire  aad  odicr  hazards 
included  within  the  term  "extended 
coverage."  and  toss  by  flood,  to  tiie 
extent  required  h^  the  Secretary,  then: 
f  i)  Lender  waives  the  provision  in 
Paragraph  2  of  tbia  Security  Instrttment 
for  the  monthly  payment  to  Lender  of 
one- twelfth  of  the  yearly  preniiun 
installments  for  haaard  insuraoce  oa  the 
Property,  and  (ii)  Borrower's  obligation 
under  this  Paragraph  4  to  maintain 
hazard  insarance  coverage  on  the 
Property  is  deemed  tatislRed  to  the 
extent  tftat  the  required  coverage  is 
provided  by  the  Ohvners'  Association 
policy.  Borrower  shall  give  Lender 
prompt  notice  of  any  lapse  bi  required 
hazard  insurance  coverage  and  of  any 
loss  occurring  from  a  hazards  In  the 
event  of  a  distribution  of  hazard 
insurance  proceeds  in  lieu  of  restoration 
or  repair  following  a  loss  to  the  Property 
or  to  common  areas  and  facilities  of  (he 
PUD.  any  proceeds  payable  to  Borrower 
are  hereby  assigned  and  shall  be  paid  to 
r>eiider  for  application  to  the  sums 
secured  by  this  Security  Instrument, 
with  any  excess  paid  to  the  entity 
lugally  entitled  thereto."* 

8.  Tax-exempt  Financiag.  A 
memorandum  dated  July  8. 1987,  from 
Assistant  Secretary  Thomas  T.  Demery 
to  HUD  Field  Offices  permits  the 
mortgage  to  contain  an  addendum 
setting  forth  a  due-on-sale  clause 
concerning  tax-exempt  financing.  The 
due~on-saIe  provision  may  be  used 
whenever  dre  mortgage  kran  is  funded, 
directly  or  Indirectly,  from  proceeds  of 
Qualified  Mortgage  Bonds  ((^4Bs) 
issued  by  a  state  or  local  agency.  The 
provision  may  be  attached  as  an 
addendum  to  the  mortgage,  or  it  may  be 
included  in  the  body  of  the  mortgage 
after  the  uniform  provisions.  « 

The  addendum,  which  is  set  forth  as 
Attachment  X  to  the  {uly  8. 1987, 
memoraBdum,  is  revised  to  conform  to 
the  uniform  mortgage  provisions  as 
folhjwr. 

Qrounds  for  Acceleration  for  Tra- 
cxemfrt  Bond  Financing 

[Insert  name  of  original 

lender] ,  or  such  o£  its 

successors  er  assigna  as  may  by 
separate  ivctrumcnt  assume 
responsibility  for  essering  compliance 
by  the  Bontnver  witi*  die  pnn'isions  of 


dUa  {Rsragr^ib  er  Addendemf,  may 
require  immediate  payment  in  full  of  alf 
SUBS  secured  by  tiiS»  Security 
Instraaient  if: 

.  (a)  AB  or  part  of  the  praperty  is  sold 
or  odierwise  tranafcned  (other  than  by 
devise,  descent  or  operation  of  law>  by 
Borrower  to  a  puvcbasc  or  other 

(i)  Who  caMMJt  reasonably  be 
expected  to  occupy  the  property  as  a 
principal  residence  within  a  reasonable 
time  c^ter  the  sale  or  transfer,  all  as 
proivided  in  section  143(c)  and  (iK2)  of 
the  Internal  Revenue  Code;  or 

(ii)  Who  has  had  a  present  ownership 
interest  in  a  principal  residence  during 
any  part  of  the  three-year  period  ending 
on  the  date  of  the  sale  or  transfer,  all  as 
provided  in  section  143tdl  and  li)(2)  of 
the  Internal  Revenue  Code  (except  that 
"100  per  cent"  shall  be  substituted  for 
"95  per  cent  or  more"  where  the  tatter 
appears  in  section  143(d}(l],);  or 

[wCi  At  an  acquisition  cost  which  is 
greater  than  90  per  cent  of  the  average 
area  purchase  price  (greater  than  110 
per  cent  for  targeted  area  residences), 
all  as  provided  in  section  143(e)  and 
(i)(2)  of  the  Internal  Revenue  Code:  or 

(iv)  Whose  family  income  exceeds  115 
percent  of  applicable  median  family 
income  (140  per  cent  for  a  family  In  a  ~~ 
targeted  area  residence),  all  as  provided 
m  section  143(f)  and  (i)(^  of  the  Internal 
Revenue  Code;  or 
-  (b)  Borrower  fails  to  occupy  the 
property  described  in  t^e  Security 
Instrmnent  without  pnor  written  consent 
of  Lender  or  its  successors  or  assigns 
described  at  the  beginning  of  this 
[Paragraph  or  Addendnm]:  or 

(c)  Borrower  omits  or  misrepresents  a 
fact  that  is  material  with  respect  to  the 
provisions  of  section  143  of  the  Internal 
Revenue  Code  m  an  application  for  this 
Security  Instrument. 

References  are  to  the  1986  Internal 
Revenue  Code  hi  effect  on  the  date  of 
execution  of  the  Security  Instrument  end 
are  deemed  to  include  ^e  impfementtng 
regulations. 

9.  Open-emt  Advances.  Nothing  in 
these  provisions  is  appficab!?  to  open- 
end  advances.  Relevant  requirements 
are  set  forth  in  24  CFR  203.44(h)  and 
234.70(h). 

VX  LeaseAolda.  K  the  mortgage  is  on  a 
leasehold,  the  title,  "Leasehold,"  shall 
be  added  to  the  title  of  l^ragraph  5  of 
the  mortgage.  The  foUowing  shall  be 
added  at  the  end  of  PMagraph  5r  Tf  this 
Security  Instrument  is  on  a  leasehold. 
Borrower  shall  comply  witii  the    - 
provisions  of  the  lease.  If  Borrower 
acquires  fee  title  to  the  Property;  the 
leasehold  and  fee  title  shall  no>  be 
merged  unless  Lender  agrees  to  the 
merger  in  writing." 


Fbr  instmetions  on  a  mortgage  for  Hie 
purchase  of  fee  simple  title  from  a  lessor 
(Sectfon  249  of  the  National  Housing 
Act),  see  Handbooks  40002,  Rev  1. 
Paragraph  2-42):  and  4270.1  Rev.  The 
instructions  in  Handbook  4270.1  Rev  are 
not  superseded  by  these  requirements 
and  the  modifications  to  the  mortgage 
shalT  be  foffowed.  except  that  the 
sample  text  of  the  mor^ge  used  in 
Appendbi  1  of  the  Handbook  is 
superseded  by  the  uniform  mortgage 
provision8,-and  the  terms  used  in  the 
Leasehold  Rider  in  Appendix  2  of  the 
Handbook  aboil  conform  to  the  terms 
used  in  these  requirements. 

11.  fun  for  Sfortgages  to  HUD — Section 
235  aad  TMAP.  These  instructions  do 
not  supersede  the  instructions  in 
Handbook  4330.1  concerning  funior 
mortgages  to  HUD  to  secure  repayment 
of  section  235  assistance.  The  form  of 
innior  mortgage  shall  be  the  mortgage 
approved  by  HUD  for  the  jurisdiction 
before  these  requirements  take  effect, 
but  modified  as  required  by  Paragraph 
183  of  Handbook  4330.1  (see  Appendix 
26  of  the  Handbook).  No  instructions 
concerning  mortgages  and  notes  for  the 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  program  have  yet 
;been  devised. 

B.  Special  Requirements  for  Particular 
States  and  Localities 

1.  Hawaiian  Home  Lands.  If  the 
mortgage  is  on  a  Hawaiian  Home  Lands 
leasehdid.  die  title,  "Hawaiian  Home 
Lands."  shall  be  added  to  die  title  at  die 
top  of  the  first  page  of  the  mortgage.  The 
following  shall  be  substituted  for  the 
paragraph  that  sets  forth  requirements 
for  mortgage  insurance  premiums^  in 
Paragraph  2  of  the  mortgage:  "If  and  so 
long  as  the  Security  Instnunent  is  held 
by  the  Secretary,  then  ia  addition  to  the 
payment  of  the  entire  mortgage 
insurance  premium  when  this  Security 
Instrument  «yas  signed.  Borrower  shall 
pay  a  mondiiy  service  charge  (o  the 
Secretary,  in  an  amount  e(tual  to  one- 
twdfth  of  one-half  pet;  cent  of  the 
outstanding  principal  balance  due  on  the 
Note,  computed  witho«4  taking  into 
account  any  delinqnent  paynwnts, 
prepayments,  agreemenls  to  poetpone 
the  payments,  or  a^eements  to  recast 
the  mortgage."  . 

ReqniremeDts  concerning  leaseholds, 
which  are  firovided  ia  Part  IV.A.10,  are 
also  applicable. 

2.  Northern  Mariana  hlands.  These 
requirements  are  not  applicable  to  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Until  farther  notice,  existing 
HUD-approved  mortgage  and  note  forms 
shall  continue  to  be  used. 


3.  Cuam,  the  Virgin  Islands  and 
Puerto  Rico.  Foreclosure  procedure 
requirements,  as  set  forth  in  Part  II.C.l. 
of  the  Appendix  should  be  followed  for 
mortgages  in  Guam,  the  Virgin  Islands, 
and  Puerto  Rico,  except  that  the 
reference  to  Paragraph  19  of  the  FNNL\/ 
P'HLMC  "non-uniform  covenants" 
should  be  changed  to  read  i'aragraph  18. 

In  Part  II.C.3.,  Paragraph  13  should 4)0 
included  in  the  list  of  "boilerplate" 
Paragraphs  10. 11, 14  and  15  of  the 
FNMA/FHLMC  "uniform  covenants  '  for 
Cuam.  the  Virgin  Islands,  and  Puerto 
Rico. 

In  addition,  mortgages  and  notes  in 
Puerto  Rico  shall  be  written  in  English 
and  interlineated  with  Spanish  in  the 
same  manner  as  the  FNMA/FI ILMC 
ftonis  for  Puerto  Rico.  A  Spanish 
translation  of  language  required  by  this 
Appendix  may  be  obtained  from  HUD's 
Caribbean  Office.  Mortgagees  must 
prepare  the  remainder  of  the  mortgage 
and  note  in  English  with  Spanish 
interlineation. 

4.  Indian  Reservations  (Section  240  of 
the  National  Housing  Act).  Mortgagees 
must  attach  the  rider  set  forth  in 
Mortgagee  Letter  88-11,  for  use  with  a 
mortgage  covering  single  fansily 


property  located  on  Indian  Reservations, 
pursuant  to  section  248  of  the  National 
Housing  Act.  The  text  of  the  rider  must 
be  modified  to  conform  to  the  uniform 
mortgage  provisions.  Mortgagees  must 
demonstrate,  pursuant  to  24  CFR 
203.43h.  that  the  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  has 
approved  the  mortgage  document  with 
rider. 

5.  Redemption  Periods. 

a.  Iowa.  North  Dakota  and  Wisconsin. 
Requirements  concerning  deficiency 
judgments  are  provided  in  Part  II.C.l.  of 
this  Appendix.  Iowa,  North  Dakota  and 
Wisconsin  are  excepted  from  those 
requirements  because  these  states 
permit  short-term  redemption  periods 
after  foreclosure  if  mortgagees  waive 
their  rights  to  deficiency  judgments. 
Since  it  may  be  in  the  Department's 
interest  to  have  a  short-term  redemption 
period,  mortgages  in  these  st.3tes  shall 
contain  provisions  similar  to  those  set 
forth  in  the  "non-uniform  covenants"  of 
the  current  approved  FNMA/FHIAiC 
mortgaoe  forms,  in  Paragraph  23  for 
Iowa  and  22  for  North  Dakota  and 
Wisconsin.  In  addition,  the  North 
Dakota  mortgage  must  include  in  the 


title  the  words  "short  term  mortgage 
redemption,"  in  boldface  type. 

b.  A'eiv  Mexico  and  South  Dakota. 
New  Mexico  and  South  Dakota  provide 
for  short-term  redemption  periods 
without  requiring  a  mortgagee  to  waive 
any  right  to  a  deficiency  judgment. 
Mortgages  for  these  states  shall  contain 
a  provision  similar  to  those  set  foith  in 
the  "non-uniform  covenants"  of  the 
current  approved  FNMA/FHLMC 
mortgage  forms,  in  Paragraph  22  for 
New  Mexico  and  immediately  before 
Paragraph  20  for  South  Dakota. 

6.  Plain  English  Requirements. 
Certain  states  have  plain  English  pr 
plain  language  requirements  that  may 
apply  to  portions  of  a  mortgage  or  n^tv"; 
not  prescribed  by  HUD.  Hawaii  Re\^ 
Laws  §  487 A-1  and  N.Y.  General 
Obligations  Law  §  5-702  (McKinney 
1987)  contain  plain  Englibh 
requirements.  Mortgagees  are  expected 
to  comply  with  a  state's  plain  English 
law,  such  as  those  in  Hawaii  ar.d  New 
York,  with  respect  to  the  non-uniform 
provisions  in  both  the  mortgage  and  the 
note. 
(FR  Doc.  efi-15046  Filed  r-5-«l:  6:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3403-91 

Rtgulatory  Determination  for  Oil  and 
Qaa  and  Qeothermal  Exploration, 
Oevetopment  and  Production  Wastes 

action:  Regulatory  determination. 

summary:  Section  3001(b)(2)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  requires  the  Administrator 
to  determine  whether  to  promulgate 
regulations  under  RCRA  Subtitle  C  for 
wastes  from  the  exploration, 
development,  and  production  of  crude 
oil,  natural  gas,  and  geothermal  energy. 
The  Adminstrator  must  make  this 
determination  no  later  than  six  months 
after  completing  a  Report  to  Congress  on 
these  wastes  and  after  providing  an 
opportunity  for  public  comment.  The 
Agency  has  completed  these  activities 
and  has  decided  that  regulation  under 
RCRA  Subtitle  C  is  not  warranted. 
Rather,  EPA  will  implement  a  three- 
pronged  strategy  to  address  the  diverse 
environmental  and  programmatic  issues 
posed  by  these  wastes  by:  (1)  Improving 
Federal  programs  under  existing 
authorities  in  Subtitle  D  of  RCRA,  the 
Clean  Water  Act,  and  Safe  Drinking 
Water  Act;  (2)  working  with  States  to 
encourage  changes  in  their  regulations 
and  enforcement  to  improve  some 
programs;  and  (3)  working  with 
Congress  to  develop  any  additional 
statutory  authorities  that  may  be 
required. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  on  the  regulatory 
determination,  contact  the  RCRA/ 
Superfund  hotline  at  (800)  424-9346  (toll 
free)  or  (202)  382-3000. 
SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

I.  SumiTidry 

II.  Background 

A.  Technical  Summary  of  Report  to 
Congress 

B.  Legal  Authority 

C.  Conoiusions  of  the  Report  to  Congress 
and  Respontie  to  Comments 

D.  Determination  of  the  Scope  of  the 
Temporary  RCRA  Exemption 

III.  Factors  Considered  in  Regulatory 

Determination 

IV.  Regulatory  Determination  for  Crude  Oil 

and  Natural  Gas  Wastes 

A.  Hazard  Assessment 

B.  Economic  Impact  Analysis 

C.  Adequacy  of  Slate  and  Federal 
Regulatory  Programs 

D.  Conclusions 

V.  Efforts  to  Improve  State  and  Federal 

Programs 

A.  Federal  Program  Improvements  Within 
Existing  Authorities 

B.  Additional  Federal  Authorities 


C.  Improvements  in  State  Programs 

VI.  Regulatory  Determination  for  Geothermal 

Energy  Wastes 

A.  Hazard  Assessment 

B.  Adequacy  of  State  and  Federal 
Regulations 

C.  Conclusions 

VII.  Research,  Development,  and 
Demonstration  Plan 

VIII.  EPA  RCRA  Docket 

I.  Summary 

This  action  presents  the  Agency's 
regulatory  determination  required  by 
section  3001(b)(2)(B)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
for  drilling  fluids,  produced  waters,  and 
other  wastes  associated  with  the 
exploration,  development,  or  production 
of  crude  oil.  natural  gas.  or  geothermal 
energy.  RCRA  requires  the 
Administrator  to  determine  either  to 
promulgate  regulations  under  Subtitle  C 
for  wastes  from  oil.  gas.  and  geothermal 
exploration,  development,  and 
production,  or  that  such  regulations  are 
unwarranted.  In  making  this 
determination,  the  Administrator  is 
required  to  utilize  information 
developed  and  accumulated  by  the 
Agency  pursuant  to  a  study  required 
under  RCRA  sectiori  8O02(m).  The 
Agency  completed  this  study  and 
published  its  results  in  December,  1987 
in  a  Report  to  Congress  entitled 
"Management  of  Wastes  from  the 
Exploration.  Development,  and 
Production  of  Crude  Oil.  Natural  Gas. 
and  Geothermal  Energy." 

In  completing  the  Report  to  Congress 
and  this  determination.  EPA  gathered 
and  evaluated  information  on  all  of  the 
issues  raised  in  section  6002(m). 
including  three  key  factors  pertaining  to 
wastes  from  the  exploration, 
development,  and  production  of  oil.  gas. 
and  geothermal  energy:  (1)  The 
characteristics,  management  practices, 
and  resulting  impacts  of  these  wastes  on 
human  health  and  the  environment;  (2) 
the  adequacy  of  existing  State  and 
Federal  regulatory  programs;  and  (3)  the 
economic  impacts  of  any  additional 
regulatory  controls  on  industry. 

In  considering  the  first  factor.  EPA 
found  that  a  wide  variety  of 
management  practices  are  utilized  for 
these  wastes,  and  that  many 
alternatives  to  these  current  practices 
are  not  feasible  or  applicable  at 
individual  sites.  EPA  found  that  oil.  gas. 
and  geothermal  wastes  originate  in  very 
diverse  ecologic  settings  and  contain  a 
wide  variety  of  hazardous  constituents. 
EPA  documented  62  damage  cases 
resulting  from  the  management  of  these 
wastes,  but  found  that  many  of  these 
were  in  violation  of  existing  State  and 
Federal,  requirements. 


As  to  the  second  factor.  EPA  found 
that  existing  State  and  Federal 
regulations  are  generally  adequate  to 
control  the  management  of  oil  and  gas 
wastes.  Certain  regulatory  gaps  do  exist, 
however,  and  enforcement  of  existing 
regulations  in  some  States  is  inadequate. 
For  example,  some  States  have 
Insufficient  controls  on  the  use  of 
landfarming,  roadspreading,  pit 
construction  and  surface  water 
discharge  practices.  Some  States  lack 
sufficient  controls  for  central  disposal 
and  treatment  facilities  and  for 
associated  wastes.'  The  existing 
Federal  standards  under  Subtitle  D  of 
RCRA  provide  general  environmental 
performance  standards  for  disposal  of 
solid  wastes,  including  oil,  gas,  and 
geothermal  wastes,  but  these  standards 
do  not  fully  address  the  specific 
concerns  posed  by  oil  and  gas  wastes. 
Nevertheless,  EPA  has  authority  under 
Subtitle  D  to  promulgate  more  tailored 
criteria.  In  addition,  the  authorities 
available  under  the  Clean  Water  Act 
(CVVA)  or  Safe  Drinking  Water  Act 
(SDWA)  can  be  more  broadly  utilized, 
and  efforts  are  already  underway  to  fill 
gaps  under  these  programs. 

EPA's  review  of  the  third  factor  found  . 
that  imposition  of  Subtitle  C  regulations 
for  all  oil  and  gas  wastes  could  subject 
billions  of  barrels  of  waste  to  regulation 
under  Subtitle  C  as  hazardous  wastes 
and  would  cause  a  severe  economic 
impact  on  the  industry  and  on  oil  and 
gas  production  in  the  U.S.  Additionally, 
because  a  large  part  of  these  wastes  is 
managed  in  off-site  commercial 
facilities,  removal  of  the  exemption 
could  cause  severe  short-term  strains  on 
the  capacity  of  Subtitle  C  Treatment. 
Storage,  and  Disposal  Facilities  (TSDFs). 
and  a  significant  increase  in  the  Subtitle 
C  permitting  burden  for  State  and 
Federal  hazardous  waste  programs. 

As  explained  in  more  detail  in  Section 
IV  of  this  notice,  EPA  found  that 
regulation  under  Subtitle  C  presents 
several  serious  problems.  First.  Subtitle 
C  contains  an  unusually  large  number  of 
highly  detailed  statutory  requirements.  It 
offers  little  flexibility  to  take  into 
account  the  varying  geological, 
climatological.  geographic,  and  other 
differences  characteristic  of  oil  and  gas 
drilling  and  production  sites  across  the 
country.  At  the  same  time,  it  does  not 
provide  the  Agency  with  the  flexibility 
to  consider  costs  when  applying  these 
rcquircmentslo  oil  and  gas  wastes. 


'  Associulud  waates  iirc  those  vvaslos  uthrrr  Iti.in 
produced  water,  drilling  muds  and  cutting,  .ind 
rigwagt)  thai  are  intrinsic  lo  explorulion. 
development  and  production  of  crude  oil  jnd 
naturul  giis.  See  Section  II  D  below 
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Consequently.  EPA  would  not  be  able  to 
craft  a  regulatory  program  to  reduce  or 
eliminate  the  serious  economic  impacts 
that  it  has  predicted.  Furthermore,  since 
existing  State  and  federal  programs 
already  control  oil  and  gas  wastes  in 
many  waste  management  scenarios. 
EPA  needs  to  impose  only  a  limited 
number  of  additional  controls  targeted 
to  fill  the  gaps  in  the  existing  programs. 
Subtitle  C.  with  its  comprehensive 
"cradle  to  grave"  management  ■ 
requirement,  is  not  well  suited  to  this 
type  of  gap-filling  regulation.  EPA 
concluded  that  it  would  be  more 
efficient  and  appropriate  to  fill  the  gaps 
by  strengthening  under  the  Clean  Water 
Act  and  UIC  programs  and  promulgating 
the  remaining  rules  needed  under  RCRA 
under  the  less  prescriptive  statutory 
authorities  set  out  in  Subtitle  D.  This 
narrower  approach  would  also  reduce 
disruption  of  existing  State  and  Federal 
control  programs. 

Thus,  the  Agency  has  decided  not  to 
promulgate  regulations  under  Subtitle  C 
for  wastes  generated  by  the  exploration, 
development,  and  production  of  crude 
oil.  natural  gas,  and  geothermal  energy 
for  the  following  reasons: 

(1)  Subtitle  C  does  not  provide 
sufficient  flexibility  to  consider  costs 
and  avoid  the  serious  economic  impacts 
that  regulation  would  create  for  the 
industry's  exploration  and  production 
operations; 

(2)  Existing  State  and  Federal 
regulatory  programs  are  generally 
adequate  for  controlling  oil,  gas,  and 
geothermal  wastes.  Regulatory  gaps  in 
the  Clean  Water  Act  and  UIC  program 
are  already  being  addressed,  and  the 
remaining  gaps  in  State  and  Federal 
regulatory  programs  can  be  effectively 
addressed  by  formulating  requirements 
under  Subtitle  D  of  RCRA  and  by 
working  with  the  States; 

(3)  Permitting  delays  would  hinder 
new  facilities,  disrupting  the  search  for 
new  oil  and  gas  deposits; 

(4)  Subtitle  C  regulation  of  these 
wastes  could  severely  strain  existing 
SubtiUe  C  facility  capacity; 

(5)  It  is  impractical  and  inefficient  to 
implement  Subtitle  C  for  all  or  some  of 
these  wastes  because  of  the  disruption 
and,  in  some  cases,  duplication  of  State 
authorities  that  administer  programs 
through  organizational  structures 
•tailored  to  the  oil  and  gas  industry;  and 

(6)  It  is  impractical  and  inefficient  to 
implement  Subtitle  C  for  all  or  some  of 
these  wastes  because  of  the  permitting 
burden  that  the  regulatory  agencies 
would  incur  if  even  a  small  percentage 
of  these  sites  were  considered 
Treatment.  Storage  and  Disposal 
Facilities  (TSDFs). 


The  Agency  plans  a  three-pronged 
approach  toward  filling  the  gaps  in 
existing  State  and  Federal  regulatory 
programs  by: 

(1)  Improving  Federal  programs  under 
existing  authorities  in  Subtitle  D  of 
RCRA,  the  Clean  Water  Act.  and  Safe 
Drinking  Water  Act; 

(2)  Working  with  States  to  encourage 
changes  in  their  regulations  and 
enforcement  to  improve  some  programs: 
and 

(3)  Working  with  the  Congress  to 
develop  any  additional  statutory 
authority  that  may  be  required. 

EPA  plans  to  revise  its  existing 
standards  under  Subtide  D  of  RCRA, 
tailoring  these  standards  to  address  the 
special  problems  posed  by  oil,  gas.  and 
geothermal  wastes  and  filling  the 
regulatory  gaps.  Also,  the  Agency  is 
moving  ahead  with  improvements  in  its 
NPDES  and  UIC  programs  under  the 
Clean  Water  Act  and  the  Safe  Drinking 
Water  Act.  EPA  also  plans  to  work  with 
Congress  to  obtain  any  additional 
authorities  that  may  be  required.  For 
example,  SubtiUe  D  of  RCRA  currently 
does  not  provide  EPA  with  the  authority 
to  address  treatment  or  transportation 
of  wastes.  Throughout  the  process  of 
improving  the  Federal  regulatory 
program.  EPA  will  work  closely  with 
States  to  encourage  improvements  in 
their  regulatory  programs. 

n.  Background 

Section  3001(b)(2)(A)  of  Uie  Solid 
Waste  Disposal  Act  of  1980  (Pub.  L  9&- 
480).  which  amended  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA).  prohibits  EPA  from  regulating 
under  RCRA  Subtitle  C  "drilling  fluids, 
produced  waters,  and  other  wastes 
associated  avith  exploration, 
development,  or  production  of  crude  oil 
or  natural  gas  or  geothermal  energy" 
until  at  least  6  months  after  the  Agency 
completes  and  submits  to  Congress  a 
comprehensive  study  required  by 
section  8002(m)  (also  added  by  the  1980 
amendments).  Section  8002(m)  directs 
EPA  to  conduct 

(A)  detailed  and  comprehensive  study  and 
submit  a  rmMrt  on  the  adverse  effects,  if  any. 
of  drilling  fluids,  produced  waters,  and  other 
wastes  assodated  with  the  exploration, 
development,  or  production  of  crude  oil  or 
natural  gas  or  geothermal  energy  on  human 
health  and  the  environment  including,  but 
not  limited  to,  the  effects  of  such  wastes  on 
humans,  water,  air,  health,  welfare,  and 
natural  resources  and  on  the  adequacy  of 
means  and  measures  currently  employed  by 
the  oil  and  gas  and  geothermal  energy  drilling 
and  production  industr>'.  Government 
agencies,  and  others  to  dispose  of  and  utilize 
such  wastes  to  prevent  or  substantially 
mitigate  such  adverse  effects. 


The  study  way  to  include  an  analysis 
of: 

1.  The  sources  and  volumes  of 
discarded  material  generated  per  year 
from  such  wastes; 

2.  Present  disposal  practices: 

3.  Potential  danger  to  human  health 
and  the  environment  from  surface  runoff 
or  leachate: 

4.  Documented  cases  that  prove  or 
have  caused  danger  to  human  health 
and  the  environment  from  surface  runoff 
or  leachate; 

5.  Alternatives  to  current  disposal 
methods; 

6.  The  cost  of  such  alternatives:  and 

7.  The  impact  of  those  alternatives  on 
the  exploration  for,  and  development 
and  production  of.  crude  oil  and  natural 
gas  or  geothermal  energy. 

The  1980  amendments  also  added 
section  3001(b)(2)(B),  which  requires  the 
Administrator  to  make  a  "regulatory 
determination"  regarding  the  waste 
excluded  from  RCRA  Subtitle  C 
regulation.  Specifically,  within  6  months 
after  submitting  the  Report  to  Congress, 
and  after  the  opportunity  for  public 
hearings  and  public  comment  on  the 
report,  the  Administrator  must 
"determine  to  promulgate  regulations" 
under  RCRA  Subtitle  C  for  oil,  gas.  and 
geothermal  energy  waste,  "or  that  such 
regulations  are  unwarranted."  Section 
3001(b)(2)(C)  also  specifies  that  any  new 
regulations  under  RCRA  SubtiUe  C  for 
the  crude  oil,  natural  gas,  or  geothermal 
energy  industry  would  not  take  effect 
until  authorized  by  an  Act  of  Congress 

EPA  was  required  to  complete  the 
study  and  submit  it  to  Congress  by 
October  1982.  In  August  1985.  the 
Alaska  Center  for  the  Environment  sued 
the  Agency  for  its  failure  to  complete  the 
study  by  the  statutory  deadline.  EPA 
entered  into  a  consent  order  obligating  it 
to  submit  the  final  Report  to  Congress 
on  or  before  August  31, 1987,  and  to 
make  its  regulatory  determination  by 
February  29, 1988.  In  April  1987.  the 
court-ordered  schedule  was  modified, 
extending  the  deadline  or  submittal  of 
the  final  Report  to  Congress  to 
December  31, 1987,  and  requiring  the 
regulatory  determination  to  be  made  by 
June  30, 1988.  In  accordance  with  this 
schedule,  EPA  completed  the  technical 
report  on  methodology  in  October  1986. 
the  technical  report  on  the  waste 
sampling  and  analysis  in  January  1987, 
the  interim  report  in  April  1987,  the  draft 
report  in  August  1987,  and  the  final 
report  in  December  1987. 

EPA's  Report  to  Congress, 
"Management  of  Wastes  from  the 
Exploration,  Development  and 
Production  of  Crude  Oil.  Natural  Ga.s, 
and  Geothermal  Energy,"  was 
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transmitted  to  Congress  on  December 
28. 1987.  A  notice  announcing  the 
availability  of  the  report,  as  well  as  the 
dates  and  locations  of  public  hearings, 
was  published  on  January  4, 1988  (53  FR 
82).  EPA  held  public  hearings  on  the 
report  in  Washington.  DC  on  February 
23, 1988:  Denver,  Colorado,  on  February 
25, 1988;  San  Francisco.  California,  on 
March  1, 1988;  Anchorage.  Alaska,  on 
March  3. 1988;  and  Dallas.  Texas,  on 
March  8, 1988.  The  comment  peciod  on 
the  report  closed  on  March  15. 1988. 

EPA's  Report  to  Congress  provides 
information  on  all  of  the  study  areas 
mandated  by  RCRA  section  8002(ni). 
The  Agency  received  approximately  150 
written  comments  on  the  report  and 
heard  testimony  at  the  hearings  from  105 
individuals.  All  individual  comments 
and  transcripts  from  the  public  hearings 
are  available  for  public  inspection  in  the 
docket.  The  docket  also  contains  a 
summary  of  all  the  comments  presented 
at  the  hearings  or  submitted  in  writing. 
along  with  EPA's  response  to  these 
comments. 

A.  Technical  Summary  of  Report  to 
Congress 

1.  Definition  of  Exempt  Wastes 

Section  3001(b)(2)(A)  exempts 
produced  water,  drilling  fluids,  and 
"other  wastes  associated"  with  the 
exploration,  development,  and 
production  activities.  These  are  general 
terms  that  do  not  identify  all  of  the 
specific  waste  streams  to  be  exempted 
and  studied.  For  study  purposes.  EPA 
broadly  defined  the  scope  of  the 
exemption  for  oil,  gas.  and  gcothermal 
energy  wastes  to  include  not  only 
produced  waters  and  drilling  fluids,  but 
also  related  wastes  (referred  to  herein 
as  "associated  wastes"),  generated 
during  the  exploration,  development, 
and  production  of  crude  oil.  natural  gas. 
and  geothermal  energy  resources.  The 
Agency  excluded  from  its  study  those 
wastes  not  uniquely  associated  with 
exploration,  development,  and 
production  of  crude  oil  and  natural  gas 
which  are  not  exempt  from  Subtitle  C 
regulation  (e.g.,  used  batteries  and 
waste  solvents). 

For  geothermal  energy,  the  definition 
of  drilling-related  wastes  was  identical 
to  that  of  crude  oil  and  natural  gas 
wastes.  Exempt  wastes  unique  to 
geothermal  energy  production 
operations  included:  Waste  streams 
produced  from  materials  passing 
through  the  turbine  in  dry-steam  power 
generation;  waste  streams  resulting  from 
a  geothermal  energy  fluid  or  gas  that 
passed  through  the  turbine  in  flashcd- 
stream  and  binary  power  plants;  waste 
streams  resulting  from  the  geothermal 


energy  products  passing  through  only 
the  heat  exchanger  in  binary  operations 
or  through  the  flash  separator  in  the 
flash  process;  and  most  direct  use  waste 
streams.  A  more  detailed  description  of 
the  scope  of  the  exemption  and  study 
appears  in  section  IV.D.  below. 

2.  Waste  Quantities  and 
Characterization 

In  the  Report  to  Congress,  EPA 
estimated  that  361  million  barrels  of 
drilling  waste  were  generated  in  1985 
from  about  70.000  crude  oil  and  natural 
^us  wells,  and  that  over  800,000  active 
production  sites  generated  20.9  billion 
barrels  (including  produced  water 
injected  for  enhanced  oil  recovery 
(EOR))  of  produced  water  during  that 
year.  Associated  waste,  such  as 
workover  fluids  and  tank  bottoms,  are 
produced  at  the  rate  of  11  million  barrels 
per  year.  For  geothermal  energy  wastes. 
EPA  estimated  that  approximately 
111.000  barrels  of  geothermal  energy- 
related  drilling  wastes  were  generated 
in  1985.  along  with  56  billion  gallons  of 
liquid  wastes  (geothermal  fluid  and 
condensed  steam)  from  both  binary  and 
flash  process  plants,  and  8  billion 
gallons  of  liquid  waste  from  direct  use  of 
geothermal  energy. 

For  crude  oil  and  nafurfjl  gas  wastes, 
EPA  sampled  liquids  and  sludges  from 
several  locations.  Drilling  fluids  were 
sampled  at  drilling  operations  while 
produced  water  and  tank  bottoms  were 
sampled  at  production  operations. 
Samples  from  central  treatment  and 
disposal  facilities  and  central  pits 
contained  mixtures  of  all  wastes 
including  associated  wastes.  The 
Agency  found  that  organic  pollutants  at 
levels  of  potential  concern  (levels  that 
exceed  100  times  EPA's  health-based 
standards)  included  the  hydrocarbons 
benzene  and  phenanthrcne.  Inorganic 
constituents  at  levels  of  potential 
concern  included  lead,  arsenic,  barium, 
antimony,  fluoride,  and  uranium. 

Tank  bottoms,  an  associated  waste 
sampled  and  analyzed  by  the  Agency, 
contained  signiflcant  levels  of 
contaminants  of  concern,  with  some 
levels  exceeding  the  reference  doses 
(RfDs)  for  noncarcinogens  or  the  risk- 
specific  doses  (RSDs)  for  carcinogens 
(health-based  standards)  for  these 
contaminants.' 


Analysis  of  the  constituents  of  several 
geothermal  energy  waste  streams 
indicated  that  some  of  the  production 
wastes  exhibited  the  corrosivity 
characteristic  and  extraction  procedure 
(EP)  toxicity  for  certain  metals.  Factors 
such  as  management  practices,  dilution 
and  attenuation  of  the  contaminant,  and 
hydrogeological  characteristics,  affect 
the  risk  to  human  health  and  the 
environment  presented  by  these 
chemicals. 

3.  Current  and  Alternative  Management 
Practices 

A  wide  range  of  management 
practices  are  employed  for  crude  oil  and 
natural  gas  wastes.  The  technological 
diversity  is  the  result  of  widely  varying 
geological,  climatological,  ecological, 
topographic,  economic,  geographic,  and 
age  differences  among  drilling  and 
production  sites  across  the  country  and 
partially  account  for  varying  State 
regulatory  requirements.  There  are, 
however,  variations  from  State  to  State 
in  the  stringency  of  management 
practices  which  are  not  wholly 
attributable  to  the  varying  physical 
settings  of  the  operations. 

Current  practices  include  the  use  of 
reserve  pits  for  drilling  wastes; 
landsprcading  of  reserve  pit  contents: 
disposal  of  produced  waters  through 
Class  II  underground  injection  wells; 
disposal  of  produced  water  in  unlincd 
pits:  discharge  of  produced  water  to 
surface  waters;  roadspreading;  use  of 
commercial  facilities  for  treatment  and 
disposal  of  drilling  wastes  and  produced 
water  and  some  practices  unique  to  the 
Alaska  North  Slope,  such  as  the  use  of 
semipermanent  production-related 
reserve  pits,  and  discharges  to  the 
tundra.  Less  frequently  used  current 


*  II  U  the  Agency's  policy  to  consider  Maximum 
Contaminant  levels  IMCLs)  (established  by  the 
Office  of  Drinking  Water)  when  available.  Wh>^re 
an  MCL  has  not  been  developed.  RfDs  for 
noncarcinogens  and  RSDs  for  carcinogens  will  he 
used  to  set  health-based  limits.  These  terms  are 
defined  as  follows: 

•  Maximum  Contaminant  l.evel  jMCL)  is  the 
enforceable  drinking  water  sL-indard.  based  on 
heull.h  and  technical  feasibility,  attained  at  the  t.ip. 


This  nieaiure  is  used  when  ground  water  is  ihc 
main  RKposure  puthvvay. 

•  Reference  Dose  IRfO)  is  an  estimate  (with 
un>  ertdinly  spanning  perhaps  an  order  of 
magnitude)  of  a  daily  exposure  to  the  hum.in 
pop'ilation  (including  sensitive  subgroups)  that  is 
likely  tu  be  without  an  appreciable  risk  .if 
d«leti!riuu8  effects  during  a  lifetime."  jlnlegrHted 
Risk  Information  System  (IRIS)  Vol.  1. 
Supplementary  Documentation  Appendix  A.  EPA/ 
t)i10/S-a(i/032A.| 

•  Risk-Specific  Dose  (RSD)  is  the  daily  dose  of  a 
carcinogen  received  over  a  lifetime  that  will  result 
In  an  incidence  of  cancer  equal  to  the  spei.iPic  risk 
level.  The  risk  level  of  A  and  B  carcinogens  is  lOE' 
(1  in  1  million)  and  for  C  carcinogens  It  is  lOR  '(1  in 
IIXXOOI))  |51  KR  21667.  June  13. 198e.|  The  cUsses  of 
caninogcns  are:  Class  A  =  human  carcinogen. 
Class  B  =  probable  human  carcinogen.  Class  C  = 
possible  human  carcinogen.  (Both  RfDs  and  RSUs 
are  converted  into  medium  specific  concentrations 
using  intake  assumplloni  for  selected  routes  of 
exposure.  They  ore  expressed  in  mg/kg/day. 
Surface  and  ground  water  (ingestion):  2  lit'>r?/duv 
for  a  70-kg  adult  for  a  70-year  exposure.  Air 
(inhaliition):  20  cubic  meters  air/day  for  a  70-l>g 
a<hilt  for  H  "0-yoar  exposure.! 
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practices  discussed  in  the  report  arc 
closed-cycle  drilling  mud  systems, 
annular  disposal  of  produced  water  and 
drilling  fluid,  and  trenching  of  reserve 
pits  to  dispose  of  reserve  pit  fluids. 

These  practices  vary  sub:>tantially  in 
the  protection  they  provide  to  the 
environment.  While  changes  in  State 
regulatorj'  requirements  over  the  years 
have  led  generally  to  the  use  of  more 
environmentally  protective  technologies 
and  management  practices,  there  is  a 
need  for  increased  movement  to  more 
protective  approaches  for  discharge  to 
ephemeral  streams,  surface  water 
discharges  in  estuaries  in  the  Gulf  Coast 
region,  road  applications  of  reserve  pit 
contents  and  discharge  to  tundra  in  the 
Arctic,  and  annular  disposal  of 
produced  waters. 

For  the  major  waste  streams,  EPA 
was  unable  to  identify  any  new 
technologies  in  the  research  and 
development  stage  that  offer  promise  for 
wide  application  in  the  near  term.  More 
widrsprcad  use  of  the  best  existing 
technologies,  however,  would  provide 
substantial  additional  protection  for  the 
environment  in  many  areas. 

Waste  management  practic:,>8  unique 
to  geothermal  power  generation  wastes 
include  closed-cycle  ponding,  reinjection 
into  the  producing  zone  or  a 
nonproducing  zone,  and  consumptive 
secondary  use.  In  California,  production 
wastes  are  tested  for  hazardousness. 
using  the  California  tests  for 
hazardousness,  before  disposal  to 
determine  the  appropriate  disposal 
method.  After  direct  use  of  geothermal 
energy  fluid  for  heating  purposes,  these 
fluids  can  be  discharged  to  surface 
waters,  injected  into  the  producing  zone 
or  a  nonproducing  zcne,  ard  consumed 
by  secondary  uses. 

4.  Evidence  of  Damages 

To  determine  the  types  and  severity  of 
damages  caused  by  crude  oil  and 
natural  gas  wastes.  EPA  assembled 
information  on  a  substantial  number  of 
damage  cases.  62  of  which  were  fully 
documented  and  passed  EPA's  "tests  of 
proof."  These  cases  were  based  on 
recent  information  gathered  from  the 
States  of  Alaska.  Arkahs>':s.  California. 
Kansas.  Kentucky.  Louisiana.  Michigan. 
New  Mexico,  Ohio.  Oklehoma. 
Pennsylvania,  Texas.  West  Virginia,  and 
Wyoming.  These  damage  cases  were 
extensively  reviewed  by  the  States, 
industryv  and  third  parties.  On  the  basis 
of  all  available  information,  the  study 
found  that  wastes  from  crude  oil  and 
natural  gas  operations  have  endangered 
human  health  and  caused  environmental 
damage  when  managed  in  violation  of 
State  and  Federal  requi:ements.  In  some 
instances  damage  occurred  where 


wastes  arc  managed  in  accordance  with 
currently  ap|$licable  State  and  Federal 
requirements. 

The  major  categories  of  wastes 
responsible  for  damages  include  reserve 
pit  wastes,  fracturing  and  acidizing 
fluids,  stimulation  chemicals,  waste 
crude  oil,  produced  water,  and  other 
miscellaneous  wastes  generated  by  the 
exploration,  development,  and 
production  of  crude  oil  and  natural  gas. 
The  various  categories  of  damages  to,  or 
endangerment  of,  human  health  end  the 
environment  contained  in  the  Report  to 
Congress  include: 

•  Damape  to  agricultural  land,  crops, 
ephemeral  streams,  livestock,  and 
threats  to  endangered  species,  fish,  and 
other  aquatic  life  in  estuaries  and  bays 
from  produced  water  and  drilling  fluids; 

•  Degrcdation  of  soil  and  ground 
water  from  runoff  and  leachate  from 
central  treatment  and  disposal  facilities, 
reserve  pits,  and  unlined  disposal  pits; 

•  Potential  contamination  of  aquatic 
and  bird  life  in  estuaries  and  bays  by 
metals  and  polycyclic  aromatic 
hydrocarbons  resulting  from  the 
discharge  of  drilling  fluids  and  produced 
waters; 

•  Potential  for  endangerment  of 
human  health  from  conaumption  of 
contaminated  fish  and  shellfish  and 
from  ground  water  contaminated  by 
seepage  from  storage  and  disposal  pits; 

•  Potential  damage  to  tundra  on  the 
Alaska  North  Slope  from  roadspreading 
and  seepage  and  discharges  from 

resc  rve  pits; 

•  Damage  to  ground  water, 
agricultural  land,  and  domestic  and 
irrigation  water  caused  by  seepage  of 
native  brines  from  improperly  plugged 
and  unp'ugged  abandoned  wells:  and 

•  Ground-water  degradation  from 
improper  functioning  of  injection  wells. 

5.  Risk  Modeling 

EPA  used  quantitative  modeling  and  a 
review  of  the  scientific  literature  to 
evaluate  the  health  and  environmental 
risks  associated  with  management  of  oil, 
gas,  and  geothermal  energy  wastes  in 
order  to  evaluate  risks  to  human  health 
and  the  environment  under  a  variety  of 
conditions.  The  Agency  characterized 
selected  major  risk-influencing  factors 
associated  with  current  operations: 
Estimated  the  management  of  drilling 
waste  in  reserve  pits,  the  underground 
injection  of  produced  water,  and  the 
surface  water  discharge  cf  produced 
water  from  stripper  wells.  "The  risk 
analysis  did  not  consider  annular 
disposal,  storage  of  produced  water  in 
surface  impoundments,  migration  of 
produced  water  contaminants  through 
fractures,  unplugged  or  improperly 
plugged  and  abandoned  wells. 


landsprcadl.Tg,  roadspreading.  or 
disposal  of  associated  wastes. 

For  the  selected  practices,  EPA  ' 

estimated  distributions  of  these  risk- 
influencing  factors  across  the  population 
of  crude  oil  and  natural  gas  facilities; 
evaluated  these  factors  in  terms  of  their 
relative  effect  on  risks;  and  developed 
initial  quantitative  estimates  of  the 
possible  range  of  baseline  health  and 
environmental  risks  for  the  variety  of 
conditions  found.  Risks  were  analyzed 
under  assumptions  that  were  broadly 
consistent  with  baseline  requirements  of 
existing  Federal  and  State  programs. 

F'or  the  specific  subset  of  current 
practices.  EPA  modeled  the  potential 
effects  of  arsenic,  benzene,  boron, 
sodium,  chloride,  cadmium,  chromium, 
and  total  mobile  ions  at  concentrations 
observed  in  sampled  produced  water 
and  drilling  waste.  The  study  focused 
heavily  on  ground  water  and  indicated 
that,  for  the  vast  majority  of  the 
scenarios  modeled,  risks  from  the 
disposal  of  drilling  waste  in  onsite 
reserve  pits  and  the  .disposal  cf 
produced  water  by  tinderground 
injection  were  small.  Only  a  few 
chemicals  from  either  source  appear  to 
be  of  major  concern  relative  to  health  or 
environmental  risk.  The  actual  human 
health  and  environmental  threats  posed 
by  any  of  these  releases  is  largely 
dependent  upon  site-specific  factors, 
including  geophysical  conditions  and  a 
site's  proximity  to  human  populations  or 
sensitive  ecosystems.  Estimated  impacts 
on  human  health  varied  widely,  and 
there  were  typically  *  few  combinations 
of  environmental  settings  and  high 
sample  toxic  constituent  concentrations 
where  moderate  risks  were  projected. 
Quantitative  risk  modeling  indicates  the 
potential  in  some  situations  for 
carcinogenic  risks  in  excess  of  1  in 
10.000  and  sodium  levels  in  drinking 
water  in  excess  of  recommended  levels 
for  public  drinking  water  supplies. 
Modeling  of  resource  damages  to  ground 
and  surface  water  generally  did  not 
show  significant  risks  at  low  release 
rates  typical  of  individual  stripper  wells 
although  mul;iple  strippers  discharging 
into  common  water  courses  were  not 
modeled. 

6.  Costs  and  Economic  Impacts 

EPA  developed  three  estimates  of  the 
compliance  costs  and  economic  impacts 
of  implementing  alternative  waste 
management  practices  for  the  large- 
volume  drillirig  wastes  and  produced 
waters  in  the  crude  oil  and  natural  gas 
industries:  (1)  a  "baseline"  scenario 
reflecting  current  waste  management 
practices;  (2)  an  "intermediate" 
scenario,  in  which  somewhat  stricter 
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controls  on  waste  disposal  practices  are 
assumed;  and  (3)  a  "Subtitle  C* 
scenario,  in  which  virtually  full  RCRA 
hazardous  waste  requirements  would  be 
met.  EPA  estimated  total  annual  costs 
for  each  scenario  and  then  evaluated  the 
protected  economic  impacts  of  these 
.  costs  on  the  oil  industry  as  a  whole. 

Assuming  produced  waters  reinjected 
for  enhanced  production  would  not  be 
regulated,  total  annual  costs  for 
additional  mahagement  requirements 
ranged  from  approximately  $50  million 
to  over  $6.7  billion,  depending  on  the 
scenario  and  on  assumptions  regarding 
the  fraction  of  wastes  (10  to  70  percent) 
that  would  be  handled  as  RCRA- 
hazardous  under  each  scenario. 
Estimated  costs  for  the  Subtitle  C 
scenario  ranged  between  $1  billion  and 
$6.5  billion  without  including  land-ban 
and  corrective  action  costs. 

Production  declines  related  to  these 
increased  waste  management  costs 
could  range  up  (o  12  percent  in  the  year 
2000.  Other  impacts  also  varied  greatly 
under  different  scenario  assumptions. 
Net  impacts  on  oil  prices  per  barrel 
could  range  up  to  ^.76  per  barrel,  with 
projected  maximum  costs  to  consumers 
of  $4.5  billion  per  year,  and  increases  in 
the  U.S.  balance  of  payments  deficit  of 
up  to  $11  billion. 

A  signiflcant  part  of  any  overall 
economic  impact  of  new  requirements 
would  be  their  effects  on  stripper  wells. 
Stripper  operations  (generally,  wells 
producing  10  or  fewer  barrels  of  oil  per 
day  during  the  declining  phase  of  their 
production  cycle)  cumulatively 
contribute  about  14  percent  of  total 
domestic  oil  production.  Generation  of 
production  wastes  by  strippers  is  more 
significant  than  would  be  expected, 
however,  because  many  strippers 
produce  very  high  ratios  of  water  to  oil. 
Many  stripper  operations  are 
economically  marginal  and  are  thus 
highly  sensitive  to  small  fluctuations  in 
market  prices  and  cannot  easily  absorb 
additional  costs  for  waste  management. 
Stripper  operations,  therefore,  constitute 
a  special  subcategory  of  the  crude  oil 
and  n<iturai  gas  industry  and  should  be 
given  special  consideration  when 
developing  recommendations  for 
improvements  in  the  management  of 
crude  oil  and  natural  gas  wastes.  At  the 
same  time,  any  additional  regulations 
must  recognize  the  great  diversity  that 
exists  within  the  stripper  industry.  The 
nature  of  stripper  operations  is .. 
dependent  on  the  volume  of  crude  oil. 
natural  gas  and  wastes  generated,  the 
age  of  the  well,  the  technology  in  use, 
geological,  environmental,  and  economic 
considerations,  and  types  of  ownership. 
For  example,  a  family-owned  stripper 


well  in  a  century-old  Held  in  Appalachia 
bears  little  resemblance  to  a  field  of 
stripper  wells  owned  by  a  single  large 
petrochemical  company  in  California. 
Regulations  governing  wastes  generated 
by  stripper  wells  must  be  tailored  to 
meet  this  great  diversity. 

B.  Legal  Authority 

Section  3001(b)(2)(B)  of  RCRA 
requires  EPA  to  determine  either  to 
promulgate  regulations  under  Subtitle  C 
for  oil,  gas.  and  geothermal  energy 
wastes,  or  that  such  regulations  are 
"unwarranted."  This  section  thus  gives 
EPA  broad  discretion  both  to  identify 
what  factors  to  consider  and  to 
determine  what  balance  of  factors 
permit  the  conclusion  that  Subtitle  C 
regulations  are  unwarranted. 

EPA  has  concluded  that  its  decision 
whether  to  regulate  oil.  gas  and 
geothermal  energy  waste  under  Subtitle 
C  should  be  based  not  just  on  whether 
that  waste  is  hazardous  (as  currently 
defined  by  EPA  regulations]  but  also  on 
a  consideration  of  the  other  factors 
section  8002(m)  required  EPA  to  study. 
The  basis  of.  this  conclusion  is  the 
language  of  section  3001(b)(2)(B),  which 
states  that  in  making  the  regulatory 
determination  "the  Administrator  shall 
utilize  the  information  developed  or 
accumulated  pursuant  to  the  study 
required  under  section  8002(m)." 
Clearly.  Congress  envisioned  liiat  the 
determination  would  be  based  on  all  the 
considerations  stated  in  section  6002(m). 

In  reviewing  sections  3001(b)  and 
8002(m),  together  with  the  legislative 
history  of  these  provisions,  EPA  has 
concluded  that  Congress  boUeved 
certain  considerations  to  be  particularly 
important  to  the  regulatory 
determination.  First,  Congress  instructed 
EPA  to  study  the  potential  dangers  to 
human  health  and  the  environment  from 
oil,  gas  and  geothermal  energy  waste, 
indicating  that  any  decision  to  regulate 
under  Subtitle  C  must  be  based  on  a 
-  finding  of  «uch  danger.  Second,  section    - 
8002(m)  required  EPA  to  study  "the 
adequacy  of  means  and  measures 
currently  employed  by  *  *  * 
Government  agencies  *  *  *  to  dispose 
of  and  utilize  such  wastes  and  to 
prevent  or  substantially  mitigate  such 
adverse  effects."  The  section  also 
permits  EPA  to  review  the  actions  of 
other  Federal  agencies,  "with  a  view 
toward  avoiding  duplication  of  effort." 
and  requires  the  Agency  to  include  in  its 
report  of  the  study  "cecommendations 
for  Federal  and  non-Federal  actions 
concerning"  the  effects  of  oil.  gas  and 
geothermal  enei:gy  wastes  on  health  and 
environment  Thus,  Congress  was 
concerned  that  regulations  under 
Subtitle  C  should  not  be  promulgated 


"until  further  information  is  developed 
to  determine  whelher  a  sufficient  degree 
of  hazard  exists  to  warrant  additional" 
regulations  and  whether  existing  State 
or  Federal  programs  adequately  control 
such  hazards."  S.  Rep.  No.  172. 96th 
Cong.,  Ist  Sess.  (1979),  at  0.  Congress 
apparently  believed  that  EPA  should  not 
impose  Subtitle  C  regulation  unless 
other  programs  could  not  adequately 
control  any  hazards  identified. 

In  addition.  Congress  instructed  EPA 
to  analyze  fully  the  disposal  practices  of 
the  industry,  including  present  practices, 
alternatives,  the  cost  of  alternatives, 
and  the  impact  of  alternatives  on  the 
exploration  for,  and  development  and 
production  of.  crude  oil  and  natural  gas 
and  geothermal  energy.  Thus,  EPA  was 
required  to  consider  the  impact  of 
Subtitle  C  regulations  on  existing 
hazardous  waste  facilities,  and  both  the 
cost  and  impact  of  such  regulations  on 
the  oil,  gas  and  geothermal  industries. 
Clearly.  Congress  believed  that  Subtitle 
C  regulation  would  be  unwarranted  if  it 
had  severe  impacts  on  the  nation's 
future  energy  production  capabilities. 

C.  Conclusions  of  the  Report  to 
Congress  and  Response  to  Comments 

Based  on  the  study  done  by  EPA.  the 
Report  to  Congress  developed  a  number 
of  initial  general  conclusions.  Extensive 
comments  were  received  on  these 
conclusions.  A  summary  of  the 
comments  and  EPA's  response  follows 
each  conclusion  (underlined  statements) 
below. 

1.  Available  waste  management 
practices  vary  in  their  environmental 
performance.  Some  individuals  argued 
that  since  crude  oil  and  natural  gas 
operations  very  significantly  across  the 
country.  Federal  regulations  could  not 
be  effectively  enforced  or  applied,  and 
would  therefore  not  be  bcneficiaL  Other 
commenters  focused  on  local  issues  and 
regional  environmental  problems, 
calling  for  increased  Federal  regulations 
to  solve  them.  Still  others  observed  that 
the  crude  oil  and  natural  gas  industry 
does  not  manage  its  "hazardous"  wastes 
in  the  same  manner  as  other  industries 
manage  similar  hazardous  wastes. 

The  Agency  acknowledges  that  there 
are  valid  reasons  for  differences  in 
practices  among  areas.  This  points  to  a 
need  for  individual,  tailored  regulations 
at  the  State  and  local  level  for  the 
management  of  these  wastes,  rather 
than  a  RCRA  Subtitle  C  program.  The 
Agency  also  agrees,  however,  that  there 
may  be  a  need  for  minimum  Federal 
standards  covering  basic  waste 
management  practices.  The  Agency 
agrees  that  because  of  the  large  volumes 
of  these  wastes,  along  with  the  other 
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factors  discussed  in  the  report,  some 
crude  oil  and  natural  gas  wastes  require 
different  disposal  methods  than  may  be 
used  for  management  of  wastes 
generated  by  other  industries. 

2.  Any  program  to  improve 
management  of  oil  and  gas  wastes  in  the 
near  term  will  be  based  largely  on 
technologies  and  practices  in  current 
use.  Commenters  agreemg  with  this 
conclusion  asserted  that  existing 
technologies  are  adequate  and  that  new 
technologies  would  be  economically 
in£casiblc  and  would  serve  no  valid 
pm-pose.  Others,  especially  those 
concerned  with  issues  in  Alaska,  believe 
that  many  new  technologies  are 
available  but  sddom  used  and  called  for 
their  increased  use.  A  few  State 
regulatory  agencies  called  for  increased 
technical  assistance  and  guidance  from 
EPA. 

The  Agency  continues  to  believe  that 
theje  are  very  few  techniques  that  are 
not  in  use  under  some  conditions.  There 
is,  hoxvevcr,  a  need  to  disseminate 
knowledge  and  encourage  or  perhaps 
require  adoption  of  improved  methods 
nationwide.  States  and  the  industry 
should  continue  to  develop,  refine,  and 
encourage  the  implementation  of  new 
and  improved  waste  management 
techniques. 

3.  Increased  segregation  of  waste  may 
help  improve  management  of  oil  and  gas 
wastes.  Many  commenters  strongly 
opposed  the  proposal  for  segregation  of 
wastes  and  believed  that  the  scope  of 
the  exemption  in  RCRA  section  3001 
should  be  construed  to  include,  and 
should  be  maintained  for,  all  associated 
wastes  in  addition  to  the  currently 
exempt  large-volume  wastes.  Many 
commenters  asserted  that  mixing 
various  wastes  with  produced  water 
prior  to  injection  is  environmentally  safe 
and  economically  beneficial.  Other 
commenters  argued  that  each  waste 
stream  generated  by  the  crude  oil  and 
natural  gas  industry'  should  be  tested 
separately  to  determine  its  RCRA 
characteristics  and  that  wastes 
determined  to  be  hazardous  according 
to  RCRA  definitions  should  remain 
segregated  and  be  disposed  of  according 
to  RCRA  regulations.  Some  individuals 
claimed  that  many  hazardous  wastes 
generated  by  the  crude  oil  and  natural 
gas  industry  are  commingled  with 
nonhazardous  wastes  prior  to 
landspreading  or  injection,  causing 
significant  environmental  damage. 

The  Agency  believes  that  under 
certain  circumstances  waste  segregation 
is  technically  and  economically  feasible 
and  environmentally  desirable. 

4.  Stripper  operations  constitute  a 
special  subcategory  of  the  oil  and  gas 
industry.  Many  commenters  strongly 


agreed  with  this  conclusion,  stating  that 
new  or  additional  Federal  regulations 
would  be  financially  harmful  to  already 
economically  ailing  stripper  well 
operators.  Other  commenters  were  of 
the  opinion  that  some  stripper  wells  can 
cause  significant  environmental  damage, 
which  must  ultimately  be  paid  for 
through  general  taxes.  Some 
commenters  urged  that  stripper 
operations  should  be  treated  in  the  same 
manner  as  the  rest  of  the  crude  oil  and 
natural  gas  industry. 

As  previously  described,  the  agency 
recognizes  that  many,  though  not  all, 
stripper  operations  are  economically 
xnilnerable  to  any  new  regulatory 
burdens.  Stripper  wells  in  many  parts  of 
the  countrj'  are  also  associated  with 
smaller,  independent  oil  and  gas 
companies  that  do  not  have  flexibility  in 
pricing  and  may  suffer  disproportionate 
economic  impacts  h-om  any  additional 
regulation.  The  Agency  is  required 
under  the  Regulatory  Flexibility  Act  to 
evaluate  impacts  of  any  new  regulations 
on  small  business  enterprises. 

5.  Documented  damage  cases  and 
quantitative  modeling  results  indicate 
that,  when  managed  in  accordance  with 
State  and  Federal  requirements,  exempt 
oil  and  gas  wastes  rarely  pose 
significant  threats  to  human  health  and 
the  environment.  Opinion  on  this 
conclusion  was  sharply  divided.  Some 
commenters  strongly  agreed,  saying  that 
State  regulations  are  fully  adequate  to 
control  crude  oil  and  natural  gas 
operations  and  challenged  the  validity 
of  a  few  selected  damage  cases.  Others 
strongly  opposed  this  conclusion,  saying 
that  State  and  Federal  regulations  are 
inadequate  und  seldom  enforced.  A 
number  of  commenters  stated  that  many 
documented  damage  cases  were  omitted 
from  tlie  final  Report  to  Congress.  Some 
commenters  provided  studies  and 
analytical  data  alleging  environmental 
damage  from  crude  oil  and  natural  gas 
wastes;  others  claimed  that  the  risk 
modeling  conducted  for  the  Report 
underestimated  damage  to  the 
environment  and  did  not  adequately 
characterize  the  significance  of  human 
health  risks  from  crude  oil  and  natural 
gas  wastes. 

A  number  of  comments  were  received 
on  the  quantitative  risk  modeling  on 
which  this  conclusion  is  partly  based. 
Criticisms  included: 

•  The  quantitative  risk  modeling 
should  not  have  been  performed  at  all 
because  of  the  severe  lack  of  suitable 
data. 

•  The  risk  analysis  is  fatally  flawed 
because  it  used  nonconservative 
assumptions. 

•  Values  for  input  parameters  used  in 
the  liner  location  model  (LIAl)  have 


been  developed  on  the  basis  cf  limited 
data,  worst-case  assumptions,  or 
modeling  limitations. 

•  The  study  underestimates  toxicity 
because  too  much  of  the  sampling  was 
performed  on  diluted  and  weathered 
crude  oil  and  natural  gas  wastes. 

•  Very  few  of  the  contaminants  at  the 
waste  sites  were  analyzed. 

•  EPA  made  no  effort  to  correlate  its 
quantitative  risk  model  with  the  actual 
damage  cases. 

•  The  health-based  standards 
incorporated  in  the  model  are 
insufBcicntly  documented. 

•  TCLP  extractions  used  in  risk 
modeling  for  reserve  pits  misrepresent 
conditions  at  pits. 

•  Risk  is  overestimated  in  the  risk 
analysis. 

The  Agency  believes  the  damage 
cases  in  the  Report  to  Congress 
demonstrate  that  violations  of  existing 
State  and  Federal  requirements  lead  to 
most  observed  damages,  although  some 
damages  have  been  shown  to  result . 
from  practices  currently  allowable  in 
some  States.  The  risk  assessment  also 
showed  little  risk  at  most  locations  from 
the  management  practices  that  ivere 
analyzed.  The  Agency  believes  from  the 
available  evidence  that  State 
regulations  are  generally  but  not  entirely 
adequate  for  management  of  crude  oil 
and  natural  gas  wastes.  Additionally, 
enforcement  of  and  compliance  with 
State  regulations  vary  widely  from  Slate 
to  State. 

With  respect  to  the  specific  criticisms 
of  the  risk  modeling,  the  Agency 
disagrees  that  the  modeling  should  not 
have  been  performed  because  of  a 
severe  lack  of  suitable  data.  Extensive 
data  were  gathered  from  a  variety  of 
sources,  including  EPA  field 
investigation  and  waste  sampling  study, 
numerous  Federal  and  State  agencies, 
an  industry  survey  conducted  by  API, 
comments  submitted  on  interim  reports 
and  given  during  peer  review  meetings, 
over  300  topographic  maps,  automated 
data  bases,  and  a  general  literature 
review.  The  Agency  believes  these  data 
are  the  best  available  and  that  they 
adequately  support  a  risk  assessment 

As  with  any  detailed  modeling  study, 
a  number  of  assumptions  in  the  risk 
assessment  had  to  be  made,  sometimes 
with  respect  to  values  used  for  model 
inputs.  The  Agency  rejects  the  notion, 
however,  that  the  assumptions  made 
were  generally  worst-case,  significantly 
nonconser\'ative,  or  driven  only  by 
modeling  limitations.  For  most  variables, 
several  realistic  representative  values 
were  selected  to  evaluate  a  variety  of 
circumstances.  Whenever  assumptions 
were  made,  best  available  deta  and 
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professional  fudgment  were  used  and 
proposed  approaches  were  subfected  to 
peer  review,  and  often  outside  public 
review.  As  noted  in  the  above 
comments,  some  of  the  assumptions 
tended  to  result  in  either  overestimates 
or  underestimates  of  risk.  While  over- 
and  underestimates  are  inevitable  in 
any  predictive  modeling,  the  Agency 
believes  their  impacts  on  this  study 
have  been  minimized  by  (1)  analyzing 
risks  under  a  wide  range  of  conditions 
across  the  industry  as  a  whole,  in  an 
attempt  to  even  out  over-  and 
underestimates  of  risk  for  any  single 
scenario;  and  (2)  fully  documenting  each 
assumption  and  its  likely  effect  on  risk 
estimates. 

The  Agency  disagrees  that  the  waste 
characterization  used  in  the  risk 
assessment  was  inappropriate.  Many  of 
EPA's  samples  of  drilling  waste  were 
taken  from  open  reserve  pits  where  the 
waste  could  have  been  "weathered",  but 
these  samples  were  not  purposefully 
diluted  and  are  believed  to  be 
representative  of  drilling  waste  as  it 
exists  in  a  reserve  pit.  Contrary  to  the 
above  comment,  oil  of  the  contaminants 
detected  in  drilling  pit  waste  and 
produced  water  were  reviewed  and 
considered  as  candidates  for  the  risk 
assessment.  The  eight  constituents 
selected  for  quantitative  modeling  were 
the  constituents  iodged  most  like^  to 
contribute  most  significantly  to  risk  to 
health  or  the  environment  The  selection 
of  contaminants  for  quantitative 
modeling  was  based  on  their  frequency 
of  detection,  concentration,  inherent 
toxicity,  and  mobility  and  persistence  in 
the  enviroiunent.  PiiMlly.  the  Agency 
used  TCLF  extraction  results  only  to 
model  leachate  from  dosed  reserve  pits 
(not  from  operating  pits).  While 
uncertainties  concerning  the 
applicability  of  TCLP  tests  to 
leachability  of  reserve  pit  wastes  are 
acknowledged,  the  Agency  believes  the 
TCLP  results  were  the  best  data 
available  for  modeling  this  leadute. 

The  Agency  did  not  attempt  to 
correlate  the  risk  modeling  with  the 
damage  cases  because  the  risk 
assessment  was  intended  to 
complement  the  damage  cases  by 
focusing  on  different  issues.  Specifically, 
the  risk  assessment  analyzed  potential 
current  and  future  effects  assuming 
compliance  with  a  limited  subset  of 
typical  existing  regulations,  whereas  the 
damage  cases  covered  past  and  current 
effects,  many  of  which  wero  for 
incidents  involving  regulatory 
violations.  The  risk  assessment  also 
focused  on  more  subtle  or  very  long^ 
term  impacts,  some  of  which  possibly 
would  not  be  evidenced  in  the 


contemporary  damage  case  flie.  In 
addition,  several  of  n>e  damage  cases 
represented  situatkms  (e.g.,  releases 
through  abandoned  borebol^)  that 
could  not  be  modeled  adequately  given 
existing  data  and  modeling  techniques. 
Other  scenarios  not  modeled  include 
annular  deposits,  storage  of  produced 
water  in  surface  impoundments, 
migration  of  produced  water 
contaminants  throu^  fractures,  and 
landq>reeding.  (Use  of  impoundments 
for  produced  waters  and  landsfveading 
are  bottt  still  frequently  practiced.) 

The  Agency  believes  that  the  health- 
based  standards  incorporated  in  the  risk 
model  incorporated  the  best  available 
scientific  knowledge  at  the  time  of  the 
study.  These  standards  and  the  studies 
that  support  them  were  summarized 
only  briefly  in  the  Report  to  Congress; 
readers  are  referred  to  the  two-volume 
technical  background  report  on  risk 
assessment  for  more  detail.* 

6.  Damages  may  occur  in  some 
instances  even  where  wastes  ore 
managed  in  accordance  with  currently 
applicable  State  and  Federal 
requirements.  No  comments  specifically 
addressed  this  conclusion,  but 
OMnments  on  the  previous  conclusion 
relate  in  part  to  the  substance  of  this 
one. 

The  quantitative  risk  modeling 
showed  that  for  the  speci^c 
management  practices  and  scenarios 
modeled,  a  few  crude  oil  and  natural  gas 
sites  (less  than  Ave  percent)  could  pose 
significant  risks  even  if  drilling  waste 
and  produced  water  were  managed  in 
accordance  with  existing  regulations.  In 
addition,  the  damage  case  results 
indicate  that  some  waste  management 

Eractices  permitted  in  some  States  can 
ave  undesirable  environmental 
impacts.  These  practices  include 
landspreading  of  high  chloride  drilling 
mud,  annular  disposal  of  produced 
water,  discharge  of  produced  water  and 
drilling  fluids  to  tidally  affected 
wetlands,  discharge  of  produced  water 
to  live  streams,  and  discharge  of  reserve 
pit  contents  to  tundra. 

7.  Unplugged  and  improperly  plugged 
abandoned  wells  con  pose  significant 
environmental probJews.  Opinion  on 
this  conclusion  was  divided.  Many  of 
the  commenters  asserted  that  there  is  no 
evidence  to  support  this  conclusion,  and 
that  State  regulations  adequately 
address  the  potential  problems 
associated  with  unplugged  and 
improperly  plugged  and  abandoned 
wells.  Others  felt  that  it  is  economically 


*  U.S.  EPA.  December  1987.  OfTice  of  SoUd  WMt*. 
OiMhore  Oil  and  Cat  Exploration.  DevelofmenI  and 
Production:  Ituman  Heahh  and  Environntental  Risk 
Assesament. 


infeasible  to  plug  or  re-plug  abandoned 
wells  property.  Conversely.  comn>enters 
agreeing  with  this  conclusion  mentioned 
specific  instances  in  wbidi  unplugged 
wells  have  caused  significant 
contamination  of  ground-water  supplies. 
Some  State  regulatory  agencies 
commented  that  inadequate  funds  are 
available  to  properly  plug  all  abandoned 
wells. 

The  Agency  believes  there  is 
adequate  evidence  to  indicate  a 
potential  threat  to  ground  water  from 
unplugged  and  improperly  plugged      ^ 
abandoned  wells  based  on  the  large 
number  of  unplugged  or  improperly 
plugged  abandoned  wells,  the  difficulty 
in  observing  plugging  of  abandoned 
wells,  and  tfie  di^iculty  in  enforcing 
State  regulations  on  plugging  of 
abandoned  wells.  The  damage  cases 
collected  and  the  information  presented 
to  the  Agency  support  this  conclusion. 
The  Agency  recognizes  that  the  full 
extent  of  the  problem  is  not  well 
defined.  The  Agency  also  recognizes 
that  high  costs  could  be  incurred  if  all 
unplugged  or  improperly  plugged 
abandoned  wells  were  required  to  be 
plugged,  and  that  such  a  requirement 
may  not  be  necessary,  as  not  all 
unplugged  or  improperly  plugged 
abandoned  wells  pose  a  problem. 

8.  Discharges  of  drilling  muds  and 
produced  waters  to  surface  waters  hove 
caused  locally  significant 
environmental  domt^  where 
discharges  are  not  in  compliance  with 
State  and  Federal  statutes  and 
regulations  or  where  NPDES  permits 
have  not  been  issued.  Comments  were 
divided  on  this  issue  even  among  those 
who  were  critical  of  similar  conclusions; 
some  agreed,  while  others  stated  that 
there  is  no  evidence  that  drilling  muds 
or  produced  water  cause  environmental 
damage.  Some  stated  that  both  drilling 
muds  and  produced  water  are  relatively 
nonhasardous  and  nontoxic  Several 
comments  speciric  to  Alaska  stated  that 
the  Clean  Water  Act  adequately 
regulates  the  management  of  large- 
volume  wastes  in  Alaska. 

Those  agreeing  with  this  conclusion 
often  argued  that  current  State  and 
Federal  regulations  are  not  adequate  or 
are  not  enforced  properly.  They  also 
asserted  that  drilling  muds  and 
produced  waters  contain  RCRA 
hazardous  constituents  and  have  caused 
significant  environmental  damage. 

Documented  damage  cases  indicate 
that  disposal  of  drilling  muds  and 
produced  waters  in  violation  of  State 
regulations  and  where  NPDES  permits 
have  not  been  issued,  has  clearly  caused 
damages  to  the  environment  and 
endangered  human  health,  particularly 


Federal  Regbter  /  Vol.  53.  No.  129  /  Wednesday.  |uly  6.  1988  /  NoUces 


25453 


in  Alaska,  the  Gulf  Coast  and  the 
Appalachian  States.  Also,  discharges  of 
produced  water  from  stripper  well  to 
surface  waters  were  estimated  to  cause 
cancer  risks  greater  than  one  in  one 
hundred  thousand  in  rou^ly  17  percent 
of  the  conservative  cases  studied  in  the 
quantitative  risk  modeling  for  QOth 
percentile  produced  water  constituent 
concentrations. 

9.  For  the  nation  as  a  whole, 
regulation  of  all  oil  and  gas  field  wastes 
under  unmodified  Subtitle  C  of  RCRA 
would  have  a  substantial  impact  on  the 
U.S.  economy.  Those  agreeing  with  this 
conclusion  did  so  strongly,  stating  that 
RCRA  regulations  applied  to  the  crude 
oil  and  natural  gas  industry  would  cause 
the  lass  of  a  significant  number  of  jobs. 
Some  said  that  RCRA  regulation  would 
increase  oil  imports  and  pose  a  threat  to 
national  security.  Others  claimed  that 
the  potential  costs  to  industry  have  been 
underestimated. 

Those  in  favor  of  regulating  wastes 
determined  to  be  RCRA-hazardous 
generally  recognized  the  potential 
economic  impacts  of  regulation,  but 
nevertheless  believed  that  such  wastes 
should  be  disposed  of  consistent  with 
RCRA  Subtitle  C  requirements. 

In  specific  comments  on  the 
methodologies  used  to  analyze  these 
issues,  some  commenters  believed  that 
the  lower  48  State  model  masks  or 
understates  costs  and  impacts  in  some 
regions,  and  that  data  limitations  and 
exclusions  of  some  costs  lead  to 
understated  economic  impacts  in  all 
scenarios.  Some  commenters  stated  that 
the  number  of  economically  marginal 
wells  that  would  be  forced  to  shut  down 
if  RCRA  Subtitle  C  regulations  were 
imposed  has  been  underestimated,  and 
that  certain  assumptions  in  the  model 
are  unrealistic.  Some  commented  that 
the  analysis  ignores  impacts  on 
undiscovered  energy  reserves  and  gas 
production. 

Taking  the  opposite  point  of  view, 
other  commenters  argued  that  the  cost 
analysis  ignores  public  health  costs 
associated  with  continued  improper 
disposal  of  crude  oil  and  natural  gas 
wastes,  and  that  the  report  does  not 
take  into  account  the  financial 
consequences  of  contamination  of 
ground  water  and  other  natural 
resources.  Some  claimed  that  kmg-term 
financial  burdens  to  taxpayers  to 
mitigate  enviroiunental  damage,  to 
provide  health  care,  and  to  sustain 
financial  burden  &x>m  lost  productivity, 
will  be  9«ater  than  the  cost  to  the  crude 
oil  and  natural  gas  industry  to  prevent 
that  damage. 

The  Agency  believes  that  its  estimates 
of  impacts  to  the  industry  of  full 
regulation  under  RCRA  Subtitle  C  arc 


reasonable  and  that  such  impacts  would 
be  substantial.  The  Agency 
acknowledges  that  costs  related  to 
public  health  effects  and  contamination 
of  ground  water  and  other  natural 
resources  because  of  improper  disposal 
of  crude  oil  and  natural  gas  wastes  have 
not  been  determined. 

10.  Regulation  of  all  exempt  wastes 
under  full,  unmodified  RCRA  Subtitle  C 
appears  unnecessary  and  impractical  at 
this  time.  Opinion  was  divided  on  this 
conclusion.  Those  agreeing  did  so 
strongly,  while  those  opposed  generally 
stated  that  if  a  waste  is  RCRA 
hazardous,  it  should  be  treated  under 
RCRA  regulations  regardless  of  its 
origin.  Many  of  those  in  disagreement 
with  this  conclusion  argued  ^at  the 
crude  oil  and  natural  gas  industry  can 
afford  the  financial  burden  of  RQIA 
regulation. 

For  reasons  described  in  Section  IV  of 
this  regulatory  determination,  the 
Agency  continues  to  believe  that 
regulation  of  all  crude  oil  and  natural 
gas  wastes  under  RCRA  Subtitle  C  is 
unnecessary  and  impractical.  The 
Agency  believes  that  these  wastes  can 
be  managed  in  a  manner  so  as  to  protect 
human  health  and  the  environment 
without  regulating  them  under  RCRA 
Subtitle  C 

11.  States  have  adopted  variable 
approaches  to  waste  management  Most 
commenters  agreed  with  this  conclusion, 
but  there  was  considerable 
disagreement  over  whether  current  State 
regulations  are  adequately  designed  and 
enforced. 

Variable  approaches  to  waste 
management  are  partly  the  result  of 
varying  environmental  conditions, 
geology,  and  economics  among  the 
producing  States.  EPA  believes, 
however,  that  there  are  many  cases 
where  more  stringent  requirements  are 
both  feasible  and  desirable,  and  that 
many  States  have  recognized  this  in 
changes  made  to  their  regulations  in  the 
last  few  years.  Some  States  have  taken 
significant  leadership  roles  in  the 
development  of  more  environmentally 
protective  requirements. 

12.  Implementation  of  existing  State 
and  Federal  requirements  is  a  central 
issue  in  formuhting  recommendations 
in  response  to  section  8002(m).  Opinion 
was  divided  on  this  conclusion.  Some 
commenters  urged  that  existing  State 
and  Federal  regulations  are  adequate 
and  that  additional  State  or  Federal 
regulations  are  unnecessary  and 
impractical.  Others  argued  that  existing 
State  and  Federal  regulations  have  not 
been  adequately  enforced  and  that 
additional  Federal  regulations  are 
necessary. 


The  Agency  believes  that  the  design, 
enforcement,  and  implementation  of 
existing  State  and  Federal  regulations 
can  clearly  be  improved. 

Public  comments  on  the  Geothermal 
Energy  Portion  of  Report  to  Congress: 
Only  two  comments  specifically 
addressed  geothermal  enei^gy  wastes. 

One  commenter  presented  additional 
information  relating  to  damages 
resulting  from  the  offsite  disposal  of 
geothermal  energy  production  wastes 
(such  as  hydrogen  sulfide  abatement 
wastes  which  test  oonhazardous  by 
California  standards]  in  commercial 
facilities.  The  information  alleged 
potential  damages  and/or  risk  by 
contamination  of  surface  and  ground 
water  from  the  disposal  of  hydrogen 
sulfide  abatement  wastes  in  centralized 
or  commercial  disposal  facilities  in 
California.  These  facilities  are 
designated  strictly  for  the  disposal  of 
geothermal  eneigy  production  wastes 
determined  to  be  nonhazardous  by 
California  standards. 

The  other  commenter  specifically 
addressing  geothermal  eneigy,  fiilly 
supported  the  conclusions  of  the  report 
and  stated  that  the  California  statutes 
regarding  the  management  of 
geothermal  energy  wastes  are 
comprehensive  and  effective. 

The  Agency  continues  to  believe  that 
geothermal  energy  wastes  are  generally 
well  regulated  under  existing  State  and 
Federal  programs.  However,  the  Agency 
acknowledges  that  at  least  one 
significant  undesirable  disposal  practice 
is  occurring  and  has  taken  this  into 
consideration  in  making  this  final 
regulatory  determination. 

D.  Determination  of  the  Scope  of  the 
Temporary  RCRA  Exemption 

Based  on  the  language  of  RCRA 
section  3001(b)(2)(A)  of  the  1980 
amendments  to  RCRA,  review  of  the 
statute,  and  supporting  legislative 
history,  the  Agency  believes  that  the 
following  wastes  were  included  in  the 
temporary  exemption  set  for',^  in  the 
statute. 

•  Produced  water 

•  Drilling  fluids: 

•  Drill  cuttings; 

•  Rigwash; 

•  Drilling  fluids  and  cuttings  from 
offshore  operations  disposed  of  onshore; 

•  Geothermal  production  fluids;  and 

•  Hydrogen  sulfide  abatement  wastes 
from  geothermal  eneigy  production. 

•  Well  completion,  treatment,  and 
stimulation  fluids; 

•  Basic  sediment  and  water  and  other 
tank  bottoms  from  storage  facilities  that 
hold  product  and  exempt  waste; 
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•  Accumulated  materials  such  as 
hydrocarbons,  solids,  sand,  and 
emulsion  from  production  separators, 
nuid  treating  vessels,  and  production 
impoundments; 

•  Pit  sludges  and  contaminated 
bottoms  from  storage  or  disposal  of 
exempt  wastes; 

•  Workover  wastes; 

•  Gas  plant  dehydration  wastes, 
including  glycol-based  compounds, 
glycol  filters,  filter  media.  backwa.sh,  ^ 
and  molecular  sieves; 

•  Gas  plant  sweetening  wastes  for 
sulfur  removal,  including  amines,  amine 
filters,  amine  fdter  media,  backwash, 
precipitated  amme  sludge,  iron  sponge, 
and  hydrogen  sulfide  scrubber  liquid 
and  sludge; 

•  Cooling  tower  blowdown; 

•  Spent  niters,  filter  media,  and 
backwash  (assuming  the  filter  itself  is 
not  hazardous  and  the  residue  in  it  is 
from  an  exempt  waste  stream): 

•  Packing  fluids; 

•  Produced  sand: 

•  Pipe  scale,  hydrocarbon  solids, 
hydrates,  and  other  deposits  removed 
from  piping  and  equipment  prior  to 
transportation; 

•  Hydrocarbon-bearing  soil; 

•  Pigging  wastes  from  gathering  lines; 

•  Wastes  from  subsurface  gas  storage 
and  retrieval,  except  for  the  nonexempt 
wastes  listed  below; 

•  Constituents  removed  from 
produced  water  before  it  is  iniected  or 
otherwise  disposed  of; 

•  Liquid  hydrocarbons  removed  from 
the  production  stream  but  not  from  oil 
refining; 

•  Gases  from  the  production  stream, 
such  as  hydrogen  sulfide  and  carbon 
dioxide,  and  volatilized  hydrocarbons; 

•  Materials  ejected  from  a  producing 
well  during  the  process  known  as 
blowdown; 

•  Waste  crude  oil  from  primary  field 
operations  and  production;  and 

•  Light  organics  volatilized  from 
exempt  wastes  in  reserve  pits  or 
impoundments  or  production  equipment. 

The  Agency  believes  that  the 
following  wastes  were  not  included  in 
the  original  exemption: 

•  Unused  fracturing  fiuids  or  acids; 

•  Gas  plant  cooling  tower  cleaning 
wastes: 

•  Painting  wastes; 

•  Oil  and  gas  service  company 
wastes,  such  as  empty  drums,  drum 
rinsate,  vacuum  truck  rinsate,  sandblast 
media,  painting  wastes,  spent  solvents, 
spilled  chemicals,  and  waste  acids; 

•  Vacuum  truck  and  drum  rinsate 
from  trucks  and  drums  transporting  or 
containing  non-exempt  waste; 

•  Refinery  wastes: 


•  Liquid  and  solid  wastes  generated 
by  crude  oil  and  tank  bottom  reclaimers; 

•  Used  equipment  lubrication  oils; 

•  Waste  compressor  oil.  filters,  and 
blowdown: 

•  Used  hydraulic  fluids; 

•  Waste  solvents; 

•  Waste  in  transportation  pipeline- 
related  pits; 

•  Caustic  or  acid  cleaners: 

•  Boiler  cleaning  wastes: 
•.  Boiler  refractory  bricks: 

•  Boiler  scrubber  fluids,  sludges,  pnd 
ash; 

•  Incinerator  ash: 

•  Laboratory  wastes: 

•  Sanitary  wastes; 

•  Pesticide  wastes: 

•  Radioactive  tracer  wastes: 

•  Drums,  insulation,  and 
miscellaneous  solids. 

In  order  to  determine  the  scope  of  the 
exemption,  the  Agency  reviewed  the 
statute  and  legislative  history.  The 
Agency  interprets  the  term  "other 
wastes  associated"  to  include  rigwash. 
drill  cuttings,  and  wastes  created  by 
agents  used  in  facilitating  the  extraction, 
development  and  production  of  the 
resource,  and  wastes  produced  by 
removing  contaminants  prior  to  the 
transportation  or  refining  of  the 
resource.  Drill  cuttings  and  rigwash  are 
generally  co-mingled  with  drilling  muds, 
and  the  Agency  therefore  has  grouped 
them  with  large-volume  wastes  for 
purposes  of  discussion  in  this 
determination.  The  remaining  wastes  on 
the  above  list  of  exempt  wastes  are 
considered  "associated  wastes"  for 
purposes  of  this  determination. 

TTie  Agency  has  determined  that 
produced  water  injected  for  enhanced 
recovery  is  not  a  waste  for  purposes  of 
RCRA  regulation  and  therefore  is  not 
subject  to  control  under  RCRA  Subtitle 
C  or  RCRA  Subtitle  D.  Produced  water 
used  in  enhanced  recovery  is 
beneficially  recycled  and  is  an  integral 
part  of  some  crude  oil  and  natural  gas 
production  processes.  Produced  wr.ter 
injected  in  this  manner  is  already 
regulated  by  the  Underground  Injection 
Control  program  under  the  Safe  Drinking 
Water  Act.  The  Agency  notes,  however, 
that  if  the  produced  water  is  stored  in 
surface  impoundments  prior  to  injection, 
it  may  be  subject  to  RCRA  SubliUe  D 
regulations. 

lU.  Factors  Considered  In  Regulatory 
Detennination 

Section  3001{bK2)(B)  of  RCRA  states 
that  in  making  the  regulatory 
determination,  the  Agency  must  "utilize 
the  information  developed  or 
accumulated  pursuant  to  the  study 
required  under  section  8002(m)." 
Clearly.  Congress  envisioned  that  the 


determination  would  be  based  on  all 
factors  specifically  enumerated  in 
section  8002{m).  as  well  as  general 
issues  raised  by  the  text  of  section 
8002(m)  as  a  whole.  Therefore,  in 
making  today's  determination.  EPA 
considered  not  just  the  impact  of  these 
wastes  on  human  health  and  the 
environment,  but  also  the  other  factors 
that  RCRA  section  8002{m)  required 
EPA  to  study. 

Specifically.  EPA  considered  three 
major  factors  in  developing  this 
determination:  {!)  The  characteristics, 
management  practices,  and  impacts  of 
oil,  gas,  and  geothermal  wastes  on 
human  health  and  the  environment;  (2) 
the  adequacy  of  existing  State  and 
Federal  regulatory  programs  for 
controlling  these  wastes;  and  (3)  the 
economic  impacts  of  any  additional 
regulations  on  the  exploration  for.  and 
development  and  production  of.  crude 
oil.  natural  gas.  and  geothermal  energy. 
Section  8002(m)  required  EPA  to  study 
each  of  these  factors. 

IV.  Regulatory  Detennination  for  Crude 
Oil  and  Natural  Gas  Wastes 

The  following  discussion  summarizes 
information  on  the  three  major  factors 
(discussed  above)  used  in  making  this 
regulatory  determination  and  then 
presents  EPA's  conclusions  and 
rationale  for  the  regulatory 
determination  for  crude  oil  and  national , 
gas  wastes.  The  information 
summarized  here  incorporates 
information  received  during  the  public 
comment  period  and  additional 
refinement  of  the  data  presented  in 
EPA's  December  1987  Report  to 
Congress. 

A.  Hazard  Assessment 

For  the  Report  to  Congress.  EPA 
conducted  a  limited  analysis  which 
modeled  the  potential  effects  of  disposal 
of  drilling  waste  in  reserve  pits  and  the 
disposal  of  produced  water  by 
underground  injection  and  found  that 
the  potential  risks  to  human  health  and 
the  environment  were  smell.  Only  a  few 
constituents  appeared  to  be  of  major 
concern  when  these  wastes  are 
managed  in  accordance  with  existing 
State  and  Federal  regulations.  The 
actual  threats  posed  were  largely 
dependent  upon  site-specific  factors 
such  as  populations  or  sensitive 
ecosystems.  Other  management 
practices  such  as  storage  of  produced 
water  in  unlined  pits  were  not  modeled 
and  may  pose  higher  risks. 

Analysis  of  field  data  collected  by 
EPA  and  presented  in  the  January  1987 
technical  report  shows  that  a  portion  of 
oil  and  gas  wastes  contain  constituents 
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of  concern  above  EPA  health-  or 
envitonmentai-based  standards.  For 
example,  wastes  at  7  pefoent  of  the  sites 
generating  drilling  fluids  and  23  percent 
of  the  statistically  wrighted  sample  sites 
generating  produced  water  £0Btain  one 
or  more  of  tl»e  toxic  cpostituoits  of  - 
-concern  at  levels^greaterllian  100.  times 
the  health-based  stasdante.  The 
constituents  typically  exccMedi^g  the 
standards  in  driUing  fluids  are  fluoride, 
lead,  cadmium,  and  duomimn.  The 
constituents  exceeding  the  standards  In 
produced  water  are  bonzene.  arsenic, 
barium,  and  boron.  In  addition,  wastes 
at  78  percent  of  the  sample  sites 
generating  drilling  fluids,  and  75  percent 
of  the  sample  sites  generating  produced 
water,  contain  chlorides  at  levels 
greater  than  1.000  times  the  EPA 
secondary  maximum  contaminant  level 
for  chloride.  Like  large-volume  wastes, 
associated  wastes  contain  a  wide 
variety  of  hazardous  constituents.  Many 
associated  wastes  contain  constituents 
that  are  similar  in  chemical  composition 
and/or  toxicity  to  other  wastes  currently 
regulated  under  RCRA  Subtitle  C 

The  presence  of  constituents  In 
concentrations  exceeding  health-  or 
environmental-based  standards  does 
not  necessarily  mean  that  these  wastes 
pose  signiflcant  risks  to  human  health 
and  the  environment.  In  evaluating  the 
risks  to  human  health  and  the 
environment,  several  factors  beyond  the 
toxicity  of  the  waste  ^ould  be 
considered.  These  factors  include  the 
rate  of  release  of  contaminants  from 
different  management  practices,  the  fate 
and  transport  of  these  contaminants  in 
the  environment,  and  the  potential  for 
human  health  or  ecological  exposure  to 
the  contaminants. 

On  the  basis  of  available  data,  EPA 
can  only  rooghly  estimate  how  much 
currently  exempt  oil  and  gas  waste 
would  faiie  considered  hazardous  under 
current  or  proposed  RCRA  Subtitle  C 
standards.  It  is  dear  that  some  portions 
of  both  the  large-volume  and  assodated 
waste  would  have  to  be  treated  as 
hazardous  if  the  Subtitle  C  exemption 
were  lifted.  EPA  esthnates  that 
approximately  10  to  70  percent  of  large- 
volume  wastes  and  40  to  80  percent  ^ 
associated  wastes  could  potentially 
exhibit  RCRA  hazardous  waste 
characteristics  under  EPA's  regulatory 
tests. 

EPA  has  documented  62  damage  cases 
caused  by  crude  oil  and  natural  gas 
wastes.  Because  large-volume  wastes 
and  associated  wastes  are  often 
managed  and  disposed  of  together,  it  is 
often  difficult  to  isolate  the  spedfic 
waste  stoeam  that  contributed  greatest 
to  the  damage.  However,  available  data 
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does  not  indicate  that  significant 
damage  can  occur  from -mismanagement 
of  both  large-volume  wastes  and 
associated  wastes.  EPA  believes  that 
most  of  these  damages  could  have  been 
prevented  if  the  wastM  had  been 
•managed  in  accordance  with  existing 
-State  and  Federal  requirements. 
However,  because  of  certain  regulatory 
gaps,  damages  have  occurred  even 
where  wastes  are  managed  in 
compliance  with-existing  requirements. 

B.  Economic  Impact  Anofysis 

Application  of  RCRA  Subtitle  C  to 
exploration,  development,  and 
production  wastes  could  be  extremely 
costly  if  large  portions  of  these  wastes 
were  hazardous.  The  Agency  estimates 
that  implementation  of  RCRA  Subtitle  C 
on  10  to  70  percent  of  the  laxge-volume 
drilling  waste  and  non-EOR  produced 
water  would  cost  the  industry  and 
consumers  $1  billion  to  $6.7  billion  per 
year  in  compliance  costs  (not  induding 
costs  for  land  ban  or  corrective  action 
regulations  mandated  by  Congress). 
This  would  reduce  domestic  production 
by  as  much  as  12  percent 

In  response  to  questions  raised 
subsequent  to  the  Report  of  Congress, 
the  Agency  also  conducted  a 
preliminary  evaluation  of  the  likely 
range  of  potential  compliance  costs  and 
industry  impacts  that  could  result  from 
removal  of  the  RCRA  Subtitle  C 
exemption  for  associated  wastes.  The 
Agency's  preliminary  estimate  is  that 
the  cost  to  the  crude  oil  and  natural  gas 
industry  of  RCRA  Subtitle  C 
management  for  associated  wastes 
would  range  between  $200  million  and 
$550  million  per  year.  "These  cost 
estimates  are  based  on  American 
Petroleum  Institute  survey  estimates  on 
the  quantities  of  associated  wastes 
produced  and  their  current  management 
practices,  together  with  the  Agency 
assumption  that  40  to  60  percent  of  these 
wastes  might  require  management  under 
RCRA  Subtitle  C.  and  Agency  estimates 
of  the  probable  range  of  unit  costs  for 
managing  these  various  waste  types. 

However,  it  is  important  to  note  that 
these  estimates  do  not  include  the  cost 
of  corrective  action.  The  application  of 
corrective  action  requirements  to 
fadiities  that  manage  assodated  wastes 
on-site  would  impose  substantial  costs 
on  the  units  managing  the  assodated 
wastes  as  well  as  any  other  solid  waste 
management  units  that  exist  within  the 
facility  boundaries  to  the  extent  that  the 
wastes  continue  to  be  managed  on-site. 
Since  nearly  half  of  the  assodated 
w.astes  are  currently  managed  on-site, 
this  could  result  in  significant  costs  to 
the  industry.  Hie  cost  estimates  also 
assume  that  "land-tian"  treatment  of 


hazardous  solids  and  sludges  consists  of 
recyding  and  resource  recovery.  It  is 
likely  that  some  fractim  of  these  wastes 
would  need  to  be  incinerated  in 
compliance  with  the  treatment 
standards  established  by  the  land- 
ban."  implying  higher  costs  of  regulating 
the  assodated  wastes  under  Subtitle  C. 

C.  Adequacy  of  State  and  Federal 
Regulatory  Programs 

^EPA  evaluated  State  r^ulations 
pertaining  to  large-vohime  wastes  and 
associated  wastes.  Often,  some  of  these 
wastes  are  co-mingled  and  disposed  of 
together.  Consequently,  they  are  usually 
managed  together  under  one  regulatory 
programat  the  State  level 

With  regard  to  large-volume  wastes, 
EPA  found  most  existing  State 
regulations  are  generally  adequate  for 
protecting  human  health  and  the 
environment.  Most  States  have 
requirements  spedflcally  ccmtrolling  the 
management  of  drilling  muds  and 
produced  waters.  However,  certain  gaps 
do  exist  in  State  regulations  for  lai:ge- 
volume  wastes.  For  example,  some 
States  do  not  have  adequate 
requirements  controlling  roadspreading 
or  landspreading  of  large-volume 
wastes,  design  or  maintenance  rules  for 
reserve  pits,  or  have  insuffident 
management  specifications  for 
centralized  and  commerdal  disposal 
fadiities.  As  noted  previously,  EPA  ako 
found  damages  which  occurred  due  to 
surface  discharges  not  prohibited  by 
State  regulation. 

Another  regulatory  gap  for  some 
States  are  controls  for  assodated 
wastes.  Most  State  regulations  do  nut 
indude  spedfic  controls  for  the 
management  of  these  wastes.  General 
standards  are  often  difficult  to  enforce 
unless  a  spedfic  pollution  inddent  is 
discovered  and  can  be  attributed  to  a 
particular  waste  disposal  event 
However,  a  few  States  such  as  Texas  do 
specifically  address  assodated  wastes 
and  other  States  have  general  standards 
that  provide  partial  control  of  these 
wastes. 

The  Agency  has  examined  changes  in 
State  regulatory  programs  over  the  past 
two  years.  Some  States  have  improved 
their  regulatioins.  while  other  States 
have  relaxed  specific  waste 
management  requirements.  For  example, 
while  reserve  pit  management  has  been 
strengthened  in  some  States,  other 
States  have  relaxed  controls  pertaining 
to  land  application  of  large-volume 
wastes.  Problems  also  remain  regarding 
adequate  State  implementation  and 
enforcement  of  existing  regulations. 

The  Agency  also  evaluated  the 
Federal  Undei^round  Injection  Control 


25456 


Federal  Register  /  Vol  53.  No.  129  /  Wednpsday.  July  6.  1988  /  Notices 


Fednral  Register  /  Vol.  53,  No.  129  /  Wednesday,  July  6,  1988  /  Notices 


25457 


(UIC)  program  under  the  Safe  Drinking 
Water  Act  and  regulatory  programs 
under  the  Clean  Water  Act.  The  UIC 
program  effectively  controls 
underground  injection  from  the  point  of 
the  wellhead,  while  the  NPDES  program 
addresses  point  source  discharges  to 
surface  water  bodies.  These  programs 
are  particularly  important  in  controlling 
management  of  large-volume  wastes. 
However,  EPA  has  identified  certain 
gaps  in  these  programs.  For  example, 
IJIC  regulations  currently  allow  the 
practice  of  annular  disposal  and  lack 
uniform  mechanical  integrity  testing 
standards.  The  Clean  Water  Act 
reguliitory  program  gaps  include  tlie  lack 
of  national  effluent  limitations  at  the 
Ilest  Available  Technology 
Economically  Achievable  (BAT)  and 
Best  Conventional  Pollutant  Control 
Technology  (BCT)  levels.  These  national 
limitations  are  needed  to  more 
effuctively  deal  with  discharges  from 
facilities  in  the  onshore  and  coastal 
subcategories  of  the  industry.  EPA  also 
found  that  improvements  arc  needed 
regarding  implementation  and 
enforcement  of  existing  regulations.  The 
Agency  has  already  undertaken  steps  to 
address  these  deficiencies;  these  art- 
discussed  ill  Section  V  uf  today's  notice. 

Finally,  EPA  evaluated  the  existing 
Federal  criteria  under  Subtitle  D  of 
RCRA.  These  criteria  (40  CFR  Part  257) 
include  general  environmental 
performance  standards  applicable  to  the 
disposal  of  any  solid  waste,  including 
oil.  gas,  and  geothermal  wastes.  These 
criteria  include  among  other  things, 
standards  related  to  surface  water 
discharges,  ground-water 
conta.mination,  and  endangered  species. 
r>eriiu.se  the  programs'  criteria  are  aimed 
principally  at  municipal  solid  waste, 
Fi'A  believes  they  do  not  now  fully 
address  oil  and  gas  waste  concerns.  In 
addition,  many  of  these  criteria,  such  as 
control  of  disease  vectors  and  aviation 
hazards,  are  not  appropriate  for  oil  and 
gas  waste.  Nevertheless,  EPA  has 
authority  under  Subtitle  D  to  tailor 
requirements  appropriate  for  the 
dis|K)sul  of  oil  and  g.is  wastes. 

I).  Conclusions 

The  Agency  has  dfcidcd  not  to 
promulgate  regulations  under  Subtitle  C 
for  large-volume  and  ar-sociated  wastes 
generated  by  the  exploration, 
development  and  production  of  crude  oil 
and  natural  gas.  The  Agency  decision  is 
based  on  the  following  reasons: 

(1)  Subtitle  C  contains  an  unusually 
large  number  of  highly  detailed  statutory 
requirements,  some  of  which  arc  not 
only  extremely  costly,  but  also  are 
unnecessary  for  the  safe  management  of 
oil  and  g.is  wastes.  Subtitle  C  does  not. 


however,  allow  the  Agency  to  consider 
costs  where  applying  these  requirements 
to  oil  and  gas  wastes.  Consequently, 
EPA  would  not  be  able  to  craft  a 
regulatory  program  to  reduce  or 
ehminate  the  serious  economic  impacts 
that  it  has  predicted.  Thus,  in  light  of 
Congress'  concern  for  the  protection  of 
the  nation's  future  energy  supply. 
Subtitle  C  regulations  must  be 
considered  unwarranted.  A  tailored 
Subtitle  D  program,  by  contrast,  will 
enable  the  Agency  to  apply  all 
necessary  requirements  to  the 
management  of  these  wastes,  while 
ensuring  that  economic  impacts  are 
minimized. 

(2)  As  discussed  in  Section  II.  B.. 
Congress  has  indicated  that  Subtitle  C 
regulations  are  unwarranted  where 
existing  programs  can  be  employed  to 
protect  human  health  and  the 
environment  from  the  problems  created 
by  oil  and  gas  wastes.  FPA  has 
concluded  that,  in  fact,  existing  State 
and  Federal  programs  are  generally 
adequate,  and  that  remaining  gaps  can 
be  filled  by  modifying  these  progra.nns. 
Subtitle  C  regulation  is.  therefore, 
unwarranted.  Moreover,  Subtitle  C.  with 
its  comprehensive  "cradle  to  grave" 
management  requirement,  simply  is  not 
well  suited  to  this  t}-pe  of  gap  filling 
regulation.  If  is  thus  both  more  efficient 
and  appropriate  to  fill  the  gaps  by 
strcngtliening  regulations  under  the 
Clean  Water  Act  and  UIC  program  and 
promulgating  the  remaining  rules  needed 
under  RCRA  under  the  less  prescriptive 
statutory  authorities  set  out  in  Subtitle 
D. 

(.3)  Since  the  States  and  EPA  have 
cnnsibtentiy  required  long  periods  of 
time  to  process  Subtitle  C  permits, 
regulation  under  SubtiUe  C  could  delay 
the  start  of  operations  at  new  facilities. 
These  delays  would  be  particularly 
disruptive  to  the  exploration  phase  of  oil 
and  gas  development. 

(4)  Subtitle  C  regulation  of  these 
wastes  would  subject  them  to  all  of  the 
land  disposal  restriction  requirements, 
including  BUAT,  and  thus  could 
severely  strain  existing  Subtitle  C 
facility  capacity. 

(5)  ihc  Agency  believes  that  it  is 
impractical  and  inefficient  to  implement 
Subtitle  C  for  ail  or  some  of  these 
wastes  because  of  the  disruption  and.  in 
some  cases,  duplication  of  Stale 
authorities  that  administer  programs 
through  organizational  structures 
tailored  to  the  oil  and  gas  industry. 

(6)  It  is  impractical  and  inefficient'to 
implcncnl  Subtitle  C  for  all  or  some  of 
these  wastes  because  of  the  permitting 
burden  that  the  regulatory  agencies 
would  incur  if  even  a  small  percentage 


of  these  sites  were  considered 
Treatment,  Storage  and  Disposal 
Facilities  (TSDFs). 

V.  Efforts  to  Improve  Stale  and  Federal 
Programs 

The  Agency  plans  a  three-pronged 
approach  toward  filling  the  gaps  in 
existing  State  and  Federal  programs  that 
regulate  the  management  of  wastes  from 
the  crude  oil,  and  natural  gas.  industries. 
This  effort  will  include: 

1.  Improving  Federal  programs  using 
existing  authorities  under  Subtitle  D  of 
RCRA  and  the  Clean  Water  and  Safe 
Drinking  Water  Acts; 

2.  Working  with  the  States  to 
encourage  changes  in  their  regulations 
and  enforcement  programs  to  achieve 
more  uniformity  in  the  administration  of 
their  programs:  and 

3.  Working  with  Congress  to  develop 
any  additional  statutory  authority  that 
may  be  required. 

A.  Federal  Program  Improvements 
Within  Existing  Authorities 

1.  Clean  Water  and  Safe  Drinking  Water 
Act  Programs 

The  Agency  believes  certain 
improvements  in  the  Safe  Drinking 
Water  and  Clean  Water  Acts  are 
desirable  with  respect  to  their 
application  to  crude  oil  and  natural  gas 
wastes.  In  the  case  of  the  UIC  program, 
the  Agency  had  previously  determined 
that  a  critical  examination  of  the  overall 
program  was  in  order.  The  program  has 
now  been  in  effect  for  approximately  5 
years  or  more,  depending  on  when  a 
State  program  was  approved  or  a 
Federal  program  was  promulgated  in  a 
State.  This  examination,  currently 
underway,  includes  a  review  of  the 
adequacy  of  the  regulations  and  policies 
governing  the  program  and  of  the  way  in 
which  States  and  EPA  Regions  are 
implementing  and  enforcing  the 
program.  The  review  of  the  adequacy  of 
State  implementation  is  complex 
because  approval  of  State  programs 
was,  by  statute,  governed  by  a 
determination  of  their  effectiveness  in 
protecting  underground  sources  of 
drinking  water,  rather  than  by  their 
conformity  with  minimum  Federal 
regulations. 

Implementation  of  the  UIC  prcsrum  by 
the  EPA  Regions  is  undergoing  a  peer 
review  process,  which  will  be  completed 
by  the  fall  of  19B8.  Implementation  Af  the 
State  programs  is  reviewed  routinely  by 
the  EPA  Regions.  In  addition,  the  EPA's 
Office  of  Drinking  Water  has 
undertaken  a  cycle  of  in-depth  reviews 
of  the  UIC  program.  The  California, 
Texas,  and  Kansas  programs  were 


reviewed  in  1987.  A  review  of  Wyoming 
and  at  least  one  other  State,  not  yet 
selected,  will  be  conducted  in  1988.  The 
States  have  also  undertaken  a  peer 
review  project  directed  by  the 
Underground  Injection  Practices 
Council. 

The  Agency  has  formed  a  workgroup, 
which  will  include  participation  by  the 
States  and  other  Federal  agencies,  to 
review  issues  pertinent  to  the  UIC 
regulations.  The  stategy  for  this  review 
is  available  in  the  RCRA  docket.  A  final 
report  and  the  recommendations  of  the 
workgroup  are  expected  to  be  available 
in  the  winter  of  1988-89. 

In  conjimction  with  the  Clean  Water 
Act,  the  Agency  is  currently  developing 
national  discharge  regulations  for  the 
offshore  crude  oil  and  natural  gas 
industry  and  is  planning  for  the 
development  of  national  discharge 
regulations  for  the  coastal  oil  and  gas 
industry.  The  coastal  segment  generally 
includes  exploration,  development  and 
production  facilities  that  are  located  in 
or  adjacent  to  tidal  wetlands.  These 
regulations  will  cover  the  discharges  of 
produced  water,  drilling  fluids,  drill 
cuttings  and  various  low-income  waste 
streams  to  surface  waters  of  the  U.S. 
The  regulations  will  address  the  best 
available  technology  (BAT),  best 
conventional  technology  (BCT)  and  new 
source  performance  standards  (NSPS) 
levels  of  control.  These  regulations  may 
result  in  a  prohibition  on  the  discharge 
of  a  significant  portion  of  high  volume 
drilling  wastes  (drilling  fluids  and 
cuttings)  into  U.S.  offshore  waters.  As 
such,  these  wastes  will  be  transported 
to  shore  by  the  offshore  operators  for 
land  disposal.  These  wastes  would  then 
be  subject  to  regulation  under  RCR.'V 
Subtitle  D. 

The  Agency  is  also  planning  to  begin 
development  of  national  effluent 
regulations  for  onshore  stripper  oil  and 
gas  production.  The  onshore  stripper 
well  regulations  will  cover  the 
discharges  of  produced  water  and  well 
treatment  wastes  to  surface  waters  of 
the  U.S.  These  regulations  will  be 
established  at  increasing  levels  of 
stringency  compared  to  the  best 
practicable  technology  (BPT)  level  of 
control.  Non-stripper  wells  located 
onshore  are  already  subject  to  a  "zero- 
discharge"  requirement  under  NPDES. 

22.  RCRA  Subtitle  D  Approach 

(a)  General  Approach.  EPA  believes  it 
can  design  and  implement  a  program 
specific  to  crude  oil  and  natural  gas 
wastes  under  Subtitle  D  of  RCRA  that 
e^ectively  addresses  the  risks 
associated  with  these  wastes.  EPA  is 
already  in  the  process  of  developing 
revised  Subtitle  D  criteria  for  facilities 


that  may  receive  hazardous  household 
waste  or  small  quantity  generator 
hazardous  wastes  as  well  as  for  mining 
waste  disposal  facilities.  The  Agency 
intends  to  augment  the  Subtitle  D 
program  by  developing  appropriate 
standards  and  taking  other  actions  as 
appropriate  for  crude  oil  and  natural  gas 
wastes. 

In  developing  these  tailored  Subtitle  D 
standards  for  crude  oil  and  natural  gas 
wastes,  EPA  will  focus  on  gaps  in 
existing  State  and  Federal  regulations 
and  develop  appropriate  standards  that 
are  protective  of  human  health  and  the 
environment.  Gaps  in  existing  programs 
include  adequate  controls  specific  to 
associated  wastes  and  certain 
management  practices  and  facilities  for 
large-volume  wastes,  including 
roadspreading,  landspreading,  and 
impoundments.  EPA  is  particularly 
concerned  about  centralized  and 
commercial  facilities  that  treat,  store,  or 
dispose  of  oil  field  wastes  in 
concentrated  form.  Pits  or 
impoundments  at  these  facilities  often 
contain  hazardous  constituents  in  high 
concentrations.  In  addition,  centralized 
facilities  are  responsible  for  some  of  the 
most  significant  damages  the  Agency 
documented. 

To  ensure  proper  control  over  oil  and 
gas  disposal  facilities  and  practices. 
EPA  will  consider  requirements  under 
Subtitle  D  such  as:  (1)  Engineering  and 
operating  practices,  including  run-off 
controls,  to  minimize  releases  to  surface 
water  and  groundwater  (2)  proper 
procedures  for  closing  facilities;  (3) 
monitoring  that  accommodates  site- 
specific  variability;  and  (4)  clean-up 
provisions.  EPA  will  tailor  these 
standards  to  the  special  problems  posed 
by  oil  and  gas  waste  disposal  facilities, 
as  well  as  incorporate  appropriate 
flexibility  to  address  site-specific 
variability. 

In  developing  a  tailored  Subtitle  D 
program  for  oil  and  gas  wastes,  EPA  will 
use  its  RCRA  section  3007  authority  to 
collect  any  additional  information 
.  needed  on  the  characteristics  and 
management  practices  of  oil  and  gas 
wastes.  EPA  believes  this  authority  does 
not  limit  information  collection  to 
"hazardous"  waste  identified  under 
Subtitle  C,  but  also  authorizes  the 
collection  of  information  on  any  solid 
waste  that  the  Agency  reasonably 
believes  may  pose  a  hazard  when 
improperly  managed.  (EPA  may  also  use 
this  authority  in  preparing  enforcement 
actions.)  / 

In  specifying  the  appropriate 
standards,  EPA  also  will  further  analyze 
existing  Federal  and  State  authorities 
and  programs  and  determine  future 
plans  for  administering  their  oil  and  gas 


waste  programs.  Additionally.  EPA  will 
perform  analyses  of  costs,  impacts,  and 
benefits  and  will  comply  fully  with 
Executive  Orders  12291  and  12498.  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act. 

The  Agency  will  specifically  consider 
the  impact  of  future  regulations  on  small 
business  operations  in  the  process  of 
regulatory  development  under  the 
Agency  guidelines  with  respect  to  the 
Regulatory  Flexibility  Act.  The  Agency 
believes  that  the  tailored  RCRA  Subtitle 
D  regulations  can  provide  the  flexibility 
necessary  to  reflect  the  marginal 
economic  nature  of  certain  segments  of 
the  industry,  while  at  the  same  time 
affording  improved  environmental 
protection.  For  example,  the  Agency 
recognizes  that  many  stripper 
operations  are,  by  their  nature,  more 
vulnerable  to  regulatory  burdens 
imposed  by  any  new  controls  over  crude 
oil  and  natural  gas  wastes,  and  that 
many  stripper  wells  are  associated  with 
small,  non-integrated  producers.  This  is 
particularly  significant  in  certain 
producing  regions  such  as  Appalachia. 

(b)  Alaska 's  North  Slope.  Tailored 
standards  under  Subtitle  D  will 
specifically  address  controls  necessary 
to  protect  fragile  or  sensitive 
environments;  one  such  sensitive 
environment  is  the  Arctic  North  Slope. 
EPA  is  particularly  concerned  about  the 
management  of  crude  oil  and  natural  gas 
wastes  in  this  area,  where  oil  extraction 
is  performed  on  a  very  large  scale, 
accounting  for  roughly  20  percent  of 
total  U.S.  production.  There  also  exists 
the  likelihood  for  future  development  of 
potentially  significant  crude  oil  and 
natural  gas  reserves  on  the  North  Slope 
in  areas  surrounding  Pnidhoe  Bay  and 
areas  in  the  Arctic  National  Wildlife 
Refuge. 

The  Arctic  North  Slope  is  particulariy 
sensitive  and  fragile,  with  unique 
geographic  and  climatic  conditions  that 
make  its  environment  fundamentally 
different  from  the  lower  48  States.  "The 
area  is  primarily  an  arctic  desert,  frozen 
for  about  9  months  out  of  the  year  and 
underlain  by  up  to  2,000  feet  of 
permafrost.  During  the  summer  months, 
siuface  water  exists  in  the  form  of 
interconnected  tundra  ponds,  which 
exhibit  little  or  no  flow  during  the 
summer  season.  This,  in  addition  to  the 
severity  of  the  climate  and  the  shortness 
of  the  growing  season,  makes  the  area 
particularly  vulnerable  to  ecological 
impacts,  or  impacts  from  less  than 
rigorous  waste  management  practices. 

There  is  a  lack  of  long-term  historical 
data  on  impacts  of  crude  oil  and  natural 
gas  industiy  activities  on  the  North 
Slope.  Based  on  preliminary  studies. 
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current  waste  management  practices 
used  on  the  Nortti  Slope  pose  the 
potential  for  environmental  degradation. 
As  stated  in  the  Report  to  Congress,  a 
1983  U.S.  Fish  and  Wildlife  Service 
study  found  chromium,  arsenic 
cadmium,  nickel,  and  barium  to  be 
present  in  tundra  ponds  adjacent  to 
reserve  pits  at  levels  significantly 
greater  than  in  control  ponds.  Levels  of 
chromium  in  adjacent  ponds  were  also 
found  to  exceed  EPA  chronic  toxicity 
criteria,  and  affected  distant  ponds  were 
found  to  contain  chromium  levels 
significantly  higher  than  background 
levels.  The  authors  of  this  study  caution, 
however,  that  these  findings  cannot  be 
extrapolated  to  present-day  oil  field 
practices  on  the  North  Slope  because 
some  industry  practices  have  changed 
and  the  State's  regulations  have  become 
increasingly  more  stringent  since  1983. 

Historically,  enforcement  of 
environmental  controls  on  the  North 
Slope  has  been  inadequate.  EPA 
believes  this  inadequacy  has 
contributed  to  the  use  of  undesirable 
waste  management  practices  in  some 
cases.  For  example,  as  discussed  in  the 
Report  to  Congress,  an  incident 
developed  involving  an  oil  field  service 
.  company  that  was  disposing  of  drums 
and  waste  chemicals  in  an  inappropriate 
manner.  The  Agency  believes  that  a 
greater  enforcement  presence  in 
addition  to  improved  regulations  could 
prevent  such  incidents  from  recurring. 

Recently,  the  State  of  Alaska  has 
improved  waste  management 
regulations  pertaining  to  the  North 
Slope.  In  addition,  some  operators  plan 
to  implement  more  desirable  waste 
management  practices,  including  the 
possibility  of  phasing  out  reserve  pits 
through  the  use  of  closed  drilling 
systems  and  injection  for  waste  drilling 
muds  and  cuttings.  If  implemented,  these 
changes  would  be  major  improvements 
in  waste  management  practices  on  the 
North  Slope. 

B.  Additional  Federal  Authorities 

EPA  is  concerned  over  the  lack  of 
Federal  authority  under  Subtitle  D  of 
RCRA  to  address  treatment  and 
transportation  of  oil  and  gas  wastes. 
The  Administrator  therefore  will  work 
with  Congress  to  develop  any  additional 
legislative  authorities  that  may  be 
needed  to  address  these  issues.  In  the 
interim,  EPA  will  use  section  7003  of 
RCRA  and  sections  104  and  106  of 
CERCLA  to  seek  relief  in  those  cases 
where  wastes  from  oil  and  gas  sites 
pose  substantial  threats  or  imminent 
hazards  to  human  health  and  the 
environment.  Oil  and  gas  waste 
problems  can  also  be  addressed  under 
RCRA  section  7002  which  authorizes 


citizen  lawsuits  for  violations  of  Subtitle 
D  requirements  in  40  CFR  Part  257. 

C.  Improvement  in  State  Programs 

While  in  the  process  of  completing 
improvements  in  the  Federal  programs, 
EPA  plans  to  work  with  the  States  to 
improve  the  content,  implementation, 
and  enforcement  of  existing  State 
regulations.  This  will  be  a  cooperative 
effort  with  voluntary  State  participation. 
For  example,  the  Interstate  Oil  Compact 
Commission  has  already  begim  work  in 
this  area  and  has  expressed  an  interest 
in  cooperating  with  EPA  in  this  regard. 
Specifically,  the  Agency  plans  to 
encourage  States  to  take  steps  to  fill  the 
following  gaps  (where  preeent)  in  their 
existing  regulatory  programs: 

(1)  Controls  for  roadspreading  and 
landspreading; 

(2)  Surface  impoundment  (i.e..  pit) 
location,  design,  and  maintenance; 

(3)  Controls  for  associated  wastes; 
and 

(4)  Plugging  abandoned  oil  and  gas 
wells. 

According  to  State  officials,  many 
States  have  tens  of  thousands  of 
unplugged  or  improperly  plugged 
abandoned  wells.  EPA's  December  1987 
Report  to  Congress  documented  ground- 
water contamination  with  chlorides 
from  unplugged  or  improperly  plugged 
abandoned  crude  oO  and  natural  gas 
wells  and  indicated  that  State 
requirements  for  plugging  and 
abandoning  crude  oil  and  natural  gas 
wells  vary,  with  inadequacies  apparent 
in  some  State  programs.  For  example, 
many  States  do  not  require  a  plugging 
bond  from  operators  who  drill  crude  oil 
and  natural  gas  wells.  Where  bonding  is 
required,  the  amount  is  often  not 
adequate  to  provide  for  proper  plugging 
once  a  well  is  abandoned. 

EPA  encourages  States  to  develop 
programs  to  address  abandoned  wells. 
However,  the  Agency  recognizes  that 
locating  and  identifying  these  wells  is 
difficult  and  sometimes  impossible, 
because  of  poor  record  keeping  or  the 
absence^f  records.  Because  many 
unplugged  wells  are  several  decades 
old,  the  owner  or  operator  often  cannot 
be  identified.  Some  States  have  plugging 
funds  to  use  in  such  circumstances, 
some  do  not 

The  Agency  will  also  work  with 
States  to  improve  implementation  and 
enforcement  of  existing  State 
regulations.  EPA  believes  that 
improvements  in  enforcement  of  existing 
regulations  will  significantly  increase 
protection  uf  human  health  and  the 
environment. 

EPA  will  also  work  closely  with  the 
State  of  Alaska  on  addressing  problems 
associated  with  management  of  crude 


oil  and  natural  gas  wastes  on  the  Arctic 
North  Slope.  Because  of  the  remoteness 
and  severe  climatic  conditions, 
enforcement  is  particularly  difficult  in 
this  area.  The  Agency  will  explore  with 
the  State  of  Alaska  and  the  Department 
of  the  Interior  ways  to  improve 
enforcement  in  this  area.  The  Agency 
believes  operators  should  continue 
research  into  impacts  on  the 
environment  of  their  waste  management 
practices.  The  Agency  will  develop  a  list 
of  recommended  areas  for  research  in 
the  research,  demonstration,  and 
development  plan  required  by  RCRA 
section  8002(m)(2). 

VI.  Regulatory  Determination  for 
Geothermal  Energy  Wastes 

A.  Hazard  Assessment       % 

There  is  only  a  limited  record  of 
damages  or  danger  to  human  health  or 
the  environment  resulting  from  the 
exploration,  development,  and 
production  of  geothermal  energy.  Based 
on  the  limited  information  available,  the 
Agency  has  determined  that  the  risk  to 
human  health  and  the  environment 
resulting  from  the  exploration, 
development  and  production  of 
geothermal  energy  is  relatively  low.  The 
geothermal  energy  industry  is 
comparatively  small,  with  a  total  of  395 
wildcat  production,  and  injection  wells 
drilled  between  1981  and  1985.  Most 
geothermal  energy  production  is  in 
California  (321  out  of  395  wells)  and 
Nevada.  It  is  unlikely  that  there  will  be 
further  large-scale  development  of 
geothermal  energy  resources  outside  of 
the  State  of  California  because  the 
occurrence  of  accessible  geothermal 
energy  is  extremely  limited. 

B.  Adequacy  of  State  and  Federal 
Regulations 

As  indicated  in  the  Report  to 
Congress,  the  Agency  believes  that 
existing  State  and  Federal  regulations 
are  generally  adequate  for  controlling 
wastes  from  geothermal  energy 
production.  However,  one  public 
comment  on  the  Report  to  Congress 
suggests  a  possible  gap  in  California's 
regulatory  program  addressing  these 
wastes.  The  conunenter  documented 
potential  endangerment  of  human  health 
and  damage  to  the  environment  because 
of  the  disposal  of  geothermal  energy 
hydrogen  sulfide  abatement  wastes  in 
commercial  facilities  in  California. 

C.  Conclusions 

EPA  has  decided  not  to  regulate 
wastes  generated  by  the  exploration  and 
development  of  geothermal  energy 
resources  under  RCRA  Subtitle  C.  EPA 
believes  that  Subtitle  C  control  for  these 


wastes  is  unwarranted  because  of  the 
relatively  low  risk  of  these  wastes  and 
the  prosnnce  of  generally  effective  State 
and  Federal  regulatory  programs. 
Because  these  wastes  are  largely 
confined  to  California  and  Nevada,  EPA 
will  work  closely  with  these  States  to 
address  any  gaps  in  their  regulatory 
programs  for  the  management  of 
hydrogen  sulfide  abatement  waste.s. 

Vli.  Research,  Development,  and 
Demonstration  Plan 

The  Agency  will  develop  a  research, 
development,  and  demonstration  pbn 
based  on  the  findings  of  the  Report  to 
Congress  and  subsequent  public 
comments  on  the  report.  This  plan  will 
outline  various  topics  that  the  Federal 
and  State  governments  and/or  industry 
could  pursue.  This  plan  will  include  the 
following  topics: 

•  Alternative  waste  management 
technologies: 


•  Waste  minimization  techniques; 

•  Materials  substitution; 

•  Recycling  and  reuse; 

•  Reserve  pit  construction 
(percolation,  leaching,  and  erosion 
control  issues); 

•  Plugging  and  abandonment  of  crude 
oil  and  natural  gas  wells; 

•  Better  characterization  of  produced 
waters  and  associated  wastes  generated 
by  stripper  crude  oil  and  natural  gas 
wells;  and 

•  Field  monitoring  to  evaluate  the 
adequacy  of  waste  containment 
practices. 

VIII.  EPA  RCRA  Docket 

The  EV.\  RCRA  docket  is  located  at: 
United  Slates  Environmental 

Protection  Agency,  EPA  RCRA  Docket 

(Sub-basement),  401  M  Street,  SW., 

Washington,  DC  20460. 
The  docket  is  open  from  9:30  a.m.  to 

3:30  p.m.,  Monday  through  Friday. 


except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials.  Call  the  docket  clerk 
at  (202)  475-9327  for  appointments. 

The  following  documents  related  to 
this  regulatory-  determination  are 
available  for  inspection  in  the  docket: 

•  Report  to  Congress  on  Management 
of  Wastes  from  the  Exploration. 
Development  and  Production  of  Crude 
Oil.  Natural  Gas,  and  Geothermal 
Energy; 

•  All  supporting  documentation  for 
the  regulatory  determination,  including 
public  comments  on  the  Report  to 
Congress  and  EPA  response  to 
comments;  and 

•  Transcripts  from  the  public  hearings 
on  the  Report  to  Congress. 

Dated:  )une  29. 1988. 
A.  James  Barnes, 
Acting  Administrator. 
|FR  Doc.  88-15097  Filed  7-5-88;  8:45  am| 
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DEPARTMENT  OF  HOUSiNQ  AND 
URBAN  DEVELOPMENT 

Office  of  ttw  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  511 

(Docket  No.  R-<»-1401;  FR  2472] 

Rental  Retiat>iiitation  Grants 

AOENCy:  OfHce  of  Community  Planning 
and  Development.  HUD. 
ACTION:  Interim  rule. 

suMMARr.  This  interim  rule  implements 
sections  150  (a),  (c),  (d),  (e)  and  311  of 
the  Housing  and  Conununity 
Development  Act  of  1987.  These 
provisions  make  a  number  of  changes  in 
the  Rental  Rehabilitation  Grant  Program 
authorized  by  section  17(a)(1)(A)  of  the 
United  States- f lousing  Act  of  1937  and 
codified  at  24  CFR  Part  511.  The  major 
changes  herein,  which  apply  to  grantees' 
uncommitted  funds  from  prior  years  as 
well  as  FY  1988  funds  unless  otherwise 
stated,  include  (1)  increasing  the  $5,000 
per-unit  limit  on  the  amount  of  rental 
rehabilitation  assistance  for  any  project 
by  means  of  a  scale  ranging  from  $5,000 
to  $8,500,  depending  on  the  number  of 
bedrooms  in  the  unit:  (2)  permitting 
grantees  to  use  up  to  the  full  amount  of 
any  rental  rehabilitation  funds  they 
receive  from  FY  1988  and  later  years' 
appropriations  to  rehabilitate  units  with 
one  bedroom  or  less  to  meet  applicable 
seismic  standards  imposed  by  the  units 
of  general  local  government  within 
which  the  rehabilitated  units  are 
located,  if  the  initial  occupants  of  the 
units  have  incomes  not  in  excess  of  50 
percent  of  the  median  area  income;  (3) 
allowing  grantees  (except  those  in  HUD- 
administered  State  programs)  to  use  up 
to  10  percent  of  any  initial  rental 
rehabilitation  grant  amounts  that  they 
receive  from  FY  1988  and  later  year 
funds  for  administrative  expenses  in 
carrying  out  their  rental  rehabilitation 
programs;  and  (4)  allowing  States  to  use 
funds  allocated  in  "prior  years"  for 
projects  located  in  FmHA  Title  V- 
eligible  areas  until  September  30. 1989 
for  demonstration  purposes.  Two  other 
1987  Act  amendments,  one  making 
eligible  for  rental  rehabilitation 
assistance  real  property  that  will  be 
privately  owned  upon  completion  of 
rehabilitation,  and  the  other  making 
eligible  property  owned  by  certain  non- 
profit organizations,  are  not 
implemented  by  this  interim  rule,  for 
reasons  explained  under 
"SUPPLCMENTARV  INFORMATION  '  below. 

dates:  Effective  Date:  September  12, 
1988. 


Comments  Duo  Date:  September  6, 
1988. 

Aoomss:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10276.  Department  of  Housii)g  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington,  DC  204ia 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  above  address. 

POR  niRTHCR  WirORMATtON  CONTACT: 

Mary  Kolesar,  Director,  Rehabilitation 
Management  Division,  Office  of  Urban 
Rehabilitation.  Room  7162,  Department 
of  i^ousing  and  Urban  Development,  at 
the  above  address,  telephone  (202)  755- 
5970.  (This  is  not  a  toll-free  number.) 

aUPFLEMCNTARY  INFORMATION:  This  rule 

implements  sections  150  (a),  (c),  (d).  (e) 
and  311  of  the  Housing  and  Community 
Development  Act  of  1967  (Pub.  L  100- 
242.  approved  February  5. 1988)  (the 

1987  Act).  Section  150  makes  a  number 
of  changes  in  the  Rental  Rehabilitation 
Program  authorized  by  section 
17(a)(1)(A)  of  the  United  States  Housing 
Act  of  1937  (the  1937  Act)  and  codified 
at  24  CFR  Part  511.  The  changes  include 
the  following: 

1.  Technical  assistance.  Section  150(a) 
of  the  1967  Act  requires  that,  from  the 
overall  rental  rehabilitation 
appropriations  for  each  of  Fiscal  Years 

1988  and  1989,  $i.5  million  shall  be 
available  for  technical  assistance, 
including  the  collection,  processir<;.  and 
dissemination  of  program  information 
useful  for  local  and  national  program 
management.  The  rule  incorporates  the 
statute's  illustrative  listing  of  the  types 
of  eligible  technical  assistance  at 

i  511.3. 

2.  Property  eligible  for  rehabilitation. 
Section  lSO(b)  makes  real  property  that 
will  be  privately  owned  upon 
completion  of  the  assisted  rehabilitation 
eligible  for  rental  rehabilitation 
assistance.  This  provision  allows  HUD 
to  disburse  grant  funds  to  pay  for 
eligible  rehabilitation  costs  prior  to  the 
occurrence  of  a  condition  upon  which 
eligibility  depends — transfer  of  property 
not  currently  privately  owned  to  an 
eligible  private  owner,  as  defined  in  the 
statute  and  IIUD's  regulations.  Such  a 
provision  requires  precise 
implementation,  since  grantees 
expending  funds  for  projects  subject  to 
subsequent  eligibility  conditions  are  at 
risk  of  being  required  to  repay  the  grant 
from  their  own  funds  if  the  condition  is 
not  met.  Grantees  need  to  know  the 
terms  that  must  be  met  with  respect  to 
the  future  transfer  to  private  ownership, 
before  accepting  the  risk  of  spending 


their  grant  funds  for  such  projects. 
Similarly,  to  protect  against 
unauthorized  use  of  grant  funds  and 
waste  and  inefficiency,  HUD  must 
establish  clear  deadlines  for  meeting  all 
relevant  eligibility  conditions,  and  it 
must  monitor  and  enforce  those 
deadlines.  HUD  is  still  considering  how 
best  to  hnplement  section  150(b).  In  the 
interest  of  expediting  the  issuance  of 
regulations  on  the  other  1987  Act 
amendments,  some  of  which  are 
relevant  to  States  deciding  whether  to 
administer  their  own  1988  fund 
allocations  or  to  elect  to  have  HUD  do 
so,  HUD  has  decided  to  issue  this 
interim  rule  and  to  issue  a  separate  rule 
to  implement  section  150(b).  HUD  still 
expects  to  issue  such  a  rule  before  the 
end  of  FY  1968.  In  the  meantime, 
grantees  are  not  permitted  to  commit  or 
disburse  funds  to  publicly  owned 
projects. 

3.  Property  owned  by  certain  non- 
profit organizations.  Section  150(f)  of  the 
1987  Act  addresses  real  property  that  is 
owned  by  a  State  or  locally  chartered, 
neighborhood-based,  nonprofit 
organization,  the  primary  purpose  of 
which  is  the  provision  and  improvement 
of  housing,  lliis  amendment  is  not 
expressly  implemented  by  this  interim 
rule.  HUD  believes  that  the  principal 
purpose  of  this  amendment  is  cither 
already  satisfied  by  existing  reguldtions 
and  policy  or  can  be  satisfied  without 
regulatory  changes.  In  general.  State  or 
locally  chartered  nonprofit  corporations, 
whether  or  not  they  are  neighborhood- 
based,  or  are  housing-oriented,  are 
already  viewed  by  HUD  as  eligible  to 
own  rental  rehabilitation  projects. 
provided  that  they  are  not  controlled  by 
a  public  body  itself  or  by  individuals 
acting  on  behalf  of  a  public  body. 

HUD  may  clarify  its  position  on 
publicly  controlled  entities  in  the 
separate  rule  on  "property  that  will  be 
privately  owned  upon  completion  of 
rehabilitation"  referred  to  above. 

4.  Per  unit  grant  limits.  Section  105(c) 
of  the  1987  Act  increases  the  $5,000  per- 
unit  limit  on  the  amoimt  of  rental 
rehabilitation  grants  that  grantees  msy 
commit  to  any  project,  by  means  of  a 
sliding  scale  depending  on  the  number 
of  bedrooms  in  each  dwelling  unit,  as 
follows: 

•  $5,000  for  units  with  no  bedrooms. 

•  $6,500  for  units  with  one  bedroom.' 

•  $7,500  for  units  with  two  bedrooms. 

•  $8,500  for  units  with  three  or  more 
bedrooms. 

Section  511.10(e)(2)  of  the  former 
regulations  stated  the  existing  $5,000 
per-unit  limit  in  terms  of  an  average 
amount.  Thus,  for  a  project  containing 
two  three-bedrocm  units  and  two  one- 


bedroom  units,  or  four  units  in  all.  the 
previous  overall  limit  was  $2(WXn 
($5,000  moltlpHed  hy  four  mifts).  Init  the 
actual  amount  spent  for  arffrren  nnit  >■   • 
could  exceed  SSXOO,  so  long  as  the  total 
expended  on  all  lutu  mits  ifas  vritliiii 
the  $20,000  overall  project  Ihmt.  This 
rule  conttnuestfM  concept,  by  - 
specifying  that  the  amount  of  a  rental 
rehabiiitalion  grant  expended  for  any 
project  nay  not  exceed  the  stim  of  Aie 
applicable  dollar  limita  for  each  writ  in 
the  profect.  Thos,  onder  ^  new  per-tmit 
subsidy  provMen,  the  same  fonr-nnit 
project  could  receive  ap  to  $30,000 
($8,100  X  2 = $17,000.  plos 
$«.S00X2=«13^000,  for  a  total  or  t904nO) 
in  stttwidy  at  long  a«  the  total 
vehabilitatien  cost  wa«  980.D60  or  mere, 
with  rental  rehabflltation  fwids 
providing  one-half  of  the  eli^ble 
rehabilitation  oost*. 

Finally,  current  fi  S11.10(e)(2)  applies 
higiwsost  ana  inciseaset  to  the  basic 
limits  based  on  the  number  of  oaits  in 
the  project.  Tins  rale  continues  dieM 
increases  witfaoal  sabstaotive  change  A 
technical  change  has  also  been  aiade  at 
the  end  of  i  Sll.tt(e)(2Kii)  to  clarify  that 
the  maxiaum  hi^  oost  area  iacrease  it 
140  percent  tioies  the  aaioant  of  (be 
origiiial  limit,  making  the  oltiraate  high 
cost  area  limit  240  percent  of  the 
original  maxiBua. 

This  amendment  applies  to  all  rental 
rehabilitation  grant  amoimts  that  had 
not  been  committed  by  pantees  to 
spedfic  local  projects  (as  defined  in 
9  511.2)  a«  of  the  elective  date  of  the 
1987  Act.  February  5. 1068.  Thus. 
grantees  with  unoommitted  FY  19M. 
1985. 1086^  or  1917  funds  may  commit    « 
those  funds  to  proiects  in  aooordanoe 
with  the  Dew  higher  per-«nit  limits.  Of 
course,  grantees  continue  to  have 
discretion  to  »ei  the  araoaat  of 
assistance  they  will  provide  to 
particular  proiects  up  to  the  maxloHims 
permitted  by  Part  511.  For  example,  the 
grantee  is  not  repaired  to  make 
available  $6,500  for  each  one-bedroom 
unit 

5.  Seismic  standards.  Section  150(d}  of 
the  1987  Act  provides  that  if  a  unit  of 
general  local  government  haa  a  local 
ordinance  that  requires  rehabilitation  to 
meet  seismic  standards,  it  may  use  all 
the  rental  rehabilitation  grant  amounts 
that  it  receives  to  rehabilitate  units  with 
no  bedrooms  or  one  bedroom,  if  the 
occupants  of  the  units  will  have  incomes 
that  do  not  exceed  50  percent  of  &e 
median  income  for  the  area. 

It  is  HUD'S  understanding  that  a  few 
units  of  general  local  government 
(perhaps  oniy.ane^in  earthquake  prone 
areas  have  lar^  numbers  of  one- 
bedroom  apartmenta  requiring 
rehabilitalion  to  meet  local  seismic 


standards  if  they  are  to  continue  to  be 
safely^Occupled  by  their  current  vay 
low-income  residents.  Section  511.10(k) 

-*-carrent1y-requlres  grantees  to  use  70 
percent  or  more  of  eacb  year's  grant 
funds  to  rehabilitate  units  containii^ 
two  or  more  bedrooms,  unless  a  lower 

'  standard  is  approved  by  HUD.  Section 

'  Sll.lt)(kJ  in  turn  implements  section 
17(cMi)(A).  which  requires  HUD  to 
assure  tiiat  an  equitable  share  of  |p-ant 
funds  is  used  to  rehabilitate  units 
suitable  for  large  families. 

Althou^  section  lSQ(d)  could  be  read 
literaHy  and  broadly  to  rriieve  local 
governments  from  comptjring  widi 
i  511.1(Hk)  and  section  17te)t3)IA)  for 
their  entire  rental  rebabilitation 
programs  merdy  by  en»cting  an 
ordinance  wiricb  requires  rehabilitation 
to  meet  seismic  standards,  HUD 
beKeves  that  an  interpretation  which 
would  so  emasculate  section  t7{t^SJ{A) 
and  §  S11.10(k}  was  not  intended. 
Congress  has  been  partimdaily 
concerned  about  the  prodoction  of  units 
for  large  faniflies  in  the  program  and  it 
should  not  be  presumed  to  have  allowred 
such  a  broad  exception. 

fflJD  betteves  duA  Qmgress  intended 
only  to  relieve  affected  grantees  from 
the  seed  to  oompiy  with  section 
17(c)(3)(A)  and  {  511.ia(k)  to  die  extent 
that  the  grantee  actuaity  itaes  its  reatat 
rehabilitation  grant  aamuttg  to 
rehabilitate  units  iintially  occupied  by 
very  knv-inoome  fsanlies  to  meet  ionlly 
reqinred  seismic  standards.  Therefore. 
the  Bileria  rale  vroald  amend  f  Sll.ia(k) 
to  add  a  new  paragraph  (2)  which 
provides  in  substance  th^  HUD  vritl, 
through  data  reported  by  grantees  lo 
HUD  under  the  program's  Cad>  and 
Manageawnt  fadennatioB  System, 
determine  cos^diattoe  with  die  existing 
70  peroeol  two-bedroom  requirement  dl 
S  511.10(k)  by  excluding  from  the  baae 
upon  which  the  7Q  percent  is  calculated 
the  amount  <tf  its  grant  that  a  ^vnlee 
uses  to  rehabilitate  to  reqoired  srisaric 
standards  units  initially  occupied  by 
very  low-inoone  persons,  in  addition. 
the  grantee  is  required  to  indude  in  its 
program  description  a  citation  of  the 
local  seismic  standard  ordinance. 

The  rule  afiows  any  grantee,  indudiag 
an  orbaa  county.  State  or  consortium,  to 
exclude  grant  amounts  used  to 
rehabilitate  less  than  two-bedroom,  very 
low-inooBie  units  to  meet  seismic 
standards,  as  long  aa  die  rehabditation 
meets  seismic  standards  required  by  the 
jurisdiction  in  which  such  property  is 
located.  Rehabilitation  to  meet  seismic 
standards  required  only  by  State  law  is 
-not  oovered-by  section  150(d)  or  by 
S  Sll.ia(k}(21.  as  amended  by  this 
Interim  rule^Turthennore.  in  aocordance 

'  with  program  policy  mth  respect  to 


other  per-unit  limitations,  the  rale  does 
not  require  grantees  to  determine 
whether  the  rental  rehabilitation  funds 
themselves,  or  the  owner's  matchiBg 
funds,  were  nsed  to  rehabilitate  the 
project  to  seismic  standards.  Aa  long  as 
a  unit  did  not  meet  local  seismic 
standards  imnediately  before  the 
rehabilitation  and  the  unit  is  brought 
into  compliance  as  a  resalt  of  the 
rehabilitation,  the  unit's  proportionate 
share  of  (he  total  grant  amount 
expended  on  the  project  may  be 
excluded  from  the  70  percent  two- 
bedroom  calculation,  to  the  extent 
smaller  units  in  the  project  are  occupied 
by  very  low-income  tamili**  after 
rehabilitation. 

The  provisions  of  the  interim  rule  on 
rehabilitation  to  meet  seismic  standards 
(i  511.10(k)(2))  apply  prospectively  only 
to  FY  1988  ami  later  year  grant  hinds. 

Finally,  the  iaterki  rule  iadndes  dw 
policy  HUD  has  annenneed  in  its  annttal 
fund  allocation  aotioes  lor  198&.  UiB 
and  1987  conoeraiqg  dMoe  or  BBore 
bedroom  units.  Sectioa  103(^2)  of  the 
Housing  and  Conummity  Pevetopsient 
Technical  Amendaiaits  Act  of  1904 
(Pub.  L  98-470)  revised  section 
17(c)(3)(A}  of  die  United  States  Housing 
Act  of  1937  to  cbhfy  dMt  d^  Secs^ary 
shall  assure  that  aa  equitable  share  of 
funds  is  used  to  provide  units  for 
families  with  childrBa.  particidarly  laiye 
families  requiring  three  or  aaire 
bedroom  units,  lite  O^Mftment 
determined  that  the  three  or  nrare 
bedroom  feature  of  this  amendment 
could  be  satisfied  if  at  feast  IS  peroeat 
of  the  units  rehabilitated  nataonitfide 
with  Rental  RehabiUtatian  Pregram 
grant  amounts  are  units  of  three  or  more 
bcdrooios.  Section  «l.U)(kKl)  of  die 
interim  rale  has  been  revved  to  reflect 
that  detennination  and  to  provide  that 
HUD  reserves  the  right  to  establish 
mandatary  three  or  more  bedroom  unit 
tar)^ts.for  specific  grantees  if  the 
national  goal  is  in  danger  of  not  b«ng 
met.  or  if  HUD  finds  that  a  grantee's 
production  of  diree  or  more  bednxm 
units  is  significandy  below  that  of 
sitnilarly  situated  grantees.  Section 
511.28(b)(4)  is  also  being  revised  to 
require  grantees  to  explain  in  their 
program  descriptions  how  they  will  give 
selectioB  priority  to  projects  containing 
three  or  more  bedroom  units. 

6.  Administrative  expeaeex.  Section 
150(e)  of  die  1987  Act  expressly 
authorizes  States  and  formula  cities  and 
ceuuties  to  retain  ap  to  10  peroeat  of  any 
rental  rehabilitation  grant  aaiounts  they 
receive  for  administrative  expenses  in 
operating  the  program.  However,  the 
statutory  lan^^e  and  the  legislative 
history  do  not  support  allowing  HUD- 
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administered  grantees  to  retuin  up  to  10 
percent  of  their  respective  grants  for 
administrative  costs,  duspite  the 
apparent  inequity  of  this  result.  In 
section  17,  as  a  whole,  the  phrase 
"receiving  resources  under  subsection 
(b),"  which  is  used  in  section  150(e), 
generally  refers  to  rental  rehabilitation 
formula  grantees,  and  the  Conference 
Report  on  the  1987  Act  (H.R.  Rep.  No. 
100-426,  November  6, 1987)  confirms 
that  Congress  intended  to  exclude  IRJD- 
administered  grantees  from  the 
administrative  costs  authority.  At  page 
180,  speaking  of  section  150(c),  that 
Report  states:  "The  conference  report 
contains  the  House  provision  with  an 
amendment  to  require  that  fees  be 
shared  where  local  governments 
administer  the  program  in  connection 
with  the  State  and  to  penult  entitlement 
communities  to  use  up  to  10  percent  of 
the  grant  for  administrative  expenses." 
(Emphasis  added.)  HUD  believes  that 
the  phrase  "entiUement  communities" 
must  refer  to  formula  grantees,  and  not 
to  HUD-administered  grantees,  who 
apply  directly  to  HUD  for  funds  with  no 
expectation  of  any  particular  formula- 
based  or  quasi-entitlement  grant 
amount. 

Although  section  ISO(e)  docs  not 
specificaliy  mention  adininistrative 
expenses  by  consortia,  the  Department 
sees  no  reason  to  exclude  those  entities 
from  the  benefits  of  section  150(e).  On 
the  contrary,  section  17(k)  (flhal 
undesignated  paragraph)  requires  the 
Secretary  to  encourage  consortia  to 
participate  in  the  program,  and  denying 
them  benefits  available  to  other 
grantees  would  have  the  opposite  effect. 

Although  the  statute  does  not  dcHne 
the  term  "administrative  expenses," 
HUD  is  under  an  executive  mandate  to 
adopt  the  cost  eligibility  standards  of 
0MB  Circular  A-87,  except  as  such 
standards  are  inconsistent  with  the  law 
governing  the  Rental  Rehabilitation 
Program.  After  review  of  A-87  and  the 
program  legislation,  HUD  is  adopting  A- 
87  as  the  standard  for  grantee 
administrative  expense  eligibility 
writhout  change. 

Like  any  other  eligible  grantee,  a  State 
is  not  required  to  use  any  of  its  grant 
amount  for  administrative  costs,  but  if  it 
does  so,  the  statute  does  require  the 
State  to  make  available  to  units  of 
general  local  government  some  portion 
of  the  retained  percentage,  if  a  unit  of 
local  government  incurs  any 
administrative  costs  eligible  under  OKID 
Circular  A-87  with  respect  to  the 
program.  While  HUD  wishas  to 
minimize  the  extent  to  which  it  must 
oversee  the  leLtionship  between  a  State 
and  its  subrccipicnt  units  of  general 


local  government,  HUD  must  establi&h 
procedures  which  are  reasonably 
designed  to  assure  that  States  comply 
with  their  statutory  cost-sharing 
mandate,  and  which  permit  HUD  to 
monitor  such  compliance,  like  any  other 
statutory  obligation.  In  order  to 
maximize  grantee  flexibility,  current 
regulations  have  been  interpreted  to 
permit  a  wide  variety  of  adininistrative 
arrangements  between  States  and  units 
of  general  local  government  relative  to 
the  distribution  of  funds,  selection  of 
projects,  review  of  rehabilitation  costs, 
negotiations  with  owners  and  entering 
into  project  agreements,  and  other 
program  operations  and  monitoring. 
(This  interim  rule  makes  technical 
changes  to  ]  511.51  intended  to  clarify 
this  flexibility.)  However,  current 
regulations  also  require  State  grantees 
to  document  their  administrative 
arrangements  with  their  units  of  general 
local  government  through  "appropriate" 
written  agreements  designed  to  assure 
compliance  with  section  17  and  Part  511 
(see  9  511.51(b)(1)). 

Similarly,  HUD  is  requiring  by  this 
rule  that  the  State's  written  agreements 
with  local  governments  participating  in 
the  State's  program  specify  the  functions 
that  the  unit  of  general  local  government 
shall  perform  and  the  procedures  by 
whicli  the  local  government's 
compensation  for  administrative 
expenses  incurred  in  performing  those 
functions  is  to  be  calculated  and  paid. 
The  description  of  functions  may  be  as 
general  or  as  specific  es  the  State  cares 
to  make  it.  The  more  general  the 
description,  the  more  latitude  local 
governments  will  have,  but  the  State 
may  wish  to  control  the  performance  of 
local  governments  more  closely,  which  it 
may  also  do  through  more  detailed 
elaboration  of  relative  functions  in  the 
agreement.  HUD  will  not  review  the 
substance  cf  these  cost-sharing 
arrangements,  cither  before  or  after  the 
fact,  but  it  will  monitor  and  review  to 
assure  that  all  administrative  cos's 
being  paid  with  grant  funds  are  in 
accordance  with  0MB  Circular  A-87. 

By  way  of  example,  the  most  likely 
situation  in  a  mixed  model  State  is  that 
both  the  State  and  units  of  geneal  local 
government  will  incur  eligible 
administrative  expenses,  and  they  will 
exceed  in  total  the  percentage  of  the 
grant  the  State  has  elected  to  use  for 
administrative  expenses  (not  to  exceed 
10  percent).  The  State-local  agreement 
should  anticipate  this  sitiation  and 
provide  how  reimbursement  will  be 
apportioned.  The  statute  ma.ndates  that 
a  unit  of  general  local  government  that 
incurs  eligible  costs  must  receive  some 
reimbiusement.  but  not  necessarily  the 


same  percentage  as  the  State.  An 
agreement  might  also  provide  a 
maximum  amount  that  a  local 
government  could  receive  for 
administrative  expenses:  if  it  incurred 
more  otherwise  eligible  expenses  than 
that,  no  additional  reimbursement 
would  be  paid. 

On  the  other  hand,  in  a  State  which 
distributes  all  funds  to  State  recipients 
which  carry  out  the  program  with  the 
minimum  of  State  supervision,  the  Slate 
may  simply  provide  that  each  State 
recipient  may  receive  10  percent  of  the 
State  recipients  portion  of  the  State's 
grant  for  administrative  costs,  end  each 
State  recipient  may  expend  these  funds 
for  any  eligible  administrative  cost  That 
would  be  perfectly  acceptable  when 
included  in  an  e.^?cment  between  the 
State  and  each  State  recipient. 

Grantees  are  also  required  by  the 
interim  rule  to  draw  down  amounts  for 
administrative  expenses  in  accordance 
with  the  program's  Cash  and 
Management  Information  System  under 
S  511.74,  as  closely  as  possible  to  the 
need  for  payment  (the  usual  standard). 
The  interim  rule  makes  technical 
amendments  to  {  511.74  to  accommodate 
drawdowns  for  administrative  expenses. 
Notwithstanding  the  authority  of  States 
to  permit  State  recipients  to  draw  down 
rehabilitation  funds  for  projects  directly, 
HUD  is  requiring  that  all  funds  for 
administrative  expenses  be  drt<wn  down 
by  States.  I'he  State  will  either  retain 
the  funds  or  pay  them  to  a  unit  of 
general  local  government,  as  agreed 
between  the  State  and  the  unit.  This 
decision  requires  the  State  initially  and 
continually  to  enforce  its  division  of 
funds  with  its  units  of  genercl  local 
government,  rather  than  MUD. 

Finally.  HUD  has  determined  that  the 
maximum  amount  permissible  for 
administrative  expenses  must  be  based 
upon  10  percent  or  less  of  a  grantee's 
initial  grant  obligation  for  a  Bscal  year 
and  that  only  FY  1988  and  later  year 
funds  are  available  fur  administrative 
costs.  These  decisions  are  based  on  both 
equity  and  administrative  convenience. 

As  to  the  use  of  FY  1988  and  later 
year  funds,  all  grantees  accepted  their 
previous  grants  without  the  benefit  of 
administrative  expense  rtimbursement. 
Some  grantees  have  already  totally  or 
largely  expended  their  funds  for  past 
yea.-s.  Since  there  is  no  available  source 
of  funds  to  provide  administrative  cost 
reimbursement  for  grantees  that  have 
already  expended  their  funds,  it  would 
be  unfair  to  give  slower  performing 
grantees  the  benefit  of  additional  funds 
for  administrative  costs.  I  lowever,  FY 
1988  and  later  year  funds  may  be  used 
to  administer  any  part  of  a  grantee's 


program,  not  just  projects  that  are  being 
undertaken  with  FY  1988  and  later  year 
funds.  In  addition,  pursuant  to  the  "pre- 
agreement"  costs  authority  in  OMB 
Circular  A-87.  HUD  is  authorizing 
grantees  to  incur  eligible  administrative 
costs  after  February  5, 1988,  and  prior  to 
the  effective  date  of  this  rule,  and  then 
to  reimburse  themselves  from  FY  1988 
funds  after  the  effective  date  of  this  rule 
for  such  otherwise  eligible 
administrative  costs. 

The  Department  has  determined  that 
10  percent  of  a  grantee's  initial  grant 
obligation  for  a  particular  fiscal  year 
will  be  the  maximum  available  to  the 
grantee  for  administrative  expenses 
from  that  year's  appropriation. 

The  Department  considered  and 
rejected  an  alternative  approach  that 
would  have  based  the  administrative 
expense  limitation  on  10  percent  of  the 
grant,  including  all  reallocations  and 
excluding  all  deobligations.  To  make 
such  a  limitation  woricable,  HUD  would 
have  been  required  to  adopt  a  policy  of 
consistently  deobligating  administrative 
funds  in  proportion  to  the  amount  of  any 
project  funds  deobligated,  and  allowing 
grantees  receiving  realloctions  to  use  an 
additional  10  percent  of  each 
reallocation  for  administrative 
expenses.  The  rejected  deobligation 
policy  would  have  presented  problems 
under  section  17(1)  of  the  1937  Act. 
which  prohibits  HUD  from 
administratively  reducing,  or 
recapturing  from  future  grants,  grants 
which  have  already  been  expended  on 
eligible  activities.  Grantees  tend  to 
expend  administrative  funds  at  a  faster 
rate  than  project  funds  are  committed, 
and  authority  to  deobligate  funds  under 
S  511.33(c)  is  based  primarily  on  lack  of 
progress  by  grantees  in  committing 
project  funds.  Therefore.  HUD  is  unable 
under  section  17(1)  routinely  to 
deobligate  expended  administrative 
funds,  in  proportion  to  the  amount  of 
grant  funds  that  are  deobligated,  unless 
HUD  were  to  establish  a  program 
requirement  that  grantees  may  only 
incur  or  drawdown  their  administrative 
funds  in  proportion  to  their  progress  in 
committing  funds. 

Such  a  requirement  would  be  an 
undue  restriction  on  grantees'  discretion 
in  structuring  their  program  operations, 
contrary  to  the  Program's  emphasis  on 
State  and  local  discretion,  and  would 
fail  to  take  into  account  that  most 
grantees  legitimately  have  much  heavier 
administrative  expenses  early  in  the 
program  year.  For  example,  most 
grantees  develop  standard  program 
documents,  advertise  for  project 
developers  and  select  projects 
competitively,  before  making  most  of 


their  project  commitments.  State 
programs,  in  particular,  incur 
administrative  costs  at  widely  varying 
rates. 

A  determination  that  administrative 
funds  may  not  be  routinely  deobligated 
in  proportion  to  §  511.33(g)  deobligations 
tend  to  mandate  that  grantees  not  be 
permitted  to  use  10  percent  of  any 
reallocations  they  may  receive  for 
administrative  costs,  since  these 
deobligations  are  the  principal  source  of 
funds  for  reallocation.  While  there  is  no 
legal  limitation  specifically  prohibiting 
the  use  of  more  than  10  percent  of  the 
total  annual  Rental  Rehabilitation 
appropriation  for  administrative  costs, 
such  an  administratively  imposed 
limitation  is  consistent  with  the  spirit  of 
the  legislation.  Furthermore,  while 
HUD'S  §  511.33  deobligation/ 
reallocation  policies  are  intended  to 
create  an  incentive  for  grantees  to 
utilize  their  funds  expeditiously,  HUD 
believes  that  the  provision  of  additional 
administrative  funds  could  be 
counterproductive  and  would  reduce  the 
amount  of  funds  available  for 
rehabilitating  units  for  lower  income 
tenants.  In  fact  with  proper  use  of  local 
economies  of  scale  and  scheduling  the 
use  of  the  additional  funds.  HUD  does 
not  believe  that  additional  project  funds 
will  result  in  a  substantial  need  for 
additional  administrative  funds.  Finally, 
a  grantee,  of  course,  must  request  and 
accept  any  reallocation  it  receives.  If  a 
grantee  does  not  have  sufficient 
resources  to  administer  a  reallocation,  it 
should  not  request  or  accept  the 
additional  funds. 

HUD  emphasizes  that  any  funds 
which  have  not  been  committed  to 
projects  on  a  timely  basis  or  drawn 
down  for  administrative  costs  (as  shown 
under  the  grantee's  account  in  the 
program's  Cash  and  Management 
Information  System)  are  available  for 
deobligation.  HUD  will  not  routinely 
allow  a  grantee  to  retain  up  to  10 
percent  of  its  grants  for  administrative 
expenses  if  eligible  costs  have  not  been 
incurred  and  drawn  down.  A  technical 
amendment  ot  i  511.33  has  been 
included  in  the  interim  rule  to  authorize 
deobligation  of  unutilized  funds  set 
aside  in  the  grantee's  account  in  the 
program's  Cash  and  Management 
Information  System  for  administrative 
expenses,  in  connection  with  other 
§  511.33(c]  deobligations.  In  addition, 
HUD  notes  that  one  of  the  principal 
standards  for  cost  eligibility  under  OMB 
Circular  A-87  is  that  costs  must  be 
"reasonable  and  necessary."  In 
particular  cases,  very  substantial  lack  of 
progress  in  relation  to  high  levels  of 
administrative  costs  could  be  factors 


contributing  to  HUD  determining  that 
some  administrative  costs  are  not 
"reasonable  and  necessary."  are  hence 
ineligible,  and  therefore  are  subject  to 
recapture  in  a  remedial  action  under 
§  511.82(c)(3). 

7.  Temporary  Authority  to  Use  States' 
Allocation  Funds  in  FmHA-eligJble 
Areas.  Section  311  of  the  1987  Act 
provides  that  any  rental  rehabilitation 
grant  amount  provided  to  a  State  under 
section  17  that  is  unutilized  from  any 
prior  fiscal  year  shall  be  available  for 
use  in  areas  eligible  for  assistance  under 
title  V  of  the  Housing  Act  of  1949.  which 
is  administered  by  the  Farmers  Home 
Administration  (FmHA).  This  authority 
terminates  on  September  30, 1989.  and  is 
described  as  a  demonstration. 

This  demonstration  does  not 
contemplate  a  special  announcement 
and  distribution  of  funds  to  State 
grantees:  it  operates  on  uncommittted 
prior  years'  funds  currently  in  the  hands 
of  States.  In  FY  1989,  FY  19B8  funds 
remaining  uncommitted  by  States  will 
also  be  available  for  the  demonstration. 
HUD  will  furnish  instructions  to  affected 
grantees  with  respect  to  identifying  in 
the  Cash  and  Management  Information 
System  projects  which  are  undertaken 
in  title  V-eligible  areas,  to  assure  that 
funds  are  not  committed  prematurely  to 
such  projects  and  to  facilitate  HUD's 
preparation  of  the  necessary  report  to 
Congress  on  the  demonstration. 
Pursuant  to  the  preagreement  costs 
authority  in  OMB  Circular  A-87.  HUD  is 
authorizing  grantees  and  owners  to 
incur  otherwise  eligible  soft  costs  for 
projects  in  rural  areas  after  February  5. 

1988.  and  prior  to  the  effective  date  of 
this  rule,  but  these  projects  may  not  be 
set  up  in  the  C/MI  System,  construction 
commenced  or  funds  disbursed  until  the 
rule  is  eH^ective. 

Under  this  demonstration,  the  rules 
for  use  of  reallocated  funds  in  tide  V- 
eligible  areas  by  States  are  the  same  as 
those  for  any  other  funds  appropriated 
for  the  same  fiscal  year,  without  regard 
to  when  the  reallocation  grant  is  made 
or  the  type  of  grantee  frx>m  which  the 
reallocated  funds  came.  That  is.  FY 
1984. 1985, 1986,  and  1987  fiinds  are 
immediately  available  for  use  in  title  V- 
eligible  areas,  whether  they  have 
already  been  reallocated  to  a  State 
grantee  or  are  reallocated  (if  possible) 
later  this  year.  (In  accordance  with 
statutory  limitations,  funds  appropriated 
for  fiscal  years  1984  and  1985  which  are 
deobligated  in  1988  and  later  years  are 
not  available  for  reallocation.)  In  FY 

1989,  fiscal  year  1986  funds  will  also  be 
available  for  projects  in  tide  V-eligible 
areas.  The  standards  for  deobligation 
and  reallocation  under  section  17(b)(3) 
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of  the  statute  and  {  511.33  of  the 
regulations  remain  in  effect  and  wilt 
continue  to  be  followed  by  HUD. 

However,  this  demonstration  is  not 
available  in  States  with  HUD- 
administered  programs.  The  language  of 
section  150(e)  clearly  states  that  a 
"grant  amount  provided  to  a  State"  is 
available  for  use  in  a  title  V-eligible 
area.  HUD-administered  grantees  are 
not  States,  and  they  receive  their  grants 
directly  from  HUD.  which  is  obviously 
not  a  State.  Also,  the  language  of  section 
17(eH2)  provides  that  HUD  shall 
establish  regulations  and  procedures  for 
HUD-administered  programs  which  are 
comparable  to  those  for  cities  and  urban 
counties  receiving  direct  grants.  In  this 
case,  however,  the  issue  is 
comparability  between  States,  not 
between  other  direct  grantees,  so 
section  17(e)(2)  is  not  relevant  to  this 
point  Therefore,  the  prohibition  against 
using  rental  rehabilitation  funds  in  title 
V-eligil)le  areas  remains  in  effect  as  to 
grantees  participating  in  a  HUD- 
administered  State  Rental  Rehabilitation 
Program. 

Notice  aad  Comment  Rule  Making 

The  Department  believes  that  the 
need  for  prompt  implementation  of 
sections  150  (a),  (c),  (d),  (e)  and  311  of 
the  1987  Act,  as  contemplated  by  this 
rule,  makes  prior  notice  and  comment 
impracticable  and  contrary  to  the  public 
interest  Each  of  the  statutory  provisions 
implemented  makes  the  Rental 
Rehabilitation  Program  more  accessible 
and  usable  to  program  participants,  thus 
improving  the  ability  of  the  program  to 
achieve  its  ob|ective  of  helping  to 
increase  the  supply  of  affordable 
housing  for  lower  income  families.  For 
these  reasons,  the  Department  does  not 
believe  that  it  is  appropriate  to  subject 
this  rule  to  notice  and  comment 
rulemaking  before  making  it  effective. 
On  the  contrary,  the  Department 
believes  that  the  public  interest  is  better 
served  by  ensuring  that  the  benefits 
contained  in  sections  150  (a),  (c).  (d).  (e) 
and  311  are  soade  available  to  the  public 
as  soon  as  possible. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  sa  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
igea  The  Fimfing  of  No  Significant 
Impact  is  available  for  putrfic  inspection 
during  regular  Iwsiness  hours  in  the 
Office  of  the  Rules  Docket  Oerk,  Office 
of  General  Counsel  Room  10276, 
Department  of  Housing  and  Urban 


Development,  451  Sevendi  Street  SW., 
Washington,  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291.  Analysis 
indicates  diat  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on      * 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  provisions  of  S  U.S.C. 
60S(b)  (the  Regulatory  Flexibility  Act), 
the  undersigned  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
implements  several  statutory  provisions 
that  improve  the  Rental  Rehabilitation 
Program.  These  changes  will  have 
neither  a  significant  economic  impact 
on.  nor  an  effect  on  a  substantial 
number  of,  small  entities. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.23a 
This  rule  was  listed  as  Sequence  No.  995 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  April  2S, 
1988  (53  FR 13854)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  24  CFR  Part  511 

Rental  rehabilitation  grants. 
Administrative  practice  and  procedure, 
Grant  programs:  housing  and  community 
development  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements.         

Accordingly,  24  CFR  Part  511  is 
amended  to  read  as  follows: 

PART  511— RENTAL  REHABnJTATlON 
QRANT PROGRAM 

1.  The  authority  citation  for  Part  511 
continues  to  read  as  follows: 

Authority:  Sec.  17,  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437o):  sec  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3S3S(d)). 

2.  Section  511.1  is  revised  to  read  as 
follows: 

9811.1    AppUcabMty  and  purpose. 

(a)  This  part  implements  the  Rental 
Rehabilitation  Program  contained  in 
section  17  of  the  United  States  Housing 
Act  of  1937.  As  more  fully  described  in 
this  part,  the  program  authorizes  the 
Secretary  of  Housing  and  Urban 


Development  to  make  rental 
rehabilitation  grants  to  help  support  the 
rehabilitation  of  eligible  real  property  to 
be  used  for  primarily  residential  rental 
purposes,  and  to  pay  for  eligible 
administrative  costs  of  grantees  (not  to 
exceed  10  percent  of  a  grantee's  initial 
grant  obligation  for  FY  1988  and  later 
years).  Grants  are  made  on  a  formula 
basis  to  cities  having  populations  of 
50,000  or  more,  urban  counties.  States, 
ami  qualifying  consortia  of 
geographically  proximate  units  of 
general  local  government  States  may 
use  all  or  part  of  their  grants  to  carry  out 
their  own  rental  rehabilitation  programs 
or  to  distribute  them  to  eligible  units  of 
general  local  government.  HUD  will 
administer  a  State's  grant  if  the  State 
chooses  not  to  do  so. 

(b)  The  purpose  of  the  program  is  to 
help  provide  affordable,  standard 
housing  for  lower  income  families  and  to 
increase  the  availability  of  housing  units 
for  the  use  of  voucher  and  certificate 
holders  under  Section  8  of  the  United 
States  Housing  Act  of  1937.  Subject  to 
the  availability  of  vouchers  and 
certificates  as  determined  by  HUD,  HUD 
will  allocate  such  assistance  for  use  in 
connection  with  the  program  to 
minimize  the  displacement  of  families 
residing  in  projects  to  be  rehabilitated 
with  rental  rehabilitation  grants,  and  to 
assist  families  who  move  from  projects 
undergoing  assisted  rehabiUtation 
activities. 

3.  Section  511.3  is  revised  to  read  as 
follows: 

(811.3    TectMileal  assistanoaL 

Subject  to  the  availability  of 
appropriations,  the  Secretary  is 
authorized  to  enter  into  grants, 
contracts,  or  cooperative  agreements  to 
provide  technical  assistance  to 
participants  in  the  Rental  Rehabilitation 
Program.  Technical  assistance  is  the 
provision  of  skills  or  knowledge  by 
those  organizations  or  individuals  that 
possess  them  to  program  participants  to 
help  them  plan,  develop,  or  administer 
their  rental  rehabilitation  programs  and 
activities  more  effectively.  Technical 
assistance  includes,  but  is  not  limited  to, 
the  collection,  processing,  and 
dissemination  of  program  information 
useful  for  local  and  national  program 
management.  The  assistance  may  be 
provided  in  several  forms  including,  but 
not  limited  to,  written  information, 
person-to-person  exchanges,  seminars, 
workshops,  or  training  sessions. 

4.  Section  511.4  is  revised  to  read  as 
follows: 


§811.4    Administrative  expenses. 

(a)  Any  formula  grantee  (which  does 
not  include  units  of  general  local 
government  receiving  grants  from  HUD 
as  provided  in  §  511.52)  may  use  not  to 
exceed  10  percent  of  the  grant  amount 
initially  obligated  to  the  grantee  for 
Federal  fiscal  year  1988  and  later  fiscal 
years  for  administrative  costs  eligible 
under  paragraphs  (b)  and  (c)  of  this 
section.  Eligible  grantees  may  draw 
down  funds  to  pay  for  eligible 
administrative  costs  through  HUD's 
Cash  and  Management  Information 
System  in  accordance  with  §  511.74  of 
this  part. 

(b)  Eligible  administrative  expenses 
are  reasonable  and  necessary  costs,  as 
described  in  OMB  Circular  A-87, 
incurred  by  the  grantee  itself,  or  by  a 
unit  of  general  local  government 
pursuant  to  a  written  cost-sharing 
agreement  with  a  State  grantee  (see 

§  511.51(a)  of  this  part),  in  carrying  out 
the  Rental  Rehabilitation  Program  in 
accordance  with  this  part. 
Administrative  expenses  do  not  mclude 
costs  of  rehabilitation  which  are 
incurred  by  and  charged  to  project 
owners  as  eligible  project  costs  under 
S  511.10(g)  of  this  part. 

|c)  A  State  grantee  shall  determine  the 
amount  of  its  rental  rehabilitation  grant 
that  it  will  permit  to  be  used  for 
administrative  expenses,  not  to  exceed 
the  maximum  pennitted  by  this  section 
The  State  grantee  shall  share  the 
amount  of  its  rental  rehabilitation  grant 
designated  for  administrative  expenses 
with  units  of  general  local  government 
that  incur  eligible  administrative  costs 
in  carrying  out  the  Rental  Rehabilitation 
Program,  whether  the  unit  of  general 
local  government  receives  a  distribution 
of  funds  from  the  State  and  selects  and 
manages  projects  independently  as  a 
State  recipient  or  whether  it  performs 
less  comprehensive  functions  by 
agreement  with  the  State.  Before  any 
eligible  administrative  expenses  are 
incurred  by  a  unit  of  general  local 
government  under  a  State's  grant  in  I^ 
1988  or  any  later  fiscal  year,  the  cost- 
sharing  arrangement  shall  be  specified 
in  a  written  agi'eement  pursuant  to 
S  511.51(a)  of  this  part  between  the  State 
grantee  and  each  unit  of  general  local 
government  that  receives  payment  from 
the  State  for  administrative  expenses 
under  this  part.  HUD  will  not  review  the 
relative  sharing  of  administrative 
expenses  between  the  State  and 
affected  units  of  general  local 
government,  but  pursuant  to  S§  oil -73 
and  511.80  it  will  review  and  audit  the 
State's  program  on  the  eligibility  of 
administrative  expenses  paid  with 
program  funds. 


§511.10    [Amended! 

5.  In  §  511.10,  paragraphs  (e)(2)  and  (k) 
are  revised,  to  read  as  follows: 

***** 

(e)  •  *  • 

(2)  Per  unit,  (i)  Except  as  provided  in 
paragraph  (e)(2)(ii)  of  this  section,  the 
amount  of  a  rental  rehabilitation  grant 
for  any  project  may  not  exceed  the  sum 
of  the  following  dollar  amounts  for 
dwelling  units  in  the  project: 

(A)  $5,000  per  unit  for  units  with  no 
bedrooms. 

(B)  $6,500  per  unit  for  units  with  one 
bedroom. 

(C)  $7,500  per  unit  for  units  with  two 
bedrooms. 

(D)  $8,000  per  unit  for  units  with  three 
or  more  bedrooms. 

(ii)  HUD  may  approve  higher  amounts 
for  projects  in  areas  of  high  material  and 
labor  costs,  as  provided  in  this 
paragraph  (e)(2)(ii)  where  the  grantee 
demonstrates  to  HUD's  satisfaction  that 
the  higher  amount  is  necessary  to 
conduct  a  rental  rehabilitation  program 
and  that  the  grantee  has  taken  every 
appropriate  step  to  contain  the  amount 
of  the  rental  rehabilitation  gram  within 
the  dollar  limits  specified  in  paragraph 
(e)(2}(i)  of  this  section.  These  higher 
amounts  will  be  determined  as  follows: 

(A)  HUD  may  approve  higher  per  unit 
amounts  for  a  grantee's  entire  rental 
rehabilitation  program  up  to.  but  not  to 
exceed,  an  amount  derived  by  applying 
the  HUD-approved  High  Cost 
Percentage  for  Base  Cities  for  the  area 
to  the  applicable  per  unit  dollar  limits: 
and 

(B)  HUD  may.  on  a  projeci-by-pioiec« 
basis,  increase  the  levels  permitted 
under  paragraph  (e|(2)(i)  of  this  section 
by  multiplying  the  original  limits  by  up 
to  140  percent  and  then  adding  the 
product  to  the  original  limits  Therefore, 
the  maximum  high  cost  grant  amounts 
per  unit  that  may  be  approved  are  240 
percent  of  the  original  per  unit  limits 

•  •  •  •  • 

(k)  Use  of  rental  rehabilitation  grants 
for  housing  for  families.  (1)  Each  grantee 
shall  ensure  that  an  equitable  share  of 
rental  rehabilitation  grant  amounts  will 
be  used  to  assist  in  the  provision  of 
housing  designed  for  occupancy  by 
families,  including  large  families  with 
children.  This  requirement  will  be 
deemed  satisfied  if  at  least  70  percent  of 
the  rental  rehabilitation  grant  amount 
made  available  to  the  grantee  is  used  to 
rehabilitate  units  containing  two  or 
more  bedrooms.  HUD  may  approve  a 
lower  percentage  standard  submitted  by 
the  grantee  in  its  program  description 
under  §  511.20,  or  thereafter,  based  on 
HUD's  determination  that  the  lower 
standard  is  justified  by  factors  such  as  a 


short  waiting  list  of  large  families 
requiring  assistance,  the  nature  of  the 
housing  stock  available  for 
rehabilitation,  or  the  financial 
infeasibility  of  rehabilitating  larger 
units.  HUD  will  assure  that  on  a 
national  basis  at  least  15  percent  of  each 
year's  rental  rehabilitation  grant 
amounts  are  used  to  rehabilitate  units 
containing  three  or  more  bedrooms. 
HUD  reserves  the  right  prospectively  to 
establish  three-  or  more  bedroom  unit 
targets  for  individual  grantees  if  the 
national  goal  is  in  danger  of  not  being 
met.  or  if  HUD  finds  that  a  grantee's 
production  of  three  or  more  bedroom 
units  is  signficantly  below  that  of 
grantees  under  similar  circumstances. 

(2)  If  a  unit  of  general  local 
government  has  an  ordinance  which 
requires  rehabilitation  to  meet  seismic 
standards,  any  grantee  may  use  up  to 
the  full  amount  of  its  annual  rental 
rehabilitation  grant  for  Federal  fiscal 
year  1988  and  later  years  (including 
reallocations  under  §  511.33(b]  of  funds 
for  the  same  fiscal  year)  without  regard 
to  the  requirements  of  paragraph  (k)(l) 
of  this  section,  but  only  to  the  extent  it 
uses  such  grant  amounts  to  rehabilitate 
units  to  meet  the  seismic  standards 
required  by  the  local  ordinance  and  the 
units  rehabilitated  are  initially  occupied 
after  rehabilitation  by  very  low-income 
families.  The  grantee  shall  identify  as 
prescribed  by  HUD  in  reports  required 
under  the  Cash  and  Management 
Information  System  authorized  by 
§  511.74  units  which:  (i)  Have  been 
rehabilitated  to  meet  the  requirements 
of  a  local  seismic  standards  ordinance. 
and  (ii)  are  initially  occupied  by  very 
low-income  families  after  rehabilitation. 
In  determining  compliance  with 
paragraph  (k)(l)  of  this  section.  HUD 
will  multiply  the  rental  rehabilitation 
grant  amounts  for  the  projects 
containing  units  rehabilitated  to  meei 
local  seismic  standards  by  the 
percentage  of  units  in  such  projects 
which  are  rehabilitated  to  meet  seismic 
standards  and  which  are  initially 
occupied  by  very  low-income  families 
after  rehabilitation,  and  then  HUD  will 
deduct  the  product  from  the  amount  of 
the  grantee's  rental  rehabilitation  grant 
for  the  year  (including  the  reallocations 
of  same  fiscal  year  funds).  The  grantee 
will  be  required  to  meet  the  70  percent 
or  other  approved  percentage, 
requirement  of  paragraph  (k)(l)  of  this 
section  only  as  to  the  remainder  of  its 
annual  grant,  so  calculated. 
«        «        *        *        * 

6.  Section  511.20(b)(4)  is  revised  to 
read  as  follows: 
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§511.20 


(b)  •  *  * 

(4)  Use  of  rentat  rehabilitation  grants 
for  housiag  for  familiea.  A  description  of 
the  grantee's  plan  to  ensure  that  an 
equitable  share  af  rental  rehabilitation 
grant  amounts  will  be  used  to  assist  in 
the  provision  of  housing  designed  for 
occupancy  by  families,  particularly 
families  requiring  three  or  more 
bedrooms.  The  grantee  will  describe 
how  it  plans  to  give  priority  to  projects 
containing  three  or  more  bedroom  units. 
If  applicable,  the  gruniee  will  include  an 
explanation  of  why  it  proposes  to  use 
less  than  70  percent  of  its  rental 
rehabilitation  grant  for  the  rehabilitation 
of  units  containing  two  or  more 
bedrooms,  as  prescribed  in  S  511.10(k] 
(1)  and  (2).  Such  explanation  shall 
include  the  citation  to  any  local  seismic 
standard  ordinance. 


§511.33    [AnwndMl] 

7.  Section  511.33(c)  is  revised  by 
adding  the  following  new  sentence  after 
the  first  sentence  thereof: 

(c)  *  *  *  In  conncMition  with  any  such 
deobligation  of  pro)ect  funds,  HUD  may 
also  deobligate  any  unutilized  funds  set 
aside  for  administrative  expenses  in  the 
grantee's  program  account  under  the 
Cash  and  Management  Infonnation 
system  established  under  i  511.74.  *  *  * 


9511.50    [AmMMtod] 

8.  Section  S11.50  is  amended  by 
redesignating  the  entire  existing  text  as 
paragraph  (a),  and  by  removing  the 
period  at  the  end  and  adding  ",  except 
as  speciHed  in  paragraph  (b)  of  this 
section."  A  new  paragraph  (b)  is  added 
which  reads  as  follows: 


UMI 


(b)  For  fiscal  year  1968,  uncommitted 
fiscal  year  1987  and  earlier  year  funds 
may  be  used  by  State  grantees  and  units 
of  general  local  government  receiving 
funds  from  State  grantees  in  areas 
eligible  for  assistance  under  title  V  of 
the  Housing  Act  of  1949.  For  fiscal  year 
1989,  uncommitted  fiscal  year  1988  and 
earlier  year  funds  may  similarly  be  used 
by  State  grantees  and  their  units  of 
general  local  government  in  title  V- 
eligible  areas.  In  accordance  with 
statutory  limitations,  funds  appropriated 
for  fiscal  years  1964  and  1985  which  are 
deobligated  in  1988  and  later  years  are 
not  available  for  reallocation.  This 
authority  to  enter  into  commitments 
with  owners  for  projects  in  title  V- 
eligible  areas  expires  on  September  30, 
1989.  Authority  to  use  funds  in  title  V- 


eligible  areas  is  not  available  for  HUD- 
administired  programs  under  f  511.52. 

$511.51    lAmandwIl 

9.  Section  511.51  (a)  and  (b)  are 
revised  to  read  as  follows: 

(a)  Type  of  program.  A  State  that 
elects  to  administer  its  allocation  in 
accordance  with  |  511.50  may.  in  its 
discretion,  use  all  or  part  of  its  rental 
rehabiUtation  pant  amounts  either  (1)  to 
cany  out  its  own  rental  rehabilitation 
program  without  the  active  participation 
of  units  ot  general  local  government;  (2) 
to  distribute  grant  amounts  to  State 
recipients  which  independently  select, 
enter  into  commitments  with  owners  for, 
and  manage  projects,  or  (3)  to  carry  out 
mixed  programs  in  which  both  the  State 
and  all  or  some  units  of  general  local 
government  each  perform  specified 
program  functions.  In  cases  in 
paragraphs  (aH2)  and  (3)  of  this  section, 
States  shall  enter  into  written 
agreements  with  each  State  recipient  or 
other  unit  of  general  local  government 
which  performs  administrative  functions 
in  connection  with  the  State's  rental 
rehabiUtation  grant  describing  (whether 
very  generally  or  mow  specifically)  the 
functions  that  the  imit  of  general  local 
government  shall  perform  and  the  terms 
and  conditions  under  which  the  unit  of 
general  local  government  participates  in 
the  program,  including  the  procedures 
by  whidi  the  unit  of  general  local 
government's  compensation  for  its 
administrative  expenses  inoured  in 
performing  the  authorized  functions  is  to 
be  calculated  and  paid. 

(b)  Program  requirements.  States  shall 
carry  out  their  rental  rehabilitation 
programs  in  accordance  with  the 
requirements  of  this  part  and  other 
applicable  laws.  In  addition,  States  that 
use  units  of  general  local  government  to 
perform  program  functions  shall: 

(1)  Ensure  that  the  units  of  general 
local  government  carry  out  their  rental 
rehabilitation  programs  in  accordance 
with  requirements  of  this  part  and  other 
applicable  laws.  States  shall  include  in 
their  agreements  with  their  units  of 
general  local  government  such 
additional  provisions  as  may  be 
appropriate  to  ensure  such  compliance 
and  to  enable  the  State  to  carry  out  its 
responsibilities  under  this  part, 
including  the  withdrawal  and 
reallocation  of  rental  rehabilitation 
grant  amounts  based  on  unit  of  general 
local  government  noncompliance 
(including  State  recipient  failure  to  meet 
a  schedule  submitted  by  the  State  under 
S  511.20(b)(g)):  and 


(2)  Conduct  such  reviews  and  audits 
of  their  units  of  local  government  as 
may  be  appropriate  to  determine 
whether  the  oaits  of  general  local 
government,  iocliufiBg  State  recipients, 
have  carried  out  their  programs  in 
accordance  with  the  requirements  of 
this  part  whether  they  have  done  so  in  a 
timely  manner,  and  whether  they  have 
continuing  capacity  to  do  so  in  a  timely 
manner. 

la  Section  511.74  is  revised  to  read  as 
follows: 

§511.74   Dtabursemenl  of  rental 
rehabWtatlon  grant  ameunis:  Caen  end 
MenaiBHisnt  InlonweWow  System. 

After  the  grantee  executes  the  grant 
agreement  and  complies  with  the 
requirements  under  Part  58  of  this  title 
for  release  of  funds,  HUD  will  disburse 
rental  rehabilitation  grant  amounts  on  a 
project-by-project  basis  or  for 
administrative  expenses  by  electronic 
funds  transfer  to  the  designated 
depository  institution  of  the  grantee,  or 
of  a  State  recipient  (funds  for  project 
rehabilitation  only).  Only  States  are 
permitted  to  request  and  receive 
disbursements  from  HUD  of  State  grant 
funds  for  administrative  expenses.  Any 
disbursement  is  conditioned  upon  the 
submission  of  satisfactory  information 
by  the  grantee  or  State  recipient  about 
the  project  or  the  administrative 
expenses  and  compliance  with  other 
procedures  specified  by  HUD  in  HUD'S 
issuances  concerning  the  Rental 
Rehabilitation  Program  Cash  and 
Management  Information  System. 
Copies  of  these  issuances  may  be 
obtained  from  HUD  Field  Offices. 
Advances  diall  be  requested  by  the 
grantee  or  State  recipient  for 
disbursement  by  HUD  as  closely  as 
possible  to  the  time  that  they  are  needed 
by  a  grantee  or  State  recipient  and  the 
owner  to  pay  eligible  rehabilitation 
costs  or  by  a  grantee  to  pay  eligible 
administrative  expenses.  Rdiabilitation 
funds  shall  immediately  be  disbursed  by 
the  grantee  or  State  recipient  and  the 
owner  in  payment  for  eligible 
rehabilitation  costs  and  shall  not  be 
disbursed  at  any  time,  relative  to  a 
project's  matching  funds,  in  any  greater 
proportion  than  the  proportion  of  rental 
rehabilitation  funds  to  matching  funds 
for  the  project 

Dated:  June  9, 1968. 
Jack  R.  Stokvis, 

General  Deputy  Aasiatant  Secretary  for 
Community  Planning  and  Development,  CD. 
(PR  Doc  8»-15140  Filed  7-5-«8: 8:45  am) 
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DEPARTMENT  OF  EOtJCATION 
[CFDA  No.  84.200] 

Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1988  Under  the 
Graduate  Assistance  in  Areas  of 
National  Need  Program 

Purpose  of  Program:  The  purpose  of 
the  Graduate  Assistance  in  Areas  of 
National  Need  Program  is  to  provide, 
through  academic  departments  and 
programs  of  institutions  of  higher 
education,  a  fellowship  program  to 
assist  graduate  students  of  superior 
ability  who  demonstrate  financial  need, 
in  order  to  sustain  and  enhance  the 
capacity  for  teaching  and  research  in 
areas  of  national  need. 

Deadline  for  Transmittal  of 
Applications:  August  10, 1988. 

A  vailoble  Funds:  $7,659,000. 

Estimated  Range  of  Awards:  $100,000- 
$500,000. 

Estimated  A  verage  Size  of  A  wards: 
$250,000. 

Estimated  Number  of  A  wards:  30. 

Pro}ecn*eriod:  36  months. 

Application:  Since  this  is  the  first  year 
of  this  program,  the  estimates  stated 
above  are  projections  for  the  guidance 
of  potential  applicants.  The  Department 
is  not  bound  by  these  estimates.  This 
notice  is  a  complete  application  package 
containing  all  the  necessary  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
program.  No  other  application  package 
is  necessary.  Applicants  are  directed  to 
the  appendix  of  this  notice  for 
applications  and  instructions. 

Applicable  Authority:  The  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs),  Part  77 
(Deflnitions  that  Apply  to  Department 
Regulations)  and  Part  78  (Education 
Appeal  Board).  The  Graduate 
Assistance  in  Areas  of  National  Need 
Program  is  authorized  under  Part  D  of 
Title  IX  of  the  Higher  Education  Act  of 
1965.  as  amended  by  Pub.  L.  99-498,  the 
I  ligher  Education  Amendments  of  1986 
(20  U.S.C.  1134l-1134q). 

Eligibility:  (a)(1)  Any  academic 
department,  program  or  unit  (hereafter 
referred  to  as  "academic  department") 
of  an  institution  of  higher  education,  as 
defined  in  section  1201(a)  of  the  Higher 
Education  Act  of  1965.  as  amended,  that 
offers  a  program  of  post-baccalaureate 
study  leading  to  a  graduate  degree  in  an 
area  of  national  need  as  established  in 
the  PRIORITIES  section  of  this  notice 
and  that  has  been  in  existence  for  at 
least  four  years  at  the  time  of 
application  is  eligible  to  apply  for  a 
grant. 


(2)  An  academic  department,  as 
described  in  paragraph  (a)(1)  of  this 
section,  may  submit  a  joint  application 
with  one  or  more  nondegree  granting 
institutions  which  have  formal 
arrangements  for  the  support  of  doctoral 
dissertation  research  with  degree- 
granting  institutions.  For  the  purposes  of 
this  program,  a  nondegree  granting 
institution  is  any  organization  which — 

(i)  Is  described  in  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1954.  and 
is  exempt  from  tax  under  section  501(a) 
of  the  Code: 

(ii)  Is  organized  and  operated 
substantially  to  conduct  scientific  and 
cultural  research  and  graduate  training 
programs; 

(iii)  Is  not  a  private  foundatioA; 

(iv)  Has  academic  personnel  for 
instruction  and  counseling  who  meet  the 
standards  of  the  institution  of  higher 
education:  and 

(v)  Has  necessary  research  resources 
not  otherwise  readily  available  in  the 
institution  of  higher  education. 

(b)  An  individual  is  eligible  to  receive 
an  award  from  an  academic  department 
participating  in  this  program  if  the 
individual — 

(1)  Has  financial  need,  as  determined 
under  criteria  developed  by  the 
institution  of  higher  education; 

(2)  Has  an  excellent  academic  record 
in  the  individual's  previous  program  or 
programs  of  study; 

(3)  Plans  a  teaching  or  research 
careen 

(4)  Plans  to  pursue  the  highest 
possible  degree  available  in  the 
individual's  course  of  study;  and 

(5)(i)  Is  a  citizen  or  national  of  the 
United  States: 

(ii)  Is  a  permanent  resident  of  the 
United  States; 

(iii)  Provides  evidence  from  the 
Immigration  and  Naturalization  Service 
that  he  or  she  is  in  the  United  States  for 
other  than  temporary  purposes  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(iv)  Is  a  permanent  resident  of  the 
Republic  of  Palau  or  the  Commonwealth 
of  the  Northern  Mariana  Islands. 

(c)  An  institution  must  provide 
assurances  that  it  will  seek  talented 
students  from  traditionally 
underrepresented  backgrounds.  The 
Secretary  suggests  that  applicants 
consider  "traditionally 
underrepresented  backgrounds"  to  mean 
minorities  and  other  groups,  including 
women,  who  historically  have  been 
underrepresented  in  the  speciRc  area  of 
graduate  study  for  which  a  fellowship  is 
awarded. 

(d)  The  academic  department  of  the 
institution  of  higher  education  is 
responsible  for  making  accurate 


determination  concerning  the  criteria  in 
paragraph  (b). 

Funding  requirements:  (a)  No  grant  to 
an  academic  department  of  an 
institution  of  higher  education  shall  be 
less  than  $100,000  nor  greater  than 
$500,000  for  any  fiscal  year. 

(b)  Prom  at  least  60  percent  of  the 
funds  received  under  this  program,  an 
academic  department  of  an  institution  of 
higher  education  shall,  consistent  with 
the  limitations  in  this  paragraph,  make 
commitments  to  graduate  students  at 
any  point  of  their  graduate  study  to 
provide  stipends  for  applicable 
expenses  except  for  tuition  and  fees  for 
the  length  of  time  necessary  to  complete 
the  course  of  graduate  study.  Because 
original  awards  to  an  academic 
department  of  an  institution  of  higher 
education  may  not  be  made  for  longer 
than  three  years,  an  academic 
department  of  an  institution  of  higher 
education  may  not  make  a  commitment 
to  a  graduate  student  for  more  than 
three  calendar  years  of  support.  If  an 
institution  successfully  competes  for  a 
new  award  in  a  subsequent  competition, 
a  student  may  receive  additional 
support,  but  in  no  case  shall  a  student 
receive  more  than  Hve  calendar  years  of 
support. 

(c)  The  size  of  the  stipend  awarded  to 
students  each  year  shall  be  determined 
by  the  institution,  except  that  no  annual 
stipend  award  under  this  program  may 
exceed  $10,000,  or  the  demonstrated 
level  of  need,  determined  on  the  basis  of 
criteria  developed  by  the  institution, 
whichever  is  less. 

(d)  From  the  remainder  of  funds,  the 
academic  department  of  program  may 
award  fellowship  recipients  amounts  to 
pay  tuition,  fees  and  other  costs  of 
education  not  included  in  student 
stipends.  No  grant  funds  may  be  used 
for  the  general  operational  overhead  of 
the  academic  department. 

Matching  Requirements:  An  academic 
department  must  provide  from  non- 
Federal  sources  an  amount  at  least 
equal  to  25  percent  of  the  grant.  The 
matching  funds  must  be  used  for  the 
same  purposes  as  the  grant  funds,  as 
specified  in  paragraphs  (a)  through  (d) 
of  the  Funding  Requirements  section  of 
this  notice. 

Priorities:  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  75.105(c)(3),  the  Secretary  has 
established  absolute  priorities  for  fiscal 
year  1988  for  applications  that  propose 
to  provide  fellowships  in  the  following 
areas  of  national  need:  1— Chemistry, 
2 — Engineering,  3 — Mathematics,  and 
4 — Physics.  Only  applications  proposing 
to  provide  fellowships  in  one  or  morn  of 
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these  areas  of  national  need  wiH  be 
considered  ander  this  competition. 

Selection  Criteria:  (a)(1)  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for  new 
grants  under  the  Graduate  Assistance  in 
Areas  of  National  Need  Program. 

(Z)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion. 

(b)  The  criteria. — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  the 
statute  that  authorizes  the  program,  as 
stated  in  the  Purpose  of  Program  section 
of  this  notice,  including  consideration 
of— 

(i)  The  objectives  of  the  project;  and 

(ii)  How  the  objectives  of  the  project 
further  the  purpose  of  the  authorizing 
statute. 

(Note:  A  statement  of  the  purpose  of 
the  authorizing  statute  is  found  in  the 
Purpose  of  Program  section  of  this 
notice.) 

(2)  Extent  of  need  for  the  project.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  as  stated  in  the  Purpose  of 
the  Program  section  of  this  notice, 
including  consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program,  as  stated  in  the  Purpose  ^f 
Program  section  of  this  notice: 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 


(Note:  The  authorizing  statute  requires 
that  grantees,  in  making  fellowship 
awards,  seek  students  from  traditionally 
underrepresented  backgrounds.) 
(4)  Quality  of  key  personnel.  [7  points) 
(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i)  (A)  and  (B)  of 
this  section  will  commit  to  the  project: 
and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b)(4)(i) 
(A)  and  (B)  of  this  section,  the  Secretary 
considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualiHcations  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost-effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 

(7)  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

Selection  Procedures;  (a) 
Geographically  balanced  review  panels 
of  nationally  recognized  scholars  will 
use  the  selection  criteria  to  evaluate, 
score,  and  rank  applications. 

(b)  Consistent  with  an  allocation  of 
awards  based  on  quality  of  competing 
applications,  an  equitable  geographic 
distribution  among  eligible  public  and 
private  institutions  of  higher  education 
will  be  promoted. 


Instructions  for  Transmittal  of 
Applications: 

No  grant  may  be  awarded  unless  a 
complete  form  has  been  received. 

(a)  If  an  applicant  wants  a  new  grant, 
the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  o(  Education. 
Application  Control  Center,  Attention: 
(CFDA  #84.200)  Washington,  DC  20202. 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington  DC  time)  on  the  deadKne 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center  Attention: 
(CFDA  #84.200)  Room  3833.  7th  &  D 
Streets,  SW.,  RO&-3,  Washington,  DC 
20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.&  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  appUcation  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Ser\ice 
does  not  uniformly  provide  a  dated 
postmark.  Before  relying  on  this  method, 
an  applicant  should  check  with  its  local 
post  office. 

(2)  An  applicant  wishing  to  know  that 
its  application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped,  self-addressed 
post  card  containing  the  CFDA  number 
and  title  of  tjlis  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department— in  Item  6a  of  this 
application  form  for  Federal  assistance 
(Standard  Form  2424)  the  CFDA 
number — and  letter,  if  any — of  the 
competition  under  which  the  application 
is  being  submitted. 

Assessment  of  Educational  Impact: 
The  Secretary  requests  comments  on 
whether  any  information  collection  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

For  Further  Information  Contact:  For 
specific  information  concerning  the 
program,  contact:  Dr.  Allen  P.  Cissell. 
Division  of  Higher  Education  Incentive 
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Programs.  Office  of  Postsecondary 
Fducation,  Department  of  Education, 
Room  3022,  ROB-3.  Mail  Slop  3327,  400 
Maryland  Avenue.  SW..  Washington. 
DC  20202.  Telephone:  (202)  732-4415. 

Program  Authority:  20  U.S.C,  1134l-q. 
Dated:  June  10, 1988. 
William  |.  Bennett, 

Sfcrclary  of  Education. 


Appendix- 
Forms 


-Application  Instructions  and 


This  application  is  divided  into  three 
parts.  These  parts  are  organized  in  the 
sume  manner  that  the  submitted 
application  should  be  organized.  The 
parts  are  as  follows: 

Part  1:  Federal  Assistance  Face  Sheet 
(Form  SF-424  and  instructions). 

Part  II:  Budget  Information  (form  and 
instructions). 

Part  III:  Application  Narrative. 

Instructions  for  Part  I — Federal 
Assistance  Face  Sheet  (SF-424)  The 
standard  form  is  used  by  applicants  as  a 
required  face  sheet  for  preapplications 
and  applications  submitted  in 


accordance  with  OMB  Circular  A-102. 
The  applicant  completes  only  items  1- 
23.  Items  24-33  are  completed  by 
Federal  agencies.  Where  possible, 
information  has  been  preprinted  for  your 
convenience.  Items  which  are  not 
applicable  have  been  marked  "N/A." 

Below  is  a  list  of  instructions  to  assist 
you  in  completing  the  applicable  items 
on  the  form. 

ITEM 

2a.  Applicant's  own  control  number,  if 
desired. 

2b.  Date  form  is  prepared  (at 
applicant's  option). 

4a-h.  Legal  name  of  applicant,  name 
of  primary  organizational  unit  which 
will  undertake  the  assistance  activity, 
complete  address  of  applicant,  and 
name  and  telephone  number  of  the 
person  who  can  provide  further 
information  about  this  request. 

5.  If  the  applicant's  organization  has 
been  assigned  an  ED-CRS  number 
consisting  of  the  IRS  employer 
identification  number  prefixed  by  "1" 


and  suffixed  by  a  two-digit  number, 
enter  the  full  entity  number  in  block  5. 

7.  Provide  the  title  and  a  summary 
description  of  the  project. 

8.  "City"  includes  town,  township  or 
other  municipality. 

9.  List  only  largest  unit  or  units 
affected,  such  as  State,  county  or  city. 

10.  Indicate  the  estimated  number  of 
persons  directly  benefiting  from  the 
project. 

12a.  Amount  requested  or  to  be 
contributed  during  the  first  funding/ 
budget  period  by  the  Federal 
Covemipent. 

12b-<.  Enter  the  amount  of  matching 
funds. 

12f.  Enter  the  total  of  Items  12a-e. 

13  &  15.  Self-explanatory. 

16.  Indicate  the  estimated  number  of 
months  to  complete  project  after  Federal 
funds  are  available. 

18  &  21.  Self-explanatory. 

23.  Name,  title  and  signature  of 
authorized  representative  of  legal 
applicant. 

WLUNO  CODE  4000-01-M 
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FEDERAL  ASSISTANCE 


t    TVPE 

9'L     -.-~.  D    NOTICE  OF  INTENT  (OPTIONAJ 

SUBMISSION  r-1 

micrkmf-  U    PREAPPLICATXJN 

P^P"^  H    APPtCArON 
tox) 


2    APPtl- 
CANT-S 
APPLI- 
CATION 
IDENTI 
FtER 


■  NUM3ER 


b  DATE 


ftat    month    day 


1« 


3    STATE 
APPLI- 
CATION 
OENTI- 
FIER 
yOTE  TO  Bf 
AKIONED 
Bt  SI  ATE 


a  N  JMBER 


b  DATE 
A&SiGNEO 


Yta'    mr<*tth    da^ 


19 


Vt-iw 
Blatk 


4    LEGAL  AfPUCANT/HECiPlENT 

•  Appkcaot  Natd* 

b  Organization  U-ri 

c  SireM/PC  Boi 

d  Cny 

(  StaM 

n  Contact  Parson  /Vam* 
4  Tflephont  -Vc ; 


•  County 
8  ZIPCpda 


7  Title  Of  applicants  project  (uae  aactwn  IV  of  lh«  tomn  to  prowda  a  sumnary  dascnpwn  o»  Ov 
) 


9   AREA  OF  PROJECT  IMPACT  tSamts  ofcuia.  counm.  uvn.  tit) 


12. 


PROPOSED  FUNDING 


a  FEDERAL 


b  APPLICANT 


C  STATE 


d  LOCAL 


•  OTHER 


Total 


00 


00 


00 


00 


00 


00 


10  ES''<MATEC  NUMBER 
OF  PERSONS  BENEFITING 


13 


CONGRESSIONAL  DISTRICTS  OF 


a  APPLICANT 


15   PROJECT  START 


DATE 


Vtor    moHtk    ^0. 


19 


b.  PROJECT 


.6  PRCJECT 
DURATION 


UOM^ 


16   DATE  DUE  TO 

FEDERAL  AGENCY  »■ 


IS 


Year    mafilh    day 


5   EMPlOVER  .OCN'IFiC.ATiCKM  NJMBE-^  (E.^4) 


6. 

PRO- 
GRAM 

ifrom  CrUA! 


a  NUMBER      I  %\l*\'\  2 !  0  I  Oj 

MULTIPLE  D 


b  TITLE  Graduate  Assistance 
in  Areas  of  National  Kced 


8   TYPE  OF  AP«>LIC*NT 'RECIPIENT 


ik'.ijrm  tifKif)! 


Entf  Cfptipnoit  knt'  I 


1 1    TYPE  OF  ASSISTANCE 

.-a«c  Giw  O-m 


U.  TYPE  CF  APPLICATION 


£«w*  appnfinmu  tenf  1  A] 


17   TYP€  C»  Cn>**j£  •ff  itr  or  Uti 


m 


19   FEDERAL  AGENCY  TO  RECEiVE  REQUEST 


a   ORGANISATIONAL  UNIT  (IF  APPROPRIATE! 

Application  Control   Center 


U.S.    Department    cf   rdi;cation 


fc  ADMINISTRATIVE  CONTACT  JIF  KNOWN) 

Charles  I.  Criffith,  Director 


20  EXISTING  FCHJERAL  GRANT 
IDENTIFICATION  NLIMBER 


NA 


c   ADDRESS 

400  Maryland  Avenue,  S.W. 

W,-,c;V,-lrgton.  D.C.  20302 


*21    REMAR>.S  ADDED 


22 

THE 

APPLICANT 
CERTIFIES 
THAT*' 


23 

CERTIFYING. 
REPRE- 
SENTATIVE 


lii^_n 


No 


To  ma  best  o'  my  knowtodga  and  bakaf 
data  m  thit  praappy^iion/apgkcation 
ara  tnja  w«d  eorract  Itia  dooumant  has 
bMn  duly  ajOionzad  by  Iha  govam«ig 
body  of  thaarpl<canl  and  Iha  applicant 
will  comply  wmtlhr  atlaCiad  asaurancM 
It  iha  ataiflanca  is  acprowad 


a   YES  THIS  NOT  iCE  OF  INTENT/PREAPPlICATION/ APPLICATION  WAS  MADE  AVAILABU  TO  THE  S'ATE 
«  EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 
OAFE 

b  NO.  PROGRAM  IS  NOT  COVERED  BY  E  O  12372  D 

OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW    U 


•  TYPEDNAMEANO  TITLE 


24    APPLICA- 
TION 
RECEIVED    19 


YtO'    month    day 


27   ACTION  TAKEN 

D  a  AWARDED 
n  b  REJECTED 
D  c   RETURNED  FOR 

AMENDMENT 
O  d   RETURNED  FOR 

EO  12372  SUBMISSION 

BY  APPLICANT  TO 

STATE 
n  a  DEFERRED 
O  t    WITHDRAWN 


b  SIGNATURE 


2S  FEDERAL  APPUCATION  IDENTIFCATION  NUMBER 


28 


FUNDING 


a   FEDERAL 


b  APPLICANT 
C   STATE 


O   LOCAL 


•   OTHER 


TOTAL 


26  FEDERAL  GRANT  IDENTIFICATION 


ttur    month    day 


29  ACTION  DATE» 


19 


.00 


00 


.00 


.00 


00 


00 


31    CONTACT  FOR  AOOiTlO^AL  INFORMA- 
TION (Seme  aid  leStfhc^e  n;imbert 


Dr.  Allen  P.  Cisscll 
(202)  732-4415 


STARTING 
DATE 


irof  mo^t^     dele 
19  


32 

ENDING 
DATE 


it«f  m<f*ii^    datt 
19 


33   REMARKS  ADDED 


Dy-s     D 


No 


KSN  7540  01-008-8162 
PREVIOUS  EDITION 

IC  lu/^T  I  *C«Q<  C 


«:4- "Oj 


S'ANiiAHU  FOf^M  424  fAoE  I  (»«..  *-i*, 
Prrxrfhed  tr  OVB  Circ^lv  A- 101 


BEST  COPY  AVAILABLE 
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PART  II 
BUDGET  INFORMATION 
GRADUATE  ASSISTANCE  IN  AREAS  OF  NATIONAL  NFFH 
FISCAL  YEAR  1988 


SECTION  A  -  SUMMARY  OF  FELLOWSHIPS 


AREA  OF  APPLICATTDM 


NUMBER  OF  FELLOWSHIPS  REQUESTED 


SECTION  B  -  FUNDS  REQUESTED  AND  COST  SHARIN'G 


.1.  Federal  Fund?  Requested  for  Student  Stipends  Is 


2.  Federal  Funds  Reooested  for  Tuition,  F«es 
and  other  Costs  of  Education  Not  Included 
in  Student  Stipends. 


3.  Total  Federal  Funds  Requested 

4.  Non-Federal  Funds 


Total  Proorajr  Funds 


CILLING  CODE  4000-OI-C 


1988 


UMI 
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Instructions  for  Part  II — Budget 
Information 

Heading  Information:  Enter  the 
current  fiscal  year. 

Section  A — Summary  of  Fellowships 

Enter  the  number  of  fellowships 
requested  for  area  of  application. 

Section  B — Funds  Requested  and  Cost 
Sharing 

1.  Federal  Funds  Requested  for 
Student  Stipends:  Enter  the  dollar 
amount  of  Federal  funds  requested  for 
student  stipends  fur  applicable  expenses 
except  for  tuition  and  fees.  (At  least  60?o 
of  the  funds  received  under  this  program 
must  be  used  to  provide  stipends.)  See 
"FUNDING  REQUIREMENTS.") 

2.  Federal  Funds  Requested  for 
Tuition,  Fees  and  Other  Costs  of 
Education  Not  Included  in  Student 
Stipends:  Enter  the  dollar  amount  of 
Federal  funds  requested  for  tuition,  fees 
and  other  costs  of  education  not 
included  in  student  stipends. 

3.  Total  Federal  Funds  Requested: 
Fjiter  the  total  Federal  funds  requested 
(sum  of  1  and  2).  Total  Federal  funds 
requested  must  not  be  less  than  $100,000 
nor  greater  than  $500,000  per  year. 

4.  Non-Federal  Funds:  Enter  the  dollar 
amount  of  funds  to  be  provided  from 
other  sources,  e.g.,  state  governments, 
local  governments,  private 
organizations,  etc.,  which  must  equal  at 
least  25  percent  of  the  amount  of  Federal 
funds  requested.  Enter  the  total  program 
funds  (sum  of  3  and  4). 

Instructions  for  Part  III — Application 
Narrative 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  information  regarding 
priorities,  and  the  SELECTION 


CRITERIA  the  Secretary  uses  to 
evaluate  applications. 
The  narrative  should — 

1.  Begin  with  an  Abstract;  that  is,  a 
summary  of  the  proposed  project; 

2.  Describe  the  current  academic 
program  and  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  notice; 

3.  Set  forth  policies  and  procedures  to 
ensure  that  Federal  funds  made 
available  under  this  program  will  be 
used  to  supplement  and,  to  the  extent 
practical,  increase  the  funds  that  would 
otherwise  be  made  available  for  the 
purpose  of  the  program  and  in  no  case  to 
supplant  those  funds; 

4.  Set  forth  policies  and  procedures  to 
assure  that,  in  making  fellowship 
awards  under  this  part,  the  institution 
will  make  awards  to  individuals  who — 

(A)  Have  financial  need,  as 
determined  under  criteria  developed  by 
the  institution; 

(B)  Have  excellent  academic  records 
in  their  previous  programs  of  study; 

(C)  Plan  teaching  or  research  careers; 
(Dj  Plan  to  pursue  the  highest  possible 

degree  available  in  their  course  of  study; 
and 

(E)  To  the  extent  possible,  are  from 
traditionally  underrepresentcd 
backgrounds.  The  Secretary  suggests 
that  applicants  consider  that 
"traditionally  underrepresented 
backgrounds"  mean  minorities  and  other 
groups,  including  women,  who 
historically  have  been  underrepresented 
in  the  specific  area  of  graduate  study  for 
which  a  fellowship  is  awarded;  and 

5.  Include  any  other  pertinent 
information  that  might  assist  the 
Scretary  in  reviewing  the  application. 

Please  limit  the  Application  Narrative 
to  no  more  than  25  doublespaced,  typed 
pages  (on  one  side  only). 


Assurances 

The  president  of  the  institution,  or 
his/her  representative,  must  certify  that 
the  assurances  listed  below  will  be  met 
if  the  applicant  receives  funds  under  this 
program.  The  signature  of  the  applicant 
on  Item  23  (b)  of  the  cover  page 
(Standard  Form  424)  certifies 
compliance  with  the  assurances.  (See 
the  printed  comment  in  Item  22  of  the 
cover  page.) 

1.  In  the  event  that  funds  made 
available  to  he  academic  department 
under  the  program  are  insufficient  to 
provide  the  assistance  due  a  student 
under  the  commitment  entered  into 
between  the  academic  departme.'.t  and 
the  student,  the  academic  department 
will  endeavor,  from  any  funds  available 
to  it  to  fulfill  the  commitment  to  the 
student. 

2.  The  applicant  will  ensure  that  no 
student  shall  receive  an  award  except 
during  periods  in  which  such  student  is 
maintaining  satisfactory  progress  in,  and 
devoting  essentially  full  time  to,  study  or 
research  in  the  field  in  which  such 
fellowship  was  awarded,  or  if  the 
student  is  engaging  in  gainful 
employment  other  than  part-time 
employment  involved  in  teaching, 
research,  or  similar  activities 
determined  by  the  institution  to  be  in 
support  of  the  student's  progress 
towards  a  degree. 

3.  The  applicant  will  comply  with  the 
matching  and  funding  requirements 
contained  in  the  FUNDING 
REQUIREMENTS  and  MATCHING 
REQUIREMENTS  sections  of  this 
application  notice. 

[FR  Doc.  88-15225  Filed  7-&-88;  8:45  am] 
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Title  3— 

Proclamation  5839  of  July  1,  1988 

The  President 

United  States-Canada  Days  of  Peace  and  Friendship,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  enduring  friendship  between  the  American  and  Canadian  peoples  is 
based  on  our  similar  aspirations  for  liberty,  justice,  individual  rights,  and 
democratic  values.  Our  governments  differ  in  form  but  embody  these  same 
principles.  Bound  by  a  common  vision  of  the  future,  the  United  States  and 
Canada  are  working  together  to  fulfill  international  responsibilities  in  the 
defense  of  freedom  and  lasting  peace  throughout  the  world. 

Our  friendship  is  reflected  as  well  in  our  extensive  trade  with  each  other. 
Canada  and  the  United  States  are  each  other's  most  important  trading  part- 
ners. We  also  have  the  world's  largest  bilateral  trading  relationship,  and  the 
recently  signed  Free  Trade  Agreement,  when  implemented,  will  increase 
prosperity  in  both  our  countries  and  further  strengthen  the  close  ties  we  enjoy. 

July  2  and  3  are  an  especially  good  time  to  commemorate  the  unique  relation- 
ship between  Americans  and  Canadians,  because  these  two  days  fall  between 
beloved  holidays — Canada  Day  on  July  1  and  America's  Independence  Day  on 
the  Fourth  of  July.  May  our  celebration  of  U.S.-Canada  Days  of  Peace  and 
Friendship  ever  remind  us  of  the  history  of  mutual  goodwill  that  unites  us  and 
of  the  sacrifices  so  many  have  made  in  each  country  for  the  freedom,  justice, 
and  peace  we  cherish. 

The  Congress  of  the  United  States,  by  House  Joint  Resolution  587.  has 
designated  July  2  and  3.  1988,  as  "United  States-Canada  Days  of  Peace  and 
Friendship"  and  authorized  and  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  this  event. 

NOW,  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  July  2  and  3, 1988,  as  United  States-Canada  Days 
of  Peace  and  Friendship.  I  call  upon  the  people  of  the  United  States  to  observe 
these  days  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  1st  day  of  July,  in 
the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twelfth. 

|FR  Doc.  88-15333 
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LIST  OF  PUBLIC  LAWS 

Last  List  July  5,  1S88 

This  Is  a  continuing  Rst  of 
public  bins  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Rubric  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Prirtfing  Office,  Washington, 
DC  20402  (phone  202-275> 
3030). 

HJ.  Res.  485/Pub.  L.  tOO- 
359 

Designating  June  26  through 
July  2,  1988,  as  'National 
Safety  Belt  Use  Week."  (June 
30,  1988;  102  Stat.  682;  1 
page)    Price:  $1.00 

HJ1.  2470/Pub.  L  100-360 

Medicare  Catastrophic 
Coverage  Act  of  1988.  (July 
1,  1988;  102  Stat.  683;  135 
pages)    Price:  $3.75 
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Federal 
Regulations 
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. Part  500-End  (Stock  No.  869-004-00065-1) 
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Title  23— Highways 
(Stock  No.  869-004-00077-4) 
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$25.00 
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section  In  addition,  a  ctiecfcNst  of  current  CFR  volumes,  comprising  a  complele  CFR  set.  appears  each  montti 
m  the  LSA  (List  o<  CFR  Sections  Affected). 


Please  do  not  delacfi 


Order  Form 


Mail  to:  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 


.  Malce  check  or  money  order  payable 


Enclosed  litxJ  $ 

to  Superintendent  of  Documents.  (Please  do  not  send  cashor 
stamps).  Include  an  additional  25%  for  kxeign  maUing. 


Ciwrg*  to  my  Dipart  Aoonrt  No. 

I  I  I  I  I  I  I  l-D 

Order  No 


Manefwara  i 


Please  send  me  the  Code  of  Federal  Regulationa  publications  I  have 
selected  above. 
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I  I  Ul  I  I  I  I  I  I  I  I  I 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat>ility  arvd  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  606 

Enforcement  of  Nondiscrimination  on 
ttie  Basis  of  Handicap  in  Programs  or 
Activities  Conducted  by  ttie  Farm 
Credit  Administration;  Effective  Date 

agency:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  final 
regulations  under  Part  606  on  ]une  1, 
1988  (53  PR  19884).  The  final  regulations 
to  Part  606  prohibit  discrimination  on 
the  basis  of  handicap  in  programs  or 
activities  conducted  by  the  FCA.  These 
regulations  provide  for  the  enforcement 
of  section  504  of  the  Rehabilitation  Act 
of  1973,  as  amended,  which  prohibits 
discrimination  on  the  basis  of  handicap, 
as  it  applies  to  the  programs  and 
activities  conducted  by  the  FCA.  In 
accordance  with  12  U.S.C.  2252,  the 
effective  date  of  the  final  rule  is  30  days 
from  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  July  6, 1988. 

EFFECTIVE  DATE:  July  6. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Lynch,  Associate  General 
Counsel,  Office  of  General  Counsel, 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive.  McLean,  Virginia  22102- 
5090,  (703)  883-4020,  TDD  (703)  883-4444. 

(12  U.S.C.  2252(a)(9)  and  (10)) 
Dated:  July  1. 1988. 

David  A.  Hill, 

Secretary,  Farm  Credit  Administration. 
[PR  Doc.  88-15236  Filed  7-6-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  ParU  404  and  416 

Supplemental  Security  Income  for  ttie 
Aged,  Blind,  and  Disabled;  Against 
Equity  and  Good  Conscience 

agency:  Social  Security  Administration, 

HHS. 

action:  Final  rule. 

summary:  In  this  final  rule  we  expand 
the  definition  of  what  we  consider  to  be 
"against  equity  and  good  conscience"  in 
deciding  whether  or  not  to  recover  an 
overpayment  of  Social  Security  and/or 
supplemental  security  income  (SSI) 
benefits.  The  new  definition  provides  a 
more  liberal  policy  for  waiving  the 
recovery  of  overpayments  under  certain 
conditions. 

DATE:  These  regulations  are  effective 
with  waiver  decisions  made  on  or  after 
July  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Heaton,  Office  of  Regulations.  3- 
B-4  Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 
telephone  (301)  965-8470. 
SUPPLEMENTARY  INFORMATION: 

Background 

Titles  II  and  XVI  of  the  Social  Security 
Act  (the  Act),  sections  204(b)  and 
1631(b)(1)(B)  respectively,  provide  that 
the  Social  Security  Administration 
(SSA)  shall  not  adjust  benefits  or  make 
recovery  because  of  an  overpayment 
from  any  individual  who  is  without  fault 
in  causing  the  overpayment  if 
adjustment  or  recovery  from  that 
individual  would  "defeat  the  purpose" 
of  the  title  or  be  "against  equity  and 
good  conscience,"  and  for  title  XVI 
cases,  "impede  efficient  or  effective 
administration"  of  that  title.  Sections 
204(a)  and  1631(b)  provide  authority  to 
issue  regulations  regarding  our 
overpayment  and  underpayment 
policies. 

Our  current  regulations,  §§  404.509 
and  416.554,  define  "against  equity  and 
good  conscience."  In  addition,  there  are 
examples  of  how  we  apply  the  definition 
in  making  determinations  on  requests  to 
waive  recovery  of  overpayments.  Our 
policy,  as  contained  in  the  definition  of 
"against  equity  and  good  conscience." 
provides  that  recovery  of  an 


overpayment  will  be  considered 
inequitable  if  an  individual  who  is 
without  fault,  as  defined  in  §§  404.510 
and  416.552,  relinquished  a  valuable 
right  or  changed  his  or  her  position  for 
the  worse  because  of  a  notice  that  we 
would  make  payment  or  because  of  the 
actual  payment.  The  individual's 
financial  circumstances  are  not 
considered  in  our  determination  of 
whether  recovery  would  be  "against 
equity  and  good  conscience."  Those 
circumstances  are  considered,  however, 
in  determining  whether  recovery  would 
"defeat  the  purpose"  of  the  title  (see 
§§404.508  and  416.553). 

In  title  II  cases,  we  generally  seek 
recovery  of  an  overpayment  from  the 
individual  who  actually  received  the 
overpayment.  If  we  are  unable  to  obtain 
repayment  from  that  individual,  we  then 
seek  recovery  by  withholding  benefits 
payable  to  any  other  individual  entitled 
to  benefits  on  the  same  record  of 
earnings  as  the  individual  who  actually 
received  the  overpayment.  In  title  XVI 
cases,  the  income  and  resources  of  both 
members  of  the  eligible  couple  are  used 
to  determine  the  monthly  payment  each 
receives.  Generally,  each  member  will 
receive  a  separate  check  for  one-half  of 
the  payment  due  the  couple.  Thus,  when 
an  overpayment  occurs  in  a  title  XVI 
case,  each  member  of  an  eligible  couple 
will,  generally,  receive  one-half  of  the 
overpayment.  We  seek  joint  recovery 
from  the  eligible  spouse  and  the  eligible 
individual.  The  usual  method  of 
recovery  is  to  withhold  an  equal  amount 
from  the  benefits  of  each  until  the 
overpayment  is  recovered.  However,  if 
we  are  unable  to  obtain  recovery  from 
both,  we  then  seek  recovery  of  the  entire 
overpayment  from  one. 

Title  II  beneficiaries  and  others  have 
pointed  out  to  us  that  individuals  who 
are  not  living  the  same  household  as  the 
individual  who  actually  received  the 
overpayment  usually  have  little  or  no 
contact  with  the  overpaid  individual  or 
that  individual's  household.  As  a  result, 
they  often  do  not  know  the  cause  or 
amount  of  the  overpayment.  Some 
individuals  in  this  situation  do  not  learn 
of  the  overpayment  and  their  liability  for 
repayment  until  they  become  entitled  to 
benefits  years  later.  Additionally,  they 
probably  do  not  derive  financial  benefit 
from  the  overpayment  amounts  received 
by  someone  else  because  they  lived  in  a 
separate  household  from  the  overpaid 
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individual  at  the  time  the  overpayment 
was  made. 

We  agree  that  our  poHcy  of  recovering 
an  overpayment  from  an  individual  who 
receives  benefits  on  the  same  earnings 
record  as  and/or  who  is  the  eUgible 
spouse  of  an  eKgible  individual  but  who 
lived  in  a  separate  houseboki  from  the 
individual  at  the  time  the  overpayment 
was  made  should  be  changed. 

For  the  reasons  stated  above,  we  are 
expanding  the  definition  for  title  II  at 
S  404.509  and  title  XVI  at  §  41&5S4  of 
"against  equity  and  good  conscience"  in 
recovery  of  an  overpayment 

Revised  Rule 

For  title  n,  we  are  expanding  the 
defmition  of  "against  equity  and  good 
conscience"  at  §  404.509  to  include  an 
individual  who  was  living  in  a  separate 
household  from  that  of  the  overpaid 
individual  and  who  did  not  receive  the 
overpayment.  For  title  XVI,  S  416.570 
provides  that  each  member  of  an  eligible 
couple  is  liable  for  his  or  her 
overpayment  and  the  overpayment  of 
his  or  her  eligible  spouse.  We  are 
expanding  the  definition  at  {  416.554  to 
permit  waiver  of  recovery  for  that  part 
of  the  overpayment  not  received  when 
the  overpayment  is  incurred  by 
members  of  an  eligible  couple  who  are 
Separated  6  months  or  less  as  provided 
in  S  416.432. 

To  show  some  of  the  circumstances  in 
which  the  expanded  definition  applies, 
we  are  adding  examples  (examples  3 
and  4  at  §  404.509  and  example  3  at 
S  416.554). 

In  addition  to  the  expanded  definition 
and  the  new  examples,  we  are  deleHng 
two  examples  at  S  404.509  that  are  no 
longer  appropriate  and  editing  the 
remaining  examples  to  reorder  or  make 
them  clearer. 

Public  Commenla 

We  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  at  52  FR 10116  on  March  30, 
1987.  We  asked  for  public  commeats 
within  a  period  of  60  days.  The  comment 
period  closed  May  29, 1987.  The  NPRM 
discussed  the  application  of  the  revised 
"against  equity  and  good  conscience" 
rules  to  tide  II  cases  only.  Because  the 
critena  :ur  .vaiver  adopted  in  the 
proposed  policy  could  also  apply  to 
concurrent  cases  (individuals  receiving 
both  title  II  and  title  XVI  benefits)  as 
well  as  some  individuals  receiving  only 
title  XVI  benefits,  we  have  decided  that 
it  would  be  inconsistent  with  die 
purpose  of  the  proposal  not  to  make  it 
applicable  to  title  XVI  as  well.  The 
result  of  this  extension  wiU  Iw  to  give 
certain  couples  receiving  title  XVI 


beneflts  an  additional  basis  for  waiver 
in  certain  limited  circumstances. 

The  rule  will  apply  under  title  XVI  to 
members  of  an  eligible  couple  who  have 
been  separated  6  months  or  less  as 
provided  in  S  416.432.  Unless  otherwise 
indicated,  the  monthly  payment  for  an 
eligible  couple  is  divided  equally  and 
paid  in  separate  checks  to  each 
individual.  When  an  eligible  couple  is 
overpaid,  each  individual  receives  a  part 
of  the  total  overpayment.  For  the  6 
months  or  less  that  the  members  of  an 
eligible  couple  are  separated,  the  rule 
provides  that  adjustment  or  recovery  is 
"against  equity  and  good  conscience" 
for  that  part  of  the  overpayment  the 
individual  who  is  without  fault  did  not 
receive,  but  is  liable  for  under  i  416.570. 
For  that  part  of  the  overpayment  the 
individual  did  receive,  the  individual 
may  also  request  waiver  under 
S  416.55a 

We  received  six  comments  on  the 
NPRM.  All  commenters  approved 
changing  the  defmition  of  "against 
equity  and  good  conscience."  However, 
several  commenters  proposed  additional 
changes  that  are  addressed  below.  To 
facilitate  our  response,  the  comments 
are  not  addressed  individually  but 
rather  by  issues  raised. 

Comment:  One  commenter  proposed 
that  we  expand  the  definition  to  include 
"or  not  living  with  the  individual  at  the 
time  recovery  of  the  overpayment  is 
sought." 

Response:  We  rejected  this 
suggestion.  The  purpose  of  the  expanded 
deflnition  reflected  in  this  final  rule 
regarding  "against  equity  and  good 
conscience"  is  to  permit  waiver  of 
recovery  of  an  overpayment  against  an 
individual  who  did  not  receive  the 
overpayment  and  could  not  be  expected 
to  have  known  about  the  overpayment 
when  it  was  made  because  the 
individual  was  living  in  a  separate 
household  from  the  person  who  caused 
the  overpayment.  Living  arrangements 
when  we  initiate  recovery  of  an 
overpayment  are  not  relevant  to  the 
purpose  of  the  definition  in  the  final 
rule. 

Comment  Two  commenters  sriggested 
that  there  be  a  new  special  waiver 
definition  stating  that  recovery  of  an 
overpayment  will  not  be  undertaken 
against  any  individual  who  did  not 
receive  the  overpayment,  whether  or  not 
the  individual  had  been  living  with  the 
overpaid  person  at  the  time  of  the 
overpayment. 

Response:  We  rejected  this  suggestion 
because  section  204(a)(1)  of  the  Act 
requires  that  we  must  recover  an 
overpayment  either  from  the  individual 
who  received  it  or  from  his  or  her  estate 
or  we  must  decrease  any  payment  that 


is  payable  to  any  other  person  on  the 
basis  of  the  earnings  record  which  was 
the  basis  of  the  payment  to  the  overpaid 
individual. 

Comment:  One  commenter  proposed 
that  SSA  records  be  used  to  determine 
that  an  individual  is  not  at  Fault  for  the 
overpayment  so  that  the  individual 
would  not  have  the  burden  of  proving 
that  he/she  lived  in  a  separate 
household  at  the  time  of  the 
overpayment  and  derived  no  benefit 
from  the  overpayment. 

Response:  We  rejected  this  proposal 
because  SSA  records  do  not  contain  the 
information  we  need  to  determine 
whether  an  individual  was  at  fault  in 
causing  the  overpayment.  Unless  the 
individual  is  without  fault  and  meets  the 
requirements  of  either  "defeat  the 
purpose"  of  the  title  or  "against  equity 
and  good  conscience."  we  cannot 
waiver  adjustment  or  recovery  of  the 
overpayment. 

Comment-  One  commenter 
recommended  that  we  define  the  term 
"derived  no  benefit"  from  the 
overpayment  to  assist  individuals  in 
showing  that  recovery  of  the 
overpayment  would  be  "against  equity 
and  good  conscience." 

Response:  We  did  not  adopt  the 
recommendation  that  we  define  the  term 
"derive  no  benefit."  However,  to  avoid 
public  confusion,  we  are  clarifying  the 
standard  by  substituting  "did  not 
receive  the  overpayment"  for  the  term  in 
question.  We  believe  this  new  wording 
is  clear  and  at  the  same  time  continues 
the  substance  of  our  policy  of  providing 
waiver  under  the  new  criteria  only  to 
the  extent  that  an  individual  did  not 
realize  financial  gain  because  he  or  she 
did  not  receive  the  overpayment.  We 
also  clarified  example  3  and  added 
example  4  at  {  404.509  and  example  3  at 
§  416.554  to  avoid  any  confusion. 

Comment:  One  commenter  suggested 
that  we  eliminate  the  requirement  that 
the  individual  must  also  "derive  no 
benefit  ht>m  the  overpayment"  because 
this  is  a  narrow  view  of  the  "against 
equity  and  good  conscience"  standard. 

Response:  We  rejected  the  substance 
of  this  suggestion.  We  believe  it  would 
be  unfair  to  treat  those  individuals  who 
realized  financial  gain  from  the 
overpayment  the  same  as  those  who  did 
not. 

Comment:  One  commenter  suggested 
that  the  regulations  show  the  contents  of 
the  notice  sent  to  individuals  advising 
them  of  the  overpayment  and  of  their 
right  to  obtain  waiver  of  the 
overpayment. 

Response:  We  rejected  this  suggestion 
because  to  show  this  and  other  notices 
in  the  Code  of  Federal  Regulations 
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(CFR)  would  expand  the  CFR  to  an 
unmanageable  size,  make  it  difficult  to 
revise  notices,  and  would  provide  Httle 
benefit.  Section  404.502a  explains  that 
we  send  a  notice  of  right  to  waiver 
consideration  to  the  overpaid  individual 
and  to  any  other  individual  against 
whom  adjustment  or  recovery  of  the 
overpayment  is  to  be  effected.  We 
believe  the  notice  mailed  to  each 
overpaid  individual  effectively  informs 
individuals  of  the  right  to  a  waiver 
determination. 

Comment  One  commenter  proposed 
that  the  regulations  show  the  steps  we 
take  to  recover  an  overpayment  and  that 
we  also  define  what  we  mean  by 
"unable  to  collect." 

Response:  We  rejected  this  proposal 
because  the  information  is  available  in 
the  Federal  Claims  Collection  Standards 
(4  CFR,  Parts  101  through  105)  which 
govern  our  overpayment  collection 
actions  and  define  when  an 
overpayme.-'.t  is  to  be  considered 
uncollectable.  These  standards  have 
Federal  government-wide  application. 

Regulatwy  Procedures 

Executive  Order  12291 

These  regulations  change  the 
definition  of  what  we  consider  to  be 
"against  equity  and  good  conscience"  in 
recovering  an  overpayment.  The  new 
dennition  implements  a  more  equitable 
policy  of  waiving  recovery  of 
overpayments  under  certain  conditions. 
We  estimate  the  cost  to  be  minor  (less 
than  $4  million  per  year).  Therefore, 
these  regulations  do  not  meet  the 
criteria  specified  in  Executive  Order 
12291  for  a  major  rule  and  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  the  Officer  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  these  regulations  affect  only 
benefit  amounts  payable  to  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L  96-354, 
the  Regulatory  Flexibility  Act  of  1980,  is 
not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Not.  13.082 — Social  Security 
Disability  Insurance;  13.803 — Social  Security 
Retirement  Insurance;  13.805 — Social  Security 
Survivors'  Insurance;  13.807 — Supplemental 
Security  Income) 


List  of  Subjects 
20  CFR  Part  404 

Administrative  practice  and 
procedure:  Death  benefits;  Disability 
benefits;  Old-Age,  Survivors  and 
Disability  Insurance. 

20  CFR  Part  416 

Administrative  practice  and 
procedure;  Aged;  Blind;  Disability 
benefits;  Public  assistance  programs; 
Supplemental  Security  Income  (SSI). 

Dated:  April  20, 1988. 
Dorcas  R.  Hardy, 

Commissioner  of  Social  Security. 
Approved:  June  8, 1988. 

Otis  R.  Bowen, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble.  Parts  404  and  416  of  Chapter 
III  of  Title  20  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  404— (AMENDED] 

1.  The  authority  citation  for  Part  404, 
Subpart  F  continues  to  read  as  follows: 

Authority:  Sees.  204(aHd).  205(a).  and  1102 
of  the  Social  Security  Act;  42  U.S.C.  404(a}- 
(d),  405(a),  and  1302. 

2.  Section  404.509  is  revised  to  read  as 
follows: 

9404J09    Against  equity  and  good 
conscience;  defined. 

(a)  Recovery  of  an  overpayment  is 
"against  equity  and  good  conscience" 
(under  title  II  ai?d  title  XVIII)  if  an 
individual — 

(1)  Changed  his  or  her  position  for  the 
worse  (Example  1)  or  relinquished  a 
valuable  right  (Example  2)  because  of 
reliance  upon  a  notice  that  a  payment 
would  be  made  or  because  of  the 
overpayment  itself:  or 

(2)  Was  living  in  a  separate  household 
from  the  overpaid  person  at  the  time  of 
the  overpayment  and  did  not  receive  the 
overpayment  fExampIes  3  and  4). 

(b)  The  individual's  financial 
circumstances  are  not  material  to  a 
Hnding  of  "against  equity  and  good 
conscience." 

Example  1.  A  widow,  having  been  awarded 
benefits  for  herself  and  daughter,  entered  her 
daughter  in  private  school  because  the 
monthly  benefits  made  this  possible.  After 
the  widow  and  her  daughter  received 
payments  for  almost  a  year,  the  deceased 
worker  was  found  to  be  not  insured  and  all 
payments  to  the  widow  and  child  were 
incorrect.  The  widow  has  no  other  funds  with 
which  to  pay  the  daughter's  private  school 
expenses.  Having  entered  the  daughter  in 
private  school  and  thus  incurred  a  financial 
obligation  toward  which  the  benefits  had 
been  applied,  she  was  in  a  worse  position 
Hnancially  than  if  she  and  her  daughter  had 


never  been  entitled  to  benefits.  In  this 
situation,  the  recovery  of  the  payments  would 
be  "against  equity  and  good  conscience." 

Example  2.  After  being  awarded  old-age 
insurance  benefits,  an  individual  resigned 
from  employment  on  the  assumption  he 
would  receive  regular  monthly  benefit 
payments.  It  was  discovered  3  years  later 
that  (due  to  a  Social  Security  Administration 
error)  his  award  was  erroneous  because  he 
did  not  have  the  required  insured  status.  Due 
to  his  age,  the  individual  was  unable  lo  get 
his  job  back  and  could  not  get  any  other 
employment.  In  this  situation,  recovery  of  the 
overpayments  would  l>e  "against  equity  and 
good  conscience"  because  the  individual 
gave  up  a  valuable  right. 

Example  3.  M  divorced  K  and  married  L.  M 
died  a  few  years  later.  When  K  files  for 
benefits  as  a  surviving  divorced  wife,  she 
learns  that  L  had  been  overpaid  S3.200  on  M's 
earnings  record.  Because  K  and  L  are  both 
entitled  to  benefits  on  M's  record  of  earnings 
and  we  could  not  recover  the  overpayment 
from  L.  we  sought  recovery  from  K.  K  was 
living  in  a  separate  household  from  L  at  the 
time  of  the  overpayment  and  did  not  receive 
the  overpayment.  K  requests  waiver  of 
recovery  of  the  $3,200  overpayment  from 
benefits  due  her  as  a  surviving  divorced  wife 
of  M.  In  this  situation,  it  would  be  "against 
equity  and  good  conscience"  to  recover  the 
overpayment  from  K. 

Example  4.  G  filed  for  and  was  awarded 
benefits.  His  daughter.  T.  also  filed  for 
student  benefits  on  G's  earnings  record.  Since 
T  was  an  independent  full-time  student 
living  in  another  State,  she  filed  for  benefits 
on  her  own  behalf.  Later,  after  T  received  12 
monthly  benefits,  the  school  reported  that  T 
had  been  a  full-time  student  only  2  months 
and  had  withdrawn  from  school.  Since  T  was 
overpaid  10  monthly  benefits,  she  was 
requested  to  return  the  overpayment  to  SSA. 
T  did  not  return  the  overpayment  and  further 
attempts  to  collect  the  overpayment  were 
unsuccessful.  G  was  asked  lo  repay  the 
overpayment  l>ecause  he  was  receiving 
benefits  on  the  same  earnings  record.  G 
requested  waiver.  To  support  his  waiver 
request  G  established  that  he  was  not  at  fault 
in  causing  the  overpayment  because  he  did 
not  know  that  T  was  receiving  benefits.  Since 
G  is  without  fault  and,  in  addition,  meets  the 
requirements  of  not  living  in  the  same 
household  at  the  time  of  the  overpayment 
and  did  not  receive  the  overpayment,  it 
would  be  "against  equity  and  good 
conscience"  to  recover  the  overpayment  from 
G. 

PART  416— {AMENDED] 

1.  The  authority  citation  for  Part  416. 
Subpart  E  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1601, 1602. 1611(c]. 
and  1631  (a),  (b),  (d).  and  (g)  of  the  Social 
Security  Act:  42  U.S.C.  1302, 1381. 1381(8). 
1382(c).  and  1383  (a),  (b).  (d),  and  (g). 

2.  Section  416.554  is  revised  to  read  as 
follows: 
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§416.554    Walvar  of  adjustment  or 
roeovwy— against  oqutty  and  good 


We  will  waive  adjustment  or  recovery 
of  an  overpayment  when  an  individual 
on  whose  behalf  waiver  is  being 
considered  is  without  fault  (as  defined 
in  S  416.552)  and  adjustment  or  recovery 
would  be  "against  equity  and  good 
conscience."  Adjustment  or  recovery  is 
considered  to  be  "against  equity  and 
good  conscience"  if  an  individual 
changed  his  or  her  position  for  the 
worse  or  relinquished  a  valuable  right 
because  of  reliance  upon  a  notice  that 
payment  would  be  made  or  because  of 
the  incorrect  payment  itself.  In  addition, 
adjustment  or  recovery  is  considered  to 
be  "against  equity  and  good  conscience" 
for  an  individual  who  is  a  member  of  an 
eligible  couple  separated  6  months  or 
less  as  provided  in  9  416.432.  for  that 
part  of  an  overpayment  not  received,  but 
subject  to  recovery  under  §  416.570. 

Example  1.  Upon  being  notified  (hdt  he  was 
eligible  for  supplemental  security  income 
payments,  an  individual  signed  a  lease  on  an 
apartment  renting  for  $15  a  month  more  than 
the  room  he  had  previously  occupied.  It  was 
subsequently  found  that  eligibility  for  the 
payment  should  not  have  been  established.  In 
such  a  case,  recovery  would  be  considered 
"against  equity  and  good  conscience." 

Example  2.  An  individual  fails  to  take 
advantage  of  a  private  or  organization 
charity,  relying  instead  on  the  award  of 
supplemental  security  income  payments  to 
support  himself.  It  was  subsequently  found 
that  the  money  was  improperly  paid. 
Recovery  would  be  considered  "against 
equity  and  good  conscience." 

Example  3.  Mr.  and  Mrs.  Smith — members 
of  an  eligible  couple — separate.  During  the  6- 
month  period  that  they  are  still  considered  an 
eligible  couple,  Mr.  Smith  receives  earned 
income  resulting  in  an  overpayment  to  both. 
Mrs.  Smith  is  found  to  be  without  fault  in 
causing  the  overpayment.  Recovery  from  Mrs. 
Smith  of  Mr.  Smith's  part  of  the  couple's 
overpayment  is  waived  as  being  "against 
equity  and  good  conscience."  Whether 
recovery  of  Mrs.  Smith's  portion  of  the 
couple's  overpayment  can  be  waived  will  be 
evaluated  separately. 

(FR  Doc.  88-1S2S6  Filed  7-6-88:  MS  am] 

SIUJNG  COOC  41S0-1I-II 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  160 
RIN  2125— AC08 

State  Fiscal  Procedures  and  Reports; 
Rescission  of  Regulation 

aqcncy:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Rescission  of  regulation. 


summary:  The  FHWA  is  rescinding  its 
regulations  concerning  the  transfer  of 
Federal-Aid  Highway  and  Safety  funds 
because  the  regulations  are  merely  a 
restatement  of  statutory  provisions. 
Errecnvt  datc  July  7,  igea 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  C.  Hanna.  Program  Analysis 
Division.  (202)  366-2906:  or  Michael ). 
Laska.  OfTice  of  the  Chief  Counsel.  (202) 
366-1383,  Federal  Highway 
Administration.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  O^ice  hours  are 
from  7:45  a.m.  to  4:15  p.m..  e.t..  Monday 
through  Friday,  except  legal  holidays. 

SUPPimOITARV  INFORMATION:  The 

provisions  contained  in  23  CFR  Part  160, 
were  issued  to  prescribe  the  procedures 
for  transfer  of  huids  under  subsections 
104  (c)  and  (d)  and  104(g)  of  title  23. 
United  States  Code.  The  regulations  are 
primarily  a  simple  restatement  of  the 
statutory  provisions  contained  in  title 
23.  U.S.C.  It  has  been  determined  that 
since  the  regulations  only  serve  to 
repeat  statutory  language,  they  are  no 
longer  considered  necessary.  States  will 
be  able  to  refer  to  Volume  1.  Chapter  6. 
Section  3  of  the  Federal-Aid  Highway 
Pr^ram  Manual  for  statutory  guidance. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
signiflcant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  No 
economic  impacts  are  anticipated  as  a 
result  of  this  action.  Accordingly,  a  full 
regulatory  evaluation  is  not  required. 
Under  the  criteria  of  the  Regulatory 
Flexibility  Act.  the  FHWA  hereby 
certifies  that  this  action  will  not  have  a 
signiflcant  economic  effect  on  a 
substantial  number  of  small  entities. 

For  the  reasons  stated  above,  the 
FHWA  flnds  good  cause  to  rescind  the 
regulation  contained  in  23  CFR  Part  160, 
without  notice  and  opportunity  for 
comment  and  without  a  30-day  delay  in 
effective  date  required  under  the 
Administrative  Procedure  Act  since 
public  comment  is  impracticable  and 
tmnecessary.  In  addition,  notice  and 
opportunity  for  comment  are  not 
required  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  because  it  is  not 
anticipated  that  such  action  would 
result  in  the  receipt  of  useful 
information. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unifled  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 


document  can  be  used  to  cross  reference 
this  action  with  the  Unifled  Agenda. 

List  of  Subjects  in  23  CFR  Part  160 

Grant  programs — transportation. 
Highways  and  roads. 

Authority:  23  U.S.C  104  (c),  (d).  and  (g). 
315: 49  CFR  1.48(b). 

PART  160-STATE  FISCAL 
PROCEDURES  AND  REPORT 
[REMOVED] 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  removes  Part  160  from 
Title  23.  Code  of  Federal  Regulations. 
Chapter  1. 

Issued  on:  June  29, 1968. 
Robert  E  Fanis, 

Federal  High  way  Administrator. 

(FR  Doc.  60-15248  Filed  7-6-68:  6:45  am) 

MLUNa  coot  4S10-lt-H 

23  CFR  Part  658 

[FHWA  Docket  Na  65-16,  Notice  No.  3] 
RIN  2125-AB66 

Truck-Tractor  Semitrailer-Semitrailer; 
B-Trams 

AOENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Final  rule. 

SUMMARV:  This  document  sets  forth  the 
designation  of  a  trudc-tractor 
semitrailer-semitrailer  combination 
vehicle  (with  a  B-train  assembly 
connecting  the  two  trailing  units)  as 
specialized  equipment  under  the 
provisions  of  section  411(d)  of  the 
Surface  Transportation  Assistance  Act 
of  1982  (STAA).  Pub.  L  97-424. 96  Stat. 
2097. 

IFFECnVE  DATI:  July  7. 1988. 

FOR  FURTHIR  INFORMATION  CONTACT 

Mr.  C).  MacGowan.  Offlce  of  Motor 
Carrier  Information  Management  and 
Analysis  (202)  366-4023  or  Mr.  David  C. 
Oliver,  O^ice  of  the  Chief  Counsel.  (202) 
366-1354.  Federal  Highway 
Administration,  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  OfTice  hours  are 
from  7:45  a.m.  to  4:15  p.m..  e.t.,  Monday 
through  Friday,  except  legal  holidays. 

SUPFLSMENTARV  MFORMATION:  In  a 
notice  of  proposed  rulemaking  (NPRM) 
titled  'Truck  Size  and  Weight: 
Revisions"  (SO  FR  8342.  March  1. 1965). 
the  FHWA  proposed  to  interpret  23  CFR 
658.13  in  such  a  manner  that  a 
combination  of  vehicles  described  as  a 
truck-tractor  semitrailer-semitrailer 
(hereinafter  referred  to  as  TTSS)  be 
considered  as  a  truck-tractor 
semitrailer-trailer  for  purposes  of  23 
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CFR  Part  658.  The  1985  NPRM  proposed 
to  accomplish  this  by  adding  the  words 
"truck-tractor  semitrailer-semitrailer" 
each  time  they  appeared  in  |  658.13. 
Based  on  the  comments  received,  the 
FHWA  recognized  such  a  rule  would  be 
inappropriate. 

Subsequently,  a  supplemental  notice 
of  proposed  rulemaking  titled  'Truck- 
Tractor  Semitrailer-Semitrailer  B- 
Trains"  (53  FR  2603.  January  29. 1988). 
proposed  to  recognize  the  TTSS  vehicle 
(with  a  B-train  assembly  connecting  the 
two  trailing  units)  as  specialized 
equipment  under  the  provisions  of 
section  411(d)  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA).  Pub.  L  97-424.  96  Stat.  2097. 

There  were  four  responses  to  the 
January  29. 1988,  supplemental  NTOM 
regarding  the  proposed  deflnition  and 
the  proposed  length  limitations.  All 
commenters  supported  the  supplemental 
NPRM.  two  with  minor  changes  to 
clarify  the  dennitions  as  discussed 
below. 

The  Government  of  the  District  of 
Columbia  and  the  State  of  California 
offered  no  adverse  comment.  The  State 
of  California  offered  the  comment  that 
the  B-train  doubles  combination  vehicle 
does  not  off-track  as  severely  as  an 
STAA  tractor-semitrailer  combination 
vehicle  and  provides  better  stability 
characteristics  than  the  more  common 
A-train  doubles  combination  vehicle. 

The  State  of  Oregon  expressed  a 
concern  regarding  the  design  of  the  flfth- 
wheel  connection  that  does  not  have  the 
off-tracking  beneflt  of  a  B-train.  In  this 
design,  the  frame  of  the  flrst  semitrailer 
is  extended  back  to  allow  for  a  flfth- 
wheel  connection.  However,  the 
extended  frame  does  not  act  as  a 
stinger,  but.  instead,  as  an  extension  of 
the  first  semitrailer  wheelbase.  Although 
Oregon's  observation  is  true,  this  vehicle 
still  does  not  off-track  as  much  as  a 
tractor-semitrailer  (46-foot)  combination, 
a  fact  that  California  pointed  out. 
Therefore.  FHWA  chooses  not  to  limit 
this  provision  to  stinger^teered  B-trains. 

The  Western  Highway  Institute 
expressed  concern  about  possible 
misinterpretation  of  the  length  exclusion 
clause.  Their  concern  was  that  since  the 
lead  semitrailer  was  manufactured  and 
"intended"  for  use  in  a  doubles 
combination  vehicle,  some  would 
conclude  that  the  overall  length 
limitation  is  28  feet  when  there  is  no 
semitrailer  mounted  to  the  B-train 
assembly.  Such  an  interpretation  would 
be  restrictive  in  that  the  truck-tractor 
lead  semitrailer  combination  vehicle 
could  not  then  operate  on  the  designated 
system  without  a  second  semitrailer 
connected.  The  FHWA  did  not  intend 
this  and  has  clarifled  the  definition  to 


provide  that  where  there  is  no 
semitrailer  mounted  to  the  B-train 
assembly,  the  lead  semitrailer  would  be 
limited  to  an  overall  length  of  48  feet,  or 
longer,  if  grandfathered. 

Regulatory  Impact 

The  FHWA  has  considered  the 
impacts  of  this  rule  and  has  determined 
that  it  is  not  a  major  rulemaking  action 
within  the  meaning  of  E.0. 12291. 
Pursuant  to  E.0. 12498.  this  rulemaking 
action  has  been  included  on  the 
Department  of  Transportation's 
Regulatory  Program  for  signiflcant 
rulemaking  actions. 

These  determinations  by  the  agency 
are  based  on  the  nature  of  the 
rulemaking.  The  FHWA  has  determined 
that  this  rulemaking  technically  amends 
the  flnal  rule  on  truck  size  and  weight 
(June  5, 1984;  49  FR  23302).  by  clarifying 
and  further  deflning  certain  issues 
contained  therein.  The  impacts  of  the 
provisions  addressed  in  this  rulemaking 
have  already  been  fully  considered  by 
the  impact  dociunentation  prepared  for 
the  June  5  flnal  rule.  Any  changes  to  the 
June  5  flnal  rule  resulting  from  this  rule 
would  not  appreciably  affect  the  impact 
documentation  initially  prepared.  The 
Regulatory  Impact  Analysis  prepared  for 
the  June  5  rulemaking  is  avaUable  for 
inspection  in  the  headquarters  office  of 
FHWA.  400  Seventh  Street,  SW,  Room 
4232.  Washington,  DC 

For  the  same  reasons  and  under  the 
criteria  of  the  Regidatory  Flexibility  Act, 
the  FHWA  hereby  certifies  that  this 
action  will  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  developing  this  flnal  rule,  the 
FHWA  has  considered  fully  the  effect 
this  rule  will  have  on  the  States  as 
required  by  E.0. 12612  on  "Federalism." 
and  the  final  rule  is  consistent  with 
those  principles. 

In  consideration  of  the  foregoing,  the 
FHWA  is  designating  the  trudi-tractor 
semitrailer-semitrailer  combination  as 
described  in  this  flnal  rule  as 
specialized  equipment. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unifled  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unifled  Agenda. 

List  of  Sobjecta  In  23  CFR  Part  6SB 

Grant  programs — transportation. 
Highways  and  roads.  Motor  carriers — 
size  and  weight. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Numl>er  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

issued  on:  )une  28. 1988. 
Robert  E.  Farrls, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  Part  658,  Chapter  1  of 
Title  23,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  658-TRUCK  SIZE  AND  WEIGHT; 
ROUTE  DESIGNATIONS— LENGTH, 
WIDTH  AND  WEIGHT  LIMITATIONS 

1.  The  authority  citation  for  23  CFR 
Part  658  continues  to  read  as  follows: 

Authority:  Sees.  133.  411.  412.  413.  and  416 
of  Pub.  L  97-424, 96  Stat.  2097  (23  U.S.C  1Z7: 
49  U.S.C.  2311.  2312.  2313  and  App.  2316)  as 
amended  by  Pub.  L  96-17.  97  Stat.  59,  and 
Pub.  L.  96-554,  96  Stat.  2829;  23  U.S.C.  315; 
and  49  CFR  1.4a 

2.  Section  658.5  is  amended  by  adding 
paragraph  (o)  as  follows: 

§6S8.S    DeflnMons. 
*        *        •        •        • 

(o)  Truck-tractor  Semitrailer- 
Semitrailer.  In  a  truck-tractor 
semitrailer-semitrailer  combination 
vehicle,  the  two  trailing  units  are 
connected  with  a  "B-train"  assembly. 
The  B-train  assembly  is  a  rigid  frame 
extension  attached  to  the  rear  frame  of  a 
flrst  semitrailer  which  allows  for  a  flfth 
wheel  connection  point  for  the  second 
semitrailer.  This  combination  has  one 
less  articulation  point  than  the 
conventional  "A  dolly"  connected  truck- 
tractor  semitrailer-trailer  combination. 

3.  Section  658.13  is  amended  by 
adding  paragraph  (dK3)  to  read  as 
follows: 

§658.13    LMigth. 


(d)  Specialized  equipment 


(3)  Truck-tractor  semitrailer- 
semitrailer,  (i)  Truck-tractcw  semitrailer- 
semitrailer  combination  vehicles  are 
considered  to  be  specialized  equipment 
No  State  shall  impose  a  length  limitation 
of  less  than  28  feet  on  any  semitrailer  or 
28V^  feet  if  the  semifrailer  was  in  legal 
operation  on  December  1. 1982, 
operating  in  a  truck-tractor  semitrailer- 
semitrailer  combination.  No  State  ahall 
impose  an  overall  length  limitation  on  a 
truck-tractor  semitrailer-semitrailer 
combination  when  each  semitrailer 
length  is  28  feet,  or  28V^  feet  if 
grandfathered. 
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(ii)  The  B-train  asKembly  is  excluded 
from  the  measurement  of  trailer  length 
when  used  between  the  first  and  second 
tiailer  of  a  truck-tractor  semitrailer- 
semitrailer  combination  vehicle. 
However,  when  there  is  no  semitrailer 
mounted  to  the  B-train  assembly,  it  will 
be  included  in  the  length  measurement 
of  the  semitrailer,  the  length  limitation 
in  this  case  being  48  feet,  or  longer  if 
grandfathered. 
|FR  Doc.  88-15249  Filed  7-6-88:  8:45  am] 

■HXHM  CODE  *»W-Zt-m 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 

Approval  of  Alal>ama  AlMndoned  Mine 
L^nd  Reclamation  Plan  Amendment 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

action:  Final  rule. 

summary:  On  June  15. 1987,  the  State  of 
Alabama  submitted  to  OSMRE  a 
proposed  amendment  to  its  Abandoned 
Mine  Land  Reclamation  (AMLR)  plan. 
The  amendment  consists  of  minor 
adjustments  in  the  Alabama  policies 
and  procedures  regarding  land 
acquisition,  management  and  disposal 
of  property,  and  reclamation  on  private 
land  (liens,  appraisals  and  rights  of 
entry).  After  opportunity  for  public 
comment  and  review  of  the  amendment, 
OSMRE  has  determined  that  the 
Alabama  amendment  meets  the 
requirements  of  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA) 
and  the  Secretary's  regulations  at  30 
CFR  Part  884.  Accordingly.  OSMRE  is 
approving  the  Alabama  AMLR  plan 
amendment. 

EFPECnVE  DATE  August  a  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Penn,  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Birmingham  Field  OfTice. 
228  West  Valley  Avenue,  Birmingham. 
Alabama  35209.  Telephone  (205)  731- 
0953. 

SUPFLEMENTARY  INFORMATION: 

L  Background 

Title  IV  of  SMCRA,  Pub.  L  95-87,  30 
U.S.C.  1201  et  seq.,  establishes  an  AMLR 
program  for  the  purposes  of  reclaiming 
and  restoring  lands  and  water  resources 
adversely  affected  by  past  mining.  This 
program  is  funded  by  a  reclamation  fee 
imposed  upon  the  production  of  coal. 
Lands  and  waters  eligible  for 


reclamation  are  those  that  were  mined 
or  affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under  State/Tribe  or 
Federal  law.  Title  IV  of  SMCRA 
establishes  the  conditions  under  which 
State/Tribes  may  obtain  primary 
authority  to  implement  this  reclamation 
program. 

The  Alabama  AMLR  plan  was 
approved  on  May  20. 1982  (47  FR  22062). 
On  June  15, 1987,  Alabama  submitted  a 
proposed  amendment  to  the  plan.  An 
approved  State/Tribe  AMLR  plan  can 
be  amended  under  the  provisions  of  30 
CFR  884.15.  Under  these  provisions,  if 
the  amendment  or  revision  changes  the 
objectives,  scope,  or  major  policies 
followed  by  the  State/Tribe  in  the 
conduct  of  its  reclamation  program, 
OSMRE  must  follow  the  procedures  set 
out  in  30  CFR  884.14  in  approving  or 
disapproving  the  amendment  or  revision 
of  a  State/Tribe  reclamation  plan. 
OSMRE  has  followed  these  procedures 
and  effective  August  8, 1988,  has 
approved  the  Alabama  AMLR  plan 
amendment. 

By  letter  dated  June  15, 1987 
(Administrative  Record  No.  AL  423) 
Alabama  submitted  an  abandoned  mine 
land  reclamation  plan  amendment 
consisting  of  revised  narratives  to 
replace  three  sections  of  the  approved 
Alabama  plan.  Specifically  the  following 
areas  of  the  Plan  are  being  revised. 

1.  Land  Acquisition,  Management  and 
Disposal  (30  CFR  Part  879):  Alabama 
submitted  revised  procedures  and  forms 
for  conducting  appraisals  on  lands  to  be 
acquired  by  the  State  under  the  AMLR 
program. 

2.  Reclamation  on  Private  Lands  (30 
CFR  Part  882)-.  Alabama  submitted 
revised  procedures  and  forms  for 
conducting  appraisals  of  eligible 
abandoned  mine  lands  (AML)  and  for 
considering  lien  potential,  satisfaction, 
and  release  of  lien  for  properties  being 
reclaimed  under  the  AMLR  program. 

3.  Rights  of  Entry  (30  CFR  Part  887): 
Alabama  submitted  revisions  making 
minor  changes  in  the  forms  used  to 
obtain  voluntary  and  nonconsensual 
rights-of-entry  on  AML  lands.  Minor 
editorial  changes  were  also  proposed  to 
bring  the  Alabama  Plan  into  line  with 
OSMRE  organizational  requirements. 

OSMRE  published  a  notice  of 
proposed  rulemaking  on  the  Alabama 
amendment  and  requested  public 
comment  on  September  16. 1987  (52  FR 
34929).  The  notice  addressed  in  detail 
the  proposed  amendment.  Since  no 
public  hearings  were  requested,  none 
were  held.  Comments  received  by 


OSMRE  on  the  amendment  are 
discussed  below: 

II.  Public  Comment 

The  U.S.  Fish  and  Wildlife  Service 
suggested  that  the  State  AMLR  program 
provide  that  agency,  or  the  Alabama 
Department  of  Conservation  and 
Natural  Resources  an  opportunity  to 
perform  an  abbreviated  review  of  land 
parcels  obtained  under  the  abandoned 
mine  land  program  to  determine  if  the 
parcels  could  serve  a  purpose  with 
regard  to  the  protection,  conservation 
and  recovery  of  endangered  or 
threatened  species.  OSMRE  has 
considered  this  comment  and  Tinds  that 
the  coordination  suggested  by  the  Fish 
and  Wildlife  Service  is  part  of  the 
general  coordination  requirement, 
already  in  the  plan,  between  the  State 
AML  agency  and  other  Federal  and 
State  agencies. 

HI.  Director's  Findings 

In  accordance  with  section  405  of 
SMCRA,  OSMRE  finds  that  Alabama 
has  submitted  an  amendment  to  its 
Abandoned  Mine  Land  Reclamation 
Plan,  subsequently  revised  and  clarified, 
and  has  determined,  pursuant  to  30  CFR 
884.15,  that: 

1.  The  State  provided  adequate  notice 
and  opportunity  for  public  comment  in 
the  development  of  the  amendment  and 
that  the  record  does  not  rer.ect  major 
unresolved  controversies. 

2.  Views  of  other  Federal  agencies 
having  an  interest  in  the  plan  have  been 
solicited  and  considered. 

3.  The  State  has  the  legal  authority, 
policies  and  administrative  structure 
necessary  to  implement  the  amendment. 

4.  The  proposed  plan  amendment 
meets  all  requirements  of  the  OSMRE 
AMLR  program  provisions. 

5.  The  State  has  an  approved  Surface 
Mining  Regulatory  Program. 

6.  The  amendment  is  in  compliance 
with  all  applicable  State  and  Federal 
laws  and  regulations. 

Under  SMCRA.  OSMRE  codifies  the 
approved  requirements  of  individual 
States,  including  decisions  on  State 
reclamation  plans  and  amendments, 
under  Parts  000  to  950  of  30  CFR 
Subchapter  T.  Provisions  relating  to 
Alabama  are  found  in  30  CFR  Part  901. 
Based  on  the  findings  above,  the 
Director  is  amending  30  CFR  901.25  to 
codify  his  approval  of  the  Alabama 
amendment  of  June  15. 1987. 

IV.  Addidonal  Findings 

1.  Federal  Paperwork  Reduction  Act: 
This  rule  does  not  contain  information 
collection  requirements  which  require 


approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507  et  seq. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On 
November  23, 1987.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3.  4. 
7.  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
disapproval  of  State/Tribe  reclamation 
plans  or  amendments.  Therefore,  this 
action  is  exempt  from  preparation  of  a 
regulatory  impact  analysis  and 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
signiHcant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  No  burden  will  be 
imposed  upon  entities  operating  in 
compliance  with  the  Act. 

3.  National  Environmental  Policy  Act 
Approval  of  State/Tribe  AMLR  plans 
and  amendments  is  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  by 
the  Department  of  the  Interior's  Manual. 
516  DM  6.  Appendix  8,  paragraph 
8.4B(30]. 

List  of  Subjects  in  30  CFR  Part  901 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  June  29. 198& 
Robert  E.  Boldt, 

Deputy  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

PART  901— AU^BAMA 

1.  The  authority  citation  for  Part  901  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  A  new  §  901.25  is  added  to  read  as 
follows: 

§  901.25    Amendment  to  approved 
AMMma  Atwndoned  Mine  Land 
ReciamatkMi  Plan. 

The  Alabama  amendment,  consisting 
of  minor  adjustments  in  the  Alabama 
policies  and  procedures  regarding  land 
acquisition,  management  and  disposal 
of  property,  and  reclamation  on  private 
land  (liens,  appraisals  and  rights  of 
entry),  as  submitted  on  June  15, 1987. 


and  modiHed  on  January  7. 1988.  is 

approved  effective  August  8. 1988. 

Copies  of  the  approved  amendment  are 

available  at  the  following  locations. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Eastern  Field 
Operations.  Ten  Parkway  Center. 
Pittsburgh.  Pennsylvania  15220. 

Alabama  Surface  Mining  Reclamation 
Commission,  Central  Bank  Building, 
2nd  Floor,  811  Second  Avenue.  Jasper, 
Alabama  35501. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Birmingham  Field 
Office,  228  West  Valley  Avenue. 
Room  302.  Birmingham.  Alabama 
34209. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Records  Office.  Room  5315. 110  L 
Street  NW..  Washington.  DC  20240. 

[PR  Doc.  88-15196  Filed  7-6-88:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  CoHisions  at  Sea,  1972; 
Amendment;  USS  Princeton 

agency:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Under  Secretary  of  the  Navy  has 
determined  that  USS  PRINCETON  (CG- 
59)  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  cruiser.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 
effective  date:  June  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  P.C.  Turner.  JAGC.  U.S.  Navy, 
Admiralty  Counsel.  Office  of  the  Judge 


Advocate  General.  Navy  Department 
200  Stovall  Street.  Alexandria.  VA 
22332-240a  Telephone  number  (202) 
325-0744. 

SUFPI.EMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Under  Secretary  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
PRINCETON  (CG-59)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS.  Annex 
I.  section  3(a),  pertaining  to  the  location 
of  the  forward  masthead  light  in  the 
forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  naval  cruiser.  The  Under 
Secretary  of  the  Navy  has  also  certified 
that  the  above-mentioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  t>een  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  In  32  CFR  Part  706 

Marine  safety.  Navigation  (water). 
Vessels. 

PART  706— (AMENDED] 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Autiiority:  33  U.S.C.  1605. 

§706.2    [Amended] 

2.  Table  Five  of  S  706.2  is  amended  by 
adding  the  following  vessel: 
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Vassal 

Numbar 

Fonvard 

mmnnMO 

IgMlass 

rfiantha 

raqulrad 

baight  abova 

hull.  Annax  1. 

sac.  2(a)(i) 

AttiMslhaad 
Rghtlass 
Ain4_5 

abova 

lonMrd 

Hght  Annax 
1.  sac  2{tm 

Masihaad 

Kghts  not 

ovaralotMr 

KgMs  wnJ 

ObilNJClNlfW. 

m 

VarHcal 
saparalionot 

Ighlsuaad 

iMhanlo«wM 

IssattMn 

laqwadby 
Annate  1.  sac. 

Alt  masihaad 

Kghunol 

wniblaovar 

vonivsfQ  liynl 

1.000  matars 

ahaadof 

ship  in  all 

nofivwl 

d0Qr69t  of 

thfn.  Annox  1, 
sac.  2(b) 

Fofwyd 
vnntnoso 
ligMtnolin 

quMtarol 

sNp.AnnaKl. 

aac  3(a) 

ANar 
masinowi 

•SI'S* 

tnan  yt 
ahipslangth 
aft  ol  forward 

1  ■  li    i  ■  li 

msitnaaa 

«^t.  Annax 
1.  sec  (3)(a) 

Parcentage 

horizontal 

aaparation 

attained. 

USS  PRINCETON „ — 

CG-M 

— 

— 

— 

— 

X 

X 
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Dated:  lune  27. 198& 
H.  Lawrence  GaneM,  UI. 
Under  Secretary  of  the  Navy. 
(FR  Doc  88-15200  Filed  7-»-B8: 8:45  am] 


32CFRPart706 

Certificatkxis  and  ExempUona  Under 
tlie  International  Regulations  for 
Preventing  ColUalona  at  Sea,  1972; 
Amendment;  USS  San  Juan 

AQENCv:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Under  Secretary  of  the  Navy  has 
determined  that  USS  SAN  JUAN  (SSN- 
751}  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  submarine.  The  intended  effect  of 
this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 
CFFCCTIve  DATG  June  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Captain  P.C.  Turner.  JAGC  U.S.  Navy. 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Depailment, 
200  Stovall  Street,  Alexandria,  VA 


22332-2400,  Telephone  number  (202) 
325-0744. 

SuefUMBrrANV  IMFOWMATICW:  Pursuant 
to  the  authority  granted  in  33  U.S.C 
1605.  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Under  Secretary  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS  SAN 
JUAN  (SSN-751)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  piupose.  cannot  comply  fully  with 
72  COLREGS:  Rule  21(c),  pertaining  to 
the  arc  of  visibility  of  the  stemlight: 
Annex  I  section  2(a)(i),  pertaining  to  the 
height  of  the  masthead  light.  Annex  L 
section  2(k),  pertaining  to  the  height  and 
relative  positions  of  the  anchor  lights: 
and  Annex  I.  section  3(b),  pertaining  to 
the  locations  of  the  sideli^ts.  Full 
compliance  with  the  above-mentioned 
72  COLREGS  provisions  would  interfere 
with  the  special  functions  and  purposes 
of  the  vessel  The  Under  Secretary  of  the 
Navy  has  also  certified  that  the  above- 
mentioned  lights  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Notice  is  also  provided  to  the  effect 
that  USS  SAN  JUAN  (SSN-751)  is  a 
member  of  the  SSN  668  class  of  vessels 
for  which  certain  exemptions,  pursuant 
to  72  COLREGS.  Rule  38,  have  been 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 


of  S  706.3.  are  equally  applicable  to  USS 
SAN  JUAN  (SSN-751). 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  pubUc  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  S2  CFR  Part  706 

Marine  safety.  Navigation  (water). 
Vessels. 

PART  706-(AMENOEO] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows. 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 


S  706.2    (Amenctod) 

2.  Table  One  of  {  706.2  is  amended  by 
adding  the  following  vessel: 


Vessel 

Numbar 

Ots- 
tanca' 

USS  SAN  JUAN 

SSN-751 

3.5 

■  Distance  in  meters  of  forward  masthead  light 
below  minimum  reqwrad  height  S2(a)(i).  Annex  I. 

3.  Table  Three  of  %  706.2  is  amended 
by  adding  the  following  vessel: 


Vessel 

Numbor 

Masthead 

lights,  arc  of 

visibdity:  Rule 

21(a) 

Side  lights,  arc 
of  vMMMy; 
Rule  21(b) 

Slem  light,  arc 
Rule  21(c) 

Side  lights. 

diatance 

inboard  ol 

ship's  sides  in 

meler8;f3(b). 

AnnaxI 

Slanighl 

distance 

ter^Mfd  ol 

slam  in 

malara:Rula 

21(c) 

Fonvard 

anchor  kgM. 

height  abova 

hull  in  meters: 

|2(k).  Annex  1 

Anchor  lights, 
raiationahip  of 

aWtahtto 

forward  light  in 

meters;  f2(k). 

Annex  1 

USS  SAN  JUAN » 

SSN-751 

229' 

iir 

208* 

4.2 

6.1 

3.5 

1.7  below. 

Dated:  June  27. 1988. 
H.  Lawrence  Garrett  III, 
Undersecretary  of  the  Navy. 
[FR  Doc.  88-15201  Filed  7-6-48;  8:45  am) 
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DEPARTMEHT  OF  EDUCATION 
34  CFR  Part  600 

inatitutional  Eligibility  Under  tlie 
Higher  Education  Act  of  1965,  aa 
Amended 

agency:  Department  of  Education. 

ACTION:  Suspension  of  effective  date  of 
34  CFR  600.3(d). 

summary:  On  April  5, 1988,  the 
Department  of  Education  published  in 
the  Federal  Register,  final  regulations 
establishing  the  rules  and  procedures 
that  the  Secretary  uses  to  determine 
whether  an  institution  or  school 
qualifies  as  an  eligible  institution  under 
the  Higher  Education  Act  of  1965,  as 
amended  (HEA),  53  FR  11208. 

These  regulations  provided  that 
§  600.3(d)  would  take  effect  on  July  1. 
1988.  Section  600.3(d]  requires 
postsecondary  institutions  which  were 
required  to  measure  their  educational 
programs  in  clock  hours  on  the 
documentation  submitted  in  appUcation 
for  state  authorization,  to  measure  their 
programs  in  clock  hours  in  fact  in  order 
to  be  recognized  as  "legally  authorized" 
by  the  Secretary. 

Subsequent  to  the  April  5, 1988, 
publication,  the  Department  received 
numerous  objections  to  the  July  1, 1988, 
effective  date.  The  objecting  parties 
indicated  that  this  effective  date  would: 
require  recalculation,  and  elimination  or 
reduction,  of  large  numbers  of  1988-69 
student-aid  awards;  adversely  affect 
postsecondary  institutions  which  relied 
on  prior  practice  in  preparing  for  the 
upcoming  academic  term  and  cause 
them  to  incur  substantial  costs;  and 
impose  significant  burdens  on  State 
departments  of  education  as  a  result  of 
postsecondary  institutions  seeking 
immediate  changes  in  State 
authorization  requirements. 

As  a  result  of  these  expressions  of 
concern  from  representatives  of 
postsecondary  institutions  and  other 
segments  of  the  education  community, 
regarding  the  impact  of  the  July  1, 1988, 
effective  date,  the  Secretary  suspends 
the  effective  date  of  paragraph  (d)  of 
S  600.3  until  July  1, 1989.  This  delay  will 
provide  postsecondary  institutions  with 
adequate  time  to  conform  to  these 
provisions  of  the  institutional  eligibility 
regulations. 

For  the  above  reasons,  the  Secretary 
finds,  in  accordance  with  5  U.S.C. 
553(b)(B).  that  the  solicitation  of  public 
comment  on  this  change  would  be 


impracticable  and  contrary  to  the  public 
interest. 

EFFECTIVE  DATE:  This  change  in  the 
effective  date  of  §  600.3(d)  takes  effect 
45  days  after  publication  in  the  Federal 
Register  or  later  if  the  Congress  takes 
certain  adjournments.  If  you  want  to 
know  the  effective  date  of  this  change, 
call  or  write  the  Department  of 
Education  contact  person.  When 
effective,  the  change  in  the  effective 
date  is  retroactive  to  July  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Virginia  G.  Re,  U.S.  Department  of 
Education,  Office  of  Postsecondary 
Education,  400  Maryland  Avenue  SW., 
(Regional  Office  Building  3,  Room  3030], 
Washington,  DC  20202.  Telephone 
number  (202)  732-4906. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply] 

Dated:  )une  30. 1988. 
William ).  Bennett. 

Secretary  of  Education. 

[FR  Doc.  88-15215  Filed  7-6-«8:  8:45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  1 

Parking  Feea  at  VA  Medical  Facilities 

AGENCY:  Veterans  Administration. 
ACTION:  Final  regulations. 

summary:  The  Veterans  Administration 
(VA)  has  developed  regulations  for 
determining  parking  fees  at  certain  VA 
medical  facilities  and  to  provide 
definitions  of  terms  relating  to  the 
payment  of  parking  charges  at  those 
facilities.  The  need  for  this  action  results 
from  the  Veterans'  Benefits 
Improvement  and  Health-Care 
Authorization  Act  of  1986  which 
requires  that  parking  fees  be  established 
at  VA  medical  facilities  where  parking 
garages  are  constructed,  acquired,  or 
altered  at  a  cost  exceeding  $500,000,  or, 
in  the  case  of  acquisition  by  lease, 
$100,000  per  year;  that  employees, 
visitors  and  other  individuals  having 
business  at  such  medical  facility  be 
charged  a  parking  fee  for  the  u^e  of  a 
parking  facility  at  the  medical  facility; 
and  that  the  established  fees  be 
reasonable  under  the  circumstances. 
The  effect  of  these  regulations  will  be  to 
provide  a  uniform  basis  for  establishing 
fees  and  to  provide  definitions  of  terms 
relating  to  payment  of  fees. 

EFFECTIVE  DATE:  These  regulations  are 
effective  August  8, 1988. 


FOR  FURTHER  INFORMATION  CONTACT 

Donald  E.  Johnson,  Chief,  Real  Property 
Program  Management  Division,  Ofilce  of 
Facilities.  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420,  (202)  233-5026. 

SUPPLEMENTARY  INFORMATION:  On 
pages  8934-35  of  the  Federal  Register  of 
March  18, 1988,  the  VA  published 
proposed  regulatory  amendments  to  38 
CFR  Part  1.  Interested  persons  were 
given  30  days  to  submit  comments, 
suggestions  or  objections. 

The  VA  received  two  comments 
concerning  the  proposal.  Of  these,  one 
comment  supported  the  proposal  in  its 
entirety;  the  other  comment,  from  the 
Veterans  of  Foreign  Wars  (VFW), 
suggested  that  Department  Service 
Officers  and  other  Accredited 
Representatives  of  the  Veterans  of 
Foreign  Wars  be  added  to  those  for 
whom  no  fees  shall  be  established  or 
collected  for  pai^cing  at  VA  medical 
facilities.  Careful  consideration  went 
into  the  development  of  the  regulations, 
the  requirements  of  the  law,  and  the 
effect  of  the  regulations  on  all 
concerned.  It  was  determined  that  only 
individuals  who  perform  services, 
without  compensation  (financial  or 
otherwise),  under  the  auspices  of  the  VA 
Voluntary  Service  (VAVS)  would  be 
exempt  from  the  payment  of  parking 
fees  at  affected  medical  facilities.  VFW 
volunteers  imder  the  auspices  of  the 
VAVS  are  eligible  for  bee  parking. 
However,  compensated  VFW  employees 
cannot  be  exempt  from  paying  required 
parking  fees  any  more  than  any  VA 
employee  who  is  required  to  pay  fees. 

The  regulations  are  adopted  as 
proposed.  We  appreciate  the  interest  of 
the  commenters. 

The  Administrator  of  Veterans  Affairs 
hereby  certifies  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  The  reason  for 
this  certification  is  that  these  regulations 
do  not  directly  affect  any  small  entities. 
Only  VA  employees,  visitors  and  others 
having  business  at  the  medical  facilities 
will  be  directly  affected.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  these  final 
regulations  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

The  VA  has  determined,  in 
accordance  with  Executive  Order  12291. 
Federal  Regulation,  that  this  final 
regulation  is  nonmajor  for  the  following 
reasons: 


25490  Federal  Regiater  /  Vol.  53.  No.  130  /  Thursday.  |uly  7.  1968  /  Ruteg  and  Regulations 


Federal  Register  /  Vol.  53.  No.  130  /  Thursday.  July  7.  1988  /  Rules  and  Regulations  25491 


(1)  It  will  not  have  an  effect  on  the 
economy  of  $100  milUon  or  more: 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices; 

(3]  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  Program  number 
for  these  final  regulations. 

List  of  SubjecU  in  38  CFR  Part  1 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Governmental 
property.  Investigations,  Privacy, 
Veterans. 

Approved:  ]une  16. 1968. 
Thomas  K.  Tumage, 
Administrator. 

PART  1-[AMENDE01 

38  CFR  Part  1,  General  is  amended  by 
adding  §§1.300  to  1.303  and  an 
undesignated  center  heading  to  read  as 
follows: 

Parking  Fees  at  VA  Medical  Fadiities 

Sec. 

1.300  Purpose. 

1.301  Deiinitions.  'i 

1.302  Applicability  and  scope. 

1.303  Policy. 

Parking  Fees  at  VA  Medical  Facilities 

Aalhority:  Sections  1.300  through  1.303 
issued  under  38  U.&C  2ia  SOOa 

§  1.300    Purpose. 

Sections  1.300  through  1.303  prescribe 
policies  and  procedures  for  establishing 
parking  fees  for  the  use  of  Veterans 
Administration  controlled  parking 
spaces  at  VA  medical  facilities. 

(Authority:  38  U.S.C.  210(c)(1),  5008) 

9 1.301    Definitions. 

As  used  in  Si  1-300  through  1.303  of 
this  title: 

(a)  "Administrator"  means  the 
Administrator  of  Veterans  Affairs. 

(b)  "Eligible  person"  means  any 
individual  to  whom  the  Administrator  is 
authorized  to  furnish  medical 
examination  or  treatment. 

(c)  "Garage"  means  a  structure  or  part 
of  a  structure  in  which  vehicles  may  be 
parked. 

(d)  "Medical  facility"  means  any 
facility  or  part  thereof  which  is  under 
the  jurisdiction  of  the  Administrator  for 
the  provision  of  health-care  services, 
including  any  necessary  buildings  and 
structures,  garage  or  parking  facility. 


(e)  "Parking  facilities"  includes  all 
surface  and  garage  parking  spaces  at  a 
VA  medical  facility. 

(f)  "Volunteer  worker"  means  an 
individual  who  performs  services, 
without  compensation,  under  the 
auspices  of  the  VA  Voluntary  Service 
(VAVS)  at  a  VA  medical  facility,  for  the 
benefit  of  veterans  receiving  care  at  that 
medical  facility. 

(Authority:  38  U.S.C.  5009) 

91.302  AppNcabWty  and  acope. 

(a)  The  provisions  of  i  S 1300  through 
1.303  apply  to  VA  medical  facility 
parking  facilities  in  the  United  States,  its 
territories  and  possessions,  and  the 
Commonwealth  of  Puerto  Rico,  and  to 
such  parking  facilities  for  the  use  of  VA 
medical  facilities  jointly  shared  by  the 
VA  and  another  Federal  agency  when 
the  facility  is  operated  by  the  VA. 
Sections  1.300  through  1.303  apply  to  all 
users  of  those  parking  facilities.  Fees 
shall  be  assessed  and  collected  at 
medical  facilities  where  parking  garages 
are  constructed,  acquired,  or  altered  at  a 
cost  exceeding  $500,000  (or,  in  the  case 
of  acquisition  by  lease,  $100,(X)0  per 
year).  The  Administrator,  in  the  exercise 
of  official  discretion,  may  also 
determine  that  parking  fees  shall  be 
charged  at  any  other  VA  medical 
fadiity. 

(b)  All  fees  established  shall  be 
reasonable  under  the  circumstances  and 
shall  cover  all  parking  facilities  used  in 
connection  with  such  VA  medical 
facility. 

(Authority:  38  U.S.C.  5009) 

91.303  PoNcy. 

(a)  General.  Parking  spaces  at  VA 
medical  faciUties  shall  only  be  provided 
under  the  following  conditions: 

(1)  The  VA  and  its  employees  shall 
not  be  liable  for  any  damages  to 
vehicles  (or  their  contents)  parked  in  VA 
paricing  facilities,  unless  such  damages 
are  directly  caused  by  such  employees 
acting  in  the  course  of  their  VA 
employment 

(2)  Parking  facilities  at  VA  medical 
facilities  shall  only  be  made  available  at 
each  medical  facility  for  such  periods 
and  under  such  terms  as  prescribed  by 
the  fecility  director,  consistent  with 

SS 1-300  through  1.303. 

(3)  VA  will  hmit  parking  facilities  at 
VA  medical  facilities  to  the  minimum 
necessary,  and  administer  those  parking 
facilities  in  full  compliance  with 
ridesharing  regulations  and  Federal 
laws. 

(b)  Fees.  (1)  As  provided  in  i  1J302, 
VA  will  assess  VA  employees, 
contractor  employees,  tenant 
employees,  visitors,  and  other 


individuals  having  business  at  a  VA 
medical  facility  where  VA  parking 
facilities  are  available,  a  parking  fee  for 
the  use  of  that  parking  facility.  All 
parking  fees  shall  be  set  at  a  rate  which 
shall  be  equivalent  to  one-half  of  the 
appropriate  fair  rental  value  (i.e., 
monthly,  weekly,  daily,  houriy)  for  the 
use  of  equivalent  commercial  space  in 
the  vicinity  of  the  medical  facility, 
subject  to  the  terms  and  conditions 
stated  in  paragraph  (a)  of  this  section. 
Fair  rental  value  shall  include  an 
allowance  for  the  costs  of  management 
of  the  parking  facilities.  The 
Administrator  will  determine  the  fair 
market  rental  value  through  use  of 
generally  accepted  appraisal  techniques. 
If  the  appraisal  establishes  that  there  is 
no  comparable  commercial  rate  because 
of  the  absence  of  commercial  paricing 
facilities  within  a  two-mile  radius  of  the 
medical  facility,  then  the  rate 
established  shall  be  not  less  than  the 
lowest  rate  charged  for  parking  at  the 
VA  medical  facility  with  the  lowest 
established  parking  fees.  Rates 
established  shall  be  reviewed 
biannually  by  the  Administrator  to 
reflect  any  increase  or  decrease  in  value 
as  determined  by  appraisal  updating. 

(2)  No  parking  fees  shall  be 
established  or  collected  for  parking 
facilities  used  by  or  for  vehicles  of  the 
following: 

(i)  Volunteer  workers  in  connection 
with  such  workers  performing  services 
for  the  benefit  of  veterans  receiving  care 
at  the  medical  facility: 

(ii)  A  veteran  or  an  eligible  person  in 
connection  with  such  veteran  or  eligible 
person  receiving  examination  or 
treatment; 

(iii)  An  individual  transporting  a 
veteran  or  eligible  person  seeking 
examination  or  treatment;  and 

(iv)  Federal  Government  employees 
using  Government  owned  or  leased  or 
private  vehicles  for  official  business. 

(Authority:  38  U.S.C.  5009) 

(PR  Doc.  88-15251  Filed  7-6-48:  &45  am] 


FEDERAL  COMMUNtCATIONS 
COMMISSION 

47  CFR  Part  73 

[My  DecKet  Na  %7-M2i  RII-5633] 

Radio  Broadcaeting  Services; 
Cop«land,KS 

AQCNCV:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  This  document  allocates  FM 
Channel  2S6C1  to  Copeland,  Kansas,  as 
that  community's  first  FM  broadcast 
service,  in  response  to  a  petition  filed  by 
Great  Plains  Christian  Radio.  Inc  The 
coordinates  for  Channel  256C1  are  37- 
32-31  and  100-37-45.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  EffecUve  July  25, 1988;  the 
window  period  for  filing  applications 
will  open  on  July  28. 1988.  and  close  on 
August  25. 1988. 

roR  nrnTHER  mromiATiON  contact: 
Kathleen  Scheuerie,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-362. 
adopted  May  11, 1988,  and  released  June 
8. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 

973.202    [Amended] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas  is  amended  by 
adding  Copeland,  Channel  256C1. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc  88-14955  Filed  7-6-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  71146-40011 

Groundfish  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

summary:  The  Acting  Director.  Alaska 
Region.  NMFS  (Regional  Director),  has 
determined  that  the  portion  of  the  total 


allowable  catches  (TACs)  of  sablefish 
allocated  to  hook-and-line  gear  in  the 
Southeast  Outside/East  Yakutat 
District,  in  the  West  Yakutat  District 
and  the  Central  Regulatory  Area  of  the 
Gulf  of  Alaska  have  been  taken. 
Therefore,  retention  of  sablefish  by 
hook-and-line  vessels  fishing  in  these 
areas  after  12:00  noon  on  July  1, 1988,  is 
prohibited.  This  action  is  necessary  to 
limit  the  retention  of  sablefish  to  the 
hook-and-line  allocation  as  established 
in  the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
DATES:  This  notice  is  effective  at  noon, 
Alaska  Daylight  Time,  (ADT),  July  1. 
until  midnight,  Alaska  Standard  Time 
(AST)  December  31, 1988.  Public 
comments  are  invited  on  this  closure 
through  July  16. 1988. 
ADDRESSES:  Comments  should  be 
addressed  to  James  W.  Brooks.  Acting 
Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  P.O.  Box 
21668.  Juneau.  AK  99802.  During  the  15- 
day  comment  period,  the  data  upon 
which  this  notice  is  based  will  be 
available  for  public  inspection  during 
business  hours  (8:00  a.m.  to  4:30  p.m., 
Monday  through  Friday]  at  the  Alaska 
Regional  Office,  NMFS,  Federal 
Building.  Room  453.  709  West  Ninth 
Street.  Jimeau.  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT 
Ronald  J.  Berg  (Fishery  Management 
Biologist  NMFS),  907-585-7230. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Regulations  implementing  the  FMP  are 
at  50  CFR  Part  672.  Section  672.2  of  the 
regulations  defines  the  Western, 
Central,  and  Eastern  Regulatory  Areas 
in  the  Gulf  of  Alaska.  This  section  also 
defines  the  regulatory  districts  of  the 
Eastern  Regulatory  area,  which  includes 
the  Southeast  Outside,  East  Yakutat 
and  West  Yakutat  Districts.  For 
purposes  of  managing  sablefish,  the 
Southeast  Outside  and  East  Yakutat 
Districts  are  combined.  Under  the 
procedure  set  forth  at  S  672.20(a),  1968 
TACs  were  established  for  each  of  the 
groundfish  species,  which  were  then 
apportioned  among  the  regulatory  areas 
or  districts.  One  of  the  species  is 
sablefish,  for  which  the  1988  TAG  in  the 
combined  Southeast  Outside/East 
Yakutat  is  6,500  mt  and  the  TACin  the 
West  Yakutat  District  is  4.900  mt  (53  FR 
890.  January  14, 1988). 

Under  §  672.24(b)(3)(ii).  if  the  share  of 
the  sablefish  TAG  assigned  to  any  type 
of  gear  for  any  area  or  district  is 
reached,  further  catches  of  sablefish 
must  be  treated  as  prohibited  apecies  for 


the  remainder  of  the  year  by  persons 
using  that  type  of  gear. 

The  directed  sablefish  fisheries  with 
hook-and-line  gear  were  previously 
closed  in  the  Southeast  Outside/East 
Yakutat  and  West  Yakutat  Districts  of 
the  Eastern  Regulatory  Area  on  May  2, 
1988  (53  FR  16129,  May  5. 1988)  and  in 
the  Central  Regulatory  Area  on  June  12 
(53  FR  22327,  June  15, 1988).  Under 
9  672.24(b)(3)(i),  incidental  catches  of 
sablefish  were  allowed  to  be  retained  by 
fishermen  using  hook-and-line  gear 
while  fishing  for  other  fish  species  in 
each  of  these  districts  and  the  Central 
Regulatory  Area  until  the  TACs  in  these 
areas  had  been  reached.  Amounts  of  the 
TACs  assigned  to  hook-and-line  gear 
have  now  been  reached,  and  further 
sablefish  catches  must  be  treated  as 
prohibited  species  after  12:00  noon. 
ADT,  on  July  1, 1988  and 
9  672.24(b)(3)(ii). 

Under  9  672.22(b)(2),  public  comments 
on  this  notice  may  be  submitted  to  the 
Regional  Director  for  15  days  following 
its  effective  date.  If  comments  are 
received,  the  necessity  for  this  closure 
will  be  reconsidered  and  a  subsequent 
notice  will  be  published  in  the  Federal 
Register,  either  confirming  this  closure's 
continued  effect,  modifying  it,  or 
rescinding  it. 

Classification 

The  specified  allocations  of  the 
sablefish  resource  between  hook-and- 
line  and  trawl  gear  in  the  Southeast 
Outside/East  Yakutat  District  in  the 
West  Yakutat  District  and  in  the 
Central  Regulatory  Area  will  be 
jeopardized  unless  this  notice  takes 
effect  promptly.  Therefore,  NOAA  finds 
for  good  cause  that  prior  opportunity  for 
public  comment  on  this  notice  is 
contrary  to  the  public  interest  and  its 
effective  date  should  not  be  delayed. 

This  action  is  taken  under  9§  672.22 
and  672.24  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  el  seq. 
Dated:  June  30. 1988. 

Richard  H.  Scfaaefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  88-15218  Filed  7-1-88;  1:29  pm' 
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50  CFR  Part  674 
[Docket  No.  I063(M130] 

Higf)  Seas  Salmon  Hsltery  Off  Alaska 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Final  rule. 

summary:  The  Secretary  of  Commerce 
(Secretary)  announces  the  commercial 
salmon  Ashing  periods  in  the  exclusive 
economic  zone  (EEZ)  off  Southeast  (S.E.) 
Alaska  for  1988.  The  Secretary  notes 
that  the  PaciHc  Salmon  Commission 
(Commission)  has  established  a  base 
harvest  limit  of  263.000  chinook  salmon 
for  all  commercial  and  recreational 
fisheries  in  S.E.  Alaska  in  1988.  This 
action  by  the  Secretary  is  necessary  to 
establish  the  opening  of  the  commercial 
troll  fishery  for  1988  and  is  intended  to 
conserve  chinook  salmon  stocks 
covered  by  the  Pacific  Salmon  Treaty. 
EFFECTIVE  DATE:  )uly  1.  1988. 
FOR  FURTHER  INFORMATION  CONTACT. 

Aven  M.  Andersen  (Fishery 

Management  Biologist.  NMFS).  907-586- 

7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  7(a)  of  Pub.  L  99-5.  the  Pacific 
Salmon  Treaty  Act  of  1985, 16  U.S.C. 
3631  et  seq.,  requires  the  Secretary  to 
issue  conforming  amendatory 
regulations  applicable  to  the  U.S.  EEZ  to 
fulfill  U.S.  treaty  obligations  to  Canada. 
This  action  amends  the  regulations  at  50 
CFR  Part  674  to  adopt  fishing  seasons 
and  catch  limitations  for  1988  that,  in 
conjunction  with  similar  measures 
adopted  by  the  State  of  Alaska  (State) 
for  its  waters,  will  ensure  that  the  high 
seas  salmon  fishery  is  conducted  in  a 
manner  that  fulfills  our  international 
obligations  under  the  Pacific  Salmon 
Treaty. 

Quotas  for  Chinook  Salmon 

The  Commission  established  the  1988 
chinook  salmon  quotas  at  its  meeting  in 
February  1988.  For  all  salmon  fisheries 
in  S.E.  Alaska,  the  Commission  set  the 
harvest  quota  at  263,000  chinook  salmon 
from  the  base  stocks:  this  number  equals 
last  year's  base  quota.  The  base  stocks 
are  those  wild  and  hatchery  stocks  that 
were  being  harvested  in  this  fishery 
when  the  treaty  was  signed. 

In  addition,  the  Commission  entitled 
Alaska  to  exceed  the  base  harvest  quota 
with  a  supplemental  harvest  of  chinook 
salmon  produced  by  Alaska  hatcheries 
that  are  in  excess  of  those  included  in 
the  base  stocks.  The  amount  of  this 
supplement  will  be  calculated  in  season 
using  procedures  approved  by  the 


Commission:  the  preseason  estimate 
cturently  is  27.000  chinook,  which  will 
bring  the  total  allowable  harvest  to 
about  290,000  chinook. 

Chinook  Harvest  Guidelines  for  the  Troll 
Fishery 

The  Alaska  Board  of  Fisheries  (Board) 
met  in  Sitka  during  April  1988.  It  did  not 
consider  any  changes  in  the  existing 
harvest  guidelines  for  chinook  among 
the  various  groups  of  fishermen;  thus, 
the  guidelines  established  in  1987  apply 
in  1988.  Therefore,  of  the  263.000 
chinook  base  quota,  the  harvest 
guidelines  are  as  follows:  Sport — 22.000; 
net  (seine,  drift  gill  net,  set  gill  net,  and 
trap)— 20.000;  troll— 221.000.  Also,  the 
Board  did  not  allocate  the  new- 
enhancement  supplement  of  27.000,  but 
each  fishery  will  be  allowed  to  catch  as 
many  of  those  supplemental  chinook  as 
it  can  until  the  Commission's  base  quota 
is  reached.  The  exact  number  of  the 
supplemental  chinook  salmon  each 
fishery  harvests  will  be  determined  as 
the  season  progresses,  from  the  recovery 
of  coded-wire  tags  from  the  Alaska 
hatchery  fish,  and  these  fish  will  be 
excluded  from  the  catch  in  determining 
when  the  base  quota  is  reached. 

The  guideline  for  the  harvest  of 
chinook  salmon  by  the  summer  troll 
fishery  will  be  about  156.000  because  the 
winter  troll  fishery  in  State  waters  has 
already  harvested  about  65,000  of  the 
221,000  available.  The  156,000  applies  to 
all  commercial  salmon  trolling  in  the 
marine  waters  of  S.E.  Alaska  and  the 
EEZ:  there  is  no  separate  allocation  for 
the  troll  fishery  in  the  EEZ. 

The  Summer  Troll  Fishing  Season 

The  Board  set  the  opening  date  of  the 
summer  commercial  troll  season  as  July 
1  and  directed  that  the  season  be  closed 
when  the  quota  has  been  harvested.  The 
Board  intended  that  the  chinook  troll 
fishery  be  managed  so  that  there  is  a 
single  fishing  period  for  chinook  salmon 
and  that  specific  areas  be  closed  if 
necessary  to  extend  the  chinook  season. 

Seasons  are  scheduled  to  avoid,  as 
much  as  practicable,  nonretainable 
incidental  catches  of  chinook  during 
fisheries  for  other  species.  Chinook  that 
are  caught  and  released  suffer  a  high 
rate  of  mortality:  thus,  managers  try  to 
keep  their  incidence  low  when  they 
cannot  be  retained.  After  the  troll  share 
of  the  chinook  quota  has  been 
harvested,  chinook  retention  in  the  troll 
Rshery  will  be  prohibited  during  fishing 
for  the  other  salmon  species  (coho. 
sockeye,  pink,  and  chum).  In  the  past  5 
years,  NMFS  and  the  State  have  closed 
trolling  in  some  small  areas  in  State  and 
Federal  waters  where  chinook  are 


known  to  concentrate.  These  closures 
might  be  necessary  again. 

Also,  depending  on  the  size  of  the 
coho  run  and  the  speed  at  which  the 
coho  move  from  the  offshore  waters  into 
the  inside  waters  and  spawning 
grounds,  the  Secretary  and  the  State 
might  close  the  troll  fishery  to  the 
harvest  of  all  salmon  species  for  about 
10  days  between  late  July  and  mid- 
August  to  protect  coho. 

Under  existing  State  and  Federal 
regulations,  the  commercial  troll  salmon 
fishery  closes  on  September  20  each 
year. 

Fishing  Periods 

The  fishing  periods  (Alaska  Daylight 
Time)  for  the  commercial  troll  fishery  in 
the  EEZ  off  S.E.  Alaska  are  as  follows, 
unless  later  modified: 

Chinook  salmon:  From  0001  hours  on 
July  1, 1988,  until  the  chinook  harvest 
guideline  is  reached  (probably  about 
July  20). 

All  salmon  species  except  chinook: 
From  0001  hours  on  July  1. 1988,  until 
2400  hours  on  September  20, 1988. 

After  the  fishing  season  begins, 
NOAA  may  issue  notices  to  modify  the 
fishing  seasons  given  above  on  the  basis 
of  the  following  or  other  contingencies: 

(a)  The  fishery  for  all  species  might  be 
closed  for  about  10  days  between  mid- 
July  and  mid-August  unless  an 
evaluation  of  the  S.E.  Alaska  coho 
salmon  runs  shows  them  to  be  well 
above  average  in  number  of  coho  and 
that  there  is  good  inshore  movement. 
This  closure,  if  necessary,  is  designed: 
(i)  To  stabilize  or  reduce  the  proportion 
of  the  coho  runs  harvested  in  the 
offshore  and  coastal  fisheries,  (ii)  to 
allow  adequate  harvests  by  the  Asheries 
in  the  marine  and  fresh  waters  inshore 
of  the  surfline  as  described  in  5  Alaska 
Administrative  Code  (AAC)  33.312(b)  of 
S.E.  Alaska,  and  (iii)  to  allow  adequate 
numbers  of  coho  to  escape  the  fisheries 
and  reach  the  spawning  grounds. 

(b)  The  fishery  for  chinook  salmon 
might  be  allowed  to  resume  for  a  short 
time  after  it  has  been  closed  if  statistics 
on  the  harvest  reveal  that  the  fishery 
closed  before  the  quota  established  by 
the  treaty  had  been  reached  and  that 
there  were  enough  chinook  remaining 
for  the  fishery  to  be  reopened  for  more 
than  12  hours.  Any  such  reopening  of  the 
fishery  in  the  EEZ  would  be  identical  to 
a  reopening  of  the  fishery  in  Alaskan 
waters. 

(c)  If  management  actions  need  to  be 
taken  to  reduce  the  hooking  mortality  of 
chinook  salmon  caught  incidentally 
during  the  fishery  for  other  salmon 
species  or  to  restrict  the  harvest  of 
chinook  to  an  incidental  harvest,  small 


areas  known  to  have  high 
concentrations  of  chinook  may  be 
closed,  as  they  have  been  in  the  past. 

Other  Matters 

A  provision  of  the  Pacific  Salmon 
Treaty  (annex  IV,  chapter  3)  requires 
each  nation  to  submit  the  plans  it  has 
developed  for  managing  its  salmon 
fisheries  to  the  other  nation  before  the 
start  of  the  fishing  season.  The  United 
States  and  Canada  exchanged  their 
fishing  plans  at  the  February  meeting  of 
the  Pacific  Salmon  Commission. 

Copies  of  this  notice  have  been 
provided  to  the  North  Pacific  Fishery 
Management  Council,  the  U.S.  Fish  and 
Wildlife  Service,  and  the  U.S.  Coast 
Guard  for  review  and  consultation  as 
required  by  section  7(a)  of  the  Pacific 
Salmon  Treaty  Act. 

Classification 

Under  section  7(a)  of  the  Pacific 
Salmon  Treaty  Act.  this  action  is  exempt 
from  sections  4  through  8  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
sections  553  to  557),  the  Regulatory 
Flexibility  Act.  and  the  National 
Enviommental  Policy  Act.  It  is  exempt 
from  Executive  Order  12291  because  it 
involves  a  foreign  affairs  function.  It 
contains  no  requirement  for  collecting 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

The  Director  of  the  NMFS  Alaska 
Region  has  determined  that  this  rule  will 
be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  the  State 
of  Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
state  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 

List  of  Subjects  in  50  CFR  Part  674 

Administrative  practice  and 
procedure.  Fisheries,  Fishing, 
International  organizations. 

Dated:  |une  30. 1988. 
lames  W.  Brennan, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  above,  50 
CFR  Part  674  is  amended  as  follows: 

PART  674— [AMENDED] 

1.  The  authority  citation  for  Part  674 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3631  et  seq.:  16  U.S.C. 
1801  et  seq. 

2.  In  §  674.21,  paragraph  (a](2]  is 
revised  to  read  as  follows: 

§  674.21    Tim*  and  area  limitations, 
(a)  *  *  • 


(2)  East  area.  Fishing  periods  in  1988 
(Alaska  Daylight  Time)  are  as  follows: 

(i)  Chinook  salmon— -0001  hours  on 
July  1  until  the  commercial  troll  fleet 
reaches  its  harvest  guideline  of  221,000 
chinook  from  the  base  stocks. 

(ii)  Salmon  species  other  than 
chinook— 0001  hours  July  1  to  2400  hours 

on  September  20. 

«        *        tk        *        * 

|FR  Doc.  88-15189  Filed  7-1-88;  11:32  am] 
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50  CFR  Part  675 

[Docket  No.  71147-8002] 

Groundfish  of  ttie  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

SUMMARY:  NOAA  announces 
prohibitions  on  deliveries  to  foreign 
processors  in  the  exclusive  economic 
zone  (EEZ)  of  pollock  taken  in  directed 
fisheries  in  the  Aleutian  Islands 
subarea.  This  action  is  taken  under 
provisions  of  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  and  is  necessary  to  limit  joint 
venture  processing  (JVP)  to  the  amount 
of  pollock  specified  for  JVP.  It  is 
intended  to  assure  optimum  use  of 
groundfish  and  promote  the  orderly 
conduct  of  the  groundfish  fisheries. 
DATES:  This  closure  is  effective  from 
2359  GMT  (1559  Alaska  Daylight  Time 
ADT),  July  1  through  December  31. 1988. 
Comments  will  be  accepted  through  July 
18. 1988. 

ADDRESS:  Comments  should  be  mailed 
to  James  W.  Brooks,  Acting  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  21668. 
Juneau,  AK  99802,  or  be  delivered  to 
Room  453,  Federal  Building,  709  West 
Ninth  Street,  Juneau,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  E.  Smoker  (Resource  Management 
Specialist,  NMFS),  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
governs  the  groundfish  fishery  in  the 
EEZ  under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  The 
FMP  was  developed  by  the  North  Pacific 
Fishery  Management  Council  and  is 
implemented  by  rules  appearing  at  50 
CFR  611.93  and  Part  675.  The  FMP 
establishes  a  split-season 
apportionment  of  pollock  for  JVP  and 
divides  the  JVP  amount  of  pollock  into 
two  parts.  Part  One,  equal  to  40  percent 
of  the  sum  of  the  initial  JVP  for  pollock 
plus  15  percent  of  the  TAC  for  pollock,  is 


available  to  the  directed  JVP  fishery  for 
pollock  from  January  15  through  April  15 
(S675.20(b)(3)(i)).  Directed  fishing  is 
defined  in  9  675.2.  Part  Two.  the 
remainder  of  the  initial  JVP  for  pollock 
plus  any  reserve  releases,  is  available 
for  the  directed  JVP  fishery  from  April 
16  through  December  31 
(§675.20(b)(3)(ii)). 

In  1988,  Part  One  of  the  JVP 
apportionment  for  pollock  in  the 
Aleutian  Islands  subarea  was  16.336 
metric  tons  (mt)  (53  FR  894.  January  14. 
1988).  Part  One  of  the  JVP 
apportionment  was  taken  by  March  4, 
1988,  when  the  Aleutian  Islands  subarea 
was  closed  to  JVP  directed  fishing  for 
poUocle. 

Amounts  reapportioned  from  the 
reserve  on  June  22  (53  FR  23402), 
increased  the  JVP  apportionment  for 
pollock  from  34,090  mt  to  40.840  mt. 
NMFS  estimates  that  38,840  mt  of 
pollock  will  be  taken  by  July  1. 1988.  The 
Regional  Director  has  determined  that 
the  remaining  2,000  mt  of  the  pollock 
TAC  apportioned  to  JVP  is  needed  for 
bycatch  in  other  JVP  fisheries  in  the 
Aleutian  Islands  subarea  during  the 
remainder  of  the  fishing  year. 
Consequently,  NOAA  is  prohibiting  the 
delivery  to  foreign  processors  in  the  EEZ 
of  any  pollock  taken  in  a  directed 
fishery. 

Notice  of  Closure  to  Directed  Fishing 

Under  §  675.20(b)(3)(ii).  when  the 
Regional  Director  determines  that  the 
unharvested  amount  of  Part  Two  is 
necessary  for  bycatch  in  JVP  fisheries 
for  other  groundfish  species  during  the 
second  period,  the  Secretary  of 
Commerce  will  publish  a  notice  in  the 
Federal  Register  prohibiting  JVP 
directed  fishing  for  pollock  for  the 
remainder  of  the  second  period. 

Based  on  the  Regional  Director's 
estimate  that  directed  JVP  fisheries  for 
species  other  than  pollock  will  require  a 
bycatch  of  2,000  mt  of  pollock,  the 
amount  of  pollock  available  to  foreign 
processors  receiving  directed  catches  of 
pollock  is  38,840  mt.  To  avoid  exceeding 
the  JVP  for  pollock,  U.S.  fishermen 
delivering  catches  to  foreign  processing 
vessels  in  the  Aleutian  Islands  subarea 
of  the  EEZ  must  cease  directed  fishing 
for  pollock  at  2359  GMT,  July  1. 198a 

Under  %  675.20(g)(2),  interested 
persons  are  invited  to  submit  comments 
in  writing  to  the  address  above  for  15 
days  after  the  effective  date  of  this 
notice. 

Classification 

The  Assistant  Administrator  for  j 

Fisheries,  NOAA,  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
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public  interest  to  provide  prior  notice 
and  opportunity  for  public  comment. 
Immediate  effectiveness  of  this  notice  is 
necessary  to  prevent  the  available  JVP 
for  pollock  from  being  prematurely 
exceeded.  This  action  is  taken  under  the 
authority  of  §  675.20(b)  and  complies 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  1. 1988. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Consenation 

and  Management.  National  Marine  Fisheries 

Service. 
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Federal  Register 
Vol.  53.  No.  130 
Thursday.  July  7.  1988 


This  section  of  tt>e  FEDERAL  REGISTER 
contains  notices  to  tt>e  put>lic  of  tt>e 
proposed  issuance  of  rules  and 
regulations.  Ttie  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
making  prior  to  the  adoption  of  the  final 
rutes. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  ParU  929  and  967 

Expenses  and  Assessment  Rates  for 
Crant>erries  Grown  in  Massacliusetts, 
Rhode  Island,  Connecticut,  New 
Jersey,  Wisconsin,  Mictiigan, 
Minnesota,  Oregon,  Washington,  and 
Long  Island  in  the  State  of  New  York, 
and  Celery  Grown  in  Florida 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish 
assessment  rates  under  Marketing  Order 
Nos.  929  and  967  for  the  1988-89  fiscal 
year  established  for  the  cranberry 
marketing  order  and  celery  marketing 
order.  Both  marketing  orders  require 
that  the  assessment  rates  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  commodities  handled  from 
the  beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  each 
order's  administrative  committee  and 
submitted  to  the  U.S.  Department  of 
Agriculture  for  approval.  The  members 
of  the  administrative  committees  are 
handlers  and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
assessment  rate  recommended  by  each 
committee  is  derived  by  dividing  the 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committees'  expected  expenses.  Funds 
to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
DATE  Comments  must  be  received  by 
July  18. 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 


this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  F&V, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2085-S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

Beatrix  Rodriguez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch. 
F&V,  AMS,  USDA,  P.O.  Box  96456. 
Room  2525-S,  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This  rule 

is  proposed  under  Marketing  Order  Nos. 
929  [7  CFR  Part  929).  regulating  the 
handling  of  cranberries  grown  in 
Massachusetts,  Rhode  Island, 
Connecticut.  New  Jersey,  Wisconsin. 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York;  and  967  (7  CFR  Part 
967)  regulating  the  handling  of  celery 
grown  in  Florida.  These  orders  are 
effecti\'e  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirement  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  30  handlers 
of  cranberries  grown  in  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan,  Minnesota, 
Washiiigluii,  and  Long  Island  in  the 
State  of  New  York,  and  approximately 
950  producers  in  the  regulated  area. 
There  are  seven  handlers  of  celery 


grown  in  Florida,  and  13  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  average  gross 
annual  revenues  for  the  last  three  years 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  that  $3,500,000.  The  majority  of 
these  handlers  and  producers  may  be 
classified  as  small  entities. 

The  marketing  orders  require  that 
assessment  rates  for  a  particular  Hscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  members  of 
administrative  committee  are  handlers 
and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committees'  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Cranberry  Marketing  Committee 
conducted  a  mail  vote  and  unanimously 
recommended  198&-89  marketing  order 
expenditures  of  $198,000  and  an 
assessment  rate  of  $0,055  per  100  pound 
barrel  of  cranberries  shipped.  In 
comparison,  1987-88  marketing  year 
budgeted  expenditures  were  $154,400 
and  the  assessment  rate  was  $0,043  per 
100  pound  barrel  under  M.0. 929. 
Assessment  income  for  1988-89  is 
estimated  at  $198,000  based  on  a  crop  of 
3,600,000  barrels  of  cranberries.  Other 
sources  of  income,  including  interest 
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expected  to  be  received,  are  cstimcted 
at  $6,000,  bringing  total  income  to 
$204,000. 

The  Florida  Celery  Conmhtee  met  on 
June  9, 1988,  and  unanimously 
recommended  1988-89  marketing  order 
expenditures  of  $128,000  and  on 
assessment  rate  of  S0.02  per  crate  of 
celery  shipped.  In  comparison,  1987-88 
marketing  year  budgeted  expenditures 
were  $128^)00  and  the  assessment  rate 
was  $0.02  per  crate  under  klO.  967. 
Assessment  income  for  1968  88  is 
estimated  at  $120jOOO  based  on  a  aop  of 
6,0O0j00O  crates  of  celery.  Other  sources 
of  income.  iiKduding  interest  expected  to 
be  received,  are  estimated  at  $8,000. 
bringing  total  income  to  $126,000. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  coats  are  in  the  form  of 
unifonn  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  Further,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  bam.  the  operation 
of  the  marketii^  order.  Therefore,  the 
Administrate  ^  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  ecoDomrc  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  foond  and 
determined  thai  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  asaessment  rate 
approvals  tor  these  programs  need  to  be 
expedited.  The  committees  must  have 
sufficient  funds  to  pay  their  expenses. 
which  are  incurred  on  a  contimovs 
basis. 

List  of  Sabjects  in  7  CFR  Parts  929  and 

967 

Celery,  Connecticut.  Cranberries, 
Florida,  Long  Island  in  the  State  of  New 
York,  Marketing  agreements  and  orders. 
Massachusetts,  Michigan,  Minnesota. 
New  Jersey.  Oregon.  Miode  Island. 
Washington.  Wisconsin. 

For  the  reasons  set  fortii  in  the 
prearaUe.  it  is  proposed  that  new 
$§929,229  and  ge7.32«  be  added  as 
follows: 

1.  The  authority  dtation  for  7  CFR 
Parts  929  and  967  contrnncs  to  read  as 
follows: 

Aotbority:  Sees.  l-t9. 48  Stat.  tl.  as 
amended;  7  V.SX:.  0tn-«74. 


9929.229 

Expenses  of  $198,000  by  the  Cranberry 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  of  $0,055  per  100 
pound  barrel  of  assessable  cranberries 
is  established  for  the  fiscal  year  ending 
August  ai,  1968.  Unexpended  funds  ntay 
be  carried  over  as  a  reserve. 

PART  967-CCLERIES  QROWN  IN 
FLORIDA 

3.  Section  907.324  is  added  to  read  at 
foUowr 


PART  92»— CRANBERMES  QROWN  IN 
MASSACHUSETTS*  RHOOC  BLiMO, 
COHWCCTKUT,  NEW  JERSEY, 
WnCOMSM.  MCMQAM,  MMNESOTA, 
OREGON,  WASMMQTOM,  AND  LONG 
ISLAND  IN  THE  STATE  OF  NEW  YORK 

2.  Section  ta2&229  is  added  to  read 
as  follows: 


1967.324 

Expenses  of  $126,000  by  the  Florida 
Celery  Committee  are  antboriied.  and 
an  assessment  rale  of  SOitt  per  crale  of 
assessable  celery  is  establi^ied  for  the 
fiscal  year  ending  July  31. 1969. 
Unexpinided  funds  may  be  carried  over 
as  a  reserve. 

DatMh  July  1. 19a& 
%Vllllaai|.Doyl*, 

Associate  Deputy  Director,  Fhrft  and 

Vegetable  Division. 

|FR  Doc.  88-15207  Filed  7-0.«8;  8:45  am) 
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7  CFR  Parts  9M  and  MS 
(AMS-FV-8S-0S3PR1 

Raisins  Produced  From  Grapes  Grown 
in  CiBfomla;  Specially  Crope    import 
Regulations;  Ctianges  to  the 
Administrative,  Supplementary,  and 
OuaMy  Control  Rules  and  RegolBttana 
for  California  Raisine;  import 
ResoMiona  tor  Specially  Crops; 
Segregatins  the  Monuldca  varietal 
Type 

AaCNCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  invites 
comments  on  a  proposed  change  to  the 
administrative,  supplementary,  and 
quality  control  rules  snd  regulations  of 
tl>e  California  raisin  marketing  order 
and  specialty  crops  import  regulatioas. 
This  proposal  would  separate  the 
Monukka  varietal  type  into  a  Monakka 
varietal  type  (Monukka  raisins)  and  an 
Otlter  Seedless  varietal  type  (Raby 
Seedless.  Flame  Seedless.  Bladi 
Imperial,  and  other  similar  seedless 
raisins).  Currently,  the  Monukka  varietal 
type  incdudes  Monukka.  Ruby  Seedless, 
Flame  Seedless.  Dlsck  teiperiaL  snd 
other  similar  seedless  raisins.  Monnkka 
grapes  are  grown  primarily  for  the 
production  of  raisins  snd  there  is  a 
special  aiarket  for  raisins  made  from 
these  grapes.  Raisins  made  from  the 
other  varietal  types  in  the  Monukka 


varietal  type  are  genersBy  considered  as 

a  salvage  outlet  for  grapes  remaining 
after  such  grapes  have  been  harvested 
for  table  (fresh)  use.  For  those  reasons, 
the  Raisin  Administrative  Committee 
(Committee),  the  agency  responsible  for 
local  administrstioa  of  die  order,  hss 
recommended  scgrcgatiBg  the  Monakka 
varietal  type.  This  would  allow  bodi 
varietal  types  p^oirakka  and  Other 
Seedless)  to  be  regulated  based  on  their 
own  separate  and  distinct  conditions  of 
supply  and  demand. 
DATS:  Commpnta  auist  be  received  by 
luly  22. 198a 

AOORCSS:  Interested  persons  are  invited 
to  submit  written  comments  cooeeming 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk.  Fmit  snd 
Vegetable  Division,  AMS,  USDA.  Room 
206&-S.  PX>.  Box  90456.  Waskingloo,  DC 
2008D-«4S& 

RM  FUmim  RMMMATIOIf  CONrTACTt 
Jacquelyn  R.  Schlatter,  Marketing       "^ 
SpeciaHst.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456,  Washington.  DC 
20090-6456:  telephone:  (202)  447-5120. 
SUPKEMENTARV  information:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  989  (7  CFR  Part  989).  as 
amended,  regulating  the  handling  of 
raisins  produced  from  grapes  grown  in 
California.  The  order  is  effective  wider 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  etn- 
674),  hereinafter  referred  to  as  the  Act. 

liiis  rule  has  been  reviewed  mKfer 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "wm- 
major"  rale  under  criteria  contahned 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  tfie  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  sraaR  entities. 

The  pmpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  onfer 
that  small  bosinesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rales  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  actir^j  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  oompatibiKty. 

There  are  approximately  23  handlers 
of  raisins  wiio  are  snbfect  to  regulations 
under  the  raisin  marketing  order,  and 
approxiraatdy  5^000  prodacere  in  the 
regulated  area.  Tbctc  are  approxnnalely 
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45  raisin  importers  subject  to  the 
requirements  of  the  raisin  import 
regulations.  Small  agricultural  producers 
have  been  deHned  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  diose  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  California  raisins  and  importers  of 
raisins  may  be  classified  as  small 
entities. 

This  proposed  rule  invites  comments 
on  changes  to  the  administrative, 
supplementary,  and  quality  control  rules 
and  regulations  of  the  raisin  marketing 
order  and  import  regulations  for 
specialty  crops.  The  proposal  to  amend 
the  domestic  regulations  was 
unanimously  recommended  by  the 
Committee  and  would  separate  the 
Monukka  varietal  type  group  into  two 
varietal  types:  (1)  A  Monukka  varietal 
type  consisting  solely  of  Monukka 
raisins;  (2)  an  Other  Seedless  varietal 
type  consisting  of  Ruby  Seedless,  Flame 
Seedless,  Black  imperial,  and  other 
similar  seedless  raisins.  The  U.S. 
Department  of  Agriculture  proposes  to 
amend  the  import  regulation  to  conform 
to  the  proposed  changes  in  the 
marketing  order. 

Section  989.10  of  the  order  provides 
that  the  Committee,  with  the  approval  of 
the  Secretary,  may  change  the  list  of 
varietal  types.  iTius,  it  is  proposed  to 
amend  9  989.110(h);  add  a  new 
§  989.110(i);  amend  §§  989.156(a); 
989.210(a);  989.211  (a),  (b),  and  (c); 
988.212  (a)  and  (b);  989.212  (a),  (b),  (c), 
and  (d):  989.701(a),  and  989-702(c)  to 
include  the  Other  Seedless  varietal  type. 
In  addition,  changes  are  proposed  to  the 
import  regulations  that  appear  in  Part 
999. 

Presently,  the  Monukka  varietal  type 
includes  Monukka,  Ruby  Seedless, 
Flame  Seedless,  Black  Imperial  and 
other  similar  seedless  raisins.  Monukka 
grapes  are  primarily  produced  for  drying 
into  raisins.  The  market  for  Monukka 
raisins  is  in  health  and  specialty  stores, 
and  the  number  of  Monukka  growers  is 
small. 

In  contrast,  the  Ruby  Seedless,  Flame 
Seedless,  Black  Imperial  and  other 
similar  seedless  raisins  grapes  are 
grown  primarily  for  use  as  table  grapes. 
Grapes  left  after  the  vines  have  been 
picked  are  dried  into  raisins.  Raisins 
produced  from  these  seedless  varieties 
usually  are  marketed  through  grocery 
stores  rather  than  through  specialty 
stores  where  Monukkas  are  sold.  The 
Monukka  varietal  type  possesses 
characteristics  differing  from  the  other 
seedless  raisins  su^cient  to  make  it 


desirable  to  have  separate  identification 
and  classification. 

Currently,  when  volume  regulations 
are  in  effect,  the  same  free  percentage 
(the  amount  which  can  be  handled  in 
the  primary  market)  applies  to  each  kind 
of  raisin  in  the  Monukka  varietal  type 
irrespective  of  differences  in  market 
demands  for  such  varietal  types.  This 
action  would  allow  the  Committee  to 
recommend  different  volume  regulations 
for  the  Monukka  varietal  type  and  the 
Other  Seedless  varietal  type  and 
thereby  recognize  distinct  differences  in 
supply  and  demand  conditions. 

In  addition,  the  weight  dockage 
system,  the  weight  adjustment  system 
and  the  minimum  grade  and  condition 
requirements  could  vary,  if  deemed 
appropriate,  between  Monukkas  and 
Other  Seedless  as  a  result  of  the 
proposed  change.  Further,  the  proposed 
change  would  affect  the  raisin  diversion 
program  provisions  in  the  regulations  by 
separating  Monukkas  and  Other 
Seedless,  thereby  permitting  the 
quantity  eligible  for  diversion  to  be 
announced  separately  for  these 
proposed  varietal  types  when 
appropriate. 

The  Committee  has  therefore 
recommended  that  the  Monukka  varietal 
type  be  separated  into  two  varietal 
types:  (1)  Monukka  Seedless:  and  (2) 
Other  Seedless.  This  would  recognize 
differences  in  supply  and  demand 
conditions  for  Monukka  and  Other 
Seedless  raisins  and  allow  producers  of 
Monukka  grapes  dried  into  raisins  to 
take  advantage  of  a  separate  and 
distinct  market  for  Monukka  raisins. 
Pursuant  to  section  8e  of  the  Act,  this 
proposed  rule  would  also  amend  the 
import  regulations  which  appear  in  Part 
999  to  conform  to  the  proposed  changes 
in  the  regulations  issued  under  the 
marketing  order.  Imported  raisins  are 
required  to  meet  the  same  or 
comparable  quality  standards  as  the 
domestically  produced  crop. 

Based  on  the  available  information, 
the  Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  15-day  comment  period  is  deemed 
adequate  because  the  proposed  changes, 
if  adopted,  should  be  made  effective  at 
the  beginning  of  the  crop  year  which  is 
August  1, 1988.  Therefore,  any  changes 
would  be  applicable  to  all  1988-89  crop 
year  raisins. 

List  of  Subjects 

7  CFR  Part  989 

California,  Grapes,  Marketing 
agreements  and  orders.  Raisins. 


7  CFR  Part  999 

Dates,  Filberts/Hazelnuts,  Food 
grades  and  standards.  Imports.  Prunes. 
Raisins,  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Parts  989  and  999  are 
proposed  to  be  amended  as  follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Autliority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

Sut>part— Administrative  Rules  and 
Regulations 

2.  Section  989.110,  is  amended  by 
revising  paragraph  (h)  and  adding  new 
paragraph  (i)  to  read  as  follows: 

§989.110    Varietal  types. 

Pursuant  to  §  989.10,  specific 
definitions  for  each  varietal  type  of 

raisins  are  as  follows: 

***** 

(h)  Monukka  includes  all  raisins 
produced  from  Monukka  grapes. 

(i)  Other  Seedless  includes  all  raisins 
produced  from  Ruby  Seedless,  Kings 
Ruby  Seedless,  Flame  Seedless  and 
other  seedless  grapes  not  included  in 
any  of  the  varietal  categories  for 
Seedless  raisins  defined  in  paragraph 
(a),  (b),  (c),  (d)  or  (h)  above. 

§989.156    lAmended] 

3.  Section  989.156(a)(1)  is  amended  by 
revising  the  second  sentence  to  read: 
'The  quantity  eligible  for  diversion  may 
be  announced  for  any  of  the  following 
varietal  types  of  raisins:  Natural  (sun- 
dried)  Seedless,  Muscat  (including  other 
raisins  with  seeds).  Sultana,  Zante 
Currant,  Monukka,  and  Other  Seedless 
raisins." 

Subpart— Supplementary  Regulations 

§989.210    [Amended] 

4.  Section  989.210(a)  is  amended  by 
revising  the  first  sentence  to  read:  "A 
handler  may  acquire  as  standard  raisins 
lots  of  Natural  (sun-dried]  Seedless, 
Golden  Seedless,  Dipped  Seedless. 
Oleate  and  Related  Seedless,  Monukka. 
Other  Seedless,  Sultana,  Zante  Currant 
and  Muscat  (including  other  raisins  with 
seeds)  raisins  under  the  weight  dockage 
and/or  weight  adjustment  (moisture) 
provisions  described  in  §§  989.211, 
989.212  and  989.213." 

§989.211    (Amended] 

5.  Section  989.211(a]  is  amended  by 
revising  the  first  sentence  to  read: 
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"Natural  (sun-dried]  Seedless,  Monukka, 
and  Other  Seedless  raisins  containing 
from  14.1  percent  through  l&O  percent 
moisture  or  13.9  percent  or  lower 
moisture  may  be  acquired  by  a  handler 
under  a  weight  ad)ustmcDt  system." 

6.  Section  989.211(b)  is  amended  by 
revising  the  first  sentence  to  read: 
"Adjustment  table  for  Natural  (sun- 
dried)  Seedless.  Monokka.  and  Other 
Seedless  raisins  with  14.1  percent 
through  16.0  percent  moisture:" 

7.  Section  989.211(c)  is  amended  by 
revising  the  first  sentence  to  read: 
"Adjustment  table  for  Natural  (sun- 
dried)  Seedless.  Mcmukka  and  Other 
Seedless  raisins  with  13.9  percent 
moisture  or  lower" 

§389.212    (Amandadl 

8.  Section  989.212(a)  is  amended  by 
revising  the  Tirst  sentence  to  read: 
"Subject  to  prior  agreement  between 
handler  and  tenderer.  Natural  (sun- 
dried)  Seedless,  Golden  Seedless. 
Dipped  Seedless.  Oleate  and  Related 
Seedless,  Monukka  and  Other  Seedless 
raisins  containing  from  5.1  through  10.0 
percent,  by  weight,  of  substandard 
raisins  may  be  acquired  by  a  handler 
under  a  weight  dockage  system. 

9.  Section  989212(b)  is  amended  by 
revising  the  first  sentence  to  read: 
"Substandard  dockage  table  applicable 
to  Natural  (sun-dried)  Seedless.  Golden 
Seedless.  Dipped  Seedless.  Oleate  and 
Related  Seedless.  Monukka.  and  Other 
Seedless  raisins." 

§989.213    (AmandMt] 

10.  Section  989.213(a)  is  amended  by 
revising  the  first  sentence  to  read: 
"Subject  to  prior  agreement  between 
handler  and  tenderer.  Natural  (sun- 
dried)  Seedless.  Golden  Seedless. 
Dipped  Seedless,  Oleate  and  Related 
Seedless,  Monukka  and  Other  Seedless 
raisins  containing  from  40.0  through  49.9 
percent,  by  weight,  of  well-matured  or 
reasonably  well-matured  raiaiDS  may  be 
acquired  by  a  handler  under  a  weight 
dockage  system. 

.  11.  Section  9e8L213(b)  is  amended  by 
revising  the  first  sentence  to  read: 
"Maturity  dockage  table  applicable  to 
Natural  (son-dried)  Seedless,  Golden 
Seedless,  Dipped  Seedless,  Oleate  and 
Related  Seedless,  Monukka.  and  Other 
Seedless  raisins  with  454)  percent 
through  49.9  percent  Grade  B  or  better.** 

12.  Section  9e0213(c)  is  amended  by 
revising  the  first  sentence  to  read: 
"Maturity  dockage  table  applicable  to 
Natural  (sun-dried)  Seedless.  Golden 
Seedless,  Dipped  Seedless,  Oleate  and 
Related  Seedless,  Monukka,  and  Other 
Seedless  raisins  with  40.0  percent 
through  44.9  percent  Grade  B  or  bettei  .** 


13.  Section  989.213(d)  is  amended  by 
revising  the  first  sentence  to  read: 
"Maturity  dockage  table  applicable  to 
Natural  (sun-dried)  Seedless,  Golden 
Seedless,  Dipped  Seedless,  Oleate  and 
Related  Seedless.  Monukka.  and  Other 
Seedless  raisins  with  35J)  percent 
through  39.9  percent  Grade  B  or  better" 

14.  Section  983.701  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

Subpart— OuaMy  Control 


Raisins  prescribed  in  paragraph  (b)(1)  of 
this  section,  except  that  the  tolerance 
for  moisture  shall  be  19  percent  rather 
than  IB  percent; 
•        •        •        *        • 

July  1. 19aS. 
RobflCtCKaanqr. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 
|FR  Doc  8B-lS2ae  Filed  7-»-8B;  8:45  am| 


MinliaMmydaawdsewdHlon         Animal  and  Plant  liaatth  Inapactlon 


§  989.701 
standard*  to(  natural 


(a)  Natural  (sun-dried)  Seedless, 
Monukka  and  Other  Seedless  Raisins. 
Natural  condition  Natural  (sun-dried) 
Seedless.  Monukka.  and  Other  Seedless 
raisins  shall  have  been  prepared  from 
sound,  wholesome,  matured  grapes 
properly  dried  and  cured,  and  shall  meet 
the  following  additional  requirements: 


IS.  Section  989.702  is  amended  by 

revising  paragraph  (c)  to  read  as 
follows: 


§988.702    MiniauiNi  grade 
packed  raisins. 


(c)  Monukka  and  Other  Seedless 
Raisins.  Packed  Monukka  and  Other 
Seedless  raisins  shall  at  least  meet  the 
requirements  prescribed  in  paragraph 
(a)  of  this  section,  except  that  the 
tolerance  for  moisture  shall  be  19 
percent  rather  than  18  percent. 


PART  999— SPECIALTY  CROPS; 
IMPORT  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
Part  999  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stet  31.  as 
amended;  7  U.S.C  601-8742. 

2.  Section  999J00  is  amended  by 
revising  paragraphs  (a)(2)  and  (bK5)  to 
read  as  follows: 

§999J00    Regulation  gavsming 
Importation  of  raisins. 

(a)  *  *  * 

(2)  "Varietal  type"  means  the 
applicable  one  of  the  following: 
Thompson  Seedless  raisins,  Muscat 
raisins.  Layer  Muscat  raisins.  Currant 
raisins.  Monukka  raisins.  Other 
Seedless  raisins,  and  Golden  Seedless 

raisins. 

***** 

(b)  *  •  • 

(5)  With  respect  to  Monukka  and 
Other  Seedless  raisins — the 
requirements  for  Thompson  Seedless 


Servica 

9CFRPait94 

(Docl(atNo^a8-0881 


Change  in  Diaaaaa  Statua  of  Papua 
New  Guinea  Becauaa  of  Foot-and- 
MouthOii 


AQENCV:  Animal  and  Ptant  Health 
Inspection  Service,  USDA. 

action:  Proposed  rule. 

tUMMAMV:  We  are  proposing  to  amend 
the  regulations  in  9  CFR  Part  94  by 
adding  Papua  New  Guinea  to  the  list  of 
countries  declared  to  be  free  of 
rinderpest  and  foot-and-mouth  disease. 
Rinderpest  and  foot-and-mouth  disease 
have  never  been  reported  in  Papua  New 
Guinea,  and  there  are  adequate  controls 
to  prevent  the  introduction  and  spread 
of  these  diseases.  We  are  also  prc^wsing 
to  add  Papua  New  Guinea  to  the  list  of 
countries  that,  although  declared  free  of 
rinderpest  and  foot-and-mouth  disease, 
are  subject  to  special  restrictions  on  the 
importation  of  meat  and  other  animal 
products  into  the  United  States.  This 
action  would  allow  the  importation  of 
ruminants  and  swine,  and  fresh,  chilled, 
and  frozen  meats  of  ruminants  and 
swine  into  the  United  States  from  Papua 
New  Guinea  under  certain  restrictions. 

DATS:  Conaideration  wiH  be  given  only 
to  comments  postmarked  or  received  on 
or  before  August  8. 1988. 
ADONffMCS:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA.  Room  1143,  South  Building,  P.O. 
Box  96484.  Washington,  DC  20090-8464. 
Please  state  that  your  comments  refer  to 
Docket  No.  86-080.  Comments  received 
may  be  inspected  at  Room  1141  of  the 
South  Building  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTMCH  MFOIMIATIOM  COMTACT. 

Dr.  Kathleen  ).  Akin.  Staff  Veterinarian. 
Import-Export  and  Emergency  Planning 
Staff.  VS.  APHIS.  USDA.  Room  80&. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301-436-8499. 
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SUPPI.EMENTARV  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  94 
(referred  to  below  as  the  regulations) 
regulate,  among  other  things,  the 
importation  into  the  United  States  of 
certain  animals,  meat,  and  animal 
products.  These  regulations  are 
designed,  among  other  things,  to  prevent 
the  introduction  into  the  United  States 
of  rinderpest,  foot-and-mouth  disease, 
African  swine  fever,  hog  cholera,  swine 
vesicular  disease,  and  viscerotropic 
velogenic  Newcastle  disease. 

Section  94.1(a)(1)  of  the  regulations 
provides  that  rinderpest  or  foot-and- 
mouth  disease  exists  in  all  countries  of 
the  world,  except  those  listed  in 
§  94.1(a)(2).  which  are  declared  to  be 
free  of  these  diseases.  We  are  proposing 
to  add  Papua  New  Guinea  to  this  list 

Rinderpest  and  foot-and-mouth 
disease  have  never  been  reported  in 
Papua  New  Guinea,  and  there  are 
adequate  controls  to  prevent  the 
introduction  and  spread  of  these 
diseases.  We  declare  a  country  to  be 
free  of  rinderpest  and  foot-and-mouth 
disease  if  there  has  been  no  case  of  the 
disease  reported  there  for  the  previous 
one-year  period.  Based  on  all  pertinent 
information  submitted  by  its  animal 
health  authorities.  Papua  New  Guinea 
qualifies  for  listing  in  S  94.1(a)(2)  of  the 
regulations  as  a  country  declared  to  be 
free  of  rinderpest  and  foot-and-mouth 
disease. 

We  are  also  adding  Papua  New 
Guinea  to  the  list  in  §  94.11(a)  of 
countries  free  of  rinderpest  and  foot- 
and-mouth  disease  that  are  subject  to 
special  restrictions  on  the  importation  of 
their  meat  and  other  animal  products 
into  the  United  States  if  they:  (1) 
Supplement  their  national  meat  supply 
by  importing  fresh,  chilled,  or  frozen 
meat  of  ruminants  or  swine  from 
countries  designated  in  §  94.1(a)  as 
infected  with  rinderpest  or  foot-and- 
mouth  disease;  (2)  or  have  a  common 
land  border  with  countries  designated 
as  infected  with  rinderpest  or  foot-and- 
mouth  disease:  (3)  or  import  ruminants 
or  swine  from  countries  designated  as 
infected  with  rinderpest  or  foot-and- 
mouth  disease  under  conditions  less 
restrictive  than  would  be  acceptable  for 
importation  into  the  United  States. 

Papua  New  Guinea  has  a  common 
land  border  with  Indonesia,  which  is 
designated  in  S  94.1(a)(1)  as  a  country  in 
which  rinderpest  or  foot-and-mouth 
disease  exists.  Even  though  we  propose 
to  designate  Papua  New  Guinea  as  free 
of  rinderpest  and  foot-and-mouth 
disease,  the  meat  and  other  animal 
products  produced  in  Papua  New 
Guinea  may  be  commingled  with  meat 


and  other  animal  products  from  an 
infected  country,  resulting  in  an  undue 
risk  of  introducing  rinderpest  or  foot- 
and-mouth  disease  into  the  United 
States.  Therefore,  we  are  proposing  that 
meat  of  ruminants  and  swine  and  other 
animal  products,  and  ship  stores, 
airplane  meals,  and  baggage  containing 
these  meat  or  animal  products,  from 
Papua  New  Guinea  be  imported  into  the 
United  States  only  under  the  restrictions 
specified  in  |  94.11  of  the  regulations. 

Executive  Order  and  Regulatory 
FlexibiBty  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  change  would  not  result  in  the 
importation  of  significant  numbers  of 
ruminants,  swine,  animal  or  meat 
products.  We  anticipate  an  increase  in 
the  importation  of  water  buffalo  since 
Papua  New  Guinea  would  be  one  of  the 
few  water-buffalo-exporting  countries  in 
the  world  that  would  be  recognized  as 
being  free  of  rinderpest  and  foot-and- 
mouth  disease.  At  present,  we  are 
aware  of  only  one  individual  in  the 
United  States  who  has  indicated  a 
desire  to  import  water  buffalo.  This 
individual  is  now  involved  in  a  project 
to  import  these  animals  from  another 
source.  Trinidad.  We  believe  it  is 
unlikely  that  he  would  alter  his  plans  in 
order  to  import  water  buffalo  from 
Papua  New  Guinea,  which  is  farther 
from  the  United  States  than  is  Trinidad, 
because  of  the  increased  cost  of  doing 
so.  Since  there  are  only  about  700  water 
buffalo  in  Papua  New  Guinea,  the 
number  that  could  be  imported  from  that 
country  would  not  be  great.  We  do  not 
anticipate  that  any  meat  or  meat 
products  would  be  imported. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 


determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 

Paperwork  Reduction  Act 

The  regulations  in  this  proposal 
contain  no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  e/se?.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.)  r 

List  of  Sul^ects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock 
and  livestock  products.  Meat  and  mea> 
products.  Milk,  Poultry  and  poultry 
products,  African  swine  fever.  Exotic 
Newcastle  disease.  Foot-and-mouth 
disease.  Fowl  pest.  Garbage,  Hog 
cholera.  Rinderpest,  Swine  vesicular 
disease. 

Accordingly,  9  CFR  Part  94  would  be 
amended  as  follows: 

PART  94— RINDERPEST.  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHAUTIS), 
AFRICAN  SWINE  FEVER,  AND  HOG 
CHOLERA:  PROHIBITEO  AND 
RESTRICTED  IMPORTATIONS 

1.  The  authority  citation  for  Part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  ISOee.  161. 162. 
450: 19  U.S.C.  1306:  21  U.S.C.  111.  114a.  134a. 
134b.  134c,  and  134f;  31  U.S.C.  9701;  42  U.S.C 
4331,  4332;  7  CFR  2.17,  2.51,  and  371.2(d). 

§94.1    [Amended] 

2.  In  §  94.1.  paragraph  (a)(2)  would  be 
amended  by  adding  "Papua  New 
Guinea,"  immediately  after  "Panama 
Canal  Zone,". 

§94.11    [Amended] 

3.  In  §  94.11.  paragraph  (a)  would  be 
amended  by  adding  "Papua  New 
Guinea,"  immediately  after  "Norway". 

Done  in  Washington.  DC  this  29th  day  of 
June.  1988. 
James  W.  Gloaser. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
|FR  Doc.  88-15154  Filed  7-^-88;  &4S  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  535 
(No.  8«-53«] 

Consumer  Protections;  Unfair  or 
Deceptive  Credit  Practices;  Request 
for  Exemption  by  State  of  California 

Date:  fune  29. 1988. 

AOENCV:  Federal  Home  Loan  Bank 

Board. 

action:  Request  for  exemption  from 

consumer  credit  regulation  by  the  State 

of  California. 

SUMMARV:  The  Federal  Home  Loan  Bank 
Board  ("Board")  hereby  publishes  for 
comment  a  request  from  the  State  of 
California  {"State")  for  an  exemption 
from  the  cosigner  notice  provision  of  the 
Board's  consumer  credit  regulation — 
Prohibited  Consumer  Credit  Practices 
(12  CFR  535.3). 

DATE:  Comments  must  be  received  on  or 
before  August  8, 1988. 
ADDNESS:  Send  comments  to  Director, 
Information  Services  Section,  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board,  1700  G  Street,  NW., 
Washington,  DC  20552.  Comments 
should  be  captioned:  "California 
Request  for  Exemption  from  the  Credit 
Practices  Rule."  Comments  will  be 
available  for  public  inspection  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  D.  Johnson,  Attorney/Advisor, 
O^ce  of  Community  Investment,  (202) 
377-6237,  Federal  Home  Loan  Bank 
Board.  1700  G  Street.  NW.,  Washington, 
DC  20552. 
SUPPUEMENTARV  INFORMATION:  The 

Credit  Practices  Rule  ("Rule")  provides 
that  with  respect  to  the  extension  of 
credit  to  consumers  after  January  1, 
1986,  it  is  an  unfair  act  or  practice  for  an 
institution  subject  to  the  Rule  to  include 
in  a  consumer  credit  contract  any  of  the 
following  clauses:  A  confession  of 
judgment,  a  waiver  or  limitation  of 
exemption  from  attachment  or 
execution,  an  assignment  of  wages  (with 
specified  exceptions),  or  a  clause 
granting  a  nonpossessory  security 
interest  in  household  goods  other  than  a 
purchase  money  security  interest.'  The 


■  The  Credit  Practices  Rule  promulgated  by  the 
Board  applies  to  member  institutions,  which  by 
definition  are  those  engaged  in  the  business  of 
providing  credit  to  consumers  and  which  are 
members  of  a  Federal  Home  Lx>an  Bank  (including 
service  corporations  specified  in  the  Rule).  This  rule 
became  effective  (anuary  1. 1986.  The  Federal 
Reserve  Board  |  "FRB")  and  the  Federal  Trade    ' 
Commission  ("FTC')  have  adopted  substantially 
similar  rules  that  apply  to  banks,  lenders,  and  retail 
installment  sellers  «*ilhin  their  respective 


rule  also  prohibits  a  lender  from 
engaging  in  any  practice  that  results  in 
the  pyramiding  of  late  charges  in 
connection  with  the  collection  of 
consumer  credit  debt.  Lastly,  the  Rule 
prohibits  lenders  from  directly  or 
indirectly  misrepresenting  the  nature  or 
extent  of  a  cosigner's  liability  and 
requires  that  a  cosigner  be  provided  a 
written  cosigner  disclosure  statement 
that  outlines  the  cosigner's  potential 
liability. 

The  Credit  Practices  Rule  provides 
that  if  a  state  applies  on  behalf  of 
insured  institutions  in  that  state  for  an 
exemption  from  a  provision  of  the  Rule, 
such  exemption  will  be  granted  if  it  is 
determined  by  the  Office  of  Community 
Investment,  in  conjunction  with  the 
OfHce  of  General  Counsel,  that:  (1) 
There  is  in  effect  a  state  requirement  or 
prohibition  that  applies  to  any 
transaction  to  which  a  provision  of  the 
Rule  applies;  and  (2)  the  state 
requirement  or  prohibition  affords  a 
level  of  protection  to  consumers  that  is 
substantially  equivalent  to,  or  greater 
than,  the  protection  afforded  by  the 
Rule's  provision.  If  such  an  exemption  is 
granted,  the  exempted  provision  of  the 
Rule  is  not  in  effect  in  that  state,  and  the 
exemption  will  continue  as  long  as  the 
state  effectively  administers  and 
enforces  its  law. 

The  application  of  the  State  of 
California,  through  its  Attorney  General, 
asserts  that  California  law  and 
enforcement  afford  a  level  of  protection 
to  consumers  that  is  substantially 
equivalent  to,  or  greater  than,  the 
protection  afforded  by  the  Rule.  In 
support  of  this  claim,  the  application 
contains  copies  of  provisions  of 
California's  Business  and  Professions 
Code  and  California's  Civil  Code  ("Cal. 
Bus.  &  Prof.  Code  "  and  "Cal.  Civ.  Code") 
and  a  comparison  of  the  cosigner 
provision  of  the  Board's  Rule  and  the 
relevant  California  statutory  provisions. 
The  application  provides  information 
about  the  public  enforcement  activities 
of  the  consumer  law  section  of  the  State 
Attorney  General's  office  and  of  the  58 
county  district  attorney  offices  and 
about  the  California  Banking 
Department's  examination  and 
enforcement  activities.  Therefore,  the 
State  requests  that  its  state-chartered 
savings  and  loan  associations  be 
exempt  from  the  operation  of  the  Rule 
and  that  the  Board  consider  that  this 
exemption  be  applied  to  federally- 
chartered  associations  located  in 
California  as  well. 


jurisdictions.  The  FTC's  rule.  12  CFR  Pari  444. 
became  effective  in  March  1964:  the  FRB's  rule.  12 
CFR  Part  227.  became  effective  in  April  1985. 


The  Board  deems  it  necessary  to 
publish  this  exemption  request  for 
public  comment  for  30  days  in  order  to 
enable  the  Board  to  receive  views  and 
information  from  public  on  the  question 
of  whether  the  California  law  meets  the 
Rule's  regulatory  criteria  for  exemption. 
See  12  CFR  535.5. 

Call  for  comment:  Interested  persons 
are  invited  to  comment  on  the  State  of 
California's  request  for  exemption, 
which  is  summarized  below.  The  Board 
is  particularly  interested  in  receiving 
comments  on  specific  issues  that  have 
been  identified  below.  However, 
comments  are  invited  on  any  aspect  of 
the  California  petition.  At  the  end  of  the 
30-day  comment  period,  the  Director  of 
the  Office  of  Community  Investment  in 
consultation  with  the  General  Counsel 
will  review  the  comments  received  and, 
under  authority  delegated  by  the  Board, 
render  a  decision  whether  the  requested 
exemption  should  be  granted.  The  staff 
will  publish  its  decision  to  grant  or  deny 
the  exemption  in  the  Federal  Register.  In 
light  of  the  fact  that  two  similar 
exemption  requests  by  the  State  of 
California  have  been  published  for 
comment  by  the  FTC  and  the  FRB,  and 
in  light  of  the  eariy  filing  of  the  present 
request,  the  Board  deems  a  comment 
period  of  30  days  to  be  sufficient  to 
receive  comments  from  interested 
parties. 

In  particular,  the  Board  solicits 
comment  on  the  following: 

•  Whether  excluding  spouses  from 
receipt  of  a  consigner  notice,  under  the 
California  law,  adversely  affects  the 
level  of  protection  afforded  married 
persons  in  light  of  the  state's  community 
property  law. 

•  Whether  the  provisions  of 
California  law  on  unfair  competition 
and  misleading  statements  afford 
consumers  a  level  of  protection  that  is 
substantially  equivalent  to.  or  greater 
than,  the  provision  of  the  Board's  Rule 
concerning  misrepresentation  of 
cosigner  liability. 

•  Whether  the  remedy  for  violation  of 
the  California  provisions  affecting 
cosigners  affords  consumers  a  level  of 
protection  that  is  substantially 
equivalent  to.  or  greater  than,  that 
afforded  by  the  Board's  Rule. 

•  Whether  California  administers  and 
enforces  its  laws,  as  they  relate  to 
cosigners  of  consumer  credit  obligations, 
effectively. 

The  requirement  set  forth  at  12  CFR 
535.5  that  a  comparable  state 
requirement  be  "substantially 
equivalent"  to  the  Board's  rule  does  not 
require  that  a  state's  rule  mirror  the 
Rule's  provisions  exactly.  Any 
differences  that  exist,  however,  should 
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be  so  minor  as  to  ensure  that  consumers 
are  afforded  a  level  of  protection  eqnal 
to  that  guaranteed  by  the  Rule  without 
significantly  con^ilicating  compliance 
by  interstate  creditors. 

California  Law  As  Described  ia  the 
ApplicatioD  and  the  Board's  Credit 
Practices  Rule. 

The  State  of  California  asserts  that 
certain  provisions  of  California's 
Business  and  Professions  Code  (CaL 
Bus.  &  Prof.  Code  17200  et  seq.  and  17500 
etseq.)  and  California's  Civil  Code  (CaL 
Civ.  Code  1799.90  et  seq.]  afford  greater 
protection  to  consumers  than  does  the 
cosigner  provision  of  the  Board's  Rule 
and  that  an  exemption  should  therefore 
be  granted  by  the  Board  for  as  long  as 
the  California  provisions  remain  in 
effect.  A  comparison  of  the  relevant 
provisions  of  California  law  (as 
described  by  the  California  exemption 
application)  and  the  cosigner  provision 
of  the  Board's  Rule  is  set  forth  below. 

A.  Cosigner  Notice  Requirements 

1.  Coverage 

Cal.  Civ.  Code  1799.91  requires  a 
creditor  that  obtains  the  signature  of 
more  than  one  person  on  a  consumer 
credit  contract  to  deliver  (before  a 
person  becomes  obligated  on  the 
contract)  a  cosigner  notice  to  any  person 
who  signs  the  contract  and  does  not  in 
fact  receive  any  of  the  money,  property, 
or  services  that  are  the  subject  of  the 
contract,  unless  the  persons  are  married 
to  each  other.  A  creditor  is  defined  as 
any  person  or  entity  that  enters  into  or 
arranges  for  consumer  credit  contracts 
in  the  ordinary  course  of  business  (CaL 
Civ.  Code  1799.90(b)).  Consumer  credit 
contracts  are  obligations  primarily  for 
personal,  family,  or  household  purposes 
that  are  to  be  paid  on  a  deferred  basis. 
They  include  retail  installment  contracts 
and  accounts,  conditional  sales 
contracts,  credit  extensions  that  are 
unsecured  or  secured  by  personal 
property,  and  credit  extensions, 
however  secured,  that  are  arranged  by 
real  estate  brokers  or  made  by 
consumer  financial  lenders  (Cal.  Civ. 
Code  1799.90(a)).  Cal.  Civ.  Code  1799.99 
mandates  that  the  cosigner  notice  be 
given  in  other  transactions  (other  than 
consumer  credit  contracts  as  defined  by 
state  law)  that  are  subject  to  the  Board's 
Rule  as  well  as  the  rules  of  the  FTC  and 
the  FRB.  A  creditor  in  California  must 
also  give  each  person  signing  the 
consumer  credit  contract  a  copy  of  the 
debt  instrument,  security  agreement, 
and  any  other  document  evidencing  that 
person's  obligation  (Cal.  Civ.  Code 
1799.93(b)). 


The  Board's  Rule  requires  a  member 
institution  (or  "creditor")  to  provide  a 
cosigner  with  a  written  notice  of  his  or 
her  obligation  before  the  cosigner 
becomes  obligated  for  an  extension  of 
consumer  credit  (12  CFR  535.3(b)(1)).  A 
creditor  bank  is  not  required  to  give  a 
cosigner  copies  of  the  documents 
evidencing  the  obligation.  Any 
consumer  credit  transaction  (other  than 
for  the  purchase  of  real  property)  made 
primarily  for  personal,  family,  or 
household  use  is  covered  by  the  Rule  (12 
CFR  535.1(b)). 

2.  Content  of  the  Notice 

Under  the  Board's  Credit  Practices 
Rule,  a  member  institution  must  provide 
the  prescribed  disclosure  statement  or 
one  that  is  substantially  similar,  to  the 
cosigner  (12  CFR  535.3(b)(1)).  The  notice 
must  be  dear  and  conspicuous.  It  can  be 
contained  on  the  document  evidencing 
the  credit  obligation  or  on  a  separate 
document 

The  California  cosigner  notice  is 
identical  to  the  notice  contained  in 
section  535.3(b)(1)  of  the  Board's  Role. 
The  notice  must  be  in  at  least  10-point 
type  and  can  be  placed  on  the  contract 
or  other  documents  establishing  liabiUty 
or  on  a  separate  document  (Cal.  Civ. 
Code  1799.91(a)).  If  the  notice  is 
contained  on  a  separate  document  it  can 
also  include  an  identification  of  the 
consumer  and  the  consumer  credit 
contract  to  which  it  refers,  the  date,  and 
the  consumer's  acknowledgement  of 
receipt  (Cal.  Civ.  Code  1799.92(b)).  A 
Spanish  language  translation  of  the 
notice  is  required  to  accompany  the 
English  version,  and  if  the  contract  is 
written  in  still  another  language  the 
notice  must  be  translated  into  that 
language  (Cal.  Civ.  Code  1799.91  (a)  and 
(b)). 

3.  Definition  of  Cosigner 

Under  the  Board's  Rule,  any  natural 
person  who  assumes  liability  for  the 
obligation  of  a  consumer,  without 
receiving  goods,  services,  or  money  in 
return  for  the  obligation,  is  a  cosigner.  In 
the  case  of  an  open-end  credit 
obligation,  a  cosigner  is  a  natural  person 
who  assumes  liability  without  receiving 
the  contractual  right  to  obtain 
extensions  of  credit  on  an  open-end 
accoimt  (12  CFR  535.1(c)).  A  person  who 
merely  pledges  property  to  secure  a 
consumer  credit  obligation  is  not  a 
cosigner  for  purposes  of  the  Board's 
Rule. 

The  California  Civil  Code  does  not 
provide  a  specific  definition  of  cosigner, 
but  Cal.  Civ.  Code  1799.91  requires  that 
the  disclosure  notice  be  given  to  each 
person,  except  a  spouse,  who  signs  a 
consumer  credit  contract  and  does  not 


in  fact  receive  the  money,  property,  or 
services  that  are  the  subject  ol  the 
contract  A  person  who  pledges 
collateral  to  secure  a  consumer  credit 
obligation  (even  without  assuming 
personal  liability)  is,  therefore,  entided 
to  receive  a  disdosure  notice  under 
California  law. 

4.  Cosigning  Spouses 

The  Board's  Rule  requires  that  a 
cosigner  notice  be  given  to  all  persons 
who  fall  within  the  cosigner  definition, 
including  spouses.  California  law 
excludes  spouses  from  receipt  of  a 
cosigner  notice.  The  Board  does  not 
favor  eliminating  disdosiuc  statements 
to  spouses,  and  has  asked  for  specific 
comment  on  this  divergence  of 
California  law  from  the  Board  Rule. 

Under  California  law,  all  real  property 
situated  in  California  and  all  personal 
property  acquired  during  marriage  is 
deemed  to  be  community  property  (Cal. 
Gv.  Code  5110).  A  spouse's  share  of 
community  property  generally  will  be 
liable  for  the  other  spouse's  debts, 
whether  or  not  both  spouses  undertake 
a  credit  obligation  (Cal.  Civ.  Code 
5120.110).  A  married  person  in  California 
may  have  separate  property  in  addition 
to  community  property.  Separate 
property  may  consist  of  property 
acquired  before  the  marriage  or  through 
gift  or  inheritance  (Cal.  Civ.  Code  5107 
and  5108).  Iliis  separate  property  is  not 
liable  for  the  debts  incurred  by  a  spouse 
unless  the  debts  are  incurred  to  obtain 
the  "necessities  of  life"  (Cal.  Civ.  Code 
5120.130(b)  and  5120.140(a)(1)).  As  a 
result  when  a  non-applicant  spouse 
cosigns  a  spouse's  obligation,  in 
addition  to  community  property,  that 
spouse's  separate  property  becomes 
available  to  satisfy  the  debt  in  the  event 
of  default 

California's  Attorney  General  asserts 
in  the  State's  exemption  application  that 
California  law  does  not  require  a 
creditor  to  give  a  cosigner  notice  to  a 
spouse  because  the  notice  would  be  a 
misleading  statement  of  legal 
responsibilities  under  California's 
marital  property  law. 

The  Attorney  General  maintains  that 
giving  a  spouse  the  cosigner  notice  may 
potentially  mislead  the  spouse  to 
conclude  that  if  he  or  she  does  not  sign 
the  credit  obligation,  he  or  she  will  not 
be  liable  for  the  spouse's  debt  even 
though  California's  marital  property  law 
provides  otherwise.  California  states 
that  the  cosigner  notice  would  have  to 
be  modified  substantially  to  reflect 
accurately  California's  marital  property 
law;  and  the  State  believes  that  such 
modifications  would  be  so  complex  as 
to  undermine  the  notice's  effectiveness 
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in  explaining  the  consequences  of 
cosigning  an  obligation. 

The  Attorney  General  also  maintains 
that  a  cosigning  spouse  subject  to 
California  law  would  generally  not  fall 
within  the  Board's  deHnition  of  a 
cosigner.  Money  or  property  acquired  by 
either  spouse  on  the  credit  of  community 
property  or  the  personal  credit  of  either 
spouse  is  presumed  to  be  community 
property.*  Both  spouses  are  legally 
entitled  to  enjoy,  use.  manage  and 
control  community  property.  (Cal.  Civ. 
Code  5125.) 

Therefore,  both  spouses  would  be 
entitled  to  the  proceeds  of  the  credit 
obligation.  Under  the  Board's  Rule,  a 
cosigner  notice  need  only  to  be  given  to 
a  person  who  assumes  liability  without 
receiving  money,  property  or  services. 
Consequently,  the  California  Attorney 
General  argues  that  as  long  as 
community  property  assets  are  available 
to  a  creditor  to  satisfy  an  obligation, 
even  if  a  nonapplicant  spouse  were  also 
to  obligate  his  or  her  separate  property 
by  cosigning  a  spouse's  obligation,  a 
creditor  in  Cahfomia  would  not  be 
required  to  give  the  Board's  cosigner 
notice  to  the  cosigning  spouse.  The 
Attorney  General  suggests  that  in 
California  the  situation  in  which  the 
Board's  cosigner  notice  would  have  to 
be  given  to  a  nonapplicant  spouse 
(where  no  community  property  is  being 
relied  upon  to  satisfy  a  debt)  is  virtually 
nonexistent. 

B.  Misrepresentation  of  Cosigner 
Liability 

Under  the  Board's  Rule,  it  is  a 
deceptive  act  or  practice  for  a  member 
institution  to  misrepresent  the  nature  or 
extent  of  a  cosigner's  liability  to  any 
person  in  connection  with  an  extension 
of  credit  to  consumers  (12  CFR 
535.3(a)(1)).  It  is  also  a  deceptive  act  or 
practice  to  obligate  a  cosigner  unless  the 
cosigner  is  informed,  prior  to  becoming 
obligated,  of  the  nature  of  his  or  her 
liability  as  a  cosigner  (12  CFR 
535.3(a)(2)). 

Misrepresentation  of  cosigner  liability 
is  not  specifically  prohibited  by 
California  law.  Cal.  Bus.  ft  Prof.  Code 
17500  does,  however,  prohibit  a  person 
from  disseminating  untrue  or  misleading 
statements  in  order  to  induce  the  public 
into  entering  into  an  obligation.  This 
section  has  been  interpreted  by 
California  case  law  to  include  actions 
by  financial  institutions.  In  addition, 
California  case  law  has  held  that  proof 


*  The  Slule  cite*  Cal.  Civ.  Code  SltO  and  case  law 
in  support  of  this  position.  See  In  re  marhage  of 
Fischer.  78  Cal.  App  3d  558.  581. 14«  Cal.  Rplr.  581 
(1978):  Ford  v.  Ford.  276  Cal.  App.  2d  9. 12-J3.  60 
Cal.  Rptr.  435  (1909). 


of  actual  deception,  intent  of  the 
disseminator,  knowledge  of  the 
consumer's  reliance  on  the  statement,  or 
damages  are  unnecessary  to  establish  a 
violation  of  the  section. 

Cal.  Bus.  ft  Pro.  Code  17200  prohibits  a 
wide  range  of  business  practices 
constituting  unfair  competition.  Unfair 
competition  is  defined  to  include 
unlawful  or  fradulent  business  practices. 
These  prohibitions  have  been 
interpreted  by  California  case  law  to 
protect  consumers  as  well  as  businesses 
from  the  prohibited  practices. 

C.  Remedies  and  Enforcement 

Compliance  with  the  provisions  of  the 
Board's  Rule  is  provided  through 
administrative  enforcement,  including 
periodic  compliance  examinations  and 
investigations.  Failure  to  comply  with 
the  cosigner  provision  of  the  Board's 
Rule  is  deemed  an  unfair  or  deceptive 
act  or  practice.  The  rule  does  not  per  se 
alter  the  obligation  between  the 
institution  and  the  cosigner.  No  private 
right  of  action  is  provided  under  the 
Board's  Rule.  Noncomphance  may  result 
in  administrative  actions,  including  the 
issuance  of  cease  and  desist  orders. 

To  assure  compliance  with  the  state 
law  provisions  affecting  cosigners, 
California  reports  that  it  relies  on  the 
private  remedy  and  public  enforcement, 
through  the  state's  unfair  business 
practices  law,  by  various  prosecutorial 
agencies.  If  a  creditor  fails  to  comply 
with  the  California  cosigner 
requirements,  the  creditor  is  barred  from 
bringing  any  action  or  enforcing  any 
security  interest  against  a  person 
entitled  to  receive  notice  who  did  not  in 
fact  receive  any  of  the  money,  property, 
or  services  involved  in  the  contract  (Cal. 
Civ.  Code  1799.95). 

California  courts  are  empowered  to 
issue  injunctive  relief,  to  order 
restitution,  and  to  fashion  any 
appropriate  equitable  order  to  redress 
the  dissemination  of  untrue  or 
misleading  statements  and  any  unlawful 
business  practice.  An  action  for  an 
injunction,  restitution,  and  other 
equitable  relief  may  be  brought  by  the 
Attorney  General,  any  of  the  58  district 
attorneys,  and  local  prosecutors.  The 
Attorney  General,  the  district  attorneys, 
and  certain  local  prosecutors  can  obtain 
a  mandatory  civil  penalty  of  up  to  $2,500 
for  a  violation  of  each  of  the  statutes.  In 
addition,  these  agencies  may  seek  a  civil 
penalty  of  up  to  $6,000  per  day  for  each 
violation  of  an  injunction  issued 
pursuant  to  Cal.  Bus.  ft  Prof.  Code  17203 
and  17535.  In  addition,  Cal.  Bus.  ft  Prof. 
Code  17204  and  17535  provide  that 
actions  for  injunctive  relief  may  also  be 
brought  by  any  person  acting  for  the 
interests  by  itself,  its  members,  or  the 


general  public.  Thus.  California  case  law 
has  held  that  individuals  and 
organizations  have  standing  to  redress 
violations  of  these  provisions  even  if 
they  were  not  directly  aggrieved  by  the 
violations. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washinsloa. 
Assistant  Secretary. 
|FR  Doc.  88-15285  Filed  7-6-88: 8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(FII«No.M1003tl 

TiM  Vons  ComfMnlM  et  aL;  Proposed 
Consant  Agraamant  Witti  Analysia  To 
Aid  Pul>lic  Commant;  Conwnant  Period 

aoency:  Federal  Trade  Commission. 

action:  Proposed  consent  agreement: 
comment  period. 

summary:  a  Commission  document 
previously  published  in  the  Federal 
Register  on  Thursday.  June  2, 1988,  53  PR 
20131  incorrectly  initiated  a  comment 
period  of  60  days  for  the  proposed 
consent  agreement.  A  document 
published  in  the  Federal  Register  on 
Monday,  June  13, 1988.  53  FR  22022 
corrected  this  error  and  reduced  the 
public  comment  period  to  30  days  to 
permit  earlier  consideration  of  the 
consent  order.  In  light  of  the  error,  the 
Commission  will  accept  comments  for 
an  additional  15  days. 

DATE:  Comments  will  be  received  until 
July  20. 1988. 

AOORCSS:  Comments  should  be 
addressed  to:  FTC/Ottice  of  the 
Secretary.  Room  136,  6th  St.  ft  Pa.  Ave.. 
NW..  Washington,  DC  20580. 

PON  RlfrrHCR  INFORMATION  CONTACT: 

Joan  S.  Greenbaum.  FTC/S-3302, 
Washington  20580.  (202)  326-2629. 

•UFPLCMCNTARY  INANIMATION:  In  FR 

Doc.  88-12442,  appearing  in  the  Federal 
Register  issue  for  Thursday.  June  2. 1988. 
53  FR  20131.  the  deadline  date  for 
receiving  comments  should  now  be  July 
20,1988. 

List  of  Subjects  in  16  CFR  Part  13 

Supermarkets.  Trade  practices. 
Benjamin  I.  B«nnan. 
Acting  Secretary. 
|FR  Doc.  88-15193  Filed  7-6-88: 8:45  ain| 
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16  CFR  Part  419 

Games  of  Chance  in  the  Food  Retailing 
and  Gasoline  Industries  Proposed 
Amendment  of  Trade  Regulation  Rule 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
to  amend  the  existing  Trade  Regulation  - 
Rule  for  Games  of  Chance  in  the  Food 
Retailing  and  Gasoline  Industries  (16 
CFR  Part  419).  The  Rule  imposes  certain 
requirements  on  users,  promoters  or 
manufacturers  of  such  games.  The 
Commission  is  taking  this  action  in 
response  to  a  petition  for  a  waiver  of 
certain  provisions  of  the  Rule  related  to 
broadcast  advertising  disclosures.  In 
response  to  the  petition,  the  Commission 
granted  a  temporary  exemption  relating 
to  broadcast  media  disclosures,  and,  in 
an  Advance  Notice  of  Proposed 
Rulemaking,  invited  public  comments 
upon  whether  or  not  other  revisions  of 
the  Rule  would  be  appropriate.  The 
proposed  amendment  of  the  Rule 
addresses  many  of  the  concerns 
expressed  in  the  public  comments 
received. 

The  Commission  has  determined  to 
reexamine  the  various  provisions  of  the 
Rule  because  of  the  Commission's 
continuing  concerns  with  reducing  the 
cost  burdens  on  industry  and  consumers 
and  with  the  inflationary  impact  of 
government  regulation.  In  keeping  with 
these  aims  the  proposed  amendment 
will  eliminate  a  requirement  for  certain 
disclosures  in  advertising  and 
promotional  materials:  raise  the 
threshold  for  winners'  list  disclosures  to 
prizes  of  $50.00  and  oven  permit 
replenishment  of  prize  game  pieces;  and 
eliminate  the  requirement  for  a  waiting 
period  between  games. 

This  notice  sets  out  the  rulemaking 
procedures  to  be  followed,  the  text  of 
the  proposed  Rule,  reference  to  the  legal 
authority  under  which  the  amendment  is 
proposed,  a  statement  of  the 
Commission's  reasons  for  proposing  this 
amendment,  a  list  of  specific  questions 
and  issues  upon  which  the  Commission 
particularly  desires  written  and  oral 
comment,  an  invitation  for  written 
comments,  and  instructions  for 
prospective  witnesses  and  other 
interested  persons  who  desire  to  present 
oral  statements  or  otherwise  participate 
in  the  proceedings. 
DATES:  Written  comments  should  be 
received  on  or  before  September  6, 1988. 
Notification  of  interest  in  questioning 
witnesses  must  be  submitted  on  or 
before  August  8, 1988.  Prepared 
statements  of  witnesses  and  exhibits,  if 
any,  must  be  submitted  on  or  before 


September  20, 1988.  Public  hearings  will 
commence  at  9:30  a.m.  October  5, 1988. 
ADDRESS:  Written  comments, 
notification  of  interest  in  questioning 
witnesses,  requests  to  testify  at  the 
hearings  and  prepared  statements  of 
witnesses  and  exhibits,  if  any,  should  be 
submitted  to  Henry  B.  Cabell,  Presiding 
Officer,  Federal  Trade  Commission,  6th 
Street  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20580.  The  public 
hearing  will  be  held  in  Room  332, 
Federal  Trade  Commission  Building,  6th 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT. 

Brinley  H.  Williams.  Federal  Trade 
Commission,  Cleveland  Regional  Office, 
Suite  500,  The  Mall  Building.  118  St. 
Clair  Avenue,  Cleveland.  Ohio  44114, 
telephone:  (216)  552-4207;  or  Robert  E. 
Easton,  Federal  Trade  Commission,  6th 
&  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580.  telephone:  (202) 
326-3029. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  proposing  to  modify  the 
Trade  Regulation  Rule  for  Games  of 
Chance  in  the  Food  Retailing  and 
Gasoline  Industries  (16  CFR  Part  419). 
This  proceeding  has  been  instituted 
upon  receipt  of  a  petition  for 
modification  of  paragraph  (b)  of  the 
Rule,  and  the  Commission's 
determination  that  other  aspects  of  the 
Rule  should  be  updated.  Several 
petitions  have  been  received  by  the 
Commission  in  recent  years  requesting 
waivers  of  the  various  provisions  of  the 
Rule.  The  Commission  has  determined 
to  reexamine  the  provisions  of  the  Rule 
because  of  the  Commission's  continuing 
concern  with  reducing  the  cost  burdens 
on  industry  and  consumers  and  with  the 
inflationary  impact  of  government 
regulation. 

Section  A.  Background 

The  Games  of  Chance  Rule  requires 
among  other  things: 

•  Disclosure  of  specified  information 
in  all  broadcast  advertising,  all 
promotional  material,  and  all  game 
pieces  that  meet  certain  requirements. 

•  Post-game  disclosure  of  wiimers 
lists  and  other  specified  information. 

•  Continuation  of  the  game  until  all 
game  pieces  are  distributed. 

•  No  replenishment  of  winning  game 
pieces. 

•  A  waiting  period  between  the 
running  of  new  games. 

The  Rule  provides  certain  benefits  for 
consumers.  Primarily,  it  reduces 
possible  deception  about  consumers' 
likelihood  of  winning  prizes.  It  does  this 
by  requiring  disclosure  of  information 
such  as  odds  of  winning,  and  by 


imposing  and  certain  restrictions  on 
game  procedures  such  as  total  random 
mixing. 

The  costs  engendered  by  the  Rule  are 
di^icult  to  assess,  but  can  be  divided 
into  three  general  groups:  costs  to  the 
games  promoters,  costs  to  consumers, 
and  costs  to  the  Federal  Trade 
Commission  (and  hence  to  taxpayers). 
With  regard  to  the  actual  costs  to  games 
promoters,  the  Commission  has  little 
information.  Although  the  Rule  has  been 
in  effect  for  over  15  years,  staff  is 
unaware  of  any  study  attempting  to 
quantify  the  costs  of  regulating  games  of 
chance  in  particular,  or  sweepstakes  in 
general. 

The  disclosure  and  record-keeping 
requirements  are  the  major  source  of 
costs  to  games  promoters.  Disclosure 
requirements  increase  the  costs  of  print 
and  broadcast  advertising,  since  the 
inclusion  of  additional  information 
beyond  that  which  the  game  promotor 
might  have  chosen  is  required. 
Additional  administrative  costs  may  be 
incurred  by  games  promoters  to  assure 
that  retail  outlets  are  complying  with  the 
Rule.  Also,  the  retention  of  records  adds 
storage  and  administrative  costs.  To  the 
extent  that  these  costs  may  deter  the  use 
of  games  as  a  promotional  technique, 
other  marketing  promotions,  such  as 
coupons,  contests,  trading  stamps,  non- 
regulated  forms  of  sweepstakes  (such  as 
random  drawings),  and  general 
advertising  may  be  selected  to  help 
build  retail  sales.  Some  of  these  options 
may  be  less  efficient  than  games  of 
chance  in  building  sales,  thereby  adding 
interest  costs  to  the  Rule  of  unknown 
magnitude. 

Consumers  may  experience  increased 
search  costs  where  the  Rule  requires 
disclosures  that  provide  more 
information  than  consumers  want  and 
need;  this  excess  creates  possible 
confusion  and  requires  consumers  to 
expend  additional  time  and  effort  to 
choose  among  the  retail  options 
available.  Consumers  may  have 
difficulty  in  finding  the  information  that 
is  of  most  concern  to  them  among  the 
Rule's  voluminous  disclosures. 
Furthermore,  the  disclosure 
requirements  may  dissuade  firms 
altogether  from  promoting  games  via 
broadcast  advertisements,  consequently 
making  it  harder  for  consumers  to  learn 
of  their  existence.  The  Commission  has 
undertaken  a  survey  of  consumers 
regarding  games  of  chance  and  finds 
that  consumers  do  not  have  a  need  for 
many  of  the  disclosures  required  by  the 
Rule.  This  survey  has  been  made  public 
and  will  be  introduced  as  a  part  of  the 
Rulemaking  record. 
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The  Commission  incurs  some  costs  in 
enforcing  the  Rule.  In  the  15  years  of  the 
Rule's  exitence,  enforcement  has 
required  few  resources.  Staff  have  been 
called  upon  primarily  for  informal 
interpretations  of  the  Rule,  and  the 
Commission  has  sometimes  been  asked 
for  formal  advisory  opinions. 

The  Commission  has  carefully  and 
deliberately  considered  the 
recommended  trade  regulation  rule  and 
the  comments  received  in  response  to 
the  Advance  Notice  of  Proposed 
Rulemaking.  Based  on  the  evidence 
presented  to  date,  the  Commission 
believes  that  the  initiation  of  a 
rulemaking  proceeding  would  be  in  the 
public  interest. 

The  public  is  advised  that  the 
Commission  has  not  adopted  any 
findings  or  conclusions  of  the  staff.  All 
findings  in  this  proceeding  shall  be 
based  solely  on  the  rulemaking  record. 
Accordingly,  the  Commission  invites 
comment  on  the  advisability  and 
manner  of  implementation  of  the 
proposed  amended  Rule. 

lie  Commission's  Rules  of  Practice 
shall  govern  the  conduct  of  the 
rulemaking  proceeding,  except  that,  to 
the  extent  that  this  notice  differs  ^m 
the  Rules  of  Practice,  the  provisions  of 
this  notice  shall  govern,  lliis  alternative 
form  of  proceeding  is  adopted  in 
accordance  with  section  1.20  of  those 
rules  (16  CFR  1.20). 

Section  B.  SecUon'by-Sectian  AnaljrsU 

The  proposed  Rule  substantially 
changes  the  form  of  the  Rule,  rather  than 
simply  amending  certain  sections.  The 
purpose  of  this  approach  is  both  greater 
clarity  and  closer  conformity  to  current 
rulemaking  practices.  The  following 
discussion  is  intended  to  highlight  the 
major  provisions  of  the  proposed 
amendments,  and  to  explain  briefly  their 
anticipated  effect. 

Section  419.1  of  the  proposed  Rule  is  a 
definition  section.  The  current  Rule  does 
not  specify  any  deHnitions.  Over  the 
years,  the  Commission's  staff  has 
routinely  been  confronted  with 
questions  about  what  the  Rule  is 
intended  to  regulate.  The  definitions 
address  these  questions. 

Section  419.2  of  the  proposed  Rule 
incorporates  the  preamble  and  section 
(a)  of  the  current  Rule.  There  is  no 
substantive  revision  of  this  part  of  the 
rule,  which  makes  it  unfair  and 
deceptive  to  misrepresent  game    - 
participants'  chances  of  winning. 

Section  419.3  of  the  proposed  Rule 
requires  that  in  printed  advertising  of  a 
game  of  chance,  the  user,  promoter  or 
manufacturer  must  include  the  following 
statement:  "Odds  of  winning,  prizes 
available,  and  winner  lists  are  available 


at  participating  retail  outlets."  Section 
419.1(b)  of  the  current  Rule  requires 
detailed  disclosures  in  all  promotional 
material,  broadcast  or  printed.  These 
disclosures  include  disclosing  odds  of 
winning,  number  and  value  of  prizes,  the 
geographic  area  of  the  game,  the 
termination  date  of  the  game  and  the 
number  of  retail  outlets  where  the  game 
is  being  run.  If  the  game  is  still  offered 
after  four  weeks,  certain  of  these 
disclosures  must  be  updated.  The 
proposed  Rule  will  eliminate  these 
duplicative  disclosures,  while  alerting 
consumers  that  the  particular 
information  is  available  at  the  "retail 
outlet." 

Section  419.4  of  the  proposed  Rule 
requires  the  user,  promoter,  or 
manufacturer  of  a  game  of  chance  to 
disclose  the  number  and  value  of  prizes 
available,  the  odds  of  winning  such 
prizes,  and  the  termination  date  of  the 
game.  These  disclosures  may  be  made  in 
one  of  two  ways:  Either  on  a  poster  or  in 
a  form  hkely  to  be  retained  by  the  game 
participant  (such  as  on  game  pieces). 
This  section  corresponds  to  S  419.1(b)  of 
the  current  Rule.  The  major  differences 
between  the  proposal  and  the  current 
Rule  are  three.  First,  as  noted  above, 
duplicative  disclosure  in  advertising, 
promotional  material  and  other  media 
are  alleviated.  Second,  disclosure  of  the 
geographic  area  of  the  game  is 
eliminated.  And  third,  disclosure  of  the 
total  number  of  retail  outlets  is 
eliminated. 

Preliminary  indications  from  the 
consumer  survey  support  these 
modifications.  In  terms  of  desired 
information,  consumers  place  littie  value 
on  knowing  the  geographic  area  and 
number  of  outiets.  Regarding  the  method 
of  disclosure,  game  pieces  and  posters 
are  by  far  the  instruments  of  choice  by 
consumers  for  finding  disclosures. 

Section  419.5  of  the  proposed  Rule 
requires  random  mixing  of  game  pieces, 
but  will  permit  what  is  termed  "batch 
mixing."  The  current  Rule  (section 
419.1(c))  requires  mixing  at  the 
beginning  of  the  game  of  winning  pieces 
among  all  game  pieces — "total  random 
mixing."  The  proposed  Rule  will  permit 
random  mixing  among  smaller  batches 
of  game  pieces,  so  long  as  the  odds  of 
wining  within  each  batch  are  no  less 
favorable  than  the  overall  odds 
disclosed  to  consumers.  Such  mixing  is 
done  commonly  in  non-regulated 
industries  without  apparent  consumer 
deception  or  misunderstanding.  Staff  is 
unaware  of  any  other  federal,  state  or 
local  statute  or  regulation  that  requires 
'total  random  mixing." 

Section  419.6  of  the  proposed  Rule  is 
identical  to  f  419.1(d)  of  the  current 
Rule.  This  provision  prohibits  games 


susceptible  of  being  solved  or  "broken" 
so  that  winning  pieces  or  prizes  can  be 
predetermined. 

Section  419.1(e)  of  the  current  Rule 
requires  certain  postgame  disclosures. 
Sections  419.7  and  419.8  of  the  proposed 
Rule  address  post-game  disclosures. 
There  are  three  primary  differences 
between  the  current  Rule  and  the 
proposed  Rule.  First,  the  current  rule 
requires  disclosure  of  all  winners  while 
the  proposed  Rule  imposed  a  SSOXX) 
floor,  below  which  users,  promoters  and 
manufacturers  need  not  disclose 
winners.  The  consumer  survey  indicates 
that  game  participants  are  primarily 
interested  in  the  winners  of  more 
valuable  prizes.  Second,  although  the 
current  Rule  requires  that  these 
disclosures  be  made  on  an  outlet  by 
outlet  basis,  the  proposed  Rule  would 
require  a  single  list  of  all  game  winners. 
This  will  reduce  record  keeping  costs  for 
users,  promoters  and  manufacturers, 
with  no  increased  risk  of  deception  or 
unfairness.  Third,  the  winners  Hst  itself 
need  not  be  posted  if  it  is  available  upon 
request  at  each  retail  outlet  that 
participated  in  the  game. 

Section  419.9  of  the  proposed  Rule  is  a 
record  retention  requirement  on  the  part 
of  game  users,  promoters  and 
manufacturers.  The  primary  difference 
from  the  current  Rule's  S  419.1(e)  is  that 
it  reduces  the  retention  of  records  from  3 
years  to  1  year. 

The  requirements  of  {  419.1(f)  of  the 
current  Rule  have  been  deleted  in  the 
proposed  Rule.  This  provision  is 
commonly  termed  the  "hiatus"  provision 
because  it  requires  a  waiting  period  of 
up  to  30  days  between  new  games  run 
by  the  retail  outiets.  The  original  irrtent 
of  this  provision  was  to  prevent 
confusion  among  consumers  concerning 
the  running  of  back-to-back  or 
concurrent  games.  However,  consumer 
confusion  has  not  been  an  apparent 
problem  with  concurrent  games  run  by 
states,  not-for-profit  institutions  and 
other  types  of  for-profit  business 
establishments.  Staff  is  unaware  of  any 
federal,  state  or  local  statute  or 
regulation  that  imposes  a  similar 
"hiatus"  period. 

Section  419.10  of  the  proposed  rule  is 
identical  to  9  419.1(g)  of  the  current 
Rule.  This  provision  prohibits  game 
termination  prior  to  the  distribution  of 
all  game  pieces.  This  is  to  prevent  a 
situation  in  which  a  substantial  number 
of  winning  pieces  (and  hence  prizes) 
have  not  yet  been  awarded,  but  the 
game  user,  promoter  or  manufacturer 
discontinues  the  game. 

Section  419.1(h)  of  the  current  Rule 
prohibits  adding  winning  pieces  during 
the  course  of  a  game.  The  proposed  Rule 


would  delete  this  prohibition.  Should  a 
user,  promoter  or  game  manufacturer 
wish  to  add  winning  pieces,  this  is 
permissible.  Such  persons  will  continue 
to  be  prohibited  from  misrepresenting 
chances  of  winning  under  S  419.2  of  the 
Rule  as  being  greater  than  what  the 
odds  actually  are. 

Section  C  Questions  and  Issues 

All  interested  parties  are  hereby 
notified  that  they  may  submit  to  Henry 
B.  Cabell.  Presiding  OfFicer,  Federal 
Trade  Commission.  6th  Street  and 
Pennsylvania  Avenue.  NW.  Washington 
DC  20580,  written  data,  views,  or 
arguments  on  any  issues  of  fact.  law  or 
policy  which  may  have  some  bearing  on 
the  proposed  modification  of  16  CFR 
Part  419.  Set  forth  below  is  a  list  of 
specific  questions  and  issues  upon 
which  the  Commission  particularly 
desires  comment  and  testimony.  'The  list 
of  questions  is  not  intended  to  be  a  list 
of  "disputed  issues  of  material  fact  that 
are  necessary  to  resolve."  and  any  right 
to  cross  examine  will  be  determined 
with  reference  to  the  criteria  set  forth  in 
the  Commission's  Rules  of  Practice  and 
this  notice. 

Interested  persons  are  urged  to 
consider  carefully  the  following 
questions.  The  Commission  retains  its 
authority  to  promulgate  a  final  rule 
which  differs  from  the  proposed  Rule  in 
ways  suggested  by  these  questions  and 
based  upon  the  rulemaking  record: 

(1)  Are  the  proposed  Rule's  definitions 
of  key  terms  clear,  meaningful,  and 
appropriate  (section  419.1)?  Should 
"game  users"  "game  promoters",  and 
"game  manufacturers"  also  be  defined? 

(2)  The  proposed  Rule  defines  the 
terms  "food  retailing  industry", 
"gasoline  industry"  and  "retail  ouUets" 
in  section  419.1.  Do  the  definitions 
expand  or  reduce  the  scope  of  the  Rule? 
If  so.  what  are  the  costs  and  benefits  of 
expansion  or  reduction? 

(3)  The  term  "value"  is  used  in  the 
proposed  Rule.  It  is  used  with  regard  to 
disclosure  of  the  odds  of  winning 
(section  419.4).  to  disclosure  of  the 
winners  (section  419.8).  and  to  retention 
of  records  (section  419.9).  Should  other 
terms  such  as  "value"  be  defined?  If  so, 
should  "value"  be  based  on  the  cost  of 
the  prizes  to  the  promoter,  on  the  retail 
price  of  the  prize,  or  on  some  other 
measure? 

(4)  The  proposed  Rule  eliminates 
detailed  disclosure  requirements  in 
broadcast  and  printed  advertising, 
including  requirements  that  the  odds  of 
winning  and  the  number  and  value  of 
prizes  be  disclosed.  Instead,  it  requires 
that  any  printed  advertising  include  a 
disclosure  indicating  the  availability  at 
each  participating  retail  outlet  of  the 


odds  of  winning,  the  number  and  value 
of  prizes,  and  the  winners  list  (section 
419.3).  What  are  the  costs  and  beneHts 
of  this  change  in  the  disclosure 
mechanism? 

(5)  The  proposed  Rule  only  requires 
that  game  promoters  make  disclosures 
of  odds  of  winning  and  number  or  value 
of  prizes  on  store  posters  or  on  game 
pieces  (section  419.4).  Under  the  existing 
rule,  such  disclosures  were  required  in 
any  form  of  advertising  or  promotional 
method.  What  are  the  advantages  and 
disadvantages  of  this  change?  Is  the 
method  of  disclosure  in  the  proposed 
Rule  adequate  to  notify  consumers 
effectively  of  the  odds  of  winning  and 
number  or  value  of  prizes? 

(6)  The  proposed  Rule  requires  that 
display  posters  and  game  pieces  include 
a  printed  reference  to  the  Federal  Trade 
Commission  (section  419.4).  What  are 
the  costs  and  beneHts  of  this 
requirement? 

(7)  If  the  promoter  of  the  game  of 
chance  chooses  to  disclose  odds  of 
wiiming  on  a  poster  (section  419.4(a)). 
such  poster  must  be  located  in  an  "area 
reasonably  accessible  to  the  prospective 
participants."  Is  this  requirement 
sufficient  to  ensure  that  posters  are 
located  in  conspicuous  locations? 

(8)  What  would  be  the  advantages 
and  disadvantages  of  allowing  game 
promoters  to  aggregate  prizes  having  a 
value  of  less  than  $5.00,  $25.00.  $50.00.  or 
some  other  value,  into  one  category  for 
the  purposes  of  disclosing  odds  of 
winning,  and  the  number  or  value  of 
prizes  available  (section  419.4)? 

(9)  Consumer  commenters  are  asked 
to  address  the  question  of  how 
important  it  is  to  know  the  odds  of 
winning  a  prize  valued  at  less  than 
$25.00.  $50.00  or  $100.00? 

(10)  What  would  be  the  costs  and 
beneHts  of  limiting  the  "odds  of 
winning"  disclosure  requirement 
(section  419.4)a  to  apply  only  to  those 
prizes  exceeding  specified  values  such 
as  $25.00.  $50.00.  $75.00  or  $100.00? 

(11)  In  contrast  to  the  current  Rule,  the 
proposed  Rule  does  not  require 
disclosure  of  the  geographic  area  of  the 
game  or  the  number  of  participating 
retail  outlets.  In  eliminating  these 
disclosures,  do  game  participants  lose 
any  significant  or  useful  information, 
considering  that  the  odds  of  winning 
disclosure  must  always  be  made? 

(12)  The  proposed  Rule  would  permit 
the  use  of  "batch-mixing"  of  winning 
games  pieces — that  is,  it  would  allow 
randomness  in  mixing  game  pieces  in 
"batches"  rather  than  requiring  total 
randomness  among  all  game  pieces 
(section  419.5).  Dose  "batch-mixing" 
have  any  potential  for  misleading 
consumers  in  their  assessment  of  the 


odds  of  winning?  For  example,  would 
the  proposed  Rule  make  it  easier  or 
harder  for  game  promoters  to  "skew"  or 
"load"  the  odds  of  wiiming.  so  that 
certain  locations  or  certain  classes  of 
consumers  would  be  less  likely  to  win 
than  others? 

(13)  In  what  ways  and  to  what  extent, 
,  if  any,  might  "batch-mixing"  affect  the 

ability  of  the  FTC  to  monitor  compliance 
with  the  proposed  Rule? 

(14)  The  proposed  Rule  reduces  the 
time  that  game  promoters  must  retain 
pertinent  records  from  three  years  to 
one  year  (section  419.9).  What  are  the 
costs  and  beneHts  of  reducing  this  time 
period? 

(15)  The  proposed  Rule  reduces  the 
obligation  of  game  promoters  to  disclose 
winners'  names  and  addresses  to  those 
wriimers  who  win  prizes  of  $50.00  or 
more  (section  419.7  and  419.8).  What 
would  be  the  costs  or  benefits  of  raising 
or  lowering  the  proposed  dollar  value  of 
prizes  that  triggers  inclusion  of  the 
winner  on  the  wiimer  list?  What  would 
be  the  optimal  value  for  disclosure,  if 
different  from  $50.00,  and  why? 

(16)  Does  the  requirement  of  the 
proposed  Rule  regarding  disclosure  of 
winners'  lists  (section  419.7  and  419.8) 
adequately  balance  winners'  interests  of 
privacy  and  security  against  non- 
winners'  interests  in  validating  prize 
distribution?  Should  the  proposed  Rule 
require  game  promoters  either  (1)  to 
obtain  a  release  from  winners 
authorizing  the  use  of  their  names  and 
addresses  in  the  winners'  list 
disclosures  required  by  the  Rule,  or  (2) 
to  disclose  in  a  pre-game  notice  that 
winners'  names  and  addresses  may  be 
posted  or  otherwise  distributed  at  the 
conclusion  of  the  game? 

(17)  At  the  discretion  of  the  game 
promoter,  the  $50.00  limitation  in  the 
proposed  Rule  relating  to  the  disclosure 
of  wiimers'  lists  (section  419.7  and  419.8) 
may  be  substituted  with  a  dollar  limit 
based  upon  the  most  recent  quarterly 
Implicit  Price  Deflator  for  the  Gross 
National  Product.  What  are  the  costs 
and  benefits  of  this  alternative? 

(18)  The  proposed  Rule  eliminates  the 
current  Rule's  30-day  waiting  period 
between  the  running  of  an  old  game  and 
a  new  game.  What  are  the  advantages 
and  disadvantages  of  this  change? 

(19)  What  are  costs  and  benefits  of 
the  proposed  Rule's  prohibition  on 
termination  of  a  game  prior  to  the 
distribution  of  all  game  pieces  to  the 
participating  public  (section  419.10)? 

(20)  What  effects,  if  any.  would 
promulgation  of  the  proposed  Rule  have 
on  existing  state  law? 

(21)  To  what  extent,  if  any.  do  the 
provisions  in  the  current  or  proposed 
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Rule  correspond  to  or  differ  from  state 
provisions  regarding  the  conduct  of  state 
lotteries?  For  example,  are  state  run 
lotteries  required  to  disclose  either  on 
the  game  piece  or  on  posters  reasonably 
accessible  to  consumers,  the  odds  of 
winning,  for  every  prize  offered?  What 
accounts  for  any  differences? 

(22)  Should  the  proposed  Rule  be 
expanded  to  cover  industries  other  than 
grocery  stores  and  gasoline  stations, 
such  as  restaurants,  soft  drink  bottlers 
and  confectionery  manufacturers?  Is 
there  evidence  of  deception  in  the  use  of 
game  by  these  other  industries? 

(23)  Is  there  a  continued  need  for  the 
Rule?  What  additional  benefits  or  costs, 
if  any,  might  accrue  to  consumers  or 
grocery  stores  and  gasoline  stations 
from  repeal  of  the  Rule  in  its  entirety? 

(24)  Are  any  other  modifications  to 
the  proposed  Rule  appropriate? 

In  all  comments,  the  Commission 
particularly  welcomes  empirical 
evidence.  Written  comments  will  be 
accepted  until  September  6. 1988. 
Prepared  statements  will  be  accepted 
until  September  20, 1986.  To  assure 
prompt  consideration  of  all  comments, 
they  should  be  identified  as  "Games  of 
Chance  Amendment  Comment"  and, 
when  feasible  and  not  burdensome, 
submitted  in  five  (5)  copies. 

Section  D.  Public  Hearings 

Public  hearings  will  be  held 
commencing  on  October  5, 1988,  at  9:30 
a.m.,  in  Room  332  of  the  Federal  Trade 
Commission  Building,  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington, -DC  20580.  Persons  desiring 
to  present  their  views  orally  at  the 
hearing  should  so  advise  Henry  B. 
Cabell,  Presiding  Officer,  Federal  Trade 
Commission  Building,  6th  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580.  202-326-3642,  as 
soon  as  possible. 

The  Presiding  Officer  appointed  for 
this  proceeding  shall  have  all  power 
prescribed  in  16  CFR  1.13(c),  subject  to 
any  modifications  prescribed  in  this 
notice. 

Section  E.  Instructions  to  Witnesses 

7.  Advance  Notice 

If  you  wish  to  testify  at  the  hearings, 
you  must  notify  the  Presiding  OfTicer  of 
your  desire  to  appear  and  file  with  him 
your  complete,  word-for-word  statement 
no  later  than  September  20. 1988.  This 
advance  notice  is  required  so  that  other 
interested  persons  can  determine  the 
need  to  ask  you  questions  and  have  an 
opportunity  to  prepare  to  do  so.  Any 
examination  that  is  permitted  will  be 
conducted  with  regard  to  the  written 
testimony,  which  will  be  entered  into 


the  record  exactly  as  submitted. 
Consequently,  it  will  not  be  necessary 
for  you  to  repeat  this  statement  at  the 
hearing.  You  may  simply  appear  to 
answer  questions  with  regard  to  your 
written  statement,  or  you  may  deUver  a 
short  summary  of  the  most  important 
aspects  of  that  statement  within  time 
limits  to  be  set  by  the  Presiding  Officer. 
As  a  general  rule,  such  oral  summaries 
should  not  exceed  20  minutes. 

Prospective  witnesses  are  advised 
that  they  may  be  subject  to  questioning 
by  designated  representatives  of 
interested  parties  and  by  members  of 
the  Commission's  staff.  Such 
questioning  will  be  conducted  subject  to 
the  discretion  and  control  of  the 
Presiding  Officer  and  «vithin  such  time 
limitation  as  he  may  impose.  In  the 
alternative,  the  Presiding  Officer  may 
conduct  such  examination  himself  or  he 
may  determine  that  full  and  true 
disclosure  as  to  any  issue  or  question 
may  be  achieved  through  rebuttal 
submissions  or  the  presentation  of 
additional  oral  or  written  statements.  In 
all  such  instances,  the  Presiding  Officer 
shall  be  governed  by  the  need  for  a  full 
and  true  disclosure  of  the  facts  and  shall 
permit  or  conduct  such  examination 
with  due  regard  for  relevance  to  the 
factual  issues  raised  by  the  proposed 
Rule  and  the  testimony  delivered  by 
each  witness. 

2.  Use  of  Exhibits 

Use  of  exhibits  during  oral  testimony 
is  encouraged,  especially  when  they  are 
to  be  used  to  help  clarify  technical  or 
complex  matters.  If  you  plan  to  offer 
documents  as  exhibits,  file  them  as  soon 
as  possible  during  the  p>eriod  for 
submission  of  written  comments  so  they 
can  be  studied  by  other  interested 
persons.  If  those  documents  are 
unavailable  to  you  during  this  period 
you  must  file  them  as  soon  as  possible 
thereafter,  and  not  later  than  the 
deadline  for  filing  perpared  statements. 
Mark  each  of  the  documents  with  your 
name,  and  number  them  in  sequence 
[e.g..  Jones  Exhibit  1).  The  Presiding 
Officer  has  the  power  to  refuse  to  accept 
for  the  rulemaking  record  any  hearing 
exhibits  that  are  not  furnished  by  the 
deadline. 

3.  Expert  Witnesses 

If  you  are  going  to  testify  as  an  expert 
witness,  you  must  attach  to  your 
statement  a  curriculum  vitae, 
biographical  sketch,  resume,  or 
summary  of  your  professional 
background,  and  a  bibliography  of  your 
publications.  It  would  be  helpful  if  you 
would  also  include  documentation  for 
the  opinions  and  conclusions  you 
express  by  footnotes  to  your  statements 


or  in  separate  exhibits.  If  your  testimony 
is  based  upon,  or  chiefly  concerned 
with,  one  or  two  major  scientific  works, 
copies  should  be  furnished.  The 
remaining  citations  to  other  works  can 
be  accomplished  by  using  footnotes  in 
your  statement  referring  to  those  works. 

4.  Results  of  Surveys  and  Others 
Research  Studies 

If  in  your  testimony  you  will  present 
the  results  of  a  survey  or  other  research 
study,  as  distinguished  from  simple 
references  to  previously  published 
studies  conducted  by  others,  you  must 
also  present  as  an  exhibit  or  exhibits  in 
compliance  with  paragraph  2.  above,  the 
following: 

(a)  A  complete  report  of  the  survey  or 
other  research  study  and  the 
information  and  documents  listed  in  (b) 
through  (e).  below,  if  they  are  not 
included  in  that  report. 

(b)  A  description  of  the  sampling 
procedures  and  selection  process, 
including  the  number  of  persons 
contacted,  the  number  of  interviews 
completed,  and  the  number  of  persons 
who  refused  to  participate  in  the  survey. 

(c)  Copies  of  all  completed 
questionnaires  or  interview  reports  used 
in  conducting  the  survey  or  study  if 
respondents  were  permitted  to  answer 
questions  in  words  of  their  choice  rather 
than  to  select  an  answer  from  one  or 
more  answers  printed  on  the 
questionnaire  or  suggested  by  the 
interviewer. 

(d)  Description  of  the  methodology 
used  in  conducting  the  survey  or  other 
research  study,  including  the  selection 
of  and  instructions  to  interviewers, 
introductory  remarks  by  interviewers  to 
respondents,  and  a  sample 
questionnaire  or  other  data  collection 
instrument. 

(e)  A  description  of  the  statistical 
procedures  used  to  analyze  the  data  and 
all  data  tables  which  underlie  the  results 
reported. 

Other  interested  persons  may  wish  to 
examine  the  questionnaires,  data 
collection  forms,  and  any  other 
underlying  data  not  offered  as  exhibits 
and  which  serve  as  a  basis  for  your 
testimony.  This  information,  along  with 
punch  cards  or  computer  tapes  which 
were  used  to  conduct  analyses,  should 
be  made  available  (with  appropriate 
explanatory  data)  upon  request  of  the 
Presiding  Officer.  The  Presiding  Officer 
will  then  be  in  a  position  to  permit  their 
use  by  other  interested  persons  or  their 
counsel. 
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5.  Identification,  Number  of  Copies,  and 
Inspection 

To  assure  prompt  consideration,  all 
materials  filed  by  prospective  witnesses 
pursuant  to  the  instructions  contained  in 
paragraphs  1-4,  above,  should  be 
identified  as  "Games  of  Chance 
Statement"  ("and  Exhibits,"  if 
appropriate)  and  submitted  in  five  (5) 
copies  when  feasible  and  not 
burdensome. 

6.  Reason  for  Requirements 

The  foregoing  requirements  are 
necessary  to  permit  us  to  schedule  the 
time  for  your  appearance  and  that  of 
other  witnesses  in  an  orderly  manner. 
Other  interested  parties  must  have  your 
expected  testimony  and  supporting 
documents  available  for  study  before 
the  hearing  so  they  can  decide  whether 
to  examine  or  cross-examine  you  or  file 
rebuttals.  If  you  do  not  comply  with  all 
of  the  requirements,  the  Presiding 
Officer  may  refuse  to  let  you  testify. 

7.  General  Procedures 

These  hearings  will  be  informal,  and 
courtroom  rules  of  evidence  will  not 
apply.  You  will  not  be  placed  under  oath 
unless  the  Presiding  Officer  so  requires. 
You  are  also  not  required  to  respond  to 
any  question  outside  the  area  of  your 
written  statement,  although,  if  such 
questions  are  permitted,  you  may 
respond  if  you  feel  you  are  prepared  and 
have  something  to  contribute.  The 
Presiding  Officer  will  assure  that  all 
questioning  is  conducted  in  a  fair  and 
reasonable  manner  and  will  allocate 
time  according  to  the  number  of  parties 
participating,  the  legitimate  needs  of 
each  group  for  full  and  true  disclosure, 
and  the  number  and  nature  of  the 
factual  issues  discussed.  The  Presiding 
Officer  has  the  right  to  limit  the  number 
of  witnesses  to  be  heard  if  the  orderly 
conduct  of  the  hearing  so  requires.  The 
deadlines  established  by  this  notice  will 
not  be  extended,  and  hearing  dates  will 
not  be  postponed  unless  hardship  can  be 
demonstrated. 

Section  F.  Notification  of  Interest 

If  you  wish  to  avail  yourself  of  the 
opportunity  to  question  witnesses  you 
must  notify  the  Presiding  Officer  by 
August  8. 1988.  of  your  position  with 
respect  to  the  proposed  Rule  and  each 
individual  provision  thereof.  Your 
notification  must  be  in  sufficient  detail 
to  enable  the  Presiding  Officer  to 
identify  groups  with  the  same  or  similar 
interests  respecting  the  proposed  Rule. 
and  the  Presiding  Officer  may  require 
you  to  submit  additional  information  if 
your  notification  is  inadequate.  If  you 
fail  to  file  an  adequate  notification  in  . 


sufficient  detail,  you  may  be  denied  the 
opportunity  to  question  witnesses. 

Before  the  hearings  commence,  the 
Presiding  Officer  will  identify  groups 
with  the  same  or  similar  interests  in  the 
proceeding.  These  groups  will  be 
required  to  select  a  single  representative 
for  the  purpose  of  conducting  direct  or 
cross-examination.  If  the  members  of  a 
group  are  unable  to  agree  upon  a 
representative  who  is  wiUing  to  serve  in 
that  capacity,  the  Presiding  Officer  may 
select  one,  or  alternatively,  elect  to 
conduct  examinations  on  behalf  of  the 
group  himself.  The  Presiding  Officer  will 
notify  all  interested  persons  of  the 
identity  of  the  group  representatives  as 
soon  as  possible. 

Group  representatives  will  be  given 
an  opportunity  to  question  each  witness 
on  any  issue  relevant  to  the  proceeding 
and  within  the  scope  of  that  witness' 
testimony.  The  Presiding  Officer  may 
disallow  any  questioning  that  is  not 
appropriate  for  full  and  true  disclosure 
as  to  relevant  issues.  The  Presiding 
Officer  may  impose  fair  and  reasonable 
time  limitations  on  the  questioning. 
Since  the  broad  scope  of  permissible 
questioning  by  group  representatives 
and  the  staff  will  satisfy  the  statutory 
requirements  regarding  cross- 
examination,  disputed  issues  will  not  be 
identified  or  designated  by  the 
Commission  or  by  the  Presiding  Officer. 

Section  G.  Post-Hearing  Procedures 

Interested  persons  will  be  afforded 
forty-five  (45)  days  after  the  close  of  the 
hearings  to  file  rebuttal  submissions. 
Rebuttal  representations  shall  be 
permitted  only  if  the  Presiding  Officer 
determines  that  the  presentation  of 
rebuttal  submissions  is  required  for  a 
full  and  true  disclosure  with  respect  to 
any  disputed  issue  of  fact  that  is 
material  and  necessary  to  resolve. 
Rebuttal  submissions  must  be  based 
only  upon  identified,  properly  dted 
matters  already  in  the  record.  The 
Presiding  Officer  will  reject  all 
submissions  which  are  essentially 
additional  written  comment  in  contrast 
to  rebuttal.  The  45-day  rebuttal  period  is 
intended  to  include  the  time  consumed 
in  securing  a  complete  transcript. 

Within  a  reasonable  time  after  the 
close  of  the  rebuttal  period,  the  staff 
shall  release  its  recommendations  to  the 
Commission  as  required  by  the 
Commission's  Rules  of  Practice.  The 
Presiding  Officer's  report  shall  be 
released  not  later  than  45  days 
thereafter  and  shall  include  a 
recommended  decision  based  upon  his 
findings  and  conclusions  as  to  all 
relevant  and  material  evidence.  Post- 
record  comments,  as  described  in 
S  1.13(h)  of  the  Rules  of  Practice,  shall 


be  submitted  not  later  than  60  days  after 
the  submission  of  the  Presiding  Officer's 
Report. 

Section  H.  Rulemaking  Record 

In  view  of  the  substantial  rulemaking 
records  that  have  been  established  in 
prior  trade  regulation  rulemaking 
proceedings  (and  the  consequent 
difficulty  in  reviewing  such  records),  the 
Commission  urges  all  interested  persons 
to  consider  the  relevance  of  any 
material  before  submitting  it  for 
placement  on  the  rulemaking  record. 
While  the  commission  encourages 
comments  on  its  proposed  Rule,  the 
submission  of  material  that  is  not 
generally  probative  of  the  issues  posed 
by  the  proposed  Rule  merely 
overburdens  the  rulemaking  record  and 
decreases  its  usefulness,  both  to  those, 
reviewing  the  record  and  to  interested 
persons  using  it  during  the  course  of  the 
proceeding.  The  Commission's 
rulemaking  staff  has  received  similar 
instructions. 

Material  that  the  staff  has  obtained 
during  the  course  of  its  investigation 
prior  to  the  initiation  of  the  rulemaking 
proceeding  that  is  not  placed  in  the 
rulemaking  record  will  be  made 
available  to  the  public,  to  the  extent  that 
it  considered  to  be  non-exempt  from 
disclosure  under  the  Freedom  of 
Information  Act.  5  U.S.C.  552. 

Section  L  Preliminary  Regulatory 
Analysis 

The  following  discussion  is  included 
in  the  Commission's  Preliminary 
Regulatory  Analysis  of  the  proposed 
Rule  pursuant  to  the  Requirements  of 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
601.  et  seq.  The  Act  requires  an  analysis 
of  the  anticipated  impact  of  the 
proposed  Rule  on  small  business.  The 
analysis  must  contain  a  description  of 
the  reasons  why  action  is  being 
considered;  the  objectives  of  and  legal 
basis  for  the  proposed  Rule:  the  class 
and  number  of  small  entities  affected; 
the  projected  reporting,  recordkeeping 
and  other  compliance  requirements  of 
the  proposed  Rule;  any  existing  federal 
rules  which  may  duplicate,  overlap  or 
conflict  with  the  proposed  Rule:  and  any 
significant  alternatives  to  the  proposed 
Rule  which  accomplish  its  objectives 
and.  at  the  same  time,  minimize  its 
impact  on  small  entities. 

A  description  of  the  reasons  why 
action  is  being  considered  and  the 
objectives  of  and  legal  basis  for  the 
proposed  Rule  have  been  explained 
elsewhere  in  this  Notice. 

Amendment  of  the  Rule  would  affect 
all  grocery  stores.  The  Small  Business 
Administration  has  defined  any  grocery 
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store  with  less  than  $13.5  million  in 
revenue  as  a  small  business.  13  CFR 
Part  121.2  (1986).  In  1984,  there  were 
156.000  grocery  stores,  of  which  2.400 
had  sales  of  less  than  $12  million. 
Progressive  Grocer  30  (April  1985). 

Amendment  of  the  Rule  also  affects 
all  gasoline  service  stations.  The  SBA 
deflnes  service  stations  with  less  than 
$4.5  million  in  revenue  as  a  small 
business.  13  CFR  Part  121.2  (1986).  In 
1984.  there  were  132,080  gasoline  service 
stations — 23,774  of  these  were  company- 
owned,  the  remaining  108.306  were 
franchisee-owned.  1985  National 
Petroleum  News  Factbook  Issue  111. 
The  average  revenue  of  the  service 
station  is  $856,322.  It  is  estimated  that 
the  majority  of  the  132,080  franchisee 
service  stations  earn  less  revenue  than 
SBA's  definition  of  a  small  business. 

The  Rule  currently  requires  a 
substantial  number  of  different 
disclosures  to  consumers  during  the 
game  and  after  the  game.  The  Rule  also 
requires  the  retention  of  a  certain 
number  of  records  for  three  years  after 
the  termination  of  a  game  of  chance. 
These  requirements  fall  equally  on  large 
and  small  businesses,  although  many 
such  businesses  choose  alternative 
promotional  forms  which  are  close 
substitutes,  thereby  avoiding  application 
of  the  Rule. 

The  proposed  Rule  will  greatly 
decrease  the  costs  of  compliance  and 
recordkeeping.  Fewer  disclosures  are 
required,  fewer  records  need  to  be 
retained  after  the  game,  and  record 
retention  diminishes  to  one  year.  Thus, 
if  a  retailer,  large  or  small,  chooses  to 
use  a  form  of  game  of  chance  regulated 
by  this  Rule,  costs  will  be  significantly 
reduced  under  the  proposed  Rule. 

The  Commission  is  not  aware  of  any 
existing  federal  rules  which  would 
conflict,  duplicate,  or  overlap  with  the 
proposed  Rule. 

The  only  significant  alternative  to  the 
proposed  Rule  is  repeal  of  the  Rule 
itself.  Repeal  of  the  Rule,  however, 
might  create  uncertainty  regarding 
compliance  requirements  with  the 
Commission's  more  general  prohibitions 
against  deception  and  unfairness.  The 
proposed  amendments  balance  the 
needs  of  consumers  and  food  retailers  of 
all  sizes  by  reducing  compliance 
burdens  and  retaining  disclosures  and 
procedures  to  minimize  unlawful 
conduct. 

Section  J.  Paperwork  Reduction  Act 

The  Games  of  Chance  Rule  contains 
information  collection  requirements  as 
defined  by  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501-3518.  Those 
requirements  have  been  reviewed  and 
approved  by  the  Office  of  Management 


and  Budget  (OMB  Control  No.  2084- 
0067).  Because  the  proposed 
amendments  would  affect  those 
information  collection  requirements,  the 
proposed  amendments  have  been 
submitted  to  OMB  for  review  under  5 
CFR  1320.13  (1986).  Comments  on  that 
submission  may  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OfHce  of  Management  and 
Budget.  Washington,  DC  20403. 
Attention:  Don  Arbuckle.  Desk  O^cer 
for  the  Federal  Trade  Commission. 

Section  K.  Proposed  Trade  Regulation 
Rule 

Notice  is  hereby  given  that  the 
Federal  Trade  Commission,  pursuant  to 
the  Federal  Trade  Commission  Act.  as 
amended,  15  U.S.C.  41,  et  seq.,  the 
provisions  of  Part  I.  Subpart  B  of  the 
Commission's  Procedures  and  Rules  of 
Practice.  16  CFR  1.7.  etseq.,  and  the 
Administrative  Procedures  Act,  5  U.S.C. 
553,  et  seq.,  has  initiated  a  proceeding 
for  the  amendment  of  the  Trade 
Regulation  Rule  for  Games  of  Chance  in 
the  Food  Retailing  and  Gasoline 
Industries. 

List  of  Subjects  in  16  CFR  Part  419 

Advertising,  Foods.  Gambling. 
Gasoline.  Trade  practices. 

Accordingly,  the  Commission  has 
proposed  the  following  amendment  to  16 
CFR  Chapter  I  by  revising  Part  419  as 
follows: 

PART  41»— GAMES  OF  CHANCE  IN 
THE  FOOD  RETAIUNQ  AND 
GASOLINE  INDUSTRIES 

419.1  Definitions. 

419.2  General  duties. 

419.3  Printed  advertising. 

419.4  Point  of  sale  disclosures. 

419.5  Game  piece  mixing. 

419.6  Game  security. 

419.7  Post-game  disclosure. 

419.8  Winners'  list  disclosure. 

419.9  Record  keeping. 

419.10  Came  termination. 

Authority:  38  Stat.  717,  as  amended  (IS 
U.S.C.  41-68). 

S  419.1    Definitlone. 

For  the  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Games  of  Chance.  A  promotional 
mechanism  that  is  one  form  of 
sweepstakes  in  which: 

(1)  Winning  and  non-wiiming  game 
pieces  are  purportedly  randomly  mixed 
and  distributed  to  retail  store  visitors; 

(2)  The  odds  of  winning  can  be 
determined  at  the  beginning  of  the 
promotion;  and 

(3)  Retail  store  visitors  can  visit  the 
retail  outlet  many  times  to  attempt  to 
obtain  prize-winning  game  pieces. 


(b)  Food  retailing  industry.  The 
industry  composed  of  retail  outlets  that 
primarily  sell  groceries. 

(c)  Gasoline  industry.  The  industry 
composed  of  retail  outlets  at  which  the 
sale  of  gasoline  is  a  significant 
proportion  of  sales. 

(d)  Index  number.  $50.00.  adjusted  by 
a  ratio,  the  numerator  of  which  is  the 
most  recent  published  (prior  to  the 
initiation  of  the  game  of  chance) 
quarterly  "Implicit  Price  Deflator"  for 
the  Gross  National  Product  (IPD),  and 
the  denominator  of  which  is  the  IPD  for 
the  last  quarter  of  1987,  adjustments  to 
be  rounded  to  the  nearest  dollar.  IPDs 
used  in  these  annual  adjustments  shall 
have  been  computed  using  the  same 
base  year.  At  the  discretion  of  the  user, 
promoter,  or  manufacturer,  where  the 
dollar  value  "$50.00"  appears  in  §S  419.7 
and  419.8,  the  dollar  value 
corresponding  to  the  "Index  Number" 
may  be  substituted  to  comply  with  the 
Rule. 

(e)  Random  Basis.  Any  method  of 
mixing,  dispersing,  or  distributing  game 
pieces  or  tickets  to  participants  which 
ensures  that  the  participants'  chances  of 
obtaining  a  winning  piece  or  ticket  are 
at  least  as  great  as  those  disclosed  in 
posters  or  on  the  game  pieces  or  cards, 
in  accordance  with  16  CFR  419.4. 

(f)  Retail  outlets.  Those  locations 
where  members  of  the  good  retailing 
and  gasoline  industries  sell  groceries  or 
gasoline  to  consumers.  In  disclosures 
required  by  this  Rule,  appropriate  terms 
such  as  "stores"  and  "gas  stations"  may 
be  substituted  by  the  promoter,  user,  or 
manufacturer  of  the  game  of  chance  for 
the  term  "retail  outlets."  In  all  other 
aspects,  the  wording  of  the  disclosures 
required  by  this  Rule  must  be  made  as 
specified  in  this  Rule. 

S  419.2    General  dutiee. 

In  connection  with  the  use  of  games  of 
chance  in  the  food  retailing  and  gasoline 
industries,  it  is  an  unfair  and  deceptive 
act  or  practice  for  users,  promoters,  or 
manufacturers  of  such  games  to  engage 
in  advertising  or  other  promotions  which 
misrepresent  by  any  means,  directly  or 
indirectly,  participants'  chances  of 
winning  any  prize.  The  Commission  has 
adopted  this  Rule  in  order  to  prevent  the 
unfair  and  deceptive  acts  or  practices 
deHned  in  this  paragraph.  {  419.2.  It  is  a 
violation  of  this  Rule  for  any  user, 
promoter,  or  manufacturer  of  a  game  of 
chance  used  in  the  food  retailing  or  . 
gasoline  industries  (you)  to  fail  to 
comply  with  the  requirements  set  forth 
in  SS  419.3  through  419.10  of  this  part 


S  419.3    Printed  advertitinQ. 

You  must  include  clearly  and 
conspicusously  in  any  printed 
advertising  that  refers  to  a  game  of 
chance  the  following  statement: 

The  odds  of  wrinning,  prizes  available,  and 
winners  lists  are  available  at  participating 
retail  outlets. 

§  419.4    Pdnt  of  sale  dtodosurcs. 

At  your  election,  you  must  comply 
with  either  paragraph  (a)  or  (bj  of  this 
section: 

(a)  At  the  beginning  of  each  game, 
post  a  display  poster  at  least  30"  X  40" 
in  size  in  an  area  reasonably  accessible 
to  the  prospective  participants  in  each 
individual  retail  outlet  which  uses  the 
game.  The  poster  shall  remain  posted  for 
the  duration  of  the  game  and  must 
disclose  the  following  information 
clearly  and  conspicuously: 

(1)  The  following  statement, 
accompanied  by  the  disclosures 
required  by  paragraphs  (a)(2)  through 
(a)(5): 

The  followring  information  is  disclosed  in 
compliance  wi^i  a  Regulation  issued  by  the 
Federal  Trade  Commission: 

(2)  The  value  of  each  prize  that  is  to 
be  made  available  during  the  game 
program  and  the  minimum  number  of 
each  such  prize  that  is  to  be  awarded; 
and 

(3)  The  odds  of  winning  each  such 
prize:  and 

(4)  The  scheduled  termination  date  of 
the  game;  and 

(5)  The  following  statement: 

Winners  lists  are  available  at  participating 
retail  outlets  at  the  conclusion  of  the  game: 

or 

(b)  Provide  to  every  game  participant 
in  legible  print  on  a  form  likely  to  be 
retained  by  the  game  participant  (e.g.. 
on  game  places  or  on  game  cards)  the 
following  information: 

(1)  The  following  statement, 
accompanied  by  the  disclosures 
required  by  paragraphs  (b)(2)  through 
(b)(5): 

The  following  information  is  disclosed  in 
compliance  with  a  Regulation  issued  by  the 
Federal  Trade  Commission: 

(2)  The  value  of  each  prize  that  is  to 
be  made  available  during  the  game 
program  and  the  minimum  number  of 
each  such  prize  that  is  to  be  awarded; 
and 

(3)  The  odds  of  winning  each  such 
prize;  and 

(4)  The  scheduled  termination  date  of 
the  game:  and 

(5)  The  following  statement: 

Winners  lists  are  available  at  participating 
retail  ouUets  at  the  conclusion  of  the  game. 


§419.5    Game  piece  mbdng. 

You  must  mix.  distribute,  and  disperse 
all  game  pieces  on  a  random  basis, 
consistent  with  the  odds  of  winning 
disclo8iu«s  required  by  S  419.4,  and 
maintain  such  records  as  are  necessary 
to  demonstrate  to  the  Commission  that 
randomness  was  used  in  such  mixing, 
distribution,  and  dispersal. 

S  419.6    Game  security. 

You  must  not  promote,  sell,  or  use  any 
game  which  is  capable  of  or  susceptible 
to  being  solved  or  "broken"  so  that 
winning  game  pieces  or  prizes  can  be  or 
are  predetermined  or  preidentified  by 
such  methods  rather  than  by  random 
distribution  to  the  participating  public. 

S  419.7    Post-game  disctosure. 

You  must  post  clearly  and 
conspicuously  for  a  period  of  14  days 
after  the  conclusion  of  each  game  in  an 
area  reasonably  accessible  to  game 
participants  in  each  individual  retail 
outlet  which  used  the  game: 

(a)  The  following  statement, 
accompanied  by  the  disclosures 
required  by  paragraphs  (b)  through  (d) 
of  this  section: 

The  following  information  is  disclosed  in 
compliance  with  a  Regulation  issued  by  the 
Federal  Trade  Commission: 

(b)  Either  the  names  and  addresses  of 
all  persons  who  redeemed  a  prize 
having  a  value  of  $50.00  or  more  and  the 
dollar  value  of  each  prize  won  by  each 
person,  or  the  statement: 

Names  and  addresses  of  winners  of  prizes 
of  SSO.OO  or  more  are  sTva  liable  for 
examination  at  this  retail  outlet  upon  request. 

(c)  The  total  number  of  game  pieces 
distributed  in  all  participating  retail 
outlets;  and 

(d)  The  total  number  of  prizes  in  each 
category  or  denomination  which  were 
made  available  in  all  participating  retail 
outlets. 

§419.S    Winners' list  diedoeure. 

For  a  period  of  14  days  after  the 
conclusion  of  each  game  at  each 
participating  retail  outlet,  you  must 
provide  for  examination  to  anyone  who 
requests  winners'  names  and  addresses: 
the  names  and  addresses  of  each  person 
who  redeemed  a  prize  having  a  value  of 
$50.00  or  more,  and  the  dollar  value  of 
each  prize  won  by  such  person. 

§  419.9    Record  keeping. 

For  a  period  of  not  less  than  one  (1) 
year,  you  must  retain: 

(a)  The  records  required  by  S  419.5; 
and 

(b)  The  information  required  by 
paragraphs  (c)  and  (d)  of  {  419.7;  and 

(c)  The  information  required  to  be 
provided  by  S  419.8;  and 


(d)  The  total  number  and  value  of 
prizes  in  each  category  or  denomination 
which  were  awarded  in  all  retail  ouUets; 
and 

(e)  The  odds  of  wiiming  any  prize  that 
was  advertised  or  disclosed  to  be 
available  during  the  promotion. 

Upon  reasonable  request,  such 
information  shall  be  made  immediately 
available  to  the  Commission  and  its 
staff  for  inspection  and  copying. 

S  419.10    Game  tenwination 

You  must  not  terminate  any  game, 
regardless  of  the  scheduled  termination 
date,  prior  to  the  distribution  of  all  game 
pieces  to  the  participating  public. 

Issued:  June  22. 1988. 

By  direction  of  the  Commission. 
Benjamin  L  Bennan, 
Acting  Secretary. 

[FR  Doc.  88-15192  Filed  7-6-88;  8:45  am] 
BILUNQ  CODE  STSa-at-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FLR.  3410-61 

Approval  and  Promulgation  of 
Implementation  Plans;  Oliio 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACnON:  Proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
disapprove  a  site-specific  State 
Implementation  Plan  (SIP)  revision  to 
the  ozone  portion  of  the  Ohio  SIP,  under 
the  Clean  Air  Act  (Act).  In  the  March  10. 
1986.  revision  request,  the  State 
requested  a  compliance  date  extension 
and  a  relaxation  of  emission  limits  for 
Navistar's  (formerly  called  International 
Harvester)  one  surface  coating  line  at  its 
Body  plant  and  nine  lines  at  its 
Assembly  plant,  both  of  which  are 
located  in  Springfield.  Ciark  Coimty, 
Ohio. 

USEPA  is  today  proposing  to 
disapprove  this  SIP  revision  because  the 
State  has  not  demonstrated  that 
Navistar's  compliance  plan  is 
expeditious,  that  the  present  emission 
limits  are  technically  or  economically 
infeasible,  and  that  the  approval  of  this 
revision  will  not  interfere  with 
attainment  or  maintenance  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  August  8, 1988. 
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addresses:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan.  at  (312) 
886-6031/FTS  888-6031.  before  visiting 
the  Region  V  office.) 
U.S.  Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604 
Ohio  Environmental  Protection  Agency. 
Office  of  Air  Pollution  Control,  1800 
Water  Mark  Drive,  P.O.  Box  1049, 
Columbus.  Ohio  43266-0149. 
Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible). 
Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-2G).  U.S.  Environmental 
Protection  Agency.  Region  V.  230 
South  Dearborn  Street,  Chicago, 
Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT 
Uylaine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency.  230  South  Dearborn 
Street.  Chicago.  Illinois  60604.  (312)  886- 
6031/FTS  886-6031. 
SUPPtEMENTARY  INFORMATION:  On 
March  10, 1986.  the  Ohio  Environmental 
Protection  Agency  (OEPA)  submitted  a 
site-specific  revision  to  the  Ohio  ozone 
SIP  for  volatile  organic  compound 
(VOC)  emissions  from  Navistar's  one 
surface  coating  line  at  its  Body  plant 
and  nine  lines  at  its  Assembly  plant, 
both  of  which  are  located  in  Springfield. 
Clark  County,  Ohio.  Clark  County  is 
designated  nonattainment  for  the 
pollutant  ozone  under  section  107  of  the 
Act  (40  CFR  81.336).  « 

The  two  Navistar  plants  contain 
surface  coating  lines  that  are  used  to 
paint  truck  cabs,  hoods,  chassis,  and 
miscellaneous  parts.  Under  the  existing 
federally  approved  SIP.  each 
miscellaneous  metal  parts  and  products 
surface  coating  line  is  subject  to  the 
control  requirements  contained  in  Ohio 
Administrative  Code  (OAC)  Rule  3745- 
21-09(U).  OAC  Rule  3745-21- 
09(U)(l){a)(iii)  limits  the  VOC  content  of 
an  extreme  performance  coating  to  3.5 
pounds  of  VOC  per  gallon  (lbs  of  VOC/ 
gal)  of  coating,  excluding  water.  OAC 
Rule  3745-21-04(0(28)  requires 


■  Because  of  Ihe  proximily  of  Clark  Cuunty  (o 
Dayton.  Clark  County  emlisions  and  emission 
reductions  were  included  as  an  integral  part  of  Ihe 
greater  Dayton  ozone  demonstration  area  SIP. 
USEPA  approved  Ohio's  attainment  demonstration 
for  the  greater  Dayton  area,  including  Clark  County, 
on  October  31. 1980  (45  VH  72122).  because  the 
State's  plan  for  the  area  as  a  whole  demonstrated 
the  attainment  and  maintenance  of  the  ozone 
standard  there  by  December  31, 1982.  VIolutions  of 
the  ozone  standard  were  recorded  in  the  Dayton 
area  subsequrnt  to  1982. 


compliance  with  this  limit  by  December 
31, 1982.  USEPA  approved  these  rules 
and  others  as  meeting  the  Reasonably 
Available  Control  Technology  (RACT)  * 
requirements  of  Part  D  and  the  Act  on 
June  29. 1982  (47  FR  28007).  Nine  lines  at 
the  Assembly  plant  (P001-P004.  PQ07- 
P009,  R004  and  R005)  and  one  line  at  the 
Body  plant  (KOOl)  are  currently  being 
operated  in  violation  of  OAC  Rule  3745- 
21-09(U)  for  surface  coating  of 
miscellaneous  metal  parts  and  products. 
In  lieu  of  the  requirements  mentioned 
above,  OEPA  has  submitted  for  Navistar 
as  a  revision  to  the  Ohio  SIP  (1)  a 
compliance  date  extension  until 
December  31, 1987,  and  (2)  for  seven  of 
the  lines,  a  relaxation  from  the  RACT 
based  limits  to  the  VOC  content  of 
coatings  currently  in  use  on  these  lines. 
The  coatings  currently  used  are  acrylic 
enamel,  urethane.  and  chassis  coating 
with  VOC  contents  of  4.86.  4.66.  and  3.66 
lbs  of  VOC  per  gallon  of  coating, 
excluding  water,  respectively. 

Compliance  Data  Extension 

OEPA  has  requested  a  compliance 
date  extension  to  December  31. 1987.  for 
lines  KOOl.  POOL  and  P002.  By  that  date, 
the  lines  will  be  shut  down  and  replaced 
with  new  coating  lines  which  will  be  in 
compliance  with  OAC  Rule  3745-21- 
09(U).  In  order  for  a  compliance  date 
extension  to  be  approvable.  the  request 
must  comply  with  EPA  criteria.  The 
extension  for  Navistar's  surface  coating 
lines  does  not  satisfy  one  of  these 
criteria  because  Ohio  did  not 
adequately  research  the  compliance 
status  of  other  similar  sources  to 
determine  if  compliance  by  the  original 
deadline  was  reasonable.  As  explained 
below,  Illinois  has  documentation  that 
complying  coatings  are  available  (and  in 
use)  for  the  heavy  duty  off  highway 
vehicle  manufacturing  industry.  In 
addition.  EPA  policy  requires  the  State 
to  demonstrate  that  the  extension  will 
not  interfere  with  the  timely  attainment 
and  maintenance  of  the  ozone  standard 
and.  where  relevant  "reasonable  further 
progress"  (RFP)  towards  timely 
attainment.  This  would  generally  be 
done  by  comparing  the  margin  for 
attainment  predicted  by  the  approval 
ozone  attainment  demonstration  and  the 
increased  emissions  that  would  result 
under  the  proposed  extension.  However, 
if  the  State  or  USEPA  believes  that  there 


*  RACT  is  defined  as  the  lowest  emission  limit 
that  a  source  is  capable  meeting  by  Ihe  application 
of  control  technology  that  is  reasonably  available 
considenng  technological  and  economic  feasibility. 
In  order  for  a  relaxation  from  an  existing  SIP  limit 
to  be  approved  as  site-specific  RACT.  Ihe  State 
must  demonstrate  that  it  is  technically  or 
economically  infeasible  to  meet  a  limit  lower  than 
that  proposed  as  RACT, 


has  been  a  substantial  change  in  the 
inventory  since  the  ozone  SIP  was 
approved  so  that  the  margin  of 
attainment  has  changed  significantly,  a 
revised  demonstration  in  support  of  the 
revision  request  is  required.  Such  a 
demonstration  would  be  necessary  in 
areas  which  purported  to  demonstrate 
attainment  by  1982.  but  for  which  post- 
1982  monitoring  data  are  indicating 
exceedances  of  the  ozone  standard. 
Because  Navistar  is  located  in  such  an 
area,  a  revised  demonstration  of 
attainment  for  the  Dayton  area  would  be 
required  before  the  compliance  date 
extension  can  be  approved. 

Relaxation  of  the  Emissions  Limit 

OEPA  has  also  requested  a  relaxation 
from  emission  limits  contained  in  OAC 
Rule  3745-21-09(U)  for  the  remaining 
seven  coating  lines  at  its  Assembly 
plant  OEPA  believes  that  this 
relaxation  is  necessary  because 
Navistar  claims  that  it  has  been  unable 
to  reformulate  its  coatings  to  a 
compliance  level  and  that  add-on 
control  is  not  economically  feasible. 
OEPA  is  proposing  to  limit  the  VOC 
content  of  coatings  used  on  these  lines 
to  that  of  the  coatings  currently  in  use. 
The  total  annual  VOC  emissions  from 
the  coating  lines  in  1984  were  765.5  tons, 
while  the  allowable  emissions  were 
460.7  tons. 

Part  D  of  the  Act  requires  RACT-level 
controls  in  all  areas  which  have  not 
attained  a  NAAQS.  USEPA  approved 
OAC  Rule  3745-21-9(U)  as  meeting  the 
RACT  requirements  on  June  29, 1982.  A 
relaxation  from  these  limits  can  only  be 
approved  if  the  State  can  meet  two  tests: 
first,  it  must  demonstrate  that  it  is 
technically  or  economically  infeasible 
for  the  source  to  meet  the  limit.  Second, 
it  must  demonstrate  the  new  limits  are 
RACT  for  that  particular  source.  In  the 
case  of  the  proposed  Navistar  SIP 
relaxation,  this  means  that  the  State 
must  document  both  that  complying 
coatings  are  not  available  and  that  add- 
on controls  are  not  feasible  in  order  to 
meet  the  first  test. 

To  document  this  first  test,  OEPA 
initially  provided  correspondence  with 
only  four  coating  suppliers  regarding  the 
availability  of  low  solvent  coatings. 
Most  of  this  correspondence  is  dated 
October  1983,  and  states  that  complying 
topcoats  are  not  available  but  that 
research  is  continuing.  On  April  16, 1986, 
OEPA  submitted  additional  information 
concerning  Navistar's  efforts  to  develop 
complying  coatings.  This  documentation 
indicates  that  although  Navistar  has 
been  able  to  reformulate  some  coatings, 
there  are  still  many  for  which 
reformulation  has  been  unsuccessful. 
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However,  as  discussed  in  a  January 
1986.  "Study  of  Low- VOC  Coatings 
Available  for  Use  in  the  Illinois  Heavy- 
Duty  Off-Highway  Vehicle 
Manufacturing  Industry",  complying 
coatings  are  avilable  and  in  use  at 
similar  coating  facilities.  According  to 
this  study,  there  are  at  least  six  coating 
companies  supplying  complying  coatings 
(3.5  lb/gal)  and  at  least  six 
manufacturing  facilities  currently  using 
such  coatings.  OEPA  has  provided  no 
explanation  of  why  Navistar  would  be 
unable  to  use  these  coatings.  Therefore, 
it  has  not  been  demonstrated  that  it  is 
infeasible  for  Navistar  to  meet  the 
existing  SIP  limit  using  reformulated 
coatings. 

OEPA's  November  17. 1986,  submittal 
contains  cost  estimates  for  add-on 
control.  The  cost  estimates  in  this  report 
have  not  been  adequately  explained  and 
documented.  In  particular,  OEPA  has 
not  provided  the  following: 

1.  Documentation  of  capital  costs  (e.g., 
vendor  quotes). 

2.  Explanation  of  assumptions  used  in 
calculating  operating  costs. 

3.  Possible  reasons  for  the  high  cost  of 
VOC  control  for  this  source  compared  to 
the  range  of  estimates  contained  in  the 
CTG  for  miscellaneous  metal  products. 

In  addition,  the  study  submitted  does 
not  appear  to  consider  possible 
alternative  control  methods.  For 
example,  it  may  be  less  expensive  to 
control  oven  exhaust  than  spray  booth 
exhaust. 

Status  of  Ozone  Attainment 
Demonstration — Claric  County 

Navistar's  Body  and  Assembly  plants 
are  located  in  Clark  County,  which  is 
designated  nonattainment  of  the  ozone 
NAAQS,  and  which  is  a  part  of  the 
greater  Dayton  nonattainment  area  for 
ozone.  Navistar  provided  an  air  quality 
demonstration  for  the  proposed  revision 
which  was  based  on  the  1979  USEPA 
approved  ozone  SIP  for  the  Dayton  area. 
(See  footnote  1.)  In  order  to  get  approval 
of  a  source-specific  SIP  revision,  a  State 
must  demonstrate  that  the  revision  will 
not  interfere  with  expeditious 
attainment  and  maintenance  of  the 
ozone  standard  and  reasonable  further 
progress  toward  attainment.  Dayton's 
1979  ozone  SIP  was  approved  for 
attainment  of  the  ozone  standard  by  the 
end  of  1982  and  maintenance  thereafter. 
However,  because  violations  have  been 
measured  in  1983  and  1984,  and  there 
have  been  more  recent  exceedances  of 
the  ozone  standard  (as  late  as  1987), 
USEPA  cannot  determine  whether  the 
SIP  is  maintaining  the  ozone  standard. 
Ohio  cannot,  therefore,  rely  on  the  1979 
demonstration  of  attainment  to  show 
that  the  revision  will  not  interfere  with 


continued  maintenance  of  the  ozone 
standard.  While  USEPA  has  not  chosen 
to  call  for  a  SIP  revision  because  of  a 
substantially  inadequate  plan  for  this 
area,  any  relaxations,  such  as  the  one 
addressed  in  this  notice,  must  be 
accompanied  by  a  persuasive 
demonstration  that  the  area  will 
continue  to  maintain  the  ozone  standard 
for  the  foreseeable  future  despite  the 
relaxation.  Since  the  State  has  not  made 
this  demonstration,  USEPA  cannot 
approve  this  relaxation. 

USEPA  is  proposing  to  disapprove  this 
variance  as  a  SIP  revision  because  (1) 
the  State  has  not  shown  that  the 
granting  of  the  variance  will  not 
interfere  with  expeditious  attainment  of 
the  ozone  NAAQS  in  the  area:  (2)  the 
State  did  not  demonstrate  the  Navistar's 
compliance  plan  is  expeditious;  and  (3) 
the  State  has  not  demonstrated  that  the 
current  emission  limits  for  Navistar  are 
technically  or  economically  infeasible 
and  that  the  proposed  limits  are  RACT 
for  that  particular  source. 

List  of  Subject  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbon, 
Intergovermental  relations.  Ozone. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  Public  comments  received 
on  or  before  August  8, 1988  will  be 
considered  in  USEPA's  final  rulemaking. 
All  comments  will  be  available  for 
inspection  diuring  normal  business  hours 
at  the  Region  V  office  listed  at  the  front 
of  this  notice. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  disapproval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  effect  of  this  disapproval  is 
to  leave  in  effect  existing  emission 
limitations.  Therefore,  there  is  no 
change  or  any  impact  on  any  source  or 
community. 

Under  Executive  Order  12291,  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  June  29. 1987. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

Editorial  note:  This  document  was  received 
at  the  Offlce  of  the  Federal  Register.  )uly  1. 
1988. 

[FR  Doc  88-15253  Filed  7-6-88:  8:45  am] 

BILUNQ  CODE  SSCO-SO-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Findings  on  Pending 
Petitions  and  Description  of  Progress 
of  Usting  Actions 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  findings  on  pending 
petitions. 

SUMMARY:  The  Service  announces  its 
findings  on  pending  petitions  to  add  to 
and  revise  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants.  These 
findings  must  be  made  within  one  year 
of  either  the  date  of  receipt  of  such  a 
petition  or  of  a  previous  positive  finding. 
The  Service  also  describes  its  progress 
in  revising  the  lists  during  the  period 
from  October  1, 1986,  to  September  30. 
1987. 

DATES:  The  findings  announced  in  this 
notice  were  made  between  June  11. 1987, 
and  October  15, 1987.  The  description  of 
the  Service's  progress  in  revising  the 
lists  is  current  as  of  October  1, 1987. 
Comments  regarding  any  species  or 
petition  mentioned  may  be  submitted 
until  further  notice. 

addresses:  Chief,  Division  of 
Endangered  Species  and  Habitat 
Conservation,  U.S.  Fish  and  Wildlife 
Service.  Washington.  DC  20240  (703/ 
235-2771  or  FTS  235-2771).  Comments 
regarding  the  western  or  Pacific  island 
species  should  be  addressed  to  Regional 
Director,  U.S.  Fish  and  Wildlife  Service. 
500  NE.  Multnomah  Street.  Suite  1692. 
Portland.  Oregon  97232. 

FOR  FURTHER  INFORMA-nON  CONTACT 

Gerge  Drewry  (703/235-1975  or  FTS  235- 

1975.) 

SUPPtEMENTARY  INFORMATION! 

Background 

Section4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  in  1982 
(16  U.S.C.  1531  et  seq.),  requires  that,  for 
any  petition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  or  commercial  information,  a 
finding  be  made  on  the  merits  within  12 
months  of  the  date  of  receipt  of  the 
petition.  Provisions  of  the  Endangered 
Species  Act  Amendments  of  1982 
required  that  such  petitions  pending  on 
the  date  of  enactment  of  the 
Amendments  be  treated  as  having  been 
filed  on  that  date,  i.e.  October  13, 1982. 
Section  4(b){3)(C)(i)  of  the  Act  requires 
that  any  petition  for  whirh  a  12-month 
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finding  of  "warranted  but  precluded"  is 
made  should  be  treated  as  having  been 
resubmitted  on  the  date  of  such  a 
finding,  with  substantial  scientific  or 
commercial  information  that  the 
petitioned  action  may  be  warranted, 
thereby  requiring  an  additional  finding 
to  be  made  within  12  months.  This 
notice  reports  findings  made  on  or 
before  October  14. 1987,  in  respect  to 
pending  petitions  for  which  such 
additional  findings  were  due.  and 
describes  the  Service's  progress  in 
revising  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  during 
the  fifth  year  following  the  enactment  of 
the  1982  Amendments. 

All  but  one  of  the  plant  species 
involved  in  these  petition  findings  were 
listed  individually  in  a  comprehensive 
notice  of  review  for  plants  first 
published  in  the  Fetfoial  Register  on 
December  15. 1980  (45  FR  82480).  and 
most  recently  updated  as  a  notice  of 
review  published  September  27, 1985  (50 
FR  39526).  The  animal  species 
mentioned  below,  but  not  named 
individually,  were. identified 
individually  in  the  first  announcement  of 
12-month  petition  findings  published  in 
the  Federal  Register  on  January  20, 1984 
(49  FR  2485),  and  again  in  the  second 
annual  announcement  published  on  May 
10, 1985  (50  FR  19761). 

Findings 

Section  4(b)(8)fB)  of  the  Act  requh^s 
that  the  Service  make  one  of  the 
following  12-month  findings  on  each 
petition  presenting  substantial 
information:  (i)  The  petitioned  action  is 
not  warranted;  (it)  1he  petihoned  action 


is  warranted  and  will  be  proposed 
promptly:  or  (iii)  the  petitioned  action  is 
warranted  but  precluded  by  other  efforts 
to  revise  the  lists,  and  expeditious 
progress  is  being  made  in  listing  and 
delisting  species.  Petitioned  actions 
found  to  be  warranted  are  the  subjects 
of  proposals  that  will  be  published 
promptlyor  have  already  been 
published  in  the  Federal  Register. 
Therefore  only  fmdings  of  'hiot 
warranted"  and  "warranted  but 
precluded"  for  pending  petitions  are 
reported  here. 

"Not  warranted"  and  "warranted  but 
precluded"  findings  for  pending  plant 
petitions  repeat  the  findings  made  in 
October  1986  and  announced  in  the 
Federal  Register  for  June  30, 1987  (52  FR 
24312),  except  for  the  removal  of  24 
plant  species  proposed  for  listing  as 
threatened  or  endangered  during  fiscal 
1987.  Findings  on  the  plants  are  made  by 
notice  ofreview  categories;  application 
of  these  to  individual  taxa  is  published 
in  a  notice  of  review  for  plants 
published  September  27, 1985  (50  FR 
39526).  Tfhe  plant  notice  category 
number  opposite  the  name  of  each  taxon 
that  is  the  subject  of  a  pending  petition 
indicates  the  Service's  finding  on  that 
taxon.  Findings  of  "not  warranted"  on 
the  petitioned  action  are  reported  by  the 
designation  of  subc^egories  3A,  3B,  or 
3C  for  such  taxa.iPrndingB  of  "warranted 
but  precluded"  are  reported  by  the 
designation  of  category  1,1*,1**.2,  2*.  or 
2**  for«ubjeot  taxa.  The  complete 
definitions  of  these  category  numbers 
are  described  on  pages  39526  and  39S27 
inithe  1985  general  plant  notice  of 
review  (50  FR  39526).  A  finding  of 


"warranted  but  preduded"  was  also 
made  for  a  petitkni  to  list  the  plant 
TaJinum  humile  (the  Pinos  Altos  fame 
flower)  received  October  15, 1965,  from 
Mr.  Paul  R.  Neal.  This  plant  is  being 
treated  as.a  category  2  candidate 
species. 

The  Service's  12-month  findings  of 
"not  warranted"  and  "warranted  but 
precluded"  on  pending  animal  petitions 
are  presented  in  Table  1.  Each  petition 
mentioned  in  Table  1  has  had  one  or 
more  previous  findings  of  "warranted 
but  precluded"  reported  in  the  Federal 
Register.  The  initial  (90-day)  fmdings  for 
petitions  listed  in  Table  1  were 
announced  in  the  Federal  Register  on 
February  15, 1983  (48  FR  6752),  January 

16. 1984  (49  FR  1919),  December  18, 1964 
(49  FR  49118),  April  2, 1985  (50  FR 
13054).  July  6. 1985  (50  FR  27637),  August 

30. 1985  (50  FR  35272),  or  May  2, 1986  (51 
FR  18363). 

The  word  "Yes"  in  the  "Warrantedr* 
colum  of  Table  1  indicates  petitions  to 
list,  delist,  or  reclassify  species  for 
which  the  principal  findings  are 
"warranted  but  precluded"  from 
immediate  proposal  by  other  efforts  to 
revise  the  lists.  Note  in  the 
"Description"  column  that  at  least  some 
species  mentioned  in  the  original 
petitions  have  bean  individually  found 
to  be  warranted.  The  species  so  noted 
were  named  in  previous  notices  of 
petition  findings.  Three  of  the  species 
(noted  by  the  word  "No"  in  the 
"Warranted"  column)  have  new  1987 
findings  of  "not  warranted"  announced 
here. 


Tabi£  1.— Twelve^Month  Findings  on  f>ENDtNG  Animal  Petitions 


D6MfiplMsn 


5  species  ol  sponges  (2  others  not  warranted) 

38  species  of  cave  crustaceans  (12  ottiers  not  warrant- 
ed). 

6  species  of  cave  amptiipods  (1  other  not  warranted) 

Uncompahgre  fntillary  tMJtterfly 

Columbia  River  tiger  beetle .. 

Shoshone  sculpin 

Bonneville  cutthroat  trout „ _ _ 

Silver  rice  rat 

Bliss  Rapids  snail  and  Snake  River  ptiyaa  snail 

10  US.  and  SO  foreign  species  of  bKds  (4  others  liatad,  5 

not  warranted). 

Guam  rufous-fronted  (arrtail 

Organefin  rnadloiii  and  Roanoke  logperch 

Barbara  Anne  s  tiger  bettle  and  Quadaloupa  Mountains 

tiger  beetta. 

Spiny  River  Snail 

Desert  tortoise  in  remainder  of  its  range 


Mr.  Hanaio  m.  vx>waen 

National  Speleological  Sociaty.. 


Samoan  fruit  bat  (f1yir»g  fox) 

Lower  (Florida)  Keys  marsh  rabbit.. 

Henne's  eucosman  moth 

Lora  Aborng  moth __. 


Or.  John  Holsmger... 
Dr.  Lawrence  F.  Gall 
Mr.  Qaiy  Shook 

Dr.  Peter  A  Bowler 

Desert  Rsties  Coundl 

Center  tor  Action  on  Endangered  Speoiaa. 

Dr.  Peter  A.  Bowter 

International  Council  for  Bird  Preservation. 


Hon.  Paul  M.  Catvo,  Governor  o4  Guam 

Mr.  Noel  M  Burkhead 

WO.  Sumlin.  Ill  and  Christopher  0. 
Nagano. 

American  Mai8cok)gical  Union „ 

Dr.  Martha  L.  Stout  Or.  Faith  T.  Camp- 
bell, and  Mr  Michael  J.  Bean. 

Mr.  Paul  Allen  Cox 

Ms.  Joel  L.  Beardslay. — — — 

Mr.  Bruce  S  Mannheim,  Jr 

Mr.  Bruce  S.  Mannheim,  Jr 


Dalaracewed 


June  17,  1974.. 
SepL  9,  1974... 


July  12.  1974. 
Nov.  5.  197B.. 
Oac.  15,  1979.. 
Dec.  3.  1979. 
Oct.  23.  1979.. 
March  12.  1960.. 

Fab.  7.  1900 

Nov.  24.  1980... 


Dec.  23.  1961. 
Oct.  6,  1983.... 
July  24.  1984.. 


Aug.  13.  1984... 
Sept.  14.  19M.. 


Nov.  27.  1984. 
Apdl27.  19SS.. 
May  21.1985.. 
May  21,  1965.. 


Wanantetf?' 


Vat. 
Vaa. 

Yes. 
Yea. 
Yes. 
Yea. 
Yes. 
Yes. 
Yes. 
Vm. 

Mo. 

Yes. 
Yes. 

Vaa. 
-Vw. 

No. 

Yes. 

Yes. 


'  But  precluded  by  other  actions  to  revise  the  List  of  Endangered  and  Threatened  WihSile. 


Three  findings  of  "not  warranted"  in 
Table  1  require  explanation.  The  Service 
was  requested  by  the  Governor  of  Guam 
to  list  the  Guam  rufous-fronted  fantail, 
Rhipiduro  rufifrons  uraniae,  in  a 
petition  received  by  the  Service 
December  23, 1981.  Repeated  efforts  to 
locate  the  species  subsequently  have 
been  unsuccessful,  and  the  accumulated 
evidence  has  reached  the  point  at  which 
the  Service  considers  this  bird  to  be 
extinct.  It  will  be  treated  in  future 
notices  of  animal  review  as  a  category 
3A  species,  believed  to  be  extinct.  The 
appropriate  petition  finding  is  "not 
warranted"  in  respect  to  its  addition  to 
the  List  of  Endangered  and  Threatened 
Wildlife  and  Plants. 

A  second  flnding  of  "not  warranted" 
was  made  for  a  petition  to  list  the 
Samoan  fruit  bat  (flying  fox),  Pteropus 
samoensis  samoensis.  This  petition 
came  from  Mr.  Paul  Allen  Cox  and  was 
received  by  the  Service  on  November  27, 
1984.  An  earlier  finding  of  "warranted 
but  precluded"  was  announced  on  May 
2, 1986  (51  FR  16363),  but  discrepanices 
between  the  population  levels  indicated 
by  the  petitioner  and  those  found  in 
subsequent  (1985) surveys  were 
mentioned  at  that  time.  Continued  study 
has  led  to  the  conclusion  that  although 
the  species  is  rare  enough  for  some 
concern,  there  is  not  sufficient  evidence 
that  it  is  threatened  to  warrant  its 
listing.  It  is  a  solitary  species  not  as 
easily  decimated  by  hunting  as  are  some 
of  its  colonial  relatives,  and  populations 
on  several  of  the  islands  of  Samoa 
appear  to  be  stable  at  or  near  the 
carrying  capacity  of  the  environment. 
Remaining  habitat  is  estimated  to 
constitute  74  percent  of  Western  and 
American  Samoa.  According  to  the  best 
scientific  and  commercial  information 
available,  including  the  Service's  own 
positive  field  survey  data,  the  action 
requested  by  the  petitioner  is  not 
warranted.  It  should  be  noted,  however, 
that  this  species  was  recently  included 
with  other  western  Pacific  Pteropus 
species  on  Appendix  II  of  CITES 
(Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora),  to  regulate  trade.  The  Service 
therefore  expects  to  continue  monitoring 
of  its  welfare  at  some  level,  and  to  be 
able  to  respond  to  any  evidence  of 
further  decline.  That  commitment  will 
be  reflected  in  retention  of  category  2 
status  for  this  species  in  the  next  notice 
of  animal  review. 

The  other  "not  warranted"  finding  in 
Table  1  concerns  Lora  Abom's  moth. 
Lorita  abornana.  One  of  two  subjects  of 
a  petition  received  from  Mr.  Bruce  S. 
Mannheim,  Jr.,  on  May  21, 1985,  it 
belongs  to  a  group  that  was  the  subject 


of  dissertation  research  study  by  Dr. 
Michael  G.  Pogue.  His  research  into  the 
genus  led  to  the  scientific  conclusion 
that  Lorita  abornana  Busck  is  a 
synonym  of  Lorita  scarificata  (Meyrick), 
a  widely  distributed  species  of  the  New 
World  tropics  and  Hawaii.  Therefore, 
the  population  of  Lorita  at  the  El 
Segundo  dunes  of  Los  Angeles, 
California,  does  not  appear  to  represent 
an  entity  qualified  for  listing  under  the 
Endangered  Species  Act.  Separate 
findings  are  now  indicated  for  the  two 
subjects  of  Mr.  Mannheim's  petition  on 
the  basis  of  the  best  scientific  and 
commercial  information  available,  a 
finding  of  not  warranted  for  Lora 
Abom's  moth,  Lorita  abornana,  and  a 
continued  Hnding  of  warranted  but 
precluded  for  Henne's  eucosman  moth, 
Eucosma  hennei.  Lorita  abornana  will 
be  included  in  category  33  of  the  next 
notice  of  animal  review,  signifying  that 
it  lacks  taxonomic  validity. 

The  information  in  previous  12-month 
finding  notices  is  current  for  the  species 
indicated  by  "Yes"  in  the  "Warranted" 
column  of  Table  1.  In  the  case  of  the 
desert  tortoise  the  Service  has  some 
information  to  add  to  the  finding 
announced  on  July  1, 1987  (52  FR  24485). 
A  name  recognized  by  many  authorities 
for  the  desert  tortoise  is  Xerobates 
agassizii.  Three  major  genetic  groups  of 
the  desert  tortoise  exist,  separated  by 
the  Colorado  and  Yaqui  Rivers, 
apparently  as  genetically  distinct  from 
one  another  as  is  the  Texas  tortoise,  X. 
berlanderi,  from  the  desert  tortoise.  The 
Service  believes  that  for  certain  area's 
of  the  species'  range  in  Arizona  and 
Mexico  additional  study  is  needed  to 
determine  the  species'  status.  However, 
substantial  information  suggests  that  the 
degree  of  threat  facing  the  species  in 
California  and  Nevada  is  increasing. 
The  Service  retains  the  option  to  list 
those  populations  that  currently  face  the 
highest  degree  of  threat  while  studies 
proceed  to  resolve  existing  questions 
regarding  remaining  portions  of  the 
species'  range. 

The  following  petitions  are  not 
included  in  Table  1  and  have  first  one- 
year  findings  announced  here: 

Dr.  Thomas  O.  Lemke  of  Thomson 
Falls,  Montana,  in  a  petition  dated 
February  24, 1986,  and  received  March  4, 
1986,  requested  the  Service  to  determine 
endangered  status  for  populations  of  the 
Marianus  fruit  bat,  Pteropus  mariannus 
mahannus  and  Pteropus  mariannus 
pagonensis,  in  the  Commonwealth  of  the 
Northern  Mariana  Islands.  The 
population  of  this  species  on  Guam  was 
listed  as  endangered  on  August  27, 1984 
(49  FR  33885).  The  entire  species, 
including  the  populations  identified  in 


this  petition,  was  already  the  subject  of 
a  status  review  initiated  May  18. 1979 
(44  FR  29128).  In  respect  to  Dr.  Lemke's 
petition,  the  Service  made  a  90-day 
administrative  finding  that  substantial 
information  was  presented  that  the 
action  requested  may  be  warranted;  the 
90-day  finding  was  reported  in  the 
Federal  Register  on  January  21, 1987  (52 
FR  2239). 

After  subsequent  review  of  all  the 
scientific  and  commercial  information 
available,  the  Service  has  determined 
that  the  action  requested  in  respect  to 
populations  of  this  species  on  the 
islands  of  Agiguan.  Tinian  and  Siapan  is 
warranted  but  precluded  by  other 
pending  proposals  of  higher  priority.  The 
finding  is  based  on  low  population  and 
decline  in  the  fruit  bat  populations  on 
these  islands  owing  to  their 
vulnerabiUty  to  human  disturbance, 
hunting,  and  inadequate  legal 
protection.  On  Rota,  Asuncion,  Guguan, 
and  other  northern  islands  of  the 
Commonwealth  that  may  be  inhabited 
by  this  species,  the  Service  has 
determined  that  existing  legal  protection 
and  inaccessability  to  hunting  are 
adequate  to  protect  the  populations,  and 
that  the  action  requested  by  the 
petitioner  is  not  presently  warranted. 

In  a  separate  petition  dated  February 
24, 1986,  and  received  March  4, 1986,  Dr. 
Thomas  O.  Lemke  also  requested  the 
Service  to  determine  endangered  status 
for  the  Sheath-tailed  bat  (Emballonura 
semicaudata]  in  the  Commonwealth  of 
the  Northern  Mariana  Islands.  This 
species  in  Guam  was  the  subject  of  a 
status  review  initiated  December  30, 
1982  (47  FR  58454),  and  the  distribution 
corrected  to  include  the  Northern 
Mariana  Islands  on  September  18. 1985 
(50  FR  37958).  The  Service  made  a  90- 
day  administrative  finding  for  this 
petition  that  substantial  information 
was  presented  that  the  action  requested 
may  be  warranted,  and  reported  that 
finding  in  the  Federal  Register  on 
January  21. 1987  (52  FR  2239). 

After  review  of  the  best  scientific  and 
commercial  information  available,  the 
Service  has  determined  that  the  action 
requested  by  this  petitioner  is  not 
warranted.  The  basis  for  the  finding  was 
that  there  is  only  sketchy  evidence  of 
any  decline  in  the  petitioned  population, 
and  that  it  may  be  an  "outlier"  of  a 
widespread  species  in  the  western 
Pacific. 

In  a  petition  dated  March  10, 1986, 
and  received  March  19, 1986,  the  Service 
was  requested  by  Mr.  Tom  R.  Johnson, 
representing  the  Missouri  Department  of 
Conservation,  to  list  the  Oklahoma 
salamander  [Eurycea  tynerensis)  as 
threatened.  A  status  report  of  this 
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species  in  Missouri  was  submitted  with 
the  petition.  An  administrative  finding 
that  the  action  requested  may  be 
warranted  was  made  on  June 20, 1986. 
The  species  was  already  the  subject  of  a 
status  review  initiated  September  18. 
1985  (SO  FR  37958).  A  Ftoderal  Register 
notice  announced  the  90-day  petition 
finding  on  January  21, 1987  (52  PR  2240). 

The  Oklahoma  salamander  is  a 
neotenic  (retaining  larval  gills 
throughout  its  life)  member  of  the  family 
Plethodontidae  (lungless  salamanders). 
It  is  restricted  to  stream  systems  and 
springs  in  the  mountainous  areas  of 
northwestern  Oklahoma,  southwestern 
Missouri,  and  northwestern  Arkansas. 
Oklahoma,  southwestern  Missouri,  and 
northwestern  Arkansas.  Oklahoma  has 
the  largest  known  distribution  (several 
sites  along  two  river  systems);  Missouri 
has  40  recorded  localities,  and  Arkansas 
has  five.  Surveys  supported  bytthe 
Missouri  Department  of  Conservation 
and  information  furnished  by  (he 
Arkansas  Natural  Heritage  Program  and 
by  Bill  Resperman  of'Oklahoma  State 
University  all  indicated  widespread 
deterioration  of  habitat  throughout  this 
species'  range.  Grazing  and  pollution 
have  reduced  the  habitat  quality  at  a 
number  of  sites,  especially  in  Missouri 
and  Oklahoma.  Recent  surveys  of  the 
Arkansas  Heritage  Program  failed  to 
find  Oklahoma  salamanders  in  at  least 
two  sites  where  they  formerly  occurred. 
Although  general  population  data  is  still 
unavailable,  former  sites  of  occurrence 
that  are  either  polluted  or  heavily 
grazed  appear  to  have  reduced  or  no 
Oklahoma  salamander  populations. 

The  action  requested  by  this  petition 
for  the  Oklahoma  salamander  was 
judged  to  be  warranted  according  to  the 
best  information  available,  but 
precluded  by  other  pending  proposals  of 
higher  priority.  The  Service  will 
continue  to  evaluate  the  status  of  the 
Oklahoma  salamander.  Additional  data 
are  needed  on  populations  of  this 
species  in  Oklahoma  and  Arkansas;  the 
species  will  therefore  be  retained  in 
Category  2  of  the  next  comprehensive 
notice  of  animal  review. 

In  a  petition  dated  July  20, 1986,  and 
received  July  25, 1986,  the  Service  was 
requested  by  Alexander  R.  Brash  of  the 
Rutgers  University  Graduate  School. 
New  Brunswick,  New  Jersey,  to  list  the 
white-necked  crow,  Corvus 
leucognaphalus  as  an  endangered 
species.  This  bird  is  in  the  somewhat 
unique  position  of  being  extirpated,  as 
far  as  known,  from  the  United  States 
(Puerto  Rico),  but  still  extant  in  the 
Dominican  Republic  on  the  island  of 
Hispaniola.  It  is,  therefore,  a  foreign 
species  at  present,  but  one  that  could 


conceivably  be  used  in  domestic 
restoration  attempts.  The  petition  was 
accepted  as  an  action  that  may  be 
warranted  in  a  90^day  finding  made  in 
October  1986  and  reported  in  the 
Federal  Register  for  July  1. 1987  (52  FR 
24485). 

The  information  needed  to  determine 
the  actual  status  oTthe  whiternecked 
crow  in  Hispaniola  is  not  yet  available. 
As  a  foreign  species  the  priority  for 
seeking  the  necessary  data  is  somewhat 
lower  than  that  accorded  domestic 
species,  while  at  the  same  time  costs  to 
obtain  the  data  are  expected  to  be 
higher.  The  evidence  presented  by  this 
petitioner  is  not  adequate  alone  to 
justify  a  decision  to  list  the  species.  At 
this  time,  however,  the  best  scientific 
and  commercial  information  available 
support  a  finding  that  the  action 
requested  is  warranted,  but  precluded 
by  work  on  other  species  judged  to  be  in 
greaterneed  of  protection. 

A  petition  submitted  by  Mr.  Rodney 
Bartgis  and  Mr.  D.  Daniel  Boone  of  the 
Maryland  Natural  Heritage  Program  was 
dated  Jtily  22, 1986,  and  received  by  the 
Service  on  August  13, 1986.  It  requested 
the  Service  <to  list  the  Appalachian 
Bewick's  wren.  Thryomanes  bewicki 
alius,  as  endangered.  The  petition 
acknowledged  that  not  all  authorities 
agree  on  the  exact  geographic  limits  of 
the  various  subspecies  of  this  wren,  but 
included  extensive  documentation  that  a 
definable  Appalachian  population  is 
nearly  extirpated  from  the  few 
remaining  States  in  which  it  has  been 
reported  since  1980.  This  petition  was 
accepted  as  an  action  that  may  be 
warranted  in  a  90-day  finding  made  in 
November  1966  and  reported  in  the 
Federal  Register  for  July  1, 1987  (52  FR 
24485). 

Subsequent  review  of  the  data  on 
Bewick's  wren  in  the  eastern  United 
States  indicates  that  the  action 
requested  by  this  petitioner  is 
warranted.  An  immediate  rule  to 
propose  this  species  for  listing  is 
precluded  by  work  on  other  species 
judged  to  be  in  greater  need  of 
protection.  It  has,  however,  been 
accorded  a  high  priority  within  the 
Service's  priority  ranking  system. 

Progress  in  Revision  of  the  Lists 

Section  4(b](3)(B)(iii)  of  the  Act  states 
that  petitioned  actions  may  be  found  to 
be  warranted  but  precluded  by  other 
.listing  actions  when  it  is  also  found  that 
the  Service  is  making  expeditious 
progress  in  revising  the  lists.  The 
Service's  progress  in  revising  the  lists  in 
the  year  following  October  1, 1966,  the 
cuto^  date  of  the  previous  report,  is 
described  below.  For  simplification  in 
reporting,  the  12'month  period  described 


actually  coincides  with  the  1987  fiscal 
yean  activity  during  the  last  12  days 
preceding  the  anniversary  of  the 
Amendments  will  be  described  in  a 
subsequent  notice.  The  described 
activities  prevented  immediate  action  on 
the  "warranted  but  precluded" 
petitioned  actions. 

The  Service's  progress  in  revising  the 
lists  during  fiscal  year  1987  is 
represented  by  the  publication  in  the 
Federal  Register  of  iinal  listing  actions 
on  52  species,  and  proposed  listing 
actions  on  46  species.  The  number  of 
species  affected  by  each  type  of  listing 
action  published  during  this  period  is 
presented  in  Table  2. 

Table  2.— Listing  Actions  Taken  Dur- 
ing THE  Period  October  1,  1986. 
Through  September  30, 1967 


Typaolaetion 


Final 

Final  ttiraManad  sMui 

Final  redassiteation  to  thraalsned  dua 
to  similanty  of  appearance  to  a  lialad 
species 

Propoaad  anttangated  atatus ~ 

Proposed  thraatanad  status J 

Proposed  critical  haMat ~ „.. 

Proposed  delisting 

Proposed  redasaification 

gered  to  tliraatawad — 

Total 


Numlier 

Of 


ted 


36 
t5 


1 

91 

11 

1 

1 

2 

96 


As  of  October  1, 1987.  the  Service's 
Division  of  Endangered  Species  and 
Habitat  Conservation  was  also 
reviewing  draft  documents  that  would 
propose  or  make  final  listing  actions  on 
37  species.  The  types  of  action  and 
numbers  of  affected  species  are  given  in 
Table  3. 

Table  3.— Summary  of  Potential  List- 
ing Actions  not  Finalizeo  But 
Under  Active  Review  As  of  the  End 
OF  THE  Reporting  Period 


Type  of  action 


Number 

ol 
species 
affected 


Final  endangered  status ,  10 

Final  threatened  statua .  • 

Final  dehstKig ~— 1 

Proposed  endangered  status 11 

Proposed  nveatsned  status ,  4 

Propoaed  change  from  andangarad  to 

threatened  status ,  i 

Proposed  experimental  population 1 

Total 37 


The  general  plant  and  animal  notices      | 
of  review  are  important  tools  for  ! 

gathering  data  on  species  that  are  ^ 


I 
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candidates  for  listing  and  for  informing 
interested  parties  on  the  Service's 
general  views  on  the  status  of  present 
and  past  candidate  species.  The  Service 
is  currently  preparing  a  general  notice  of 
review  for  animals,  to  include  both 
vertebrate  and  invertebrate  species.  The 
most  recent  previous  general  notices 
were  for  plants  on  September  27, 1985 
(50  FR  39526),  for  vertebrate  animals  on 
September  18, 1985  (50  FR  37958),  and 
for  invertebrate  animals  on  May  22, 1984 
(49  FR  21664). 


Author 

This  notice  was  prepared  by  George 
Drewry,  Division  of  Endangered  Species 
and  Habitat  Conservation,  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC  20240 
(703/235-1975  or  FTS  235-1975). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.;  Pub.  L 
93-205,  87  Stat.  884;  Pub.  L.  94-359,  90 
Stat.  911;  Pub.  L.  95-632, 92  Stat.  3751; 
Pub.  L.  96-159,  93  Stat.  1225;  Pub.  L  97- 


304,  96  Stat.  1411);  Pub.  L.  99-625, 100 
Stat.  3500  (1986),  unless  otherwise  noted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Dated:  June  27. 1988. 
Susan  Recce. 

A  cling  A  ss islam  Secretary  for  Fish  and 

Wildlife  and  Parks. 

|FR  Doc.  8S-15257  Filed  7-6-88:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  appticat>le  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttxxity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Form*  Under  Review  by  Office  of 
Management  and  Budget 

July  1. 198& 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection; 

(2)  Title  of  the  information  collection; 

(3)  Form  number(8),  if  applicable: 

(4)  How  often  the  information  is 
requested; 

(5)  Who  will  be  required  or  asked  to 
report; 

(0)  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the  information; 

(8)  An  indication  of  whether  section 
3504(h)  of  Pub.  L.  96-511  apphes; 

(9)  Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  Room  404-W  Admin. 
Bidg..  Washington.  DC  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  Attn:  Desk 
Officer  of  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  adivsc  the  OMB 


Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Food  and  Nutrition  Service. 

•  Nutrition  Education  and  Training 
Program-State  Plan  and  Annual. 
Participation  Report. 

•  FNS-42. 

•  Recordkeeping;  Annually. 

•  State  or  local  governments;  60 
responses;  3.120  hours;  not  applicable 
under  3504(h]. 

•  Martha  A.  Poolton  (703)  756-3554. 

Reinstatement 

•  Food  and  Nutrition  Service. 

•  State  Plans,  Operating  Guidelines, 
Forms  and  Waivers. 

•  FNS-366A;  FNS-366B. 

•  Annually. 

•  State  or  local  governments;  159 
responses;  2,586  hours:  not  applicable 
under  3504(h). 

Paul  Jones  (703)  756-3385. 

Revision 

•  Farmers  Home  Administration. 

•  7  CFR  1980-A,  Guaranteed  Loan 
Program  (General). 

•  FmHA  449-14,  -30.  -35,  -36;  1980-19. 
-41,  -43,  and  -44. 

•  On  occasion. 

Businesses  or  other  for-profit;  29.356 
responses;  45.127  hours;  not  applicable 
under  3504(h) 

•  Jack  Holston  (202)  382-9736 

•  Farmers  Home  Administration. 

•  7  CFR  1965-A,  Servicing  of  Real 
Estate  Security  for  Farmer  Program 
Loans  and  certain  Note-only  cases. 

•  FmHA  440-2.  -9.  -26,  443-16.  465-1. 
-5. 1965-11,  -13,  -15. 

•  On  occasion. 

Individuals  or  households:  Farms; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  82,150 
responses:  34,433  hours;  not  applicable 
under  3504(h). 

•  Jack  Holston  (202)  382-9736. 

•  Farmers  Home  Administration. 

•  7  CFR  1980-B.  Guaranteed  Farmer 
Program  Loans. 

•  FmHA  449-11.  -12;  1980-15.  -24.  -25. 
-38.  and  -58. 

•  On  occasion. 

Individuals  or  households;  State  or 
local  governments;  Farms;  Businesses  or 
other  for-profit;  54,990  responses:  47,385 
hours:  not  applicable  under  3504(h). 


Jack  Holston  (202)  382-9736. 
Donald  E.  Hulcber. 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  88-15210  Filed  7-6-88:  8:45am| 

MUJNO  COOC  S410-01-M 


Office  of  the  Secretary 

Meat  Import  Act;  Third  Quarterly 
EeUntate 

Public  Law  88-482,  enacted  August  22. 
1964,  as  amended  by  Pub.  L  96-177 
(hereinafter  referred  to  as  the  "Act"), 
provides  for  limiting  the  quantity  of 
fresh,  chilled,  or  frozen  meat  of  cattle, 
sheep  except  lamb,  and  goats  (TSUS 
106.10, 106.22.  and  106.25).  and  certain 
prepared  or  preserved  beef  and  veal 
products  (TSUS  107.55. 107.61,  and 
107.62),  which  may  be  imported  into  the 
United  States  in  any  calendar  year.  Such 
limitations  are  to  be  imposed  when  the 
Secretary  of  Agriculture  estimates  that 
imports  of  articles  provided  for  in  TSUS 
106.10, 106.22, 106.25, 107.55  and  107.62 
(hereinafter  referred  to  as  "meat 
articles"),  in  the  absence  of  limitations 
under  the  Act  during  such  calendar  year, 
would  equal  or  exceed  110  percent  of 
the  estimated  aggregate  quantity  of  meat 
articles  prescribed  for  calendar  year 
1988  by  section  2(c]  as  adjusted  under 
section  2(d)  of  the  Act. 

As  published  on  January  6. 1988  (53 
FR  267).  the  estimated  aggregate  quanity 
of  meat  articles  prescribed  by  section 
2(c).  as  adjusted  by  section  2(d)  of  the 
Act.  for  calendar  year  1988  is  1,386.8 
million  pounds.  In  accordance  with  the 
requirements  of  the  Act,  I  have 
determined  that  the  third  quarterly 
estimate  for  1988  of  the  aggregate 
quantity  of  meat  articles  which  would, 
in  the  absence  of  limitations  under  the 
Act.  be  imported  during  calendar  year 
198R  is  1,510  million  pounds. 

Done  at  Washington.  DC  this  1st  day  of 
)uly.  1988. 
Richard  E.  Lyng. 
Secretary  of  Agriculture. 
(PR  Doc.  88-15278  Filed  7-6-88:  8:45  am) 

MLUNQ  COOe  M10-10-M 


Privacy  Act  of  1974;  System  of 
Records 

agency:  Office  of  the  Secretary,  USDA. 
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ACTION:  Notice  of  establishment  of 
Privacy  Act  System  of  Records. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture 
(USDA).  in  accordance  with  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  proposes  to 
establish  a  system  of  records:  USDA/ 
SCS-2,  Volunteers — Soil  Conservation 
Service.  This  action  is  necessary  to 
implement  the  program  authorized  by  7 
U.S.C.  2272,  and  to  keep  necessary 
records  required  by  the  pnigram. 

Records  are  kept  on  each  volunteer  in 
order  to  credit  each  volunteer  with  the 
appropriate  number  of  hours  worked  for 
work  experience  credit  and  for  suitable 
recognition  in  the  form  of  certificates  of 
appreciation.  Names  are  also  used  for 
inclusion  in  agency  directories  and  for 
genera!  mailings  pertaining  to  the 
program.  Documentation  is  also  required 
to  implement  available  coverage  under 
the  Federal  Tort  Claims  Act,  28  U.S.C. 
1346,  2671  et  seq.,  and  the  Federal 
Employees  Compensation  Act.  5  U.S.C. 
Chapter  81.  Records  contain  personal 
data  such  as  names,  home  addresses, 
home  telephone  numbers.  Social 
Security  Account  numbers,  educational 
level,  driver's  license,  emergency  data, 
duty  station,  previous  occupation,  skills, 
interests,  job  titles,  dates  of  service, 
hours  worked,  work  performed, 
performance  evaluation  data,  and 
reason  for  separation.  Social  Security 
Account  numbers  are  required  in  order 
to  enter  the  data  in  the  National  Finance 
Center  recordkeeping  system. 
DATES:  Public  comments  must  be 
received  by  August  8. 1988.  This  system 
shall  take  effect  without  further  notice 
on  September  6. 1988.  unless  comments 
received  during  the  comment  period 
cause  a  contrary  decision. 
ADDWESS:  Interested  individuals  may 
comment  on  this  notice  by  writing  to 
Gerald  D.  Seinwill.  Director,  Information 
Resources  Management  Division,  Soil 
Conservation  Service,  USDA.  P.O.  Box 
2890,  Washington,  DC  20013.  All 
comments  will  be  available  for  public 
inspection  during  business  hours  in 
room  6644-S,  South  Agriculture  Building, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT 
Gerald  D.  Seinwill,  at  the  above 
address,  telephone  (202)  475-4047. 
SUPPLEMENTARY  INFORMATION:  USDA 
hereby  establishes  a  new  system  of 
records,  USDA-SCS-2,  Volunteers— Soil 
Conservation  Service.  This  system  of 
records  is  the  primary  source  of 
information  SCS  uses  to  manage  its 
Earth  Team  Volunteer  Program.  It  will 
consist  of  a  manual  system  of  volunteer 
applications  and  position  descriptions 


and  an  automated  data  base  that  will 
include  information  from  the 
applications  and  information  on  the 
management  of  the  program. 

A  "Report  on  New  System."  required 
by  5  U.S.C.  552a  (o).  as  implemented  by 
OMB  Circular  A-130,  was  sent  to  the 
President  of  the  Senate,  the  Speaker  of 
the  House  of  Representatives,  and  the 
Office  of  Management  and  Budget  on 
June  10. 1988. 

Signed  at  Washington.  DC.  on  June  10. 
1988. 

Peter  C  Myers, 

Acting  Secretary. 

USOA-SCS-2 

SYSTEM  NAME: 

Volunteers — Soil  Conservation 
Service.  USDA/SCS. 

SYSTEM  location: 

All  offices  of  the  Soil  Conservation 
Service.  Addresses  of  Soil  Conservation 
Service  offices  are  listed  in  the 
telephone  directories  under  the  heading, 
"United  States  Government,  Department 
of  Agriculture,  Soil  Conservation 
Service." 

CATE80WES  OF  WNNVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  volunteer  to  serve  the 
Soil  Conservation  Service. 

CATEGOmES  OP  RECOKOS  IN  THE  SYSTEMK 

.  The  system  consists  of  an  automated 
retrieval  system  and  file  folders  on 
individual  volunteers  which  record 
information  on  the  volunteers  and  their 
positions  and  hours  worked.  These  files 
contain  personal  data  including  names, 
home  addresses,  home  telephone 
numbers.  Social  Security  Account 
numbers,  education  level,  driver's 
license,  emergency  data,  duty  station, 
previous  occupation,  skills,  interests,  job 
titles,  dates  of  service,  hours  worked, 
work  performed,  performance 
evaluation  data,  and  reason  for 
separation. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  7.  U.S.  Code.  Section  2272, 
authorizes  USDA  to  utilize  volunteers  to 
carry  out  soil  and  water  conservation 
work. 

ROUTINE  USES  OF  RECORDS  HAINTAINEO  IN 
THE  SYSTEM,  INCLUDHM  CATEGORIES  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

Records  and  data  may  be  disclosed, 
as  is  necessary:  (1)  To  Members  of 
Congress  to  respond  to  inquiries  made 
on  behalf  of  individual  constituents  who 
are  record  subjects;  (2)  to  the 
Department  of  Justice  when:  (a)  The 
agency,  or  any  component  thereof;  or  (b) 


an  employee  of  the  agency  in  his  or  her 
official  capacity;  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States, 
where  the  agency  determines  that 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  [department  of  Justice  is  deemed  by 
the  agency  to  be  relevant  and  necessary 
to  the  litigation,  provided,  however,  that 
in  each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected;  (3)  in 
a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when:  (a) 
The  agency,  or  any  component  thereof; 
or  (b)  any  employee  of  the  agency  in  his 
or  her  official  capacity;  or  (c)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the  agency 
has  agreed  to  represent  the  employee:  or 
(d)  the  United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
agency  determines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the  court  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected;  (4)  in  the  event  that  material 
in  this  system  indicates  a  violation  of 
law,  whether  civil  or  criminal  or 
regulatory  in  nature,  and  whether 
arising  by  general  statute,  or  by 
regulation,  rule,  or  order  issued  pursuant 
thereto,  the  relevant  records  may  be 
disclosed  to  the  appropriate  Federal, 
State,  foreign  or  local  agency  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

POLICIES  AND  PRACTICES  FOR  STORINO, 

retrievino,  accessino,  retanmnq,  and 
disposimo  of  records  in  the  svsimr. 

storaoe: 

Records  are  maintained  in  an 
automated  database  retrieval  system 
and  in  Hie  folders  in  the  offices  in  which 
volunteers  work. 
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mmitvAMUTv: 

Records  are  refireved  by  name  of 
volunteer,  Social  Security  Account 
Number,  and  duty  station. 

SAFCOUAROS: 

System  access  is  restricted  to 
authorized  Soil  Conservation  Service 
employees.  The  automated  data 
retrieval  system  is  secured  by  a  series  of 
restricted  user  passwords.  Manual  files 
are  maintained  in  file  cabinets.  Offices 
are  locked  during  nonbusiness  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  the  system 
for  as  long  as  the  individual  volunteer 
works  for  the  agency.  Upon  termination, 
records  of  hours  worked  are  transferred 
to  the  National  Finance  Center  in  New 
Orleans,  to  provide  the  individual  credit 
for  the  work  experience. 

SYSTEM  MANAQER(8)  AND  ADDRESS: 

The  system  is  managed  by  the 
Coordinator  of  Volunteer  Services. 
Judith  K.  Johnson,  7515  NE  Ankeny 
Road.  Ankeny.  Iowa  50021. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records  by  contacting  the  state 
volunteer  program  coordinator.  For 
general  information  regarding  the 
system  or  if  the  location  of  the  record  is 
not  known  with  sufficient  specificity,  the 
individual  should  address  his  request  to 
the  Chief.  Records  Management  Branch. 
Information  Resources  Management 
Division.  USDA  Soil  Conservation 
Service.  P.O.  Box  2890.  Washington.  DC 
20013.  who  will  refer  it  to  the 
appropriate  office. 

RECORD  ACCESS  PROCEDURES: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 
gaining  access  to  a  record  in  the  system 
which  pertains  to  him  by  submitting  a 
written  request  to  the  above-named 
system  manager  or  to  the  Chief.  Records 
Management  Branch,  USDA-SCS. 
Washington.  DC  20013. 

CONTESTINO  RECORD  PROCEDURES: 

All  inquiries  should  be  addressed  to 
the  Chief.  Records  Management  Branch. 
USDA-SCS.  Washington.  DC  20013. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  supplied 
by  the  volunteers  themselves,  using 
application  forms  and  interest  and  skills 
questionnaires  approved  for  this  use. 
Information  on  hours  worked  is 
provided  by  the  volunteers  through  their 
direct  supervisors. 
(FR  Doc.  88-15209  Filed  7-6-88;  8:45  am] 
MUJNQ  CODE  34I»-11-M 


Agricultural  Stabilization  and 
ConsAfvation  Service 

1988-1989  Martceting  Year  Penalty 
Rates  for  All  Kinds  of  ToImcco  Subject 
to  Quotas 

AOENCV:  Agricultural  Stabilization  and 
Conservation  Service.  USDA. 
action:  Notice  of  determination:  1988- 
1989  marketing  year  penalty  rates  for  all 
kinds  of  tobacco  subject  to  quotas. 

summary:  This  notice  sets  forth  the 
determination  of  the  1988-1989 
marketing  year  penalty  rate  for  excess 
tobacco  for  all  kinds  of  tobacco  subject 
to  marketing  quotas.  In  accordance  with 
section  314  of  the  Agricultural 
Adjustment  Act  of  1938.  as  amended, 
marketing  quota  penalties  for  a  kind  of 
tobacco  are  assessed  at  the  rate  of 
seventy-five  (75)  percent  of  the  average 
market  price  for  that  kind  of  tobacco  for 
the  immediately  preceding  marketing 
year. 

EFFECTIVE  date:  July  1. 1988.    . 
FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Daniels,  Agricultural  Program 
Specialist.  Tobacco  and  Peanuts 
Division.  USDA-ASCS.  P.O.  Box  2415. 
Washington.  DC  20013.  (202)  382-0200. 

SUPPLEMENTARY  INFORMATION!  This  rule 

has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Department  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  governments,  or 
geographic  regions:  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises,  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Commodity  Loan  and 
Purchases;  10.051,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 


officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

Section  314  of  the  Agricultural 
Adjustment  Act  of  1938.  as  amended  (7    . 
U.S.C.  1314),  provides  that  the  rate  of 
penalty  per  pound  for  a  kind  of  tobacco 
that  is  subject  to  marketing  quotas  shall 
be  seventy-five  (75)  percent  of  the 
average  market  price  for  such  tobacco 
for  the  immediately  preceding  marketing 
year.  The  Agricultural  Statistics  Board, 
National  Agricultural  Statistical  Service. 
U.S.  Department  of  Agriculture 
determines  and  announces  annually  the 
average  market  prices  for  each  type  of 
tobacco.  The  penalty  rates  are 
determined  on  the  basis  of  this 
information. 

Since  the  determination  of  the  1988- 
1989  marketing  year  rates  of  penalty 
reflect  only  mathematical  computations 
which  are  required  to  be  made  in 
accordance  with  a  statutory  formula,  it 
has  been  determined  that  no  further 
public  rulemaking  is  required. 

Accordingly,  it  has  been  determined 
that  the  1988-1989  marketing  year  rates 
of  penalty  for  kinds  of  tobacco  subject 
to  marketing  quotas  are  as  follows: 

Rate  of  Penalty 

(1986-1989  Marketing  Year] 


Kinds  of  totMCCo 


Flue-Cured. 
Burley.. 

Fire-Cured  (Type  21) 

Fire-Cured  (Types  22.  23  and  24) 

Dark  Ak -Cured  (Types  35  and  36) 

Virginia  Sun-Cured  (Type  37) 

Ci^r-Filler  and  Binder  (Types  42.  43.  44. 
53,  54,  and  55) 


Cents 
pound 


119 

117 

99 

113 
98 
77 

75 


Signed  at  Washington.  EX^  on  June  29. 1988. 
Millon  Hertz. 

Administrator.  Agricultural  Stabilization  and 
Conservation  Service. 
(FR  Doc.  88-15205  Filed  7-«-«8:  8:45  am) 
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Commodity  Credit  Corporation 

Proposed  Determinations  Witti  Regard 
to  tiM  1989  Feed  Grains  Program  and 
Farmer-Owned  Reserve  Program 
Piovisions 

AOENCY:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Proposed  determinations. 

SUMMARY:  The  Secretary  of  Agriculture 
proposes  to  make  the  following 
determinations  with  resped  to  the  1989 
crop  of  feed  grains:  (a)  The  established 


"target"  price  for  com.  grain  sorghums, 
barley,  and  oats;  (b)  the  percentage 
reduction  under  an.  acreage  reduction 
program  (ARP):  (c)  whether  an  optional 
paid  land  diversion  (PLD)  should  be 
established  and,  if  so.  the  percentage  of 
diversion  under  the  program;  (d) 
whether  a  marketing  loan  program 
should  be  implemented;  (e)  if  a 
marketing  loan  program  is  implemented, 
whether  the  inventory  reduction 
program  (IRP)  should  also  be 
implemented;  (f)  whether  corn  silage 
should  be  eligible  for  loans  and 
purchases;  and  (g)  other  related 
provisions.  The  Secretary  also  requests 
comments  with  respect  to  the  entry  of 
1988  crops  of  wheat  and  feed  grains  into 
the  Farmer  Owned  Reserve  (FOR) 
Program. 

These  determinations  are  made 
pursuant  to  the  Agricultural  Act  of  1949. 
as  amended  (the  "1949  Act"),  and  the 
Commodity  Credit  Corporation  (CCC) 
Charter  Act.  as  amended. 
date:  Comments  must  be  received  on  or 
before  August  1, 1988.  in  order  to  be 
assured  of  consideration. 
ADDRESS:  Dr.  Orval  Kerchner,  Director. 
Commodity  Analysis  Division,  USDA- 
ASCS,  Room  3741,  South  Building,  P.O. 
Box  2415,  Washington,  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Sronce.  Agricultural  Economist, 
Commodity  Analysis  Division,  USDA- 
ASCS.  Room  3748.  South  Building.  P.O. 
Box  2415,  Washington,  DC  20013  or  call 
(202)  447-7924.  The  Preliminary 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  proposed  determination  and  the 
impact  of  implementing  each  option  is 
available  on  request  from  the  above- 
named  individual. 

SUPPUEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "major." 

It  has  been  determined  that  these 
program  provisions  will  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more. 

The  titles  and  numbers  of  the  federal 
assistance  programs,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  notice  applies 
are: 


Titles 


Cotnmodtty  Loans  and  Purchases 

Feed  Grains  Production  Stabilization . 


Num- 
bers 


10.051 
10.055 


It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 


applicable  to  this  notice  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  these  determinations. 

It  has  been  determined  by 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

On  April  19. 1988  (FR  Vol.  53.  No.  75) 
a  notice  of  proposed  determinations  was 
published  which  set  forth  provisions 
common  to  the  1989  feed  grains,  wheat, 
upland  cotton.  ELS  cotton,  and  rice  price 
support  and  production  adjustment 
programs. 

Accordingly,  the  following  program 
determinations  are  proposed  to  be  made 
by  the  Secretary  with  respect  to  the  1989 
crop  of  feed  grains  and  the  FOR 
Program. 

a.  Established  'Target" Price:  Section 
105C(c)(l){A)  of  the  1949  Act  provides 
that  the  Secretary  shall  make  available 
to  producers  payments  for  the  1989  crop 
of  com.  grain  sorghums,  oats,  and,  if 
designated  by  the  Secretary,  barley,  in 
an  amount  computed  by  multiplying  (1) 
the  payment  rate  by  (2)  the  individual 
farm  program  acreage  by  (3)  the  farm 
program  payment  yield. 

Section  105C(c)(l)(C)(i)  of  the  1949 
Act  provides  that  the  payment  rate  for 
the  1989  crop  of  com  shall  be  the 
amount  by  which  the  established 
"target"  price  for  the  crop  exceeds  the 
higher  of  (1)  the  national  weighted 
average  market  price  received  by 
producers  during  the  first  five  months  of 
the  marketing  year  for  such  crop  and  (2) 
the  basic  loan  level  for  siich  crop. 
Section  105C(c)(l)(D)  provides  that  if  the 
level  of  basic  loan  is  adjusted,  the 
Secretary  shall  provide  emergency 
compensation  by  increasing  the 
established  price  "deficiency"  payments 
by  an  amount  determined  necessary  to 
provide  the  same  total  return  to 
producers  as  if  the  adjustment  in  the 
basic  loan  level  had  not  been  made.  In 
determining  the  "deficiency"  payment 
rate,  the  Secretary  shall  use  the  national 
weighted  average  market  price  of  com 
received  by  producers  during  the 
marketing  year  for  such  crop.  Section 
105C{c)(l)(E)  provides  that  the 
established  "target"  price  for  the  1989 
crop  of  com  shall  not  be  less  than  $2.84 
per  bushel. 


In  accordance  with  section 
105C(c)(l)(D).  notwithstanding  the 
provisions  of  sections  105C(c)(l)(A}-(C). 
if  the  Secretary  exercises  the 
discretionary  authority  to  adjust  the 
loan  and  purchase  level  the  Secretary 
shall  increase  the  established  price 
payments  in  such  amount  as  the 
Secretary  determines  necessary  to 
provide  the  same  total  retum  to 
producers  as  if  such  adjustment  had  not 
been  made.  This  second  payment  rate 
level  will  be  determined  based  on  the 
difference  between  (1)  the  weighted 
national  average  market  price  of  com 
received  by  producers  during  the  1989- 
1990  marketing  year  (September  1989- 
August  1990)  and  (2)  the  adjusted  loan 
level,  but  not  less  than  $1.65  per  bushel. 
The  maximum  payment  rate  would  l>e 
$0.41  per  bushel.  Payments  that  are 
made  based  upon  this  payment  rate 
would  not  be  subject  to  the  $50,000 
payment  limitation  but  would  be  subject 
to  the  overall  $250,000  payment 
limitation. 

Section  105C(c)(l)(F)  provides  that  the 
payment  rate  for  grain  sorghums,  oats, 
and.  if  designated  by  the  Secretary, 
barley,  shall  be  such  rate  as  the 
Secretary  determines  fair  and 
reasonable  in  relation  to  the  rate  at 
which  payments  are  made  available  to 
com. 

The  Secretary  proposes  to  designate 
barely,  to  set  forth  the  target  price  for 
com  at  the  minimum  statutory  level  of 
$2.84  per  bushel  and  to  use  feed  value 
relationships  to  com  to  determine  the 
target  prices  for  grain  sorghums,  oats 
and  barley.  The  target  prices  per  bushel 
would  be  as  follows:  $2.84  for  com;  $2.70 
for  grain  sorghums;  $1.46  for  oats;  and 
$2.41  for  barley. 

Comments  are  requested  on  the 
proposed  determinations  by  the 
Secretary  for  the  com,  grain  sorghums, 
oats  and  barely  established  "target 
price"  levels  for  purposes  of  making 
1989  crop  deficiency  payments  in 
accordance  with  section  105C(c)(l)(C)  of 
the  1949  Act. 

b.  Acreage  Reduction  Program  (ARP): 
Section  105C(f)  of  the  1949  Act  provides, 
with  respect  to  the  1989  crop  of  feed 
grains,  that  if  the  Secretary  estimates, 
not  later  than  September  1. 1988.  that 
the  quantity  of  com  on  hand  in  the 
United  States  on  the  first  day  of  the 
marketing  year  (September  1, 1989)  for 
such  crop  (not  including  any  quantity  of 
com  of  such  crop)  will  be  more  than  2 
billion  bushels,  the  Secretary  shall 
provide  for  an  ARP  under  which  the 
acreage  planted  to  feed  grains  for 
harvest  on  a  farm  would  be  limited  to 
the  feed  grain  crop  acreage  base  (CAB) 
for  the  farm  for  the  crop  reduced  by  not 
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less  than  12.5  percent  nor  more  than  20 
percent. 

If  the  quantity  is  estimated  to  be  2 
billion  bushels  or  less,  the  Secretary 
may  provide  for  an  ARP  under  which 
the  acreage  planted  to  feed  grains  for 
harvest  on  a  farm  would  be  limited  to 
the  feed  grain  CAB  for  the  farm  for  the 
crop  reduced  by  not  more  12.5  percent. 

If  a  feed  grain  ARP  is  announced,  such 
limitation  shall  be  achieved  by  applying 
a  uniform  percentage  reduction  to  the 
feed  grain  CAB  for  the  crop  for  each 
feed  grains-producing  farm.  Producers 
who  knowingly  produce  feed  grains  in 
excess  of  the  permitted  feed  grain 
acreage  for  the  farm  shall  be  ineligible 
for  loans,  purchases,  and  payments  with 
respect  to  feed  grains  produced  on  that 
farm.  An  acreage  on  the  farm  shall  be 
devoted  to  acreage  conservation  reserve 
(ACR)  determined  by  dividing:  (1)  The 
product  obtained  by  multiplying  Uie 
number  of  acres  required  to  be 
withdrawn  from  the  production  of  feed 
grains  times  the  number  of  acres  planted 
to  such  commodity  by  (2)  the  number  of 
acres  authorized  to  be  planted  to  such 
commodity  under  the  ARP  announced 
by  the  Secretary. 

The  quantity  of  feed  grains  on  hand 
on  September  1, 1989,  is  currently 
estimated  to  exceed  2  billion  bushels. 
Accordingly,  the  Secretary  would  be 
required  to  implement  an  ARP  of  12.5- 
20.0  percent. 

Comments  are  requested  as  to  the 
percentage  level,  if  any,  at  which  an 
ARP  should  be  implemented  for  the  1988 
crop  of  feed  grains. 

c.  Paid  Land  Diversion  (PLD):  Section 
105C(f)(5)  of  the  1949  Act  provides  that 
the  Secretary  may  make  land  diversion 
payments  to  producers  of  feed  grains, 
whether  or  not  an  ARP  or  set-aside 
program  for  feed  grains  is  in  effect,  if  the 
Secretary  determines  that  such  land 
diversion  payments  are  necessary  to 
assist  in  adjusting  the  total  national 
acreage  of  feed  grains  to  desirable  goals. 
Such  land  diversion  payments  shall  be 
made  to  producers  who,  to  the  extent 
prescribed  by  the  Secretary,  devote  to 
approved  ACR  an  acreage  of  cropland 
on  the  farm  in  accordance  with  land 
diversion  contracts  entered  into  by  the 
Secretary  with  such  producers. 

The  amounts  payable  to  producers 
under  land  diversion  contracts  may  be 
determined  through  tlie  submission  of 
bids  for  such  contracts  by  producers  in 
such  manner  as  the  Secretary  may 
prescribe  or  through  such  other  means 
as  the  Secretary  determines  appropriate. 
In  determining  the  apceptability  of 
contract  offers,  thtfaecretary  shall  take 
into  consideration  the  extent  of  the 
diversion  to  be  undertaken  by  the 
producers  and  the  productivity  of  the 


acreage  diverted.  The  Secretary  shall 
limit  Oie  total  acreage  to  be  diverted 
under  agreements  in  any  county  or  local 
community  so  as  not  to  adversely  affect 
the  economy  of  the  county  or  local 
community. 

In  the  case  of  the  1989  crops  of  com, 
grain  sorghums,  and  barley,  except  if  the 
Secretary  determines  that  it  is  necessary 
to  maintain  an  adequate  supply  of  com, 
grain  sorghums,  or  barley,  die  Secretary 
shall  make  land  diversion  payments  to 
producers  of  com.  grain  sorghums,  and 
barley,  imder  which  the  required 
reduction  in  the  CAB  shall  be  10  |}ercent 
and  the  diversion  payment  rate  shall  be 
$1.75  per  bushel  for  com.  The  Secretary 
shall  establish  the  diversion  payment 
rate  for  grain  sorghums  and  barley  at 
such  level  as  the  Secretary  determines  is 
fair  and  reasonable  in  relation  to  the 
rate  estabUshed  for  com. 

Any  additional  acreage  reduction 
under  a  PLD  would  be  at  a  producer's 
option. 

Comments  are  requested  with  respect 
to  the  need  for  an  optional  PLD  and,  if 
implemented,  the  provisions  of  such 
program. 

d.  Marketing  Loans  and  Loan 
Deficiency  Payments:  Section  105C(a)(4) 
of  the  1949  Act  provides  that  the 
Secretary  may  permit  a  producer  to 
repay  a  loan  for  feed  grains  at  a  level 
that  is  the  lesser  of:  (1)  The  announced 
loan  level  or  (2)  the  higher  of:  (i)  70 
percent  of  the  basic  loan  level  or  (ii)  the 
prevailing  world  market  price  for  feed 
grains,  as  determined  by  the  Secretary. 

If  the  Secretary  permits  a  producer  to 
repay  a  loan  as  described  above,  the 
Secretary  shall  prescribe  by  regulation: 

(1)  A  formula  to  deflne  the  prevailing 
world  market  price  for  feed  grains  and 

(2)  a  mechanism  by  which  the  Secretary 
shall  announce  periodically  the 
prevailing  world  market  price  for  feed 
grains. 

Section  lOSQb)  provides  that  the 
Secretary  may,  for  the  1989  crop  of  feed 
grains,  make  payments  available  to 
producers  who,  although  eligible  to 
obtain  a  loan  or  purchase  agreement, 
agree  to  forgo  obtaining  sudi  loan  or 
agreement  in  return  for  such  payments. 
The  payment  shall  be  computed  by 
multiplying:  (1)  The  loan  payment  rate 
by  (2)  the  quantity  of  feed  grains  the 
producer  is  eligible  to  place  under  loan. 

For  purposes  of  this  section,  the 
quantity  of  feed  grains  eligible  to  be 
placed  under  loan  may  not  exceed  the 
product  obtained  by  multiplying:  (1)  The 
indiviHiinl  farm  program  acreage  for  the 
crop  by  (2)  the  farm  program  payment 
yield  established  for  the  farm.  The  loan 
payment  rate  shall  be  the  amount  by 
which  the  announced  loan  level  exceeds 
the  level  at  which  a  loan  may  be  repaid. 


The  Secretary  does  not  intend  to 
implement  a  marketing  loan  and  other 
related  provisions  for  the  1989  crop  of 
feed  grains  since  other  price  support 
authorities  permit  adjustments  in 
support  levels  that  generally  make  feed 
grains  competitive  in  domestic  and 
international  markets.  Accordingly, 
comments  are  requested  with  respect  to 
the  Secretary's  intentions  or  whether  the 
Secretary  should  implement  marketing 
loans  and  "loan  deficiency"  payments 
for  the  1989  crop  of  feed  grains  and  the 
formula  and  methodology  for 
determining  the  prevailing  world  market 
price  to  be  used  if  marketing  loans  are 
implemented. 

e.  Inventory  Reduction  Program  (IRP): 
Section  105C(g)  of  the  1949  Act  provides 
that  the  Secretary  may.  for  the  1989  crop 
of  feed  grains,  make  payments  available 
to  producers  who:  (1)  Agree  to  forgo 
obtaining  a  loan  or  purchase  agreement; 
(2)  agree  to  forgo  receiving  deficiency 
payments;  and  (3)  do  not  plant  feed 
grains  for  harvest  in  excess  of  the  CAB 
reduced  by  one-half  of  any  acreage 
required  to  be  diverted  from  production 
under  the  announced  ARP.  Such 
payments  shall  be  made  in  the  form  of 
feed  grains  owned  by  CCC  Payments 
under  this  program  shall  be  determined 
in  the  same  manner  as  established  with 
respect  to  the  marketing  loan  program. 

Accordingly,  the  implementation  of 
this  program  is  considered  to  be 
dependent  on  whether  a  marketing  loan 
program  is  also  instituted.  Comments 
are  requested  on  whether  an  IRP  should 
be  implemented  for  the  1989  crop  of  feed 
grains  if  marketing  loans  are  also 
implemented. 

f.  Inclusion  of  Com  Silage  Grain 
Equivalent  in  Loans  and  Purchases 
Program:  Section  403  of  the  Food 
Security  Act  of  1985  provides  that  the 
Secretary  may  make  available  loans  and 
purchases  to  producers  on  a  farm  who: 
(1)  For  silage,  cut  com  (including 
mutilated  com]  that  the  producers  have 
produced  in  a  crop  year  or  purchase  or 
exchange  com  (including  multilated 
com)  that  has  been  produced  in  such 
crop  year  by  another  producer  and  (2) 
participate  in  an  acreage  reduction  or 
set-aside  program  established  for  such 
crop  year. 

Such  loans  and  purchases  may  be 
made  on  the  quantity  of  com  of  the 
same  crop,  other  than  the  com  cut  for 
silage,  which  is  acquired  by  the 
producer  and  which  is  equal  to  the 
number  of  acres  cut  for  silage  multiplied 
by  the  lower  of  the  farm  program  yield 
or  the  actual  yield  on  a  field,  as 
determined  by  the  Secretary,  that  is 
similar  to  the  field  from  which  silage 
was  obtained.  Com  which  is  to  be 
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substituted  for  com  cut  for  silage  could 
either  be  purchased  in  the  market  or  be 
produced  by  the  producer  on  a  non- 
complying  farm. 

In  1987,  5.9  million  acres  of  com  was 
cut  for  silage,  with  about  60  percent  of 
silage  production  occurring  in  ten  States: 
Wisconsin,  New  York,  Pennsylvania, 
Minnesota,  Michigan,  South  Dakota, 
North  Dakota,  California,  Virginia,  and 
Nebraska.  These  States  also  represent 
major  areas  of  livestock  production, 
especially  dairy  production. 

Comments  are  requested  whether 
loans  and  purchases  should  be  available 
for  com  silage  grain  equivalent  in 
accordance  with  the  1989  feed  grain 
program. 

g.  Farmer-owned  Reserve  (FOR) 
Program:  Section  110  of  the  1949  Act 
provides  that  the  Secretary  shall 
formulate  and  administer  a  program 
under  which  producers  will  be  able  to 
store  wheat  or  feed  grains  when  in 
abundant  supply,  extend  the  time  period 
for  its  orderly  marketing,  and  provide 
for  adequate,  but  not  excessive, 
carryover  stocks  in  order  to  ensure  a 
reliable  supply.  The  Secretary  is 
required  to  establish  safeguards  to 
assure  that  wheat  or  feed  grains  held 
under  the  program  shall  not  be  utilized 
in  any  manner  to  unduly  depress, 
manipulate,  or  curtail  the  free  market. 

Wheat  and  feed  grains  are  required  to 
be  permitated  entry  into  the  FOR 
whenever  the  total  quantity  entered 
under  such  program  is  less  than  300 
million  bushels  of  wheat  or  450  million 
bushels  of  feed  grains  and  the  market 
price  of  the  respective  commodity,  as 
determined  by  the  Secretary,  does  not 
exceed  140  percent  of  the  nonrecourse 
loan  rate  for  the  respective  commodity. 
In  establishing  such  a  program,  original 
or  extended  price  support  loans  for 
wheat  or  feed  grains  are  to  be  made 
available  under  terms  and  conditions 
designed  to  encourage  participation  by 
producers.  Loans  made  in  accordance 
with  this  program  shall  be  made  at  such 
level  of  support  as  the  Secretary 
determines  appropriate,  but  not  less 
than  the  then  current  level  of  support 
available  under  the  wheat  or  feed  grains 
program.  The  program  may  provide  for: 
(1)  Repayment  of  such  loans  in  not  less 
than  three  years,  with  extensions  as 
warranted  by  market  conditions;  (2) 
payments  to  producers  for  storage  in 
such  amounts  and  under  such  conditions 
as  the  Secretary  determines  appropriate 
to  encourage  producers  to  participate  in 
the  program;  (3)  a  rate  of  interest  not 
less  than  the  rate  charged  CCC  by  the 
United  States  Treasury,  except  the 
Secretary  may  waive  or  adjust  such 
interest  as  the  Secretary  deems 
appropriate  to  effectuate  the  purposes  of 


section  110;  (4)  recovery  of  amounts 
paid  for  storage  and  for  the  payment  of 
additional  interest  or  other  charges  if 
such  loans  are  repaid  by  producers 
when  the  total  amount  of  wheat  or  feed 
grains  in  storage  under  this  program  is 
below  the  maximum  limits  for  such 
storage  and  the  market  price  for  wheat 
or  feed  grains  is  below  the  higher  of:  (i] 
140  percent  of  the  nonrecourse  loan  rate 
for  wheat  or  feed  grains  or  (ii)  the 
established  "target"  price;  and  (5) 
conditions  designed  to  induce  producers 
to  redeem  and  market  the  wheat  or  feed 
grains  securing  such  loans  without 
regard  to  the  maturity  dates  thereof 
whenever  the  Secretary  determines  that 
the  market  price  for  the  commodity  has 
attained  the  higher  of:  (i)  140  percent  of 
the  nonrecourse  loan  rate  for  the 
commodity  or  (ii)  the  established  price 
for  such  commodity. 

The  rate  of  interest  applicable  to 
loans  made  under  this  program  shall  be 
not  less  than  the  rate  of  interest  charged 
CCC  by  the  United  States  Treasury. 
However,  the  Secretary  may:  (1)  Waive 
or  adjust  the  rate  of  interest  to 
effectuate  the  purpose  of  the  program 
and  (2)  increase  the  applicable  rate  of 
interest  as  determined  appropriate  to 
encourage  the  orderly  marketing  of 
wheat  or  feed  grains  securing  such  loans 
if  the  market  price  for  wheat  or  feed 
grains  exceeds  the  higher  of  140  percent 
of  the  nonrecourse  loan  rate  or  the 
established  "target"  price. 

The  Secretary  may  require  producers 
to  repay  the  principal  amount  of  loans 
obtained  under  this  program,  plus 
accrued  interest  and  other  related 
charges,  prior  to  the  maturity  date  of 
such  loans,  if  the  Secretary:  (1) 
Determines  that  emergency  conditions 
exist  which  require  that  wheat  or  feed 
grains  be  made  available  to  meet  urgent 
domestic  or  international  needs  and  (2) 
reports  such  determination  to  the 
President,  the  Committee  on  Agriculture, 
Nutrition,  and  Forestry  of  the  Senate, 
and  the  Committee  on  Agriculture  of  the 
House  of  Representatives  at  least 
fourteen  days  before  taking  such  action. 

Announcement  of  the  terms  and 
conditions  of  the  program  are  to  be 
made  as  far  in  advance  of  making  loans 
as  practicable  and  shall  specify  the 
quantity  of  wheat  or  feed  grains  to  be 
stored  under  the  program  which  is 
determined  appropriate  to  promote  the 
orderly  marketing  of  wheat  or  feed 
grains.  Prior  to  the  harvest  of  each  crop 
of  wheat  or  feed  grains  upper  limits  on 
the  total  of  wheat  (feed  grains)  that  may 
be  stored  under  such  program  during  the 
marketing  year  for  such  crop  are  to  be 
established.  The  upper  limit  for  wheat 
(feed  grains)  shall  not  exceed  30  (17) 
percent  of  the  estimated  total  domestic 


and  export  usage  during  the  marketing 
year  for  such  crop.  Such  upper  limit  may 
be  increased,  but  pot  in  excess  of  110 
percent,  if  the  Secretary  determines  that 
the  higher  limits  are  necessary  to 
achieve  the  purposes  of  the  program. 

The  following  table  sets  forth 
information  relevant  for  making 
determinations  with  respect  to  entry  of 
1988  crops  of  wheat  and  feed  grains  into 
the  FOR  (in  million  bushels). 

[Bushels  in  miNions] 


Commodity 

Estimat- 
ed total 
domes- 
tic and 
export 
use  tar 
1968/89 

Statuto- 

fy 

ma»- 

mom 

FOR 

quantity 

Statuto- 

mini- 
mum 
FOR 
quantity 

FOR 

com- 
modities 

aso( 
May  11. 

1968 

Wheat 

2.620 
e.fl(iO 

786 
1.370 

300 
4S0 

463 

Com 

1.295 

Based  upon  FOR  contract  maturities, 
it  is  estimated  that  the  FOR  quantity  on 
hand  during  the  1988/89  marketing  year 
will  be  between  the  statutory  minimum 
and  maximum  levels.  Accordingly,  the 
Secretary  proposes  not  to  permit  entry 
of  maturing  1988  crop  wheat  or  feed 
grains  price  support  loans  into  the  FOR 
if  during  the  1988/89  marketing  year,  the 
quantities  of  the  commodity  in  the  FOR 
are:  (1)  Above  the  respective  statutory 
minimum;  or  (2)  are  below  the  statutory 
minimum  and  the  market  price  of  the 
respective  commodity,  as  determined  by 
the  Secretary,  exceeds  140  percent  of  the 
nonrecourse  loan  rate  for  the  respective 
commodity. 

Comments  on  proposed 
determinations  with  respect  to  the  entry 
of  1988  crop  wheat  and  feed  grains 
regular  CCC  price  support  loans  into  the 
FOR  are  requested. 

h.  Other  Related  Provisions:  A 
number  of  other  determinations  must  be 
made  in  order  to  carry  out  the  feed  grain 
loan  and  purchase  programs  such  as:  (1 ) 
Commodity  eligibility;  (2)  premiums  and 
discounts  for  grades,  classes,  and  other 
qualities;  and  (3)  such  other  provisions 
as  may  be  necessary  to  carry  out  the 
programs. 

Consideration  will  be  given  to  any 
data,  views  and  recommendations  that 
may  be  received  relating  to  these  issues. 

Authority:  Sees.  105C.  107E  107F.  and  110 
of  the  Agricultural  Act  of  1949,  as  amended 
99  Stat.  1445. 1395,  as  amended.  1448.  91  Stat. 
951,  (7  U.S.C.  1444e.  1445b-4. 1445b-5  and 
1445e);  Sec.  403  of  the  Food  Security  Act  of 
1985.  as  amended.  99  Stat.  1406  (7  U.S.C. 
14446-1). 
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Signed  at  Washington.  DC  on  July  1. 1988. 
Milloa  Herts. 

Executive  Vice  Pnaident,  Commodity  Credit 
Corporation. 
|FR  Doc.  88-15226  FUed  7-1-88: 2:22  pin| 


Forest  Service 

Skewed  Bidding  FoNcy 

AQCNCV:  Forest  Service,  USDA. 
action:  Notice;  adoption  of  final  policy. 


:  The  Forest  Service  hereby 
gives  notice  of  adoption  of  a  final 
skewed  bidding  policy  that  establishes 
minimum  procedures  and  ttstrictions  to 
limit  skewed  bidding  on  Forest  Service 
timber  sales.  The  policy  provides 
Regional  Foresters  flexibility  to 
establish  alternative  approaches  as  long 
as  they  are  no  less  restrictive  than  the 
minimum  standards.  The  intended  effect 
is  to  provide  both  the  purchaser  and  the 
government  from  the  adverse  effects  of 
the  speculative  practice  of  skewed 
bidding. 

EFncnVE  DATC:  This  policy  will  become 
effective  August  1, 1988.  This  date 
allows  adequate  time  for  issuance  of 
instructions  to  Forest  Service  personnel 
through  appropriate  sections  of  the 
Forest  Service  Manual  and  the  Timber 
Sale  Preparation  Handbook. 

FOR  FURTHER  MFORItATION  CONTACT: 

Address  questions  about  this  policy  to 

Milo  Larson,  Timber  Management  Staff, 

Forest  Service.  USDA.  P.O.  Box  98090. 

Washington,  DC  20000-8090,  (202)  475- 

3754. 

SUPPLEMENTARY  INFORMATION:  Timber 

is  sold  from  the  National  Forest  System 
to  private  purchasers  through 
competitive  bidding.  Timber  sales  often 
include  more  than  one  species.  In  a  sale 
species  are  sometimes  combined  into 
groups  of  similar  value.  In  these  sales, 
prospective  purchasers  offer  bids  by 
species  or  species  group.  The  high  bid 
for  a  sale  is  determined  by  adding  the 
totals  for  the  price  bids  for  each  species 
(group)  multiplied  by  the  estimated 
timber  volume  of  that  species.  The  sale 
is  awarded  to  the  qualified  bidder 
whose  cumulative  bid  has  the  highest 
total  value. 

Skewed  bidding  occurs  when  an 
unusually  high  bid  is  placed  on  a  timber 
species  that  represents  a  minor 
proportion  of  the  total  sale  volume,  thus, 
allowing  the  bidder  to  offer  lower  bid 
rates  on  high  volume  timber  species. 
Usually  high  bids  on  low  volume  or  low 
value  species  are  speculative  in  nature 
and  can  be  harmful  to  either  the 
purchaser  or  the  government. 


The  volume  estimates  by  the  Forest 
Service  are  only  estimates  and  are 
subject  to  verification  by  the  timber 
purchaser.  The  estimates  for  individual 
species  have  less  statistical  reliability 
than  do  the  volume  estimates  for  the 
total  sale.  The  reliability  is  usually 
poorest  for  those  species  in  a  timber 
sale  representing  the  lowest  volumes  or 
highest  incidence  of  defect.  Even  small 
inaccuracies  can  have  maior  financial 
impact  when  the  bid  is  skewed.  If  more 
than  the  estimated  volume  of  a  skewed 
bid  species  is  present,  the  purchaser 
must  pay  disproportionately  more.  If 
less  than  the  estimated  volume  is 
present  the  government  receives  much 
less  than  it  should,  because  the 
purchaser  is  paying  lower  rates  on  the 
remaining  high  volume  species. 

Also,  an  unsuccessful  bidder  who 
submits  an  unskewed  bid  may  actually 
offer  the  highest  bid  based  on  the  actual 
timber  volume  which  is  often  measured 
after  it  is  sold  and  cut  When  such  a  bid 
is  compared  to  a  skewed  bid.  the 
unsuccessful  bidder  was,  in  effect 
unfairly  denied  the  sale,  and  the 
Government  does  not  receive  the  highest 
value  for  the  sale. 

Skewed  bidding  on  National  Forest 
timber  sales  has  been  the  subject  of  a 
General  Accounting  Office  Review 
(GAO/RCED-63-87).  In  partial  response 
to  the  recommendations  of  that  review, 
the  Forest  Service  published  a  proposed 
policy  to  control  skewed  bidding  on 
National  Forest  System  timber  sales 
January  30. 1987,  at  52  FR  3027.  On  May 
15, 1987,  at  52  FR  18399  that  policy  was 
withdrawn.  After  consideration  of 
comments  received  on  the  previous 
proposal,  the  Forest  Service  published 
another  proposal  on  November  6. 1987. 
at  52  FR  42701.  This  latter  proposal 
recognized  the  need  for  timber 
purchasers  to  pay  different  rates  for 
timber  species  in  accordance  with  their 
individual  manufacturing  or  marketing 
capabilities.  However,  it  hmited  the  bid 
increase  on  any  species  or  species  group 
to  twice  the  average  bid  increase  for  the 
timber  sale. 

Public  Conunent  on  the  Proposed  Policy 

In  response  to  the  notice  of  November 
6. 1987.  the  Forest  Service  received  17 
written  comments.  These  came  from 
individuals  (4),  timber  processing  Hrms 
(6),  associations  representing  the 
interests  of  timber  oriented  Hrms  (6). 
and  one  logging  company. 

The  comments  were  about  equally 
divided  in  support  of  and  in  opposition 
to  the  proposal  Twelve  of  the 
respondents  recognized  the  need  for 
some  form  of  control  of  skewed  bidding, 
with  eight  favoring  the  proposed  policy 
in  existing  or  modified  form.  Of  those  in 


opposition,  three  wished  to  retain  the 
ability  to  bid  without  limitation  as  a 
means  to  obtain  a  competitive 
advantage  over  other  bidders  or  the 
government  The  agency  disagrees  with 
this  argument  since  the  poUcy  is 
designed  specifically  to  limit  the  unfair 
advantages  that  can  be  achieved 
through  speculative  skewed  bidding. 

Five  respondents  indicated  it  should 
be  the  Forest  Service  responsibility  to 
estimate  the  standing  timber  to  a  higher 
level  of  accuracy,  thus,  removing  any 
advantage  skewed  bidding  may  provide. 
The  agency  recognizes  the  necessity  to 
estimate  timber  to  specified  levels  of 
accuracy,  but  it  rejects  this  argument  as 
a  means  of  eliminating  the  need  for 
control  of  skewed  bidding. 

To  estimate  the  volume  of  timber  on  a 
given  area  according  to  species,  size, 
quality,  or  other  characteristics  trained 
Forest  Service  personnel,  designated  as 
certified  cruisers,  cruise  the  timber.  The 
cruise  is  an  on-the-ground  sampling  of 
selected  trees  or  plots,  an  estimate  of 
gross  volume  on  those  plots,  estimates 
of  defect  and  of  breakage,  and  the 
extension  of  sample  results  to  the  whole 
sale.  If  cruise  sampling  was  increased 
enough  to  avoid  skewed  bidding,  timber 
could  then  be  paid  for  on  the  cruise 
estimates  rather  than  the  scaling  of  logs 
after  timber  is  cut.  This  would  increase 
the  expense  of  cruising  but  expenses 
incurred  of  scaling  would  then  be 
unnecessary.  However,  it  is  unlikely  that 
the  agency  could  institute  such  a 
change.  Although  accepted  in  eastern 
areas  of  the  country,  cruising  as  a  basis 
for  payment  for  timber  has  been 
consistently  opposed  by  the  majority  of 
timber  purchasers  in  the  west,  where  the 
skewed  bidding  policy  is  most  likely  to 
be  invoked. 

Several  respondents  on  both  sides  of 
the  issue  recommended  that  Regional 
Foresters  be  granted  the  authority  to 
consult  with  industry  to  arrive  at  a 
policy  suited  to  local  conditions  that 
would  be  applied  in  place  of  the 
proposal,  with  one  suggesting  the  Hnal 
policy  would  apply  only  if  agreement 
could  not  be  reached.  The  agency 
accepts  this  suggestion  and  the  final 
policy  provides  for  regionally  developed 
alternatives,  if  they  provide  at  least  the 
same  degree  of  control  of  skewed 
bidding  as  this  policy. 

Final  Policy 

Based  on  the  need  identified  for  a 
skewed  bidding  policy  and 
consideration  and  analysis  of  the 
comments  received,  the  Forest  Service  is 
adopting  the  final  policy  as  proposed  on 
November  6,  except  for  the  change 
previously  noted,  allowing  Regional 
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Foresters  to  establish  alternate 
procedures.  The  policy  will  be 
incorporated  in  Chapter  2430  of  the 
Forest  Service  Manual,  and  the  Sale 
Preparation  Handbook,  FSH  2409.18.  as 
direction  to  Forest  Service  line  officers 
and  timber  sale  contracting  personnel  as 
follows: 

Regional  Foresters  shall  take  prompt 
action  to  limit  skewed  bidding  on 
advertised  timber  sales  on  those 
National  Forests,  or  specific  market 
areas  where  the  Regional  has  occurred 
or.  becaase  of  species  mix,  intensively 
competitive  bidding,  hi^y  variable 
defect,  unasal  difficulty  of  accurate 
volume  measurement,  or  other  factors,  is 
likely  to  occur.  In  such  cases,  apply  the 
minimum  standards  of  this  section  to 
advertised  timber  sales  in  the  affected 
area  or  alternatively  establish  other 
standards  tailored  to  local 
circumstances.  Incorporate  appropriate 
language  in  the  standard  timbCT  sale 


prospectus  for  use  on  any  timber  sale 
where  skewed  bidding  limitations  would 
apply.  In  establishing  alternative 
standards,  the  Regional  Forester  shall 
consult  with  respresentatives  of  the 
timber  industry  in  the  affected  area  and 
must  ensure  any  alternative  approaches 
provide  at  least  the  same  or  greater 
degree  of  control  of  skewed  bidding  as 
the  minimum  standards. 

Minimum  Standards  for  Limiting 
Skewed  Bidding 

The  bid  premium  (the  amount  bid 
above  the  advertised  rates  set  by  the 
Forest  Service  for  a  timber  sale)  shall  be 
bid  for  the  estimated  volume  of  the 
timber  sale  as  a  whole.  A  purchaser  can 
elect  to  assign  the  bid  premium  by 
species  or  species  groups  after 
successfully  bidding  for  the  sale  but 
must  do  so  prior  to  contract  execution. 


Contracting  Officers  shall  only  accept 
purchaser  assignments  of  bid  premium 
that  meet  the  following  standards: 

1.  The  rate  for  a  species  or  species 
groups  cannot  be  less  than  the 
advertised  rate. 

2.  The  assigned  bid  premium  for  a 
species  or  species  group  cannot  be  more 
than  twice  the  average  bid  premium  for 
the  sale  as  a  whole. 

3.  The  average  of  the  bid  premiums 
assigned,  weighted  by  the  volume  of 
species  or  groups,  must  total  to  within 
$0.01  of  the  average  bid  premium  for  the 
sale. 

If  the  purchaser  does  not  elect  to 
assign  the  bid  premium  to  species  or 
groups  prior  to  contract  execution,  the 
Contracting  Officer  shall  assign  the 
average  bid  premium  to  each  species  or 
group. 

The  following  exhibit  illustrates  how 
these  standards  would  apply  to  a 
representative  sale. 


Exhibit  1 
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Calculations: 
Douglas-fir    MiS— CZOjOO   max.    assignable   bid    premium    assigned    to   D.fir   adv.    rate    erf   $20.00=$20/mbr   rate.    $20J»x5minbr   D.fir 

vohime  =$1004)00  total  bid  premium.  $100,000  divided  by  lOmmbf  sale  volume =$10.00/inbf  average  bid  premium. 
While  Pine  MiU— (ZOjOO  max  assigned  to  W.pine=$100/m  rate  ($20.00 X4niinbf  white  pine  volume=$8a000)  and  $20J»  max  assigned  to 

W.fir=$30/mbf  ($20X10 KlmiDbf=$204XX)).  $8Q.OOO+$20,000=$10aaOO  divided  by  lOmmbf  sale  volume  =$10XX)/mbf  average  bid  premi- 

Contractiog  Officer— Assign  average  bid  premium  to  each  species  ($10jOOx5ininbf+$10J)Ox4mmbf+$10.00xlmmbf=$10aooO.  divided  by 
lOmmbf =$10.00  average  bid  premium. 


Impacts 

This  policy  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  poUoies  and  it  has  been 
determined  that  this  policy  is  not  a 
major  rule.  The  policy  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  morr.  will  not  result  in  major 
increases  in  costs  for  consumers, 
individual  industries,  Federai  State  or 
local  Government  agencies  or 
geographic  regions,  and  will  not  have 


significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  and  the  ability 
of  United  States-based  industries  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  To  the 
contrary  this  policy  will  protect  both  the 
United  States  and  timber  sale 
purchasers  hum  adverse  effects  of  the 
speculative  practice  if  skewed  bidding. 

The  Chief  of  the  Forest  Service  has 
determined  that  this  policy  will  not  have 


significant  economic  impacts  on  a 
substantial  number  of  small  entities.  The 
policy  should  help  small  and  large 
entities  by  making  the  bid  process  fair  to 
both. 

Based  on  both  experience  and 
environmental  analysis,  this  proposed 
policy  will  have  no  significant  effect  on 
the  human  environment  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
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assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4). 

This  policy  will  not  require  any  public 
reporting  or  record  keeping  as  defmed  in 
5  CFR  Part  1320. 

Date:  June  10. 1988. 
George  M.  Leonard, 
Associate  Chief. 
I  PR  Doc.  88-15206  Filed  7-6-88;  8:45  am) 

BILUNO  COOC  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Amended  Notice  of  Hearing  on  Indian 
Civil  Rights  Issues;  Postponement 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  the  United  States 
Commission  on  Civil  Rights  Act  of  1983, 
Pub.  L.  98-183.  97  Stat.  1304,  that  a 
public  hearing  on  Indian  civil  rights 
issues  before  a  Subcommittee  of  the  U.S. 
Commission  on  Civil  Rights  has  been 
postponed.  The  rescheduled  hearing  will 
be  held  on  July  20, 1988,  and  continue  on 
such  succeeding  days  as  may  be  deemed 
appropriate  at  the  discretion  of  the 
Chairman  of  the  Subcommittee. 

The  purpose,  time  and  location  of  the 
hearing  remain  as  previously  published 
in  53  FR  20881  (June  7, 1988). 

Dated  at  Washington,  DC,  July  5. 1988. 
Murray  Friedman, 
Vice  Chairman. 

|FR  Doc.  88-15409  Filed  7-&-68: 8:45  am) 
BiLLiMa  cooE  uas-oi-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Post  Enumeration  Survey — 
Follow-up  Questionnaire — 1988  Census. 

Form  Numbers:  Agency — DX-1301; 
OMB— NA. 

Type  of  Request:  New  collection. 

Burden:  3,350  respondents;  670 
reporting  hours. 

A  verage  Time  Per  Response:  12 
minutes. 

Needs  and  Uses:  This  survey  is  a 
follow-up  to  the  1988  Post  Enumeration 
Survey  (PES).  The  PES  is  a  study 
designed  to  measure  the  completeness 
of  the  1988  Census  of  households.  The 
1988  PES  will  also  be  used  to  rehearse 
the  PES  activities  for  the  1990  Census. 
This  follow-up  survey  is  needed  to 
determine  if  persons  were  counted  in 


both  the  Post  Enumeration  Survey  and 
in  the  Census.  This  will  be  done  by 
conducting  interviews  with  persons  that 
are  not  matched  on  both  surveys,  or  that 
may  be  a  possible  match. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6e22, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
-information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  June  29. 198& 
Edward  Michala, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
|FR  Doc.  88-15259  Filed  7-«-88:  8:45  am) 

nUJNQ  COOC  M10-07-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  PtK>enlx,  AZ 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  Uie  first  12 
months  is  $184,260  in  Federal  funds  and 
a  minimum  of  $32,516  in  non-Federal 
contributions  for  the  budget  period 
December  1, 1988  to  November  30, 1989. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees 
for  services,  in-kind  contributions,  or 
combination  thereof.  The  MBDC  will 
operate  in  the  Phoenix,  Arizona 
geographic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 


to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
tlie  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (30  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  of  firms  with  gross  sales  of  $500,000 
or  less  and  35%  of  the  total  cost  for  firms 
with  gosss  sales  of  over  $500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date, 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  August  12, 1988. 
Applications  must  be  postmarked  on  or 
before  August  12, 1988. 

ADDRESS:  San  Francisco  Regional 
Office,  Minority  Business  Development 
Agency,  U.S.  Department  of  Commerce, 
221  Main  Street,  Room  1280.  San 
Francisco,  California  94105, 415/974- 
9597. 

FOR  FURTHER  INFORMATION  contact: 

Dr.  Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office. 
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SUPPLEMENTARY  information: 

Anticipated  proceuing  tine  of  this 
award  it  120  days.  Executive  Order 
12372  "latei^vemmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  prograin.  Questions  concemiiig  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  flusinws  Oevelopnent 
(Catalan  of  Fedeni  Donestic  Assistance). 
Xavier  Meaa. 

Regional  Director.  San  Francisco  Regional 

Office. 

July  1. 1988. 

[FR  Doc.  88-15227  Filed  7-6-88;  8:45  am) 

BIUMQ  OOOf  SS1*-*1-« 


National  Oceanic  and  Atmosptteric 
Administration 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Mid-Adantic  Fishery 
Management  Council  wiH  ctmvene  a 
public  meeting,  Jaiy  13, 1968,  at  8  a.m.,  at 
The  Philadelphia  Hershey  Hotel,  Broad 
and  Lucas  Streets,  F^iladelpbia,  PA 
(telephone:  215-893-1600),  to  adopt 
Amendment  #8  to  the  Surf  Clam  and 
Ocean  Quahog  Fishery  Management 
Plan  (l^4P)  for  public  hearing,  discuss 
the  600,  etc.  guidelines/regulations,  FMP 
priorilies.  and  other  fishery  management 
and  administrative  matters.  The  public 
meeting  will  adjourn  on  the  afternoon  of 
July  14  but  may  be  lengthened  or 
shortened  depending  upon  progress  of 
the  agenda.  "The  Council  may  convene  a 
closed  session  (not  open  to  the  public)  to 
discuss  personnel  and/or  national 
security  matters. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  C  Bryson.  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
300  South  New  Street,  Room  2115. 
Federal  Building.  Dover,  DE  19901-«790; 
telephone  (302)  674-2331. 

Date:  June  30. 1988. 
Richard  H.  Sduefer, 

Director.  Office  of  Fisheries  Conservation  and 

Afanagemerrt.  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-1521B  Filed  7-6-88:  &45  aai) 

■ILUNO  COOC  u»-a»-u 


Soutti  Atlantic  Fisltery  Management 
Council;  Put>lic  Meeting 

agency:  Nations^  Marine  Fisheries 
Service.  NOAA,  Commerce. 


The  South  Atlantic  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  Red  Drum  Plan 
Development  Team  at  the  Council's 
office  (address  below).  The  Team  will 
convene  July  26, 1988,  at  1  p.m.,  to 
continue  development  of  a  fisheries 
profile  for  Atlantic  Coat  Red  Drum,  and 
adjourn  at  5  p.m.  The  public  meeting 
will  reconvene  on  July  27  at  8  a.m.,  and 
will  adjourn  at  12:30  p.OL  A  detailed 
agenda  will  be  available  to  the  public  on 
or  about  July  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  K.  Mahood.  Executive  Director, 
South  Atlantic  Fishery  Management 
Council.  One  Southpark  Circle,  Suite 
306,  Charleston.  SC  29407:  telephone: 
(803)  571-4366. 

Date:  June  30. 1988. 
Richard  H.  Schaefer, 

Dinector,  Office  of  Fisheries  Consetvatioa  and 
Management,  National  Marine  Fisheries 
Service. 
[FR  Doc.  88-15220,  Filed  7-&-88;  8:45  amj 

BILUNG  COOE  aS10-22-M 


Marine  Mannnals;  Propoeed  Permit 
Modificalion:  Or.  Slwran  1_  Swartz  and 
Dr.  Randall  &  WeMs  (P14SA) 

Notice  is  hereby  given  that  Dr.  Steven 
L.  Swartz,  Cetacean  Research 
Associates,  P.O.  Box  799a  San  Diego, 
California  92107,  and  Dr.  Randall  S. 
Wells,  Institute  of  Marine  Sciences. 
Long  Marine  Laboratory.  University  of 
California,  100  Shaffer  Road,  Santa 
Cnra.  California  9S060,  have  requestd  a 
modification  of  Permit  No.  809  issued  on 
September  5. 1987  (52  FR  34267).  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544).  and  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

The  Permit  Holders  are  authorized  to 
radio  tag  humpback  whales  {Megaptera 
novaeangliae),  blue  whales 
[Balaenoptera  musculus],  and  fin 
whales  [Balaenoptera physalus).  The 
Permit  Holders  are  requesting 
authorization  to  increase  the  number  of 
blue  whales  to  be  tagged  from  two  (2)  to 
five  (5)  and  the  number  of  humpback 
whales  to  be  tagged  from  three  (3)  to 
five  (5). 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Re^ster.  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 


Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  proposed 
modification  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington. 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  Modification 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  by  interested 
persons  in  the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Room  805,  Washington. 
DC;  and  Director.  Southwest  Region, 
National  Marine  Fisheries  Service.  300 
South  Ferry  Street,  Terminal  Island. 
California  90731-7415. 

Date:  lune  30. 198& 
Nancy  Foster. 

Director.  Off  ice  of  Protected  Resources  and 
Habitat  Programs. 

[FR  Doc.  88-15190  Filed  7-6-«;  8:45  am) 
BILUNG  CODE  351»-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTA-nON  OF  TEXTILE 
AGREEMENTS 

Negotiated  Import  Limits  for  Certain 
Man-Made  Fil>er  TextNc  Products 
Produced  or  Manufactured  hi  the 
People's  ReputiNc  of  Ctiina 

June  aa  1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

an  amending  limits. 

EFFECnVE  OATC  f  uly  S,  1988. 

AUTHORmr:  Executive  Order  11651  of 
March  3, 1972,  as  amended:  section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C  1854). 


FOR  FURTHER  RgOWMATION  CONTACT 

Jerome  Turtola,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 
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embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  During 
consultations  held  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China, 
agreement  was  reached  to  amend 
further  the  current  Bilateral  Textile 
Agreement.  As  a  result,  the  limit  for 
Category  611,  which  is  currently  filled, 
will  re-open. 

A  copy  of  the  bilateral  agreement,  as 
amended,  is  available  from  the  Textiles 
Division,  Economic  Bureau,  U.S. 
Department  of  State,  (202)  647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  PR  47745.  published  on  December  16, 
1987).  Also  see  52  PR  34269,  published 
on  September  10. 1987;  and  53  FR  55. 
published  on  January  4, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  talcen  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  30, 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  20229 

Dear  Mr.  Commissioner  This  directive 
cancels  and  supersedes  the  directive  issued 
to  you  on  September  4, 1987  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements,  concerning  imports  into  the 
United  States  of  certain  man-made  fiber 
products  in  Category  611,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  period  which 
began  on  )uly  24. 1987  and  extends  through 
July  23, 1988. 

Also,  this  directive  amends,  but  does  not 
cancel,  the  directive  of  December  30, 1987 
concerning  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
the  People's  Republic  of  China  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1988  and  extends  through 
December  31, 1988. 

Effective  on  )uly  8, 1988  the  directive  of 
December  30, 1987  is  amended  to  include  the 
following  new  and  amended  limits: 


Category 


611. 
615. 


12- 
(square  yards) 


5.100.000 
22.900.000 


■  Ttw  Nmils  have  not  t>aen  adjusted  to  account  (or 
any  Imports  exported  alter  December  31,  1987. 

Textile  products  in  Category  611  which 
have  been  exported  to  the  United  States  prior 
to  January  1, 1988  shall  not  be  lubject  to  this 
directive. 

For  the  import  period  January  1, 1988 
through  March  31, 1988,  there  are  no  import 
charges  to  l>e  made  to  Category  611. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  88-15197  Filed  7-6-88:  8:45  am) 
BHXINO  COOC  WIO-OR-M 


AmerKtment  of  Import  Limits  for 
Certain  Wool  TsxtHs  Products 
Producod  or  Itanufacturod  in  tfto 
Socialist  Republic  of  Romania 

)une  30, 1988. 

AOENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

limits. 

EFFECTIVE  DATE:  June  30. 1988. 

AUTHORrrr:  Executive  Order  11651  of 
March  3, 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT 

Jerome  Turtola,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6497.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  The 

Governments  of  the  United  States  and 
the  Socialist  Republic  of  Romania,  in 
consultations  on  the  Interim  Category 
System,  determined  that  the  previous 
adjustments  made  to  Categories  435  and 
444  did  not  adequately  reflect  current 
trade  patterns.  Therefore,  the  current 
limit  for  Category  444  is  being  further 
increased  and  the  current  limit  for 
Category  435  is  being  further  decreased. 


A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  10. 
1987).  Also  see  53  ¥R  7783.  published  on 
March  10, 1986. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  agreement,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Tex  tile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  30, 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  7, 1988,  concerning 
imports  into  the  United  States  of  certain  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1988  and  extends 
through  December  31. 1988. 

Effective  on  June  30, 1988,  the  directive  of 
March  7, 1988  is  further  amended  to  include 
the  following  amendments  to  the  previously 
established  limits  for  Categories  435  and  444: 


Category 


434  (dozen) 

444  (numbers) . 


Amended  12- 


2,372 
73.044 


■  Ttie  KrnHs  tiave  not  been  adjusted  to  account  lor 
any  imports  exported  altar  December  31,  1967. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.SC.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  88-15198  Filed  7-6-88:  8:45  am) 
■NXINOCOOC  Jsto-on-M 


Announcement  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  the  Repul>llc  of 
Turttey 

June  30, 1988. 

AOENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 
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ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  a  new  agreement  year. 

EFFECnVE  date:  July  8, 1988. 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6582.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  During 
consultations  held  recently,  agreement 
was  reached  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Turkey  on  a  new  bilateral  agreement. 


A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

June  30. 1G88 

Commissioner  of  Customs, 
Department  of  the  Treasury;  Washington,  DC 
20229 


Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31. 1986: 
pursuant  to  the  Memorandum  of 
Understanding  of  June  21. 1988  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Turkey:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  July  8. 1988.  entry  into 
the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-mude  fiber  textile  products 
in  the  following  categories  produced  or 
manufactured  in  Turkey  and  exported  during 
the  twelve-month  period  which  tiegins  on  July 
1, 1988  and  extends  through  June  30. 1989.  in 
excess  of  the  following  levels  of  retraint: 


Category 


Fatxic  group: 

219,  313.  314.  315,  317,  326.  617.  625,  626, 
627.  and  628. 


Limits  not  in  a  group: 

200 

300/301 

335 

337/637 

338/339 


340/640.. 
341 


342/642. 
47/348... 

350 

361 

369-S  *.... 
604 


12-montti  restraint  limit 


97,000,000  square  yards  of  wtiicti  not  more  than  22.500.000  syds  shall  be  in  219.  27,500.000  syds  shaH  be  in 
313.  16.000.000  syds  shall  be  in  314.  21,500.000  syds  shall  be  in  315,  22.500,000  syds  shall  be  in  317, 
2,500,000  syds  shall  be  in  326,  15,000,000  syds  shall  be  m  617,  2,500,000  syds  shaM  be  m  625.  2,500,000 
syds  shall  be  in  626,  2,500,000  syds  shall  be  in  627,  2,500,000  syds  shall  be  in  628. 

1.500,000  pounds. 

7,303,400  pounds. 

93,000  dozen. 

125,000  dozen. 

1,300,000  dozen  of  which  not  more  ttian  910,000  dozen  shall  be  in  other  ttian  T-shirts  and  tank  tops  m 

Categohes  338-S/339  S. ' 
540,000  dozen  of  which  not  more  than  216.000  dozen  shall  be  In  shirts  made  from  fabric  of  two  or  more  colors 

in  the  warp  and/or  the  filling  in  Categories  340-Y/640-Y.» 
325,000  dozen  of  which  not  more  ttian  183,750  dozen  shall  be  in  blouses  made  from  latxic  of  two  or  more 

colors  in  ttie  warp  and/or  the  filling  in  Categories  341-Y.' 
280,900' dozen. 

1.325,000  dozen  of  wtiich  not  more  than  662,500  dozen  shall  be  in  trousers  m  Categories  347-T/34S-T  * 
139,000  dozen. 
500,000  numbers. 
1.630,000  pounds. 
1,573.195  pounds. 


'  In  Categories  338-S/339-S.  only  TSUSA  nubmers  381  0240.  381  0425,  381  3516.  381.4020,  381.4130,  381.4337,  381  6610,  381  8506,  381  9924. 
384  0223,  384.0229,  384  0232,  384  2818,  384  2930.  384.2970,  and  384  3437  in  Category  338;  and  384.0213.  384.0214,  384  0217.  384.0225.  3840227. 
384  0231.  384  0^33,  384.0235.  384  0330,  384  0461,  384  2704,  384,2815.  384.2816,  384.2821.  384.2934.  384.2935.  384.2950,  384.2960,  384.2980, 
384,3441,  384.3462.  384,5404,  384.7704  and  384.9517  in  Category  339, 

»  In  Categones  340-y/640-Y,  only  TSUSA  numbers  381,0522.  381.5500,  381.5610.  381.5625.  381.5637  and  381.5660  in  Category  340;  and  381  3132. 
381.3152.  381  9535.  381.9547,  381  9S.50  and  384.2306  in  Category  640. 

'  In  Category  341-Y,  only  TSUSA  numbers  384  0505.  364  051 1,  384.0512,  384  4606  384.4610,  384.4612  and  384  4788 

♦In  Category  347-T/348-T.  only  TSUSA  numbers  3765435,  331.0005.  3810252.  381.0254,  381.0429,  3810540,  3810542,  3810546.  3610832, 
381.3930,  3813940,  381.4343,  381.6005,  381.6220.  381.6230.  381.6240,  3816250,  381.6260,  3816270,  3816611.  381.6924,  3818510,  3818634. 
384.0262,  384.0266,  384.0614,  384  0726,  384  0734,  384.3026,  384.3042,  384.4648,  384  4740.  384.4755.  384.4770,  and  791.7418  in  Category  347;  and 
384.0015.  384.0263.  384.0265.  384.0267,  384.0269,  384.0350.  384.0608,  384.0612,  384  0618.  384.0711.  384  0712,  384  0722,  384  0724.  384.0729. 
384  0733.  384  0736,  384  0965,  384.2706,  384.2751,  384.3027,  384.3029,  384.3035,  384.3038,  384  3044,  384  3466,  384  4520,  384  4647,  384  4651. 
3844735.  384  4746,  384  4747,  384.4750.  384.4763,  384.4764,  384.4765,  384.4774,  3C4.4776,  384,5275.  384,5422,  384,5526,  364.7716,  384.7815,  384. 
791.7420  in  Category  348. 

»  In  Category  369-8,  only  TSUSA  number  366.2840. 


384.0216, 
384  0230, 
384  3439, 

381  3142, 


3813509, 
381  9930, 
376  5440, 
384.0731, 
384  4652, 
9527.  and 


Imports  charged  to  these  catcgorj'  limits, 
except  for  Categories  314,  315,  338,  617,  625, 
626,  627.  628  and  637,  for  the  periods  January 

1. 1987  through  December  31, 1987,  July  1, 
1987  through  December  31. 1987  and  January 

1. 1988  through  June  30, 1988  shall  be  charged 
against  those  levels  of  restraint  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 


limits  established  for  those  periods  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Slates  for  consumption 


to  include  entry  for  consumptions  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 
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RetatinQ  to  Itw 
Qlobex  TrMlln9 


Sincerely. 
James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Ooc  88-15199  Piled  7-6-«l;  8:45  am] 
MLLMO  COM  MIC-MMt 


coMMOomr  futures  TRAomo 

COMMISSION 

Chicago  Mercantile 
Propoeed 
Impiementation  of 
System 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  changes. 

summary:  The  Chicago  Mercantile 
Exchange  ("CME")  has  submitted  to  the 
Commodity  Futures  Trading 
Commission  ("Commission")  for 
Commission  approval  amendments  to 
CME  rules  and  other  materials  which 
would  permit  CME  to  implement  the 
Globex  trading  system.  The  proposal 
would  allow  CME's  members  to  trade 
before  and  after  regular  trading  hours  by 
means  of  an  automated  trading  system. 
The  Commission  has  determined  that 
this  proposal  is  of  major  economic 
signiHcance  and  that,  accordingly, 
publication  of  the  proposal  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act  ("Act"). 
DATt:  Comments  must  be  submitted  by 
September  6, 1988. 
ADORCSS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20581. 
Telephone:  (202)  254-6314. 
FOR  FURTNCR  INFORMATION  CONTACT: 
Lystra  G.  Blake,  Attorney  Advisor,  or 
David  P.  Van  Wagner,  Attorney 
Advisor,  Division  of  Trading  and 
Maiicets.  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581.  Telephone:  (202) 
254-8855. 
SUFFLEMCNTARY  INFORMATION: 

I.  Description  of  Proposal 

A.  Introduction. 

By  letter  dated  May  11. 1068.  the  CME 
submitted  for  Commission  approval 
proposed  rule  amendments  which  «vould 
establish  post  (pre)  market  trading 
("PMT")  pursuant  to  Section  5a(12)  of 
the  Act  and  Commission  Regulation 
1.41(b).  On  June  20. 1988.  the  Exchange 


changed  the  name  of  the  system  from 
PMT  to  Globex.  The  propcMed 
amendments  would  create  an  automated 
system  for  trading  CME  futures  and 
options  contracts  before  and  after 
CME's  regular  pit  trading  hours.  Globex 
is  being  developed  pursuant  to  an 
agreement  between  the  CME  and 
Reuters  Limited  ("Reuters").  Under  the 
proposed  agreement.  Reuters  will 
provide  the  technology  for  the 
computerized  system  to  be  used  in 
connection  with  trading  CME  contracts. 
CME  and  Reuters  have  indicated  that 
they  intend  to  open  the  system  to  other 
vendors  and  exchanges  on  mutually 
agreeable  terms.  Reuters  will  make 
other  services  such  as  news  and  cash 
market  quotations  available  via  Globex 
terminals  to  users  who  wish  to 
subscribe.  Reuters  also  will  allow  other 
vendors  to  provide  terminals  capable  of 
interfacing  with  the  system. 

CME  intends  to  use  its  clearing 
facilities,  auditing,  compliance,  market 
surveillance  and  information 
dissemination  systems  in  connection 
with  Globex.  CME  rules  also  will  apply 
to  Globex.  CME  has  stated  that  all 
existing  and  subsequent  CME  futures 
and  options  contracts  eventually  will  be 
eligible  for  trading  through  the  Globex 
system.  Initially,  however.  Globex 
trading  will  be  limited  to  certain 
currency,  interest  rate,  and  precious 
metal  contracts. 

Salient  features  of  the  Globex  trading 
system  are  set  forth  below.  CME  and 
Reuters,  of  course,  are  continuing 
development  of  the  system  and  will  be 
submitting  additional  details  in  the 
future. 

B.  Access  to  System 

At  the  commencement  of  Globex.  only 
CME  clearing  members,  their  parents 
and  affiliates,  and  individual  meml)era 
authorized  by  a  clearing  member  will  be 
eligible  to  have  Globex  terminals. 
Additionally,  only  clearing  members 
will  be  able  to  act  as  agents  for 
customers  in  entering  orders  through  the 
Globex  terminals.  Non-clearing  CME 
members  with  Globex  terminals  will  be 
able  to  enter  only  proprietary  orders. 
Under  amended  CME  Rule  901.Mm  each 
clearing  member  will  "assume 
responsibility  for  all  trading  through  its 
Globex  terminals  and  for  the  proper  use 
of  those  Globex  terminals  that  it 
provides  to  others."  The  Exchange  has 
not  determined  whether  to  establish 
special  standards  for  customer  use  of 
Globex. 

Hie  CME  will  assign  each  user  an 
identification  number  and  password 
which  must  be  entered  before  accessing 
the  system.  Only  those  authorized  by  a 
clearing  member  will  be  eligible  to 


receive  an  identification  number  and 
password.  In  addition,  all  terminals  will 
have  dedicated  lines  into  the  system. 
There  will  be  no  unauthorized  access  to 
the  system  from  outside  telephone  lines. 

C.  Trading  Day 

Each  trading  day  on  the  Exchange  will 
have  two  trading  sessions.  One  trading 
session  will  consist  of  the  hours 
designated  for  Glol>ex  trading  and  the 
other  will  otmsisl  of  the  hours 
designated  for  regular  trading.  Each 
trading  day  will  begin  with  the  Globex 
session  and  end  with  the  regular  trading 
session.  The  CME  anticipates  that  the 
Globex  session  wrill  run  from 
approximately  5KX)  p.m.  to 
approximately  MO  a.m. 

D.  Order  Entry  and  Execution 

Prior  to  Globex  hours,  an  estimated 
opening  price  will  be  calculated  and 
displayed  on  Globex  terminal  screens 
based  on  the  orders  which  have  been 
entered  for  execution  on  the  open. 
Globex  orders  may  be  keyed  into  the 
system  during  the  time  between  the  end 
of  the  regular  session  and  the  beginning 
of  Globex  hours.  Proposed  CME  Rule 
571.  sets  forth  the  information  which 
must  be  entered  into  the  system  with  the 
order.  Only  limit  orders  may  be  entered. 
Upon  entry  of  an  order,  the  system  will 
verify  that  the  order  was  received  by 
transmitting  such  verification  to  the 
printer  associated  with  the  entry 
terminal.  The  screen  will  display  the 
price  and  quantity  of  the  best  bid  and 
best  offer  currently  in  the  system 
showing  the  total  quantity  bid  or  offered 
at  those  levels.  The  screen  also  will 
display  the  price  and  quantity  of  the  last 
sale.  (The  CME  has  indicated,  however, 
that  at  a  later  date  it  may  expand  the 
display  to  include  bids  and  offers 
behind  the  best  ones.) 

Orders  will  be  executed  automatically 
by  the  Globex  system  based  first  on  the 
price  and.  for  equal  prices,  on  the  time 
of  entry.  Globex  is  structured  so  that 
there  cannot  be  a  tie  between  orders  as 
to  entry  time.  For  purposes  of  execution, 
the  system  will  not  distinguish  between 
customer  and  proprietary  orders.  Upon 
execution  of  an  order,  the  Globex 
system  immediately  will  generate  a 
confirmation  to  the  printer  associated 
with  the  entry  terminal.  The  time  of 
order  entry  and  order  execution  will  be 
recorded  automatically  by  the  system. 
Hard  copy  and  machine  readable 
records  of  each  transaction  will  be 
generated  by  the  system.  The  CME 
states  that  the  system  will  provide  an 
audit  trail  timed  to  the  second  for  each 
transaction.  Office  order  tickets  for 
customer  orders  will  be  prepared  in  the 


same  way  as  they  are  for  regular 
trading. 

E.  Financial  Safeguards 

Each  clearing  member  wil  receive 
immediate  notincation  of  all  trades 
executed  on  its  terminals.  In  order  to 
prevent  misuse  of  terminals  or  undue 
financial  exposure  to  clearing  members, 
proposed  Rule  511B  provides  that  a 
clearing  member  may  terminate  without 
notice  a  member's  ability  to  place  orders 
through  one  of  its  teminals.  As  an 
additional  safeguard,  the  CME 
anticipates  that  approximately  six 
months  after  trading  starts,  the  system 
will  have  the  capability  of  putting 
numerical  position  limits  on  each 
teminal.  Approximately  one  year  after 
trading  starts,  this  capability  will  be 
upgraded  to  a  risk-based  position  limit 
system.  In  addition,  at  least  at  the 
outset,  the  Exchange  does  not  plan  to 
require  any  special  or  additional 
financial  security  for  Globex  trading, 
regardless  of  where  such  trading 
originates. 

F.  Clearing  of  Globex  Transactions 

CME  intends  to  usae  its  current 
clearing  facilities  in  connection  with 
Globex  transactions.  Reuters  will  submit 
all  matched  trade  data  to  the  CME  on  a 
periodic  basis  throughout  the  trading 
session.  Prior  to  the  beginning  of  regular 
trading  hours,  all  Globex  trade  data 
from  the  immediately  preceding  Globex 
session  will  be  entered  into  the  CME's 
clearing  system.  Original  margin  for  all 
matched  Globex  trades  will  be  collected 
at  the  same  time  each  morning  as  the 
original  margin  for  trades  done  during 
the  regular  trading  hours  immediately 
following  the  Globex  trading  session. 
Currently,  the  CME  has  a  regular 
settlement  variation  collection  and 
disbursement  in  the  morning  and  an 
intra-day  settlement  variation  collection 
and  disbursement  in  the  afternoon.  The 
morning  variation  margin  collection  will 
not  include  Globex  transactions  from 
the  immediately  preceding  Globex 
trading  session.  However,  such 
transactions  will  be  included  in  the 
afternoon  settlement  variation 
collections. 

C.  Self-Regulatory  Functions 

CME  will  use  its  auditing,  compliance 
and  market  surveillance  systems  in 
connection  with  Globex  trading.  CME's 
Audit  Department  will  include  auditing 
of  Globex  transactions  in  its  regulatory 
scheduled  audits;  CME's  Compliance 
Department  will  perform  a  daily 
analysis  of  Globex  transactions  along 
with  its  daily  analysis  of  transactions 
executed  during  regular  trading  hours; 
and  CME's  Market  Surveillance 


Department  will  expand  its  surveillance 
activities  to  include  Globex 
transactions.  CME  intends  to  provide 
staff  during  Globex  hours  to  monitor 
trading  activity  through  terminals 
located  on  CME's  premises  which  will 
receive  information  regarding  all 
executed  transactions  on  a  real  time 
basis. 

//.  Dissemination  of  Market  Information 

CME  will  utilize  its  current  quotation 
vendors  to  transmit  Globex  quotation 
information.  Reuters  will  transmit  to  the 
CME  information  from  Globex 
transactions  for  distribution  to  CME's 
quotation  vendors,  and  CME  will  use  its 
quotation  vendors  to  retransmit  this 
information.  CME  will  also  transmit 
necessary  price  information  to  Reuters 
for  dissemination  through  the  Globex 
system. 

/.  Backup  Systems 

At  the  commencement  of  trading, 
Reuters  will  have  backup 
communication  lines  in  place  connecting 
administrative  terminals  to  the  system. 
Backup  lines  for  individual  terminals 
will  be  at  the  option  of  the  user.  Reuters 
also  plans  to  have  a  backup  computer 
containing  all  data  running  during 
Globex  hours.  In  the  event  of  a  systems 
failure  during  the  first  year  of  operation, 
it  would  be  necessary  for  the  system  to 
shut  down  for  approximately  one  minute 
before  a  backup  system  could  begin  to 
operate.  The  orders  in  the  system  at  the 
time  of  such  a  failure  would  be  retained, 
but  would  be  treated  as  if  they  had  been 
entered  prior  to  the  commencement  of  a 
Globex  trading  session.  Globex  would 
find  a  single  equilibrium  price  that 
affords  execution  of  the  maximum 
number  of  bids  and  offers  previously 
entered. 

/.  Location  of  Terminals  Overseas 

The  Exchange  intends  to  permit 
Globex  terminals  to  be  located 
overseas.  Such  terminals  would  function 
in  the  same  manner  and  subject  to  the 
same  restrictions  as  terminals  located  in 
the  United  States.  The  Exchange  expects 
that  there  will  be  terminals  overseas  for 
both  proprietary  trading  by  institutional 
accounts  and  for  the  use  of  foreign 
branch  offices  of  clearing  members.  The 
Exchange  has  not  made  a  determination 
yet  whether  it  would  be  necessary  or 
appropriate  to  enter  into  any  agreements 
with  foreign  regulators.  The  Exchange 
currently  takes  the  position  that  United 
States  law  is  controlling  as  to  the 
regulation  of  the  Exchange's  markets, 
including  Globex.  The  Commission's 
Division  of  Trading  and  Markets  has 
asked  the  Exchange  to  provide  its  legal 
analysis  in  support  thereof. 


II.  Request  for  Comments 

The  Commission  requests  comments 
on  any  aspect  of  the  proposal  that 
members  of  the  public  believe  may  raise 
issues  under  the  Commodity  Exchange 
Act  or  the  Commission's  regulations.  In 
particular,  the  Commission  has 
identified  the  following  matters  for 
which  comment  may  be  appropriate: 

1.  Whether  trading  under  the  proposal 
would  be  open  and  competitive  within 
the  meaning  of  Commission  Regulation 
1.38, 17  CFR  1.38  and  otherwise 
consistent  with  the  requirements  of 
section  4b  of  the  Act.  7  U.S.C.  6b. 

2.  Whether  special  or  additional 
financial,  trade  practice,  or  customer 
safeguards  are  necessary  or  appropriate 
for  trading  under  the  proposal; 

3.  Whether  special  regulatory  or  self- 
regulatory  oversight  procedures  or 
safeguards  should  be  implemented  in 
connection  with  the  proposal;  and 

4.  Whether  location  of  terminals 
overseas  raises  any  statutory  or 
regulatory  issues. 

Copies  of  the  proposed  rule 
amendments  and  other  information 
relevant  to  Globex  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581  except  to  the 
extent  that  the  submission  may  be 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9.  The 
CME  has  requested  confidential 
treatment  of  Exhibit  I  of  its  submission 
describing  the  operation  of  the  system 
pursuant  to  Regulation  145.9(d)(l)(ii). 
Copies  also  may  be  obtained  through 
the  Office  of  the  Secretariat  at  the  above 
address  or  by  telephoning  (202)  254- 
6314.  Requests  for  copies  of  materials 
subject  to  petitions  for  confidentiality 
must  be  made  pursuant  to  the  Freedom 
of  Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1987)).  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  rule  amendments,  or  with 
respect  to  other  materials  submitted  by 
the  CME  in  support  of  its  submission, 
should  send  such  comments  to  jean  A. 
Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW., 
Washington.  DC  20581.  by  the  specified 
date. 
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Issued  in  Washington.  DC  on  )uly  1. 1888. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  88-15284  Filed  7-6-88: 8:45  am] 

8IU.IN0  COOC  MS1-«1HI 

DEPARTMENT  OF  DEFENSE 

Office  of  tlie  Secretary 

AvaHaiiility  of  Change  1  to  DoO 
5025.1-4,  "DoD  Dkectivea  System 
Annual  Index" 

ACTIOW;  Notice. 

summary:  This  notice  is  to  inform  the 
public  and  U.S.  Government  Agencies 
other  than  the  Department  of  Defense  of 
the  availability  of  Change  1  to  DoO 
5025.1-1,  January  1988  edition.  The 
Change  may  be  purchased  from  the 
following  organizations: 
National  Technical  Information  (NTIS), 

5285  Port  Royal  Road.  Springfield, 

Virginia  22161.  Telephone  number 

(703)  487-4600 
or 
U.S.  Naval  Publications  and  Forms 

Center  (NPFC).  5801  Tabor  Avenue. 

Attention:  Code  1062.  Philadelphia. 

Pennsylvania  19120-5099.  Telephone 

number  (215)  697-3321. 

The  NTIS  accession  number  for 
Change  1  is  PB88  219712;  NPFC 
identifies  it  as  Change  1  to  DoD  5025.1-1. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  Bynum.  Correspondence  and 
Directives  Directorate,  Directives 
Division,  Room  2A286.  the  Pentagon, 
Washington,  DC  20301-1155,  telephone 
number  (202)  697-4111. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|uly  1. 1988. 

|FR  Doc.  88-15214  Filed  7-6-88;  8:45  am] 

BILUNO  COOC  MW-ei-M 


Department  of  ttie  Army 

Cloee  Out  of  ttie  Pul>llc  Comment 
Period  for  ttie  Draft  Environmental 
Impact  Statement.  Proposed  Biologicai 
Aerosol  Test  Facility,  Dugwray  Proving 
Ground,  UT 

AOENCV:  Department  of  the  Army,  DOD. 
ACTION:  Notice  to  announce  the  close 
out  of  the  public  comment  period  for  the 
proposed  biological  aerosol  test  facility. 
Dugway  Proving  Ground.  Utah. 


1.  summary:  The  Department  of  the 
Army,  as  Executive  Agency  for  the 
Department  of  Defense  (DOD). 
published  a  Draft  Environmental  Impact 
Statement  (DEIS),  for  the  Biological 


Aerosol  Test  Facility.  Chigway  Proving 
Ground.  Utah,  in  February  1988.  The 
public  comment  period  was  originally 
scheduled  to  end  on  March  28, 1988.  The 
Commander,  Dugway  Proving  Ground, 
extended  the  public  comment  period  to 
April  14, 1988.  In  April,  the  Army 
decided  to  extend  the  public  comment 
period  beyond  14  April.  The  Army  now 
announces  the  closing  date  for  public 
comments  to  be  received.  All  comments 
should  be  received  by  1  August  1988. 
2.  The  Draft  EIS  for  the  Biological 
Aerosol  Test  Facility  may  be  obtained 
by  contracting  Ms.  Kathy  Whilaker  at 
commercial  telephone  (801)  831-2116,  or 
by  writing  to  the  following  address: 
Commander.  U.S.  Army  Dugway  Proving 
Ground.  STEDP-PA,  Dugway  Utah 
84022-5000.  Written  comments  should 
be  submitted  to  the  same  address. 
Uivis  D.  Wallcar. 

Deputy  for  Environment,  Safety  and 
Occupational  Health.  OASA  (ISt). 
[FR  Doc.  88-15234  Filed  7-«-88;  8:45  am) 
WUWO  OOOC  S71A-M-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Meeting 

Notice  was  published  June  9, 1988  at 
53  FR  21723  that  the  Naval  Research 
Advisory  Committee  Panel  on  the  Role 
of  Unmanned  Vehicles  in  Support  of 
Naval  Warfare  will  meet  on  )une  30 
through  July  1, 1988.  The  meeting  has 
been  canceled.  In  accordance  with  5 
U.S.C.  552b(e)(2),  the  cancelation  of  this 
meeting  is  publicly  announced  at  the 
earliest  practical  time. 

Date:  (une  29. 1988. 
)ane  M.  Virga, 

Lieutenant.  /AGC,  U.S.  Navy  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-15202  Filed  7-«-88: 8:45  am) 
MLUNO  COM  M1«-AC-II 


DEPARTMENT  OF  EDUCATION 

National  Advisory  CouncH  on  Indian 
Education;  Executive  Commltlee 
Meeting 

AQCNCY:  Education  Department. 
ACTION:  Notice  of  Executive  Committee 
Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  Executive  Committee 
meeting  of  the  National  Advisory 
Council  on  Indian  Education.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 


Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  July  21, 1988, 1:00  p.m.  until 
conclusion  of  business  and  )uly  22, 1988. 
8:30  a.m.  until  conclusion  of  business. 

ADDRESS:  Oneida  Rodeway  Inn.  2040 
Airport  Drive,  Green  Bay,  Wisconsin 
54303  (414)  494-7300. 

FOR  FURTHER  INFORMATION  CONTACT. 

Gloria  Duus.  Acting  Executive  Director. 
National  Advisory  Council  on  Indian 
Education.  330  C  Street.  SW..  Room 
4072,  Switzer  Building,  Washington,  DC 
20202  (202/732-1353). 

SUPM-EMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  section 
442  of  the  Indian  Education  Act  (20 
U.S.C.  1221g).  The  Council  is  established 
to,  among  other  things,  assist  the 
Secretary  of  Education  in  carrying  out 
responsibilities  under  the  Indian 
Education  Act  (Title  IV  of  Pub.  L  92- 
318),  and  to  advise  Congress,  and  the 
Secretary  of  Education,  the  Under 
Secretary  of  Education  and  the 
Assistant  Secretary  of  Elementary  and 
Secondary  Education  with  regard  to 
education  programs  benefiting  Indian 
children  and  adults. 

The  meeting  will  be  open  to  the 
public.  The  proposed  agenda  includes: 

(1)  Public  Testimony, 

(2)  Executive  Director  Vacancy. 

(3)  Other  Council  Business. 
Records  shall  be  kept  of  all  Council 

proceedings  and  shall  be  available  for 
public  inspection  at  the  office  of  the 
National  Advisory  Council  on  Indian 
Education  located  at  330  C  Street,  SW.. 
Room  4072.  Switzer  Bldg..  Mail  Stop 
2419.  Washington.  DC  20202  (202)  732- 
1353. 

Date:  )uly  5, 1988.  Signed  at  Washington, 
DC 

Gloria  Duua. 

Acting  Executive  Director.  National  Advisory 
Council  on  Indian  Education. 
|FR  Doc.  88-15374  Filed  7-5-68;  3:38  pmj 
MUMM  COOC  400041-11 


DEPARTMENT  OF  ENERGY 

U.S.  Fossil  Fuel  Technologies  for 
Developing  Countries;  Meeting 

aoency:  Department  of  Energy- 
action:  Notice  of  meeting. 

summary:  The  Department  of  Energy's 
Office  of  Fossil  Energy  (DOE/FE)  is 
announcing  a  public  meeting  to  explore 
the  possibility  for  enhancing  the 


competitiveness  of  U.S.  fossil  energy 
technologies  in  developing  countries. 

DOE/^  has  oiganized  an  initiative  to 
identify,  evaluate,  analyze,  and 
recommend  maricet  opportunities  to 
improve  the  U.S.  trade  balance  and 
energy  security  through  increased 
exports  nf  coal  and  coal  technslogy. 
Fossil  Energy  has  been  screening  world 
energy  markets  to  identify  opportunities 
for  using  the  technical  bmorations  we 
are  promoting  domestically  as  the  basis 
for  encouraging  foreign  countries  to  look 
to  U.S.  coal  and  coal  technologies  to 
meet  their  energy  needs  in  the  future. 
Convertiiig  these  opportunities  to 
concrete  realities  requires  that  DOE 
accomplish  the  following:  (1)  An 
accurate  screening  of  opportoQities;  (2)  a 
correct  focus  on  the  most  attractive 
possibilities;  (3)  provide  U.S.  industry 
with  sufficient  information  to  permit 
following  up  on  opportunities:  and  (4) 
provide  potential  f^ign  proiect 
participants  with  an  accurate  picture  of 
U.S.  coal  and  tediaology  capabilities. 

The  obfective  of  this  meeting  a  to 
provide  industry  with  a  readout  on  our 
progress  to  date  and  to  get  industry 
reaction  to  our  efforts  in  order  to  steer 
our  activities  in  the  most  productive 
directions  poasible. 

The  meeting  is  planned  to  consist  of 
(1)  a  morning  plenary  session  at  which 
DOE  will  provide  industry  with  a 
background  of  the  initiative  and  present 
its  jweliminary  findings,  (2)  an  afternoon 
breakdown  into  small  working  groups 
for  interactive  discussion  of  private 
sector  viewpoints  regarding  all  issues 
involved  in  proceeding  with  this 
initiative,  followed  by  (3)  a  closing 
summary  session  at  which  working 
group  leaders  will  report  the  results  of 
their  individual  sessions. 

A  no-host  luncheon  will  be  offered  to 
participants  at  a  cost  of  $30.00  per 
person.  A  speaker  will  be  provided  who 
will  focus  on  Private  Sector  Financial 
Support  for  Project  Implementation.  An 
expression  of  interest  in  attending  this 
luncheon,  along  with  payment  of  fee, 
must  be  received  no  later  than  |uly  12. 
1988,  at  the  address  below.  Make  checks 
payable  to  Sheladia  Associates,  Inc. 

Addressee:  Sheladia  Associates,  Inc.. 
15825  Shady  Grove  Road.  Suite  loa 
Rockville.  MD  20850,  ATTN:  Judith 
Kimel. 

In  addition,  any  questions  or 
comments  may  be  submitted  to  the 
following  address: 

Addressee:  Peter  J.  Cover,  Office  of 
Business  Operations,  U.S.  Department  of 
Energy.  FE-13.  B-110.  Washington,  DC 
20545,  (301)  353-2137. 

The  public  meeting  will  be  held  July 
21. 1988.  at:  The  Ritz-Cartton  Hotel,  2100 


Massachusetts  Avenue.  NW.. 
Washington.  DC  20008.  (202)  293-2100. 
A  subsequent  meeting  is  jdaxuied  to 
be  held  in  the  Fall  of  lOSa  hopefully  in 
conjunction  with  a  mafor  international 
industrial/technical  meeting  acbeduled 
within  the  same  time  frame.  At  this 
meeting,  emphasis  will  be  placed  on 
coal  combustion  technologies  and 
equipment  for  use  in  small  combustor 
markets,  work  being  done  on  coal-water 
mixtures  at  the  DOE  PitUbut;^  Energy 
Technology  Center,  and  barriers  to 
commercialization  and  international 
competitiveness  for  U.S.  Clean  Coal 
Technologies.  The  date,  location  and 
further  information  for  this  meeting  wttl 
be  announced  in  a  later  notice. 
|.  Allen  Wampler. 
Assistant  Secretary,  Fossil  Energy. 
(FR  Doc.  88-15279  Filed  7-6-86: 6:45  am] 

MIUHQ  CODE  •«9D-«1-1l 

BonnevWe  Power  Admiiilsti  aUon 


Proposed 
Schedule  9L-«7  and 
PubNe 


ofl 


agency:  Bonneville  Power 
Administration  (BPA),  DOE. 

action:  Notice  and  Request  for 
Comments.  BPA  File  No:  M^-e7.  BPA 
requests  that  all  comments  and 
documents  submitted  with  respect  to  the 
modification  of  the  SL-87  rate  contain 
the  file  number  designation  SL-87. 

summary:  BPA  proposes  to  reopen  and 
supplement  the  Official  Record  in  the 
1987  Wholesale  Powo-  and 
Transmission  Rate  I^-oceeding  in  order 
to  modify  the  Long-Tenn  Suiplus  Firm 
Power  rate  (SL-87}.  This  rate  is 
available  for  long-term  sales  of  surplus 
firm  power.  Modification  of  the  rate  has 
been  suggested  by  the  Federal  Ener^ 
Regulatory  Commission  in  an  April  6, 
1988,  order  and  by  certain  intervenors  in 
the  SL-87  rate  proceeding. 

Responsible  Official:  ^irley  Melton. 
Division  Director,  Division  of  Contracts 
and  Rates,  is  the  official  responsible  for 
the  development  of  the  SL-67  modified 
rate. 

dates:  BPA  proposes  the  following 
schedule  for  the  modificatim  of  the  SL- 
87  rate  schedule. 
July  7, 1988 — Proposed  Modified 

Schedule  SL-87  and  documentation 

and  analyses  available  at  BPA's 

Public  Information  Center,  905  NE. 

11th,  Ist  Floor,  Portland,  Oregon. 
July  11. 1988-^nformal  question  and 

answer  meeting 
July  19, 1988-^ormal  meeting  for  oral 

comment 


August  S.  1988— Final  Modified 

Schedule  SL-87  and  Record  of 

Decision 

For  the  specific  time  and  place  of  the 
meetings,  please  contact  the  Public 
Involvement  Office  at  the  phone 
numbers  hsted  below.  Any  interested 
person  may  submit  written  comments  to 
BPA  no  later  than  5  pjn.,  P.D.T.. 
Tuesday,  July  18, 1986.  at  the  address 
listed  below. 

addresses:  Written  comments  should 
be  submitted  to  Ms.  Jo  Ann  C.  Scott. 
Public  Involvement  Manager,  Bonneville 
Power  Administration.  P.O.  Box  12999. 
Portland.  Oregon  97212. 
FOR  FURTHER  MMNNNATION  CONTACT 
Wayne  Sugai,  Public  Involvement  office, 
at  the  address  listed  above,  503-230- 
3478.  Oregon  callers  may  use  800-452- 
8429:  callers  in  California.  Idaho, 
Montana.  Nevada.  Utah.  Washington, 
and  Wyoming  may  use  800-547-6048. 
Information  may  also  be  obtained  from: 

Mr.  George  E.  Cwinnutt,  Lower 
Columbia  Area  Manager.  Suite  243, 1500 
Plaza  Building.  1500  NE.  Irving  Street 
Portland.  Onion  97232.  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager,  Room  206, 211  East  Seventh 
Avenue,  Eugene.  Oregon  97401. 503-687- 
6952. 

Mr.  Wayne  R.  Lee.  Upper  Columbia 
Area  Manager,  Room  561.  West  920 
Riverside  Avenue.  Spokane. 
Washington  99201.  509-456-2518. 

Mr.  George  E.  Eskridge.  Montana 
Distrist  Manager.  800  Kensington, 
Missoula,  Montana  59807. 406-329-3060. 

Mr.  Ronald  K.  Rodewaki  Wenatchee 
District  Manager.  P.O.  Box  741, 
Wenatchee.  Washington  98807,  509-662- 
4377.  extension  379. 

Mr.  Tereiwe  G.  Esvelt,  Puget  Sound 
Area  Manager,  201  Queen  Anne  Ave., 
Suite  400  Seattle,  Washington  98109- 
1030,  206-442-4130. 

Mr.  Tliomas  V.  Wagenhoffer,  Snake 
River  Area  Manager.  West  101  Poplar. 
Walla  Walla.  Wa^ington  99362,  509- 
522-6225. 

Mr.  Robert  N.  Laffel,  Idaho  Falls 
District  Manager.  531  Lomax  Street, 
Idaho  Falls,  Idaho  83401,  208-523-2706. 

Mr.  Thomas  H.  Blankenship,  Boise 
District  Manager,  Room  376.  550  West 
Fort  Street.  Boise,  Idaho  83724,  208-334- 
9137. 
SUPFlfMENTARY  INFORMATION: 

I.  Background 

The  Slr^7  rate  was  originally 
developed  pursuant  to  section  7(i)  of  the 
Pacific  Northwest  Power  Act.  16  U.S.C. 
839(e)(i).  This  process  began  when  BPA 
published  its  notice  of  intent  to  revise  iU 
wholesale  power  and  transmission 
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rates.  51  FR  40,484  (November  7. 1986). 
Forty-five  parties,  consisting  of  publicly- 
owned  and  investor-owned  utility 
customers,  direct  service  industrial 
customers.  State  Agencies,  Federal 
agencies  and  public  interest  groups, 
intervened  in  this  proceeding.  The  SL-87 
rate  was  subject  to  discovery  and  cross- 
examination  by  the  parties. 

After  consideration  and  review  of  all 
comments  received  during  the  course  of 
the  proceeding,  the  Administrator 
adopted  the  SL-87  rate.  The 
Administrator's  final  rate 
determinations  are  contained  in  the 
Administrator's  Record  of  Decision, 
1987  Final  Rate  Proposal,  WP-87-A-02 
(July  31. 1987).  Although  the  SL-87  rate 
was  developed  during  BPA's  1987 
general  rate  proceeding,  BPA  filed  SL-87 
for  confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  under  a  separate  subdocket  to 
facilitate  FERC's  review  of  the  SL-87 
rate  on  an  expeditious  basis.  Docket  No. 
EF87-201 1-001.  Initially,  fourteen  parties 
filed  motions  to  intervene  in  the  SL-87 
proceedings  before  FERC. 

On  September  29, 1987,  FERC  granted 
interim  approval  of  the  SL-fl7  rate 
stating  that  more  information  would  be 
needed  before  it  could  make  a  final 
determination.  United  States  Dep't  of 
Energy — Bonneville  Power 
Administration,  40  FERC  fl  61.350  (1937). 
In  the  same  order,  FERC  granted  the 
intervening  parties  additonal 
opportunities  to  file  comments  and  cross 
comments  on  the  final  confirmation  and 
approval  of  BPA's  SL-87  rate.  Id.  at 
62.055.  By  October  29, 1987,  six 
interveners  filed  comments  with  FERC. 
BPA's  answer  to  these  comments  was 
filed  on  November  24, 1987.  No 
intervener  Tiled  across  comments  to  the 
comments  filed  by  other  intervenors. 

By  letter  dated  September  28, 1987. 
FERC  staff  posed  questions  to  BPA 
regarding  the  SL-87  rate  filing.  FERC 
staff  requested  responses  from  BPA 
within  45  days.  BPA  responded  to 
FERC's  questions  on  November  11, 1987. 
Three  intervenors  filed  cross  comments 
on  BPA's  responses  to  the  FERC  staff 
questions.  BPA  submitted  an  answer  to 
these  cross  comments  on  December  16, 
1987. 

On  April  6. 1988.  FERC  issued  an 
order  disapproving  the  SL-67  rate  as  too 
vague.  United  States  Dep't  of  Energy — 
Bonneville  Power  Administration,  43 
FERC  H  61.032,  61,086  (1988).  That  order 
provided  guidance  to  BPA  as  to  what 
modifications  of  the  rate  would  be 
acceptable  to  FERC  and  would  address 
its  concerns  regarding  the  adequacy  of 
the  overall  long-term  revenues  projected 
for  the  SL-87  rate.  Section  300.21(f)  of 
FERC's  regulations.  18  CFR  300.21(f). 


provides  that  when  FERC  disapproves  a 
rate,  the  Administrator  will  be  provided 
a  120-day  period  to  prepare  rates  which 
address  FERC's  concerns. 

FERC  suggested  that  the  rate  schedule 
provide  that  no  individual  contract 
allow  a  purchaser  to  terminate  the  long- 
term  sale  early  without  imposing 
additional  obligations  on  the  purchaser. 
In  addition,  FERC  suggested  that  if  the 
rate  schedule  included  a  provision 
assuring  that  each  contract  contain  a 
provision  which  would  allow 
adjustments  to  the  price  or  a  Hrm  price 
escalator.  FERC  would  more  likely  find 
that  the  rate  schedule  meets  the 
applicable  cost  recovery  standards.  43 
FERC  at  61.088. 

II.  The  SL-87  Rate  Schedule 

The  SL-87  rate  schedule  allows  BPA 
to  sell  a  portion  of  its  firm  surplus  power 
under  long-term  contracts  to  purchasers 
inside  and  outside  the  Pacific 
Northwest.  The  rate  schedule  is  not 
available  for  contracts  which  obligate 
BPA  to  acquire  additional  energy 
resources  to  support  the  sale;  thus  the 
sale  tracks  the  availability  of  BPA's  firm 
surplus. 

The  SL-«7  rate  affords  flexibility  to 
negotiate  mutually  agreeable  rates  that 
fit  each  individual  sale  within 
predetermined  rate  parameters.  These 
parameters,  defmed  by  a  floor  and 
ceiling,  create  a  rate  zone  within  which 
the  negotiated  rate  must  fall.  All 
negotiated  rates  under  the  SL  rate  are 
subject  to  a  revenue  test  to  assure  that 
the  negotiated  rate  fits  within  the  rate 
zone.  The  revenue  test  requires  that  the 
negotiated  rate  result  in  greater 
revenues,  on  a  present  value  basis,  over 
the  term  of  the  contract  than  the 
forecasted  present  value  revenues  from 
the  floor,  but  no  greater  revenues  than 
the  forecasted  present  value  revenues 
from  the  ceiling.  Both  the  floor  and 
ceiling  are  based  on  BPA's  costs. 

The  floor  for  a  power  sale  consists  of 
the  higher  of  BPA's  projected  PF  rate  or 
opportunity  cost  for  surplus  power.  The 
ceiling  is  based  on  the  projected  total 
cost  of  BPA's  highest  cost  resource.  For 
capacity  sales,  the  floor  is  the  projected 
PF  demand  rate,  and  the  ceiling  is  equal 
to  the  project  capacity  cost  of  BPA's 
highest  cost  resource.  The  floor  and 
ceiling  projections  for  each  year  over  a 
21-year  period  are  redetermined 
annually. 

III.  Reasons  For  Modifying  SL^7 

The  reasons  for  modifying  the  SL-87 
rate  to  gain  final  approval  by  FERC  are 
the  same  reasons  that  led  BPA  to  seek 
earlier  approval.  BPA  currently  expects 
the  Federal  Columbia  River  Power 
System  to  have  up  to  600  average  MW 


of  surplus  firm  power  available  to 
support  long-term  sales  into  the  next 
century.  BPA  projects  substantial 
Federal  long-term  surplus  capacity,  at 
least  2,600  MW.  to  be  available  through 
the  year  2007.  BPA  still  seeks  to  create  a 
diversified  portfolio  for  its  sales  of 
surplus  firm  power,  selling  some  on  a 
short-term  basis  and  some  under  longer 
term  arrangements,  in  order  to 
strengthen  BPA's  repayment  position 
and  minimize  the  exposure  to  risks 
associated  with  complete  reliance  on 
either  market. 

Revenues  from  sales  of  surplus  firm 
power  on  a  short-term  basis  are  subject 
to  the  vagaries  of  the  market. 
Historically,  BPA  has  been  unable  to 
recover  its  fully-allocated  cost  of  surplus 
firm  power  through  short-term  sales.  In 
contrast,  sales  of  surplus  firm  power  on 
a  long-term  basis  command  a  higher 
price  as  purchasers  defer  or  avoid 
resource  development  to  meet  future 
load.  In  exchange  for  a  long-term 
purchase  commitment  some  purchasers 
require  assurance  of  rate  stability  over 
time.  A  rate  for  long-term  sales  is 
necessary  to  address  both  the 
purchasers  need  for  long-term  rate 
stability  and  BPA's  goal  of  recovering  as 
much  of  its  cost  of  surplus  Arm  power  as 
possible. 

BPA  proposes  to  reopen  and 
supplement  the  1987  Official  Record  for 
the  limited  purpose  of  modifying  the  SL- 
87  rate  to  address  FERC's  concerns  and 
concerns  raised  by  parties  intervening  at 
FERC.  BPA  proposes  to  adopt  FERC's 
suggestions  that  SL-87  contracts  contain 
termination  provisions  in  the  event  of 
early  termination  by  the  purchaser  of 
the  contract  and  a  Arm  price  escalator. 
Because  of  the  uncertainties  raised  by 
FERC's  April  6  order  regarding  BPA 
sales  of  surplus  firm  power  outside  the 
Pacific  Northwest,  BPA  also  is 
modifying  the  availability  of  the  rate 
schedule  to  allow  sales  only  to  Pacific 
Northwest  purchasers.  BPA  intends  to 
revisit  the  issue  of  availability  of  SL-87 
for  sales  outside  the  Pacific  Northwest 
after  FERC  or  the  courts  address  the 
uncertainties  raised  by  the  April  6  order. 
The  proposed  modifications  also 
incorporate  the  suggestions  made  by 
intervenors  that  BPA  reduce  the  amount 
of  surplus  firm  energy  sold  and  reduce 
to  two  years  the  amount  of  time 
available  for  execution  of  contracts 
using  the  SL-67  rate. 

IV.  ModiRed  SL4I7  Rate  Schedule  and 
Related  General  Rate  Schedule 
Provisions 

The  following  rate  schedule  shows  the 
modifications  to  the  SL-87  rate  schedule 


proposed  by  BPA.  Additions  are 
italicized:  delethns  are  bracketed. 

Modified  Schedule  SL-87 — Long-Term 
Surplus  Firm  Power  Rate 

Section  J.  AvaHabUity 

This  rate  schedule  is  effective  October 
1,  1988,  and  is  available  for  the  long- 
term  purchases  of  Surplus  Firm  Power 
[and  Firm  Displacement  Power]  for  use 
within  the  Pacific  Northwest  Region 
under  BPA  contracts  executed  on  or 
before  October  1, 1990.  This  rate 
schedule  shall  be  offered  for  an  amount 
of  purchases  not  to  exceed  [1350  MW 
peak  and  725  MW  average]  2,228  MW 
peak  and  572  MW  average,  less  long- 
term  purchases  (under  the  9C-66  rate 
schedule]  of  Surplus  Firm  Power  sold 
under  other  rate  schedules  pursuant  to 
contracts  executed  after  July  1,  1986. 
This  rate  schedule  shall  not  be  available 
for  contracts  that  obligate  BPA  to 
acquire  energy  resooices  to  support  the 
sale.  Sales  of  surplus  firm  energy  under 
this  rate  schedule  will  not  be  included 
as  a  firm  load  in  BPA 's  long-term 
resource  planning.  For  contracts 
executed  on  or  before  October  1, 1990, 
this  rate  schedule  shall  continue  in 
effect  for  20  years  from  the  date  of 
execution  of  such  contract,  but  in  no 
event  later  than  September  30, 2010. 
This  rate  schedule  shall  not  be 
available  for  contracts  executed  after 
October  1. 1990.  Schedule  SL-87 
supersedes  schedule  FD-85  and 
associated  GRSPs  [except  in  the  case  of 
contracts  for  sales  under  FD-65  that 
become  effective  on  or  before 
September  30. 1987].  Sales  under  this 
sohedale  are  made  subject  to  fiPA's 
General  Rate  Schedule  Provisions. 

Section  II.  Rates 

The  rate  for  the  long-term  purchase  of 
Surplus  Firm  Power  [and  Firm 
Displacement  Power]  shall  be  mutually 
agreed  to  by  BPA  and  die  purchaser, 
[the  parties,]  provided  that  the  present 
value  of  the  forecasted  revenue  under 
the  contract  rate,  as  projected  for  the 
contract  term  at  the  date  of  contract 
execution,  shall  be  equal  to  or  greater 
than  the  forecasted  revenue  under  the 
Floor  projection,  specified  in  subsection 
A  below,  and  less  than  or  equal  to  the 
forecasted  revenue  under  the  Ceiling 
projection,  specified  in  subsection  B 
below. 

A.  Floor  Projectioii 

1.  [For]  Firm  Power  Sale[s} 

The  Floor  projection  shall  be  the 
greater  of  BPA's  averse  Priority  Firm 
rate  or  K>A's  oppurtuntty  cast  tJif  eorplus 
firm  power,  as  projected  for  each  fear  of 
the  contract  term  in  accordance  with 


section  IV.D.  of  the  GRSP's.  The  average 
PF  rate  or  successor  rate(s]  shah  be 
calculated  at  the  load  factor  of  the 
proposed  sale  and  assume  [a]  uniform 
demand  and  energy  charges  in  all 
months.  If  there  is  more  than  one  PF 
rate,  the  average  shall  be  determined  by 
a  weighting  based  on  forecasted  sales  in 
the  relevant  rate  case. 

2.  [For]  Finn  Capacity  Sale[s.] 

The  Floor  projection  shall  be  the 
Priority  Firm  demand  charge,  as 
projected  for  each  year  of  the  contract 
term  in  accordance  with  section  IVX),  of 
the  GRSP's. 

3.  Combination  Firm  Power  and  Firm 
Capacity  Sale 

The  floor  projection  shall  be  the  sum 
of: 

a.  the  floor  in  section  A.1.  for  each 
year  in  which  the  purchase  is  a  firm 
power  sale;  and 

b.  the  floor  in  section  A.2.  for  each 
year  in  which  the  purchase  is  a  firm 
capacity  sale. 

B.  Ceiling  Projection 

1.  Firm  Power  Sale 

The  ceiling  projection  |for  firm  power 
salesj  shall  be  the  fully-tdlocated  cost  of 
BPA's  highest  cost  resource  hiduding 
transmission  costs,  as  projected  for  each 
year  of  the  contradt  term  in  accordance 
with  section  IV.D.  of  the  GRSP's. 

2.  [For]  Firm  Capacity  Salejs,] 

The  ceiling  projection  shall  be  the 
demand  component  of  BPA's  highest 
cost  resource  renlnding  transmission 
costs,  as  prelected  for  each  year  of  the 
contract  term  in  accordance  with 
section  IV.D  of  the  GRSP's. 

3.  Combination  Firm  Power  and  Firm 
Capacity  Sale 

The  ceiling  projection  shall  be  the 
sum  of: 

a.  the  ceiling  in  section  B.L  for  each 
year  in  which  the  purchase  is  a  firm 
power  sale:  and 

b.  the  ceiling  in  section  B.2.  for  each 
year  in  which  the  purchase  is  a  firm 
capacity  sale. 

Section  111.  Billing  Factors 

The  billing  factors  shall  be  the 
Contract  Demand  and  Measured  Enei;gy, 
unless  otherwise  specified  in  the 
contract. 

Section  IV.  Adjustments  and  Special 
Provininm 

A.  Escalation  Requirement 

Adjustments  to  the  contract  rate  shall 
occur  on  the  dates  specified  in  the 
contract  but  die  intervals  between 


adjustment  dates  shall  not  exceed  five 
years.  Each  contract  shall  include  an 
escalation  provision  specifying  the 
method  for  adjusting  the  rate  over  the 
contract  term  and  shall  specify  a 
minimum  escalator  based  on  either 
changes  in  BPA 's  Priority  Firm  Power 
rate  or  changes  in  BPA 's  Average 
System  Cost  over  the  term  of  the 
contract.  For  the  first  five  years,  the 
minimum  escalator  may  be  based  on  the 
forecasted  changes  in  BPA 's  Priority 
Firm  Power  rate  or  changes  in  BPA 's 
Average  System  Cost  at  the  date  of 
contract  execution.  For  every  rate 
adjustment  date  after  year  five,  the 
minimum  escalator  shall  bis  based  on 
actual  changes  determined  in 
accordance  with  either  subsection  1.  or 
2.  below.  The  specif ic  formula  and  index 
for  escalating  the  contract  rate  will  be 
mutually  agreed  to  by  the  parties. 

1.  Escalation  Based  on  BPA 's  Priority 
Firm  Power  Rate 

To  determine  the  change  in  BPA 's 
Priority  Firm  Power  rate  the  average 
Priority  Firm  Power  rate  or  successors 
rate(s)  in  mills  per  kilowatthour  in 
effect  on  the  rate  adjustment  date 
specified  in  the  contract  shall  be 
divided  by  average  Priority  Firm  Power 
rate  or  successors  rate(s)  in  mills  per 
kilowatthour  in  effect  on  the  date 
contract  purchases  began  under  this 
rate  schedule.  The  average  Priority  Firm 
Power  rate  shall  be  calculated  in  the 
same  manner  described  in  section  III.A. 
of  this  rate  schedule. 

2.  Escalation  Based  on  BPA 's  A  verage 
System  Cost 

Changes  in  BPA 's  Average  System 
Cost  shall  be  calculated  by  dividing 
BPA 's  A  verage  System  Cost  in  effect  on 
the  rate  adjustment  date  specified  in  the 
contract  by  BPA 's  A  verage  System  Cost 
in  effect  on  the  date  contract  purchases 
began  under  this  rate  schedule.  For 
purposes  of  this  rate  schedule,  BPA 's 
A  verage  System  Cost  shall  be 
determined  by  dividing  BPA  s  total 
system  costs  by  BPA 's  total  system 
sales.  BPA 's  total  system  costs  and  total 
system  sales  are  defined  in  section  IV.E. 
of  the  GRSPs. 

B.  Early  Termination  Charge 

If  BPA  and  a  purchaser  agree  to  a  rate 
where  in  each  year  cf  the  contract  the 
cumulative  present  value  of  the 
projected  contract  revenues  through  that 
year  is  not  equal  to  or  greater  than  the 
cumulative  present  value  revenues  at 
the  floor  pmjection  as  spa:ifiedix> 
section  IIj\.  and  die  purchaser  has  an 
option  to  terminate  the  sale,  the 
purchaser  shall  be  subject  to  an  eaHy 
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termination  charge.  Such  a  charge  shall 
be  greater  than  or  equal  to  the 
difference  between  the  floor  revenues 
projected  for  that  sole  at  the  time  the 
contract  was  executed  and  the  contract 
revenues  in  each  year  over  the  period 
beginning  from  the  date  purchases 
began  through  the  termination  date  with 
interest  compounded  quarterly,  as 
determined  by  BPA  's  Office  of  Financial 
Management.  The  termination  charge 
shall  be  payable  in  a  lump  sum  within 
30  days  after  the  date  the  sale 
terminates  unless  an  alternative 
payment  schedule  is  otherwise  mutually 
agreed  to  by  BPA  and  the  purchaser. 

C.  Power  Factor  Adjustment 

The  adjustment  for  power  factor  for 
BPA  customers  that  are  billed  for  the 
long-term  purchase  of  Surplus  Firm 
Power  [and  Firm  Displacement  Power] 
on  metered  amounts,  when  specifled  in 
this  rate  schedule  or  in  the  contract, 
shall  be  made  in  accordance  with  the 
provisions  of  both  this  section  and 
section  III.C.l  of  the  General  Rate 
Schedule  Provisions  (GRSPs).  The 
adjustment  shall  be  made  if  the  average 
leading  power  factor  or  average  lagging 
power  factor  at  which  energy  is  supplied 
during  the  billing  month  is  less  than  95 
percent. 

To  make  the  power  factor  adjustment, 
BPA  shall  increase  the  billing  demand  or 
energy  by  one  percentage  point  for  each 
percentage  point  or  major  fraction 
thereof  (0.5  or  greater)  by  which  the 
average  leading  power  factor  or  average 
lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or 
in  part. 

Section  V.  Resource  Cost  Contribution 

BPA  has  made  the  following 
determinations: 

A.  The  approximate  cost  contribution 
of  different  resource  categories  to  the 
SLr-87  rate  is  99.3  percent  Exchange  and 
0.7  percent  New  Resources. 

B.  The  forecasted  average  cost  of 
resources  available  to  BPA  under 
average  water  conditions  is  17.7  mills 
per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to 
meet  load  growth  is  28.7  mills  per 
kilowatthour. 

Applicable  Sections  of  the  GRSPS 

Section  II.  Types  of  BPA  Service 
G.  Surplus  Firm  Power 

Surplus  Firm  Power  is  firm  energy, 
firm  power  (firm  energy  with  capacity), 
[(capacity,  energy,  or  capacity  and 
energy)]  and  firm  capacity  (capacity 
with  energy  return  requirements)  in 
excess  of  the  amount  required  to  meet 


BPA's  existing  contractual  obligations  to 
provide  firm  service.  Surplus  Firm 
Power  may  be  used  either  for  resale  or 
direct  consumption  by  purchasers  both 
inside  and  outside  the  United  States. 
Such  power,  however,  may  be  restricted 
pursuant  to  the  Restriction  of  Deliveries 
section  of  these  GRSPs  (section  V.E). 

[J.  Firm  Displacement  Power 

Firm  Displacement  Power  is  firm 
power  (capacity,  energy,  or  capacity  and 
energy)  that  BPA  makes  available  to 
Pacific  Northwest  utilities  for  use  within 
the  Paciflc  Northwest.  The  purchased 
power  will  replace  the  generation  from 
resources  that  is  exported  from  the 
Pacific  Northwest  on  a  Hrm  basis  for  a 
period  of  at  least  3  years.  Such  power 
may  l>e  restricted  pursuant  to  the 
Restriction  of  Deliveries  section  of  the 
GRSPs  (section  V.E).] 

Section  IV.  Other  Definitions 

D.  Determination  ofSL  Floor  Projection 
and  Ceiling  Projection 

By  October  1  of  each  year,  BPA  shall 
determine  the  present  value  of  the 
forecasted  Ihiority  Firm  rate  or 
successor  rate(s),  BPA's  oportunity  cost 
of  surplus  power,  and  the  cost  of  BPA's 
highest  cost  resource  for  each  flscal  year 
of  the  succeeding  21-year  period.  This 
determination  shall  be  used  to  calculate 
the  Floor  projection  and  Ceiling 
projection  for  any  contract  using  the  SL- 
87  rate  schedule  executed  during  the 
succeeding  12  months.  The  Floor 
projection  and  Ceiling  projection  shall 
be  calculated  as  stated  in  Section  II.A. 
and  II.B.  of  Rate  Schedule  SL-67. 

An  initial  determination  of  the  present 
value  of  the  I^ority  Firm  rate,  BPA's 
opportunity  cost,  and  the  cost  of  BPA's 
highest  cost  resource  shall  be  published 
on  or  about  August  1  of  each  year. 
Within  14  days  of  the  date  of  BPA's 
notice,  any  interested  parties  shall 
notify  BPA's  Office  of  Public 
Involvement  in  writing  that  they  request 
to  be  placed  on  a  list  of  interested 
parties.  The  request  shall  state  the  name 
and  address  of  the  person,  and  shall 
designate  no  more  than  two  persons  on 
whom  service  shall  be  made.  Thereafter, 
communications  by  and  between  BPA 
and  interested  paHipn  will  be  limited  to 
those  parties  appearing  on  the  interested 
parties  list. 

Following  BPA's  notice  of  its  initial 
determination,  BPA  shall  afford 
interested  parties  the  opportunity  to: 

(1)  Obtain  or  be  provided  reasonable 
access  to  nonproprietary  and 
nonprivileged  BPA  financial  data  and 
support  relevant  to  BPA's  determination. 

(2)  Submit  written  comments  to  BPA 
by  September  15  regarding  the 


determination.  Interested  parties  shall 
mail  copies  of  their  comments  to  all 
parties  appearing  on  the  list  of 
interested  parties  compiled  by  BPA. 

Consideration  of  comments  and  more 
current  information  may  result  in  a 
different  calculation  from  that  initially 
proposed.  The  Hnal  determination  shall 
be  published  on  October  1. 

E.  Determination  of  BPA 's  average 
system  cost 

For  purposes  of  determining  BPA 's 
average  system  cost  (BASC),  the 
following  definition  shall  apply: 

a.  BPA 's  total  system  costs  shall  be 
the  sum  of  all  BPA 's  costs  forecasted  in 
each  general  rate  case  for  the 
applicable  rate  period,  including  total 
transmission  costs.  Federal  base  system 
costs,  new  resource  costs,  exchange 
resource  costs,  and  other  costs  not 
specifically  allocated  to  a  rate  pool, 
such  as  section  7(g)  costs. 

b.  BPA 's  total  annual  system  sales 
shall  be  the  sum  of  all  BPA 's  system 
firm  and  nonfirm  sales  forecasted  in 
each  general  rate  case  for  the 
applicable  test  period. 

BACS  shall  be  redetermined  in  each 
subsequent  general  rate  case  according 
to  the  above  formula  and  will  be  in 
effect  for  the  entire  rate  period  over 
which  the  rates  are  in  effect. 

V.  Rate  Modification  Process 

FERC  regulations  provide  that  when 
FERC  disapproves  a  BPA  rate,  the 
Administrator  will  be  provided  a  120- 
day  period  to  prepare  rates  that  resolve 
FERC's  concerns.  18  CFR  300.21(f). 
Because  the  SL-87  rate  was  disapproved 
on  April  6, 1988,  BPA  has  until  August  8, 
1988,  to  submit  the  modified  SLr^7  rate 
schedule  to  FERC  for  approval. 

On  or  about  July  7, 1988,  BPA  will 
make  available  to  its  customers,  parties 
to  BPA's  1987  rate  proceeding, 
interveners  before  FERC  in  the  SL-87 
Docket  No.  EF87-2011-001,  and  other 
interested  persons  the  proposed 
Modified  Schedule  SL-87,  together  with 
documentation  and  analyses  related  to 
the  modification.  All  parties  to  BPA's 
1987  rate  proceeding  and  all  parties  to 
FERC  docket  EF87-201 1-001,  unless  they 
notify  BPA  in  writing  otherwise  by  luly 
19, 1988,  will  automatically  become 
parties  to  this  reopened  proceeding.  BPA 
will  conduct  an  informal  question  and 
answer  meeting  on  July  11. 1988,  in  the 
BPA  Headquarters  Building  in  Portland. 
Oregon,  to  clarify  any  aspect  of  the 
modified  rate.  On  July  19, 1988.  BPA  will 
conduct  a  formal  meeting  for  the 
purpose  of  obtaining  any  oral  comment 
on  the  proposed  modification.  July  19. 
1988,  will  also  be  the  close  of  both  oral 


and  written  comment.  BPA  will  submit 
the  final  proposal  regarding  Modified 
Schedule  SL--87  with  an  Administrator's 
Record  of  Decision  to  FERC  on  or  about 
August  5. 1988. 

VI.  Statement  of  Issues 

The  scope  of  this  SL-87  rale 
modification  process  is  limited  to  only 
the  SL-87  Long-Term  Surplus  Firm 
Power  rate  schedule.  No  other  1987 
wholesale  power  or  transmission  rate  is 
subject  to  modification,  and  comment 
will  not  be  accepted  on  any  other  rate 
contained  in  the  1987  Offlcial  Record. 

Issued  in  Portland.  Oregon,  on  )une  28. 
1988. 

Walter  E.  Pollock, 

Acting  Administrator. 

|FR  Doc.  88-15280  Filed  7-6-88:  8:45  am] 
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Office  of  Conservation  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Petition  for 
Waiver  of  Furnace  Test  Procedures 
From  Rtieem  Manufacturing  Co. 
(F-016) 

AGENCY:  Conservation  and  Renewable 
Energy  Office.  DOE. 

summary:  Today's  notice  publishes  a 
"Petition  for  Waiver"  from  the  Rheem 
Manufacturing  Company  (Rheem),  Fort 
Smith.  Arkansas,  requesting  a  waiver 
from  the  existing  Department  of  Energy 
(DOE)  test  procedure  for  furnaces.  In 
addition,  today's  notice  publishes  the 
granting  of  Rheem's  application  for  an 
Interim  Waiver.  Rheem  manufactures 
residential  heating  appliances.  The 
petition  requests  DOE  to  grant  relief 
from  the  DOE  test  procedure  relating  to 
the  blower  time  delay  specification  for 
Rheem's  condensing  furnaces  (-)  GEB 
up-flow  models  and  (-)  GKA  down-flow 
models.  Rheem  seeks  to  test  using  a 
blower  delay  time  of  30  seconds  instead 
of  the  specified  1.5  minute  delay 
between  burner  on-time  and  blower  on- 
time.  DOE  is  soliciting  comments,  data 
and  information  respecting  the  petition. 

DATE:  DOE  will  accept  comments,  data 
and  information  not  later  than  (30  days 
from  publication). 

ADDRESS:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  F-016,  Mail 
Stop  CE-132,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 


FOR  FURTHER  MFORMA'PON  CONTACT: 

Esher  R.  Kweller,  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
132,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  588-5127. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-12,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585,  (202) 
588-9507. 

Background 

The  Energy  Conservation  F¥ogram  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Pub.  L.  94-163,  89  Stat.  917, 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA),  Pub. 
L.  95-619,  92  Stat.  3266,  and  the  National 
Appliance  Energy  Conservation  Act  of 
1987  (NAECA),  Pub.  L.  100-12,  which 
requires  DOE  to  prescribe  standardized 
test  procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

DOE  has  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process,  45  FR  64108.  DOE  further 
amended  the  Department's  appliance 
test  procedure  waiver  process  to  allow 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy  to  grant  an 
interim  waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986.  The  waiver  process 
allows  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  to 
waive  temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  a  waiver. 

The  interim  waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  interim 
waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 


hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  petition  for  waiver  will  be 
granted  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
petition  for  waiver. 

Rheem's  petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5  minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Instead, 
Rheem  requests  the  allowance  to  test 
using  a  30  second  blower  time  delay 
when  testing  its  condensing  furnaces 
models  (-)  GEB  and  (-)  GKA.  Rheem 
states  that  the  30  second  delay  is 
indicative  of  how  these  condensing 
furnaces  actually  operate.  Such  a  delay 
results  in  an  energy  savings  of 
approximately  1.8  percent.  Since  current 
DOE  test  procedures  do  not  address  this 
variable  blower  time  delay,  Rheem  asks 
that  the  waiver  be  granted. 

The  Department  finds  that  it  would  be 
desirable  to  public  policy  reasons  to 
grant  Rheem's  Application  for  Interim 
Waiver.  Specifically,  in  those  instances 
where  DOE  has  granted  a  waiver  for  a 
similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis.  Previous  waivers  for 
this  type  of  timed  blower  delay  control 
have  been  granted  to  the  Coleman 
Company,  and  to  the  Magic  Chef 
Company.  50  FR,  2710,  January  18, 1985, 
50  FR  41553,  October  11, 1985, 
respectively. 

Therefore,  Rheem's  Application  for  an 
Interim  Waiver  requesting  relief  from 
the  DOE  test  procedures  for  its 
condensing  furnace  models  (-)  GEB  and 
(-)  GKA  is  granted. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

In  addition,  pursuant  to  paragraph  (e) 
of  §  430.27  of  the  Code  of  Federal 
Regulations,  the  following  letter  granting 
the  Application  for  Interim  Waiver  was 
issued  to  the  Rheem  Manufacturing 
Company. 

Issued  in  Washington,  DC.  June  17. 1988. 

Donna  R.  Fitzpatrick, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 
June  29. 1988. 

Mr.  Daniel ).  Canclini, 

Vice  President,  Product  Development  and 
Research  Engineering.  Rheem 
Manufacturing  Company,  P.O.  Box  6444. 
Fort  Smith,  AR  72906-0444 


BEST  COPY  AVAILABLE 
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Dear  Mr.  Candini:  This  is  in  rMponse  to 
your  March  11  and  April  8, 1M8.  Application 
for  Interim  Waiver,  from  the  Department  of 
Energy  (DOE)  test  procedures  for  furnaces 
when  testing  Rheem's  gas-fueled  forced-air 
condensing  furnace  identified  as  H  GKA  and 
(-)  GEB  series. 

Pursuant  to  the  Energy  Policy  and 
Conservation  Act,  as  amended,  the 
Department  has  prescribed  test  procedures  to 
measure  the  energy  consumption  of  certain 
major  household  appliances,  including 
furnaces.  The  intent  of  the  test  procedures  is 
to  provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers  in 
malcing  purchase  decisions.  These  test 
procedures  appear  in  the  Code  of  Federal 
Regulations  at  10  CFR  Part  430.  Subpart  E 

DOE  amended  the  test  procedure 
regulations  on  September  26, 1960  (45  FR 
641081  and  November  26. 1966  [51  FR  42823]. 
These  provisions  allow  the  Assistant 
Secretary  for  Conservation  and  Renewable 
Energy  to  waive  temporarily  test  procedures 
for  a  particular  iMisic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one  or 
more  design  characteristics  which  picvent 
testing  of  the  basic  model  according  to  the 
prescribed  test  procedures  or  whan  the 
prescribed  test  procedures  may  evaluate  the 
iMsic  model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  characteristics 
as  to  provide  materially  inadequate 
comparative  data.  The  1986  amendments 
provide  that  an  interim  waiver  from  test 
procedure  requirements  will  be  granted  by 
the  Assistant  Secretary  for  Conaervation  and 
Renewable  Energy  if  it  is  detennined  that  the 
applicant  will  experience  economic  hardship 
if  the  application  for  interim  waiver  is  denied, 
if  it  appears  likely  that  the  petition  for  waiver 
will  be  granted,  and  the  Assistant  Secretary 
determiftes  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the  petition 
for  waiver.  Paragraph  430l27. 

The  Department  Hmb  that  it  %vould  he 
desirable  for  public  policy  reasons  to  grant 
Rheem's  Application  for  Interim  Waiver. 
Specifically,  in  those  Instances  where  DOE 
has  granted  a  waiver  for  a  similar  product 
design,  it  is  in  the  public's  interest  to  have 
similar  products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Previous  waiven  for  this  type  of  timed 
blower  delay  control  have  been  granted  to 
the  Coleman  Company  and  to  Magic  Chef 
Company.  SO  FR  2710.  January  18, 1985,  and 
50  FR  41553,  October  11, 1985,  respectively. 

Therefore,  Rheem's  Application  for  an 
Interim  Waiver  requesting  relief  from  the 
DOE  test  procedures  for  its  (-)  GKA  series 
and  (-)  GEB  series  of  condensing  furnaces  is 
granted. 

Rheem  shall  be  permitted  to  test  its  (-) 
GKA  series  and  (-)  GEB  aeries  of  condensing 
furnaces  on  the  basis  of  the  test  procedures 
specined  in  10  CFR  Part  430.  with  the 
modification  set  forth  below. 

(i)  Section 93.1  of  ANSI/ASHRAE 
Standard  103-1982  is  deleted  and  replaced 
with  the  following  paragraph: 

Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equilbrium  conditions  are  achieved 
following  the  cool-down  test  and  the  required 
measurements  performed,  turn  on  the  furnace 


and  measure  the  floe  gas  temperature,  using 
the  thermocouple  grid  descrilied  alrave,  at  0.5 
and  2.5  minutes  after  the  main  bumerfs) 
comes  on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (t-),  unless:  (1) 
The  furnace  employs  a  single  motor  to  drive 
the  power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the  burner 
and  blower  shall  be  started  together  (2)  the 
furnace  is  designed  to  operate  using  an 
unvarying  delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control  shall 
be  permitted  to  start  the  blower,  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperature  safety  device  which  shuts  off  the 
burner,  in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the  latter 
case,  if  the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest  temperature.  If 
the  fan  control  is  permitted  to  start  the 
blower,  measure  time  delay,  (t-),  using  a  stop 
watch.  Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue  pipe 
with  ±  0.01  inch  of  water  gauge  of  the 
manufacturer's  recommended  on-period 
draft. 

This  interim  waiver  shall  remain  in  effect 
for  180  days  from  the  date  of  issuance  or  until 
the  Department  of  Energy  issues  a 
determination  on  Rheem's  Petition  for 
Waiver,  whichever  occure  firat. 

This  interim  waiver  is  tMsed  upon  the 
prescril)ed  validity  of  statements  and 
allegations  submitted  by  the  applicant.  This 
interim  waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect 

Youra  truly. 
Donna  R.  Fitzpatrick. 
Assistant  Secretary,  Conaervation  and 
Renewable  Energy. 
March  11. 1968. 
Assistant  Secretary.  Conservation  and 

Renewable  Energy. 
United  States  Department  of  Energy.  1000 
Independence  Avenue,  SW.,  Washington, 
DC20S8S 

Gentlemen:  This  is  a  petition  for  waiver 
and  petition  for  interim  waiver  submitted 
pursuant  to  Title  10  CFR  Part  430.27.  Waiver 
is  requested  from  the  conderuing  furnace  test 
procedure  found  at  Appendix  N  to  Subpart  B 
of  Part  430.  This  test  procedure  requires  a  1.5 
minute  delay  l)etween  burner  on  and  blower 
on.  Rheem  is  requesting  authorization  to  use 
a  30  second  delay  instead  of  1.5  minutes. 
Rheem  will  be  manufacturing  a  series  of 
condensing  furnaces  which  include  the 
( -  jGEB  upflow  models  and  ( -  )GICA 
downflow  models.  Maximum  energy 
efficiency  is  achieved  by  fixed  timing 
controls  installed  in  these  models  that 
activate  the  circulating  air  l>lowcr  30  seconds 
after  the  burner  is  on.  Under  the  Appendix  N 
procedures,  the  stack  temperature  is  allowed 
tu  Uiiub  higher  than  its  equiUbrium 
temperature  allowing  a  sulMtantial  amount  of 
energy  to  be  lost  out  the  vent  system.  This 
waste  of  energy  would  not  occur  in  actual 
operation,  if  this  petition  is  granted,  the  true 
blower  on  time  delay  would  be  osed  in  the 
calculations.  Proposed  ASHRAE  SUndard 
103-1982R  of  0/25/87  paragraph  0.5.1.2.2 


specincally  addresses  the  use  of  time  blower 
operation. 

The  current  test  procedures  do  not  give 
Rheem  credit  for  the  energy  savings  which 
averages  approximately  1.8%.  This 
improvement  is  an  average  reduction  of  20% 
of  the  energy  loss.  Rheem  is  of  the  opinion 
that  a  20%  reduction  is  a  significant  energy 
savings. 

Current  prescribed  test  procedures  prohibit 
Rheem  from  taking  credit  for  t)>e  saved 
energy,  thus  providing  inaccurate 
comparative  data. 

Confidential  comparative  test  data  is 
available  to  you  upon  your  request, 
confirming  the  above  energy  savings. 

Sincerely. 
Daniel  |.  Candini. 

Vice  President.  Product  Development  Sr 
Research  Engineering. 
April  8. 1988 
Assistant  Secretary  Conservation  and 

Renewable  Energy, 
United  States  Department  of  Energy.  1000 
Independence  Avenue.  SW.,  Washington. 
DC20SaS 

Subject:  Addenda  to  Petition  for  Interim 
Waiver.  March  11, 1988 

Gentlemen:  In  order  to  further  satisfy  the 
requirements  for  Interim  Waiver.  Rheem  will 
be  producing  it  new  ( -  ]GKA  series  and 
( -  )GEB  series  that  last  part  of  April  198& 
Since  the  Secretary  has  granted  similar 
waivera  to  Coleman  and  Magic  Chef,  Rheem 
believes  the  waiver  should  be  granted. 

If  the  waiver  would  not  be  granted.  Rheem 
would  suffer  an  economic  hardship  since  the 
efficiency  ratings  would  be  less  than  what 
the  furnaces  actually  deliver.  Manufactuiera 
that  domestically  market  similar  products 
have  received  the  March  11  letter  and  will  be 
receiving  a  copy  of  this  Addenda. 

Sincerely, 
Daniel ).  Candini. 

Vice  President — Product  Development  & 
Research  Engineering. 
[FR  Doc.  88-15281  Filed  7-8-88  8:45  am] 
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Economic  Regutetory  Administration 
(ERA  Doctot  No.  M-IMIQ] 

Standard  Gas  MarkaUng  Co.;  Order 
Granting  Blankat  Authorintion  to 
Export  Natural  Qaa 

AOCNCy:  Economic  Regulatory 
AdRiinistratioa  DOE. 

ACTKMe  Notice  of  order  granting  blanket 
authorization  to  export  natural  gas. 

tUMMARv:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Standard  Gas 
Marketing  Company  (Standard)  blanket 
authorization  to  export  natural  gas  to 
Canada.  The  order  issued  in  ERA 
Docket  No.  8&-12-NG  authorizes 
Standard  to  export  up  to  75  Bcf  of 


I 


natural  gas  over  a  two-year  period 
beginning  on  the  date  of  firsl  delivery. 
A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  ]une  29. 1988. 
Constance  L  Buckley. 

Acting  Director,  Office  of  Fuels  Programs 
Economic  Regulatory  Administration. 
[FR  Doc.  88-15282  Filed  7-6-88;  8:45  am] 
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ENVIRONIMENTAL  PROTECTiON 
AGENCY 

[FRL-3410-3] 

Fuels  and  Fuel  Additives;  E.I.  DuPont 
de  Nemours  and  Co.,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  On  February  1. 1988,  the 
Environmental  Protection  Agency  (EPA) 
conditionally  granted  a  waiver 
requested  by  the  Texas  Methanol 
Corporation  (Texas  Methanol)  for  a 
gasoline-alcohol  fuel,  pursuant  to 
section  211(f)  of  the  Clean  Air  Act  (53 
FR  3636,  February  8, 1988).  A  minor 
correction  was  made  on  May  12, 1988 
(53  FR  17977.  May  19, 1988).  On  April  25, 
1988.  E.I.  DuPont  de  Nemours  and 
Company.  Inc.  (DuPont)  submitted  a 
request  to  modify  this  waiver.  The  new 
request  seeks  approval  of  an  alternative 
corrosion  inhibitor,  DMA-67.  to  be  used 
in  Texas  Methanol's  gasoline-alcohol 
fuel.  EPA  considers  this  to  be  a  request 
for  modification  of  the  waiver  under 
section  211(f)  of  the  Clean  Air  Act  (Act). 
date:  Comments  should  be  submitted 
on  or  before  August  8, 1988. 
ADDRESS:  Copies  of  the  information 
relative  to  this  request  are  available  for 
inspection  in  public  docket  EN-67-06  at 
the  Central  Docket  Section  (LE-131A)  of 
the  EPA,  South  Conference  Center, 
Room  4,  401  M  Street,  SW..  Washington, 
DC.  (202)  382-7548.  between  the  hours.of 
8:00  a.m.  and  4:00  p.m.  As  provided  in  40 
CFR  Part  2.  a  reasonable  fee  may  be 
charged  for  copying  8er\'ice.  Any 
comments  from  interested  parties  should 
be  addressed  to  this  docket  with  a  copy 
foi^arded  to  Richard  G.  Kozlowski. 
Director.  Field  Operations  and  Support 
Division  (EN-397F).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460. 


FOR  FURTHER  INFORMA'nON  CONTACT 

Sylvia  I.  Correa.  Attorney-Advisor,  Field 
Operations  and  Support  Division  (EN- 
397F),  U.S.  E.P.A.,  401  M  Street,  SW.. 
Washington.  DC  20480.  (202)  382-2635. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgroiuid 

The  Texas  Methanol  Corporation 
received  a  waiver  for  a  gasoline-alcohol 
fuel  blend,  known  as  OCTAMIX. 
providing  that  the  resultant  fuel  is 
composed  of  a  maximum  of  3.7  percent 
by  weight  fuel  oxygen,  a  maximum  of  5 
percent  by  volume  methanol,  a  minimum 
of  2.5  percent  by  volume  cosolvents  and 
42.7  milligrams/liter  (mg/l)  of  Petrolite 
TOLAD  MFA-10  corrosion  inhibitor.  As 
was  the  case  with  a  previous  waiver 
granted  by  EPA,  the  Agency  invited 
other  corrosion  inhibitor  manufacturers 
to  submit  test  data  to  establish,  on  a 
case-by-case  basis,  whether  their 
formulations  are  acceptable  as 
alternatives  to  TOLAD  MFA-10. 

II.  Today's  Annouincement 

On  April  25. 1988  DuPont  requested 
that  EPA  allow  the  use  of  an  alternative 
its  corrosion  inhibitor,  DMA-67,  in  the 
gasoline-alcohol  fuel  blend.  OCTAMIX, 
which  otherwise  would  not  be  allowed 
under  the  waiver.  DMA-67  is  a 
formulation  consisting  of  a  corrosion 
inhibitor  and  a  carburetor  detergent, 
much  like  Petrolite's  TOLAD  MFA-10. 
EPA  considers  DuPont's  request  to  be  a 
request  for  modification  of  the  Octamix 
waiver. 

Section  211(f)(1)  of  the  Act.  42  U.S.C. 
7545(f)(1).  states  that  effective  upon 
March  31. 1977,  it  shall  be  unlawful  for 
any  manufacturer  of  any  fuel  or  fuel 
additive  to  first  introduce  into  commerce 
or  to  increase  the  concentration  of  any 
fuel  or  fuel  additive  for  general  use  in 
light-duty  motor  vehicles  manufactured 
after  model  year  1974,  which  is  not 
substantially  similar  to  any  fuel  or  fuel 
additive  utilized  in  the  certification  of 
any  model  year  1975,  or  subsequent 
model  year,  vehicle  or  engine  under 
section  206  of  the  Act. 

Section  211(f)(4)  of  the  Act,  42  U.S.C. 
7545(f)(4],  provides  that  the 
Administrator  may  waive  the 
prohibitions  of  section  211(f)(1)  if  the 
applicant  has  established  that  the  fuel  or 
fuel  additive  will  not  cause  or  contribute 
to  a  failure  of  any  emission  control 
device  or  system  (over  the  useful  life  of 
any  vehicle  in  which  such  device  or 
system  is  used)  to  achieve  compliance 
by  the  vehicle  with  the  emissions 
standards  to  which  it  has  been  certified 
pursuant  to  section  206  of  the  Act.  If  the 
Administrator  does  not  act  within  180 
days  of  receipt  of  the  application,  the 
waiver  shall  be  treated  as  granted. 


Pursuant  to  section  211(f)(4),  therefore. 
EPA  will  examine  the  data  submitted  by 
DuPont,  along  with  all  comments 
received  from  interested  parties,  to 
determine  whether  this  corrosion 
inhibitor  formulation,  DMA-67,  if  used 
in  place  of  TOLAD  MFA-10,  would 
cause  or  contribute  to  such  failures  by 
vehicles  using  OCTAMIX.  If  use  of 
DMA-67  does  not  cause  or  contribute  to 
such  failures,  EPA  will  modify  the 
Octamix  waiver  to  allow  the  use  of 
DMA-67  as  an  alternative  to  TOLAD 
MFA-10. 

Dated:  )une  30. 1988. 
Don  R.  Clay. 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

(FR  Doc.  88-15228  Filed  7-6-88;  8:45  am| 
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Municipal  Settlement  Discussion 
Group 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  availability. 

SUMMARY:  The  Agency  is  developing  a 
Municipal  Settlement  Policy  to  address 
issues  related  to  notifying  and  bringing 
municipalities  that  are  responsible 
parties  into  the  Superfund  settlement 
process.  In  order  to  provide  a  public 
forum  for  interested  parties  to  provide 
input  into  how  municipalities  should  fit 
in  the  settlement  process,  the  Agency 
has  formed  a  Municipal  Settlement 
Discussion  Group.  The  discussion  group 
is  not  designed  to  promote  consensus  on 
the  Municipal  Settlement  Policy,  nor  to 
advise  the  Agency  on  policy  directions. 
The  group  consists  of  approximately  20 
members  representing  EPA,  States,  local 
governments,  industry,  business,  and 
environmental  concerns.  The  group's 
Hrst  meeting  was  held  on  June  7, 1988  in 
Washington.  DC.  Copies  of  the  minutes 
lht)m  that  meeting  are  available  upon 
request. 

FOR  FURTHER  INFORMA'nON  CONTACT: 

Mary  Kay  Voytilla  of  the  Environmental 
Protection  Agency,  Office  of  Waste 
Programs  Enforcement  (WH-527), 
Washington.  DC  20460;  telephone  202/ 
475-6367. 
Lloyd  S.  Guierci. 

Director,  CERCLA  Enforcement  Division. 
[FR  Doc.  88-15229  Filed  7-6-88;  8:45  am) 
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(FRL-3410-21 

SouttMm  Hills  Regkmal  Aquifer 
Syetem  in  Southsest  Louiaiana  and 
Southwest  Mississippi;  Sole  Source 
Aquifer;  Final  Determination 

AQENCV:  Environmental  Protection 

Agency. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
pursuant  to  section  1424(e)  of  the  Safe 
Drinlcing  Water  Act.  the  Regional 
Administrator.  Region  VI  of  the  U.S. 
Environmental  Protection  Agency  (EPA), 
has  determined  that  the  Southern  Hills 
regional  aquifer  system  is  the  sole  or 
principal  source  of  drinking  water  for  an 
area  comprising  10  parishes  in  southeast 
Louisiana  and  all  or  parts  of  14  counties 
in  southwest  Mississippi,  and  that  this 
aquifer,  if  contaminated  would  create  a 
significant  hazard  to  pubUc  health.  As  a 
result  of  this  action.  Federal  flnancially 
assisted  projects  constructed  in  the 
designated  area  will  be  subject  to  EPA 
review  to  ensure  that  these  projects  are 
designed  and  constructed  so  that  they 
do  not  create  a  signiHcant  hazard  to 
public  health. 

DATES:  Tliis  determination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  Eastern  time,  two 
weeks  after  the  date  of  Federal  Register 
publication. 

ADDRCSSCS:  The  data  on  which  these 
Hndings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  library  of 
the  U.S.  Environmental  Protection 
Agency.  Region  VL 1445  Ross  Avenue. 
Dallas,  Texas  75202.  or  at  the  U.S. 
Environmental  Protection  Agency, 
Region  IV.  Groundwater  Protection 
Branch,  345  Courtland  Street.  NE.. 
Atlanta.  Georgia  30365. 
FOR  FURTHCR  WrORMATlOW  CONTACT: 
Clay  Chesney,  Office  of  Groundwater, 
U.S.  Environmental  Protection  Agency. 
Region  VI,  1445  Ross  Avenue.  Dallas, 
Texas  75202  (214-655-6446)  or  Bemie 
Hayes.  Groundwater  Protection  Branch. 
U.S.  Environmental  Protection  Agency 
Region  IV,  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365  (404-347-3866). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  states: 

(e)  If  the  Administrator  determines  on  his 
own  initiative  or  upon  petition  that  an  area 
has  an  aquifer  which  ii  the  sole  or  principal 
drinking  water  source  for  the  area  and  which, 
if  contaminated,  would  create  a  significant 
hazard  to  pubHc  health,  he  shall  publish 
notice  of  that  determination  in  the  Federal 
Register.  After  the  publicatioo  of  any  such 


notice,  no  commitment  for  Federal  financial 
assistance  (through  ■  grant,  contract  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  profect  which  tlw  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
signiflcant  hazari  to  public  health,  but  a 
commitment  for  Federal  financial  assistance 
may.  if  authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

On  May  19. 1960,  the  Capital  Area 
Ground  Water  Conservation 
Commission  of  Louisiana  petitioned 
EPA  to  designate  the  aquifer  system  in 
southeast  Louisiana  and  southwest 
Mississippi  as  a  sole  or  principal  source 
of  drinking  water.  On  September  10, 
1981,  EPA  published  a  notice  in  the 
Federal  Register  announcing  receipt  of 
the  petition  and  requesting  public 
comment.  Subsequently,  two  technical 
reports  on  the  aquifer  system  were 
funded  by  EPA  and  completed  by  1906. 
Public  hearings  were  held  in  Baton 
Rouge,  Louisiana,  on  June  3. 1967.  and 
McComb,  Mississippi,  on  June  4. 1987. 
The  public  was  invited  to  submit 
comments  and  information  on  the 
petition  until  June  17, 1987. 

After  review  of  available  information, 
EPA  determined  that  the  aquifer  system 
and  its  recharge  zone  occupies  a  ten 
parish  area  in  Louisiana  (consisting  of 
all  of  E.  Baton  Rouge,  E.  Feliciana, 
Livingston,  Pointe  Coupee,  St.  Helena, 
St.  Tammany,  Tangipahoa,  Washington, 
W.  Baton  Rouge,  and  W.  Feliciana)  and 
all  or  parts  of  fourteen  counties  in 
Mississippi  (Adams,  Amite,  Claiborne, 
Copiah,  Fmaklin,  Hinds.  Jefferson, 
Lawrence,  Lincoln.  Marion.  Pike, 
Walthall.  Warren,  and  Wilkinson). 

n.  Basis  for  Deteimination 

Among  the  factors  to  be  considered 
by  the  Region  VI  Administrator  in 
connection  with  the  designation  of  an 
area  under  Section  1424(e)  are:  (1) 
Whether  the  Southern  Hills  regional 
aquifer  system  is  the  area's  sole  or 
principal  source  of  drinking  water  and 
(2)  whether  contamination  of  the  aquifer 
would  create  a  significant  hazard  to 
public  health.  On  the  basis  of  technical 
information  available  to  this  Agency, 
the  Region  VI  Administrator  has  made 
the  following  findings,  which  are  the 
bases  for  the  determination  noted 
above: 

1.  The  Southern  Hills  regional  aquifer 
system  supplies  approximately  86%  of 
the  public  and  domestic  water 
consumed  in  the  aquifer  area. 

2.  There  is  no  existing  alternative 
drinking  water  souree  or  combination  of 
sources  which  provides  fifty  percent  or 
more  of  the  drinking  water  to  the 
designated  area,  nor  is  there  any 


available  cost  effective  futiu*e  souree 
capable  of  supplying  the  drinking  water 
demands  for  the  designated  area. 

3.  The  Southern  Hills  regional  aquifer 
system  consists  predominanUy  of  a 
series  of  sands  interbedded  with 
discontinuous  clay  layers.  Where  these 
sands  are  exposed  at  the  surface  in  the 
recharge  area,  they  are  vulnerable  to 
contamination  from  a  number  of  sources 
including,  but  not  limited  to,  chemical 
spills,  hi^way  and  urban  runoff,  septic 
systems,  leaking  storage  tanks  and 
landfiU  leachate.  Public  and  domestic 
wells  which  withdraw  water  firom 
shallow  aquifers  under  water  table 
conditions  in  the  recharge  area  are  most 
susceptible  to  contamination.  Since 
groundwater  contamination  can  be 
difficult  or  sometimes  impossible  to 
reverse  and  since  most  of  the  drinking 
water  in  the  designated  area  is  provided 
by  the  Southern  Hills  regional  aquifer 
system,  contaminatioo  of  the  aquiier 
system  would  pose  a  significant  public 
health  hazard. 

III.  Description  of  the  Southen  IfiDs 
Regional  Aquifer  System  end  its 
Recharge  Zone 

The  designated  area  of  the  Southern 
Hills  regional  aquifer  system  occupies  a 
portion  of  southeast  Louisiana 
consisting  of  the  ten  parishes  named  in 
the  petition,  and  an  area  in  Mississippi 
bordered  on  he  east  by  the  Pearl  River, 
on  the  west  by  the  Mississippi  River  and 
on  the  north  by  the  northernmost 
contiguous  outcrop  of  the  Catahoula 
formation.  The  recharge  zone  covers  all 
of  this  area  with  the  possible  exception 
of  a  small  portion  near  the  southern 
border.  From  its  northern  boundary,  the 
aquifer  system  thickens  progressively 
toward  the  south,  attaining  a  thickness 
greater  than  3,000  feet  at  the  southern 
edge  of  the  designated  area  where  a 
natural  increase  in  the  salinity  of  the 
groundwater  renders  it  nonportable  for 
local  use. 

The  aquifer  system  may  contain  a 
dozen  or  more  h^sh-water  bearing 
sands  at  a  single  locality  but  many  of 
these  sands  have  not  been  reliably 
traced  over  long  distances.  The  sands 
are  recharged  where  they  crop  out  in  the 
recharge  zone  or  by  inHltration  from  the 
overlying  Citronelle  formation  which 
occurs  as  a  blanket  deposit  over  a 
sizable  portion  of  the  area.  The  area  in 
which  Federal  Financially  assisted 
projects  will  t>e  subject  to  review  is  the 
designated  area  described  above.  The 
streamflow  source  zone  is  not  included 
in  the  project  review  area:  only  a  small 
part  of  the  northern  portion  of  the 
recharge  zone  is  traversed  by  a  stream 
(the  Big  Black  River)  which  originates 


outside  the  designated  area,  and  under 
the  existing  climatic  conditions  flow  of 
groundwater  into  streams  strongly 
predominates  over  flow  from  streams 
into  the  groundwater. 

IV.  Information  Utilized  in 
Determination 

The  information  utilized  in  this 
determination  includes  the  petition, 
written  and  verbal  comments  submitted 
by  the  public,  and  various  technical 
publications.  The  above  data  are 
available  to  the  public  and  may  be 
inspected  during  normal  business  hours 
at  the  library  of  the  U.S.  Environmental 
Protection  Agency.  Region  VI,  1445  Ross 
Avenue,  Dallas,  Texas  75202,  or  at  the 
U.S.  Environmental  Agency,  Region  IV, 
Groundwater  Branch,  345  Courtland 
Street,  Atlanta,  Georgia  30365. 

V.  Project  Review 

EPA  Regions  IV  and  VI  will  work  with 
Federal  agencies  that  in  the  future  may 
provide  financial  assistance  to  the 
projects  in  the  area  of  concern. 
Interagency  procedures  will  be 
developed  in  which  EPA  will  be  notiHed 
of  proposed  commitments  by  Federal 
agencies  for  projects  which  could 
contaminate  the  aquifer.  EPA  will 
evaluate  such  projects  and  where 
necessary,  conduct  an  in-depth  review, 
including  solicitation  of  public 
comments  where  appropriate.  Should 
the  Regional  Administrator  determine 
that  a  project  may  contaminate  the 
aquifer  through  its  recharge  zone  so  as 
to  create  a  signiflcant  hazard  to  public 
health,  no  commitment  may  be  entered 
into  for  Federal  flnancial  assistance. 
However,  a  commitment  for  Federal 
flnancial  assistance  may,  if  authorized 
under  another  provision  of  law,  be 
entered  into  a  plan  or  design  the  project 
to  assure  that  it  will  not  so  contaminate 
the  aquifer.  Although  the  project  review 
process  cannot  be  delegated,  the  U.S. 
Environmental  Protection  Agency  will 
rely  to  the  maximum  extent  possible,  on 
any  existing  or  future  State  and  local 
control  mechanisms  in  protecting  the 
groundwater  quality  of  the  aquifer. 

Included  in  the  review  of  any  Federal 
flnancially  assisted  project,  will  be 
coordination,  as  needed,  with  the  State 
and  local  agencies.  Their  comments  will 
be  given  full  consideration,  and  the 
Federal  review  process  will  attempt  to 
complement  and  support  State  and  local 
groundwater  protection  mechanisms. 

VI.  Summary  of  Public  Conmients 

The  great  majority  of  public  comments 
from  Louisiana  were  in  favor  of 
designation  but  an  equally  great 
majority  of  the  public  comments  from 
Mississippi  were  opposed  to 


designation.  Many  commenters  from 
Mississippi  were  concerned  that 
designation  would  have  serious  adverse 
economic  impacts.  EPA  responded  that 
the  economic  impact  resulting  from  the 
project  reviews  under  the  program 
would  l>e  minimal  because  relatively 
few  projects  are  reviewed  under  the 
program  and  most  reviews  will  be 
conducted  within  the  time  frames 
normally  used  for  review  by  the  lending 
agencies. 

Another  frequent  comment  was  the 
belief  that  designation  would  benefit 
Louisiana  at  the  expense  of  Mississippi. 
EPA  responded  that  the  benefits  of 
designation  will  be  shared  equally 
across  the  designated  area  and  that 
designation  will  not  confer  any  special 
privilege  or  right  of  control  to  the 
Louisiana  portion  of  the  designated 
area.  Project  reviews  will  be  conducted 
in  both  states  and  will  be  of  most 
benefit  to  wells  which  withdraw  water 
from  shallow  unconfined  aquifers.  Such 
wells  are  found  throughout  the 
designated  area. 

Some  commenters  questioned  whether 
there  was  adequate  technical 
information  available  to  determine  that 
the  individual  sands  of  the  system  do 
not  act  as  separate  aquifers  and  to  show 
that  the  sands  in  Louisiana  are  actually 
recharged  in  Mississippi.  EPA 
responded  that  the  sands  can  be 
inferred  to  be  interconnected  on  a 
regional  scale  because  of  the  variable 
number  of  sands  from  one  locality  to 
another,  suggesting  merging  of  some 
sands,  and  because  of  the  local 
disappearance  of  conflning  layers.  The 
relatively  continuous  section  of  fresh 
water  of  good  quality  from  the  northern 
portion  of  the  aquifer  into  Louisiana 
suggests  an  aquifer  system  with 
continuous  recharge  and  flow  toward 
the  south  where  potentiometric  levels 
are  lower. 

One  commenter  maintained  that 
recharge  for  the  aquifer  system  at  Baton 
Rouge  was  derived  from  the  Mississippi 
River  after  passing  through  overlying 
sediments.  EPA  responded  that  the 
occurrence  of  local  recharge  areas 
caused  by  overpumping  does  not 
disqualify  the  area  for  designation  but 
may  influence  the  recharge  area 
boundaries.  Because  the  recharge  area 
in  question  was  already  included  in  the 
area  proposed  for  designation,  EPA  did 
not  find  it  necessary  to  alter  any 
proposed  boundaries. 

EPA  has  prepared  a  Responsiveness 
Summary  which  addresses  the 
comments  received  at  the  public 
hearings  and  during  the  comment 
periods. 

Since  the  designation  affects  more 
than  one  EPA  region,  this  designation 


has  the  prior  concurrences  of  the 
Regional  Administrator  of  Region  IV 
and  the  Acting  Assistant  Administrator 
for  Water. 

Date:  June  10, 1988. 
Robert  E  Layton,  fr.. 

Regional  Administrator,  Region  VI. 
|FR  Doc.  8fr-15231  Filed  7-6-68:  6:45  am| 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  88-537] 

FSLIC  Insurance  Premium 

Date:  June  29. 1986. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  ("Bank  Board"),  as  operating 
head  of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC"  or 
"Corporation"),  has  adopted  a 
resolution  pursuant  to  which  the 
Corporation  orders  the  assessment 
against  each  insured  institution  of  an 
additional  premium  for  FSLIC  insurance 
in  an  amount  equal  to  one  quarter  of 
one-eighth  of  one  percent  (one  thirty- 
second  of  one  percent)  of  the  total 
amount  of  the  accounts  of  the  insured 
members  of  each  insured  institution 
determined  as  of  March  31, 1988. 
EFFEcnvE  date:  July  7, 1988. 
for  further  information  contact: 
Mary  A.  Creedon,  Deputy  Director  of 
Operations,  FSLIC,  (202)  254-2029;  or 
Deborah  Siegel,  Attorney,  Office  of 
General  Counsel  (202)  377-6848,  Federal 
Home  Loan  Bank  Board.  1700  G  Street, 
NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

WHEREAS,  The  Federal  Home  Loan 
Bank  Board  ("Bank  Board"),  as 
operating  head  of  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("Corporation"  or  "FSLIC"),  may 
authorize  the  Corporation,  pursuant  to 
section  404(c)  of  the  National  Housing 
Act,  as  amended  ("NHA"),  12  U.S.C. 
1727(c)  (1982),  to  assess  against  each 
institution  the  accounts  of  which  are 
insured  by  the  Corporation  pursuant  to 
section  403  of  the  NHA,  12  U.S.C.  1726 
(1982)  ("insured  institution"),  additional 
premiums  for  such  insurance  until  the 
amount  of  such  premiums  equals  the 
amount  of  all  losses  and  expenses  of  the 
Corporation.  Provided  that  the  total 
amount  so  assessed  in  any  one  year 
against  any  insured  institution  shall  not 
exceed  one-eighth  of  one  per  centum  of 
the  total  amount  of  the  accounts  of  the 
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insured  members  of  such  institution  and 
provided  further  that  the  amount  of  the 
additional  premium  for  the  calendar 
year  1988  may  not  exceed  one-twelfth  of 
one  percentum  of  the  total  amount  of  the 
accounts  of  the  insured  members  of  such 
institution  unless  the  Bank  Board 
determines  that  severe  pressures  on  the 
Corporation  exist  which  necessitate  an 
infusion  of  additional  funds;  and 
Whereas,  The  Bank  Board,  as  operating 
head  of  the  Corporation,  by  Resolution 
No.  85-142,  dated  February  22, 1985.  by 
Resolution  No.  85-437,  dated  June  5, 

1985.  by  Resolution  No.  85-770,  dated 
August  28, 1985.  by  Resolution  No.  85- 
1142,  dated  December  9, 1985,  by 
Resolution  No.  86-213.  dated  March  6, 

1986,  by  Resolution  No.  86-582,  dated 
June  10, 1986,  by  Resolution  No.  86-941, 
dated  September  2, 1986,  by  Resolution 
No.  86-1253,  dated  December  15, 1986, 
by  Resolution  No.  87-281  dated  March 
16, 1987,  by  Resolution  No.  87-610  dated 
May  27, 1987,  by  Resolution  No.  87-950 
dated  September  9, 1987,  by  Resolution 
No.  87-1254  dated  December  14, 1987, 
and  by  Resolution  No.  86-256  dated 
April  7, 1988,  ordered  assessments 
against  each  insured  institution  of  an 
additional  premium  for  insurance  in  an 
amount  equal  to  one  thirty-second  of 
one  per  centum  of  the  total  amount  of 
the  accounts  of  the  insured  members  of 
each  insured  institution  determined  as 
of  December  31. 1984,  for  the  first 
assessment,  as  of  March  31, 1985,  for  the 
second,  as  of  June  30, 1985,  for  the  third, 
as  of  September  30, 1985,  for  the  fourth, 
as  of  December  31, 1985,  for  the  fifth  as 
of  March  31, 1986,  for  the  sixth,  as  of 
June  30, 1986,  for  the  seventh,  as  of 
September  30, 1986.  for  the  eighth  as  of 
December  31. 1986,  for  the  ninth,  as  of 
March  31, 1987,  for  the  tenth,  as  of  June 
30, 1987,  for  the  eleventh,  as  of 
September  30, 1987  for  the  twelfth,  and 
as  of  December  31. 1987  for  the 
thirteenth;  and 

Whereas.  The  Bank  Board  has 
considered  memoranda  of  the  Corporate 
Accounting  Branch  and  the  Chief 
Financial  and  Administrative  Officer, 
Office  of  the  FSLIC.  (a  copy  of  which 
memoranda  are  in  the  Minute  Exhibit 
file),  describing  the  impact  of  the 
collection  of  the  additional  premiums  for 
insurance  assessed  pursuant  to 
Resolution  No.  85-142,  dated  February 

22. 1985.  Resolution  No.  85-437,  dated 
June  5, 1985,  Resolution  No.  85-770, 
dated  August  28, 1985,  Resolution  No. 
85-1142,  dated  December  9, 1985, 
Resolution  No.  86-213,  dated  March  6, 
1986,  Resolution  No.  86-582,  dated  June 

10. 1986,  Resolution  No.  86-941,  dated 
September  2, 1986,  Resolution  No.  86- 
1253.  dated  December  15, 1986, 


Resolution  No.  87-281,  dated  March  16, 

1987,  Resolution  No.  87-610,  dated  May 
27, 1987,  Resolution  No.  87-950,  dated 
September  9. 1987.  Resolution  No.  87- 
1254,  dated  December  14, 1987,  and 
Resolution  No.  88-256,  dated  April  7, 

1988,  upon  the  Corporation's  insurance 
reserves: 

Now,  therefore,  it  is  resolved.  That  on 
the  basis  of  the  administrative  record, 
the  Bank  Board  finds  and  determines 
that  the  Corporation  has  incurred 
substantial  losses  during  calendar  years 
1981  through  the  first  quarter  of  1988: 
and 

Resolved  further.  That  the  Bank  Board 
finds  and  determines  that: 

1.  Losses  and  expenses  incurred  by 
the  Corporation,  as  defined  in 
Resolution  No.  85-142,  require  the  ' 
assessment  of  additional  insurance 
premiums  pursuant  to  section  404(c]  of 
the  NHA  in  addition  to  the  additional 
insurance  premiums  assessed  pursuant 
to  Resolutions  No.  85-142.  No.  85-437, 
No.  85-770.  No.  85-1142,  No.  86-213,  No. 
86-582,  No.  86-941,  No.  86-1253,  No.  87- 
281,  No.  87-610.  No.  87-950,  No.  87-1254. 
and  No.  88-256.  in  order  to  maintain  the 
insurance  reserves  of  the  Corporation  at 
a  level  adequate  to  meet  in  part  the 
Corporation's  losses  and  expenses  and 
to  protect  the  insured  members  of 
insured  institutions; 

2.  Severe  pressures  on  the 
Corporation  exist  which  necessitate  an 
infusion  of  additional  funds; 

3.  Postponement  of  a  reduction  in  the 
assessment  of  an  additional  premium,  as 
provided  in  section  404(c)(2)  of  the 
NHA,  will  improve  the  financing 
environment  for  selling  obligations  of 
the  Financing  Corporation  organized 
pursuant  to  the  Federal  Savings  and 
Loan  Insurance  Corporation 
Recapitalization  Act  of  1987; 

4.  It  is  appropriate,  therefore,  to 
provide  for  the  assessment  of  an 
additional  insurance  premium  at  this 
time,  pursuant  to  section  404(a)(2)  and 
404(c)(1)  of  the  NHA.  by  order  of  the 
Corporation;  and 

Resolved  further.  That  the 
Corporation  hereby  orders  the 
assessment  against  each  insured 
institution  of  an  additional  premium  for 
insurance  for  the  second  quarter  of  1988, 
in  an  amount  equal  to  one  thirty-second 
of  one  per  centum  of  the  total  amount  of 
the  accounts  of  the  insured  members  of 
such  insured  institution  determined  as  of 
March  31, 1988;  and 

Resolved  further.  That  the  additional 
insurance  premium  assessed  pursuant  to 
this  Resolution  shall  be  payable  on  or 
about  July  20, 1988;  and 

Resolved  further.  That  the  Executive 
Director  or  a  Deputy  Director  of  the 


FSLIC,  or  a  designee  of  either  of  them, 
("Director"),  shall  determine  the  amount 
of  the  additional  premium  due,  including 
an  offset  of  one  quarter  of  twenty 
percent  (five  percent)  of  each  insured 
institution's  pro  rata  share  of  the 
statutorily  prescribed  amount  as 
provided  in  section  404(e)(2)  of  the 
NHA,  to  be  paid  on  July  20, 1988.  by 
each  insured  Institution,  and  shall  notify 
each  insured  institution  of  such  amount 
at  least  fifteen  (15)  days  prior  to  the  date 
such  amount  is  due;  and 

Resolved  further.  That  the  Director, 
on  behalf  of  the  Corporation,  is  hereby 
authorized  to  take  all  other  actions 
necessary  or  appropriate  to  determine 
and  collect  the  additional  insurance 
premium  authorized  and  ordered  by  this 
Resolution;  and 

Resolved  further.  That  the  Secretary 
shall  forward  this  Resolution  for 
publication  in  the  Federal  Register. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 

Assistant  Secretary. 

(FR  Doc.  8&-15286  Filed  7-6-B8:  8:45  am] 
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INo.  e8-S401 

Approval  of  Applications  for  Unlisted 
Trading  Privileges;  Cincinnati  Stock 
Exchange 

Date:  June  29, 1988. 

agency:  Federal  Home  Loan  Bank 
Board. 

action:  Notice. 

summary:  The  Cincinnati  Stock 
Exchange  filed  with  the  Federal  Home 
Loan  Bank  ("Board")  an  application 
("Application"),  pursuant  to  section 
12(fi(l)(B)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12f-l  (17 
CFR  240.12f-l)  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities  which  are  listed  on  one  or 
more  national  securities  exchange; 
Northeast  Savings,  F.A..  Hartford, 
Connecticut  (FHLBB  No.  3231),  Common 
Stock,  $.01  Par  Value. 

Notice  of  the  Application  and 
opportunity  for  hearing  was  published  in 
the  Federal  Register  on  April  11, 1988, 
and  interested  persons  were  invited  to 
submit  written  data,  views  and 
arguments  within  15  days.  See  Board 
Resolution  No.  88-239,  dated  April  6, 
1988  (53  FR  11908,  April  11, 1988).  The 
Board  received  no  comments  with 
respect  to  the  Application.  Notice  is 
hereby  given  that  the  Office  of  General 
Counsel  of  the  Board,  acting  pursuant  to 
the  authority  delegated  to  the  General 
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Counsel  or  his  designee,  approved  the 
Application  for  unlisted  trading 
privileges  in  these  securities  on  June  21, 
1988. 

SUPPLEMENTARY  INFORMATION:  The 

Board  finds  that  the  approval  of  the 
Application  for  unlisted  trading 
privileges  in  these  securities  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  As  a  national  securities 
exchange  registered  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section  6  of 
the  Act,  the  Cincinnati  Stock  Exchange 
is  subject  to  the  provisions  of  paragraph 
(b)  of  that  section,  and  to  the 
Commission's  inspection  authority  and 
oversight  responsibility  under  sections 
17  and  19  of  the  Act  and  the  rules  and 
regulations  thereunder.  Transactions  in 
the  subject  securities,  regardless  of  the 
market  in  which  they  occur,  are  reported 
in  the  consolidated  transaction  reporting 
system  contemplated  by  Rule  llAa3-l 
under  the  Act  (17  CFR  240.1lAa3-l).  The 
availability  of  last  sale  information  for 
the  subject  securities  should  contribute 
to  pricing  efficiency  and  to  ensuring  that 
transactions  on  the  Cincinnati  Stock 
Exchange  are  executed  at  prices  which 
are  reasonable  related  to  those 
occurring  in  other  markets.  Further,  the 
approval  of  the  Application  will  provide 
increased  opportunities  for  competition 
among  brokers  and  dealers  and  among 
exchange  markets  consistent  with  the 
purposes  of  the  Act  and  the  objectives 
of  the  national  market  system.  Finally, 
the  Board  received  no  comments 
indicating  that  the  granting  of  the 
Application  would  not  be  consistent 
with  the  maintenance  of  fair  and  orderly 
markets  and  the  protection  of  investors. 

It  is  noted  that  the  Cincinnati  Stock 
Exchange  withdrew,  on  May  2, 1988.  its 
application  for  unlisted  trading 
privileges  for  the  common  stock  of 
American  Savings  and  Loan 
Association,  Miami,  Florida. 

Accordingly,  pursuant  to  section 
12(f)(1)(B)  of  the  Act.  the  Office  of 
General  Counsel  for  the  Board,  acting 
pursuant  to  the  authority  delegated  to 
the  General  Counsel  or  his  designee, 
approved  the  Application  for  unlisted 
trading  privileges  in  the  above  named 
securities  on  June  21, 1988. 

By  tiie  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Wasliington, 

Assistant  Secretary. 

[FR  Doc.  88-15287  Filed  7-6-88;  8:45  amj 
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[No.  88-5411 

Approval  of  Applications  for  Unlisted 
Trading  Privileges;  Midwest  Stock 
Exchange,  Inc. 

Dale:  [une  29. 1988. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  Midwest  Stock 
Exchange,  Inc.  filed  with  the  Federal 
Home  Loan  Bank  ("Board")  applications 
("Applications"),  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12f-l  (17 
CFR  240.12f-l)  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities  which  are  listed  on  one  or 
more  national  securities  exchange; 
Crossland  Savings  Bank,  FSB,  Brooklyn, 

New  York  (FHLBB  No.  7812).  Common 

Stock,  $1.00  Par  Value 
Centrust  Savings  Bank,  Miami,  Florida 

(FHLBB  No.  2745),  Common  Stock. 

$.01  Par  Value 
Empire  of  America,  FSB,  Buffalo,  New 

York  (FHLBB  No.  5160),  Common 

Stock,  $1.00  Par  Value 
Comfed  Savings  Bank,  Lowell, 

Massachusetts  (FHLBB  No.  3483), 

Common  Stock,  $.01  Par  Value. 

Notice  of  the  Applications  and 
opportunity  for  hearing  was  published  in 
the  Federal  Register  on  April  11, 1988, 
and  interested  persons  were  invited  to 
submit  written  data,  views  and 
arguments  within  15  days.  See  Board 
Resolution  No.  88-240  dated  April  6, 
1988  (53  FR  11909,  April  11, 1988).  The 
Board  received  no  comments  with 
respect  to  the  Applications.  Notice  is 
hereby  given  that  the  Office  of  General 
Counsel  of  the  Board,  acting  pursuant  to 
the  authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
Applications  for  unlisted  trading 
privileges  in  these  securities  on  June  21, 
1988. 

SUPPLEMENTARY  INFORMATION:  The 

Board  finds  that  the  approval  of  the 
Applications  for  unlisted  trading 
privileges  in  these  securities  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  As  a  national  securities 
exchange  registered  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section  6  of 
the  Act,  the  Midwest  Stock  Exchange, 
Inc.  is  subject  to  the  provisions  of 
paragraph  (b)  of  that  section,  and  to  the 
Commission's  inspection  authority  and 
oversight  responsibility  under  sections 
17  and  19  of  the  Act  and  the  rules  and 
regulations  thereunder.  Transactions  in 
the  subject  securities,  regardless  of  the 


market  in  which  they  occur,  are  reported 
in  the  consolidated  transaction  reporting 
system  contemplated  by  Rule  llAa3-l 
under  the  Act  (17  CFR  240.11  Aa3-1).  The 
availability  of  last  sale  information  for 
the  subject  securities  should  contribute 
to  pricing  efficiency  and  to  ensuring  that 
transactions  on  the  Midwest  Stock 
Exchange,  Inc.  are  executed  at  prices 
which  are  reasonably  related  to  those 
occurring  in  other  markets.  Further,  the 
approval  of  the  Applications  will 
provide  increased  opportunities  for 
competition  among  brokers  and  dealers 
and  among  exchange  markets  consistent 
with  the  purposes  of  the  Act  and  the 
objectives  of  the  national  market 
system.  Finally,  the  Board  received  no 
comments  indicating  that  the  granting  of 
the  Applications  would  not  be 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

Accordingly,  pursuant  to  section 
12(f)ll)(B)  of  the  Act.  the  Office  of 
General  Counsel  for  the  Board,  acting 
pursuant  to  the  authority  delegated  to 
the  General  Counsel  or  his  designee, 
approved  the  Applications  for  unlisted 
trading  privileges  in  the  above  named 
securities  on  June  21. 1988. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Wasiiington, 
Assistant  Secretary. 
|FR  Doc.  88-15288  Filed  7-6-88:  8:45  am) 

BILUNG  CODE  6720-01-M 


[No.  88-539] 

Applications  for  Unlisted  Trading 
Privileges  and  Opportunity  for  Hearing 
Philadelphia  Stock  Exctuinge 

Date:  June  29. 1988. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  Philadelphia  Stock 
Exchange  has  filed,  pursuant  to  section 
12(0(1  )(B]  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder, 
applications  ("Applications")  with  the 
Federal  Home  Loan  Bank  Board 
("Board")  for  unlisted  trading  privileges 
in  the  following  securities. 

Downey  Savings  and  Loan  Association, 
Costa  Mesa,  California  (FHLBB  No. 
6189),  Common  Stock,  No  Par  Value 

Mercury  Savings  and  Loan  Association, 
Huntington  Beach,  California  (FHLBB 
No.  6649),  Common  Stock,  $1.00  Par 
Value 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
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the  consolidated  transaction  reporting 
system. 

Comments:  Any  interested  person 
may  inspect  the  Applications  at  the 
Board,  and,  within  15  days  of 
publication  of  this  notice  in  the  Federal 
Register,  submit  to  the  Corporate  and 
Securities  Division,  Office  of  General 
Counsel,  Federal  Home  Loan  Bank 
Board,  1700  G  Street,  NW.  Washington. 
DC  20552,  written  data,  views  and 
arguments  bearing  upon  whether  the 
extension  of  unlisted  trading  privileges 
pursuant  to  the  Applications  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  Following  this  opportunity 
for  hearing,  the  Board  will  approve  the 
Apphcations  after  the  date  mentioned 
above  if  it  finds,  based  upon  all  the 
information  available  to  it.  that  the 
extension  of  unlisted  trading  privileges 
pursuant  to  the  Applications  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

FOR  FUftTHER  INFORMATION  CONTACT: 
John  P.  Harootunian.  Assistant  General 
Counsel  for  Securities  Policy.  Corporate 
and  Securities  Division,  Office  of 
General  Counsel,  at  (202)  377-6415  or  at 
the  above  address. 

By  the  Federal  Hume  Loan  Bank  Board. 
Nadine  Y.  Washington, 

Assistant  Secretary. 

|FR  Doc.  88-15289  Filed  7-6-68;  8:45  umj 
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(No.  88-5421 

Approval  of  Applications  for  Unlisted 
Trading  Privileges;  Ptiiladelphia  Stock 
Exchange 

Date:  June  29. 1988. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

action:  Notice. 

summary:  The  Philadelphia  Stock 
Exchange  filed  with  the  Federal  Flome 
Loan  Bank  ("Board")  applications 
("Applications"),  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12f-l  (17 
CFR  240.12f-l)  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities  which  are  listed  on  one  or 
more  national  securities  exchange: 
Standard  Federal  Bank,  Troy,  Michigan 

(FHLBB  No.  0161),  Common  Stock, 

$1.00  Par  Value 
Coast  Savings  and  Loan  Association, 

Los  Angeles,  California  (FHLBB  No. 

7046),  Common  Stock,  No  Par  Value 

Notice  of  the  Applications  and 
opportunity  for  hearing  was  published  in 


the  Federal  Register  on  April  11, 1988, 
and  interested  persons  were  invited  to 
submit  written  data,  views  and 
arguments  within  15  days.  See  Board 
Resolution  No.  88-241.  dated  April  6, 
1988  (53  FR  11909,  April  11. 1988).  The 
Board  received  no  comments  with 
respect  to  the  Applications.  Notice  is 
hereby  given  that  the  Office  of  General 
Counsel  of  the  Board,  acting  pursuant  to 
the  authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
Applications  for  unlisted  trading 
privileges  in  these  securities  on  June  21. 
1988. 

SUPPLEMENTARY  INFORMATION:  The 
Board  finds  that  the  approval  of  the 
Applications  for  unlisted  trading 
privileges  in  these  securities  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  As  a  national  securities 
exchange  registered  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  Section  6  of 
the  Act,  the  Philadelphia  Stock 
Exchange  is  subject  to  the  provisions  of 
paragraph  (b)  of  that  section,  and  to  the 
Commission's  inspection  authority  and 
oversight  responsibility  under  sections 
17  and  19  of  the  Act  and  the  rules  and 
regulations  thereunder.  Transactions  in 
the  subject  securities,  regardless  of  the 
market  in  which  they  occur,  are  reported 
in  the  consolidated  transaction  reporting 
system  contemplated  by  Rule  llAa3-l 
under  the  Act  (17  CFR  240.11  Aa3-1).  The 
availability  of  last  sale  information  for 
the  subject  securities  should  contribute 
to  pricing  efficiency  and  to  ensuring  that 
transactions  on  the  Philadelphia  Stock 
Exchange  are  executed  at  prices  which 
are  reasonably  related  to  those 
occurring  in  other  markets.  Further,  the 
approval  of  the  Applications  will 
provide  increased  opportunities  for 
competition  among  brokers  and  dealers 
and  among  exchange  markets  consistent 
with  the  purposes  of  the  Act  and  the 
objectives  of  the  national  market 
system.  Finally,  the  Board  received  no 
comments  indicating  that  the  granting  of 
the  Applications  would  not  be 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

Accordingly,  pursuant  to  section 
12(f)(1)(B)  of  the  Act.  the  Office  of 
General  Counsel  for  the  Board,  acting 
pursuant  to  the  authority  delegated  to 
the  General  Counsel  or  his  designee, 
approved  the  Applications  for  unlisted 
trading  privileges  in  the  above  named 
securities  on  June  21, 198& 


By  the  Federal  Home  Loan  B«nk  Board. 
Nadine  Y.  Washington, 

Assistant  Secretary. 

(FR  Doc.  88-15290  Filed  7-6-88;  8:45  am) 

MUJNG  OOOC  •710-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreeinent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200135. 
Title:  City  of  Los  Angeles  Terminal 
Agreement. 
Parties: 

City  of  Los  Angeles 
American  President  Lines,  Ltd.  (APL) 

Synopsis:  The  agreement  provides  for 
the  City's  assignment  of  four  container 
handling  cranes  to  APL  for  APL's 
preferential  though  non-exclusive  use. 

Agreement  No.:  224-011031-001. 

Title:  Los  Angeles  Terminal 
Agreement. 

Parlies: 

City  of  Los  Angeles 

American  President  Lines,  Ltd.  (APL) 

Synopsis:  The  agreement  amendment 
effects  the  APL  sale  and  transfer  of 
cranes  and  a  crane  construction 
contract  to  the  City  of  Los  Angeles  on 
July  1, 1986. 

Agreement  No.:  224-200134. 
Title:  Delaware  Operating  Company 
Assignment  Agreement. 
Parties: 

Philadelphia  Port  Corporation  (PPC) 
Delaware  Operating  Company  (DOC) 
Delaware  River  Stevedore,  Inc.  (DRS) 
Synopsis:  The  agreement  provides 
that  DOC,  with  PPC's  consent,  assigns  to 
DRS  all  of  its  rights  and  interests  as 
lessee  and  marine  terminal  operator 
under  various  agreements  that  DOC  has 
with  PPC  for  certain  Packer  Avenue 


Federal  Register  /  Vol.  53.  No.  130  /  Thursday.  July  7.  1988  /  Notices 


25543 


marine  terminal  faciUties  at  the  Port  of 
Philadelphia. 

Agreement  No.:  224-010774-001. 
Title:  Georgia  Ports  Authority 
Terminal  Lease  Agreement. 
Parties: 

Georgia  Ports  Authority 
Evergreen  Marine  Corporation 

(Taiwan),  Ltd. 
'Costa  Container  Lines  SPS  (Costa) 

Synopsis:  The  agreement  amends  the 
terms  of  the  basic  lease  to  include  Costa 
as  being  entitled  to  all  rights  and 
privileges  under  the  lease  pertaining  to 
Evergreen  and  to  be  bound  by  all 
obligations  therein. 

By  Order  of  the  Federal  Maritime 
Commission. 
)oseph  C.  Poliung. 
Secretary. 

Dated:  July  1. 1988. 

(FR  Doc.  88-15258  Filed  7-6-68;  8:45  am] 

BRUNG  COOE  6730-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  information  Collection 
Activities  Under  0MB  Review 

GSA  hereby  gives  notice  under  the 
Paperwork  Reduction  Act  of  1980  that  it 
is  requesting  the  Office  of  Management 
and  Budget  (0MB)  to  renew  expired 
report  3090-0014,  Transfer  Order 
Surplus  Personal  Property/Continuation 
Sheet  (SF 123).  which  is  used  by 
nonprofit  agencies  to  request  donations 
of  surplus  property. 

AGENCY:  Property  Management  Division, 
GSA. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC  20503,  and 
to  Mary  L  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT 

Audrey  L.  Harris,  703-557-1234. 

Annual  Reporting  Burden:  Agency 
requests,  50,000;  one  request  per  agency; 
average  time  to  complete  form,  20 
minutes;  burden  hours,  15,000. 

Copy  of  Proposal:  Readers  may  obtain 
a  copy  of  the  proposal  by  writing  the 
Information  Collection  Management 
Branch  (CAIR).  Room  3016,  GS  Bldg., 
Washington,  DC  20405  or  by  telephoning 
202-566-1659. 


Dated:  )une  29. 1988. 
Mary  L.  Cunningham, 
Acting  Director,  Information  Management 
Division  (CAI). 
(FR  Doc.  68-15187  Filed  7-6-88;  8:45  am] 

WLUNG  COOE  6S20-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Assistant  Secretary  for  Management 
and  Budget;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Part  A  (Office  of  the  Secretary)  of  the 
Statement  of  Organization.  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (DHHS)  is  amended  to  reflect 
the  transfer  of  the  OS  Office  of  Equal 
Employment  Opportunity  function  from 
the  Immediate  Office  of  the  Assistant 
Secretary  for  Management  and  Budget 
to  the  Office  of  the  Deputy  Assistant 
Secretary  for  Administrative  and 
Management  Services.  Specifically, 
Chapter  AM,  HEW  Management  and 
Budet  Office,  as  last  published  at  44  FR 
28729  (May  16, 1979);  and  Chapter  AMS. 
Office  of  Administrative  and 
Management  Services,  as  last  published 
at  53  FR  18609  (May  24. 1988)  is  revised 
as  follows: 

1.  In  Chapter  AM,  Section  AM.IO 
Organizations,  paragraph  2,  line  4. 
delete  OS  Equal  Employment 
Opportunity  Office  (AM-2). 

2.  In  Chapter  AM,  Section  AM.20 
Functions,  A.,  delete  paragraph  2,  in  its 
entirety. 

3.  In  Chapter  AMS,  Section  AMS.00 
Mission,  line  9  after  the  word 
"responsibilities."  delete  remainder  of 
the  paragraph  and  replace  with  the 
following: 

Provides  administrative  services,  and 
facilities  management  services  to  all 
HHS  components  in  the  Southwest 
Washington.  DC  area  complex.  Plans 
and  administers  telecommunications 
responsibilities  and  carries  out  equal 
employment  activities  within  the  Office 
of  Secretary. 

4.  In  Chapter  AMS,  Section  AMS.IO 
Organization,  add  as  the  last  office 
under  line  14,  OS  Office  of  Equal 
Employment  Opportunity. 

5.  In  Chapter  AMS,  Section  AMS.20 
Functions,  at  the  end  of  paragraph  F,. 
add  new  paragraph  G..  to  read  as 
follows: 

G.  OS  Office  of  Equal  Employment 
Opportunity.  The  OS  Office  of  Equal 
Employment  Opportunity  receives 
program  direction  from  the  Assistant 


Secretary  for  Management  and  Budget 
(ASMB),  and  supervision  and 
administrative  support  from  the  Office 
of  the  Deputy  Assistant  Secretary  for 
Administrative  and  Management 
Services  (OAMS).  The  OS  Office  of 
Equal  Employment  Opportunity  assists 
the  ASMB  in  carrying  out  the  delegated 
authority  to  establish  and  maintain 
equal  employment  opportunity  programs 
within  the  Office  of  the  Secretary.  The 
Office  is  responsible  for  ensuring  that  all 
OS  employment  policies  and  actions  are 
based  on  merit,  without  regard  to  race, 
color,  religion,  national  origin,  sex,  age. 
or  physical/mental  handicap.  Major 
functions  include:  (1)  Pre-complaint 
counseling,  (2)  formal  complaint 
processing,  (3)  affirmative  employment 
planning  and  implementation,  and  (4) 
technical  guidance  and  policy 
development.  The  functions  of  the  office 
also  include  program  efforts  which  focus 
on  the  Federal  Women's  Program,  the 
Hispanic  Employment  Program,  and  the 
Handicapped  Employment  Program. 

June  29, 1988. 
S.  Anthony  McCann, 

Assistant  Secretary  for  Management  and 

Budget. 

(FR  Doc.  88-15211  Filed  7-6-88;  8:45  am) 

BUXING  CODE  41S0-04-M 


Assistant  Secretary  for  Personnel 
Administration;  Statement  of 
Organization,  Functions  and 
Delegations  of  Autttortty 

Notice  is  hereby  given  that  on  June  16, 
1988,  to  be  effective  October  1, 1988,  the 
Secretary  of  Health  and  Human  Services 
delegated  to  the  Chair  and  members  of 
the  Departmental  Grant  Appeals  Board 
his  authority  to  make  final 
determinations  with  respect  to  the 
imposition  of  civil  remedies,  including 
exclusions  and  civil  monetary  penalties 
and  assessments,  on  review  of,  or  by 
declining  to  review,  initial  decisions  of 
Administrative  Law  Judges  as  provided 
in  the  regulations  implementing  sections 
1128, 1128A,  1833(1),  1842(b).  (j),  (k), 
(1)(3),  and  (m),  and  1866(g)  of  the  Social 
Security  Act;  and  sections  421(c)  and 
427(b)(2)  of  the  Health  Care  Quality 
Improvement  Act  of  1986  (Title  IV  of 
Pub.  L.  99-660)  (42  U.S.C.  1320a-7; 
1320a-7a;  13951;  1395u(b).  (j).  (k),  (1)(3), 
and  (m);  1395cc(g);  11131;  and  11137.  The 
delegation  does  not  include  decisions 
under  sections  1128(b)(6)(B).  (C),  and 
(D).  1128A(b)  and  1156  of  the  Social 
Security  Act  (42  U.S.C.  1320a-7(b)(6)(B). 
(C),  and  (D),  1320a-7a(b).  and  1320c-5). 
The  delegation  with  regard  to  section 
1842(1)  of  the  Social  Security  Act  (42 
U.S.C.  1395u(l))  does  not  apply  to 
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UMI 


hearings  or  decisions  concerning  a 
physician's  obligation  to  make  a  refund 
pursuant  to  section  1842(1)  of  the  Social 
Security  Act:  it  is  limited  to  decisions  by 
Administrative  Law  Judges  concerning 
the  imposition  of  a  civil  monetary 
penalty  for  failure  to  make  a  required 
refund  (section  1842(1)(3)  of  the  Social 
Security  Act  (42  U.S.C.  1395u(l)(3)). 

The  delegation  rescinds  the  earlier 
delegation  of  authority  to  the  Under 
Secretary  and  Principal  Deputy  Under 
Secretary,  dated  April  16. 1986,  to 
review  Administrative  Law  Judge 
decisions  under  section  1128A  and 
(then)  1128(c)  of  the  Social  Security  Act. 
The  rescission  is  effective  October  1, 
1988:  however,  the  delegation  of  April 
16, 1986  remains  in  effect  with  respect  to 
any  case  for  which  a  party  has  filed 
timely  exceptions  pursuant  to  42  CFR 
1003.125(d)  prior  to  October  1, 1988.  The 
Under  Secretary  or  his  or  her  delegatee. 
however,  may  transfer  on  or  after 
October  1, 1988  any  such  case  to  the 
Departmental  Grant  Appeals  Board. 

Also  included  in  the  delegation  to  the 
Departmental  Grant  Appeals  Board  is 
authority  to  review  Administrative  Law 
Judge  decisions  under  the  Program 
Fraud  Civil  Remedies  Act  (section  6103 
of  Pub.  L  99-509  (31  U.S.C.  3803)).  Final 
regulations  implementing  the  Program 
Fraud  Civil  Remedies  Act  in  the 
Department  of  Health  and  Human 
Services  designated  the  Departmental 
Grant  Appeals  Board  as  the  authority 
head  to  hear  appeals  from  initial 
decisions  by  Administrative  Law  Judges 
in  cases  arising  under  that  Act.  (53  PR 
116S6  (Aprils  1988).) 

Dated:  |une  29.  1968. 
S.  Anthony  McCann, 
Assistant  Secrrtary  for  Management  and 
Budget. 

[PR  Doc.  88-15212  Filed  7-6-»8:  8:45  am) 

MLLINQ  COOC  41S0-04-M 


Assistant  Secretary  for  Personnet 
Administration;  State  of  Organization, 
Functions  and  Dologations  of 
Autttority 

Notice  is  hereby  given  that  on  June  16. 
1988.  the  Secretary  of  Health  and 
Human  Services  delegated  to  any  and 
all  Administrative  Law  Judges  in. 
assigned  to.  or  detailed  to,  the 
Departmental  Grant  Appeals  Board  the 
autiiority  to  conduct  hearings  and 
render  decisions  with  respect  to  the 
imposition  of  civil  remedies,  including 
exclusions  and  monetary  penalties  and 
assessments,  under  sections  1126. 
1128A.  1833(/).  1842(b).  (j).  (k),  (/)(3).  and 
(m).  and  1866(gJ  of  the  Social  Security 
Act:  and  sections  421(c)  and  427(b)(2)  of 
the  Health  Care  Quality  Improvement 


Act  of  1986  (Title  IV  of  Pub.  L  99-660): 
and  the  Program  Fraud  Civil  Remedies 
Act  (secUon  6103  of  Pub.  L.  99-509)  (42 
U.S.C.  1320a-7: 1320-7a:  1395/:  1395u(b). 
(j)>  (k).  (/)(3).  and  (m):  1395cc(g):  11131: 
and  11137:  and  31  U.S.C.  3803).  The 
delegation  does  not  include  sections 
1128(b)(6)(B).  (C).  and  (D).  n28A(b).  and 
1156  of  the  Social  Security  Act  (42  U.S.C. 
1320a-7(b)(6)(B),  (C),  and  (D).  1320a- 
7a(b],  and  1320C-5).  The  delegation  with 
regard  to  section  1842(/)  of  the  Social 
Security  Act  (42  U.S.C.  1395u(/))  does 
not  apply  to  hearings  or  decisions 
concerning  a  physician's  obligation  to 
make  a  refund  pursuant  to  section 
1842(7)  of  the  Social  Security  Act:  it  is 
limited  to  hearings  and  decisions 
concerning  the  imposition  of  a  civil 
monetary  penalty  for  failure  to  make  a 
required  refund  (section  1842(/)(3)  of  the 
Social  Security  Act/42  U.S.C. 
1395u(/)(3)). 

The  delegation  includes,  but  is  not 
limited  to,  the  authority  to  administer 
oaths  and  affirmations,  to  subpoena 
witnesses  and  documents,  to  examine 
witnesses,  to  exclude  or  receive  and 
give  appropriate  weight  to  materials  and 
testimony  offered  as  evidence,  to  make 
Hndings  of  fact  and  conclusions  of  law, 
and  to  determine  the  civil  remedies  to 
be  imposed.  The  determination  by  the 
Administrative  Law  Judge  is  final  unless 
reviewed  by  a  member  or  members  of 
the  Departmental  Grant  Appeals  Board 
in  accordance  with  regulations. 

The  delegation  was  effective  on  signing. 

Dated:  |une  29. 1988. 
S.  Anthony  McCann, 
Assistant  Secretary  for  Afanagewent  and 
Budget. 

jFR  Doc.  88-15213  Filed  7-6-88:  8:45  araj 
BtLUHQ  CODE  4UIMM-M 


Office  of  Human  Development 
Services 

Administration  for  ChiWren,  Youtti  and 
Famines;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

This  notice  amends  Part  D  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Office  of  Human  Development 
Services  as  follows:  Chapter  D.  Office  of 
Human  Development  Services  (45  FR 
64254)  as  last  amended.  September  29, 
1980:  and  Chapter  DC,  Administration 
for  Children.  Youth  and  Families 
(ACYF)  (49  FR  17593).  as  last  amended 
April  24. 1984.  This  reorganization 
would  consolidate  the  major  operational 
functions  of  the  Title  IV-E  program,  i.e. 
Foster  Care  and  Adoption  Assistance 


program  under  the  Children's  Bureau. 
ACYF. 

1.  Amend  Chapter  D,  Office  of  Human 
Development  Services,  D.20.  paragraph 
"F.  The  Administration  for  Children, 
Youth  and  Familes  (ACYF)"  by  deleting 
the  last  sentence  of  the  paragraph  and 
adding  the  following: 

Develops  strategies  of  programmatic 
reviews  of  State  Plans  for  programs  for 
children,  youth  and  families  funded  by 
HDS.  Participates  with  the  Office  of 
Regional  Operations  and  Regional 
Offices  in  the  development  of  strategies 
for  joint  financial  reviews  of  the  Title 
IV-E  program. 

2.  Amend  Chapter  DC,  as  follows: 

a.  Paragraph  "DC.IO  Organization. 
The  Administration  for  Children.  Youth 
and  FamiHes"  by  deleting  lines  11-13 
and  replacing  them  with  the  following: 

Children's  Bureau:  National  Center  on 
Child  Abuse  and  Neglect  and  Office  of 
Discretionary  Grants:  National  Center 
on  Child  Abuse  and  Neglect  Division. 
Program  Support  Division:  Office  of 
Child  Welfare  State  Grants:  Program 
Operations  Divisons.  Formula  Grants 
Division,  Finanical  Operations  Review 
Division: 

b.  Under  DC.20  Functions: 
(1)  Delete  paragraph  B.  "2 

Management  Support  Division  "  in  its 
entirety  and  replace  with  the  following: 

2.  Manof^ement  Support  Division 
provides  or  coordinates  all 
headquarters'  management  support 
services  including  personnel,  contracts 
and  grants,  budget  formulation  and 
executive  secretariat,  and 
administrative  services. 

In  conjunction  with  HDS/Office  of 
Management  Services,  is  responsible  for 
budget  formulation  and  execution. 
Manages  the  annual  ACYF  budget 
formulation  and  presentation  process  for 
program  funds  and  salary  and  expense 
resources:  coordinates  development  of 
necessary  budget  documents,  exhibits, 
and  support  materials. 

For  ACYF  programs  in  the  regions  and 
in  headquarters,  recommends 
allowances:  develops  apportionment 
materials:  maintains  commitment 
registers:  and  reconciles  monthly 
accounting  reports  from  the  DHHS 
accounting  system.  Develops  the  annual 
plan  for  obligation  of  grant  and  contract 
funds:  monitors  funding  units  for 
compliance  with  those  plans.  Manages 
the  central  office  salaries  and  expenses 
budget.  Assists  regional  offices  and  the 
Head  Start  Bureau  in  the  appeals  and 
hearings  process  related  to  suspension 
or  termination  of  Head  Start  grants. 

Provides  Executive  Secretariat 
services  to  ACYF:  receives,  assigns  and 
tracks  all  controlled  mail:  and  assures 


timely  and  accurate  responses.  Serves 
as  the  primary  ACYF  liaison  with  HDS 
offices  in  administrative  areas  of 
personnel,  payroll,  training,  word/data 
processing  systems,  and  equal 
opportunity  and  civil  rights.  Manages 
the  Merit  Pay  and  Employee 
Performance  Management  System 
process  in  ACYF  headquarters. 

Develops  and  manages  management 
information  systems  and  other  data 
analysis  systems  handling  data  which 
report  on  or  affect  ACYF  programs; 
analyzes  data  from  these  systems  and 
other  sources:  and  provides  assistance 
and  services  on  data  systems  to  ACYF 
units.  Serves  as  the  ACYF/OMB  Forms 
Clearance  Officer. 

Delete  paragraph  "D.  Children's 
Bureau"  in  its  entirety  and  replace  with 
the  following: 

D.  Children 's  Bureau  advises  the 
Commissioner  in  child  welfare,  foster 
care,  and  adoption  matters. 
Recommends  legislative  and  budgetary 
proposals,  operational  planning  system 
objectives  and  initiatives,  and  projects 
and  issue  areas  for  evaluation,  research 
and  demonstration  activities. 
Represents  ACYF  in  initiating  and 
implementing  inter-agency  activities  and 
projects  affecting  children.  Provides 
leadership  and  coordination  for  the 
programs,  activities,  and  subordinate 
units  of  the  Bureau. 

D.  1.  National  Center  on  Child  Abuse 
and  Neglect  and  Office  of  Discretionary 
Grant  Programs  manages  and  provides 
direction  and  leadership  to  the  National 
Center  on  Child  Abuse  and  Neglect  and 
directs  and  coordinates  the 
administration  of  discretionary  grants 
under  section  426  of  the  Social  Security 
Act  and  under  the  Adoption 
Opportimities  Act.  Advises  the 
Associate  Commissioner  and  the 
Commissioner  in  matters  related  to  child 
abuse  and  neglect  and  the  development 
and  operation  of  the  discretionary  grant 
program.  Provides  advice  and  guidance 
to  the  Regions  in  these  areas  of 
responsibility. 

D.l.a.  National  Center  on  Child  Abuse 
and  Neglect  Division  develops  policies 
and  plans  on  programs  relating  to  the 
prevention,  identification,  and  treatment 
of  child  abuse  and  neglect.  Proposes 
budgetary  and  legislative  initiatives. 
Develops  regulations,  guidelines  and 
instructions  to  assist  State  grant 
programs  on  child  abuse  and  neglect. 
Develops  and  implements,  through 
grants  and  contracts,  approved  research 
and  demonstration  programs  and  plans 
to  prevent,  identify  and  treat  child  abuse 
and  neglect.  Plans  and  implements 
training  and  technical  assistance 
activities  by  directly  managing  grants 


and  contracts.  Manages  the  Child  Abuse 
and  Neglect  State  Grant  Program. 

Develops,  maintains,  and  updates  the 
information  clearinghouse  on  child 
abuse  and  neglect  research  programs 
and  other  related  activities.  Through 
surveys  and  other  information  collection 
activities,  provides  information  on 
research  programs  directed  at 
preventing,  identifying  and  treating  child 
abuse  and  neglect.  Compiles,  analyzes, 
and  disseminates  publications  and  other 
materials  on  child  abuse  and  neglect. 
Provides  assistance  to  government 
agencies,  public  and  private  service 
organizations,  and  the  general  public 
concerning  information  on  child  abuse 
and  neglect.  Studies  the  trends  of 
incidence  of  child  abuse  and  neglect  and 
assists  in  the  development  of  central 
registries  and  forms  for  reporting  child 
abuse  and  neglect.  Provides  staff 
support  to  the  Advisory  Board  on  Child 
Abuse  and  Neglect  in  developing  and 
updating  Federal  standards,  preparing 
special  reports,  coordinating  Federally 
funded  programs,  and  other  activities  of 
the  Board. 

(1)  Program  Policy  and  Planning  Branch 

In  coordination  with  the  ACYF 
Division  of  Planning.  Research,  and 
Evaluation,  establishes  objectives, 
determines  priorities,  develops  and 
implements  research  and  demonstration 
programs,  and  plans  to  prevent,  identify 
and  treat  child  abuse  and  neglect. 
Recommends  evaluation  activities  to  be 
performed. 

With  the  Regional  Offices,  verifies 
eligibility  and  allocates  funds  to  States 
found  to  be  in  compliance  with  the 
requirements  of  the  Child  Abuse 
Prevention  and  Treatment  Act,  and 
monitors  State  programs  funded  under 
the  Act. 

Plans  and  implements  training  and 
technical  assistance  activities  by 
directly  managing  grants  and  contracts. 

Provides  staff  support  to  the  Advisory 
Board  on  Child  Abuse  and  Neglect  in 
the  development  and  updating  of 
Federal  Standards,  the  preparation  of 
special  reports,  the  coordination  of 
Federally  funded  programs,  and  other 
activities  of  the  Board. 

(2)  Clearinghouse  Branch 

Develops,  maintains,  and  updates  the 
Information  Clearinghouse  on  Child 
Abuse  and  Neglect  on  research  and 
demonstration  projects,  operating 
programs  and  other  activities.  Through 
surveys  and  other  information  collection 
activities  provides  information  on  a 
continuing  basis  on  research  and 
demonstration  projects  and  operating 
programs,  directed  at  preventing. 


identifying  and  treating  child  abuse  and 
neglect. 

Comphes,  analyzes,  prepares  and 
disseminates  information,  publications 
and  other  materials  on  child  abuse  and 
neglect. 

Provides  assistance  to  other 
government  agencies,  public  and  private 
service  organizations  and  the  general 
public  concerning  the  availability  and 
use  of  information  on  child  abuse  and 
neglect. 

Studies  the  incidence  of  child  abuse 
and  neglect  to  show  severity  and  trends 
and  assists  in  the  development  of 
central  registries  and  forms  for  reporting 
child  abuse  and  neglect. 

D.l.b.  Program  Support  Division 
manages  the  Title  IV-B  Child  Welfare 
Training  Program  and  the  Adoption 
Opportunities  Program.  Provides 
technical  expertise  in  specific, 
substantive  program  areas  for 
developing  programmatic  policies, 
standards,  model  laws,  regulations  and 
guidelines  for  child  welfare  services. 
Provides  expert  advice  and  assistance 
to  a  bToad  array  of  public  and  private 
agencies  in  these  areas.  Develops  areas 
for  research,  demonstration,  and 
evaluation  activities  to  investigate  the 
current  status  of  child  welfare  practices 
and  to  improve  the  quality  and  levels  of 
service  provided  to  children.  Manages 
discretionary  projects  assigned  to  the 
Bureau  which  are  related  to  child 
welfare  services  and  related  areas. 
Reviews  current  practices  and  problems: 
recommends  action  to  meet  special 
needs  of  children  at  risk:  and  promotes 
successful  models. 

Develops  and  implements  training  and 
technical  assistance  plans.  Analyzes 
regional  Children's  Bureau  training  and 
technical  assistance  reports  and 
provides  technical  guidance  to  the 
regional  offices.  Develops  model 
curricula  and  other  materials  for  training 
persons  engaged  in  child  welfare 
programs. 

(1)  Assistance  Branch 

Acts  as  the  principal  focus  within  the 
Program  Support  Division  for  developing 
and  implementing  policies,  advice  and 
plans  on  identifying  and  diagnosing 
children  and  families  who  need  child 
welfare  assistance  including  improving 
and  upgrading  services  to  children  and 
families  in  their  own  homes;  services  for 
children  and  families  in  need  of 
emergency  care:  services  to  children  in 
need  of  substitute  care  (with  foster 
famihes  or  in  institutions  or  group 
homes);  and  services  relating  to 
restoration  of  children  with  their 
families  and  permanency  planning. 
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(2)  Adoption  Opportunities  Branch 

Acts  as  the  principal  focus  within  the 
Division  for  development  of  policies, 
advice  and  plans  on  programs  relating 
to  the  improvement  of  adoption  services, 
especially  those  for  children  with 
special  needs.  Provides  technical 
expertise  in  developing  programmatic 
policies,  standards,  model  laws, 
regulatory  material  and  guidelines  for 
improving  adoption  services.  Provides 
expert  knowledge,  training  and 
technical  assistance  to  a  broad  array  of 
public  and  private  social  service 
agencies  in  improvement  of  adoption 
services. 

Develops  and  manages  the  Adoption 
Opportunities  Program  (Title  II  of  the 
child  Abuse  Prevention  and  Treatment 
and  Adoption  Reform  Act)  to  facilitate 
the  elimination  of  barriers  to  adoption 
and  to  provide  permanent  homes  for 
children  who  would  benefit  by  adoption. 
Develops  model  adoption  legislation  and 
procedures  and  provides  training  and 
technical  assistance  in  their  use  by 
States;  develops  and  manages  a  national 
adoption  information  exchange  system, 
including  the  operation  of  a  national 
adoption  exchange;  develops,  manages 
and  monitors  a  training  and  technical 
assistance  program  to  promote  quality 
standards  and  services  in  the  adoption 
of  children  with  special  needs. 

Develops  training  and  technical 
assistance  objectives  and  program 
guidance  for  the  Regional  Offices  in  the 
improvement  of  adoption  services. 
Identifies,  develops,  demonstrates  and 
disseminates  training  curricula  and 
technical  assistance  materials  for 
persons  providing  adoption  services. 
Recommends  areas  for  research, 
demonstration  and  evaluation  activities. 
Manages  assigned  discretionary 
projects. 

D.2.  Office  of  Child  Welfare  State 
Grants  manages,  corrdinates  and 
provides  direction  and  leadership  in  the 
program  operation,  policy  development 
and  fiscal  operations  and  review 
activities  included  under  titles  IV-B  and 
IV-E  of  the  Social  Security  Act.  Advises 
the  Associate  Commissioner  and  the 
Commissioner  in  child  welfare,  foster 
care,  adoption  assistance  and 
independent  living  matters.  Provides 
advice  and  guidance  to  Regions  on  the 
implementation,  operation  and  review  of 
child  welfare,  foster  care,  adoption 
assistance  and  independent  living 
programs  under  titles  IV-B  and  IV-E. 

D.2.a.  Program  Operations  Division 
generates  policies  and  procedures  for 
developing  State  child  welfare  program 
plans  authorized  under  titles  IV-B  and 
IV-E  of  the  Social  Security  Act  including 
child  welfare  services,  foster  care  and 


adoption  assistance;  develops  and 
interprets  regulations,  guidelines,  and 
instructions.  Coordinates  child  welfare 
services  with  other  Federal  agencies  and 
non-Federal  groups. 

Provides  technical  direction  on 
administration  of  state  grant  programs. 
Advises  Regional  Offices  on 
recommendation  for  disapproval  of 
State  plans  or  amendments. 

(1)  Implementation  Branch 

Performs  reviews  for  eligibility  of 
funds  under  Section  427.  Pub.  L.  96-272 
and  program  reviews  when  required; 
develops  compliance  review  procedures 
and  reviews  compliance  of  State  plans 
and  expenditures  with  the  requirements 
and  makes  recommendations  to  the 
Associate  Commissioner,  prepares 
appropriate  orientation  materials  for 
regional  offices  and  States;  assists  or 
prepares  regional  orientation  plans; 
analyzes  and.  in  conjunction  with 
regional  offices,  collects  child  welfare 
services  program  data;  formulates  and 
implements  the  Division's  planning 
strategy  including  the  development  of 
the  annual  operational  plan;  and 
engages  in  joint  program  planning  with 
States. 

(2J  Policy  Branch 

Develops  policies  and  procedures  for 
developing  State  plans  for  title  IV-E  and 
the  Child  Welfare  Program  authorized 
under  title  IV-B  of  the  Social  Security 
Act;  develops  and  interprets  regulations, 
guidelines  and  instructions  under  title 
IV-B  and  IV-E  of  that  Act  and  Pub.  L. 
96-272;  interprets  questions  of  State 
implementation;  assists  regional  office 
technical  assistance  activities  to  meet 
requirements  for  Slate  grants; 
coordinates  child  welfare  services  with 
other  Federal  agencies  and  non-Federal 
groups;  analyzes  regional  offices 
monitoring  and  training  and  technical 
assistance  reports;  and  provides 
program  technical  direction  to  regional 
offices. 

D.2.b.  Formula  Grants  Division 
develops  and  interprets  program- 
speciHc  fiscal  regulations,  guidelines 
and  instructions  for  the  management  of 
formula  grant  and  entitlement  programs 
including  Child  Welfare  Services,  Foster 
Care,  and  Adoption  Assistance. 
Provides  technical  guidance  to  the 
regional  offices  in  all  fiscal  aspects  of 
these  programs  and  develops 
procedures  for  the  regional  offices  to  use 
in  acting  on  requests  for  funds. 

Develops  the  annual  funding 
allocations  and  quarterly  financial 
plans,  reviews  all  States  estimates  of 
need.  Prepares  quarterly  State  grants  for 
award,  makes  adjustments  to  State 
funding  plans  as  required. 


Makes  financial  adjustments 
associated  with  deferral  and 
disallowance  actions.  Provides  technical 
expertise  to  the  regional  offices  in  the 
development  of  these  actions.  Processes 
all  these  actions  in  concert  with  the 
Office  of  Management  Services/Division 
of  Grants  and  Contracts  Management. 

Manages  technical  and  procedural 
activities  incident  to  audit  questions  and 
appeals.  Provides  technical  assistance 
to  the  HHS/Inspector  General  in 
developing  comprehensive  audit 
techniques  for  these  programs,  including 
sampling  and  review  methodology. 
Takes  part  in  audits  of  State  programs. 
Designs  audit  plans  to  meet  special 
circumstances. 

Provides  technical  advice  on 
regulations,  guidelines,  and  fiscal 
practices  to  Office  of  General  Counsel  in 
all  related  audit  appeals  being  heard  by 
the  DHHS  Grants  Appeals  Board. 
Provides  technical  assistance  on  issues 
affecting  ACYF  formual  and  entitlement 
programs  to  staff  of  the  Assistant 
Secretary  for  Legislation  and  for 
Management  and  Budget. 

D.2.C.  Financial  Operations  Review 
Division  arranges  for  and  participates  in 
financial  reviews  of  State  Child  Welfare 
Services.  Foster  Care  and  Adoption 
Assistance  grant  operations.  This 
requires  coordination  with  Regional 
Administrators,  and  includes  developing 
and  refining  procedures,  establishing 
standards  and  criteria,  and  training 
Regional  and  Central  Office  Staff  in 
conducting  regular  on-site  fmancial 
reviews. 

Coordinates  and  consults  as 
appropriate  and  necessary,  with  the 
Commissioner.  ACYF.  Staff  Office 
Directors,  and  Regional  Administrators 
in  organizing,  assigning  staff,  conducting 
the  reviews,  and  analyzing  review 
findings. 

Analyze  and  review  results  for 
consistency  in  application  and 
operation,  and  make  recommendations 
to  the  Commissioner.  ACYF,  on  policies 
and  procedural  improvements. 

Assists  OGC  with  cases  appealed  to 
the  Departmental  Grant  Appeals  Board 
as  a  result  of  the  financial  reviews, 

3.  For  this  realignment,  there  will  be 
no  change  in  the  functional  statement 
for  the  Office  of  Management  Services. 
The  current  functional  statement  is 
generically  stated  and  does  not  mention 
IV-E  as  part  of  its  function. 
Otis  R.  Bowen, 
Secretary 

|FR  Doc.  88-15216  Filed  7-6-88;  8:45  am) 
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Centers  for  Disease  Control 

Vital  and  Health  Statistics  National 
Committee;  Meeting 

ACTION:  Notice  of  meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  Subcommittee  on  Long-Term 
Care  Statistics  established  pursuant  to 
42  U.S.C.  242k.  section  306(k)(2)  of  the 
Public  Health  Service  Act,  as  amended, 
announces  the  following  Subcommittee 
meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics  Subcommittee  on 
Long-Term  Care  Statistics. 

Time  and  Date:  10:00  am-5:00  pm — 
July  19. 1988;  8:30  am-3:30  pm— July  20, 
1988. 

Place:  Hubert  H.  Humphrey  Building, 
Room  337A,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting 
is  for  the  Subcommittee  to  consider  a 
draft  of  the  DHHS  Long-Term  Care 
Facilities  Minimum  Data  Set,  status 
reports  on  the  Client  Minimum  Data  Set 
and  board  and  care  homes  and 
modifications  of  the  Subcommittee 
charge. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from  Richard  ).  Havlik,  M.D.,  Staff, 
National  Committee  on  Vital  and  Health 
Statistics,  Room  2-12,  Center  Building, 
3700  East  West  Highway,  Hyattsville, 
Maryland  20782,  telephone  (301)  436- 
7050. 


Dated:  ]uly  1. 1988. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control 

(FR  Doc.  88-15357  Filed  7-6-88;  8:45  am] 

BILLING  COOC  4160-10-W 


Food  and  Drug  Administration 
IDocket  No.  80P-0157  et  al.l 

Approved  Variances  for  Laser  Light 
Shows;  Availability 

agency:  Food  and  Drug  Administration. 
action:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  laser  products  have  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for  16 
organizations  that  manufacture  and 
produce  laser  light  shows,  light  show 
projectors,  or  both.  The  projectors 
provide  a  laser  light  display  to  produce 
a  variety  of  special  lighting  effects.  The 
principal  use  of  the  products  is  to 
provide  entertainment  to  general 
audiences. 

DATES:  The  effective  dates  and 
termination  dates  of  the  variances  are 
listed  in  the  table  below  under 
"Supplementary  Information.". 
ADDRESS:  The  applications  and  all 
correspondence  on  the  applications 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Friedman,  Center  for  Devices  and 


Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4874. 
SUPPLEMENTARY  INFORMATION:  Under  21 
CFR  1010.4  of  the  regulations  governing 
establishment  of  performance  standards 
under  section  356  of  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968  (42  U.S.C.  263f).  FDA  has  granted 
each  of  the  16  organizations  listed  in  the 
table  below  a  variance  from  the 
requirements  of  21  CFR  1040.11(c)  of  the 
performance  standard  for  laser 
products. 

Each  variance  permits  the  listed 
manufacturer  to  introduce  into 
commerce  a  demonstration  laser 
product  assembled  and  produced  by  the 
manufacturer  which  is  its  particular 
variety  of  laser  light  show,  laser  light 
show  projector,  or  both.  Each  laser 
product  involves  levels  of  accessible 
laser  radiation  in  excess  of  Class  II 
levels  but  not  exceeding  those  required 
to  perform  the  intended  function  of  the 
product. 

CDRH  has  determined  that  suitable 
means  of  radiation  safety  and  protection 
are  provided  by  constraints  on  the 
physical  and  optical  designs  and  by 
warnings  in  the  user  manuals  and  on  the 
products.  Therefore,  on  the  effective 
dates  specified  in  the  table  below,  FDA 
approved  the  request  variances  by  a 
letter  to  each  manufacturer  from  the 
Deputy  Director  of  CDRH. 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  of  the  product,  each 
product  shall  bear  on  the  certification 
label  required  by  21  CFR  1010.2(a)  a 
vaiance  number,  which  is  the  FDA 
docket  number,  and  the  effective  date  of 
the  variance  as  specified  in  the  table 
below. 


Docket  t^. 


Organization  granted  ttie  variance 


Demonstration  laser  product 


Effective  date/ 

termination 

dale 


80P-0157  (amendment) 

60P-0495  (rer>ewal) 

eZP-OIIB  (renewal) 

83P-0071  (renewal) 

e3V-Ol75  (renewal) 

83V-0383  (renewal) 


image  Erigineering  (Corporation,  10  Beacon 
Street,  Somerville,  Massachusetts  02143. 


Showlasers.  Incorporated.  P.O.  Box  561206, 
Dallas,  Texas  75356-1206. 

Falk  Special  Effects,  lr>corporated.  186  Paul 
Court.  Hillsdale,  New  Jersey  07642. 


Busct)  Entertainment  Corporation,  dt>a  Busch 

Gardens,  P.O.  Drawer  PO,  Williamstxirg, 

Virginia  23187 
Laser  Rays  Art  Productions,  Incorporated,  67 

E.    Evelyn   Avenue,   Suite    10.    Mountain 

View.  California  94041 
Rochester    Museum    and    Science   (^nter, 

StrasentMjrgh      Planetarium,      657      East 

Avenue,  Box  1460,  Rochester.  New  York 

14603. 


Laser  light  shows  and  for  tt>e  Model  Series  300  laser  projectors 
manufactured,  assembled,  and  produced  by  Image  Engineering 
Corporation.  The  laser  projectors  may  contain  Class  lllb  or  IV 
argon,  kypton.  helium-neon,  hellum-cadmum,  or  dye  lasers. 

Class  IV  Showlasers  Model  LPI  Laser  Effects  Projector  containing 
argon,  krypton,  or  dye  lasers  and  for  laser  light  shows  assemt>led 
and  produced  by  Showlasers,  Incorporated. 

Groundstar  Series  laser  profectors,  laser  light  sculpture  projectors, 
and  laser  light  shows  mar>ufactured,  assembled,  and  produced  l>y 
J.  Douglas  Falk  Engineering.  The  projectors  may  contain  Class  lllb 
HeNe  or  HeCd  lasers  and  up  to  Class  IV  Ar.  Kr,  Ar/Kr,  or  copper 
vapor  lasers. 

Laser  light  sf)Ows  produced  and  assembled  by  Busch  Entertainment 
Corporation  dt>a  Busch  Gardens  at  Hastings  Theater  irKorporating 
a  Laser  Media  LMS  Series  laser  projection  system. 

Laser  light  slx>ws  assembled  and  produced  by  Laser  Rays  Art 
Productions,  Incorporated  incorporating  tf>e  firm's  own  Class  IV  ion 
laser  projection  systems. 

Laser  light  shows  assembled  and  produced  t>y  the  Rocftester 
Museum  and  Scier>ce  CerMer  irKx>rporating  t>>e  firm's  laser  ligfit 
s>K)w  prelector  containing  a  Class  IV  ion  laser 


Mar  2.  1986 
Dec  11,  1988 


Feb  25.  1968 
Feb  26.  1990 

Mar  31,  1988 
Apr  30.  1990 


Mar  22,  1968 
Mar  15,  1990. 

Mar  2,  1966 
Mar  13,  1990 

Mar  28,  1986 
May  16.  1990 
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OochMNo. 


MV-0033  (renewal) 

86V-00S0  (renewal)  ..... 
87V-0234  (wnendment) 

87V-0396 

87V-0420 

88V-0012 _ 

88V-0016 

88V-0022 

88V-0032 „... 

88V-0041 


Oganizabon  granted  the  variance 


Lone  Star  Laser  Shows,  irKorporated,  8285 
El  Rio,  Suite  180,  Houston,  Texas  77054 

Tau  Beta  Pi  Association.  Calrfornia  Epsilon 
Chapter,  4800  Boelter  Hall,  UCLA  Campus, 
Los  Angeles,  California  90024. 

Florida  Cypress  Gardens.  PO.  Box  1  Cy- 
press Gardens,  Winter  Haven,  Florida 
33884 

Laser  Mirage,  Incorporated.  13363  42rKl 
Drive,  Yuma,  Arizona  85365. 

University  of  Winois  at  Chicago.  The  Interac- 
tive Image,  Electrical  Engmconng  A  Com- 
puter Science  Department,  Box  4348.  Chi- 
cago, Illinois  60680. 

Stars  Entertainment  Corporation.  dt>a  Stars, 
4645B  West  Market  Street,  Greertsfaoro, 
North  Carolina  27409. 

Yeshiva  University  Museum,  2520  Amster- 
dam Avenue,  New  YorV,  New  York  10033. 

Hi-Tech  Laser  Productions.  1666  New  York 
Avenue,  Huntington,  New  York  11748. 

East  Coast  Leisure  Properlns.  lrx:o<poraled, 
dba  The  Palace.  1500  Broadway,  Saugas, 
Massachusetts  01906. 

United  Stales  Naval  Academy,  Annapolis, 
Maryland  21402. 


Oemonslration  laser  product 


Lone  Star  Laser  Shows,  moorporated.  Model  2020  laser  protector 
and  shows  incorporating  the  Lone  Star  2020  projector  and  Laser 
Media  Senes  Protectors. 

Tau  Beta  Pi  Associatioa  California  Epsilon  Chapter,  Laserama  laser 
light  show  incorporating  the  argon  and  hekum-neon  Ctass  lllb 
Laserama  laser  protector 

Flonda  Cypress  Gardens  laser  light  shows  such  a*  "Laser  MagK," 
incorporating  Siarlasers  Starlight  Series  1-FC  and  Sea  World 
Model  SW-1  Class  IV  ion  laser  protectors. 

Laser  Mirage,  Incorporated  laser  light  shows  irKxxporatmg  ttie  Preci- 
SKXi  Protection  Systems,  Incorporated.  Model  TL240  laser  protec- 
tor 

Laser  light  display.  "The  Interactive  Image,"  produced  by  ttie  Univer- 
sity of  UlirKMS  at  Chicago,  Electrical  Engineering  and  Computer 
SciefKe  Departments,  incorporating  Laser  Fantasy's  Raintx>w 
2000  Senes  laser  protector 

Stars  EniertairvTient  Corporation  "Stars '  laser  light  show  irx:orporat- 
ing  the  Saence  Faction  Corfjoration  Laser-Chaser  2  laser  protec- 
tor with  the  km  Laser  Technology  5490A-01  ion  laser 

Yeshiva  University  Museum  laser  light  shows  using  ttie  Yeshiva 
University  Museum  Laser  Protection  System. 

Hi-Tech  Laser  Productions  laser  light  shows  incorporating  ttie  Laser 
Media  LM  laser  projector 

East  Coast  Leisure  Properties,  Incorporated,  dba  The  Palace,  laser 
hglH  stiows  incorporating  the  Laser  Media  Model  LMS  10  laser 
protection  system. 

United  States  Naval  Academy  laser  light  show  incorporating  the 
Image  Engineenng  Model  355  ACC  laser  projector 


Effective  date/ 

termination 

data 


Mar  2.  1988 
Feb  22.  1990 

Mar  28.  1988 
May  7.  1989 

Mar  11,  1988 
Aug  18.  1989 

Mar  2.  1988 
Mar  2,  1990 

Feb  25.  1988 
Feb  25.  1990 


Mar  9,  1986 
Mar  9,  1990. 

Mar  24.  1988 
Mar  24.  1990 
Feb  24.  1988 
Feb  24.  1990 
Feb  25,  1988 
Feb  25.  1990 

Feb  24.  1988 
Feb  24,  1990 


In  accordance  with  §  1010.4.  the 
applications  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  358.  82  Stat.  1177-1179 
(42  U.S.C.  263f))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director.  Center  for  Devices  and 
Radiological  Heahh  (21  CFR  5.86). 

Dated:  fune  28. 19B8. 
lohn  C.  Villforii. 

Director.  Center  for  Devices  and  Radiological 
Health. 

jFR  Doc.  88-15191  Filed  7-6-88;  8:45  am| 
B1U.INO  COOe  41MMI1-W 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Off  ice  of  Administration 
I  Docket  No.  N-«»-ia23| 

Submission  of  Proposed  Infonnation 
Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 


has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410. 
telephone  (202)  755-6050,  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 
SUPPLEMENTAMY  INFORMATION:  I'he 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 


proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3.'i07;  Section  7(d)  of 
the  Departmenl  of  Housing;  and  Url)an 
Development  Act,  42  U,S,C,  3535(d). 

Date:  (une  30, 1988. 
David  S.  Cristy. 

Deputy  Director.  Information  Policy  and 
Management  Division. 

Proposal:  Public  Housing  Child  Care 
Demonstration  Program  (FR-2467). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Infonnation  and  its  Proposed  Use:  The 
Public  Housing  Child  Care 
Demonstration  Program  will  provide 
grants  to  nonprofit  organizations  to 
assist  them  in  establishing  child  care 
facilities  in  lower-income  housing 
projects.  The  grants  will  also  be  used  to 
renovate  the  child  care  facility  and  to 
cover  certain  operating  expenses. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments,  Non-Profit  Institutions, 
and  Small  Businesses  or  Organizations. 


Frequency  of  Submission:  Recordkeeping  and  On  Occasion. 
Reporting  Burden: 


(dumber  of       ^       Frequency  Hours  per 

respondents     ^     o(  response  response 


Burden 
hours 


CNU  care  expenditures 

Partictpant's  application 

Reports  to  HUD 

Cttitd  care  facility  application . 
Annual  performance  report .... 

Recordkeeping  (PHAs) 

Recordt(eeping  (grantees) 


200 

300 
300 
300 

300 
200 
300 


1 
1 

1 

16 
4 
1 
1 


200 
300 
300 

4.800 

1,200 

200 

600 


Total  Estimated  Burden  Hours:  7,600. 

Status:  New. 

Contact:  Robert  M.  Hundley,  HUD. 
(202)  755-8072,  John  Allison,  OMB,  (202) 
395-6880. 

Date:  June  30. 1988. 
|FR  Doc.  88-15254  Filed  7-6-88;  8:45  am) 
BILUNO  COOE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(IIT-921-08-4121-10] 

Fort  Union  Regional  Coal  Team; 
Availat>ility  of  Proposed  Data 
Adequacy  Standards  for  the  Fort 
Union  Coal  Region;  Montana 

summary:  Proposed  Data  Adequacy 
Standards  for  the  Fort  Union  Region  are 
available  upon  request  beginning  July  7, 
1988.  The  public  is  invited  to  comment 
on  these  standards. 

DATE:  Public  comments  on  the  Proposed 
Data  Adequacy  Standards  are  requested 
by  August  22, 1988.  Comments  should  be 
sent  to  William  Krech  at  the  address 
shown  below. 

ADDRESS:  Copies  of  the  Proposed  Data 
Adequacy  Standards  may  be  obtained 
upon  request  from  either  William  Krech, 
Bureau  of  Land  Management  District 
Manager,  Dickinson  District,  204  Sims, 
P.O.  Box  1299,  Dickinson,  North  Dakota 
58602,  phone  (701)  225-9148,  or  James 
Luptak.  Director.  Energy  Impact  Office. 
State  of  North  Dakota,  Capitol  Building. 
Bismark,  North  Dakota  58505,  phone 
(701)  224-3188,  or  Bill  Frey,  Coal 
Coordinator,  Bureau  of  Land 
Management  State  Office,  222  North 
32nd  Street,  P.O.  Box  36800,  Billings 
Montana  59107.  phone  (406)  657-6841. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Krech  of  the  above  address  or 
telephone  number. 

SUPPLEMENTARY  INFORMATION:  The 

Proposed  Data  Adequacy  Standards 
contain  recommended  levels  of  data  to 
be  acquired  prior  to  the  leasing  of 


delineated  federal  coal  tracts.  Data 
adequacy  standards  are  proposed  for 
geology,  paleontology,  soils,  hydrology, 
wildlife,  air.  cultural  resources, 
economics,  and  social  and  land-use 
disciplines  within  the  Fort  Union  Region. 
The  standards  are  being  prepared  by  a 
multidisciplinary  task  force  composed  of 
federal  and  state  resource  specialists. 
The  task  force  was  appointed  and 
guided  by  the  Fort  Union  Regional  Coal 
Team.  The  data  adequacy  standards  are 
being  prepared,  with  public  input,  at  the 
direction  of  the  Department  of  the 
Interior  as  an  outcome  of  the 
supplemental  EIS  to  the  Federal  Coal 
Management  Program. 

The  Regional  Coal  Team  welcomes 
comments  on  any  aspect  of  these 
standards. 

Dated:  June  21, 1988. 
Robert  A.  Teegarden, 
Acting  State  Director. 
(PR  Doc.  88-14982  Filed  7-6-88;  8:45  am) 

BHXINQCOOC  4310-ON-M 


[ID-040-4322-08] 

Salmon  District,  Avaiial>ility  of  the 
Rangeland  Program  Summary  (RPS) 
Update  on  the  Big  Lost-Mackay 
Grazing  Environmental  Statement 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Department  of  Interior 
has  prepared  an  update  of  the 
Rangeland  Program  Summary  (RPS)  on 
the  Big-Lost  Mackay  Environmental 
Statement. 

The  Rangeland  Program  Summary 
(RPS)  summarizes  the  progress  made 
toward  implementation  of  the  program 
set  forth  in  the  original  RPS  document 
and  discusses  the  future  management 
direction  that  will  be  taken  by  the 
Bureau  of  Land  Management  in  this 
portion  of  the  Salmon  District.  The  RPS 
also  summarizes  the  future  rangeland 


monitoring  and  evaluation  efforts  that 
will  be  conducted. 

Copies  of  the  Rangeland  Program 
Summary  are  available  for  review  at  the 
following  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hale,  Bureau  of  Land 
Management,  P.O.  Box  430,  Salmon, 
Idaho  83467,  telephone  (208)  756-5400. 

Dated:  June  27. 1988. 
Robert  W.  Heidemann, 

Associate  District  Manager. 

[FR  Doc.  88-15188  Filed  7-«-88;  8:45  am| 

BIUJNG  CODE  4310-C6-4I 


IMT-070-08-4050-91] 

Butte  District  Grazing  Advisory  Board, 
Montana;  Meeting 

agency:  Bureau  of  Land  Management, 

Butte  District  Office,  Interior. 

action:  Notice  of  meeting. 

summary:  a  meeting  of  the  Butte 
District  Grazing  Advisory  Board  will  be 
held  Wednesday,  August  10  in  the 
conference  room  of  the  Dillon  Resource 
Area  Office,  Ibey  Building.  Dillon.  The 
meeting  will  begin  at  9:00  a.m.  The 
agenda  will  include  (1)  an  overview  of 
range  improvement  projects  projected 
for  FY  89;  (2)  the  Bureau's  wild  horse 
and  burro  adoption  program;  (3)  riparian 
management  efforts  in  the  district;  and 
(4)  a  discussion  of  prescribed  burning  as 
a  tool  for  vegetable  manipulation. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  board  or  file  written 
statements  for  the  board's 
consideration.  Anyone  wishing  to  make 
oral  statements  should  make  prior 
arrangements  with  the  district  manager. 
Summary  minutes  of  the  meeting  will  be 
maintained  in  the  district  office  and  will 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACR 
James  A.  Moorhouse,  District  Manager. 
Butte  District,  Bureau  of  Land 
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Management.  Box  3388.  Butte,  Montana 

59702. 

|une  27. 1988. 

Gerald  L.  Quinn. 

Acting  District  Manager. 

|FR  Doc.  88-15260  Tiled  7-6-88;  8:45  am) 

MLLINQ  CODE  431ft-ON-M 


(MT-030-08-44 10-02] 

Diclcinson  District  Advisory  Council 
Held  Trip;  North  Dakota 

AGENCY:  Bureau  of  Land  Management 

(BLM).  Interior. 

action:  Notice  of  Field  Trip. 

summary:  The  District  Advisory  Council 
for  the  Bureau  of  Land  Management's 
Dickinson  District  will  meet  ]uly  28, 
1988,  in  Belfield,  North  Dakota,  for  a 
field  trip  m  the  western  part  of  the 
District. 

Major  objectives  of  the  trip  will  be  to 
view  and  discuss:  (1)  Parcels  involved  in 
recent  land  exchanges  in  Bowman 
County,  and  (2)  oil  and  gas  development 
adjacent  to  Theodore  Roosevelt 
National  Park  near  Medora. 

The  public  is  invited  to  participate  in 
this  field  trip  but  must  provide  their  own 
transportation. 

Location,  Date,  and  Time:  July  28. 
1968.  from  7:00  a.m.  to  approximately 
4:30  p.m.  Mountain  Daylight  Time. 
Participants  will  meet  at  Trapper's 
Kettle  restaurant,  Belfield.  North 
Dakota. 
FOR  FURTHER  INFORMATION  CONTACT 

William  F.  Krech.  District  Manager.  P.O. 
Box  1229.  Dickinson,  North  Dakota. 
58602:  Telephone  (701)  225-9148. 
VViUUB  F.  Krach. 
District  Manger. 
Dated:  ]nne  29. 1988. 

|FR  Doc.  S8-1S261  Filed  7-6-88:  8:45  am] 

BIUJHOCOOC  41W-0N-M 

|NM-94(M>S-4111-13;  Ny  NM  704101 

Proposed  Reinstatement  of 
Terminstlon  Oil  and  Gas  Lease  l»y 
Conoco,  Inc.;  New  Mexico 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  Under  the  provisions  of  43 
CFR  3108.2-3.  Conoco.  Inc..  petitioned 
for  reinstatement  of  oil  and  gas  lease 
NM  NM  70410  covering  the  following 
described  lands  located  in  Chaves 
County,  New  Mexico: 

T  12  S..  R.  30  E..  NMPM. 

Sec.  13:  8W  y4NEWi.  N ViSEV«: 
Sec.  15:  AIL 


Containing  760.00  acres. 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payments  of 
rental  was  due  to  inadvertance. 

No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of 
$500.00  has  been  paid.  Future  rentals 
shall  be  at  the  rate  of  $5.00  per  acre  per 
year  and  royalties  shall  be  at  the  rate  of 
16%  percent.  Reimbursement  for  cost  of 
the  publication  of  this  notice  shall  be 
paid  by  the  lessee. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination. 
November  1. 1967. 

Dated:  June  22. 198B. 
Thomas  D.  Geldmi. 

Acting  Chief,  Adjudication  Section. 
|FR  Doc.  88-1S262  Filed  7-&-«8:  &45  am] 

BILUNG  OOOE  431fr-FS-M 


INM-«4(MW-4«11-ia:  NM  NM  44311] 

Proposed  Refnstatement  of 
Termination  Oil  and  Gas  Lease  tyy 
Conoco,  Inc.;  New  Mexico 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  Under  the  provisions  of  43 
CFR  3108.2-3.  Conoco,  inc.,  petitioned 
for  reinstatement  of  oil  and  gas  lease 
NM  NM  44311  covering  the  following 
described  lands  located  in  Chaves 
County,  New  Mexico: 

T.12  S..  R.  30  E..  NMPM, 
Sec.  14:  All. 

Containinft  64OX)0  acres. 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payments  of 
rental  was  due  to  inadvertance. 

No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of 
$500.00  has  been  paid.  Future  rentals 
shall  be  at  the  rate  of  $5.00  per  acre  per 
year  and  royalties  shall  be  at  the  rate  of 
16%  percent  Reimbursement  for  cost  of 
the  pubhcation  of  this  notice  shall  be 
paid  by  the  lessee. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination. 
November  1. 1987. 

Date:  ]um  22. 1986. 
Hiomn  D.  Golden. 

Acting  Chief,  Adjudication  Section. 
[PR  Doc  88-15283  Filed  7-8-88:  8:45  am| 


INTERNATIONAL  TRADE 
COMMISSION 

IlnvssMgatlont  Nos.  701-TA-293,  -294,  and 
-29S  (Preliminary)  and  731-TA-412  Througti 
-419<Pr«liinkMry)i 

Industrial  Belts  From  Israel,  Italy, 
Japan,  Singapore,  South  Korea, 
Taiwan,  the  United  Kingdom,  and  West 
Germany 

agency:  International  Trade 
Commission. 

action:  Institution  of  preliminary 
countervailing  duty  and  antidumping 
investigations  and  scheduling  of  a 
conference  to  be  held  in  connection  with 
the  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  the  following 
preliminary  countervailing  duty 
investigations  under  section  7a3(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1671b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  of  industrial  bells  •  that  are 
alleged  to  be  subsidized  by  the 
Governments  of,  and  imported  from — 
Israel  (investigation  No.  701-TA-293 

(Preliminary)). 
Singapore  (investigation  No.  701-TA- 

294  (Preliminary)),  and 

South  Korea  (investigation  No.  701-TA- 

295  (Preliminary)). 

The  Commission  hereby  also  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  of  industrial  belts  that  are 
alleged  to  be  sold  in  the  United  States  at 
less  than  fair  value,  that  are  imported 
from — 


'  For  the  purposei  of  these  investigalioni.  the 
term  "industrial  tiells"  includes  belling  und  bells  for 
muchiner>.  in  part  or  wtiolly  of  rubber  or  plastics, 
provided  for  in  items  356  02.  358.06.  35«.0e.  356.09. 
358  n.  3Sa.l4.  3S8.ie.  657.25.  and  773.35  of  the  Tariff 
Schedules  of  the  United  Slates.  Specifically 
excluded  from  the  scope  of  these  investigations  are 
imports  of  conveyor  belts  and  imports  of  automotive 
beU».  (Automotive  belts  Include  belts  for  such  motor 
vehicles  as  cars,  buses,  on-lhe-road  trucks,  etc..  and 
also  the  frotit-end  engine  drive  belts  for  industrial 
vehicles  s«ch  a*  road  graders  af>d  cranes: 
automotnre  belts  do  not  include  any  bells  'or 
agricultural  equipawat). 


Israel  (investigation  No.  731-TA-412 

(Preliminary)), 
Italy  (investigation  No.  731-TA-413 

(Preliminary)), 
japan  (investigation  No.  731-TA-414 

(Preliminary)), 
Singapore  (investigation  No.  731-TA- 

415  (Preliminary)). 

South  Korea  (investigation  No.  731-TA- 

416  (Preliminary)). 

Taiwan  (investigation  No.  731-TA-417 

(Preliminary)), 
The  United  Kingdom  (investigation  No. 

731-TA-418  (Preliminary)),  and 
West  Germany  (investigation  No.  731- 

TA-419  (Preliminary)). 

As  provided  in  sections  703(a)  and 
733(a).  respectively,  the  Commission 
must  complete  preliminary 
countervailing  duty  and  antidumping 
investigations  in  45  days,  or  in  this  case 
by  August  15. 1988. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  Subparts  A  and  B 
(19  CFR  Part  207).  and  Part  201.  Subparts 
A  through  E  (19  CFR  Part  201). 

EFFECTIVE  DATE:  June  30, 1988. 

FOR  FURTHEll  MFORMATION  CONTACT. 

Bonnie  Noreen  (202-252-1183).  Office  of 
Investigations,  IJ.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission  s  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-2S2-100a 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  June  30. 1988.  by  The  Gates  Rubber 
Co.,  Denver.  CO. 

Pactidpatum  in  thm  investigations 

Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 


entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §§  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  July  22, 1988,  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW..  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Bonnie 
Noreen  (202-252-1183)  not  later  than 
July  19, 1988,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  countervailing  and/or 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  by  or  before  12:00  noon  on 
July  26, 1988.  a  written  statement  of 
information  pertinent  to  the  subject  of 
the  investigations,  as  provided  in 
I  207.15  of  the  Commission's  rules  (19 
CFR  207.15).  A  signed  original  and 
fourteen  (14)  copies  of  each  submission 
must  be  filed  with  the  Secretary  to  the 
Commission  in  accordance  with  §  201.8 
of  the  rules  (19  CFR  201.8).  All  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  ajn.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 


submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6  of 
the  Commissions  rules  (19  CFR  201.6). 

Authority:  These  invesUgations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  {  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secrelar)'. 

Issued:  July  1. 1968. 

|FR  Doc.  88-15233  Filed  7-6-88:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

IDoclcet  No.  AB-167  (Sifl>-No.  lOSSX)] 

Consolidated  Rail  Corp.— Exemption- 
Abandonment  Of  ttie  Weirton 
Secondary  Track  in  Harrison  and 
Tuscarawas  Counties,  OH 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  23.95-mile  line  of  railroad  between 
milepost  66.05  at  Cadiz  Junction. 
.Harrison  County,  OH,  and  milepost  90.0 
in  Dennison,  Tuscarawas  County,  OH. 

Applicant  has  certified  that  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  Une 
(or  by  a  State  or  local  governmental 
entity  acting  on  behalf  of  such  user) 
regarding  cessation  of  service  over  the 
line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandormient  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  August  6. 
1988,  unless  stayed  pending 
reconsideration.  Petitions  to  stay 
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regarding  matters  that  do  not  involve 
environmental  issues  *  and  formal 
expressions  of  intent  to  file  an  offer  of 
Tinancial  assistance  under  49  CFR 
1152.27(c)(2)  '  must  be  filed  by  July  17. 
1988  and  petitions  for  reconsideration,' 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
July  27, 1988  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  E. 
Mechem.  Consolidated  Rail  Corporation. 
Room  1138.  Six  Penn  Center  Plaza, 
Philadelphia,  PA  19103-2959. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  July 
12, 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115.  Interstate 
Commerce  Commission,  Washington. 
DC  20423)  or  by  calling  Carl  Bausch, 
Chief,  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  |une  28. 1988. 

By  the  Commission,  jane  F.  Mackall, 
Director,  OfHce  of  Proceedings. 
Kathleen  M.  King. 
Acting  Secretary. 
|FR  Doc.  88-18159  Filed  7-«-86:  8:45  am] 
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'  A  stay  will  tie  routinely  Issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  parly  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  lie  made  prior  lo  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parle  No.  274  (Sut>-No. 
8|,  Exemption  of  Out-of-Service  Rail  Lines  (not 
printed),  served  March  8, 1968. 

*  See  Exemption  of  Rail  Line  Atmndonments  or 
Discontinuance — Offers  of  Financial  Assistance.  4 
I.C.C.  2d  164,  served  December  21. 1987.  and  Tmal 
rules  published  in  the  Fadaral  Raglsier  on  Deceml>er 

22. 1987  (52  FR  48440-48440). 

'  Several  comments  opposed  to  the  proposed 
abandonment  already  have  l>een  Tiled.  They  and 
any  other  comments  and  petition*  for 
reconsideration  or  stay  filed  by  the  |uly  17, 1988  and 
|uly  27.  1988  due  dates  will  be  addressed  by  the 
Commission  in  a  sulwequent  decisionts). 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  AvaHabWty  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

Administration.  Office  of  Records 

Administration. 

ACTtON:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303(a). 
DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  August 
22, 1988.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration. 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPI^MENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  ail  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 


a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending: 

1.  Department  of  the  Air  Force  (Nl- 
AFU-87-24).  Expense  and  Performance 
Reports  from  the  Air  Force  medical 
program. 

2.  Department  of  the  Air  Force  (Nl- 
AFU-87-34).  Records  relating  to  air 
terminal  configurations,  procedures,  and 
obstacles  (records  are  used  as  input  to 
permanent  publications). 

3.  Department  of  the  Air  Force  (Nl- 
AFU-8a-3e).  Records  relating  to  the 
administration  of  postal  accounts. 

4.  Department  of  the  Air  Force  (Nl- 
AFU-8&-37  and  Nl-AFU-88-38). 
Records  relating  to  the  proper  handling 
of  classified  information. 

5.  Department  of  the  Air  Force  (Nl- 
AFU-88-40].  Health,  outpatient,  and 
psychiatric  clinic  index  cards. 

6.  Department  of  the  Army, 
Environmental  Support  Group  (Nl-AU- 
88-4).  Output  data  and  reports  produced 
from  automated  Battalion  Tracking  and 
Vietnam  Experience  files  (both 
automated  files  are  permanent). 

7.  Department  of  Defense.  Office  of 
the  Secretary  (Nl-330-88-3).  Uniformed 
Services  University  of  the  Health 
Sciences  student  record  files. 

8.  Defense  Intelligence  Agency  (Nl- 
373-88-4).  Routine  logistics  and 
engineering  files  relating  to  the  Defense 
Intelligence  Analysis  Center. 

9.  Department  of  the  Navy  (Nl-NU- 
86-4).  A  comprehensive  schedule  of  all 
aspects  of  Navy  and  Marine  Corps 
logistical  operations.  Included  are  40 
permanent  items. 

10.  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Office  of  Law  Enforcement 


(Nl-436-88-2).  Agent  cashier  fund  and 
informant  contracts,  electronic 
surveillance  reports  and  recordings. 

11.  Department  of  Commerce, 
International  Trade  Administration  (Nl- 
151-88-9).  Temporary  photographic 
material  removed  during  archival 
processing  from  permanent 
photographic  records  relating  to  trade 
fairs. 

12.  Department  of  Commerce. 
International  Trade  Administration  (Nl- 
151-88-11).  Records  of  the  Information 
Resources  Policy  and  Planning  Division. 

13.  Office  of  the  Comptroller  of  the 
Currency  (Nl-101-88-4).  Annual  oaths 
of  national  bank  directors. 

14.  Federal  Emergency  Management 
Agency  {Nl-311-88-1).  Computerized 
Activities  Results  Lists  submitted  by  the 
states. 

15.  Federal  Energy  Regulatory 
Commission  (Nl-138-88-2). 
Comprehensive  records  disposition 
schedule. 

16.  Department  of  Health  and  Human 
Services,  Family  Support 
Administration,  Office  of  Community 
Services.  Federal  Task  Force  on  the 
Homeless  (Nl-292-88-1).  Routine 
administrative  records. 

17.  Department  of  Justice.  Drug 
Enforcement  Administration  {Nl-170- 
88-1).  Special  agent  career  management 
files. 

18.  National  Archives  and  Records 
Administration  (Nl-64-87-2).  Working 
papers  and  other  documentation  of  the 
FBI  Appraisal  Project  Task  Force,  1981- 
87.  (The  Final  Report  and  other  selected 
records  are  designated  for  permanent 
retention.) 

19.  National  Security  Agency  (Nl-457- 
88-5).  NSA  schedules  are  classifitd  in 
the  interest  of  national  security  pui^uant 
to  Executive  Order  12356  and  are  further 
exempt  from  public  disclosure  pursuant 
to  the  National  Security  Act  of  1947,  50 
U.S.C.  403{d)(3],  and  Pub.  L.  86-36. 

20.  Panama  Canal  Commission  (Nl- 
185-88-4).  Routine  administrative 
correspondence  of  the  Washington 
Office.  1950-74. 

21.  Small  Business  Administration 
(Nl-309-87-2).  Comprehensive  schedule 
covering  all  electronic  information 
systems. 

22.  Department  of  State,  Bureau  for 
Management.  Office  of  Management 
Operations  (Nl-59-88-21).  Manpower 
utilization  progress  reports. 

23.  Department  of  the  Treasury,  Office 
of  the  Secretary  (Nl-56-86-6).  Exchange 
Stabilization  Fond  operations  and 
administrative  files. 

24.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-58-88-2). 
Revisions  to  RCS 102.  Assistant 


Commissioner  (Examination — National 
Office). 

Dated:  (une  30, 1968. 
Don  W.  Wilson, 

Archivist  of  the  United  States. 

[Fit  Doc.  88-15224  Filed  7-6-88:  8:45  am] 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing  in  Maui,  Hawaii  Aircraft 
Accident 

In  connection  with  its  investigation  of 
the  accident  involving  Aloha  Airlines 
Flight  243,  N73711,  on  April  28, 1988,  the 
National  Transportation  Safety  Board 
will  convene  a  public  hearing  at  9:00 
a.m.  (local  time),  on  July  12, 1988,  in  the 
Grand  Ballroom  III  of  the  Westin  Hotel, 
1900  5th  Avenue.  Seattle,  Washington. 
For  more  information  contact  Mike 
Benson.  Office  of  Government  and 
Public  Affairs,  National  Transportation 
Safety  Board,  800  Independence 
Avenue.  SW..  Washington,  DC  20594, 
telephone  (202)  382-6607. 
Bea  Haidesty. 

Federal  Register  Liaison  Officer 
July  1. 1988. 

|FR  Doc.  88-15283  Filed  7-6-88:  8:45  am) 
BIUING  CODE  7S33-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-261] 

Carolina  Power  &  Light  Co.  et  aL,  and 
Robinson  Steam  Electric  Plant,  Unit 
No.  2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
20.103(c)(2),  regarding  the  administration 
of  physical  examinations  for  users  of 
respiratory  equipment,  to  the  Carolina 
Power  &  light  Company  (CP&L  or  the 
licensee),  for  the  Robinson  Steam 
Electric  Plant.  Unit  No.  2.  located  in 
Darlington  County.  South  Carolina. 

EnvironmeBtal  Assessment 

Identification  of  Proposed  Action 
The  proposed  exemption  would 
permit  the  licensee  to  administer 
physical  examinations  for  users  of 
respiratory  equipment  at  an  interval  of 
every  9  to  15  months,  as  opposed  to  the 
12-month  interval  required  by  10  CFR 
20.103(c)(2).  These  examinations  verify 
the  physical  capability  of  individuals  to 
use  respiratory  protective  equipment  in 
an  environment  containing  airborne 
radioactive  material. 


The  Need  for  the  Proposed  Action 

Currently,  the  licensee  schedules 
physical  examinations  every  8  to  12 
months  to  assure  compliance  with  the 
12-month  requirement  Consequently, 
there  are  calendar  years  in  which  two 
examinations  are  scheduled.  Because  of 
the  number  of  licensee  employees 
requiring  examinations,  a  two-month 
period  (e.g.  June  1  to  July  31)  is  set  aside 
for  the  administration  of  all  physical 
examinations.  To  assure  compliance 
with  the  12-month  requirement  all 
examinations  in  the  following  year  must 
be  completed  before  June  1.  Approval  of 
this  proposed  exemption  would  provide 
greater  fiexibility  in  scheduling  of 
examinations  and  preclude  the  need  for 
administration  of  two  examinations  in 
the  same  calendar  year. 

Environmental  Impacts  of  the  Proposed 
Action 

We  have  evaluated  the  environmental 
impacts  related  to  granting  the 
requested  exemption.  The 
administration  of  physical  examinations 
for  users  of  emergency  respiratory 
equipment  on  the  schedule  proposed  by 
the  licensee  will  not  in  any  way,  reduce 
the  integrity  of  any  safety  system. 
Accordingly,  post-accident  radiological 
releases  will  not  be  greater  than 
previously  determined  nor  does  the 
proposed  schedule  for  physical 
examinations  otherwise  affect 
radiological  plant  effluents,  and  there  is 
no  significant  increase  in  occupational 
exposures.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  this  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  the  use  of  systems 
located  entirely  within  the  restricted 
area,  as  defined  in  10  CFR  Part  20.  It 
does  not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Because  it  has  been  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  to  the 
exemption  will  have  either  no 
envBDnmental  impacts  or  greater 
environmental  impacts. 

The  principal  alternative  to  granting 
the  exemptwn  would  be  to  deny  the 
requested  exemption.  Such  action  would 
not  reduce  environmental  impacts  of  the 
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Robinson  Steam  Electric  Plant.  Unit  No. 
2.  operations  and  would  not  enhance  the 
protection  of  the  environment. 

Alternative  Use  of  Resources 

This  action  would  involve  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(operating  license)  for  the  Robinson 
Steam  Electric  Plant,  Unit  No.  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  No  Signiflcant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  January  30, 1986,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington,  DC, 
and  at  the  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29353. 

Dated  at  Rockvilie.  Maryland,  this  29th  day 
of  June,  1988. 

For  The  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director,  Project  Director  H-J,  Division  of 
Reactor  Projects  l/Il.  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  88-15243  Filed  7-6-88:  8:45  am| 
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(Docket  No.  50-424] 

Georgia  Power  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amemdment 
to  Technical  Specification  (TS)  3.6.2.2, 
"Spray  Additive  System,"  to  the  Georgia 
Power  Company,  et  al.  (the  licensee)  for 
the  Vogtle  Electric  Generating  Plant, 
Unit  1  located  on  the  licensee's  site  in 
Burke  County,  Georgia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  letter  dated  February  4, 1988,  the 
licensee,  submitted  a  request  for  a 
change  of  TS  3.6.2.2  which  defmes  the 
upper  and  lower  volume  limits  of  the 
sodium  hydroxide  solution  in  the 
containment  spray  additive  tank.  The 


proposed  change  alters  the  percentage 
of  level  span  corresponding  to  the  lower 
limit  from  87.7  percent  to  89.9  percent 
and  that  corresponding  to  the  upper 
limit  from  97.4  percent  to  97.2  percent. 
Also,  the  bases  for  TS  3.6.2.2  are  revised 
to  specify  the  limiting  volumes  of 
sodium  hydroxide  delivered  to  the 
containment  spray  pumps  in  gallons 
rather  than  in  the  percentages  of  level 
span  of  the  spray  additive  tank. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  required 
to  correct  a  discrepancy  in  the  Technical 
Specifications. 

Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  the  amendment,  the 
volume  limits  of  the  spray  additive  tank 
correspond  to  the  amount  of  the  sodium 
hydroxide  solution  required  to  be 
delivered  to  the  containment  spray 
pumps.  Also,  the  specified  minimum 
value  of  8.5  pH  for  the  post-accident 
containment  sump  water  wHl  still  be 
met  with  this  amendment.  Accordingly, 
the  amendment  will  not  increase  the 
probability  or  consequences  of  any 
reactor  accident  sequence  and  will  not 
otherwise  affect  any  other  radiological 
impact  associated  with  the  facility. 
Consequently,  the  Commission 
concludes  that  there  are  no  significant 
radiological  impacts  associated  with  the 
proposed  amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
amendment,  any  alternative  to  this 
amendment  will  have  either  no 
significantly  different  environmental 
impact  or  greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Stat-ement  related  to  the 
operation  of  the  Vogtle  Electric 


Generating  Plant,  Units  1  and  2"  dated 
May  1985. 

Agencies  and  Persons  Consulted 

The  NRC  stafl'  has  reviewed  the 
licensee's  request  that  supports  the 
proposed  amendment.  The  NRC  staff  did 
not  consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the 
amendment  dated  February  4, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Document  Room, 
1717  H  Street  NW.,  Washington,  DC, 
and  at  the  Burke  County  Library,  412  4th 
Street.  Waynesboro,  Georgia  30830. 

Dated  at  Rockvilie.  Maryland,  this  30th  day 
of  June  1988. 

For  The  Nuclear  Regulatory  Commission. 
David  B.  Matthews, 

Director.  Project  Directorate  11-3.  Division  of 
Reactor  Project  l/ll,  Office  of  the  Nuclear 
Reactor  Regulation. 
[FR  Doc  88-15244  Filed  7-6-68;  8:45  am) 
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Intent  To  Relocate  Records  for  ttie 
Millstone  Nuclear  Power  Station 

agency:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  intent  to  relocate  the 
records  for  the  Millstone  Nuclear  Power 
Station. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory  Commission 
(NRC)  is  moving  the  Local  Public 
Document  Room  (LPDR)  records 
collection  for  Northeast  Nuclear  Energy 
Company's  Millstone  Nuclear  Power 
Station  from  the  Waterford  Public 
Library,  Waterford,  Connecticut,  to  an 
as  yet  undetermined  location.  The  Board 
of  Trustees  of  the  Waterford  Public 
Library  has  asked  that  the  collection  be 
relocated.  The  purpose  of  this  notice  is 
to  invite  public  comment  on  possible 
LPDR  sites. 

date:  Comment  period  expires  August  5, 
1988.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
filed  on  or  before  this  date. 
AOORESSES:  Written  comments  may  l>e 
submitted  to  Ms.  Juanita  Beeson,  Chief, 


Rules  Review  and  Editorial  Section, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  1717  H  Street  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jona  L.  Souder,  Local  Public 
Document  Room  Program  Director, 
Freedom  of  Information/Local  Public 
Document  Room  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  301^92-7536,  or  Toll  Free 
800-638-8081. 

SUPPLEMENTARY  INFORMATION:  Since 
August  1971,  the  Waterford  Public 
Library,  49  Rope  Ferry  Road,  Waterford, 
Connecticut,  has  served  as  the  NRC 
Local  Public  Document  Room  repository 
for  records  relating  to  the  Millstone 
Nuclear  Power  Station.  The  document 
collection  includes  essentially  all 
publicly-available  records  considered 
by  the  NRC  in  the  licensing  and 
regulation  of  the  Millstone  Nuclear 
Power  Station.  At  the  present  time,  the 
collection  takes  up  approximately  150 
linear  feet  of  shelf  space  in  addition  to 
some  microfiche  and  microfiche 
equipment. 

Among  the  factors  the  NRC  will 
consider  in  selecting  a  new  location  for 
the  collection  are  the  following: 

(1)  Whether  the  institution  is  an 
established  document  repository  located 
within  50  miles  of  the  nuclear  facility 
with  a  history  of  impartially  serving  the 
public; 

(2)  The  physical  facilities  available, 
including  shelf  space,  patron  workspace, 
and  copying  equipment; 

(3)  The  willingness  and  ability  of  the 
library  staff  to  maintain  the  LPDR 
collection  and  assist  the  public  in 
locating  records: 

(4)  The  nature  and  extent  of  related 
research  resources,  such  as  government 
documunts: 

(5)  The  public  accessibility  of  the 
library,  including  parking,  ground 
transportation,  and  hours  of  operation, 
particularly  evening  and  weekend  hours; 

(6)  The  proximity  (within  50  miles)  of 
the  library  to  the  Millstone  Nuclear 
Power  Station  located  approximately 
five  ntiles  southwest  of  New  London. 
Connecticut;  and 

(7)  The  proximity  of  the  library  to 
existing  user  groups  of  the  collection,  if 
known. 


Public  comments  are  requested  on 
libraries  in  the  vicinity  of  the  Millstone 
Nuclear  Power  Station  that  might  be 
considered  for  selection  as  the  new 
location  for  this  NRC  looal  public 
document  room  collection. 

Dated  at  Bethesda,  Maryland,  this  30th  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Commission. 

Linda  Robinson, 

Chief  Freedom  of  Information/Local  Public 
Document  Room  Branch.  Division  of  Freedom 
of  information  and  Publications  Seivices. 
Office  of  Administration  and  Resources 
Management. 

[FR  Doc.  88-15245  Filed  7-6-88:  8:45  am) 
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All  Chemical  isotope  Enrichment,  Inc.; 
Setting  Time  and  Place  of  Special 
Prehearing  Conference 

Before  Administrative  Judges:  Morton 
B.  Margulies,  Chairman,  Dr.  Emmeth  A. 
Luebke,  Dr.  Oscar  H.  Paris. 

In  the  matters  of  All  Chemical  Isotope 
Enrichment,  Inc.,  (AlChemlE  Facility-1 
CPDF),  Docket  No.  50-603-CP/OL 
(ASLBP  No.  88-570-01-CP/OL),  and  All 
Chemical  Isotope  Enrichment,  Inc., 
(AlChemIE  Facility-2  Oliver  Springs), 
Docket  No.  50-604-CP  (ASLBP  No.  88- 
571-01-CP). 

The  special  prehearing  order 
scheduled  to  begin  on  July  21, 1988, 
pursuant  to  10  CFR  2.751(a),  will 
commence  at  9:30  a.m.  local  time  on  that 
date  at  the  University  of  Tennessee, 
College  of  Law  Moot  Courtroom,  1505 
West  Cumberland  Avenue,  Knoxville, 
Tennessee.  Should  it  be  necessary,  the 
conference  will  continue  to  the  following 
day,  at  the  same  location. 

It  is  so  ordered. 

For  the  Atomic  Safety  and  Licensing  Board. 
Morton  B.  Margulies, 
Chairman.  Administrative  Law  Judge. 
|FR  Doc.  88-15246  Filed  7-6-88;  8:45  am] 

BILLING  COOE  759(MI1-M 

(Docket  No.  50-261] 

Carolina  Power  &  Light  Co.;  H.  B. 
Robinson  Steam  Electric  Plant,  Unit 
No.  2;  Exemption 

I. 

The  Carolina  Power  &  Light  Company 
(CP&L  or  the  licensee)  is  the  holder  of 
Operating  License  No.  DPR-23  that 
authorizes  operation  of  the  H.  B. 
Robinson  Steam  Electric  Plant,  Unit  No. 
2.  The  license  provides,  among  other 
things,  that  the  H.  B.  Robinson  Steam 
Electric  Plant,  Unit  No.  2,  is  subject  to 
all  rules,  regulations,  and  Orders  of  the 
Commission  iiow  or  hereafter  in  effect. 

The  station  is  a  single-unit  pressurized 
water  reactor  at  the  licensee's  site 


located  in  Darlington  County.  South 
Carolina. 


I!. 


On  November  19. 1980,  the 
Commission  published  a  revised  §  50.48 
and  a  new  Appendix  R  to  10  CFR  Part  50 
regarding  fire  protection  features  of 
nuclear  power  plants.  The  revised 
§  50.48  and  Appendix  R  became 
effective  on  February  17, 1981.  Section 
III  of  Appendix  R  contains  15 
subsections,  lettered  A  through  O.  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  One 
of  these  subsections.  III.J.  is  the  subject 
of  the  licensee's  exemption  request. 

Section  III.J,  of  Appendix  R  to  10  CFR 
Part  50,  Emergency  Lighting,  requires  8- 
hour  battery  powered  lighting  units  in 
areas  needed  for  operation  of  safe 
shutdown  equipment  and  along  access 
and  egress  routes  thereto. 

in. 

By  letters  dated  June  29, 1984,  and 
January  16, 1985,  CP&L  requested 
approval  of  exemption  from  the 
technical  requirements  of  section  III.)  of 
Appendix  R  to  10  CFR  Part  50 
concerning  the  need  for  8-hour  battery 
powered  lighting  units  in  areas  needed 
for  operation  of  safe  shutdown 
equipment  and  along  access  routes.  The 
exemption  request  relates  to  the  access 
routes  to  the  safety  injection  pump  room 
and  the  service  water  intake  structure. 
The  licensee  also  requested  an 
exemption  for  the  containment  and 
residual  heat  removal  (RHR)  pit  areas 
where  manual,  cold  shutdown 
operations  are  required  and/or  where 
possible  repairs  may  be  needed.  The 
staffs  evaluation  of  the  licensee's 
request  is  provided  below. 

The  reason  for  requiring  8-hour 
battery  powered  emergency  hghting  is  to 
ensure  that  at  least  minimal  lighting  is 
available  for  the  performance  of  manual 
actions  necessary  for  safe  shutdown 
after  a  fire.  Usually  manual  actions  are 
required  for  valve  alignment,  repairs 
and  pump  control  operations.  A  fire  at 
the  north  end  of  the  auxiliary  building 
hallway  on  the  ground  level  would 
prevent  access  to  the  SI-864  A  and  B 
valves  in  the  safety  injection  pump 
room.  Also,  manual  operation  of  service 
water  valve  V6-12D,  located  at  the 
intake  structure,  would  require 
emergency  lighting.  The  licensee  has 
stated  that  due  to  the  numerous 
alternate  access  pathways,  a  large 
number  of  fixed  emergency  lighting  units 
would  have  to  be  installed,  and  the 
routing  of  associated  cabling  to  provide 
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the  necessary  electrical  power  for 
redundant  lighting  is  not  practicable. 

In  the  areas  where  lighting  units 
would  not  be  installed,  dedicated 
portable,  hand-held  lighting  would  be 
provided  for  the  operator  to  perform  the 
necessary  functions.  The  licensee 
justifies  this  approach  on  the  basis  that 
the  availability  of  dedicated  portable 
hand-held  lighting  provides  a  level  of 
emergency  lighting  equivalent  to  that 
required  by  section  111.]  for  the  above 
areas. 

The  technical  requirements  of  section 
III. J  of  Appendix  R  are  not  expressly  met 
at  the  intake  structure  and  along  the 
access  route  to  the  safety  injection 
pump  room  because  fixed,  individual  8- 
hour  battery  powered  lighting  units  are 
not  provided  for  safe  shutdown. 

At  the  north  end  of  the  auxiliary 
building,  the  staff  was  concerned  about 
the  availability  of  a  reliable  means  of 
illumination  and  whether  the  path  of 
travel  would  be  unobstructed  and  easily 
traversed.  The  alternate  access  route  to 
the  safety  injection  pump  room  follows 
the  exterior  of  the  auxiliary  building 
along  the  east  and  north  sides  of  the 
safety  injection  pump  room  exterior 
door.  Portable  hand-held  lighting  will  be 
provided  for  operator  access  to  the 
safety  injection  pump  room.  Permanent 
emergency  lighting  is  provided  inside 
the  safety  injection  pump  room  to 
operate  the  required  equipment. 
Protable  lights  will  be  provided  in  the 
control  room  for  performing  the  required 
functions  at  the  service  water  intake 
structure.  These  portable  lights  will 
provide  adequate  illumination  for  the 
operators  to  access  the  intake  structure 
and  operate  valve  V6-12D. 

Since  the  only  manual  actions 
required  inside  the  containment  and 
RHR  pit  are  for  the  operation  of  valves 
for  cold  shutdown,  sufficient  time  is 
available  for  the  licensee  to  take 
appropriate  action  to  re-energize  the  ' 
normal  containment  lighting  or  assemble 
portable  lighting  units  prior  to 
containment  entry. 

Based  on  the  above  evaluation  of 
alternate  access  routes  and  provision  for 
portable,  hand-held  lighting,  the  staff 
concludes  that  adequate  lighting  will  be 
available  in  access  areas  and  to  perform 
necessary  safe  shutdown  functions. 
Therefore,  the  licensee's  request  for 
exemptions  from  the  requirements  of 
section  111.}  of  Appendix  R  for  certain 
paths  to  the  safety  injection  pump  room 
is  acceptable  and  should  be  granted. 
Furthermore,  the  staff  concludes  that  the 
installation  of  &-hour  battery  powered 
emergency  lighting  units  inside  the 
containment  would  not  significantly 
improve  the  level  of  fire  protection  for 
this  fire  area.  The  licensee  has  sufficient 


time  available  to  take  appropriate  action 
to  re-energize  the  normal  containment 
lighting  or  to  assemble  portable  lighting 
units  prior  to  containment  entry. 
Therefore,  their  omission  is  an 
acceptable  exemption  from  section  III.J 
of  Appendix  R,  and  application  of  the 
regulation  in  this  particular 
circumstance  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

IV. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a],  that  (1)  these  exemptions  as 
described  in  section  111  are  authorized 
by  law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  are 
consistent  with  the  common  defense  and 
security  and  (2)  special  circumstances 
are  present  for  the  exemptions  in  that 
application  of  the  regulation  in  these 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purposes  of  Appendix  R  to  10  CFR  Part 
50.  Therefore,  the  Commission  hereby 
grants  the  following  exemptions  from 
the  requirements  of  section  III.)  of 
Appendix  R  to  10  CFR  Part  50: 

1.  Access  and  egress  routes  to  the: 

a.  Safety  injection  pump  room;  and 

b.  Service  water  intake  structure. 

2.  Containment  and  RHR  pit  areas 
where  manual,  cold  shutdown 
operations  are  required  and/or  where 
possible  repairs  may  be  needed. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(52  FR  29103). 

For  further  details  with  respect  to  this 
action,  see  the  requests  for  exemption 
dated  June  29, 1984,  and  January  16, 
1985,  and  letter  dated  January  29, 1988 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC,  and  at  the  Hartsville 
Memorial  Library.  Home  and  Fifth 
Avenues,  Hartsville,  South  Carolina 
29535. 

This  exemption  is  effection  upon 
issuance. 

Dated  a(  Rockvilie.  Maryland,  this  30th  day 
of  June.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vuga, 

Director,  Division  of  Reactor  Proiects  l/ll. 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Uoc.  88-15247  Filed  7-8-88: 8:45  am| 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  By  Office  of 
Management  and  Budget 

Agency  Clearance  Office:  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  DC  20549. 

Extension 


File  No. 


Form/reguiation 


270-51  Foffti  10 

270-58  Form  S-1 

270-60  Form  S-2 

270-61  Form  S-3 

270-«  Form  S-«. 

270-^  Form  S-1 1 

270-137  Regulation    13D/G.    Schedule    130/ 
Schedule  13G. 

270-68  Form  8-8. 


Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  the  following  regulation/forms: 
Form  10  effecting  170  respondents  at  113 
burden  hours  per  form;  Form  S-1 
effecting  1442  respondents  at  1284 
burden  hours  each:  Form  S-2  effecting 
334  respondents  at  587  burden  hours 
each;  Form  S-3  effecting  1730 
respondents  at  419  burden  hours  each: 
Form  S-8  effecting  2482  respondents  at 
90  burden  hours  each;  Form  S-11 
effecting  359  respondents  at  860  burden 
hours  per  response;  Forms  13D  and  G 
effecting  6536  respondents  at  14.9  hours 
per  response:  and  Form  8-B  effecting  59 
respondents  at  8  hours  per  response.  All 
of  these  forms,  except  Regulaton  13D/G. 
are  registration  statements  for  public 
offerings.  Forms  13D  and  G  disclose 
beneficial  ownership  of  securities 
exceeding  five  percent. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Robert 
Neal  at  the  address  below.  Direct  any 
comments  concerning  the  accuracy  of 
the  estimated  average  burden  hours  for 
compliance  with  SEC  rules  and  forms  to 
Kenneth  A.  Fogash,  Deputy  Executive 
Director.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549-«004.  and  Robert 
Neal,  Clearance  Officer.  Office  of 
Management  and  Budget.  Room  3228 
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New  Executive  Office  Building, 
Washington,  DC  20503. 

June  30. 1988. 
Shiriey  E.  Hollis, 

A  ssislant  Secretary. 

|KR  Doc.  8&-1528(>  Filed  7-&-88:  8:45  am) 

8ILUNG  COOE  MIO-Ot-M 


(Release  No.  34-25873;  File  No.  SR-Amex- 
88-191 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Filing 
of  and  Order  Granting  Accelerated 
Approval  to  Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act")' 
and  Rule  19b-4  thereunder.*  the 
American  Slock  Exchange.  Inc.  ("Amex" 
or  "Exchange"),  on  June  30, 1988, 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  to  extend  until 
December  31. 1988  the  pilot  plan  for 
equity  (stock)  options  during  emergency 
or  unusual  market  conditions. 

In  November  1985.  the  Amex 
implemented  a  pilot  program  to  be  used 
during  short  periods  of  extremely  high 
order  flow  for  the  execution  of  options 
orders  automatically  routed  to  the 
Exchange  through  the  Amex's  routing 
system,  AUTOAMOS."  Under  the  pilot 
program,  the  implementation  of 
emergency  procedures  could  be 
authorized  by  the  concurrence  of  two 
Floor  Governors  when,  in  their  opinion, 
the  Exchange  received  an  extremely 
large  influx  of  both  system  and  non- 
system  orders,  such  that  the  affected 
specialist(s)  could  not  expose  each 
AUTOAMOS  order  to  the  crowd.  Under 
these  circumstances,  the  specialist  in  the 
affected  option  was  permitted  to 
execute  incoming  AUTOAMOS  orders 
either  as  agent  against  the  book  or  as 
principal,  without  exposing  them  to  the 
crowd. 

In  January  1987.  the  pilot  plan  for 
equity  options  was  extended  and 
enhanced  by  the  utilization  of  AUTO- 
EX.*  AUTO-EX  is  an  automatic  system 
that  permits  member  firms  to  route 
public  customer  market  and  marketable 
limit  orders  of  up  to  20  contracts  ' 


'  15  U.S.C.  76s(b)(1)  (1982). 

»  17  CFR  240.19b-4  (1987). 

'  This  pilut  was  approved  by  the  Commission  in 
Securities  Exchange  Act  Release  No.  22447 
(September  24. 1985).  50  FR  40093. 

•  See  Securities  Exchange  Act  Release  No.  24228 
(March  18. 1987).  52  FR  Setn. 

'  The  Amex's  proposal  to  increase  the  size  of 
elif(ibie  orders  in  (he  AUTO-EX  system  from  10  to 
20  contracts  was  approved  in  Securities  Excliange 
Act  Rrlease  No.  24899  (September  10, 1937),  52  FR 
.15012. 


through  AUTOAMOS  for  automatic 
execution  at  the  best  bid  or  offer 
displayed  at  the  time  the  order  is 
entered  into  the  system.  If  the  best  bid 
or  offer  is  on  the  specialist's  book,  the 
incoming  order  is  routed  to  the 
specialist's  post,  where  it  is  executed 
against  the  book  order.  If  the  best  bid  or 
offer  is  not  on  the  specialist's  book,  the 
contra  side  of  the  AUTO-EX  trade  is 
assigned  to  one  of  the  Amex  Registered 
Options  Traders  ("ROTs")  who  have 
signed  on  the  system  or  to  the  specialist 
who  participates  in  the  rotation. 

AUTO-EX  is  implemented  when  two 
floor  officials  have  determined  that  an 
emergency  situation  involving  high  order 
flow  is  occurring.  The  AUTO-EX  pilot 
plan  for  equity  options  has  been  highly 
successful  in  enhancing  execution  and 
operational  efficiencies  during 
emergency  situations.  The  Amex 
believes  that  it  is  important  to  continue 
to  have  available  the  most  efficient 
means  of  dealing  with  emergency,  high 
volume  situations.  Accordingly,  the 
Exchange  proposes  to  extend  the 
AUTO-EX  pilot  program  pending 
Commission  approval  of  Amex's 
proposal  seeking  permanent  approval  of 
AUTO-EX's  use  in  all  equity  options,* 
so  that  it  can  continue  to  be  activated  in 
equity  options  when  emergency 
situations  occur.^ 

The  Commission  believes  that  the 
proposed  rule  change  will  benefit  public 
customers,  member  firms,  and  Amex 
floor  brokers  by  ensuring  that  orders 
routed  to  the  Exchange  through 
AUTOAMOS  will  be  handled  efficiently 
during  periods  of  peak  volume.  By 
utilizing  the  AUTO-EX  system  during 
these  periods.  AMEX  ROTs  who  elect  to 
participate  in  the  pilot  will  be  able  to 
participate  more  fully  in  trading  during 
fast  markets.  In  addition,  the  proposed 
procedures  should  allow  Amex 
specialists  more  time  to  handle  non- 
system  orders  during  these  periods. 

Accordingly,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  section  6  *  and  the 
rules  and  regulations  thereunder.  The 
Commission  believes  that  extending  the 
AUTO-EX  pilot  plan  will  enhance  the 
execution  of  orders  during  emergency 
situations  and  will  facilitate 


'  See  SecuntMs  Exchange  Act  Release  Na  2S0S6 
(October  23. 19871 

^  The  Commiaston  extended  the  pilot  program 
through  June  30. 1988  in  Securities  Exchange  Act 
Release  No.  2S487  (March  1&  198B). 

•l5U.S.C.78f(19B2). 


transactions  in  securities  and  protect  the 
investing  public. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  in  the  Federal  Register. 
Accelerated  approval  of  the  Exchange's 
rule  change  is  necessary  in  order  to 
ensure  continuous  operation  of  the  pilot 
program,  which  is  due  to  expire  on  June 
30, 1988.  In  addition,  the  Amex  has  not 
proposed  any  modifications  to  the  pilot 
program. 

interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
al!  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communication  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC. 
Copies  of  such  Tiling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  28, 1988. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  die 
proposed  rule  change  is  approved  until 
December  31. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Dated:  lune  30, 1968. 
Shiriey  E.  HoUis. 
Assistant  Secretary. 
[PR  Doc.  88-15287  Piled  7-8-88;  8:45  am) 
BIUJNG  COOE  MW-Ot-M 


[RdMM  No.  34-2S8e^  FN*  No.  SR-OTC- 
88-8] 

Self-Regulatory  Organizationa; 
Depository  Trust  Company;  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 


•  15 use  78s(bM2) (1982). 
">  17  CFR  200.30-3(a)  (1987). 
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notice  is  hereby  given  that  on  June  8, 
1988,  the  Depository  Trust  Company 
("DTC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change.  The  proposal 
modifies  DTC's  Same-Day  Funds 
Settlement  ("SDFS")  Service  procedures 
regarding  the  crediting  of  dividend, 
interest  and  periodic  principal  payments 
to  SDFS  participants.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  proposed  rule  change. 

The  proposal  modifies  SDFS  Service 
practices  and  procedures  to  allocate  to 
participants  all  dividend,  interest  and 
periodic  principal  payments  on  SDFS 
securities  in  next-day  funds  on  payable 
date.  In  addition,  a  separate  monthly 
refund  will  be  made  to  participants 
consisting  of  all  investment  earnings 
realized  by  DTC  as  a  result  of  receiving 
same-day  funds  on  payable  date  from 
paying  agents  for  SDFS  securities. 

The  SDFS  Service  currently  provides 
for  pass-through  of  dividends,  interest 
and  periodic  principal  payments  to 
participants  in  same-day  funds  on  the 
day  received  by  DTC  from  the  paying 
agent.  However,  in  order  to  be  passed 
along  to  SDFS  Participants  in  same-day 
funds  on  the  day  received,  these  funds 
must  be  sent  in  a  prescribed  format  to 
DTC's  account  at  the  Federal  Reserve 
Bank  of  New  York  by  2:45  p.m.  EST. 
This  special  requirement  has  resulted  in 
operating  difficulties  for  paying  agents 
and  DTC.  Some  paying  agents  have 
expressed  to  DTC  concerns  about 
exception  processing.  Many  have 
indicated  to  DTC  that  DTC's 
requirements  for  the  receipt  of  SDFS 
payments  will  be  impossible  to  meet 
once  higher  payment  volumes  are 
reached,  including  the  2:45  p.m.  EST 
cutoff  time,  a  requirement  DTC  views  as 
essential  if  timely  settlement  with  its 
Participants  is  to  occur  in  same-day 
funds.  For  reasons  ranging  from  the 
timing  of  paying  agent  funding  to 
geographic  location,  DTC  states  that  its 
success  in  obtaining  timely  SDFS 
payments  has  been  marginal. 

DTC,  to  address  these  problems,  has 
decided  to  process  these  payments  in 
the  same  way  they  are  processed  in  the 
Next-Day  Funds  Settlement  ("NDFS") 
System  by  automatically  allocating  all 
dividend,  interest  and  periodic  principal 
payments  on  payable  date  in  next-day 
funds.  This  arrangement  will  allow 
paying  agents  to  make  payment  to  DTC 
on  payable  date  in  same-day  funds 
using  existing  NDFS  arrangements.  The 
funds  will  be  invested  by  DTC  until  the 
following  business  day  with  earnings 
accumulated  in  a  separate  refund 


account  to  be  distributed  monthly  to 
those  participants  that  received 
dividend,  ini-erest  and  periodic  principal 
credits  in  SDFS  securities.  Similar  to 
DTC's  NDFS  refund  policy,  refund 
reductions  (haircuts)  will  be  applied  to 
any  SDFS  Participant  who  is  (or  is 
affiliated  with]  a  paying  agent  that 
failed  to  provide  same-day  funds  to  DTC 
on  the  payable  date.  This  haircut  will  be 
equal  to  the  interest  cost  incurred  by 
DTC  to  fund  credits  to  Participants  for 
any  payments  due  from  this  paying 
agent  which  were  not  received  on  the 
payable  date. 

DTC  will  apply  the  next-day  funds 
eligibility  standard  for  dividend,  interest 
and  periodic  principal  payments  for 
same-day  funds  issues.  This  standard 
requires  that  the  agent  must  pay  DTC  on 
payable  date  in  same-day  funds  in  all  of 
the  issues  for  which  it  acts  if  it  wishes  to 
be  certain  that  DTC  will  make  eligible  a 
new  issue  for  which  the  agent  is  to  act 
as  paying  agent. 

The  proposal  will  not  affect  DTC's 
existing  procedures  for  paying 
reorganization,  redemption  and  maturity 
proceeds  on  SDFS  securities.  These 
payments  will  continue  to  be  allocated 
to  Participants  in  same-day  funds 
through  the  SDFS  settlement  system 
when  collected. 

DTC  states  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934,  as  amended  ("Act"),  in  that 
it  promotes  the  prompt  and  accurate 
clearance  and  settlement  of  transactions 
in  securities  that  settle  in  same-day 
funds.  DTC  states  that  the  proposed  rule 
change  will  be  implemented  in  a  manner 
designed  to  safeguard  the  securities  and 
funds  in  DTC's  custody  or  under  its 
control. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4.  At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington  DC 


20549.  Reference  should  be  made  to  File 
No.  SR-DTC-88-6. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  Tiled  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  the  filing  (SR-DTC-88-e)  and 
of  any  subsequent  amendments  also  will 
be  available  for  inspection  and  copying 
at  DTC's  principal  office. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  June  30. 1988. 
Shiriey  E.  HolUs, 
Assistant  Secretary. 
|FR  Doc.  88-15268  Filed  7-.«-^  8:45  am] 
anxiNO  cooc  mio-oi-ii 


[Release  No.  34-25871;  FHe  No.  SR-NAOS- 
8S-12] 

Self -Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Government  Securities 
Activities  of  Memlier  Firms 

Ihirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  Act 
("Act"),  15  U.S.C.  78s(9b)(l),  notice  is 
hereby  given  that  on  April  5, 1988,  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items,  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Cliange 

The  proposed  rule  change  amends  the 
NADS  By-Laws  and  the  Rules  of  Fair 
Practice  to  implement  the  provisions  of 
the  Government  Securities  Act  of  1986 
("GAS"),  and  provides  rules  governing 
the  government  securities  activities  of 
NASD  members. 


II.  Self-Regulatory  Organization's 
Statement  of  the  l*urpose  of.  and 
Statutory  Basis  for.  the  l*roposed  Rule 
Change 

In  its  fihng  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  statutory  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  betow.  The 
NASD  has  prepared  summaries,  set 
forth  in  section  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Rei>ulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  amendments  to  the  By- 
Laws  and  Rules  of  Fair  Practice  and 
new  government  securities  rules  are 
designed  to  provide  the  NASD  with  the 
ability  to  carry  out  its  responsibihties 
under  the  Act.  as  amended  by  the  GAS. 

The  amendments  to  the  By-Laws 
incorporate  into  existing  By-Laws 
provisions  appropriate  references  to 
government  securities  brokers  and 
dealers  or  to  the  rules  promulgated  by 
the  Department  of  the  Treasury  pursuant 
to  section  15c(b)  of  the  Act. 

Substantive  changes  to  the  By-Laws 
include  a  new  section  8  to  Article  VII 
that  allows  the  Board  of  Governors  to 
adopt  government  securities  rules 
subject  to  member  vote  and  a  new 
section  6  of  Article  XVI  that  applies  to 
limitations  of  powers.  New  section  6 
states  that  the  By-Laws  provisions 
governing  qualifications  of  members  and 
conferring  rulemaking  authority  upon 
the  NASD  shall  not  be  inconsistent  with 
section  15A(f)  of  the  Act.  This  provision 
is  similar  to  an  existing  provision  in  the 
By-Laws  relating  to  municipals 
securities  brokers  and  dealers.  The 
amendments  also  contain  changes  to 
Article  II.  Section  4  of  the  By-Laws  that 
defines  the  term  "disqualification"  in  a 
manner  similar  to  the  definition  of 
"statutory  disqualification"  set  forth  in 
section  3{a)(39)  of  the  Act.>  These 
changes  are  intended  to  incorporate  into 
the  By-Laws  language  added  to  section 
3(a)(39)  of  the  Act  by  the  GSA. 

The  proposed  amendments  to 
Schedule  C  to  the  By-Laws  add  a  new 
Part  X.  This  section  defines  government 
securities  principals  and 


'  The  dennition  of  "disqualiricalion" 
encompHRsed  in  Article  II.  section  4  of  the  By-Laws 
does  not  fully  conform  to  the  definition  found  in 
section  3(aH39|  of  (be  Ad  because  it  omits  the 
enumerated  offenses  set  forth  in  section  1S(b){4)(D) 
and  (E)  of  the  Act  [See  section  3(a(3gHE)). 


representatives.  It  also  requires 
registration  of  government  securities 
principals  and  representatives  and 
exempts  from  registration  persons 
serving  in  an  exclusively  clerical  or 
ministerial  capacity.  The  definitions  of 
the  categories  of  individuals  required  to 
be  registered  either  as  principals  or 
representatives  track  the  provisions  of 
§  400.3(c)  of  the  Treasury  regulations. 
Such  registration  is  required  to  provide 
the  NASD  with  the  information  needed 
to  make  a  determination  of  potential 
statutory  disqualification  and  identify  a 
firm's  principals  for  purposes  of  contact 
with  and  examination  of  the  firm. 

The  amendment  to  Article  I.  section  5 
of  the  Rules  of  Fair  Practice  is  intended 
to  clarify  that  the  applicable  Rules  of 
Fair  Practice  do  not  apply  to  members 
that  are  registered  with  the  SEC  under 
section  15c  as  sole  government 
securities  brokers  or  dealers.  The 
provisions  of  the  Rules  of  Fair  Practice 
will  remain  fully  applicable  to  members 
registered  under  section  15(b)  of  the  Act. 

The  remaining  provisions  of  the 
proposed  rule  change  are  designated  as 
"Government  Securities  Rules."  These 
rules  are  substantially  parallel  to  the 
NASD  Rules  of  Fair  Practice  in  areas  in 
which  the  NASD  believes  that  such 
rules  are  consistent  with  NASD 
obligations  under  the  provisions  of 
section  15A(f)  of  the  Act. 

The  proposed  rules  include  provisions 
relating  to  the  maintenance  of  books 
and  records,  supervisory  procedures, 
and  regulation  of  the  activities  of 
members  that  are  experiencing  financial 
or  operational  difficulties  or  that  are 
changing  their  exemptive  status  under 
the  customer  protection  provisions 
applicable  to  government  securities 
brokers  and  dealers.  In  addition,  these 
rules  contain  a  government  securities 
advertising  rule.  The  rules  also  provide 
the  framework  for  the  NASD  to  bring 
disciplinary  actions  pursuant  to  the 
NASD  Code  of  Procedure. 

The  NASD  has  adopted  the  proposed 
rule  change  pursuant  to  section  15A(f)(2) 
of  the  Act  Section  15A(f)(2)  provides  the 
NASD  with  the  authority  to  implement 
rules  to:  (1)  Enforce  compliance  by 
registered  brokers  and  dealers  with 
applicable  provisions  of  the  Act;  (2) 
provide  for  the  disciplining  of  its 
members  and  persons  associated  with 
its  members:  (3)  provide  for  reasonable 
inspection  and  examination  of  books 
and  records  of  registered  brokers  and 
dealers:  and  (4)  prohibit  fraudulent, 
misleading,  and  deceptive  and  false 
advertising.  The  proposed  rule  change  is 
designed  to  enable  the  NASD  to  carry 
out  its  statutory  obligations  in  a  manner 
consistent  with  the  Act  as  amended  by 


the  GSA.  and  the  rules  and  regulations 
promulgated  thereunder. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  NASD  solicited  comments  on  the 
proposed  rule  change  in  Notices  to 
Members  87-24  and  87-53.  A  total  of  six 
comments  were  received  in  response  to 
Notice  87-24  and  five  in  response  to 
Notice  87-53.  Copies  of  the  Notices  to 
Members  and  comment  letters  have 
been  submitted  to  the  Commission  as 
Exhibit  2  to  this  filing.  Commentators 
suggested  a  number  of  changes,  which 
they  believed  would  conform  the 
proposed  rule  change  to  the  purposes  of 
the  GSA  and  suggested  that  the  number 
of  proposed  rule  changes  concerning 
advertising  be  reduced.  The  NASD 
Board  of  Governors  considered  the 
comments  and  made  several  changes  to 
the  proposals  based  upon  such  review. 
The  NASD  responded  to  the  comments 
in  its  filing  with  the  Commission. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  tiie 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
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the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room  at 
the  above  address.  Copies  of  the  filings 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
NASD.  All  submissions  should  refer  to 
file  number  SR-NASD-8ft-12  and  should 
be  submitted  by  July  28, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulhorily.  17  CFR  20O.3O-3(a)(t2). 

Dated:  June  30, 1988. 
Shirley  E.  HolUs. 
Assislanl  Secretary. 
(PR  Doc.  88-15269  Filed  7-6-88:  8:45  am) 
BILLING  COOE  M10-«1-M 


(Release  No.  34-25872;  File  No.  SR-NYSE- 
88-71 

Self'Regulatory  Organizations;  New 
Yoric  Steele  Exchange;  Order 
Approving  Proposed  Rule  Change 

On  March  24, 1988,  the  New  York 
Stock  Exchange  ( "NYSE"),  filed  a 
proposed  rule  change  (File  No.  SR- 
NYSE-88-7)  under  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  The  proposal  would  amend  the 
NYSE's  Listed  Company  Manual  to 
clarify  its  practice  of  listing  debt 
securities  represented  by  a  global 
certificate.  The  Commission  published 
notice  of  the  proposal  in  the  Federal 
Register  on  May  16, 1988. '  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposal. 

I.  Description  of  the  Proposal 

The  proposed  rule  change  clarifies  the 
NYSE's  practice  of  listing  debt  securities 
represented  by  a  global  certificate.  The 
proposal  amends  the  Listed  Company 
Manual  to  provide  that  bonds  using  a 
single  global  certificate  may  be  listed  if: 
(1)  The  certificate  is  on  deposit  at  a 
depository  registered  with  the 
Commission  under  section  17A  of  the 
Act  or  a  depository  which  is  exempt 
from  such  registration  and  which  has 
been  designated  by  the  NYSE  as 
acceptable  for  this  purpose,  (2)  interests 
in  the  certificate  may  be  transferred  by 
book-entry  on  the  books  of  a  qualified  or 
full-interfaced  clearing  agency  (as 
defined  by  the  NYSE  in  its  rules)  and  (3) 
exchange  trades  of  interests  in  the 
certificate  may  be  compared  through  a 


qualified  or  fully-interfaced  clearing 
agency.  Such  global  certificates  will  not 
be  subject  to  the  NYSE's  content  and 
engraving  requirements  normally 
required  for  bonds  certificated  in  this 
manner.' 

If  the  depository  at  any  time  is 
unwilling  or  unable  to  continue  as 
depository  for  the  certificate  and  a  new 
depository  is  not  appointed  by  the  issuer 
within  90  days,  the  NYSE  Listed 
Company  Manual  rules  will  require  the 
issuer  to  issue  certificates  to  banks  and 
brokers  with  positions  in  that  issue  as 
well  as  requesting  beneficial  holders. 
Similarly,  beneficial  owners  will  be 
entitled  to  physical  certificates  if  the 
issuer  determines  not  to  have  the  bonds 
represented  by  a  global  certificate. 

II.  NYSE's  Rationale 

The  NYSE  states  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  the  rules  are 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market.  Currently,  the  Listed 
Company  Manual  specifications  for  the 
textual  content  and  technical 
requirements  of  certificates  neither 
prohibits  nor  provides  for  a  global 
certificate  book-entry  system.  In 
addition,  NYSE  engraving  standards 
have  been  interpreted  by  the  NYSE  to 
apply  only  where  the  issuer  intends  to 
create  individual  certificates  for  its 
security  holders.  However,  within  the 
last  year,  the  NYSE  has  listed  a  number 
of  debt  offerings  utilizing  global 
certificates.  The  NYSE  has  permitted 
these  offerings  to  be  listed  by 
interpreting  rules  to  encompass  an  issue 
represented  by  a  global  certificate.  The 
proposal  amends  the  NYSE  rules 
specifically  to  provide  for  the  listing  of 
debt  securities  using  a  global  certificate. 

III.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposal. 
The  Commission  believes  the  proposal 
is  consistent  with  sections  6(b)(5)  and 
17A  of  the  Act  in  that  it  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  will  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 


■  15  U.S.C.  78a(b)(1). 

'  SecuritlM  Excliange  Act  Release  ^to.  26062  (May 
9.  ISeS).  53  FR  17284. 


*  The  propoial,  liowever,  requires  issuer*  to  make 
available  lo  bond  holders  upon  request  a  statement 
containing  certain  provisions  normally  found  on  the 
face  of  the  certificate.  The  statement  must  include: 
(1)  Terms  of  payment  of  principal  aiKl  interest.  (2)  a 
summary  of  optional  and  sinking  fund  redemption 
provisions,  including  redemption  pnces.  (3)  a 
summary  of  conversion  provisions,  including 
appropriate  dales,  initial  conversion  price  and 
references  to  subsequent  conversion  prices,  and  (4) 
a  summary  of  the  bond  holder's  rights  with  respect 
10  registration  and  interdenominational  exchartges. 


The  Commission  believes  the  proposal 
provides  encouragement  for  the 
securities  industry  to  continue  to  pursue 
the  goal  of  the  immobilization  of 
securities  certificates.  A  single  global 
certificate  covering  an  issue  avoids  the 
need  for  multiple  securities  certificates, 
and  immobilizing  the  global  certificate 
in  a  depository  prevents  the  loss,  theft 
or  counterfeiting  of  those  securities, 
increases  clearance  and  settlement 
efficiency,  and  reduces  costs  associated 
with  handling  securities  certificates. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  believes  that  the  NYSE's 
proposal  is  consistent  with  the  Act  and 
sections  6(b)(5)  and  17A  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  should  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act.  the  NYSE's 
proposed  rule  change  (File  No.  SR- 
NYSE-8&-7)  be.  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  |une  30, 1988. 
Shirley  E.  Hollis, 
Assislanl  Secretary. 
(FR  Doc.  88-15271  Filed  7-6-88;  8:45  am) 
WLLINQ  COOE  MIO-OI-M 


(Release  No.  34-25867:  FHc  No.  SR-OCC- 
88-21 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Options 
Clearing  Corp.  Relating  to  Index 
Participations;  Amendment  No.  1 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l)  (the  "Act"),  notice  is 
hereby  given  that  on  June  3, 1988,  The 
Options  Clearing  Corporation  ("OCC") 
filed  with  the  Securities  and  Exchange 
Commission  an  amendment  to  the 
proposed  rule  change  described  in  Items 
I.  II  and  III  below,*  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


■  Ttie  Commission  published  notice  of  the 
proposed  rule  change  in  Securities  Exchange  Act 
Release  No.  2552S  (March  28, 1988).  S3  FR  10960. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

SR-OCC-88-2  proposes  Rules 
pursuant  to  which  OCC  would  issue, 
clear  and  settle  "Index  Participations" 
or  "IPs."  The  initial  SR-OCC-88-2  filing 
specific  a  few  areas  in  which  OCC  was 
still  evaluating  amendments  to  its  Rules 
to  accommodate  IPs.  Those  areas 
include  OCC's  authority  to  make 
adjustments  in  the  terms  of  IPs,  the 
margin  system  for  IPs,  and  the  close-out 
rules  applicable  to  IPs  in  the  event  that 
a  Clearing  Member  with  open  IP 
positions  is  suspended  by  OCC.  This 
amendment  to  SR-OCC-68-2  supplies 
OCC's  proposed  Rules  with  respect  to 
those  areas,  and  makes  certain 
additional  changes  as  described  below. 

In  the  initial  SR-OCC-88-2  filing,  IPs 
were  referred  to  as  "Cash  Index 
Participations"  or  "CIPs,"  these  being 
the  names  given  to  the  product  by  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  in  its  filing.  SR-PHLX-88-7. 
The  American  Stock  Exchange,  Inc. 
("Amex")  has  subsequently  proposed  in 
SR-Amex-88-10  to  trade  "Equity  Index 
Paticipations"  pursuant  to  rules  similar 
to  those  proposed  by  PHLX  for  CIPs. 
The  amendments  proposed  by  OCC  to 
its  Rules  are  intended  to  permit  OCC  to 
issue,  clear  and  settle  both  CIPs  and 
Equity  Index  Participations,  and  OCC 
has  changed  the  name  for  the  products 
in  its  Rules  to  one  that  applies  to  all 
index  participation  securities. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
mrst  significant  aspects  of  such 
statements. 

A.  Seif-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  General 

The  purpose  of  this  amendment  to  SR- 
OCC-88-2  is  to  supplement  the  initial 
SR-OCC-8&-2  filing  so  that  if  provides  a 
complete  set  at  Rules  for  the  issuance, 
clearance  and  settlement  by  OCC  of  IPs. 


2.  Adjustments 

OCC  has  evaluated  whether  it  should 
have  authority  to  make  adjustments  in 
the  terms  of  IPs,  and  has  concluded  that, 
with  the  one  exception  of  a  situation 
where  an  Exchange  changes  the  index 
multiplier  for  a  class  of  IPs,  it  should  not 
have  such  authority.  If  an  Exchange 
were  to  change  the  index  multiplier  for  a 
class  of  IPs  (as  once  occurred  with  a 
class  of  index  options),  OCC  would 
need  the  authority  to  adjust  the  number 
of  outstanding  IPs.  That  authority  is 
contained  in  Article  XVIII,  Section  6(c) 
of  OCC's  By-Laws. 

Except  for  that  one  type  of 
adjustment,  there  is  nothing  in  the  terms 
of  IPs  which  could  appropriately  be 
adjusted  by  OCC  [e.g.,  IPs  have  no 
exercise  price).  Proposed  Article  XVIII, 
Section  6  of  OCC's  By-Laws  therefore 
expressly  states  that  OCC  shall  not  have 
any  other  adjustment  authority  with 
respect  to  IPs,  and  that  OCC  shall  have 
no  responsibility  for  any  adjustment  to 
the  terms  of  IPs  or  an  underlying  index 
group  made  by  an  Exchange,  reporting 
authority  or  index  proprietor. 

Article  VI,  Section  ll(k)  of  OCC's  By- 
Laws  is  amended  to  make  clear  that 
OCC's  Securities  Committee  has  the 
authority  to  make  the  type  of  adjustment 
described  in  Article  XVIIL  section  6(c) 
of  OCC's  By-Laws. 

3.  Margin  System  for  IPs 

Margin  for  IPs  would  be  calculated 
utilizing  OCC's  present  non-equity 
margin  system.  (The  non-equity  margin 
system  is  described  in  SR-OCC-85-21.) 
Rule  602A  is  therefore  amended  to  refer 
to  IPs  as  well  as  non-equity  options. 

As  a  technical  matter,  the  "series" 
concept  is  irrelevant  to  IPs,  because  an 
IP  does  not  have  an  exercise  price  or  an 
expiration  date.  There  is  therefore  no 
differentiation  among  IPs  based  on  the 
same  underlying  index,  and  a  "class 
group"  as  defined  in  Rule  602A  will 
therefore  have,  at  most,  only  one  class 
of  IPs  in  it.  Rule  602A  as  amended 
would  permit  the  net  margining  of  a 
class  group  containing  both  index 
options  and  IPs. 

Rule  602A  as  amended  also  extends 
the  "product  group"  concept  to  IPs,  so 
that  a  class  group  consisting  of  a  class 
of  IPS  may  be  margined  on  a  combined 
basis  with  class  groups  of  index  options, 
where  OCC  has  determined  that  their 
respective  underlying  indexes  exhibit 
sufficient  price  correlation  to  warrant 
such  margin  treatment. 

Pursuant  to  OCC  Rule  611.  the  filing  of 
an  instruction  to  release  a  long  options 
position  from  segregation  constitutes  a 
representation  by  the  Clearing  Member 
to  OCC  that:  (1)  The  customer  has 


authorized  the  instruction;  (2)  the 
instruction  is  in  compliance  with  all 
applicable  laws  and  regulations;  and  (3) 
the  Clearing  Member  is  carrying,  in  the 
same  account  and  for  the  same 
customer,  a  short  position  for  an  equal 
number  of  option  contracts  of  the  same 
class  of  options  and  the  margin  required 
to  be  deposited  by  the  customer  with  the 
Clearing  Member  in  repect  of  the  short 
position  has  been  reduced  as  a  result  of 
the  carrying  of  such  long  position.  The 
third  of  these  requirements  would  not 
apply  to  IPs  since  it  is  anticipated  that 
IPs,  unlike  options,  will  have  loan  value 
for  the  purposes  of  Regulation  T  of  the 
Federal  Reseve  Board.*  As  a  result.  IPs 
that  constitute  customer  margin 
securities  will  be  able  to  be  pledged  to 
secure  obligations  of  the  carrying  broker 
to  the  same  extent  as  common  stock. 

As  with  options,  OCC  will  not  have  a 
lien  on  long  positions  carried  in 
customers'  accounts  and  firm  non-lien 
accounts  imless  the  long  positions  are 
unsegregated.  As  amended,  OCC's  Rules 
would  provide  that  IP  margin 
requirements  for  these  accounts  would 
be  calculated  in  the  same  way  that  non- 
equity option  margin  requirements  are 
calculated.  In  particular,  segregated  long' 
IPs  positions  would  not  be  offset  against 
short  positions  in  the  same  class  of  IPs. 
and  would  be  assigned  no  value  for 
margin  calculation  purposes.  In 
addition,  in  calculating  product  group 
margin,  a  premium  margin  credit  for  an 
IP  class  group  within  the  product  group 
would  be  reduced  to  zero,  and,  in 
calculating  margin  for  the  account  as  a 
whole,  margin  credits  for  IP  class  groups 
that  are  not  part  of  product  groups 
would  be  reduced  to  zero. 

4.  Pledge 

Rule  614  is  amended  to  extend  OCC's 
Pledge  Program  to  IPs.  With  one 
exception,  the  Pledge  Program  would 
work  for  IPs  exactly  as  it  does  for 
options,  and  allow  Clearing  Members  to 
finance  their  positions  by  pledging  long 
IPs  as  collateral  to  support  loans  from 
banks  or  other  Clearing  Members.  The 
one  exception  is  that  IPs  held  by  a 
Clearing  Member  in  a  customers' 
account  that  are  unsegregated  pursuant 
to  Rule  611  as  described  above  and  that 
constitute  "margin  securities"  other  than 


'  PHLX  has  sought  an  interpretation  to  this  effect 
from  the  Board  by  letter  addressed  to  L.aura  Homer. 
Esq.  dated  February  3. 1988.  It  is  OCC  s 
understanding  the  PHLX  does  not  intend  to  go 
forward  with  the  introduction  of  CIPs  unless  the 
Board  issues  such  an  interpretation,  and  that  Amex 
intends  to  seek  a  similar  interpretation  from  the 
Board  for  Equity  Index  Participations.  Without  such 
an  interpretation  from  the  Board,  representation  (2) 
as  set  forth  in  the  text  above  could  not  be  made. 


25562 


Fedwal  Register  /  Vol.  S3.  No.  130  /  Thursday.  |uly  7.  1988  /  Notices 


Fedetai  Regieter  /  Vol  53.  No.  130  /  Thursday.  Jnly  7.  1968  /  Notices 


"excess  margin  securities"  within  the 
meaning  of  Commission  Rule  15c3-3 
could  also  be  pledged  by  the  Clearing 
Member.' 

An  amended  form  of  OCC's  existing 
Pledge  Account  Agreement  is  included 
with  the  rule  filing.  The  only 
amendments  to  the  form  other  than  to 
incorporate  references  to  IPs  are  to  add 
a  reference  to  Commission  Rule  15c3-3, 
and  to  reflect  OCC's  recent  change  of 
address. 

5.  Close-Out  Rules 

Chapter  11  of  OCC's  Rules  is  being 
further  amended  to  accommodate  IPs. 
The  proposed  amendments  to  Rules  1103 
and  1104  set  forth  in  the  initial  SR- 
OCC-d8-2  Tiling  are  deleted,  because 
the  defmition  of  "IP"  in  Article  I.  Section 
l(hhhh)  of  OCC's  By-Laws  is  amended 
to  make  clear  that  the  term  "contract" 
refers  to  IPs  as  well  as  options. 
References  to  Pledged  IPs  are  added  to 
Rule  1105(f). 

Rule  1106(a)  is  further  amended  to 
make  language  added  to  the  Rule  in  SR- 
OCC-88-5  accommodate  IPs. 

Rule  1106(b]  is  amended  to 
accommodate  uncovered  and  covered 
short  IP  positions  of  suspended  Clearing 
Member.*  The  amended  Rule  provides 
that  uncovered  short  IP  positions,  like 
uncovered  short  option  positions,  are  to 
be  closed  out.  The  treatment  of  covered 
IP  short  positions  in  the  Rule  is  similar 
to  that  of  covered  short  option  positions, 
in  that  they  are  to  be  maintained  subject 
to  the  instructions  of  the  suspended 
Clearing  Member  or  its  trustee. 
However,  because  IPs  by  their  terms 
never  expire,  Rule  1106(b)  provides  that 
OCC  may  close  out  a  covered  short  IP 
position,  drawing  upon  the  escrow 
deposit  for  the  funds  to  do  so,  if  OCC 
requests  instructions  from  the 
suspended  Clearing  Member  or  its 
representative  as  to  the  disposition  of 
the  position  and  does  not  receive  such 
instructions  within  a  reasonable  period 
of  time,  if  the  escrow  deposit  ceases  to 
comply  with  Rule  1909,  if  the  depository 
defaults  [e.g.,  in  the  payment  of  a 
dividend  equivalent),  or  if  OCC  deems  it 
necessary  for  its  protection  to  close  out 
the  position  without  first  seeking 
instructions  from  the  suspended 
Clearing  Member  or  its  representative. 


*  The  ability  to  pledge  customer  tPs  would  derive 
from  the  fact  that  IPs.  unlike  options,  would  have 
loan  value  under  Regulation  T.  See  footnote  1  above 
and  the  text  accompanying. 

*  OCC  has  designated  new  Rule  1909  as  the  Rule 
that  will  set  out  requirements  for  IP  escrow  receipts. 
However,  these  requirements  are  not  specified  in 
this  niiiig.  Until  Rule  1909  ia  submitted  to  die 
Commission  in  a  separate  filing  and  becomes 
effective,  there  will  be  no  "covered  short  IP 
positions."  and  the  portions  of  Rule  liae(b)  that 
address  these  positions  will  have  no  effect. 


Rule  1106(b)  is  also  amended  to 
provide  for  the  treatment  of  any 
dividend  equivalents  that  may  be  owed 
in  respect  of  short  IP  positions  of  a 
suspended  Clearing  Member.  In  the  case 
of  an  uncovered  position,  the  Rule 
provides  for  withdrawal  of  the  dividend 
equivalent  amount  from  the  Liquidating 
Settlement  Account  or  the  Market- 
Maker's  account  or  specialist's  account. 
In  the  case  of  a  covered  position,  the 
Rule  provides  that  a  demand  may  be 
made  on  the  depository  for  the  dividend 
equivalent  amount. 

The  last  sentence  of  Rule  1106(c) 
(which  was  amended  in  SR-OCC-88-5) 
is  fiu-ther  amended  because,  as  noted 
above  in  the  discussion  of  the  margin 
rules,  the  series  concept  dues  not  apply 
to  IPs. 

OCC's  close-out  authority  with 
respect  to  IPs  as  set  forth  in  Chapter  XI 
of  its  Rules  and  Rule  1908  is 
supplemented  by  its  authority  to  close 
out  all  positions  in  a  class  of  IPs  in 
extraordinary  circumstances,  which  is 
set  forth  in  Article  XVIII,  Section  2(c)  of 
its  By-Laws.  Section  2(c)  as  set  forth  in 
the  initial  SR-OCC-88-2  filing  has  been 
revised  to  state  more  precisely  the 
circumstances  in  which  the  authority 
described  in  the  Section  would  be 
utilized,  and  to  shorten  the  time  to 
actual  close-out  of  the  class  in  those 
circumstances. 

6.  Other  Changes 

The  definition  of  "option  contract"  in 
Article  I,  Section  l(n)  of  OCC's  By-Laws 
is  amended  to  specify  that  the  term 
"option"  as  used  in  Market-Maker's  and 
specialist's  account  agreements  includes 
IPs.  This  change  obviates  the  need  to 
amend  the  account  agreements 
themselves  to  incorporate  references  to 
IPs,  since  the  account  agreements 
contain  references  to  "options"  but  in  all 
other  ways  are  applicable  to  IPs  without 
amendment,  and  the  account 
agreements  state  that  terms  used  therein 
have  the  definitions  found  in  OCC's  By- 
Laws  as  the  same  may  be  amended.  The 
definition  of  "premium"  in  section  l(aa) 
is  amended  to  make  clear  that  the  term 
as  used  with  respect  to  IPs  means  the 
trade  price.  The  definition  of  "Index 
Participation"  in  section  l(hhhh)  is 
amended  to  make  it  parallel  the 
definition  of  "option  contract"  more 
closely,  and  to  make  clear  that  an  IP  is  a 
"contract."  (IPs  are  referred  to  as 
contracts  in  Rules  1103  and  1104,  as 
noted  above,  and  in  Rules  602,  605  and 
1106.)  The  definition  of  "trade  price"  is 
moved  from  new  Article  XVIII  to  Article 
I,  Section  1(1111),  and  amended  to 
conform  to  the  amended  definition  of 
"premium." 


The  change  proposed  to  Article  V, 
section  1  of  OCC's  By-Laws  in  the  initial 
SR-OCC-88-2  filing  is  deleted  because, 
under  Article  XI,  section  I  of  OCC's  By- 
Laws,  a  change  to  the  second  sentence 
of  the  Section  requires  the  unanimous 
approval  of  the  holders  of  all  of  OCC's 
common  stock,  and  OCC  has  not  yet 
obtained  such  approval.  The  effect  of 
the  deletion  is  that  a  Clearing  Member 
cannot  be  an  IP-only  Clearing  Member. 
OCC  may  refile  this  proposed  change  in 
a  separate  filing,  after  obtaining  the 
necessary  approval.  The  proposed 
amendment  to  Article  VI,  section  10(a), 
of  OCCs  By-Laws  is  deleted  because  it 
also  may  be  amended  only  with  the 
unanimous  approval  of  the  holders  of  all 
of  OCCs  common  stock.  A  new  section 
10(c),  to  the  same  effect,  is  proposed 
instead. 

The  proposed  amendments  to  Article 
VII  of  OCC's  By-Laws  are  deleted 
because  OCC  now  contemplates 
entering  into  a  Supplemental  Agreement 
to  its  Restated  Participant  Exchange 
Agreement  with  any  Exchange  that 
wants  to  trade  IPs,  rather  than  amending 
the  Restated  Participant  Exchange 
Agreement  itself  Amendment  to  Article 
VII  is  therefore  unnecessary.  OCC  will 
file  the  form  of  the  Supplemental 
Agreement  with  the  Commission  in  the 
near  future. 

A  definition  of  the  term  "minimum 
trading  unit"  is  added  in  proposed  new 
paragraph  (n)  of  Article  XVIII,  Section  1 
of  OCC's  By-Laws.  IPs  will  be  traded,  at 
least  initially,  in  minimum  units  of  100 
on  both  PHLX  and  Amex,  and  all  IP 
quantity  data  submitted  to  OCC  or 
issued  by  OCC  will  be  in  terms  of  the 
number  of  minimum  trading  units,  not 
the  number  of  individual  IPs.  New 
Interpretations  are  added  to  Article 
XVIII,  Section  1  to  make  these  points 
explicit.  Changes  to  refiect  the  minimum 
trading  unit  concept  are  made  in  several 
of  the  other  proposed  definitions  and 
rule  provisions  applicable  to  IPs. 

A  new  sentence  is  added  to  Article 
XVUI,  Section  4  of  OCCs  By-Uws  to 
state  more  precisely  a  Clearing 
Member's  obligation  with  respect  to  a 
short  IP  position.  The  sentence  is 
intended  to  track  the  last  phrase  of  the 
defintion  of  "securities  contract"  in 
section  741(7)  of  the  Bankruptcy  Code, 
11  U.S.C.  741(7),  and  thereby  to  reflect 
OCCs  understanding  that  the  special 
provisions  in  the  Code  for  securities 
clearing  agencies  with  respect  to 
securities  contracts  are  available  to  it 
with  respect  to  IPs  as  well  as  options. 

A  new  paragraph  is  added  to  Article 
XVni.  Section  5  of  OCCs  By-Laws  to 
describe  OCCs  rights  in  the  event  that  a 
dividend  equivalent  is  not  timely  paid. 


Article  XVUL  section  7(a)  of  OCC's 
By-Laws  states  the  provision  on 
exercise  restrictions  imposed  by  the 
Exchange  contained  in  Article  VI, 
8ectionl7(a)  in  the  inftial  SR-OCC-«&-2 
filing.  The  amendments  to  Article  VI, 
section  17(b)  proposed  in  Are  mitial  SR- 
OCC-8B-2  are  deleted  because  OCC 
does  not  need  exercise  restriction 
authority  over  IPs.  OCC  does  need 
authority  to  suspend  settlement  of  IP 
exercises  when  the  cash-out  value  is 
unavailable  to  it.  That  authority  is  set 
forth  in  section  7(b)  (Section  6(a)  in  the 
initial  SR-OCC-68-2  filing).  As  revised, 
the  Section  reflects  OCC's  conclasion 
that,  if  the  cash-out  value  is  unavailable 
from  the  reporting  authority,  OCC  is  not 
going  to  be  able  to  fix  an  aggregate 
cash-out  value.  (This  is  also  true  with 
respect  to  the  current  index  value  for 
index  options,  and  OCC  may  in  the 
future  file  a  proposed  rule  change  to 
conform  Article  XVU,  section  4(a)  of  its 
By-Laws  to  this  Section.) 

New  paragraphs  are  added  to 
proposed  Rule  1902  to  make  explicit  that 
the  Exchange  is  responsible  for 
supplying  the  amount  of  the  dividend 
equivalent  to  OCC,  that  OCC  has  no 
responsibilities  with  respect  to  the 
dividend  equivalent  except  as  stated  in 
the  Rule,  and  that  IP  positions 
established  on  the  business  day  prior  to 
an  IP  cash-out  day  are  subject  to 
dividend  equivalent  rights  and 
obligations. 

In  new  Rule  1903(d),  late  filing  fees  for 
IP  exercise  notices  are  specified.  OCC 
has  determined  that  these  fees  should 
parallel  the  fees  for  option  exercise 
notices. 

7.  Statutory  Basis  for  the  Proposed  Rule 
Change 

The  proposed  changes  to  OCC's  Rules 
are  consistent  with  the  purposes  and 
requirements  of  section  17A  of  the 
Securities  and  Exchange  Act  of  1934,  as 
amended  (the  "Act")  because  they 
provide  for  the  prompt  and  accurate 
clearance  and  settlement  of  transctfons 
in  IPs.  They  do  so  by  applying  to  IPs 
rules  and  procedures  substantially 
simitar  to  those  that  have  been  used  in 
the  clearance  and  settlement  of 
transactions  in  index  options.  The 
proposed  rule  changes  provide  for  the 
safeguarding  of  funds  and  securities  in 
OCC's  custody  or  control  for  which 
OCC  is  responsible,  in  that  they  would 
apply  to  IPs  a  system  of  safeguards 
which  is  substantially  the  same  as  the 
system  OCC  carrcntly  uses  for  options. 


B.  Seif-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  d»t  die 
proposed  rule  change  would  injiose  any 
btttden  on  competition. 

C.  Self-Regulatory  Organlzatioa's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  orCUhers 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  by  OCC 
with  respect  to  the  proposed  mle  change 
and  none  have  been  received  by  OCC 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  np  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approved  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Sofidtatian  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  am«idments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  princ^>al  office  of  the  above- 
mentioned  self-regtilatcrry  organization. 
An  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  28, 1988. 


For  the  Commission  by  the  Division  of 
Market  Regtstation.  porsaant  to  delegated 
authority, 
lonathan  G.  Katz, 
Secretary. 

Dated:  June  29. 1988. 
(FR  Doc.  88-15272  Filed  7-6-88;  8:45  am) 

BIUJNG  COSE  M1ft-tV4S 

[Rateaaa  Mo.  3<  gSM»,  FHa  Na  SR-PNUt- 
8S-221 

GeW  negultory  OrgenizeMowe; 
PhiiacMpMe  Sloch  EadMnfe,  Inc^ 
Notice  of  Fifng  of  and  Onfer  Granting 
Acceientad  Approval  to  Proposed 
RuieClionga 

On  June  27, 1988,.  the  Philadelphia 
Stock  Exchange,  Ina  ("Phlx'  or 
Exchange")  submitted  to  the  Securities 
and  Exdiange  Commission 
("Commrssion"),  pnrsuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  '  and  Rule  19b-# 
thereunder,'  a  proposed  rule  change  to 
expand  and  extend  the  Exchange's 
Aatomated  Options  bAarket 
("AUTOM.")  system  pilot  program. 

AIJTCX4  is  an  on-line  system  that 
allows  electronic  delivery  of  options 
orders  from  member  firms  directly  to  the 
appropriate  specialist  on  the  Phlx 
options  trading  floor,  v^th  electromc 
confirmation  or  order  execatioos. 
Because  all  orders  received  through 
AUTOM  are  exposed  to  the  specialist's 
limit  order  book,  the  trading  crowd,  and 
at  least  one  registered  options  trader 
("ROT'),'  the  Exchange  believes  best 
execution  of  AUTOM  orders  is  assured. 

All  orders  entered  into  the  system  are 
executed  manually  by  the  specialist 
who,  upon  execution  of  the  order,  enters 
the  relevant  trade  information  [e/.g.,  the 
number  of  contracts  executed,  the  price, 
and  the  identity  of  the  contrabroker(s)l 
into  the  system.  An  execution  report 
then  is  sent  automatically  to  the  firm 
that  placed  the  order. 

In  its  rule  filing  seeking 
implementation  of  the  AUTOM  system, 
the  Phlx  noted  that  the  AUTOM  system, 
including  hardware  as  well  as  software, 
is  completely  separate  from  and 
independent  of  die  hardware  and 
software  for  Phlx's  Philadelphia  Stock 
Exchange  Automated  Communication 
and  Execution  ("PACE")  system  for 
routing  and  executing  stock  orders.  The 
Exchange  stated  that  because  the 


'  15  U.S.C.78s(b)tl  1(19821. 

»  17  CFB  2A0^ab-A  (19871. 

'  Phlx  Rule  U)63(a)  requires  an  Optioes  Floor 
Broker  to  ascertain  that  at  least  one  ROT  is  present 
at  the  trading  post  prior  to  representing  an  order  for 
execution. 


25564 


Federal  Register  /  Vol.  53,  No.  130  /  Thursday,  July  7,  1988  /  Notices 


Federal  Repster  /  Vol.  53.  Wo.  130  /  Thursday.  July  7.  1996  /  Notices 


25565 


aystems  are  independent,  one  system 
cannot  have  an  adverse  impact  on  the 
other  during  volume  surges  in  terms  of 
volume  handhng  capabiUties  or 
queuing.* 

In  Securities  Exchange  Act  Release 
No.  25540  (March  31, 1988],  53  FR  11390. 
the  Commission  approved 
implementation  of  the  AUTOM  system 
on  a  90-day  pilot  basis.  The  Commission 
approved  the  Exchange's  request  that 
the  pilot  include  up  to  12  equity  options, 
up  to  Hve  order  entry  firms,  and  up  to 
six  specialist  units.  During  the  pilot 
phase,  only  market  orders  of  five  or 
fewer  contracts  in  the  near-term 
expiration  month  were  made  eligible  for 
delivery  through  the  system  for  manual 
execution.  At  the  same  time,  the 
Commission  granted  the  Phlx  authority 
to  terminate  the  program  prior  to  the 
90th  day  and  to  extend  the  pilot  beyond 
the  90th  day  upon  notice  and  approval 
of  the  Commission. 

The  Exchange  now  seeks  a  six-month 
extension  of  the  pilot  period,  as  well  as 
an  expansion  of  the  pilot  to  include  an 
additional  25  equity  options,  bringing  to 
37  to  total  number  of  equity  options 
eligible  for  execution  through  the 
AUTOM  system.  In  all  other  respects, 
the  Exchange  commits  to  operating  the 
pilot  as  represented  in  its  original  rule 
filing.  The  Phlx  also  requests  authority 
to  terminate  the  program  prior  to  the 
end  of  the  six-month  pilot  extension  and 
to  extend  the  pilot  beyond  this  period 
upon  due  notice  and  approval  of  the 
Commission. 

To  date,  contract  volume  executed 
through  AUTOM  has  been  minimal.* 
The  Exchange  asserts  that  expanding 
and  extending  the  AUTOM  pilot  will 
enable  it  to  gain  additional  trading 
experience  before  making  a  fmal 
determination  as  to  permanent  approval 
of  the  AUTOM  system. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  '  and  section 


*  Letter  from  Michael  A.  Finnegan,  Senior  Vice 
President.  Piilx.  to  Howard  L.  Kramer,  AMistant 
Director.  Commission,  dated  March  22, 1968. 

*  In  this  regard,  the  Exchange  does  not  foresee 
any  significant  taxing  of  the  Exchange's  computer 
systems  if  the  Commission  approves  the  expansion 
of  the  pilot  as  proposed  herein.  In  all  other  respects, 
the  Exchange  stands  by  its  representations 
conveyed  in  letters  to  Howard  Kramer,  Assistant 
Director,  Division  of  Marliet  Regulation, 
Commission,  from  Michael  A.  Finnegan.  Senior  Vice 
President.  Phlx,  dated  March  22  and  3a  1968. 

*  15  U.S.C  78f  (1982). 


11 A  ^  and  the  rules  and  regulations 
thereunder.  The  Commission  continues 
to  believe  that  the  development  and 
implementation  of  AUTOM  will  provide 
for  more  evident  handling  and  reporting 
of  orders  in  Phlx  equity  options  through 
the  use  of  new  data  processing  and 
communications  techniques,  thereby 
improving  order  processing  and 
turnaround  time.  The  Commission  also 
believes  that  the  AUTOM  system,  by 
offering  increased  order  routing 
efficiencies,  should  benefit  public 
customers  and  Phlx  member  firms  and 
customers. 

Expanding  the  AUTOM  pilot  to  a  total 
of  37  equity  options  and  extending  the 
pilot  period  for  six  months  [i.e..  through 
December  31, 1988]  should  enable  the 
Exchange  to  assess  the  effectiveness  of 
the  AUTOM  system,  which  it  was  not 
able  to  do  during  the  initial  90-day 
period.  The  Phlx  believes  that  the 
AUTOM  system  will  be  able  to  handle 
the  increased  volume  that  should 
accompany  expansion  of  the  pilot  to  37 
equity  options.  As  noted  above,  the 
AUTOM  system  is  completely 
independent  from  the  Exchange's  PACE 
system.  Therefore,  neither  AUTOM  nor 
the  PACE  system  should  impact  on  the 
other  during  periods  of  high  volume. 
Moreover,  as  note  in  the  original  order 
approving  implementation  of  the 
AUTOM  pilot,*  the  Phlx  asserts  that  the 
AUTOM  system  has  significant  excess 
order  handling  and  disc  capacity.* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  The  Exchange  has  not 
proposed  extensive  modifications  of  its 
pilot  program,  and  needs  approval  of  the 
pilot  period  extension  prior  to  the 
termination  of  the  original  90-day  period 
on  June  30, 1988  in  order  to  maintain 
continuous  operation  of  the  AUTOM 
system  pilot. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 


'  15  U.S.C.  78k-l  (1962). 

*  S3  FR  at  1139(V-«1. 

*  In  particular,  the  Phlx  informed  the  Commission 
that  the  AUTOM  system's  order  handling  and  disc 
capacity  was  five  times  the  estimated  daily  order 
flow  for  the  original  pilot,  and  that  the  AUTOM 
system  capacity  could  be  increased  up  to  Ave  times 
that  capacity  if  needed.  See  letter  from  Michael  A. 
Finnegan,  Senior  Vice  President.  Phlx,  to  Howard  L 
Kramer,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  dated  March  30. 1968. 
R>>»d  on  the  Exchange's  experience  to  date  under 
the  pilot  program,  the  Commission  believes  that 
increasing  the  number  of  equity  options  eligible  for 
execution  through  the  system  from  12  to  37  should 
not  impact  adversely  the  ability  of  AUTOM  to 
handle  the  necessary  volume  levels. 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  28, 1988. 

It  therefore  is  ordered,  pursuant  to 
section  19{b](2]  of  the  Act.«»  that  the 
proposed  rule  change  is  approved.  * ' 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Dated:  June  30. 1988. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
(FR  Doc.  88-15273  Filed  7-6-88;  8:45  am) 
WLUNO  COOC  SOIO-OI-M 


[Rtl««M  No.  IC-16463;  •11-4724] 

National  Balanced  Fund;  Application 
for  Deregistratlon 

June  30, 1988. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"]. 

Applicant.  National  Balanced  Fund 
("Applicant"). 

Relevant  1940  Act  Sections: 
Deregistration  under  section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
subject  to  the  1940  Act. 


■<>lSU.S.C.78s(b)(2)(1962). 

' '  The  Commission  expects  that  at  the  conclusion 
of  the  additional  six-month  pilot  period,  the  Phlx 
will  be  able  to  evaluate  the  pilot  and  submit  a  rule 
change  for  fmal  approval  with  any  appropriate 
modifications,  or  that  the  Phlx  will  submit  a  rule 
change  extending  the  pilot  beyond  the  six-nfonth 
period.  The  Phlx  is  authorized  to  terminate  the 
program  prior  to  the  end  of  the  six-month  period 
upon  due  notice  and  approval  by  the  Commission. 

"  17  CFR  20O.3O-3(a)(12)  (1967). 


Filing  Dote'.  The  appticatoit  oa  Form 
N-8F  was  fiied  on  March  m  1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  appticatioa 
will  be  grukied.  Any  interested  persons 
may  request  a  hearing  on  tins 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
he  received  by  the  SEC  by  5:30  p.ra.  <m 
July  25, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request,  ehher 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  tlie  SEC,  along  with 
proof  of  service  by  a^idavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
AOORESSES:  Secretary,  SEC.  450  5th 
Street,  NW..  Washington.  DC  2054a 
Applicant.  605  Third  Avenue,  New  Yotk, 
New  York  10158. 
FOR  FUWTHER  Wr OWMA-TIOM  CONTACT: 

Staff  Attorney  Regina  Hamiltcm,  (202) 
272-2656.  or  Special  Counsel  H.R. 
Hallock.  Jr.,  (202)  272-3030  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTAWV  MFOHMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  eommercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  RepresenUtions 

1.  Applicant,  a  Massachusetts 
Business  Trust,  is  registered  as  an  open- 
end  diversified  management  investment 
company  under  the  1940  Act. 

2.  On  June  27. 1980^  Applicant  filed  a 
Notification  of  Registration  pursuant  to 
section  8(a)  of  the  1940  Act  on  Form  N- 
8A.  On  the  same  date,  Applicant  filed  a 
registration  statement  under  the  1940 
Act  on  Form  N-lA  which  was  declared 
effective  on  August  29. 1986. 

3.  On  September  10, 1987.  Applicant's 
Board  of  Trustees  authorized  the  steps 
necessary  to  effect  the  sale  of 
Applicant's  assets  upon  determining 
that  participation  in  the  transaction  was 
in  the  best  interests  of  the  Applicant's 
shareholders,  and  that  the  interest  of  the 
existing  shareholders  would  not  be 
diluted  as  a  result  of  the  transaction. 

4.  On  November  12, 1987,  Applicant 
entered  into  an  Agreement  of  Sale  with 
National  Total  Income  Fund,  under 
which  all  Applicant's  assets  and 
liabilities  were  sold  and  transferred  to 
National  Total  Income  Fund,  an  open- 
end  fund,  in  exchange  for  shares  of  that 
fund. 

5.  As  of  February  12, 1988,  Applicant 
had  total  assets  of  $2,883,833.59. 


6.  Oo  February  12, 19SS,  at  a  special 
shareholder  meetii^.  Applicant's 
shareholders  approved  the  sales  of 
assets  and  transfer  of  liabilities  to  the 
national  Total  Income  Fond. 

7.  As  of  the  time  of  filUng  the 
appfication.  Applicant  had  no 
shareholders,  remakiing  assets,  nor 
debts  or  other  liabrtities  outstanding, 
was  not  a  party  to  any  litigation  or 
admtnistrative  proceedmgs,  and  was  not 
presently  engaged  in,  nor  intended  to 
engage  in.  «ny  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

8.  Applicant  intends  to  file  a 
CeTti^»te  di  Dissolution  as  a 
Massachusetts  Business  Trust  with  the 
appropriate  state  authorities. 

For  the  Comnission,  by  the  Division  of 
bivestment  Management,  under  delegated 
authority. 
loMtfaao  G.  Katz, 
Secretary. 
[FR  Doc.  88-15274  Filed  7-6-88;  8:45  am] 

BtLUNQ  CODE  SOIO-OI-M 


[Release  No.  IC-16462: 811-4408] 

Ttie  Rokaand  Fund,  inc.;  AppMcalion 
for  Deregistration 

June  30. 1988. 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Ntjtice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant-  The  Rokaand  Fund.  Inc. 
("Applicant"). 

Relevant  1940  Act  Sections: 
Deregistration  under  section  8(f). 

Summary  of  Applicatiom  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
subject  to  the  1940  Act 

Filing  Date:  The  appheation  on  Form 
N-8F  was  filed  on  October  13. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  persons 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
July  25, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or,  for 
laywers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 


r  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  1800  Avenue  of  tiie  Stars, 
Suite  1425,  Los  Angeles,  Caltfomia 
90067. 

FOR  RIRTHCR  INFORMATION  CONTACT: 

Staff  Attorney  Regina  Hamilton.  (202) 
272-2856,  or  Special  Counsel  H.R. 
Hallock,  Jr..  (202)  272-3030  (Office  of 
Investment  Company  Regulation). 

SU^PLEMENTART  INFORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
PubHc  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (310)  258-4300). 

Applicant's  Representations 

1.  Applicant,  a  Maryland  corporation 
and  open-end  diversified  mana'gement 
investment  company  filed  a  Notification 
of  Registration  pursuant  to  section  8{a) 
of  the  1940  Act  on  Form  N-8A,  and  a 
registration  statement  under  the  1940 
Act  on  Form  N-lA  on  September  17. 
1985.  Its  registration  statement  has  been 
abandoned,  and  never  became  effective. 

2.  Applicant  has  never  publicly 
ofiered  any  of  its  securities,  never  sold 
any  seciffities  of  which  it  was  the  issuer, 
and  does  not  propose  to  make  a  public 
offering  or  engage  in  l>usiness  of  any 
kind.  Applicant  has  no  shareholders, 
debts  or  liabilities  as  of  the  time  of  filing 
the  application. 

3.  At  the  time  of  filing  the  application. 
Applicant  had  not  transferred  any 
assets  to  a  separate  entity  within  the 
previous  18  months,  and  had  no  assets. 

4.  As  of  the  time  of  filing  the 
application.  Applicant  was  not  a  party 
to  any  litigation  or  administrative 
proceedings,  and  was  not  engaged  in, 
nor  intended  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commissioa  by  tlie  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonatlian  G.  Katz, 
Secretary. 
[FR  Doc.  88-15275  Filed  7-6-88:  8:45  am] 

BILLING  COOE  SOIO-OI-M 


[Release  No.  IC-16461: 811-4572] 

Technical  Price-Motion  Fund; 
Application  for  Deregistration 

June  30. 1988. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 
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Applicant:  Technical  Price-Motion 
Fund  {"Applicant"). 

Relevant  1940  Act  Sections: 
Deregistration  under  Section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
subject  to  the  1940  Act. 

Filing  Date:  The  application  on  Form 
N-8F  was  filed  on  May  27, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  persons 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notiHed  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
)uly  25, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  a^idavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 

AOORCSSCS:  Secretary.  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant,  330  East  244th  Street,  Euclid, 
Ohio  44132. 

Fon  nmnmn  iwromiATiow  contact: 

Staff  Attorney  Regina  Hamilton.  (202) 
272-2856.  or  Special  Counsel  H.R. 
Hallock.  Jr.,  (202)  272-3030  (Office  of 
Investment  Company  Regulation). 

SUPTLEMINTAIIV  INTORMATKM: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Reprmentatioas 

1.  Applicant  is  organized  as  an  open- 
end  diversified,  management  investment 
company  under  the  1940  Act. 


2.  On  January  10, 1986,  Applicant  filed 
a  Notification  of  Registration  pursuant 
to  section  8(a)  of  the  1940  Act  on  Form 
N-8A,  and  a  registration  statement 
pursuant  to  section  8(b)  on  Form  N-8B- 
1.  Its  registration  statement  never 
became  effective,  and  on  May  18, 1988, 
the  SEC  granted  Applicant's  request  for 
withdrawal  of  its  registration. 

3.  Applicant  has  never  publicly 
offered  any  of  its  securities,  and  does 
not  propose  to  make  a  public  offering  or 
engage  in  business  of  any  kind. 
Applicant  has  no  shareholders,  debts  or 
liabilities  as  of  the  time  of  filing  the 
application. 

4.  Applicant  has  never  transferred  any 
assets  to  a  separate  entity  and  has  no 
assets. 

5.  As  of  the  time  of  filing  the 
application.  Applicant  was  not  a  party 
to  any  litigation  or  administrative 
proceedings,  and  was  not  engaged  in, 
nor  intended  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

looatlun  G.  Katx. 

Secretary. 

(PR  Doc  afr-1527e  Filed  7-6-68: 8:45  am] 

MUim  COM  S010-«1-« 


VETERANS  AIHimiSTRA'nON 


Intent  to 
Inipect  Stetement 

AQINCV:  Veterans  Administration. 
action:  Notice  of  intent. 

•UMMARV:  The  Veterans  Administration 
(VA)  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  proposed  establishment  of  a  new 
VA  Medical  Center  (VAMC).  This 
proposed  VAMC  would  serve  the  area 
of  East  Central  Florida. 


ADoncss:  Individuals  are  invited  to 
submit  comments  on  this  notice  to: 
Susan  Livingstone.  Director  of 
Environmental  Affairs  (088B4),  Veterans 
Administration,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420. 
FOR  ruRTHm  information  contact: 
)on  E.  Baer,  Director,  Landscape 
Architectural  Service  (088B4).  at  (202) 
233-2922. 

SUPPLEMENTARY  INFORMATION:  An  EIS  is 
required  because  the  scope  of  the 
proposed  project  exceeds  the  VA 
threshold  for  an  EIS  established  in  38 
CFR  Part  26,  Environmental  Effects  of 
VA  Actions.  Therefore,  in  accordance 
with  section  102  (2)(C)  of  the  National 
Environmental  Policy  Act,  the  VA 
publishes  this  Notice  of  Intent  pursuant 
to  40  CFR  1501.7. 

The  proposed  VAMC,  if  ultimately 
approved  as  a  project  by  the  VA,  would 
involve  land  acquisition,  site 
preparation,  building  and  road 
construction,  and  possibly  would  have 
traffic,  economic  and  ecological  impacts 
on  the  local  area.  Major  environmental 
issues  have  not  been  identified  as  of  the 
date  of  this  notice. 

Possible  alternatives  for  the  proposed 
VAMC  have  not  been  firmly  identified 
but  will  depend  upon  demographic 
requirements,  available  sites,  existing 
facilities  if  any,  acquisition  methods. 

This  notice  is  part  of  the  process  used 
for  scoping  the  pertinent  environmental 
issues  for  the  EIS.  Participation  in  the 
scoping  process  is  invited  by 
individuals,  private  organization  and 
local,  state  and  Federal  Agencies. 
Comments  received  will  be  used  by  the 
VA  in  its  efforts  to  further  identify  and 
clarify  significant  environmental  issues. 
Scoping  meetings  will  be  announced  in 
local  area  newspapers  for  the  project. 

Dated:  June  29. 1988. 
Thomas  K.  Tuniage. 
Administrator. 
[FR  Doc.  86-15252  Filed  7-6-68:  8:45  am| 
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Sunshine  Act  Meetings 
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Tt»«s  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  put)ilshed 
under  Vne  "Government  in  Vne  Sunshine 
Act"   (Pub.   L.   94-409)  5  U.S.C.  552t)(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  a  time:  Tuesday,  July  12, 1988, 

10:00  a.m. 

place:  999  E  Street.  NW.,  Washington, 

DC. 

status:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 

matters  pursuant  to  2  U.S.C.  437g. 

Audits  conducted  pursuant  to  2  U.S.C. 
437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
***** 

DATE  A  TIME:  Thursday,  July  14, 1988, 
10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED:  Setting  of 

Dates  for  Future  Meetings. 

Correction  and  Approval  of  Minutes. 

Eligibility  Report  for  Candidates  to 
Received  Presidential  Primary  Matching 
Funds. 

Draft  AO  1988-27:  Leigh  Snell  on 
behalf  of  MediVision,  Inc. 

Draft  AO  1988-29:  Joseph  A.  Rieser,  Jr. 
on  behalf  of  DNC  Services  Corp./ 
Democratic  National  Committee 
("DNC"). 

Status  of  Presidential  Audits. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 

Telephone:  202-376-3155. 

Mariorie  W.  EmmcMM, 

Secretary  of  the  Commission. 

|FR  Doc.  88-15368  Filed  7-5-88;  2:59  pm] 

BttJJNO  COOE  *7tS-01-« 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday,  July 

11, 1988. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets 

NW.,  Washington.  DC  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1. 

Personnel  actions  (appointments, 
promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  July  1, 1988. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  88-15265  Filed  7-1-88:  4:51  pm] 
BNXING  COOC  UIIHII-M 

SECURmES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CTFATION  OF 

PREVIOUS  announcement:  (53  FR  24399 

June  28, 1988). 

STATUS:  Open  meeting. 

place:  450  Fifth  Street,  NW., 

Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED: 

Thursday,  June  23, 1988. 

CHANGES  IN  THE  MEETING:  July  7,  1988 

open  meeting: 

The  following  items  previously 
scheduled  for  Thursday,  July  7, 1988,  at 
10:00  a.m.,  will  be  discussed  at  9:30  a.m.: 

1.  Consideration  of  a  two-part 
recommendation  from  its  Division  of 
Market  Regulation  concerning 
predispute  arbitration  clauses  in  broker- 
dealers'  agreements  with  their 
customers.  First,  the  Commission  will 
consider  a  recommendation  that  it 
propose  an  amendment  to  the  Securities 
Exchange  Act  of  1934  that  would 
prohibit  a  broker-dealer  from 
conditioning  investor  access  to 
brokerage  services  on  the  signing  of  a 
predispute  arbitration  agreement.  The 
Commission  will  also  consider  whether 
to  send  a  letter  to  each  of  the  securities 
industry's  self-regulatory  organizations 
that  currently  operates  an  arbitration 
system  requesting  that  they  consider 
using  their  broad  rulemaking  authority 
to  take  independent  action  to  effect  the 
same  result.  For  further  information, 
please  contact  Robert  A.  Love  at  (202) 
272-3064. 


2.  Consideration  of  whether  to  adopt 
proposed  Rule  19c-4  which  would  add 
to  the  rules  of  national  securities 
exchanges  and  national  securities 
associations,  a  prohibition  on  an 
exchange  listing,  or  an  association 
authorizing  for  quotation  and/or 
transaction  reporting  on  an  inter-dealer 
quotation  system,  the  common  stock  or 
other  equity  security  of  a  domestic 
issuer  if  the  issuer  issues  securities  or 
takes  other  corporate  action  that  would 
have  the  effect  of  nullifying,  restricting, 
or  disparately  reducing  the  per  share 
voting  rights  of  any  common  stock  of 
such  issuer  registered  under  section  12 
of  the  Securities  Exchange  Act  of  1934. 
For  further  information,  please  contact 
Stephen  Luparello  at  (202)  272-2891  or 
Sharon  Itkin  at  (202)  272-2451. 

In  addition,  the  following  items  also 
previously  scheduled  for  Thursday.  July 
7, 1988,  at  10:00  a.m.,  will  be  discussed 
at  2:00  p.m. 

1.  Consideration  of  whether  to  adopt 
an  amendment  to  Rule  2(e)(7)  of  the 
Commission's  Rules  of  Practice  to 
provide  that  Rule  2(e)  proceedings  shall 
be  public  unless  the  Commission,  on  its 
own  motion  or  after  consideration  of  the 
request  of  a  party,  otherwise  directs.  For 
further  information,  please  contact 
Emily  P.  Gordy  at  (202)  272-2422. 

2.  Consideration  of  whether  to 
authorize  for  publication  (1)  a  release 
adopting  amendments  to  Regulation  S-X 
that  would  require  accountants'  reports 
included  in  Commission  filings  to  be 
signed  by  an  independent  accountant 
who  within  the  last  three  years  has 
undergone  a  peer  review  of  its 
accounting  and  auditing  practice,  and  (2) 
a  release  publishing  for  comment 
proposals  to  specify  procedures  to  be 
used  to  review  an  accountant's  audit 
work  pending  the  accountant's 
compliance  with  peer  review 
requirements  when  the  accountant  first 
becomes  subject  to  the  requirement  due 
to  accepting  a  Commission  registrant  as 
a  client  or  a  current  client  becoming  a 
Commission  registrant.  For  further 
information,  please  contact  John 
Heyman  at  (202)  272-2130. 

3.  Consideration  of  whether  to  issue 
for  comment  proposed  rules  to  require 
that  registrants  include  a  report  by 
management  in  Forms  10-K  and  annual 
reports  to  shareholders.  The 
management  report  would  acknowledge 
management's  responsibilities  for  the 
financial  statements  and  internal 
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control,  discuss  how  these 
responsibihties  were  fulfilled  and 
provide  management's  assessment  of 
the  effectiveness  of  the  registrant's 
internal  controls.  The  registrant's 
independent  accountant  would  be 
associated  with  management's 
assessment  of  the  effectiveness  of 
internal  controls  through  its  existing 
responsibilities  under  generally 
accepted  auditing  standards.  For  further 
information,  please  contact  John  W. 
Albert,  Office  of  the  Chief  Accountant, 
at  (202)  272-2130  or  Howard  P.  Hodges. 
Division  of  Corporation  Finance  at  (202) 
272-2553. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 


any,  matters  have  been  added,  deleted 

or  postponed,  please  contact:  Kevin 

Fogarty  at  (202)  272-3195. 

lonathan  G.  Kalz, 

Secretary. 

)uly  1. 1968. 

|FR  Doc.  8ft-15362  Filed  7-5-88;  2:08  ami 

BILUNO  COOC  M10-01-M 

UNITED  STATES  INSTITUTE  OF  PEACE 

TIME  AND  DATE:  9:00  a.m.-5:00  p.m.. 

Tuesday.  July  IZ  1988. 

place:  American  Chemical  Society,  1155 

Sixteenth  Street  NW..  Washington.  DC 

20036. 

STATUS:  Open  (portions  may  be  closed 

pursuant  to  subsection  (c)  of  section 

552(b)  of  title  S.  United  States  Code,  as 


provided  in  subsection  1706(h)(3)  of  the 
United  States  Institute  of  Peace  Act. 
Pub.  L.  98-525). 

Agenda  (Tentative) 

Meeting  of  the  Board  of  Directors 
convened.  Chairman's  Report. 
President's  Report.  Committee  Reports. 
Consideraton  of  the  minutes  of  the 
twenty-fourth  meeting.  Consideration  of 
grant  application  matters. 
contact:  Mrs.  Olympia  Diniak. 
Telephone:  (202)  457-1700. 

Dated:  July  5. 1988. 
Charles  E.  Nelaoa. 

Vice  President,  United  Slates  Institute  of 
Peace. 

[FR  Doc.  88-15291  Filed  7-5-88:  9:50  am) 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
publist>ed  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal   Register.   Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  7  and  18 

Underground  Mining  Equipment, 
Product  Testing  By  Applicant  or  Third 
Party 

Correction 

In  rule  document  88-13702  beginning 
on  page  23486  in  the  issue  of 
Wednesday,  June  22, 1988,  make  the 
following  corrections: 

1.  On  page  23488,  in  the  third  column, 
in  the  second  line  from  the  bottom, 
insert  "and"  after  "safety". 

2.  On  page  23490,  in  the  third  column, 
under  the  heading  Section  7.4  Product 
Testing.",  in  the  12th  line, 
"appropriated"  should  read 
"appropriate". 

3.  On  page  23493,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  17th  line,  insert  "to"  after 
"added". 

4.  On  page  23494.  in  the  third  column, 
under  the  heading  for  Subpart  B,  in  the 
first  paragraph,  in  the  sixth  line, 
"acceptable"  should  read  "acceptance". 


5.  On  the  same  page,  in  the  same 
column,  under  the  heading  for  Subpart 
B,  in  the  second  paragraph,  in  the 
second  line,  "ventilating"  was 
misspelled. 

6.  On  page  23495,  in  the  first  column, 
under  the  heading  Development  of 
Small-Scale  Test  and  Procedures,  in  the 
second  paragraph,  in  the  seventh  line. 
"Certification"  was  misspelled. 

7.  On  page  23497.  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
11th  line,  "hydrogen"  was  misspelled. 

8.  On  page  23499,  in  the  first  column, 
in  the  fourth  line  from  the  bottom,  "n" 
should  read  "in". 

§7.2    ICorrected] 

9.  On  page  23501,  in  the  first  column, 
in  §  7.2.  in  the  definition  for  Technical 
requirements",  in  the  first  line,  "This" 
should  read  "The". 

§7.4    I  Corrected  1 

10.  On  page  23501.  in  the  third  column, 
in  §  7.4(b),  in  the  10th  line,  "lease" 
should  read  "least". 

§7.47    I  Corrected  1 

11.  On  page  23505,  in  the  second 
column,  in  §  7.47(a)(5).  in  the  second 
line,  "inch"  should  read  "inches". 

BILLING  CODE  1S05-01-D 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  7  and  25 

Multiple-Shot  Blasting  Units 

Correction 

In  proposed  rule  document  88-13703 
beginning  on  page  23506  in  the  issue  of 
Wednesday.  June  22, 1988,  make  the 
following  corrections: 

1.  On  page  23507.  in  the  first  column, 
in  the  first  paragraph,  in  the  eighth  line, 
"have"  should  read  "having". 

2.  On  page  23508,  in  the  third  column, 
in  the  sixth  line,  'The"  should  read 
"This". 

3.  On  page  23510.  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
12th  line,  "or"  should  read  "on". 

4.  On  the  same  page,  in  the  same 
column,  in  the  fourth  line  from  the 
bottom,  "biasing"  should  read 
"blasting". 

5.  On  page  23511,  in  the  first  column, 
in  the  third  complete  paragraph,  in  the 
third  line,  "blazing"  should  read 
"blasting". 

6.  On  page  13513,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
tenth  line,  "adopted"  should  read 
"adapted". 

7.  On  the  same  page,  in  the  third 
column,  in  the  fifth  line  from  the  bottom, 
"undertake  nor"  should  read 
"undertaken  or". 

PART  7— ICORRECTED] 

8.  On  page  23514,  in  the  second 
column,  in  the  table  of  contents.  "7.8" 
should  read  "7.61". 

BILLING  CODE  IS0S-01-O 


UMI 
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Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Part  15 

Federal  Acquisition  Regulation  (FAR); 
Review  of  Subcontractors'  Proposed 
Contract  Costs;  Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart15 

Federal  Acquisition  Regulation  (FAR); 
Review  of  Subcontractors'  Propoaed 
Contract  Costs 

agencies:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  FAR  15.804, 
15.805.  and  15.806,  Table  15-2, 
concerning  subcontract  pricing  policies 
and  procedures  to  ensure  that  the 
government  pay  fair  and  reasonable 
prices  for  its  needs. 

DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  September  6, 
1988. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  and  F  Streets 
NW.,  Room  4041,  Washington.  DC  20405. 

Please  cite  FAR  Case  8^-26  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  A.  Willis,  FAR  Secretariat. 
Room  4041.  GS  Building.  Washington, 
DC  20405,  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulatory  Council  are  considering 
these  changes  as  a  result  of  increased 
management  concern  over  subcontract 
pricing  and  to  ensure  that  the 
Government  pays  fair  and  reasonable 
prices  for  its  needs.  The  purpose  of  the 
changes  is  to  clarify  the  roles  of  the 
Government  and  the  contractor  in  this 
activity,  to  provide  guidance  on  certain 
apsects  of  subcontract  pricing,  and  to 
consolidate  the  requirements  for  ease  of 
use.  Subcontracts  often  account  for 
more  than  50  percent  of  a  prime  contract 
price.  Therefore,  scrutiny  of  these  prices 
is  essential  to  the  proper  pricing  of 
Government  contracts. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  does  not  appear  to 
have  a  significant  impact  on  a 


substantial  number  of  small  entities 
because  most  prime  contracts,  as  well 
as  subcontracts,  with  small  entities  do 
not  require  the  submission  of  cost  or 
pricing  data.  Most  awards  to  small 
entities  at  either  level  are  on  a 
competitive  basis  obviating  the  need  for 
cost  or  pricing  data.  In  those  rare  cases 
when  a  small  entity  does  receive  a 
noncompetitive  prime  contract  or 
subcontract  exceeding  $100,000,  the 
basic  requirements  for  submitting  and 
obtaining  cost  or  pricing  data  remain 
essentially  unchanged.  As  noted  earlier, 
the  proposed  rule  simply  consolidates 
existing  coverage  and  amplifies 
instructions  on  how  to  implement  the 
requirements.  Comments,  particularly 
from  affected  small  entities,  are  invited. 
Comments  are  also  invited  concerning 
impacts  on  small  entities  from  any  other 
provisions  of  Subpart  15.8  of  the  FAR. 
These  latter  comments  should  be 
submitted  under  FAR  Case  88-610  for 
identification  purposes. 

C.  Paperwork  Reduction  Act 

This  proposed  rule,  although  it 
impacts  on  data  submission  issues,  does 
not  change  existing  requirements. 
Requirements  have  been  reorganized  in 
the  interest  of  clarity.  Instructions  have 
been  amplified  to  ensure  understanding 
with  respect  to  subcontractor  cost  or 
pricing  data  requirements. 
Consequently,  since  there  are  no 
different  paperwork  requirements  from 
the  existing  rule,  OMB  approval  under 
44  U.S.C.  3501,  et  seq.  is  not  required. 

List  of  Subjects  in  48  CFR  Part  15 

Government  procurement. 

Dated:  |une  27. 1988. 

Harry  S.  Rosinski, 

Acting  Director.  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  15  be  amended  as  set  forth  below: 

PART  15-CONTRACTiNQ  BY 
NEGOTIATION 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
Chapter  137:  and  42  U.S.C.  2473(c). 

2.  Section  15.804-6  is  amended  by 
revising  in  paragraph  (b)(2)  the  basic 
element  of  cost,  "Material",  in 
paragraph  (1)  of  Table  15-2;  by  revising 
paragraph  (g);  and  by  removing 
paragraphs  (h)  and  (i)  to  read  as  follows: 

1SJ04-6    Procedural  requkawnU. 


TABLE  1fr-2— INSTRUCTIONS  FOR 
SUBMISSION  OF  A  CONTRACT  PRICING 
PROPOSAL 

♦  «         »         ♦         • 

Materials — Provide  a  consolidated  priced 
summary  of  individual  material  quantities 
included  in  the  various  tasks,  orders,  or 
contract  line  items  tteing  proposed  and  the 
basis  for  pricing  (vendor  quotes,  invoice 
prices,  etc.).  Include  raw  materials,  parts, 
components,  assemblies,  and  services  to  be 
produced  or  performed  by  others.  For 
standard  commercial  items  fabricated  by  the 
offeror  that  are  generally  stocked  in 
inventory,  provide  a  separate  cost 
breakdown  if  priced  based  on  cost.  For  all 
items  proposed,  identify  the  item  and  show 
the  source,  quantity,  and  price. 

Competitive  Methods — For  those  items/ 
services  priced  on  a  competitive  basis,  also 
provide  data  showing  degree  of  competition, 
and  the  basis  for  establishing  the  source  and 
reasonableness  of  price.  For 
interorganizational  transfers  priced  at  other 
than  cost  of  the  comparable  competitive 
commercial  work  of  the  division,  subsidiary, 
or  affiliate  of  the  contractor,  explain  the 
pricing  method  (see  31.20&-26(e)). 

Established  Catalog  or  Market  Prices/ 
Prices  Set  by  Law  or  Regulation — When  an 
exemption  from  the  requirement  to  submit 
cost  or  pricing  data  is  claimed,  whether  the 
item  was  produced  by  others  or  by  the 
offeror,  provide  justification  for  the 
exemption  as  required  by  15.804-3(e). 

Noncompetitive  Methods — For  those 
items/services  priced  on  a  noncompetitive 
basis,  also  provide  data  showing  the  basis  for 
establishing  source  and  reasonableness  of 
price.  For  interorganizational  transfers  priced 
at  cost,  provide  a  separate  breakdown  of  cost 
by  elements.  As  required  by  15.806-2(a), 
provide  a  copy  of  cost  or  pricing  data 
submitted  by  the  prospective  source  in 
support  of  each  subcontract,  or  purchase 
order,  or  interorganizational  transfer  that  is 
either:  (i)  $1,000,000  or  more,  or  (ii)  both  more 
than  $100,000  and  more  than  10  percent  of  the 
prime  contractor's  proposed  price.  The 
contracting  officer  may  require  submission  of 
cost  or  pricing  data  in  support  of  proposals  in 
lower  amounts.  Submit  the  results  of  the 
analysis  of  the  prospective  source's  proposal 
as  required  by  15.806.  When  the  submission 
of  a  prospective  source's  cost  or  pricing  data 
is  required  as  described  above,  it  shall  be 
included  as  part  of  the  offeror's  initial  pricing 
proposal,  unless  postponed  by  the  contracting 
officer  under  15.806-2(e). 

*  *         •         •         * 

(g)  The  requirements  for  contractors 
to  obtain  cost  or  pricing  data  from 
prospective  subcontractors,  to  analyze 
these  data  and  to  submit  the  results  of 
the  analyses  are  prescribed  in  15.806. 

3.  Section  15.805-5  is  amended  by 
revising  paragraph  (i)  and  by  removing 
paragraphs  (j)  and  (k)  to  read  as  follows: 

1SJ0S-5    FMd  pricing  support 


(i)  The  requirements  for  field  pricing 
support  reports  for  subcontracts  are 
prescribed  in  FAR  15.806. 

4.  Sections  15.806-1, 15.806-2,  and 
15.806-3  are  added  to  read  as  follows: 

15J06-1    Qenarri 

(a)(1)  The  contracting  officer  is 
responsible  for  the  determination  of 
price  reasonableness  for  the  prime 
contract.  In  order  to  make  this 
determination,  it  is  required  that  an 
analysis  be  conducted  of  all  the  relevant 
facts  and  data  including  subcontractor 
cost  or  pricing  data  required  to  be 
submitted,  results  of  the  prime  or  higher 
tier  subcontractor's  analyses  of 
subcontractor  proposals,  the  field 
pricing  support  (if  any),  and  historical 
pricing  data.  The  fact  that  a  contractor 
or  higher  tier  subcontractor  has  an 
approved  purchasing  system  or  performs 
an  analysis  of  subcontractor  cost  or 
pricing  data  does  not  in  any  way  relieve 
the  contracting  officer  or  field  pricing 
support  team  from  the  responsibility  to 
analyze  the  prime  contractor's 
submission,  including  the  subcontractor 
cost  or  pricing  data.  However,  the  prime 
contractor  or  higher  tier  subcontractor  is 
responsible  for  conducting  appropriate 
price  and  cost  analysis  before  awarding 
any  subcontract. 

(2)  Subcontractors  must  submit  to  the 
contractor  or  higher  tier  subcontractor, 
cost  or  pricing  data  or  claims  for 
exemption  from  the  requirement  to 
submit  them.  The  contractor  and  the 
higher  tier  subcontractor  shall: 

(i)  Conduct  price  analyses  and,  when 
the  subcontractor  is  required  to  submit 
cost  or  pricing  data,  or  if  the  contractor 
or  higher  tier  subcontractor  is  unable  to 
perform  an  adequate  price  analysis,  cost 
analyses  for  all  subcontracts, 

(ii)  Include  the  results  of  these 
analyses  as  part  of  their  own  cost  or 
pricing  data  submission,  and 

(iii)  When  required,  in  accordance 
with  15.806-2(a),  submit  the 
subcontractor  cost  or  pricing  data  as 
part  of  their  own  cost  or  pricing  data 
submission. 

(b)  Except  when  the  subcontract 
prices  are  based  on  adequate  price 
competition,  on  established  catalog  or 
market  prices  of  commercial  items  sold 
in  substantial  quantities  to  the  general 
public,  or  are  set  by  law  or  regulation, 
any  contractor  required  to  submit 
certified  cost  or  pricing  data  also  shall 
obtain  certified  cost  or  pricing  data 
before  awarding  any  subcontract  or 
purchase  order  expected  to  exceed 
$100,000,  or  issuing  any  modification 
involving  a  price  adjustment  expected  to 
exceed  $100,000  (see  example  of  pricing 
adjustment  at  15.804-2(a)(l)(ii)). 


(c)  The  requirements  in  paragraphs  (a) 
and  (b)  of  this  subsection,  modified  to 
relate  to  higher  tier  subcontractors 
rather  than  to  the  prime  contractor,  shall 
apply  to  lower  tier  subcontracts  for 
which  subcontractor  cost  or  pricing  data 
are  required. 

(d)  If  the  prime  contractor  negotiates 
subcontract  prices  before  negotiating  the 
prime  contract,  such  subcontract  prices 
must  nevertheless  be  reviewed  and 
analyzed  by  the  Government,  in  no 
instance  should  such  negotiated 
subcontract  prices  be  accepted  as  the 
sole  evidence  that  these  prices  are  fair 
and  reasonable. 

§  15.806-2    Prospecth^e  subcontractor 
coat  or  pricing  data. 

(a)  The  contracting  officer  shall 
require  a  contractor  that  is  required  to 
submit  certified  cost  or  pricing  data  also 
to  submit  to  the  Government  (or  cause 
the  submission  of)  accurate,  complete, 
and  current  cost  or  pricing  data  fi-om 
prospective  subcontractors  in  support  of 
each  subcontract  cost  estimate  that  is 
(1)  $1,000,000  or  more,  (2)  both  more 
than  $100,000  and  more  than  10  percent 
of  the  prime  contractor's  proposed  price, 
or  (3)  considered  to  be  necessary  for 
adequately  pricing  the  prime  contract. 
These  subcontract  cost  or  pricing  data 
may  be  submitted  using  a  Standard 
Form  1411  (SF 1411),  Contract  Pricing 
Proposal  Cover  Sheet. 

(b)  The  contracting  officer  shall 
require  the  prospective  contractor  to 
support  subcontractor  cost  estimates 
below  the  threshold  in  15.806-l(b)  with 
any  data  or  information  (including  other 
subcontractor  quotations)  needed  to 
establish  a  reasonable  price. 

(c)  If  the  prospective  contractor 
satisfies  the  contracting  officer  that  a 
subcontract  will  be  priced  on  the  basis 
of  one  of  the  exemptions  in  15.804-3,  the 
contracting  officer  normally  shall  not 
require  submission  of  subcontractor  cost 
or  pricing  data  to  the  Government  in 
that  case.  If  the  subcontract  estimate  is 
based  upon  the  cost  or  pricing  data  of 
the  prospective  subcontractor  most 
likely  to  be  awarded  the  subcontract, 
the  contracting  officer  shall  not  require 
submission  to  the  Government  of  data 
from  more  than  one  proposed 
subcontractor  for  that  subcontract. 

(d)  Subcontractor  cost  or  pricing  data 
shall  be  accurate,  complete,  and  current 
as  of  the  date  of  final  price  agreement 
given  on  the  contractor's  Certificate  of 
Current  Cost  of  Pricing  Data.  The 
prospective  contractor  shall  be 
responsible  for  updating  a  prospective 
subcontractor's  data. 

(e)  In  exceptional  cases,  the 
contracting  officer  may,  with  the 
approval  of  the  chief  of  the  contracting 


office,  excuse  a  prospective  contractor 
from  submitting  subcontractor  cost  or 
pricing  data  and  the  required  related 
analyses  before  award  of  the  prime 
contract.  The  prime  contractor  must, 
however,  obtain  this  cost  or  pricing  data 
before  award  of  the  subcontract  in 
question.  Any  request  from  a 
prospective  contractor  to  be  excused 
from  submitting  subcontractor  data 
before  award  of  the  prime  contract  must 
be  supported  by  an  explanation  as  to 
why  the  data  and  analyses  cannot  be 
submitted  in  a  timely  manner.  If 
excusing  the  prospective  contractor 
appears  to  be  appropriate,  the 
contracting  officer  shall  provide  the 
chief  of  the  contracting  office  with  the 
prospective  contractor's  explanation, 
the  contracting  officer's  supporting 
rationale,  and  a  discussion  of  how  the 
subcontract  price  will  be  determined  to 
be  fair  and  reasonable.  Moreover,  if  the 
chief  of  the  contracting  office  approves 
excusing  the  prospective  contractor 
from  submitting  the  data  and  analyses 
before  award  of  the  prime  contract,  the 
contracting  officer  shall  do  one  or  more 
of  the  following  to  minimize  risks  to  the 
Government: 

(1)  Allow  additional  time  for 
submission  of  data  up  to  the  date  of 
agreement  upon  the  prime  contract 
price; 

(2)  Withdraw  the  requirement  for 
submission  of  subcontract  cost  or 
pricing  data  if  the  data  already 
submitted  or  otherwise  readily  available 
are  adequate  to  support  the  subcontract 
estimate; 

(3)  Consider  another  contract  type;  or 

(4)  Include  a  contract  clause  that 
provides  for  negotiating  an  adjustment 
to  the  prime  contract  amount  after 
award  based  on  the  subcontractor's 
actual  cost  of  pricing  data,  and  the 
analysis  of  such  data  by  the  contractor 
and  the  contracting  officer. 

§15.806-3    Field  pricing  reports. 

(a)  The  contracting  officer  should 
request  audit  or  field  pricing  support  to 
analyze  and  evaluate  the  proposal  of  a 
subcontractor  at  any  tier 
(notwithstanding  availability  of  data  or 
analyses  performed  by  the  prime 
contractor)  if  the  contracting  officer 
believes  that  such  support  is  necessary 
to  ensure  reasonableness  of  the  total 
proposed  price.  This  step  may  be 
appropriate  when,  for  example — 

(1)  There  is  a  business  relationship 
between  the  contractor  and 
subcontractor  not  conducive  to 
independence  and  objectivity; 

(2)  The  contractor  is  a  sole  source  and 
the  subcontract  costs  represent  a 
substantial  part  of  the  contract  cost; 
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(3)  The  contractor  has  been  denied 
access  to  the  subcontractor's  records:  or 

(4)  The  contracting  officer  determines 
that,  because  of  factors  such  as  the  size 
of  the  proposed  subcontract  price,  audit 
or  Held  pricing  support  for  a  subcontract 
or  subcontracts  at  any  tier  is  critical  to  a 
fully  detailed  analysis  of  the  prime 
contract  proposal. 

(b)  When  the  contracting  officer 
requests  the  cognizant  ACO  or  auditor 
to  review  a  subcontractor's  cost 


estimates,  the  request  shall  include, 
when  available,  a  copy  of  any  review 
prepared  by  the  prime  contractor  or 
higher  tier  subcontractor,  the 
subcontractor's  proposal,  cost  or  pricing 
data  provided  by  the  subcontractor,  and 
the  results  of  the  prime  contractor's  cost 
or  price  analysis. 

(c)  When  the  Government  performs 
the  subcontract  analysis,  the 
Government  shall  furnish  to  the  prime 
contractor  or  higher  tier  subcontractor. 


with  the  consent  of  the  subcontractor 
reviewed,  a  summary  of  the  analysis 
performed  in  determining  any 
unacceptable  costs,  by  element, 
included  in  the  subcontract  proposal.  If 
the  subcontractor  withholds  consent,  the 
Government  shall  furnish  a  range  of 
unacceptable  costs  for  each  element  in 
such  a  way  as  to  prevent  disclosure  of 
subcontractor  proprietary  data. 

(FR  Doc.  88-15086  Filed  7-6-88;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  125 

tDockat  No.  R-«a-1395:  FR-2486] 

Fair  Housing  Initiatives  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Urban 
Development,  HUD. 
ACTION:  Proposed  rule. 

summary:  This  rule  announces  the 
procedures  HUD  proposes  to  use  to 
provide  funding  to  State  and  local 
government  agencies,  to  public  and 
private  nonprofit  organizations  and  to 
other  public  and  private  entities 
formulating  or  carrying  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices  under  the  Fair 
Housing  Initiatives  Program  (FHIP).  The 
rule  would  establish  three  categories  of 
funding:  (1)  The  Administrative 
Enforcement  Initiative,  (2)  The 
Education  and  Outreach  Initiative  and 
(3)  The  Private  Enforcement  Initiative. 
The  rule  also  contains  the  guidelines  for 
the  conduct  of  testing  funded  under 
FHIP  within  the  Private  Enforcement 
Initiative.  The  Fair  Housing  Initiatives 
program  is  authorized  in  section  561  of 
the  Housing  and  Community 
Development  Act  of  1967  (Pub.  L  100- 
242.  approved  February  5, 1968). 

This  program  is  designed  to 
strengthen  and  enhance  enforcement  of 
and  compliance  with  the  Federal  Fair 
Housing  Law  (Title  VIII  of  the  Civil 
Rights  Act  of  1968;  42  U.S.C.  3801-3619) 
and  State  and  local  laws  recognized  by 
the  Secretary  as  providing  substantially 
equivalent  rights  and  remedies  to  those 
provided  in  the  Federal  Fair  Housing 
Law.  This  notice  announces  the 
proposed  rules  to  govern  the  program 
and  seeks  public  comment  on  these 
rules. 

DATK  Comments  mast  be  received  by 
August  8, 1988. 

ADDRESSCS:  Interested  persons  are 
invited  to  submit  comments  on  the 
proposed  rule  to  the  Office  of  the 
General  Counsel.  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing  and 
Urban  Development.  Washington.  DC 
20410-0500.  Comments  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  at  the  above  address.  Comments 
on  the  information  collection 
requirements  contained  in  the  proposal 
(which  should  include  the  docket 


number  and  title)  should  be  submitted  to 
the  HUD  Rules  Docket  Clerk  at  the 
above  address  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  DC  20503,  Attention,  Desk 
Officer  for  HUD. 

FOR  FURTHER  INFORMATION  CONTACT 

Maxine  B.  Cunningham,  Office  of  Fair 
Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington,  DC  20410  telephone  (202) 
755-0455  (V  and  TDD).  (This  is  not  a 
Toll  Free  number) 

SUPPL£MENTARY  INFORMATION:  The 

Federal  Fair  Housing  Law  (Title  VIIl  of 
the  Civil  Rights  Act  of  1968;  42  U.S.C. 
3601-3619)  charges  the  Secretary  of 
Housing  and  Urban  Development  with 
responsibility  to  accept  and  investigate 
complaints  of  discrimination  which  are 
based  on  race,  color,  religion,  sex  or 
national  origin  in  the  sale,  rental,  or 
financing  of  most  housing.  In  addition, 
the  Federal  Fair  Housing  Law  directs  the 
Secretary  to  coordinate  with  State  and 
local  agencies  administering  fair  housing 
laws  and  to  cooperate  with  and  to 
render  technical  assistance  to  public  or 
private  entities  carrying  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices. 

The  Fair  Housing  Initiatives  Program 
(FHIP)  contained  in  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L  100-242,  approved  February  5. 
1988)  authorizes  the  Secretary  to  provide 
funding  to  State  and  local  governments 
or  their  agencies,  public  or  private  non- 
proBt  organizations  or  other  public  or 
private  entities  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  practices.  These 
funds  will  enable  the  recipients  to  carry 
out  activities  designed  to  obtain 
enforcement  of  the  rights  granted  by  the 
Federal  Fair  Housing  Law  or  by 
sabstantially  equivalent  State  or  local 
fair  housing  laws,  and  education  and 
outreach  activities  designed  to  inform 
the  public  concerning  rights  and 
obligations  under  such  Federal.  State  or 
local  laws  prohibiting  discrimination. 
Funding  for  enforcement  of  fair  housing 
laws  includes  activities  involving  use  of 
judicial  as  well  as  administrative 
enforcement  procedures. 

The  Department  would  provide 
funding  in  three  distinct  categories 
under  the  Fair  Housing  Initiatives 
Program: 

1.  The  Administrative  Enforcement 
Initiative. 

2.  The  Education  and  Outreach 
Initiative,  and 

3.  The  Private  Enforcement  Initiative. 


This  proposed  rule  contains  four 
subparts.  Subpart  A.  provides 
information  on  the  policy  and  purposes 
of  FHIP  and  contains  specific  guidance 
on  application  requirements  and 
selection  criteria  applicable  to  the 
program  generally.  Subparts  B,  C  and  D 
contain  eligibility  requirements  for 
applicants  and  describe  the  types  of 
activities  which  can  be  funded  under 
each  of  the  above  three  categories  of 
FHIP. 

Sut>part  A— General 

In  addition  to  describing  the  policy 
and  purpose  of  FHIP  and  including 
deHnitions  applicable  to  the  regulation, 
Subpart  A  describes  the  method  by 
which  the  Department  will  administer 
FHIP  and  make  awards  of  funding  in  the 
program. 

Section  125.104  indicates  that  the 
Department  will  announce  the  amount 
of  funds  available  and  the  types  of 
activities  which  will  be  given  priority 
through  periodic  publication  of  Notices 
of  Funding  Availability. 

This  section  also  indicates  all 
recipients  of  funds  must  conform  to 
audit,  reporting  and  record  maintenance 
requirements  established  for  FHIP 
which  will  be  used  by  HUD  to  supervise 
and  monitor  funded  activities.  (Specific 
audit  requirements  for  State  and  local 
governments  are  contained  in  24  CFR 
Part  44).  Each  funding  instrument 
executed  would  include  provisions  for 
the  recapture  of  funds  where  the 
recipient  does  not  comply  with 
applicable  reporting,  recordkeeping  or 
monitoring  requirements. 

Applicants  seeking  funding  under  the 
Fair  Housing  Initiatives  Program  will 
submit  formal  applications  to  the  Office 
of  Fair  Housing  and  Equal  Opportunity. 
Department  of  Housing  and  Urban 
Development. 

Section  125.105  sets  forth  in  detail  the 
general  requirements  for  the  submission 
of  applications  for  the  three  components 
of  FHIP.  This  section  provides  that 
applications  must  contain  information 
relating  to  projects  proposed  for  funding 
and  to  the  geographic  area  in  which 
activities  would  be  undertaken.  In  part 
this  section  requires  a  description  of  the 
practice  or  practices  adversely  affecting 
fair  housing,  any  existing  data  on  the 
nature  and  extent  of  discriminatory 
conduct  occurring  in  the  general  location 
where  the  applicant  proposes  to 
imdertake  activities,  the  applicant's 
experience  in  dealing  with  fair  housing 
enforcement  and  an  estimate  of  other 
public  and  private  resources  available 
to  assist  in  the  proposed  project. 
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Applications  must  describe  the 
specific  activities  to  be  conducted,  the 
benefits  which  successful  completion  of 
the  project  will  produce  and  the 
expected  long  term  viability  of  project 
results. 

In  addition,  applications  must 
describe  procedures  to  be  used  for 
monitoring  conduct  and  evaluating 
results  of  the  proposed  activities. 

Applications  also  must  contain  other 
information  which  is  required  by  the 
Department  pursuant  to  a  Notice  of 
Funding  Availability  published  under 
S  125.104(d). 

Section  125.106  describes  the  selection 
criteria  which  will  be  used  in  reviewing 
applications  for  funding.  This  section 
also  indicates  that  HUD  in  issuing  a 
Notice  of  Funding  Availability  can 
identify  additional  factors  for  award 
designed  to  encourage  applications 
which  are  most  likely  to  achieve  results 
consistent  with  the  objectives  of  FHIP. 
For  example,  in  a  given  fiscal  year  HUD 
may  determine  that  substantial  FHIP 
resources  should  be  allocated  to 
particular  activities  within  an  initiative 
(e.g.  testing).  Similarly  HUD  may  seek  to 
achieve  greater  involvement  of 
particular  segments  of  the  housing 
industry  in  fair  housing  activities  such 
as  education  and  outreach.  In  these 
cases  HUD  could  include  in  the  Notice 
of  Funding  Availability  additional 
factors  for  award  designed  to  provide  a 
priority  for  funding  for  such  activities  or 
applicants.  The  relative  weight  to  be 
assigned  to  each  selection  criteria  also 
will  be  included  in  the  Notice  of  Funding 
Availability. 

Subpart  B— Administrative 
Enforcement  Initiative 

Under  the  Administrative 
Enforcement  Initiative  the  Department 
would  provide  funding  to  substantially 
equivalent  State  and  local  fair  housing 
agencies  in  support  of  initiatives 
designed  to  broaden  the  range  of 
enforcement  and  compliance  activities 
that  they  conduct.  Section  125.202 
indicates  that  only  substantially 
equivalent  agencies  which,  pursuant  to 
24  CFR  115.6(c).  have  been  recognized 
by  the  Department  and  have  executed 
agreements  with  the  Department  are 
eligible  for  funding  under  this  initiative. 

Section  125.203  describes  the  projects 
for  which  funds  will  be  available  which 
include  activities  to  implement  fair 
housing  testing  programs  and  to  conduct 
investigations  of  systemic 
discrimination.  Funding  in  the 
Administrative  Enforcement  Initiative 
will  compliment  the  Department's 
efforts  to  promote  fair  housing 
compliance  activities  by  States  and 


localities  under  the  HUD  Fair  Housing 
Assistance  Program  (24  CFR  Part  111). 

Subpart  C— Ttte  Education  and 
Outreach  Initiative 

Under  the  Education  and  Outreach 
Initiative,  the  Department  provides 
funding  to  develop,  implement,  carry 
out.  or  coordinate  education  and 
outreach  programs  designed  to  inform 
the  public  concerning  their  rights  and 
obligations  under  the  Federal  Fair 
Housing  Act  and  substantially 
equivalent  State  and  local  fair  housing 
laws. 

Currently,  HUD  provides  limited 
support  for  outreach  and  education 
programs  by  State  and  local  fair  housing 
agencies  under  the  Fair  Housing 
Assistance  Program  24  CFR  Part  111 
(Type  II — Competitive  Funding)  and  by 
Community  Housing  Resource  Boards 
(CHRBs)  under  the  Community  Housing 
Resource  Board  Program  24  CFR  Part 
120.  Funding  for  these  entities  can  be 
made  available  under  the  Education  and 
Outreach  Initiative.  Also  other 
governmental  and  public  and  private 
entities  as  described  in  §  125.302  would 
be  eligible  for  funding. 

Funding  will  be  provided  for 
educational  projects  which  advise  the 
general  public  and  housing  industry 
groups  about  fair  housing  rights  and 
responsibilities  and  outreach  projects 
which  promote  specialized  support  and 
coordinated  methods  to  provide  for  fair 
housing.  Section  125.303  provides 
examples  of  the  types  of  educational 
and  outreach  projects  which  may  be 
funded  under  this  element  of  FHIP. 

Subpart  D— The  Private  Enforcement 
Initiative 

The  Private  Enforcement  Initiative 
provides  funding  for  projects  designed 
to  enhance  efforts  to  enforce  the 
provisions  of  the  Federal  Fair  Housing 
Law  and  substantially  equivalent  State 
and  local  fair  housing  laws.  Section 
125.402  indicates  that  funding  in  this 
initiative  will  be  provided  to  non-profit 
organizations  and  other  private  entities 
that  are  formulating  or  carrying  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices. 

Section  125.403  states  that  projects 
eligible  for  funding  include: 
— Conducting  investigations  to 

document  systemic  discrimination  in 

housing. 
— Professionally  conducting  testing  or 

other  investigative  support  for 

administrative  and  judicial 

enforcement. 
— Linking  fair  housing  organizations 

regionally  to  address  broader  market 

discriminatory  practices,  and 


— Establishing  effective  means  of 
meeting  legal  expenses  related  to  the 
litigation  of  fair  housing  cases. 
Section  125.404  provides  that  no 
funding  under  this  initiative  may  be 
used  for  the  payment  of  expenses  in 
connection  with  htigation  against  the 
United  States. 

Fair  Housing  Testing 

Section  561(c)(2)  of  the  Housing  and 
Community  Development  Act  of  1987 
requires  that  the  Secretary  of  Housing 
and  Urban  Development  establish, 
within  the  Private  Enforcement 
Initiative,  requirements  for  the  conduct 
of  testing.  The  statute  provides  that 
testing  procedures  used  be  designed  to 
ensure  that  testing  conducted  in  support 
of  fair  housing  enforcement  efforts 
develops  credible  and  objective 
evidence  of  discriminatory  housing 
practices. 

The  requirements  which  the 
Department  proposes  to  use  for  testing 
in  the  Private  Enforcement  Initiative  are 
contained  in  §  125.405.  These 
requirements  will  apply  only  to  projects 
using  Private  Enforcement  Initiative 
funds  for  the  conduct  of  testing  and  will 
not  affect  the  gathering  or  use  of  facts 
secured  through  testing  not  funded 
under  this  initiative. 

Section  125.405  sets  forth  specific 
applicant  eligibility  and  performance 
monitoring  requirements  applicable  to 
fair  housing  testing  activities  proposed 
for  funding  during  the  two  year  testing 
demonstration  period.  This  section  also 
provides  a  detailed  description  of 
procedures  which  must  be  followed  in 
the  conduct  of  funded  testing. 

1.  Applicants  Eligible  to  Conduct 
Testing 

Section  125.405(d)  provides  that  an 
applicant  must  document  that  it  has  at 
least  one  year  of  fair  housing 
enforcement  experience  in  carrying  out 
a  program  to  prevent  or  eliminate 
discriminatory  housing  practices.  The 
applicant  must  also  describe  its  process 
for  recruiting  and  training  testers  and 
include  copies  of  forms  used  to 
document  allegations  of  discriminatory 
conduct  and  to  record  testing  results. 
Other  forms  may  be  required  for 
monitoring  progress  and  evaluating 
performance. 

This  provision  also  requires  the 
applicant  to  certify  that  it  will  not  solicit 
funds  from  or  seek  to  provide  fair 
housing  educational  services  or  products 
for  compensation,  directly  or  indirectly, 
to  any  person  or  organization  which  has 
been  the  subject  of  testing  funded  by  the 
applicant  under  this  initiative  for  a  12 
month  period  following  a  test.  This 
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requirement  is  not  intended  to  preclude 
the  provision  of  training  to  or  the 
acceptance  of  funding  from  any  person 
or  organization.  It  merely  prohibiits 
solicitations  for  the  receipt  of  funding  or 
for  the  provision  of  training  to  assure 
that  testing  data  would  not  be 
compromised  based  upon  the  provision 
of  such  funds  or  the  acceptance  of 
training. 

2.  Testing  Eligible  for  Funding 

Generally,  the  regulation  provides 
that,  upon  receipt  of  a  bona  fide 
allegation,  tests  eligible  for  funding  must 
consist  of  a  visit  by  at  least  two  paired 
testers.  This  section  also  provides  for 
funding  of  tests  in  support  of  systemic 
discrimination  investigations  which 
result  from  bona  fide  allegations. 

Under  the  regulation  a  "bona  Tide 
allegation"  is  an  assertion  of  a 
discriminatory  housing  practice.  The 
allegation  must  state  specifically  and  in 
detail  the  facts  and  circumstances  which 
are  believed  to  constitute  a 
discriminatory  housing  practice.  The 
bona  fide  allegation  is  the  basis  for  the 
selection  of  the  target  of  testing  and 
does  not  limit  the  scope  of  any 
investigation  or  any  ensuing  complaint. 
The  allegation  need  not  be  a  formal 
complaint;  it  is  simply  a  source  of 
reasonable  belief  of  a  violation.  Further, 
once  a  foundation  for  the  selection  of  a 
target  has  been  established,  an 
investigation  using  funded  tests  may  be 
commenced. 

While  HUD  will  require 
documentation  of  bona  fide  allegations, 
this  definition  is  not  intended  to  impose 
the  requirement  that  all  such  allegations 
be  reduced  to  writing  by  the  person 
making  the  assertion  or  include  all 
specific  information  contained  in 
S  125.405(b)(1)  before  the  initiation  of 
testing. 

In  addition,  under  this  defmition 
allegations  by  persons  engaged  as 
testers  are  not  bona  Fide  allegations  for 
purposes  of  initiating  testing  funded  in 
the  Private  Enforcement  Testing 
Demonstration.  However,  this 
requirement  does  not  prevent  an 
organization  or  entity  participating  in 
the  demonstration  from  using  other 
information  which  is  not  the  result  of 
testing  as  a  bona  fide  allegation  for  the 
purpose  of  commencing  an  investigation 
and  conducting  funded  testing.  In 
addition,  as  discussed  later,  this 
requirement  does  not  compromise  the 
rights  of  testers  or  the  entities 
participating  in  testing  activities  in  the 
demonstration  to  redress  grievances 
under  the  Federal  Fair  Housing  Act  and 
the  Supreme  Court  decision  in  Havens 
Realty  Corp.  v.  Coleman  455  U.S.  363 
(1982).  3  PHEOH 1 15,341. 


In  connection  with  the  conduct  of 
testing,  9  12S.405(b){3)  requires  "one  or 
more  visits  by  at  least  two  paired 
testers."  This  requirement  is  designed  to 
require  that  testing  eligible  for  FHIP 
funding  consists  of  at  least  one  visit  by 
two  matched  testers.  The  regulation 
does  not  preclude  a  recipient  of  funds  in 
the  demonstration  from  conducting 
additional  tests  to  complete  a  paired 
test  or  conducting  further  paired  tests  to 
obtain  additional  evidence  in  support  of 
the  investigation  of  a  bona  fide 
allegation.  These  tests  would  be  eligible 
for  funding. 

3.  Systemic  Testing 

Where  investigation  of  a  bona  fide 
allegation  discloses  the  existence  of  a 
pattern  or  practice  of  discriminatory 
housing  practices,  the  regulation 
provides  for  the  funding  of  systemic 
testing.  In  such  cases  the  regulation 
envisions  variances  in  the  profiles  of 
testers  in  order  to  facilitate  the 
collection  of  data  on  policies,  practices 
and  procedures  which  appear  to  be 
discriminatory.  As  in  the  case  of  testing 
in  non-systemic  matters,  there  is  no  limit 
on  the  number  of  tests  which  can 
receive  funding:  the  only  requirement  is 
that  each  test  involve  paired  testers  who 
are  matched  with  each  other  with 
respect  to  housing  needs  (e.g..  housing 
type,  number  of  bedrooms,  etc.)  and 
demographic  profiles  (e.g.,  income, 
family  size,  etc.)  which  comprise  the 
basis  of  the  allegation. 

4.  Rights  of  Testers  and  Funded 
Organizations 

Section  125.405  is  not  intended  to 
restrict  or  limit  the  rights  of  testers  or 
participating  entities  to  pursue  any  right 
or  remedy  guaranteed  by  Federal  law. 
Thus,  the  rights  of  testers  and 
organizations  including  those  under  the 
Supreme  Court  decision  in  Havens 
Realty  Co.  v.  Coleman,  supra,  remain 
available  even  where  the  testing  activity 
is  funded.  Further,  participation  in  the 
Private  Enforcement  Testing 
Demonstration  does  not  effect  or  limit 
any  other  activities  relating  to  the 
receipt  and  processing  of  complaints 
including  testing  by  the  organization 
using  other  funding. 

Section  125.405(c)(3)  provides  that 
neither  the  tester  or  the  testing 
organization  may  have  "an  economic 
interest  in  the  outcome  of  the  test, 
without  prejudice  to  the  right  of  any 
person  or  entity  to  recover  damages  for 
any  cognizable  injury."  This  provision  is 
designed  to  prevent  payments  to  testers 
based  on  the  outcome  of  tests  or  similar 
arrangements  that  create  or  appear  to 
create  an  inducement  to  solicit  a 
discriminatory  act.  Such  practices  would 


have  a  sustantially  adverse  effect  on  the 
credibility  and  objectivity  of  the  testing 
data  gathered.  Recovery  of  actual 
damages  by  an  individual  or 
organizational  plaintiff  in  a  Fair  Housing 
Act  suit  is  compensation  for  established 
injury.  The  recovery  of  such  damages  is 
not  an  economic  interest  in  the  outcome 
of  the  test  within  the  meaning  of  this 
provision. 

5.  Penalties 

Section  125.404(e)  also  provides  that 
applicants  failing  to  comply  with 
requirements  in  the  Private  Enforcement 
Testing  Demonstration  in  addition  to 
making  themselves  liable  to 
administrative  sanctions  may  also  be 
required  to  repay  improperly  used  funds. 
The  application  of  sanctions  will  be 
undertaken  in  accordance  with 
procedural  requirements  applicable  to 
Federal  assistance  activities.  (See  24 
CFR  Part  24,  52  FR  37112,  October  2. 
1987) 

Other  Matters 

Under  the  provisions  in  the  FHIP 
authorizing  legislation  the  Secretary, 
before  providing  any  assistance  under 
this  program,  is  required  to  issue 
regulations  governing  applications  for 
funding.  Such  regulations  cannot  be 
effective  prior  to  the  expiration  of  90 
calendar  days  from  the  date  those 
regulations  are  submitted  to  the  House 
and  Senate  Banking  Committees. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C]  of  the 
National  Environment  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk.  Room  10278,  451  Seventh 
Street  SW..  Washington,  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  deflned  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  signiHcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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The  information  collection 
requirement  contained  in  this  rule  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520). 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  Department  does  not  expect 
that  the  activities  undertaken  with 
funding  under  FHIP  will  result  in  a 
substantial  number  of  cases  involving 
smaller  entities.  In  addition,  this  rule 
would  not  significantly  increase  or 
decrease  the  administrative  burden  on 
persons  conducting  activities  relating  to 
the  sale,  rental  or  Hnancing  of  dwellings. 

This  rule  was  listed  as  item  1011  in 
the  Department's  semiannual  agenda  of 
regulations  published  on  April  25. 1988. 
(53  FR  13854, 13888]  under  Executive 
Order  No.  12991  and  the  Regulatory 
Flexibility  Act. 

The  Catalogue  of  Federal  Domestic 
Assistance  Programs  title  and  numbers 
are: 

14.408  Fair  Housing  Initiatives 
Program — Administrative 
Enforcement  Initiative 

14.409  Fair  Housing  Initiatives 
Program — Education  and  Outreach 
Initiative 

14.410  Fair  Housing  Initiatives 
Program — Private  Enforcement 
Initiative 

List  of  Subjects  in  24  CFR  Part  125 

Fair  housing.  Grant  programs.  Housing 
and  community  development. 

For  the  reasons  set  forth  in  the 
preamble.  Title  24  of  the  Code  of  Federal 
Regulations  would  be  amended  to  add 
Part  125.  to  read  as  follows: 

PART  12S— FAIR  HOUSING 
INITIATIVES  PROGRAM 

Subpart  A— General 


Sec. 

125.101 

125.102 

125.103 

125.104 

125.105 

125.106 


Policy. 
Purpose. 

Definitions. 

Program  administration. 
Applications  requirements. 
Selection  criteria. 


Subpart  B— Admlntotratlv  Enforcement 
InWatlva 

125.201  Purpose. 

125.202  Eligible  agencies. 

125.203  Eligible  acUvities. 

Subpart  C— Education  and  Outreach 
Initlatlva 

125.301  Purpose. 

125.302  Eligible  applicants. 

125.303  Eligible  acUvities. 


Subpart  O— Prtvata  Enf  orcamant  Initiattva 

125.401  Purpose. 

125.402  Eligible  applicants. 

125.403  Eligible  activities. 

125.404  Use  of  funds  for  litigation. 

125.405  Guidelines  for  Private  Enforcement 
testing. 

Authority:  Sec.  561,  Housing  and 
Community  Development  Act  of  1987  (Pub.  L. 
100-242):  Sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

PART  125— FAIR  HOUSING 
INITIATIVES  PROGRAM 

Subpart  A-^eneral 
§  125.101    Polk:y. 

Section  561  of  the  Housing  and 
Community  Development  Act  of  1987 
established  the  Fair  Housing  Initiatives 
Program  to  strengthen  the  Department's 
effort  to  enforce  Title  VIII  of  the  Civil 
Rights  Act  of  1968  (Title  VIII)  and  to 
further  fair  housing.  This  program  is 
intended  to  assist  projects  and  activities 
designed  to  enhance  compliance  with 
Title  VIII  and  substantially  equivalent 
State  and  local  fair  housing  laws. 

§125.102    Purpose. 

Under  the  Fair  Housing  Initiatives 
Program,  the  Department  is  authorized 
to  make  grants  to,  or  enter  into  contracts 
or  cooperative  agreements  with,  State  or 
local  governments  or  their  agencies, 
public  or  private  non-profit 
organizations  or  institutions,  or  other 
public  or  private  entities  that  are 
formulating  or  carrying  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices. 

§125.103    Definitions. 
As  used  in  this  part — 

(a)  "Assistant  Secretary"  means  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  in  the 
Department  of  Housing  and  Urban 
Development. 

(b)  "Department"  means  Department 
of  Housing  and  Urban  Development. 

(c)  "Discriminatory  housing  practice" 
means  an  act  that  is  unlawful  under 
sections  804,  805  and  806  of  Title  VIII. 

(d)  "Dwelling"  means  any  building, 
structure,  or  portion  thereof  which  is 
occupied  as,  or  designed  or  intended  for 
occupancy  as,  a  residence  by  one  or 
more  families,  or  any  vacant  land  which 
is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
such  building,  structure  or  portion 
thereof. 

(e)  "FHIP"  means  the  Fair  Housing 
Initiatives  Program  authorized  by 
section  561  of  the  Housing  and 
Community  Development  Act  of  1987 


(Pub.  L  100-242,  approved  February  5, 
1988). 

(f)  "Person"  includes  one  or  more 
individuals,  corporations,  partnerships, 
associations,  labor  organizations,  legal 
representatives,  mutual  companies,  joint 
stock  companies,  trusts,  unincorporated 
organizations,  trustees,  trustees  in 
bankruptcy,  receivers  and  fiduciaries. 

(g)  "State"  means  any  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any  of 
the  territories  and  possessions  of  the 
United  States. 

(h)  "Tide  VIU"  means  Tide  VUI  of  the 
Civil  Rights  Act  of  1986.  as  amended,  42 
U.S.C.  3601-3619,  conunonly  referred  to 
as  the  Federal  Fair  Housing  Law. 

§125.104    Program  administration. 

(a)  The  Fair  Housing  Initiatives 
Program  is  administered  by  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity. 

(b)  AH  funding  in  the  Fair  Housing 
Initiatives  Program  will  be  awarded  on 
a  competitive  basis. 

(c)  'The  Department  will  provide 
funding  in  three  separate  areas: 

(1)  The  Administrative  Enforcement 
Initiative  (Subpart  B); 

(2)  The  Education  and  Outreach 
Initiative  (Subpart  C);  and 

(3)  The  Private  Enforcement  Initiative 
(Subpart  D). 

(d)  Notices  of  Funding  Availability 
under  this  program  will  be  published 
periodically  in  the  Federal  Regisler. 
Such  notices  will  announce  the  amount 
of  funds  available,  the  ftmding  available 
for  any  initiative  and  the  maximum 
amounts  to  be  awarded  to  applicants 
and  may  limit  funding  to  one  or  more  of 
the  initiatives.  The  Notice  of  Funding 
Availability  will  include  specific  factors 
for  award  in  addition  to  the  specific 
criteria  set  forth  in  §  125.106  which  the 
Assistant  Secretary  will  use  in  selection 
of  recipients  to  be  funded  and  will 
indicate  the  relative  weight  of  all 
selection  criteria.  The  criteria  for 
selection  armounced  in  Notices  of 
Funding  Availability  will  address  the 
specific  types  of  activities  and  projects 
to  be  solicited  pursuant  to  the  varied 
objectives  of  the  three  separate 
components  of  the  FHIP.  and  will  be 
designed  to  foster  selections  which  are 
most  likely  to  achieve  results  consistent 
with  the  objectives  of  each  component 
of  the  program. 

(e)  All  recipients  of  funds  under  this 
program  must  conform  to  reporting  and 
record  maintenance  requirements 
determined  appropriate  by  the  Assistant 
Secretary.  Procedures  for  monitoring 
program  activities  and  funding  will  be 
estabUshed  by  the  Assistant  Secretary. 
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Each  funding  instrument  will  include 
provisions  under  which  the  Department 
may  suspend,  terminate  or  recapture 
funds  if  the  recipient  does  not  conform 
to  these  requirements. 

(f)  All  recipients  of  funds  under  this 
program  which  are  State  or  local 
governments  or  agencies  of  State  or 
local  governments  must  conduct  audits 
in  accordance  with  Part  44  of  this  Title. 

9  125.105    Applications  rcquirtiMnts. 

Each  application  for  funding  under  the 
Fair  Housing  Initiatives  Program  must 
contain: 

(a)  A  description  of  the  practice  (or 
practices)  at  the  community,  regional  or 
national  level  which  has  affected 
adversely  the  achievement  of  the  goal  of 
fair  housing.  This  description  must 
include  a  discussion  and  analysis  of  the 
housing  practice(s)  identified,  including 
available  information  and  studies 
relating  to  discriminatory  housing 
practices  and  their  historical 
background,  and  relevant  demographic 
data  indicating  the  nature  and  extent  of 
the  impact  of  such  practices  on  persons 
seeking  dwellings  or  services  related  to 
the  sale,  rental  and  fmancing  of 
dwellings  in  the  general  location  where 
the  applicant  proposes  to  undertake 
activities; 

(b)  A  description  of  the  specific 
activities  to  be  conducted  with  funds 
including  the  final  product(s)  and/or  any 
reports  to  be  produced;  and  the  cost  of 
each  activity  proposed  and  a  schedule 
for  completion  of  the  funded  activities; 

(c)  A  description  of  the  applicant's 
experience  in  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  practicies; 

(d)  A  statement  indicating  the  need 
for  Federal  funding  in  support  of  the 
proposed  project;  and  an  estimate  of 
such  other  public  or  private  resources  as 
may  be  available  to  assist  the  proposed 
activities; 

(e)  A  description  of  the  procedures  to 
be  used  for  monitoring  conduct  and 
evaluating  results  of  the  proposed 
activities; 

(f)  A  description  of  the  benefits  which 
successful  completion  of  the  project  will 
produce  to  enhance  fair  housing  and  the 
concerns  identified,  and  the  indicators 
by  which  these  benefits  are  to  be 
measured; 

(g)  A  description  of  the  expected  long 
term  viability  of  project  results; 

(h)  Any  additional  information  which 
may  be  included  in  periodic  Notices  of 
Funding  Availability  for  the  Fair 
Housing  Initiatives  Program  published  in 
the  Federal  Register. 

Effactiva  Data  Nota.— Section  125.105 
contains  information  collection  requirements. 
Section  125.105  will  become  effective  upon 


0MB  approval  and  publication  of  notice  in 
the  Federal  Regftter. 

S12S.106   Setaction  crtterla. 

(a)  Projects  proposed  in  applications 
will  be  ranked  based  on  the  following 
criteria  for  selection: 

(1)  The  anticipated  impact  of  the 
project  proposed  on  the  concerns 
identified  in  the  application; 

(2)  The  extent  to  which  the  project 
utilizes  other  public  or  private  resources 
that  may  be  available; 

(3)  The  extent  to  which  the  applicant's 
professional  and  organizational 
experience  will  further  the  achievement 
of  the  project  goal(s); 

(4)  The  extent  to  which  the  project 
will  provide  the  maximum  impact  on  the 
concerns  identified  in  a  cost  effective 
manner 

(5)  The  extent  to  which  the  project 
will  provide  benefits  in  support  of  fair 
housing  after  funded  activities  have 
been  completed. 

(b)  The  relative  weight  to  be  assigned 
to  these  selection  criteria  as  well  as 
additional  factors  which  will  be 
considered  in  reviewing  applications 
will  be  included  in  the  Notice  of  Funding 
Availability,  together  with  a  stated 
rationale,  justifying  the  additional 
factors  selected  in  terms  of  the  specific 
goals  of  each  initiative  for  which  funds 
are  being  made  available. 

Subpart  B— Administrative 
Enforcement  initiative 

S  12S.201    Purpose. 

The  Administrative  Enforcement 
Initiative  provides  funding  to  State  and 
local  fair  housing  agencies  administering 
fair  housing  laws  recognized  by  the 
Secretary  as  providing  rights  and 
remedies  which  are  substantially 
equivalent  to  those  provided  in  Title 
VIII. 

S  125.202    EUgHite  agencies. 

State  or  local  fair  housing  agency 
eligible  to  participate  in  the 
Administrative  Enforcement  Initiative, 
must  be  administering  a  State  or  local 
fair  housing  law  which  has  been 
recognized  by  the  Assistant  Secretary 
(and  such  recognition  must  continue  to 
be  outstanding)  under  S  115.6  of  this 
subchapter  (or  {  115.4  of  this 
subchapter,  as  in  effect  prior  to  October 
8. 1984)  as  providing  rights  and  remedies 
which  are  substantially  equivalent  to 
those  provided  by  Tide  VUL 

(125.203    Eligibto  aetivltiss. 

(a)  Funding  will  be  available  to 
support  activities  designed  to  strengthen 
and  broaden  the  range  of  enforcement 
and  compliance  activities  conducted  by 
eligible  State  and  local  agencies.  Such 


activities  may  include  (but  are  not 
limited  to)  the  following: 

(1)  Providing  technical  assistance  to 
State  and  local  government  agencies 
administering  housing  and  community 
development  programs  concerning 
applicable  fair  housing  laws  and 
regulations; 

(2)  Implementing  fair  housing  testing 
programs;  and 

(3)  Conducting  investigations  of 
systemic  discrimination  for  further 
enforcement  processing  by  State  or  local 
agencies,  or  for  referral  to  HUD  and  the 
Department  of  Justice. 

Subpart  C— Education  and  Outreacti 
initiative 

S  125.301    Purpose. 

The  Education  and  Outreach  Initiative 
of  the  Fair  Housing  Initiatives  Program 
provides  funding  for  the  purpose  of 
developing,  implementing,  carrying  out, 
or  coordinating  education  and  outreach 
programs  designed  to  inform  members 
of  the  public  concerning  their  rights  and 
obligations  under  the  provisions  of  fair 
housing  laws.  Funding  is  provided  under 
this  Initiative  for  the  development  of 
national,  regional  or  local  media 
campaigns  (written  or  audio-visual 
materials)  or  other  special  efforts  to 
educate  the  general  public  and  housing 
industry  groups  about  fair  housing  rights 
and  obligations. 

S  125.302    Eligible  applicants. 

The  following  types  of  organizations 
are  eligible  to  receive  funding  under  the 
Education  and  Outreach  Initiative: 

(a)  State  or  local  governments; 

(b)  Public  or  private  non-profit 
organizations  or  institutions,  and  other 
public  or  private  entities  that  are 
formulating  or  carrying  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices. 

$125,303    Eiigibie  activities. 

(a)  Educational  projects.  Educational 
projects  that  may  be  funded  under  the 
Educational  and  Outreach  Initiative  may 
include  (but  are  not  limited  to)  the 
following: 

(1)  Developing  informative  material  on 
fair  housing  rights  and  responsibilities; 

(2)  Developing  fair  housing  and 
affirmative  marketing  instructional 
material  for  education  programs  for 
national,  regional  and  local  housing 
industry  groups: 

(3)  Providing  educational  seminars 
and  working  sessions  for  civic 
associations,  community-based 
organizations,  and  other  groups;  and 

(4)  Developing  educational  material 
targeted  at  persons  in  need  of  specific  or 


additional  information  on  their  fair 
housing  rights. 

(b)  Outreach  projects.  Outreach 
projects  that  may  be  funded  under  the 
Educational  and  Outreach  Initiative  may 
include  (but  are  not  limited  to)  the 
following: 

(1)  Developing  national,  regional  or 
local  media  campaigns  regarding  fair 
housing; 

(2)  Bringing  housing  industry  and  civic 
or  fair  housing  groups  together  to 
identify  illegal  real  estate  practices  and 
to  determine  how  to  correct  them; 

(3)  Designing  specialized  outreach 
projects  to  inform  all  persons  of  the 
availability  of  housing  opportunities; 

(4)  Developing  and  implementing  a 
response  to  new  or  more  sophisticated 
practices  that  result  in  discriminatory 
housing  practices;  and 

(5)  Developing  mechanisms  for  the 
identification  of,  and  quick  response  to, 
housing  discrimination  cases  involving 
the  threat  of  physical  harm. 

(c)  Classes  of  competition.  The  Notice 
of  Funding  Availability  for  the 
Educational  and  Outreach  Initiative  may 
be  divided  funding  into  classes  based  on 
the  type  of  projects  (e.g.,  educational  or 
outreach  projects)  and  the  scope  of 
projects  (e.g.,  local,  regional  or  national). 

Subpart  D — Private  Enforcement 
Initiative 

§  125.401    Purpose. 

The  Private  Enforcement  Initiative  of 
the  Fair  Housing  Initiatives  Program  will 
provide  funding  to  non-profit 
organizations  and  other  private  entities 
that  are  formulating  or  carrying  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices.  The 
purpose  of  these  awards  is  to  assist  in 
the  developing,  implementing,  carrying 
out,  or  coordinating  programs  or 
activities  designed  to  obtain 
enforcement  of  the  rights  granted  by 
Title  VIII  or  State  or  local  laws  that 
provide  rights  and  remedies  for  alleged 
discriminatory  housing  practices  that 
are  substantially  equivalent  to  the  rights 
and  remedies  provided  in  Title  VIII. 

§125.402    Eiigibie  applicants. 

Organizations  which  are  eligible  to 
receive  assistance  under  the  Private 
Enforcement  Initiatives  are  private  non- 
profit organizations  and  other  private 
entities  that  are  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  practices. 
Organizations  which  can  be  eligible 
include,  for  example,  private  non-proHt 
fair  housing  and  civil  rights  groups. 


§125.403    EHgiMe  activitiss. 

Projects  that  will  be  funded  under  the 
Private  Enforcement  Initiative  may 
include  (but  are  not  limited  to)  the 
following: 

(a)  Conducting  investigations  of 
systemic  housing  discrimination: 

(b)  Professionally  conducting  testing 
or  other  investigative  support  for 
administrative  and  judicial  enforcement; 

(c)  Linking  fair  housing  organizations 
regionally  in  enforcement  activities 
designed  to  combat  broader  housing 
market  discriminatory  practices;  and 

(d)  Establishing  effective  means  of 
meeting  legal  expenses  in  support  of 
litigation  of  fair  housing  cases. 

§125.404    Use  of  funds  for  litigation. 

No  recipient  of  assistance  under  the 
Private  Enforcement  Initiative  may  use 
any  funds  provided  by  the  Department 
for  the  payment  of  expenses  in 
connection  with  litigation  against  the 
United  States. 

§125.405    Guideiines  for  Privata 
Enforcement  testing. 

(a)  The  guidelines  contained  in  this 
section  apply  to  testing  activities  funded 
under  the  Private  Enforcement  Initiative. 
These  guidelines  apply  only  to  testing 
activities  funded  under  this  initiative 
and  do  not  limit  or  restrict  the  use  of 
facts  secured  through  other  testing 
activities  in  any  legal  proceeding  under 
Federal  fair  housing  laws.  Nothing  in  the 
section  restricts  individuals  or  entities 
participating  in  the  Fair  Housing 
Initiatives  Program  from  pursuing  any 
right  or  remedy  guaranteed  by  Federal 
law,  or  from  the  conduct  of  other  testing 
or  other  investigative  activities  not 
funded  under  the  Private  Enforcement 
Initiative. 

(b)  Definitions.  As  used  in  this 
section: 

(1)  The  term  "bona  fide  allegation" 
means  an  assertion  of  a  discriminatory 
housing  practice  unlawful  under  Federal 
fair  housing  law.  For  purposes  of  these 
guidelines,  an  allegation  by  a  person 
engaged  as  a  tester,  whether  or  not 
compensated,  or  by  any  organization, 
employee,  or  agent  engaged  directly  in 
the  initiation,  administration, 
evaluation,  or  conduct  of  tests  is  not  a 
bona  fide  allegation.  The  allegation  must 
state  specifically  and  in  detail  the  facts 
and  circumstances  which  are  believed 
to  constitute  the  discriminatory  housing 
practice,  including,  but  not  limited  to, 
the  date,  time,  and  place  of  the  alleged 
discrimination,  and  the  name  of  each 
person  or  firm  allegedly  engaged  in  the 
discriminatory  housing  practice. 

(2)  The  term  "discriminatory  housing 
practices"  means  any  actions  made 


unlawful  by  section  804,  805,  or  806  of 
Title  VIU  (42  U.S.C.  3604,  3605,  or  3606). 

(3)  The  term  "test"  means  a  method  of 
gathering  credible  and  objective 
evidence  of  whether  a  discriminatory 
housing  practice  has  occurred.  For 
purposes  of  tests  conducted  under  these 
guidelines: 

(i)  In  the  case  of  a  test  conducted  in 
response  to  an  allegation  involving  the 
rental  or  financing  of  a  home  or 
apartment,  a  test  must  include  one  or 
more  visits  by  at  least  two  individual 
testers  to  the  lender,  rental  agent, 
management  firm  or  owner  alleged  to 
have  discriminated. 

(ii)  In  the  case  of  a  test  conducted  in 
response  to  an  allegation  involving  the 
purchase  of  a  home,  a  test  must  include 
one  or  more  visits  by  at  least  two 
individual  testers  to  the  individual  sales 
agent  or  owner  alleged  to  have 
discriminated:  or  if  a  firm  is  alleged  to 
have  engaged  in  discriminatory  housing 
practices  and  if  no  sales  agent  of  the 
firm  has  been  identified  as  having 
discriminated,  then  the  test  must  include 
one  or  more  visits  by  at  least  two  paired 
testers  as  defined  in  paragraph  (c)(2)(iv) 
of  this  section  to  any  sales  agent 
identified  by  the  testing  program.  The 
test  requirements  specified  shall  not 
excuse  any  employer,  broker,  firm,  or 
owner  from  such  liability  as  the  law 
imposes  on  them  for  the  conduct  of  their 
employees  or  licensees  affiliated  with 
them.  Nothing  here  shall  limit  the 
number  of  test  visits  which  can  be  made 
or  funded.  < 

(4)  The  term  "testers"  means 
individuals,  who  without  an  intent  to 
rent,  purchase,  or  finance  a  home  or 
apartment,  pose  as  renters,  purchasers, 
or  borrowers  for  the  purpose  of 
collecting  evidence  of  discriminatory 
housing  practices. 

(c)  Eligible  activities.  Eligible  testing 
activities  must  be  conducted  in 
accordance  with  procedures  contained 
in  the  application  for  assistance.  These 
procedures  shall  include  the  following: 

(1)  A  formal  recruitment  process 
designed  to  obtain  a  pool  of  credible 
and  objective  persons  to  serve  as 
testers.  Recruits  must  not  have  prior 
felony  convictions  or  convictions  of 
crimes  involving  fraud  or  perjury. 

(2)  A  tester  training  program  which 
will— 

(i)  Require  the  careful  recordation  of 
all  relevant  information  on  standardized 
forms  following  completion  of  the  test; 

(ii)  Prohibit  any  contact  or 
communication  between  pairs  of  testers 
until  all  information  has  been  recorded 
and  the  testers  debriefed  by  the  testing 
coordinator; 
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(iii)  Require  that  the  same  or 
substantially  equivalent  type  of  housing 
accommodations,  Hnancing,  or  service 
be  requested;  and 

(iv)  Require  that  testers  identify 
themselves  as  having  the  same  or 
substantially  equivalent  housing  needs 
and  demographic  proHle  as  the  person 
who  made  the  bona  Hde  allegation, 
except  for  the  race,  creed,  religion,  sex. 
nationality,  or  other  attribute  which  is 
the  basis  of  the  alleged  discrimination. 
In  cases  of  testing  for  systemic 
discrimination,  demographic  profiles 
may  vary  from  that  of  the  person  who 
made  bona  fide  allegation  so  long  as  the 
test  of  each  agent  or  owner  is  a  "paired" 
test.  For  the  purpose  of  these  guidelines, 
a  "paired  test"  means  that  the  two 
testers  who  will  conduct  the  "paired 
test"  shall — 

(A)  Have  the  same  or  substantially 
similar  demographic  pronies  except  for 
the  race,  creed,  religion,  sex,  nationality, 
or  other  attribute  which  is  the  basis  of 
the  alleged  discrimination; 

(B)  Have  the  same  or  substantially 
similar  housing  requirements; 

(C)  Conduct  the  test  at  the  same  office 
or  in  the  same  or  substantially  similar 
transactional  conditions  and 
circumstances;  and 

(D)  Conduct  the  test  in  a  timely 
manner. 


(3)  A  tester  assignment  and  control 
system  which  will  assure  that  neither 
the  tester,  nor  the  organization 
conducting  the  test,  including  its 
employees  and  agents — 

(i)  Has  an  economic  interest  in  the 
outcome  of  the  test,  without  prejudice  to 
the  right  of  any  person  or  entity  to 
recover  damages  for  any  cognizable 
injury  (n.b.  Havens  Realty  Corp.  v. 
Coleman  455  U.S.  363  {1982),  3  PHEOH 
1 15,341);  or 

(ii)  Has  a  specific  bias  toward  either 
the  person  who  made  the  bona  fide 
allegation  or  the  respondent;  is  a 
relative  of  one  of  the  parties  in  the  case; 
has  any  prior  employment  or  a^iliation 
with  the  person  or  organization  to  be 
tested;  is  a  licensed  competitor  of  such 
person  or  organization  in  the  listing, 
rental,  sale,  or  financing  of  real  estate 
property;  or  has  any  other  specific  bias 
or  conflict  or  interest  which  would 
prevent  or  limit  his  or  her  objectivity  or 
fairness. 

(d)  Application  requirements. 
Applications  for  funding  of  testing 
activities  must  include,  in  addition  to 
the  requirements  set  forth  in  §  125.105: 

(1)  Documentation  that  the  applicant 
has  at  least  one  year  of  experience  in 
carrying  out  a  program  to  prevent  or 
eliminate  discriminatory  housing 
practices; 


(2)  A  certification  providing  that  the 
applicant  will  not  solicit  funds  from  or 
seek  to  provide  fair  housing  educational 
services  or  products  for  compensation, 
directly  or  indirectly,  to  any  person  or 
organization  which  has  been  the  subject 
of  testing  by  the  applicant  for  a  12- 
month  period  following  a  test; 

(3)  A  description  of  the  process  to  be 
used  to  recruit  testers; 

(4)  A  description  of  the  tester  training 
program;  and 

(5)  Copies  of  forms  used  to  document 
allegations  and  to  record  the  experience 
of  testers. 

(e)  Performance  monitoring.  An 
applicant  failing  to  comply  with  the 
testing  requirements  or  the  procedures 
set  forth  in  its  application  for  funding, 
shall  be  liable  for  such  sanctions  as  may 
be  authorized  by  law.  These  sanctions 
include  repayment  of  improperly  used 
funds,  termination  of  further 
participation  in  the  initiative,  reduction 
or  limitation  of  further  funding  for 
investigatory  activities,  recapture  of 
improperly  expended  funds,  and  denial 
of  further  participation  in  programs  of 
the  Department  or  any  Federal  agency. 

Dated:  May  21. 1988. 
William  E.  Wynn. 

General  Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 
(PR  Doc.  8ft-15045  Filed  7-6-88:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
[Docket  No.  0-«8-874;  FR-2486] 

Delegation  of  Autttority  Under  Section 
561  of  the  Housing  and  Community 
Act  of  1987 

AQENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 

summary:  The  Fair  Housing  Initiatives 
Program  (FHIP)  contained  in  section  561 
of  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L.  100- 
242.  approved  February  5, 1988) 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  to  provide  funding 
to  State  and  local  governments  or  their 
agencies,  public  or  private  non-profit 


organizations  or  other  public  or  private 
entities  formulating  or  carrying  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices.  These 
funds  will  enable  the  recipients  to  carry 
out  activities  designed  to  obtain 
enforcement  of  the  rights  granted  by  the 
Federal  Fair  Housing  Law  or  by 
substantially  equivalent  State  or  local 
fair  housing  laws,  and  education  and 
outreach  activities  designed  to  inform 
the  public  concerning  rights  and 
obligations  under  such  Federal,  State  or 
local  laws  prohibiting  discrimination. 
The  Secretary  is  delegating  the  authority 
to  administer  the  Fair  Housing 
Initiatives  Program  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity. 

EFFECTIVE  DATE:  July  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Maxine  B.  Cunningham,  Office  of  Fair 


Housing  and  Equal  Opportunity.  Room 
5214.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington,  DC  20410.  Telephone:  (202) 
755-0455  (This  is  not  a  toll  free  number). 

Authority  Delegated 

The  Secretary  of  Housing  and  Urban 
Development  delegates  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  the  authority  to  administer 
the  Fair  Housing  Initiatives  Program 
authorized  under  section  561  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L.  100-242). 

Dated:  May  21. 1988. 
Samuel  R.  Pierce,  Jr., 

Secretary.  Department  of  Housing  and  Urban 

Development. 

[PR  Doc.  88-15054  Filed  7-6-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-3410-1) 

Drinking  Water  Technical  Aasiatance; 
Termination  of  ttte  Federal  Drinking 
Water  Additives  Program 

AOENCv:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  Environmental  Protection 
Agency  (EPA),  Office  of  Drinking  Water 
(ODW),  has  operated  an  advisory 
program  that  gives  technical  assistance 
to  concerned  parties  on  the  use  of 
drinking  water  additives.  On  May  17, 
1984,  EPA  proposed  to  terminate  major 
elements  of  this  Federal  program  and  to 
assist  in  the  establishment  of  a  private- 
sector  program  which  would  offer 
assistance  in  evaluating  drinking  water 
additives.  49  FR  21004.  EPA  solicited 
proposals  from  qualiHed 
nongovernmental,  nonprofit 
organizations  for  assistance  under  a 
cooperative  agreement  to  establish  a 
credible  and  efficient  program  in  the 
private  sector. 

On  September  17, 1985,  EPA  selected 
a  consortium  consisting  of  the  National 
Sanitation  Foundation  (NSF),  the 
American  Water  Works  Association 
Research  Foundation  (AWWARF).  the 
Conference  of  State  Health  and 
Environmental  Managers  (COSHEM). 
and  the  Association  of  State  Drinking 
Water  Administrators  (ASDWA)  to 
receive  funds  under  a  cooperative 
agreement  to  develop  the  private-sector 
program.  EPA  believes  that  the  NSF-ied 
program  has  proceeded  satisfactorily. 
NSF  Standard  80,  covering  many  direct 
additives,  was  adopted  on  December  7. 
1987:  and  NSF  Standard  61.  covering 
indirect  additives,  was  adopted  on  June 
3, 1988.  Other  standards  are 
forthcoming.  The  NSF-led  program  has 
begun  offering  testing,  certification,  and 
listing  services,  as  described  in  49  FR 
21004,  for  certain  classes  of  products 
covered  by  these  standards. 
Accordingly,  as  the  NSF-led  program 
becomes  operational,  EPA  will  phase 
out  its  activities  in  this  area,  as 
described  in  this  notice. 
DATE:  Any  written  comments  on 
implementing  this  notice  should  be 
submitted  to  the  address  below  by 
September  6. 1988. 

ADORESSCS:  Submit  comments  to:  Mr. 
Arthur  H.  Perler,  Chief  Science  and 
Technology  Branch,  Office  of  Drinking 
Water  (WH-550D),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460.  A  copy  of  all 
comments  will  be  available  for  review 


during  noraal  business  hours  at  the  U.S. 
Envtronoiental  Protection  Agency. 
Criteria  and  Standards  Division.  Science 
and  Technology  Branch,  Room  931ET, 
401  M  Street,  SW..  Washington.  DC 
20480.  For  further  information  on  the 
NSF-led  private-sector  program, 
including  standards  development  and 
testing,  certification,  and  listing 
services,  contact:  Director,  Drinking 
Water  Additives  Program,  National 
Sanitation  Foundation.  P.O.  Box  1400. 
Ann  Arbor,  MI  48106;  or  call  (313)  760- 
8010.  For  information  on  alternative 
testing,  certification,  and  listing 
programs,  contact  individual  State 
regulatory  authorities  or  the  American 
Water  Works  Association,  Technical 
and  Professional  Department,  6666 
Quincy  Avenue,  Denver  CO.  80235^  or 
call  (303)  794-7711.  For  infbimatioa  on 
the  directory  of  products  certified  as 
meeting  the  criteria  in  a  NSF  standard, 
contact  the  American  Water  Works 
Association  Research  Foundation,  0600 
Quincy  Avenue,  Denver  CO,  80235,  or 
call  (303)  794-7711. 

ran  niRTHER  information  co«racTt 

Mr.  Arthur  H.  Perler,  Chief  Science  and 
Technology  Branch,  Office  of  Drinking 
Water  (WH-550D),  U.S.  EnviromncBtal 
Protection  Agency,  401  M  Street  SW., 
Washmgton,  DC  20460,  or  call  (20?)  382- 
2022. 

I.  Introduction 

The  Safe  Drinking  Water  Act  (SDWA) 
(42  U.S.C.  300f  et  seq.)  provides  for 
enhancement  of  the  safety  of  public 
drinking  water  supplies  through  the 
establishment  and  enforcement  of 
national  drinking  water  regulations.  The 
Environmental  Protection  Agency  (EPA) 
has  the  primary  responsibility  for 
establishing  the  regulations,  and  the 
States  have  the  primary  responsibility 
for  enforcing  such  regulations.  The 
regulations  control  contaminants  in 
drinking  water  which  may  have  any 
adverse  effect  on  public  health.  Section 
1412, 42  U.S.C.  300g-l.  The  regulations 
include  maximum  contaminant  levels 
(MCLs)  or  treatment  techniques  and 
monitoring  requirements  for  these 
contaminants.  Sections  1401  and  1412: 
42  U.S.C.  300f  and  300g-l.  EPA  also 
promulgates  monitoring  requirements 
for  unregulated  contaminants.  Section 
1445;  42  U.S.C.  300)-4.  In  addition.  EPA 
has  broad  authorities  to  provide 
technical  assistance  and  financial 
assistance  (e.g.,  grants,  cooperative 
agreements)  to  States  and  to  conduct 
research.  Sections  1442, 1443. 1444;  42 
U.S.C.  3001-1.  300i-2.  300J-3. 

The  Agency  has  established  MCLs  for 
a  number  of  harmful  contaminants  that 
occur  naturally  or  pollute  public 


drinking  water  supplies.  In  addition  to 
sach  contaminants,  there  is  a  possibility 
tkat  drinking  water  supplies  may  be 
contaminated  by  compounds  "added"  to 
drinking  water,  either  directly  or 
indirectly,  in  the  course  of  treatment  and 
transport  of  drinking  water.  Public  water 
systems  use  a  broad  range  of  chemical 
products  to  treat  water  supplies  and  to 
maintain  storage  and  distribution 
sjrstems.  For  instance,  systems  may 
(hrectly  add  chemicals  such  as  chlorine, 
akim,  lime,  and  coagulant  aids  in  the 
process  of  treating  water  to  make  it 
suitable  for  public  consumption.  These 
sre  known  as  "direct  additives."  In 
addition,  as  a  necessary  function  of 
maintaining  a  public  water  system, 
storage  and  distribution  systems 
(including  pipes,  tanks,  and  other 
equipment)  may  be  fabricated  from  or 
painted,  coated,  or  treated  with  products 
which  may  leach  into  or  otherwise  enter 
the  water.  These  products  are  known  as 
"indirect  additives."  Except  to  the 
extent  that  direct  or  indirect  additives 
consist  of  ingredients  or  contain 
contaminants  for  which  EPA  has 
promulgated  MCLs,  EPA  does  not 
oarently  regulate  the  levels  of  additives 
in  drinking  water. 

In  1979,  EPA  executed  a  Memorandum 
of  Understanding  (MOU)  with  the  U.S. 
Food  and  Drug  Administration  (FDA)  to 
establish  and  clarify  areas  of  authorities 
with  respect  to  control  of  additives  in 
(kinking  water.  44  FR  42775,  July  20, 
1979.  FDA  is  authorized  to  regulate 
"food  additives"  pursuant  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
(21  U.S.C.  301  et  seq.).  Both  agencies 
acknowledged  in  the  MOU  that 
"passage  of  the  SDWA  in  1974  repealed 
FDA's  authority  under  the  FFDCA  over 
water  used  for  drinking  water 
purposes."  The  MOU  stated  that  FDA 
would  continue  to  have  authority  for 
taking  regulatory  action  under  the 
FFDCA  to  control  additives  in  bottled 
drinking  water  and  in  water  used  in 
food  and  for  food  processing.  The  MOU 
went  on  to  say  that  EPA  had  authority 
to  control  additives  in  public  drinking 
water  supplies. 

While  the  SDWA  does  not  require 
EPA  to  control  the  use  of  specific 
additives  in  drinking  water,  EPA  has 
provided  technical  assistance  to  States 
and  public  water  systems  on  the  use  of 
additives  through  the  issuance  of 
advisory  opinions  on  the  acceptability 
of  many  additive  products.  EPA  has 
provided  this  technical  assistance 
potsuant  to  its  discretionary  authority  in 
section  1442(b)(1)  to  "collect  and  make 
availabie  information  pertaining  to 
research,  investigations  and 
demonstrations  with  respect  to 
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providing  a  dependable  safe  supply  of 
drinking  water  together  with  appropriate 
recontniendations  in  connection 
therewith."  EPA  has  additional 
authorities  under  the  Toxic  Substances 
Control  Act  (TSCA)  (15  U.S.C.  2601  et 
8eq.\tmd  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.&C.  136  et  seq.)  that  could  be  nsed 
to  control  additives  in  drinking  water. 
TSCA  authorizes  EPA  to  regulate  a  new 
chemical  substance  before  it  is 
manufactured  or  any  existing  chemical 
sub&tance  before  it  is  manu^ctured  or 
processed  for  a  use  that  EPA  has 
deteraiined  to  be  s  "significant  new 
use."  Althoagh  an  additive  product 
might  come  within  the  iurisdiction  of 
TSCA,  EPA  has  never  invoked  this 
authority.  EPA  has  used  its  authority 
under  FIFRA  to  centred  the  use  of 
pesticides,  disinfectants^  and  certain 
other  additives.  For  a  more  complete 
discussion  of  these  authorities,  see  the 
MOU.  44  FR  42776. 

In  1980,  EPA  declared  a  moratorium 
on  the  issuance  of  new  advisory 
opinions  on  additives  pending  a  review 
of  past  advisory  opinions  and  the 
establishment  of  uniform  test  protocols 
and  decision  criteria.  However,  between 
1980  and  1984,  EPA  continued  to  issue 
advisory  opinions  in  cases  where  the 
new  additive  products  were  virtually 
identical  to  products  previously 
reviewed.  Resource  constraints  and  the 
need  to  implement  mandatory 
provisions  of  the  SDWA  precluded  the 
Agency  from  implementing  the 
comprehensive  program  originally 
envisioned  for  the  issuance  of  additives 
advisory  opinions.  Thus,  the  Agency 
was  not  able  to  review  the  technical 
data  supporting  previous  submissions 
(approximately  2.300  products  from  525 
manufacturers)  nor  was  it  able  to 
develop  test  protocols  or  decision 
criteria  for  the  consistent  evaluation  of 
new  products.  The  result  has  been  long 
delays  in  processing  manufacturer 
petitions,  inability  to  review  and  accept 
completely  new  products,  and 
acceptance  of  products  simply  because 
they  were  virtually  identical  to  older 
products.  Hence,  few  products  have 
been  thoroughly  evaluated  for  the  safety 
of  their  formulations  based  on  the  latest 
scientific  information. 

Recognizing  the  need  for  continuing 
technical  assistance  in  evaluating 
additive  products  and  for  providing 
advice  to  States  and  public  water 
systems  on  the  toxicological  aspects  of 
additive  products,  the  Agency  proposed 
to  terminate  its  attempts  to  institute  a 
formal  advisory  program,  and  to  solicit 
proposals  from  nongovernmental, 
nonprofit  organizations  to  establish  such 


a  program  in  the  private  sector.  The 
Agency  believed  that  the  proposal  to 
assist  in  the  estabhshment  of  a  private- 
sector  program  was  consistent  with,  and 
would  best  serve  the  goals  of  the 
SDWA. 

On  May  17. 1984,  EPA  formally 
announced  its  intention  to  transfer  the 
program  to  the  private  sector,  which 
would  function  as  to  many  other 
voluntary  product-standard  programs. 
49  FR  21004.  This  was  accon:^)lished  by 
requesting  proposals  from  qualified 
organizations  or  consortia  of 
organizations  for  the  competitive  award 
of  a  cooperative  agreement  designed  to 
provide  incentive  for  the  establishment 
of  a  private-sector  program.  The  1984 
notice  stated  that: 

•  EPA  expected  the  activity  to  be  self- 
supporting. 

•  EPA  would  maintain  an  active 
interest  in  the  development  of  the 
program,  without  assuming 
responsibility  for  or  directing  its 
approach. 

•  EPA  would  continue  to  establish 
regulations  under  the  SDWA,  FIFRA, 
and /or  TSCA.  as  needed,  for  chemicals 
in  treated,  distributed  drinking  water 
that  may  originate  as  additives. 

•  EstabbsluBent  of  such  a  program 
would  be  consistent  with  the 
Administration's  initiatives  in  the  area 
of  regulatory  reform  and  offered  an 
opportunity  for  an  innovative 
alternative  to  regulation. 

The  May  1984  notice  requested  public 
comments  on  the  proposal  and  solicited 
applications  from  qualified 
nongovernmental,  nonprofit 
organizations  for  partial  funding  of  the 
developmental  phase  of  the  program 
under  a  cooperative  agreement.  The 
re^mnse  to  the  solicitation  for 
comments  indicated  strong  public 
support  for  the  prc^osed  approach.  EPA 
received  106  pubhc  comments  cm  the 
proposal.  All  but  six  supported  this 
"third-party"  approach.  However, 
despite  the  Agency's  open  competition, 
EPA  received  only  one  application  for 
financial  assistance.  The  applicant  was 
a  consortium,  led  by  the  National 
Sanitation  Foundation,  which  included 
the  American  Water  Works  Association 
Research  Foundation,  the  Conference  of 
State  Health  and  Environmental 
Managers,  and  the  Association  of  State 
Drinking  Water  Administrators.  This 
single  proposal  met  all  of  the  basic 
criteria  articulated  in  the  May  1984 
notice.  Furthermore,  EPA  believed  that 
the  single  applicant  was  very  likely  to 
succeed,  because  it  represented  an 
organization  experienced  in  private- 
sector  consensus  standard-setting.  State 
regulators,  and  water  utilities. 


EPA  awarded  the  cooperative 
agreement  to  the  NSF  consortium  on 
September  17. 1985,  and  committed 
funding  of  $185,000  to  NSF  over  a  three- 
year  period.  The  non-Federal 
(consortium  and  participating  industry) 
contribution  during  the  fust  three  years 
of  the  program  was  protected  to  be 
approximately  $1.4  miUion. 

The  NSF  program  has  the  following 
major  objectives: 

•  To  develop  systematic  consistent, 
and  comprehensive  voluntary  consensus 
standards  for  public  health  safety 
evaluation  of  all  products  (previously 
EPA-accepted  as  well  as  new)  intended 
for  use  in  drinking  water  systems. 

•  To  obtain  broad-based  participation 
in  the  standard-setting  program  from 
industry.  States,  and  utilities. 

•  To  provide  for  regular  periodic 
review,  qtdale,  and  revision  of  the 
standards. 

•  To  undertake  needed  research, 
testing,  evaluation,  and  inspections  and 
to  provide  the  followup  necessary  to 
maintain  the  program. 

•  To  establish  a  separate  program  for 
testing,  evaluation,  certificatian.  and 
listing  of  additive  products. 

•  To  widely  disseminate  information 
about  the  program,  and  to  make 
information  about  conforming  products 
available  to  users. 

•  To  maintain  the  confidentiality  of 
all  proprietary  information. 

•  To  fully  establish  the  third-party 
program  on  a  self-supporting  basis. 

NSF's  established  standard-setting 
process  utilizes  a  tiered  structure.  Each 
standard  is  drafted  by  a  task  group  and 
then  presented  to  a  joint  Committee, 
which  includes  12  industry,  12  user,  and 
12  regulatory  members.  Following 
successful  Joint  Committee  balloting, 
standards  are  reviewed  by  the  Council 
of  Public  Health  Consultants,  which  is  a 
high  level  advisory  group  consisting  of 
technical  and  policy  experts  from 
regulatory  agencies  and  academia. 

NSF  has  established  task  groups  to 
develop  standards  for  the  product 
categories  listed  below.  Each  task  group 
includes  a  member  representing  the 
regulatory  agencies  and  a  member 
representing  the  utilities.  All 
manufacturers  expressing  interest  in  a 
particular  product  task  group  may 
participate  as  members  of  that  group. 
Therefore,  task  group  membership  is 
predominately  manufacturers.  In 
addition,  a  group  of  health  effects 
consultants  is  addressing  the 
toxicological  and  risk  considerations  for 
various  product  categories.  NSF's  role  in 
the  standard-setting  process  is 
administrative,  that  is,  to  bring  together 
experts  from  governmeat,  industry. 
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utilities,  users,  and  other  relevant  groups 
80  that  a  standard  which  reflects  a 
consensus  of  these  interests  can  be 
developed.  In  addition,  NSF  staff 
provide  technical  leadership  and 
laboratory  support.  Product  categories 
and  correspoding  task  groups  are: 

•  Protective  Materials. 

•  Chemicals  for  Corrosion  and  Scale 
Control,  Softening,  Precipitation, 
Sequestering,  and  pH  Adjustment. 

•  Coagulation  and  Flocculation 
Chemicals.  ^ 

•  Miscellaneous  Treatment 
Chemicals. 

•  Joining  and  Sealing  materials. 

•  Process  Media. 

•  Pipes  and  Related  Products. 

•  Disinfection  and  Oxidation 
Chemicals. 

•  Mechanical  Devices. 

All  of  the  task  groups  have  made 
satisfactory  progress  during  the  term  of 
the  cooperative  agreement,  in  addition, 
the  health  effects  consultants  have 
endorsed  the  bases  of  the  standards. 
Standards  have  been  drafted  for  all 
product  categories,  and  final  standards 
were  published  and  implemented  as 
follows: 

Standard  60.  December  1987 

•  Chemicals  for  Corrosion  and  Scale 
Control,  Softening,  Precipitation, 
Sequestering,  and  pH  Adjustment. 

•  Disinfection  and  Oxidation 
Chemicals. 

•  Miscellaneous  Treatment  Chemicals 
(selected). 

Standard  61,  June  1988 

•  Process  Media. 
Development  of  the  remaining 

standards  is  on  schedule,  and 
publication  and  implementation  are 
expected  on  the  following  schedule: 

Standards  60  and  61,  expected  October 
1988 

•  Protective  Materials. 

•  Coagulation  and  Flocculation 
Chemicals. 

•  Miscellaneous  Treatment  Chemicals 
(additional). 

•  loining  and  Sealing  Materials. 

•  Pipes  and  Related  Products. 

•  Mechanical  Devices. 

EPA  believes  that  the  NSF  program  is 
successfully  pursuing  all  of  its 
objectives.  Furthermore,  the  program  is 
strongly  supported  by  user  and 
regulatory  sectors.  AWWARF. 
COSHEM.  ASDWA.  the  Great  Lakes 
Upper  Mississippi  River  Board,  the 
American  Water  Works  Association 
(AWWA)  (including  the  Utilities  and 
Standards  Councils  and  the  Regulatory 
Agencies  Division),  and  the  Association 
of  Metropolitan  Water  Agencies,  among 


others,  have  voiced  strong  support  for 
the  third-party  program.  The  AWWA 
recently  joined  the  NSF-led  consortium 
and  urged  EPA  to  support  national 
uniform  accreditation  of  certifying 
entities  for  additives  products.  To  date, 
more  than  60  manufacturers  are  full 
participants  in  the  standard-setting 
program. 

The  cooperative  agreement  between 
EPA  and  the  consortium  requires  NSF  to 
establish  both  a  standard-setting 
program  and  a  service  for  testing, 
certification,  and  listing.  These  are 
completely  separate  activities.  EPA's 
intent  is  to  support  the  development  of  a 
widely  accepted  uniform  standard  for 
each  category  of  products  while 
encouraging  the  development  of 
competing  sources  for  testing, 
certification,  and  listing.  The 
cooperative  agreement  assures  that  at 
least  one  sound  and  reliable  product- 
evaluation  service  will  be  available  to 
manufacturers,  i.e.,  the  consortium. 
However,  the  consortium's  standards 
will  allow  for  entities  other  than  NSF  to 
be  evaluators  of  products. 

EPA  recognizes  the  authority  and 
responsibility  of  the  individual  States  to 
determine  the  acceptability  of  drinking 
water  additives.  Hence,  it  is  up  to  the 
States  and  utilities  to  determine  the 
suitability  of  any  "third-party" 
certification.  AWWARF  will  maintain  a 
directory  of  products  approved  by  all 
organizations  claiming  to  conduct 
evaluations  under  Standards  60  and  61. 
However,  AWWARF  will  not  judge  the 
competence  or  reliability  of  these 
organizations. 

II.  Announcement  of  Phase-Down  of 
EPA's  Additives  Program 

During  the  developmental  phase  of  the 
NSF  consortium's  program,  EPA  has 
continued  to  review  products  and 
process  requests  for  advisory  opinions 
on  a  limited  basis.  The  May  1984  notice 
stated  that,  "EPA  does  not  intend  to 
develop  further  interim  administrative 
procedures,  testing  protocols  or  decision 
criteria  for  future  evaluation  of  additive 
products.  The  use  of  existing  informal 
criteria  will  continue  until  a  third-party 
or  alternative  program  is  operational 
*  •  *.  EPA  may  not  be  able  to  process 
all  requests  for  opinions  on  additive 
products  before  the  establishment  of  a 
cooperative  agreement  with  a  third 
party.  The  large  volume  of  currently 
pending  requests  makes  it  unlikely  that 
additional  requests  will  be  completely 
processed  by  that  date."  Likewise,  EPA, 
in  its  acknowledgment  letters  to 
manufacturers  requesting  opinions  on 
new  products,  explains  that  the  Agency 
is,  "*  *  *  making  a  concerted  effort  to 
process  petitions  as  quickly  as  possible. 


However,  EPA  may  not  be  able  to 
process  your  request  for  an  opinion  on 
an  additive  product  before  the 
establishment  of  an  alternative  program 
as  described  in  the  Federal  Register, 
Vol.  49,  No.  97,  21003-8,  May  17, 1984." 
Product  reviews  and  issuance  of 
advisory  opinions  have  been  limited  to: 

•  Products  composed  entirely  of  other 
products  which  EPA  had  previously 
determined  to  be  acceptable: 

•  Products  composed  entirely  of 
ingredients  which  have  been  determined 
to  be  acceptable  by  EPA  or  the  FDA,  or 
other  Federal  agencies,  for  addition  to 
potable  water  or  aqueous  foods: 

•  Products  composed  entirely  of 
ingredients  listed  in  the  "Water 
Chemicals  Codex."  National  Academy 
of  Sciences.  November  1982,  and  in  the 
"Water  Chemicals  Codex: 
Supplementary  Recommendations  for 
Direct  Additives,"  National  Academy  of 
Sciences,  1984; 

•  Certain  other  products  of  particular 
interest  to  EPA  or  to  other  Federal 
agencies;  and 

•  Products  which,  if  effectively 
excluded  from  the  marketplace  by  lack 
of  approval,  might  jeopardize  public 
health  or  safety. 

Continued  procpssing  of  petitions 
during  the  development  of  the  private- 
sector  program  minimized  disruption  of 
the  marketplace  from  the  viewpoint  of 
manufacturers  whose  business 
depended  in  part  on  EPA  acceptance  of 
products,  users  who  required  water 
treatment  products  for  the  production  of 
safe  drinking  water,  and  State  officials 
who  rely  on  the  advice  of  EPA. 

EPA  believes  that  NSF  is  moving 
expeditiously  and  on  schedule  toward 
the  full  establishment  of  a  third-party 
program  covering  products  intended  for 
use  in  drinking  water  systems.  Priorities 
for  standards  development  and 
implementation  of  a  testing, 
certification,  and  listing  program  for 
various  product  categories  have  been 
based  upon  need,  interest,  complexity, 
and  availability  of  information  for 
developing  standards.  Direct  drinking 
water  additives  were  assigned  high 
priority  for  the  following  reasons:  (1) 
Use  of  direct  additives  is  widespread  in 
drinking  water  systems,  so  there  are 
large  population  exposures  to  these 
chemicals;  (2)  as  direct  additives  to 
drinking  water,  they  present  greater 
potential  for  water  contamination  than 
indirect  mechanisms  (e.g.,  migration 
from  protective  paints  in  pipes  and 
storage  tanks);  and  (3)  the  National 
Academy  of  Sciences'  Water  Chemicals 
Codex  provided  a  good  starting  point  for 
development  of  standards. 
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As  originally  planned,  EPA  is 
beginning  to  phase  out  the  Agency's 
additives  evaluation  program.  Thus, 
EPA  will  not  accept  new  petitions  or 
requests  for  advisory  options  after  the 
date  of  this  notice.  While  EPA  will 
continue  to  process  requests  which  are 
pending  and  those  received  on  or  before 
July  7, 1988.  petition  evaluations  not 
completed  by  October  4, 1988,  will  be 
returned  to  the  submitter.  After  that 
date,  EPA  will  no  longer  evaluate 
additive  products. 

Petitions  which  are  completely 
evaluated  by  October  5, 1988,  will  be 
added  to  the  quarterly  list  of  acceptable 
products  published  shortly  after  that 
date.  That  quarterly  list  will  be  the  last 
such  list  issued  by  EPA.  On  April  7, 
1990,  EPA  will  withdraw  its  list  of 
acceptable  products,  and  the  list  and  the 
advisories  on  these  additives  will 
expire.  This  means  that:  (1)  The  various 
lists  published  by  EPA  under  the  titles 
Report  on  Acceptable  Drinking  Water 
Additives,  Report  on  Coagulant  Aids  for 
Water  Treatment,  Report  on  Concrete 
Coatings/Admixture  for  Water 
Treatment,  Report  on  Detergents, 
Sanitizers  and  Joint  Lubricants  for 
Water  Treatment,  Report  on 
Evaporative  Suppressants  for  Water 
Treatment,  Report  on  Liners/Grouts/ 
Hoses  and  Tubings  for  Water 
Treatment,  Report  on  Miscellaneous 
Chemicals  for  Water  Treatment.  Report 
on  Protectivce  Paints/Coatings  for 
Water  Treatment,  and  any  and  all  other 
lists  of  drinking  water  products  issued 
by  EPA  or  its  predecessor  agencies 
regarding  drinking  water  additives  will 
be  invalid  after  April  7, 1990;  and  (2) 
advisory  opinions  on  drinking  water 
additives  issued  by  EPA  and 
predecessor  agencies  will  be  invalid 
after  that  date. 

EPA  believes  that,  while  in  the  past 
every  effort  has  been  made  to  provide 
the  best  possible  evaluations,  all 
products  should  be  evaluated  against 
carefully  developed  and  considered 


nationally  uniform  standards.  Many  of 
the  currently  listed  products  were 
evaluated  and  accepted  up  to  20  years 
ago  and  have  not  been  reevaluated 
since  that  time.  Numerous  products  have 
been  accepted  because  they  were 
virtually  identical  to  or  were 
repackagings  of  older  products.  The 
result  is  that  few  products  have  been 
completely  evaluated  for  the  safety  of 
their  original  or  current  formulations  vis- 
a-vis the  latest  toxicological,  chemical, 
and  engineering  information.  A  uniform 
evaluation  of  all  products,  old  and  new, 
will  result  in  consistent  quality  of 
products,  and  will  assure  fair  and 
equitable  treatment  to  all  manufacturers 
and  distributors. 

Henceforth,  parties  desiring  to  have 
existing  or  new  products  evaluated 
against  the  NSF  standards  should 
contact  NSF  or  other  organizations 
offering  such  evaluations.  To  contact 
NSF  about  the  drinking  water  additives 
program  write  to:  David  Gregorka, 
National  Sanitation  Foundation,  P.O. 
Box  1468,  Ann  Arbor,  MI  48106,  or  call 
(313)  769-8010.  Information  on 
alternatives  to  NSF  evaluation  may  be 
obtained  by  contacting  State  regulatory 
agencies  or  the  AWWA,  Technical  and 
Professional  Department,  6666  Quincy 
Avenue,  Denver  Co,  80235,  or  call  (303) 
794-7711,  which  is  addressing  certifier 
accreditation. 

EPA  beheves  that  the  21  months 
between  today  and  the  expiration  date 
of  EPA's  last  list  is  sufficient  time  for 
manufacturers  to  submit  their  products 
to  NSF  or  other  certification  entities  for 
evaluation.  The  first  NSF  list  will  be 
published  prior  to  April  7, 1990,  thereby 
preventing  any  disruption  in  the 
marketplace.  Furthermore,  NSF  had 
indicated  that  it  will  consider  current 
EPA  and  other  regulatory  evaluations 
when  evaluating  products  in  order  to 
ensure  a  smooth  transition.  States  may 
choose  to  rely  on  the  last  EPA  quarterly 
list  of  products  until  their  individual 


programs  for  accepting  private-sector 
certification  are  fully  implemented. 

Parties  desiring  to  market  drinking 
water  additive  products  are  reminded 
that  the  individual  States  have  the 
authority  to  regulate  the  sale  and/or  use 
of  specific  products  as  they  see  fit.  Thus, 
reliance  upon  a  particular  standard  or 
organization  to  certify  that  a  product 
complies  with  a  particular  standard 
must  be  acceptable  to  the  State  in  which 
the  supplier  wishes  to  do  business. 

Discontinuation  of  the  additives 
program  at  EPA  does  not  relieve  the 
Agency  of  its  statutory  responsibilities. 
If  contamination  resulting  from  third- 
party  sanctioned  products  occurs  or 
seems  likely,  EPA  will  address  that 
issue  with  appropriate  drinking  water 
regulations  or  other  actions  authorized 
under  the  SDWA.  EPA  is  a  permanent 
member  of  the  NSF  program  Steering 
Committee,  and  senior  EPA  staff  and 
management  will  continue  to  participate 
in  this  and  other  programs  designed  to 
assure  that  high-quality  products  are 
employed  in  the  treatment  of  public 
drinking  water.  Also,  the  Agency  will 
continue  to  sponsor  research  on 
contaminants  introduced  in  public  water 
supplies  during  water  treatment, 
storage,  and  distribution. 

III.  Comments 

Although  this  notice  does  not  include 
a  proposed  or  final  regulation,  EPA 
welcomes  comments  and  suggestions 
that  would  assist  the  Agency  in 
implementing  the  additives  program 
phasedown.  Please  address  all 
comments  and  suggestions  to:  Mr. 
Arthur  H.  Perler,  Chief,  Science  and 
Technology  Branch,  Office  of  Drinking 
Water  (WH-550D),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC  20460. 

Date:  June  16. 1968. 
William  Whittington, 
Acting  Assistant  Administrator  for  Water. 
[FR  Doc.  88-15232  Filed  7-6-88:  8:45  am] 
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Chemical  testing —  < 

Data  receipt.  25662 
Premanufacture  notices  receipts.  25662 
Water  pollution  control;  sole  source  aquifer  designations: 
Ohio.  25670 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act.  25721 

Executive  Office  of  the  President 

See  Administration  Office.  Executive  Office  of  the 

President;  Trade  Representative.  Office  of  United  States 

Export  Administration 

See  International  Trade  Administration 

Family  Support  Administration 

See  Community  Services  Office 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 

Private  land  mobile  services — 
Special  emergency  radio  service,  25607 
PROPOSED  RULES 
Common  carrier  services: 

Public  mobile  services — 
Rural  cellular  service,  25633 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Boedker,  Rebecca  L.,  et  al.,  25673 

Gamble.  Larry  W.,  et  al.,  25673 

Hill,  Ernestine,  et  al.,  25673 

Merchant,  Shirley,  et  al.,  25674 

Miller.  P.  Scott,  et  al..  25674 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Iowa  et  al..  25591 
Nondiscrimination  on  basis  of  handicap  in  federally 
conducted  programs  and  activities.  25872 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act:      ' 
Interstate  natural  gas  pipeline  capacity;  brokering.  25629 
Conference,  25628 


NOTICES 

Natural  gas  certificate  filings; 

ANR  Pipeline  Co.  et  al..  25657 
Natural  Gas  Policy  Act: 

Self-implementation  transactions,  25658 
Applications,  hearings,  determinations,  etc.: 

Amoco  Production  Co.  et  al.,  25658 

CNG  Transmission  Corp..  25659 

East  Tennessee  Natural  Gas  Co..  25659 

Northwest  Pipeline  Corp..  25659 

Trailblazer  Pipeline  Co..  25659 

Williams  Natural  Gas  Co..  25660 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent; 
Walker  and  Catoosa  Counties,  GA.  25719 

Federal  \jahor  Relations  Authority 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 
conducted  programs  and  activities.  25872 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  25674 
Meetings;  Sunshine  Act,  25721 
Tariffs,  inactive;  cancellation,  25674 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Tipton  kangaroo  rat,  25608 
NOTICES 

Comprehensive  conservation  plan/environmental 
statements;  availability,  etc.: 
Deacharof  National  Wildlife  Refuge,  AK,  25699 

Food  and  Drug  Administration 

NOTICES 

Human  drugs: 
Export  applications — 
Ornade-A.F.  Spansule  Capsules,  25691 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ohio- 
General  Motors  Corp.,  25647 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Community  Services 
Office;  Food  and  Drug  Administration;  Human 
Development  Services  OfRce;  Public  Health  Service 

RULES 

Federal  claims  collection,  25592 

Nondiscrimination  on  basis  of  handicap  in  federally 
conducted  programs  and  activities,  25595 

Health  Resources  and  Services  Administration 

Sec  Public  Health  Service 

Human  Development  Services  Office 

NOTICES 

Grants;  availability,  etc.: 
Child  care  (temporary)  for  handicapped  children  and 
crisis  nurseries;  correction.  25722 


Indian  Affairs  Bureau 

RULES 

Land  and  water: 

Life  estates  and  future  interests.  25952 
NOTICES 

Cherokee  Nation  of  Oklahoma  and  Kaw,  Otoe-Missouria, 
Pawnee,  Ponca,  and  Tonkawa  Indian  Tribes  of 
Oklahoma;  partition  agreement:  correction,  25691 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Minerals  Management  Service; 
Surface  Mining  Reclamation  and  Enforcement  Office 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development;  Overseas 
Private  Investment  Corporation 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 
Refrigeration  compressors  from — 
Singapore,  25647 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Norfolk  h  Western  Railway  Co.,  25701 

Justice  Department 

See  also  Antitrust  Division 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Assistant  Attorney  General  for  the  Land  and  Natural 
Resources  Division,  25705 
Pollution  control;  consent  judgments: 

Industrias  La  Famosa,  Inc.,  25701 

Labor  Department 

See  also  Employment  and  Training  Administration; 

Employment  Standards  Administration 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

25706 

Lund  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Bethel  Native  Corp.,  25691 
Environmental  statements;  availability,  etc.: 

Minto  Flats  watershed,  AK,  25691 
Meetings: 

Richland  District  Advisory  Council,  25692 

Roswell  District  Grazing  Advisory  Board,  25692 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  25693 

Arizona;  correction,  25722 

Idaho.  25693 
(2  documents) 

Nevada, 25693 

Oregon,  25694 
Recreation  management  restrictions,  etc.: 

Steese  National  Conservation  Area  et  al.,  AK,  25696 

White  Mountains  National  Recreation  Area  et  al.,  AK, 
25696 
Resource  management  plans,  etc.: 

Lower  Gila  South  Resource  Area,  AZ,  25692 

Nellis  Air  Force  Range,  NV.  25694 


Survey  plat  filings:  \ 

Arizona.  25697 

Idaho.  25698 

Oregon.  25698 

Oregon  and  Washington,  25698 
Wilderness  study  areas;  characterstics.  inventories,  etc.: 

Mineral  survey  reports — 
Wyoming.  25699 

Merit  Systems  Protection  Board 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 

conducted  programs  and  activities,  25872 
Special  Counsel  Office: 
Nondiscrimination  on  basis  of  handicap  in  federally 
conducted  programs  and  activities,  25872 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Gulf  of  Mexico — 
Lease  sale,  25958 
Lease  systems,  25700 

National  Aeronautics  and  Space  Administration 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 
conducted  programs  and  activities,  25872 

National  Archives  and  Records  Administration 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 
conducted  programs  and  activities,  25872 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Arts  National  Council  Ad  Hoc  Challenge  IB  Cross-Cut 
Committee,  25707 

National  Institute  for  Occupationai  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Lat>or  Relations  Board 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 
conducted  programs  and  activities,  25872 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources,  25611 
NOTICES 
Meetings: 

North  Pacific  Fishery  Management  Council,  25649 
Permits: 

Marine  mammals,  25649 

National  Technical  Information  Service 

NOTICES 

Patent  Ucenses,  exclusive: 
Liposome  Co.,  Inc.,  25649 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Philadelphia  Naval  Shipyard,  PA;  steam  generating 
facility,  25652 
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Nuclear  Regulatory  Commissiofi 

NOTICES 

Meetings: 

Nuclear  Waste  Advisory  Committee.  2570B 
Applications,  hearings,  determinations,  etc.: 
Commonwealth  Edison  Co..  25709.  25710 

(3  documents) 
Long  Island  Lighting  Co.,  25714 
Southern  California  Edison  Co.  et  al..  25711-25713 
(3  documents) 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Overseas  Private  Investment  Corporation 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 
conducted  programs  and  activities,  25672 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  and  single-employer  plans: 
Payments  of  premiums 

Correction.  25591.  25722 

(2  documents) 

Personnel  Management  Office 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 
conducted  programs  and  activities,  25872 

Public  Health  Service 

See  also  Centers  for  Disease  Control:  Food  and  Drug 

Administration 
PROPOSED  RULES 
Grants: 
Appeals  procedures,  25631 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Pipeline  safety: 
Natural  gas  transportation,  etc. — 
Drug  use  control  in  pipeline  operations.  25892 

Securities  and  Exctuinge  Commission 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 

conducted  programs  and  activities,  25672 
NOTICES 
Self-regulatory  organizations:  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  25716 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  25715 

Small  Business  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc: 
D.C.  Bancorp  Venture  Capital  Co.,  25717 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
25701 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Trade  Representath^,  Office  of  United  States 

NOTICES 

Japan: 
Fresh  oranges  and  orange  juice;  termination  of 
investigation,  25714 

Transportation  Department 

See  also  Coast  Guard;  Federal  Highvvay  Administration; 
Research  and  Special  Programs  Administration:  Urban 
Mass  Transportation  Administration 

PROPOSED  RULES 

Tariffs;  electronic  filing,  25615 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  25718 

Treasury  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
25719 

(2  documents) 
Notes,  Treasury: 
AC-1990  series,  25720 
N-1992  series,  25720 

United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 
Son  of  Heaven:  Imperial  Arts  of  China,  25720 

Urtum  Mass  Transportation  Administration 

PROPOSED  RULES 

Drug  use  control  in  federally  funded  mass  transportation 
operations,  25910 

Veterans  Administration 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 
conducted  programs  and  activities,  25872 


Separate  Parts  In  This  Issue 

Part  II 

ACTION.  25724 

Part  III 

Department  of  Health  and  Human  Services,  Office  of 
Community  Services,  25752 

Part  IV 

Department  of  Health  and  Human  Services,  Office  ol 
Community  Services,  25778 

PartV 

Department  of  Health  and  Human  Services.  Office  of 
Community  Services,  25798 

PartVi 

Nondiscrimination  on  basis  of  handicap  in  federally 

conducted  programs  and  activities  (13  agencies),  25872 

Part  VII 

Department  of  Transportation,  Research  and  Special 
Programs  Administration.  25892 


Part  VIII 

Department  of  Transportation,  Urban  Mass  Transportation 
Administration,  25910 

Part  IX 

Department  of  Transportation,  Coast  Guard,  25926 

PartX 

Department  of  the  Interior.  Bureau  of  Indian  Affairs,  25952 

Part  XI 

Department  of  the  Interior,  Minerals  Management  Service, 
25956 

Part  XII 

Environmental  Protection  Agency,  25970 


Reader  Aids 
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laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  aecSon  o(  the  FEDERAL  REGISTER 
contains  regulaiory  documents  having 
general  applicatM%  and  legal  effect  most 
of  which  are  keyed  to  and  codMed  in 
the  Coda  of  Fectaal  Regulations,  wftich  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
t>y  the  Superintendani  of  DocuRtents. 
Prices  of  new  txwks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiums;  Correction 

agency:  Pension  Benefit  Guaranty 
Corporation. 

action:  Interim  rale;  correction. 

SUMMARV:  This  document  corrects  an 
interim  rule  on  Payment  of  Premiimts,  29 
CFR  Part  26ia  that  appeared  at  pages 
24906  througli  24919  in  the  Federal 
Register  of  Thursday.  June  30. 1988  (53 
FR  24906).  This  action  is  needed  to 
correct  an  editorial  error  in  that  interim 
rule. 

FOR  FWrTMER  INFORMATION  CONTACT 

Harold  ].  Ashner.  Office  of  the  General 
Counsel  fCode  22S00),  Pension  Benefit 
Guaranty  Cotporation.  2020  K  Street 
NW..  Washington.  DC  20006;  telephone 
202-778-8823.  Thi*  is  not  a  toll-free 
number. 

supPLBicNTAinr  mtormation:  The 
following  correction  is  made  in  FR  Doc 
88-147S2  appearing  on  pages  24806 
through  24919  in  the  issue  of  June  30, 
1988: 

{2610.34    [Corrected] 

1.  On  page  24919.  column  two.  line  26. 
the  text  of  (  2810.34(bH6)  is  corrected  by 
substituting  the  word  "fifteenth"  for  the 
word  "last". 

Note:  Aa  additional  oomctioii  to  this 
document  is  published  etoewberc  in  the 
corrections  sections  of  this  issue  of  the 
Fs  Jsral  Kagistot. 


Dated:  July  5, 1988. 
KatUeen  P.  Utyoff. 

Execvtive  Dinctor.  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc  86-15414  Filed  7-7-88: 8:48  an} 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 

(Deckel  No.  FEMA  67M] 

Ust  Of  Communities  Ettglt>le  for  ttie 
Sale  of  Flood  Insurance;  Iowa,  et  aL 

agency:  Federal  Emergency 

Kdanagement  Agency.  FEMA. 

action;  Final  rule. 

summary:  This  rule  Hats  communities 
partkipetiog  in  the  National  Flood 
Insorance  Pro-am  (NFIP).  These 
commimities  were  required  to  adopt 
floodplain  mmiagement  meastures 
con^iliant  with  the  NFIP  revised 
regulations  that  became  effective  on 
October  1. 1986.  If  die  communities  did 
not  do  so  by  the  specified  date,  they 
would  be  suspended  from  participation 
in  the  NFIP.  "Hm  OMnmunities  are  now  in 
comptiance.  This  rule  withdraws  the 
suspension.  Tlie  commimities'  continued 
partiGHMtioa  in  the  program  authorizes 
the  sale  (rf  flood  insurance. 
EPFTCTWC  date:  June  3, 1988. 
ADOntH.  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  fhim  any  licensed 
property  inaurance  agent  or  broker 
serving  the  digiUe  ccHnmunity,  or  from 
the  NFIP  at  P.O.  Box  457.  Lanham. 
Maryland  20706,  Phone:  (800]  638-741& 
FOR  FURTMBI  mFORMATION  contact: 
Frank  R  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  (202) 
64&-2717,  Federal  Center  I^aza.  500  C 
Street  SW..  Room  416,  Waslm^^taa.  DC 
20472. 

SUPPLEMENTARY  INFORMATMNT  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 


administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  fixxa  future  flooding. 

In  addition,  the  Diiectar  of  the  Federal 
Emergency  Management  Agency  has 
identified  die  ^ledal  Flood  Hazard 
Areas  in  these  communities  by 
publishing  a  Flood  Insaruwc  Rate  Map. 
In  the  commuinties  listed  where  a  flood 
map  has  been  published,  section  102  of 
the  Flood  Disaster  Protection  Act  of 
1973.  as  amended,  requires  the  purchase 
of  flood  insurance  as  a  condition  of 
Federal  or  federally  related  financial 
assistance  for  acquisition  or 
construction  of  buikhngs  in  the  Special 
Fkiod  Hazard  Are*  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  inqsracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  dds  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C 
606(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  beta  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  signifkaat  economic  impact  oa  a 
substantial  nmAet  of  SBaH  entities. 
Tins  nde  provides  routine  legal  notice 
stating  the  community's  statas  in  the 
NFIP  and  inqioaes  no  new  requirements 
or  regulations  on  these  partkipating 
c(Hnmunities. 

List  of  Subjects  in  44  CFR  Part  M 
Flood  insurance.  Floo^Iains. 

PART  64-{  AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.&C  4001  et  m^l. 
Reorganization  Plan  ^kx  3  a<  1978.  EjO.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  the  suspension  for  each 
listed  community  has  been  withdrawn. 
The  entry  reads  as  follows: 
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Stat* 


CoTvnufiJIy  nwrw 


County 


Convnunily  No. 


Effadiiw  date 


Iowa.. 


AnttaCityof. 


Caas. 


Do 

Do 

Do „ 

Do  ...... 

Do 

Do 

Do. 

Do  ...... 

Do 

Do  ....... 

Do...... 

Oo 

Do 

Do „ 

Do 

Do 

Do 

Do....... 

Do - 

Do  ....... 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do  ...... 

Do 

N«w  York... 


Do.. 
Do_ 
Do.. 
Do.. 
Do.. 
Do.. 
Oo- 
Oo.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do. 
Do.. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Beford.  City  ol 

Ctwrtolta.  City  o( 

Ctwratiaa.  Oly  ct 

ClartiawMla.  City  ol 

Cliv*.  CHy  o« 

ConactionvWa,  City  of.. 

Dafinance.  City  of - 

Farlila.  Qly  of 

Fort  Madison.  City  of. „ 

GJtMrtviHa.  City  of 

Qiadbroolt.  Oly  of 

Janaawilt*.  City  of 

Umoni.  City  of 

Lahigli.  City  of 

Lowdan.  cily  of 

Ijjcaa,  City  of 

IMaptelon,  City  of 

IMaxweH.  City  of 

Na«M«,Cityof 

Plaaaant  HNI.  Qty  ol..~ 

Roland.  City  of 

SageviNe.  City  of.-. 

Sioux  Center,  City  of  .~ 

SmilMand.  City  of 

Spancer,  City  of..- 

Story  City,  aty  of 

Sumrwr.  City  of 

UniortviHa.  Town  of 

Victor.  City  of 

Holland  Patent.  ViKaga  of . 


Huron,  Town  of.. 
Jay,  Town  of.. 


LetMinon.  Towm  of.. 

Lexington.  Town  of — . 

Lima,  Town  of ._™, 

Lirwoln,  Town  of .—- 

Lyons.  Town  of 

Marathon.  VMIaga  of 

Middtesex.  Town  of 

^fewarl(.  VMage  of 

Pelham.  ViNage  of 

Pulaaiu.  ViNag*  of 

Rensselaer  FaHs,  Village  of.. 

Savona,  ViNage  of 

StMrtxjme,  Town  of 

Stwrman,  Town  of 

Smyrna.  Town  of.. 


Sodus  Point  VHIage  of.. 

Speculalor.  VHIage  of 

Stockport,  Town  of — 

Tivoli  Village  of 

Valabe.  Village  of . 
Valley  Falls,  ViNage  of. 
WalHuH.  Town  of. 
Wappingers  Falls.  Village  of. 


Wayne.. 

Essex... 

Madiaon.... 

Greene. — 

Uvingston. 

Madison 

Wayne..- 

Cortland. 

Yalaa.. 

Wayne 

Westchester. 

Oswego 

St  LawrarK^e.. 

Steutien 

Clienango 

Cfiautauqua.- 
Chenango — 

Wayne 

HwniNon 

Cohimbia-. 

Duicheae 

CotMmbia - 

RonSSOHMf  ••••' 

Orange. — 

Dutchess 


190048 


190263 
190067 
190063 
190336 
190468 
190288 
190246 
190301 
190164 
190021 
190516 
190023 
190110 
190310 
190054 
190196 
190206 
190257 
190334 
190489 
190513 
190122 
190658 
190300 
190071 
190259 
190029 
190823 
190426 
360530 


360892 
360265 
360403 
360284 
360457 
360405 
361226 
360183 
360960 
360694 
360925 

361466 
361049 
360164 
361502 
361308 
360699 
361527 
361322 
361507 
361506 
361468 
360634 
360223 


Junes,  1968 
Suspension 
wNltdrawn. 

Do. 

Do. 

Da' 

Da 

Do. 

Da 

Do. 

Do. 

Da 

Do. 

Do. 

Do. 

Da 

Da 

Do. 

Da 

Da 

Do. 

Da 

Do. 

Da 

Da 

Da 

Do. 

Do. 

Do. 

Do. 

Da 

Do. 
June  15.  1968 
Suspension 
withdrawn. 

Do. 

Da 

Da 

Do. 

Do. 

Da 

Do. 

Do. 

Da 

Do. 

Do. 

Da 

Da 

Do. 

Do. 

Do. 

Do. 

Da 

Do. 

Do. 

Do. 

Do. 

Da 

Do. 

Do. 


Harold  T.  Diiryee, 

Administrator.  Federal  Insurance 
Administration. 

Issued:  July  1. 1968. 

(FR  Doc.  88-15329  Filed  7-7-B8;  6:45  am] 
WLUNQ  CODE  •ri»-21-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  31 

Referral  of  Debta  to  the  Internal 
Revenue  Service  for  Tax  Refund 
Offset;  Implementing  ttie  Deficit 
Reduction  Act 

agency:  Department  of  Health  and 
Human  Services. 

action:  Final  rule. 

summary:  Section  2653  of  the  Deficit 
Reduction  Act  (the  Act)  authorizes  the 


Secretary  of  the  Treasury  to  offset  the 
income  tax  refund  due  an  individual 
taxpayer  who  has  a  delinquent  debt 
obligation  to  the  Federal  Government 
when  other  collection  efforts  have  failed 
to  recover  the  amount  due.  This  final 
rule  implements  the  provisions  of  the 
Act  for  reporting  an  individual  debtor  to 
the  Internal  Revenue  Service  (IRS)  so 
that  an  offset  against  an  income  tax 
refund  can  be  effectuated.  The 
procedure  contains  safeguards  for  the 
debtor,  while  enhancing  the 
Department's  ability  to  collect 
delinquent  debts. 
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EFFECTIVE  DATE:  Effective  date  of  rule 
August  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  M.  Levit  (202)  24S-«201. 

SUPPLEMENTARY  MFOMIATKMC  On 
December  17, 1986,  the  Department 
solicited  public  comment  oo  an  interim 
rule  implementing  section  2653  of  the 
Deficit  Reduction  Act  (DRA)  (31  VS.C 
3720A)  and  its  implementing  regulations 
issued  by  the  Department  of  the 
Treasiny,  Internal  Revenue  Service 
(IRS),  at  26  CFR  3O1.6402-6T. 

The  Department  received  only  one 
comment  from  an  interested  party,  and  a 
substantive  revision  was  made  to  the 
interim  rule  upon  consideration  of  the 
comment 

Sect/on  31.1 — Scope 

The  commenter  was  concerned  with 
the  issue  of  reporting  to  the  IRS  a  debt 
for  which  the  statute  of  limitations  had 
lapsed.  Such  discharged  debta  are 
considered  by  the  IRS  to  be  income  to 
the  debtor.  The  commenter  suggests  that 
the  procedural  safeguards  afforded 
debtors  in  general  by  the  interim  rule 
are  not  provided  to  those  debtors  whose 
debts  are  tmenforceable  solely  due  to 
the  lapse  of  the  limitations  period  for 
collecting  the  debt.  However,  section 
61(a)(12)  of  the  Internal  Revenue  Code 
and  its  implementing  regulations  at  26 
CFR  1.61-12  provide  that  income  arising 
from  the  disdiaige  in  whole  or  in  part  of 
a  debt  is  to  be  included  in  the  debtor's 
gross  income  for  the  year  in  w^ch  the 
debt  is  discharged.  Therefore,  since  the 
Department  is  required  to  report  such 
income  to  the  IRS,  the  Departmental 
claims  collection  regulations,  at  45  CFR 
30.31(b),  provide  that  die  Secretary  will 
report  to  the  IRS,  using  Form  1099G,  any 
amoimt  over  $800  whidi  betximes 
uncollectible  because  the  applicable 
limitations  period  expires.  We  have 
revised  §  31.1(d}  merely  to  reference  this 
preexisting  requirement 

E.O. 12291 

This  rule  does  not  constitute  a  major 
rule  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

In  accordance  with  the  provisions  of 
section  605(b)  of  die  Regulatory 
Flexibility  Act  at  5  U.S.C.  603,  die 
Undersigned  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
such  as  would  require  the  development 
of  a  regulatory  impact  analysis.  The 
Department  recognizes  that  there  may 
be  increased  costs  to  individuals  as  a 
result  of  this  role.  However,  such 
increases  are  imposed  only  if  an 
individual  is  late  in  making  payments  to 
the  Department.  In  addition,  these 
procedures  are  mandated  by  section 
2653  of  the  Deficit  Reduction  Act 

Reporting  and  Recordkeeping 
Requirements 

Under  section  3518  of  the  Paperwork 
Reduction  Act  of  1980  and  5  CFR 
1320.3(c),  the  information  collection 
provisions  contained  in  these 
regulations  are  not  subject  to  Office  of 
Management  and  Budget  review  and 
approval. 

List  of  Subjects  in  45  CFR  Part  31 

Administrative  practice  and 
procedure,  Claims. 
Otis  R.  Bowen, 

Secretary. 

Date:  May  11, 1988. 

Accordingly,  we  hereby  revise  45  CFR 
Part  31  as  follows: 

PART  31— REFERRAL  OF  DEBT  TO 
IRS  FOR  TAX  REFUND  OFFSET 

Sec. 

31.1  Scope. 

31.2  Notice  of  requirements  before  offset. 

31.3  Review  vvithin  the  Department  of  a 
determination  that  an  amount  is  past  due 
and  legally  enforceable. 

31.4  Determination  of  the  hearing  officer. 

31.5  Review  of  departmental  records  related 
to  the  debt 

31.6  StayofoSset 

31.7  Application  of  offset  funds:  single  debt 

31.8  Application  of  offset  funds:  multiple 
debts. 

31.9  Application  of  offset  funds:  tax  refund 
insufficient  to  cover  amotuit  of  debt. 

31.10  Time  limitation  for  notifying  the  IRS  to 
request  offset  of  tax  refunds  doe. 

31.11  Correspondence  with  the  Department. 
Authority:  31  U.S.C.  3711,  3716.  3718; 

Section  2853  of  the  Deficit  Redaction  Act  (31 
U.S.C.  3720A);  26  CFR  301.6402-6T;  and  45 
CFR  Part  aa 

S31.1    Scop*. 

(a)  The  standards  set  forth  in  S§  31.1 
through  31.11  are  the  Department's 
procedures  for  requesting  the  Internal 
Revenue  Service  (IRS)  to  offset  tax 
refunds  due  taxpayers  who  have  a  past 


due  debt  obligation  to  the  Department 
These  procedures  are  authorized  by  the 
Deficit  Reduction  Act  of  1984  (31  U.S.C 
3720A),  as  implemented  by  regulation  at 
26  CFR  301.6402-6T,  and  apply  to  the 
collection  of  debts  as  authorized  by 
common  law,  by  31  U.S.C.  3716,  or  under 
other  statutory  authority. 

(b)  The  Secretary  will  use  die  IRS  tax 
refund  offset  to  coUect  claims  which  are 
liquidated  or  certain  in  amount,  past  due 
and  legally  enforceable,  and  which  are 
eligible  for  tax  refund  offset  under 
regulations  issued  by  the  Secretary  of 
the  Treasury. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  Secretary  will  not 
report  debts  to  the  IRS  except  for  the 
purpose  of  using  the  offset  procedures 
described  in  {§  31.1  duough  31.11.  Debts 
of  less  than  $25.00.  exclusive  of  interest 
and  other  charges,  will  not  be  reported. 

(d)  If  not  legally  enforceable  because 
of  the  lapse  of  the  statute  of  limitations 
but  oth«^vise  valid,  a  debt  amounting  to 
over  $600  will  be  reported  to  the  IRS  as 
a  discharged  debt  on  Form  1099G.  (Form 
1099G  is  an  information  return  which 
Government  agencies  file  with  the  IRS 
to  report  discharged  del^  and  the 
discharged  amount  is  considered  as 
income  to  the  taxpayer.)  [See  §  31.9;  45 
CFR  30  Jl(b).] 

$31.2    Notice  of  raqulrsBiamabelora 
oiiseL 

A  request  for  reducticm  of  an  IRS  tax 
refund  will  be  made  only  after  the 
Secretary  makes  a  determination  that  an 
amount  is  owed  and  past  due  and 
provides  the  debtor  with  60  calendar 
days  written  notice.  The  D^urtment't 
Notice  of  Intent  to  Collect  by  IRS  Tax 
Refund  Offset  (Notice  of  Intent)  will 
state: 

(a)  The  nature  and  amount  of  the  debt; 

(b)  That  unless  the  debt  is  repaid 
within  60  calendar  days  from  the  date  of 
the  Department's  Notice  of  Intent  the 
Secretary  intends  to  collect  the  debt  by 
requesting  the  IRS  to  reduce  any 
amounts  payable  to  the  debtor  as 
refunds  of  Federal  taxes  paid  by  an 
amount  equal  to  the  amount  of  the  debt 
and  all  accumulated  interest  and  other 
charges; 

(c)  That  the  debtor  has  a  right  to 
obtain  review,  within  the  Department,  of 
the  Secretary's  initial  determination  that 
the  debt  is  past  due  and  legally 
enforceable  [See  %  31.3);  and 

(d)  That  die  debtor  has  a  right  to 
inspect  and  copy  departmental  records 
related  to  the  debt  as  determined  by  the 
Secretary  and  will  be  informed  as  to 
where  and  when  the  inspection  and 
copying  can  be  done  after  the 
Department  receives  notice  from  the 
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debtor  that  inspecuon  and  copying  are 
requested  [See  §  31.5). 

9  31.3    Review  wttMn  the  Depeftment  of  a 
detenwinatloe  ttiat  an  amount  is  past  due 
and  iegaily  enf  ofceabie. 

(a)  Notification  by  debtor.  A  debtor 
who  receives  a  Notice  of  Intent  has  the 
right  to  present  evidence  that  all  or  part 
of  the  debt  is  not  past  due  or  not  legally 
enforceable.  To  exercise  this  right,  the 
debtor  shall  send  a  letter  notifying  the 
applicable  delegatee  of  the  HHS 
Departmental  Claims  Officer  specified 
in  §  31.11  that  the  debtor  intends  to 
present  evidence  to  a  designated 
hearing  officer.  The  letter  must  be 
received  by  such  designated  claims 
officer  within  60  calendar  days  from  the 
date  of  the  Department's  Notice  of 
Intent. 

(b)  Submission  of  evidence.  The 
debtor  may  submit  evidence  showing 
that  all  or  part  of  the  debt  is  not  past 
due  or  not  legally  enforceable  along 
with  the  notification  required  by 
paragraph  (a)  of  this  section.  Failure  to 
submit  the  notification  and  evidence 
within  60  calendar  days  will  result  in  an 
automatic  referral  of  the  debt  to  the  IRS 
without  further  action.  Evidence 
submitted  by  a  debtor  who  has 
requested  prior  review  of  a  claim  under 
45  CFR  Part  30  will  not  be  reconsidered 
unless  such  evidence  raises  a  new 
defense  not  considered  in  connection 
with  such  prior  review. 

(c)  Review  of  the  record.  After  a 
timely  submission  of  evidence  by  the 
debtor,  the  claims  officer  will  submit 
such  evidence  to  a  designated  hearing 
officer,  who  will  review  all  material 
related  to  the  debt  which  is  in 
possession  of  the  Department.  The 
hearing  officer  shall  make  a 
determination  based  upon  a  review  of 
the  written  record,  except  that  the 
hearing  officer  may  order  an  oral 
hearing  if  the  officer  finds  that: 

(1)  An  applicable  statute  authorizes  or 
requires  the  Secretary  to  consider 
waiver  of  the  indebtedness  and  the 
waiver  determination  turns  on 
credibility  or  veracity;  or 

(2)  The  question  of  indebtedness 
cannot  be  resolved  by  review  of  the 
documentary  evidence. 

9  31.4    Detennlnatlon  of  ttie  Itearing 


(a)  Following  the  hearing  or  the 
review  of  the  record,  the  hearing  officer 
shall  issue  a  written  decision  which 
includes  the  supporting  rationale  for  the 
decision.  The  decision  of  the  hearing 
officer  concerning  whether  a  debt  or 
part  of  a  debt  is  past  due  and  legally 
enforceable  i   the  final  agency  decision 


with  respect  to  the  past  due  status  and 
enforceability  of  the  debt 

(b)  Copies  of  the  hearing  officer's 
decision  will  be  distributed  to  the 
designated  claims  officer,  the 
Department's  OfHce  of  the  Assistant 
Secretary  for  Management  and  Budget, 
the  debtor,  and  the  debtor's  attorney  or 
other  representative,  if  any. 

(c)  If  the  hearing  officer's  decision 
afffrms  that  all  or  part  of  the  debt  is  past 
due  and  legally  enforceable,  the 
Secretary  will  notify  the  IRS  after  the 
hearing  officer's  determination  has  been 
issued  under  paragraph  (a)  of  this 
section  and  a  copy  of  the  determination 
is  received  by  the  Department's  Office 
of  the  Assistant  Secretary  for 
Management  and  Budget.  No  referral 
will  be  made  to  the  IRS  if  review  of  the 
debt  by  the  hearing  officer  reverses  the 
initial  decision  that  the  debt  is  past  due 
and  legally  enforceable. 

9  31.5    Review  of  departmental  records 
rslatad  to  ttw  detit 

(a)  Notification  by  debtor.  A  debtor 
who  intends  to  inspect  or  copy 
departmental  records  related  to  the  debt 
as  determined  by  the  Secretary  must 
send  a  letter  to  the  designated  claims 
officer  stating  the  debtor's  intention.  The 
letter  must  be  received  by  the 
designated  claims  officer  within  00 
calendar  days  from  the  date  of  the 
Department's  Notice  of  Intent. 

(b)  Department's  response.  In 
response  to  timely  notification  by  the 
debtor  as  described  in  paragraph  (a)  of 
this  section,  the  designated  claims 
officer  will  notify  the  debtor  of  the 
location  and  time  when  the  debtor  may 
inspect  or  copy  departmental  records 
related  to  the  debt.  At  his  or  her 
discretion,  the  designated  claims  officer 
may  also  mail  copies  of  the  debt-related 
records  to  the  debtor. 

93l.e   stay  of  offset 

If  the  debtor  timely  notifies  the 
Secretary  that  the  debtor  is  exercising  a 
right  described  in  i  31.3(a)  and  timely 
submits  evidence  pursuant  to  9  31.3(b), 
any  notice  to  the  IRS  will  be  stayed  until 
the  issuance  of  a  written  decision  by  the 
hearing  officer  which  determines  that  a 
debt  or  part  of  a  debt  is  past  due  and 
legally  enforceable. 

931.7    Application  of  offset  funds:  single 
debt 

If  the  debtor  does  not  timely  notify  the 
Secretary  that  the  debtor  is  exercising  a 
right  described  in  9  31.3,  the  Secretary 
will  notify  the  IRS  of  the  debt  60 
calendar  days  from  the  date  of  the 
Department's  Notice  of  Intent,  and  will 
request  that  the  amount  of  the  debt  be 
offset  against  any  amount  payable  by 


the  IRS  as  refund  of  Federal  taxes  paid. 
Normally,  recovered  funds  will  be 
applied  first  to  any  special  charges 
provided  for  in  HHS  regulations  or 
contracts,  then  to  interest,  and  finally,  to 
the  principal  owed  by  the  debtor. 

931J    AppHcaOon  of  offset  funds:  multiple 


The  Secretary  will  use  the  procedures 
set  out  in  I  31.7  for  the  offset  of  multiple 
debts.  However,  when  collecting  on 
multiple  debts  the  Secretary  will  apply 
the  recovered  amounts  against  the  debts 
in  order  in  which  the  debts  accrued. 

931.*    AppNeatton  of  offset  funds:  tax 
refund  Insuffldant  to  cover  amount  of  debt 

If  a  tax  refund  is  insufffcient  to  satisfy 
a  debt  in  a  given  tax  year,  the  Secretary 
will  recertify  to  the  IRS  on  the  following 
year  to  collect  further  on  the  debt.  If,  in 
the  following  year,  the  debt  has  become 
legally  unenforceable  because  of  the 
lapse  of  the  statute  of  limitations,  the 
debt  will  be  reported  to  the  IRS  as  a 
discharged  debt  in  accordance  with 
S  31.1(d)  and  45  CFR  30.31(b). 

931.10    Time  limitation  fornotifying  ttte 
IRS  to  request  offset  of  tax  refunds  due. 

(a)  The  Secretary  may  not  initiate 
offset  of  tax  refunds  due  to  collect  a 
debt  for  which  authority  to  collect  arises 
under  31  U.S.C.  3716  more  than  10  years 
after  the  Secretary's  right  to  collect  the 
debt  first  accrued,  unless  facts  material 
to  the  Secretary's  right  to  collect  the 
debt  were  not  known  and  could  not 
reasonably  have  been  known  by  the 
officials  of  the  Department  who  were 
responsible  for  discovering  and 
collecting  such  debts. 

(b)  When  the  debt  first  accrued  is 
determined  according  to  existing  law 
regarding  the  accrual  of  debts.  [See,  for 
example,  28  U.S.a  2415.) 

9  31.11    Correspondence  with  tt>e 
Department 

(a)  All  correspondence  from  the 
debtor  to  the  Secretary  concerning  the 
right  to  review  as  described  in  9  31.3 
shall  be  addressed  to  the  appropriate 
ofHce  of  the  Department  at  the  following 
locations: 

Office  of  the  Secretary.  Office  of  Financial 
Operations.  Room  705D,  Humphrey 
Building.  200  Independence  Avenue  SW., 
Washington,  DC  20201 

Public  Health  Service:  PHS  Claims  Office. 
Room  18-2a  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  Maryland  20857 

Social  Security  Administration:  SSA  Claims 
Office.  P.O.  Box  17042.  Baltimore. 
Maryland  2123S 

Health  Care  Financing  Administration: 
HCFA  Claims  Office.  Division  of 
Accounting.  P.O.  Box  17255.  Baltimore. 
Maryland  21203 


Family  Support  Administration:  FSA  Claims 

Office,  Switzer  Building.  Room  2222, 330  C 

Street  SW..  Washington,  DC  20201 
Region  I:  Office  of  the  General  Counsel,  John 

F.  Kennedy  Federal  Building.  Room  2047, 

Boston,  Massachusetts  02203 
Region  II:  Office  of  the  General  Counsel, 

)acob  K.  )avits  Federal  Building,  Room 

3908,  New  York,  New  York  10278 
Region  III:  Office  of  the  General  Counsel, 

3535  Market  Street,  Room  9100,  P.O.  Box 

13716.  Philadelphia,  Pennsylvania  19101 
Region  IV:  Office  of  the  General  Counsel,  101 

Marietta  Tower,  Room  221,  Atlanta, 

Georgia,  30323 
Region  V:  Office  of  the  General  Counsel,  18th 

Floor,  300  South  Wacker  Drive,  Chicago, 

Illinois  60606 
Region  VI:  Office  of  the  General  Counsel. 

1200  Main  Tower,  Room  1330,  Dallas, 

Texas  75202 
Region  VII:  Office  of  the  General  Counsel. 

601  East  12th  Street,  Room  535,  Kansas 

City,  Missouri  64106 
Region  VIII:  Office  of  the  General  Counsel, 

1961  Stout  Street,  Room  1106,  Denver, 

Colorado  80294 
Region  IX:  Office  of  the  General  Counsel,  50 

United  Nations  Plaza,  Room  420,  San 

Francisco,  California  94102 
Region  X:  Office  of  the  General  Counsel,  2901 

3rd  Avenue,  Room  580,  Seattle, 

Washington.  98121. 

(b)  All  other  correspondence  shall  be 
addressed  to  the  appropriate  office  as 
described  in  paragraph  (a)  of  this 
section.  All  requests  for  review  of 
Departmental  records  must  be  marked: 
Attention:  Records  Inspection  Request. 
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45  CFR  Part  85 

Enforcement  of  Nondiscrimination  on 
ttie  Basis  of  Handicap  in  Programs  or 
Activities  Conducted  by  the 
Department  of  Health  and  Human 
Services 

agency:  Department  of  Health  and 
Htunan  Services. 
ACTION:  Final  regulation. 

SUMMARY:  This  regulation  requires  that 
the  Department  of  Health  and  Human 
Services  (HHS)  operate  all  of  its 
programs  and  activities  to  ensure 
nondiscrimination  against  qualified 
individuals  with  handicaps.  It  sets  forth 
standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provides  a  deHnition 
of  individual  with  handicaps  and 
qualified  individual  with  handicaps,  and 
establishes  a  complaint  mechanism  for 
resolving  allegations  of  discrimination. 
This  regulation  is  issued  under  the 
authority  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
which  prohibits  discrimination  on  the 


basis  of  handicap  in  programs  or 
activities  conducted  by  Federal 
Executive  Agencies. 
EFFECTIVE  DATE:  September  6, 1988. 
ADtMESS:  Copies  of  this  regulation  are 
available  in  Spanish,  in  Braille  and  on 
tone-indexed  tape.  These  may  be 
obtained  from  Marcella  Haynes, 
Director,  Policy  &  Special  Projects  Staff, 
Office  for  Civil  Rights,  Room  5034, 
Wilbur  |.  Cohen  Building,  330 
Independence  Avenue  SW.,  Washington 
DC,  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  E  G  Weil.  (202)  245-6700.  TDD 
(202)  472-2916. 
SUPPLEMENTARY  INFORMATION:  On 

February  16. 1988.  the  Department  of 
Health  and  Human  Services  (HHS) 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  for  the  enforcement 
of  section  504  of  the  Rehabilitation  Act 
of  1973.  as  amended,  which  prohibits 
discrimination  on  the  basis  of  handicap, 
as  it  applies  to  programs  and  activities 
conducted  by  HHS,  53  FR  4425. 

By  April  18. 1988,  close  of  the 
comment  period,  HHS  received  eight 
comments.  These  included  comments 
from  the  Department  of  Justice,  which 
has  government-wide  coordination 
authority  under  section  504  and  from  the 
Equal  Employment  Opportunity 
Commission  which  has  similar  authority 
over  allegations  of  discrimination  in 
employment.  In  addition,  comments 
were  received  from  one  Federal  office, 
and  from  five  organizations  concerned 
with  the  interests  of  the  handicapped. 

HHS  read  and  analyzed  each 
comment;  to  the  extent  to  which  the 
comments  focused  on  the  language  of 
the  regulation,  a  discussion  thereof  and 
a  decision  thereon  will  be  found  tielow. 

Copies  of  the  written  comments  will 
continue  to  be  available  for  inspection 
and  copying  from  9:00  a.m.  to  5:00  p.m. 
on  weekdays,  except  for  legal  holidays, 
in  Room  5034,  Wilbur  J.  Cohen  Building, 
330  Independence  Avenue  SW.. 
Washington,  DC,  20201. 

Section  504  requires  that  this 
regulation  be  submitted  to  the 
appropriate  authorizing  committees  of 
the  Congress,  and  that  the  regulations 
may  take  effect  no  earlier  than  the 
thirtieth  day  after  they  have  been  so 
submitted.  HHS  has  today  submitted 
this  regulation  to  the  Senate  Committee 
on  Labor  and  Human  Resources  and  to 
the  House  Committee  on  Education  and 
Labor  pursuant  to  the  terms  of  section 
504.  The  regulation  will  become 
effective  on  September  6, 1988. 

Background 

The  purpose  of  this  regulation  is  to 
provide  for  the  enforcement  of  section 


504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794),  as  it  applies  to 
programs  and  activities  conducted  by 
the  Department  of  Health  and  Human 
Services.  Section  504  states,  in  pertinent 
part,  that: 

No  otherwise  qualified  individual  with 
handicaps  in  the  United  States  *  *  *  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in.  be  denied  the 
benefits  of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  or  under  any 
program  or  activity  conducted  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  6e 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of  the 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees. 

(29  U.S.C.  794  (1978  amendment 
italicized).) 

The  substantive  nondiscrimination 
obligations  of  the  agency  as  set  forth  in 
this  regulation  are  identical,  for  the  most 
part,  to  those  established  by  Federal 
regulations  for  programs  or  activities 
receiving  Federal  financial  assistance. 
(See  28  CFR  Part  41  (section  504 
coordination  regulation  for  federally 
assisted  programs)  and  45  CFR  Part  84 
(section  504  regulations  for  federally 
assisted  programs  funded  by  HHS).) 
This  general  parallelism  is  in  accord 
with  the  intent  expressed  by  supporters 
of  the  1978  amendment  in  floor  debate, 
including  its  sponsor.  Rep.  James  M. 
Jeffords,  that  the  Federal  Government 
should  have  the  same  section  504 
obligations  as  recipients  of  Federal 
financial  assistance.  124  Cong.  Rec. 
13,901  (1978)  (remarks  of  Rep.  Jeffords); 
124  Cong.  Rec.  E2668,  E2670  (daily  ed. 
May  17, 1978)  id.;  124  Cong.  Rec.  13,897 
(remarks  of  Rep.  Brademas);  id.  at  36,552 
(remarks  of  Rep.  Sarasin). 

There  are,  however,  some  language 
differences  between  this  regulation  and 
the  Federal  Government's  section  504 
regulations  for  federally  assisted 
programs.  These  changes  are  based  on 
the  Supreme  Court's  decision  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979).  and  the 
subsequent  circuit  court  decisions 
interpreting  Davis  and  section  504.  See 
Dopico  V.  Goldschmidt,  687  F.2d  644  (2d 
Cir.  1982);  American  Public  Transit 
Association  v.  Lewis,  655  F.2d  1272  (D.C 
Cir.  1981)  [APTA);  see  also  Rhode  Island 
Handicapped  Action  Committee  v. 
Rhode  Island  Public  Transit  Authority, 
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718  F.2d  490  (1st  Cir.  1963).  Strathie  v. 
Department  of  Transportation,  716  F.2d 
127  (3rd  Qr.  1983). 

These  language  differences  are  also 
supported  by  the  decision  of  the 
Supreme  Court  in  Alexander  v.  Choate. 
469  U.S.  287  (1985),  where  the  Court  held 
that  the  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  durational 
limitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  handicapped 
persons.  Clarifying  its  Davis  decision, 
the  Court  explained  that  section  504 
requires  only  "reasonable 
modifications."  id.  at  300.  and  explicitly 
noted  that  "[tjhe  regulations 
implementing  section  504  [for  federally 
assisted  programs]  are  consistent  with 
the  view  that  reasonable  adjustments  in 
the  nature  of  the  benefit  offered  must  at 
times  be  made  to  assure  meaningful 
access."  Id.  at  301  n.21  (emphasis 
added). 

Incorporation  of  these  changes, 
therefore,  makes  this  regidation 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  government's  regulations 
implementing  section  504  for  federally 
assisted  programs,  as  they  have  been 
interpreted  by  the  Supreme  Court.  Many 
of  these  federally  assisted  regulations 
were  issued  prior  to  the  interpretations 
of  section  504  by  the  Supreme  Court  in 
Davis,  by  lower  courts  interpreting 
Davis  and  by  the  Supreme  Court  in 
Alexander,  therefore,  their  language 
does  not  reflect  the  interpretation  of 
section  504  provided  by  the  Supreme 
Court  and  by  the  various  circuit  courts. 
Of  course,  these  federally  assisted 
regulations  must  be  interpreted  to  reflect 
the  holdings  of  the  Federal  judiciary. 
Hence.  HHS  believes  that  there  are  no 
significant  differences  between  this 
regulation  for  federally  conducted 
programs  and  the  Federal  Government's 
interpretation  of  section  504  regulations 
for  federally  assisted  programs. 

Several  commenters  took  the  view 
that  the  decision  in  Davis  was  limited  to 
an  academic  setting,  and  should  not  be 
applied  outside  that  setting.  HHS 
disagrees.  It  should  be  noted  that 
Alexander,  APTA,  and  Strathie,  cited 
above,  all  deal  with  non-academic 
settings,  and  that  Davis  is  cited  and 
interpreted  in  each  of  them. 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 
adaptation  of  a  prototype  prepared  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995,  3 
CFR,  1980  Comp.,  p.  298)  and  distributed 
to  Executive  agencies  on  April  15, 1983, 
and  of  an  amended  prototype 
distributed  by  the  Department  of  Justice 
on  April  13, 1984.  It  was  again  reviewed 


by  the  Department  of  Justice  following 
publication  of  the  Notice  of  Proposed 
Rulemaking.  At  that  time,  the 
Department  of  Justice  suggested  a 
numl>er  of  changes,  largely  non- 
substantive. These  have  been  adopted. 

This  regulation  has  also  been 
reviewed  by  the  Equal  Employment 
Opportunity  Commission  (EEOC)  under 
Executive  Order  12067  (43  FR  28867.  3 
CFR.  1978  Comp..  p.  206).  It  was  again 
reviewed  by  EEOC  following 
publication  of  the  Notice  of  Proposed 
Rulemaking.  At  that  time.  EEOC 
suggested  a  number  of  non-substantive 
changes,  which  have  been  adopted. 

The  regulation  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
12291  (46  FR  13193.  3  CFR.  1981  Comp.. 
p.  127).  No  regulatory  impact  analysis  is 
required  if  a  regulation  applies  only  to 
the  management  of  Federal  agencies. 
This  regulation  applies  only  to  the 
management  of  HHS.  Therefore  a 
regulatory  impact  analysis  has  not  been 
prepared. 

This  regulation  does  not  have  an 
impact  on  small  entities.  It  is  not. 
therefore,  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-«12). 

This  regulation  contains  no  collections 
of  information  which  require  the 
approval  of  the  Office  of  Management 
and  Budget  tmder  the  Paperwork 
Reduction  Act  of  1960. 

One  commenter  maintained  that 
Executive  Order  No.  12612  of  October 
26, 1967.  requires  all  Federal  agency 
rules  to  consider  impact  on  State 
governmental  programs  and  procedures, 
and  that  because  States  tend  to  enact 
statutes  analogous  to  Federal  statutes,  a 
reference  to  Executive  Order  12612  was 
required.  This  reguJation  relates  solely 
to  the  Federal  sector  and  deals  with 
internal  agency  management.  Such  a 
reference  is  therefore,  not  required. 

Section-by-Sectioo  Analysis  of 
Regulation  and  Response  to  Comments 

Where  no  discussion  of  comments 
follows  the  analysis  of  a  section,  no 
comments  have  been  received  thereon. 

Section  85.1    Purpose. 

Section  85.1  states  the  purpose  of  the 
rule,  which  is  to  effectuate  section  119  of 
the  Rehabilitation.  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendments  of  1978.  which 
amended  section  504  of  the 
Rehabilitation  Act  of  1973  to  prohibit 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
Executive  agencies  or  the  United  States 
Postal  Service. 


Section  85.2   Application. 

The  proposed  regulation  covers  all 
programs  and  activities  conducted  by 
the  Department  of  Health  and  Human 
Services  ("HHS"  or  the  "agency"). 

This  includes  the  following 
components: 
The  OfHce  of  the  Secretary 

Office  of  the  Under  Secretary 

Office  of  the  Deputy  Under  Secretary 

Office  of  the  Assistant  Secretary  for 
Public  An'airs 

Office  of  the  Assistant  Secretary  for 
Legislation 

OHice  of  the  Assistant  Secretary  for 
Planning  and  Evaluation 

Office  of  the  Assistant  Secretary  for 
Management  and  Budget 

Office  of  the  Assistant  Secretary  for 
Peronnel  Administration 

Office  of  the  General  Counsel 

Office  of  Inspector  General 

Office  for  Civil  Rights 

Office  of  Consumer  Affairs 
Office  of  Human  Development  Services 

Office  of  the  Assistant  Secretary  for 
Human  Development  Services 

Administration  on  Aging 

Administration  for  Children.  Youth 
and  Families 

Administration  for  Native  Americans 

Administration  on  Developmental 
Disabilities 
Public  Health  Service 

Office  of  the  Assistant  Secretary  for 
Health 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Alcohol,  Drug  Abuse  and  Mental 
Health  Administration 

Centers  for  Disease  Control 

Food  and  Drug  Administration 

Health  Resources  and  Services 
Administration 

Indian  Health  Service 

National  Institutes  of  Health 
Health  Care  Financing  Administration 
Social  Security  Administration 
Family  Support  Administration. 

Under  this  section,  a  federally 
conducted  program  or  activity  is.  in 
simple  terms,  anything  a  Federal  agency 
does.  Aside  from  employment,  there  are 
two  major  categories  of  federally 
conducted  programs  or  activities 
covered  by  this  regulation:  those  . 
involving  general  public  contact  as  part 
of  ongoing  agency  operations,  and  those 
direcUy  administered  by  the  agency  for 
program  beneficiaries  and  participants. 
Activities  in  the  first  category  include 
communication  with  the  public 
(telephone  contacts,  office  walk-ins.  or 
interviews)  and  the  public's  use  of  the 
agency's  facilities.  Activities  in  the 
second  category  include  programs  that 
provide  Federal  services  or  benefits. 


This  regulation  does  not.  however,  apply 
to  programs  or  activities  conducted 
outside  the  United  States  that  do  not 
involve  individuals  with  handicaps  in 
the  United  States. 

The  major  programs  subject  to  this 
regulation  are  listed  below.  Each  of  the 
components  listed  above  occupies 
facilities  which  the  public  may  have 
occasion  to  visit,  engages  in  written  and 
oral  communication  with  the  public,  and 
hires  Federal  employees.  In  addition, 
some  components  operate  programs 
which  involve  extensive  public  use,  as 
summarized  below: 

Office  of  the  Secretary — No  major 
operating  programs  or  activities 
conducted  directly  by  the  Federal 
government. 

Office  of  Human  Development 
Services — No  major  operating 
programs  or  activities  conducted 
directly  by  the  Federal 
government.' 

Public  Health  Service — DirecUy 
operated  programs  include  the 
Indian  Health  Service,  and 
intramural  research  conducted  by 
the  National  Institutes  of  Health.' 

Health  Care  Financing 
Administration — Directly  operates 
the  Medicare  program.' 

Social  Security  Administration — 
Directly  operates  the  Old  Age, 
Survivors,  and  Disability  Insurance, 
and  Supplemental  Security  Income 
for  the  Aged,  Blind,  and  Disabled 
programs. 

Family  Support  Administration — No 
major  operating  programs  or 
activities  conducted  directly  by  the 
Federal  government.' 

One  commenter  urged  the  inclusion  of 
a  program  operated  by  one  component 
of  the  Office  of  the  Secretary,  and  for  a 
list  of  all  programs  and  activities  to  be 
appended  to  the  regulation.  In  light  of 
the  fact  that  all  programs  and  activities 
are  covered,  that  a  comprehensive  list  of 
ail  programs  would  be  very  lengthy,  and 
that  such  a  list  would  have  to  be 
amended  frequently  as  new  programs 
are  enacted  and  existing  programs 
expire,  the  above  list  appears  to  be 
sufficient. 

Section  85.3    Definitions. 

"Agency."  For  purposes  of  this  part 
"agency"  means  the  Department  of 
Health  and  Human  Services  or  any 
component  part  of  the  Department  of 
Health  and  Human  Services  that 
conducts  a  program  or  activity  covered 


'  Financial  assittance  programs  conducted 
through  grants  to  Slates  and  other  recipients  are 
covered  by  the  section  504  rule  for  federally 
assisted  programs  at  45  CFR  Part  S4. 


by  this  part.  "Component  agency" 
means  any  such  component  part. 

"Assistant  Attorney  General." 
"Asistant  Attorney  General"  refers  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States 
Department  of  Justice. 

"Auxiliary  aids."  "Auxiliary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  equal 
opportunity  to  participate  in,  and  enjoy 
the  benefits  of.  the  agency's  programs  or 
activities.  The  definition  provides 
examples  of  commonly  used  auxiliary 
aids.  Although  auxiliary  aids  are 
required  explicitly  only  by  §  85.51(a)(l]. 
they  may  also  be  necessary  to  meet 
other  requirements  of  this  regulation. 

Two  commenters  suggested 
expanding  the  definition  of  "auxiliary 
aids"  and  one  of  them  further  suggested 
re-naming  "auxiliary  aids"  to  read  "aids 
for  reasonable  acconunodation"  and 
specifically  include  the  services  of 
attendants. 

The  items  set  out  in  §  85.3  are  clearly 
described  as  examples,  and  are  not 
intended  to  constitute  an  exhaustive  list. 
By  giving  examples  rather  than  by 
including  a  list,  other  aids  can  be  used, 
and,  in  appropriate  cases,  required, 
without  amending  the  regulation.  In 
certain  instances,  the  services  of 
attendants  may  indeed  by  appropriate; 
in  those  instances,  they  will  fall  under 
the  definition  in  S  85.3.  Therefore,  there 
is  no  need  to  change  the  text  of  the 
regulations. 

"Complete  complaint."  "Complete 
complaint"  is  defined  to  include  all  of 
the  information  necessary  to  enable  the 
agency  to  investigate  the  complaint.  The 
definition  is  necessary,  because  the  180 
day  period  for  the  agency's  investigation 
[see  S  65.61(g)}  begins  when  the  agency 
receives  a  complete  complaint. 

Two  commenters  stated  their  belief 
that  the  definition  of  "complete 
complaint"  is  too  restrictive,  and  urged 
language  which  would  give  the 
complainant  specific  information  as  to 
what  additional  information  is  needed, 
and  a  further  30  days  to  submit  such 
information,  failing  which  the  complaint 
would  be  dismissed  without  prejudice, 
and  the  complainant  would  be  so 
informed. 

Procedures  similar  to  this  suggestion 
are  currently  in  place,  and  complainants 
will  be  given  reasonable  opportunities 
to  complete  the  information  submitted. 
There  appears  to  be  no  need  to  spell 
these  procedures  out  in  the  regulation. 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.3(f)). 
except  that  die  term  "rolling  stock  or 


other  conveyances"  has  been  added  and 
the  phrase  "or  interest  in  such  property" 
has  been  deleted  because  the  term 
"facility,"  as  used  in  this  part  refers  to 
structures  and  not  to  intangible  property 
rights.  It  should,  however,  be  noted  that 
this  part  applies  to  all  programs  and 
activities  conducted  by  the  agency 
regardless  of  whether  the  facility  in 
which  they  are  conducted  is  owned, 
leased,  or  used  on  some  other  basis  by 
the  agency.  The  term  "facility"  is  used  in 
S§  85.41,  85.42.  and  85.61(f)- 

One  conunenter  proposed  not  to 
delete  the  phrase  "or  interest  in  such 
property."  As  previously  stated,  the 
phrase  "or  interest  in  such  property"  has 
been  deleted  because  the  term  "facility," 
as  used  in  this  part  refers  to  structures 
and  not  to  intangible  property  rights. 

"Individual  with  Handicaps."  The 
definition  of  "individual  with 
handicaps"  is  identical  to  the  definition 
of  "handicapped  person"  appearing  in 
the  section  504  coordination  regulation 
for  federally  assisted  programs  (28  CFR 
41.31),  and  the  HHS  regulation  for 
federally  assisted  programs  (45  CFR 
84.3(j)).  Although  section  103(d)  of  the 
Rehabilitation  Act  Amendments  of  1986 
changed  the  statutory  term 
"handicapped  individual"  to  "individual 
with  handicaps,"  the  legislative  history 
of  the  amendment  indicates  that  no 
substantive  change  was  intended.  Thus, 
although  the  term  has  been  changed  in 
this  regulation  to  be  consistent  with  the 
statute  as  amended,  the  definition  is 
unchanged.  In  particular,  although  the 
term  as  revised  refers  to  "handicaps"  in 
the  plural,  it  does  not  exclude  persons 
who  have  only  one  handicap. 

One  commenter  suggested  that  we 
add  "sensory"  to  the  phrase  "physical  or 
mental  impairment."  Since  the  definition 
set  out  in  §  85.3  specifically  includes  the 
sense  organs  among  the  body  systems 
whose  impairment  constitutes  a 
handicap,  we  have  not  foimd  it 
necessary  to  amend  the  regulation. 

"OCR."  "OCR"  means  die  Office  for 
Civil  Rights  of  the  Department  of  Health 
and  Human  Services. 

"OCR  Director/Special  Assistant" 
means  the  Director  of  the  Office  for  Civil 
Rights,  who  serves  concurrently  as  the 
Special  Assistant  to  the  Secretary  for 
Civil  Rights,  or  a  designee  of  the  OCR 
Director/Special  Assistant 

"Qualified  individual  with 
handicaps."  The  definition  of  "qualified 
individual  with  handicaps"  is  a  revised 
version  of  the  definition  of  "qualified 
handicapped  person"  appearing  in  the 
section  504  coordination  regulation  for 
federally  assisted  programs  (28  CFR 
41.32)  and  the  HHS  section  504 
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regulation  for  federally  assisted 
programs  (4S  CFR  84.3(k)). 

Paragra|rf»  (1)  is  an  adaptation  of 
existing  definitions  of  "qualified 
handicapped  persoa"  for  purposes  of 
federally  assisted  preschool, 
elementary,  and  secondary  education 
programs  {see.  e^..  45  CFR  84  J(kH2)).  U 
provides  that  an  individaal  with 
handicaps  is  qualified  for  preschool, 
eleaientary,  or  secondary  education 
programs  conducted  by  the  agency,  if  he 
or  she  is  a  member  of  a  class  of  persons 
otherwise  entitled  by  statute,  regulation, 
or  agency  policy  to  receive  these 
services  from  the  agency.  In  other 
words,  an  individual  with  handicaps  is 
qualified  if.  considering  all  factors  other 
dtan  the  handicapping  condition,  he  or 
she  is  entitled  to  receive  educational 
services  from  the  agency. 

Paragraph  (2)  deviates  from  existing 
regulations  for  federally  assisted 
programs  because  of  intervening  court 
decisions.  It  defines  "qualified 
individual  with  handicaps"  with  regard 
to  any  program  other  than  those  covered 
by  paragraph  (1)  under  which  a  person 
is  required  to  pwform  services  or  to 
achieve  a  level  of  accomplishment  In 
such  programs,  a  qualified  individual 
with  handicaps  is  one  who  can  achieve 
the  purpose  of  the  program  without 
modifications  in  the  pro-am  that  the 
agency  can  demonstrate  would  result  in 
a  fundamental  alteration  in  its  nature. 
This  definition  reflects  the  decision  of 
the  Supreme  Court  in  Davis. 

In  that  case,  the  Court  ruled  that  a 
hearing-impaired  appUcant  to  a  nursing 
school  was  not  a  "qualified 
handicapped  person"  because  her 
hearing  impairment  would  prevent  her 
from  participating  in  the  clinical  training 
portion  of  the  program.  The  Court  found 
that  if  the  program  were  modified  so  as 
to  enable  the  respondent  to  participate 
(by  exempting  her  from  the  clinical 
training  requirements),  "she  would  not 
receive  even  a  rough  equivalent  of  the 
training  a  nursing  program  normally 
gives."  Id.  at  410.  It  also  found  that  "the 
purpose  of  [the]  program  was  to  train 
persons  who  could  serve  the  nursing 
profession  in  all  customary  ways."  Id.  at 
413,  and  that  the  respondent  would  be 
unable,  because  of  her  hearing 
impairment,  to  perform  some  functions 
expected  of  a  registered  nurse.  It, 
therefore,  concluded  that  the  school  was 
not  required  by  section  504  to  make  such 
modifications  that  would  result  in  "a 
fundamental  alteration  in  the  nature  of 
the  program."  Id.  at  410. 

We  have  incorporated  the  Court's 
language  in  the  definition  of  "qualified 
individual  with  handicaps"  in  order  to 
make  clear  that  such  a  person  must  be 
able  to  participate  in  the  program 


offered  by  the  agency.  The  agency  is 
required  to  make  modifications  in  order 
to  enable  an  applicant  with  handicaps 
to  participate,  but  is  not  required  to  offer 
a  program  of  a  fondamentally  different 
nature.  Tha  test  is  whether,  with 
appropriate  modifications,  the  applicant 
can  achieve  the  porpose  (rf  the  program 
offered,  not  whether  the  applicant  could 
benefit  or  obtain  results  fimB  some  other 
program  that  the  agency  does  not  offer. 
Althoogh  the  revised  definition  allows 
exclusion  of  some  individnals  with 
handicaps  from  some  progrsms.  it 
requires  that  an  individual  with 
handicaps  who  is  capable  of  achieving 
the  purpose  of  the  program  must  be 
accommodated,  provided  that  the 
modifications  do  not  fundamentally 
alter  the  purpose  of  the  program. 

One  commenter  proposed  inserting 
the  second  sentence  from  the  above 
paragraph  into  the  regulatory  text.  We 
believe  that  the  use  of  this  language  in 
the  preamble  is  sufficient. 

Another  commenter  commended  HHS 
for  the  discussion  of  Davis,  and  the 
cases  interpreting  the  Davis  decision,  in 
order  to  explain  why  the  language  of 
this  part  does  not  precisely  track  that  of 
the  regulations  concerning  federally 
assisted  recipients  (45  CFR  Part  84). 
Two  other  commenters  stated  their  view 
that  incorporating  Davis  and  Alexander 
into  the  regulation  was  unduly 
restrictive,  and  that  the  differences 
between  this  part  and  Part  84  would 
result  in  holding  HHS  to  a  lesser 
standard  than  HHS  holds  recipients  of 
Federal  financial  assistance. 

We  believe  that  the  Supreme  Court's 
decision  in  Davis  as  well  as  the 
subsequent  lower  court  decisions 
following  Davis  interpret  section  504 
and  that  it  is  necessary  to  reflect  those 
decisions  in  the  Department's 
regulation.  The  suggested  changes  are 
therefore  not  being  adopted. 

The  agency  has  the  burden  of 
demonstrating  that  s  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alteration,  the  agency 
must  follow  the  procedures  established 
in  9S  85.42(a)  and  85.51(d).  which  are 
discussed  below,  for  demonstrating  that 
an  action  would  result  in  undue 
financial  and  administrative  burdens  to 
the  agency.  That  is,  the  decision  must  be 
made  by  the  agency  hesd  or  his  or  her 
designee  in  writing  after  consideration 
of  all  resources  which  are  legally 
available  to  the  agency  for  the  purpose, 
and  must  be  sccompanied  by  an 
explanation  of  the  reasons  for  the 
decision.  If  the  agency  head  determines 
that  an  action  would  result  in  a 


fundamental  alteration,  the  agency  must 
consider  options  that  would  enable  the 
individual  with  handicaps  to  achieve  the 
purpose  of  the  program  but  would  not 
result  in  such  an  alteration. 

Two  commenters  suggested  that  the 
total  resources  of  the  agency  be 
considered  in  determining  "undue 
burden."  Because  many  Department 
funds  are  earmarked  for  specific 
purposes  and  are  therefore  unavailable 
for  use  elsewhere,  the  entire  agency 
budget  is  not  an  appropriate 
consideration. 

For  programs  or  activities  which  do 
not  fall  under  either  of  the  first  two 
paragraphs,  paragraph  (3)  adopts  the 
existing  definition  of  "qualified 
handicapped  person"  with  respect  to 
services  (28  CFR  41.32(b))  in  the 
coordination  regulation  for  programs 
receiving  Federal  financial  assistance. 
Under  this  definition,  a  qualified 
individual  with  handicaps  is  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  for 
participation  in  the  program  or  activity. 

Paragraph  (4)  explains  that  "qualified 
individual  with  handicaps"  means 
"qualified  handicapped  person"  as  that 
term  is  defined  for  purposes  of 
employment  in  the  EEOC  regulation  at 
29  CFR  1613.702(f).  which  is  made 
applicable  to  this  part  by  S  85.31. 
Nothing  in  this  part  changes  existing 
regulations  pertaining  to  employment. 

One  commenter  proposed  using  the 
general  section  504  definition  of 
"qualified  handicapped  person"  in 
employment  cases  rather  than  the 
definition  of  the  EEOC  regulation.  The 
definition  has  been  supplied  by  the 
Equal  Employment  Opportunity 
Commission  which  coordinates  all 
employment  discrimination  matters 
throughout  the  government.  It  is  also  the 
Department's  view  that  it  is  important  to 
have  a  uniform  definition  of  what 
constitutes  employment  discrimination 
throughout  the  Federal  government. 

"Secretary"  means  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  or  the  Secretary's  designee. 

"Section  504".  This  definition  makes 
clear  that,  as  used  in  this  part,  "section 
504"  applies  only  to  programs  or 
activities  conducted  by  the  agency  itself 
and  not  to  ^nrograms  or  activities  to 
which  it  provides  Federal  financial 
assistance. 

Section  85.11    Self-evaluation. 

The  agency  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  504  within  one  year  of  the 
effective  date  of  this  regulation.  The 
self-evaluation  requirement  is  present  in 
the  existing  section  504  coordination 


regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.5(b)(2))  and  the  HHS 
regulations  for  federally  assisted 
programs  (45  CFR  84.e(k)).  Experience 
has  demonstrated  the  self-evaluation 
process  to  be  a  valuable  means  of 
establishing  a  working  relationship  with 
individuals  with  handicaps  that 
promotes  both  effective  and  efficient 
implementation  of  section  504. 

One  commenter  stated  that  a  three- 
year  retention  period  is  insufficient  and 
proposed  that  self-evaluations  be  kept 
indefinitely.  The  regulation  requires  the 
self-evaluation  to  be  kept  for  a  minimum 
of  three  years,  but  does  not  include  a 
maximum.  It  is  expected  that  the  self- 
evaluation  will  be  retained  for  the 
period  provided  in  current  document 
retention  policies. 

Another  commenter  proposed  that 
copies  of  the  self-evaluation  be  made 
available  for  copying  as  well  as  for 
public  inspection.  This  proposal  has 
been  adopted. 

A  further  commenter  proposed  the 
inclusion  of  provisions  for  assurances, 
transition  plans  and  specific 
modification  requirements.  We  believe 
that  while  assurances  are  appropriate — 
and  can  be  specifically  enforced — in 
section  504  regulations  for  federally 
assisted  programs  or  activities,  all  of  the 
entities  involved  in  this  part  are  under 
the  control  of  the  Secretary,  who  can 
issue  the  necessary  directives;, 
assurances  are  therefore  not  required. 

The  final  rule  provides  for 
participation  in  the  self-evaluation 
process  by  individuals  with  handicaps 
or  organizations  representing 
individuals  with  handicaps  by 
submitting  comments,  which  may 
include  the  development  of  transition 
plans.  It  is  expected  that  component 
agencies  will  consult  with  individuals 
with  handicaps  among  their  own  staff  in 
the  course  of  preparing  self-evaluations. 

Because  modification  requirements 
are  intended  to  address  any  potential 
problems  in  the  agency's  programs  or 
activities,  they  are  not  specified  in  the 
regulation. 

Section  85.12    Notice. 

Section  85.12  requires  the  agency  to 
disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  the  rights  and 
protections  afforded  by  section  504  and 
this  part.  Methods  of  providing  this 
information  include,  for  example,  the 
publication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  agency's  programs  and 
activities  or  in  connection  with 


recruitment;  die  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcasting  of 
information  by  television  or  radio. 

One  commenter  suggested  the 
inclusion  of  a  reference  to  recruitment 
materials  in  the  above  examples.  Such  a 
reference  has  been  included. 

Section  85.21    General  prohibitions 
against  discrimination. 

Section  85.21  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs 
and  activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in  §  85.21 
establish  the  general  principles  for 
analyzing  whether  any  particular  action 
of  the  agency  violates  this  mandate. 
These  principles  serve  as  the  analytical 
foundation  for  the  remaining  sections  of 
the  part.  If  the  agency  violates  a 
provision  in  any  of  the  subsequent 
sections,  it  will  also  violate  one  of  the 
general  prohibitions  found  in  S  85.21. 
When  there  is  no  applicable  subsequent 
provision,  the  general  prohibitions 
stated  in  this  section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  individuals  with 
handicaps.  The  agency  may  not  refuse 
to  provide  an  individual  with  handicaps 
with  an  equal  opportunity  to  participate 
in  or  benefit  from  its  program  simply 
because  the  person  is  handicapped. 
Such  blatantly  exclusionary  practices 
could  result  fit>m  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  {e.g.. 
epileptics,  hearing-impaired  persons, 
persons  with  heart  ailments)  fiom 
participation  in  programs  or  activities 
without  regard  to  an  individual's  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essential  eligibility  requirements  for 
participation  in  the  activity  in  question. 
It  would  be  permissible,  therefore,  to 
exclude  without  an  individual 
evaluation  all  persons  who  are  blind  in 
both  eyes  fi-om  eligibility  for  a  license  to 
operate  a  commercial  vehicle  in 
interstate  commerce;  but  it  may  not  be 
permissible  to  automatically  disqualify 
all  those  who  are  blind  in  just  one  eye. 

In  addition,  section  504  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  which  the 
program  is  conducted  are  inaccessible. 
Paragraph  (b)(l)(iii},  therefore,  requires 
that  the  opportunity  to  participate  or 


benefit  afforded  to  an  individual  with 
handicaps  be  as  effective  as  that 
afforded  to  others.  The  later  sections  on 
program  accessibility  (S§  85.41-43)  and 
communication  (i  85.51)  are  specific 
applications  of  this  principle. 

Despite  the  mandate  of  paragraph  (d) 
that  the  agency  administer  its  programs 
and  activities  in  the  most  integrated 
setting  appropriate  to  die  needs  of 
qualified  individuals  with  handicaps, 
paragraph  (b)(l)(iv),  in  conjunction  with 
paragraph  (d).  permits  the  agency  to 
develop  separate  or  different  aids, 
benefits,  or  services  when  necessary  to 
provide  individuals  with  handicaps  with 
an  equal  opportimity  to  participate  in  or 
benefit  from  the  agency's  programs  or 
activities.  Paragraph  (b)(l)(iv)  requires 
that  different  or  separate  aids,  benefits, 
or  services  be  provided  only  when 
necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  individual  with  handicaps  still 
has  the  right  to  choose  to  participate  in 
the  program  that  is  not  designed  to 
acconunodate  individuals  with 
handicaps. 

Paragraph  (b)(l)(v)  prohibits  the 
agency  from  denying  a  qualified 
individual  with  handicaps  the 
opportunity  to  participate  as  a  member 
of  a  planning  or  advisory  board. 

Paragraph  (b)(l)(vi)  prohibits  the 
agency  from  limiting  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  any  aid.  benefit  or 
service. 

Paragraph  (b)(3)  prohibits  the  agency 
from  utilizing  criteria  or  methods  of 
administration  that  deny  individuals 
with  htmdicaps  access  to  the  agency's 
programs  or  activities.  The  phrase 
"criteria  or  methods  of  administration" 
refers  to  official  written  agency  policies, 
as  well  as  the  actual  practices  of  the 
agency.  This  paragraph  prohibits  both 
blatantly  exclusionary  policies  or 
practices  and  nonessential  policies  and 
practices  that  are  neutral  on  their  face, 
but  deny  individuals  with  handicaps  an 
effective  opportunity  to  participate. 

Paragraph  (b)(4)  specifically  applies 
the  prohibition  enuciated  in  §  85.21(b)(3) 
to  the  process  of  selecting  sites  for 
construction  of  new  facilities  or  existing 
facilities  to  be  used  by  the  agency. 
Paragraph  (b)(4)  does  not  apply  to 
construction  of  additional  buildings  at 
an  existing  site. 

Paragraph  (b)(5)  prohibits  the  agency, 
in  the  selection  of  procurement 


25600 


Federal  Register  /  Vol.  53.  No.  131  /  Friday.  July  8.  1988  /  Rules  and  Regulations 


contractors,  from  using  criteria  that 
subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap. 

Paragraph  (b)(6)  prohibits  the  agency 
from  discriminating  against  qualified 
individuals  with  handicaps  on  the  basis 
of  handicap  in  the  granting  of  licenses  or 
certiflcations.  A  person  is  a  "qualified 
individual  with  handicaps"  with  respect 
to  licensing  or  certiHcation  if  he  or  she 
can  meet  the  essential  eligibility 
requirements  for  receiving  the  license  or 
certification  (see  S  85.3). 

In  addition,  the  agency  may  not 
establish  requirements  for  the  programs 
or  activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
For  example,  the  agency  must  comply 
with  this  requirement  when  establishing 
safety  standards  for  the  operations  of 
licensees.  In  that  case,  the  agency  must 
ensure  that  the  standards  it  promulgates 
do  not  discriminate  against  the 
employment  of  qualified  individuals 
with  handicaps  in  an  impermissible 
manner. 

Paragraph  (b)(6)  does  not  extend 
section  504  directly  to  the  programs  or 
activities  of  licensees  or  certiHed 
entities  themselves.  The  programs  or 
activities  of  Federal  licensees  or 
certified  entities  are  not  themselves 
federally  conducted  programs  or 
activities;  nor  are  they  programs  or 
activities  receiving  Federal  financial 
assistance  merely  by  virtue  of  the 
Federal  license  or  certiHcate.  However, 
as  noted  above,  section  504  may  affect 
the  content  of  the  rules  established  by 
the  agency  for  the  operation  of  the 
program  or  activity  of  the  licensee  or 
certified  entity  and  thereby  indirectly 
affect  limited  aspects  of  their 
operations. 

One  commenter  suggested  pointing 
out  that  Federal  licensees  or  certiHed 
entities,  having  received  services  from 
Federal  employees  during  the  process  of 
licensing  or  certification,  thereby 
become  Federally  assisted  recipients, 
and  are  covered  by  45  CFR  Part  84.  Such 
an  argument  is  beyond  the  scope  of  this 
part,  and  is  therefore  not  being  included. 

Another  commenter  suggested 
including  language  such  as  that  found  in 
45  CFR  84.4(b)(1)  to  the  effect  that 
agencies  may  not  perpetuate 
discrimination  against  qualified 
individuals  with  handicaps  by  providing 
significant  assistance  to  an  agency, 
organization  or  person  that 
discriminates  on  the  basis  of  handicap. 
Assistance  from  the  agency  that  would 
provide  significant  support  to  an 
organization  constitutes  Federal 
financial  assistance  and  the 


organization,  as  a  recipient  of  such 
assistance,  would  be  covered  by  the 
section  504  regulation  for  federally 
assisted  programs. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  order  that  are  designed  to 
benefit  only  individuals  with  handicaps 
or  a  given  class  of  individuals  with 
handicaps  may  be  limited  to  individuals 
those  with  handicaps. 

Paragraph  (d)  provides  that  the 
agency  must  administer  programs  and 
activities  in  the  most  integrated  setting 
appropriate  to  the  next  of  qualified 
individuals  with  handicaps,  i.e.  in  a 
setting  that  enables  individuals  with 
handicaps  to  interact  with 
nonhandicapped  individuals  to  the 
fullest  extent  possible. 

Section  85.31    Employment 

Section  85.31  prohibits  discrimination 
on  the  basis  of  handicap  in  employment 
by  the  agency.  Courts  have  held  that 
section  504.  as  amended  in  1978,  covers 
the  employment  practices  of  Executive 
agencies.  Gardner  v.  Morris,  752  F.2d 
1271, 1277  (8th  Cir.  1985):  Smith  v. 
United  States  Postal  Service,  742  F.2d 
257,  259-60  (6th  Cir.  1984):  Prewitt  v. 
United  States  Postal  Service,  662  F.2d 
292. 302-04  (5th  Cir.  1981).  Contra 
McGuiness  v.  United  States  Postal 
Service.  744  F.2d  1318, 1320-21  (7th  Cir. 
1984);  Boyd  v.  United  States  Postal 
Service,  752  F.2d  410.  413-14  (9th  Cir. 
1985). 

Courts  uniformly  have  held  that,  in 
order  to  give  effect  to  section  501  of  the 
Rehabilitation  Act.  which  covers 
Federal  employment,  the  administrative 
procedures  of  section  501  must  be 
followed  in  processing  complaints  of 
employment  discrimination  under 
section  504.  Morgan  v.  United  States 
Postal  Service.  798  F.2d  1182, 1164-65 
(8th  Cir.  1986);  Smith.  742  F.2d  at  262; 
Prewitt,  662  F.2d  at  304.  Accordingly, 
S  85.31  (Employment)  of  this  rule  adopts 
the  definitions,  requirements,  and 
procedures  of  section  501  as  established 
in  regulations  of  the  EEOC  at  29  CFR 
Part  1613.  Responsibility  for 
coordinating  enforcement  of  Federal 
laws  prohibiting  discrimination  in 
employment  is  assigned  to  the  EEOC  by 
Executive  Order  12067  (3  CFR.  1978 
Comp..  p.  206).  Under  this  authority,  the 
EEOC  establishes  government-wide 
standards  on  nondiscrimination  in 
employment  on  the  basis  of  handicap. 

One  commenter  proposed  that  the 
general  definition  of  "qualified 
individual  with  handicaps"  be  used  in 
this  section,  instead  of  that  used  under 
section  501.  We  believe  that  the  above 
paragraphs  sufficiently  explain  the  need 
for  using  the  section  501  definition. 


In  addition  to  this  section,  S  85.61(c) 
specifies  that  the  agency  will  use  the 
existing  EEOC  procedures  to  resolve 
allegations  of  employment 
discrimination. 

Section  85.41    Program  accessibility: 
Discrimination  prohibited. 

Section  85.41  states  the  general 
nondiscrimination  principle  underlying 
the  program  accessibility  requirements 
of  S  9  85.42  and  85.43. 

Section  85.42    Program  accessibility: 
Existing  facilities. 

This  part  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  form  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.57)  with  certain 
modifications.  Thus,  S  85.42  requires 
that  each  agency  program  or  activity, 
when  viewed  in  its  entirety,  be  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  part  also  makes 
clear  that  the  agency  is  not  required  to 
make  each  of  its  existing  facilities 
accessible  (§  85.42(a)(1)).  However, 
S  85.42,  unlike  28  CFR  41.57,  places 
explicit  limits  on  the  agency's  obligation 
to  ensure  program  accessibility 
(S  85.42(a)(2)). 

One  commenter  stated  that  the 
provisions  of  S  85.42(a)(1)  were 
negatively  worded  and  may  reflect  a 
misinterpretation  of  the  decision  of  the 
Supreme  Court  in  Grove  City  College  v. 
Bell,  465  U.S.  555  (1984).  and  argued  for 
deletion  of  this  language. 

The  language  is  identical  to  that  in  the 
section  504  regulation  for  federally 
assisted  programs  or  activities.  We 
believe  that  the  inclusion  of  this 
language  is  necessary  in  order  to  make 
clear  that,  while  every  aspect  of  every 
Federal  program  or  activity  need  not  be 
accessible,  each  program  or  activity, 
when  viewed  as  a  whole,  must  be 
accessible. 

Another  commenter  recommended 
adding  the  language  "where  other 
methods  are  equally  effective  in 
achieving  compliance"  from  {  84.42(b)  to 
9  84.42(a)(1).  We  believe  that,  because 
§§  84.42  (a)  and  (b)  treat  different 
aspects  of  the  subject,  their  language 
must  necessarily  differ. 

Paragraph  (a)(2)  generally  codifies 
recent  case  law  that  defines  the  scope  of 
the  agency's  obligation  to  ensure 
program  accessibility.  This  paragraph 
provides  that  in  meeting  the  program 
accessibility  requirement,  the  agency  is 
not  required  to  take  any  action  that 
would  result  in  a  fundamental  alteration 
in  the  nature  of  its  program  or  activity, 
or  in  undue  financial  and  administrative 
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burdens.  A  similar  limitation  is  provided 
in  S  85.51(d).  This  provision  is  based  on 
the  Supreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979).  that  section 
504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis, 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See,  e.g.,  Dopico  v.  Goldschmidt,  687 
F.2d  644  (2d  Cir.  1982);  American  Public 
Transit  Association  v.  Lewis,  655  F.2d 
1272  (D.C.  Cir.  1981). 

Paragraph  (a)(2)  and  9  85.51(d)  are 
also  supported  by  the  Supreme  Court's 
decision  in  Alexander  v.  Choate,  469 
U.S.  287  (1985).  Alexander  involved  a 
challenge  to  the  State  of  Tennessee's 
reduction  of  inpatient  hospital  care 
coverage  under  Medicaid  from  20  to  14 
days  per  year.  Plaintiffs  argued  that  this 
reduction  violated  section  504  because  it 
had  an  adverse  impact  on  handicapped 
persons.  The  Court  assumed  without 
deciding  that  section  504  reaches  at 
least  some  conduct  that  has  an 
unjustiflable  disparate  impact  on 
handicapped  people,  but  held  that  the 
reduction  was  not  "the  sort  of  disparate 
impact"  discrimination  that  might  be 
prohibited  by  section  504  or  its 
implementing  regulation.  Id  at  299. 

Relying  on  Davis,  the  Court  said  that 
section  504  guarantees  qualified 
handicapped  persons  "meaningful 
access  to  the  benefits  the  grantee 
offers,"  id.  at  301,  and  that  "reasonable 
adjustments  in  the  nature  of  the  benefit 
offered  must  at  times  be  made  to  assure 
meaningful  access."  Id.  n.21  (emphasis 
added).  However,  section  504  does  not 
require  "  'changes,'  'adjustments,'  or 
'modifications'  to  existing  programs  that 
would  be  'substantial'  *  *  *  or  that 
would  constitute  'fundamental 
alteration[s]  in  the  nature  of  a 
program.'  "  Id.  at  n.20  (citations 
omitted).  Alexander  supports  the 
position,  based  on  Davis  and  the  earlier 
lower  court  decisions,  that  in  some 
situations,  certain  accommodations  for  a 
handicapped  person  may  so  alter  an 
agency's  program  or  activity,  or  entail 
such  extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
discriminatory.  Thus,  failure  to  include 
such  an  "undue  burdens"  provision 
could  lead  to  judicial  invalidation  of  the 


regulation  or  reversal  of  a  particular 
enforcement  action  taken  pursuant  to 
the  regulation. 

This  paragraph,  however,  does  not 
estabhsh  an  absolute  defense;  it  does 
not  relieve  the  agency  of  all  obligations 
to  individuals  with  handicaps.  Although 
the  agency  is  not  required  to  take 
actions  that  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens,  it 
nevertheless  must  take  any  other  steps 
necessary  to  ensure  that  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  federally  conducted 
program  or  activity. 

It  is  our  view  that  compliance  with 
9  85.42(a)  would  in  most  cases  not  result 
in  undue  financial  and  administrative 
burdens  on  the  agency.  In  determining 
whether  Hnancial  and  administrative 
burdens  are  undue,  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  should  be  considered.  The 
burden  of  proving  that  compliance  with 
9  85.42(a)  would  fundamentally  alter  the 
nature  of  a  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens  rests  with  the 
agency.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  or  his  or  her  designee,  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
Any  person  who  believes  that  he  or  she 
or  any  speciHc  class  of  persons  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliance 
procedures  established  in  9  85.61.  The 
opportunity  to  file  such  a  complaint 
responds  to  one  commenter's  suggestion 
that  review  by  a  high  level  Department 
official  be  assured. 

Paragraph  (b)(1)  sets  forth  a  number 
of  means  by  which  program 
accessibility  may  be  achieved,  including 
redesign  of  equipment,  reassignment  of 
services  to  accessible  buildings,  and 
provision  of  aides.  In  choosing  among 
methods,  the  agency  shall  give  priority 
consideration  to  those  that  will  be 
consistent  with  provision  of  services  in 
the  most  integrated  setting  appropriate 
to  the  needs  of  individuals  with 
handicaps.  Structural  changes  in 
existing  facilities  are  required  only 
when  there  is  no  other  feasible  way  to 
make  the  agency's  program  accessible. 
(It  should  be  noted  that  "structural 
changes"  include  all  physical  changes  to 
a  facility:  the  term  does  not  refer  only  to 
changes  to  structural  features,  such  as 
removal  of  or  alteration  to  a  load- 
bearing  structural  member.)  The  agency 


may  comply  with  the  program 
accessibility  requirement  by  delivering 
services  at  alternate  accessible  sites  or 
making  home  visits  as  appropriate. 

One  commenter  proposed  that 
methods  other  than  structural  changes 
to  ensure  accessibility  should  be 
"equally  effective".  TTie  regulations 
implementing  section  504  for  federally 
assisted  programs  do  not  contain  such 
language.  The  addition  of  the  proposed 
language  would  impose  a  regulatory 
standard  on  the  Department  not 
required  of  recipients.  In  view  of  the  fact 
that  the  1978  amendments  were 
intended  to  apply  the  same  requirements 
to  federally  conducted  programs  as 
apply  to  federally  assisted  programs,  the 
proposed  language  is  not  being  adopted. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement  As  currenUy 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b),  the  agency  must 
make  any  necessary  structural  changes 
in  facilities  as  soon  as  practicable,  but 
in  no  event  later  than  three  (3)  years 
after  the  effective  date  of  this  part 
Where  structural  modifications  are 
required  and  it  is  not  expected  that 
these  can  be  completed  within  six 
months,  a  transition  plan  should  be 
developed  within  six  months  of  the 
effective  date  of  this  part.  Aside  from 
structural  changes,  all  other  necessary 
steps  to  achieve  compliance  shall  be 
taken  within  sixty  days. 

One  commenter  proposes  to  limit  the 
time  allowed  for  making  structural 
modifications  to  one  year.  We  note  that 
the  basic  requirement  is  that  these 
changes  be  made  "as  soon  as 
practicable,"  and  that  the  three-year 
limit  is  the  maximum  period  of  time. 
Furthermore,  the  three-year  maximum 
for  transition  plans  is  identical  to  that 
contained  in  the  regulations  for  federally 
assisted  recipients. 

Section  85.43    Program  accessibility: 
New  construction  and  alterations. 

Overlapping  coverage  exists  with 
respect  to  new  construction  and 
alterations  under  section  504  and  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  Section 
85.43  provides  that  those  buildings  that 
are  constructed  or  altered  by,  on  behalf 
of,  or  for  the  use  of  the  agency  shall  be 
designed,  constructed,  or  altered  to  be 
readily  accessible  to  and  usable  by 
individuals  with  handicaps  in 
accordance  with  41  CFR  Part  101-19. 
101-19.600  to  101-19.607  (GSA  regulation 
which  incorporates  the  Uniform  Federal 
Accessibility  Standards).  This  standard 
was  promulgated  pursuant  to  the 
Architectural  Barriers  Act  of  1968.  as 
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amended  (42  U.S.C.  4151-4157).  We 
believe  that  it  is  appropriate  to  adopt 
the  existing  Architectural  Barriers  Act 
standard  for  section  504  compliance 
because  new  and  altered  buildings 
subject  to  this  regulation  are  also 
subject  to  the  Architectural  Barriers  Act 
and  because  adoption  of  the  standard 
will  avoid  duplicative  and  possibly 
inconsistent  standards. 

Existing  buildings  leased  by  the 
agency  after  the  effective  date  of  this 
regulation  are  not  required  by  the 
regulation  to  meet  accessibility 
standards  simply  by  virtue  of  being 
leased.  They  are  subject,  however,  to 
the  program  accessibility  standards  for 
existing  facilities  in  §  85.42.  To  the 
extent  the  buildings  are  newly 
constructed  or  altered,  they  must  also 
meet  the  new  constructions  and 
alteration  requirements  of  S  85.43. 

Federal  practice  under  section  504  has 
always  treated  newly  leased  buildings 
as  subject  to  the  existing  facility 
program  accessibility  standard.  Unlike 
the  construction  of  new  buildings  where 
architectural  barriers  can  be  avoided  at 
little  or  no  cost,  the  application  of  new 
construction  standards  to  an  existing 
building  being  leased  raises  the  same 
prospect  of  retrofitting  buildings  as  the 
use  of  an  existing  Federal  facility,  and 
the  agency  believes  that  same  program 
accessibility  standards  should  apply  to 
both  owned  and  leased  existing 
buildings. 

In  Rose  v.  United  States  Postal 
Service,  774  F.2d  1355  (9th  Cir.  1985).  the 
Ninth  Circuit  held  that  the  Architectural 
Barriers  Act  requires  accessibility  at  the 
time  of  lease.  The  Rose  court  did  not 
address  the  question  of  whether  section 
504  likewise  requires  accessibility  as  a 
condition  of  lease,  and  the  case  was 
remanded  to  the  District  Court  for, 
among  other  things,  consideration  of  this 
issue.  Two  commenters  urged  that 
leased  buildings  be  required  to  be 
accessible  at  the  time  of  lease.  The 
agency  may  provide  more  specific 
guidance  on  section  504  requirements 
for  leased  buildings  after  the  litigation  is 
completed. 

Section  85.51    Communications. 

Section  85.51  requires  the  agency  to 
take  appropriate  steps  to  ensure 
effective  communication  with  personnel 
of  other  Federal  entities,  applicants, 
participants,  and  members  of  the  public. 
These  steps  shall  include  procedures  for 
determining  when  auxiliary  aids  are 
necessary  under  §  85.1(a)(1)  to  afford  an 
individual  with  handicaps  an  equal 
opportunity  to  participate  in.  and  enjoy 
the  benefits  of.  the  agency's  program  or 
activity.  They  shall  also  include  an 
opportunity  for  individuals  with 


handicaps  to  request  the  auxiliary  aids 
of  their  choice.  This  expressed  choice 
shall  be  given  primary  consideration  by 
the  agency  (S  85.51(a)(l)(i)).  The  agency 
shall  honor  the  choice  unless  it  can 
demonstrate  that  another  effective 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 
required  under  S  85.51(d).  That 
paragraph  limits  the  obligations  of  the 
agency  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it  [see  supra  preamble 
discussion  of  9  85.42(c)(2)).  Unless  not 
required  by  S  85.51(d),  the  agency  shall 
provide  auxiliary  aids  at  no  cost  to  the 
individual  with  handicaps. 

One  commenter  proposed  that  the 
choice  of  auxiliary  aid  made  by  the 
individual  with  handicaps  should  govern 
unless  it  would  constitute  an  undue 
hardship  on  the  agency.  We  believe  that 
the  language  set  out  above  is  adequate 
to  ensure  consideration  of  an 
individual's  preference. 

Another  commenter  proposed  that  the 
regulation  require  all  Tilms  and 
videotapes  produced  by  the  agency  to 
be  captioned  for  the  hearing-impaired. 
The  Department  intends  to  examine  all 
appropriate  methods  of  ensuring 
effective  communication. 

The  same  commenter  applauded  HHS 
for  the  inclusion  of  the  language 
requiring  HHS  to  inform  individuals 
with  handicaps  of  their  section  504 
rights. 

The  discussion  of  9  85.42(a),  Program 
accessibility.  Existing  facilities, 
regarding  the  determination  of  what 
constitutes  undue  financial  and 
administrative  burdens,  also  applies  to 
9  85.51(d)  and  should  be  referred  to  for  a 
complete  understanding  of  the  agency's 
obligation  to  comply  with  9  85.51. 

In  some  circumstances,  a  notepad  and 
written  materials  may  be  sufficient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be,  particularly  when  the  information 
being  communicated  is  complex  or 
exchanged  for  a  lengthy  period  of  time 
[e.g.  a  meeting)  or  where  the  hearing- 
impaired  applicant  or  participant  is  not 
skilled  in  spoken  or  written  language.  In 
these  cases,  a  sign  language  interpreter 
may  be  appropriate. 

One  commenter  proposed  changing 
the  language  to  state  that  notepads 
rarely  suffice  for  communication  with 
the  hearing-impaired.  Considering  that  a 
significant  number  of  the  hearing- 
impaired  may  not  be  skilled  in  sign 
language,  we  believe  that  the  language 
used  is  appropriate. 

For  vision-impaired  persons,  effective 
communication  might  be  achieved  by 


several  means,  including  readers  and 
audio  recordings.  In  general,  the  agency 
intends  to  inform  the  public  of  (1)  the 
communications  services  it  offers  to 
afford  individuals  with  handicaps  an 
equal  opportunity  to  participate  in  or 
benefit  from  its  programs  and  activities, 

(2)  the  opportunity  to  request  a 
particular  mode  of  communication,  and 

(3)  the  agency's  preferences  regarding 
auxiliary  aids  if  it  can  demonstrate  that 
several  different  modes  are  effective. 

The  agency  shall  ensure  effective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  proceedings  conducted  by  the  agency. 
Auxiliary  aids  must  be  afforded  where 
necessary  to  ensure  effective 
communication  at  the  proceedings.  If 
sign  language  interpreters  are  necessary, 
the  agency  may  require  that  it  be  given 
reasonable  notice  prior  to  the 
proceedings  of  the  need  for  an 
interpreter.  Moreover,  the  agency  need 
not  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 
nature  (9  85.51(a)(l)(ii)).  For  example, 
the  agency  need  not  provide  eye  glasses 
or  hearing  aids  to  applicants  or 
participants  in  its  programs.  Similarly, 
the  regulation  does  not  require  the 
agency  to  provide  wheelchairs  to 
persons  with  mobility  impairments. 

One  commenter  proposed  that  the 
items  which  agencies  are  not  required  to 
provide  and  the  circumstances  involved 
be  described  in  more  detail.  We  believe 
that  the  description  given  is  sufficient, 
because  the  interpretation  of  this 
provision  will  be  made  on  a  case-by- 
case  basis. 

Paragraph  (b)  requires  the  agency  to 
ensure  that  individuals  with  handicaps 
can  obtain  information  concerning 
accessible  services,  activities,  and 
facilities. 

Paragraph  (c)  requires  the  agency  to 
provide  signage  at  inaccessible  facilities 
that  direct  users  to  locations  with 
information  about  accessible  facilities. 

One  commenter  suggested  specifically 
mentioning  the  international  symbol  for 
deafness,  and  placing  such  signs  at  the 
main  entrance  of  buildings  equipped  to 
service  the  hearing-impaired.  We 
believe  that  the  language  contained  in 
99  85.51  (b)  and  (c)  requires  the  agency 
to  ensure  that  individuals  with 
handicaps,  including  those  with 
impaired  hearing,  can  obtain 
information  regarding  accessibility,  and 
that  this  requirement  is  sufficient  to 
afford  flexibility  on  the  part  of  the 
agency  regarding  use  of  appropriate 
signage. 

One  commenter  proposed  adding  the 
words  "in  the  most  integrated  setting 
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appropriate"  to  the  language  in 
9  85.51(d).  This  language  already 
appears  elsewhere  in  the  regulation.  e.g. 
in  9  85.42(b)(2).  and  it  is  the 
Department's  intention  to  act  in 
accordance  with  that  provision. 

Section  85.61    Compliance  procedures. 

Paragraph  (a)  specifies  that 
paragraphs  (b)  and  (d)  through  (I)  of  this 
section  establish  the  procedures  for 
processing  complaints  other  than 
employment  complaints.  Puragraph  (c) 
provides  that  the  agency  will  process 
employment  complaints  according  to 
procedures  established  in  existing 
regulations  of  the  EEOC  (29  CFR  Part 
1613)  pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
791). 

Paragraph  (b)  designates  the  official 
responsible  for  coordinating 
implementation  of  9  85.61.  The  NPRM 
stated  that  responsibility  for  the 
implementation  and  operation  of  this 
"part"  shall  be  vested  in  the  OCR 
Director/Special  Assistant.  The  final 
rule  has  been  revised  by  replacing  the 
word  "part"  with  the  word  "section"  to 
clarify  the  responsibility  for 
coordinating  implementation  of  9  85.61. 

The  agency  is  required  to  accept  and 
investigate  all  complete  complaints 
(9  85.61(d)).  Two  commenters  suggested 
that  a  complainant  have  an  opportunity 
to  remedy  an  incomplete  complaint 
Current  administrative  procedures 
provide  for  this  practice  and  it  need  not 
be  included  in  the  text  of  the  regulation. 

If  the  agency  determines  that  it  does 
not  have  jurisdiction  over  a  complaint  it 
shall  promptly  notify  the  complainant 
and  make  reasonable  efforts  to  refer  the 
complaint  to  the  appropriate  entity  of 
the  Federal  Government  (9  85.61(e)). 
One  commenter  pointed  out  that  where 
a  reference  to  another  entity  of  the 
Federal  government  is  required,  the 
obligation  to  refer  should  be  absolute, 
not  limited  to  reasonable  efforts.  The 
language  "shall  make  reasonable  efforts 
to  refer"  is  not  intended  to  minimize  the 
Department's  obligation. 

Paragraph  (f)  requires  the  agency  to 
notify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  upon  receipt  of  a 
complaint  alleging  that  a  building  or 
facility  subject  to  the  Architectural 
Barriers  Act  was  designed,  constructed, 
or  altered  in  a  manner  that  does  not 
provide  ready  access  and  use  by 
individuals  with  handicaps. 

Paragraph  (g)  requires  the  agency  to 
provide  to  the  complainant,  in  writing, 
findings  of  fact  and  conclusions  of  law, 
the  relief  granted  if  noncompliance  is 
found,  and  notice  of  the  right  to  appeal 
(9  85.61(g]).  One  appeal  within  the 


agency  shall  be  provided  (9  85.61(i)). 
The  appeal  will  not  be  heard  by  the 
same  person  who  made  the  initial 
determination  of  compliance  or 
noncompliance. 

Paragraph  (1)  permits  the  agency  to 
delegate  its  authority  for  investigating 
complaints  to  other  Federal  agencies. 
However,  the  statutory  obligation  of  the 
agency  to  make  a  final  determination  of 
compliance  or  noncompliance  may  not 
be  delegated. 

Commenters  have  suggested  the 
following: 

Notifying  complainants  whenever 
their  complaints  are  referred  to  another 
agency.  Current  administrative 
procedures  provide  for  this  practice  and 
it  need  not  be  included  in  the  text  of  the 
regulation. 

Describing  the  basic  parameters  for 
submitting  or  obtaining  evidence  used  to 
decide  appeals.  Since  the  grounds  for 
appeal  may  be  extremely  varied,  it 
would  not  be  practicable  to  set  out 
parameters  for  every  appeal. 

Including  a  statement  as  to 
complainants'  rights  to  judicial  review. 
These  rights  are  statutory  and  beyond 
the  scope  of  this  regulation. 

Obtaining  the  expertise  of  ATBCB  in 
appropriate  cases.  A  provision  regarding 
notification  of  ATBCB  is  already 
included  in  the  regulation. 

Including  a  statement  that  all  other 
regulations,  forms  and  directives  issued 
by  HHS  are  superseded  by  the 
nondiscrimination  requirements  of  this 
part.  The  Department  views  any  other 
issuances  falling  short  of  the 
requirements  of  this  regulation  as 
insufficient  to  ensure  comphance  and 
therefore  such  a  statement  is 
unnecessary. 

Provisions  for  attorneys  fees  and 
compensation  to  the  prevailing  party. 
Such  provisions  are  statutory  and 
beyond  the  scope  of  this  regulation. 

Section  85.62    Coordination  and 
compliance  responsibilities. 

Section  65.62  sets  out  the  respective 
responsibilities  of  the  components  of 
HHS  and  of  the  Director,  OCR/Special 
Assistant  in  the  implementation  of 
section  504  to  programs  and  activities 
conducted  by  HHS. 

Paragraph  (c)  specifies  the  respective 
roles  of  OCR  and  of  the  HHS  component 
in  cases  in  which  noncompliance  is 
found. 

In  the  event  that  OCR  and  the  HHS 
component  cannot  agree  on  a  resolution 
of  any  particular  matter,  such  matter 
will  be  submitted  to  the  Secretary  for 
resolution. 


List  of  Subjects  in  45  CFR  Part  85 

Blind,  Buildings,  Civil  rights. 
Employment  Equal  educational 
opportunity.  Equal  employment 
opportunity.  Federal  buildings  and 
facilities.  Government  employees. 
Handicapped. 

Date:  June  17. 1988. 
Otis  R.  Bowen. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble.  Title  45  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a  new 
Part  85.  as  follows: 

PART  85— ENFORCEMENT  OF 
NONDISCRIMINATKNI  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sec. 

85.1  Purpose. 

85.2  Application. 

85.3  Definitions. 
85.4-85.10    [Reserved] 

85.11  Self-evaluation. 

85.12  Notice. 
85.13-85.20    [Reserved] 

85.21    General  prohibitions  against 

discrimination. 
85.22-85.30    [Reserved] 
85.31    Employment. 
8S.32-«S.40    (Reserved) 

85.41  Program  acces8ibilit>-:  Discrimination 
prohibited. 

85.42  Program  accessibility:  Existing 
facilities. 

85.43  Program  accessibility:  New 
construction  and  alterations. 

85.44-85.50  (Reserved] 
85.51  Communications. 
85.52-85.60    [Reserved] 

85.61  Compliance  procedures. 

85.62  Coordination  and  compliance 
responsibilities. 

85.63-85.99    [Reserved] 
Authority:  29  U.S.C.  794. 

§•5.1    Purpose. 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation.  Comprehensive  Services, 
and  Developmental  DisabiUties 
Amendments  of  1976,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

§85.2    Application. 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  agency, 
except  for  programs  or  activities 
conducted  outside  the  United  States  that 
do  not  involve  individuals  with 
handicaps  in  the  United  States. 
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SSS.3    DafMUeiw. 

For  purposes  of  this  part,  the  term — 

"Agency"  means  the  Department  of 
Health  and  Human  Services  or  any 
component  part  of  the  Department  of 
Health  and  Human  Services  that 
conducts  a  program  or  activity  covered 
by  this  part.  "Component  agency" 
means  such  component  part. 

"Assistant  Attorney  General"  means 
the  Assistant  Attorney  General,  Civil 
Rights  Division.  United  States 
Department  of  justice. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of. 
programs  or  activities  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  Braiiled  materials, 
audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's)  interpreters, 
notetakers,  written  materials,  and  other 
similar  services  and  devices. 

"Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufRdent  detail 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  (by  name,  if 
possible)  the  alleged  victims  of 
discrimination. 

"Facility"  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Individual  with  Handicaps"  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities, 
has  a  record  of  such  an  impairment  or  is 
regarded  as  having  such  an  impairment 
As  used  in  this  definition,  the  phrase: 

(1)  "Physical  or  mental  impairment" 
includes 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological:  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs:  cardiovascular; 
reproductive:  digestive;  genito-urinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 


(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual  speech  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alcoholism. 

(2]  "Major  life  activities"  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning  and  working. 

(3)  *^a8  a  record  of  such  impairment" 
means  has  a  history  of,  or  is 
misdassified  as  having,  a  mental  or 
physical  impairment  that  substantially 
limits  one  or  more  major  life  activities. 

(4)  "Is  regarded  as  having  an 
impairment"  means: 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation. 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment. 

"OCR"  means  the  Office  for  Civil 
Rights  of  the  Department  of  Health  and 
Human  Services. 

"OCR  Director/Special  Assistant" 
means  the  Director  of  the  Office  for  Civil 
Rights,  who  serves  concurrently  as  the 
Special  Assistant  to  the  Secretary  for 
Civil  Rights,  or  a  designee  of  the 
Director/Spedal  Assistant 

"Qualified  individual  with  handicaps" 
means: 

(1)  With  respect  to  preschool, 
elementary,  or  secondary  education 
services  provided  by  the  agency,  an 
individual  with  handicaps  who  is  a 
member  of  a  class  of  persons  otherwise 
entitled  by  statute,  regulation,  or  agency 
policy  to  receive  educational  services 
from  the  agency; 

(2)  With  respect  to  any  other  agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  particular  level  of 
accomplishment,  an  individual  with 
handicaps  who  meets  the  essential 
eligibility  requirements  and  who  can 
achieve  the  purpose  of  the  program  or 
activity  without  modifications  in  the 
program  or  activity  that  the  agency  can 


demonstrate  would  result  in  a 
fundamental  alteration  in  its  nature;  and 

(3)  With  respect  to  any  other  program 
or  activity,  an  individual  with  handicaps 
who  meets  the  essential  eligibility 
requirements  for  participation  in,  or 
receipt  of  benefits  bom,  that  program  or 
activity;  and 

(4)  "Qualified  handicapped  person"  as 
that  term  is  defined  for  purposes  of 
employment  in  29  CFR  1613.702(f),  which 
is  made  applicable  to  this  part  by  {85.31. 

"Secretary"  means  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  or  his/her  designee. 

"Section  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112,  87  Stat  394  (29  U.S.C.  794)).  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516, 88 
Stat  1617);  the  Rehabihtation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L.  95-602. 92 
Stat.  2955):  the  Rehabilitation  Act 
AmendmenU  of  1986  (Pub.  L  99-666. 100 
Stat.  1810):  and  the  Qvil  Rights 
Restoration  Act  of  1987  (Pub.  L  100-259. 
102  Stat.  28).  As  used  in  this  part 
section  504  applies  only  to  programs  or 
activities  conducted  by  the  agency  and 
not  to  federally  assisted  programs. 

fS85.4-6S.10   Iltoaarvadl 

S  15.11    Saif-evaiuallon. 

(a)  The  agency  shall  within  one  year 
of  the  effective  date  of  this  part 
evaluate  its  current  policies  and 
practices,  and  the  effects  thereof,  that 
do  not  or  may  not  meet  the  requirements 
of  this  part  and.  to  the  extent 
modification  of  any  such  polides  and 
practices  is  required,  the  agency  shall 
proceed  to  make  the  necessary 
modifications.  Any  new  operating  or 
staff  divisions  established  within  the 
agency  shall  have  one  year  from  the 
date  of  their  establishment  to  carry  out 
this  evaluation. 

(b)  The  agency  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
self-evaluation  by  submitting  comments 
(both  oral  and  written). 

(c)  The  agency  shall,  for  at  least  three 
years  following  completion  of  the  self- 
evaluation,  maintain  on  file  and  make 
available  for  public  inspection  and 
copying— 

(1)  A  description  of  areas  examined 
and  any  problems  identified:  and 

(2)  A  description  of  any  modifications 
made. 
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{85.12    None*. 

The  agency  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  information  available  to 
them  in  such  a  manner  as  the  agency 
head  finds  necessary  to  apprise  such 
persons  of  the  protections  against 
discrimination  assured  them  by  section 
504  and  this  part. 

§§85.13-85.20    (Reswvedl 

§85.21    G«nM«l  prohibitions  against 
discrimination. 

(a)  No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  conducted  by  the  agency. 

(b)  (1)  The  agency,  in  providing  any 
aid,  benefit  or  service,  may  not  directly 
or  through  contractual,  licensing,  or 
other  arrangements,  on  the  basis  of 
handicap — 

(i)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit  or 
service; 

(ii)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  individual 
with  handicaps  with  an  aid,  benefit,  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benefit  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others; 

(iv)  I^ovide  different  or  separate  aids, 
benefits,  or  services  to  individuals  with 
handicaps  or  to  any  class  or  individuals 
with  handicaps  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with 
handicaps  with  aids,  benefits  or  services 
that  are  as  effective  as  those  provided  to 
others: 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  a  planning  or  advisory 
board;  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit  or 
service. 

(2)  The  agency  may  not  deny  a 
qualified  individual  with  handicaps  the 
opportunity  to  participate  in  programs  or 


activities  that  are  not  separate  or 
different  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  agency  may  not  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(4)  The  agency  may  not  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exdude  individuals  with  handicaps 
from,  deny  them  the  benefits  of,  or 
otherwise  subject  them  to  discrimination 
under  any  program  or  activity  conducted 
by  the  agency:  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishmpnt  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(51  The  agency,  in  the  selection  of 
procurement  conbactors,  may  not  use 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(6)  The  agency  may  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap, 
nor  may  the  agency  establish 
requirements  for  the  programs  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
However,  the  programs  or  activities  of 
entities  that  are  licensed  or  certified  by 
the  agency  are  not  themselves,  covered 
by  this  part. 

(c)  The  exclusion  of  individuals 
without  handicaps  from  the  benefits  of  a 
program  limited  by  Federal  statute  or 
Executive  order  to  individuals  with 
handicaps  or  the  exclusion  of  a  specific 
class  of  individuals  with  handicaps  from 
a  program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  handicaps  is  not 
prohibited  by  this  part. 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps. 


§§85.22-85.30    [Rasorved] 

§6SJ1    Emptoymant. 

No  qualified  individuals  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  under  any  program  or 
activity  conducted  by  the  agency.  The 
definitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (9  U.S.C  791), 
as  established  by  the  Equal  Employment 
Opportunity  Conunission  in  9  CFR  Part 
Wi,  shall  apply  to  employment  in 
federally  conducted  programs  and 
activities. 

§§85.32-85.40    [Rssarvcd]. 


§85.41 

Discrimination  praMbHad. 

Except  as  otherwise  provided  in 
S  85.42,  no  qualified  individual  with 
handicaps  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unusable 
by  such  persons,  be  denied  the  benefits 
of,  be  excluded  from  participation  in,  or 
otherwise  be  subjected  to  discrimination 
under  any  program  or  activity  conducted 
by  the  agency. 


§85.42    Program 
facWties. 


accsislbinty.  Exiattng 


(a)  General.  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and    . 
usable  by  individuals  with  handicaps. 
This  paragraph  does  not — 

(1)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by  individuals 
with  handicaps;  or 

(2)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
natiu«  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
agency  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  agency  has 
the  burden  of  proving  that  compliance 
with  §  65.42(a)  would  result  in  such 
alteration  or  burdens.  The  dedsion  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  agency  head  or  his  or  her  designee 
after  considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  in  question,  and  must  be 
accompanied  by  a  written  statement  of 
reasons  for  reaching  that  conclusion.  If 
an  action  would  result  in  such  an 
alteration  or  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
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not  result  in  such  an  altentkm  or  Mich 
burdens  but  would  nevertheleu  ensure 
that  individuals  with  handicaps  receive 
the  benefits  and  serrices  of  the  program 
or  activity. 

(b)  Methods.  (1)  Hie  agency  may 
comply  with  the  requirements  of  this 
section  through  such  means  as  redesign 
of  equipment,  reassignment  of  services 
to  accessible  buildii^  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  oonstmction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  agency  is  not 
required  to  make  structural  changes  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  conplianoe 
with  this  section.  The  agency,  in  making 
alterations  to  existing  iMuldings,  shall 
meet  accessibility  requirements  to  the 
extent  compelled  by  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C  4151-4157).  and  any  regulations 
implementing  it. 

(2)  In  choosing  among  available 
methods  for  meeting  the  requirements  of 
this  section,  the  agency  shall  give 
priority  to  those  methods  that  offer 
programs  and  activities  to  qualified 
individuals  with  handicaps  in  the  most 
integrated  setting  appropriate. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  «rith  the  obligations 
esUbtished  under  this  section  within  60 
days  of  the  effecthre  date  of  this  part 
except  where  stractoral  changes  in 
facilities  are  imdertaken;  such  changes 
shall  be  made  witiiin  three  years  of  the 
effective  date  of  this  part  but.  in  any 
event,  as  expeditiously  aa  poasible. 

(d)  Transition  plan.  In  tbe  event  that 
structural  changes  to  facilities  must  be 
undertaken  to  achieve  program 
accessibility,  and  it  is  not  expected  that 
such  rhanys  can  be  completed  within 
six  months,  the  agency  shall  deveii^. 
within  six  months  of  die  effective  date 
of  this  part  a  transition  plan  setting 
forth  the  steps  necessary  to  complete 
such  changes.  The  agency  shall  provide 
an  opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuala 
with  handicaps,  to  participate  in  the 
development  of  the  transition  plan  by 
submitting  conunenta  (both  oral  and 
written).  A  copy  of  the  transition  plan 
be  made  availiable  for  public  inspection. 
The  plan  shall  at  a  minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  fadlities  that  Hmit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicapa; 


(2)  Describe  in  detail  the  ntethode  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compHanne 
with  this  section  and.  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and 

(4)  Indicate  the  official  responsible  for 
the  implementation  of  the  plan. 

8S5.4S 


Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by.  or  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with 
handicaps,  liie  definitions, 
requirements,  and  standards  of  the 
Architectural  Barriers  Act  (42  U.S.C. 
4151-4157)  as  established  in  41  CFR 101- 
19.600  to  101-19.007  apply  to  buildings 
covered  by  this  section. 

H  es.44-<B.S0   [Resarvad] 

(a)  The  agency  shall  take  appropriate 
steps  to  ensure  effective  communication 
with  applicanta,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(1)  The  agency  shall  furnish 
appropriate  awdliary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportunity  to 
participate  in.  and  en)oy  the  braefits  oS, 
program  or  activity  conducted  by  the 
agency. 

(i)  bi  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  individual  with 
handicaps. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  tdeoommunications  devices 
for  deaf  persona  (TDD's)  or  equally 
effective  teleoomnmnication  systems 
shall  be  used  to  communicate  with 
persons  ¥vitfa  impaired  hearing. 

(b)  The  agency  shall  ensure  that 
interested  persona.  ijicUiding  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  sitall  provide  signage 
at  a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 


information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circiunstances  where  agency  personnel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  ludue 
financial  and  administrative  burdens, 
the  agency  has  the  burden  of  proving 
that  compliance  with  8  85.51  would 
result  in  such  alteration  or  burdens.  The 
decision  that  oompHance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  or  his  or  her 
designee  after  considering  all  agency 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity  in  question  and  must 
be  accompanied  by  a  vnitten  statement 
of  the  reasons  for  readiing  that 
conclusion.  If  an  action  required  to 
comply  with  this  section  would  result  In 
such  an  alteration  or  such  burdens,  the 
agency  shall  take  any  other  action  that 
would  not  result  in  such  an  alteration  or 
such  burdens  but  would  nevertheless 
ensure  that  to  ibt  maxtmum  extent 
possible,  individuals  widt  handicaps 
receive  the  benefits  and  services  of  the 
program  or  activity. 


H85.«2-MJt   I 


J 


S  85.61 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  this  section  upptiea  to 
all  allegations  of  dBacrimination  on  the 
basis  of  handicap  in  programs  or 
activities  oooducted  by  the  agency. 

(b)  ReqMHisibiMty  for  the 
implemeirtatian  and  operation  of  this 
section  shall  be  vested  in  die  CCR 
Director/Spedal  AaaisUnt. 

(c)  The  agency  shall  process 
oomplainta  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  dte  Equal  Employment  Opportunity 
Commission  m  29  CFR  Part  1613 
pursuant  to  section  801  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791)  and  HH8  Instruction  1613-3.  Part 
1613  requires  complainants  to  obtain 
pre-complaint  counseling  within  30  days 
of  the  alleged  discriminatory  act  and  to 
nie  complaints  within  15  days  of  the 
close  of  counseling.  Responsibility  for 
the  acceptance,  investigation,  and  the 
rendering  of  decisions  with  respect  to 
employment  complaints  is  vested  in  the 


Assistant  Secretary  for  Personnel 
Administration. 

(d)  OCR  shall  accept  the  investigate 
all  complete  complaints  for  which  it  has 
jurisdiction.  All  complete  complaints 
must  be  filed  within  180  days  of  the 
alleged  act  of  discrimination.  OCR  may 
extend  this  time  for  good  cause. 

(e)  If  OCR  receives  a  complaint  over 
which  it  does  not  have  jurisdiction,  it 
shall  prompdy  notify  tiie  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  appropriate 
Federal  government  entity. 

(f)  OCR  shall  notify  the  Architectural 
and  Transportation  Barriers  CompUance 
Board  upon  receipt  of  any  complaint 
alleging  that  a  building  or  facihty  that  is 
subject  to  the  Architectural  Barriers  Act 
of  1966.  as  amended  (42  U.S.C.  4151- 
4157),  is  not  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction.  OCR  shall  notify  the 
complainant  of  the  results  erf  the 
investigations  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  60  days 
of  receipt  from  the  agency  of  the  letter 
required  by  {  85.ei(g).  OCR  may  extend 
this  time  for  good  cause. 

(i)  Timefy  appeals  shall  be  accepted 
and  processed  by  the  OCR  Director/ 
Special  Assistant.  Decisions  on  such 
appeals  shall  not  be  heard  by  the  person 
who  made  the  initial  decision. 

(j)  OCR  shall  notify  the  complainant 
of  the  results  of  the  appeal  within  60 
days  of  the  receipt  of  the  request.  If 
OCR  determines  that  it  needs  additional 
information  from  the  complainant  it 
shall  have  60  days  from  the  date  it 
receives  the  additional  information  to 
make  its  determination  on  the  appeal. 

(k)  The  time  limits  cited  in  (g)  and  (j) 
above  may  be  extended  with  the 
permission  of  the  Assistant  Attorney 
General. 

(1)  The  agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  a  component  agency  or 
other  Federal  agencies,  except  that  the 
authority  for  making  the  final 
determination  may  not  be  delegated. 

§  85.62   CoordfcwMoo  and  compHance 
raaponsibilMea. 

(a)  Each  component  agency  shall  be 
primarily  responsible  for  compliance 


with  this  part  in  amnection  with  the 
programs  and  activities  it  condacts. 

fb)  The  OCR  Dbector/Special 
Assistant  shall  have  the  overaO 
responsibiUfy  to  coordinate 
implementation  of  this  part.  The  OCR 
Director/Special  Assistant  shall  have 
authorify  to  conduct  investigations,  to 
conduct  comphance  reviews,  and  to 
initiate  such  other  actions  as  may  be 
necessary  to  fecflitate  and  ensure 
effective  implem«itation  of  and 
compliance  with,  this  part. 

(c)  If  as  a  result  of  an  investigation  or 
in  connection  with  any  other  compliance 
or  implementation  activity,  the  OCR 
Director/Special  Assistant  determines 
that  a  component  agency  appears  to  be 
in  noncompliance  with  its 
responsibilities  under  this  part,  OCR 
will  undertake  appropriate  action  with 
the  component  agency  to  assure 
compliance.  In  the  event  that  OCR  and 
the  component  agency  are  unable  to 
agree  on  a  resolution  of  any  particular 
matter,  the  matter  shall  be  submitted  to 
the  Secretary  for  resolution. 

§8S.63-8SM    (Reaervedl 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

(PR  Dodcat  No.  87-312] 

Amendment  To  Permit  Commercial 
Enterprtaes  To  Be  Ucenaed  Directiy  in 
the  Special  Emergency  Radio  Service; 
Private  Land  Mobile  Servicea 

agency:  Federal  Communications 

Commission. 

action:  Report  and  order  amending 

rules  in  the  Private  Land  Mobile  Radio 

Services. 

summary:  In  response  to  a  petition  for 
rule  making,  the  Commission  adopted  a 
Report  and  Order  to  permit  private 
entrepreneurs  or  "private  carriers"  to  be 
licensed  in  the  Special  Emergency  Radio 
Service  (SERB).  This  action  will  make  a 
new  communications  option  available  to 
eligible  SERS  end  users.  The  Report  and 
Order  also  eliminates  secondary  uses  of 
eight  channels  known  as  "MED" 
channels  1  through  8  to  ensure  that  these 
channels  will  be  available  for 
emergency  medical  communications. 
EFFECTIVE  DATE:  )uly  25, 1988  for 
licensing  private  carriers;  July  1, 1990  for 


eliminating  secondary  use  of  MED 
channels  1  through  8. 
FOR  FURTHBI  INPOWMATieW  CONTACr 
Irene  Bleiweiss.  Land  Mobile  and 
Microwave  Division,  Private  Radio 
Bureau.  (202)  634-2443. 
SUPPtEMENTARY  MFORMATRMC  This  is  a 

summary  of  the  Commission's  Order,  PR 
Docket  No.  87-312,  adopted  on  May  18, 
1988  and  released  June  13, 1988.  The  full 
text  of  the  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Private  Radio 
Bureau,  Land  Mobile  and  Microwave 
Division,  Rules  Branch  (Room  5126), 
2025  M  Street  NW.,  Washington.  DC. 
The  complete  text  may  also  be 
purchased  fi-om  the  Commission's  copy 
contractor.  International  Transcription 
Service.  2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037,  (202)  857-3800. 

Summary  of  Report  and  Order 

1.  In  response  to  a  December  1986 
petition  for  rule  making  and  a 
September  1987  notice  of  proposed  rule 
making,  the  Commission  issued  a  Report 
and  Order  amending  licensing  rules 
applicable  to  the  Special  Emergency 
Radio  Service  (SERS).  The  SERS  is  a 
private  land  mobile  radio  service 
available  to  medical  services,  rescue 
squads,  disaster  relief  organizations, 
and  seven  additional  categories  of 
eligible  end  users.  Under  present  rules, 
these  eligible  SERS  users  have  only 
limited  communications  service  options. 
To  expand  options  available  to  eligible 
users  and  promote  the  efficient  and 
effective  use  of  the  SERS  frequencies, 
the  Report  and  Order  permits  private 
entrepreneurs  or  "private  carriers"  to  be 
licensed  in  the  SERS. 

2.  Under  the  private  carrier  concept, 
entrepreneurs  would  apply  to  the 
Commission  to  be  licensed  in  the  SERS. 
Once  licensed,  the  entrepreneurs  would 
build  communications  systems  and  offer 
service  only  to  eligible  end  users. 
Private  carriers  would  be  required  to 
observe  existing  restrictions  on  the 
permissible  use  of  the  SERS  frequencies. 
The  private  carriers  would  be 
responsible  for  all  aspects  of  system 
operation  including  licensing, 
maintenance  and  compliance  with 
Commission  rules.  The  Commission  will 
permit  private  carriers  to  serve  eligible 
end  users  on  all  SERS  frequencies  below 
800  MHz,  including  those  channels 
reserved  for  medical  service  eligibles. 

3.  In  the  Notice  of  Proposed  Rule 
Making,  the  Commission  asked  whether 
it  should  eliminate  secondary  use  of  ten 
channels  known  as  "MED"  channels  1 
through  10.  On  a  primary  basis  these 
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channels  are  used  for  specific 
emergency  medical  applications.  On  a 
secondary  basis,  MED  channels  1 
through  8  may  be  used  for 
administrative  purposes  and  MED 
channels  9  and  10  may  be  used  to  alert 
ambulances  and  rescue  crews.  In  the 
Report  and  Order,  the  Commission 
decides  to  eliminate  secondary  use  of 
MED  channels  1  through  8  due  to 
congestion  that  currently  exists  on  these 
channels,  the  resulting  incompatibility 
between  current  primary  and  secondary 
uses,  and  the  important  public  safety 
functions  of  these  channels.  The  Report 
and  Order  states  that  this  analysis  does 
not  apply  to  MED  channels  9  and  10 
because  the  secondary  use  of  these 
channels  (paging]  occurs  in  short  bursts 
that  do  not  use  significant  air  time. 

4.  Licensees  authorized  to  use  MED 
channels  1  through  8  prior  to  July  1. 1988 
will  have  until  July  1. 1990  to  relocate 
their  secondary  communications  to 
other  frequencies.  In  addition,  the 
Commission  will  consider  requests  for 
waiver  from  new  and  existing  licensees 
we  can  show  that  secondary  uses  of 
MED  channels  1  through  8  are  not 
harmful  to  primary  communications  in 
their  areas. 

Ordering  Clauses 

5.  Accordingly.  //  Is  Ordered  That, 
pursuant  to  the  authority  of  sections  4(i). 
303(r),  and  331(a)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i),  303(r)  and 
332(a],  Part  90  of  the  Commission's 
Rules,  47  CFR  Part  90,  is  amended  as  set 
forth  below. 

It  Is  Further  Ordered  That  this 
proceeding  is  TERMINATED. 

List  of  Subjects  in  47  CFR  Part  90 

Special  Emergency  Radio  Service, 
Private  carriers.  Radio. 
Federal  Communicalions  Commission. 
H.  Walker  Feasler  III. 
Acting  Secretary. 

Part  90  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authoriiy:  Sees.  4.  303,  48  Stat.,  as 
amended,  1066, 1082;  47  U.S.C.  154.  303. 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  Section  90.33  is  revised  as  follows: 

§90.33    Scop*. 

The  Special  Emergency  Radio  Service 
covers  the  licensing  of  the  radio 
communications  of  the  following 
categories  of  activities:  Medical 
services,  rescue  organizations, 


veterinarians,  handicapped  persons, 
disaster  relief  organizations,  school 
buses,  beach  patrols,  establishment  in 
isolated  places,  communications 
standby  facilities,  and  emergency  repair 
of  public  communications  facilities. 
Private  carriers  may  also  be  licensed  in 
the  Special  Emergency  Radio  Service 
solely  to  provide  radio  communications 
service  below  800  MHz  to  any  other 
eligible.  Rules  as  to  eligibility  for 
licensing,  permissible  communications 
and  classes  and  number  of  stations,  and 
any  special  requirements  as  to  each  of 
these  categories  are  set  forth  in  the 
following  sections.  Frequencies 
available  for  these  categories  of  service 
are  shown  in  a  separate  frequency  table. 
2.  Section  90.52  is  added  as  follows: 


§90.52 

(a)  Eligibility.  Private  carriers,  as 
defiped  in  S  90.7.  may  be  licensed  on 
frequencies  below  800  MHz  solely  to 
provide  service  to  any  other  Special 
Emergency  Radio  Service  eligible, 
subject  to  the  requirements  and 
limitations  set  out  for  use  of  the 
frequencies  listed  in  §  90.53. 

3.  Section  90.53  is  amended  by 
revising  paragraphs  (b)  (19)  and  (20). 

§  90.53    Fr«qu«nciM  avallabt*. 


(b)  •  •  * 

(19)  This  frequency  is  authorized  for 
use  under  S  90.35(a)  only  for  operations 
in  bio-medical  telemetry  stations.  FlB. 
FID.  F2B.  F2D,  F3E.  GlB.  GlD.  G2B. 
G2D,  and  G3E  emissions  may  be 
authorized.  Licensees  authorized  prior  to 
July  1. 1988  may  use  this  frequency  on  a 
secondary  basis  for  any  other 
permissible  conununications  consistent 
with  S  90.35  provided  that  such 
secondary  use  must  cease  no  later  than 
July  1. 1990. 

(20)  This  frequency  is  authorized  for 
use  under  §  90.35(a).  only  for 
communications  between  medical 
facilities  vehicles  and  personnel  related 
to  medical  supervision  and  instruction 
for  treatment  and  transport  of  patients 
in  the  rendition  or  delivery  of  medical 
services.  FIB,  FlD.  F2B,  F2D,  GIB,  GlD. 
G2B.  G2D.  F3E  and  G3E  emissions  are 
authorized.  Licensees  authorized  prior  to 
July  1. 1988  may  use  this  frequency  on  a 
secondary  basis  for  any  other 
permissible  communications  consistent 
with  9  90.35  provided  that  such 
secondary  use  must  cease  no  later  than 
July  1. 1990. 

[FR  Doc.  88-15204  Filed  7-7-88:  8:45  am] 
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SUMINAIIV:  The  Service  determines 
endangered  status  for  the  Tipton 
kangaroo  rat.  a  mammal  restricted  to 
south-central  California.  The  historical 
range  of  this  rodent  has  been 
substantially  reduced  by  agricultural 
development.  The  subspecies  is 
jeopardized  by  continuing  loss  of  native 
habitat  from  agricultural  development 
and  other  actions  that  modify  and 
fragment  extant  occupied  habitats.  This 
rule  implements  the  protection  provided 
by  the  Endangered  Species  Act  of  1973. 
as  amended,  for  the  Tipton  kangaroo  rat 

EFFECTIVE  DATE:  August  8. 1988. 

ADDRESSES:  The  complete  Tile  for  this 
fmal  rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  Lloyd  500  Building.  500  NE. 
Multnomah  Street.  Suite  1692.  I>ortland. 
Oregon  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wayne  S.  White.  Chief.  Division  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service,  Lloyd  500  Building.  500 
NE.  Multnomah  Street.  Suite  1692. 
Portland.  Oregon  97232.  (503/231-6131  or 
FTS  429-6131). 

SUPPLEMENTARY  INFORMATION: 
Background 

Kangaroo  rats  (Dipodomys)  are  small 
mammals  that  travel  rapidly  by  hopping 
on  their  hind  legs,  and  that  transport 
food  in  their  external  cheek  pouches. 
They  inhabit  mainly  dry,  open  country 
of  western  North  America,  where  they 
construct  burrows  for  shelter  and  often 
for  storage  of  food.  The  Tipton  kangaroo 
rat  (Dipodomys  nitratoides  nitratoides) 
was  distributed  historically  in  the 
Tulare  Lake  Basin  of  the  San  Joaquin 
Valley,  encompassing  portions  of 
Fresno.  Kings.  Tulare,  and  Kern 
Counties.  California  (Williams  1985). 
Men-iam  (1894)  originally  described  it  as 
a  subspecies  of  the  widely-distributed 
species  Dipodomys  merriami.  Grinnell 
(1920. 1921)  later  separated  it  as  a 
subspecies  of  the  "Fresno"  kangaroo  rat 
(D.  nitratoides).  Adult  weight  is  1.2  to 
1.3  ounces  (35  to  38  grams),  combined 


head  and  body  length  is  3.9  to  4.3  inches 
(100  to  110  millimeters),  and  tail  length 
is  4.8  to  5.1  inches  (125  to  130 
millimeters).  Adaptations  for  bipedal 
locomotion  include  elongated  hind 
limbs,  a  long  tail  a  short  neck,  and  a 
large  head.  Dorsal  pelage  is  a  dark, 
yellowish  tan,  while  ventral  coloration 
is  while.  A  white  stripe  also  extends 
laterally  across  each  flank  and  along  the 
sides  of  the  prominently-tufted  tail 
(Williams  1985). 

Valley  saltbush  scrub  and  valley  sink 
scrub  communities  provide  the  habitat 
for  the  Tipton  kangaroo  rat.  The 
characteristic  plants  in  these  sparsely- 
vegetated  communities  are  iodinebush 
[Allenrolfea  occidenta/is).  saltbush 
[A  triplex  spp.).  Mormon-tea  [Ephedra 
califomica),  red-sage  [Kochia 
californica),  and  sea-blite  [Suaeda  spp.) 
(Williams  1985, 1986).  The  Tipton 
kangaroo  rat  inhabits  the  soft,  friable 
soils  on  the  floor  of  the  Tulare  Ldke 
Basin  that  escape  seasonal  flooding.  The 
subspecies,  however,  may  also  occur  on 
surrounding  higher  sites  (Williams  1986). 
It  excavates  shallow  burrow  systems 
that  are  often  located  on  slightly- 
elevated  mounds  around  the  base  of 
shrubs  where  wind-deposited  soils  have 
accumulated.  This  behavior  apparently 
reduces  the  chances  of  drowning  during 
seasonal  flooding  (Williams  1985).  The 
Tipton  kangaroo  rat  feeds  primarily  on 
seeds,  though  it  also  eats  green 
vegetation  and  insects  (Eisenberg  1963). 

The  Tipton  kangaroo  rat  plays  an 
integral  role  in  the  valley  plant 
communities  by  distributing  seeds  and. 
thus,  influencing  plant  distribution.  It 
also  serves  as  prey  for  a  variety  of 
carnivores,  such  as  the  badger  [Taxidea 
taxus]  and  kit  fox  {Vuipes  macrotis).  Its 
burrows  serve  to  aerate  soils  and 
increase  vegetative  productivity. 
Moreover,  these  burrows  are  utilized  as 
places  of  concealment  and  refuge  for  a 
variety  of  other  small  wildlife  species, 
including  the  federally  endangered 
blunt-nosed  leopard  lizard  [Gambe/ia 
si/us). 

The  geographic  range  of  the  Tipton 
kangaroo  rat  historically  encompassed 
about  1.716.480  acres  (695.174  hectares) 
within  the  San  Joaquin  Valley, 
extending  from  Lemoore  and  Hanford 
(Kings  County)  in  the  north;  southeast 
along  State  Route  99  from  Tipton  to 
Pixley  (Tulare  County).  Delano, 
BakersHeld.  and  Arvin  (Kern  County); 
westward  to  the  southern,  eastern,  and 
northern  shores  of  the  former  Buena 
Vista  Lake  (Kern  County);  and  then 
northward  through  the  Antelope  Plain 
along  a  line  marked  by  Buttonwillow. 
Lost  Hills  (Kern  County).  Kettleman  City 
(Kings  County),  and  Westhaven  (Fresno 


County).  As  of  July  1985.  only  63.367 
acres  (25.665  hectares),  encompassing 
3.7  percent  of  its  historical  range,  were 
still  occupied  (Williams  1985). 
Approximately  6,434  acres  (2,606 
hectares)  of  this  remaining  habitat  are 
administered  by  local.  State,  and 
Federal  governments.  These  public 
lands  contain  low  to  moderate  density 
populations  of  Tipton  kangaroo  rats, 
which  are  relatively  secure  from  habitat 
loss  (Williams  1985).  The  principal 
factor  resulting  in  this  reduction  in 
habitat  has  been  conversion  of  native 
wildlands  for  agricultural  production. 

The  Tipton  kangaroo  rat  was  included 
in  the  Service's  Review  of  Vertebrate 
Wildlife  in  the  Federal  Register  of 
S^ember  18, 1985  (50  FR  37958),  as  a 
category  2  candidate  species.  This 
categorization  meant  that  available 
information  indicated  that  a  proposal  for 
listing  as  endangered  or  threatened  was 
possibly  appropriate,  but  that  conclusive 
data  on  biological  vulnerability  and 
threat  were  not  available  to  support  a 
proposed  rule.  Completion  of  a 
subsequent  status  report  for  this  rodent 
(Williams  1985)  provided  additional 
information  on  which  to  base  a 
proposed  rule.  The  Tipton  kangaroo  rat 
was  proposed  as  an  endangered  species 
on  July  10. 1987  (52  FR  26040-26043). 

Summary  of  Conunents  and 
Recommendations 

In  the  July  10. 1987.  proposed  rule  (52 
FR  26040-26043)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  Hnal  rule.  A  notice 
reopening  and  extending  the  comment 
period  to  November  8. 1987.  was 
published  on  September  9. 1987  (52  FR 
33979).  Appropriate  State  and  Federal 
agencies,  county  governments,  scientific 
organizations,  biologists,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  public  comment  were 
inadvertantly  not  published  in  time  for 
the  first  comment  period.  Therefore,  the 
public  comment  period  was  reopened.  A 
notice  reopening  the  public  comment 
period  was  published  in  the  Turlock 
Journal  (September  11, 1987).  Daily 
Midway  Driller  (September  11, 1987). 
Los  Angeles  Times  (September  11. 1987). 
Fresno  Bee  (September  11. 1987). 
Bakersfield  Califomian  (September  11. 
1967)  and  Hanford  Sentinel  (September 
11. 1987). 

During  both  comment  periods  a  total 
of  ten  written  conunents  were  received. 
Comments  were  submitted  by  two 
Federal  agencies,  two  State  agencies, 
one  conservation  organization,  and  five 
individuals.  Six  responses  supported 


listing,  one  response  opposed  listing, 
and  tiu^e  responses  expressed  no 
opinion  reganiing  hsting.  Both 
responding  Federal  agencies,  the  U.S. 
Bureau  of  Land  Management  and  U.S. 
Bureau  of  Reclamation,  stated  that 
Federal  endangered  status  for  this 
rodent  would  not  affect  agency 
activities  or  plans.  Both  responding 
State  agencies,  the  California 
Department  of  Fish  and  Game  and 
California  Energy  Commission, 
supported  the  proposed  ruling  to  hst  the 
Tipton  kangaroo  rat  as  endangered. 

Three  of  the  remaining  six  comments 
received  were  from  biologists  familiar 
with  this  species  and  strongly  supported 
the  listing.  A  single  conservation  group 
also  supported  listing.  None  of  the 
respondents,  however,  provided 
additional  information  regarding  current 
status  or  threats. 

A  pest  control  company  stated  that  its 
rodent  control  operations  had  not  been 
undertaken  within  Tipton  kangaroo  rat 
habitat  No  information  relating  to 
activities  of  other  pest  control  firms 
within  this  area  was  provided,  nor  were 
specific  comments  regarding  Federal 
listing. 

A  private  individual  opposed  to  the 
proposed  listing  questioned  whether 
listing  of  species,  such  as  "rats"  was  in 
the  best  interest  of  the  public.  No 
additional  information  regarding  the 
status  of  the  Tipton  kangaroo  rat  was 
provided  by  this  commentor. 

Summary  of  Factors  Affecting  the 

dpecies 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Tipton  kangaroo  rat  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.)  and  relations  (50  CFR  Part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Tipton  kangaroo  rat  [Dipodomys 
nitratoides  nitratoides)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  In  a  recent  status 
survey.  Dr.  Daniel  F.  Williams  (1985)  of 
California  State  University.  Stanislaus, 
concluded  that  habitat  loss  associated 
with  agricultural  development  has  been 
the  principal  factor  contributing  to  the 
decline  of  the  Tipton  kangaroo  rat.  He 
attributed  other  habitat  losses  to 
construction  of  roads,  canals,  railroads. 
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and  structures.  The  known  historical 
range  of  this  rodent,  that  encompassed 
approximately  1,716,480  acres  (695,174 
hectares),  has  been  reduced  to  about  3.7 
percent,  or  roughly  63,367  acres  (25.665 
hectares).  Approximately  6,434  acres 
(2,606  hectares)  of  the  remaining  range 
harbors  relatively  secure  populations. 
This  area  includes  federally- 
administered  lands  at  Pixley  National 
Wildlife  Refuge,  State  of  California 
lands  at  the  Allensworth  Ecological 
Preserve,  and  privately-owned  and 
managed  lands  administered  by  The 
Nature  Conservancy  at  the  Paine 
Wildflower  Preserve.  Private  individuals 
or  corporations  own  the  remaining 
habitats.  Although  these  habitats 
generally  appear  to  be  unstable  for 
farming  because  of  seasonal  inundation 
and  higjti  soil  alkalinity,  land  conversion 
of  kangaroo  rat  habitat  continues  to 
occur. 

Williams  (1985)  observed  instances 
where  remaining  habitats  were  being 
converted  to  agricultural  production.  He 
also  estimated  rates  of  conversion  of 
remaining  habitats  by  comparing  extant 
unmodified  habitats  within  the  Tulare 
Lake  Basin.  Approximately  110,031 
acres  (44,562  hectares)  out  of  the  total 
2,556,288  acres  (1,035.296  hectares)  on 
the  floor  of  the  Tulare  Lake  Basin  was 
undeveloped  by  late  1983;  a  subsequent 
comparison  in  June  1985  showed  that 
75,430  acres  (30,549  hectares)  remained 
undeveloped.  The  construction  of 
evaporation  ponds  for  diversion  of  salt- 
laden  waters  from  adjacent  cultivated 
fields  also  threatens  extant  habitat 
(Williams  1985).  Remaining  habitat 
typically  consists  of  small,  highly 
fragmented  parcels  on  private  land, 
where  long-term  protection  is  not 
assured. 

Constituent  Tipton  kangaroo  rat 
populations  are  small  in  size,  typically 
surrounded  by  agriculturally-developed 
lands,  and  highly  vulnerable  to 
extirpation  from  single  catastrophic 
events  such  as  flooding,  disease, 
predation,  or  excessive  application  of 
rodenticides. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  applicable. 

C.  Disease  or  predation.  Neither 
disease  nor  predation  is  known  to  result 
in  significant  population  declines. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Existing  State 
and  Federal  regulations  do  not  afford 
the  Tipton  kangaroo  rat  adequate 
protection.  Agencies  involved  with 
permitting  or  funding  agricultural 
development,  that  continues  to  reduce 
the  animal's  remaining  habitat  and 
increase  the  potential  for  the  extirpation 
of  increasingly  isolated  populations,  are 


not  presently  required  to  confer  with 
agencies  knowledgeable  about  the 
distribution  of  this  rodent.  State  and 
Federal  governments  also  do  not 
presenUy  require  implementation  and 
protective  measures  for  the  species  and 
its  habitat  during  application  of 
pesticides. 

E.  Other  natural  and  manmade  factors 
affecting  its  continued  existence.  Many 
of  the  remaining  "pockets"  of  habitat  for 
this  rodent  are  adjacent  to  or 
surrounded  by  agriculturally-developed 
land.  The  small  size  and  highly  isolated 
nature  of  these  remaining  pockets  could 
result  in  their  eventual  extirpation 
because  of  inbreeding  or  stochastic 
events.  Assuming  a  population  density 
of  about  six  kangaroo  rats  per  acre,  an 
equal  sex  ratio,  and  a  population  where 
all  individuals  contribute  to  breeding, 
Williams  (1985)  estimated  that  the 
minimum  contiguous  block  necessary  to 
sustain  a  viable  population  on  a  long- 
term  basis  may  be  between  823  and 
2,806  acres  (333  to  1,136  hectares). 
Because  the  average  size  of  extant 
contiguous  habitat  is  less  than  half  this 
size,  many  remaining  tracts  are  likely 
too  small  to  ensure  tthe  perpetuation  of 
their  constituent  Tipton  kangaroo  rat 
populations.  In  addition  to  inbreeding, 
application  of  pesticides  also  may  kill 
Tipton  kangaroo  rats  in  areas  where 
control  of  "target"  species,  such  as  the 
California  ground  squirrel 
[Spermophilus  beecheyi),  is  required. 
Williams  (1985)  provided  specific 
recommendations  for  control  of  "pest" 
species  while  reducing  the  potential  for 
inadvertent  mortality  of  non-target 
species  as  the  Tipton  kangaroo  rat. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  final 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Tipton 
kangaroo  rat  as  endangered.  Threatened 
status  would  not  adequately  reflect  the 
drastic  decline  and  continued  losses 
associated  with  conversion  of  remaining 
valley  floor  habitats.  Critical  habitat  is 
not  being  designated  for  this  species  at 
this  time  for  reasons  discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
for  the  Tipton  kangaroo  rat  is  not 
prudent  at  this  time.  As  discussed  under 
factors,  "A"  and  "E"  in  the  "Summary  of 


Factors  Affecting  the  Species,"  the 
Tipton  kangaroo  rat  is  jeopardized  by 
taking,  the  prevention  of  which  is 
difflcult  to  enforce.  Publication  of 
precise  critical  habitat  descriptions  and 
maps  could  make  this  species  even  more 
vulnerable,  and  increase  enforcement 
problems.  Such  published  descriptions 
and  maps  are  not  necessary  to  protect 
the  habitat  of  the  Tipton  kangaroo  rat. 
as  that  will  be  addressed  through  the 
recovery  process  and  section  7 
consultation  (see  following  section). 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Siervice  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codifled  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Several  Federal  actions  that  may 
affect  the  Tipton  kangaroo  rat  are 
issuance  of  leases  for  agricultural 
purposes  on  U.S.  Bureau  of  Land 
Management  holdings,  development  of 
evaporation  ponds  for  salt-laden 
agricultural  run-off  by  the  U.S.  Soil 
Conservation  Service  and  U.S.  Bureau  of 
Reclamation,  issuance  of  permits  for 
development  of  oil  and  natural  gas 
reserves  by  the  Environmental 
Protection  Agency,  and  water- 
development  projects  for  increasing 


agricultural  conversion  of  remaining 
pockets  of  wildland  habitats  by  the 
Bureau  of  Reclamation.  Actions  that 
may  affect  the  Tipton  kangaroo  rat  in 
these  areas  may  also  affect  the 
federally-listed  endangered  San  Joaquin 
kit  fox  [Vulpes  macrotis mutica)  and 
blunt-nosed  leopard  lizard,  which  are 
already  protected  under  the  provisions 
of  the  Act.  No  major  conflicts  are  known 
or  expected  at  this  time.  The  involved 
Federal  agencies  already  are  consulting 
with  the  Service,  and  any  additional 
impacts  because  of  this  listing  are 
expected  to  be  minimal 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  conunercial  ^ 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  imder 
certain  circumstances.  Regulations 
governing  permits  are  codifled  at  50  CFR 
17.22  and  17.23.  Such  permits  are 
available  for  scientiflc  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 


activities.  In  some  instances,  permits 
may  be  issued  during  a  specifled  period 
of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Author 

The  primary  author  of  this  final  rule  is 
Mr.  Ted  Rado,  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Endangered 
Species  Offlce,  2800  Cottage  Way,  Room 
E-1823,  Sacramento,  California  95825 
(916/978-4866  or  FTS  460-4866). 

List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

Accordingly.  Part  17.  Subchapter  B  of 
Chapter  L  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDEDl 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  8S4:  Pub. 
L  94-^59,  90  Stat  911:  Pub.  L  95-632.  92  SUt 
3751:  Pub.  L  96-159.  S3  Stat.  1225;  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq.).  Pub. 
L  99-625, 100  Stat.  3500  (1986).  unless 
otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
MAMMALS,  to  the  List  of  Endangered 
and  Threatened  Wildlife: 


$17.11    Endangered  and 
wikWfe. 


(h)*  •  • 


Spades 


ConMTion  name 


Scientific  name 


Historic  range 


Vartetirate 

poputalion 

wliere  Status 

atKlangered  or 

ttireatened 


When  listed 


Critical 
twbitat 


Special 
rute* 


MAMMALS: 

•  •  • 

Rat.  Tipton,  kangaroo Dipodomys  nitratoides  nitra-    U.S.A.  (CA) . 

loides. 


Entire. 
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Dated:  June  27. 1988. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parka. 

[FR  Doc  88-15380  Filed  7-7-88;  a-45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

[Docket  Na  80621-8131] 

Coastal  Migratory  Pelagic  Resources 
of  ttie  GuH  of  Mexico  and  South 
Atlantic:  Fishery  Conservation  and 
Management 

aoency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTUM:  Final  rule. 


SUMMMIlv:  The  Secretary  of  Commerce 
(Secretary)  issues  a  notice  of  changes  in 
the  total  allowable  catch  (TAC), 
allocations,  and  quotas  for  the  Atlantic 
and  Gulf  of  Mexico  migratory  groups  of 
king  and  Spanish  mackerel  and  in  the 
bag  limits  for  the  Atlantic  group  of  king 
mackerel  and  the  Gulf  group  of  Spanish 
mackerel  in  accordance  with  the 
framework  procediu^  of  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  (FMP).  This 
notice  (1)  for  the  Gulf  migratory  group  of 
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king  mackerel,  increases  TAG, 
allocations,  and  quotas;  (2)  for  the  Gulf 
migratory  group  of  Spanish  mackerel, 
increases  TAG.  allocations,  and  bag 
limits:  (3)  for  the  Atlantic  migratory 
group  of  king  mackerel,  reduces  TAG 
and  allocations  and  reduces  the  bag 
limit  applicable  to  the  southern  area  (the 
exclusive  economic  zone  (EEZ)  off 
Florida);  and  (4)  for  the  Atlantic 
migratory  group  of  Spanish  mackerel, 
increases  TAG  and  aliocations.  The 
intended  effects  are  to  protect  the 
mackerels  while  still  allowing  catch  by 
the  important  recreational  and 
commercial  Hsheries  that  are  dependent 
on  these  species. 

EFFECTIVE  DATE  July  1, 1968. 

FOR  FURTHER  INFORMATION  CONTACT 

Mark  F.  Godcharles,  813--893-3722. 

SUPPLEMENTARY  INFORMATION:  The 

mackerel  Hsheries  are  regulated  under 
the  FMP,  which  was  prepared  and 
amended  jointly  by  the  Gulf  of  Mexico 
and  South  Atlantic  Fishery  Management 
Gouncils  (Gouncils).  and  its 
implementing  regulations  at  50  GFR  Part 
642. 

In  accordance  with  the  FMP  and  its 
implementing  regulations,  the  Gouncils 
recommended  and  NOAA  published  a 
preliminary  notice  of  changes  in  TAGs, 
allocations,  quotas,  and  beg  limits  for 
king  and  Spanish  mackerel  (53  FR  22036, 
June  13. 1988).  That  notice  (1)  described 
the  frameworic  procedures  of  the  FMP 
through  which  the  Goimcils 
recommended  changes  in  TAGs, 
allocations,  quotas,  and  bag  limits.  (2) 
specified  the  recommended  changes, 
and  (3)  described  the  need  and  rationale 
for  the  recommended  changes.  Those 
descriptions  are  not  repeated  here;  the 
specifications  implemented  by  this  final 
notice  are  the  same  as  those  proposed  in 
the  preliminary  notice. 

Comments  and  Responses 

Four  letters  commenting  on  the 
proposed  adjustments  were  received 
during  the  public  comment  period. 

Ten  Florida  east  coast  charterboat 
owner/operators  from  Port  Canaveral 
expressed  support  for  bag  limits  as  a 
means  to  preserve  mackerel  fisheries. 
However,  they  recommended 
elimination  of  the  recreational 
allocation  as  a  means  of  regulating  the 
fishery  because  they  question  the 
credibility  of  the  statistical  data  used  to 
monitor  the  recreational  catch  and 
determine  when  the  quota  has  been 
reached.  Furthermore,  they  wish  to 


avoid  the  kiiw  mackerel  recreational 
harvest  prohibition  experienoed  during 
the  1967/88  fishing  year  for  the  Gulf 
group,  which  they  contend  "devastated" 
the  charterboat  industry.  As  an 
alternative,  they  would  prefer  that  bag 
limits  be  set  either  on  a  per  angler  or 
per  boat  basis,  at  a  level  that  would 
support  an  unintetrupted  year-round 
fishery. 

NOAA  agrees  that  bag  limits  should 
ideally  maintain  harvest  throughout  the 
fishing  yean  during  the  annual 
preseason  adjustment  process  the 
Gouncils  are  provided  analyses  to 
achieve  this.  In  recent  years  this  goal 
has  been  difficult  to  accomplish  because 
most  mackerel  groups  were  considered 
overfished  and  are  now  in  the  early 
stages  of  long-term  rebuilding  programs. 
Fishing  mortality  must  be  decreased  by 
reducing  allocations  in  order  to  rebuild 
the  spawning  stock  biomass. 

The  Gouncils  may  recommend  bag 
limits  be  adjusted  downward  to 
maintain  recreational  catches  within 
allocations.  In  consideration  of  industry 
recommendations,  however,  the  bag 
limit  has  usually  been  lowered  only  to  a 
level  that  would  not  discourage 
potential  customers  and  adversely 
impact  charterboat  businesses.  In  some 
cases,  these  considerations  have 
prevented  the  Gouncils  from  lowering 
bag  limits  to  levels  that  would  sustain 
harvest  throughout  the  fishing  year. 

As  outlined  in  the  FMP,  the  conditions 
of  the  stocks  are  annually  evaluated  by 
the  Stock  Assessment  Panel.  The  panel 
provides  to  the  Gouncils  a  range  of 
acceptable  biological  catch  (ABG)  for 
each  mackerel  group.  The  Councils  then 
propose  a  TAG  for  each  group,  within 
the  range  of  the  ABC  for  that  group,  to 
avoid  overfishing.  Once  TAGs  are  set, 
recreational  and  commercial  allocations 
automatically  follow  from  fixed 
percentages  established  in  Amendment 
1  to  the  FMP.  ABCs,  TAGs.  allocations, 
and  quotas  are  measured  in  pounds. 
Accordingly,  monitoring  of  recreational 
and  commercial  allocations/quotas  is 
accomplished  by  systematically 
determining  the  poundage  of  fish  caught 
both  in  State  and  Federal  (EEZ)  waters. 
When  allocations  and  quotas  are 
reached  or  projected  to  be  reached,  the 
Secretary  publishes  in  the  Federal 
Register  a  notice  to  close  the 
commercial  fishery  or,  after  consulting 
with  the  Gouncils.  to  reduce  the  bag 
limit  to  zero  for  the  recreational  fishery 
when  that  group  is  overfished.  Under 
this  management  system,  both 
recreational  and  commercial  fisheries 


are  treated  equitably  and  both  share  in 
the  responsibility  to  restrict  fishing 
mortality  to  levels  that  reduce  die  risks 
of  overfishing  and  promote  slock 
rebuilding.  Consequently,  NOAA  carmot 
effectively  or  equitably  manage 
recreational  fisheries  solely  by  bag 
limits  when  stocks  are  depleted. 

Two  respondents  opposed  the  two- 
fish  bag  limit  for  Atlantic  group  king 
mackerel  in  the  southern  area.  One 
offered  no  basis  for  his  objection.  A 
southeast  Florida  recreational  fishing 
club,  representing  575  members,  strong!} 
opposed  the  reduction  in  bag  limit  from 
three  to  two  fish  per  person  per  trip 
because  they  felt  Florida  anglers  are 
unfairly  bearing  the  burden  to  reduce 
the  catch  while  a  driftnet  fishery  for 
king  mackerel  in  the  same  area 
continues  to  expand. 

NOAA  supports  the  bag  limit 
reduction  for  Atlantic  group  king 
mackerel.  The  reduction  was 
recommended  by  a  Florida  Council 
member  to  achieve  compatibility  with 
Florida's  Statewide,  two-fish  bag  limit 
for  king  mackerel.  The  Gouncils 
subsequently  adopted  this  measure  to 
promote  effective  law  enforcement  and 
to  accommodate  a  lowered  TAG  by 
reducing  fishing  pressure  in  the  southern 
area,  where  king  mackerel  are 
considered  to  be  available  throughout 
more  of  the  year,  occur  closer  to  shore, 
and  are  more  accessible  to  a  greater 
number  of  fishermen  than  in  the 
northern  area.  Gonmiercial  and 
recreational  allocations  are  based  on 
fixed  percentages  and  are  monitored 
separately.  Drift  giilnet  gear  competition 
within  the  commercial  sector  does  not 
affect  the  recreational  allocation. 

The  club  also  opposed  the  four-fish 
bag  limit  for  Atlantic  group  Spanish 
mackerel  in  the  southern  area  while 
anglers  in  the  northern  area  (EEZ  off 
Georgia,  South  Carolina  and  North 
Carolina)  enjoy  a  ten-fish  bag  limit. 

NOAA  continues  its  support  for  the 
ten-fish/four-fish  bag  limit  for  Atlantic 
group  Spanish  mackerel  for  the  same 
reasons  as  stated  in  last  year's  final 
notice  (52  FR  25012;  July  2, 1987).  Briefiy, 
the  ten-fish  bag  limit  in  the  northern 
area  apportions  more  of  the  Spanish 
mackerel  resource  to  an  area  where  they 
are  seasonally  less  available  and  more 
widely  dispersed.  In  the  southern  area 
of  Florida,  the  lower  four-fish  bag  limit 
was  prescribed  to  proportionately 
reduce  fishing  pressure  in  this  region 
where  Spanish  mackerel  are  present 
year-round  and  are  more  accessible  to  a 
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greater  number  of  fishermen.  NOAA 
finds  these  Council  decisions  consistent 
with  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

A  minority  report  on  the  proposed 
Spanish  mackerel  differential  bag  limit 
of  ten  fish  in  the  western  Gulf  and  four 
fish  in  the  eastern  Gulf  was  submitted 
by  ten  members  of  the  Councils.  The 
report  challenged  the  basis  for  the  ten/ 
four  bag  limit  and  its  potential  effects  on 
the  magnitude  and  the  temporal  and 
spatial  distribution  of  the  harvest  The 
report  further  contended  that  the 
differential  bag  limit  violates  national 
standards  3  and  4  of  the  Magnuson  Act. 

NOAA  disagrees  on  all  counts. 
Available  data  indicate  that  Spanish 
mackerel  are  less  accessible  in  the 
western  Gulf  off  Alabama.  Mississippi, 
Louisiana,  and  Texas,  and  that  during 
the  past  3  fishing  years  most  of  the 
recreational  catch  occurred  in  the 
eastern  Gulf  off  Florida.  According  to 
NMFS  data,  most  Spanish  mackerel 
caught  off  the  two  highest-producing 
western  Gulf  states  (Mississippi  and 
Alabama)  were  taken  in  the  EEZ. 
Consequently,  Council  members 
supported  the  ten/four  bag  limit  to  more 
equitably  apportion  the  recreational 
allocation  among  the  States.  Further. 
NMFS  data  presented  at  the  April  1988 
joint  Council  meeting  indicated  that 
little  change  in  harvest  was  expected 
under  the  ten/four  bag  limit  and 
Gouncils  discussed  its  possible  effect  on 
the  duration  of  the  recreational  fishing 
year.  In  the  western  area,  NMFS 
projected  no  reduction  in  catch  under  a 
ten-fish  bag  limit  for  Alabama  and 
Mississippi.  In  the  eastern  area,  an  8 
percent  decrease  in  catch  is  expected, 
assuming  100  percent  angler  compliance 
with  the  present  Florida  four-fish  bag 
limit.  In  addition,  one  Council  member 
suggested  that  a  full  year  of  fishing  may 
be  completed  because  the  TAG 
proposed  for  1988/89  has  been  doubled. 
Last  year,  under  a  1.08  million-pound 
recreational  allocation,  the  bag  limit 
reverted  to  zero  on  December  16,  SVi 
months  into  the  season.  If  recreational 
catch  characteristics  for  this  year  are 
similar  to  those  experienced  last  year, 
NMFS  expects  the  recreational  harvest 
to  continue  into  May  or  June  1989  under 
the  2.15  million-pound  allocation. 

NOAA  believes  that  Gulf  group 
Spanish  mackerel  are  being  managed  as 
a  unit  stock  in  conformance  with 
national  standard  3.  Unit  stock 
management  objectives  are  set  forth  in 
the  FMP  and  are  carried  out  through  the 
annual  stock  assessment,  preseason 
adjustments,  and  monitoring  of  harvest 
to  ascertain  when  allocations/quotas 


have  been  reached  and  closures  should 
be  effected.  Throughout  this  process  and 
throughout  the  defined  geographic 
boundaries,  each  Spanish  mackerel 
migratory  group  (Atlantic  and  Gulf)  is 
treated  as  a  separate  unit  Within  each 
management  unit  fish  in  State  or 
Federal  waters  are  undifferentiated. 
According  to  the  FMP,  the  management 
unit  shall  include  the  EEZ.  the  territorial 
sea,  and  internal  waters  of  the  various 
States  when  considering  and 
determining  maximum  sustainable  yield, 
optimum  yield,  and  TAG  for  each  unit 
stock. 

Gouncils  have  previously  subdivided 
management  areas  to  administer 
different  regulations  on  a  geographical 
basis  while  still  maintaining  die  national 
standards  set  forth  in  the  Magnuson  Act 
Such  regulations  are  usually  designed  to 
mitigate  disproportionate  resource 
usages  resulting  from  variable  migration 
patterns,  seasonal  availability,  distance 
from  shore  (principally  EEZ),  and 
scattered  distributions.  The  regulations 
also  follow  Councils'  desire  to  foster 
State/Federal  compatibility  for  more 
effective  law  enforcement  Although  the 
secondary  objective  may  be  to  more 
equitably  distribute  the  resource  on  a 
geographical  basis,  the  Councils' 
overriding  goal  is  to  manage  each  stock 
as  a  unit.  Examples  of  regional 
management  regulations  currently  in 
place  or  proposed  follow;  three  are  from 
the  FMP: 

(1)  A  ten/four  bag  limit  for  Atlantic 
group  Spanish  mackerel  implemented 
for  the  1987/88  fishing  year  is  again 
proposed  for  the  1988/89  fishing  year. 

(2)  The  commercial  allocation  for  Gulf 
group  king  mackerel  is  divided  into 
eastern  and  western  zones  to  protect  the 
resource  and  to  provide  for  a 
commercial  catch  in  each  of  these  two 
areas. 

(3)' A  three/two  bag  limit  for  Atlantic 
group  king  mackerel  was  adopted  for 
the  1988/89  fishing  year. 

(4)  Amendment  1  to  the  Fishery 
Management  Plan  for  the  Red  Drum 
Fishery  of  the  Gulf  of  Mexico 
established  primary  and  secondary 
management  areas  in  the  Gulf  of 
Mexico. 

(5)  Regulations  governing  the  ocean 
salmon  fishery  off  Washington,  Oregon, 
and  California  establish  a  number  of 
management  areas  subject  to  differing 
measures. 

Finally.  NOAA  does  not  agree  that  the 
ten/four  bag  limit  violates  national 
standard  4.  Rather  NOAA  believes  that 
this  measure  will  promote  fairness  and 
equitability.  National  standard  4  should 
be  satisfied  in  that  the  necessary 
allocation  and  assignment  of  fishing 


privileges  among  various  U.S.  fishermen 
is  carried  out  in  such  a  manner  that  no 
particular  individual,  corporation,  or 
other  entity  acquires  an  excessive  share 
of  such  privileges. 

According  to  NMFS  catch  and  effort 
data,  during  the  past  3  fishing  years 
approximately  45  to  66  percent  of  the 
effort  was  in  the  Gulf  eastern  area  and 
produced  66  to  88  percent  of  the 
recreational  catch  of  Spanish  mackerel 
in  the  Gulf  of  Mexico.  The  Councils 
considered  this  catch  distribution  unfair 
and  proposed  differential  bag  limits  for 
eastern  and  western  areas  to 
redistribute  the  catch  more  evenly 
across  the  Gulf  in  both  space  and  time. 
Differential  bag  limits  are  proposed  on  a 
regional,  and  not  on  a  per  State,  basis. 

In  summary,  the  most  recently 
compiled  data  support  the  Council's 
proposed  ten/four  bag  limit  Allocation 
adjustments  and  processes  are  the 
major  responsibility  of  the  Councils. 
Their  decision  to  more  fairly  distribute 
the  recreational  catch  on  a  regional 
basis  was  based  on  the  best  available 
scientific  information.  NOAA's  review 
of  relevant  discussioru  and 
considerations  by  the  Councils  indicates 
that  the  actions  reconunended  are  in 
compliance  with  the  Magnuson  Act 

Other  Matters 

This  action  is  authorized  by  50  GFR 
642.27,  and  complies  with  E.0. 12291. 

List  of  SubjecU  in  50  CFR  Fart  642 

Fisheries.  Fishing. 
Dated:  July  5. 1988. 
James  W.  Brennan, 

Assistant  Administrator,  for  Fisheries, 
National  Marine  Fisheries  Service. 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Part  642  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

§642.21    [Amended] 

2.  In  S  642.21.  the  numbers  are  revised 
in  the  following  places  to  read  as 
follows: 


Paragraph 


(aMI).  introductory  text. 

(a)(1Ki) 

(a)(lM") 

(a)(2).  First  senterw* 

(b>(1) — 

(t))(2) - — 

(c)(1) - :.. 


Re- 
moved 


0.7 

0.48 

0.22 

3.59 

1.5 

6.09 

1.42 


Added 


1.09 
0.75 
0.34 
2.60 
2.31 
4.40 
2.65 


25(14 
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ParagM|4) 

J^ 

AdiM 

(cM2l 

238 
1.06 

a74 

&04 

(dMi).... 



215 

(rt)/?)                                          

OlM 

3.  In  §  642.28,  paragraphs  (a)(2)  and  (3) 
are  revised,  paragraph  (a)(4)(iii)  is 
removed,  and  a  new  paragraph  (a)(5)  is 
added  to  read  as  follows: 

S«42.2t   BaQ and poasaaalon  ■wMa. 

(a)  •  *  • 

(2)  King  mackerel  Atlantic  migratory 
group,  (i)  Possessing  two  king  mackerel 


per  person  per  trip  from  die  southern 
area. 

(ii)  Possessing  dnee  king  mackerel  per 
person  per  trip  from  the  northern  area. 

(3)  Spanish  mackerel  Gulf  migratory 
group,  (i)  Possessing  four  Spanish 
mackerel  per  person  per  trip  frtnn  the 
eastern  area. 

(ii)  Possessing  ten  Spanish  mackerel 
per  person  per  trip  from  the  western 
area. 


(5)  Areas,  (i)  For  the  purposes  of 
paragraphs  (a)(2)  and  (4)  of  this  section, 
the  boundary  between  the  northern  and 
southern  anas  is  a  line  extending 


direcdy  east  from  the  Georgia /Florida 
boundary  (30*42'4S.6'  N.  latitude)  to  die 
outer  limit  of  die  EEZ. 

(ii)  For  the  purposes  of  paragraph 
(a)(3)  of  diis  aectioo.  die  boundary 
between  the  eastern  and  western  areas 
(identical  to  the  eastern  and  western 
zones  in  die  coounercial  fishery)  is  a 
line  extending  direcdy  south  from  the 
Alabama/Florida  boundary  (87*3106' 
W.  longitude)  to  die  outer  timit  of  die 
EEZ. 
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This  section  of  the  FEDERAL  REGtSTER 
contains  notices  to  the  pubic  of  the 

proposed  issuance  of  nies  and 
regiMians.  Tlw  pwpose  01  these  notices 
is  to  gwe  intarested  persons  an 
opportunity  lo  partidpito  in  the  rule 
making  prkv  to  the  adoption  oi  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Parts  221  and  389 
[Docket  No.  43343;  NeOce  SS-10) 
RWZIOS-ABOO 
Electronic  FMng  Of  Tartffs 


:  Office  of  die  Secretary; 
Department  of  Transportatfon. 

action:  Notice  o(  proposed  rulemaking. 

SUMMAMV:  In  response  to  a  petition  for 
emergency  rulemaking  filed  by  the 
Airline  Tariff  Publishing  Company,  the 
Department  is  propoaing  to  amend  its 
regulations  to  alUm  carriers  to  file 
passenger  fares  tariffs  electronically. 
This  proposal  is  being  made  because  it 
is  becosaiog  increaaii^y  evident  that 
some  ioim  of  interim  relief  from  the 
burdens  associated  with  the  pap«  tariff 
filing  system  is  necessary  in  the  near- 
term,  even  while  the  Department 
continues  the  development  of  a 
completely  automated  tariff  fihng 
system. 

date:  Comments  must  be  received  no 
later  dian  September  6, 1988. 

ADORCSS:  Five  (5)  copies  of  any 
comments  should  be  sent  to  the 
Documentary  Services  Division.  C-55, 
U.S.  Department  of  Transportation.  400- 
7di  Street  SW.,  Washington,  IX:  20590. 
Comments  should  refer  to  Docket  43343. 
Persons  wishing  acknowledgment  of 
their  comments  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Clerk  wrill 
time-  and  date-stamp  the  card  and 
return  it  to  the  commenter. 

RM  RIRTNEII  WfOWMATWH  CONTACT: 
Thomas  G.  Moore,  Chiet  Tariffs 
Division,  P-44,  Department  of 
Transportation,  400-7di  Street  SW.. 
Washington,  DC  20690.  Tdephoner  (202) 
366-2414. 


SUPPUMENTARV  INFORMATION: 

BackgRnmd 

Section  403  of  the  Federal  Aviation 
Act  of  1958,  as  amended  (Act),  requires 
all  U.S.  and  foreign  air  carriers  to  file 
tariffs  with  the  Department  of 
Transportatiod  (die  "Department"  or 
"DOT')  setting  forth  passenger  fares, 
cargo  rates,  o^ber  charges,  and  rules 
which  apply  to  air  tran^wrtation 
betweoi  a  pcmit  w  points  in  the  United 
States,  its  territories  or  possessions,  on 
the  one  hand,  and  foreign  points,  on  the 
other.  Once  approved  by  the  reflective 
government  aviation  authorities,  as 
required  under  bilateral  agreements 
and/or  the  Act.  these  tariffs  become 
legally  binding  contracts  of  carriage  for 
international  air  transportation. 

The  airlines  currently  file  tariffs  on 
paper  in  accordance  with  the 
requirements  found  in  14  CFR  Part  221  of 
the  Department's  regulaticms.  These 
requirements  have  remained  essentially 
the  same  since  their  inception  in  1938, 
when  the  former  Civil  Aeronautics 
Board  (die  "Board")  was  ertaUisbed. 
Now,  half  a  century  later,  carriers  and 
their  tariff  publishing  agents  are  still 
submitting  all  proposed  fares,  rates,  and 
rules  on  paper,  and  DOT  analysts  are 
still  searching  through  voluminous  paper 
documents  to  evaluate  all  proposed 
tariffs. 

This  paper  system  worked  well  in  a 
regulatory  environment  when  tariffs 
were  more  stable  and  static.  However, 
the  aviation  environment  has  changed 
dramatically  in  the  last  ten  years.  U.S. 
domestic  air  transportation  has  been 
completely  deregulated  and  the 
international  aviation  marketplace  has 
become  increasingly  more  competitive. 
Carrier  fares,  rules,  and  rates  are  now 
subject  to  frequent,  sometimes  daily, 
changes.  As  a  result,  the  volume  of  tariff 
pages  filed  has  increased  tremendously, 
creating  a  burden  on  the  Department, 
the  industry,  and  the  public  diat  has 
become  virtually  unmanageable  and 
unworkable.  We  expect  the  tariff 
volume  to  continue  to  increase 
substantially  in  future  years.  In  this 
connection,  we  note  that  in  1965  the 
Department  had  over  20,000  tariff  pages, 
containing  more  dian  one  million  fares, 
rates,  and  rotes,  in  effect  and  cm  file  on 
any  given  day;  today,  the  number  of 
currently  effective  tariff  pages  on  file 
exceeds  40,00a 

Our  abihty  to  handle  this  growing 
voliune  of  tariff  filings  has  been  severely 
taxed.  In  the  future,  it  could  become 
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extremely  difficult  for  the  Department  to 
fulfill  its  statutory  and  regulatwy 
responsibilities  luiless  major 
modificaticKis  are  made  in  the  current 
paper-based  tariff  filing  system.  We 
have  taken  steps  to  handle  die  ever 
increasing  volume  of  tariff  fifogs. 

Steps  AliMdyTakoB 

The  Department  has  already 
demonstrated  its  concern  ovw  the 
increasing  burdens  that  the  fflng  and 
processing  (rf  paper  tuiSn  places  on  all 
invohred.  On  August  19. 1985,  we  issued 
an  Advance  Notice  of  Ftapoaed 
Rulemaking  (ANTOM)  (50  FR  33452) 
indicating  that  the  Department  was 
considering  estaUishing  an  automated 
tariff  system,  one  that  would  allow 
carriers  to  file  and  disseminate  tariff 
information  electronically.  The  ANPRKf 
included  informatiim  regarding  the 
current  tariff  system,  as  well  as  a 
preliminary  oudine  for  a  proposed 
computerized  system,  and  it  requested 
comment  oa  the  feasibility  and 
advisability  of  such  a  proposal 

Seventeen  commenters  responded  to 
the  ANPRM.  (See  Docket  43343).  The 
ANPRM  received  strong  and  nearly 
universal  support  Hie  supporting 
commenters  presented  some  specific 
suggestions  on  how  we  should 
implement  tariff  automation,  and  also 
raised  a  number  of  concerns  that  could 
arise  depending  on  the  approadi  we 
might  adopt  We  have  taken  these 
comments  into  accoimt  in  formulating 
the  present  interim  proposal  (We  have 
summarized  and  addressed  the 
comments  to  the  ANPRM  in  the  section 
below  labeled  "Supplementary 
Discussion  of  Comments  on  the 
ANPRM".)  The  only  opposition  to  the 
ANPRM  came  from  a  carrier  concerned 
that  the  costs  of  electronic  filing  would 
be  burdensome.  In  response  to  this 
concern,  we  are  proposing  that 
electronic  filing  under  this  rule  would 
not  be  mandatory  but  rather,  an 
alternative  to  paper  filing. 

Several  of  the  commenters  suggested 
that  we  allow  the  industry  and  other 
private  sector  interests  to  participate  in 
the  design  and  development  (tf  any 
system.  Accordingly,  in  November  198S, 
the  Department  established  an  Advisory 
Committee  to  assist  the  Department  in 
the  development  of  its  proposed 
Electronic  Tariff  System  (ETS)  (51  FR      ' 
42327.  Novemer  24. 1986).  The 
Committee  is  made  up  of 
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representatives  of  a  variety  of  interests, 
including  U.S.  air  carriers,  foreign  air 
carriers,  tariff  publishing  agents,  airline 
associations,  the  information  industry, 
and  consumer  groups.  The  Committee 
met  on  two  occasions  during  the  first 
half  of  1987.  The  Committee  has  made 
two  recommendations  to  the 
Department.  First,  the  Committee 
requested  that  the  Department  amend 
the  posting  regulations  for  international 
air  transportation  to  allow  carriers  and 
agents  to  provide  notice  of,  access  to, 
and  information  concerning,  the  terms  of 
their  contracts  of  carriage  in  a  manner 
similar  to  that  applicable  to  U.S. 
domestic  air  transportation.  This  request 
is  under  Department  review. 

The  Advisory  Committee  also 
recommended  that  the  Department 
conduct  experiments  to  determine  if 
there  were  any  existing  systems/ 
databases  available  which  could  serve 
as  a  foundation  for  the  future  ETS,  or 
any  methods  of  electronically 
transmitting  Special  Tariff  Permission 
Applications  (STPAs)  that  would  ease 
the  Department's  processing  of  these 
applications.  A  carrier  must  file  an 
STPA  whenever  it  wishes  to  file  a  tariff 
on  less  than  the  required  statutory/ 
bilateral  notice.  The  current  STPA 
procedure  is  a  two  step  process.  The 
carrier  must  first  submit  a  detailed 
description  of  the  changes  it  wishes  to 
implement  with  and  explanation  and, 
when  necessary,  economic  justification. 
If  the  Department  grants  the  STPA  and 
the  carrier  chooses  to  implement  the 
authorized  changes,  the  carrier  must 
then  print  a  tariff  and  file  it  with  the 
Department.  Approximately  95-98 
percent  of  all  tariff  filings  are  filed 
pursuant  to  an  approved  STPA.  In  July 
1987,  we  published  notices  in  the 
Federal  Register  and  the  Commerce 
Business  Daily  requesting  that 
interested  parties  submit  their 
expressions  of  interest  to  the 
Department.  (52  FR  27099.  27100.  July  17. 
1987;  Commerce  Business  Daily,  Issue 
No.  PSA-9391.  July  29, 1987.)  The 
Department  is  currently  reviewing  these 
submissions. 

The  Need  for  Interim  Relief 

Against  the  background  of  these 
developments,  it  is  apparent  that  the 
current  paper  filing  regime  is  antiquated, 
inefficient  and  costly,  and  needs  to  be 
replaced  with  a  modem,  efficient  and 
cost  effective  alternative.  We  believe 
that  some  form  of  automation  is  a 
logical  alternative. 

Department  staff,  along  with  our 
Transportation  System  Center  (TSC) 
and  its  on-site  contractor,  have  been 
working  to  develop  the  prerequisites  of 
an  electronic  tariff  system.  TSC  has 


prepared  a  Preliminary  Electronic  Tariff 
ADP  Requirements  Study  and  a  Draft 
Staff  Study  Electronic  Tariff  System 
Data  Model.  (Copies  of  these  documents 
are  included  in  Docket  43343.) 

These  two  documents  set  out  many  of 
the  functions  and  data  elements,  and  the 
basic  structure  of  an  ETS.  They  have 
provided  an  excellent  launching  of  our 
automation  effort  As  that  effort  has 
progressed,  however,  it  has  become 
clear  that  the  automation  project  is  one 
of  major  scope  that  raises  a  number  of 
complex  issues. 

We  are  actively  moving  forward  to 
resolve  the  issues  related  to  this  effort. 
However,  we  recognize  that  a  serious 
need  exists  to  provide  at  least  some 
degree  of  interim  relief  from  the  burdens 
of  filing  and  processing  paper  tariffs, 
and  that  this  relief  is  needed  now.  even 
while  our  longer-term  automation  efforts 
continue.  We  believe  that  a  rule  along 
the  lines  of  that  being  proposed  here 
and  discussed  below  would  provide 
both  the  industry  and  the  Department 
some  near-term  relief. 

We  recognize  that  the  rule  we  are 
now  proposing  would  provide  only  a 
portion  of  the  benefits  which  would 
accrue  to  the  Department,  the  industry, 
and  the  public  once  the  efficiencies  of  a 
fully  automated  tariff  system  are 
achieved.  However,  in  view  of  the 
situation  in  which  we  and  the  industry 
find  ourselves  today,  we  tentatively 
conclude  that  some  relief  is  plainly 
better  than  no  relief  at  all.  We  also 
recognize  that,  upon  completion  of  the 
definition  and  design  of  a  fully 
automated  tariff  filing  system,  this 
proposed  rule  may  not  be  a  part  of  any 
hold  rule  issued  pursuant  to  our 
outstanding  ANPRM  on  electronic  tariff 
filing.  However,  we  believe  that  any 
experience  we  might  gain  while 
operating  under  this  proposal  would  be 
invaluable  in  our  development  of  that 
system. 

We  emphasize  that  we  are  not 
departing  from  our  ultimate  goal  of 
establishing  a  fully  integrated  electronic 
tariff  system,  i.e.,  one  where  data  would 
be  held  in  one  official  central  database 
(whether  inside  or  outside  Departmental 
headquarters),  and  where  software 
would  be  developed  to  perform,  or 
facilitate  the  performance  of,  various 
procedures  which  constitute  the 
functions  of  the  Department  (essentially 
analysis  of  tariff  filings  for  conformity  to 
statutory  and  regulatory  requirements). 
Our  simple  objective  here  is  to  provide 
some  measure  of  interim  relief  to  the 
Department  and  the  industry  from  the 
burdens  of  filing  paper  tariffs. 


ATPCO  Petitioo 

On  December  IS,  1987,  Airline  Tariff 
Publishing  Company  (ATPCO) 
petitioned  the  Department  for 
emergency  rulemaking  to  amend  14  CFR 
Part  221  to  allow  carriers  to  file 
passenger  fares  tariffs  electronically  as 
an  alternative  to  the  current  paper 
requirements.  ATPCO  is  the  industry's 
major  tariff  filing  agent,  publishing 
tariffs  on  behalf  of  over  90  percent  of  aD 
carriers  required  to  file  tariiffs  with  the 
Department  Included  with  ATPCO's 
petition  was  a  proposal,  including 
proposed  rule  language,  which  it 
believes  would  provide  immediate  relief 
to  the  industry  and  at  the  same  time 
facilitate  the  Department's  tariff 
processing  resposibilities  imtil  such  time 
as  the  Department  is  able  to  complete 
development  of  an  automated  tariff 
system. 

In  support  of  its  petition  and  proposal, 
ATPCO  states  that  the  current 
international  aviation  environment,  with 
its  constantly  changing  price  structures, 
and  the  need  for  rapid  processing  of  the 
paper  tariffs  associated  with 
implementing  such  changes,  has  made  it 
extremely  difficult  for  ATPCO  to  be 
responsive  to  the  carriers  for  which  it 
files  tariffs,  and  that  some  immediate 
relief  is  needed.  It  further  states  that  the 
industry  is  currently  spending  at  least 
$5,000,000  per  year  to  produce,  file,  and 
distribute  paper  tariff  documents;  that 
the  ability  of  its  carriers  effectively  to 
compete  in  this  environment  is 
diminished  by  the  time  lags  inherent  in 
producing  and  processing  paper  tariffs; 
that  the  current  situation  also  impacts 
negatively  on  the  public's  ability  to  avail 
itself  of  the  benefits  of  increased 
competition:  that  implementation  of  an 
electronic  filing  system  as  soon  as 
possible  would  allow  the  Department  to 
take  advantage  of  the  efficiencies 
currently  available  to  the  airline 
industry  by  virtue  of  its  access  to  a 
highly  developed  automated  system: 
that  an  amendment  to  Part  221,  which 
would  permit  tariffs  to  be  filed, 
reviewed  and  stored  electronically, 
would  be  consistent  with,  and  could  be 
a  part  of,  the  Department's  on-going 
rulemaking  for  electronic  tariffs;  and 
finally,  that  because  ATPCO  is  willing 
to  create  a  fares  database  for  the 
Department  at  no  charge,  an  electronic 
fares  filing  system  could  be 
implemented  with  a  minimal 
expenditure  of  government  funds. 

In  general,  ATPCO's  proposal 
provides  that  any  carrier  or  tariff  filing 
agent  would  be  able  to  file  tariffs 
electronically  if  it  establishes  and 
maintains,  on  behalf  of  DOT,  a  database 
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of  all  tariffs  filed  electranicaUy  by  sodi 
carrier  at  agent  The  DqMrtaMBt  woeld 
have  unlimited  access  to  this  data  at  no 
charge,  as  well  as  the  ability  to  ii^mt 
certain  information  into  the  database. 
This  would  inchide,  but  not  necessarily 
be  limited  to.  such  tnfoimation  as  the 
approval,  rejectioii.  or  suqiension  of  any 
proposed  five  change;  or  the  grant  or 
derdal  of  an  STPA  application.  The 
ATPCO  proposal  also  provides  that  the 
filing  carrier  or  agent  would  provide 
pubtic  access  to  this  information  to  the 
extent  deemed  necessary  by  the 
Department  Also,  the  carrier  or  agent 
would  maintain  tariff  data  on-line  for  a 
period  of  two  (2)  years. 

Answers  to  ATPCO's  Psiitiao 

Six  parties  have  filed  answers  in 
support  of  the  ATPCO  petition:  USAir 
Group,  faic.  (USAir  Group),  Air 
Transport  Association  of  America 
(ATA),  American  Airlines,  Pan 
American  Woiid  Airways.  Lofthansa 
German  Aiiiines.  and  Japan  Air  Lines. 

The  answers  state  that  the 
inefficiencies  of  the  paper  tariff  system 
hurt  the  airline  industry's  abihty  to 
compete  in  an  increasing  competitive 
environment;  that  ATPCO  and  the 
industry  have  developed  sophisticated 
electronic  systems  for  handling  atiiine 
fares;  and  that  the  Department  ^oold 
take  advantage  of  those  capebiKties  to 
enhance  the  efficiency  of  its  tariff 
system. 

The  International  Foundation  of 
Airline  Passenger  Associations  (IFAPA) 
also  filed  an  answer  in  response  to 
ATPCO's  petition.  IFAPA  states  that  it 
has  no  difficulty  with  the  owerall 
objective  behind  the  ATPCO  proposaL 
However,  it  voices  concern  with  the 
issue  of  pubbc  access,  the  charges  to  be 
made  for  such  access,  and  the  format  of 
the  infonnatiaii  to  be  made  available  It 
asks  diet  if  we  proceed  to  rulemaking, 
we  include  proi^ons  that  respond  to 
these  issues.  It  further  asks  that  we  not 
proceed  by  emergency  rulemaking 
procedures,  so  that  we  can  give  these 
issues  careful  attention. 

The  only  answer  in  opposition  to 
ATPCO's  petition  came  from  ABC 
International  (ABC).  ABC  is  a  British 
company  spf^n»l«"'^  in  tariff  collection 
and  information  distribution  to  the 
travel  industry.  Its  pid>lications  include, 
among  othos.  the  ABC  World  Airways 
Guide  and  the  Air  Cargo  Guide.  ABC 
urges  the  Department  to  deny  ATPCO's 
petition  for  substantive  and  procedural 
reasons.  Specifically.  ABC  alleges  that 
under  the  ATPCO  proposal  individual 
carriers,  or  their  agents,  will  own  and 
control  the  database;  therefore,  because 
ATPCO  is  owned  by  most  major  U.S. 
and  some  foreign  carriers,  the  potoitial 


for  bias  in  favor  of  its  carrier  owners 
may  raider  ATPCO  an  unsuitable  entity 
to  contnd  all  or  a  significant  part  of  the 
ETS  database;  that  under  ATPCO's 
proposal.  ABC  and  other  interested 
parties  may  not  be  aUe  to  gain  on-line 
access  to  the  ATPCO  database,  or  vice 
versa:  that  implementing  the  ATPCO 
proposal  would  raise  competitive  issues 
in  l^t  of  ATPCO's  large  amrket  share; 
that  issuance  of  an  emergency  rule  is  an 
improper  manner  for  the  Department  to 
proceed,  one  which  could  give  "shwt 
shr^"  to  the  wodc  being  done  in 
connection  with  the  Department's  on- 
going rulemaking  in  this  Docket;  and 
that  the  Department  must  take  certain 
legal  steps,  especially  in  the 
procurement  area,  before  implementing 
an  electronic  tariff. 

ATPCO  filed  a  re^wnse  to  ABCs 
answer  stating  that  ABC  nusunderstood 
the  underlying  premise  of  ATPCO's 
proposaL  which  neither  contemplates 
nor  requires  procurement  action;  that 
ATPCO's  proposal  in  no  way  favors 
ATPCO  over  any  other  filing  agent;  that 
both  the  public  and  DOT  wUl  have 
access  to  the  Department's  official  tariff 
database,  at  Departmental 
headquarters,  as  soon  as  fares  are 
submitted,  and  that  others  who  would 
like  to  access  ATPCO's  (or  any  other 
filing  agent's)  database  can  still  do  so  by 
purchasing  access  such  as  is  done  now; 
and  diat  fiee  unrestricted  on-line  access 
to  the  Department's  offtcia)  tariff 
database  is  not  necessary  to  satisfy  the 
Department's  pubKc  obligations. 

ABC  International  filed  a  rejoinder  to 
ATPCO's  response,  which  essentially 
expands  upon  points  previously  raised. 

Disposition  Of  Petitian 

After  consideration  of  the  ctmunents 
received,  we  have  decided  to  grant  the 
ATPCO  petition  in  part  and  deny  it  in 
part. 

We  agree  that  a  rule  along  the  lines  of 
that  proposed  by  ATPCO  could  provide 
substantia]  pubhc  benefits  and  would  be 
particttlariy  useful  at  the  presoit  time  in 
light  of  oar  need  to  gain  interim  relief. 
We  wUl  not  however,  issue  an 
emergency  interim  final  rule  as 
proposed  by  ATPCO.  While  we  are 
certainly  synq[>athetic  to  ATPCO's  need 
(as  wdl  as  our  own)  for  relief  from  the 
burden  of  paper  taASa,  we  find  that  no 
such  an  emergency  exists  that  would 
cause  us  to  bypass  our  normal 
rulemaking  procedures. 

Althouf^  ATPCO  indicates  that  its 
current  goal  is  the  electronic  filing  of 
passenger  fares,  the  ATPCO  petition  is 
worded  sufficiently  broadly  to 
encompass  the  electKMiic  filing  of  the 
entire  tariff.  We  are  not  prepared  at  this 
time  to  permit  the  dectronic  filing  of  any 


data  other  dian  passenger  fares, 
including  arbitraries,  footnotes,  ratitings, 
fare  class  explanations,  etc.,  and  related 
STPA's.  Therefore,  we  will  not  pant  die 
ATPCO  petition  to  die  extent  Uiat  it 
would  permit  the  filing  of  electronic 
tariffs  for  other  than  passei^er  fares. 

The  Cootroffing  Setting  for  oar  Proposal: 
the  Department's  Tariff  Reaponsibilifies 

Any  electronic  filing  system,  interim 
or  otherwise,  must  enable  us  to  continue 
to  perform  all  of  our  ongoing  tariff 
functions.  Clearly  then,  an  appreciation 
of  these  functions  is  critical  to  an 
understanding  of  the  provisions  of  our 
proposal.  So,  before  turning  to  a 
description  of  our  proposaL  we  begin  by 
reviewing  our  tariff  responsibilities. 

The  Department  of  l^ansportation  is 
charged  with  the  responsibOity  for 
reviewing  proposed  tariffs  to  ensure  that 
they  oomp^  widi  U.S.  laws  and 
international  agreements.  The 
Department  must  approve  or  disapprove 
all  U.S.  and  foreign  carrier  tariff 
proposals.  In  connection  with  its  tariff 
responsibilities,  the  Department 
receives,  reviews,  approves  or 
disapproves,  and  maintains  a  file  of  all 
international  tariff  filings,  STPAs,  and 
waivers.  (A  waiver  is  filed  whenever  a 
carrier,  or  its  agent  wishes  to  deviate 
fiT>m  the  tariff  filing  requirements  of  14 
CFR  Part  221.)  bi  addition,  the 
Department  must  certify  tariff 
documents  for  use  in  court  cases  and 
other  purposes. 

The  following  tasks  are  involved  in 
performing  our  statutory  and  regulatory 
responsibilities  with  respect  to  tariff: 
(For  a  more  in-depth  discussion  of  our 
tariff  re^Kmsibilities,  see  the 
Preliminary  Electronic  Tariff  ADP 
Requirements  Study,  at  pp.  2-4  thru  2- 
19.) 

•  The  Department  receives,  tracks, 
and  stores  tariff  documents  as  specified 
by  the  governing  regulations. 

•  The  Department  accqits,  rejects  or 
suspends  tariff  filings,  and  granU  or 
denies  STPA's  by: 

^leviewing  the  tariff  for  adherence  to 
regulations  and  policies;  and 

— ^Analyzing  the  tariff  for  adherence  to 
relevant  U.S.  laws  and  international 
agreements. 

•  The  Department  informs  carriers, 
and/or  their  agents,  about  the  status  of 
tariff  filings  and  STPA's. 

•  The  Department  maintains  public 
records  for  open  access  to  published 
tariffs  and  to  tariff  filings. 

•  The  Department  maintains 
reference  data  files  which  are  used  for 
analyzing  tariff  filings  and  STPA's. 
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•  The  Department  provides  certifled 
copies  of  carrier  tariH's  for  use  in  legal 
proceedings. 

•  The  Department  responds  to  ad  hoc 
requests  from  other  government  bodies, 
including  U.S.  Executive  Agencies  and 
other  U.S.  Federal  Agencies,  the  U.S. 
Congress,  and  from  local  and  state 
governments,  for  data  analysis  related 
to  international  air  fares,  rates  and 
rules. 

As  we  said  above,  any  proposal  to 
amend  the  current  tariff  filing  * 

procedures  must  ensure  that  the 
Department  can  fulfill  its  statutory  and 
regulatory  responsibilities,  especially 
our  responsibility  for  assuring  the 
integri^  and  accuracy  of  current  and 
historical  tariff  data.  We  believe  that 
our  proposal,  described  below,  would 
meet  this  test.  Moreover,  it  would 
provide  needed  relief  to  the  industry 
and  to  the  Department  by  eliminating 
much  of  the  paperwork  now  required  in 
Tiling  passenger  fares  tariffs  with  the 
Department. 

Description  of  the  Department's 
Proposed  Rule 

We  are  proposing  to  allow  any 
carrier,  or  its  tariff  filing  agent  (the 
"filer"],  to  file  its  passenger  fares 
electronically  by  establishing  and 
maintaining  a  database  of  all  of  such 
fares,  subject  to  certain  conditions 
imposed  by  the  Department.  The 
Department  and  the  public  would  have 
unlimited  access  to  this  data  at 
Departmental  headquarters,  and  at  no 
charge.  The  Department  would  record 
its  decisions  regarding  these  fare  Hlings 
into  this  database. 

All  daily  data  transactions  would  be 
recorded  on  an  electronic  storage  device 
at  Departmental  headquarters.  All 
Departmental  actions  would  also  appear 
in  an  "on-line  tariff  database" 
maintained  by  the  filer.'  At  the  end  of 
each  day,  each  filer  would  submit  to  the 
Department  an  electronic  copy  of  all 
transactions  made  diu-ing  that  day  for 
comparison  with  the  daily  data 
transaction  record. 

Electronic  filing  would  be  strictly 
optional.  The  paper  system  would 


'  The  term  "on-line  tarifTdalaboRe"  means  the 
remotely  acceuible,  on-line  version,  maintained  by 
the  nier.  of  (1)  the  electronically  tiled  tariff  data 
submitted  to  the  "ofTicial  DOT  tariff  da tabaae."  and 
(2)  the  Departmental  approvals,  disapprovals,  and 
other  actions,  as  well  as  any  Departmental  notation 
concerning  such  approvals,  disapprovals  or  other 
actions,  that  Subpart  W  of  the  proposed  Part  22\ 
requires  the  filer  to  maintain  in  its  database.  The 
term  "ofHcial  DOT  tariff  database"  means  those 
data  records  (as  set  forth  in  |  221.283  and  221.286  of 
our  proposed  rule)  which  would  be  In  the  custody 
of.  and  maintained  by,  the  Department  of 
Transportation. 


remain  available  to  those  carriers  or 
niing  agents  perferring  the  status  quo. 

We  now  address  the  mechanics  of 
how  our  proposal  would  work.  First,  we 
envision  that  the  Department  would  be 
required  to  complete  the  installation  of  a 
local  area  network,  which  would  be 
connected  to  several  personal 
computers  in  the  Department's  offices. 
Filers  desiring  to  file  tariffs  and  STPA's 
electronically  would  be  required  to 
install  whatever  hardware,  software, 
and  communications  devices  would  be 
needed  to  comply  with  the  provisions  of 
the  rule.  Whenever  the  term  "tariff'  is 
used  in  this  proposed  rule  it  includes, 
unless  the.  context  otherwise  requires, 
the  STPA  procedures  as  well. 

Any  fare  changes  that  are  to  be 
incorporated  into  a  tariff  filing  would  be 
consolidated  by  the  Hler  under  a  "Filing 
Advice  Number."  The  filer  would 
electronically  enter  a  text  justification 
for  the  filing  into  the  system,  and  this 
justification  and  the  fare  changes  would 
be  transmitted  to  a  "Government  Filing 
File."  Once  a  fare  is  entered  into  the 
"Government  Filing  File"  DOT  would  be 
able  to  enter  control  data  and  approval/ 
disapproval  indicators  which  could 
apply  to  the  entire  filing  or  to  specific 
records  within  the  filing.  Submissions  to 
the  "Government  Filing  File"  would  be 
allowed  at  any  time. 

When  an  electronic  submission  is 
made  to  the  Department,  the  filing 
advice  number  would  also  be  included 
in  a  "Filing  Advice  Status  File."  The 
Filing  Advice  Status  File"  would  be 
updated  automatically  as  a  result  of 
action  taken  by  DOT  in  the 
"Government  Filing  File."  The  file  could 
be  accessed  by  reference  to  filing  date, 
by  geographic  area,  by  filing  advice 
number  and  by  carrier.  Access  to  this 
information  would  be  made  available  to 
the  public  at  Departmental 
headquarters. 

After  DOT  acts  on  any  filer's  proposal 
contained  in  the  "Government  Filing 
File",  the  filer  would  then  incorporate 
the  proposal,  including  any  adverse 
action  by  DOT  on  any  particular  record, 
into  a  "Historical  File".  The  "Historical 
File"  would  contain  all  fares,  including 
inactive  fares.  The  inactive  fares  would 
be  held  on-line  for  two  years  after  they 
have  become  inactive.  At  the  expiration 
of  this  two-year  period,  we  would 
require  the  filing  carrier,  or  its  agent,  to 
provide  the  Department,  fiee  of  charge, 
all  such  inactive  data  transactions  on 
machine-readable  tape  or  any  other 
mutually  acceptable  electronic  medium. 

The  Department  would  store  and 
maintain  these  historical/inactive  data 
records  for  an  additional  three  years. 
This  would  effectively  satisfy  DOTs 


retention  requirement  of  storing  and 
maintaining  historical/inactive  data  for 
the  required  five-year  period. 

We  are  proposing  to  liberalize  our 
procedures  so  as  to  permit  die  electronic 
submission  of  Special  Tariff  Permission 
Applications  (STPAs).  We  would 
propose  that  when  an  STPA  contains 
only  electronic  submissions,  a  filing 
advice  number  would  be  used,  and  the 
STPA  would  be  required  to  comply  with 
proposed  i  221.302.  STPA's  that  contain 
both  electronic  material  and  related 
paper  tariff  material  would  have  to 
comply  with  Subpart  P  of  14  CFR  Part 
221.  That  is,  these  STPA's  would  have  to 
bear  a  sequential  STPA  number,  as  is 
the  case  today,  and  this  number  would 
also  have  to  be  reflected  in  the 
electronic  submission  to  the 
Department.  Under  this  liberalized 
electronic  STPA  procedure,  a  filer  would 
only  be  required  to  submit  the  proposed 
changes  once.  For  all  practical  purposes 
the  STPA  would  be  treated  the  same  as 
a  tariff  filing  that  had  been  made  on 
either  statutory  or  bilateral  tariff  notice, 
as  applicable.  The  only  substantive 
difference  would  be  that  if  die 
Department  granted  the  STPA.  the  filer 
would  be  required,  if  it  chose  to 
implement  the  authorized  changes,  to 
reference  the  Department's  action  and  to 
comply  with  any  condition  imposed  by 
the  Department  in  connection  with  its 
approval  of  the  STPA. 

We  envision  that  the  electronic 
submission  of  data  from  any  filer's 
computer  to  DOTs  computer  facilities 
would  be  accomplished  by  the  use  of  a 
leased  dedicated  conditioned  data 
circuit  (A  dedicated  leased  conditioned 
data  circuit  is  a  communication  line 
leased  from  the  telephone  company  over 
which  electronic  madia  may  be 
transmitted  without  interference  and 
which  ensures  the  integrity  of  the  data 
being  transmitted.)  The  Department 
would  download  all  daily  data 
transactions  submitted  by  the  filer  onto 
Department  computers.  Additionally,  we 
would  require  that  the  filer  furnish  the 
Department,  on  a  daily  basis,  all 
transactions  made  to  the  on-line  tariff 
database  on  a  machine-readable  tape, 
or  any  other  mutually  acceptable 
electronic  medium.  We  would  compare 
these  tapes  (or  other  medium)  with  the 
daily  transaction  record  to  ensure  that 
they  were  complete  and  accurate.  If  they 
were  not  we  would  take  steps  to  ensure 
immediate  corrective  action.  The 
downloaded  daily  data  transactions, 
together  with  the  tapes  (or  other  agreed 
medium)  as  verified  against  the  daily 
transactions  data  would  constitute  the 
officially  filed  tariff  with  the  Department 
for  that  portion  of  the  tariff  filed 
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electronically.  This  approach  would 
effectively  remove  the  basis  for  ABC's 
concern  that  the  individual  carrier,  or  its 
agent  would  own  the  official  DOT  tariff 
database. 

The  official  DOT  tariff  database 
would  be  used  for  certification  purposes. 
Also,  it  would  routinely  be  employed  to 
verify  the  on-line  tariff  database  and,  as 
necessary,  for  audit  piuposes.  We 
believe  that  these  verification 
procedures,  together  with  internal 
database  security  measures  we  will 
implement  through  a  maintenance 
agreement  and  die  availability  of  civil 
and  criminal  penalties  for  tampering 
with  or  destroying  such  data,  will 
provide  an  adequate  degree  of  accuracy 
in  the  on-line  tariff  database.  The  on- 
line tariff  database,  which  would  thus 
effectively  duplicate  the  official  DOT 
tariff  database,  would  be  used  by  the 
Department  in  performing  various  of  its 
functions  and  access  would  be  made 
available  to  the  public  at  Departmental 
headquarters. 

We  propose  to  require  the  filer  (a)  to 
provide  the  Department  the  capability  to 
note  any  action  taken  on  any  tariff  filed 
with  the  Department  as  well  as  the 
reasons  for  such  action,  (b)  to  provide  a 
designated  place  (in  technical  terms,  a 
"field")  in  the  "Government  Filing  File " 
for  the  signature  of  the  approving  U.S. 
Government  official,  diat  "signature"  to 
be  achieved  through  the  use  of  Pesonal 
Identification  Number  (PIN),  (c)  to  make 
designated  places  (again,  "fields") 
available  to  the  Department  in  any 
record  filed  electronically  for  inclusion 
into  the  on-line  tariff  database,  and  (d) 
to  provide  a  leased  dedicated 
conditioned  data  circuit  to  the 
Department  which  is  capable  of 
operating  and  handling  the  electronic 
data  at  a  sufficient  rate.  We  would 
expect  at  the  outset  that  a  circuit 
operating  at  a  minimum  of  a  9.6K  baud 
rate  should  be  sufficient  Further,  we 
propose  to  require  that  in  the  event  of  a 
failure  in  the  primary  dedicated  circuit 
the  filer  shall  have  in  place  a  secondary 
or  a  redundancy  circuit  that  will  handle 
data  at  a  4.8K  baud  rate,  or  greater.  We 
also  propose  to  require  that  the  primary 
data  circuit  provided  to  access  the  on- 
line tariff  database  must  be  capable  of 
being  restored  within  four  hours  after 
failure. 

We  propose  to  require  that  in  the 
event  diat  the  electronic  tariff  system  is 
discontinued,  or  the  source  of  the  data  is 
changed  (/.e.,  a  carrier  chooses  to  have 
its  fares  tariffs  filed  by  an  agent  or  vice 
versa,  or  a  carrier  switches  bom  one 
agent  to  another),  all  tariff  records 
developed  prior  to  such  event  shall 
immediately  be  delivered  by  the  filer  to 


the  Department  on  machine-readable 
tapes  or  any  other  mutually  acceptable 
electronic  medium.  Also,  should  a  filer 
stop  filing  tariffs  electronically,  we 
would  require  the  filer  to  provide  the 
Department  immediately  upon 
cessation  of  electronic  filing,  free  of 
charge,  a  copy  of  its  on-line  tariff 
database  on  machine-readable  tapes  or 
any  other  mutually  acceptable  electronic 
medium. 

In  its  justification  for  new  or 
increased  fares  which  are  subject  to  the 
Standard  Foreign  Fare  Level  (SFFL)  or 
the  European  Civil  Aviation  Conference 
(ECAC)  Agreement,  we  proposed  that  a 
carrier,  or  its  agent  provide  certain  fare 
comparisons  as  is  currenUy  the  case  in 
the  paper  tariff  filing  environment 

Specifically,  we  would  require  that  the 
carrier,  or  its  agent  provide,  as  to  any 
proposed  new  or  increased  bundled  or 
unbundled  (whichever  is  lower]  on- 
demand  economy  fare  in  a  direct-service 
market  a  comparison  between,  on  the 
one  hand,  that  proposed  fare  and,  on  the 
other  hand,  the  ceiling  fare  allowed  in 
that  market  based  on  either  the 
pertinent  ECAC  zone  or  SFFL*  If. 
however,  the  carrier's  proposed  fare  is 
intended  to  match  that  already 
approved  for  another  direct-service 
carrier,  the  proponent  carrier  may  forego 
the  comparison  and,  instead,  simply 
identify  the  competitor's  fare  it  claims  to 
match. 

We  propose  to  require  that  fares  in 
direct-service  markets  be  filed  as  single 
factor  fares.  While  this  may  vary  from 
the  current  practices  of  some  of  the 
filers,  i.e.  those  who  prefer  to  file  fares 
in  such  markets  on  a  base  fare/arbitrary 
basis,  we  feel  that  the  single  factor 
approach  will  provide  bodi  us  and  the 
public  with  more  useful  information  and, 
in  the  context  of  an  electronic  filing 
system,  should  represent  no  significant 
change  in  the  filer's  workload. 

In  order  to  facilitate  the  verification 
and  monitoring  of  the  SFFL  regulated 
fares,  we  propose  to  require  that  all 
carriers  use  specified  application  rule 
numbers  in  conjunction  with  these  fares. 
We  beUeve  the  use  of  specified  rule 
numbers  would  be  extremely  helpful  to 
the  Department  in  its  analysis  of  fare 
tariffs  and  STPA's,  thereby  enabling  the 
Department  of  approve  some  fare 
changes  more  rapidly.  We  invite 
comments  on  whether,  in  an  automated 
environment  complying  with  this 
proposed  requirement  would  pose  any 
major  hardship  on  any  carrier,  or  its 
agent 


*  For  the  purpose  of  this  rulemaking,  a  direct- 
•ervice  maricet  is  an  international  market  where  the 
carrier  provides  service  on  a  nonstop  or  single- 
flight-number  basis,  including  change-of-gauge. 


There  are  times  when  one  carrier 
adopts  the  fares  of  another  carrier  as  its 
own.  This  can  create  problems  should  it 
be  necessary  to  research  historical  tariff 
information.  In  order  to  facilitate  such 
research,  we  propose  to  require  that  the 
currently  effective  or  prospective  fares 
of  the  adopted  carrier  be  changed  to 
reflect  the  name  of  the  adopting  carrier 
as  of  the  effective  date  of  the  adoption. 
Further,  such  provisions  would  be 
annotated  with  a  notice  showing  the 
adopted  carrier  and  the  effective  date  of 
the  adoption. 

We  would  also  require  that  upon 
institution  of  the  electronic  tariff  filing 
under  this  rule,  a  carrier,  or  its  agent 
continue  to  file  tariffs  as  specified  in 
Subparts  A-V  of  14  CFR  Part  221,  i.e..  on 
paper,  for  a  period  of  90  days,  or  until 
such  time  as  we  shall  deem  paper  filing 
no  longer  to  be  necessary  to  ascertain 
that  all  tariffs  filed  electronically  meet 
our  needs. 

Last  we  re  required  by  regulation  to 
give  each  tariff  filer  notice  of  each 
action  taken  under  assigned  authority, 
i.e.  rejection  of  tariff,  and  approval  or 
denial  of  STPA  and  waiver  appUcations. 
We  must  also  give  notice  of  the  right  to 
petition  for  review  of  such  action.  See  14 
CFR  385.4.  In  the  current  paper  tariff 
environment  we  provide  this 
information  with  each  written 
determination.  In  an  electronic 
environment  where  we  will  not  be 
providing  written  determinations  for  our 
actions  under  assigned  authority,  we 
must  adopt  a  different  approach.  To  this 
end,  we  propose  to  incorporate  the 
notice  by  reference  through  a  provision 
in  our  new  rule.  See  the  proposed 
§  221.700. 

Central  to  our  proposed  rule  is  the 
provision  that  a  carrier,  or  its  agent,  may 
file  its  international  passenger  fares 
tariffs,  including  those  provisions 
relating  to  the  application  of  such  fares 
such  as  arbitraries,  routing,  footnotes, 
fare  class  explanations,  etc.,  but 
excluding  narrative  fare  rules,  in 
machine-readable  form.  Moreover, 
electronic  filing  would  be  an  alternative 
to  filing  such  tariffs  in  the  paper  format 
currenUy  prescribed  by  14  CFR  Part  221. 

IFAPA  has  voiced  a  concern  over  the 
format  of  electronically  filed  information 
as  related  to  the  public's  abilify  to 
identify  certain  carrier  fare  rules.  Hie 
proposed  exclusion  trom  our  rule  of 
narrative  fare  rules  would  effectively 
remove  the  basis  of  IFAPA's  concern. 

To  file  electronically,  a  filer  must 
agree  to  establish  and  maintain  its 
filings  in  such  form  and  manner  as 
required  by  the  Department  and  shall 
make  its  on-line  tariff  database 
available  to  the  public,  at  no  charge,  at 
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the  Department's  headquarters.  Further, 
the  Department  would  have  the  right  to 
audit  the  carrier,  or  its  agent  the 
carrier's,  or  its  agent's  database(s);  and 
their  applications,  including,  but  not 
limited  to,  support  functions, 
environmental  security,  and  any 
accounting  data  recorded  by  the  system. 

Before  we  would  permit  any  carrier, 
or  its  agent,  to  file  tariffs  electronically, 
we  would  require  the  filer  to  enter  into  a 
maintenance  agreement  with  the 
Department  under  which  the  filer  would, 
among  other  things,  (1)  agree  to 
establish  and  maintain  an  on-line  tariff 
database  for  use  by  the  Department  and 
the  public;  and  (2)  assure  the 
Department  any  oversight  and  right  to 
monitor  any  system  (operating, 
environmental,  and  application) 
necessary  to  our  use  of  the  database. 

Public  Access 

We  propose  that  the  filer  make  access 
to  its  on-line  tariH  database  available  to 
the  public,  at  DOT  headquarters,  at  no 
charge,  during  business  hours.  We 
would  require  that  the  filer  place  one  or 
more  Computer  Video  Display 
Terminals,  i.e.  in  technical  terms,  a 
Cathode  Ray  Tube,  (CRT)  and  one  or 
more  printers,  connected  to  the  on-line 
tariff  database,  in  the  Tariffs  Public 
Reference  Room.  The  number  of  CRTs 
and  printers  which  would  be  required 
for  public  access  would  be  determined 
by  Uie  Department.  Further,  the  filer 
would  be  responsible  for  the 
maintenance  of  such  equipment  and 
would  need  to  enter  into  an  agreement 
to  indemnify  and  hold  the  Department 
and  the  U.S.  Government  harmless  from 
any  claims  or  liabilities  which  may 
result  from  any  defects  in  this 
equipment.  The  public  would  have 
access  to  the  on-line  tariff  database, 
with  a  query  capability  that  would 
provide  access  to  those  elements  listed 
in  8S  221.283  and  221.286  of  our 
proposed  rule.  Certified  copies  of  tariffs 
would  be  provided  by  the  Department  at 
a  reasonable  charge. 

Regarding  remote  access  to  the  on- 
line tariff  database,  a  concern  raised  by 
both  ABC  and  IFAPA,  we  propose  steps 
to  ensure  that  tariff  information  filed 
electronically  will  be  reasonably 
available  to  the  public  including 
potential  competttors.  We  have 
proposed  in  i  221.000  of  this  notice  that 
any  electronic  filer  must  afford  remote 
access  to  its  on-line  tariff  database  to 
any  member  of  the  public,  at  a  charge 
that  does  not  exceed  a  reasonable 
estimate  of  the  added  cost  of  providing 
the  service.  This  woald  extend  to 
electronic  filings  the  rule  currently  in 
effect  for  paper  filings  (14  CFR  221.179). 
This  would  not,  however,  preclude  the 


offering  of  machine-readable  copies  of 
the  on-line  tariff  database  or  other 
value-added  services  by  the  filer  at  such 
reasonable  prices  as  may  be  set  by  it 
Comment  is  solicited  on  the  extent  to 
which  the  public  would  seek  access  to 
the  on-line  tariff  database,  especially  in 
preference  to  the  value-added  services 
already  available. 

HUng  fees  and  user  fees 

By  law,  fees  charged  for  filing  tariffs 
should  cover  the  basic  costs  of 
processing  the  tariff  material  filed.  In 
our  ANPRM,  we  noted  that  filing  fees  for 
tariff  are  currently  assessed  on  a  per- 
page  basis,  at  a  rate  of  $2.00  per  side. 
There  is  no  fee  for  pages  reprinted 
without  change — for  example,  the 
reverse  side  of  a  page  filed  with  fare  or 
rate  changes  on  it  We  currently  charge 
a  flat  rate  of  $12  for  each  STPA 
submitted.  See  14  CFR  38B.2S. 

ATPCO  suggested  that  filing  fees  for 
the  electronic  transmission  of  tariffs 
should  be  waived  until  such  time  as  the 
Department  establishes  a  fee  schedule. 
We  are  not  prepared  to  waive  filing  fees 
for  those  carriers  that  exercise  the 
option  to  file  their  fares  electronically, 
lliis,  by  its  very  nature,  would  be 
inequitable  to  Idiose  carriers  diat 
continue  to  file  their  tariffs  only  in  the 
paper  medium.  Partfaermore,  filing  fees 
are  intended  to  cover  the  actual 
processing  time  costs  for  ensuring 
technical  compliance  with  the  Act  (See 
OR-204.  effective  January  10, 1963. 
Dockets  30586  and  30610;  48  FR  635, 
January  6, 1983).  Therefore,  we  will  not 
grant  ATPCO's  request  to  waive  filing 
fees  for  electronic  tariffs. 

In  an  automated  tariff  filing  system, 
even  one  as  limited  in  scope  as  that 
proposed  in  our  rule,  we  would  need  to 
adopt  a  different  filing  fee  approach 
from  that  used  in  the  paper  system.  We 
propose  a  filing  fee  structure  providing 
for  liw  assessment  of  a  fee  on  a  per 
record  basis.  We  propose  to  establish  an 
interim  filing  fee  of  5  cents  for  one  or 
more  transactions  proposed  in  any 
existing  record,  and  5  cents  for  any 
proposed  canceled  or  new  record.  For 
ETS  purposes,  we  propose  to  define 
record  as  "that  set  of  infbnnation  which 
describes  one  (1)  tariff  fare,  or  that  set 
of  information  which  describes  one  (1) 
related  element  associated  with  such 
tariff  fare." 

We  based  our  proposed  interim  fee  oo 
the  transactioD  volume  studies 
conducted  in  the  Tariff* 
Computerization  Project — Feasibility 
Study  and  Cost  Analysis  Report  (June 
1985)  and  Preliminary  Electronic  Tariff 
ADP  RequkemenU  Study  (March  1967). 
and  on  estimates  derived  from  the 
existing  direct  labor  costs  we  have 


experienced  in  processing  the  current 
paper  records.  Both  of  the  died  studies 
estimated  that  there  were  on  average 
approximately  50  transactions  per  tariff 
fare  page,  and  that  virtually  all  these 
transactions  were  under  the  STPA 
process.  Using  this  average  of  50 
transactions  per  tariff  fare  page,  and 
factoring  the  STPA  flUng  fee  into  the 
cost  for  processing  paper  tariff  pages, 
we  arrived  at  a  proposed  filing  fee  that 
we  believe  is  consistent  with  die  costs 
of  providing  these  services. 

In  assessing  electronic  filing  fees  we 
would  not  diarge  separately  for 
electronic  STPAs  and  fare  records.  This 
is  because  virtually  all  fare  filings  (98%) 
are  submitted  under  the  STPA  process. 
Given  this  fact  we  believe  that  applying 
a  single  filing  fee  is  the  most  efficient 
and  cost  effective  method  of  fee 
assessment 

There  are  several  areas  that  need  to 
be  clarified  in  the  assessment  of  the 
proposed  filing  fees.  These  are:  (a)  what 
fees  should  be  assessed  during  the  90- 
day  implementation  period  under 
proposed  1 221.500,  (b)  what  fees  should 
be  assessed  after  the  90-day 
implementation  period,  (c)  what  fees 
should  be  assessed  when  a  filer  elects  to 
file  electronically,  and  is  also  required 
to  file  paper  tariffs  under  proposed 
S  221.275,  and  (d)  should  foreign  air 
carriers  that  have  been  exempted  frt>m 
filing  fees  under  14  CFR  380J&4  be 
required  to  pay  electronic  filing  fees. 

We  propose  that  during  the 
implementation  period  no  electronic 
filing  fee  would  apply;  however,  the  filer 
would  continue  to  pay  the  required 
paper  filing  fee.  We  propose  that  once 
the  filer  receives  authority  to  cease 
filing  paper  fares  tariffs  and  is  permitted 
to  file  electronic  fares  tariffs,  the 
electronic  filing  fee  would  apply  to  such 
fares  tariffs.  We  propose  that  when  a 
filer  is  authorixed  to  file  both  electronic 
and  paper  tariffs  under  1 221.275,  the 
filing  fee.  as  applicable,  would  apply 
individually  to  each  medium.  We 
propose  that  forei^i  ah'  carriers  that 
have  been  exempted  under  ]  389.24  of 
our  economic  regulations  would  also  be 
exempt  trota  the  electronic  filing  fees. 

We  propose  to  collect  the  interim 
filing  fees  for  the  electronic  filing  of 
passenger  fares  as  specified  above,  until 
such  time  as  we  revise  the  electronic 
filing  fee  schedule  in  light  of  actual 
experience  under  elecfronic  filings. 

We  are  specifically  seeking  public  and 
industry  conmeirts  on  our  proposed 
interim  electronic  filing  fees. 

For  general,  day-to-day,  on-line  access 
to  electronically  filed  tariff  data,  our 
proposed  rule  provides  that  the  public 
would  be  provided  such  access,  free  of 
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charge,  at  DOT  headquarters.  With 
respect  to  the  cost  of  providing  certified 
copies  or  other  services  involving 
passenger  fares  filed  electronically,  the 
Department  proposes  to  follow  the 
provisions  regarding  Freedom  of 
Information  Act  requests,  at  49  CFR  Part 
7  (also  see  14  CFR  Part  310).  We  would 
not  assess  a  charge  for  copies  made 
from  the  printer  or  printers  placed  by 
the  filer  in  the  Public  Reference  Room. 
The  filer  may  assess  such  fees,  provided 
they  are  reasonable  and  that  no 
administrative  burden  is  placed  on  the 
Department  to  require  the  collection  of 
fees  or  provide  services. 

We  welcome  comments  fit)m  the 
public  and  the  industry  on  the  issue  of 
user  fees. 

ABC's  Competition  Argument 

We  do  not  share  ABC's  belief  that 
ATPCO's  large  market  share  will  have 
competitive  ramifications  on  ABC  or 
any  other  interested  party.  We  have 
carefully  drafted  our  proposal  to  allow 
any  carrier,  or  its  agent,  to  file  fare 
tariffs  electronically  under  identical 
conditions.  Moreover,  these  conditions 
have  been  stated  in  general  terms 
limited  only  by  what  we  believe  to  be 
the  Department's  minimum  needs.  We 
do  not  wish  to  create  limitations  that 
could  allow  any  party  to  attain  an  unfair 
advantage  due  to  its  particular  data 
processing  equipment 
telecommunications  capabilities,  etc. 
Therefore,  it  is  not  clear  to  us  what 
advantage  ATPCO  would  have  in  an 
automated  environment  that  it  does  not 
already  have  by  virtue  of  the  fact  that  it 
currently  files  printed  tariffs  on  behalf  of 
the  majority  of  carriers  that  file.  Saying 
this,  we  appreciate  that  interested 
persons  may  wish  to  comment  on  this 
issue  and  we  invite  them  to  do  so. 

In  response  to  ABC's  concerns  about 
a  rule  which  could  operate  to  ATPCO's 
competitive  advantage,  we  would  note 
first  that  ATPCO  is  not  immune  from 
operation  of  the  antitrust  laws.  See  DOT 
Order  87-5-44,  May  18, 1987.  As  always, 
our  monitoring  of  the  implementation  of 
this  rule  would  be  a  continuing  one.  In 
addition  to  this  Departmental  oversight, 
filers  coming  in  under  our  proposed  rule 
would,  as  ABC  points  out,  remain 
subject  to  judicial  scrutiny  under  the 
antitrust  laws.  See  DOT  Order  85-9-57, 
September  26. 1985,  at  19.  Further,  our 
proposal  seeks  to  be  competitively 
neutral,  allowing  equal  opportunities  to 
all  carriers  and  agents  regarding  the 
electronic  filing  of  their  fares.  We 
recognize  also  that,  in  a  sense,  we  are 
opening  a  new  market — that  of  filing, 
not  paper  tariffs,  but  electronic  tariffs. 
By  creating  that  option,  it  may  be  that 
other  firms,  specializing  in  ADP  and 


related  fields,  may  find  it  advantageous 
to  enter  the  marketplace.  Our  proposal 
should  allow  them  a  fair  opportunity  to 
do  so.  Thus,  to  the  extent  tiiat  this  rule 
would  have  any  effect  on  the 
competitive  environment,  we  would 
perceive  such  effect  to  be  pro- 
competitive,  not  anti-competitive. 

ABC's  Procurement  Argument 

We  do  not  accept  ABC's  assertions 
that  ATPCO's  proposal  is  an  improper 
manner  for  the  Department  of  proceed  in 
view  of  our  on-going  rulemaking  in  this 
Docket,  or  that  we  are  required  to 
procure  ETS  equipment  and  services. 
Under  our  proposal,  the  Department 
would  not  be  acquiring  equipment  from 
electronic  filers  for  its  own  purposes. 
Terminals  and  peripheral  equipment 
have  already  been  obtained  at  DOT  for 
tariff  processing  purposes  via 
competition.  The  terminal  or  terminals 
provided  for  public  use  would  remain 
the  property  of  the  filers,  and  be  of  use 
only  in  connection  with  the  review  of 
data  supplied  by  that  filer.  We  would 
require  the  filers  to  ensure  the  security, 
retention,  and  dissemination  of  the  on- 
line tariff  database.  Departmental  ETS 
services  (as  involved,  for  example,  in 
the  downloading  of  daily  submissions  or 
storage  of  official  data  at  the 
Department)  would  largely  be  furnished 
through  an  on-site  contractor,  selected 
via  appropriate  competition,  that 
supplies  computer  services  to  various 
Departmental  elements.  Of  course,  once 
we  progress  to  a  fully  integrated  system, 
different  considerations  will  likely  exsit 
and  a  need  for  formal  procurement  may 
arise. 

Alternatives 

Before  choosing  the  approach  set  out 
in  our  proposed  rule,  the  Department 
carefully  considered  several  other 
options  which  are  available  to  us  in  this 
area.  In  fact,  most  of  these  options  have 
been  explored  in-depth  in  the  document, 
Automation  of  the  OIA  Tariff  System,  A 
Cost  Benefit  Analysis,  dated  March 
1987.  This  document  was  prepared  by 
the  Department's  Transportation 
Computer  Center.  Because  this 
document  is  a  part  of  this  Docket,  we 
will  only  briefly  discuss  these  options 
here. 

The  first  alternative  was  the 
possibility  of  streamlining  the  current 
paper  tariff  filing  system  in  14  CFR  Part 
221.  However,  over  the  past  several 
years  the  Department  has  streamlined 
its  operations  and  eased  the  paperwork 
burden  on  the  carriers  in  as  many  ways 
as  possible  within  the  confines  of  the 
current  paper  system  without 
undermining  the  very  integrity  of  that 
system. 


The  second  alternative  we  considered 
was  storing  images  of  tariff  pages  on  an 
optical  disk.  An  optical  disk  is  a 
computer-oriented  storage  device  which 
has  the  capability  of  storing  up  to  2,000 
printed  pages  per  disk.  Under  this 
system,  the  Department  would  transfer 
printed  tarriff  pages  onto  an  optical 
disk.  (For  a  more  detailed  discussion  of 
an  optical  disk  system,  see  pages  5-13 
through  5-20  of  our  study.  Automation  of 
the  OIA  Tariff  System,  A  Cost  Benefit 
Analysis.  March  1987.)  The  optical  disk 
alternative  would  provide  some  relief  as 
far  as  simply  accessing  tariff 
information.  However,  such  a  system 
would  not  allow  for  the  possibility  of 
automating  any  of  the  Department's 
analytical  or  clerical  functions. 
Consequentiy,  any  real  relief  to  the 
Department  would  be  negligible.  Even 
more  important  under  this  option  no 
relief  would  accrue  to  the  industry,  since 
it  still  would  be  required  to  publish  tariff 
pages. 

A  third  alternative,  tariff  deregulation 
of  international  air  transportation, 
would  certainly  eliminate  the  tariff 
burden  for  all  concerned,  just  as  it  has 
for  domestic  air  travel.  However,  such 
action  would  require  a  change  in  the  Act 
as  well  as  the  possible  renegotiation  of 
many  bilateral  agreements  between  the 
U.S.  and  other  countries,  neither  of 
which  we  consider  a  possibility  at  this 
time.  Even  if  such  changes  were 
foreseeable,  the  time  frame  for 
implementing  them  would  be  quite  long, 
thereby  not  providing  the  near-term 
relief  needed  by  the  Department  and  the 
industry. 

We  also  considered  the  use  of  an 
airline  reservation  system  to  satisfy  the 
Department's  tariff  filing  requirements. 
Under  this  alternative  the  carriers  would 
simply  place  their  fares  into  an  airline 
reservation  system  and  would  notify  the 
Department  that  they  had  done  so. 
Tariffs  would  no  longer  be  filed  with  the 
Department.  While  this  alternative 
would  certainly  eliminate  the  tariff  filing 
burden  on  all  parties,  it  would 
effectively  mean  the  end  of  the 
Department's  regulatory  and  statutory 
responsibilities  over  such  tariffs.  For  the 
reasons  cited  above,  we  do  not  regard 
this  as  an  acceptable  alternative. 

Any  alternative  that  involved 
implementing  any  other  type  of 
automated  tariff  system,  whether  it  be 
contractor-owned/contractor-operated, 
or  DOT  owned/operated,  would  require 
the  Department  to  complete  its  system 
definition,  develop  specifications,  and 
meet  competitive  procurement 
requirements — steps  which  would  take 
time  and  which  therefore  would  mean 
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that  such  an  alternative  conid  provide 
no  near-term  relief. 

Finally,  since  we  already  have  an 
ANPRM  outstanding  on  the  very  subject 
of  tariff  computerization,  we  ca«ild 
simply  defer  any  action  on  ATPCO's 
petition  until  final  action  in  this  Docket. 
However,  as  we  have  already  indicated, 
complete  definition,  design  and 
implementation  of  any  ETS  will  involve 
compex  issues,  making  it  unlikely  that 
this  option  could  provide  the  interim 
relief  which  is  central  to  ATPCO's 
petition  and  our  proposed  rule. 

We  believe  that  the  proposal  set  forth 
in  this  NPRM  offers  the  best  opportunity 
for  the  Department  and  the  industry  to 
realize  some  measure  of  much-needed 
relief  from  the  the  ever-growing  burden 
of  publiahing  and  processing  paper 
taiiffs.  However,  we  seek  comments  on 
any  other  alternatives  that  would 
accomplish  this  goal. 

Supplementary  Discusstoo  of  CommonU 
on  the  ANPRM 

We  received  several  comments  to  oar 
tariff  automation  ANPBM  (SO  FR  33452. 
August  19. 1985)  indicating  that  the 
Department  should  rely  on  the  private 
sector  for  development  and  operation  of 
any  electronic  tariff  filing  system.  It  was 
suggested  that  the  Department  should 
develop  systems  responsive  to  its  own 
needs  and  work  with  private  industry  to 
provide  service  to  meet  any  other  needs: 
the  Department  should  have  separate 
contracts  for  those  aspects  of  the  system 
which  address  the  internal 
administration  needs  of  the  Department 
and  those  which  address  the  receipt  and 
dissemination  of  tariff  information  to  the 
public  Several  commenters  offered  their 
services,  or  products,  for  use  in 
conjunction  with  development  of  the 
ETS. 

In  the  notice  establishing  its  Advisory 
Committee  (51  PR  42327,  November  24. 
1986),  the  Department  set  out  thirteen 
specific  goals  which  we  hoped  to 
achieve  in  implementing  an  electronic 
tariff  filing  system.  One  of  those  goals 
was  using  private  sector  resources 
wherever  feasible  in  developing  our 
complete  system.  We  have  been  mindful 
of  that  goal  in  formulating  the  present 
proposed  rule.  Central  to  our  instant 
proposal  is  that  the  filing  airlines  or 
their  agents  would  be  establishing  and 
mairitaining  their  own  tariff  databases 
for  the  use  by  DOT  and  the  public. 
Further,  with  respect  to  DOTs 
regulatory  functions,  we  will  use  the 
resources  of  either  our  Transportation 
Computer  Center  or  Transportation 
Systems  Center,  both  of  which  use  the 
services  of  on-site  private  industry 
contractors. 


Several  commenters  stated  diat  any 
electronic  tariff  filing  system  should  be 
compatible  with  databases  and  sytteois 
in  use  in  the  industry;  some  commenters 
suggested  that  the  Department  should 
use  one  or  more  induatty  databases  as 
the  official  tariff  database,  rather  than 
create  a  separate  database  of  its  own. 
However,  other  commenters  noted  that 
some  interests  could  possibly  gain 
competitive  advantage  if  the 
Department's  electronic  tariff  system  is 
run  on  the  computers  of  a  selected 
carrier  or  tariff  agent.  One  conunenter 
made  it  dear  that  the  Department 
should  not  create  the  possibility,  or  even 
the  appearance,  of  conflict  of  interest  in 
connection  with  tariff  automation:  that 
the  Department  should  specifically  and 
pidilidy  make  clear  all  oiteria 
established  to  maintain  propriety.  Our 
prqiosal  here  would  allow  any  carrier, 
or  its  agent  to  establish  and  maintain 
an  on-line  tariff  database.  The 
Department  and  the  public  would  be 
permitted  access  to  this  tariff  database 
for  daily  use.  We  believe  this  course  of 
action  will  provide  no  competitive 
advantage  for  any  party. 

Two  commenters  to  the  ANPRM 
suggested  that  the  Department  should 
consult  with  other  governments  in  order 
to  establish  uniform  tariff  procedures 
and  formats.  In  this  connection,  we  note 
that  two  foreign  governments  sit  on  our 
Advisory  Committee  as  non-voting,  ex- 
officio  members. 

One  conunenter  was  concerned  with 
how  carriers  would  fulfill  their 
reqxmsibilities  for  filing  fares  or  rates 
with  other  governments  if  the 
Department  changes  from  a  paper  tariff 
environment  to  an  electronic  tariff 
environment,  espedally  in  the  event  that 
a  carrier  is  reqtiired  to  provide  copies  of 
its  U.S.  tariff  to  foreign  governments. 
We  emphasize  that  electronic  tariff 
filing  under  our  proposed  rule  would  not 
be  mandatory:  any  carrier  who  saw  a 
need  to  continue  filing  tariffs  on  paper 
would  be  free  to  do  so.  Further,  a  canrier 
could  make  printed  copies  of  any  data  it 
might  file  electronically. 

Many  comments  we  received  dealt 
with  die  level  and  type  of  public  access 
which  would  be  provided  in  conjunction 
with  any  proposed  ETS.  Again,  the 
comments  represented  widely  divergent 
viewpoints.  Some  commenters  suggested 
that  the  Department  provide  on-line 
access  to  electronically-filed  tariff  data 
only  at  Department  headquarters.  In 
fact  it  was  suggested  that  the 
Department  could  be  considered  to  be  in 
competition  with  die  private  sector  if 
remote  access  to  tariff  data  were 
permitted.  Odier  comments  dearly 
indicated  that  there  was  a  need  for  the 


Department  to  provide  on-line  acceaa  to 
its  tariff  database  to  anyone  with  die 
necessary  oompnter  equipment  It  was 
even  suggeated  that  the  Department 
should  provide  the  data  for  carriers  to 
run  their  fare/rate  quote  systems. 
AnoAer  aspect  of  paWc  access  was  - 
addressed  by  two  commenters  who 
requested  that  the  Department  require 
the  carriers,  or  their  agents,  to  continue 
to  provide  printed  copies  of  tariffs  for 
those  entities  whidi  do  not  possess  the 
computer  facilities  needed  to  access  the 
electronic  tariff  data:  another 
conunenter  stated  that  carriers,  or  their 
agents,  should  provide  electronic  access 
to  STPAs/tariffs  filed  with  the 
Department. 

We  propose  to  require  public  access 
at  Departmental  headquajiers  to  any 
electronically  filed  tariff-STPA.  coupled 
with  a  requirement  that  the  carrier,  or  its 
agent  m^  the  dectronic  tariff 
available  to  any  person  on  a  remote 
access  basis,  for  a  subscription  fee.  This 
service  may  be  provided  without  charge 
or  at  a  cha^  which  may  not  exceed  a 
reasonable  estimate  of  the  added  cost  of 
providing  this  service. 

One  issue  on  which  there  was  near 
unanimous  agreement  was  that  the 
Department  should  take  steps  to  amend 
or  eliminate  its  posting  requirement. 
These  requirements  provide  that  each 
carrier  must  maintain  copies  of  all 
tariffs  at  each  of  its  airport  and  dty 
offices.  We  will  address  this  issue  in  a 
contemporary  rulemaking 

Comments  were  filed  concerning  the 
security  of  the  tariff  data  (for  example, 
who  can  access  what  data,  and  when). 
The  consensus  was  that  the  security  of 
tariff  data  is  very  important  One 
commenter  noted  that  the  Department 
should  establish  ways  of  certifying 
electronic  tariff  data  as  die  offidal 
records  of  the  Department  We  have 
induded  a  number  of  provisions  in  our 
proposal  expresdy  designed  to  ensure 
adequate  security  and  certifiability  of 
our  records. 

With  respect  to  filing  fees  or  user 
charges  in  connection  with  an 
automated  systeia,  one  commenter 
noted  that  die  Department  should  not 
expect  the  public  to  bear  the  entire 
expense  of  development  and  operation 
of  such  a  system.  Instead,  functing  for 
automated  systems  should  come  fiom  a 
mix  of  fifing  fees,  user  charges,  and 
general  appropriations.  ATPCO's 
petition  raised  the  filing  fee  issue  and 
we  have  addressed  it  in  the  body  of  our 
discussion.  , 

There  were  several  comments  that 
expressed  the  hope  that  an  automated 
tariff  filfaig  system  would  reduce  the 
numbo*  ofSTPA's  needed  to  be  filed 
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with  the  Department  while  speeding  op 
the  approval  process  on  those  still 
necessary.  One  commenter  suggested 
that  we  coukl  achieve  this  result  by 
amending  the  statutory  filing  periods. 
We  believe  that  the  effidendes 
associated  with  the  ability  of  carriers  to 
file  tariffs  electronically  would  result  in 
a  reduction  of  the  many  inadvertent 
errors  caused  by  a  paper  system.  Such  a 
reduction  in  errors  should  result  in  a 
decrease  in  the  number  of  STPA's 
required  to  correct  these  errors.  With 
respect  to  expediting  the  approval 
process  for  STPA's.  we  note  that  one 
commenter  suggested  that  the 
Department  should  implement  an 
"automated  approval"  mechanism— for 
example,  diat  STPA's  would  be 
automatically  approved  if  not  acted 
upon  within  a  spedfied  period  of  time 
after  filing.  This  type  of  proposal  is 
clearly  b^ond  the  scope  of  the  relief  we 
are  proposing  and  moreover,  would 
raise  significant  questions  about 
consistency  with  our  statuoty  and 
regulatory  obligations.  However,  we 
note  that  even  under  our  manual  tariff 
filing  system,  we  strive  to  process  an 
STPA  widiin  48  hours.  Further,  to  the 
extent  that  the  Department  is  able  to 
realize  increased  effidendes  from  the 
proposed  rule,  we  would  certainly 
expect  such  effidendes  to  result  in  a 
more  rapid  response  time  to  the  industry 
and  the  public. 

There  were  several  comments 
concerning  the  operation  of  the 
electronic  tariff  system.  These  included 
a  request  that  die  justifications  supplied 
by  a  carrier  in  support  of  a  proposed 
tariff  or  STPA  would  be  available  to  the 
public  that  the  Department  should 
provide  notice  to  the  carrier  or  agent  of 
any  action  taken  on  a  fare  filing,  along 
with  the  reason  form  the  rejection  of  any 
fare  filing  or  denial  of  an  STPA:  that 
tariffs  filed  electronically  should  be 
available  to  the  public  as  soon  as  they 
are  filed  with  the  Department  and  that 
the  Department  should  maintain  a 
history  file  as  diacusaed  in  the  ANPRM. 
Our  proposed  rale  addresses  these 
concerns.  With  respect  to  die 
maintenance  of  historical  data,  the  rule 
pn^ioses  diat  a  carrier,  or  its  agent 
must  maintain  tariff  data  on — line  few  a 
period  of  two  years  aha  it  becomes 
inactive.  After  diat  time,  the  carrier,  or 
its  agent  would  provide  the  Department 
with  this  inactive  tariff  data  on 
madiine-readable  tapes,  or  odier 
mutually  acceptable  dectronic  medium. 
Public  access  to  this  data  can  be 
requested  at  Departmental 
headquarters. 

One  suggestion  which  we  have  not 
adopted  is  diat  a  DOT  automated  tariff 


system  should  provide  carriers  access  to 
die  Standard  Foreign  Fare  Levd  (^FL) 
and  Standard  Foreign  Rate  Levd  (SFRL) 
fare  and  rate  bases.  (These 
"bendunark"  fares  and  rates  are  one  of 
the  standards  against  which  the 
Department  analyzes  proposed  fares 
and  rates.)  This  suggestion  is  beyond  the 
scope  of  our  proposal,  ndiidi  is  directed 
only  toward  automating  the  passenger 
fare  filings  received  from  the  industry, 
not  the  Department's  entire  tariff 
system.  We  will,  however,  consider  such 
a  possibility  as  we  continue 
develoimient  of  our  automated  tariff 
system.  Similarly,  since  our  proposed 
rule  provides  only  for  the  electronic 
filing  of  passenger  fares  tariffs,  we  are 
not  addressing  at  this  time  those 
comments  regarding  other  tariff  matters, 
such  as  cargo  rates  or  the  content  and 
format  of  nde  provisions.  We  also  note 
that  several  commenters  proposed 
general  outlines  of  how  an  automated 
tariff  system  could  be  structured.  Again, 
we  will  consider  all  of  these  comments 
as  the  Department  moves  forward  with 
the  tariff  automation  process. 

A  commenter  suggested  that  the 
Department  should  perform  a  cost/ 
benefit  study  on  electronic  tariff  filing. 
In  fact  we  have  conducted  such  a  study. 
Automation  of  the  OIA  Tori ff  System,  A 
Cost  Benefit  Analysis,  March  1987,  a 
copy  of  which  is  included  in  Docket 
43343.  We  have  fully  considered  the 
cost/benefit  implications  of  our 
proposed  rule  and  have  discussed  them 
in  our  Regulatory  Evaluatioa 

A  commenter  suggested  that  the 
Department  implement  a  "pilot"  system 
before  final  implementation  of  an 
automated  tariff  system.  In  this 
connection,  in  order  to  provide  a  smooth 
transition  fix)m  paper  tariff  filing  to 
electronic  tariff  filing,  we  propose  to 
require  carriers  filing  electronically  to 
continue  filing  paper  tariffs  for  a  period 
of  90  days,  or  until  such  time  as  we  shall 
deem  paper  filing  no  longer  to  be 
necessary. 

A  commenter  noted  that  tariff 
automation  will  be  a  major  undertaking, 
and  that  the  issues  associated  with 
system  development  should  be  carefully 
considered:  the  commenter  urged  the 
Department  to  proceed  very 
methodically  in  system  development  A 
commenter  stated  that  the  Department 
should  pay  carefiil  attention  to 
determining  not  only  its  own  needs,  but 
also  die  needs  of  outdde  users.  We 
agree  that  development  of  a  fully 
automated  tariff  system  such  as 
envisioned  in  our  ANPRM  plainly 
demands  thorough  conuderation  and 
careful  attention  to  methodology  and  the 
need  of  all  users.  Recognizing  this. 


however,  we  are  also  mindful  diat  we 
have  reached  a  point  where  some  type 
of  relief,  however  limited,  is  absotntdy 
essential  if  the  Department  and  the 
industry  are  to  continue  to  fulfill  their 
tariff  responsibilities.  We  have 
undertaken  the  proposed  rulemaking  to 
provide  such  rdief  while  we  continue 
our  effmts  at  devdoping  a  fully 
automated,  integrated  tariff  system. 

Finally,  a  commenter  stated  diet  the 
Department's  convernon  to  an 
automated  tariff  environment  should  not 
hamper  a  carrier's  ability  to  compete  in 
the  international  aviation  marice^lace. 
Rather,  it  should  fadlitate  a  carrier's 
ability  to  compete.  We  point  out  in  this 
connection,  that  one  of  our  major  goals 
in  establishing  an  automated  tariff 
system  is  to  make  tariff  filing  more 
effident  both  for  the  industry  and  the 
Department  We  beHeve  that  this 
proposal  would  in  no  way  diminish  a 
carrier's  ability  to  compete;  in  feet  we 
believe  that  it  would  enaUe  carriers  to 
compete  more  effectively. 

Executive  Order  122B1.  Regolatofy 
Flexibility  Act.  and  Papanmirk 
Reduction  Act.  Federalism  Assessment 

The  Department  certifies  diat  this 
rul6,  if  adopted  as  pn^Kwed.  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291.  It  is,  however,  conddered  a 
significant  rule  under  the  Department's 
polides  and  procedures  because  it 
involves  important  Departmental 
polides  and  is  a  matter  of  significant 
interest  to  the  aviation  industry.  We 
have  prepared  a  Regulatory  Evaluation 
which  is  summarized  below.  Copies  of 
the  evaluation  have  been  placed  in 
Docket  43343.  (A  copy  may  be  obtained 
by  contacting  Thomas  G.  Mo<»e,  Chief. 
Tariffo  Division.  P-44,  Department  of 
Transportation.  400  7di  Stiwt  SW., 
Washington,  DC  20S90,  Tdephone: 
(202)388-2414.)  Furtiier,  I  certify  diat  die 
proposed  rule  would  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  die  Regdatc»y 
FlexibiUty  Act  Pub.  L  96-354.  Virtually 
all  airiines  that  provide  international  air 
transportation  are  large  corpmations. 
This  notice  of  proposed  rulemaking  has 
been  analyzed  in  accordance  with  the 
prindfrfes  and  criteria  contained  in 
Executive  Order  12612.  and  it  has  been 
determined  that  the  concepts  discussed 
therein  do  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment. 

With  respect  to  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511. 
our  proposal  would  produce  a  small 
increase  in  the  earners'  reporting  burden 
because  of  their  need  to  make  fonnal 
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application  to  file  electronically.  This 
new  information  requirement  has  been 
submitted  to  the  Oflice  of  Management 
and  Budget  for  approval. 

However,  we  believe  that  the  net 
paperwork  burden  associated  with  the 
tariff  niing  requirements  should 
dramatically  decrease.  For  example,  in 
1987,  the  international  airlines  filed  with 
the  Department  241,230  tariff  pages 
applicable  to  international  air 
transportation.  Of  this  total,  219.503 
applied  to  passenger  service,  and  21,727 
applied  to  cargo  service.  Of  the  241,230 
tariff  pages  filed,  we  estimate  that  65 
percent  involved  passenger  fares  only. 
Assuming  all  carriers  currently  flling 
tariffs  in  paper  form  elect  to  file 
electronically,  we  would  estimate  an 
actual  paperwork  reduction  of  142.676 
pages  nied  with  the  Department,  which 
would  produce  a  reduction  of 
approximately  60  percent  in  the 
paperwork  burden. 

As  we  said  above,  carriers,  or  their 
agents,  electing  to  file  tariffs 
electronically  will  be  subject  to  a  new 
reporting  requirement.  Specifically,  they 
will  need  to  make  a  one-time  application 
under  9  221.260  for  authorization  to  file 
tariffs  electronically.  However,  we 
expect  these  applications  to  be 
straightforward  and  short,  not  exceeding 
a  few  pages.  Given  the  thousands  of 
pages  of  paperwork  to  be  saved  by 
adoption  of  the  electronic  filing  option, 
we  believe  that,  on  balance,  the 
paperwork  involved  in  the  initial 
application  would  be  a  minor  burden. 

Regulatory  Evaluation 

The  Department  received  many 
comments  to  our  ANPRM  which 
indicated  that,  while  electronic  filing 
could  be  expected  to  reduce  the  costs  of 
filing  tariffs,  the  magnitude  of  any  such 
changes  were  difficult  to  quantify 
absent  a  specific  ETS  proposal.  This 
section  summarizes  the  estimated 
economic  impact  of  our  proposed  rule. 
We  welcome  public  and  industry 
comments  on  these  findings. 

In  our  ANPRM.  we  set  out  the  costs  to 
the  government  (over  $500,000  a  year) 
and  to  the  industry  (at  least  $5  million  a 
year]  of  Hling  and  processing  printed 
tariffs,  as  well  as  the  potential  benefits 
which  could  accrue  to  both  if  the  tariff 
filing  system  was  automated.  Comments 
to  that  ANPRM  confirmed  that 
automation  would  be  beneficial.  Our 
March  1987  Cost-Benefit  Analysis, 
which  detailed  costs  (in  excess  of  $21 
million  a  year,  with  78  percent  of  such 
costs  being  borne  by  the  industry)  and 
benefits  that  could  accrue  to  both  the 
Government  and  the  industry  with 
automation,  further  concluded  that  it 
was  clearly  cost-effective  to  automate 
the  tariff  filing  function. 


In  its  petition.  ATPCO  stated  that  the 
ability  to  file  fares  tariffs  electronically 
would  reduce  industry  tariff  costs  by 
over  $2.5  million  per  year,  just  for 
printing  costs.  ATPCO  went  on  to  state 
that  the  industry  would  also  benefit 
financially  from  the  ability  to  implement 
new  fare  packages  more  quickly  in  an 
automated  environment  than  under  the 
paper  filing  system. 

The  government  would  also  benefit. 
Right  now,  our  tariff  workload  has 
reached  a  saturation  point  and  we  fully 
expect  this  workload  to  continue  to 
increase  substantially.  Under  these 
circiunstances,  we  are  finding  it 
increasingly  difficult  to  fulfill  our 
statutory  and  regulatory  responsibilities. 

A  principal  feature  of  our  proposed 
rule  is  that  it  would  be  permissive.  That 
is,  it  would  provide  carriers  wishing  to 
file  fares  electronically  the  option  of 
doing  so.  It  would  not,  however, 
eliminate  the  current,  paper-based 
system.  Carriers  preferring  to  file  as 
they  have  been  doing  could  continue  to 
do  so.  We  believe  the  rule  would  reduce 
economic  and  paperwork  burdens  on 
the  industry  and  on  the  government  But 
the  key  point  is  that  the  impact  of  this 
rule  is  within  the  discretion  of  the 
affected  parties.  To  the  extent  that  there 
is  impact,  the  impact  promises  to  be 
positive. 

We  believe  that  the  proposal  we  have 
outlined  would  provide  the  Department 
and  the  industry  with  some  much- 
needed  paperwork  relief,  even  while  the 
Department  continues  its  work  on  the 
ETS.  We  reached  our  conclusion  after 
considering  several  other  options.  These 
options  were  discussed  earlier  in  this 
rulemaking,  along  with  the  reasons  for 
their  rejection. 

List  of  Subjects 

14  CFR  Part  221 

Air  fares  and  rates;  Explosives; 
Freight;  Handicapped;  Contracts; 
Claims:  Consumer  protection;  Travel. 

14  CFR  Part  389 

Archives  and  records. 

This  proposed  rule  is  being  issued 
under  the  authority  delegated  to  the 
Assistant  Secretary  for  Policy  and 
International  Affairs  contained  in  49 
CFR  1.5e(j)(2)(ii).  For  the  reasons  set 
forth  in  the  preamble,  the  Department  of 
Transportation  proposes  to  amend  14 
CFR  Parts  221  and  389  as  follows: 

PART221~TARIFFS 

1.  The  Authority  citation  for  Part  221 
would  continue  to  read  as  follows: 

Authority:  Sees.  102, 204, 401, 402, 403, 404, 
411.  410. 1001, 1002,  Pub.  L  85-728.  as 


amended.  72  Stat.  74a  743. 754.  757.  758,  760. 
789.  771.  788;  49  U.S.C  1302. 1324. 1371, 1372, 
1373. 1374. 1381, 1481. 1482. 

2.  Subpart  W  would  be  added  to  the 
Table  of  Contents  for  Part  221  as 
follows: 

Subpart  W-Etoetronleally  Fled  Tariffs 

221.251    Applicability  of  the  subpart. 

221.280    Requirements  for  filing. 

221.270    Time  for  Tiling  and  computation  of 

time  periods. 
221.275    Requirement!  for  filing  paper  tariffs. 
221.280    Content  and  explanation  of 

abbreviations,  reference  marks  and 

symbols. 

221.282  Statement  of  filing  witli  foreign 
governments  to  l>e  shown  in  air  carrier's 
tariff  filing. 

221.283  The  filing  of  tariffs  and  amendments 
to  tariffs. 

221.284  Unique  rule  numl>era  required. 

221.285  Adoption  of  provisions  of  one 
carrier  by  another  carrier. 

221.286  Justification  and  explanation  for 
certain  fares. 

221.287  Statement  of  fares. 

221.300  Suspension  of  tariffs. 

221.301  Cancellation  of  suspended  matter. 

221.302  Special  tariff  permission. 
221.400  Discontinuation  of  electronic  tariff 

system. 
221.500    Filing  of  paper  tariffs  required. 
221.600    Transmission  of  electronic  tariffs  to 

sub8cril>ers. 
221.700    Actions  under  assigned  authority 

and  petitions  for  review  of  staff  action. 

3.  Section  221.4  would  be  amended  to 
add  the  following  definitions  in 
alphabetical  order. 

§221.4    DafMtlons. 


"Area  No.  1"  means  all  of  the  North 
and  South  American  Continents  and  the 
islands  adjacent  thereto;  Greenland; 
Bermuda;  the  West  Indies  and  the 
islands  of  the  Caribbean  Sea;  and  the 
Hawaiian  Islands  (including  Midway 
and  Palmyra). 

"Area  No.  2"  means  all  of  Europe 
(including  that  part  of  the  Union  of  the 
Soviet  Socialist  Republics  in  Europe) 
and  the  islands  adjacent  thereto; 
Iceland;  the  Azores;  all  of  Afi-ica  and  the 
islands  adjacent  thereto;  Ascension 
Island;  and  that  part  of  Asia  lying  west 
of  and  including  Iran. 

"Area  No.  3"  means  all  of  Asia  and 
the  islands  adjacent  thereto  except  that 
portion  incuded  in  Area  No.  2;  all  of  the 
East  Indies,  Austraha,  New  2^aland, 
and  the  islands  adjacent  thereto;  and 
the  islands  of  the  Pacific  Ocean  except 
those  included  in  Area  No.  1. 
•        •        •        •        • 

"Bundled  normal  economy  fare" 
means  the  lowest  one-way  fare 
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available  for  unrestricted,  on-demand 
service  in  any  city-pair  market 

"CTR"  means  •  video  display  terminal 
that  uses  a  cathode  ray  tube  as  the 
image  medium. 

"Direct-service  market"  means  an 
international  m^cet  vthen  the  carrier 
provides  service  either  on  a  nonstop  or 
single-fli^t-number  basis,  including 
change-of-gauge. 

"ECAC  agreement"  means  the 
Memorandum  of  Understanding 
between  the  United  States  and  various 
member  nations  of  the  European  Civil 
Aviation  Conference,  signed  on 
December  17. 1062.  as  revised  and 
renewed  on  October  11, 1984.  as  further 
revised  and  renewed  on  February  13. 
1987.  and  as  may  be  subsequently 
further  revised  and  renewed. 

"Electronic  tariff"  means  an 
international  passenger  fares  tariff  or  a 
special  tariff  permission  application 
transmitted  to  the  Department  by  means 
of  an  electronic  medium,  and  containing 
fares  for  the  transportation  of  persons 
and  their  baggage  or  property,  and 
including  such  associated  data  as 
arbitraries,  footnotes,  routings,  and  fare 
class  explanations. 

"Field"  means  a  specific  area  of  a 
record  used  for  a  particular  category  of 
data. 

"Filer"  means  an  air  carrier,  foreign 
air  carrier,  or  tariff  publishing  agent  of 
such  a  carrier  filing  electronic  tariffs  on 
its  behalf  in  conformity  with  this 
subpart. 

"Official  DOT  tariff  database"  means 
those  data  records  constituted  pursuant 
to  9  221.283  and  221.286  of  this  subpart, 
which  are  in  the  custody  of.  and  are 
maintained  by.  the  Department  of 
Transportation. 

"On-line  tariff  database"  means  the 
remotely  accessible,  on-line  version, 
maintained  by  the  filer,  of  (1)  the 
electronically  filed  tariff  data  submitted 
to  the  official  DOT  tariff  database,  and 
(2)  the  Departmental  approvals, 
disapprovals,  and  other  actions,  as  well 
as  any  Departmental  notation 
concerning  such  approvals, 
disapprovals,  or  other  actions,  that 
Subpart  W  of  Part  221  requires  the  filer 
to  maintain  in  its  database. 

"SFFL"  means  the  Standard  Foreign 
Fare  Level  as  estaUished  by  the 
Department  of  Tran^Mtrtation  under 
section  1002  of  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1482). 
•        •        *        •        • 

"Unbundled  normal  economy  fare" 
means  the  lowest  one-way  fare 


available  for  on-demand  s«vice  in  any 
city-pair  mariiet  which  is  restricted  in 
some  way,  e^.  by  limits  set  and/or 
charges  imposed  for  enroute  stopovers 
or  transfers. 

4.  Subpart  W  would  be  added  to  Part 
221  as  follows: 

Subpvt  W—ElMtronicaly  fltod  tariffs 

{221.251    AppacabMty  of  ttw  subpart 

(a)  Any  carrier,  consistent  with  the 
provisions  of  this  subpart  and  Part  221 
generally,  may  file  its  international 
passenger  fares  tariffs  electronically  in 
machine-readable  form  as  an  alternative 
to  the  filing  of  printed  paper  tariffs  as 
provided  for  elsewhere  in  Part  221.  This 
subpart  applies  to  all  carriers  and  tariff 
publishing  agents  and  may  be  used  by 
either  if  the  carrier  or  agent  complies 
with  the  provisions  of  Subpart  W.  Any 
carrier  or  agent  that  files  electronically 
under  this  subpart  must  transmit  to  the 
Department  the  remainder  of  the  tariff  in 
a  form  consistent  with  Part  221. 
Subparts  A-V  on  the  same  day  that  the 
electronic  tariff  would  be  deemed 
received  undo-  8  221.270(b). 

(b)  To  the  extent  that  Subpart  W  is 
inconsistent  with  the  remainder  of  Part 
221,  Subpart  W  shall  govern  die  filing  of 
electronic  tariffs.  In  all  other  respects. 
Part  221  remains  in  full  force  and  effect 

{221.260    Requlrementafoffiig. 

(a)  No  carrier  or  filing  agent  shall  file 
an  electronic  tariff  unless,  prior  to  filing, 
it  has  signed  a  maintenance  agreement 
or  agreements,  furnished  by  the 
Department  of  Transportation,  for  the 
maintenance  and  security  of  the  on-line 
tariff  database. 

(b)  No  carrier  or  agent  shall  file  an 
electronic  tariff,  unless,  prior  to  filing,  it 
has  submitted  to  the  Department's 
Office  of  bitemational  Aviation,  Tariffs 
Division,  and  received  approval  of,  an 
application  containing  the  following 
commitments: 

(1)  The  fUer  shall  file  tariffs 
electronically  only  in  such  format  as 
shall  be  agreed  to  by  the  filer  and  the 
Department  (The  filer  shall  include  with 
its  application  a  proposed  fonnat  of 
tariff.  The  filer  shall  also  submit  to  the 
Department  all  information  necessary 
for  the  Department  to  determine  that  the 
proposed  fonnat  will  accommodate  the 
data  elements  set  forth  in  fi  221.283.) 

(2)  The  filer  shall  provide,  maintain 
and  install  in  the  Public  Reference  Room 
at  the  Department  (as  may  be  required 
bom  time  to  time)  one  or  more  CRT 
devices  and  printers  connected  to  its  on- 
line tariff  database.  Tbit  filer  shall  be 
responsible  for  the  tran^xirtation, 
installation,  and  maintenance  of  this 


equipment  and  shall  agree  to  identify 
and  hold  harmless  the  Department  md 
the  U.S.  Government  from  any  daims  or 
Uabilities  resulting  from  defects  in  the 
equipment  its  installatioD  or 
maintenance. 

(3)  The  filer  shall  provide  public 
access  to  its  on-line  tariff  database,  at 
Departmental  headquarters,  during 
normal  business  hoars. 

(4)  The  filer  shaU  provide  die 
Department  access  to  its  on-line  tariff 
database  24  hours  a  day.  7  days  a  wedL 

(5)  The  access  required  at 
Departmental  headquarters  by  diis 
subpart  diall  be  provided  at  no  cost  to 
the  public  or  the  Department 

(6)  Hie  filer  shall  ensure  that  the 
Department  shall  have  the  sole  ability  to 
approve  or  disapprove  electronically 
any  tariff  filed  with  the  Department  and 
the  ability  to  note,  record  and  retain 
electronically  die  reasons  for  approval 
or  disapprovaL  The  carrier  or  agent 
shall  not  make  any  changes  in  data  or 
delete  data  after  it  has  been  transmitted 
electronically,  regardless  of  whether  it  is 
approved,  disapproved,  or  withdrawm. 
llie  filer  shall  be  requited  to  make  data 
fields  available  to  the  Department  in 
any  record  which  is  part  of  the  on-line 
tariff  database. 

(7)  The  filer  shall  maintain  all  fares 
filed  with  the  Department  and  all 
Departmental  approvals,  disapprovals 
and  other  actions,  as  well  as  all 
Departmental  notations  concerning  such 
approvals,  disapprovals  or  other 
actions,  in  the  on-line  tariff  database  for 
a  period  of  two  (2)  years  after  the  fare 
becomes  inactive.  After  this  period  of 
time,  the  carrier  or  agent  shall  provide 
the  Department  bee  of  charge,  with  a 
copy  of  the  inactive  data  on  a  machine- 
readable  tape  or  other  mutually 
acceptable  electronic  medium. 

(8)  The  filer  diall  ensure  that  its  on- 
line tariff  database  is  secure  against 
destruction  or  alteration  (except  as 
authorized  by  the  Department),  and 
against  tampering. 

(9)  Should  the  filer  terminate  its 
business  or  cease  filing  tarifb 
electronically,  it  shall  provide  to  the 
Department  on  a  machine-readable  tape 
or  any  other  mutually  acceptable 
electronic  medium,  contemporaneously 
with  the  cessation  of  such  business,  a 
complete  copy  of  its  on-line  tariff 
database. 

(10)  The  filer  shall  furnish  to  the 
Department  on  a  daily  basis,  on  a 
machine-readable  tape  or  any  other 
mutually  acceptable  electronic  medium, 
all  transactions  made  to  its  on-line  tariff 
database. 

(11)  The  filer  shall  afford  any 
authorized  Departmental  official  fuU, 
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free,  and  uninhibited  access  to  its 
facilities,  databases,  documentation, 
records,  and  application  programs, 
including  support  functions, 
environmental  security,  and  accounting 
data,  for  the  purpose  of  ensuring 
continued  effectiveness  of  safeguards 
against  threats  and  hazards  to  the 
security  or  integrity  of  its  electronic 
tariffs,  as  defined  in  this  subpart. 

(12)  The  filer  must  provide  a  field  in 
the  Government  Filing  File  for  the 
signature  of  the  approving  U.S. 
Govenunent  OfBcial  through  the  use  of 
a  Personal  Identification  Number  (PIN). 

(13)  The  filer  shall  provide  a  leased 
dedicated  data  conditioned  circuit  with 
sufficient  capacity  (initially  not  less 
than  9.6K  baud  rate)  to  handle  electronic 
data  transmissions  to  the  Department. 
Further,  the  filer  must  provide  for  a 
secondary  or  a  redundancy  circuit  in  the 
event  of  the  failure  of  the  dedicated 
circuit  The  secondary  or  redundancy 
circuit  must  be  equal  to  or  greater  than 
4.8K  baud  rate.  The  primary  data  circuit 
provided  to  access  the  on-line  tariff 
database  must  be  capable  of  being 
restored  within  four  hours  after  failure. 

1 221.270    Tim*  for  filing  and  computation 
of  Unw  pailods. 

(a)  A  tariff,  or  revision  thereto,  or  a 
special  tariff  permission  application 
may  be  electronically  filed  with  the 
Department  immediately  upon 
compliance  with  9  221.260,  and  anytime 
thereafter,  subject  to  S  221.500.  The 
actual  date  and  time  of  filing  shall  be 
noted  with  each  filing. 

(b)  For  the  purpose  of  determining  the 
date  that  a  tariff,  or  revision  thereto, 
filed  pursuant  to  this  Subpart,  shall  be 
deemed  received  by  the  Department: 

(1)  For  all  electronic  tariffs,  or 
revisions  thereto,  filed  before  5:30  p.m. 
local  time  in  Washington,  DC  on  Federal 
business  days,  such  date  shall  be  the 
actual  date  of  filing. 

(2)  For  all  electronic  tariffs,  or 
revisions  thereto,  filed  after  5:30  p.m. 
local  time  in  Washington,  DC  on  Federal 
business  days,  and  for  all  electronic 
tariffs,  or  revisions  thereto,  filed  on  days 
that  are  not  Federal  business  days,  such 
date  shall  be  the  next  Federal  business 
day. 

S  221.27S    Raqulramant  for  filing  paper 


in  accordance  with  the  requirements  of 
Subparts  A-V  of  Part  221.  No  tariff  or 
revision  thereto,  filed  electronically 
under  this  subpart  shall  contain  an 
effective  date  which  is  at  variance  with 
the  effective  date  of  the  supporting 
paper  tariff,  except  as  authorized  by  the 
Department 

(o)  Any  printed  justifications,  or  other 
information  accompanying  a  tariff,  or 
revision  thereto,  filed  electronically 
under  this  subpart  must  be  received  by 
the  Department  on  the  same  date  as  any 
tariff,  or  revision  thereto,  filed 
electronically. 

(c)  If  a  filer  submits  a  filing  which  fails 
to  comply  with  paragraph  (a),  or  if  the 
filer  fails  to  submit  the  information  in 
conformity  with  paragraph  (b),  the  filing 
will  be  subject  to  rejection,  denial,  or 
disapproval,  as  applicable. 

S221.2M   Content  and  axpianatlon  of 
abbravlaUons.  rafarwtcc  inarlia  and 


(a)  Any  tariff,  or  revision  thereto,  filed 
in  paper  format  which  accompanies, 
governs,  or  otherwise  affects,  a  tariff 
filed  electronically,  must  be  received  by 
the  Department  on  the  same  date  that  a 
tariff  or  revision  thereto,  is  filed 
electronically  with  the  Department 
under  9  221.270(b).  Further,  such  paper 
tariff,  or  revision  thereto,  shall  be  filed 


(a)  Content  The  format  to  be  used  for 
any  electronic  tariff  must  be  that  agreed 
to  in  advance  as  provided  for  in 

9  221.260,  and  must  include  those  data 
elements  set  forth  in  9  221.283.  Those 
portions  that  are  filed  in  paper  form 
shall  comply  hi  all  respects  with  Part 
221,  Subparts  A-V. 

(b)  Explanation  of  Abbreviations. 
Reference  Marks  and  Symbols. 
Abbreviations,  reference  marks  and 
symbols  which  are  used  in  the  tariff 
shall  be  explained  in  each  tariff. 

(1)  The  following  symbols  shall  be 
used: 

R — Reduction. 

I — Increase. 

N — New  Matter. 

X — Canceled  Matter. 

C — Change  in  Footnotes,  Routings.  Rules 

or  Zones. 
E — Denotes  change  in  Effective  Date 

only. 

(2)  Other  symbols  may  be  used  only 
when  an  explanation  is  provided  in  each 
tariff  and  such  symbols  are  consistent 
throughout  all  the  electronically  filed 
tariffs  bom  that  time  forward. 

9221.2S2    Statemant  of  flNng  wnti  foreign 
govommanls  to  Im  shown  In  sir  carrlar's 
tariff  fWnga. 

(a)  Every  electronic  tariff  filed  by  or 
on  behalf  of  an  air  carrier  that  contains 
fares  which,  by  international  convention 
or  agreement  entered  into  between  any 
other  country  and  the  United  States,  are 
required  to  be  filed  with  that  country, 
shall  include  the  following  statement: 

The  rates,  fares,  charges,  classifications, 
rules,  regulations,  practices,  and  services 
provided  herein  have  been  filed  in  each 
country  in  which  filing  is  required  by  treaty, 
convention,  or  agreement  entered  into 


l>etween  that  country  and  the  United  States, 
in  accordance  «vith  the  provisions  of  the 
applicable  treaty,  convention,  or  agreement 

(b)  The  statement  referenced  in 

9  221.282(a)  may  be  included  with  each 
filing  advice  by  the  inclusion  of  a 
symbol  which  is  properly  explained 

(c)  The  required  symbol  may  be 
omitted  from  an  electronic  tariff  or 
portion  thereof  if  the  tariff  publication 
that  has  been  filed  with  any  other 
country  pmuant  to  iU  tariff  regulations 
bears  a  tariff  filing  designation  of  that 
country  in  addition  to  the  CA.B./D.O.T. 
number  appearing  on  the  tariff. 

9221.20   ThafJngoftwmsand 
anwndnMnts  to  tarlffa. 

All  electronic  tariffs  and  amendments 
filed  under  this  subpart  including  those 
for  which  authority  is  sought  to  effect 
changes  on  less  than  bilateral/statutory 
notice  under  9  221.302,  shall  contain  the 
following  data  elements: 

(a)  A  Filing  Advice  Status  File— 
which  shall  include: 

(1)  Filing  date  and  time; 

(2)  Filing  advice  number. 

(3)  Reference  to  carrier 

(4)  Reference  to  geographic  area  and 
to  affected  tariff  number 

(5)  Effective  date  of  amendment  or 
tariff: 

(6)  A  place  for  government  action  to 
be  recorded:  and 

(7)  Reference  to  the  Special  Tariff 
Permission  when  appHcable. 

(b)  A  Government  Filing  File — which 
shall  include: 

(1)  Filing  advice  number 

(2)  Carrier  reference; 

(3)  Filing  date  and  time; 

(4)  Proposed  effective  date; 

(5)  Justification  text  reference  to 
geographic  area  and  affected  tariff 
number 

(6)  Reference  to  the  Special  Tariff 
Permission  when  applicable; 

(7)  Government  control  data, 
including  places  for 

(i)  Name  of  the  government  analyst 
except  that  this  data  shall  not  be  made 
public,  notwithstanding  any  other 
provision  in  this  or  any  other  subpart; 

(ii)  Action  taken; 

(iii)  Remarks,  except  that  this  data 
shall  not  be  made  public, 
notwithstanding  any  other  provision  in 
this  or  any  other  subpart 

(iv)  Date  action  is  taken;  and 

(v)  Personal  Identification  Number 
and 

(8)  Tariff,  or  proposed  changes  to  the 
tariffs,  including: 

(i)  Market 

(ii)  Fare  code; 

(iii)  One-way/roundtrip  (O/R); 

(iv)  Fare  Amount 


(v)  Currency; 

(vi)  Footnote  (FN); 

(vii)  Rule  Number 

(viii)  Routing  (RG); 

(ix)  Effective  date  and  discontinue 
date;  and 

(x)  Percent  of  change  from  previous 
fares. 

(c)  A  Historical  File — which  shall 
include: 

(1)  Market 

(2)  Fare  code; 

(3)  Une-way/roundtrip  (O/R): 

(4)  Fare  amount 

(5)  Currency; 

(6)  Footnote  (FN);' 

(7)  Rule  Number 

(8)  Routing  (RG); 

(9)  Effective  Date; 

(10)  Discontinue  Date; 

(11)  Government  Action; 

(12)  Carrier 

(13)  All  inactive  fares  (two  years); 

(14)  Any  other  fare  data  which  is 
essential;  and 

(15)  Any  necessary  cross  reference  to 
the  Government  Filing  File  for  research 
or  other  purposes. 

S  221.284    Unique  Rule  Numt>ers  Required. 

The  following  tariff  rule  numbers  shall 
be  used  in  conjunction  with  normal 
economy  fares  filed  pursuant  to  this 
Subpart. 

(a)  The  rule  number  for  all  "bundled" 
normal  economy  fares  shall  be  1000  for 
fares  between  a  point,  or  points,  in  the 
United  States,  its  territories  and 
possessions,  on  the  one  hand,  and  a 
point,  or  points,  in  Area  1  (excluding  the 
United  States,  its  territories  and/or 
possessions),  on  the  other  hand,  and,  for 
"unbundled"  normal  economy  fares, 
shall  be  1005. 

(b)  Except  as  otherwise  provided,  the 
rule  number  for  all  "bundled"  normal 
economy  fares  shall  be  2000  for  fares 
between  a  point  or  points,  in  the  United 
States,  its  territories  and  possessions, 
and  a  point  or  points,  in  Area  2  via  the 
Atlantic  Ocean;  aiid,  for  "unbundled" 
normal  economy  fares,  shall  be  2005. 
Exception:  when  transportation  is 
provided  via  the  Pacific  Ocean  the  rule 
numbers  shall  be,  respectively,  3000  and 
3005. 

(c)  Except  as  otherwise  provided,  the 
rule  number  for  all  "bundled"  normal 
economy  fares  shall  be  3000  for  fares 
between  a  point,  or  points  in  the  United 
States,  its  territories  and  possessions, 
and  a  point,  or  points,  in  Area  3  via  the 
Pacific  Ocean;  and,  for  "unbundled" 
normal  economy  fares,  shall  be  3005. 
Exception:  when  transportation  is 
provided  via  the  Atlantic  Ocean  the  rule 
numbers  shall  be,  respectively,  2000  and 
2005. 


9  221.285    Adoption  of  provisions  of  one 
carrier  by  anotlier  carrier. 

When  one  carrier  adopts  the  tariffs  of 
another  carrier,  the  effective  and 
prospective  fares  of  the  adopted  carrier 
shall  be  changed  to  reflect  the  name  of 
the  adopting  carrier  and  the  effective 
date  of  the  adoption.  Further,  the  filed 
tariff  shall  bear  a  notation  for  each  each 
of  the  fares  that  were  adopted.  Such 
notation  shall  reflect  the  name  of  the 
adopted  carrier  and  the  effective  date  of 
the  adoption. 

§  221.286    Justification  and  explanation  for 
certain  fares. 

Any  carrier  or  its  agent,  must  provide, 
as  to  any  new  or  increased  bundled  or 
unbundled  (whichever  is  lower)  on- 
demand  economy  fare  in  a  direct-service 
market,  a  comparison  between,  on  the 
one  hand,  that  proposed  fare,  and  on  the 
other  hand,  the  ceiling  fare  allowed  in 
that  market  based  on  either  the 
pertinent  ECAC  Zone  or  SFFL  If, 
however,  the  carrier's  proposed  fare  is 
intended  to  match  that  already 
approved  for  another  direct-service 
carrier,  the  proponent  carrier  may  forego 
the  comparison  and  instead,  simply 
identify  the  direct  competitor's  fare  it 
claims  to  match. 

§  221.287    Statement  of  fares. 

All  fares  filed  electronically  in  direct- 
service  markets  shall  be  filed  as  single 
factor  fares. 

§  221.300    Suspension  of  tariffs. 

(a)  A  rate,  fare,  charge,  change,  rule  or 
other  tariff  provision  that  is  suspended 
by  the  Department  pursuant  to  section 
1002  of  the  Act  (49  U.S.C.  1482)  shall  be 
noted  by  the  Department  in  the 
Government  Filing  File  and  the 
Historical  File. 

(b)  When  the  Department  vacates  a 
tariff  suspension,  in  full  or  in  part,  and 
after  notification  of  the  carrier  by  the 
Department  such  event  shall  be  noted 
by  the  carrier  in  the  Government  Filing 
File  and  the  Historical  File. 

(c)  When  a  tariff  suspension  is 
vacated  or  when  it  becomes  effective 
upon  termination  of  the  suspension 
period,  the  carrier  or  its  agent  shall 
refile  the  tariff  showing  the  effective 
date. 

§  221.301    Cancellation  of  suspended 
matter. 

When,  pursuant  to  an  order  of  the 
Department  the  cancellation  of  rules, 
fares,  charges,  or  other  tariff  provision  is 
required,  such  action  shall  be  made  by 
the  carrier  by  appropriate  revisions  to 
the  tariff. 


9221.302    Spscial  tariff  permtsskm. 

(a)  When  a  filer  submits  an  electronic 
tariff  or  an  amendment  to  an  electronic 
tariff  for  which  authority  is  sought  to 
effect  changes  on  less  than  bilateral/ 
statutory  notice,  and  no  related  tariff 
material  is  involved.  The  submission 
shall  bear  a  sequential  filing  advice 
number.  The  submission  shall  appear  in 
the  Government  Filing  File  and  the 
Filing  Advice  Status  File,  and  shall  be 
referenced  in  such  a  manner  to  cleariy 
indicate  that  such  changes  are  sought  to 
be  made  on  less  than  bilateral/statutory 
notice. 

(b)  When  a  filer  submits  an  electronic 
tariff  or  an  amendment  to  the  electronic 
tariff  for  which  authority  is  sought  to 
effect  changes  on  less  than  bilateral/ 
statutory  notice,  and  it  contains  related 
paper  uinder  9  221.275,  the  submission 
must  bear  a  sequential  filing  advice 
number  and  a  sequential  Special  Tariff 
Permission  Application  number  as 
prescribed  by  Subpart  P  of  14  CFR  Part 
221.  The  submission  shall  appear  in  the 
Government  Filing  File  and  the  Filing 
Advice  Status  File,  and  shall  be 
referenced  in  such  a  manner  to  clearly 
indicate  that  such  changes  are  sought  to 
be  made  on  less  than  bilateral/statutory 
notice. 

(c)  Departmental  action  on  the  Special 
Tariff  Permission  request  shall  be  noted 
by  the  Department  in  the  Government 
Filing  File  and  the  Filing  Advice  Status 
File. 

(d)  When  a  Special  Tariff  Permission 
has  been  approved  by  the  Department 
under  this  subpart,  the  filer  must  (1)  use 
the  permission  in  its  entirety  as  granted, 
unless  the  filer  chooses  not  to  submit  the 
approved  changes,  (2)  submit  all 
approved  changes  concurrently,  and  (3) 
submit  the  approved  changes  on  such 
notice  as  authorized  by  the  Department. 

(e)  Special  Tariff  Permissions  which 
are  not  implemented  within  15  days 
after  approval  by  the  Department  shall 
be  null  and  void. 

(f)  All  submissions  under  this  section 
shall  comply  with  the  requirements  of 

§  221.283. 

§  221.400    Discontinuation  of  electronic 
tariff  system. 

In  the  event  that  the  electronic  tariff 
system  is  discontinued,  or  the  source  of 
the  data  is  changed,  or  a  filer 
discontinues  its  business,  all  electronic 
data  records  prior  to  such  date  shall  be 
provided  immediately  to  the 
Department,  ft«e  of  charge,  on  a 
machine-readable  tape  or  other  mutually 
acceptable  electronic  medium. 
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After  approval  of  any  application  filed 
under  §  221.260  of  this  part  to  allow  a 
filer  to  file  tatith  electronically,  the  filer 
in  addition  to  filing  electronically  must 
continue  to  file  printed  tariffs  as 
required  by  Subparts  A-V  of  Part  221  for 
a  period  of  90  days,  or  until  such  time  as 
the  Department  shall  deem  such  filing 
no  longer  to  b«  necessary. 

§221.800    Transmission  of  sioctronie 
tariffs  to  subscribsrs. 

(a)  Each  filer  that  files  an  electronic 
tariff  under  this  subpart  shall  make 
available  to  any  person  so  requesting,  a 
subscription  service  meeting  the  terms 
of  paragraph  (b)  of  this  section. 

(b)  Under  the  required  subscription 
service,  remote  access  shall  be  allowed 
to  any  subscriber  to  the  on-line  tariff 
database,  including  access  to  the 
justification  required  by  S  221.286.  The 
subscription  service  shall  not  preclude 
the  offering  of  additional  services  by  the 
filer  or  its  agent. 

(c)  The  filer  at  its  option  may 
establish  a  charge  for  providing  the 
required  subscription  service  to 
subscribers:  Provided,  that  the  charge 
may  not  exceed  a  reasonable  estimate 
of  die  added  cost  of  providing  the 
service. 


§  221.700    Actlona  under  i 

auUwrlty  and  petitions  for  review  of  staff 

action. 

When  an  electronically  filed  record 
which  has  been  submitted  to  the 
Department  under  this  subpart,  is 
disapproved  (rejected),  or  a  special  tariff 
permission  is  approved  or  denied,  under 
authority  assigned  by  the  Department  of 
Transportation's  Regnlations.  14  CFR 
385.13.  such  actions  shaU  be  understood 
to  include  the  following  provisions: 

(a)  Applicable  to  a  Record  or  Records 
Which  is/an  Diaspproved  (rejected/: 
The  record(s)  disapproved  (rejected)  is/ 
are  void,  without  force  or  effect,  and 
must  not  be  used. 

(b)  Applicable  to  a  record  or  records 
which  is/are  disapproved  (rejected), 
and  to  special  tariff  permissions  which 
are  approved  or  denied:  This  action  is 
taken  under  authority  assigned  by  the 
Department  of  Transportation  in  its 
Organization  Regulations.  14  CFR  385.13. 
Persons  entitled  to  petition  for  review  of 
this  action  pursuant  to  the  Department's 
Regulations.  14  CFR  385.50.  may  file 
such  petitions  wHhin  seven  days  after 
the  date  of  the  actkm.  This  actioR  shall 
become  effective'immediateiy.  and  the 
filing  of  a  petition  for  review  shall  not 
preclude  its  effectiveness. 


PART  389-FEES  AND  CHARGES  FOR 
SPECIAL  SERVICES 

1.  The  authority  citation  for  Part  380 
would  continue  to  read  as  follows: 

Airihofily:  Sectiona  204. 1002,  Pub.  L  85- 
726,  as  amended,  72  Stat.  743, 797: 49  U.S.C 
1324.  ISOZ.  Act  of  August  31, 1951,  Ch.  378.  95 
Stat.  288;  31  U.S.C  483a. 

2.  Section  389.20  would  be  revised  to 
read  as  follows: 

{388.20    AppNcal>iitty  of  subpart 

(a)  This  subpart  applies  to  the  filing  of 
certain  documents  and  records  at  the 
Department  by  nongovernment  parties, 
and  prescribes  fees  for  their  processing. 

(b)  For  the  purpose  of  this  subpart 
record  means  those  electronic  tariff 
records  submitted  to  the  Department 
under  Subpart  W  of  14  CF  Part  221.  and 
contains  that  set  of  information  whidi 
describes  one  (1)  tariff  fare,  or  that  set 
of  information  which  describes  one  (1) 
related  element  associated  with  such 
tariff  fare. 

S389L21    [Awandadl 

3.  Section  389.21(a)  introductory  text 
would  be  amended  by  adding  "or 
record"  after  the  word  "document". 

4.  In  S  389.22.  paragraph  (a)  would  be 
redesignated  as  paragraph  (a)(1)  and  a 
new  paragraph  (a)(2)  wotUd  be  added  as 
followr 

{388.22    Falur*  to  mate  proper  payment 

(a)(1)  •  •  * 

(2)  Except  as  provided  in  §  389.23. 
recorda  which  are  not  accompanied  by 
the  appropriate  filing  fees  shall  be 
retained  and  considered  filed  with  the 
Department  The  Department  will  notify 
the  filer  concerning  the  nonpayment  or 
underpayment  of  the  filing  fees,  and  will 
also  notify  the  filer  that  the  records  will 
not  be  processed  until  the  fees  are  paid 
•        •        •        •        • 

5.  The  table  in  |  389.25  would  be 
designated  as  paragraph  (a)  and  a 
heading  added  reading: 


S388.2S  /tchsdelseti 

[a)  Document-filing  fees.  *  '  ' 
&  Section  385.25(b)  would  be  added 
reading  as  follows: 

{388.28    [Amended] 


Issued  in  Washington,  DC  on  July  1, 1968. 
Matthew  V.  Scocozza, 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc  18-15277  Filed  7-7-88: 8:45  am] 
aiUJNQ  cooc  4aio-s>-M 
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Issued  July  1, 1988. 

AOENCY:  Federal  Energy  Regulatory 

Commission,  Energy. 

ACTION:  Notice  of  technical  conference. 


(b)  EJectmuc  Tariff  Filiag  Fees.  The 
filing  fee  for  one  (1)  or  nore  transactkms 
proposed  In  any  existing  record,  or  for 
any  new  or  canceled  reoird,  shall  be  5 
cents  per  record. 


R  The  Federal  Energy 
Regulatory  Commission  issued  a  notice 
of  proposed  rulemaking  (NOni)  in  this 
docket  on  April  4. 1988  (53  FR  15,061 
(Apr.  27. 1988)).  In  response  to  various 
requests,  a  staff  technical  conference 
will  be  held  in  this  rulemaking  to 
address  certain  technical  issues  raised 
in  the  NOPR.  As  provided  by  the 
Commission's  order  issued  on  July  1. 
1988.  written  comments  may  be  filed  on 
the  matters  raised  at  the  conference. 
DATe  The  conference  will  be  held  on 
Thursday,  July  28, 1988  at  lOHX)  a.m. 
Requests  to  participate  should  be 
directed  to  the  Commission  no  later  than 
July  20. 1988. 

APOmaa;  The  technical  conference  will 
be  held  at:  Hearing  Room  A.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426. 

Requests  to  participate  and  questions 
regarding  participation  should  be 
dirocted  to:  John  Carlson.  Office  of 
Pipeline  and  Producer  Ri^ulation. 
Federal  Energy  Regulatory  Conmiission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  (202)  357-8109. 
Fon  wnTHBi  umemumoH  contact: 
John  Carisoo.  Office  of  Pipeline  and 
Produoer  Regulation.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20428.  (202)  357-8100. 

response  to  various  lequesta,  a  technical 
conference  will  be  held  in  this  docket  to 
address  certain  technical  issues  raieed 
in  the  NOPR.  The  sole  purpose  of  dds 
conference  is  to  enable  interested 
persons  to  obtain  further  information 
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concerning  the  Commission's  capacity 
brokering  proposal.  This  information 
should  assist  interested  persons  in 
formulating  their  supplemental 
comments  to  the  NOPR,  as  described  in 
the  notice  requesting  supplemental 
comments  issued  today. 

The  technical  conference  will  consist 
of  panels  with  representatives  of  the 
various  segments  of  the  natural  gas 
industry,  or  economic  or  other  interests 
potentially  affected  by  the  proposed 
rule.  Each  panel  will  address  one  of  the 
four  topics  listed  below. 

Persons  requesting  an  opportunity  to 
participate  on  a  panel  should  indicate 
the  panel  or  panels,  listed  in  order  of 
priority,  on  which  they  wish  to  be 
included  and  the  segment  of  the  industry 
or  economic  or  other  interest  that  they 
represent.  Because  of  time  and  space 
constraints  it  may  be  impractical  to 
honor  all  requests.  The  Commission's 
intent  is  to  limit  the  number  of 
participants  on  each  panel  so  as  to 
maximize  the  opportimity  for  meaningful 
dialogue  among  those  participants. 
Therefore,  prior  to  the  conference, 
persons  who  share  a  common  interest  in 
a  particular  topic  are  encouraged  to 
select  and  propose  a  representative 
participant  for  the  panel  on  that  topic. 

The  transcript  of  the  technical 
conference  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  public  inspection  in  the 
Commission's  Division  of  Public 
Information,  Room  1000,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  during  regular  business  hours. 

Topics  for  the  Four  Panels 

A.  What  Can  Be  Brokered 

1.  Defining  a  specific  right  to  firm 
transportation 

2.  Use  of  flexible  receipt  and  delivery 
points 

3.  Storage 

4.  Conditions  and  terms  of  service 

5.  Rights  to  and  obligations  of  original 
and  ultimate  capacity  holders 

B.  Interstate  Pipeline  Rate  and  Cost 
Issues 

1.  Account  No.  858  cost  allocation  for 
pipelines  holding  a  blanket  broker 
certificate 

2.  Adjustment  to  intemiptible  volumes 
for  pipelines  holding  a  system 
brokering  certificate 

3.  Effect  of  brokering  on  pipeline  rates 

4.  Contract  demand  conversion  rights 

5.  Determining  appropriate  price  caps 

C.  Market  Power  and  Discrimination 

1.  Need  for  regulation  of  broker 
transactions 

2.  Defining  market  power 


3.  Standards  of  conduct  by  brokers 

4.  Brokering  by  affiliates  of  pipelines 
and  local  distribution  companies 

5.  Scope  and  determination  of 
discrimination 

6.  Additional  safeguards  to  prevent  use 
of  market  power 

D.  Certificate  Provisions 

1.  Limitation  to  Part  284.  Subpart  G 
pipelines 

2.  Three-year  time  limitation 

3.  Temporary  certificates 

4.  Local  distribution  companies  and 
interstate  pipelines. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-15396  Filed  7-7-88;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

18  CFR  ParU  284  and  385 
[Docket  No.  RM88-13-000] 

Brokering  of  Interstate  Natural  Gas 
Pipeline  Capacity;  Notice  Requesting 
Supplemental  Comments 

Issued  July  1. 1988. 
agency:  Federal  Energy  Regulatory 
Commission,  Energy. 
action:  Notice  requesting  supplemental 
comments. 

SUMMANY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  notice  of  proposed  rulemaking 
in  Docket  No.  RM88-13-000  on  April  4, 
1988  on  brokering  of  interstate  natural 
gas  pipeline  capacity.  The  conunent 
period  for  this  notice  ended  June  17, 
1988.  In  response  to  nimierous  requests 
during  the  comment  period.  Commission 
staff  issued  a  notice  on  July  1. 1988,  that 
it  would  hold  a  technical  conference  on 
July  28, 1988.  The  Commission  is 
requesting  supplemental  comments  on 
the  issues  raised  in  the  conference. 
DATES:  Comments  must  be  received  by 
September  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Lane,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  DC  20426  (202)  357- 
8530. 

Brokering  of  Interstate  Natiu-al  Gas 
Pipeline  Capacity;  Notice  Requesting 
Supplemental  Comments 

The  Federal  Energy  Regulatory 
Commission  issued  a  notice  of  proposed 
rulemaking  (NOPR)  in  this  docket  on 
April  4, 1988  (53  fR  15,061,  Apr.  27. 
1988).  The  comment  period  for  the  NOPR 


ended  June  17. 1988.  In  response  to 
numerous  requests  during  the  comment 
period,  the  Conunission  issued  a  notice 
on  July  1. 1988,  that  it  would  hold  a  staff 
technical  conference  in  this  rulemaking 
on  July  28, 1988.  The  Commission  is 
requesting  supplemental  comments  on 
the  issues  raised  in  the  conference. 

Comments  must  be  in  writing,  and  an 
original  and  14  copies  of  the  comments 
must  be  received  by  September  2, 1988. 
Comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426  and  should  refer  to  Docket  No. 
RM88-13-000. 

The  transcript  of  the  technical 
conference  and  written  comments  will 
be  placed  in  the  Commission's  public 
files  and  will  be  available  for  public 
inspection  in  the  Commission's  Division 
of  Public  Information,  Room  1000.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426  during  regular  business  hours. 

By  direction  of  the  Commission. 
Commissioner  Trabandt  concurred  with  a 
separate  statement  attached. 
Lois  D.  Casliell. 

Acting  Secretary. 

Concurring  Opinion  of  Commissioner 
Charles  A.  Trabandt 

I  concur  in  the  decision  of  the 
Commission  to  request  supplemental 
conunents  in  this  docket  on  the  issues 
raised  in  the  staff  technical  conference 
to  be  held  on  July  28, 1988. 1  concur  with 
several  observations  about  the  Notice  of 
Proposed  Rulemaking  (NOPR)  in  this 
docket. 

First,  I  welcome  a  technical 
conference  in  this  docket  to  explore  the 
many  issues  associated  with  the 
capacity  brokering  concept  proposed  in 
the  NOPR.  It  would  have  been 
preferable  to  have  scheduled  the 
technical  conference  prior  to  the 
subcommission  of  original  comments,  in 
order  that  those  comments  and  the 
related  analysis  could  have  been  more 
sharpened  for  our  review.  For  that 
reason,  I  supported  the  requests  for  the 
earlier  technical  conference  from  all 
sectors  of  the  industry.  Nevertheless,  on 
the  theory  of  "better  late  than  never,"  I 
support  the  decision  today  to  proceed 
with  a  technical  conference  next  month. 

Second,  I  want  to  address  two 
procedural  matters.  I  do  want  to  make 
clear  that  my  support  for  the  technical 
conference  does  not  constitute  any 
acquiescence  in  the  failure  of  the 
Conunission  thus  far  to  schedule  a 
public  hearing  for  the  Full  Commission 
to  receive  testimony  on  the  capacity 
brokering  proposal.  To  the  contrary,  1 
believe  strongly  that  capacity  brokering 
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could  have  ma|or  fundamental  impact 
on  the  operation  of  the  natural  gat 
industry  and  activity  in  the  natural  gas 
markets.  Consequently.  I  think  the 
Commission  is  (A>ligated  to  provide  a 
public  hearing  for  interested  parties 
before  taking  action  on  a  Final  Rule  in 
this  docket  The  staff  technical 
conference  next  month  will  not  satisfy 
in  any  way  that  obligation. 

I  also  believe  that  it  is  increasingly 
obvious  to  all  interested  parties, 
including  supporters  of  the  capacity 
brokering  concept,  that  the  NOPR  was 
largely  a  theoretical  and  broad 
conceptual  proposal,  rather  than  a  more 
concrete  proposed  rule  in  the  traditional 
sense.  Indeed,  the  decision  to  schedule 
the  technical  conference,  and  the  fonnat 
adopted  for  it  in  response  to  numerous 
requests  from  all  sectors  of  the  industry 
demonstrate  the  broad  conceptual 
nature  of  the  proposal.  There  are  a 
whole  series  of  largely  amorphous  and 
undeflned  aspects  of  the  current 
proposal  of  a  legal,  operational, 
ratemaking  and  technical  nature 
highlighted  in  the  public  comments  filed 
earlier  this  month.  The  staff  technical 
conference  in  July  and  the 
supplementary  comments  in  September 
can  address  and  attempt  to  refine  those 
many  issues  for  subsequent  Commission 
review.  Clearly  though,  the  Commission 
must  not  attempt  to  implement  the 
proposed  concept  in  anything  like  the 
current  amorphous  form. 

However,  I  do  not  believe  that  the 
additional  public  comment  can,  or 
should  be  allowed  to,  fill  in  the 
seemingly  endless  missing  parts  of  the 
proposal  in  a  final  rule.  Rather,  I  believe 
that  the  Commission  must  review  that 
additional  comment  and  any  new  staff 
analysis  to  develop  a  traditional 
proposed  rule.  That  proposed  rule 
should  be  the  subject  of  a  subsequent 
NOPR  in  this  docket  which  will  include 
far  more  precise  and  well  defined 
elements  for  public  review  and  comment 
prior  to  any  eventual  final  rule.  I  would 
invite  comments  from  all  interested 
parties  on  this  approach  to  the 
continued  formulation  and  further 
consideration  of  the  capacity  brokering 
proposal.  Finally,  I  would  re-emphasize 
again  my  comments  in  my  concurring 
opinion,  at  page  10  on  the  need  for  fully 
adequate  public  comment  and 
participation  in  this  rulemaking  docket 

Third.  I  want  to  address  a  few 
substantive  matters  related  to  the 
capacity  brokering  proposal  In  my 
concurring  opinion,  I  emphasized,  at 
page  11  and  following,  that  the  threshold 
issue  in  the  NOPR  was  the  exact  need 
for  capacity  brokering  and  the  preferred 
option  to  satisfy  that  need.  Review  of 


the  initial  public  coounents 
demonstrates  that  threshold  issue 
analytically  remains  perhaps  the  mafor 
fundamental  issue.  We  still  most 
determine  (1)  whether,  (2)  how,  (3)  when 
and  (4)  to  what  extent  capacity 
brokering  and  allocation  by  price  should 
replace  the  existing  capadfy  allocation 
system.  For  example,  it  still  does  not 
appear  to  be  at  all  clear  that  the 
industry  should  move  now  directly  to 
full  blown  unregulated  capacity 
brokering.  As  I  stated  before,  the 
Commission  must  bear  the  burden  of 
analytical  persuasion  that  the  NOPR 
concept  should  be  considered  superior 
to  some  form  of  a  more  limited  and 
simple  form  of  third  party  capacify  re- 
allocation where  the  capacity 
entitlement  is  held  by  a  second  pipeline, 
who  transfers  or  "brokers"  the 
entitlement  to  a  third  party  under 
existing  practices. 

Any  systematic  and  objective  review 
of  the  initial  comments  would  conclude 
that  the  Commission  thus  far  would  be 
able  to  satisfy  that  burden. 
Consequently.  I  still  beUeve  that  the 
Commission  will  have  to  estabUsh  more 
specifically  the  exact  need  for  direct  and 
immediate  action  on  capacify  brokering 
and  the  best  available  alternative  for 
action  in  the  context  of  the  many 
applicable  considerations  before  we 
formulate  a  revised  proposal  for  re- 
noticing  in  a  new  NOPR.  I  would  urge  all 
interested  parties  to  address  further  this 
thresheld  issue  in  their  supplement 
comments  and  carefully  assess  the 
range  of  practical  as  opposed  to 
conceptuJal  or  theoretical,  options  for 
action  on  this  issue. 

I  also  would  urge  the  Commission  to 
reoonsider  its  decision  to  dismiss  the 
numerous  proposals  to  permit  pipelines 
to  engage  in  capacify  reallocation  to 
third  parties,  as  requested  by  INGAA 
and  other  parties  in  the  public 
comments.  In  that  regard,  I  would  note 
with  strong  support  the  Motion  of  the 
Public  Service  Commission  of  the  State 
of  New  Yoric  for  Severance, 
Reconsideration  and  Prompt  Relief  to 
Correct  Gross  Discrimination  filed  June 
21, 1988.  in  this  docket  and  Docket  Nos. 
RP8&-177  and  RP85-159.  While  I  may 
not  necessarily  agree  with  every  aspect 
of  the  motion,  I  generally  support  the 
thrust  of  the  arguments  and  the  proposal 
for  immediate  Commission  action  on 
this  issue.  The  New  York  Public  Service 
Commission  petition  highlights  the 
currently  critical  importance  of  the 
discrete  issue  of  the  assignment  of 
unused  firm  capadfy  of  downstream 
pipeline  customers  of  interstate 
pipelines  and  is  one  example  of  a 


number  of  such  pleadings  in  those  and 
related  dockets. 

The  understandable  necessify  for  die 
technical  conference,  the  supplemental 
comments,  a  public  tiearing  and  a  re- 
noticiag  of  the  capadfy  brokering 
concept  in  a  new  NOPR  will 
significanUy  delay  any  final  dedsion  en 
capadfy  brokering  in  this  docket.  As  a 
result  die  critical  need  for  third  party 
capadfy  reallocation  will  remain 
unsatisfied  as  s  virtual  hostage  to  die 
ongoing  NOPR  process.  It  is  for  that 
reason  that  I  opposed  the  Commission's 
original  dedsion  to  dismiss  all  such 
pending  propsals  in  the  several  dockets. 

Additionally,  I  beUeve  the 
Commission  must  make  a  sustained 
effort  to  address  the  original  rate 
objectives  edited  in  Order  Nos.  436 
and  500  for  the  ynpose  of  encouraging 
competition.  Spedfcalfy.  the 
Commission  must  now  require  generally 
that  rates  for  open  access  transportation 
reflect  any  material  variation  in  the 
costs  of  providing  services  based  on 
seasonal  or  geographic  fadors,  ration 
capacify  at  the  pipeline's  peak, 
encourage  full  utilization  of  the  pipeline, 
and  ensure  transportation  is  unbundled 
and  does  not  differ  in  sales  or 
transportation  services.  In  that  regard, 
please  see  my  concurring  opinion  in 
Texas  Eastern  Transmission 
Corporation  in  Docket  Nos.  RP88-81-000 
and  RP88-67-000  discussing  my  views 
on  the  rate  design  issues  hi  that  case, 
including  100  percent  load  factor  for 
intemiptible  rates,  the  absence  of  an  off- 
peak  seasonally-differentiated  firm 
transportation,  and  the  allocation  of 
capacify-related  costs  to  intemiptible 
transportation. 

I  also  would  note  with  general 
analytical  agreement  and  substantive 
support  the  Petition  For  Issuance  of 
Statement  of  General  Policy  applicable 
to  rate  design  of  pipelines  transporting 
nutural  gas,  filed  by  the  Natural  Gas 
Supply  Association  on  June  13, 1988.  The 
NGSA  petition  emphasizes  the  need  for 
prompt  Commission  action  on  the  open 
access  transportation  rate  design  issue.  I 
share  completely  the  NGSA  conclusion 
that  the  Commission  now  should  ad 
direcdy  on  those  rate  design  issues.  I  do 
not  beUeve  that  the  capacify  brokering 
NOPR  subsumes  those  issues  or 
otherwise  obviates  the  need  for  direct 
and  immediate  action  on  the  issues. 
And.  I  would  not  agree  diat  action  on 
the  rate  design  issues  could  or  should  be 
deferred  sequentially  until  after  final 
resolution  of  the  capadfy  brokering 
proposal 

Here  again,  the  Commission  would,  hi 
essence,  be  holding  tiiose  critical  rate 
design  issues  as  a  virtual  hostage  to 


final  action  on  capadfy  brdiering  and 
for  no  good  or  valid  pohcy  purpose.  As 
my  concurring  opinion  in  Texas  Eastern 
and  the  NGSA  petiticm  conclude,  we 
must  ad  on  die  outstanding  open-access 
transportation  rate  design  issues  as  soon 
as  possible  to  ensure  that  the  resulting 
transportation  services  support  a  fully 
competitive  and  non-discriminatory 
implementation  of  our  Order  No.  436 
program.  Let's  get  on  with  that  effort  in 
the  summer  of  1988  and  not  let  the 
extended  consideration  of  capacify 
brokering  in  this  docket  frustrate  diat 
result. 

Finally,  thus  far  there  realistically  are 
no  answers  to  the  many  questions  filed 
by  the  industry  groups  seeking  a 
technical  conference,  including  INGAA 
and  NGSA,  the  issues  raised  in  the 
public  comments,  or  the  several  major 
issues  raised  in  my  original  concurring 
opinion.  And,  the  public  comments 
reflect  a  substantial  degree  of 
controversy  on  the  merits  and  substance 
of  the  capadfy  brokering  concept  and 
the  implementation  details  of  the 
concept  with  a  wide  range  of 
recommended  modifications  and 
alternatives  including  outright  rejection. 
Procedurally,  commenters  have 
recommended  various  alternatives 
including  policy  statements,  re-noticing 
a  modified  prq[>osal,  and  deferring 
action  on  a  broader  capadfy  proposal  at 
this  time,  while  proceeding  with  some 
immediate  form  of  third  party  capacify 
re-allocation.  As  a  result,  it  is  fair  to 
condude  that  there  is  a  broad  consensus 
of  comment  fiom  all  sectors  of  the 
industry  and  state  authorities  in  strong 
opposition  to  any  adoption  of  the 
current  proposal  and  the  broader 
concept  of  capadfy  brokering  as  it  now 
exists. 

I  will  condude  with  a  final 
observation  about  the  capadfy 
brokering  NOPR.  As  discussed  in  my 
concurring  opinion,  at  page  3  and 
following,  the  original  recommendation 
to  the  Commission  was  to  issue  the 
proposal  as  an  immediatefy  effective 
Interim  Rule.  I  strenuously  opposed  then 
any  immediate  effectiveness  of  the 
proposed  rules  prior  to  public  comment 
on  legal  and  policy  grounds.  The 
substance  of  the  initial  public  comments 
in  this  docket  and  the  Commission 
decision  today  to  schedule  a  staff 
technical  comments  and  request 
supplemental  comments,  in  my 
judgment,  demonstrate  the  wisdom  of 
the  Full  Commission's  decision  to 
proceed  widi  an  NOPR  rather  than  an 
Interim  Rule.  It  certainly  is  abundandy 
dear  now  that  tanmediate  effectiveness 
of  the  proposed  rules  would  have  been 
an  unmitigated  disaster  for  the 


Commission,  the  industry  and  natural 
gas  consumers.  And,  of  course,  the 
proposal  would  not  have  been 
susceptible,  as  a  practical  matter,  to 
modification  or  refinement 
Consequently,  I  would  like  to  take  this 
opportunity  to  commend  publicly  my 
colleagues  on  the  Full  Commission  who 
tenaciously  opposed  an  Interim  Rule.  As 
we  proceed  now  with  continued 
consideration  of  the  capacity  brokering 
concept  I  look,  forward  to  a  similar, 
common  sense  approach  to  our  dedsion 
making  process,  in  the  hope  that  we  will 
adopt  a  practical  solution  to  a  real 
problem  in  capacity  re-allocation  in  the 
natural  gas  industry. 

It  is  in  that  spirit  that  I  concur  in  this 
order. 

Chailet  A.  Trabandt 
Commissioner. 
[FR  Doc.  88-15419  Filed  7-7-88:  8:45  amj 
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42  CFR  Part  50 

PubHc  Health  Servica  Grant  Appeals 
Proceduras 

agency:  Public  Health  Service,  HHS. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  Health 
and  Human  Services  (HHS)  revises  42 
CFR  Part  50.  Subpart  D.  to  substitute 
new  informal  procedures  for  the 
resolution  of  certain  Public  Health 
Service  (PHS)  grant  disputes.  A  revision 
of  the  informal  procedures  governing 
PHS  grant  disputes  is  necessary  in  order 
to  conform  with  the  Department's  rules 
at  45  CFR  Part  16  (46  FR  43817.  August 
31, 1981)  establishing  requirements  and 
procedures  applicable  to  disputes 
arising  under  certain  departmental  grant 
and  cooperative  agreement  programs. 
The  major  changes  concero  the  addition 
of  an  adverse  determination  to  which 
the  procedure  is  applicable  and  the 
deletion  of  another  to  eliminate  any 
confusion  that  currenUy  exists  due  to 
different  areas  of  jurisdiction  reflected 
in  the  two  sets  of  grant  regulations. 
DATE  To  be  considered,  comments  must 
be  received  no  later  than  September  6, 
1988. 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Diredor,  Division  of 
Grants  and  Contracts,  Office  of 
Resource  Management  OM/mS,  Room 
17A-39,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 


FOR  RIRTNet  INFORMATION  contact: 

Mr.  Theodore  J.  Roumel  Phone:  301/ 
443-1874. 

SUPPLEMENTARY  MFORHATMMe 
Background 

HHS  rules  regarding  die  procedures 
for  the  appeal  of  written  final  dedsions 
imder  certain  grant  programs 
administered  by  the  Department  are 
codified  at  45  CFR  Part  16.  These  rules 
require  that  an  appellant  must  have 
exhausted  any  preliminary  appeal 
process  required  by  regulation  before  a 
formal  appeal  to  the  Departmental 
Grant  Appeals  Board. 

The  PHS  regulations  provide  an 
informal  preliminary  procedure  for  the 
resolution  of  disputes  concerning  PHS 
grants.  This  procedure  gives  PHS  an 
opportunify  to  review  decisions  of  its 
ol^cials  and  to  settle  disputes  with 
grantees  before  these  disputes  are 
formaUy  submitted  to  the  Department's 
Grant  Appeals  Board.  The  PHS  rules  are 
codified  at  42  CFR  Part  50.  Subpart  D. 
This  document  revises  the  existing  PHS 
informal  procedures  to  conform  with  the 
departmentwide  rules  at  45  CFR  Part  16. 

Highlights  of  the  Changes 

Section  50.404  describes  the  types  of 
disputes  covered  by  the  informal  appeal 
procedure.  This  action  adds  a  new 
dispute  and  deletes  one.  To  be  added 
are  final  written  decisions  denying  a 
noncompeting  continuation  award, 
where  the  denial  is  for  failure  to  comply 
with  the  terms  of  a  previous  award.  To 
be  deleted  is  the  disapproval  oUa 
grantee's  written  request  for  permission 
to  incur  an  expenditure  during  the  term 
of  a  grant  These  disputes  are  similar  to 
those  in  the  Department's  rules  with  one 
exception.  It  is  noted  that  decisions 
relating  to  withholding  under  block 
grant  programs,  as  provided  in  45  CFR 
96.52,  are  not  induded  in  the  revised 
PHS  procedures. 

PHS  Discretionary  Projed  Grants  and 
Cooperative  Agreements 

Adverse  determinations  to  which  the 
amended  mS  procedure  would  be 
appUcable  are  as  follows: 

(1)  Termination,  in  whole  or  in  part  or 
a  grant  for  failure  of  the  grantee  to  carry 
out  its  approved  project  in  accordance 
with  the  applicable  law  and  the  terms 
and  conditions  of  such  assistance  or  for 
failure  of  the  grantee  otherwise  to 
comply  with  any  law,  regulation, 
assurance,  term  or  condition  applicable 
to  the  grant 

(2)  A  determination  that  an 
expenditure  not  allowable  under  the 
grant  has  been  charged  to  the  grant  or 
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that  the  grantee  has  otherwise  failed  to 
discharge  its  obligation  to  account  for 
grant  funds. 

(3)  A  determination  that  a  grant  is 
void. 

(4)  A  denial  of  a  noncompeting 
continuation  award  under  the  project 
period  system  of  funding  where  the 
denial  is  for  failure  to  comply  with  the 
terms  of  a  previous  award. 

Section  50.406(b),  which  outlines  the 
procedural  steps  in  the  informal  appeal 
process  would  be  revised  to  require 
grantees  to  include  in  their  request  for 
review  a  copy  of  the  adverse 
determination  and  copies  of  documents 
supporting  their  claim.  These 
requirements  are  similar  to  those  in  the 
departmental  rules.  When  a  dispute  has 
been  determined  to  be  reviewable  by  a 
review  committee,  any  background 
materials  grantees  submit  to  the  review 
committee  would  have  to  be  organized 
chronologically  and  include  an  indexed 
listing  identifying  each  document  to  the 
committee.  See  S  50.406(e).  This 
requirement  for  organizing  the  materials 
submitted  for  review  is  similar  to  one  in 
the  departmental  rules  at  45  CFR  16.8 
and  is  intended  to  facilitate  the  review 
process. 

The  second  sentence  of  S  50.406(c) 
emphasizes  that  during  the  pendency  of 
an  appeal,  the  Department  is  not 
obligated  to  provide  continuation 
funding  to  a  grantees  whose 
noncompeting  continuation  award  has 
been  denied. 

In  addition  to  the  substantive 
revision^discussed  above,  we  propose 
certain  editorial  revisions. 

Impact  Analysis 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules — defined  in  the  Order  as 
any  rule  that  has  an  annual  effect  on  the 
national  economy  of  $100  million  or 
more,  or  certain  other  specified  effects. 
The  Secretary  certifies  that  these 
regulations  are  not  major  rules  within 
the  meaning  of  the  Executive  Order 
because  they  do  not  have  an  effect  on 
the  economy  of  $100  million  or  more  or 
otherwise  meet  the  threshold  criteria. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.6)  requires  the  Federal 
Government  to  anticipate  and  reduce 
the  impact  of  rules  and  paperwork 
requirements  on  small  businesses.  The 
Secretary  has  determined  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  hereby 


certifies  that  an  initial  regulatory 
flexibility  analysis  is  not  required. 

Accordingly,  42  CFR  Part  Sa  Subpart 
D,  is  proposed  to  be  revised  as  set  forth 
below. 

Dated:  April  20. 1968. 
Robwt  E.  Windom, 
Assistant  Secretary  for  Health. 

Approved:  May  18, 1988. 
Don  M.  Newman, 
Acting  Secretary. 

PART  50— (AMENDED] 

Subpart  D— Public  Health  Service  Grant 
Appeals  Procedure 

50.401  What  is  the  purpose  of  this  subpart? 

50.402  To  what  programs  do  these 
regulations  apply? 

50.403  What  is  the  policy  basis  for  these 
procedures? 

50.404  What  disputes  are  covered  by  these 
procedures? 

50.405  What  is  the  structure  of  review 
committees? 

50.406  What  are  the  steps  in  the  process? 
Authority:  Sec.  215.  Public  Health  Service 

Act.  58  Stat,  eeo  (42  U.S.C.  216):  45  CFR 
16.3(c). 

9  S0.401    Wtwt  is  tfM  purpose  of  this 
subpart? 

This  subpart  establishes  an  informal 
procedure  for  resolution  of  certain 
postaward  grant  disputes  within  PHS. 

§50.402   To  wtiat  programs  do  these 
regulations  apply? 

This  subpart  applies  to  all  grant 
programs,  except  block  grants,  which 
are  administered  by  the  National 
Institutes  of  Health,  the  Health 
Resources  and  Services  Administration, 
the  Centers  for  Disease  Control,  the 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  the  Food  and  Drug 
Administration,  the  Indian  Health 
Service,  the  OfHce  of  the  Assistant 
Secretary  for  Health  (OASH).  or  by  the 
Public  Health  Service  regional  offices. 

§50.403    What  Is  the  policy  basis  for  these 
procedures? 

The  Secretary  of  Health  and  Human 
Services  has  established  a  Departmental 
Grant  Appeals  Board  for  the  purpose  of 
providing  a  fair  and  flexible  process  for 
the  appeal  of  written  final  decisions 
involving  certain  grant  programs 
administered  by  constituent  agencies  of 
the  Department.  The  regulatory 
provision  which  establishes  when  the 
Board  will  take  an  appeal  (45  CFR  16.3) 
provides,  among  other  things,  that  the 
appellant  must  have  exhausted  any 
preliminary  appeal  process  required  by 
regulation  before  a  formal  appeal  to  the 
Departmental  Board  will  be  allowed. 
These  regulations  provide  such  an 


informal  preliminary  procedure  for 
resolution  of  disputes  within  the  Public 
Health  Service  in  order  to  preclude 
submission  of  cases  of  the  Departmental 
Grant  Appeals  Board  before  the  Public 
Health  Service  has  had  an  opportunity 
to  review  decisions  of  its  officials  and  to 
settle  disputes  with  grantees. 

§sa404    What  disputes  are  covered  by 
ttiese  procedures? 

(a)  These  procedures  are  applicable  to 
the  following  adverse  determinations 
under  Public  Health  Service 
discretionary  project  grants  and 
cooperative  agreements: 

(1)  Termination,  in  whole  or  in  part,  of 
a  grant  for  failure  of  the  grantee  to  carry 
out  its  approved  project  in  accordance 
with  the  applicable  law  and  the  terms 
and  conditions  of  such  assistance  or  for 
failure  of  the  grantee  otherwise  to 
comply  with  any  law,  regulation, 
assurance,  term,  or  condition  applicable 
to  the  grant. 

(2)  A  determination  that  an 
expenditure  not  allowable  under  the 
grant  has  been  charged  to  the  grant  or 
that  the  grantee  has  otherwise  failed  to 
discharge  its  obligation  to  account  for 
grant  funds. 

(3)  A  determination  that  a  grant  is 
void. 

(4)  A  denial  of  a  noncompeting 
continuation  award  under  the  project 
period  system  of  funding  where  the 
denial  is  for  failure  to  comply  with  the 
terms  of  a  previous  award.  This  does 
not  apply  to  denials  that  are  due  to  the 
grantee's  poor  performance  or  to  the 
unavailability  of  funds. 

(b)  A  determination  subject  to  this 
subpart  may  not  be  reviewed  by  the 
review  committee  described  in 
subsection  50.405  unless  an  officer  or 
employee  of  the  agency,  OASH,  or  the 
regional  office  has  notified  the  grantee 
in  writing  of  the  adverse  determination. 
The  notiHcation  must  set  forth  the 
reasons  for  the  determination  in 
sufficient  detail  to  enable  the  grantee  to 
respond  and  must  inform  the  grantee  of 
the  opportunity  for  review  under  this 
subpart. 

§50.405    What  is  the  structure  of  review 
committees? 

The  head  of  each  agency  or  his/her 
designee  shall  appoint  review 
committees  for  reviewing  appeals  of 
adverse  determinations  made  by 
headquarters  for  programs  under  the 
jurisdiction  of  that  agency.  For  adverse 
determinations  made  by  an  OASH 
program  and  regional  officials,  the 
Assistant  Secretary  for  Health  or  his/ 
her  designee  shall  appoint  review 
committees.  A  minimum  of  three 
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employees  shall  be  appointed  (one  of 
whom  shall  be  designated  as 
chairperson)  either  on  an  ad  hoc  case- 
by-case  basis,  or  as  regular  members  of 
review  committees  for  such  terms  as 
may  be  designated.  None  of  the 
members  of  the  review  committee 
reviewing  any  given  appeal  may  be  from 
the  office  of  die  responsible  official 
whose  determination  of  the  grant 
involved,  e.g,  project  officer,  grants 
specialist,  program  manager,  grants 
management  officer,  etc. 

§50.406    What  are  the  steps  in  the 
process? 

(a)  A  grantee  with  respect  to  whom  an 
adverse  determination  described  in 

§  50.404(a)  above  has  been  made  and 
who  desires  a  review  of  that 
determination  must  submit  a  request  for 
such  review  to  the  head  of  the 
appropriate  agency  or  his/her  designee 
(or  in  the  case  of  an  OASH  program  or 
regional  office  determination,  to  the 
Assistant  Secretary  for  Health  or  his/ 
her  designee)  no  later  than  30  days  after 
the  written  notification  of  the 
determination  is  received,  except  that  if 
the  grantee  shows  good  cause  why  an 
extension  of  time  should  be  granted,  the 
head  of  the  appropriate  agency  or  his/ 
her  designee  (or  in  the  case  of  an  OASH 
program  m  resional  office 
determination,  the  Assistant  Secretary 
for  Health  or  his/her  designee)  may 
grant  an  extension  of  time. 

(b)  The  request  for  review  must 
include  a  copy  of  the  adverse 
determination,  nuist  identify  the 
question(8)  in  dispute,  and  must  contain 
a  full  statement  of  the  grantee's  position 
with  respect  to  sadi  que8tion(s)  and  the 
pertinent  foots  and  reasons  in  support  of 
the  grantee's  position.  In  addititm  to  this 
written  statement,  they-antee  shall 
provide  copies  of  any  dotnunents 
supporting  its  claim. 

(c)  When  a  request  for  review  has 
been  filed  under  this  subpart  with 
respect  to  a  deternuaatien.  no  action 
may  be  taken  by  the  awarding  agency, 
OASH,  or  regional  office  pursuant  to 
such  determination  until  the  request  has 
been  disposed  of,  except  that  the  filing 
of  the  request  shall  not  affect  the 
authority  which  agency,  OASH,  or 
regional  office  may  have  to  suspend 
assistance  or  otherwise  to  withhold  this 
support.  In  addition,  this  paragraph  does 
not  require  theavuarding  agency,  OASH, 
or  regional  office  to  provide 
continuation  fimding  during  the  appeal 
process  to  a  grantee  whose 
noncompeting  continuation  award  has 
been  denied. 

(d)  Upon  receipt  of  a  request  for 
review,  the  head  of  tl»  agency  or  his/ 


her  designee  (or,  if  the  adverse 
determination  was  made  in  an  OASH 
program  or  regional  office,  the  Assistant 
Secretary  for  Health  or  his/her 
designee)  will  make  a  determination  as 
to  whether  the  dispute  is  a  reviewable 
one  under  this  subpart  and  will 
promptly  notify  the  grantee  and  the 
office  responsible  for  the  adverse 
determination  of  this  decision.  If  the 
head  of  the  agency  or  his/her  designee 
(or  if  the  adverse  determination  was 
made  in  an  OASH  program  or  regional 
office,  the  Assistant  Secretary  for 
Health  or  his/her  designee)  determines 
that  the  dispute  is  reviewable,  he/she 
will  forward  the  matter  to  the  review 
conunittee  appointed  under  §  50.405. 

(e)  The  agency,  OASH.  or  regional 
office  involved  will  provide  the  review 
committee  appointed  under  §  50.405 
with  copies  of  all  background  materials 
(including  application,  award,  summary 
statements,  and  correspondence)  and 
any  additional  information  available. 
These  materials  must  be  tabbed  and 
organized  chronologically  and 
accompanied  by  an  indexed  list 
identifying  each  docimient. 

(f)  The  grantee  shall  be  given  an 
opportunity  to  provide  the  review 
committee  with  ad(£tional  statements 
and  documentation  not  provided  in  the 
request  for  review  (paragraph  (b)  of  this 
section).  This  additional  submission, 
which  must  be  0T;ganized  and  indexed 
as  indicated  under  paragraph  (e)  of  this 
section,  should  include  only  material 
that  is  important  to  the  review 
committee's  decision  on  the  issues  in  the 
case. 

(g)  The  review  committee  may,  at  its 
discretion,  invite  the  grantee  or  the 
agency,  OASH,  or  regional  office  staff, 
or  both,  to  discuss  with  the  review 
committee  pertinent  issues,  and  to 
submit  such  additional  information  as  it 
deems  appropriate. 

(h)  Based  on  its  review,  the  review 
committee  will  prepare  a  written 
decision  to  be  signed  by  the  chairperson 
and  all  committee  members.  The  review 
conunittee  shall  send  a  transmittal  letter 
with  the  written  decision  to  the  grantee, 
with  a  copy  to  the  official  responsible 
for  the  adverse  determination.  If  the 
decision  is  adverse  to  the  yanf ee's 
position,  the  correspondence  must  state 
the  grantee's  right  to  appeal  to  the 
Departmental  Grant  Appeals  Board 
under  45  CFR  Part  1& 

|FR  Doc.  88-15383  Filed  7-7-88;  8:44  amj 
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FEDERAL  COMMUMCA-nONS 
COMMISSION 

47  CFR  Part  22 

[CC  Docket  No.  85-36S;  FCC  89-1571 

AnMndment  of  Commission's  Rules  on 
Applications  To  Ssrvs  Rursi  Ssrvics 
Ar«as;  PubHc  Lsnd  Mobile  ServicM; 
CeNuiar  Services 

agency:  Federal  Communications 
Commission  (FCC). 
ACTION:  Proposed  rule. 

SUMMAIIY:  In  its  Fourth  Notice  of 
Proposed  Rulemaking  in  this  docket,  the 
FCC  is  inviting  comment  on  whether  it 
should  adopt  a  fill-in  policy  for  Rural 
Service  Areas  similar  to  the  fill-in  policy 
adopted  for  the  Metropolitan  Statistical 
Areas  and  recommends  such  action. 
Such  action  is  needed  in  order  to 
provide  RSA  carriers  a  reasonable 
opportimity  to  adjust  their  business 
plans  to  developing  demand.  The 
intended  effect  of  the  proposed  action  is 
to  eliminate  delays  in  the  processing  of 
applications  for  unserved  portions  of  the 
RSAs  and  to  ensure  that  cellular 
radiospectrum  is  used  in  as  efficient  a 
manner  as  possible. 
DATES:  Comments  are  due  on  or  before 
July  25, 1986,  and  reply  comments  by 
August  2. 19e& 

AOOfKSS:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington.  DC  20554. 
FOR  FUIITHER  INFOmiATION  CONTACT: 
Anne  Moebes,  Mobile  Services  Division, 
Common  Carrier  Bureau;  tele:  202-632- 
645a 

SUPPLEMENTAIIV  MFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Order  on  Reconsideration  adopted  April 
21, 1988,  and  released  fuse  30, 1988.  The 
full  text  of  this  Commission  notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  tB7-380a 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Sununary  of  Fourth  Notice  of  Proposed 
Rulemaking 

1.  This  notice  invites  comment  on  the 
Commissioa's  proposal  to  apply  the  fiU- 
in  policy  and  proanhires  adopted  for  the 
Metropolitan  Statistical  Areas  (MSAs) 
to  the  Rural  Service  Areas  (RSAs)  and 
to  amend  the  curreid  cellular  rules  for 
RSAs  accordingly.  The  amended  rules 
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adopting  the  proposed  fill-in  policy 
would  govern  service  to  the  area  within 
each  RSA  that  is  not  part  of  the  Cellular 
Geographic  Service  Area  (CGSA)  of  the 
licensee  for  that  RSA.  If  the  proposal  is 
adopted,  RSA  licensees  would  be 
permitted  to  Hie  applications  to  serve 
areas  outside  of  their  CGSA.  but  within 
the  RSA.  for  a  period  of  five  years  from 
the  date  of  the  initial  authorization  in 
the  maricet  without  being  subject  to 
competing  applications.  Thereafter,  non- 
licensees  could  file  applications  for 
unserved  portions  of  the  RSA. 

It  is  also  proposed  that  if  the  original 
licensee  transfers  its  entire 
authorization  for  its  CGSA  within  the 
RSA.  the  fill-in  period  and  the  right  of 
expansion  without  competing 
appHcations  would  transfer  with  the 
authorization.  However,  if  the  licensee 
transfers  any  other  CGSA  in  the  RSA  or 
less  than  the  total  original  CGSA 
authorization  to  another  party,  such 
party  would  have  no  right  to  expand  the 
area  covered  by  the  transferred 
authorization  without  competing 
applications  unless  the  transferee 
obtains  a  statement  signed  by  the 
transferor  agreeing  to  such  an 
expansion. 

This  proposal  was  adopted  based  on 
the  Commission's  tentative  conclusion 
that  in  order  to  provide  RSA  carriers  a 
reasonable  opportunity  to  assess  and 
adjust  their  business  plans  to  developing 
demand,  a  fill-in  policy  for  RSAs,  similar 
to  that  used  for  MSAs,  is  preferable  to 
other  alternatives. 

2.  Ex  Parte:  This  is  a  non-restricted 
notice  and  comment  rule  making 
proceeding.  See  9S 11202, 1203, 1206  of 
the  Commission's  Rules.  47  CFR  1.1202, 
parts  1203  and  1206  for  rules  governing 
permissible  ex  parte  contacts. 

3.  Initial  Regulatory  Flexibility 
Analysis:  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  e03(a), 
the  Commission  notes  that  adoption  of 
this  proposal  will  uniformly  affect  all 
entities  with  a  minimal  cost  associated 
with  the  filing  of  applications, 
amendments,  correspondence,  exhibits 
and  attachments  in  microfiche  form.  We 
are  considering  exempting  submissions 
of  two  pages  or  less  from  this 
requirement. 

4.  Paperwork  Reduction:  The 
collection  of  information  requirement 
contained  in  this  proposed  rule  has  been 
submitted  to  OMB  for  review  under 
Section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  wishing  to 
comment  on  this  collection  of 
information  requirement  should  direct 
their  comments  to  the  Office  of 
Management  and  Budget.  Washington, 
DC  20503.  Attention  Desk  Officer  for 
Federal  Communications  Commission. 


5.  Service  List:  A  copy  of  this  Notice 
shall  be  sent  to  the  Chief.  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Federal  Communications  Commission. 
H.  Walker  Feaster  III, 

Acting  Secretary. 

(FR  Doc.  88-15302  Filed  7-7-88;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Intenuitional  Development 

48  CFR  ParU  701. 715, 717,  AND  752 

(AIDARCaM8«-11 

Training  Cost  Analysis  System 

AOENCY:  Agency  for  International 
Development,  IDCA. 
ACTION:  Proposed  rule. 

summary:  The  Agency  for  International 
Development  (A.I.D.)  proposes  to  amend 
the  A.I.D.  Acquisition  Regulation  to 
require  prospective  contractors 
proposing  to  provide  participant  training 
services  (that  is.  training  of  foreign 
nationals]  to  A.I.D.  to  use  a  specified 
format  for  preparation  and  submission 
of  cost  proposals  for  participants 
training;  and  to  require  contractors 
providing  participant  training  services  to 
submit  a  quarterly  expenditure  report  in 
a  specified  format  for  the  participants 
training  services  being  provided. 
DATES:  Comments  on  this  proposed  rule 
should  be  submitted  in  writing  to  the 
address  specified  below.  Comments 
must  be  received  by  September  6, 1988 
in  order  to  be  considered  in  formulation 
of  the  final  rule. 
ADDRESS:  Comments  should  be 
addressed  to  the  Agency  for 
International  Development,  Washington. 
DC  20523.  Attention:  M/SER/PPE.  Room 
16001,  SA-14.  Please  cite  AIDAR  Case 
88-1  in  all  correspondence  related  to 
this  proposed  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
OIT/PP,  Ms.  Joyce  Kaiser.  SA-16,  Room 
201D,  Agency  for  International 
Development,  Washington,  DC  20523, 
(703)  875-4147. 

SUPPLEMENTARY  INFORMATION:  In  order 
to  responsibly  keep  track  of  the  cost  of 
participant  training,  to  permit  more 
accurate  cost  projections,  to  provide  a 
reliable  data  base  for  reports  to 
Congress  and  other  required  or 
beneficial  purposes,  and  to  provide  a 
common  basis  for  evaluation  of 
participant  training  cost  proposals. 
A.I.D.  is  in  the  process  of  establishing  a 
Training  Cost  Analysis  System  (TCA). 
the  TCA  will  affect  the  public  by 


requiring  any  prospective  contractor 
responding  to  a  request  for  proposals 
which  contains  a  requirement  for 
participant  training  to  prepare  and 
submit  its  cost  estimate  for  participant 
training  in  a  specified  format — the  TCA 
Proposal  Worksheet.  In  addition, 
contractors  providing  participant 
training  services  under  an  A.LD.-direct 
contract  will  be  required  to  submit  a 
quarterly  report  of  expenditures  for 
participant  training — the  TCA  Quarterly 
Report.  The  TCA  Proposal  Worksheet 
and  Quarterly  Report  are  shown  in  the 
text  of  this  proposed  rule. 

Both  the  TCA  Proposal  Worksheet 
and  Quarterly  Report  were  submitted  to 
OMB  for  review  and  approval  as 
required  by  the  Paperwork  Reduction 
Act  and  the  OMB  procedures  for  review 
and  approval  of  information  collections. 
Both  were  approved  by  OMB  for  use 
through  March  31. 1989.  and  were 
assigned  control  number  0412-0532. 
A.I.D.  estimates  that  the  average 
reporting  burden  for  the  TCA  Proposal 
Worksheet  will  be  approximately  16 
hours  per  response;  for  the  TCA 
Quarterly  Report,  8  hours. 

A.I.D.  particularly  invites  comments 
from  small  business  organizations 
concerning  the  degree  of  impact  this 
proposed  rule  may  have  on  them.  We 
believe  that  the  proposed  system  may 
benefit  small  businesses  by  providing  a 
structured  system  for  preparing  and 
presenting  cost  proposals.  This  may 
result  in  a  more  equitable  competitive 
environment  for  small  businesses. 

List  of  Subjects  in  48  CFR  Parts  7D1,  715, 
717.  and  752 

Government  procurement. 

For  the  reasons  set  out  in  the 
Preamble,  it  is  proposed  that  Chapter  7 
of  Title  48  of  the  Code  of  Federal 
Regulation  be  amended  as  follows: 

1.  The  authority  citation  for  Parts  701. 
715,  717,  and  752  is  unchanged  and 
continues  to  read  as  follows: 

Authority:  Sec.  621.  Pub.  L  87-195,  75  Stat. 
445  (22  U.S.C.  2381).  as  amended:  E.0. 12163. 
Sept.  29, 1979,  44  FR  56673;  3  CFR  1979  Comp., 
p.  435. 

PART  701— FEDERAL  ACQUISITION 
REGULATION  SYSTEM 

Sut>part  701.1— Purpose,  Authority, 
Issuance 

2.  Section  701.105  is  revised  as 
follows: 

701.105    OMB  approval  under  tlw 
Paperworli  Reduction  Act 

The  following  information  collection 
and  recordkeeping  requirements 
established  by  A.I.D.  have  been 


approved  by  OMB.  and  assigned  an 
OMB  control  number  and  approval 
expiration  date  as  specified  below: 


AIOAR  segment 


709.104-3<c) -.. 

731.205-a(a)<2) 

731-205-6(aH3)...- 

731.371(c) 

731.772(c) _. 

733.7003(C) 

737.270(e) 

752.209-70 

752.219-8 

752.228-70(b) 

752.245-70 

752.2*5-71 

752.7001(a) 

752.7001(b) 

752.7002(a) 

752.7002(b) 

7527003 ™ 

752.7004 

752.7013(a) 

752.7016 

752.7020. _ 

752.7027(a) 

752.7027(b) 

752.7028 

752.7031(b) 

752.7032 

752.7033 


OMB 
control  No. 


0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0620 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0520 
0412-0532 
0412-0532 


Expiration 


04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
12/31/88 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
04/30/90 
03/31/89 
03/31/89 


PART  715-CONTRACTING  BY 
NEGOTIATION 

3.  Part  715  is  amended  by  adding  a 
new  Subpart  715.4  as  follows: 

Sul>part  715.4— Solicitation  and 
Receipt  of  Proposals  and  Quotations 

715.407-70    Solicitation  provisions. 

The  contracting  officer  shall  insert  the 
provisions  at  752.7033,  Proposal 
Worksheet  and  752.7034,  Glossary  of 
Cost  Analysis  Terms,  in  all  solicitations 
which  call  for  any  participant  training  as 
defined  in  AIDAR  717.7101. 

PART  717— SPECIAL  CONTRACTING 
METHODS 

4.  Part  717  is  amended  by  adding  a 
new  Subpart  717.71  as  follows: 

Subpart  717.71— Participant  Training 

717.7101    Definitions. 

(a)  Participant  training  is  the  training 
of  any  participant. 


(b)  A  Participant  is  any  foreign 
national  being  trained  outside  of  his  or 
her  home  country  under  A.I.D. 
sponsorship  and  using  A.I.D.  funds. 

717.7102    Solicitation  provision  and 
contract  clause. 

The  contracting  officer  shall  insert  the 
following  clauses  in  addition  to 
otherwise  applicable  FAR  and  AIDAR 
clauses  in  solicitations  or  contracts 
which  call  for  any  participant  training  as 
defined  in  AIDAR  717.7101: 

(a)  The  clause  at  752.7018.  Health  and 
Accident  Insurance  for  A.I.D.  Participant 
Trainees. 

(b)  The  clause  at  752.7019.  Participant 
Training. 

(c)  The  clause  at  752.7021.  Changes  in 
Tuition  and  Fees. 

(d)  The  clause  at  752.7022.  Conflicts 
Between  Contract  and  Catalog. 

(e)  The  clause  at  752.7023.  Required 
Visa  Form  for  A.I.D.  Participants. 

(f)  The  clause  at  752.7024.  Withdrawal 
of  Students. 

(g)  The  clause  at  752.7032.  Quarterly 
Reporting  Requirement. 

(h)  The  solicitation  provisions  at 

752.7033.  Proposal  Worksheet 

(i)  The  solicitation  provisions  at 

752.7034,  Glossary  of  Training  Cost 
Analysis  Terms. 

PART  752— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  752.70— Texts  of  A.I.D. 
Contract  Clauses 

5.  A  new  section  752.7032  is  added  as 
follows: 

752.7032    Quarterly  reporting  requirement 

The  following  clause  is  for  use  in  any 
A.I.D.  contract  involving  participant 
training. 

Quarterly  Reporting  Requirement  (Date) 

(a)  The  contractor  shall  prepare  and  submit 
2  copies  of  a  Quarterly  report,  one  to  the 
project  officer  specified  in  the  contract  and 
one  to  [specify  OIT  recipient!,  the  first  report 
being  due  3  calendar  months  after  the 
contract  effective  d;ile.  in  the  format 
specified  in  paragraph  (c)  of  this  clause. 


(b)  Instructions  for  completing  the  quarterly 
report. 

(1)  The  first  data  column  reflects  the  Hnal 
negotiated  contract  amounts — different  from 
the  corresponding  figures  on  the  proposal 
worksheets  to  the  extent  that  contract 
negotiations  altered  those  numbers. 

(2)  The  second  data  column  shows  the 
amount  of  each  budget  line  item  projected  to 
he  spent  during  the  quarter  under  report;  the 
third  data  column  reports  the  actual  amount 
spent. 

(3)  Data  column  "Expended  to  Date." 
presents  the  cumulative  expenditure  as  of  the 
end  of  the  reporting  period.  The  "Balance 
Remaining"  (data  column  5)  is  the  "Budget" 
figure  minus  "Expended  to  Date." 

(4)  The  last  data  column.  "%  of  Budget" 
shows  the  percentage  of  the  budget  line  item 
spent  at  the  close  of  the  reporting  period.  It  is 
computed  by  dividing  the  "Expended  to 
Date"  figures  by  their  corresponding 
"Budget"  figures. 

(5)  For  a  cost  item  expected  to  be  evenly 
spread  over  the  contract  period,  the  "%  of 
Budget"  figure  should  correspond  to  the 
percentage  obtained  by  dividing  the 
"Contract  Quarter"  under  report  by  the 
contract  life  (in  quarters)  shown  in  the 
"(Contract  Quarter  { of  § "  space. 

(C)  The  last  two  lines  provide  measures  of 
projected  and  actual  participant  months  for 
both  the  quarter  being  reported  and  the 
project  to  date. 

(7)  /Vny  questions  regarding  completion  of 
the  quarterly  report  should  he  direct  to 
A.I.D.'s  Office  of  International  Training. 

(c)  The  required  quarterly  report  format  is 
illustrated  Itelow:  the  format  has  been 
approved  by  OMB  and  assigned  Control  No. 
0412-0532.  expiration  3/31/88.  A.I.D. 
estimates  the  reporting  burden  for  this 
collection  of  information  to  be  8  hours  per 
response,  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
/Vgency  for  International  Development.  Oflict 
of  International  Training,  Washington,  DC 
20523:  and  to  the  Office  of  Information  and 
Regulatorj'  Affairs.  Office  of  Management 
and  Budget,  Washington,  DC  20503. 
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Projeec  Title:  

Date:  Report  Period; 


QUARTERLY  REPORT 
Project  Number: 


Implementor : 


Contract  Quarter: 


***  SEE  "Instructions:   Quarterly  Report  *** 


of 


'  Projected 

1.   PARTICIPANT  TRAINING  COSTS      Budget  This  Qtr 

Acndemtc  Programs : 

JT    Educafc ion/Training  Costs    .    i $ 

B.  Allowances  . 

C.  Travel   .   .        .  .  

D.  HAC  . 

E.  Supplemental  Activities  .    

Sub-Total,  Academic  Costs  .  .  .  3 i 

Technical  Programs : 

A.  Education/Training  Costs  .  i $ 

B  Allowances 

C.  Travel 

0.  HAC 

E.  Supplemental  Activities  .   

Sub-Total,  Technical  Costs  .  .   3         3 

Summary:   Academic  -*•  Technical: 

A.  Education/Training  Costs  .  3 3 

B.  Allowances  ........   

C.  Travel  . 

:>.  HAC J 

E.  Supplemental  Activities  .    

1.   TOTAL  PARTICIPANT  COSTS  .  .  .  3 3 

This  Quarter:   No.  Participant  Months  Projected  »  , 

Total  froject:   No.  Participant  Months  Projected  •  , 


Expended 
This  Qtr 


Expended 
to  Date 


Balance    1,   of 
Remaining   Budget 


No.  Participant  Months  Completed  ■ 
No.  Participant  Months  Completed 
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Project  Title:  

Date:  Report  Period 


QUARTERLY  REPORT 
Project  Number: 


Page  2 


Impleraentor : 


:  Contract  Quarter: 

***  SEE  "Instructions:   Quarterly  Report  *** 


of 


PARTICIPANT  TRAINING  COSTS  Budget 

Special  Tracking  Items: 

E.l.   ELT,  In-Country  ....  $ 

E .  2  •   ELT 9  u«S«  •  •  •  •  •  •  •  _^___^...^^ 


Projected    Expended    Expended     Balance    7o  of 
This  Qtr    This  Qtr   to  Date    Remaining   Budget 


NOTE:   Special  tracking  items  are  costs  that  are  included  in  Participant  Costs,  page  1, 
but  are  broken  out  here  for  special  review. 
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'    Project  Title:  

Date:  Report  Period; 


QUARTERLY  REPORT 


Project  Number: 


Page  3 


Impleraentor ; 


Contract  Quarter; 


of 


~~~  Projected  Expended    Expended    Balance  7o  of 

II.  F.  ADMINISTRATIVE  COSTS        Budget  This  Qtr  This  Qtr   to  Date  Remaining   Budget 

1.  Salaries $ $ $ $ $ 

2.  Fringe  Benefits 

3.  Travel -  

4.  Consultants 

5.  Equipment 

6.  Sub-Contracts 

7.  Indirect  Costs 

8.  Other 

II.  F.  TOTAL  ADMINISTRATIVE  COSTS  $ $ $ $ $ 

GRAND  TOTAL,  TRAINING  COSTS:   $ $ $ ^ $ 

NOTE:  %   of  Budget  refers  to  that  Xage  of  the  total  budget  (for  each  line)  that  has  been  spent 
%  of  Budget  -  [Expended  to  Date]  /  [Budget] 
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6.  A  new  section  752.7033  is  added  as 
follows: 


752.7033 

The  following  solicitation  provision  is 
to  be  placed  in  all  solicitations  which 
call  for  any  participant  training. 

Proposal  Worksheet  (Date) 

(a)  The  offeror  shall  use  the  following 
proposal  worksheet  format  for  the 
preparation  and  submission  of  its  cost 
estimate  for  participant  training  in  response 
to  this  RFP. 

(b)  General  instructions  for  preparing  the 
proposal  worksheet. 

(1)  Not  all  activities  included  in  the 
proposal  worksheet  format  apply  to  all 
programs;  select  only  those  items  that  are 
applicable  to  the  proposed  program. 

(2)  These  instructions  pertain  to  the 
preparation  and  submission  of  cost  proposals 
submitted  in  response  to  A.I.D.  RFPs  for  the 
provision  of  participant  training  services. 
Cost  proposals  in  this  format  are  mandatory 
for  prospective  offerors  being  considered  to 
manage  A.I.D.  sponsored  participants.  The 
information  will  be  used  by  Agency 
personnel  to  compare  proposed  training  costs 
and  make  contractor  selections. 

(3)  Use  Proposal  Worksheet  for  all  training 
programs.  Several  sets  of  forms  will  have  to 
be  completed  if  there  are  different  categories 
of  training  to  be  costed,  i.e.  academic,  short 
courses,  observational  tours. 

(4)  Prepare  a  separate  budget  proposal 
(pages  1-2)  for  each  year  of  the  training. 
Indicate  the  project  year  and  contract  period 
(in  years]  in  the  "Project  Year"  space. 

(5)  Prepare  a  budget  estimate  for  all 
training  over  the  life  of  the  project.  Indicate 
"All  training"  in  the  "Comments"  space. 

(6)  Estimates  to  be  calculated  in  U.S. 
dollars. 

(7)  Prepare  separate  sheets  for  in-country 
or  third-country  training. 

(8)  Specify  the  measurements  used  as 
"units"  for  entries  under  "Unit  Price"  (e.g., 
$1150/semes/e/-,  $200/ year,  $635/ month, 
$375/ week.  $7^1  participant — for  flat  rate 
items  such  as  professional  meihbership  or 
book  shipment). 

(9)  Administrative  costs  are  estimated  by 
categories.  The  RFP  will  indicate  which 
functions  are  required  of  the  contractor.  The 
proposed  costs  should  reflect  the  level  of 
effort  proposed  for  each  function. 

(10)  Consult  the  Glossary  of  Terms 
provided  with  the  RFP  prior  to  completing  the 
cost  proposal. 

(c)  Specific  Line  item  Instructions: 
(1)  Participant  Months  Proposed:  A 

measure  of  total  participant  months  for  both 
academic  and  technical  training  provides  a 
standard  measure  of  the  amount  of  training 


being  proposed  or  provided.  Compute  this 
figure  for  each  year  of  the  project  and  for  the 
project  life. 

(2)  Liae  lA.  Education/Training  Costs:  This 
line  must  be  completed  for  all  training 
programs.  Complete  lines  I.A.1-I.A.4  first. 
Then  enter  the  total  number  of  participants 
for  the  contract  year  being  reported.  (Note: 
This  figure  will  not  always  equal  the  sum  of 
"Number  of  Participants"  proposed  in  lines 
I.A.1-I.A.4).  Finally  enter  the  sum  of  the 
"Subtotal"  amounts  in  the  'Total"  space. 

(3)  Lines  I.A.1-I.A.4:  Optional  breakdown. 
Use  the  Glossary  for  definitions  for  each  line 
item.  The  "Other  (Mission  Option)"  category 
allows  for  special  breakouts.  For  any  of  these 
lines,  enter  (a)  the  number  of  participants  to 
incur  the  cost,  (b)  the  total  number  of  cost 
units — see  item  (8)  under  "General 
Instructions — for  those  participants  in  the 
contract  year  being  costed,  (c)  the  unit  prices 
for  each  cost  category,  and  (d)  Education/ 
Training  Cost  "Subtotals". 

(4)  Line  LB.  Allowances:  This  line  must  be 
completed  for  all  training  programs.  USE 
CURRENT  A.I.D.  APPROVED  RATES.  As 
was  done  for  line  LA.  complete  lines  I.B.I 
through  I.B.IO  first,  then  enter  the  sum  of  the 
"Subtotals"  for  those  lines  in  the  "Total" 
space  for  line  LB. 

(5)  Lines  I.B.1-I3.10:  Optional  breakdown. 
Definitions  and  approved  rates  for  these  cost 
items  are  contained  in  Handbook  10  and 
Participant  Training  Notices  (see 
"Allowances"  in  Glossary).  The  "Other 
(Mission  Option)"  category  allows  for  special 
breakouts  (e.g.,  books  used  in  English 
Language  Training — ELT).  For  instructions  on 
specific  column  entries,  follow  instructions 
for  Lines  I.A.1  thru  I.A.4. 

(6)  Line  LC.  Travel:.  This  line  must  be 
completed  for  all  training  programs. 
Complete  the  sub-entries  and  then  enter  the 
sum  of  the  "Subtotal"  in  the  'Total"  space  for 
line  I.e. 

(7)  Lines  I.C.1-I.C.3:  Optional  breakdown. 
See  Glossary  for  definitions.  Reference 
instructions  for  Lines  LA.1  thru  I.A.4  for 
completion. 

(8)  Line  I.D.  Insurance:  This  line  must  be 
completed  for  all  training  programs.  Do  sub- 
entries  first  and  then  sum  for  this  line. 

(9)  Lines  LD.1-I.D.3:  Optional  breakdown. 
Definitions  and  approved  rates  for  these  cost 
items  are  contained  in  the  Glossary, 
Handbook  10,  and  Participant  Training 
Notices  (see  also  "Allowances"  in  Glossary). 
Reference  instruction  for  Lines  I.A.1  thru 
I.A.4  for  completion. 

(10)  Line  I.E.  Supplemental  Activities:  This 
line  must  be  completed  for  all  training 
programs.  Complete  sub-entries  first,  sum, 
and  enter  the  figure  in  the  'Total"  space  for 
line  I.E. 

(11)  Lines  I.E.1-I.E.12:  Optional  breakdown. 
See  Glossary  for  definitions.  Reference 


instructions  for  Lines  LA.1  thru  LA.4  for 
completion. 

(12)  Upon  completion  of  Section  LA. 
through  LE.,  total  participant  costs  for  each 
training  program  are  found  by  (a)  summing 
the  "Subtotal"  column  and  (b)  summing  the 
'Total"  column.  The  two  figures  thus 
obtained  should  be  equal.  If  the  figures  fail  to 
equal  check  the  column  entries  and  make 
corrections  where  necessary. 

(13)  Lines  U.F  Administrative  Costs:  Line 
II.F  is  the  total  of  the  administrative  costs  on 
lines  II.F.1-II.F.8  as  was  done  for  line  I.A., 
complete  the  sub-entries  first  then  enter  the 
sura  of  those  figures  on  line  II.F.  This  is  done 
for  each  project  year.  All  project  years  are 
then  totalled  to  produce  line  totals  for 
programs.  All  project  years  are  then  totalled 
to  produce  line  totals  for  program 
administrative  costs.  Adding  the  'Total  Cost** 
figures  for  line  II.F.1-II.F.8  produces  the  line 
II.F  'Total  Cost"  This  number  should  equal 
the  line  II.F  'Total  Cost"  obtained  by  adding 
line  n.F  "Year  1"  -t-  "Year  2"  -(-  etc.  If  the 
two  numbers  thus  obtained  are  not  equal, 
figures  should  be  rechecked. 

(14)  Separate  administrative  cost  sheet 
must  be  completed  for  academic  and 
technical  programs.  Where  requested, 
separate  administrative  costs  sheets  will  be 
provided  for  different  categories  of  technical 
programs. 

(15)  Lines  n.F.l-II.F.8:  Information 
regarding  these  administrative  cost  items  is 
contained  in  the  Federal  Acquisition 
Regulations  (FAR).  While  these  are  standard 
cost  elements,  not  all  elements  will  be 
present  in  all  projects.  Additional  breakouts 
may  be  requested. 

(16)  Total  Training  Costs:  Summing  the 
"total"  figures  for  lines  K-¥  (the  six  basic 
cost  categories)  yields  yearly  and  overall 
Total  Training  Costs. 

(c)  The  required  proposal  worksheet  format 
is  illustrated  below;  the  format  has  been 
approved  by  OMB  and  assigned  Control  No. 
0412-0532,  expiration  3/31/89.  A.I.D. 
estimates  the  reporting  burden  for  this 
collection  of  information  to  be  16  hours  per 
response,  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  date  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to  the 
Agency  for  International  Development  Office 
of  International  Training,  Washington,  DC 
20523;  and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of  Management 
and  Budget,  Washington,  DC  20523. 
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PROPOSAL  WORKSHEET 


Pro 'ect 
Title: 


RFP 

Number: 


Project 
Year: 


of 


years 


Ir.pleniGntor/Contractor : . 

-)ate  :  Coranents  : 


Participant  Months  Proposed  (This  Year)  • 


***  SEE  "Instructions:   Proposal  Worksheet  *** 


Program  Categories/ 
Training  Activities 


Number  ot 
Participants 


1.   PARTICIPANT  TRAINING  COSTS 
A.   Education/Training  Costs  . 

1.  Tuition/Fees  

2.  Training  Costs  

3.  Package  Program  Costs  • 
a.  Other  (Mission  Option)  . 

3.   Allowances  

1.  Maintenance  Advance  .  . 

2.  Living/Maintenance  .  .  . 

3.  Per  Diem • 

u.    Books  ft   Equipment  .  .  . 

5.  Book  Shipraent  

6.  Typing  (Papers)  .... 

7.  Thesis  

8.  Doctoral  Dissertation  . 

9.  Professional  Membership 
10'.  Other  (Mission  Option)  . 


No.  ot 

Units 


xxxxxx 


xxxxxx 


Unit  * 
Price 


xxxxxxx/xxx 


/ 


/ 


xxxxxxx/xxx 


/ 


Subtotal 


xxxxxxxxxx 


xxxxxxxxxx 


Total 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 
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*  Units  are  standard  measures  for  the  cost  element  (e.g..  participants,  participant  weeks,  etc.). 
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Project  Title: 


Implenten tor/Contractor: 


Program  Uacegories/ 
Training  Activities 


Comments : 


Number  ot 
Participants 


C.  Travel .  .  ,  . 

1.  International  ....,.•• 

2.  Local  .  .  ,  ,  ,  

3.  Othpr  CMission  Ootion")  .  .  .  . 

D.  Insurance 

1  .  HAC  for  U.S.  .  ." '• 

2.  Required  by  Institution  .  •  . 

3.  Other  (Mission  Option)  .  .  .  . 

E.  Supplemental  Activities  .  .  .  .  . 

1.  ELT,  In-Country r 

2.  ELT,  U.S 

3.  Academic    Up-Grade    

4.  Reception   Services    . 

5.  WIG  Orientation    .  . 

6.  Other  Orlentatior.    . 

7.  Interpreters/Escorts 

8.  Interpreters/Cooperative 

9.  Enrichment    Programs    •     •     • 

10.  Mid»Vlnter  Ccmmunity   Seminars 

11.  Follow-Up/Career  Development 

12.  Other    (Mission  Option)    .         . 
TOTAL   PARTICIPANT   COSTS, 


No.    ot 
Un  its 

xxxxxx 


xxxxxx 


xxxxxx 


RFP   Number: 


Year 


of 


Unit   * 
Price 


xxxxxxx/xxx 

$         / 


Subtotal 


xxxxxxxxxx 


Total 


/ 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxx/xxx    xxxxxxxxxx  $ 


/ 


/ 


xxxxxxxxx  tx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxx/xxx   xxxxxxxxxx  $ 


/ 


$ 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


xxxxxxxxxxx 


Line  Totals  A  +  B-t-C  +  D+E- 


*  Units  are  standard  measures  for  the  cost  element  (e.g..  participants,  participant  weeks. 


etc.  ) 
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PROPOSAL  WORKSHEET 


Project  Title: 


RFP  Number: 


Imp lemen tor /Contractor; 


Comments : 


Person 
Months 


Total 
Cost 


4.  Consultant  Fees 

a.  U.S.  .  .  .  . 

b.  Field  .  .  .  . 

5.  Equipment  .  .  . 

6.  Sub -Contracts  . 

7.  Indirect  Costs* 

8.  Other  


xxxxxx 


xxxxxx 


xxxxxx 


$ 
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to 


Year 


of 


Person 
Months 


II. F.   Administrative  Costs: 

1.  Salaries  (Total)  .  .  . 

a.  Professional  .... 
i.  U.S 

ii.  Field  ...... 

b.  Support  Staff  .  .  . 
i.  U.S 

11.  Field  

2.  Fringe  Benefits  .... 

3.  Travel  

a.  International  .  .  . 

b.  Local 

Total  Administrative  Costs,  Item  II. F.  above 

TRAINING  COSTS  (Total  Participant  Costs  from  prev.  page  +  Line  II. F.)  =  $ 


xxxxxx 


xxxxxx 


TOTAL 


*  A  breakout  of  these  costs  should  be  requested.   (See  Instructions) 


Total 
Cost 


S. 
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;   •  "•                   PROPOSAL  WORKSHEET   '        SUMMARY 
Prolecc  Title:                                          R^P  Number:  _ 
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Impleraentor/Contractor:                          Comments: 

Year      of 
ary"  *** 

***  SEE  "Instructions:   "Proposal  Worksheet,  Part  C-Sumn 

Costs 

Item                       Academic          Technical 

Total 

I.   PARTICIPANT  COSTS: 

A.  Education/Trainlne  Costs  ...   $                 $ 

R   All nuannPR     .......... 

• 

C.  Travel •  • 

D.  HAC  

E.  Supplement  Activities  

Total  Participant  Costs $               +   $ 

II.  F.   ADMINISTRATIVE  COSTS: 

1.  Salaries $                * 

?,  Frinpe  Rpnpflts  

"^   Tt-ovpI 

A.  Consul  tan  tP ■.  .  . 

5.  Eaulnm^nf  

6.  Sub-Contracts $                 * 

7   Tndi rpct  Cos^S  

$ 

fl   Other  .....  

Total  Administrative  Costs  ....  $                +   $ 

GRAND  TOTAL.  TRAINING  COSTS      »  $              +  $ 
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7.  A  new  section  752.7034  is  added  as 
follows: 

S  752.7034    Gloaaary  of  training  eoat 


The  following  solicitation  provision  is 
to  be  placed  in  all  solicitations  which 
call  for  any  participant  training. 

CloMary  of  Tralnlag  Cost  Anaiytis  Tenns 
(Data) 

Academic  Training:  A  program,  leading  to 
an  academic  degree,  in  an  accredited 
institution  of  higher  education. 

Academic  Up-grade:  Specific  training  given 
to  overcome  academic/technical  deficiencies 
in  participant's  background  in  preparation  for 
beginning  a  full  technical  or  academic 
program.  This  training  can  be  given  in  the 
host  country,  a  third  country  or  the  U.S. 

Administrative  Costa:  Those  cost  related  to 
the  management  of  participants,  not  the 
actual  delivery  of  training.  These  costa  will 
include: 

Salaries 

Indirect  Costs 

Subcontracts  (for  participant  management 

and  related  activities) 
Consulting  Fees  (for  participant  management 

and  related  activities) 
Equipment  (expendable  and  capital — not 

used  by  the  participants) 
Other  Direct  Costs  [telephone,  postage, 

supplies,  equipment  word  processing. 

computer  processing) 
Overhead/General  and  Administrative 

(G&A) 
Fixed  Fee  or  Profit 

Allowances:  Allowances  are  those  rates  set 
by  A.I.D.*s  Office  of  International  Training 
which  cover  maintenance,  per  diem,  and 
attendant  costs  of  participating  in  an 
education  program  such  as  books,  typing, 
professional  memberships,  etc. 

Information  on  allowances  is  contained  in 
A.I.D.'s  Handbook  10  which  is  updated 
through  periodic  release  of  Training  Notices. 
These  are  provided  to  Mission  personnel  and 
contractors  whenever  changes  are  made  to 
allowances. 

Participant  Training  Notices  on 
allowances  are  available  from:  The  Agency 
for  International  Development,  OIT,  SA-16, 
Washington.  DC  20S23. 

Career  Development-  (see  Follow-up  and 
Career  Development). 

Consulting  Fees:  Consulting  fees  may  be 
categorized  into  two  parts:  (1)  fees  paid  to 
consultants  for  providing  training;  and  (2) 
fees  paid  to  consultants  for  assisting  in  some 
phase  of  the  management  of  participants,  e.g., 
setting  up  computer  tracking  systems. 

Cooperative  Training:  (see  Internship/ 
Cooperative  Training). 

Counseling:  Activities  involved  with 
assisting  partidpanta  to  identify  and  resolve 
personal  or  training  situations/problems 
which  are  adversely  affecting  performance. 

Documentation:  The  process  of  providing 
the  Mission  or  A.I.D.  office  with  all  relevant 
forms  and  information  needed  to  begin 
participants'  programming  and  placement 

Documentation  normally  takes  place  in  the 
host  country.  The  process  includes  the 
collection  of  information  seeded  to  develop 


the  nOfP  (including  transcripU/TOBFL 
scares)  and  the  preliminary  identification  of 
training  opportunities  which  beet  meet  the 
training  objectives. 

Note:  Health  clearances,  passport 
photogrsQihs,  and  bio-data  ahouid  also  be 
collected  at  tliis  time. 

English  Language  Training  (ELT):  English 
language  training  provided  prior  to.  or  in 
conjunction  with,  the  program  of  study. 

Enrichment  Programs:  Activities  dMignsd 
to  provide  participants  with  cultural/social/ 
educational  experiences  geared  to  furthering 
their  understanding  of  U.&  institutions  and 
mores.  These  programs  are  conducted  as  an 
adjunct  to  technical  or  academic  training 
provided  in  the  U.S. 

Equipment.  Contractor  (see  Federal 
Acquisition  Regulations). 

Escort  Services:  (see  Interpreter  and  Escort 
Services). 

Evaluation:  The  process  of  measuring  the 
effectiveness  of  a  participant's  training 
program  in  achieving  the  goals  and  objectives 
identified  by  the  PIO/P.  Tools  used  to 
measure  program  effectiveness  both  during 
and  after  training  include  post  program 
language  testing,  on-site  training 
questionnaires  and  exit  interviews  and  may 
extend  to  long  term  assessments  of  the 
impact  of  the  program  on  the  project/country. 

Fixed  Fee/Profit:  (see  Federal  Acquisition 
Regulations). 

Follow-up  and  Career  Development- 
Activities  which  build  on  the  training 
experience  and  which  are  designed  to 
encourage  and  equip  participants  to  remain 
professionally  involved  in  their  field. 

Typical  follow-up  activities  include: 
Encouraging  communication  among 
participants:  publication  of  newsletters; 
promoting  membership  in  returned 
participant  organizations:  promoting 
professional  memberships/  meetings;  use  of 
host  country  follow-up  in  conjunction  with  a 
program  evaluation. 

Fringe  Benefits:  (see  Federal  Acquisition 
Regulations). 

General  and  Administrative  (GS^A)  Costs: 
(see  Federal  Acquisition  Regulations). 

Health  and  Accident  Coverage  (HAC):  An 
A.I.D.  self-financed  health  and  accident 
system  designed  to  provide  payment  for  most 
reasonable,  usual,  and  customary  medical 
costs  incurred  by  participants.  Ail 
participants  studying  in  the  U.S.  are  to  be 
covered  by  HAC.  AU  contractors  managing 
participants  in  the  U.S.  are  responsible  for 
enrolling  their  participants  in  this  program. 
Specific  guidelines  on  HAC  coverage  are 
provided  in  Handbook  10.  Periodic  training 
notices  are  provided  to  Missions  and 
contractors  when  there  are  changes  to  the 
rate  structure  or  coverage.  HAC  coverage 
may  not  be  replaced  by  any  otlier  medical 
insurance  in  the  U.S.  even  though  there  are 
educational  institutions  that  require 
enrollment  in  their  plans  as  well,  (see 
Insurance,  Other). 

High-Level  Teams:  Groups  of  participants 
who  are  in  executive  level  positions  in 
business,  industry  or  government  in  their 
home  country. 

Indirect  Costs:  Costs  that  are  incurred  for 
common  or  joint  objectives  snd  cannot  be 
readily  identified  with  a  particular  final  cost 


objective.  Typical  examples  are  depreciation 
or  use  allowances  on  buildings  and 
equipment  the  costs  of  operating  and 
maintaining  facilities,  and  general 
administration  and  general  expenses,  such  as 
the  salaries  and  expenses  of  executive 
officers,  personnel  administration,  and 
accounting. 

Insurance,  Other  (see  also  Health  and 
Accident  Coverage)  Insurance  coverage 
arranged  for  third  country  training  and 
insurance  payments  made  to  training 
institutions  in  the  U.S.  that  have  mandatory 
insurance  requirements. 

Internship/Cooperative  Training:  Work 
experience  that  is  designed  to  enhance  the 
skill  the  trainee  is  acquiring  through  formal 
training.  Paid  work  experience  must  be 
directiy  related  to  the  field  of  study 
undertaken  by  the  trainee  or  it  is  not  allowed 
under  the  Immigration  and  Natiiralization 
Service  rules. 

Interpreter  and  Escort  Services:  Provision 
of  interpreters,  for  short-term  training  or 
observation  tours,  for  participants  who  are 
not  proficient  in  the  language  of  the  country 
of  training:  also  the  provision  of  field  program 
managers  (escorts)  to  accompany  high-level 
teams  (which  see)  on  observstion  tours. 

Mid-  Winter  Community  Seminars 
(MWCS):  Brief,  structured  exposure  to 
educational,  social  and  cultural  experiences. 
These  activities  are  considered  enrichment 
programs  but  because  they  have  base  funding 
from  A.I.D.  are  shown  as  a  line  item  for 
identification. 

Monitoring/Reporting:  Regular  tracking 
and  updating  of  the  status  of  the  participant 
from  time  of  arrival  in  the  U.S.  to  day  of 
departure.  In  this  case  status  refers  to 
academic  progress,  visa  status,  acculturation, 
living  situation,  financial  matters,  general 
health  of  participant  etc. 

Needs  Assessment-  (see  Training  Needs 
Assessment). 

Observation  Tours  (also  Observational 
Training):  Scheduled  visits  to  facilities  in 
several  locations  to  learn  a  process,  method, 
or  system  through  observation  and 
discussion.  Observation  tours  should 
emphasize  the  acquisition  of  development 
ideas,  attitudes,  and  values. 

Orientation,  Pre-departure:  Activities 
designed  to  provide  participants  with  current 
and  specific  information  on  what  is  to  be 
accomplished  in  their  training.  Pre-departure 
orientation  may  include,  depending  on 
individual  circumstances:  an  overview  of  the 
social/cultural  modes  of  the  U.S.  (or  other 
program  country)  to  help  reduce  culture 
shock:  information  regarding  financial/living 
arrangements:  information  regarding  basic 
airport  routines  of  international  travel.  This 
orientation  often  helps  establish  how  a 
participant  will  respond/adjust  to  a  U.S.  (or 
other  program  country)  training/living 
experience.  For  purposes  of  costing  this 
activity,  only  a  formal  orientation  session  of  4 
or  more  hours  of  direct  participant  contact 
should  be  considered  as  pra-departure 
orientation. 

Orientation,  Re-entry:  The  formal  process 
whereby  participant  consider  the  physical, 
phychological,  and  professional  return  to 
their  country.  For  the  long-term  participant 


re-entry  orientation  should  begin  3-6  months 
before  departing  the  U.S.:  for  the  short-term 
participant,  1-3  weeks  prior  to  departure.  Re- 
entry activities  can  also  take  place  upon 
arrival  in-country.  In  order  to  consider  this  a 
discrete  activity,  it  should  be  programmed  to 
last  a  minimum  of  4  hours. 

Orientation.  U.S.:  Activities  and 
information  designed  to  acquaint  the 
participant  with  a  broad  picture  of  "life"  in 
the  U.S.  (macro-view)  and  to  assist  the 
participant  in  functioning  effectively  in  the 
specific  city/community /campus  of  the 
program  of  study  (micro-view).  The  macro 
orientation  will  be  most  helpful  to  the 
participant  as  a  general  reference  point  in 
understanding  life  styles  in  the  program's 
geographical  area:  it  should  build  on  the  pre- 
departure  orientation  and  reinforce  the 
participant's  sense  of  well-being  while  away 
from  home.  The  micro  orientation  typically 
includes  information  on  housing,  shopping, 
food  preparation,  check  cashing, 
transportation,  correspondence,  and        ^ 
communication.  Micro  orientation  also 
provides  an  introduction  to  the  training 
program  and  the  participant's 
responsibilities.  In  order  to  consider  this  a 
discrete  activity,  it  should  be  programmed  to 
last  a  minimum  of  8  hours. 

Other  Direct  Costs:  (see  Federal 
Acquisition  Regulations). 

Overhead/General  Sr  Administative  {GSrA): 
(see  Federal  Acquisition  Regulations). 

Package  Programs:  Programs  of  training  or 
instruction  where  the  payment  made  to  the 
vendor  includes  the  instructional  cost 
supplies/equipment  and  lodging.  Some 
package  programs  will  also  include  board 
(food).  Both  types  of  packages  are  to  be 
included  in  the  line  item  "Packaged 
Programs." 

Participants:  Foreign  nationals  sponsored 
by  A.I.D.  to  receive  training  outside  their 
home  countries,  under  A.I.D.  sponsorship. 
This  may  include  those  whose  training 
programs  are  funded  by  A.I.D.  loans  or 
grants,  those  under  partial  A.I.D.-funding  and 
those  whose  training  is  paid  for  by  other  than 
U.S.  resources  but  are  granted  a  visa  to  study 
in  the  U.S.  by  A.I.D.  As  used  herein,  the  term 
participant  is  a  shortened  titie  for  "United 
States  A.I.D.  Participant,"  used  since  the 
eariy  years  of  United  States  Technical 
Assistance  denoting  a  "participant  in 
development."  Participants'  programs  are 
managed  either  by  OIT,  and  A.LD.  Mission, 
an  A.I.D.  contractor,  or  a  host  country. 

Note:  Foreign  nationals  on  international 
travel  orders  or  financed  under  general 
support  grants  ara  not  considered 
participants. 

Placement-  The  process  of  enrolling 
participants  in  tiie  selected  training  program 
and  negotiating  appropriate  courses  or  study 
programs. 


Placement  is  a  companion  to  Programming 
and  is  often  done  at  the  same  time.  It  may  be 
necessary  to  modify  the  training  plan  to 
reflect  reality  once  the  placement  process  has 
begun.  The  student  with  less  than  adequate 
preparation  may  have  to  begin  at  a  more 
rudimentary  level  of  study  than  initially 
anticipated  in  the  training  plan.  Because 
placement  determines  the  participant's 
training  location,  housing  arrangements — 
although  technically  programming— are  often 
made  at  this  time. 

Professional  Enrichment  (see  Enrichment 
Programs). 

Profit  (see  Fixed  Fee/Profit)  (see  Federal 
Acquisition  Regulations). 

Programming:  The  process  of  analyzing 
participants'  training/education  credentials 
against  the  training  goals  and  objectives  of 
the  PIO/P.  Programming  is  a  companion  to 
Placement  and  is  often  done  at  the  same  time. 
The  Mission  reviews  and  approves  the 
program.  Programming  agents  may  use  a 
variety  of  mechanisms  to  gain  Mission 
concurrence.  OIT  progranuning  agenUi 
provide  the  Mission  with  a  Training 
Implementation  Plan  (TIP),  and  it  is  suggested 
that  a  similar  document  be  required  fix>m  all 
contractors  and  Missions. 

Reception  Services:  Meeting  the  participant 
upon  arrival  in  the  country  of  training. 
Reception  services  should  be  provided  at  the 
ultimate  destination  and  may  take  place  at 
the  initial  arrival  point  if  it  is  determined  that 
the  participant  will  need  assistance  with 
layover  accommodations  or  travel 
connections. 

Recruitment-  The  process  of  identifying 
candidates  for  a  training  program. 
Recruitment  may  be  done  using  host  country 
mass  media,  host  agency  training 
announcements,  staff  available  under 
ongoing  USAID  projects,  in-country  or  home 
office  consultants/staff  or  any  other  means 
available  to  attract  candidates. 

Reporting/Monitoring:  (see  Monitoring/ 
Reporting). 

Salaries:  [see  Federal  Acquisition 
Regulations). 

Screening:  The  process  of  reviewing 
candidate  applications,  interviewing 
participants,  and  making  recommendations 
for  final  selection.  Screening  may  involve  the 
use  of  A.I.D.-direct  hire  staff,  contractor  staff 
and/or  local  committees.  The  screening 
process  may  require  that  preliminary  testing 
be  done  to  assess  the  candidates'  suitability 
for  training. 

Selection:  The  process  of  choosing 
qualified  candidates  for  education,  training, 
or  observation  tours.  Selection  activities 
include:  developing  selection  criteria  (e.g., 
English  language  test  scores);  candidate 
interviews;  candidate  credential  reviews; 
shared  cost  negotiation  for  the  proposed 


training.  Final  selection  approval  is  provided 
by  A.I.D. 

Short-term  Training  (also  known  as 
Technical  Training):  Training  which  is  not 
designed  to  lead  to  the  awarding  of  an 
academic  degree. 

Social/Professional  Enrichment-  (see 
Enrichment  Programs). 

Subcontracts:  Contracts  let  by  the  prime 
contractor  to  another  entity  for  the 
performance  of  a  segment  of  the  contract 

Technical  Training:  All  training  not 
classified  as  academic  training.  Technical 
training  may  take  the  form  of  observational 
visits,  on-the-job  training  (OJT).  special 
seminare  or  programs,  woriishops,  and  non- 
degree  training  in  academic  institutions. 

Testing:  The  process  of  examining  and/or 
evaluating,  in  the  host  country,  participants' 
skills  and  achievements  for  the  purpose  of 
properly  selecting  participants  and  placing 
them  in  appropriate  programs.  Testing  may 
include  the  SAT,  TOEFU  AUGU.  GRE,  and/ 
or  GMAT,  depending  on  availability  within 
the  host  country.  Testing  of  individual's 
English  language  slcills  is  most  frequentiy 
required. 

Training  Cost  Normally  training  costs  refer 
to  the  cost  of  short-term  programs.  Academic 
programs  may  include  attendance  at  short- 
term  seminars,  woricshops,  etc.  and  those 
costs  would  be  training  costs  while  the 
balance  of  the  program  cost  would  be 
included  under  tuition/fees. 

Training  Needs  Assessment  Identification 
of  country,  sector,  or  project-level  training 
needed.  Training  needs  assessments  are  done 
using  country  demographic  information, 
interviews  with  host  government  officials  and 
special  surveys.  The  Country  Development 
Strategy  Statement  and  Countiy  Training 
Plan  should  also  be  factored  into  the 
assessment  A  Traiiung  Needs  Assessment 
should  be  completed  or  consulted  prior  to 
developing  any  training  project  or  training  as 
a  part  of  a  technical  assistance  project. 

Travel  Costs:  Costs  associated  with 
international  and  local  ti-avel  and  with  daily 
expenses  while  in  travel  status  in  support  of 
a  participant's  program  of  study.  Travel  costs 
do  not  include  food  and  lodging  as  those  are 
allowances  and  are  covered  in  a  different 
line  item. 

Tuition  Fees:  Tuition/fees  are  the  costs  of 
academic  programs.  Tuition/fees  are 
normally  provided  on  a  credit  hour,  quarter, 
semester,  or  yeariy  basis. 

(End  of  proposed  rule) 
Date:  June  24,  isea 
John  F.  Owens, 
Procurement  Executive. 
[FR  Doc  88-15306  Filed  7-7-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  Stat*  RmmtcIi  Sarvica 

National  Agricultural  Raaaarch  and 
Extenaion  Uaara  Adviaory  Board; 
Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463.  86  Stat.  770-776).  the  Office  of 
Grants  and  I^rogram  Systems, 
Cooperative  State  Research  Service, 
announces  the  following  meeting: 

Name:  National  A^cultural  Research  and 
Extension  Users  Advisory  Board. 

Date:  August  ft-ia  198& 

Time:  8.-00  a.ni.-S:30  pjn.,  August  8-0, 1S88. 
8:00  a.in.-12.-00  Noon,  August  la  1988. 

Place: 

Copley  Plaza  Hotel,  August  8,  Boston, 
Massachusetts. 

Human  Nutrition  Center,  August  9.  Boston, 
Massachusetts. 

Copley  I>laza  Hotel  August  10,  Boston, 
Massachusetts. 

Type  of  meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  and 
site  visits  as  time  and  space  permit. 

Comments:  The  public  may  file  «vritten 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  The  Board  will  be  meeting  with 
the  Joint  Council  on  Food  and  Agricultural 
Sciences  to  review  and  discuss  the  changing 
U.S.  agricultural  sector,  successful  research 
and  marketing  programs,  and  research  in 
human  nutrition.  The  Board  will  hear 
separate  presentations  on  agricultural 
biotechnology  and  nutrition  education  and 
urban  gardening  programs. 

Contact  Person  for  Agenda  and  More 
Information:  Marshall  Tarlcingtoa  Executive 
Secretary,  National  Agricultural  Research 
and  Extension  Users  Advisory  Board;  Room 
432-A,  Administration  Building.  U.S. 
Department  of  Agriculture,  Washington,  DC 
20250-2200;  telephone  (202)  447-3684.  Done  in 
Washington,  DC,  this  29th  day  of  June  1988. 

CJ-Haiiis. 

Associate  Administrator. 

|FR  Doc.  88-15399  Filed  7-7-88:  &45  am) 
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Office  of  International  Cooperation 
and  Development 

Cooperative  Agree^nentK  Unlveralty  of 
Arfcanaa* 

AOCNCV:  O^ice  of  International 

Cooperation  and  Development  (OICD); 

Agricidture. 

ACTION:  OICD  intends  to  award  a  Grant 

to  the  University  of  Ariiansas  to  support 

the  "1988  Fanning  System  Symposium." 

AullKMity:  Section  1458  of  the  National 
Agricultural  Research,  Extension  and 
Teaching  Policy  Act  of  1977,  as  amended  (7 
use  3291),  and  the  Food  Security  Act  of  1985 
(Pub.  L  99-198). 

OICD  anticipates  the  availability  of 
funds  in  Hscal  year  1968  (FY1988)  to 
provide  fimding  support  to  the 
University  of  Arlcansas  for  conduct  of 
the  "1988  Fanning  Systems  Symposium." 
This  symposium  is  recognized  as  the 
major  international  forum  for  the 
exchange  of  research  experiences  and 
the  development  of  new  approaches 
related  to  farming  systems  research  and 
extension. 

Assistance  %vill  be  provided  only  to 
the  University  which  will  utilize  funds  to 
partially  support  the  publication  and 
staff  support  costs  of  the  symposium. 
Based  on  the  above,  this  is  not  a  formal 
request  for  application.  An  estimated 
$50,000  will  be  available  in  FY19e8  as 
partial  support  for  this  symposium. 
Information  on  proposed  Grant  #58- 
319R-6-033  may  be  obtained  from: 
Nancy  J.  Croft.  Contracting  Officer. 
USDA/OICD/Management  Services 
Branch.  Washington.  DC  20250-4300. 
Nancy  |.  Croft. 
Contracting  Officer. 

Dated:  June  28. 1088. 
(FR  Doc.  88-15295  Filed  7-7-88;  8:45  am) 
nixiNa  cooc  S4to-iw-« 

Cooperative  Agreements:  University  of 
Maryland 

AQENCV:  OfTice  of  International 

Cooperation  and  Development  (OICD); 

Agriculture. 

ACTKMi:  Notice  of  intent. 

AcnvriY:  OICD  intends  to  enter  into  a 
Cooperative  Agreement  with  the 
University  of  Maryland  to  provide 
funding  for  collaborative  international 
assignment  in  support  of  international 
agricultural  development  in  Guatemala. 


Authority:  Section  1458  of  the  National 
Agricultural  Research.  Extension  and 
Teaching  Policy  Act  of  1977.  as  amended  (7 
use  3291),  and  the  Food  Security  Act  of  1985 
(Pub.  L  g»-198). 

OICD  aimoimces  the  availability  of 
funds  in  fiscal  year  1968  (FY  1966)  to 
enter  into  a  cooperative  agreement  with 
the  University  of  Maryland  to 
collaborate  in  the  Private  Enterprise 
Development  (PED)  Project  in 
Guatemala.  The  scope  of  the  eH^ort  will 
include  the  participation  of  the 
University's  International  Development 
Management  Center,  which  will  be  able 
to  enhance  its  experience  and  expertise 
through  involvement  with  this  project. 

It  is  anticipated  that  this  project  will 
be  funded  over  a  four-year  period. 
Approximately  $112,625  will  be 
available  in  FY1988  to  the  University  for 
this  collaborative  effort. 

Assistance  will  be  provided  only  to 
the  Georgia  Tech.  which  is  contributing 
resources  and  experience.  Funds 
provided  by  OICD  will  be  used  to 
supplement  costs  of  supplies, 
communications,  a  project  management 
specialist,  and  travel. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  Funds 
estimated  at  $112,625  will  be  available 
in  FY1988  to  support  this  work.  Funding 
for  FY1989-92  will  be  based  on 
availability. 

Information  on  proposed  Agreement 
#58-319R-8-035  may  be  obtained  from 
the  undersigned  at  the  following 
address:  USDA/OICD/Management 
Services  Branch,  Washington,  DC 
20250-4300. 

Date:  June  29, 1988. 
Nancy ).  Croft. 
Contracting  Officer. 
[FR  Doc  88-15298  Filed  7-7-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Presidential  Board  of  Advisors  on 
Private  Sector  Inltlattves;  Open 
Meeting 

agency:  O^ice  of  the  Secretary,  OfTice 
of  the  General  Counsel  and  OfHce  of 
Business  Liaison 

summary:  The  Presidential  Board  of 
Advisors  on  Private  Sector  Initiatives 
will  hold  a  meeting  on  July  29, 1988. 
Committee  meetings  will  also  be  held  on 
this  date.  Public  comment  is  welcome. 
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Time  and  Place 

Presidential  Board  of  Advisors  on 
Private  Sector  Initiatives 

Full  Board  Meeting 

Friday,  July  2a  1968. 10:00  aon..  at  the 
Security  Pacific  Bank.  333  South  Hope 
Street.  Los  Angeles.  California.  90071. 
All  neetings  will  be  held  on  the  53rd 
floor. 

Committee  Meetings 

Friday.  July  29. 1968. 8:30  a.m..  at  the 
Security  Pacific  Bank,  333  Sooth  Hope 
Street  Los  An^ks,  CaUfomia.  90071. 
All  meetings  will  be  held  on  the  53rd 
floor.  Rooms  to  be  posted. 
FOR  FURTHER  IMFORMATIOW  COifTACT: 

The  Committee  Control  Officer.  Mr. 
Robert  H.  Bmmley.  Deputy  General 
CoimseU  U.S>  Department  of  Commerce. 
(202/377-4772)  or  the  Alternate  Control 
Officer.  Nancy  J.  Olson,  Director.  Office 
of  Business  Liaison,  U.S.  Department  of 
Conunerce.  (202/377-384^  Main 
Commerce  Building.  Washington,  DC 
20230. 

Date:  June  30, 1988. 
Robert  H.  Braadey. 
General  Counsel. 

[FR  Doc  88-15338  Fried  7-7-88;  8>45  amj 


Foreign-Ttade  Zones  Board 

(Dociwt24-8S) 

Foreign-Trade  Zone  100— Dayton,  OH; 
AppHcation  for  Sulnonest  Generat 
Motors  Corp.,  Electric  Molors'and 
Auto  riMta  PlanlSt  Daylmi  and 
Kettering,  OH 

An  appOcatioa  has  been  st^mitted  to 
the  Foreign-Trade  Zoaes  Board  (dw 
Board)  by  die  Greater  Dayton  Foteign- 
Trade  Zone.  Inc.  grantee  of  FTZ 100,  on 
behalf  of  General  Motors  Corporation. 
Delco  Products  Diviaian  (GM). 
requesting  special-purpose  si^nooe 
status  for  GM 's  electric  motors  plant  in 
Dayton.  Ohio,  and  its  auto  parts  plant  in 
Kettering,  Ohio.  The  appUcatkw  was 
submitted  pursoant  to  tke  provisions  of 
the  Fbreign-Trada  Zones  Act  as 
ammded  (19  U.S.C.  8l8-81u).  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  June  28, 
1988. 

The  Dayton  plant  (28  acres)  is  located 
at  1619  KuBtz  Road.  The  facility  employs 
300  persons  and  is  used  to  produce 
electric  nwtora  for  industrial  uses.  Some 
10  percent  of  die  components  are 
dutiable,  including  velocity  controls, 
armatures,  transformers,  discharge 
units,  connectors,  clamps  and  bearings. 
The  plant  is  also  used  as  a  distribution 


facility  for  imported  AC  servo  motor 
systems. 

The  Kettering  plant  (286  acres)  is 
located  at  2000  Fwrer  Boulevard.  The 
facility  emptoys  4JBO0  persons  and  is 
used  to  produce  shock  absorbers,  wiper 
systems,  cooling  motors,  electronic 
suspension  system  levelling  controls, 
and  antenna  actuators.  Some  6  percent 
of  the  components  used  at  the  plant  are 
dutiable,  including  circint  boaids,  shock 
absorber  stmts  and  piston  arms,  shock 
absorber  parts,  magnesuim  housings, 
armature  assemblies,  relays  and 
tasteners* 

Zone  procedures  would  exempt  GM 
from  Customs  duties  on  the  foreign 
components  used  in  the  manufacture  of 
products  that  are  exported.  On  the 
motors  produced  at  the  Dayton  plant 
and  sold  in  the  United  States.  GM  would 
be  able  to  elect  the  rate  applicable  to 
complete  motors.  The  duty  rates  on 
parts  for  motors  range  fiY>m  2.9  to  IIJO 
percent  whereas  the  rates  on  complete 
motors  range  from  0  to  4.2  percent  On 
the  auto  components  that  are  produced 
at  the  Kettering  plant  and  shipped  to 
U.S.  auto  assembly  subzonea,  the 
company  would  be  able  to  elect  the 
finished  product  duty  rate  applicable  to 
passenger  automobiles.  The  duty  rates 
on  subcomponents  and  material  used  at 
the  plant  range  bam  3i)  to  Si)  percent 
whereas  the  rate  on  autos  is  2.5  percent 
GM  indicates  that  the  savings  wiU  help 
improve  the  company's  intemati(»al 
competidveness  in  both  product  areas. 

In  accordance  with  the  BotutTs 
regulations,  an  examiners  conmiittee 
has  been  appointed  to  investigate  the 
applicadon  and  report  to  the  Board.  The 
committee  consists  oi:  Dennis  PacdncUi 
(Chairman),  Foreign-Trade  Z(»es  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  John  F.  Neboa 
Distric  Director.  US.  Qistoras  Service. 
North  Central  Region.  6di  Fkwr.  Plaza 
Nine  Building.  56  Erieview  Maza, 
Cleveland.  Ohio  44114;  and  Colonel 
Robert  L  Oliver,  IKstrict  Engineer,  U.S. 
Army  Engineer  District  LouieviUe,  P.O. 
Box  59.  Louisville  Kentucky  40201-0069. 

Comments  concerning  Hite  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  shall  be 
addressed  to  the  Board's  Execudve 
Secretary  at  the  address  below  and 
postmarked  on  or  before  August  16, 
1988. 

A  copy  of  the  application  is  available 
for  public  hispecdon  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  Dayton  Interna donal  Airport 
International  Arrivals  Area,  Vandaha. 
Ohio  45377 


Office  of  the  ExecuHve  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce.  Room  1S29, 

14th  and  Pennsylvania  Avenue  NW., 

Washington.  DC  20230. 

Dated  )uly  1. 1918. 
John  ).  D«  Poole.  K-< 
Executive  Secretary. 
(FR  Doc.  88-15384  Filed  7-7-88: 8:45  am] 
BHJJN6  coos  ssw-os-a 
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AGENCY:  Intemadonal  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 

ACnOM:  Notice  of  final  restdts  of 
countervailing  duty  administradve 
review. 


:  On  Mardi  la  198a  die 
Department  of  Commerce  published  the 
pr^iminary  resolts  of  its  a<faBinistrative 
review  of  the  agreeB«nt  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compressors  horn 
the  Rep^lic  of  Singapore. 

We  have  now  completed  that  review 
and  determine  that  Matsushita 
Refrigeration  Industries,  Matsushita 
Electric  Trading,  and  the  Government  of 
the  Republic  of  Singapore,  the 
signatories  to  the  suspension  agreement 
have  complied  with  die  terms  of  the 
suspension  agreement  during  the  period 
January  1, 1965  tfarou^  December  31, 
1985. 

EFFECTIVE  DATE:  July  8. 1988. 
FOR  FURTHER  RTOnMATION  CONTACT: 
Cynthia  Sewell  or  Paul  McGair.  Office 
of  Compliance,  Intemadonal  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-3337. 

SUPPLEMENTARY  I 


Backgroimd 

On  March  10, 1968,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
7778)  the  preliminary  results  of  its 
administadve  review  of  the  agreement 
suspending  die  cotmtervailing  duty 
investigatioti  on  certain  refiigeradon 
compressors  bom  the  Republic  of 
Singapore  (48  FR  51167,  November  7, 
1983).  We  have  now  completed  that 
administradve  review  in  accordance 
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with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Singapore  hermetic 
refrigeration  compressors  rated  not  over 
one-quarter  horsepower.  Such 
merchandise  is  currently  classifiable 
under  item  number  661.0990  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  and  under  item  number 
8414.30.00— O  of  the  Harmonized  System. 

The  review  covers  the  period  January 
1. 1985  through  December  31, 1985  and 
three  programs:  (1)  An  income  tax 
exemption  on  export  earnings  as 
provided  for  in  Part  IV  of  the  Economic 
Expansion  Incentives  Act  ("EEIA"):  (2) 
financing  provided  by  the  rediscount 
facility  of  the  Monetary  Authority  of 
Singapore;  and  (3)  the  payment  of 
technical  assistance  fees. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  written  comments  from  the 
petitioner,  Tecumseh  Products 
Company.  • 

Comment  1:  Tecumseh  claims  that  the 
Department  should  have  considered  the 
exemption  under  Part  IV  of  the  EEIA  as 
the  benefit  from  this  program. 

Department's  Position:  Tecumseh 
misinterprets  the  nature  of  the  benefit 
received  from  this  program.  The  benefit 
is  not  the  amount  of  the  tax  exemption 
claimed  by  MARIS  under  Part  IV  of  the 
EEIA,  but  rather  the  resulting  reduction 
in  MARIS'  tax  liability.  We  correctly 
calculated  the  tax  savings  by 
multiplying  the  amount  of  the  tax 
exemption  by  the  corporate  tax  rate. 

Comment  2:  Tecumseh  argues  that  the 
Department  should  use  the  value  of 
MARIS'  ex-factory  compressor  sales 
rather  than  the  value  of  METOS' 
compressor  exports  to  calculate  the  ad 
valorem  benefit  because  Part  IV  of  the 
EEIA  provides  the  benefit  directly  to 
MARIS.  Tecumseh  contends  that  in 
using  METOS'  value  of  compressor 
exports,  which  increases  the  export 
value  by  including  various  freight,  mark- 
up and  administrative  charges,  the 
Department  dilutes  the  ad  valorem 
benefit  to  MARIS,  the  recipient. 
Consequently,  the  export  charge  to 
offset  the  total  bounty  or  grant  is 
understated. 

Department's  Position:  The  agreement 
suspending  the  countervailing  duty 
investigation  states  that  the  Government 
of  the  Republic  of  Singapore  shall  offset 
the  amount  of  the  total  bounty  or  grant 
by  collecting  an  export  charge  on  the 
subject  compressors  exported  to  the 
United  States  and  that  the  export  charge 


on  each  shipment  shall  be  collected  at 
the  time  the  exporter  submits  its 
Outward  Declaration  to  the  Import  and 
Export  Office  of  the  Singapore 
Government's  Trade  Development 
Board.  The  amount  on  the  Outward 
Declaration  is  METOS'  export  value. 
Further,  while  the  Department's  use  of 
METOS'  exports  in  calculating  the 
benefit  reduces  the  ad  valorem  rate  as 
compared  to  using  MARIS'  ex-factory 
sales,  our  allocation  of  the  benefit  from 
this  program  over  METOS'  exports  fully 
captures  the  value  of  the  benefit 
because  the  export  tax  is  assessed  on 
the  same  basis.  Conversely,  if  we 
allocated  the  benefit  over  MARIS'  ex- 
factory  sales,  the  higher  ad  valorem  rate 
would  lead  to  our  requiring  an  excessive 
collection  of  the  export  tax  because, 
according  to  the  terms  of  the  suspension 
agreement,  this  rate  is  to  be  applied  to 
METOS'  export  value. 

Comment  3:  Tecumseh  argues  that  the 
Department  cannot  rely  solely  on  the 
evaluations  of  Singapore's  Internal 
Revenue  Department  ("IR")  and  the 
Economic  Development  Board  ("EDB") 
as  conclusive  evidence  that  the 
technical  assistance  fees  paid  by 
MARIS  to  its  parent  company  were  not 
excessive.  Tecumseh  further  maintains 
that  it  is  unlikely  that  the  verification 
team  is  qualiHed  to  determine  the  true 
value  of  technical  services  under  normal 
commercial  considerations  and  suggests 
that  the  technical  assistance  agreement 
be  scrutinized  by  an  impartial  expert  in 
the  field  of  refrigeration  compressor 
manufacturing.  Finally,  Tecumseh 
claims  that  the  information  relied  upon 
by  the  Department  is  insufficient  and 
argues  that,  in  the  absence  of  sufficient 
information  to  make  a  proper 
determination  of  the  commercial 
reasonableness  of  the  technical 
assistance  fees,  the  Department  should 
consider  the  value  of  deducting  these 
fees  from  taxable  income  to  be  a 
countervailable  bounty  or  grant. 

Department's  Position:  The  technical 
assistance  fees  paid  by  MARIS  are 
royalties  for  technical  specifications  and 
advice  in  the  manufacture  and  assembly 
of  products,  technical  servicing  of 
equipment,  and  employee  training 
programs.  As  a  general  rule,  royalties 
paid  for  such  services  are  considered 
allowable  business  deductions  when 
calculating  a  firm's  tax  liability.  In  the 
Republic  of  Singapore,  it  is  the 
responsibility  of  the  Singapore  tax 
authorities  (i.e..  the  EDB  and  IR)  to 
determine  the  kind  of  assistance  being 
provided  and  whether  the  fees  paid  for 
such  assistance  is  excessive. 

At  verification,  we  examined  the 
process  by  which  the  tax  authorities 
reviewed  technical  assistance 


agreements.  The  documents  examined 
established  that  the  tax  authorities 
rigorously  reviewed  the  agreement  to 
determine  the  commercial 
reasonableness  of  the  technical 
assistance  fees.  Consequently, 
Tecumseh's  concern  regarding  the 
technical  expertise  of  the  Department's 
verification  team  is  misplaced.  Rather, 
what  is  relevant  and  what  we 
considered  sufficient  was  the 
thoroughness  of  the  procedure  by  which 
the  Singapore  tax  authorities  reviewed 
the  amount  of  the  tecnical  assistance 
fees  and  the  services  provided,  and  that 
the  fees  were  paid  for  services  rendered. 

Final  Results  of  Review 

After  considering  all  of  the  comments 
received,  we  determine  that  Matsushita 
Refrigeration  Industries,  Matsushita 
Electric  Trading  and  the  Government  of 
the  Republic  of  Singapore  have 
complied  with  the  terms  of  the 
suspension  agreement,  including  the 
payment  of  the  provisional  export 
charge  of  5.86  percent  for  the  period 
January  1, 1965  through  July  25, 1985  and 
4.92  percent  for  the  period  July  26. 1985 
through  December  31, 1985.  In  addition, 
we  determine  the  total  bounty  or  grant 
to  be  4.95  percent  of  the  f.o.b.  value  of 
the  merchandise  for  the  review  period. 
The  suspension  agreement  states  that 
the  Government  of  Singapore  will  offset 
completely  with  an  export  charge  the 
total  bounty  or  grant  calculated  by  the 
Department. 

Following  the  methodology  outlined  in 
section  B.4.  of  the  agreement,  the 
Department  determines  that,  for  the 
period  January  1, 1985  through  July  25, 
1985,  a  negative  adjustment  may  be 
made  to  the  provisional  export  charge  of 
5.86  percent  established  in  the 
Department's  notice  of  suspension  of 
countervailing  duty  investigation  and 
that,  for  the  period  July  26. 1985  through 
December  31, 1985,  a  positive 
adjustment  must  be  made  to  the 
provisional  export  charge  of  4.92  percent 
established  in  the  notice  of  final  results 
of  the  first  administrative  review  of 
suspension  agreement  (SO  FR  33493,  July 
26, 1985).  For  the  period  January  1, 1985 
through  July  25, 1985,  the  Government  of 
Singapore  may  refund  the  difference  to 
the  companies.  For  the  period  July  26, 
1985  through  December  31, 1985,  the 
Government  of  Singapore  shall  collect, 
in  accordance  with  section  B.4.C.  of  the 
Agreement,  the  difference  plus  interest, 
calculated  in  accordance  with  section 
778(b)  of  the  Tariff  Act,  within  30  days 
of  notification  by  the  Department. 

The  Department  will  notify  the 
Government  of  Singapore  that  the 
provisional  export  charge  on  all  exports 


to  the  United  States  with  Outward 
Declarations  filed  on  or  after  the  date  of 
publication  of  this  notice  shall  be  4.95 
percent  df  the  f.o.b.  value  of  the 
merchandise. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
andlSCFR    55.10. 
Ian  W.  Mam, 
Assistant  Secretary,  Import  Administration. 

Date:  Jaly  1. 1988. 
|FR  Doc.  88-15385  Filed  7-7-88;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Adminiatraticn 

North  Pacific  Fistiery  Uanagement 
CouncH;  Pubic  Heating 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  eight  chairmen  of  the  Regional 
Fishery  Management  Councils  will 
convene  a  public  meeting.  July  29-30, 
1988,  at  the  Land's  End  Resort  in  Homer, 
Alaska,  to  review  and  formalize 
comments  on  the  Secretary  of 
Commerce's  draft  uniform  standards 
and  proposed  revisions  to  the  national 
standard  guidelines  for  fishery 
conservation  and  management.  There 
also  will  be  review  and  discussion  of  the 
1988-1989  budget  for  the  National 
Marine  Fisheries  Service, 
reauthorization  of  the  Marine  Mammal 
Protection  Act,  the  Magnuson  Fishery 
Conservation  and  Management  Act 
amendments,  ecosystems  management, 
and  a  habitat  policy  for  fishery 
management  plans. 

For  more  information  contact 
Clarence  Pautzke,  Executive  Director, 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136.  Anchorage, 
AK  99510;  telephone:  (907)  271-2809. 

Date:  July  1. 196& 
Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Conservation  and 

Management.  National  Marine  Fisheries 

Service. 

(PR  Doc.  88-15387  Filed  7-7-88;  8:45  am) 
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Marine  Mammals;  Issuance  of  Permit 
Dr.  Ronald  Schusterman  (P410) 

On  February  11, 1988,  notice  was 
published  in  the  Federal  Register  (53  FR 
5615]  that  an  application  had  been  filed 
by  DR.  Ronald  Schusterman,  Research 
Marine  Biologist.  Institute  of  Marine 
Science,  University  of  California,  Santa 
Cruz,  California  95064,  to  take  California 
sea  lions  for  scientific  research. 


Notice  is  hereby  given  that  cm  July  5, 
1988  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  (16 
U.S.C.  1361-1407).  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Room  805.  Washington, 
DC;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island, 
California  90731-7415. 
Date:  July  1. 1988. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 

Habitat  Programs. 

[FR  Doc.  88-15363  Filed  7-7-88;  8:45  am| 
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National  Technical  biformation 
Service 

Intent  to  Grant  Exclusive  Patent 
License 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  The 
Liposome  Company,  Inc.,  having  a  place 
of  business  in  Princeton,  NJ,  an 
exclusive  right  in  the  United  States  and 
in  certain  foreign  countries  under  the 
rights  of  the  United  States  of  America  to 
manufacture,  use,  and  sell  products 
embodied  in  the  invention  entitled  "A 
Synthetic  Antigen  Evoking  Anti-HlV 
Response",  U.S.  Patent  Application  7- 
148,692.  The  patent  rights  in  this 
invention  will  be  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  licenses  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  licenses 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  licenses  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
licenses  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 


Licensing,  NTIS,  Box  1423.  Springfield. 
VA  22151. 
Douglas  |.  Campioo. 

Office  of  Federal  Potent  Licensing.  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce. 
(FR  Doc  88-15347  Filed  7-7-88;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

EstahUslwnent,  AaMndment  and 
Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man4lade 
Silk  Blend  and  Other  Vegetable  FKier 
TextHea  and  TexWe  Products 
Produced  or  Manufactured  In  ttie 
Polish  People's  Republic 

July  5. 1968. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing, 

amending  and  adjusting  import  limits. 

EFFECTIVE  date:  July  11. 1988. 

Authority:  Executive  Order  11661  of  March 
3. 1972,  as  amended.  Section  204  of  the 
Agricultural  Act  of  1958,  as  amended  (7 
U5.C.  1854). 

FOR  FURTNER  INTORMATION  CONTACT! 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  board  of  each  Customs  port.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  377-3715. 

SUPPlfMENTARY  INFORMATION:  A  copy    - 

of  the  current  Bilateral  Textile 
Agreements,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Polish  People's  Republic  is  available 
from  the  Textiles  Division,  Economic 
Bureau.  U.S.  Department  of  State,  (202) 
647-199a 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
Also  see  53  FR  59,  published  in  the 
Federal  Register  on  January  4. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  agreement,  but  are 
designed  to  assist  only  in  the 
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implementation  of  certain  of  its 

provisions. 

Ronald  L  Lavin, 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements- 

Committe*  for  tb«  Implementation  of  Textile 
Agreements 

luly  5. 1988. 

Commissioner  of  Customers, 
Department  of  the  Treasury, 
Washington.  D.C. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  29, 1987  issued  to  you  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports  of 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Poland  and  exported  during  the  period  which 
l>egan  on  January  1, 1988  and  extends  through 
December  31, 198a 

Effective  on  July  11, 1988.  you  are  directed 
to  correct  the  coverage  for  sublimit  334pt. 
also  to  exclude  TSUSA  numbers  384.0240  and 
384.3007. 

Also,  the  directive  of  December  29, 1987 
should  be  corrected  to  indicate  that 
Categories  363,  410  and  620  are  sublevels 
within  the  aggregate.  Charges  already  made 
to  these  categories  are  to  t>e  charged  to  the 
aggregate.  You  are  directed  to  extend 
coverage  of  the  aggregate  limit  to  include  silk 
blend  and  other  vegetable  Tiber  textile 
products  in  Categories  831-859.  Coverage  of 
Croup  II  is  being  extended  to  include 
Category  833.  Delete  the  limits  established  for 
Categories  333.  340  and  347  in  the  December 
29, 1987  directive. 

Also  effective  on  July'll,  1988.  you  are 
directed  to  include  the  following  new, 
amended  and  adjusted  limits  for  cotton,  wool, 
man-made  Tiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Poland  and  exported  during 
1988: 


Category 

New  and  amerxled  limits* 

Subtevels  within  ttie 
aggregate: 

229 _ 

313/315 

465 

270,270  poorxJs. 
4.000.000  .square  yards. 
3.000.000  square  feat 
1.300.000  square  yards. 
2.000,000  square  yards. 
204.000  rxjmt>ers. 

Ill  269  dozen 

611 _ 

617 

843 
.S<it)tevels  In  Group  M: 
333/B33 

334pl.' 

21,792  dozen 

337/637 _ 

338 „ 

339 

44.000  dozen. 
835.350  dozen. 
343  246  dozen 

340/640 

105.000  dozen. 

341/641 

347/348 

80.000  dozen. 
150  000  dozen 

633 

27,624  dozen 

SutXevels  in  Grotip  III: 
433 

434 

5.500  dozen. 

Category 

New  wid  amended  limits* 

435 

7.1  IB  dozen. 
10,000  dozen. 
7  500  dozen 

448 

Group  IV: 

443/643/644.  as  a 

group. 

204.750  numbers 

■  Ttie  kmits  have  not  been  adjusted  to  account  lor 
any  imports  exported  after  Oecemt>er  31.  1967. 

*  In  Category  334pt,  a  suiXevel  of  Category  334. 
aH  TSUSA  numtMrs  except  381.3905.  381.0211. 
384.0240  and  384.3007. 

All  of  the  foregoing  limits  are  subject  to  the 
aggregate  limit  established  in  the  December 
29. 1987  directive. 

Textile  products  in  Categories  831-459 
which  have  been  exported  to  the  United 
States  prior  to  January  1, 1988  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  831-859 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

Also  effective  on  July  11, 1968.  the 
following  sublimits  are  eliminated:  338pt. 
(now  described  as  other  than  jogging,  warm- 
up  and  similar  athletic  jackets,  not 
ornamented)  ■;  634pt.  (men's  and  boys'  coats, 
not  knit)  ■;  834pt.  (men's  and  boys'  coats, 
knit)  ':  e35pt.  (women's  and  girls'  coats,  not 
knit)  ♦;  647pt.  (men's  and  boys'  trousers,  not 
knit)  *:  and  648pt.  (women's  and  girls' 
trousers,  not  knit)  •. 


■  In  Categor>  338pl.. 
381.4130. 

•  In  Category  634pt 
numl>ers  376.SA09.  376. 
381.3331.  381.3341.  3«1 
381.9S20.  381  9525.  3«1 
381.9642.  381.9962.  384 

'  In  Cstefiory  634pt. 
381.Z31S.  381.2325.  381 
381.3554.381.6671.381 
381.8806.  381.8811.  381. 
384.1902.  384.1906.  384 

•  In  Category  635pt. 
numbers  376.5612.  384. 
384  2554.  384  2556.  384 
384.2770.  384.2771.  384 
384.7860.  384.8805.  384 
384.H1 40.  384.9141.384 
384.9152.  384.9153.  384 
384.9464.  384.9465.  384 
791.7473. 

•  In  Category  647pl.  (not  knit] 
numbers  37e.561&  381.3180.  381 
381.3549.  381.6084.  381.8672.  381 
381.9580.  381.9585.  381.9646.  381 
384.2351.  384.9168.  384.9174  and 

•  In  Category  648pt.  (not  knit) 
numbers  376.5623.  384.2342.  384. 
384.2348.  384.2355.  384.2867.  364 
384.5684.  384.7858.  384.900a  384 
384.9172.  384  9176.  384.9372.  384 


.  only  TSUSA  number 

(not  knit),  only  TSUSA 
5635.  381.3120  381.3323. 
6968.  381  8664.  381  9505. 
3530.  381  aaTfl.  381.9)138. 
.2321.  384.9132  and  791.7471. 
(knit),  only  TSUSA  numbers 
.2835.381.2857.381.3551, 
.8673,  381.8523.  381.8706, 
.9222.  381.9223.  381.9232. 
1911.  384.8217  and  791.7460. 
(not  knit),  only  1SUSA 
2316.  384  2318,  384.2323. 
2565,  384  2604,  384.260.'!. 
5.S65.  384  5566,  384.7859. 
9135.  384  SI  36.  384.9138. 
9144,  384.9145,  384.9146. 
9154.  384.9401.  384.9402. 
9475.  384.9064.  384.0666  and 


.  only  TSUSA 
319a  381 J335. 
9310.  381.9575. 
9974.  384.2341, 
791.7480. 
only  TSUSA 
2344.  384.2345. 
2783.  384.8820. 
9170.  384.tn71. 
9678  and  791.7481. 


For  the  import  period  January  1. 1988 
through  April  30. 1988,  charge  the  following 


amount  to  the  previously  established 
aggregate  limit: 

Category  and  amount  to  be  charged 

847—1,455  dozen 

All  import  charges  already  made  to 
restraint  limits  previously  established  for 
Categories  333,  340  and  347  are  to  be  retained 
and  be  charged  to  the  appropriated  merged 
category.  Charge  the  following  amounts  to 
the  limit  established  in  this  directive  for 
Categories  333/833.  These  charges  are  for  the 
import  period  January  1. 1988  through  April 
30,1988. 

Category  and  amount  to  be  charged 

833—24  dozen 

There  are  no  charges  to  be  made  to 
Categories  831,  83Z  834.  835.  836.  838.  839. 
840,  842,  843.  844.  845.  846.  850,  851.  852.  858 
and  859  for  the  January  1, 1988  through  March 
31. 1988  import  period. 

Additional  charges  will  be  supplied  for  the 
foregoing  categories  as  data  become 
available. 

Current  charges  in  Categories  443/643/644 
shall  be  charged  to  the  Croup  IV  limit  in 
square  yards  equivalent. 

The  conversion  factor  for  Categories  337/ 
637  is  23. 

Imports  charged  to  the  category  limits  for 
the  period  January  1, 1987  through  December 
31, 1987  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  l)een  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

|FR  Doc.  88-15366  Filed  7-7-88:  8:45  am] 

BILUNO  COM  3S10-«MI 


COMMISSION  ON  CIVIL  RIGHTS 

Georgia  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Georgia  Advisory 
Committee  to  the  Commission 
previously  announced  in  53  FR  22188 
(June  14, 1988)  has  been  rescheduled. 
"The  meeting  will  convene  at  1:30  p.m. 
and  adjourn  at  4:30  p.m.,  on  ]uly  22, 
1968,  at  the  f  loliday  Inn  Downtown,  175 
Piedmont  Avenue  NE.,  Atlanta.  Georgia 
30326.  The  purpose  of  the  meeting 
remains  as  originally  published. 
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Dated  at  Washington,  DC,  June  30, 1988. 
Susan  l-Praiio, 

Acting  Staff  Director. 

|FR  Doc.  88-15304  Filed  7-7-88: 8:45  amj 

■NJJNG  CODE  S33S-01-M 


Idaho  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Idaho  Advisory 
Committee  to  the  Commission  will 
convene  at  1:30  p.m.  and  adjourn  at  4:30 
p.m.  on  July  29. 1988,  at  the  Twin  Falls 
(holiday  Inn,  1350  Blue  Lakes  Boulevard 
North,  Twin  Falls,  Idaho.  The  purpose  of 
the  meeting  is  to  plan  activities  and 
programming  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Michael  Orme. 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division,  (213)  894- 
3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  30. 1988. 
Susan ).  Prado, 

Acting  Staff  Director. 

|FR  Doc.  88-15305  Filed  7-7-88:  8:45  am) 

BtLLMQ  COOC  S335-01-M 


South  Dakota  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  South  Dakota  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
2:00  p.m.  on  July  27. 1988,  at  the  Holiday 
Inn  City  Centre,  100  West  8th  Street, 
Sioux  Falls.  South  Dakota  57102.  The 
purpose  of  the  meeting  is  to  plan  project 
activities  for  the  new  charter  period  and 
to  discuss  civil  rights  issues  affecting  the 
State  of  South  Dakota. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Francis 
Whitebird  or  Philip  Montez.  Director  of 
the  Western  Regional  Division  (213) 
894-3437,  (TDD  213/894-0508).  Hearing 
^      impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 


sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  June  30, 1988. 
Susan  |.  Prado. 

Acting  Staff  Director. 

[FR  Doc.  88-15303  Filed  7-7-68:  8:45  am) 

WLUNG  CODE  •33S.«1-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1988;  Addition 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Addition  to  Procurement  List. 

summary:  This  action  adds  to 
l^ocurement  List  1988  a  service  to  be 
provided  by  workshops  for  the  blind  or 
other  severely  handicapped. 
EFFECTIVE  DATE:  August  8. 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.  R.  Alley.  Jr.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  April 
22. 1988,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  a  notice  (53  FR 
13310)  of  proposed  addition  to 
Procurement  List  1988.  December  10, 
1987  (52  FR  46926).. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c,  85  Stat.  77  and  41  CFR  51-2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following  service  is 
hereby  added  to  Procurement  List  1988: 
Janitorial /Custodial,  Targhee  National 


Forest  Supervisor's  Office  Building.  420 
North  Bridge  Street.  St.  Anthony.  Idaho. 
E.R.  Alley.  Jr.. 

Acting  Executive  Director. 

|FR  Doc.  88-15380  Filed  7-7-88;  8:45  amJ 

BMXING  COOC  SSaO-3S-M 


Procurement  List  1988;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to 

I*rocurement  List. ^^^^^ 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  a  commodity  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

Comments  must  be  received  on  or 
before:  August  8. 1988. 
address:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley.  Jr.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  services  to  Procurement 
List  1988.  December  10. 1987  (52  FR 
46926). 

Commodity 

Buckle,  Belt.  Yellow  Brass 
8315-00-275-4513 

Services 

Janitorial/Custodial 

Durward  G.  Hall  Federal  Building  and 

Courthouse 
302  Joplin  Street 
Joplin,  Missouri 
Janitorial/Custodial 
Social  Security  Administration 

Building 
Main  and  Second 
Joplin,  Missouri 

Janitorial/Custodial 

Federal  Aviation  Administration 


2S652 
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Facilities 

Albany  County  Airport 

Albany,  New  York 
EJL  AUsy,  Jr., 
Acting  ExeaiUva  Dhectar. 
|FR  Ooc.  88-15381  Filed  7-7-88;  8:45  am] 

MLUNQ  COOK  VKVt  Xt  M 

DEPARTMENT  OF  DEFENSE 

OMoa  Of  th«  Secretary 

Def  enaa  IntalHganca  Agency  SdawttHc 
Adviaory  Committaa;  Cloaad  Heating 

agency:  Department  of  Defense. 
action:  Notice  of  closed  meeting. 

SUHMtAllv:  Pursuant  to  provisions  of 

subsection  (d)  of  section  10  of  Pub.  L 

92-463,  as  amended  by  section  5  of  Pub. 

L  94-409,  notice  is  hereby  given  that  a 

closed  meeting  of  a  panel  of  the  OIA 

Scientific  Advisory  Committee  has  been 

scheduled  as  follows: 

DATES:  10-20  August  1988, 9H)0  a.m.  to 

5:00  p.m.  each  day. 

AOORSSSES:  HQ  USEUCOM  (10-18 

August  1988):  London,  England  (18-20 

August  1988). 

FON  FURTHER  INFORMATION  CONTACT 

Lieutenant  Colonel  John  E.  Hatlelid. 

USAF.  Executive  Secretary,  DIA 

Scientific  Advisory  Committee, 

Washington,  E)C  20340-1328  (202/373- 

4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
deHned  in  Section  552b(c)(l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  pubHc.  Subject  matter  will 
be  used  in  a  special  study  on  HUMINT/ 
Scientific  and  Technical  Intelligence 
Interface. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
)uly  1. 1988. 

[FR  Doc.  88-15359  Filed  7-7-88:  8:45  am) 
MLUNO  CODE  M1»41-« 


Department  of  ttie  Navy 

Public  Hearing  and  Availability  of  tlte 
Draft  Environmantal  Impact  Statement 
fon  Ptiiladalphia  Naval  SItipyard; 
Ptiiladelphia,  PA 

The  U.S.  Navy,  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  and  the  Council  on 
Environmental  Quality  Regulation  (43 
CFR  Part  1500),  has  prepared  and  filed 
with  the  U.S.  Environmental  Protection 
Agency,  a  DRAFT  Environmental 
Impact  Statement  (DEIS)  for  the 


prepoied  Conveyaace  of  U£.  Navy 
Lead  te^in  Philadelphia  Manidpal 
Aathortty  for  the  Establiahnent  of  a 
Stream  Generating  Facility  that 
Produces  Stean  for  Purchase  by  the  U.S. 
Navy  at  the  Philadelphia  Naval 
Shipyaid  in  Philadelphia,  Pennsylvania. 
The  DEIS  has  been  distributed  to 
various  Federal,  state  and  local 
agencies,  local  elected  officials,  interest 
groups,  the  media  and  local  public 
libraries.  Copies  of  the  DEIS  may  also 
be  reviewed  during  normal  business 
hours  (8:00  ajn.  through  4:30  pan.)  at  the 
Municipal  Services  Bulding  Room  980. 
15th  and  JFK  Blvd.,  Philadelphia.  J>A. 

A  public  hearing  to  infonn  the  public 
of  the  study's  findings  and  to  soUcit 
comments  will  be  held  on  July  27, 1988 
at  the  Convention  Hall/Civic  Center, 
3400  Civic  Center  Blvd.  Hiiladelphia. 
PA.  The  hearing  will  begin  at  10:00  a.m. 
and  continue  until  Midnight  with  regular 
breaks,  including  lunch  and  dinner 
breaks.  2  sessicms — 10:00  a.m..6:00  and 
7:00  p.m.-Midnight. 

The  hearing  will  be  conducted  by  the 
U.S.  Navy.  All  interested  parties  are 
invited  and  urged  to  be  present  or 
represented  at  this  hearing.  This 
includes  representatives  of  Federal  and 
non-Federal  agencies.  conunerciaL 
business,  industrial,  transportation  and 
utilities  agencies;  civic,  ecological  and 
enviroiunental  groups,  fish  and  «vildlife 
organizations;  interested  and  concerned 
citizens  and  other  interests.  All  parties 
will  be  afforded  full  opportunity  to 
express  their  views  but  in  order  to  allow 
all  an  opportunity  to  speak,  statements 
will  be  limited  to  five  (5)  minutes.  If 
longer  statements  are  to  be  presented, 
they  should  be  delivered  in  writing 
either  at  the  hearing  or  mailed  to  the 
office  listed  below  and  summarized  at 
the  public  hearing:  Commanding  Officer, 
Northern  Division,  Naval  Facilities 
Engineering  Command,  Building  77-L, 
U.S.  Naval  Base,  Philadelphia.  PA  19112. 
Attn:  Code  09X. 

Oral  statements  will  be  heard  and 
transcribed  by  a  stenographer  but  for 
accuracy  of  the  record  all  statements 
should  be  submitted  in  writing.  All 
statements  both  oral  and  written,  will 
become  part  of  the  official  record  on  tliis 
study.  Equal  weight  shall  be  ^ven  to 
both  oaalaad  written  statements. 

Hie  PdbUc  Hearing  will  be  reported 
verbatim.  Copies  of  the  transcript  of  the 
proceedings  may  be  purchased  at  the 
cost  of  reproduction  and  will  be 
available  three  weeks  from  the  date  of 
the  hearing.  In  addition,  copies  of  the 
transcript  will  be  made  available  for 
public  review  during  normal  business 
hours  at  Northern  Division,  Naval 
Facilities  Engineering  Command.  Bldg. 
77-L.  Naval  Base  Philadelphia  and  the 


Municipal  Services  Bldg.  15th  and  JFK 
Blvd.,  Phila.,  PA.  All  written  statements 
must  be  postmarked  by  09  Aug  1988  and 
received  by  15  Aug  1968  to  become  part 
of  the  official  record. 

A  summary  of  the  DEIS  follows. 

The  DEIS  has  been  prepared  in  two 
volumes.  Volume  1  contains  the  main 
body  of  the  report.  Volume  2  contains 
the  Appendices  to  the  report.  The 
Navy's  preferred  alternative  action  in 
the  DEIS  involves  the  sale  of 
approximately  21  acres  of  excess  land  at 
the  Philadelphia  Naval  Shipyard  to  the 
Philadelphia  Municipal  Authority 
(PMA),  who  in  turn  would  enter  into 
agreements  «vith  Ogden  Martin  Systems 
(OMS)  of  Philadelphia  for  the  design, 
construction,  ownership  and  operation 
of  a  22S0-ton  per  day  (TPD)  mass-fued 
refuse-to-steam  waterwall  incineration 
facility.  The  facility  would  produce 
steam  for  purchase  by  the  Navy,  with 
excess  steam  being  converted  to 
electricity  for  sale  to  the  Miiladelphia 
Electric  Company.  The  facility  would 
receive  waste  six  days  a  week  and 
process  it  seven  days  a  week,  24  hours  a 
day.  Of  the  total  700.000  tons  per  year 
guaranteed  to  be  processed  by  OMS,  the 
City  of  Philadelphia  would  assure 
delivery  of  860.000  tons.  Refuse  trucks 
would  deliver  waste  to  the  facility, 
unloading  into  a  fully  enclosed  refuse 
pit.  Fourteen  trucks  would  be  able  to 
unload  simultaneously.  A  one-way  flow 
of  air,  drawn  over  the  pit  and  tipping 
floor  into  the  combustion  chamber,  is 
maintained  at  all  times  to  prevent  odors 
and  dust  from  escaping  the  building.  The 
facility  would  be  equipped  with  dry 
scrubbers  with  lime  injection  for  control 
of  acidic  components  of  the  exit  gases 
and  fabric  filter  baghouses  for 
particulate  control.  It  is  estimated  that 
the  facility  would  yield  approximately 
450  tpd  of  residual  ash.  The  residual  ash 
would  be  tested  periodically  for  hazard 
classification  and  to  insure  proper 
disposal  off-site.  All  residual  ash  would 
be  stored  within  enclosed  faciUties  on 
site  and  would  be  transported  off-site  in 
covered  vehicles. 

The  DEIS  provides  a  comprehensive 
analysis  of  the  primary  issues  identified 
during  the  scoping  process,  which 
included  air  emissions,  traffic,  odors, 
health  risks  and  potential  or  decreased 
local  property  values.  Modeling  results 
confirm  that  utilization  of  the  Best 
Available  Control  Technology  will  keep 
the  facility  air  emissions  well  within  the 
regulatory  limits.  A  traffic  analysis  of 
major  arterials,  expressways,  key 
intersections  and  refuse  truck  routes, 
indicates  that  there  would  be  no 
significant  increases  in  voltunes  nor  any 
significant  decreases  in  the  level  of 


service  at  affected  intersections. 
Constant  negative  pressure  during  plant 
operation  will  prevent  odors  from 
escaping  from  the  enclosed  refuse  pit. 
Minimum  incinerator  temperatures  of 
approximately  1800  F  will  prevent  odors 
from  escaping  through  the  stack.  An 
analysis  and  summarization  of  a 
comprehensive  health  risk  analysis 
completed  in  November  of  1986  by  the 
Public  Health  Advisory  Commission  of 
Philadelphia,  indicates  an  extremely 
remote  and  insignificant  health  risk  to 
the  surrounding  communities  resulting 
from  implementation  of  the  proposed 
action.  Interviews  with  real  estate 
professionals  and  an  analysis  of  existing 
communities  with  estblished  similar 
facilities  show  no  indication  of  reduced 
property  values  associated  with  such 
refuse  handling  facilities. 

The  alternatives  analysis  in  the  DEIS 
provides  a  thorough  review  of 
technological  options  (i.e.  refuse- 
derived-fuel,  other  renewable  resource 
fuels),  alternatively  sized  facilities, 
leasing  as  an  alternative  to  the  sale  of 
the  land,  alternative  Navy  sites 
considered  excess  and  a  "no-action" 
alternative.  The  DEIS  identified  and 
discusses  the  applicable  requlatory 
reviews  and  permit  requirements  that 
the  PMA  and/or  OMS  must  comply  with 
prior  to  the  establishment  and  operation 
of  the  facility. 

Questions  concerning  this  public 
notice  may  be  directed  to  Mr.  Kenneth 
Petrone  at  (215)  897-6432. 

Date:  July  5. 1988. 
Jane  M.  Viiga, 

Lieutenant,  U.S.  Naval  Reserve,  Alternate 
Federal  Register  Liaison  Officer. 
[FR  Doc.  88-15370  Filed  7-7-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  NO:  84.202] 

Notice  Inviting  Applicationa  for  New 
Awards  for  Fiscal  Year  1988  Under  the 
Grants  to  Institutions  to  Encourage 
Minority  Participation  in  Graduate 
Education  Program 

Purpose  of  Program:  Provide  grants  to 
institutions  of  higher  education  to 
identify  and  recruit  talented 
undergraduate  students  who 
demonstrate  financial  need  and  are  from 
minority  groups  that  are  traditionally 
underrepresented  in  graduate  education; 
and  provide  those  students  with  an 
opportunity  to  participate  in  a  program 
of  research  and  scholarly  activities 
designed  to  provide  them  with  effective 
preparation  for  graduate  study.  All 


fimds  received  under  this  program  must 
be  used  for  direct  fellowship  aid. 

Deadline  for  Transmittal  of 
Applications:  August  10, 1988. 

Available  Funds:  $3,351,000. 

Estimated  Range  of  Awards:  $99,000- 
$111,700. 

Estimated  Average  Size  of  Awards: 
$105,000. 

Estimated  Number  of  Awards:  15-30. 

Project  Period:  6  weeks  to  1  year. 

Application:  Since  this  is  the  first  year 
of  the  program,  the  estimates  stated 
above  are  projections  for  the  guidance 
of  potential  applicants.  The  Department 
is  not  bound  by  these  estimates.  This 
notice  is  a  complete  application  package 
containing  all  the  necessary  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
program.  No  other  application  package 
is  necessary.  Applicants  are  directed  to 
the  Appendix  to  this  Notice  for 
applications  and  instructions. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  Part  74  (Administration  of  Grants). 
Part  75  (Direct  Grant  Programs),  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  and  Part  78  (Education 
Appeal  Board). 

Description  of  Program:  The  Grants  to 
Institutions  to  Encourage  Minority 
Participation  in  Graduate  Education 
Program  is  authorized  under  Pub.  L.  99- 
498,  Part  A  of  Title  IX  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
the  Higher  Education  Amendments  of 
1988.  (20  U.S.C.  1134-1134b)  Grants 
under  this  program  are  designed  to 
enable  institutions  of  higher  education 
to  make  available  fellowship  aid  to 
talented,  undergraduate  minority 
students.  The  program  of  study  may 
consist  of  summer  research  internships 
augmented  by  seminars  and  other 
educational  experiences.  Fellowships 
should  provide  an  opportimity  for 
fellows  to  spend  six  to  nine  weeks  on  a 
grantee's  campus  participating  in 
research  and  scholarly  activities  in  an 
enviroiunent  that  is  encountered  in 
graduate  and  professional  programs. 

Eligibility:  (a)  An  institution  of  higher 
education,  as  defined  in  section  1201(a] 
of  the  Higher  Education  Act  of  1965,  as 
amended,  is  eligible  to  apply  for  a  grant 
to  conduct  a  fellowship  program. 

(b)  An  individual  is  eligible  to  apply 
for  a  fellowship  if  the  individual — 

(1)  Is  a  talented  undergraduate 
student; 

(2)  Uemonstrates  financial  need: 

(3)  Is  from  a  minority  group  that  has 
traditionally  been  underrepresented  in 
graduate  education:  and 

(4)(i)  Is  a  citizen  or  national  of  the 
United  States; 


(ii)  Is  a  permanent  resident  of  the 
United  States; 

(iii)  Provides  evidence  from  the 
Immigration  and  Natura^lization  Service 
that  he  or  she  is  in  the  United  States  for 
other  than  temporary  purposes  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(iv)  Is  a  permanent  resident  of  the 
Republic  of  Palau  or  the  Commonwealth 
of  the  Northern  Mariana  Islands. 

(c)  The  institution  of  higher  education 
is  responsible  for  making  accurate 
determinations  concerning  the  criteria  in 
paragraph  (b). 

(d)  Additional  eligibility  requirements 
may  be  established  by  the  institution  of 
higher  education. 

Selection  Criteria:  (a)(  1)  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for  new 
grants  under  the  Grants  to  Institutions  to 
Encourage  Minority  Participation  in 
Graduate  Education  Program. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximiun  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion. 

(b)  The  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  the 
statues  that  authorizes  the  program, 
including  consideration  of — 
(i)  The  objectives  of  the  project;  and 
(ii)  How  the  objectives  of  the  project 
further  the  purpose  of  the  authorizing 
statute. 

Note. — A  statement  of  the  authorizing 
statutes  is  found  in  the  Purpose  of  Program 
section  of  this  notice. 

(2)  Extent  of  need  for  the  project.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  including  consideration 
of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project:  and 

(iv)  liie  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (28  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  elective  and  ensures 
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proper  and  efficieni  adminiBtratkMi  of 
the  project: 

(iii)  How  well  the  obfectivea  of  the 
project  relate  to  the  purpose  of  the 
program:  and 

(iv)  The  quality  of  the  appKcanf  8  plan 
to  use  its  resources  aad  personnel  to 
achieve  each  objective 

(v)  How  the  applicant  will  ensure  that 
project  partioqianis  who  are  otherwise 
eligible  te  participate  are  selected 
without  regard  *a  race,  color,  national 
origin,  gender,  age,  or  handicai^ung 
condition. 

Note. — ^The  authorizing  statute  requires 
that  feilowshif)  awards  be  made  to  stadents 
iroiii  Minority  groaps  traditionally 
underrepresenled  in  minority  education. 

(4)  Quahty  of  key  personnel.  [7  points) 
(i)  The  Secretary  reviews  each 

application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project  including — 

(A)  The  quaIifix:ation  of  the  project 
director 

(B)  The  quanfications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b][4)(i)  (A)  and  (B)  of 
this  section  will  commit  to  the  project: 
and 

(D)  How  the  apfdkrmt,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualiHcations  under  paragraphs  (b)(4)(i) 
(A)  and  (B)  of  this  section,  the  Secretary 
considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project, 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

Note. — The  authorizing  statute  provides 
that  all  funds  received  under  this  program 
must  be  used  for  direct  fellowship  aid. 

(6)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  ^ 

quantifiable. 


(7)  Adequacy  ofreaoarces.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  ^at  the  applicant  plans  to 
devote  to  the  project,  inchiding  facilities, 
equipment,  and  supplies. 

(c)(1)  In  making  awards  under  this 
program,  Ae  Secretary  shall  consider 
the  quality  of  an  applicant's  plan  for 
recruiting  students,  and  the  quality  of 
the  program  of  study  and  of  the  research 
in  whidh  the  students  will  be  involved. 

|2)  Hie  Secretary  will  ensure  an 
equitable  geographic  distribution  among 
public  and  private  institutions  of  higher 
edtication. 

Assessment  <^  Educatkmal  Impact 

The  Secretary  requests  comments  on 
whether  any  infonnation  collection  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  &rora  any 
other  agency  or  authority  of  the  United 
States. 

Instructions  for  Transmittal  of 
Applications 

No  grants  may  be  awarded  unless  a 
completed  application  form  has  been 
received.  An  institution  may  submit  only 
one  application,  except  that  those 
institutions  with  sejMirate  campuses  or 
branches  with  self-contained  faculty 
and  administration  may  submit  an 
application  from  each  campus. 

(a)  If  an  applicant  wants  a  new  grant 
the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
CFDA  No.  84.202.  Washington.  DC 
20202:  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education 
^yilicaiifKi  Control  Center,  Attention: 
CFDA  No.  84.202,  Room  3633,  Regional 
ORice  Building  #3,  7th  and  D  Streets, 
SW.,  Washington.  DC  20202. 

(bj  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  datad  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 


(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes.— <1)  The  U.S.  Postal  Service  does 
not  uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an  applicant 
should  chedi  with  its  local  pott  office. 

(2)  The  appUcant  imist  indicate  on  the 
envelope  CFDA  Number  84.202. 

(3)  An  applicant  wishing  to  know  that 
its  application  has  been  received  by  the 
Department  must  include  with  the 
application,  a  stamped,  self-addressed 
post  card  containing  the  CFDA  number 
and  title  of  this  pro-am. 

For  Further  Information  Contact  Mr. 
Waher  T.  Lewis,  or  Mrs.  Barbara  J. 
Harvey,  U.S.  Department  of  Education, 
Mail  Slop  3327. 400  Maryland  Ave.,  SW., 
Room  3022.  ROB-3,  Washington,  DC 
20202.  Telephone:  (202)  732-4393  or  (202) 
732-4863. 

Program  Authority:  20  U.S.C.  1134- 
1134b. 

Dated:  June  7. 196a 
Willian  }.  BeoBeU. 

Secretary  of  Education. 

Appencfix — Apirikation  Instiuctions  and 
Forms 

This  application  is  divided  into  three 
parts.  These  parts  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  are  as  follows: 

Part  I:  Federal  Assistance  Face  Sheet 
(Form  SF-424  and  Instructions). 

Part  11:  Budget  Information. 

Part  111:  Application  Narrative. 

INSTRUCTIONS  FOR  PART  I 

Federal  Assistance  Face  Sheet  (SF424) 

This  standard  form  is  used  by 
applicants  as  a  required  face  sheet  for 
preapplications  and  applications 
submitted  under  OMB  Circular  A-1Q2. 

The  applicant  completes  only  items  1- 
23.  Items  24-33  are  completed  by 
Federal  agencies.  Where  possible, 
information  has  been  preprinted  for  your 
convenience.  Items  which  are  not 
applicable  have  been  mariced  "N/A". 

Below  is  a  list  of  instructions  to  assist 
you  in  completing  the  applicable  items 
on  the  form. 

Item 

2a.  Applicant's  own  control  number,  if 
desired 

2b.  Date  form  is  prepared  (at  applicant's 
option). 

4a-h.  Legal  name  of  applicant  name  of 
primary  organizational  unit  which 
will  undertake  the  assistance 
activity,  complete  address  of 
appUcant,  and  name  and  telephone 
numt>er  of  the  person  who  can 


provide  further  infonnation  about 
this  request 

5.  If  the  applicant's  organization  has 
been  assigned  an  EDCRS  number 
consisting  of  the  IRS  employer 
identification  number  prefixed  by 
"1"  and  suffixed  by  a  two-digit 
number,  enter  the  full  entity  number 
in  block  5. 

6b.  Program  title  from  CFDA. 
Abbreviate  if  necessary. 

7.  Provide  the  title  and  a  summary 

description  of  the  project. 

8.  "City"  includes  town,  township  or 

other  municipality. 

9.  List  only  largest  unit  or  units  affected, 

such  as  State,  county  or  city. 

10.  Indicate  the  estimated  number  of 

persons  directly  benefiting  from  the 
project 

12a.  Amount  request  or  to  be 

contributed  during  the  first  funding/ 
budget  period  by  the  Federal 
Government.  ' 

12f.  Enter  the  amount  shown  in  Item  12a. 

13.  Self-explanatory. 

15.  Self-explanatory. 

16.  Indicate  the  estimated  number  of 

months  to  complete  project  after 

Federal  funds  are  available. 
21.  Self-explanatory. 
23.  Name  and  title  of  authorized 

representatives  of  legal  applicant   * 

and  signature. 
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Part  U — ^Budget  InfotmatioD 

Grants  to  InsUtuUons  to  Encourage 
Minority  Participation  in  Graduate 
Education 

Awards  made  to  institutions  under 
this  program  must  be  used  exclusively  to 
provide  direct  fellowship  aid.  Include 
below  the  breakdown  of  Federal  funds 
requested  for  student  expenses: 


Stipends:  * 

A.  Tuibon 

B.  Room  and  board 

C.  Transportation _ „ 

D.  Other  app8ci<)te  mpenses . 
Total  Federal  request.. 


Total  number  oi  (elowships  requested.. 
Number  of  weeks  of  seminar/institute... 
List  academic  area  or  areas: 


Total 
costs 


*  CalcUata  each  student's  need-based  stipend  for 
applicable  expenses,  including  room  and  board, 
transportation  arKJ  tuition  for  courses  tor  \i««iich  credtt 
is  given,  foHoiMna  Sie  procedures  used  by  the  appli- 
cant's student  financial  aid  office.  The  students' 
need  should  be  calculated  pursuant  to  Part  F  of  Title 
IV  of  the  Higher  Education  Act  of  1965,  as  amend- 
ed. 

Indicate  within  the  total  cost  of  the  stipends  tfte 
amounts  charged  for  each  of  the  specific  categories 
listed  above. 

C.  Transportation  costs  may  include  tfie  cost  of 
one  round-trip  from  the  sbjdent's  residence  to 
campus  and  return,  if  applicable,  and  other  travel 
required  as  part  of  the  program  of  study. 


Instructions  for  Fart  III — ^Application 
Narrative 

Before  preparing  the  Application 
Narrative  an  applicant  should  read 
carefully  the  purpose  of  the  program,  the 
description  of  the  program,  and  the 
selection  criteria  the  Secretary  uses  to 
evaluate  applications.  This  information 
is  included  in  this  application  notice. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested. 

1.  Begin  with  an  Abstract;  that  is,  a 
summary  of  the  proposed  project; 

2.  Include  information  regarding  (a) 
the  program  of  study,  to  take  the  form  of 
summer  research,  internships,  seminars, 
and  other  educational  experiences;  (b) 
the  institution's  plan  for  identifying  and 
recruiting  talented  minority 
undergraduates;  (c)  the  participation  of 
faculty  in  the  program  and  a  detailed 
description  of  the  research  in  which  the 
students  will  be  involved;  and  (d)  a  plan 
for  the  evaluation  of  the  effectiveness  of 
the  program; 

3.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  notice: 

4.  Applications  should  include  a 
description  of  the  financial  need 
analysis  system  or  method  to  be  used  in 
determining  the  level  of  each  fellow's 
financial  need-based  stipends,  room  and 


board  costs,  transportation  costs,  and 
tuition  for  courses  for  which  credit  is 
given: 

5.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 
Please  limit  the  Application  Narrative  to 
no  more  than  25  double-spaced  typed 
pages  (on  one  side  only). 

(Approved  under  0MB  control  no.  1840-0603) 

[FR  Doc.  8&-15451  Filed  7-7-B8;  8:45  am] 

BILUNO  CODE  4000-Ot-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP8S-532-000  et  aL] 

ANR  Pipeline  Co.  et  aL;  Natural  Gas 
Certificate  Filings 

July  1, 1988. 

Take  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

[Docket  No.  CP88-531-O0OJ 

Take  notice  that  on  June  28,  ANR 
Pipeline  Company.  (Applicant),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP8&-532-O00 
an  application  for  a  blanket  certificate 
of  public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  pursuant  to  §  284.221  of  the 
Commission's  Regulations  and  a  request 
for  waiver  of  §  284.7(d)(5)(ii)(B)  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  commission  and  open  to 
public  inspection. 

Applicant  states  that  it  would  comply 
with  the  conditions  set  forth  in 
paragraph  (c)  of  §  284.221  of  the 
Commission's  Regulations. 

Applicant  also  requests  that  in  the 
event  the  certificate  sought  is  not 
granted  by  July  14. 1988,  that  the 
Commission  waive  §  284.7(d)(5)(ii)(B)  of 
the  Commission's  Regulations  so  that 
ANR  can  continue  its  business 
operations  on  and  after  that  date 
without  massive  disruption  and 
inconvenience  to  the  business 
operations  of  its  numerous  shippers. 

Comment  date:  July  22. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP88-482-000) 

Take  notice  that  on  June  20, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 


Texas  77001,  filed  in  Docket  No.  CP88- 
482-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  authorizing  the 
abandonment  in  place  by  Panhandle  of 
seventeen  compressor  imits  and  related 
facilities  for  eight  compressor  station 
sites,  totaling  approximately  9.725 
horsepower,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  abandon  the 
seventeen  compression  units  and  six  of 
the  eight  compressor  stations  on  the 
basis  that  the  facilities  are  surplus  to  its 
needs.  More  specifically.  Panhandle 
would  abandon  its  compressor  stations 
named  Hambert,  Coal  Sean.  Midway, 
Ewing,  Oakdale  and  Little  Mule,  and 
five  compressor  units  located  at  its 
Sneed  and  Huber  Stations. 

Panhandle  explains  that  the 
abandonment  of  facilities  is  required 
due  to  a  shift  in  the  function  of 
Panhandle's  system  from  that  of  a 
supplier  of  gas  for  resale  to  that  of  a 
transporter.  Further,  Panhandle  states 
that  the  abandonment  would  reduce 
operating  expendittires  for  labor  and 
equipment  maintenance.  Panhandle 
advises  that  the  compression  facilities 
subsequently  would  be  relocated,  sold, 
or  dismantled  and  used  to  repair  other 
compressors,  as  appropriate.  Panhandle 
estimates  that  the  total  cost  of 
abandoning  the  facilities  would  be 
$139,000. 

Comment  date:  July  22, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Cimarron  Transmission  Co. 

[Docket  No.  CP88-486-000] 

Take  notice  that  on  June  21, 1988. 
Cimarron  Transmission  Company 
(Cimarron),  58  Broadlawn  Village, 
Ardmore,  OK  73401.  filed  in  Docket  No. 
CP88-486-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
an  order  permitting  and  approving  the 
abandonment  of  sales  of  natural  gas  to 
National  Gas  Pipeline  Company  of 
America  (Natural)  and  abandonment  of 
Cimarron  facilities  related  to  such  sales, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  cimarron  proposes  to 
abandon  its  sales  to  Natural  made 
pursuant  to  a  Gas  Sales  Contract  dated 
November  10, 1958,  as  amended,  which 
contract  Cimarron  and  Natural  have 
mutually  agreed  to  terminate.  It  is  stated 
that  all  of  the  Cimarron's  facilities 
would  be  abandoned,  as  a  result  of  the 
proposed  sales  abandonment,  and  thus. 
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Cimarron  is  also  proposing  to  cancel  its 
Gas  Tariffs  and  Rate  Schedules. 
Cimarron  advises  that  its  facilities 
consist  of  24  miles  of  pipeline  with  an 
associated  lease  fuel  system  of 
approximately  13  miles  and  one 
sweetening  facility,  all  located  in  Love 
County,  Oklahoma. 

Comment  date:  July  22. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
niing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  Hied  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  88-15398  Filed  7-7-fl8:  8:45  am) 

MLLHM  COOC  tTir-OI-M 


(Dock*!  Na  RPSS-197-000] 

Wllllston  Basin  Intarstata  PIpallna  Co^ 
Filing  To  Imptamant  SaH-lmplamanting 
Transportation  Undar  NGPA  Saction 
311 

July  1. 1988. 

Take  notice  that  on  June  24. 1988, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  200, 
304  East  Rosser  Avenue,  Bismarck,  ND 
58501,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff  an  Original  Volume  No. 
1-B  to  implement  "open  access"  natural 
gas  transportation  service  under  NGPA 
Section  311. 

The  Company  requests  an  effective 
date  for  the  FERC  Gas  Tariff,  Volume 
No.  1-B  of  luly  25. 1988.  The  Company 
states  that  it  will  commence  a 
transportation  request  "open  season" 
during  the  period  June  27. 1988  through 
July  15, 1988. 

Williston  Basin  states  that  to  enable  it 
to  implement  its  transportation  program 
under  NGPA  Section  311  authority,  the 
Company  included  in  its  filing  two  new 
transportation  rates — Rate  Schedule  FT- 
1  (firm  transportation)  and  Rate 
Schedule  IT-1  (interruptible 
transportation).  These  initial  rates  are 
based  upon  the  cost  of  service  in  the 
Company's  last  general  rate  case  in 
Docket  No.  RP87-115-000. 

Williston  Basin  also  respectfully 
requests  herein  permission  to  make  a 
one-time  filing  as  necessary  to  revise  all 
of  its  existing  and  proposed  rates  that 
are  based  upon  the  cost  of  service  in 
Docket  No.  RP87-115-000  to  reflect  the 
Hrst  year's  conversion  of  contracted  Tirm 
sales  to  firm  transportation  under  the 
FT-1  rate  schedule  to  be  effective  on 
January  1. 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Tiling  should  Hie  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  of  protests 
should  be  filed  on  or  before  July  11. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
beconie  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

|FR  Doc.  88-15351  Filed  7-7-88;  8:45  am] 
muura  COOC  stit-oi-m 


( Docket  No.  RPM-202-000] 

Amoco  Production  Co.  at  al^ 
Complaint  and  Patition  for  Emargancy 
Raliaf 

June  30, 1988. 

In  the  matter  of  Amoco  Production 
Company.  ARCO  Oil  and  Cat  Company. 
Chevron  U.S.A.  Inc.,  Esson  Corporation. 
Mobil  Producing  Texas  ft  New  Mexico  Inc.. 
Shell  Western  EftP  Inc..  Sun  Exploration  and 
Production  Company,  Texaco  Producing  Inc.. 
Union  Oil  Company  of  California.  Union 
Pacinc  Resources  Company.  Union  Texas 
Petroleum  Corporation,  Complainants  '  v.  El 
Paso  Natural  Gas  Company.  Respondent. 

Take  notice  that  on  June  24. 1988. 
pursuant  to  Rules  206  and  207  of  the 
Rules  of  Practice  and  Procedure  of  the 
Federal  Energy  Regulatory  Commission. 
18  CFR  385.206  and  385.207  (1987). 
Indicated  Shippers  filed  a  complaint 
against  El  Paso  Natural  Gas  Company 
(El  Paso)  for  allegedly  attempting,  as  of 
July  1. 1988.  to  collect  transportation 
rates,  which  include  increased 
percentage  factors  for  field  fuel  and 
plant  fuel  and  plant  shrinkage 
(processing  or  treating).  The  complaint 
asserts  that  these  factors  are  not  set 
forth  in  El  Paso's  transportation  rate 
schedules  filed  on  December  31, 1987.  as 
part  of  its  new  rate  case  at  Docket  No. 
RP88-44-000.  Indicated  Shippers  further 
requests  emergency  relief  from  the 
Commission,  whereby  pending  review  of 
this  complaint,  the  Commission  issue  an 
order  that  would  prevent  El  Paso  from 
charging  rates  that  have  not  been  filed 
or  found  to  be  just  and  reasonable  as 
required  by  Section  4  of  the  Natural  Gas 
Act,  15  U.S.C.  717c  1982).  and  the 
Commission's  regulations  thereunder. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  July  14. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motin  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  Answers  to  this 


'  Hereinafter.  ComplaiaanI*  will  be  referred  lo  a* 
"Indicated  Shippers." 


complaint  shall  be  due  on  or  before  July 
14. 1988. 
Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  88-15352  Filed  7-7-68:  8:45  am] 

BILLING  CODE  C717-01-M 


[Docket  No.  RP88-169-0021 
CNG  Transmission  Corp.;  Filing 

|uly  1, 1988. 

Take  notice  that  on  June  27, 1988, 
CNG  Transmission  Corporation  (CNG) 
filed  Second  Revised  Sheet  No.  125  to  its 
FERC  Gas  Tariff,  Volume  No.  1. 

CNG  states  that  the  purpose  of  this 
filing  is  to  provide  a  solution  to  a 
confiict  that  has  arisen  between  the 
priority  of  shippers  on  Texas  Gas 
Transmission  Corporation's  system  and 
the  priority  of  shippers  on  CNG's 
system.  CNG  states  that  in  accordance 
with  the  Commission's  order  issued  June 
10, 1988,  CNG  and  its  affected  local 
distribution  company  and  end-user 
shippers  agreed  to  the  allocation  method 
proposed  in  this  tariff  language. 

CNG  requests  the  Commission  to 
waive  the  usual  30-day  notice  period 
and  allow  the  proposed  tariff  sheet  to 
become  effective  on  June  1, 1988.  CNG 
states  that  unless  the  Commission 
directs  otherwise,  CNG  will  implement 
this  new  procedure  with  nominations 
received  in  June  for  TSC  service 
commencing  July  1, 1988. 

CNG  states  that  copies  of  this  filing 
are  being  mailed  to  its  sales, 
transportation,  and  storage  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
11, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  88-15353  Filed  7-7-88:  8:45  am) 

BILLING  COOC  S717-OI-M 


[Docket  No.  RP88-201-000] 

East  Tennessee  Natural  Gas  Co.;  Filing 

July  1. 1988. 

Take  notice  that  on  June  28, 1988,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  filed  the  following  tariff 
sheets  to  amend  Volume  of  its  FERC 
Gas  Tariff,  to  be  effective  July  1, 1988: 

Eleventh  Revised  Sheet  No.  5 

Original  Sheet  No.  143 

Original  Sheet  No.  144 

Original  Sheet  Nos.  145  through  189 

East  Tennessee  states  that  the 
purpose  of  the  filing  is  to  permit  East 
Tennessee  to  flow  through  to  its 
jurisdictional  sales  customers 
Tennessee  Gas  Pipeline  Company's 
(Tennessee)  take  or  pay  costs  and 
contracts  reformation  costs  (TOP  Costs) 
that  the  Commission  has  allowed 
Tennessee  to  recover  from  East 
Tennessee  in  Docket  Nos.  RP86-119,  et 
al. 

East  Tennessee  states  that  in  accord 
with  Order  No.  500  and  the 
Commission's  policy  requiring  as-billed 
flow-through  by  downstream  pipelines. 
East  Tennessee  is  allocating  its  share  of 
Tennessee's  TOP  Costs  among  East 
Tennessee's  customers  using  the  same 
cumulative  purchase  deficiency 
methodology  as  Tennessee  used  in 
allocating  the  TOP  Costs  among 
Tennessee's  customers  in  Tennessee's 
demand  surcharge  tariff  filing  in  Docket 
No.  RP88-191. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  12, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-15354  Filed  7-7-88;  8:45  am| 

BILUNG  COOC  S717-01-M 


[Docket  No.  RP88-199-O00I 

Norttiwest  Pipeline  Corp^  Petition  for 
Waiver  of  Amended  PGA  Regulations 

July  1, 198& 

Take  notice  that  on  June  24. 1988, 
Northwest  Pipeline  Corporation 
(Northwest)  petitioned  and  requested 
waiver  of  a  portion  of  §  154.305(1)  of  the 
Commission's  amended  PGA 
regulations. 

Northwest  states  that  this  request  for 
waiver  relates  only  to  the  requirement 
to  separately  identify  each  adjustment 
to  amounts  paid  to  suppliers  in  the 
refund  subaccount.  Northwest  states 
that  the  ability  to  "net"  these 
adjustments  would  have  no  effect  on 
other  entries  to  the  refund  subaccount. 
All  other  entries  would  be  separately 
tracked  pursuant  to  the  requirements  of 
Order  No.  483. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
12, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  88-15355  Filed  7-7-88:  8:45  am| 
BILUNG  COOe  6717-01-11 


(Docket  Nos.  RP84-94-000.  RP«5-66-000, 
CP86-720-000,  and  CP86-720-001  through 
003  >  (vacated)] 

Trailblazer  Pipeline  Co.;  Informal 
Settlement  Conference 

July  1.  1988. 

Take  notice  that  a  conference  will  be 
convened  in  the  above-captioned 


'  The  Commission  by  order  issued  April  30. 1OT7 
in  Docket  No.  CP86-72O-000  authorized  Trailblazer 
Pipeline  Company  to  transport  gas  under  a  Part  284 
blanket  certificate  under  designated  rate  schedules. 
39  FERC  1  61.103  (1987).  This  blanket  certificate  WdS 
vacated  by  the  order  of  the  Commission  issued  on 
April  5. 1988  in  Docket  Nos.  CP86-72O-001  through 
003.  43  FERC  H  61.013  (1988). 
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proceedings  on  July  19. 1986,*  at  lOKX) 
a.m.  at  the  offices  of  the  Federal  Energy 
Regulatory  Conunission,  825  North 
Capitol  Street  NE.,  Washington,  DC, 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  above- 
referenced  dockets. 

Trailblazer  Pipeline  Company 
(Trailblazer)  has  again  manifested  an 
interest  in  becoming  an  equal-access 
transporter  under  Order  No.  436  (FERC 
Statutes  &  Regulations,  Regulation 
Preambles  1962-1985 1 3a666  (1965))  and 
evidently  desires  to  discuss  this  matter 
in  the  context  of  the  settlement 
conference  provided  for  herein.  At  the 
settlement  conference  ccmsideration  will 
be  afforded,  inter  alia,  to  any  proposal 
by  Trailblazer  for  becoming  an  equal 
access  transporter  under  Order  No.  436. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  38S.102(b]  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
lohn  I.  Keating  (202)  357-6762,  or 
Marsha  Gransee  (202)  357-573& 
Loia  D.  CuhM, 
Acting  Secretary. 
[FR  Doc.  88-15397  Piled  7-7-88;  8:45  am] 

MLUNQ  CODC  STIT-OI-M 

(Docket  Na  RPM-32-011] 
wniiams  Natural  Gas  Co.;  Filing 

July  1,  igsa 

Take  notice  that  on  June  29, 1988, 
Williams  Natural  Gas  Company  (WNG) 
filed  revised  tariff  sheets  to  its  FERC 
Gas  Tariff  in  compliance  with  the 
Commission's  order  of  May  5. 1988. 

WNG  states  that  at  the  request  of 
Commission  Staff,  WNG  resubmits  tariff 
sheets  identical  to  those  submitted  with 
its  )anuary  4, 1988  (as  supplemented  on 
January  28, 1988)  compliance  filing,  as 
further  revised  by  its  jtme  15, 1988 
compliance  filing,  in  an  integrated 
package  of  tariff  sheets  indicating  a 
proposed  elective  date  on  the  later  of 
July  1, 1988  or  the  date  of  WNG's 
acceptance  of  the  blanket  certificate  in 
WNG's  Docket  No.  CP86-631-001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
12, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protettants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  nnist  file  a  motion  to 
intervene.  Copies  of  this  fiHng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaafaeU. 
Acting  Secretary. 

(FR  Ekic.  88-15356  FUed  7-7-68;  8:45  am] 
BtLUNQ  CODE  «717-01-4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3411-6) 

Agancy  Information  Collaction 
Activitiaa  Undar  OUB  Raviaw 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


'  If  necessary,  the  settlement  conference  will  be 
continued  through  July  20. 1988. 


:  In  compliance  with  the 
Paperworii  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  is  available  to  the 
public  for  review  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden;  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 
FOR  nmTHER  INFORMATION  CONTACT: 
Carla  Levesque  at  EPA,  (202)  382-2740. 
SUPPtEMENTARY  INFORMATION: 

Offica  of  Air  and  Radiation 

Title:  Motor  Vehicle  Emission 
Certification  and  Fuel  Economy 
Labeling.  (EPA  ICR  #0783.06). 

Abstract:  Automobile  and  engine 
manufacturers  must  submit  engineering 
data  pertaining  to  emission  control  with 
each  new  engine  type  introduced  for 
production.  EPA  uses  this  information  to 
verify  that  manufacturers  are  meeting 
federal  emission  standards.  Fuel 
economy  figures  are  also  required  for 
both  consumer  and  government  use. 
Information  is  required  upon  the 
introduction  of  each  new  engine 
"family"  or  type. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  13,670  hours  per 
year  per  respondent.  This  estimate 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 


data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Motor  Vehicle 
Manufactiu«rs  and  Importara. 

Eatimated  No.  of  Respondents:  101. 

Estimated  Total  Annual  Burden  on 
Industry:  1,380,600  hours. 

Frequency  of  Collection:  Annually. 

Send  conunents  regarding  the  burdea 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Carla  Levesque,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223).  401  M  St.,  SW.. 

Washington.  DC  20460 
and 
Nicolas  Garcia.  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  Affairs.  728  Jackson  Place. 

NW..  Washington,  DC  20503 

(Telephone  (202)  395-3084) 

Date:  June  29, 1988. 
PaulLapaley, 

Acting  Director,  Information  and  Regulatory 
Systems  Division. 

(FR  Doc.  B&-15337  Piled  7-7-88;  8:45  am] 
MjjNO  cooc  asao-sa^t 


[ER-fRL-3411-t] 

Envirorunantal  Impact  Statamanta  and 
Ragulationa;  Avaiiat>ility  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  June  20, 1988  through  June  24, 
1988  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  362-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22, 1988  (53  FR  13318). 

Draft  EISs 

ERP  No.  D-COE-G36141-OK,  Rating 
LO,  Coal  Creek  Local  Flood  Protection, 
Implementation,  City  of  Henryetta, 
Okmulgee  County,  OK. 

Summary:  EPA  has  no  objections  to 
the  proposed  project. 

ERP  No.  D-FHW-F40297-MN,  Rating 
EC2,  Shepard/Wamer  Road/East  CBD 
Bypass  Study  Corridor  Improvements, 
Randolph  Avenue  to  I-35E.  Funding  and 
COE  Permit.  City  of  St  Paul.  Ramsey 
County.  MN. 

Summary:  EPA  requested  an 
intersection  analysis  of  carbon 
monoxide  emissions  be  undertaken  for 
busy  i'^.ersections.  Noise  mitigation 


Federal  Register  /  Vol.  53,  No.  131  /  Friday,  July  8.  1988  /  Notices 


25661 


should  also  be  considered  for  those 
areas  most  severly  affected  by  traffic 
noise.  EPA  also  requested  to  review  the 
strategy  for  investigation  of  each 
potential  hazardous  waste  site  involved 
in  the  highway  project  and  the  results  of 
the  testing  at  each  site. 

ERP  No.  D-FHW-L40161-AK,  Rating 
E02,  North  Douglas  Highway  Extension. 
Outer  Point  to  Point  Hilda,  Funding. 
Section  404  Permit  and  Right-of-Way 
Acquisition,  City  and  Borough  of  Juneau, 
AK. 

Summary:  EPA's  objections  are  based 
on  the  ecological  risk  from  direct  effects 
to  over  60  acres  of  aquatic  habitat, 
including  wetlands.  More  importantly, 
the  degree  of  indirect  effects  could  be 
significant,  thus  multiplying  the  areal 
extent  of  the  effects  and  placing  more 
fish  and  wildlife  resources  at  risk. 

ERP  No.  D-FHW-L40164-WA,  Rating 
EC2,  Riverside  Parkway/Bothell  Bypass 
Construction.  Funding,  Section  10  and 
404  Permits.  City  of  Bothell.  King 
County,  WA. 

Summary:  EPA  is  concerned  about  the 
effects  of  stormwater  runoff  to  wetlands 
and  about  significant  traffic  noise 
effects.  Additional  information  on 
stormwater  treatment,  wetland 
identification,  and  mitigation  for  noise 
effects  is  needed  for  the  Final  EIS. 

ERP  No.  DS-NOA-L64015-AK,  Rating 
LO,  Groundifish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands,  Fishery 
Management  Plan,  Increase  of  the 
Optimum  Yield  Range.  Implementation, 
AK. 

Summary:  EPA  has  no  objections  to 
the  project  as  described. 

Final  EISs 

ERP  No.  F-AFS-J02012-UT,  Escalante 
Known  Geological  Structure  (KGS),  Oil 
and  Gas  Leasing  and  Development, 
Dixie  National  Forest. 

Summary:  EPA's  concerns  on  the  draft 
EIS  relating  to  additional  leasing  in  the 
Known  Geological  Structure  was 
addressed  in  this  document.  EPA 
requested  the  opportunity  to  review 
when  available,  air  quality  analysis 
based  on  lessee/operation  specific  plans 
of  operation. 

ERP  No.  F-FHW-F40276-IN, 
Keystone-Rural  Corridor  Improvement, 
Pleasant  Run  Parkway  North  Drive  to 
IN-37/Fall  Creek  Boulevard.  Funding, 
Marion  County.  IN. 

Summary:  EPA  requested  that  the 
Record  of  Decision  includes  the 
selection  of  a  noise  mitigation  strategy. 
In  addition  EPA  recommended  that  if 
bottom  sediment  disturbance  will  occur 
at  Pogues  Run  that  the  sample 
sediments  be  tested  for  possible 
contamination. 

Dated:  fuly  5. 1988. 
Richard  E.  Sandeisoa, 
Director.  Office  of  Federal  Activities. 
(FR  Doc.  88-15412  Filed  7-7-68;  8:45aml 

KUJNO  CODE  M«0-SO-M 


IER-FHL-3411-7] 

Environmental  Impact  Statementa; 
Availability 

Responsible  Agency: 

Office  of  Federal  Activities.  General 

Information  (202)  382-5073  or  (202)  382- 

5075. 
Availability  of  Environmental  Impact 

Statements  Filed  June  27, 1988  Through 

July  1, 1988  Pursuant  to  40  CFR  1506.9. 

EIS  No.  880205,  Final,  BLM,  AK,  Trans- 
Alaska  Gas  System  (TAGS)  and 
Associated  Facilities  Construction 
and  Operation,  Pnidue  Bay  to 
Anderson  Bay,  Right-of-Way  Grants. 
Section  10  and  404  Permits  and 
Special  Use  Permits,  AK,  Due:  August 
8, 1988,  Contact:  Jules  V.  Tileston  (907) 
267-1266. 
Department  of  the  Interior/Bureau  of 

Land  Management  and  the  U.S.  Army 

Corps  of  Engineers  are  Joint  Lead 

Agencies  on  this  project. 

EIS  No.  880206,  Draft,  SCS,  LA,  Soap 
Creek  Watershed  Protection  and 
Flood  Reduction  Plan,  Funding  and 
Implementation,  Des  Moines  River, 
Appanoose,  Davis,  Monroe  and 
Wapello  Counties,  lA,  Due:  August  22, 
1988,  Contact:  J.  Michael  Nethery  (515) 
284-4260. 

EIS  No.  880207.  FSuppl,  COE.  lA,  Red 
Rock  Dam  and  Lake  Red  Rock 
Operation  and  Maintenance  Project, 
Additional  and  Updated  Information. 
Lake  Red  Rock  Conservation  Pool 
Elevation  Plan,  Implementation,  Des 
Moines  River,  Marion  County,  lA, 
Due:  August  8, 1988,  Contact:  Frank  D. 
Holly  (309)  788-6361. 

EIS  No.  880208,  Draft,  BLM,  AK,  Minto 
Flats  Watershed,  Placer  Mining 
Management  Plan,  Approval  and  404 
Permit,  Implementation,  AK,  Due: 
August  29. 1988,  Contact:  Richard 
Dworsky  (907)  271-3114. 

EIS  No.  880209,  Draft,  UAF,  WY.  TX,  LA, 
AR,  WA,  ND,  MT,  MO,  MI, 
Peacekeeper  Rail  Garrison 
Deployment  Program,  Implementation. 
F.E.  Warren  AFB.  WY;  Barksdale 
AFB,  LA;  Dyess  AFB,  TX:  Fairchild 
AFB,  WA;  Minot  AFB.'ND;  Eaker 
(formerly  BIytheville)  AFB.  AR; 
Malmstrom  AFB.  MT;  Whiteman  AFB, 
MO;  Wurtsmith  AFB,  MI:  Grand  Forks 
AFB,  ND  and  Little  Rock  AFB,  AR, 
Due:  August  30, 1988,  Contact:  Peter 
Walsh  (714)  382-3804. 

EIS  No.  880210,  Final,  CGD,  HI,  I-H3 
Freeway  Construction,  Windward  to 
Leeward  Oahu,  U.S.  Coast  Guard 
Approval  for  I-H3  Right-of-Entry, 
Collocation  and  Land  Tranfer, 
Koolaupoko,  Island  of  Oahu,  Honolulu 
County,  HI,  Due:  August  8, 1988, 
Contact:  Jay  Silberman  (808)  541-2077. 
The  U.S.  Department  of 

Transportation,  Coast  Guard 

Department  has  adopted  portions  of  the 


Federal  Highway  Administration's  Final 
EIS  and  three  Final  Supplemental  EISs'. 

EIS  No.  880211,  Draft,  COE  NJ,  Sandy 
Hook  to  Bamegat  Inlet  Beach  Erosion 
Control  Project,  Section  I — Sea  Bright 
to  Ocean  Township,  Implementation, 
Northern  End  of  New  Jersey's  Atlantic 
Coast,  Monmouth  County,  NJ,  due 
August  22. 1988,  Contact:  Karen 
Sullivan  (212)  264-4662. 

EIS  No.  880212,  Final,  AFS.  OR,  Silver 
Fire  Recovery  Project  Area,  August 
thru  November  1987  Silver  Complex 
Fire  Land  Management  Plan, 
Implementation,  Siskiyou  National 
Forest,  Josephine  and  Curry  Counties, 
OR,  Due:  August  8, 1968,  Contact: 
Richard  Stem  (503)  476-1425. 

EIS  No.  880213.  Final,  COE,  CA,  Coyote 
and  Berryessa  Creeks  Flood  Control 
Plan,  Implementation,  Cities  of  San 
Jose  and  Milpitas,  Santa  Clara 
County,  CA,  Due:  August  a  1988. 
Contact:  Richard  Stradford  (415)  974- 
0445. 

EIS  No.  880214,  Final,  COE  AZ.  Clifton 
Flood  Damage  Reduction  Plan, 
Implementation,  San  Francisco  River, 
Greenlee  County,  AZ,  Due:  August  8, 
1988,  Contact:  Byrt  Wammack  (213) 
894-5442. 

EIS  No.  880215.  Draft,  SCS,  KS.  NB,  Pony 
Creek  Watershed  Protection  and 
Flood  Prevention  Plan,  Funding  and 
404  Permits.  Missouri  River  Basin, 
Brown  and  Nemaha  Counties,  KS  and 
Richardson  County.  NB,  Due:  August 
22, 1988,  Contact:  ]ames  N.  Habiger 
(913)  823-4565. 

EIS  No.  880216,  Final,  FHW,  NC.  U.S. 
117  Construction,  Mt.  Olive  Bypass  to 
1-40  near  Faison,  Funding  and  404 
permit,  Wayne,  Duplin  and  Sampson 
Counties.  NC.  Due:  August  8, 1988. 
Contact:  Kenneth  Bellamy  (919)  85ft- 
4346. 
Dated:  July  5, 1988. 

Richard  E.  Sanderson, 

Director.  Office  of  Federal  Activities. 

|FR  Doc.  88-15411  Filed  7-7-S8:  8:45  am] 

BILUN6  CODE  (SaO-SO-M 

IOPTS-40001S;  FRL-3410-9] 

Public  Access  to  the  Toxic  Chemical 
Release  Inventory  Reading  Room 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Pursuant  to  the  requirement 
of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
and  its  related  legislation,  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986,  also  known 
as  Title  IH,  to  make  Toxic  Chemical 
Release  Inventory  (TRI)  data  available 
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to  (he  public,  the  Environmental 
Protection  Agency  (EPA)  has 
estobtiahed  a  TRI  Reading  Room  in  the 
Tttte  lU  Reporting  Center  (TRC). 
Bagmaing  )uly  IS,  11M8,  the  TRI  Reading 
Room  ia  open  to  the  public  for  the 
purpose  of  reviewing  TRI  forms 
BubmiUed  to  the  EPA  by  the  regulated 
industries. 

FOn  FURTHER  INFORMATION  CONTACT. 
Michael  Stahl.  Acting  Director.  TSCA 
Assistance  Office  (TS-79^.  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB44, 401  M  St.. 
SW..  Washington.  DC  2046a  (202^-554- 
1404^  (TIMK  202-554-0651). 
■UPHMMifTAWT  wrowMATiOML  Congress 
has  ghrm  the  Enrironnwiital  Protection 
Agency  (EPA)  the  autfaorily  to 
impleinent  SARA  and  the  Emergency 
Planiiiag  and  Commumty  Right-to-Know 
Act  of  1986  (Pub.  L  99-^99).  Under 
section  313  of  the  Act  EPA  has  issued 
regulations  requiring  manufacturing 
industries  to  report  information  on  the 
retease  of  certain  chemicals  to  the 
environment.  These  regulations  were 
pabliahed  in  the  Pedant  Ragiatar  of 
February  m  1986  (53  FR  4500).  and 
codiAed  under  40  CFR  Part  372. 
Industziea  must  sabmit  section  313 
reports  annually  to  EPA  and  the  States. 
The  reporting  deadline  for  submitting 
these  reports  is  July  1, 1988,  and 
annually  thereafter.  The  legislation  also 
requires  that  EPA  make  the  submitted 
information  available  to  the  public. 

The  purpose  of  this  reporting 
requirement  is  to  allow  EPA  to  create  a 
computerized  inventory  of  these 
chemical  releases  to  the  environment 
By  the  Spring  of  1989  EPA  plans  to  have 
created  that  inventory  and  made  it 
available  to  the  public  through  various 
means  including  computer 
telecommunications. 

In  order  to  assist  members  of  the 
public  who  have  a  need  to  examine 
individual  reports  submitted  by  specific 
facilities,  EPA  has  established  a  TRI 
Reading  Room  at  the  Title  III  Reporting 
Center  (TRC). 

The  TRC  Reading  Room  will  open  to 
the  public  on  July  18, 1988.  The  TRC  is 
located  at  470/490  L'Enfant  Plaza  East 
7th  Floor.  Suite  7103,  Washington,  DC. 
Hours  of  operation  are  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays.  In  order  to  guarantee  seating 
for  all  visitors,  EPA  strongly  encourages 
visitors  to  call  thp  TRC  and  schedule  an 
appointment.  Appointments  may  be 
made  beginning  July  11, 1988,  by  calling 
the  TRC  at  202-488-1501. 

Dated:  July  1. 1988. 
Charias  L.  ElkiiM. 

Director.  Office  of  Toxic  Subsiancea. 
|FR  Doc.  88-15343  Filed  7-7-88:  8:45  am) 


action:  Notice. 


IOPT8-44S12:  FRL-3411-1) 

TSCA  Ctiemlcal  Testing;  Receipt  of 
Test  Data 

AQCNCy:  Environmental  Protection 
Agency  (EPA). 


:  This  notice  announces  the 
receipt  of  test  data  on  2-ethylbexanoic 
acid  (CAS  No.  149-57-5)  submitted 
pursuant  to  a  final  test  role  under  the 
Toxic  Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHm  NVORMATION  CONTACT: 
Mkhael  U.  Staht  Acting  Director.  TSCA 
Asaiatanca  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  EB-44. 401  M  St., 
SW..  Washington.  DC  2048a  (202)  554- 
1404.  TDD  (2U)  S54-0S5I. 

suFnaKirrARY  information.  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Fadiaral  Ragiatar  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(8)  within  15  days  after  it  is 
received. 

1.  Test  DaU  Submissioa 

Test  data  for  2-ethylhexanoic  acid  (2- 
EHA)  was  submitted  by  the  Chemical 
Manufacturers  Association  EHA 
Program  Panel  pursuant  to  a  test  rule  at 
40  CFR  799.1650.  It  was  received  by  EPA 
on  June  2a  1988. 

The  submission  contains  four  final 
research  rtports:  (1)  A  90-day  oral 
(dietary  adasiaiatration)  toxicity  study  of 
2-EHA  in  the  mousa;  (2)  a  90-day  oral 
(dietary  administration]  toxicity  study  of 
2-EHA  in  the  rat;  (3)  a  developmental 
toxicity  evaluation  of  2-EHA 
administered  by  gavage  to  Fischer  344 
rats;  and  (4)  a  developmental  toxicity 
evaluation  of  2-EHA  administered  by 
gavage  to  New  Zealand  white  rabbits. 
Subchronic  toxicity  and  developmental 
toxicity  testing  are  required  by  this  test 
rule.  This  chemical  is  used  as  a  chemical 
intermediate  or  reactant  in  the 
production  of  2-ethylhexanoate  metal 
soaps,  peroxy  esters,  or  other 
derivatives. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  submission's  completeness. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44512).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  Office,  Rm.  NE-G004. 401 
M  St.,  SW.,  Washington.  DC  20460. 

Authority.  15  U.S.C  2803. 

Dated:  |une  28. 1968. 
)oMph ).  MeramU. 

Director.  Existing  Chemical  Astessment 
Division.  Office  of  Toxic  Substances. 

[FR  Doc.  88-15342  Filed  7-7-88:  8.45  am] 
WUINO  cooc  M«»-fe-M 


(OPT»-«170e,  FRL-34Ye-ai 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanuf  acture 
Notices 

aokncv:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Registar  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  one  hundred  sixty-four  such  PMNs 
and  provides  a  summary  of  each. 
DATES:  Qose  of  Review  Periods: 
P  86-1424— August  17, 1966: 
P  88-1425— August  21. 1968; 
P  88-1426.  S8-1427.  86-1428.  88-1429.  88- 

1430— August  17. 1968; 
P  88-1431— August  22, 19ea- 
P  88-1432— August  17. 1988: 
P  8»-1433. 88-1434.  8»-1435— August  20. 

1968; 
P  88-1436— Augast  20. 1988: 
P  88-1437.  88-1438.  88-1439,  88-1440.  86- 

1441,  86-1442.  88-1443.  88-1444.  88- 

1445,  88-1446— August  21, 1988; 
P  86-1447- August  22. 1968: 
P  88-1448,  88-1449,  88-1450  88-1451.  88- 

1452.  88-1453,  88-1454.  88-1455.  OO- 

1456— August  21. 1988: 
P  88-1457- August  23, 1968: 
P  88-1458— August  21. 1988; 
P  88-1459,  88-146a  68-1461,  88-1462— 

August  23, 1988; 
P  88-1463,  88-1464,  88-1465,  88-1466— 

August  22. 1988; 
P  88-1467— August  21, 1986; 
P  88-1469.  88-1470,  88-1471,  88-1472,  88- 

1473,  88-1474,  88-1475,  88-1476.  88- 

1477,  88-1478.  88-1479,  88-1480,  8ft- 

1481— August  24. 1966: 
P  88-1482,  88-1483,  88-1484,  88-1485— 

August  28, 1988; 
P  88-1486,  88-1487,  88-1488,  88-1489.  88- 

1490.  88-1491,  88-1492,  8»-1493.  88- 

1494.  88-1495,  88-1496,  86-1497— 

August  29. 1988: 
P  88-1498— August  30. 1988: 
P  88-1499,  88-1500.  88-1501.  88-1502,  88- 

1503,  88-1504.  86-1506— August  29, 

1988; 
P  88-1509.  86-1510  88-1511,  88-1512— 

August  30, 1988; 
P  88-1513— August  29. 1988; 
P  88-1514— August  31. 1988: 
P  86-1515— September  3. 1988: 
P  88-1516.  88-1517,  88-1518,  88-1519.  88- 

1520.  88-1521,  88-1522,  88-1523,  88- 

1524.  88-1525,  88-1528,  86-1527— 

September  4, 1988; 
P  88-1528,  88-1529,  88-1530— September 

5.1988; 
P  88-1531.  88-1532.  88-1533.  88-1534,  88- 

1535,  88-1536,  88-1537.  88-1538,  88- 
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1539,  88-1540.  88-1541,  88-1542— 
September  6. 1988; 
P  88-1543— September  7. 1988; 
P  88-1544.  88-1545.  88-1546,  88-1547.  88- 
1548.  88-1549.  88-1550.  88-1551,  88- 
1552.  88-1553.  88-1554.  88-1555— 
September  10, 1988: 
P  88-1556,  88-1557.  88-1558.  88-1559.  88- 

1560,  88-1561— September  11. 1988; 
P  88-1562— September  10. 1988; 
P  88-1563— September  11, 1988: 
P  88-1564— September  13, 1988; 
P  88-1565,  88-1566.  88-1567.  88-1568— 

September  11, 1988: 
P  88-1569.  88-1570,  88-1571,  88-1572— 

September  12, 1988; 
P  88-1573.  88-1574.  88-1575,  88-1576.  88- 
1577.  88-1578. 88-1579— September  13. 
1988; 
P  88-1580,  88-1581.  88-1582.  88-1583.  88- 

1584. 88-1585— September  14. 1988; 
P  88-1586— September  17. 1988; 
P  88-1587— September  14, 1988; 
P  88-1588.  88-1589,  88-1590.  88-1591— 
September  17. 1988. 
Written  comments  by: 
P  88-1424— July  18. 1988: 
P  88-1425— July  22. 1988: 
P  88-1426,  86-1427.  88-1428.  88-1429.  88- 

1430— July  18. 1988: 
P  88-1431— }uly  23, 1988: 
P  88-1432— July  18, 1988: 
P  88-1433,  88-1434. 88-1435— July  21. 

1988; 
P  88-1436— July  18. 1988; 
P  88-1437. 88-1438.  88-1439. 88-1440,  88- 
1441.  88-1442.  88-1443.  88-1444.  88- 
1445.  88-1446— July  22. 1988; 
P  88-1447— July  23. 1988; 
P  88-1448.  88-1449,  88-1450,  88-1451,  88- 
1452,  88-1453,  88-1454.  88-1455,  88- 
1456— July  22, 1988: 
P  88-1457— July  24. 1988: 
P  88-1458— July  22. 1988; 
P  88-1459,  88-1460,  88-1461,  88-1462— 

July  23. 1988: 
P  88-1463  88-1464,  88-1465,  88-1466— 

July  24, 1988; 
P  88-1467— July  22. 1988: 
P  88-1469,  88-1470.  88-1471.  88-1472,  88- 
1473,  88-1474.  88-1475.  88-1476.  88- 
1477.  88-1478.  88-1479.  88-1480.  88- 
1481— July  25, 1988; 
P  88-1482,  88-1483.  88-1484,  88-1485— 

July  29. 1988: 
P  88-1486,  88-1487.  88-1488,  88-1489,  88- 
1490,  88-1491,  88-1492,  88-1493.  88- 
1494,  88-1495.  88-1496,  88-1497— July 
30, 1988: 
P  88-1498— July  31, 1988; 
P  88-1499,  88-1500,  88-1501,  88-1502,  88- 

1503,  88-1504,  88-1508— July  30. 1988; 
P  88-1509,  88-1510  88-1511,  88-1512— 

July  31, 1988; 
P  88-1513— July  30, 1988; 
P  88-1514— August  1, 1988; 


P  88-1515— August  4. 1988: 

P  88-1516.  88-1517.  88-1518,  88-1519,  88- 

152a  88-1521.  88-1522.  88-1523.  88- 

1524.  88-1525.  88-1528.  88-1527— 

August  5, 1988; 
P  88-1528, 88-1529,  88-1530— August  6. 

1988: 
P  88-1531,  88-1532.  88-1533.  88-1534,  88- 

1535.  88-1536,  88-1537,  88-1538,  88- 

1539,  88-1540.  88-1541,  88-1542— 

August  7, 1988: 
P  88-1543— August  8, 1988: 
P  88-1544.  88-1545.  88-1546.  88-1547.  88- 

1548.  88-1549.  88-1550.  88-1551.  88- 

1552.  88-1553.  88-1554. 88-1555— 

August  11, 1988: 
P  88-1556,  88-1557.  88-1558.  88-1559,  88- 

1560.  88-1561— August  12, 1988; 
P  88-1562— August  11, 1988; 
P  88-1563— August  12, 1968: 
P  88-1564— August  14. 1988; 
P  88-1565,  88-1566,  8ft-1567,  88-1568— 

August  12, 1988; 
P  88-1569.  88-1570,  88-1571.  88-1572— 

August  13. 1988; 
P  88-1573,  88-1574.  88-1575.  88-1576.  88- 

1577, 88-1578,  88-1579— August  14. 

1988; 
P  88-1580.  88-1581,  88-1582,  88-1583.  88- 

1584,  88-1585— August  15. 1988; 
P  88-1586— August  18, 1988: 
P  88-1587— August  15. 1988: 
P  88-1588.  88-1588. 88-1590.  88-1591— 

August  18. 1988; 

address:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-51708)"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency  Rm.  L^lOO,  401 M 
Street,  SW.,  Washington,  DC  20460. 
(202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Roan.  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  Rm.  E-611,  401  M  Street,  SW.. 
Washington  DC  20460  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 
P  88-1424 
Manufacturer.  Confidential. 


Chemical.  (G)  Modified  fatty  acid 
diethanolamide. 

Use/Production.  (S)  Lubricant  ft 
anticorrosive  additive.  Prod,  range: 

Confidential. 

P 88-1425 

Importer.  Organic  Dyestuffs 
Corporation. 

Chemical.  (G)  Direct  Red  9. 

Use/Import  (S)  Textile  dye.  Import 
range:  4.000-8.000  kg/yr. 

P 88-1426 

Importet.  Confidential. 

Chemical.  (S)  4-bezoxyl-N.N- 
dimethyl-N-(l-oxo-2-propenyloxy). 

Use/Import  (S)  Copolymerisable 
photoinitiator.  Import  range: 
Confidential. 

P 88-1427 

Manufacturer.  Confidential. 
Chemical.  (G)  Styrenated  alkyd  resin. 
Use /Production.  Confidential.  Prod. 
range:  Confidential. 

P 88-1428 

Importer.  Additives  Division.  Ciba- 
Geigy  Corp. 

Chemical.  (S)  Reaction  product  of  p- 
nonylphenol  phosphitr  (3:1)  and  C12-13- 
alcohol. 

Use/Import  (S)  Stabilizer  for  PVC 
floor.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  > 2.000  mg/kg  species  (Rat). 

P 88-1429 

Importer.  Additives  Division.  Ciba- 
Geigy  Corp. 

Chemical.  (S)  Phenol,  4-isononyl-.  zinc 
salt. 

Use/Import.  (S)  Stabilizer  for  PVC 
floor  covering.  Import  range:  600-8,000 
kg/yr. 

P 88-1430 

Importer  Confidential. 

Chemical.  (G)  Mineral  amino 
carboxylic  acid. 

Use/Import.  (G)  Bleaching  agent 
Import  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  gm/kg  species  (Rat).  Static 
acute  toxicity:  time  LC50  96H  >1000 
mg/1  species  (Raintrout).  Eye  irritation: 
slight  species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (Guinea 

pig)- 

P  88-1431 

Manufacturer.  E.  I.  du  Ponte  de 
Nemours  &  Co.,  Inc. 
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Chemical.  (G)  Neutralized  aryl-alkyi 
organic  phosphate. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  8A-1432 

Manufacturer.  Alcolac,  Inc. 

Chemical.  (S)  S-methyl 
mercaptoethanol. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  1000,000- 
250,000  kg/yr. 

P  88-1433 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  modified  vinyl. 
Use/Production.  (G)  Industrial 
coating.  Prod,  range:  120,000-600,000  kg/ 

yr. 

P 88-1434 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyurea 
polyacrylate. 

Use/Production.  (G)  Automative 
coating  component.  Prod.  Range:  20,000- 
300,000  kg/yr. 

P  88-1435 

Importer.  Confidential. 

Chemical.  (G)  Styrene-N-butylacrylale 
copolymer. 

Use/Import.  (G)  Open,  nondispersive, 
use.  Import  range:  Confidential. 

P 88-1436 

Importer.  Florasynth,  Inc. 

Chemical.  (S)  Bicyclo(2-2-l)  heptane- 
2-methanol,  propanoate  (endo+exo). 

Use/Import.  (S)  A  raw  material  of 
fragrance  compound.  Import  range: 
Confidential. 

P  88-1437 

Manufacturer.  Products  Research  & 
Chemical  Corp. 

Chemical.  (G)  Polymer  of  substituted 
aromatic  amine  and  epoxy  resin. 

Use/Production.  (S)  Curing  agent  for 
urethane  sealants,  adhesives,  & 
encapsulants.  Prod,  range:  300-40,000 
kg/yr. 

P  88-1438 

Manufacturer.  Products  Research  ft 
Chemical  Corp. 

Chemical.  (S)  Benzene,  1,3 
diisocyanatomethyl  ethanol,  2,  2'-thiobis 
polymer  of  2-propanol,  l-((2- 
hydroxyethyl)thio]-  and  2.2'-thiobis 
(ethanol)  polymer  of  2,2'-thiobi8 
(ethanol);  1,3-propanediol.  2-ethyl-2- 
(hydroxymethyl)-;  and  l-[(2- 
hydroxyethyl)thiol-2-propanDl. 

Use/Production.  (S)  Polymer  for 
sealants,  adhesives  &  encapulants.  Prod, 
range:  10,000-50,000  kg/yr. 


P  88-1439 

Manufacturer.  Huls  America,  Inc. 

Chemical.  (S)  1,3,5,7-tetramethyl- 
l,3,5.7-tetravinyitetra8ilazeane. 

Use/Production.  (S)  Ceramic  resin 
additive.  Prod,  range:  Confidential. 

P 88-1440 

Manufacturer.  Huls  America  Inc. 

Chemical.  (S)  1.3.5-Trimethyl-1,3,5- 
Trivinyltrisilazane. 

Use/Production.  (S)  Ceramic  resin 
additive.  Prod,  range:  Confidential. 

P 88-1441 

Manufacturer.  Confidential. 

Chemical.  (G)  Aromatic,  polyether 
urethane. 

Use/Production.  (S)  Coating  and 
additive.  Prod,  range:  20.000-40,000  kg/ 
yr. 

P 88-1442 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyether 
urethane. 

Use/Production.  (S)  Coating  and 
adhesive.  Prod,  range:  20,000-40,000  kg/ 
yr. 

P 88-1443 

Importer.  Confidential. 
Chemical.  (G)  Terpene  phenolic  resin. 
Use/Import.  (G)  Terpene  phenolic 
resin.  Import  range:  Confidential. 

P 88-1444 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked  isocyanate 
powder  coating  curing  agent. 

Use/Production.  (S)  Powder  coating 
curing  agent.  Prod,  range:  Confidential. 

P8»-1445 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyclo-substituted  alkyl 
prognenoic  acid  derivative. 

Use /Production.  (G)  Formulation 
component  for  open,  nondispersive  use. 
Prod,  range:  Confidential. 

P8a-1446 

Importer.  Confidential. 

Chemical.  (G)  2-hydroxy-3-(l-methyl- 
9-Oxo-9H-Thioxanthen-4-Yloxy)-N.N,N.- 
trimethyl  propanaminium  chloride. 

Use/Import.  (S)  Photo  intitator  for 
photo  curing  of  water-based.  Import 
range:  Confidential. 

P 88-1447 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted  carbamic 
acid  ester. 

Use/Import.  (S)  Hardener  for  powder 
coating  resins.  Import  range:  1,000-2,000 
kg/yr. 


F 88-1448 

Manufacturer.  E.  I.  Du  Pont  De 
Nemours  ft  Co..  Inc. 

Chemical  (G)  Hydroxy  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 88-1449 

Importer.  E.  I.  Du  Pont  De  Nemours  & 
Co..  Inc. 

Chemical.  (G)  Styrene  acrylate 
acrylamide  copolymer. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P 88-1450 

Manufacturer.  E.  I.  Du  Pont  De 
Nemours  ft  Co..  Inc. 

Chemical.  (G)  Hydroxy  acrylic 
■  polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  88-1451 

Importer.  Organic  Dyestuffs 
Corporation. 

Chemical.  (G)  Aliphatic  aromatic 
sulfonium  carboxylate. 

Use/Import.  (G)  Industrial  coating 
resin.  Import  range:  2000,000-3,000,000 
kg/yr. 

P 88-1452 

Manufacturer.  Confidential. 

Chemical  (G)  Aliphatic  aromatic 
sulfonium  carboxylate. 

Use /Production.  (G)  Industrial  coating 
resin.  Prod,  range:  200,000-3.000.000  kg/ 
yr. 

P  88-1453 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  aromatic 
sulfonium  carboxylate. 

Use/Production.  (G)  Industrial  coating 
resin.  Prod,  range:  200.000-3,000,000  kg/ 

yr- 

P8a-1454 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  aromatic 
sulfonium  carboxylate. 

Use/Production.  (G)  Industrial  coating 
resin.  Prod,  range:  200.000-3.000.000  kg/ 

yr- 

P  88-1455 

Importer.  High  Point  Chemical  Corp. 

Chemical.  (G)  Fatty  acid  esters  of 
glyceral,  alkoxylated. 

Use/Import  (G)  Surfactant.  Import 
range:  Confidential. 

P 88-1456 

Manufacturer.  Confidential. 
Chemical.  (G)  Styrene  acrylic 
polymer. 


Use/Production.  (G)  Open, 
nondispersive.  Prod  range:  Confidential. 

P  88-1457 

Importer.  Organic  Dyestuffs 
Corporation. 

Chemical.  (G)  Disperse  yellow  33. 

Use/Import.  (S)  Shading  color.  Import 
range:  1.100-2.200  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  3,000  mg/kg  species  (Rat). 

F 88-1458 

Importer.  Organic  Dyestuffs 
Corporation. 

Chemical.  (G)  Disperse  yellow  33. 

Use/Import.  (S)  Shading  color.  Import 
range:  1.000-2,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5.0  g/kg  species(Rat).  Acute 
dermal  toxicity:  LD50  >2.0  g/kg 
species(Rabbit). 

P  88-1459 

Manufacturer.  Confidential. 

Chemical.  (G)  Bis  alkoxylated 
aluminum  ethylacetoacetate. 

Use/Production.  (G)  Additive  for 
polymer  solutions.  Prod,  range: 
Confidential. 

P  88-1460 

Manufacturer.  R.  T.  Vanderbilt 
Company,  Inc. 

Chemical.  (G)  2,5-Dimercapto-1.3.4- 
thiadiazole  reaction  product. 

Use/Production.  (S)  Antioxidant  & 
antiwear  for  lubricants.  Prod,  range: 
Confidential. 

P 88-1461 

Manufacturer.  R.  R.  Vanderbilt 
Company,  Inc. 

Chemical.  (G)  2.5-Dimercapto-l,3,4- 
thiadiaole  reaction  product. 

Use/Production.  (S)  Antioxidant  ft 
antiwear  agent  for  lubricants.  Prod, 
range:  Confidential. 

F 88-1462 

Manufacturer.  Reed  Lignin  Inc. 

Chemical.  (G)  Sodium  lignosulfonate 
copolymer. 

Use/Production.  (G)  Dispersive  & 
binder  in  a  destructive  use.  Prod,  range: 
500,000-3,000.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity:  LD 
50  >  5.0  g/kg  species(Rat).  Eye  irritation: 
none  species(Rabbit).  Skin  irritation: 
negligible  species(Rabbit). 

P  88-1463 

Manufacturer.  Confidential. 

Chemical  (G)  Copolymer  of  acrylic 
and  methacrylic  esters. 

Use/Production.  (S)  Modifier  for 
coatings,  inks,  ft  adhesives.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  350  mg/kg  8pecies(Rat). 


F  88-1464 

Manufacturer.  Confidential. 

Chemical.  (S)  Octane,6-Chloro-2.6- 
dimethyl-and  octane,2-chloro-2;6- 
dimethyl-mixture. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 88-1465 

Manufacturer.  Confidential 
Chemical.  (G)  Blocked  polyurethane. 
Use/Production.  (G)  Industrial 

polymer  with  open  use.  Prod,  range: 

100,000-1.000,000  kg/yr. 

P 88-1466 

Manufacturer.  Confidential. 
Chemical.  (G)  Fatty  esters. 
Use/Production.  (S)  Lubricant  base. 
Prod,  range:  Confidential. 

P 88-1467 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical.  (G)  Resin  for  adhesion 
promotion. 

Use/Production.  (G)  Intermediate  for 
adhesive  and  sealants.  Prod,  range: 
7,500-15,000  kg/yr. 

F  88-1469 

Importer.  Confidential. 

Chemical.  (G)  Halo  triazine  azo 
naphthalene  sulfonic  acid  alkali  salt 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P 88-1470 

Importer.  Confidential. 

Chemical.  (G)  Halo  triazine  azo 
naphthalene  sulfonic  acid  alkali  salt. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  Confidential 

F 88-1471 

Importer.  Confidential. 

Chemical.  (G)  Halo  triazine  azo 
naphthalene  sulfonic  acid  alkali  salt. 

Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P  88-1472 

Importer.  Confidential. 

Chemical.  (G)  Halo  triazine  azo 
naphthalene  sulfonic  acid  alkali  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P  88-1473 

Manufacturer.  Henkel  Corporation. 

Chemical  (G)  2-propenoic  acid,  6- 
methoxyhexyl  ester. 

Use/Production.  (G)  Coatings,  inks. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species(Rat).  Eye 
irritation:  slight  species(Rabbit).  Skin 
irritation:  moderate  species(Rabbit). 


P 88-1474 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  1,6  hexanediol 
monoethyl  etiier. 

Use/Production.  (G)  Coatings, 
intermediate.  Prod,  range:  Confidential. 

P 88-1475 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Reaction  product  of  a 
fluorinated  alcohol  epichlorohydrine.  a 
diol  and  an  isocyanate. 

Use/Import.  (S)  Soil/water  repellant 
for  fibers  &  leather.  Import  range: 
Confidential 

Toxicity  Data.  Acute  oral  toxicity:  ID 
50  >  2,000  mg/kg  specie8(Rat).  Static 
acute  toxicity:  time  LC50  96  hrslO-lOO 
mg/1  species(Zebra  fish).  Eye  irritation: 
none  species(Rabbit).  Skin  irritation: 
negligible  species(Rabbit). 

F 88-1476 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Reaction  product  of  a 
fluorinated  alcohol  epichlorohydrine.  an 
alkyl  glycol  and  an  isocyanate. 

Use/Import.  (G)  Emulsifier  for  fitjer 
finish  leather  chemicals.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.000  mg/kg  species(Rat).  Static 
acute  toxicity:  time  LD  50  96  hrs.10-100 
mg/1  8pecie8(Zebra  fish).  Eye  irritation: 
None  species(Rabbit).  Skin  irritation: 
negligible  species(Rabbit]. 

F 88-1477 

Manufacturer.  E.  I.  Du  Pont  De 
Nemours  ft  Co..  Inc. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Dye, 
nondispersive.  Prod,  range:  Confidential. 

P 88-1478 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyester 
polyurethane. 

Use/Production.  (S)  General  purpose 
adhesive;  modifier  for  coating,  &  inks. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity:  LD 
50  4.200  mg/kg  species(Rat).  Acute 
dermal  toxicity:  LD50  8,000  mg/kg 
species(Rabbit). 

P 88-1479 

Manufacturer.  Texaco  Chemical  Co.. 

Chemical.  (S)  l,3-dioxolan-2-one,  4- 
ethyl 

Use/Production.  (G)  Chemical 
intermediate-destructive  use.  Prod, 
range:  Condifential  —     i 

Toxicity  Data.  Acute  oral  ] 

toxicity:LD50  >5  g/kg  species  (Rat).         j 
Acute  dermal  toxicity:  LD50  >  3  g/kg 
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species  (Rabbit).  Eye  irritation:  slight 
species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (Human). 

P 88-1480 

Importer.  Oragoco,  Inc. 

Chemical.  (S)  Bicyclo  (3.2.1)  octan-8- 
ol,  1.5-dimethyI-8-ethyl. 

Use/Import.  (S)  Fragrance  mixture. 
Import  range:  600-1,200  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
L050  >2.5  g/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
sensitization:  negative  species  (guinea 
pig).  Phototoxicity:  negative  species 
(guinea  pig). 

P  88-1481 

Manufacturer.  Dow  Chemical 
Corporation. 

Chemical.  (G)  Fluoro  siloxane 
polymer. 

Use/Production.  (S)  Pressure  sensitive 
release  coating.  Prod,  range:  100-10,000 
kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (Rabbit).  Eye  irritation:  none 
species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 

P 88-1482 

Manufacturer.  Confidential. 

Chemical.  (G)  Calcium  salt  of  the  azo 
dye. 

Use /Product  ion.  (G)  open, 
nondispersive.  Prod,  range:  Confidential. 

P  88-1483 

Manufacturer.  Confidential. 

Chemical  (G)  Silicone  polyester 
copolymer. 

Use/ Production.  (S)  Anti-caking 
agent.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  > 5,000  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 
Mutagenicity:  negative. 

P 88-1484 

Importer.  Stockhausen  Inc. 

Chemical  (S)  N-Maleoy-N- 
octadecenyl-amino-propinoic  acid, 
partly  sodium  salt. 

Use/Import.  (G)  Finishing  agent  to 
render  leather  waterproof.  Import  range: 
5.000-10.000  kg/yr.  , 

P 88-1485 

Importer.  Confidential 

Chemical.  (S)  Siloxanes  and  Silicones, 
di-Me,  Me  vinyl,  vinyl  group-terminated. 

Use/Import.  (S)  Devices  of  electronic 
appliances  and  automation  machines. 
Import  range:  l,00u-i0,000  kg/yr. 


P 88-1486 

Importer.  Confidential. 

Chemical.  (G)  Styrene-maleic  ester 
copolymer. 

Use/Import.  (S)  Resin  in  publication 
gravure  painting.  Import  range: 
Confidential. 

P  88-1487 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane. 
Use/ Production.  (G)  Pigment 
dispersant.  Prod,  range:  Confiential. 

P 88-1488 

Manufacturer.  Confidential. 

Chemical.  (G)  Hycar  amine 
terminated  butadiene/acrylonitrile 
polymer. 

Use/Production.  (G)  Liquid  rubber 
adhesive.  Prod,  range:  Condidential. 

P 88-1489 

Importer.  Henkel  Corporation. 

Chemical.  (G)  Alkyl  salt  of 
polycarboxylic  acid. 

Use/Import.  (S)  Pigment  dispersing 
agent.  Import  range:  Confidential. 

P 88-1490 

Manufacturer.  Dow  Corning 
Corporation. 

Chemical  (G)  Fluoro  alkyl  siloxane 
polymer. 

Use/Production.  (S)  Pressure-sensitive 
release  coating.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  > 5,000  mng/kg  species  (Rat). 
Acute  dermal  toxicity:  LDSO  >  2,000  mg/ 
kg  species  (Rabbit).  Eye  irritation:  none 
species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 

P 88-1491 

Manufacturer.  Henkel  Corporation, 
Process  Chemicals. 

Chemical.  (G)  Alkyl  aryl 
polymercaptan. 

Use /Production.  (G)  Curing  agent. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  =2.6=0,3  g/kg  species  (Rat). 
Acute  dermal  toxicity:  LD50  >10.2  g/kg 
species  (Rabbit).  Inhalation  toxicity: 
LC50  >0.1  mg/1  species  (Rat).  Eye 
irritation:  slight  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 
Mutagenicity:  positive. 

P 88-1492 

Importer.  Confidential. 

Chemical.  (G)  Hydroxy-alkyl-aryl- 
polyether  with  amino  groups. 

Use/Importer.  (S)  Coating  for  reactors 
used  in  the  prod,  of  polymer.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  10,000  mf/kg  species  (Rat).  Eye 


irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 
Skin  sensitization:  positive  species 
(Guinea  pig). 

P 88-1493 

Importer.  Confidential. 

Chemical.  (G)  Copper  phthalocyanine 
based  reactive-dye. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P 88-1494 

Importer.  Confidential. 

Chemical.  (G)  Halo  triazine  azo 
naphthalenes  sulfonic  acid  alkali  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P  88-1495 

Importer.  Confidential. 

Chemical.  (G)  Vinyl  sulfone  based 
reactive  dye. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P 88-1496 

Importer.  Confidential. 

Chemical.  (G)  Sulfonyl  benzene  diazo 
substituted  naphthalene  alkali  salt. 

Use/Import.  (S)  Acid  textile  dye. 
Import  range:  Confidential. 

P  88-1497 

Manufacturer.  E.  I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical  (G)  Partially  neutralized 
acrylic  polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 88-1498 

Manufacturer.  E.  I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Neutralized  aryl-alkyl 
organic  phosphate. 

Use/ Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 88-1499 

Manufacturer.  Harrell  Industries. 

Chemical.  (S)  Monosodium  titanate; 
sodium  titanium  oxide. 

Use/Production.  (S)  Absorbent  for 
stontium  90.  Prod,  range:  11,500-34,500 

kg/yr- 

P 88-1500 

Importer.  Confidential. 

Chemical.  (G)  Halo  triazine,  azo 
naphthalene  sulfonic  acid  alkali  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P  88-1501 

Importer.  Confidential. 
Chemical  (G)  Fluorinated  urethane 
compound. 
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Use/Import.  (S)  Antistain  agent. 
Import  range:  Confidential. 

P 88-1502 

Importer.  Confidential. 

Chemical  (G)  Halo  triazine  sulfonic 
acid  alkali  salt. 

Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P 88-1503 

Importer.  Confidential. 

Chemical.  (G)  Copper  phthalocyanine 
based  reactive  dye. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P  88-1504 

Manufacturer.  Confidential. 

Chemical.  (G)  Mercaptan  terminated 
polyethyl  polymer. 

Use/Production.  (S)  Poljoner  for 
adhesive  and  sealant.  Prod,  range: 
400.000-1,500,000  kg/yr. 

P 88-1508 

Importer.  Confidential. 

Chemical  (G)  Halo  triazine 
anthraquinon  sulfonic  acid  alkali  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P  88-1509 

Manufacturer.  Confidential. 

Chemical  (G)  (Sulfonamidoaromatic 
alkyl)  halosubstituted  heterocycle. 

Use /Production.  (G)  Contained  use  in 
an  article.  Prod,  range:  1.500-10,000  kg/ 

yr- 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  > 2,000  mg/kg 
species  (Rat).  Eye  irritation:  moderate 
species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit).  Skin 
sensitization:  negative  species  (Guinea 
pig)- 
P  88-1510 

Manufacturer.  Confidential. 

Chemical.  (S)  (Aminoaromatic  alkyl) 
halosubstituted  heterocycle. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  1,5000-12,000 
kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5,000  mg/kg  species  (Rat).  Skin 
irritation:  slight  species  (Guinea  pig). 

P  88-1511 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylphenol  sulfonate, 
metal  salt. 

Use /Production.  (G)  Open.  ' 
nondispersive  use.  Prod,  range: 
Confidential. 

P  88-1512 

Manufacturer.  Confidential. 


Chemical.  (G)  Dialkylaminophenyl 
substituted  heteromonocycle,  salt. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential 

P  88-1513 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane. 
Use/Production.  (G)  Pigment 
dispersant.  Prod,  range:  Confidential. 

P  88-1514 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  Complex  alkyl  aryl 
imide. 

Use/Production.  (G)  Epoxy  curing 
agent.  Prod,  range:  ConHdential. 

P  88-1515 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  88-1516 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  of  an  aromatic 
diisocyanate,  alphatic  polyesters,  an 
aliphatic  diol  and  an  aliphatic  diamine. 

Use/Production.  (G)  Laminating 
adhesive.  Prod,  range:  Confidential. 

P  88-1517 

Manufacturer.  Confidential. 

Chemical  (G)  Prepolymer  of  an 
aromatic  diisocyanate  with  a  doiland 
aliphatic  polyesters. 

Use/Production.  (G)  Intermediate  for 
a  laminating  adhesive.  Prod,  range: 
Confidential. 

P  88-1518 

Manufacturer.  Lithium  Corporation  of 


imerica. 

Chemical  (S)  Bis  2-Propanamine,  N- 
(methylethyl)-magnesium  salt 
(diispropylamide  magnesium). 

Use/Production.  (S)  Polymerization 
reagent.  Prod,  range:  Confidential. 

Tnxir.itu  Ilntn.  Anute  oral  toxicitv: 


I  oxicity  Data.  Acute  oral  tc , 

LDSO  >770  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LDSO  >  5  g/kg  species 
(Rabbit).  Inhalation  toxicity:  LC50  4800 
mg/m  '  species  (Rat). 

P 88-1519 

Manufacturer.  Lithium  Corporation  of 
America. 

Chemical  (S)  Dimethylmagnesium. 

Use/Production.  (S)  Magnesium 
precursor  for  electric  chemicals.  Prod, 
range:  18,000-36,000  kg/yr. 

P  88-1520 

Importer.  Confidential. 
Chemical.  (G)  Substituted 
naphthalene  azo  sulfonic  acid. 


Use/Import.  (S)  Reactive  for  textiles. 
Import  range:  Confidential. 

P  88-1521 

Importer.  Confidential. 

Chemical  (G)  Aliphatic  urethane 
acrylate  oligomer. 

Use/Import.  (S)  UV/EB  Oligomer. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  4,000  mg/kg  species  (Rat).  Skin 
irritation:  moderate  species  (Rabbit). 

P 88-1522 

Manufacturer.  GE  Plastics  Group. 

Chemical.  (G)  Aryl  tetra  carboxylic 
acid,  tetra  sodium  salt. 

Use/Production.  (S)  Monomer 
precursor.  Prod,  range:  Confidential. 

P 88-1523 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  maleic 
anhydride,  styrene,  acrylate  copolymer. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

P  88-1524 

Manufacturer.  Koppers  Co.,  Inc. 

Chemical.  (G)  Phenol  formaldehyde 
resin  furfural  mixture. 

Use/Production.  (S)  Fire-retardant 
plastic  matrix  binder  resin.  Prod,  range: 
Confidential. 

P  88-1525 

Manufacturer.  Koppers  Co..  Inc. 

Chemical.  (G)  Resorcinol 
formaldehyde  resin  acetone  mixture. 

Use/Production.  (S)  Pre-retardant 
reinforced  plastic  matrix  binder  res. 
Prod,  range:  Confidential. 

P  88-1526 

Manufacturer.  Confidential. 

Chemical  (G)  Hydroxy  functional 
acrylic  resin. 

Use/Production.  (S)  Coatings.  Prod. 
range:  Confidential. 

P  88-1527 

Manufacturer.  Hi-Tek  Polymers.  Inc. 

Chemical.  (S)  Cyanic  acid.  (2,Z2- 
trifluoro-l- 

(trinuoromethyl)ethylidene)di-4. 1- 
phenylene  ester. 

Use /Production.  (S)  Chemical 
intermediate  destructure  use.  Prod, 
range:  Confidential. 

P 88-1528 

Manufacturer.  Confidential. 

Chemical  (G)  Polyester  with  dimethyl 
isophthalate,  dimethyl  S-sodium 
sulfoisophthalate. 

Use/Production.  (G)  Polymeric  binder. 
Prod,  range:  Confidential. 
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P81-1529 

Importer.  Hodogaya  Chemical 
(U.S.A.),  Inc. 

Chemical.  (S)  Pyrdinium,l-ethy!-3-(2- 
hydroxy-l-naphthalenyl)azo)-,(T-4)- 
tetrachloronncale(2)  (2:1). 

Use/Import.  (S)  DyestufT:  used  for 
dyeing  on  catbionic  ptriyester.  Import 
range:  500-1,000  kg/yr. 

Toxicity  Data.  Aatte  oral  toxicity: 
LO50  >  5.800  Big/kg  apeeiea  (Rat).  Static 
acute  toodcity:  time  LC50  96  hn.  110 
ppm.  Eye  irritation:  moderate  species 
(Rabbit).  Mutagenicity:  negative. 

P 88-1530 

Importer  Hodogaya  Chemical 
(U.S.A.),  Inc. 

Chemical.  (S)  Chromate(l-).bis(3-(4^ 
dihydro-4-(hydroxy-5-methyl-3- 
nitrophenyl)azo)-e-methyl-5-oxo-lH- 
pyrazol-l-yl)benzeiiesulfoaamidato(2-l)- 
.  hydrogen,  corapd.  with  2-ethyl-l- 
hexanamine(l:)/(CI). 

Use/Impmt  (S)  Colorant  for  toner 
(used  in  the  manufacture  of  toner 
coloring  material.  Import  range:  1,00- 
1,500  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  species  (Rat). 

P 88-1531 

Monafociurer.  Confidential. 

Chemical.  (G)  Pblyisocyanate  based 
on  hexamethylene  diisocyanate. 

Use/ Production.  (S)  Crosslinker  for 
water-based  resins.  Prod,  range:  50,000- 
150,000  kg/yr. 

P  88-1532 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Blocked  polyisocyanate 
based  on  toluene  diisocyanate. 

Use/Production.  (S)  Blocked 
polyisocyanate  prepolymer  for 
industrial.  Prod,  range:  46,300-226,800 
kg/yr. 

P 88-1533 

Importer.  ConHdential. 

Chemical.  (S)  Toluene 
diisocyanate(2,4  isomer);  toluene 
dii80cyanate(2.6  isomer):  salicyclic  acid: 
dipropylene  glycol;  Z-(2- 
aminoethyl)amino)ethanoI;diglycidyI 
ether  of  bisphenol  Alpha. 

Use/Import.  (G)  Cross-linking  agent 
for  open  nondispersive  use.  Import 
range:  72,576-1384)79  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5  ml/kg  species  (rat).  Skin 
irritation:  negligible  species  (Rabbit). 
Mutagenicity:  negative. 

P 88-1534 

Importer.  Confidential. 

Chemical.  (S)  4,4-diphenyImethane 
diisocyanate:  dipropylene  glycol;  A 
2000MW  polyester  dioL 


Use/Import  (G)  CroMlinked  agent  for 
open,  nondispersive  use.  import  range: 
36,288-6a040  kg/yr. 

Toxicity  Data.  Acute  oral;  toxicity: 
LD50  5  ml/kg  species  (Rat). 

P 88-1535 

Importer.  Confidential. 

Chemical  (S)  Toluene 
diisocyanate(2.4  isomer);  Toluene 
diisocyaiiate(23  isomer);  4,4- 
diphenylmethane  diisocyanate; 
triisopropanolamine;  lOOMW  poly. 

Use/Import.  (G)  Criws-linking  agent 
for  open,  nondispersive  uae.  Import 
range:  45,360-130,079  kg/yr. 

P 88-1536 

Importer.  Confidential. 

Chemical.  (S)  4,4-diphenylmethane 
diisocyanate;  triisopropanolamine;  1000 
MW  polypropylene  glycol;  2000  MW 
polypropylene  glycol. 

Use/Import.  (G)  Clt>ss-linking  agent 
for  open,  nondispervise  use.  Import 
range:  10.886-19,956  kg/yr. 

P  88-1537 

Importer.  Confidential. 

Chemical.  (S)  4,4-diphenyIamine 
diisocyanate;  1000  MW  po^propyiene 
glycol  prepolymer. 

Use/lmporL  (G)  Croes-linking  agent 
for  open,  nondispersive  use.  Import 
range:  36,288-68,040  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
L050  =5  ml/kg  species  (Rat).  Skin 
irritation:  negligible  species  (Rabbit). 
Mutagenicity:  negative. 

P 88-1538 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyfunctionaliied 
styrenated  acrylate. 

Uae/Production.  (S)  Automative 
refinish  resin.  Prod,  range:  212.000- 
250,000  kg/yr. 

P 88-1539 

Manufacturer.  Vista  Chemical 
Company. 

Chemical  (G)  C1430  alkylbenzenes. 

Use/Produciton.  (S)  Feedstock  for 
manufacture  of  oil-soluble  surfonate. 
Prod,  range:  Confidential. 

Toxicity  Dotal  Acute  oral  toxicity: 
LD50  40  g/kg  species  (Rat). 

P 88-1540 

Manufacturer.  Confidential. 
Chemical  (G)  Polyester  resin. 
Use/Produciton.  (G)  Paint  additive. 
Toxicity  Data.  Acute  oral  toxicity: 
LD50  5  g/kg  species  (Rat). 

P  88-1541 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Formaldehyde  polymer 
with  l,3,5-triazine-2,4,6-triamine,  steeryl 


alcohol,  C20-^  alcohols,  etfaoxylated 
oleyl  alcohol  modified. 

Use/Production.  (S)  Sizing  of  paper 
products.  Prod,  range:  Confidential. 

P 88-1542 

Manufacturer.  Confidential. 

Chemical  (S)  Resin, 
dicyclopentadiene,  dimer  fatty  acid, 
soya  oil. 

Use/Production.  (S)  Printing  ink 
vehicles.  Prod,  range:  3.000^)00-3.7001,000 
kg/yr. 

P 88-1543 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  aliphatic 
alicyclic  polyester. 

Use/Productioa.  (G)  Industrial  coating 
component.  Prod,  range:  212.00&-248JQ0O 
kg/yr. 

P 88-1544 

Importer.  Confidential. 

Chemical  (G)  Mercapto  functional 
silicone  resin. 

Use/lmporL  (S)  Control  release 
additive  for  use  in  silicone  form.  Import 
range:  Confidential. 

P 88-1545 

Importer.  Confidential. 

Chemical  (S)  Nitrite  substituted 
polyvinyl  alcohoL 

Use/lmporL  (S)  Binder  for  inorganic 
powder.  Import  range:  ConfidentiaL 

P  88-1546 

Importer.  Confidential. 

Chemical.  (S)  Xylene-foimaldebyde 
polymer,  raction  with  resin. 

Uae/ImporL  (S)  Tackifier  for  rubber. 
Import  range:  ConfidentiaL 

P 88-1547 

Manufacturer.  Armstrong  World 
Industries,  Inc. 

Chemical  (S)  Guanidinium 
vermiculite. 

Use/Production.  (S)  Prepare  inorganic 
papers.  Prod,  range:  11,860-1,800^00  kg/ 

yr- 

P 88-1548 

Manufacturer.  Confidential. 
Chemical  (S)  2,Z4-trimethyl-l,3 
pentane  diol;  trimeth^ol  propane;  adipic 

acid:  isophthalic  acid  n-lOO. 

Use/Production.  (S)  Industrial 
coatings  for  metal  substrate.  Prod 
range:  2.000-4,000  kg/yr. 

P 88-1549 

Manufacturer.  NL  Chemicals. 

Chemical  (G)  Water  dispersabie 
polyamide  resin. 

Use /Production.  (G)  Ink  additive. 
Prod,  range:  Confidential. 


P 88-1550 

Manufacturer.  Confidential. 
Chemical.  (G)  Silicone. 
Use/Production.  (S)  Coatings.  Prod, 
range:  20,000-40,000  kg/yr. 

P 88-1551 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyester 
urethane. 

Use/Production.  (S)  Coatings.  Prod, 
range:  20,000-40,000  kg/yr. 

P 88-1552 

Manufacturer.  Confidential. 

Chemical  (G)  Aliphatic  polyester 
urethane. 

Use /Production.  (G)  Coatings.  Prod, 
range:  20,000-^10,000  kg/yr. 

P  88-1553 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylnaphthalene 
sulfonic  acid,  magnesium  salt. 

Use/Production.  (S)  Corrosion 
inhibitor  for  lube  oils,  greases,  &  coats. 
Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  strong 
species  (Rabbit).  Skin  irritation: 
moderate  species  (Rabbit). 

P  88-1554 

Importer.  Himont  U.S.A.  Inc. 

Chemical  (S)  Melamine  bismuth 
tribromide. 

Use/lmporL  (S)  Flame  retardant  for 
polypropylene  &  ethyl  copoly.  Import 
range:  1,000-10,080  kg/yr. 

P  88-1555 

Importer.  Himont  U.S.A..  Inc. 

Chemical  (S)  Dicyandiamide  bismuth 
tribromide. 

Use/lmporL  (S)  Flame  retardant  for 
polypropylene  &  ethyl  copolymer. 
Import  range:  1,000-10,080  kg/yr. 

P  86-1556 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Substituted  phenyl 
(halosubstituted  heterocyclic 
benzamide). 

Use/Production.  (G)  Contained  use  in 
an  article.  Prod,  range:  1,000-2,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  3,200  mg/kg  species  (Rat  & 
mice).  Static  acute  toxicity:  time  LC50  96 
hr  100  mg/l  species  (fathead  minnows  & 
daphnia).  Eye  irritation:  slight  species 
(Rabbit).  Skin  irritation:  slight  species 
(Guinea  pig). 

P  88-1557 

Manufacturer.  Confidential. 
Chemical.  (G)  Blocked  isocyanatc. 
Use/Production.  (G)  Cathodic 
electrocoat  Prod,  range:  Confidential. 


P 88-1558 

Manufacturer.  Confidential. 

Chemical.  (G)  Aminated  epoxy- 
polypropylene  glycol. 

Use/Production.  (G)  Cathodic 
electrocoat.  Prod,  range:  Confidential. 

P  88-1559 

Importer.  Confidential. 

Chemical  (G)  Aminated  epoxy 
urethane. 

Use/Import.  (G)  Cathodic  electrocoat. 
Import  range:  Confidential. 

P  88-1560 

Manufacturer.  Confidential. 
Chemical.  (G)  Cationic  acrylic  resin. 
Use/Production.  (G)  Cathodic 
electrocoat.  Prod,  range:  Confidential. 

P  88-1561 

Manufacturer.  Confidential. 

Chemical.  (G)  Aminated  epoxy 
urethane. 

Use/Production.  (G)  Cathodic 
electrocoat.  Prod,  range:  Confidential. 

P  88-1562 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Aminated 
polypropylene  glycol. 

Use /Production.  (G)  Cathodic 
electrocoat.  Prod,  range:  Confidential. 

P 88-1563 

Manufacturer.  Confidential. 
Chemical  (G)  Blocked  isocyanate. 
Use/Production.  (G)  Cathodic 
electrocoat.  Prod,  range:  Confidential. 

P 88-1564 

Manufacturer.  Confidential. 

Chemical  (G)  Aminated  epoxy- 
polybutadicne. 

Use/Production.  (G)  Cathodic 
electrocoat.  Prod,  range:  Confidential. 

P  86-1565 

Manufacturer.  Confidential. 
Chemical.  (G)  Blocked  isocyanate. 
Use /Production.  (G)  Cathodic 
electrocoat.  Prod,  range:  Confidential. 

P  88-1566 

Manufacturer.  Confidential. 
Chemical.  (G)  Aminated  epoxy. 
Use/Production.  (G)  Cathodic 
electrocoat.  Prod,  range:  Confidential. 

P  86-1567 

Importer.  Confidential. 

Chemical  (S)  Thiazolium.  3-methyl-2- 
(4-(methylphenylamino)phenyl)azo)-,  (T- 
4)-tetrachlorozincate(2)  (2:1). 

Use/lmporL  (S)  Dyestuff-used  for 
dyeing  of  cath.  polyester  fibers.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50=146  mg/kg  species  (Rat).  Acute 


dermal  toxicity:  LD50  >  2.0  g/kg  species 
(Rat).  Eye  irritation:  strong  species 
(Rabbit).  Mutagenicity:  negative. 

P88-1568 

Importer.  Hodogaya  Chemical 
(U.S.A.),  Inc. 

Chemical  (S)  lH-1.2,4-triazolium,  5- 
((((4- 

chlorophenyl)methyl)methylamino) 
phenyl)azo)  1.4-dimethyl-.  (T-4)- 
tetrachloro-zincate(2)  (2:1). 

Use-Import.  (S)  Dyestuff-used  for 
dyeing  of  cathionic  polyester  fibers. 
Import  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LD50=3.1  g/kg  species  (Rat).  Eye 
irritation:  strong  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 
Mutagenicity:  negative. 

P 88-1569 

Importer.  Marubeni  America 
Corporation. 

Chemical  (S)  Graft  copolymer  of 
polyvinylalcohol  with  acrylamide, 
acrylic  acid  and  alky  acetoacetate. 

Use-Import.  (S)  Coating  binder  for 
heat-sensitive  paper.  Import  range: 
60,000-500,000  kg/yr. 

P 88-1570 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Copolymer  of 
acr>'lamide  and  2H-hydroxypropyl 
methacrylate. 

Use-Import.  (G)  Coating  binder  for 
heat-sensitive  paper.  Import  range: 
60.000-500,000  kg/yr. 

P  88-1571 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Copolymer  of 
acrylamide  and  acrylonitrile. 

Use-Import  (S)  Coating  binder  for 
heat-sensitive  paper.  Import  range: 
60,000-500.000  kg/yr. 

P 88-1572 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Graft  copolymer  of 
polyvinyl  alcohol  with  acrylonitrile. 

Use-Import.  (S)  Coating  binder  for 
heat-sensitive  paper.  Import  range: 
120.000-1.000,000  kg/yr. 

P  86-1573 

Manufacturer.  Confidential. 

Chemical.  (G)  Urethane  modified 
alkyd. 

Use/Production,  (s)  Automotive 
primer.  Prod,  range:  Confidential. 
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Paft-1574 

Manufactuier.  American  Cyanainid 

Company. 

Chemical.  (G)  Substituted 
dicarboxylic  acid. 

Use/Prodoctkm.  (G)  Monaraer.  Prod. 
range:  ConfldentiaL 

P 88-1575 

Manufacturer.  ConfidantiaL 
Chemical.  (G)  Modified  acryiatem 

terpolymer. 
Use/Production.  (G)  Thickener  for 

aqueous  sytems.  noncfispersive  use. 

l*rod.  range:  Confidential. 

P88-157» 

Manufacturer.  Confidential. 

Chemical  (G)  Copdiyner  of  ethylene, 
styrene  and  oxygenefated  vinyl  aDcane. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
ConfldentiaL 

P 88-1577 

Manufacturer.  Confidential. 

Chemical.  (G)  Copolymer  of  ethylene 
and  oxygenated  vinyl  alkane. 

Use /Production.  (G]  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 88-1578 

Manufacturer.  Confldential. 

Chemical.  (G)  COp<riynier  of 
propylene,  styrene  and  oxygenated  vinyl 
alkane. 

Use/Prodoction.  (G)  Open. 
nondispersive  use.  Prod,  range: 
ConfldentiaL 

P 88-1579 

Manufacturer.  Confldential. 

Chemical.  (G)  Copolymer  of 
propylene,  styrene  and  oxygenated  vinyl 
alkane. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confldential. 

P  88-1580 

Manufacturer.  ConfldentiaL 
Chemical.  (G)  High  solids  polyester 

resin. 
Use/ProduUion.  (S)  Protective 

coatings.  Prod,  range:  65.000-100/100  kg/ 

yr. 

P 88-1581 

Importer.  DSM  Resin  U.S.,  Inc. 

Chemical.  (G)  Amine  terminated 
aliphatic  polyurethane  resin. 

Use/Import.  (S)  Coatings  for  plastics. 
Import  range:  Confldential. 

P 88-1582 

Importer.  DSM  Resins  U.S.,  Inc. 
Chemical.  (G)  Phenolic-formaldehyde 
modiflec  hydrocarbon  resin. 


Use/Import.  (S)  Heat-set  offset  iidis. 
Import  range:  Confidential 

P88-158S 

Importer.  DSM  Reains  US..  Inc. 

Chemical.  (G)  Long  oQ  alkyd  resin; 
Based  on  mixed  fatty  acids. 

Use/Import.  (S)  Architectural  paintSL 
Import  range:  Confidential. 

P 88-1584 

Importer.  DSM  Resins.  U.S.,  Inc. 
Chemical.  (C)  Dibasic  add/ 
glycolester. 

P 88-1585 

Importer.  DSM  Resins,  US,  Inc. 

Chemical.  (G)  Dibasic  add/ 
glycolester. 

Use/Import.  (S)  Thermosetting 
powder  paints.  Import  range: 
ConfldentiaL 

P 88-1586 

Importer.  DSM  Resins,  U.S.,  Inc. 

Chemical.  (G)  Dibasic  add/ 
glycolester. 

Use/Import.  (S)  Theromosetting 
powder  paints.  Import  range: 
Confldential. 

P 88-1587 

Manufacturer.  Bi.  Du  Pont  De 
Nemours  ft  Co.,  Inc. 

Chemical.  (G)  Acrylic  polymer 
contained  quaternary  ammonium  salts. 

Use/Production.  fG)  Open. 
nondispersive  use.  Prod,  range: 
Confldential. 

P 88-1588 

Manufacturer.  ConfldentiaL 
Chemical.  (G)  Stjrrenated  acr^ic 

functional  polyoL 
Use/Production.  (G]  Dispershrely. 

used  polymeric  material.  F^vd.  range: 

212,000-250.000  kg/yr. 

P 88-1589 

Manufacturer.  Ctmfidential. 

Chemical.  (G)  Aliphatic  alicydic 
polyester. 

Use/Production.  (G)  Industrial  coating 
component.  Prod,  range:  1.500,000  kg/yr. 

P 88-1590 

Importer.  Shin-Etsu  Silicone  of 
America.  Inc. 

Chemical.  (S)  TricUororaetbylsilane; 
dichlorodimethylsilane; 
trichlorophenylsilane; 
dichlorodiphenylsilane. 

Uae/lmport.  (S)  Varnish  fordectric 
insulation. 

Import  range:  2,000-4,000  kg/yr. 

P 88-1891 

Importer.  ConfldentiaL 
Chemical.  (G)  Cyanated  phenolic 

resin. 


Use/Import.  (G)  Friction  materials. 
Import  range:  ConfidwitiaL 

Date:  June  3a  IflM. 
Doutl—W.  SsBw. 

Acting  Chief.  Pubtkf  Onto  Branch.  Information 
Management  Division,  Office  of  Toxic 
Substances. 
(FR  Doc  8»-15335  POed  7-7-88;  8:45  an) 


[Fm.-3410-7] 

Buried  Vaitoy  Aquifer  Syttam,  OMo 

(Southamf 

Aqultarl 


AOfNCV:  VS.  Eavironmenlal  Protection 

Agency. 

ACnON:  Notice  of  flnal  determination. 

summary:  Notice  is  hereby  given  that, 
under  section  14a4(e)  of  die  Safe 
Drinking  Water  Act  die  US. 
Environmental  Protection  Agency  (EPA) 
Region  V  Administratar  haa  determined 
that  the  petitioned  aoatbani  portion  of 
the  Buried  Valley  Aquifer  ^ratcm  of  die 
Great  Miand/Little  Miand  River  Basins 
of  Southwestern  Ohia  hereafter  called 
the  Buried  Valley  Aquifer  System 
(BVAS-South),  is  the  sole  or  prindpal 
source  of  drinking  water  in  Ae 
petitioned  area,  and  that  tbia  aquifer,  if 
contaminated,  would  create  a  significant 
hazard  to  pidiUc  haaltfa.  Aa  a  rendt  <rf 
this  action,  all  Federal  financially 
assisted  projects  oonstracled  in  the 
BVAS  area  and  its  prindpal  recharge 
zone  will  be  subject  to  EPA's  review  to 
insure  that  these  projects  are  designed 
and  constructed  so  that  they  do  not 
create  a  significant  hazard  to  public 
healdL 

DATES:  Because  dM  economic  and 
regulatory  hnpad  of  this  action  will  be 
minimal,  this  determination  will  be 
effective  as  of  the  date  it  is  signed  by 
the  Regional  Administrator. 

AOORCSSCS:  The  data  on  whidt  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  US. 
Environmental  Protection  Agency. 
Office  of  Ground  Water  5WG-TUB8. 230 
S.  Dearborn  SUreet  Chicago.  Illinois 
60604. 


FonmiiTMBii 

Wm.  Turpin  Ballard.  Office  of  Ground 

Water.  U.S.  Environmental  I¥otection 

Agency.  Region  V.  at  312-353-1435. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1424(e}  of  the  Safe  Drinking 
Water  Act  (42  U.S.a.  300f,  300h-3(e). 
Pub.  L  99-523)  states: 
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"(e)  If  the  Administrator  determines  on  his 
own  initiative  or  upon  petition,  that  an  area 
has -an  aquifer  which  is  the  sole  or  principal 
drinlung  water  source  for  the  area  and  which, 
if  contaminated,  would  create  a  significant 
hazard  to  public  health,  he  shall  publish 
notice  of  that  determination  in  the  Federal 
Rej^ter.  After  the  publication  of  any  such 
notice,  no  commitment  for  Federal  financial 
assistance  (through  a  grant  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  die  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  Federal  financial  assistance 
may,  if  authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer." 

Effective  March  9. 1987.  authority  to 
make  a  Sole  Source  Aquifer  (SSA) 
Designation  Determination  was 
delegated  to  the  U.S.  EPA  Regional 
Administrators. 

On  Mardi  la  1988.  EPA  received  a 
complete  SSA  petition  from  the  Ohio- 
Kentucky-Indiana  Regional  Coundl  of 
Governments  of  Cincinnati.  Ohio,  whidi 
petitioned  EPA  to  designate  the  BVAS- 
South  as  a  Sole  Source  Aquifer. 

On  April  20. 1988.  EPA  published 
notice  to  announce  a  public  comment 
period  regarding  the  petition.  The  public 
was  invited  to  submit  comments  and 
information  on  the  petition  until  June  3. 
1988.  A  public  meeting  was  held  on  May 
18, 1988,  at  the  EPA  Research  facility  in 
Cincinnati.  Comments  were  accepted  for 
16  days  following  the  meeting. 

n.  Basis  for  Determination 

Among  the  factors  to  be  considered 
by  the  U.S.  EPA  in  connection  with  the 
designation  of  an  area  under  Section 
1424(e)  are:  (1)  Whether  the  BVAS-South 
is  the  area's  sole  or  principal  source  of 
drinking  water,  and  (2)  whether 
contamination  of  the  aquifer  would 
create  a  signiflcant  hazard  to  public 
health.  On  the  basis  of  technical 
information  available  to  this  Agency, 
the  Regional  Administrator  has  made 
the  following  findings,  which  are  the 
bases  for  the  determination  noted 
above: 

1.  The  BVAS-South  currently  serves 
as  the  "sole  source"  of  drinking  water 
for  approximately  650.000  residents,  of 
Butler,  Warren.  Hamilton,  Clermont  and 
Clinton  Counties. 

2.  There  is  no  existing  alternative 
drinking  water  source  or  combination  of 
sources  which  provides  50  percent  or 
more  of  the  drinking  water  to  the 
designated  area,  nor  is  there  any 
available,  cost-effective  potential  source 
capable  of  repladng  the  drinking  water 
needs  of  the  communities  and 


individuals  that  presently  rely  on  the 
aquifer. 

3.  The  Buried  Valley  Aquifer  System- 
South  is  an  unconflned  to  semiconflned 
aquifer  system  that  transmits  water 
through  unconsolidated  gladal 
sediments.  The  high  porosity  and 
permeability  of  these  deposits,  coupled 
with  thin  overlying  soils  and  shallow 
depth  of  water,  make  the  BVAS-Soulh 
very  vulnerable  to  contamination. 
Contamination  has  already  occurred,  in 
Hamilton.  Butler,  Warren,  and  Clermont 
Cotmties.  Sources  for  contamination 
include,  but  are  not  limited  to:  (A) 
Leaking  undergrotind  storage  tanks,  (B) 
stormwater  drains  that  discharge  to 
ground  water,  (C)  acddental  release  of 
hazardous  materials,  (D)  use  and 
improper  storage  of  agricultural 
chemicals,  (E)  salting  of  roads  for  ice 
control  and  (F)  poorly  functioning  on- 
site  waste  water  disposal  systems. 
Should  any  of  the  above  sources  of 
contamination  enter  the  public  water 
supply,  there  could  be  a  signiflcant 
negative  effect  on  drinking  water 
quality,  with  a  consequent  adverse 
effect  on  public  health. 

in.  Description  of  dw  Buried  Valley 
Aquifer  Syaton:  Hydrogedogy;  Use; 
Recharge:  Boundaries 

The  entire  BVAS  of  the  Great  Miami/ 
Little  Miami  River  Basins  was  formed 
when  successive  glacial  events 
discharged  sediment-choked  meltwaters 
through  pre-existing  bedrock  valleys. 
These  meltwaters  left  behind 
heterogeneous  deposits  of  gravel,  sand, 
silt,  and  day.  The  gravel  and  sand 
deposits  form  the  prindpal  aquifers  of 
the  BVAS.  and  range  in  thickness  from 
20  to  400  feet,  and  in  width  from  Vioth  to 
3  miles.  The  Ohio  Department  of  Natural 
Resources  subdivides  the  BVAS  into 
Class  I  and  Class  II  aquifers,  based  on 
hydrogeologic  characteristics. 

Ground  water  withdrawal  from  public 
and  private  water  supply  wells  in  the 
BVAS-South  averages  approximately  74 
million  gallons  per  day  (mg/d)  within 
the  proposed  area.  This  resource  is  so 
readily  available  and  prolific  that  few 
communities  and  individuals  within 
reach  of  it  have  developed  alternative 
sources,  with  the  exception  of  much  of 
the  Cincinnati  Metropolitan  Area,  which 
relies  on  water  from  the  Ohio  River.  In 
fact,  73  percent  of  the  public  water  and 
100  percent  of  the  private  water  in  the 
proposed  designated  area  is  drawn  from 
the  BVAS-South. 

The  BVAS-South  is  recharged 
primarily  by  precipitation,  with  a  minor 
amount  contributed  as  inflow  from  the 
upland  areas.  Some  of  the  public  supply 
wellfields  produce  sufficient  drawdown 
to  cause  induced  recharge  from  surface 


water  bodies  to  be  the  primary  recharge 
to  the  wellfleld.  However,  according  to  a 
USGS  report  on  the  aquifer  system.  "The 
flow  [in  die  rivers]  that  is  equaled  or 
exceeded  90  percent  of  the 
time  *  *  *  is  generally  considered  to 
come  primarily  from  ground  water."  In 
other  words,  ground  water  contributes 
the  bulk  of  water  to  rivers  in  the  area. 
So  the  primary  recharge  mechanism 
ultimately  remains  the  inflltration  of 
precipitation  over  the  aquifer,  and  the 
recharge  area  boundaries  are  coincident 
with  the  aquifer  system  boundaries. 

The  project  review  area  consists  of 
the  area  over  the  Class  I  and  II  aquifers 
south  a  hydrodynamic  boundary  which 
occiu^  just  south  of  the  City  of  Franklin 
in  Warren  County,  to  the  southern 
boundary  of  the  Great  Miami  Basin  and 
induding  that  portion  of  the  BVAS  in  the 
Little  Miami  Basin  in  Warren,  Clermont, 
and  Clinton  Counties,  hiduded  are  two 
small  "fingers"  of  aquifer  in  western 
Preble  County  that  connect  with  the 
main  aquifer  in  the  BVAS-South  area. 

The  designated  area  does  not  indude 
the  Mill  Creek  Basin  in  Butler  and 
Hamilton  Counties.  This  basin  contains 
a  Class  I  aquifer,  but  the  population  in 
the  drainage  basin  depends  primarily  on 
surface  water  for  dieir  drinking  water 
supply.  Although  the  communities  of 
Wyoming.  Lockland.  Glendale.  and 
Reading  do  use  ground  water  as  their 
water  source,  they  can  connect  to  the 
Cincinnati  water  system  if  the  aquifer 
becomes  contaminated  beyond  levels 
commensurate  with  public  health.  When 
considered  as  a  separate  hydrologic 
system,  the  Mill  Creek  Basin  does  not 
meet  the  criteria  established  by  EPA  for 
sole  source  eligibility.  Also  excluded  is 
a  portion  of  the  Ohio  River  in  southwest 
Butler  County,  just  upstream  from  the 
confluence  of  the  Ohio  with  the  Great 
Miami  River.  This  designation  includes 
no  part  of  die  Ohio  River  Aquifer. 

IV.  Alternative  Sources 

The  Petitioner  considered  two 
alternatives  to  the  BVAS-South  to 
supply  drinking  water  existing  surface 
water  systems  and  bedrock  aquifers. 

Bedrock  aquifers  do  not  have  the 
charaderistics  necessary  to  enable  them 
to  transmit  suffldent  water  to  replace 
the  amount  currently  supplied  by  the 
aquifer.  In  addition,  the  water  is  highly 
mineralized,  requiring  additional 
treatment  to  bring  it  up  to  the  quality  of 
the  current  supply.  Thousands  of  new 
wells  would  have  to  be  drilled,  and 
additional  piping  installed  for  public 
water  supplies.  Private  users  would 
have  the  expense  either  of  hooking  up  to 
public  water,  deepening  their  existing 
wells,  or  redrilling. 
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The  City  of  Cincinnati  public  water 
system  draws  heavily  on  Ohio  River 
water,  using  over  27  million  gallons  per 
day.  Additional  river  water,  as  well  as 
water  from  two  reservoirs  in  Warren 
and  Clermont  Counties,  could  be 
supplied  to  nearby,  ground  water- 
dependent  systems.  However,  many 
water  systems,  are  not  within  a  distance 
that  is  normal  for  the  area  to  transport 
water.  Under  the  EPA  Sole  Source 
Aquifer  Guidance,  for  a  potential  source 
to  be  considered  as  viable,  it  must  be 
"near"  in  terms  of  what  is  normal  for  the 
area.  Also,  in  many  cases  where  the 
potential  source  is  near,  the 
infrastructure  necessary  to  transfer  to 
that  source  must  be  constructed,  which 
would  send  annual  costs  to  users  over 
the  economic  thresholds  of  the  guidance. 

The  potential  alternative  water 
sources  considered  in  the  petition  could 
not  replace  the  increment  supplied  by 
the  BVAS-South  if  it  should  become 
widely  contaminated.  Therefore,  from 
the  standpoint  of  use,  the  BVAS-South, 
excluding  the  Mill  Creek  Basin  Aquifer, 
meets  the  criteria  of  a  sole  or  principal 
source  aquifer. 

IV.  Information  Utilized  in 
Determination 

The  information  utilized  in  this 
determination  includes  the  petition, 
published  State  and  Federal  reports  on 
the  area,  and  various  technical 
publications.  The  petition  file  is 
available  to  the  public  and  may  be 
inspected  during  normal  business  hours 
at  the  U.S.  Environmental  Protection 
Agency,  Region  V,  Office  of  Ground 
Water,  111  W.  Jacksoa  10th  Floor, 
Chicago,  Illinois  60604. 

V.  Project  Review 

EPA  Region  V  is  working  with  the 
Federal  agencies  that  may  in  the  future 
provide  financial  assistance  to  projects 
in  the  area  of  concern.  Interagency 
procedures  and  Memoranda  of 
Understanding  will  be  developed 
through  which  EPA  will  be  notified  of 
proposed  commitments  of  funding  by 
Federal  agencies  for  projects  which 
could  contaminate  the  designated  area 
of  the  Buried  Valley  Aquifer  System. 
EPA  will  evaluate  such  projects  and, 
where  necessary,  conduct  an  in-depth 
review,  including  solicitation  of  public 
comments  where  appropriate.  Should 
the  Administrator  determine  that  a 
project  may  contaminate  the  aquifer 
through  its  recharge  zone  so  as  to  create 
a  significant  hazard  to  public  health,  no 
commitment  for  Federal  Hnancial 
assistance  may  be  made.  However,  a 
commitment  for  Federal  fmancial 
assistance  may,  if  authorized  under 
another  provision  of  law,  be  made  to 


plan  or  design  the  project  to  assure  that 
it  will  not  contaminate  the  aquifer. 

Although  the  project  review  process 
cannot  be  delegated,  the  U.S. 
Environmental  Protection  Agency  will 
rely  to  the  maximum  extent  possible  on 
existing  or  future  State  and  local  control 
mechanisms  in  protecting  the  ground 
water  quality  of  the  EVAS.  Included  in 
the  review  of  any  Federal  Bnancially 
assisted  project  will  be  coordination 
with  State  and  local  agencies.  Their 
comments  will  be  given  full 
consideration,  and  the  Federal  review 
process  will  attempt  to  complement  and 
support  State  and  local  ground  water 
protection  mechanisms. 

VI.  Summary  of  Public  Comments 

The  City  of  Oxford,  Ohio,  requested 
that  a  portion  of  Class  II  Aquifer  within 
its  boundaries  be  excluded  because 
there  are  no  wells  in  it  that  could  be 
impacted  by  contamination.  Because 
there  is  no  hydrogeologic  reason  to 
exclude  this  portion,  EPA  will  include  it 
in  the  designated  area.  However,  the 
absence  of  drinking  water  wells  will  be 
a  factor  to  consider  in  future  reviews 
when  determining  whether 
contamination  from  a  project  would 
create  a  hazard  to  public  health. 

During  a  public  meeting  on  May  18, 
1988,  the  question  arose  as  to  whether 
the  Mill  Creek  Basin  (MCB)  Aquifer 
should  be  included  in  the  designated 
area.  When  considered  as  a  separate 
hydrologic  system,  the  MCB  aquifer 
supplies  only  about  20  percent  of  the 
drinking  water,  with  the  majority  of  the 
population  on  surface  water  from  the 
Cincinnati  System.  The  area  is  highly 
industrialized,  and  a  substantial  portion 
of  the  recharge  area  is  already  occluded 
by  development.  The  Mill  Creek  itself  is 
heavily  channelized  and,  in  many 
stretches,  enclosed  in  a  cement  channel 
which  prevents  it  from  gaining  flow  in 
those  stretches  from  ground  water. 
Proponents  for  inclusion  of  the  MCB 
Aquifer  maintained  that  to  exclude  it 
from  the  designated  area  would  disrupt 
the  integrity  of  the  BVAS  Sole  Source 
Aquifer  and  have  adverse  impacts  on 
the  water  supply  of  those  communities 
that  do  use  the  MCB  Aquifer  for  their 
water  supply. 

In  a  written  comment,  the  Greater 
Cincinnati  Chamber  of  Commerce 
opposed  designation  of  the  entire 
proposed  area  on  the  strength  of  the 
amount  of  surface  water  used  by 
Cincinnati.  However,  the  entire  surface- 
water  dependent  area  need  not  be 
included  in  the  Aquifer  Service  Area, 
and  the  Chamber  submitted  no  data  to 
support  its  claim.  The  data  supplied  in 
the  petition  is  based  on  U.S.  Census 
figures  and  field  work,  and  in  the 


absence  of  data  to  support  the 
Chamber's  position,  EPA  is  accepting 
the  demographic  and  water  use  data  of 
the  petition. 

Cincinnati  Gas  and  Electric  Company 
requested  that  a  portion  of  the  proposed 
designated  area  that  includes  the  Ohio 
River  Aquifer  in  southwest  Butler 
County  be  excluded  from  the  final 
designation.  Analysis  of  geologic  data 
suggests  that  the  area  in  question  is 
separate  and  upgradient  from  the  Great 
Miami  aquifer  and,  therefore,  will  not  be 
part  of  the  final  designated  area. 

VII.  Economic  and  Regulatory  Impact 

Under  the  provisions  of  the 
Regulatory  Flexibility  Act  (UFA),  5 
U.S.C.  605(b),  I  hereby  certify  that  the 
attached  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  this 
Certification,  the  "small  entity"  shall 
have  the  same  meaning  as  given  in 
section  601  of  the  RFA.  This  action  is 
only  applicable  to  the  designated  area  of 
the  Buried  Valley  Aquifer  System-South. 
The  only  affected  entities  will  be  those 
area-based  businesses,  organizations,  or 
governmental  jurisdictions  that  request 
Federal  financial  assistance  for  projects 
which  have  the  potential  to  contaminate 
the  aquifer  so  as  to  create  a  significant 
hazard  to  public  health.  EPA  does  not 
expect  to  be  reviewing  small  isolated 
commitments  of  Rnancial  assistance  on 
an  individual  basis,  unless  a  cumulative 
impact  on  the  aquifer  is  anticipated; 
accordingly,  the  number  of  affected 
small  entities  will  be  minimal. 

For  those  small  entities  which  are 
subject  to  review,  the  impact  of  today's 
action  will  not  be  signiHcant.  Most 
projects  subject  to  this  review  will  be 
preceded  by  a  ground  water  impact 
assessment  required  under  other  Federal 
laws,  such  as  the  National 
Environmental  Policy  Act  (NEPA)  as 
amended,  42  U.S.C.  4321,  et  seq. 
Integration  of  those  related  review 
procedures  with  Sole  Source  Aquifer 
review  will  allow  EPA  and  other  Federal 
agencies  to  avoid  delay  or  duplication  of 
effort  in  approving  Hnancial  assistance, 
thus  minimizing  any  adverse  effect  on 
those  small  entities  which  are  affected. 
Finally,  today's  action  does  not  prevent 
grants  of  Federal  financial  assistance 
which  may  be  available  to  any  affected 
small  entity  in  order  to  pay  for  the 
redesign  of  the  project  to  assure 
protection  of  the  aquifer. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 


Federal  Repster  /  Vol.  53.  No.  131  /  Friday.  July  8.  1968  /  Notices 


25673 


of  $100  million  or  more  on  the  economy, 
will  not  cause  any  major  increase  in 
costs  or  prices,  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  enterprises  to  compete  in 
domestic  or  export  markets.  Today's 
action  only  provides  for  an  in-depth 
review  of  ground  water  protection 
measures,  incorporating  State  and  local 
measures  whenever  possible,  for  only 
these  projects  which  request  Federal 
financial  assistance. 

Dated:  )une  17. 1968. 
Valdaa  V.  Adandcua. 
Regional  Administrator. 
(FR  Doc  88-15344  Filed  7-7-88:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Boedker,  Rebecca  U  et  sL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  and  city/ 
state 

Filehto. 

docket 
No. 

A.  Rebecca  L 

BPH-e70827ML... 

88-304 

Boedker, 

NortttumtMriand, 

PA. 

B.  William  PtvHip 

BPH-670e27MN... 

Zurick, 

Norttiumberiand. 

PA. 

C.  Charles  W. 

BPt+.a70e27NI._.. 

Loughery, 

rtorthumberland. 

PA. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particidar  applicant 

Issue-Heading,  and  Applicants 

1.  Air  Hazard.  B 

2.  Comparative.  A-C 

3.  Ultimate,  A-C  *    , 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 


this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sb«et.  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc..  2100  M  Street,  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-15299  Filed  7-7-88: 8:45  am] 

BNJJNO  OOOC  t712-01-M 


Applications  for  Consolidated  Hearing; 
Gamble,  Larry  W.  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant  and  city/ 
state 

File  No. 

MM 

dnnket 

No. 

A.  Larry  W.  Gamble. 
Madera  CA. 

B.  Miguel  V.  Gutierrez 
d/b/a  Madera  FM 
Radio.  Madera.  CA. 

C.  Madera  FM 

BPH-870825MA... 
BPH-870e27NL.... 

BPH-670S27NM... 

68-302 

Madera.  CA. 
D.  CynBiiaK. 

Byington,  Madera. 
.  CA. 

BPH-BTOeZTNS.... 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  desi^iated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicantfs) 

1.  Comparative,  A.B,C.D 

2.  Ultimate.  AJB,CD 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HEKD 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 


Commission's  duplicating  contractor. 

International  Transcription  Services. 

Inc..  2100  M  Street  NW..  Washington. 

DC  20037.  [Telephone  No.  (202)  657- 

3800). 

W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-15300  Filed  7-7-88:  8:45  am] 

■HJJNQ  CODE  t7»-ei-«l 


Applications  for  ConsoWdatod  II— ring; 
Hill,Emestin«etaL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

Applicant,  and  dty/ 
State 

Fie  No. 

docket 
No. 

/v.  Ernestine  KW. 

BPH-870827NE.... 

Be-300 

Coebum.VA. 

B.  Preston  Lawrence 

BPH-870e27NH ... 

Salyer.  CoetMjm. 

VA. 

C  Better 

BPH-870e27NO._ 

Broadcasting,  Inc.. 

Coebum.  VA. 

0.  MidSouth 

BPH-870e27NX.... 

Communications 

Corp..  Coebum,  VA. 

2.  Pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading,  and  Applicants 

1.  Comparative.  A  B,  C,  D 

2.  Ultimate,  A  E  C  D 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issues  and  the  applicants  to  which 
they  apply  are  set  forth  in  an  Appendix 
to  this  notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW, 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
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Inc.,  2100  M  Street.  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  |an  Gay. 

Assistant  Chief,  Audio  Services  Division. 

Mass  Media  Bureau. 

|FR  Doc.  88-15298  Filed  7-7-68;  8:45  am) 

BILUNO  COOC  (712-01-11 


Applications  for  Consolidated  Hearing; 
Merchant,  Shirley,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant  and  city/ 
state 

FiteNo. 

MM 

rtncfcel 
No. 

A.  Shiftey  Marchant, 

BPH-870429MD 

88-305 

Omega,  GA. 

B  James  Hardy  and 

BPH-870430ML.... 

Douglas  M  Sutton. 

Jr ,  d/b/a  Radio 

South  Georgia, 

Omega.  GA. 

C  Omega  FM  Umited 

BPH-870430MN... 

Partnership, 

OrT>ega,GA. 

2.  Pursuant  to  section  309(e)  of  the 
Communication  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  PR  19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

issue  Heading,  and  Applicants 

1.  Air  Hazard,  C 

2.  Comparative,  A.  B,  C 

3.  Ultimate,  A,  B.  C 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Street,  NW..  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

IFR  Doc.  88-15301  Filed  7-7-88;  8:45  am) 

aaXING  CODE  •712-«t-M 


Applications  for  Consolidated  Hearing; 
Miller,  Scott  P^etai. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  and  dty/ 
state 


A.  P  Scott  Miller, 
Marvin  H. 
Halt>erste«n  and 
Donald  E.  Rice, 
Newt>erry,  FL. 

B.  Newt>erry 
Broadcasting 
Corporation, 
NeWtMrry,  FL. 

C.  Roberta  Roe 
Johnson,  d/b/a 
Bama  Broadcasting 
Company, 
Newberry,  FL. 

0.  Ridden 

Partnership, 

Newt>erry,  FL 
E  Robert  J. 

Adamson, 

Nevvt>erry,  FL. 

F.  Newt>eny 
Broadcast 
Partnership, 
Newt>erry,  FL. 

G.  Clarence  T 
Bannowski, 
Newtierry,  FL 


File  No. 


BPH-861215ME.. 

BPH-861217MF.. 
BPH-86I217MH.. 

BPH-861217MS.. 
BPH-e61217MW. 
BPH-881217NO.. 

BPH-861217NG. 


docket 
No. 


88-303 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading,  and  Applicants 

1.  Air  Hazard,  E,  G 

2.  Comparative,  A,  B.  C,  D,  E,  F,  G 

3.  Ultimate,  A,  B,  C,  D,  E,  F.  G 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW., 
Washington,  DC.  "The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services. 


Inc.,  2100  M  Street.  NW.,  Washington, 

DC  20037.  (Telephone  (202)  857-3800). 

W.  |an  Gay. 

Assistant  Chief,  Audio  Services  Division. 

Mass  Media  Bureau. 

|FR  Doc.  88-15297  Filed  7-7-68;  8:45  am] 

MLUNO  COOe  (712-01-11 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal      ^ 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011063-005 
Title:  U.S./Jamaica  Discussion 

Agreement 
Parties:  Crowley  Caribbean  Transport. 
Inc..  Kirk  Lines  Ltd..  Sea-Land  Service, 
Inc.,  Zim-American  Israeli  Shipping 
Co.,  Inc.,  Calypso  Container  Lines 
Synopsis:  The  proposed  amendment 
would  add  the  Shipping  Corporation  - 
of  Trinidad  and  Tobago,  Ltd.  as  a 
party  to  the  agreement.  The  parties 
have  requested  a  shortened  review 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  |uly  5. 1988. 
loseph  C.  Polking. 
Secretary. 
|FR  Doc.  88-15365  Filed  7-7-88;  8:45  am| 

WLLMO  COOC  (730-01-M 


Cancellation  of  inactive  Tariffs 

By  notice  served  May  16, 1988  and 
published  in  the  Federal  Register  on 
May  20, 1988,  the  Federal  Maritime 
Commission  notified  290  carriers  of  its 
intent  to  cancel  their  individual  tariffs  30 
days  thereafter,  in  the  absence  of  a 
showing  of  good  cause  why  such  tariffs 
should  not  be  cancelled. 

The  notice  was  served  on  the  290 
carriers  by  certified  mail  on  May  16, 


1988:  and  32  carriers  replied  to  the 
Notice  requesting  that  their  tariffs 
remain  active.  Accordingly,  the  tariffs  of 
the  32  carriers  listed  in  Attachment  A 
that  responded  to  the  notice  will  be 
retained  in  the  Commission's  active 
files. 

It  is  misleading  to  the  public, 
potentially  imfair  to  competing  carriers, 
and  an  unreasonable  administrative 
burden  on  the  Commission's  staff  for 
inactive  tariffs  to  remain  on  file. 
Accordingly,  the  tariffs  of  the  258 
carriers  listed  in  Attachment  B  to  this 
notice  that  failed  to  respond  to  the  May 
16, 1988  notice  will  be  cancelled.  It 
should  be  noted  that  certain  Information 
Items  on  the  attached  lists  may  not 
apply  to  a  particular  carrier  and  are, 
therefore,  designated  not  applicable 
(NA). 

Now,  therefore  it  is  ordered,  that  the 
tariffs  of  the  258  carriers  listed  on 
Attachment  B  be  cancelled. 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  sent  by  certified  mail  to 
the  last  known  address  of  the  carriers 
listed  in  the  attachments  to  this  Order. 

It  is  further  ordered.  That  this  notice 
be  published  in  the  Federal  Register.  - 

This  Order  is  issued  pursuant  to 
authority  delegated  to  the  Director.  . 
Bureau  of  Domestic  Regulation  by 
section  9.04  of  Commission  Order  No.  1 
(Revised)  dated  November  12. 1981. 
Rolwrt  G.  Drew, 
Director.  Bureau  of  Domestic  Regulation. 

Attachment  A. — Federal  Maritime 
Commission.  Bureau  of  Domestic 
Regulation,  Office  of  Carrier  Tariffs,  and 
Service  Contract  Operations 

Carriers  That  Responded  to  the  Notice 
of  Intent  To  Cancel  Inactive  Tariffs 

Acronym:  AEI  Ocean  Services 
Corporation 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street- 120  Tokeneke  Road.  P.O.  Box 

1231 
City:  Darien 
5/o/e;  CT  06820 

Country:  United  Slates  of  America 
License  No.:  NA. 
Name  Number  007686 

Acronym:  American  Intematioiial 
Forwarding,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  5177  Campbell  Run  Road 
City:  Pittsburgh 
State:  PA  15205 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  000227 


Acronym:  American  Seaway  Carriers, 
Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  899  Market  Street,  P.O.  Box  127 
City:  Paterson 
State:  NJ  07513 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  005856 

Acronym:  AVI  IntemationaL  inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  Seven  Dey  Street,  Suite  711 
City:  New  York 
State:  NY  10007 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  000321 

Acronym:  Bilgrey  Cargo,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  158-10  Rockaway  Boulevard 
City:  Jamaica 
State:  NY  11434 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  006166 

Acronym:  C  D  Consolidators 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  4519  Wawona  Street 
City:  Los  Angeles 
State:  CA  90065 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  006324 

Acronym:  Capella  Marine  Service,  S.A. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  37-74  Oficina  105.  Via  Espana, 

Edificio  Rafael 
City:  Panama  City 
State: 

Country:  Republic  of  Panama 
License  No.:  NA. 
Name  Number:  006234 

Acronym:  Cargo  Point  International  Inc 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  45  John  Street,  Suite  902 
City:  New  York 
State:  NY  10038 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  005995 

Acronym:  Caribbean  American  Freight, 
Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 
common  carrier 


Street:  1561  N.W.  82nd  Avenue 

City:  Miami 

State:  FL  33126 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  007699 

Acronym:  Caribtran,  Inc 
DBA:  NA. 

Person  Type:  Non-vessel-operating^^ ^ 

common  carrier  ^  ~ 

Street:  6800  N.W.  37th  Court 
City:  Miami 
State:  FL  33147 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005751 

Acronym:  Concord  Express  (Shipping) 
Ltd. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  Flat  El.  3/Fl.  Hoi  Bun  Industrial 

Bldg..  6  Wing  Yip  Street 
City:  Kwun  Tong,  Kowloon 
State: 

Country:  Hong  Kong 
License  No.:  NA. 
Name  Number  006054 

Acronym:  Cosmo  Sea  Freight  (USA)  inc. 

DBA:  NA. 

Person  Type:  Non- vessel-opera  ting 

common  carrier 
Street:  147-35  183rd  Street.  Suite  201 
City:  Jamaica 
State:  NY  11413 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002239 
Acronym:  Eur-A-Med  Shipping.  Ltd. 
DBA:  NA. 
Person  Type:  Non-vessel-operating 

common  carrier 
Street-  2700  Azalea  Drive 
City:  Charieston  Heights 
State:  SC  29045 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001247 

Acronym:  First  Maritime  Company,  inc. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  7505  Waters  Avenue,  Suite  C-8 
City:  Savannah 
State:  GA  31416 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005731 

Acronym:  Gulf  Carib  Lines  Ltd. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  P.O.  Box  1500 
City:  Tampa 
State:  FL  33601 
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Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  007710 

Acronym:  Hwcules  Packing.  Shipping  Ik 
Moving  Co.,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  23-96  48th  Street 
City:  Astoria 
State:  NY  11103 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number.  002222 

Acronym:  I.M.S.,  Inc 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  4416  Wheeler  Avenue 
City:  Alexandria 
State:  VA  22304 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  001316 

Acronym:  Kreitz  Motor  Express,  Inc. 
DBA:  KMX  International 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  796  Fritztown  Road.  P.O.  Box 

2152 
City:  Sinking  Spring 
State:  PA  19606 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005777 

Acronym:  L.K.  Overseas  In& 

DBA:  NA. 

Person  Type:  Non- vessel-opera  ting 

common  carrier 
Street:  555  E.  Ocean  Blvd.  #818 
City:  Long  Beach 
5/o/e.CA  90802 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  005911 

Acronym:  Leman  of  America 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  2920  Wolff  Street 
City:  Racine 
State:  Wl  53404 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  007731 

Acronym:  Medas  Int'L  Moving  & 
Shipping  Corporation 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  803  Sterling  Place 
City:  Brooklyn 
State:  NY 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  007733 


Acronym:  Milam  Cargo,  Inc 

DBA:  NA. 

Person  Type:  Non- vessel-opera  ting 

common  carrier 
Street:  1364  NW  78th  Avenue 
City:  Miami 
State:  FL  33126 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  005959 

Acronym:  Oceangata  Container  line 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  11222  La  Cinecea  Blvd..  Suite  470 
City:  Inglewood 
State:  CA  90304 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  002789 

Acronym:  Reefer  Express  Lines,  Ltd. 
DBA:  Great  Circle  Lines,  LUL 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  5  Becker  Farm  Road 
City:  Roseland 
State:  NJ  07068 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  000864 

Acronym:  R|  International  Ftaight 

Services 
DBA:  NA. 
Person  Type:  Non-vessel-operating 

common  carrier 
Street:  803  A  Linden  Avenue 
City:  San  Francisco 
State:  CA  94080 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  006671 

Acronym:  Skyway  Systems 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  1334  Brommer  Street  P.O.  Box 

1810 
City:  Santa  Cruz 
State:  CA  95061 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number:  005993 

Acronym:  Transamerican  Ocean 
Contractor  s,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  22  Gate  House  Road 
City:  Stamford 
State:  CT  06902 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  006712 

Acronym:  Transamerican  Steamship 

Corporation 
DBA:  NA. 


Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  22  Gate  House  Road 
City:  Stamford 
State:  CT  06902 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  000570 

Acronym:  Valley  Freight  Systems,  Inc 

DBA:  fiA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  925  Market  Street 
City:  Patterson 
State:  NJ  07513 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  006701 

Acronym:  Webster  Container  Line 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  5420  W.  104th  Street 
City:  Los  Angeles 
State:  CA  90054 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  007771 

Acronym:  World  Cargo  Servkes  (WCS) 

DBA:  NA. 

Person  Type:  Non-operating  common 

carrier 
Street:  P.O.  Box  68668 
City:  Seattle 
State:  WA  98168 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  002217 

Acronym:  World  Express  Lines,  Inc. 

DBA:  NA. 

Person  Type:  Ocean  freight  forwarder 

(independent)  non-vessel-operating 

common  carrier 
Street:  1755  West  Walnut  Pkv^. 
City:  Compton 
State:  CA  90220 

Country:  United  States  of  America 
License  No:  2670 
Name  Number  005538 

Attachment  B.— Federal  Maritime 
Conmiission.  Bureau  of  Dooiestic 
Regulation.  Office  of  Carrier  Tariffs,  and 
Service  Contract  Operations 

Carriers  That  Failed  To  Respond  to  the 
Notice  of  Intent  To  Cancel  Inactive 
Tariffs 

Acronym:  Adriatic  Container  Line 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  Via  L.  Einuadi 
City:  1-34121  Trieste 
State: 
Country:  Italy 
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License  No.:  NA. 
Name  Number  000168 

Acronym:  Africa  Ocean  Line  (NIG)  Ltd. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  346  Herbert  Macaulay-Jaba- 
City:  Lagos  ' 

State: 

Country:  Nigeria 
License  No.:  NA. 
Name  Number  002845 

Acronym:  African  Liner  Service.  Inc. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  39  Broadway 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007683 

Acronym:  Agendja  Rudenjak  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  32-G8A  Broadway 
City:  Astoria 
State:  NY  11106 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000175 

Acronym:  Agro  Marine.  Inc 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  555  Northeast  15th  St.  Suite 

Penthouse  B 
City:  Miami 
State:  FL  33132 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006618 

Acronym:  Agro  Steamship  line.  Inc 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
StreeL-  3301  Northwest  Southriver  Drive 
City:  Miami 
State:  FL  33132 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006619 

Acronym:  AHS  Intemation.  Inc 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Strvet:  603  Kendall  Court 
City:  Schaumburg 
State:  IL  60194 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007687 

Acronym:  Air  Ocean  Express.  Inc 
DBA:  NA. 

Person  Type:  Non-vessel-operating 
common  carrier 


Street:  9808  Bryn  Mawer  Ave. 

City:  Rosemont 

State:  IL  60018 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  006301 

Acronym:  Airline  Booking  Center  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  2311  Lee  Avenue — Unit  8 
City:  South  El  Monte 
State:  CA  91733 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007689 

Acronym:  Altamirano  Shipping.  Inc 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  239  Elm  Street 
City:  Newark 
State:  NJ  07105 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000214 

Acronym:  Amerasia.  Inc 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  611  Tonnelle  Avenue 
City:  Jersey  City 
State:  NJ  07307 

Country:  United  States  of  America 
License  No.:  NA. 
A'd777e  Number  006190 

Acronym:  America/Middle  East  Line. 
The 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  17  Battery  Place.  Suite  1930 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007679 

Acronym:  American  Navigation  Inc 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street-  One  World  Trade  Center.  Suite 

2161 
City:  New  York 
State:  NY  10048 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007685 

Acronym:  American  Ocean  Freight 
Carriers  Corp. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  65  Springfield  Ave. 
City:  Springfield 
State:  NY  07081 


Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007684 

Acronym:  American  Shipping  Lines.  Inc 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 
(vessel  operating)  Non-vessel- 
operating  common  carrier 

Street:  6000  NW.  84th  Avenue 

City:  Miami 

State:  FL  33166 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  007719 

Acronym:  American  Trader  line 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  7529  Chatham  Road 
City:  Medina 
State:  OH  44256 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005860 

Acronym:  American  Transport.  Inc 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  307  51st  Place 
City:  Kenosha 
State:  WI  53140 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007588 

Acronym:  American  Union  Transport 

DBA:  NA. 

Person  Type:  Ocean  freight  forwarder 

(independent)  Non-vessel-operating 

common  carrier 
Street:  15  East  26th  Street 
City:  New  York 
State:  NY  10010 

Country:  United  States  of  America 
License  No.:  448 
Name  Number  004235 

Acronym:  Aquarius  IntermodaL  Inc 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  1932  Lebanon  Street 
City:  Hyattsville 
State:  MD  20783 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000265 

Acronym:  Aremar  CJ.F.S.A. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  Viamonte  494 
City:  Buenos  Aires 
State: 

Country:  Argentina 
License  No.:  NA. 
Name  Number  006197 
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Acronym:  Annada  Caottal  AoMtkan 
Lines  Ltd. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street-  80  Broad  Street 
City:  Monrovia,  Liberia 
State: 

Country:  Liberia 
License  No.:  NA. 
Name  Number:  005882 

Acronym:  Arrow  Ocean  Lines  Ltd. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  4896  Pearce  St. 
City:  Huntington  Beach 
State:  CA  92849 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000273 

Acronym:  Ascot  International,  U.S^. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  2201 W.  Lunt  Avenue 
City:  Elk  Grove  Village 
5to/e.-IL  60007 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006198 

Acronym:  Astram 
DBA:  Astratainer 
Person  Type:  Non-vessel-operating 

common  carrier 
StreeL  Noorderiaan.  139 
City:  2030  Antwerp 
State: 

Country:  Belgium 
License  No.:  NA. 
Name  Number  001766 

Acronym:  Atlantic  Express  line* 

DBA:  NA. 

Person  Type:  Ocean  common  carrio- 

(vessel  operating) 
Street:  C/O  Terra  Marine  Logistic  1602 

ITM  Bldg  No.  2  Canal  Street 
City:  New  Orleans 
State:  LA  70130 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007666 

Acronym:  Azalea  Shipping  and 
Chartering,  Inc. 

DBA:  NA. 

Person  Type:  Non-vess^operating 

common  carrier 
Street:  Brookley  Industrial  Complex, 

Bldg.  219 
City:  Mobile 
State:  AL  36615 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006348 

Acronym:  Bahama  Adventure  Shipping, 
Ltd. 


DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street-  P.O.  Box  N-3587 
City:  Nassau,  NP 
State: 

Country:  Bahama  Islands 
License  fifa:N  A. 
Name  Number  000333 

Acronym:  Balikbayan  Cargo 

Consolidatora 
DBA:  NA. 
Person  Type:  Non-vessel-operaling 

common  carrier 
Street:  1201  Sixth  St. 
City:  San  Francisco 
State:  CA  94107 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Numbtn  007881 

Acronym:  Benovi  Line  SA. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  3611  N.W.  South  River  Drive 
City:  Miami 
State:  FL  33142 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007867 

Acronym:  Bermuda  Atlantic  Una,  Ltd. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  P.O.  Box  1198 
City:  Hamilton  5 
State: 

Country:  Bermuda 
License  No.:  NA. 
Name  Number  000363 

Acronym:  Bermuda  Atlantic  Lines,  Ltd. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  750  ti£.  7th  Avenue 
City:  Dania 
State:  FL  33004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007672 

Acronym:  Bimini  Burinessmen's 


DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  Box  629 

City:  Alice  Town.  Bimini  Islands 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number  000376 

Acronym:  Bimini  Conveyors,  Ltd. 

DBA:  NA. 

Person  Type:  Ocean  conunon  carrier 

(vessel  operating) 
Street  P.O.  Box  601 


City:  Bimini 

State: 

Country:  Bahama  Islands 

License  No.:  NA. 

Name  Number  000377 

Acronym:  Boat  Shippers,  lac 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  2505  W.  Coast  Hwy.  Suite  102 
City:  New  Port  Beach 
State:  CA  92663 

Country:  United  States  of  America 
Ucense  No.:  NA. 
Name  Number  007728 

Acronym:  Box  Caribbean  Line*.  S.A. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  17  Battery  Place 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007682 

Acronym:  Brasil-America  Container  Line 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  P.O.  Box  N-4465 
City:  Nassau  Bahamas 
State: 

Country:  Bahama  Islands 
License  Noj  NA. 
Name  Number  006200 

Acronym:  Broadland  Fleigbt  Services 

Co.,  Ltd. 
DBA:  NA. 
Person  Type:  Non-vessel-operating 

common  carrier 
Street  Unit  1515  World  Finance  Center, 

South  Tower,  Harbor  City 
City:  Kowloon 
State: 

Country:  Hong  Kong 
License  No.:  NA. 
Mime  Number  006201 

Acronym:  BSK  SpeditionsgeseDscfaaft 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  OST  West  Strabe  74 
City:  2000  Hamburg  11 
State: 
Country:  German  Federal  Republic 

(West) 
License  No.:  NA. 
Name  Number  007665 

Acronym:  Bufiget  Inteinatioaal 
Transport 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  530  East  8th  Street 
City:  Los  Angeles 


State:  CA  90014 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  000394 

Acronym:  BWI  Transworld,  Inc. 

DBA:  NA. 

Person  Type:  No-vessel-operating 

common  carrier 
Street  3200  4th  Avenue  South 
City:  Seattle 
State:  WA  98134 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007673 

Acronym:  C.C  Group  Line 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  10920  La  Cienega  Boulevard 
City:  Lennox 
State:  CA  90304 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007883 

Acronym:  CM.T.  Lines  Sa 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  3701  N.W.  South  River  Drive 
City:  Miami 
State:  FL  33142 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007680 

Acronym:  C.O.D.  Express,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  3660  Wilshire  Blvd..  Suite  326 
City:  Los  Angeles 
State:  CA  90010 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006335 

Acronym:  CF.  Container  Coqi. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  277  Broadway.  Suite  1005 
City:  New  York 
State:  NY  10007 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007061 

Acronym:  Cargo  line  &  Services,  Inc. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  5360  S.W.  3rd  Street 
City:  Miami 
State:  FL  33136 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002800 

Acronym:  Cargo  Transport  Corporation 

DBA:  NA. 


Person  Type:  Non-vessel-operating 

common  carrier 
Street  C/O  Ray  Cariisle  P.O.  Box  55848 
City:  Houston 
State:  TX  77255 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007897 

Acronym:  Cari-Cargo  international.  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  8341  N.W.  66di  Street 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000718 

Acronym:  Caribbean  Atlantic  Line 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  90  Broad  Street 
City:  New  York 
State:  MY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005969 

Acronym:  Caribbean  Bulk  lines.  Inc. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  999  South  Baysbore  Drive  Tower 

1.  Suite  1405 
City:  Miami 
State:  FL  33131 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002396 

Acronym:  Caribbean  Container  lines. 
Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  %  North  Star  Airlines.  Cargo  Bldg 

263 
City:  )amica 
State:  NY  11430 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000706 

Acronym:  Caribbean  Frei^t  Service, 
Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

conunon  carrier 
Street  P.O.  Box  14068 
City:  Chariotte 
State:  NC  28206 

Country:  United  States  of  America 
License  No.:  NA.  * 

Name  Number:  000708 

Acronym:  Caribbean  Freight  Systems, 
Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 
common  carrier 


Street  2160  N.W.  66  Avenue 

City:  Miami 

State:  FL  33152 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  007694 

Acronym:  Carimar  Shipping  Line 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  8323  N.W.  66th  Street 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007700 

Acronym:  Caribbean  Shipping  Services, 
Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  5119  Church  Avenue 
City:  Brooklyn 
State:  NY  11203 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007698 

Acronym:  Celadon  Shipping,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  888  Seventh  Avenue 
City:  New  York 
State:  NY  10106 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002795 

Acronym:  Celtic  Bulk  Carriers 

DBA:  NA. 

Person  Type:  Foreign  Joint  Service — 

Consortium  Agreement 
Street  Merrion  Hall,  Strand  Road 
City:  Dublin  4 
State: 

Country:  Ireland 
License  No.:  NA. 
Name  Number  000730 

Acronym:  Central  America  Transports 

Ltd. 
DBA:  NA. 
Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  C/O  Sel  Madura  (Florida)  Inc. 

1040  Port  Boulevard 
City:  Miami 
State:  FL  33132 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007028 

Acronym:  Central  American  Container 
Line 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  P.O.  Box  60469  AMF 
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City:  Houston 

State:  TX  77205 

Country:  United  Slates  of  America 

License  No.:  NA. 

Name  Number.  007675 

Acronym:  China  National  Chartering 

Corporation 
DBA:  NA. 
Person  Type:  Non-vessel-opcrating 

common  carrier 
Street:  Er  Li  Gou  Xi  Jou 
City:  Beijing 
State: 

Country:  People's  Republic  of  China 
License  No.:  NA. 
Name  Number:  006019 

Acronym:  Cht  Ltd 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  880  Bergen  Avenue 
City:  New  Jersey 
State:  NJ  07306 

Country:  United  Slates  of  America 
License  No.:  NA. 
Name  Number:  007695 

Acronym:  Clipper  Shipping  Inc. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  P.O.  Box  N-7788 
City:  Nassau 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number:  007696 

Acronym:  CMA-USA 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  17  Battery  Place 
City:  New  Yorlc 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007747 

Acronym:  Coastal  ft  Overseas  Shipping, 
Inc. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  11911  N.E.  Isl  Street 
City:  Bellevue 
State:  WA  98005 

Country:  United  Stales  of  America 
License  No.:  NA. 
Name  Number  007662 

Acronym:  Colombian  Maritime 
Transport.  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  C/O  Mille  Hiller.  P.O.  Box  623 
City:  Linden 
State:  NJ  07036 
Country:  United  Stales  of  America 


License  No.:  NA. 
Name  Number  007690 

Acronym:  Colsa  Line 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  Place  Du  Champ  De  Mars.  5  Boile 

36 
City:  B-1050  Brussels 
State: 

Country:  Belgium 
License  No.:  NA. 
Name  Number  006028 

Acronym:  Com-Tainer  Shipping  Line, 
Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  19  Rector  Street— Suite  1905 
City:  New  York 
State:  NY  10008 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007668 

Acronym:  Combitrans  (U.S.A.)  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  One  World  Trade  Center— Suite 

5347 
City:  New  York 
State:  NY  10048 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006206 

Acronym:  Concorde  Caribe  Lines,  Ltd. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  2150  N.W.  70th  Avenue 
City:  Miami 
State:  FL  33122 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000797 

Acronym:  Concorde/Nopal  Line 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  2150  NW  70th  Avenue 
City:  Miami 
State:  FL  33122 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007720 

Acronym:  Confreight  Marine  Line  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  2700  Coyle  Avenue 
City:  Elk  Grove  Village 
State:  IL  60007 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007663 

Acronym:  Container  Marine  Transport 
Inc. 


DBA:  NA. 

Person  Type:  Non-vessel-opcrating 

common  carrier 
Street-  50  Oak  Street 
City:  East  Rutherford 
State:  NJ  07073 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000814 

Acronym:  Container  Overseas  Agency, 
Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  340  South  Stiles  Street 
City:  Linden 
State:  NJ  07036 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007692 

Acronym:  ContransUnk,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operaling 

common  carrier 
Street:  61  Broadway— Suite  500 
City:  New  York 
State:  NY  10006 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007691 

Acronym:  Contship  Co.,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  P.O.  Box  450998 
City:  Miami 
State:  FL  33145 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006228 

Acronym:  Conveyor  Freight  Co.,  Ltd. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  C/O  John  Y.  Lau.  8635  AviaUon 

Boulevard 
City:  Inglewood 
State:  CA  90301 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007670 

Acronym:  Convopal,  Ina 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  1301  N.W.  78th  Avenue 
City:  Miami 
State:  FL  33126 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007660 

Acronym:  Cox  Shipping  Line,  Ltd. 
DBA:  NA. 

Person  Type:  Ocean  common  carrier 
(vessel  operating) 
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Street:  South  Caicos  Island 

City:  Turks  &  Caicos  Island.  B.W.L 

State: 

Country:  Bahama  Islands 

License  No.:  NA. 

Name  Number:  000837 

Acronym:  Crown  Overseas  Forwarders 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier,  household  goods 

carrier 
Street-  2070  Burroughs  Avenue 
City:  San  Leandro 
State:  CA  94577 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007415 

Acronym:  Cruise  Cargo  Company 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  1376  York  Avenue.  Suite  4C 
City:  New  York 
State:  NY  10021 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007725 

Acronym:  CSL  Container  Lines  Ltd. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  1102  Join-In  Commercial  Center, 

33  Lai  Chi  Kok  Road.  Monkok. 

Kowloon 
City: 
State: 

Country:  Hong  Kong 
License  No.:  NA. 
Name  Number  005987 

Acronym:  Cube  Shipping  ft 

Warehousing  Co.  Ltd. 
DBA:  NA. 
Person  Type:  Non-vessel-operating 

common  carrier 
Street  Cunard  Building,  Water  Street 
City:  Liverpool,  L13  1  Ds  Merseyside 

(England) 
State: 

Country:  Great  Britain 
License  No.:  NA. 
Name  Number  005974 

Acronym:  D'Amico  Mediterranean 
Pacific  Line 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  Corse  D'ltalia,  35/B 
City:  Rome 
State: 

Country:  Italy 
License  No.:  NA. 
Name  Number  000909 

Acronym:  D'Leo  Intemaiional  Senrices 
Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 
common  carrier 


Street  3111  W.  Montrose 

City:  Chicago 

State:  II  60618 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  006079 

Acronym:  Damco  Internationale 
Spedition  GMBH 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  P.O.  Box  101340 
City:  Hamburg  1 
State: 
Country:  German  Federal  Republic 

(West) 
License  No.:  NA. 
Name  Number  005802 

Acronym:  Damco-Baltimore,  Inc. 

DBA:  NA 

Person  Type:  Non-vessei-operating 

common  carrier 
Street:  32  South  Street 
City:  Baltimore 
State:  Md  21202 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007728 

Acronym:  Dansk  Steamship  Lines 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  1  World  Trade  Center 
City:  Port  of  Sacramento,  West 

Sacramento 
State:  CA  95691 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000912 

Acronym:  Davothom  Corporatioa  S.A. 
DBA:  Caribrasil  Line 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  Ediflcio  Tapia  Ave.  Justo 

Arusemena  Y  Calle  31  No.  3-80 
City:  Panama  5 
State: 

Country:  Republic  of  Panama 
License  No.:  NA. 
Name  Number  006229 

Acronym:  Delta  Steamsbip  Lines,  inc. 

DBA:  HA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street-  Glenpointe  Center  East 
City:  Teaneck 
State:  NJ  07666 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number.  007742 

Acronym:  Demline  Egypt 

DBA:  NA 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  77,  Sultan  Hussein  Street 
City:  Alexandria 


State: 

Country:  Egypt 
License  No.:  NA. 
Name  Number  005831 

Acronym:  Deutsche  Karibik  linie  Tbien 
&  Hej'enga  Shiff. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  6.  Raboisen 
City:  2000  Hamburg  1 
State: 
Country:  German  Federal  Republic 

(West) 
License  No.:  NA. 
Name  Number  005741 

Acronym:  Diamond  M.  International  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  Calle  151  CM  No.  37 
City:  Carolina 
State: 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000933 

Acronym:  Dist.  Naviera  del  Caribe  CA. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  301  Broadway,  Suite  138 
City:  Riviera  Beach 
State:  FL  33404 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007749 

Acronym:  Donncon  Express,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  P.O.  Box  8849 
City:  Ponce,  Puerto  Rico 
State: 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006692 

Acronym:  DominicaBa  Slii|ipiBg 
Company 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  1257  SL  Nicholas  Avenue 
City:  New  York 
State:  NY  10032 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  000950 

Acronym:  Dynacross  Liner  Services.  Ltd. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  C/O  Gebr.  Van  Weeide 

Scheepvaartkantoor.  P.O.  Box  1S75 
City:  3000  BN  Rotterdam 
State: 
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Country:  The  Netherlands.  Holland 

License  No.:  NA. 

Name  Number:  007144 

Acronym:  EAC  Lines 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  22.  Gate  House  Road 
City:  Stamford 
State:  CT  06902 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  007718 

Acronym:  Eastern  Forwarding 

International,  Inc. 
DBA:  NA. 
Person  Type:  Non-vessel-operaling 

common  carrier 
Street:  P.O.  Box  161 
City:  Avenel 
State:  NJ  07001 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  007748 

Acronym:  ECH  Cargo  Services 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  645  E.  2191h  Street.  Unit  6 
City:  Carson 
State:  CA  90745 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006758 

Acronym:  Elite  Shipping  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-oporating 

common  carrier 
Street:  2525  North  Loop  West 
City:  Houston 
State:  TX  77008 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  007676 

Acronym:  Enterprise  Shipping 

Corporation 
DBA:  Euro  Pac  Lines 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  49  Geary  Street 
City:  San  Francisco 
State:  CA  94102 

Country:  United  Stales  of  America 
License  No.:  NA. 
Name  Number:  006755 

Acronym:  Euramer  Consolidators  Corp. 

DBA:  NA. 

Person  Type:  Non-vesscl-operating 

common  carrier 
Street:  Piso  7,  Ofic.  No.  7A 
City:  Caracas 
State: 

Country:  Venezuela. 
License  No.:  NA. 
Name  Number:  00\ZA6 

Acronym:  Euro  Scan  Atlantic  Line 
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DBA:  E.S.A.L. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  Box  1533.  S-401 
City:  50  Goteborg 
State: 

Country:  Sweden 
License  No.:  NA. 
Name  Number  006106 

Acronym:  Euromar 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  Calle  Cathedral  Nr.  1009,  Room 

1602 
City:  Santiago 
State: 

Country:  Chile 
License  No.:  NA. 
Name  Number  006591 

Acronym:  Export*Import  Service  Co., 
Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  28265  Beverly  Road 
City:  Romulus 
State:  Ml  48174 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  004417 

Acronym:  Faith  International  Cargo 
Services 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  4848 1/2  N.  Damen 
City:  Chicago 
State:  IL  60625 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006579 

Acronym:  FAK  Container  Lines,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  2-24  Sellers  Street 
City:  Kearny 
State:  N)  07032 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007711 

Acronym:  Far  East  Express  International 
Ltd. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  53  Park  Place 
City:  New  York 
State:  NY  10007 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002850 

Acronym:  Far  East  Services.  Inc. 
DBA:  NA. 

Person  Type:  Non-vessel-operating 
common  carrier 


Street:  4214  Beveriy  Blvd..  Suite  206 

City:  Los  Angeles 

State:  CA  90004 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  006687 

Acronym:  Flotamar  Container  Line.  LTD. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  P.O.  Box  190 
City:  Grand  Cayman.  Cayman  Islands 

B.W.I. 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number  006987 

Acronym:  Four  Star  Cargo,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  7640  N.W.  63rd  Street 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005840 

Acronym:  Freight  Expediters.  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  6565  Eastland  Rd. 
City:  Cleveland 
Street:  OH  44142 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000435 

Acronym:  Freight-Base  Ocean 

DBA:  NA. 

Person  Type:  Non-vessel-opcrating 

common  carrier 
Street:  P.O.  Box  66479 
City:  Chicago 
State: IL 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006245 

Acronym:  G.4S.  Shipping  Co..  Inc. 

DBA:  NA 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  206-16  HoHis  Avenue 
City:  Hollis  Queen 
State:  NY  11428 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006750 

Acronym:  G.A.A.C.  Express  Cargo 
DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  7646  De  Moss  Street 
City:  Houston 
State:  TX  77036 
Country:  United  States  of  America 


License  No.:  NA. 
Name  Number  006258 

Acronym:  Ganda  Overseas  lines 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
S/reet  P.O.  Box  2295 
City:  Los  Angeles 
State:  CA  90051 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  005858 

Acronym:  Global  Cargo  and  Travel 
Services.  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operaling 

common  carrier 
Street:  14539  Blythe  Street,  Unit  B-1 
City:  Van  Nuys 
State:  CA  91402 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006608 

Acronym:  Global  Marine.  S.A. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  Avenida  Prolongacion,  Mexico  85 
City:  Santo  Domingo 
State: 

Country:  Dominican  Republic 
License  No.:  NA. 
Name  Number  006175 

Acronym:  Global  Operations  Line 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  465  California  Street 
City:  San  Francisco 
State:  CA  94104 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005866 

Acronym:  Gordon's  Shipping  Co..  Inc. 

DBA:  NA. 

Person  Type:  Non- vessel-opera  ting 

common  carrier 
Street:  137-09  Easlgate  Plaza 
City:  Springfield  Garden,  Queens 
State:  NY  11413 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000474 

Acronym:  Great  Republic  Maritime 
Shipping  Co..  LTD.,  The 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  C/O  Robert  C.  McQuigg  P.O.  Box 

11474 
City:  Washington 
State:  DC  20008 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007761 

Acronym:  Gulfmarine.  Inc. 


DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  2000  Post  Oak  Boulevard 
City:  Houston 
State:  TX  77956 

Country:  United  Slates  of  America 
License  No.:  NA. 
Name  Number  006603 

Acronym:  Hakko  Maritime  Corporation 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  6-13  Nishi-Shinbashi  1-Chome 
City:  Minatoku.  Tokyo 
State: 

Country:  Japan 
License  No.:  NA. 
Name  Number  007743 

Acronym:  Holiday  International  Services 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  1757  Evangellista  St.  Bangkal 
City:  Makati,  Metro  Manila 
State: 

Country:  Philippines 
License  No.:  NA. 
Name  Number  005809 

Acronym:  Hoshiko  Line 

DBA:  NA. 

Person  Type:  Non-vessel -opera  ting 

common  carrier 
Street-  128-A  West  Bay  St. 
City:  Savannah 
State:  GA  31401 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007449 

Acronym:  Hyonik  Express  Co.,  Ltd. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  51  Sogong-Dong  Rm  1903  New 

Kal  Bldg 
City:  Chung-Ku,  Seoul  100 
State: 

Country:  Republic  of  Korea 
License  No.:  NA. 
Name  Number  005818 

Acronym:  Incan  Superior  Limited  Tariff 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street-  Suite  102, 105  South  May  Street 
City:  Thunder  Bay,  ON.  (C)  P7E IBI 
State: 

Country:  Canda 
License  No.:  NA. 
Name  Number  001328 

Acronym:  Indonesia  Nusantara 
Corporation 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  8411  La  Cieneoa  Blvd. 


City:  Inglewood 

State:  CA  90301 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  002782 

Acronym:  Intercontinental  Transport 
(ICT)  B.V. 

DBA:  NA. 

Person  Type:  Ocean  comon  carrier 

(vessel  operating) 
Street:  Wilhelminakade  39.  P.O.  Box  545 
City:  3000  AM  Rotterdam 
State: 

Country:  The  Nelheriands.  Holland 
License  No.:  NA. 
Name  Number  002424 

Acronym:  Interlink  Lines 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  90  West  Street.  Suite  #1100 
City:  New  York 
State:  NY  10006 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007723 

Acronym:  Intermodal  S.A. 

DBA:  NA. 

Person  Type:  Agent — Filing  Ocean 

common  carrier  (vessel  operating) 
Street:  61  Broadway,  Suite  2528 
City:  New  York 
State:  NY  10006 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005931 

Acronym:  International  Distribution 
Systems  (USA)  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street- 17  Battery  Place 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002657 

Acronym:  International  Export  Packers, 
Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  4607  Eisenhower  Avenue 
City:  Alexandria 
State:  VA  22304 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007426 

Acronym:  International  Shipping 
Associates,  Inc. 

DBA:  NA. 

Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  90  Western  Avenue 
City:  AUston 
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Stale:  MA  02134 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  001371 

Acronym:  International  Shipping 
Company 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  4201  Cathedral  Avenue  NW.. 

#1202 W 
City:  Washington 
State:  DC  20016 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  00S567 

Acronym:  Interocaan  Express  Line.  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  18383  Susana  Road 
City:  Compton 
State:  CA  90221 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007717 

Acronym:  Interocaan  Marine 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  2250  Devon  Avenue 
City:  Des  Plaines 
State:  IL  60018 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007772 

Acronym:  intenoll  SA. 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating] 
Street  2021  Union  Avenue 
City:  Montreal.  Quebec  H3A  2Y5 
State: 

Country:  Canada 
License  No.:  NA. 
Name  Number  005905 

Acronym:  Intnl  Sea  Transport 

Consolidators,  Inc. 
DBA:  NA. 
Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street  891  85th  Avenue 
City:  Oakland 
State:  CA  94621 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007716 

Acronym:  Island  Gonaolidalion,  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1025 17  St.  W. 
City:  Rnrieca  Beach 
State:  FL  33404 

Country:  United  Statet  of  America 
License  No.:  NA. 


Name  Number  001381 

Acronym:  ITS  Consolidators,  Inc 

DBA:  NA. 

Person  Type:  Non- Vessel-Opera  ting 

Common  Carrier 
Street  100  Church  Street.  Suite  320 
City:  New  York 
State:  NY  10007 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007737 

Acronym:  Jadranska  Slobodna  Plovidba 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street 
City:  Split 
State: 

Country:  Yugoslavia 
License  No.:  NA. 
Name  Number  001401 

Acronym:  )C  Exprasa 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  5300  W.  Century  Blvd..  Suite  409 
City:  Los  Angeles 
Stale:  CA  90045 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007746 

Acronym:  )etstreain  Freight  Servicas, 
Inc. 

DBA:  NA. 

Person  Type:  Non-Vessel-Operatiag 

Common  Carrier 
Street  145  Hook  Creek  Blvd. 
City:  Valley  Stream 
State:  NY  11581 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005875 

Acronym:  Kamtel  Express 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  2228  Livingston  Street 
City:  Oakland 
State:  CA  94606 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007729 

Acronym:  Keen  International  Cargo,  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  One  WorH  Trade  Center— Suite 

1101 
City:  New  York 
Slate:  NY  10048 

Country:  United  States  of  America 
License  No.:  NA. 
Mime  Number  007722 

Acronym:  Kelso  Shipping,  Inc. 
DBA:  NA. 

Person  Type:  Non-Vesad-Operating 
CommoR  Carrier 


Street  Western  Plaza.  Suite  7a  10725 

S.W.  Barbur  Blvd. 
City:  Portland 
State:  OR  97219 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007730 

Acronym:  Kien  Hung  Skipping  Co.,  Ltd. 

S.A. 
DBA:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  3rd  Floor.  No.  127-1.  Sung  Chiang 

Road 
City:  Taipei 
State: 

Country:  People's  Republic  of  China 
License  No.:  NA. 
Name  Number  005811 

Acronym:  Kinford  Group,  Inc.  The 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  253  Chesterfield  Road 
City:  Oakdale 
Slate:  CT  06370 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005747 

Acronym:  Koam  Forwarding,  Inc. 

DBA:  NA. 

Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street  38  W.  32nd  Street— Room  1007 
City:  New  York 
5/0/er  NY  10001 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007750 

Acronym:  Landmark  Unioa  limited 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Via  Enrico  Fermi  28.  Saa  Giorgio 

DiNogaro 
City:  Udine 
State: 

Country:  Italy 
License  No.:  NA. 
Name  Number  001815 

Acronym:  Leaseway  International  Corp. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  61  Broad  Avenue 
City:  Fairview 
State:  NJ  07022 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001596 

Acronym:  Liberty  Shipping  Ca,  toe 

DBA:NA. 

Person  Type:  Non-Vessel-Operaling 

Common  Carrier 
Street  P.O.  Box  7M 
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City:  L.akewood 

State:  CA  90714 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  006357 

Acronym:  Lignes  Centrafricaines 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Krausstrasse  1-A 
City:  D-4100  Duisburg  13,  West 

Germany 
State: 
Country:  German  Federal  Republic 

(West) 
License  No.:  NA. 
Name  Number  001602 

Acronym:  Load  Line.  Inc. 
DBA:  NA. 

Person  Type:  Agent — Filing,  Non- 
Vessel-Operating  Common  Carrier 
Street  Route  4,  Box  1 
City:  Beaumont 
State:  TX  77705 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005812 

Acronym:  Loadstar  Container  Line 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  55  New  Montgomery  Street 
City:  San  Francisco 
State:  CA  94105 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007732 

Acronym:  M.L.S.  Maritime  Logistic 
Services  SA 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  BD  Perolles  1  P.O.  Box  587 
City:  1600  Fribourg 
State: 

Country:  Switzerland 
License  No.:  NA. 
Name  Number  001632 

Acronym:  Mandarin  Transport  Inc. 

DBA:  NA. 

Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street  182-16 149th  road 
City:  Jamaica 
State:  NY  11413 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  005954 

Acronym:  Marine  Bulk  Carriers  Inc. 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  615  S.W.  2nd  Avenue.  Suite  207 
City:  Miami 
State:  FL  33130 
Country:  United  States  of  America 


License  No.:  NA. 
Name  Number  001657 

Acronym:  Maritima  Atlantica — Danoluz 
S.A. 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Plaza  Independencia  822, 

Officina  602 
City:  Montevideo 
State: 

Country:  Uruguay 
License  No.:  NA. 
Name  Number  006359 

Acronym:  Maritime  Export  Services,  Inc. 

DBA:  NA. 

Person  Type;  Non-Vessel-Opera  ting 

Common  Carrier 
Street  P.O.  Box  21795 
City:  Baltimore 
State:  MD  21222 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005976 

Acronym:  Marz  International. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  8150  S.W.  8th  Street 
City:  Miami 
State:  FL  33126 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007744 

Acronym:  Matina  Lines 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Frankrijklei  115 
City:  2000  Antwerp 
State: 

Country:  Belgium 
License  No.:  NA. 
Name  Number  007713 

Acronym:  Mayaca  Container  Line 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  3741  NW  25th  Street 
City:  Miami 
State:  FL  33142 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005957 

Acronym:  Medcon  Ser. 

Schiffahrtsgesellschaft  CM  BH  &  Co. 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Furbringerstrasse  22 
City:  1000  Beriin  61 
State: 
Country:  German  Federal  Republic 

(West) 
License  No.:  NA. 
Name  Number  007714 


Acronym:  Merit  Container  Express.  Inc 

,DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  P.O.  Box  2712 
City:  Trenton 
State:  NJ  08607 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001707 

Acronym:  Modular  International 
Carriers,  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  4761  N.W.  72nd  Avenue 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005900 

Acronym:  Naviera  Riomar,  S.A.  DE  C.V. 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Paseo  De  La  Reforma  #199 17th 

Floor 
City:  Colonia  Cuauhtemoc  06500 
State: 

Country:  Mexico 
License  No.:  NA. 
Name  Number  007759 

Acronym:  Navitalica,  Societa  di 
Navigazione,  S.R.L. 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Via  Cearesa  No.  3-10 
City:  Genoa 
Country:  Italy 
License  No.:  NA. 
Name  Number  006362 

Acronym:  Net  Consol  Service 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  Room  810  Donga  Mapo  Bldg..  16- 

7  Dowhadong,  Mapogu 
City:  Seoul,  Korea 
State: 

Country:  Republic  of  Korea 
License  No.:  NA. 
Name  Number  006676 

Acronym:  Ocean  Cargo  Services 

DBA:  NA. 

Person  Type:  Non- vessel-opera  ting 

common  carrier 
Street  5726  L.a  Mirada  Avenue 
City:  Los  Angeles 
State:  CA  90038 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006606 

Acronym:  Ocean /Air  Freight 
Consolidators 
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DBA:n\. 

Person  Type:  Non-vessel-operattng 

common  carrier 
Street:  P.O.  Box  521188 
City:  Miami 
State:  FL  33152 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  006577 

Acronym:  OCS/USA,  Inc. 

DBA:  Orient  Contolidation  Service 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  74  Trinity  Place,  Suite  610 
City:  New  York 
State:  NY  10006 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006686 

Acronym:  Omega  Ocean  Line.  Inc. 

DBA:  NA. 

Person  Type:  Non-vesael-operaling 

common  carrier 
Street:  1700  South  Highland  Avenue 
City:  Baltimore 
State:  MD  21224 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  007724 

Acronym:  Oniedan  Lin*  Coip. 

DBA:  NA. 

Person  Type:  Non-ve8«el-operatlng 

common  carrier 
Street:  1121  Lincoln  Ave. 
City:  Holbrook 
State:  NY  11741 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  001297 

Acronym:  OPL  Line 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  4th  Floor.  Takeshin  Bldg..  11-ia 

Ginza  2-Chome 
City:  Chuo-Ku.  Tokyo  104 
State: 

Country:  Japan 
License  No.:  NA. 
Name  Number  007712 

Acronym:  Overocean  Transport 
Corporation 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  Outlook  Street 
City:  Stamford 
State:  CT  06902 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006207 

Acronym:  Pace  Lines 

DBA:  P.A.C.E.  Lanes 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  465  California  St. 


City:  San  Francisco 

State:  CA  94101 

Country:  United  Slates  of  America 

License  No.:  NA. 

Name  Number  002456 

Acronym:  Padllc  Cargo  Line 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  7315  NW  79th  Terrace 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007735 
Acronym:  Pacific  Caribbean  Shipping 

(U.S.A.)  Inc. 
DBA:  NA. 
Person  Type:  Ocean  common  earner 

(vessel  operating) 
Street-  231  East  Millbrae  Avenue.  Suite 

219 
City:  Millbrae 
State:  CA  94030 

Country:  Ubited  States  of  America 
License  No.:  NA. 
Name  Number  0O77S\ 

Acronym:  Pacific  Marine  Transport,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street- 100  California  Street.  Suite  1080 
City:  San  Francisco 
State:  CA  94111 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007745 

Acronym:  Pacific  Star  Express  Corp. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  Room  907.  346,  Sec.  3.  Nanking 

East  Road 
City:  Taipei 
State: 

Country:  Taiwan 
License  No~-  NA. 
Name  Number  006329 

Acronym:  Pacline  Pacific  Shipping  Ltd. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  Achilles  House,  2nd  Floor,  CNR 

Customs  and  Commerce  Streets 
City:  Auckland.  New  Zealand 
State: 

Country:  New  Zealand 
License  NoJ  fiA. 
Name  Number  006731 

Acronym:  Palm  Beach  IntematioBd 
Shipping  Corp. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  251-A  Royal  Palm  Way  3rd  Floor 
City:  Palm  Beach 


State:  FL  33480 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  007734 

Acronym:  Pan  Africa  Shipping 
Cmporatiea  (USA) 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 
.  (vessel  operating) 
Street:  4500  Bissonnet.  Suite  340 
City:  Bellaire 
State:  TX  77401 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007715 
Acronym:  Pan  Caribbean  FreighdiiMrs. 

Inc. 
DBA:  NA. 
Person  Type:  Non-vessel-operating 

common  carrier 
Street:  2780  SW  Douglas  Road 
City:  Miami 
State:  FL  33133 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007709 

Acronym:  PanAmarCaribe.  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  P.O.  Box  44-1404 
City:  Miami 
State:  FL  33144 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007706 

Acronym:  PaaAtlantic  CCS.  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  74  Broad  Street 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007740 

Acronym:  R.E.  Rogers.  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  17  Battery  Place— Suite  1629 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000878 

Acronym:  Rahming  Shipping,  Ltd. 

DBA-  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  Lowe  Sound 
City:  Andros  Bahamas 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 


Name  Number  005819 

Acronym:  Republic  Marine  Lines  Inc. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  1300  Market  Street 
City:  Wilmington 
State:  DE 19801 

Country:  United  States  of  America 
License  No.:  NA- 
Name  Number  007739 

Acronym:  Rical  Ocean  Forwarding  Co., 
Ltd. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  Flat  8,  Newport  Centre  2lF.  116 

MA  Taukok  Rd. 
City:  Tokwawan,  Kowloon 
State: 

Country:  Hong  Kong 
License  No.:  NA. 
Name  Number  002848 

Acronym:  S.F.  Enterprises 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  265  Cabrillo  Avenue 
City:  Vallejo 
State:  CA  94591 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007758 

Acronym:  Salen  Dry  Cargo  AB 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street-  Norrlandsgatan  15 
City:  S-106  09  Stockholm 
State: 

Country:  Sweden 
License  No.:  NA. 
Name  Number  007741 

Acronym:  Sam  Jung  Shipping  Los 

Angeles,  Inc. 
DBA:  NA. 
Person  Type:  Non-vessel-operating 

common  carrier 
Street  1070  East  Dominguez  St..  Suite  B 
City:  Carson 
State:  CA  90746 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001056 

Acronym:  Sam  )ung  Shipping  USA  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  17  Battery  Place  Room  1443 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001057 

Acronym:  Samba  Caribe  Line,  S.A. 
DBA:  NA. 


Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street-  P.O.  Box  6719 
City:  Panama  5 
State: 

Country:  Republic  of  Panama 
License  No.:  NA. 
Name  Number  006025 

Acronym:  Sdndia  Container  Line,  S.A. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  20  Stone  Street 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005991 

Acronym:  Sea-Bridge  Express,  Inc. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  R.W.  Murphy.  P.O.  Box  877 
City:  Westfield 
State:  N)  07091 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007721 

Acronym:  Sea  Trade  Shipping 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  1401  N.W.  78th  Avenue 
City:  Miami 
State:  FL  33126 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006066 

Acronym:  Sea-Bridge  International,  Inc. 

DBA-  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  600  Richmond  Terrace 
City:  Staten  Island 
State:  NY  10301 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006729 

Acronym:  Seabreeze  Steamship  Ltd. 

DBA:  Family  Island  Line 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  P.O.  Box  105 
City:  Georgetown,  Grand  Cayman 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number  002805 

Acronym:  Seacorp  Shipinng,  Ltd. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  1001  N.  America  Way.  Room  102 
City:  Miami 
State:  FL  33132 
Country:  United  States  of  America 


License  No.:  NA. 
Name  Number  007736 

Acronym:  Seagate  Line,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  J.G.  Kim.  Issuing  Officer.  215 

Long  Beach  Blvd..  Suite  408 
City:  Long  Beach 
State:  CA  90802 

Country:  United  States  of  America 
License  Noj  NA. 
Name  Number  007738 

Acronym:  Sealine  Shipping  Company 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating] 
Street  Medawar  Avenue  Charles  Helou 
City:  IMM  Sehnaoul.  Beruit 
State: 

Country:  Lebanon 
License  No.:  NA. 
Name  Number  001112 

Acronym:  Seaonic  Mecante  Shipping  Co. 

DBA:  NA. 

Person  Type:  Non- Vessel-operating 

common  carrier 
Street  1032  Winthrop  Street 
City:  Brooklyn 
State:  NY  11211 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006224 

Acronym:  Seko  Ocean  Forwarding.  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  3839  North  Willow 
City:  Shiller  Park 
State:  IL  60176 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002846 

Acronym:  Sesko  International,  Inc. 

DBA:  NA. 

Person  Type:  Ocean  freight  forwarder 

(independent)  non-vessel-operating 

common  carrier 
Street  4715  N.W.  72nd  Ave. 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  1171 
Name  Number  001132 

Acronym:  Sino-Piff  International  Frei^t 
Ltd. 

DBA:  NA. 

Person  Type:  Non- Vessel-operating 

common  carrier 
Street  267-275  Des  Voeux  Road,  Rm. 

1201  Loon  Kee  Bid. 
City:  Central 
State: 

Country:  Hong  Kong 
License  No.:  NA. 
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Name  Number  006055 

Acronym:  Smith's  Transfer  Corporation 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  P.O.  Box  1000 
City:  Staunton 
State:  VA  24401 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002784 

Acronym:  Sodete  General  d'Afmement 

et  de  Navigation 
DBA:  NA. 
Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  16,  Rue  Washington 
City:  Paris 
State:  75008 
Country:  France 
License  No.:  NA. 
Name  Number  007755 

Acronym:  Sonthel  international  Cargo 
Services,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
StreeL-  4553  Santa  Monica  Blvd. 
City:  L,o8  Angeles 
State:  CA  90029 

Country:  United  States  of  America - 
License  No.:  NA. 
Name  Number  006221 

Acronym:  Sonymont  Sliipping 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  1811  W.  Katella,  Suite  231 
City:  Anaheim 
State:  CA  92804 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006368 
Acronym:  Square  Deal  Shippers 
DBA:  NA. 
Person  Type:  Non-vessel-operating 

common  carrier 
Street-  925  Utica  Avenue 
City:  Brooklyn 
State:  NY  11203 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007677 

Acronym:  Stallcer  Enterprises,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  10320  little  Patuxent  Parkway, 

Equitable  Bank  Center 
City:  Columbia 
State:  MD  21044 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001177 

Acronym:  Steelw  B.V. 
DBA:  NA. 


Person  Type:  Non-vessel-operating 

common  carrier 
Street:  RoUostraat  55 
City:  3084  PL  Rotterdam 
State: 

Country:  The  Netherlands,  Holland 
License  No.:  NA. 
Name  Number  001189 

Acronym:  Sunjin  Sliipping  Company, 

Ltd. 
DBA:  NA. 
Person  Type:  Non-vessel-operating 

common  carrier 
Street:  217  Broadway,  Suite  412 
City:  New  York 
State:  NY  10007 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001202 

Acronym:  Superior  B  and  C,  Inc. 

DBA:  NA. 

Person  Type:  Non-vesscl-operating 

common  carrier 
Street:  55  Dowd  Avenue 
City:  Elizabeth 
State:  N]  07201 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006103 

Acronym:  Tagship  Sales  International, 
Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  P.O  Box  350627 
City:  Fort  Lauderdale 
State:  FL  33335 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006371 

Acronym:  Tasman  Jebsen  New  Zealand 

Line 
DBA:NA. 
Person  Type:  Ocean  common  carrier 

(vessel  operating] 
Street:  9th  Fl.,  Air  New  Zeland  House,  1 

Queen  Street,  P.O.  Box  3917 
City:  Auckland.  New  Zealand 
State: 

Country:  New  Zealand 
License  No.:  NA. 
Name  Number  007058 

Acronym:  TCI  Carriers  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  14  West  Main  Street 
City:  Oyster  Bay 
State:  NY  11771 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000510 

Acronym:  Tem  Fresh  Exxpress 

DBA:  NA. 

Person  Type:  Non/vessel-operating 
common  carrier 


Street-  655  Montgomery  Street 

City:  San  Francisco 

State:  CA  94111 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  005797 

Acronym:  Texas  Antilles  Sliipping  Corp. 
Inc. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  P.O.  Box  1584 
City:  La  Porte 
State:  TX  77571 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007754 

Acronym:  Thermotank,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  2001  San  Sebastian 
City:  Houston 
State:  TX  77058 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006372 

Acronym:  Todd  Logistics,  Inc. 

DBA:  NA. 

Person  Type:  Non- vessel-opera  ting 

common  carrier 
Street  30  Pulaski  Street 
City:  Bayonne 
State:  N)  07002 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007753 

Acronym:  Todman  Express  Lines,  Inc 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  14802  N.  Dale  Mabry,  Suite  333 
City:  Tampa 
State:  FL  33624 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006714 

Acronym:  Topman  Express  lines.  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  Atlantic  Shipping  Agencies  Ltd.. 

14802  N.  Dale  Mabry,  Suite  333 
City:  Tampa 
State:  FL  33624 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007760 

Acronym:  Total  Transportation 
Corporation 

DBA:  NA. 

Person  Type:  Non- vessel-opera  ting 

common  carrier 
Street  429  Moon  Clinton  Rd. 
City:  Corapolis  > 
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State:  PA  15108 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  005488 

Acronym:  Trans-Med  Lines 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  C/O  OSTE.  1146  Hemoor 
City:  Beirut 
State: 

Country:  Lebanon 
License  No.:  NA. 
Name  Number:  007757 

Acronym:  Trans-Modal,  Inc 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  1121  North  Tower  Lane 
City:  Bensenville 
Stale:  IL  60106 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  0077&Z 

Acronym:  Trans-Oceanica  Paraguaya 
S.R.L. 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  Calle  Tte  V.  Kanonnikoff  998 
City:  Ascuncion,  Paraguay 
State: 

Country:  Paraguay 
License  No.:  NA. 
Name  Number  005785 

Acronym:  Trans-Orient  Express,  Inc. 

DBA:  NA, 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  149-10, 183  Street 
City:  Jamaica 
Sto/e;  NY  11413 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000596 

Acronym:  Transglobal  lines  Ltd. 

DBA:  NA. 

Person  Type:  Non- vessel-opera  ting 

common  carrier 
Street  6  Caledonia  Place 
City:  St.  Helier.  Jersey 
State:  NJ 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006171 

Acronym:  Transhansa  Projects,  Inc 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  21  West  Street— Suite  2306 
City:  New  York 
State:  NY  10006 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007756 

Acronym:  Translog,  S.A. 


DBA:  NA. 

Person  Type:  Non- vessel-opera  ting 

common  carrier 
Street  15  Ave  Des  Alpes 
City:  CH-1211  Geneva  1 
State: 

Country:  Switzerland 
License  No.:  NA. 
Name  Number  000585 

Acronym:  Transmar 

DBA:  Transmar 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  Suite  200,  3750  N.W.  28th  Street 
City:  Miami 
State:  FL  33142 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006819 

Acronym:  Transportacion  Maritima  Y 

Fluvial,  S.A.  De  Cv 
DBA:  Mayan  Line 
Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street  Moras  850,  Col.  Del  Valle 
City:  C.P.  03100.  Mexico,  D.F. 
State: 

Country:  Mexico 
License  No.:  NA. 
Name  Number  006607 

Acronym:  Transrose  Marine  Corporation 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  39  Broadway  Room  1801 
City:  New  York 
State:  NY  10006 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007752 

Acronym:  Tri-State  International 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  3910  E.  Coronado  Street,  #202 
City:  Anaheim 
State:  CA  92807 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006237 

Acronym:  Trinamco  International,  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  6595  N.W.  36th  Street.  Suite  103 
City:  Miami 
S/o/e;  FL  33166 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002778 

Acronym:  Triport  International,  Inc 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  822  Broadway 
City:  Bayonne 


State:  NY  07002 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  005789 

Acronym:  Twin  Express  Trailer 
Corporation 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  Bldg.  2141  (MIAD),  Miami  bit1 

Airport 
City:  Miami 
State:  FL  33148 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007769 

Acronym:  Unimodal  Container  Line 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  Phoenix  House,  New  Road 
City:  Rainham  Essex  Rml3  8R) 
State: 

Country:  Great  Britain 
License  No.:  NA. 
Name  Number  006153 

Acronym:  Union  Intemadonal  De 
Vapores,  S.A.  - — 

DBA:  Univsa  Lines 

Person  Type:  Ocean  common  carrier 
(vessel  operating) 

Street  P.O.  Box  172A-7A.  Avenida  5-10 
Zona  4 

City:  Guatemala 

State: 

Country:  Guatemala 

License  No.:  NA. 

Name  Number  006155 

Acronym:  United  American  Tank 
Container,  Inc. 

DB.A:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier,  ocean  freight 

forwarder  (independent) 
Street  P.O.  Box  837 
City:  Fulton  Beach 
State:  TX  78358 

Country:  United  States  of  America 
License  No.:  2510 
Name  Number  005405 

Acronym:  United  Cargo  Corporatioa 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  45  Rockefeller  Plaza 
Citv:  New  York 
Sta'te:  NY  10020 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001754 

Acronym:  Universal  Express 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street  3530  Wilshire  Blvd..  Suite  100-0 
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City:  Las  Angeles 

State:  CA  90010 

Country:  United  States  of  Aemrica 

License  No.:  NA. 

Name  Number  006674 

Acronym:  Ventana  Inc. 

DBA:NA.  - 

Person  Type:  Non-vessel-opcrating 

common  carrier 
Street-  36-50  31st  Street 
City:  Long  Island  City 
State:  NY  11106 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  000011 

Acronym:  Victory  International 
Transport 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  Building  No.  62.  Ofnce  No.  8 
City:  Port  Everglades  Station.  Ft. 

Lauderdale 
State:  FL  33316 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  000014 

Acronym:  VNV  Filserv 

DBA:  NA. 

Person  Type:  Non-vessel-optTuting 

common  carrier 
Street:  15825  Creenworth  Drive 
City:  La  Mirada 
State:  CA  90638 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  006374 

Acronym:  Weltrans  International  Corp. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  6F,  No.  73,  Fu  Hsin  N.  Rd. 
City:  Taipet,  Taiwan 
State: 

Country:  Taiwan 
License  No.:  NA. 
Name  Number:  006293 

Acronym:  West  Gulf  Services 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  P.O.  Box  41173 
City:  Houston 
State:  TX  77241 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  002842 

Acronym:  Westchase  Transportation 

Group,  Inc. 
DBA:  Westchase  Transportation  Group. 

Inc. 
Person  Type:  Non-vesscl-operating 

common  carrier 
Street:  9800  Richmond,  Suite  366 
City:  Houston 
State:  TX  77042 


Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001763 

Acronym:  World  Trade  Shipping 
Corporation 

DBA:  NA. 

Person  Type:  Ocean  common  carrier 

(vessel  operating) 
Street:  P.O.  Box  88 
City:  Oyster  Bay 
State:  NY  11771 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000121 

Acronym:  World  Transportation 
Services,  Inc.,  Agent 

DBA:  NA. 

Person  Type:  Agent — Rules  Tariff 

Street:  1331  H  Street,  N.W. 

City:  Washington 

State:  DC  20005 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  001803 

Acronym:  Worldline  Shipping  Co. 

(USA),  Inc. 
DBA:  NA. 
Person  Type:  Non-vessel-operating 

common  carrier 
Street:  C/O  Barry  Brcnno.  10777 

Northwest  Freeway 
City:  Houston 
State:  TX  77092 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007678 

Acronym:  Worldwide  Shipping  Co. 
(USA),  Inc. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  10777  Northwest  Freeway,  Suite 

500,  P.O.  Box  53180 
City:  Houston 
State:  TX  77052 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006697 

Acronym:  WylUe's  Worldwide  Shipping 
Corp. 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  431  Rutland  Road 
City:  Brooklyn 
State:  NY  11203 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000132 

Acronym:  YSH  International 

DBA:  NA. 

Person  Type:  Non-vessel-operating 

common  carrier 
Street:  5440  Pomona  Blvd. 
City:  Los  Angeles 
State:  CA  90022 


Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  006331 

|FR  Doc.  88-15367  Filed  7-7-«8;  8:45  am) 

WLUNO  COOC  (TlO-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Meetings:  Vital  and  Health  Statistics 
National  Committee 

action:  Notice  of  meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  Subcommittee  on  Medical 
Classification  Systems  established 
pursuant  to  42  USC  242k,  section 
306(k)(2)  of  the  Public  Health  Ser\ice 
Act,  as  amended,  announces  the 
following  Subcommittee  meeting 
(working  sesion). 

NAME:  National  Committee  on  Vital 
and  Health  Statistics  Subcommittee  on 
Medical  Classification  Systems. 

TIME  AND  DATE:  9:00  am— 5:00  pm— 
July  25. 1988.  9:00  am— 3:00  pm— July  26. 
1988. 

PLACE:  Hubert  H.  Humphrey 
Building,  Room  337 A,  200  Independence 
Avenue,  SW.,  Washington.  DC  20201. 

STATUS:  Open. 

PURPOSE:  The  purpose  of  this 
meeting  (working  session)  is  for  the 
Subcommittee  to  develop  various 
possible  options  for  future 
implementation  of  morbidity  guidelines 
and/or  a  clinical  modification  of  ICD-10. 
Formal  public  testimony  will  not  be 
taken  at  this  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Substantive  program 
information  as  well  as  summaries  of  the 
meeting  and  roster  of  Committee 
members  may  be  obtained  from  Richard 
).  Havlik.  M.D.,  Staff,  National 
Committee  on  Vital  and  Health 
Statistics.  Room  2-12,  Center  Building, 
3700  East  West  Highway.  Hyattsville. 
Maryland  20782.  telephone  (301)  43&- 
7050. 

Dated:  July  1. 1988. 
Elvin  Hilyar, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  88-15358  Filed  7-7-88:  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  8SN-02501 

Drug  Export;  Omade-A.F.® 
Spansule®  Capsules 

agency:  Food  and  Drug  Administration. 
ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Smith  Kline  &  French  Laboratories 
has  filed  an  application  requesting 
approval  for  the  export  of  the  human 
drug  Orande-A.F.*  Spanule*  Capsules  to 
Canada. 

ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudolf  Apodaca,  Division  of  Drug 
Labeling  Compliance  {HFD-310),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857, 
301-295-8063. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Smith  Kline  &  French  Laboratories,  a 
Smithkline  Beckman  Co.,  1500  Spring 
Garden  ST.,  P.O.  Box  7929.  Philadelphia, 
PA  19101,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
drug  Omade-A.F.*  Spansule*  Capsules, 
to  Canada.  This  product  is  indicated  for 
use  in  the  relief  of  allergy  symptoms. 
The  application  was  received  and  filed 
in  the  Center  fot  Drug  Evaluation  and 


Research  on  June  21, 1988,  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seem  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  )uly  8, 1988,  and 
to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  indentified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L.  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Evaluation 
and  Research  (21  CFR  5.44). 

Dated:  June  22, 1988. 
Sanunie  R.  Young, 

Deputy  Director,  Office  of  Compliance, 
Center  for  Drug  Evaluation  and  Research. 
|FR  Doc.  88-15334  Filed  7-7-88:  8:45  am) 

BILUNG  CODE  41C0-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Partition  agreement  between  ttie 
Cherokee  Nation  of  Oklahoma,  and  the 
Kaw,  Otoe-Missouria,  Pawnee,  Ponca, 
and  Tonkawa  Indian  Tribes  of 
Oklahoma 

f  une  20. 1988. 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Correction  of  Notice. 

date:  Effective  December  1. 1987. 

summary:  In  52  FR  45695,  published  on 
Tuesday.  December  1, 1987,  the 
following  correction  is  hereby  made: 
Appearing  on  page  45695,  colum  2.  the 
legal  description  on  line  30  is  corrected 
by  deleting  "NW  V4"  and  inserting  in  lieu 
thereof  "NEy4." 
Ross  O.  Swimmer, 
Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  88-15401  Filed  7-7-88:  8:45  am) 

BILLING  CODE  431&-22-II 


Bureau  of  Land  Management 

((AK-963-4213-15)  AA-503691 

Publication;  Alaska  Native  Clakns 
Selection;  Bethel  Nath^  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971. 43  U.S.C.  1601. 1613(a).  will  be 
issued  to  Bethel  Native  Corporation  for 
approximately  12.91  acres.  The  lands 
involved  are  in  the  vicinity  of  Bethel, 
Alaska: 

A  parcel  of  land  located  within 
portions  of  Section  11  and  14,  T.  8  N..  R. 
72  W.,  Seward  Meridian. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Tundra 
Drums.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  701  Street,  Box  13, 
Anchorage,  Alaska  99513.  ((907)  271- 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  August  8, 1988  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Ann|ohnson, 

Chief  Branch  ofCalista  Adjudication. 
[FR  Doc.  88-15307  Filed  7-7-88;  8:45  am) 

BILLING  CODE  4314KM-M 


Availability  of  Draft  Environmental 
Impact  Statement;  Minto  Flats 
Watershed,  AK 

agency:  Bureau  of  Land  Management. 
ACTION:  Notice  of  availability. 


summary:  Pursuant  to  section  102(2)c  of 
the  National  Environmental  Policy  Act 
of  1969,  as  amended,  the  Department  of 
the  Interior,  Bureau  of  Land 
Management  (BLM).  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
covering  placer  mining  within  portions 
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of  the  Minto  Flats  watershed,  which 
drains  into  the  Tanana  River. 

The  Minto  Fiats  watershed  is  defined 
as  those  lands  which  are  drained  by  the 
Tolovana  River.  Chatanika  River,  and 
Coldstream  Creelc.  The  three  drainages 
are  located  in  the  Yukon-Tanana  Hills 
Uplands,  which  is  in  East-Central 
Alaska,  bounded  by  the  Yukon  and 
Tanana  Rivers.  The  study  area  lies 
within  the  Circle,  Livengood.  and 
Fairbanks  quadrangles.  At  issue  are  the 
cumulative  impacts  of  multiple  placer 
mining  operations  on  the  environment; 
in  particular,  subsistence,  water  quality, 
and  visual  resources. 

A  Proposed  Action  and  two 
alternatives  incorporating  management 
options  ranging  from  emphasis  on 
regulations  under  43  CFR  3809  to  a  "no 
action"  alternative  are  presented.  The 
Proposed  Action  evaluates  BLM's 
conditions  of  approval  of  plans  of 
operations  for  placer  mining  in  the 
affected  watershed.  Environmental 
consequences  of  the  Proposed  Action 
and  two  alternatives  are  analyzed  and 
presented. 

DATES:  The  DEIS  will  be  available  for 
review  and  comments  from  July  11, 1988 
to  August  29, 1968.  Comments  received 
after  August  29  may  be  too  late  to  be 
integrated  into  the  Final  EIS  (FEIS). 
Public  meetings,  with  ANILCA  810 
subsistence  hearings  immediately 
following,  will  be  held  at  the  locations 
below  beginning  at  7:00  p.m.,  July  28. 
1988,  at  the  Noel  Wien  Library.  1215 
Cowles  Street  Fairbanks,  Alaska;  July 
27, 1968,  at  the  BLM  Anchorage  District 
Office.  6881  Abbott  Loop  Road. 
Anchorage.  Alaska;  August  9, 1988,  at 
the  Departmentof  Transportation 
building,  Livengood.  Alaska:  and  August 
10. 1988,  at  L,akeview  Lodge,  Minta 
Alaska.  The  public  meetings  in 
Anchorage  and  Fairbanla  will  also 
provide  the  opportunity  for  making 
comments  on  the  previously  released 
Fortymile  River  DEIS. 

AOORESKt:  Comments  on  the  DEIS 
should  be  sent  to  Richard  F.  Dworsky, 
3809  EIS  Project  Manager.  Alaska  State 
Office,  Bureau  of  Land  Management.  701 
C  Street.  Box  13,  Anchorage,  Alaska 
99513. 

KM  FURTHIR  IFOWWATIOW  CONTACT: 

Richard  Dworsky — Project  Manager,  or 
Page  Spencei^— Technir<U  Coordinator, 
at  (907)  271-3114.. 

Michael  |.  PMifaid. 

State  Director. 

|FR  Doc.  88-14997  Filed-7-7-68:  8:45  am] 

MLUNO  COOS  4310-M-M 


AvaHabNtty  Of  the  Racord  Of  Owision 
for  ttM  LoKVor  QHa  Soutti  Rosourco 
Managofnont  Plan,  ArliorM 

AOENCV:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
action:  Notice  of  Availability  of  the 
Record  of  Decision  for  the  Lower  Gila 
South  Resource  Management  Plan 
(RMP). _^_ 

SUMMANV:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1960,  the  Bureau  of  Land 
Management  has  prepared  a  Record  of 
Decision  (ROD)  for  the  Lower  Gila 
South  (RMP).  This  Record  of  Decision 
documents  die  approval  of  the  RMP  that 
will  guide  the  Lower  Gila  South 
planning  area  for  the  next  15  to  20  years. 
The  approved  RMP  addresses  the 
management  of  approximately  2,000,000 
acres  of  public  lands  in  southwestern 
Arizona.  The  planning  area  includes 
portions  of  La  Paz,  Maricopa.  Pima, 
Pinal  and  Yuma  Counties,  Arizona. 
SUPrLiMiNTARV  iNTOWMATiow:  Copies 
of  the  Record  of  Decision  are  available 
from  BLM's  Phoenix  District  OfRce.  2015 
West  Deer  Valley  Road,  Phoenix. 
Arizona  85027.  William  T.  Childress, 
Lower  Gila  Area  Manager,  may  be 
contacted  at  (602)  663-4464  for  further 
information.  Reading  copies  may  be 
reviewed  at  the  Phoenix  District  and 
BLM's  Arizona  State  Office,  3707  North 
Seventh  Street.  Phoenix.  Arizona  85011. 
(602)  241-5504. 

Date:  June  30. 1988. 
Henri  R.  BiMOO. 
District  Manager. 

[FR  Doc.  88-15346  Filed  7-7-86;  6:46  am] 
anjjNacooE  43io-ia-«i 

[NM-060-06-4220-901 

Roswall  District  Qrazhig  Advisory 
Board;  Masting 

aoency:  Bureau  of  Land  Management. 

Interior. 

action:  Roswell  District  Grazing 

Advisory  Board  Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Roswell  District  Grazing 
Advisory  Board. 

DATS:  Thursday.  August  11. 1988. 
beginning  at  10  a.m.  A  public  comment 
period  will  be  held  following  conclusion 
of  the  agenda. 

Location:  BLM  Roswell  District  Office, 
1717  West  Second  St.,  RoswelL  NM 
88201. 

FOR  FURTHER  INFORMATION  CONTACT 
David  L.  Man,  Associate  District 
Manager,  or  Terry  Keim.  Public  Affairs 


Specialist.  Bureau  of  Land  Management. 
P.  O.  Box  1397.  Roswell,  NM  88201,  (505) 
622-9042. 

SUPPUEMENTARV  MTORMATION:  The 
agenda  will  be  limited  to  discussion  of 
the  FY  89  Range  Improvement  Projects. 
The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  during  the 
public  comment  period  or  may  file 
written  statements.  Anyone  wishing  to 
make  an  oral  statement  should  notify 
the  Associate  District  Manager  by 
August  4, 1988.  Summary  minutes  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
during  regular  business  hours  within  30 
days  following  the  meeting.  Copies  will 
be  available  for  the  cost  of  duplication. 

David  LMsri. 

Associate  District  Manager 

(FR  Doc.  86-15402  Filed  7-7-88;  8:45  am) 

MLUNQ  COM  43tO-fe-M 


IUT-050-OS-4410-OS] 

RichfMd  District  Advisory  Council 
Masting 

aoency:  Bureau  of  Land  Management; 
Interior. 

action:  District  Advisory  Council 
Meeting. 


summary:  The  Richfield  District 
Advisory  Council  will  hold  a  meeting  on 
August  9, 1988  at  9:00  a.m.,  in  the  BLM 
District  Office.  150  East  900  North. 
Richfield,  Utah.  The  agenda  for  the 
meeting  will  be: 

1.  Review  of  the  National  Advisory 
Council  Resolutions. 

2.  Update  on  the  Deep  Creek 
Exchange. 

3.  Progress  update  on  Tabernacle  Hill. 

4.  The  Wilderness  Program. 

5.  Update  on  the  proposed  amendment 
to  the  RaPP  Act. 

6.  The  ORV  Program. 

7.  Fremont  River  Project 

8.  Clear  Spot  Rehabilitation. 

9.  Update  on  Henry  Mountain 
Coordinated  Resource  Management 
Proposal. 

The  meeting  is  open  to  the  public  and 
interested  persons  may  make  oral 
statements  to  the  Council  between  2:00 
p.m.  and  3K)0  p.m.  or  file  written 
comments  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management  ISO  East  900  Richfield. 
Utah  84701. 


Date:  June  29. 1988. 
Larry  R.  Oldroyd, 

District  Manager  Richfield  District  Office. 
|FR  Doc.  88-15316  Filed  7-7-68;  8:45  am] 

BILUNG  COUC  4310-OO-M 

(AZ-920-0S-4212-24;  A-229941 
Donation  of  Private  Lands 

June  29. 1988. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  donation  of  private 

lands  in  Cochise  County,  AZ. 

summary:  On  June  16, 1988,  the  United 
States  accepted  title  to  6.06  acres  of  land 
pursuant  to  section  205  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21,  1976  (43  U.S.C.  1715).  The 
land  designated  Lehner  Mammoth  Kill 
Site,  National  Historic  Landmark,  is 
located  in  the  NWy4NEy4,  section  21,  T. 
23  S.,  R.  22  E..  Gila  and  Salt  River 
Meridian.  Arizona. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  Caudio,  Arizona  State  Office,  P.O. 
Box  16563.  Phoenix,  Arizona  85011. 
Telephone  (602)  241-5534. 
SUPPLEMENTARY  INFORMATION:  The  land 
acquired  by  the  Federal  government  is 
internationally  recognized  as  one  of  the 
most  important  archaeological  sites  in 
the  New  World.  It  will  be  managed  in  a 
manner  consistent  with  its  scientific  and 
educational  values. 

)ohn  T.  Mezes, 

Chief,  Branch  of  Lands  and  Minerals 

Operations. 

|FR  Doc.  88-15308  Filed  7-7-68;  8:45  am| 

BILUNO  CODE  431»-32-M 

IID-943-08-4212-13;  1-21501] 

Issuance  of  Land  Exchange 
Conveyance  Document;  Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Exchange  of  public  and  private 

lands. 

summary:  The  United  States  has  issued 
an  exchange  conveyance  document  to 
Blaine  and  Connie  Larsen  of  Hamer, 
Idaho  83425,  for  the  following-described 
lands  under  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976: 
Boise  Meridian.  Idaho 

T.  8  N.,  R.  36  E. 

Sec.  2,  lot  4,  SWy4NWV4.  Wy2SWV4: 

Sec.  3.  lot  1.  SE'/4NEy4.  E'/iSE'A: 

Sec.  11.  NWV4NWy4; 

Sec.lZW%SEy4. 
r.  9  N..  R.  36  E. 

Sec.  22,  SEy4NWy4.  NEy4SWV4; 

Sec.  26,SEV4NWy4; 

Sec.  27,  W'/4; 


Sec.  28.  EV4SEy4NEy4,  E^/^E'/zSF.V*: 
Sec.  34,  N'ANVJV*.  SEy4SEy4: 

Sec.35.swy4swy4. 

T.  9  N..  R.  34  E. 

Sec.  4.  lot  4; 

Sec.  5.  lots  1.  2.  3.  and  4. 
T.  9  N.,  R.  37  E. 

Sec.  19,  lots  3  and  4; 

Sec.  30.  lot  1. 

Comprising  1,410.37  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following- 
described  lands: 

Boise  Meridian,  Idaho 

T.  8  N.,  R.  35  E. 

Sec.  22,  E%NEy4,  NWy4NEy4,  NViNWy4; 

Sec.  23,  S%NWy4.  NEy4SWy4. 
T.  9  N.,  R.  35  E. 

Sec.  1.  lots  1,  2,  and  3.  SMiNEyi. 

SEy4Nwy4,  NEy4Swy4.  Nwy4SEy4; 

Sec.  34.  SVz. 
T.  9  N.,  R.  36  E. 

Sec.  6.  lots  1  and  2,  SyjNEy4. 
T.  13  N.,  R.  39  E. 

Sec.  15,  NEy4SEy4; 

Sec.  16,  W%NWV4NEy4.  NWy4. 

SEy4Swy4; 

Sec.  21,  E%NWy4; 

Sec!  22.  wMiSwyi,  SEy4Swy4,  swy4SEy4. 

Comprising  1,620.16  acres  of  private  land. 

The  purpose  of  the  exchange  was  to 
acquire  non-federal  land  that  has  high 
public  value  for  wildlife.  The  public 
interest  was  well  served  through 
completion  of  this  exchange. 

The  values  of  the  federal  public  land 
and  the  non-federal  land  in  the 
exchange  were  appraised  at  $211,500 
and  $218,500  respectively.  The  exchange 
proponents,  Blaine  and  Connie  Larsen, 
waived  the  $7,000  difference  in  values. 

Dated:  June  30, 1966. 
|ohn  Davis, 

Acting  Deputy  State  Director  for  Operations. 
(FR  Doc.  86-15312  Filed  7-7-88;  8:45  am) 

BILUNG  CODE  4310-GG-M 


(10-943-08-4212-13;  1-22245] 

Issuance  of  Land  Exchange 
Conveyance  Document;  Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Exchange  of  public  and  private 

lands. 

summary:  The  United  States  has  issued 
an  exchange  conveyance  document  to 
James  E.  and  Lucile  H.  Campbell,  2019  E. 
2950  S.,  Wendell,  Idaho  83355,  for  the 
following-described  lands  under  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976: 

Boise  Meridian,  Idaho 

T.  7  S.,  R.  16  E. 
Sec.  19.  lot  2.  SEy4NWy4.  SWy4NEy4; 
Sec.  20,  EVi: 


Sec.  29.  W^/zNEV*.  NWy4SEy4. 
Comprising  545.01  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following- 
described  lands; 

Boise  Meridian,  Idaho 

T.  1  N.,  R.  16  E. 

Sec.  5,  swy4NEy4.  wviNwyi.  SEy4Nwy4. 
N%swy4.  Nwy4SEy4: 

Sec.  6,  NEy4,  NEViNWyi,  NEV4SEy4. 
T.  2  N..  R.  16  E. 
Sec.  34,  lots  1  and  2,  NEy4NEy4.  SM!NEy4. 

N%SEy4: 
Sec.  35,  lots  3  and  4,  NVVVi.  Ny2SWV4. 
Comprising  1.130.35  acres  of  private  land. 

The  purpose  of  the  exchange  was  to 
acquire  rough  and  mountainous  private 
lands  containing  critical  wildlife  habitat 
and  to  improve  the  manageability  of  the 
public  lands  for  both  livestock  and 
wildlife  habitat.  The  public  lands 
exchanged  adjoin  other  private  lands  in 
a  valley  bottom  setting  where  irrigated 
agricultural  crop  production  is  the 
primary  land  use.  The  public  interest 
was  well  served  through  completion  of 
this  exchange. 

The  values  of  the  federal  public  land 
and  the  non-federal  land  in  the 
exchange  were  appraised  at  $40,900  and 
$39,600,  respectively.  An  equalization 
payment  of  $1,300  was  paid  to  the 
United  States  by  James  Campbell. 

Dated:  July  1. 1966. 
John  Davis, 

Acting,  Deputy  State  Director  for  Operations. 
[FR  Doc.  88-15314  Filed  7-7-88;  8:45  am] 
BILUNG  CODE  4310-GG-M 


[NV-930-08-4212-11;  N-34192] 

Realty  Action;  Lease  of  Put>llc  Land  for 
Recreation  and  PulMic  Purposes; 
Douglas  County,  NV 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  Realty  Action 

classifying  public  land. 


SUMMARY:  The  following  described  10 
acres  of  public  land  has  been  examined 
and  identified  as  suitable  to  be 
classified  for  lease  under  the  Recreation 
and  Public  Purposes  Act  as  amended 
(43  U.S.C.  869.  et  seq.): 

Mount  Diablo  Meridian,  Nevada 

T.  12  N.,  R.  20  E., 

Stc.  13,  NEy4Nwy4Nwy4. 

The  Nevada  Department  of 
Transportation  has  requested  this  10 
acres  as  an  addition  to  the  Gardnerville 
Maintenance  Site.  The  land  will  be 
fenced  and  used  for  equipment  storage, 
a  mixing  table  and  stockpiles. 
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The  land  is  not  required  for  Federal 
projectB.  Classification  is  consistent 
with  Bureau  planning  for  tiiis  area  and 
will  be  in  the  public  interest 

The  lease,  when  issued,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservation  to  the  United 
States: 

1.  All  mineral  deposits  in  the  s  iid 
land,  and  to  it.  or  persons  authorized  by 
it.  the  right  to  prospect,  mine,  and 
remove  such  deposits  from  the  same 
under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management  Carson 
City  District  Office. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  pubUc  land 
laws  and  location  under  the  general 
mining  laws,  but  not  the  Recreation  and 
Public  Purposes  Act  and  the  mineral 
leasing  laws  and  material  sales.  The 
segregative  effect  of  this  notice  will 
terminate  as  specified  in  an  opening 
order  to  be  published  in  (he  Federal 
Register. 

For  a  period  up  to  and  including 
August  22, 1988,  interested  parties  may 
submit  comments  to  the  District 
Manager,  1535  Hot  Springs  Road,  Suite 
300,  Carson  City,  Nevada  88706-063^ 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective 
September  6. 1968. 

Dated  this  29th  day  of  |une  1968. 
Nonnan  U  Muiray, 

Acting  District  Manager.  Carson  City  District 
|FR  Doc.  88-15404  Filed  7-7-88:  8:45  amj 

WLUNO  COOC  43tO-HC-« 


(OW  »48  W  4a2»-11;  QP-0»-17«;  OR- 
3M47) 

Conveyance  of  PuMic  Land;  Order 
Providing  for  Opening  of  Land  In 
Oregon 

agency:  Bureau  of  Land  Management, 

Interior. 

actiom;  Notice. 

summary:  This  action  informs  the  public 
of  the  conveyance  of  30  acres  of  public 
land  out  of  Federal  ownership.  This 
action  will  also  open  160  acres  of 
reconveyed  land  to  surface  entry, 
mining  and  mineral  leasing. 


EPFECnVI  OATt:  August  12. 1068. 
FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan.  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-231-6906. 

tUFPLEMENTARY  INFORMATION: 

1.  Notice  is  hereby  given  that  in  an 
exchange  of  lands  made  pursuant  to 
section  206  of  the  Act  of  October  21. 
1976,  90  Stat.  2756,  43  U.S.C.  1716.  a 
patent  has  been  issued  transferring  30 
acres  of  land  in  Klamath  County. 
Oregon,  from  Federal  to  private 
ownership. 

2.  In  the  exchange,  the  follo*ving 
described  land  has  been  reconveyed  to 
the  United  States: 

Wiilametto  Maricttmi 

T.  40  S.,  R.  10  E., 

Sec  12.  EViSWV^; 

Sec.  13.  EV4NWV4. 

The  area  described  contains  180  acres  in 
Klamath  County. 

3.  At  8:30  a.m.,  on  August  12, 1968,  the 
land  described  in  paragraph  2  will  be 
open  to  operation  of  the  public  land 
laws  generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.m.,  on 
August  12, 1988,  will  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  will  be  considered  in 
the  order  of  filing. 

4.  At  6:30  a.m.,  on  August  12, 1988,  the 
land  described  in  paragraph  2  will  be 
open  to  location  and  entry  under  the 
United  States  mining  laws. 
Appropriation  of  land  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38,  shall  vest  no  rights  against  Uie 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

5.  At  8:30  a.m.,  on  August  12, 1988,  the 
land  described  in  paragraph  2  will  be 
open  to  applications  and  offers  under 
the  mineral  leasing  laws. 
CaUwrim  CrawliBid, 

Acting  Chief.  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  June  28. 1988. 
[FR  Doc.  ae-l&313  Filed  7-7-88:  8:45  am] 
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Resource  Management  Plans  for  NeNia 
Ah- Forco  Range.  NV 

June  30. 1968. 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  intent  to  prepare  a 
resource  plan  for  the  Nellis  Air  Force 
Range  in  accordance  with  Pub.  L.  (Pub. 
L.)  99-606  (Military  Lands  Withdrawal 
Act  of  November  6, 1986):  and  an 
invitation  for  the  public  to  participate  in 
the  identification  of  issues,  review  of 
planning  criteria,  and  formulation  of 
alternatives  for  the  plan. 

summary:  This  notice  describes  the 
action  to  be  analyzed  for  the  Nellis  Air 
Force  Range  Resource  Plan,  the 
geographic  area  affected,  the  anticipated 
issues  and  preliminary  planning  criteria 
and  alternatives,  the  disciplines  to  be 
used  to  prepare  the  plan,  the  kind  and 
extent  of  public  participation  activities 
and  the  Bureau  of  Land  Management 
(BLM)  office  to  contact  for  further 
information. 

DATES:  Public  comment  and 
participation  are  integral  parts  of  the 
planning  process.  Written  comments  on 
the  preliminary  issues,  planning  criteria. 
and  alternatives  should  be  sent  to  the 
Area  Manager,  Bureau  of  Land 
Management,  Caliente  Resource  Area. 
P.O.  Box  237.  Caliente,  Nevada  89008  no 
later  than  August  12, 1988.  Three 
informal  public  workshops  are 
scheduled  for  Tuesday,  July  26, 1988  at  7 
p.m.  at  the  Lincoln  County  Annex,  100 
South  1  West,  Alamo,  Nevada; 
Wednesday.  July  27. 1988  at  7  p.m.  at  the 
Tonopah  Convention  Center,  301 
Brougher,  Tonopah.  Nevada;  and 
Thursday.  July  28. 1988  at  7  p.m.  at  the 
BLM  Us  Vegas  District  Office,  4765 
West  Vegas  Drive,  Las  Vegas,  Nevada. 
FOR  FURTHER  INFORMATION  CONTACT 
Curtis  G.  Tucker,  Area  Manager. 
Caliente  Resource  Area.  Bureau  of  Land 
Management,  P.O.  Box  237.  Caliente. 
Nevada  89006,  (702)  726-3141. 
SUPPUEMENTAL  INFORMATION: 
1.  Description  of  the  Proposed  Manniiig 
Action 

As  a  result  of  the  Military  Lands 
Withdrawal  Act  1986.  the  Bureau  of 
Land  Management  (BLM)  will  prepare  a 
resource  plan  for  the  Nellis  Air  Force 
Range.  This  Act  states  that  the 
Secretary  of  the  Interior,  in  consultation 
with  the  Secretary  of  the  Air  Force,  will 
develop  a  resource  plan  for  the  area 
withdrawn. 

This  plan  shall— (1)  be  consistent  with 
applicable  law:  (2)  be  subject  to 


conditions  and  restrictions  as  may  be 
necessary  to  permit  the  military  use  of 
such  lands  for  the  purpose  specified  in 
the  withdrawal:  (3)  include  such 
provisions  as  may  be  necessary  for 
proper  management  and  protection  of 
the  resources  and  values  iif  such  areas; 
and  (4)  be  developed  not  later  than  three 
years  after  the  date  of  enactment  of  this 
Act  (November  6, 1989). 

2.  The  Geographic  Area  Covered  by  the 
Resource  Plan 

The  Nellis  Ah-'Force  Range  includes 
lands  comprising  approximately 
2,945.000  acres  oT  land  in  Cleric,  Nye. 
and  Lincoln  Counties,  Nevada.  A  copy 
of  the  legal  deBcnpHammKUkmwmp 
depicting  the  involved  lands  are  on  Tile 
for  public  inspection  in  the  foUowiag 
offices: 
Director  (322),  .Bureau  of  Land 

Management.  Room  3643,  Interior 

Bldg..  18th  and  C  Streets,  NW., 

Washington,  DC  20240. 
State  Director,  Bureau  of  Land 

Management.  Nevada  State  Office. 

P.O.  Box  12000, 850  Harvard  Way, 

Reno.  Nevada  89520. 
District  Manager.  Bureau  of  Land 

Management  Las  Vegas  District 

Officer.  4765  Vegas  Drive,  P.O.  Box 

26569,  Las  Vegas,  Nevada  89126. 
Director,  U.S.  Fish  and  Wildlife  Service, 

Room  3256.  Interior  Bldg..  18th  and  C 

Street.  NW..  Washington.  DC  20240. 
Director,  U.S.  Fish  &  Wildlife  Service, 

Lloyd  500  Bldg.,  Suite  1082.  SDOJ^B^ 

Multnomah  Street,  Porflana,  Oregon 

972S2. 
Commander.  Nellis  Air  Force  Base, 

5547Th  Range  Group/DOX,  Nellis  Air 

Force  Base,  Nevada  89191. 
Office  of  the  Secretary.  Department  of 

Defense,  The  Pentagon.  Washington. 

DC  2D3O1-1000. 
Area  Manager,  Bureau  of  Land 

Management,  Caliente  Resource  Area, 

P.O.  Box  237  Caliente,  Nevada  89008. 

3.  General  Types  of  Issues  Anticipated 

The  public  is  invited  to  participate  in 
the  identification  of  issues  related  to  the 
Nellis  Air  Force  Range  Resource  Plan.as 
required  by  Pub.  L  99-606.  The 
following  planning  issues  are 
anticipated: 

A.  Wild  Horse  and  Burro  Management 

Determine  if  the  current  objectix'es  of 
the  wild  horse  and  burro  activity  plan 
are  adequate. 

A  consultation  and  coordination 
process  was  undertaken  in  1964-85  to 
prepare  a  Herd  Management  AreaPhn 
(HMAP)  for  the  Nellis  Range  Complex/ 
Nevada  Wild  Horse  Range.  An 
appropriate  management  level  of  2,000 
animals  was  identified. 


The  resource  plan  will  reference  and 
update,  if  necessary,  existing 
management  direction  for  the  wild 
horses  on  the  Nellis  Range. 

B.  Vegetation 

Determine  what  vegetative  condition 
is  desirable  and  what  management 
actions  are  needed  to  obtain  and 
maintain  that  condition.  Determine  what 
special  management  actions  are  needed 
to  protect  Threatened  or  Endangered 
(T8£)  plant  species. 

C.  Wildlife 

Determine  wildlife  habitat  objectives 
for  existing  wildlife  species  and  what 
areas  require  habitat  management 
plans.  Determine  what  special 
management  actions  are  needed  to 
protect  T&E  animal  species. 

D.  Cultural  Resource 

Determine  what  special  management 
actions  are  needed  for  the  protection  of 
archeological  and  historical  sites. 

4.  Preliounary  Planning  Criteria 

The  public  is  invited  to  participate  in 
the  development  of  planning  criteria  to 
guide  the  data  collection,  analysis  and 
decision  making  during  planning. 

Preliminary  planning  criteria  for  the 
Nellis  Range  Resource  Plan  call  for  the 
following: 

A.  Recognize  that  the  lands  on  the 
Nellis  Range  are  reserved  for  use  by  the 
Secretary  of  the  Air  Force:  (1)  As  an 
armament  and  high-hazard  testing  area; 
(2)  for  training  for  aerial  gunnery, 
rocketry,  lelectronic  warfare,  and  tactical 
maneuvering  and  air  support;  and  (3) 
subject  to  other  defense-related 
purposes  consistent  with  the  purposes 
specified  in  the  Act 

B.  the  Nellis  Range  Resource  Plan  will 
not  address  access  per  se,  but  will 
address  the  extent  to  which  access 
restrictions  and  limitations  have  a 
bearing  on  the  resource  management 
issues  identified  for  analysis  in  this 
resource  plan. 

C.  A  Memorandum  of  Understanding 
between  the  Secretary  of  the  Interior 
and  Secretary  of  the  Air  Force  shall  be 
prepared  to  implement  the  resource 
plan.  Any  such  memorandum  of 
understanding  shall  provide  that  the 
Director  of  the  Bureau  of  Land 
Management  will  provide  assistance  in 
the  suppression  of  fires  resulting  from 
the  military  use  of  lands  withdrawn  if 
requested  by  the  Secretary  of  the 
military  department  concerned. 

D.  Lands  within  the  Desert  National 
Wildlife  Range  will  be  managed  in 
accordance  with  the  National  Wildlife 
Refuge  System  Administration  Act  of 
1966,  and  other  applicable  laws  and  will 


not  be  changed  or  modified  by  this 
resource  plan. 

E.  Relegate  site-specific  resource 
management  direction  to  the  existing 
activity  plan  (e.g.  Nellis  Range 
Complex/Nevada  Wild  Horse  Range 
Wild  Horse  Herd  Management  Area 
Plan  and  Environmental  Assessment). 

F.  Apply  the  principles  set  forth  in  the 
Military  Lands  Withdrawal  Act  of 
November  6, 1966  (Pub.  L  99-606). 

G.  Use  a  systematic  interdisciplinary 
approach  to  achieve  integrated 
consideration  of  physical,  biological, 
economic  social,  and  environmental 
aspects  of  public  land  management. 

H.  Rely  on  available  inventories  of  the 
iands  withdrawn  by  Pub.  L  99-606 
(identified  as  the  Nellis  Air  Force 
Ra^geJ,iheir  resources,  and  other  values 
to  reach  sound  management  decisions. 

I.  Give  consideration  to  present  and 
potential  uses  of  the  lands  withdrawn 
by  Pub.  L  99-606,  as  defined  in  the  Act 

J.  Consider  impacts  of  uses  on 
adjacent  or  nearby  non-Federal  lands 
and  on  non-public  land  surface  over 
federally-owned  minerals. 

K.  Weigh  long-term  benefits  and 
detriments  against  short-term  benefits 
and  detriments. 

L  Comply  fully  with  applicable 
pollution  control  laws,  including  State 
and  Federal  air,  water,  noise,  or  other 
pollution  standards  or  implementation 
plans,  consistent  with  the  stated 
purpose  of  the  Nellis  Range  withdrawal 

M.  Coordinate  BLM  resource 
inventory,  planning  and  management 
activities  with  the  resource  planning  and 
management  programs  of  other  Federal 
departments  and  agencies.  State  and 
local  governments,  and  Indian  tribes  to 
the  extent  consistent  with  the  laws 
governing  the  administration  at  the 
lands  withdrawn  by  Pub.  L  99-606.  as 
defined  in  the  Act 

5.  Preliminary  Plan  Alternatives 

The  public  is  invited  to  participate  in 
the  formulation  of  alternatives  to  be 
analyzed  in  the  plan  and  associated 
environmental  impact  statement.  The 
No  Action  Alternative  and  a  Resource 
Management  Alternative  (Alternative 
A),  at  a  minimum,  will  be  analyzed. 

6.  Disciplines  Represented  on4be 
Planning  Team 

An  interdisciphnary  team 
representing  the  fallowing  disciplines 
will  be  assigned  to  this  planning  effort: 
planning  coordination,  wildlife,  wild 
horses  and  burros,  cultural  resources, 
hydrolc^,  and  fire  management.  All 
documentation  will  be  reviewed  by  an 
interdisciplinary  team. 
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7.  Public  Participation 

Public  comment  is  currently  solicited 
in  regards  to  the  anticipated  issues, 
preliminary  planning  criteria  and 
alternatives.  Three  informal  public 
workshops  to  address  these  three  items 
are  scheduled  for  July  26-28, 1988  (see 
above  for  locations  and  times). 

Persons  interested  in  participating  in 
the  planning  process  should  submit  their 
name  and  address  for  inclusion  on  the 
Nellis  Range  Resource  Plan  mailing  list 
to  Bureau  of  Land  Management, 
Caliente  Resource  Area.  P.O.  Box  237, 
Caliente,  Nevada  89008. 

An  additional  opportunity  for  public 
comment  will  be  offered  after 
publication  of  the  Draft  Resource  Plan 
and  Environmental  Impact  Statement. 

8.  Location  of  Planning  Documents 

Planning  documents  and  other 
pertinent  materials  may  be  examined  at 
the  Caliente  Resource  Area  Office 
located  in  Caliente.  Nevada  between 
7:30  a.m.  and  4:15  p.m.  Monday  through 
Friday. 

Edward  F.  Spang, 
Slule  Director.  Nevada. 
|FR  Doc.  8ft-15310  Filed  7-7-88:  8:45  am| 
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Special  Rules  and  Regulations  for  the 
Steese  National  Conservation  Area  et 
al. 

These  special  rules  and  regulations 
apply  to  all  lands  and  water  surfaces 
within  the  Steese  National  Conservation 
Area  (Steese  NCA),  the  Pinnell 
Mountain  National  Recreation  Trail,  the 
Bedrock  Creek  Campground,  and  the 
Ketchum  Creek  Campground,  as  shown 
on  the  Steese  National  Conservation 
Area  Off-Road  Vehicle  Designations 
Map,  and  are  subject  to  valid  existing 
rights. 

This  order  is  issued  pursuant  to  43 
CFR  Subpart  8364.1  and  implements 
provisions  of  the  Steese  NCA  Resource 
Management  Plan  signed  on  February  2, 
1986.  This  order  will  remain  in  effect 
until  rescinded  or  modifled  by  the 
District  Manager,  Steese/White 
Mountains  District. 

1.  Motorized  Equipment 

a.  The  operation  of  off-road  vehicles 
(ORVs)  is  restricted  in  some  areas.  See 
the  Steese  National  Conservation  Area 
Off-Road  Vehicle  Designations  Map  for 
information  on  designated  ORV  use 
areas. 

b.  The  use  of  motorized  equipment  for 


mineral  collection  for  personal  use  is 
prohibited.  Mineral  collection  for 
personal  recreation,  using  a  gold  pan, 
shovel,  portable  sluice  box  (maximum 
size  is  16"  x  5').  rocker  box.  or  other 
non-motorized  means  is  allowed, 
without  written  authorization,  in  areas 
where  there  are  no  existing  mining 
claims  or  private  lands.  The  use  of 
motorized  equipment  permitted  under  43 
CFR  Subpart  3809  may  require  written 
authorization  from  the  District  Manager, 
Steese/White  Mountains  District. 

c.  The  use  of  hovercraft  or  airboats  is 
prohibited. 

2.  Occupancy  and  Use 

a.  Camping  at  one  site  or  campground 
within  the  area  covered  by  this  order  for 
a  period  longer  than  ten  (10)  days 
(consecutive  days,  in  the  case  of  a 
campground)  in  any  one  calendar  year 
is  prohibited  without  written 
authorization  from  the  District  Manager. 
Steese/White  Mountains  District. 

b.  The  discharging  of  firearms  within 
one-quarter  (Vi)  mile  of  campgrounds 
and  public  recreation  cabins,  as  well  as 
across  or  along  roads  and  trails,  is 
prohibited. 

c.  Leaving  burning  or  smoldering 
campfires  unattended  is  prohibited. 

d.  Subject  to  valid  existing  rights, 
construction  of  permanent  or  semi- 
permanent structures,  including  cabins, 
caches,  water  dams,  or  diversions 
without  written  authorization  from  the 
District  Manager,  Steese/White 
Mountains  District  is  prohibited. 

The  foregoing  provisions  are  not 
applicable  to  any  federal,  state,  or  local 
law  enforcement  officer  or  any  member 
of  any  organized  rescue  or  fire 
suppression  force  in  the  performance  of 
an  official  duty. 

Maps  identifying  designated  areas  are 
available  at  the  office  listed  below.  Any 
person  convicted  of  violating  this  order 
is  subject  to  the  penalties  prescribed  in 
43  CFR  Subpart  8340.0-7  and/or  43  CFR 
8360.0-7. 

Direct  questions  and  responses  to: 
Steese/White  Mountains  District 
Manager,  Bureau  of  Land  Management, 
1541  Gaffney  Road,  Fairbanks,  Alaska 
99703.  (907)  356-5367. 

Dale:  June  27. 1988.  '- 

Donald  E.  Runberg, 

District  Manager,  Steese/White  Mountains 
District. 

(PR  Doc.  88-15408  Filed  7-7-88:  8:45  am) 
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Special  Rules  and  Regulations  for  the 
White  IMountains  National  Recreation 
Area  et  aL 

These  special  rules  and  regulations 
apply  to  all  lands  and  water  surfaces 
within  the  White  Mountains  National 
Recreation  Area  (WMNRA),  that  portion 
of  BLM-managed  lands  between  the 
WMNRA  and  the  Steese  and  Elliott 
Highways,  and  the  Cripple  Creek 
Campground,  as  shown  on  the  White 
Mountains  National  Recreation  Area 
Off-Road  Vehicle  Designation  Map,  and 
are  subject  to  valid  existing  rights. 

The  order  is  issued  pursuant  to  43 
CFR  Subpart  8364.1  and  implements 
provisions  of  the  White  Mountains  NRA 
Resource  Management  Plan  signed  on 
February  2. 1986.  This  order  will  remain 
in  effect  until  rescinded  or  modified  by 
the  District  Manager,  Steese/White 
Mountains  District. 

1.  Motorized  Equipment 

a.  The  operation  of  off-road  vehicles 
(ORVs)  is  restricted  in  some  areas.  See 
the  White  Mountains  National 
Recreation  Area  Off-Road  Vehicle 
Designations  Map  for  information  on 
designated  ORV  use  areas. 

b.  The  use  of  motorized  equipment  for 
mineral  collection  for  personal  use  is 
prohibited.  Mineral  collection  for 
personal  recreation,  using  a  gold  pan, 
shovel,  portable  sluice  box  (maximum 
size  is  16*  x  5'),  rocker  box,  or  other 
non-motorized  means  is  allowed, 
without  written  authorization,  in  areas 
where  there  are  no  existing  mining 
claims  or  private  lands.  The  use  of 
motorized  equipment  permitted  under  43 
CFR  Subpart  3809  may  require  written 
authorization  from  the  District  Manager. 
Steese/White  Mountains  District. 

e.  The  use  of  hovercraft  or  airboats  is 
prohibited. 

2.  Occupancy  and  Use 

a.  Camping  at  one  site  or  campground 
within  the  area  covered  by  this  order  for 
a  period  longer  than  ten  (10)  days 
(consecutive  days,  in  the  case  of  a 
campground)  in  any  one  calendar  year 
without  written  authorization  from  the 
District  Manager.  Steese/White 
Mountains  District  is  prohibited. 

b.  Under  the  authorities  of  36  CFR  71 
and  43  CFR  8372.1.  a  daily  use  fee  of 
$15.00  per  party  is  collected  in  advance 
for  overnight  occupancy  of  public  use 
recreation  cabins  located  in.  and 
associated  with,  the  White  Mountains 
National  Recreation  Area.  Holders  of 
Golden  Age  or  Golden  Access  Passports 
pay  at  a  rate  df  50  percent  of  the  daily 
use  fee. 
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Users  must  register  prior  to  occupying 
a  public  recreation  cabin.  Reservations 
may  be  made  up  to  30  days  in  advance, 
but  must  be  paid  for  at  the  time  they  are 
made,  or  within  48  hours  if  reserving  by 
phone.  The  original  signed  permit  must 
accompany  the  user(8)  during  their  stay 
at  the  cabin(s).  Maximum  stay  is  three 
consecutive  nights  per  cabin. 

The  following  cabins  located  within  or 
near  the  White  Mountains  National 
Recreation  Area  are  specialized  sites 
requiring  special  recreation  use  permits 
and  fees: 

Colorado  Creek  Cabin 
Windy  Gap  Cabin 
Borealis-Lrfevre  Cabin 
Moose  Creek  Cabin 
Cripple  Creek  Cabin 

c.  The  discharging  of  firearms  within 
one-quarter  (Vi)  mile  of  campgrounds 
and  public  recreation  cabins,  as  well  as 
across  or  along  roads  and  trails,  is 
prohibited. 

d.  Leaving  burning  or  smoldering 
campfires  unattended  is  prohibited. 

e.  Subject  to  valid  existing  rights, 
construction  of  permanent  or  semi- 
permanent structures,  including  cabins, 
caches,  water  dams,  or  diversions 
without  written  authorization  from  the 
District  Manager.  Steese/White 
Mountains  District  is  prohibited. 

The  foregoing  provisions  are  not 
applicable  to  any  federal,  state,  or  local 
law  enforcement  officer  or  any  member 
of  any  organized  rescue  or  fire 
suppression  force  in  the  performance  of 
an  official  duty. 

Maps  identifying  designated  areas  are 
available  at  the  office  listed  below.  Any 
person  convicted  of  violating  this  order 
is  subject  to  the  penalties  prescribed  in 
43  CFR  Subpart  8340.0-7  and/or  43  CFR 
8360.0-7. 

Direct  questions  and  responses  to: 
Steese/White  Mountains  District 
Manager.  Bureau  of  Land  Management. 
1541  Gaffney  Road.  Fairbanks.  Alaska 
99703,  (907)  356-5367. 

Date:  |une  27, 198& 
Donald  E.  Runbeis. 

District  Manager.  Steese/White  Mountains 
District 

|FR  Doc.  88-15407  Filed  7-7-88;  8:45  amj 
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(AZ-»42-4»-4SaO-12] 

Artiona;  mmg  Of  Plato  ol  Survey 

1.  The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arizona  State  Office.  Phoenix. 
Arizona,  on  the  dates  indicated: 

A  supplemental  j)lat  showing 
amended  lottings  created  by  the 


cancellation  of  the  survey  of  the 
unpatented  Good  Luck  No.  1.  Good  Luck 
No.  2  and  Protection  XIII  lodes.  M.S. 
3768  and  the  segregation  of  H.E.S.  62 
and  H.E.S.  76  in  section  5,  Township  12 
North.  Range  1  East.  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted  May 
24. 1988.  and  was  officially  filed  May  31. 
1988. 

A  supplemental  plat  showing 
amended  lottings  created  by  the 
segregation  of  H.E.S.  62,  H.E.S.  76,  H.E.S. 
340.  the  Trinity  lode,  M.S.  1597,  the 
Grand  Central  lode,  M.S.  1769.  and  the 
Protection  XII  lode.  M.S.  in  3768,  in 
section  6,  Township  12  North.  Range  1 
East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  May  24, 1988. 
and  was  officially  filed  May  31. 1988. 

A  supplemental  plat  showing 
amended  lottings  created  by  the 
cancellation  of  the  survey  of  the 
unpatented  Grape  Vine.  West  Side  1 
and  Good  Luck  No.  2  lodes.  M.S.  3768.  in 
sections  7  and  8.  Township  12  North. 
Range  1  East.  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted  May 
"24. 1988,  and  was  officially  filed  May  31. 
1988. 

These  plats  were  prepared  at  the 
request  of  the  U.S.  Forest  Service. 
Prescott  National  Forest. 

A  plat  representing  a  dependent 
resurvey  of  a  portion  of  the  east 
boundary  and  a  portion  of  the 
subdivisional  lines,  and  metes-and- 
bounds  surveys  in  section  24.  Township 
2  North.  Range  6  East.  Gila  and  Salt 
River  Meridian.  Arizona,  was  accepted 
June  15. 1988,  and  was  officially  filed 
June  17, 1988. 

This  plat  was  prepared  at  the  request 
of  the  Arizona  State  Land  Department. 

A  plat  representing  a  dependent 
resurvey  of  a  portion  of  the  east 
boundary  and  a  portion  of  the 
subdivisional  lines,  and  die  survey  of 
subdivisions  and  metes-and-bounds  in 
section  13,  Township  20  North,  Range  6. 
East.  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  June  29. 1988. 
and  was.officially  filed  June  30. 1988. 

This  plat  was  prepared  at  the  request 
of  the  Federal  Land  Exchange.  Inc. 
A  plat  representing  a  dependent 
resurvey  of  the  south,  east.  west,  and 
north  boundaries  and  the  subdivisional 
lines,  and  the  survey  of  the  subdivision 
of  certain  sections  in  Township  26 
North.  Range  29  East  Gila  and  Salt 
River  Meridian.  Arizona,  was  accepted 
June  17. 1988,  and  was  officially  filed 
June  20. 1988. 

This  plaf  was  prepared  at  the  request 
of  the  Bureau  of  Indian  Affairs.  Navajo 
Area  Office,  Window  Rock.  Arizona. 
A  plat  (in  3  sheets)  representing  a 
dependent  resurvey  of  a  portion  of  the 
east  boundary  (Gila  and  Salt  River 


Meridian)  and  a  portion  of  the 
subdivisional  lines,  and  a  survey  of 
subdivisions  in  section  14,  Township  5 
North,  Range  1  West  Gila  and  Salt 
River  Meridian,  Arizona,  was  accepted 
May  9, 1988,  and  was  officially  filed 
May  13, 1988. 

A  plat  (in  3  sheets)  representing  a 
dependent  resurvey  of  a  portion  of  the 
west  boundary  and  a  portion  of  the 
subdivisional  lines  in  Township  3  North. 
Range  5  West  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  May  9. 
1988,  and  was  officially  filed  May  13, 
1988. 

A  plat  (in  6  sheets)  representing  a 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  and  metes-and- 
bounds  surveys  in  certain  sections  in 
Township  3  North,  Range  6  West.  Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  May  9, 1988,  and  was  officially 
filed  May  13, 1988. 

A  supplemental  plat  showing 
amended  lotting  created  by  the 
segregation  of  the  Central  Arizona 
Project  Canal  in  section  6,  Township  2 
North,  Range  7  West  Gila  and  Salt 
River  Meridian,  Arizona,  was  accepted 
May  9, 1988.  and  was  officially  filed 
May  13. 1988. 

A  plat  (in  4  sheets)  representing  a 
dependent  resurvey  of  portions  of  the 
south,  east  and  west  boundaries  and  a 
portion  of  subdivisional  fines,  and  a 
metes-and-bounds  survey  in  section  32. 
Township  3  North.  Range  7  West.  Gila 
and  Salt  River  Meridian.  Arizona,  was 
accepted  May  9. 1988.  and  was  officially 
filed  May  13. 1988. 

A  plat  (in  4  sheets)  representing  a 
dependent  resurvey  of  portions  of  the 
east  and  north  boundaries  and  a  portion 
of  the  subdivisional  lines,  and  metes- 
and-bounds  surveys  in  certain  sections 
in  Township  2  North.  Range  8  West.  Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  May  9, 1988.  and  was  officially 
filed  May  13, 1988. 

These  plats  were  prepared  at  the 
request  of  Bureau  of  Land  Management, 
Phoenix  District  Office. 

A  supplemental  plat  showing  a 
subdivision  of  original  lots  2  and  3, 
section  5.  Township  1  South.  Range  23 
West.  Gila  and  Salt  River  Meridian, 
Arizona,  as  accepted  April  5. 1988.  and 
was  officially  filed  April  8. 1988. 

This  plat  was  prepared  at  the  request 
of  Bureau  of  Land  Management  Yuma 
District  Office. 

A  plat  representing  a  dependent 
resurvey  of  a  portion  of  the  east 
boundary  of  Township  22  South.  Range 
22  East  and  a  portion  of  the 
subdivisional  lines,  and  a  survey  of  the 
subdivisions  in  section  18  in  Township 
22  South.  Range  23  East.  Gila  and  Salt 
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River  Meridian,  Arizona,  was  accepted 
May  25, 1988,  and  was  officially  filed 
|une  1, 1988. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Safford  District  Office. 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  file  and  are  available  to  the  public 
for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management, 
P.O.  Box  16563,  Phoenix,  Arizona  85011. 
lames  P.  Kelley, 

Chief.  Branch  of  Cadastral  Survey. 

|KR  Uoc.  8^-15349  Filed  7-7-88;  8:45  am| 

MLLING  COM  4310-3a-M 


IID-943-06-4520-121 

Filing  Plats  of  Survey;  ldalK> 

AGENCY:  Bureau  of  Land  Management, 
Interor. 

The  plats  of  survey  of  the  following 
lands  were  officially  filed  in  the  Idaho 
State  Office.  Bureau  of  Land 
Management,  Boise,  Idaho  on  the  dates 
hereinafter  stated: 

Boise  Meridian.  Idaho 

T.  17  N.,  R.  2  W..  accRpled  March  15.  1988, 
officially  filed  |une  3. 1988. 

T.  14  N..  R.  IB  E..  accepted  March  23.  1988. 
officially  filed  April  13. 1988. 

T.  9  S..  R.  25  E..  accepted  April  4. 1968. 
officially  filed  April  26, 1988. 

T.  20  N.,  R.  22  E..  accepted  April  29. 1988, 
officially  Tiled  May  19. 1988. 

T.  13  S..  R.  25  E.,  accepted  April  21. 1988, 
officially  filed  )une  13. 1968. 

T.  45  N..  R.  6  W.,  accepted  May  9. 1988. 
officially  filed  |une  22, 1988. 

T.  15  N.,  R.  25  E.,  accepted  May  12. 1988, 
officially  filed  |une  29, 1988. 

The  above  plats  represent  dependent 
resurveys  and  subdivisions. 

Inquiries  about  these  lands  should  be 
addressed  to  Chief,  Branch  of  Cadastral 
Survey,  Idaho  State  Office,  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho  83706. 

Dated:  |une  30, 1968. 
Anita  Mayers, 

Actinf;  Chief  Land  Services  Section. 
(FR  Doc.  88-15317  Filed  7-7-68;  8:45  am) 
MLLmo  cooe  4310-00-« 

iOR-943-08-4520-12:  GP8-178I 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamelte  Meridian 

Oregon 

T.  31  S..  R.  12  W.,  accepted  May  20, 1988. 
T.  30  S.,  R.  3  W.,  accepted  June  10. 1988. 
T.  39  S..  R.  11  ViE.,  accepted  June  10. 1988. 
T.  29  S.,  R.  10  W.,  accepted  )une  ^7. 1986. 
T.  26  S.,  R.  10  W.,  accepted  June  24, 1966. 

T.  8  S..  R.  11  E..  accepted  June  24. 1968. 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(8).  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  afflrmed. 

The  plat(s]  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  825  NE. 
Multnomah,  Portland,  Oregon  97208,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plat(s)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  Director, 
Bureau  of  Land  Management,  Portland, 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  o^icial  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT. 
Bureau  of  Land  Management,  825  NE. 
Multnomah  Street,  P.O.  Box  2965. 
Portland,  Oregon  97208. 

Dated:  )une  30, 1988. 
B.  LaVelle  Black, 

Chief  Branch  of  Lands  and  Minerals 

Operations. 

|FR  Doc.  88-15318  Filed  7-7-88;  8:45  am) 

BILLING  COOC  4310-33-11 


(OR-943-<W-4520-12:  QPS-1741 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  forty-five  (45) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Washington 
T.  36  N.,  R.  19  E. 

The  plat  of  T.  36  N.,  R.  19  E., 
Willamette  Meridian,  Washington, 
represents  a  dependent  resurvey  of  a 
portion  of  Homestead  Entry  Survey  No. 
95  and  Homestead  Entry  Survey  No.  226. 
designed  to  restore  the  comers  in  their 
true  original  locations  according  to  the 
best  available  evidence,  and  the  metes- 
and-bounds  survey  of  Tract  39.  T.  36  N.. 
R.  19  E..  Willamette  Merridian, 
Washington.  The  plat  returns  areas  of 
unsurveyed  land  totaling  6.69  acres. 

The  lands  included  in  the  foregoing 
survey  are  situated  about  four  and  one- 
half  miles  northwesterly  of  the  hamlet  of 
Mazama,  Washington,  and  on  the 
northeast  side  of  the  Methow  River. 
Access  is  by  Forest  Service  Road  No. 
9140,  which  is  on  the  northeast 
boundary  of  Tract  39.  There  is  an 
abandoned  campground  at  Gate  Creek, 
within  Tract  39. 

The  area  is  drained  by  the  Methow 
River  and  by  Gate  Creek  which  drains 
southwesterly  into  it.  The  elevation  is 
approximately  2,300  feet,  with  less  than 
50  feet  of  variation  throughout  the  area. 

The  soil  is  composed  generally  of 
sandy  and  gravelly  loam.  Timber  is 
primarily  pine,  fir,  cedar,  and 
Cottonwood.  The  undergrowth  is 
deerbrush  and  willow. 

No  evidence  of  mineral  was  noted  in 
the  area  surveyed. 

Willamette  Meridian 

Washington 
T.  33  N..  R.  20  E. 

TheplatofT.  33N.,  R.20E., 
Willamette  Meridian.  Washington, 
represents  a  dependent  resurvey  of  a 
portion  of  Homestead  Entry  Survey  Nos. 
67.  69.  and  238.  designed  to  restore  the 
comers  in  their  true  original  locations 
according  to  the  best  available  evidence 
and  the  metes-and-bonds  survey  of 
Tract  37  and  the  meanders  of  a  portion 
of  the  left  bank  of  the  Twisp  River,  in 
unsurveyed  T.  33  N..  R.  20  W., 
Willamette  Meridian,  Washington.  The 
plat  retums  an  area  of  unsurveyed  land 
totaling  49.63  acres. 

The  land  encompassed  in  this  survey 
is  located  about  10  miles  west  of  the 
town  of  Twisp,  Washington.  The  land  is 
stiuated  on  a  gentle  south  slope  of  the 
Twisp  River  Valley.  The  area  is  drained 
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by  the  Twisp  River  which  grounds 
southeasterly  turning  northeasterly  and 
functions  as  a  major  portion  of  the 
boundary  of  Tract  37.  The  elevation  of 
the  area  is  mainly  constant  at  2.200  feet. 

Access  is  by  way  of  County  Road  No. 
9114,  which  crosses  through  the 
northerly  portion  of  Tract  37.  A  dirt  road 
leaves  the  county  road  near  angle  point 
No.  2  and  traverses  along  the  Twisp 
River,  dead  ending  near  angle  point  No. 
5. 

The  timber  consists  of  pine,  fir, 
spruce,  cedar,  and  cottonwood,  the 
predominant  species  being  pine.  The 
area  along  the  Twisp  River  is  covered 
with  heavy  undergrowth  of  willow,  wild 
rose,  young  alder,  and  cottonwood. 

The  principal  uses  of  the  area  are 
timber  harvesting  and  livestock  grazing. 
The  Forest  Service  land  is  used  for 
recreation  by  hunters,  fisherman,  and 
picnickers. 

There  are  many  small  farms  in  the 
vicinity  of  this  survey.  The  only 
improvements  noted  on  Tract  37  are  a 
dirt  road  and  an  irrigation  ditch. 

There  were  no  mineral  deposits  noted 
during  the  survey. 

If  protests  against  a  survery.  as  shown 
on  any  of  the  above  plat(s).  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  Slate  Office.  Bureau 
of  Land  management.  825  NE. 
Multnomah.  Portland.  Oregon  97208.  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plat(s)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  Director. 
Bureau  of  Land  Management,  Portland. 
Oregon,  a  notice  that  they  wish  to  protst 
prior  to  the  proposed  official  filing  date 
given  above.  A  statementof  reasons  for 
a  protest  may  be  filed  with  the  notice  of 
protest  to  the  State  Director,  or  the 
statement  of  reasons  must  be  filed  with 
the  State  Director  within  thirty  (30)  days 
after  the  proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys  and  survey. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  825  NE., 
Multnomah  Street,  P.O.  Box  2965. 
Portland.  Oregon  97208. 


Dated:  )une  29, 1988. 
B.  LaVelle  Black. 

Chief  Branch  of  Lands  and  Minerals 

Operations. 

\VR  Doc.  88-15309  Filed  7-7-88;  6:45  am) 

BILUNO  COOE  4310-33-M 

(WY-930-08-4332-09] 

Wilderness  Study  Areas; 
Characteristics,  Inventories,  etc.: 
Mineral  Survey  Reports— Wyoming 

AGENCY:  Bureau  of  Land  Management. 
Interior.  Wyoming. 

ACTION:  Notice  of  availability  of  three 
mineral  survey  reports  produced  by  the 
U.S.  Bureau  of  Mines  on  three  Bureau  of 
Land  Management  Wilderness  Study 
Areas  (WSA's)  in  Wyoming. 
Announcement  of  a  sixty-day  comment 
period  to  obtain  previously  unknown 
mineral  information  on  the  areas. 

SUMMARY:  The  Federal  Land  Policy  and 
Management  Act  (Pub.  L.  94-579) 
requires  the  U.S.  Geological  Survey  and 
the  U.S.  Bureau  of  Mines  to  conduct 
mineral  surveys  on  certain  BLM  WSA's 
to  determine  the  mineral  values,  if  any, 
that  may  be  present.  The  reports  are  for 
the  Sand  Dunes  WSA  in  Sweetwater 
County,  the  Honeycomb  Buttes  WSA  in 
Fremont  and  Sweetwater  Counties,  and 
the  Ferris  Mountain  WSA  in  Carbon 
County,  Wyoming.  This  notice  gives  the 
public  an  opportunity  to  obtain  the 
reports  and  to  review  and  offer 
previously  unknown  mineral 
information  on  these  three  WSA's. 
DATES:  The  public  review  of  the  three 
mineral  survey  reports  named  in  this 
notice  shall  begin  on  July  15. 1988.  and 
continues  for  sixty  days  (September  13. 
1988). 

ADDRESSES:  Ail  data  and  written 
comments  should  be  directed  to  the 
State  Director  (WY-910).  Bureau  of  Land 
Management,  P.O.  Box  1828.  Cheyenne. 
Wyoming  82003.  Copies  of  these  reports 
must  be  purchased  from:  Books  and 
Open-File  Reports  Section,  U.S. 
Geological  Survey,  Federal  Center,  Box 
25425,  Denver,  Colorado  80255. 
FOR  FURTHER  INFORMATION  CONTACT. 
Wayne  Erickson,  Wilderness 
Coordinator.  (307)  772-2073,  Wyoming 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  1828.  2515 
Warren  Avenue,  Cheyenne,  Wyoming 
82003. 

SUPPLEMENTAL  INFORMATION:  The  three 
mineral  reports  are  available  for  review 
or  purchase  from  the  Geological  Survey. 
When  ordering  the  bulletin  number  and 
name  should  be  used.  The  price  listed  is 
that  charged  by  the  Books  and  Open- 
File  Reports  Section,  U.S.  Geological 


Survey  (303-276-7476)  and  includes 
third  or  fourth  class  mailing.  First  class 
or  foreign  mailings  require  an  addition 
of  ten  percent. 

Sand  Dunes  WSA,  Sweetwater 
County,  (U.S.G.S.  1757-A)  $1.50. 

Honeycomb  Buttes  WSA.  Fremont 
and  Sweetwater  Counties.  (U.S.G.S. 
1757-B)  $1.75. 

Ferris  Mountains  WSA.  Carbon 
County.  (U.S.G.S.  1757-C)  $1.50. 

The  reports  are  also  available  for 
review  in  the  offices  of  the  BLM  in 
Cheyenne.  Rawlins,  and  Rock  Springs. 
Wyoming.  County  libraries  in  Laramie 
County  (Cheyenne),  Albany  County 
(Laramie),  Carbon  County  (Rawlins), 
Sweetwater  County  (Green  River),  and 
Fremont  County  (Lander).  Any  new 
public  comment  information/data  will 
be  screened  by  the  BLM.  The  Wyoming 
State  Director  may  ask  the  Geological 
Survey  or  the  Bureau  of  Mines  to 
determine  if  the  information  contains 
significant  new  data  or  an  interpretation 
that  was  not  available  at  the  time  the 
mineral  survey  report  was  prepared.  The 
Geological  Survey  or  the  Bureau  of 
Mines  would  determine  if  ^ditional 
field  investigations  should  be 
undertaken.  Recommendations  for  the 
designation  of  an  area  as  wilderness 
will  be  made  to  the  Secretary  of  the 
Interior  by  the  BLM.  The  Secretary  shall, 
in  turn,  make  recommendations  to  the 
President  who  will  advise  Congress.  A 
recommendation  of  the  President  for 
designation  as  wilderness  shall  become 
effective  only  if  so  provided  by  an  Act 
of  Congress. 
Hillary  A.  Odea. 
State  Director.  Wyoming. 
July  1. 1988. 
[FR  Doc.  88-15311  Filed  7-7-88:  8.45  am] 

BILUNG  COOC  4310-22-M 


Fish  and  Wildlife  Service 

IDES  88-371 

Availability  of  Draft  WiMemess  Review 
Amendment  and  Supplemental 
Environmental  Impact  Statement 

AGENCY:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 

ACTION:  Notice  of  availability  of  a  Draft 
Wilderness  Review  Amendment  and 
Supplemental  Environmental  Impact 
Statement  for  the  Wilderness  Proposal 
of  the  Final  Comprehensive 
Conservation  Plan/Environmental 
Impact  Statement/Wilderness  Review 
for  the  Becharof  National  Wildlife 
Refuge.  Alaska. 
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summary:  The  U.&  Fish  and  Wildlife 
Service  (Service)  has  prepared  for  public 
review  a  Draft  Wilderness  Review 
Amendment  and  Supplemental 
Environmental  Impact  Statement  for  the 
Wilderness  Proposal  of  the  Final 
Comprehensive  Conservation  Plan/ 
Environmental  Impact  Statement 
Wilderness  Review  for  the  Becharof 
Natonal  Wildlife  Refuge,  Alaska, 
pursuant  to  section  3(d)  of  the 
Wilderness  Act  of  1964,  section  1317  of 
the  Alaska  National  Interest  Lands 
ConservattoD  Act  of  1980  (Alaska  Lands 
Act),  and  section  102(2)(C)  of  the 
National  Eovtronmental  Policy  Act  of 
1969.  The  Draft  Wilderness  Review 
Amendment  and  Supplemental 
Environmental  Impact  Statement 
analyzes  the  impacts  of  three  alternative 
wilderness  proposals  idr  the  Bediarof 
National  Wildlife  Refuge. 
DATES:  Comments  on  the  draft 
document  must  be  submitted  on  or 
before  August  23. 1988,  to  receive 
consideration  in  the  preparation  of  the 
Final  Supplemental  Environmental 
Impact  Statement. 

ADDRESS:  Comments  should  be  sent  to: 
Regional  Director.  U.S.  Rsh  and  Wildlife 
Service,  1011  E.  TodorRoad.  Anchorage, 
Alaska  9%03-«199  (Attn:  William 
Knauer). 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Knauer,  Refuges  and  Wildlife, 
U.S.  Fish  and  WiTdlife  Service.  1011  E. 
Tudor  Road,  Anchorage.  Alaska  99S03- 
6199;  telephone  (907)  786-3399. 
SUPPlfMENTARV  INFORMATION:  A  limited 
number  of  individual  copies  of  the  Draft 
Statement  may  be  obtained  by 
contacting  Mr.  Knauer. 

Copies  of  the  Draft  Wilderness 
Review  Amendment  and  Supplemental 
Environmental  Impact  Statement  are 
also  available  for  review  at  the  Office  of 
the  Regional  Director,  address  as  listed 
previously,  as  well  as  at  the  office  of  the 
Becharof  National  Wildlife  Refuge.  King 
Salmon,  Alaska,  and  at  the  following 
locations: 

U.S.  Fish  and  Wildlife  Service.  Division 
of  Refuges,  Mna  Interior  Bklg.,  18th 
and  C  Streets.  NW..  Waslm^ton.  DC 
20240; 

U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildhfe.  SCO  NE  Kfohnomah 
Street,  Suite  1602.  Portland,  OR  S7232; 

U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife,  500  Gold  Avenue.  SW., 
Albuquerque.  NM  87103; 

U.S.  Fish  and  Wildtife  Service,  Refuges 
and  Wildlife,  Federal  Building,  Fort 
Snelling,  Twin  Qties.  MN  55111: 

U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wifdlife,  Richard  B.  Russell 
Federal  Bldg.,  75  Spring  Street.  SW.. 
Atlanta,  GA  30303; 


U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife,  One  Gateway  Center. 

Suite  70a  Newton  Comer.  MA  02158; 

and 
U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife,  134  Union  Blvd., 

Lakewood.  CO  80225. 

The  Draft  Wilderness  Review 
Amendment  and  Supplemental 
Environmental  Impact  Statement  for  the 
Wilderness  Proposal  of  the  Final 
Comprehensive  Conservation  Plan/ 
Environmental  Impact  Statement/ 
Wilderness  Review  for  the  Becharof 
National  Wildlife  Refuge  was  developed 
by  the  U.S.  Fish  and  Wildlife  Service, 
U.S.  Department  of  the  Interior,  to  fulfill 
and  requirements  of  section  1317(a)  of 
the  Alaska  Lands  Act.  This  section 
requires  the  Secretary  of  the  Interior  to 
review,  in  accordance  with  section  3(dl 
of  the  Wilderness  Act.  all  lands  in 
refuges  in  Alaska  not  Congressionally 
designated  as  wilderness  as  to  their 
suitability  or  nonsoitability  for 
preservation  as  wilderness  and  report 
Department  recommendation  to  the 
President 

Aldiough  large  tracts  of  land  in  the 
refuge  were  found  to  meet  the  criteria  of 
the  Wilderness  Act  for  designation  as 
wildemesa.  not  ail  of  these  lands  were 
proposed  for  wilderness  designation 
because  of  management  strategies  that 
will  be  used  to  meet  refuge  purposes.  As 
a  result,  a  range  of  wilderness 
alternatives  were  evaluated  subsequent 
to  the  Service's  selection  of  its  proposed 
management  alternative  in  the  Final 
Becharof  Plan.  Three  wilderness 
proposals,  ranging  from  recommending 
all  refuge  lands  that  qualify  for 
wilderness  designation  to 
recommending  no  additional  lands  for 
wilderness  designation,  were  examined 
in  the  Draft  Statement.  The  Record  of 
Decision  for  the  Final  Becharof  Plan 
recommended  that  an  additional  347,000 
acres  be  proposed  for  designation  as 
wilderness  as  does  the  proposed  action 
in  the  Wilderness  Review  Amendment 
and  Supplemental  Environmental 
Impact  Statement. 

The  wilderness  review  in  the  Final 
Becharof  Plan/Environmental  Impact 
Statement/WiMemess  Review 
discussed  the  wilderness  suitability  of 
lands  on  the  refuge,  but  did  not 
adequately  evaluate  the  environmental 
impacts  of  the  wilderness  proposal.  To 
ensure  full  com(riiance  wi^  the 
Wilderness  Act  and  the  National 
Enviroanaental  Policy  Act,  the  Pisli  and 
WikUiCe  Service  has  prepared  this 
Wilderness  Review  Amendment  and 
Supplenental  Environmental  bnpact 
Statement  clearly  discuMinf  the 
proposal  for  and  enviroBRieatal  impacts 
of  wilderness  designation  on  the  refuge. 


All  agencies  and  persons  wishing  to 
comment  are  urged  to  do  so  as  soon  as 
possible.  However,  all  comments 
received  by  the  date  given  above  will  be 
considered  in  preparation  of  the  Final 
Supplemental  Environmental  Impact 
Statement. 

Date:  |uly  1. 198a 
Bruc*  Blaachard. 

Director,  Eitvironmental  Project  Review 
[FR  Doc  W-1S2B2  Filed  7-7-81;  8:45  am| 
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Minerals  Managcmant  Sarvice 

Outer  CuiiUiMiiUri  SiNir,  Wwtsrn  Guff 
Of  WbaIco,  Lsaslng  Sylsms,  Sr<«  115 

Section  8(a)(8)  (43  U.S.C.  1337(a)(8))  of 
the  Outer  Continental  Shelf  Lands  Act 
(OCSLA)  requires  that,  at  least  30  days 
before  any  lease  sale,  a  Notice  be 
submitted  to  the  Congress  and  published 
in  the  Federal  Register 

1.  Identifying  the  bidding  systems  to 
be  used  and  the  reasons  for  such  use; 
and 

2.  Designating  the  tracts  to  be  offered 
under  each  bidding  system  and  the 
reasons  for  such  designation. 

This  Notice  is  published  pursuant  to 
these  requirements. 

/.  Bidding  systems  to  be  used.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  115. 
blocks  will  be  offered  under  the 
following  two  bidding  systena  as 
authorized  by  section  8(a)(1)  (43  U.S.C 
1337(a)(1)):  (a)  bonus  bidding  with  a 
Tixed  16%-percent  royalty  on  all 
unleased  blocks  in  less  than  400  meters 
of  water,  and  (b)  bonus  bidding  with  a 
fixed  12i^-percent  royalty  on  all 
remaining  unleased  blocks. 

a.  Bonus  Bidding  with  a  16%-Percent 
Royalty.  This  system  is  authorized  by 
section  (8](a)(l)(A)  of  the  OCSLA.  This 
system  has  been  used  extensively  since 
the  passage  of  the  OCSLA  in  1953  and 
imposes  greater  risks  on  the  lessee  than 
systems  with  higher  contingency 
payments,  but  may  yield  more  rewards 
if  a  commercial  field  is  discovered.  The 
relatively  high  front-end  bonus 
payments  may  encourage  rapid 
exploration. 

b.  Bonus  Bidding  with  a  12%-Percent 
Royalty.  This  system  is  avthorised  by 
section  (8Ka)(l)(A)  of  the  OCSLA.  It  has 
been  chosen  Ear  certain  deapcr  water 
blocks  fHttpoead  for  the  Western  Calf  of 
Mexico  (Sale  112)  because  these  blocks 
are  expected  to  require  substantially 
higher  exploration,  development,  and 
production  costs,  as  well  as  longer  times 
before  initial  production,  in  comparison 
to  shallow  water  blocks.  Department  of 
the  Interior  analyses  indicate  that  the 


minimum  economically  developable 
discovery  on  a  block  in  such  high-cost 
areas  under  a  12V4-percent  royalty 
system  would  be  less  than  for  the  same 
blocks  under  a  16%-percent  royalty 
system.  As  a  result,  more  blocks  may  be 
explored  and  developed.  In  addition,  the 
lower  royalty  rate  system  is  expected  to 
encourage  more  rapid  production  and 
higher  economic  profits.  It  is  not 
anticipated,  however,  that  the  larger 
cash  bonus  bid  associated  with  a  lower 
royalty  rate  will  signiHcantly  reduce 
competition,  since  the  higher  costs  for 
exploration  and  development  are  the 
primary  constraints  to  competition. 

2.  Designation  of  Blocks.  The 
selection  of  blocks  to  be  offered  under 
the  two  systems  was  based  on  the 
following  factors: 

a.  Lease  terms  on  adjacent,  previously 
leased  blocks  were  considered  to 
enhance  orderly  development  of  each 
field. 

b.  Blocks  in  deep  water  were  selected 
for  the  12%-percent  royalty  system 
based  on  the  favorable  performance  of 
this  system  in  these  high-cost  areas  as 
evidenced  in  our  analyses. 

The  specific  blocks  to  be  offered 
under  each  system  are  shown  on  Map  2 
entitled  "Western  Gulf  of  Mexico  Lease 
Sale  115 — Final,  Bidding  Systems  and 
Bidding  Units."  This  map  is  available 
from  the  Minerals  Management  Service, 
Gulf  of  Mexico  Region,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394. 
William  D.  BettenlMrg. 
Director,  Minerals  Management  Service. 

Approved: 

).  Steven  Griles. 

Assistant  Secretary.  Land  and  Minerals 
Management. 

(FR  Doc.  8»-15346  Filed  7-7-88:  8:45  am) 

BIUJNG  CODE  4310-MR-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 


Bureau  clearance  office  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer. 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  Surface  Coal  Mining  and 
Reclamation  Operations:  Coal 
Exploration  Operations;  Termination  of 
Jurisdiction  30  CFR  700. 

Abstract:  Information  collected  in 
§  700.11(d)  is  used  by  OSMRE  and 
States  to  establish  a  point  where  a  mine 
site  is  no  longer  a  surface  coal  mining 
and  reclamation  operation  and 
regulatory  jurisdiction  ends.  Information 
collected  under  S  700.12(b)  is  used  by 
OSMRE  to  consider  need,  costs,  and 
benefits  of  a  proposed  regulatory  change 
in  order  to  grant  or  deny  a  petition  that 
has  been  submitted.  Information 
collected  in  §  700.13  identifies  the 
person  and  nature  of  a  citizens  suit,  so 
that  OSMRE  or  a  State  can 
appropriately  respond. 

Bureau  Form  Number  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Surface 
Coal  Mining  Operators. 

Annual  Responses:  799. 

Annual  Burden  Hours:  1,173. 

Bureau  Clearance  Officer  Nancy  Ann 
Baka  (202)  343-5981. 

Date:  fune  15, 1988. 

Richard  O.  Miller. 

Chief.  Regulatory  Development  and  Issues 
Management. 

(FR  Doc.  88-15315  Filed  7-7-88;  8.45  am) 

BIUJNO  COOE  4310-OS-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Dodcet  No.  31280,  Sul>-No.  1] 

Norfolk  &  Western  Raihway  Co^ 
Acquisition  and  Operation  Exemption 

Norfolk  &  Western  Railway  Company 
(N&W)  has  filed  a  notice  of  exemption 
to  acquire  by  purchase  from  CMC  Real 
Estate  Corporation  (CMC),  a  noncarrier, 
and  to  operate  15.5  miles  of  rail  line  in 
Polk  County,  lA,  consisting  of:  (1)  the 
Clive  Branch,  from  milepost  0.0  at  or 
near  Des  Moines  to  milepost  8.0  at  or 
near  Clive;  and  (2)  the  Grimes  Branch, 
from  milepost  0.0  at  or  near  Clive  to 
milepost  7.5  at  or  near  Grimes.  The  lines 
are  now  operated  for  CMC  by  Des 
Moines  Union  Railway  Company 
(DMU),  a  common  carrier  jointly  owned 
by  N&W  and  CMC. 

This  notice  is  related  to  Finance 
Docket  No.  31280,  Norfolk  &  Western 
Ry.  Co. — Control  Exemption— Des 
Moines  Union  Ry.  Co.,  in  which  N&W 
seeks  an  exemption  to  acquire  CMC's 
ownership  interest  in  DMU. 


Simultaneous  consummation  is 
scheduled.  Any  comments  must  be  filed 
with  the  Commission  and  served  on; 
Robert  J.  Cooney.  Norfolk  Southern 

Corporation,  One  Commercial  Place. 

Norfolk,  VA  23510-2191. 

N&W  must  preserve  intact  all  sites 
and  structures  more  than  50  years  old 
until  compliance  with  the  requirements 
of  Section  106  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470,  is 
achieved.  See  Class  Exemption  —  Acq. 
&■  Oper.  ofR.  Lines  under  49  U.S.C. 
10901,  4  I.C.C.  2d  305  (1988). «  The  notice 
is  filed  under  49  CFR  1150.31.*  If  the 
notice  contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio.  Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

Railway  Labor  Executives' 
Association  and  United  Transportation 
Union  have  requested  the  imposition  of 
labor  protective  conditions,  and  N&W 
indicated  that  it  is  willing  to  accept  their 
imposition.  However,  under  Commission 
policy,  labor  protection  is  imposed  in  an 
exemption  from  49  U.S.C.  10901  only 
upon  a  showing  of  exceptional 
circumstances.  Because  exceptional 
circumstances  have  neither  been  alleged 
nor  demonstrated,  no  conditions  will  be 
imposed.  N&W  is.  of  course,  free  to  offer 
labor  protective  conditions  absent  their 
imposition  by  this  Commission. 

Dated:  July  5. 1988. 

By  the  Commission.  Jane  F.  Mackall, 
Director.  Ofrice  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-15480  Filed  7-7-88;  8:45  am] 

BILUMG  COOE  703S-01-W 


DEPARTMENT  OF  JUSTICE 
Lodging  of  Consent  Decree 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  June  28, 
1988,  a  proposed  consent  decree  in 
United  States  v.  Industrias  La  Famosa, 
Inc.,  Civil  Action  No.  87-368  CG,  was 
lodged  with  the  United  States  District 


'  N&W  certified  that  il  has  indentified  such  sites 
and  structures  lo  the  Iowa  State  Historic 
Preservation  Officer. 

'  Although  NaW  is  a  Qass  I  railroad,  no  new 
Class  I  or  II  railroad  would  be  created  by  this 
transaction.  Therefore,  it  is  properly  classified  ' 
under  49  CFR  llS0.33(h)  and  subject  to  the 
procedures  at  49  CFR  llS0.32-llsa34  and  not  to  the 
procedures  of  section  1150.35.  Class  Exemption  — 
Acq.  a  Oper.  R.  Lines  under  49  U3.C.  10901.  4  I.CC 
2d  309  (1988). 
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Court  of  the  District  of  Puerto  Rico.  This 
consent  decree  settles  •  Iswsoit  filed  in 
March  19B7.  The  lawsuit  based  on 
sections  301  and  308  of  the  Clean  Water 
Act,  33  U.S.C  301  and  309,  sought 
injunctive  reliefanddvil  penalties  of  up 
to  $10,000  per  day  of  violation  before 
February  4, 1987,  and  $25,000  per  day  of 
violation  on  or  after  February  4, 1987. 
The  complaint  alleges,  among  other 
things,  that  the  defendant  discharged 
pollutants  not  authorized  by  its  National 
Pollutant  Discharge  Etnntnation  System 
("NPDES")  permit,  thus  violating  Section 
301,  33  U.S.C.  1311. 

The  consent  decree  require  the 
defendant  to  pay  a  ciril  penalty  of 
$435,000  for  past  violations  of  the  Act, 
and  contains  stipniated  penalties  for 
failure  to  comply  with  the  terms  of  the 
consent  decree. 

The  consent  decree  aho  requires  the 
defendant  to  design  and  implement  a 
plan  to  prevent  spillage  from  tlte  truck 
loading  area  from  reaching  navigable 
waters.  Steps  to  prevent  ail  other 
wastestreams  from  reaching  navigable 
waters  have  already  been  implemented 
by  the  defendant. 

The  Etepartmcnt  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  shovid  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  10th  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v. 
Industrias  La  Famosa,  Inc.  D.J.  Ref.  90- 
5-1-1-2713. 

The  proposed  consent  decree  may  be 
examined  at  the  following  ofHces  of  the 
United  States  Attorney  and  the 
Environmental  Protection  Agency 
("EPA"): 

EPA  Region  II 

Contact:  David  Brook,  Esq.,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency.  Region  II.  25  Federal 
Plaza.  New  York.  New  York  10278  (212] 
264-0404. 

United  States  Attorney's  Office 

Contact:  Eduardo  Toro  Font,  Esq.. 
Assistant  United  States  Attorney, 
District  of  Puerto  Rico,  101  Federal 
Building,  Carlos  E.  Chandon  Street.  Hato 
Rey.  Puerto  Rico  00918.  (009)  753-4666. 

Copies  of  the  proposed  consent  decree 
may  also  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  aind  Natural  Resources  Division. 
United  States  Depfirtmenl  of  Justice, 
10th  and  Pennsylvania  Avenue.  NW., 
Washington,  DC  2053a  A  copy  of  the 
proposed  consent  decree  may  be 


obtained  by  mail  from  the 

Environroeatal  Enforcement  Section, 

Land  and  Natural  Resources  Division  of 

the  Department  of  ^Mtiee.  fai  requesting 

a  copy  of  the  decree,  please  enclose  a 

check  for  copying  costs  in  the  smount  of 

$1.20  payable  to  Treasurer  of  the  United 

States. 

Richard ).  Laaa, 

Deputy  Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

[FR  Doc.  88-15310  Filed  7-7-88;  8:45  aail 

SILUNQ  COOC  4410-01-M 


Antitruet  DIvMon 

UnHed  StatM  V.  BNS  Inc;  and  6ffforrf> 
HIH  a  Ce„  Inc  Ctvt  Mb.  ••-01452  (Ci>. 
Cat.) 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.&C  16  (a)  and 
(b),  the  United  States  publishes  below 
the  comments  it  received  on  the 
Competitive  Impact  Statement  and 
proposed  Final  Judgment  in  the 
captioned  case.  Hied  in  the  United 
States  District  Court  for  the  Central 
District  of  California,  together  with  the 
response  of  the  United  States  to  these 
comments. 

Copies  of  the  public  comments  and 
response  are  available  on  request  for 
inspection  and  copying  in  Room  3233, 
Antitrust  Division,  Department  of 
Justice,  Washington,  DC,  and  for 
inspection  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 
Central  District  of  California  in  Los 
Angeles. 
|oMph  H.  Widmar. 
Director  of  Operations,  Antitrust  Division. 

Howard  J.  Parker.  Phillip  R.  Malone. 
James  E.  Figenshaw,  Antitrust  Division, 
Department  of  Justice,  450  Golden  Gate 
Avenue.  Box  3604B,  lOth  Floor,  San 
Francisco.  California  94102,  Telefrfione: 
(415)  556-6300,  Attorneys  for  the  United 
States. 

United  Sla«es  District  Court  for  the 
Central  District  of  CaKfonua 

United  States  of  America,  plaintiff,  v.  BNS 
Inc.:  and  Cifford-Hill  ft  Company,  Inc. 
Defendants.  Civil  No.  88-(n452-R. 

Memorandum  of  the  United  States  in 
Response  to  Comments  on  the  Proposed 

Final  Judgment 

The  Department  of  Justice  has 
received  two  letters  of  comment 
concerning  the  Proposed  Final  Judgment 
("judgment*!  in  this  case.  The 
Department  has  carefully  reviewed  and 
considered  the  comments.  After  this 
review,  the  Department  continues  to 
believe  that  entry  of  the  judgment  is  in 
the  public  interest. 


Summary  of  Comments 

The  Hrst  eoaunent  received  by  the 
Department  was  a  letter  dated  fme  9, 
1988,  from  bs  Reiner,  DtstricI  Attorney 
for  riie  County  of  Los  Angles  ("Reiner 
letter").  The  second  comment  was  a 
letter  dated  June  13, 1988.  from  Bill  B. 
Betz.  the  president  of  Monolith  Portland 
Cenment  Company  f  "Betz  letter**]-  Both 
letters  are  reproduced  in  an  appendix 
attached  hereto. 

Both  conmients  expressed  concern 
that  the  assets  required  to  be  divested 
under  the  judgment  be  operated  in  a 
competitively  viable  manner.  The  Reiner 
letter,  after  outlining  the  observations  of 
three  County  officials  with 
responsibility  for  constructiiMi  activity 
and/ or  the  purchase  of  buildtaig 
materials,  stated  that  any  "remedial 
efforts  by  way  of  divestiture  should 
take"  two  factors  into  account:  (1)  "the 
depletion  of  readily  accessible**  deposits 
of  aggregate  and  (2)  ''the  need  to  insure 
that  any  divested  entity  will  be  a  viable 
one,  possessing  all  of  the  factors  of 
production  that  are  needed  to  effectively 
compete.'*  Reiner  letter  3, 4.  The  letter 
did  not  however,  take  the  position  that 
any  aspect  of  the  judgment  was 
inadequate  to  address  the  violation 
alleged  in  the  Complaint  or  suggest  that 
any  portion  of  the  judgment  should  be 
modified.  The  Betz  letter,  by  contrast, 
took  the  position  that  the  assets 
required  to  be  divested  under  the 
judgment  "should  be  placed  in  the 
possession  and/or  control  of  an 
independent  master  or  trustee"  pending 
divestiture  in  order  to  avoid  "practices 
and  relationships  (although  unwritten 
and  informal)  that  will  effectively 
circumvent  the  intended  purpose  of  the** 
divestiture.  Betz  letter  1-2. 

Both  letters  also  commented  briefly  on 
the  potential  competitive  implications  of 
the  acquisition  in  markets  other  than  the 
market  alleged  in  the  government's 
Complaint.  The  Reiner  letter  took  the 
position  that  any  concerns  the  District 
Attorney  had  in  this  regard  were 
"addresse(d]  *  *  *  and  resolvejd)  *  *  * 
satisfactorily"  by  the  "letter  agreement 
between  the  California  Attorney 
General  and  counsel  for  BNS."  Reiner 
letter  4-5.  The  Betz  letter  expressed 
concern  that  the  acquisition  would 
lessen  competition  in  the  sale  of 
aggregate  and  ready-mix  concrete  in  the 
Ventura-Oxnard  area.  It  also  expressed 
the  view  that  ready-mix  concrete 
companies  that  purchase  their  aggregate 
from  BNS  or  Calmat  (the  other  major 
aggregate  producer  in  the  Ventura- 
Oxnard  area]  would  feel  "real  or 
imagined"  pressure  to  purchase  their 


c(»nent  requirements  from  BNS  or 
Calmat. 

Response 

The  United  States  agrees  wnth  the 
comment  in  the  Reiner  letter  that  known 
aggregate  reserves  in  the  Irwindale 
Aggregate  District  are  being  steadily 
depleted  and  that  it  is  important  to 
preserve  competition  in  the  sale  of 
aggregate.  In  our  view,  the  judgment 
addresses  the  aggregate  reserves  issue 
in  at  least  four  ways. 

First,  the  purchaser  of  the  Assets  to  be 
Divested  under  paragraph  IV(A)  of  the 
judgment  will  acquire  the  very  same 
aggregate  reserves  that  the  Irwindale 
aggregate  facility  possessed  when  it  was 
owned  by  Koppers  Company.  The 
competitive  status  quo  with  regard  to 
aggregate  reserves  will  therefore  be 
preserved.  Second,  the  purchaser  will 
have  the  same  opportunities  as  Koppers 
had  to  pursue  the  acquisition  of 
additional  aggregate  reserves.  Third  the 
purchaser,  having  made  a  substantial 
investment  in  an  aggregate  extraction 
and  processing  facility,  will  have  the 
same  economic  incentives  as  Koppers 
had  to  make  acquisitions  of  new 
reserves,  since  new  reserves  will 
eventually  be  needed  to  continue 
operation.  Finally,  because  the 
purchaser  will  have  to  be  approved  by 
the  United  States  as  adequately 
capitalized,  the  purchaser  will  have  the 
financial  capability  to  pursue 
replacement  reserves.  Under  Paragraph 
IV(B)  of  the  judgment,  the  purchaser 
must  have  the  "financial  capacity  to 
compete  effectively  in  the  extraction, 
processing  and  sale  of  aggregate.** 

The  United  States  also  agrees  that,  in 
order  for  divestiture  to  be  effective,  the 
purchaser  must  possess  aU  of  the  factors 
of  production  that  are  needed  to 
compete  effectively  in  the  relevant 
market.  See  Reiner  letter  4.  The  United 
States  believes  that  the  judgment  fully 
and  adequately  ensures  that  the  Assets 
to  be  Divested  can  be  operated  as  an 
independent,  stand-alone,  viable 
competitor  in  the  extraction,  processing 
and  sale  of  aggregate.  The  judgment 
contains  three  provisions  that  will 
accomplish  this  objective. 

First,  the  Assets  to  be  Divested  will 
include  all  of  the  assets  that  were  used 
before  the  acquisition  for  the  extraction, 
processing  and  sale  of  aggregate  at 
Irwindale.  Paragraph  IV(A)  of  the 
judgment  extends  to  "any  and  all 
interest  that  [defendants]  have  or  shall 
acquire  in  all  of  the  reaJ  and  personal 
property  used  in  the  extraction, 
processing  and  sale  of  aggregate  at  Blue 
Diamond's  aggregate  property  located  at 
Irwindale,  California."  Industry 
experience  demonstrates  that  a 


purchaser  could  use  these  assets  to 
compete  successfully  in  the  market  at 
issue  there  without  at  the  same  time 
owning  or  operating  asphalt  or  ready- 
mix  concrete  manufacturing  plants. 
Other  stand-alone  aggregate  operations 
exist  in  the  industry.  Moreover,  the 
demand  for  aggregate  is  high  and 
reserves  are  decreasing  in  the  IrwiiMiale 
Aggregate  District.  There  is,  accordingly, 
as  Blue  Diamond  personnel  have 
testified,  no  reason  to  believe  that  a  firm 
that  produces  only  aggregate  will  have 
difficulty  selling  that  aggregate  to  third 
party  customers  or  will  be  at  a 
competitive  disadvantage  relative  to 
aggregate  competitors  who  also  own 
concrete  facilities. 

Second,  the  Assets  to  be  Divested 
must  be  organized,  to  the  complete 
satisfaction  of  the  United  States,  as  a 
viable,  ongoing  business.  This  will 
ensure,  for  example,  that  there  are 
adequate  management  and  accounting 
services  for  the  Assets  to  be  Divested. 
Paragraph  IV(B)  of  the  judgment 
requires  that  the  divestiture  "shall  be 
accomplished  in  such  a  way  as  to  satisfy 
plaintiff,  in  its  sole  determination,  that 
the  Assets  to  be  Divested  can  and  will 
be  operated  by  the  purchaser  or 
purchasers  as  a  viable,  ongoing 
business,  engaged  in  the  extraction, 
processing  and  sale  of  aggregate." 

Third,  pending  divestiture,  defendants 
are  subject  to  stringent  requirements  to 
preserve  the  Assets  to  be  Divested. 
Under  the  provisions  set  forth  in 
Paragraph  VIII  of  the  judgment, 
defendants  are  required  to  maintain  the 
Irwindale  aggregate  facility  as  a  fully 
viable,  ongoing  business.  'They  must 
maintain  all  facilities  and  assets, 
including  all  administrative  and  support 
facilities;  maintain  all  necessary 
operating  permits:  maintain  complete 
and  separate  accounting  records: 
provide  and  maintain  working  capital 
and  lines  and  sources  of  credit,  and 
maintain  management  and  other 
personnel,  among  other  things.  More 
broadly,  the  jud^ent  prohibits  the 
defendants  from  taking  any  "action  that 
would  have  the  effect  of  reiducing  the 
scope  or  level  of  competition  between 
the  Assets  to  be  Divested  and  other 
producers  of  aggregate  *  *  *  (orj 
jeopardize  the  sale  of  the  Assets  to  be 
Divested  as  a  viable  going  concern." 
These  provisions  will  ensure  that  the 
Assets  to  be  Divested  are  fully  viable 
and  capable  of  being  operated  as  an 
effective  competitor. 

Further,  the  defendants  are  required 
under  the  judgment  to  hold,  manage  and 
operate  these  assets  "separate, 
distinction  and  apart  from"  any  other 
assets  they  own  or  control.  Paragraph 
VIII(A).  The  United  States  therefore 


disagrees  with  the  suggestion  in  the  Betz 
letter  that  "BNS  should  be  precluded 
from  gaining  posession  or  control  of  any 
of  the  assets"  even  for  the  limited  period 
of  time  allowed  under  the  judgment  for 
the  defendants  to  effect  divestiture.  The 
Betz  letter  states  that,  because  such 
possession  and  control  could  foster 
"practices  and  relationships"  that  might 
circumvent  the  purpose  of  the  judgment, 
the  better  course  is  to  place  the  assets  in 
the  hands  of  an  independent  master  or 
trustee  immediately.  Betz  letter  2. 

Such  a  course  is  unnecessary.  The 
judgment  does  not  permit  the 
defendants  to  engage  in  anticompetitive 
"practices"  or  enter  into  anticompetitive 
"relationships"  pending  divestiture.  It 
does  impose  stringent  Umitations  on 
how  the  assets  may  be  used,  how  they 
must  be  maintained,  and  grants  the 
defendants  only  a  limited  amount  of 
time  to  find  a  competitively  viable 
purchaser.  Under  the  judgment,  if  the 
defendants  have  foiled  to  divest  the 
assets  by  January  1. 1989,  a  trustee  will 
be  selected  and  appointed  to  effect 
divestiture.  The  government  has  found 
that  the  procedure  employed  here — 
allowing  the  merging  parties  a  short 
length  of  time  '  to  effect  a  curative 
divestiture  before  turning  the  assets 
over  to  a  trustee  for  disposition — 
generlly  results  in  a  prompt  but  orderly 
sale  of  assets  at  fair  market  value  to  a 
purchaser  rspahlr  of  operating  the 
business  as  a  viable  competitor.  The 
merging  parties  are  generally  in  the  best 
position  to  dispose  of  assets  quickly  and 
at  minimum  expense.  Accordingly,  it  is 
premature  to  resort  to  a  trustee  until  it 
appears  that  the  defendants  cannot  or 
will  not  comply  with  their  obligations 
under  the  judgment 

The  Betz  letter  also  suggests  possible 
competitive  problems  outside  the  market 
alleged  in  the  Complaint.*  The 
Complaint  in  this  case  is  limited  to  the 
extraction,  processing  and  sale  of 
aggregate  in  the  Irwindale  Aggregate 
District.  Because  it  would  be 
inapproptiale  to  include  in  this  judgment 
relief  aimed  at  markets  other  than  the 


'  Six  months  is  generally  llie  shortest  length  oT 
time  parties  are  accorded  in  Antitrust  Division 
consent  decrees  to  make  a  divestiture  on  their  own 
before  the  responsibility  is  tranaferred  to  a  trustee. 

*  The  Reiner  letter  also  mentioaed  briefly  markets 
other  than  those  alleged  in  the  Complaint  but.  as 
noted  above,  the  letter  sUted  that  arrangements 
between  defendant  BNS  and  the  Stale  of  California 
satisfactorily  resolved  any  ooacertis  the  County  of 
Los  Ai^etaalMSsrilkfespecl  to  those  markets.  As 
the  United  SUtes  ha*  stated  previously,  it  considers 
this  extra-tudidal  arraageBcnt  between  BNS  and 
the  Stale  lo  be  Irrelevant  lo  this  proceeding.  The 
agreement  cannot  be  enforced  in  this  case  or 
otherwise  becaae  a  prenqinsite  lo  entry  of  the 
judgment. 
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specific  market  alleged  in  the 
Complaint,  the  evaluation  of  the 
adequacy  of  the  judgment  under  the 
Tunney  Act  must  be  limited  to  that 
market.  Accordingly,  it  is  unnecessary 
to  address  here  competitive  issues 
outside  the  scope  of  the  Complaint. 

Nevertheless,  while  we  do  not  believe 
that  the  acquisition  violates  Section  7  in 
any  market  other  than  that  alleged  in  the 
Complaint,  we  would  note  first  that  it  is 
not  at  all  clear  that  after  the  acquisition 
the  problem  raised  by  Mr.  Betz,  that 
BNS  may  "tie"  the  sales  of  aggregate 
and  cement,  would  arise.'  Further,  we 
emphasize  that  the  acquisition  will  not 
increase  concentration  in  either  cement 
or  in  aggregate  in  the  Ventura-Oxnard 
area.  In  any  case,  if  tying  practices 
occur  and  if  they  violate  the  antitrust 
laws,  they  can  be  challenged  either  by 
an  injured  party,  under  Section  4  of  the 
Clayton  Act  (15  U.S.C.  §  15),  or  by  the 
government.  The  mere  possibility  that 
conduct  in  another  market  might  violate 
some  other  provision  of  the  antitrust 
laws  or  any  other  law,  however, 
provides  no  basis  for  questioning  the 
adequacy  of  the  judgment  in  this  case 
under  the  Tunney  Act. 

Conclusion 

For  the  reasons  stated  above,  after 
thoroughly  reviewing  the  comments  filed 
in  this  case  with  respect  to  the 
judgment,  the  United  States  continues  to 
believe  that  entry  of  the  judgment  is  in 
the  public  interest.*  Accordingly,  the 


'Thi!  )|ovcmmenf»  economic  expert,  lerry  | 
Bodily,  considered  a  similar  allegation  by  Koppers. 
miide  in  connection  with  its  Application  for 
Preliminary  Injunction' 

'  '  '  Kuppers  argues  that,  because  aRgregale  is 
in  short  supply.  Gifford-liill  |BNS|  will  be  in  a 
position  to  insist  that  independent  ready-mix 
concrete  plants  it  supplies  with  afwregate  also 
purchase  cement  from  Gifford-llill.  This  argument  is 
without  merit.  Cifford-Hill's  position  as  an 
integrated  owner  of  both  aggregate  and  cement  will 
remain  unchanged.  Even  if  there  existed  some 
highly  unlikely  incentive  for  Cifford-Hill  to  attempt 
to  tie  cement  sales  to  aggregate  sales,  the  proposed 
acquisition  will  not  further  the  goal.  Gifford-Hill  will 
be  in  no  better  position  to  make  such  a  demand  of 
independent  ready-mix  concrete  purchasers  of 
aggregate  as  a  result  of  the  proposed  acquisition.  No 
allegation  that  Gifford-tlill.  or  any  other  aggregate 
supplier,  is  currently  making  such  demands  has 
been  made  and  there  is  no  reason  to  believe  that 
such  behavior  will  be  any  more  likely  as  a  result  of 
the  proposed  acquisition. 

Declaration  of  jerry  |  Bodily  in  support  of 
Government's  Memorandum  in  Opposition  to 
Koppers"  Application  for  Preliminary  Injunction. 
1 19. 

*  Simultaneously  with  this  memorandum,  the 
government  is  filing  with  the  Court  a  Certificate  of 
Compliance  with  Provisions  of  the  Antitrust 
Procedures  and  Penalties  Act  ("APPA").  This 
certificate  addresses  the  requirements  of  the  APPA 
that  had  to  be  met  before  the  Court  could 
appropriately  enter  the  judgment. 


government  requests  that  the  judgment 
be  entered  forthwith. 

Dated: 

Respectfully  submitted. 
Howard ).  Parker 
Phillip  R.  Malone 
lames  E.  Fisenshaw 

By    

Howard  I .  Parker 

Attorneys,  U.S.  Department  of  justice. 
Antitrust  Division.  450  Golden  Gate 
Avenue.  Box  36046.  San  Francisco. 
California  94102.  Telephone:  (415)  556- 
6300.  Attorneys  for  the  United  Stales. 
|une  9. 1988. 
Howard  |.  Parker.  Esq., 
Antitrust  Division,  Department  of  Justice.  450 
Golden  Gate  Avenue,  Box  36046.  J6tb 
Floor,  San  Francisco,  California  94102 
Dear  Mr.  Parker:  Pursuant  to  the  Antitrust 
Procedures  and  Panalties  Act,  ("Tunney 
Act")  15  U.S.C.  16(b)-(h),  the  undersigned 
representatives  of  the  Los  Angeles  County 
District  Attorney's  Office  hereby  provide  the 
following  written  comments  in  response  to 
the  proposal  for  entry  of  a  consent  judgment 
in  the  matter  of  United  States  of  American  v. 
BNS,  Inc.,  et  oL  No.  CV  88-1452  R. 

District  Attorney's  Offices  in  this  state 
share  concurrent  jurisdiction  with  the 
Attorney  General  in  enforcing  California's 
principal  antitrust  statute,  the  Cartwright  Act. 
The  undersigned  act  on  behalf  of  the  L^s 
Angeles  County  District  Attorney  in  that 
antitrust  role,  and  as  such  we  have  sought 
comments  from  the  Los  Angeles  County 
agencies  that  purchase  or  use  significant 
amounts  of  aggregate  and  other  construction 
materials  supplied  by  the  Koppers  Company 
entities,  or  by  the  competitors  of  those 
entities. 

Roland  E.  Etcheverry  was  contacted  by  the 
undersigned.  Mr.  Etcheverry  is  the  Assistant 
Deputy  Director  of  the  Los  Angeles  County 
Department  of  Public  Works  (DPW)  and  is  in 
charge  of  the  Construction  Division  of  DPW. 
Mr.  Etcheverry  expressed  the  following 
views: 

The  Construction  Division  (CD)  has  had  a 
long-standing  relationship  with  Sully-Miller 
Contracting  Company.  In  his  view.  Sully- 
Miller  has  been  an  extremely  responsible  and 
reliable  contractor  for  the  CD.  All  of  the  CD's 
road  construction  of  resurfacting  work  is 
obtained  by  advertised  competitive  bids.  In 
fiscal  year  1986-87.  Sully-Miller  entered  into 
approximately  fifty  (50)  contracts  with  the 
CD  for  a  total  dollar  volume  of  some  S8.3 
million.  In  the  first  three  quarters  of  fiscal 
year  1987-88  (through  March  31. 1988).  Sully- 
Miller  had  entered  into  25  such  contracts 
worth  a  total  amount  of  $6.4  million. 

Mr  Etcheverry  characterized  the  aggregate, 
asphaltic  concrete  and  ready-mix  concrete 
materiab  industry  in  Southern  California  as 
being,  in  his  view,  tight-knit  and  closely 
controlled,  which  he  said  raised  concerns  for 
him  over  the  "potential  for  abuse."  On  the 
other  hand,  he  stated  that  the  CD  has  not  had 
any  difficulty  in  obtaining  bids  from  a 
number  of  contracting  entities,  and  further 
that  materials  prices  quoted  to  the  CD  have 
in  i-ecent  years  l)een  generally  stable.  He  was 
unable  to  offer  any  definitive  view  on 


whether  the  loss  of  Sully-Miller  as  a  separate 
entity  would  affect  this  situation,  since  it 
would  entail  speculation.  However,  he  said 
that  as  a  relatively  large  user  of  road 
construction  services,  the  CD  would  prefer  to 
see  the  largest  number  of  potential  bidders  to 
be  available  for  proposal  requests  from  the 
Division. 

The  Los  Angeles  County  Department  of 
Purchasing  and  Stores  purchases 
construction  materials  on  behalf  of  various 
County  departments  that  use  public 
employees  to  do  construction  work.  Within 
the  Department  of  Public  Works,  the  Road 
Maintenance  Division  and  the  Flood  Control 
Division  perform  so-called  "force  account" 
work  (utilizing  the  DPW's  own  employee 
work  force)  with  aggregate  and  other 
construction  materials  which  are  purchased 
directly  by  Purchasing  and  Stores  on  the 
basis  of  DPW's  requisition  requests. 

Senior  Deputy  Purchasing  Agent  Pamela 
McKenzie  is  in  chare  of  handling  such 
construction  material  bids  for  the  County  of 
Los  Angeles.  She  was  contacted  on  May  31. 
1988.  and  stated  that  Los  Angeles  County 
does  direct  purchasing  for  County 
Departments  in  four  major  categories  with  a 
total  dollar  volume  of  approximately 
S900.000-$l .000,000  annually.  These 
categories  are:  1)  asphaltic  concrete.  2) 
transit  mix,  3)  rock,  sand  and  gravel,  and  4) 
crushed  aggregate  base. 

Ms.  McKenzie  expressed  a  concern  that 
these  building  materials  markets  are  "going 
to  t>e  closed  up"  to  the  detriment  of  buyers 
such  as  Los  Angeles  County  due  to  two 
factors:  the  exhaustion  of  resources  within  a 
reasonable  radius  of  the  sites  where  it  is 
needed,  and  the  increasing  concentration  and 
consequent  market  power  among  those  firms 
remaining  in  the  industry  in  Southern 
California. 

Ms.  McKenzie's  concern  over  resource 
depletion  centers  on  the  fact  that  the 
aggregate  supply  available  from  such 
locations  as  Irwindale  and  Sun  Valley  is 
diminishing.  While  other  aggregate  quarriers 
exist,  such  as  those  in  Simi  Valley,  they  are 
not  always  competitive.  This  is  principally 
because  long-distance  hauling  entails 
transportation  costs  that  can  quickly  become 
greater  than  the  aggregate  cost  itself.  Thus, 
for  example.  Ms.  McKenzie  has  observed  that 
in  her  experience  it  is  difficult  for  a  Simi 
Valley-based  bidder,  such  as  P.  W.  Gillibrand 
Co..  to  be  competitive  on  bids  for  delivery  to 
job  sites  in  the  central  County  area.  The 
transportation  charges  are  computed  largely 
on  the  basis  of  "Rock  Zones"  established  by 
the  California  Public  Utilities  Commission. 
The  County  obtains  bids  at  various  prices  for 
the  materials  themselves,  but  at  greater 
distances  the  cost  of  the  aggregate  or  other 
material  is  less  significant  to  the  overall  price 
than  is  the  transportation  component.  For  this 
reason,  the  County  is  particularly  interested 
in  the  continued  viability  of  bidders  who  are 
located  in  areas  that  can  provide  coverage  to 
those  communities  that  include  major 
population  centers.  Blue  Diamond  Materials, 
the  aggregate  division  of  Sully-Miller 
Contracting,  is  such  a  firm. 

While  it  has  been  true  that  the  quoted 
prices  for  aggregate  and  other  construction 


materials  have  been  relatively  stable  in 
recent  years.  McKenzie  expects  that  to 
change  soon.  Moreover,  she  has  seen  an 
increasing  tendency  by  the  largest  suppliers 
to  refuse  to  accept  what  was  previously 
acceptable  terms  in  Los  Angeles  County  bid 
proposals.  Such  contract  changes  can  of 
course  operate  as  the  functional  equivalent  of 
price  increases.  For  example,  a  recent  bid 
included  the  imposition  of  certain  vendor 
terms  as  part  of  its  proposal:  the  former  price 
guarantee  language  was  stricken,  the 
"freeway  time"  (or  possible  delay  due  to 
freeway  congestion)  cost  risk  was  put  on  the 
County  instead  of  the  vendor  as  had  been 
done  previously,  the  delivery  time  was  no 
longer  within  48  hours  of  County  notice,  etc. 
In  the  past,  the  accepted  County  proposal 
requests  provided  that  liability  for  additional 
costs  for  substitute  materials  incurred  by 
reason  of  non-delivery  in  emergencies  would 
be  imposed  on  the  vendor  now.  McKenzie 
reports,  at  least  one  major  vendor  insists  on  a 
provision  excluding  such  liability.  She 
believes  that  this  increasing  insistence  on 
particular  contract  terms  is  an  indication  of 
growing  market  power  by  certain  aggregate 
producers,  and  she  fears  that  this  may  soon 
be  translated  into  higher  prices  to  Los 
Angeles  County  and  other  buyers. 

Her  views  were  echoed  by  Supervising 
Deputy  Purchasing  Agent  Wayne  Nakano. 
who  claimed  that  the  County  had  had 
increasing  difficulty  obtaining  a  desirable 
number  of  bids  for  construction  materials. 

While  the  County  would  prefer  to  see  the 
largest  possible  number  of  qualified  bidders, 
it  has  l>een  the  experience  of  the  Purchasing 
Department  that  there  are  often  fewer 
bidders  responding  to  County  proposal 
requests.  For  example,  in  a  May  20. 1988.  bid 
opening  for  cnished  aggregate  base,  only 
three  bids  were  received  in  respmise  to  a 
proposal  request  which  had  been  mailed  to 
fourteen  vendors.  Of  those  three,  one 
included  a  large  number  of  unfavorable 
contractual  language  changes  of  the  type 
described  above.  McKenzie  contrasted  this 
situation  to  that  of  the  aggregate  base  for  the 
preceding  year,  when  a  total  of  six  bids  were 
received  for  the  same  materiaL 

The  concemt  expressed  by  the 
representatives  of  Los  Angeles  County  thus 
focus  on  the  issue  of  increasing  market  power 
on  the  part  of  construction  materials  bidders. 
In  an  industry  that  appears  to  be  growng 
increasingly  concentrated,  any  remedial 
efforts  by  way  of  divestiture  should  in  our 
view  take  into  account  both  the  depletion  of 
readily  accessible  resources  (and  the  effects 
of  such  depletioD  on  the  issue  of  potential 
barriers  to  entry),  and  the  need  to  insure  that 
any  divested  entity  will  be  a  viable  one, 
possessing  all  of  the  factors  of  production 
that  are  needed  to  effectively  compete  in  the 
construction  materials  industry,  as  well  as 
the  appropriate  schedule  for  structural  relief. 

In  addition  to  concern  about  relief  for  the 
alleged  violations  in  the  Complaint  in  this 
matter,  the  general  competitive  concerns  of 
this  Office  an  tubctantiaUy  idenlicat  to  those 
expressed  bjr  the  Cdifomia  Attorney  Geueral 
and  his  staff  ia  their  April  4. 196&  submission 
to  the  Ika.  Manuel  L  Real  of  the  Dtstnct 
Court  for  the  Central  District  of  California.  In 
particular,  the  issue  raised  by  the  California 


Attorney  General,  concerning  the  viability  of 
the  newly  divested  firm  in  the  market  for 
construction  materials  other  than  aggregate, 
is  reflective  of  the  concerns  of  the  County.  In 
our  view,  the  proposed  additional  relief 
incorporated  in  the  letter  agreement  between 
the  California  Attorney  General  and  counsel 
for  BNS,  Inc..  addresses  those  concerns  and 
resolves  them  satisfactorily.  This  Office  and 
the  County  of  Los  Angeles  endorse  these 
remedies,  while  taking  no  position  on  the 
precise  procedural  mechanisms  to  be  used  to 
implement  them. 

Thank  you  for  your  consideration  of  our 
comments  in  this  regard. 

Very  truly  yours. 
Ira  Reiner. 
District  A  ttomey. 

By: 

Michael  j.  Delaney, 

Deputy-in-Charge.  Antitrust  Section. 

By: 

Thomas  A.  Papageorge, 

Head  Deputy  District  Attorney,  Consumer 

Protection  Division. 

June  13. 1968. 

Gary  R.  Spratling, 

Chief.  San  Francisco  Office.  Antitrust 

Division,  U.S.  Department  of  Justice.  450 

Golden  Gate  A  venue.  Box  36046  San 

Francisco,  CA  94102 
Re:  United  States  of  America  vs.  BNS.  Inc. 

and  Gifford-HiH  »  Company.  Inc.  (U.S. 

District  Cotvt  Central  District  California: 

Civil  Case  No.  8801452  R) 
Subject:  CommenU  On  Proposed  judgement 

Dear  Mr.  Sprading:  Monolith  Portland 
Cement  Company  ("Monolith")  submits  these 
comments  on  the  proposed  final  judgement  in 
the  referral  to  matter  with  the  understanding 
that  the  conditions  to  BNS.  Ina's  ("BNS") 
acquisition  of  Koppers  Company.  Inc.  include 
its  disposition  of  the  Sully-Miller  Irwindale. 
California  aggregates  reserves  and  plant  and 
(pursuant  to  agreement  with  the  Attorney 
General  of  the  State  of  California)  iu 
disposition  of  four  Sully-Miller  ready-mixed 
concrete  plants  located  in  Los  Angeles 
County. 

1.  BNS  should  be  precluded  from  gaining 
possession  or  control  of  any  of  the  assets  and 
facilities  that  are  to  be  disposed. 
Commencing  with  BNS's  acquisition  of 
Koppers.  such  assets  and  facilities  should  be 
placed  in  the  possession  and/or  control  of  an 
independent  master  or  trustee. 

BNS's  possession  and/or  control  of  the 
assets  prior  to  their  disposition  will  give  BNS 
the  opportunity  to  establish  practices  and 
relationships  (although  unwritten  and 
informal)  that  will  effectively  circumvent  the 
intended  purpose  of  the  dispositions. 
Monolith  has  observed  that  in  other 
transactions  involving  dispositions,  it  is  not 
uncommon  for  competitive  practices  and 
relationships  to  continue  virtually  unchanged 
after  disposition.  While  the  porpose  of  a 
dispositioB  may  be  open  up  a  share  of  the 
market  for  competition,  practice  and 
relationship  established  prior  to  disposition 
in  effect  maiatain  the  atatas  quo. 

2.  The  Ventura-Oxnard  markets  for 
aggregates  and  ready-mixed  concrete  are 


separate  from  those  of  Los  Angeles. 
Irwindale.  San  Fernando  Valley,  etc..  and  the 
effect  of  BNS's  acquisHion  on  competition  in 
the  Ventura-Oxnard  market  should  be 
considered  separately. 

3.  BNS's  aquisition  of  the  aggregate  and 
ready-mixed  concrete  plants  of  Koppers  that 
are  operating  in  Venture  County.  California 
as  Southern  Pacific  Milling  Company  ("SJ' 
Milling")  will  result  in  the  cement,  aggregates 
and  ready-mixed  concrete  markets  in  the 
Ventura-Oxnard  area  of  California  being 
dominated  by  and  concentrated  in  two 
cement  manufacturers  having  integrated 
cement-aggregates-ready-mixed  concrete 
operations. 

At  present,  the  aggregates  and  ready-mixed 
concrete  markets  in  the  Ventura-Oxnard  area 
are  dominated  by  CalMat  and  S.P.  Milling. 
They  operate  the  major  aggregates  plants  in 
the  area,  and  their  ready-mixed  concrete 
plants  dominate  the  concrete  market.  CalMat 
is  an  integrated  cement-aggregates-ready- 
mixed  concrete  operator.  S.P.  Milling 
operates  both  aggregates  and  ready-mixed 
concrete  plants,  and  purchases,  or  has 
purchased,  cement  from  several  cement 
manufacturers  (including  Monolith).  The 
remaining  ready-mixed  concrete  operations 
in  the  Ventura-Oxnard  area  are  relatively 
small  as  compared  to  S.P.  Milling  and 
CalMat.  and  usually  dependent  upon  S.P. 
Milling  and  CalMat  for  aggregates,  or  they 
are  located  outside  the  market  area  and  able 
to  effectively  compete  only  on  the  fringes 
thereof  In  other  *words.  the  aggregates  and 
ready-mixed  concrete  markets  are  already 
fairly  concentrated;  and  if  BNS  acquires  the 
Koppers-S.P.  Milling  aggregates  and  ready- 
mixed  concrete  plants,  competition  will  be 
lessened  even  further. 

BNS's  acquisition  of  the  Koppers-S.P. 
Milling  plants  will  further  compress  both  the 
cement  and  ready-mixed  concrete  markets  in 
the  Ventura-Oxnard  area.  By  controlling  the 
aggregates  market.  BNS  and  CalMat  will  be 
in  a  position  to  dominate  the  aggregates  and 
concrete  markets  and  virtually  eliminate 
outside  competition  for  cement  in  the 
Ventura-Oxnard  area.  Non-integrated  ready- 
mixed  concrete  companies  that  must 
purchase  their  aggregates  from  integrated 
cement-aggregates-ready-mixed  concrete 
companies  usually  find  it  is  "advisable  "  or 
"prudent"  to  purchase  both  their  aggregates 
and  a  substantial  part  of  their  cement 
requiremenU  from  the  integrated  supplier. 
The  "pressure"  to  purchase  cement  (in  order 
to  purchase  aggregates)  may  be  real  or 
imagined.  It  is  nevertheless  apparent. 

Respectfully  submitted. 
MonoUdi  Portland  Cement  Company. 

By:  Bill  B.  Betz. 

President 

[PR  Doc  8&-15294  Filed  7-7-88;  MS  am] 
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(Ordw  Na  tZtS-W) 
Delegation  of  Authority 

By  virtue  of  the  authority  vested  in  me 
by  28  U.SC  509  arid  510.  and  pursuant  to 
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28  U.S.C.  0.5(f).  I  hereby  delegate  the 
authority  vested  in  me  by  Executive 
Order  No.  12580.  52  PR  2923.  January  29. 
1987,  to  the  Assistant  Attorney  General 
for  the  Land  and  Natural  Resources 
Division.  In  the  event  that  the  Assistant 
Attorney  General  for  the  L.and  and 
Natural  Resources  Division  determines 
that  an  order  from  the  Environmental 
Protection  Agency  to  a  federal  agency 
should  not  be  issued,  such 
determination  shall  be  subject  to  the 
approval  of  the  Deputy  Attorney 
General. 

Effective  enforcement  must  be  timely 
enforcement.  The  Assistant  Attorney 
General  for  the  Land  and  Natural 
Resources  Division  will  assure  that 
requests  for  concurrence  by  the 
Department  of  Justice  as  provided  for  in 
Executive  Order  No.  12580  are  reviewed 
as  expeditiously  as  possible. 

Edwin  Meese,  III. 

Attorney  Genera/. 
|une  30. 1988. 

|FR  Doc.  88-15320  Filed  7-7-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/ Reporting 
Requirements  Under  Review  by  tt>e 
Office  of  Management  and  Budget 
(0MB) 

Background  , 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budgt  (0MB)  since  the 
last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 


The  OMB  and  Agency  identification 
numbers,  if  applicable.  How  often  the 
recordkeeping/reporting  requirement  is 
needed.  Who  will  be  required  to  or 
asked  to  report  or  keep  records. 
Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Commeots  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW..  Room  N- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget.  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

NEW 

Employment  and  Training 

Administration 
Job  Training  Partnership  Act 

Compliance  Review 
New;  no  forms 
Annually;  Bienially 
State  or  local  governments 
54  respondents:  7,920  total  hours;  164  hrs 

per  response:  no  forms 
To  ensure  that  States  operate  Federally 

funded  Training  and  Employment 

Programs  in  accordance  with  the 

requirements  of  the  Job  Training 

Partnership  Act  and  its  implementing 

regulations. 
Employment  and  Training 

Administration 
State  Employment  Security  Agency 

Compliance  Review  System 
New:  no  forms 
Annually;  Bienially 
State  or  local  governments 
54  respondents;  3,672  total  hours:  27  hrs 

per  response:  no  forms 
To  ensure  that  federally  funded  State 

Employment  Security  Agency 

programs  are  operated  in  accordance 


with  applicable  statutory  and 
regulatory  regulations. 

Extension 

Employment  and  Training 

Administration 
Service  Delivery  Area  Reorganization 

Plan  Appeal 
1205-0243 

State  and  local  governments 
20  respondents:  40  hours:  2  hours  per 

response:  no  forms 
The  information  collected  will  be  used 

to  determine  whether  JTPA  recipients 

denial  of  a  reorganization  plan  for  a 

service  delivery  area  is  in 

conformance  with  JTPA. 

Signed  at  Washington.  DC,  this  5th  day  of 
July.  1988. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 
|FR  DOC.  88-15413  Filed  7-7-88;  8:45  amj 
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Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction;  . 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 


federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW.,  Room  S-3504, 
Washington.^  DC  20210. 

Modifications  to  General  W«ge 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 


Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I: 

District  of  Columbia 

DC88-l(Jan.  8. 1988)— pp.  78,  80-82,  84 
West  Virginia 

WV88-2(Ian.  8, 1988)— pp.  1182-1186. 
pp.  1188-1191 
West  Virginia 

WV88-3(Jan.  8. 1988)— p.  1208 

Volume  II: 

Indiana 
IN88-2(Ian.  8. 1988)— pp.  249-25Z  pp. 
257,  261 
Wisconsin 

WI88-8(Ian.  6. 1988)— p.  1116-1117 
WI88-10(Jan.  8. 1988)— p.  1137.  pp. 
1143-1144 

Volume  III: 

California: 

CA88-2(Ian.  8, 1988)— pp.  51-64 

CA88-4(Jan.  8. 1988)— pp.  77-102b 
Idaho: 

ID88-l(Jan.  8, 1988)— pp.  142-144 
Nevada: 

NV88-2{Jan.  8, 1988)— p.  260 
Oregonr 

OR88-l(Ian.  8, 1988)— p.  305 
Washington: 

WA88-l(Jan.  8, 1988)— pp.  360,  364 

WA88-2(Jan.  8. 1988)— p.  387 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 
Superintendent  of  Documents,  U.S. 

Government  Printing  Office, 

Washington,  D.C.  20402  (202)  783- 

3238. 

When  ordering  subscription{s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1]  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 


Signed  at  Washington.  DC  this  1  day  of  )uly 
1988. 

Alan  L  Moss, 

Director.  Division  of  wage  Determinations. 
[FR  Doc.  88-15237  Filed  7-7-88;  8:45  am) 

MLUNG  COOC  4S10-27-M 


Employment  and  Training 
Administration 

ITA-W-20,72«] 

Owens-lllinois-Nippon  Electric  Glass 
Television  Products,  Columbus,  OH; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  13. 1988  in  response  to 
a  worker  petition  received  on  June  13. 
1988  which  was  filed  by  the  Glass, 
Pottery,  Plastics  and  Allied  Workers 
Union,  Local  No.  106,  on  behalf  of 
workers  at  Owens-lllinois-Nippon 
Electric  Glass.  Television  Products. 
Columbus.  Ohio. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC,  this  29th  day  of 
June  1988. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  88-15325  Filed  7-7-88;  8:45  amj 

BILUNG  CODE  4S10-3<Mt 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  on  ttie  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Ad  Hoc 
Challenge  III  Cross-Cut  Committee  to 
the  National  Council  on  the  Arts  will  be 
held  on  July  26. 1988,  from  9:00  a.m.-5:30 
p.m.,  in  room  MO-9  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  dicussion  of  information  given 
in  confidence  to  the  Agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
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closed  to  the  public  puranant  to 

subsections  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  froat  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  tlie  Arts,  Wasfamgtoa, 
DC  20506.  or  call  (202)  682-S433. 
Yvonne  M.  Sabine, 

Director.  Council  and  Pane  J  Operations. 
National  Eadowment  for  the  Arts, 
jFR  Doc  38-15321  FUed  7-7-88;  8:45  amj 
BILUNG  CODE  7$V-«M( 


NUCLEAR  REGULATX)RY 
COMMISStON 

Advisory  ComwWtee  on  Nuctear 
Waste;  Meeting  Agenda 

The  Advisory  Committee  on  Nudear 
Waste  will  hold  its  second  meedng  on 
July  21-22, 1988.  Room  104a  1717  H 
Street.  NW..  Washington.  DC. 

Thursday,  futy  21. 1988 

Room  1046. 1717  H  Street.  NW., 
Washington.  DC 

8:30  a.m.-&45  a.nu:  Comments  by 
ACNW  Chairman  (Open) 

The  ACNW  Chairman  will  report 
briefly  regarding  items  of  current 
interest. 

8:45  a.m.-10:15  a.m.:  Below  Regulatory 
Concern  (Open) 

The  NRC  Staff  will  present  their 
proposed  policy  statement  to  the 
ACNW. 

10:30  a.m.-12aO  Noon:  Dry  Cask  Stomge 
Study  (Open) 

The  DOE  Staff  wU  brief  the  ACNW 
on  their  Dry  Cask  Storage  Study.  This 
study  is  required  by  the  Nuclear  Waste 
Policy  Amendaients  Act  of  19B7  to  be 
submitted  to  Congress  in  October  1988. 

1:00  p.m.-2.iX) p.m.:  Rulemaking  on 
Anticipated  and  Unanticipated  Events 
(Open) 

The  NRC  Staff  wiH  discuss  the 
proposed  rulemaking  on  this  topic 

2:00  p.m.-3:30 p.m.:  Center  for  Nuclear 
Waste  Regulatory  Analyses  (Open) 

The  NRC  Staff  will  brief  the  ACNW 
on  the  status  of  this  program. 

3:45  p.m.-S:lS  p.m.:  Environmental 
Monitoring  of  low-Lerel  Waste 
Facilities  (Open) 

The  NRC  Staff  will  discuss  the  NRC 
Draft  Technical  Position  on  this  topic. 


5:15  p.m.-eM>  p.m.:  ACNW  Activities 
and  Preparation  of  ACNW  Reports 

(Open) 

The  ACNW  will  discuss  ACNW 
activities,  future  meeting  agendas,  and 
organizational  matters. 

Friday.  July  22, 1988 

8:30  a.m.-10:30  a.m.:  Consuhatron  Draft 
Site  Characterization  Plan  (CDSCP) 
(Open) 

The-State  of  Nevada  will  be  invited  to 
brief  the  ACNW  on  its  review  of  the 
DOE  Consultation  Draft  Site 
Characterization  Ran  for  the  Yucca 
Mountain  Nevada  Site. 

10:45  a.m.-12:15  p.m.:  EPA  Standards  for 
HL  W  Geologic  Repository 

The  EPA  will  provide  a  briefing  on  the 
status  of  this  topic. 

1:15  p.m.-3:45  p.m.:  Briefing  on 
Barnwell /Savannah  River/Chem- 
Nuclear  and  LN  Technologies  (Open) 

The  NRC  Staff  and.  it  possible, 
representatives  of  the  above 
organizations  and  the  state  of  South 
Carolina  will  brief  the  members  of  the 
ACNW  to  prepare  them  for  their 
proposed  visit  to  these  facilities  in  early 
August. 

4:00  p.m.-4:30  pml:  NRC  Staff  Actions 
on  ACNW  Recommeadalions  (Open) 

The  ACNW  will  discuss  the  actions 
that  the  NRC  Staff  has  taken  on  ACNW 
recommendations. 

4:30 p.m.-5:30 p.m.:  ACNW  Activities 
and  Preparation  of  ACNW  Retorts 
(Open) 

The  ACNW  will  discuss  ACNW 
activities,  future  meeting  agendas,  and 
organizational  nutters. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  are 
similar  to  those  used  by  ACRS  and 
published  in  the  FadeBal  Ragiateron 
October  2. 1987  (51  PR  32241).  The 
procedures  which  will  be  used  are  as 
follows: 

Background 

Procedures  to  be  followed  with 
respect  to  meetings  conducted  pursuant 
to  the  Federal  Advisory  Committee  Act 
by  the  Nadear  Regulatory  Commission's 
Advisory  Committee  on  Noclenr  Waste 
(ACNW),  are  published  in  tM«  notice. 
These  procedures  are  set  forth  and  may 
be  incorpocated  by  reference  in  luture 
individaal  meeting  notioes.  The 
Advisory  Committee  on  Nadear  Waste 
has  been  established  porsoant  to  the 
Federal  Advisory  Committee  Act  of 
October  6. 1972  (Pub.  L  M-463. 88  Stat. 
770-776).  The  Commission  has 


determined  that  the  establishment  of 
this  Committee  is  necessary  and  in  the 
public  mterest  in  order  to  obtain  input 
advice  and  recommendations  on  all 
aspects  of  the  management  of 
radioactive  wastes  within  the  purview 
of  NRC  regulatory  responsibilities.  The 
purpose  of  the  Conmiitlee  is  to  provide 
advice  and  recommendations  on  topics, 
issues,  and  activities  related  to  the 
regulation  of  nndear  wastes.  Such 
activities  encompass: 

•  Regulation  of  high-level  waste, 
including  the  licensing  of  high-level 
waste  repositories; 

•  Licensing  and  regulation  of  low- 
level  waste  disposal  repositories:  and 

•  Handling,  processing,  transporting, 
storing  and  safeguarding  wastes, 
including  but  not  limited  to  spent  fuel, 
nuclear  wastes  mixed  writh  other 
hazardous  substances,  and  uranium  mill 
tailings. 

The  Committee's  reports  will  become 
part  of  the  public  recoid. 

Although  ACNW  meetings  are 
ordinarily  open  to  the  public  and 
provide  for  oral  or  written  statements 
from  members  of  the  public  to  be 
considered  as  a  part  of  the  Committee's 
information  gathering  procedure,  they 
are  not  adiudicatory  hearings  such  as 
are  conducted  by  the  Nuclear 
Regulatory  Commission's  Atomic  Safety 
and  Licensing  Board  as  part  of  the 
Commission's  licensing  process. 

General  Rules  Regardiaf  ACNW 
Meetings 

An  agenda  is  published  in  the  Federal 
Register  for  each  ftdl  Committee 
meeting.  Practical  considerations  may 
dictate  some  alterations  in  the  agenda. 
The  Chairman  of  the  Committee  or 
Subcommittee  which  is  meeting  is 
empowered  to  conduct  the  meeting  in  a 
manner  that,  in  his  judgment,  will 
facilitate  the  orderiy  conduct  of 
business,  indeding  provisions  to  carry 
over  an  incomplete  session  from  one 
day  to  the  next. 

With  respect  to  public  partidpation  in 
ACNW  meetings,  the  following 
requirements  shall  apply: 

(a)  Persons  wishing  to  submit  written 
statements  regarding  tfie  agenda  items 
may  do  so  by  providing  a  readily 
reproducible  copy  at  the  begiiming  of 
the  meeting.  Wfaoi  asaetiags  aie  kdd  at 
locations  other  thafi  WaaMaglea.  DC 
reproduction  facilities  are  usually  not 
available.  Accordingly.  15  additional 
copies  should  be  provided  for  use  at 
such  meetings.  Comments  should  be 
limited  to  safety-rdated  areas  within  the 
Committee's  pinview. 

Persons  desiring  to  mail  written 
comments  may  do  so  by  sending  a 


readily  reproducible  copy  addressed  to 
the  Office  of  the  Executive  Director,  in 
care  of  the  ACNW.  NRC.  Washington. 
DC  20555.  Comments  postmarked  no 
later  than  one  calendar  week  prior  to  a 
meeting  will  normally  be  received  in 
time  for  reproduction,  distribution,  and 
consideration  at  the  meeting. 

(b)  Persons  desiring  to  make  an  oral 
statement  at  the  meeting  should  make  a 
request  to  do  so  prior  to  the  beginning  of 
the  meeting,  identifying  the  topics  and 
desired  presentation  time  so  that 
appropriate  arrangements  can  be  made. 
The  Committee  will  receive  oral 
statements  on  topics  relevant  to  its 
purview  at  an  appropriate  time  chosen 
by  the  Chairman. 

(c)  Further  information  regarding 
topics  to  be  discussed,  whether  a 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call,  on  the  working  day  prior 
to  the  meeting,  to  the  Office  of  the 
Executive  Director  (telephone:  202-634- 
3265)  between  7:30  a.m.  and  4:15  p.m., 
Washington,  DC  time. 

(d)  Questions  may  be  asked  only  by 
ACNW  Members,  Consultants,  and 
Staff. 

(e)  The  use  of  still,  motion  picture,  and 
television  cameras,  the  physical 
installation  and  presence  of  which  will 
not  interfere  with  the  conduct  of  the 
meeting,  will  be  permitted  both  before 
and  after  the  meeting  and  during  any 
recess.  The  use  of  such  equipment  will 
be  allowed  while  the  meeting  is  in 
session  at  the  discretion  of  the 
Chairman  to  a  degree  that  is  not 
disruptive  to  the  meeting.  When  use  of 
such  equipment  is  permitted, 
appropriate  measures  will  be  taken  to 
protect  proprietary  or  privileged 
information  which  may  be  in  documents, 
folders,  etc.,  being  used  during  the 
meeting.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept. 

(f)  A  copy  of  the  transcript  of  the  open 
portions  of  the  meeting  where  factual 
information  is  presented  will  be 
available  at  the  NRC  Public  Document 
Room,  1717  H  Street,  NW..  Washington. 
DC  20555.  for  inspection  within  one 
week  following  the  meeting.  A  copy  of 
the  minutes  of  the  meeting  will  be 
available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copies  may  be  obtained  upon 
payment  of  appropriate  charges. 

Special  Provisions  when  Proprietary 
Sessions  Are  To  Be  held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 


matters  involving  proprietary 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  ACNW 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  relate  to 
the  material  being  discussed. 

The  Executive  Director  should  be 
informed  of  such  an  agreement  at  least 
three  working  days  prior  to  the  meeting 
so  that  it  can  be  confirmed  and  a 
determination  made  regarding  the 
applicability  of  the  agreement  to  the 
material  that  will  be  discussed  during 
the  meeting.  The  minimum  itiformation 
provided  should  include  information 
regarding  the  date  of  the  agreement,  the 
scope  of  material  included  in  the 
agreement,  the  project  or  projects 
involved,  and  the  names  and  titles  of  the 
persons  signing  the  agreement. 
Additional  information  may  be 
requested  to  identify  the  speciHc 
agreement  involved.  A  copy  of  the 
executed  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 
to  the  beginning  of  the  meeting. 

Date  July  5. 1988. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer 
[FR  Doc.  88-15379  Filed  7-7-88;  8:45  am) 
BILUNG  CODE  7S«>-01-M 


[Docket  No.  50-249] 

Commonwealth  Edison  Co.;  Issuance 
of  Amendment  to  Fadlity  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  94  to  Facility  Operating 
License  No.  DPR-25  issued  to 
Commonwealth  Edison  Company,  which 
revises  the  Technical  Specifications  for 
operation  of  the  Dresden  Nuclear  Power 
Station.  Unit  No.  3.  located  in  Crundy 
County.  Illinois. 

The  amendment  issued  revises  the 
Technical  Specifications  to  support:  (1) 
Changes  specific  to  Cycle  II  reload  fuel 
and  analyses:  (2)  changes  resulting  from 
analyses  performed  to  allow  equipment 
out-of-service;  and  (3)  changes  provided 
for  clarification  or  as  administrative 
changes.  The  amendment  also  revises 
the  license  to  delete  a  condition 
requiring  a  safety  evaluation  for 
coastdown  operation  with  abnormal 
feedwater  temperature. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 


Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  was 
published  in  the  Federal  Register  on 
May  13. 1988  (53  FR  17129).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on 
May  23. 1988  (53  FR  18361). 

For  further  details  with  respect  to  the 
actions  see  (1)  the  application  for 
amendment  dated  March  9. 1988.  (2) 
Amendment  No.  94  to  License  No.  DPR- 
25  and  (3)  the  Commission's  related 
Safety  Evaluation  and  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  N.W..  and  at  the  Morris 
Public  Library.  604  Liberty  Street, 
Morris,  Illinois  60450.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  )une  1988. 

For  the  Nuclear  Regulatory  Commission. 
Leif ).  Norrhohn, 

Acting  Director.  Project  Directorate  1/1-2. 
Division  of  Reactor  Pro/ects — 1/1.  IV,  Vand 
Special  Projects. 
(FR  Doc.  88-15371  Filed  7-7-88;  8:45  amj 

BILUNG  CODE  75W-01-M 


[Docket  No.  50-3731 

Commonwealth  Edison  Co.  Issuance 
of  Amendment  To  Fadlity  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  58  to  Facility  Operating 
License  No.  NPF-11  issued  to 
Commonwealth  Edison  Company,  which 
revised  the  Technical  Specifications  for 
operation  of  the  LaSalle  County  Station. 
Unit  1.  located  in  LaSalle  County. 
lUinois.  The  amendment  was  effective 
as  of  the  date  of  its  issuance. 

The  amendment  modifies  the 
Technical  Specifications  in  support  of 
the  second  reload  (Cycle  3)  for  LaSalle 
Unit  1. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
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of  1954.  as  amended  (the  Act],  and  the 
Conunission's  rules  aad  regulations.  The 
Commission  has  made  apprapriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideratioa  of  Issuance  of 
Amendment  and  Oportunity  for  Hearing 
in  connection  with  this  was  published  in 
the  Federal  Register  on  January  28. 1988 
(53  FR  2553).  No  request  for  a  hearing  or 
petition  for  leave  to  mtenrene  was  filed 
following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commimion  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  stgniftcant  effect  on  the  quaNty 
of  the  human  environment. 

For  further  details  with  respect  to  the 
actions  see  (1)  the  application  for 
amendment  dated  Janintry  19, 1968.  (2) 
Amendment  No.  58  to  License  No.  DPR- 
11,  and  (3)  the  Commission's  related 
Safely  Evaluation  and  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact.  All  of  these  items  are 
available  for  pubhc  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  N.W.,  and  at  the  Public 
Library  of  Ulinoia  VaUey  CofBinanity 
College,  Rural  Route  No.  1,  Oglesfay, 
Illinois  6143&  A  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request 
addressed  to  the  US.  Nuclear 
Regulatory  CommiMion,  Waahingtoa 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Duted:  at  Rockville,  Marytand.  this  23rd 
day  of  June  1988. 

For  the  Nuclear  Regulatory  Commission. 
Leir  |.  Norrholm. 

Acting  Director.  Project  Directorate  IIl-Z 
Division  of  Reacotr  Projects— III,  rv.  VanJ 
Special  Projectt 
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CommonwMllh  EdiMn  COn 
Conaidacalioa  of  iMuano*  of 
Amcndmant  to  ftcMly  OpsraUng 
Ucense  and  Pwpo—J  No  StfnMcant 
Hazards  Cawaidai  lluii  PaNmilnaUon 
and  Opportunity  tor  Haaring 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
37  and  NPF-86.  issued  to 
Commonwealth  Edison  Company,  for 


operation  of  Byroo  StalioB.  XJu^  1  and  2 
located  ia  Ogle  Coanty.  Uteoia. 

The  aaaea^ncnt  wai^  raviae  an 
action  statement  oeiaceniteg  Ike  atdaiate 
heat  aiok  lo  state  Ikal  Ite  ptpwiaioiia  to 
specifkatioB  3.a4  do  not  apply  ia 
accordance  with  the  Boeaaae'a 
application  dated  |ana  22. 196& 

Before  issuance  of  the  pfopaaed 
licenae  amendHKBt.  the  Coamission 
will  have  made  findlats  raquirad  by  the 
Atomic  Energy  Act  of  1864,  as  aoiended 
(the  Act)  and  tke  Conunission's 
regulations. 

The  Commission  lias  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  IIk  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  fJacility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabiiity  of 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  hrom 
any  accident  previoosiy  evaluated;  or  (3) 
involve  a  signiiflcant  reduction  in  a 
margin  of  safety. 

The  Rock  River  is  one  of  two  makeup 
sources  for  the  ultimate  heat  sink  at 
Byron  Station.  This  proposed 
amendment  revises  a  Technical 
Specification  action  requirement 
concerning  Rock  River  water  level  and 
flow.  The  action  requireawnt  is  being 
revised  to  state  that  the  provisions  of 
Technical  Specification  3.0.4  are  not 
applicable.  This  win  have  the  effect  of 
permitting  changes  in'operations  modes 
while  the  action  requirement  is  still 
effective. 

Water  lev«I  and  flow  in  the  Rock 
River  have  no  effect  on  the  probability 
of  previously  evaluated  accidents. 
Therefore,  the  probability  of  previously 
evaluated  accidents  will  not  be 
increased. 

The  affected  action  requirement 
permits  reactor  operation  to  continue  as 
long  as  river  flow  and  )ev«l  stay  above 
minimum  requirements.  The  minimum 
flow  and  level  limits  that  assure 
adequate  suction  for  the  essential 
service  water  makeup  pumps  are  not 
being  changed  by  this  amendment.  As  a 
result,  the  consequences  of  previously 
evaluated  accidents  will  not  be 
increased. 

This  proposed  amendment  does  not 
allow  any  new  mode  of  operation 
beyond  what  is  already  permitted  of  the 
action  requirement.  In  addition,  tiiis 
amendment  does  not  allow  any 
modifkatioo  to  the  planL  Therefore. 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 


different  kind  «f  accident  from  any 
accident  pnvioasiy  svalastod. 

Since  the  Technical  Specification 
mininnan  flow  and  level  Kmits  for  the 
Rock  River  are  not  being  changed,  this 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

For  the  reasons  stated  above,  the  staff 
beKeves  this  proposed  amendment 
involves  no  significant  hazards 
consideration. 

The  CoRimisston  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555,  and  should  cite  the 
publication  date  and  pa^  number  of  the 
Federal  Register  notice.  Written 
comments  may  also  be  delivered  lo 
Room  4000,  Maryland  National  Bank 
Building.  7735  Old  Georgetown  Road. 
Bethesda,  Maryland  from  8:15  ajn.  to 
5:00  pjn.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room.  1717  H  Street. 
NW.,  Washington.  D.C  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  August  8. 1988,  the  licensee  may 
file  a  request  for  s  hearing  with  respect 
to  issuance  of  the  amendaient  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  wtio 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Conunission's  "Rules  oi 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  s 
request  for  hearing  or  petition  for  leave 
to  intervene  is  filed  by  the  sbove  date, 
the  Commission  or  an  Atomic  Safety 
and  Licensing  Board,  desiyiatcd  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  snd/or 
petition  and  the  Secretary  of  the 
designated  Atoatic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  lo  intervene  shall  set 
forth  with  particularity  the  interest  of 
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the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceedings  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 


would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  identification 
Number  3737  and  the  following  message 
addressed  to  Daniel  R.  Mullen 
Petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
number;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel — Rockville,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Michael  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago.  Illinois  60603. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.174{a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 


Document  Room,  1717  H  Street  NW., 
Washington,  DC,  and  at  the  Rockford 
Public  Library,  215  N.  Wyman  Street. 
Rockford,  Illinois  61101. 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
Leonatd  N.  Olshan, 

Project  Manager,  Project  Directorate  III-2. 
Division  of  Reactor  Projects-Ill.  IV,  VanJ 
Special  Projects. 

(PR  Doc.  88-15373  Filed  7-7-88:  8:45  am| 
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[Docket  Nos.  50-361  snd  50-3621 

Soutltem  Calif omia  Edison  Co.  et  at.; 
Consideration  of  Isauance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-lO 
and  NPF-15  issued  to  Southern 
California  Edison  Company  (SCE),  San 
Diego  Gas  and  Electric  Company,  the 
City  of  Riverside.  California  and  the 
City  of  Anaheim.  California  (the 
Licensees),  for  operation  of  San  Onofre 
Nuclear  Generating  Station,  (SONGS) 
Units  2  and  3  located  in  San  Diego 
County,  California.  The  request  for 
amendment  was  submitted  by  letter 
dated  June  14, 1968  and  identified  by  the 
licensee  as  Proposed  Change  PCN-283. 

The  proposed  change  would  revise 
Technical  Specification  3/4.1.3.4  "CEA 
Drop  Time"  to  increase  the  allowable 
drop  time  from  3.0  to  3.2  seconds.  The 
purpose  of  Technical  Specification  (TS) 
3/4.1.2.4  to  ensure  that  the  actual  drop 
times  for  full  length  Control  Element 
Assemblies  (CEAs)  are  consistent  with 
the  maximum  drop  time  assumed  in  the 
accident  and  transient  analyses. 

Prior  to  SONGS  Unit  2  Cycle  4  startup, 
CEA  drop  times  were  measured 
individually.  Beginning  with  Unit  2 
Cycle  4  startup,  a  new  method  of 
measuring  CEA  drop  times  was  used. 
This  method  initiates  a  Core  Protection 
Calculator  (CPC)  trip  and 
simultaneously  monitors  the  positions  of 
all  91  CEAs  as  a  function  of  time.  In  this 
method,  the  reactor  trip  breakers  are  the 
point  at  which  power  is  interrupted  to 
the  CEA  gripper  coils,  rather  than  the 
individual  breakers  as  in  the  previous 
method. 

The  CEA  drop  times  measured  using 
the  new  method  during  Unit  2  startup 
were  unexpectedly  longer  than  those 
measured  using  the  previous  method. 
Although  no  CEAs  failed  to  meet  the  3.0 
second  drop  time  requirement,  some 
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CEAs  were  close  to  the  limit.  Drop  times 
for  the  five  slowest  CEAs  were 
remeasured  using  the  previous  method 
which  confirmed  that  there  was  no 
degradation  in  CEA  performance 
compared  with  previous  tests.  Since  the 
new  method  uses  the  reactor  trip 
breakers  to  interrupt  power  to  the  CEAs, 
it  more  accurately  reflects  the  operation 
of  the  reactor  protection  system  as 
assumed  in  the  safety  analysis. 

The  new  test  method  will  be  used  for 
CEA  drop  time  measurements  during 
SONGS  Unit  3  Cycle  4  startup.  A  recent 
review  of  past  Unit  3  CEA  drop  time 
measurements  revealed  that  there  is  the 
potential  for  one  CEA  to  fail  to  meet  the 
3.0  second  requirement.  The  proposed 
change  would  increase  the  allowable 
drop  time  to  3.2  seconds.  The  effect  of 
the  proposed  change  on  the  accident 
and  transient  analyses  is  addressed  in 
the  licensee's  June  14, 1988  submittal. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  August  8. 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  petition  for  leave  to 
intervene.  Request  for  a  hearing  and 
petitions  for  leave  to  intervene  must  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectls)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-800-325-6000  (in 
Missouri  l-aoO-342-^700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
George  W.  Knighton:  petitioner's  name 
and  telephone  number;  date  petition 
was  mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  02555,  and  to  Mr.  Charies  R.  Kocher. 
Esq.,  Southern  California  Edison 


Company,  2244  Walnut  Grove  Avenue, 
P.O.  Box  800,  Rosemead,  California 
91770  and  Orrick,  Herrington  and 
Sutcliffe,  Attn:  David  R.  Pigott.  Esq.,  600 
Montgomery  Street,  San  Francisco, 
California  94111,  attorneys  for  the 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  entertained  absent  a 
determination  by  the  Commission,  the 
presiding  officer,  or  the  presiding 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
"  amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  June  14. 1988  which 
is  available  for  public  inspection  at  the 
Commission's  Ptjblic  Document  Room. 
1717  H  Street.  NW..  Washington.  DC, 
and  at  the  General  Library,  University  of 
California  at  Irvine.  Irvine,  California 
92713. 

Dated  at  Rockvilie.  Maryland,  this  29th  day 
of  June.  1988. 

For  the  Nuclear  Regulatory  Commission. 

Harry  Rood. 

Senior  Project  Manager.  Project  Directorate  V 
Division  of  Reactor  Projects— 111  IV.  Vand 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-15375  Filed  7-7-88;  8:45  am| 

BILLINQ  CODE  7SWM>1-M 


(Docket  No.  50-2061 

Southern  California  Edison  Co.  et  al.; 
Consideration  of  Issuance  of 
Amendment  to  Provisional  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  al.  (the  licensee), 
for  operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  No.  1.  located 
in  San  Diego  County.  California.  The 
request  for  amendment  was  submitted 
by  letter  dated  May  27, 1987. 

The  proposed  amendment  would 
revise  the  Technical  Specification  (TS) 
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section  on  Control  Room  Emergency  Air 
Treatment  System  to  include  testing  and 
surveillance  requirements  of  a  planned 
modification.  It  would  also  revise  the  TS 
to  allow  for  suspension  of  PORV  Block 
Value  surveillance  testing  during 
periods  when  the  block  valves  are  being 
maintained  closed  in  order  to  satisfy  the 
action  requirements  of  the  TS. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  8. 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  provisional  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 


the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Nut  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW., 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-(800)  325-6000  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  ICnighton:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Charles  R.  Kocher, 
Assistant  General  Counsel,  and  James 
Beoletto,  Esq.,  Southern  California 
Edison  Company,  P.O.  Box  800, 
Rosemead.  California  91770.  attorneys 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 


Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  sfteciried  in  10 
CFR  2.714  (a)(lHi)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC,  and  at  the  General 
Library,  University  of  California.  P.O. 
Box  19557.  Irvine,  California  92713. 

Dated  at  Rockvilie,  Maryland,  this  29th  day 
uf  June  1988. 

for  the  Nuclear  Regulatory  Commission. 
Harry  Rood. 

Senior  Project  Manager.  Project  Directorate 
V.  Division  of  Reactor  Projects — ///,  IV,  Vand 
Special  Projects. 

(FR  Doc.  88-15376  Filed  7-7-88;  8:45  am] 
BILLING  CODE  7Sa»-«1-«i 


(Docket  No.  50-206] 

Souttiem  Caltfomia  Edison  Co.  et  al^ 
Consideration  of  issuance  of 
Amendment  to  Provisional  Operating 
Ucense  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  al.  (the  licensee), 
for  operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  No.  1,  located 
in  San  Diego  County,  California.  The 
request  for  amendment  was  submitted 
by  letter  dated  August  31. 1987. 

The  proposed  amendment  would 
revise  (1)  Technical  Specification  (TS) 

3.9,  "Core  Average  Bumup"  to  be  a 
Moderator  Temperature  Coefficient 
based  specification  and  would  revise 
this  limiting  condition  for  operation  to 
be  based  directly  upon  the  safety 
parameter  that  the  core  bumup 
specification  was  designed  to  limit 
(Proposed  Change  #170).  and  (2)  TS 

3.10,  "Incore  Instrumentation"  and  TS 

3.11,  "Continuous  Power  Distribution 
Monitoring  to  incorporate  more  frequent 
correlation  verification  of  the  excore 
axial  offset  monitoring  instrumentation 
and  revise  the  formula  for  determining 
incore  axial  offset.  (Proposed  Change 
#171). 
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Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  flndings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  8. 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  provisional  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property.  Tmancial.  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  speciHc  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 


litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  speciflcity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  Hie  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-(800)  325-6000  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  Petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  Charles  R.  Kocher. 
Assistant  General  Counsel,  and  James 
Beoletto.  Esq..  Southern  California 
Edison  Company.  P.O.  Box  800, 
Rosemead,  California  91770.  attorneys 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 


publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC.  and  at  the  General 
Library.  Unviersity  of  California.  P.O. 
Box  19557.  Irvine.  California  92713. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Commission. 
Harry  Rood, 

Senior  Project  Manager,  Project  Directorate 
V.  Division  of  Reactor  Projects — ///.  IV,  Vand 
Special  Projects. 
[FR  Doc.  88-15377  Filed  7-7-88:  8:45  am) 

BILUNO  COOC  7SMM>1-II 


(Docket  No.  50-322-OL-3  (EiMrgcncy 
Planning] 

Atomic  Safety  and  Licensing  Board; 
Long  Island  Lighting  Co.;  Hearing 

July  1. 1988. 

Notice  is  hereby  given  that,  in 
accordance  with  the  Licensing  Board's 
Order  in  a  teleconference  on  June  29. 
1988,  an  evidentiary  hearing  on 
discovery  relating  to  emergency  plans 
will  commence  in  Bethesda,  Maryland, 
beginning  at  9:30  a.m.  on  July  11  and 
continuing  through  July  13, 1988.  The 
hearing  will  take  place  in  the  Appeal 
Board  Hearing  Room  on  the  fifth  floor  of 
the  East-West  Towers  Building.  4350 
East-West  Highway.  Bethesda. 
Maryland.  Parties  to  the  proceedings  are 
the  Long  Island  Lighting  Company.  New 
York  State.  Suffolk  County,  the  Town  of 
Southampton,  Federal  Emergency 
Management  Agency,  and  the  Nuclear 
Regulatory  Staff. 

For  the  Atomic  Safety  and  Licensing  Board, 
lame*  P.  Gleason, 

Chairman  Administrative  Judge. 

(FR  Doc.  88-15378  Filed  7-7-88: 8:45  am) 

MLUNO  COOC  TMO-OI-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-66] 

Termination  Notice;  Investigation 
Concerning  Japan's  Restrictions  on 
Imports  of  Fresh  Oranges  and  Orange 
Juice 

aoency:  Office  of  the  United  States 
Trade  Representative. 


ACTION:  Notice  of  termination  of  an 
investigation  under  section  302. 


:  The  U.S.  Trade 
Representative  has  terminated  the 
investigation  initiated  May  25. 1988 
concerning  the  Government  of  Japan's 
policies  and  practices  with  respect  to 
the  importation  of  fresh  oranges  and 
orange  juice.  This  action  responds  to  the 
petitioner's  withdrawal  of  its  petition, 
and  the  recent  successful  resolution  of 
this  issue  between  the  United  States 
Government  and  the  Government  of 
Japan. 

EFFECTIVE  DATE:  July  5, 1988. 
FOR  FUfrrHER  INFOIIMATION  CONTACT: 
Ellen  Terpstra,  Advisor  to  the  Assistant 
U.S.  Trade  Representative  for 
Agricultural  Affairs,  395-5006;  Amelia 
Porges,  Associate  General  Counsel,  (202) 
395-7305;  or  Glen  Fukushima,  Deputy 
Assistant  Trade  Representative  for 
Japan.  (202)  395-5070.  Office  of  the  U.S. 
Trade  Representative,  600 17th  Street, 
NW.,  Washington,  DC  20506. 

SUPPLEMENTARY  INFORMATION:  On  May 
6, 1988,  Florida  Citrus  Mutual.  Florida 
Citrus  Packers,  the  Florida  Citrus 
Processors  Association,  the  Florida 
Department  of  Citrus  and  the  Indian 
River  Citrus  League  filed  a  petition 
under  section  302(a)  of  the  Trade  Act  of 
1974,  as  amended  ("Act"),  19  U.S.C. 
2412(a).  The  petition  alleged  that  the 
Government  of  Japan  engages  in  acts, 
policies  and  practices  that  violate 
obligations  of  Japan  under  the  General 
Agreement  on  Tariffs  and  Trade 
("GATT')  and  are  unjustifiable, 
unreasonable  and  burden  or  restrict  U.S. 
commerce. 

Specifically,  the  petition  stated  that 
Japan  maintains  import  quotas  on  fresh 
oranges  and  orange  juice,  and  that  these 
trade  restrictions  contravene  Article  XI 
of  the  GATT.  It  also  stated  that  Japan 
requires  that  importers  of  orange  juice 
blend  such  imported  juice  with  domestic 
orange  juice,  in  contravention  of  Article 
III,  paragraph  5  of  the  GATT.  The 
petitioners  estimated  that  elimination  of 
the  import  quota  restrictions  and  the 
juice  blending  requirement  could 
increase  United  States  exports  to  Japan 
by  $50  to  $100  million  annually. 

On  May  25, 1988,  the  U.S.  Trade 
Representative  initiated  an  investigation 
of  the  Japanese  government's  policies 
and  practices  restricting  imports  of 
oranges  and  orange  juice  into  Japan. 

After  initiation  of  the  investigation, 
we  continued  to  pursue  bilateral 
negotiations  with  the  object  of 
expeditiously  resolving  this  matter.  We 
also  continued  to  pursue  proceedings 
under  the  dispute  settlement  procedures 
of  Article  XXIII  of  the  GATT  concerning 


these  practices  and  Japanese 
governmental  restrictions  on  imports  of 
beef.  On  June  20, 1988,  we  reached  an  ad 
referendum  settlement,  which  was 
formally  completed  by  an  exchange  of 
notes  on  July  5. 1988.  The  petitioners 
withdrew  their  petition  on  the  same 
date. 

The  provisions  of  the  settlement 
concerning  fresh  citrus  are  as  follows: 

— Quantitative  restrictions  on  imports 
will  be  ended  effective  April  1. 1991  for 
fresh  oranges  and  April  1, 1992  for 
orange  juice. 

— During  Japanese  fiscal  years  ("JFY") 
1988  through  1990,  market  access  for 
fresh  oranges  will  be  expanded  by 
22,000  metric  tons  annually,  reaching 
192,000  MT  in  JFY  1990.  Market  access 
for  orange  juice  concentrate  will  be 
expanded  from  8500  MT  in  JFY  1987  to 
15,000  MT  in  JFY  1988. 19.000  MT  in  JFY 
1989.  23.000  MT  in  JFY  1990  and  40,000 
MT  in  JI=T  1991. 

— ^The  blending  requirement  will  be 
lifted  for  40  percent  of  concentrated 
orange  juice  imports  in  JFY  1988  and  60 
percent  in  JFY  1989.  and  it  will  be 
completely  eliminated  effective  April  1, 
1990. 

— Special  access,  not  subject  to  the 
blending  requirement,  will  be  provided 
for  imports  of  single-strength  orange 
juice  and  orange  juice  mixtures  as 
follows:  15.000  kiloliters  in  JFY  1988, 
21,000  kiloliters  in  JFY  1989  and  27,000 
kiloliters  m  JFY  1990.  As  of  April  1, 1991, 
imports  of  these  products  will  be 
permitted  in  unlimited  quantities. 
Imports  of  single-strength  orange  juice  in 
small  containers  for  use  in  hotels  will  be 
permitted  in  unlimited  quantities  this 
year. 

— In  addition,  the  Government  of 
Japan  has  agreed  to  reduce  tariffs  on 
fresh  grapefruit,  lemons,  and  various 
other  products  as  a  part  of  the  overall 
settlement. 

Accordingly,  section  301  investigation 
number  301-66  has  been  terminated,  as 
provided  for  in  15  CFR  2006.6. 
)udith  Hippler  Belle, 
General  Counsel,  Chairman,  Section  301 
Committee. 
(FR  Doc.  88-15364  Filed  7-7-88;  8:45  am) 

BIUJNG  CODE  3190-01-M 


SECURITIES  AND  EXCHANGE 
COMIMISSION 

[Rel.  No.  35-24672] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

June  30, 1988. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 


with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(8)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s]  and/or  declaration(s)  and 
any  amendment(8)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
conunent  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  25. 1988  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington, 
DC  20549.  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

General  Public  Utilities  Corporation  et 
al.  (70-7282) 

General  Public  Utilities  Corporation. 
100  Interpace  Parkway,  Parsippany, 
New  Jersey  07054  ("GPU"),  a  registered 
holding  company,  and  its  subsidiaries, 
Jersey  Central  Power  &  Light  Company 
("JCP&L").  Madison  Avenue  at  Punch 
Bowl  Road.  Morristown.  New  Jersey 
07960.  Metropolitan  Edison  Company 
("Met-Ed").  2800  Pottsville  Pike, 
Reading.  Pennsylvania  19605  and 
Pennsylvania  Electric  Company 
("Penelec").  1001  Broad  Street. 
Johnstown,  Pennsylvania  15907.  have 
filed  a  post-effective  amendment  to  their 
application-declaration  pursuant  to 
sections  9(a).  10  and  12(c)  of  the  Act  and 
Rule  42  thereunder. 

By  order  dated  October  6, 1986 
(HCAR  No.  24207),  the  Commission 
authorized  GPU,  JCP&L.  Med-Ed  and 
Penelec  ("GPU  Companies")  to  enter 
into  a  renewal  of  their  Revolving  Credit 
Agreement  ("New  Credit  Agreement") 
with  a  group  of  commercial  banks 
("Banks")  for  which  Citibank  N.A.  acts 
as  agent  and  Chemical  Bank  acts  as  co- 
agent,  and  to  issue,  sell  and  renew  to  the 
Banks  from  time  to  time,  through  March 
31. 1989,  their  respective  promissory 
notes  maturing  not  more  than  six 
months  from  the  date  of  issue,  under 
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and  pursuant  to  the  terms  thereof. 
Borrowings  by  the  CPU  Companies 
under  the  New  Credit  Agreement  are 
limited  to  an  aggregate  of  SllO  million, 
with  an  individual  sublimit  of  $20 
million  applicable  to  CPU  only. 

By  that  same  number,  the  CPU 
Companies  were  permitted  from  time  to 
time  through  March  31. 1989  to  issue  or 
renew  their  respective  unsecured 
promissory  notes,  maturing  not  more 
than  nine  months  after  issue,  to  various 
commercial  banks  pursuant  to  informal 
lines  of  credit.  In  the  case  of  CPU.  the 
total  principal  amount  of  such  unsecured 
borrowings  outstanding  at  any  one  time, 
when  added  to  its  total  principal  amount 
of  notes  then  outstanding  under  the  New 
Credit  Agreement,  may  not  exceed  $50 
million.  At  April  30. 198&  CPU  had  such 
unsecured  borrowings  outstanding  in  the 
amount  of  $23  million. 

GPU  now  believes  that  it  will  need  to 
borrow  up  to  a  total  of  $100  million  in 
connection  with  the  proposed 
repurchase  of  up  to  8  million  shares  of 
its  common  stock  described  in  Post- 
Effective  Amendment  No.  1  to  its 
pending  Application-Declaration  in 
S.E.C.  File  No.  70-7473  and  for  other 
corporate  purposes.  GPU  requests 
authority  to  issue  or  renew  from  time  to 
time  during  the  period  ending  on  March 
31, 1989  its  unsecured  promissory  notes, 
maturing  not  more  than  nine  months 
after  issue,  to  various  commercial  banks 
pursuant  to  informal  lines  of  credit.  The 
total  principal  amount  of  such  increased 
borrowings  outstanding  at  any  one  time, 
when  added  to  the  principal  amount  of 
CPU's  notes  then  outstanding  under  the 
New  Credit  Agreement,  would  not 
exceed  SlOO  million.  In  all  other 
respects,  the  transactions  as  heretofore 
authorized  by  the  Commission  herein 
would  remain  unchanged. 

General  Public  Utilities  Corporation  (70- 
7473) 

General  Public  Utilities  Corporation, 
100  Interpace  Parkway,  Parsippany. 
New  lersey  07054  ("CPU"),  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  to  its  application- 
declaration  pursuant  to  sections  9(a],  10 
and  12(c)  of  the  Act  and  Rule  42 
thereunder. 

By  orders  dated  December  29, 1987 
(HCAR  No.  24550)  and  March  30, 1988 
(HCAR  No.  24612),  among  other  things, 
the  Commission  authorized  CPU  to 
repurchase  from  time  to  time  through 
December  31. 1991  up  to  five  million 
shares  of  its  common  stock,  par  value 
$2.50  per  share,  such  repurchases  to  be 
made  in  the  open  market,  through  one  or 
more  odd-lot  tender  offers,  and /or  from 
shares  held  under  CPU's  Tax  Reduction 
Act  Employees  Stock  Ownership  Plans 


upon  termination  of  those  plans.  The 
timing  of  such  repurchases  will  depend 
upon  existing  market  conditions  and  the 
anticipated  capital  needs  of  CPU  and  its 
subsidiaries.  CPU  now  proposes  (a)  to 
increase  to  eight  million  the  total 
number  of  shares  of  common  stock  it 
may  repurchase  and  (b)  to  extend  the 
period  during  which  such  repurchase 
may  be  made  to  December  31, 1992.  In 
all  other  respects,  the  transactions  as 
heretofore  authorized  by  the 
Commission  in  this  matter  would  remain 
unchanged. 

The  Columbia  Gas  System.  Inc.  et  al. 
(70-7529) 

The  Columbia  Gas  System.  Inc..  20 
Montchanin  Road.  Wilmington, 
Delaware  19807  ("Columbia"),  a 
registered  holding  company,  and  its 
subsidiary.  Columbia  Gas  Transmission 
Corporation.  P.O.  Box  4621.  Houston. 
Texas  77210-4621  ("Transmission"), 
have  filed  an  application-declaration 
pursuant  to  sections  6(a).  7.  9(a)  and  (10) 
of  the  Act. 

Columbia  proposes  to  issue  up  to  $850 
million  of  subordinated  unsecured 
promissory  notes  to  a  group  of 
commercial  banks  under  a  Subordinated 
Revolving  Credit  Agreement 
("Agreement")  having  a  term  of  five 
years.  The  Notes  will,  at  the  option  of 
Columbia,  bear  interest  at  one  of  the 
agent  bank's:  fluctuating  Prime  Rate 
("Prime");  Adjusted  Certificate  of 
Deposit  Rate  ( "CD")  plus  %%  or  the 
Adjusted  London  Interbank  Offered 
Rate  ("LIBOR  ")  plus  %%.  through 
August  31. 1991.  and  thereafter  these 
rates,  plus  Vi%.  Vn%  and  ¥4%. 
respectively.  The  maturities  on  the  notes 
will  be:  up  to  30  days  for  Prime  loans;  30. 
60,  90  or  180  days  for  CD  loans;  and  1.  2. 
3  or  6  months  on  LIBOR  loans.  No 
amortization  of  the  notes  will  be 
required  during  the  term  of  the 
Agreement.  In  addition,  an  annual 
commitment  fee  of  V»%  times  the 
amount  of  the  undrawn  portion  of  the 
commitment  will  be  paid  to  the 
participating  banks. 

Columbia  also  proposes  to  enter  into 
one  or  more  interest  rate  exchange 
agreements  in  national  amounts  of  up  to 
$550,000,000.  in  order  to  fix  the  rates  on 
new  borrowings  to  reduce  exposure  to 
fluctuating  interest  rates. 

Borrowings  under  the  Agreement  will 
be  used  to  restructure  its  financings 
Columbia  by  eliminating  three  existing 
fmancing  vehicles,  and  for  other 
corporate  purposes.  First,  they  will  be 
used  as  a  replacement  for 
Transmission's  $350  million  Limited 
Recourse  Loan  Agreement  (HCAR  No. 
23813.  August  30. 1985).  Second,  they 
will  be  used  to  retire  a  $300  million 


outstanding  amount  under  Columbia's 
Credit  Agreement  (HCAR  Nos.  21546 
and  24196,  July  31, 1982  and  September 
23, 1986.  respectively).  Finally,  proceeds 
will  be  used  to  redeem  and  retire  all  of 
Columbia's  preferred  stock,  outstanding 
in  three  series  and  with  a  combined  par 
value  of  $110  million  (HCAR  Nos.  18979, 
22886  and  23007.  May  12. 1975.  March  22. 
1983  and  ]uly  21. 1983,  respectively). 

ColumiNis  Southern  Power  Company 
(70-7539) 

Columbus  Southern  Power  Company 
( "CSP ").  215  North  Front  Street. 
Columbus,  Ohio  43215.  an  electric  utility 
subsidiary  of  American  Electric  Power 
Company,  Inc.,  a  registered  holding 
company,  has  filed  a  declaration 
pursuant  to  section  12(d)  of  the  Act  and 
Rule  44  thereunder. 

CSP  proposes  to  sell  certain  of  its 
utility  assets  (the  "Facilities")  to  E.  L 
duPont  de  Nemours  &  Co..  Inc., 
("duPont").  The  Facilities  are  comprised 
of  Substation  DuPont  No.  182,  which  is 
located  on  land  owned  by  duPont  in 
Circleville,  Ohio.  The  Facilities  are 
dedicated  solely  to  serving  duPont's 
property,  are  not  used  to  serve  any  other 
customer  of  CSP,  and  are  not  adaptable, 
at  that  location,  for  use  in  serving  any 
customer  other  than  duPont.  DuPont  will 
grant  an  easement  to  CSP  as  necessary 
to  allow  CSP's  transmission  lines  within 
the  boundary  of  the  substation. 
According  to  the  declaration,  duPont 
will  pay  CSP  $1,479,046  in  cash,  which 
includes  all  expenses  CSP  expects  to 
incur  in  the  sale,  for  the  Facilities. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Shiriey  E.  HoUis, 
Assistant  Secretary. 
(PR  Doc.  8S-15361  Filed  7-7-68:  8:45  am) 
WLUMS  coot  M10-01-M 


(RaL  No.  34-2S874;  Hte  No.  SR-NASO-«»- 
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Self-Regulatory  Organizations; 
Proposed  Rule  Ctiange  t>y  National 
Association  of  Securities  Dealers,  Inc. 
relating  to  NASDAQ  companies 
providing  the  NASD  witli  notice  of 
material  new  releases 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  June  21. 1988,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  nied  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  1. 11,  and  III  below,  which  Items 


have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendments  to  Part  II 
of  Schedule  D  to  the  NASD  By-Laws 
would  require  NASDAQ  issuers  to 
provide  notice  to  the  NASD  of  material 
news  releases  no  later  than 
simultaneously  with  the  release  of  such 
information  to  the  press  and  to  respond 
to  information  requests  by  the  NASD. 
The  proposed  amendment  to  the 
"Notification  to  NASD  of  News 
Releases,"  also  contained  in  Pari  II  of 
Schedule  D,  would  recommend  that 
issuers  notify  the  NASD  of  such  material 
information  at  least  ten  minutes  prior  to 
its  release  to  the  press.  These  proposed 
amendments  were  approved  by  the 
Commission  for  a  period  of  60  days  on 
June  9. 1988  in  Release  No.  34-25792. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

The  proposed  rule  change  would 
make  permanent  the  requirement  that 
NASDAQ  companies  provide  notice  to 
the  NASD  Market  Surveillance  section, 
at  least  simultaneously  with  the  release 
of  such  information  to  the  news  media. 
The  current  provisions  of  Schedule  D 
require  the  public  disclosure  of  material 
information  but  only  recommend  that 
notification  to  the  NASD  take  place 
simultaneously  with  such  release.  It  is 
the  belief  of  the  NASD  Board  of 
Governors  that  in  view  of  recent  market 
events  and  of  proposals  by  the  NASD  to 
mandate  the  use  of  the  NASD's  Small 
Order  Execution  System  for  transactions 
in  NASDAQ  National  Market  System 
securities,  it  will  be  of  critical 
importance  for  the  NASD  to  be  notified 
in  a  timely  fashion  of  material  news. 


This  will  be  necessary  in  order  to  make 
appropriate  determinations  with  respect 
to  trading  halts. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(ll)  of  the 
Act.  which  mandates  that  the  rules  of 
the  NASD  include  provisions  governing 
the  form  and  content  of  quotations 
relating  to  securities  sold  otherwise  than 
on  a  national  securities  exchange,  and 
that  such  rules  shall  be  designed  to 
produce  fair  and  informative  quotations, 
to  prevent  fictitious  and  misleading 
quotations,  and  to  promote  orderly 
procedures  for  collecting,  distributing, 
and  publishing  quotations.  The  NASD 
believes  that  requiring  issuers  to  provide 
the  NASD  with  material  information  will 
substantially  assist  the  NASD  in 
carrying  out  its  obligations  under  this 
provision  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  amendments  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  fujlherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conmiission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statement* 


with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Conunission.  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  29, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3(M(a)(12). 

Shirley  E.  Hollis. 

Assistant  Secretary. 

Dated:  |uly  1, 1988. 
(FR  Doc.  88-15360  Filed  7-7-88;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[License  No.  03/03-0178) 

D.C.  Bancorp  Venture  Capital  C04 
Filing  of  Application  for  Transfer  of 
Ownership  and  Control 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  the  Regulations  governing  small 
business  investment  companies  (13  CFR 
107.601  (1988))  for  a  transfer  of 
ownership  and  control  of  D.C.  Bancorp 
Venture  Capital  Company  (DCBVCC), 
1801  K  Street,  NW.,  Washington,  DC 
20006,  a  Federal  Licensee  under  the 
Small  Business  Investment  Act  of  1958 
(the  Act),  as  amended  (15  U.S.C.  661  et 
seq.].  The  proposed  transfer  of 
ownership  and  control  of  DCBVCC, 
which  was  licensed  July  18, 1985.  is 
subject  to  the  prior  written  approval  of 
SBA. 

The  transfer  of  ownership  and  control 
relates  to  the  proposed  purchase  of 
Money  Management  Associates'  33  and 
1/3  percent  interest  of  DCBVCC  by 
Sovran  Financial  Corporation  (SFC). 
SFC.  by  virtue  of  its  100  percent 
ownership  of  Sovran  Bank/DC  National, 
indirectly  owns  33  1/3  percent  of 
DCBVCC.  Allowing  for  the 
consummation  of  the  proposed  transfer 
of  ownership  and  control  SFC  will  own 
66  2/3  percent  of  DCBVCC. 

The  proposed  officers,  directors  and 
shareholders  of  the  Applicant  are  as  . 
follows: 
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Name 

Position 

Percentage  of  outstanding  share  to 
beowr>ed 

Oiractly 

Indirectly 

Allan  A.  Wwsstnj^,  7914  Lysander  Court.  McLean.  VA  22101 

Thomas  D.  Walsft,  3224  Jumper  Lane,  Falls  Oiurcti.  VA  2204* 

James  C  Brandon  7003  Braddock  Mews  Race  Springfield  VA  22151  

F^esident  and  General  Manager        

0 
0 

0 
0 
0 
0 
33.3 

0 

0 
33.3 
33.3 

0 

Vice  Prestdent  and  Director  and  holder  ol  15% 
interest  and  partner  m  JMW  Investment  Part- 
nersh4). 

Vice  President _ 

Secretary-Treasurer , «,.....«.. 

6.0 
0 

Albert  A  D  Alessandro  9201  Warfield  Road  Gaithersburg  MD  20879 

0 

Joanr>e  McOoweH,  1529  Fallow  Avenue  C^ofton,  MD  21114 

AasMtant  Secrataiy 

0 

Jeffrey  R  Renter  4805  Dorset  Avenue  Chew  Chase.  MO  210815  . 

0 

DC  Bancorp  Investment  Company.    1801    K  Street.  NW .  Washington,  DC 

20006 
Sovran  Bank/DC  National.  1801  K  Street.  NW.,  Washington,  DC  20006 

Direct  Stockholder _ 

pany. 

100%  owner  of  Sovran  Bank/DC  Natkxtal 

Direct  Stockholder _ 

Direct  Stockholder 

0 
33.3 

Sovran  Financiat  Corp..  One  Commercal  Place.  8th  Floor,  Norfolk,  VA  23510 .... 
Sovran  Rnanaal  Corp.,  One  Commeraal  Place,  8th  Fkjor,  Norfolk,  VA  23510  . ... 
JMW  Investment  Partnership,  Suite  490,   1050  Connecticut  Avenue,  NW., 

333 
0 
0 

Washington,  DC  20036. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  ownen  and 
management  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profltablity  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SEA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transfer  of  ownership  and  control  to  the 
Deputy  Associate  Administrator  for 
Investment,  Small  Business 
Administration.  1441  "L"  Street,  NW.. 
Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published  in  a 
newspaper  of  general  circulation  in  the 
Washington.  DC  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  July  1 1988, 
Robert  G.  Lineberry, 
Deputy  Associate  Administrator  for 
Investment. 

|FR  Doc.  86-15326  Filed  7-7-88:  8:45  am| 
BILLn«G  CODE  WnS-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  ttie  Week  Ended  July 
1,  1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  imder  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq,).  The  due  date  for 


answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentiitive  order,  or  in  appropriate  cases  a 
final  order  without  farther  proceedings. 

Docket  No.  45672 

Date  Filed-  June  27. 1968. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  25, 1988. 

Description:  Application  of  Trans 
World  Airlines,  Inc.  pursuant  to  section 

401  of  the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  an  amendment 
of  its  certificate  of  public  convenience 
and  necessity  for  Route  147  authorizing 
it  to  provide  air  transportation  services 
between  Frankfurt  and  Vienna  with  full 
local  rights  between  such  points  on  a 
routing  New  York-Frankfurt-Vienna. 

Docket  No.  45673 

Date  Fileil:  June  27. 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  2.'^,  1988, 

Description:  Application  of  Airbc 
Limited  pursuant  to  section  402  of  the 
Act  and  Subpart  Q  of  the  Regulations 
requests  a  foreign  air  carrier  permit  to 
carry  persons,  property  and  mail 
between  Seattle,  Washington,  and 
Pemberton.  British  Columbia,  Canada  on 
a  scheduled  basis. 

Docket  No.  44055 

Date  Filed:  June  28. 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  July  26. 1988. 

Description:  Application  of  Japan  Air 
Lines  Company,  Ltd.  pursuant  to  section 

402  of  the  Act  and  Subpart  Q  of  the 
Regulations  submits  an  Amendment  No. 


1  to  die  Application  for  amendment  of 
its  foreign  air  carrier  permit  filed  May 
23, 1986.  The  purpose  of  this  amendment 
is  to  request  that  JAL's  permit  be 
amended  to  give  JAL  authority  to 
coterminahze  Seattle,  Washington  and 
Atlanta.  Georgia. 

Docket  Na.  45364 

Date  Filed:  July  28, 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  26. 1968. 

Date  Filed:  Amendment  No.  1  to  the 
Application  of  LL.P.O.  Aruba  N, V.  for  a 
foreign  air  carrier  permit  requests 
authority  to  provide  scheduled  services 
to  Miami.  Florida,  San  Juan.  Puerto  Rico 
and  to  the  U.S.  Virgin  Islands. 
Intermediate  points  in  the  Caribbean 
requested  at  this  time  are  Curacao  and 
Haiti. 

Docket  No.  45681 

Date  Filed:  July  1. 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  29, 1988. 

Description:  Application  of  American 
Airlines.  Inc.  pursuant  to  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  renewal  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  325  (Houston/ 
Dallas/Ft.  Worth-Toronto/Montreal). 

Docket  No.  45683 

Date  Filed:  July  1, 1988. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  29, 1988. 

Description:  Application  of  Millon 
Air,  Inc.  pursuant  to  section  401  of  the 
Act  and  Subpart  Q  of  the  Regulations, 
requests  amendment  of  its  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  perform  scheduled  all- 
cargo  service  between  the  United  States 
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and  El  Salvador,  and  between  the 
United  States  and  Guatemala. 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
(FR  Doc.  88-15350  Filed  7-7-88;  8:45  am] 
BIIXING  CODE  4«10-«2-M 

Federal  Highway  Administration 
Environmental  Impact  Statement 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Withdrawal  of  a  notice  of 
intent. 

summary:  The  FHWA  advises  the 
public  of  the  withdrawal  of  the  February 
25, 1988  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
relocation  of  existing  US-27  to  a  new 
location  generally  outside  the 
Chickamauga-Chattanooga  National 
Military  Park,  Walker-Catoosa  Counties, 
Georgia  (project  #MLP-813(1)).  Current 
plans  are  to  use  alternative  funding 
sources  not  involving  FHWA  for  this 
project. 

Thomas  0.  Myers, 

District  Engineer.  Federal  Highway 
Administration.  Atlanta,  GA. 

|FR  Doc.  88-15322  Filed  7-7-68;  8:45  am] 

BIUJNG  COOE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dale:  June  28. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
8ubmission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0410 

Form  Number:  IRS  Form  6469  and  6468 

Type  of  Review:  Revision 

Title:  Tape  Label  for  Form  W4  (6469) 

How  to  Prepare  Form  6469,  Tape  label 

for  Form  W4  (6468) 
Description:  26  USC  3402  requires  all 

employers  making  payment  of  wages 


to  deduct  (withhold)  tax  upon  such 
payments.  Employers  are  further 
required  under  Regulation 
31.3402(f](2)-l{g]  to  submit  certain 
withholding  certificates  (W-4]  to  the 
IRS.  Form  6469  (labels)  and  6468 
(instructions)  are  sent  to  employers 
who  prefer  to  file  this  information  on 
magnetic  tape. 
Respondents:  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions; 
Small  businesses  or  organizations 
Estimated  Number  of  Respondents:  70 
Estimated  Burden  Hours  Per  Response: 

6  minutes 
Frequency  of  Response:  Quarterly 
Estimated  Total  Reporting  Burden:  28 
hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue. 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  O^ice  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports. 

|FR  Doc,  88-15393  Filed  7-7-88:  8:45  am) 

BtlJJNQ  COOE  4atO-2S-M 

PutHic  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  June  30, 1986. 

The  Department  of  the  Treasury  has 
submitted  the  following  public  information 
collection  requirement(s)  to  OMB  for  review 
and  clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511.  Copies 
of  the  submis8ion(s)  may  be  obtained  by 
calling  the  TreasuixBureau  Clearance 
OfTicer  listed.  Comments  regarding  this 
information  collection  should  be  addressed  to 
the  OMB  reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Department  of 
the  Treasury.  Room  2224. 15th  and 
Pennsylvania  Avenue.  NW.,  Washington,  DC 
20220. 

Internal  Revenue  Service 

OMB  Number:  New 
Form  Number:  IRS  Form  9003 
Type  of  Review:  New  collection 
Title:  Additional  Questions  to  be 
Completed  by  All  Applicants  for 
Permanent  Residence  in  the  United 
States 
Description:  Form  9003  is  to  be  used  by 
the  State  Department  and  the 
Imiiiigidlion  and  Naturalization 
Service  to  gather  certain  additional 
information  of  "green  card"  applicants 
for  the  IRS  as  required  by  section 
6039E  (b)  of  the  Tax  Reform  Act.  The 


answers  will  be  transcribed  into  a 

database  for  IRS  computer  processing. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 

650.000 
Estimated  Burden  Hours  Per  Response: 

5  minutes 
Frequency  of  Response:  When  applying 

for  green  card 
Estimated  Total  Reporting  Burden: 

54,166  hours 

OMB  Number:  New 
Form  Number:  IRS  Form  8644-A 
Type  of  Review:  New  collection 
Title:  Annual  Return  of  Shareholder 

Information  under  Section  1295 
Description:  Form  8644-A  is  used  by 
certain  foreign  investment  companies 
to  report  information  to  its 
shareholders  who  are  U.S.  persons. 
These  shareholders  use  the 
information  to  report  amounts  in  gross 
income  when  filing  their  income  tax 
returns.  The  IRS  uses  the  information 
on  Form  8644-A  to  determine  if  the 
correct  amount  has  been  included  in 
income. 
Respondents:  Businesses  or  other  for- 
profit 
Estimated  Number  of  Respondents:  100 
Estimated  Burden  Hours  Per  Response: 

14  minutes 
Frequency  of  Response:  Annua  lly 
Estimated  Total  Reporting  Burden:  1.539 
hours 

OMB  Number  1545-0393 

Form  Number  IRS  Form  109C  and 

109(SC) 
Type  of  Review:  Extension 
Title:  Duplicate  of  Refund  Return 
Requested  Statement  of  Nonreceipt  of 
Refund  Shown  on  Tax  Return 
Description:  The  Internal  Revenue  Code 
requires  tax  returns  to  be  filed.  It  also 
authorizes  IRS  to  refund  any 
overpayment  of  tax.  If  taxpayers 
inquire  about  their  non-receipt  or 
refund  or  no  return  is  found,  this  letter 
is  sent  requesting  the  taxpayer  to  file 
another  return. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 

18,223 
Estimated  Burden  Hours  Per  Response: 

5  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  1,513 
hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW„  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208.  New  Executive 
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Office  Building.  Washington,  DC 
20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  8»-15394  Filed  7-7-«8;  8:45  am] 

BILLING  CODE  MIO-ZS-M 

Office  of  the  Secretary 

(Suppl«m«nt  to  Department  Circular;  Public 
Debt  Series  No.  16-88] 

Treasury  Notes;  Series  AC-1990 

The  Secretary  announced  on  June  22. 
1988,  that  the  interest  rate  on  the  notes 
designated  Series  AC-1990,  described  in 
Department  Circular — Public  Debt 
Series— No.  16-88  dated  June  16. 1988. 
will  be  8  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  8  percent 
per  annum. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 
[PR  Doc.  88-15331  Filed  7-7-«8;  8:45  am) 

BILUNO  CODE  4t10-40-M 


(Supplement  to  Department  Circular,  Puiillc 
Debt  Series  No.  17-88] 

Treasury  Notes;  Series  N-1992 

Washington.  June  24, 1988. 

The  Secretary  announced  on  June  23, 
1988,  that  the  interest  rate  on  the  notes 
designated  Series  N-1992,  described  in 
Department  Circular — Public  Debt 
Series— No.  17-88  dated  June  16. 1988. 
will  be  8-V4  percent.  Interest  on  the 
notes  will  be  payable  at  the  rate  of  8- 'A 
percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
|FR  Doc.  88-15332  Filed  7-7-88:  8:45  am) 

BILLING  CODE  W10-40-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition 

summary:  The  United  States 
Information  Agency  hereby  modifies  a 
notice  found  at  52  FR  13170  [April  21, 
1987)  regarding  immunity  from  judicial 
seizure  for  the  art  exhibit  "Son  of 
Heaven:  Imperial  Arts  of  China"  to 
provide  revised  dates  and  venues  of  its 
temporary  exhibition  in  the  United 
States. 

EFFECTIVE  DATE:  This  modification  is 
effective  upon  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lorie  J.  Nierenberg.  Office  of  the 
General  Counsel,  United  States 
Information  Agency.  301-4th  Street. 
SW.,  Washington,  DC  20547. 

SUPPLEMENTATY  INFORMATION:  The 

United  States  Information  Agency 
hereby  modifies  a  notice  published  at  52 
FR  13170  (April  21, 1987].  The  notice 
rendered  immune  from  judicial  process 
certain  items  to  be  included  in  the 
exhibit  entitled  "Son  of  Heaven: 
Imperial  Arts  of  China."  this 
modification  of  notice  indicates  the  new 
locations  and  dates  of  exhibition,  which 
are  as  follows:  the  Flag  Pavilion/ Art 
Pavilion.  Seattle  Center,  Seattle. 
Washington,  beginning  on  ar  about  July 
28, 1988,  to  on  or  about  December  31. 
1988,  and  the  Central  High  School 
Building,  Columbus,  Ohio,  beginning  on 
or  about  March  1, 1989,  to  on  or  about 
August  31, 1989. 

Date;  July  1. 1988. 
R.  Wallace  Stuart, 
Acting  General  Counsel 
[FR  Doc.  88-15323  Filed  7-7-88:  8:45  am] 

BILLING  CODE  >23(H>1-«I 


UMI 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  53.  No.  131 
Friday.  July  8.  1988, 


This  section  of  the  FEDERAL   REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L.  94-409)  5  U.S.C.  552b(e)(3). 


July  5. 1988. 

COMMISSION  ON  CIVIL  RIGHTS 

PLACE:  1121  Vermont  Avenue,  NW., 
Room  512,  Washington,  DC  20425. 

DATE  AND  TIME:  Friday.  July  15, 1988, 
9:00  a.m.— 5:00  p.m. 

STATUS  OF  MEETING:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

I.  Approval  of  Agenda. 

II.  Approval  of  Minutes  of  June  Meeting. 

III.  Staff  Director's  Report: 

A.  Status  of  Earmarks. 

B.  Personnel  Report. 

C.  Activity  Report. 

IV.  Resolution:  Briefing  on  Campus 

Violence. 

V.  Incomes  of  Americans  Report:  Asian 

Americans. 

VI.  Project  Proposal:  Hearing  on 

Congressional  Exemption  from  Civil 
Rights  Laws. 

VII.  SAC  Report:  "Minority  Political 
Participation  in  Selected  Alabama 
Jurisdictions". 

VIII.  SAC  Report:  "Bigotry  and  Violence 
in  Illinois". 

IX.  SAC  Report:  "Missouri  Human 

Rights  Agencies". 

X.  SAC  Report:  "Desegregating  Cabrini- 

Green". 


XI.  SAC  Report:  "Reporting  on  Bias- 

Related  Incidents  in  New  York 
State. 

XII.  SAC  Recharters: 

XIII.  Presentations  by  SAC  Chairmen. 

PERSON  TO  CONTACT  FOR  FURTHER 
INFORMATION:  John  Eastman,  Piess  and 
Communications  Division,  (202)  376- 
8312. 

William  H.  Cillers, 

Solicitor.  376-8514. 

[FR  Doc.  88-15410  Filed  7-5-«8:  5:06  pm] 

BILUNG  CODE  e33S-01-M 

EQUAL  EMPLOYMENT  OPPORTUNrTY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT.  To  be 

published  July  5, 1988. 

PREVIOUS  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  2:00  p.m.  (Eastern  Time) 

Wednesday,  July  6, 1988. 

CHANGE  IN  THE  MEETING: 

Open  Session 

The  itme  listed  below  has  been  taken 

off  the  agenda: 

"Regulations  Implementing  section  504 
of  the  Rehabilitation  Act  in  the 
Commission's  Federally  Conduct 
I'rograms:  FINAL  RULE:  Response  to 
Public  Comment  on  Notice  of 
Proposed  Rulemaking" 

CONTACT  PERSON  FOR  MORE 

information:  Frances  M.  Hart, 


Executive  Officer,  Executive  Secretariat. 
(202)  634-6748. 

Date:  July  1. 1988. 
France*  M.  Hart 

Executive  Officer.  Executive  Secretariat. 
[FR  Doc.  88-15395  Filed  7-6-88;  9:34  am] 

BILLING  COOe  67S0-«fr-M 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  10:00  a.m.— July  13, 1988. 

place:  Hearing  Room  One— 1100  L 
Street,  NW.,  Washington,  DC  20573- 
0001. 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public.  The  rest  of  the  meeting 
will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portion  open  to  the  public: 

1.  Proposed  Interpretive  Rule 
Regarding  Shippers'  Associations. 

Portion  dosed  to  the  public: 

1.  Docket  No.  86-7— Secretary  of  the 
Army  v.  Port  of  Seattle — Petition  for 
Reconsideration. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Joseph  C.  Polking. 
Secretary,  (202)  523-5725. 

foseph  C.  Polking, 

Secretory. 

[FR  Doc.  88-15488  Filed  7-«-«8:  3:47  pm] 

BILUNG  CODE  6730-01-M 
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Corrections 


This   section  of  the   FEDERAL   REGISTER 
contains  editorial  connections  of  previously 
published  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  Xtw  Federal   Register.   Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
15  CFR  Part  8c 
[Docket  No.  40923-7270] 

Enforcement  of  Nondiscrimination  on 
the  Basis  of  Handicap  in  Department 
of  Commerce  Programs 

Correction 

In  rule  document  88-9009  beginning  on 
page  19270  in  the  issue  of  Friday,  May 
27, 1988,  make  the  following  corrections: 

§8c.3    [Corrected] 

1.  On  page  19278,  in  the  first  column, 
in  S  8c.3,  in  the  fifth  line,  "participant" 
should  read  "participate". 

§8c.70    [CorrKted] 

2.  On  page  19280,  in  the  third  column, 
in  §  8c.70(b),  in  the  sixth  line,  "Part  613" 
should  read  "Part  1613". 

MLUNQ  CODE  1S05-01.O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

Temporary  Child  Care  for 
Handicapped  Children  and  Crisis 
Nurseries 

Correction 

In  notice  document  88-14991  beginning 
on  page  25262  in  the  issue  of  Tuesday, 
July  5, 1988,  make  the  following 
correction: 


On  page  25265,  in  the  Tirst  column, 
under  "D.  Closing  Date  for  Receipt  of 
Applications",  in  the  third  line, 
"September  26"  should  read  "September 
6". 

BILLmO  CODE  1S05.014 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-940-08-4212-13;  A-22971] 

Realty  Actions;  Exchange  of  Public 
and  Private  Lunds  in  Motiave  County; 
Arizona 

Correction 

In  notice  document  88-9952  beginning 
on  page  16197  in  the  issue  of  Thursday, 
May  5, 1988.  make  the  following 
corrections: 

1.  On  page  16197,  in  the  third  column, 
in  the  land  description  for  Gila  and  Salt 
River  Meridian,  Arizona,  under  T.  25  N., 
R.  17  W.,  immediately  following  the 
description  for  Sec.  33,  insert  a  new  line 
reading  "Sec.  35,  SMiNWV*,  Ny«SWy4." 

2.  On  page  16198.  in  the  first  column, 
in  the  19th  line,  "South  9  degrees" 
should  read  "South  89  degrees". 

WLUNO  COOE  1S0S41-O 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiums 

Correction 

In  rule  document  88-14792  beginning 
on  page  24906  in  the  issue  of  Thursday, 
June  30, 1988.  make  the  following 
corrections: 

1.  On  page  24907,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
seventh  line,  "414(1)"  should  read 
"414(1)". 

2.  On  page  24908,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
10th  line,  "interim"  was  misspelled. 
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3.  On  the  same  page,  in  the  same 
column,  in  the  third  complete  paragraph, 
in  the  10th  line,  "eight"  should  read 
"eighth". 

4.  On  the  same  page,  in  the  second 
column,  in  the  last  line,  "new"  should 
read  "newly". 

5.  On  page  24909,  in  the  third  column, 
in  the  second  complete  paragraph,  in  the 
14th  line,  after  "$1"  insert  "oV. 

6.  On  page  24910.  in  the  first  column. 
in  the  second  complete  paragraph,  in  the 
ninth  line,  after  "from"  insert  "the". 

§2610.10    [Corrected] 

7.  On  page  24914.  in  the  second 
column,  in  §  2610.10(b)(1).  in  the  third 
line,  "414(1)"  should  read  "414(1)". 

§2610.22    [Corrected] 

8.  On  the  same  page,  in  the  third 
column,  in  §  2610.22(b).  in  the  12th  line, 
"also"  should  read  "all". 

§2610.23    (Corrected] 

9.  On  page  24915,  in  the  first  column, 
in  §  2610.23(a).  in  the  44th  line,  after 
"plan"  insert  "that". 

10.  On  page  24916,  in  the  first  column, 
in  §  2610.23(d)(3),  in  the  third  line. 
"414(1)"  should  read  "414(1)". 

§2610.26    (Corrected] 

11.  On  page  24917,  in  the  second 
column,  in  §  2610.26(b).  in  the  12th  line, 
"on"  should  read  "of. 

§2610.34    [Corrected] 

12.  On  page  24918.  in  the  second 
column,  in  §  2610.34(a)(6)(ii),  in  the  fifth 
line,  after  "following"  insert  "the". 

13.  On  the  sartie  page,  in  the  third 
column,  in  §  2610.34(a)(7)(ii).  in  the  fifth 
line,  after  "following"  insert  "the". 

14.  In  the  same  column,  in 

§  2610.34(a)(8),  in  the  seventh  line,  after 
"before"  insert  "the". 

15.  In  the  same  column,  in 

§  2610.34(a)(8)(ii),  in  the  second  line, 
remove  "before"  and  insert  "on  or 
afier".  NOTE:  For  a  Pension  Benefit 
Guaranty  Corporation  correction  to  this 
document  see  the  Rules  section  of  this 
issue. 

MLUNO  COOC  1SO»-01-0 
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ACTION 

Agency  Information  Collection 
Activities  Under  OMa  Review 

agency:  Action. 

ACTION:  Information  Collection  Request 

Urtder  Review. 

summary:  This  notice  sets  fortii  certain 
information  about  an  information 
collection  proposal  by  ACTION,  the 
Federal  Domestic  Volunteer  Agency. 

Background:  Under  the  Paperwork 
Reduction  Act  (44  U.S.C,  Chapter  35), 
the  Office  of  Management  and  Budget 
(OMB)  reviews  and  acts  upon  proposals 
to  collect  information  from  the  public  or 
to  impose  recordkeeping  requirements. 
ACTION  has  submitted  the  information 
collection  proposal  described  below  to 
OMB.  OMB  and  ACTION  will  consider 
comments  on  the  proposed  collection  of 
information  and  recordkeeping 
requirements.  Copies  of  the  proposed 
forms  and  supporting  documents 
[requests  for  clearance  (SF  83), 
supporting  statement,  instructions, 
transmittal  letter,  and  other  documents] 
may  be  obtained  from  the  agency 
clearance  officer. 

Need  and  Use:  Study  mandated  by 
Congress  (Pub.  L.  99-551,  Section  416)  to 
evaluate  RSVP  and  SCP  Family 
Caregiver  Programs  which  provide, 
through  volunteers,  respite  services  to 
families  caring  for  frail  or  disabled 
relatives.  Findings  will  provide 
information  useful  for  technical 
assistance  and  program  development 
and  monitoring.  Key  Words:  Program 
evaluation.  Volunteer  services. 

To  Obtain  Information  About  or  To 
Submit  Comments  On  This  Proposed 
Information  Collection,  Please  Contact 
Both: 

Melvin  E.  Beetle.  Clearance  Officer. 
ACTION,  Room  M-600.  806 
Connecticut  Ave..  NW..  Washington, 
DC  20525.  Tel:  (202)  634-9321 
and 

lames  Houser,  Desk  Officer  for 

ACTION,  Office  of  Management  and 
Budget,  New  Executive  Office  Bldg., 
Room  3002.  Washington,  DC  20503, 
Tel:  (202)  395-7316. 
Office  of  ACTION  issuing  the 

Proposal:  Office  of  the  Inspector 

General,  Program  Analysis  and 

Evaluation  Division. 
Title  of  Form:  OAVP  Family  Caregiver 

Evaluation. 
Type  of  Request  and  Respondent's 

Obligation  to  Reply:  New  Response  is 

Voluntary. 
General  Description  of  Respondents: 

RSVP  and  SCP  Project  directors,  station 

supervisors.  Volunteers,  elderly  clients 

and  family  caregivers. 


Estimated  Response  Burden:  Overall 
Figure  in  Burden  Hours — 1.337.8  hrs. 


Numberof 
respondents  by  group 

Averag* 
tHirden 
minutes 

per 
response 

Frequsneyof 
response 

170  Project  Director*.... 
10  Project  Directors... 
590  Station 
Supervisors 
30  Station 
Sopervisors. 
90  Volunteers 

90 
60 
90 

66 

42.6 
396 
21 

Onelinwonty. 
Do. 
Do. 

Do. 

Do 

90  Family  Caregivers.. 
90  Clients 

Do 
Da 

Dale:  June  23. 1988.    . 
Melvin  E.  Beetle. 

Clearance  Officer.  ACTION. 

Supporting  Statement  for  Request  for 
Approval  of  OAVP  Family  Caregiver 
Evaluation 

Introduction 

The  Family  Caregiver  Program  is  one 
of  the  activities  of  ACTION'S  Retired 
Senior  Volunteer  Program  (RSVP)  and 
Senior  Companion  Program  (SCP). 
Legislated  under  Title  II  of  the  Domestic 
Volunteer  Service  Act  of  1973,  as 
amended,  RSVP  and  SCP  enable 
Americans  aged  00  and  older  to  aid  in 
solving  community  problems. 

SCP  affords  volunteer  opportunities 
for  low-income  men  and  women  while 
providing  them  with  a  modest  stipend 
for  assisting  the  frail  elderly.  Their 
assistance  is  designed  to  (1)  help  to 
prevent  inappropriate 
institutionalization  of  elderly 
homebound  persons,  and  (2)  contribute 
to  the  deinstitutionalization  of  other 
elderly  during  their  readjustments  to  the 
community.  In  addition.  Senior 
Companions  serve  as  advocates,  linking 
their  clients  to  community  services  and 
other  resources. 

SCP  volunteers  are  placed  in  their 
assignments  through  community  health 
and  social  service  agencies  and  State 
long-term  care  networks.  Approximately 
80  percent  of  the  5,300  Senior 
Companions  helping  some  18,000  clients 
nationwide  in  1986  where  assigned  to 
the  homebound,  both  those  who  live 
alone  and  with  family. 

RSVP  offers  retirees  volunteer 
opportunities  in  a  variety  of  settings 
throughout  their  communities,  e.g.. 
courts,  libraries,  schools,  economic 
development  agencies,  hospitals,  day 
care  centers,  hospices  and  families. 
Proffered  volunteer  services  include 
adult  literacy,  guardians  ad  litem,  tax 
aids,  guides,  home  repair,  telephone 
assurance  and  in-home  care. 

In  the  area  of  in-home  care  for  elderly 
persons  who  live  alone  as  well  as  with 


family.  RSVP  volunteers  provide 
personal  care,  escorting,  shopping  and 
recreation  services.  RSVP  volunteers 
serve  without  compensation  but  may  be 
reimbursed  for  some  volunteer 
expenses. 

During  1988,  approximately  365.000 
RSVP  volunteers  were  assigned  to 
51,000  community  agencies  through  7^ 
projects  nationwide,  with  a  substantial 
number  of  these  volunteers  working 
with  the  homebound. 

Volunteers  in  the  RSVP  and  SCP 
Family  Caregiver  Programs  provide 
relief  to  family  members  caring  for  frail 
or  disabled  elderly  relatives.  This  relief 
might  be  going  to  the  family  home  for  a 
few  hours  a  week  to  groom  or  feed  the 
older  family  member  so  that  the  family 
caregiver  can  have  much  needed  time  to 
do  other  family  chores  or  just  relax.  Or 
it  might  be  accompanying  an  elderly 
family  member  to  an  adult  day  care 
center  once  or  twice  a  week  to  provide 
the  caregiver  some  relief  from  the  24 
hours  a  day.  7  days  a  week  caregiving. 
Or  it  might  be  sitting  with  an  elderly 
hospice  patient  once  a  week  to  give  the 
family  caregiver  a  brief  respite. 

The  Family  Caregiver  Program  has 
generally  been  accepted  as  a  success 
across  the  country  as  a  long-term  care 
activity  and  an  alternative  to  nursing 
home  placement.  Unfortunately,  little 
systematic  information  exists  nationally 
or  within  ACTION  about  the  extent  of 
family  caregiver  assistance  provided  by 
RSVP  and  SCP  volunteers.  To  this  end. 
in  1986  Congress  amended  ACTION'S 
legislation  to  include  an  evaluation  of 
the  assistance  given  to  family  caregivers 
by  RSVP  and  SCP. 

This  evaluation  combines  both 
process  and  goal  evaluation.  The 
process  aspect  of  the  evaluation  directs 
attention  to  the  target  service 
populations,  services  delivered,  paid 
and  volunteer  personnel,  uses  of 
resources,  training  and  qualifications  of 
participating  personnel,  decisionmaking 
and  patterns  of  interactions.  Goal 
attainment  evaluation  goes  beyond 
project  description  and  process 
determination  in  order  to  ascertain  more 
in-depth  information  on  whether 
program  objectives  and  goals  are  being 
achieved,  perceived  effects  on  people 
being  served,  problems  encountered/ 
resolved  and  other  insights  and  issues. 

The  evaluation  was  delineated  by 
ACTION  as  having  two  aspects.  The 
first  aspect  is  to  gather  a  wide  range  of 
information  about  family  caregiver 
volunteer  activities  from  a  sample  of 
RSVP  and  SCP  projects  since  the  Older 
American  Volunteer  Project  (OAVP) 
Project  Profile  does  not  at  present 
contain  any  category  of  assistance  to 
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family  caregivers  and  evaluation 
information  on  assistance  to  family 
caregivers  does  not  exist.  The  second 
aspect  is  in-depth  interviews  with  just  a 
few  projects,  the  selection  of  which  will 
be  done  after  50  percent  of  the  mail 
questionnaires  are  analyzed.  To  adhere 
to  the  Congress'  mandate  that  the  report 
of  this  evaluation  be  submitted  not  later 
than  December  31. 1988.  this  OMB 
submission  includes  instruments  for 
both  aspects. 

A.  Justification 

1.  Circumstances  that  Make 
Information  Collection  Necessary.  Pub. 
L  99-551.  section  416  mandates  diat 
ACTION  conduct  an  evaluation  of  the 
Title  11  programs  that  assist  families 
caring  for  frail  and  disabled  adult  family 
members.  Specifically.  Congress 
mandated  that  the  evaluation  "shall 
include  information  on — 

(A)  The  range  and  extent  of  service 
needs  of.  and  the  services  provided  to. 
family  caregivers  assisted  by  volunteers; 

(B)  The  characteristics  of  volunteers 
and  the  skills,  training  and  the 
supervision  necessary  to  provide 
various  types  of  volunteer  assistance  to 
family  caregivers; 

(C)  Administrative  cost,  including 
recruitment,  training  and  supervision 
cost  associated  with  volunteer 
assistance  to  family  caregivers;  and 

(D)  Such  other  issues  as  may  be 
relevant  to  provide  services  to  assist 
family  caregivers." 

(See  Attachment  1) 

2.  Use  of  the  Information.  The  results 
of  this  evaluation,  in  addition  to 
informing  Congress,  will  be  useful  to 
ACTION,  and  state  and  local  RSVP  and 
SCP  projects  for  program  description, 
developing  monitoring  plans,  technical 
assistance  and  program  development. 

3.  Consideration  of  Improved 
Information  Technology  to  Reduce 
Burden.  Technical  or  Legal  Obstacles  to 
Reducing  Burden.  For  the  mail  survey 
(Aspect  1)  descriptive  data  about  the 
RSVP  and  SCP  projects  can  be  obtained 
from  existing  records  by  project 
directors  and  station  supervisors.  During 
the  pretest  it  was  found  that  client  and 
volunteer  characteristics,  financial  and 
other  programmatic  data  are  readily 
available  and  easily  retrieval.  For  some 
projects,  this  information  is 
computerized  which  further  enhances 
information  retrieval  and  reduces 
burden.  For  the  face-to-face  interviews 
(Aspect  2).  optimal  survey  methodology 
is  used  in  data  collection  to  reduce 
burden.  That  is.  the  questionnaires  have 
been  designed  to  reduce  respondent 
burden  through  the  use  of  "skip 
patterns."  "Skip  patterns"  ensure  that 


respondents  will  not  be  asked  questions 
that  do  not  apply  directly  to  them. 

Through  the  process  of  design,  pretest 
and  revisions,  the  length  of  the 
instruments  has  been  reduced.  In  both 
aspects  information  is  targeted  only  to 
the  most  appropriate  respondent.  Only 
factual,  demographic  and  opinion  data 
will  be  asked  of  each  respondent.  These 
approaches  also  allow  burden  to  be 
reduced. 

No  technical  or  legal  obstacles  to 
reducing  burden  are  applicable. 

4.  Efforts  to  Identity  Duplication. 
Some  information  has  been  gathered  on 
caregiver  assistance  as  part  of  the  SCP 
Homebound  Elderly  Demonstration 
Program  Evaluation,  but  the  information 
gathered  is  a  small  part  of  SCP  and 
caregiver  assistance  was  but  a  part. 
Within  ACTION  little  information  exists 
on  what  standard  SCP  and  RSVP 
projects  volunteers  are  accomplishing  in 
family  caregiver  assistance.  No 
information  on  family  caregiver 
assistance  is  currently  collected  by 
OAVP's  I>roject  Profile.  The  Family 
Caregiver  Evaluation  is  the  first 
evaluation  to  focus  solely  on  family 
caregiver  services  provided  by  RSVP 
and  SCP  volunteers. 

5.  Use  of  Similar  Information.  There  is 
no  similar  information  that  can  be  used 
or  modified  to  meet  the  purpose  of  the 
evaluation. 

ft  Efforts  to  Minimize  Burden  to  Small 
Organizations.  The  seven  (7)  data 
collection  instruments  have  been 
designed  to  minimize  the  completion 
time  with  both  RSVP  and  SCP  project 
directors,  station  supervisors, 
volunteers,  elderly  clients  and  their 
family  caregivers.  Simplifications  were 
made  following  the  pretest  as  described 
in  Item  3  above.  Exhibit  1  (page  8)  of  this 
submission  outlines  the  estimates  of 
burden  to  collect  the  data. 

The  mail  questionnaires  (Aspect  1)  to 
project  directors  and  station  supervisors 
are  restricted  to  programmatic 
information — volunteer  recruitment, 
training,  supervision  and  associated 
costs;  volunteer  skills  and  activities;  and 
extent  of  services  provided  to  the 
elderly  and  their  family  caregivers.  To 
facilitate  arranging  for  interviews 
(Aspect  2)  with  the  volunteers,  clients 
and  caregivers,  RSVP  and  SCP  project 
or  station  staffs  will  be  asked  to  provide 
the  contractor  with  their  names, 
addresses,  phone  numbers,  and  some 
other  relevant  information  (such  as 
client  disability).  To  minimize 
interruption  of  interviewees  schedules, 
all  appointments  will  be  scheduled  in 
advance  and  at  respondents' 
convenience. 

7.  Consequence  to  Federal  Program  If 
the  Collection  Conducted  Less 


Frequently.  This  is  the  first  systematic 
evaluation  of  the  RSVP  and  SCP  Family 
Caregiver  Programs.  As  mandated  by 
Congress,  the  results  of  the  evaluation 
must  be  submitted  no  later  than 
December  31, 1988. 

8.  Circumstances  Requiring  Collection 
Inconsistent  with  5  CFR  1320.6.  The 
proposed  data  collection  will  be  in 
compliance  with  5  CFR  1320.6. 

9.  Consultations  with  persons  outside 
ACTION.  The  following  people  were 
consulted  during  the  design  of  the  study 
and  the  development  of  the  instruments: 

(1)  Dr.  Michael  Kahn,  Ph.D.  (Contractor 
Consultant).  Montien  Corp..  5442 
Luckpenny  PI..  Columbia.  MD  21045. 
(301)  992-4159 

(2)  Ms.  Winifred  Dowling.  President, 
National  Association  of  RSVP  Project 
Directors,  2  Civic  Center  Plaza,  3rd 
Floor,  El  Paso.  TX  79901-1196,  (915) 
541-4374 

(3)  Ms.  Berryl  Thompson,  President, 
National  Association  of  SCP  Project 
Directors,  SCP,  P.O.  Box  1510, 
Opelousa,  LA  70570.  (318)  948-3651 
The  following  people  were  consulted 

during  the  pretest  regarding  clarity  of 
instructions,  recordkeeping,  disclosure 
and  reporting  format: 

(4)  Ms.  Millie  Aven.  RSVP  and  SCP 
Project  Director.  SEVAMP,  Inc..  7 
Roger  Executive  Center.  #100, 
Norfolk,  VA  23502,  (804)  461-9481 

(5)  Ms.  Maxine  Brown,  Project  Director. 
Southern  MD  SCP,  Hartman  Bldg.. 
P.O.  Box  279,  Hughesville,  MD  20637 

(6)  Ms.  Greta  Armstrong,  Project 
Director.  Baltimore  City  SCP. 
Baltimore  City  Health  Dept..  620  N. 
Caroline  St..  Baltimore.  MD  21205. 
(301)  396-9248 

(7)  Dr.  Robert  Cosby.  Ph.D..  Director. 
Family  and  Child  Services.  929  L 
Street,  NW..  Washington.  DC  20001, 
(202)  289-1510 

(8)  Ms.  Holly  Dugan.  SCP-Elder  Call. 
Francis  Scott  Key  Medical  Center. 
4940  Eastern  Avenue,  Baltimore,  MD 
21224,  (301)  550-1250 

(9)  Mr.  Orville  A.  Swafford,  Director, 
Special  Home  Services,  303  E.  Fayette 
Street— Room  A-210,  Baltimore.  MD 
21202,  (301)  396-4494 

(10)  Ms.  Debbie  Luddington.  Alexandria 
Adult  Day  Care  Center,  11108 
Jefferson  Street.  Alexandria.  VA 
22314.  (703)  838-4844 

There  were  no  substantive  problems 
that  could  not  be  resolved  during 
consultation. 

There  were  no  other  public  contacts. 
Opportunities  for  public  comment  were 
not  appropriate. 

10.  Assurance  of  Confidentiality.  All 
information  collection  procedures  will 
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comply  with  the  provisions  of  the 
Privacy  Act  of  1974  and  OMB  Qrcular 
A-108  "Responsibihties  for  the 
Maintenance  of  Records  about 
Individuals  by  Federal  Agencies." 

In  accordance  with  the  Privacy  Act,  a 
statement  regarding  use  and 


confidentiality  of  the  information 
collected  will  be  incorporated  into  the 
introduction  of  the  interviews  and  will 
be  read  to  each  prospective  respondent. 
This  statement  will  be  included  in  the 
appropriate  instruments  (see 
Attachment  2).  The  interviewer  will, 


through  the  use  of  this  introduction, 
explain  that  participation  in  the  study  is 
voluntary  and  that  the  interviewee  may 
refuse  to  answer  any  question  or  may 
stop  the  interview  at  any  time  he  or  she 
wishes. 


Exhibit  1.— Projected  Respondent  Burden  for  ACTION  Family  Caregiver  Program  Survey 


Project  Director.... 
Volunteer  Stalion . 

Volunteer 

CaregnMr 

Client. 

Total.. 


Aspect  I  (mail  survey) 


Average 
lengtn 
(tXMjrs) 


Numt>ef  ol 

respondents 


burden 
(hours) 


1.5 
1.5 


170 
590 


255.0 

asso 


1.140.0 


Aspect  II  (tace-to-tace  interviews) 


Average 
length 
(hours) 


Number  of 
respondents 


Respondent 
txKden 
(hours) 


1  X 

1.1  X 

.71  X 

.66  X 

.35  X 


10 
30 

90 

90 
90 


k       _ 


10.0 
33.0 
63.9 
59.4 
31.5 
1974 


Both 
aspects 


Total 
burden 
(hours) 


265.0 

918.0 

63.9 

59.4 

31.5 

1,337.8 


■  10  protects  win  t>e  KKktdBd  ir>  the  lace  lo  face  Interviews. 

■>  An  averge  ot  3  volunteer  stations  witl  t>e  selected  for  each  of  the  10  projects. 

'  An  average  of  3  clients.  3  caregivers  and  3  volunteers  will  be  Inlervaeiwed  tor  each  oi  ftw  30  volunteer  stations  selected. 


Before  beginning  the  interview,  each 
potential  respondent  will  be  asked  lo 
sign  a  consent  form.  (Attachment  3)  A 
copy  of  the  form  will  be  left  with  each 
respondent  and  the  original  signed  copy 
will  be  sent  to  the  contractor  by  the 
interviewers  along  with  the  completed 
questionnaire.  Upon  receipt,  the  form 
will  be  kept  in  a  locked  Tile. 

No  permanent  records  will  be 
maintained  that  identify  individual 
respondents.  Data  will  be  kept  in 
individual  identifiable  form  only  long 
enough  to  assure  access  for  follow-up  of 
interview  verification  and  until  a 
complete  data  file  t:an  be  constructed  in 
a  formal  not  allowing  individual 
identification.  Completed 
queslionnaires,  identified  only  by 
anonymous  ID  numbers,  will  be  stored 
separately  and  securely  and  will  be 
submitted  to  ACTION  for  destruction 
upon  completion  of  the  evaluation.  Only 
the  ACTION  project  manager  for  this 
evaluation  and  project  personnel 
authorized  by  him  will  ha\-e  access  to 
the  confidential  files. 

11.  Sensitive  Questions.  This 
evaluation  will  include  no  questions 
deemed  to  be  sensitive  in  nature.  During 
the  pretest  no  respondent  refused  to 
answer  any  question,  including  age  and 
household  income,  because  it  was 
considered  to  be  sensitive  or  private. 

12.  Estimates  of  Cost  tc  the  Federal 
Government.  The  contract  was  awarded 
under  a  cost  plus-fixed-fee  contract  The 
total  cost  of  this  evaluation  is  $226,994 
in  FY  '88.  There  is  no  separate  cost  for 
the  two  data  collection  aspects. 

13.  Estimates  of  the  Burden  of 
Information  Collection.  The  estimated 
respondent  burden,  by  respondent  type 


and  data  collection  method,  is  shown  in 
Exhibit  1.  These  estimates  are  based  on 
the  pretest  experience,  debriefing 
meetings  following  the  pretest  and 
subsequent  revisions. 

Aspect  1  data  collection  involves 
mailing  questionnaires  to  projects 
directors  and  station  supervisors.  There 
is  no  difference  between  RSVP  and  SCP 
station  supervisor  questionnaires,  and 
there  is  no  difference  between  RSVP 
and  SCP  project  director  questionnaires. 
These  two  instruments  are  included  as 
Attachment  4. 

The  face-to-face  questionnaire* 
(Aspect  2)  for  the  project  director, 
station  supervisor,  elderly  client,  family 
caregiver  and  volunteer  are  included  in 
Attachment  5.  With  the  exception  of 
three  questions  on  fees  directed  to  RSVP 
station  supervisors,  there  is  no 
difference  between  instruments 
administert'd  lo  RSVP  and  SCP 
respondents. 

In  order  to  remain  within  the  budget 
and  rigorous  timetable  of  this 
evaluation,  none  of  the  face-to-face 
questionnaires  will  be  translated  into 
another  language.  Hence,  sites  that  are 
discovered  to  have  significant  non- 
English-speaking  populations  will  not  be 
included  in  the  second  aspect  of  this 
evaluation. 

14.  Reasons  for  Changes  in  Burden. 
As  ACTION  has  no  Information 
Collection  Budget  (ICB),  there  is  no 
change  in  burden. 

15.  Plans  for  Tabulation.  Statistical 
Analysis  and  Time  Schedule —  a. 
Tabulation  and  Statistical  Analysis 

The  analysis  plan  centers  on  the 
following  methodological  questions: 


(1)  How  will  the  different  levels  or 
units  of  analysis  be  linked? 

(2)  How  will  data  be  examined  and 
adjusted,  if  necessary? 

(3)  What  kind  of  statistical  analysis 
will  be  performed? 

(4)  How  will  results  be  inferred? 

(1)  Linking  Units  of  Analysis.  The 
primary  units  of  analysis  for  this 
evaluaHon  are  the  RSVP  and  SCP 
projects.  (The  RSVP  and  SCP  projects 
are  two  independent  samples.)  Each 
project  will  be  analyzed  separately  but, 
where  appropriate,  comparisons  will  be 
made.  The  evaluation  design  calls  for 
gathering  information  using  two 
methods,  the  mail  survey  and  face-to- 
face  interviews.  The  mail  survey  will 
gather  data  from  the  project  directors 
and  the  station  supervisors.  The 
interviews  will  gather  in-depfh 
information  from  project  directors, 
station  supervisors,  volunteers,  elderly 
clients  and  family  caregivers.  While 
analysis  will  be  done  for  each  group  of 
respondents,  all  will  be  linked  to  the 
principal  units  of  analysis,  the  projects. 
Linkages  will  be  made  in  two  ways:  (Ij 
Using  a  sjrstem  of  ID  numbers  that 
captures  project,  station,  volunteer, 
elderly  client  and  family  caregiver  and 
(2)  using  aggregate  measures,  such  as 
measures  of  central  tendency  to  permit 
construction  of  indices. 

(2)  Examination  and  Adjustment  of 
Sample  Data.  Frequency  distributions 
and  other  measures  of  central  tendency 
and  dispersion  will  be  used  to  study 
skewness  of  some  critical  variables. 
Should  this  step  reveal  unexpected 
patterns,  appropriate  adjustments  will 
be  made  usiitg  standard  statistical 


techniques  such  as  Z-squared  before 
performing  other  analyses. 

(3)  Statistical  Analysis.  Univariate, 
bivariate  and,  multivariate  techniques, 
when  appropriate,  will  be  used. 
Univariate  analysis  will  be  used  to 
describe  RSVP  and  SCP  projects.  Key 
projects  characteristics  such  as  urban- 
rural  distinction,  size  and  auspices  will 
be  used  to  further  highlight  description. 
Bivariate  analysis  will  involve  the  study 
of  the  distributions  of  two  variables  of 
interest  at  a  time.  Bivariate  statistical 
tests  will  depend  on  the  level  of 
measurpment  of  the  variables  (nominal, 
ordinal,  interval).  It  is  anticipated  that 
measures  of  significance  such  as 
Student's  (  and  measures  of  association 
such  as  Chi-square  will  be  calculated. 
Multivariate  analysis  will  be  applied 
only  to  selected  variables  and  in 
consiJtation  with  ACTION.  Multivariate 
analysis  will  be  used  to  answer 
questions  that  may  arise  from  the  first 
two  stages  of  analysis. 

Both  statistical  and  management 
techniques  will  be  used  to  handle 
missing  data.  The  management 
approach  for  overcoming  incomplete 
information  includes  (1)  complete 
editing  in  the  field  (Aspect  2]  and  in  the 
contractors's  office  and  (2)  follow-up 
phone  calls  to  clear  up  ambiguities  and 
missing  information  in  both  Aspect  1 
and  Aspect  2. 

The  statistical  approach  indudes 
generating  and  displaying  frequencies 
on  missing  responses  to  each  survey 
question  to  determine  further  bow 
missing  data  should  be  handled.  That  is, 
depending  upon  their  proportional 
representation  for  the  responses  to  a 
question,  missing  responsts  may  be 
presented  but  excluded  from  other 
analysis  or  presented  and  treated  as 
available  responses  with  assigned 
score.<;.  Missing  data  analv5<is  also 
involves  comparing  respondents  and 
nonrespondents.  Programmatic  data  will 
be  used  to  compare  responding  and 
nonresponding  projects  and  stations. 
Demographic  information  will  be  used  to 
compare  responding  and  nonresponding 
volunteers,  elderly  clients  and 
caregivers.  (Basic  information  will  be 
gathered  by  the  interviewers  on 
nonresponding  volunteers,  clients  end 
caregivers.  See  Item  6-3.)  Estimation  of 
response  bias  effects  will  be  done  using 
Chi-square. 

(4)  Inferring  Results.  When  the 
population  standard  deviation  is  known 
for  certain  variables  Z-squared  is  an 
appropriate  procedure  to  infer  sample 
results  to  the  population.  But  because 
the  population  parameters  (variance  and 
standard  deviation  for  given  variables] 
are  not  known  in  this  study.  Student's  / 
test  will  be  used  to  infer  results.  (Cf  T. 


Anderson  and  S.  Slove.  Statistical 
Analysis  of  Data.  Palo  Alto:  Scientific 
Press.  1986). 

b.  Schedule  for  Data  Collection  and 
Analysis.  Our  schedule  for  collecting 
and  analyzing  Aspect  1  (mail  survey) 
and  Aspect  2  {face-to-face  interviews) 
data  is  as  follows  (approximate  dates}: 
Aspect  1  data  collection:  July  15^ 

August  19. 1988 
Aspect  1  data  analysis  partial  (50 

percent);  August  3-12. 1988 
Aspect  2  data  collection:  September  19- 

23.1988 
Aspects  1  and  2  data  analysis;  October 

2— December  16. 1988 

B.  Collection  of  Information  Employing 
Statistical  Methods 

1.  Universe  of  Projects  and  Potential 
Respondents.  This  evaluation  is 
concerned  with  the  Family  Caregiver 
Program  of  RSVP  and  SCP  projects. 
However,  family  caregiving  is  not  a 
separate  category  in  the  OAVP's  Project 
Profile.  To  identify  which  RSVP  and  SCP 
projects  should  compose  the  universe, 
ACTION  adced  OAVP  regional  directors 
and  ACTION  state  RSVP  and  SCP 
program  directors,  in  January  1988,  to 
indicate  projects  that  had  volunteers 
who  provide  family  caregiver  services  to 
families  involved  in  caring  for  frail  or 
disabled  elderly  persons  in  a  home 
setting.  Initial  application  of  this 
definition  to  the  information  provided, 
excluded  projects  which  offered 
services  in  senior  day  care  centers, 
senior  nutrition  sites,  and  home  meal 
programs.  However,  after  subsequent 
discussion  with  the  ACTION  project 
officer,  a  decision  was  made  to  broaden 
the  original  definition.  The  revised 
operational  definition  became: 

RSVP  and  SCP  volunteers  who  provide 
direct  care  tc  a  frail  or  disabled  elderly- 
person  on  a  one-to-one  basis  in  a 
private  home,  and  institutional  or  day 
care  setting  as  a  single  senice  in  such  a 
manner  as  to  relieve  the  family 
caregiver.  Application  of  this  definition 
to  projects  reported  on  in  January', 
resulted  in  a  universe  of  273  P^SVP  and  a 
universe  of  83  SCP  projects. 

In  constructing  the  final  two  separate 
sampling  frames  or  lists  (one  of  RSVP 
projects  and  one  of  SCP  projects), 
several  problems  were  found.  These, 
which  could  have  affected  specification 
of  the  universes,  were: 

1.  Reporting  volunteer  stations  which 
were  clearly  outside  the  scope  of  the 
definition,  e.g..  adult  literacy  programs; 

2.  Reporting  a  volunteer  station  when 
there  was  not  one; 

3.  Nonreporting  by  some  substate 
regions  and  localities; 


4.  Reporting  a  project  as  both  RSVP 
and  SCP; 

5.  Reporting  the  project  site  as  located 
in  the  entire  state  rather  than  located  in 
an  urban  or  rural  area. 

The  latter  two  problems  were  handled 
in  the  sample  design.  The  first  three 
problems  were  dealt  with  by  calling 
selected  OAVP  regional  directors  or 
SCP  station  managers  to  correct 
information  that  appeared  incorrect. 
Information  about  RSVP  is  being 
affirmed  with  the  assistance  of  the 
President  of  the  National  Association  of 
RSVP  Project  Directors  who  is  sending 
letters  to  each  project  director.  It  is 
expected  that  this  affirmation  procedure 
may  reduce  burden  as  the  size  of  the 
RSVP  universe  may  become  smaller. 

Exhibits  2  and  3  present  data  on  the 
potential  respondents  and  the  sample 
size  that  will  be  drawn  for  die  mail  and 
interview  aspects.  For  the  83  projects  in 
the  SCP  universe  there  are  466  stations 
involved  in  providing  family  caregiver 
services.  For  the  273  projects  in  the 
RSVP  universe  there  are  S2S  RSVP 
stations  in\T>lved  in  prxniding  family 
caregiver  services.  In  the  mail  survey 
sample  design.  57  SCP  projects  and  169 
of  their  stations  were  selected,  and  113 
RSVP  projects  and  421  of  their  stations 
were  selected. 

The  universe  for  the  face-to-face 
aspect  consists  of  five  (5)  different         ' 
respondents.  Tliese  are:  (1)  Project 
director,  (2)  station  supervisor.  (3) 
volunteer.  (4)  elderl>'  client  and  (5) 
family  caregiver.  While  it  is  not  possible 
to  calculate  the  nimiber  of  certain 
respondents  for  both  RSVP  and  SCP 
(ExJiibits  2  and  3).  pretest  data  indicate 
that  31  respondents — 1  project  director. 
3  station  supervisors.  9  volunteers.  9 
elderly  clients  and  9  caregivers — can  be 
interviewed  per  site  (10  in  all)  and  still 
maintain  the  projecfs  timetable  and 
budget.  For  SCP,  this  represents  about  1 
in  18  projects.  1  in  32  stations  and  1  in  45 
volunteers,  and  for  RSVP,  this 
represents  about  1  in  55  each  for 
projects  and  stations,  and  1  in  139 
volunteers. 

Exhibit  2.— SOP  Respondent  Uf^vERSE 

Type  of  respondent  Universe  sS' 


Project  director 

Volunteer  station _.. 

On  Site  Interviews: 

Project  director , 

Volunteer  station 

Clients 

Family  Caregivers 

Volunteers. 

■  5  sites  for  Aspect  2 


88 

466 

88 

466 _.. 

Unknown 
UnknoMffi 

^oo6 


57 
169 

5 

15 
45 
45 
45 
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Exhibit  3.— RSVP  Respondent 
Universe 


Type  of  rmpondeni 


Proiecl  director _. 

Volunte«r  station 

On  Site  Inlarviews: 

Profect  diractor.._.., 

VolunlMr  station.... 

Clients 

Family  Caregivefs. 

Volunteers 


Universe 


279.. 
82«.. 


273 

829 

Unknown., 
Unknown.. 
6.263 


Sample 
size.' 


113 
421 

5 

15 
45 
45 

45 


■  5  Sites  tor  Aspect  2. 

2.  Procedures  for  the  Collection  of 
Information — a.  Site  Selection 

The  Mail  Survey— Aspect  1.  The 
following  criteria  were  used  in  deciding 
the  sampling  approach  for  the  mail 
survey  (Aspect  1): 

(1)  Samples  have  to  be  representative 
of  their  respective  RSVP  and  SCP 
projects. 

(2)  Urban  and  rural  projects  have  to 
be  included  in  proportion  to  their 
appearance  in  the  population. 

(3)  Measured  values  have  to  be  within 
±10%  of  the  population  values  with  a 
confidence  level  of  95%. 

The  efficacy  of  each  of  the  four  basic 
types  of  probability  sampling — (1) 
random  sampling.  (2)  systematic 
sampling,  (3)  stratified  sampling,  and  (4) 
cluster  sampling — was  considered.  In 
light  of  the  requirements  of  the  project, 
including  the  requirement  to  maintain  an 
urban-rural  distinction,  all  except 
stratified  sampling  were  rejected. 
Cluster  sampling  was  rejected  because 
its  disadvantage  tended  to  outweigh  its 
advantage  for  the  Family  Caregiver  mail 
survey.  While  cluster  sampling  is  cost 
effective,  particularly  for  face-to-face 
interview  studies,  it  extracts  other 
prices.  Variance  (probable  margin  of 
error)  is  much  greater  than  for  stratified 
random  sampling  for  the  same  number 
of  cases.  Moreover,  the  costs  and 
problems  of  statistical  analysis  are 
much  greater  than  for  the  other  three 
types  of  probability  sampling. 

Both  systemic  sampling  and  simple 
random  sampling  were  rejected  because 
of  the  desire  to  ensure  an  urban-rural 
distinction  in  the  samples. 

Stratified  random  sampling  was  used 
to  select  the  RSVP  sample  and  the  SCP 
sample.  An  urban-rural  stratum  was 
created  for  each  of  the  sampling  frames 
to  ensure  the  inclusion  of  a 
representative  number  of  both  urban 
and  rural  projects.  (The  urban  rural 
stratum  was  operationalized  as 
Metropolitan  Statistical  Area  (MSA) — 
Nonmetropolitan  Statistical  Area 
(nonMSA).)  Each  project  in  the  two 
strata  of  the  two  sampling  frames  had 
an  equal  chance  of  being  selected  from 


their  respective  stratum.  It  should  be 
noted  that  projects  that  reported  as 
serving  the  entire  state  were  placed  in 
the  urban  stratum.  Projects  that  reported 
as  being  both  RSVP  and  SCP,  also 
mentioned  above,  were  included  in  both 
the  RSVP  and  SCP  sampling  frames. 

Graphically,  the  universe  of  projects 
by  the  urban-rural  distinction  before 
sampling  appeared  as: 


RSVP 

SCP 

Urban „ 

Rural 

128 
145 

sa 

25 

Total 

273 

83 

The  following  standard  formula  was 
used  to  determine  sample  size. 
n-'=N-'+E»|Z»ir(l-ir)l-' 

where: 

n  =  sample  size 

N  =  total  number  of  cases  in  the  universe 

E= acceptable  error.  10% 

ir=:  estimate  of  population  value  (  =  .5  when 

value  is  unknown) 
Z=:  standardized  normal  deviate  associated 

with  the  level  of  confidence  (Z  =  1.96  at 

95%  confidence  level] 

Samples  for  the  two  projects  which 
met  the  specified  location  and  statistical 
criteria  are  as  follows: 


UrtMn. 
Rural.. 


ToM. 


RSVP      SCP 


55 
58 


113 


37 
20 


57 


These  samples  were  selected  using  a 
table  of  random  numbers. 

As  a  provision  of  achieving  a  75% 
response  rate,  one-third  more  cases 
within  each  stratum  of  each  sample  was 
selected  as  replacement  cases  using  the 
methods  described  above.  Replacement 
cases  were  selected  because  there  is  the 
likelihood  that  some  projects  will  be 
found  during  the  actual  mail  survey  not 
to  meet  the  criteria  (see  operational 
definition)  or  will  not  reply  to  the 
questionnaire. 

The  mail  survey  sample  design 
(Aspect  1)  also  involved  selecting  RSVP 
and  SCP  volunteer  stations.  A  maximum 
of  ten  stations  per  project  were  sampled. 
When  a  project  had  more  than  ten 
stations,  a  simple  random  sample  of  10 
was  drawn. 

2.  The  Face-to-Face  Interviews- 
Aspect  2.  The  locations  of  projects  for 
AsppH  ^  nre  predicated  on  findings  from 
Aspect  1.  the  mail  survey.  These 
findings  relate  to  presence  of  family 
caregiver  services  in  September  1988 
and  su^icient  numbers  of  stations, 
volunteers,  clients  and  caregivers  to 


ensure  31  completed  interviews  per  site. 
Ten  (10)  sites— 5  RSVP  projects  and  5 
SCP  projects — ^will  be  selected.  They 
will  be  spread  over  four  geographic 
regions — East,  South,  Midwst  and  West. 
b.  Respondent  Selection — 1.  The  Mail 
Survey— Aspect  1.  Only  RSVP  and  SCP 
project  directors  and  station  supervisors 
will  be  sent  questionnaires.  There  is  one 
questionnaire  that  will  be  sent  to  RSVP 
and  SCP  project  directors.  And  another 
different  questionnaire  that  will  be  sent 
to  station  supervisors. 

2.  The  Face-to-Face' Interviews- 
Aspect  2.  As  mentioned  in  Item  B-2b 
above.  31  interviews  will  be  conducted 
at  each  RSVP  and  SCP  site.  The  number 
and  type  of  respondents  are: 
1    Project  director 
3    Station  supervisors 
9    Volunteers  (3  per  station  selected 

station) 
9    Elderly  clients  (1  each  assigned  to 

the  9  volunteers) 
9    Family  caregivers  (1  relative  of  the  9 

elderly  clients) 
(A  simple  random  sample  of  station 
supervisors,  volunteers,  elderly  clients 
and  family  caregivers  will  be  selected 
when  the  numbers  in  each  group  exceed 
specified  sample  size.)  In  cases  where 
the  elderly  client  is  unable  to  respond, 
e.g.,  some  dementia  and  Alzheimer's 
disease  patients,  interviewers  will 
randomly  select  another  elderly  client. 
However,  interviewers  will  be 
instructed  to  interview  at  least  six  (6) 
elderiy  client  and  family  caregiver 
dyads. 

c.  Special  Procedures.  This  evaluation 
involves  no  special  procedures. 

3.  Methods  to  Maximize  Response 
Rates.  It  is  anticipated  that  cooperation 
among  project  directors  and  stations 
supervisors  in  the  mail  survey  will  be 
sufficient  to  achieve  the  desired  return 
rate  of  75%  or  more  of  acceptable  mail 
questionnaires.  Good  cooperation  was 
encountered  during  the  pretest,  and 
other  ACTION  evaluations  report 
response  rates  of  at  least  90  percent. 
Correspondence  about  the  project's 
worthiness  has  already  been  sent  by 
ACTION  to  OAVP  regional  directors 
and  ACTION  state  and  local  project 
directors.  Additional  correspondence 
will  be  sent  to  them  just  prior  to  the  mail 
survey.  Project  directors  will  also 
receive  a  letter  about  the  project — how 
it  came  about,  its  worthiness  and 
cooperation,  both  theirs  and  the  station 
supervisors,  is  important. 

Moreover,  project  directors  will  be 
called  when  either  their  questionnaire  or 
the  station  supervisor's  questionnaire 
has  not  been  returned  by  the  "due  date" 
to  encourage  further  participation. 


Projects  or  stations  that  refuse  to 
participate  or  Ihat  no  longer  offer  family  • 
caregiver  services  will  be  replaced  as 
described  in  the  Item  B-2a  above. 

Prior  to  site  visits,  project  directors 
and  station  supervisors  will  be  asked  to 
help  arrange  interviews  with  volunteers, 
elderly  clients  and  caregivers.  Since 
advance  appointments  for  interviews 
will  be  made  and  very  high  cooperation 
is  anticipated,  the  response  rate  is 
estimated  to  be  between  90  and  100 
percent.  Only  illness  or  absenr.e  of 
potential  respondents  on  site  visit  days 
should  cause  nonresponse. 

Interviewers  will  be  required  to  gather 
basic  demographic  information  on 
respondents  who  refuse  or  are  unable  to 
participate.  The  form  shown  in 
Attachment  6  will  be  used  for  this 
purpose. 

4.  Test  of  Procedures  or  Methods.  The 
data  collection  instruments  were  tested 
May  9-13  and  May  23-25. 1988  in 
Mughesville,  Md.,  Bedtimore.  Md., 
Norfolk.  Va..  Alexandria,  Va.  and 
Washington,  DC.  In  all,  five  (5)  project 
directors,  nine  (9)  station  supervisors, 
and  nine  (9)  each  of  volunteers,  elderly 
clients  and  caregivers  were  interviewed. 
The  instruments  were  refined  following 
testing.  Refinements  included  deleting 
items  found  irrelevant,  adding  new  skip 
patterns  to  decrease  respondent  burden, 
and  re-wording  items  to  increase  clarity 
and  enhance  administration. 

5.  Individual  Consulted  on  Statistical 
Aspects  and  Design.  In  addition  to  the 
individuals  mentioned  in  Item  A-9,  the 
following  ACTION  staff  were  consulted 
in  the  design  of  the  statistical  aspect  of 
this  study:  Mr.  Melvin  E.  Beetle  (202) 
634-9321  and  Mr.  Thomas  Bonczar  (202) 
634-9321. 

The  evaluation  contractor  is: 
Sociometrics.  Inc..  6525  Belcrest  Rd.. 
Presidential  Building,  Suite  655, 
Hyattsville.  MD  20782,  (301)  277-9319. 

Carol  J.  Godley  is  project  director  for 
the  study.  Dr.  Michael  Kahn  consulted 
on  the  sampling  and  statistical  aspects 
of  the  design. 

Attachment  2 — Introductory  Statement 

Introduction 

Hello  (Name  of  Respondent)  my  name 
is  (Your  Name). 

I'm  an  interviewer  with  Sociometrics 
who  (Person  Who  Arranged  Interview) 
told  you  would  be  coming  to  talk  with 
you  about  the  volunteer  services 
provided  by  (Volunteer  Station). 

Everything  you  tell  me  will  be  grouped 
with  information  we  collect  from  all 
other  respondents  into  a  report  we  are 
writing  on  the  family  caregiver  (respite 


care)  program.  Nothing  you  tell  me 
personally  will  be  used  in  any 
identifiable  way  and  everything  you 
specifically  tell  me  will  remain 
confidential.. You  may  refuse  to  answer 
any  questions  and  you  may  stop  the 
interview  at  any  time. 

May  I  take  a  few  minutes  of  your  time 
to  interview  you  concerning  these 
services? 

(Hand  Respondent  Consent  Form) 

Please  read  and  sign  this  consent  form 
which  states  that  you  agree  to 
participate  in  this  study. 

Attachment  3 — Consent  Form 

OA  VP  Family  Caregiver  Evaluation 
Consent  Form 

"I  agree  to  be  interviewed  as  part  of 
diis  national  study.  I  understand  that  my 
answers  will  be  kept  confidential,  that 
anything  I  say  will  only  be  reported 
anonymously  together  with  opinions 
from  the  people,  and  that  I  may  refuse  to 
answer  any  or  all  questions." 

Signed:  

Name  (Printed):    

Date:  

ACTION  Technical  Project  Manager's 
Name:  Mel  Beetle.  Program  Analysis 
and  Evaluation  Division,  Telephone: 
1-800-424-8867.  (or  in  Washington, 
DC.  area,  202-634-9321) 

Sociometrics  Project  Director:  Carol 
Godley,  Telephone  1-301-277-9319 

Attachment  4 — Mail  Survey 
Questionnaires 

Project  Director.  Station  Supervisor 

ACTION  Family  Caregiver  Program 
Survey  Project  Director  Questionnaire 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  90  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Melvin  E.  Beetle,  Clearance  Ofi^icer, 
ACTION,  Room  M-600,  806  Connecticut 
Avenue,  N.W.,  Washington,  D.C.  20525: 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 

D.C.  20503. 

Project:  — 

Completed  by: 

Title:  

Date: — 


PROIQUX 
6-23-82 

Project  #_ 


Section  1.  Project  Characteristics 

1.  Which  one  category  best  describes 
your  organization? 
(Circle  one  number  only) 

1  State  agency  on  aging 

2  Other  state  agency 

3  Local  agency  on  aging 

4  Other  local  agency 

5  Private  non-profit  social  ser\'ice 
agency 

6  Private  non-profit  community  action 
agency 

7  Religious  organization 

8  Community  or  civic  organization 

9  Private  non-profit  volunteer  agency 
10    Other  (please  specify) 

2A.  Do  you  receive  funding  from 
sources  other  than  ACTION. 

1  Yes  (go  to  Q.2B) 

2  No  (skip  to  Q.3) 

2B.  (If  Yes)  Please  circle  all  sources  of 
funding. 

1  Slate  government 

2  Local  government 

3  Private  institution(s) 

4  Religious  organization(s) 

5  Business(es) 

6  Other  Federal  source(s) 

7  Other  (specify) 


3.  Please  circle  the  number  that  best 
describes  the  area  your  project  serves. 
(Circle  one  number  only) 

1  Totally  urban 

2  Predominantly  urban 

3  Totally  rural 

4  Predominantly  rural 

5  Approximately  an  equal  mix  of 
urban  and  rural 

4.  About  how  many  people  in  the 
service  area  are  aged  60  and  over? 


Number 

The  focus  of  this  survey  is  on  RSVP 
volunteers  and  Senior  Companions  who 
provide  direct  care  to  a  frail  or  disabled 
elderly  person  on  a  one-to-one  basis  in  a 
private  home,  an  institutional  or  day 
care  setting  in  such  a  manner  as  to 
relieve  the  family  caregiver.  For  short 
this  volunteer  activity  is  referred  to  as 
family  caregiver  or  respite  services. 

5A.  On  a  scale  of  1  to  5.  with  1  being 
very  low  and  5  being  very  high,  how 
would  you  rate  the  need  for  family 
caregiver  or  respite  services  in  the  area 
served  by  your  project? 
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Vsiylow 

Low 

Moderate 

High 

VeryNgh 

1 

2 

3 

4 

5 

SB.  What  is  your  best  estimate  of  the 
number  of  people  in  your  sei^ice  area 
aged  60  and  over  who  need  family 
caregiver  or  respite  services? 


Number  60  and  over 

6A.  Does  your  project  currently  have 
volunteer  or  companion  activities  that 
can  be  categorized  as  family  caregiver 
or  respite  services? 

1  Yes  (skip  to  Q.  7) 

2  No  (complete  Q.  6B  only.  Do  no 
complete  the  remainder  of  the 
questionnaire.  Be  sure  that  your  name, 
title  and  date  are  recorded  on  the 
cover  and  return  the  questionnaire  in 
the  self-addressed  envelope.  Thank 
you.) 

68.  Why  did  your  project  elect  not  to 
establish  a  family  caregiver  or  respite 
component  or  activity? 


7.  In  what  month  and  year  did  this 
project  begin  offering  family  caregiver  or 
respite  services? 

19 

Month  Year 

8.  At  the  present  time,  how  many 
clients  receive  family  caregiver  or 
respite  services  from  your  RSVP 
volunteers  or  SCP  companions? 


Current  number 


9.  What  is  the  average  number  of 
clients  that  receive  family  caregiver  or 
respite  services  from  your  RSVP 
volunteers  or  SCP  companions  in  a 
given  week? 


Number  per  week 

10.  Again,  this  survey  is  only 
concerned  with  RSVP  volunteers  or 
Senior  Companions  who  provide  direct 
care  to  a  frail  or  disabled  elderly  person 
on  a  one-to-one  basis  in  a  private  home, 
an  institutional  or  day  care  setting  in 
such  a  manner  as  to  relieve  the  family 
caregiver.  For  short,  this  activity  is 
referred  to  as  family  caregiver  or  respite 
services. 

Please  complete  the  chart  below  for 
stations  that  provide  services  described 
in  the  statement  above.  (If  more  space  is 
needed,  please  use  next  page.) 


Volunteer*/ 

Reapita  cionta 

ToUl 

companions 

Num- 
ber 

being 
served 

Num- 
ber 

wait- 
listed 

hours 

Station 

Num. 

twr 

•arving 

Num- 

tter 

wail- 

hsted 

care 
provid- 
ed per 

«veek 

Totals 

Votunteers/ 

Respile  cNonts 

Total 

Num- 
ber 

served 

Nurt- 
ber 
wait- 
listed 

hours 

Station 

Num- 
ber 
servirig 

Num- 
ber 
wait- 
listed 

care 

provid- 
ed per 
week 

Totals 

Section  2.  Administration 

11.  What  is  the  total  number  of  staff 
members  you  supervise  in  your  project? 


Number 
12.  How  many  are: 

Associate  or  Assistant 

Director(s) 

Secretary(ies) 

Bookkeeper(s) 

I_  CoordinatorJis) 

Clerk/Recordkeeper(8) 

Driver(s) 

Other  (specify) . 

Other  (specify) . 


13.  Including  you,  how  many  staff 
members  are  directly  involved  in 
managing  or  supporting  the  family  care- 
giver or  respite  program? 


Number 

14.  What  percentage  of  your  time  is 
spent  administering  the  family  care- 
giver or  respite  program? 


Percent 

15.  Which  of  the  following 
programmatic  activities  does  this  project 
get  involved  in? 
(Circle  all  that  apply) 

1  Program  planning  and  development 

2  Informal  recruiting  of  volunteers  or 
companions  (e.g.,  talking  to 
individuals,  etc.) 


3  Formal  recruiting  of  volunteers  or 
companions  (e.g.,  placing  ads,  group 
presentations,  etc.) 

4  Maintaining  or  monitoring  volunteer 
program  records  and  reports 

5  Identifying  and  obtaining  program 
resources  to  support  volunteer 
activities 

6  Serving  as  liaison  with  community 
organizations  and  other  programs 

7  Conducting  volunteer  or  companion 
performance  appraisals 

8  Assessing  station  performance 

9  Assisting  with  station  staff  training 

10  Other  (specify) 

16.  Which  of  the  following  volunteer 
or  companion  support  activities  does 
this  project  get  involved  in? 

(circle  all  that  apply) 

1  Providing  volunteer  or  companions 
orientation  or  training 

2  Assigning  volunteers  or  companions 
to  specific  clients 

3  Serving  as  clearinghouse  for 
information  to  volunteers  or 
companions 

4  Providing  consultation  to  volunteers 
or  companions  on  personal  matters 

5  Providing  one-on-one  volunteer  or 
companion  support  or  supervision 
within  specific  client  placements 

6  Giving  volunteers  or  companions 
recognition  or  awards 

7  Other  (specify) 

17.  Which  of  the  following  direct 
client  activities  does  this  project  get 
involved  in? 

(Please  circle  all  that  apply) 

1  Recruiting  clients  for  family 
caregiver  or  respite  services 

2  Screening  clients  for  family  caregiver 
or  respite  services 

3  Creating  client  care  plans 

4  Periodically  evaluating  care  plans 

5  Screening  clients  for  appropriate 
placement  of  volunteers  or 
companions 

6  Other  (specify) 

18.  Please  indicate  the  3  most  effective 
methods  you  use  to  assess  the  need  for 
family  caregiver  or  respite  services  in 
your  community  by  placing  a  "1",  a  "2" 
or  a  "3"  on  the  appropriate  line.  Please 
use  a  number  only  once. 

Please  note: 

1  =The  Most  Effective 

2  =  Second  Most  Effective 

3  =  Third  Most  Effective 


Federal  Re^ster  /  Vol.  53,  No.  131  /  Friday.  July  8,  1988  /  Notices 


25731 


Informal  meetings  with  station  staff 

In-person  interviews  with 

volunteers  or  clients  or  caregivers 
Group  meetings  with  volunteers  or 

clients  or  caregivers 
. Community  group  or  coalition 

meetings 
JVletworking  with  other  service 


provider  agencies  such  as  hospitals, 
nursing  homes,  social  service 
agencies,  etc. 

Information  gathering  surveys 

. Other  (please  specify) 

Other  (please  specify) 

Other  (please  specify) 

Section  3.  Fiscal  Characteristics 

Questions  19-30  pertain  to  fiscal  year 
1987. 

19.  Was  your  project  in  operation  for 
all  of  FY  '87? 

1  Yes  (skip  to  Q.21) 

2  No  (go  to  Q.20) 

20.  (If  No)  Please  indicate  the  total 
number  of  months  you  were  in  service  in 
FY  87. 


Number  of  months 

21.  What  was  the  total  cost  of  your 
project  in  FY  '87? 

$ 

22.  Of  the  total  FY  '87  project  cost, 
how  much  was  contributed  by  Action? 


23.  Of  the  total  FY  '87  project  cost, 
how  much  was  contributed  by  non- 
ACTION  sources? 


Non-Action  Sources 

ContrilHJ- 
tion 

$ 

b - 

c                       

$ 

$ 

d         

$ 

Please  answer  the  fiscal  questions 
below  by  separately  listing  both  the 
ACTION  and  non-ACTION 
expenditures  for  operation  of  your  RSVP 
or  SCP  project  in  FY  '87. 


Action 
expendi- 
tures 

Non- 
Action 
expendi- 
tures 

24.  Staff  salaries  (Only  include 
portions  of  salaries  covering 
sen/ices  provided  to  RSVP 
or  SCP  oroiect.) 

$ 

$ 
$ 

$ 

$  .     - 

25.  Direct  volunteer  or  com- 
panion     costs      (irK;luding 
travel,    stipends,    physicals. 

$ 

26.   Volunteer   or  companion 

$ 

27    Training  (including  speak- 
ers, wor1«hops  and  materi- 
als)  

S 

28.  Other  administrative  costs 
(including  supplies,  equip- 
ment, staff  travel,  lx>ok- 
keeping,  fringe  t>enefits  and 
communications) 


Non- 
Action 
expendi- 
tures 


29.  What  were  the  total  number  of 
RSVP  volunteer  or  SCP  companion 
hours  that  your  project  logged  for  FY 
•87? 


Hours 

30.  In  your  estimation,  what  percent  of 
the  total  volunteer  hours  in  FY  '87  were 
spent  providing  family  caregiver  or 
respite  services?  (If  you  have  actual 
figures  for  family  caregiver  or  respite 
services,  please  use  them  in  your 
calculation.) 


Percent 

Section  4.  Range  and  Extent  of  Service 

31.  For  each  of  the  services  below, 
please  indicate  its  availability  in  the 
area  your  project  serves.  Circle  "1"  if  it 
is  available  through  your  project  and/or 
circle  "2"  if  available  through  another 
agency;  circle  "3"  if  not  available  at  all. 


Avail- 
able 
through 
your 

project 


Avail- 
able 

through 
other 

agency 


Not 
avail- 
able 


-- 


Adult  Day  Care 

Centers. 
Advocacy  for  seniors. 
Alztieimer's  Disease 

and  Related 

Disorders 

Association 

(ADR  DA)  services. 
Caregiver  support 

group. 
Ctiores  services. 
Emergency  alert  or 

screening. 
Escort  services. 
Family  support 

sen/ices. 
Financial  counselir>g. 
Homemakers  services. 
Home  delivered  meals. 
Home  health  services 

(irtcluding  nursing 

care,  occupational 

therapy,  etc.). 
Hospice  services. 
Hospital  or  medical 

services. 
Legal  counseling. 
Mental  health  center. 
Nutrition  education. 
Occupational  therapy 

center. 
Physically 

handicapped  or 

developmentatly 

disabled  services. 


Avail- 

Avail- 

able 

able 

Not 

through     through 

avail- 

your 

otner 

able 

project 

agency 

1 

2 

3 

Recreational  services. 

1 

2 

3  i  Shopping  assistance. 

1 

2 

3  ;  Social  work  or  case 

management 

sennces. 

1 

2 

3 

Telephone 
reassurance. 

1 

2 

3 

Transportation 
services. 

1 

2 

3  1  Visitation  services 

, 1 

32.  Please  indicate  the  3  most  effective 
methods  you  use  to  advertise  family 
caregiver  or  respite  services  by  placing 
a  "1",  a  "2"  or  a  "3"  on  the  appropriate 
line.  Please  use  a  number  only  once. 

Please  note: 

1  =The  Most  Effective 

2= Second  Most  Effective 

3=Third  Most  Effective 
^^J'resentation  at  an  agency  or 

organization  frequented  by  older 

persons  (e.g.,  senior  or  adult  day  care 

center  or  nutrition  site) 
.Presentation  at  a  religious 


organization 
Presentation  to  a  citizen  or 


commimity  group 
__Presentation  to  other  social  ser\'ice 


agency 

Sponsoring  organization  media 

(newsletters,  brochures,  ads,  etc) 
Broader  coverage  media 


(newspapers,  radio,  TV,  etc.) 

Individual  who  works  with  program 

Distribution  of  Action  brochures 

Other  (please  specify) 

Other  (please  specify) 

_Other  (please  specify). 


33.  Please  indicate  the  3  most  effective 
methods  you  use  to  recruit  volunteers  or 
companions  by  placing  a  "1",  a  "2"  or  a 
"3"  on  the  appropriate  line.  Please  use  a 
number  only  once. 

Please  note: 
l=The  Most  Effective 
2 = Second  Most  Effective 
3=Third  Most  Effective 

___Presentation  at  an  agency  or 
organization  frequented  by  older 
persons  (e.g.,  senior  center  or  adult 
day  care  center  or  nutrition  site) 
.Presentation  at  a  religious 


organization 
__Presentation  to  a  citizen  or 


community  group 
J>resentation  to  other  family 


caregiving  or  respite  or  social  service 
agency 
J'rom  waiting  lists  for  the  Senior 


Commimity  Service  Employment 
Program 
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Sponsoring  organization  media 

(newsletters,  brochures,  ads,  etc.) 
-Broader  coverage  media 


(newspapers,  radio,  TV,  etc.) 
Through  individual  who  works  with 

program 

Other  (please  specify) 

Other  (please  specify) 

Other  (please  specify) 


34.  What  areas  of  training  are 
provided  for  volunteers  or  companions? 
(Please  circle  all  that  apply) 

1  Agency  policy  and  procedures 

2  How  to  counsel  people  with 
problems 

3  How  to  get  along  tvith  different 
people 

4  How  aging  affects  the  mind, 
emotions,  and  body 

5  Availability  of  community  resources 
or  services 

6  How  to  help  people  obtain  rights 
and  services 

7  Housekeeping  skills 

8  Health  and  personal  care  assistance 

9  Hands  on  experience  in  family 
caregiver  or  respite  services 

10  Procedures  for  handling  crisis 
situations 

11  Care  of  Alzheimer's  disease  or 
dementia  patients 

12  Other  (Please  specify) 


35.  What  areas  of  training  are 
provided  for  station  staffi 
(Please  circle  all  that  apply) 

1  Agency  policy  and  procedures 

2  How  to  counsel  people  with 
problems 

3  How  to  get  along  with  different 
people 

4  How  aging  affects  the  mind, 
emotions,  and  body 

5  Availability  of  community  resources 
or  services 

6  How  to  help  people  obtain  rights 
and  services 

7  Housekeeping  skills 

8  Health  and  personal  care  assistance 

9  Hands  on  experience  in  family 
caregiver  or  respite  services 

10  Procedures  for  handling  crisis 
situations 

11  Care  of  Alzheimer's  disease  or 
dementia  patients 

12  Other  (Please  specify) 

36.  Please  indicate  the  3  greatest 
problems  or  frustrations  that  you  have 
in  the  administration  of  family  caregiver 
or  respite  services  by  placing  a  "1",  a 
"2"  or  a  "3"  on  the  appropriate  line. 
Please  use  a  number  only  once. 
Please  note: 

1  =The  Most  Frustrating 
2= Second  Most  Frustrating 


3= Third  Most  Frustrating 

Inadequate  financial  resources 

Inflexible  program  requirements  or 

regulations 
Limited  scope  of  possible  volunteer 


or  companion  services 

Inadequate  benefits  to  volunteers 

or  companions 

Difficulties  in  scheduling 

volunteers  or  companions 

Not  enough  volunteers  or 

companions  to  serve  demand 

Unrealistic  demands  from  clients  or 

caregivers 

Other  (please  specify) 
Other  (please  specify) 
Other  (please  specify) 


37.  Please  list  the  names  and  types  of 
all  other  community  organizations  and/ 
or  agencies  with  which  you  collaborate 
in  the  delivery  of  services  to  the  elderly? 
By  collaborate  we  mean  that  you  have  a 
formal  or  informal  working  relationship 
with  these  agencies  or  organizations, 
not  just  the  sharing  of  public 
information. 


Organization 

Type  of 
orgamzatoon 

Typeol 
coNakiorabon 

Examptes: 

1.  Amer  Red 

^4ofvprofit 

Helps  us  Mrittt 

Cross. 

(wealth 

traning  t>y 

support 

prowling 

agency. 

speakers. 

2.  Happy 

Senior  Nutrition 

Shares  cost 

M68r5. 

Site. 

and  use  ot 
van  and 
driver. 

38.  Is  there  an  RSVP  or  SCP 
counterpart  to  this  agency  which 
provides  services  to  family  caregivers  in 
this  community? 

1  Yes  (go  to  Q.39) 

2  No  (skip  to  Q.40) 

3  Don't  Know  (skip  to  Q.40) 

39.  To  what  extent  do  you  coordinate 
your  activities  with  your  RSVP  or  SCP 
counterpart? 


40.  Please  describe  the  type  of 
activities  undertaken  by  your  RSVP 
volunteers  or  SCP  companions  on  behalf 
of  families  caring  for  frail  or  disabled 
elderly? 


Thank  you! 

ACTION  Family  Caregiver  Program 
Survey  Station  Supervisor 
Questionnaire 

Public  reporting  burden  for  this 
rnllertion  of  information  is  estimated  to 
average  90  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 


sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Melvin  E.  Beetle.  Clearance  Officer. 
ACTION,  Room  M-600,  806  Connecticut 
Avenue  NW..  Washington,  DC  20525: 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Project:  

Station:  

Completed  by: 

Title:  

Date:  

Statquex 
6-23-88 

Project* 

Station* 


Section  1.  Station  Characteristics 

1.  Which  one  category  best 
characterizes  your  organization? 
(Please  circle  one  number  only) 

1  Nursing  home  or  convalescent 
hospital 

2  Acute  care  hospital 

3  Rehabilitation  association  or  center 

4  Private  nonproHt  health  agency 

5  Home  health  care  agency 

6  Public  health  department 

7  Nonresidential  public  or  private 
nonprofit  mental  health  agency  or 
association 

8  Residential  mental  health  center  or 
hospital  or  institution 

9  Residential  mental  retardation 
center  or  hospital  or  institution 

10  Adult  day  care  center 

11  Nutrition  site 

12  Public  or  private  nonprofit  Agency 
on  Aging 

13  Other  public  or  private  nonprofit 
social  service  agency 

14  Religious  organization 

15  Military  or  VA  affiliated  health  care 
facility 

16  Other  (please  specify) 

2.  In  what  month  and  year  was  this 
volunteer  station  established? 
19 


Month  Year 

3.  Circle  the  nimiber  that  best 
describes  the  area  your  project  serves. 
(Please  circle  one  number  only) 

1  Totally  urban 

2  Predominantly  urban 

3  Totally  rural 

4  Predominantly  rural 

5  Approximately  an  equal  mix  of 
urban  and  rural 
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The  focus  of  this  survey  is  on  RSVP 
volunteers  and  Senior  Companions  who 
provide  direct  care  to  a  frail  or  disabled 
elderly  person  on  a  one-to-one  basis  in  a 
private  home,  an  institutional  or  day 


care  setting  in  such  a  manner  as  to 
relieve  the  family  caregiver.  For  short, 
this  volunteer  activity  is  referred  to  as 
family  caregiver  or  respite  services. 


4A.  On  a  scale  of  1  to  5.  with  1  being 
very  low  and  5  being  very  high,  how 
would  you  rate  the  need  for  family 
caregiver  or  respite  services  in  the  area 
served  by  our  station? 


Very  low 

Low              Moderate 

HtQjh 

Very  high 

1 

2 

3 

4 

S 

4B.  Does  your  station  currently  have 
volunteer  or  companion  activities  that 
can  be  categorized  as  family  caregiver 
or  respite  services? 

1  Yes  (skip  to  Q.5) 

2  No  (Complete  Q.4C  only.  Do  not 
complete  the  remainder  of  the 
questionnaire.  Be  sure  that  your  name, 
title  and  date  are  recorded  on  the 
cover  and  return  the  questionnaire  in 
the  self-addressed  envelope.  Thank 
you.) 

4C.  Why  did  your  station  elect  not  to 
establish  a  family  caregiver  or  respite 
component  or  activity? 

5.  In  what  month  and  year  did  this 
station  begin  offering  family  caregiver  or 
respite  services? 

19 


Month 


Year 


Section  2.  Fiscal  Characteristics 

Questions  6-17B  pertain  to  fiscal  year 
1987. 

6.  Was  your  program  in  operation  for 
all  of  FY  '87? 

1  Yes  (skip  to  Q.8) 

2  No(gotoQ.7) 

7.  (If  No)  Please  indicate  the  total 
number  of  months  you  were  in  service  in 
FY  87. 


Number  of  months 


8.  What  was  the  total  costs  of  your 
RSVP  or  SCP  services  for  FY  '87? 

$ 


9.  Of  the  total  FY  '87  costs  for  RSVP  or 
SCP  services,  how  much  was 
contributed  by  the  RSVP  or  SCP  project? 


10.  Of  the  total  FY  '87  programmatic 
costs,  how  much  was  contributed  by 
non-RSVP  or  non-SCP  project  sources? 


Non-RSVP  or  non-SCP  proiect  sources 

Contribu- 
tion 

a 

$ 

c 

S 

d 

$ 

Please  answer  the  fiscal  questions 
below  by  separately  listing  RSVP  or  SCP 
expenditures  in  column  1  and  other 
expenditures  in  column  2  for  operation 
of  your  station  in  FY  '87. 


Cokimn 

1 

Column 
2 

RSVPor 
SCP 

experxli- 
tures 

Other 
expendi- 
tures 

1 1  Staff  salaries  (only  include 
portions  of  salaries  covenng 
services  provided  to  RSVP 
or  SCP  activities.) 

$ 

S 

$ 
$ 

$ 

12  Direct  volunteer  or  com- 
panion costs  (including 
travel,  stipends,  physicals, 
meals,  and  insurance) 

$ 

13.  Volunteer  or  companion 
recruitment 

$ 

14  Volunteer  or  companion 
supervision 

$ 

15.  Training  (Including  speak- 
ers, workshops  and  materi- 
als)  

S 

Cokjmn 
2 


16.  Other  administrative  costs 
(Including  supplies,  equip- 
ment, staff  travel,  book- 
keeping, fnr>ge  benefits  and 
communications) 


17A.  What  were  the  total  number  of 
RSVP  volunteer  or  SCP  companion 
hours  that  your  station  logged  for  FY 
'87? 


Hours 

17B.  In  your  estimation,  what  percent 
of  the  total  volunteer  hours  in  FY  '87 
were  spent  providing  family  caregiver  or 
respite  services?  (If  you  have  actual 
figures  for  family  caregiver  or  respite 
services,  please  use  them  in  your 
calculation.) 


Percent 


Section  3.  Home  Settings 

18A.  Does  this  station  provide  family 
caregiver  or  respite  services  in  home 
settings  where  an  elderly  person  lives 
with  a  family  member  who  takes  care  of 
him  or  her? 

1  Yes 

2  No  (skip  to  Q.19A) 

18B.  For  each  volunteer  or  companion 
who  provides  family  caregiver  or  respite 
services  in  a  home  setting,  please 
complete  the  following  chart. 


Volun- 
teer/ 
compan- 
ion 


aient 
(name) 


aient 
disabil- 
ity 


NuiTt- 

berof 

visits 

per 


Aver- 
age 

fKXjrs 
per  visit 
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Section  4.  Institutional  Settings 

19A.  Does  this  station  provide  family 
caregiver  or  respite  services  in 
institutional,  long-term  or  adult  day  care 
setting  outside  the  client's  or  caregiver's 
residence? 

1  Yes 

2  No  (skip  to  Q.20) 

19B,  For  each  volunteer  or  companion 
providing  family  caregiver  or  respite 
services  in  institutional,  long  term,  or 
day  care  settings,  please  complete  the 
following  chart. 


Volun- 
teer/ 
compan- 
ion 


Qnnt 
(name) 


Client 
disabil- 
ity 


Num- 
ber of 
visits 
per 


Aver- 
age 
hours 
per  visit 


20.  Which  of  the  following 
programmatic  activities  does  this  station 
get  involved  in? 

(Please  circle  all  that  apply] 

1  Program  planning  and  development 

2  Informal  recruiting  of  volunteers  or 
companions  (e.g.,  talking  to 
individuals,  etc.) 

3  Formal  recruiting  of  volunteers  or 
companions  (e.g..  placing  ads.  group 
presentations,  etc.) 

4  Maintaining  or  monitoring  volunteer 
program  records  and  reports 

5  Identifying  and  obtaining  program 
resources  to  support  volunteer 
activities 

6  Serving  as  liaison  with  community 
organizations  and  other  programs 

7  Conducting  volunteer  or  companion 
performance  appraisals 

8  Other  (specify) 

21.  Which  of  the  following  volunteer 
or  companion  support  activities  does 
this  station  get  involved  in? 

(Please  circle  all  that  apply) 

1  Providing  volunteer  or  companion 
orientation  or  training 

2  Assigning  volunteers  or  companions 
to  specific  clients 

3  Serving  as  clearinghouse  for 
information  to  volunteers  or 
companions 

4  Providing  consultation  to  volunteers 
or  companions  on  personal  matters 

5  Providing  one-on-one  volunteer  or 
companion  support  or  supervision 
within  specific  client  placements 

6  Giving  volunteers  or  companions 
recognition  or  awards 

7  Other  (specify) 

22.  Which  of  the  following  direct 
client  activities  does  this  station  get 
involved  in? 


(Please  circle  all  that  apply) 

1  Recruiting  clients  for  family 
caregiver  or  respite  services 

2  Screening  clients  for  family  caregiver 
or  respite  services 

3  Creating  client  care  plans 

4  Periodically  evaluating  care  plans 

5  Screening  clients  for  appropriate 
placement  of  volunteers  or 
companions 

6  Other  (please  specify) 

Section  5.  Range  and  Extent  of  Services 

23.  How  many  elderly  clients  have 
been  served  by  your  station  within  the 
last  twelve  months? 


Number 

24.  How  many  families  caring  for  the 
elderly  got  family  caregiver  or  respite 
services  from  this  station  within  the  last 
twelve  months? 


Number 

25.  During  what  hours  are  family 
caregiver  or  respite  services  available? 
(Please  circle  to  indicate  a.m.  or  p.m.) 
From a.m.  to a.m. 

From p.m.  to p.m. 

26.  RSVP  and  SCP  volunteers  or 
companions  provide  a  variety  of 
services  to  elderly  clients  living  with 
families,  some  of  which  are  more 
needed  than  others.  Of  the  services 
below,  please  indicate  which  are  most 
needed  to  assist  families  in  taking  care 
of  frail  or  disabled  elderly.  Place  a  "1" 
by  the  most  needed,  or  a  "2"  by  the 
second  must  needed,  or  a  "3"  by  the 
third  most  needed,  or  "0"  if  not 
generally  needed. 

Please  note: 
l=The  Most  Needed 
2= Second  Most  Needed 
3= Third  Most  Needed 
0=Not  Generally  Needed 

A.  Personal  Care 

a.  feeding  elderly  clients 

b.  bathing  elderly  clients 

c.  dressing  elderly  clients 

d.  combing  or  cutting  hair,  cHpping 

nails,  or  shaving  elderly  clients 
e.  helping  elderly  clients  with 

walking 
f.  helping  elderly  clients  with 

getting  in  and  out  of  bed 
g.  helping  with  medical  or  physical 

therapy 
h.  reminding  elderly  clients  to  take 

medicine 
i.  encouraging  elderly  clients  to 

exercise 

j.  taking  walks  with  elderly  clients 


B.  Nutrition 

k.  preparing  food  for  elderly  clients 

1.  planning  meals  for  elderly  clients 

m.  labeling  and  organizing  foods 

for  elderly  clients 

C.  Social/Recreation 

n.  talking  or  listening  to  elderly 

clients 
o.  playing  games  or  cards  with   . 

elderly  clients 
p.  helping  elderly  clients  get  along 

with  family  and  friends 

D.  Home  Management 

q.  going  shopping  for  elderly  clients 

r.  helping  elderly  clients  with 

shopping 

8.  running  errands  for  elderly 


clients  (e.g.  going  to  post  office  or 

bank,  getting  prescriptions,  etc.) 
t.  helping  elderly  clients  run 

errands  (e.g.  going  to  post  office  or 

bank,  getting  prescriptions,  etc.) 

u.  writing  letters  for  elderly  clients 

v.  reading  to  elderly  clients 

w.  helping  elderly  clients  fill  out 

forms 
X.  doing  light  housekeeping  for 

elderly  clients 
y.  doing  light  gardening  for  elderly 

clients 
.  z.  helping  elderly  clients  with 


managing  or  budgeting  funds  or  pay 
bills 

aa.  making  minor  repairs  on  elderly 

clients'  homes 

E.  Information  and  Advocacy 

bb.  providing  information  about 

things  elderly  clients  needs  to  get  or 
do 

cc.  helping  elderly  clients  get 

needed  service 

. dd.  driving  elderly  clients  places 

ee.  going  places  with  elderly  clients 

F.  Other 
n°.  doing  anything  else  for  elderly 


clients  (please  specify) 


(going  out  with  elderly  clients  in  the 
wheelchair) 


27.  What  types  of  services  are 
volunteers  or  companions  not  allowed 
to  do? 


28.  For  each  of  the  services  below, 
please  indicate  its  availability  in  your 
community.  Circle  "1"  if  it  is  available 
through  your  station  and/or  circle  "2"  if 
it  is  available  through  another  agency. 
Circle  "3"  if  the  service  is  not  available 
at  all. 
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Avail- 
able 
through 
your 
station 


Avail- 
able 

through 
other 

agency 


Not 
avail- 
able 


Adult  Day  Care 

Centers 
Advocacy  for  sentors 
Alztieimer's  Disease 

and  Related 

Disorders 

Association 

(ADRDA)  services 
Caregiver  support 

group 
Chores  services 
EmergerKry  alert  or 

screening 
Escort  services 
Family  support 

services 
Financial  courtseling 
Homematiers  services 
Home  delivered  meals 
Home  health  services 

(tflcfudvig  nursing 

care,  occupational 

therapy,  etc.) 
Hospice  services 
Hospital  or  medical 

services 
Legal  counseling 
Mental  health  center 
Nutrition  education 
Occupational  therapy 

center 
PhysicaHy 

handicapped  or 

developmentally 

dsabled  services 
Recreational  services 
Shopping  assistance 
Social  work  or  case 

management 

services 
Telephone 

reassurarx» 
Transportation 

services 
Visitation  services 
Other  (specify) 


Section  6.  Volunteer  Characteristics 

29.  For  the  last  12  months,  please 
indicate  volunteer  or  companion 
enrollment  and  placement  for  your 
station. 

Number  enrolled  in  entire  station 

Nimiber  placed  in  entire  station 

Number  placed  in  private  homes  in 

family  caregiver  or  respite  services 
Number  placed  in  institutional 

setting  in  family  caregiver  or  respite 

services 
Number  place  in  adult  day  care  in 

family  caregiver  or  respite  services 

30.  How  many  male  and  female  RSVP 
volunteers  or  SCP  companions  provide 
family  caregiver  or  respite  services 
under  the  auspices  of  this  station? 

Males 

Females 

31.  Please  indicate  the  number  of 
volunteers  or  companions  providing 


family  caregiver  or  respite  services  by 
race. 

American  Indian 

Asian,  Pacific  Islander 

Black 

Oriental 

Spanish  Surname 

White 

Other  (please  specifiy) 


32.  What  motivates  the  average 
volunteer  or  companion  who  specifically 
decides  to  get  involved  in  family 
caregiver  or  respite  services? 
(Please  circle  all  that  apply) 

1  Sees  a  genuine  need  for  provision  of 
this  type  of  service 

2  Desires  to  feel  useful 

3  Has  previous  experience  in  this  area 

4  Has  a  knack  for  or  really  enjoys 
working  with  people  close  to  their 
own  age 

5  Other  (specify) 


33.  On  the  average,  how  long  does  a 
volunteer  or  companion  stay  in  the 
family  caregiver  or  respite  program? 
(Please  write  number  on  line  and  circle 

month  or  jrear) 

Months 

Years 

34.  On  the  average,  how  long  does  a 
volunteer  or  companion  remain  in  a 
single  family  caregiver  or  respite 
placement? 

(Please  write  number  on  fine  and  circle 
month  or  year) 

Months 

Years 

35.  What  reasons  to  do  volunteers  or 
companions  give  most  often  for  leaving 
a  family  caregiver  or  respite  assignment 
or  leaving  the  family  caregiver  or  respite 
program  altogether? 

(Please  circle  all  that  apply) 

1 

2 

3 

4 

5 


Too  physically  demanding 
Too  emotionally  draining 
Own  deteriorating  health 
Other  volunteer  interest 
Other  (please  specify) 


36.  On  the  average,  how  many  miles 
does  a  family  caregiver  or  respite 
volunteer  or  companion  travel  to 
provide  services  in  the  course  of  a 
week? 

Miles  traveled  per  week 
Section  7.  Administration 

37.  Please  indicate  the  3  most  effective 
techniques  used  to  recruit  volunteers  or 
companions  for  family  caregiver  or 
respite  activities  by  placing  a  "1",  "2"  or 
"3"  on  the  appropriate  line.  Please  use  a 
number  only  once. 


Please  note: 

1  =  The  Most  Effective 

2  =  Second  Most  Effective 

3  =  Third  Most  Effective 

Presentation  at  an  agency  or 

organization  frequented  by  older 
persons  (such  as  senior  center  or  adult 
day  care  center  or  nutrition  site) 

Presentation  at  a  religious 


organization 

Presentation  to  a  citizen  or 

community  group 

Presentation  to  other  family 


caregiver  or  respite  or  social  ser\'ice 
agency 

From  waiting  lists  for  the  Senior 

Community  Service  Employment 
Program 

Sponsoring  organization  media 


(newsletters,  brochures,  ads,  etc.) 
. Broader  coverage  media 

(newspapers,  radio,  TV.  etc.) 
Through  individual  who  works 

with  program 

Other  (please  specify) 

Other  (please  specify) 

__  Other  (please  specify) 


38.  What  are  the  three  (3)  most 
important  things  you  look  for  when 
screening  volunteers  or  companions  for 
family  caregiver  or  respite  placements? 
(Circle  only  three  please) 

1  Previous  experience  in  caregiving 

2  Sensitivity 

3  Interest  in  this  type  of  placement 

4  Commitment 

5  Patience 

6  Physical  stamina 

7  Good  health 

8  Congeniality  or  warmth 

9  Other  (specify) 

39.  What  types  of  training  are 
provided  by  station  staff  for  volunteers 
or  companions  before  placing  them  in 
family  caregiver  or  respite  situation? 
(Please  circle  all  that  applj') 

1  Agency  policy  and  procedures 

2  How  to  counsel  people  with 
problems 

3  How  to  get  along  with  different 
people 

4  How  aging  affects  the  mind, 
emotions,  and  body 

5  Availability  of  community 
resources/services 

6  How  to  help  obtain  rights  and 
services 

7  Housekeeping  skills 

8  Health  and  personal  care  assistance 

9  Hands  on  experience  in  family 
caregiver  or  respite  services 

10  Procedures  for  handling  crisis 
situations 

11  Care  of  Alzheimer's  disease  or 
dementia  patients 

12  Other  (please  specify) 
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40.  About  how  many  times  a  quarter 
do  family  caregiver  or  respite  volunteers 
or  campanions  receive  on-site 
supervision  from  your  staff? 


Numbers  of  times 

41.  Who  on  your  staff  provides  this 
supervision? 


42.  About  how  many  times  a  quarter 
are  meetings  held  with  family  caregiver 
or  respite  care  volunteers  or  companions 
to  review  activities,  problems  and 
progress? 


Number  of  times 

43.  About  how  many  times  a  month  do 
you  or  your  staff  talk  on  the  phone  with 
volunteers  or  campanions  regarding 
their  activities,  problems  or  progress? 


Number  of  times 

44.  What  are  most  of  these  calls 
about? 

(Please  circle  all  that  apply) 

1  Personal  matters  about  themselves 

2  Concerns  about  elderly  clients' 
condition  or  progress 

3  Availability  of  other  services  for 
elderly  clients 

4  Unreasonable  demands  from  elderly 
clients  or  their  families 

5  Suspected  elder  abuse 

6  Other  (please  specify) 

45.  What  other  types  of  support  or 
supervision  do  you  provide  to  family 
caregiver  or  respite  volunteers  or 
companions? 

(Please  circle  all  that  apply) 

1  In-service  meetings 

2  On-site  visits 

3  Telephone  support  initiated  by 
station 

4  In-person  counseling 

5  Other  (please  specify) 

46.  Does  the  station  have  a  care  plan 
for  each  of  its  elderly  clients? 

1  Yes  (go  to  Q.47A) 

2  No  (skip  to  Q.51) 

47 A.  (If  Yes)  Who  generally  creates 
these  care  plans? 


47B.  Is  this  a  member  of  the  station 
staff? 

1  Yes 

2  No 

48.  What  part  does  the  station  play  in 
creating  the  care  plans? 


49.  How  frequently  does  the  station 
participate  in  evaluating  existing  care 
plans? 


SO.  Who  is  responsible  for  overseeing 
implementation  of  the  care  plans? 
(Please  circle  all  that  apply) 

1  Station  supervisor 

2  Station  staff 

3  RSVP  or  SCP  project 

4  Referring  agency  other  than  station 

5  Other  (please  specify) 


Section  8.  Service  Needs 

51.  Please  indicate  the  3  most  effective 
methods  used  to  assess  family  caregiver 
or  respite  services  needs  of  the 
community  by  placing  a  "1",  "2"  or  "3" 
on  the  appropriate  line.  Please  use  a 
number  only  once. 

Please  note: 

1  =The  Most  Effective 

2  =  Second  Most  Effective 

3  =  Third  Most  Effective 

Informal  meetings  with  station  staff 

In-person  interviews  with 

volunteers  or  clients  or  caregivers 
.Group  meetings  with  volunteers  or 


clients  or  caregivers 
.Community  group  or  coalition 


meetings 
Networking  with  other  service 

provider  agencies  such  as  hospitals, 

nursing  homes,  social  service 

agencies,  etc. 

Information  gathering  surveys 

Other  (please  specify) 

Other  (please  specify) 

Other  (please  specify) 


52.  What  additional  services  need  to 
be  developed  by  your  station  or  project 
to  better  serve  family  members  caring 
for  elderly  persons? 

(Please  circle  all  that  apply) 

1  Family  counseling  or  therapy  or 
support  groups 

2  Transportation  services 

3  More  staff 

4  Other  (please  specify) 

5  Other  (please  specify) 

53.  What  other  services  need  to  be 
made  available  to  caregivers  and  frail 
elderly  clients  from  other  sources  to 
make  the  family  caregiver  or  respite 
program  more  effective? 


54.  How  does  this  station  get  families 
caring  for  elderly  relatives  for  family 
caregiver  or  respite  assignments? 

(Please  circle  all  that  apply) 

1  Accept  referrals  from  agencies 

2  Get  leads  from  components  within 
parent  agency 

3  Word  of  mouth  from  families  that 
u8e(d)  us 


4    Other  (specify) 


55.  What  criteria  are  used  to  select 
families  for  famify  caregiver  or  respite     - 
services? 
(Please  circle  all  that  apply) 

1  Financial  need 

2  Indication  of  stress  by  caregiver 

3  Referrals  from  your  parent  institution 

4  First  come,  first  served 

5  Degree  of  need 

6  Location  or  proximity  to  available 
volunteer  or  companion 

7  Families  in  need  of  special  services 
we  provide 

8  Other  (specify) 


56.  Are  there  clients  for  which  your 
station  cannot  provide  family  caregiver 
or  respite  services? 
(Please  circle  all  that  apply) 

1  Those  above  our  income  level 

2  Those  who  are  incontinent 

3  Those  diagnosed  as  violent 

4  Elderiy  older  than (age) 

5  Elderly  younger  than (age) 

6  Other  (please  specify) 


7    Other  (please  specify) 


57.  Indicate  the  3  most  frustrating 
problems  in  administrating  the  family 
caregiver  or  respite  activities  by  placing 
a  "1",  "2"  or  "3"  on  the  appropriate  line. 
Please  use  a  number  only  once. 

Please  note: 

l=The  Most  Frustrating 

2= Second  Most  Frustrating 

3= Third  Most  Frustrating 

Jnadequate  fmancial  resources 

Jnflexible  program  requirements  or 


regulations 
-Limited  scope  of  possible  volunteer 


or  companion  services 
Jnadequate  benefits  to  volunteers  or 


companions 
JDifHculties  in  scheduling  volunteers 


or  companions 
Not  enough  volunteers  or 

companions  to  serve  demand 
Unrealistic  demands  from  clients  or 


caregivers 
Not  enough  space  to  serve  all 

clients  needing  service  (i.e.,  in 

institutional  settings) 

Other  (please  specify) 

Other  (please  specify) 

.Other  (please  specify) . 


58.  How  crucial  is  the  availabilify  of 
RSVP  volunteers  or  SCP  companions  in 
allowing  this  station  to  provide  family 
caregiver  or  respite  services? 
(Please  circle  the  one  answer  which  best 

describes  your  situation) 
1    We  could  not  run  a  family  caregiver 

or  respite  program  without  them. 


2  We  would  have  to  significantly 
curtail  our  program  without  them. 

3  We  have  sufficient  other  avenues  for 
getting  family  caregiver  or  respite  care 
volunteers  or  companions  but  it  would 
require  more  staff  effort  or  resources. 

4  Though  we  appreciate  the  efforts  of 
the  RSVP  or  SCP  program,  we  would 
still  have  an  abundant  source  of 
volunteers  or  other  staff  to  operate  the 
program. 

Section  9.  Benefits 

59.  Please  indicate  the  3  greatest 
benefits  of  the  family  caregiver  or 
respite  program  to  frail  or  disabled 
clients  by  placing  a  "1",  "2"  or  "3"  on 
the  appropriate  line.  Please  use  a 
number  only  once. 

Please  note: 

l=:The  Greatest  Benefit 

2=  Second  Greatest  BeneBt 

3 =Third  Greatest  Benefit 
Companionship  with  other  elderly 

person(s) 
Abiity  to  remain  at  home  vs. 

institutionalization 

Improved  sense  of  well-being 

Improved  relationship  with 

caregiver 

Improved  physical  health 

Improved  mental  health 

Access  to  other  community 

services 

Decreased  family  stress 

Client  receives  better  care  from 

family  caregiver 
Other  (please  specify) 


Other  (please  specify) 


.  Other  (please  specify) 


60.  Please  indicate  the  3  greatest 
benefits  of  the  family  caregiver  or 
respite  program  to  the  family  caregivers 
by  placing  a  "1",  "2"  or  "3"  on  the 
appropriate  line.  Please  use  a  number 
only  once. 

Please  note: 

l=The  Greatest  Benefit 

2=Second  Greatest  Benefit 

3 = Third  Greatest  Benefit 

)ust  being  able  to  take  a  breather 

Ability  to  plan  activities 

.  Normalizing  effect  on  family 


relations 

Decreased  stress 

Emotional  support  from  an 


empathetic  individual 
Feeling  less  overwhelmed  by 

elderly  client's  care  reponsibility 

Decreased  sense  of  isolation 

.  Reduced  cost  of  caring  for  elderly 


clients 
.  Abilify  to  care  for  elderiy  clients  at 


Other  (please  specify) 


.  Other  (please  specify) 


61.  Please  indicate  the  3  greatest 
benefits  to  RSVP  volunteers  or  SCP 
companions  providing  family  caregiver 
or  respite  services  by  placing  a  "1",  "2" 
or  "3"  on  the  appropriate  line.  Please 
use  a  number  only  once. 
Please  note: 

l=The  Greatest  Benefit 

2= Second  Greatest  Benefit 

3=Third  Greatest  Benefit 

Satisfaction  of  helping  someone  in 

need 

Standard  of  living  improved  by 


stipend 

Sense  of  well-being 

Sense  of  being  needed  or  useful 

Decreased  loneliness,  less  isolation 

Motivation  to  get  involved 

Increased  indef>endence 

Other  (please  specity] 


Other  (please  specify) 


Other  (please  specify) 


home  rather  than  institutionalize  them 
Other  (please  specify) 


Thank  you! 

Attachment  5 — Face-to-Faca 
Questionnaires 

Project  Director,  Station  Supervisor. 
Vohinteer,  Elderly  Client,  Caregiver 

Response  Cards  (Blue,  Yellow,  Pink) 

Action  Family  Caregiver  Program 
Survey  Project  Director  Face-to-Face 
Questionnaire 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  67  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Melvin  E.  Beetle,  Clearance  Officer, 
ACTION.  Room  M-600,  806  Connecticut 
Avenue,  NW.,  Washington.  DC  20525: 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Date: 

Interview  time: 

Begin: 

End: 

Project:  

Respondent:     — 

Title: 


ID#     : 

PJGUIDE 
6-23-88 

Section  1.  Administration 

1.  What  prompted  your  agency  to 
develop  a  family  caregiver  (respite) 
component  in  your  (RSVP/SCP)  project? 
(Probe:  "Anything  else?") 


How  would  you  best  describe  the  way 
the  family  caregiver  (respite)  component 
fits  into  the  overall  scheme  of  your 
(RSVP  volunteer/SCP  companion) 
services  to  families  caring  for  frail  and 
disabled  elderly  relatives? 


3.  What  is  the  minimum  number  of 
hours  per  week  that  a  volunteer  or 
companion,  is  required  to  put  in  when 
they  are  assigned  to  provide  family 
caregiver  or  respite  services? 


Interviewer 


Number  of  hours 

4.  What  is  your  responsibility  to  the 
(volunteer/companion)  once  they  have 
been  assigned  to  a  specific  station? 


5.  As  project  director,  what  are  some 
of  the  more  difficult  problems  you  face 
in  the  administration  of  the  family 
caregiver  (respite)  component  of  your 
project?  (Probe:  "Anything  else?") 
(Circle  all  that  apply] 

1  Lack  of  in-kind  support  or  resources 

2  Transportation 

3  Not  enough  funds  to  adequately 
serve  family  caregiver  (respite)  needs 

4  Not  enough  (volunteers/companions) 
to  adequately  serve  family  caregiver 
(respite)  needs 

5  High  degree  of  (volunteer/ 
companion)  bum-out 

6  Other  (specify) 


6.  Do  you  generally  have  sufficient 
(volunteers/companions)-  to  provide 
family  caregiver  (respite)  services  to  all 
who  request  it? 

1  Yes  (skip  to  Q.8) 

2  Sometimes  (go  to  Q.7) 

3  No  (go  to  Q.7) 

7.  To  what  do  you  attribute  this 
(fluctuation  lack]? 

1  Not  enough  funds  to  pay  additional 
stipends  or  other  volunteer 
reimbursement 

2  Unable  to  recruit  sufficient 
(volunteers/companions)  interested  in 
working  in  respite  care 

3  Unable  to  recruit  sufficient 
(volunteers/companions)  to  generally 
meet  the  requests  of  stations 


25738 


Federal  Register  /  Vol.  53.  No.  131  /  Friday.  July  8.  1988  /  Notices 


4  Seasonal  fluctuations 

5  Program  schedule  or  time 
requirements  (probe  for  explanation) 


6.  Other  (specify) 


Section  2.  Service  Needs 

8.  Outside  of  requests  for  family 
caregiver  (respite)  services,  what  kinds 
of  requests  for  information  do  you  get 
most  frequently  from:  (Read  each 
category;  record  R's  exact  words.) 

A.  (Volunteers/Companions)? 

B.  Clients? 


C.  Caregivers? 

9.  Other  than  family  caregiver 
(respite)  services,  what  kinds  of  other 
services  are  most  frequently  requested 


by:  (Read  each  category:  record  R's 
exact  words.) 
A.  (Volunteers/Companions)? 


9    Limited  geographic  coverage  within 
service  area 
10    Other  (specify) 


B.  Clients? 


C.  Caregivers? 


10.  What  gaps  do  you  see  in  your 
community's  family  caregiver  or  respite 
services  delivery  system?  (Circle  all  that 
apply) 

1  Not  enough  adult  day  care  centers 

2  Lack  of  affordable  programs 

3  Limited  weekend  services 

4  Limited  after  hours  services 

5  Limited  client  transportation  to 
institutional  settings 

6  Limited  transportation  for 
volunteers  or  companions 

7  Lack  or  limited  services  for 
incontinent  elderly 

8  Lack  of  medicare  or  medicaid 
funding  for  respite  services 


11    No  gap  in  service 

11.  What  additional  resources  are 
needed  to  further  support  (volunteers/ 
companions)  working  with  family 
caregiver  or  respite  services?  (Probe: 
"Any  other  resources?") 

1  Additional  funding 

2  Volunteer  or  companion  support 
groups 

3  Additional  training 

4  Adequate  or  reliable  transportation 

5  Other  (specify) 

12.  On  a  scale  of  1  to  5 — with  1  being 
very  low  and  5  being  very  high— how 
would  you  rate  the  need  for  family 
caregiver  or  respite  services  in  your 
community? 


Vofylow 

Low 

Moderate 

High 

Very  high 

1 

2 

3 

4 

5 

13.  On  a  scale  of  1  to  5— with  1  being 
very  low  and  5  being  very  high — how 


would  you  rate  the  need  for  increased 
family  caregiver  (respite)  services  in 


Very  low 


your  community  within  the  next//Ve 
years? 


tow 


Moderate 


Verytiigh 


14.  In  what  ways  have  your  family 
caregiver  (respite)  (volunteers/ 
companions)  assisted  in  making  you 
aware  of  incidences  of  elder  abuse? 


15.  Are  you  aware  of  any  cases  of 
suspected  elder  abuse  that  were 
reported  to  this  project  and/or  any  of  its 
stations  by  (volunteers/companions) 
during  the  last  twelve  month  period? 


16.  How  important  do  you  feel  that 
(volunteers/companions)  are  in  affecting 
decrease  in  elder  abuse?  Why? 


Section  3.  BeneHts 

We  know  that  family  caregiver 
(respite]  services  benefit  everyone 
involved  in  some  way.  We  also  know 
that  for  several  reasons,  some  types  of 
placements  may  be  more  beneflcial  than 
others,  either  for  the  volunteer  or 
companion  themselves,  the  caregiver  or 
the  client. 


17.  What  types  of  family  caregiver 
(respite)  service  placements  are  most 
beneflcial  for:  (Read  each  category; 
record  R's  exact  words.) 

A.  (Volunteers /Companions)? 

B.  Clients? 


C.  Caregivers? 

18.  What  types  of  family  caregiver 
(respite)  service  placements  are  less 
beneficial  for  (Read  each  category; 
record  R's  exact  words) 


(respite)  activities  that  you  are  proudest 
of? 


20.  What  type  of  recognition  has  the 
family  caregiver  (respite)  services 
component  received  from  the 
community? 


Interviewer  Observations 

1.  Rate  R's  understanding  of  the 
question. 


A.  (Volunteers/Companions)? 

1    High 

i.    iviuueruie 

B.  Clients? 

3    Low 
2.  Rate  R's  cooperation 

C.  Caregivers? 

1    Cooperation 
—     2    Evasive,  Suspicious 

Section  4.  Accomplishments 
19.  What  are  some  of  the 

3    Hostile 
3.  Make  your  comments  here,  please 

achievements  of  the  family  caregiver 
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Action  Family  Caregiver  Program 
Survey  Station  Supervisor  Face-to-Face 
Questionnaire 

Public  reporting  burden  for  this 
collection  of  information  is  estimate  to 
average  66  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Melvin  E.  Beetle,  Clearance  Officer, 
ACTION,  Room  M-600,  806  Connecticut 
Avenue.  N.W.,  Washington,  DC  20525; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Date: 

Interview  time: 

Begin: 

End: 

Project:  

Station:  

Respondent: 

Title:  

Interviewer 

ID    


VSGUIDE 
6-23-88 

Section  1.  Respite  Program  Background 

1.  How  did  this  station  come  to  the 
decision  to  include  a  family  caregiver 
(respite)  component  in  its  (RSVP/SCP) 
program? 


Section  2.  Volunteer/Companion 
Characteristics 

2.  Please  describe  the  average 
(volunteer/companion)  providing  family 
caregiver  (respite)  services  under  the 
auspices  of  (volunteer  station). 


Section  3.  Administration — General 

3.  Please  describe  for  me  the 
(volunteer/companion)  placement 
process,  start  from  the  client  referral  to 
the  point  where  the  (volunteer/ 
companion)  is  serving  in  the  home  or 
institutional  setting. 


Section  4.  Administration — ^Respite  Care 

5.  Please  describe  for  me  the  average 
family  caregiver  (respite]  services  that 
(volunteer  station]  provides. 


6.  In  your  experience,  what 
preparation  is  necessary  for  creating  a 
successful,  satisfying  family  caregiver 
(respite]  placement  for  the  (volunteer/ 
companion]? 

(Probe:  "What  else?"  and  circle  all  that 
apply] 

1  Matching  (volunteer/ companion]  and 
client  personalities  or  interest) 

2  Adequate  training  prior  to  placement 

3  Informing  volunteer  of  what  family 
caregiver  (respite]  services  entail 

4  Informing  client  and  family  of  what 
family  caregiver  (respite]  services 
does/does  not  include 

5  Other  (specify] 

7.  What  support  or  other  factors  are 
necessary  for  maintaining  a  successful 
and  satisfying  family  caregiver  (respite] 
palcement  for  the  (volunteer/ 
companion)? 

(Probe:  "What  else?"  And  circle  all  that 
apply] 

1  Reliable  public  transportation  system 

2  Maintaining  open  lines  of 
communications  between  station  and 
(volunteers/companions) 

3  Providing  adequate  (volunteer/ 
companion)  supervision 

4  Other  (specify) 

8.  In  what  ways  are  (volunteer/ 
companion)  assignments  set  up  to 
ensure  continuity  in  family  caregiver 
(respite]  services  for  a  household? 


9.  What  criteria  are  used  to  match 
(volunteers/companions)  with  family 
caregiver  (respite]  services  clients? 
(Probe:  "What  else?,"  and  circle  all  that 
apply) 

1  Gender 

2  Personality 

3  Race 

4  Intellectual  capacity/interest 

5  Availability  to  meet  clients'  time 
needs 

6  Skills 

7  Physical  capability 

8  Other  (specify) 


11.  During  the  last  twelve  months, 
how  many  cases  have  been  terminated 
for  each  of  the  followring  reasons? 

Death  of  client 

Death  of  caregiver 

Death  of  (volunteer/companion) 

Client  condition  worsened 

Client  condition  improved 

(Volunteer/ companion)  became  ill 

or  disabled 
Client  dissatisfied  with  (volunteer/ 


companion) 
Caregiver  dissatisfied  with 

(volunteer/ companion) 
(Volunteer/companion)  dissatisfied 


with  placement 
Client/family  taking  advantage  of 

(volunteer/ companion) 
Other  (specify) 


For  RSVP  Stations  Only 

12.  Do  you  ever  charge  fees  for  your 
services? 

1  Yes  (go  to  Q.  13] 

2  No  (Skip  to  Q.  15] 

13.  How  are  fees  generally 
determined? 

1  Everyone  pays  the  same  fee 

2  Charge  fees  on  a  shding  scale 

3  Decide  fees  on  a  case  by  case  basis 

4  Other  (specify) 


14.  What  arrangements  are  made  for 
those  clients  who  are  unable  to  pay? 

(Circle  all  that  apply) 

1  Use  local  funds 

2  Use  State  funds 

3  Use  Federal  funds  from  other 
programs  (specify] 


4    Other  (specify) 


15.  Are  you  aware  of  other  RSVP  or 
SCP  agencies  in  your  locality  that 
provide  family  caregiver  (respite) 
services?  (Probe:  "What  are  they?") 


16.  What  other  agencies  in  your 
locality  provide  family  caregiver 
(respite]  services?  (Probe:  "Any 
others?"] 


4.  Please  describe  for  me  how  (RSVP/ 
SCP)  placements  are  developed?  What 
does  this  station  do  and  what  does 
(project)  do? 


10.  Once  a  (volunteer/companion)  is 
in  place,  how  do  you  deal  with  changes 
in  client  conditions?  (Record  R's  exact 
response] 


17.  How  does  this  station  interact  with 
these  other  agencies  to  ensure  the 
optimum  level  of  family  caregiver 
(respite]  services  for  this  community? 
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Section  5.  Benefits — General 

We  know  that  family  caregiver 
(respite]  services  benefit  everyone 
involved  in  some  way.  We  also  know 
that  for  several  reasons,  some  types  of 
placements  may  be  more  beneficial  than 
others,  either  for  the  volunteer  or 
companion  themselves,  the  caregiver  or 
the  client. 

18.  What  types  of  family  caregiver 
(respite)  service  placements  are  most 
beneficial  for 

A.  (Volunteers/Companions)? 

B.  Clients? 


C.  Caregivers? 

19.  What  types  of  family  caregiver 
(respite)  service  placements  are  less 
beneficial  for 

A.  (Volunteers/Companions)? 

B.  Clients? 


C.  Caregivers? 


Section  6.  Service  Needs 

20.  What  additional  types  of  training 
would  be  beneficial  to  station  staff  to 
further  support  delivery  of  family 
caregiver  (respite)  services? 


21.  What  additional  types  of  resources 
would  be  beneficial  for  this  station  to 
further  support  family  caregiver  (respite) 
services? 
1 
2 
3 
4 
5 


Transportation 
Additional  funds  for  meals 
Additional  funds  for  training 
Funds  for  additional  stipends 
Other  (specify) 


22.  What  kinds  of  requests  for 
information  or  services  does  this  station 
most  frequently  receive  from: 

A.  (Volunteers/Companions)? 


B.  Caregivers? 


C.  Clients? 


23.  How  many  additional  (volunteers/ 
companions)  would  this  station  need  to 
adequately  address  clients  currently  in 
need  of  family  caregiver  (respite) 
services? 

(Number  of  additional  volunteers/ 
companions) 


24.  What  are  this  station's  greatest 
problems  or  frustrations  in  using  RSVP 
volunteers/SCP  companions  to  provide 
faBiily  caregiver  (respite)  services? 

1  Not  enough  volunteers/companions 
to  service  need 

2  Lack  of  adequate  transportation 
system 

3  Unavailability  of  roedicaid/medicare 
funding  for  services 

4  Lack  of  training  funds 

5  Other  (specify) 


Section  7.  Other  Issues — Elder  Abuse 

25.  In  what  ways  have  (volunteers/ 
companions)  assisted  in  making  station 
personnel  aware  of  incidences  of  elder 
abuse? 


26.  Within  the  last  year,  how  many 
cases  of  elder  abuse  were  reported  to 
this  station?  (formally  or  informally)  by 
a  (volunleer/companion)? 


Number  or  cases  reported 

27.  What  is  the  station's  procedure 
when  suspected  elder  abuse  is  reported 
by  a  (volunteer/companion)? 


28.  How  does  training  equip  family 
caregiver  (respite)  (volunteers/ 
companions)  to  both  identify  and  report 
incidences  of  elder  abuse? 


Section  8.  Accomplishments 

29.  What  achievements  are  your 
program  proudest  of  in  the  area  of 
family  caregiver  (respite)  services? 

30.  What  individual  achievements  by 
a  single  (volunteer/companion)  working 
in  family  caregiver  (respite)  are  you 
proudest  of  ? 


Section  9.  Documentation 

31.  May  I  have  copies  of  the  following 
materials: 

a.  Sample  client  care  plan  for  family 
caregiver  (respite)  services 

b.  Volunteer/companion  training 
schedule 

c.  Family  caregiver  (respite)  activity  goal 
statement 

d.  Volunteer/companion  job  description 

Thank  you 

Interviewer  Observation 

1.  Rate  R's  understanding  of  the 
questions. 
1     High 


2  Moderate 

3  Low 

2.  Rate  R's  cooperation. 

1  Cooperative 

2  Evasive,  Suspicious 

3  Hostile 

3.  Your  comments  here  please. 


Action  Family  Caregiver  Program 
Survey  Volunteer  Face-To-Face 
Questionnaire 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  43  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Melvin  E.  Beetle,  Clearance  Officer. 
ACTION,  Room  M-600,  806  Connecticut 
Avenue,  NW.,  Washington.  DC  20525: 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Date:  

Interview  time: 

Begin: 

End: 

Project:  — 

Station:      

Volunteer:     — — 

Interviewer: 

Id#      — 

Volinst 
6-23-88 


Section  1.  Family  Caregiver  or  Respite 
Clients 

Please  gather  the  following 
information  from  the  project  or  station 
before  you  interview  the  companion  or 
volunteer. 

1.  Interviewer:  How  many  family 
caregiver  or  respite  clients  does 
companion  or  volunteer  serve? 


(Number) 

2.  List  their  names  and  type  of  place 
where  service  provided.  Record  names 
and  place  of  service  in  Q.6-1  and  Q.6-2 
right  now. 


Placed 

service 

(home. 

Name 

adult  day 

care, 
hospwe. 

1 

2 „ 

Name 

Place  of 

service 

(home, 

a(«ultday 

care, 
hospice, 

etc.) 

3 

4 

5 

6 , 

Remove  This  Page  After  Interview 

Project  ID#  

Station  ID#  

Volunteer  ID#  


Section  2.  Becoming  a  Companion/ 
Volunteer 

3.  How  did  you  first  learn  about  the 
(SCP/RSVP)  project? 


(Record  R's  exact  words.  Circle  the  one 
appropriate  response  after  interview 
is  completed.) 

01  ACTION  brochure 

02  Agency  or  organization  frequented 
by  older  persons  (e.g..  senior  center, 
adult  day  care  center,  nutrition  site) 

03  Broader  media  coverage  (local 
newspaper,  radio,  TV,  etc.) 

04  Presentation  to  citizen's  group 

05  Presentation  at  religious 
organization 

06  Presentation  to  other  community 
agency 

07  Recruited  from  waiting  lists  for  the 
senior  community  service  employment 
program 

08  Recruited  directly  by  individual 
who  works  with  the  project  or  station 

Section  3.  Extent  of  Services 


09  Sponsoring  organization  media 
(newsletter,  brochures,  ads,  etc.) 

10  Other  (specify)  

4.  How  long  have  you  been  a 
companion  (volunteer)? 

(Probe  for  months  or  years  and  circle 
appropriate  one.) 

Months 

Years 

5.  How  long  have  you  been  a 
companion  (volunteer)  who  helps 
elderly  people  who  live  with  their 
families? 

(Probe  for  months  or  years  and  circle 
appropriate  one.) 

Months 

Years 


Ask  All  Question  6.3-6.6  Reading  Completely  Down  the  Column  for  Client  No.  1,  Then  Repeating  the  Procedure  for 

All  Remaining  Clients 


(Client  No.  1) 

(Client  No.  2) 

(Client  No.  3) 

(Client  No.  4) 

(Client  No  5) 

(Client  No.  6) 

6-1  Clients  from  0.2 
6-2  Place  of  care 
from  Q.2 

.       - 

6-3.  How  many  hours 
are  you  with 
(client)? 

6-4  What  type  of 
illness  or  handicap 
does  (client)  have? 

6-5  How  do  you  help 
(client)? 

6-6  What  problems 
have  you  had 
helping  (client)? 

Coding  only 

7.  Hand  R  Blue  Card. 

Next,  I'll  read  some  things 
(companions/volunteers)  can  get 
involved  in  while  providing  care.  For 
each  one,  please  tell  if  you  usually, 
sometimes  or  never  do  these  for  the 
clients  we  just  talked  about. 

Would  you  say  you  sometimes, 
usually  or  never  get  involved  in:  (Read 
each  item  and  the  response  categories. 
Circle  "1"  for  usually  or  "2"  for 
sometimes  or  "3"  for  never) 


Usually 


Some- 
times 


Never 


A.  Personal  Care 


a.  feeding  clients 

b.  bathing  clients 

c.  dressing  clients 


Usually 


Some- 
times 


Never 


d.  comt>ir>g  or  cutting 
client's  hair,  clipping 
nails,  (shaving)  clients 

e.  helping  clients  with 
walking, 

f.  helping  clients  getting 
in  and  out  of  bed, 

g.  helping  clients  with 
medical  or  physical 
tfierapy 

h.  reminding  clients  to 

take  their  medicine 
i.  erK;ouraging  clients  to 

exercise 
j.  taking  walks  with 

clients  (going  out  with 

clients  in  the 

wfieetehair) 


Usually 


Some- 
times 


Never 


8  Nutrition 


1 

2 

3 

k.  preparing  food  for 
clients 

1 

2 

3 

1.  planning  meals  for 
clients 

1 

2 

3 

m  labeling  and 
organizing  foods  for 
clients 

C.  Social/Recreabon 


1 

2 

3 

n.  talking  or  listening  to 
clients 

1 

2 

3 

0.  playing  games  or 
cards  with  clients 

1 

2 

3 

p.  helping  clients  get 
ak>ng  with  family  arKl 
Ihends 
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i^»y  te 


Never 


D.  Home  Management 


1 

2 

3 

q.  gomg  shopping  with 
clients 

1 

2 

3 

r.  helping  clients  with 
shopping 

1 

2 

3 

8.  running  errands  for 
clients  (probe:  post 
oHice.  bank,  gat 
prescriptions,  etc.) 

1 

2 

3 

t.  helping  clients  run 
errands  (probe:  post 
office,  bank,  get 
prescriptions,  etc.) 

1 

2 

3 

u.  writing  letters  tor 
clients 

1 

2 

3 

V.  reading  to  clients 

1 

2 

3 

w.  helping  dtents  fill  out 
forms 

1 

2 

3 

X.  doing  light 
housekeeping  for 
clients 

1 

2 

3 

y.  dotng  light  gardening 
for  clients 

1 

2 

3 

z.  helping  clients  with 
managing  or  budgeting 
funds  or  paying  bills 

1 

2 

3 

aa.  making  minor  repairs 
clients'  (caregivers) 
honie 

E.  Irformation  and  Advocacy 


1 
1 

2 

2 

3 

3 

bb.  providing  information 
about  things  clients 
need  to  get  or  do 

cc  helping  clients  get 
needed  services 

1 

2 

3 

dd.  driving  clients 
anywtiere.  (If  usually  or 
sometimes) 

iiihara? 

1 

2 

3 

se.  going  with  clients 
any»»tiere.  (It  usually  or 

wt>ere?_  _  __ 

F  Other 


If.  doing  anything  else  tor 
clients.  (If  usually  or 
sometimes)  What 
atse? 


Get  Blue  Card 


Section  4.  Training 

8.  Have  you  received  training  from 
(station)  or  (project)  on:  (read  response 
categories). 


Yet 


No 


2i 
2 

2 

2 

2 

2 

2 


a  Agency  policy  and  procedures. 

b.  How  to  counsel  people  with  prob- 


c.    How    to    get    along    with    different 

peopla. 
d  Resources  and  services  available  in 

your  oommuraty. 
a.  How  to  help  peopla  obtain  nghts  and 


Y«s 


No 


h.  Other  (specify). 


I.  Housekeeping  skiUs. 

g.  Health  and  personal  care  assistance. 


9.  How  often  do  you  get  additional 
training.  Would  you  say:  (read  response 
categories). 

1.  About  4  times  a  month 

2.  About  3  times  a  month 

3.  About  twice  a  month 

4.  At)out  once  a  month 

5.  Less  than  once  a  month 

6.  Not  at  all 

10.  Do  you  feel  the  training  you  got 
has  been  adequate  in  helping  you  work 
with  the  elderly  clients  and  their 
families  that  we  talked  about  earlier? 

1  Yes 

2  No 

11.  What  other  training  do  you  feel 
you  need  to  help  you  in  providing 
services  to  the  elderly  clients  and  their 
families?  (Record  R's  exact  words. 
Circle  all  that  apply  after  interview  is 
completed.) 

1  Dealing  with  dementia  or 
Alzheimer's  disease 

2  Dealing  with  physically 
incapacitated  persons 

3  Agency  policy  and  procedures 

4  How  to  counsel  people  with 
problems 

5  How  to  get  along  with  different 
people 

6  Resources  and  services  available  in 
your  community 

7  How  to  help  people  obtain  rights  and 
services 

8  Housekeeping  skills 

9  Health  and  personal  care  assistance 

10  Other  (specify) 


Section  5.  Support,  Supervision 

12.  How  do  you  usually  get  to  the 
elderly  clients  we  talked  about  earlier? 
(Read  response  categories). 

1 
2 
3 


Public  transportation 
Own  personal  transportation 
Volunteer  station  provides 
transportation 

13.  Have  you  had  any  problems  with 
the  family  caregiver  or  respite  program? 
(Record  R's  exact  words) 
(Probe:  Has  there  been  a  problem  with 
the  pjvjeci  or  station  *  *  '  the  elderly 
clients  '  *  *  or  their  families) 


(If  no  problem,  skip  to  Ql6) 

14.  Did  you  ask  for  help  from  (station) 
or  (project)  in  handling  the  problem(s)? 

1  Yes 

2  No  (skip  to  Q.16) 


15.  What  help  did  you  receive  from- 
(station)  or  (project)  with  the 
probiem(8)? 

(Record  R's  exact  words) 

16.  is  there  someone  at  (station)  that 
you  can  contact  when  problems  arise  at 
the  elderly  clients'  homes? 

1  Yes 

2  No 

8    Don't  know 

Section  6.  Benefits.  Satisfaction 

17.  What  do  you  feel  is  the  greatest 
benefit  of  your  services  to  the  elderly 
clients  we  talked  about  earlier? 
(Record  R's  exact  words) 


(Circle  all  that  apply  after  interview  is 
completed) 

1  Friendship/companionship 

2  Keeping  client  our  of  institution 

3  Improved  sense  of  well-being 

4  Improved  relation  with  caregiver 

5  Improved  physical  condition 

6  Improved  mental  condition 

7  Access  to  community  services 

8  Decreased  family  stress 

9  Other  (specify) : 

18.  What  is  the  greatest  beneHt  of 
your  services  to  the  family  members 
who  care  for  the  elderly  clients  we 
talked  about  earlier? 
(Record  R's  exact  words) 


(Circle  all  appropriate  responses  after 
interview  is  completed) 

1  Freed  up  to  do  other  things 

2  Companionship 

3  Ability  to  keep  working 

4  Peace  of  mind 

5  Decreased  stress  or  tension 

6  Has  time  to  (himself/herself) 

7  Improved  relation  with  client 

8  Reduced  cost  of  caring  for  client 

9  Feels  less  isolated 

10  Emotional  support  of  another  adult 
in  caring  for  client 

11  Feels  less  overwhelmed  with  client 
care 

12  lust  being  able  to  take  a  breather 

13  Ability  to  plan  activities 

14  Ability  to  keep  client  out  of 
institution 

15  Other  (specify) 

19.  What  do  you  like  about  helping 
elderly  clients  and  their  family  members 
who  care  for  them? 
(Record  R's  exact  words) 


(Circle  all  that  apply  after  interview  is 
completed) 
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1  Being  able  to  help  someone  in  need 

2  Having  something  to  do  with  my  time 

3  Money  helps  make  ends  meet 

4  Having  someone  to  spend  time  with 

5  Provides  me  greater  mobility 

6  Sense  of  well-l)eing 

7  Sense  of  usefulness 

8  Feel  less  lonely 

9  Motivates  me  to  get  involved  in 
activities 

10  Other  (specify) 

20.  In  general,  how  satisfied  are  you 
with  the  elderly  clients  and  the  families 
that  you  are  assigned  to?  Would  you 
say:  (Read  response  categories). 

1  Very  satisfied 

2  Satisfied 

[3    Uncertain — do  not  read) 

4  Dissatisfied 

5  Very  dissatisfied 

21.  In  general,  how  satisfied  are  you 
with  the  (SCP/RSVP)  program?  Would 
you  say:  (READ  RESPONSE 
CATEGORIES). 

1  Very  satisfied 

2  Satisfied 

(3    Uncertain — do  not  read] 

4  DissatisHed 

5  Very  dissatisfied 

Section  7.  Demographics 

Just  a  few  more  questions. 

22.  How  old  are  you? 


(Age) 

23.  What  did  you  do  in  the  twelve 
month  period  before  you  got  involved 
with  the  (SCP/RSVP  PROGRAM)?  Were 
you*  *  *: 

(Read  response  categories) 

1  Retired  (go  to  Q.  24) 

2  Employed  full-time  (go  to  Q.  24) 

3  Employed  part-time  (go  to  Q.  24) 

4  A  homemaker  (skip  to  Q.  25) 

24.  (If  retired  or  employed)  What  was 
your  previous  occupation?  (Record  R's 
exact  words). 


25.  In  the  twelve  month  period  before 
you  got  involved  with  the  (SCP/RSVP 
Program)?  Were  you: 

(Read  response  categories) 

1  A  companion/volunteer  with  another 
(SCP/RSVP)  program 

2  A  volunteer  for  another  agency 

3  Not  involved  in  volunteering 

26.  Do  you  currently  live:  (Read 
response  categories) 

1  Alone 

2  With  other  family  member(s) 

3  With  other  family  member(s)  and 
non-related  individuals 

4  With  other  non-related  individuals 


5    In  a  group  or  congregate  setting  such 
as  a  seniors  building? 

(Hand  R  Yellow  Card) 

27.  Which  letter  on  this  card  best 
describes  your  total  household  income 
during  the  past  12  months? 


Letter 

28.  R's  sex  (by  observation) 

1  Male 

2  Female 

29.  R's  race  (by  observation) 

1  American  Indian 

2  Asian,  Pacific  Islander 

3  Black 

4  Oriental 

5  Spanish  surname 

6  White 

7  Can  not  determine 

Get  Yellow  Card 
Thank  you! 
Interview  Observation 

1.  Did  you  get  blue  and  yellow  cards? 

1  Yes 

2  No — Get  them  now,  please. 

2.  Did  you  remember  to  code  Q.3, 
Q.17.  Q.18  and  Q.19? 

1  Yes 

2  No — Code  them  now,  please. 

3.  Rate  R's  understanding  of  the 
questions. 

1  High 

2  Moderate 

3  Low 

4.  Rate  R's  cooperation. 

1  Cooperative 

2  Evasive,  Suspicious 

3  Hostile 

5.  Make  your  comments  here,  please. 


Action  Family  Caregiver  Program 
Survey  Caregiver  Face-To-Face 
Questionnaire 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  40  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Melvin  E.  Beetle,  Clearance  Officer, 
ACTION,  Room  M-60G.  806  Connecticut 
Avenue  NW..  Washington,  DC  20525; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 


DATE:    

Interview  time: 

Begin: 

End: 

Project:  

Station:  

Caregiver 

Client:- 


Interviewer: 


Careinst 
6-23-88 

Action  Family  Caregiver  Program 
Survey  Caregiver  Face-To-Face 
Questionnaire 

Based  on  pretest  experience,  it  should 
take  about  40  minutes  for  us  to  complete 
this  questionnaire. 

DATE:    

Interview  time: 

Begin: 

End: 

Project;  — — 

Station: 

Caregiver 

Client- 


Interviewer 
Id# 


Careinst 
6.10.88 

Section  1.  Previous  Companions/ 
Volunteers 

The  following  information  should  be 
gathered  itom  the  project  or  station 
before  you  interview  the  caregiver. 

1.  Interviewer,  how  many 
companions/volunteers  has  this  family 
had,  including  current  one(s)? 
(Number)  —  (record  this  number  in 

Q.32) 

2.  List  them,  beginning  with  the  first 
one. 


Name 


1.... 
2.™ 
3.™ 
4._. 

5._ 
6.... 
7.... 

8.... 
9.... 
10.. 
11.. 
12.. 


Date  served 


(Remove  this  page  after  interview) 


Project   - 
Station  - 
Caregive 
Client 


Section  2.  Benefits — General 

3.  Please  tell  me  what  it  means  to  you 
to  have  (current  companion/volunteer) 
help  you? 
(Record  R's  exact  words) 


BEST  COPY  AVAILABLE 
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Section  3.  Before  SCP/RSVP  Services 

4.  Including  (current  companion/ 
volunteer]  how  many  companions 
(volunteers)  have  helped  you  with 
(client)? 


Let's  talk  for  a  few  minutes  about 
what  it  was  like  to  care  for  (client) 
before  (1st  companion/volunteer). 

5.  Before  (1st  companion/volunteer) 
began  helping  you.  was  there  anyone 
who  would  take  care  of  (client)  so  that 
you  could  do  some  other  things  such  as 
errands,  housework,  or  just  relax? 


1  Yes  (go  to  Q.5-1) 

2  No  (skip  to  Q.6) 

5-1.  Please  tell  me  if  any  of  the 
following  helped  you?  (If  "1"  circled  in 
5-1.  only  then  ask  5-2)  5-2.  Did  you  pay 


5-1  Helped? 

5-2.  P«J? 

Yes 

No 

Yes 

No 

1 

2 
2 
2 
2 
2 

2 

1 

2 
2 
2 
2 
2 

2 

a.  Family  members. 

b.  NetghtxKS. 
C.  Friends. 

d.  Private  duty  norse,  sitters,  maids 

e.  People  from  other  agencies  or  programs  such  as  homemaKers  or  aides 

1.  Anyone  else?  (specrty) 

6.  Before  (1st  companion/volunteer) 
began  helping  you,  had  you  done  or 
considered  doing  any  of  the  following 
for  (client)? 


(If  "1"  circled  in  6-2  or  &-3,  ask  6-4) 
use  codes  below  to  code  responses.  If 


R's  response  is  not  on  code  list  write  it 
in) 


6-1.  Care  situation 


a.  Having  (client)  hve  with  another  relative  or  friefKl? 

b.  Having  a  relative  or  frierxl  live  in  your  home  to  help  care  for  (client)? 

c.  Hinng  someone  part-lime  or  full-time  to  help  you  care  for  (client)? 

d.  Having  (client)  go  to  an  adult  day  care  center? 

e.  Placing  (client)  in  hospice  care? 

f.  Having  (client)  live  in  a  group  home  or  V.A.  home 


6-2.  Used? 


Yes 


No 


6-3.  Considered? 


Yes 


No 


6-4 

Reason  not 

using? 


Codes  For  Reason  Not  Using 

1  Unaffordable 

2  Prefer  (client)  at  home 

3  Guilt 

4  (Client)  Did  not  want  it 

5  Other  family  member(s)  did  not  want 
it 

6  Condition  improved 

7  No  one  to  help 

8  Got  SCP/RSVP  help 

9  Caregiver  will  not  ask  for  help 

7.  Before  (1st  companion/volunteer)  to 
what  degree  was  nursing  home  care 
considered  for  (client)? 
Was  it:  (Read  response  categories) 
1    Seriously  considered 


3  Considered  some 
2    Considered  a  little 

4  Never  considered  (skip  to  Q.9) 
(If  "1".  "2",  or  "3"  circled): 

8.  Why  did  you  decide  not  to  use 
nursing  home?  (Record  R's  exact  words, 
circle  codes  after  interview  is 
completed). 


1  Unaffordable 

2  Prefer  (client)  at  home 

3  Guilt 

4  (Client)  did  not  want  it 

5  Other  family  member(s)  did  not 
want  it 


6  Condition  improved 

7  No  one  to  help 

8  Got  SCP/RSVP  help 

9  Caregiver  will  not  ask  for  help 

10  Other  (Specify) 

9.  (Hand  R  pink  card) 

Please  use  this  card  to  answer  the 
next  questions  about  the  degree  you 
may  have  experienced  the  following 
before  (1st  companion/volunteer)  came 
to  help  you? 

(For  each  condition,  say):  To  what 
degree  did  you  experience  (condition)? 
Would  you  say:  (Read  response 
categories) 

(circle  one  number  only) 


a.  Stress  or  worry „ 

b.  Feeling  that  you  were  aH  alone  in  ttie  world  without  anyone  to  help  you 

c.  Misunderstandings  Ijetween  you  and  (client) .„ ............ 

d.  Tension  among  other  family  members _ 

e.  Weakening  of  your  own  health  or  feeling  very  tired  or  exhausted 

I.  The  inatMlity  to  give  (client)  proper  care : 

g.  The  inability  to  leave  home  to  do  ottier  things  such  as  tend  to  bu3ir>ass,  go  to  ctmrch  or  visit  friends . 

h.  The  inability  to  irieet  tt>e  needs  of  ott>er  family  members 

i.  Financial  burden 

k.  Other  (specify) 


Always 


UsuaHy 


Some 


Seldom 


Never 
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(Get  pink  card) 

10.  Once  you  applied  for  family 
caregiver  or  respite  services,  how  long 
did  it  take  before  (1st  companion/ 
volunteer)  began  helping  you? 
(Probe:  Weeks,  months,  years.  Circle 

appropriate  one  below.) 
Weeks 

Months 

Years 

11.  Did  you  first  talk  to  the  (1st 
companion/volunteer)  on  the  phone  or 
in  person  before  he  (she)  began  to  help 
you  with  (client)? 

1  Yes,  talked  to  by  phone 

2  Yes.  talked  to  in  person 

3  No 

8    Don't  remember 

12.  Did  someone  from  the  program 
(agency)  interview  you  about  the 
services  you  needed? 

1  Yes 

2  No 

8    Don't  remember 

13.  What  characteristics  were 
important  to  you  in  choosing  a 
companion  (volunteer)  to  help  you  care 
for  (client)? 

(Record  R's  exact  words,  circle  codes  at 
end  of  interview.) 


(Circle  all  that  apply) 

1  Empathetic.  loving,  caring, 
understanding,  patient,  calm 

2  Age 

3  Experience,  maturity 

4  Dependability 

5  Adaptability  to  client  family 
routines 

6  Common  sense 

7  Physical  stamina 

8  Cheerfulness,  positive  attitude 

9  Intelligence,  stimulating 

10  Cleanliness/neatness 

11  Other  (specify) 

14.  Did  the  (project/station)  ask  you 
what  kind  of  person  you  would  like  to 
help  you  or  did  they  assign  a 
(companion/volunteer)  to  you? 

1  Asked  me  what  I  would  like 

2  Companion/volunteer  assigned 
8    Don't  remember 

15.  Were  you  employed  either  full- 
time  or  part-time  outside  the  home 
before  you  began  taking  care  of  (client) 
on  a  regular  basis? 

1  Employed  full-time  (go  to  Q.16) 

2  Employed  part-time  (go  to  Q.16) 

3  Neither  (skip  to  Q.17) 

16.  Once  you  started  caring  for  (client) 
on  a  regular  basis,  and  before  (1st 


companion/volunteer)  began  help  you, 
how  did  your  work  schedule  change? 
(Read  response  categories) 

1  Schedule  did  not  change 

2  Switched  from  full  to  part-time 

3  Quit  working 

Section  4.  The  Client 

Let  me  ask  you  a  few  speciHc 
questions  about  (client). 

17.  What  is  your  relationship  to 
(client)? 

Are  you:  (Read  response  categories) 

1  His/her  (wife/husband) 

2  His/her  child 

3  His/her  (sister/brother) 

4  An  other  family  member 

5  A  non-related  individual 

18.  About  how  many  years  have  you 
been  taking  care  of  (client)  on  a  regular 
basts? 


24.  How  did  you  first  learn  about  the 
program  that  (Ist  companion/volunteer) 
came  from? 

(Record  R's  exact  words.  Probe  for  type 
person/organization  circle  code  at 
end  of  interview.) 

(Circle  the  first  response  mentioned 
only) 

1  A  companion/volunteer 

2  SCP/RSVP  project  staff 

3  SCP/RSVP  station  staff 

4  Doctor/health  facility 

5  Social  worker/social  service  facility 

6  Family  member/friend/neighbor 

7  Support/advocacy  organization 

8  Agency/organization  frequented  by 
older  persons 


Number  of  years  (if  less  than  one  year. 

write  01) 

19.  What  type  of  illness  or  handicap 
does  (client)  have? 
(Record  R's  exact  words.  Probe:  "Is 

there  any  thing  else?") 


9  Presentation  at  religious  oi^anization 

10  Local  media 

11  Other  (specify) 


25.  What  caused  you  to  seek  the 
services  that  (1st  companion/ 
volunteer)'s  program  offers? 


livecora  i\  s  exaci  wurus,  uiruie  uuutn  bi 

20.  What  is  (client)*s  current  physical 

end  of  interview.) 

health? 

Is  it:  (read  response  categories) 

(Circle  all  that  apply) 

1    Excellent 

1    Didn't  seek;  someone  suggested/ 

2    Good 

recommended 

3    Fair 

2    Internal  stress 

4    Poor 

5    Very  poor 

and  client 

21.  What  is  (client)'s  current  mental 

4    Increased  stress  from  others  in 

health? 

family 

Is  it:  (read  response  categories) 

5    Increased  stress  from  other  outside 

1    Excellent 

family  (e.g.,  employer,  school) 

2    Good 

6    Caregiver  tired/health  deteriorating/ 

3    Fair 

ill 

4    Poor 

7    Needed  someone  to  stay  with  client 

5    Very  poor 

while  away /or  while  did  household 

22.  Is  (client)  bedridden? 

chores 

1    Yes 

8    To  have  time  for  self 

2    No 

9    To  keep  job/stay  in  school 

23.  Is  (client)  confined  to  a 

10    Client  deteriorated  (mentally/ 

wheelchair? 

physically/behaviorally) 

1    Yes 

11    Other  (specify) 

2    No 

Section  5.  Seeking  Services 

Now,  let's  talk  about  how  you  first 
found  out  about  the  (SCP/RSVP) 
program  that  (1st  companion/volunteer) 
came  from  and  the  services  if  offers. 

(Make  sure  R  knowns  that  you  are 
talking  the  family  caregiver  station/ 
project.) 


Section  6.  Extent  of  Services 

26.  Next  I'll  read  a  list  of  items  that 
companions  (volunteers)  might  do  for 
(client). 

26-1.  and  26-2.  For  each  item,  please 
tell  me  (1)  is  the  (station/project)  told 
you  (companion/volunteer)  would  do  it 
and  (2)  then  tell  me  if  he  (she)  does  it. 
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26-1.  Projea  Station 
said? 

2&-2. 
Companion, 

-. 

Yes 

No 

Don't 
know 

voluntear 
does? 

Yes 

No 

A.  Personal  Car* 


2 

2 

a.  feed  (cNent) 

2 

2 

b.  bath  (dient)                                                                                                      \ 

2 

2 

c.  dress  (client) 

2 

2 

d.  comb  or  cut  (client)'s  hair,  dip  nails,  (shave  (dient)) 

2 

2 

e.  help  (cUent)  with  walking, 

2 

2 

(.  help  (dient)  with  getting  in  and  out  o(  bed. 

2 

2 

g.  help  (dient)  with  medical  or  physical  therapy 

2 

2 

h.  remind  (client)  to  take  medicine 

2 

2 

i.  encourage  (client)  to  exerdse 

2 

2 

i.  take  walks  with  (dient)  go  out  with  (client)  in  the  wheelchair) 

6.  Nutrition 


k.  prepare  food  for  (cliertt) 

I.  plan  meals  for  (client) 

m.  tabet  and  organize  foods  for  (ctont) 


C.  Sodal/Recreatton 


n.  talk  or  listen  to  (dient) 

o.  play  games  or  cards  with  (client) 

p.  help  (dient)  get  atong  with  family  and  friends 


0.  Home  ManagemarN 


2 

2 

q.  go  shopping  for  (client) 

2 

2 

r.  help  (client)  \with  shopping 

2 

2 

s.  njn  errands  for  (client)  (probe:  go  to  post  office  or  bank,  get  prescriptions,  etc.) 

2 

2 

L  help  (cHent)  njn  errands  (probe:  got  to  post  office  or  bank,  get  prescriptions,  etc) 

2 

2 

a  write  letters  for  (client) 

2 

2 

V.  read  to  (client) 

2 

2 

w.  help  (dient)  fill  out  forms 

2 

2 

X.  do  Nght  housekeeping  for  (dient) 

2 

2 

y.  do  light  gardening  for  (client) 

2 

8 

2 

z.  help  (client)  with  managing  or  budget  (client)  funds  or  pay  biHs 

2 

» 

2 

aa.  make  mirxx  repairs  to  (your/dient's)  home 

E.  lnformatk>n  and  Advocacy 


bb.  provkto  information  atxxit  things  (client)  needed  to  get  or  do 
cc.  help  (client)  get  needed  service 

dd.  drive  (dient)  anywhere.  (If  Yes)  Where? 

ee.  go  with  (dient)  anywhere.  (If  Yes)  Where? 


X-1.  Protect  station 
said 

26-Z 
Companion 

No 

DK 

volunteer  doaa 

F.  Other 

Yes 

Yes 

No 

1 

2 

S 

1 

2 

ft.  do  anything  else  for  (CLIENT).  (IF  YES)  What  else  does  (companion/volunteer)  do  for  (CLIENT)? 

Section  7.  BeneHts — Speciflc 

27.  In  general,  has  having 
(companion/volunteer)  helped  (client) 
to: 


Yes 


No 


a.  Be  less  dependent  on  you? 

b.  Feel  better  physKally? 

c.  Be  at)le  to  get  around  better? 


Yes 

No 

1 

2 

d.  Be  more  mentally  alert? 

1 

2 

e.  Have  a  more  positive  attitvjde? 

1 

2 

f.  Stay  at  home  rather  ttian  go  to  a 
nursing  home,  or  rest  home,  or  group 
home  (ir>dude  V.A.  home  wtten  appro- 
priate)? 

1 

2 

g.  Have  some  companionship 

1 

2 

h.  Other  (specify). 

28.  (Hand  R  pinlc  card). 

Please  use  this  card  to  answer  the 
next  questions,  (for  each  condition,  say): 
Since  (companion/volunteer)  has  been 
helping  you,  to  what  degree  do  you 
experience  (condition)?  Would  you  say: 

Read  response  categories;  Circle  one 
number  only  for  each  condition.) 


Always 

Usually 

Some 

SeWom 

Never 

a.  Stress  or  worry 

1 
1 

2 
2 

3 
3 

4 
4 

c 

b.  Feeling  that  you 

were  aU  alone  In  the  world  without  anyone  to  help  you „ 

S 
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c.  Misunderstandings  between  you  and  (cMent) 

d.  Tension  among  other  family  members 

e.  Weakening  of  your  own  health  or  feeling  very  tired  or  exhausted.. 

f.  Inability  to  give  (client)  proper  care. 


g.  Inability  to  leave  home  to  do  other  things  such  as  tend  to  business,  go  to  Church  or  visit  Wends., 

h.  Inability  to  meet  the  needs  of  other  family  members 

i.  Rnancial  burden „ ^ 

k.  Other  (specify) „., „ ',," "" ""~Z. 


Always 


UsuaNy 


Some 


SeMom 


Never 


(Get  pinlc  card) 

29.  Since  (companion/volunteer) 
began  helping  you,  is  there  anyone  who 
will  take  care  of  (client)  so  that  you  can 


do  other  things  such  as  errands, 
housework,  or  just  relax? 

1  Yes  (go  to  Q.  29-1) 

2  No  (skip  to  Q.  30) 


29-1.  Please  tell  me  if  any  of  the 
following  helped  you?  (If  "1"  circled  In 
29-1,  only  then  ask  29-2)  29-2.  Did  you 
pay  *  *  *? 


2»-l  Helped? 

2»-2.Pwd7 

Yes 

No 

Yes 

Ho 

2 
2 
2 
2 
2 

2 

1 
1 
i 

1 

1 

2 

2 
2 
2 
2 

2 

b.  Neighbors 

c   PriAnrift 

d.  Private  duty  nurse.  sWers,  maids 

e.  People  from  other  agencies  or  programs  such  as  homemakers  or  aides 

f.  Anyone  else?  (SPEQFY) 

1.. 

30.  What  do  you  generally  do  when 
(companion/volunteer)  is  here? 
(Record  R's  exact  words,  circle  codes  at 

end  of  interview.) 

(Circle  all  that  apply) 

1  Visit  friends  or  relatives 

2  Run  personal  errands 

3  Run  errands  for  client     . 

4  Rest/relax  at  home 

5  Do  other  household  chores 

6  Participate  in  recreational/volunteer 
activities 

7  Work 

8  Other  (specify) 

Section  8.  Satisfaction 

31.  What  specific  problems  or 
frustrations  have  there  been  with  the 
companion(s)  (volunteer(s)]  who  have 
helped  you  with  (client)? 

(Record  R's  exact  words) 


32.  (Interviewer:  Record  from  Q.  1 
number  of  companions/volunteers  R  has 
had.  including  current  one?) 


Number 

(If  only  "1."  skip  to  Q.  34) 

33.  What  are  some  reasons  you  have 
had  (NUMBER)  companions 
(volunteers)? 

(Record  R's  exact  words) 


34.  In  general,  how  satisfied  are  you 
with  the  services  provided  by 
(companion/volunteer)?  Would  you  say 

(Read  response  categories) 

1 

2 

(3 

4 
5 


Very  satisfied 
Satisfied 

Uncertain  do  not  read] 
Dissatisfied 
Very  dissatisfied 


Section  9.  Other  Services 

35.  Does  (client)  receive  help  from: 
(Read  each  item). 


Yes 

No 

2 
2 

2 
2 
2 
2 

2 
2 

2 
2 

a.  Home  delivered  meals. 

b.  Visiting  nurse. 

c.  Volunteer  chore  service. 

d.  Transportation  to  medical  care. 

e.  Telephone  support. 

f.  Homemaker  service  or  paid  chore 
service. 

g.  Paid  companion, 
h.  Other  (specify). 

36.  What  additional  services  would 
you  like  to  receive  to  enable  you  to 
better  care  for  (CLIENT)? 
(RECORD  R'S  EXACT  WORDS.) 


Section  10.  Demographics 

Just  a  few  more  questions. 

37.  What  is  the  makeup  of  your 
family?  Is  it:  (Read  response  categories). 
1    You  and  (client)  only 


2  You,  (client)  and  other  family 
members 

3  (client)  lives  alone,  but  you  spend 
several  hours  a  day/week  caring  for 
him  (her)  in  his  (her)  own  home. 

38.  Do  you  care  for  any  of  the 
following:*  *  *? 

(Read  response  categories;  circle  all  that 
apply) 

1  Other  adult(s)  over  65 

2  Minor  child(ren) 

3  Disabled  child(ren) 

4  Other  disabled  adult(s) 

39.  Are  you  •  *  *?  \ 
(Read  response  categories;  circle  only 

one) 

1  Employed  full  time 

2  Employed  part  time 

3  Unemployed 
4"  Retired 

5  Homemaker  (skip  to  Q.  41) 

40.  What  kind  of  work  do  (did)  you 
do? 


41.  How  old  were  you  on  your  last 
birthday? 

(Hand  R  yellow  card) 

42.  Which  letter  on  this  card  best 
describes  your  total  household  income 
during  the  past  12  months? 


Letter 
43.  R's  Sex  (by  observation) 
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1  Male 

2  Female 

44.  R's  race  (by  observation) 

1  American  Indian 

2  Asian,  Pacific  Islander 

3  Black 

4  Oriental 

5  Spanish  Surname 

6  White 

7  Can  not  determine 
Thank  you! 

Get  yellow  card 

Interviewer  Observation 

1.  Did  you  get  pink  and  yellow  cards? 

1  Yes 

2  No  [Get  them  now.  please!) 

2.  Did  you  remember  to  code  Q.6, 7, 
13,  24,  25  &  30. 

1  Yes 

2  No  (Do  it  now  please!] 

3.  Rate  R's  understanding  of  the 
questions. 

1  High 

2  Moderate 

3  Low 

4.  Rate  R's  cooperation. 

1  Cooperative 

2  Evasive,  Suspicious 

3  Hostile 

5.  Make  your  comments  here,  please. 


ACTION  Family  Caregiver  Program 
Survey  Client  Face-to-Face 
Questionnaire 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  21 
minutes  per  response,  including  the  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send  comments 
regarding  this  burden  estimate  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  Melvin  E.  Beetle.  Gearance 
Officer,  ACTION,  Room  R-600,  806 
Connecticut  Avenue,  N.W.,  Washington,  D.C. 
20.525;  and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of  Management 
and  Budget.  Washington.  D.C.  20503. 

Dale:  

Interview  time: 

Begin: 

End: 

Project:  — ^-^^^^— ^^^^^— — ^— _— _ 

Station:  

Caregiver: 

Client:- 


Interviewer: 
ID#    


CLIEINST 

6.23.88 

Client  Questionnaire 

Project  # 

Station  # 

Caregiver  # 

Client  # 


Section  1.  Benefits — General 

1.  Please  tell  me  what  it  means  to 
have  (Companion/volunteer)  help  you. 


Section  Z-  Extent  of  Services 

2.  Now,  I'd  like  to  ask  you  about  some 
of  the  things  (Companion/volunteer) 
might  do  for  you  when  (he/she)  is  with 
you. 

Does  (Companion/volunteer):  (Read 
each  item  and  circle  either  "1"  for  Yes  or 
"2"  for  No) 


Yes'i  No 


A.  Pwsonal  care 


a.  feed  you 

b.  t>atti  you 

c.  dress  you 

d.  comb  or  cut  your  hair,  dip  your  nails, 
(shave  you) 

e.  help  you  with  walking. 

t.  help  you  «Hlh  getting  in  and  out  ol  bed, 
g.  help  <iMn  medical  or  physical  tt^erapy 
h.  rerrwtd  you  to  take  your  medtcine 
i.  erKOurage  you  to  exercise 
j.  take  walks  with  you  (go  out  with  you  in 
the  wtieelchair) 


B.  Nutrition 


k.  prepare  food  for  you 

I.  plan  meals  lor  you 

m.  label  and  organize  foods  for  you 


C.  Social/Recreation 


n.  talk  or  listen  to  you 
0.  play  games  or  cards  with  you 
p.   help  you  get  along  with  family  and 
friends 


D.  Home  Management 

1 

2 

q.  go  ihopping  for  you 

1 

2 

r.  help  you  with  shopping 

1 

2 

8.  run  enands  for  you  (eg ,  go  to  post 
office  or  t>enk,  get  prescriptions,  etc.) 

1 

2 

t.  help  you  run  errands  (eg.,  go  to  post 

1 

2 

u.  wnte  letters  lor  you 

1 

2 

V.  read  to  you 

1 

2 

w.  help  you  fill  out  forms 

1 

2 

X.  do  light  housekeeping  for  you 

1 

2 

y.  do  light  gardening  lor  you 

1 

2 

z.  help  you  with  managing  or  budget  your 
money  or  pay  bills 

1 

2 

aa.  make  minor  repairs  to  you  <care- 
giver's)  home 

E.  Information  and  Advocacy 


bb.  provide  information  about  things  you 

needed  to  get  or  do 
cc  help  you  get  needed  service 
dd.  dnve  you  artywhere.  (If  Yes)  Where? 


ae.  go  iwilh  you  anywhere.  (If  Ye*)  Where? 


f.  Other 


ff.  do  anytfung  else  for  you.  Of  Yes)  What 
else  does  (Comparaon/vohintaer)  do? 


Section  3.  Benefits — Specific 

3.  Let's  talk  some  more  about  how  you 
think  (Companion/volunteer)  has  helped 
you. 

Do  you  think  that  (Companion/ 
volunteer)  has:  (read  each  item  and 
circle  either  "1"  for  yes  or  "2  "  for  no) 


ym 

No 

1 
1 

2 
2 

a.  helped  you  do  tttings  you  woukj  not 
usually  do? 

b.  helped  you  eat  better  and  more  nutr>- 
lioua  meals? 

1 
1 
1 

1 

2 
2 
2 

2 

c.  helped  improve  your  physical  health? 

d.  helped  you  feel  belter  about  yourself? 

e.  helped  you  leel  less  k>nely? 

1.  helped  cheer  you  up  when  you  leel 
down? 

1 

2 

g.  helped  your  family  understand  each 
other  better? 

4.  Do  you  feel  that  you  can  confide  in 
(Companion/ volunteer)? 

1  Yes 

2  No 

5.  Do  you  feel  that  you  can  trust 
(Companion/volunteer)  to  handle  your 
personal  matters? 

1  Yes 

2  No 

6.  Name  three  positive  qualities  which 
best  describe  (Companion/volunteer). 

^Record  first  three  qualities 
mentioned.  Code  below  at  end  of 
interview.) 

Rankings 

1  __^ -. 

2  : : 

3 

Transer  rankings  here. 

kind/gentle 

compassionate/caring/comforting 

accepting/tolerant 

ethical/trustworthy 

skillful/resourceful 

accommodating/responsive 

respectful 

prompt/dependable 

patient/calm 

enthusiastic/cheerful/positive 

understanding 

clean/neat 

self-assured/confident 

knowledgeable 

friendly/communicative 

7.  Name  three  additional  qualities  you 
wish  (Companion/volunteer)  had  more 
of. 

(Record  first  three  qualities 
mentioned.  Code  below  at  end  of 
interview). 

Rankings 

1    

2    

3  ^ 


(Transfer  rankings  from  here.) 

kind/gentle 

compassionate/caring/comforting 

accepting/tolerant 

ethical/trustworthy 

skillful/resourceful 

accommodating/responsive 

respectful 

prompt/dependable 

patient/calm 

enthusiastic/cheerful/positive 

understanding 

clean/neat 

self-assured/confident 

knowledgeable 

friendly/communicative 

8.  In  general,  how  satisfied  are  you 
with  the  help  (Companion/volunteer) 
provides? 

Would  you  say  that  you  are: 


1 

2 

|3 

4 

5 


Very  Satisfied 
Satisfied 
Uncertain 


-Do  not  read] 


Dissatisfied 
Very  Dissatisfied 
Let's  talk  for  a  moment  about 
(Caregiver). 

9.  How  is  (caregiver)  different  since 
(Companion/volunteer)  began  helping 
you? 

Does  (caregiver):  (Read  each  item  and 
circle  either  "1"  for  yes  or  "2"  for  no) 


Yes 

No 

Dont 
know 

1 

2 

a 

a  seem  less  ter^se? 

1 

2 

8 

b.  seem  happier? 

1 

2 

8 

c.  has  more  time  to  do  the 
things  that  need  to  be  done? 

1 

2 

8 

d.  has  nDore  time  just  for  himself 
(herself)? 

1 

2 

8 

e.  able  to  take  care  of  your 
physical  needs  better? 

1 

2 

8 

f.  have  more  time  to  spend  with 
you? 

1 

2 

8 

g.  any  other  ways  (caregiver)  is 
differem?  (H  Yes)  Howr? 

Section  4.  Demographics 

fust  one  more  question. 
10.  How  old  are  you? 


(Age) 

11.  R's  Sex  (by  observation). 

1  Male 

2  Female 

12.  R's  Race  (by  observation). 

1  American  Indian 

2  Asian,  Pacific  Islander 

3  Black 

4  Oriental 

5  Spanish  surname 

6  White 

7  Can  not  determine 
Thank  youl 

Interviewer  Observations 

1.  Did  you  remember  to  transfer  ranks 
in  Q.6  and  Q.7? 

1  Yes 

2  No  [Do  it  now,  please] 

2.  Rate  R's  understanding  of  the 
questions. 

1  High 

2  Moderate 

3  Low 

3.  Rate  R's  cooperation. 

1  Cooperative 

2  Evasive.  Suspicious 

3  Hostile 

4.  Make  your  comments  here,  please. 


(Blue  Card) 
Usually 
Sometimes 
Never 

(Yellow  Card) 
Income  categories 
A    UNDER  $2,000 
B    $2.000— $4,999 
C    $5,000— $9,999 
D    $10,00— $14,999 
E    $15,000— $19,999 
P    $20.000— $24,999 
G    $25,000— $29,999 
H    $30,000— $34,999 
I    $35,999— $39,999 
)    $40,000— $44,999 
K    $45,000—549,999 
L    $50,000  or  more 


(Pink  Card) 

Always 

Usually 

Some 

Seldom 

Never 

Attachment  6— Non-Response  Fona 

Project 

Station 


Field  Sampi£  and  Nonresponse  Data 

FORIM 

(For  Each  Placement  in  the  Field  Sample,  Record 
the  Following  Inlormation] 


Volunteer 

Caregiver 

Ctieni 

Name: 

Age: 

Sex: 

Race: 

Disability: 

Address: 

Pftone: 

Interview  Site: 

NR  Reason: 

„ 

.»..»..»..»».. 

Name: 

Age: _.. „ „.„ 

Sex: 

Race: 

DisabHily: 

Address-       .     . 

Phone: .. 

Interview  Site: 

NR  Reason: 

................. 

Name: - 

Age- . .    ~     . 

Sfllr 

R3oe*     - 

Disability: 

Address-.  ...    

Phone: 

Interview  Site: 

NR  Reason: 

(PR  Doc.  88-14735  Filed  7-7-68;  8:45  am] 
MLUNO  CODE  «l60-2t-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services,  Family 
Support  Administration 

(Program  Announc*m«nt  No.  OCS-89-1] 

Request  for  Applications  Under  ttte 
Office  of  Community  Services'  Fiscal 
Year  1989  Discretionary  Grants 
Program 

agency:  Office  of  Community  Services, 
Family  Support  Administration.  HHS. 
ACTION:  Request  for  applications  under 
the  Office  of  Community  Services' 
Discretionary  Grants  Program. 

summary:  The  Office  of  Community 
Services  [OCS]  announces  that,  based 
on  the  availability  of  funds,  competing 
applications  will  be  accepted  for  new 
grants  pursuant  to  the  Secretary's 
discretionary  authority  under  section 
681(a)(2)  of  the  Community  Services 
Block  Grant  Act  of  1981.  as  amended. 
This  Program  Announcement  consists  of 
seven  parts.  Part  A  covers  information 
on  legislative  authorities  and  defines 
terms  used  in  the  Program 
Announcement.  Part  B  lists  the  program 
priority  areas  under  which  grants  will  be 
made  and  describes  the  types  of 
projects  that  will  be  considered  for 
funding  under  each  priority  area  and 
who  is  eligible  to  apply.  Part  C  provides 
details  on  application  prerequisites, 
funds  available  in  each  priority  area,  the 
amount  of  matching  funds  applicants  are 
required  to  commit,  limitations  on 
administrative  costs,  and  program 
beneficiaries.  Part  D  provides 
information  on  application  procedures 
including  the  availability  of  forms, 
where  to  submit  an  application,  criteria 
for  initial  screening  of  applications,  and 
project  evaluation  criteria.  Part  E 
provides  guidance  on  the  content  of  an 
application  package  and  the  application 
itself.  Part  F  provides  instructions  for 
completing  an  application.  Part  G  details 
post-award  requirements. 
CLOSING  DATES:  The  closing  date  for 
submission  of  applications  is  August  29. 
1988  EXCEPT  for  those  proposals 
submitted  under  the  $2.5  million  set 
aside  under  Priority  Area  1.0.  The 
closing  date  for  applications  submitted 
under  the  $2.5  million  set  aside  under 
Priority  Area  1.0  will  be  March  15. 1989. 

Note. — There  will  be  no  other 
announcement  for  this  set  aside  program. 

FOR  FURTHER  INFORMATION  CONTACT 

Prior  to  July  28,  1988  contact: 

Office  of  Community  Services,  Office  of 
State  and  Project  Assistance,  330  C 
Street  SW.,  Room  2054,  Washington, 


DC  20201.  You  may  also  call  (202)  47&- 
0396. 

After  July  28.  1988  contact- 

Office  of  Community  Services.  Office  of 
State  and  Project  Assistance,  370 
L'Enfant  Promenade  SW.. 
Washington,  DC  20447.  You  may  also 
call  (202)  252-5263. 

Part  A — Preamble 

1.  Legislative  Authority 

Section  681(a)(2)  of  the  Community 
Services  Block  Grant  Act  authorizes  the 
Secretary  to  make  funds  available  to 
support  program  activities  of  national  or 
regional  significance  to  alleviate  the 
causes  of  poverty  in  distressed 
communities.  Included  are  special 
emphasis  programs  which  sponsor 
enterprises  providing  employment  and 
business  development  opportunities  for 
low-income  residents  of  the  community, 
technical  assistance  and  training 
programs  in  rural  housing  and 
community  facilities  development,  and 
assistance  for  migrants  and  seasonal 
farmworkers. 

2.  Definitions  of  Terms 

For  purposes  of  this  Program 
Announcement  the  following  definitions 
apply: 

— Displaced  worker.  An  individual 
who  is  in  the  labor  market  but  has  been 
unemployed  for  six  months  or  longer. 

— Distressed  community.  A 
geographic  urban  neighborhood  or  rural 
community  of  high  unemployment  and 
pervasive  poverty. 

— Eligible  applicant:  (See  appropriate 
Priority  Area  under  Part  B.) 

— Indian  tribe:  A  tribe,  band,  or  other 
organized  group  of  Indians  recognized  in 
the  State  in  which  it  resides  or 
considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  tribe  or  an 
Indian  organization  for  any  purpose. 

— Migrant  farmworker.  An  individual 
who  works  in  agricultural  employment 
of  a  seasonal  or  other  temporary  nature 
who  is  required  to  be  absent  from  his/ 
her  place  of  permanent  residence  in 
order  to  secure  such  employment. 

— Rural:  An  area  that  is  not  within  the 
outer  boundary  of  a  metropolitan  entity 
having  a  population  of  25.000  or  more 
and  the  contiguous  communities  with 
population  density  of  100  persons  or 
more  per  square  mile  according  to  the 
latest  decennial  census.  Such  an  area 
may  be  located  entirely  within  one  State 
or  made  up  of  contiguous  interstate 
communities. 

— Seasonal  farmworker.  Any 
individual  employed  in  agricultural 
work  of  a  seasonal  or  other  temporary 
nature  who  is  able  to  remain  at  his/her 


place  of  permanent  residence  while 
employed. 

Part  B — Program  Priority  Areas 

The  program  priority  areas  of  the 
Office  of  Community  Services' 
Discretionary  Grants  Program  and  their 
purposes  are  as  follows: 

Priority  Area  1.0    Urban  and  Rural 
Community  Economic  Development 

Priority  Area  2.0  Assistance  for  Rural 
Housing  and  Community  Facilities 
Development 

2.1  Rural  Housing  Repairs  and 
Rehabilitation 

2.2  Rural  Community  Facilities 
Development  (Water  and  Waste  Water 
Treatment  Systems  Development) 

Priority  Area  3.     Assistance  to  Migrants  and 
Seasonal  Farmworkers 

Priority  Area  1.0    Urban  and  Rural 
Community  Economic  Development 

The  purpose  of  this  priority  area  is  to 
encourage  the  creation  of  projects 
intended  to  provide  employment  and 
business  development  opportunities  and 
generally  improve  the  quality  of  the 
economic  and  social  environment  of 
low-income  residents,  including 
displaced  workers  and  at-risk  teenagers, 
of  the  areas  they  plan  to  serve.  It  is 
intended  to  provide  resources  to  eligible 
applicants  but  also  has  the  broader 
objectives  of  arresting  tendencies 
toward  dependency,  chronic 
unemployment,  and  community 
deterioration  in  urban  and  rural  areas. 
The  emphases  of  projects  must  be  self- 
help  and  mobilization  of  the  community- 
at-large  and  on  providing  opportunities 
for  employment  and/or  ownership 
within  the  targeted  population.  To  this 
end.  the  program  seeks  (a)  to  attract 
additional  private  capital  into  distressed 
communities,  including  enterprise  zones: 

(b)  to  build  and  expand  the  ability  of 
local  institutions  to  better  serve  the 
economic  needs  of  local  residents:  and 

(c)  to  provide  new  employment  and 
ownership  opportunities  for  low-income 
people  through  business,  physical  or 
commercial  development. 

Projects  must  further  agency  goals  of 
public-private  partnerships,  and  Federal 
initiatives  such  as  urban  and  rural 
enterprise  zones.  OCS  is  particularly 
interested  in  receiving  applications  that 
stress  public-private  partnerships  that 
are  directed  toward  the  development  of 
economic  self-sufficiency  through  a 
focus  on  economic  expansion. 

Applicants  located  in  State- 
designated  enterprise  zone.  i.e.  and  area 
in  which  a  legislative  entity  has  enacted 
a  program  of  tax  and  regulatory  relief  to 
encourage  business  development,  are 
encouraged  to  submit  applications.  Such 
applications  must  be  linked  with — and 


complement — enterprise  zone 
initiatives,  and  may  be  for  either  a 
business  development  project  or  for  a 
demonstration  of  innovative  ways 
involving  the  poverty  community  in  the 
implementation  of  enterprise  zone 
concept. 

Applications  must  show  that  the 
proposed  project:  (1)  Will  create  a 
significant  number  of  new  permanent 
private  sector  jobs  and/or  will  maintain 
existing  jobs,  all  of  which  are  targeted 
towards  low-income  residents  who  are 
either  unemployed  or  underemployed. 
Emphasis  should  be  on  employment  of 
individuals  who  are  on  public  assistance 
including  at-risk  teenagers.  While 
projected  employment  in  future  years 
may  be  included  in  the  application,  it  is 
essential  that  the  focus  of  employment 
projections  concentrate  on  those  jobs 
saved  or  created  during  the  duration  of 
the  OCS  grant  period;  and/or  (2)  will 
create  a  significant  number  of  business 
development  opportunities  for  low- 
income  residents  of  the  community  or 
signiHcantly  aid  stich  residents  in 
maintaining  economically  viable 
businesses. 

Any  funds  that  are  proposed  to  be 
used  for  training  purposes  must  be 
limited  to  providing  specific  job-related 
training  to  poverty  level  individuals  who 
have  been  selected  for  employment  in 
the  grant  supported  project  or  who  have 
been  selected  for  training  or 
participation  in  a  project  where 
potential  jobs  have  actually  been 
identified. 

Projects  which  would  result  in  the 
relocation  of  a  business  from  one 
geographic  area  to  another  are 
discouraged. 

Of  the  funds  available  for  supporting 
projects  under  this  priority  area, 
approximately  $2.^  million  will  l>e  set 
aside  for  grants  to  be  made  to  those 
organizations  who  received  grants  from 
OCS  in  FY  87  under  the  Pre- 
Developmental  grant  program.  These 
organizations  will  compete  only  among 
themselves  for  the  $2.5  million. 

OCS  will  not  consider  applications 
that  propose  to  establish  or  expend 
revolving  loan  funds  nor  proposals  that 
are  geared  towards  the  establishment  of 
Small  Business  Investment  Corporations 
or  Minority  Enterprise  Small  Business 
Investment  Corporations. 

OCS  does  not  anticipate  approving 
grants  that  subsequently  will  be 
subgranted  to  an  unrelated  entity. 

See  Part  F,  Section  4,  for  special 
instructions  on  developing  a  work 
program  for  this  priority  area. 

Eligible  applicants  are  private,  locally 
initiated,  non-profit  community 
development  corporations  (or  affiliates 
of  such  corporations)  gpvenied  by  a 


board  consisting  of  residents  of  the 
community  and  business  and  civil 
leaders.  In  addition,  applicants 
competing  for  funds  under  the  $2.5 
million  set  aside  must  have  received  a 
grant  from  OCS  in  FY  87  under  the  Pre- 
Developmental  grant  program. 

Priority  Area  2.0    Assistance  for  Rural 
Housing  and  Community  Facilities 
Development 

2. 1    Rural  Housing  Repairs  and 
Rehabilitation 

The  purpose  of  this  priority  area  is  to 
assist  low-income  residents  in  rural 
communities  by  providing  grants  to 
eligible  applicants  to:  (a)  Provide 
technical  assistance  to  help  low-income 
families  and  individuals  to  more 
effectively  utilize  existing  local.  State 
and  Federal  housing  assistance 
programs;  and  (b)  develop  innovative 
ways  to  meet  the  housing  needs  of  low- 
income  people,  e.g.  the  rehabilitation  or 
repair  of  existing  substandard  housing 
units  for  occupancy  by  low-income 
residents,  the  conversion  of  non- 
residential buildings  to  low-income 
residential  use,  and  the  purchase  of 
homes  by  low-income  people. 

OSC  encourages  applications  that  will 
assist  low-income  homeowners  to 
improve  their  housing  through  self-help 
rehabilitation.  These  efforts  should  not 
be  duplicative  of  programs  which  can  be 
funded  through  other  existing  Federal 
programs. 

OCS  is  interested  in  proposals  which 
will  result  in  the  following  tsrpes  of 
tangile  improvements  and  benefits 
related  to  housing  conditions  for  rural 
poor  people: 

— Interior  or  exterior  structural  repairs 
including  weatherization  and 
alternative  energy  systems; 
— job  opportunities  for  local  unskilled 
residents  while  assuring  quality 
work; 
— technical  assistance  and  professional 
services  related  to  housing  and 
community  planning  by  community- 
based  design  and  planning 
organizations.  (Projects  should  be 
conducted  with  maximum  use  of 
voluntary  services  of  professional 
and  community  personnel);  and 
— development  of  innovative  housing 
strategies  to  help  low-income  rural 
residents  acquire  housing. 
Applicants  calling  for  new 
construction  or  'gut'  rehabilitation  will 
only  be  considered  if  there  is  insufficient 
existing  housing  stock  that  can  be 
economically  rehabilitated. 

Funds  will  not  be  available  for  the 
repair  or  rehabilitation  of  low-income 
rental  housing  unless  the  structure  is 
either  occupied  by  a  low-income  owner 


or  the  properties  to  be  repaired  are  (a) 
owned  by  a  private  non-profit 
organization  and  (b)  covered  by  a 
written  agreement  which  will  ensure 
continued  occupancy,  after  completion 
of  repairs  and  rehabilitation,  for  at  least 
three  years  by  low-income  people,  as 
defined  by  DHHS  Poverty  Income 
Guidelines.  (Additional  information 
about  these  Guidelines  is  set  out  in  Part 
C,  paragraph  7.) 

Funds  will  not  be  available  under  this 
program  priority  area  for  establishing  or 
expanding  a  revolving  loan  fund. 

See  Part  E,  Section  4,  for  special 
instruction  and  developing  a  work 
program  for  this  priority  area. 

Eligible  applicant  are  States,  public 
agencies  or  private  non-profit  _ 
organizations.  OCS  is  particulariy 
interested  in  receiving  applications  from 
such  entities  as  rural  housing 
development  corporations,  cooperatives, 
and  other  public  and  private 
organizations  with  proven 
accomplishments  in  the  area  or  rural 
housing. 

2.2:    Rural  Community  Facilities 
Development  (Water  and  Waste  Water 
Treatment  Systems  Development) 

Funds  will  be  provided  under  this 
priority  area  to  help  low-income  rural 
communities  develop  the  capability  and 
expertise  to  establish  and  maintain  or 
preserve  affordable,  adequate  and  safe 
water  and  waste  water  treatment 
facilities. 

Funds  provided  under  this  priority 
area  may  not  he  used  for  construction  of 
water  arid  waste  water  treatment 
systems  or  for  operating  sut>sidies  for 
such  systems  but  matching  funds  may 
be  used  for  these  activities.  Therefore,  it 
is  suggested  that  applicants  coordinate 
projects  with  the  Farmers  Home 
Adminstration  (FmHA)  and  other 
Federal  and  State  agencies  to  ensure 
that  funds  for  hardware  foriocal 
community  projects  are  available. 

See  Part  F.  Section  4,  for  special 
instructions  on  developing  a  work 
program  for  this  priority  area. 

Eligible  applicants  are  Regional 
Technical  Resource  Centers  and  public 
or  private  non-profit  organizations  with 
proven  technical  expertise  and 
accomplishments  in  water  and  waste 
water  treatment  programs.  In 
accordance  with  the  authorizing 
legislation,  funding  priority  will  be  given 
to  private  non-profit  organizations  that, 
before  the  date  of  the  enactment  of  the 
Human  Services  Reauthorization  Act  of 
1986.  carried  out  such  programs  under 
the  authority  found  at  Section 
681(a)(2XD)  of  the  Community  SerxTces 
Block  Grant  Act. 
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Priority  Area  3.0    Assistance  to 
Migrants  and  Seasonal  Farmworkers 

The  purpose  of  this  priority  area  is  to 
fund  a  limited  number  of  projects  which 
focus  exclusively  on  the  problems  and 
special  needs  of  migrants  and  seasonal 
farmworkers  in  order  to  improve  their 
quality  of  life  and  advance  self- 
sufficiency. 

OCS  will  entertain  proposals  that 
directly  meet  farmworker  needs  in  such 
areas  as:  Crisis  nutritional  relief;  the 
development  of  self-help  systems  of 
food  production:  emergency  health  and 
social  services  referral  and  assistance: 
home  repair,  rehabilitation,  and 
ownership;  direct  assistance  to  low- 
income  farmworkers  (including  at-risk 
teenagers)  in  improving  their  job  skills 
so  as  to  qualify  them  for  longer  term  and 
permanent  full-time  employment  in 
agriculture;  and/or  assistance  to  low- 
income  farmworkers,  including  at-risk 
teenagers,  who  which  to  leave 
agricultural  employment  and  find  jobs  in 
other  lines  of  work. 

OCS  encourages  applicants  to  develop 
linkages  with  other  public  and  private 
sector  service  providers  who  also  are 
working  with  migrant  and  seasonal 
farmworkers  or  with  issues  affecting 
this  target  group.  Applicants  who 
mobilize  projects  support  over  and 
above  the  requirement  matching  share 
to  directly  beneHt  the  proposed  project, 
will  receive  special  consideration  under 
the  rating  criteria. 

OCS  will  not  consider  applications 
proposing  to  use  funds  exclusively  for 
classroom  instruction.  Placement  must 
be  an  integral  activity.  Applications 
submitted  under  this  priority  area  must 
not  contain  requests  for  OCS  funding  for 
projects  that  would  duplicate 
Community  Services  Block  Grant 
funding  or  activities  for  which  funding  is 
available  from  other  Federal  agencies 
such  as  the  Department  of  Labor,  the 
Department  of  Agriculture's  Food  and 
Women,  Infants  and  Children  (WIC) 
programs,  etc. 

See  Pari  F,  Section  4,  for  special 
instructions  on  developing  a  work 
program  for  this  priority  area. 

Eligible  applicants  are  States,  public 
agencies,  and  private  non-profit 
organizations. 

Part  G— Application  Prerequisites 

1.  Eligible  Applicants 

Priority  areas  included  in  this  Program 
Announcement  have  differing  restrictive 
eligibility  requirements.  Therefore, 
eligible  applicants  are  identified  in  the 
individual  priority  area  descriptions 
found  in  Part  B.,  above. 


2.  A  vai lability  of  Funds 

a.  FY  89  Funds 

OCS  is  spreading  its  administrative 
review  process  more  evenly  across  the 
fiscal  year.  In  order  to  accomplish  this, 
OCS  is  publishing  this  Program 
Announcement  prior  to  the  Congress 
completing  its  deliberations  on 
appropriations  for  this  program  for  FY 
89.  Grants  will  only  be  made  based  on 
the  availability  of  funds.  The  amount  of 
funds  available  and  the  expected 
number  of  grants  that  will  be  made 
when,  and  if,  such  funds  become 
available  is  not  known  at  the  present 
time. 

b.  Grant  Amounts 
Under  Priority  Area  1.0 

General  Program:  No  more  than 
$500,000  will  be  provided  for  real  estate 
projects.  (Any  project  that  involves,  in 
part  or  in  whole,  the  purchase, 
construction  or  rehabilitation  of 
property  will  be  considered  a  real  estate 
project.)  Applicants  for  funding  of  other 
activities  under  this  priority  area  are 
strongly  encouraged  to  refrain  from 
submitting  requests  for  more  than 
$500,000. 

Set  Aside  Program  (for  organizations 
which  received  grants  under  the  FY  87 
Pre-Development  Program):  No  more 
that  $250,000  will  be  provided  for 
projects  funded  under  this  set  aside. 

Under  Priority  Areas  2.0  and  3.0t 
Applicants  requesting  funds  under  these 
priority  areas  should  assure  that  the 
total  project  costs  are  reasonable  in 
light  of  the  activities  to  be  undertaken. 

3.  Grant  Duration 

For  most  projects  OCS  will  grant 
funds  for  one  year.  However,  a  grant 
may  be  made  for  a  longer  period  of  time, 
i.e.  up  to  two  years,  depending  on  the 
characteristics  of  any  individual  project 
and  the  justification  presented  by  the 
applicant  in  its  proposal. 

4.  Matching  Funds 

An  applicant  is  required  to  obtain 
commitment  of  at  least  the  following 
amounts  of  private  or  public  funds  to 
match  each  OCS  dollar  awarded: 

For  projects  submitted  under  Priority 
Area  1.0  (including  the  $2.5  million  set- 
aside),  two  public  or  private  sector 
dollars  are  required  for  each  OCS  dollar 
awarded  for  real  estate  projects  and  two 
public  sector  dollars  or  one  private 
sector  dollar  for  all  other  economic 
development  projects. 

For  projects  submitted  under  Priority 
Areas  2.1  and  3.0.  a  match  of  at  least 
one  private  of  public  sector  dollar  to 
each  dollar  of  OCS  funds  awarded  is 
required. 


For  projects  submitted  under  Priority 
Area  2.2,  one  private  sector  or  two 
public  sector  dollars  are  required  for 
each  OCS  dollar  awarded. 

Exception:  The  match  for  projects 
submitted  under  Priority  Areas  1.0  and 
2.2  which  will  be  carried  out  on  Indian 
Reservations  must  be  at  least  one 
private  or  public  sector  dollar  for  each 
dollar  of  OCS  funds  awarded. 

Matching  funds  must  be  definitely 
committed  or  contingent  only  on  receipt 
of  the  OCS  grant.  Speculative  match,  or 
match  based  on  independent 
contingencies  (such  as  receipt  of  another 
grant  or  lines  of  credit  at  the  current 
market  rate  set  aside  by  banks  for 
program  participants),  will  not  be 
counted  towards  the  matching 
requirement. 

Matching  fund  may  be  in  the  form  of 
cash  or  in-kind  fairly  converted  into 
their  dollar  equivalent.  Some  examples 
are  loans  for  construction  flnancing: 
mortgages:  grants  from  States,  counties, 
municipalities:  contributions  hvm 
private  individuals  or  organizations: 
equity  investments  that  are  made  to  the 
project  supported  by  the  OCS  grant: 
correlated  training  programs:  related 
water  or  waste  water  installations; 
foundation  support;  and/or  private  and 
charitable  contributions.  OCS  will 
accept  as  a  match  Federal  monies  from 
State-administered  block  grants  with 
compatible  purposes  when  those 
programs  do  not  prohibit  their  use  as 
matching  funds.  Examples  of  block  grant 
programs  which  do  not  have  such  a 
prohibition  include  the  Job  Training 
Partnership  Act,  the  Social  Services 
Block  Grant,  and  Low  Income  Home 
Energy  Assistance  Program. 

Funds  that  are  eligible  to  be  counted 
as  "matching"  funds  must  be  committed 
for  specific  project  activities  within  the 
OCS^approved  project  and  used  only  for 
project  purposes  during  the  duration  of 
the  OCS  grant. 

A  grantee  may  not  claim  as  matching 
funds  wages  earned  as  a  result  of 
training  of  skill  improvements  funded  by 
the  OCS  grant. 

Funds  expended  or  obligated  prior  to 
the  approved  OCS  starting  date  for  a 
grant  cannot  be  considered  as  matching 
funds  although  currently-owned  assets 
which  will  be  used  in  the  OCS  project 
may  be  applied  against  the  matching 
requirement. 

While  the  matching  requirement 
outlined  in  this  section  must  be  met  for 
an  application  to  be  eligible  for 
consideration,  applicants  generating 
support  either  greater  than  that  required 
and/or  from  private  sector  sources,  may 
be  eligible  for  additional  points  to  be 
awarded  by  the  reviewers.  Except  in 
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unusual  circumstances,  documentation 
of  any  commitment  of  matching  funds 
must  be  in  the  form  of  letters  of 
commitment  from  the  organizations/ 
individuals  from  which  funds  will  be 
received  and  the  commitment  must  be 
valid  at  least  through  the  grant  period. 

5.  Maintenance  of  Effort 

The  activities  funded  under  this 
Program  Announcement  must  be  in 
addition  to,  and  not  in  substitution  for, 
activities  previously  carried  on  without 
Federal  assistance.  Also,  funds  or  other 
resources  devoted  to  activities  within  a 
community,  area,  or  state  should  not  be 
diminished  in  order  to  provide  the 
required  matching  contributions. 

6.  Administrative  Costs 

The  OCS  will  accept  applications  that 
include  administrative  costs.  However, 
since  grant  funds  are  extremely  limited, 
no  awards  for  only  administrative  costs 
will  be  made  and  no  more  than  10%  of 
the  OCS  discretionary  funds  awarded 
under  a  single  grant  may  be  used  for 
administrative  purposes. 

Administrative  costs  are  defined  as 
costs  that  are  necessary  to  protect, 
monitor,  properly  account  for,  and  apply 
to  the  approved  project  those  Federal 
funds  awarded.  Costs  associated  with 
the  internal  operational  management  of 
the  approved  project  are  not  considered 
to  be  administrative  costs  nor  are  costs 
for  conducting  the  final  audit. 

In  all  cases  where  an  applicant  has 
negotiated  and  claims  a  current  indirect 
cost  rate  approved  by  the  Department  of 
Health  and  Human  Services,  the 
Defense  Contracting  Agency,  or  some 
other  Federal  agency,  this  rate 
ordinarily  will  be  recognized  by  OCS 
and  applied  to  any  OCS  grant  award. 
However,  it  is  understood  that  both 
administrative  and  indirect  costs  are 
part  of,  and  not  in  addition  to,  the 
amoimt  of  funds  awarded  in  the  subject 
grant.  In  most  cases,  the  approved 
indirect  cost  rate  will  include  not  only 
administrative  costs  but  also  other 
allowable  costs  that  were  negotiated 
under  the  applicant's  approved  indirect 
cost  rate.  Therefore,  applicants  with  an 
applicable  indirect  cost  rate  exceeding 
10%  of  the  OCS  grant  may  not  propose 
any  administrative  funds  in  excess  of 
that  rate.  Thus,  although  the  approved 
indirect  cost  rate  may  exceed  the 
normal  10%  administrative  cost 
restriction  which  otherwise  applies  to 
all  OCS  discretionary  grants,  the  entire 
approved  indirect  cost  rate  will  be 
accepted. 

7.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  announcement  must  result  in  direct 


benefits  targeted  toward  low-income 
people  as  defined  in  the  most  recent 
Annual  Revision  of  Proverty  Income 
Guidelines  published  by  DHHS. 

Attachment  A  to  this  announcement  is 
an  excerpt  from  the  guidelines  currently 
in  effect  (1986).  Annual  revisions  of 
these  guidelines  are  normally  published 
in  February  or  early  March  of  each  year 
and  are  applicable  to  projects  being 
implemented  at  the  time  of  pubhcation. 
(These  revised  guidelines  also  may  be 
obtained  through  the  U.S.  Government 
Printing  OfHce  at  the  following  address: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.) 

No  other  government  agency  or 
privately-defined  poverty  guidelines  are 
applicable  for  the  determination  of  low- 
income  eligibility  for  these  OCS 
programs. 

ft  Number  of  Projects  in  Application 

An  application  may  contain  only  one 
project  (although  activities  undertaken 
may  be  in  a  number  of  communities  or 
impact  areas)  and  this  project  must  be 
identified  as  responding  to  one  of  the 
program  priority  areas  stated  in  this 
announcement.  Applications  which  are 
not  in  compliance  with  this  requirement 
will  be  ineligible  for  funding. 

9.  Multiple  Submittals 

There  is  no  limit  to  the  number  of 
applications  that  can  be  submitted 
under  a  speciHc  program  priority  area  as 
long  as  each  application  contains  a 
proposal  for  a  different  project. 

10.  Sub-Contracting  or  Delegating 
Projects 

OCS  does  not  anticipate  funding  any 
project  where  the  role  of  the  eligible 
applicant  is  primarily  to  serve  as  a 
conduit  for  hinds  to  organizations  other 
than  the  applicant. 

Part  D — ^Application  Procedures 

1.  A  vailability  of  Forms 

Applications  for  awards  under  these 
OCS  programs  must  be  submitted  on 
Standard  Form  (SF)  424  provided  for 
that  purpose.  Part  F  and  Appendix  B  to 
this  Program  Announcement  contain  all 
the  instructions  and  forms  required  for 
submittal  of  applications.  The  forms 
may  be  reproduced  for  use  in  submitting 
applications.  Copies  of  this 
announcement  are  available  at  most 
local  libraries  and  Congressional 
District  Offices  for  reproduction.  If 
copies  are  not  available  at  these  sources 
they  may  be  obtained  by  writing  or 
telephoning  the  office  listed  under  the 
section  entitled  "FOR  further 


INFORMATION"  at  the  beginning  of  this 
Announcement. 

2.  Application  Submission 

The  date  by  which  applications  must 
be  received  varies  according  to  the 
Priority  Area  under  which  funding  is 
being  requested.  Refer  to  the  section 
entitled  "CLOSING  DATES  '  at  the 
beginning  of  this  document  for  specific 
dates. 

An  application  will  be  considered  to 
be  received  on  time  under  either  one  of 
the  following  two  circumstances: 

a.  The  application  was  sent  via  the 
U.S.  Postal  Service  or  by  private 
commercial  carrier  and  postmarked  or 
dated  by  the  carrier  not  later  than 
midnight  of  the  closing  date  unless  it 
arrives  too  late  to  be  considered  by  the 
reviewers.  (Applicants  are  responsible 
for  assuring  that  the  U.S.  Postal  Service 
or  private  commercial  carrier  dates  the 
application  package.  Applicants  should 
be  aware  that  not  all  post  ofHces  or 
private  commercial  carriers  provide  a 
dated  postmark  unless  specifically 
instructed  to  do  so.) 

b.  The  application  is  hand  delivered 
on  or  before  the  closing  date  to  the 
Office  of  Grants  Management,  FSA,  at 
the  address  indicated  below.  Hand 
delivered  applications  will  be  accepted 
during  the  normal  working  hours  of  (kOO 
a.m.  to  4:30  p.m.,  Monday  through  Friday 
(excluding  Federal  legal  holidays),  up 
through  the  closing  date.  In  establishing 
the  date  of  receipt  of  hand-delivered 
applications,  reliance  will  be  placed  on 
documentary  evidence  of  receipt 
maintained  by  FSA. 

Late  applications  will  be  returned  to 
the  senders  without  consideration  in  the 
competition. 

Applications  once  submitted  are 
considered  final  and  no  additional 
materials  will  be  accepted  by  OCS. 

An  application  with  an  original 
signature  and  four  copies  is  required. 
Applications,  if  mailed,  should  be 
addressed  to:  Family  Support 
Administration,  Office  of  Grants 
Management.  370  L'Enfant  Promenade, 
SW.,  6th  Floor,  Mail  Management 
Operations,  Washington,  DC  20447, 
Attii:  OCS-89-1. 

Applications  if  hand  delivered  should 
be  taken  to:  Family  Support 
Administration,  Office  of  Grants 
Management  901  D  Street  SW., 
Washington,  DC.  Attii:  OCS  89-1. 

The  first  page  of  the  SF-424  must 
contain  in  the  lower  right  hand  comer  a 
designation  indicating  under  which 
program  priority  area  funds  are  being 
requested.  The  following  Program 
Priority  Area  designations  must  be  used: 
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UR — for  Priority  Area  1.0.  Urban  and 

Rural  Community  Economic 

Development  (General) 
ED— for  Priority  Area  1.0,  Urban  and 

Rural  Community  Economic 

Development  ($2.5  million  set  aside) 
RH — for  Priority  Area  2.1.  Rural  Housing 

Repairs  and  Rehabilitation 
RF— for  Priority  Area  2.2.  Rural 

Community  Facilities  Development 
MS — for  Priority  Area  3.0,  Migrants  and 

Seasonal  Farmworkers 

3.  Intergovernmental  Review 

The  OCS  Discretionary  Grants 
Program  is  covered  by  Executive  Order 
12372  which  provides  for  review  of 
proposed  Federal  assistance  by  State 
and  local  governments. 

Therefore,  applicants  for  funds  under 
this  announcement  are  subject  to  the 
clearance  procedures  and  requirements 
established  by  the  State(8)  in  which 
their  projects  will  be  conducted. 
Consequently,  applicants  are  reminded 
that  clearance  action  through 
appropriate  State  clearinghouses  must 
be  initiated  by  them  prior  to,  or 
simultaneous  with,  submittal  of 
applications  to  OCS.  These  initial 
actions  must  be  reported  on  the  SF  424. 
Page  1,  which  is  submitted  to  OCS. 
Clearance  action  by  States  need  not  be 
completed  before  applications  are 
submitted  to  OCS.  When  comments 
become  available  they  should  be 
forwarded  to  the  Family  Support 
Administration  office  to  which 
applications  are  submitted.  (See  address 
in  item  2.  above.) 

4.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  sections  5.a. 
and  b.  below  will  be  reviewed 
competitively.  Such  applications  will  be 
referred  to  reviewers  for  a  numerical 
score  and  explanatory  comments  based 
solely  on  responsiveness  to  program 
priority  area  guidelines  and  evaluation 
criteria  published  in  this  announcement. 

Applications  submitted  under  all 
priority  areas  will  be  reviewed  by 
persons  outside  of  the  OCS  unit  which 
would  be  directly  responsible  for 
programmatic  management  of  the  grant. 

The  results  of  these  reviews  will 
assist  the  Director  and  OCS  program 
staff  in  considering  competing 
applications.  Reviewers'  scores  will 
weigh  heavily  in  funding  decisions  but 
will  not  be  the  only  factors  considered. 
Applications  generally  will  be 
considered  in  order  of  the  average 
scores  assigned  by  reviewers.  However, 
highly  ranked  applications  are  not 
guaranteed  funding  since  the  Director 
may  also  consider  other  factors  deemed 
relevant  including,  but  not  Iknited  to. 


comments  of  reviewers  and  government 
officials;  staff  evaluation  and  imput; 
geographic  distribution;  previous 
program  performance  of  applicants: 
compliance  with  grant  terms  under 
previous  DHHS  grants;  audit  reports: 
investigative  reports:  and  applicant's 
progress  in  resolving  any  firal  audit 
disallowances  on  OCS  or  other  Federal 
agency  grants. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

5.  Criteria  for  Screening  Applications 

a.  Initial  Screening 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  confonnity  to  the  requirements  of 
this  announcement.  Only  those 
applications  meeting  the  following 
requiretiietitiB  vrill  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

(IJ  The  application  must  contain  a 
Standard  Form  (SF)  424  with  Parts  I.  U. 
Ill,  and  rv  completed  according  to 
instructions  published  in  Part  F  of  this 
Program  Announcement. 

(2)  The  SF-424  must  be  signed  by  an 
official  of  the  organization  applying  for 
the  grant  who  has  authority  to  obligate 
the  organization  legally. 

(3)  There  must  be  an  original  and  four 
copies  of  each  application. 

(4)  The  application  is  submitted  for 
consideration  under  only  one  Priority 
Area. 

b.  Pre-rating  Review 

Applications  which  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  for  analytical  comment  and ' 
scoring  based  on  the  criteria  detailed  in 
Section  c.  below  and  the  specific 
requirements  contained  under  each 
priority  area  description  in  Part  B.  Prior 
to  the  programmatic  review,  these 
reviewers  and/or  OCS  staff  will  verify 
that  the  applications  comply  with  this 
Program  Announcement  in  the  following 
areas; 

(1)  Eligibility:  Applicant  meets  the 
eligibility  requirements  for  the  Priority 
Area  under  which  funds  are  being 
requested. 

(2)  Number  of  Projects:  The 
application  contains  only  one  project 
which  responds  to  one  of  the  priority 
areas  in  this  announcement 

(3)  Target  Populations:  The 
application  clearly  targets  the  specific 
outcomes  and  benefits  of  the  project  to 
low-income  participants  and 
beneficiaries. 


(4)  Matching  Funds:  The  minimum 
prescribed  amounts  of  private  and/or 
public  sector  funds  have  been  firmly 
committed. 

(5)  Grant  Amount:The  amount  of 
funds  requested  does  not  exceed  the 
limits  indicated  in  Part  C  Section  2.  for 
the  appropriate  priority  area. 

(6)  Program  Focus:  The  application 
addresses  the  purposes  described  under 
the  relevant  program  priority  area 
description  in  Part  B  of  this 
announcement 

Reviewers  and/or  OCS  staff  may 
recommend  that  an  application  be 
disqualified  from  the  competition  and 
returned  to  the  applicant  if  it  does  not 
conform  to  one  or  more  of  the  above 
requirements. 

c.  Evaluation  Criteria 

Acceptable  applications  will  be 
assessed  and  scored  by  reviewers.  Each 
reviewer  will  give  a  numerical  score  for 
each  application  reviewed.  These 
numerical  scores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  form  describing  major  strengths 
and  major  weaknesses  under  each 
applicable  criterion  published  in  the 
announcement 

The  in-depth  evaluation  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
contained  under  each  program  priority 
area  as  described  in  Part  B. 

(Note:  The  following  review  criteria  reiterate 
collection  of  information  requirements 
contained  in  Part  F  of  this  announcement. 
These  requirements  are  approved  under  OMB 
Control  Number  0020-0062.) 

Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  Priority 
Areas  1.0  (Including  the  Set  Aside).  2.1, 
2.2,  and  3.0 

(a)  Criterion  I:  Organizational 
Capability  and  Capacity  (Maximum:  20 
points) 

(i)  Organization  Experience  in 
Program  Area  (sub-rating:  OS  points) 

Documentation  provided  indicates 
that  projects  previously  undertaken 
have  been  relevant  and  effective  and 
have  provided  permanent  benefits  to  the 
low-income  population. 

Organizations  which  propose 
providing  training  and  technical 
assistance  have  detaded  competence  in 
the  specific  program  priority  area  and  as 
a  deliverer  with  expertise  in  the  fields  of 
training  and  technical  assistance.  If 
applicable,  information  provided  by 
these  applicants  also  addresses  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 
The  applicant  has  provided  information 
concerning  the  relevant  experiences  and 


/ 


achievements  of  key  personnel  including 
board  members,  executive  staff  and 
project  management  staff  of  these 
organizations. 

Applicable  to  Priority  Area  1.0  Only 
The  applicant  has  demonstrated: 

— ^The  ability  to  implement  major 
activities  in  such  areas  as  business 
development  commercial 
development,  physical  development, 
or  financial  services; 

— ^The  ability  to  mobilize  dollars  from 
sources  such  as  the  private  sector 
(corporations,  banks,  etc.), 
foundations,  the  public  sector, 
including  State  and  local 
governments,  or  individuals; 

— ^That  it  has  a  sound  organizational 
structure  and  proven  organizational 
capability;  and 

— An  ability  to  develop  and  maintain  a 
stable  program  in  terms  of  business, 
physical  or  community  development 
activities  that  will  provide  needed 
permanent  jobs,  services,  business 
development  opportunities,  and  other 
benefits  to  community  residents. 

(ii)  Management  History  (sub-rating:  OS 
points) 

Applicant  has  a  history  of  soimd  and 
effective  management  practices  and 
where  it  has  been  a  recipient  of  other 
Federal  or  other  governmental  grants,  it 
has  also  detailed  that  it  has  consistently 
complied  with  financial  and  program 
progress  reporting  and  audit 
requirements.  The  applicant's  financial 
management  system  has  been  certified 
by  a  Certified  or  Licensed  Public 
Accountant  to  be  sufficient  to  protect 
adequately  any  Federal  funds  awarded 
under  the  application  submitted. 

(iii)  Staffing  and  Resources  (sub-rating: 
OS  points) 

The  application  fully  describes  (e.g. 
resume)  the  experience  and  skills  of  the 
project  director  who  is  not  only  well 
qualified  but  his/her  professional 
capabilities  are  relevant  to  the 
successful  implementation  of  the 
project.  If  the  key  staff  person  has  not 
yet  been  identified,  the  application 
contains  a  comprehensive  position 
description  which  indicates  that  the 
responsibilities  to  be  assigned  to  the 
project  director  are  relevant  to  the 
successful  implementation  of  the 
project  The  applicant  has  adequate 
facilities  and  physical  resources  to  carry 
out  successfully  the  work  plan  specified. 

(iv)  Staff  Responsibilities  (sub-rating:  0- 
5  points) 

The  assigned  responsibilities  of  the 
staff  are  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 


time  of  senior  staff  will  be  budgeted  to 
assure  timely  implementation  and  cost 
effective  management  of  the  project. 

(b)  Criterion  II:  Significant  and 
Beneficial  Impact  (Maximum:  30  points) 

The  application  contains  a  full  and 
accurate  description  of  the  proposed  use 
of  the  requested  financial  assistance. 
The  proposed  project  will  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  in 
the  areas  targeted.  Results  are 
quantifiable  in  terms  of  program  area 
expectations,  e.g.,  business  or  physical 
development  accomplished,  number  of 
jobs  saved/created,  number  of  units  of 
housing  rehabilitated,  etc.  The  OCS 
grant  funds,  in  combination  with  private 
and/or  other  public  resources,  are 
targeted  into  low-income  communities, 
distressed  communities,  and/or 
designated  enterprise  zones. 

(c)  Criterion  III:  Project  Implementation 
and  Evaluation  (Maximum:  30  points) 

(i)  Project  Implementation  Component 
(sub-rating:  0-25  points) 

The  work  plan  is  both  sound  and 
feasible.  The  project  is  responsive  to  the 
needs  identified  in  the  Analysis  of  Need. 
It  sets  forth  realistic  quarterly  time 
targets  by  which  the  various  work  tasks 
will  be  completed.  Critical  issues  or 
potential  problems  that  might  impact 
negatively  on  the  project  are  defined 
and  the  project  objectives  can  be 
attained  notwithstanding  any  Mich 
potential  problems. 

For  proposals  submitted  under 
Priority  AJea  1.0:  In  those  cases  where  it 
is  appropriate  to  the  project/venture, 
there  is  a  valid  Business  Plan  that  is 
complete  and  feasible. 

(ii)  Evaluation  Component  (sub-rating: 
OS  points) 

The  application  includes  a  self- 
evaluation  component.  The  evaluation 
data  collection  and  analysis  procedures 
are  specifically  oriented  to  assess  the 
degree  to  which  the  stated  goals  and 
objectives  are  achieved.  Qualitative  and 
quantitative  measures  refiective  of  the 
scheduling  and  task  delineation  are 
used  to  the  maximum  extent  possible. 
This  component  indicates  the  ways  in 
which  the  applicant  would  intergrate 
qualitative  and  quantitative  measures  of 
accomplishment  and  specific  data  into 
its  program  progress  reports  required  by 
OCS  from  all  grantees. 

(d)  Criterion  IV:  Public— Private 
Partnerships  (Maximum:  IS  points) 

In  addition  to  the  required  matching 
funds,  the  application  documents  that 
the  applicant  will  mobilize  from  public 
or  private  sources  additional  project 


support  and  assistance  which  will 
directly  benefit  the  project. 

(e)  Criterion  V:  Budget  Appropriateness 
and  Reasonableness  (Maximum:  5 
points) 

Funds  requested  are  commensurate 
with  the  level  of  effort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  project  The  application  includes  a 
detailed  budget  breakout  for  each  of  the 
budget  categories  in  Part  III,  Section  B  of 
the  SF  424.  The  estimated  cost  to  the 
government  of  the  project  also  is 
reasonable  in  relation  to  the  value  of  the 
anticipated  results. 

Part  E — Contents  of  Applicadon 
Package  and  Application 

(Approved  by  the  Office  of 
Management  and  Budget  under  Control 
Number  0920-0062.) 

1.  Application  Package 

Each  application  submission  must 
include: 

a.  A  signed  original  and  four  additional 
copies  of  the  application. 

— Page  limitations: 

•  10  pages — ^This  limitation  covers  the 
following  items  to  be  submitted  under 
Part  IV  of  the  SF-424;  Eligibility 
Confirmation,  Analysis  of  Need,  Project 
Design,  Evaluation  Component, 
Organizational  Experience  in  Program 
Area,  Management  History,  Staffing  and 
Resources,  and  Staff  Responsibilities. 

•  20  pages — ^This  limitation  covers  the 
Business  Plan,  where  required. 

•  20  pages — ^This  limitation  covers  the 
SF-424,  Parts  1,  II,  and  III  (including 
attachments)  and  all  other  materials 
such  as  relevant  portions  of  the  Articles 
of  Incorporation,  Bylaws,  resumes  or 
position  descriptions,  CPA 
Certifications,  clearinghouse  comments, 
etc. 

— ^The  original  must  bear  original 
signatures  of  the  certifying 
representative  of  the  applicant 
organization. 

— ^Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for 
review  purposes.  Therefore, 
applications  must  be  submitted  on  6V^ 
x  11  inch  paper  only.  They  must  not 
include  colored,  oversized  or  folded 
materials.  Do  not  include 
organizational  brochures  or  other 
promotional  materials,  slides,  films, 
clips,  etc.  in  the  proposal.  They  will  be 
discarded  if  included. 

— ^Applications  should  be  submitted  in 
ringbinders  that  will  allow  for  easy 
separation  and  reassembly. 
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— While  applications  must  be 
comprehensive,  OCS  encourages 
conciseness  and  brevity  in  the 
presentation  of  materials  and  cautions 
the  applicant  to  avoid  unnecessary 
duplication  of  information. 
Failure  to  comply  with  the  above 

formatting  requirements  may  result  in 

disqualification  and  return  of  an 

application. 

b.  A  self-addressed,  stamped  postcard 
so  that  acknowledgment  of  receipt  can 
be  returned. 

(This  requirement  applies  even  if  the 
application  is  accompanied  by  a  "return 
receipt  requested  card".)  Please  note  the 
following: 

— All  applications  will  be  assigned  an 
identification  number  which  will  be 
noted  on  the  acknowledgment.  This 
number  and  the  program  priority  area 
must  be  referred  to  in  all  subsequent 
communication  with  OCS  concerning 
the  application.  If  an  acknowledgment 
is  not  received  within  three  weeks 
after  the  deadline  date,  please  notify 
FSA  by  telephone  (202)  252-4583. 

2.  Contents  of  Applications 

Eacy  copy  of  the  application  must 
contain  in  the  order  listed  each  of  the 
following: 

a.  A  Table  of  Contents  with  page 
numbers  noted  for  each  major  section 
and  subsection  of  the  proposal  and  each 
section  of  the  appendices.  Each  page  in 
the  application,  including  those  in  all 
appendices,  must  be  numbered 
consecutively. 

b.  A  Standard  Form  424  (see 
Attachment  B.)  The  SF-424  should  be 
completed  in  accordance  with 
instructions  found  in  Part  F  of  this 
announcement.  As  completed,  the  SF- 
424  should  include:  Part  I.  Federal 
Assistance  including  justification  for 
indicating  a  grant  period  exceeding  12 
months;  Part  II,  Project  Approval 
Information;  Part  III,  Budget 
Information — Sections  A  through  F  with 
attachments  including  a  detailed  budget 
breakdown  for  Section  B  and 
documentation  of  required  matching 
funds  (if  applicable);  and  Part  IV,  Project 
Narrative  and,  for  applications 
submitted  under  Priority  Area  1.0,  a 
complete  Business  Plan.  (See  Part  F, 
Section  4.c,  for  detailed  instructions  on 
completing  the  Business  Plan.) 

c.  Form  HHS  441,  Assurance  of 
Compliance  with  the  Department  of 
Health  and  Human  Services  Regulation 
Under  Title  VI  of  the  Civil  Rights  Act  of 
1964.  (See  Attachment  C.) 

d.  Form  HHS  641,  Department  of 
Health  and  Human  Services  Assurance 
of  Compliance  with  Section  504  of  the 


Rehabilitation  Act  of  1973.  as  amended. 
(See  Attachment  D.) 

Part  F — Instructions  for  Completing 
Applications 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  0070-0062} 

The  forms  attached  to  this 
announcement  shall  l>e  used  to  apply  for 
funds  for  all  priority  areas  described  in 
this  announcement 

It  is  suggested  that  you  reproduce  the 
SF  424  and  type  your  application  on  the 
copy.  If  an  item  on  the  SF-424  cannot  be 
answered  or  does  not  appear  to  be 
related  or  relevant  to  the  assistance 
requested,  write  "NA"  for  "not 
applicable."  Prepare  your  application  in 
accordance  with  the  following 
instructions. 

1.  SF-^24.  PARTI. 

Section  I  of  Part  I.  SF-424 

Applicants  shall  complete  all  items  in 
Section  I.  If  additional  space  is  needed, 
insert  an  asterisk  (*)  and  use  the 
remarks  section  (Part  I.  Section  IV). 

Item 

1.  Mark  "Application"  when  used  as  a 
grant  application.  (The  applicant,  unless 
otherwise  advised  by  the  State  or  area- 
wide  clearinghouse  shall  use  a  copy  of 
the  SF-424  Part  I  as  a  notification  of 
intent  to  apply  for  Federal  Assistance  in 
accordance  with  procedures  established 
by  these  clearinghouses  and  Executive 
Order  12372.  When  used  for  this 
purpose,  mark  "Notice  of  Intent".] 

2a.  Applicant's  own  control  number,  if 
desired. 

2b.  Date  Section  I  is  prepared. 

3a.  All  applicants  shall  enter  the 
number  assigned  by  State 
clearinghouses  or,  if  delegated  by  State, 
by  area-wide  clearinghouse(s). 
Applications  submitted  to  OCS  must 
contain  this  identifier  if  provided  by  the 
applicable  State/area-wide 
clearinghouse(s).  If  in  doubt,  consult 
your  clearinghouse(s). 

3b.  Date  applicant  notified  of 
clearinghouse(s)  identifier  code(s). 

4a /4h.  Enter  legal  name  of  applicant/ 
recipient,  name  of  primary 
organizational  unit  which  will  undertake 
the  assistance  activity,  complete 
address  of  applicant,  name  and 
telephone  number  of  person  who  can 
provide  further  information  about  this 
request. 

IF  THE  PAYEE  WILL  BE  OTHER 
THAN  THE  APPUCANT,  ENTER  IN 
THE  REMARICS  SECTION  (SECTION 
IV  OF  PART  I).  UNDER  THE  HEADING 
"PAYEE".  THE  PAYEES  NAME. 
DEPARTMENT  OR  DIVISION. 
COMPLETE  ADDRESS  AND 


EMPLOYER  IDENTfflCATlON 
NUMBER.  AS  ASSIGNED  BY  THE 
INTERNAL  REVENUE  SERVICE,  OR 
THE  DHHS  ENTITY  NUMBER,  IF 
KNOWN. 

If  an  individual's  name  and/or  title  is 
desired  on  tlie  payment  instrument,  the 
name  and/or  title  of  the  designated 
individual  must  be  specified. 

5.  Enter  Employer  Identification 
Number  of  applicant  as  assigned  by 
Internal  Revenue  Service.  If  the 
applicant  organization  has  been 
assigned  a  DHHS  entity  number 
consisting  of  the  IRS  employer 
identification  number  prefixed  by  "1" 
and  suffixed  by  a  two-digit  number, 
enter  the  full  entity  number.  If  applicant 
has  other  grants  with  DHHS  and  has 
been  assigned  a  Payee  Identification 
Number  (PIN),  enter  this  PIN  in 
parenthesis  ( )  beside  employer 
identification  number. 

6a.  Enter  the  Catalog  of  Federal 
Domestic  Assistance  number  assigned 
to  the  program  under  which  assistance 
is  requested.  The  Catalog  of  Federal 
Domestic  Assistance  numbers  for  the 
programs  under  this  Program 
Announcement  is  13,793. 

6b.  Enter  the  program  title  from 
Catalog  of  Federal  Domestic  Assistance. 
Abbreviate,  if  necessary. 

7.  Enter  a  title  and  appropriate 
description  of  project. 

8.  Enter  appropriate  letter  to  designate 
grantee  type — "City"  includes  town, 
township  or  other  municipality.  If  the 
grantee  is  other  than  that  listed,  specify 
type  on  "Other"  line  e.g..  Council  of 
Governments.  Note:  Non-profit 
organizations  must  submit  proof  of  non- 
profit status. 

9.  Enter  Governmental  unit  where 
signihcant  and  meaningful  impact  could 
be  observed.  List  only  largest  unit  or 
units  affected,  such  as  state,  county,  or 
city.  If  an  entire  unit  is  affected,  list  it 
rather  than  sub-units. 

10.  Identify  estimated  number  of 
persons  directly  benefiting  from  project 
as  described  in  the  program  narrative 
(SF-^24,  Pari  IV). 

11.  All  applicants  for  grant  funds 
under  this  F^gram  Announcement 
should  enter  the  letter  "A". 

12.  Enter  amount  requested  or  to  be 
contributed  during  the  funding/budget 
period  by  each  contributor.  Item  12  must 
include  all  funding  for  the  proposed 
project  including  all  non-OCS  funds 
which  the  applicant  plans  to  mobilize. 

NOTE:  WHEN  COMPLETING  Item 
12a.  "FEDERAL"  FUNDING  IS  TO  BE 
TAKEN  TO  REFER  TO  THE 
REQUESTED  OCS  FUNDING  ONLY. 
ALL  OTHER  FEDERAL  FUNDS  ARE  TO 
BE  INCLUDED  IN  ITEM  12e  "OTHER." 


Section  IV  of  Part  I  (reverse  side  of  page 
1)  must  include  a  further  two  columns 
detailing  item  12  (b  through  e)  in  which 
public  funds  are  distinguished  from 
private  funds,  and  in  which  total 
mobilized  funds  (including  12b.  12c  12d 
and  12e)  are  divided  into  separate 
public  and  private  funds  components  by 
source.  Where  allowable  the  value  of  in- 
kind  contributions  will  be  included.  Item 
definitions:  12a.  amount  requested  from 
OCS;  12b.  amount  applicant  will 
contribute:  12c.  amount  from  State,  if 
applicant  is  not  a  State;  12d.  amount 
from  local  government  if  applicant  is 
not  a  local  government  12e.  amount 
from  any  other  sources  INCLUDING 
NON-OCS  FEDERAL  FUNDS. 

13a.  The  Congressional  District 
identified  by  its  State  and  number 
should  correspond  with  the  applicant's 
address  under  item  4  above. 

13b.  Enter  the  number  of  the 
Congressional  District(s)  and  State(s) 
where  most  of  the  actual  work  of  the 
project  will  be  accomplished.  If  city- 
wide  or  State-wide  covering  several 
Districts,  write  "City-wide"  or  "State- 
wide". 

14.  Enter  appropriate  letter. 
DeBniUons  are: 

a.  New:  A  submittal  for  the  first  time 
for  a  new  project  or  project  period. 

b.  Renewal:  Not  applicable  to  these 
OCS  programs. 

c.  Revision:  Not  applicable  at  this 
time. 

d.  Continuation:  Not  applicable  to 
these  OCS  programs. 

e.  Augmentation:  Not  applicable  to 
these  OCS  programs. 

15.  Enter  approximate  date  project  is 
expected  to  begin.  (Most  budget  periods 
will  be  for  12  months  but  may  be  as  long 
as  24  months.) 

16.  Enter  estimated  number  of  months 
to  complete  project  after  Federal  funds 
are  available.  If  budget  period  is  other 
than  12  months,  check  item  21  and 
provide  justification  for  such.  If  the 
project  is  intended  to  continue  beyond 
the  OCS  grant  expiration  date,  the 
applicant  must  demonstrate  in  Part  IV  of 
the  SF-^24  that  it  will  be  able  to 
continue  project  operations  with  other 
sources  of  funding. 

17.  Not  applicable  at  this  time. 

18.  Estimated  date  application  will  be 
submitted  to  Federal  agency. 

19.  Indicate  Federal  agency  to  which 
this  request  is  addressed,  i.e.  HHS/FSA. 
Washington.  D.C..  20201. 

20.  Write  "NA". 

21.  Check  appropriate  box  as  to 
whether  Part  I,  Section  IV  of  SF-424 
contains  remarks  and/ or  additional 
"remarks"  sheets  are  attached.  f 


Section  II  of  Part  I  SF-424 

Applicants  shall  always  complete 
items  22a  or  22b  as  well  as  23a  and  23b. 
An  explanation  follows  for  each  item. 

22a  and  b.  Self  explanatory. 

23a.  Enter  name  and  tiUe  of 
authorized  representative  of  legal 
applicant. 

23b.  Self  explanatory.  Note: 
Authorized  representative  must 
personally  execute  this  document. 

Note:  APPUCANT  COMPLETES 
ONLY  SECTIONS  I  AND  H  OF  PART  L 
SECTION  in  IS  COMMUTED  BY  THE 
FEDERAL  AGENCY  TO  WHOM 
APPUCATION  IS  BEING  MADE. 

2.  SF-424.  PART II 

Negative  answers  will  not  require  an 
explanation  unless  the  responsible 
program  office  requests  more 
information  at  a  later  date.  All  "Yes" 
answers  must  be  explained  on  a 
separate  page  in  accordance  with  these 
instructions. 

Item  1 — Provide  the  name  of  the 
governing  body  establishing  the  priority 
system  and  the  priority  rating  assigned 
to  this  project.  If  the  priority  rating  is  not 
available,  give  the  approximate  date 
that  it  will  be  obtained. 

Item  2 — ^Provide  the  name  of  the 
agency  or  board  which  issued  the 
clearance  and  attach  the  documentation 
of  status  or  approval.  If  the  clearance  is 
not  available,  give  the  approximate  date 
that  it  will  be  Stained. 

Item  3 — ^Furnish  the  name  of  the 
approving  agency  and  the  approval  date. 
If  the  approval  has  not  been  received, 
state  approximately  when  it  will  be 
obtained. 

Item  4 — Show  whether  the  approved 
comprehensive  plan  is  State,  local  or 
regional;  or.  if  none  of  these,  explain  the 
scope  of  the  plan.  Give  the  location 
where  the  approved  plan  is  available  for 
examination,  and  state  whether  this 
project  is  in  conformance  with  the  plan. 
If  the  plan  is  not  available,  explain  why. 

Item  5 — Show  the  population  residing 
or  working  on  the  Federal  installation 
who  will  benefit  from  this  project. 
(Federally  recognized  Indian 
reservations  are  not  "Federal 
Installations".) 

Item  e— Show  the  percentage  of  the 
project  work  that  will  be  conducted  on 
Federally-owned  land  or  leased  land. 
Give  the  name  of  the  Federal 
installation  and  its  location. 

Item  7— Briefly  describe  the  possible 
beneficial  and/or  harmful  effect  on  the 
environment  because  of  the  proposed 
project  If  an  adverse  environmental 
effect  is  anticipated,  explain  what  action 
will  be  taken  to  minimize  it 


Item  8 — State  the  number  of 
individuals,  families,  businesses,  or 
farms  this  project  will  displace,  if  any. 

Item  9 — Show  the  Catalog  of  Federal 
Domestic  Assistance  number  (13.793). 
the  program  number,  the  type  of 
assistance,  the  status,  the  amount  of 
each  project  where  there  is  related 
previous,  pending  or  anticipated 
assistance  from  another  funding  source. 

Item  9  will  generally  be  answered  in 
the  affirmative,  particularly  for 
community  economic  development 
applications.  Whenever  it  is  answered 
in  the  affirmative  (i.e.  whenever  items 
12c,  12d,  or  12e  of  Part  I  have  non-zero 
entries).  Part  II  must  be  accompanied  by 
additional  documentation  which 
identifies  the  source  of  all  of  the  State, 
local  and  other  funds  listed  in  item  12  of 
Part  I  of  the  SF  424.  This  documentation 
must  include  assurances  of  the 
availability  of  these  funds.  Funds 
previously  awarded  for  this  project  but 
yet  to  be  expended  must  be  evidenced 
by  copies  of  applications  to.  and  award 
documents  or  letters  of  commitment 
from,  the  expected  source  of  these 
funds.  OCS  reserves  the  right  to  contact 
these  sources  regarding  anticipated 
funding  or  previous  assistance. 

3.  SF-424,  PART  III 

IN  COMPLETING  THESE  SECTIONS 
THE  "FEDERAL"  FUND/BUDGET 
ENTRIES  WILL  RELATE  TO  THE 
REQUESTED  OCS  DISCRETIONARY 
FUNDS  ONLY.  AND  "NON-FEDERAL " 
WILL  INCLUDE  MOBILIZED  FUNDS 
FROM  ALL  OTHER  SOURCES— 
APPUCANT.  STATE.  LOCAL  AND 
OTHER.  FEDERAL  FUNDS  OTHER 
THAN  REQUESTED  OCS 
DISCRETIONARY  FUNDING  SHOULD 
BE  INCLUDED  IN  "NON-FEDERAL" 
ENTRIES. 

The  budget  forms  in  Part  III  of  SF  424 
are  only  to  be  used  to  present  grant 
administrative  costs  and  major  budget 
categories.  Financial  data  that  is 
generated  as  part  of  a  project  Business 
Plan  or  other  internal  project  cost  data 
must  be  separate  and  should  appear  as 
part  of  the  project  Business  Plan  or  other 
project  implementation  data. 

Sections  A  and  D  of  Part  III  must 
contain  entries  for  both  Federal  (OCS) 
and  non-Federal  (mobilized)  funds. 
Section  B  contains  entries  for  Federal 
(OCS)  funds  only.  Section  C  contains 
entries  for  non-Federal  (mobilized) 
funds  only.  Clearly  identified 
continuation  sheets  in  SF-424.  Part  III 
format  should  be  used  as  necessary. 
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Section  A — Budget  Summary 
Lines  1-4 

Col.  (a):  Enter  on  Line  1  under  Column 

(a)  "Administrative,  applicant";  enter  on 
Line  2  under  Column  (a) 
"Administrative,  project";  enter  on  Line 
3  under  Column  (3J  "Working  Capital": 
enter  on  Line  4  under  Column  (a)  "Fixed 
Assets". 

Col.  (b):  Enter  on  Line  1  under  Column 

(b)  the  Program  Announcement  Number 
OCS-69-1.  Enter  on  Line  2  under 
Column  (b)  the  appropriate  Catalog  of 
Federal  Domestic  Assistance  number 
(13.793). 

Col.  (cHs)'  For  new  applications, 
leave  Columns  (c)  and  (d)  blank.  For 
each  line  entry,  enter  in  Columns  (e),  (f). 
and  (g)  the  appropriate  amounts  needed 
to  support  the  project  for  the  budget 
period. 

Line  5 

Enter  the  totals  for  all  columns 
completed,  (c)  through  (g). 

Section  B — Budget  Categories 

Columns  (1H5):  In  OCS  applications, 
it  is  only  necessary  to  complete 
Columns  (1)  and  (5).  For  the  project 
entered  in  Column  1,  enter  the  total 
requirements  for  OCS  Federal  funds  by 
the  Object  Class  Categories  of  this 
section. 

Allowability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in 
Sub-part  Q  of  45  CFR  Part  74. 

Personnel — Line  6a:  Enter  the  total 
costs  of  salaries  and  wages  of 
applicant/grantee  staff  only.  Do  not 
include  costs  of  consultants  or  personnel 
costs  of  delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits — Line  6b:  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  Line  6.j. 
Provide  a  breakdown  of  amounts  and 
percentages  that  comprise  fringe  beneflt 
costs. 

Travel — Line  6c:  Enter  total  costs  of 
out-of-town  travel  by  employees  of  the 
project.  Do  not  enter  costs  for 
consultant's  travel,  pr  local 
transportation.  Provide  justification  for 
requested  travel  costs.  (See  Line  6h  and 
Section  F,  Line  21,  for  additional 
instructions). 

Equipment — Line  6d:  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
"Non-expendable  personal  property" 
means  tangible  personal  property 
having  a  useful  life  of  more  than  two 
years  and  an  acquisition  cost  of  $500  or 
more  per  unit.  An  applicant  may  use  its 
own  definition  of  non-expendable 


personal  property,  provided  that  such  a 
defmition  would  at  least  include  all 
tangible  personal  property  as  defined  in 
the  preceding  sentence.  (See  Section  F, 
Line  21  for  additional  requirements). 

Supplies — Line  6e:  Enter  the  total 
costs  of  all  tangible  personal  property 
(supplies)  other  than  that  included  on 
line  6d. 

Contractual — Line  6f:  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  line*  such  as 
equipment,  supplies,  eta)  and,  (2) 
contracts  with  secondary  recipient 
organizations  including  delegate 
agencies  and  speciHc  project(s)  or 
businesses  to  be  financed  by  the 
applicant.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individual  service 
contractors  on  this  line.  If  available  at 
the  time  of  application,  attach  a  list  of 
contractors  indicating  the  name  of  the 
organization,  the  purpose  of  the  contract 
and  the  estimated  dollar  amount  of  the 
award.  If  the  Name  of  Contractor,  Scope 
of  Work,  Estimated  Total  are  not 
available  or  have  not  been  negotiated, 
include  in  Line  h,  "Other". 

Note:  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  program 
to  another  agency,  the  applicant/grantee 
must  submit  Sections  A  and  B  of  Part  lU. 
Budget  Section,  completed  for  each 
delegate  agency  by  agency  title,  along 
with  the  required  supporting  information 
referenced  in  the  applicable 
instructions.  The  total  costs  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6(f).  Provide  back-up 
documentation  identifying  name  of 
contractor,  purpose  of  contract  and 
major  cost  elements. 

Construction — Line  6g:  Enter  the  costs 
of  renovation  or  repair.  Provide 
narrative  justification  and  break-down 
of  costs. 

Other— Line  6h:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to,  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel),  space  and 
equipment  rentals,  printing  and 
publication,  computer  use,  training  costs 
including  tuition  and  stipends,  training 
service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Total  Direct  Charges— Line  ei:  Show 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — Line  6j:  Enter  the 
total  amount  of  indirect  costs.  If  no 
indirect  costs  under  a  currently 


approved  agreement  are  requested  enter 
"none".  This  line  should  be  used  only 
when  the  applicant  (except  local 
governments)  currently  has  an  indirect 
cost  rate  approved  by  the  Department  of 
Health  and  Human  Services  or  other 
Federal  agencies.  Please  enclose  a  copy 
of  current  rate  agreement.  Local 
governments  shall  enter  the  amount  of 
the  indirect  costs  determined  in 
accordance  with  the  Federal  agency's 
requirements.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  be  also  charged  as 
direct  costs  to  the  grant. 

Total — Line  6k:  Enter  the  total 
amounts  of  Lines  61  and  6j.  For  all  new 
applications  the  total  amount  shown  in 
Column  (5).  Line  6k.  should  be  the  same 
as  the  amount  shown  in  Section  A. 
Column  (e).  Line  5. 

Program  Income — Line  7:  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
support  and  that  generated  from 
matching  funds.  Do  not  add  or  subtract 
this  amount  from  the  budget  total.  Show 
the  nature  and  source  of  income  in  the 
program  narrative  statement  in  Part  IV 
of  the  SF-424. 

Section  C— Non-Federal  Resources 

Line  8-11:  Enter  amounts  of  "non- 
Federal"  resources  that  will  be  used  to 
support  the  project.  ("Non-Federal" 
resources  mean  other  than  those  OCS 
funds  for  which  the  applicant  is 
applying.  Therefore,  matching  funds 
from  other  Federal  programs,  such  as 
the  )ob  Training  Partnership  Act 
program,  should  be  entered  on  these 
lines.)  Provide  a  brief  explanation,  on  a 
separate  sheet,  showing  the  type  of 
contribution  and  whether  it  is  in  cash  or 
in-kind.  The  firm  commitment  of  these 
required  funds  must  hf  documented  and 
submitted  with  the  application.  Also  if 
the  applicant  is  proposing  to  use  any 
block  grant  funds  other  than  those 
provided  under  the  Job  Training 
Partnership  Act  or  the  Social  Services 
Block  Grant  Program,  the  legality  of 
such  use  must  be  documented  and  a 
statement  made  explaining  how  these 
funds  can  be  diverted  to  this  project 
while  maintaining  previous  anti-poverty 
efforts.  Failure  to  provide  the  required 
documentation  may  make  the 
application  ineligible  for  funding.  Except 
in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  from  the 
organization(s)/ individuals  from  which 
funds  will  be  received. 
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When  the  contribution  is  in  the  form 
of  in-kind,  show  the  basis  for 
computation  including: 

(1)  Numbers  and  types  of  volunteers 
and  rates  at  which  their  services  are 
valued; 

(2)  Valuation  of  donated  space  to  be 
used  in  the  project,  including  the  number 
of  square  feet  and  the  annual  rental 
value  assigned  per  square  foot. 

(3)  Determination  of  use  allowance  for 
grantee-owned  space.  (Include 
statement  whether  space  was  purchased 
or  constructed,  totally  or  in  part,  with 
federal  fiinds  for  items  (2)  and  (3)); 

(4)  Type  and  value  of  other  in-kind 
contributions  expected. 

NOTE:  SPECULATIVE  MATCH,  OR 
MATCH  BASED  ON  INDEPENDENT 
CONTINGENQES  (SUCH  AS  RECEIPT 
OF  ANOTHER  GRANT)  WILL  NOT  BE 
COUNTED  TOWARDS  THE 
MATCHING  REQUIREMENT. 

Column  (a):  Enter  the  project  title. 

Column  (b):  Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made  by 
the  applicant. 

Column  (c):  Enter  the  State 
contribution.  If  the  applicant  is  a  State 
agency,  enter  the  non-Federal  funds  to 
be  contributed  by  the  State  other  than 
the  applicant  State  agency. 

Coiunui  (d):  Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e):  Enter  the  total  of  Columns 
(b).  (c).  and  (d). 

Line  12 — Enter  the  total  of  each 
Columns  (b)  throu^  (e).  The  amount  in 
Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (f).  Section  A. 

Section  D— Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  Federal 
(OCS)  cash  needed  for  this  grant,  by 
quarter,  during  the  budget  period. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  budget  period. 

Line  15 — Enter  the  total  of  amounts  on 
Lines  13  and  14. 

Section  E— Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  ofProject(s) 

No  entries  are  required  for  OCS 
grants. 

Section  F— Other  Budget  Information 

Line  21 — Use  this  space  and 
continuation  sheets  as  necessary  to  fully 
explain  and  justify  the  major  items 
included  in  the  budget  categories  shown 
in  Section  B.  Include  sufficient  detail  to 
facilitate  determination  of  allowability, 
relevance  to  the  project,  and  cost 
benefits.  Particular  attention  must  be 
given  to  the  explanation  of  any 
requested  direct  cost  budget  item  which 
requires  explicit  approval  by  the  Federal 


agency.  Budget  items  which  require 
identification  and  justification  shall 
include,  but  not  be  limited  to,  the 
following: 

A.  Salary  amounts  and  percentage  of 
time  worked  foe  those  key  individuals 
who  are  identified  in  the  project 
narrative: 

B.  Any  foreign  travel; 

C.  A  list  of  all  equipment  and 
estimated  cost  of  each  item  to  be 
purchased  wholly  or  in  part  with  grant 
funds  which  meet  the  definition  of 
nonexpendable  personal  property 
provided  on  Line  6d,  Section  B.  Need  for 
equipment  must  be  supported  in 
program  narrative; 

D.  Contractual:  Major  items  or  groups 
of  smaller  items;  and 

E.  Other:  group  into  major  categories, 
all  costs  for  consultants,  local 
transportation,  space,  rental,  training 
allowances,  staff  training,  computer 
equipment,  etc.  Provide  a  complete 
breaJcdown  of  all  costs  that  make  up  this 
category. 

Matching  funds  should  also  be  broken 
out  in  the  same  manner  as  required  for 
Federal  funds  in  A  through  B  above. 

Line  22— Enter  the  type  of  HHS  or 
other  Federal  agency  approved  indirect 
rate  (provisional,  predetermined,  final  or 
fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied  and 
the  total  indirect  expense.  Also,  enter 
the  date  the  rate  was  approved,  where 
applicable.  Attach  a  copy  of  rate 
agreement. 

Line  23 — Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  any  SF-424.  Part  III  entries. 

4.  SF-424.  PART IV 

Each  narrative  should  include  the 
following  major  sections: 

a.  Eligibility  Confirmation 

b.  Analysis  of  Need 

c.  Project  Design  (Work  Program) 

d.  Evaluation  Component 

e.  Organizational  Experience  in  Program 
Area 

f  Management  History 
g.  Staffing  and  Resources 
h.  Staff  Responsibilities 

Part  rV  of  the  SF-424  (Program 
Narrative)  must  address  the  specific 
concerns  mentioned  under  the  relevant 
priority  area  description  in  Part  B.  The 
narrative  should  provide  information  on 
how  the  application  meets  the 
evaluation  criteria  in  Part  D.  Section 
5.C.,  of  this  Program  Announcement  and 
should  follow  the  format  below: 

a.  Eligibility  Confirmation.  This 
section  must  explain  how  the  applicant 
has  complied  with  each  of  the  basic 


requirements  listed  in  Part  D,  5.b.  (l)-{6). 
i.e.:  (1)  That  the  applicant  meets  the 
eligibility  requirements  for  the  Priority 
Area  under  which  funds  are  being 
requested;  (2)  the  application  contains 
only  one  project  which  responds  to  one 
of  the  priority  areas  in  the 
announcement;  (3)  the  application 
clearly  targets  the  specific  outcomes  and 
benefits  of  the  project  to  low-income 
participants  and  beneficiaries;  (4)  the 
minimum  prescribed  amounts  of  private 
and/or  public  sector  funds  have  been 
firmly  committed  when  such  match  is 
required;  (5)  the  amount  of  funds 
requested  does  not  exceed  the  limits 
indicated  in  Part  C,  Section  2.  for  the 
appropriate  priority  area;  and  (6)  the 
application  addresses  the  purposes 
described  in  Part  B.  of  the 
announcement. 

b.  Analysis  of  Need.  The  application 
should  include  a  description  of  the 
target  area  and  population  to  be  served 
as  well  as  a  discussion  of  the  nature  and 
extent  of  the  problem  to  be  solved. 

c.  Project  Design  (Work  Program). 
The  application  must  contain  a  detailed 
and  specific  work  program  that  is  both 
sound  and  feasible.  It  must  set  forth 
realistic  quarterly  time  targets  by  which 
the  various  work  tasks  will  be 
completed.  (Because  quarterly  time 
schedules  are  used  by  OCS  as  a  key 
instrument  to  monitor  progress,  failure 
to  include  these  time  targets  may 
seriously  reduce  an  applicant's  point 
score  in  this  criterion.)  It  must  identify 
critical  issues  or  potential  problems  that 
might  impact  negatively  on  the  project 
and  it  must  indicate  how  the  project 
objectives  will  be  attained 
notwithstanding  any  such  potential 
problertis. 

Projects  funded  under  this 
announcement  must  produce  permanent 
and  measurable  results  that  will  reduce 
the  incidence  of  poverty  in  the  areas 
targeted.  The  OCS  grant  funds,  in 
combination  with  private  and/or  other 
public  resources,  must  be  targeted  into 
low-income  communities,  distressed 
communities,  and/or  designated 
enterprise  zones.  Projects  must  be 
designed  to  achieve  the  specific  program 
priority  area  objectives  defined  in  this 
Program  Announcement. 

If  an  applicant  is  proposing  a  project 
which  will  affect  a  property  listed  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended.  If  there  is  any 
question  as  to  whether  the  property  is 
listed  in  or  eligible  for  inclusion  in  the 
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National  Register  of  Historic  Places, 
applicant  should  consult  with  the  State 
Historic  Preservation  Officer.  (See 
Attachment  E,  item  12  for  additional 
guidance.)  The  applicant  should  contact 
OCS  early  in  the  development  of  its 
application  to  OCS  for  instructions 
regarding  compliance  with  the  Act  and 
data  required  to  be  submitted  to  the 
Department  of  Health  and  Human 
Services.  Failure  to  comply  with  the 
cited  Act  may  result  in  the  application 
being  ineligible  for  consideration  for 
funding. 

The  following  are  speciHc  items  to  be 
addressed  for  each  of  the  priority  areas: 

Priority  Area  1.0:  Urban  and  Rural 
Community  Economic  Development 

Following  are  examples  of  specific 
impact  measures  for  this  priority  area: 
The  numl>er  of  new  permanent  direct 
jobs  or  ownership  opportunities  to  be 
created  for  low-income  residents, 
especially  those  individuals  being 
served  by  public  assistance  programs  of 
the  area  that  the  project  is  intended  to 
serve:  the  number  of  such  jobs 
maintained:  increase  in  taxes  paid;  new 
technical  skills  development  and 
associated  career  opportunities  for  low* 
income  community  residents; 
development  of  the  community's 
economic  and  physical  assets;  the 
amount  of  non-Discretionary  Program 
dollars  to  be  mobilized  and  the  degree 
of  involvement  by  private  sector 
individuals,  corporations,  and 
foundations  in  the  implementation  of  the 
project. 

Each  application  submitted  under 
Priority  Area  1.0  also  must  include  a 
complete  Business  Plan  as  part  of  its 
project  work  plan  where  such  a 
Business  Plan  is  appropriate  to  the 
project/venture.  An  application  that 
does  not  include  a  Business  Plan  where 
one  is  appropriate  may  be  found  to  be 
non-responsive  and  the  application  may 
be  disqualified  and  returned  to  the 
applicant. 

The  Business  Plan  is  one  of  the  major 
components  that  will  be  evaluated  by 
OCS  to  determine  the  feasibility  of  an 
economic  development  project. 
Therefore,  the  Business  Plan  must  be 
well  prepared  and  address  all  the  major 
issues  noted  herein. 

The  following  guidelines  show  the 
necessary  sections  of  a  Business  Plan, 
and  what  should  be  included  in  each 
section. 

Use  of  these  guidelines  should  result 
in  a  complete  and  professional  Business 
Plan  of  not  more  than  20  pages  which 
makes  an  orderly  presentation  of  the 
facts  necessary  to  be  judged  responsive 
to  the  program  announcement. 


Because  the  guidelines  were  written 
to  cover  a  variety  of  possibilities,  rigid 
adherence  to  them  is  not  possible  nor 
even  desirable  for  all  projects.  For 
example,  a  plan  for  a  service  business 
would  not  require  a  discussion  of 
manufacturing  nor  product  design. 

Summary  Business  Plan:  A 1-2  page 
summary  of  the  Business  Plan  should  be 
a  brief  and  accurate  presentation  of  the 
highlights  of  the  project  and  its 
opportunities  and  should  include  the 
following: 

•  The  Project:  Indicate  when  the 
company  was  founded,  what  is  special 
or  unique  about  it  and  what  it  intends  to 
accomplish  in  this  project  for  which 
funds  are  being  requested.  Also  indicate 
what  in  the  background  of  the 
management  team  makes  its  members 
particularly  qualified  (e.g.  unique  know- 
how)  to  pursue  the  business  opportunity. 

•  Market  Opportunity:  Identify  and 
briefly  explain  the  market  opportunity. 
This  explanation  should  include 
information  on  the  size  and  growth  rate 
of  the  mariiet  for  the  business'  product 
or  service,  and  a  statement  indicating 
the  percentage  of  that  market  that  will 
be  captured.  A  brief  statement  about 
industrywide  trends  is  also  useful  and 
any  indication  of  plans  for  the 
expansion  of  the  initial  product  line 
should  be  included. 

•  Financial  Data:  State  sales  and 
profit  goals  for  the  three  years  following 
an  OCS  award.  State  clearly  the  size  of 
the  OCS  grant  request  for  investment 
purposes  and  all  other  funds  already 
obtained  or  committed. 

The  format  for  the  complete  Business 
Plan  is  as  follows: 

1.  The  Business  and  its  industry:  This 
section  should  describe  the  nature  and 
history  of  the  business  and  provide 
some  background  on  its  industry. 

A.  The  Business:  (legal  entity,  general 
business  category); 

B.  Description  and  Discussion  of 
Industry:  (Current  status  and  prospects 
for  the  industry); 

2.  Products  and  Services:  This  section 
deals  with  the  following: 

A.  Description:  Describe  in  detail  the 
products  or  services  to  be  sold. 

B.  Proprietary  Position:  Describe 
proprietary  features  if  any  of  product 
(patents,  trade  secrets). 

C.  Potential:  Features  of  the  product 
or  service  that  may  give  it  an  advantage 
over  the  competition. 

3.  Market  Research  and  Evaluation: 
(The  purpose  of  this  section  is  to  present 
sufficient  information  to  show  that  the 
product  or  service  has  a  substantial 
market  and  can  achieve  sales  in  the  face 
of  competition.) 


A.  Customers:  Who  are  the  actual  and 
potential  purchasers  for  the  product  or 
service  by  market  segment? 

B.  Market  Size  and  Trends:  What  is 
the  size  of  the  current  total  market  for 
the  product  or  service  offered? 

C.  Competition:  An  assessment  of  the 
strengths  and  weaknesses  of 
competitive  products  and  services. 

D.  Estimated  Market  Share  and  Sales: 
What  it  is  about  the  product  or  services 
that  will  make  it  saleable  in  the  face  of 
current  and  potential  competition. 

4.  Marketing  Plan:  The  marketing  plan 
should  detail  the  product  pricing, 
distribution,  and  promotion  strategies 
that  will  be  used  to  achieve  the 
estimated  market  share  and  sales 
projections.  The  marketing  plan  must 
describe  what  is  to  be  done,  how  it  will 
be  done  and  who  will  do  it.  The  plan 
should  address  the  following  topics — 
Overall  Marketing  Strategy.  Packaging, 
Service  and  Warranty,  Pricing, 
Distribution  and  Promotion. 

5.  Design  and  Development  Plans:  If 
the  product,  process  or  service  of  the 
proposed  venture  requires  any  design 
and  development  before  it  is  ready  to  be 
placed  on  the  maricet,  the  nature  and 
extent  and  cost  of  this  work  should  be 
fully  discussed.  The  section  should 
cover  items  such  as  Development  Status 
and  Tasks,  Difficulties  and  Risks, 
Product  Improvement  and  New 
Products,  and  Costs. 

6.  Manufacturing  and  (^rations 
Plan:  A  manufacturing  and  operations 
plan  should  describe  the  kind  of 
facilities,  plant  location,  space,  capital 
equipment  and  labor  force  (part  and/or 
fidl  time  and  wage  structure)  that  are 
required  to  provide  the  company's 
product  or  service. 

7.  Management  Team:  (The 
management  team  is  the  key  in  starting 
and  operating  a  successful  business.  The 
management  team  should  be  committed 
with  a  proper  balance  of  technical, 
managerial  and  business  skills  and 
experience  in  doing  what  is  proposed.) 
This  section  must  include  a  description 
of:  The  key  management  personnel  and 
their  primary  duties;  compensation  and/ 
or  ownership;  the  organizational 
structure.  Board  of  Directors; 
management  assistance  and  training 
needs;  and  supporting  professional 
services. 

8.  Overall  Schedule:  A  schedule  that 
shows  the  timing  and  interrelationships 
of  the  major  events  necessary  to  launch 
the  venture  and  realize  its  objectives. 
Prepare,  as  part  of  this  section,  a  month- 
by-month  schedule  that  shows  the 
timing  of  such  activities  as  product 
development,  market  planning,  sales 
programs,  production  and  operations. 


Sufficient  detail  should  be  included  to 
show  the  timing  of  the  primary  tasks 
required  to  accomplish  an  activity. 

9.  Critical  Risks  and  Assumptions: 
The  development  of  a  business  has  risks 
and  problems  and  the  Business  Plan 
should  contain  some  explicit 
assumptions  about  them.  Accordingly, 
identify  and  discuss  the  critical 
assumptions  in  the  Business  Plan  and 
the  major  problems  that  will  have  to  be 
solved  to  develop  the  venture.  This 
should  include  a  description  of  the  risks 
and  critical  assumptions  relating  to  the 
industry,  the  venture,  its  personnel,  the 
product's  market  appeal,  and  the  timing 
and  financing  of  the  venture. 

10.  Community  Benefits:  The  proposed 
project  must  contribute  to  economic, 
community  and  human  development 
within  the  project's  target  area.  A 
section  that  describes  and  discusses  the 
potential  economic  and  non-economic 
benefits  to  low-income  members  of  the 
community  must  be  included  as  well  as 
a  description  of  the  strategy  that  will  be 
used  to  identify  and  hire  individuals 
being  served  by  public  assistance 
programs. 

Among  the  benefits  that  merit 
discussion  are: 

•  Economic 

— number  of  permanent  jobs  that  will  be 

generated  or  maintained  in  each  of  the 

Hrst  three  years  of  the  project; 
— number  and  type  of  new  permanent 

employment  opportimities  for 

previously  unemployed  or 

underemployed  individuals; 
— number  of  skilled  jobs  and  the  number 

of  other  higher  paying  permanent  jobs; 
— number  of  these  jobs  that  will  be  filled 

by  poverty-level  project  area 

residents: 
— number  of  jobs  that  will  be  filled  by 

individuals  on  public  assistance; 
— ownership  opportunities  created  for 

poverty-level  project  area  residents; 
— purchase  of  goods  and  services  from 

local  suppliers;  increases  in  personal. 

property  and/or  business  taxes  paid. 

•  Human  Development 

— ^new  technical  skills  development  and 
associated  career  opportunities  for 
community  residents; 

— management  development  and 
training. 

•  Community  Development 

— development  of  community's  physical 

assets; 
— provision  of  needed,  but  currently 

unsupplied.  services  or  products  to 

community: 
— improvement  in  the  living 

environment. 

11.  The  Financial  Plan:  The  Financial 
Plan  is  basic  to  the  development  of  a 


Business  Plan.  Its  purpose  is  to  indicate 
the  project's  potential  and  the  timetable 
for  financial  self-sufficiency.  In 
developing  the  Financial  Plan,  the 
following  exhibits  must  be  prepared  for 
the  grant  year  and  for  each  of  the  next 
two  years  following  an  OCS  grant 
period: 
— a.  Profit  and  Loss  Forecasts — 

Quarterly  for  each  yean 
— b.  Cash  Flow  Projections — Quarterly 

for  each  year. 
— c.  Pro  Forma  Balance  Sheets — 

Quarterly  for  each  yean 
— d.  Initial  Sources  of  Project  Funds:  and 
~^.  Initial  Uses  of  Project  Funds;  and 
— e.  Any  Future  Capital  Requirements 

and  Sources. 

Priority  Area,  2.1,  Assistance  in  Rural 
Housing  Repairs  and  Rehabilitation 

Each  applicant  must  include  a  full 

discussion  of  the  project  including  the 

following  information: 

— Basic  Housing  Data  for  Targeted 
Area.  Information  on  the  status  of 
housing  in  the  targeted  area,  including 
but  not  limited  to  vacancy  rates, 
housing  deficiencies,  characteristics  of 
housing  units  to  be  repaired,  new 
construction  inventory,  property 
values,  rents  and  mortgage  rates. 
(While  speciHc  census  data  may  be 
included,  this  information  must  be 
project  specific.) 

— Priorities.  Provide  a  rationale  for  the 
strategies  and  priorities  for  which 
OCS  support  is  requested. 

— Participant  Application  Process.  A 
description  of  the  participant 
application  process  including:  (a) 
verification  of  participant  need  and 
income  eligibility,  (b)  proposed 
diagnostic  repair  forms  and  contract 
bid  procedures  (where  applicable), 
and  (c)  completion  verification  and 
quality  workmanship  assurance 
procedures. 

— Types  of  Work  to  be  Performed.  The 
quantitative  and  qualitative  measures 
in  the  work  plan  should  reflect  the 
types  of  work  to  be  performed,  e.g.  (a) 
technical  assistance  and  training  for 
each  proposed  organization/ 
community;  and/or  (b)  repairs  or 
rehabilitation  or  construction  work, 
noting  which  types  of  work  will  be 
done  in  order  to  bring  properties  up  to 
minimum  housing  standards, 
inspection  procedures  and 
construction  schedules.  Applications 
proposing  to  repair  or  rehabilitate 
low-income  rental  housing  (see  Part 
B..  Priority  Area  2.1.  regarding 
restrictions)  must  state  the  current 
rents  for  the  units  in  question  as  well 
as  what  rents  will  be  charged  for  the 
rehabilitated  units. 


—Job  Creation.  Data  regarding  the 
number  of  direct  jobs  that  will  be 
created  in  the  proposed  project,  noting 
the  number  of  low-income  residents 
that  will  be  trained  and/or  placed  in 
these  jobs. 

— Public-Private  Partnership.  A 
description  of  the  degree  of 
involvement  by  private  sector 
individuals,  corporations,  and 
foundations  in  the  implementation  of 
the  project  and  the  amount  of  dollars 
which  will  be  mobilized.  (These  data 
should  cover  only  those  personal  and 
dollar  resources  which  are  mobilized 
in  addition  to  those  required  to  meet 
the  match. 

Following  are  examples  of  specific 
impact  measures  for  this  priority  area: 
The  types  of  training  and  technical 
assistance  proposed  including  specific 
outcomes  of  such  assistance,  e.g. 
number  of  organizations  and  individuals 
trained,  the  proposed  number  of  on-site 
days  or  training  days  provided,  sample 
curricula;  the  number  of  sub-standard 
housing  units  to  be  repaired  and/or 
rehabilitated,  noting  by  number  those 
which  will  be  occupied  by  a  low-income 
owner  and/or  those  whidi  will  be  rental 
units;  the  number  of  low-income 
residents  who  will  be  helped  to 
purchase  or  acquire  adequate  housing; 
the  number  of  low-income  people  to  be 
employed  in  such  projects;  the  number 
of  units  to  be  converted  or  newly 
'  constructed;  total  non-Discretionary 
Program  dollars  mobilized;  justifications 
for  selecting  target  communities  that  are 
based  on  the  housing  needs  of  low- 
income  local  residents  and  which  show 
the  types  and  amounts  of  assistance  that 
have  been  provided  in  the  communities 
in  previous  years;  documentation,  in 
cases  of  new  construction,  that  there  is 
insufficient  existing  housing  stock  that 
can  be  economically  rehabilitated;  and 
evidence  that  rehabilitation  projects  are 
not  duplicative  of  programs  which  can 
be  funded  through  other  existing  Federal 
programs. 

Priority  Area  2.2,  Rural  Community 
Facilities  Development  (Water  and 
Waste  Wdter  Treatment  Systems 
Development) 

Each  applicant  must  include  a  full 
discussion  of  how  the  proposed  use  of 
funds  will  result  in  preservation  of  the 
quality  of  water  and  waste  water 
treatment  systems  for  the  rural  poor  and 
tangible  improvements  and  other 
benefits  such  as: 
— dissemination  of  information  on  water 

and  waste  water  programs  serving 

rural  communities; 
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— increased  local  expertise  and 

capability  in  water  and  waste  water 

development  and  engineering 

services; 
— assistance  to  rural  communities  in 

developing  the  capability  to  operate 

and  manage  water  and  waste  water 

facilities;  and 
^better  coordination  of  Federal,  State 

and  local  water  and  waste  water 
*   program  Hnancing  and  development 

to  assure  improved  service  to  rural 

communities. 

Following  are  examples  of  specific 
impact  measures  for  this  priority  area: 
The  number  of  rural  communitites  to  be 
provided  with  technical  and  advisory 
services;  the  number  of  rural  poor 
individuals  who  are  expected  to  be 
directly  served  by  applicant-supported 
improved  water  and  waste  water 
systems;  the  decrease  in  the  number  of 
inadequate  water  systems  related  to 
applicant  activity;  the  number  of  newly- 
estabhshed  and  applicant-supported 
treatment  systems  (all  of  the  above  may 
be  expressed  in  terms  of  equivalent 
connections);  the  increase  in  local 
capacity  in  engineering  and  other  areas 
of  expertise;  and  the  amount  of  non- 
Discretionary  Program  dollars  expected 
to  be  mobilized  which  are  in  addition  to 
those  mobilized  for  match  purposes. 

Applicants  who  define  measurable 
benefits  in  terms  of  equivalent 
connection  units  (ECUs)  should  indicate 
the  number  of  connection  units  to  be 
completed  during  the  grant  program 
year. 

Priority  Area  3.0  Assistance  to  Migrants 
and  Seasonal  Farmworkers 

Each  applicant  must  include  a  full 
discussion  of  the  proposed  project  and 
how  it  will  address  one  or  more 
farmworker  needs  as  described  in  Part 
B. 

Following  are  examples  of  specific 
impact  measures  for  this  priority  area: 
The  number  of  farmworkers  who  are 
expected  to  improve  their  agricultural 
skills  and  thus  improve  their  agricultural 
employment  situation;  the  number  of 
farmworkers/families  who  will  receive 
crisis  nutritional  relief,  emergency 
health  and  social  services  referrals  and 
assistance,  and  assistance  in  the 
development  of  self-help  systems  of 
food  production;  the  number  of 
farmworkers  who  are  expected  to  gain 
longer  term  or  permanent  private  sector 
employment  in  areas  outside  agriculture; 
the  number  of  farmworkers  who  will 
receive  help  in  the  areas  of  housing;  the 
number  of  housing  units  to  be  repaired 
or  rehabilitated;  the  degree  and  kind  of 
such  help;  the  amount  of  non- 
Discretionary  Program  dollars  expected 
to  be  mobilized  which  are  in  addition  to 


those  mobilized  to  meet  the  match 
requirement;  and  the  degree  of  private 
sector  involvement  that  will  be  utilized 
in  developing  and  carrying  out  proiects 
funded  under  this  announcement. 

d.  Evaluation  Component 

All  proposals  should  include  a  self- 
evaluation  component.  The  evaluation 
data  collection  and  analysis  procedures 
should  be  specifically  oriented  to  assess 
the  degree  to  which  (he  stated  goals  and 
objectives  are  achieved.  Qualitative  and 
quantitative  measures  reflective  of  the . 
scheduling  and  task  delineation  should 
be  used  to  the  maximum  extent  possible. 
This  component  should  indicate  the 
ways  in  which  the  potential  grantee 
would  integrate  qualitative  and 
quantitative  measures  of 
accomplishment  and  specific  data  into 
its  program  progress  reports  that  are 
required  by  CX]S  from  all  grantees. 

e.  Organizational  Experience  in  Program 
Area 

Each  applicant  must  document 
competence  in  the  specific  program 
priority  area  under  which  an  application 
is  submitted. 

Documentadon  must  be  provided 
which  addresses  the  relevance  and 
effectiveness  of  projects  previously 
undertaken  in  the  specific  priority  area 
for  which  funds  are  being  requested  and 
especially  their  cost  effectiveness,  the 
relevance  and  efiectiveness  of  any 
services  provided,  and  the  permanent 
benefits  provided  to  the  low-income 
population.  Applicants  with  a  history  of 
less  than  two  years  of  prior  achievement 
in  the  program  area  should  so  identify 
themselves.  They  must  also  indicate 
those  activities  that  they  have  carried 
out  in  the  area  in  question  and  the 
reasons  why  they  feel  that  they  can 
successfully  implement  the  project  for 
which  they  are  requesting  funding. 
Organizations  which  propose  providing 
training  and  technical  assistance  must 
detail  dieir  competence  in  the  specific 
program  priority  area  and  as  a  deliverer 
with  expertise  in  the  fields  of  training 
and  technical  assistance.  If  applicable, 
information  provided  by  these 
applicants  must  also  address  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 
Applicants  should  also  provide 
information  concerning  the  relevant 
experiences  and  achievements  of  key 
personnel  including  board  members, 
executive  staff  and  project  management 
staff  of  such  organizations. 

Applicable  to  Priority  Area  1.0  only 

Applicants  for  funds  under  Priority 
Area  1.0  must  also  follow  the  special 
instructions  below: 


Any  applicant  applying  under  this 
priority  area  must  document  previous 
involvement  in  substantial  economic 
development  actirities  and  a  record  of 
successful  project  implementation  which 
justifies  a  high  degree  of  confidence  that 
the  proposed  project  will  succeed. 
Therefore,  applicants  in  this  priority 
area  must  document  a  firmly  established 
and  quantifiable  performance  record 
that  shows  the  following: 

— the  ability  to  implement  major 
activities  such  as  business 
development  commercial 
development,  physical  development, 
or  financial  services; 

— the  ability  to  mobilize  dollars  from 
sources  such  as  the  private  sector 
(corporations,  banks,  etc), 
foundations,  the  public  sector, 
including  State  and  local 
governments,  or  individuals; 

— successful  working  relationships 
within  the  community  including  public 
officials,  financial  institutions, 
corporations,  other  community 
organizations  and  residents: 

— a  sound  asset  base  and  organizations 
structure  in  terms  of  (a)  net  worth,  (b) 
management  stability,  and  (c) 
organizational  capability; 

— an  ability  to  develop  and  maintain  a 
stable  progranr  ui  iNiii*  ef  business, 
phyai«ak«r  AMimmnitsr  development 
activities  that  wiH  provide  needed 
permanent  jobs,  aervices.  business 
development  9PPOit>aM99,  and  other 
benefits  to  community  residents,  and 
impact  on  communMy>wMe  economic 
problems  and  needs: 

— sound  administrative  and  fiscal 
systems  and  controls;  and  the  ability 
to  establish  and  maintain  partnerships 
with  the  private  sector  in  such  forms 
as  financial  suppofll-vohinteerism.  or 
executives  on  loan. 

f.  Management  History 

Applicants  must  detail  a  history  of 
sound  and  effective  management 
practices  and  if  they  have  been 
recipients  of  other  Federal  or  other 
governmental  grants,  they  must  also 
detail  that  they  have  consistenUy 
complied  with  financial  and  program 
progress  reporting  euid  audit 
requirements.  Articles  of  Incorporation. 
By-Laws,  a  description  of  the  Governing 
Board  and  representational  structure 
(where  applicable)  are  to  be  included 
along  with  a  certification  by  a  Certified 
or  Licensed  Public  Accountant  as  to  the 
sufficiency  of  the  applicant's  financial 
management  system  to  protect 
adequately  any  Federal  funds  awarded 
under  the  application  submitted. 

g.  Staffing  and  resources.  The 
application  must  fully  describe  (e.g.  a 


Federal  Register  /  Vol.  53,  No.  131  /  Friday,  July  8,  1988  /  Notices 


25765 


resume  or  position  description)  the 
experience  and  skills  of  the  proposed 
project  director  showing  that  the 
individual  is  not  only  well  qualified  but 
that  his/her  professional  capabilities  are 
relevant  to  the  successful 
implementation  of  the  project, 
h.  Staff  responsibilities.  The 
application  must  include  statements 
regarding  who  will  have  the 
responsibilities  of  the  chief  executive 
officer,  who  will  be  responsible  for  grant 
coordination  with  OCS,  and  how  the 
assigned  responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project.  It  must  show  clearly  that 
sufficient  time  of  senior  staff  will  be 
budgeted  to  assure  timely 
implementation  and  cost  effective 
management  of  the  project. 

Fart  G — Post-Award  Requirements 

The  official  award  document  is  the 
Notice  of  Grant  Award  which  sets  forth 
in  writing  to  the  recipient  the  amount  of 
funds  awarded,  the  purpose  of  the 


award,  other  terms  and  conditions  of  the 
award,  the  effective  date  of  the  award, 
the  budget  period  for  which  support  is 
given,  the  total  project  period  for  which 
support  is  contemplated  and  the  total 
recipient  financial  participation 
required. 

In  addition  to  the  General  Conditions 
and  Special  Conditions  (where  the  latter 
are  warranted]  which  will  be  applicable 
to  grants,  grantees  will  be  subject  to  the 
provisions  of  Office  of  Management  and 
Budget  Circulars  A-102  or  A-110  and  A- 
122  the  last  of  which,  amongst  other 
provisions,  prohibits  the  use  of  grant 
funds  for  (a)  electioneering  activities  at 
the  Federal,  State  or  local  level  and  (b) 
attempts  to  infiuence  Federal  or  State 
legislation  through  either  grassroots 
lobbying  or  direct  contacts  with  Federal 
or  State  legislators  or  their  staffs. 

Grantees  will  be  required  to  submit 
semi-annual  progress  and  financial 
reports  as  well  as  an  audit  of  the  project 
costs.  (Costs  associated  with  the 
completion  and  submission  of  the 


required  grant  audit  may  be  chargeable 
to  the  grant  and  will  not  be  considered 
as  part  of  the  up  to  10%  of  the  grant  that 
is  allowable  for  administrative  costs.) 

Grantees  who  will  be  charging 
administrative  costs  to  the  OCS  grant 
will  have  to  assure  that  such  costs  are 
identifiable  in  their  records  in  order  that 
auditors  and  OCS  personnel  can  verify 
that  the  10%  administrative  cost 
limitation  is  not  exceeded. 
Mary  M.  Evert, 

Director,  Office  of  Community  Senices. 
July  1. 1988. 
Attachment  A — 1988  Poverty  Income 

Guidelines 
Attaciiment  B — SF-424.  Federal  Assistance 
Attachment  C — Assurance  of  Compliance 

with  DHHS  Regulation  under  Title  VI  of 

the  Civil  Rights  Act  of  1964 
Attachment  D — Assurance  of  Compliance 

with  Section  504  of  the  Rehabilitation  Act 

of  1973,  as  amended 
Attachment  E — Assurances  (General) 
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ATTACHME^n"  A 

1988  POVERTY  IN0C»1E  QHDELINES  FOR  ALL  STATES  (EXCilPT  ALASKA  AND  HAWAII) 
AMD  THE  DISTRICT  OF  CX)LUMB1A 


Size  of  Farily  Unit. 


Pc3verty  Guideline 

S5,770 

7,730 

9,690 
11,650 
13,610 
15,S70 
17,530 
19,490 

For  fonily  units  with  more  than  8  meinbera,  add  $1,960  for  ea<^  additional 
Rici'ibcr* 


KNERTt  INOCME  GUIDEUNES  FOR  ALASKA 


Size  of  Fanily  Unit 

1 
2 


Poverty  Guideline 

$7,210 
9,660 
12,110 
14,560 
17,010 
19,460 
21,910 
24,360 

For  family  units  with  more  than  8  meinbers,  add  $2,450  for  each  additional 
nentber* 


PGVERIY  INOGHE  GUIDELINES  FOR  HAKAII 

Size  of  Family  Unit  Poverty  Guideline 

$6,650 
8,900 
11,150 
13,400 
15,650 
17,900 
20,150 
22,400 

For  family  units  with  more  than  8  members,  add  $2,250  for  each  additional 
member. 
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FEDERAL  ASSISTANCE 


1    TYPE 

O*"  D    NOTICe  OF  INTENT  (OPTIONAL) 

SUBMISSION  r-1  

IMariap-  □    PREAPPLICATION 

P'op^f  D    APPLICATION 
boit 


2    APPLt- 
CANTS 
APPLI- 
CATION 
IDENTI- 
FIER 


■  NUMBER 


RTTACHMKNT    H 


b  DATE 


Ytar     month     day 


19 


3   STATE 
APPLI- 
CATION 
IDENTI- 
FIER 
NOTE  TO  BE 
ASSIGNED 
Br  STATE 


OMB  Approvl  No  034S-0006 


•  NUMBER 


b   DATE 
ASStGNEO 


Ytor    momtk     day 


19 


Leatt 
Blank 


4    LEGAL  APPLICANT/RECIPIENT 

•  Apphcant  Name 

b  Organizalion  UnK 

C  Str»»l/PO  BOK 

d  City 

t  SUM 

h  ContBCI  PBflon  (^ame 

4  Trlrphont  No  I  ^ 

7   TITLE  OF  APPLICANTS  PROJECT  (UM  section  IV  ol  ttw  •o™  lo  provKto  •  aunmmy  dMcnption  ol  in* 

proiwrt) 


5   EMPLOYER  IDENTIFICATION  NUMBER  (EIN) 


•  County 
g  ZIP  Coda 


6 

PRO- 
GRAM 

(Fnm  CFDA) 


I 


9    AREA  OF  PROJECT  IMPACT  (Nama  of  ontt.  cmnnti.  uaut.  rtt  I 


10  ESTIMATED  NUMBER 
OF  PERSONS  BENEFITING 


a   NUMBER        I       I       n       I       I       I 
MULTIPLE  D 


b   TITLE 


8    TYPE  OF  APPUCANT/RECIPIENT 


€-0* 


OmM 


Eawr  nffrarhmt  kun  \     \ 


11    TYPE  OF  ASSISTANCE 


12 


PROPOSED  FUNOtNG 


1 13 


CONGRESSIONAL  DISTRICTS  OF 


b  APPLICANT 


c  STATE 


FEDERAL 


LOCAL 


OTHER 


ToM 


00 


00 


00 
00 


a   APPLICANT 


15   PROJECT  START 


DATE 


Ytar    month    dav 


00'.-. 


19 


18   DATE  DUE  TO 


b   PROJECT 


16   PROJECT 
DURATION 


g^  FEDERAL  AGENCY  •• 


19 


Uonvts 
Year    month    day 


enmoffn-       I      I      I 
^HMrlMVM       I       I       I 


14    TYPE  OF  APPLICATION 


EMtr  affftftmm  kmtr  |      J 


17    TYPE  OF  CHANGE  r#«r /*  (r  i4r/ 

ISftciyt 


enmrmmny       I 1 T 

pnitaiamift    |      |      1 


.  L_- 


19   FEDERAL  AGENCY  TO  RECEIVE  REOl«ST 


a  ORGANIZATIONAL  UNIT  (IF  APPROPRIATE) 


[d  ADMINISTRATIVE  CONTACT  (IF  KNOWN) 


20  EXISTING  FEDERAL  GRANT 
IDENTIFICATION  NUMBER 


c    ADDRESS 


21  remarks  added 

Hy,,         Dno 


22 

THE 

APPLICANT 
CERTIFIES 
THAT*- 


CERTIFYING 

REPRE 

SENTATIVE 


To  the  best  of  my  knoioledae  and  balial. 
data  in  »»  praapplication/applicalion 
ara  true  and  cofract.  Ifia  document  has 
bean  duly  authonied  by  ttia  governing 
body  ol  the  applicant  and  ttio  applicant 
(MM  convly  wrth  »»  aitactied  assorances 
If  ttie  assntance  n  approved 


a    YES  THIS  NOTICE  OF  INTENT/PREAPPLICATION/APPLICATION  WAS  MADE  AVAILABLE  TO  THE  STATE 
EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 


DATE  ____^ 

b   NO  PROGRAM  IS  NOT  COVERED  BY  E  O   12372  D  _ 

OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW    U 


a    TYPED  NAME  AND  TITLE 


b   SIGNATURE 


24    APPLK> 
TlON 
RECEIVED     19 


Year     month     day 


25   FEDERAL  APPLICATION  IDENTIFICATION  NUMBER 


27    ACTION  TAKEN 

a  a    AWARDED 
O  b   REJECTED 

□  c    RETURNED  FOR 

AMENDMENT 
n  d   RETURNED  FOR 

EO   12372  SUBMISSKJN 
BY  APPLICANT  TO 
STATE 

□  a   DEFERRED 
a  t    WITHDRAWN 


28 


FUNDING 


NSN  7540-01 -i»B-ai62 
PREVIOUS  EDITION 
IS  NOT  USABLE 


a    FEDERAL 


b    APPLICANT 
c    STATE 


d    LOCAL 


a   OTHER 


TOTAL 


00 


00 


00 


00 


00 


00 


26   FEDERAL  GRANT  IDENTIFICATION 


Year    month    day 


29    ACTK?N  DATE» 


19 


30 

STARTING 

DATE 


31     CONTACT  FOR  ADDITIONAL  INFORMA 
TlON  (.Same  and  telephone  nymberl 


I32 

ENDING 
DATE 


Year  month 
19 


Year  month 
19 


33   REMARKS  ADDED 


DYe.  Dno 


424-103 


STANDARD  FORM  424  PAGE  1  «Re»  4-e4( 
Fmcnbed  by  OMB  Circular  A- 102 
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''S  If  I   r 
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PARTIl 
PROJECT  APPROVAL  INFORMATION 


OMeNO  0)«»O006 


Item  1 

DoeTThis  assistance  request  require 

Slate,  local  regional,  or  other  priority  rating'' 


Name  of  Governing  Body . 
Priority  Rating 


Yes 


No 


Item  2 

Does  this  assistance  request  require  State,  or  local 

advisory,  educational  or  health  clearances' 


Name  o>  Agency  or 
Board 


Yes. 


No      (Attach  Documentation) 


Item  3 

Does  this  assistance  request  require  State  local. 

regtonal  or  other  planning  approvaP 

Yes 


Name  of  Approving  Agency  . 
Oate 


No 


Item  4 

Is  the  proposed  project  covered  by  an  approved  compre- 
hensive plan' 

Yes No 


Check  one    State  U 

Local  Q 

Regional        !I_1 

Location  of  Plan 


Ittm  5 

Will  the  assistance  requested  serve  a  federal 
installation'  Yes . 


Name  o^  Federal  Installation . 


No      Federal  Population  benefiting  from  Project . 


Item  6 

Will  the  assistance  requested  be  on  Federal  land  or 

installation' 

Yes No 


Name  of  Federal  Installation 

Location  of  Federal  Land 

Percent  of  Project 


lj»m  7 

Will  the  assistance  requested  have  an  impact  or  effect 
on  the  environment 

Yes No 


See  Instructions  for  additional  information  to  be 
provided 


Item  8 

WiN  tt>e  assistarice  requested  cause  the  displacemem 

of  ir>dividuals.  families,  businesses,  or  farms? 


Yes. 


No 


Number  of: 
Individuals  . 
Families 
Businesses . 
Farms 


Item  9 

Is  there  other  related  assistance  on  this  project  previous. 

pending,  or  anticipated 

Yes No 


See  Instructions  for  addltior^l  information  to  t>e 
provided 


25770 


Federal  Register  /  Vol.  53.  No.  131  /  Friday,  July  8.  1988  /  Notices 


Federal  Register  /  Vol.  53,  No.  131  /  Friday,  July  8,  1988  /  Notices 


25771 


OMBNO  nttvnt 


PART  III  •  BUDGET  INFORMATION 

SECTION  A  .  BUOOET  SUMMARY 

Grant  Program, 

Function 

or  Activity 

(a) 

Federal 
Catalog  No. 

(b) 

Estimated  Unobligated  Funds 

Newer  Reviaed  Budget                        | 

Federal 
(0 

Non-Federal 
(d) 

FedecBl 
(e) 

Nonfederal 

Total 
(0) 

1. 

$ 

$ 

S 

S 

$ 

2. 

3. 

4. 

5.  TOTALS 

S 

S 

$ 

$ 

$ 

SECTION  B  •  BUDGET  CATEGORIES 

6.  Object  Class  Categories 

-  Grant  Program,  Function  or  Activity                              | 

Total 
(5) 

(1) 

(2) 

(3) 

(4) 

a.  Personnel 

$ 

$ 

S 

t 

S 

b.  Fringe  Benefits 

c.  Travel 

d.  Equipment 

e.  Supplies 

f.   Contractual 

g.  Construction 

h.  Other 

i.   Total  Direct  Charges 

j.    Indirect  Charges 

k.  TOTALS 

S 

S 

S 

S 

S 

7.  Program  Income 

S 

$ 

s 

$ 

$ 

OMBNO  <O«t000S 


SECTION  C  -  NON-FEDERAL  RESOURCES 

(a)  Grant  Program 

(b)  APPLICANT 

(c)  STATE 

(d)  OTHER  SOURCES 

(e)  TOTALS 

8 

$ 

$ 

$ 

$ 

9 

10 

11.                        _ 

12    TOTALS 

S 

$ 

$ 

$ 

SECTION  D  •  FORECASTED  CASH  NEEDS 

13   Federal 

Total  for  1st  Year 

1st  Quarter 

2nd  Quarter 

3rd  Quarter 

4th  Quarter 

$ 

$ 

$ 

$ 

$ 

14    Non-Federal 

15.  TOTAL 

$ 

$ 

$ 

$ 

$ 

SECTION  E  -  BUDGET  ESTIMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  OF  THE  PROJECT 

(a)  Grant  Program 

FUTURE  FUNDING  PERIODS  (YEARS)                                   | 

(b)  FIRST 

(c)  SECOND 

(d)  THIRD 

(e)  FOURTH 

16 

$ 

$ 

$ 

$ 

17 

18 

19 

20    TOTALS 

$ 

$ 

$ 

$ 

SECTION  F  •  OTHER  BUC-3ET  INFORMATION 
(Attach  AddHional  SheeU  if  Necessary) 

21  Direct  Charges 

22  Indirect  Charges 

23  Remarks 

■ 

PART  IV  PROGRAM  NARRATIVE  (Attach  per  instruction) 


1988 


UMI 
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ATTACHMENT  C 


ASSURANCE  OF  COMPLIANCE  WITH  THE  DEPARTMENT  OF 

HEALTH  AND  HUMAN  SERVICES  REGULATION  UNDER 

TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT  OF  1964 


(hereinafter  called  the  "Applicant") 


Name  of  Applicant  (type  or  priiut 


HEREBY  AGREES  THAT  it  wilt  comply  with  Title  VI  of  (he  Gvi!  R^hts  Act  of  1964  (P.L. 
88-352)  and  all  requirements  imposed  by  or  pursuant  to  the  Regulation  of  the  Depattment 
of  Health  and  Human  Services  (43  C.F.R.  Part  80)  issued  pursuant  to  that  title,  to  ihe  end 
that,  in  accordance  with  Title  VI  of  that  Act  and  the  Regulation,  no  person  in  the  United 
States  shall,  on  the  ground  of  race,  color,  or  national  origin,  be  rxcfuded  from  participation 
in,  be  denied  the  benefits  of,  or  be  otherwise  subjected  to  discrimination  under  arry  program 
or  activity  for  which  the  Applicant  receives  Federal  fmancial  assistance  from  the  Depart- 
ment; and  HEREBY  GIVES  ASSURANCE  THAT  it  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 

If  any  real  property  or  structure  thereon  is  provided  or  improved  with  the  aid  of  Federal 
flnancial  assistance  extended  to  the  Applicant  by  the  Department,  this  Assurance  shall  obligate 
the  Applicant,  or  in  the  case  of  any  transfer  of  such  property,  any  transferee,  for  the  period 
during  which  the  real  property  or  struaure  is  used  for  a  purpose  for  which  the  Federal  flnancial 
assistar>ce  is  extertded  or  for  another  purpose  iirvolving  the  provision  of  similar  services  or 
beneflts.  If  any  personal  property  is  so  provided,  this  Assurance  shall  obligate  the  Applicant 
for  the  period  during  which  it  retains  ownership  or  possession  of  the  property.  In  all  other 
cases,  this  Assurance  shall  obligate  the  Applicant  for  the  period  during  which  the  Federal 
flnancial  assistance  is  extended  to  it  by  the  Department. 

THIS  ASSURANCE  is  given  in  consideration  of  and  for  the  purpose  of  obtaining  any  and 
all  Federal  grants,  loans,  contracts,  property,  discounts  or  other  Federal  flnancial  assistance 
extended  after  the  date  hereof  to  the  Applicant  by  the  Department,  including  installment 
payments  after  such  date  on  account  of  applications  for  Federal  flnancial  assistance  which 
were  approved  before  such  date.  The  Applicant  recognizes  and  agrees  that  such  Federal  flnan- 
cial assistance  will  be  extended  in  reliance  on  the  representations  and  agreements  made  in 
this  Assurance,  and  that  the  United  States  shall  have  the  right  to  seek  judicial  enforcement 
of  this  Assurance.  This  Assurance  is  binding  on  the  Applicant,  its  successors,  transferees, 
and  assignees,  and  the  person  or  persons  whose  signatures  appear  below  are  authorized  to 
sign  this  Assurance  on  behalf  of  the  Applicant. 

Date 


Applicant  (type  or  print) 


By 


Signature  and  Title  of  Authorized  Official 


Applicant's  mailing  address 


NOTE:  if  this  form  is  not  returned  with  the  application  for  financial  assistance,  return  it 
(u  DHKS,  Crriie  fur  Civii  RiKhis,  330  Independence  Ave.,  S.W.,  Washington.  D.C.  20201 
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ATTACHMENT   D 


DKPARTMKM  OK  HKAl.TH  AND  Hl'MAN  SERVICES 

ASSl  RANCE  OF  COMPLIANCE  WITH  SECTION  504  OF  THE 
REHABILITATION  ACT  OK  1973,  AS  AMENDED 

The  undersigned  (hereinafier  called  the  "recipieni")  HEREBY  AGREES  THAT  it  will  comply 
with  Section  504  of  the  Rehabilitation  Act  of  1973,  as  amended  (29  U.S.C.  794),  all  require- 
mcnis  imposed  by  the  applicable  HHS  regulation  (45  C.F.R.  Part  84).  and  all  guidelines  and 
inierprctaiions  issued  pursuant  thereto. 

Pursuant  io-§84.5(a)of  the  regulation  [45  C.F.R.  84.5(a)],  the  recipient  gives  this  Assurance 
in  consideration  of  and  for  the  purpose  of  obtaining  any  and  all  Federal  grants,  loans,  con- 
tracts (except  procurement  contracts  and  contracts  of  insurance  or  guaranty),  property,  dis- 
counts, or  other  Federal  financial  assistance  extended  by  the  Department  of  Health  and  Human 
Serxices  after  the  date  of  this  Assurance,  including  payments  or  other  assistance  made  after 
such  date  on  applications  for  Federal  financial  assistance  that  were  approved  before  such 
date.  The  recipient  recognizes  and  agrees  that  such  Federal  fmancial  assistance  will  be  extended 
in  reliance  on  the  representations  and  agreements  made  in  this  Assurance  and  that  the  United 
States  will  have  the  right  to  enforce  this  Assurance  through  lawful  means.  This  Assurance 
is  binding  on  the  recipient,  its  successors,  transferees,  and  assignees,  and  the  person  or  persons 
whose  signatures  appear  below  are  authorized  to  sign  this  Assurance  on  behalf  of  the  recipient. 

This  Assurance  obligates  the  recipient  for  the  period  during  which  Federal  fmancial  assistance 
is  extended  to  it  by  the  Department  of  Health  and  Human  Services  or,  where  the  assistance 
is  in  the  form  of  real  or  personal  property,  for  the  period  provided  for  in  §84.5(b)  of  the 
regulation  [45  C.F.R.  84.5(b)}. 

The  recipient:  [Check  (a)  or  (b)] 

a.  (  )  employs  fewer  than  fifteen  persons; 

b.  (  )  employs  fifteen  or  more  persons  and.  pursuant  to  §84. 7(a)  of  the  regulation 

[45  C.F.R.  84.7(a)l,  has  designated  the  following  person(s)  to  coordinate  its 
efforts  to  comply  with  the  HHS  regulations: 


Name  of  Designee(s)  (Type  or  Print) 


Name  of  Recipient  (Type  or  Print) 


Street  Address  or  P.O.  Box 


(IRS)  Employer  identification  Number 


City 


State  Zip 

I  certifv  rhai  the  ahove  information  is  complete  and  correct  to  the  best  of  my  knowledge. 


Dale 


Signature  and  Title  of  Authorized  Official 


If  there  has  been  a  chanee  in  name  or  ownership  within  the  bs*  yea"-,  please  PRINT  the  former 
name  below: 


NOTE:  if  mis  form  is  not  returned  with  Ihe  application  for  financial  assistance,  return  it 
lo  DHHS.  Office  for  Civil  Rights.  330  Independence  Avenue,  S.W..  Washington.  D.C.  20201. 


25774 


Federal  Register  /  Vol.  53.  No.  131  /  Friday.  )u)y  8.  1988  /  Notices 


ATTACHW^.NT   E 


PART  V 
ASSURANCES 


The  Applicant  hereby  assures  and  certifies  thai  it  wH\  compiy  wim  the  regulations,  poNcies,  guidellf»es 
and  requirements,  including  45  CFR  Part  74  and  0MB  Crfcufars  No.  A-102.  A-t10  and  apptfeaWe  cost 
principles.  (Circulars:  A-21.  "Educational  Institutions";  A-87.  "Cost  Principles  for  State  and  Local  Govern- 
ments"; and  A-t22,  "Nonprofit  OrganizatiorK").  as  tf^ey  relate  to  the  applicaliofi.  acceptarwe  and  use 
of  Federal  funds  for  this  Federally  assisted  project.  Ateo  the  appticartt  assures  and  certifies  with  respect 
to  the  grant  that:  * 


UMi 


It  possesses  legal  authority  to  apply  (or  the 
grant,  that  a  resolution,  motion  or  similar  ac- 
tion has  been  duly  adopted  or  passed  as  an 
official  act  of  the  applicant's  governing  body, 
authorizing  the  filing  of  the  application,  irv 
eluding  all  understandings  and  assurances 
contained  therein,  and  directing  and  authoriz- 
ing the  person  identified  as  the  official 
representative  of  the  applicant  to  act  in  coiv 
nection  with  the  application  and  to  provide 
such  additional  information  as  may  be 
required. 

It  will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (P.L.  88-352)  and  in  accordance 
with  Title  VI  of  that  Act,  no  person  in  the 
United  States  shall,  on  the  ground  of  race, 
color,  or  national  origin,  be  excluded  from  par- 
ticipation in,  be  denied  the  benefits  of.  or  be 
otherwise  subjected  to  discrimination  under 
any  program  or  activity  for  which  the  appli- 
cant receives  Federal  financial  assistance 
and  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 

It  will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  use  2000d)  prohibiting 
employment  discrimination  where  (1)  the 
primary  purpose  of  a  grant  is  to  provide 
employment  or  (2)  discriminatory  employment 
practices  will  result  in  unequal  treatment  of 
persons  who  are  or  should  be  benelitir>g  from 
the  grant-aided  activity. 

It  will  comply  with  requirements  of  the  provi- 
sions of  the  Uniform  Relocation  Assistance 
and  Heal  Property  Acquisition  Act  of  1970 
(P  L  91-646)  which  provides  for  fair  and 
equitable  treatment  of  persons  displaced  as 
a  result  of  Federal  and  federally-assisted 
programs. 

It  will  comply  with  the  provisions  of  ttie  Hatch 
Act  which  limit  the  pclitica!  activity  of  State 
and  local  government  employees. 


6.  It  wiN  comply  with  the  roinimum  wage  anti 
maximum  hours  provisions  of  the  Federal  Fair 
Labor  Standards  Act  (29  U.S.C.  201)  as  they 
appfy  to  employees  of  institutions  of  Ngfter 
education,  hospitals,  other  nonprofit  orgarw- 
zations,  and  to  employees  of  State  and  local 
governments  who  are  not  employed  in  inte- 
gral operations  in  areas  of  traditional  goverrv 
mental  functioris. 

Head  Start,  Certification  of  Minimum  Wage: 
II  certifies  that  it  has  reviewed  the  salary  struc- 
tures and  wages  tor  alt  positions  and  certifies 
that  persons  employed  in  carrying  out  this 
program  shall  not  receive  compensation  at  a 
rate  which  is  (a)  in  excess  of  the  average  rate 
of  compensation  paid  in  the  area  to  persons 
providing  substantially  comparable  services; 
or  ifii  less  than  the  mirMmum  wage  rate  pre- 
scribed in  section  6(a)  of  the  Fair  Labor 
Standards  Ad  of  193a  Documentation  of  the 
methods  by  which  it  established  wage  scales 
is  available  in  their  files  for  review  by  audit 
ana  rn/o  personnel. 

7.  It  will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  is  or  gives  the  appearance  of 
being  motivated  by  a  desire  for  private  gain 
for  themselves  or  others,  particularty  those 
with  whom  they  have  family,  business,  or 
other  ties. 

8.  It  will  give  the  sponsoring  agency  or  the 
Comptroller  General  through  any  authorized 
representative  the  access  to  and  \be  right  to 
examine  all  records,  books,  papers,  or 
documents  related  to  the  grant,  including  the 
records  of  contractors  and  subcontractors 
performing  under  the  grant. 

9.  it  will  comply  wiih  all  lequirements  inipu&ou 
by  the  Federal  sponsoring  agency  concerning 
special  requirements  of  taw,  program  require- 
n>ents,  arxl  ottwr  administrative  requirements. 
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10.  It  will  insure  that  the  facilities  under  its  owner- 
ship, lease  or  supervision  which  shall  be 
utilized  in  the  accomplishment  of  the  project 
are  not  listed  on  the  Environmental  Protec- 
tion Agency's  (EPA)  list  of  Violating  Facilities 

and  that  it  will  notify  the  Federal  grantor  14. 

agency  of  the  receipt  of  any  communication 
from  the  Director  of  the  EPA  Office  of  Federal 
Activities  indicating  that  a  facility  to  be  used 
in  the  project  is  under  consideration  for  listing 
by  the  EPA. 

The  phrase  "Federal  financial  assistance"  includes 
any  form  of  loan,  grant,  guaranty,  insurance  pay- 
ment, rebate,  subsidy,  disaster  assistance  loan  or 
grant,  or  any  other  form  of  direct  or  indirect  Federal  1 5. 

assistance. 

11.  It  will  comply  with  the  flood  insurance  pur- 
chase requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973,  Public 
Law  93-234,  87  Stat.  975,  approved  Decem- 
t>er  31 ,  1976.  Section  1 02(a)  requires,  on  and 
after  March  2, 1975,  the  purchase  of  flood  in- 
surance in  communities  where  such  insur-  16. 
ance  is  available  as  a  condition  for  the  receipt 

of  any  Federal  financial  assistance  for  con- 
struction or  acquisition  purposes  for  use  in 
any  area  that  has  been  identified  by  the 
Secretary  of  the  Departnient  of  Housing  and 
Urban  Development  as  an  area  having  spe- 
cial flood  hazards. 

17. 

12.  It  will  assist  the  Federal  grantor  agency  in  its 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966  as  amended 
(16  use.  470),  Executive  Order  1 1593,  and 
the  Archeological  and  Historic  Preservation 
Act  of  1966  (16  use.  469a-l  et  seq )  by 

(a)  consulting  with  the  State  Historic  Preser-  18. 

vation  Officer  on  the  conduct  of  investiga- 
tions, as  necessary,  to  identify  properties 
listed  in  or  eligit}le  for  inclusion  in  the  National 
Register  of  Historic  Places  that  are  subject  to 
adverse  effects  (see  36  CFR  Part  800.8)  by 
the  grantee's  activity  and  notifying  the 
Federal  grantor  agency  of  the  existence  of 
any  such  properties,  and  by  (b)  complying 
with  all  requirements  established  by  the 
Federal  grantor  agency  to  avoid  or  mitigate  19. 
adverse  effects  upon  such  properties. 

13.  Applicants  for  the  Administration  for  Native 
Americans  Programs,  hereby  certify  in  ac- 
cordance with  45  CFR  1 336.53.  that  the  finan- 
cial assistance  provided  by  the  Office  of 
Human  Development  Services  for  the  speci- 

(FR  Doc.  8& -15221  Filed  7-7-68:  8:45  am] 
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fied  activities  to  be  performed  under  this  pro- 
gram, will  be  in  addition  to,  and  not  in 
substitution  for,  comparable  activities  pro- 
vided without  Federal  assistance. 

It  will  comply  with  the  Age  Discrimination  Act 
of  1975  enacted  as  an  amendment  to  the 
Older  Americans  Act  (Pub.  L.  94-135),  which 
provides  that:  No  person  in  the  United  States 
shall,  on  the  basis  of  age  t>e  excluded  from 
participation  in.  be  denied  the  t>enefits  of,  or 
t>e  subjected  to  discrimination  under,  any  pro- 
gram or  activity  for  which  the  applicant 
receives  Federal  financial  assistance. 

It  will  comply  with  Section  504  of  the  Rehabil- 
itation Act  of  1973,  as  amended  (29  USC. 
794),  all  requirements  imposed  by  the  appli- 
cable HHS regulation (45 CFR.  Part 84), and 
all  guidelines  and  interpretations  issued  pur- 
suant thereto,  which  prohibits  discrimination 
on  the  t)as(S  of  handicap  in  programs  and  ac- 
tivities receiving  Federal  financial  assistance. 

It  will  comply  with  Title  IX  of  the  Education 
Amendments  of  1972  (20  U  S.C.  1681  .et  seq.) 
which  prohibits  discrimination  on  the  basis  of 
sex  in  education  programs  and  activities  re- 
ceiving Federal  financial  assistar)ce  (whettier 
or  not  the  programs  or  activities  are  offered 
or  sponsored  by  an  educational  institution). 

It  will  comply  with  Pub.  L.  93-348  as  imple- 
nriented  by  Part  46  of  Title  45  (45  CFR  46, 42 
U.S.C.  2891)  regarding  the  protection  of 
human  subjects  involved  in  research,  devel- 
opment, and  related  activities  supported  by 
the  grant. 

It  will  comply  with  the  equal  opportunity 
clause  prescribed  by  Executive  Order  1 1246, 
as  amended,  and  will  require  that  its  sut>- 
recipients  include  the  clause  in  all  construc- 
tion contracts  and  subcontracts  which  have 
or  are  expected  to  have  an  aggregate  value 
within  a  12-month  period  exceeding  $10,000, 
in  accordance  with  Department  of  Labor  regu- 
lations at  41  CFR  Part  60. 

It  will  include,  and  will  require  that  its  subre- 
cipients  include,  the  provision  set  forth  in  29 
CFR  5.5(c)  pertaining  to  overtime  and  unpaid 
wages  in  any  nonexempt  nonconstruction 
contract  which  involves  the  employment  of 
mechanics  and  laborers  (including  watchmen, 
guards,  apprentices,  and  trainees)  if  the  con- 
tract exceeds  $2,500. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

(Program  Announcement  No.  OCS-89-2] 

Request  for  Applications  Under  tlie 
Office  of  Community  Services'  Fiscal 
Year  1989  Community  Food  and 
Nutrition  Program 

agency:  Office  of  Community  Services, 

Family  Support  Administration, 

Department  of  Health  and  Human 

Services. 

ACTION:  Request  for  applications  under 

the  Office  of  Community  Services' 

Community  Food  and  Nutrition  Program. 

summary:  The  O^ice  of  Community 
Services  (OCS)  announces  that,  based 
on  the  availability  of  funds,  competing 
applications  will  be  accepted  for  new 
grants  pursuant  to  the  Secretary's 
discretionary  authority  under  Section 
681A  of  the  Community  Services  Block 
Grant  Act  of  1981.  This  Program 
Announcement  consists  of  seven  parts. 
Part  A  covers  information  on  the 
legislative  authority  and  defines  terms 
used  in  the  Program  Announcement. 
Part  B  describes  the  types  of  activities 
that  will  be  considered  for  funding  and 
who  is  eligible  to  apply.  Part  C  provides 
details  on  application  prerequisites  such 
as  administrative  costs  and  program 
beneficiaries.  Part  D  provides 
information  on  application  procedures 
including  the  availability  of  forms, 
where  to  submit  an  application,  criteria 
for  initial  screening  of  applications,  and 
project  evaluation  criteria.  Part  E 
provides  guidance  on  the  content  of  an 
application  package  and  the  application 
itself.  Part  F  provides  instructions  for 
completing  an  application.  Part  G  details 
post-award  requirements. 

Closing  Dates:  The  closing  date  for 
submission  of  applications  is  August  29. 
1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Prior  to  July  28. 1988  contact:  Office  of 
Community  Services.  OfTice  of  State 
and  Project  Assistance.  330  C  Street 
SW..  Room  2054,  Washington,  DC 
20201.  You  may  also  call  (202)  475- 
0342. 

After  July  28,  1988  contact:  Office  of 
Community  Services.  Office  of  State 
and  Project  Assistance,  370  L'Enfant 
Promenade  SW..  Washington.  DC 
20447.  You  may  also  call  (202)        252- 
5252. 

Part  A — Preamble 

/.  Legislative  Authority 

The  Community  Services  Block  Grant 
Act  as  amended  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  make  funds  available  under  several 


programs  to  support  program  activities 
which  will  result  in  direct  benefits 
targeted  to  low-income  people.  This 
Program  Announcement  covers  the 
grant  authority  found  at  Section  681A. 
Community  Food  and  Nutrition,  which 
authorizes  the  Secretary  to  make  funds 
available  for  grants  to  be  awarded  on  a 
competitive  basis  to  eligible  entities  for 
local  and  statewide  programs  (1)  to 
coordinate  existing  private  and  public 
food  assistance  resources,  whenever 
such  coordination  is  determined  to  be 
inadequate,  to  better  serve  low-income 
populations;  (2)  to  assist  low-income 
communities  to  identify  potential 
sponsors  of  child  nutrition  programs  and 
to  initiate  new  programs  in  underserved 
or  unserved  areas;  and  (3)  to  develop 
innovative  approaches  at  the  State  and 
local  levels  to  meet  the  nutrition  needs 
of  low-income  people. 

2.  Definitions  of  Terms 

For  purposes  of  this  Program 
Announcement  the  following  definitions 
apply: 

— Displaced  worker:  An  individual 
who  is  in  the  labor  market  but  has  been 
unemployed  for  six  months  or  longer. 

— Distressed  community:  A 
geographic  urban  neighborhood  or  rural 
community  of  high  unemployment  and 
pervasive  poverty. 

— Indian  tribe:  A  tribe,  band,  or  other 
organized  group  of  Indians  recognized  in 
the  State  in  which  it  resides  or 
considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  tribe  or  an 
Indian  organization  for  any  purpose. 

— Innovative  project:  One  that  departs 
from  or  significantly  modiHes  past 
program  practices  and  tests  a  new 
approach. 

— Migrant  farmworker:  An  individual 
who  works  in  agricultural  employment 
of  a  seasonal  or  other  temporary  nature 
who  is  required  to  be  absent  from  his/ 
her  place  of  permanent  residence  in 
order  to  secure  such  employment. 

— Seasonal  farmworker:  Any 
individual  employed  in  agricultural 
work  of  a  seasonal  or  other  temporary 
nature  who  is  able  to  remain  at  his/her 
place  of  permanent  residence  while 
employed. 

— Underserved  area  (as  it  pertains  to 
child  nutrition  programs):  A  locality  in 
which  less  than  one-half  of  the  low- 
income  children  eligible  for  assistance 
participate  in  any  child  nutrition 
program. 

Part  B — Purpose 

All  projects  proposed  under  this 
program  must  meet  the  following  basic 
criteria: 

(a)  They  are  designed  and  intended  to 
provide  nutrition  benefits,  including 


those  which  incorporate  the  benefits  of 
disease  prevention,  to  a  targeted  low- 
income  group  of  people; 

(b)  they  provide  outreach  or  public 
education  designed  to  inform  low- 
income  individuals  and  displaced 
workers  of  the  services  available  to 
them  under  the  various  Federally- 
assisted  nutrition  programs:  and 

(c)  they  focus  on  one  or  more  of  the 
legislatively-mandated  program 
activities,  i.e.  (1)  coordination  of  existing 
private  and  public  food  assistance 
resources,  whenever  such  coordination 
is  determined  to  be  inadequate,  to  better 
serve  low-income  populations:  (2) 
assistance  to  low-income  communities 
in  identifying  potential  sponsors  of  child 
nutrition  programs  and  initiating  new 
programs  in  underserved  (see  Part  A. 
Definition  of  Terms)  or  unserved  areas; 
and  (3)  developing  innovative 
approaches  at  the  State  and  local  levels 
to  meet  the  nutrition  needs  of  low- 
income  people. 

OCS  also  is  interested  in,  and 
encourages,  innovative  projects  which 
meet  the  nutritional  needs  of  the  elderly. 

Rating  preference  will  be  accorded  to 
applicants  whose  proposals  build  on 
existing  outreach  activity  and  mobilize 
or  leverage  additional  resources  which 
increase  the  potential  impact  of  the 
program.  In  addition,  preference  will  be 
given  to  projects  addressing  problems 
that  can  be  met  by  one-time  OCS 
funding  or  which  can  be  continued 
without  future  Federal  funding. 

Any  proposal  submitted  by  an 
applicant  requesting  funding  for  the 
continuation  of  a  project  for  which  it 
received  OCS  funds  in  FY  1988,  or  for 
implementation  of  a  project  similar  to 
one  for  which  it  received  OCS  funds  in 
FY  1988.  will  not  be  eligible  for  funding 
in  FY  1980. 

Submissions  which  propose  the  use  of 
grant  funds  for  the  development  of  any 
printed  or  visual  materials  must  contain 
convincing  evidence  that  these  materials 
are  not  available  from  other  sources. 
OCS  will  not  provide  funding  for  such 
items  if  justification  is  not  sufficient. 
Any  films  or  visual  presentations 
approved  for  development  under  the 
grant  must  be  submitted  to  the  Office  of 
Community  Services  for  clearance  by 
the  Department  of  Health  and  Human 
Services  prior  to  dissemination. 

In  recognition  of  the  special  needs  of 
Indian  tribes  and  migrants  and  seasonal 
farmworkers,  a  $150,000  set-aside  will 
be  established  to  afford  priority 
consideration  to  proposals  submitted  by 
such  entities.  Applications  which  are  not 
funded  within  this  limited  set-aside  will 
also  be  considered  competitively  within 
the  larger  pool  of  eligible  applicants. 
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See  Part  F,  Section  4.  for  special 
instructions  on  developing  a  work 
program. 

Eligible  applicants  are  States  and 
local  public  and  private  non-profit 
agencies/organizations  with  a 
demonstrated  ability  to  successfully 
develop  and  implement  programs  and 
activities  similar  to  those  enumerated 
above.  In  addition,  applicants  for  the 
$150,000  set-aside  must  be  Indian  tribes 
or  migrant  and  seasonal  farmworker 
organizations. 

Part  C — Application  Prerequisites 

/.  Eligible  Applicants 

Eligible  applicants  are  identified  in 
Part  B..  above. 

2.  A  va  liable  Funds 

a.  FY  89  Funding 

OCS  is  spreading  its  administrative 
review  process  more  evenly  across  the 
fiscal  year.  In  order  to  accomplish  this. 
OCS  is  publishing  this  Program 
Announcement  prior  to  the  Congress 
completing  its  deliberations  on 
appropriations  for  this  program  for  FY 
89.  Grants  will  only  be  made  based  on 
the  availability  of  funds.  The  amount  of 
funds  available  and  the  expected 
number  of  grants  that  will  be  made 
when,  and  if.  such  funds  become 
available  is  not  known  at  the  present 
time. 

b.  Grant  Amounts 

No  individual  grant  request  will  be 
considered  for  an  amount  which  is  in 
excess  of  $50,000  in  OCS  funds. 

c.  Matching  Funds 

An  applicant  is  required  to  obtain 
commitment  of  at  least  one  public  or 
private  sector  dollar  for  each  OCS  dollar 
awarded.  This  commitment  will  serve  as 
one  of  the  examples  that  the  project  has 
the  potential  to  survive  upon  completion 
of  the  OCS  grant. 

Matching  funds  must  be  definitely 
committed  or  contingent  only  on  receipt 
of  the  OCS  grant.  Speculative  match,  or 
match  based  on  independent 
contingencies  (such  as  receipt  of  another 
grant  or  lines  of  credit  at  the  current 
market  rate  set  aside  by  banks  for 
program  participants),  will  not  be 
counted  towards  the  matching 
requirement. 

Matching  funds  may  be  in  the  form  of 
cash  or  in-kind  fairly  converted  into 
their  dollar  equivalent.  Some  examples 
are  grants  from  States,  counties, 
municipahties;  contributions  from 
private  individuals  or  organizations; 
correlated  training  programs;  foundation 
support;  and/or  private  and  charitable 
contributions.  OCS  will  accept  as  a 


match  Federal  monies  from  State 
administered  block  grants  with 
compatible  purposes  when  those 
programs  do  not  prohibit  their  use  as 
matching  funds.  Examples  of  block  grant 
programs  which  do  not  have  such  a 
prohibition  include  the  fob  Training 
Partnership  Act  and  the  Social  Services 
Block  Grant. 

Funds  that  are  eligible  to  be  counted 
as  "matching"  funds  must  be  committed 
for  specific  project  activities  within  the 
OCS-approved  project  and  used  only  for 
project  purposes  during  the  duration  of 
the  OCS  grant. 

A  grantee  may  not  claim  as  matching 
funds  wages  earned  as  a  result  of 
training  or  skill  improvements  funded  by 
the  OCS  grant. 

Funds  expended  or.  obligated  prior  to 
the  approved  OCS  starting  date  for  a 
grant  cannot  be  considered  as  matching 
funds  although  currently-owned  assets 
which  will  be  used  in  the  OCS  project 
may  be  applied  against  the  matching 
requirement. 

While  the  matching  requirement 
outlined  in  this  section  must  be  met  for 
an  application  to  be  eligible  for 
consideration,  applicants  generating 
support  either  greater  than  that  required 
and/or  from  private  sector  sources,  may 
be  eligible  for  additional  points  to  be 
awarded  by  the  reviewers.  Except  in 
unusual  circumstances,  documentation 
of  any  commitment  of  matching  funds 
must  be  in  the  form  of  letters  of 
commitment  from  the  organizations/ 
individuals  from  which  funds  will  be 
received  and  the  commitment  must  be 
valid  at  least  through  the  grant  period. 

3.  Grant  Duration 

For  most  projects  OCS  will  grant 
funds  for  one  year.  However,  depending 
on  the  characteristics  of  any  individual 
project  and  the  justification  presented 
by  the  applicant  in  its  proposal,  a  grant 
may  be  made  for  a  longer  period  of  time, 
i.e.  up  to  two  years. 

4.  Maintenance  of  Effort 

The  activities  funded  under  this 
Program  Announcement  must  be  in 
addition  to.  and  not  in  substitution  for, 
activities  previously  carried  on  without 
Federal  assistance. 

5.  Administrative  Costs/Indirect  Costs 

There  is  no  administrative  cost 
limitation  for  projects  funded  under  this 
program.  However,  applicants  who  do 
not  propose  to  charge  any 
administrative  costs  to  the  OCS  grant 
will  receive  rating  preference. 

Administrative  costs  are  defined  as 
costs  that  are  necessary  to  protect, 
monitor,  properly  account  for.  and  apply 
to  the  approved  project  those  Federal 


funds  awarded.  Costs  associated  with 
the  internal  operational  management  of 
the  approved  project  are  not  considered 
to  be  administrative  costs  nor  are  costs 
for  conducting  the  final  audit. 

In  all  cases  where  an  applicant  has 
negotiated  and  claims  a  current  indirect 
cost  rate  approved  by  the  Department  of 
Health  and  Human  Services,  the 
Defense  Contracting  Agency,  or  some 
other  Federal  agency,  this  rate 
ordinarily  will  be  recognized  by  OCS 
and  applied  to  any  OCS  grant  award. 
However,  it  is  understood  that  both 
administrative  and  indirect  costs  are 
part  of,  and  not  in  addition  to,  the 
amount  of  funds  awarded  in  the  subject 
grant. 

6.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  announcement  must  result  in  direct 
benefits  targeted  toward  low-income 
people  as  defined  in  the  most  recent 
Annual  Update  of  Poverty  Income 
Guidelines  published  by  DHHS. 

Attachment  A  to  this  announcement  is 
an  excerpt  from  the  most  recently- 
published  guidelines.  Annual  revisions 
of  these  guidelines  are  normally 
published  in  February  or  early  March  of 
each  year  and  are  applicable  to  projects 
being  implemented  at  the  time  of 
publication.  (These  revised  guidelines 
may  be  obtained  through  the  U.S. 
Government  Printing  Office  at  the 
following  address:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  D.C.  20402.) 

No  other  government  agency  or 
privately  defined  poverty  guidelines  are 
applicable  for  the  determination  of  low- 
income  eligibility  for  these  OCS 
programs  with  the  following  exception: 
In  the  case  of  projects  proposed  for 
funding  which  mobilize  or  improve  the 
coordination  of  existing  public  and 
private  food  assistance  resources,  the 
guidelines  governing  those  resources 
apply.  However,  in  the  case  of  projects 
providing  direct  assistance  to 
beneficiaries  through  grants  funded 
under  this  Program,  beneficiaries  must 
fall  within  the  official  DHHS  poverty 
income  guidelines. 

7.  Number  of  Projects  in  Application 

An  application  may  contain  only  one 
project  and  this  project  must  address  the 
basic  criteria  found  in  Part  B. 
Applications  which  are  not  in 
compliance  with  these  requirements  will 
be  ineligible  for  funding. 

8.  Multiple  Submittals 

There  is  no  limit  to  the  number  of 
applications  that  can  be  submitted 
under  a  specific  program  priority  area  as 
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long  as  each  application  contains  a 
proposal  for  a  different  project 

9.  Sub-Contracting  or  Delegating 
Projects 

OCS  does  not  anticipate  funding  any 
project  where  the  role  of  the  eligible 
applicant  ia primarily  to  serve  as  a 
conduit  for  funds  to  organizations  other 
than  the  applicant. 

Part  D— Application  Procedoies 

1.  A  va liability  of  Forms 

Applications  for  awards  under  this 
OCS  program  must  be  submitted  on 
Standard  Form  [SF)  424.  Part  F  and 
Appendix  B  to  this  Program 
Announcement  contain  all  the 
instructions  and  fonns  required  for 
submittal  of  applications.  The  forms 
may  be  reproduced  for  use  in  submitting 
applications.  Copies  of  this 
announcement  are  available  at  most 
local  libraries  and  Congressional 
District  Offices  for  reproduction.  If 
copies  are  not  available  at  these  sources 
they  may  be  obtained  by  writing  in- 
telephoning  the  office  listed  in  the 
section  entitled  "For  Further 
Information"  at  the  beginning  of  this 
Announcement. 

2.  Application  Submission 

The  date  by  which  applications  must 
be  received  is  August  29. 1988. 

An  apphcation  will  be  considered  to 
be  received  on  time  under  either  one  of 
the  following  two  circumstances: 

a.  The  application  was  sent  via  the 
U.S.  Postal  Service  or  by  private 
commercial  carrier  and  postmarked  or 
dated  by  the  carrier  not  later  than 
midnight  of  the  closing  date  unless  it 
arrives  too  late  to  be  considered  by  the 
reviewers.  (Applicants  are  responsible 
for  assuring  that  the  U.S.  Postal  Service 
or  private  commercial  carrier  dates  the 
apphcation  package.  Applicants  should 
be  aware  that  not  all  post  offices  or 
private  commercial  carriers  provide  a 
dated  postmark  unless  specifically 
instructed  to  do  so.) 

b.  The  application  is  hand  delivered 
on  or  before  the  closing  date  to  the 
Office  of  Grants  Management.  FSA.  at 
the  address  indicated  below.  Hand 
delivered  applications  will  be  accepted 
during  the  normal  working  hours  of  8:00 
a.m.  to  4:30  p.m..  Monday  through 
Fridiiy.  (excluding  Federal  legal 
holidays)  up  through  the  closing  date.  In 
establishing  the  date  of  receipt  of  hand- 
delivered  applications,  reliance  will  be 
placed  on  documentary  evidence  of 
receipt  maintained  by  FSA. 

Late  applications  will  be  returned  to 
the  senders  without  consideration  in  the 
competition. 


Applications  once  submitted  are 
considered  final  and  no  additional 
materials  will  be  accepted  by  OC& 

An  application  with  an  original 
signature  and  few  copies  is  required. 
Applications,  if  ntaited,  should  be 
addressed  to:  Family  Support 
Administration.  Office  of  Grants 
Management,  6th  Floor  Mail 
Management  Operations,  370  L'Enfant 
Promenade.  SW..  Wasfaingtoa  DC  20447, 
Attn:  OCS-W-2. 

Applications,  if  h<md  delivered, 
should  be  taken  to:  Family  Support 
Administration,  Office  of  Grants 
Management.  901  D  Street.  SW.. 
Washington.  DC  Attn:  OCS  89-2. 

The  first  page  of  the  SF-424  must 
contain  in  the  lower  rif^ht  hand  comer 
one  of  the  following  designations; 

CFN — for  genera)  grants. 

SA — for  projects  where  migrant  and 
seasonal  farmworker  organizations  and 
Indian  tribes  are  applying  specifically 
for  set-aside  funds  described  in  Part  B. 

3.  Intergovernmental  Review 

This  Program  is  covered  by  Executive 
Order  12372  which  provides  for  review 
of  proposed  Federal  assistance  by  State 
and  local  governments. 

Therefore,  applicants  for  funds  under 
this  announcement  are  subject  to  the 
clearance  procedures  and  requirements 
estabhshed  by  the  State(8)  in  which 
their  projects  will  be  conducted. 
Consequently,  applicants  are  reminded 
that  clearance  action  through 
appropriate  State  clearinghouses  must 
be  initiated  by  them  prior  to,  or 
simultaneous  with,  submittal  of 
applications  to  OCS.  These  initial 
actions  must  be  reported  on  the  SF  424, 
Page  1,  which  is  submitted  to  OCS. 
Clearance  action  by  States  need  not  be 
completed  before  applications  are 
submitted  to  OCS.  When  comments 
become  available  they  should  be 
forwarded  to  the  Family  Support 
Administration  office  to  which 
applications  are  submitted.  (See  address 
in  item  2.  above.) 

4.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  Section  5.a. 
below  will  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  program  guidelines 
and  evaluation  criteria  published  in  this 
announcement. 

Applications  will  be  reviewed  by 
persons  outside  of  the  OCS  unit  virhich 
would  be  directly  responsible  for 
programmatic  management  of  the  grant. 

The  results  of  these  reviews  will 
assist  the  Director  and  OCS  program 


staff  in  considering  competing 
applications.  Reviewers'  scores  will 
weigh  heavily  in  funding  decisions  but 
will  not  be  the  only  factors  considered. 
Applications  will  generally  be 
considered  in  order  of  the  average 
scores  assigned  by  reviewers.  However, 
highly  ranked  applications  are  not 
guaranteed  funding  since  the  Director 
may  also  consider  other  factors  deemed 
relevant  including,  but  not  limited  to. 
comments  of  reviewers  and  government 
officials;  staff  evaluation  and  input; 
geographic  distribution;  previous 
program  performance  of  applicants; 
compliance  with  grant  terms  under 
previous  DHHS  grants;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  OCS  or  other  Federal 
agency  grants. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

5.  Criteria  for  Screening  Applications 
a.  Initial  Screening 

An  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  announcement.  Only  those 
applications  meeting  the  following 
requirement  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

(1)  The  application  must  contain  a 
Standard  Form  (SF)  424  with  Parts  I,  II, 
III.  and  IV  completed  according  to 
instructions  published  in  Part  F  of  this 
Program  Announcement. 

(2)  The  SF-424  must  be  signed  by  an 
official  of  the  organization  applying  for 
the  grant  who  has  authority  to  obligate 
the  organization  legally. 

(3)  There  must  be  an  original  and  four 
copies  of  each  application. 

b.  Pre-rating  Review 

Applications  which  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  for  analytical  comment  and 
scoring  based  on  the  criteria  detailed  in 
Section  c.  below  and  the  specific 
requirements  contained  in  Part  B.  Prior 
to  the  programmatic  review,  these 
reviewers  and/or  OCS  staff  will  verify 
that  the  applications  comply  with  this 
Program  Announcement  in  the  following 
areas; 

(1)  Eligibility:  Applicant  meets  the 
eligibility  requirements  found  in  Part  B. 

(2)  Number  of  Projects:  The 
application  contains  only  one  project. 


(3)  Target  Populations:  The 
application  clearly  targets  the  specific 
outcomes  and  benefits  of  the  project  to 
low-income  participants  and 
beneficiaries. 

(4)  Grant  Amount:  The  amount  of 
funds  requested  does  not  exceed  $50,000 
in  OCS  funds. 

(5)  Program  Focus:  The  application 
addresses  the  purposes  described  in 
Part  B  of  this  announcement. 

(6)  Continuation  or  Duplication  of 
Projects:  The  applicant  does  not  propose 
the  continuation  of  a  project  funded  by 
OCS  in  FY  1988  nor  does  the  applicant 
propose  undertaking  a  project  similar  to 
one  for  which  it  received  funds  in  FT 
1988. 

(7)  Matching  Funds:  The  minimum 
prescribed  amounts  of  private  and/or 
public  sector  funds  have  been  firmly 
committed. 

Reviewers  and/or  OCS  staff  may 
recommend  that  an  application  be 
disqualified  from  the  competition  and 
returned  to  the  applicant  if  it  does  not 
conform  to  one  or  more  of  the  above 
requirements. 

c.  Evaluation  Criteria 

Acceptable  applications  will  be 
assessed  and  scored  by  reviewers.  Each 
reviewer  will  give  a  numerical  score  for 
each  application  reviewed.  These 
numerical  scores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  form  describing  major  strengths 
and  major  weaknesses  under  each 
applicable  criterion  published  in  this 
announcement. 

The  in-depth  evaluation  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
contained  in  Part  B. 

(Note:  The  following  review  criteria 
reiterate  collection  of  information 
requirements  contained  in  Part  F  of  this 
announcement.  These  requirements  are 
approved  under  0MB  Control  Number 
0970-0062.) 

CRITERIA  FOR  REVIEW  AND 
EVALUA  TION  OFAPPLICA  TIONS 
SUBMITTED  UNDER  THIS  PROGRAM 
ANNOUNCEMENT 

(1)  Criterion  I:  Analysis  of  Needs/ 
Priorities  (Maximum:  20  points). 

(a)  Target  area  and  population  to  be 
served  are  adequately  described  (0-5 
points). 

(b)  Nature  and  extent  of  problem  are 
adequately  described  and  documented 
(0-15  points). 

(2)  Criterion  II:  Adequacy  of  Work 
Program  (Maximum:  20  points). 

(a)  Goals  are  appropriately  related  to 
needs  and  are  specific  and  measurable 
(0-10  points). 


(b)  Activities  are  adequately 
described  and  appropriately  related  to 
goals  (0-10  points). 

(3)  Criterion  III:  Significant  and 
Beneficial  Impact  (Maximum:  25  points). 

(a)  Applicant  proposes  to  significantly 
improve  or  increase  nutrition  services  to 
low-income  people  (0-8  points). 

(b)  Project  incorporates  disease 
prevention  activities  along  with 
nutritional  services  (0-2  points). 

(c)  Project  will  significantly  leverage 
or  mobilize  other  community  resources 
(0-5  points). 

(d)  Project  builds  on  an  existing 
outreach  activity  (0-5  points). 

(e)  Proposal  addresses  a  problem 
which  can  be  resolved  by  one-time  OCS 
funding  or  demonstrates  that  non- 
Federal  funding  is  available  to  continue 
the  project  without  Federal  support  (0-5 
points). 

(4)  Criterion  IV:  Coordination 
(Maximum  10  points) 

Other  appropriate  organizations  will 
be  involved  in  project  implementation 
so  as  to  avoid  duplication  and  to 
achieve  an  improved  delivery  system  (0- 
10  points). 

(5)  Criterion  V:  Ability  of  Applicant  to 
Perform  (Maximum:  18  points) 

(a)  A  written  self-assessment  or  third 
party  evaluation  of  past  nutrition- 
related  activities  undertaken  by 
applicant  indicates  good  ability  to 
operate  proposed  project  (0-10  points). 

(b)  Quality  of  staff  is  such  that 
applicant  will  be  able  to  operate  the 
project  effectively  and  efficiently  (0-8 
points). 

(6)  Criterion  VI:  Adequacy  of  Budget 
(Maximum:  7  points) 

(a)  Budget  is  adequate  and 
administrative  costs  are  appropriate  in 
relation  to  the  services  proposed  (0-3 
points). 

(b)  Administrative  costs  are  fully 
assumed  by  applicant  (0-4  points). 

Part  E — Contents  of  Application 
Package  and  Applicadon 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  0920-0062.) 

1.  Application  Package 

Each  application  submission  must 
include: 

a.  A  signed  original  and  four 
additional  copies  of  the  application. 

Please  note  the  following: 
— Page  limitations: 

•  10  pages — ^This  limitation  covers  the 
following  items  to  be  submitted  under 
Part  IV  of  the  SF-424:  Eligibility 
Confirmation,  Analysis  of  Need,  Project 
Design,  Evaluation  Component. 


Organizational  Experience  in  Program 
Area,  Management  History.  Staffing  and 
Resources,  and  Staff  Responsibilities. 

•  20  pages — This  Hmitation  covers  the 
SF-^24,  Parts  I.  II.  and  III  (including 
attachments)  and  all  other  materials 
such  as  relevant  portions  of  the  Articles 
of  Incorporation,  Bylaws,  resumes  or 
position  descriptions,  CPA 
Certifications,  clearinghouse  comments, 
etc. 

— The  original  must  bear  original 
signatures  of  the  certifying 
representative  of  the  applicant 
organization. 
— Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for 
review  purposes.  Therefore, 
applications  must  be  submitted  on 
8'/4xll  inch  paper  only.  They  must 
not  include  colored,  oversized  or 
folded  materials.  Do  not  include 
organizational  brochures  or  other 
promotional  materials,  slides,  films, 
clips,  etc.  in  the  proposal.  They  will  be 
discarded  if  included. 
— Applications  should  be  submitted  in 
ringbinders  that  will  allow  for  easy 
separation  and  reassembly. 
— While  applications  must  be 
comprehensive,  OCS  encourages 
conciseness  and  brevity  in  the 
presentation  of  materials  and  cautions 
the  applicant  to  avoid  unnecessary 
duplication  of  information. 
Failure  to  comply  with  the  above 
formatting  requirements  may  result  in 
disqualification  and  return  of  an 
application. 

b.  A  self-addressed,  stamped  postcard 
so  that  acknowledgment  of  receipt  can 
be  returned.  (This  requirement  applies 
even  if  the  application  is  accompanied 
by  a  "return  receipt  requested  card".) 
Please  note  the  following: 

— All  applications  will  be  assigned  an 
identification  number  which  will  be 
noted  on  the  acknowledgment.  This 
number  and  the  program  priority  area 
must  be  referred  to  in  all  subsequent 
conmiunications  with  OCS  concerning 
the  application.  If  an  acknowledgment 
is  not  received  within  three  weeks 
after  the  deadline  date,  please  notify 
FSA  by  telephone  (202)  252-4583. 

2.  Contents  of  Applications 

Each  copy  of  the  application  must 
contain  in  the  order  listed  each  of  the 
following: 

a.  A  Table  of  Contents  with  page 
numbers  noted  for  each  major  section 
and  subsection  of  the  proposal  and  each 
section  of  the  appendices.  Each  page  in 
the  application,  including  those  in  all 
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appendices,  auel  be  nembered 
conseculivety. 

b.  An  Executive  Seamary. 

c.  A  Standan)  Pom  424.  (See 
Attachnenl  B.)  The  SF-4a«  skHMkf  be 
completed  in  accordance  with 
instruclions  found  ia  Part  F  of  this 
annotuicement.  As  completed,  the  SF- 
424  should  include  Part  1,  Federal 
Assistance  including  pislification  for 
indicating  a  grant  period  exceeding  12 
months;  Part  II.  Project  Approval 
Information;  Pajt  III.  Budget 
information — Sections  A  through  F  with 
attachments  mcluding  a  detailed  badget 
breakdown  for  Section  B:  and  P&rt  IV. 
Project  Narrative. 

d.  Form  HH5  441.  Assurance  of 
Compliance  with  Ihe  Department  of 
Health  and  Human  Services  Regulation 
Under  Title  VI  of  the  Civil  Rights  Act  of 
1964.  (See  Attii  hewnl  C) 

e.  Form  l«6StL  DepolncBl  of 
Health  and  thman  Senrice  Assarance  of 
Compliance  with  Section  5fM  of  the 
Rehabilitatian  Act  of  1973.  as  amended. 
(See  Attachment  D.) 

Part  F— Instructions  f or  Completins 
AppRcatioiM 

(Approved  by  the  Oflice  of  Management  and 
Budget  under  Control  Nnmber  OBTO-OOBZ.) 

The  forms  attached  to  this 
announcement  shall  be  used  to  apply  for 
funds  under  this  announcement. 

It  is  suggested  that  you  reproduce  the 
SF-424  and  type  yonr  appUc^tion  am  the 
copy.  If  an  item  on  the  SF-424  cannot  be 
answered  or  does  not  appear  to  be 
related  or  relevant  to  the  assistance 
requested,  write  "NA"  for  "not 
applicable."  Prepare  your  application  in 
accordance  with  the  following 
instructions. 

1.  SF-424.  PART  I. 

Section  I  of  Fart  I  SF-424 

Applicants  shall  complete  all  items  in 
Section  L  If  additional  space  is  needed, 
insert  an  asterisk  (*)  and  use  the 
remarks  section  (Part  L  Section  IV). 

Item 

1.  Mark  "Appfication**  when  used  as  a 
grant  appKcation.  (Tlie  applicant,  unless 
otherwise  advised  1^  the  State  or  area- 
wide  clearinghouse  shall  ase  a  copy  of 
the  SF-424  Pert  I  as  a  notification  of 
intent  to  apply  for  Federal  Assistance  in 
accodance  with  procedures  established 
by  these  dearinghouses  and  Execotive 
Order  12373.  When  used  for  this 
purpose,  mark  "Notice  of  intent".) 

2a.  Applicant's  own  control  nombcr.  if 
desired. 

2b.  Date  Sectkm  I  is  prepared. 

3a.  AU  applicants  shall  enter  the 
number  assigned  by  State 


clearinghouses  or.  if  delegated  by  State. 
by  area-wide  clearinghouse(s). 
Applications  submitted  to  CICS  must 
contain  this  identifier  if  provided  by  the 
applicable  Slate/«iree-wide 
clearin^onsr(»|.  If  in  doabi  comah 
your  clearinghousefs). 

3b.  Date  applicant  notified  of 
clearingbouse(s)  identifier  code(s). 

4a/4h.  Enter  legal  name  of  appKcant/ 
recipient,  name  of  primary 
organizational  unit  which  will  undertake 
the  assistance  activity,  complete 
address  of  applicant,  name  and 
telephone  number  of  person  who  can 
provide  further  infonnation  about  this 
request 

IF  THE  PAYEE  WILL  BE  OTHER 
THAN  THE  APRJCANT.  EKTTER  IN 
THE  REMARKS  SECTION  (SECTION 
IV  OF  PART  1).  UNDER  TIE  HEADING 
"PAYEE",  THE  PAYEES  NAME. 
DEPARTMENT  OR  DIVISION, 
COMPLETE  ADDRESS  AND 
EMPLOYER  IDENTIFICATION 
NUMBER.  AS  ASSIGNED  BY  THE 
INTERNAL  REVENUE  SERVICE.  OR 
THE  DHHS  ENTITY  NlAfflER  IF 
KNOWN. 

If  an  individual's  name  and/or  title  is 
desired  on  the  payment  instrument,  the 
name  and/or  title  of  the  demgpated 
individual  must  be  specified. 

5.  Enter  Btnployn' Identification 
Number  of  appKcanI  a*  assigaed  by 
Internal  Revenue  Service,  if  the 
applicant  organtxatioo  has  been 
assigned  a  DHHS  entity  number 
consisting  of  the  IRS  employer 
identification  number  prefixed  by  "1" 
and  suffixed  by  a  two-digit  number, 
enter  the  full  entity  number.  If  applicant 
has  other  grants  with  DHHS  and  has 
been  assigned  a  Payee  Identification 
Number  (PINJ,  enter  this  PIN  in 
parenthesis  ( )  beside  employer 
identification  nnmber. 

6a.  Enter  the  Catalog  of  Federal 
Domestic  Assistance  nimiber  assigned 
to  the  program  under  which  assistance 
is  requested.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  Ibis 
program  is  13.79&. 

eb.  Enter  the  program  title  from 
Catalog  of  Federal  Domestic  Assistance. 
Abbreviate,  if  necessary. 

7.  Enter  a  title  and  appropriate 
description  of  project 

8.  Enter  appropriate  letter  to  designate 
grantee  type — "City"  includes  town. 
township  or  other  nmnkipality.  If  the 
grantee  is  other  than  that  listed,  specify 
type  on  "Other"  line  e.g..  Council  of 
Govemmcnts. 

Note:  Non-profit  organizatioDs  must 
submit  proof  of  noo-proTit  status. 

8.  Enter  Govemniental  unit  where 
significant  and  meaningful  impact  could 


be  observed.  List  only  largest  unit  or 
units  affected,  such  as  state,  county,  or 
city.  If  an  entire  unit  is  affected,  hst  it 
rather  than  sub-units. 

10  Identify  estimated  number  of 
persons  directly  benefiting  from  project, 
as  deacribed  in  the  program  narrative 
(SF-424).  Part  IV). 

11.  AO  apphcants  for  grant  funds 
under  this  Ptogram  Announcement 
should  enter  the  letter  "A". 

12.  Etoter  amoont  reqsested  or  to  be 
contrft>H«ed  dwfng  Ihe  funding/budget 
period  by  each  contributor.  Item  12  must 
include  all  fuoAng  for  the  proposed 
protect  iinJiMhng  all  non-OCS  funds 
which  Ihe  applicant  plans  to  mobilize. 

Note:  WHEN  COMPLETING  Item  12a. 
"FEDERAL"  FUNIMNG  IS  TO  BE 
TAKEN  TO  REFER  TO  THE 
REQUESTED  OCS  FUNDING  ONLY. 
ALL  OTHER  FEDERAL  FUNDS  ARE  TO 
BE  INCUIDED  IN  ITEM  12e  "OTHER". 

Item  defintlicma: 

12a,  amuenl  requested  from  OCS  If 
any  other  lioids  will  be  mobdized  insert 
as  follows:  12b.  amoont  appKcmt  will 
contribute;  12c.  amount  from  State,  if 
applicant  is  not  a  State:  12d.  amount 
from  local  government,  if  applicant  is 
not  a  local  government:  12e.  amount 
from  any  oHier  sources  RifCLUDiNG 
NON-OCS  FEDERAL  FUNDS. 

13a.  The  Congressional  District 
identified  by  its  State  and  number 
should  correspond  with  the  applicant's 
address  under  item  4  above. 

13b.  Enter  the  number  of  the 
Congressional  District(»)  and  Statefs) 
where  most  of  the  actual  work  of  the 
project  will  be  accooipKshed.  If  city- 
wide  or  State-wide  covering  several 
Districts,  write  "City-wide"  or  "State- 
wide". 

14.  Enter  appropriate  letter. 
Definitions  are: 

a.  Afeiv.-  A  submittal  for  the  first  time 
for  a  new  project  or  project  period. 

b.  Renewal:  Not  applicable  to  this 
OCS  program. 

c.  Revision:  Not  applicable  at  this 
time. 

d.  Continuation:  Not  applicable  to  this 
OCS  program. 

e.  Augmentation:  Not  applicable  to 
this  0(^  program. 

15.  Enter  approximate  date  project  is 
expected  to  begin.  (Most  budget  periods 
will  be  for  12  months  but  may  be  as  long 
as  24  months.) 

18.  Enter  estimated  number  of  months 
to  complete  project  after  Federal  funds 
are  available.  If  budget  period  is  other 
than  12  months,  check  item  21  and 
provide  justification  for  such,  if  (tie 
project  is  intented  to  continue  beyond 
the  OCS  grant  expiration  date,  the 
applicant  must  demonstrate  in  Part  IV  of 
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the  SF-424  that  it  will  be  able  to 
continue  project  operations  with  other 
sources  of  funding. 

17.  Not  applicable  at  this  time. 

18.  Estimated  date  application  will  be 
submitted  to  Federal  agency. 

19.  Indicate  Federal  agency  to  which 
this  request  is  addressed — HHS/FSA, 
Washington.  D.C.,  20201. 

20.  Write  "NA". 

21.  Check  appropriate  box  as  to 
whether  Part  I.  Section  IV  of  SF-424 
contains  remarks  and/or  additional 
"remarks"  sheets  are  attached. 

Section  II  of  Part  I  SF-424 

Applicants  shall  always  complete 
items  22a  or  22b  as  well  as  23a  and 

23b.  An  explanation  follows  for  each 
item. 

22a  and  b.  Self  explanatory. 

23a.  Enter  name  and  title  of 
authorized  representative  of  legal 
applicant. 

23b.  Self  explanatory.  Note: 
Authorized  representative  must 
personally  execute  this  document. 

Note:  APPLICANT  COMPLETES 
ONLY  SECTIONS  I  AND  II  OF  PART  I. 
SECTION  III  IS  COMPLETED  BY  THE 
FEDERAL  AGENCY  TO  WHOM 
APPLICATION  IS  BEING  MADE. 

2.  SF-^24.  PART II 

Negative  answers  will  not  require  an 
explanation  unless  the  responsible 
program  office  requests  more 
information  at  a  later  date.  All  "Yes" 
answers  must  be  explained  on  a 
separate  page  in  accordance  with  these 
instructions. 

Item  1 — ^Provide  the  name  of  the 
governing  body  establishing  the  priority 
system  and  the  priority  rating  assigned 
to  this  project.  If  the  priority  rating  is  not 
available,  give  the  approximate  date 
that  will  be  obtained. 

Item  2 — Provide  the  name  of  the 
agency  or  board  which  issued  the 
clearance  and  attach  the  documentation 
of  status  or  approval.  If  the  clearance  is 
not  available,  give  the  approximate  date 
that  it  will  be  obtained. 

Item  3 — Furnish  the  name  of  the 
approving  agency  and  the  approval  date. 
If  the  approval  has  not  been  received, 
state  approximately  when  it  will  be 
obtained. 

Item  4 — Show  whether  the  approval 
comprehensive  plan  is  State,  local  or 
regional;  or.  if  none  of  these,  explain  the 
scope  of  the  plan.  Give  the  location 
where  Ihe  approved  plan  is  available  for 
examination,  and  state  whether  this 
project  is  in  conformance  with  the  plan. 
If  the  plan  is  not  available,  explain  why. 

Item  5 — Show  Ihe  population  residing 
or  working  on  the  Federal  installation 
who  will  benefit  from  this  project. 


(Federally  recognized  Indian 
reservations  are  not  "Federal 
Installations".) 

Item  6 — Show  the  percentage  of  the 
project  work  that  will  be  conducted  on 
Federally-owned  land  or  leased  land. 
Give  the  name  of  the  Federal 
installation  and  its  location. 

Item  7 — Briefly  describe  the  possible 
beneficial  and /or  harmful  effect  on  the 
environment  because  of  the  proposed 
project.  If  an  adverse  environmental 
effect  is  anticipated,  explain  what  action 
will  be  taken  to  minimize  it. 

Item  8 — State  the  number  of 
individuals,  families,  businesses,  or 
farms  this  project  will  displace,  if  any. 

Item  9 — Show  the  Catalog  of  Federal 
Domestic  Assistance  number,  the 
program  number,  the  type  of  assistance, 
the  status,  the  amount  of  each  project 
where  there  is  related  previous,  pending 
or  anticipated  assistance  from  another 
funding  source. 

3.  SF^24,  PART  III 

IN  COMPLETING  THESE  SECTIONS 
THE  "FEDERAL "  FUND/BUDGET 
ENTRIES  WILL  RELATE  TO  THE 
REQUESTED  COMMUNITY  FOOD 
AND  NUTRITION  PROGRAM  FUNDS 
ONLY.  AND  "NON-FEDERAL "  WILL 
INCLUDE  MOBIUZED  FUNDS  FROM 
ALL  OTHER  SOURCES— APPLICANT, 
STATE,  LOCAL  AND  OTHER. 
FEDERAL  FUNDS  OTHER  THAN 
REQUESTED  COMMUNITY  FOOD 
AND  NUTRITION  PROGRAM 
FUNDING  SHOULD  BE  INCLUDED  IN 
"NON-FEDERAL "  ENTRIES. 

The  budget  forms  in  Part  III  of  SF-424 
are  only  to  be  used  to  present  grant 
administrative  costs  and  major  budget 
categories. 

Sections  A  and  D  of  Part  III  must 
contain  entries  for  Federal  (OCS)  and 
for  non-Federal  funds  if  any  are 
mobilized.  Section  B  contains  entries  for 
Federal  (OCS)  funds  only.  Section  C 
contains  entries  for  non-Federal  funds  if 
any  will  be  mobilized.  Clearly  identified 
continuation  sheets  in  SF-424,  Part  III 
format  should  be  used  as  necessary. 

Section  A — Budget  Summary 

Lines  1-4 

Col.  (a):  Enter  on  Line  1  under  Column 

(a)  "'Administrative,  applicant":  enter  on 
Line  2  under  Column  (a) 
""Administrative,  project". 

Col.  (b):  Enter  on  line  1  under  Column 

(b)  the  Program  Announcement  Number 
OCS-89-2.  Enter  on  Line  2  under 
Colunrn  (b)  the  Catalog  of  Federal 
Domestic  Assistance  number  (13.795). 

Col.  (c)-(g):  Leave  Columns  (c)  and  (d) 
blank.  For  each  line  entry,  enter  in 
Columns  (e),  (f)  (if  appropriate),  and  (g) 


the  amounts  needed  to  support  the 
project  for  the  budget  period. 

Lines 

Enter  the  totals  for  all  columns 
completed,  (e)  through  (g). 

Section  B — Budget  Categories 

Columns  (1)— (5) 

In  OCS  applications,  it  is  only 
necessary  to  complete  Columns  (1)  and 
(5).  For  the  project  entered  in  Column  1. 
enter  the  total  requirements  for  OCS 
Federal  funds  by  the  Object  Class 
Categories  of  this  section. 

Allowability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in 
Subpart  Q  of  45  CFR  Part  74. 

Personnel — Line  6a:  Enter  the  total 
costs  of  salaries  and  wages  of 
applicant/grantee  staff  only.  Do  not 
include  costs  of  consultants  or  personnel 
costs  of  delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  Ihe  applicant. 

Fringe  Benefits — Line  6b:  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  Line  6.j. 
Provide  a  breakdown  of  amounts  and 
percentages  that  comprise  fringe  benefit 
costs. 

Travel — Line  6c:  Enter  total  costs  of 
out-of-town  travel  by  employees  of  the 
project.  Do  not  enter  costs  for 
consultants'  travel  or  local 
transportatimi.  Provide  justification  for 
requested  travel  costs.  (See  Line  6h  and 
Section  F,  Line  21,  for  additional 
instructions.) 

Equipment — Line  6d:  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
"Non-expendable  personal  property" 
means  tangible  personal  property 
having  a  useful  life  of  more  than  two 
years  and  an  acquisition  cost  of  $500  or 
more  per  unit.  An  applicant  may  use  its 
own  definition  of  non-expendable 
personal  property,  provided  that  such  a 
definition  would  at  least  include  all 
tangible  personal  property  as  defined  in 
the  preceding  sentence.  (See  Section  F, 
Line  21  for  additional  requirements.) 

Supplies — Line  6e:  Enter  the  total 
costs  of  all  tangible  personal  property 
(supplies)  other  than  that  included  on 
Line  6d. 

Contractual-Line  6f:  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and.  (2) 
contracts  with  secondary  recipient 
organizations  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
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technical  assistance.  Do  not  include 
payments  to  individual  service 
contractors  on  this  line.  If  available  at 
the  time  of  application,  attach  a  list  of 
contractors  indicating  the  name  of  the 
organization,  the  purpose  of  the  contract 
and  the  estimated  dollar  amount  of  the 
award.  If  the  Name  of  Contractor,  Scope 
of  Work,  Estimated  Total  are  not 
available  or  have  not  been  negotiated, 
include  in  Line  h,  "Other". 

Note:  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  program 
to  another  agency,  the  applicant/grantee 
must  submit  Sections  A  and  B  of  Part  III, 
BnHget  Section,  completed  for  each 
delegate  agency  by  agency  title,  along 
with  the  required  supporting  information 
referenced  in  the  applicable 
instructions.  The  total  costs  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6(f).  Provide  back-up 
documentation  identifying  name  of 
contractor,  purpose  of  contract  and 
major  cost  elements. 

Construction — line  6g:  Enter  the  costs 
of  renovation  or  repair.  Provide 
narrative  justification  and  breakdown  of 
costs. 

Other— Line  6h:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to,  insurance,  food,  medical  and 
dental  costs  (non-contractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel],  space  and 
equipment  rentals,  printing  and 
publication,  computer  use,  training  costs 
including  tutition  and  stipends,  training 
service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Total  Direct  Charges — Line  6i:  Show 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges— Line  6j:  Enter  the 
total  amount  of  indirect  costs.  If  no 
indirect  costs  under  a  currently 
approved  agreement  are  requested  enter 
"none".  This  line  should  be  used  only 
when  the  applicant  (except  local 
governments)  currently  has  an  indirect 
cost  rate  approved  by  the  Department  of 
Health  and  Human  Services  or  other 
Federal  agencies.  Please  enclose  a  copy 
of  current  rate  agreement.  Local 
governments  shall  enter  the  amount  of 
the  indirect  costs  determined  in 
accordance  with  the  Federal  agency's 
requirements.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  be  also  charged  as 
direct  costs  to  the  grant. 

Total— Line  6k:  Enter  the  total 
amounts  of  Lines  61  and  6j.  The  total 
amount  shown  in  Column  (5),  Line  6k, 


should  be  the  same  as  the  amount 
shown  in  Section  A,  Column  (e),  Line  5. 

Program  Income — Line  7:  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  budget  total.  Show  the 
nature  and  source  of  income  in  the 
program  narrative  statement  in  Part  IV 
of  the  SF-424. 

Section  C^Non-Federal  Resources  (if 
applicable) 

Lines  8-11:  Enter  amounts  of  "non- 
Federal"  resources  that  will  be  used  to 
support  the  project.  ("Non-Federal" 
resources  mean  other  than  those  OCS 
funds  for  which  the  applicant  is 
applying.  Therefore,  funds  from  other 
Federal  programs,  such  as  the  Job 
Training  Partnership  Act  Program, 
should  be  entered  on  these  lines.) 
Provide  a  brief  explanation,  on  a 
separate  sheet,  showing  the  type  of 
contribution  and  whether  it  is  in  cash  or 
in-kind.  The  firm  commitment  of  these 
required  funds  must  be  documented  and 
submitted  with  the  application.  Also  if 
the  applicant  is  proposing  to  use  any 
block  grant  funds  other  than  those 
provided  under  the  Job  Training 
Partnership  Act  of  the  Social  Services 
Block  Grant  Program,  the  legality  of 
such  use  must  be  documented  and  a 
statement  made  explaining  how  these 
funds  can  be  diverted  to  this  project 
while  maintaining  previous  anti-poverty 
efforts. 

Column  (a):  Enter  the  project  title. 

Column  (b):  Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made  by 
the  applicant. 

Column  (c):  Enter  the  State 
contribution.  If  the  applicant  is  a  State 
ageny,  enter  the  non-Federal  funds  to  be 
contributed  by  the  State  other  than  the 
applicant  State  agency. 

Column  (d):  Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e):  Enter  the  total  of  Columns 
(b),  (c),  and  (d). 

Line  12 — Enter  total  of  Columns  (b) 
through  (e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D — Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  Federal 
(OCS)  cash  needed  for  this  grant,  by 
quarter,  during  the  budget  period. 

Line  14 — If  applicable,  enter  the 
amount  of  cash  from  all  other  sources 
needed  by  quarter  during  the  budget 
period. 

Line  15 — Enter  the  totals  of  amounts 
on  Lines  13  and  14. 


Section  E— Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  ofProject(s) 

No  entries  are  required  for  OCS 
grants. 

Section  F— Other  Budget  Information 

Line  21 — Use  this  space  and 
continuation  sheets  as  necessary  to  fully 
explain  and  justify  the  major  items 
included  in  the  budget  categories  shown 
in  Section  B.  Include  sufficient  detail  to 
facilitate  determination  of  allowability, 
relevance  to  the  project,  and  cost 
benefits.  Particular  attention  must  be 
given  to  the  explanation  of  any 
requested  direct  cost  budget  item  which 
requires  explicit  approval  by  the  Federal 
agency.  Budget  items  which  require 
identification  and  justification  shall 
include,  but  not  be  limited  to,  the 
following: 

A.  Salary  amounts  and  percentage  of 
time  worked  for  those  key  individuals 
who  are  identified  in  the  project 
narrative; 

B.  Any  foreign  travel; 

C.  A  list  of  all  equipment  and 
estimated  cost  of  each  item  to  be 
purchased  wholly  or  in  part  with  grant 
funds  which  meet  the  definition  of 
nonexpendable  personal  property 
provided  on  Line  6d,  Section  B.  Need  for 
equipment  must  be  supported  in 
program  narrative; 

D.  Contractual:  Major  items  or  groups 
of  smaller  items;  and 

E.  Other:  group  into  major  categories, 
all  costs  for  consultants,  local 
transportation,  space,  rental,  training 
allowances,  staff  training,  computer 
equipment,  etc.  Provide  a  complete 
breakdown  of  all  costs  that  make  up  this 
category. 

Line  22— Enter  the  type  of  HHS  or 
other  Federal  agency  approved  indirect 
gate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied  and 
the  total  indirect  expense.  Also,  enter 
the  date  the  rate  was  approved,  where 
applicable.  Attach  a  copy  of  rate 
agreement. 

Line  23 — Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  any  SF-424,  Part  III  entries. 

A.  SF~424,  PART IV 

Each  narrative  should  include  the 
following  major  sections: 

a.  Executive  Summary. 

b.  Analysis  of  Need. 

c.  Project  Design  (Work  Program). 

d.  Evaluation  Component. 

e.  Organizational  Experience  in 
Program  Area. 

f.  Management  History. 
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g.  Staffing  and  Resources. 

h.  Staff  Responsibilities. 

Part  IV  of  the  SF-424  (Program 
Narrative)  must  address  the  specific 
purposes  mentioned  in  Part  B  of  this 
Program  Announcement.  The  narrative 
should  provide  information  on  how  the 
application  meets  the  evaluation  criteria 
in  Part  D,  Section  5.C..  of  this  Program 
Announcement  and  should  follow  the 
format  below: 

a.  Executive  Summary.  A  narrative 
summary  of  the  project  must  be  included 
in  each  application  immediately 
following  the  table  of  contents.  This 
summary  must  directly  address  the 
program  specifics  within  this 
announcement  and  the  evaluation 
criteria  contained  in  Part  D,  Section  5.c. 
This  summary  must  also  explain  how 
the  applicant  has  complied  with  each  of 
the  basic  requirements  listed  in  Part  D. 
5.b.  (l)-(7).  i.e.:  (1)  That  the  applicant 
meets  the  eligibility  requirements  found 
in  Part  B;  (2)  the  application  contains 
only  one  project;  (3)  the  application 
clearly  targets  the  specific  outcomes  and 
benefits  of  the  project  to  low-income 
participants  and  beneficiaries;  (4)  the 
amount  of  funds  requested  does  not 
exceed  S-SCOOO;  (5)  the  application 
addresses  the  purposes  described  in 
Part  B  of  the  announcement;  and  (6)  the 
applicant  does  not  propose  the 
continuation  of  a  project  funded  by  OCS 
in  FY  1988  nor  does  the  applicant 
propose  undertaking  a  project  similar  to 
one  for  which  it  received  OCS  funding  in 
FY  88.  (Applicants  are  cautioned  that 
OCS  will  not  accept  an  executive 
summary  as  the  complete  application  or 
as  a  substitute  for  a  properiy  detailed 
Part  IV,  Program  Narrative  of  the  SF- 
424.) 

b.  Analysis  of  Need.  The  application 
should  include  a  description  of  the 
target  area  and  population  to  be  served 
as  well  as  a  discussion  of  the  nature  and 
extent  of  the  problem  to  be  solved. 

c.  Project  Design  (Work  Program). 
The  application  must  contain  a  detailed 
and  specific  work  program  that  is  both 
sound  Hn.i  fi>asible.  It  must  set  forth 
realistic  quarterly  time  targets  by  which 
the  Viirious  work  tasks  will  be 
CDmplcted.  (Because  quarterly  time 
scheduirs  are  used  by  OCS  as  a  key 
instrument  to  monitor  progress,  failure 
to  include  these  time  targets  may 
seriously  reduce  an  applicant's  point 
score  in  this  criterion.)  It  must  identify 
critical  issues  or  potential  problems  that 
might  impact  negatively  on  the  project 
and  it  must  indicate  how  the  project 
objectives  will  be  attained 
notwithstanding  any  such  potential 
problems. 

Projects  funded  under  this 
announcement  must  produce  permanent 


and  measurable  results  that  will  reduce 
the  incidence  of  poverty  in  the  areas 
targeted.  The  OCS  grant  funds,  in 
combination  with  private  and/or  other 
public  resources,  must  be  targeted  into 
low-income  communities,  distressed 
communities,  and/or  designated 
enterprise  zones.  Projects  must  be 
designed  to  achieve  the  specific  program 
objectives  defined  in  this  Program 
Announcement. 

If  an  applicant  is  proposing  a  project 
which  will  affect  a  property  listed  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended.  If  there  is  any 
question  as  to  whether  the  property  is 
listed  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places, 
applicant  should  consult  with  the  State 
Historic  Preservation  Officer.  (See 
Attachment  E,  item  12  for  additional 
guidance.)  The  applicant  should  contact 
OCS  early  in  the  development  of  its 
application  to  OCS  for  instructions 
regarding  compliance  with  the  Act  and 
data  required  to  be  submitted  to  the 
Department  of  Health  and  Human 
Services.  Failure  to  comply  with  the 
cited  Act  may  result  in  the  application 
being  ineligible  for  consideration  for 
funding. 

Each  applicant  must  address  the 
following  as  they  relate  to  the  proposed 
project.  The  proposed  project  must  be 
designed  to  address  the  basic  criteria 
and  legislatively-mandated  activities 
found  in  Part  B  and  should  include: 

(1)  Project  priorities  and  rationale  for 
selecting  them; 

(2)  goals  and  objectives;  and 

(3)  project  activities. 

Each  applicant  also  must  indicate  how 
the  project  will  have  a  significant  and 
beneficial  impact  by  providing  the 
following  information: 

(1)  A  description  of  how  the  project 
will  significantly  improve  or  increase 
nutrition  services,  including  nutrition 
services  related  to  disease  prevention, 
for  low-income  people; 

(2)  a  statement  as  to  how  the  project 
will  significantly  leverage  or  mobilize 
other  resources;  and 

(3)  a  description  of  project  outreach 
and/or  public  education  activity. 

Also  to  be  included  is  a  discussion  on 
how  the  applicant  will  involve  other 
appropriate  organizations  in  order  to 
avoid  duplication  of  effort  and  to 
achieve  an  improved  delivery  system. 
These  organizations  should  be 
identified. 

In  addition,  if  applicant  is  receiving 
funds  from  the  State  for  community  food 


and  nutrition  activities,  address  how  the 
funds  are  being  utilized  and,  if  they  will 
be  used  in  the  project  for  which  OCS 
funds  are  being  requested,  specifically 
describe  their  usage. 

Applicant  should  indicate  whether  or 
not  the  proposed  project  is  a 
continuation  of  a  project  funded  by  OCS 
in  FY  1988  or  a  project  similar  to  that  for 
which  the  applicant  received  OCS 
funding  in  FY  1988. 

d.  Evaluation  Component. 

All  proposals  should  include  a  self- 
evaluat-.-jn  component.  The  evaluation 
data  collection  and  analysis  procedures 
should  be  specifically  oriented  to  assess 
the  degree  to  which  the  stated  goals  and 
objectives  are  achieved.  Qualitative  and 
quantitative  measures  reflective  of  the 
scheduling  and  task  delineation  should 
be  used  to  the  maximum  extent  possible. 
This  component  should  indicate  the 
ways  in  which  the  potential  grantee 
would  integrate  qualitative  and 
quantitative  measures  of 
accomplishment  and  specific  data  into 
its  program  progress  reports  that  are 
required  by  OCS  from  all  grantees. 

e.  Organizational  Experience  in 
Program  Area 

Each  applicant  must  document 
competence  in  the  area  in  which  it  is 
proposing  to  undertake  activities. 

Documentation  must  be  provided 
which  addresses  the  relevance  and 
effectiveness  of  projects  previously 
undertaken  in  the  area  for  which  funds 
are  being  requested  and  especially  their 
cost  effectiveness,  the  relevance  and 
effectiveness  of  any  services  provided, 
and  the  permanent  benefits  provided  to 
the  low-income  population.  Applicants 
with  a  history  of  less  than  two  years  of 
prior  achievement  in  the  program  area 
should  so  identify  themselves.  They 
must  also  indicate  those  activities  that 
they  have  carried  out  in  the  area  in 
question  and  the  reasons  why  they  feel 
that  they  can  successfully  implement  the 
project  for  which  they  are  requesting 
funding.  Organizations  which  propose 
providing  training  and  technical 
assistance  must  detail  their  competence 
in  the  specific  program  area  and  as  a 
deliverer  with  expertise  in  the  fields  of 
training  and  technical  assistance.  If 
applicable,  information  provided  by 
these  applicants  must  also  address 
related  achievements  and  competence 
of  each  cooperating  or  sponsoring 
organization.  Applicants  should  also 
provide  information  concerning  the 
relevant  experiences  and  achievements 
of  key  personnel  including  board 
members,  executive  staff  and  project 
management  staff  of  such  organizations. 
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The  applicant  also  must  include  a 
written  self-assessment  or  third  party 
evaluation  of  past  nutrition-related 
activities  undertaken  by  applicant. 

f.  Management  History 

Applicants  must  detail  a  history  of 
sound  and  effective  management 
practices  and  if  they  have  been 
recipients  of  other  Federal  or  other 
governmental  grants,  they  must  also 
detail  that  they  have  consistently 
complied  with  financial  and  program 
progress  reporting  and  audit 
requirements.  Articles  of  Incorporation, 
By-Laws,  a  description  of  the  Governing 
Board  and  representational  structure 
(where  applicable)  are  to  be  included 
along  with  a  certification  by  a  Certified 
or  Licensed  Public  Accountant  as  to  the 
sufficiency  of  the  applicant's  financial 
management  system  to  protect 
adequately  any  Federal  funds  awarded 
under  the  application  submitted. 

g.  Staffing  and  resources.  The 
application  must  fully  describe  (e.g.  a 
resume)  the  experience  and  skills  of  the 
proposed  project  director  showing  that 
the  individual  is  not  only  well  qualified 
but  that  his/her  professional  capabilities 
are  relevant  to  the  successful 
implementation  of  the  project. 


h.  Staff  responsibilities.  The 
application  must  include  statements 
regarding  who  will  have  the 
responsibilities  of  the  chief  executive 
officer,  who  will  be  responsible  for  grant 
coordination  with  OCS.  and  how  the 
assigned  responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project.  It  must  show  clearly  that 
sufficient  time  of  senior  staff  will  be 
budgeted  to  assure  timely 
implementation  and  cost  effective 
management  of  the  project. 

Part  G — Post-Award  Requirements 

The  official  award  document  is  the 
Notice  of  Grant  Award  which  sets  forth 
in  writing  to  the  recipient  the  amount  of 
funds  awarded,  the  purpose  of  the 
award,  other  terms  and  conditions  of  the 
award,  the  effective  date  of  the  award, 
the  budget  period  for  which  support  is 
given,  the  total  project  period  for  which 
support  is  contemplated  and  the  total 
recipient  financial  participation 
required. 

In  addition  to  the  General  Conditions 
and  Special  Conditions  (where  the  latter 
are  warranted)  which  will  be  applicable 
to  grants,  grantees  will  be  subject  to  the 
provisions  of  Office  of  Management  and 
Budget  Circulars  A-102  or  A-110  and  A- 


122  the  last  of  which,  amongst  other 
provisions,  prohibits  the  use  of  grant 
funds  for  (a)  electioneering  activities  at 
the  Federal,  State  or  local  level  and  (b) 
attempts  to  influence  Federal  or  State 
legislation  through  either  grassroots 
lobbying  or  direct  contacts  with  Federal 
or  State  legislators  or  their  staffs. 

Grantees  will  be  required  to  submit 
semi-annual  financial  and  progress 
reports  as  well  as  an  audit  of  the  project 
costs.  (Costs  associated  with  the 
completion  and  submission  of  the 
required  grant  audit  may  be  charged  to 
the  grant.) 

Any  visual  or  written  materials 
produced  under  this  grant  must  be 
furnished  to  OCS  for  recordation  and 
possible  dissemination  to  interested 
parties. 
Mary  M.  Evert, 

Director,  Office  of  Community  Services. 
Attachment  A — Annual  Update  of  Poverty 

Income  Guidelines 
Attachment  B — SF-424,  Federal  Assistance 
Attachment  C — Assurance  of  Complidnce 

with  DHHS  Regulation  under  Title  VI  of 

the  Civil  Rights  Act  of  1964 
Attachment  D- — Assurance  of  Compliance 

with  Section  504  of  the  Rehabilitation  A;l 

of  1973,  as  amended 
Attachment  E — Assurances  (General) 

BILLING  CODE  41S0-04-M 


ATTACHMENT  A 

1988  POVERTY  INCOME  OUDELINES  POP  ALL  STATES  (EXCEPT  ALASKA  AND  HAWAII) 
ANT^  THE  DISTRICT  OF  COLUMBIA 


Size  of  Farily  Unit 


Poverty  Guideline 


1 

$5,770 

2 

7,730 

3 

9,690 

4 

11,650 

5 

13,610 

6 

15,570 

7 

17,530 

8 

19,490 

For  family  units  with  nore  than  8  nwnbers,  add  $1,960  for  each  additional 
menber. 


POVERTY  INCOME  GUIDELINES  POP  ALASKA 


Size  of  Fanilv  Unit 


Poverty  Guideline 


1 

$7,210 

2 

9,660 

3 

12,110 

4 

14,560 

S 

17,010 

6 

19,460 

7 

21,910 

8 

24,360 

For  family  units  with  more  than  8  members,  add  $2,4S0  for  each  additional 
member. 


POVERTy  INCOME  GUIDELINES  FX>R  HAWAII 


Size  of  Fafnily  Unit 


Poverty  Guideline 


1 

$6,650 

2 

8,900 

3 

11,150 

4 

13,400 

5 

15,650 

6 

17,900 

7 

20,150 

8 

22,400 

For  family  units  with  more  than  8  members,  add  $2,250  for  each  additional 

menber. 


UMI 
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FEDERAL  ASSISTANCE 


t    TYPE 

iCBM.SS.ON  □  NOTK:EOf,NTENT,OPTK)N*U 

(Markup-  LJ  PnEAPPLK:ATION 

f"**^"  D  applk:atk)n 


2   APPtl- 
CANT-S 

APPLI- 
CATK3N 
lOENTI- 
F.ER 


ATTAPHMFMT 


■  NUMBER 


b  DATE 


Yfur     month     day 


19 


3    STATE 
APPLI- 
CATION 
IDENTI- 
FIER 
Vorc  TO  B( 
ASSIGNED 
BY  STATF 


OMe  Approvl  No  034»-0006 


a  NUMBER 


b   DATE 
ASStGNEO 


tear    monlh    dmf 


19 


LlQIt 

Blank 


4.  LEGAL  APPLCANT/REC.PIENT 

a  AppkcanI  Nam* 

b  Organization  Unit 

c  SMat/P  0  Box 

d  Ctly 

(  Stata 

h.  Contact  Paraon  (Namt 

4  Tfltpkont  No.) 


•  County 
g  ZIP  Coda 


5   EMPLOYER  lOCNTlFlCATlON  NUMBER  (EIN) 


6 

pfla 

GRAM 
tFrvm  CFDAt 


7  TITLE  OF  APPLICANT'S  PROJECT  (Um  tacbon  IV  o<  thit  kym  to  provioa  •  summary  dasovbon  o>  tha 
proiacl) 


9   AREA  OF  PROJECT  IMPACT  (Namei  o/ctiies.  nxouiei  aaits.  tu ) 


12. 


PROPOSED  FUNDING 


17. 


10  ESTIMATED  NUMBER 
OF  PERSONS  BENEFITING 


a  FEDERAL 


b  APPLICANT 


C  STATE 


d.  LOCAL 


a  OTHER 


Tow 


00 


00 


00 


00 


■   APPLICANT 


CONGRESSIONAL  DISTRICTS  OF 
b   PROJECT 


IS   PROJECT  START 
DATE 


Yrmf    momik    da\ 


00! 


19 


jlS  DATE  DUE  TO 
00  FEDERAL  AGENCY  » 


16   PROJECT 
DURATION 


■   NUMBER 


I  I  n  I  I  I 


MULTIPLE  D 


b   TITLE 


S   TYPE  OF  APPLICANT/REOPIEtfr 

Oanci 


>->«»»  f  um  ■  itamii 


'*»(* 


Emirr  apfmpnair  Itittt         I 


1 1    TYPE  OF  ASSISTANCE 

«  lull  a— 

■    liwii  mi  Qw  E 


Emwr  a^m- 
pnmm  lettrrit) 


U    TYPE  OF  APPLICATION 


D 


1 1    TVPe  Of  CHAMGC  <Fi»  It,  V  14,) 


t9 


ttar    momlk    iay 


€ntoi  apvny 


19  FEDERAL  AGENCY  TO  RECEIVE  REQUEST 


-  l...- 


a  ORGANIZATIONAL  UNIT  (IF  APPROPRIATE) 


/ 


c.  ADDRESS 


b  ADMINISTRATIVE  CONTACT  (IF  KNOWN) 


22 

THE 

APPLICANT 
CERTIFIES 
THAT* 


CERTIFYING 
REPRE- 
SENTATIVE 


To  Itia  bast  o<  my  knowladga  and  bakal. 
data  m  tha  praapplic  ation  /  appacaboo 
arc  trua  and  oorract.  tha  documant  haa 
baan  duly  auttionzad  t>y  tha  govammg 
body  o(  tha  appkcant  and  tha  apphcam 
«MI  oomply  Mlh  tha  altachad  aaaurancaa 
il  tha  aaaialanca  la  approvad 


20  EXISTING  FEDERAL  GRANT 
IDENTIFICATION  NUMBER 


21    REMARKS  ADDED 


JA. 


D 


No 


a    YES.  THIS  NOTICE  OF  INTENT/PREAPPLICATION/ APPLICATION  «VAS  MADE  AVAILABLE  TO  THE  STATE 
EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON^ 

DATE 


b   NO.  PROORAM  IS  MOT  COVERED  BY  E  O  12372  D 

OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW    D 


a  TYPED  NAME  AND  TITLE 


2*   APPLICA- 
TION 
RECEIVED     19 


Ytmr    month    Jay 


b   SIGNATURE 


25   FEDERAL  APPLICATION  IDENTIFICATION  NUMBER 


27   ACTION  TAKEN 

a  a  AWARDED 
a  b  REJECTED 
a  e   RETURNED  FOR 

AMENDMENT 
O  d  RETURNED  FOR 

E  O   12372  SUBMISSK3N 

BY  APPLICANT  TO 

STATE 
a  a  DEFERRED 
D  (    WITHDRAWN 


28. 


FUNDING 


a   FEDERAL 


b  APPLICANT 


c    STATE 


d.  LOCAL 


a  OTHER 


TOTAL 


NSN  7540-01 -ooe-aiS2 

PREVKXJS  EDITON 
IS  NOT  USABLE 


00 


00 


00 


00 


00 


00 


26   FEDERAL  GRANT  IOENTIFK>TION 


Yrar    montk 


29    ACTION  DATt^ 


19 


31    CONTACT  FOR  ADDITIONAL  INFORMA 
TION  tSamf  and  tetephont  nymbtrt 


424-103 


30 

STARTING 
DATE  19 


Year  montk    date 


32 

ENDING 
DATE 


Ytar  month    date 
19 


33    REMARKS  AOOEO 


D 


Vaa 


D 


No 


STANOAflO  FORM  424  PAGE  1  (Ra 
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SECTION  IV-WEMARKS   (Plfost  rtftrtnei  Iht  proptr  ttfm  number  from  Sfctiona  I,  II  or  III,  ■/  applieabU) 


STANDARD  FORM  424  PAGE  2  (10-79 


1988 
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OMe  NC'  0J*»«>06 


PART  11 
PROJECT  APPROVAL  INFORMATION 


Item  1 

Does  this  assistance  request  require 

State,  local  regional,  or  other  priority  rating'' 


Name  of  Governing  Body  . 
Priority  Rating  _ 


Yes 


No 


Item  2 


DoesThis  assistance  request  require  State,  or  local 
advisory,  educational  or  health  clearances' 


Name  of  Agency  or 
Board 


Yes 


No      (Attach  Documentation) 


Item  3 

Does  this  assistance  request  require  State,  local, 
reqional  or  othe'  planning  approval' 
**  Yes 


Name  ol  Approving  Agency 
Date 


No 


irSrproposed  project  covered  by  an  approved  compre-         Check  one   State  U 

hensive  plan'  R^g'onal        D 

_  No      Location  of  Plan 


Yes 


Item  5 

Will  the  assistance  requested  serve  a  Federal 


Name  o»  Federal  Installation  . 


installation? 


Yes No      Federal  Population  benefiting  from  Proiect 


Item  6 

Will  the  assisunce  requested  be  on  Federal  land  or 

*""*"*"°"-  Yes NO     Percent  of  Proiecl 


Name  of  Federal  Installation 
Location  of  Federal  Land  — 


Item  ' 

Will  the  assistance 

on  the  environment 


requested  have  an  impact  of  effect  See  instructions  for  additional  information  to  be 

provided. 
Yes No 


Item  8. 

Will  the  assistance  requested  cause  the  displacement 

of  individuals,  families,  businesses,  or  farms' 


Yes. 


Number  of: 
Individuals  . 
Families 
Busir>esses . 
.  No        Farms 


Item  9 


Is  there  other 
pending,  or  anticipated 


related  assistance  on  this  project  previous.         See  .nstructk>ns  for  additional  .nformatk>n  to  be 


provided. 


.Yes 


No 


UMI 
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OMB  NO  OMtoooe 


PART  III .  BUDGET  INFORMATION 

SECTION  A  -  BUDGET  SUMIMARY 

Grant  Prograrn. 

Function 

or  Activity 

(a) 

Federal 
Catalog  No. 

(b) 

Estimated  Unobligated  Furtds 

New  or  Revised  Budget 

Federal 
(c) 

Non-Federal 
(d) 

Federal 
(e) 

Non-Federal 
(f) 

Total 

(a) 

1. 

$ 

$ 

$ 

$ 

s 

2. 

3. 

4. 

5.  TOTALS 

S 

$ 

S 

$ 

$ 

SECTION  B  •  BUDGET  CATEGORIES 

6   Object  Class  Categories 

-  Grant  Program,  Function  or  Activity 

Total 
(5J 

(1) 

(21 

(3) 

(4) 

a.  Personnel 

$ 

$ 

$ 

$ 

$ 

b.  Fringe  Benefits 

c.  Travel 

■- 

d.  Equipment 

e.  Supplies 

f.    Contractual 

g.  Construction 

h.  Other 

i.    Total  Direct  Charges 

j.    Indirect  Charges 

k.  TOTALS 

$ 

$ 

$ 

$ 

$ 

7.  Program  Inconrte 

$ 

$ 

$ 

$ 

$ 
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SECTION  C  •  NON-FEDERAL  RESOURCES 

(a)  Grant  Proofam                         ,  (b)  APPLJCANT 

(C)  STATE 

(d)  OTHER  SOURCES 

(e)  TOTALS 

a. 

% 

S 

S 

S 

9. 

10. 

11. 

12.  TOTALS 

$ 

S 

$ 

s 

SECTION  D  •  FORECASTED  CASH  NEEDS 

13    FKtoral 

Total  lor  1st  Year 

1st  Quarter 

2nd  Quarter 

3rd  Quarter 

4lh  Quarter 

S 

S 

$ 

S 

s 

14.  Non-Faderal 

15.  TOTAL 

S 

s 

$ 

$ 

S 

SECTION  E  -  BUDGET  ESTIMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  OF  THE  PROJECT 

(a)  Grant  Program 

FUTURE  FUNDING  PERIODS  (YEARS)                                   1 

(b)  FIRST 

(c)  SECOND 

(d)  THIRD 

(e)  FOURTH 

16. 

$ 

S 

« 

S 

17. 

18. 

19 

20    TOTALS 

$ 

$ 

S 

s 

SECTION  F  •  OTHER  BUC-3ET  INFORMATION 
(Attach  Additional  Shacta  H  NKaaawy) 

21.  Diraci  Charges: 

22.  Indirect  Charges: 

V 

23.  Remarks: 

PART  IV  PROGRAM  NARRATIVE  (Attach  par  instruction) 
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P.TTACny.E^T   c 


ASSURANCE  OF  COMPLIANCE  WITH  THE  DEPARTMENT  OF 

HEALTH  AND  HIMAN  SERVICES  REGULATION  UNDER 

TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT  OF  1964 


(hereinafter  called  the  "Applicant") 


\ame  ot  Appluaiil  (ispc  m  pi  mil 


HEREBY  AGREES  THAT  it  will  compl>  with  Title  V!  of  the  Civil  Rights  Act  of  1964  (P.L. 
88-352)  and  all  requirements  imposed  by  or  pursuant  to  the  Regulation  of  the  Department 
of  Health  and  Human  Services  (45  C.F.R.  Part  80)  issued  pursuant  to  that  title,  to  the  end 
that,  in  accordance  with  Title  VI  of  that  Act  and  the  Regulation,  no  person  in  the  United 
States  shall,  on  the  ground  of  race,  color,  or  national  origin,  be  excluded  from  participation 
in,  be  denied  the  benefits  of.  or  be  otherwise  subjected  to  discrimination  under  any  program 
or  activity  for  w  hich  the  Applicant  receives  Federal  financial  assistance  from  the  Depart- 
ment; and  HEREBY  GIVES  ASSURANCE  THAT  it  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 

If  any  real  property  or  structure  thereon  is  provided  or  improved  with  the  aid  of  Federal 
financial  assistance  extended  to  the  Applicant  by  the  Department,  this  Assurance  shall  obligate 
the  Applicant,  or  in  the  case  of  any  transfer  of  such  property,  any  transferee,  for  the  period 
during  which  the  real  property  or  structure  is  used  for  a  purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another  purpose  involving  the  provision  of  similar  services  or 
benefits.  If  any  personal  property  is  so  provided,  this  Assurance  shall  obligate  the  Applicant 
for  the  period  during  which  it  retains  ownership  or  possession  of  the  property.  In  all  other 
cases,  this  Assurance  shall  obligate  the  Applicant  for  the  period  during  which  the  Federal 
financial  assistance  is  extended  to  it  by  the  Department.      ^ 

THIS  ASSURANCE  is  given  in  consideration  of  and  for  the  purpose  of  obtaining  any  and 
all  Federal  grants,  loans,  contracts,  property,  discounts  or  other  Federal  financial  assistance 
extended  after  the  date  hereof  to  the  Applicant  by  the  Department,  including  installment 
payments  afier  such  date  on  account  of  applications  for  Federal  financial  assistance  which 
were  approved  before  such  date.  The  Applicant  recognizes  and  agrees  that  such  Federal  finan- 
cial assistance  will  be  extended  in  reliance  on  the  representations  and  agreements  made  in 
this  Assurance,  and  that  the  United  States  shall  have  the  right  to  seek  judicial  enforcement 
of  this  Assurance.  This  Assurance  is  binding  on  the  Applicant,  its  successors,  transferees, 
and  assignees,  and  the  person  or  persons  whose  signatures  appear  below  are  authorized  to 
sign  this  Assurance  on  behalf  of  the  Applicant. 


Date 


ApplKani  (n-pc  oi  prinU 


By 


Signature  and  Tiilc  of  Authorized  Official 


Applicant's  mailing  address 


NOTE:  If  this  form  is  not  returned  with  the  application  for  rmanclal  assistance,  return  it 
iu  DHKS,  Office  fur  Ci*ii  Rit;his,  330  Independence  Ave.,  S.W.,  Washington,  D.C.  20201 
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ATTACHMENT  D 


DKPARTMfAT  OF  HKAI.TH  AND  HI  MAN  SKRVICKS 

ASSLRANCK  OF  COMPLIANCK  WITH  SKCTION  504  OF  THE 
RKHABILITATION  ACT  OF  197J,  AS  AMENDED 

The  undersigned  (hereinafier  called  ihe  "recipient")  HEREBY  AGREES  THAT  it  will  comply 
with  Section  504  of  the  Rehabilitation  Act  of  1973.  as  amended  (29  U.S.C.  794),  all  require- 
ments imposed  by  the  applicable  HHS  regulation  (45  C.F.R.  Part  84),  and  all  guidelines  and 
interpretations  issued  pursuant  thereto. 

Pursuant  to  §84.5(u)  of  the  regulation  (45  C.F.R.  84.5(a)),  the  recipient  gives  this  Assurance 
in  consideration  of  and  for  the  purpose  of  obtaining  any  and  all  Federal  grants,  loans,  con- 
tracts (except  procurement  contracts  and  contracts  of  insurance  or  guaranty),  property,  dis- 
counts, or  other  Federal  financial  assistance  extended  by  the  Department  of  Health  and  Human 
Services  after  the  date  of  this  Assurance,  including  payments  or  other  assistance  made  after 
such  date  on  applications  for  Federal  financial  assistance  that  were  approved  before  such 
date.  The  recipient  recognizes  and  agrees  that  such  Federal  financial  assistance  will  be  extended 
in  reliance  on  the  representations  and  agreements  made  in  this  Assurance  and  that  the  United 
States  will  have  the  right  to  enforce  this  Assurance  through  lawful  means.  This  Assurance 
is  binding  on  the  recipient,  its  successors,  transferees,  and  assignees,  and  the  person  or  persons 
whose  signatures  appear  below  are  authorized  to  sign  this  Assurartce  on  l>ehalf  of  the  recipient. 

This  Assurance  obligates  the  recipient  for  the  period  during  whichf ederal  Hnancial  assistance 
is  extended  to  it  by  the  Department  of  Health  and  Human  Services  or,  where  the  assistance 
is  in  the  form  of  real  or  personal  property,  for  the  period  provided  for  in  §84. 5(b)  of  the 
regulation  |45  C.F.R.  84.5(b)J. 

The  recipient:  (Check  (a)  or  (b)) 

a.  (  )  employs  fewer  than  fifteen  persons; 

b.  (  )  employs  fifteen  or  more  persons  and,  pursuant  to  §84. 7(a)  of  the  regulation 

(45  C.F.R.  84.7(a)],  has  designated  the  following  person(s)  to  coordinate  its 
efforts  to  comply  with  the  HHS  regulations: 


Name  of  Designee(s)  (Type  or  Print) 


Name  of  Recipient  (Type  or  Print) 


Street  Address  or  P.O.  Box 


(IRS)  Employer  Identification  Number 


City 


State  Zip 

I  certify  that  th^  above  information  is  complete  and  correct  to  the  best  of  my  knowledge. 


Datv 


Signature  and  Title  of  Authorized  Official 


If  there  has  been  a  chanee  in  name  or  ownershin  within  the  la«t  year,  please  PRINT  the  fonner 
name  below: 


UMI 


NOTE:  if  ihiN  form  is  nul  relumed  with  the  application  for  financial  assistance,  rclum  il 
10  DHHS,  Office  for  Ci\il  Rights,  330  Independence  Avenue.  S.W..  Washington,  D.C.  20201. 


HHS-MI  (Rc\    i:  K) 
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ASSURANCES 


The  Applicant  hereby  assures  and  certifies  that  it  will  comply  with  the  regulations,  policies,  guidelines 
and  requirements,  including  45  CFR  Part  74  and  0MB  Circulars  No  A-102,  A-110  and  applicable  cost 
principles.  (Circulars  A-21,  ■'Educational  Institutions',  A-87,  "Cost  Principles  for  State  and  Local  Govern- 
ments"; and  A-122.  "Nonprofit  Organizations"),  as  they  relate  to  the  application,  acceptance  and  use 
of  Federal  funds  for  this  Federally  assisted  project  Also  the  applicant  assures  and  certifies  with  respect 
to  the  grant  that: 


1 .  It  possesses  legal  authority  to  apply  for  the 
grant;  that  a  resolution,  motion  or  similar  ac- 
tion has  been  duly  adopted  or  passed  as  an 
official  act  of  the  applicant's  governing  body, 
authorizing  the  filing  of  the  application.  In- 
cluding all  understandings  and  assurances 
contained  therein,  and  directing  and  authoriz- 
ing the  person  identified  as  the  official 
representative  of  the  applicant  to  act  in  con- 
nection with  the  application  and  to  provide 
such  additional  information  as  may  be 
required 

2.  It  will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (P.L.  88-352)  and  in  accordance 
with  Title  VI  of  that  Act.  no  person  in  the 
United  States  shall,  on  the  ground  of  race, 
color,  or  national  origin,  be  excluded  from  par- 
ticipation in.  be  denied  the  benefits  of,  or  be 
otherwise  subjected  to  discrimination  under 
any  program  or  activity  for  which  the  appli- 
cant receives  Federal  financial  assistance 
and  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 

3.  It  will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  use  2000d)  prohibiting 
employment  discrimination  where  (1)  the 
primary  purpose  of  a  grant  is  to  provide 
employment  or  (2)  discriminatory  employment 
practices  will  result  in  unequal  treatment  of 
persons  who  are  or  should  t>e  benefiting  from 
the  grant-aided  activity. 

4.  It  will  comply  with  requirements  of  the  provi- 
sions of  the  Uniform  Relocation  Assistance 
and  Heal  Kroperty  Acquisition  Act  of  1970 
(PL  91-646)  which  provides  for  fair  and 
equitable  treatment'of  persons  displaced  as 
a  result  of  Federal  and  federally-assisted 
programs. 

5.  It  will  comply  with  the  provisions  of  the  Hatch 
Act  wMiCh  lirTiit  the  pOiitiCai  activity  of  otate 
and  local  oovarnment  emnlovees 


It  will  comply  with  the  minimum  wage  and 
maximum  hours  provisions  of  the  Federal  Fair 
Labor  Standards  Act  (29  U  S  C  201)  as  they 
apply  to  employees  of  institutions  of  higher 
education,  hospitals,  other  nonprofit  organi- 
zations, and  to  employees  of  State  and  local 
governments  who  are  not  employed  in  inte- 
gral operations  in  areas  of  traditional  govern- 
mental functions 

Head  Start,  Certification  of  Minimum  Wage 
It  certifies  that  it  has  reviewed  the  salary  struc- 
tures and  wages  for  all  positions  and  certifies 
that  persons  employed  m  carrying  out  this 
program  shall  not  receive  compensation  at  a 
rate  which  is  (a)  in  excess  of  the  average  rate 
of  compensation  paid  in  the  area  to  persons 
providing  substantially  comparable  services; 
or  (b)  less  than|_the  minimum  wage  rate  pre- 
scribed in  sejEtion  6(a)  of  the  Fair  Labor 
Standards  Act' of  1938.  Documentation  of  the 
methods  by  which  it  established  wage  scales 
is  available  in  their  files  for  review  by  audit 
and  HDS  personnel.  . 

It  will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  is  or  gives  the  appearance  of 
being  motivated  by  a  desire  for  private  gain 
for  themselves  or  others,  particularly  those 
with  whom  they  have  family,  business,  or 
other  ties. 

It  will  give  the  sponsoring  agency  or  the 
Comptroller  General  through  any  authorized 
representative  the  access  to  and  the  right  to 
examine  ati  tecoros,  Dooks.  papers,  or 
c!uv  uments  related  to  the  grant,  including  the 
records  of  contractors  and  subcontractors 
performing  under  the  grant. 

It  will  COiTiply  witil  dii  iCkjuiieincDld  iii.^udcu 

by  the  Federal  sponsoring  agency  concerning 
special  requirements  of  law,  program  require- 
ments, and  other  administrative  requirements 


25796 


Federal  Register  /  Vol.  53.  No.  131  /  Friday.  July  8. 1986  /  Notices 


10.  It  will  insure  that  the  facilities  under  its  owner- 
ship, lease  or  supervision  which  shall  be 
utilized  in  the  accomplishment  of  the  project 
are  not  listed  on  the  Environmental  Protec- 
tion Agency's  (EPA)  list  of  Violating  Facilities 
and  that  it  will  notify  the  Federal  grantor 
agency  of  the  receipt  of  any  communication 
from  the  Director  of  the  EPA  Office  of  Federal 
Activities  indicating  that  a  facility  to  be  used 
in  the  project  is  under  consideration  for  listing 
by  the  EPA 

The  phrase  "Federal  financial  assistance  "  includes 
any  form  of  loan,  grant,  guaranty,  insurance  pay- 
ment, rebate,  subsidy,  disaster  assistance  loan  or 
grant,  or  any  other  form  of  direct  or  indirect  Federal 
assistance 

1 1  It  will  comply  with  the  flood  insurance  pur- 
chase requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973.  Public 
Law  93-234,  87  Stat  975.  approved  Decem- 
ber 31 , 1  976  Section  1 02(a)  requires,  on  and 
after  March  2.  1975.  the  purchase  of  flood  m- 
surance  in  communities  where  such  insur- 
ance 16  available  as  a  condition  for  the  receipt 
of  any  Federal  financial  assistance  for  con- 
struction or  acquisition  purposes  for  use  m 
any  area  that  has  been  identified  by  the 
Secretary  of  the  Department  of  Housing  and 
Urban  Development  as  an  area  having  spe- 
cial flood  hazards 

12  It  will  assist  the  Federal  grantor  agency  m  its 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966  as  amended 
(16  U  S.C  470).  Executive  Order  1 1593.  and 
the  Archeological  and  Historic  Preservation 
Act  of  1966  (16  U  S  C  469a  1  et  seq  )  by 
(a)  consulting  with  the  State  Historic  Preser- 
vation Officer  on  the  conduct  of  investiga- 
tions, as  necessary,  to  identify  properties 
listed  in  or  eligible  for  inclusion  m  the  NaitonaJ 
Register  of  Historic  Places  that  are  subject  to 
adverse  effects  (see  36  CFR  Part  800  8)  by 
the  grantee's  activity  and  notifying  the 
Federal  grantor  agency  of  the  existence  of 
any  such  properties,  and  by  (b)  complying 
with  all  requirements  established  by  the 
Federal  grantor  agency  to  avoid  or  mitigate 
adverse  effects  upon  such  properties 

13  Applicants  for  the  Administration  for  Native 
Americans  Programs,  hereby  certify  m  ac- 
cordance with  45  CFR  1336  53.  that  the  finan- 
cial assistance  provided  by  the  Office  of 
Human  Development  Services  for  the  speci- 

|KR  Oix;  BH-l.'">222  Filed  7-7-88;  8:45  Bm| 
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tied  activities  to  be  performed  under  this  pro- 
gram, will  be  in  addition  to,  and  not  in 
substitution  for,  comparable  activities  pro- 
vided without  Federal  assistance 

14.  It  will  comply  with  the  Age  Discrimination  Act 
of  1975  enacted  as  an  amendment  to  the 
Older  Amertcans  Act  (Pub  L  94-135),  which 
provides  that;  No  person  in  the  United  States 
shall,  on  the  basis  of  age  be  excluded  from 
participation  tn,  be  denied  the  benefits  of,  or 
be  subjected  to  discrimination  und^r,  any  pro- 
gram or  activity  for  which  the  applicant 
receives  Federal  financial  assistance 

15  It  will  comply //ith  Section  504  of  the  Rehabil- 
itation Act  of  1973,  as  amended  (29  U  S  C 
794).  all  requirements  imposed  by  the  appli- 
cable HHS  regulation  (45  CFR  Part  84),  and 
all  guidelines  and  interpretations  issued  pur- 

•  suant  thereto,  which  prohibits  discrimination 
on  tf>e  basis  of  handicap  in  programs  and  ac- 
tivities receiving  Federal  financial  assistance 

16  It  wilt  comply  with  Title  IX  of  the  Education 
Amendments  of  1 972  (20  U  S  C  1 68 1 ,  et  seq  ) 
which  prohibits  discrimination  on  the  basis  of 
sex  in  education  programs  and  activities  re- 
ceiwng  Federal  financial  assistance  (whether 
or  not  the  programs  or  activities  are  offered 
Of  sponsored  by  an  educational  institution). 

17  It  will  comply  with  Pub  L  93-348  as  imple- 
mented by  Pan  46  of  Title  45  (45  CFR  46,  42 
use  2891)  regarding  the  protection  of 
human  subjects  involved  in  research,  devel- 
opment, and  related  activities  supported  by 
the  grant 

18  It  will  comply  with  the  equal  opportunity 
clause  prescribed  by  Executive  Order  1 1246, 
as  amended  and  will  require  that  its  sub- 
rec'pients  include  the  clause  m  all  construc- 
tion contracts  and  subcontracts  which  have 
or  are  expected  to  have  an  aggregate  value 
within  a  12  month  period  exceeding  $10,000. 
in  accordance  with  Department  of  Labor  regu- 
lations at  41  CFR  Part  60 

19  It  will  include,  and  will  require  that  its  subre- 
cipients  include,  the  provision  set  forth  in  29 
CFR  5  5(c)  pertaining  to  overtime  and  unpaid 
wages  m  any  nonexempt  r>onconstruction 
contract  which  involves  the  employment  of 
mechanics  and  laborers  (including  watchmen, 
guards,  apprentices,  and  trainees)  if  the  con- 
tract exceeds  $2,500 


Friday 
July  8,  1988 


UMI 


Part  V 

Department  of 
Health  and  Human 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

(Program  Announcement  No.  OCS-89-31 

Availability  of  Funds  and  Request  for 
Applications  Under  ttie  Office  of 
Community  Services'  Fiscal  Year  1989 
Demonstration  Partnership  Program 

agency:  Office  of  Community  Services, 
Family  Support  Administration, 
Department  of  Health  and  Human 
Services. 

action:  Announcement  of  availability  of 
funds  and  request  for  applications  under 
the  Office  of  Community  Services' 
Demonstration  Partnership  Program 
(DPP). 

summary:  The  Office  of  Community 
Services  (OCS)  announces  that,  based 
on  availability  of  funds,  applications 
will  be  accepted  for  new  grants 
pursuant  to  the  Secretary's  authority 
under  section  408(a)(1)  of  the  Human 
Services  Reauthorization  Act  of  1986. 
This  program  announcement  consists  of 
seven  parts.  Part  A  covers  information 
on  the  legislative  authority  and  deHnes 
terms  used  in  the  program 
announcement.  Part  B  describes  the 
purposes  of  this  program,  the  types  of 
projects  that  will  be  considered  for 
funding  and  who  is  eligible  to  apply. 

Part  C  provides  details  on  application 
prerequisites  such  as  the  amount  of 
matching  funds  applicants  are  required 
to  commit,  limitations  on  administrative 
costs,  and  program  beneficiaries.  Part  D 
provides  information  on  application 
procedures  including  the  availability  of 
forms,  where  to  submit  an  application, 
criteria  for  initial  screening  of 
applications,  and  project  evaluation 
criteria.  Part  E  provides  guidance  on  the 
content  of  an  application  package  and 
the  application  itself.  Part  F  provides 
instructions  for  completing  an 
application.  Part  G  details  post-award 
requirements. 

Closing  date*:  The  closing  date  for 
submission  of  applications  is  August  29, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Prior  to  July  28, 1988,  contact;  Office  of 
Community  Services,  Attn: 
Demonstration  Partnership  Program,  330 
C  Street,  SW.,  Room  2033,  Washington, 
DC  20201.  You  may  also  call  (202)  475- 
0339.  After  July  28, 1988.  contact:  Office 
of  Community  Services,  Attn: 
Demonstration  Partnership  Program,  370 
L'Enfant  Promenade,  SW.,  Washington. 
DC  20447. 
You  may  also  call  (202)  252-5251. 


Part  A — Preamble 

1.  Legislative  Authority 

Section  408(a)(1)  of  the  Human 
Services  Reauthorization  Act  of  1966 
(Demonstration  Partnership  Agreements 
Addressing  the  Needs  of  the  Poor) 
authorizes  the  Secretary  to  make  grants 
for  the  development  and  implementation 
of  new  and  innovative  approaches  to 
deal  with  particularly  critical  needs  or 
problems  of  the  poor  which  are  common 
to  a  number  of  communities. 

2.  Definitions  of  Terms, 

For  purposes  of  this  program 
announcement,  the  following  definitions 
apply: 

Eligible  entity:  Any  organization 
which  (1)  was  ofHcially  designated  as  a 
community  action  agency  or  a 
community  action  program  under  the 
provisions  of  section  210  of  the 
Economic  Opportunity  Act  of  1964  for 
fiscal  year  1961  and  did  not  lose  its 
designation;  or  (2)  was  a  limited  purpose 
agency  designated  under  Title  II  of  the 
Economic  Opportunity  Act  of  1964  for 
fiscal  year  1981  which  served  the 
general  purposes  of  a  community  action 
agency  under  Title  II  of  such  Act  and 
did  not  lose  its  designation:  or  (3) 
received  financial  assistance  under 
section  222(a)(4)  of  the  Economic 
Opportunity  Act  of  1964  in  fiscal  year 
1981;  or  (4)  received  a  grant  in  fiscal 
year  1984  under  the  waiver  provision  of 
Pub.  L  96-139;  or  (5)  was  created  under 
section  673(1  )(C)  of  the  Community 
Services  Block  Grant  Act  to  serve  a 
geographic  area  not  previously  served: 
or  (6)  came  into  existence  during  fiscal 
year  1962  as  a  direct  successor  in 
interest  to  a  community  action  agency  or 
community  action  program  and  meets 
all  the  requirements  under  section 
675(c)(3)  of  the  Community  Services 
Block  Grant  Act.  All  "eligible  entities" 
are  current  recipients  of  Comrannity 
Services  Block  Grant  funds.  The 
majority  of  "eligible  entities"  are 
community  action  agencies.  In  those 
cases  where  "eligible  entity"  status  is 
unclear,  fmal  determination  will  be 
made  by  FSA. 

Hypothesis:  A  tentative  assumption 
made  in  order  to  draw  out  and  test  its 
consequences,  e.g..  completing  a 
vocational  training  program  by 
prisoners  leads  to  a  reduction  in 
recidivism. 

Innovative  project:  One  that  departs 
from  or  significantly  modifies  past 
program  practices  and  tests  a  new 
approach. 

Intervention:  Any  activity  within  a 
project  that  is  intended  to  produce 
changes  in  the  target  population  or  the 
environment,  and  can  be  formally 


evaluated  during  the  project.  An 
example  of  an  intervention  is  the 
conduct  of  vocational  training  in  prison 
to  prepare  prisoners  for  employment 
following  release  from  prison. 

Partnership:  A  formal  negotiated 
arrangement  between  an  eligible  entity 
and  another  organization  (or 
organizations)  that  provides  for 
substantive  policy  and  management 
roles  for  each  of  the  partners  in  the 
conduct  of  the  project.  An  arrangement 
where  the  applicant  serves  only  as  a 
conduit  for  the  funds  is  not  a 
partnership. 

Self-sufficiency:  In  the  ideal  sense,  a 
condition  where  an  individual  or  family, 
by  reason  of  employment,  does  not  need 
and  is  not  eligible  for,  public  assistance. 
Individuals  and  families  may  be  more  or 
less  self  sufficient,  or  intermittently  self- 
sufficient,  with  some  income  from 
employment  but  not  enough  over  the 
long  term  to  become  totally  independent 
of  public  assistance. 

Part  B — Purpose 

The  purposes  of  this  program  are  (1) 
to  stimulate  eligible  entities  to  develop 
new  approaches  to  provide  for  greater 
self-sufficiency  of  the  poor;  (2)  to  test 
and  evaluate  the  new  approaches:  (3)  to 
disseminate  project  results  and 
evaluation  findings  so  that  the  new 
approaches  can  be  replicated:  and  (4)  to 
strengthen  the  ability  of  eligible  entities 
to  integrate,  coordinate,  and  redirect 
activities  to  promote  maximum  self- 
sufficiency  among  the  poor. 

Projects  must: 

(a)  Involve  activities  which  can  be 
incorporated  into,  or  be  closely 
coordinated  with,  eligible  entities' 
ongoing  programs; 

(b)  Involve  significant  new 
combinations  of  resources  or  new  and 
innovative  approaches  involving 
partnership  agreements; 

(c)  Be  structured  in  a  way  that  will, 
within  the  limits  of  the  type  of 
assistance  or  activities  contemplated, 
most  fully  and  effectively  promote  the 
purposes  of  the  Community  Services 
Block  Grant  Act  as  amended. 

Partnership(s)  between  the  applicant 
and  one  or  more  other  organizations  is  a 
requirement  for  funding.  Projects  must 
have  a  measurable  and  potentially 
major  impact  on  the  causes  of  poverty, 
should  be  applicable  to  other  localities 
with  similar  problems,  and  should  have 
the  potential  for  widespread  replication 
by  eligible  entities. 

OCS  intends  that  projects  funded 
under  this  announcement  will  be 
conducted  on  a  scale  broad  enough  to 
permit  a  valid  evaluation. 
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Although  all  proposals  must  focus  on 
developing  new  ways  of  promoting 
individual  and  family  self-sufficiency. 
OCS  will  not  prescribe  specific 
hypotheses  to  be  tested  nor  specific 
population  groups  or  geographic  areas  to 
be  targeted.  However,  among  the  many 
problems  relating  to  poverty  and 
dependency,  there  are  a  number  which 
merit  special  attention  and  which  OCS 
encourages  applicants  to  address. 

With  respect  to  families,  it  is  clear 
that  families  now  dependent  on  such 
programs  as  Aid  to  Families  with 
Dependent  Children  (AFDC),  Low 
Income  Home  Energy  Assistance,  and 
Food  Stamps  will  be  unable  to  achieve 
self-sufficiency  without  stable, 
sustained  and  adequate  employment 
income.  It  is  also  clear  that  programs 
that  have  focused  exclusively  on  fobs  or 
job  training  have  not  always  led  to  self- 
sufficiency.  The  challenge  to  applicants 
for  funds  under  this  program  is  to  test 
new  approaches  to  a  range  of  problems 
family  members  encounter  in  trying  to 
obtain  permanent  jobs. 

One  such  major  problem  is  the 
scarcity  of  support  systems  that  offer 
integrated  family  services  covering  the 
whole  time  period  needed  to  achieve 
self-sufficiency.  OCS  welcomes  the 
submission  of  proposals  that  test 
various  ways  of  applying  the  integration 
of  services  concept,  including  a  job 
training/job  creation  component,  to 
families  who  depend  on  public 
assistance  on  a  continuing  or 
intermittent  basis. 

Another  pervasive  problem  is  that  of 
teenage  pregnancy.  Many  teenage 
mothers  are  on  public  assistance  and 
fully  half  of  the  welfare  budget  supports 
families  in  which  the  mother  had  her 
first  child  as  a  teenager,  OCS 
encourages  the  submission  of  proposals 
to  test  new  ways  in  whidi  the  resources 
of  the  community  can  be  mobilized  to 
prevent  premature  family  formation. 
Another  serious  problem  is  that  of 
unemployed  yoimg  men.  Many  anti 
poverty  programs  have  concentrated  on 
serving  female-headed  households  as  a 
way  of  reducing  public  assistance 
dependency  while  too  few  programs 
have  addressed  the  needs  of  young  men 
in  the  most  impoverished  urban  and 
rural  areas.  These  programs,  if  they 
exist  at  all,  have  generally  failed  to 
qualify  Hiese  young  men  for  the  jobs 
that  remain  in  the  inner  cities  and 
impoverished  rural  areas.  OCS  would  be 
interested  in  testing  whether  providing 
these  men  with  the  specific  skill(s) 
training  and  related  services  necessary 
to  be  hired  for  these  jobs  will  stimulate 
family  reunification  and  promote 
economic  self-sufficiency. 


The  problems  caused  by  the  lack  of 
integrated  support  systems  for  heads  of 
households  who  are  seeking  work, 
unemployed  young  men  and  at-risk 
teenagers  do  not  of  course,  exhaust  the 
range  of  major  problems  confronting  the 
poor.  Applications  proposing  new 
af^roaches  to  other  problems  are 
welcome  so  long  as  such  problems  affect 
large  numbers  of  urban  and/or  rural 
poor  and  are  serious  obstacles  to  the 
achievement  of  self-sufficiency. 

Whatever  problem  or  problems  the 
applicant  chooses  to  address,  the 
applicant  will  be  expected  to  propose 
solutions  that  depart  from  or  modify 
conventional  approaches  and  that  show 
promise  of  being  highly  effective. 

Frequently,  efforts  by  low-income 
families  to  achieve  self-sufficiency,  as 
well  as  efforts  by  service  providers  to 
help  such  families  become  self- 
sufficient,  are  impelled  by  legislative, 
administrative,  and  regulatory 
requirements  at  the  Federal,  State,  and 
local  levels.  Applicants  are  encouraged 
to  identify  and  address  these 
impediments  where  feasible  and 
appropriate. 

i'he  use  of  funds  for  the  purchase, 
construction  or  improvement  of  real 
property  is  prohibited.  This  prohibition 
includes  expenditures  for 
weatherization  and  home  repairs. 

Eligible  applicants  are  those  "eligible 
entities"  defined  in  Part  A,  Section  2., 
Definitions  of  Terms,  of  this 
announcement  and  whose  eligibility 
status  and  capability  have  been  certiHed 
by  the  State  Director  of  the  Community 
Services  Block  Grant  program.  (See  Part 
F,  Section  5c  for  certification 
requirements.) 

Part  G— Application  Prerequisites 

1.  Availability  of  Funds 

a.  OCS  is  spreading  its  administrative 
review  process  more  evenly  across  the 
Hscal  year.  In  order  to  accomplish  this. 
OCS  is  publishing  this  Program 
Announcement  prior  to  the  Congress 
completing  its  deliberations  on 
appropriations  for  this  program  for  FY 
1989.  Grants  will  only  be  made  based  on 
the  availability  of  funds.  The  amount  of 
funds  available  and  the  expected 
number  of  grants  that  will  be  made 
when,  and  if.  such  funds  become 
available  is  not  known  at  the  present 
time. 

b.  Grant  requests  will  be  considered 
for  an  amount  up  to  $250,000  in  OCS 
funds. 

2.  Grant  Duration 

The  period  of  the  grant  award  will  be 
determined  by  the  nature  of  the 
individual  project  and  the  justification 


presented  in  the  application.  However, 
no  grant  period  shall  exceed  24  months. 

3.  Matching  Funds 

An  apphcdnt  is  required  to  obtain 
commitment  of  at  least  one  private  or 
public  sector  dollar  for  each  dollar  of 
OCS  funds  awarded.  Thus,  if  an 
applicant  is  requesting  $175,000  in  OCS 
funds,  at  least  $175,000  in  additional 
funds  must  be  committed  to  the  project 
from  private  or  public  sector  sources. 
Public  sector  resources  that  can  be 
counted  toward  the  minimum  match 
include  funds  from  State  and  local 
governments,  and  funds  from  various 
block  grants  allocated  to  the  States  by 
the  Federal  Government  providing  the 
authorizing  legislation  for  these  grants 
does  not  prohibit  such  use.  Federal 
funds  other  than  block  grant  funds  may 
not  be  used  to  satisfy  the  minimum 
match  requirement,  although  such  funds 
may  be  ai^lied  to  the  proiect.  if 
permitted  liy  the  Federal  statutes 
governing  the  use  of  these  funds.  There 
is  an  exception  to  the  use  of  block  grant 
funds  for  a  demonstration  project  under 
this  program.  The  ninety  percent 
Community  Services  Block  Grant 
[CSBG)  funds  that  by  statute  are 
designated  for  use  by  eligible  entities 
may  not  be  used  for  the  mininnun  match. 
However,  OCS  will  accept  any  of  the 
remaining  ten  percent  (CSBG  funds)  as 
match,  as  well  as  other  block  grant 
funds  transferred  into  the  Community 
Services  Block  Grant 

Funds  identified  by  the  applicant  as 
those  which  will  be  counted  toward  the 
minimum  match  requirement  may  be  in 
the  form  of  cash  or  in-kind  fairly 
converted  into  its  dollar  equivalent. 
Such  funds  must  be  definitely  committed 
or  contingent  only  on  receipt  of  an  OCS 
grant,  and  must  be  applied  to  specific 
project  activities  within  the  OCS- 
approved  project  and  used  only  for 
project  purposes  for  the  duration  of  the 
OCS  grant. 

Funds  expended  or  obligated  prior  to 
the  approved  OCS  starting  date  for  a 
grant  cannot  be  considered  as  matching 
funds.  Documentation  of  matching  funds 
must  be  in  the  form  of  letters  of 
commitment  from  the  donors. 

4.  Maintenance  of  Effort 

The  activities  funded  under  this 
program  announcement  must  be  in 
addition  to,  and  not  in  substitution  for, 
activities  previously  carried  on  without 
Federal  assistance.  Also,  funds  or  other 
resources  currently  devoted  to  activities 
designed  to  meet  the  needs  of  the  poor 
within  a  community,  area,  or  State  must 
not  be  reduced  in  order  to  provide  the 
required  matching  contributions. 


25800 


Federal  Regbter  /  Vol.  53.  No.  131  /  Friday.  )uly  8.  1988  /  NoUcea 


Federal  Register  /  Vol.  53.  No.  131  /  Friday.  July  8.  1988  /  Notices 


25801 


This  provision  will  generally  allow  the 
use  of  block  grant  funds  as  matching 
funds  for  the  demonstration  project 
when  the  applicant  shows  that  it  has 
received  a  real  increase  in  its  block 
grant  allotment  or  demonstrates  that 
other  anti-poverty  programs  will  not  be 
scaled  back  to  provide  the  match. 

5.  Administrative  and  Indirect  Costs 

OCS  will  accept  applications  that 
include  administrative  costs.  However, 
no  more  than  10%  of  the  OCS  funds  may 
be  used  for  administrative  purposes. 
Administrative  costs  are  defmed  as 
costs  that  are  necessary  to  protect, 
monitor  and  properly  account  for 
Federal  fimds  awarded.  Costs 
associated  with  the  internal  operational 
management  of  the  approved  project  are 
not  considered  to  be  administrative 
costs  nor  are  costs  for  conducting  the 
final  audit  or  the  third-party 
evaluations. 

Grant  funds  may  also  be  used  for 
indirect  costs.  In  all  cases  where  an 
applicant  has  negotiated  and  claims  a 
current  indirect  cost  rate  approved  by 
the  Department  of  Health  and  Human 
Services  (DHHS).  the  Defense 
Contracting  Agency,  or  some  other 
Federal  agency,  this  rate  ordinarily  will 
be  recognized  by  OCS  and  applied  to 
any  OCS  grant  award.  However,  it  is 
understood  that  both  administrative  and 
indirect  costs  are  part  of,  and  not  in 
addition  to,  the  amount  of  funds 
awarded  in  the  subject  grant.  In  most 
cases,  the  indirect  cost  rate  approved 
will  include  not  only  administrative 
costs  but  also  other  allowable  costs  that 
were  negotiated  under  the  applicant's 
approved  indirect  cost  rate. 

Therefore,  applicants  with  an 
applicable  indirect  cost  rate  exceeding 
10%  of  the  OCS  grant  may  not  propose 
any  administrative  funds  in  excess  of 
that  rate.  Thus,  although  the  approved 
indirect  cost  rate  may  exceed  the 
normal  10%  administrative  cost 
restriction,  the  entire  approved  indirect 
cost  rate  will  be  accepted. 

ft  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  announcement  must  result  in  direct 
benefits  for  low-income  persons  whose 
incomes  are  up  to  125%  of  the  DHHS 
poverty  income  guidelines  as  deHned  in 
the  most  recent  Annual  Revision  of 
Poverty  Income  Guidelines  published  by 
DHHS. 

Attachment  A  to  this  announcement  is 
an  excerpt  from  the  most  recently 
published  guidelines.  Annual  revisions 
of  these  guidelines  are  normally 
published  in  February  or  early  March  of 
each  year  and  are  applicable  to  projects 
being  implemented  at  the  time  of 


publication.  (These  revised  guidelines 
may  be  obtained  through  the  U.S. 
Government  Printing  Office  at  the 
following  address:  Superintendent  of 
Documents.  U.S.  Government  Printing 
OfTice,  Washington.  DC  20402.) 

No  other  government  agency  or 
privately  defmed  poverty  guidelines  are 
applicable  for  the  determination  of  low- 
income  eligibility  for  this  OCS  program. 

7.  Multiple  Submittals 

No  applications  will  be  considered  for 
funding  which  are  being  submitted 
under  other  OCS  program 
announcements. 

8.  Sub-Contracting  or  Delegating 
Projects 

OCS  will  not  fund  any  project  where 
the  role  of  the  eligible  applicant  is 
primarily  to  serve  as  a  conduit  for  funds 
to  organizations  other  than  the 
applicant.  This  prohibition  does  not  bar 
subcontracting  for  speciflc  services 
needed  to  conduct  the  project. 

Fait  D — ^Application  Procedures 

7.  Availability  of  Forms 

Applications  for  awards  under  this 
program  announcement  must  be 
submitted  on  Standard  Form  (SF)  424 
provided  for  that  purpose.  Part  F 
contains  all  the  instructions  and  forms 
required  for  submittal  of  applications. 
The  forms  may  be  reproduced  for  use  in 
submitting  applications.  Copies  of  this 
announcement  are  available  at  most 
local  libraries  and  Congressional 
District  Offices  for  reproduction.  If 
copies  are  not  available  at  these 
sources,  they  may  be  obtained  by 
writing  or  telephoning  the  contact  office 
listed  in  the  section  entitled  "For  Further 
Information  Contact"  at  the  beginning  of 
this  Announcement. 

2.  Application  Submission 

Applications  must  be  submitted  by 
August  29. 1988.  An  application  will  be 
considered  to  be  received  on  time  under 
either  one  of  the  following  two 
circumstances: 

a.  The  application  was  sent  via  the 
U.S.  Postal  Service  or  by  private 
commercial  carrier  and  postmarked  or 
dated  by  the  carrier  not  later  than 
midnight  of  the  closing  date  unless  it 
arrives  too  late  to  be  considered  by  the 
reviewers.  (Applicants  are  responsible 
for  assuring  that  the  U.S.  Postal  Service 
or  private  commercial  carrier  dates  the 
application  package.  Applicants  should 
be  aware  that  not  all  post  offices  or 
private  commercial  carriers  provide  a 
dated  postmark  unless  specifically 
instructed  to  do  so.) 


b.  The  application  is  hand  delivered 
on  or  before  the  closing  date  to  the 
Office  of  Grants  Management.  FSA.  at 
the  address  indicated  below.  Hand 
deUvered  applications  will  be  accepted 
during  the  normal  working  hours  of  8:00 
a.m.  to  4:30  p.m..  Monday  through  Friday 
(excluding  Federal  legal  holidays)  up 
through  the  closing  date.  In  establishing 
the  date  of  receipt  of  hand-delivered 
applications,  reliance  will  be  placed  on 
documentary  evidence  of  receipt 
maintained  by  FSA. 

Late  applications  will  be  returned  to 
the  senders  without  consideration  in  the 
competition. 

Applications  once  submitted  are 
considered  flnal  and  no  additional 
materials  will  be  accepted  by  OCS. 

An  application  with  an  original 
signature  and  four  copies  is  required. 
Applications  if  mailed,  should  be 
addressed  to:  Family  Support 
Administration,  Office  of  Grants 
Management,  370  L'Enfant  Promenade, 
SW.,  6th  Floor,  Mail  Management 
Operations,  Washington,  DC  20447. 

Applications  if  hand  delivered,  should 
be  taken  to:  Family  Support 
Administration,  Office  of  Grants 
Management,  901  D  Street,  SW., 
Washington,  DC. 

The  first  page  of  the  SF-424  must 
contain  in  the  lower  right  hand  comer 
the  following  designation:  "DP". 

3.  Intergovernmental  Review 

The  OCS  Demonstration  Partnership 
Program  is  covered  by  Executive  Order 
12372  which  provides  for  review  of 
proposed  Federal  assistance  by  State 
and  local  governments.  Therefore, 
applicants  for  funds  under  this 
announcement  are  subject  to  the 
clearance  procedures  and  requirements 
established  by  the  State(s)  in  which 
their  projects  will  be  conducted. 
Consequently,  applicants  are  reminded 
that  clearance  action  through 
appropriate  State  clearinghouses  must 
be  initiated  by  them  prior  to,  or 
simultaneous  with,  submittal  of 
applications  to  OCS.  These  initial 
actions  must  be  reported  on  the  SF  424, 
Page  1,  which  is  submitted  to  OCS. 
Clearance  action  by  States  need  not  be 
completed  before  applications  are 
submitted  to  OCS.  When  comments 
become  available  they  should  be 
forwarded  to  the  Family  Support 
Administration  office  to  which 
applications  are  submitted.  (See  address 
in  item  2.  above.) 

4.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  section  5 
below  will  be  reviewed  competitively. 


Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  the  purposes  outlined 
in  Part  B.  the  guidelines  in  Part  F.  and 
rating  criteria  published  in  this 
announcement. 

Applications  will  be  reviewed  and 
rated  by  persons  outside  of  the  OCS  unit 
which  will  be  directly  responsible  for 
management  of  the  grant. 

The  results  of  these  reviews  will 
assist  the  Director  and  OCS  program 
staff  in  considering  competing 
applications.  Reviewers'  scores  will 
weigh  heavily  in  funding  decisions  but 
will  not  be  the  only  factors  considered. 
Applications  will  generally  be 
considered  in  order  of  the  average 
scores  assigned  by  reviewers.  However, 
highly  ranked  applications  are  not 
guaranteed  funding  since  the  Director 
may  also  consider  other  relevant  factors 
including,  but  not  limited  to.  comments 
of  reviewers  and  other  government 
officials;  program  staff  quality  review: 
geographic  distribution;  previous 
program  performance  of  applicants: 
compliance  with  grant  terms  under 
previous  DHHS  grants;  fmdings  in  audit 
and  investigative  reports;  and 
applicant's  progress  in  resolving  any 
final  audit  disallowances  on  OCS  or 
other  Federal  agency  grants. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  determine 
the  applicant's  performance  record. 

5.  Criteria  for  Screening  Applications 

a.  Initial  Screening 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  announcement.  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

(1)  The  application  must  contain  a 
Standard  Form  (SF)  424  with  Parts  I.  II. 
III.  IV  and  V  completed  according  to 
instructions  published  in  Part  F  of  this 
program  announcement. 

(2)  The  SF-424  must  be  signed  by  an 
official  of  the  "eligible  entity"  who  has 
authority  to  obligate  the  organization 
legally. 

(3)  The  applicant  must  submit  an 
original  and  four  copies  of  the 
application. 

(4)  The  application  narrative  (Part  IV 
of  SF-424)  must  not  exceed  10  pages. 
The  entire  application  package, 
including  Parts  I  through  V  of  the  SF-424 


and  all  attachments  must  not  exceed  30 
pages. 

(5)  The  application  must  contain  a 
letter,  signed  by  the  State  Director  of  the 
Community  Services  Block  Grant 
program,  certifying  that  the  applicant  is 
an  "eligible  entity"  as  defmed  by  this 
program  announcement  and  that  it  has 
the  capacity  to  operate  the  proposed 
project. 

(6)  A  signed  Assurances  Affidavit 
(See  Part  F.  Section  5.  Item  d). 

b.  Pre-Rating  Review 

Applications  which  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  for  analytical  comment  and 
scoring  based  on  the  criteria  detailed  in 
Section  c.  below  and  the  specific 
requirements  contained  in  Part  B.  Prior 
to  the  programmatic  review.  OCS  staff 
will  verify  that  the  applications  comply 
with  this  program  announcement  in  the 
following  areas: 

(1)  Eligibility:  Applicant  meets  the 
eligibility  requirements  found  in  Part  B. 

(2)  Target  Populations:  The 
application  clearly  serves  low-income 
participants  and  beneHciaries  as  defined 
in  Part  C. 

(3)  Matching  Funds:  The  required 
private  and/or  public  sector  match,  in 
the  required  amount,  has  been  firmly 
committed  and  maintenance  of  effort 
demonstrated. 

(4)  Grant  Amount:  The  amount  of 
funds  requested  does  not  exceed 
$250,000  in  OCS  funds. 

(5)  Research:  A  bibliography 
reflecting  research  examining  previous 
and  current  approaches  to  the  problem 
being  addressed  is  included. 

(6)  Project  Evaluation:  The  evaluation 
plan  must  include  all  of  the  required 
elements  found  in  the  evaluation 
component  section  in  Part  F,  Section  5. 

Applications  which  fail  to  meet  all  of 
the  above  requirements  may  be  returned 
to  the  applicant  without  further 
consideration. 

c.  Review  Criteria 

Acceptable  applications  will  be 
assessed  and  scored  by  reviewers.  Each 
reviewer  will  give  a  numerical  score  for 
each  application  reviewed.  These 
numerical  scores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  form  describing  major  strengths 
and  major  weaknesses  under  each 
applicable  criterion  published  in  this 
program  announcement. 

The  review  process  will  use  the 
following  criteria  coupled  with  the 
specific  requirements  contained  in  Part 
B. 

(Note. — ^The  following  criteria  for  use  by 
reviewers  parallel  the  requirements  for 
applicants  contained  in  Part  F  of  this 


announcement  These  requirements  are 
approved  under  OMB  Control  Number  0920- 
0062). 

Criteria  for  Review  and  Evaluation  of 
Applications 

1.  Criterion  1:  Organizational  History 
and  Management  Capability 
(Maximum:  8  points) 

(i)  Organizational  History  (0-3  points) 

— ^The  applicant  has  experience  in 
developing  and  operating  innovative 
projects  that  utilize  a  variety  of 
resources; 

— ^The  applicant  has  recent  experience 
in  collaborative  planning, 
programming  and  operations  with  the 
proposed  partners;  and 

— ^The  applicant  has  experience  in 
designing  and/or  managing  staff- 
conducted  or  third  party  (i.e. 
independent)  evaluations. 

(ii)  Management  Capability  (0-5  points) 

— ^The  applicant's  proposed  project 
director,  as  well  as  the  proposed 
primary  person  responsible  for 
conducting  the  third-party  evaluation, 
are  well  qualified  and  their 
professional  experiences  are  relevant 
to  the  successful  implementation  of 
this  project; 

— The  position  description(s)  are 
relevant  to  the  effective 
implementation  of  the  project: 

— The  applicant  describes  and  logically 
shows  that  sufficient  time  of  senior 
staff,  including  the  CAA  director,  has 
been  budgeted  to  assure  timely 
implementation  and  cost  effective 
management  of  the  project;  and 

— The  applicant  includes  information 
that  shows  the  ways  in  which  it  will 
incorporate  the  project  into  its 
organizational  structure  and  shows 
how  the  new  activities  will  result  in 
changes,  if  any.  to  current  projects. 

2.  Criterion  II:  Problem  Definition  and 
Needs  Assessment  (Maximum:  18 
points) 

(i)  The  poverty  problem  (0-6  points) 

The  application  clearly  describes  the 
poverty  problem,  identifies  the  factors 
that  contribute  to  the  perpetuation  of  the 
poverty  problem,  documents  the  extent 
to  which  the  problem  exists  in  the  local 
community,  discusses  known  examples 
of  this  problem  in  other  localities  and 
regions,  and  analyzes  the  impact  of  the 
problem  nationwide. 

(ii)  The  research  problem  (0-12  points) 

The  applicant  provides  a  thorough 
summary  of  the  results  of  its  research 
conducted  in  order  to  identify  previous 
and  current  attempts  to  address  the 


y 


25802 


Federal  Register  /  Vol.  53.  No.  131  /  Friday,  July  B,  1988  /  Notices 


problem,  describes  the  limitations  of 
these  attempts,  and  explains    • 
convincingly  how  the  proposed 
approach  constitutes  an  innovative 
departure  or  significant  modiflcation  of 
previous  and  current  approaches. 

3.  Criterion  III:  Project  Design  and 
Methodology  (Maximum:  53  points) 

(i)  The  Project  Design  (0-20  points) 

— ^The  hypothesis  is  significant,  relevant, 
and  can  be  tested  to  determine 
validity; 

— The  application  includes  demographic 
characteristics  such  as  income,  age, 
race,  ethnic  origin,  sex  and  marital 
status  of  the  target  population  and 
shows  that  the  dioice  of  target  groups 
is  relevant  to  the  hypothesis; 

— The  application  clearly  demonstrates 
the  extent  to  which  the  intervention(s) 
is  innovative  and  appropriate  to  the 
hypothesis  and  to  the  target 
population;  and 

— The  applicant  describes  speciHc  plans 
for  conducting  measurable  activities 
and  proposes  realistic  time  frames. 

(ii)  Expected  Outcomes  (0-14  points) 

— ^The  proposed  project  will  have  a 
measurable  and  potentially  major 
impact  upon  the  causes  of  poverty  and 
will  result  in  a  substantial  increase  in 
the  self-sufficiency  of  the  poor,  and 

— The  anticipated  results  are  specified 
and  the  expected  benefits  for  the 
target  group(s)  are  delineated. 

(iii)  The  Evaluation  Component  (0-19 
points) 

The  Evaluation  Plan 

— Clearly  identiHes  the  hypothesis  to  be 
tested,  the  changes  to  be  produced 
(outcome  objectives),  the  activities 
(interventions)  that  will  produce  the 
changes,  and  the  methods  for 
measuring  the  performance  (these 
methods  must  assure  both  internal 
and  external  validity); 

— Addresses  in  a  complete,  clear, 
concise,  and  logical  manner: 

(a)  Applicable  accuracy  standards 
such  as  context  analysis,  defensible 
information  sources,  valid  and  reliable 
measurement,  systematic  data  control, 
and  analysis  of  quantitative  and 
qualitative  information: 

(b)  Applicable  utility  standards  such 
as  audience  identiHcation,  evaluator 
credibility,  report  dissemination,  report 
timeliness,  and  report  impact; 

(c)  Applicable  feasibility  standards 
such  as  cost  effectiveness;  and 

(d)  Applicable  propriety  standards 
such  as  conflict  of  interest  and  balanced 
reporting. 

— Includes  procedures  that  will  be  used 
to  compare  information  about 


participants  and  non-participants  and, 
also,  isolates  and  systematically 
assesses  competing  explanations  for 
the  observed  outcomes; 

— Includes  a  realistic  plan  for 
disseminating  the  project  findings  to 
other  eligible  entities  and  to  States 
upon  request; 

— Includes  provisions  for  both 
summative  and  process  evaluations; 
and 

— Includes  a  specific  working  definition 
(consistent  with  the  broad  defmition 
contained  in  Part  A)  of  "self- 
sufficiency"  for  this  project  that 
permits  the  measurement  of 
incremental  movement  of  individuals 
and  families  from  dependency  toward 
self-sufTiciency. 

*  Criterion  IV:  Partnerships  and  Budget 
(Maximum:  16  points) 

— ^The  application  demonstrates  that  the 

resources  requested  for  the  project  are 

reasonable  and  adequate; 
— ^The  match  resources  are  necessary 

and  logical  for  the  proposed  project; 
— The  partnership  arrangements  are 

fully  described  and  clearly  relate  to 

the  objectives  of  the  proposed  project: 

and 
— ^The  total  cost  is  reasonable  and 

consistent  with  the  anticipated 

results. 

5.  Criterion  V:  Federal  Budget  Impact 
(Maximum:  5  points) 

(i)  The  project,  if  successful,  will 
result  in  either  or  both  of  the  following: 
— Continued  provision  of  services,  after 
completion  of  the  demonstration 
project,  without  additional  CX3S  or 
other  Federal  funds;  and/or 
— More  efficient  use  of  existing  anti- 
poverty  resources. 

Part  E— Contents  of  Application 
Pacliage  and  Application 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  0920-0062) 

1.  Application  Package 

Each  application  submission  must 

include: 
a.  A  signed  original  and  four 

additional  copies  of  the  application. 

Please  note  the  following: 

— ^The  application  narrative  (Part  IV, 
SF-424)  must  not  exceed  10  pages  and 
the  entire  application  including 
attachments  must  not  exceed  30 
pages. 

— The  original  must  bear  an  original 
signature  of  the  certifying 
representative  of  the  applicant 
organization. 

— Applications  must  be  uniform  in 
composition  since  OCS  may  Hnd  it 
necessary  to  duplicate  them  for 


review  purposes.  Therefore, 
applications  must  be  submitted  on  SVi 
x  11  inch  paper  only.  They  must  not 
include  colored,  oversized  or  folded 
materials.  Do  not  include 
organizational  brochures  or  other 
promotional  materials,  slides,  films, 
clips,  etc.  in  the  proposal.  They  will  be 
discarded  if  included. 
— While  applications  must  be 
responsive  and  complete,  applicants 
should  be  concise  and  brief  in  their 
presentation  of  materials  and  should 
avoid  unnecessary  duplication  of 
information. 

Failure  to  comply  with  the  above 
formatting  requirements  may  result  in 
disqualification  and  return  of  an 
application. 

b.  A  self-addressed,  stamped  postcard 
so  that  acknowledgement  of  receipt  can 
be  returned.  (This  requirement  applies 
even  if  the  application  is  accompanied 
by  a  "return  receipt  requested  card".) 
Please  note  the  following: 

All  applications  will  be  assigned  an 
identification  number  which  will  be  noted  on 
the  acknowledgement.  This  number  must  be 
referred  to  in  all  subsequent  communication 
with  OCS  concerning  the  application.  If  an 
acknowledgement  is  not  received  within 
three  weeks  after  the  deadline  date,  please 
notify  Pera  Daniels  at  (202)  252-4583. 

2.  Contents  of  Applications 

Each  copy  of  the  application  must 
contain,  in  the  order  listed,  each  of  the 
following: 

a.  A  Table  of  Contents  with  page 
numbers  noted  for  each  major  section 
and  subsection  of  the  proposal  and  each 
section  of  the  attachments.  Each  page  in 
the  application,  including  those  in  all 
attachments,  must  be  numbered 
consecutively. 

b.  A  Standard  Form  424  (see 
Attachment  B).  The  SF-424  should  be 
completed  in  accordance  with 
instructions  found  in  Part  F  of  this 
announcement.  As  completed,  the  SF- 
424  should  include:  Part  I,  Federal 
Assistance;  Part  II,  Project  Approval 
Information;  Part  III,  Budget 
Information— Sections  A  through  F  with 
attachments  including  a  detailed  budget 
breakdown  for  Section  B  and 
documentation  of  required  matching 
funds;  Part  IV,  Project  Narrative;  and 
Part  V,  Assurances. 

c.  Attachments  (See  Part  F,  Section  5). 

Part  F — Instructions  for  Completing 
Applications 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  0920-0062). 

The  forms  attached  to  this 
announcement  shall  be  used  to  apply  for 
funds  under  this  announcement 
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It  is  suggested  that  you  reproduce  the 
SF-424  and  type  your  application  on  the 
copy.  If  an  item  on  the  SF-424  cannot  be 
answered  or  does  not  appear  to  be 
related  or  relevant  to  the  assistance 
requested,  write  "NA"  for  "not 
applicable."  Prepare  your  application  in 
accordance  with  the  following 
instructions. 

1.  SF-424.  PARTI. 

Section  I  of  Part  I,  SF-424 

Applicants  shall  complete  all  items  in 
Section  I.  If  additional  space  is  needed, 
insert  an  asterisk  (*)  and  use  the 
remarks  section  (Part  I,  Section  IV). 

Item 

1.  Mark  "Application"  when  used  as  a 
grant  application.  (The  applicant,  unless 
otherwise  advised  by  the  State  or  area- 
wide  clearinghouse  shall  use  a  copy  of 
the  SF-424  Part  I  as  a  notification  of 
intent  to  apply  for  Federal  Assistance  in 
accordance  with  procedures  established 
by  these  clearinghouses  and  Executive 
Order  12372.  When  used  for  this 
purpose,  mark  "Notice  of  Intent".) 

2a.  Applicant's  own  control  number,  if 
desired. 

2b.  Date  Section  I  is  prepared. 
3a.  All  applicants  shall  enter  the 
number  assigned  by  State 
clearinghouses  or,  if  delegated  by  State, 
by  area-wide  clearinghouse(s). 
Applications  submitted  to  OCS  must 
contain  this  identifier  if  provided  by  the 
applicable  State/area-wide 
clearinghouse(8).  If  in  doubt,  consult 
your  clearinghouse(s). 

3b.  Date  applicant  notified  of 
clearinghouse(s)  identifier  code(s). 

4a-4h.  Enter  legal  name  of  applicant/ 
recipient,  name  of  primary 
organizational  unit  which  will  undertake 
the  assistance  activity,  complete 
address  of  applicant,  name  and 
telephone  number  of  person  who  can 
provide  further  information  about  this 
request. 

IF  THE  PAYEE  WILL  BE  OTHER 
THAN  THE  APPUCANT.  ENTER  IN 
THE  REMARKS  SECTION  (SECTION 
IV  OF  PART  I),  UNDER  THE  HEADING 
"PAYEE",  THE  PAYEE'S  NAME, 
DEPARTMENT  OR  DIVISION, 
COMPLETE  ADDRESS  AND 
EMPLOYER  IDENTIFICATION 
NUMBER.  AS  ASSIGNED  BY  THE 
INTERNAL  REVENUE  SERVICE,  OR 
THE  DHHS  ENTITY  NUMBER,  IF 
KNOWN. 

If  an  individual's  name  and/or  title  is 
desired  on  the  payment  instrument,  the 
name  and/or  title  of  the  designated 
individual  must  be  specified. 

5.  Enter  Employer  Identification 
Number  of  applicant  as  assigned  by 


Internal  Revenue  Service.  If  the 
applicant  organization  has  been 
assigned  a  DHHS  entity  number 
consisting  of  the  IRS  employer 
identification  number  prefixed  by  "1" 
and  suffixed  by  a  two-digit  number, 
enter  the  full  entity  number.  If  applicant 
has  other  grants  with  DHHS  and  has 
been  assigned  a  Payee  Identification 
Number  (PIN),  enter  this  PIN  in 
parenthesis  (    )  beside  Employer 
Identification  Number. 

6a.  Enter  the  Catalog  of  Federal 
Domestic  Assistance  number  assigned 
to  this  program  (13.797). 

6b.  Enter  the  program  title  from 
Catalog  of  Federal  Domestic  Assistance. 
The  title  is:  Community  Services  Block 
Grant  Discretionary  Awards — 
Demonstration  Partnership  Program. 

7.  Enter  a  title  and  appropriate 
description  of  project. 

8.  Enter  appropriate  letter  to  designate 
grantee  type— "City"  includes  town, 
township  or  other  municipality.  If  the 
grantee  is  other  than  that  listed,  specify 
type  on  "Other"  line  e.g.,  Council  of 
Governments.  Note:  Non-profit 
organizations  must  submit  proof  of  non- 
profit status. 

9.  Enter  governmental  unit  where 
significant  and  meaningful  impact  could 
be  observed.  List  only  largest  unit  or 
units  affected,  such  as  State,  county,  or 
city.  If  an  entire  unit  is  affected,  list  it 
rather  than  sub-units. 

10.  Identify  estimated  number  of 
persons  directly  benefiting  from  project, 
as  described  in  the  program  narrative 
(SF-424,  Part  IV). 

11.  All  applicants  for  grant  funds    , 
under  this  program  announcement 
should  enter  the  letter  "A". 

12.  Enter  amount  requested  or  to  be 
contributed  during  the  funding/budget 
period  by  each  contributor.  Item  12  must 
include  all  funding  for  the  proposed 
project  including  all  non-OCS  funds 
which  the  applicant  plans  to  mobilize. 

NOTE:  WHEN  COMPLETING  Item 
12a,  "FEDERAL"  FUNDING  REFERS  TO 
ANY  FEDERAL  FUNDS  EXCEPT 
THOSE  FROM  STATE-ADMINISTERED 
BLOCK  GRANT  FUNDS  BEING 
PROPOSED  AS  MATCHING  FUNDS. 
EACH  SOURCE  OF  FEDERAL  FUNDS 
SHOULD  BE  IDENTIFIED 
SEPARATELY.  ALL  OTHER  FUNDS 
ARE  TO  BE  INCLUDED  IN  Item  12e, 
"OTHER".  Section  IV  of  Part  I 
(REMARKS)  must  include  two 
additional  columns  detailing  item  12  (b 
through  e)  in  which  public  fiuids  are 
distinguished  from  private  funds,  and  in 
which  total  mobilized  funds  (including 
12b,  12c,  12d  and  12e)  are  divided  into 
separate  public  and  private  funds 
components  by  source.  This  information 
will  be  used  in  both  the  initial  screening 


and  subsequent  review  of  applications. 
Where  allowable,  the  value  of  in-kind 
contributions  will  be  included. 

Item  definitions:  12a.  amount 
requested  from  OCS  and  amounts 
deriving  from  other  Federal  sources 
(show  separately);  12b,  amount 
applicant  will  contribute;  12c,  amount 
from  State  (include  Block  Grant  funds); 
12d,  amount  from  local  government,  if 
applicant  is  not  a  local  government:  12e, 
amount  from  any  other  sources:  any 
overlap  in  fund  amounts  should  be 
avoided,  or  if  this  is  not  possible, 
explained. 

13a.  The  Congressional  District 
identified  by  its  State  and  number 
should  correspond  with  the  applicant's 
address  under  item  4  above. 

13b.  Enter  the  number  of  the 
Congressional  District(s)  and  State(s) 
where  most  of  the  actual  work  of  the 
project  will  be  accomplished.  If  city- 
wide  or  State-wide  covering  several 
Districts,  write  "city-wide"  or  "State- 
wide". 

14.  Enter  appropriate  letter. 
Definitions  are: 

a.  New:  A  submittal  for  the  first  time 
for  a  new  project  or  project  period. 

b.  Renewal:  Not  applicable  to  this 
OCS  program. 

c.  Revision:  Not  applicable  at  this 
time. 

d.  Continuation:  Not  applicable  to  this 
OCS  program. 

e.  Augmentation:  Not  applicable  to 
this  OCS  program. 

15.  Enter  approximate  date  project  is 
expected  to  begin. 

16.  Enter  estimated  number  of  months 
to  complete  project  after  Federal  funds 
are  available.  If  the  project  is  intended 
to  continue  beyond  the  OCS  grant 
expiration  date,  the  applicant  must 
demonstrate  in  Part  IV  of  the  SF-424 
that  it  will  be  able  to  continue  project 
operations  with  other  sources  of 
funding. 

17.  Not  applicable  at  this  time. 

18.  Estimated  date  application  will  be 
submitted  to  Federal  agency. 

19.  Indicate  Federal  agency  to  which 
this  request  is  addressed — HHS/FSA. 
Washington,  DC  20447. 

20.  Write  "NA". 

21.  Check  appropriate  box  as  to 
whether  Part  I,  Section  IV  of  SF-424 
contains  remarks  and/or  additional 
"remarks"  sheets  are  attached. 

Section  II  of  Part  I  SF-424 

Applicants  shall  always  complete 
items  22a  or  22b  as  well  as  23a  and  23b. 
An  explanation  follows  for  each  item. 

22a  and  22b.  Self  explanatory. 
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23a.  Enter  name  and  title  of 
authorized  representative  of  legal 
applicant. 

23b.  Self  explanatory.  Note: 
Authorized  representative  must 
personally  execute  this  document. 

Note:  APPUCANT  COF^LETES  ONLY 
SECTIONS  I  AND  II  OF  PART  1.  SECTION  III 
IS  COMPLETED  BY  THE  FEDERAL  AGENCY 
TO  WHOM  APPLICATION  IS  BEING  MADE. 

2.  SF-424.  PART  II 

Negative  answers  will  not  require  an 
explanation  unless  the  responsible 
program  office  requests  more 
information  at  a  later  date.  All  "Yes" 
answers  must  be  explained  on  a 
separate  page  in  accordance  with  these 
instructions. 

Item  1 — Provide  the  name  of  the 
governing  body  establishing  the  priority 
system  and  the  priority  rating  assigned 
to  this  project.  If  the  prority  rating  is  not 
available,  give  the  approximate  date 
that  it  will  be  obtained. 

Item  2 — Provide  the  name  of  the 
agency  or  board  which  issued  the 
clearance  and  attach  the  documentation 
of  status  or  approval.  If  the  clearance  is 
not  available,  give  the  approximate  date 
that  it  will  be  obtained. 

Item  3 — Furnish  the  name  of  the 
approving  agency  and  the  approval  date. 
If  the  approval  has  not  been  received, 
state  approximately  when  it  will  be 
obtained. 

Item  3 — Show  whether  the  approved 
comprehensive  plan  is  State,  local  or 
regional;  or,  if  none  of  these,  explain  the 
scope  of  the  plan.  Give  the  location 
where  the  approved  plan  is  available  for 
examination,  and  state  whether  this 
project  is  in  conformance  with  the  plan. 
If  the  plan  is  not  available,  explain  why. 

Item  5 — Show  the  population  residing 
or  working  on  the  Federal  Installation 
who  will  benefit  from  this  project. 
(Federally  recognized  Indian 
reservations  are  not  "Federal 
Installations".) 

Item  6 — Show  the  percentage  of  the 
project  work  that  will  be  conducted  on 
Federally-owned  land  or  leased  land. 
Give  the  name  of  the  Federal 
Installation  and  its  location. 

Item  7— Briefly  describe  the  possible 
beneficial  and/or  harmful  effect  on  the 
environment  because  of  the  proposed 
project.  If  an  adverse  environmental 
impact  is  anticipated,  explain  what 
action  will  be  taken  to  minimize  the 
impact. 

Item  8 — State  the  number  of 
individuals,  families,  businesses,  or 
farms  this  project  will  displace,  if  any. 

Item  9 — Show  the  Catalog  of  Federal 
Domestic  Assistance  number,  the 
program  number,  the  type  of  assistance, 
the  status,  the  amount  of  each  project 


where  there  is  related  previous,  pending 
or  anticipated  assistance  from  another 
funding  source.  Whenever  this  item  is 
answered  in  the  affimiative  (i.e. 
whenever  items  12c,  12d.  or  12e  of  Part  I 
have  non-zero  entries).  Part  II  must  be 
accompanied  by  additional 
documentation  which  identifies  the 
source  of  all  of  the  State,  local  and  other 
funds  listed  in  item  12  of  Part  I  of  the 
SF-424.  This  documentation  must 
include  assurances  of  the  availability  of 
these  funds.  Funds  already  mobilized  for 
this  project  must  be  evidenced  by  copies 
of  applications  to,  and  award  docimients 
or  letters  of  commitment  from,  the 
expected  source  of  these  funds.  OCS 
reserves  the  right  to  contact  these 
sources  regarding  anticipated  funding  or 
previous  assistance. 

3.  SF-424.  PART  III 

IN  COMPLETING  THESE  SECTIONS, 
THE  "FEDERAL"  FUND/BUDGET 
ENTRIES  WILL  RELATE  TO  ANY 
FEDERAL  FUNDS  EXCEPT  THOSE 
FROM  STATE  ADMINISTERED  BLOCK 
GRANTS  BEING  PROPOSED  AS 
MATCHING  FUNDS.  EACH  SOURCE 
OF  FEDERAL  FUNDS  SHOULD  BE 
IDENTIFIED  SEPARATELY. 

Sections  A  and  D  of  Part  III  must 
contain  entries  for  both  Federal  and 
non-Federal  (mobilized)  funds.  Section  B 
contains  entries  for  OCS  funds  only. 
Section  C  contains  entries  for  non- 
Federal  (mobilized)  funds  only.  Clearly 
identified  continuation  sheets  in  SF-424, 
Part  in  format  should  be  used  as 
necessary. 

Section  A — Budget  Summary. 

Lines  1-4 

Col.  (a):  Enter  on  Line  1  under  Column 

(a)  "Administrative,  applicant";  and 
enter  on  Line  2  under  Column  (a) 
"Administrative,  project." 

Col.  (b):  Enter  on  Line  1  under  Column 

(b)  the  program  announcement  Number 
OCS-88-2.  Enter  on  Line  2  under 
Column  (b)  the  appropriate  Catalog  of 
Federal  Domestic  Assistance  number, 
13.797. 

Col.  (c)-(g}:  Leave  Columns  (c)  and  (d) 
blank.  For  each  line  entry,  enter  in 
Columns  (e),  (0.  and  (g)  the  appropriate 
amounts  needed  to  support  the  project 
for  the  budget  period. 

Line  5 

Enter  the  totals  for  all  columns 
completed,  (c)  through  (g). 

Section  B — Budget  Categories 

Columns  (l)-{5] 

In  OCS  apphcations,  it  is  only 
necessary  to  complete  Columns  (1)  and 
(5).  For  the  project  entered  in  Column  1, 


enter  the  total  requirements  for  OCS 
Federal  funds. 

Allowability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in 
Sub-part  Q  of  45  CFR  Part  74. 

Personnel — Line  6a:  Enter  the  total 
costs  of  salaries  and  wages  of 
applicant/grantee  staff  only.  Do  not 
include  costs  of  consultants  or  personnel 
costs  of  delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant 

Fringe  Benefits — Line  6b:  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  Line  6.j. 
Provide  a  breakdown  of  amounts  and 
percentages  that  comprise  fringe  benefit 
costs. 

Travel — Line  6c:  Enter  total  costs  of 
out-of-town  travel  by  employees  of  the 
project.  Do  not  enter  costs  for 
consultant's  travel  or  local 
transportation.  Provide  justification  for 
requested  travel  costs.  (See  Line  6h  and 
Section  F,  Line  21,  for  additional 
instructions). 

Equipment — Line  8d:  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
"Non-expendable  personal  property" 
means  tangible  personal  property 
having  a  useful  life  of  more  than  two 
years  and  an  acquisition  cost  of  $500  or 
more  per  unit.  An  applicant  may  use  its 
own  definition  of  non-expendable 
personal  property,  provided  that  such  a 
definition  would  at  least  include  all 
tangible  personal  property  as  defined  in 
the  preceding  sentence.  (See  Section  F, 
Line  21  for  additional  requirements). 

Supplies— Line  6e:  Enter  the  total 
costs  of  all  tangible  personal  property 
(supplies)  other  than  that  included  on 
line  6d. 

Contractual — Line  6f:  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and,  (2) 
contracts  with  secondary  recipient 
organizations  including  delegate 
agencies  and  specific  project(s]  or 
businesses  to  be  financed  by  the 
applicant.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individual  service 
contractors  on  this  line. 

If  available  at  the  time  of  application, 
attach  a  list  of  contractors  indicating  the 
name  of  the  organization,  the  purpose  of 
the  contract  and  the  estimated  dollar 
amount  of  the  award.  If  the  Name  of 
Contractor.  Scope  of  Work,  Estimated 
Total  are  not  available  or  have  not  been 
negotiated,  include  in  Line  h,  "Other". 


Federal  Register  /  Vol.  53.  No.  131  /  Friday.  July  8.  1988  /  Notices 


25805 


Note:  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  program  to 
another  agency,  the  applicant/grantee  must 
submit  Sections  A  and  B  of  Part  IIL  Budget 
Section,  completed  for  each  delegate  agency 
by  agency  title,  along  with  the  requried 
supporting  information  referenced  in  the 
applicable  instructions.  The  total  costs  of  all 
such  agencies  will  be  part  of  the  amount 
shown  on  Line  6(f)-  Provide  back-up 
documentation  Identifying  name  of 
contractor,  purpose  of  contract  and  major 
cost  elements. 

Construction — Line  6g:  Not 
Applicable. 

Other— Line  6h:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to.  insurance,  food,  medical  and 
dental  costs  (noncontractual],  fees  and 
travel  paid  directly  to  individual 
consultants,  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel),  space  and 
equipment  rentals,  printing  and 
publication,  computer  use,  training  costs 
including  tuition  and  stipends,  training 
service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Total  Direct  Charges — Line  6i:  Show 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — Line  6j:  Enter  the 
total  amount  of  indirect  costs.  If  no 
indirect  costs  under  a  currently         ~" 
approved  agreement  are  requested  enter 
"none".  This  line  should  be  used  only 
when  the  applicant  (except  local 
governments)  currently  has  an  indirect 
cost  rate  approved  by  the  Department  of 
Health  and  Human  Services  or  other 
Federal  agencies.  Enclose  a  copy  of  the 
current  rate  agreement  with  the 
application.  Local  governments  shall 
enter  the  amount  of  the  indirect  costs 
determined  in  accordance  with  the 
Federal  agency's  requirements.  It  should 
be  noted  that  when  an  indirect  cost  rate 
is  requested,  those  costs  included  in  the 
indirect  cost  pool  should  not  be  also 
charged  as  direct  costs  to  the  grant. 

Total — Line  6k:  Enter  the  total 
amounts  of  Lines  6i  and  6j.  For  all  new 
applications  the  total  amount  shown  in 
Column  (5),  Line  6k,  should  be  the  same 
as  the  amount  shown  in  Section  A, 
Column  (e).  Line  5. 

Program  Income — Line  7:  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
support  and  that  generated  from 
matching  funds.  Do  not  add  or  subtract 
this  amount  from  the  budget  total. 
Shown  the  nature  and  source  of  income 
in  the  program  narrative  statement  in 
Part  IV  of  the  SF-424. 


Section  C — Non-Federal  Resources 

Lines  8-11:  Enter  amounts  of  "non- 
Federal"  resources  that  will  be  used  to 
support  the  project.  Also  enter  here 
funds  from  State-administered  federal 
block  grants  which  are  being  proposed 
as  matching  funds.  Provide  a  brief 
explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution  and 
whether  it  is  in  cash  or  in-kind.  The  firm 
commitment  of  these  required  funds 
must  be  documented  and  submitted  with 
the  application.  Also  if  the  applicant  is 
proposing  to  use  any  block  grant  funds 
other  than  those  provided  under  the  Job 
Training  Partnership  Act,  Social 
Services  Block  Grant  Program, 
Community  Development  Block  Grant 
Program,  or  the  Low  Income  Home 
Energy  Program,  the  legality  of  such  use 
must  be  documented  and  a  statement 
made  explaining  how  these  funds  can  be 
diverted  to  this  project  while 
maintaining  previous  anti-poverty 
efforts.  Applicants  are  reminded  that 
Community  Services  Block  Grant  funds 
(90%)  designated  for  use  by  eligible 
entities  may  not  be  used  as  match. 
Failure  to  provide  the  required 
documentation  for  match  will  make  the 
application  ineligible  for  funding.  Except 
in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  from  the 
organization(s)/individuals  from  which 
funds  will  be  received. 

All  material  related  to  the  match 
should  be  appended  to  the  SF-424. 
When  the  contribution  is  in  the  form  of 
in-kind,  show  the  basis  for  computation 
including: 

(1)  Numbers  and  types  of  volunteers 
and  rates  at  which  their  services  are 
valued; 

(2)  Valuation  of  donated  space  to  be 
used  in  the  project,  including  the  number 
of  square  feet  and  the  annual  rental 
value  assigned  per  square  foot; 

(3)  Determination  of  use  allowance  for 
grantee-owned  space.  (Include 
statement  whether  space  was  purchased 
or  constructed,  totally  or  in  part,  with 
federal  funds  for  items  (2)  and  (3)); 

(4)  Type  and  value  of  other  in-kind 
contributions  expected.  NOTE: 
SPECULATIVE  MATCH,  OR  MATCH 
BASED  ON  INDEPENDENT 
CONTINGENCIES  (SUCH  AS  RECEIPT 
OF  ANOTHER  GRANT)  WILL  NOT  BE 
COUNTED  TOWARDS  THE 
MATCHING  REQUIREMENT. 

Column  (a):  Enter  the  project  title. 

Column  (b):  Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made  by 
the  applicant. 

Column  (c):  Enter  the  State 
contribution. 


Column  (d):  Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e):  Enter  the  total  of  Columns 
(b),  (c),  and  (d). 

Line  12 — Enter  total  of  each  Columns 
(b)  through  (e).  The  amount  in  Column 
(e)  should  be  equal  to  the  amount  on 
Line  5,  Column  (f).  Section  A. 

Section  D — Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  Federal 
(OCS)  cash  needed  for  this  grant,  by 
quarter,  during  the  budget  period. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  budget  period. 

Line  15 — Enter  the  totals  of  amounts 
on  Line  13  and  14. 

Section  E^Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  Project(s) 

No  entries  are  required  for  OCS 
grants. 

Section  F— -Other  Budget  Information 

Line  21 — Use  this  space  and 
continuation  sheets  as  necessary  to  fully 
explain  and  justify  the  major  items 
included  in  the  budget  categories  shown 
in  Section  B.  Include  sufficient  detail  to 
facilitate  determination  of  allowability, 
relevance  to  the  project,  and  cost 
benefits.  Particular  attention  must  be 
given  to  the  explanation  of  any 
requested  direct  cost  budget  item  which 
requires  explicit  approval  by  the  Federal 
agency.  Budget  items  which  require 
identification  and  justification  shall 
include,  but  not  be  limited  to.  the 
following: 

A.  Salary  amounts  and  percentage  of 
time  worked  for  those  key  individuals 
who  are  identified  in  the  project 
narrative: 

B.  Any  foreign  travel; 

C.  A  list  of  all  equipment  and 
estimated  cost  of  each  item  to  be 
purchased  wholly  or  in  part  with  grant 
funds  which  meet  the  definition  of 
nonexpendable  personal  property 
provided  on  Line  6d,  Section  B.  Need  for 
equipment  must  be  supported  in  the 
program  narrative; 

D.  Contractual:  Major  items  or  groups 
of  smaller  items:  and 

E.  Other:  Group  into  major  categories 
all  costs  for  consultants,  local 
transportation,  space,  rental,  training 
allowances,  staff  training,  computer 
equipment,  travel,  etc.  Provide  a 
complete  breakdown  of  all  costs  that 
make  up  this  category.  Matching  funds 
should  also  be  broken  out  in  the  same 
manner  as  required  for  Federal  funds  in 
A  through  E  above. 

Line  22— Enter  the  type  of  HHS  or 
other  Federal  agency  approved  indirect 


25806 


Federal  Register  /  Vol.  53.  No.  131  /  Friday.  July  8.  1988  /Notices 


Feiieral  Register  /  Vol.  53.  No.  131  /  Friday.  |uJy  8.  1986  /  Notices 


25807 


rate  (provisional,  predetermined,  final  or 
fixed]  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  apphed  and 
the  total  indirect  expense.  Also,  enter 
the  date  the  rate  was  approved,  where 
iipplicable.  Include  a  copy  of  the  rate 
agreement  with  the  application. 

Line  23 — Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  any  SF-424.  Part  III  entries. 

4.  SF-424.  PART IV,  Program  Narrative 

The  narrative  should  not  exceed  10 
pages  and  should  include  two 
components:  (a)  the  Analysis  of  Need 
and  (b)  the  Project  Design. 

a.  Analysis  of  Need.  The  application 
should  include  a  description  of  the 
target  area  and  population  to  be  served 
as  well  as  a  discussion  of  the  nature  and 
extent  of  the  poverty  problem. 

The  applicant  should  also  discuss 
known  examples  of  this  problem  in 
other  localities  and  regions  and  provide 
an  analysis  of  the  impact  of  the  problem 
nationwide.  In  addition,  applicants 
should  provide  a  thorough  summary  of 
the  results  of  its  research  conducted  in 
order  to  identify  previous  and  current 
attempts  to  address  the  poverty  problem 
and  describe  the  limitations  of  these 
attempts.  A  bibliography  of  all  the 
sources  used  in  its  research  must  be 
included  as  an  attachment. 

b.  Project  Design.  Each  applicant  must 
include  the  following  in  its  project 
design: 

(1)  A  testable  hypothesis  that  permits 
measurement  of  the  extent  to  which  the 
target  population  has  achieved  greater 
self-sufficiency; 

(2)  The  rationale  for  the  approach 
being  proposed  to  overcome  this 
problem,  an  explanation  showing  how 
the  approach  proposed  by  the  applicant 
is  a  departure  from  or  a  significant 
modification  of  previous  and  current 
approaches,  and  why  the  applicant 
believes  that  testing  this  approach  will 
lead  to  positive  outcomes; 

(3)  A  description  of  the  target  group(s) 
including  the  number  of  participants  and 
beneficiaries  and  their  major 
characteristics  that  are  relevant  to  the 
hypothesis; 

(4)  A  thorough  description  of  the 
intervcntion(s)  that  will  be  carried  out  to 
test  the  hypothesis  with  inclusion  of 
target  dates,  in  chronological  order,  by 
which  the  major  events  will  occur 

(5)  Inclusion  of  measurable  objectives, 
intended  project  outcomes,  and  intended 
impact  on  the  prob(em(s)  that  are  being 
addressed; 

(6)  A  concise  description  of  all 
partnership  agreements  that  involve 
significant  combinations  of  resources. 


and/or  organizations,  and  includes  the 
respective  responsibilities  of  the 
partners  and  the  specific  working 
relationships  each  will  have  with  the 
other. 

(7)  Resources  needed  to  continue 
project  if  the  demonstration  is 
successful.  Explain  why  one  or  both  of 
the  following  applies:  (a)  This 
demonstration,  if  successful,  will  show 
how  to  use  existing  anti-poverty 
resources  more  efficiently,  and/or  (b) 
services  or  activities  conducted  under 
this  demonstration,  if  successful,  could 
be  continued  after  completion  of  the 
demonstration  project  with  non-Federal 
funds;  and 

(8)  If  appropriate,  a  plan  for 
identifying  impediments  to  achieving 
self-sufficiency  that  are  caused  by 
legislative,  administrative,  and 
regulatory  requirements  at  the  Federal, 
State,  and  local  levels. 

5.  Attachments 

The  entire  application  package 
including  attachments  may  not  exceed 
30  pages.  All  the  attachments  described 
below  must  be  included  in  th^  order 
listed. 

a.  Bibliography  (See  4a  above.) 

b.  Evaluation  Component.  A  plan  for  a 
methodologically  sound  third-party  (i.e. 
independent)  evaluation  of  the 
demonstration  project  must  be  attached 
and  must: 

(1)  Clearly  identify  the  hypothesis  to 
be  tested,  the  changes  (outcome 
objectives)  to  be  produced,  the  activities 
(interventions)  that  will  produce  the 
changes,  and  the  methods  (performance 
measures]  for  measuring  the 
performance  that  will  assure  both 
internal  and  external  validity. 

(2)  Address  in  a  complete,  clear, 
concise,  and  logical  manner 

(a)  Applicable  accuracy  standards 
such  as  context  analysis,  defensible 
information  sources,  valid  and  reliable 
measurement,  systematic  data  control, 
and  analysis  of  quantitative  and 
qualitative  information; 

(b)  Applicable  utility  standards  such 
as  audience  identification,  evaluator 
credibility,  report  dissemination,  report 
timeliness  and  report  impact; 

(c)  Applicable  feasibility  standards 
such  as  cost  effectiveness;  and 

(d)  Applicable  propriety  standards 
such  a%  conflict  of  interest  and  balanced 
reporting. 

(3)  Include  procedures  that  will  be 
used  to  (a)  compare  information  about 
participants  and  non-participants — the 
comparison  groups — and,  (b)  isolate  and 
systematically  assess  competing 
explanations  for  the  observed  outcomes. 
Where  the  use  of  comparison  groups  is 
not  practicable,  the  applicant  must 


propose  an  alternative  method  to 
validate  the  hypothesis; 

(4)  Include  a  reiilistic  plan  fur 
disseminating  the  project  findings,  once 
they  have  been  approved  by  OCS,  to 
other  eligible  entities  and  to  States  upon 
request. 

(5)  Include  provisions  for  both  a 
summative  and  process  evaluation; 

(6)  Include  a  specific  working 
definition  (consistent  with  the  broad 
definition  found  in  Part  A)  of  "self- 
sufficiency"  for  this  project  that  permits 
the  measurement  of  incremental 
movement  of  individuals  and  families 
from  dependency  toward  self 
sufficiency.  The  applicant  must  include 
an  assurance  thai  the  evaluation  will  be 
conducted  by  an  independent  entity,  i.e.. 
an  entity  organizationally  distinct  from, 
and  not  under  the  control  of,  the 
applicant. 

c.  Statement  on  Organizational  History 
and  Management  Capability. 

Each  applicant  must  document  its  past 
efforts  and  current  capability  to  address 
both  the  poverty  problem  and  the 
research  problem  specified  in  the 
application.  The  applicant  should 
demonstrate  that  it  has  (1)  experience  in 
developing  and  operating  innovative 
projects  that  utilize  a  variety  of 
resources  in  a  cooperative  and  problem 
solving  arrangement  with  other 
agencies,  and  (2)  experience  specifically 
related  to  the  problem(s)  and  activities 
proposed  in  the  application.  In  addition, 
the  applicant  should  describe  its 
organizational  structure,  summarize 
relevant  portions,  if  any,  or  its  corporate 
mission,  strategy,  and  multi-year  plan, 
summarize  any  examples  of  recent 
evaluation  research  it  has  conducted, 
and  provide  a  current  listing  of  all 
sources  of  funds  and  projects  operated 
in  the  applicant's  current  funding  year. 
The  applicant  should  demonstrate  and 
document  that  it  has  experience  in 
designing  and/or  managing  staff- 
conducted  or  third  party  (i.e. 
independent)  evaluations. 

The  application  must  fully  describe 
the  experience  and  skills  of  the 
proposed  project  director  showing  that 
the  individiial  is  not  only  well  qualified 
but  that  his/her  professional  capabilities 
are  relevant  to  the  successful 
implementation  of  the  project.  It  must 
show  clearly  that  sufficient  time  of  the 
Executive  Director  and  other  senioi  staff 
will  be  budgeted  to  assure  timely 
implementation  and  oversight  of  the 
project.  Applications  must  also  fully 
describe  the  experience  and  skills  of  the 
primary  person  responsible  for 
conducting  the  third-party  evaluation.  If 
the  project  director  and/or  the  person 


responsible  for  conducting  the 
evaluation  have  not  yet  been  identified, 
include  a  position  description  for  each 
of  these  persons. 

The  applicant  should  submit  for  each 
of  the  partners,  any  of  the  above 
information  which  is  relevant.  The 
applicant  must  attach  a  certification 
from  the  State  Director  of  the  CSBG 
program  stating  that  the  applicant  is  (1) 
an  eligible  entity  as  defined  in  Part  A 
and  (2)  that  the  applicant  has  the 
administrative  and  programmatic 
capability  to  conduct  the  proposed 
project. 

The  applicant  should  include 
information  that  shows  how  it  will 
incorporate  the  project  into  its  existing 
organizational  structure  and  shows  how 
the  new  activities  will  result  in  changes, 
if  any,  to  current  projects. 

d.  Documentation  for  Matching  Funds 

e.  Assurances  Affidavit 

Each  applicant  must  submit  an 
Assurances  Affidavit  in  the  form  and 
language  presented  below  (NOTE:  Due 
to  the  30-page  limitation  on  the  number 
of  pages  that  can  be  submitted  by  an 
applicant,  DHHS  Forms  441  and  641 
need  not  be  included  among  the 
attachments): 

Assurances  Affidavit 

The  Applicant  (undersigned)  hereby 
assures  and  certifies  that,  if  selected  for 
a  grant  award  under  the  Demonstration 
Partnership  Program,  it  will  comply  with 
(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (Pub.  L.  8B-3521)  and  with  all  the 
requirements  imposed  by  the 
Department  of  HeaMi  and  Mtiman 
Services  (DHHS)  regulations  issued 
pursuant  to  this  Title  and  referenced  in 
Attachment  C  to  this  program 
announcement;  (2)  section  504  of  the 
Rehabilitation  Act  of  1973  as  amended 


(29  U.S.C.  794)  and  with  all  requirements 
imposed  by  the  applicable  DHHS 
regulation  (45  CFR  84)  referenced  in 
Attachment  D  to  this  program 
announcement,  and  (3)  all  the 
regulations,  policies,  guidelines  and 
requirements  including  45  CFR  74  and 
0MB  Circulars  No.  A-102.  A-110  and 
applicable  cost  principles  (Circulars  A- 
21,  A-87  and  A-122)  as  they  relate  to  the 
application,  acceptance  and  use  of 
Federal  funds  for  this  Federally  assisted 
project. 

The  applicant  further  agrees  that  if  it 
is  selected  for  a  grant  award  under  the 
Demonstration  Partnership  Program,  it 
will  submit  to  OCS  DHHS  Forms  441 
and  641  described  in  Attachments  C  and 
D  to  this  program  announcement. 

DATE 

APPUCANT  (TYPE  OR  PRINT) 

SIGNATURE  AND  TITLE  OF  AUTHORIZED 
OFFICL^ 

Part  G — Post  Award  Requirements 

The  official  award  document  is  the 
Notice  of  Grant  Award  which  sets  forth 
in  writing  to  the  recipient  the  amount  of 
funds  awarded,  the  purpose  of  the 
award,  other  terms  and  conditions  of  the 
award,  the  effective  date  of  the  award, 
the  budget  period  for  which  support  is 
given,  the  total  project  period  for  which 
support  is  contemplated  and  the  total 
recipient  financial  participation 
required. 

In  addition  to  the  General  Conditions 
and  Special  Conditions  (where  the  latter 
are  warranted)  which  will  be  applicable 
to  grants,  grantees  will  be  subject  to  the 
provisions  of  appropriate  Office  of 
Management  and  Budget  Circulars,  for 
example,  A-102  or  A-110  and  A-122,  the 
last  of  which,  among  other  provisixnis. 


prohibits  the  use  of  grant  funds  for  (a) 
electioneering  activities  at  the  Federal. 
State  or  local  level  and  (b)  attempts  to 
influence  Federal  or  State  legislation 
through  either  grassroots  lobbying  or 
direct  contacts  with  Federal  or  Slate 
legislators  or  their  staffs. 

Grantees  will  be  required  to  submit 
semi-annual  progress  and  financial 
reports  and  a  final  audit  of  the  project 
costs.  (Costs  associated  with  the 
completion  and  submission  of  the 
required  grant  audit  may  be  chargeable 
to  the  grant  and  will  not  be  considered 
as  part  of  the  up  to  10%  of  the  grant  that 
is  allowable  for  administrative  costs.) 

Grantees  who  will  be  charging 
administrative  costs  to  the  OCS  grant 
will  have  to  assure  that  such  costs  are 
identifiable  in  their  records  in  order  that 
auditors  and  OCS  personnel  can  verify 
that  the  10%  administrative  co^ 
limitation  is  not  exceeded  where  such 
limitation  is  applicable. 

In  addition  grantees  will  be  required 
to  submit  within  sixty  days  of  the 
termination  of  the  project  a  final 
summative  evaluation  report  and  a 
process  evaluation  report.  These  reports 
will  be  submitted  in  accordance  with 
instructions  to  be  provided  by  OCS.  and 
will  be  the  basis  for  the  dissemination 
effort  to  be  conducted  by  the  Office  of 
Community  Services. 
Mary  M.  Evert 
Director.  OCS. 
Attachment  A — Annual  Revision  of  Poverty 

Income  Guidelines. 
Attachment  B — SF-424,  Federal  Assistance, 

Parts  I  through  V. 
Attachment  C — Assurance  of  Compliance 

with  DHHS  Regulation  under  Title  VI  of 

the  Civil  Rights  Act  of  1964. 
Attachment  D — Assurance  of  Compliance 

with  section  504  of  the  Rehabilitation  Act 

of  1973.  as  amended. 

BIUJ«6  CODE  41SO-04-M 
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ATTACHMENT  A 

1988  POVEfTTY  INCOME  QHDELINES  F>OR  ALL  STATES   (EXCEPT  ALASKA  AND  HAWAII) 
AND  THE  DISTRICT  OF  COLUMBIA 


Size  of  Farily  Unit. 

1 
2 
3 
4 
5 
6 
7 
8 


Poverty  Guideline 

55,770 

7,730 

9,690 
11,650 
13,610 
15,570 
17,530 
19,490 


For  family  units  with  nore  than  8  members,  add  $1,960  for  each  additional 
menber. 


POVERTY  INCOME  GUIDELINES  FOR  ALASKA 


Size  of  Fanily  Unit 

1 
2 
3 
4 
5 
6 
7 
8 


Poverty  Guideline 

$7,210 
9,660 
12,110 
14,560 
17,010 
19,460 
21,910 
24,360 


For  family  units  with  more  than  8  members,  add  S2,450  for  each  additional 
menber. 


POVERTY  INCOME  GUIDELINES  FOR  HAWAII 


Size  of  Family  Unit 

1 
2 
3 
4 
5 
6 
7 
8 


Poverty  Guideline 

$6,650 
8,900 
11,150 
13,400 
15,650 
17,900 
20,150 
22,400 


For  family  units  with  more  than  8  members,  add  $2,250  for  each  additional 

iTwnber. 
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Attachment  B 


I 

< 
i 


FEDERAL  ASSISTANCE 


1    TYPE 

•^  D    NOTICE  OF  INTENT  (OPTIONAL) 

SUBMISSION  r-i 

tMork  ap-  LJ    PflEAPPLICATtON 

pnpnau  □    APPtlCATON 
box) 


2    APPLI- 
CANTS 
APPLI- 
CATION 
IDENTI- 
FIER 


■  NUMBER 


b  DATE 


Year    month     day 


19 


3    STATE 
APPLI- 
CATION 
lOENTt- 
FIER 
SOTE.  TO  BF 
ASSIGNED 
BY  STATB 


OMB  Appfovl  No  0348-0006 


NUMBER 


b    DATE 
ASSIGNED 


Yrar     month     day 


19 


Ltam 
Blank 


4    LEGAL  APPLICANT/RECIPIENT 

a.  Applicani  Name 

b  Organization  UnM 

c  Straat/PO  Boi 

d  C4y 

*  Stala 

h  Contact  Parton  (Nam* 
4  Ultphont  No  I 


a.  County 
a  ZIP  Coda 


7   TITLE  OF  APPLICANTS  PHOJECT  (Uaa  (action  IV  o*  Itw  kum  to  pro«da  a  summaiy  daacnptnn  ol  tha 
pfoiact) 


9   AREA  OF  PROJECT  IMPACT  (Namts  <rfctnn.  amniia.  tutts.  etc) 


12 


PROPOSED  FUNOtNG 


T, 


10  ESTIMATED  NUMBER 
OF  PERSONS  BENEFITING 


CONGRESSIO^ML  DISTRICTS  OP 


a  FEDERAL 


APPLICANT 


C  STATE 


d  LOCAL 


OTHER 


00 


00 


00 


00 


a   APPtX^NT 


00 


15    PROJECT  START 

°*^^        Ytar    month    day 

19 


b.  PROJECT 


16   PROJECT 
DURATION 


Total 


■00 


It   DATE  DUE  TO 

FEDERAL  AGENCY  » 


19 


Ytor    month    day 


5    EMPLOYER  IDENTIFICATION  NUMBER  (EIN) 


6 

PRO- 
GRAM 

(From  CFDA) 


a.  NUMBER        I        I       1*1       I        I 
MULTIPLE  D 


b   TITLE 


6    TYPE  OF  APPLICANT/REOPtENT 


nT*a 


EnItT  ofpnpnat  Itntr  I 


11    TYPE  OF  ASSISTANCE 
c 


fnarlmftMj      I       1      I 


14    TYPE  OF  APPLICATION 


Emm*  ayfmpnmt  kmu 


D 


17    TYPE  OF  CHANGE  IFtr  14c  m  He) 

»    immi  0«to<  f-Otm  (Sftafyl: 


emm 


CTD 


19   FEDERAL  AGENCY  TO  RECEIVE  REQUEST 


a  ORGANIZATIONAL  UNIT  (IF  APPROPRIATE) 


b  AOMINISTHATIVE  CONTACT  (IF  KNOWN) 


c   ADDRESS 


22 

THE 

APPLICANT 
CERTIFIES 
THAT*' 


a 

CERTIFYING 

REPRE 

SENTATIVE 


To  the  baat  ol  my  lino<«lwlga  and  bakal. 
daU  m  «M  praapplication/appkcakon 
m*  Inia  and  oonacL  tha  document  has 
bean  duly  auttwnzad  by  tha  govammg 
body  ol  Iha  l«iplicant  and  the  appkcant 
mN  comply  iMlh  the  anachad  assurances 
il  tha  asSKtanca  M  approved 


20  EXISTING  FEDERAL  GRANT 
IDENTIFICATION  NUMBER 


21    REMARKS  ADDED 


Yes 


D 


No 


a    YES  THIS  NOTICE  OF  INTENT/PREAPPUCATION/APPLICATION  WAS  MADE  AVAILABLE  TO  THE  STATE 
EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 


DATE  . 


b    NO.  PROGRAM  IS  NOT  COVERED  BY  E  O   12372  D 

OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW    U 


a    TYPED  NAME  AND  TITLE 


b   SIGNATURE 


24    APPLICA 
TION 
RECEIVED     19 


Ytor     month     day 


25    FEDERAL  APPLICATION  IDENTIFICATION  NUMBER 


26   FEDERAL  GRANT  IDENTIFICATION 


h 


27    ACTION  TAKEN 

O  a  AWARDED 
D  b  REJECTED 
a  c    RETURNED  FOR 

AMENDMENT 
D  d   RETURNED  FOR 

E  O   12372  SUBMISSION 

BY  APPLICANT  TO 

STATE 
D  a    DEFERRED 
a  I    WITHDRAWN 


28 


FUNDING 


a   FEDERAL 


b   APPLICANT 
C    STATE 


d    LOCAL 
e   OTHER 


TOTAL 


00 


00 


Year     month     day 


29   ACTION  DATE* 


31    CONTACT  FOR  ADDITIONAL  INFORMA 
TION  (Name  and  telephone  numbrt) 


30 

STARTING 

DATE 


Year  month    dolt 
19         


32 

ENDING 

DATE 


Year  month    dale 


19 


33    REMARKS  ADDED 


D 


Yes 


D 


No 


NSN  7540-01-008-8162 
PREVIOUS  EDITKJN 
IS  NOT  USABLE 


424-103 


STANDARD  FORM  424  PAGE  1  (Rev  4-84) 
ftncnbed  by  OMB  Cimlar  A- 102 
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PART  II 
PROJECT  APPROVAL  INFORMATION 


OMF  NO  tat*  ooot 


llemi 

Does  thit  assistance  raquesi  require 

State,  local  regional,  or  other  priority  rating'> 


Name  of  Governing  Body  . 
Priority  Rating 


Yes. 


No 


Hem  2 

Goes  this  assisia'tce  request  require  State,  or  local 

advisory  educatiortat  or  health  clearances'' 

Yes 


Name  of  Agency  or 
Board 


No      (Attach  Documentation) 


hem  3 

boes  this  assistance  request  require  State,  local, 

regional  oi  othe'  planning  approval? 

Yes. 


Name  of  Approvirtg  Agency . 
Date 


No 


Hem  4 

Is  the  proposed  project  covered  by  an  approved  compre- 
hensive plan'' 


Yes. 


No 


Check  one   State  D 

Local  D 

Regional       Q 
Location  of  Plan 


Hem  5 

Will  the  assistance  requested  serve  a  Federal 

instatiaiion?  Yes . 


Name  of  Federal  Installation . 


.  No      Federal  Population  benefiting  from  Project . 


hem  6 

Will  the  assistance  requested  be  on  Federal  land  or 

installation? 

Yes No 


Name  of  Federal  Installation . 

Location  of  Federal  Land 

Percent  of  Project 


hem  7 

Will  the  assistance  requested  have  an  impact  or  effect 

on  the  environment  , 

Yes No 


See  instructions  for  additional  information  to  be 
provided 


hem  B 

Will  the  assistance  requested  cause  the  displacement 

of  individuals,  families,  businesses,  or  farms? 

Yes 


No 


Numt>er  of 
Individuals  . 
Families 
Businesses . 
Farms 


hem  9 

Is  there  other  related  assistance  on  this  project  previous, 

pending,  or  anticipated 

Yes No 


See  instructions  for  eddiiKmal  information  to  be 
provided 


UMI 


STANDARD  FORM  424  PACE  2  (10-75) 
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OMCMO    MllOOOi 

\ 

PART  111  •  BUDGET  INFORMATION 

SECTION  A  •  BUOOrr  SUMMARY 

Grant  Program, 

Furtction 

or  Activity 

(•) 

Federal 
Catalog  No. 

(b) 

Estimated  Unobligated  Funds 

New  or  Revised  Budget                         | 

Federal 
(c) 

Non-Federal 
(d) 

Federal 
(e) 

NorvFederal 
(t) 

Total 
(a) 

1. 

t 

S 

S 

t 

t 

2. 

3. 

4. 

5   TOTALS 

$ 

S 

t 

t 

$ 

SECTION  B  •  BUDGET  CATEGORIES 

6.  Object  Class  Categories 

•  Grant  Program.  Function  or  Activity                                | 

Total 
(5) 

(1) 

(2) 

(3) 

(4) 

a.  Personr>el 

S 

S 

S 

$ 

S 

b.  Fringe  Benefits 

c.  Travel 

d.  Equipment 

e.  Supplies 

f.    Contractual 

g.  Construction 

h.  Other 

i.    Total  Direct  Charges 

J.    Indirect  Charges 

k    TOTALS 

S 

S 

i 

S 

% 

7.  Program  Income 

$ 

$ 

$ 

t 

t 

OMSNO  U*»4X» 


SECTION  C  •  NONFEDERAL  RESOURCES 

(a)  Grant  Program 

(b)  APPLICANT 

(c)  STATE 

(d)  OTHER  SOURCES 

(e)  TOTALS 

8 

$ 

S 

$ 

$ 

9 

10 

11 

12    TOTALS 

$ 

$ 

$ 

$ 

SECTION  D  •  FORECASTED  CASH  NEEDS 

13   Federal 

Total  for  1st  Year 

1st  Ouarler 

2nd  Ouarler 

3rd  Quarter 

4th  Ouarter 

$ 

S 

$ 

$ 

$ 

14    Non-Federal 

15    TOTAL 

$ 

S 

$ 

S 

$ 

SECTION  E  •  BUDGET  ESTIMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  OF  THE  PROJECT 

(a)  Grant  Program 

FUTURE  FUNDING  PERIODS  (YEARS) 

(b)  FIRST 

(c)  SECOND 

(d)  THIRD 

(e)  FOURTH 

16 

$ 

$ 

$ 

$ 

17 

18 

19 

20    TOTALS 

$ 

$ 

$ 

$ 

SECTION  F  .  OTHER  BUL-SET  INFORMATION 
(Attach  Additional  Sheets  H  Neceaaary) 

21.  Direct  Charges: 

22.  Indirect  Charges: 

23.  Remarks: 

PART  IV  PROGRAM  NARRATIVE  (AtUch  per  instruction) 


1988 


UMI 
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PARTY 
ASSURANCES 

The  AoolJcanl  hereby  assures  and  certifies  that  it  wi«  comply  with  the  regulations,  policies,  guidelines 
and  reQuiremenis.  inclodmg  45  CFR  Part  74  and  OMB  C.fculars  No  A-102.  A-110  and  appl«:able  cosi 
principles  (Crculars:  A-21.  'Educaltonal  Instilutkws ".  A-87.  "Cost  Principles  for  State  and  Local  Govern- 
ments" and  A-122,  "Nonprofrt  Organizations").  e$  they  relate  to  the  application,  acceptance  and  use 
of  Federal  funds  for  this  Federally  assisted  project.  Also  the  applicant  assures  and  certtftes  with  respect 
to  the  grant  that: 


It  possesses  legal  authority  to  apply  lor  the 
grant,  that  a  resolution,  motion  or  similar  ac- 
tion has  been  duly  adopted  or  passed  as  an 
official  act  of  the  applicant's  governing  body, 
authorizing  the  filing  of  the  application,  in- 
cluding all  understandings  and  assurances 
contained  therein,  and  directing  and  authoriz- 
ing the  person  identified  as  the  official 
representative  of  the  applicant  to  act  in  con- 
nection with  the  application  and  to  provide 
such  additional  information  as  may  t>e 
required. 

It  will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (P.L.  88-352)  and  in  accordance 
with  Title  VI  of  that  Act.  no  person  in  the 
United  States  shall,  on  the  ground  of  race, 
color,  or  national  origin,  be  excluded  from  par- 
ticipation in,  be  denied  the  benefits  of.  or  be 
otherwise  subjected  to  discrimination  under 
any  program  or  activity  for  which  the  appli- 
cant receives  Federal  financial  assistance 
and  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 

It  will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  use  2000d)  prohibiting 
employment  discrimination  where  (1)  the 
primary  purpose  of  a  grant  is  to  provide 
employment  or  (2)  discriminatory  employment 
practices  will  result  in  unequal  treatment  of 
persons  who  are  or  should  be  benefiting  from 
the  grant-aided  activity. 

It  will  comply  with  requirements  of  the  provi- 
sions of  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Act  of  1970 
(P.L.  91-646)  which  provides  for  fair  and 
equitable  treatment  of  persons  displaced  as 
a  result  of  Federal  and  federally-assisted 
programs. 

It  will  comply  with  the  provisions  of  the  Hatch 
Act  which  limit  the  political  activity  of  State 
and  local  government  employees. 


6.  it  will  comply  with  the  minimum  wage  and 
maximum  hours  provisions  of  the  Federal  Fair 
Labor  Standards  Act  (29  US.C.  201)  as  they 
apply  to  employees  of  institutions  of  higher 
education,  hospitals,  other  nonprofit  organi- 
zations, and  to  employees  of  State  and  local 
governments  who  are  not  employed  in  inte- 
gral operations  in  areas  of  traditional  govern- 
mental functions. 

Head  Start.  Certification  of  Minimum  Wage: 
It  certifies  that  it  has  revievi^  the  salary  struc- 
tures and  wages  for  alt  positions  and  certifies 
that  persons  employed  in  carrying  out  this 
program  shall  not  receive  compensation  at  a 
rate  which  is  (a)  in  excess  of  the  average  rate 
of  compensation  paid  in  the  area  to  persons 
providing  substantially  comparable  services; 
or  (b)  less  than  the  minimum  wage  rate  pre- 
scribed in  section  6(a)  of  the  Fair  Labor 
Standards  Act  of  1938  Documentation  of  the 
methods  by  which  it  established  wage  scales 
is  available  in  their  files  for  review  by  audit 
and  HDS  personnel. 

7.  It  will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  is  or  gives  the  appearance  of 
being  motivated  by  a  desire  for  private  gain 
for  themselves  or  others,  particularty  those 
with  whom  they  have  family,  business,  or 
other  ties. 

8.  It  will  give  the  sponsoring  agency  or  the 
Comptroller  General  through  any  authorized 
representative  the  access  to  and  the  right  to 
examine  all  records,  books,  papers,  or 
documents  related  to  the  grant,  including  the 
records  of  contractors  and  subcontractors 
performing  under  the  grant. 

9.  It  will  comply  with  all  requirements  imposed 
by  the  Federal  sponsoring  agency  concerning 
special  requirements  of  law.  program  require- 

-  ments,  and  other  administrative  requirementr 


10.  ft  will  insure  that  the  facilities  under  its  owner- 
ship, lease  or  supervision  which  shall  t>e 
utilized  in  the  accomplishment  of  the  project 
are  not  listed  on  the  Environmental  Protec- 
tion Agency's  (EPA)  list  of  Violating  Facilities 
and  that  it  will  notify  the  Federal  grantor 
agency  of  the  receipt  of  any  communication 
from  the  Director  of  the  EPA  Office  of  Federal 
Activities  indicating  that  a  facility  to  be  used 
in  the  project  is  under  consideration  for  listing 
by  the  EPA. 

The  phrase  "Federal  financial  assistance"  includes 
any  form  of  loan,  grant,  guaranty,'  insurance  pay- 
ment, rebate,  subsidy,  disaster  assistance  loan  or 
grant,  or  any  other  form  of  direct  or  indirect  Federal 
assistance 

11.  It  will  comply  with  the  fkx>d  insurance  pur- 
chase requirements  of  Section  102(a)  ol  tfte 
Flood  Disaster  Protection  Act  of  1973,  Public 
Law  93-234,  87  Stat.  975.  approved  Decem- 
t>er  31. 1976.  Section  102(a)  requires,  on  and 
after  March  2, 1975,  the  purchase  of  flood  in- 
surar>ce  in  communities  where  such  insur- 
ance is  available  as  a  condition  for  the  receipt 
of  any  Federal  financial  assistance  for  con- 
struction  or  acquisition  purposes  for  use  in 
any  area  that  has  been  identified  by  the 
Secretary  of  the  Departntent  of  Housing  and 
Urban  Development  as  an  area  having  spe- 
cial flood  hazards. 

12.  It  will  assist  the  Federal  grantor  agency  in  its 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966  as  amended 
(16  use  470),  Executive  Order  1 1593.  and 
the  Archeologicat  and  Historic  Preservation 
Act  of  1966  (16  use  469a-l  et  seq)  by 
(a)  consulting  with  the  State  Historic  Preser- 
vation Officer  on  the  corrduct  of  investiga- 
tions, as  necessary,  to  identify  properties 
listed  in  or  eligit>le  for  inclusion  in  the  National 
Register  of  Historic  Places  that  are  subject  to 
adverse  effects  (see  36  CFR  Part  600  8)  by 
the  grantee's  activity  and  rK>tifying  the 
Federal  grantor  agency  of  the  existence  of 
any  such  properties,  and  by  (b)  complying 
with  all  requirements  estat>i«shed  by  the 
Federal  grantor  agency  to  avoid  or  mitigate 
adverse  effects  upon  such  properties. 

13.  Applicants  for  tfie  Administration  for  Native 
Americans  Programs,  fiereby  certify  in  ac- 
cordance with  45  CFR  1336  53.  that  the  finan- 
cial assistance  provided  by  the  Office  of 
Human  Development  Services  for  the  speci- 


fied activities  to  be  performed  under  this  pro- 
gram, will  be  in  addition  to.  and  rtot  in 
substitution  for.  comparable  activities  pro- 
vided without  Federal  assistartce. 

14.  It  win  comply  with  the  Age  Discrimination  Act 
of  1975  enacted  as  an  amendment  to  the 
Older  Americans  Act  (Pub.  L  94-135).  which 
provides  that  No  person  in  the  United  States 
shall,  on  the  basis  of  age  be  excluded  from 
participation  in.  be  denied  the  t>enefrts  of.  or 
be  subjected  to  discrimination  under,  any  pro- 
gram or  activity  for  which  the  applicant 
receives  Federal  financial  assistance. 

15.  It  will  comply  with  Section  504  of  the  Rehat>il- 
itation  Act  of  1973,  as  antended  (29  U.SC. 
794),  ait  requirements  imposed  by  the  appli- 
cable HHS  regulation  (45  CJF.R.  Part  84).  and 
all  guidelines  end  interpretations  issued  pur- 
suant ttterelo,  which  prohibits  discrimination 
on  the  basis  of  handicap  in  programs  and  ac- 
tivities receiving  Federal  finartcial  assistance. 

16.  It  wMi  comply  with  Title  IX  of  the  Education 
AmerKJments  of  1972  (20U.S.e.  I68t,et  seq.) 
which  prohibits  discrimination  on  the  t>asis  of 
sex  in  education  programs  and  activities  re- 
ceiving Federal  financial  assistance  (whether 
or  not  the  programs  or  activities  are  offered 
or  sponsored  by  an  educ^ionai  institution). 

17.  It  will  compty  with  Pub.  L.  93-348  as  imple- 
mented by  Part  46  of  Title  45  (45  CFR  46, 42 
use.  2891)  regarding  the  protection  of 
human  subjects  irrvolved  in  research,  devel- 
opment and  related  activities  supported  tjy 
the  grant. 

18.  It  wriit  compty  with  the  equal  opportunity 
clause  prescribed  by  Executive  Order  11246, 
as  amended,  and  will  require  that  its  sut>- 
recipients  include  tfie  clause  in  aM  construc- 
tion contracts  and  sutx^ontracts  wfiich  have 
or  are  expected  to  fiave  an  aggregate  value 
within  a  12-month  period  exceeding  $10,000, 
in  accordance  with  Department  of  Labor  regu- 
lations at  41  CFR  Part  60. 

19.  It  will  include,  and  will  require  that  its  subre- 
cipients  include,  ttie  provision  set  forth  in  29 
CFR  5.5(c)  pertaining  to  overtime  and  unpaid 
wages  in  any  rtonexempt  nonconstruction 
contract  which  involves  tfie  empk>yment  of 
mecfianics  and  latx>rers  Onduding  watchn>en, 
guards,  apprentices,  and  trainees)  if  the  con- 
tract exceeds  $2,500. 
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ATTACHMENT   C 

ASSLRANCE  OF  COMPLIANCE  WITH  THE  DEPARTMENT  OF 

HEALTH  AND  HUMAN  SERVICES  REGULATION  UNDER 

TITLE  VT  OF  THE  CIVIL  RIGHTS  ACT  OF  1964 


(hercinafier  called  the  "Applicani") 


Saint  of  Applivani  «lvpc  ot  prini) 


HEREBY  AGREES  THAT  it  will  comply  with  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L. 
88-3^2)  and  all  requirements  imposed  b>  or  pursuant  to  the  Regulation  of  the  Department 
of  Health  and  Human  Services  (45  C.F.R.  Part  80)  issued  pursuant  to  that  title,  to  the  end 
that,  in  accordance  with  Title  VI  of  that  Act  and  the  Regulation,  no  person  m  the  United 
States  shall,  on  the  ground  of  race,  color,  or  national  origin,  be  excluded  from  participation 
in.  be  denied  the  benefits  of,  or  be  otherwise  subjected  to  discrimination  under  any  program 
or  activity  for  which  the  Applicant  receives  Federal  financial  assistance  from  the  Depart- 
ment; and  HEREBY  GIVES  ASSURANCE  THAT  it  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 

If  any  real  property  or  structure  thereon  is  provided  or  improved  with  the  aid  of  Federal 
financial  assistance  extended  to  the  Applicant  by  the  Department,  this  Assurance  shall  obligate 
the  Applicant,  or  in  the  case  of  any  transfer  of  such  property,  any  transferee,  for  the  period 
during  which  the  real  property  or  structure  is  used  for  a  purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another  purpose  involving  the  provision  of  similar  services  or 
benefits.  If  any  personal  property  is  so  provided,  this  Assurance  shall  obligate  the  Applicant 
for  the  period  during  which  it  retains  ownership  or  possession  of  the  property.  In  all  other 
cases,  this  Assurance  shall  obligate  the  Applicant  for  the  period  during  which  the  Federal 
financial  assistance  is  extended  to  it  by  the  Department. 

THIS  ASSURANCE  is  given  in  consideration  of  and  for  the  purpose  of  obtaining  any  and 
all  Federal  grants,  loans,  contracts,  property,  discounts  or  other  Federal  financial  assistance 
extended  after  the  date  hereof  to  the  Applicant  by  the  Department,  including  installment 
payments  after  such  date  on  account  of  applications  for  Federal  financial  assistance  which 
were  approved  before  such  date.  The  Applicant  recognizes  and  agrees  that  such  Federal  finan- 
cial assistance  will  be  extended  in  reliance  on  the  representations  and  agreements  made  in 
this  Assurance,  and  that  the  United  States  shall  have  the  right  to  seek  judicial  enforcement 
of  this  Assurance.  This  Assurance  is  binding  on  the  Applicant,  its  successors,  transferees, 
and  assignees,  and  the  person  or  persons  whose  signatures  appear  below  are  authorized  to 
sign  this  Assurance  on  behalf  of  the  Applicant. 


Date 


Applicant  (type  oi  prinll 


By 


Signature  and  Title  of  Authorised  Official 


Applicant's  mailing  address 


NOTE:  If  this  form  is  not  returned  with  the  application  for  financial  assistance,  return  it 
to  DHHS,  Office  for  Civil  Rights,  330  Independence  Ave.,  S.W.,  Washington,  D.C.  20201 
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ATTACHMENT    D 


DKPARTMIAT  OF  I1KAI  111  AM)  HI  MAN  SKRVICKS 

ASSIRANC  K  OK  COMPI  lANCK  WITH  SKCTION  504  OF  THE 
RKHABII.ITATION  ACT  OF  1973,  AS  AMKNDKD 

The  undersigned  (hercinafier  called  the  "rccipiem")  HEREBY  AGREES  THAT  it  will  comply 
with  Seciion  504  of  ihc  Rehabilitation  Act  of  1973,  as  amended  (29  U.S.C.  794),  all  require- 
ments imposed  by  ihe  applicable  HHS  regulation  (45  C.F.R.  Pan  84),  and  all  guidelines  and 
interpretations  issued  pursuant  thereto. 

Pursuant  to  §84. 5(a)  of  the  regulation  (45  C.F.R.  84.5(a)],  the  recipient  gives  this  Assurance 
in  consideration  of  and  for  the  purpose  of  obtaining  any  and  all  Federal  grants,  loans,  con- 
tracts (except  procurement  contracts  and  contracts  of  insurance  or  guaranty),  property,  dis- 
counts, or  other  Federal  financial  a.ssistance  extended  by  the  Department  of  Health  and  Human 
Services  after  the  date  of  this  Assurance,  including  payments  or  other  assistance  made  after 
such  date  on  applications  for  Federal  financial  assistance  that  were  approved  before  such 
date.  The  recipient  recognizes  and  agrees  that  such  Federal  financial  assistance  will  be  extended 
in  reliance  on  the  representations  and  agreements  made  in  this  Assurance  and  that  the  United 
States  will  have  the  right  to  enforce  this  Assurance  through  lawful  means.  This  Assurance 
is  binding  on  the  recipient,  its  successors,  transferees,  and  assignees,  and  the  person  or  persons 
whose  signatures  appear  below  are  authorized  to  sign  this  Assurance  on  behalf  of  the  recipient. 

This  Assurance  obligates  the  recipient  for  the  period  during  which  Federal  financial  assistance 
is  extended  to  it  by  the  Department  of  Health  and  Human  Services  or,  where  the  assistance 
is  in  the  form  of  real  or  personal  property,  for  the  period  provided  for  in  §84. 5(b)  of  the 
regulation  (45  C.F.R.  84.5(b)l. 

The  recipient:  (Check  (a)  or  (b)J 

a.  (  )  employs  fewer  than  fifteen  persons; 

b.  (  )  employs  fifteen  or  more  persons  and.  pursuant  to  §84. 7(a)  of  the  regulation 

(45  C.F.R.  84.7(a)),  has  designated  the  following  person(s)  to  coordinate  its 
efforts  to  comply  with  the  HHS  regulations: 


Name  of  Designee(s)  (Type  or  Print) 


Name  of  Recipient  (Type  or  Print) 


Street  Address  or  P.O.  Box 


(IRS)  Employer  Identification  Number 


City 


State  Zip 

I  certify  that  the  above  information  is  complete  and  correct  to  the  best  of  my  knowledge. 


Date 


Signature  and  Title  of  Authorized  Official 


If  there  has  been  a  change  in  name  or  ow  nership  within  the  last  year,  please  PRINT  the  former 
name  below: 


NOTK:  If  this  form  is  not  returned  with  Ihe  application  for  financial  assistance,  return  it 
to  DHHS,  Office  for  Civil  Rights,  330  Independence  Avenue,  S.W.,  Washington,  D.C.  20201. 

HHS  Ml  (Ro     12  k:» 
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Federally  Conducted 
Programs;  Final  Rule 
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Overseas  Private  Investment  Corporation 
22  CFR  Part  711 

African  Development  Foundation 
22  CFR  Part  1510 
National  Labor  Relations  Board 
29  CFR  Part  100 

National  Archives  and  Records  Administration 
36  CFR  Part  1208 
Veterans  Administration 
38  CFR  Part  15 

Federal  Emergency  Management  Agency 
44  CFR  Part  16 
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EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Office  of  Administration 

3  CFR  PART  102 

OFFICE  OF  PERSONNEL 

S  CFR  PART  723 

MERIT  SYSTEMS  PROTECTION 
BOARD 

S  CFR  PART  1207 

Office  of  the  Special  Counael 

5  CFR  PART  1262 

FEDERAL  LABOR  RELATIONS 
AUTHORITY 

S  CFR  PART  2416 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  PART  1251 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  PART  200 

OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

22  CFR  PART  711 

AFRICAN  DEVELOPMENT 
FOUNDATION 

22  CFR  PART  1S10 

NATIONAL  LABOR  RELATIONS 
BOARD 

20  CFR  PART  100 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  PART  1208 

VETERANS  ADMINISTRATION 
38  CFR  PART  IS 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  PART  16 

ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  FEDERALLY 
CONDUCTED  PROGRAMS 

AGENCIES:  Executive  Office  of  the 
President,  Office  of  Personnel 
Management.  Merit  Systems  Protection 
Board.  Office  of  the  Special  Counsel 
(MSPB).  Federal  Labor  Relations 
Authority,  National  Aeronautics  and 
Space  Administration,  Securities  and 


Exchange  Commission.  Overseas 
Private  Investment  Corporation,  African 
Development  Foundation,  National 
Labor  Relations  Board,  National 
Archives  and  Records  Administration, 
Veterans  Administration,  Federal 
Emergency  Management  Agency. 
action:  Final  Rule. 

SUMMAIIY:  This  regulation  requires  that 
the  agencies  listed  above  operate  all  of 
their  programs  and  activities  to  ensure 
nondiscrimination  against  qualified 
individuaU  with  handicaps.  It  sets  forth 
standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provides  a  definition 
for  individual  with  handicaps  and 
qualified  individual  with  handicaps,  and 
establishes  a  complaint  mechanism  for 
resolving  allegations  of  discrimination. 
This  regulation  is  issued  under  the 
authority  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
which  prohibits  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Federal 
Executive  agencies. 
EFFCCnVE  DATE:  September  6, 1988. 
AOORESSCS:  See  individual  agencies 
below.  Copies  of  this  regulation  will  be 
made  available  on  tape  for  persons  with 
impaired  vision  who  request  them.  They 
will  be  provided  by  the  Coordination 
and  Review  Section,  Civil  Rights 
Division.  Department  of  Justice, 
Washington.  DC  20530,  (202)  724-2222 
(voice)  or  (202)  724-7678  (TDD). 
FOR  FURTHER  INFORMATION  CONTACT: 
See  individual  agencies  below. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  of  this  rule  is  to  provide 
for  the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
[29  U.S.C.  794),  as  it  applies  to  programs 
and  activities  conducted  by  the 
following  agencies  (hereinafter  "the 
agencies"):  Executive  Office  of  the 
President,  Office  of  Personnel 
Management,  Merit  Systems  Protection 
Board,  Office  of  the  Special  Counsel 
(MSPB).  Federal  Labor  Relations 
Authority,  National  Aeronautics  and 
Space  Administration,  Securities  and 
Exchange  Commission,  Overseas 
Private  Investment  Corporation,  African 
Development  Foundation,  National 
Labor  Relations  Board,  National 
Archives  and  Records  Administration, 
Veterans  Administration,  Federal 
Emergency  Management  Agency.  As 
amended  by  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Sec.  119,  Pub.  L 
95-«02,  92  Stat.  2982)  and  the 


Rehabilitation  Act  Amendments  of  1986 
(Pub.  L.  99-506, 100  Stat.  1810).  section 
504  of  the  Rehabilitation  Act  of  1973 
states  that 

No  otherwise  qualified  individual  with 
hiindicaps  in  the  United  Slates.  *   '   *  shall. 
solely  by  reiison  of  his  hnndicap.  litM'xcludcd 
from  the  participation  in.  be  denied  the 
benefits  of,  or  be  subjected  (o  di.scriniination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  or  uinhr  any 
program  or  activity  conducti'd  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  Ofiency 
shall  promulgate  such  regulations  as  may  bo 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Ri-hahililation. 
Comprehensive  Services,  and  Developmental 
DisabHitiea  Act  of  197B.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees. 
(29  U.S.C.  794  (1978  amendment  ilalicized).) 

On  July  2, 1987,  thirteen  agencies 
jointly  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register.  52  FR  25124.  Each  agency 
individually  analyzed  comments  it 
received.  On  the  basis  of  their  analysis, 
the  agencies  participating  in  this 
pubhcation  decided  to  adopt  this  final 
rule.  Because  the  rule  selected  is 
identical  for  all  the  participating 
agencies,  they  are  able  to  publish  it 
jointly,  and  are  doing  so  in  order  to 
minimize  costs  and  expedite  its 
issuance.  The  rule  adopted  by  each 
agency  will  be  codified  in  that  agency's 
portion  of  the  Code  of  Federal 
Regulations,  as  indicated  in  the 
information  provided  for  the  individual 
agencies  below. 

Section  504  requires  that  regulations 
that  apply  to  the  programs  and  activities 
of  Federal  Executive  agencies  shall  be 
submitted  to  the  appropriate  authorizing 
committees  of  Congress  and  that  such 
regulations  may  take  effect  no  earlier 
than  the  thirtieth  day  after  they  have 
been  so  submitted.  The  Department  of 
Justice,  on  behalf  of  the  agencies 
participating  in  this  joint  rulemaking,  is 
submitting  these  regulations  to  the 
Senate  Committee  on  Labor  and  Human 
Resources  and  its  Subcommittee  on  the 
Handicapped  and  to  the  House 
Committee  on  Education  and  Labor  and 
its  Subcommittee  on  Select  Education. 
Each  regulation  will  become  effective  on 
September  6, 1988. 

The  substantive  nondiscrimination 
obligations  of  the  agency,  as  set  forth  in 
this  rule,  are  identical,  for  the  most  part, 
to  those  established  by  Federal 
regulations  for  programs  or  activities 
receiving  Federal  financial  assistance. 
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[See  28  CFR  Part  41  (section  504 
coordination  regulation  for  federally 
assisted  programs).)  This  general 
parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 
sponsor.  Rep.  fames  M.  Jeffords,  that  the 
Federal  Government  should  have  the 
same  section  504  obligations  as 
recipients  of  Federal  Hnancial 
assistance.  124  Cong.  Rec.  13901  (1978) 
(remarks  of  Rep.  Jeffords);  124  Cong. 
Rec.  E2668.  E2670  (daily  ed.  May  17, 
1978)  id;  124  Cong.  Rec.  13897  (remarks 
of  Rep.  Brademas);  id.  at  38552  (remarks 
of  Rep.  Sarasin). 

A  commenter  objected  to  language 
differences  between  this  rule  and  the 
Federal  Government's  section  504 
regulations  for  federally  assisted 
programs.  As  explained  in  the  preamble 
to  the  proposed  rule,  these  changes  are 
based  on  the  Supreme  Court's  decision 
in  Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979).  and  the 
subsequent  circuit  court  decisions 
interpreting  Davis  and  section  504.  See 
Dopico  V.  Goldschmidt.  687  F.2d  644  (2d 
Cir.  1982);  American  Public  Transit 
Association  v.  Lewis.  655  F.2d  1272  (D.C. 
Cir.  1981)  (APTA);  see  also  Rhode  Island 
Handicapped  Action  Committee  v. 
Rhode  Island  Public  Transit  Authority, 
718  F.2d  490  (1st  Cir.  1983). 

These  language  differences  are  also 
supported  by  the  decision  of  the 
Supreme  Court  in  Alexander  v.  Choate, 
469  U.S.  287  (1985).  where  the  Court  held 
that  the  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  durational 
limitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  handicapped 
persons.  Clarifying  its  Davis  decision. 
the  Court  explained  that  section  504 
requires  only  "reasonable 
modifications."  id,  at  300,  and  explicitly 
noted  that  "(t]he  regulations 
implementing  section  504  [for  federally 
assisted  programs]  are  consistent  with 
the  view  that  reasonable  adjustments  in 
the  nature  of  the  benefit  offered  must  at 
times  be  made  to  assure  meaningful 
access."  Id.  at  301  n.21  (emphasis 
added). 

Incorporation  of  these  changes, 
therefore,  makes  this  regulation 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  Government's  regulations 
implementing  section  504  for  federally 
assisted  programs  as  they  have  been 
interpreted  by  the  Supreme  Court.  Many 
of  these  federally  assisted  regulations 
were  issued  prior  to  the  interpretations 
of  section  504  by  the  Supreme  Court  in 
Davis,  by  lower  courts  interpreting 
Davis,  and  by  the  Supreme  Court  in 


Alexander,  therefore  their  language  does 
not  reflect  the  interpretation  of  section 
504  provided  by  the  Supreme  Court  and 
by  the  various  circuit  courts.  Of  course, 
these  federally  assisted  regulations  must 
be  interpreted  to  reflect  the  holdings  of 
the  Federal  judiciary.  Hence  the 
agencies  believe  that  there  are  no 
significant  differences  between  this  rule 
for  federally  conducted  programs  and 
the  Federal  Government's  interpretation 
of  section  504  regulations  for  federally 
assisted  programs. 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 
adaptation  of  a  prototype  prepared  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995.  3 
CFR.  1980  Comp..  p.  298)  and  distributed 
to  Executive  agencies,  lliis  regulation 
has  also  been  reviewed  by  the  Equal 
Employment  Opportunity  Commission 
under  Executive  Order  12067  (43  FR 
28967,  3  CFR.  1978  Comp..  p.  206).  It  is 
not  a  major  rule  within  the  meaning  of 
Executive  Order  12291  (46  FR  13193. 3 
CFR.  1981  Comp..  p.  127)  and.  therefore, 
a  regulatory  impact  analysis  has  not 
been  prepared.  This  regulation  does  not 
have  an  impact  on  small  entities.  It  is 
not.  therefore,  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-812). 

Section-by-Section  Analysis  and 
Response  to  Comments 

Section .101  Purpose. 

Section .101  states  the  purpose 


of  the  rule,  which  is  to  effectuate  section 
119  of  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978.  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

Section .102  Application. 

The  regulation  applies  to  all  programs 
or  activities  conducted  by  the  agencies. 
Under  this  section,  a  federally 
conducted  program  or  activity  is,  in 
simple  terms,  anything  a  Federal  agency 
does.  Aside  from  employment,  there  are 
two  major  categories  of  federally 
conducted  programs  or  activities 
covered  by  this  regulation:  those 
involving  general  public  contact  as  part 
of  ongoing  agency  operations  and  those 
directly  administered  by  the  agencies 
for  program  beneficiaries  and 
participants.  Activities  in  the  flrst 
category  include  communication  with 
the  public  (telephone  contacts,  office 
walk-ins.  or  interviews)  and  the  public's 
use  of  the  agency's  facilities.  Activities 


in  the  second  category  include  programs 
that  provide  Federal  services  or 
benefits.  This  regulation  does  not. 
however,  apply  to  programs  or  activities 
conducted  outside  the  United  States  that 
do  not  involve  individuals  with 
handicaps  in  the  United  States. 

Section .103  Definitions. 

"Assistant  Attorney  General." 
"Assistant  Attorney  General"  refers  to 
the  Assistant  Attorney  General.  Civil 
Rights  Division.  United  States 
Department  of  Justice. 

"Auxiliary  aids."  "Auxiliary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  equal 
opportunity  to  participate  in  and  enjoy 
the  benefits  of  the  agency's  programs  or 
activities.  The  definition  provides 
examples  of  commonly  used  auxiliary 
aids.  Although  auxiliary  aids  are 
required  explicitly  only  by 

S 160(a)(1).  they  may  also  be 

necessary  to  meet  other  requirements  of 
the  regulation. 

A  commenter  suggested  that  the 
requirement  for  auxiliary  aids  in  aspects 
of  the  agency's  program  other  than  those 

covered  by  S 160(a)(1)  should  be 

specifically  stated  in  the  regulation.  The 
agency  believes  that  such  a  statement  is 
unnecessary,  because  the  regulation 
makes  the  obligation  not  to  discriminate 
clear  and  thus  requires  the  provision  of 
auxiliary  aids  whenever  they  are 
necessary  to  meet  that  obligation.  A 
commenter  also  suggested  that 
"attendant  services"  should  be  included 
in  the  |jst  of  examples  of  auxiliary  aids 
appearing  in  the  definition.  The  agency 
believes  that  attendant  services  are 
generally  personal  in  nature  and  that 
they  are  therefore  generally  not 
required. 

"Complete  complaint."  "Complete 
complaint"  is  deflned  to  include  all  the 
information  necessary  to  enable  the 
agency  to  investigate  the  complaint  The 
definition  is  necessary,  because  the  180 
day  period  for  the  agency's  investigation 

(see  § 170(g))  begins  when  the 

agency  receives  a  complete  complaint. 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.3(f}) 
except  that  the  term  "rolling  stock  or 
other  conveyances"  has  been  added  and 
the  phrase  "or  interest  in  such  property" 
has  been  deleted  because  the  term 
"facility."  as  used  in  this  regulation, 
refers  to  structures  and  not  to  intangible 
property  rights.  It  should,  however,  be 
noted  that  the  regulation  applies  to  all 
programs  and  activities  conducted  by 
the  agency  regardless  rf  whether  the 
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facility  in  which  they  are  conducted  is 
owned,  leased,  or  used  on  some  other 
basis  by  the  agency. 

"Historic  preservation  programs," 
"Historic  properties."  and  "Substantial 
impairment."  These  terms  are  defined  in 
order  to  aid  in  the  interpretation  of 

9 150  (a)(2)  and  {b)(2),  which  relate 

to  accessibility  of  historic  preservation 
programs. 

"Individual  with  handicaps."  The 
definition  of  "individual  with 
handicaps"  is  identical  to  the  defmition 
of  "handicapped  person"  appearing  in 
the  section  504  coordination  regulation 
for  federally  assisted  programs  (28  CFR 
41.31}.  Although  section  103(d)  of  the 
Rehabilitation  Act  Amendments  of  1986 
changed  the  statutory  term 
"handicapped  individual"  to  "individual 
with  handicaps."  the  Legislative  history 
of  this  amendment  indicates  that  no 
substantive  change  was  intended.  Thus, 
although  the  term  has  been  changed  in 
this  regulation  to  be  consistent  with  the 
statute  as  amended,  the  definition  is 
unchanged.  In  particular,  although  the 
term  as  revised  refers  to  "handicaps"  in 
the  plural,  it  does  not  exclude  persons 
who  have  only  one  handicap. 

"Qualified  individual  with 
handicaps."  The  definition  of  "qiuiiified 
individual  with  handicaps"  is  a  revised 
version  of  the  deTinttion  of  "qualified 
handicapped  person"  appearing  in  the 
section  504  coordination  regulation  for 
federally  assisted  programs  (28  CFR 
41.32). 

Paragraph  (1)  is  an  adaptation  of 
existing  definitions  of  "qualified 
handicapped  person"  for  purposes  of 
federally  assisted  preschool, 
elementary,  and  secondary  education 
programs  [see.  e.g.,  45  CFR  84.3(k)(2)).  It 
provides  that  an  individual  with 
handicaps  is  qualified  for  preschool, 
elementary,  or  secondary  education 
programs  conducted  by  the  agency  if  he 
or  she  is  a  member  of  a  class  of  persons 
otherwise  entitled  by  statute,  regulation, 
or  agency  policy  to  receive  these 
services  from  the  agency.  In  other 
words,  an  individual  with  handicaps  is 
qualified  if,  considering  all  factors  other 
than  the  handicapping  condition,  he  or 
she  is  entitled  to  receive  education 
services  from  the  agency. 

Paragraph  (2)  deviates  from  existing 
regulations  for  federally  assisted 
programs  because  of  intervening  court 
decisions.  It  defines  "qualified 
individual  with  handicaps"  with  regard 
to  any  program  other  than  those  covered 
by  paragraph  (1)  under  which  a  person 
is  required  to  perform  services  or  to 
achieve  a  level  of  accomplishment.  In 
such  programs  a  qualified  individual 
with  handicaps  is  one  who  can  achieve 
the  purpose  of  the  program  without 


modifications  ia  the  program  that  the 
agency  cai)  demonstrate  would  result  in 
a  fundamental  alteration  in  its  nature. 
This  definition  reflects  the  decision  of 
the  Supreme  Court  in  Davis.  In  that 
case,  the  Court  ruled  that  a  hearing- 
impaired  applicant  to  a  nursing  school 
was  not  a  "qualified  handicapped 
person"  because  her  hearing  impairment 
would  prevent  her  from  participating  in 
the  clinical  training  portion  of  the 
program.  The  Court  found  that,  if  the 
program  were  modified  so  as  to  enable 
the  respondent  to  participate  (by 
exempting  her  from  the  clinical  training 
requirements!,  "she  would  not  receive 
even  a  rough  equivalent  of  the  training  a 
nursing  program  normally  gives."  Id.  at 
410.  It  also  found  that  "the  purpose  of 
(the)  program  was  to  train  persons  who 
could  serve  the  nursing  profession  in  all 
customary  ways."  id.  at  413.  and  that  the 
respondent  would  be  unable,  because  of 
her  hearing  impairment,  to  perform  some 
functions  expected  of  a  registered  nurse. 
It  therefore  concluded  that  the  school 
was  not  required  by  section  504  to  make 
such  modifications  that  would  result  in 
"a  fundamental  alteration  in  the  nature 
of  the  program."  Id.  at  410. 

We  have  incorporated  the  Court's 
language  in  the  definition  of  "qualified 
individual  with  handicaps"  in  order  to 
make  clear  that  such  a  person  must  be 
able  to  participate  in  the  program 
offered  by  the  agency.  The  agency  is 
required  to  make  modifications  in  order 
to  efiable  an  applicant  with  handicaps 
to  participate,  but  i«  not  required  to  offer 
a  program  of  a  fundamentally  different 
nature.  The  test  is  whether,  with 
appropriate  modifications,  the  applicant 
can  achieve  the  purpose  of  the  program 
offered;  not  whether  the  applicant  could 
benefit  or  obtain  results  from  some  other 
program  that  the  agency  does  not  offer. 
Although  the  revised  definition  allows 
exclusion  of  some  individuals  with 
handicaps  from  some  programs,  it 
requires  that  an  individual  with 
handicaps  who  is  capable  of  achieving 
the  purpose  of  the  program  must  be 
accommodated,  provided  that  the 
modifications  do  not  fundamentally 
alter  the  nature  of  the  program. 

A  commenter  argued  that  this 
definition  of  "qualified  individual  with 
handicaps"  was  unnecessary,  because 
Davis  was  an  interpretation  of  the 
definition  in  paragraph  (3),  which 
requires  only  that  the  individual  meet 
"the  essential  eligibility  requirements" 
for  participation  in  the  program.  The 
agency  beheves  that  Davis  clarifies  the 
meaning  of  "essential  eligibihty 
requirements"  with  respect  to  programs, 
such  as  the  one  at  issue  in  that  case,  in 
which  an  individual  "is  required  to 
perform  services  or  to  achieve  a  level  of 


accomplishment."  bt  such  a  program,  the 
Court  held  in  Davis,  an  individual  is  not 
qualified  if  he  or  she  cannot  achieve  the 
purpose  of  the  program  without 
modifications  that  would  fundamentally 
alter  its  nature.  The  agency  believes  that 
it  is  appropriate  to  reflect  this 
clarification  in  the  regulation. 

This  commenter  also  recommended 
that  the  agency  adopt  the  definitions  in 
the  regulation  of  the  Federal  Election 
Commission,  which  incorporates  a 
requirement  for  "reasonable 
accommodation."  "Reasonable 
accommodation,"  in  the  context  of 
nondiscrimination  on  the  basis  of 
handicap,  is  a  term  of  art  used  to  refer  to 
employers'  obligations  to  employees 
with  handicaps.  The  agency  believes 
that  use  of  that  term  should  be  limited  to 
employment.  Also,  the  agency  believes 
that  the  obligation  to  make  appropriate 
modifications  or  adjustments  to  enable 
individuals  with  handicaps  to 
participate  in  its  programs  is  made 
sufficiently  clear  in  the  substantive 
provisions  of  the  regulation,  so  that  a 
reference  to  it  hi  this  definition  is 
unnecessary. 

The  agency  has  the  burden  of 
demonstrating  that  a  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alternation,  the  agency 
must  follow  the  procedures  established 

in  § 150(a)  and  S 160(d).  which 

are  discussed  below,  for  demonstrating 
that  an  action  would  result  in  undue 
financial  and  administrative  burdens. 
That  is,  the  decision  must  be  made  by 
the  agency  head  or  his  or  her  designee 
in  writing  after  consideration  of  all 
resources  available  for  the  program  or 
activity  and  must  be  accompanied  by  an 
explanation  of  the  reasons  for  the 
decision.  If  the  agency  head  determines 
that  an  action  would  result  in  a 
fundamental  alteration,  the  agency  must 
consider  options  that  would  enable  the 
individual  with  handicaps  to  achieve  the 
purpose  of  the  program  but  would  not 
result  in  such  an  alteration. 

For  programs  or  activities  that  do  not 
fall  under  either  of  the  first  two 
paragraphs,  paragraph  (3)  adopts  the 
existing  definition  of  "qualified 
handicapped  person"  with  respect  to 
services  (28  CFR  41.32(b))  in  the 
coordination  regulation  for  programs 
receiving  Federal  financial  assistance. 
Under  this  definition,  a  qualified 
individual  with  handicaps  is  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  for 
participation  in  the  program  or  activity. 


Paragraph  (4)  explains  that  "qualified 
individual  with  handicaps"  means 
"qualified  handicapped  person"  as  that 
term  is  defined  for  purposes  of 
employment  in  the  Equal  Employment 
Opportunity  Commission's  regulation  at 
29  CFR  1613.702(f),  which  is  made 
applicable  to  this  regulation  by 

S 140.  Nothing  in  this  regulation 

changes  existing  regulations  applicable 
to  employment. 

"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the  agency 
and  not  to  programs  or  activities  to 
which  it  provides  Federal  financial 
assistance. 

Section .110  Self-evaluation. 

The  agency  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  504  within  one  year  of  the 
effective  date  of  this  regulation.  The 
self-evaluation  requirement  is  present  in 
the  existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.5(b)(2)).  Experience  has 
demonstrated  the  self-evaluation 
process  to  be  a  valuable  means  of 
estabhshing  a  woricing  relationship  with 
individuals  with  handicaps  that 
promotes  both  effective  and  efficient 
implementation  of  section  504. 


Section 


.111  Notice. 


Section 111  requires  the  agency 

to  disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  include,  for  example, 
the  publication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  agency's  programs  and 
activities:  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

One  commenter  suggested  that  the 
agency  add  "effectively"  to  modify  "to 
apprise"  in  stating  the  agency's 
obligation  to  inform  persons  of  the 
requirements  of  this  regulation.  The 
agency  considers  this  modification  to  be 
unnecessary  and  has  not  adopted  the 
suggestion. 

Section .130    General  prohibitions 

against  discrimination. 

Section 130  is  an  adaptation  of 

the  corresponding  section  of  the  section 
504  coordination  regulation  for  programs 
or  activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 


Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 

§ 130  establish  the  general 

principles  for  analyzing  whether  any 
particular  action  of  the  agency  violates 
this  mandata  These  principles  serve  as 
the  analytical  foundation  for  the 
remaining  sections  ctf  the  regulation.  If 
the  agency  violates  a  provision  in  any  of 
the  subsequent  sections,  it  will  also 
violate  one  of  the  general  prohibitions 

found  in  i .130.  When  there  is  no 

applicable  subsequent  provision,  the 
general  prohibitions  stated  in  this 
section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  individuals  with 
handicaps.  The  agency  may  not  refuse 
to  provide  an  individual  with  hamdicaps 
with  an  equal  opportunity  to  participate 
in  or  benefit  from  its  program  simply 
because  the  person  is  handicapped. 
Such  blatantly  exclusionary  practices 
often  result  from  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  [e.g., 
epileptics,  hearing-impaired  persons, 
persons  with  heart  ailments)  from 
participation  in  programs  or  activities 
without  regard  to  an  indiNndual's  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essential  eligibility  requirements  for 
participation  in  the  activity  in  question. 
It  would  be  permissible,  therefore,  to 
exclude  without  an  individual 
evaluation  all  persons  who  are  blind  in 
both  eyes  from  eligibility  for  a  license  to 
operate  a  commercial  vehicle  in 
interstate  commerce;  but  it  may  not  be 
permissible  to  automatically  disqualify 
all  those  who  are  blind  in  just  one  eye. 

In  addition,  section  504  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment.  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  which  the 
program  is  conducted  are  inaccessible. 
Paragraph  (b)(l)(iii),  therefore,  requires 
that  the  opportunity  to  participate  or 
benefit  afforded  to  an  individual  with 
handicaps  be  as  effective  as  that 
afforded  to  others.  The  later  sections  on 

program  accessibility  (§§ 149 — 

151)  and  communications 

.160)  are  specific  applications  of 


this  principle. 

Despite  the  mandate  of  paragraph  (d) 
that  the  agency  administer  its  programs 
and  activities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  individuals  with  handicaps, 
paragraph  (b}(l)(iv).  in  conjunction  with 
paragraph  (d).  permits  the  agency  to 
develop  separate  or  different  aids. 


benefits,  or  services  when  necessary  to 
provide  individuals  with  handicaps  with 
an  equal  opportunity  to  participate  in  or 
benefit  from  the  agency's  programs  or 
activities.  Paragraph  (b)(l)(iv)  requires 
that  different  or  separate  aids,  benefits, 
or  services  be  provided  only  when 
necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  individual  with  handicaps  still 
has  the  right  to  choose  to  participate  in 
the  program  that  is  not  designed  to 
accommodate  individuals  with 
handicaps. 

Paragraph  (b)(l)(v)  prohibits  the 
agency  from  denying  a  qualified 
individual  with  handicaps  the 
opportunity  to  participate  as  a  member 
of  a  plarming  or  advisory  board. 

Paragraph  (b](l)(vi)  prohibits  the 
agency  from  limiting  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  any  aid.  benefit,  or 
service. 

Paragraph  (b)(3)  prohibits  the  agency 
from  utilizing  criteria  or  methods  of 
administration  that  deny  individuals 
with  handicaps  access  to  the  agency's 
programs  and  activities.  The  phrase 
"criteria  or  methods  of  administration" 
refers  to  official  written  agency  policies 
and  to  the  actual  practices  of  the 
agency.  This  paragraph  prohibits  both 
blatantly  exclusionary  policies  or 
practices  and  nonessential  policies  and 
practices  that  are  neutral  on  their  face, 
but  deny  individuals  with  handicaps  an 
effective  opportunity  to  participate. 

Paragraph  {bH4)  specifically  applies 
the  prohibition  enunciated  in 

§ 130(b)(3]  to  the  process  of 

selecting  sites  for  construction  of  new 
facilities  or  selecting  existing  facilities 
to  be  used  by  the  agency.  Paragraph 
(b)(4)  does  not  apply  to  construction  of 
additional  buildings  at  an  existing  site. 

Paragraph  (b)(5)  prohibits  the  agency, 
in  the  selection  t>f  procurement 
contractors,  from  using  criteria  that 
subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap. 

Paragraph  (b)(6)  prohibits  the  agency 
from  discriminating  against  qualified 
individuals  with  handicaps  on  the  basis 
of  handicap  in  the  granting  of  licenses  or 
certification.  A  person  is  a  "qualified 
individual  with  handicaps"  with  respect 
to  licensing  or  certification  if  he  or  she 
can  meet  the  essential  eligibility 
requirements  for  receiving  the  license  or 
certification  [see  § 103). 
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In  addition,  the  agency  may  not 
establish  requirements  for  the  programs 
or  activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
For  example,  the  agency  must  comply 
with  this  requirement  when  establishing 
safety  standards  for  the  operations  of 
licensees.  In  that  case  the  agency  must 
ensure  that  standards  that  it 
promulgates  do  not  discriminate  against 
the  employment  of  qualified  individuals 
with  handicaps  in  an  impermissible 
manner. 

Paragraph  (b)(6)  does  not  extend 
section  304  directly  to  the  programs  or 
activities  of  licensees  or  certified 
entities  themselves.  The  programs  or 
activities  of  Federal  licensees  or 
certified  entities  are  not  themselves 
federally  conducted  programs  or 
activities  nor  are  they  programs  or 
activities  receiving  Federal  financial 
assistance  merely  by  virtue  of  the 
Federal  license  or  certificate.  However, 
as  noted  above,  section  504  may  affect 
the  content  of  the  rules  established  by 
the  agency  for  the  operation  of  the 
program  or  activity  of  the  licensee  or 
certified  entity,  and  thereby  indirectly 
affect  limited  aspects  of  their 
operations. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  order  that  are  designed  to 
benefit  only  individuals  with  handicaps 
or  a  given  class  of  individuals  with 
handicaps  may  be  limited  to  those 
individuals  with  handicaps. 

Paragraph  (d),  discussed  above, 
provides  that  the  agency  must 
administer  programs  and  activities  In 
the  most  integrated  setting  appropriate 
to  the  needs  of  qualified  individuals 
with  handicaps,  i.e..  in  a  setting  that 
enables  individuals  with  handicaps  to 
interact  with  nonhandicapped  persons 
to  the  fullest  extent  possible. 

Section .140    Employment. 

Section 140  prohibits 


discrimination  on  the  basis  of  handicap 
in  employment  by  the  agency.  Courts 
have  held  that  section  504,  as  amended 
in  1978,  covers  the  employment 
practices  of  Executive  agencies. 
Gardner  v.  Morris.  752  F.2d  1271. 1277 
(8th  Cir.  1985);  Smith  v.  United  States 
Postal  Service.  742  F.2d  257.  259-260  (6th 
Cir.  1984);  Prewitt  v.  United  States 
Postal  Service.  662  F.2d  292,  302-04  (5th 
Cir.  1981).  Contra  McGuinesa  v.  United 
States  Postal  Service.  744  F.2d  1318. 
1320-21  (7th  Cir.  1984);  Boyd  v.  United 
States  Postal  Service,  752  F.2d  410. 413- 
14  (9th  Cir.  1985). 

Courts  uniformly  have  held  that,  in 
order  to  give  effect  to  section  501  of  the 


Rehabilitation  Act,  which  covers 
Federal  employment,  the  administrative 
procedures  of  section  501  must  be 
followed  in  processing  complaints  of 
employment  discrimination  under 
section  504.  Morgan  v.  United  States 
Postal  Service.  798  F.2d  1162, 1164-65 
(8th  Cir.  1986);  Smith,  742  F.2d  at  262; 
Prewitt,  662  F.2d  at  304.  Accordingly. 

S 140  (Employment)  of  this  rule 

adopts  the  definitions,  requirements, 
and  procedures  of  section  501  as 
established  in  regulations  of  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  at  29  CFR  Part  1613. 
Responsibility  for  coordinating 
enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment  is 
assigned  to  the  EEOC  by  Executive 
Order  12067  (3  CFR,  1978  Comp.,  p.  206). 
Under  this  authority,  the  EEOC 
establishes  government-wide  standards 
6n  nondiscrimination  in  employment  on 
the  basis  of  handicap.  In  addition  to  this 

section,  § 170(b)  specifies  that  the 

agency  will  use  the  existing  EEOC 
procedures  to  resolve  allegations  of 
employment  discrimination. 

Section .  149    Program 

accessibility:  Discrimination  prohibited. 

Section 149  states  the  general 

nondiscrimination  principle  underlying 
the  program  accessibility  requirements 
of  8§ 150  and 151. 

Section .150    Program 


accessibility:  Existing  facilities. 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.57],  with  certain 

modifications.  Thus,  S 150  requires 

that  each  agency  program  or  activity, 
when  viewed  in  its  entirety,  be  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  regulation  also 
makes  clear  that  the  agency  is  not 
required  to  make  each  of  its  existing 

facilities  accessible  (§ 150(a)(1)). 

However,  9 150.  unlike  28  CFR 

41.57,  places  explicit  limits  on  the 
agency's  obligation  to  ensure  program 
accessibility  (5 150(a)(2).  (a)(3)). 

Paragraph  (a)(2),  which  establishes  a 
special  limitation  on  the  obligation  to 
ensure  program  accessibility  in  historic 
preservation  programs,  is  discussed 
below  in  connection  with  paragraph  (b). 

Paragraph  (a)(3)  generally  codifies 
recent  case  law  that  defines  the  scope  of 
the  agency's  obligation  to  ensure 
program  accessibility.  This  paragraph 
provides  that  in  meeting  the  program 
accessibility  requirement  the  agency  is 
not  required  to  take  any  action  that 
would  result  in  a  fundamental  alteration 


in  the  nature  of  its  program  or  activity  or 
in  undue  financial  and  administrative 
burdens.  A  similar  limitation  is  provided 

in  9 160(d).  This  provision  is  based 

on  the  Supreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979),  that  section 
504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis. 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See.  e.g.  Dopico  v.  Goldschmidt.  687  F.2d 
644  (2d  Cir.  1982);  American  Public 
Transit  Association  v.  Lewis.  (APTA), 
655  F.2d  1272  (D.C.  Cir.  1981). 

Paragraphs  (a)(3)  and  9 160(d) 

are  also  supported  by  the  Supreme 
Court's  decision  in  Alexander  v.  Choate, 
469  U.S.  287  (1985).  Alexander  involved 
a  challenge  to  the  State  of  Tennessee's 
reduction  of  inpatient  hospital  care 
coverage  under  Medicaid  from  20  to  14 
days  per  year.  Plaintiffs  argued  that  this 
reduction  violated  section  504  because  it 
had  an  adverse  impact  on  handicapped 
persons.  The  Court  assumed  without 
deciding  that  section  504  reaches  at 
least  some  conduct  that  has  an 
unjustifiable  disparate  impact  on 
handicapped  people,  but  held  that  the 
reduction  was  not  "the  sort  of  disparate 
impact"  discrimination  that  might  be 
prohibited  by  section  504  or  its 
implementing  regulation.  Id.  at  299. 

Relying  on  Davis,  the  Court  said  that 
section  504  guarantees  qualified 
handicapped  persons  "meaningful 
access  to  the  benefits  that  the  grantee 
offers,"  id.  at  301,  and  that  "reasonable 
adjustments  in  the  nature  of  the  benefit 
being  offered  must  at  times  be  made  to 
assure  meaningful  access."  Id.  at  n.21 
(emphasis  added).  However,  section  504 
does  not  require  "  'changes.' 
'adjustments.'  or  'modifications'  to 
existing  programs  that  would  be 
'substantial'  *  *  *  or  that  would 
constitute  'fundamental  alterationls]  in 
the  nature  of  a  program.' "  Id.  at  n.20 
(citations  omitted).  Alexander  supports 
the  position,  based  on  Davis  and  the 
earlier,  lower  court  decisions,  that  in 
some  situations,  certain 
accommodations  for  a  handicapped 
person  may  so  alter  an  agency's 
program  or  activity,  or  entail  such 
extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
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discriminatory.  Thus  failure  to  include 
such  an  "undue  burdens"  provision 
could  lead  to  judicial  invalidation  of  the 
regulation  or  reversal  of  a  particular 
enforcement  action  taken  pursuant  to 
the  regulation. 

This  paragraph,  however,  does  not 
establish  an  absolute  defense;  it  does 
not  relieve  the  agency  of  all  obligations 
to  individuals  with  handicaps.  Although 
the  agency  is  not  required  to  take 
actions  that  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens,  it 
nevertheless  must  take  any  other  steps 
nece.ssary  to  ensure  that  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  federally  conducted 
program  or  activity. 

It  is  our  view  that  compliance  with 

§ 150(a)  would  in  most  cases  not 

result  in  undue  financial  and 
administrative  burdens  on  the  agency. 
In  determining  whether  financial  and 
administrative  burdens  are  undue,  all 
agency  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity  should  be 
considered.  The  burden  of  proving  that 

compliance  with  9 .150(a)  would 

fundamentally  alter  the  nature  of  a 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens  rests  with  the  agency.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  or  his  or  her 
designee  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  Any  person 
who  believes  that  he  or  she  or  any 
specific  class  of  persons  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliance 
procedures  established  in  § .170. 

One  commenter  argued  that  the 
decision  that  an  action  would  result  in 
undue  burdens  should  be  based  on  the 
resources  of  the  agency  as  a  whole.  The 
agency  believes  that  its  entire  budget  is 
an  inappropriate  touchstone  for  making 
determinations  as  to  undue  financial 
and  administrative  burdens.  Parts  of  the 
agency's  budget  may  be  earmarked  for 
specific  purposes  and  may  simply  not  be 
available  for  use  in  making  the  agency's 
programs  accessible  to  individuals  with 
handicaps. 

Paragraph  (b)(1)  sets  forth  a  number 
of  means  by  which  program 
accessibility  may  be  achieved,  including 
redesign  of  equipment,  reassignment  of 
services  to  accessible  buildings,  and 
provision  of  aides.  In  choosing  among 
methods,  the  agency  shall  give  priority 
consideration  to  those  that  will  be 
consistent  with  provision  of  services  in 


the  most  integrated  setting  appropriate 
to  the  needs  of  individuals  with 
handicaps.  Structural  changes  in 
existing  facilities  are  required  only 
when  there  is  no  other  feasible  way  to 
make  the  agency's  program  accessible. 
(It  should  be  noted  that  "structural 
changes"  include  all  physical  changes  to 
a  facility:  the  term  does  not  refer  only  to 
changes  to  structural  features,  such  as 
removal  of  or  alteration  to  a  load- 
bearing  structural  member.)  The  agency 
may  comply  with  the  program 
accessibility  requirement  by  delivering 
services  at  alternate  accessible  sites  or 
making  home  visits  as  appropriate. 

Paragraph  § 150(a)(2)  provides  an 

additional  limitation  on  the  obligation  to 
ensure  program  accessibility  that  is 
applicable  only  to  historic  preservation 
programs.  In  order  to  avoid  possible 
conflict  between  the  congressional 
mandates  to  preserve  historic  properties 
on  the  one  hand  and  to  eliminate 
discrimination  against  individuals  with 

handicaps  on  the  other,  § 150(a)(2) 

provides  that  in  historic  preservation 
programs  the  agency  is  not  required  to 
take  any  action  that  would  result  in  a 
substantial  impairment  of  significant 
historic  features  of  an  historic  property. 

Nevertheless,  because  the  primary 
benefit  of  an  historic  preservation 
program  is  uniquely  the  experience  of 
the  historic  property  itself, 

§ .150(b)(2)  requires  the  agency  to 

give  priority  to  methods  of  providing 
program  accessibility  that  permit 
individuals  with  handicaps  to  have 
physical  access  to  the  historic  property. 
This  priority  on  physical  access  may 
also  be  viewed  as  a  specific  application 
of  the  general  requirement  that  the 
agency  administer  programs  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 

handicaps  (§ 130(d)).  Only  when 

providing  physical  access  would  result 
in  a  substantial  impairment  of 
significant  historic  features,  a 
fundamental  alteration  in  the  nature  of 
the  program,  or  in  undue  financial  and 
administrative  burdens,  may  the  agency 
adopt  alternative  methods  for  providing 
program  accessibility  that  do  not  ensure 
physical  access.  Examples  of  some 
alternative  methods  are  provided  in 
9 150(b)(2). 

The  special  limitation  on  program 

accessibility  set  forth  in  9 150(a)(2) 

is  applicable  only  to  programs  that  have 
preservation  of  historic  properties  as  a 
primary  purpose  [see  supra  discussion 
of  definition  of  "historic  preservation 

program,"  9 —103).  Narrow 

application  of  the  special  limitation  is 
justified  because  of  the  inherent 
flexibility  of  the  program  accessibility 
requirement.  Where  historic 


preservation  is  not  a  primary  purpose  of 
the  program  the  agency  is  not  bound  to  a 
particular  facility.  It  can  relocate  all  or 
part  of  its  program  to  an  accessible 
facility,  make  home  visits,  or  use  other 
standard  methods  of  achieving  program 
accessibility  without  making  structural 
alterations  that  might  impair  significant 
historic  features  of  the  historic  property. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b),  the  agency  must 
make  any  necessary  structural  changes 
in  facilities  as  soon  as  practicable,  but 
in  no  event  later  than  three  years  after 
the  effective  date  of  this  regulation. 
Where  structural  modifications  are 
required,  a  transition  plan  shall  be 
developed  within  six  months  of  the 
effective  date  of  this  regulation.  Aside 
from  structural  changes,  all  other 
necessary  steps  to  achieve  compliance 
shall  be  taken  within  sixty  days. 


Section 


-151    Program 


accessibility:  New  construction  and 
alterations. 

Overlapping  coverage  exists  with 
respect  to  new  construction  and 
alterations  under  section  504  and  the 
Architectural  Barriers  Act  of  1968.  as 
amended  (42  U.S.C.  4151-4157).  Section 

_.151  provides  that  those  building 

that  are  constructed  or  altered  by,  on 
behalf  of  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  to  be  readily  accessible  to  and 
usable  by  individuals  with  handcaps  in 
accordance  with  41  CFR  101-19.600  to 
101-19.607.  This  standard  was 
promulgated  pursuant  to  the 
Arcthitectural  Barriers  Act  of  1968.  as 
amended  (42  U.S.C.  4151-4157).  We 
believe  that  it  is  appropriate  to  adopt 
the  existing  Architectural  Barriers  Act 
standard  for  section  504  compliance 
because  new  and  altered  buildings 
subject  to  this  regulation  are  also 
subject  to  the  Architectural  Barriers  Act 
and  because  adoption  of  the  standard 
will  avoid  duplicative  and  possibly 
inconsistent  standards. 

Existing  buildings  leased  by  the 
agency  after  the  elective  date  of  this 
regulation  are  not  required  by  the 
regulation  to  meet  accessibility 
standards  simply  by  virtue  of  being 
leased.  They  are  subject,  however,  to 
the  program  accessibility  standard  for 

existing  facilities  in  § 150.  To  the 

extent  the  buildings  are  newly 
constructed  or  altered,  they  must  also 
meet  the  new  construction  and 
alteration  requirements  of  9 151. 

Federal  practice  under  section  504  has 
always  treated  newly  leased  buildings 
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as  subject  to  the  existing  facility 
program  accessibility  standard.  Unlike 
the  construction  of  new  buildings  where 
architectural  barriers  can  be  avoided  at 
little  or  no  cost,  the  application  of  new 
construction  standards  to  an  existing 
building  being  leased  raises  the  same 
prospect  of  retrofitting  buildings  as  the 
use  of  an  existing  Federal  facility,  and 
the  agency  believes  the  same  program 
accessibility  standard  should  apply  to 
both  owned  and  leased  existing 
buildings. 

In  Rose  v.  United  States  Postal 
Service.  774  F.2d  1355  (9th  Cir.  1985).  the 
Ninth  Circuit  held  that  the  Architectural 
Barriers  Act  requires  accessibility  at  the 
time  of  lease.  The  Rose  court  did  not 
address  the  issue  of  whether  section  504 
likewise  requires  accessibility  as  a 
condition  of  lease,  and  the  case  was 
remanded  to  the  District  Court  for, 
among  other  things,  consideration  of 
that  issue.  The  agency  may  provide 
more  specific  guidance  on  section  504 
requirements  for  leased  buildings  after 
the  litigation  is  completed. 

Section .160    Communications. 

Section 160  requires  the  agency 

to  take  appropriate  steps  to  ensure 
effective  communication  with  personnel 
of  other  Federal  entities,  applicants, 
participants,  and  members  of  the  public. 
These  steps  shall  include  procedures  for 
determining  when  auxiliary  aids  are 

necessary  under  § 160(a)(l]  to 

afford  an  individual  with  handicaps  an 
equal  opportunity  to  participate  in.  and 
enjoy  the  benefits  of.  the  agency's 
program  or  activity.  They  shall  also 
include  an  opportunity  for  individuals 
with  handicaps  to  request  the  auxiliary 
aids  of  their  choice.  This  expressed 
choice  shall  be  given  primary 
consideration  by  the  agency 
{§  __.160(a)(l)(i)).  The  agency  shall 
honor  the  choice  unless  it  can 
demonstrate  that  another  effective 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 

required  under  § 160(d).  That 

paragraph  limits  the  obligation  of  the 
agency  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it  [see  supra  preamble 

discussion  of  § 150(a)(3)].  Unless 

not  required  by  § 160(d),  the  agency 

shall  provide  auxiliary  aids  at  no  cost  to 
the  individual  with  handicaps. 

The  discussion  of  § 150(a). 

Program  accessibility:  Existing  facilities, 
regarding  the  determination  of  undue 
financial  and  administrative  burdens 
also  applies  to  this  section  and  should 
be  referred  to  for  a  complete 
understanding  of  the  agency's  obligation 
to  comply  with  S 160. 


In  some  circumstances,  a  notepad  and 
written  materials  may  be  sufTicient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be.  particularly  when  the  information 
being  communicated  is  complex  or 
exchanged  for  a  lengthy  period  of  time 
{e.g.,  a  meeting)  or  where  the  hearing- 
impaired  applicant  or  participant  is  not 
skilled  in  spoken  or  written  language.  In 
these  cases,  a  sign  language  interpreter 
may  be  appropriate.  For  vision-impaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 
general,  the  agency  intends  to  inform  the 
public  of  (1)  the  communications 
services  it  offers  to  afford  individuals 
with  handicaps  an  equal  opportunity  to 
participate  in  or  benefit  from  its 
programs  or  activities.  (2)  the 
opportunity  to  request  a  particular  mode 
of  communication,  and  (3)  the  agency's 
preferences  regarding  auxiliary  aids  if  it 
can  demonstrate  that  several  different 
modes  are  effective. 

The  agency  shall  ensure  effective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  hearings  conducted  by  the  agency. 
Auxiliary  aids  must  be  afforded  where 
necessary  to  ensure  effective 
communication  at  the  proceedings.  If 
sign  language  interpreters  are  necessary, 
the  agency  may  require  that  it  be  given 
reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter.  Moreover,  the  agency  need 
for  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 

nature  (§ 160{a)(l)(ii)).  For 

example,  the  agency  need  not  provide 
eyeglasses  or  hearing  aids  to  applicants 
or  participants  in  its  programs. 
Similarly,  the  regulation  does  not 
require  the  agency  to  provide 
wheelchairs  to  persons  with  mobility 
impairments. 

Paragraph  (b)  requires  the  agency  to 
provide  information  to  individuals  with 
handicaps  concerning  accessible 
services,  activities,  and  facilities. 
Paragraph  (c)  requires  the  agency  to 
provide  signage  at  inaccessible  facilities 
that  directs  users  to  locations  with 
information  about  accessible  facilities. 

One  commenter  recommended  that 
the  agency  add  a  paragraph  to 

S 160.  Communications,  requiring 

the  agency  to  provide  handicapped 
persons  with  information  about  their 
rights  under  section  504.  Such  a 
paragraph  is  unnecessary  because  it 
would  duplicate  { 111.  Notice. 


^170    Compliance 


Section 

procedures. 

Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agency  will  process  employment 
complaints  according  to  procedures 
established  in  existing  regulations  of  the 
EEOC  (29  CFR  Part  1613)  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791). 

Paragraph  (c)  is  amended  by  each 
individual  agency.  It  designates  the 
official  responsible  for  coordinating 

implementation  of  S 170  and 

provides  an  address  to  which 
complaints  may  be  sent. 

The  agency  is  required  to  accept  and 
investigate  all  complete  complaints 

(S 170(d)).  If  it  determines  that  it 

does  not  have  jurisdiction  over  a 
complaint,  it  shall  promptly  notify  the 
complainant  and  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  entity  of  the  Federal 
Government  (§ 170(e)). 

One  commenter  on  the  compliance 
procedures  suggested  that  the  agency 
should  be  required  to  refer  a  complaint 
to  the  appropriate  agency  when  it  does 
not  have  jurisdiction  over  it.  The 
proposed  rule  merely  required  the 
agency  to  make  reasonable  efforts  to  do 
so.  The  agency  has  not  adopted  this 
suggestion  because  of  several  possible 
circumstances  in  which  the  agency 
might  not  be  able  to  successfully  refer  a 
complaint.  For  example,  the  agency 
might  receive  a  complaint  that  no 
Federal  agency  would  have  jurisdiction 
over  or  that  did  not  contain  sufficient 
information  to  identify  the  appropriate 
agency. 

A  commenter  suggested  that  the 
regulation  should  include  procedures  for 
handling  complaints  that  are  incomplete. 
The  agency  believes  that  it  is  not 
necessary  to  include  such  detailed 
procedures  in  the  text  of  the  regulation 
itself.  The  agency  will,  of  course, 
develop  methods  for  handling  situations 
for  which  procedures  are  not  spelled  out 
in  the  regulation. 

Paragraph  (f)  requires  the  agency  to 
noiify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 
was  designed,  constructed,  or  altered  in 
a  manner  that  does  not  provide  ready 
access  to  and  use  by  individuals  with 
handicaps. 

Paragraph  (g)  requires  the  agency  to 
provide  to  the  complainant,  in  writing, 
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findings  of  fact  and  conclusions  of  law, 
the  relief  granted  if  noncompliance  is 
found,  and  notice  of  the  right  to  appeal 

(§ 170(g)).  One  appeal  within  the 

agency  shall  be  provided 

(§ 170(i)).  The  appeal  will  not  be 

heard  by  the  same  person  who  made  the 
initial  determination  of  compliance  or 
noncompliance. 

Paragraph  (1)  permits  the  agency  to 
delegate  its  authority  for  investigating 
complaints  to  other  Federal  agencies. 
However,  the  statutory  obligation  of  the 
agency  to  make  a  fmal  determination  of 
compliance  or  noncompliance  may  not 
be  delegated. 

A  commenter  suggested  that  the  rule 
should  state  that  the  provision  of 
complaint  resolution  procedures  does 
not  preclude  judicial  relief  and  that  a 
complainant  is  not  required  to  exhaust 
these  administrative  remedies  before 
bringing  an  action  in  court.  It  is  beyond 
the  agency's  jurisdiction  to  specify  the 
availability  or  scope  of  judicial  review 
of  agency  actions.  That  issue  is  for  the 
courts  to  decide. 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Office  of  Administration 

3  CFR  Part  102 

FOR  FURTHER  INFORMATION  CONTACT 

Arnold  Intrater.  (202)  456-^226  (voice)  or 
(202)  456-6213  (TDD). 
ADDITIONAL  SUPPLEMENTARY 
information:  The  Executive  Office  of 
the  President  is  a  designation  which 
encompasses  several  different  agencies, 
boards  and  commissions  each  of  which 
provides  analysis  and  advice  and  help 
in  developing  policy  in  certain  areas,  or 
carries  out  specific  projects  in  support  of 
the  Presidency.  The  Office  of 
Administration  was  established  to 
provide  common  administrative  support 
and  services  for  units  within  the 
Executive  Office  of  the  President. 
Because  of  the  uniqueness  of  the 
Executive  Office  of  the  President,  the 
proposed  rule  provided  that  decisions 
that  need  to  be  made  by  a  head  of  an 
agency  would  be  made  by  a  three- 
person  board.  No  comments  were 
received  on  this  provision  in  the 
proposed  rule,  and  it  has  not  been 
changed. 

List  of  Subjects  in  3  CFR  Part  102 

Blind.  Buildings,  Civil  rights,  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped,  Historic 
places.  Historic  preservation. 


Title  3  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  102  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  102— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Sec. 

102.101  Purpose. 

102.102  Application. 

102.103  Definitions. 
102.104—102.109    [Reserved] 

102.110  Self-evaluation. 

102.111  Notice. 
102.112—102.129    [Reserved] 
102.130    General  prohibitions  against 

discrimination. 
102.131—102.139    [Reserved] 
102.140    Employment. 
102.141—102.148     [Reserved] 

102.149  Program  accessibility: 
Discrimination  prohibited. 

102.150  Program  accessibility:  Existing 
facilities. 

102.151  Program  accessibility:  New 
construction  and  alterations. 

102.152—102.159    [Reserved] 
102.160    Communications. 
102.161—102.169    [Reserved] 
102.170    Compliance  procedures. 
102.171—102.999    [Reserved] 
Authority:  29  U.S.C.  794. 

2.  Part  102  is  further  amended  by 
adding  the  following  definitions  to 
§  102.103  thereof,  placing  them  in 
alphabetical  order  among  the  existing 
definitions  of  that  section: 

§102.103    Definitions. 

***** 

"Agency"  means,  for  purposes  of  this 
regulation  only,  the  following  entities  in 
the  Executive  Office  of  the  President: 
the  White  House  Office,  the  Office  of 
the  Vice  President,  the  Office  of 
Management  and  Budget,  the  Office  of 
Policy  Development,  the  National 
Security  Council,  the  Office  of  Science 
and  Technology  Policy,  the  Office  of  the 
United  States  Trade  Representative,  the 
Council  on  Environmental  Quality,  the 
Council  of  Economic  Advisers,  the 
Office  of  Administration,  the  Office  of 
Federal  Procurement  Policy,  and  any 
committee,  board,  commission,  or 
similar  group  established  in  the 
Executive  Office  of  the  President. 
***** 

"Agency  head"  or  "head  of  the 
agency";  as  used  in  §§  102.150(a)(3). 
102.160(d)  and  102.170  (i)  and  (j),  shall  be 
a  three-member  board  which  will 
include  the  Director,  Office  of 
Administration,  the  head  of  the 
Executive  Office  of  the  President,  agency 
in  which  the  issue  needing  resolution  or 


decision  arises  and  one  other  agency 
head  selected  by  the  two  other  board 
members.  In  the  event  that  an  issue 
needing  resolution  or  decision  arises 
within  the  Office  of  Administration,  one 
of  the  board  members  shall  be  the 
Director  of  the  Office  of  Management 
and  Budget. 

3.  Part  102  is  further  amended  by 
revising  paragraph  (c)  in  S  102.170  to 
read  as  follows: 

§  102.170    Compliance  procedures. 

***** 

(c)  The  Director,  Facilities 
Management,  Office  of  Administration, 
Executive  Office  of  the  President,  shall 
be  responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  Director 
at  the  following  address:  Room  486.  Old 
Executive  Office  Building.  17th  and 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20500. 
***** 

Gordon  Riggle, 

Director.  Office  of  Administration.  Executive 
Office  of  the  President. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  723 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Sharrel  Keeling,  (202)  632-6272 
(Voice  or  TDD). 

ADOmONAL  SUPPLEMENTARY 
INFORMATION:  The  Office  of  Personnel 
Management  received  comments  from 
three  organizations  representing 
Government  employees.  One  commenter 
asked  that  the  application  section 
(§  723.102)  be  revised  to  indicate  that 
Federal  employees  are  excepted  from 
the  part  unless  they  are  "individuals 
with  handicaps"  as  that  term  is  defined 
in  the  regulation.  We  believe  that  the 
regulation  makes  clear  that  the  rights 
established  by  the  regulation  apply  to 
individuals  who  meet  that  definition, 
including  those  who  are  Federal 
employees  as  well  as  others.  Obligations 
under  the  regulation,  however,  are  those 
of  the  agency  and.  because  the  agency 
necessarily  acts  through  its  employees, 
it  would  be  incorrect  to  say  that  the 
regulation  does  not  apply  to  Federal 
employees  who  do  not  have  handicaps. 

This  commenter  also  suggested  that 
the  regulation  should  include  the 
statutory  language  requiring  the  agency 
to  promulgate  an  implementing 
regulation  and  submit  it  to  Congress  for 
review  prior  to  its  effective  date.  The 
agency  is  carrying  out  its  statutory 
responsibility  to  issue  a  regulation  by 
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participating  in  this  joint  publication 
and.  as  noted  supra  in  the  joint 
preamble,  this  regulation  is  being 
submitted  for  the  required  congressional 
review. 

One  commenter  said  that  the 
treatment  of  employment  in  the 
proposed  regulation  was  inadequate  and 
that  the  EEOC  requirements  for 
employment  should  be  included  or 
summarized  in  this  regulation,  rather 
than  merely  cross-referenced.  As 
explained  in  the  joint  preamble, 
responsibility  for  coordinating 
enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment  is 
assigned  to  the  EEOC  by  Executive 
Order  12067  (3  CFR.  Comp.  1979,  p.  206). 
While  this  rule  could  define  terms  with 
respect  to  employment  and  enumerate 
what  practices  are  covered  and  what 
requirements  apply,  the  agency  has 
adopted  EEOC's  recommendation  that 
to  avoid  duplicative,  competing,  or 
conflicting  standards  with  respect  to 
Federal  employment,  reference  in  these 
regulations  to  the  Government-wide 
EEOC  rules  is  sufficient.  The  class  of 
Federal  employees  and  applicants  for 
employment  covered  by  section  504  is 
identical  to  or  subsumed  within  that 
covered  by  section  501.  To  apply 
different  or  lesser  standards  to  persons 
alleging  violations  of  section  504  could 
lead  unnecessarily  to  confusion  in  the 
enforcement  of  the  Rehabilitation  Act 
with  respect  to  Federal  employment. 

Another  commenter  suggested  that  the 
self-evaluation  required  by  §  723.110 
should  be  repeated  on  a  periodic  basis, 
rather  than  being  a  one-time  activity. 
We  do  not  agree.  The  self-evaluation  is 
intended  as  an  initial  examination  of  the 
agency's  existing  policies  and  practices 
to  identify  and  correct  any  problem 
areas.  Of  course,  the  obligation  to 
comply  with  the  regulation  is  a 
CMitinuing  one,  but  it  can  best  be  met  by 
maintaining  a  consistent  awareness  of 
the  rights  of  individuals  with  handicaps, 
and  the  potential  for  agency  policy  to 
affect  them,  so  that  new  problems  are 
not  created  as  agency  policies  and 
practices  change. 

This  commenter  also  asked  0PM  to 
inform  agencies  that  a  labor  union  at  the 
"local  activity  level"  should  be  included 
among  the  organizations  representing 
individuals  with  handicaps  to  be 
consulted  in  the  development  of  the  self- 
evaluation  and  the  transition  plan 
required  by  §§  723.110  and  723.150(d). 
The  Department  of  Justice  and,  with 
respect  to  employment,  the  EEOC,  are 
the  agencies  with  Government-wide 
authority  to  coordinate  mplementation 
of  section  504.  OPM  has  no  authority  in 


this  respect  over  other  agencies.  Of 
course,  OPM  uniformly  encourages 
Federal  agencies  to  maintain  good 
relations  with  labor  organizations 
representing  their  employees  by 
consulting  such  organizations  about 
matters  that  concern  their  members. 

Finally,  this  commenter  questioned 
the  meaning  of  S  723.130(b)(2),  which 
provides  that  the  agency  may  not 
exclude  a  qualified  individual  with 
handicaps  from  a  program  that  is  not 
separate  or  different,  even  if  the  agency 
operates  (pursuant  to  §  723.130(b)(l)(iv)] 
a  separate  or  different  program  that  is 
designed  to  meet  the  needs  of 
individuals  with  handicaps.  This  means 
that,  if  the  agency  has  a  separate 
program  modified  to  meet  the  needs  of  a 
particular  class  of  individuals  with 
handicaps,  it  cannot,  on  that  basis, 
refuse  to  allow  an  individual  with 
handicaps  to  participate  in  the  program 
that  is  not  so  modified.  Thus,  if  the 
agency  offers  several  sections  of  a 
particular  training  course,  it  could 
provide  a  sign  language  interpreter  for 
only  one  section  in  order  to 
accommodate  individuals  with  impaired 
hearing,  but  it  could  not  refuse  to  allow 
an  individual  with  impaired  hearing  to 
attend  a  section  of  the  course  for  which 
an  interpreter  is  not  provided.  In  some 
cases,  the  provision  of  a  separate 
program  designed  for  individuals  with 
handicaps  may  limit  the  obligation  to 
accommodate  individuals  with 
handicaps  in  the  regular  program,  but  in 
other  cases  it  might  not.  The  provision 
of  a  sign  language  interpreter  for  one 
section  of  a  training  course,  for  example, 
might  eliminate  the  obligation  to  provide 
an  interpreter  for  other  sections  of  the 
course,  but  it  would  not  affect  the 
agency's  obligation  to  accommodate 
persons  with  impaired  vision  in  other 
sections  of  the  course. 

The  other  comments  received  by  OPM 
duplicated  those  received  by  other 
agencies  and  are  discussed  in  the  joint 
preamble. 

List  of  Subjects  in  5  CFR  Part  723 

Blind,  Buildings.  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped,  Historic 
places,  Historic  preservation. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  723  is  added  as  set  forth  at  the 
end  of  this  document. 


PART  723— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
OFFICE  OF  PERSONNEL 
MANAGEMENT 

Sec. 

723.101  Purpose. 

723.102  Application. 

723.103  Definitions. 
723.104—723.109    (Reserved) 

723.110  Self-evaluation. 

723.111  Notice. 
723.112—723.129    (Reserved) 
723.130    General  prohibitions  against 

discrimination. 
723.131-723.139    (Reserved) 
723.140    Employment. 
723.141—723.148    [Reserved] 

723.149  Program  accessibility: 
Discrimination  prohibited. 

723.150  Program  accessibility:  Existing 
facilities. 

723.151  Program  accessibility:  New 
construction  and  alterations. 

723.152—723.159     (Reserved) 
723.160    Communications. 
723.161—723.169    (Reserved) 
723.170    Compliance  procedures. 
723.171-723.999    (Reserved) 
Authority:  29  U.S.C.  794. 

2.  Part  723  is  further  amended  by 
revising  paragraph  (c)  in  $  723.170  to 
read  as  follows: 

§  723.170    CompNane*  procMkir**. 

*        •        *        *        • 

(c)  The  Assistant  Director  for 
Personnel  and  EEO  shall  be  responsible 
for  coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to  the 
Assistant  Director  for  Personnel  and 
EEO,  Office  of  Personnel  Management. 
Room  1479. 1900  E  St..  NW., 
Washington.  DC  20415. 
***** 

Constancs  Homer, 

Director. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1207 

FOR  FURTHER  INFORMATION  CONTACT: 

Darrel  L  Netherton,  (202)  853-5805 
(voice)  or  (202)  653-8896  (TDD). 

List  of  Subjects  in  5  CFR  Fart  1207 

Blind.  Buildings.  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped.  Historic 
places.  Historic  preservation. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 
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1.  Part  1207  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1207— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
MERIT  SYSTEMS  PROTECTION 
BOARD 

Sec. 

1207.101  Purpose. 

1207.102  Application. 

1207.103  Definitions. 
1207.104—1207.109    [Reserved] 

1207.110  Self-evaluation. 

1207.111  Notice. 
1207.112—1207.129    (Reserved) 
1207.130    General  prohibitions  against 

discrimination. 
1207.131—1207.139    (Reserved) 
1207.140    Employment. 
1207.141—1207.148    (Reserved) 

1207.149  Program  accessibility: 
Discrimination  prohibited. 

1207.150  Program  accessibility:  Existing 
facilities. 

1207.151  Program  accessibility:  New 
construction  and  alterations. 

1207.152—1207.159    (Reserved) 
1207.160    Communications. 
1207.161—1207.169    (Reserved) 
1207.170    Compliance  procedures. 
1207.171—1207.999    (Reserved) 

Authority:  29  U.S.C.  794. 

2.  Part  1207  is  further  amended  by 
revising  paragraph  (c)  in  §  1207.170  to 
read  as  follows: 

§  1 207. 1 70    Compliance  procedures. 

***** 

(c)  The  Equal  Employment  Officer 
shall  be  responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  Equal 
Employment  Office,  Merit  Systems 
Protection  Board.  1120  Vermont  Avenue. 
NW..  Room  908,  Washington.  DC  20419. 
***** 

Daniel  R.  L«vinson. 

Chairman  of  the  Board. 


OFFICE  OF  THE  SPECIAL  COUNSEL 
5  CFR  Part  1262 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Marshall  Meisburg.  Jr..  General 
Attorney.  FTS  653-7307.  (202)  653-7307 
(voice)  or  (202)  724-7678  (TTD). 

List  of  Subjects  in  5  CFR  Part  1262 

Blind.  Buildings.  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped.  Historic 
places.  Historic  preservation. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


1.  Part  1262  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1262— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
OFFICE  OF  THE  SPECIAL  COUNSEL 

Sec. 

1262.101  Purpose. 

1262.102  Application. 

1262.103  Definitions. 
1262.104—1262.109    (Reserved) 

1262.110  Self-evaluation. 

1262.111  Notice. 
1262.112—1262.129    (Reserved) 
1262.130    General  prohibitions  against 

discrimination. 
1262.131—1262.139    (Reserved) 
1262.140    Employment. 
1262.141—1262.148    (Reserved) 

1262.149  Program  accessibility: 
Discrimination  prohibited. 

1262.150  Program  accessibility:  Existing 
facilities. 

1262.151  Program  accessibility:  New 
construction  and  alterations. 

1262.152—1262.159    (Reserved) 
1262.160    Communications. 
1262.161—1262.169    (Reserved) 
1262.170    Compliance  procedures. 
1262.171—1262.999    (Reserved) 
Authority:  29  U.S.C.  794. 

2.  Part  1262  is  further  amended  by 
revising  paragraph  (c)  in  §  1262.170  to 
read  as  follows: 

§  1262.170    Compliance  procedures. 

***** 

(c)  The  Managing  Director  for 
Operations  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to  the 
Managing  Director  for  Operations. 
Office  of  the  Special  Counsel.  1120 
Vermont  Avenue.  Suite  1100. 
Washington.  DC  20005. 
***** 

Mary  F.  Wieseman, 

Special  Counsel. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Part  2416 

FOR  FURTHER  INFORMATION  CONTACT: 

Orinda  R.  Nelson.  (202)  382-0992  (voice) 
or  (202)  724-7678  (TDD). 

List  of  Subjects  in  5  CFR  Part  2416 

Blind.  Buildings.  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped.  Historic 
places.  Historic  preservation. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


1.  Part  2416  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  2416— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Sec 

2416.101  Purpose. 

2416.102  Application. 

2416.103  Definitions. 
2416.104—2416.109    [Reserved) 

2416.110  Self-evaluation. 

2416.111  Notice. 
2416.112—2416.129     [Reserved] 
2416.130    General  prohibitions  against 

discrimination. 
2416.131—2416.139    [Reserved[ 
2416.140    Employment. 
2416.141—2416.148    (Reserved) 

2416.149  Program  accessibility: 
Discrimination  prohibited. 

2416.150  Program  accessibility:  Existing 
facilities. 

2416.151  Program  accessibility:  New 
construction  and  alterations. 

2416.152—2416.159    [Reserved) 
2416.160    Communications. 
2416.161—2416.169    [Reserved) 
2416.170    Compliance  procedures. 
2416.171—2416.999    [Reserved| 
Authority:  29  U.S.C.  794. 

2.  Part  2416  is  further  amended  by 
revising  paragraph  (c)  in  §  2416.170  to 
read  as  follows: 

§2416.170    Compliance  procedure*. 

***** 

(c)  The  Deputy  for  EEO  and 
Affirmative  Action  shall  be  responsible 
for  coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to  the 
Deputy  for  EEO  and  Affirmative  Action. 
Federal  Labor  Relations  Authority.  500 
C  St.  SW..  Washington.  DC  20424. 
*    ■    *        *        *        * 

Jacqueline  R.  Bradley. 

Executive  Director. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1251 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Lynda  Sampson  (202)  453-2177 
(voice)  or  (202)  426-1436  (TDD). 

List  of  Subjects  in  14  CFR  Part  1251. 

Blind.  Buildings.  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped.  Historic 
places.  Historic  preservation. 
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Title  14  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1251— NONDISCRIMINATION  OF 
THE  BASIS  ON  HANDICAP 

1.  The  authority  citation  for  part  1251 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

2.  Subpart  1251.5  is  added  to  Part  1251 
as  set  forth  at  the  end  of  this  document. 

Subpart  1251.5 — Enforcement  of 
Nondiscrimination  on  the  Basis  of  Handicap 
in  Programs  or  Activitias  Conducisd  by  the 
National  Aeronautics  and  Space 
Administration 


Sec. 

1251.501  (. 

1251.502  ( 

1251.503  ( 


-.101) 
-.102) 
-.103) 
1251.504—1251.509  |_ 
[Reserved) 

1251.510  ( 110) 

1251.511  ( 111) 

1251.512— 1251.529  (_ 

I  Reserved  I 
1251.530  ( 130) 


Purpose. 
Application. 
Definitions. 
__.104- 


.109) 


Self -evaluation. 
Notice. 
112- 129) 


General  prohibitions 


against  discrimination. 
1251.531—1251.539  ( 131- 

I  Reserved  I 

1251.540  ( 140)    Employment. 

-.141- 


.139) 


.148) 


Program  accc<nibility: 


1251.541— 1251.548  (- 
[Reserved] 

1251 .549  ( 149) 

Discrimination  prohibited. 

1251 .550  ( 150)    Program  aceessibiKly: 

Existing  facilities. 

1251.551  I 151)    Program  accessibility: 

New  construction  and  alterations. 

1251.552—1251.559  ( 152- 159) 

[Reserved] 

1251.560  ( 160)    Communications. 

1251.561-1251.569  ( 161- 189) 

[Reserved] 
1251.5701 170)    Compliance 

procedures. 
1251.571— 1251«9  | 171-  ajW) 

[Reserved) 

3.  Part  1251  is  further  amended  by 
revising  paragraph  (c)  in  S  1251.570  to 
read  as  follows: 

§  1251.S70    CompNanc*  proccdurM. 


UMI 


(c)  The  Assistant  Administrator  for 
Equal  Opportunity  Programs  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  Office  of 
Equal  Opportunity  Programs,  Room 
6119.  400  Maryland  Avenue.  SW.. 
Washington.  DC  20546 
*        »        •        •        •  •  I 

Dale  D.  Myers, 

Deputy  Administrator. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

ran  FimTHBii  inrnmmtiom  contact: 

Nancy  A.  Wolynetz,  Selective 
Placement  Coordinator.  450  Fifth  Street 
NW..  Washington,  DC.  (202)  272-2550 
(voice)  or  (202)  272-2552  (TDD);  or 
Jeanne  G.  Hartford,  ^wcial  Counsel, 
Office  of  the  Executive  Director,  450 
Fifth  Street  NW..  Washington.  DC.  (202) 
272-3808. 

List  of  Subjects  in  17  CFK  Part  2M 

Administrative  practice  and 
procedure.  Blind.  Building*.  Civil  rights. 
Equal  educational  opportnnity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities,  Government 
employees.  Handicapped.  Historic 
places.  Historic  preservation. 

Title  17  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  200— {AMENDED! 

1.  The  authority  citation  fo^Part  200  is 
revised  to  read  as  follows: 

Autbarity:  Sees.  19. 23. 46  Slat.  0S.  901.  as 
amended,  sec.  20.  49  Stat.  833,  tec.  319.  53 
Stat.  1173.  sec.  38.  211.  54  Stat.  841.  855  (15 
U.S.C.  77t.  78w,  79t.  7788S,  80»-37,  80l>-ll), 
unless  otherwise  noted.  Subpart  L  is  also 
issued  under  29  U.S.C  7BC 

2.  Subpart  L  is  added  to  Part  200  as  set 
forth  at  the  end  of  this  document 

Sul>part  L— Enforcemeni  of 
Nondisaiminatioa  on  the  Basia  of  Handicap 
in  Programa  or  Activities  Cooifaicted  by  the 
Securities  and  Exdiange  Commission 


-.101)    Purpose. 
..102)    Application. 


Sec 

200.601  (_ 

200.602  (_ 

200.603  ( 103)    DeHnitions. 

200.604-200l808  ( 104-  inn) 

[Reserved) 

200.610  ( 110)    Self-evaluation. 

200.611  { 111)    Notice. 

200.612200.629  ( ,.112- 129) 

[Reserved] 
200.630  I 130)    General  prohibitions 

against  discrimination. 
200.631-200-639  ( 131- 139) 

[Reserved] 

200.640  ( 140)    Employment. 

200.641-200.648  ( 141- 148) 

[Reserved] 

200.649  I 149)    Program  accessibility: 

Discrimination  prohibited. 

200.650  ( _.150)     Program  accessibility: 

Existing  facilities. 


Sec 

200.651  ( 151)     Program  accessibility: 

New  construction  and  alterations. 
200.652-200.650  ( l52-___.15e) 

[Reserved] 

200.660  ( .160)    Communications. 

200.661-200.669  { 161- 168) 

]  Reserved) 

200.670  ( 170)    Compliance  procedures. 

200.671-200.609  ( 171-_ 199) 

[Reserved] 

3.  Subpart  L  is  further  amended  by 
revising  paragraph  (c)  in  §  200.670  to 
read  as  follows: 

S  200.670    CompNance  proce<hirw. 
***** 

(c)  The  Equal  Employment 
Opportunity  Manager  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  EEC 
Manager.  450  Fifth  Street  NW.. 
Washington.  DC  20549. 

George  G.  KundaU. 

Executive  Director. 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

22  CFR  Part  711 

FON  PURTNBI  IMrOWMATIOII  CONTACT: 

Jane  H.  Chalmers  (202)  457-7200  (voice) 
or  (202)  724-7678  (TDD). 

List  of  Subjects  in  22  CFR  Part  711 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity,  Equal 
employment  opportunity.  Federal 
buildings  and  facilities,  Government 
employees.  Handicapped.  Historic 
places.  Historic  preservation. 

Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  711  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  71 1— ENFORCEMENT  OF 
NONDfSCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sec. 

711.101  Purpose. 

711.102  Application. 

711.103  Dennitions. 
711.104—711.100    [Reserved] 

711.110  Self-evaluation. 

711.111  Notice. 
711.112—711.129    [Reserved] 
711.130    General  prohibitions  against 

discrimination. 
711.131—711.139    [Reserved] 


Sec. 

711.140    Employment 

711.141—711.148    [Reserved] 

711.149  Program  accessitMlity: 
Discrimination  prohibited. 

711.150  Program  accessibility:  Existing 
facilities. 

711.151  Program  accessibility:  New 
constniction  and  alterations. 

711.152-711.159     [Reserved) 
711.160    Communciations. 
711.161—711.169    [Reserved) 
711.170    Compliance  procedures. 
711.171—711.999    [Reserved] 
Authority:  29  U.S.C.  794. 

2.  Part  711  is  further  amended  by 
revising  paragraph  (c)  in  §  711.170  to 
read  as  follows: 

§  7 11 . 1 70    Compliance  procedures. 

***** 

(c)  The  Director  of  Personnel  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Overseas 
Private  Investment  Corporation.  1615  M 
Street.  NW..  Washington.  DC  20527. 
Attention:  Director  of  Personnel. 


Richard  K.  Cbildresa, 

Vice  President  for  Personnel  and 


Administration. 


AFRICAN  DEVELOPMENT 
FOUNDATION 

22  CFR  Part  1510 

FOR  FimTHEII  INFONMATION  CONTACf: 

Paul  Magid,  General  Counsel.  1625 
Massachusetts  Avenue,  NW..  Suite  600, 
Washington.  DC.  20036.  (202)  673-3916 
(voice)  or  (202)  724-7678  (TDD). 

List  of  Subjects  in  22  CFR  Part  1510 

Blind.  Buildings.  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity,  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped,  Historic 
places.  Historic  preservation. 

Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  1510  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1510— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
AFRICAN  DEVELOPMENT 
FOUNDATION 

Sec. 

1510.101  Purpose. 

1510.102  Application. 


Sec. 

1510.103    Definitions. 

1510.104—1510.109    (Reserved) 

1510.110  Self-evaluation. 

1510.111  Notice. 
1510.112—1510.129    [Reserved] 
1510.130    General  prohibitions  against 

discrimination. 
1510.131-1510.139    (Reserved] 
1510.140    Employment. 
1510.141—1510.148    [Reserved] 

1510.149  Program  accessibility: 
Discrimination  prohibited. 

1510.150  Program  accessibiHty:  Existing 
facilities. 

1510.151  Program  accessibility:  New 
construction  and  alterations. 

1510.152—1510.159    (Reserved) 
1510.160    Communications. 
1510.161—1510169    [Reserved] 
1510.170    Coniptiance  procedures. 
1510.171— 1S10.S99    (Reserved] 

Authority:  29  U.S.C.  794. 

2.  Part  1510  is  further  amended  by 
revising  paragraph  (c)  in  S  1510.170  to 
read  as  follows: 

§  1510L17D   Compliance  procedures. 


(c)  The  Personnel  Officer,  Office  of 
Administration  and  Finance,  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Personnel 
Officer.  Office  of  Administration  and 
Finance.  African  Development 
Foundation.  1625  Massachusetts 
Avenue.  NW.,  Suite  600.  Washington, 
DC.  20036. 
***** 

Leonard  H.  Robinson.  )r.. 

President,  African  Development  Foundation. 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  100 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  Russell.  Director  of 
Administration,  National  Labor 
Relations  Board.  1717  Pennsylvania 
Avenue.  NW..  Washington.  DC  (202) 
254-9200  or  (202)  634-1699  (TDD). 
ADDITIONAL  SUPPLEMENTARY 
INFORMATION:  The  National  Labor 
Relations  Board  is  responsible  for 
conducting  hearings  and  elections 
pursuant  to  the  National  Labor 
Relations  Act  as  amended  (29  U.S.C. 
sections  141-169).  When  determining 
where  hearings  and  elections  will  be 
held,  the  Agency  must  consider  both  the 
convenience  of  the  parties  to  a 
proceeding  and  the  public,  and  the 
extent  to  which  delay  or  expense  can  be 
minimized.  While  many  hearings  are 
conducted  in  the  Agency's  Regional. 


Subregional.  and  Resident  O^ices,  a 
number  of  hearings  are  held  in  more 
remote  locations  where  the  employer, 
the  union  and  the  employee  witnesses 
are  located.  Also,  in  order  to  maximize 
participation  at  Board  conducted 
elections  to  determine  employee  desires 
regarding  union  representation,  these 
elections  are  customarily  held  at  the 
employer's  premises. 

Hearings  held  in  Agency  offices  will 
be  subject  to  the  program  accessibility 
and  communications  requirements  of 
this  regulation  and  will  be  made 
accessible  in  accordance  with  this 
regulation.  As  to  hearings  held  at  non- 
Agency  sites,  the  Agency  will  attempt  to 
locate  accessible  local  facilities  that  are 
both  convenient  and  inexpensive.  In 
these  instances,  the  Agency  will  include 
in  the  notice  of  hearing  served  upon  the 
parties  a  request  that  the  parties  provide 
the  Regional,  Subregional.  or  Resident 
Office  with  prompt  notice  in  advance  of 
any  accessibility  features  they  or  their 
witnesses  may  require.  If  the  Agency 
receives,  in  advance,  a  request  for  an 
accessible  hearing  site  or  special 
accommodation,  it  will  then  arrange 
necessary  acconunodations  for  those 
parties,  representatives,  witnesses,  or 
members  of  the  public  requiring  such 
accommodation.  Similarly,  with  regard 
to  elections,  the  notice  to  employees 
issued  in  connection  with  an  election 
will  likewise  include  a  request  that 
handicapped  persons  inform  the 
Agency,  in  advance,  of  any  auxiliary 
aids,  such  as  sign  language  interpreters, 
that  may  be  necessary  in  order  to 
facilitate  their  participation  in  the 
election. 

Thus,  the  Agency  will  with  respect  to 
hearings  or  elections  at  non-Agency 
sites,  and  subject  to  the  limitabons  of 
§  100.650(a)(3)  and  §  100.660(d)  of  this 
regulation,  ensure  access  for  any 
individual  with  handicaps  who  gives 
reasonable  advance  notice,  that  the 
person  will  attend  a  hearing  as  a  party, 
a  party's  representative,  a  witness,  a 
member  of  the  public,  or  will  appear  as 
a  participant  in  an  election. 

List  of  Subjects  in  29  CFR  Part  100 

Blind.  Buildings,  Civil  rights. 
Employment.  Equal  educational 
opportunity.  Equal  employment 
opportimity.  Federal  buildings  and 
facilities,  Government  employees. 
Handicapped,  Historic  places.  Historic 
preservation. 

Part  100  of  Title  29  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  100— ADMINISTRATIVE 
REGULATIONS 

1.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

2.  The  authority  citation  for  Part  100  is 
revised  to  read  as  follows: 

Authority:  Sec.  6  of  Ihe  National  Labor 
Relations  Act.  as  amended.  29  U.S.C.  141. 146. 

Subpart  A  is  also  issued  under  U.S.C.  7301. 
18  U.S.C.  201  et  seq..  E.0. 11222.  5  CFR 
735.104. 

Subpart  B  is  also  issued  under  5  U.S.C.  201 
et  seq..  18  U.S.C.  202. 

Subpart  C  is  also  issued  under  18  U.S.C. 
202.  E.0. 11222.  5  CFR  735.104. 

Subpart  F  is  also  issued  under  29  U.S.C. 
794. 

3.  Subparts  A,  B,  C,  and  D  headings 
are  removed. 

§§  100.735-1  through  100.735-6  and 
§§  100.735-11  through  100.735-22 
[Redesignated  as  §§  100.101  through 
100.106  and§§  100.111  through  100.122J 

4.  Sections  100.735-1  through  100.735- 
6  and  §§  100.735-11  through  100.735-22 
are  redesignated  §§  100.101  through 
100.106  and  §§  100.111  through  100.122 
respectively  and  designated  Subpart  A. 
The  heading  for  Subpart  A  is  added  to 
read  "Subpart  A — Employee 
Responsibilities  and  Conduct". 

§§  100.735-31  through  100.735-34  and 
§§  100.735-36  through  100.735-39 
[Redesignated  as  §§  100.201  through 
100.204  and§§  100.206  through  100.209] 

5.  Sections  100.735-31  through 
100.735-34  and  S§  100.735-36  through 
100.735-39  are  redesignated  §  §  100.201 
through  100.204  and  9S  100.206  through 
100.209  respectively  and  designated 
Subpart  B.  The  heading  for  Subpart  B  is 
added  to  read  "Subpart  B — Employee 
Statements  of  Employment  and 
Financial  Interest". 

§§  100.735-^1  through  100.735-47 
[Redesignated  as  §§  100.301  through 
100.307] 

6.  Sections  100.735-41  through 
100.735-47  are  redesignated  §§  100.301 
through  100.307  respectively  and 
designated  Subpart  C.  The  heading  for 
Subpart  C  is  added  to  read  "Subpart  C — 
Special  Government  Employee  Conduct 
and  Responsibility". 

7.  Subparts  D  and  E  are  added  and 
reserved. 

Subpart  D— Employee  Personal 
Property  Loss  Claims  [Reserved] 

Subpart  E— Claims  Under  ttie  Federal 
Tort  Claims  Act  [Reserved] 

8.  Subpart  F  is  added  as  set  forth  at 
the  end  of  this  document. 


Subpart  F — Enforcement  of 
Nondiscrimination  on  tlie  Basis  of 
Handicap  in  l^rograms  or  Activities 
Conducted  by  the  National  Lal>or 
Relations  Board 


Purpose. 
Application. 
Definitions. 
104- 129) 

Self-evaluation. 
Notice. 
112- 129) 

General  prohibitions 

-.139) 


Sec. 

loo.eoi  ( 101) 

100.602  I 102) 

100.603  ( 103) 

100.604-100.609  (_ 

(Reserved) 

100.610  ( 110) 

100.611  ( 111) 

100.612-100.629  (_ 

(Reserved) 
100.630  ( 130) 

against  discrimination. 
100.631-100.639  ( 131-_ 

(Reserved) 

100.640  ( 140)    Employment. 

100.641-100.648  ( 141- 148) 

(Reserved) 

100.649  ( 149)    Program  accessibility: 

Discrimination  prohibited. 

100.650  ( 150)    Program  accessibility: 

Existing  facilities. 

100.650  ( 151)    Program  accessibility: 

New  construction  and  alterations. 

100.652.100.654  ( 152- 159) 

(Reserved) 

Communications. 
-.161- 189) 


Compliance  procedures. 
171- 999) 


100.660  ( 160) 

100.661-100.669  (. 

(Reserved) 

100.670  ( 170) 

100.671-100.699  (- 

(Reserved  [ 

9.  Part  100  is  further  amended  by 
revising  paragraph  (c)  in  §  100.670  to 
read  as  follows: 

§  100.670    Compliance  procedures. 

***** 

(c)  The  Director  of  Administration 
shall  be  responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Director  of 
Administration,  National  L.abor 
Relations  Board.  171  Pennsylvania 
Avenue  NW..  Washington,  DC  20570. 

|ohn  C.  Tniesdale, 

Executive  Secretary. 


NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

36  CFR  Part  1208 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Adrienne  C.  Thomas  or  Nancy  Y.  Allard, 
TDD:  202/523-0774.  Non-TDD:  202/523- 
3215.  Room  409.  National  Archives 
Building,  8th  &  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20408 

List  of  Subjects  in  36  CFR  Part  1208. 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Government 


employees.  Handicapped,  Ffistoric 
places.  Historic  preservation. 

Title  36  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  1208  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1208— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

1206.101  Purpose. 

1208.102  Application. 

1208.103  Definitions. 
1208.104—1208.109    (Reserved) 

1208.110  Self-evaluation. 

1208.111  Notice. 
1208.112—1208.129    (Reserved) 
1208.130    General  prohibitions  against 

discrimination. 
1208.131—1206.139    (Reserved) 
1208.140    Employment. 
1208.141—1208.148    (Reserved) 

1206.149  Program  accessibility: 
Discrimination  prohibited. 

1208.150  Program  accessibility:  Existing 
facilities. 

1208.151  Program  accessibility:  New 
construction  and  alterations. 

1208.152—1208.159    [Reserved) 
1208.160    Communications. 
1208.161—1208.169    (Reserved) 
1208.170    Compliance  procedures. 
1208.171—1208.999     (Reserved( 
Authority:  29  U.S.C.  794. 

2.  Part  1208  is  further  amended  by 
revising  paragraph  (c)  in  §  1208.170  to 
read  as  follows: 

120S.170    Compliance  procedures. 

***** 

(c)  The  Assistant  Archivist  for 
Management  and  Administration  shall 
be  responsible  for  coordinating 
implementation  qf  this  section. 
Compliants  may  be  sent  to  National 
Archives  and  Records  Administration 
(NA).  Washington,  DC  20408. 
***** 

Claudine ).  Weiher, 

Acting  Archivist. 


VETERANS  ADMINISTRATION 
38  CFR  Part  15 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Rodney  Cash,  Office  of  Equal 
Opportunity,  (202)  233-2150  or  (202)  233- 
3710  (TDD). 

List  of  Subjects  in  38  CFR  Part  15 

Blind.  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity.  Federal 


buildings  and  facilities.  Government 
employees.  Handicapped,  Historic 
places.  Historic  preservation. 

Title  38  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  15  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  15— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
VETERANS  ADMINISTRATION 

Sec. 

15.101  Purpose. 

15.102  Application. 

15.103  Definitions. 
15.104—15.109    [Reserved] 

15.110  Self-evaluation. 

15.111  Notice. 
15.112—15.129    (Reserved) 

15.130    General  prohibitions  against 

discrimination. 
15.131—15.139    (Reserved] 
15.140    Employment. 
15.141—15.148    (Reserved[ 

15.149  Program  accessibility:  Discrimination 
prohibited. 

15.150  Program  accessibility:  Existing 
facilities. 

15.151  Program  accessibility:  New 
construction  and  alterations. 

15.152—15.159    (Rcserved( 
15.160    Communications. 
15.161—15.169    [Reserved] 
15.170    Compliance  procedures. 
15.171—15.999    (Reserved) 

Authority:  29  U.S.C.  794. 

2.  Part  15  is  further  amended  by 
revising  paragraph  (c)  in  §  15.170  to  read 
as  follows: 

§  15.170    Compliance  procedures. 

***** 

(c)  The  Director,  Office  of  Equal 
Opportunity,  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to  the 
Administrator iif-Veteraos^ffairs  or  the 
Director,  OfHce  of  Equal  Opportunity,  at 
the  following  address:  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington.  DC  20420. 
***** 

Thomas  K.  Turaage, 

Administrator  of  Veterans  Affairs. 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  16 

FOR  FURTHER  INFORMATION  CONTACT. 

Alan  Clive.  Equal  Employment  Manager. 
Room  815,  500  C  Street.  SW.. 
Washington,  DC  (202)  646-3957  (voice) 
or  646-4117  (TDD). 


List  of  Subjects  in  44  CFR  Part  16 

Blind,  Buildings,  Civil  rights.  Equal 
educational  opportunity.  Equal 
employment  opportunity,  Federal 
buildings  and  facilities,  Government 
employees.  Handicapped,  Historic 
places,  Historic  preservation. 

Title  44  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  16  is  added  as  set  forth  at  the 

end  of  this  document. 

PART  16— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Sec. 

16.101  Purpose. 

16.102  Application. 

16.103  Definitions. 
16.104—16.109    (Reserved) 

16.110  Self-evaluation. 

16.111  NoUce. 
16.112—16.129    (Reserved] 

16.130    General  prohibitions  against 

discrimination. 
16.131—16.139    (Reserved) 
16.140    Employment. 
16.141—16.148    [Reserved] 

16.149  Program  accessibility:  Discrimination 
prohibited. 

16.150  Program  accessibility:  Existing 
facilities. 

16.151  Program  accessibility:  New 
construction  and  alterations. 

16.152—16.159    (Reserved) 
16.160    Communications. 
16.161—16.169     [Reserved] 
16.170    Compliance  procedures. 
16.171— ia999    [Reserved] 
Authority:  29  U.S.C.  794. 

2.  Part  16  is  further  amended  by 
revising  paragraph  (cj  in  §  16.170  to  read 
as  follows: 

§  16.170    Compliance  procedures. 

***** 

(c)  The  Director  of  Personnel  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Director  of 
Personnel,  Room  810,  Federal 
Emergency  Management  Agency.  500  C 
Street.  SW..  Washington.  DC  20472. 

***** 

Dated:  April  2S.  19B8. 
Julius  W.  Becton,  )r.. 

Director. 


Text  of  the  Common  Rule 

The  text  of  the  common  rule  as 
adopted  by  the  agencies  in  this 
document  appears  below. 


PART       -ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY 


Sec. 


-.101     Purpose. 
-.102    Application. 
-.103    Definitions. 
-.104-__.108    (Reserved) 
-.110    Self-evaluation. 
-Ill    Notice. 

-.112- .129    (Reserved) 

-.130    General  prohibitions  against 

discrimination. 

-.131- 139    (Reserved) 

_140    Employment. 

_.141- 148    (Reserved) 

—149    Program  accessibility: 

Discrimination  prohibited. 
—150    Pro-am  accessit>ility:  Existing 

facilities. 
—151    Program  accessibility:  New 

construction  and  alterations. 

-152- 159    (Reserved) 

—160    Communications. 


161- 169    (Reserved) 

170    Compliance  procedures. 

171- ^99    (Reserved) 

Authority:  29  MS.C  794. 

§ _.101    Purpose. 

The  purpose  of  this  regulation  is  to 
effectuate  section  119  of  the 
Rehabilitation.  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978.  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 


.102    Applfcation: 

This  regulation  (§§ 


.101-- 


-170) 


applies  to  all  programs  or  activities 
conducted  by  the  agency,  except  for 
programs  or  activities  conducted  outside 
the  United  States  that  do  not  involve 
individuals  with  handicaps  in  the  United 
States. 

§ .103    Deflnttions. 


For  purposes  of  this  regulation,  the 
term — 

"Assistant  Attorney  General"  means 
the  Assistant  Attorney  General  Civil 
Rights  Division,  United  States 
Department  of  Justice. 

"Auxiliary  aids"  means  services  or 
devices  that  enable 4>ersons  with 
impaired  sensory,  manual,  or  speal(ing 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers.  Brailled  materials, 
audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
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useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's).  interpreters, 
notetakers,  written  materials,  and  other 
similar  services  and  devices. 

"Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  (by  name,  if 
possible)  the  alleged  victims  of 
discrimination. 

"Facility"  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Historic  preservation  programs" 
means  programs  conducted  by  the 
agency  that  have  preservation  of 
historic  properties  as  a  primary  purpose. 

"Historic  properties"  means  those 
properties  that  are  listed  or  eligible  for 
listing  in  the  National  Register  of 
Historic  Places  or  properties  designated 
as  historic  under  a  statute  of  the 
appropriate  State  or  local  government 
body. 

"Individual  with  handicaps"  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities, 
has  a  record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 

As  used  in  this  definition,  the  phrase: 

(1)  "Physical  or  mental  impairment" 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 


illness,  and  drug  addiction  and 
alcoholism. 

(2)  "Major  life  activities"  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  "Is  regarded  as  having  an 
impairment"  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation: 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defmed  in  paragraph  (1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment. 

"Qualified  individual  with  handicaps" 
means — 

(1)  With  respect  to  preschool, 
elementary,  or  secondary  education 
services  provided  by  the  agency,  an 
individual  with  handicaps  who  is  a 
member  of  a  class  of  persons  otherwise 
entitled  by  statute,  regulation,  or  agency 
policy  to  receive  education  services 
from  the  agency; 

(2)  With  respect  to  any  other  agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modincations  in  the  program  or  activity 
that  the  agency  can  demonstrate  would 
result  in  a  fundamental  alteration  in  its 
nature; 

(3)  With  respect  to  any  other  program 
or  activity,  an  individual  with  handicaps 
who  meets  the  essential  eligibility 
requirements  for  participation  in,  or 
receipt  of  benefits  from,  that  program  or 
activity;  and 

(4)  "Qualified  handicapped  person"  as 
that  term  is  defined  for  purposes  of 
employment  in  29  CFR  1613.702(0,  which 
is  made  applicable  to  this  regulation  by 

§ 140. 

"Section  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L.  93- 
112,  87  Stat.  394  (29  U.S.C.  794)),  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L.  93-516,  88 
Stat.  1617);  the  Rehabilitation. 
Comprehensive  Services,  and 


Developmental  Disabilities 
Amendments  of  1978  (Pub.  L.  95-602.  92 
Stat.  2955):  and  the  Rehabilitation  Act 
Amendments  of  1986  (Pub.  L.  99-506, 100 
Stat.  1810).  As  used  in  this  regulation, 
section  504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agencies  and  not  to  federally  assisted 
programs. 

"Substantial  impairment"  means  a 
significant  loss  of  the  integrity  of 
finished  materials,  design  quality,  or 
special  character  resulting  from  a 
permanent  alteration. 


9§ 


.104 109    (Reserved] 


.110    SeH-evaluatlon. 


(a)  The  agency  shall,  by  September  6, 
1989,  evaluate  its  current  policies  and 
practices,  and  the  effects  thereof,  that 
do  not  or  may  not  meet  the  requirements 
of  this  regulation  and,  to  the  extent 
modification  of  any  such  policies  and 
practices  is  required,  the  agency  shall 
proceed  to  make  the  necessary 
modifications. 

(b)  The  agency  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
self-evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  agency  shall,  for  at  least  three 
years  following  completion  of  the  self- 
evaluation,  maintain  on  file  and  make 
available  for  public  inspection: 

(1)  A  description  of  areas  examined 
and  any  problems  identified;  and 

(2)  A  description  of  any  modifications 
made. 

§ .111    Notice. 

The  agency  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  regulation  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  information  available  to 
them  in  such  manner  as  the  head  of  the 
agency  finds  necessary  to  apprise  such 
persons  of  the  protections  against 
discrimination  assured  them  by  section 
504  and  this  regulation. 

§9 .112— .129    IReeervedJ 

9 130    Oefteral  proliiMtions  against 


discrimination. 

(a)  No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  conducted  by  the  agency. 
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(b)(1)  The  agency,  in  providing  any 
aid,  benefit,  or  service,  may  not.  directly 
or  through  contractual,  licensing,  or 
other  arrangements,  on  the  basis  of 
handicap— 

(i)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service; 

(ii)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  individual 
with  handicaps  with  an  aid,  benefit,  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benefit,  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others; 

(iv)  Provide  different  or  separate  aid, 
benefits,  or  services  to  individuals  with 
handicaps  or  to  any  class  of  individuals 
with  handicaps  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with 
handicaps  with  aid,  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards; 

(vi)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit,  or 
service. 

(2)  The  agency  may  not  deny  a 
qualified  individual  with  handicaps  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  agency  may  not,  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap:  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(4)  The  agency  may  not,  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  individuals  with  handicaps 
from,  deny  them  the  benefits  of,  or 
otherwise  subject  them  to  discrimination 
under  any  program  or  activity  conducted 
by  the  agency;  or 


(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(5)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(6)  The  agency  may  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap, 
nor  may  the  agency  establish 
requirements  for  the  programs  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
However,  the  programs  or  activities  of 
entities  that  are  licensed  or  certified  by 
the  agency  are  not,  themselves,  covered 
by  this  regulation. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
order  to  individuals  with  handicaps  or 
the  exclusion  of  a  speciflc  class  of 
individuals  with  handicaps  from  a 
program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  handicaps  is  not 
prohibited  by  this  regulation. 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps. 


§§- 


.131— .139    [Reserved] 


§ .140    Employment 

No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subject  to  discrimination  in 
employment  under  any  program  or 
activity  conducted  by  the  agency.  The 
definitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  Part  1613,  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 


§ 


.141— 148    [Reserved] 


§ 149    Program  accessitiiiity: 

Discrimination  prohtt>ited. 

Except  as  otherwise  provided  in 

§ 150,  no  qualified  individual  with 

handicaps  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unusable 
by  individuals  with  handicaps,  be 
denied  the  benefits  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 


program  or  activity  conducted  by  the 
agency. 

§ 150    Program  acceseit>Hity:  Existing 

facilities. 

(a)  General.  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
This  paragraph  does  not — 

(1)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by  individuals 
with  handicaps; 

(2)  In  the  case  of  historic  preservation 
programs,  require  the  agency  to  take  any 
action  that  would  result  in  a  substantial 
impairment  of  significant  historic 
features  of  an  historic  property;  or 

(3)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
agency  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  Hnancial  and 
administrative  burdens,  the  agency  has 
the  burden  of  proving  that  compliance 

with  § .150(a)  would  result  in  such 

alteration  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  agency  head  or  his  or  her  designee 
after  considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  handicaps  receive  the 
beneHts  and  services  of  the  program  or 
activity. 

(b)  Methods— (1)  General.  The  agency 
may  comply  with  the  requirements  of 
this  section  through  such  means  as 
redesign  of  equipment,  reassignment  of 
services  to  accessible  buildings, 
assignment  of  aides  to  beneficiaries, 
home  visits,  delivery  of  services  at 
alternate  accessible  sites,  alteration  of 
existing  facilities  and  construction  of 
new  facilities,  use  of  accessible  rolling 
stock,  or  any  other  methods  that  result 
in  making  its  programs  or  activities 
readily  accessible  to  and  usable  by 
individuals  with  handicaps.  The  agency 
is  not  required  to  make  structural 
changes  in  existing  facilities  where 
other  methods  are  effective  in  achieving 
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compliance  with  this  section.  The 
agency,  in  making  alterations  to  existing 
buildings,  shall  meet  accessibility 
requirements  to  the  extent  compelled  by 
the  Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  and  any 
regulations  implementing  it.  In  choosing 
among  available  methods  for  meeting 
the  requirements  of  this  section,  the 
agency  shall  give  priority  to  those 
methods  that  offer  programs  and 
activities  to  qualified  individuals  with 
handicaps  in  the  most  integrated  setting 
appropriate. 

(2)  Historic  preservation  programs.  In 
meeting  the  requirements  of 

§ 150(a)  in  historic  preservation 

programs,  the  agency  shall  give  priority 
to  methods  that  provide  physical  access 
to  individuals  with  handicaps.  In  cases 
where  a  physical  alteration  to  an 
historic  property  is  not  required  because 

of  % 150(a)  (2)  or  (3).  alternative 

methods  of  achieving  program 
accessibility  include — 

(i)  Using  audio-visual  materials  and 
devices  to  depict  those  portions  of  an 
historic  property  that  cannot  otherwise 
be  made  accessible; 

(ii)  Assigning  persons  to  gaide 
individuals  with  handicaps  into  or 
through  portions  of  historic  properties 
that  cannot  otherwise  be  made 
accessible;  or 

(iii)  Adopting  other  innovative 
methods. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  with  the  obligations 
established  under  this  section  by 
November  7. 1968,  except  that  where 
structural  changes  in  facilities  are 
undertaken,  such  changes  shall  be  made 
by  September  8, 1991,  but  in  any  event 
as  expeditiously  as  possible. 

(d)  Tmnaition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  tiie  agency  shall  develop, 
by  March  6, 1989,  a  transition  plan 
setting  forth  the  steps  necessary  to 
complete  such  changes.  The  agency 
shall  provide  an  opportunity  to 
interested  persons,  including  individuals 
with  handicaps  or  organizations 
representing  individuals  with  handicaps, 
to  participate  in  the  development  of  the 
transition  plan  by  submitting  comments 
(both  oral  and  written).  A  copy  of  the 
transition  plan  shall  be  made  available 
for  public  inspection.  The  plan  shall,  at  a 
minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicaps; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 


(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and.  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. 


5 


.151    Program  aceeMibiUty:  New 


construction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by.  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with 
handicaps.  The  definitions, 
requirements,  and  standards  of  the 
Architectural  Barriers  Act  (42  U.S.C 
4151-4157).  as  established  in  41  CFR 
101-19.600  to  101-19.607.  apply  to 
buildings  covered  by  this  section. 


H 


.192— _ 


.I5t   (Reearvect) 


.160   ConMiMMicationa. 


(a)  The  agency  shall  take  appropriate 
steps  to  ensure  effiective  communication 
with  applicants,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(1)  The  agency  shall  furnish 
appropriate  amitiary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of. 
a  program  or  activity  conducted  by  tlie 
agency. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  individual  with 
handicaps. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  telecommunication  devices 
for  deaf  persons  (TDD's)  or  equally 
efl^ective  telecommunication  systems 
shall  be  used  to  communicate  with 
persons  with  impaired  hearing. 

(b)  The  agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  Agency  shall  provide  signage 
at  a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities 
The  international  symbol  for 
accessibility  shall  be  used  at  each 


primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  flnancial 
and  administrative  burdens.  In  those 
circumstances  where  agency  personnel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  agency  has  the  burden  of  proving 

that  compliance  with  S 160  would 

result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  or  his  or  her 
designee  after  considering  all  agency 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  required  to  comply  with  this 
section  would  result  in  such  an 
alteration  or  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  or  such 
burdens  but  would  nevertheless  ensure 
that,  to  the  maxtmnm  extent  possible, 
individuals  with  handicaps  receive  the 
beneHts  and  services  of  the  program  or 
activity 


._.161— _ 


.1«t    IResarved] 
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{ .170   Compliance  procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  (his  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  and 
activities  conducted  by  the  agency. 

(b|  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportunity 
Commission  in  29  CFR  Part  1613 
pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791) 

(c|  The  head  of  the  agency  shall 
designate  an  official  to  be  responsible 
for  coordinating  implementation  of  this 
section 

(d)  The  agency  shall  accept  and 
Investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  filed  within  180  days 
of  the  alleged  act  of  discrimination.  The 
agency  may  extend  this  time  period  for 
good  cause. 

(e)  If  the  agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction. 
It  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 


refer  the  complaint  to  the  appropriate 
Government  entity. 

(f)  The  agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157),  is  not 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  agency  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law 


(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  agency  of  the  letter 

required  by  § 170(g).  The  agency 

may  extend  this  time  for  good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  head  of  the 
agency. 

(j)  The  head  of  the  agency  shall  notify 
the  complainant  of  the  results  of  the 
appeal  within  60  days  of  the  receipt  of 
the  request.  If  the  head  of  the  agency 
determines  that  additional  information 
is  needed  from  the  complainant,  he  or 
she  shall  have  60  days  from  the  date  of 


receipt  of  the  additional  information  to 
make  his  or  her  determination  on  the 
appeal. 

(k)  The  time  limits  cited  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extended  with  the  permission  of  the 
Assistant  Attorney  General. 

(1)  The  agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
final  determination  may  not  be 
delegated  to  another  agency. 


.171—- 


.999    [Reserved I 
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DEPARTMENT  OF  TRANSPOnTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parte  192, 193  and  195 
I RSPA  Docket  Na  PS-102] 

Control  of  Drug  Use  In  Natural  Gas, 
Liquefied  Natural  Gas  and  Hazardous 
Liquid  Pipeline  Operations 

agency:  Research  and  Special  Programs 

Administration  (RSPA):  DOT. 

action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  proposes  rules  to 
require  operators  of  pipeline  facilities, 
other  than  master  meter  systems,  used 
for  the  transportation  of  natural  gas  or 
hazardous  liquids,  and  operators  who 
produce  and  store  liquefied  natural  gas. 
to  have  a  drug  program  for  individuals 
who  perform  specific  sensitive  safety 
and  security-related  functions.  Testing 
under  these  proposed  rules  would  be 
conducted  prior  to  employment  after  an 
accident,  randomly,  or  on  the  basis  of 
reasonable  cause.  In  addition,  these 
proposed  rules  would  require  that  an 
operator  provide  an  opportunity  for 
counseling  and  rehabilitation  in 
specified  circumstances  under  an 
Employee  Assistance  Program  (EAP)  for 
certain  individuals  that  have  a  drug 
problem.  However,  these  proposed  rules 
do  not  require  that  the  employer  run  the 
EAP  or  pay  for  it.  The  proposed  rules 
are  intended  to  prevent  the  presence  of 
a  prohibited  drug  in  an  employee's 
system  at  any  time,  thereby  ensuring  a 
drug-free  pipeline  operations 
environment. 

DATES:  RSPA  is  considering  holding  a 
public  hearing  on  this  proposal  at  a  time 
and  place  to  be  announced  shortly  in  the 
Federal  Register.  Any  person  who  wants 
to  make  an  oral  statement  at  the  hearing 
will  be  requested  to  notify  the  person 
listed  under  "For  Further  Information 
Contact"  at  least  five  working  days  prior 
to  the  date  of  the  hearing  by  telephone 
or  mail.  Written  comments  must  be 
received  on  or  before  September  6, 1988. 
ADDRESS:  Send  comments  in  duplicate 
to  the  Dockets  Unit,  Room  8417.  Office 
of  Pipeline  Safety.  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  DC 
20590.  Identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice.  All  comments  and  docketed 
material  will  be  available  for  inspection 
and  copying  in  room  8421  between  8:30 
a.m.  and  5:00  p.m.  each  business  day. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cesar  DeLeon,  Assistant  Director  for 


Regulation.  OfTice  of  Pipeline  Safety. 
(202)  366-1640. 
•UFM^MCNTARV  MFORMATION: 

Introduction:  The  Drug  Problem  in 
American  Sodety 

Background 

Drug  abuse  constitutes  a  major 
societal  problem.  Statistics  compiled 
and  reported  by  the  National  Institute 
on  Drugs  and  Abuse  (NIDA),  and  media 
polls,  indicate  that  the  use  of  drugs  is 
widespread  across  all  age  groups. 

For  instance,  data  from  the  1985 
NIDA,  "National  Survey  on  Drug 
Abuse"  indicates  the  following 
projections  based  on  a  survey  sample  of 
respondents'  reports  of  their  own  drug 
use: 

•  In  the  age  18-25  category,  of  a  total 
population  of  32,490,000: 

—19,670.000  (60%)  used  marijuana 
sometime  during  their  life: 

— 7.110,000  (22%)  used  marijuana 
within  the  past  month; 

— 8,170,000  (25%)  used  cocaine 
sometime  during  their  life; 

— 2.510.000  (8%)  used  cocaine  within 
the  past  month. 

•  In  the  age  26  and  over  category,  of  a 
total  population  of  136,600.000: 

—37,000.000  (27%)  used  marijuana 
sometime  during  their  life; 

— 8,000,000  (6%)  used  marijuana 
within  the  past  month; 

— 12,950,000  (9%)  used  cocaine 
sometime  during  their  life; 

— 2,704,000  (2%)  used  cocaine  within 
the  past  month. 

Not  only  do  these  statistics  raise 
concerns  in  those  agencies  charged  by 
Congress  to  administer  transportation 
safety  programs,  they  raise  concerns  in 
the  public  at  large  where  the  reasonable 
expectation  exists  that  persons  in 
sensitive  safety  and  security-related 
transportation  occupations  should  not 
be  drug  abusers.  The  following  are  the 
results  of  a  May-June  1986  national 
survey  conducted  by  Populus 
Incorporated  of  Greenwich,  Connecticut, 
and  Decision/Making/Information  of 
McLean.  Virginia,  concerning  the 
general  public's  views  on  the  drug 
testing  of  individuals  in  various 
occupations.  Of  those  surveyed: 

— 88%  favored  testing  of  airline  pilots 
and  air  traffic  controllers. 

— 85%  favored  testing  of  police  and 
other  law  enforcement  agents. 

— 81%  favored  testing  of  bus  drivers. 

— 75%  favored  testing  of  military 
personnel. 

— 75%  favored  testing  employees  of 
pharmaceutical  companies. 

Further,  the  researchers  indicated  that 
those  responding  to  the  survey  felt  that 
"people  who  are  responsible  for  the 


physical  safety  of  others  should  be 
tested."  Because  workers  in  all  modes  of 
transportation  are  "responsible  for  the 
physical  safety  of  others,"  the  testing  of 
transportation  workers  for  drug  abuse 
would  be  considered  by  the  public  as 
having  a  positive  effect  on  public  safety. 
A  survey  conducted  by  American 
Viewpoint.  Inc..  on  August  6-19, 1986. 
found  that,  "by  a  margin  of  75%— 22%. 
Americans  agree  that  the  drug  crisis 
today  is  serious  enough  for  mandatory 
testing."  The  American  Viewpoint 
survey  used  a  "forced  choice"  list  and 
asked  which  groups  should  submit  to 
mandatory  drug  testing.  While 
employees  in  the  transportation  modes 
were  not  included  in  the  list  (e.g.. 
railroads,  aviation,  highways,  pipelines, 
etc.).  employees  in  sensitive  safety  and 
security-related  occupations  such  as 
police  and  fire  fighters  (84%),  members 
of  the  armed  forces  (61%),  and  doctors 
and  nurses  (81%)  were  at  the  top  of  the 
list  of  those  employees  the  respondents 
felt  should  be  tested.  Another  interesting 
facet  of  the  study  was  that  80%  of  the 
respondents  indicated  that  they  would 
participate  in  voluntary  testing  if  asked 
to  do  so  by  their  employer. 

These  surveys  suggest  that  a  majority 
of  the  public  is  concerned  about  drug 
abuse  and  favors  the  mandatory  testing 
of  persons  in  certain  sensitive  safety 
and  security-related  occupations.  While 
statistics  indicate  that  the  greatest 
incidence  of  drug  abuse  is  found  among 
those  age  25  and  under,  and  overall 
usage  may  drop  as  this  group  grows 
older,  it  is  still  of  significance  in  older 
population  groups. 

A  recently  issued  Special  Report  From 
the  Comptroller  General  of  the  United 
States  titled  "Controlling  Drug  Abuse:  A 
Status  Report"  (1988  GAO  Report)  states 
that  "Drug  abuse  in  the  United  States 
has  persisted  at  a  very  high  level 
throughout  the  1980s.  Drug  abuse  is  a 
serious  national  problem  that  adversely 
affects  all  parts  of  our  society  *  *  *." 
The  Department  of  Transportation, 
acting  in  accordance  with  Congressional 
mandates  to  ensure  safe  transportation, 
must  operate  under  the  assumption  that 
the  various  transportation  modes  do  not 
differ  significantly  from  the  overall 
population  in  terms  of  drug  abuse. 

The  Drug  Problem  in  IMpeline 
Transportation 

Employees  of  the  natural  gas, 
liquefied  natural  gas  (LNG),  and 
hazardous  liquid  pipeline  industries 
represent  a  broad  and  diverse  cross- 
section  of  American  society.  It  is 
reasonable  to  assume  that  the  problem 
of  drug  abuse  exists  in  this  industry  in 
similar  proportion  to  that  existing  in 
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society  as  a  whole.  Personnel  who  use 
drugs  can  pose  dangers  to  themselves 
and  co-workers  and  can  cause  or 
exacerbate  events  that  may  take  human 
life,  destroy  property,  and  seriously 
harm  the  environment.  The  Department 
of  Transportation  and  the  Research  and 
Special  Programs  Administration 
(RSPA)  are  conunitted  to  the  goal  of  a 
drug-free  transportation  system  in  all 
modes  of  transportation. 
Implementation  of  a  drug  abuse 
prevention  program,  including  education 
and  awareness,  testing,  and 
rehabilitation,  is  necessary  to  ensure 
that  pipelines  are  operated  in  the  safest 
manner  possible. 

RSPA  believes  that  the  public  expects, 
and  is  entitled  to  expect,  that 
transportation  systems  will  be  operated 
safely.  The  Department's  drug  abuse 
prevention  initiative  in  this  area  was 
formulated  in  response  to  a  potential 
threat  to  the  safe  operation  of  pipelines 
transporting  natural  gas,  and  hazardous 
liquids,  as  well  as  the  production  and 
storage  of  LNG.  The  potential  for 
accidents  caused  by  pipeline  personnel 
whose  skills  may  be  impaired  due  to 
drug  usage  will  be  greatly  decreased  by 
the  implementation  of  a  drug  testing 
program. 

RSPA  does  not  contend  that  drug 
abuse  among  personnel  engaged  in 
pipeline  transportation  is  present  in  any 
greater  degree  than  in  the  general  public 
or  that  accident  statistics  demonstrate 
drug  abuse  as  a  major  factor  in  pipeline 
accidents.  No  data  exist  to  prove  or 
disprove  the  presence  of  a  drug  abuse 
problem  among  pipeline  personnel.  The 
number  of  pipeline  incidents  is 
relatively  low.  We  do  know  that  a 
significant  number  of  pipeline  accidents 
occur  because  of  outside  force  damage 
caused  by  excavators,  over  whom  the 
Department  has  no  authority.  The 
remainder  (65  percent)  are  due  to  such 
causes  as  operational  error,  the 
improper  monitoring  of  corrosion,  and 
equipment  failure,  all  matters  which  can 
be  adversely  affected  by  the  impairment 
of  specific  pipeline  personnel.  Further, 
many  routine  construction,  operations, 
and  maintenance  functions,  as  well  as 
emergency  response  activities,  demand 
skilled,  competent,  alert  and  unimpaired 
workers  to  perform  the  functions  safely. 
When  a  pipeline  failure  occurs, 
regardless  of  its  cause,  critical  decisions 
must  be  made  quickly  to  abate  the  risk 
and  return  the  pipeline  to  safe  operation. 
The  ability  of  personnel  to  rapidly 
respond  to  such  a  situation  is  crucial  to 
the  overall  safety  of  pipeline  operation. 
RSPA  invites  commenters  to  identify 
other  indicators  of  the  rislis  associated 
with  drug  use  by  employees  performing 


sensitive  safety  and  security-related 
functions.  Conunenters  are  specifically 
invited  to  submit  data  on  the  incidence 
of  drug  use  among  employees  subject  to 
this  proposal. 

Effects  of  Drug  Use  on  Safety 

Drugs  are  chemicals  that  afl'ect  the 
body  (physiological  and  function- 
altering  effects)  and  often  the  mind 
(pharmacological  or  mind-altering 
effects).  In  broad  summary,  controlled 
substances  are  drugs  or  other 
substances  identified  by  the  government 
as  creating  a  potential  for  abuse  and/or 
dependency.  In  comments  before  the 
Federal  Railroad  Administration,  the 
American  Medical  Association  and 
other  parties  have  agreed  that,  as  a 
general  matter,  controlled  substances 
constitute  the  primary  drugs  of  interest 
(other  than  alcohol)  with  respect  to 
transportation  safety. 

Most  controlled  substances  have  at 
least  some  accepted  medical 
applications.  Therapeutic  use  of  certain 
controlled  substances  is  frequently 
indicated  both  from  a  medical  point  of 
view  and  from  the  point  of  view  of 
transportation  safety,  since  proper  use 
of  drugs  can  control  disorders  that 
adversely  affect  performance  while 
permitting  the  individual  to  continue 
productive  employment.  If  therapeutic 
drugs  are  used  at  appropriate  levels 
established  by  medical  practitioners  and 
care  is  taken  to  monitor  undesired  "side 
effects."  safety  will  not  be  materially 
compromised.  Indeed,  in  many  cases, 
control  of  the  underlying  disorder  will 
produce  net  safety  benefits. 

However,  when  individuals  make 
non-medical  use  of  controlled 
substances,  they  often  use  illegal 
("illicit")  drugs  that  have  unacceptable 
mind-altering  and  function-altering 
characteristics.  Similarly,  when 
individuals  self-administer  legal  ("licit") 
drugs  for  non-medical  purposes,  or 
without  proper  medical  supervision, 
adverse  effects  may  result. 

Drugs  and  Their  Effects 

Controlled  substances  are  classified 
by  pharmacological  properties  as — 

•  Narcotics,  such  as  the  opiate-based 
drugs; 

•  Central  nervous  system  (CNS) 
depressants,  such  as  the  barbiturates, 
tranquilizers,  or  methaqualone: 

•  CNS  stimulants,  such  as  cocaine 
and  amphetamines; 

•  Hallucinogens,  such  as  LSD  and 
PCP;and 

•  Cannabis  (marijuana  derivatives). 
All  controlled  substances  have  a 

potential  for  abuse,  and  many  have  a 
high  potential  for  dependence.  The 
effects  of  these  drugs  vary  to  some 


extent  by  dosage,  subject,  frequency  of 
use,  route  of  ingestion,  and  pattern  of 
use.  An  individual  drug  user  may  be 
affected  differently  by  the  same  dosage 
on  different  occasions  as  a  result  of 
degree  of  fatigue,  physical  disorders, 
biorhythms,  acquired  tolerance,  and 
other  factors. 

It  is  important  to  note  that  the  effects 
of  drugs  on  human  performance  are  not 
limited  to  a  perceived  "high"  or  other 
immediate  mind-altering  sensation 
experience  by  the  user.  Instead,  drug 
effects  are  complex  and,  in  many  cases, 
long-lived.  They  include — 

•  Acute  effects,  including  the  often 
sought-after  change  of  mental  state  and 
physiological  changes; 

•  /4/ter-effect8.  from  individual  doses 
or  series  of  doses; 

•  Chronic  effects  from  prolonged  use, 
which  may  include  profound 
biochemical  changes  and  changes  in 
cognitive  functions;  and 

•  Withdrawal  effects  when  a  drug- 
dependent  individual  ceases  use  of  the 
drug.  All  of  these  potential  effects  are  of 
concern  with  respect  to  transportation 
safety,  yet  only  the  acute  effects 
correlate  to  some  extent  in  time  with 
body  fluid  concentrations  of  the 
impairing  substance:  and  for  most  drugs 
that  correlation  is  imperfect. 

Perceived  Dangers  of  Drugs  in 
Transportation 

The  potential  detrimental  effects  of 
drugs  on  performance  are  not  a  matter 
of  speculation.  There  is  a  broad 
consensus  among  transportation 
companies,  employees  and  related 
professionals  that  the  use  of  alcohol  and 
the  non-medical  use  of  controlled 
substances  are  not  consistent  with 
safety.  Increasingly,  knowledgeable 
safety  professionals  in  transportation 
are  coming  to  realize  that  "off-duty  use" 
and  "on-duty  use"  are  not  distinct 
categories  warranting  entirely  separate 
consideration,  but  are  instead  facets  of 
an  overall  picture — i.e.,  fitness  for  duty 
involving  sensitive  safety  and  security- 
related  functions.  Although  there  are 
differences  of  opinion  among 
transportation  safety  experts  concerning 
appropriate  countermeasures,  the  need 
for  effective  countermeasures  is  almost 
universally  acknowledged. 

Experimental/Clinical  Data 

A  growing  body  of  information  related 
to  drug  effects  on  safety  has  influenced 
the  opinion  held  by  those  in  the 
transportation  industry  concerning  the  ~ 
effects  of  drug  use  on  the  industry. 
Numerous  behavioral  studies  and 
extensive  clinical  experience  have 
established  the  fact  that  controlled 
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substances  can  powerfully  alter  the 
capacity  of  human  beings  to  respond 
appropriately  to  their  environment. 

The  following  considers  how  drugs 
adversely  affect  safety.  Since  each 
human  being  is.  biologically,  a  unique 
and  whole  organism,  any  such 
discussion  will  suffer  from 
incompleteness,  on  the  one  hand,  and  an 
absence  of  total  analytical  integration, 
on  the  other.  However,  the  available 
literature  does  offer  useful  information 
that  can  be  placed  in  the  appropriate 
context  and  that  can  guide  the 
formulation  of  public  policy.  Among 
other  sources,  this  discussion  draws 
heavily  on  a  draft  study  prepared  by  the 
Transportation  Systems  Center  of  the 
Department  of  Transportation.  A  copy  of 
that  report  (Sussman,  Salvatore,  Huntley 
and  Hobbs.  "Data  Available  on  the 
Impact  of  Drug  Use  on  Transportation 
Safety,"  April  17, 1987)  will  be  placed  in 
the  docket  of  this  rulemaking. 

Drug  effects  can  be  analyzed  in 
experimental  studies  from  the  point  of 
view  of  their  impact  on  particular 
human  faculties.  These  faculties  are.  of 
course,  merely  aspects  of  human 
performance  capabilities,  and 
experimental  studies  often  involve  tasks 
that  may  call  on  more  than  one  faculty. 
"Sensory  function"  refers  to  the  ability 
of  an  individual  to  detect,  feel,  identify, 
discriminate  between,  and  recognize 
objects  and  conditions.  Visual  acuity 
and  perception  are  the  sensory  functions 
whose  impairment  would  be  most 
detrimental  to  the  safe  functioning  of  a 
transportation  employee.  "Motor 
performance"  is  also  important  to  the 
safe  functioning  of  an  employee.  This 
involves  the  ability  to  make  timely, 
accurate,  and  steady  control 
movements,  and  includes  both  simple 
and  complex  reaction  time,  as  well  as 
tracking  and  steadiness. 

"Vigilance"  describes  another  ability 
necessary  to  safe  performance. 
"Vigilance"  is  the  term  used  to  describe 
the  ability  of  an  individual  to  detect  and 
respond  to  extremely  infrequent  signals 
provided  as  a  part  of  a  low  event  or 
boring  task.  Maintaining  attention  and 
alertness  is  important  for  all 
transportation  operators,  particularly 
during  night  operations.  Finally, 
"cognitive  functions"  are  of  importance 
to  safe  operation.  This  refers  to  the 
ability  to  classify,  store,  intergrate  and 
recall  information.  Judgment,  memory, 
proclivity  for  risk-taking,  and  the  ability 
to  manage  multiple  tasks  are  areas  of 
particular  concern  for  transportation. 

The  available  evidence  indicates  that 
all  controlled  substances  tend,  to  a 
greater  or  lesser  degree,  to  affect 
adversely  one  or  more  of  the  faculties 
critical  to  safe  conduct  of  transportation 


and  transportation-related  duties.  In 
some  cases,  acute  effects  may  be  of 
greatest  concern,  while  with  other  drugs 
the  primary  hazards  may  relate  to  after 
effects  and  chronic  effects.  Some 
individuals  may  be  unimpaired  by  some 
drugs  at  some  dosages  with  respect  to 
certain  faculties  relevant  to 
performance.  Indeed,  in  certain  discrete 
settings  CNS  stimulants  may 
temporarily  enhance  the  ability  of  an 
individual  to  sustain  attention  (as  an 
acute  effect).  However,  when  the  full 
range  of  effects  is  considered,  no 
controlled  substance  can  be  eliminated 
as  a  source  of  significant  concern. 

Narcotics  are  among  the  drugs  having 
the  highest  potential  for  abuse  and 
dependence,  and  use  of  narcotics  is 
therefore  unlikely  to  be  limited  to  off- 
duty  hours.  Narcotics  dull  the  perception 
of  external  and  internal  stimuli  and  tend 
to  induce  a  feeling  of  pleasant  lethargy. 
These  drugs  can  adversely  affect  motor 
performance,  as  well  as  vigilance. 
Although  there  is  no  extensive  body  of 
literature  on  the  effects  of  narcotics  on 
tasks  common  to  transportation, 
standard  therapeutic  practice  requires 
warning  that  narcotics  should  not  be 
used  by  transportation  or  heavy 
equipment  operators  except  where  side 
effects  have  been  determined  and  then 
only  under  strict  medical  supervision. 

CNS  depressants  include  a  variety  of 
compounds  that  reduce  sensitivity  to 
stimuli,  slow  information  processing, 
and  impair  the  ability  of  the  user  to 
concentrate  or  focus  attention. 
Behavioral  studies  of  the  acute  effects  of 
CNS  depressants  have  demonstrated 
decline  of  motor  performance,  including 
tracking  skills,  simple  reaction  time,  and 
choice  reaction  time.  Depressants  may 
adversely  affect  sensory  functions  such 
as  signal  recognition  and  cognitive 
functions  such  as  short-term  memory 
and  information  processing. 

Experimental  evidence  also  shows 
that  after-effects  of  depressant  use 
(hangovers)  can  impair  performance. 
Further,  most  CNS  depressants  have  a 
high  dependency  potential,  and  severe 
withdrawal  symptoms  can  result  if  use 
is  discontinued  suddenly.  Since  the 
timing  of  withdrawal  symptoms  is  not 
always  predictable,  the  cessation  of  use 
by  a  depressant-dependent  person  can 
result  in  loss  of  control  over  a 
transportation  vehicle  or  task.  Instances 
of  severe  withdrawal  from  alcohol, 
involving  convulsions  and  loss  of 
control,  have  been  reported  in  the 
aviation  context;  and  withdrawal  from 
other  CNS  depressants  presents  risks  of 
equal  gravity. 

CNS  stimulants  such  as  cocaine  and 
amphetamines  tend  to  increase  mental 
activity,  responsiveness  to  external 


stimuli,  and  in  some  cases  restore 
concentration  to  fatigued  individuals. 
These  apparently  benign  qualities  make 
stimulants  (particularly  amphetamines) 
attractive  "operational"  drugs  (taken  in 
an  effort  to  sustain  or  enhance 
performance),  as  well  as  so-called 
"recreational  drugs."  The  non-regulated 
stimulant  caffeine  is  taken  for  similar 
purposes. 

However,  powerful  stimulants  do  not 
avoid  fatigue,  but  only  postpone  it  and 
thereby  compound  its  severity.  Side 
effects  may  include  restlessness, 
increased  anxiety,  and  confusion. 
Transportation  employees  may  rely 
upon  the  drug  for  periods  which  go 
beyond  its  period  of  effectiveness, 
resulting  in  the  sudden  onset  of  deep 
sleep.  Sustained  reliance  on 
amphetamines  may  result  in  toxic 
effects  such  as  paranoia  and  delirium, 
since  increasing  doses  are  needed  to 
offset  developing  tolerance.  While  it  is 
widely  held  that  stimulants  do  not 
produce  true  physical  dependence,  it  is 
also  recognized  that  they  can  induce  a 
strong  psychological  dependence. 

Recent  experience  with  cocaine  has 
confirmed  the  dependency-producing 
character  of  that  drug,  its  potent 
psychoactivity,  its  ability  to  induce 
seizures  after  a  single  dose,  and  its 
ability  to  produce  psychosis  after 
chronic  use.  See.  e.g..  Cocaina'^ 
Pharmacology.  Effects,  and  Treatment 
of  Abuse,  Research  Monograph  Series. 
No.  50  (National  Institute  on  Drug  Abuse 
1984).  Reports  of  drug  experiences 
suggest  strongly  that  cocaine  use  may 
promote  risk-taking  and  cause  the  user 
to  over-estimate  his  degree  of  control. 
Cocaine  is  not  an  attractive 
"operational"  drug  because  of  its  short 
duration,  but  use  by  an  employee  prior 
to  reporting  for  work  may  result  in 
depression  or  exacerbate  fatigue, 
leaving  the  employee  pooriy  equipped  to 
undertake  a  full  work  day.  Because 
dependency  on  cocaine  may  manifest 
itself  abruptly  after  a  long  period  of 
apparently  successful  "occasional"  use, 
the  cocaine  abuser's  private 
"recreation"  may  become  a  matter  of 
public  safety  concern  at  any  time 
without  warning. 

Although  no  experimental  studies 
reflecting  effects  of  stimulants  over  an 
extended  time  period  have  been 
reported,  clinical  experience  suggests 
that  these  substances  have  a  significant 
potential  for  producing  behavioral 
changes  Inimical  to  safety,  particularly 
when  used  in  high  concentrations  or 
over  a  long  period  of  time. 

Hallucinogens  are  ingested  for  the 
specific  purpose  of  inducing  euphoria 
and  a  distortion  of  time  and  space. 


These  drugs  generally  produce 
relaxation  and  a  shortened  attention 
span.  Hallucinogens  have  not  been  the 
subject  of  responsible  scientific  research 
involving  human  subjects  because  of 
their  capacity  to  produce  psychotic 
reactions.  Use  of  hallucinogens  is  of 
particular  concern,  since  they  may 
trigger  mental  distrubances  that  can  last 
for  extended  periods  or  recur  without 
warning. 

Marijuana  is  sometimes  classified  as 
a  hallucinogen  but  has  properties  that 
warrant  its  separate  treatment.  As  the 
most  popular  illicit  drug  of  abuse, 
marijuana  was  once  viewed  by  many 
Americans  as  a  mild  and  relatively 
harmless  substance.  However,  as  the 
potency  of  marijuana  available  on  the 
illicit  market  increased  and  a  large 
segment  of  the  population  gained 
experience  on  its  use.  it  became    , 
apparent  that  marijuana  had  emeiged  as 
a  major  public  health  and  safety  risk. 

By  1980,  it  could  be  said  that 
marijuana  impairs  learning  ability  and 
interferes  with  complex  psychomotor 
performance,  including  driving. 
Marijuana  Research  Findings:  1980. 
Research  Monograph  Series  No.  31 
(National  Institute  on  Drug  Abuse).  In 
addition,  marijuana  became  more 
widely  recognized  as  a  threat  to  health. 
Institute  of  Medicine,  National  Academy 
of  Sciences,  Marijuana  and  Health 
(National  Academy  Press  1982). 

According  to  the  experimental  studies, 
marijuana  affects  such  sensory 
functions  as  visual  acuity,  signal 
detection,  and  balance  or  standing 
steadiness.  Motor  performance  on  flight 
similator  tasks  was  adversely  affected, 
as  were  tracking  tasks  and  pursuit  rotor 
tracking.  Closed-course  and  city  driving 
tests  both  indicated  reduced  driving 
precision,  some  of  which  the  Institute  on 
Medicine  (Id.  at  118)  assessed  as 
indicating  impairment  of  judgment  as 
well  as  care  handling  skills. 

Laboratory  studies  have  also 
demonstrated  reduced  vigilance  in 
signal  detection  tasks.  Studies 
evaluating  cognitive  functions  indicate 
that  marijuana  may  reduce  risk  taking, 
but  also  show  that  marijuana  reduces 
performance  in  divided  attention 
situations. 

Recent  research  has  suggested  the 
possibility  of  next-day  after  effects  from 
marijuana  that  may  reduce  performance 
on  complex  divided  attention  tasks. 
Yesavage,  Leirer,  Denari  and  HoUister, 
"Carry-Over  Effects  of  Marijuana 
Intoxication  on  Aircraft  Pilot 
Performance:  A  Preliminary  Report" 
[Am.  J.  Psychiatry  142: 1325-1329  (1985)). 
Some  experts  also  believe  that  the 
accumulation  of  cannabinoids  in  the 
body  through  chronic  use  may  produce 


adverse  effects  that  do  not  abate  at  any 
time  while  the  marijuana  habit  is 
sustained.  Since  marijuana  metabolites 
have  been  identified  at  low  levels  in  the 
urine  for  as  long  as  77  days  after 
cessation  of  heavy  and  chronic  use,  the 
possibility  of  significant  chronic  effects 
cannot  be  excluded.  See  Ellis.  Mann. 
Judson,  Schramm  and  Tashchian, 
"Excretion  Patterns  of  Cannabinoid 
Metabolites  After  Last  Use  in  a  Group  of 
Chronic  Users"  [Clin.  Pharmacol.  Ther. 
38:573-578  (1985)). 

In  summary,  drugs  in  each  of  the 
classes  of  controlled  substances  have 
mind  and  function-altering  effects  on  the 
human  subject.  Recent  research 
involving  several  widely-used  drugs 
vividly  illustrates  the  correlation  among 
clinical  data,  theoretical  pharmacology, 
and  performance  on  transportation- 
related  tasks.  Smiley,  Moskowitz,  and 
Ziedman,  "Effects  of  Dnjgs  on  Driving", 
DHHS  Publication  No.  (ADM)  85-1386 
(National  Institute  on  Drug  Abuse  and 
National  Highway  Traffic  Safety 
Administration  1985).  Smiley,  et  ai, 
examined  the  effects  of  secobarbital  and 
diazepam  (CNS  depressants),  marijuana 
and  alcohol  in  a  complex,  blind  study 
using  a  driving  simulator.  The  study 
measured  performance  on  a  variety  of 
driving  tasks,  including  stop  or  swerve 
decisions,  tracking,  passing,  and 
maintaining  distance  at  two  dosage 
levels  for  each  drug.  The  results 
revealed  differences  in  particular  effects 
and  performances  on  individual  phases 
of  the  study.  However,  when  the  data 
were  combined  the  authors  concluded 
as  follows: 

Secobarbital,  diazepam,  marijuana,  and 
alcohol  were  all  found  to  impair  performance 
of  a  variety  of  simulated  driving  tasks.  Drug 
levels  tested  for  secobarbital  and  diazepam 
were  therapeutic  doses;  the  marijuana  doses 
were  considered  moderate  to  strong  by  the 
subject  population  used;  the  alcohol  effects 
were  reported  for  levels  up  to  and  slightly 
above  the  legal  limit.  No  clear-cut  differences 
in  the  pattern  of  effects  were  found  among 
the  drugs  tested.  All  drugs  impaired 
perceptual-motor  skills  (e.g..  tracking,  speed 
and  headway  control),  perceptual  tasks 
where  response  time  and  detection  ability 
were  measured,  and  decisionmaking  tasks. 

Id.  at  19  (emphasis  supplied).  This 
research  suggests  that  the  subtle 
differences  in  the  way  certain  drugs 
affect  human  functions  may  be  less 
important  than  the  overall  disordering 
effect  of  those  drugs  on  the  user's  ability 
to  respond  to  the  complex  challenges 
posed  by  the  transportation 
environment. 

Finally,  as  noted  above,  many  of  the 
detrimental  effects  of  drugs  relate  not  so 
much  to  the  toxic  or  acute  action  of  the 
drug  when  it  may  be  found  in  high 


concentrations  in  the  blood  stream,  but 
rather  the  chronic  or  cumulative  action 
of  the  drug  on  the  body  and  the  mind. 
Much  of  this  long-term  impairment  of 
the  organism  is  poorly  understood,  but 
what  is  known  is  a  source  of  concern. 

Epidemiological  Studies 

The  optimal  approach  to  evaluating 
the  effects  of  drugs  on  safety  would 
include  a  program  to  ascertain  the 
presence  of  drug  use  in  an  adequate 
sample  of  accidents  and  the 
development  of  good  data  on  the 
incidence  of  drug  use  in  the  same 
population.  By  this  means  it  would  be 
possible  to  ascertain  the  relative  risk 
presented  by  the  drug  user  in  relation  to 
the  non-user.  Stated  differently,  it  would 
be  possible  to  ascertain  whether  the 
user  was  over-represented  in  the 
relevant  population.  Over  a  period  of 
years,  analysis  of  this  kind  has 
permitted  the  Department  of 
Transportation,  through  its  National 
Highway  Traffic  Safety  Administration, 
to  determine  the  role  of  alcohol  in 
highway  accidents. 

A  variety  of  methodological  problems 
make  such  an  undertaking  for  other 
drugs  difficult,  if  not  ultimately 
impossible.  Dnig  abuse  incidence  is 
known  to  vary  to  a  considerable  extent 
by  the  demographics  of  the  population, 
and  the  various  regulated  transportation 
modes  employ  workforces  that  are  not 
of  the  same  composition.  Thus,  any 
study  would  have  to  discriminate 
carefully  by  transportation  mode. 

In  recent  years,  a  variety  of 
countermeasures  have  been  attempted 
to  address  drug  abuse  in  transportation. 
Some  of  these  have  had  positive  effects, 
and  no  doubt  some  of  these  effects  have 
waned  with  the  passage  of  time.  This 
likely  volatility  in  drug  abuse  incidence 
creates  a  moving  target,  making 
comparisons  of  relative  risk  very 
difficult. 

Further,  when  focused  on  a  relatively 
small  population  within  an  industry,  any 
attempt  to  measure  drug  use  incidence 
among  those  involved  in  accidents  will 
itself  likely  affect  drug  use  incidence, 
since  detection  will  produce  some 
degree  of  general  deterrence.  Until 
recently,  incidence  of  drug  use  among 
those  involved  in  accidents  has  not  been 
determined  on  a  routine  basis,  and 
adequate  data  is  not  yet  available  from 
the  initial  efforts  to  make  appropriate 
comparisons,  even  if  incidence  of  use  in 
the  general  population  were  reliably 
determined. 

Proceeding  in  the  absence  of  an 
incidence/over-representation  study  is 
difficult,  at  best.  Those  most  popular 
illicit  drugs,  marijuana  and  cocaine,  are 
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eliminated  from  the  blood  very  quickly 
after  last  use.  While  alcohol  is 
somewhat  readily  distinguished  as  to 
likely  involvement  by  use  of  blood 
alcohol  levels,  the  very  complex  effects 
of  other  drugs  make  a  blood 
concentration  approach  less  useful. 
Attempts  to  obtain  good  post-accident 
toxicology  are  only  now  beginning  to 
provide  data  that  may,  in  combination 
with  careful  field  investigations,  provide 
sufficient  anecdotal  evidence  to 
evaluate,  at  least  on  a  qualitative  basis, 
the  true  involvement  of  drugs  in 
transportation  accidents. 

However,  the  limited  epidemiological 
data  that  do  exist  suggest  that  the 
inferences  drawn  from  experimental  and 
clinical  data  are  warranted.  A  study  of 
440  fatally  injured  young  California 
drivers  detected  alcohol  in  70  percent  of 
the  drivers,  marijuana  in  37  percent,  and 
cocaine  in  11  percent.  Each  of  24  other 
drugs  was  detected  in  fewer  than  5 
percent  of  the  fatally  injured  group. 
Although  only  alcohol  could  be  clearly 
"associated  with  crash  responsibility" 
within  the  limitations  of  the  available 
data,  the  authors  concluded  that  the  role 
of  marijuana  in  automobile  crashes 
needs  further  investigation.  Williams, 
Peat,  Crouch.  Wells,  and  Finkle.  "Drugs 
in  Fatally  Injured  Young  Male  Drivers" 
[Public  Health  Reports  100:19-25  (1985)). 
A  detailed  study  of  497  drivers  injured 
in  motor  vehicle  accidents  and  treated 
in  a  Rochester,  New  York,  hospital 
found  that  38  percent  of  the  drivers  had 
alcohol  or  another  drug  in  their  systems. 
Alcohol  was  found  in  25  percent, 
marijuana  in  9.5  percent,  and 
tranquilizers  in  7.5  percent.  Culpability 
was  determined  for  accident  causation 
from  police  reports  and  interviews. 
Alcohol  showed  the  highest  culpability 
rate  (74  percent  at  high  BAG),  but 
marijuana  users  also  had  a  high 
culpability  rate  of  53  percent,  in  contrast 
to  drug-free  drivers  (34  percent).  The 
culpability  rate  for  tranquilizer  users 
was  less  than  that  of  drug-free  drivers, 
and  the  blood  levels  determined  were 
consistent  with  therapeutic  doses  which 
suggests  that  the  use  of  prescription 
medications  is  not  per  se  hazardous. 
These  results  were  considered 
conservative,  since  drivers  were  not 
required  to  provide  blood  samples,  and 
many  refused.  However,  the  relatively 
small  number  of  drivers  surveyed 
permitted  the  authors  to  determine 
culpability  at  a  level  deemed 
statistically  significant  only  for  alcohol. 
Terhune  and  Fell,  "The  Role  of  Alcohol, 
Marijuana,  and  Other  Drugs  in  the 
Accidents  of  Injured  Drivers",  NHTSA 
Technical  Report  DOT-HS-e06-181 
(Revised-March  1982). 


Both  of  the  foregoing  studies  noted  a 
substantial  number  of  cases  in  which 
drug  use  was  combined  with  alcohol 
use.  The  polydrug  phenomenon  both 
suggests  the  hazard  of  relying  on 
countermeasures  directed  exclusively  to 
alcohol  and  complicates  the  evaluation 
of  drug  involvements.  This  dilemma  is 
particularly  critical  when  it  is 
considered  that  employed  drug  abusers 
may  elect  to  use  drugs  other  than 
alcohol  on  the  job  precisely  for  the 
purpose  of  avoiding  detection. 

Conclusions 

The  full  extent  of  drug  effects  and  the 
dose-response  characteristics  of 
individual  drugs  on  particular  subjects  is 
the  subject  of  continuing  study.  Such 
study  could  be  expected  to  continue 
indefinitely,  even  if  the  pharmacopeia 
were  a  closed  class  and  a  steady  stream 
of  new  compounds  were  not  being 
introduced  into  licit  and  illicit 
marketplaces  on  a  daily  basis.  But  the 
fact  that  continuing  study  is  warranted 
does  not  mean  that  no  other  action  is 
appropriate.  It  is  important  to  draw 
reasonable  conclusions  from  the 
available  data  that  can  help  to  protect 
the  public  safety. 

The  only  responsible  conclusion  that 
can  be  drawn  from  available  evidence  is 
that  the  non-medical  use  of  controlled 
substances  among  transportation 
employees  in  sensitive  safety  and 
security-related  functions  constitutes  a 
clear  threat  to  the  public  safety.  The 
threat  flows  from  the  after-effects, 
chronic  effects,  and  withdrawal  effects 
of  these  substances,  as  well  as  the  more 
heavily-researched  acute  affects.  Any 
set  of  countermeasures  must  therefore 
encourage  drug  abusers  in  the  subject 
populations  to  abate  their  habits  or  seek 
treatment  for  their  chemical 
dependencies,  as  appropriate. 

Jurisdiction 

The  two  primary  statutes  under  which 
RSPA  administers  the  pipeline  safety 
program  are  the  Natural  Gas  Pipeline 
Safety  Act  of  1968  (NGPSA),  as 
amended  (49  App.  U.S.C.  1671  et  seq.), 
and  the  Hazardous  Liquid  Pipeline 
Safety  Act  of  1979  (HLPSA),  as  amended 
(49  App.  U5.C.  2001  et  $eq.).  Under  both 
statutes,  RSPA  develops  and 
implements  minimum  Federal  safety 
standards  for  operators  of  natural  gas, 
liquefied  natural  gas,  and  hazardous 
liquid  pipelines.  RSPA  also  regulates 
operators  of  offshore  gas  gathering  lines 
under  the  Hazardous  Materials 
Transportation  Act  (49  App.  U.S.C.  1801 
et  seq.).  In  the  case  of  interstate 
pipelines,  enforcement  is  performed  by 
the  Federal  Office  of  Pipeline  Safety 
(OPS).  In  the  case  of  intrastate  pipelines. 


enforcement  is  performed 
predominantly  by  the  State  enforcement 
personnel.  In  the  latter  case,  pursuant  to 
statutory  authorization  and  upon  filing 
an  annual  certification  with  the 
Department,  a  State  enforces  the 
Federal  standards  adopted  by  the  State 
under  its  independent  regulatory 
authority.  If  adopted,  these  proposed 
rules  would  become  part  of  the  Federal 
pipeline  safety  regulations,  49  CFR  Parts 
192, 193,  and  195.  and  would  in  turn  be 
adopted  by  and  enforced  by  the  States 
with  respect  to  the  intrastate  pipelines 
under  their  jurisdiction. 

Authority  to  implement  drug 
education,  awareness  and  testing 
programs  is  derived  from  the  broad 
authority  granted  in  the  above  cited 
statutes,  "niis  authority  is  applicable  to 
various  aspects  of  pipeline  facilities 
affecting  pipeline  safety,  including 
"design,  installation,  inspection, 
emergency  plans  and  procedures, 
testing,  construction,  extension, 
operation,  replacement,  and 
maintenance  of  pipeline  facilities."  49 
App.  U.S.C.  1672  and  2002.  Under  this 
authority.  OPS  can  set  qualifications, 
such  as  experience  and  training,  for 
pipeline  personnel.  In  fact,  OPS  has  set 
technical  qualification  requirements  for 
welders. 

The  proposed  rule  will  take  the 
obvious  next  step  by  establishing 
standards  for  ensuring  that  operator 
personnel  directly  affecting  the  safety  of  ■ 
pipeline  transportation  are  tree  of  drug 
induced  impairment  that  may  affect  the 
safety  of  the  pipeline. 

Goals  of  Testing 

The  objective  of  drug  testing  is  to 
ensure  a  drug-free  transportation  system 
environment  which  will  enhance  overall 
safety  and  assure  public  confidence.  A 
drug-free  environment  means  that  an 
individual  covered  by  these  proposals 
may  not  have  drugs  in  his  or  her  system 
at  levels  above  certain  test  limits  at  any 
time.  If  drugs  are  discovered  in 
quantities  above  those  limits, 
individuals  may  face  the  possibility  of 
losing  their  right  to  perform  the  specific 
sensitive  safety  and  security-related 
functions  for  which  drug  testing  is 
required.  Thus,  even  if  an  individual 
uses  drugs  "off  duty",  if  the  evidence  of 
the  use  remains  in  the  system  above  the 
established  levels  during  "on-duty" 
hours,  it  would  require  action  under  this 
rule.  The  implementation  of  drug  testing 
would  serve  as  a  deterrent  to  drug  use 
by  inducing  employees  to  seek  help 
based  on  fear  of  detection  through  drug 
testing.  Employees  who  are  voluntarily 
imdergoing  rehabilitation  would,  in  all 
likelihood,  be  subject  to  a  special  testing 


schedule  contained  in  their 
rehabilitation  program  in  place  of  the 
random  tests  which  would  be  appUcable 
to  employees  in  general. 

Additionally,  implementation  of  drug 
testing  would  enable  RSPA  to  collect 
data.  Currently,  very  Uttle  data  exists 
evidencing  the  extent  of  drug  abuse  in 
the  pipeline  transportation  industry.  A 
random  sampling  program  would  enable 
the  Office  of  Pipeline  Safety  to  collect 
statistically  valid  and  representative 
data  on  usage  and  extent  of  usage  in  the 
pipeline  industry.  RSPA  would  collect, 
consider,  and  evaluate  data  on  such 
things  as  age  and  occupational  position 
of  users,  and  type  of  drugs  used.  This 
data  would  enable  RSPA  to  assist  the 
industry  in  more  effectively  combatting 
substance  abuse  through  rehabilitation, 
further  education,  training,  and  testing 
programs.  The  RSPA  is  very  interested 
in  receiving  any  additional  data  on  the 
use  of  controlled  substances  by  pipeline 
personnel. 

Overview  of  the  Proposed  Drug  Program 

A  drug  program  would  be  established 
by  pipeline  operators  for  individuals 
who  perform  specific  sensitive  safety 
and  security-related  functions.  Pipeline 
operators  covered  by  these  proposals 
would  include  all  operators  subject  to 
regulation  under  either  49  CFR  Parts  192, 
193,  or  195.  except  for  master  meter 
operators.  This  includes  small  municipal 
gas  systems.  This  rule  does  not  propose 
to  cover  master  meter  operators  since 
they  do  not  usually  perform  the 
functions  traditionally  considered  as 
operating  or  maintaining  a  pipeline.  The 
gas  distribution  company  is  responsible 
for  the  operational  characteristics  of  the 
pipeline  system.  Therefore,  the  types  of 
incidents  that  would  arise,  such  as  leaks 
or  explosions,  would  not  be  prevented 
by  the  drug  testing  of  master  meter 
operators.  Comments  are  requested  as 
to  whether  this  approach  is  valid.  RSPA 
also  invites  comments  as  to  what 
methods  might  be  used  to  facilitate  the 
inclusion  of  other  small  operators  in  the 
program  and  whether  all  other  small 
operators  should  be  required  to  develop 
and  implement  a  drug  abatement 
program.  Commenters  who  believe  that 
the  proposed  rule  should  not  cover  such 
entities,  either  in  whole  or  in  part, 
should  explain  the  basis  for  their  views 
and  describe  how  they  would  define 
small  operators  for  this  purpose. 

The  proposed  drug  program  would  be 
composed  of  two  parts:  the  first  part 
would  be  testing  for  drugs  to  detect 
users  and  to  deter  future  drug  use;  the 
second  part  would  be  an  ongoing  and 
active  "preventive"  program  that  would 
offer  Employee  Assistance  Program 
services  including  rehabilitation. 


education,  and  training.  The  two  parts  of 
the  program  are  complementary  and 
mutually  supportive  because  the 
problem  of  drug  abuse  must  be 
addressed  from  several  perspectives. 
Pipeline  operators  would  test,  or  ensure 
that  the  contractors  test,  individuals 
who  directly  or  indirectly  perform 
specified  sensitive  safety  and  security- 
related  functions  for  those  operators  for 
prohibited  drug  levels  above  limits  set 
by  the  proposed  rule.  These  individuals 
would  generally  include  a  large  portion 
of  an  operator's  operation  and 
maintenance  staff  (including  operator 
contractor  employees).  Comments  are 
requested  as  to  whether  pipeline 
inspectors  who  are  employed  by  the 
States  should  be  subject  to  drug  testing. 

Under  the  proposed  drug  program,  the 
operator  would  be  required  to  conduct 
the  following  types  of  testing:  pre- 
employment  testing  for  all  applicants  for 
safety-related  jobs;  post-accident  testing 
for  employees  or  contractor  employees 
directly  involved  in  an  accident;  random 
testing;  and  testing  based  on  reasonable 
cause.  The  test  regimen  would  include 
an  initial  test  followed  by  a  more 
specific  confirmation  test  if  the  initial 
test  were  positive.  This  testing  would  be 
required  to  be  carried  out  according  to 
the  HHS  guidelines.  Each  operator 
would  be  required  to  make  sure  that  any 
testing  conformed  to  these  guidelines. 
Failure  by  the  employer  to  do  so.  like 
any  failure  by  a  regulated  party  to 
comply  with  a  RSPA  safety  rule,  makes 
the  employer  subject  to  RSPA 
enforcement  action,  including  civil 
penalties. 

Under  the  proposed  rule,  employers 
would  have  120  days  from  the  effective 
date  of  the  final  rule  in  which  to  develop 
a  drug  plan.  Under  Parts  192  and  195,  the 
drug  plan  would  be  required  to  be 
incorporated  into  the  operator's 
operating  and  maintenance  plan  (O&M 
Plan).  Under  Part  193.  the  drug  plan 
would  be  required  to  be  incorporated 
into  the  operator's  persoimel  health 
plan.  The  drug  plan  would  be  required 
to  be  implemented  180  days  after  the 
plan  is  incorporated  into  the  O&M  or 
personnel  health  plan. 

Several  Administrations  within  the 
Department  of  Transportation  have 
developed  proposed  rules  that  would 
mandate  drug  testing,  and  would  require 
that  drug  programs  formulated  in  the 
private  sector  be  submitted  to  them  for 
approval  prior  to  being  implemented. 
RSPA  invites  comments  on  whether  it  is 
necessary  as  well  as  feasible  to  require 
that  drug  programs  mandated  by  the 
proposed  rule  be  submitted  to  RSPA  for 
approval.  One  possible  solution  is  to 
require  the  plans  to  be  submitted  and  to 


have  them  go  into  effect  a  set  number  of 
days  after  their  submission  unless  RSPA 
determines  that  they  are  inadequate  and 
notifies  the  submitter  of  the  inadequacy. 
RSPA  also  invites  comments  on  whether 
employers  should  have  the  flexibiUty  to 
develop  company-specific  drug 
abatement  programs  and  submit  such 
programs  to  RSPA  for  approval  in  lieu  of 
following  the  RSPA-proposed  program. 
RSPA  is  also  interested  in  comments  on 
ways  in  which  the  policy  behind  this 
NPRM  can  be  achieved  through 
procedures  or  programs  without  the 
need  for  detailed  regulatory 
requirements. 

An  Employee  Assisted  Program  (EAP) 
is  an  important  component  of  the 
proposed  drug  program.  Minimum 
requirements  for  rehabilitation, 
education,  and  training  have  been 
included  in  the  proposed  rule  and  are 
discussed  below,  lliis  proposed  rule 
would  not  prohibit  employers  &t)m 
adopting  and  enforcing  additional  or 
more  stringent  procedures  which  are  not 
inconsistent  with  the  proposed  rule. 
However,  under  certain  circumstances 
and  alternatives  as  discussed  infra,  an 
employee,  other  than  a  temporary 
employee,  may  not  be  disciplined  or 
fired  upon  receipt  of  their  first  positive 
drug  test,  if  the  individual  agrees  to 
participate  in  an  EAP. 

The  issue  of  testing  for  alcohol  is  not 
included  in  this  rulemaking.  Alcohol 
testing  is  not  being  proposed  because 
the  two  preferred  methods  of  testing  an 
individual  for  the  presence  of  alcohol 
are  by  breath  analysis  and  by  drawing 
blood.  It  tests  were  run  for  alcohol  and 
for  drugs,  two  different  types  of  tests 
(blood  alcohol  concentration  and 
urinalysis)  would  have  to  be  conducted 
since  urinalysis  has  been  chosen  as  the 
method  by  which  drugs  would  be  tested 
for.  This  would  greatly  complicate  the 
process  as  well  as  increase  costs.  Also, 
the  blood  test  method  generally  is 
considered  to  be  a  more  invasive 
procedure.  Finally,  it  is  easier  to  identify 
someone  who  abuses  alcohol  and 
reports  for  work  impaired  than  someone 
who  uses  drugs. 

Who  Would  Establish  a  Drug  Program 

Both  the  NGPSA  and  the  HLPSA  place 
the  responsibility  for  compliance  with 
safety  regulations  on  the  pipeline 
operator.  In  enforcement,  RSPA  has 
consistently  taken  this  position  and  held 
the  operator  responsible  for  compliance 
even  when  the  operator  contracts  out 
part  or  all  of  its  sensitive  safety  and 
security-related  functions.  Therefore,  it 
is  reasonable  to  place  the  responsibility 
for  testing  on  the  operator  to  ensure  that 
all  individuals  who  perform  sensitive 
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safety  and  security-related  functions  for 
the  operator  are  dirug-free.  Operators 
would  be  required  to  include  a  drug 
testing  plan  conforming  to  the  proposed 
rule  in  Uieir  operating  and  maintenance 
or  their  personnel  health  plans.  The 
operator  may  provide  in  its  contract 
with  a  contractor  that  the  testing, 
training,  and  rehabilitation  required  by 
its  drug  testing  plan  be  carried  out  by 
the  contractor.  However,  the  operator 
would  remain  responsible  for  ensiuing 
that  the  tenns  of  iU  drujj  testing  plan  are 
complied  with.  In  addition,  the  operator 
would  remain  responsible  for  ensuring 
that  employees  who  fail  a  drug  test  do 
not  perform  sensitive  safety  and 
security-related  functions  until 
successful  rehabilitation  has  taken 
place.  Finally,  the  operator  would  have 
to  ensure  that  the  contractor  would 
allow  access  by  the  operator,  by  RSPA, 
and  by  State  Pipeline  Safety 
Representatives,  to  property  and  records 
kept  by  the  contractor  for  the  purpose  of 
monitoring  the  operator's  compliance 
with  the  proposed  rule.  This  raises 
privacy  questions  that  are  discussed 
below. 
Who  Would  Be  Tested 

Under  the  proposed  rule,  all 
employees  performing  sensitive  safety 
and  security-related  functions  would  be 
tested.  These  functions  might  include 
welding,  radiography,  dispatching, 
pressure  testing,  joining  plastic  pipeline, 
security  and  emergency  response. 
Comments  are  requested  as  to  how 
"sensitive  safety  and  security-related" 
functions  should  be  defined,  and  which 
specific  functions  should  trigger  the 
testing  requirement  Commenters 
addressing  these  issues  should  provide 
empirical  evidence  to  support  their 
comments. 

What  Drags  Would  Be  Tested  For 

The  proposed  rule  would  require  that 
during  eadi  test  required  by  the  rule,  the 
presence  of  marijuana,  cocaine,  opiates, 
amphetamines,  and  nhencyclidine  (PCP) 
be  tested  for.  In  reasonable  cause  or 
post-accident  testing,  the  employer  may 
test  for  any  substance  specified  in 
Schedtde  I  or  II  of  the  Controlled 
Substances  Act.  21  U.S.C.  801.812  (1981 
&  1987  Cum.  PP.).  RSPA  invites 
comments  as  to  which  additional  drugs, 
if  any.  should  be  '^eluded.  Commenters 
should  also  provide  cost  and  benefit 
data  regarding  any  additional  drug 
groups. 

What  Metfiod  Would  Be  Used 

RSPA  proposes  to  require  chemical 
testing,  urinalysis,  to  verify  that 
individuals  performing  sensitive  safety 
and  security-related  functions  in 


pipeline  transportation  are  drug  free. 
Urinalysis  was  chosen  on  the  basis  of 
cost,  simplicity  in  taking  samples,  and 
effectiveness  of  testing  equipment  and 
procedures.  Specimen  collection  and 
testing  would  be  conducted  as  provided 
in  the  Department  of  Health  and  Human 
Services  Scientific  and  Technical 
Guidelines  for  Drug  Testing  Programs 
(HHS  Guidelines). 

Whan  Testing  Would  Be  Conducted 
RSPA  is  proposing  that  operators 
conduct  four  types  of  testing:  (1)  Before 
employment,  (2)  after  an  accident.  (3)  at 
random,  and  (4)  based  on  reasonable 
cause.  RSPA  is  not  proposing  periodic 
testing  because  the  pipeline  industry 
does  not  have  periodic  physical 
examinations.  These  types  of  testing, 
each  specific  to  certain  cimmistances, 
together  form  a  part  of  a  deterrent  or 
preventive  drug  program.  The  types  of 
testing  are  described  as  follows: 

1.  Pn-emphyment  testing  would  be 
required  of  all  applicants  for  specified 
sensitive  safety  and  security-related 
positions.  The  purpose  of  testing 
applicants  is  two-fold:  One.  it  would 
convey  a  clear  message  that  the 
employer  is  serious  about  establishing 
and  maintaining  a  dnig-free 
environment;  and  two.  it  would  help 
indentify  those  who  are  either  addicted 
to  or  so  dependent  upon  drugs  that  they 
cannot  abstain  from  drug  use.  All  tests 
that  produce  positive  results  for  drags 
would  be  confirmed  using  a  method  of 
testing  as  specked  in  the  HHS 
guidelines.  Ai^licants  would  be 
informed  that  tests  will  be  conducted  to 
determine  the  presence  of  drugs. 
Although  pre-employment  testing  would 
not  necessarily  identify  those 
individuals  who  temporarily  abstain  to 
avoid  detecti<Mi,  it  would  help  to  ensure 
that  habitual  abusers  are  not  selected 
for  sensitive  and  security-related 
positions.  An  applicant  would  not  be 
hired  after  receiving  a  confirmed 
positive  test  Applicants  could  withdraw 
an  application  after  a  confirmed  positive 
test  and  the  record  of  the  test  would  be 
destroyed. 

2.  Post-accident  testing.  Employees 
who  perform  sensitive  safety  and 
security-related  functions  as  described 
in  the  proposed  rule,  and  whose 
performance  of  that  function  is  directly 
related  to  an  accident,  would  be 
required  to  provide  a  urine  sample  for 
drug  testing  under  the  proposed  rule.  An 
employee  involved  in  an  accident  would 
be  selected  for  testing  based  on  a 
decision  made  by  the  operator  or 
authorized  government  personnel  (e.g.. 
inspectors)  that  such  testing  is 
necessary.  The  employer  or  government 
official  must  consider  the  extent  of  an 


individual's  involvement  in  the  accident 
when  selecting  employees  for  testing. 

3.  Random  (or  Random  Sampling) 
testing  is  expected  to  be  the  primary 
method  used  in  the  drug  program  to 
deter  drug  use.  Random  testing  can  be 
an  extremely  effective  method  for 
decreasing  drug  use  because  abstinence 
from  continued  use  is  the  only  way  to 
prepare  for  an  unannounced  test  The 
success  of  random  drug  screening  has 
been  demonstrated  in  various  programs. 
The  United  States  Coast  Guard 
implemented  a  random  testing  program 
for  its  uniformed  personnel  which  led  to 
a  75  percent  decrease  in  drug  use  over  a 
five-year  period.  RSPA  requests 
commenters  to  address  whether  the 
experience  of  uniformed  personnel  in 
the  Coast  Guard  program  is  a  valid 
indicator  of  bow  pipeline  employees 
would  respond  to  a  similar  program. 

Random  testing  avoids  potential  bias 
toward,  and  selective  harassment  of.  an 
employee  because  every  employee  has 
an  equal  chance  for  selection  at  any 
time.  Random  selection  is  usually 
accomplidied  through  scientifically 
accepted  methods  sudi  as  the  use  of  a 
random-number  table  or  computer- 
based,  random-number  generator.  Both 
methods  select  individuals  by  matdiing 
these  randomly  selected  numbers 
against  an  employee's  social  security 
number  or  payroll  account  number.  With 
random  testing,  abstinence  is  the  only 
alternative  to  possible  detection.  Using 
a  true  random  selection  basis, 
employees  selected  for  each  weekly  or 
monthly  increment  would  be  returned  to 
the  poll  of  those  eligible  for  testing  and 
would  be  subject  to  reselection.  The 
vulnerability  for  reselection  deters  drug 
abuse  because  an  individual  selected 
early  in  the  testing  cycle  would  still  be 
subject  to  testing  throughout  die 
remainder  of  the  year  and  would  still 
risk  detection  if  he  or  she  used  drugs 
after  the  first  test  One  feature  of  this 
plan  is  that  some  employees  might  not 
be  selected  at  all  and  others  coiUd  be 
selected  more  than  once  a  year.  In 
addition,  although  surprise  is  an 
essential  feature  of  a  true  random 
testing  program,  when  an  employee  is 
located  in  a  remote  location  and  must  be 
transported  some  distance  to  provide  a 
sample,  the  element  of  surprise  may  be 
lost  in  many  cases.  RSPA  seeks 
comment  on  how  to  deal  with  these 
problems. 

Random  drug  testing  requires  a 
specific  implementation  plan  to  deter 
drug  use.  llie  proposed  ndes  would 
require  that  up  to  125  percent  of 
employees  performing  specific  sensitive 
safety  and  security-related  functions 
would  be  tested  each  year,  litis  does 
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not  mean  that  testing  would  be  carried 
out  at  the  125%  rate,  but  denotes  a  cap 
upon  the  rate  to  be  chosen.  RSPA 
intends  to  select  an  appropriate  rate 
based  on  effectiveness,  deterrence, 
costs,  and  benefits.  Comments  are 
requested  as  to  what  the  proper 
percentage  should  be  and  data 
supporting  this  view  is  also  requested. 
How  would  di^erent  sampling  rates 
affect  the  numbers  of  drug  users  who 
volunteer  for  rehabilitation  under  each 
of  the  rehabilitation  options?  Is  there 
any  evidence  to  support  alternative 
assumptions  regarding  the  rates  at 
which  drug  users  would  volunteer  for 
rehabilitation?  What  is  the  lowest 
sampling  rate  for  random  testing  that 
would  be  effective  in  deterring  drug 
abuse?  Would  higher  sampling  rates 
result  in  sufficientiy  higher  benefits  to 
Justify  the  costs?  Do  lower  sampling 
rates  necessarily  result  in  lower 
benefits?  Is  reasonable  to  assume  that 
benefits  are  directly  proportional  to  the 
sampling  rate?  Would  the  higher 
sampling  rate  add  sufficient  deterrence 
to  reduce  the  costs  of  and  need  for 
rehabilitation?  Would  a  lower  sampling 
rate  be  more  effective  if  the  severity  of 
the  sanction  is  increased?  RSPA  is  also 
considering  whether  programs  should 
provide  for  adjustment  of  the  minimum 
sampling  rule  based  upon  the  success  of 
the  program.  Although  a  numerical 
target  is  needed  as  a  benchmark  for 
discussion,  in  actual  practice  there  may 
come  a  point  of  sharply  diminishing 
returns  itom  any  set  level  as  the  mix  of 
countermeasures  detects  most  chronic 
substance  abuse  and  deters  casual  use. 
The  testing  program  could  be  designed 
so  that  it  could  be  phased  up  or  down  as 
appropriate  and  in  response  to  the 
pattern  of  results  obtained  through  the 
program.  In  combination  with  post- 
accident  testing  experiences,  the  results 
of  random  testing  would  provide  the 
most  useful  gauge  of  the  need.  RSPA  is 
considering  whether  there  are 
circumstances  under  which  the  program 
should  allow  for  the  level  of  effort  to  be 
increased  or  scaled  back  based  on  a 
method  of  evaluation  stated  in  the  rule 
or,  if  an  approval  process  is  used,  based 
on  individual  applications  and 
specifically  requests  comments  on  this 
issue.  RSPA  also  solicits  comments  on 
whether  companies  that  develop 
exemplary  records  should  be  relieved  at 
some  future  time  itom  some  or  all  of  the 
requirements  of  this  proposal.  As  with 
other  issues,  RSPA  reserves  the  right  to 
make  appropriate  adjustments  in  tiie 
rule  in  response  to  public  comments. 
RSPA  also  requests  comments  as  to 
whether  the  rule  should  contain  a 
provision  allowing  a  company  with  a 


high  level  of  safety  with  regard  to  drug 
use.  demonstrated  over  a  designated 
time  period,  more  latitude  in 
determining  the  application  of  its  drug 
program. 

RSPA  believes  that  an  operator- 
sponsored  program  is  the  most  effective 
form  of  random  testing.  The  operator 
has  an  interest  in  ensuring  that  its 
pipeline  operations  are  conducted  by 
employees  who  do  not  use  controlled 
substances.  The  DOT  is  mandating  that 
pipeline  operators,  as  well  as  operators 
in  other  transportation  modes,  be 
subject  to  random  drug  testing.  This  will 
assist  in  achieving  a  drug-free 
transportation  environment.  We  realize 
that  there  may  be  difficulties  in  applying 
these  types  of  testing  to  small  operators. 
Comment  is  requested  on  the  problems 
inherent  in  such  an  application  and 
solutions  that  would  ensure  an  effective 
random  testing  program  for  small 
operators.  For  example,  could  small 
operators  form  consortiums  to 
implement  random  testing?  RSPA  invites 
comments  as  to  what  methods  might  be 
used  to  facilitate  inclusion  of  small 
entities  in  the  program  and  whether  all 
small  entities  should  be  required  to 
develop  and  implement  a  drug 
abatement  program.  Should  the  rule 
permit  operators,  especially  the  small 
ones,  to  use  a  third  party  to  set  up  and 
maintain  their  drug  testing  program? 
They  could  choose  to  comply  with  the 
rule  through  the  use  of  several  options, 
including: 

(1)  Form  consortiums  made  up  of 
owner  operators  that  would  develop  a 
centrally  administered  random  testing 
program. 

(2)  Form  consortiums,  and  hire  a 
contractor  to  develop  and  implement  a 
random  testing  program. 

(3)  Contract  separately  with  an 
outside  company  that  would  set-up  and 
provide  these  services. 

(4)  Have  existing  industry-related 
groups  (e.g.,  trade  associations)  set-up 
drug  programs  in  which  small  entities 
could  participate. 

(5)  Arrange  to  be  included  as  a  part  of 
a  larger  company's  drug  testing  program. 

4.  Testing  based  on  reasonable  cause 
would  arise  from  either  of  two 
circumstances.  The  first  is  involvement 
in  the  conunission  of  serious  or 
repetitive  errors  in  the  job  environment 
which  fall  short  of  accidents,  but  could 
lead  to  an  accident  and  are  reasonably 
likely  to  be  linked  to  drug  use.  Because 
of  the  subjectivity  of  the  criteria,  at  least 
two  of  the  employee's  supervisory 
personnel  would  have  to  concur  that 
there  is  reasonable  cause  to  believe  that 
an  error  or  errors  have  been  committed. 


that  drug  use  is  indicated,  and  that  the 
employee  should  be  tested. 

Second,  reasonable  cause  testing 
could  be  initiated  on  the  basis  of  a  belief 
that  an  individual  is  using  or  is  under 
the  infiuence  of  a  prohibited  drug  while 
on  duty.  Changes  in  character  or 
behavior  may  be  symptomatic  of  drug 
use.  Such  changes  are  often 
characterized  by  mood  swings  and 
changes  in  appearance,  attitude,  speech, 
and  work  habits.  Because  of  the 
subjectivity  of  the  criteria,  at  least  two 
of  the  employee's  supervisory  personnel 
would  have  to  conciu*  that  there  is 
reasonable  cause  to  believe  that  drug 
use  exists  and  that  the  employee  should 
be  tested.  RSPA  does  not  seek  to  have 
this  fype  of  testing  used  to  harass  an 
employee.  Therefore,  commenters 
should  address  how  to  protect  a 
disfavored  employee  from  potential 
harassment  through  drug  testing.  Should 
there  be  a  limit  to  the  number  of  times 
an  employee  can  be  subjected  to 
reasonable  cause  testing,  in  order  to 
prevent  unwarranted  harassment?  With 
respect  to  this  type  of  reasonable  cause 
for  small  operators,  it  may  not  be 
possible  to  require  two  supervisors. 
Comment  is  requested  concerning 
possible  exemptions  for  small  operators 
from  part  or  all  of  reasonable  cause  drug 
testing.  Commenters  also  should  present 
any  data  on  the  effectiveness  of  any 
existing  programs  that  they  are  aware  of 
which  use  reasonable  cause  or 
suspicion-type  testing. 

Employee  Assistance  Program  (EAP) 

An  employee  assistance  program 
tmder  the  proposed  rule  would  have 
three  components — rehabilitation, 
education,  and  training. 

EAP  Rehabilitation  Program 

The  proposed  rule  would  require 
under  three  of  the  proposed  options,  that 
the  responsible  party  provide  access  to 
an  EAP  Rehabilitation  Program  for 
certain  employees  who  are  not 
considered  to  be  temporary  employees 
under  the  proposed  rule. 

The  operator  may  establish  the  EAP 
as  a  part  of  its  internal  personnel 
services  or  the  employer  may  make 
arrangements  with  an  outside  entity  to 
provide  EAP  services  to  an  employee. 
The  employer  is  not  required  to  pay  for 
the  EAP  Rehabilitation  Program. 
Commenters  should  address:  Who 
should  be  afforded  EAP  services  and 
under  what  circumstances?  What  is  the 
estimated  level  of  voluntary  enrollment 
in  EAP  services  at  sampling  rates  of  125 
percent  and  at  12.5  percent  under  each 
rehabilitation  option? 
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We  believe  that  there  may  be  some 
employees  in  the  industry  whose  normal 
period  of  employment  is  too  short  to 
make  it  practical  to  require 
rehabilitation  and  reemployment.  For 
example,  even  if  a  short-term  hire  tested 
positive  for  drugs,  the  end  of  the 
scheduled  employment  term  might  come 
before  the  completion  of  a  rehabilitation 
program.  Therefore,  we  do  not  propose 
to  require  employers  to  offer  an 
opportimity  for  rehabilitation  to 
temporary  employees  who  are  hired  for 
a  period  of  less  than  90  days.  That  is,  if 
such  employees  test  positive,  they  could 
be  dismissed  immediately. 

However,  we  recognize  that  some 
employees  hired  on  a  "temporary"  basis 
are  actually  reemployed.  Some  of  these 
employees  are  recurring  seasonal  hires, 
others  are  continually  reemployed  at  the 
end  of  each  specified  term.  These 
persons  are  regular  members  of  the 
industry,  and  thus  should  not  be 
excluded  from  the  opportunity  for 
rehabilitation  and  reemployment.  Under 
the  proposal,  an  employee  would  not  be 
considered  temporary  for  the  purposes 
of  rehabilitation,  if  he  or  she  is  eligible 
for  reemployment  by  the  same  employer 
within  00  days  following  the  end  of  the 
employment  term.  We  specifically 
request  comments  on  (1)  the  merits  of 
excluding  temporary  employees  from 
the  opportunity  for  rehabilitation,  and 
(2)  the  definition  of  temporary  employee. 

EAP  Education  Program 

Under  the  proposed  rule  an  EAP 
education  program  would  be  required  to 
include,  at  a  minimum,  the  display  and 
distribution  of  informational  material  on 
the  nature  and  effects  of  drugs,  and  the 
operator's  policy  regarding  drugs  and 
drug  use  in  the  workplace. 

EAP  Training  Program 

Under  the  proposed  rule  each 
operator  would  be  required  to  conduct 
an  EAP  training  program  annually  for  all 
employees.  The  training  program  would 
be  required  to  include  at  least  the 
following  elements:  the  effects  and 
consequences  of  drug  and  alcohol  use 
on  personal  health,  safety,  and  work 
environment;  the  manifestations  and 
behavioral  cues  that  may  indicate  drug 
or  alcohol  use,  and  abuse;  and 
documentation  of  training  given  to 
employees  and  to  the  operator's 
supervisory  personnel.  EAP  training 
programs  for  employees  and  supervisory 
personnel  would  consist  of  at  least  60 
consecutive  minutes  for  each  employee 
and  supervisor  each  year.  Is  60  minutes 
appropriate,  or  is  some  other  period 
justified?  Should  RSPA  specify  the 
minimum  training  time  required?  Once 
all  employees  have  received  training. 


should  the  annual  training  requirement 
apply  only  to  supervisors  and  to  new 
employees? 

Rehabilitation  Options 

The  NPRM  proposes  four  different 
options  concerning  the  circumstances 
under  which  employees  would  be  given 
an  opportunity  to  seek  rehabilitation. 
Under  the  first  option,  an  employee  who 
comes  forward  voluntarily  or  tests 
positive  for  drugs  for  the  first  time 
would  be  eligible  for  rehabilitation 
rather  than  be  discharged.  Once 
rehabilitated,  the  employee  could  be 
reinstated  into  his  or  her  prior  position. 
The  second  option  would  give 
rehabilitation  rights  to  employees  who 
come  forward  voluntarily  or  who  are 
identified  as  drug  users  during  random 
tests,  but  would  not  require  that  the 
same  opportunity  be  afforded  drug  users 
identified  in  post-accident  or  reasonable 
cause  tests;  those  not  afforded  the  right 
to  rehabilitation  could  be  discharged.  In 
the  third  option,  only  volunteers  could 
claim  rehabilitation  rights.  Anyone 
testing  positive  for  drugs  could  be  fired 
immediately.  Under  the  fourth  option, 
rehabilitation  would  not  be  mandated. 
The  operator  would  be  able  to  decide 
what  its  policy  regarding  rehabilitation 
would  be.  In  all  cases,  of  course, 
employers  would  be  free  to  offer  more 
rehabilitation  options  than  the 
minimums  we  propose.  Thus,  for 
example,  an  employer  could  voluntarily 
offer  two  chances  at  rehabilitation 
rather  than  one.  On  the  other  hand,  the 
proposed  rule  does  not  require  the 
employer  to  offer  an  opportunity  for 
rehabilitation  to  a  repeat  offender,  to 
persons  not  currently  employed  by  the 
employer  who  fail  a  preemployment 
test,  to  persons  who  have  been  found  to 
use  illicit  drugs  on  the  job,  or  to  persons 
who  refuse  to  take  a  required  drug  test. 

Each  of  these  approaches  has  its  own 
merits.  For  example,  the  broad 
rehabilitation  program  that  would  be 
provided  by  the  first  option  is  likely  to 
maximize  the  benefits  to  society,  by 
ensuring  that  more  drug  users  will  get 
the  help  they  need.  If  users  are  simply 
fired,  they  may  lose  access  to,  and 
perhaps  incentive  to  use,  rehabilitation 
services,  and  they  will  continue  to  be 
drug  users.  However,  it  could  be  argued 
that  employees  who  are  found  to  be 
drug  users  through  post-accident  or 
reasonable  cause  tests  are  less 
deserving  of  an  opportunity  for 
rehabilitation.  Unlike  reasonable  cause 
or  post-accident  testing,  random  testing 
is  not  triggered  by  an  event  that 
provides  a  particularized  basis  for 
inquiry  as  to  the  fitness  of  a  given 
employee.  Further,  it  is  not  accompanied 
by  blood  testing  or  a  blood  test  option, 


an  investigation  technique  that  can  yield 
information  more  specific  to  current 
fitness.  Therefore,  there  may  be  good 
reason  to  ofi'er  abatement  or 
rehabilitation  only  to  employees  whose 
drug  use  is  identified  by  self-referral  or 
random  testing.  The  third  alternative  is 
to  require  no  program  of  rehabilitation 
and  abatement  following  a  positive  test. 
This  alternative  is  likely  to  be  lower  in 
direct  costs,  because  rehabilitation 
would  only  be  required  for  employees 
who  seek  it  voluntarily,  but  for  the  same 
reason  this  alternative  might  produce 
less  in  societal  benefits.  Finally,  not 
mandating  rehabilitation  may  provide 
the  most  fiexibility  to  labor  and 
management  to  determine  the  need  for 
and  shape  of  any  rehabilitation  program. 
It  also  could  provide  deterrence  to  drug 
use  and  thus  may  yield  large  benefits 
with  low  costs.  Commenters  should 
address  whether  this  alternative  would 
be  effective  for  the  pipeline  industry. 
How  would  this  alternative  affect  the 
deterrence  value  of  the  proposal?  What 
impact  would  it  have  on  the  costs  and 
benefits?  Would  not  requiring 
rehabilitation  foster  other  approaches  to 
combating  drug  usage. 

What  are  the  estimated  costs  of 
individual  EAP  rehabilitation  services 
under  each  rehabilitation  option?  To 
what  extent  would  each  of  the  four 
alternatives  raise  or  lower  costs  and 
benefits?  Is  it  reasonable  to  assume  that 
more  drug  users  would  self-identify 
under  Options  3  and  4  than  under  either 
of  the  other  two  options?  Are  the  costs 
of  required  rehabilitation  programs 
warranted  by  the  reduction  in  societal 
costs  resulting  from  drug  abuse?  Which 
of  these  or  other  alternatives  offers  the 
greatest  benefits  at  the  lowest  cost?  We 
are  especially  interested  in  comments 
on  how  to  implement  opportujiities  for 
rehabilitation  among  smaller  operators. 

Individuals  who  successfully  complete 
an  EAP  Rehabilitation  Program  and 
wish  to  be  retained  in  sensitive  safety 
and  security-related  positions  would  be 
required  to,  at  a  minimum,  have  two 
unannounced  drug  tests  in  the  twelve 
months  following  the  completion  of  an 
EAP.  The  specific  time  of  the  test  would 
be  left  to  the  discretion  of  the  operator. 
However,  the  time  period  between  the 
positive  drug  test  event  before  entrance 
into  an  EAP  and  the  first  post-EAP  test 
would  be  required  to  be  sufficient  to 
ensure  that  the  post-EAP  test  was  not 
identifying  the  drug  use  incident 
previously  identified.  Failure  to  comply 
with  post-EAP  drug  testing  would  be 
cause  for  termination. 
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Privacy 

We  specifically  request  public 
comment  on  what,  if  any,  procedures 
and  safeguards  we  should  prescribe  to 
assure  adequate  protection  of  the 
privacy  of  the  persons  being  tested.  We 
are  particularly  concerned  with  the 
circumstances  under  which  test  results 
would  be  given  to  persons  other  than 
the  employer  and  the  employee.  For 
example,  should  test  results  be 
submitted  to  a  prospective  future 
employer?  If  so,  there  would  appear  to 
be  several  ways  in  which  such  data 
could  reach  the  future  employer.  The 
data  could  be  given  at  the  request  of  the 
future  employer,  at  the  discretion  of  the 
employer  conducting  the  test,  or  at  the 
request  of  the  employee.  A  subsequent 
employer  could  require  that  an  applicant 
either  disclose  prior  drug  test  results  or 
give  the  employer  permission  to  obtain 
prior  drug  tests  results  as  a  condition  of 
employment.  Another  option  we  are 
considering  is  authorizing  the  release  of 
test  results  to  future  employers  only  in 
specified  circumstances,  such  as  cases 
where  the  employee  had  been 
discharged  for  refusing  to  undergo 
rehabilitation  or  had  failed  a  second  test 
after  rehabilitation.  In  addition  to  future 
employers,  other  individuals  may  want 
access  to  the  results  of  drug  tests 
conducted  under  this  rule.  RSPA  could 
prohibit  access  to  test  results  by  the 
general  public,  including  the  news 

media.  Moreover,  other  government 
agencies  may  want  the  data  for 
statistical,  regulatory,  or  law 
enforcement  purposes.  We  request 
comments  on  whether  we  can  and 
should  prohibit  access  to  the  results  of 
the  drug  program  to  individuals  other 
than  the  employer  and  the  employee. 

The  potential  for  release  of  data  may 
also  complicate  the  issue  of  an 
employee's  right  to  contest  the  results  of 
a  test.  A  urine  sample  that  had  been 
subject  to  tampering  could  unjustly  end 
an  employee's  career  even  with  another 
employer,  and  it  might  be  necessary  to 
permit  the  employee  to  challenge  the 
integrity  of  the  test  procedure.  We  invite 
comments  on  what  procedures  should 
be  adopted  and  whether  the  types  of 
procedures  afforded  an  employee  should 
vary,  depending  upon  the  consequences 
of  a  positive  test. 


We  would  also  like  interested  persons 
to  discuss  whether  any  final  rule  based 
on  those  proposals  should  treat  the 
privacy  issue  of  pre-employment  tests 
differently  from  random  or  reasonable 
cause  tests.  Should  we  mandate  the 
destruction  of  the  results  of  pre- 
employment  tests  for  persons  not  hired? 
If  not,  what  access  should  be  allowed  to 
them? 

RecordkeeiHiig 

Related  to  the  issue  of  privacy  is  the 
issue  of  what  records  should  be  kept 
The  proposed  rule  would  require  that 
each  operator  maintain  a  record 
concerning  the  results  of  its  drug  testing 
program.  This  record  would  summarize 
and  coordinate  information  on  the 
following  topics  for  each  type  of  testing 
required:  1.  The  functions  performed  by 
the  employees  tested;  2.  the  prohibited 
drugs  that  were  used  by  employees;  3. 
the  ultimate  disposition  in  each  case 
(e.g.,  rehabilitation,  termination);  4.  the 
age  of  each  employee  who  tested 
positive  for  prohibited  drugs;  and  5.  the 
number  of  employees  tested.  This  raises 
privacy  concerns.  Should  we  distinguish 
between  general  statistical  data  (the 
total  number  of  positive  tests  at  a 
company  in  a  month  or  year)  and 
particularized  data  (name-specific  data). 
Small  operators  who  employ  few 
individuals  will  have  difficulty 
concealing  the  identity  of  individuals 
tested  under  the  proposed  drug  program. 
Since  small  operators  will  have  fewer 
individuals  to  test  in  any  given  time 
period,  even  seemingly  neutral 
statistical  data  would  result  in 
identification  of  an  individual  employee 
who  was  dismissed  as  a  result  of  a 
confirmed  positive  test  result.  This 
potential  problem  may  be  exacerbated  if 
we  require  that  only  a  small  percentage 
of  employees  be  tested  each  year. 

The  proposed  rule  would  require  that 
the  operator  or  an  entity  contracting 
with  the  operator,  permit  RSPA  and 
State  Pipeline  Safety  Representatives  to 
have  access  to  the  record.  We  request 
comments  on  what  type  of  records 
should  be  kept,  including  whether 
records  should  be  kept  of  the  number  of 
times  an  employee  has  been  tested  and 
found  negative  for  drugs.  This  would 
enable  operators  to  evaluate  the 


effectiveness  of  their  programs  and  to 
make  appropriate  modifications.  Should 
employers  keep  records  of  pre- 
employment  positive  tests?  If  records 
are  to  be  kept,  for  how  long  should  they 
be  retained? 

Regulatory  Impact 

Economic  Summary 

RSPA  has  prepared  a  Draft  Evaluation 
of  the  economic  impact  of  this  proposal, 
which  is  available  for  review  in  the 
docket  The  following  is  a  summary  of 
the  preliminary  industry  cost  impact  and 
benefit  evaluation  for  the  proposed  rules 
to  require  pipeline  operators  to  have  a 
drug  program  for  employees  who 
perform  sensitive  safety  and  security- 
related  functions.  RSPA  has  analyzed 
the  first  three  alternatives  concerning 
rehabilitation  for  costs  and  benefits 
using  125  percent  and  12.5  percent 
annual  sampling  rates  for  random 
testing.  Under  the  first  option,  an 
employee  who  comes  forward 
voluntarily  or  tests  positive  for  illicit 
drug  use  for  the  first  time  would  be 
eligible  for  rehabilitation.  The  second 
option  would  a^ord  rehabilitation  rights 
to  employees  identified  as  illicit  drug 
users  during  random  tests,  but  would 
not  require  employers  to  afford  the  same 
opportunity  to  drug  users  identified  in 
post-accident  or  reasonable  cause  tests. 
Under  the  third  option,  only  volunteers 
who  self  identify  would  be  afforded 
rehabilitation  rights.  RSPA  has 
estimated  that  first  year  costs 
associated  with  the  drug  program  would 
range  from  a  low  of  $3.5  million  under 
the  third  option  at  a  12.5  percent 
sampling  rate  to  a  high  of  $31.5  million 
under  the  third  option  at  a  125  percent 
sampling  rate. 

As  shown  in  a  June  1984  U.S. 
Department  of  Health  and  Human 
Services  report  entitled  "Economic 
Costs  to  Society  of  Alcohol  and  Drug 
Abuse  and  Mental  Illness:  1980",  the 
economic  cost  to  sociefy  at  large  from 
drug  abuse  is  estimated  to  be  $66  billion 
annually. 

The  1988  GAO  Report  cited  a 
Research  Triangle  Institute  study. 
"Economic  Costs  to  Society  of  Alcohol 
and  Eh-ug  Abuse  and  Mental  Illness", 
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which  estimated  that  the  economic  cost 
of  drug  abuse  to  the  United  States 
during  1983  was  $59.7  billion.  This  study, 
prepared  for  the  Alcohol.  Drug  Abuse 
and  Mental  Health  Administration 
(ADAMHA),  estimated  "the  costs  of 
drug  abuse  to  society  for 
crime  .  .  ..  reduced  productivity, 
treatment,  and  other  items.  The  estimate 
did  not  include  items  such  as  social 
costs  (e.g.,  family  conflict,  suicide]  and 
the  value  of  the  illicit  drugs  consumed." 
A  copy  of  the  GAO  report  has  been 
placed  in  the  docket.  As  RSPA  obtains 
other  data  on  drug  use,  it  will  place  that 
date  in  the  docket. 

The  estimated  116.500  employees  in 
the  pipeline  industry  covered  by  these 
proposals  represent  approximately  .05 
percent  of  the  United  States  population 
of  236,000.000.  Thus,  if  these  proposals 
induce  current  drug  users  in  the  pipeline 
industry  to  abandon  drug  use.  RSPA 
estimates  that  there  would  be  a  savings 
to  society  of  $33  million. 

Furthermore,  RSPA  has  determined 
that  the  maximum  annual  beneHt  of 
preventing  pipeline  accidents  due  to 
human  error  (including  drug  abuse) 
would  be  $24.9  million.  RSPA 
specirically  invites  comment  on  its  Draft 
Evaluation,  including  its  analysis  of 
annual  costs  and  benefits.  Commenters 
should  be  aware  that  other  operating 
administrations  within  the  Department 
of  Transportation  also  are  proposing 
drug  testing  programs.  Elsewhere  in 
today's  Federal  Register  are  NPRMs 
issued  by  the  Urban  Mass 
Transportation  Administration  and  the 
Coast  Guard.  In  addition,  the  Federal 
Aviation  Administration  published  an 
NPRM  in  the  Federal  Register  on  March 
14. 1988  (53  FR  8368);  the  Federal 
Railroad  Administration's  NPRM  was 
published  on  May  10, 1988  (53  FR  16640); 
and  the  Federal  Highway 
Administration  published  its  NPRM  on 
June  14. 1988  (53  FR  22268).  Each  of 
these  rulemakings  addresses  the  costs 
and  benefits  of  the  proposals  and  are 
generally  consistent  with  one  another.  In 
some  instances,  however,  and  generally 
as  a  result  of  differences  in  the 
industries  affected,  the  assumptions 
differ  from  those  discussed  in  this 
proposed  rulemaking.  Obviously, 
changes  in  assumptions  could  affect  the 
costs  and  benefits.  Because  of  the  nature 
of  some  industries,  costs  for  similar 
elements  also  may  vary  or  could  vary 
enough  to  warrant  sensitivity  analyses. 
Other  changes  in  assumptions,  such  as 
test  costs  or  rehabilitation  costs,  also 
can  have  an  effect  on  the  analysis. 
Commenters  may  find  it  helpful  to 
review  the  notices  of  proposed 
rulemaking  or  the  economic  analyses 


prepared  by  the  other  operating 
adniinistrations.  Comparisons  may  aid 
commenters  in  reviewing  data  on  this 
proposal  and  in  formulating  comments. 
In  reviewing  the  economic  analysis  and 
the  basic  assumptions  made, 
commenters  should  address  specific 
areas  where  there  agree  or  disagree  with 
the  assumptions  and  the  basis  for  the 
comment.  Commenters  are  directed  to 
the  other  rulemakings  and  their 
assumptions  as  a  source  of  information 
in  submitting  comments.  A  copy  of  each 
of  the  documents  has  been  placed  in  the 
docket. 

Regulatory  Flexibility  Determination 

These  proposed  rules  would  apply  to 
all  entities  subject  to  RSPA's  jurisdiction 
under  Parts  192, 193  or  195.  other  than 
operators  of  master  meter  systems. 
Operators  or  master  meter  systems 
constitute  the  bulk  of  small  businesses 
or  other  small  entities  that  operate  gas 
pipeline  systems.  There  are  few.  if  any. 
small  entities  that  operate  hazardous 
liguid  pipeline  subject  to  Part  195  or 
liquefied  natural  gas  facilities  that  are 
subject  to  Part  193.  Therefore,  I  certify 
that  pursuant  to  Section  60S  of  the 
Regulatory  Flexibility  Act,  these 
proposed  rules  will  not.  if  adopted  as 
final  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

Paperwork  Reduction  Act 

The  proposed  rules  would  require, 
under  49  CFR  192.605. 193.2711.  and 
195.402  that  the  operator  develop  plans 
and  maintain  records  on  its  drug  testing 
program,  and  provide  RSPA  and  State 
pipeline  officials  with  access  to  those 
plans  and  records.  In  accordance  with 
the  Paperwork  Reduction  Act  of  1980 
(P.L.  96-511),  these  information 
collection  requirements  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval.  Persons 
desiring  to  comment  on  these 
information  collection  requirements 
should  submit  their  comments  to:  Office 
of  Regidatory  Policy,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Washington,  DC  20503; 
Attention:  RSPA  Desk  Officer.  A  copy  of 
these  comments  should  also  be 
submitted  to  the  RSPA  Docket  as 
indicated  above  under  "Aooncss." 

Federalism  Implications 

RSPA  has  reviewed  the  proposals  in 
this  Notice  in  light  of  the  Federalism 
considerations  set  forth  in  Executive 
Order  12612.  Although  the  proposals 
relate  to  requirements  that  would  have 
to  be  adopted  by  States  participating  in 
the  Federal-State  relationships 
prescribed  in  the  NGPSA  and  the 


HLPSA.  the  impact  of  those 
requirements  based  upon  currently 
available  information  would  not  be 
substantial.  In  addition.  RSPA  does  not 
expect  that  those  requirements  would 
have  a  substantial  direct  effect  on  the 
relationship  between  the  national 
government  and  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Accordingly,  preparation 
of  a  Federalism  Assessment  under 
Executive  Order  12612  is  not  warranted. 

Significance 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291.  However,  they 
are  significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979)  because  they  concern  a  matter  on 
which  there  is  substantial  public 
interest. 

List  of  Subjects 

49  CFR  Part  192 

Pipeline  safety.  Operation, 
Maintenance,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  193 

LNG  facility.  Operation,  Maintenance. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  195 

Pipeline  safety.  Hazardous  liquids. 
Operation,  Maintenance,  Reporting  and 
recordkeeping  requirements. 

Request  for  Public  Comment 

RSPA  proposes  to  amend  Parts  192. 
193.  and  195  of  Title  49.  Code  of  Federal 
Regulations,  as  set  forth  below.  RSPA 
solicits  comments  on  all  aspects  of  the 
proposed  rule  and  the  data  and  analysis 
advanced  in  explanation  of  the 
proposed  rules,  whether  through  written 
submissions,  or  participation  at  the 
public  hearings,  or  both.  RSPA  may 
make  changes  in  the  final  rule  based  on 
comments  received  in  response  to  this 
notice. 

Issued  in  Washington,  DC  on  June  29. 1986. 
M.  Cyntliia  Douglass, 

Administrator. 

PART  192-4AMENDED] 

In  consideration  of  the  foregoing. 
RSPA  proposes  to  amend  49  CFR  Part 
192  as  follows: 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1671  and  1804: 
and  49  CFR  1.53. 


2.  Section  192.603  would  be  amended 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

S  192.603    General  provisions. 

(c)  No  operator  may  knowingly  allow 
the  performance  of  any  function 
specified  in  Part  D  of  Appendix  E  to  this 
part  by  any  individual  who: 

(1)  Fails  a  drug  test  as  defined  in 
Appendix  E,  and  fails  to  successfully 
complete  rehabilitation  as  defined  in 
Appendix  E,  Section  Vn. 

(2)  Refuses  to  take  a  drug  test  required 
under  Appendix  E  by  the  operator's  drug 
testing  program,  or 

(3)  Has  a  prohibited  drug  in  his  or  her 
system. 

3.  Section  192.605  would  be  amended 
by  adding  new  a  paragraph  (f)  to  read  as 
follows: 

§192.605    Essentials  Of  operating  and 
maintenance  plan. 
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(f)  A  drug  testing  program  meeting  the 
requirements  prescribed  in  Appendix  E 
to  this  part,  except  that  an  operator  of  a 
master  meter  system,  as  defined  by  49 
CFR  191.3  of  this  subchapter,  is  not 
required  to  have  such  a  program  for  that 
system. 

4.  A  new  Appendix  E  would  be  added 
at  the  end  of  Part  192: 

Appendix  E— Drug  Testing  Program 

This  appendix  contains  the  standards  for, 
and  components  of,  a  drug  testing  program 
required  by  this  part. 

/.  Definitions. 

For  the  purposes  of  this  appendix: 

"Accident"  means  an  incident  as  defined  in 
49  CFR  191.3. 

"Employee"  is  a  person  who  performs 
either  directly  or  by  contract,  a  function 
listed  in  section  II  of  this  appendix  for  a 
pipeline  operator. 

"Failing  a  drug  test"  means  that  the 
confirmation  test  result  shows  positive 
evidence  of  the  presence  of  a  prohibited  drug 
in  an  employee's  system. 

"HHS  Guidelines"  Drug  testing  programs 
subject  to  the  requirements  of  this  Part  shall 
be  operated  consistent  with  the  "Scientific 
and  Technical  Guidelines  for  Federal  Drug 
Testing  Programs  and  Standards  for 
Certification  of  Laboratories  Engaged  in 
Urine  Drug  Testing  for  Federal  Agencies" 
published  by  the  Department  of  Health  and 
Human  Services  [53  FR  11970,  April  11, 1988). 
Drug  testing  programs  governed  by  the 
requirements  of  this  Part  shall  use  only  drug 
testing  laboratories  certified  by  the 
Department  of  Health  and  Human  Services 
under  the  guidelines.  These  guidelines  are 
available  for  inspection  and  copying  at 
RSPA,  Department  of  Transportation.  400 
Seventh  Street,  SW..  Washington.  DC  20590, 
Room  8417. 

"Passing  a  drug  test"  means  that  initial 
testing  or  confirmation  testing  does  not  show 


evidence  of  the  presence  of  a  prohibited  drug 
in  an  employee's  system  at  levels  above 
those  prescribed  in  section  III  of  this 
appendix. 

"Prohibited  drug"  means  a  substance 
specified  in  Schedule  I  or  Schedule  II  of  the 
Controlled  Substances  Act,  21  U.S.C.  801.812 
(1981  ft  1987  Cum.P.P.),  unless  the  drug  is 
tieing  used  as  authorized  by,  and  in 
accordance  with,  a  legal  prescription  or 
exemption  under  Federal,  State,  or  local  law. 

//.  Employees  Who  Must  be  Tested 

Employees  who  perfomis  for  an  operator 
sensitive  safety  and  security-related 
ftinctions  must  he  tested  pursuant  to  the 
operator's  drug  testing  program. 

///.  Substances  for  Which  Testing  Must  be 
Conducted 

Each  operator  shall  test  a  specimen  from 
each  employee  who  perform  a  function  listed 
in  section  U  of  this  appendix  for  evidence  of 
marijuana,  cocaine,  opiates,  amphetamines, 
and  phencyclidine  (PCP)  during  each  test 
required  by  section  IV  of  this  appendix  in 
conformity  with  the  HHS  Guidelines.  An 
operator  may  test  for  any  prohibited  drug  in 
confonnity  with  the  HHS  Guidelines  in  a 
post-accident  or  reasonable  cause  test. 

IV.  Types  of  Drug  Testing  Required 

Each  operator  shall  conduct  the  following 
types  of  testing: 

A.  Pre-employment  testing.  No  operator 
may  hire,  or,  in  the  case  of  a  person  who  is 
hired  by  a  contractor,  allow  the  use  of,  any 
person  to  perform  a  function  Usted  in  section 
II  of  this  appendix  unless  the  applicant 
passes  an  initial  test  or  confirmation  test 
specified  in  the  HHS  Guidelines.  If  an  initial 
test  is  positive,  confirmation  testing  as 
specified  in  the  HHS  Guidelines  must  be 
done.  The  operator  shall  advise  an  applicant 
that  pre-employment  testing  will  be 
conducted  to  determine  the  presence  of  any 
prohibited  drug  in  the  applicant's  system.  If 
the  applicant  fails  the  confirmation  test,  the 
applicant  shall  not  be  hired.  The  applicant 
may  withdraw  his  or  her  application  for 
employment  and  the  operator  shall  not 
disclose  the  failure  or  the  results  of  a  failed 
test  to  any  person. 

B.  Post-accident  testing.  Each  operator 
shall  test  a  specimen  collected  from  each 
employee  who  performs  a  function  listed  in 
section  II  of  this  appendix  and  whose 
performance  of  that  function  is  directly 
related  to  an  accident. 

C.  Random  testing.  Each  operator  annually 
shall  collect  a  specimen  from,  and  test 
randomly,  up  to  125  percent  of  all  employees 
who  perform  a  function  listed  in  section  II  of 
this  appendix.  The  operator  shall  select 
employees  for  random  testing  using  a  random 
number  table  or  a  computer-based  number 
generator  which  is  matched  with  an 
employee's  social  security  number,  payroll 
identification  number,  or  other  appropriate 
identification  number. 

D.  Testing  based  on  reasonable  cause. 
Each  operator  shall  test  a  specimen  collected 
from  each  employee  who  performs  a  function 
listed  in  section  II  of  this  appendix  and  who 
is  involved  in  the  commission  of  serious  or 
repetitive  errors  which  could  lead  to  an 
accident  and  which  may  be  linked  to  drug 


use.  At  least  two  of  the  employee's 
supervisors  shall  substantiate  and  concur  in 
the  determination  that  there  is  reasonable 
cause  to  beUeve  that  drug  use  is  indicated  in 
the  commission  of  an  error  or  errors,  and  that 
the  employee  should  be  tested.  In  addition,  if 
at  least  two  of  the  employee's  supervisors 
substantiate  and  concur  in  the  determination 
that  there  is  reasonable  cause  to  believe  tliat 
the  employee  is  using  prohibited  drugs,  on  the 
basis  of  physical  indications  of  probable 
intoxication  (e.g..  the  employee's  speech  or 
physical  appearance),  the  employer  should 
test  the  employee. 

V.  Specimen  Collection  and  Testing 
Procedures 

Each  operator  must  confonn  to  the  HHS 
Guidelines  during  collection,  and  initial  and 
confirmation  testing  of  specimens. 

VI.  Employee  Assistance  Program  fEAPJ 

A  EAP  Rehabilitation  Program— Option  1. 
1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

a.  Each  employee,  who  is  not  a  temporary 
employee,  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

b.  Each  employee,  who  is  not  a  temporary 
employee,  who  is  referred  to  an  EAP 
Rehabilitation  Program  as  a  result  of 
receiving  his  or  her  first  positive  confirmation 
drug  test  result. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  pari  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  l>ear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  posf-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  posl-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  2. 
1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

a.  Each  employee,  who  is  not  a  temporary 
employee,  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

b.  Each  employee,  who  is  not  a  temporary 
employee,  who,  as  a  result  of  a  random  drug 
test,  is  referred  to  an  EAP  Rehabilitation 
Program  after  receiving  his  or  her  first 
positive  confirmation  drug  test  result. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
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make  an-angements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  dnig 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  lime  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  3. 
1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

Each  employee,  who  is  not  a  temporary 
employee,  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

2.  The  operator  may  estabhsh  an  EAP 
Rthabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  lest 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post  EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program— Option  4. 
1.  Each  operator  shall  determine  its  policy 
concerning  whether  rehabilitation  will  be 
offered. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  Individuals  who  are  offered  an 
opportunity  for  rehabihtation  provided 
voluntarily  by  the  operator,  who  successfully 
complete  an  EAP  RehabiliUtion  Program  and 
wish  to  be  retained  in  sensitive  safety  and 
security-related  positions,  must,  at  a 
minimum,  have  two  unannounced  drug  tests 
in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  Is  left  to 
the  discretion  of  the  operator.  Fiowever.  the 


time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  should  be  sufficient  to  ensure  that  the 
post-EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified. 

B.  EAP  education  program.  Each  EAP 
education  program  must  include,  at  minimum, 
the  display  and  distribution  of  informational 
material  on  the  nature  and  effects  of  drugs, 
and  the  operator's  policy  regarding  drugs  and 
drug  use  in  the  workplace. 

C.  EAP  training  program.  Each  EAP 
training  program  must  be  conducted  annually 
for  employees.  The  training  program  must 
include  at  least  the  following  elements:  the 
effects  and  consequences  of  drug  and  alcohol 
use  on  personal  health,  safety,  and  work 
environment:  the  manifestations  and 
behavioral  cues  that  may  indicate  drug  or 
alcohol  use  and  abuse:  and  documentation  of 
training  given  to  employees.  EAP  training 
programs  for  employees  must  consist  of  at 
least  60  consecutive  minutes  for  each 
employee  and  supervisor  each  year. 

VII.  Action  That  May  Be  Taken  by  an 
Operator 

An  operator  may  not  discipline  or 
terminate  an  employee  for  drug-related 
causes,  who  is  not  a  temporary  employee,  if 
the  employee  successfully  completes 
rehabilitation  and  receives  a 
recommendation  for  return  to  duty  by  the 
rehabilitation  program  director.  However,  the 
employee  must  be  temporarily  moved  from 
his  or  her  position  until  rehabilitation  is 
successfully  completed,  and  the  required 
recommendation  is  obtained  from  the 
rehabilitation  program  director.  An  operator 
is  not  required  to  offer  rehabilitation  to  an 
employee  who  refuses  a  required  drug  test  or 
to  one  who  has  been  found  to  use  a 
prohibited  drug  while  on  the  job. 

VIII.  Operator's  Drug  Testing  Plan 

A.  Each  operator  shall  include  a  drug 
testing  plan,  which  conforms  to  this 
Appendix  and  to  the  HHS  Guidelines,  in  its 
operating  and  maintenance  plan  by  120  days 
after  the  effective  date  of  this  rule.  The  drug 
testing  plan  must  be  implemented  within  180 
days  after  the  plan  is  incorporated  in  the 
operating  and  maintenance  plan. 

B.  The  plan  must  provide  the  name  and 
address  of  the  laboratory  which  has  been 
selected  by  the  operator  for  analysis  of  the 
specimens  collected  during  the  drug  testing 
program. 

C.  With  respect  to  those  employees  who 
are  hired  by  a  contractor  to  perform  functions 
for  the  operator  specified  in  section  II  of  this 
appendix  pursuant  to  a  contract  with  the 
operator,  the  operator  may  provide  by 
contract  that  the  testing,  training  and 
rehabilitation  required  by  its  drug  testing 
plan  be  carried  out  by  the  contractor 
provided  that:  (1)  The  operator  remains 
responsible  for  ensuring  that  the  terms  of  its 
drug  testing  plan  are  complied  with,  (2]  the 
operator  remains  responsible  for  ensuring 
that  an  employee  who  fails  the  testing  does 
not  perform  any  functions  specified  in  section 
II  until  successful  rehabilitation  has  taken 
place,  and  (3)  the  contractor  shall  allow 
access  to  property  and  records  by  the 


operator,  by  State  Pipeline  Safety 
Representatives,  and  by  RSPA  for  the 
purpose  of  monitoring  the  operator's 
compliance  with  the  requirements  of  this 
appendix. 

IX.  Recording  Results  of  Drug  Testing 
Program 

Each  operator  shall  maintain  a  record  of 
the  results  of  its  drug  testing  program.  Each 
operator  shall  permit  duly  authorized  RSPA 
and  State  Pipeline  Safety  Representatives  to 
have  access  to  the  record.  The  record  shall 
include  the  following  information  categorized 
by  method  of  testing: 

1.  The  functions  performed  by  the 
employees  who  tested  positive  for  prohibited 
drug. 

2.  The  prohibited  drugs  which  were  used 
by  the  employees. 

3.  The  disposition  of  employees  who  failed 
the  test  (e.g.,  termination,  rehabilitation, 
leave  without  pay). 

4.  The  age  of  each  employee  who  failed  a 
drug  test. 

5.  The  number  of  employees  tested. 

PART  193— (AMENDED] 

In  consideration  of  the  foregoing, 
RSPA  proposes  to  amend  49  CFR  Part 
193  as  follows: 

1.  The  authority  citation  for  Part  193 
would  be  revised  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1671  et  seq.\  and 
49  CFR  1.53. 

2.  Section  193.2707  would  be  amended 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 

§  193.2707    Operations  and  maintenance. 

•        *        •        *        • 

(d)  No  operator  may  knowingly  allow 
the  performance  of  any  function 
specified  in  Part  II  of  Appendix  B  to  this 
part  by  any  individual  who: 

(1)  Fails  a  drug  test  as  defined  in 
Appendix  B.  and  fails  to  successfully 
complete  rehabilitation  as  deHned  in 
Appendix  B  Section  VII. 

(2)  Refuses  to  take  a  drug  test  required 
under  Appendix  B  by  the  operator's  drug 
testing  program,  or 

(3)  Has  a  prohibited  drug  in  his  or  her 
system. 

3.  Section  193.2711  would  be  revised 
to  read  as  follows: 

§  193.271 1    Personnel  health. 

Each  cperator  shall  follow  a  written 
plan  to  verify  that  personnel  assigned 
operating,  maintenance,  security,  or  Are 
protection  duties  at  the  LNG  plant  do 
not  have  any  physical  condition  that 
would  impair  performance  of  their 
assigned  duties.  The  plan  must  be 
designed  to  detect  both  readily 
observable  disorders,  such  as  physical 
handicaps  or  injury,  and  conditions 
requiring  professional  examination  for 
discovery.  The  plan  must  also  include  a 


drug  testing  program  meeting  the 
requirements  prescribed  in  Appendix  B 
to  this  part. 

4.  Appendix  B  would  be  added  at  the 
end  of  Part  193: 

Appendix  B — Drug  Testing  Program 

This  appendix  contains  the  standards  for. 
and  components  of.  a  drug  testing  program 
required  by  this  part. 

/.  Definitions 

For  the  purposes  of  this  appendix: 

"Accident"  means  an  incident  as  defined  in 
49  CFR  191.3. 

"Employee"  is  a  person  who  performs 
either  directly  or  by  contract,  a  function 
listed  in  section  II  of  this  appendix  for  a 
pipeline  operator. 

"Failing  a  drug  test"  means  that  the 
confirmation  test  results  shows  positive 
evidence  of  the  presence  of  a  prohibited  drug 
in  an  employee's  system. 

"HHS  Guidelines".  Drug  testing  programs 
subject  to  the  requirements  of  this  Part  shall 
be  operated  consistent  with  the  "Scientific 
and  Technical  Guidelines  for  Federal  Drug 
Testing  Programs  and  Standards  for 
Certification  of  Laboratories  Engaged  in 
Urine  Drug  Testing  for  Federal  Agencies" 
published  by  the  Department  of  Health  and 
Human  Services  (53  FR  11970,  April  11, 1988). 
Drug  testing  programs  governed  by  the 
requirements  of  this  Part  shall  use  only  drug 
testing  laboratories  certified  by  the 
Department  of  Health  and  Human  Services 
under  the  guidelines.  These  guidelines  are 
available  for  inspection  and  copying  at 
RSPA,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC  20590. 
Room  8417. 

"Operator"  is  a  pipeline  operator  who  is 
subject  to  the  NGPSA  or  the  HLPSA. 

"Passing  a  drug  test"  means  that  initial 
testing  or  confirmation  testing  does  not  show 
evidence  of  the  presence  of  a  prohibited  drug 
in  an  employee's  system  at  levels  above 
those  prescribed  in  the  HHS  Guidelines. 

"Prohibited  drug "  means  a  substance 
specified  in  Schedule  I  or  Schedule  II  of  the 
Controlled  Substances  Act,  21  U.S.C.  801.812 
(1981  &  1987  Cum.P.P.],  unless  the  drug  is 
being  used  as  authorized  by,  and  in 
accordance  with,  a  legal  prescription  or 
exemption  under  Federal,  state,  or  local  law. 

//.  Employees  Who  Must  Be  Tested. 

Employees  who  perform  sensitive  safety 
and  security-related  functions  for  an  operator 
involving  the  operating  or  maintaining  of  an 
LNG  facility  must  be  tested  pursuant  to  the 
operator's  drug  testing  program. 

///.  Substances  for  Which  Testing  Must  be 
Conducted 

Each  operator  shall  test  a  specimen  from 
each  employee  who  performs  a  function 
listed  in  section  II  of  this  appendix  for 
evidence  of  marijuana,  cocaine,  opiates, 
amphetamines,  and  phencyclidine  (PCP) 
during  each  test  required  by  section  IV  of  this 
appendix  in  conformity  with  the  HHS 
Guidelines.  An  operator  may  also  test  for  any 
other  prohibited  drug  in  conformity  with  the 
HHS  Guidelines  diuing  a  post-accident  or 
reasonable  cause  test. 


IV.  Types  of  Drug  Testing  Required 

Each  operator  shall  conduct  the  following 
types  of  testing: 

A.  Pre-employment  testing.  No  operator 
may  hire,  or,  in  the  case  of  a  person  who  is 
hired  by  a  contractor,  allow  the  use  of,  any 
person  to  perform  a  function  listed  in  section 
II  of  this  appendix  unless  the  applicant 
passes  an  initial  test  or  confirmation  test 
specified  in  the  HHS  guidelines.  If  an  initial 
test  is  positive,  confirmation  testing  as 
specified  in  the  HHS  Guidelines  must  be 
done.  The  operator  shall  advise  an  applicant 
that  pre-employment  testing  will  be 
conducted  to  determine  the  presence  of  any 
prohibited  drug  in  the  applicant's  system.  If 
the  applicant  fails  the  confirmation  test,  the 
applicant  shall  not  be  hired.  The  appUcant 
may  withdraw  his  or  her  application  for 
employment  and  the  operator  shall  not 
disclose  the  failure  or  the  results  of  a  failed 
test  to  any  person. 

B.  Post-accident  testing.  Each  operator 
shall  test  a  specimen  collected  from  each 
employee  who  performs  a  function  listed  in 
section  II  of  this  appendix  and  whose 
performance  of  that  function  is  directly 
related  to  an  accident. 

C.  Random  testing.  Each  operator  annually 
shall  collect  a  specimen  from,  and  test 
randomly,  up  to  125  percent  of  all  employees 
who  perform  a  function  listed  in  section  II  of 
this  appendix.  The  operator  shall  select 
employees  for  random  testing  using  a  random 
number  table  or  a  computer-based  number 
generator  which  is  matched  with  an 
employee's  social  security  number,  payroll 
identification  number,  or  other  appropriate 
identification  number. 

D.  Testing  based  on  reasonable  cause. 
Each  operator  shall  test  a  specimen  collected 
from  each  employee  who  performs  a  function 
listed  in  section  il  of  this  appendix  and  who 
is  involved  in  the  commission  of  serious  or 
repetitive  errors  which  could  lead  to  an 
accident  and  which  may  be  linked  to  drug 
use.  At  least  two  of  the  employee's 
supervisors  shall  substantiate  and  concur  in 
the  determination  that  there  is  reasonable 
cause  to  believe  that  drug  use  is  indicated  in 
the  commission  of  an  error  or  errors,  and  that 
the  employee  should  be  tested.  In  addition,  if 
at  least  two  of  the  employee's  supervisors 
substantiate  and  concur  in  the  determination 
that  there  is  reasonable  cause  to  believe  that 
the  employee  is  using  prohibited  drtigs,  on  the 
basis  of  physical  indications  of  probable 
intoxication  (e.g.,  the  employee's  speech  or 
physical  appearance),  the  employer  should 
test  the  employee. 

V.  Specimen  Collection  and  Testing 
Procedures 

Each  operator  must  conform  to  the  HHS 
Guidelines  during  collection,  and  initial  and 
confirmation  testing  of  specimens. 

VI.  Employee  Assistance  Program  (EAP) 

A.  EAP  Rehabilitation  Program — Option  1. 
1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

a.  Each  employee,  who  is  not  a  temporary 
employee,  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

b.  Each  employee  who  is  not  a  temporary 
employee  and  who  is  referred  to  an  EAP 


Rehabilitation  Program  as  a  result  of 
receiving  his  or  her  first  positive  confirmation 
drug  test  result. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  l>efore  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  2. 
1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

a.  Each  employee,  who  is  not  a  temporary 
employee,  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

b.  Each  employee  who  is  not  a  temporary 
employee  and  who,  as  a  result  of  a  random 
drug  test,  is  referred  to  an  EAP  Rehabilitation 
Program  after  receiving  his  or  her  first 
positive  confirmation  drug  test  result. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  lest  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  3. 
1.  Each  op)erator  shall  provide  access  to  one 
opportimity  for  rehabilitation  for  the 
following  employees: 

Each  employee,  who  is  not  a  temporary 
employee,  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 
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2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drtig  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program— Option  4. 
1.  Each  operator  shall  determine  its  policy 
concerning  whether  rehabilitation  will  be 
offered. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  Individuals  who  are  offered  an 
opportunity  for  rehabilitation  provided 
voluntarily  by  the  operator,  who  successfully 
complete  an  EAP  Rehabilitation  Program  and 
«vish  to  be  retained  in  sensitive  safety  and 
security-related  positions,  must,  at  a 
minimum,  have  two  unannounced  dnig  tests 
in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  should  be  sufficient  to  ensure  that  the 
post-EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified. 

B.  EAP  education  program.  Each  EAP 
education  program  must  include  at  minimum, 
the  display  and  distribution  of  informational 
material  on  the  nature  and  effects  of  drugs, 
and  the  operator's  policy  regarding  drugs  and 
drug  use  in  the  workplace. 

C.  EAP  training  program.  Each  EAP 
training  program  must  be  conducted  annually 
for  employees.  The  training  program  must 
include  at  least  the  following  elements:  the 
effects  and  consequences  of  drug  and  alcohol 
use  on  personal  health,  safety,  and  work 
environment:  the  manifestations  and 
behavioral  cues  that  may  indicate  drug  or 
alcohol  use  and  abuse;  and  documentation  of 
training  given  to  employees.  EAP  training 
programs  for  employees  must  consist  of  at 
least  eo  consecutive  minutes  for  each 
employee  each  year. 

VII.  Action  That  May  Be  Taken  by  an 
Operator 

An  operator  may  not  discipline  or 
terminate  an  employee  for  drug-related 


causes,  who  is  not  a  temporary  employee,  if 
the  employee  successfully  completes 
rehabilitation  and  receives  a 
recommendation  for  return  to  duty  by  the 
rehabilitation  program  director.  However,  the 
employee  must  be  temporarily  moved  from 
his  or  her  position  until  rehabilitation  is 
successfully  completed,  and  the  requried 
recommendation  is  obtained  from  the 
rehabilitation  program  director.  An  operator 
is  not  required  to  offer  rehabilitation  to  an 
employee  who  refuses  a  required  drug  test  or 
to  one  who  has  been  found  to  use  a 
prohibited  drug  while  on  the  job. 

VIII.  Operator's  Drug  Testing  Plan 

A.  Each  operator  shall  develop  and 
implement  a  drug  testing  plan,  which 
conforms  to  this  Appendix  and  the  HHS 
Guidelines,  and  incorporate  it  into  its 
Personnel  Health  Plan  by  120  days  after  the 
effective  date  of  this  rule.  The  drug  testing 
plan  must  be  implemented  within  180  days 
after  the  plan  is  incorporated  in  its  Personnel 
Health  Plan. 

B.  The  plan  must  provide  the  name  and 
address  of  the  laboratory  which  has  been 
selected  by  the  operator  for  analysis  of  the 
specimens  collected  during  the  drug  testing 
program. 

C.  With  respect  to  those  employees  who 
are  hired  by  a  contractor  to  perform  functions 
for  the  operator  specified  in  section  II  of  this 
appendix  pursuant  to  a  contract  with  the 
operator,  the  operator  may  provide  by 
contract  that  the  testing,  training  and 
rehabilitation  required  by  its  drtig  testing 
plan  be  carried  out  by  the  contractor 
provided  that:  (1]  The  operator  remains 
responsible  for  ensuring  that  the  terms  of  its 
drug  testing  plan  are  complied  with,  (2)  the 
operator  remains  responsible  for  ensuring 
that  an  employee  who  fails  the  testing  does 
not  perform  any  functions  specified  in  section 
II  until  successful  rehabilitation  has  taken 
place,  and  (3)  the  contractor  shall  allow 
access  to  property  and  records  by  the 
operator,  by  State  Pipeline  Safety 
Representatives  and  by  RSPA  for  the  purpose 
of  monitoring  the  operator's  compliance  with 
the  requirements  of  this  appendix. 

IX.  Recording  Results  of  Drug  Testing 
Program 

Each  operator  shall  maintain  a  record  of 
the  results  of  its  drug  testing  program.  Each 
operator  shall  permit  duly  authorized  RSPA 
and  State  Pipeline  Safety  Personnel  to  have 
access  to  the  record.  The  record  shall  include 
the  following  information  categorized  by 
method  of  testing: 

1.  The  functions  performed  by  the 
employees  who  tested  positive  for  prohibited 
drug. 

2.  The  prohibited  drugs  which  were  used 
by  the  employees. 

3.  The  disposition  of  employees  who  failed 
the  test  (e.g.,  termination,  rehabilitation, 
leave  without  pay). 

4.  The  age  of  each  employee  who  failed  a 
drug  test. 

5.  The  number  of  employees  tested. 


PART  19S-{AMENDE0] 

In  consideration  of  the  foregoing, 
RSPA  proposes  to  amend  4S  CFR  Part 
195  as  follows: 

5.  The  authority  citation  for  Part  195 
would  be  revised  to  read  as  follows: 

Autfaotity:  40  App.  U.S.C.  2002;  and  40  CFR 
1.53. 

6.  Section  195.401  would  be  amended 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 

S  195.401    GwMral  fqulremwits. 

•  *        *        •        * 

(d)  No  operator  may  knowingly  allow 
the  performance  of  any  function 
specified  in  Part  II  of  Appendix  B  to  this 
part  by  any  individual  who  (1)  fails  a 
drug  test  as  defined  in  Appendix  B  and 
fails  to  complete  successful 
rehabilitation  as  decribed  in  Appendix  B 
VII,  (2)  refuses  to  take  a  drug  test 
required  pursuant  to  Appendix  B  by  the 
operator's  drug  testing  program,  or  (3) 
has  a  prohibited  drug  in  his  or  her 
system. 

7.  Section  195.402  would  be  amended 
by  adding  a  new  paragraph  (c)(14)  to 
read  as  follows: 

§195.402    Procedural  manual  for 
opratlona,  inalnt>nanc«,  and  wwfgwKlM. 

*  •        •        •        * 

(c)  Maintenance  and  normal 
operations.  *  *  * 

(14)  Establishing  and  implementing  a 
drug  training  program  that  meets  the 
requirements  of  Appendix  B  to  this  part. 
***** 

8.  A  new  Appendix  B  would  be  added 
at  the  end  of  Part  195: 

Appendix  B — Drag  Testing  Program 

/.  Definitions 

For  the  purposes  of  this  appendix,  the 
following  definitions  apply: 

"Accident"  means  a  failure  required  to  be 
reported  in  accordance  with  Subpart  B  of  this 
part. 

"Employee"  is  a  person  who  performs 
either  directly  or  by  contract  a  function 
listed  in  section  II  of  this  appendix  for  a 
pipeline  operator. 

"Failing  a  drug  test"  means  that  the 
confirmation  test  result  shows  positive 
evidence  of  the  presence  of  a  prohibited  dnig 
in  an  employee's  system. 

"HHS  Guidelines".  Dnig  testing  programs 
subject  to  the  requirements  of  this  Part  shall 
be  operated  consistent  with  the  "Scientific 
and  Technical  Guidelines  for  Federal  Drug 
Testing  Programs  and  Standards  for 
Certification  of  Laboratories  Engaged  in 
Urine  Drug  Testing  for  Federal  Agencies" 
published  by  the  Department  of  Health  and 
Human  Services  (53  FR 11070,  April  11, 1988). 
Drug  testing  programs  governed  by  the 
requirements  of  this  Part  shall  use  only  drug 
testing  laboratories  certified  by  the 
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Department  of  Health  and  Human  Services 
under  the  guidelines.  These  guidelines  are 
available  for  inspection  and  copying  at 
RSPA,  Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington  DC  20590, 
Room  8417. 

"Operator"  is  a  pipeline  operator  who  is 
subject  to  the  NGPSA  or  the  HIJ>SA. 

"Passing  a  drug  test"  means  that  initial 
testing  or  confirmation  testing  does  not  show 
evidence  of  the  presence  of  a  prohibited  drug 
in  an  employee's  system  at  levels  above 
those  prescribed  in  the  HHS  Guidelines. 

"Prohibited  drug"  means  a  substance 
specified  in  Schedule  I  or  Schedule  U  of  the 
Controlled  Substances  Act,  21  U.S.C. 
i  801.812  (1981  &  1987  Cum.  P.P.],  unless  the 
drug  is  being  used  as  authorized  by,  and  in 
accordance  with,  a  legal  prescription  or 
exemption  under  Federal,  state,  or  local  law. 

//.  Employees  Who  Must  Be  Tested 

Employees  who  perform  for  an  operator 
sensitive  safety  and  security-related 
functions  must  be  tested  pursuant  to  the 
operator's  drug  testing  program. 

///.  Substances  for  Which  Testing  Must  be 
Conducted 

Each  operator  shall  test  a  specimen  from 
each  employee  who  performs  a  function 
listed  in  section  II  of  this  appendix  for 
evidence  of  marijuana,  cocaine,  opiates, 
amphetamines,  and  phencyclidine  (PCP) 
during  each  test  required  by  section  IV  of  this 
appendix  in  conformity  with  the  HHS 
Guidelines.  An  operator  may  test  for  any 
other  prohibited  drug  in  conformity  with  the 
HHS  Guidelines  in  a  post-accident  or 
reasonable  cause  test. 

IV.  Types  of  Drug  Testing  Required 

Each  operator  shall  conduct  the  following 
types  of  testing: 

A.  Pre-employment  testing.  No  operator 
may  hire,  or,  in  the  case  of  a  person  who  is 
hired  by  a  contractor,  allow  the  use  of,  any 
person  to  perform  a  function  listed  in  section 
U  of  this  appendix  unless  the  applicant 
passes  an  initial  test  or  confirmation  test 
specified  in  the  HHS  guidelines.  If  an  initial 
test  is  positive,  confirmation  testing  as 
specified  in  the  HHS  Guidelines  must  be 
done.  The  operator  shall  advise  an  applicant 
that  pre-employment  testing  will  be 
conducted  to  determine  the  presence  of  any 
prohibited  drug  in  the  applicant's  system.  If 
the  applicant  fails  the  confirmation  test,  the 
applicant  shall  not  be  hired.  The  applicant 
may  withdraw  his  or  her  application  for 
employment  and  the  operator  shall  not 
disclose  the  failure  or  the  results  of  a  failed 
test  to  any  person. 

B.  Post-accident  testing.  Each  operator 
shall  test  a  specimen  collected  from  each 
employee  who  performs  a  function  listed  in 
section  II  of  this  appendix  and  whose 
performance  of  that  function  is  directly 
related  to  an  accident. 

C.  Random  testing.  Each  operator  annually 
shall  collect  a  specimen  from,  and  test 
randomly,  up  to  125  percent  of  all  employees 
who  perform  a  function  listed  in  section  II  of 
this  appendix.  The  operator  shall  select 
employees  for  random  testing  using  a  random 
number  table  or  a  computer-based  number 
generator  which  is  matched  with  an 


employee's  social  security  number,  payroll 
identification  number,  or  other  appropriate 
identification  number. 

D.  Testing  based  on  reasonable  cause. 
Each  operator  shall  test  a  specimen  collected 
from  each  employee  who  performs  a  function 
listed  in  section  U  of  this  appendix  and  who 
is  involved  in  the  commission  of  serious  or 
repetitive  errors  which  could  lead  to  an 
accident  and  which  may  be  linked  to  drug 
use.  At  least  two  of  the  employee's 
supervisors  shall  substantiate  and  concur  in 
the  determination  that  there  is  reasonable 
cause  to  believe  that  drug  use  is  indicated  in 
the  commission  of  an  error  or  errors,  and  that 
the  employee  should  be  tested.  In  addition,  if 
a  least  two  of  the  employee's  supervisors 
substantiate  and  concur  in  the  determination 
that  there  is  reasonable  cause  to  believe  that 
the  employee  is  using  drugs,  on  the  basis  of 
physical  indications  of  probable  intoxication 
(e.g.,  the  employee's  speech  or  physical 
appearance),  the  employer  should  test  the 
employee. 

V.  Specimen  Collection  and  Testing 
Procedures 

Each  operator  must  conform  to  the  HHS 
Guidelines  during  collection,  and  initial  and 
confirmation  testing  of  specimens. 

VI.  Employee  Assistance  Program  (EAP) 

A.  EAP  Rehabilitation  Program — Option  J. 
1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

a.  Each  employee  who  is  not  a  temporary 
employee  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

b.  Each  employee  who  is  not  a  temporary 
employee  and  who  is  referred  to  an  EAP 
Rehabilitation  Program  as  a  result  of 
receiving  his  or  her  first  positive  confirmation 
drug  test  result. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  2. 
1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

a.  Each  employee  who  is  not  a  temporary 
employee  and  who  voluntarily  enrolls  in  an 
EAJP  Rehabilitation  Program. 


b.  Each  employee  who  is  not  a  temporary 
employee  and  who,  as  a  reusit  of  a  random 
dnig  test,  is  referred  to  an  EAP  Rehabilitation 
Program  after  receiving  his  or  her  first 
positive  confirmation  drug  test  result. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  pari  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufficient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  3. 
1.  Each  operator  shall  provide  access  to  one 
opportunity  for  rehabilitation  for  the 
following  employees: 

Each  employee  who  is  not  a  temporary 
employee  and  who  voluntarily  enrolls  in  an 
EAP  Rehabilitation  Program. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  The  operator  shall  determine  whether 
the  operator  or  the  employee  who  requires 
treatment  shall  bear  the  cost  of  the  EAP 
Rehabilitation  Program. 

4.  Individuals  covered  by  these  rules  who 
successfully  complete  an  EAP  Rehabilitation 
Program  and  wish  to  be  retained  in  sensitive 
safety  and  security-related  positions,  must,  at 
a  minimum,  have  two  unannounced  drug 
tests  in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  into  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  must  be  sufiicient  to  ensure  that  the  post- 
EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified.  Failure  to 
comply  with  post-EAP  drug  testing  is  cause 
for  termination. 

A.  EAP  Rehabilitation  Program — Option  4. 
1.  Each  operator  shall  determine  its  policy 
concerning  whether  rehabilitation  will  be 
offered. 

2.  The  operator  may  establish  an  EAP 
Rehabilitation  Program  as  part  of  its  internal 
personnel  services,  or  the  employer  may 
make  arrangements  with  an  outside  entity  to 
provide  services  to  an  employee. 

3.  Individuals  who  are  ofi'ered  an 
opportunity  for  rehabilitation  provided 
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voluntarily  by  the  operator,  who  successfully 
complete  and  EAP  Rehabilitation  Program 
and  wish  to  be  retained  in  sensitive  safety 
and  security-related  positions,  must,  at  a 
minimum,  have  two  unannounced  drug  tests 
in  the  twelve  months  following  the 
completion  of  the  EAP  Rehabilitation 
Program.  The  specific  time  of  the  test  is  left  to 
the  discretion  of  the  operator.  However,  the 
time  period  between  the  positive  drug  test 
event  before  entrance  info  an  EAP 
Rehabilitation  Program  and  the  first  post-EAP 
test  should  be  sufficient  to  ensure  that  the 
post-EAP  test  is  not  identifying  the  drug  use 
incident  previously  identified. 

E  EAP  education  program.  Each  EAP 
education  program  must  include,  at  minimum, 
the  display  and  distribution  of  informational 
material  on  the  nature  and  effects  of  drugs, 
and  the  operator's  policy  regarding  drugs  and 
drug  use  in  the  workplace. 

C.  EAP  training  program.  Each  EAP 
training  program  must  be  conducted  annually 
for  employees.  The  training  program  must 
include  at  least  the  following  elements:  the 
effects  and  consequences  of  drug  and  alcohol 
use  on  personal  health,  safety,  and  work 
environment;  the  manifestations  and 
behavioral  cues  that  may  indicate  drug  or 
alcohol  use  and  abuse;  and  documentation  of 
training  given  to  employees.  EAP  training 
programs  for  employees  must  consist  of  at 
least  eo  consecutive  minutes  for  each 
employee  each  year. 

VII.  Action  That  May  Be  Taken  by  an 
Operator 

An  operator  may  not  discipline  or 
terminate  an  employee  for  drug-related 


causes,  who  is  not  a  temporary  employee,  if 
the  employee  successfully  completes 
rehabilitation  and  receives  a 
recommendation  for  return  to  duty  by  the 
rehabilitation  program  director.  However,  the 
employee  must  be  temporarily  moved  from 
his  or  her  position  until  rehabilitation  is 
successfully  completed,  and  the  required 
recommendation  is  obtained  from  the 
rehabilitation  program  director.  An  operator 
is  not  required  to  offer  rehabilitation  to  an 
employee  who  refuses  to  take  a  required  drug 
test  or  to  one  who  has  been  found  to  use  a 
prohibited  drug  while  on  the  job. 

VIII.  Operator's  Drug  Testing  Plan 

A.  Each  operator  shall  include  a  drug 
testing  plan,  which  conforms  to  this 
Appendix  and  the  HHS  Guidelines,  in  its 
operating  and  maintenance  plan  by  120  days 
after  the  effective  date  of  this  rule.  The  drug 
testing  plan  must  be  implemented  within  180 
days  after  the  incorporation  of  the  plan  in  the 
operating  and  maintenance  plan. 

B.  The  plan  must  provide  the  name  and 
address  of  the  laboratory  which  has  been 
selected  by  the  operator  for  analysis  of  the 
specimens  collected  during  the  drug  testing 
program. 

C.  With  respect  to  those  employees  who 
are  hired  by  a  contractor  to  perfrom  functions 
for  the  operator  specified  in  section  II  of  this 
appendix  pursuant  to  a  contract  with  the 
operator,  the  operator  may  provide  by 
contract  that  the  testing,  training  and 
rehabilitation  required  by  its  drug  testing 
plan  be  carried  out  by  the  contractor 
provided  that:  (1)  The  operator  remains 
responsible  for  ensuring  that  the  terms  of  its 


drug  testing  plan  are  complied  with,  (2)  the 
operator  remains  responsible  for  ensuring 
that  an  employee  who  fails  the  testing  does 
not  perform  any  functions  specified  in  section 
U  until  successful  rehabilitation  has  taken 
place,  and  (3)  the  contractor  shall  allow 
access  to  property  and  records  by  the 
operator,  by  State  Pipeline  Safefy 
Representatives,  and  by  RSPA  for  the 
purpose  of  monitoring  tfie  operator's 
compliance  with  the  requirements  of  this 
appendix. 

IX.  Recording  Results  of  Drug  Testing 
Program 

Each  operator  shall  maintain  a  record  of 
the  results  of  its  drug  testing  program.  Each 
operator  shall  permit  duly  authorized  RSPA 
and  State  Pipeline  Safety  Personnel  to  have 
access  to  the  record.  The  record  shall  include 
the  following  information  categorized  by 
method  of  testing: 

1.  The  functions  performed  by  the 
employees  who  tested  positive  for  prohibited 
drug. 

2.  The  prohibited  drugs  which  were  used 
by  the  employees. 

3.  The  disposition  of  employees  who  failed 
the  test  (e.g.,  termination,  rehabiUtation. 
leave  without  pay). 

4.  The  age  of  each  employee  who  failed  a 
drug  test. 

5.  The  number  of  employees  tested. 

[PR  Doc.  88-15085  Filed  7-7-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

49  CFR  Part  653 

(UMTA  Dockat  No.  88-F] 

Control  of  Drug  Use  In  Mass 
Transportation  Operations 

agency:  Urban  Mass  Transportation 
Administration  (UMTA).  DOT. 
action:  Notice  of  proposed  rulemaking. 


summary:  UMTA  is  requesting  comment 
on  a  proposed  rule  which  would  require 
a  recipient  of  Federal  transit  funding  to 
certify  that  it  has  established  a 
comprehensive  anti-drug  program.  The 
impetus  for  this  action  is  the  safety 
concern  associated  with  the  use  of  drugs 
by  mass  transportation  workers  in 
sensitive  safety  positions.  The  overall 
goal  of  testing  is  to  ensure  a  drug-free 
transportation  environment  which,  in 
turn,  would  reduce  accidents  and 
casualties  in  mass  transit  operations. 
Among  other  things,  a  recipient's  anti- 
drug program  would  be  required  to 
mandate  chemical  testing  for  the  use  of 
drugs  by  those  in  certain  sensitive 
safety  positions.  In  addition,  the  NPRM 
sets  out  four  options  concerning 
rehabilitation  for  certain  employees. 
Finally,  a  recipient's  program  would  be 
required  to  include  an  employee 
assistance  program. 

dates:  Written  comments  should  be 
received  by  September  6. 1988.  Public 
hearings  will  be  held  in  the  following 
cities:  Washington,  DC.  New  York. 
Chicago,  and  L,os  Angeles.  The  dates 
and  locations  of  the  hearings  will  be 
published  in  a  notice  in  the  Federal 
Register  soon. 

ADDRESS:  Written  comments  should  be 
addressed  to:  U.S.  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
the  Chief  Counsel,  Docket  No.  B8-F,  400 
7th  Street  SW.,  Room  9316,  Washington, 
DC  20590.  Comments  will  be  available 
for  review  by  the  public  at  this  address 
from  9:00  a.m.  to  5:00  p.m.,  Monday 
through  Friday.  The  dates  and  locations 
of  the  public  hearings  will  be  published 
soon  in  a  Notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Franz  K.  Cimmler,  Deputy  Associate 
Administrator  for  Safety,  or  Judy  Z. 
Meade,  Drug  and  Alcohol  Program 
Manager,  Urban  Mass  Transportation 
Administration,  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington.  DC  20590,  (202)  366-2896. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

Drug  Abuse  in  American  Society 
Drug  abuse  constitutes  a  major 
societal  problem.  Statistics  have  been 
compiled  and  reported  by  the  National 
Institute  of  Drug  Abuse  (NIDA)  and  by 
media  polls.  The  results  indicate  that  the 
use  of  drugs  is  widespread.  Compared 
with  1979  and  1982  levels,  the  18-25  year 
old  group  was  most  likely  to  have 
stabilized  or  decreased  their  use  of  most 
drugs  in  1985.  In  contrast,  the  26  plus 
year  old  group  was  most  likely  to  have 
increased  their  use  of  most  drugs.  For 
instance,  preliminary  data  from  the  1985 
NIDA.  "National  Survey  on  Drug 
Abuse."  indicate  the  following: 

In  the  18-25  age  category: 
— 60.5  percent  reported  using  marijuana 

sometime  during  their  life: 
— 21.9  percent  reported  using  marijuana 

within  the  past  month; 
— 25.2  percent  reported  using  cocaine 

sometime  during  their  life; 
— 7.7  percent  reported  using  cocaine 
within  the  past  month. 
In  the  age  26  and  over  category: 
—27  percent  reported  using  marijuana 

sometime  during  their  life; 
—9.5  percent  reported  using  marijuana 

within  the  past  month; 
— 9.5  percent  reported  using  cocaine 

sometime  during  their  life; 
— 2.1  percent  reported  using  cocaine 
within  the  past  month. 
Because  of  statistics  like  the  above, 
the  public  is  concerned  that  an 
individual  who  uses  drugs  may 
jeopardize  the  personal  safety  of  others. 
A  recently  issued  special  report  from  the 
Comptroller  General  of  the  United 
States  titled  "Controlling  Drug  Abuse:  A 
Status  Report"  (1988  GAO  Report)  states 
that  "Drug  abuse  in  the  United  States 
has  persisted  at  a  very  high  level 
throughout  the  1980's.  Drug  abuse  is  a 
serious  national  problem  that  adversely 
affects  all  parts  of  our  society  *  *  *." 

There  is  widespread  public  belief  that 
persons  in  safety-affecting  occupations 
should  not  be  abusers  of  drugs. 
POPULUS,  Inc.,  and  Decision/Making/ 
Information  conducted  a  national  survey 
in  1986  on  mandatory  drug  testing  in  the 
work  place.  The  following  are  the 
results  of  that  survey  concerning  the 
general  public's  views  on  drug  testing  of 
individuals  in  various  occupations.  Of 
those  surveyed: 
— 88%  favored  testing  of  airline  pilots 

and  air  traffic  controllers. 
— 85%  favored  testing  of  police  and 

other  law  enforcement  agents. 
— 81%  favored  testing  of  bus  drivers. 
—75%  favored  testing  of  military 
personnel. 


— 75%  favored  testing  employees  of 

pharmaceutical  companies. 

The  researchers  concluded  that  the 
respondents  believed  "people  who  are 
responsible  for  the  physical  safety  of 
others  should  be  tested."  Transportation 
workers  affect  public  safety  and  the 
public  supports  testing  these  workers  for 
the  use  of  drugs.  POPULUS,  Inc.,  and 
Decision/Making/Information, 
"Mandatory  Drug  Testing:  A  Nation 
Divided  *  *  *  Or  Is  It?"  Final  Report. 
Greenwich.  CT  (July  1986). 

Another  1986  survey  examined  the 
public's  attitude  toward  drug  testing  of 
certain  occupational  groups.  American 
Viewpoint,  Inc.,  conducted  a  national 
telephone  survey  of  1.000  respondents. 
The  results  indicate,  "by  a  margin  of  76 
percent  to  22  percent,  Americans  agree 
that  the  drug  crisis  today  is  serious 
enough  for  mandatory  drug  testing." 
American  Viewpoint,  Inc.,  used  a 
"forced  choice"  list  that  did  not  include 
the  transportation  modes  when  doing 
the  survey.  The  persons  surveyed  placed 
the  following  occupations  at  the  top  of 
their  list  for  mandatory  drug  testing: 

—Police  and  firefighters  (84%) 
—Members  of  the  armed  forces  (83%) 
— Doctors  and  nurses  (81%) 

Eighty  percent  of  the  respondents 
indicated  they  would  participate  in 
voluntary  testing  if  asked  to  do  so  by 
their  employers.  American  Viewpoint, 
Inc..  "U.S.  National  Survey," 
Alexandria,  VA  (August  1986). 

Based  on  the  above  information, 
UMTA  concludes  that  the  public  is 
concerned  about  drug  abuse  and 
supports  drug  testing  of  workers 
affecting  public  safety.  Although  drug 
abuse  is  more  prevalent  among  the  25 
and  under  age  group,  younger  users  are 
aging,  and  not  stopping.  The  Department 
of  Transportation  in  its  regulatory  role 
of  protecting  public  safety,  assumes  that 
the  problem  of  drug  abuse  among 
transportation  workers  does  not  differ 
signiHcantly  from  that  in  the  overall 
population. 

Effects  of  Drug  Use  on  Safety 

This  NPRM  proposes  to  prohibit 
certain  mass  transportation  workers  in 
sensitive-safety  positions  from  making 
non-approved  uses  of  controlled 
substances,  whether  on  duty  or  off  duty. 
The  premise  of  this  proposal  is  very 
simple:  Use  of  any  controlled  substance 
has  the  potential  to  degrade  safety 
performance.  In  order  to  understand  this 
premise,  it  is  necessary  to  review  what 
controlled  substances  are  and  what 
effects  they  have  on  individual  persons. 

Drugs  are  chemicals  that  affect  the 
body  (physiological  or  function-altering 
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effects)  and  often  the  mind 
(psychological  or  mind-altering  effects). 
In  broad  summary,  controlled 
substances  are  certain  drugs  identified 
by  the  government  as  having  mind-  or 
function-altering  effects  of  a  kind  that 
create  a  potential  for  abuse  and/or 
dependency.  In  comments  before  the 
Department  of  Transportation,  the 
American  Medical  Association  and 
other  parties  have  agreed  that,  as  a 
general  matter,  controlled  substances 
constitute  the  primary  drugs  of  interest 
(other  than  alcohol)  with  respect  to 
transportation  safety. 

The  Controlled  Substances  Act  (26 
U.S.C.  801  et  seq.),  among  other  things, 
establishes  five  schedules  of  controlled 
substances.  Most  controlled  substances 
have  at  least  some  accepted  medical 
applications,  but  those  classified  in 
Schedule  I  of  the  controlled  substances 
list  do  not.  Therapeutic  use  of  certain 
controlled  substances  is  frequently 
indicated  both  from  a  medical  point  of 
view  and  from  the  point  of  view  of 
transportation  safety,  since  proper  use 
of  drugs  can  control  disorders  that 
adversely  affect  performance  while 
permitting  the  individual  to  continue 
productive  employment.  U  therapeutic 
drugs  are  used  at  appropriate  levels 
established  by  medical  practitioners  and 
care  is  taken  to  monitor  undesired  "side 
effects,"  safety  will  not  be  materially 
compromised.  Indeed,  in  many  cases, 
control  of  the  underlying  disorder  will 
produce  net  safety  benefits. 

However,  when  individuals  make 
non-medical  use  of  controlled 
substances,  they  often  use  illegal  drugs 
that  have  unacceptable  mind-altering 
and  function-altering  characteristics. 
Similarly,  when  individuals  self- 
administer  legal  drugs  for  non-medical 
purposes,  or  without  proper  medical 
supervision,  adverse  effects  may  result. 

Drugs  and  Their  Effects 

Controlled  substances  are  classified 
as — 

•  Narcotics,  such  as  the  opiate-based 
drugs: 

•  Central  nervous  system  (CNS) 
depressants,  such  as  the  barbiturates, 
tranquilizers,  or  methaqualone; 

•  CNS  stimulants,  such  as  cocaine 
and  amphetamines; 

•  Hallucinogens,  such  as  LSD  and 
PCP;and 

•  Cannabis  (marijuana  derivatives). 
All  controlled  substances  have  a 
potential  for  abuse,  and  many  have  a 
high  potential  for  dependence.  The 
effects  of  these  drugs  vary  to  some 
extent  by  dosage,  subject  frequency  of 
use,  route  of  ingestion,  and  pattern  of 
use.  An  individual  drug  user  may  be 
affected  differently  by  the  same  dosage 


on  different  occasions  as  a  result  of 
degree  of  fatigue,  physical  disorders, 
biorhythms.  acquired  tolerance,  and 
other  factors. 

It  is  important  to  note  that  the  effects 
of  drugs  on  human  performance  are  not 
limited  to  a  perceived  "high"  or  other 
immediate  mind-altering  sensation 
experienced  by  the  user.  Instead,  drug 
effects  are  complex  and.  in  many  cases, 
long-lived.  The  potential  effects  of  drugs 
include — 

•  Acute  effects,  immediate 
physiological  or  psychological  changes 
including  the  often  sought-after  change 
of  mental  state; 

•  After  effects,  delayed  or  prolonged 
physiological  or  psychological  changes 
from  individual  doses  or  series  of  doses: 

•  Chronic  effects,  physiological  or 
psychological  changes,  including 
changes  in  cognitive  functions  and 
biochemistry  resulting  from  prolonged 
use;  and 

•  Withdrawal  effects,  physiological 
or  psychological  changes  resulting  from 
termination  of  use. 

All  of  these  potential  effects  are  of 
concern  with  respect  to  transportation 
safety.  Yet  only  the  acute  effects 
correlate  to  some  extent  with  blood 
concentrations  of  the  impairing 
substance.  For  most  drugs  the  extent  of 
that  correlation  is  unknown. 

Perceived  Dangers  of  Drugs  in 
Transportation 

The  potential  detrimental  effects  of 
drugs  on  performance  are  not  a  matter 
of  speculation.  There  is  a  broad 
consensus  among  transportation 
companies,  employees  and  related 
professionals  that  the  use  of  alcohol  and 
the  non-medical  use  of  controlled 
substances  are  not  consistent  with 
safety.  Increasingly,  knowledgeable 
safety  professionals  in  transportation 
are  beginning  to  realize  that  "off-duty 
use"  and  "on-duty  use"  are  not 
completely  distinct  categories 
warranting  entirely  separate 
consideration.  Instead,  such  uses  are 
facets  of  an  overall  picture — i.e.,  overall 
fitness  for  duty  involving  "sensitive- 
safety"  functions.  Although  there  are 
differences  of  opinion  among 
transportation  safety  experts  concerning 
appropriate  countermeasures.  the  need 
for  effective  countermeasures  is  almost 
universally  acknowledged. 

Experimental/Clinical  Data 

Developing  opinion  in  the 
transportation  industries  is  informed  by 
a  growing  body  of  information  related  to 
drug  effects  on  safety.  Numerous 
behavioral  studies  and  extensive 
clinical  experience  have  established  the 
fact  that  controlled  substances  can 


powerfully  alter  the  capacity  of  human 
beings  to  respond  to  their  environment 

The  following  discussion  will  explain 
how  drugs  can  and  do  adversely  affect 
safety.  Since  each  human  being  is,  from 
a  scientific  view,  a  unique  and  whole 
organism,  any  such  discussion  will 
suffer  from  incompleteness  and  an 
absence  of  total  analytical  integration. 
However,  available  Uterature  does  offer 
useful  information  that  can  be  placed  in 
appropriate  context  and  can  guide  the 
formulation  of  public  policy.  Among 
other  sources,  this  discussion  draws 
heavily  on  a  draft  study  prepared  by  the 
Transportation  Systems  Center  of  the 
Department  of  Transportation.  A  copy  of 
that  report  (Sussman,  Salvatore,  Huntley 
and  Hobbs,  "Data  Available  on  the 
Impact  of  Drug  Use  on  Transportation 
Safety,"  April  17, 1978)  will  be  placed  in 
the  docket  of  this  rulemaking. 

Drug  effects  can  be  analyzed  in 
experimental  studies  from  the  point  of 
view  of  their  impact  on  particular 
human  faculties.  These  faculties  are,  of 
course,  merely  aspects  of  human 
performance  capabilities,  and 
experimental  studies  often  involve  tasks 
that  may  call  on  more  than  one  faculty. 
"Sensory  function"  refers  to  the  ability 
of  an  individual  to  detect  feel,  identify, 
discriminate  between,  and  recognize 
objects  and  conditions.  Visual  acuity 
and  perception  are  of  greatest  concern 
for  transportation  employees.  "Motor 
performance"  concerns  that  ability  to 
make  timely,  accurate,  and  steady 
control  movements.  Both  simple  and 
complex  reaction  time,  as  weU  as 
tracking  and  steadiness,  are  skills  of 
concern  to  transportation.  "Vigilance"  is 
a  term  used  to  describe  the  ability  of  an 
individual  to  detect  and  respond  to 
extremely  infrequent  signals  provided  as 
a  part  of  a  low  event  or  boring  task. 
Maintaining  attention  and  alertness  is 
important  for  all  transportation 
operators,  particularly  during  night 
operations.  "Cognitive  functions"  refers 
to  the  ability  to  classify,  store,  integrate 
and  recall  information.  Judgment 
memory,  proclivity  for  risk-taking,  and 
abilify  to  manage  multiple  tasks  are 
areas  of  particular  concern  for 
transportation. 

The  clear  message  from  available 
evidence  is  that  all  controlled- 
substances  tend  to  affect  adversely  one 
or  more  of  the  faculties  critical  to  safe 
conduct  of  transportation  and 
transportation-related  studies.  In  some 
cases,  acute  effects  may  be  of  greatest 
concern.  With  other  drugs  the  primary 
hazards  may  relate  to  after  effects  and 
chronic  effects.  Some  individuals  may 
be  unimpaired  by  some  drugs  at  some 
dosages  with  respect  to  certain  faculties 
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relevant  to  performance.  Indeed,  in 
certain  discrete  settings  CNS  stimulants 
may  temporarily  enhance  the  ability  of 
an  individual  to  sustain  attention  (as  an 
acute  effect).  However,  when  the  full 
range  of  effects  is  considered,  no 
controlled  substance  can  be  eliminated 
as  a  source  of  significant  concern. 

Narcotics  are  among  the  drugs  having 
the  highest  potential  for  abuse  and 
dependence,  and  use  of  narcotics  is 
therefore  unlikely  to  be  limited  to  off- 
duty  hours.  Narcotics  dull  the  perception 
of  external  and  internal  stimuli  and  tend 
to  induce  a  feeling  of  pleasant  lethargy. 
These  drugs  can  adversely  affect  motor 
performance,  as  well  as  vigilance. 
Although  there  is  no  extensive  body  of 
literature  on  the  effects  of  narcotics  on 
tasks  common  to  transportation, 
standard  therapeutic  practice  requires 
warning  that  narcotics  should  not  be 
^sed  by  transportation  or  heavy- 
equipment  operators  except  where  side 
effects  have  been  determined  and  then 
only  under  strict  medical  supervision. 

CNS  depressants  include  a  variety  of 
compounds  that  reduce  sensitivity  to 
stimuli,  slow  information  processing, 
and  impair  the  ability  of  the  user  to 
concentrate  or  focus  attention. 

Behavioral  studies  of  the  acute  effects 
of  CNS  depressants  have  demonstrated 
decrements  to  monitor  performance, 
including  tracking  skills,  simple  reaction 
time,  and  choice  reaction  time. 
Depressants  may  adversely  affect 
sensory  functions  such  as  signal 
recognition  and  cognitive  functions  such 
as  short-term  memory  and  information 
processing. 

Experimental  evidence  also  shows 
that  after  effects  of  depressant  use 
(hangovers]  can  impair  performance. 
Further,  most  CNS  depressants  have  a 
high-dependency  potential,  and  severe 
withdrawal  effects  can  result  if  use  is 
discontinued  suddenly.  Since  the  timing 
of  withdrawal  symptoms  is  not  always 
predictable,  the  cessation  of  use  by  a 
depressant-dependent  person  can  result 
in  loss  of  control  over  a  transportation 
vehicle  or  task.  Instances  of  severe 
withdrawal  from  alcohol,  involving 
convulsions  and  loss  of  control,  have 
been  reported  in  the  aviation  context. 
Moreover,  withdrawal  from  other  CNS 
depressants  present  risks  of  equal 
gravity. 

CNS  stimulants  such  as  cocaine  and 
amphetamines  tend  to  increase  mental 
activity,  responsiveness  to  external 
stimuli,  and  in  some  cases  restore 
concentration  to  fatigued  individuals. 
These  apparently  benign  qualities  make 
stimulants  (particularly  amphetamine) 
attractive  "operational"  drugs  (taken  in 
an  effort  to  sustain  or  enhance 
performance),  as  well  as  so-called 


"recreational  drugs".  The  non-regulated 
stimulant  caffeine  is  taken  for  similar 
purposes. 

However,  powerful  stimulants  do  not 
avoid  fatigue,  but  only  postpone  it  and 
thereby  compound  its  severity.  Side 
effects  may  include  restlessness, 
increased  anxiety,  and  confusion. 
Transportation  employees  may  rely 
upon  the  drug  for  periods  which  go 
beyond  its  period  of  effectiveness, 
resulting  in  the  sudden  onset  of  deep 
sleep.  Sustained  reliance  on 
amphetamines  may  result  in  toxic 
effects  such  as  paranoia  and  delirium, 
since  increasing  doses  are  needed  to 
offset  developing  tolerance.  While  it  is 
widely  held  that  stimulants  do  not 
produce  true  physical  dependence,  it  is 
also  recognized  that  they  can  induce  a 
strong  psychological  dependence. 

Recent  experience  with  cocaine  has 
conHrmed  the  dependency-producing 
character  of  that  drug,  its  potent 
psychoactivity,  its  ability  to  induce 
seizures  and  cardiovascular  events  after 
a  single  dose,  and  its  ability  to  produce 
psychosis  after  chronic  use.  See  e.g.. 
Cocaine:  Pharmacology,  Effects,  and 
Treatment  of  Abuse,  Research 
Monograph  Series,  No.  50  (National 
Institute  on  Drug  Abuse  1984).  Reports 
of  drug  experiences  strongly  suggest  that 
cocaine  use  may  promote  risk-taking 
and  cause  the  user  to  over  estimate  his 
degree  of  control.  Cocaine  is  not  an 
attractive  "operational"  drug  because  of 
its  short  duration,  but  use  by  an 
employee  prior  to  reporting  for  work 
may  result  in  depression  or  exacerbate 
fatigue,  leaving  the  employee  poorly 
equipped  to  undertake  a  full  work  day. 
Because  dependency  on  cocaine  may 
manifest  itself  abruptly  after  a  long 
period  of  apparently  successful 
"occasional"  use,  the  cocaine  abuser's 
private  "recreation"  may  become  a 
matter  of  public  safety  concern  at  any 
time  without  warning. 

Although  no  experimental  studies 
reflecting  the  effects  of  stimulants  over 
an  extended  period  of  time  have  been 
reported,  clinical  experience  suggests 
that  these  substances  have  a  significant 
potential  for  producing  behavioral 
changes  inimical  to  safety,  particularly 
when  used  in  high  concentrations  or 
over  a  long  period  of  time. 

Hallucinogens  are  ingested  for  the 
specific  purpose  of  inducing  euphoria 
and  a  distortion  of  time  and  space. 
These  drugs  generally  produce 
relaxation  and  shortened  attention  span. 
Hallucinogens  have  not  been  the  subject 
of  responsible  scientific  research 
involving  human  subjects  because  of 
their  capacity  to  produce  psychotic 
reactions.  Use  of  hallucinogens  is  of 
particular  concern,  since  they  may 


trigger  mental  disturbances  that  can  last 
for  extended  periods  or  recur  without 
warning. 

Marijuana  is  sometimes  classified  as 
an  hallucinogen  but  has  properties  that 
warrant  its  separate  treatment.  As  the 
most  popular  illegal  drug  of  abuse, 
marijuana  was  once  viewed  by  many 
Americans  as  a  mild  and  relatively 
harmless  substance.  However,  as  the 
potency  of  marijuana  available 
increased  and  a  larger  segment  of  the 
population  gained  experience  in  its  use. 
it  became  apparent  that  marijuana  had 
emerged  as  a  major  public  health  and 
safety  risk. 

By  1980,  it  could  be  said  that 
marijuana  impairs  learning  ability  and 
interiferes  with  complex  psychomotor 
performance,  including  driving. 
Marijuana  Research  Findings:  1980, 
Research  Monograph  Series  No.  31 
(National  Institute  on  Drug  Abuse).  In 
addition,  marijuana  became  more 
widely  recognized  as  a  threat  to  health. 
Institute  of  Medicine,  National  Academy 
of  Sciences.  Marijuana  and  Health 
(National  Academy  Press  1982). 

According  to  the  experimental  studies, 
marijuana  affects  such  sensory 
functions  as  visual  acuity,  signal 
detection,  and  balance  or  standing 
steadiness.  Closed-course  and  city 
driving  tests  both  indicated  reduced 
driving  precision,  some  of  which  the 
Institute  on  Medicine  [Id.  at  118) 
assessed  as  indicating  impairment  of 
judgment  as  well  as  car-handling  skills. 

Laboratory  studies  have  also 
demonstrated  reduced  vigilance  in 
signal-detection  tasks.  Studies 
evaluating  cognitive  functions  indicated 
that  marijuana  may  reduce  risk  taking, 
but  also  show  that  marijuana  reduces 
performance  in  divided-attention 
situations. 

Recent  research  has  suggested  the 
possibility  of  next-day  after  effects  from 
marijuana  that  may  reduce  performance 
on  complex,  divided-attention  tasks. 
Yesavage,  Leirer,  Denari  and  Hoilister. 
"Carry-Over  Effects  of  Marijuana 
Intoxication  on  Aircraft  Pilot 
Performance:  A  Preliminary  Report" 
[Am.  J.  Psychiatry  142:1325-1329  (1985)). 
Some  experts  also  believe  that  the 
accumulation  of  marijuana  metabolites 
in  the  body  through  chronic  use  may 
produce  adverse  effects  that  do  not 
abate  at  any  time  while  the  marijuana 
habit  is  sustained.  Since  marijuana 
metabolites  have  been  identified  at  low 
levels  in  the  urine  for  as  long  as  77  days 
after  cessation  of  heavy  and  chronic 
use.  the  possibility  of  significant  chronic 
effects  cannot  be  excluded.  See  Ellis, 
Mann,  )udson,  Schramm  and  Tashchian, 
"Excretion  Patterns  of  Cannabinoid 
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Metabolites  After  Last  Use  in  a  Group  of 
Chronic  Users"  [Clin.  Pharmacol.  Ther. 
38:572-578  (1985)). 

In  summary,  drugs  in  each  of  the 
classes  of  controlled  substances  have 
mind  and  function-altering  effects  on  the 
human  subject  Recent  research 
involving  several  widely-used  drugs 
vividly  illustrates  the  correlation  among 
clinical  data,  theoretical  pharmacology, 
and  performance  on  transportation- 
related  tasks.  Smiley.  Moskowitz,  and 
Ziedman,  "Effects  of  Drugs  on  Driving", 
DHHS  Publication  No.  (ADM)  8&-1388 
(National  Institute  on  Drug  Abuse  and 
National  Highway  Traffic  Safety 
Adminish-ation  1985).  Smiley,  et  al., 
examined  the  effects  of  secobarbital  and 
diazepam  (CNS  depressants),  marijuana 
and  alcohol  in  a  complex,  blind  study 
using  a  driving  simulator.  The  study 
measured  performance  on  a  variety  of 
driving  tasks,  including  stop  or  swerve 
decisions,  tracking,  passing,  and 
maintaining  distance  at  two  dosage 
levels  for  each  drug.  The  results 
revealed  differences  in  particular  effects 
and  performances  on  individual  phases 
of  the  study.  However,  when  the  data 
were  combined  the  authors  concluded 
as  follows: 

Secobarbital,  diazepam,  marijuana,  and 
alcohol  were  all  found  to  impair  perfonnance 
of  a  variety  of  simulated  driving  tasks.  Drug 
levels  tested  for  secobarbital  and  diazepam 
were  therapetitic  doses.  The  marijuana  doses 
were  considered  moderate  to  strong  by  the 
subject  population  use.  The  alcohol  effects 
were  reported  for  levels  up  to  and  slightly 
above  the  legal  limit.  No  clear-cut  differences 
in  the  pattern  of  effects  were  found  among 
the  drugs  tested.  All  drags  impaired 
perceptual-motor  skill  (e.g.,  tracking,  speed 
and  headway  control),  perceptual  tasks 
where  response  time  and  detection  ability 
were  measured,  and  decision-making  tasks. 
Id.  19  (emphasis  supplied). 

This  research  suggests  that  the  subtle 
differences  in  the  way  that  certain  drugs 
affect  hiunan  functions  may  be  less 
important  than  the  overall  disordering 
effect  of  those  drugs  on  the  user's  ability 
to  respond  to  the  complex  challenges 
posed  by  the  transportation 
environment. 

Finally,  as  noted  above,  many  of  the 
detrimental  effects  of  drugs  relate  not  so 
much  to  the  toxic  or  acute  action  of  the 
drug  when  it  may  be  found  in  high 
concentrations  in  the  blood  stream,  but 
rather  to  the  chronic  or  cumulative 
action  of  the  drug  on  the  body  and  the 
mind.  Much  of  tUs  long-term  impairment 
of  the  organism  is  pooriy  understood  but 
what  is  known  is  a  source  of  concern. 

Epidemiological  Studies 

An  approach  to  evaluating  the  effects 
of  drugs  on  transportation  safety  would 
include  a  program  to  determine  the 


presence  of  drug  use  in  an  adequate 
sample  of  accidents  and  the  collection 
of  data  on  the  incidence  of  drug  use 
among  all  drivers.  With  this  information, 
it  would  be  possible  to  determine 
whether  the  user  was  overrepresented 
in  the  accident  population.  Over  a 
period  of  years,  analysis  of  this  kind  has 
permitted  the  Department  of 
Transportation,  through  its  National 
Highway  Traffic  Safety  Administration, 
to  determine  the  role  of  alcohol  in 
highway  accidents.  Attempts  to  obtain 
post-accident  toxicology  results  are  only 
now  beginning  to  provide  data  that  may, 
in  combination  with  careful  field 
investigations,  provide  sufficient 
evidence  to  estimate  accurately  the 
involvement  of  drugs  in  transportation 
accidents. 

A  study  of  440  fataUy-injured.  yotmg 
California  drivers  detected  alcohol  in  70 
percent  of  the  drivers,  marijuana  in  37 
percent,  and  cocaine  in  11  percent  Each 
of  24  other  drugs  was  detected  in  fewer 
than  5  percent  of  the  fatally-injured 
group.  The  authors  concluded  that  only 
alcohol  could  be  clearly  "associated 
with  crash  responsibility"  within  the 
limitations  of  the  available  data,  and 
that  the  role  of  marijuana  in  automobile 
crashes  warrants  further  investigation. 
Williams.  Peat  Crouch,  Wells,  and 
Finkle,  "Drugs  in  Fatally  Injured  Young 
Male  Drivers."  Public  Health  Reports 
100:19-25  (1985). 

Another  study  examined  the  presence 
of  alcohol  and  drugs  among  497  drivers 
injured  in  motor  vehicle  accidents  and 
treated  in  a  Rochester.  New  York 
hospital.  Thirty-eight  percent  of  the 
drivers  had  alcohol  and/or  another  drug 
in  their  systems.  Alcohol  was  found  in 
25  percent  of  the  drivers,  marijuana  in 
9.5  percent  of  the  drivers,  and 
tranquilizers  in  7.5  percent  of  the 
drivers.  These  results  were  considered 
conservative,  because  the  drivers  were 
not  required  to  provide  blood  samples 
and  many  refused.  Terhune  and  Fell, 
"The  Role  of  Alcohol.  Marijuana,  and 
Other  Drugs  in  the  Accidents  of  Injured 
Drivers."  NHTSA  Technical  Report 
DOT-HS-806-181  (Revised— March 
1982). 

As  the  foregoing  studies  indicate,  in  a 
number  of  instances,  people  may  have 
used  both  drugs  and  alcohol.  The 
multiple  drug  phenomenon  suggests  the 
hazard  of  relying  on  countermeasures 
directed  exclusively  at  alcohol  and 
complicates  the  evaluation  of  drug 
involvement  This  dilemma  is 
particularly  critical  when  it  is 
considered  that  workers  may  use  drugs 
other  than  alcohol  on  the  job  to  avoid 
detection  by  their  employer. 


The  Problem  of  Drugs  in  the  Mass 
Transit  IndusUy 

Employees  of  the  mass  transit 
industry  represent  a  broad  and  diverse 
cross  section  of  American  society.  It  is 
reasonable  to  assume  that  the  problem 
of  drug  and  alcohol  abuse  exists  in  this 
industry  in  similar  proportion  to  that 
existing  in  society  as  a  whole.  Personnel 
who  use  drugs  and  alcohol  can  pose 
dangers  to  themselves  and  coworkers 
and  can  cause  or  exacerbate  events  that 
may  take  human  life,  destroy  property, 
and  seriously  harm  the  environment 
The  Department  of  Transportation 
(DOT)  and  the  Urban  Mass 
Transportation  Administration  (UMTA) 
are  committed  to  the  goal  of  a  drug-free 
transportation  system  in  all  modes  of 
transportation. 

UMTA  does  not  contend  that  drug 
abuse  among  personnel  engaged  in  mass 
transportation  is  present  in  any  greater 
degree  than  in  the  general  public  or  that 
accident  statistics  demonstrate  drug 
abuse  as  a  major  factor  in  mass  transit 
accidents.  No  data  exist  to  prove  tiie 
presence  of  a  drug  or  alcohol  abuse 
problem  among  mass  transit  personnel. 
UMTA  is  very  interested  in  receiving 
any  additional  data  on  the  use  of 
controlled  substances  by  sensitive 
safety  personnel  in  mass  transit 
However,  UMTA  believes  that  die 
public  expects,  and  is  entitled  to  expect 
that  transportation  systems  will  be 
operated  safely.  Hie  potential  for 
accidents  caused  by  mass  transit 
personnel  whose  skills  may  be  impaired 
due  to  drug  usage  will  be  greatiy 
decreased  by  the  implementation  of  a 
drug-testing  program.  Implementation  of 
a  drug  abuse  prevention  program, 
including  educaticm  and  awareness, 
testing  and  rehabilitation,  is  necessary 
to  ensure  that  mass  transportation 
operates  in  the  safest  manner  possible. 

B.  The  Statutafy  Baab  for  the  Rule 

The  grant  programs  under  both 
section  3  and  section  9  of  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended  (Tlie  UMT  Act]  require  a 
recipient  of  Federal  financial  assistance 
to  have  the  inherent  capacity  to  carry 
out  the  purposes  of  the  transit  grants. 
Under  the  section  3  discretionary  grants 
program,  section  3(aK2)(A)(i]  provides 
that  "No  grant  or  loan  shall  be  provided 
under  this  section  imless  the  Secretary 
determines  that  the  applicant  has  or  will 
have — (i)  the  legal  financial,  and 
technical  capacity  to  carry  out  die 
proposed  project;  *  *  *." 

Essentially  the  same  requirement  is 
contained  in  the  formula  grant  program 
under  section  9,  although  in  die  form  of 
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a  certiHcation.  Section  9(e)(3)  provides 
that  each  recipient  of  section  9  funding 
"*  *  *  should  submit  to  the  Secretary 
annually  a  certincation  that  such 
recipient  *  *  *  has  or  will  have  the 
legal,  financial,  and  technical  capacity 
to  carry  out  the  proposed  program  of 
projects  *  *  *".  This  provision  also 
requires  a  certification  by  the  recipient 
that  it  has  "satisfactory  continuing 
control"  over  the  use  of  UMTA-assisted 
facilities  and  equipment. 

The  technical  capacity  to  carry  out  a 
mass  transit  project  necessarily  must 
include  an  ability  to  provide  essentially 
safe  mass  transportation  services,  and  it 
is  within  the  scope  of  this  requirement 
for  UMTA  to  require  recipients  of 
sections  3  and  9  funding  to  undertake 
measures  that  would  enhance  their 
ability  to  provide  safe  operations. 
"Satisfactory  continuing  control"  also 
necessarily  implies  the  abihty  to  ensure 
that  the  safe  operation  of  UMTA- 
assisted  facilities  and  equipment  is  not 
endangered  by  drug  use  by  sensitive- 
safety  and  security  personnel. 

Under  the  section  3  discretionary 
program,  moreover,  the  Secretary  is 
authorized  to  make  grants  "*  *  *  on 
such  terms  and  conditions  as  the 
Secretary  may  prescribe  *  *  *," 
providing  even  broader  authority  under 
this  program  to  require  a  recipient  to 
institute  a  drug  program  before  a  grant 
will  be  awarded. 

For  the  section  18  transportation 
program  for  non-urbanized  areas, 
subsection  18(0  provides  that  "grants 
under  this  section  shall  be  subject  to 
such  terms  and  conditions  (which  are 
appropriate  to  the  special  needs  of 
public  transportation  in  areas  other  than 
urbanized  areas)  as  the  Secretary  may 
prescribe."  The  requirements  proposed 
here  would  be  among  the  terms  and 
conditions  imposed  under  the  authority 
of  this  section. 

Section  22  of  the  UMT  Act  provides 
the  Secretary  (and,  by  delegation, 
UMTA)  with  authority  to  investigate 
certain  conditions  which  the  Secretary 
believes  creates  a  serious  hazard  of 
death  or  injury.  If  the  Secretary 
determines  that  such  conditions  do 
create  such  a  hazard,  the  Secretary  shall 
require  the  recipient  of  UMTA  funding 
to  submit  a  plan  for  correcting  or 
eliminating  such  condition.  The 
Secretary  is  authorized  to  withhold 
funding  under  the  UMT  Act  until  the 
plan  is  implemented. 

Finally,  the  Department  is  considering 
seeking  legislation  from  Congress  to 
clarify  this  existing  authority. 

C.  Purpose  of  NPRM 

It  is  the  policy  of  UMTA  that  workers 
in  sensitive-safety  positions  of 


recipients  of  Federal  transit  funds  be 
free  of  drugs.  To  detect  and  deter  the 
use  of  drugs  by  such  employees,  this 
proposed  rule  would  require  recipients 
to  establish  a  program  that  would 
include  four  types  of  testing  for  the  use 
of  controlled  substances:  (1)  Pre- 
employment;  (2)  post-accident;  (3) 
reasonable  cause;  (4)  and  random  drug 
testing.  The  testing  procedures  would 
protect  individual  privacy,  ensure 
accountability  and  integrity  of 
specimens,  require  confirmation  of  all 
positive  screening  tests,  mandate  the 
use  of  laboratories  operating  within  the 
guidelines  to  be  established  by  the  U.S. 
Department  of  Health  and  Human 
Services,  provide  confidentiality  for  test 
results  and  medical  histories,  and 
ensure  nondiscriminatory  testing 
methods  and  random  drug  testing. 

Failure  of  a  recipient  to  certify  that  it 
has  established  a  drug  program  will 
render  it  ineligible  to  receive  Federal 
financial  assistance  under  section  3, 9, 
or  18  of  the  UMT  Act. 

D.  The  Proposed  Rule 

The  overall  goal  of  testing  is  to  ensure 
a  drug-free  transportation  environment 
which,  in  turn,  would  reduce  accidents 
and  casualties  in  mass  transit 
operations.  This  proposed  rule  would 
require  recipients  of  Federal  transit 
funding  to  establish  an  effective, 
comprehensive  anti-drug  program  within 
180  days  of  the  effective  date  of  the  rule. 

Under  a  comprehensive  anti-drug 
program  under  this  proposed  rule,  an 
employee  in  a  sensitive  safety  position 
may  not  use  controlled  substances  on  or 
off  duty.  (The  terms  controlled 
substances  and  drugs  are  synonymous 
in  this  proposal.)  If  controlled  substance 
use  is  detected,  an  individual  shall  not 
perform  in  a  sensitive  safety  position. 
An  individual  may  not  be  hired  or 
continue  to  work  at  a  sensitive  safety 
position  if  he  or  she  has  a  confirmed 
positive  drug  test  as  a  result  of  a  pre- 
employment,  post-accident,  reasonable 
cause,  or  random  test. 

This  NPRM  proposes  specific 
requirements  for  testing  procedures  and 
options  for  rehabilitation  programs.  As 
noted  later,  UMTA  realizes  that  some  of 
these  requirements  may  be  difficult  to 
achieve  as  proposed.  This  may  be 
especially  true  for  small  transit 
providers.  UMTA  is  interested  in 
comments  on  ways  in  which  the 
objectives  of  this  NPRM  can  be 
achieved  through  procedures  or 
programs  without  the  need  for  detailed 
regiilnfnry  requirements.  For  example, 
should  UMTA  permit  programs 
developed  by  consortiums  of  transit 
authorities  or  employee  organizations  to 
be  used  to  comply  with  the  following 


UMTA  proposed  program?  We  also  seek 
comment  on  whether  an  industry-wide 
program,  developed  by  industry  and/or 
labor  associations  may  be  a  viable  and 
expedient  mechanism  to  implement  drug 
abatement  programs.  If  so,  UMTA 
requests  detailed  comments  on  how 
such  program  would  be  implemented. 

Drug  testing  and  sanctions  for  use  will 
help  discourage  substance  abuse  and 
reduce  absenteeism,  accidents,  health 
care  costs,  and  other  drug-related 
problems.  It  will  act  as  a  deterrent  to 
those  individuals  who  might  be  tempted 
to  try  drugs  for  the  first  time  or  who 
currently  use  drugs.  Finally,  drug  testing 
will  protect  the  safety  of  the  employees 
of  mass  transit  entities,  through  the 
early  identification  and,  under  some 
options,  rehabilitation  of  workers  with 
drug  abuse  problems. 

This  proposed  rule  would  only  affect 
employees  in  sensitive  safety  positions. 
UMTA  specifically  requests  comment  on 
whether  security  related  positions 
should  be  subject  to  this  proposed  rule 
for  the  same  reasons  that  sensitive 
safety  positions  are. 

UMTA  also  requests  comment  on  the 
practicality  of  recipients  getting  a 
comprehensive  anti-drug  program  in 
place  in  the  180  day  time  period  set  out 
in  the  NPRM.  UMTA  recognizes  that 
many  recipients  are  State  and  local 
governments  with  their  own  policies  and 
procedures  as  well  as  legislative  and 
regulatory  bodies.  Specifically,  UMTA 
requests  comment  on  alternative  time 
frames  and  reasons  for  them. 

Pre-employment  Testing 

UMTA  proposes  to  require  recipients 
to  ensure  that  employees  in  sensitive 
safety  positions  are  chemically  tested 
for  evidence  of  the  use  of  controlled 
substances.  A  urine  specimen  would  be 
used  for  testing  purposes.  An  applicant 
who  tests  positive  for  the  use  of  a 
controlled  substance  or  refused  to  be 
tested  could  not  be  hired  to  perform 
sensitive-safety  functions. 

A  recipient  would  be  responsible  for 
ensuring  that  testing  is  carried  out 
according  to  the  requirements  of  the 
proposed  rule,  for  receiving  and 
maintaining  documentation  of  the 
results  for  sensitive  safety  employees 
for  3  years,  and  for  notifying  applicants 
of  the  results  and  affording  them  an 
opportunity  to  explain  the  presence  of  a 
controlled  substance.  If  the  applicant  is 
not  hired,  no  record  of  the  test  results 
will  be  maintained  by  the  recipient. 
UMTA  specifically  requests  comment  on 
the  proposed  requirements  that  the 
employer  keep  no  records  of  an 
application  for  employment  that  has 
been  withdrawn  because  of  a  failed 


drug  test  and  on  the  proposed 
requirement  that  the  recipient  not 
disclose  the  results  of  the  test  to  any 
other  person.  We  have  made  these 
proposals  because  we  believe  they  are 
appropriate  policies  for  the 
implementation  of  an  effective  and  non- 
punitive  anti-drug  program.  Comments 
are  invited  to  the  extent  to  which  these 
proposals  are  necessary  or  justified. 

Post-accident  Testing 

Post-accident  testing  is  a  necessary 
part  of  a  drug  program.  UMTA  proposes 
mandatory  testing  for  sensitive-safety 
employees  involved  in  fatal  accidents. 
The  limitation  to  fatal  accidents  is 
purely  a  practical  matter,  and  this 
proposed  regulation  should  not  be 
interpreted  to  prohibit  recipients  from 
testing  employees  involved  in  other 
categories  of  accidents. 

A  recipient  would  be  responsible  for 
ensuring  that  testing  is  done  in  the 
prescribed  manner  after  a  fatal  accident. 
A  fatal  accident  is  defined  as  one  in 
which  a  fatality  occurs  within  24  hours 
of  the  accident.  Testing  would  be  done 
as  soon  as  possible,  but  no  later  than  12 
hours  after  the  fatality.  If  testing  is  not 
done,  the  recipient  would  be  required  to 
furnish  an  explanation.  In  administering 
a  drug  test  after  an  accident,  UMTA 
proposes  to  authorize  employers  to  test 
sensitive  safety  employees  for  any 
Schedule  I  or  Schedule  II  drug,  even 
though  many  of  these  substances  would 
not  be  tested  for  in  a  pre-employment, 
random,  or  periodic  test.  This  is  the 
same  practice  as  would  be  followed  by 
DOT  in  testing  its  employees  imder  the 
proposed  Department  of  Health  and 
Human  Services  (HHS)  guidelines. 

Post-accident  testing  would  require 
the  employee  to  go  to  a  collection  site 
and  provide  a  urine  sample  within  12 
hours  of  the  fatality.  A  twelve-hour 
period  was  selected  because  UMTA 
believes  this  time  frame  will  capture 
those  individuals  who  used  prohibited 
drugs  prior  to  the  accident.  Furthermore, 
this  time  frame  takes  into  consideration 
the  myriad  of  factors  (geographic 
isolation  of  the  accident,  late 
notification  of  the  accident  to  the 
recipient,  injury,  etc.)  which  could 
legitimately  delay  collection  of  a 
sample.  UMTA  requests  comments  on 
whether  post-accident  testing  should  be 
limited  only  to  fatal  accidents.  For 
example,  should  it  be  expanded  to 
include  accidents  or  incidents  where 
hospitalization  is  required  or  include  all 
accidents?  Should  positive  post-accident 
tests  be  reported  to  UMTA  and.  if  so,  at 
what  intervals? 


Reasonable  Cause  Testing 

UMTA  proposes  to  require  a  recipient 
to  conduct  testing  when  it  has 
reasonable  cause  that  an  on-duty 
sensitive-safety  employee  has  used  a 
controlled  substance.  Reasonable  cause 
is  based  on  a  belief  that  an  individual  is 
using  or  is  under  the  influence  of 
controlled  substances  while  on  duty. 
Changes  in  character  or  behavior  may 
be  evidence  of  the  use  of  controlled 
substances.  These  changes  are  often 
characterized  by  mood  swings  and 
changes  in  appearance,  attitude,  speech, 
and  work  habits.  In  light  of  the 
subjectivity  of  this  criteria,  two 
witnesses  would  be  required  to 
substantiate  this  determination.  At  least 
one  tvitness  would  have  to  be  a  person 
in  a  supervisory  capacity. 

Are  there  practical  problems  to  this 
approach?  Should  both  of  the  observers 
have  to  be  supervisors?  What  other 
criteria  could  be  used  that  would  protect 
a  disfavored  employee  from  potential 
harassment  through  drug  testing?  Should 
there  be  a  limit  to  the  number  of  times 
an  employee  can  be  subjected  to 
reasonable  cause  testing  in  order  to 
prevent  unwarranted  harassment? 
Should  there  be  specified  circumstances, 
such  as  rule  violations,  under  which 
drug  testing  would  be  automatic?  If  so, 
what  kind  of  rule  violations  would 
suggest  a  drug  problem  and  should 
trigger  reasonable  cause  testing?  We 
note  in  this  regard  that  the  Federal 
Railroad  Administration  has  specified, 
in  its  existing  anti-drug  rule,  the  types  of 
incidents  that  could  justify  requiring  an 
employee  to  undergo  drug  testing.  Could 
a  similar  program  work  for  recipients? 

Commenters  also  should  present  any 
data  on  the  effectiveness  of  existing 
programs  which  use  reasonable  cause- 
or  suspicion-type  testing.  At  least  one 
program  that  we  are  aware  of  provides 
for  rehabilitation  similar  to  that 
proposed  tmder  option  3  below,  but 
which  was  woiked  out  by  labor  and 
management  Sanctions,  in  terms  of 
salary  loss,  are  potentially  quite  severe 
for  persons  discovered  to  have  drugs  in 
their  systems  as  a  result  of  a  test. 
Commenters  should  address  the 
benefits,  costs  and  deterrence  value  of 
such  a  program. 

UMTA  proposes  to  authorize 
employers  to  test  sensitive-safety 
employees  for  any  Schedule  I  or 
Schedule  II  drug  when  there  is 
reasonable  cause  to  believe  a  drug  was 
used,  even  though  many  of  the  Schedule 
I  and  II  substances  would  not  be  tested 
for  in  a  pre-employment  or  random  test. 
This  is  the  same  practice  as  would  be 
followed  by  DOT  in  testing  its 


employees  under  the  proposed  HHS 
guidelines. 

Random  Testing 

Random  testing  is  expected  to  be  die 
primary  method  of  deterrence  in  the 
anti-drug  program.  Random  testing 
avoids  potential  bias  toward  and 
selective  harassment  of  an  employee 
because  every  employee  has  an  equal 
chance  for  selection  at  any  time. 
Random  selection  is  usuaUy 
accomplished  through  scientifically 
accepted  methods  such  as  the  use  of  a 
random  number  table  or  computer- 
based,  random  number  generator.  Both 
methods  select  individuals  by  matching 
these  random  numbers  against  an 
employee's  social  security  number  or 
payroll  account  number. 

With  random  testing,  abstinence  is  the 
only  way  to  avoid  the  risk  of  detection 
of  drug  use.  Random  drug  testing 
requires  a  specific  implementation  plan 
to  deter  drug  use.  Hie  rule  proposes  to 
use  a  sampling  rate  of  up  to  125  percent 
of  employees  performing  specific 
sensitive  safety  functions.  The  125 
percent  sampling  rate  is  based  on  the 
Coast  Guard  testing  program.  This  does 
not  mean  that  the  rate  would  be  set  at 
125  percent,  but  this  figure  serves  as  a 
benchmark  on  which  comments  about 
the  most  appropriate  rate  can  be  based. 
UMTA  intends  to  select  an  appropriate 
rate  based  on  effectiveness  deterrence. 
and  costs.  Commenters  are  asked  to 
suggest  what  the  rate  should  be  and 
provide  the  basis  for  their  views. 

A 125  percent  rate  for  random  testing 
would  have  certain  advantages.  This 
testing  rate  has  been  shown  to  be  a 
viable  deterrent  in  the  Coast  Guard 
program  to  future  drug  use  and  has  been 
proven  effective  in  reducing  the  present 
incidence  of  drug  use.  The  Coast 
Guard's  random  testing  program  of  its 
uniformed  personnel  resulted  in 
reducing  detected  drug  use  by  75  percent 
in  the  five  years  since  the  program  was 
implemented.  This  testing  rate  currendy 
is  the  best  evidence  available  to  UMTA 
regarding  a  successful  random  testing 
program.  UMTA  is  proposing  125 
percent  as  a  potential  maximum  testing 
rate.  At  the  same  time.  UMTA 
recognizes  that  the  higher  the  sampling 
rate,  the  higher  the  costs  of  the  program 
UMTA  invites  comments  on  how  low  a 
sampling  percentage  could  be  adopted 
while  still  maintaining  a  credible 
deterrent  In  particular,  UMTA  is 
interested  in  information  on 
documented,  effective  random  testing 
programs  and  the  sampling  rates  that 
were  used  as  measured  against  the 
incidence  of  drug  use  on  a  year-to-year 
basis,  and  information  that  would 
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provide  updated  estimates  of  the 
relative  costs  and  effectiveness 
associated  with  various  sampling  rates. 
UMTA  also  requests  commenters  to 
address  whether  the  experience  of 
uniformed  personnel  in  the  Coast  Guard 
program  is  a  valid  indicator  of  how 
sensitive  safety  mass  transit  employees 
would  respond  to  a  similar  program. 

A  sampling  rate  of  125  percent  would 
mean  that  a  population  of  10,000  would 
provide  12,500  annual  samples. 
Similarly,  a  sampling  rate  of  12.5  percent 
would  provide  1,250  samples  from  the 
same  population.  Using  true  random 
selection,  employees  selected  for  each 
weekly  or  monthly  increment  would  be 
returned  to  the  pool  of  those  eligible  for 
testing  and  would  be  subject  to 
reselection.  The  vulnerability  for 
reselection  deters  drug  abuse  because 
an  individual  selected  early  in  the 
testing  cycle  would  still  be  equally 
subject  to  testing  throughout  the 
remainder  of  the  year  and  would  still 
risk  detection  if  he  or  she  used  drugs 
after  the  first  test.  One  featiu«  of  this 
plan  is  that  some  employees  might  not 
be  selected  at  all  during  the  first  year 
and  others  could  be  selected  more  than 
once.  Another  issue  in  this  area  is  the 
matter  of  "randomness"  among  small  or 
isolated  populations.  What,  for  example, 
is  the  meaning  of  a  random  test  to  an 
employee  population  consisting  of  only 
one  employee,  or  a  few  employees?  This 
problem  is  particularly  acute  if  the 
owner  or  manager  of  the  business  is  also 
the  sole  person,  or  one  of  only  a  few 
persons,  subject  to  testing.  Similarly, 
although  suprise  is  an  essential  feature 
of  true  random  selection,  how  can  this 
be  achieved  when  the  employee  is 
located  in  a  remote  location  and  must  be 
transported  some  distance  to  provide  a 
sample?  This  could  result  in  the  loss  of 
the  element  of  surprise  in  many  cases. 
UMTA  seeks  comments  on  how  to  deal 
with  these  problems. 

Should  the  rule  permit  transit 
providers,  especially  the  small  ones,  to 
use  a  third  party  to  set  up  and  maintain 
their  drug  testing  program?  They  could 
choose  to  comply  with  the  rule  through 
the  use  of  several  options,  including: 

1.  Form  consortiums  made  of  small 
providers  that  would  develop  a  centrally 
administered  random  testing  program. 

2.  Form  consortiums,  and  hire  a 
contractor  to  develop  and  implement  a 
random  testing  program. 

3.  Contract  separately  with  an  outside 
company  that  would  set-up  and  provide 
these  services. 

4.  Have  existing  industry-related 
groups  (e.g.  trade  associations)  set-up 
drug  programs  in  which  small  entities 
could  participate. 


5.  Arrange  to  be  included  as  a  part  of 
a  larger  grantee's  drug  testing  program. 

UMTA  invites  comments  as  to  what 
methods  might  be  used  to  facilitate  the 
inclusion  of  small  entities  in  the  program 
and  whether  all  small  entities  should  be 
required  to  develop  and  implement  a 
drug  abatement  program.  Commenters 
who  believe  that  the  proposed  rule 
should  not  cover  small  entities,  either  in 
whole  or  in  part,  should  explain  the 
basis  for  their  views  and  describe  how 
they  would  define  small  entity  for  this 
purpose. 

UMTA  is  considering  whether 
programs  should  provide  for  adjustment 
of  the  minimum  sampling  rate  based 
upon  the  success  of  the  program. 
Although  a  numerical  target  is  needed 
as  a  benchmark  for  discussion,  in  actual 
practice  there  may  come  a  point  of 
sharply  diminishing  returns  from  any  set 
level  as  the  mix  of  countermeasures 
detects  most  chronic  substance  abuse 
and  deters  casual  use.  The  testing 
program  could  be  designed  so  that  it 
could  be  phased  up  or  down  as 
appropriate  and  in  response  to  the 
pattern  of  results  obtained  through  the 
program.  In  combination  with  post- 
accident  testing  experiences,  the  results 
of  random  testing  would  provide  the 
most  useful  gauge  of  the  need.  UMTA  is 
considering  whether  there  are 
circumstances  under  which  the  program 
should  allow  for  the  level  of  effort  to  be 
increased  or  scaled  back  based  on  a 
method  of  evaluation  stated  in  the  rule 
based  on  individual  applications  and 
specifically  requests  comments  on  this 
issue.  As  with  other  issues.  UMTA 
reserves  the  right  to  make  appropriate 
adjustments  in  the  rule  in  response  to 
public  comments.  Are  there  any  other 
ways  to  reduce  costs  or  improve  the 
effectiveness  of  the  proposed  rule?  For 
example,  are  there  any  ways  to  grant 
employers  flexibility  without 
compromising  the  objectives  of  the  rule? 
What  would  be  the  likely  cost  savings,  if 
any,  in  a  more  flexible  approach. 

UMTA  also  requests  comments  as  to 
whether  the  rule  should  contain  a 
provision  allowing  a  company  with  a 
high  level  of  safety  with  regard  to  drug 
use,  demonstrated  over  a  designated 
time  period,  more  latitude  in 
determining  the  application  of  its  anti- 
drug program. 

Applicability  to  Employees  in  Safety 
Sensitive  Positions 

The  NPRM  would  require  a  recipient 
of  UMTA  funding  under  section  3,  9,  or 
18  of  the  UMT  Act,  or  23  U.S.C.  103(e)[4), 
to  certify  that  it  had  established  a  drug 
program  that,  at  a  minimum,  provided 
for  four  types  of  drug  testing  and  an 
employee  assistance  program.  The 


NPRM  would  only  require  that  the  drug 
program  apply  to  sensitive  safety 
positions,  including  vehicle  operators, 
controllers,  and  mechanics.  UMTA 
seeks  particular  comment  on  this 
deflnition.  Does  it  adequately  cover  all 
employees  who  have  or  could  have  an 
impact  on  the  operational  aspects  of  a 
recipient?  Is  it  too  broad?  Should  other 
specific  jobs  be  included  such  as  other 
maintenance  personnel? 


Employee  Assistance  Programs 

UMTA  has  determined  that  properly 
managed  Employee  Assistance 
Programs  (EAP's)  benefit  both 
management  and  employees  and  can  be 
a  positive  factor  in  controlling  drug  use. 

UMTA  recognizes  that  individually 
established  EAP's  may  be  beyond  the 
fiscal  resources  of  some  recipients. 
However,  the  recipient  of  Federal 
financial  transit  assistance  has  a 
responsibility  to  employees  and  the 
public  to  provide  a  drug-free 
environment  to  the  maximum  extent 
practical.  As  such,  in  certain 
circumstances,  under  the  proposed  rule, 
recipients  would  provide  EAP  services 
or  make  such  services  available  through 
one  of  the  following  means:  company- 
operated  EAP;  contractor  or  consortium 
arrangement:  or  arrangements  with  local 
community  service  organizations  for 
voluntary  referrals  or  employer-directed 
referrals.  Other  alternatives  to  the 
above  must  be  approved  by  UMTA  and 
would  have  to  provide  an  equivalent 
level  of  EAP  service  to  employees. 

The  proposed  rule  would  require  that 
an  EAP  provide  education,  training  for 
employees  and  supervisory  personnel, 
and,  under  three  of  four  proposed 
options,  an  opportunity  for 
rehabilitation. 

An  EAP  may  include  the  following 
components: 

(a)  Employee  policy  and  procedures 
on  drug  use  based  on  a  grantee's  unique 
needs,  organizational  structure,  and 
goals  and  resources; 

(b)  Employee  communications  that 
include  ongoing  printed  educational 
materials  directed  at  both  drivers  and 
family  members; 

(c)  Service  delivery  system  which  may 
include: 

(1)  Drug  screening  and  confirmation 
testing  and 

(2)  Treatment  (rehabilitation)  and/or 
referral  to  more  appropriate  or 
specialized  professional  facility  (usually 
all  testing  is  on  a  contract  basis); 

(d)  Training  of  supervisors;  and 

(e)  Evaluation  of  the  effectiveness  of 
the  EAP. 

UMTA  has  determined  that  properly 
managed  EAPs  benefit  both  the  grantee 


and  employee.  We  propose  to  require 
that  all  grantees  develop  EAPs  for  their 
employees.  Each  EAP  would  be  required 
to  have  an  educational  component 
which  would  minimally  have  display 
and  distribution  of  informational 
material;  display  and  distribution  of  the 
community-service  hot-line  telephone 
number  for  driver  assistance  (if  one  is 
available):  and  display  and  distribution 
of  the  grantee  policy  regarding  drug  use 
by  drivers.  Additionally,  each  EAP  of  a 
grantee  would  be  required  to  provide 
annual  training  for  employees  and 
supervisory  personnel.  The  training 
would  minimally  require  the  following 
elements:  The  effects  and  consequences 
of  drug  use  on  personal  health,  safety, 
and  work  environment;  the 
manifestations  and  behavioral  causes 
that  may  indicate  drug  use  and  abuse; 
and  documentation  of  training  given  to 
employees  and  supervisory  personnel. 
EAP  training  programs  for  employees 
and  supervisory  personnel  would 
consist  of  at  least  60  minutes  for  each 
driver  and  supervisor  the  first  year.  Is  60 
minutes  a  sufficient  time  for  this 
training?  Finally,  each  EAP.  under  three 
of  the  four  options  presented,  would 
provide  an  opportunity  for 
rehabilitation.  How  should  small 
grantees  establish  and  manage  EAPs? 

Employers  would  be  required  to 
appoint  or  designate  a  Medical  Review 
Officer  (MRO).  The  MRO  would  perform 
several  functions,  including  review  of 
the  results  of  the  employer's  drug  testing 
program;  interpretation  of  each 
confirmed  positive  test  result;  and 
evaluation  of  an  individual  in 
conjunction  with  an  EAP  rehabilitation 
program.  UMTA  also  seeks  cortiments 
on  the  MRO's  appropriate  role  in 
determining  when  an  individual  might 
be  returned  to  duty.  The  proposed  rule 
(by  reference  to  the  HHS  Guidelines) 
requires  that  an  MRO  be  a  licensed 
doctor  of  medicine  or  osteopathy.  The 
MRO  could  be  a  currently  employed 
company  physician  or  could  be  a  private 
physician  who  performs  MRO  service 
for  the  employer  on  a  contractual  basis. 
Comments  are  requested  on  the  need  for 
an  MRO  and  if  the  MRO  need  be  a 
licensed  physician  or  could  be  another 
type  of  medical  professional. 

An  employee  must  successfully 
complete  a  rehabilitation  program 
before  being  returned  to  his  or  her 
previous  duties.  UMTA  is  not  proposing 
to  require  employers  to  pay  the  cost  of 
rehabilitation.  At  this  time,  the  proposed 
rule  does  not  impose  any  limits  on  the 
amount  of  time  that  an  employee  may 
use  to  complete  a  rehabilitation 
program.  However.  UMTA  recognizes 
that  requiring  an  employer  to  hold  a 


position  open  or  adjust  operations  for  an 
indefinite  period,  while  an  employee  is 
enrolled  in  a  rehabilitation,  may  result 
in  inconvenience  and  hardship  for  some 
employers,  especially  smaller 
companies.  Therefore,  UMTA  solicits 
comments  on  an  equitable  and 
appropriate  amount  of  time  for  an 
employee  to  complete  a  rehabilitation 
program  to  be  specified  in  the  rule,  and 
whether  the  amount  of  time  should  be 
different  for  smaller  companies.  UMTA 
is  particularly  interested  in  time  frames 
that  have  been  shown  to  be  appropriate 
for  other  documented  rehabilitation 
programs,  taking  into  account  how  long 
it  may  take  for  an  employee  to  be 
admitted  to  a  rehabilitation  program. 

Commenters  also  should  address 
whether  employees  involved  in  EAP 
programs  could  be  employed  in 
nonsensitive  safety  positions  during  the 
rehabilitation  process.  The  proposed 
rule  does  not  require  the  employer  to 
offer  these  same  opportunities  to  a 
repeat  offender,  to  persons  not  currently 
employed  by  the  employer  who  fail  a 
pre-employment  test,  or  persons  who 
have  been  found  to  use  drugs  on  the  job. 

UMTA  is  considering  four  different 
options  concerning  the  circumstances 
under  which  employees  would  be  given 
an  opportunity  to  seek  rehabilitation. 
Under  the  first  option,  an  employee  who 
comes  forward  voluntarily  or  tests 
positive  for  drugs  for  the  first  time 
would  be  eligible  for  rehabilitation 
rather  than  be  discharged.  Non- 
employees  given  a  pre-employment  drug 
test  need  not  be  given  an  opportiinity  for 
rehabilitation.  Once  rehabilitated,  the 
employee  would  be  reinstated  into  his 
or  her  prior  position.  The  second  option 
would  provide  rehabilitation  rights  to  an 
employee  who  comes  forward 
voluntarily  or  who  is  identified  as  a  drug 
user  during  a  random  test;  but  would  not 
require  that  the  same  opportunity  be 
afforded  to  an  employee  identified  as  a 
drug  user  in  a  post-accident  or 
reasonable  cause  test.  Under  this  option, 
a  rehabilitated  employee  would  be 
reinstated  into  his  or  her  prior  position, 
but  an  employee  who  is  not  afforded  the 
right  to  rehabilitation  could  be 
discharged.  In  the  third  option,  only  an 
employee  who  comes  forward 
voluntarily  could  claim  rehabilitation 
rights,  and  anyone  testing  positive  for 
drugs  (regardless  of  the  circumstances, 
e.g..  random,  post-accident,  reasonable 
cause)  could  be  fired  immediately. 
Under  all  three  proposed  options, 
recipients  would  be  free  to  offer  more 
rehabilitation  options  than  proposed. 
The  proposed  options  only  establish 
minimum  rehabilitation  requirements  for 
EAFs.  Thus  for  example,  a  recipient 


could  voluntarily  offer  two  chances  at 
rehabilitation  rather  than  one. 

The  fourth  option  would  require  the 
employer  to  determine,  as  part  of  its 
anti-drug  program,  what  rehabilitation 
opportunities  to  provide.  This  is 
essentially  a  "local  option"  approach. 
The  employer  could  choose  any  of  the 
three  other  options  as  its  approach  or 
some  variation  of  them.  It  could  choose 
not  to  provide  an  opportunity  for 
rehabilitation  in  any  circumstance,  in 
which  case  an  employee  who  was 
identified  as  a  dnig  user  could  be  fired. 
In  any  case,  however,  the  employee 
could  not  return  to  a  sensitive  s.nfety 
position  unless  he  or  she  met  the 
conditions  established  in  the  option  4 
version  of  §  653.52. 

Each  of  these  approaches  has  its  own 
merits.  For  example,  the  broad 
rehabilitation  program  anticipated  by 
the  first  alternative  is  likely  to  maximize 
both  the  costs  and  the  benefits  to 
society,  by  ensuring  that  more  drug 
users  will  get  the  help  they  need.  If  users 
are  simply  fired,  they  will  often  lose 
access  to,  and  perhaps  incentive  to  use 
rehabilitation  services,  and  they  may 
continue  to  be  drug  users.  However,  it 
could  be  argued  that  employees  who  are 
found  to  be  drug  users  through  post- 
accident  or  reasonable  cause  tests  are 
less  deserving  of  an  opportunity  for 
rehabilitation,  and  the  second 
alternative  would  therefore  exclude 
them.  The  third  alternative  is  likely  to  be 
the  lowest  in  direct  costs,  because 
rehabilitation  would  be  required  only  for 
employees  who  seek  it  voluntarily,  but 
for  the  same  reason,  however,  this 
alternative  might  produce  less  in 
societal  benefits.  Commenters  should 
address  whether,  and  to  what  extent  the 
third  alternative  would  encourage  drug 
users  to  identifj'  themselves  before  they 
are  tested,  in  contrast  to  the  first  and 
second  alternatives,  which  appear  to 
provide  less  incentives  for  drug  users  to 
identify  themselves  before  they  are 
discovered  through  the  testing  process. 
The  fourth  option  could  permit 
employees  to  rid  their  woric  forces  of 
drug  users  more  quickly  and  at  a  lower 
cost  (if  rehabilitation  opportunities  were 
not  provided).  It  would  also  permit 
greater  flexibility  at  the  local  level.  The 
benefits  of  rehabilitation  might  be  lost 
however.  Commenters  should  address 
whether  this  alternative  would  be 
effective  for  the  transit  industry.  How 
would  this  alternative  affect  the 
deterrence  value  of  the  proposal?  What 
impact  would  it  have  on  the  costs  and 
benefits?  Would  not  requiring 
rehabilitation  foster  other  approaches  to 
combating  drug  usage? 
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UMTA  specifically  invites  comment 
on  which  of  these  or  other  alternatives 
offer  the  greatest  benefits  at  the  lowest 
costs. 

Under  any  of  these  options,  if  the 
individual  was  successfully 
rehabilitated,  the  program  would  require 
that  he  or  she  be  offered  the  opportunity 
to  return  to  his  or  her  former  position. 
The  NPRM  does  not  specify  who  makes 
the  decision  concerning  whether  the 
individual  has  been  successfully 
rehabilitated,  however.  UMTA  seeks 
comments  on  whether  the  final  rule 
should  so  specify. 

If  the  final  rule  does  specify  who 
makes  this  decision,  who  should  the 
decision-maker  be?  Should  it  be  the 
medical  review  officer,  the  head  of  the 
EAP,  the  head  of  the  drug  rehabilitation 
program  in  which  the  employee 
participated,  an  independent  physician, 
or  some  combination  of  these  persons? 
Are  there  other  individuals  that  should 
be  participated  or  required  to  make  the 
decision? 

UMTA  also  seeks  comments  on 
whether  the  rule  should  contain 
standards  for  making  this  determination. 
If  so,  what  should  they  be?  Should  the 
employer,  UMTA.  or  both  have  a 
procedure  through  which  the  employee 
can  contest  a  determination  that  he  or 
she  had  not  been  rehabilitated? 

Post-rehabilitation  Testing 

Once  an  employee  has  undergone 
rehabilitation,  there  may  be  a  need  to 
conduct  tests  to  ensure  continued 
disassociation  from  drugs.  At  the  time  of 
the  adoption  of  a  Hnal  rule  in  this 
proceeding,  we  intend  to  provide 
procedures  for  the  conduct  of  such  tests. 
We  invite  public  comment  on  what  the 
final  rule  should  contain. 

For  example,  should  there  be  a 
uniform  testing  period  after 
rehabilitation,  or  should  this  be 
determined  on  a  case-by-case  basis? 
Who  should  make  such  a  determination: 
the  medical  review  officer  (whose  role  is 
noted  in  the  HHS  Guidelines),  the  EAP 
counselor,  or  both  together?  Should  the 
employee  be  involved?  How  could 
employee  involvement  be 
accomplished?  If  we  adopt  a  uniform 
post-rehabilitation  period,  how  long 
should  it  be?  Is  six  months  reasonable? 
Would  longer  periods  constitute  an 
unacceptable  burden  on  employees  and 
on  the  employer?  Others  might  argue 
that  a  longer  follow-up  period,  such  as 
one  year,  is  called  for.  Should  the  length 
of  the  tollow-up  period  depend  on  the 
kind  of  drug  that  was  detected?  Should 
it  depend  on  the  severity  of  the 
individual's  drug  problem,  as  indicated 
by  the  kind  of  treatment  that  was  found 
to  be  necessary?  For  example,  should 


someone  undergoing  inpatient 
rehabilitation  be  subject  to  post- 
rehabilitation  testing  for  a  longer  time 
than  someone  who  needs  only 
abatement  counseling? 

During  the  post-rehabilitation  period, 
should  we  prescribe  the  minimum  and/ 
or  maximum  number  of  tests  to  be 
administered?  We  would  want  to  ensure 
that  any  necessary  tests  would  be  given 
frequently  enough  to  ensure  that  the 
employee  is  free  of  drugs.  At  the  same 
time,  however,  we  do  not  want  drug 
testing  to  become  an  instrument  of 
harassment  of  the  employee  or  an  undue 
burden  on  the  employer.  Here  again  is 
the  issue  of  whether  the  number  of  tests 
given  should  vary  with  the  kind  of  drug 
used  and  the  severity  of  the  employee's 
problem. 

One  alternative,  on  which  we  also 
invite  comments,  is  a  specified  post- 
rehabilitation  testing  period  that  would 
apply  only  if  the  employee,  the  EAP 
counselor,  and  perhaps  the  employer 
failed  to  agree  on  an  individualized 
program.  Such  a  fall-back  system  could 
provide,  for  example,  for  up  to  four 
additional  tests  over  the  12  months 
following  rehabilitation. 

Temporary  Employees 

Although  the  rehabilitation  for  drug 
users  is  a  cornerstone  of  this  program, 
we  believe  that  there  may  be  some 
employees  in  the  industry  whose  normal 
period  of  employment  is  too  short  to 
make  it  practical  to  require 
rehabilitation  and  reemployment.  For 
example,  even  if  a  short-term  hire  seeks 
rehabilitation,  the  end  of  the  scheduled 
employment  term  might  come  before  the 
completion  of  a  rehabilitation  program. 
Therefore,  we  are  considering  not 
requiring  employers  to  offer  an 
opportunity  for  rehabilitation  to 
temporary  employees  who  are  hired  for 
a  period  of  less  than  90  days.  That  is,  if 
such  employees  are  found  to  be  drug 
users,  it  would  be  permissible  to  dismiss 
these  persons  immediately. 

However,  we  recognize  that  some 
employees  hired  on  a  "temporary"  basis 
are  actually  regularly  reemployed.  Some 
of  these  employees  are  recurring 
seasonal  hires,  others  are  continually 
reemployed  at  the  end  of  each  specified 
term.  These  persons  are  regular 
members  of  the  industry,  and  thus, 
should  not  be  excluded  from  the 
opportunity  for  rehabilitation  and 
reemployment.  Under  the  proposal,  an 
employee  would  not  be  considered 
temporary  for  the  purposes  of 
rehabilitation,  if  he  or  she  is  eligible  for 
reemployuieiil  by  the  same  employer 
within  90  days  following  the  end  of  the 
employment  term.  We  specifically 
request  comments  on  (1)  the  merits  of 


excluding  temporary  employees  from 
the  opportunity  for  rehabilitation,  and 
(2)  the  deHnition  of  temporary 
employees.  Conunenters  also  should 
address  how  the  rules  should  be  applied 
to  striking  employees  or  employees 
scheduled  for  layoffs.  Definitions  of 
these  terms  also  should  be  addressed. 

Reporting  Requirements 

Semi-annual  and  annual  reports  of  the 
results  under  each  program  would  be 
required  under  the  proposed  rule.  The 
report  would  contain  demographic  data 
of  drug  abuse  by  occupational  category, 
drugs  detected,  and  geographic 
locations. 

Those  semi-annual  and  aimual 
progress  reports  would  be  sent  to 
UMTA.  UMTA  is  proposing  that  the 
reports  should  provide  the  following 
sunmiary  information  for  each  type  of 
testing  performed:  Occupational  group 
of  tested  employees,  the  specific  drugs 
detected  and  the  disposition  of 
employees  (e.g.,  termination, 
rehabilitation,  resignation,  and  other 
categories  as  applicable,  such  as  leave 
without  pay).  Confidentiality  must  be 
afforded  to  all  information  regarding 
drug  abuse  by  employees.  This  data 
would  be  used  by  UMTA  only  to 
summarize  trends  and  determine  if 
additional  actions  or  changes  may  be 
required  to  combat  drug  use  and  abuse 
in  aviation.  We  invite  comments  on  the 
frequency  and  content  of  reports  to  be 
filed. 

Access  to  Employee  Drug  Use 
Information 

The  proposed  rule  would  regulate 
access  to  information  about  an 
employee's  drug  testing  history  under 
the  anti-drug  program  by  future 
employers,  including  future  employers  in 
other  transportation  modes.  UMTA 
specifically  requests  public  comment  on 
what  procedures,  if  any,  should  be 
included  in  the  rule  to  safeguard  the 
privacy  of  persons  tested  under  the  anti- 
drug program.  As  noted  above,  we  are 
considering  a  variety  of  options  with 
respect  to  pre-employment  drug  tests, 
including  mandatory  destruction  of  the 
documents  for  employees  not  hired.  The 
results  of  drug  tests  performed  for  other 
reasons,  however,  also  raise  important 
privacy  questions.  Therefore,  we 
specifically  invite  comments  about 
whether  there  are  circumstances  under 
which  we  should  permit  the  disclosure 
of  drug  test  data  to  persons  other  than 
the  employer  and  the  employee  (such  as 
future  employers).  If.  in  the  final  rule,  we 
were  to  allow  such  disclosure,  there 
would  appear  to  be  a  number  of  options. 
First,  the  data  could  be  released  only  at 


the  speciHc  request  of  the  future 
employer,  at  either  the  discretion  of  the 
employer  conducting  the  test,  or  only  at 
the  request  of  the  employee.  Under 
another  option,  a  subsequent  employer 
could  require  that  an  applicant  either 
disclose  prior  drug  test  results  or  give 
the  employer  permission  to  obtain  prior 
drug  test  results  as  a  condition  of 
employment.  A  fmal  option  under 
consideration  by  UMTA  is  authorizing 
the  release  of  test  results  to  future 
employers  only  in  specified 
circumstances.  For  example,  confirmed 
positive  test  results  would  be  released 
to  subsequent  employers  where  an 
employee  had  been  discharged  for  a 
refusal  to  participate  in  a  rehabilitation 
program  or  an  employee  had  failed  a 
drug  tests  after  completing 
rehabilitation.  Interested  persons  also 
should  comment  on  whether  the 
proposed  rules  should  treat  the  privacy 
issues  related  to  pre-employment  test 
differently  from  random  or  reasonable 
cause  tests. 

The  potential  release  of  data 
highlights  the  importance  of  an 
employee's  right  to  contest  the  test 
results.  A  urine  sample  that  had  been 
subject  to  tampering  could  unjustly  end 
an  employee's  career.  An  employee 
should  have  an  opportunity  to  challenge 
the  integrity  of  the  testing  process,  for 
example,  by  contesting  whether  the 
positive  test  result  arose  from  a 
tampering  incident  or  other  error  in  the 
testing  process.  UMTA,  therefore, 
requests  comments  on  what  procedures 
should  be  adopted.  Commenters  also 
should  address  whether  the  types  of 
procedures  afforded  an  employee  should 
vary  depending  upon  the  consequences 
of  a  positive  test  and  whether  the 
burden  of  proof  on  the  validity  of  test 
results  should  be  borne  by  the  employee 
or  the  employer. 

In  addition  to  future  employers,  other 
individuals  may  want  access  to  the 
results  of  drug  tests  conducted  under  the 
proposed  rules.  UMTA  could  prohibit 
access  to  test  results  by  the  general 
public,  including  the  news  media. 
Moreover,  other  government  agencies 
may  want  the  data  for  statistical, 
regulatory,  or  law  enforcement 
purposes.  UMTA  requests  comments  on 
whether  the  rule  can  and  should  prohibit 
access  to  the  results  of  the  anti-drug 
program  to  individuals  other  than  the 
employer  and  the  employee. 

A  related  issue  involves  whether 
UMTA  should  distinguish  between 
general  statistical  data  (the  total  number 
of  positive  tests  at  a  company  in  a 
month  or  a  year)  and  particularized  data 
(name-specific  data).  Small  operators 
who  employ  few  individuals  will  have 


difficulty  concealing  the  identity  of 
individuals  tested  under  the  proposed 
anti-drug  program.  Since  small  operators 
will  have  few  individuals  to  test  in  any 
given  time  period,  even  seemingly 
neutral  statistical  data  would  result  in 
identification  of  an  individual  employee 
who  was  dismissed  as  a  result  of  a 
confirmed  positive  test  result.  This 
potential  problem  may  be  exacerbated  if 
UMTA  requires  that  only  a  small 
percentage  of  employees  be  tested  each 
year. 

HHS  Guidelines 

On  April  11. 1988,  the  Department  of 
Health  and  Human  Services  (HHS) 
published  Mandatory  Guidelines  for 
Federal  Workplace  Drug  Testing 
Programs.  These  include  guidelines  for 
drug  testing  procedures  and  standards 
for  certifying  drug  testing  laboratories 
(53  FR 11970).  As  drafted,  the  guidelines 
apply  to  drug  testing  programs 
conducted  by  Federal  agencies 
themselves.  This  NPRM  would  direct 
regulated  parties  to  conduct  their  drug- 
testing  programs  according  to  these 
guidelines  as  well. 

The  HHS  guidelines  include  proposed 
solutions  to  concerns  such  as  the 
integrity  of  the  sample  collection 
process,  maintaining  a  proper  chain  of 
custody,  and  ensuring  that  laboratories 
that  do  drug  testing  are  qualified  to  do 
so. 

The  HHS  guidelines  would  establish 
what  illegal  drugs  are  to  be  tested  for 
(e.g.,  marijuana,  cocaine,  amphetamines, 
PCP,  and  opiates)  and  the  levels  of  drug 
metabolites  in  a  sample  that  would 
result  in  a  positive  test  being  reported. 
The  guidelines  specify  the  types  of  tests 
that  would  be  required  for  initial 
screening  tests  (an  immunoassay  test) 
and  conBrmatory  tests  (a  gas 
chromatography/mass  spectrometry 
test). 

The  guidelines  also  specify  collection 
procedures.  These  include  the  use  of 
toilet  bluing  agents,  temperature 
monitoring,  and  other  steps  to  ensure 
the  integrity  of  the  sample  without 
requiring  observation  of  the  individual 
while  he  or  she  is  providing  the  sample. 
The  sample  collection  procedures  also 
include  filling  out  a  chain-of-custody 
form  to  accompany  the  sample  as  it  goes 
to  the  laboratory. 

The  guidelines  for  laboratory 
processing  of  samples  cover  both 
technical  and  procedural  steps  designed 
to  ensure  that  a  proper  chain  of  custody 
is  maintained  and  that  the  test  is 
conducted  accurately.  Intralaboratory 
chain-of-custody  forms  would  be  used; 
only  authorized  personnel  would  have 
access  to  the  sample.  Records 
concerning  the  calibration  of  testing 


instruments  would  be  maintained. 
Laboratories  would  report  test  results  to 
the  employer  in  a  timely  manner,  and 
statistics  on  the  tests  would  be  retained 
by  the  laboratory  for  2  years. 
In  addition  to  setting  forth 
qualifications  for  key  laboratory 
personnel  and  quality  control 
procedures  for  the  laboratories,  the 
guidelines  include  standards  and 
procedures  through  which  HHS  certifies 
laboratories.  Regulated  parties  would  be 
required  to  use  only  those  laboratories 
which  HHS  has  certified  pursuant  to 
these  standards. 

E,  Hearings  and  Request  for  Written 
Comment 

UMTA  intends  to  hold  hearings  on 
today's  proposed  rulemaking  in 
Washington.  DC  New  York  City. 
Chicago,  and  Los  Angeles.  Hie  exact 
times  and  locations  of  these  hearings 
are  not  yet  available.  Once  the  exact 
times  and  locations  of  these  hearings 
are  confirmed,  UMTA  will  publish  a 
notice  in  the  Federal  Regisisr. 
Commenters  wishing  acknowledgment 
of  their  written  comments  should 
include  a  self-addressed,  stamfted 
postcard  with  their  comments.  The 
Docket  Clerk  will  stamp  the  card  with 
the  date  and  time  the  comments  are 
received  and  return  the  card  to  the 
commenter. 

F.  Regulatory  Impacts 

1.  Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291,  and  UMTA  has 
determined  this  is  not  a  major  rule.  If 
promulgated,  this  rule  will  not  result  in 
an  annual  efiect  on  the  economy  of  $100 
million  or  more. 

2.  Regulatory  Evaluation 

The  proposed  regulation  would  be  a 
"significant"  rule,  as  defined  by  the 
Department's  PoUcies  and  Procedures 
on  Improving  Governmental 
Regulations,  because  it  involves 
important  departmental  policy  and  will 
generate  substantial  public  interest 
UMTA  has  prepared  a  Regulatory 
Evaluation  in  support  of  this  rulemaking. 
The  Regulatory  Evaluation  is  on  file  as 
part  of  the  docket  to  this  rulemaking. 

Commenters  should  be  aware  that 
other  operating  administrations  within 
the  Department  of  Transportation  also 
are  proposing  drug  testing  programs. 
Elsewhere  in  today's  Federal  Register 
are  NPRMs  issued  by  the  Coast  Guard  & 
Research  &  Special  Program 
Administration. 

In  addition,  the  Federal  Aviation 
Administration  published  an  NPRM  in 
the  Federal  Re^^ster  on  March  14, 1988 
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(53  FR  8366):  the  Federal  Railroad 
Administration's  NPRM  was  published 
on  May  10. 1988  (53  FR  18640);  and  the 
Federal  Highway  Administration 
(FHWA)  published  its  NPRM  on  June  14. 
1988  (53  FR  22268). 

Each  of  these  rulemakings  addresses 
the  costs  and  benefits  of  the  proposal 
and  are  generally  consistent  with  one 
another.  In  some  instances,  however, 
and  generally  as  a  result  of  differences 
in  the  industries  affected,  the 
assumptions  differ  from  those  discussed 
in  this  proposed  rulemaking.  Obviously, 
changes  in  assumptions  could  affect  the 
costs  and  benefits,  because  of  the  nature 
of  some  industries,  costs  for  similar 
elements  also  may  vary  or  could  vary 
enough  to  warrant  sensitivity  analyses. 
Other  changes  in  assumptions,  such  as 
test  costs  or  rehabilitation  costs,  also 
can  have  an  affect  on  the  analysis. 
Commenters  may  find  it  helpful  to 
review  the  notices  of  proposed 
rulemakings  or  the  economic  analyses 
prepared  by  the  other  operating 
administrations.  Comparisons  may  aid 
commenters  in  reviewing  data  on  this 
proposal  and  in  formulating  comments. 
In  reviewing  the  economic  analysis  and 
the  basic  assumptions  made, 
commenters  should  address  specific 
areas  where  they  agree  or  disagree  with 
the  assumptions  and  the  basis  for  the 
comment.  Commenters  are  directed  to 
the  other  rulemakings  and  their 
assumptions  as  a  source  of  information 
in  submitting  comments.  A  copy  of  each 
of  the  documents  has  been  placed  in  the 
docket. 

3.  Executive  Order  12812 — Federalism 
Assessment 

UMTA  has  reviewed  this  proposed 
rule  under  Executive  Order  12612, 
concerning  Federalism.  UMTA  has 
determined  that  the  proposal  has 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  this 
Federalism  assessment. 

The  Federalism  impacts  of  this 
rulemaking  result  from  its  proposal  for 
new,  uniform  UMTA  requirements  that 
federally-assisted  mass  transportation 
providers  create  and  implement  the  drug 
programs  described  in  this  notice. 
Historically,  transportation  safety  in  the 
mass  transit  industry  has  not  been  the 
subject  of  specific  UMTA  regulatory 
requirements.  Unlike  other  DOT 
organizations  (e.g.,  FAA,  FHWA,  Coast 
Guard,  FRA),  UMTA  has  never  directly 
Ucensed  or  regulated  industry 
employees  for  safety.  These  matters 
have  been  handled  locally  by  transit 
authorities. 

Congress  has  shown  increasing 
concern  about  UMTA's  role  in  transit 
safety,  for  example  in  the  enactment  of 


section  22  of  the  UMT  Act.  More 
importantly,  however,  the  necessity  of 
promoting  safe  transportation  through 
the  use  of  vigorous  anti-drug  programs 
designed  to  ensure  a  drug-free  mass 
transit  workplace  is  national  in  scope 
and  overriding  in  importance.  This 
safety  imperative  is  the  primary  basis 
for  UMTA's  decision  to  propose  a  new 
Federal  requirement  which  goes  beyond 
the  traditional  relationship  between 
UMTA.  transit  grantees,  and  their 
employees.  The  basis  for  imposing  these 
requirements  is  the  Federal  financial 
assistance  provided  to  the  recipients  by 
UMTA.  It  is  also  important  that  UMTA 
ensure  the  maximum  effectiveness  of  its 
financial  assistance:  i.e.,  it  must  ensure 
that  the  funds  are  used  in  a  safe,  drug- 
free  environment.  F^m  a  national 
perspective,  safety  is  important  in  its 
own  right  but  also  to  ensure  Federal 
funds  are  not  wanted  because  of  drug- 
related  accidents  or  other  misuses. 

In  considering  the  Federalism  impacts 
of  this  proposal,  UMTA  has  focused  on 
several  key  provisions  of  Executive 
Order  12612. 

•  Necessity  for  action.  As  noted 
above,  there  is  an  overriding  safety 
necessity  to  ensure  a  drug-free 
transportation  workplace.  Passengers  on 
bus,  rail,  and  other  mass  transportation 
systems  must  be  ensured  that  vehicle 
operators  and  others  whose  actions  are 
important  to  passenger  safety  do  not  use 
illegal  drugs.  In  the  absence  of  an 
UMTA  requirement  for  drug  programs, 
which  will  identify  drug  users,  deter 
drug  use,  and  may  provide  opportunities 
for  rehabilitation,  this  assurance  cannot 
be  made. 

•  Consultation  with  State  and  local 
governments.  Unlike  other  DOT 
organizations  with  respect  to  drug  rules, 
UMTA's  regulated  parties  are  primarily 
State  and  local  government  agencies 
(e.g.,  State  departments  of 
transportation,  local  transit  authorities). 
This  is  the  peculiarity  of  the  UMTA  dnig 
rule  which  creates  a  larger  Federalism 
impact  than  that  created  by  drug  rules  in 
other  modes.  Consequently,  the  views  of 
affected  State  and  local  agencies  are 
particularly  crucial  to  UMTA's 
consideration  of  the  issues  raised  in  this 
NPRM.  On  any  significant  rulemaking 
affecting  its  grantees,  UMTA  receives 
numerous  and  thorough  comments  from 
State  and  local  agencies.  UMTA  will 
take  its  normal  extra  steps,  beyond 
Federal  Register  publication,  to  ensure 
that  these  State  and  local  governments 
are  made  aware  of  this  proposed  rule. 
Between  the  written  comments  and  the 
four  public  hearings  UMTA  is  planning 
to  hold,  UMTA  expects  to  learn,  in 
detail,  the  concerns  of  State  and  local 
governments  about  this  proposal.  These 


comments  will  be  taken  into  account  as 
UMTA  makes  decisions  concerning  the 
final  rule  on  this  subject 

•  Nationa/ scoge  of  the  problem.  At 
noted  elsewhere,  the  country  has  a 
nationwide,  pervasive  drug  problem. 
There  is  no  community  in  the  country 
that  is  not  affected,  actually  or 
potentially,  by  this  problem.  Mass 
transit  users  in  every  community  need 
the  same  assurance  that  their  safety  will 
not  be  compromised  by  drug  use  by 
sensitive  safety  transit  employees.  They 
also  need  assurance  that  their  tax  dollar 
used  in  Federal  assistance  are  not 
wasted  because  of  drug-related 
accidents. 

•  Need  for  uniform,  national 
standards.  Only  with  uniform  minimum 
national  standards  in  this  area  can  the 
safety  concerns  of  passengers  and  the 
privacy  and  reliability  concerns  of 
employees  be  resolved  in  a  way  that 
addresses  the  national  drug  problem  we 
face.  State  and  local  agencies  are  free  to 
tailor  the  basic  program  requirements  to 
meet  their  needs.  Federal  intrusion  into 
local  implementation  decisions  will  be 
minimized  through  the  use  of  self- 
certification  by  grantees  of  their 
compliance  with  UMTA  requirements. 

•  Authority.  The  statutory  authority 
for  this  proposal  is  discussed  elsewhere 
in  this  preamble.  As  a  statutory  and 
constitutional  matter,  the  authority  of 
Federal  agencies  to  impose  reasonable 
and  necessary  conditions  on  the  receipt 
of  Federal  financial  assistance  is  well 
established. 

•  Preemption.  The  NPRM  does  not,  as 
such,  preempt  State  or  local  laws. 
However,  there  may  be  a  few  instances 
in  which  a  State  or  local  agency  could 
face  a  conflict  between  compliance  with 
the  proposed  regulation  and  State  and 
local  requirements.  For  example,  the 
NPRM  would  require  random  testing. 
Some  State  or  local  laws  may  prohibit  or 
limit  random  testing.  In  this  situation, 
the  UMTA  rule  would  not  preempt  the 
application  of  the  State  or  local  law;  if 
compliance  with  the  State  or  local  law 
prevented  the  grantee  from  complying 
with  the  UMTA  rule,  however,  the 
grantee's  UMTA  funding  could  be 
jeopardized.  It  is  our  understanding  that 
most  grantees  operate  under  statutes 
that  permit  them  to  take  all  necessary 
actions  to  comply  with  Federal  grant 
conditions.  Such  laws,  in  most  cases, 
could  resolve  the  potential  conflict 
outlined  above.  UMTA  seeks  comments 
on  whether  conflicts  of  this  sort  are 
likely  to  arise  and,  if  so,  what  steps 
should  be  taken  to  avoid  or  resolve 
them. 

Given  these  considerations.  UMTA 
has  determined  that,  while  the  proposed 
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rule  will  have  Federalism  impacts,  the 
justifications  for  and  proposed  methods 
of  dealing  with  the  impacts  are  such  that 
proposing  the  rule  is  consistent  with  the 
Administration's  Federalism  policy. 
UMTA  seeks  comments  on  any 
additional  alternatives  that  would 
achieve  the  proposal's  objectives  while 
reducing  Federalism  impacts  or  that 
would  mitigate  these  impacts. 

4.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b),  as 
added  by  the  Regulatory  Flexibility  Act. 
Pub.  L  96-354,  UMTA  certifies  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Act. 

5.  Environmental  Impacts 

This  proposed  regulation  would  not 
adversely  affect  the  environment. 

6.  Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  proposed 
rule  are  subject  to  the  Paperwork 
Reduction  Act,  Pub.  L  96-511,  44  U.S.C. 
Chapter  35.  These  requirements  are 
being  submitted  to  the  Office  of 
Management  and  Budget  for  review. 
Comments  on  the  proposed  certification 
requirement  must  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  Department  of 
Transportation.  UMTA  requests  that  the 
commenter  also  transmit  an  information 
copy  of  any  such  comments  to  UMTA 
Docket  No.  88-F. 

List  of  Subjecto  in  48  CFR  Part  653 

Drug  testing.  Grant  programs — 
transportation,  Mass  transportation. 

G.  NEW  49  CFR  PART  653 

Accordingly,  for  the  reasons  described 
in  the  preamble.  49  CFR  Chapter  VI 
would  be  amended  by  adding  new  Part 
653  to  read  as  follows: 

PART  653— CONTROL  OF  DRUG  USE 
IN  FEDERALLY  FUNDED  MASS 
TRANSPORTATION  OPERATIONS 

Subpart  A— General 

653.1  Purpose. 

653.2  Scope. 

653.3  Definitions. 

653.4  Establishment  of  recipient  anti-drug 
program. 

653.5  Recipient's  comprehensive  anti-drug 
program. 

653.6  Use  of  prescribed  drugs. 

Subpart  B— Poet  Accident  Toxicological 
Testing 

653 10    Testing  requiremenU. 


653.11  Testing  procedures. 

653.12  Guidelines  for  drug  testing. 

653.13  Fatal  accident  drug  test  report. 

653.14  Driver  fatalities. 

Subpart  C— Reasonable  Cause  Testing 

653.20  Testing  requirements. 

653.21  Testing  procedures. 

Subpart  O — Pre-Employment  Testing 

653.30  Testing  requirements. 

653.31  Testing  procedures. 

Subpart  E— Random  Testing 

653.40  Testing  requirements 

653.41  Testing  procedures. 

Subpart  F— Employee  Assistance  Programs 
and  RehabiNtation 

653.50  Employee  assistance  program. 

653.51  Opportunity  for  rehabilitation 

653.52  Job  security. 

653.53  EAP  education  program. 

653.54  EAP  training  program. 
Authority:  49  U.S.C.  1601. 1602. 1607,  and 

1618,  and  23  U.S.C.  103(e)(4). 

Sul>part  A— General 

§  653.1    Purpose. 

(a)  This  part  requires  a  recipient  of 
Federal  transit  funds  to  establish  a 
program  to  detect  and  deter  the  use  of 
controlled  substances. 

(b)  This  part  does  not  restrict  a 
recipient  from  adopting  and  enforcing 
additional  or  more  stringent 
requirements  consistent  with  this  part 

§653.2    Scope. 

(a)  This  part  applies  to  a  recipient  of 
Federal  financial  assistance  under 
sections  3,  9,  or  18  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended, 
or  23  U.S.C.  103(e)(4). 

(b)  The  program  required  by  this  part 
applies  to  employees  of  the  recipient  in 
sensitive-safety  positions,  including 
vehicle  operators,  controllers,  and 
mechanics. 

§653.3    Definitions. 

As  used  in  this  part — 

"Administrator"  means  the 
Administrator  of  the  Urban  Mass 
Transportation  Administration  or  his  or 
her  designee. 

"Fatal  accident"  means  an  accident 
involving  a  vehicle  of  the  recipient 
which  leads  to  the  death  of  a  human 
being  within  24  hours  after  the  accident. 

"HHS  Drug  Testing  Guidelines" 
means  the  Scientific  and  Technical 
Guidelines  for  Drug  Testing  Programs 
issued  by  the  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration  of  the 
U.S.  Department  of  Health  and  Human 
Services.  These  guidelines  are  available 
for  review  at  UMTA  headquarters  and 
each  UMTA  regional  office. 

"Prohibited  drug"  means  a  substance 
specified  in  Schedule  I  or  Schedule  II  of 


the  Controlled  Substances  Act,  21  U.S.C. 
801.812,  uiiless  the  drug  is  being  used  as 
authorized  by,  and  in  accordance  with  a 
legal  prescription  or  exemption  under 
Federal,  State,  or  local  law. 

"Random  selection  process"  means 
that  tests  are  unannounced:  that  every 
employee  in  a  sensitive-safety  position 
of  a  given  recipient  has  an  equal  chance 
of  selection:  and  the  total  number  of 
random  tests  conducted  aimually  shall 
equal  or  exceed  a  specified  (up  to  125) 
percent  of  the  total  number  of  sensitive 
safety  employees  of  a  recipient. 

"Reasonable  cause"  means  the 
recipient  reasonably  believes  that  the 
appearance  and/or  conduct  of  the 
employee  on  duty  are  indicative  of  being 
under  the  influence  of  or  impaired  by  a 
controlled  substance  based  upon 
specified  observations.  The  questioned 
conduct  must  be  witnessed  and 
documented  by  at  least  two  employees, 
one  of  whom  is  in  a  supervisory 
capacity. 

"Recipient"  means  a  direct  recipient 
of  Federal  financial  assistance  under 
sections  3,  9  or  18  of  the  UMT  Act,  or  23 
U.S.C.  103(e)(4). 

"Sensitive  safety  position"  means  any 
position  of  a  recipient  that  involves 
operation  of  passenger-carrying 
equipment,  including  any  directly 
related  support  activities  that  control  or 
affect  the  operation  of  such  equipment. 

"UMTA"  means  the  Urban  Mass 
Transportation  Administration. 

§653.4    EataMWiment  Of  recipient  anti- 
drug program. 

(a)  No  later  than  180  days  after  the 
effective  date  of  this  subpart  each 
recipient  shall  certify  to  UMTA  that  it 
has  established  and  implemented  a 
comprehensive  anti-drug  program 
meeting  the  requirements  of  this  part 

(b)  Failure  to  make  the  certification 
required  tmder  paragraph  (a)  shall 
render  the  recipient  ineligible  to  receive 
Federal  financial  assistance  under 
sections  3. 9  or  18  of  the  Urban  Mass 
Transportation  Assistance  Act  of  1964. 
as  amended. 

§  6535    Recipient's  comprehensive  anti- 
drug program. 

(p)  Each  recipient's  comprehensive 
anti-drug  program  shall  provide  that — 

(1)  No  employee  of  the  recipient  shall 
perform  sensitive  safety  functions  if  the 
employee  uses  any  controlled 
substances,  except  as  provided  in 

§  653.6  of  this  subpart 

(2)  No  employee  shall  perform 
sensitive  safety  functions  if  the 
employee  tests  positive  for  the  presence 
of  controlled  substances,  except  as 
provided  in  {  653.6  of  this  subpart 


25922 


Federal  Register  /  Vol.  53,  No.  131  /  Friday,  July  8.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  131  /  Friday,  July  8,  1988  /  Proposed  Rules 


25923 


(3)  All  employees  are  subject  to  post- 
accident,  reasonable  cause  and  random 
testing  for  drugs  under  Subparts  B,  C,  . 
and  E  of  this  part; 

(4)  All  prospective  employees  are 
subject  to  pre-employment  testing  for 
drugs  under  Subpart  D  of  this  part; 

(5)  Certain  employees  who  use 
controlled  substances  are  eligible  to 
participate  in  an  employee  assistance 
program  under  Subpart  F  of  this  part; 
and 

(6)  An  employee  who  refuses  to  be 
tested  as  prescribed  under  this  part 
shall  not  perform  sensitive  safety 
functions  until  the  individual  tests 
negative  for  the  use  of  controlled 
substances. 

S  653.6    Um  of  prMcrllMd  drugs. 

(a)  A  comprehensive  anti-drug 
program  shall  provide  that  any 
employee  of  a  recipient  who  tests 
positive  for  the  use  of  a  controlled 
substance  shall  have  available  as  an 
afHrmative  defense,  to  be  proven  by  the 
employee  through  clear  and  convincing 
evidence,  that  his  or  her  use  of  the 
controlled  substance  (except  for 
methadone)  was  as  prescribed  by  a 
Ucensed  medical  practitioner  who  has 
considered  the  employee's  medical 
history  and  has  determined  such  use  to 
be  consistent  with  the  employee's 
assigned  duties  and  that  the  level  was  at 
the  prescribed  dosage. 

(b)  This  section  does  not  restrict  a 
recipient  from  requiring  an  employee  to 
notify  the  recipient  of  therapeutic  drug 
use. 

Sut>part  B— Po«t*Accid«nt 
Toxicological  Testing 

9  653.10    TMtino  raquirwiMnts. 

(a)  A  recipient's  drug  program  shall 
ensure  that  post-accident  toxicological 
tests  are  conducted  on  an  employee  in  a 
sensitive-safety  position  who  is  involved 
in  a  fatal  accident. 

(b)  Such  an  employee  shall  submit  to 
controlled  substance  testing  following  a 
fatal  accident. 

S  653.11    Ttsting  proctdurts. 

(a}  A  recipient's  drug  program  shall 
require  an  employee  of  the  recipient  in  a 
sensitive-safety  position  to  be  tested  for 
controlled  substance  use  if  the  employee 
is  involved  in  a  fatal  accident.  The 
sample  should  be  collected  as  soon  as 
possible,  but  no  later  than  12  hours  after 
the  fatality. 

(b)(1)  Such  an  employee  of  the 
recipient  shall  report  or  be  transported 
to  a  collection  site  and  give  a  urine 
sample  as  soon  as  possible,  but  not  later 
than  12  hours  following  a  fatality.  If  a 
hazard  to  occupants  of  the  vehicle 


would  be  increased  by  compliance  with 
this  subpart,  the  employee  of  the 
recipient  may  move  the  vehicle  to  the 
nearest  safe  place  to  reduce  or  eliminate 
the  hazard. 

(2)  If  the  employee  is  incapacitated  or 
unconscious,  the  recipient  shall  request 
the  treating  medical  facility  to  obtain  a 
body  fluid  sample  as  determined 
appropriate  by  a  medical  practitioner. 

(c)  A  recipient  shall  ensure  that  a 
legible  copy  of  instructions  for 
collection,  labeling,  packaging,  and 
mailing  of  body  fluid  samples  shall  be 
maintained  on  each  recipient  vehicle. 
The  instructions  for  collection,  labeling, 
and  packaging  shall  conform  with  the 
HHS  guidelines.  Mailing  instructions 
shall  include  the  name,  mailing  address, 
and  telephone  number  of  the  test 
laboratory  used  by  the  recipient 

S653.12    GuidsanM  for  drug  tMtina. 

The  recipient  shall  ensure  that  its  drug 
testing  program  conforms  with  the  HHS 
Drug  Testing  Guidelines. 

§653.13    Fatal  ■ecMofit  drug  lost  report 

(a)  Within  24  hours  of  receipt  of  a 
drug  test  result,  a  recipient  shall  prepare 
a  report  on  the  results. 

(b)  Refusals.  If  a  recipient  cannot 
report  a  drug  test  result  because  an 
employee  refuses  to  give  a  sample  or  for 
other  reasons,  the  recipient's  report 
shall  so  provide. 

1653.14    Drtvar  fatatttiM. 

(a)  A  recipient  shall  ensure  that 
controlled  substance  testing  is 
conducted  on  a  deceased  employee 
involved  in  an  accident  in  accordance 
with  the  procedures  of  this  subpart. 

(b)  If  the  employee  is  deceased,  the 
recipient  shall  request  the  responsible 
local  authority  (e.g.,  a  coroner  or 
medical  examiner)  to  obtain  a  body  fluid 
or  tissue  sample  as  appropriate. 

(c)(1)  If  urine  is  obtained,  the 
responsible  local  authority  should  place 
60  milliliters  (ml)  of  urine  in  a  standard 
80  ml  screw-top  container. 

(2)  If  blood  is  obtained,  the 
responsible  local  authority  should  place 
20  milliliters  of  blood  in  red-top  glass 
tubes. 

(3)  If  tissue  is  obtained,  the 
responsible  local  authority  should  place 
50  to  100  grams  of  liver,  kidney,  spleen, 
lung  or  muscle  tissue,  as  available,  or 
gastric  content  up  to  100  milliliters,  as 
available,  in  a  red-top  glass  tube. 

(d)  Sample  handling,  packaging,  and 
mailing  should  follow  the  instructions 
prescribed  in  S  853.11(c]  of  this  subpart. 


Subpart  C — Reasonable  Cause  Testing 

§  653.20    Tasting  raqulrtmants. 

A  recipient's  drug  program  shall 
require  an  employee  of  the  recipient  in  a 
sensitive-safety  position  to  be  tested 
upon  reasonable  cause  for  the  use  of 
controlled  substances  under  the 
conditions  speciHed  in  this  subpart 

i  653.21    Tasting  procaduraa. 

(a)  The  recipient  shall  ensure  that  the 
employee  of  the  recipient  in  a  sensitive- 
safety  position  is  transported 
immediately  to  a  collection  site  for  the 
collection  of  a  urine  sample. 

(b)  The  recipient's  program  shall 
ensure  that  its  drug-testin^program 
conforms  with  the  HHS  Dnig  Testing 
Guidelines. 

Sul>part  D-'-Pra' Employment  Testing 

S  653.30    Tasting  raqulrawianta. 

(a)  A  recipient's  drug  program  shall 
require  an  applicant  for  employment  for 
a  sensitive-safety  position  to  be  tested 
as  a  condition  to  employment  for  the  use 
of  controlled  subtances  as  a  condition  of 
employment. 

(b)  Prior  to  collection  of  a  urine 
sample  an  applicant  for  employment  for 
a  sensitive-safety  position  shall  be 
notified  that  the  sample  will  be  tested 
for  the  presence  of  controlled 
substances. 

(c)  The  applicant  will  be  notified  if  the 
test  is  positive  and  be  afforded  an 
opportunity  to  explain  the  presence  of  a 
controlled  substance. 

(d)  If  the  applicant  is  not  hired,  no 
record  of  the  test  results  shall  be 
maintained  by  the  recipient. 

S  653.31    Testing  procaduraa. 

(a)  The  sample  shall  consist  of  a  urine 
specimen. 

(b)  A  recipient  shall  ensure  its  drug- 
testing  program  conforms  with  the  HHS 
Drug  Testing  Guidelines. 

Subpart  E— Random  Testing 

S  653.40    Tasting  raqulramanta. 

A  recipient's  drug  program  shall 
provide  for  a  random  selection  process 
to  select  and  require  an  employee  of  the 
recipient  in  a  sensitive-safety  position  to 
be  tested  for  the  use  of  controlled 
substances. 

9  653.41    Tasting  procaduraa. 

(a)  The  sample  shall  consist  of  a  urine 
specimen. 

(b)  A  recipient  shall  ensure  its  drug- 
testing  program  conforms  with  the  HHS 
Drug  Testing  Guidelines. 


Subpart  F— Employee  Assistance 
Programs  and  RelwbUitation 

9646.50    Employaa  Aaaiatance  Program. 

The  employer  shall  provide  an 
employee  assistance  program  (EAP)  for 
employees.  The  employer  may  establish 
the  BAP  as  a  part  of  its  internal 
personnel  services  or  the  employer  may 
enter  into  a  contract  with  an  entity  that 
will  provide  EAP  services  to  employees. 
Each  EAP  must  include  education  and 
training  on  drug  use  for  employees  and 
the  employer's  supervisory  personnel 
and  [shall]  [may]  include  an  opportunity 
.for  rehabilitation  as  provided  in  this 
subpart. 

9  653.51    Opportunity  for  retwbilitatton 
(Option  #11. 

Each  employer  shall  provide  one 
rehabilitation  opportunity  for  the 
following  employees: 

(a)  Each  employee  who  voluntarily 
enrolls  in  an  EAP. 

(b)  Each  employee  who  is  identified 
as  a  drug  user  through  random,  periodic, 
or  post-accident  testing,  or  testing  based 
on  reasonable  cause. 

§653.52    Job  security  [Option  #1]. 

(a)  Each  employer  shall  retain  or 
rehire  an  employee  who — 

(1)  Has  successfully  completed  his  or 
her  first  rehabilitation  program  after 
voluntary  enrollment  or  notification  to 
the  employee  that  he  or  she  failed  a  drug 
test; 

(2)  Has  not  failed  a  drug  test  required 
by  the  employer's  drug  testing  plan  for 
employees  who  have  completed 
rehabilitation:  and 

(3)  Has  received  a  recommendation 
for  return  to  duty  as  a  result  of  that 
rehabilitation  program. 

(b)  Employees  who  are  identified  as 
drug  users  on  the  job  are  not  required  to 
be  afforded  an  opportunity  for 
rehabilitation  or  to  be  retained  or 
rehired. 

9  653.51    Opportunity  for  rehabilitation 
[Option  #2]. 

Each  employer  shall  provide  on 
rehabilitation  opportinity  for  the 
following  employees: 

(a)  Each  employee  who  voluntarily 
enrolls  in  an  EAP. 

(b)  Each  employee  who  is  identified 
as  a  drug  user  through  random  or 
periodic  testing. 


9653.52    Job  security  [Option  #21. 

(a)  Each  employer  shall  retain  or 
rehire  an  employee  who— 

(1)  Has  successfully  completed  his  or 
her  first  rehabilitation  program  after 
voluntary  enrollment  or  notification  to 
the  employee  that  he  or  she  has  failed  a 
random  or  periodic  drug  test; 

(2)  Has  not  failed  a  drug  test  required 
by  the  employer's  drug  testing  plan  for 
employees  who  have  completed 
rehabilitation;  and 

(3)  Has  received  a  recommendation 
for  return  to  duty  as  a  result  of  the 
rehabihtation  program. 

(b)  Employees  who  are  identified  as 
drug  users  on  the  job  or  as  a  result  of 
testing  based  on  reasonable  cause  or 
post-accident  testing  required  by  this 
appendix  are  not  required  to  be  afforded 
an  opportunity  for  rehabilitation  or  to  be 
retained  or  rehired. 

§  653.51    Opportunity  for  rehabilitation 
[Option  #3]. 

Each  employer  shall  provide  one 
rehabilitation  opportunity  for  each 
employee  who  voluntarily  enrolls  in  an 
EAP. 

§653.52    Job  security  [Option  #3]. 

(a)  Each  employer  shall  retain  or 
rehire  an  employee  who — 

(1)  Has  successfully  completed  his  or 
her  first  rehabilitation  program  after 
voluntary  enrollment; 

(2)  Has  not  failed  a  drug  test  required 
by  the  employer's  drug  testing  plan  for 
employees  who  have  completed 
rehabilitation;  and 

(3)  Has  received  a  recommendation 
for  return  to  duty  as  a  result  of  that 
rehabilitation  program. 

(b)  Employees  who  are  identified  as 
drug  users  on  the  job  or  as  a  result  of 
testing  required  by  this  appendix  are  not 
required  to  be  afforded  an  opportunity 
for  rehabilitation  or  to  be  retained  or 
rehired. 

9  653.51    Opportunity  for  rehabilitation 
[Option  #4]. 

Each  employer  shall  determine,  as 
part  of  its  anti-drug  program,  whether  to 
provide  one  rehabilitation  opportunity 
for  each  employee  who  is  identified  as  a 
drug  user  by  one  or  more  types  of  testing 
or  who  voluntarily  enrolls  in  the  EAP. 

§653.52    Job  security  [Option  #41. 

(a)  An  employer  may  not  retain  or 
rehire  for  a  sensitive  safety  position  an 
employee  who  has  been  identified  as  a 


drug  user  through  a  drug  test  or  through 
voluntary  enrollment  in  an  EAP  unless 
the  employee — 

(a)  Has  successfully  completed  his  or 
her  first  rehabilitation  opportunity  after 
voluntary  enrollment  or  notification  to 
the  employee  that  he  or  she  has  failed  a 
particular  type  of  drug  test  if  the 
employer's  anti-drug  program  provides 
for  a  rehabilitation  opportunity  in  that 
circiunstance; 

(2)  Has  not  failed  a  drug  test  required 
by  the  employer's  drug  testing  plan  for 
employers  who  have  completed 
rehabilitation;  and 

(3)  Has  received  a  recommendation 
for  return  to  duty  as  a  result  of  that 
rehabilitation  program. 

(b)  Employees  who  are  identified  as 
drug  users  on  the  job  are  not  required  to 
be  afforded  an  opportunity  for 
rehabilitation  or  to  be  retained  or 
rehired. 

§653.53    EAP  education  progrsm. 

Each  EAP  must  include  an  education 
program  with  the  following  elements: 

(a)  Display  and  distribution  of 
informational  material; 

(b)  Display  and  distribution  of  a 
community  service  hot-line  telephone 
number  for  employee  assistance;  and 

(c)  Display  and  distribution  of  the 
employer's  policy  regarding  drug  use  in 
the  workplace. 

§653.54    EAP  trsining  program. 

Each  EAP  must  include  a  training 
program  to  be  conducted  annually  for 
employees  and  employer's  supervisory 
personnel.  During  ihe  first  year  of  the 
program,  such  training  must  be 
conducted  for  all  such  personnel.  The 
training  program  must  include  at  least 
the  following  elements:  the  effects  and 
consequences  of  drug  use  on  personal 
health,  safety,  and  work  environment; 
the  manifestations  and  behavioral  cues 
that  may  indicate  drug  use  and  abuse; 
and  documentation  of  training  given  to 
employees  and  employer's  supervisory 
personnel.  EAP  training  programs  for 
employees  and  supervisory  personnel 
must  consist  of  at  least  60  minutes  for 
each  employee  and  supervisor  each 
year. 

Dated:  )une  30. 1988. 
Alfred  A.  DelliBovi. 
Administrator. 
[FR  Doc  88-15094  Filed  7-7-88;  8:4o  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

4«  CFR  Parts  4.  S,  and  16 

(CGD  S6-067] 

Programs  for  Chemical  Drug  and 
Alcohol  Testing  of  Commercial  Vessel 
Personnel 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  Proposed  Rulemalcing. 

summary:  Due  to  tlie  safety  and  health 
concerns  associated  with  drug  abuse  by 
merchant  marine  personnel,  as  well  as 
legal  restrictions  on  drug  use,  the  Coast 
Guard  is  proposing  drug  abatement 
programs  which  include  periodic  drug 
tests  (urinalysis]  as  part  of  required 
physical  exams,  preemployment  testing 
and  random  sampling  programs  for  all 
marine  employees,  and  post  accident 
and  reasonable  cause  testing.  The  post 
accident  and  reasonable  cause  portions 
of  the  program  will  also  involve  testing 
for  alcohol  use.  Four  options  are 
proposed  concerning  rehabilitation  for 
those  individuals  who  are  detected  as 
drug  users  for  the  first  time. 

llie  Coast  Guard  is  also  proposing  an 
implied  consent  provision  for  the 
chemical  testing  of  license,  certificate  of 
registry,  and  merchant  mariners 
document  holders  as  well  as  for  all 
individuals  accepting  employment  on 
board  any  vessel  on  which  licensed, 
certificated,  or  documented  personnel 
are  required. 

Through  chemical  testing,  the  Coast 
Guard  expects  to  discourage  drug  and 
alcohol  use  by  merchant  marine 
personnel,  an  activity  which  adversely 
impacts  the  users,  their  shipmates,  the 
marine  industry,  and  the  public  in 
general.  Chemical  testing  should  also 
reduce  the  potential  for  marine 
casualties  related  to  drug  and  alcohol 
use. 

date:  Comments  must  be  received  on  or 
before  September  6, 1988. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA-2/21) 
[CGD  86-067),  U.S.  Coast  Guard, 
Washington,  DC  20593-0001.  Comments 
may  be  delivered  to  and  will  be 
available  for  inspection  or  copying 
between  8:00  a.m.  and  3:00  p.m.,  Monday 
through  Friday,  at  the  Marine  Safety 
Council  (G-LRA-2/21),  Room  2110,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001,  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Sean  T.  Connaughton,  Project 
Manager,  Merchant  Vessel  Personnel 


Division,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection 
(G-MVP),  Phone  (202)  287-0229. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  Comments  should  include 
the  name  and  address  of  the  person 
making  them,  identify  this  notice  (CGD 
86-067),  give  the  specific  section  of  the 
proposal  to  which  the  comment  applies, 
and  the  reasons  for  the  comment. 
Persons  desiring  acknowledgement  that 
their  comment  has  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered  to 
the  extent  practicable  before  final  action 
is  taken  on  this  proposal. 

No  public  hearing  has  been  scheduled, 
however,  the  Coast  Guard  is  considering 
holding  a  public  hearing  on  this 
proposal.  If  a  hearing  is  scheduled,  the 
time  and  place  will  be  published  in  a 
separate  notice  in  the  Federal  Register. 

Background 

Drug  and  Alcohol  Abuse  in  American 
Society 

Drug  and  alcohol  abuse  constitutes  a 
major  societal  problem.  Statistics 
compiled  and  reported  by  the  National 
Institute  of  Drug  Abuse  (NIDA),  and  by 
media  polls,  indicate  the  use  of  drugs 
such  as  marijuana  to  be  widespread. 
While  the  problem  appears  to  be  "youth 
centered,"  in  that  the  majority  of  users 
are  in  the  younger  age  categories,  the 
problem  also  exists  in  older  groups.  For 
instance,  based  on  random  sampling 
and  using  population  projections,  data 
from  the  1985  NIDA  "National  Survey  on 
Drug  Abuse,"  indicates  the  following: 

— In  the  18  to  25  age  category: 

— Sixty  (60)  percent  reported  using 
marijuana  sometime  during  their  life. 

— Twenty-two  (22)  percent  reported 
using  marijuana  within  the  last  30  days. 

— Twenty-five  (25)  percent  reported 
using  cocaine  sometime  during  their  life. 

— Eight  (8)  percent  reported  using 
cocaine  within  the  last  month. 

— In  the  26  and  over  age  category: 

— ^Twenty-seven  (27)  percent  reported 
using  marijuana  sometime  during  their 
life. 

Six  (6)  percent  reported  using 
marijuana  within  the  past  month. 

Nine  (9)  percent  reported  using 
cocaine  sometime  during  their  life. 

Two  (2)  percent  reported  using 
cocaine  within  the  last  month. 

Because  of  statistics  like  the  above, 
many  members  of  the  public  have 
expressed  concern  that  the  use  of  drugs 
or  alcohol  by  others  may  jeopardize 


their  personal  safety.  There  is 
widespread  public  perception  that  drug 
or  alcohol  abusers  should  not  be  in 
safety-related  occupations.  A  May-June 
1986  national  survey  jointly  conducted 
by  Populus  Incorporated,  of  Greenwich, 
Connecticut,  and  Decision/Making/ 
Information  of  McLean.  Virginia, 
produced  the  following  results: 

— 88  percent  favored  testing  airline 
pilots  and  air  traffic  controllers. 

— 85  percent  favored  testing  police 
and  other  law  enforcement  agents. 

— 81  percent  favored  testing  bus 
drivers. 

As  the  researchers  indicate,  the 
respondents  believed  that  people  who 
are  responsible  for  the  physical  safety  of 
others  should  be  tested. 

Another  survey  conducted  by 
American  Viewpoint,  Inc.,  on  August  6- 
19. 1986,  examined  the  public's  attitude 
toward  drug  testing  and  produced 
informative  results,  specifically,  "by  a 
margin  of  76  percent  to  22  percent, 
Americans  agree  that  the  drug  crisis 
today  is  serious  enough  for  mandatory 
testing."  The  American  Viewpoint 
survey  used  a  "forced  choice"  list  and 
asked  which  groups  should  submit  to 
mandatory  drug  testing.  While  the 
transportation  modes,  e.g.,  railroad, 
aviation,  highway,  marine,  etc.,  were  not 
included  in  the  list,  safety  and  health 
related  occupations  such  as  police  and 
Hrefighters  (84  percent),  armed  forces 
(81  percent),  and  doctors  and  nurses  (81 
percent)  were  at  the  top  of  the  list. 
Another  interesting  fact  was  that  80 
percent  of  the  respondents  indicated 
that  they  would  participate  in  voluntary 
testing  if  asked  to  do  so  by  their 
employer. 

The  surveys  suggest  that  the  majority 
of  the  public  is  concerned  about  drug 
and  alcohol  abuse  and  favors  the  testing 
of  persons  in  certain  safety-related 
occupations.  While  the  bulk  of  drug 
abuse  occurs  in  the  25  and  under 
category  and  overall  usage  may  drop  as 
this  group  grows  older,  maturation 
cannot  be  considered  a  solution  to  the 
problem.  The  Department  of 
Transportation  in  its  regulatory  role 
must  operate  under  the  assumption  that 
the  various  transportation  modes  do  not 
significantly  differ  from  the  overall 
population  in  terms  of  drug  and  alcohol 
abuse. 

In  February  1987,  the  Federal  Aviation 
Administration  (FAA)  began  performing 
drug  screens  in  connection  with  periodic 
medical  examinations  required  of 
certain  safety-sensitive  agency 
employees.  As  of  April  22, 1988,  the  FAA 
has  received  reports  on  25,000  FAA 
employees  urine  specimens  pursuant  to 
its  periodic  testing  program.  Specimens 
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for  25  employees  have  been  determined 
to  include  one  or  more  illegal  drugs.  In 
addition,  the  Department  implemented 
its  employee  drug  testing  program  on 
September  8. 1987.  As  of  April  22. 1988, 
DOT  has  received  reports  on  1651 
urinalysis  tests  pursuant  to  its  random 
drug  testing  program  for  DOT  employees 
occupying  critical  safety-  or  security- 
sensitive  positions.  15  employees  have 
tested  positive  for  illegal  drugs.  These 
employees  are  currently  in  counseling  or 
rehabilitation  programs  and  have  been 
relieved  of  their  critical  safety  duties 
pending  successful  completion  of  these 
programs.  In  addition,  since  the 
inception  of  the  DOT  program,  6 
employees  have  tested  positive  for 
illegal  drugs  as  a  result  of  reasonable 
cause  drug  testing. 

Drug  and  Alcohol  Problem  in  the 
Merchant  Marine 

It  is  reasonable  to  assume  that 
because  there  is  a  drug  problem  in 
society,  there  is  also  a  potential  drug 
problem  in  the  merchant  marine. 
However,  while  the  threat  posed  to 
society  by  drug  and  alcohol  use  and 
abuse  is  diffused,  the  same  cannot  be 
said  of  the  threat  drugs  and  alcohol  pose 
to  transportation  industries  such  as  the 
merchant  marine.  Not  only  do  personnel 
who  use  drugs  and  alcohol  pose  dangers 
to  themselves  and  shipmates,  they  are  in 
the  position  to  cause,  or  contribute  to, 
vessel  casualties  that  may  take  human 
life,  destroy  property,  and/or  seriously 
harm  the  environment. 

The  problem  in  the  marine  industry  is 
increased  by  the  fact  that  personnel 
often  live  on  board  their  vessels  for  long 
periods  of  time.  What  in  another  context 
might  be  considered  "recreational"  or 
off-duty  drug  or  alcohol  use  can  have  a 
detrimental  effect  upon  vessel  safety 
because  the  vessel  is  frequently  also 
where  the  individual  lives.  Intoxicated 
personnel  cannot  serve  their  vessel  in 
an  emergency,  and  pose  a  hazard  if  they 
attempt  to  perform  any  necessary 
safety-related  functions. 

Coast  Guard  data  do  not-specifically 
identify  the  use  of  drugs  or  alcohol  as  a 
major  causal  effect  in  commercial  vessel 
losses  or  casualty  damage.  However,  the 
use  of  alcohol  and  drugs  has  had  a 
substantial  impact  on  marine  safety. 
Coast  Guard  marine  casualty  records 
spanning  the  years  1981  to  1986  reveal 
75  deaths,  52  injuries,  and  $6.5  million  in 
property  damages  resulting  from 
casualties  attributable  to  the  use  of 
intoxicants.  In  addition,  during  the  same 
period,  the  Coast  Guard  took  suspension 
or  revocation  action  against  89  seamen 
for  alcohol-related  offenses  and  134 
seamen  for  drug-related  offenses. 


It  is  acknowledged  that  the  above 
data  are  sparse  and  are  not  conclusive. 
However,  fatal  accidents  and 
suspension  and  revocation  proceedings 
cannot  be  the  only  basis  on  which  to 
judge  whether  or  not  there  is  a  problem 
with  substance  abuse.  There  is  no  way 
to  gauge  how  many  minor  or  near 
accidents  there  have  been  due  to 
intoxication. 

The  absence  of  widespread  data  may 
be  due  to  several  factors.  First,  the  use 
of  drugs  and  the  abuse  of  alcohol  is 
something  that  many  people  go  to  great 
lengths  to  conceal.  Second,  detection  by 
employers  is  not  easy.  Many  merchant 
mariners  never  see  their  employers,  or 
see  them  only  on  an  infrequent  basis, 
and  full-time  surveillance  by  the  Coast 
Guard  and  others  is  neither  practical  nor 
economically  feasible.  Third,  even  when 
there  is  supervision  or  surveillance  of 
individuals,  few  people  (including  fellow 
crewmembers)  are  trained  in  how  to 
detect  drug  or  alcohol  abuse.  As  one 
commenter  to  the  Federal  Aviation 
Administration's  Advance  Notice  of 
Proposed  Rulemaking  entitled  "Control 
of  Drug  and  Alcohol  Use  for  Personnel 
Engaged  in  Commercial  and  General 
Aviation  Activities,"  (FAAD  86-20,  51 
FR  44432,  December  9, 1986),  stated, 
"We  have  been  surprised  by  the  persons 
who  have  tested  positive.  Employees 
whose  personal  habits,  appearances  and 
lifestyles  appear  to  be  above  reproach 
have  tested  positive  for  drugs  and 
subsequently  admitted  their  use." 
Finally,  it  is  possible  there  are 
individuals  who  are  "enablers,"  in  that 
they  may  tolerate  or  cover  for  a  person 
with  a  drug  or  alcohol  problem, 
especially  if  the  person  might  suffer  the 
loss  of  a  job  and  the  associated  adverse 
financial  consequences. 

The  Coast  Guard  has  previously 
addressed  the  issue  of  drug  and  alcohol 
abuse  in  an  Advance  Notice  of  Proposed 
Rulemaking  concerning  Certification  of 
Seamen  (CGD  84-088,  50  FR  4875 
February  4, 1985),  and  in  a  Final  Rule 
concerning  Operating  a  Vessel  While 
Intoxicated  (CGD  84-099,  52  FR  47526. 
December  14, 1987).  A  review  of  the 
comments  submitted  on  these 
rulemakings  indicates  that  there  is  wide 
support  for  drug  screening  among 
marine  companies,  industry 
associations,  and  marine  personnel.  A 
recent  Towing  Safety  Advisory 
Committee  (TSAC)  recommendation 
objected  to  employer  involvement  in 
testing  and  enforcement,  but  otherwise 
endorsed  the  need  to  eliminate  drug 
users  and  those  who  operate  a  vessel 
while  intoxicated  from  the  merchant 
marine.  While  the  Coast  Guard  does  not 
dispute  the  professionalism  of  the  vast 


majority  of  those  in  the  marine  industry 
and  their  commitment  to  a  drug  and 
alcohol  abuse-free  marine  environment, 
reports  from  some  shipping  companies 
that  screen  their  crews  for  drug  usage 
indicate  that  a  significant  nimiber  of 
their  employees  were  found  to  be  users 
of  drugs. 

In  light  of  these  factors  the  Coast 
Guard  is  proposing  regulations  to 
require  effective  chemical  testing 
programs  for  holders  of  licenses, 
certificates  of  registry,  and  merchant 
mariners  documents  and  other  maritime 
personnel  in  order  to  minimize  the  drug 
and  alcohol  problem  in  the  merchant 
marine.  The  Coast  Guard  is  very 
interested  in  receiving  any  additional 
data  on  the  use  of  drugs  in  the  maritime 
industry. 

Readers  will  note  that  proposals  by 
other  modes  in  the  Department  of 
Transportation  use  the  term"Sen8itive 
Safety  and  Security  Related  Positions" 
when  classifying  personnel  subject  to 
testing  programs.  It  is  the  position  of  the 
Coast  Guard  that  all  individuals 
engaged  on  board  a  vessel  contribute  to 
the  function  of  the  vessel  or  the 
accomplishment  of  its  service.  In 
addition  to  regularly  assigned  duties, 
each  individual  has  responsibilities 
which  relate  to  safety  and  to  emergency 
situations.  Non-performance  of  these 
duties  could  pose  threats  to  the  safety  of 
the  individual  seaman,  the  vessel,  other 
persons  on  board,  and  the  marine 
environment.  Therefore,  the  testing 
programs  proposed  in  these  rules  do  not 
differentiate  between  classes  of 
personnel  subject  to  testing.  The 
proposal  applies  to  all  individuals 
engaged  aboard  any  vessel  on  which 
licensed,  certificated,  or  documented 
personnel  are  required;  such  individuals 
perform  sensitive  safety  related  duties. 

Jurisdiction 

Congress  has  long  recognized  the 
danger  posed  by  drug  and  alcohol  use 
among  merchant  marine  personnel.  This 
is  evidenced  by  certain  statutes 
contained  in  Title  46,  United  States 
Code  (U.S.C),  regarding  alcohol  and 
drug  use  by  merchant  mariners, 
particularly  those  who  hold  licenses, 
certificates  of  registry,  or  merchant 
mariners  documents. 

46  U.S.C.  2302  provides  for  penalties 
for  all  marine  personnel  who  operate  a 
vessel  in  a  negligent  manner  or  while 
intoxicated.  The  Coast  Guard  considers 
"negligent  manner"  as  including  the 
operation  of  a  vessel  while  under  the 
influence  of  drugs  or  alcohol.  The 
standard  to  be  applied  in  determining 
intoxication  for  personnel  operating 
commercial  vessels  was  set  out  in  die 


25928 


VMiaal  Ragister  /  Vol  68.  No^  t31  /  Ftiday.  July  8.  1988  /  Propoied  Rules 


Final  Rule  concerning  Operating  a 
Vessel  While  Intoxicated  (CGD  84-099, 
52  FR  47526,  December  14, 1987).  This 
Final  Rule  set  both  a  behavioral 
standard  and  a  blood  alcohol 
concentration  (BAG)  standard  of  0.04 
percent. 

For  those  who  hold  licenses, 
certificates  of  registry,  or  merchant 
mariners  documents,  the  laws  contain 
additional  provisions  regarding  drug  and 
alcohol  use.  46  U.S.C.  Chapter  77, 
"Suspension  and  Revocation,"  contains 
strict  provisions  concerning  drug  and 
alcohol  use.  The  Secretary,  under  46 
U.S.C  7703,  can  suspend  or  revoke  a 
license,  certificate,  or  document  if  an 
individual  has  committed  an  act  of 
misconduct  or  negligence,  or 
demonstrated  incompetence.  It  is  well 
settled  that  incompetence,  misconduct, 
and  negligence,  include  acts  involving 
alcohol  and  drug  use.  Under  46  U.S.C 
7704,  whenever  drug  use  is  proved  at  a 
suspension  and  revocation  hearing, 
revocation  is  mandatory  unless  ciue  is 
shown. 

For  drug  abuse.  46  U.S.C.  7704  states: 

(b)  If  it  is  shown  at  a  hearing  ander  this 
chapter  that  a  holder  of  a  license,  certificate 
of  registry,  or  document  issued  under  this 
part,  within  10  years  before  the  beginning  of 
the  proceedings,  has  been  convicted  of 
violating  a  dangerous  drug  law  of  the  United 
States  or  of  a  State,  the  license,  certificate,  or 
document  shall  be  revoked,  (c)  If  it  is  shown 
that  a  holder  has  been  a  user  of,  or  addicted 
to,  a  dangerous  drug,  the  license,  certificate, 
or  document  shall  be  revoked  unless  the 
holder  is  cured. 

In  addition,  in  Chapter  75,  "General 
Procediu-es  for  Licensing,  CertiHcation, 
and  Documentation,"  46  U.S.C.  7503 

dictates  that: 

A  license,  certificate,  or  document 
authorized  to  be  issued  under  this  part  may 
be  denied  to  an  individual  who:  (1)  within  10 
years  before  applying  for  the  license, 
certificate,  or  document,  has  been  convicted 
of  violating  a  dangerous  drug  law  of  the 
United  States  or  of  a  State;  or  (2)  when 
applying,  has  ever  been  a  user  of,  or  addicted 
to,  a  dangerous  drug  unless  the  individual 
provides  satisfactory  proof  that  the 
individual  is  cured. 

In  both  chapters,  "dangerous  drug"  is 
defined  as  "narcotic  drug,  controlled 
substance,  and  marihuana  (as  defined  in 
section  102  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970  (21  U.S.C.  802))." 

It  is  clear  that  the  statutes  are 
intended  to  exclude  drug  users  and 
violators  of  drug  statutes  from  serving 
on  U.S.  merchant  vessels,  as  well  as 
preventing  the  operation  of  vessels  by 
intoxicated  personnel.  The  Coast  Guard 
ciurendy  enforces  the  statutes  through 
the  examination  of  the  criminal 


conviction  records  of  license  and 
document  appUcants  and  holders, 
through  the  prosecution  of  those 
operating  a  vessel  negligently  or  while 
intoxicated,  and  through  administrative 
remedies  such  a  dvil  penalty  actions 
and  suspension  and  revocation 
proceedings.  However,  these  methods 
have  not  been  particularly  effective 
since,  as  a  practical  matter,  an  incident 
typically  must  occur  before  the  Coast 
Guard  obtains  evidence  on  which  to 
base  remedial  or  punitive  action.  With 
advances  in  the  reliability  of  methods 
utilized  to  detect  drugs  in  urine,  as  well 
as  the  increased  accessibility  of  test 
processing  facilities  and  the  relatively 
simple  procedures  involved  in  collecting 
samples  for  testing,  the  Coast  Guard  is 
offered  the  opportunity  to  propose 
requirements  that  will  effectively 
identify  drug  abusers.  The  proposed 
requirements  are  similar  in  nature  to 
those  in  place  or  proposed  in  the  other 
regulated  transportation  industries,  and 
are  intended  to  ensure,  to  the  extent 
feasible,  uniformity  within  the 
transportation  industries  of  the  United 
States. 

The  Coast  Guard's  authority  over 
commercial  vessels  is  based  primarily 
on  the  type  of  vessel.  Some  commercial 
vessels,  such  as  fishing  and  towing 
vessels,  are  not  required  to  be  inspected 
and  are  subject  to  limited  Coast  Guard 
regulation.  Although  the  vessel  itself 
may  be  subject  to  limited  regulation, 
some  or  all  of  the  vessel's  crew  may,  by 
statute  or  regulation,  be  required  to  hold 
a  license,  certificate,  or  document  issued 
by  the  Coast  Guard.  To  provide  the 
greatest  possible  assurance  that  the 
commercial  fleet  has  a  safe,  drug-free, 
work  environment  for  all  personnel,  the 
Coast  Guard  is  proposing  that  an 
individual  may  not  be  employed, 
including  self  employment,  on  a  vessel 
in  a  postion  for  which  a  license, 
certificate  of  registry,  or  merchant 
mariners  document  is  required,  unless 
the  entire  crew  is  covered  by  the 
proposed  rules.  This  means  that  the 
entire  crew  of  a  fishing  vessel  over  200 
gross  tons,  an  uninspected  passenger 
vessel,  and  a  towing  vessel,  would  be 
covered. 

Proposals 

Goals  of  Testing 

The  overall  goal  of  testing  is  to  foster 
a  drug  and  alcohol  abuse  free 
transportation  environment  which  will 
continue  to  merit  public  conHdence.  A 
drug-free  environment  means  that  an 
individual  covered  by  this  proposal  does 
not  have  dangerous  drugs  in  his  or  her 
system  at  any  time.  If  drugs  are  used, 
the  individual  could  lose  the  right  to 


work  in  his  or  her  occupation.  Thus, 
even  "off-duty"  use  would  be  prohibited. 

In  the  case  of  alcohol,  present  urine 
testing  technology  only  peimits  a  rough 
estimation  of  alcohol  concentration 
levels  in  an  individual's  blood.  For  this 
reason,  this  proposal  does  not  require 
urine  testing  for  alcohol  The  rule  could 
be  modified  if  there  are  advances  in 
urine  testing  in  the  future. 

This  does  not  mean  the  Coast  Guard 
condones  abuse  of  alcohol.  The  Coast 
Guard  has  issued  a  Final  Rule 
concerning  Operating  a  Vessel  While 
Intoxicated  (CGD  84-009. 52  FR  47526. 
December  14. 1987)  that  prohibits  an 
individual  from  consuming  alcohol  on- 
duty  or  performing  duties  while 
intoxicated.  Off-duty  use  is  limited  and 
subject  to  the  restrictions  contained  in 
the  final  rule.  With  reasonable  cause, 
testing  to  determine  blood  alcohol  levels 
can  be  directed. 

In  addition  to  determining  whether 
drugs  have  been  used,  the  chemical 
testing  program  outlined  in  this  proposal 
will  enable  the  Coast  Guard  to  collect 
data  as  to  the  extent  of  substance  abuse. 
This  data  will  in  turn  enable  the  Coast 
Guard  to  plan  future  action,  such  as 
education  and  training  to  combat 
substance  abuse. 

This  NPRM  proposes  specific 
requirements  for  testing  procedures  and 
rehabilitation  programs.  As  noted 
below,  the  Coast  Guard  realizes  that 
some  of  these  requirements  may  be 
difficult  to  achieve  as  proposed.  This 
may  be  especially  true  for  small 
employers.  The  Coast  Guard  is 
interested  in  comments  on  ways  in 
which  its  goals  can  be  achieved  through 
procedures  or  programs  without  the 
need  for  detailed  regulatory 
requirements.  For  example,  should 
Coast  Guard  permit  programs  developed 
by  consortiums  of  marine  employers 
that  conform  with  the  basic 
requirements  of  the  following  proposed 
specific  program?  As  noted  later  in  this 
preamble,  the  Coast  Guard  is  also 
interested  in  obtaining  comments  on  the 
feasibility  and  effectiveness  of  having 
Coast  Guard  approve  company-specific 
programs  that  conform  with  the  basic 
requirements  of  the  proposed  program.  If 
this  approach  is  adopted,  an  industry- 
wide program,  developed  by  employers 
may  be  a  viable  and  expedient 
mechanism  to  implement  drug 
abatement  programs.  In  addition,  this 
type  of  approval  may  provide  more 
flexibility  to  the  industry.  If  so,  the 
Coast  Guard  requests  detailed 
comments  on  how  such  an  approval 
program  would  be  implemented.  The 
Coast  Guard  believes  that  any 
divergence  from  the  proposed  specific 
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program  would  have  to  comply  with  its 
goals. 

Chemical  Testing  Procedures 

On  April  11. 1988,  the  Department  of 
Health  and  Human  Services  (HHS) 
published  final  guidelines  for  drug 
testing  procedures  and  standards  for 
certifying  drug  testing  laboratories  (53 
FR  11970;  April  11, 1988).  The  guidelines 
apply  to  drug  testing  programs 
conducted  by  Federal  agencies 
themselves.  This  NPRM  would  direct 
regulated  parties  to  conduct  their  dnig- 
testing  programs  according  to  these 
guidelines  as  well. 

The  HHS  guidelines  include  solutions 
to  concerns  such  as  the  integrity  of  the 
sample  collection  process,  maintaining  a 
proper  chain  of  custody,  and  ensuring 
that  laboratories  that  do  drug  testing  are 
qualified  to  do  so. 

The  HHS  guidelines  establish  what 
illegal  drugs  must  be  tested  for 
(marijuana  and  cocaine),  as  well  as 
additional  drugs  which  may  be  tested 
(e.g.,  amphetamines,  PGP,  and  opiates). 
In  addition,  the  guidelines  specify  the 
levels  of  drug  metabolites  in  a  sample 
that  would  result  in  a  positive  test  being 
reported.  The  Coast  Guard  invites 
comments  as  to  which  additional  drugs, 
if  any,  should  be  included.  Commenters 
should  also  provide  cost  and  benefit 
data  regarding  any  additional  drug 
groups. 

The  guidelines  specify  the  types  of 
tests  that  would  be  required  for  initial 
screening  tests  (an  immunoassay  test) 
and  confirmatory  tests  (a  gas 
chromatography/mass  spectrometry 
test).  The  guidelines  also  specify 
collection  procedures.  These  include  the 
use  of  toilet  bluing  agents,  temperature 
monitoring,  and  other  steps  to  ensure 
the  integrity  of  the  sample  without 
requiring  observation  of  the  individual 
while  he  or  she  is  providing  the  sample. 
The  sample  collection  procedures  also 
include  filling  out  a  chain-of-custody 
form  to  accompany  the  sample  as  it  goes 
to  the  laboratory. 

The  guidelines  for  a  laboratory 
processing  of  samples  cover  both 
technical  and  procedural  steps  designed 
to  ensure  that  a  proper  chain  of  custody 
is  maintained  and  that  the  test  is 
conducted  accurately.  Intralaboratory 
chain-of-custody  forms  would  be  used; 
only  authorized  personnel  would  have 
access  to  the  sample.  Records 
concerning  the  calibration  of  testing 
instruments  would  be  maintained. 
Laboratories  would  report  test  results  to 
the  employer  in  a  timely  manner,  and 
statistics  on  the  tests  would  be  retained 
by  the  laboratory  for  2  years. 
In  addition  to  setting  forth 
qualifications  for  key  laboratory 


personnel  and  quality  control 
procedures  for  the  laboratories,  the 
guidelines  include  standards  and 
procedures  through  which  HHS  certifies 
laboratories.  Regulated  parties  would  be 
required  to  use  only  those  laboratories 
which  HHS  has  certified  pursuant  to 
these  standards. 

The  guidelines  also  mandate  the  use 
of  Medical  Review  Officer  (MRO)  to 
review  test  results.  The  MRO  is 
specifically  intended  to  ensure  that  drug 
tests  were  properly  administered  and 
that  the  test  results  were  accurate. 

While  the  use  of  any  controlled  drugs, 
imless  medically  prescribed,  is  not 
condoned,  the  Coast  Guard  recognizes 
that  due  to  equipment  limitations  and 
possible  "passive"  exposure  to  drugs, 
any  test  results  indicating  drug  or 
metabolite  levels  below  the  cut-offs  may 
not  be  accurate  reflections  of  whether 
an  individual  has  used  drugs.  Therefore, 
drug  or  metabolite  levels  below  these 
cut-offs  will  be  considered  a  negative 
test  result  and  will  not  disqualify  a 
person  from  service  in  the  merchant 
marine. 

Prescription  drug  use,  used  as 
medically  prescribed,  would  not 
generally  be  considered  a  reason  for 
corrective  action;  however,  partial  or 
total  impairment  due  even  to  prescribed 
drug  use  is  nonetheless  a  threat  to 
safety,  and,  as  is  current  practice,  the 
Coast  Guard  may  deny  or  suspend 
licenses,  certificates  of  registry,  and 
merchant  mariners  documents  for  this 
reason  in  appropriate  circumstances. 

Implied  Consent 

The  proposed  regulations  state  that 
any  individual  accepting  employment  on 
board  any  vessel  on  which  any 
individual  is  required  to  be  licensed, 
certificated,  or  documented  would  be 
deemed  to  have  consented  to  submit  to 
chemical  testing.  This  implied  consent 
provision  is  consistent  with  the  Federal 
Railroad  Administration  regulations 
dealing  with  substance  abuse. 

Note.— See  49  CFR  Part  219. 

The  existence  of  an  implied  consent 
provision  would  facilitate  the 
acquisition  of  breath,  blood,  or  urine 
samples  in  a  timely  and  efficient 
manner.  An  individual  could  still  refuse 
testing  since  the  regulations  do  not 
authorize  physical  coercion;  however, 
refusal  would  be  considered  a  violation 
of  regulation  and  could  subject  an 
individual  to  proceedings  which  may 
result  in  suspension  or  revocation  of  a 
license,  certificate,  or  document  under 
46  U.S.C.  7003  and  Part  5  of  Title  46, 
Code  of  Federal  Regulations,  or 
termination  or  refusal  of  employment  in 
the  case  of  an  individual  who  does  not 


possess  a  license,  certificate,  or 
merchant  mariners  document 

Periodic  Testing 

The  Coast  Guard  proposes  to  require 
urinalysis  in  connection  with  required 
physical  examinations  which  are 
incident  to  various  license  or  merchant 
mariners  document  transactions.  Only 
those  individuals  required  to  receive  a 
physical  examination  for  a  license  or 
document  transaction,  or  those  required 
to  receive  periodic  physical 
examinations,  would  be  required  to 
imdeigo  a  periodic  urinalysis  for  drugs. 
The  testing  would  be  part  of  that 
physical  examination.  The  results  of  die 
physical  examination  and  urinalysis 
would  have  to  be  presented  at  the 
Regional  Examination  Center  (REC)  and 
an  application  would  not  be  considered 
complete  until  the  chemical  test  results 
required  by  these  regulations  have  been 
submitted.  All  test  results  would  be  kept 
by  the  REC  and  become  part  of  the 
individual's  file. 

Some  individuals  are  required  to 
receive  periodic  physical  examinations, 
normally  on  an  annual  basis.  When  they 
renew  their  license,  they  would  have  to 
present  documentation  of  each 
urinalysis  taken  with  a  physical 
examination  since  their  last  license 
transaction.  This  would  ensure  that  the 
individual  received  all  required  drug 
tests. 

An  individual  who  has  been  subject  to 
a  random  sampling  program,  and  who 
has  been  tested  under  that  program 
would  not  be  subject  to  the  requirement 
for  periodic  testing  if  the  applicant 
provides  satisfactory  evidence  certifying 
that  he  or  she  has  been  continuously 
subject  to  a  random  sampling  program 
for  not  less  than  six  months,  has  not 
tested  positive  for  dangerous  drugs,  has 
not  refused  to  participate  in  required 
chemical  tests,  and  has  been  tested 
within  the  past  six  months.  However, 
even  if  the  above  conditions  are  met,  the 
periodic  testing  requirement  would 
continue  to  be  applicable  to  those 
individuals  whose  chemical  test  is  part 
of  a  physical  examination  for  issuance 
of  an  original  license  or  merchant 
mariners  document. 

Because  the  date  of  periodic  testing  is 
known  to  the  employee,  an  individual 
who  uses  drugs  could  stop  taking  them 
prior  to  the  test  in  order  to  avoid 
detection.  However,  not  all  individuals 
would  have  sufficient  control  over  their 
drug  use  to  do  so.  Periodic  testing  would 
have  the  advantage  of  being  less  costiy, 
since  it  would  be  performed  during  an 
already  required  exam.  Because  of  the 
scheduled  nature  of  periodic  testing, 
comment  is  requested  concerning  its 
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effectiveness.  Should  this  type  of  testing 
be  a  part  of  all  future  drug  programs,  or 
should  it  be  phased  out  after  several 
years  when  the  other  forms  of  testing 
are  established  and  woridng  smoothly? 
Periodic  testing  would  appear  more 
likely  to  detect  dependent  drug  users  as 
opposed  to  casual  users.  After  an  initial 
round  of  periodic  tests,  most  of  the 
dependent  users  should  be  detected  and, 
therefore,  the  beneBts  of  additional 
periodic  testing  may  decrease.  The 
Coast  Guard,  therefore,  is  also 
considering  only  requiring  periodic 
testing  once  for  each  licensed 
individual.  This  alternative  would 
significantly  cut  down  on  the  costs  of 
testing,  and  in  light  of  other  testing 
measures  such  as  pre-employment  and 
random  testing,  commenters  should 
address  the  costs  and  benefits 
associated  with  this  alternative. 

Preemployment  Testing  Programs 

The  Coast  Guard  is  pn^Kwing  that 
preemployment  testing  be  required  of  all 
applicants  for  employment  aboard  any 
vessel  on  which  licensed,  certificated,  or 
documented  personnel  are  required.  The 
purpose  of  testing  applicants  is  twofold: 
One,  it  would  convey  a  clear  message 
that  the  employer  is  serious  about 
establishing  and  maintaining  a  drug-&ee 
environment;  and  two,  it  would  help 
identify  those  who  are  either  addicted  to 
or  so  dependent  upon  drugs  that  they 
cannot  abstain  from  drug  use. 
Applicants  would  be  informed  that  tests 
will  be  conducted  to  determine  the 
presence  of  drugs.  The  concept  of 
preemployment  testing  is  flawed  to 
some  extent  because  individuals  can 
avoid  detection  by  abstinence. 
However,  data  on  preemployment 
testing  in  the  airline  industry  reveals 
some  positive  test  results  ranging  from 
4.2  percent  to  20  percent  among  selected 
carriers.  As  such,  preemployment  testing 
does  provide  a  valuable  service  in  the 
selection  of  employees. 

It  is  intended  that  the  preemployment 
testing  program  be  employer  sponsored, 
however,  the  Coast  Guard  will  consider 
other  arrangements  that  would  produce 
equivalent  coverage.  The  Coast  Guard 
recognizes  that,  in  many  instances, 
employment  on  commercial  vessels  is  of 
relatively  short  duration,  such  as  a 
single  voyage,  and  that  unduly  repetitive 
testing  of  an  individual  could  result.  For 
pilots,  their  term  of  employment  on  a 
particular  vessel,  or  for  a  particular 
employer,  is  frequently  measured  in 
hours.  The  Coast  Guard  specifically 
invites  suggestions  by  unions, 
associations,  or  other  organizations  for 
alternative  testing  programs  that  would 
provide  adequate  assurance  to 


employers  that  a  prospective  employee 
is  not  a  substance  abuser. 

The  Coast  Guard  also  recognizes  that 
employment  of  crewmembers  frequently 
takes  place  on  short  notice  and  test 
results  may  not  be  available  prior  to 
signing  on  a  new  crewmember  at  the 
time  of  vessel  sailing.  While  this  could 
result  in  some  instances  where  a 
crewmember  could  not  be  readily 
replaced  at  the  time  the  results  were 
made  available  to  the  employer,  the 
Coast  Guard  anticipates  that  the  number 
of  such  occiurences  would  not  be 
significant  since  many  experienced 
mariners  will  already  be  subject  to 
random  sampling  programs  from 
previous  employers.  However,  the  Coast 
Guard  may  revise  the  regulations  to 
ensure  that  preemployment  test  results 
are  made  available  before  a  vessel  sails, 
or  make  provision  for  the  acceptance  of 
test  results  from  previous  periodic  or 
random  tests  in  Ueu  of  the 
preemployment  test  Comments  on  how 
to  address  this  issue  are  specifically 
invited. 

Random  Sampling  Programs 

In  addition  to  the  testing  programs 
outlined  above,  the  Coast  Guard  is 
proposing  the  implementation  of 
employer-sponsored  random  drug 
samplijig  programs.  The  proposed  rules 
delineate  the  basic  requirements  for  a 
random  sampling  program. 

Random  drug  sampling  applies  the 
principle  of  random  selection  in  that 
individuals  are  subject  to  drug  testing  at 
any  given  time.  Periodic  and 
preemployment  screening  on  their  own 
may  not  be  sufficient  deterrents  since 
they  permit  individuals  to  schedule 
periods  of  abstinence  from  drug  use.  It  is 
believed  that  random  sampling 
programs  are  the  most  effective  method 
currently  available  to  limit  potential 
drug  use  since  they  prevent  a  drug  user 
from  preparing  for  the  screening  in 
advance.  There  are  data  suggesting  that 
random  drug  screening  can  reduce  drug 
use.  In  the  Defense  Department's  1985 
Worldwide  Survey  of  Drug  and  Alcohol 
Abuse,  overall  drug  use  was  registered 
to  have  dropped  from  27  percent  in  1980, 
to  19.0  percent  in  1982,  and  then  to  only 
8.9  percent  in  1985.  This  drop  in  drug  use 
corresponds  to  the  implementation  of 
servicewide  random  sampling  programs. 
The  Coast  Guard's  own  experience  with 
random  sampling  of  its  uniformed 
personnel  has  resulted  in  detected  drug 
use  falling  75  percent  in  the  five  years 
since  the  program  was  implemented. 
The  success  of  the  military's  program,  as 
well  as  those  in  industry,  leads  the 
Coast  Guard  to  believe  that  random 
sampling  would  significantly  limit  the 
use  of  drugs  in  the  marine  industry. 


It  is  envisioned  that  random  sampling 
programs  would  be  mandatory  for  all 
employers  owning  or  operating  vessels 
on  which  crewmembers  are  required  to 
hold  licenses,  certificates  of  registry,  or 
merchant  mariners  documents.  Testing 
would  be  required  for  all  personnel  on 
inspected  vessels  and  uninspected 
vessels  on  which  any  one  or  more 
personnel  are  required  to  be  licensed, 
registered,  or  certificated.  The  Coast 
Guard's  regulatory  authority  over  these 
types  of  vessels  and  personnel  is 
generally  contained  in  46  U.S.G  Z103, 
3306, 7101,  7301,  and  7701. 

Besides  employer-sponsored 
programs,  there  are  alternative 
approaches  that  could  be  used  to 
implement  random  programs,  including 
Coast  Guard  or  State  administered 
programs.  However,  both  of  these 
alternatives  were  considered  and 
rejected  due  to  perceived  problems  with 
e^ectiveness,  authority,  cost,  and 
applicability  on  both  the  federal  and 
state  level.  The  Coast  Guard  believes 
that  employer-sponsored  programs  are 
the  most  effective  because  employers 
maintain  routine  contact  with  their 
personnel  and  have  a  vested  interest  in 
ensuring  that  their  vessels  and 
equipment  are  used  properly. 

Random  selection  means  that  every 
member  of  a  given  population  has  an 
equal  chance  of  selection  on  a 
scientifically  valid  basis.  Random 
selection  would  be  accomplished 
through  the  use  of  a  random-number 
table  or  computer  based,  random- 
number  generator.  Both  methods  select 
individuals  by  matching  random 
numbers  against  employees' 
indentification  numbers,  e.g.,  social 
security  number  of  employee,  payroll 
account  number,  etc. 

The  Coast  Guard  desires  that  the 
standards  utilized  for  random  sampling 
ensure  randomness  and  selection  of  a 
sufficient  number  of  employees  to  force 
drug  users  to  modify  their  behavior.  The 
Coast  Guard  requests  comments  on  a 
range  of  possible  annual  testing  rates  up 
to  125  percent  for  random  selection.  This 
does  not  mean  that  the  rate  will  be  set 
at  that  percentage,  but  it  serves  as  a  cap 
upon  which  comment  and  data  are 
requested.  In  particular,  the  Coast 
Guard  invites  comments  on  documented 
cases  or  examples  of  other  random 
sampling  programs,  the  testing  rates  that 
were  used,  and  their  success.  How 
would  different  sampling  rates  affect  the 
numbers  of  drug  users  who  volunteer  for 
rehabilitation  under  each  of  the 
rehabilitation  options  appearing 
elsewhere  in  this  text?  Is  there  any 
evidence  to  support  alternative 
assumptions  regarding  the  rates  at 
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which  drug  users  would  volunteer  for 
rehabilitation?  What  is  the  lowest 
sampling  rate  for  random  testing  that 
would  be  effective  in  determining  drug 
abuse?  Would  a  lower  rate  be  more 
effective  if  the  severity  of  the  penalties 
increase?  Would  higher  sampling  rates 
result  in  sufficiently  hi^ier  benefits  to 
justify  the  costs?  Do  lower  sampling 
rates  necessarily  residt  in  lower 
benefits?  Is  it  reasonable  to  assume  that 
benefits  are  directly  proportional  to  the 
sampling  rate?  Would  the  higher 
sampling  add  sufficient  deterrence  to 
reduce  the  costs  of  and  need  for 
rehabilitation?  The  Coast  Guard  intends 
to  select  an  appropriate  rate  based  on 
effectiveness,  deterrence,  costs,  and 
benefits.  Commenters  need  to  identify 
what  that  rate  should  be  and  provide  the 
basis  for  their  views. 

Random  drug  testing  requires  a 
specific  inqilementation  plan  to  deter 
drug  use.  For  instance,  a  125  percent 
plan  would  mean  that  a  population  of 
1,000  would  be  targeted  to  provide  1,250 
annual  samples.  Using  a  true  random 
selection  basis,  employees  selected  for 
each  weekly/monthly  increment  would 
be  returned  to  the  pool  of  eligibles  and 
subject  to  reselection.  The  possibility  of 
reselection  ensures  continuous 
deterrence  in  that  an  individual  selected 
early  in  the  testing  cycle  would  still  be 
subject  to  testing  thiougfaout  the 
remainder  of  the  year.  One  feature  of 
this  plan  (which  could  be  considered  a 
drawback)  is  that  some  employees 
might  not  be  selected  at  all  during  the 
first  year  and  others  could  be  selected 
more  than  once. 

The  Coast  Guard  is  considering 
whedier  the  drug  programs  should 
provide  for  adjustment  of  the  minimum 
sampling  rate  based  upon  the  success  of 
the  program.  Although  a  numerical 
target  is  needed  as  a  benchmark  for 
discussion,  in  actual  practice  there  may 
come  a  point  of  sharply  diminishing 
returns  from  any  set  level  as  the  mix  of 
countermeasures  detects  most  chronic 
substance  abuse  and  deters  casual  use. 
The  testing  program  could  be  designed 
so  that  it  could  be  phased  up  or  down  as 
appropriate  and  in  response  to  the 
pattern  of  results  obtained  through  the 
program.  In  combination  with  post- 
accident  testing  experiences,  the  results 
of  random  testing  would  provide  the 
most  useful  gauge  of  the  need.  The 
Coast  Guard  is  considering  whether 
there  are  circumstances  under  which  the 
program  should  allow  for  the  level  of 
effort  to  be  increased  or  scaled  back 
based  on  a  method  of  evaluation  stated 
in  the  rule  or,  if  an  approval  process  is 
used,  based  on  individual  applications, 
and  specially  requests  comments  on  this 


issue.  The  Coast  Guard  also  soUcits 
comments  on  whether  companies  that 
develop  exemplary  records  should  be 
relieved  at  some  future  time  from  some 
or  all  of  the  requirements  of  this 
proposal  As  with  other  issued  rules,  the 
Coast  Guard  reserves  the  right  to  make 
appropriate  adjustments  in  the  rule  in 
response  to  public  comments.  Are  there 
any  other  ways  to  reduce  costs  or 
improve  the  effectiveness  of  the 
proposed  rule?  For  example,  are  there 
any  ways  to  grant  employers  flexibility 
without  compromising  the  objectives  of 
the  rule?  What  would  be  the  likely  cost 
savings,  if  any,  in  a  more  flexible 
approach.  The  Coast  Guard  also 
requests  comments  as  to  whether  the 
rule  should  contain  a  provision  allowing 
a  company  with  a  high  level  of  safety 
with  regard  to  drug  use,  demonstrated 
over  a  designated  time  period,  more 
latitude  in  determining  the  application 
of  its  anti-drug  program. 

The  Coast  Guard  is  concerned  that  the 
standards  developed  for  random 
sampling  protect  an  employee  fi^m 
harassment  or  discrimination.  Thus,  the 
Coast  Guard  is  proposing  to  require 
employers  to  adopt  a  method  of 
selection  which  ensures  randomness 
(e.g.,  random  number  table),  and  to 
conduct  this  portion  of  its  drug  testing 
program  at  unannounced  intervals. 

In  view  of  the  above,  the  following 
questions  regarding  the  standards  for 
random  sampling  are  posed: 

1.  Should  the  Coast  Guard  specify  the 
method  to  be  used  by  employers  to 
select  employees  for  testing? 

2.  Should  the  rule  permit  employers, 
especially  the  small  ones,  to  use  a  third 
party  to  set  up  and  maintain  their  drug 
testing  program?  They  could  choose  to 
comply  with  the  rule  through  the  use  of 
several  options,  including:  (a)  Form 
consortiums  made  up  of  small 
employers  that  would  develop  a 
centrally  administered  random  testing 
program;  (b)  Form  consortiums,  and  hire 
a  contractor  to  develop  and  implement  a 
random  testing  program;  (c)  Contract 
separately  with  an  outsidie  company  that 
would  set-up  and  provide  these  services; 
(d)  Have  existing  industry-related 
groups  (e.g.  trade  associations]  set-up 
drug  program  in  which  small  entities 
could  participate;  (e)  Arrange  to  be 
included  as  a  part  of  a  larger  company's 
drug  testing  program,  who  would  be 
responsible  for  Uieir  implementation? 
Oversee  their  operation? 

3.  Another  issue  in  this  area  is  the 
matter  of  "randomness"  among  shall  or 
isolated  populations.  What,  for  example, 
is  the  meaing  of  a  random  test  to  an 
employee  population  consisting  of  only 
one  employee,  or  a  few  employees?  This 


problem  is  particularly  acute  if  the 
owner  or  manager  of  the  business  is  also 
the  sole  person,  or  one  of  only  a  few 
persons,  subject  to  testing.  Similarly, 
althou^  surprise  is  an  essential  feature 
of  a  true  random  sampling  program,  how 
can  this  be  achieved  when  the  employee 
is  located  in  a  remote  location  and  must 
be  transported  some  distance  to  provide 
a  sample?  Tliis  could  result  in  the  loss  of 
the  element  of  surprise  in  many  cases. 

A  fundamental  issue  %vith  a 
requirement  for  employer-sponsored 
random  sampling  programs  is  how  to 
implement  programs  that  are  effective 
yet  take  into  consideration  the 
differences  in  the  industry  operations. 
Such  problems  as  high  turnov«  of 
persoimel,  vessels  operated  by  only  one 
licensed  person,  companies  with  small 
staffs,  and  differences  in  vessel 
operations  and  service  all  combine  to 
make  unifcmn  implementation  of 
random  programs  an  extremely  difficult 
pn^jKisition.  To  deal  with  these 
problems,  the  proposal  also  allows  for 
the  random  sampling  programs  to  be 
conducted  by  an  association,  union,  or 
odier  organization  with  which 
individoals  serving  in  the  marine 
industry  are  associated.  The  Coast 
Guard  oicoarages  small  operators  to 
organize  for  this  purpose. 

One  of  the  more  difficult  proUems 
associated  with  random  programs  is  the 
implementation  of  testing  for  individuals 
who  own  and  operate  their  own  vessels. 
These  individuals  are  both  employer 
and  employee,  and  occasionally  operate 
with  a  small  staff  to  assist  them.  T\m 
same  proUem  exists  for  pilots,  who  in 
most  cases  operate  independoatly  from 
any  "steady"  employer  and  instead 
wori(  on  a  contract  to  contract  basis.  We 
recognize  that  a  requirement  for  random 
sampling  by  and  for  these  individuals 
would  be  extremely  difficult  to 
implement,  and  the  Coast  Guard 
welcomes  any  comments  on  how  best  to 
include  them  in  the  drug  testing. 

The  requirement  for  random  sampling 
may  not  only  present  practical 
problems,  but  may  also  have  a 
disproportionate  impact  upon  the  owner 
or  operator  of  a  small  vessel.  The 
proposed  rule  is  applicable  to  all 
inspected  vessels  and  those  uninspected 
vessels  which  must  be  operated  by 
persons  holding  licenses,  certificates  or 
registry,  at  merchant  mariners 
documents,  regardless  of  the  size  of  a 
company  or  number  of  individuals  in  a 
vessel's  crew.  For  small  vessels  having 
only  two  or  three  affected  crew 
members,  the  cost  of  actually 
conducting  the  chemical  test  and 
verifying  the  test  results  should  be  in  the 
range  of  $100  to  $300  per  year,  assuming 
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a  random  test  rate  of  125%,  the  use  of  a 
Medical  Review  OfTicer  (MRO)  under 
the  HHS  Guidelines,  and  that  outside 
resources  are  readily  available  for  an 
employee  assistance  program.  Of  more 
concern  is  the  administrative  burden  on 
the  owners  and  operators  in  establishing 
and  conducting  a  random  test  program 
and  arranging  for  MRO  services, 
employee  assistance  counseling,  and 
rehabilitation.  Because  the  Coast  Guard 
is  concerned  with  the  adverse  effect  this 
rule  may  have  upon  small  entities, 
comments  concerning  this  Issue  are 
requested.  Specific  comments  are 
requested  on  whether  cut-offs  could  be 
used  to  limit  the  applicability  of  the  rule, 
i.e.  size  of  vessel's  crew,  total  number  of 
company  seagoing  personnel,  the  gross 
revenue  of  the  company,  etc.  It  should 
be  kept  in  mind  that  many  of  the 
unlicensed  and  undocumented 
personnel  on  these  vessels  later 
advance  to  hold  a  license  or  merchant 
mariners  document  and  serve  on  larger 
vessels. 

While  the  Coast  Guard  is  currently 
considering  only  applying  random 
sampling  programs  to  vessel  personnel, 
there  are  numerous  categories  of 
personnel  in  other  marine  related 
positions  who,  if  intoxicated,  can 
jeopardize  the  safety  of  vessel 
operations.  Shipboard  personnel  today 
are  only  a  smaU  percentage  of  the 
personnel  necessary  for  vessel 
operation.  Shoreside  personnel  perform 
many  functions  that  are  essential  to 
vessel  operations,  such  as  handling 
lines,  loading  or  unloading  cargo, 
operating  ship  or  shoreside  cargo  gear 
and  cranes,  or  transferring  fuel.  The 
potential  for  these  shoreside  personnel 
causing  a  dramatic  marine  accident  is 
often  just  as  great,  and  in  some  cases 
greater,  than  for  those  who  actually 
serve  on  board  the  vessels.  For  this 
reason,  the  Coast  Guard  requests  any 
comments  on  including  shore-based 
personnel  in  an  employer  sponsored 
program. 

The  Coast  Guard  envisions  that  for 
any  covered  individuals  who  test 
positive  for  drug  use,  remedial  action 
could  be  taken.  If  illicit  drug  use  is 
determined,  the  individual  would  be 
ineligible  for  seagoing  employment  in 
the  merchant  marine  until  (1)  he  or  she 
had  been  rehabilitated,  if  the  individual 
did  not  hold  a  license,  certificate  of 
registry,  or  merchant  mariners 
document,  or  (2)  he  or  she  was  reissued 
a  license,  certificate  of  registry,  or 
merchant  mariners  document,  if  the 
individual  originally  held  one. 
Reissuance  of  the  license,  certificate,  or 
document  would  be  contingent  on 
successful  completion  of  rehabilitation. 


Commenters  should  address  whether 
the  types  of  procedures  afforded  an 
employee  should  vary  depending  upon 
the  consequences  of  a  positive  test  and 
whether  the  burden  of  proof  on  time 
validity  of  test  result  should  be  borne  by 
the  employer  or  the  employee.  The 
issues  of  employer  rights  to  terminate  or 
retain  an  individual  and  whether 
employers  must  reemploy  individuals 
after  rehabilitation  are  discussed  below. 

It  should  be  noted  that  it  is  not 
envisioned  that  the  Coast  Guard  will 
actually  review  and  approve  random 
sampling  programs.  It  is  estimated  that 
over  19,000  vessels  would  be  covered  by 
these  rules,  and  most  are  owned  or 
operated  by  companies  which  have  only 
one  or  two  vessels.  The  size  and 
diversity  of  this  population  would  create 
an  enormous  administrative  burden  both 
on  the  Coast  Guard  and  the  marine 
employers.  By  permitting  program  self- 
certification,  this  administrative  burden 
would  be  avoided  while  permitting 
program  sponsors  to  more  easily 
implement  programs  which  meet  their 
operational  needs.  However,  in  cases 
where  questions  arise  as  to  whether  a 
program  is  meeting  the  standards 
proposed  in  this  rule,  the  Coast  Guard 
will  review  the  program  to  ensure 
compliance  with  the  standards.  The 
employer  is  responsible  for  carrying  out 
the  anti-drug  programs,  including    . 
compliance  with  the  applicable  HHS 
Guidelines.  Failure  of  the  employer  to  do 
so,  like  any  failure  of  a  regulated  party 
to  comply  with  Coast  Guard  regulations, 
makes  the  employer  subject  to 
enforcement  action,  including  civil 
penalties.  This  should  ensure  that 
employers  do  not  circumvent  the  rules. 
The  Coast  Guard  does  not  envision 
that  any  Government  funds  will  be 
expended  for  random  sampling,  except 
those  costs  associated  with  suspension 
and  revocation  proceedings  for  those 
holders  of  licenses,  certificates  of 
registry  and  merchant  mariners 
docimients  who  test  positive  for  drug 
use.  This  does  not  include  costs 
associated  with  data  collection 
discussed  below.  Other  than  these,  all 
costs  would  be  borne  by  the  industry, 
either  the  employer,  the  mariner,  or  any 
association  or  union  that  represents 
them.  These  groups  could  cut  costs  by 
joining  together  to  negotiate  volume  or 
large  scale  testing  contracts,  since 
volume  orders  with  laboratories  will 
allow  the  price  per  sample  to  drop 
significantly  The  Coast  Guard  is 
considering  defining  what  it  considers 
an  "employer"  sponsored  program  to 
include  those  innovative  cost  sharing 
schemes  that  may  arise  and  which  are 
legitimate.  However,  for  an  alternative 


scheme  to  be  acceptable  it  should  not 
represent  a  decrease  in  coverage  or 
effectiveness. 

Reasonable  Cause  Testing 

In  the  Final  Rule  concerning 
Operating  a  Vessel  While  Intoxicated 
(CGD  84-099, 52  FR  47528.  December  14. 
1987).  the  Coast  Guard  included  a 
section.  33  CFR  95.035.  concerning 
reasonable  cause  for  testing  to 
determine  whether  an  individual  is 
intoxicated.  These  proposals  would  go  a 
step  further  by  requiring  testing  based 
on  a  reasonable  and  articulable  belief 
that  an  employee  is  using  drugs,  but  is 
not  necessarily  intoxicated.  Even  if  no 
mistakes  are  made  at-work»  the 
employee  may  demonstrate  a  change  in 
character  or  behavior  that  is 
symptomatic  of  drug  use  or  alcohol 
abuse.  Such  changes  are  normally 
characterized  by  mood  swings  and 
changes  in  appearance,  attitude,  and 
speech. 

Because  of  the  subiectivity  of  the 
criteria  and  the  possibility  of  employee 
harassment,  at  least  two  of  the 
employee's  supervisory  personnel  would 
have  to  conctir  in  the  decision  to  test  an 
employee  based  on  a  reasonable 
suspicion  of  drug  or  alcohol  use.  At  least 
one  of  these  supervisors  would  have  to 
be  trained  in  detecting  symptoms  of 
drug  use  or  alcohol  abuse.  Are  there 
practical  problems  to  this  approach? 
Should  the  observers  have  to  be 
supervisors?  There  will  be  situations 
where  only  one  supervisor  is  available 
or  the  only  persons  in  a  position  to 
observe  an  employee  are  not  the 
employee's  supervisors.  What  other 
criteria  could  be  used  that  would  protect 
a  disfavored  employee  from  potential 
harassment  through  testing?  Should 
there  be  a  limit  to  the  number  of  times 
an  employee  can  be  subjected  to 
reasonable  cause  testing,  in  order  to 
prevent  unwarranted  harassment. 

The  Federal  Railroad  Administration 
has  specified,  in  its  existing  chemical 
testing  rule,  the  types  of  incidents  that 
could  justify  requiring  an  employee  to 
undergo  testing.  Should  there  be 
specified  circumstances,  such  as 
particular  rule  violations,  under  which 
chemical  testing  would  be  automatic?  If 
so,  what  kinds  of  rule  violations  would 
suggest  a  drug  or  alcohol  problem  and 
should  trigger  reasonable  cause  testing? 
Could  a  similar  program  work  in  the 
marine  industry?  One  difficulty  lies  in 
identifying  which  of  the  many  operating 
rules  applicable  to  vessels  are 
sufficiently  related  to  the  mental  and 
physical  condition  of  the  person 
responsible  for  compliance  to  permit 
inference  that  the  violation  of  the  rule 
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may  be  due  to  drug  or  alcohol  use. 
Should  all  operating  rules  so  identified 
be  treated  equally,  with  a  violation  of 
any  rule  establishing  reasonable  cause 
for  testing,  or  should  violation  of  only 
the  more  important  or  critical  rules  be 
treated  in  this  manner?  Would  the 
impact  of  establishing  a  list  of  specific 
rule  violations  fall  disproportionately  on 
masters  or  persons  directing  the 
movement  of  the  vessel  and  have  httle 
or  no  application  to  engineering 
personnel  and  others  performing  tasks 
that  may  be  equally  important  to  the 
safety  of  the  vessel  but  not  directly 
related  to  its  navigation?  The  Coast 
Guard  welcomes  comments  on  whether 
this  provision  should  be  included  in  the 
final  rule,  how  this  provision  might  be 
implemented,  and  recommendations  for 
specific  operating  rules  which,  when 
violated,  would  indicate  reasonable 
cause. 

We  propose  to  authorize  employers  to 
test  for  any  Schedule  I  or  Schedule  II 
drug,  if  there  is  reasonable  cause  to 
believe  that  a  particular  drug  was  used, 
even  though  any  Schedule  I  and 
Schedule  II  substances  would  not  be 
tested  for  in  pre-employment,  periodic, 
and  random  testing. 

Commenters  also  should  present  any 
data  on  the  effectiveness  of  existing 
programs  which  use  reasonable  cause- 
or  suspicion-type  testing.  At  least  one 
program  that  we  are  aware  of  provides 
for  rehabilitation  similar  to  that 
proposed  under  option  3,  but  which  was 
worked  out  by  labor  and  management. 
Sanctions,  in  terms  of  salary  loss,  are 
potentially  quite  severe  for  persons 
discovered  to  have  dnigs  in  their 
systems  as  a  result  of  a  test 
Commenters  should  address  the 
benefits,  costs  and  deterrence  value  of 
such  a  program. 

Post-Accident  Testing 

A  number  of  toxicological  sampling 
and  chemical  testing  methods  are 
available  today  for  accurately  assessing 
post-accident  drug  and  alcohol  levels  in 
the  human  body: 

Breath  alcohol  testing  is  a  well 
accepted  and  instantaneous  means  of 
indirectly  determining  the  blood  alcohol 
concentration  (BAC)  level  in  a  person's 
system  at  the  time  of  the  sampling  if  the 
test  is  properly  administered  through  the 
use  of  a  correctly  calibrated  evidential 
breath  testing  (EBT)  device.  Breath 
alcohol  testing  will  not  detect  the 
presence  of  drugs  in  the  person's 
system.  BAC  standards  have  been 
empirically  related  to  functional 
impairment,  and  blood  alcohol  testing  is 
widely  accepted  as  proof  of  intoxication 
due  to  alcohol  if  conducted  in  a  timely 
fashion  following  a  serious  incident.  In 


this  instance,  what  constitutes  testing  in 
a  timely  fashion  is  partially  dependent 
on  the  sensitivity  and  operating 
capabilities  of  the  specific  EBT  being 
used,  l^ath  alcohol  testing  may  be 
conducted  by  non-medical  personnel. 
However,  prior  to  being  considered 
qualified,  an  EBT  operator  must  undergo 
a  formalized  course  of  instruction 
covering  such  subjects  as  the  effect  of 
alcohol  on  the  human  body,  scientific 
concepts  related  to  breath  alcohol 
testing,  and  proper  use,  calibration,  and 
maintenance  of  the  specific  EBT  being 
used.  Data  obtained  through  breath 
alcohol  testing  must  be  properly 
documented,  but  is  not  subject  to  chain 
of  custody  considerations. 

Urine  testing  will  detect  the  presence 
of  alcohol  and/or  drugs  in  the  urine  at 
the  time  of  the  test  However,  urine 
testing  is  of  Umited  value  in  determining 
the  recency  of  drug  use  because  of  the 
wide  variances  in  the  time  periods  over 
which  drug  metabolites  dissipate,  or 
remain  detectable,  in  the  urine  (e.g., 
marijuana  is  detectable  for  several 
weeks  or  more  after  use,  while  cocaine 
remains  for  no  more  than  2-4  days). 
Collection  of  urine  samples  requires  no 
specialized  training  and  can  be 
conducted  by  non-medical  personnel. 
However,  to  ensure  the  validity  of 
sampling  and  subsequent  testing, 
procedural  safeguards  are  required. 

Blood  testing  provides  the  most 
accurate  and  comprehensive 
determination  of  the  level  of  alcohol  and 
drugs  in  the  blood  at  the  time  of  the  test 
Also,  blood  test  results  are  well 
accepted  as  a  means  of  specifically 
identifying  impairment  due  to  alcohol  if 
sampling  is  conducted  in  a  timely 
fashion  following  the  incident. 
Impairment  standards  are  not  yet 
available  for  drugs,  but  are  currently 
being  studied  by  the  National  Institute 
of  Drug  Abuse,  U.S.  Department  of 
Health  and  Human  Services.  Blood 
specimens  must  be  taken  at  a  medical 
facility  or  by  qualified  medical 
personnel,  and  must  be  obtained  in  a 
timely  manner  (within  a  maximum  of  8- 
12  hours  after  an  incident]  because  of 
the  relatively  rapid  elimination  of  drugs 
and  alcohol  fi-om  the  blood.  Blood 
samples  must  be  refiigerated  and  the 
chain  of  custody  must  be  preserved. 

In  a  direct  effort  to  improve  the 
quantity  and  quality  of  marine  safety 
data  and  to  implement  provisions  of  the 
Coast  Guard  Authorization  Act  of  1984 
(Pub.  L.  98-557),  die  Rnal  Rule 
concerning  Operating  a  Vessel  While 
Intoxicated  (52  FR  47526,  December  14, 
1987),  imposed  a  requirement  for  the 
owner,  charterer,  managing  operator, 
agent,  master,  or  person  in  charge 
(hereinafter  designated  as  the  "marine 


employer")  to  determine  whether  there 
was  any  evidence  of  alcohol  or  drug  use 
by  individuals  directly  involved  in  a 
marine  casualty.  The  rule  provides  two 
methods  by  which  the  above 
determination  may  be  made:  by 
personal  observation  of  an  individual's 
demeanor,  appearance,  etc.;  or  through 
optional  chemical  testing  methods 
including  breath  analysis,  or  urine  and 
blood  sample  testing. 

The  Coast  Guard  believes  that  many 
marine  employers  will  opt  to  make  a 
post-casualty  intoxication  determination 
through  personal  observation  methods 
rather  than  through  chemical  testing. 
This  belief  is  based  on  two  reasons. 
First,  some  employers  will  consider  the 
expenses  associated  with  purchasing 
sampling  or  testing  equipment  training 
personnel,  and  arranging  chemical 
analysis  of  samples,  to  be  too  great. 
Second,  since  marine  casualty  reports 
may  be  referenced  in  potential  civil 
litigation  proceedings  related  to  the 
casualty,  some  marine  employers  may 
be  reluctant  to  obtain  definitive 
evidence  of  the  role  of  alcohol  or  drugs 
in  the  casualty. 

While  personal  observation  is  a  valid 
quaUtative  method  for  determining 
intoxication,  obtaining  blood,  urine,  and 
breath  samples  and  chemically  testing 
such  samples  is  absolutely  necessary  to 
accurately  determine  blood  alcohol 
concentration  (BAC)  levels  and  to  detect 
the  presence  of  specific  drugs  in  the 
body.  Therefore,  while  the  Coast  Guard 
believes  that  the  existing  rules  will 
improve  marine  casualty  data  to  a 
degree,  requiring  chemical  testing  is 
considered  essential  for  better  defining 
the  extent  of  alcohol  and  drug 
involvement  as  primary  or  contributing 
causes  of  such  incidents  and  for 
providing  more  reliable  information 
upon  which  to  base  enforcement  actions 
and  is  proposing  mandatory  post- 
accident  testing.  However,  vessel 
personnel  may  not  be  physically 
compelled  to  provide  samples  under  this 
proposal. 

Requiring  blood,  urine,  or  breath 
sampling  and  chemical  testing  following 
the  occurrence  of  all  categories  of 
reportable  marine  casualties  would 
provide  the  most  complete  picture  of  the 
incidence  of  alcohol/drug-related 
accidents.  However,  to  do  so  for  all 
casualties  would  not  be  practical  nor 
economically  reasonable.  The  Coast 
Guard  therefore  is  proposing  to  require 
sampling  and  testing  following  only 
those  marine  incidents  which  result  in 
death,  injury,  or  significant  property  or 
environmental  damage.  These  would  be 
called  "serious  marine  incidents."  A 
"serious  marine  incident"  includes  any 
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marine  casualty  involving  a  commercial 
vessel  which  results  in:  One  or  more 
deaths:  an  injury  to  a  crewmember, 
passenger,  or  other  person  which 
requires  professional  medical  treatment 
beyond  first  aid,  and  in  the  case  of  a 
person  employed  aboard  a  commercial 
vessel,  which  renders  the  crewmember 
unfit  to  perform  routine  or  emergency 
vessel  duties  (Note:  It  is  also  proposed 
to  revise  the  deflnition  of  reportable 
injury  in  the  present  46  CFR  4.05  in  order 
to  conform  with  these  new 
requirements.]:  damage  to  property  in 
excess  of  $100,000:  actual  or 
constructive  total  loss  of  any  vessel 
subject  to  inspection  under  46  U.S.C. 
3301:  or  actual  or  constructive  total  loss 
of  any  self-propelled  vessel,  not  subject 
to  inspection  under  46  U.S.C.  3301,  of  100 
GT  of  more.  The  term  "serious  marine 
incident"  also  includes  a  discharge  of  oil 
of  10,000  gallons  or  more  into  the 
navigable  waters  of  the  United  States, 
as  defmed  in  33  U.S.C.  1321.  whether  or 
not  resulting  from  a  marine  casualty: 
and  a  discharge  of  a  reportable  quantity 
of  a  hazardous  substance  into  the 
navigable  waters  of  the  United  States, 
or  a  release  of  a  reportable  quantity  of  a 
hazardous  substance  into  the 
environment  of  the  United  States, 
whether  or  not  resulting  from  a  marine 
casualty. 

The  Coast  Guard  recognizes  that  the 
extent  of  injury  or  damages  associated 
with  a  marine  casualty,  or  the  quantities 
involved  in  a  pollution  incident  may  be 
difficult  to  discern  or  estimate  in  the 
immediate  aftermath  of  such  an 
occurrence.  Nevertheless,  the  marine 
employer  would  be  required  to  make  a 
timely,  good-faith  judgment  as  to 
whether  or  not  an  incident  is,  or  is  likely 
to  become,  a  serious  marine  incident. 

When  reporting  marine  casualties  to 
which  the  sampling  and  testing 
requirements  are  applicable,  marine 
employers  would  be  required  to  submit 
a  Toxicological  Sampling  Report  (Form 
CG-2692B)  directly  to  the  Coast  Guard 
along  with  the  Report  of  Marine 
Casualty  or  Accident  (Form  CG-2692). 
The  Toxicological  Sampling  Report 
(Form  CG-2e92B)  would  be  required  to 
be  submitted  whether  or  not  sampling  or 
testing  was  conducted.  (Note:  Please 
refer  to  S  4.06-1  of  the  proposed 
regulations  for  details  concerning  Form 
CG-2692B.)  A  second  copy  of  the 
completed  form  CG-2602B  would  also 
be  required  to  be  included  with  any 
blood  and  urine  samples  being  shipped 
to  the  laboratory.  A  properly  completed 
Form  CG-2602B  would  constitute 
appropriate  documentation  of  the  chain 
of  custody  on  the  part  of  the  marine 
employer  from  the  time  of  sampling  until 


shipment  The  laboratory  would  then 
indicate  receipt  of  the  samples  which 
will  complete  the  chain  of  custody. 

Following  a  serious  marine  incident 
that  is  not  a  reportable  marine  casualty, 
such  as  a  pollution  incident  not  resulting 
from  a  casualty,  submission  of  a  Report 
of  Marine  Casualty  or  Accident  (Form 
CG-2692]  would  not  be  required. 
However,  submission  of  a  Toxicological 
Sampling  Report  (CG-2692B]  would  be 
required  in  these  cases,  in  the  manner 
specified  above. 

All  marine  employers  would  be 
required  to  arrange  and  pay  for  blood 
and  urine  sampling  at  an  American 
medical  facility  or  by  qualified  medical 
personnel  as  soon  as  possible  after  the 
occurrence  of  a  serious  marine  incident, 
in  all  cases  where  it  is  feasible  to  obtain 
samples  within  24  hours  following  the 
incident.  Each  employer  would  be 
required  to  have  available  an 
appropriate  blood  and  urine  sampling 
and  shipping  kit  for  use  by  medical 
personnel.  Employers  would  also  be 
required  to  ensure  the  chain  of  custody 
of  samples  and  prompt  shipment  of 
samples  to  a  laboratory  for  analysis.  In 
some  cases,  chain  of  custody  and 
shipment  could  be  handled  by  the 
medical  facility  or  medical  personnel 
collecting  the  samples.  These 
requirements  would  be  applicable  to 
foreign  vessels  which  experience  serious 
marine  incidents  in  U.S.  territorial 
waters.  However,  operators  of  such 
vessels  would  have  the  option  to  have 
American  steamship  agents  arrange  for 
blood  and  urine  sampling  of  involved 
foreign  seamen. 

Because  certain  classes  of  vessels 
routinely  operate  beyond  24  hours  from 
American  medical  facilities,  it  is 
recognized  that  in  a  substantial  number 
of  cases,  the  obtaining  of  blood  and 
urine  samples  at  American  medical 
facilities  or  by  medical  personnel  will 
not  be  feasible.  For  this  reason, 
inspected  vessels  certificated  for 
unrestricted  ocean  routes  (i.e.,  tankers, 
freighters,  MODUs.  and  most  offshore 
supply  vessels]  and  inspected  vessels 
certificated  for  restricted  overseas 
routes  would  additionally  be  required  to 
be  equipped  with  evidential  breath 
testing  devices  (EBTs)  and  the  means  to 
provide  secure  storage  of  urine  samples. 
When  a  serious  marine  incident  occurs 
involving  vessels  of  this  type,  and  blood 
and  urine  samples  of  appropriate 
personnel  cannot  be  obtained  at 
American  medical  facilities  within  24 
hours,  breath  testing  and  collection  of 
urine  samples  would  be  required  to  be 
performed  on  board  as  soon  as  possible 
after  the  serious  marine  incident.  Marine 
employers  would  be  required  to  train 


appropriate  personnel  in  proper  EBT 
equipment  use,  to  provide  for  secure 
storage  of  urine  samples  aboard  the 
vessel,  to  ensure  the  chain  of  custody, 
and  to  ensure  prompt  shipment  of  urine 
samples  to  the  designated  laboratory. 

All  marine  employers  would  be 
required  to  have  available  blood  and 
urine  sampling  and  shipping  kit(s)  for 
use  whether  samples  are  collected 
aboard  the  vessel  or  ashore.  Marine 
employers  operating  one  or  more  vessels 
within  a  local  geographic  area  could 
satisfy  this  requirement  by  maintaining 
a  kit  or  kits  at  a  central  shoreside 
location.  Standardized  sampling  and 
shipping  kits  would  be  made  available 
for  purchase  through  a  designated 
laboratory,  for  an  estimated  cost  of  $25 
per  box. 

Evidential  breath  testing  devices 
(EBTs)  would  be  required  aboard 
inspected  vessels  certificated  for 
unrestricted  ocean  routes  (i.e..  tankers, 
freighters,  MODUs,  and  most  offshore 
supply  vessels]  and  aboard  inspected 
vessels  certificated  for  restricted 
overseas  routes.  They  are  to  be  selected 
from  among  those  listed  on  the 
Conforming  Products  List  of  Evidential 
Breath  Measurement  Devices  amended 
and  published  periodically  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA),  Department  of 
Transportation.  This  listing  would  also 
be  available  through  Coast  Guard 
Marine  Safety  Offices  and  Marine 
Inspection  Offices.  Similarly,  EBTs 
would  be  required  to  be  calibrated  by 
use  of  a  unit  listed  on  the  NHTSA 
Conforming  Products  List  of  Calibrating 
Units  for  Breath  Alcohol  Testers. 
Calibration  would  be  required  to  be 
performed  with  sufficient  frequency  to 
ensure  the  accuracy  of  the  device,  but 
not  less  frequently  than  provided  for  in 
the  manufacturer's  instructions. 
Calibration  frequency  varies  from  as 
often  as  before  each  breath  test  to  once 
a  year,  depending  on  the  sophistication 
of  the  device  being  used. 

It  should  be  noted  that  the  proposed 
regulations  specify  that  a  BAC  of  less 
than  .02  percent  is  considered  to  be  a 
negative  result.  33  CFR  Part  95  presently 
defines  intoxication  as  .04  BAC  and 
above,  however,  the  Coast  Guard 
desires  to  know  any  EBT  test  results 
above  .02  BAC  to  determine  whether 
alcohol  could  have  contributed  in  any 
way  to  an  accident,  as  well  as  whether 
there  was  a  violation  of  33  CFR  95.045 
with  its  rules  limiting  alcohol  use.  A 
BAC  of  .02  is  the  present  limit  for 
accurate  EBT  equipment  readings, 
therefore,  any  BAC  level  .02  or  above 
should  be  noted  on  Form  CG-26g2B, 


even  if  the  intoxication  standard  of  .04 
BAC  was  not  violated. 

In  addition  to  the  good-faith 
determination  previously  described 
concerning  whether  an  incident  fits  the 
definition  of  a  serious  marine  incident, 
the  marine  employer  would  be  further 
required  to  determine  whether  obtaining 
blood  and  urine  samples  at  a  medical 
facility  or  by  medical  personnel  within 
24  hours  is  practicable.  In  this  respect, 
the  Coast  Guard  also  recognizes  that 
commercial  marine  operations  are 
unique  when  compared  to  other 
transportation  modes  due  to  the 
frequent  remoteness  of  vessels  from 
land  or  medical  facilities  and  personnel, 
and  the  inherent  need  for  vessel  crew 
members  to  provide  the  initial  trained 
response  for  indefinite  periods  of  time  to 
a  wide  variety  of  emergency  situations 
such  as  fire,  explosion,  grounding, 
flooding,  oil  or  chemical  spill,  etc.  until 
the  arrival  of  and  relief  by  shore-based 
or  other  assistance.  Factors  to  be 
considered  when  determining  whether 
samples  can  be  reasonably  or  safely 
obtained  include,  but  are  not  limited  to, 
the  vessel's  capability  to  reach  port 
within  24  hours:  the  feasibility  of 
transporting  personnel  to  a  medical 
facility  ashore  or  transporting  medical 
personnel  to  the  vessel:  whether 
compliance  will  adversely  affect  the 
safety  of  life,  property,  or  the 
environment:  etc.  Cases  of  serious 
marine  incidents  in  which  sampling  is 
not  conducted  will  be  carefully 
scrutinized  on  a  case  by  case  basis  to 
determine  whether  compliance  could 
have  been  reasonably  and  safely 
achieved.  When  it  is  determined  that 
samples  could  have  been  reasonably 
and  safely  obtained  but  were  not,  the 
Coast  Guard  would  consider  initiating 
appropriate  enforcement  action  under  46 
U.S.C.  6103  or  46  U.S.C.  7703. 

A  person  who  needs  to  be  tested  after 
a  serious  marine  casualty  is  a  "person 
directly  involved  in  a  marine  casualty  or 
serious  marine  incident."  This  is 
considered  to  be  a  person  who 
supervises,  performs  assigned  duties  in 
connection  with,  or  otherwise  actively 
participates  in,  any  commercial  vessel 
operation  or  any  activity  occurring 
aboard  a  commercial  vessel  which  is  a 
substantial  factor  in  the  events  leading 
to  the  marine  casualty  or  serious  marine 
incident.  The  term  "person  directly 
involved  in  a  marine  casualty  or  serious 
marine  incident"  also  includes  any 
individual  serving  aboard  a  commercial 
vessel  who  is  fatally  injured  or  who  is 
injured  to  the  degree  specified  in  46  CFR 
4.03-2.  The  following  guidelines  are 
given  for  determining  the  persons 


typically  directly  involved  in  a  serious 
marine  incident; 

(1)  For  a  vessel  casualty  such  as  a 
collision  or  grounding:  The  master, 
person  in  charge  of  the  vessel,  pilot, 
deck  or  engineroom  watchstanders, 
lookouts,  and  any  other  person  who  may 
have  been  performing  duties  related  to 
the  operation  or  navigation  of  the  vessel, 
as  appropriate,  may  be  directly 
involved. 

(2)  For  a  vessel  equipment  casualty, 
such  as  failure  of  propulsion,  steering 
equipment,  or  auxiliary  machinery:  "Hie 
chief  engineer,  engineroom 
watchstanders,  and  any  other  person 
involved  in  causing  the  casualty,  may  be 
directly  involved. 

(3]  For  flres  and  explosions:  The 
master,  chief  engineer,  and  any  other 
person  possibly  involved  in  causing  the 
casualty,  may  be  directly  involved. 

(4]  For  injuries  or  deaths:  The  injured 
or  deceased  person(s],  the  person's 
supervisor,  if  the  person  was  performing 
duties  when  the  injury  or  death 
occurred,  and  any  other  person  involved 
in  the  accident,  may  be  directly 
involved. 

(5)  For  oil  or  chemical  pollution 
incidents  not  resulting  from  a  marine 
casualty:  The  person  supervising  the  oil 
or  chemical  transfer  operation,  any 
other  individual  participating  in  such  an 
operation,  and  any  person  performing 
any  duties  or  activities  who  may  have 
caused  or  contributed  to  causing  the 
pollution  incident,  may  be  directly 
involved. 

The  Coast  Guard  recognizes  that 
situations  will  undoubtedly  arise  in 
which  the  master  or  person  in  charge  of 
a  vessel  is  one  of  the  individuals 
directly  involved  in  a  serious  marine 
incident  and  is  subject  to  providing 
blood  and  urine  samples,  or  breath 
testing,  as  appropriate.  Such  individuals 
would  still  be  required  to  ensure  that  the 
necessary  samples  are  obtained  and 
tests  performed,  including  their  own. 
However,  owners,  managing  operators, 
and  charterers  are  equally  responsible 
under  46  U.S.C.  6101  for  arranging 
contingency  plans  for  such  eventualities. 
On  a  large  vessel  such  as  a  tank  or 
cargo  vessel,  for  example,  the  chief 
mate,  chief  engineer,  or  other 
responsible,  licensed  personnel  could 
and  should  be  trained  to  assist  the 
master  in  ensuring  that  samples  are 
obtained,  as  well  as  to  arrange  and 
witness  the  master's  participation  when 
necessary.  On  a  smaller  vessel  such  as  a 
towing  vessel  with  a  single  licensed 
operator  aboard,  the  owner  could 
establish  contingency  plans  which 
involve  the  assistance  or  supervision  of 
shoreside  personnel. 


Similarly,  a  situation  may  arise  in 
which  the  owner,  managing  operator, 
master,  and  person  in  charge  of  a  vessel 
are  the  same  person:  for  example,  the 
owner/operator  of  an  inspected  or 
uninspected  small  passenger  vessel.  In 
that  instance,  the  single  owner/operator 
would  also  be  required  to  arrange  for 
sampling,  including  his  or  her  own.  If 
that  individual  is  unwilling  or  unable  to 
comply  with  the  sampling  requirements, 
due  to  possible  intoxication,  injury,  or 
other  reason,  the  Coast  Guard  may 
become  actively  involved  in  arranging 
for  sampling,  if  notified  of  the  incident. 
Limited  numbers  of  Coast  Guard 
personnel  will  be  trained  and  equipped 
to  respond  in  such  situations. 

As  previously  indicated,  the  Coast 
Guard  would  evaluate  any  situation  in 
which  samples  could  not  be  obtained  to 
determine  whether  or  not  samples  could 
have  been  reasonably  or  safely 
obtained.  When  it  is  determined  that 
samples  could  have  and  should  have 
been  obtained,  but  were  not,  the  Coast 
Guard  would  consider  initiating 
appropriate  enforcement  action  under  46 
U.S.C.  6103  or  46  U.S.C.  7703. 

At  room  temperature,  blood  samples 
will  deteriorate  within  a  matter  of  hours 
following  extraction  &om  the  body. 
Blood  samples  would  therefore  be 
required  to  be  kept  in  cool  or 
reMgerated  storage  until  shipment  to  a 
designated  laboratory  for  analysis:  to  be 
shipped  in  a  standardized  shipping  box 
which  is  lined  with  styrofoam  and  which 
includes  a  scalable  ice  can  for  cold 
preservation  during  shipment:  and  to  be 
shipped  via  an  overnight  freight  service 
to  ensure  arrival  at  the  laboratory 
within  24  hours  of  shipment.  These 
provisions  are  designed  to  maintain  the 
integrity  of  each  blood  sample  to  the 
maximum  degree  that  is  reasonable,  and 
to  provide  the  most  vaUd  sample  for 
analysis  purposes. 

At  room  temperature,  drug 
metabolites  and  other  substances  in 
urine  will  also  dissipate,  though  much 
more  slowly  than  blood.  For  this  reason, 
urine  samples  need  not  be  refrigrated 
after  collection  if  expeditious  shipment 
to  the  laboratory  is  ensured;  however, 
for  practical  purposes,  urine  samples 
obtained  at  an  American  medical 
facility  could  be  shipped  in  the  same 
cooled  shipping  kit  along  with  blood 
samples.  Urine  samples  obtained  on 
board  an  inspected  vessel  to  which  on- 
board urine  sampling  requirements 
apply  would  not  be  required  to  be 
shipped  to  the  laboratory  by  overnight 
freight  service;  however,  they  would  be 
required  to  be  shipped  by  the  next  most 
expeditious  means  available. 
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For  analysis,  marine  employers  must 
provide  the  samples  to  a  laboratory 
which  meets  the  HHS  Coidelines.  This 
may  reqaire  increased  costs  to  the 
marine  employer  in  connection  with 
overm^t  shtpment  of  samples  to  die 
lab,  however,  this  will  provide  a  much 
higher  level  of  consistency  and 
confidence  in  analysis  results,  and 
would  ensure  timely,  accurate  reporting 
of  analysis  resolU  to  the  Coast  Guard. 

Rehabilitation 

The  NP8M  proposes  four  different 
options  ooBceiniBg  the  circumstances 
under  which  employees  would  or  would 
not  be  given  an  opportunity  to  seek 
rehabilitation.  Under  the  first  option,  an 
employee  who  comes  forward 
voluntarily  or  tests  positive  for  drugs  for 
the  first  time  would  be  eligible  for 
rehabilitation  rafter  than  be  discharged. 
Non-employees  given  a  preemployment 
drug  test  need  not  be  given  an 
opportunity  for  rehabilitation.  Once 
rehabilitated,  die  employee  could  be 
reinstated  faito  his  or  her  prior  position. 
The  second  option  wwild  give 
rehabffltation  ri^its  to  employees  who 
come  forward  voluntarily  or  who  are 
idenHfied  as  drug  users  during  periodic 
or  random  teste,  hit  would  notrequi« 
that  the  same  upportuiaty  be  afiorded  to 
drug  users  tdsBttfied  in  rsasooaUe 
cause  or  post-aoddent  tests;  those  not 
afforded  the  li^  to  rehabilitation  could 
be  diachaised.  is  the  third  optton.  only 
vofauteers  oerid  daim  lekabiHtatioa 
ri^ts.  Aiqrane  testing  positive  for  drags 
could  be  fired  imioediately.  In  the  fourth 
option,  empioyers  «vould  not  be  required 
to  offer  an  opportanity  for  rehabilitation. 
However.  Uie  employers  could 
voluntuily  offer  a  lehabilitadoo 
propam.  In  all  cases,  eaoployers  wrould 
be  bee  to  offer  more  rehabilitation 
options  than  the  m^"**"'""  proposed.  For 
yvnmpU,  an  eaiployer  could  voluntarily 
offer  two  chances  for  rehabilitation 
rather  than  one.  however,  drug  use 
following  rehabilitation  would  subject 
an  individual's  license,  certificate  of 
registry,  or  merchant  mariners  document 
to  revocation  proceedings.  Employees 
who  undergo  rehabilitation,  whether 
voluntary  or  mandatory,  and  want  to 
retain  or  regain  their  position  would 
have  to  meet  the  requirements  of  this 
rule  to  complete  the  program  and 
receive  a  recommendation  for 
reinstatement. 

Each  of  these  approaches  has  its  own 
merits.  For  example,  the  broad 
rehabiUtation  proyam  anticipated  by 
the  first  alternative  is  likely  to  maximize 
the  benefits  to  society  by  ensuring  diat 
more  <hmg  users  will  get  the  help  djey 
need.  If  users  ere  simply  fired.  d»y  urill 
often  lose  access  to.  and  perhaps 


incentive  to  use.  rehabilitation  services, 
and  they  will  continue  to  be  drug  users. 
However,  it  could  be  argued  that 
employees  who  are  famd  to  be  drag 
users  dHoi«h  reesoaable  cause  tests  are 
less  deservii^  of  an  opportunity  for 
rehabiUtatiaa  and  die  second 
ahemative  would  dierefbre  exclude 
them.  The  third  alternative  would  be 
lower  in  direct  coats,  because 
rehabilitation  would  only  be  required  for 
employees  who  seek  it  volunUrily.  but 
for  the  same  reason  this  alternative 
might  produce  less  in  societal  benefits. 
To  what  extent  would  each  of  Ute  three 
altemattves  raise  or  lower  costs  and 
benefits?  Is  it  reasonable  to  assume  Uiat 
more  drug  users  would  self-identify 
under  option  (3)  flian  under  either  of  the 
other  two  options?  Are  the  costs  of 
required  rehabilitation  programs 
warranted  by  dw  reductioB  in  societal 
costs  residdag  from  drug  abuse?  The 
Coast  Guard  specifically  invites 
comsaent  on  which  of  these  or  other 
alternatives  olters  the  greatest  benefits 
at  the  io««eet  cost,  while  remaining 
consistent  with  the  intent  and  purpose 
of46U.S.C7704. 

The  fourth  option,  under  which 
rehebditatkm  would  not  be  mandated, 
would  be  the  iowest  in  costs.  This 
altereadve  may  provide  die  most 
flexibilitjr  to  hbor  and  management  to 
determine  the  need  for  and  die  shape  of 
any  nhabiUtation  program  and  Uiat  it 
also  00^  provide  deterrence  to  drug 
use  and  Ihns  aiay  yiehi  large  benefits 
with  low  costs.  Commenters  should 
address  wfaedier  diis  alternative  would 
be  effective  for  die  maritime  industay. 
How  weukl  this  alternative  affect  the 
deterrence  vahie  of  die  Coast  Guard 
proposal?  What  impact  would  it  have  on 
die  oosto  and  benefits?  Would  not 
reqi^iM  rehabilitadan  foster  odier 
approeoes  to  combating  drug  usage? 

Under  the  first  diree  proposed 
options,  lehafailitatton  would  only  be 
required  to  be  nsade  evadaUe  to  diose 
individuals  testing  positive  for  the  first 
time:  a  second  positive,  including  a 
positive  detected  during  the  monitoring 
program,  wuukl  subject  die  individual's 
license,  certificate  of  regisby.  or 
merchant  mariners  document  to 
revocation  proceedings  or  termination  of 
eaiployment  of  an  individual  who  does 
not  possess  a  license,  certificate,  or 
merchant  mariners  document,  in 
addition,  refusal  to  surrender  die 
boense.  certificate  or  registiy.  or 
meidiant  mariners  document  would 
initiate  revocation  proceedings. 

Present  Coast  Guard  regulations 
provide  that  an  individual  who 
voluntarily  deposits  his  or  her  license, 
certificate  of  registry,  or  merchant 


mariners  document  and  subsequenUy 
demonstrates  a  satisfactory 
rehabilitation  or  cure  and  complete  non- 
association  with  dangerous  drugs  for  a 
period  of  six  months,  can  have  the 
documents  returned  or  reissued.  A 
person  whose  license,  certificate  of 
registry,  or  merchant  mariners  document 
was  revoked  for  use  or  possession  of 
drugs  is  still  subject  to  the  three  years 
waiting  period  in  46  CFR  5,901;  however, 
the  rules  permit  waiver  of  the  three 
years  upon  completion  of  a 
rehabiliUtion  program  followed  by  a 
one  year  period  of  complete  non- 
association  with  dangerous  drugs. 
The  Coast  Guard  is  considering 
applying  similar  voluntary  deposit 
provisions  to  seamea  who  are  detected 
as  havii^  ased  drugs  as  the  result  of  an 
employer-spoosored  program.  Seamen 
who  are  eligible  for  and  choose  to 
undertake  rehabilitation  would  be 
allowed  to  deposit  their  license, 
certificate  of  registry,  or  merchant 
mariners  docusMut  widi  the  Coast 
Guard.  After  completion  of  a  drug 
rehabilitation  program,  die  individual 
would  have  to  aaroU  in  a  drug 
monitoring  program,  vdiich  would 
include  unscheduled  drug  tests.  At  die 
end  of  this  period,  die  individual  would 
have  to  present  to  die  Coast  Guard 
evidence  of  successful  completion  of  the 
drug  rehabilitatton  and  drug  monitoring 
programs. 

At  die  time  of  dw  adoption  of  a  final 
rule  in  dus  proceeding,  we  intend  to 
provide  procedures  for  the  conduct  of 
such  tests.  We  invite  public  comment  on 
what  the  find  rule  should  contain.  For 
example,  should  there  be  a  unifonn 
testing  period  after  rehabUitetion.  or 
should  diis  be  detemined  on  a  case-by- 
case  besis?  Who  should  make  such  a 
detenninalion:  The  medical  review 
officer,  die  EAP  counselor,  or  both 
togedier?  Should  die  employee  be 
involved?  How  could  eooployee 
involvement  be  accomplished?  If  we 
adopt  a  uniform  post-rehabilitation 
period,  how  long  should  it  be?  Is  six 
months  reasonable?  WouM  longer 
periods  constitute  an  unacceptable 
burden  on  employees  and  on  the 
emptoyer?  Others  might  argue  that  a 
long  foUow-up  period,  such  as  one  year, 
is  called  for.  Should  die  length  of  die 
follow-up  period  depend  on  the  kind  of 
drug  diat  was  detected?  Should  it 
depend  on  the  severity  of  the 
individual's  dkvg  problem,  as  indicated 
by  the  kind  of  treabnent  diat  was  found 
to  be  necessary?  For  example,  should 
someone  undergoing  inpatient 
rehabilitation  be  su^ect  to  post- 
rehabilitation  testing  for  a  longer  time 


than  someone  who  needs  only 
abatement  counseling? 

During  the  post-rehabilitation  period, 
should  we  prescribe  the  minimum  and/ 
or  maximum  number  of  tests  to  be 
administered?  We  would  want  to  ensure 
that  any  necessary  tests  would  be  given 
frequently  enough  to  ensure  that  the 
employee  is  bee  of  drugs.  At  the  same 
time,  however,  we  do  not  want  drug 
testing  to  become  an  instrument  of 
harassment  of  the  employee  or  an  undue 
burden  on  the  employer.  Here  again  is 
the  issue  of  whether  the  number  of  tests 
given  should  vary  with  the  kind  of  drug 
used  and  the  severity  of  the  employee's 
problem. 

One  alternative,  on  which  we  also 
invite  comments,  is  a  specified  post- 
rehabilitation  testing  period  that  would 
apply  only  if  the  employee,  the  EAP 
counselor,  and  perhaps  the  employer 
failed  to  agree  on  an  individualized 
program.  Such  a  fall-back  system  could 
provide,  for  example,  for  up  to  four 
additional  tests  over  the  12  months 
following  rehabilitation. 

Ideally,  the  seaman  would  be  retained 
in  an  employee  status,  which  could 
include  leave  without  pay  while 
undergoing  in-patient  or  other  intensive 
rehabilitation  program,  and  employment 
as  other  than  a  crewmember  while 
undergoing  an  out-patient  monitoring 
program.  For  holders  of  a  license, 
certificate,  or  document,  upon  return  of 
the  individual's  license,  certificate  of 
registry,  or  merchant  mariners 
document;  or  for  those  not  holders  of  a 
license,  certificate,  or  document,  upon 
successful  completion  of  a  rehabilitation 
program;  the  individual  would  be 
entitled  to  resume  the  seagoing  position 
he  or  she  previoulsy  held  or  an 
equivalent  position. 

The  Coast  Guard  seeks  comment  on 
practical  problems  that  may  arise 
incident  to  rehabilitation  efforts.  For 
example,  vessels  subject  to  the 
inspection  and  manning  requirements  of 
Subtitle  II,  Title  46  U.S.C,  have 
prescribed  minimum  manning  levels  that 
necessitate  the  immediate  hiring  of 
personnel  to  replace  the  seaman 
undergoing  rehabilitation.  Even  large 
vessels  have  few,  if  any,  positions  that 
do  not  require  a  license,  certificate  of 
registry,  or  merchant  mariners 
document,  and  many  vessel  operators 
do  not  have  suitable  alternate 
employment  available  ashore.  These 
problems  are  intensified  for  small 
vessels  with  limited  crew  and  shoreside 
employees. 

In  considering  the  feasibility  of 
implementing  a  comprehensive  program 
for  assisting  and  rehabilitating 
employees,  the  following  questions  are 
applicable: 


(1)  What  is  the  minimum  employment 
relationship  that  an  owner  or  operator 
should  be  required  to  maintain  while  an 
employee  is  undergoing  rehabilitation 
and  monitoring? 

(2)  Should  an  employer  be  required  to 
pay  for  rehabilitation  and  the  drug 
monitoring  program?  (The  NPRM  does 
not  propose  such  a  requirement.) 

(3)  What  is  the  appropriate  duration 
of  a  monitoring  program  and  the  number 
of  random  chemical  tests  that  should  be 
conducted  during  the  program? 

(4)  What  should  be  considered  a  bona 
fide  rehabihtation  and  monitoring 
program? 

(5)  What  are  the  appropriate  roles  for 
the  owner  or  operator  and  the  Coast 
Guard  in  overseeing  the  monitoring 
program? 

(6)  Are  the  costs  of  required 
rehabilitation  programs  warranted  by 
the  reduction  in  the  societal  costs 
resulting  from  drug  abuse? 

The  Coast  Guard  believes  there  may 
be  some  employees  whose  normal 
period  of  employment  is  too  short  to 
make  it  practical  to  require 
rehabilitation  and  reemployment.  For 
example,  even  if  a  short  term  hire  tested 
positive  for  drugs,  the  end  of  the 
scheduled  employment  term  might  come 
before  completion  of  the  rehabilitation 
program.  Therefore,  the  Coast  Guard 
does  not  propose  to  require  employers 
to  offer  an  opportunity  for  rehabilitation 
to  temporary  employees  who  are  hired 
for  a  short  period.  That  is,  if  such 
employees  test  positive,  they  could  be 
dismissed  immediately. 

The  Coast  Guard  is  considering 
defining  a  temporary  employee  as  one 
hired  for  a  period  of  90  days  or  less. 
However,  there  may  be  a  considerable 
number  of  vessels  that  typically  hire 
seasonal  employees  for  periods  slighUy 
in  excess  of  90  days.  For  example,  some 
small  passenger  carrying  vessels  hire 
additional  personnel  for  the  annual 
summer  tourist  season  that  lasts  from 
Memorial  Day  to  Labor  Day.  Should  the 
temporary  employment  period  be  120 
days  or  some  other  period?  Should  the 
definition  of  temporary  employment 
provide  for  different  categories,  by  type 
of  vessel  or  employee,  and,  if  so,  what 
categories  are  appropriate?  Would  it  be 
feasible  to  define  the  temporary 
employment  period  as  not  more  than  90 
days,  but  provide  for  individual  waivers 
or  extensions? 

We  recognize  that  some  employees 
hired  on  a  "temporary"  basis  are 
actually  regularly  reemployed.  Some  of 
these  employees  are  recurring  seasonal 
employees,  others  are  continually 
reemployed  at  the  end  of  a  specified 
term.  These  persons  are  regular 
members  of  the  industry,  and  thus 


should  not  be  excluded  from  the 
opportunity  for  rehabilitation  and 
reemployment.  Comment  is  requested  on 
how  to  include  these  individuals  under 
the  rehabilitation  and  reemployment 
program. 

The  Coast  Guard  specifically  requests 
comments  on  the  (1)  the  merits  of 
excluding  temporary  employees  bom 
the  opportimity  for  rehabilitation,  and 
(2)  the  definition  of  temporary  employee. 

The  Coast  Guard  is  also  considering 
not  requiring  employers  to  provide  an 
opportunity  for  rehabilitation  and  rehire 
under  two  other  situations:  employees 
on  strike  and  employees  scheduled  for 
layoff.  The  Coast  Guard  specifically 
requests  comments  on  the  merits  of 
excluding  striking  employees  or 
employees  scheduled  for  layoff,  and 
asks  commenters  to  define  "scheduled 
for  layoff." 

Another  problem  concerns  new 
employees.  Should  a  seaman  be  offered 
the  opportunity  of  rehabilitation  and 
reemployment  even  though  he  or  she 
may  have  joined  a  company  only 
recently  and  might  still  be  on  some  sort 
of  probation?  Should  eligibility  for 
rehabilitation  and  reemployment  be 
based  on  length  of  service,  hiring  status, 
or  some  other  criteria? 

Employee  Assistance  Programs 

One  method  of  preventing,  as  well  as 
encouraging  the  voluntary  cessation  of, 
drug  and  alcohol  use  Is  the 
establishment  of  an  Employee 
Assistance  Program  (EAP).  An  EAP,  in 
addition  to  including  any  of  the 
rehabilitation  options  described  above, 
includes  education  and  training 
components. 

An  EPA  program  is  multi-faceted  and 
supportive  in  that  it  offers  education 
and  training  as  a  means  of  combating 
and  preventing  drug  or  alcohol  abuse.  It 
must  be  recognized  that  an  EPA  itself 
will  not  seriously  deter  drug  or  alcohol 
abuse  unless  accompanied  by  the  threat 
of  discovery  by  drug  testing.  The  Coast 
Guard  had  a  Drug  Exemption  Program 
that  was  intended  to  encourage  Coast 
Guard  military  personnel  to  seek 
rehabilitation  by  voluntary  disclosure  of 
past  illegal  drug  use.  A  Commanding 
Officer's  grant  of  a  one-time  exemption, 
following  disclosure,  precluded 
disciplinary  action  and  administrative 
action  other  than  an  honorable 
discharge.  Rehabilitation  for  members 
who  were  retained  included  counseling, 
education,  and  inpatient  treatment  at 
U.S.  Navy  facilities  for  members 
diagnosed  as  drug-dependent.  Users 
detected  without  voluntary  disclosure 
were  subject  to  disciplinary  or  other 
adverse  administrative  action.  The 


Federal  Register  /  Vol.  53.  No.  131  /  Friday.  July  6.  1988  /  Proposed  Rolea 


Coast  Guard's  experience  between  1980 
to  1982  disdoeed  that  the  Drag 
Exemption  Propwm  failed  to  convince 
members  using  illegal  drugs  to  seek  help 
and  cease  their  misconduct  Very  few 
drug-dependent  members  were 
identified  or  treated  and  the  incidence 
of  drug  use  did  not  appear  to  decline  as 
a  result  of  the  program. 

Based  on  the  above  results,  the  Coast 
Guard  cancelled  the  exemption  program 
and  initiated  a  random  drag  testing 
program  which  witnessed  a  decrease  in 
the  number  of  routine  confirmatory 
urinalysis  tests  from  103  per  1.000  in 
1983  to  29  per  1.000  in  1986.  Thus,  it  is 
felt  that  the  threat  of  detection  through 
random  sampling  is  a  necessary  part  of 
an  effective  drug  program.  It  should 
motivate  individuals  to  stop  using  drugs 
and  may  encourage  them  to  seek  help 
through  EAPs  voluntarily. 

The  type  of  EAP  services  provided 
should  consist  of  the  following: 

(1]  Educational  materials  regarding 
drug  and  alcohol  abuse  and  the 
consequences  of  such  use  from  an 
employment,  safety,  and  personal 
health /welfare  perspective. 

(2)  Annual  and  other  reaming 
training  in  the  form  of  classes,  forums, 
speakers,  etc.  for  supervisory  personnel. 

(3)  If  adopted,  rehabilitation,  to 
consist  of  referral  and  other  services  as 
well  as  procedures  for  returning  a 
rehabilitated  employee  to  work,  and 
monitoring  their  continued  drug-free 
status. 

The  establishment  of  an  EAP  would 
not  require  payment  of  compensation  for 
absence  froin  woik  to  obtain  counseling 
and  treatment.  Compensation  remains  a 
matter  between  employee  and  employer. 

Who  should  be  afforded  EAP  services 
and  under  what  drcumstanoesT  What  is 
the  estimated  level  of  voluntary 
enrollment  in  EAP  services  at  sampling 
rates  of  12S  percent  and  at  12.5  percent 
under  each  rehabilitation  option?  What 
are  the  estimated  costs  of  individual 
EAP  rehabiliUtion  services  under  each 
rahabilitatioa  option?  Should  training  be 
mandatory  for  employees  only  in  the 
first  year  and  required  annually  only  for 
supervisors?  Shoiakl  the  Coast  Guard 
specify  a  miaiimim  training  period? 

It  is  reoo^iJxed  diat  not  all  employers 
will  have  the  fiscal  resources  to 
implement  a  "company"  EAP:  however, 
the  employer  has  a  responsibility  to 
both  employees  axMl  the  pubUc  to 
provide  for  a  drug  and  alcohol  abuse 
free  environment  to  the  maximum  extent 
pracdcaL  As  such,  employers  could 
provide  or  make  EAP  type  services 
available  through  one  of  the  following 
meanr.  (1)  A  oaapmay  operated  EAP;  (2) 
contractor/consartium  arrangement:  (3) 
arrangements  with  local  coBonanity 


service  organizations:  or  (4)  other 
alternatives  justified  as  being  workable 
and  providii^  an  equivalent  level  of 
services.  Comment  is  requested  on  the 
other  possible  alternatives. 

Oversight  of  the  Chemical  Testing 
Program 

Procedures  for  testing  and  analysis  of 
tests,  as  well  as  the  accreditation  of 
laboratories,  must  follow  the  HHS 
Guidelines  under  this  proposal. 
However,  because  of  the  nature  of  the 
marine  transportation  industry,  tfiere  is 
always  die  possibility  that  testing  will 
be  required  of  employees  in  remote 
locations.  It  is  expected  that  every 
employer  will  attempt  to  ensure  that  all 
the  reqirirements  of  the  testing  program 
are  met.  However,  it  is  realized  that  in 
some  cases  an  employer  will  not  be  able 
to  supervise  testis^  or  even  ensure 
testing  is  performed:  therefore,  the  Coast 
Guard  intends  to  establish  guidriines  on 
acceptable  deviations  from  the  testing 
requirements  and  procedures.  These 
guidelines  would  not  exempt  emi^oyers 
from  the  testing  requirements,  but  would 
outline  the  instances  in  which  testing 
deviations  may  be  acceptable  to  the 
Coast  Guard.  Employers  would  be 
required  to  make  good  faith  efforts  to 
ensure  that  testing  is  conducted  in  the 
most  expedient  but  proper  method 
available:  aon-oompliance  may  result  in 
administrative  penalties. 

Employer  Flexibility 

The  Coast  Guard  recognizes  that  drug 
use  is  a  oooiplex  problem  that  requires 
dynamic  responsive  solutions.  The 
Coast  Guard  believes  that  its  proposed 
program  meets  the  agency's  statutory 
mandate  to  promote  safety  and  that  it 
responds  to  the  public's  need  for  a  safe 
and  drug  free  marine  environment  The 
Coast  Guard  is  also  interested  in 
comments  on  whether  there  are  ways  to 
increase  flexibility  in  the  program  or 
reduce  costs  %vithont  decreasing  safety. 
For  example,  should  the  Coast  Guard 
allow  covered  employers  the  option  of 
submitting  to  the  Coast  Gaard  a 
company-specific  anti-drng  program  that 
conforms  with  the  basic  requirements  of 
the  Coast  Guard  proposed  rule? 

The  Coast  Guard  recognizes  the  costs 
and  burdens  associated  with  drug 
abatement  in  general  and  wants  to 
ensure  that  marine  anti-drag  programs 
are  as  cost-effective  as  practicable. 
Would  providing  for  company-apecific 
programs  encourage  the  development  of 
innovative  solutions  that  may  be  less 
costly  and  more  effective?  How?  Could 
similar  innorrations  be  developed  under 
the  proposal  set  forth  tai  this  notice? 
How  can  the  Coast  Guard  ensure  that  its 


final  rule  promote  the  development  of 
efficient  and  effective  solutions? 

The  proposed  Coast  Guard  program 
includes  a  required  random  sampling 
rate  that  could  range  as  high  as  125 
percent  of  die  tested  population.  This 
level  has  proven  to  be  effective  in 
reducing  dnig  use  among  Coast  Guard 
personnel,  but  we  have  asked  for 
comments  on  how  low  a  testing 
percentage  could  be  adopted  without 
undermining  the  deterrent  effect  of  the 
testing  program.  Whatever  sampling 
rate  is  chosen  as  the  industry-wide 
norm,  would  it  be  possible  for  a 
company-specific  program  to  be 
designed  in  a  way  that  would  allow 
employers  who  can  justify  a  need  to  test 
at  a  lower  or  higher  sampling  rate  to  test 
at  this  rate.  How  oould  this  be 
accomplished? 

The  Coast  Guard  also  requests 
comments  on  whether  employers  could 
also  limit  the  size  of  the  population 
subject  to  a  full  range  of  testing 
strategies  to  those  sub-groups  of 
employers  where  an  initial  round  of 
testing  has  revealed  a  more  serious 
drug-use  praigram.  In  such  a  case,  the 
employers  may  be  able  to  rely  on  a  less 
cosUy  set  of  requirements  to  ensure  that 
employees  in  sub-groups  with  less 
serioBS  or  autre  easily  determined 
problems,  remain  risk-free.  In  addition, 
are  there  ways  eoiployers  may  avail 
themselves  of  less  co^  and  less 
instrusive  technologies  as  such 
advances  are  made  while  ensuring  an 
appropriate-level  oC  safety?  Are  there 
other  types  of  flexibility  that  the  Coast 
Guard  should  consider?  Conunenters  are 
requested  to  submit  any  empirical  data 
that  support  their  views. 

Could  the  current  proposal  provide 
similar  flexiblity  by  simply  providing  a 
waiver  for  companies  that  for  example, 
ask  to  use  a  test  they  estabUsh  wrfaich 
achieves  an  equivalent  level  of  safety? 
What  if  any,  fundamental  requirements 
should  be  present  in  an  acceptable 
company-specific  drug  abatement 
program,  and  what  guidelines  would  the 
Coast  Guard  use  in  reviewing  requests 
for  waviers  or  amendments  if  such 
modifications  are  allowed?  Should,  for 
example,  the  Coast  Guard  be  required  to 
approve  any  modifications  that  are 
designed  to  achieve  a  safe  and  drug-free 
marine  environment?  Should  these 
requirements  or  review  guidelines  be 
different  from  modifications  submitted 
by  small  companies?  Should  the  Coast 
Guard  be  required  to  act  on  an 
application  for  approval  of  a  company- 
specific  program,  an  amendment  or  a 
waiver  reqaest  within  a  set  time  period? 
What  form  should  die  application  take? 
What  impact  would  allowing  these 
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alternatives  for  increasing  flexibility 
have  on  the  Coast  Guard? 

The  Coast  Guard  invites  comments  as 
to  what  methods  might  be  used  to 
facilitate  the  inclusion  of  small  entities 
in  the  program  and  whether  all  small 
entities  should  be  required  to  develop 
and  implement  a  drug  abatement 
program.  Commenters  who  believe  that 
the  proposed  rule  should  not  cover  small 
entities,  either  in  whole  or  in  part 
should  explain  the  basis  for  their  views 
and  describe  how  they  would  define 
small  entity  for  this  purpose. 

Employee  Privacy 

The  Coast  Guard  specifically  requests 
public  comment  on  what  if  any. 
procedures  and  safeguards  should  be 
prescribed  to  minimize  the  invasion  of 
the  privacy  of  the  persons  being  tested. 
Since  the  provisions  of  48  U.S.C.  7704 
require  revocation  of  the  license, 
certificate  of  registry,  or  merchant 
mariners  document  of  an  individual 
convicted  of  violating  a  drug  law  or 
shown  to  be  a  user  or  addicted  to  drugs, 
the  proposed  rules  would  require  that 
the  Coast  Guard  be  notified  of  all 
positive  tests  of  individuals  holding 
licenses,  certificates,  or  documents.  A 
second  positive  would  result  in 
revocation  proceedings  being  initiated 
against  an  imlrvidual's  Ucense. 
certificate  of  registry,  or  merchant 
mariners  document  Are  there  ways  to 
ensure  that  an  employer  is  aware  of  a 
person's  past  testing  history  without 
denying  that  person  an  appropriate  level 
of  confidratiality? 

The  Coast  Guard  is  concerned  with 
the  circumstances  under  which  test 
results  would  be  given  to  persons  other 
than  the  employer  sponsoring  the  testing 
program  or  the  employee.  For  example, 
should  test  results  be  submitted  to  a 
prospective  employer?  If  so.  should  the 
data  be  given  at  the  request  of  the  future 
employer,  at  the  discretion  of  the 
employer  conducting  the  test,  or  at  the 
request  of  the  employee?  Another  option 
is  authorizing  the  release  of  test  results 
only  in  specified  circumstances,  such  as 
cases  where  the  employee  had  their 
license,  certificate  of  re^stry,  or 
merchant  mariners  document  revoked 
after  refusing  to  undergo  rehabilitation 
or  had  failed  a  second  test  after 
rehabilitation. 

The  potential  for  the  release  of  data 
may  also  ccHnplicate  the  issue  of  an 
employee's  right  to  contest  the  results  of 
a  test  A  urine  sample  that  had  been 
subject  to  tampering  could  unjustly  end 
an  employee's;»reer  even  with  another 
employer,  aiyf^it  might  be  necessary  to 
permit  the  ediployee  to  challenge  the 
integrity  of  tne  test  procedure. 


There  are  other  persons  who  may 
wish  to  know  the  results  of  drug  tests, 
and  it  may  be  appropriate  to  develop 
rules  to  govern  the  release  of  test  data  to 
them.  For  example,  should  the  Coast 
Guard  prohibit  providing  access  to  test 
results  to  the  general  public  iiu:luding 
the  news  media?  Does  the  Coast  Guard 
have  the  authority  to  do  so?  What  about 
access  by  other  government  agencies 
which  mi^t  want  data  for  statisticaL 
regulatory,  or  law  enforcement 
purposes? 

A  related  issue  involves  whether  to 
distinguish  between  releasing  general 
statistical  data,  such  as  the  total  number 
of  positive  tests  at  a  company  in  a 
month  or  year,  and  naoie-specific  data. 
Small  companies  and  their  employees 
may  have  an  especially  difficult  problem 
since  small  organizations  will  have 
fewer  people  to  test  at  any  given  time 
period.  It  may  be  that  even  seemingly 
neutral  statistical  data  would  have  the 
effect  of  identifying  an  individuaL  This 
potential  may  bie  exacerbated  if  only  a 
small  portion  of  the  population  is  tested 
in  a  year. 

^ould  the  Coast  Guard  treat  the 
privacy  issue  for  the  various  testing 
programs  differently? 

The  Coast  Guard  is  pn^Msing  under 
some  of  the  rehabilitation  options 
discussed  above  that  employees  not  be 
fired  on  the  basis  of  a  single  positive 
drug  test  As  described  elsewhere  in  this 
notice,  the  employee  may  have  an 
opportunity  for  rriiabilitation  following 
the  first  positive  drug  test.  If  the 
employee  declines  to  take  advantage  of 
this  opportunity,  or  if  the  employee  does 
not  successfiilly  complete  rehabilitation, 
he  or  she  may  be  fired  and  their  license, 
certificate  of  registry,  or  merchant 
mariners  document  subject  to 
suspension  and  revocation  proceedings. 
If,  however,  following  successful 
completion  of  rehabilitation,  the 
employee  again  tests  positive  for  drug 
use,  the  employee  may  be  fired  and  the 
employee's  license,  certificate  of 
registry,  or  merchant  mariners  document 
is  subject  to  suspension  and  revocation 
proceedings  without  further  opportimity 
for  rehabilitation.  This  policy  may 
involve  some  complications  in  practice. 
Implementation  of  the  policy  seems 
straightforward  when  an  employer 
continuously  employs  the  individual 
throughout  the  process,  but  in  some 
instances  employment  is  more  transient 
with  many  employees  regulariy  moving 
from  one  employer  to  another.  An 
employee  might  test  positive  with  one 
employer  and.  with  or  without  having 
completed  rehabilitation  successfully, 
move  on  to  another  job.  This  possibility 
is  great  if  the  individual  does  not  hold  a 


license,  certificate  of  registry,  or 
merchant  mariners  document 

In  these  situations,  how  is  the  second 
employer  to  know  of  the  first  positive 
test  especially  if  the  individttal  does  not 
hold  a  license,  certificate  of  registry,  or 
merchant  mariners  document?  How  is  a 
subsequent  employer  to  know  of  a  series 
of  two  positive  tests  with  two  different 
employers?  What  action  should  each  of 
these  parties  take  upon  learning  of  a 
positive  drug  test  or  tests  «vith  a  former 
employer? 

One  possible  way  of  dealing  with 
these  questicMis  is  to  require  employers 
covered  by  these  rules  to  require  job 
applicants  to  disclose,  in  writing,  all 
instances  in  which  they  have  tested 
positive  for  drugs  within  a  certain 
period  of  time.  A  false  response  would 
itself  be  grounds  for  firing  the  worker. 
Comments  on  the  merits  of  this 
disclosure  approach  are  requested.  In 
addition,  if  this  approach  was  used,  to 
what  period  of  time  should  the 
disclosure  requirement  refer?  (e.g..  one. 
two,  or  three  years?  Any  time  in  the 
applicant's  work  history?)  ^lotdd  the 
disclosure  requirement  app4y  only  to 
positive  drug  tests  under  the  provisions 
of  this  rule,  or  should  any  positive  drug 
test  (e.g.,  one  conducted  in  connection 
with  athletics  or  school  activities)  have 
to  be  disclosed? 

Another  issue  pertains  to  s  situation 
in  which  an  employer  has  hired  an 
individual  who  the  employer  knows, 
perhaps  through  voluntary  disclosure,  to 
have  had  a  prior  positive  drag  test  and 
the  employee  again  tests  positive  for 
drugs.  Should  the  employer  then  be 
authcnized  to  fire  the  worker,  even 
though  diis  is  the  first  instance  of  a 
positive  drug  test  while  the  worker  has 
worked  for  the  current  employer? 
Should  the  employer  treat  the  positive 
test  as  a  "firat  positive  test"  and  provide 
an  opportunity  for  rehabilitation  if  the 
last  prior  positive  test  was  a  certain 
amount  of  time  in  the  past  (e.gM  more 
than  three  years  ago)? 

What  is  the  position  of  an  employer 
confrtmted  widi  an  applicant  for 
employment  who  tested  positive  twice 
within  the  disclosure  period,  but  who  at 
the  time  of  his  application  is  "clean"  or 
alleges  that  he  or  she  has  been 
successfully  rehabilitated?  Should  the 
employer  refuse  to  hire  (or.  indeed,  be 
barred  fittm  hiring)  the  applicant? 
(Where  they  apply,  statutes  prohibiting 
nondiscrimination  on  the  basis  of 
handicap,  such  as  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended. 
may  forbid  a  refusal  to  hire  a  drug 
abuser  unless  the  individual's  current 
drug  use  poses  a  danger  to  persons  or 
property.) 
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Regulatory  Evaluation 


These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  and  significant 
under  the  DOT  regulatory  policies  and 
procedures  (44  FR 11034.  February  28, 
1979).  A  draft  regulatory  evaluation  has 
been  prepared  and  placed  in  the 
rulemaking  docket.  It  may  be  inspected 
or  copied  at  the  Marine  Safety  Council 
(G-CMC/21)  (CGD  86-067).  Room  21ia 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington.  DC 
20593.  from  8  a.m.  to  3  p.m.  Copies  may 
also  be  obtained  by  referring  to  the  "K>H 
TOflTHCR  mrONMATION  COMTACT 
paragraph. 

The  proposed  regulations  would 
require  proof  of  an  individual's  drug-free 
condition  through  the  use  of  various 
testing  programs.  The  proposed 
regulations  mandate  periodic  urinalysis 
in  connection  with  required  physical 
examinations  for  licensed  and 
documented  personnel  and  pre- 
employment  and  random  sampling  of  all 
employees  aboard  any  vessel  on  which 
licensed,  certificated,  or  documented 
personnel  are  required  The  testing 
programs  also  contain  requirements 
concerning  reasonable  cause  and  post 
accident  testing.  Under  the  options 
proposed  for  comment,  rehabilitation 
would  be  made  available  to  certain 
personnel  testing  positive  for  drug  use 
the  first  time,  or  those  who  volunteer  for 
rehabilitation,  with  the  opportunity  to 
return  to  their  previous  position  after 
undergoing  a  six  month  drug  monitoring 
pn^am.  The  Coast  Guard  does  not 
believe  these  requirements  will  impose 
significant  costs  on  either  the  private  or 
public  sectors,  and  the  costs  v^U 
normally  be  proportional  to  the  size  of 
the  vessel  or  operation.  There  may  be  a 
substantial  administrative  burden  on  the 
operators  of  small  vessels  and  some 
individuals. 

Commenters  should  be  aware  that 
other  operating  administrations  within 
the  Department  of  Transportation  also 
are  proposing  drug  testix^  programs. 
Elsewhere  in  today's  Federal  Register 
are  NPRMs  issued  by  Urban  Mass 
Transportation  Administration  and  the 
Research  and  Special  Programs 
Administration.  In  addition,  the  Federal 
Aviation  Administration  published  an 
NPRM  in  the  Federal  Re^ster  on  March 
14. 1988  (53  FR  8368):  the  Federal 
Railroad  Administration's  NPRM  was 
published  on  May  10. 1988  (53  FR  16640): 
and  the  Federal  Highway 
Administration  (FHWA)  published  its 
NPRM  on  June  14. 1988  (53  FR  22268). 
Each  of  these  rulemakings  addresses  the 
costs  and  benefits  of  the  proposals  and 
are  generally  consistent  with  one 


another.  In  some  instances,  however, 
and  generally  as  a  result  of  differences 
in  the  industries  affected,  the 
asstunptions  differ  from  those  discussed 
in  this  proposed  rulemaking.  Obviously, 
changes  in  assumptions  could  affect  the 
costs  and  benefits.  Because  of  the  nature 
of  some  industries,  costs  for  similar 
elements  also  may  vary  or  could  vary 
enough  to  warrant  sensitivity  analyses. 
Other  changes  in  assumptions,  such  as 
test  costs  or  rehabilitation  costs,  also 
can  have  an  affect  on  the  economic 
analyses.  Commenters  may  find  it 
helpful  to  review  the  notices  of  proposed 
rulemakings  or  the  economic  analyses 
prepared  by  the  other  operating 
administrations.  Comparisons  may  aid 
commenters  in  reviewing  data  on  this 
propos«d  and  in  formulating  comments. 
In  reviewing  the  economic  analysis  and 
the  basic  assumptions  made, 
commenters  should  address  specific 
areas  where  they  agree  or  disagree  with 
the  assumptions  and  the  basis  for  the 
comment  Commenters  are  directed  to 
the  other  rulemakings  and  their 
assumptions  as  a  source  of  information 
in  submitting  conunents.  A  copy  of  each 
of  the  dociunents  has  been  placed  in  the 
docket 

There  were  several  alternatives 
considered  These  included:  Not 
addressing  the  problem  in  regulation  or 
policy:  only  requiring  periodic  drug 
screens  for  personnel  receiving  physical 
examinations;  requiring  only  pre- 
employment  testing:  requiring  only 
random  sampling  programs;  requiring 
only  reasonable  cause  testing;  requiring 
only  post  accident  testing:  having  the 
Coast  Guard  or  States  conduct  testing: 
or  requiring  random  sampling  programs 
in  combination  with  periodic,  pre- 
employment  reasonable  cause,  and  post 
accident  testing. 

The  last  alternative  was  determined 
to  be  the  most  acceptable,  since  all 
crewmembers  on  vessels  covered  by  the 
rules  will  be  subject  to  random  and  pre- 
employment  testing  programs 
administered  by  employers, 
associations,  and  unions  as  well  as 
providing  for  periodic  testing  of 
individuals  holding  licenses  or  merchant 
mariners  documents.  Random  programs 
are  believed  to  be  the  most  effective 
method  in  deterring  drug  use  because  of 
the  increased  probability  of  detectioa 
Concurrently,  those  personnel  not 
subject  to  a  random  screening  program 
for  the  prescribed  period  of  time  or 
those  initially  applying  for  emplojrment 
in  the  merchant  marine  would  still  be 
screened  for  drug  use.  In  addition,  the 
evaluation  of  the  role  of  drugs  and 
alcohol  in  marine  accidents  will  be 
possible.  This  approach  facilitates 


program  flexibility,  increases 
probabilities  of  detection,  eases  the 
administrative  burden,  lowers  cost  and 
provides  greater  effectiveness,  while  at 
the  same  time  ensuring  that  all 
crewmembers  on  covered  vessels  are 
subject  to  testing. 

Program  Costs 

The  approximate  costs  (in  constant 
1986  dollars)  of  the  regulatory  proposal 
associated  with  the  requirement  for  drug 
screening  are  as  follows: 

Periodic  Testing 

The  estimated  number  of  annual 
license  and  merchant  mariners 
document  transactions  that  require 
physical  examinations  (39,250), 
multiplied  by  the  estimated  cost  of  an 
initial  drug  screen  ($25).  gives  the  total 
costs  of  initial  periodic  drug  test  ($.98 
million).  Using  that  figure,  and  an 
assumed  percentage  of  possible  positive 
testings  of  25%,  gives  an  estimate  of  the 
number  of  required  second, 
confirmatory  testings  (9,612).  Using  a 
cost  of  $60  per  confirmatory  screen  the 
average  annual  cost  expected  for 
confirmatory  tests  is  $.59  milUon.  The 
total  estimated  annual  cost  of  the 
periodic  drug  screening  would  be  $1.57 
million. 

If  all  the  individuals  subject  to 
periodic  testing  are  enrolled  in 
employer-sponsored  or  equivalent 
testing  programs,  and  therefore  eligible 
for  testing  at  costs  comparable  for  pre- 
employment  and  random  sampling  ($15 
for  initial  tests,  and  $25  for  confirmatory 
tests),  the  total  estimated  annual  cost  of 
the  periodic  screening  would  be  reduced 
to  $.84  million. 

It  should  be  noted  that  these  testing 
costs  do  not  take  into  consideration 
those  individuals  obtaining  raises  of 
grade  who  have  had  physical 
examinations  for  original  licenses  or 
renewals  within  three  years  nor  those 
individuals  holding  First  Class  Pilot 
licenses  but  not  serving  on  them  and 
therefore  not  required  to  receive  an 
annual  physical  examination.  Actual 
costs  are  therefore  expected  to  be  less 
than  those  shown  above. 

Preemployment  Testing  Programs 

Due  to  the  career  paths  of  many 
mariners,  the  costs  of  a  preemployment 
testing  program  are  extremely  difficult 
to  assess.  Computation  of  the  program's 
estimated  cost  will  be  dependent  on 
how  preemployment  testing  is  applied 
and  whether  or  not  unions  and  other 
organizations  are  to  be  considered 
employers. 

It  is  estimated  that  131.700  individuals 
are  employed  on  vessels  on  which 
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licensed,  certificated  or  documented 
personnel  are  required.  Until  comments 
are  received  relative  to  application  of 
this  pfogram.  it  is  assumed  for  purposes 
of  the  evaluation,  that  10  percent  of  the 
total  individuals  are  new  to  the  industry 
each  year,  and,  of  the  remainder,  20 
percent  change  employers  each  year. 
Therefore,  an  estimated  36,876  mariners 
would  receive  preemployment  testing 
annually. 

Multiplying  the  number  of  mariners 
tested  by  the  coet  of  an  initial  drug 
screen  ($15),  it  will  cost  $.55  million  for 
initial  preemployment  drug  tests. 
Assuming  a  need  to  confirm  a 
percentage  of  possible  positive  testings 
of  25%,  the  projected  number  of  required 
second,  confirmatory  testing  is  9,219. 
Multiplying  this  figure  times  the 
estimated  cost  of  confirmatory  tests 
($25),  it  is  estimated  that  it  will  cost  $.23 
million  for  confirmatory  testing.  With  en 
average  annual  administrative  cost  of 
sample  testing  of  $.23  million  (36,876  + 
9,219  x  $5),  the  total  estimated  annual 
cost  of  the  preemployment  testing 
program  is  $1.01  million. 

(Note. — Estimated  testing  cost  is  lower  for 
preemployer  testing  tlian  periodic  testing  due 
to  volume  contracts.) 

Random  Sampling  Programs 

(Note. — A  125%  random  selection  rale  is 
used  for  this  analysis.  This  is  the  same  rate 
used  by  the  Coast  Guard  for  testing  its 
military  personnel.  If  a  lower  rate  is  adopted 
in  the  final  rale,  the  following  costs  will  be 
coirespondly  leas.) 

The  total  annual  cost  of  the  random 
sampling  program  is  estimated  to  be  $4.5 
million.  This  was  arrived  at  by  assuming 
that  out  of  an  estimated  affected 
population  of  131,700  seamen,  125 
percent  are  to  be  tested  each  year. 
Therefore,  164,625  samples  are  to  be 
tested  annually.  Multiplying  this  figure 
times  the  estimated  cost  of  an  initial 
drug  screen  ($15),  it  will  cost  $2.5  million 
for  initial  random  drug  tests.  Assuming  a 
need  to  confirm  a  percentage  of  possible 
postive  testings  of  25%,  the  projected 
number  of  required  second 
confirmatory  testing  is  41.156. 
Multiplying  this  figure  times  the 
estimated  cost  of  OMifirmatory  tests 
($25).  it  is  estimated  that  it  will  cost  $1 
million  for  confirmatory  testing.  With  an 
average  aimual  administrative  cost  of 
sample  testing  of  $1  million  (164.625  -f- 
41.156  X  $5).  the  total  estimated  annual 
cost  of  the  random  testing  program  is 
$4.5  million. 

(Note. — Estimated  testing  cost  is  lower  for 
random  sampling  than  periodic  testing  due  to 
volume  contracts.) 


Reasonable  Cause  Testing 

Reasonable  cause  testing  is 
discretionary,  highly  subjective,  and 
contingent  on  the  availability  of  more 
than  one  supervisor,  as  well  as  the  level 
of  training  of  the  8upervisor(s).  In 
addition,  there  is  little  or  no  data 
available  concerning  the  incidence  of 
drug  use  in  the  commercial  marine 
industry.  For  these  reasons,  it  is  difficult 
to  estimate  the  niunber  of  instances  in 
which  such  testing  would  be  potentially 
necessary  or  undertaken,  nor  is  it 
possible  to  accurately  assess  the  cost/ 
benefit  impacts  of  such  testing. 

In  general,  however,  it  ia  evident  that 
the  primary  value  of  reasonable  cause 
testing  is  its  potential  capability  for 
detecting  and  determining  drug  use  prior 
to  the  occurrence  of  marine  casualties  or 
other  significant  events.  It  is  not 
possible  to  estimate  how  many  such 
incidents  could  be  prevented.  As 
discussed  later,  if  even  a  small 
percentage  of  deaths,  injiiries,  or 
property /environmental  damage  is 
prevented  through  reasonable  cause 
testing,  the  benefits  will  outweigh  die 
associated  costs. 

As  an  estimate,  it  is  believed  that  up 
to  7.5  percent  of  the  seamen  covered  by 
this  program  could  be  tested  annually. 
The  total  annual  cost  of  the  reasonable 
cause  testing  is  therefore  estimated  to 
be  $.27  million.  This  was  arrived  at  by 
assuming  that  out  of  an  estimated 
affected  poptdation  of  131,700  seamen, 
and  a  testing  rate  of  7.5  percent  9,878 
samples  are  to  be  tested  annually. 
Multiplying  diis  figure  times  the 
estimated  cost  of  an  initial  drug  screen 
($15),  it  will  cost  $.15  million  for  initial 
drug  tests.  Assuming  a  need  to  confirm  a 
percentage  of  possible  positive  testings 
of  25%,  the  projected  number  of  required 
second  confirmatory  testings  is  2,470. 
Multiplying  this  figure  times  the 
estimated  cost  of  confirmatory  tests 
($25),  it  is  estimated  that  it  will  cost  $.06 
million  for  confirmatory  testing.  With  an 
average  annual  administrative  cost  of 
san^iLe  testing  of  $.06  miUion  (9,878  + 
2,470  X  $5),  the  total  estimated  annual 
cost  is  $.27  million. 

Post  Accident  Testing 

Based  on  historical  data,  there  are 
approximately  4800  marine  casualties 
per  year.  Of  these,  approximately  1900 
can  be  considered  "serious  marine 
incidents."  It  is  estimated  that  for 
various  reasons,  only  75  percent  of  the 
serious  marine  incidents  will  be  able  to 
conduct  testing  in  a  timely  and  efficient 
manner.  The  folloiving  costs  are 
estimated  for  those  1425  incidents  where 
testing  will  occur. 


Of  the  estimated  1425  serious  marine 
incidents  occurring  each  year  and  where 
testing  will  be  possible,  it  is  estimated 
66  percent  (950)  will  occur  in  locations 
where  blood  and  urine  samples  can  be 
collected  at  American  medical  facihties 
within  24  hours.  Using  an  estimate  of 
three  (3)  persons  being  tested  in  eadi 
incident  2850  samples  will  have  to  be 
taken.  Multiplying  that  nimiber  by  the 
estimated  medical  fees  for  obtaining  the 
samples  ($50  per  sample),  the  cost  of 
transporting  personnel  to  be  tested  ($50 
per  individual),  and  the  cost  of  shipping 
the  samples  to  an  approved  laboratory 
($50  per  sample),  it  is  estimated  that  it 
will  cost  $.43  million  to  conduct  this 
testing.  Adding  this  number  to  die  cost 
of  analyzing  the  samples  ($100  per 
sample),  it  is  estimated  that  it  will 
annually  cost  $.72  million  to  conduct  this 
type  of  testing. 

Of  die  estimated  1425  serious  marine 
incidents  occurring  each  year  and  where 
testing  will  be  possible,  it  is  estimated 
33  percent  (475)  will  occur  in  locations 
where  urine  aampUi^  can  (mly  be 
collected  by  ship's  crew.  Using  an 
estimate  of  three  (3)  persons  being 
tested  in  each  incident  1425  samples 
will  have  to  be  taken.  Multiplying  that 
number  by  the  estimated  cost  of 
shipping  dae  samples  to  an  approved 
laboratory  ($5u  per  sample),  it  is 
estimated  that  it  will  cost  SSff  million  to 
conduct  this  testing.  Adding  diis  number 
to  the  cost  of  analyzing  the  samples 
($100  per  sample),  it  is  estimated  that  it 
will  annually  cost  $.21  million  to 
conduct  this  type  of  testing. 

In  addition  to  the  testing,  the  cost  of 
providing  shipboard  sample  kits  and 
EBTs  are  necessary.  It  is  estimated 
35,000  kits  will  be  purchased  at  a  cost  of 
$25  apiece  for  a  one  time  cost  of  $.88 
million.  Each  year,  due  to  accidents, 
1425  kits  would  have  to  be  restocked  for 
a  cost  of  $M  million.  Additionally,  there 
are  approximately  1600  vessels 
certificated  for  unrestricted  ocean 
routes,  or  for  restricted  overseas  routes, 
which  will  provide  an  EBT  at  an 
approximate  cost  of  $440  apiece,  for  a 
total  cost  of  $.7  million.  Training  for 
personnel  to  use  EBT  (approximately 
9600  people)  is  estimated  to  be  $4.8 
million  if  it  costs  $500  to  train  each  one. 
The  total  equipment  and  training  costs 
will  be  approximately  $5.72  million. 

The  costs  of  the  post  casualty  testing 
requirements  is  $6.65  million. 

Rehabilitation 

The  costs  involved  with  rehabilitation 
and  drug  monitoring  are  difficult  to 
compute  since  the  type  of  services 
available  vary  with  the  drug  involved. 
Also,  the  number  of  personnel  who  will 
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take  advantage  of  the  opportunity  for 
rehabilitation  are  unknown.  However, 
the  following  are  offered  as  estimates 
for  the  total  costs  of  Option  1,  the 
broadest  option  under  consideration. 

(Not*— The  detection  rate  used  for  this 
analysis  is  based  on  a  125%  random  selection 
rate.  If  a  lower  random  selection  is  adopted 
in  tlie  final  rule,  the  detection  rate,  and  the 
following  costs,  will  be  correspondingly  less.) 

The  number  of  persons  employed  on 
vessels  required  to  have  individuals 
holding  a  license,  certificate  of  registry, 
or  merchant  mariners  dociunent  is 
estimated  to  be  131.700.  Multiplying  that 
niunber  by  .075  (7.5  percent  estimated 
detection  rate),  the  total  number  of 
personnel  who  could  be  eligible  for 
rehabilitation  is  9.878.  Multiply  tiiat 
number  by  .33  (33  percent)  to  determine 
the  number  of  personnel  who  are 
eligible  for.  and  undergo,  rehabilitation 
(3,260).  An  estimated  87  percent  of 
detected  drug  U9ers  will  not  undergo 
rehabilitation  because  tiiey:  (1)  Refuse 
to  be  rehabilitated:  (2)  are  not  eligible 
for  rehabilitation  because  they  are 
temporary  employees;  (3)  will  decline 
the  opportunity  for  rehabilitation:  or  (4) 
will  be  subject  to  termination  of 
employment  and/or  subject  to 
suspension  or  revocation  proceedings 
because  they  tested  positive  for  drug  use 
a  second  time.  This  percentage  applies 
to  the  marine  industry  and  reflects  the 
composition  of  its  workforce. 

Multiply  tiiat  figure  by  tite  maximum 
estimated  cost  for  an  in-patient 
rehabilitation  program  ($13,000)  to 
receive  the  estimated  annual  cost  for  in- 
patient rehabilitation  ($42.4  million).  The 
Coast  Guard  is  proposing  that  all 
persons  undergo  in-patient 
rehabilitation.  48  U.S.C.  7704  mandates 
that  a  person  be  "cured"  in  order  to 
forego  revocation  of  their  license, 
certificate  of  registry,  or  merchant 
mariners  document.  Since  many 
individuals  detected  for  drug  use  may 
not  require  full  in-patient  care,  lowering 
this  100%  requirement  to  another 
percentage.  e.g.  5%  as  has  been  used  by 
tiie  FAA  in  tiieir  NPRM  (March  14, 198a 
53  FR  8368),  would  decrease  the  costs 
substantially. 

Multiply  the  number  of  individuals 
undergoing  rehabilitation  by  the 
maximum  estmated  cost  for  a  six  month 
out-patient  monitoring  program  ($1,800) 
to  determine  the  cost  of  out-patient 
rehabilitation  ($5.9  million).  The  total 
annual  estimated  cost  of  rehabilitation 
is  $48.3  million. 

No  estimate  is  offered  for  the  costs  of 
employing  an  individual  diuing 
rehabilitation  or  rehiring  them  after 
rehabilitation.  There  is  no  requirement 
that  tiie  individual  be  paid  during 


rehabilitation,  tiierefore.  the  costs  of 
paying  an  employee  during 
rehabilitation  will  depend  totally  upon 
company  policy  or  the  labor  agreement 
an  employer  has  with  the  employee. 
Costs  can  range  bom  the  price  of  the 
rehabilitation  solely,  to  full  pay  up  to  sue 
months  or  more. 

Administrative  costs  will  also  vary, 
being  dependent  upon  the  type  of 
program  an  employer  adopts.  However, 
for  the  majority  of  employers,  it  is 
believed  the  adminisU-ative  costs  will  be 
minimal  since  most  employers  will 
contract  out  for  rehabilitation  services 
and  include  the  administrative  costs  in 
the  total  rehabilitation  cost. 

Option  four,  which  does  not  mandate 
any  type  of  rehabilitation  program, 
would  have  negligible  costs. 

Transportation 

Periodic.  Preemployment,  Random 
and  Reasonable  Cause  Testing:  The 
costs  associated  with  transportation  and 
test  taking  are  difficult  to  accurately 
calculate  since  such  numbers  are 
entirely  dependent  upon  whetiier  the 
merchant  mariner  will  have  to  go  to  a 
laboratory  or  otiier  facility  for  testing  or 
whether  test  samples  will  be  collected 
incident  to  employment.  Many  sample 
takings  vrill  be  conducted  during  an 
individual's  free  time,  since  the 
requirement  for  a  teat  is  for  a  personal 
license,  certificate,  or  dociunent 
However,  it  is  assiuned  that,  for  the 
most  part  mariners  will  be  within  one- 
half  hour  of  a  testing  facility  when 
located  at  their  residence,  place  of 
employment  or  Regional  Examination 
Center,  and  that  it  should  take  fifteen 
minutes  to  complete  a  test.  Therefore,  it 
is  projected  tiiat  it  will  take  a  typical 
mariner  one  and  one-quarter  hours  to 
complete  this  requirement,  with  the 
majority  of  testing  during  an  individual's 
free  time.  Also  many  employers 
currently  have  some  type  of  testing 
program  in  place  that  with  little  or  no 
program  alteration,  may  meet  the 
criteria  the  Coast  Guard  is  proposing. 
Rehabilitation:  The  costs  associated 
with  transportation  are  difficult  to 
acciu-ately  calculate  since  such  niunbers 
are  entirely  dependent  upon  whether  the 
merchant  mariner  will  have  to  visit  a 
rehabilitation  or  monitoring  center  or 
whether  the  employer  will  have  a 
program  nm  at  the  place  of  employment 
However,  it  is  assumed  that,  for  the 
most  pari  mariners  will  be  within  one- 
half  hour  of  a  rehabilitation  or 
monitoring  facility  when  located  at  Uieir 
residence  or  place  of  employment 
Therefore,  it  is  projected  that  it  will  take 
a  typical  mariner  one  hoiu*  travel  to 
complete  this  requirement  with  the 


majority  of  this  time  during  an 
individual's  free  time. 

Option  four,  which  does  not  mandate 
any  type  of  rehabilitation  program, 
would  have  negligible  costs  unless  an 
employer  chose  to  provide  for 
rehabilitation  voluntarily. 

Post  casualty  Testing:  For  the  1425 
serious  marine  incidents  after  which 
toxicological  sampling  will  be  feasible, 
it  is  estimated  that  an  average  of  1  hour 
will  be  required  to  transport  individuals 
to  and  from  medical  facilities  for  blood 
and  urine  sampling  following 
approximately  950  incidents,  and  1  hour 
will  be  required  for  collecting  samples. 
An  estimated  3  persons  will  be  subject 
to  sampling  for  each  incident  This  will 
result  in  5700  hours  expended  by  the 
persons  being  tested.  Also  an  estimated 
2  supervisory  personnel  will  be 
necessary  for  witnessing  and 
documentation.  These  individuals  would 
require  1  hour  for  the  round  trip  to  the 
medical  facility,  1  hour  at  the  medical 
facility,  and  1  hour  for  completing 
documentation  and  for  arranging 
shipment  of  samples  to  the  designated 
laboratory.  This  would  result  in  5700 
hours  expended  by  supervisory 
personnel.  The  total  hours  associated 
with  obtaining  blood  and  urine  samples 
at  medical  facilities  would  be  11,400 
hours. 

It  is  estimated  that  toxicological 
sampling  aboard  vessels  will  occur 
following  approximately  475  serious 
marine  incidents.  An  estimated  3 
persons  per  incident  would  be  subject  to 
sampling,  and  0.5  hour  would  be 
required  for  the  urine  sampling  and 
breath  alcohol  testing  procedure.  This 
would  result  in  713  hours  expended  by 
persons  providing  samples.  An 
additional  2  supervisory  personnel 
would  participate  for  witnessing  and 
documenting  the  sampling. 
Approximately  0.5  hour  per  person 
sampled  and  tested  would  be  expended 
by  the  supervisors,  as  well  as  0.5  hour 
for  completing  required  documentation. 
This  would  result  in  950  hours  expended 
by  supervisory  personnel.  Finally, 
delivery  of  samples  to  a  shipping 
location  upon  reaching  port  would 
require  one  person  approximately  1.5 
hours  roundtrip.  This  would  result  in  713 
hours  expended  in  shipment  of  samples. 
The  total  hours  associated  with 
obtaining  urine  samples  and  conducting 
breatii  alcohol  testing  aboard  vessels 
would  therefore  be  2376  hours. 

The  total  hours  required  to  support 
the  proposed  requirements  for  drug  and 
alcohol  testing  following  serious  marine 
incidents  would  be  11,400 -1-2376:=  13.778 
hours. 
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Total  Cost 

The  total  first  year  maximum  cost  of 
the  drug  testing  programs,  plus  the  cost 
of  rehabilitation,  is  estimated  to  be: 

Million 

Periodic  testing $1.57 

Preemployment  testing 1.01 

Random  testing _«. 4.50 

Reasonable  cause  testing.. .>>_»...—.  0.27 

Post  casualty  testing ........... ._  6.65 

Rehabilitation 48.30 

Total 62.30 


Based  on  experience  with  in  place 
chemical  testing  programs,  such  as  DOD 
and  the  Coast  Guard,  the  percentage  of 
persons  testing  positive  should  drop 
significantly  over  a  period  of  time.  Since 
the  worker  population  in  the  marine 
industry  is  highly  mobile  as  compared  to 
servicemen  in  the  armed  forces,  no 
prediction  can  be  made  as  to  how  fast 
this  decrease  in  positive  test  results  will 
occur.  Therefore,  it  has  been  assumed 
that  costs  will  decrease  constantly  over 
the  Hrst  three  years,  and  thereafter  costs 
for  confirmation  tests  and  rehabilitation 
should  decrease  to  33%  of  the  amounts 
calculated  above,  thereby  reducing  the 
costs  in  subsequent  years  to 
approximately  $22  million. 

Program  Benefits 

As  shown  in  a  June  1984  U.S. 
Department  of  Health  and  Human 
Services  report  entitled  Economic  Costs 
to  Society  or  Alcohol  and  Drug  Abuse 
and  Mental  Illness:  1980,  the  economic 
costs  to  society  at  large  from  drug  abuse 
is  estimated  to  be  $66  billion  annually. 
Using  this  annual  Hgiuv,  the  total  cost  to 
society  from  drug  abuse  over  the  10-year 
period  following  1988  would  be  $405.5 
billion  more  if  corrective  measures  are 
not  taken.  Over  50  percent  of  the  $66 
billion  estimate  of  the  cost  of  drug  abuse 
in  society  at  large  is  in  the  form  of 
reduced  income  of  drug  users  compared 
with  those  who  do  not  use  drugs.  Is  it 
reasonable  to  assume  that  a 
corresponding  percentage  of  benefits 
would  result  frvm  increased  productivity 
of  the  covered  marine  employers?  Are 
there  more  acciu'ate  estimates  and 
estimating  methodologies  that  should  be 
used  in  estimating  the  potential  benefits 
associated  with  this  proposal?  The 
Coast  Guard  has  placed  the  1984  report 
in  the  public  docket  and  invites 
commenters  to  submit  their  views  on  the 
applicability  of  the  study's  conclusion  to 
this  notice. 

Although  revisions  to  the  casualty 
reporting  program  have  recentiy  been 
effected,  existing  data  dees  not  readily 
identify  drug-related  casualties; 


therefore,  the  Coast  Guard  will  not 
estimate  the  total  cost  benefits  of  this 
proposal  at  this  time.  However,  the 
following  must  be  kept  in  mind.  In  1984 
there  were  approximately  2300 
commercial  vessel  casualties  (excluding 
fishing  vessels),  resulting  in  $237  million 
in  damages  and  68  deaths.  Cf  these, 
1133  were  directiy  attributable  to 
personnel-related  causes,  i.e. 
carelessness,  misjudgment  etc., 
resulting  in  $77  million  in  damages  and 
29  deaths.  (It  should  be  noted  that  these 
statistics  do  not  include  personnel 
deaths  or  injuries  which  are  not 
associated  with  vessel  accidents.) 

The  Coast  Guard  believes  that  if  drug 
screening  can  prevent  even  a  low 
percentage  of  these  accidents  through 
drug  testing  and  rehabilitation,  the 
program  will  more  than  pay  for  itself. 
Using  the  minimum  accepted  value  of  a 
human  life  of  one  million  dollars,  the 
saving  of  but  a  few  lives  annually,  along 
with  reduced  property  damage,  will 
more  than  match  the  cost  of  the 
proposed  program.  This  goal  is  believed 
achievable,  given  the  success  of  other 
drug  testing  programs. 

Regulatory  Flexibility  Analysis 

The  costs  of  the  proposed  random 
sampling  will  be  proportional  to  the 
nimiber  of  personnel  employed.  For 
small  vessels,  having  only  two  or  three 
affected  crew  members,  the  cost  should 
be  in  the  range  of  $100  to  $300  per  year. 
For  post-accident  testing,  the  cost  would 
basically  be  $25  for  a  sampling  and 
shipping  kit  However,  as  discussed 
previously  in  the  preamble,  even  this 
seemingly  low  amoimt  may  have  an 
adverse  impact  on  small  entities.  Since 
the  Coast  Guard  is  considering  a 
number  of  alternatives  to  this  proposal 
for  small  entities,  it  is  not  possible  to 
evaluate  the  economic  impact  at  this 
time.  The  Coast  Guard  has  solicited 
comment  on  the  impact  on  small  entities 
and  will  consider  those  responses  and 
evaluate  the  impact  prior  to  issuing  a 
final  rule. 

Federalism  Assessment 

This  regtilatory  proposal  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  proposed 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  The  proposed  rules  affect 
the  safety  of  vessels  in  interstate  and 
foreign  commerce  and  are  directiy 
related  to  the  qualifications  of  personnel 
licensed  by  the  U.S.  Coast  Guard  and 
their  working  conditions  on  vessels. 
These  are  express  statutory 


responsibilities  of  the  U.S.  Coast  Guard 
and  there  are  no  similar  State 
responsibilities  or  programs  in  these 
areas. 

Information  CoUectioa 

This  proposed  rulemaking  contains 
information  collection  requirements  in 
the  following  sections  proposed: 
Proposed  subparts  B  and  C,  plus 
proposed  sections  46  CFR  4i)6-l  and 
4.06-8.  They  are  being  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  imder  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
Persons  desiring  to  comment  on  these 
information  collection  requirements 
should  submit  their  comments  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  726 
Jackson  IHace,  NW.,  Washington,  DC 
20503,  ATTN:  Desk  Officer.  Coast 
Guard.  Persons  submitting  comments  to 
OMB  are  also  requested  to  submit  a 
copy  of  their  comments  to  the  Coast 
Guard  as  indicated  under  "ADDRESS." 

Commenters  should  especially 
provide  their  views  on  the  accuracy  of 
Coast  Guard's  estimates  of  the  burdens 
associated  with  these  requirements,  the 
practical  utility  of  the  information 
obtained,  and  less  burdensome  reporting 
alternatives  to  those  proposed  in  this 
notice. 

List  Of  Subjects 

46CFRPart4 

Administrative  practice  and 
procedures.  Investigations,  Accidents, 
Marine  safety.  National  Transportation 
Safety  Board,  Reporting  requirements. 
Alcohol  and  alcoholic  beverages.  Drugs. 

46  CFR  Part  5 

Administrative  practfce  and 
procediu«s.  Investigations. 
Administrative  law  judge,  Investigating 
officer.  Seamen,  License,  Certificate, 
Dociunent  Rehabilitation, 
Administrative  hearings.  Navigation 
(Water),  Suspension  and  revocation. 
Marine  safety.  Alcohol  and  alcoholic 
beverages.  Drugs. 

46  CFR  Part  16 

Seamen,  Marine  safety.  Navigation 
(Water),  Rehalnlitation,  Navigation 
(Water),  Alcohol  and  alcoholic 
beverages.  Drugs. 

Proposed  Rule 

For  the  reasons  set  out  in  the 
precmible,  Titie  46,  Chapter  L  of  the 
Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 
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PAIIT4-(AMEN0ED] 

1-2.  The  authority  dtatioii  for  Part  4  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C  1231.  43  U.S.C.  1333:  46 
use.  103,  2306,  6101. 9301. 6306.  50  U.S.C 
198:  49  CFR  1.46,  except  subpart  4.40  for 
which  the  authority  is:  49  U.S.C.  lfl03(aMlHE): 
46  CFR  1.46. 

3.  Subpart  AM  is  amended  by  adding 
9  9  4.03-2. 4.03-4. 4.03-5.  and  4.03-fl  to 
read  as  fbllows: 


§4.03-2   Serfeusi 

The  term  "serious  marine  incident" 
includes  the  following  evenU  involving 
a  commefdal  vessel: 

(a)  Any  marine  casualty  as  defined  in 
94.03-1  of  this  part  which  results  in  any 
of  the  following: 

(1)  One  or  more  deaths; 

(2)  An  injury  to  a  aewmember, 
passenger,  or  other  person  which 
requires  professional  medical  treatment 
beyond  Srst  aid.  and  in  the  case  of  a 
person  employed  aboard  a  commercial 
vessel  which  renders  the  crewmember 
imfit  to  perform  routine  or  emergency 
vessel  duties; 

(3)  Damage  to  property,  as  defined  in 
9  4.06-l(f)  of  tibis  part,  in  excess  of 

$100.00(k 

(4)  Actual  or  constructive  total  loss  of 
any  vtmel  snb|ect  to  inspection  under 
46  U.&C  3301;  or 

(5)  Actual  or  constructive  total  loss  of 
any  self-propelled  vessel  not  subject  to 
inspection  under  46  U.S.C.  3301.  of  100 
GT  or  more. 

(b)  A  discharge  of  oil  of  10.000  gallons 
or  more  into  the  navigable  waters  of  the 
United  States,  as  defined  in  33  U.S.C 
1321,  whether  or  not  resulting  from  a 
marine  casualty. 

(c)  A  discharge  of  a  reportable 
quantity  of  a  hazardous  substance  into 
tiie  navigable  waters  of  the  United 
States,  or  a  release  of  a  reportable 
quantity  of  a  haxardous  substance  into 
the  environment  (rf  die  United  States, 
whether  or  not  resulting  from  a  marine 
casualty. 


i4M-4 


opacoy  Hivuivwu  ■•  ■ 
or 


injured  to  the  degree  specified  in  94J)3- 
2  of  this  part 


|4J»-S 

The  term  "medical  facility"  means  an 
American  hospital  clinic,  physician's 
office,  or  laboratory,  where  blood 
samples  can  be  collected  according  to 
recognized  professional  standards  and 
urine  samples  can  be  collected 
consistent  with  46  CFR  16.301. 


The  term  "person  directly  involved  in 
a  marine  casualty  or  serious  marine 
incident"  is  a  person  who  supervises, 
performs  assigned  duties  in  connection 
with,  or  otherwise  actively  participates 
in.  any  vessel  operation  or  any  activity 
occurring  aboard  a  vessel  which  is  a 
significant  factor  in  the  events  leading  to 
or  causing  a  casualty  or  serious  marine 
incident.  The  term  "person  directly 
involved  in  a  marine  casualty  or  serious 
marine  inddent"  also  includes  any 
individual  serving  aboard  a  commercial 
vessel  who  is  fetally  injured  or  who  is 
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The  term  "qualified  medical 
personnel"  means  a  physician, 
physician's  assistant,  nurse,  emergency 
medical  technician,  or  other  person 
authorized  under  State  or  Federal  law  to 
collect  blood  and  urine  specimens. 

4.  Section  4.0S-1  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

94M-1   Neieeof 


(e)  faifury  which  requires  professional 
medical  treatment  beyond  first  aid  and. 
in  the  case  of  a  person  employed  on 
board  a  commercial  vessel  wfaidi 
renders  the  crewmember  unfit  to 
perform  routine  or  emergency  vessel 

duties. 

•       •        •        •       • 

5.  A  new  Supart  4j0e  is  added  to  read 
as  follows: 
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o(  the  marine 


(A)  All  ooounerdal  vessels. 

(1)  FoUowii^  the  occurrence  of  a 
marine  cawalty.  a  discharge  of  oil  into 
the  navigable  waten  of  the  United 
States,  a  discharge  of  a  hazardous 


substance  into  the  navigable  waters  of 
the  United  States,  or  a  release  of  a 
hazardous  substance  into  the 
environment  of  the  United  States,  the 
marine  employer  shall  make  a  timely, 
good  faith  determination  as  to  whether 
the  occurrence  currently  is,  or  is  lilcely 
to  become,  a  serious  marine  incident. 

(2)  When  it  is  determined  that  a 
casualty  or  incident  has  occurred  that 
meets,  or  is  likely  to  meet  the  criteria  in 
9  4.03-2.  the  marine  employer  shall  take 
all  practicable  steps  to  assure  that  any 
person  directly  involved  in  the  casualty 
or  incident  is  transported  to  a  medical 
facility  or  to  qualified  medical  personnel 
for  the  purpose  of  obtaining  blood  and 
urine  samples  as  soon  as  possible,  or  to 
transport  qualified  medical  personnel  to 
the  vessel  for  tfie  same  purpose  as  soon 
as  possible,  when  it  is  feasible  to  do  so 
within  24  hours  after  the  incident.  This 
requirement  shaU  not  be  construed  to 
inhibit  tfiose  vessel  personnel  required 
to  be  tested  from  performing  duties  in 
the  aftermath  of  a  serious  marine 
incident,  when  such  performance  is 
necessary  for  the  preservation  of  life  or 
property,  or  the  protection  of  the 
eniironment 

(3)  The  marine  employer  shall  ensure 
that  a  blood  and  urine  sampling  and 
shipping  kit  meeting  the  requirements  of 
9  4.06-30  of  this  part  is  readily  available 
for  use  following  serious  marine 
incidente.  The  sampling  and  shipping  kit 
need  not  be  maintained  aboard  each 
vessel  if  it  can  be  made  available  for 
sampling  at  a  medical  facility  or  by 
qualified  medical  persoimel  within  24 
hours  from  the  time  of  the  occurrence  of 
the  serious  marine  incident 

(4)  The  marine  employer  shall  ensure 
that  all  employees  serving  aboard 
vessels  are  fully  indoctrinated  in  the 
requiremente  of  this  subpart  and  that 
appropriate  licensed  vessel  personnel 
are  trained  as  necessary  in  the  practical 
applicatioiu  of  these  requiremente. 

(5)  The  marine  employer  shall  submit 
the  following  information  on  Form  CG- 
2692B  (Toxicological  Sampling  Report) 
to  the  Coast  Guard  after  a  serious 
marine  incident: 

(i)  Name  of  vessel  official  number, 
date  and  location  of  serious  marine 
incident 

(ii)  Names  and  other  identifying  data 
for  each  person  directly  involved  in  the 
serious  marine  incident 

(iii)  Exact  information  concerning 
location  and  duties  of  each  person 
directly  involved  at  the  time  of  the 
serious  marine  incident. 

(iv)  Whether  or  not  sampling  or 
testing  was  conducted.  If  not  an 
explanation  concerning  why  sampling  or 
testing  was  not  conducted. 
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(v)  The  names  and  other  identifying 
data  for  each  person  from  whom  urine 
or  blood  samples  are  obtained  or  who 
undergoes  breath  testing. 

(vi)  Location  of  sampling  or  testing, 
either  aboard  vessel  or  ashore.  If  ashore 
at  a  medical  facility,  name  and  address 
of  facility. 

(vii)  Type  of  sampling  or  testing 
conducted.  If  breath  alcohol  test  was 
conducted  aboard  vessel,  specific 
results  of  the  test. 

(viii)  Identification  of  medical  or 
vessel  personnel  conducting  sampling  or 
testing. 

(ix)  Identification  of  medical  or  vessel 
personnel  witnessing  sampling  or 
testing. 

(x)  Exact  disposition  of  all  blood  or 
urine  samples  following  sampling  (i.e. 
information  concerning  shipment  to 
laboratory). 

(6)  Following  a  serious  marine 
incident,  the  Form  CG-2692B  shall  be 
submitted  as  soon  as  possible  to  the 
Officer  in  Charge,  Marine  Inspection 
(OCMI),  at  the  port  in  which  the  incident 
occurred  or  nearest  the  port  of  first 
arrival.  When  blood  or  urine  sampling  is 
conducted,  a  copy  of  the  form  shall  be 
forwarded  to  the  designated  laboratory 
with  the  samples. 

(b)  Inspected  vessels  certificated  for 
ocean  or  overseas  routes. 

(1)  When  a  serious  marine  incident 
occurs  involving  an  inspected  vessel 
certificated  for  unrestricted  ocean 
operations  or  involving  an  inspected 
vessel  certificated  for  a  restricted 
overseas  route,  and  it  does  not  appear 
feasible  to  transport  involved  personnel 
to  a  medical  facility  or  to  quahfied 
medical  personnel  within  24  hours,  the 
marine  employer  shall  ensure  that  urine 
samples  are  collected  and  breath  tests 
administered  on  board  the  vessel  as 
soon  as  possible  for  any  person  directly 
involved  in  the  casualty  incident.  Breath 
testing  and  urine  sampling  shall  be 
conducted  in  accordance  with  the 
procedures  outlined  in  99  4.06-15  and 
4.06-20  of  this  part. 

(2)  When  a  person  directly  involved  in 
a  serious  marine  incident  cannot  be 
transported  to  a  medical  facility  or  to 
qualified  medical  personnel,  and  the 
person  is  unconscious  or  otherwise 
imable  to  indicate  consent  in  providing 
urine  samples  or  participate  in  breath 
testing,  the  marine  employer  is  not 
required  to  attempt  to  conduct  breath 
testing  or  to  obtain  urine  samples  on 
board  the  vessel. 

§4.06-5    Responsibilities  of  persons 
directly  involved  In  serious  marine 
incidents. 

(a)  Any  individual  employed  aboard 
any  vessel  on  which  an  individual  is 


required  by  law  or  regulation  to  be 
licensed,  certificated,  or  documented 
under  Subpart  B  of  this  chapter,  who  is 
determined  to  be  directly  involved  in  a 
serious  marine  incident  by  their  marine 
employer  or  a  law  enforcement  officer, 
shall  provide  a  blood,  urine,  or  breath 
sample  when  directed  to  do  so  by  a 
marine  employer  or  law  enforcement 
officer. 

(b)  Under  9  16.110  of  this  chapter,  any 
individual  employed  aboard  any  vessel 
on  which  an  individual  is  required  by 
law  or  regulation  to  be  licensed, 
certificated,  or  documented,  is  deemed 
to  have  given  his  or  her  consent  to 
toxicological  sampling  following  serious 
marine  incidents.  No  individual  may  be 
forcibly  compelled  to  provide  blood, 
urine,  or  breath  samples,  however, 
refusal  or  failure  to  submit  to  sampling 
is  considered  a  violation  of  regulation 
and  will  subject  the  individual  to 
suspension  and  revocation  proceedings 
under  Part  5  of  this  chapter,  and/ or 
termination  of  employment 

S  4.06-10  Blood  and  urine  sample 
collection  at  a  medical  faculty  or  by 
qualified  medical  personneL 

(a)  When  obtaining  blood  and  urine 
samples  imder  this  subpart,  the  marine 
employer  shall  comply  with  the 
requirements  of  this  subpart  and  shall 
ensure  that  the  collection  process  is 
supervised  by  either  qualified  medical 
personnel  fit)m  the  medical  facility,  the 
marine  employer,  a  law  enforcement 
officer,  or  the  marine  employer's 
representative. 

(b)  When  urine  samples  are  collected 
at  a  medical  facility  or  by  qualified 
medical  personnel,  the  marine  employer 
shall  ensure  that  the  collection 
procedures  specified  in  46  CFR  16.301 
are  followed  to  the  extent  practicable. 
Certification  of  the  sampling  process 
and  documentation  of  the  chain  of 
custody  shall  be  accomplished  through 
proper  completion  of  applicable  portions 
of  the  Form  CG-26g2B  (Toxicological 
Sampling  Report). 

(c)  When  compliance  with  any 
procedure  specified  in  46  CFR  16.301  is 
not  feasible,  the  marine  employer  shall 
provide  an  explanation  of  the 
circimistances  on  the  Form  CG-2692B. 

(d)  Blood  samples  shall  only  be  drawn 
by  quahfied  medical  personnel.  The 
marine  employer  shall  ensiue  that  the 
following  procedures  are  observed  after 
collection  of  blood  samples: 

(1)  The  individual  providing  the 
sample  and  the  person  supervising  the 
process  shall  keep  the  blood  specimen 
in  view  at  all  times  prior  to  the  sample 
being  sealed  and  labeled.  If  the 
specimen  is  transferred  to  a  second 
container,  the  person  supervising  the 


process  shall  request  that  the  hidividual 
providing  the  sample  observe  the 
transfer. 

(2)  The  person  supervising  the  process 
shall  request  that  the  individual  witness 
the  sealing  of  the  blood  specimen  tube 
with  evidence  tape  placed  over  the  cap 
and  down  the  sides.  The  individual  shall 
also  be  requested  to  initial  the  blood 
specimen  tube  and  to  witness  the 
labeling  of  the  tube.  The  person 
supervising  the  process  shall  label  the 
tube  with  the  time  and  date,  the 
individual's  full  name,  and  specimen 
number  if  assigned. 

(3)  Certification  of  the  sampling 
process  and  documentation  of  the 
transfer  of  the  chain  of  custody  of  blood 
samples  must  be  accomplished  through 
proper  completion  of  the  Form  CG- 
2692B  (Toxicological  Sampling  Report). 

(e)  The  marine  employer  shall  ensure 
that  blood  samples  are  prompdy 
shipped  to  the  designated  laboratory 
following  collection  in  accordance  with 
procedures  outlined  in  46  CFR  4.06-30, 
and  that  urine  samples  are  shipped 
according  to  46  CFR  16.301. 

(f)  In  the  case  of  an  injured  individual 
from  whom  samples  are  required,  the 
marine  employer  shall  request  that  the 
treating  medical  facility  obtain  the 
necessary  samples.  If  an  injured 
employee  is  unconscious  or  otherwise 
unable  to  indicate  consent  to  the 
sampling  procedure,  and  the  medical 
facility  declines  to  obtain  a  blood 
sample  after  having  been  advised  of  the 
requirements  of  this  subpart,  the  marine 
employer  shall  immediately  notify  the 
nearest  Coast  Guard  Officer  in  Charge 
of  Marine  Inspection  (OCMI). 

(g)  Nothing  in  this  subpart  shall  be 
construed  as  limiting  the  discretion  of 
qualified  medical  personnel  to 
determine  whether  drawing  a  blood 
sample  is  neither  medically  acceptable 
or  advisable. 

9  4.06-15    TesUnQ  wNh  ivIdewMsl  breath 
testing  devices  (EBTs). 

(a)  All  inspected  vessels  certificated 
for  unrestricted  ocean  routes,  and  all 
inspected  vessels  certificated  for 
restricted  overseas  routes,  are  required 
to  have  on  board  at  all  times  an 
evidential  breath  testing  device  (EST). 
EBTs  must  be  selected  from  among 
those  listed  on  the  Conforming  Producto 
List  of  Evidential  Breath  Measurement 
Devices  amended  and  pubUshed 
periodically  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA). 
Department  of  Transportation. 

(b)  The  marine  employer  shall  ensure 
that  evidential  breath  measurement 
devices  are  maintained  and  calibrated 
through  the  use  of  a  unit  listed  on  the 
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NHTSA  Confonning  Products  List  of 
Calibrating  Units  for  Breath  Alcohol 
Testers.  The  marine  employer  shall 
ensure  that  calibration  is  performed 
with  sufficient  frequency  to  ensure  the 
accuracy  of  the  device,  but  not  less 
frequently  than  provided  for  in  the 
manufacturer's  instructions. 

(c)  The  marine  employer  shall  ensure 
that  breath  testing  is  conducted  through 
the  use  of  an  approved  testing  device. 
Breadi  testing  must  only  be  conducted 
by  a  person  trained  and  qualified  to 
operate  the  breath  measurement  device, 
l^e  marine  employer  shall  ensure  that 
appropriate  vessel  personnel  receive 
formal  instruction  in  the  following 
subject  areas  prior  to  being  considered 
qualified  operators  of  breath  testing 
devices: 

(1)  The  effects  of  alcohol  on  the  body, 
including  absorption,  distribution,  and 
elimination  phases. 

(2)  Scientific  concepU  and  technology 
of  breath  testing  as  a  means  for 
determining  blood  alcohol  concentration 
in  the  human  body,  as  well  as 
theoretical  and  practical  qualities  of  the 
particular  breath  testing  device  selected 
by  the  marine  employer. 

(3)  Practical  laboratory  exercises 
involving  the  operation  and  calibration 
of  the  sMscted  testing  device. 

(d)  The  marine  employer  shall  ensure 
that  operators  of  breath  testing  devices 
receive  periodic  refresher  training 
foUowing  their  initial  qualification. 

(e)  The  marine  employer  shall  ensure 
diat  breath  testing  is  conducted  in 
acoordanoe  with  procedures  specified 
by  tlie  manufacturer  of  the  testing 
device,  consistent  with  sound  tedmical 
judgment,  and  shall  include  appropriate 
restrictions  on  ambient  air  temperature. 

(f)  If  a  test  indicates  a  BAG  of  i)2  or 
more,  the  individual  must  be  tested 
again  after  the  expiration  of  a  period  of 
15  minutes,  in  order  to  ensure  that  the 
test  has  properly  measured  the  alcohol 
content  of  deep  lung  air. 

(g)  Because  of  the  inherent  limitations 
of  instrumentation,  any  indicated  breath 
test  result  of  less  than  .02  percent  is 
deemed  a  negative  test 

i*M-»   Urine  sample  eoieetlon  by  ifM 


(a)  When  urine  samples  are  collected 
by  the  marine  employer,  the  marine 
employer  shall  ensure  that  the  collection 
procedures  specified  by  46  CFR  lOJOl 
are  followed  to  the  extent  practicable. 
Certification  of  the  sampling  process 
and  documentation  of  the  transfier  of  the 
chain  of  custody  shall  be  accomplished 
through  the  proper  completion  of 
applicable  portions  of  the  Form  CG- 
2602B  (Toxicoiogical  SampUf^  Report). 


(b)  When  compliance  with  any 
procedure  specified  by  46  CFR  16.301  is 
not  feasible,  the  marine  employer  shall 
provide  an  explanation  of  the 
circumstances  on  the  Form  CG-2e82B. 

(c)  The  marine  employer  shall  ensure 
that  mine  samples  are  promptly  shipped 
to  the  designated  laboratory  as  soon  as 
the  vessel  reaches  a  location  from  which 
the  requirements  of  46  CFR  16.301  may 
be  satisfied. 

{  4.0^29   Sample  coiecllon  in  Incidents 
Invotving  fataMlae. 

(a)  In  the  case  of  a  fatality  occurring 
to  the  covered  employee  of  a  marine 
employer  as  a  result  of  a  marine 
casualty,  body  fluid  samples  must  be 
obtained  from  the  remains  of  the 
employee  for  chemical  testing,  if 
practicable  to  do  so  at  an  appropriate 
medical  facility.  To  ensure  that  samples 
are  obtained  in  a  timely  manner,  the 
marine  employer  shall  notify  the 
appropriate  local  authority,  sudi  as  the 
coroner  or  medical  examiner,  as  soon  as 
possible,  of  the  fatality  and  of  the 
requirements  of  this  subpart  The  marine 
employer  shall  make  available  the 
sampHnw  and  shipping  kit  and  request 
that  thelocal  authority  assist  in 
obtaining  die  necessary  body  fluid 
samples.  The  marine  employer  shall  also 
seek  the  assistance  of  the  custodian  of 
the  remains,  if  a  person  other  than  the 
local  authority. 

(b)  If  the  local  authority  or  custodian 
of  the  remains  declines  to  cooperate  in 
obtaining  the  necessary  samples,  the 
marine  employer  shall  immediately 
notify  the  nearest  Coast  Guard  Officer 
in  Charge  of  Marine  Inspection  (OCMI) 
with  the  pertinent  information. 
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(a)  As  a  minimum,  a  toxicoiogical 
sampling  and  shipping  kit  must  have: 

(1)  Sbc  (06)  4  ounce  plastic  urine 
specimen  botUes  witii  tight  fitting  screw- 
type  lids, 

(2)  Twelve  (12)  10  milliliter  evacuated 
blood  specimen  tubes  containing 
potassium  oxalate  and  sodium  fluoride 
for  sterile  preservation, 

(3)  A  cardboard  box  suitable  for 
shipping,  measuring  approximately  11 
inches  x  8  inches  x  11  inches,  which 
contains  an  inner  styrofoam  liner, 

(4)  A  sealable  quart  can  for  ice, 

(5)  A  roll  of  evidence  tape  or  other 
appropriate  moisture-resistant  stick-on 
labels  for  mfirltioa  specimen  bottles  and 
tubes,  and. 

(6)  A  set  of  Forms  CG-2e9eB  in 
triplicate,  and 

(7)  A  saalable  plastic  bag  for 
protectioa  of  forms  or  documents  being 
placed  in  die  shipping  box. 


(8)  A  3-tube  styrofoam  blood  sample 
mailer. 

(b)  The  marine  employer  shall  ensure 
that  blood  samples  collected  at  a 
medical  facility  or  by  qualified  medical 
personnel  are  shipped  in  a  cooled 
condition  by  pre-paid  air  freight  (or 
other  means  adequate  to  ensure  delivery 
within  twenty-four  (24)  hours]  to  a 
designated  laboratory. 

(c)  Urine  samples  need  not  be  shipped 
in  a  cooled  condition  by  overnight 
delivery.  The  marine  employer  shall 
ensure  that  urine  samples  are  shipped 
by  the  next  most  expeditious  means 
available. 

(d)  The  marine  employer  shall  ensure 
that  the  shipping  kit  containing  blood  or 
urine  samples  is  securely  sealed  with 
tape  and  ^aU  sign  and  date  across  the 
tape. 

(e)  The  marine  employer  shall  ensure 
diet  a  copy  of  form  CG-2692B, 
completed  in  accordance  with  {  4.06- 
l(a)(S).  if  forwarded  in  the  shipping  kit 
along  with  blood  or  urine  samples. 

(f)  Samples  shall  be  shipped  to  a 
laboratory  approved  by  the  Department 
of  Health  and  Human  Services. 
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Each  laboratory  will  provide  prompt 
analysis  of  samples  collected  under  this 
subpart  consistent  with  the  need  to 
develop  all  relevant  information  and  to 
produce  a  complete  analysis  report  A 
urine  sample  which  indicates  the 
presence  of  a  dangerous  drug  at  a  level 
equal  to  or  exceeding  the  levels 
established  by  46  CFR  16.301  is 
considered  a  positive  indication  of  prior 
drug  use  by  the  individual  providing  the 
sample.  A  blood  sample  indicating  any 
concentration  of  alcohol  is  considered  a 
positive  indication  of  prior  alcohol  use 
by  the  individual  providing  the  sample. 
Analysis  resulte  which  indicate  the 
presence  of  alcohol  or  drugs  shall  not  be 
construed  by  themselves  as  constituting 
a  finding  of  the  probable  cause  of  a 
serious  marine  incident 

S4.06-40   Reporting  and  review  of  resuNs. 

The  reporting  and  review  of  the 
results  of  urine  tests  for  drug  use  shall 
proceed  as  provided  by  46  CFR  16.301. 

f  4M-4S   Employee  AseMance  Programs 
(EAPs) 

The  marine  employer  shall  follow  the 
requirements  of  40  CFR  16.310.  which 
concern  employee  assistance  programs 
and  rehabilitetion. 

PART  5-(  AMENDED] 

6.  The  authority  citation  for  Part  5 
continues  to  read  as  foUowr. 
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Authority:  46  VS.C  7101.  7301.  and  7701:  SO 
U.S.C.  198;  40  CFR  1.46(b). 

7.  In  §  5.569  add  to  Table  5.569  the 
following  new  offense  after 
Incompetence: 

§  5.569    SetocMoo  of  an  appropriate  order. 

•        *        •        *        • 

Table  5.509— Suggested  Range  of  an 
Appropriate  Order 


TypaofoMariM 

Range  ol 
order  fin 

•              •              •              • 

Violation  of  Regulation:         * 

FtthJi*   to   submil    to   required 

• 
12-24 

•             •             •             • 

• 

a.  A  new  Part  16  is  added  to 
Subchapter  B  to  read  as  follows: 

PART  1»-CHEMICAL  TESTING 

Subpart  A— General 

16.101    PupoM  of  r^uiations. 

16.105    Definitions  of  terms  used  in  diis  part 

16.110    Implied  consent 


Subpart 


CliMiitesI  T#stin9 


16.201    Applicatioii. 

16.206    Events  raquiriog  diemical  testing. 

16.210    Required  random  sampling  programs. 

SubpMlC-Standards 

16.301    HHS  guidelines. 

16J05    General. 

16.310    Employee  Assistance  ftogram  (EAP). 

Authority:  46  U.S.C.  n03. 3306. 7101. 7301. 
and  7701: 49  CFR  1.4e(b). 


Subpwt 

S 16-101    PurpoaeolregulatkMis. 

(a)  The  intent  of  the  regulations  in  diis 
part  is  to  provide  a  means  to  minimize 
the  use  of  dangerous  drugs  by  merchant 
marine  personnel  and  to  promote  a  drug 
free  and  safe  work  environment 

(b)  The  Fegulatioos  in  this  part 
delineate  the  minimum  standards, 
procedures,  and  means  necessary  to  test 
for  the  use  of  dangerous  drugs. 

(c)  Nothing  in  this  part  is  intended  to 
limit  an  employer's  ability  to  set  lawful 
standards,  procedures  or  means  of 
testing  employees  for  the  use  of 
dangerous  drugs  in  excess  of  the 
requirements  contained  in  this  Part 

S16.10S    DeWwWowsoHenmMaedtelWs 
part. 

"Chemical  Test"  means  a 
scientifically  recognized  test  which 
analyzes  an  individuars  breath,  blood. 
urine,  and/or  saliva  for  evidence  of 
dangerous  drug  and/or  alcohol  use. 


"Dangerous  Drug"  means  a  narcotic 
drug,  controlled  substance,  or  marijuana 
(as  defined  in  section  102  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  (21  U.S.C.  802)). 

"Dangerous  Drug  Level"  means  the 
amount  of  traces  of  dangerous  drugs  or 
their  metabolites  in  an  individual's 
breath,  blood,  urine,  and/or  saliva. 

"Preemployment  Testing  Program" 
means  a  preemployment  testing  program 
which  is  sponsored  and  administered  by 
an  employer  or  sponsoring  organization. 

"Random  Sampling  Program"  means  a 
random  sampling  program  which  is 
sponsored  and  administered  by  an 
employer  or  sponsoring  organization, 
and  satisfies  die  criteria  contained  in 
Subpart  B  of  this  part 

"Sponsoring  Organization"  is  any 
company,  corporation,  association, 
union,  or  other  organization  with  which 
individuals  serving  in  the  marine 
industry,  or  their  employers,  are 
associated. 

"Urinalysis"  means  a  chemical  test  of 
an  individual's  urine  for  dangerous 
drugs. 

"Vessel  Owned  in  die  United  States" 
means  any  vessel  documented  or 
numbered  under  the  laws  of  the  Uiuted 
States;  and.  any  vessel  owned  by  a 
citizen  of  the  United  States  tliat  is  not 
documented  or  nnmbered  by  any  nation. 


916.110 

(a)  Any  individual  applying  for.  or 
acting  under  the  authority  of,  a  license,  a 
certificate  of  registry,  or  a  merchant 
mariners  docxmient  issued  under 
Subchapter  B  of  this  chapter  aRet  [the 
effective  date  of  this  rule],  is  deemed  to 
have  given  his  or  her  consent  to  testing 
as  required  by  this  part  Any  individual 
accepting  employment  on  board  any 
vessel  o%vned  in  die  United  States  on 
which  any  individual  is  required  by  law 
or  regulation  to  be  the  holder  of  a 
license,  certificate  of  registry,  or 
merchant  mariners  document  is  also 
deemed  to  have  given  his  or  her  consent 
to  testing  under  this  part 

(b)  Each  individual  subject  to 
paragraph  (a)  of  this  section  shall 
participate  in  testing  as  required  under 
conditions  set  forth  in  this  part,  in  Part  4 
of  this  chapter,  and  in  33  CFR  Part  95. 
Refusal  w  failure  to  participate  is 
consideied  a  violation  of  regulation  and 
will  subject  die  individual  to  suspension 
or  revocation  of  his  or  her  license, 
certificate,  or  document  under  the 
procedures  contained  in  Part  5  of  this 
chapter  and/or  termination  of 
employment 

(c)  When  an  individual  is  required  to 
be  tested  under  Part  4  of  this  chapter  or 
33  CFR  Part  96.  and  is  taken  to  a 
medical  fadlity  for  observation  or 


treatment  after  a  marine  casualty  or 
incident  that  individual  shall  be  deemed 
to  have  consented  to  the  release  to  the 
Coast  Guard  of  the  following: 

(1)  The  remaining  portion  of  any  body 
fluid  sample  taken  by  the  treating 
facility  within  24  hours  of  the  accident 
or  incident  that  is  not  required  for 
medical  purposes,  together  with  die 
medical  facility  record(8)  pertaining  to 
the  taking  of  such  sample; 

(2)  The  resulta  of  any  laboratory  teste 
conducted  by  or  for  die  treating  fadUty 
on  such  sample;  and 

(3)  The  identity,  dosage,  and  time  of 
administration  of  any  drugs 
administered  by  the  treating  facility 
prior  to  the  time  samples  were  taken  by 
the  treating  facility  or  prior  to  the  time 
samples  were  taken  in  compliance  with 
this  part 

(d)  Any  individual  who  is  required  to 
be  tested  under  Part  4  of  this  chapter  or 
33  CFR  Part  95,  is  deemed  to  have 
consented  to  removal  of  body  fluid  and/ 
or  tissue  samples  necessary  for 
toxicoiogical  analysis  from  die  remains 
of  the  individual  U  the  individual  dies 
within  12  hours  as  a  result  of  a  marine 
casualty. 

(e)  Nodiing  in  this  part  shall  be 
construed  to  aatfaorize  the  use  of 
physical  coercion  or  any  other 
deprivation  of  tiberty  in  order  to  compel 
chemical  testing. 

Subpart  B— Required  Chemical  TMlIng 

§16.201    AppHcaOon. 

The  regulations  in  this  Subpart  apply 
to: 

(a)  All  individuals  applying  for.  or 
acting  under  the  authority  of.  a  license,  a 
certificate  of  registry,  or  a  merdiant 
mariners  document  issued  under  this 
subchapter; 

(b)  All  other  individuals  employed  or 
applying  for  empfojrment  aboard  any 
vessel  owned  in  the  United  States  diet  is 
required  by  law  or  regulation  to  engage 
or  be  operated  by  an  individual  holding 
a  license,  certificate  of  registry,  or 
merchant  mariners  document;  and. 

(c)  All  employers  (1)  owning  or 
operating  vesseb  owned  in  the  United 
States  that  are  required  by  law  or 
regulation  to  engage  or  be  operated  by 
an  individual  hokfoig  a  license, 
certificate  of  re^stry,  or  merdiant 
mariners  document  or  (2)  owning  or 
operating  vessels  inspected,  or  subject 
to  inspection,  under  46  U.S.C  3301. 


§16.205   Evanis  requiring  4 
testing. 

(a)  Whenever  a  physical  examination 
is  required  for  an  individual  by  this 
subchapter,  a  urinaljrsis  must  be 
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included  as  a  part  of  the  physical 
examination.  If  a  physical  examination 
is  required  for  a  license  or  merchant 
mariners  document  application,  the      ■ 
applicant  shall  provide  the  results  of  the 
urinalysis  administered  as  part  of  the 
physical  examination  to  the  Regional 
Examination  Center.  For  those 
individuals  required  to  receive  physical 
examinations  on  a  more  frequent  basis, 
the  individual  shall  present  to  the 
Regional  Examination  Center  the  results 
of  all  required  urinalyses  for  the  past 
five  years  when  applying  for  license 
renewal. 

(b)  The  prospective  employer  of  an 
individual  applying  for  emplojrment 
aboard  any  vessel  owned  In  the  United 
States  that  is  required  by  law  or 
regulation  to  engage  or  be  operated  by 
an  individual  holding  a  license, 
certificate  of  registry,  or  merchant 
mariners  document,  shall  at  the  time  of 
application  require  the  applicant  to 
undergo  a  urinalysis. 

(c)  An  individual  to  whom  this 
subpart  applies  shall  submit  to  a 
chemical  test  when  directed  to  do  so 
under  Title  33  CFR  Part  95,  or  when 
directed  to  do  so  under  Part  4  of  this 
chapter. 

(d)  An  individual  who  has  been 
subject  to  a  random  sampling  program 
under  S  16.210  of  this  part,  and  who  has 
been  tested  under  that  program  is  not 
subject  to  the  provision  of  paragraphs 
(a)  and  (b)  of  this  section  provided: 

(1)  The  urinalysis  required  by 
paragraph  (a)  of  this  section  is  not  part 
of  a  physical  examination  for  issuance 
of  an  original  license  or  merchant 
mariners  document:  and, 

(2)  The  applicant  provides  satisfactory 
evidence  certifying  that  he  or  she  has 
been  continuously  subject  to  a  random 
sampling  program  meeting  the  criteria  of 
S  16.210  of  this  part  for  not  less  than  six 
months,  has  not  tested  positive  for 
unacceptable  dangerous  drug  levels,  has 
not  refused  to  participate  in  required 
chemical  tests,  and  has  been  tested 
within  the  past  six  months. 

(e)  Each  employer  shall  test  each 
employee  to  whom  this  subpart  appUes 
when  there  is  reasonable  suspicion  that 
the  employee  has  used  dangerous 
drug(s)  or  alcohol  in  violation  of  this 
part  and  33  CFR  Part  95.  At  least  two  of 
the  employee's  supervisors  shall 
substantiate  and  concur  in  the  decision 
to  test  an  employee  who  is  reasonably 
suspected  of  drug  or  alcohol  use.  At 
least  one  of  these  supervisors  shall  be 
trained  in  detecting  symptoms  of  drug 
and  alcohol  use.  The  decision  to  test 
must  be  based  on  a  reasonable  and 
articularable  belief  that  the  employee  is 
using  a  dangerous  drug  or  alcohol  on  the 
basis  of  physical  indications  of  probable 


use  (e.g.,  the  employee's  manner  of 
speech  or  physical  appearance). 

f1C210    ftoqulrad  random  sampMng 
pfograma. 

(a)  Employers  of  personnel  to  which 
this  subpart  applies  shall  provide  for  the 
chemical  testing  of  their  personnel  on  a 
random  basis  for  dangerous  drugs. 

(b)  Random  basis  means  that  every 
member  of  a  given  population  has  an 
equal  chance  of  selection  on  a 
scientifically  valid  basis.  Random 
selection  is  to  be  accomplished  through 
the  use  of  a  random-number  table  or 
computer  based,  random-number 
generator. 

(c)  The  employer  annually  shall  test 
on  a  random  basis  (a  percentage  of 
covered  employees  to  be  determined  up 
to  125  percent). 

(d)  All  crewmembers  on  the  following 
vessels  must  be  subject  to  testing  on  a 
random  basis: 

(1)  Inspected  vessels  and  vessels 
subject  to  inspection  under  46  U.S.C. 
3301; 

(2)  Uninspected  vessels  which  are 
required  by  law  or  regulation  to  engage 
or  be  operated  by  an  individual  holding 
a  license,  certificate  of  registry,  or 
merchant  mariners  document. 

(e)  An  individual  may  not  be  engaged 
or  employed,  including  self  employment, 
on  a  vessel  in  a  position  for  which  a 
license,  certiflcate  of  registry,  or 
merchant  mariners  document  is  required 
by  law  or  regulation  unless  all 
crewmembers  are  subject  to  a  random 
sampling  program. 

(f)  The  employer  shall  report  the 
results  of  positive  chemical  tests  to  the 
cognizant  Coast  Guard  Officer  in 
Charge,  Marine  Inspection. 

(g)  Employers  of  personnel  to  which 
this  Section  applies  shall  maintain 
records  of  the  results  of  their  random 
sampling  program  sufficient  to  satisfy 
the  requirements  of  S  ie.205(d).  These 
records  shall  be  maintained  for  a  period 
of  at  least  5  years  and  shall  be  made 
available,  upon  request,  to  persons 
tested  and  Coast  Guard  officials. 

Sub|»art  C— Standards 

1 19.301    HHSguMainas. 

Drug  testing  programs  subject  to  this 
regulation  shall  be  operated  consistent 
with  the  "Mandatory  Guidelines  for 
Federal  Workplace  Drug  Testing 
Programs"  published  by  the  Department 
of  Health  and  Human  Services  (53  FR 
1197a  April  11, 1988).  Terms  and 
concepts  referenced  In  this  part  shall 
have  the  same  meaning  as  in  those 
guidelines.  Where  the  guidelines  refer  to 
'Tcderal  agencies"  or  "the  agency."  this 
shall  mean  "the  employer"  for  the 


purpose  of  this  regulation.  This  part 
contains  requirements  for  drug  testing 
programs  in  addition  to  those  in  the 
HHS  guidelines.  Drug  testing  programs 
governed  by  the  regulation  shall  use 
only  drug  testing  laboratories  certified 
by  the  Department  of  Health  and 
Human  Services  under  the  guidelines. 
These  guidelines  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Headquarters,  Marine  Safety 
Council  (G-LRA-2/21),  Room  2110.  2100 
Second  Street  SW..  Washington.  DC 
20593-0001. 

Sia.306    QsfiaraL 

(a)  If  a  chemical  test  required  under 
{  16.205  of  this  part  determines  the 
existence  of  unacceptable  dangerous 
drug  levels  as  listed  in  the  HHS 
Guidelines,  the  individual  will  be 
presumed  to  be  a  user  of  dangerous 
drugs  and  any  license,  certificate  of 
registry,  or  merchant  mariners  document 
application  will  be  denied. 

(b)  If  a  chemical  test  required  under 
this  part.  Part  4  of  this  chapter,  or  33 
CFR  Part  95  determines  the  existence  of 
unacceptable  dangerous  drug  levels  as 
listed  in  the  HHS  Guidelines,  the 
individual  will  be  presumed  to  be  a  user 
of  dangerous  drugs.  Subject  to  the 
rehabilitation  options  of  S  16.310  of  this 
part,  an  individual  who  currently  holds 
a  license,  certificate  of  registry,  or 
merchant  mariners  document,  will  be 
subject  to  suspension  and  revocation  of 
his  or  her  license,  certificate,  or 
document  under  Part  5  of  this  chapter. 
An  individual  who  does  not  hold  a 
license,  certificate  of  registry,  or 
merchant  mariners  document  shall, 
subject  to  the  rehabilitation  options  of 

§  16.310  of  this  part,  be  removed  from 
the  vessel  or  denied  employment. 

(c)  If  a  chemical  test  required  under 
this  part,  Part  4  of  this  chapter,  or  33 
CFR  Part  95  determines  the  existence  of 
unacceptable  dangerous  drug  levels  as 
listed  in  the  !-IHS  Guidelines,  the 
individual  will  be  presumed  to  be  a  user 
of  dangerous  drugs  and  may  not  serve 
on  a  vessel  subject  to  this  part,  until: 

(1)  That  individual  is  rehabilitated,  if 
the  individual  is  not  a  holder  of  a 
license,  certificate  of  registry,  or 
merchant  mariners  document:  or 

(2)  That  individual  is  reissued  his  or 
her  Ucense,  certificate  of  registry,  or 
merchant  mariners  document,  if  the 
individual  is  a  holder  of  a  license, 
certificate  of  registry,  or  merchant 
mariners  document 

(d)  Regardless  of  the  rehabUitation 
options  specified  in  fi  16.310  of  this  part, 
if  a  chemical  test  required  under  this 
part.  Part  4  of  this  chapter,  or  33  CFR 
Part  95  determines  the  existence  of 


unacceptable  dangerous  drug  levels  as 
listed  in  the  HHS  Guidelines,  and  this  is 
the  individuals  second  confirmed 
positive  test,  the  individual  will  be 
presumed  to  be  a  user  of  dangerous 
drugs.  An  individual  who  currently 
holds  a  license,  certificate  or  registry,  or 
merchant  mariners  document,  shall  be 
subject  to  suspension  and  revocation  of 
his  or  her  license,  certificate,  or 
document  under  Part  5  of  this  chapter. 
An  individual  who  does  not  hold  a 
license,  certificate  of  registry,  or 
merchant  mariners  document  shall  be 
removed  from  the  vessel  or  denied 
employment 

§  16.310    Employe*  Assistance  Program 
(EAP). 

The  employer  shall  provide  an  EAP 
for  all  employees.  The  employer  may 
establish  the  EAP  as  a  part  of  its 
internal  personnel  services  or  the 
employer  may  contract  with  an  entity 
that  will  provide  EAP  services  to  an 
employee.  Each  EAP  must  include 
education  and  training  on  drug  use  for 
employees  and  the  employer's 
supervisory  personnel  and  an 
opportimity  for  rehabilitation,  as 
provided  below: 

(a)  EAP  rehabilitation  program 
(Option  1). 

(1)  Each  employer  shall  provide  one 
rehabilitation  opportunity  for  the 
following  employees: 

(i)  Each  employee  who  voluntarily 
enrolls  in  an  EPA: 

(ii)  Each  employee  who  is  identified 
as  a  dangerous  drug  user  through 
random,  periodic,  reasonable  cause,  or 
post  casualty  testing. 

(2)  Each  employer  shall  retain  or 
rehire  an  employee  who: 

(i)  Has  successfully  completed  his  or 
her  first  rehabilitation  program  after 
voluntary  enrollment  or  notification  to 
the  employee  that  he  or  she  has  failed  a 
drug  test; 

(ii)  Has  not  failed  a  drug  test  required 
by  the  employer's  drug  monitoring  plan 
for  employees  who  undergo 
rehabilitation;  and 


(iii)  Has  received  a  recommendation 
for  return  to  duty  as  a  result  of  that 
rehabilitation  program. 

(3)  Employees  who  are  identified  as 
having  used  dangerous  drugs  on  the  job 
are  not  required  to  be  afforded  an 
opportuni^  for  rehabilitation  or  to  be 
retained  or  rehired. 

(b)  EAP  rehabilitation  program 
(Option  2). 

(1)  Each  employer  shall  provide  one 
rehabilitation  opportunity  for  the 
following  employees: 

(i)  Eadh  employee  who  voluntarily 
enrolls  in  an  EAP; 

(ii)  Each  employee  who  is  identified 
as  a  dangerous  drug  user  through 
random  or  periodic  testing. 

(2]  Each  employer  shall  retain  or 
rehire  an  employee  who: 

(i)  Has  successfully  completed  his  or 
her  first  rehabilitation  program  after 
voluntary  enrollment  or  notification  to 
the  employee  that  he  or  she  has  failed  a 
random  or  periodic  drug  test; 

(ii)  Has  not  failed  a  drug  test  required 
by  the  employer's  drug  monitoring  plan 
for  employees  who  undergo 
rehabilitation;  and 

(iii)  Has  received  a  recommendation 
for  return  to  duty  as  a  result  of  that 
rehabilitation  program. 

(3)  Employees  who  are  identified  as 
having  specifically  used  drugs  on  the  job 
or  through  reasonable  cause  or  post 
casualty  testing  required  by  this  part  are 
not  required  to  be  afforded  an 
opportunity  for  rehabilitation  or  to  be 
retained  or  rehired. 

(c)  EAP  rehabilitation  program 
(Option  3). 

(1)  Each  employer  shall  provide  one 
rehabilitation  opportunity  for  each 
employee  who  voluntarily  enrolls  in  an 
EAP. 

(2)  Each  employer  shall  retain  or 
rehire  an  employee  who: 

(i)  Has  successfully  completed  his  or 
her  first  rehabilitation  program  after 
voluntary  enrollment;  and 

(ii)  Has  received  a  recommendation 
for  return  to  duty  as  a  result  of  that 
rehabilitation  program. 


(3)  Employees  who  are  identified  as 
having  used  dangerous  drugs  on  the  job 
or  through  testing  required  by  this  part 
are  not  required  to  be  afforded  an 
opportimity  for  rehabilitation  or  to  be 
retained  or  rehired. 

(d)  EAP  rehabilitation  program 
(Option  4). 

(1)  Each  employer  can  decide  its 
policy  concerning  whether  rehabilitation 
will  be  offered. 

(2)  Individuals  who  are  offered  an 
opportunity  for  rehabilitation  provided 
voluntarily  by  the  employer,  and  who 
wish  to  be  retained  or  rehired  to  their 
previous  or  similar  position,  should: 

(i)  Successfully  complete  his  or  her 
first  rehabilitation  program;  and 

(ii)  Receive  a  recommendation  for 
return  to  duty  as  a  result  of  that 
rehabilitation  program. 

(e)  EAP  education  program:  Each  EAP 
education  program  must  include  at  least 
the  following  elements:  Display  and 
distribution  of  informational  material; 
display  and  distribution  of  a  community 
service  hot-line  telephone  number  for 
employee  assistance;  and  display  and 
distribution  of  the  employer's  policy 
regarding  drug  and  alcohol  use  in  the 
workplace. 

(f)  EAP  training  program:  Each  EAP 
training  program  must  be  conducted 
annually  employer's  supervisory 
personnel.  The  training  program  must 
include  at  least  the  following  elements: 
The  effects  and  consequences  of  drug 
and  alcohol  use  on  personal  health, 
safety,  and  work  environment  the 
manifestations  and  behavioral  cues  that 
may  indicate  drug  and  alcohol  use  and 
abuse;  and  documentation  of  training 
given  to  employees  and  employer's 
supervisory  personnel.  EAP  training 
programs  for  employees  and  supervisory 
personnel  must  consist  of  at  least  60 
minutes  for  each  employee  and 
supervisor. 

Date:  June  30, 196& 
PjVYobI, 

Admiral.  U.S.  Coast  Guard.  Commandant 
[FR  Doc.  88-15137  Filed  7-7-«8:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  179 

Life  Estates  and  Future  Interests 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Final  rule. 

SUMMARY:  These  are  new  regulations  for 
the  administration  of  life  estates  and 
future  interests  in  Indian  land.  They  cite 
the  authorities  and  enunciate  the 
policies  and  procedures  which  are  to  be 
followed  in  such  administration. 
EFFECTIVE  DATE:  August  8, 1968. 
FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Piepenbrink,  Chief,  Branch  of 
Titles  and  Research,  Bureau  of  Indian 
Affairs.  Room  4520.  Main  Interior 
Building.  18th  and  C  Streets,  NW.. 
Washington.  DC;  Telephone  Number 
(202)  343-5473. 

SUPPLEMENTARY  INFORMATION:  Proposed 
regulations  were  published  in  the 
Federal  Register  (52  FR  29701).  on 
August  11, 1987. 

Several  comments  and  suggestions 
were  received  during  the  two-month 
comment  period.  Before  discussing 
speciHc  comments  received  in  response 
to  the  proposed  regulations,  a  common 
concern  needs  to  be  addressed.  The 
concern  is  that  the  regulations  will  limit 
the  ability  of  Indian  people  to  control 
the  disposition  of  their  land.  To 
reemphasize.  these  regulations  only 
apply  to  the  disposition  of  such  assets 
where  a  testator/testatrix  or  grantor  has 
not  made  provisions  for  their  disposition 
in  the  will  or  document  (such  as  an  inter 
vivos  conveyance  of  land)  creating  a  life 
estate  or  future  interest  in  the  real 
property.  Any  Indian  making  a  will  or 
disposing  of  interest  in  Indian  land  can 
avoid  the  application  of  these 
regulations  by  specifying  how  assets  are 
to  be  distributed  in  his  or  her  will  or  in 
the  conveyance  document. 

The  AUTHORITY  has  been  expanded 
to  include  96  Stat.  2515  which  pertains  to 
conveyance  of  land  within  the  Devils 
Lake  Reservation  in  North  Dakota. 

One  commentor  expressed  fear  that 
the  proposed  regulations  would  interfere 
with  the  administration  of  tribal  land 
assignments.  As  a  matter  of 
clarification,  a  sentence  has  been  added 
to  §  179.1  expressly  stating  that  these 
regulations  do  not  apply  to  any  use 
rights  assigned  by  tribes,  in  the  exercise 
of  their  jurisdiction  over  tribal  lands,  to 
tribal  members. 

To  avoid  any  confusion  in  meanings, 
the  defmition  of  "Contract  Bonus"  has 
been  added  to  S  179.2.  and  a  phrase  has 


been  added  clarifying  the  definition  of 
"Principal" 

The  language  of  fi  179.3  has  been 
changed  to  emphasize  that  the  rules  of 
life  estates  and  future  interests  of  the 
State  in  which  the  land  is  located  shall 
apply  on  Indian  land  only  in  the  absence 
of  Federal  law  or  Federally-approved 
tribal  law  to  the  contrary.  Four 
commentors  also  expressed  fear  that 
any  application  of  State  law  jeopardizes 
tribal  jurisdiction.  Again,  in  the  absence 
of  Federal  law  or  Federally-approved 
tribal  law  to  the  contrary.  State  laws  are 
frequently  employed  where  Federal 
Indian  property  rights  are  involved.  Thia 
is  supported  by  court  decisions.  To 
reemphasize  the  language  appearing  in 
the  preamble  to  the  proposed 
rulemaking  at  9  179.3,  "The  use  of  State 
law  to  the  extent  provided  herein,  does 
not  affect,  nor  does  it  imply  to  affect,  the 
sovereignty  and/or  jurisdiction  of 
Federally-recognized  Indian  tribes." 

Section  179.4  remains  the  same  with 
only  minor  editorial  changes. 

Two  commentors  suggested  that 
section  179.4  may  conflict  with  existing 
as  well  as  proposed  mineral  regulations. 
25  CFR  211.44(c)  and  225.46(c)  published 
in  the  Federal  RegiBter.  Volume  52,  No. 
203  at  39332  on  October  21. 1967.  If  these 
regulations  are  pvblished  as  a  final  rule 
before  the  proposed  mineral  regulations, 
it  has  been  recommended  that  the 
mineral  regulations  simply  reference  25 
CFR  Part  179.  This  would  eliminate  any 
possible  conflict. 

It  was  suggested  that  the  wording  "or 
by  application  of  State  law  the  (q>en 
Bune  doctrine  does  not  apply"  be 
eliminated  from  S  179.4,  since  all  States 
do  not  have  an  open  mine  law  and, 
where  they  do.  the  States  have  no 
jurisdiction  over  Indian  lands.  Because 
S  179.4  (a),  (b).  (c)  and  (d)  may  apply  to 
Indian  lands  in  those  States  where  "by 
application  of  State  law,  the  open  mine 
doctrine  does  not  apply."  it  is  imperative 
that  specific  reference  to  that  doctrine 
be  made  in  S  179.4.  With  regard  to  the 
jurisdiction  question,  the  use  or 
application  of  State  law  does  not  give 
rise  to  State  jurisdiction. 

Since  the  definition  of  "Contract 
Bonus"  has  been  added  to  9  179.2.  the 
language  of  9  179.4(b)  has  been 
shortened. 

Commenting  on  the  effect  of  9  179.4. 
one  individual  stated  thnt  life  tenants 
will  be  deprived  of  royalty  proceeds  and 
that,  unlike  non-Indian  life  tenants,  most 
Indians  are  needy  and  should  not  be 
deprived  of  such  mineral  income  for  life. 
In  addition,  the  same  commentor 
suggested  that  life  tenants  receive  all  of 
any  contract  bonus  below  a  certain 
arbitrary  monetary  limit,  with  any 
amount  exceeding  that  limit  to  be 


divided  equally  with  the  remainderman. 
In  response,  these  regulations  were 
drafted  with  the  intent  of  protecting  the 
property  rights  of  life  tenants  and 
remaindermen,  either  of  whom  may  be 
Indian,  and  are  promulgated  without 
regard  to  race,  business  expertise  or 
economic  need  of  either  party. 

Concern  was  expressed  by  another 
commentor  as  to  why  mineral  estates 
are  treeted  different  than  all  other 
natural  resource  estates  in  9  179.4(c)  in 
terms  of  income  distribution.  The  sale  of 
mioerals  generally  produce  periodic 
increases  in  principal,  whereas  the  sale 
of  other  types  of  natural  resources 
comprising  the  corpus  generally  result  in 
one-time  payments. 

It  was  suggested  that  "Column  2 — 
Annuity"  of  Tables  A(l)  and  A(2)  in 
section  179.5  is  extraneous  to  the  needs 
of  this  regulation.  The  column  has  been 
removed  and  the  language  of  9  179.5 
adjusted  accordingly. 

Section  179.6  remains  unchanged 
except  for  a  minor  editorial  change. 

In  addition  to  the  above,  concerns 
were  expressed  regarding  Bureau  of 
Indian  Affairs'  accountability  for 
income,  principal  and  investments  and 
ttie  limited  availability  of  estate 
planning  services.  Accounting 
procedures  for  the  investment, 
management  and  distribution  of 
proceeds  are  outside  of  the  scope  of  25 
CFR  Part  179.  However,  die 
accountability  for  proceeds  under  the 
supervision  and  management  of  the 
Bureau  is  undergoing  substantial 
improvement  with  the  development  of 
an  enhanced  Integrated  Records 
Management  System  (IRMS).  In  regard 
to  the  status  of  estate  planning  services 
which  are  recognized  as  supplemental  to 
these  regulations,  several  new 
initiatives  are  underway.  A  new  and 
comprehensive  manual  on  the  drafting 
of  wills  has  recently  been  prepared  by 
the  Department  of  the  Interior's  Office  of 
Hearings  and  Appeals  for  use  by  Bureau 
of  Indian  Affairs  personnel.  In  addition. 
the  Bureau  has  created  a  Task  Force  on 
Estate  Planning  and  Probate  in  a  further 
eHort  to  enhance  its  capabilities  and 
expertise  in  those  fields.  This  will 
include  the  preparation  of  procedural 
guidelines  in  life  estates  and  future 
interests. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601.  et  seq.]. 

The  Department  of  the  Interior  has 
determined  that  this  rulemaking  does 
not  constitute  a  major  Federal  action 
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significantly  affecting  the  quality  of  the 
human  environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environment  Policy  Act  of 
1969. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

This  rule  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

The  primary  author  of  this  document 
is  Howard  Piepenbrink.  Chief.  Branch  of 
Titles  and  Research,  Bureau  of  Indian 
Affairs,  Room  4520,  Main  Interior 
Building)  16th  and  C  Streets,  NW., 
Washington.  DC  20245;  Telephone 
Number  (202)  343-5473. 

List  of  Subjecto  in  25  CFR  Part  179 

Future  interests.  Indians — lands.  Life 
estates. 

For  the  reasons  set  out  in  the 
preamble.  Part  179  of  Title  25.  Chapter  I 
of  the  Code  of  Federal  Regulations  is 
added  as  set  forth  below. 

PART  179— UFE  ESTATES  AND 
FUTURE  INTERESTS 

179.1  Purpose,  scope,  and  information 
collection. 

179.2  Definitions. 

179.3  Application  of  State  law. 

179.4  Distribution  of  principal  and  income. 

179.5  Value  of  life  estates  and  remainders. 

179.6  Notice  of  termination  of  life  estate. 
Authority:  86  Stat.  530:  66  Stat.  744:  94  Stat 

537:  96  Stat.  2515:  25  U.S.C.  2.  9.  372.  373.  487. 
607,  and  2201-11. 

Cross  Reference:  For  regulations  pertaining 
to  income,  rents,  prorits,  bonuses  and 
principal  from  Indian  lands  and  the  recording 
of  title  documents  pertaining  thereto,  see 
Parts  150.  Land  Records  and  Title  Documents; 
l.SZ.  Issuance  of  Patents  in  Fee,  Certiricates  of 
Competency,  Removal  of  Restrictions,  and 
Sale  of  Certain  Indian  Lands:  162, 1.easing 
and  Permitting:  163,  General  Forest 
Regulations:  166,  General  Crazing 
Regulations;  169.  Rights-of-Way  over  Indian 
Lands;  170,  Roads  of  the  Bureau  of  Indian 
Ai^airs:  212,  Leasing  of  Allotted  Lands  for 
Mining;  213.  Leasing  of  Restricted  Lands  of 
Members  of  the  Five  Civilized  Tribes, 
Oklahoma,  for  Mining:  215,  Lead  and  Zinc 
Mining  Operations  and  Leases,  Quapaw 
Agency. 

9 179.1    Purpose,  scope,  and  information 
collection. 

(a)  These  regulations  set  forth  the 
authorities,  policy  and  procedures 
governing  the  administration  of  life 
estates  and  future  interests  in  Indian 
lands  by  the  Secretary  of  the  Interior. 
These  regulations  do  not  apply  to  any 
use  rights  assigned  by  tribes,  in  the 


exercise  of  their  jurisdiction  over  tribal 
lands,  to  tribal  members. 

(b)  These  regulations  do  not  contain 
information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

S  179.2    Definitions. 

"Agency"  means  an  Indian  Agency  or 
other  field  unit  of  the  Bureau  of  Indian 
Affairs  having  the  Indian  land  under  its 
immediate  jurisdiction. 

"Contract  Bonus"  means  cash 
consideration  paid  or  agreed  to  be  paid 
as  incentive  for  execution  of  the 
contract. 

"Income"  means  the  rents  and  profits 
of  real  property  and  the  interest  on 
invested  principal. 

"Indian  Land"  means  all  lands  held  in 
trust  by  the  United  States  for  individual 
Indians  or  tribes;  or  all  lands,  titles  to 
which  are  held  by  individual  Indians  or 
tribes,  subiect  to  Federal  restrictions 
against  alienation  or  encumbrance. 

"Principal"  means  the  corpus  and 
capital  of  an  estate,  including  any 
payment  received  for  the  sale  or 
diminishment  of  the  corpus,  as  opposed 
to  the  income. 

"Secretary"  means  the  Secretary  of 
the  Interior  or  authorized  representative. 

"Superintendent"  means  the 
designated  officer  in  charge  of  an 
Agency. 

9179J    Application  of  State  law. 

.  In  the  absence  of  Federal  law  or 
Federally-approved  tribal  law  to  the 
contrary,  the  rules  of  life  estates  and 
future  interests  in  the  State  in  which  the 
land  is  located  shall  be  applied  on 
Indian  land.  State  procedural  laws 
concerning  the  appointment  and  duties 
of  private  trustees  shall  not  apply. 

$179.4    Distribution  of  principal  and 
income. 

In  all  cases  where  the  document 
creating  the  life  estate  does  not  specify 
a  distribution  of  proceeds;  or  where  the 
vested  remainderman  and  life  tenant 
have  not  entered  into  a  written 
agreement  approved  by  the  Secretary 
providing  for  the  distribution  of 
proceeds;  or  where,  by  such  document 
or  agreement  or  by  the  application  of 
State  law,  the  open  mine  doctrine  does 
not  apply;  the  Secretary  shall: 

(a)  Distribute  all  rents  and  profits,  as 
income,  to  the  life  tenant. 

(b)  Distribute  any  contract  bonus  one- 
half  each  to  the  life  tenant  and  the 
remainderman. 

(c)  In  the  case  of  mineral  contracts, 
invest  the  principal,  with  interest 
income  to  be  paid  the  life  tenant  during 
the  life  estate,  except  in  those  instances 


where  the  administrative  cost  of 
investment  is  disproportionately  high,  in 
which  case  9  179.4(d)  shall  apply.  The 
principal  will  be  distributed  to  the 
remainderman  upon  termination  of  the 
life  estate. 

(d)  In  all  other  instances,  distribute 
the  principal  immediately  according  to 
the  formulas  set  forth  in  9  179.5, 
investing  all  proceeds  attributable  to 
any  contingent  remainderman  in  an 
account,  with  disbursement  to  take 
place  upon  determination  of  the 
contingent  remainderman. 

9179.5   Value  Of  Nfe  estates  and 


(a)  The  value  of  a  life  estate  shall  be 
determined  by  the  formula:  Value  of  Life 
Estate  =  P  X  L,  where  P  =  Value  of 
principal,  and  L  =  Life  estate  factor  for 
the  age  and  sex  of  the  life  tenant,  as 
shown  in  Column  2  on  Tables  A(l)  and 
A(2). 

(b)  The  value  of  a  remainder  shall  be 
determined  by  the  formula:  Value  of 
Remainder  =  P  x  R,  where  P  =  Value 
of  principal,  and  R  =  Remainder  factor 
for  the  age  and  sex  of  the  Ufe  tenant,  as 
shown  in  Column  3  on  Tables  A(l)  and 
A(2). 

Tabi^  A(1)— Singl£  Ljfe  Male,  6  Per- 
cent, Showing  the  Present  Worth 
OF  A  Life  Estate  Interest,  and  of  a 
Remainder  Interest 


(1>-A9e 

(2>-me 
esUrte 

Remain- 
der 

jj 

0.9305 
.96217 
.96170 
.96053 
.95905 
.95732 
.95540 
.95331 
.95195 
.94861 

.94598 
.94316 
.94019 
.93706 
.93391 
.93069 
.92746 
.92419 
.92069 
.91751 

.91403 
.91046 
.90678 
.90292 
.69684 
.69445 
.88972 
.68465 
.87925 
.87353 

.86750 
.86117 

0.06295 

1 

.03783 

2 

.03830 

3.... 
4.... 



.03947 
.04095 

5 „ 

.04268 

6 

.04460 

7 „ 

.04669 

8 

.04895 

9 

.05139 

10 

.05402 

11 

.05684 

12.. 
13.. 
14 



.05961 
.06292 

.06609 

IS 

.06931 

in 

.07254 

17.. 

.07581 

18 

.07911 

14 

.06249 

20 

.08597 

21 

.08954 

22 

.09328 

23 

.09702 

24  

.10116 

?«; 

.10555 

26.. 
27 

- 

.11028 
.11535 

28 

.12075 

29  „... 

.12647 

30 _ „ 

13250 

31 

13883 

25854 
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Table  A<1)— Single  Ijfe  Male,  6  Per- 
cent. Showing  the  Present  Worth 
OF  A  L»»=€  Estate  Interest,  and  of  a 
Remainder  Interest— Continued 


(i)-Ag« 


32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 

40. 
41. 
42. 
43. 


(2)— LH* 
•state 


45. 
46. 
47. 
48. 
49. 

50. 
51. 
52. 
53. 
54. 
55. 
56. 
57. 
58. 
59. 

60. 
61. 
62. 
63. 
64. 
65. 
66. 
67. 
68. 
69.. 

70.. 
71.. 
72.. 
73.. 
74.. 
75.. 
76. 
77.. 
76 .. 
79.. 

80.. 
81.. 
82. 
83.. 
84.. 
85.. 
86.. 
87. 
88.. 
89.. 

90. 
9t. 
92. 
93. 
94. 
95. 
96. 
97. 
96. 
99 


.85451 
.64752 
.64080 
.83256 
.82456 
.81622 
.86755 
.79654 

.78923 
.77960 
.76967 
.75644 
.74691 
.73806 
.72695 
.71552 
.70966 
.69198 

.67»97 
.66786 
J65660 

J64320 
J63060 
.61776 


.59131 
.57778 
.56417 

56062 

.53687 
.S23?1 
.60664 

.49585 
.48212 
.46836 
.45458 

.44077 
.42689 

.41294 
.39889 
.38474 
.37051 
.35624 
.34194 
.32761 
.31327 
.29895 
.28481 

.27098 
.25773 
.24527 
.23354 
.22217 
.21070 
.19955 
.18870 
.17822 
.16831 


(3)- 

Renian- 

der 


.14549 
.15248 
.15960 
.16746 
.17545 
.18378 
.19245 
.20146 

.21077 
.22040 
.23033 
.24059 

.2sioe 

.26192 
.27306 
.28448 
.29615 
.30609 

.32003 
.33216 


.35680 

.36940 
.38224 
.96634 
.40666 

.42222 
.43583 

.44948 
.46313 
.47679 
.48046 
.50415 
.51788 
.53164 
.54542 
.55823 
.57311 

.56706 
.60111 
.61526 
.62949 
.64376 
.65806 
.67239 
.68673 
.70105 
.71519 

.72902 
.74227 
.75473 
.76646 
.77783 
.78930 
.80045 
.81130 
.82176 
.83169 


15922 

.84078 

15097 

.84903 

14350 

85650 

13661 

.66319 

13061 

.66919 

12535 

.87465 

11996 

.88002 

11487 

.88513 

10999 

.89001 

10532 

89466 

Table  A(1)— Single  Life  Male.  6  Per- 
cent. Showing  the  Present  Worth 
OF  A  Life  Estate  Interest,  and  of  a 
Remainder  Interest— Continued 


(i)-Ag« 

(2)-Lil« 
estate 

(3)- 

Remaio- 

der 

100 _.... 

101 

inj>   

10087 
.09661 
.09250 
.06846 
06439 
06000 
.07471 
M7\% 
.05426 
.02630 

.80913 

nnevw 

90750 

103 

105^!"  ""'"""""~"'"""""""!"" 

106 

in7 

.91154 
91561 
.92000 
.92626 
93282 

1 06 

.94574 

109 

.97170 

Table  A(2>— Single  Life  Female.  6  Per- 
cent, Showing  the  Present  Worth 
OF  A  Life  Estate  Interest,  and  of  a 
Remainder  Interest 


(1>-Afle 

(2»-Li»e 
Mlata 

Remam- 
(ter 

0_.. 
1 



0.96383 

.97370 
S7372 

.97308 
.97217 
•7116 

.96853 
.96703 
.96641 

M366 

M176 

.95975 
.95784 
95543 

.85314 

.95076 
94829 
.94572 
94309 

.94081 
93724 
.93412 
.93065 
.90736 
.62375 
.91903 
.91591 
.91168 
.90725 
J0259 

.89773 
J6266 
A8733 
J8176 
.87593 

.86346 
.65667 

64996 
.84281 

.83536 
82764 

.81962 

0.04617 
JOBBX 

2..... 

3 

.02626 
.02692 

4 

.02783 

S 

.02690 

6 

7 

A 



inoii 

.03147 
03297 

9 

10 

— 

.03459 
.03635 

11... 
12... 
13... 
14 

.  .  .««...«.».»».»»  ..»»«...».» 

.03624 

.04025 
.04236 
.04457 

IS 

.04886 

16 

.04924 

17... 

in 

- ~ 

.05171 
.05428 

19... 

20... 
?1 

—•'•— 

.05697 

.06979 
06276 

22... 
23... 
?4 

-• - 

.06588 
.06915 
.07261 

?5 

.07625 

26... 
?7 



.06007 
08409 

?n 

06832 

29... 

30... 



.09275 
.09741 

31 

.10227 

32... 
33 



.10735 
11267 

34... 
35... 



.11804 
.12407 

36... 
37... 
38« 
39... 

~ 

.13015 
.13661 
.14313 
.15002 

40 

15719 

41... 
42... 
43... 



.16464 
17236 
.18038 

Table  A(2)— Single  Life  Female,  6  Per- 
cent, Showing  the  Present  Worth 
OF  A  Life  Estate  Interest,  and  of  a 
Remainder  Interest— Continued 


(i)-Age 

(2)-Ue 

•alal* 

Remairv 
der 

44 

.81131 
JB0268 
.79374 
.76448 
.77486 
.7o49fl 
.75476 

.74423 
.73339 
.72220 
.71062 
.60669 
M612 
.67320 
J6966 
.64622 
.63226 

.61803 
J0362 
.58671 
.57355 
.55603 
34211 
.52583 
.50624 
.49241 
.47540 

.45823 
.44066 
.42941 
.40667 

J7073 
.36307 
.33646 

jteii 

.30117 

.26466 
.26835 
.25439 
.23956 
.22441 
.21010 
.19674 
.16431 
.17285 
.16241 

.15X1 
.14470 
.13741 
.13103 
.12535 
.11906 
.11467 
.10906 
.10632 

.10067 
.09661 
.09250 
.06846 
.06436 
.08000 
.07471 
.06718 
.05426 
.02630 

.16669 

45 

.19731 

47 ~  '.      '""""""""""" 

.20626 
.21562 

4tt              ,,    ,   , 

.22512 

49     ._.. 

50 

51 _. 

.23502 

.24624 

.25577 

52 

53 

54 

55 

.26661 
.27786 

smat 

.30141 

56 

.31386 

57 

58  

.32680 
.34012 

59 „.. 

60 

61 „ 

62 

63 

64 

65 ......  

.35378 
.36774 

.38197 
.30648 
.41129 
.42645 
.44197 

66 

67 

.45786 
47417 

68 

69 ._. 

70 

.49076 
.50756 
.52460 

71 „  

.54177 

72 „  „. 

.55912 

73 

57659 

74 

75 .._.J 

76  „. 

77         

7B    

.56413 
.61167 
.62627 
.64663 
66454 

79 

80 

81 

«9     

.68189 
.69683 

.71511 
.73065 

63 _ 

66 

87 1!!!!ZZr'"!!ZZZ!!Z 

86..... - 

89 

90 _.. 

91 _ 

92 

93 

94 

.74561 
76044 
.77559 
.78990 
.80326 
.61569 
.82715 
.83759 

.84699 
.flfi.'iao 
.86259 
86897 

95 

97  .!ZZZZZ!!  !Z1"!!! 

96 

99 _„ 

100 

.87465 
M002 

.88513 
.69001 
89468 

.89913 

101 _ „ 

90339 

102 

103 

.90750 
91154 

104 

10S           

.91561 
.92000 

106 „ 

107 „ 

.92529 
.93282 
94574 

.97170 
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§  179.6    Notice  of  termination  of  life  estate. 

Upon  receipt  of  a  renunciation  of 
interest  or  notice  of  death  of  an  Indian 
or  non-Indian  who  died  possessed  of  a 
life  estate  in  Indian  land,  the 
Superintendent  having  jurisdiction  shall 
file  a  copy  of  the  renunciation  or  death 
certificate  or  other  evidence  of  death 
with  the  appropriate  Bureau  of  Indian 
Affairs'  Land  Titles  and  Records  Office 
for  recording. 
Ross  O.  Swimmer, 
Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  88-14710  Filed  7-7-88:  8:45  am) 

B«LUNG  CODE  4310-02-M 


BEST  COPY  AVAILABLE 


1988 


UMI 


Friday 
July  8,  1988 


Part  XI 


Department  of  the 
Interior 

Minerals  Management  Service 

Outer  Continental  Shelf;  Western  Gulf  of 
Mexico,  Oil  and  Gas  Lease  Sale  115; 
Notice 


lUflrHB 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
MINERALS  MANAGEMENT  SERVICE 

Outar  Continental  Sb«lf 

H«*t«m  Gulf  of  M«xico 

Oil  and  6a«  Laasa  Sala  115 

1.  Authority.   Thia  Notlca  la  publiahad  pursuant  to 
tba  Outar  Continantal  Shalf  (OCS)  Landa  Act  (43  D.S.C.  1331- 
1356  (1982)),  as  aaandad  by  tha  OCS  Landa  Act  Aaendaanta  of 
1985  (100  ^tat.  147),  and  tha  ra9Ulationa  laaued  tharcundar 
(30  CFR  Part  256) . 

2.  riling  of  Bida.   Saalad  bids  will  ba  racaivad  by 
tha  Raglonal  Diractor  (RO) ,  Gulf  of  Haxico  Ragion,  Minarals 
Nanagaaant  Sarvica  (MKS) ,  1201  Elawood  Par)c  Boulavard,  Naw 
Orlaans,  Louisiana  70123-2394.   Bids  aay  ba  dalivarad  in 
parson  to  that  address  durinq  normal  buainaaa  hours  (•  a.a. 
to  4  p.m.)  until  tha  Bid  Subaission  Daadlina  at  10  a.a. , 
August  30,  1988.  All  tiaaa  citad  in  this  Notica  rafar  to 
Cantral  Standard  Tiaa  (c.s.t.)  unlass  otharwiaa  statad.   Bids 
will  not  b«  accaptad  tba  day  of  Bid  Opaning,  August  31,  1988. 
Bida  racaivad  by  tha  RO  latar  than  tha  tlaa  and  data  spacified 
abova  will  ba  raturnad  unopanad  to  tha  biddars.   Bids  may  not 
ba  aodifiad  unlass  writtan  aodification  is  racaivad  by  tha  RD 
prior  to  10  a.a.,  August  30,  1988.   Bids  may  not  ba  withdra%m 
unlass  writtan  withdrawal  is  racaivad  by  tha  RO  prior  to 

8:30  a.B.,  August  31,  1988.   Bid  Opening  Tiaa  will  ba  9  a.n., 
August  31,  1988,  at  tha  Marriott  Hotel,  555  Canal  Street,  New 
Orleans,  Louisiana.   All  bida  aust  ba  subaittad  and  will  be 
conaidered  in  accordance  with  applicable  regulations  including 
30  CFR  Part  256.  Tha  list  of  restricted  joint  bidders  which 
applies  to  this  sala  appeared  in  tha  Federal  Register  at 
S3  FR  10570,  published  on  April  1,  1988. 

3.  Method  of  Bidding.   A  separate  bid  in  a  aealed 
envelope  labeled  "Sealed  Bid  for  Oil  and  Caa  Lease  Sale  115, 
(aap  nuaber,  aap  naae,  and  block  nuaber(s)),  not  to  be  opened 
until  9  a.a.,  c.s.t.,  August  31,  1988,*  aust  be  subaittad  for 
each  block  or  prescribed  bidding  unit  bid  upon.   For  those 
blocks  which  aust  ba  bid  upon  as  a  bidding  unit  (see  paragraph 
12) ,  it  is  racoaaended  that  all  nuabers  of  blocks  coaprislng 
the  bidding  unit  appear  on  the  sealed  envelope.   A  suggested 
bid  fora  appears  in  30  CFR  Part  256,  Appendix  A.   In  addition, 
the  total  aaount  bid  aust  be  in  whole  dollar  aaounts  (no 
cents) .   Biddars  aust  subait  with  each  bid  one-fifth  of  the 


cash  bonus,  in  cash  or  by  cashier's  check,  bank  draft,  or 
certified  check,  payable  to  the  order  of  the  U.S.  Departaent 
of  the  Interior — Minerals  Manageaent  Service.   No  bid  for  less 
than  all  of  the  unleased  portions  of  a  block  or  bidding  unit 
as  described  in  paragraph  12  will  be  considered.   Bidders  are 
advised  to  use  the  description  "All  the  Unleased  Federal 
Portion"  for  those  blocks  having  only  aliguot  portions 
currently  available  for  leasing. 

All  docuaents  aust  be  executed  in  conforaance  with  signatory 
authorizations  on  file.   Partnerships  also  need  to  subait  or 
have  on  file  in  the  Gulf  of  Mexico  regional  office  a  list  of 
signatories  authorized  to  bind  the  partnership.   Bidders 
subaitting  joint  bids  aust  state  on  the  bid  fora  the 
proportionate  interest  of  each  participating  bidder,  in 
percent  to  a  aaxinua  of  five  decimal  places  after  the  decinal 
point,  e.g.,  50.12345  percent.   Other  docunents  may  be 
required  of  bidders  under  30  CFR  256.46.   Bidders  are  warned 
against  violation  of  18  U.S.C.  1860,  prohibiting  unlawful 
combination  or  intiaidation  of  bidders. 

4.  Bidding  Systems.   All  bids  submitted  at  this  sale 
aust  provide  for  a  cash  bonus  in  the  anount  of  $25  or  aore  per 
acre  or  fraction  thereof.   All  leases  awarded  will  provide  for 
a  yearly  rental  payaent  of  $3  per  acre  or  fraction  thereof. 
All  leases  will  provide  for  a  ainimua  royalty  of  $3  per  acre 
or  fraction  thereof.  The  bidding  systems  to  be  employed  for 
this  sale  apply  to  blocks  or  bidding  units  as  shown  on  Map  2 
(see  paragraph  12).   The  following  bidding  systems  will  be 
used: 

(a)  Bonus  Bidding  with  a  12  1/2-Percent  Royalty. 
Bids  on  the  blocks  and  bidding  units  offered  under  this  system 
must  be  submitted  on  a  cash  bonus  basis  with  a  fixed  royalty 
of  12  1/2-percent. 

(b)  Bonus  Bidding  with  a  16  2/3-Percent  Royalty. 
Bids  on  the  blocks  and  bidding  units  offered  under  this  system 
aust  be  submitted  on  a  cash  bonus  basis  with  a  fixed  royalty 
of  16  2/ 3 -percent. 

5.  Eoual  ODDortunity.   Each  bidder  must  have 
submitted  by  the  Bid  Submission  Deadline  stated  in 
paragraph  2,  the  certification  required  by  41  CFR  60-1. 7(b) 
and  Executive  Order  No.  11246  of  September  24,  1965,  as 
amended  by  Executive  Order  No.  11375  of  October  13,  1967,  on 
the  Compliance  Report  Certification  Form,  Fora  MMS-2033 
(June  lSi85)  ,  and  the  Affirmative  Action  Representation  Form, 
Form  MMS-2032  (June  1985) .   See  the  Affirmative  Action 
paragraph  14(f)  under  "Information  to  Lessees." 
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6.  Bid  Opening.   Bid  opening  will  begin  at  the  Bid 
Opening  Tiae  stated  in  paragraph  2.  The  opening  of  the  bids 
is  for  the  sole  purpose  of  publicly  announcing  bids  received, 
and  no  bids  will  be  accepted  or  rejected  at  that  time.   If  the 
Department  is  prohibited  for  any  reason  from  opening  any  bid 
before  midnight  on  the  day  of  Bid  Opening,  that  bid  will  be 
returned  unopened  to  the  bidder  as  soon  thereafter  as  pos- 
sible. 

7.  Deposit  of  Payment.   Any  cash,  cashier's  checks, 
certified  checks,  or  bank  drafts  submitted  with  a  bid  may  be 
deposited  by  the  Government  in  an  interest-bearing  account  in 
the  U.S.  Treasury  during  the  period  the  bids  are  being 
considered.   Such  a  deposit  does  not  constitute  and  shall  not 
be  construed  as  acceptance  of  any  bid  on  behalf  of  the  United 
States. 

8.  Withdrawal  of  Blocks.   The  United  States  reserves 
the  right  to  withdraw  any  block  from  this  sale  prior  to 
issuance  of  a  written  acceptance  of  a  bid  for  the  block. 

9.  Acceptance.  Rejection,  or  Return  of  Bids.   The 
United  States  reserves  the  right  to  reject  any  and  all  bids. 
In  any  case,  no  bid  will  be  accepted,  and  no  lease  for  any 
block  or  bidding  unit  will  be  awarded  to  any  bidder,  unless: 

(a)  the  bidder  has  complied  with  all  requirements 
of  this  Notice  and  applicable  regulations ; 

(b)  the  bid  is  the  highest  valid  bid;  and 

(c)  the  amount  of  the  bid  has  been  determined  to 
be  adequate  by  the  authorized  officer. 

No  bonus  bid  will  be  considered  for  acceptance  unless  it 
provides  for  a  cash  bonus  in  the  amount  of  $25  or  more  per 
acre  or  fraction  thereof.   Any  bid  submitted  which  does  not 
conform  to  the  requirements  of  this  Notice,  the  OCS  Lands  Act, 
as  amended,  and  other  applicable  regulations  may  be  returned 
to  the  person  submitting  that  bid  by  the  RD  and  not  considered 
for  acceptance. 

10.   Successful  Bidders.   Each  person  who  has  submitted 
a  bid  accepted  by  the  authorized  officer  will  be  reguired  to 
execute  copies  of  the  lease,  pay  the  balance  of  the  cash  bonus 
bid  together  with  the  first  year's  annual  rental  as  specified 
below,  and  satisfy  the  bonding  requirements  of  30  CFR  256, 
Subpart  I.   Successful  bidders  are  required  to  submit  the 
balance  of  the  bonus  and  the  first  year's  annual  rental 
payment,  for  each  lease  issued,  by  electronic  funds  transfer 
in  accordance  with  the  requirements  of  30  CFR  218.155. 


11.   Leasing  Maps  and  Official  Protraction  Diaqrams. 
Blocks  or  bidding  units  offered  for  lease  may  be  located  on 
the  following  Leasing  Maps  or  Official  Protraction  Diagrams 
which  may  be  purchased  from  the  Gulf  of  Mexico  regional  office 
(see  paragraph  14(a)): 


(a)  OCS  Leasing  Maps- 
of  maps  sells  for  $5. 


-South  Texas  Set.   This  set 


Map  1  South  Padre  Island  Area 

Map  lA  South  Padre  Island  Area,  East  Addition 

(revised  12/16/85) 

Hap  2  North  Padre  Island  Area 

Map  2A  North  Padre  Island  Area,  East  Addition 

Map  3  Mustang  Island  Area 

Map  3A  Mustang  Island  Area,  East  Addition 

Map  4  Matagorda  Island  Area 


(b)  OCS  Leasing  Maps — East  Texas  Set. 
maps  sells  for  $7. 


This  set  of 


Map  5  Brazos  Area 

Map  SB  Brazos  Area,  South  Addition 

Map  6  Galveston  Area 

Map  6A  Galveston  Area,  South  Addition 

Map  7  High  Island  Area 

Map  7 A  High  Island  Area, 

Map  7B  High  Island  Area, 

Hap  70  High  Island  Area, 
South  Extension 

Map  8  Sabine  Pass  Area 


East  Addition 
South  Addition 
East  Addition, 


for  $2  each 


(c)  OCS  Protraction  Diagrams.   These  diagrams  sell 


NG  14-3  Corpus  Christi   (revised  1/27/76) 

NG  14-6  Port  Isabel   (revised  12/16/85) 

NG  15-1  East  Breaks   (revised  1/27/76) 

NG  15-2  Garden  Banks   (revised  12/2/76) 

NG  15-4  Alaminos  Canyon   (revised  12/16/85) 

NG  15-5  Keathley  Canyon   (revised  03/03/87) 

NG  15-8  (No  Name)   (issued  03/03/87) 

12.   Description  of  the  Areas  Offered  for  Bids. 

(a)   Acreages  of  blocks  are  shown  on  Leasing  Maps 
and  Official  Protraction  Diagrams.   Some  of  these  blocks, 
however,  may  be  partially  leased,  or  transected  by  administra- 
tive lines  such  as  the  Federal/State  jurisdictional  line.   In 
these  cases,  the  following  supplemental  documents  to  this 
Notice  are  available  from  the  Gulf  of  Mexico  regional  office 
(see  paragraph  14(a)): 
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(1)  Westarn  Culf  of  Mexico  Lease  Sale  115 
Unleased  Split  Blocks. 

(2)  Western  Gulf  of  Mexico  Lease  Sale  115 
Unleased  Acreage  of  Blocks 

'         with  Allquots  Under  Lease. 

(b)  References  to  Maps  1,  2,  and  3  in  this 
Notice  refer  to  the  following  saps  which  are  available  on 
request  fron  the  Gulf  of  Mexico  regional  office: 

Map  1  entitled  "Western  Gulf  of  Mexico 
Lease  Sale  115.  Stipulations, 
Lease  Terms,  and  Warning  Areas." 

Map  2  entitled  "Western  Gulf  of  Mexico 

Lease  Sale  115.   Bidding 

Systens  and  Bidding  Units,"  refers 

largely  to  Royalty  Rates  and  Bidding 

Units. 

Map  3  entitled  "Western  Gulf  of  Mexico 
Lease  Sale  115.   Detailed  Maps 
of  Biologically  Sensitive  Areas,"  pertains 
to  areas  referenced  in  Stipulation  No.  2. 

(c)  In  several  instances,  two  or  more  blocks  have 
been  joined  together  into  bidding  units  totaling  less  than 
5,760  acres.   Any  bid  submitted  for  a  bidding  unit  having  two 
or  more  blocks  must  be  for  all  of  the  unleased  Federal 
acreage  within  all  of  the  blocks  in  that  bidding  unit.   The 
list  of  those  bidding  units  with  their  total  acreages  appears 
on  Hap  2. 

(d)  The  areas  offered  for  leasing  include  all 
those  blocks  shown  on  the  OCS  Leasing  Maps  and  Official 
Protraction  Diagrams  listed  in  paragraphs  11(a),  (b) ,  and  (c) , 
except  for  those  blocks  or  partial  blocks  described  as 
follows: 


(1)  Deicriptiont  of  blocki 
ocbcrvisc  noted. 


isted  represent  all  Federal  acreage  leased  uDleaa 


S.  Padre 
la  land 


II .  Padre 

lilaod 

(coivtinued) 


N.  Padre  Is., 
East  AdditioD 
(continued) 


1031 
1011 

leit 

lOM 
I0»2 
lOU 
1070 
1104* 

(Landward  of 
t(t)  line) 
1111 
1112 

tin 

112*- 
( Portion 
Seaward  of 
t(g)  Line) 
1125 
IIM 
11» 
1154 

S.  Padre 

Island 

East 

Addition 

HOC 

1115 
Uli 
1120 

N.  Padre 

Island 

tM 
•07 

ooi 

•9* 

tn 

H7 
«0» 


91) 
«lt 
017 

n» 

<}0 

9*7 
95* 

9*7 

9«8 

♦69 

976 
1000- 
( Landward  of 

S(g)  line) 
1006 
1007 
1010 

M.  Padre 

Island, 

E.  Addition 

889 

890 

892 

893 

912 

953 

972 

974 

991 

995 

99* 
1011 
1018 

A-1 

*-4 

*-} 

*-9 

4-10 

*-ll 

A-1* 

A-15- 


A-22 

*-27 
A-M 
*-ll 
A-13 


A-41 
A-t2 
A-43 
A-4S 

A-4« 
A-47 
A- 56 
A-57 
A-58 
A-59 


A-«l 

A-65 
A-72 
A-83 
A-8* 

Mustang 
Island 

725 
72* 
727 
728 
729 
739 
740 
742 
743 
752 
753 
754 
7Ji 
75* 
757 
758 
759 
7*1 


Hustang 

Island 

(continued) 

762 

763 

765 

766 

768 

769 

777 

778 

780 

781 

784 

785 

787 

788 

789 

791 

798 

803 

804 

805  ■ 

807 

809 

813 

8U 

815 

822 

823 

825 

828 

829 

830 

831 

834 

835 

836 

845 

844 

847 

849 

855 

168 

873 

875 

•76 


Mustang 
Island 
(continued) 


Mustang  Island, 
East  Addition 
(continued) 


A-2- 

(NE'dwHllE'li 

NE^aiWlll 

NE'tSE'aiWk; 

W>«H<(IIE'l) 

A- 5 

A-6 

A-7 

A-10 

A-U 

A-12 

A-1 3 

A-14 

A-15 

A-16. 

A-20 

A-21 

A-2: 

A-23 

A-26 

A-28 

A-30 

A-3I 

A-33 

A-34 

A-35 

Mustang  Is. 
East 

Addition 

735 

736 
A-51 
A-52 
A-6  2 
A-63 
A-65 
A-85 
A-86 
A-90 
A-94 
A-95 
A-97 


A-99 
A- 100 
A-102 
A-1 03 
A-1 06 
A-107 
A- 108 
A-1 10 
A-1 11 
A-1 12 
A-1 13 
A-1 14 
A-1 20 
A-1 21 
A-122 
A-1 35 
A-138 
A-1 39 
A-142 
A-146 
A- 164 
A-167 
A-1 70 
A-1 71 
A-1 74 
A-1 75 

Matagorda 
Island 

487 
518 
519 
520 
526 
527 
528 
529 
554 
555 
556 
557 
558 
544 


cn 


< 
cn 


OB 


IUt«gord« 

Itataiorda 

traiot 

8raxoi 

IrMOt, 

Galvcitoo 

UUod 

UUa4 

'continued) 

S.  Addition 

(continiMd) 

(coDtintMd) 

(continued) 

Mi 

657 

))5 

494 

A-*7 

2)9 

M6 

66) 

]42 

501 

*-M 

241   (SS) 

M7 

664 

)64- 

50* 

A-Sl 

242 

5tt 

665 

(Undixrd  of 

510 

*-st 

24)- 

$87 

666 

8(t)   Lin*) 

511 

*-SS 

(Landvard  of 

5M 

667 

)65 

512 

*-s* 

S(g)  Lin*> 

591 

668 

)66 

ill 

trti 

2>4 

in 

669 

)67 

su 

A-M 

2$$ 

5»» 

670 

)75 

»IS 

lt*i 

H7 

600 

671 

)76 

M7 

A-M 

IM 

60) 

67) 

)78 

au 

*4T 

«7« 

602 

675 

)97 

»M 

*-M 

272- 

60<> 

676 

)98 

»» 

*-M 

(Scavard  of 

60 ; 

677 

)99 

SH 

*-n 

8(8)  Lin*) 

606 

678 

400      . 

S4t 

it-n 

27) 

607 

680 

412 

SM 

»rn 

274 

616 

681 

41) 

»M 

*-M 

27S 

617 

682 

41) 

IM 

A-102 

2*1 

61t 

685 

416 

in 

A-lOi 

282 

619 

686 

4)0 

MS 

A-118 

28) 

620 

687 

4)1 

MS 

A-119 

288 

621 

688 

4)2 

•M 

*-tiz 

289 

622 

696 

4)5- 

*IS 

A-ISS 

295- 

62) 

697 

(S*<w«rd  of 

A-2 

(S<9IE<aiE*i; 

626 

699 

8(g)   Lin*) 

A- 7 

CaUMtoa 

RUHmeV; 

6)1 

700 

4)6 

A-9 

uSswHmc^: 

6)2 

701 

4)7 

A-10 

144 

»t^su^l^i 

6)] 

70) 

4)8    ilH) 

A-16 

ISI 

nSse^eV; 

6)6 

705 

451 

A-17 

180 

WS;UiaMHSE^i 

6)S 

706 

452  (eS) 

A-18 

188 

sSseU 

6)6 

707 

45) 

A-19 

189 

296- 

6)7 

709 

455 

A- 20 

190  (UW 

int\.: 

6)8 

712 

457 

A-21 

191- 

HE*-JiE*UIW*i; 

6)9 

71) 

45t 

A-22 

( Portion 

9'SiEHirw'i; 

660 

714 

46* 

*-n 

t*M>rd 

stortwA; 

646 

715 

474 

*-I7 

of  8(t) 

SBH«A; 

647 

A-1 

475 

A-28 

Lin*) 

K'jS'i; 

649 

A- 2 

476 

A-)7 

192 

NE^SVllSW^; 

650 

*-) 

488 

A-)8 

209 

NSSESAI't; 

6S1 

A-4 

489- 

A-)9 

210 

N)sSuHSE*t; 

6S2 

*-7 

(L«nd««rd  of 

211 

SEVStU 

6)) 

8(()  Lin*) 

III 

2M 

654 

491 

tn 

SO? 

655 

492 

22T 

102 

656 

4« 

217 

Ml 

Calvciton 

Calvaston 

Calveaton 

High  Iiland 

High   Island 

High  Iiland 

(continued) 

(continued) 

S.  Addition 
(continued) 

(continued) 

(continued) 

(continued) 

)12 

)89 

A-1 76 

66 

160- 

2)6 

)1) 

390 

A-177 

67 

»t*i;  »t<Mk; 

260 

114- 

391 

A-1 92 

68 

ESSEHMW*!; 

261 

(fortioa 

392 

A-19) 

69 

N'sSE'l; 

262 

acawatd  of 

391 

A-194 

71 

N*ISE<tSE<l.) 

A-1 

8(t>  Lin«> 

418 

A-200 

72 

161- 

A-2 

)15 

420 

A-201 

71 

(MW'jDE'aiW't; 

A-) 

}1* 

421 

A-205 

86 

siaiE*iin)*),; 

A-4 

317 

422 

A-206 

87 

V'-W^i 

A-5 

lis 

424 

A-207 

88 

SEtuWi; 

A-6 

119 

427 

A-214 

105 

ME'dlE'lSV't; 

A-7 

)20 

429 

A-217 

106 

W<WE*lSW'll 

A-9 

)21 

460 

A-21S 

107 

wHsvi, 

A-10 

)24 

463 

A-219 

109 

IIW>(SU<tSW<l) 

A-U 

125 

484 

A-221 

110 

162 

A-11 

)2» 

46S 

A-224 

HI 

181 

*-U 

)27 

A-4 

A-226 

115 

184 

A-lt 

)28 

A-16 

A-230 

116 

.  169 

A-18 

))1 

*-20 

A-231 

117 

no 

A-19 

)12 

A-)7 

A-216 

131 

171 

A-20 

1)1 

A-)9 

A-237 

131 

172 

4-21 

141 

A-57 

A-245 

114 

174 

A-22 

}44 

A-58 

A-249 

1)5- 

175 

A-21 

M5 

A-68 

A-250 

(»S:  ii<!S>s: 

176 

A-24 

)4« 

A-74 

A-252 

SWHSWii; 

177 

A-18 

147 

*-95 

A-253 

WsSEiiSwH; 

178 

A-M 

149 

A-9t 

NE'tSE'iSW't; 

179 

A-41 

A-97 

High 

H'sS'sSE'ii) 

195 

A-Sl 

ISO 

A-99 

laland 

1)6- 

194 

A-S2 

»1 

A-101 

Uh; 

195 

A-» 

152 

A-1 11 

1» 

eIweHsWi; 

196 

A-J7 

153 

20 

sHsthsvH.) 

197 

A-M 

356 

Calvaatoo 

21 

1)7 

199 

A-M 

)57 

South 

22 

1)8  (hH) 

200 

A-«0 

)59 

Addition 

34 

1)9 

201 

A-«4 

3«0 

35 

140 

20) 

A-t5 

361 

A-1 16 

36 

141   (eS) 

204 

A-«6 

)6) 

A-125 

37 

142 

205 

A-«7 

)79 

*-12« 

*»    ■ 

14) 

206 

A-8S 

180 

A-1 27 

50 

15) 

207 

A-«9 

382 

A-I)l 

51 

154 

208 

A-71 

383 

*->42 

52 

155  (wy 

228 

A-72 

384 

*-14* 

51 

156 

212 

A-74 

385 

A-145 

54 

IJ7 

214 

A-75 

}86 

A-162 

55 

lis 

A-74 

I 

s 


CD 


< 

M 

z 

o 


09 


■igk  Ulm*. 

■itk  I>laa4, 

■i(h  Iiland 

(esBtiB<M4) 

t.  Aa^itioa 

S.   Addicioa 

(caatiaiw4) 

(conciDuad) 

A-82 

A-433 

A- 500 

*-S) 

A-A33 

A-501 

A-(7 

A-437 

A-302 

*-B« 

A-A38 

A- 503 

A-8t 

A-A39 

A- 50  5 

k-tO 

A-AAO 

A- 50* 

A-lOO 

A-AA2 

A- 507 

A-103 

A-4A3 

A-510 

*-Uf 

A-AAA 

A- 511 

*-l20 

A-AA5 

A-512 

A-122 

A-**» 

A-513 

A-121 

A-AA7 

A-515 

A-12* 

A-44S 

A-514 

A-126 

A-450 

A-517 

A-127 

A-AM 

A-51« 

A-129 

k-*M 

A- 5  20 

A- 130 

A-AAl 

A-521 

A-I31 

A-4«2 

A-522 

A-132 

A-4A3 

A-523 

A-t3« 

A-At} 

A- 52  5 

A-UI 

A-A«* 

A-527 

A-U2 

A-467 

A-528 

A-U* 

A-M8 

A-5J» 

A-132 

A-A*» 

A- 530 

A-133 

A-A71 

A-531 

A-IM 

A-A72 

A- 53  2 

A-16I 

A-47* 

A- 534 

A-162 

A-*7i 

A-537 

A-16i 

A.-A7k 

A-53« 

A-A77 

A- 540 

Nitb   ItUnd 

A-*7» 

A- 542 

South 

A-480 

A-544 

Additioa 

A-481 

A- 54  5 

A-484 

A- 54* 

A-AU 

A-486 

A- 547 

A-A12 

A-487 

A-548 

A-*U 

A-488 

A-550 

A-416 

A-489 

A-551 

A-A17 

A-*»0 

A-552 

A-AIS 

A-492 

A-553 

A-A1« 

A-4»4 

A-554 

A-424 

A-4«3 

A-555 

A-«2} 

A-494 

A-55* 

A-42» 

A-497 

A-557 

A-432 

A-4M 

A- 5*0 

■i(h  lalaad.  Kith  Itlaed, 
S.  Addition  E.  Addition 
(coDtinuad)    (contiauad) 


A-S«t 
A- 5*3 
A- 5*4 
A- 5** 
A- 5*  7 
A- 5*8 
A-570 
A-57i 
A-572 
A-573 
A-574 
A-57* 
A-577 
A- 582 
A-584 
A-585 
A-587 
A-5»l 
A-5»4 
A-5»5 
A-5M 

Hi(k  Uland, 
eaat 

Addition 

39 

45* 

4* 

74 

75 

76 

15 

11* 

120 

128 

128 

130 

164 

167 

A-168 

A-169 

A- 170 

A-I7I 

A-172 


A-173 
A-174 
A- 176 
A-178 
A-180 
A- 183 
A-185 
A-187 
A- 192 
A- 193 
A- 194 
A-19* 
A- 198 
A-200 
A-205 
A-20* 
A-207 
A-214 
A-215 
A-224 
A-23I 
A-234 
A-23* 
A-237 
A-239 
A-240 
A-241 
A-244 
A-245 
A-244 

*-2se 
*-»s 

A-25A 
A-255 

A-25* 
A-257 
A-258 
A- 2  59 


High  Iilaad 
Eait 

Addition, 
S.  Cxtanaioa 

A-260 


■i(h  lalaod, 
E.  Additioa, 
8.  Cataaaioa 
(coatinuad) 


A-2«l 

A-2i4 

A-268 

A-2t9 

A-270 

4-271 • 

A-272 

A-27* 

A-279 

A-280 

A-281 

A-282 

A-283 

A-285 

A-28* 

A-289 

A-290 

A-292 

A-295 

A-2M 

A-2M 

A-302 

A-303 

A-304 

A-305 

A-30* 

A-307 

A-308 

A-309 

A-310 

A-311 

A-312 

A-313 

A-314 

A-315 

A-317 

A-319 

A-320 

A-3Z1 

A-322 

A-323 

A-324 

A-325 

A-32* 


ligh   IiUnd, 

ligh   Iiland, 

Eaat 

Eaat 

Uat 

Garden 

t.  Addition, 

E.   Addition, 

Sreaka 

Breaka 

Breaka 

Banks 

S.   Extanaion 

S.  Eztanaion 

^continued) 

(continued) 

(continued) 

(continued) 

(continuad) 

(continued) 

A-330 

A-383 

112 

m 

626 

84 

A-332 

A-384 

114 

304 

637 

95 

A-333 

A-3Si 

117 

305 

638 

96 

A-334 

A-387 

lU 

339 

639 

97 

A-335 

A-3S8 

11« 

340 

640 

98 

A-336 

A-389 

120 

341 

.641 

103 

A-337 

A-390 

1» 

342 

642 

104 

A-338 

A-391 

123 

376 

*43 

108 

A-339 

A-392 

127 

377 

644 

109 

A-340 

A- 3  93 

128 

383 

645 

110 

A-341 

A-395 

12« 

384 

64* 

112 

A-343 

A-39* 

14t 

386 

*84 

115 

A-344 

A-397 

147 

420 

685 

117 

A-347 

A-399 

152 

421 

686 

118 

A-348 

A-400 

154 

425 

688 

119 

A-349 

A-401 

IM 

428 

689 

124 

A-350 

A-402 

IS* 

430 

728 

125 

A-351 

A-403 

180 

431 

732 

126 

A-352 

161 

469 

943 

127 

A-353 

Sabine  Pata 

164 

475 

945 

128 

A-354 

165 

481 

946 

129 

A-355 

17 

1*8 

512 

988 

134 

A-356 

18 

1*7 

525 

989 

139 

A-358 

40 

1*8 

555 

140 

A-360 

170 

556 

Garden 

141 

A-361 

Cor put 

171 

557 

Banks 

142 

A-362 

Cbriati 

172 

558 

143 

A-363 

173 

562 

21 

147 

A-364 

521 

190 

563 

22 

148 

A-365 

5*5 

20* 

564 

23 

149 

A-36* 

5»* 

207 

577 

-25 

153 

A-367 

609 

200 

578 

26 

154 

A-368 

610 

209 

579 

27 

156 

A-3»9 

872 

211 

580 

28 

161 

A-370 

fU 

213 

593 

29 

171 

A-371 

214 

598 

65 

172 

A-372 

Uat 

217 

599 

68 

173 

A-373 

(reaka 

250 

600 

69 

177 

A-376 

251 

602 

70 

178 

A-377 

73 

252 

607 

71 

ISO 

A-378 

74 

2J7 

621 

72 

161 

A-379 

108 

2M 

622 

73 

182 

A- 3  80 

109 

282 

623 

81 

186 

A-381 

110 

283 

624 

82 

187 

A-382 

111 

tn 

625 

83 

189 

M 


*oaittt«4    In  error   fro«  Proposttd  List 


Cartfcn 

C«rdtB 

Cardca 

Card** 

Fort 

Alaainoa 

lankt 

iMka 

Iinki 

lanka 

Iiabal 

(^Bjron 
(continued) 

(coacinucd) 

(coBtittuad) 

(continued) 

(continued) 

(continued) 

191 

274 

416 

606 

697 

766 

192 

275 

417 

607 

*9* 

7*7 

19  J 

279 

42J 

US 

•n 

77t 

19r 

2t5 

42* 

us 

77* 

199 

287 

425 

u* 

Alaainoa 

775 

JOO 

295 

426 

«w 

Canyon 

776 

202 

296 

427 

•SI 

778 

203 

297 

441 

»M 

N 

779 

204 

29( 

451 

US 

ts 

7M 

205 

300 

452 

ur 

ISS 

7U 

20S 

302 

453 

Ml 

IM 

7M 

212 

304 

4H 

7H 

tM 

797 

213 

305 

457 

TU 

U7 

•10 

21) 

314 

458 

7«S 

tm 

•11 

216 

315 

459 

MS 

iH 

•IS 

217 

334 

460 

M* 

S)7 

n* 

221 

335 

4*1 

«• 

)M 

•!• 

222 

339 

*«2 

SM 

tu 

223 

341 

**« 

Hrt 

SM 

U7 

22* 

343 

470 

laabcl 

441 

•M 

22S 

344 

471 

442 

•M 

22i 

34« 

485 

110 

475 

•S7 

229 

341 

49* 

ISI 

M* 

•ts 

230 

349 

498 

IH 

SS7 

9M 

231 

359 

*«* 

1*7 

SM 

Ml 

232 

360 

MO 

in 

S7t 

SU 

234 

367 

Ml 

I7S 

S«S 

M« 

23S 

368 

M> 

<u 

M* 

•M 

236 

369 

Sl> 

ai7 

Ml 

M7 

237 

370 

>lt 

tia 

Ml 

•SI 

239 

371 

U7 

M* 

«» 

•M 

24t 

372 

MS 

tn 

MS 

•SS 

231 

373 

in 

*M 

M7 

*M 

2J2 

378 

»s 

*u 

M* 

Mf 

235 

379 

»M 

SIS 

Ml 

256 

380 

Ml 

SM 

711 

Keathley 

257 

382 

)M 

SU 

7M 

Caayoa 

259 

387 

54) 

su 

7M 

260 

388 

5** 

SM 

7n 

IM 

266 

390 

MI 

SM 

7M 

157 

267 

405 

M2 

570 

731 

191 

26a 

40« 

Ml 

M» 

7)4 

H2 

269 

411 

5M 

M7 

7M 

236 

271 

412 

5M 

»M 

7M 

583  . 

271 

411 

5M 

•M 

7M 

$•* 

(2)  Although  currently  unleased  and  shewn  on  Texas  Leasing 
Map  No.  7C,  High  Island  Area,  East  Addition,  South  Extension, 
dated  October  19,  1981,  no  bids  will  be  accepted  on  the 
following  bloc)cs:  •  A-375  and  A-398. 

13.   Lease  Terms  and  Stipulations. 

(a)  Leases  resulting  froa  this  sale  will  have 
initial  tents  as  shotm  on  Map  1  and  will  be  issued  on  Fora 
MMS-2005  (March  1986) .   Copies  of  the  lease  fom  are  available 
froa  the  Gulf  of  Mexico  regional  office  (see  paragraph  14(a)). 

(b)  The  applicability  of  the  stipulations  which 
follow  is  as  shown  on  Map  1  and  Map  3  and  as  supplemented  by 
references  in  this  Notice. 

Stipulation  No.  1 —  Protection  of  Archaeological  Resources. 

(This  stipulation  will  apply  to  all  blocks  offered  for  lease 
in  this  sale. ) 

(a)  "Archaeological  resource"  means  any  prehistoric  or 
historic  district,  site,  building,  structure,  or  object 
(including  shipwrecJcs) ;  such  term  includes  artifacts,  records, 
and  remains  which  are  related  to  such  a  district,  site, 
building,  structure,  or  object  (16  U.S.C.  470w(5)).   "Opera- 
tions" means  any  drilling,  mining,  or  construction  or  place- 
ment of  any  structure  for  exploration,  development,  or 
production  of  the  lease. 

(b)  If  the  Regional  Director  (RD)  believes  an  archaeological 
resource  may  exist  in  the  lease  area,  the  RD  will  notify  the 
lessee  in  writing.  The  lessee  shall  then  comply  with 
subparagraphs  (1)  through  (3) . 

(1)  Prior  to  commencing  any  operations,  the  lessee  shall 
prepare  a  report,  as  specified  by  the  RD,  to  determine  the 
potential  existence  of  any  archaeological  resource  that  may  be 
affected  by  operations.  The  report,  prepared  by  an 
archaeologist  and  a  geophysicist,  shall  be  based  on  an 
assessment  of  data  from  remote-sensing  surveys  and  of  other 
pertinent  archaeological  and  environmental  information.  The 
lessee  shall  submit  this  report  to  the  RD  for  review. 

(2)  If  the  evidence  suggests  that  an  archaeological 
resource  may  be  present,  the  lessee  shall  either: 

<i)   Locate  the  site  of  any  operation  so  as  not  to 
adversely  affect  the  area  where  the  archaeological  resource 
may  be:  or 
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(ii)   Establish  to  th«  •ati«faction  of  th«  RD  that 
an  archaaological  ra.ourca  do«.  "<>*  •'f^*'^"!^,""^."^^  ^ 
adv«r»«ly  affactad  by  op«rationa.  Thia  shall  ba  dona  by 
furthar  archaaological  invastigation,  conductad  by  an 
archaaologi.t  and  a  q.ophysiciats,  usinq  survay  aquipjant  and 
tachniquas  daanad  nacassary  by  the  RD.   A  raport  on  tha 
invaatiqation  shall  ba  submittad  to  tha  RD  for  raviaw. 

(3)   If  tha  RD  dataminas  that  an  archaaological  rasourca 
is  likaly  to  ba  prasant  In  tha  laasa  araa  and  »ay  b«  advarsaly 
affactad  by  oparations,  tha  RD  will  notify  tha  lassaa  !■- 
ladiStCly   Tha  lassaa  shall  tak*  no  action  that  .ay  •fv«f««ly 
r^ict  thi  archaaoloqical  rasourca  until  tha  RD  has  told  th. 
lassaa  how  to  protact  it. 

(c)   If  the  lassaa  discovar.i  any  archaaoloqical  rasourca  whi la 
conductinq  oparations  on  tha  laasa  araa,  tha  lassaa  shall 
ra^rt  thi  discovery  i«adi.taly  to  tha  RD.  ^ha  lassaa ^.11 
■aka  avary  raasonabla  effort  to  preserve  the  archaaoloqical 
resource  until  the  RD  has  told  the  lessee  how  to  protect  it. 

gftnulatjnn  Mo.  2— Protection  Of  TOPOgraPhJC  FCatUrgM- 

(This  Stipulation  will  ba   included   in   l«ases  located   in  the 
areas  so   indicated  on  Maps   1   and  3  described   in  paraqraph   12.) 

Tha  banks  which  causa  this  stipulation  to  be  applied  to  blocks 
of  the  Western  Gulf   are: 


No  Activity  Zona 
Oafinad  by  Isobatli 

Bank  HaM  (aatara) 

Shalf  Edq*  Banks 
Hast  Flowar 

cardan  Bank*  100 

(dafinad  by  1/4  1/4  1/4  ayataa) 
East  Flowar 

Cardan  Bank*  100 

(daflnad  by  1/4  1/4  1/4  ayataa) 

MacNall  Bank  *i 

29  Fathoa  Bank  ** 

Rankin  Bank  •» 

Cayar  Bank  •» 

Elvars  Bank  *S 

Bright  Bank*****  •' 

HcCrail  Bank*****  «5 

Rczak  Bank*****  as 

Sidnar  Bank  •' 

Parkar  Bank  •» 

Stataon  Bank  «' 

ApplabauB  Bank  >S 


Bank  Naaa 


No  Activity  Zone 
Oefinad  by  Isobath 

(meters) 


Low  Relief  Banks** 
Mysterious  Bank  74,76,78,80,84 
(see  leasing  nap) 


Coffee  Luap 


Blackfish  Ridge 
Big  Dunn  Bar 
Small  Dunn  Bar 
32  Fathoa  Bank 
Claypila  Bank*** 

South  Texas  Banks**** 
Drean  Bank 
Southern  Bank 
Hospital  Bank 
North  Hospital  Bank 
Aransas  Bank 
South  Baker  Bank 
Baker  Bank 


Various 
(see  leasing  aap) 


70 
«5 
6S 
52   ^ 

50   ' 


78,82 
80 
70 
68 
70 
70 
70 


'** 


Floifer  cardan  Banks-In  paragraph  (c)  a  -4-Mile  Zone-  rather  than 

a  -1-Mile  Zone"  applies. 

U>w  Relief  Banks— Only  paragraph  (a)  applies. 

Claypila  Bank--Paragriphs  (a)  and  (b)  apply.   In  P-^graph  b) 

Monitoring  of  the  effluent  to  deter-ine  the  effect  on  the  biota  of 

Claypila  Bank  shall  be  required  rather  t***"  •^«^"?2 ' 
.*.*  South  Texas  Banks-Only  paragraphs  («)  ""d  (b)  'PPiV-         . 
*****  central  Oulf  of  Mexico  bank  with  a  P^^ion  of  its  -1-Mile  Zone 

and/or  -J-Mile  Zone-  in  the  Western  Gulf  of  Mexico. 

ra)  Ho  activity  including  structures,  drilling  rigs, 
pt^linel  or  anchoring  will  be  .llow«l  within  th.  U-^,^,  „ 
Isobath  (-No  Activity  Zone-  aS  shown  on  Map  3)  of  the  banks  as 
listed  above. 

(b)   oparationa  within  the  area  shown  as  -1,000-Meter  Zone- 
ih.ll  be  restricted  by  shunting  all  drill  cuttings  and 
drilling  fluids  to  the  bottoa  through  a  downplpe  that 
teralnates  an  appropriate  distance,  but  no  aore  than 
10  aetera,  from  the  bottoa. 
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(c)  Operations  within  th*  ar*a  shown  as  "l-Mils  Zone"  on 
Map  3  shall  b«  rsstrictsd  by  shunting  all  drill  cuttings  and 
drilling  fluids  to  the  bottos  through  a  downpipe  that 
terainates  an  appropriate  distance,  but  no  aore  than  10 
■eters,  fros  the  bottoa.   (Where  there  is  a  "1-Mile  Zone" 
designated,  the  "1,000-Heter  Zone"  in  paragraph  (b)  is  not 
designated. ) 

(d)  Operations  within  the  area  sho%m  as  "3-Mile  Zone"  on 
Map  3  shall  be  restricted  by  shunting  all  drill  cuttings  and 
drilling  fluids  froa  developaent  operations  to  the  bottoa 
through  a  downpipe  that  terainates  an  appropriate  distance, 
but  no  aore  than  10  aeters,  froa  the  bottoa. 

Stipulation  No.  3— Military  Warning  Areas. 

(This  stipulation  will  be  included  in  leases  located  within 
Warning  Areas  sho%fn  on  Map  I  described  in  paragraph  12.) 

(a)   Hold  and  Save  Haraless 

Whether  coapensation  for  such  daaage  or  injury  aight  be  due 
under  a  theory  of  strict  or  absolute  liability  or  otherwise, 
the  lessee  assuaes  all  risks  of  daaage  or  injury  to  persons  or 
property,  which  occur  in,  on,  or  above  the  Outer  Continental 
Shelf  (0C8),  to  any  persons  or  to  any  property  of  any  person 
Of   Persons  who  are  agents,  eaployees,  or  invitees  of  the 
^•••••i  its  agents,  independent  contractors  or  subcontractors 
doing  business  with  the  lessee  in  connection  with  any  ac- 
tivities being  perforaed  by  the  lessee  in,  on,  or  above  the 
OCS,  if  such  injury  or  daaage  to  such  person  or  property 
occurs  by  reason  of  the  activities  of  any  Agency  of  the  U.S. 
Govemaent,  its  contractors  or  subcontractors,  or  any  of  their 
officers,  agents,  or  eaployees  being  conducted  as  a  part  of, 
or  in  connection  with,  the  prograas  and  activities  of  the 
coaaend  headquarters  listed  in  the  following  table. 

Notwithstanding  any  liaitation  of  the  lessee's  liability  in 
section  14  of  the  lease,  the  lessee  assuaes  this  risk  whether 
such  injury  or  daaage  is  caused  irt  whole  or  in  part  by  any  act 
or  oaission,  regardless  of  negligence  or  fault,  of  the  United 
States,  its  contractors  or  subcontractors,  or  any  of  its 
officers,  agents,  or  eaployees.  The  lessee  further  agrees  to 
indeanify  and  save  haraless  the  United  States  against  all 
claias  for  loss,  daaage,  or  injury  sustained  by  the  lessee 
and  to  indeanify  and  save  haraless  the  United  States  against 
all  claias  for  loss,  daaage,  or  injury  sustained  by  the 
agents,  eaployees,  or  invitees  of  the  lessee,  its  agents,  or 
any  independent  contractors  or  subcontractors  doing  business 
with  the  lessee  in  connection  with  the  prograas  and  activities 
of  the  appropriate  ailitary  installation,  whether  the  saae  be 
caused  in  whole  or  in  part  by  the  negligence  or  fault  of  the 


United  States,  its  contractors  or  subcontractors,  or  any  of 
its  officers,  agents,  or  eaployees  and  whether  such  clains 
aight  be  sustained  under  a  theory  of  strict  or  absolute 
liability  or  otherwise. 

(b)   Electroaagnetic  Eaissions 

The  lessee  agrees  to  control  its  o*fn  electroaagnetic  emissions 
and  those  of  its  agents,  eaployees,  invitees,  independent 
contractors,  or  subcontractors  emanating  froa  individual 
designated  defense  warning  areas  in  «iccordance  with 
requireaents  specified  by  the  coaaander  of  the  command 
headquarters  listed  in  the  following  table  to  the  degree 
necessary  to  prevent  daaage  to,  or  unacceptable  interference 
with.  Department  of  Defense  flight,  testing,  or  operational 
activities  conducted  within  individual  designated  warning 
areas.   Necessary  monitoring  control  and  coordination  with  the 
lessee,  its  agents,  employees,  invitees,  independent 
contractors,  or  subcontractors  will  be  effected  by  the 
coaaander  of  the  appropriate  onshore  military  installation 
conducting  operations  in  the  particular  warning  area 
provided,  however,  that  control  of  such  electroaagnetic 
eaissions  shall  in  no  instance  prohibit  all  manner  of 
electroaagnetic  coamunication  during  any  period  of  time 
between  a  lessee,  its  agents,  employees,  invitees, 
independent  contractors  or  subcontractors,  and  onshore 
facilities. 

(e)  Operational 

The  lessee,  when  operating  or  causing  to  be  operated  on  its 
behalf  boat  or  aircraft  traffic  in  the  individual  designated 
warning  areas,  shall  enter  into  an  agreement  with  the 
coaaander  of  the  individual  command  headquarters  listed  in  the 
following  table,  upon  utilizing  an  individual  designated 
warning  area  prior  to  comaencing  such  traffic.   Such  an 
aareeaent  will  provide  for  positive  control  of  boats  and 
aircraft  operating  in  the  warning  areas  at  all  times. 
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Warning  Arw 

II-22S 


N-602 


Vamlnq  Araas'   Couand  H«adquart«rs 
Hastam  Planning  Araa 

Cgmand  HradTi'"-^'""'' 

Chlaf,  Naval  Air  Training 

Naval  Air  Station 

ATTN:   Lt.  Col.  T.  M.  Alton 

or  Lt.  J.  L.  Keith 
Corpus  Chriati,  Texas  78419-5100 
ATTN:   N33 
Telephone:   (512)  939-3927/3902 

Director  of  Air  Space  Management 
Deputy  Chief  of  Staff 
Operations  Headquarters 
Strategic  Air  Comand 
ATTN:   Lieutenant  Colonel  Rose 
Offutt  AFB,  Nebraska   68113-5001 
Telephone:  (402)  294-3103/3450 
or  (Scheduling) 
(402)  294-2334/4649 

14.   Infomation  to  Lessees . 

(a)  Suppleaental  Documents.   For  copies  of  the 
various  doctinents  identified  as  available  from  the  Gulf  of 
Mexico  regional  office,  prospective  bidders  should  contact 
the  Public  Information  Unit,  Minerals  Management  Service 
(MMS),  1201  Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-2394,  either  in  writing  or  by  telephone  (504) 
736-2519.   For  additional  information,  contact  the  Regional 
Supervisor  for  Leasing  and  Environment  at  that  address  or  by 
telephone  at  (504)  736-2755. 

(b)  Navigation  Safety.   Operations  on  some  of 
the  blocks  offered  for  lease  may  be  restricted  by  designation 
of  fairways,  precautionary  zones,  anchorages,  safety  zones,  or 
traffic  separation  schemes  established  by  the  U.S.  Coast  Guard 
pursuant  to  the  Ports  and  Waterways  Safety  Act 

(33  U.S.C.  1221  et  seq.),  as  amended.   The  U.S.  Corps  of 
Engineers  permits  are  required  for  construction  of  any 
artificial  islands,  installations,  and  other  devices  perma- 
nently or  temporarily  attached  to  the  seabed  located  on  the 
CCS  in  accordance  with  section  4(e)  of  the  OCS  Lands  Act,  as 
amended . 

A  final  rulemaking  to  establish  a  shipping/ safety  fairway  was 
published  in  the  Federal  Rpgister  on  May  14,  1987,  at 
52  PR  18231. 


For  additional  information,  prospective  bidders  should  contact 
Lt.  Commander  F.  V.  Newman,  Assistant  Marine  Port  Safety 
Officer,  8th  Coast  Guard  District,  Hale  Boggs  Federal  Build- 
ing, New  Orleans,  Louisiana  70130,  (504)  589-6901. 

(c)  Offshore  Pipelines.   Lessees  are  advised 
that  the  Department  of  the  Interior  and  the  Department  of 
Transportation  have  entered  into  a  Memorandum  of  Understanding 
dated  May  6,  1976,  concerning  the  design,  installation, 
operation,  and  maintenance  Of  offshore  pipelines.   Bidders 
should  consult  both  Departments  for  regulations  applicable  to 
offshore  pipelines. 

(d)  8-Year  Leases.   Bidders  are  advised  that  any 
lease  issued  for  a  term  of  8  years  will  be  cancelled  after 

5  years,  following  notice  pursuant  to  the  OCS  Lands  Act,  as 
amended,  if  within  the  initial  S-year  period  of  the  lease,  the 
drilling  of  an  exploratory  well  has  not  been  initiated,  or  if 
initiated,  the  well  has  not  been  drilled  in  conformance  with 
the  approved  exploration  plan  criteria,  or  if  there  is  not  a 
suspension  of  operations  in  effect,  etc.   Bidders  are  referred 
to  30  CFR  256.37(a)(2). 

(e)  Affirmative  Action.   Revision  of  Department 
of  Labor  regulations  on  affirmative  action  requirements  for 
Government  contractors  (including  lessees)  has  been  deferred, 
pending  review  of  those  regulations  (see  Federal  Register  of 
August  25,  1981,  at  46  FR  42865  and  42968).   Should  changes 
becoise  effective  at  any  time  before  the  issuance  of  leases 
resulting  from  this  sale,  section  18  of  the  lease  form  (Form 
MMS-2005,  March  1986)  would  be  deleted  from  leases  resulting 
from  this  sale.   In  addition,  existing  stocks  of  the 
affirmative  action  forms  described  in  paragraph  5  of  this 
Notice  contain  language  that  would  be  superseded  by  the 
revised  regulations  at  41  CFR  60-1. 5(a)(1)  and  60-1. 7(a) (1) . 

Submission  of  Form  MMS-2032  (June  1985)  and  Form  MMS-2033 
(June  1985)  will  not  invalidate  an  otherwise  acceptable  bid, 
and  the  revised  regulations'  requirements  will  be  deemed  to  be 
part  of  the  existing  affirmative  action  forms. 

(f)  Ordnance  Disposal  Areas.   Bidders  are 
cautioned  as  to  the  existence  of  two  inactive  ordnance 
disposal  areas  in  the  Corpus  Christi  and  East  Breaks  areas, 
shown  on  Map  1  described  In  paragraph  12  of  this  Notice. 
These  areas  were  used  to  dispose  of  ordnance  of  unknown 
composition  and  quantity.   These  areas  have  not  been  used 
since  about  1970.   Water  depths  in  the  Corpus  Christi  area 
range  from  approximately  600  to  900  meters.  Water  depths  in 
the  East  Breaks  area  range  from  approximately  300  to 

700  meters.   Bottom  sediments  in  both  areas  are  generally 
soft,  consisting  of  silty  clays.  Exploration  and  development 
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activltlMs  In  th*««  areas  raqulra  pracautions  consensurate 
with  tha  potantial  hazard*.   Laaaaas  are' advised  of  an 
EnviroiuMntal  Protection  Agency  (EPA)  dunping  site  located  in 
portions  of  Alaainos  Canyon,  East  Breaks,  Garden  Banks,  and 
Keathley  Canyon. 

(g)   Gulf  Ocean  Incineration  Site.   Bidders  are 
advised  of  the  existence  of  the  Gulf  Ocean  Incineration  Site 
located  in  the  East  Breaks,  Garden  Banks,  Alaninos  Canyon,  and 
Keathley  Canyon  leasing  areas,  as  shown  on  Map  1.   This  site 
is  designated  for  the  incineration  of  organohalogen  wastes 
including  polychlorinated  biphenyls  and  ethylene  dichloride. 
leasees  are  advised  to  contact  the  EPA,  Washington,  D.C. 
office,  when  fomulating  plans  for  undertaking  oil  and  gas 
activity  in  tha  designated  incineration  site  area  so  that 
potential  conflicts  can  be  mitigated  through  coordination  of 
activities.   The  following  blocks  are  affected  by  the  Gulf 
Ocean  Incineration  Site: 


Garden  Banks 
969-980 


East  Breaks 

1008 

1009 

Alaainos 

Canyon 

40 

260 

480 

41 

261 

481 

S4 

304 

524 

85 

305 

525 

128 

348 

568 

129 

349 

569 

172 

392 

612 

216 

436 

656 

217 

437 

657 

Keathley  Canyon 


1-12 
45-56 

89-100 
133-144 
177-188 
221-232 
265-276 
309-320 


353-364 

397-408 
441-452 
485-496 
529-540 
573-584 
617-628 


15-   Hew  Regulatory  Provisions.   The  regulatory 
reference  to  provisions  in  30  CFR  Part  250  cited  in  this 
document  refer  to  the  new  MMS  regulations,  "Oil  and  Gas  and 
Sulphur  Operations  in  the  Outer  Continental  Shelf."  They 
were  published  in  the  Federal  Register  at  53  FR  10595  on 
April  1,  1988,  and  became  effective  on  May  31,  1988.   This 
Notice  is  provided  to  bidders  since  any  leases  issued  as  a 
result  of  this  sale  will  be  subject  to  the  April  1,  1988, 
regulations  (not  those  existing  in  the  30  CFR  Part  250, 
revised  as  of  July  1,  1987,  which  may  be  in  conflict  with  the 
new  regulations) . 


,   Minerals  Management  Servi 


William  D.  Bettenberg 


Approved 


Assistant/S^cretary  -  Land  and  Minerals  Management 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  156  and  170 

[DoclWl  Na  OPP-300164A:  FRL  3412-4] 

Worfcar  Protection  Standarda  for 
Agricultural  Pesticldea;  PiMIc 
Mectinga  on  Proposed  RevMonof 
Regulations 

aqency:  Environmental  Protection 

Agency  (EPA). 

ACnow;  Notice  of  Public  Meetings. 

summary:  Notice  is  hereby  given  that 
public  meetings  will  be  held  in 
Washington.  DC,  and  in  each  EPA 
Region  on  the  topic  of  EPA's  proposal, 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register,  to  revise 
its  regulations  governing  worker 
protection  from  agricultural  pesticides. 
At  these  meetings,  EPA  will  explain  the 
proposed  rule  and  answer  questions 
concerning  the  proposal.  EPA  believes 
that  these  meetings  will  assist  potential 
commentors  in  understanding  the 
proposal,  leading  to  more  useful  public 
comments  which  the  Agency  will  use  in 
developing  the  final  rule. 
DATES:  The  first  public  meeting  will  be 
held  at  9  a.m.  on  ]uly  18, 1988.  Dates  of 
the  regional  meetings  will  be  announced 
in  a  subsequent  Fedsral  Register  notice. 
Written  comments  on  the  proposal  must 
be  submitted  on  or  before  October  6. 
1988. 

AOomsSES:  The  first  public  meeting  will 
be  held  at  the  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  1112,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
Locations  of  the  regional  meetings  will 
be  announced  in  a  subsequent  Federal 
Register  notice.  Written  comments  on 
the  proposal  may  be  submitted  to  the 
Document  Control  Officer  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.  SW..  Washington.  DC  20008. 
Comments  should  be  in  triplicate  and 
bear  the  document  control  number, 
OPP-300164. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Patricia  Breslin,  Director,  Pesticide 
Farm  Safety  Staff  (TS-757C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington.  DC  20008.  (703)-557-7666. 
SUPPtCMENTARV  INFORMATION: 

Elsewhere  in  this  issue  of  the  Federal 
Register.  EPA  is  proposing  under 
authority  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (7  U.S.C 
136w(a)).  to  revise  its  regulations 
governing  woriier  protection  from 


agricultural  pesticides  (40  CFR  Part  170). 
The  proposed  rule  (Docket  No.  300164) 
would  enlarge  the  scope  of  the 
standards,  expand  existing  requirements 
for  warnings  about  application,  personal 
protective  equipment,  and  reentry 
restrictions,  and  add  new  provisions  for 
decontamination,  emergency  medical 
duties,  contact  with  handlers  of  highly 
toxic  pesticides,  cholinesterase 
monitoring  of  commercial  pesticide 
handlers,  and  training.  The  proposal 
also  includes  a  number  of  regulatory 
options  on  which  EPA  has  specifically 
solicited  public  comment. 

As  part  of  its  effort  to  obtain  useful 
public  comments  on  its  proposal.  EPA 
will  hold  a  series  of  public  meetings  for 
persons  and  groups  affected  by  or 
interested  in  the  proposed  regulations. 
At  these  meetings  EPA  will  explain  the 
content  of  proposed  and  associated 
regulatory  options  and  answer  any 
questions.  The  first  meeting  will  be  held 
in  Washington,  DC,  on  the  date  and  at 
the  location  indicated  above.  At  this 
time,  the  Agency  is  also  planning  to  hold 
at  least  one  meeting  in  each  EPA  Region 
shortly  after  the  first  meeting.  Dates  and 
locations  for  the  regional  meetings  will 
be  announced  in  a  future  Federal 
Register  notice. 

The  Agency's  proposed  rule  appears 
elsewhere  in  this  issue  of  the  Federal 
Register,  and  a  copy  of  the  proposal  may 
also  be  obtained  by  writing  or  calling 
the  contact  person  identified  above. 
Written  comments  on  the  proposal  may 
be  submitted  to  the  Document  Control 
Officer  identified  above  within  the  90- 
day  public  comment  period. 

Dated:  July  1. 1968. 
Victor  |.  fOniiii. 

Acting  Aasiatant  Administrator,  Office  of 
Pesticides  and  Toxic  Substances. 
(FR  Doc  88-15417  Filed  7-7-88;  8:45  am) 
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(mix.  load,  apply,  etc.)  pesticides  in 
these  locations.  The  proposal  would 
expand  requirements  for  warnings  about 
applications,  personal  protective 
equipment  and  reentry  restrictions,  and 
would  add  new  provisions  for 
decontamination,  emergency  medical 
duties,  contact  with  handlers  of  highly 
toxic  pesticides,  cholinesterase 
monitoring,  and  training.  EPA  also 
proposes  to  revise  its  labeling 
regulations  to  require  statements 
pertaining  to  general  worker  protection, 
reentry  intervals,  personal  protective 
equipment,  and  posting  of  treated  areas. 
EPA  is  concerned  about  the  adequacy  of 
the  present  regulations  to  protect 
agricultural  workers  from  occupational 
exposure  to  pesticides.  The  proposal  is 
intended  to  provide  interim  protection  to 
workers  until  the  pesticide 
reregisteration  process  can  be 
completed,  without  creating  undue 
burdens  on  agricultural  producers. 

date:  Written  comments,  data,  and 
other  evidence  concerning  the  proposal 
should  be  submitted  on  or  before 
October  6, 1988. 


40  CFR  Parta  156  and  170 
[Docket  Na  OPP-300164;  FRL  3314-4] 

Worlcer  Protection  SUndarda  for 
Agricultural  Peadddaa 

AOBNCV:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule. ^^^^^ 

SUMMARY:  EPA  proposes  to  revise  its 
regulations  governing  worker  protection 
from  agricultural  pesticides.  These 
revisions  would  expand  the  scope  of  the 
standards  to  include  not  only  workers 
performing  hand  labor  operationa  in 
flelds  treated  with  pesticides,  but 
workers  in  forests,  nurseries,  and 
greenhouses,  and  workers  who  handle 


AOORESSCS:  Comments  should  be 
submitted  in  triplicate  and  addressed  to 
the  Document  Control  Officer  (TS- 
757C),  Program  Management  and 
Support  Division,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  236,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202. 
All  comments  should  bear  the  document 
control  number  OPP-300164  and  will  be 
available  for  public  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
at  the  OPP  Document  Control  Office, 
Rm.  236,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202. 

FOR  FURTHER  INFORSIATION  CONTACT: 

Dr.  Patricia  Breslin,  Director.  Pesticide 
Farm  Safety  Staff,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Room  1009.  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  557-7666. 

SUPPLEMENTARY  INFORMATION:  This 
Federal  Register  notice  discusses  the 
background  and  events  leading  to  this 
proposal,  the  new  health  and  safety 
data  and  other  concerns  giving  rise  to 
the  proposal,  the  rationale  underlying  its 
specific  provisions,  the  relationship  of 
the  proposal  to  State  regulations, 
implementation  of  the  proposal,  and  the 
applicable  statutory  and  regulatory 
review  requirements.  References  are 
identified  in  the  text  by  the  author's  last 
name  and  the  reference  number  while 
full  bibliographic  information  is  found  in 
the  References  section  near  the  end  of 
this  notice. 


Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  6.5  hours,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  inionnation.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Chief, 
Information  Policy  Branch,  PM-223.  U.S. 
Environmental  Protection  Agency,  401 
M.  Street  SW..  Washington.  DC  20460: 
and  to  the  Offfce  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

As  an  aid  to  the  reader,  the  following 
is  an  outline  of  the  contents  of  this 
notice: 

I.  Background 

A.  Statutory  Authority 

B.  Promulgation  of  40  CFR  Part  170 

C  Advance  Notice  of  Proposed  Rulemaking 
D.  Regulatory  Negotiation 

II.  Reasons  for  This  Proposal 

A.  Pesticide  Poisoning  Data 

B.  Enforcement 

C.  Registration  and  Reregistration 

III.  Proposed  Worker  Protection  Standards 

A.  Organization  of  Regulation 

B.  Applicability 

C.  Definitions 

D.  Duties 

E.  Enforcement 

F.  Training  and  Information 

G.  Notification 

H.  Personal  Protective  Equipment 
I.  Application  and  Reentry  Restrictions 
J.  Decontamination 
K.  Emergency  Duties 
L  Cholinesterase  Monitoring 
M.  Juvenile  Workers 
rV.  Proposed  Labeling  Requirements 

A.  Bacliground 

B.  Proposed  Approach 

C.  Applicability 

D.  Reference  Statement 

E.  General  Statements 

F.  Reentry  Statements 

G.  Posting  Statements 

H.  Personal  Protective  Equipment 
Statements 

I.  Implementation  of  Labeling  Changes 
V.  Relationship  to  States 
VL  Implementation  of  Regulation 
Vn.  Statutory  Review 

A.  U.S.  Department  of  Agriculture 

B.  Congressional  Committees 

C.  FIFRA  Scientific  Advisory  Panel 
Vm.  References 

IX.  Regulatoiy  Requirements 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwoiic  Reduction  Act 

L  Background 

A.  Statutory  Authority 

The  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  was 


originally  enacted  in  1947  (7  U3.C.  135 
et  seq.).  Since  that  time,  pesticide 
products  have  been  subject  to  Federal 
regulation  under  FIFRA  and  are  required 
to  be  registered  with  EPA.  In  1972, 
FIFRA  was  amended  by  the  Federal 
Environmental  Pesticide  Control  Act  (7 
U.S.C.  136  et  seq.).  Among  other  things, 
the  amendments  broadened  Federal 
pesticide  regulatory  authority  by  making 
it  "unlawful  for  any  person  to  use  any 
registered  pesticide  in  a  manner 
inconsistent  with  its  labeling"  (7  U.S.C. 
136j(a)(2)(G)).  The  amendments 
provided  civil  and  criminal  penalties  for 
violations  of  the  Act  (7  U.S.C.  1361)  and 
authorized  the  Administrator  to  provide 
regulations  to  carry  out  the  Act  (7  U.S.C. 
136w(a)).  The  legislative  history  of  the 
1972  amendments  indicates  an 
expressed  intent  on  the  part  of  Congress 
diat  fanners,  farm  woriiers,  and  others 
be  afforded  protection  under  FIFRA. 

B.  Promulgation  of  40  CFR  Part  170 

In  1974,  EPA  promulgated  the 
regulations  found  at  40  CFR  Part  170 
pursuant  to  its  authority  under  FIFRA  (7 
U.S.C.  136w(a)).  These  regulations  deal 
with  pesticide-related  occupational 
safety  and  health  of  workers  performing 
hand  labor  operations  in  fields  during  or 
after  application  of  pesticides.  They 
contain  four  basic  requirements:  (1)  A 
prohibition  against  spraying  woricers;  (2) 
specific  reentry  intervals  for  12 
pesticides  and  a  general  reentry  interval 
for  all  agricultural  pesticides  prohibiting 
reentry  into  treated  fields  until  the 
sprays  had  dried  or  dusts  had  settled;  (3) 
a  requirement  for  protective  clothing  for 
any  worker  who  had  to  reenter  treated 
fields  before  the  specific  reentry  period 
had  expired:  and  (4)  a  requirement  for 
"appropriate  and  timely"  warnings. 
Specifically  exempted  from  coverage 
were  soil-incorporated  pesticides, 
mosquito  abatement  treatments  and 
related  pubUc  pest  control  programs, 
greenhouse  treatments,  livestock  and 
other  animal  treatments,  and  treatments 
of  golf  courses  and  similar 
nonagricultural  areas.  EPA's  authority  to 
promulgate  such  requirements  is  well 
established.  Organized  Migrants  in 
Community  Action  fOMICAJ  v. 
Brennan,  520  F.2d  1161  (D.C.  Cir.  1975). 
See  also  Public  Citizen  Health  Research 
Group  et  al.  v.  Auchter,  702  F2d.  1150 
(D.C.  Cir.  1983).  In  1983.  EPA  issued  PR 
Notice  83-2  requiring  the  basic 
provisions  of  40  CFR  Part  170  to  be 
placed  on  labels  of  "all  outdoor 
agricultural  use  products  which  are 
applied  to  crops  whose  culture  requires 
hand  labor." 


C.  Advance  Notice  of  Proposed 
Rulemaking 

A  review  of  40  CFR  Part  170  was 
conducted  during  1983.  The  Agency 
concluded  that  the  current  Part  170  was 
inadequate  to  protect  workers 
occupationally  exposed  to  pesticides, 
and  decided  to  revise  the  Part  EPA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANFRM)  in  1984 
(49  FR  32605  et  seq.;  August  15. 1984). 
The  ANPRM  noted  that  while  "the 
Agency  has  set  additional  reentry 
intervals  for  specific  pesticide  products 
through  the  registration  and 
reregistration  process,"  nevertheless  "a 
more  comprehensive  revision  of  Part  170 
is  necessary"  (49  FR  32606). 

The  ANPRM  requested  public 
comment  on  six  specific  issues:  (1) 
Expansion  of  the  scope  of  Part  170  to 
include  other  categories  of  workers, 
woric  activities,  and  pesticide  uses;  (2) 
revision  of  the  reentry  intervals;  (3) 
revision  of  the  protective  clothing 
provisions;  (4)  revisions  of  the 
requirements  for  warning  woricers;  (5) 
imposition  of  other  types  of  safety 
requirements;  and  (6)  enforcement 
mechanisms. 

Almost  all  commenters  agreed  that 
Part  170  should  be  revised.  As  to 
possible  expansion  of  the  scope,  the 
largest  number  of  comments  concerned 
expanding  the  scope  to  include  mixers, 
loaders,  aoA  applicators.  The  majority  of 
these  comments  favored  this  expansion, 
citing  the  dangers  involved  with 
appUcation-related  tasks.  Other 
comments  discussed  expanding 
coverage  to  include  greenhouses, 
nurseries,  and  forests. 

Many  commenters  supported  having 
more  pesticides  covered  by  reentry 
intervals,  saying  that  the  current 
intervals  were  not  adequate.  There  was 
considerable  support  for  the  concept  of 
generic  reentry  intervals  as  an  interim 
measure  until  each  pesticide  product 
could  be  evaluated  on  its  own.  These 
commenters  also  pointed  out  that  (1) 
some  products  are  already  known  to 
require  longer  intervals.  (2)  provisions 
should  be  made  for  increasing  intervals 
as  new  data  warrant  and  (3)  individual 
reentry  intervals  for  all  specific 
pesticides  should  be  estabUshed  as  soon 
as  possible. 

A  few  commenters  took  the  position 
that  the  current  definition  of  protective 
clothing  was  adequate,  at  least  for 
certain  occupational  groups.  Some 
commenters  stated  that  increased 
requirements  would  prove  to  be 
unnecessary  and  lead  to  discomfort  in 
some  situations,  such  as  working  in  hot 
weather  or  enclosed  spaces.  Others  said 
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that  all  protective  clothing  requirements 
■hould  be  determined  on  a  chemical-by- 
chemical  basis  and  included  on  the 
label.  Others,  however,  felt  that 
protective  clothing  under  the  current 
definition  of  Part  170  does  not  protect 
workers.  Some  proposed  minimal 
additions  to  the  requirements  in  order  to 
avoid  enciunbering  woricers,  especially 
hand  harvesters:  others  suggested 
stronger  requirements. 

There  was  support  for  requiring 
protective  clothing  for  reentry  before  the 
expiration  of  the  reentry  interval,  but 
the  majority  of  comments  stated  that  the 
reentry  interval  shotild  be  made  long 
enough  to  protect  workers  and  that 
protective  dothing  should  not  be 
required  after  that  time.  A  few 
comments,  however,  favored  continuing 
protective  clothfaig  requirements  beyond 
the  reentry  interval 

There  was  no  consensus  among  the 
commenters  about  whether  warning 
requirements  should  be  strengthened 
and.  if  so.  what  stronger  requirements 
should  be  imposed.  A  significant 
nimiber  of  commenters  supported 
keeping  the  existing  requirement  i.e.. 
oral  or  posted  warnings  at  treated  areas. 
Some  commenters  wanted  a 
requirement  for  only  oral  warnings, 
believing  them  to  be  most  effective,  at 
least  in  their  occupational  situation. 
Some  thought  both  oral  and  posted 
warnings  should  be  required,  and 
pointed  out  that  treated  area  posting 
should  not  be  considered  a  substitute  for 
oral  warnings. 

All  commenters  responding  to  the 
issue  of  bilingual  warnings  favored 
requiring  them  where  necessary.  It  was 
also  suggested  that  accepted 
international  signs  and  symbols  be 
added  to  posted  warnings  at  treated 
areas. 

As  to  training,  medical  surveillance, 
and  changing  areas,  several  commenters 
expressed  opinions  about  the  broad 
issue  of  whether  Part  170  should  include 
any  occupational  safety  and  health 
provisions  similar  to  those  promulgated 
by  OSHA  for  other  classiflcations  of 
workers.  There  was  confusion  about 
whether  existing  OSHA  rules  currently 
apply  to  agricultural  workers.  A  few 
comments  stated  that  without  these 
OSHA-type  provisions.  Part  170  would 
be  largely  ineffective  and  unenforceable. 
One  comment  proposed  that  the 
applicable  OSHA  regulations  be 
included  in  Part  17a  with  the  two 
agencies  cooperating  to  enforce  them. 
Several  others,  however,  either  urged 
caution  to  ensure  that  EPA  regulations 
will  not  duplicate  or  conflict  with 
OSHA's.  or  totally  opposed  inclusion  of 
any  OSHA-type  provision  in  Part  170. 


Several  comments  requested  EPA  to 
strengthen  the  enforceability  of  the 
worker  safety  regulations  and  stressed 
the  need  to  ensure  that  all  of  the 
regulations  are  enforceable 
requirements.  Some  comments  stated 
either  that  there  is  no  evidence  of 
inadequate  enforcement  of  the  existing 
regulation,  or  that  their  State  laws  are 
sufficient  Others,  however,  cited 
specific  examples  of  enforcement 
failures  in  their  States,  stemming  from 
such  causes  as  understaffing  and  the 
lack  of  bilingual  enforcement  officials. 

Most  commenters  agreed  that  the 
owner  or  lessee  must  have  the  primary 
legal  responsibility  for  compliance  with 
worker  safety  regulations.  Some  wanted 
the  responsibility  to  extend  to  crew 
leaders,  applicators,  and/or  field 
supervisors. 

Comments  were  divided  on  the  issue 
of  whether  chronic  health  effects  should 
be  dealt  with  by  Part  17a  Some  were 
opposed  to  reentry  intervals,  warnings, 
and  other  measures  directed  toward 
chronic  effects,  and  said  that  chronic 
effects  should  be  considered  on  a  case- 
by-case  basis  through  the  registration/ 
reregistration  process.  Another  group  of 
comments,  however,  stated  that  chronic 
effecU  are  likely  to  be  the  most  serious 
threat  to  worker  health  and 
recommended  extending  Part  170  to 
consider  such  effects  in  the  setting  of 
generic  interim  standards.  It  was  noted 
that  the  FIFRA  requirements  for 
protection  of  humans  and  the 
environment  included  both  acute  and 
chronic  effects.  Most  comments  that 
addressed  this  topic  argued  that  chronic 
effects  should  be  considered  when 
determining  toxicity  levels  and  when 
setting  reentry  intervals  and  protective 
clothing  requirements. 

D.  Regulatory  Negotiation 

In  addition  to  the  use  of  the  ANPRM 
to  encourage  the  widest  possible  public 
participation.  EPA  initiated  a  process 
called  "regulatory  negotiation"  to 
develop  this  proposal.  This  process 
allows  parties  interested  in  or  affected 
by  the  outcome  of  the  proposed  rule  an 
opportunity  to  participate  in  the  rule's 
development  through  face-to-face 
negotiation.  Parties  with  different 
interests  work  to  resolve  issues  by 
meeting,  discussing  facts  and  questions, 
and  attempting  to  reach  solutions. 

The  Agency  held  an  organizational 
meeting  on  October  9, 1985.  After  a 
preliminary  discussion  of  issues, 
committee  representation, 
subcommittees,  operational  ground 
rules,  and  other  basic  protocols,  it  was 
decided  that  an  advisory  committee 
should  be  established.  EPA  announced 
in  the  Federal  Register  of  October  18, 


1985  (50  FR  42223)  its  intent  to  establish 
such  a  committee  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
403).  The  Advisory  Committee  on 
Worker  Protection  Standards  for 
Agricultural  Pesticides  held  its  first 
official  meeting  November  4. 1985,  in 
Arlington.  Virginia.  The  initial  meeting 
and  all  subsequent  meetings  of  the  full 
Committee  were  announced  in  the 
Fadatal  Registar  and  were  open  to  the 
general  public 

Representatives  of  the  following 
parties  were  members  of  the  Committee: 

1.  American  Association  of 
Nurserymen. 

2.  American  Farm  Bureau. 

3.  American  Seed  Trade  Association. 

4.  Arizona  Farm  Workers  Union. 

5.  Association  of  Pesticide  Control 
Officials. 

a  Association  of  State  and  Territorial 
Health  Officials. 

7.  California  Rural  Legal  Assistance. 

&  East  Coast  Farm  Worker  Support 
Networic 

9.  Farm  Labor  Organizing  Committee- 
Florida. 

la  Farm  Labor  Organizing 
Committee-Ohio. 

11.  National  Agricultural  Aviation 
Association. 

12.  National  Agricultural  Chemicals 
Association. 

13.  National  Association  of  State 
Departments  of  Agriculture. 

14.  National  Cotton  Council:  National 
Association  of  Wheat  Growers. 

15.  National  Council  o(  Agricultural 
Employees. 

16.  National  Farm  Workers  Health 
Group  (UFW). 

17.  National  Forest  Products 
Association. 

18.  Society  of  American  Florists. 

19.  State  FIFRA  Issues  Research  and 
Evaluation  Group. 

20.  Texas  Department  of  Agriculture. 

21.  United  Farm  Workers  of  America 
(AFL-CIO)— Texas. 

22.  United  Fruit  and  Vegetable 
Association. 

23.  U.S.  Environmental  Protection 
Agency. 

24.  U.S.  Department  of  Agriculture. 

25.  Florida  Cooperative  Extension 
Service. 

At  the  first  full  Committee  meeting  on 
November  4, 1985,  the  group  adopted 
operating  protocols  and  divided  into  five 
working  groups  (Reentry,  Training, 
Medical  Monitoring  and  Greenhouses. 
Protective  Clothing.  Notification), 
deferring  a  sixth  group  on  enforcement 
issues  to  a  later  time. 

Initially,  thirty-one  major  issues  were 
identified  and  presented  to  the  working 
groups  for  deliberation.  Several  key 
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issues  overlapped  working  groups 
because  of  the  interrelationship  of  the 
concerns.  Discussions  and 
recommendations  of  the  working  groups 
were  considered  at  plenary  sessions  of 
the  full  Committee  meetings,  and 
working  drafts  of  the  proposed  revisions 
were  prepared  and  distributed  on 
January  21  and  February  18, 1986. 

After  the  meeting  on  February  3  and  4, 
1988,  representatives  from  the  Arizona 
Farm  Workers  Union,  the  Farm  Labor 
Organizing  Committee,  California  Rural 
Legal  Assistance,  the  East  Coast  Farm 
Worker  Support  Network,  and  the 
National  Farm  Workers  Health  Group 
(UFW)  decided  to  discontinue 
participation  in  the  Regulatory 
Negotiation  process.  Meetings  on  March 
6  and  7, 1986,  and  May  5  and  6, 198a 
were  held  in  order  to  discuss  drafts  of 
the  proposed  rule  and  receive  comments 
from  the  remaining  members  of  the 
Advisory  Committee  concerning 
subsequent  drafts  of  the  regulatory 
language  prepared  by  the  Agency. 
However,  a  regulatory  negotiation 
consensus  could  not  be  reached  without 
the  full  Conunittee's  participation.  All 
work  on  the  regulation  was  performed 
by  EPA  alone  after  June  la  1968. 

Although  a  consensus  on  this  rule  was 
not  achieved.  Committee  members 
representing  the  broad  interests  affected 
by  this  proposal  discussed  issues  and 
regulatory  language  and  helped  shape 
the  proposed  regtdation.  EPA 
appreciates  the  commitment  made  by 
each  member  of  the  Committee  and 
firmly  believes  that  the  Committee's 
deliberations  sharpened  the  issues  and 
will  enhance  future  public  discussions 
generated  by  this  proposal 

n.  Reasons  for  Tliis  Proposal 

Agency  concern  about  the  adequacy 
of  the  present  Part  170  has  grown  over 
the  years  for  a  number  of  reasons.  New 
data  on  agricultural  worker  exposure 
that  have  been  developed  and  assessed 
demonstrate  the  need  for  more  worker 
protection  features.  The  enforcement 
experiences  of  EPA  and  the  States  over 
the  years  have  led  the  Agency  to 
conclude  that  a  clearer  exposition  of 
liability  and  responsibility  provisions 
would  lead  to  improved  worker 
protection.  The  Agency  has  determined 
that  since  the  reregistration  program 
will  not  be  completed  for  a  number  of 
pesticides  within  the  near  future,  interim 
measures  are  necessary  to  adequately 
protect  workers.  EPA  also  believes  that 
protection  should  be  provided  to  certain 
types  of  workers  by  expanding  coverage 
to  workers  not  covered  by  the  present 
Part  170.  Finally,  since  1974  there  has 
been  greatly  increase  use  of  certain 
chemical  classes  of  pesticides,  primarily 


the  organophosphates  and  carbamates, 
which  contain  pesticides  which  are 
more  acutely  toxic  to  humans  than 
previous  pesticides  in  common  use  in 
agriculture.  The  present  Part  170, 
however,  does  not  account  for  this  shift 
in  classes  of  agricultural  pesticides  used. 

A.  Pesticide  Poisoning  Data 

Pesticide  illnesses  in  agricultural 
workers  can  result  from  excessive 
exposure  to  pesticides,  which  in  turn 
can  result  from  inadequate  safety 
precautions.  An  estimated  2.3  million 
persons  are  exposed  directly  or 
indirectly  to  agricultural  pesticide 
products  or  their  residues  as  a  result  of 
occupational  activities. 

Accurate  estimates  of  pesticide 
poisonings  among  agricultural  woricers 
are  difficult  to  obtain  for  a  variety  of 
reasons:  (1)  The  migratory  nature  of 
much  of  agricultural  labor  is  an  obstacle 
hampering  collection  of  such  data:  (2) 
the  geographic  and  seasonal 
heterogeneity  of  the  population  under 
scrutiny  makes  assessments  of  the 
number  of  workers  at  risk  elusive;  (3) 
many  agricultutral  workers  adversely 
affected  by  pesticides  may  not  seek 
medical  attention  from  United  States 
health  care  providers;  and  (4)  pesticide 
poisoning  incidents  often  are  treated 
symptomatically  without  being 
specifically  diagnosed  as  pestidde- 
related  or  reported  as  such.  EPA 
contracted  with  Research  Triangle 
Institute  (RTI)  to  review  and  analyze  the 
10  main  sources  of  data  relating  to 
pestidde  poisoning  inddents  in  the 
United  States.  These  sources  are: 

1.  The  1971-73  and  1974-76  National 
Studies  of  Hospital-Admitted  Pestidde 
Poisonings. 

2.  Pestidde  Incident  Monitoring 
System  (PIMS)  Data. 

3.  The  Atlantic  Coast  Migrant  Stream 
Pesticide  Study. 

4.  EPA  Report  540/9-80-003  Chronic 
Neurological  Sequelae  of  Acute 
Organophosphate  Pesticide  Poisoning:  A 
Case-Control  Study. 

5.  Consumer  Product  Safety 
Conunission  Emergency  Room  Survey. 

6.  California  Reports  on  the  Incidence 
of  Pesticide  Poisonings. 

7.  Chemical  Exposure  Data  from 
Bureau  of  Labor  Statistics  and  Worker's 
Compensation  Programs  in  Oregon  and 
Ohio. 

8.  The  Federal  Government  and  the 
Inddence  of  Pestidde  Poisonings: 
Survey  of  Migrant  and  Rural  Health 
Clinics. 

9.  Washington:  Occupational 
Mortality  in  Washington  State. 

10.  EPA  Report  National  Monitoring 
Study:  Citrus. 


These  reports  indicate  that  there 
continue  to  be  significant  numbers  of 
pesticide  poisonings  among  agricultiu-al 
workers  every  year,  and  in  some  cases  a 
trend  toward  increasing  numbers  of 
poisonings,  (Stuart  et  aL,  86).  For 
example,  RTI  noted  an  increase  of  35 
percent  in  annual  pesticide  poisonings 
in  California  between  1976  and  1983. 
RTI  concluded  that  only  a  small  fraction 
of  occupational  poisonings  are  reported 
or  even  identified.  Thus,  all  studies 
probably  understate  the  problem,  for 
various  reasons  which  are  fully 
discussed  in  the  RTI  reports. 

The  Agency  has  also  examined 
information  on  health  effects  in  reentry 
situations  gathered  since  1974  from 
various  sources.  At  that  time  it  appeared 
that  episodes  of  reentry  worker 
poisonings  were  limited  to  the 
harvesting  of  tree  fruit  in  California 
soon  after  the  application  of 
organophosphate  pesticides.  However, 
subsequent  reports  of  reentry  worker 
poisoning  and  injury  episodes  indicate 
that  (1)  "The  problem  exists  throughout 
the  country,  although  it  appears  to  be 
greatest  in  California;  (2)  pestiddes 
other  than  mganophosphates  can 
present  significant  hazards  to  workers; 
(3)  residues  on  crops  other  than  tree 
fruit  can  |H«8ent  significant  hazards  to 
workers;  (4)  tasks  other  than  harvesting 
can  present  significant  hazard  to 
workers;  and  (5)  activities  taking  place 
after  the  "minimum"  reentry  interval 
can  present  significant  hazards  to 
workers. 

A  review  of  pesticide  poisonings  and 
injuries  in  California,  reported  by 
physidans  during  the  period  bom  1976- 
1985,  shows  460  reported  systemic 
poisonings  among  field  workers  exposed 
to  residues  after  application  of 
pesticides,  and  1955  skin  and  eye 
injuries  (Blondell,  8).  The  relative 
infi«qiiency  of  reported  reentry 
inddents  does  not  reflect  the  degree  of 
concern  held  by  many  occupational 
health  speciahsts,  who  believe  that 
occupationally  related  illnesses  and 
injuries  are  underreported  among  the 
agricultiiral  workforce.  Only  7  States 
have  mandatory  reporting  systems, 
while  16  other  States  have  I^ted  forms 
of  data  collection  (McNeil,  57).  Some 
woricers  are  reluctant  to  seek  medical 
attention,  espedally  those  of  illegal  or 
uncertain  residency  status  and  those  not 
covered  by  woricer  compensation 
programs— only  16  States  have 
mandatory  worker  compensation 
programs  for  agricultural  workers. 
Misdiagnosis  also  may  be  a  problem: 
when  large  groups  of  workers  are 
involved  the  pattern  of  illness  often 
suggests  food  poisoning  or  water-borne 
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gastroenteritis,  and  when  small  groups 
are  involved,  heatstroke  is  sometimes 
suggested  (QuiAby  and  Lemmon.  79). 

T^e  pesticide  active  ingredients 
involved  in  the  reported  California 
reentry  incidents  belong  to  all  toxicity 
categories  and  many  chemical  classes 
(Blondell,  8).  The  poisoning  episodes 
include  incidents  occurring  up  to  5 
weeks  after  pesticide  sprays  have  dried 
and  dusts  have  settled.  They  also 
include  incidents  involving  non- 
harvesting  tasks.  For  example,  workers 
thinning  and  detasseling  seed  com  have 
experienced  severe  dermatitis  and 
symptoms  of  cholinesterase  poisoning 
after  application  of  carbofuran,  and 
workers  have  experienced  conjunctivitis 
while  pruning  grapes  on  the  same  day  as 
application  of  elemental  sulfur. 

Large  doses  of  acutely  toxic  pesticides 
may  lead  to  death,  but  reentry  workers 
are  extremely  unlikely  to  accumulate 
such  doses  as  a  result  of  exposure  to 
residues.  Rather,  the  Agency  is 
concerned  with  the  potentially 
debiUtating  effects  of  repeated 
exposures  of  reentry  workers  to  lower 
levels  of  pesticides  from  field  residues 
and  the  added  burden  of  medical 
expenses  and  loss  of  income  during 
illnesses  that  may  result  (Gunther  et  al.. 

33). 

In  addition  to  the  effects  of  acutely 
toxic  pesticides  on  reentry  workers,  the 
Agency  is  concerned  about  the  chronic, 
subchronic  and  cumulative  effects  of 
repeated  low-level  exposures  to 
pesticides.  A  single  exposure  period 
might  not  trigger  a  poisoning  incident, 
whereas  repeated  exposures  on  a 
frequent  or  regular  basis  may  lead  to  an 
acute  poisoning  (e.g..  cumulative 
cholinesterase  inhibition)  or  to  chronic 
or  subchronic  effects  such  as  cancer. 

B.  Enforcement 

A  major  impetus  for  revision  of  Part 
170  is  the  problem  of  enforceability  of  its 
provisions.  The  Agency  has  identified 
four  major  enforcement  concerns. 

1.  Part  170  and  pesticide  labeling. 
When  the  present  Part  170  was 
developed  and  promulgated,  little 
attention  was  given  to  the  incorporation 
of  its  requirements  on  pesticide  labeling, 
necessary  for  enforcement  of  violations 
under  FIFRA  section  12(a)(2)(G).  The 
Agency  believes  that  close  attention 
should  be  given  to  this  matter,  to  ensure 
user  understanding  of  and  compliance 
with  the  regulations  as  well  as 
enforceability  under  FIFRA  in  the  event 
of  noncompliance. 

2.  Assigning  responsibility.  EPA 
believes  that  the  present  Part  170  needs 
to  be  improved  by  more  clearly  stating 
which  persons  have  duties,  and  by 
broadening  the  group  of  persons  who 


have  duties.  Complex  arrangements 
have  developed  among  owners, 
operators.  lessees,  commercial 
applicators,  labor  contractors, 
supervisors,  and  crew  leaders  for 
managing  agricultural  establishments 
and  farm  woricer  activities.  The  current 
regulations  establish  duties  only  for 
"owners"  and  "lessees"  and  do  not 
define  these  terms.  Many  persons  who 
are  not  owners  or  lessees  are  in 
positions  to  improve  farm  worker  safety 
by  taking  care  to  use  pesticides  properiy 
and  by  taking  steps  to  see  that  workers 
under  their  supervision  receive  the 
necessary  protections.  In  one 
enforcement  case,  a  commercial  aerial 
applicator  who  negligently  sprayed  a 
crew  of  workers  could  not  be  cited  for 
violation  of  Part  170,  since  the 
applicator  had  no  responsibility  for  form 
woricer  protection  under  the  present  Part 
170.  Likewise,  a  labor  contractor  who 
orders  a  crew  into  an  area  under  a 
reentry  interval  likely  could  not  be 
charged  with  violating  the  current  Part 
170. 

3.  Recordkeeping.  The  present  Part 
170  lacks  any  requirement  for  keeping  of 
records  by  responsible  persons,  which 
Increases  the  difficidty  of  proving 
noncompliance.  Monitoring  of 
compliance  with  Part  170  duties  would 
in  most  cases  be  facilitated  by  written 
documentation  of  required  measures 
and  actions.  Records  can  provide  both 
proof  of  compliance  and  evidence  of 
noncompliance.  However, 
recordkeeping  may  impose  a  significant 
economic  burden  on  responsible  parties. 
Any  recordkeeping  requirement  must  be 
closely  assessed  for  need  and  expected 
benefits  relative  to  cost  In  addition, 
FIFRA  section  11  prohibits  the  Agency 
from  issuing  regulations  requiring 
private  applicators  to  keep  any  records. 
Any  general  recordkeeping  requirement 
would  be  subject  to  this  exemption  and 
its  efficacy  would  be  limited. 

4.  Clarity  and  specificity.  The  wording 
of  certain  requirements  in  the  present 
Part  170  leaves  room  for  broad 
interpretation  due  to  lack  of  specificity. 
Under  these  circumstances,  enforcement 
is  difficult  for  the  Agency  and 
potentially  unfair  to  those  with  Part  170 
duties.  One  example  is  the  requirement 
for  "appropriate  and  timely"  warnings 
(S  170.5).  Such  vague  language  may 
contribute  to  noncompliance  because 
the  user  may  not  be  able  to  determine 
what  to  do  to  comply  with  the 
requirements.  Careful  drafting  can 
assure  clarity  of  language  and 
achievement  of  intended  regulatory 
purpose. 


C.  Registration  and  Reregistration 

EPA  has  fotmd  that  with  present 
resources,  only  20  to  30  Regisb-ation 
Standards  for  active  ingredients  can  be 
completed  each  year.  Currently  there 
are  several  hundred  standards  for  active 
ingredients  used  in  agriculture  yet  to  be 
completed.  Even  if  the  Agency  is  able  to 
accelerate  the  reregistration  effort  the 
individual  review  and  reregistration  of 
agricultural  pesticides  may  not  be 
completed  until  early  in  the  21st  century. 

Some  kinds  of  requirements,  such  as 
reentry  intervals  and  personal 
protective  equipment  ideally  should  be 
tailored  to  individual  products  in  a 
reregistration  process.  Revising  Part  170 
and  implementing  it  throu^  label 
changes  will,  however,  provide  workers 
better  interim  protection  until  each 
active  ingredient  receives  closer 
scrutiny  during  reregistration.  Other 
requirements  are  generic  to  all 
agricultural  pesticides  and,  for  these, 
rulemaking  is  clearly  an  efficient 
approach  to  regulation.  This  approach 
would  also  be  fairer  to  registrants  and 
users  (restrictions  on  use  would  be 
implemented  simultaneously  for  all 
products). 

m.  Proposed  Worker  Protection 
Standards 

A.  Organization  of  Regulation 

This  proposal  is  divided  between  two 
Parts.  Proposed  Part  170  contains 
detailed  provisions  designed  to  protect 
pesticide  handlers  and  other  persons 
who  work  on  farms,  forests,  nurseries 
and  greenhouses.  This  Part  is  divided 
into  six  subparts.  Subpart  A  contains 
the  general  provisions,  definitions  and 
duties  apphcable  to  all  types  of  workers. 
Subpart  B  contains  provisions  for 
pesticide  handlers  and  early  reentry 
workers  working  on  farms,  forests, 
nurseries  and  greenhouses.  Subpart  C 
contains  provisions  common  to  all 
workers  on  farms,  forests,  nurseries  and 
greenhouses.  Subpart  D  contains  special 
provisions  for  workers  on  farms  and 
forests.  Subpart  E  contains  special 
provisions  for  workers  in  nurseries. 
Subpart  F  contains  special  provisions 
for  workers  in  greenhouses.  Within 
Subparts  B  through  F,  regulatory 
provisions  appear  in  the  order  of  the 
chronological  occurrence  of  activities 
associated  with  the  use  of  pesticides. 
e.g..  training,  then  notification,  then 
reentry. 

Proposed  Part  156.  Subpart  K. 
addresses  the  labeling  requirements 
with  which  registrants  must  comply. 
Persons  who  use  products  labeled  in 
accordance  with  this  Subpart  must 
comply  with  the  labeling  statements. 
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Subpart  K  is  structured  first  to  provide 
the  more  general  statements  required  on 
labeling,  followed  by  specific  required 
statements  for  reentry,  posting  and 
personal  protective  equipment 

B.  Applicability 

In  1974,  EPA  limited  the  scope  of  Part 
170  to  farm  workers  engaged  in  hand 
labor  in  fields  during  and  after  pesticide 
application  (§  170.1).  The  current  Part 
170  explicitly  does  not  apply  to  (1)  soil- 
incorporation  of  pesticides,  (2)  mosquito 
abatement  treatments  and  related  public 
pest  control  programs,  (3)  greenhouse 
treatments,  (4)  livestock  and  other 
animal  treatments,  (5)  treatment  of  golf 
courses  and  similar  nonagricultural 
areas,  and  (6)  activities  other  than  hand 
labor  tasks,  including  pesticide  handling 
(§  170.4(c)).  The  applicability  of  Part  170 
to  nurseries  and  forests  is  unclear.  After 
a  careful  review  of  these  exclusions, 
EPA  believes  that  certain  revisions  to 
the  applicability  of  Part  170  are 
warranted. 

1.  Pesticide  Use  Sites  (5 170.3(c)).  In 
addition  to  farms,  the  Agency  has 
examined  4  specific  application  sites  for 
possible  inclusion  in  this  Part — 
greenhouses,  nurseries,  forests,  and 
small  farms. 

The  Agency  proposes  to  discontinue 
the  exclusion  for  greenhouses.  It  is 
estimated  that  there  are  between  11,000 
and  15,000  commercial  greenhouse 
operations  in  the  United  States,  with  an 
average  size  of  1  acre,  employing  an 
estimated  175,000  workers.  Use  of 
pesticides  in  these  greenhouses  involves 
many  of  the  same  hazards  as  those 
encountered  in  outdoor  field  conditions. 
In  addition,  greenhouse  applications  can 
present  hazards  for  workers  greater 
than  those  found  outdoors.  For  example, 
due  to  lack  of  wind,  pesticides  may 
dissipate  more  slowly  in  confined  areas 
than  in  open  fields.  Also,  reentry  info 
enclosed  areas  following  fumigation  can 
result  in  a  much  greater  inhalation 
hazard  because  the  concentration  of 
airborne  residues  may  be  extremely 
high. 

The  Agency  also  proposes  to 
explicitly  include  nurseries  within  the 
scope  of  this  Part.  Nurseries  employ  an 
estimated  125,000  workers.  They  vary  in 
size  and  types  of  agricultural  activities 
they  perform.  Some  nurseries  are  very 
much  like  farm  in  that  they  grow  plants 
outdoors  in  the  ground.  Many  different 
trees,  fiowers,  shrubs,  and  vegetable- 
and  fruit-bearing  plants  are  cultivated. 
Other  nurseries  are  much  like 
greenhouses  since  they  grow  plants  on 
benches,  although  the  benches  are  not  in 
an  enclosed  structure.  Many  nurseries 
conduct  both  farm-like  and  greenhouse- 
like activities. 


The  Agency  proposes  to  specifically 
include  forest  areas  used  for  the 
commercial  production  of  wood  fiber 
and  timber  products  within  the  scope  of 
this  regulation.  While  pesticide  use  in 
the  commercial  management  of  forests 
is  similar  to  pesticide  use  in  traditional 
agricultural  settings,  including  seasonal 
labor  and  high-intensity  crop 
management  practices  involving 
pesticides,  the  use  of  pesticides  in  forest 
areas  intended  primarily  for  recreation, 
such  as  parks  and  picnic  areas,  is 
essentially  dissimilar  to  use  in 
agricultural  settings.  Moreover, 
requirements  for  reentry  intervals  and 
worker  notification  in  such  public  areas 
would  be  impractical.  Thus,  the  Agency 
proposes  to  include  only  areas  being 
used  commercially. 

The  Agency  has  received  comments 
that  the  use  of  pesticides  in  forestry  is 
less  extensive  than  in  traditional  row 
crop  agriculture,  and  that  different 
pesticide  use  practices  are  employed. 
The  Agency  seeks  comment  on  whether 
the  proposed  standards  may  be 
inapplicable  or  only  partially  applicable 
to  commercial  forestry. 

The  Agency  has  carefully  considered 
the  need  for  and  impact  of  this  proposal 
on  small  agricultural  estabhshments 
which  use  pesticides.  The  Agency 
believes  that  the  practices  described  in 
these  standards  should  be  employed  on 
any  farm,  forest  nursery  or  greei^ouse 
where  pesticides  are  used,  because  the 
risks  of  adverse  effects  are  similar 
among  establishments  without  regard  to 
the  size  of  the  establishment  both  in 
terms  of  the  degree  of  risk  to  individual 
workers  and  in  terms  of  the  total 
number  of  woricers  at  risk. 

As  a  practical  matter,  most 
agricultural  establishments  are  small 
businesses.  While  accurate  estimates  of 
size  and  distribution  of  agricultural 
labor  are  difficult  to  substantiate,  the 
Agency  estimates  that  89%  of 
establishments  which  have  hired  labor 
have  less  than  10  workers.  On  the  other 
hand,  these  smaller  establishments  (less 
than  10  workers)  employ  only  an 
estimated  64%  of  all  agricultural 
workers.  These  estimates  agree  with  the 
regulatory  impact  analysis  recentiy 
performed  by  OSHA  for  the  Field 
Sanitation  Standard  (DOL,  113). 

Thus,  many  small  businesses  would 
be  affected  by  this  proposal.  A  number 
of  the  proposed  requirements  are 
designed  to  allow  flexibility  of 
compliance  method  so  long  as  the  intent 
of  the  requirement  is  met  (performance- 
type  standards).  This  approach  would 
serve  to  limit  costs  for  all  affected 
entities,  including  smaller  entities  which 
have  limited  resources  for  compliance. 
However,  some  of  the  costs  associated 


with  the  proposed  requirements  are 
fixed  (per  establishment)  capital  costs, 
which  would  be  more  burdensome  on 
smaller  establishments.  The  Agency  has 
identified  as  fixed  the  costs  of  posting 
the  basic  safety  information  at  a  central 
location,  posting  warning  signs  in  fields 
(in  part],  decontamination  water 
containers  (only  for  establishments 
without  accessible  running  water),  and 
responding  to  medical  emergencies  (in 
part).  All  other  costs  are  incurred  on  a 
per  worker  basis,  and  would  not  impact 
small  agricultural  entities  in  any 
disproportionately  adverse  way  with 
respect  to  agribusiness  as  a  whole. 

The  Agency  is  aware  that  OSHA  has 
exempted  farms  where  10  or  fewer 
workers  are  employed  in  hand  labor 
activities  on  a  given  day  from  its  Field 
Sanitation  Standard  (29  CFR 
1910.110)(a)).  OSHA  stated  at  the  time 
that  it  did  so  because  an  annual 
amendment  to  the  House  Appropriations 
Bill  prohibited  OSHA  from  regulating 
farms  with  fewer  than  11  employees 
(DOL,  113).  In  addition.  Texas  has 
exempted  small  farms  from  its  1987 
Agricultural  Hazard  Communication  Act 
(governing  worker  right-to-know  for 
agricultural  pesticides)  using  different 
criteria:  the  Act  does  not  apply  to  farms 
with  less  than  a  certain  gross  annual 
payroll.  EPA  has  not  been  subject  to  this 
type  of  regulatory  limitation  by 
Congress,  either  through  its 
appropriations  or  through  FIFRA,  nor 
has  the  Agency  previously  implemented 
an  exemption  from  pesticide  use 
restrictions  for  small  agricultural 
establishments  through  labeling 
provisions. 

The  Agency  has  also  considered  the 
relationship  between  the  appUcabitity  of 
this  proposal  to  small  agricultural 
establishments  and  its  enforcement 
policy  in  this  sector.  The  Agency  does 
not  believe  that  routine  inspections  by 
federal  or  State  enforcement  authorities 
on  small  agricultural  establishments 
would  be  cost-effective  with  regard  to 
these  proposed  standards.  As  a  matter 
of  policy,  the  Agency  does  not  plan  to 
cairy  out  a  program  of  routine 
inspections  for  the  purpose  of 
determining  compliance  with  this  rule 
on  such  small  agricultural 
establishments,  or  to  require  the  States 
to  do  so  as  a  condition  of  cooperative 
enforcement  agreements.  Most  States, 
however,  have  primary  responsibility  for 
use  enforcement  and  may  establish  tiieir 
own  compliance  policies.  If  on  the  other 
hand  EPA  or  a  State  had  reason  to 
believe  that  significant  infractions  were 
occurring  on  a  particulr  small 
establishment  the  Agency  and/or  the 
State  would  inspect  and,  if  appropriate. 
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take  enforcement  action.  The  Agency 
believes  this  proposal  policy  is  in 
keeping  with  the  general  approach  of 
OSHA  in  enforcement  of  all  its 
agricultural  worker  protection  standards 
other  than  the  Field  Sanitation 
Standard,  with  the  Congressional 
guidance  to  OSHA  is  the  area  of  which 
the  Agency  is  aware,  and  with  EPA's 
current  enforcement  priorities  and 
resources. 

The  Agency  believes  that  Part  170 
should  govern  work  performed  under 
typical  employment  or  contractual 
relationships,  and  should  not  intrude 
into  family  relationships  even  if  the 
latter  may  in  some  cases  have  business 
aspects.  The  Agency  therefore  proposes 
to  exclude  from  the  Part's  coverage 
those  small  agricultural  establishments 
where  all  work  related  to  the  production 
of  agricultural  plants  is  performed  by 
the  owner  and  the  owner's  immediate 
family,  as  defined,  even  if  family 
members  receive  some  form  of 
compensation.  Also,  immediate  family 
members  are  not  included  in  the 
definition  of  "worker"  or  "handler"  and 
are  therefore  excluded  from  coverage  by 
this  Part  even  if  covered  workers  are 
also  employed  on  the  same 
establi^ment  and  must  receive  the 
required  protections.  However,  all 
pesticide  user*,  including  family 
members,  must  comply  with  instructloni 
on  pesticide  labeling.  In  particular, 
family  members  must  comply  with 
personal  protective  equipment  and 
reentry  interval  requirements,  which 
will  specifically  appear  on  pesticide 
labeling  [i  170J(d)). 

The  Agency  has  considered  whether 
an  OSHA-type  exemption  for  smaller 
establishments  (using  either  the  same  or 
a  different  number  of  workers  to  define 
establishment  sixe):  a  Texas-type 
exemption  for  smaller  establishments 
(using  gross  annual  payroll  to  define 
establishment  size);  some  other  type  of 
exemption  (e.g.  an  exemption  for  smaller 
establishments,  using  one  of  the  above 
size  definitions,  from  some  but  not  all  of 
the  proposed  requirements,  for  example 
those  involving  fixed  costs):  or  no 
exemption  for  smaller  establishments, 
would  be  appropriate  to  this  proposal. 
Comment  is  solicited  on  the  issues 
discussed  above  and  any  others 
regarding  the  need  for  and  impacts  of 
this  proposal  on  small  agricultural 
estabUshmenU.  including  whether  any 
specific  threshold  of  establishment  size, 
in  terms  of  number  of  woricers  or  size  of 
payroll  is  appropriate,  and  for  which 
requirements  this  would  be  appropriate. 
2.  Worker  activities.  The  scope  of  this 
Part  was  also  reviewed  in  terms  of  work 
activities  to  be  addressed.  The  existing 


Part  170  is  directed  exclusively  to 
workers  performing  hand  labor  tasks  in 
reentry  situations.  However,  agricultural 
workers  may  also  be  exposed  to 
pesticides  and  pesticide  residues  while 
mixing,  loading,  transferring,  applying, 
or  disposing  of  pesticides,  transporting 
pesticides  in  open  or  previously  opened 
containers,  acting  as  flaggers.  and 
cleaning,  adjusting,  or  repairing 
contaminated  parts  of  mixing,  loading, 
or  appUcation  equipment  A  large 
number  of  existing  pesticide  labels  do 
not  adequately  specify  personal 
protective  equipment  or  other  safe  work 
practices  for  these  pesticide  handlers, 
and  there  is  little  consistency  among 
labels  that  do  have  requirement*. 
Therefore,  the  Agency  proposes  to 
expand  Part  170  to  include  agricultural 
pesticide  handling  activities.  The 
Agency  believes  there  are  sufficient 
data  on  many  aspects  of  pesticide 
handler  exposure  at  these  sites  to 
support  worker  protection  standards  for 
this  category  of  worker  the  rationale  for 
the  particular  handler  standards 
proposed  i*  discussed  later  in  this 
preamble. 

In  conaidering  what  atandard*  would 
be  appropriate  to  protect  worker*  during 
handUng  activitle*  on  agricultural  sites, 
the  Agency  also  considered  whether  it 
would  be  appropriate  to  apply  such 
standards  to  workers  at  nonagricultural 
sites  where  pesticides  may  be 
occupationally  handled.  Nonagricultural 
sites  include  some  that  could  be  viewed 
as  similar  to  agricultural  site*,  such  as 
pasture  and  rangeland.  rights-of-way, 
turf  management  (golf  courses,  home 
lawn  care),  ornamental  tree  and  shrub 
management  (grounds-keeping),  and 
aquatic  sites.  Nonagricultural  sites  also 
include  categories  of  usage  such  as 
household  and  institutional  indoor 
treatments  (structural  crack  and 
crevice,  fumigation),  public  health, 
demonstration  and  research,  and  food 
handling,  and  miscellaneous  other 
occupational  uses  of  pesticides. 
The  Agency  considered  four 
alternatives  with  respect  to  inclusion  of 
nonagricultural  pesticide  handling 
within  the  scope  of  the  proposed 
Subpart  B  standards:  (1)  Limit  coverage 
to  handling  activities  at  agricultural 
sites:  (2)  include  handling  activities  on 
other  sites  that  are  similar  to 
agricultural  sites;  (3)  include  handling 
activities  on  all  sites  performed  by 
fulltime.  commercial  handlers;  and  (4) 
include  all  occupational  handling 
activities  on  all  sites. 

The  handler  standards  in  this 
proposal— training,  personal  protective 
equipment,  access  to  labeling, 
decontamination  water,  and 


cholinesterase  monitoring,  found  in 
Subpart  B— present  a  generic  scheme  of 
protection  for  persons  who  mix,  load, 
and  apply  concentrated  or  diluted 
pesticides.  In  general,  handling  activities 
at  nonagricultural  sites  resemble  one  or 
another  of  the  handling  techniques  used 
in  agriculture:  consequently,  exposure 
scenarios  and  risks  would  be  expected 
to  be  similar.  For  example,  boom 
applications  along  highway  rights-of- 
way  resemble  such  applications  in  crop 
fields,  and  many  methods  of  home 
fumigation  by  pest  control  operators 
approximate  fumigation  meUiods  used 
in  greenhouses.  On  the  other  hand, 
many  differences  can  be  discerned  in 
the  nature  and  degree  of  reentry-type 
exposures  that  may  follow  such 
applications.  For  this  reason  the  Agency 
has  only  considered  including 
nonagricultural  handlers  (as  opposed  to 
other  workers)  within  the  scope  of  this 
option. 

The  Agency  recognizes  that  the  extent 
of  pesticide  handling  by  particular 
individuals  at  any  use  site  may  vary. 
Some  persons  may  handle  pesticides  on 
an  essentially  full-time  basis,  for 
instance  commercial  aerial  applicators 
or  pest  control  operators,  while  others 
may  handle  pesticides  only 
occasionally.  In  general  the  more 
extensive  handling  activities  create 
greater  exposure  risks  and  more  need 
for  the  protections  afforded  by  these 
standards.  The  option  of  covering  only 
ftill-time  nonagricultural  handlers  of 
pesticides  was  therefore  considered. 
One  difficulty,  however,  would  be 
defining  the  extent  of  handling  that 
would  qualify  as  "full-time"  in  a  manner 
that  did  not  appear  arbitrary.  A  similar 
problem  of  nonarbitrary  definition 
arises  with  respect  to  identification  of 
use  sites  that  are  sufficiently  similar  to 
agricidtural  sites  to  justify  application  of 
these  rides  to  those  site*. 

The  economic  impact  of  including 
nonagricultural  pesticide  handlers  is 
difficult  to  predict  and  has  not  been 
estimated  for  purposes  of  the  Regulatory 
Impact  Analysis.  In  addition  to  private 
costs,  some  impact  on  State  certification 
and  training  programs  can  be 
anticipated  from  the  extension  of 
training  requirements  to  additional 
pesticide  handlers. 

At  this  time  the  Agency  proposes  to 
limit  coverage  to  agricultural  handling. 
However.  EPA  invites  comment  on  the 
four  options  enumerated  above,  and 
wishes  to  emphasize  that  the  final  rule 
may  provide  for  extended  coverage  of 
nonagricultural  sites. 

3.  Other  pesticide  uses  (9  170.3(b)). 
The  Agency  reviewed  the  exclusions  for 
certain  uses  of  pesticides  found  in  the 
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current  Part  170  and  considered  the 
explicit  inclusion  or  exclusion  of  certain 
other  uses  of  pesticides  which  may 
result  in  worker  exposure. 

The  Agency  proposes  to  discontinue 
the  exclusion  for  soil-incorporated 
applications.  Soil  incorporation  involves 
either  injecting  pesticides  into  the  soil  or 
covering  them  with  a  layer  of  soil.  These 
applications  may  avoid  the  foliar 
exposure  hazards  for  workers,  but  the 
Agency  is  concerned  about  workers  who 
are  performing  tasks  which  require 
direct  soil  contact  such  as  weeding, 
suckering,  and  cultivating,  and  about 
workers  who  may  encounter  inhalation 
hazards  from  volatile  soil-incorporated 
chemicals. 

The  Agency  proposes  to  continue  to 
exempt  livestock  and  other  animal 
treatments,  public  mosquito  abatement 
and  similar  public  pest  control 
programs,  and  uses  on  golf  courses  and 
similar  nonagricultural  turf  areas. 
Animal  treatments  involve  exposure 
situations  that  are  dissimilar  from  other 
forms  of  agriculture  and  therefore  tend 
to  require  case-by-case  regulation 
through  product  labels.  Other  uses 
proposed  for  exemption  are  outside  the 
traditional  definition  of  agriculture. 

The  Agency  proposes  to  exclude 
pesticide  use  on  agricultural  plants  that 
are  noncommercial  in  nature,  such  as 
treatments  in  malls,  atriums  and  office 
buildings  and  uses  in  and  around  homes, 
e.g.,  on  lawns  and  in  home  gardens  and 
greenhouses.  Such  uses  do  not  lead  to 
exposure  of  agricultural  workers  as 
ordinarily  delved. 

The  Agency  proposes  to  exclude  uses 
where  pesticides  are  injected  directly 
into  agricultural  plants.  Since  these 
pesticides  are  not  broadcast  over  an 
area  but  are  confined  to  the  interior  of 
the  plant,  there  is  no  anticipated 
exposure  to  workers  reentering  the  area 
to  perform  hand  labor  or  oth^  tasks. 
"Hack  and  squirt"  "frill  and  spray"  and 
other  such  application  techniques  that 
do  not  result  in  actual  injection  into  the 
plant  are  not  covered  by  this  exclusion 
because  the  Agency  considers  that 
workers  and  applicators  can  receive 
significant  exposure  when  these 
techniques  are  used  (Levy.  47). 

The  Agency  proposes  to  exclude 
pesticide  uses  on  agricultural 
establishments  which  are  not  directly 
related  to  the  production  of  agricultural 
plants.  Such  uses  may  include  structural 
pest  control  control  of  vegetation  along 
rights-of-way  and  in  other  noncrop 
areas,  control  of  vertebrate  pests,  and 
the  use  of  attractants  and  repellents  in 
containers.  Such  uses  do  not  pose 
hazards  to  woricers  during  agricidtural 
production-related  activities. 


Pest  control  after  harvest  includes 
fumigation  of  grain  and  other 
commodities,  treatments  to  mitigate 
disease  introduction  and  spread  on 
vulnerable  commodities  such  as  fruits 
and  some  vegetables,  and  postharvest 
insect  and  mite  control  on  crops  during 
storage,  packing,  and  shipping,  llie  risks 
involved  in  fumigation  of  grain  and 
other  conunodities  are  substantially 
different  from  the  risks  associated  with 
the  pesticide  uses  included  in  the  scope 
of  this  regulation.  These  pesticide  uses 
warrant  separate  attention  as  to 
protective  requirements  for  pesticide 
handlers.  On  the  other  hand, 
postharvest  uses  of  pesticides  on  the 
portion  of  the  agricultural  plant  which 
remains  at  the  production  site  after 
harvest  are  included  in  the  scope  of  the 
proposed  Part  170.  These  uses  include 
postharvest  applications  for  insect  mite, 
disease,  and  weed  pests  to  reduce  any 
carryover  to  the  next  crop,  soil 
sterilization  in  nurseries  and 
greenhouses,  and  pesticide  applications 
to  trees  and  other  perennial  plants  to 
maintain  those  plants  during  the 
nonproductive  portions  of  the  cycle. 

The  Agency  proposes  to  exclude 
pesticide  uses  for  the  purpose  of 
research  on  the  properties  and  effects  of 
the  pesticides,  liie  Agency  believes  that 
researchers  will  be  familiar  with 
pesticide  practices  and  hazards  and  will 
therefore  be  able  to  ensure  safe 
pesticide  practices,  since  they  will  be 
conducting  research  on  pesticides 
themselves.  However,  such  research  will 
only  be  exempt  from  the  requirements  of 
this  Part  if  all  pesticide  handling  and 
other  tasks  associated  with  the  research 
involving  potential  exposure  to 
pesticides  are  performed  by  the 
researchers  or  by  persons  under  their 
direct  supervision.  This  proposal  would 
not  exclude  research  taking  place  on 
agricultural  sites  where  the  emphasis  of 
the  research  is  primarily  on  the  various 
aspects  of  production  of  the  agricultural 
plants  or  on  the  properties  of  the  plants 
themselves,  and  where  the  use  of 
pesticides  during  the  research  is 
incidental  to  the  experiment 

C.  Definitions 

The  proposed  regulation  contains  a 
number  of  definitions  (§  170.5).  Those 
discussed  here  are  ones  that  merit 
further  explanation. 

Chemical-resistant.  The  terms 
"chemical-resistant"  "impervious," 
"impermeable,"  "nonporous." 
"liquidproof,"  "water-resistant,"  and 
"waterproor*  all  have  been  used  on 
pesticide  product  labeling  and  in 
apphcator  training  manuals  for 
describing  the  type  of  glove,  boot  hat 
hood,  or  apron  material  that  is  desirable 


for  pesticide  protection.  The  Chemical 
Manufacturers  Association's  ad  hoc 
work  group  on  standard  phraseology 
has  recommended  the  term  "chemical- 
resistant"  now  used  by  numerous 
Government  agencies,  chemical 
companies,  industrial  groups,  and  trade 
associations  (CMA.  13).  The  American 
Society  for  Testing  Materials  also  uses 
the  term  "resistance"  to  describe  the 
necessary  level  of  performance  of 
protective  clothing  materials  against 
penetration  by  liquids  (ASTM.  5).  The 
Agency  agrees  that  adopting  a  universal 
term  would  be  appropriate  and  useful 

Forest  This  term  does  not  include 
trees  and  associated  vegetation  used 
solely  for  parks,  recreation,  or 
wilderness  preservation.  However,  any 
part  of  a  forest  that  is  managed  for 
commercial  use  as  well  as  for 
recreational  use  would  be  subject  to  this 
regulation  to  the  extent  of  such 
commercial  use.  The  term  includes 
forests  owned  and  managed  by  the 
Federal  government  and  other 
governmental  entities,  but  does  not 
include  forest  nurseries,  «vfaich  are 
treated  as  nurseries  for  purposes  of  this 
regulation. 

Handler.  This  term  covers  those 
workers  who  may  have  direct  contact 
with  concentrated  or  dilute  pesticides 
during  the  enumerated  woric  activities. 
Woricers  exposed  to  residues  of 
pesticides  while  performing  tasks  in 
previously  treated  areas  are  not 
considered  to  be  handling  pesticides. 

Nursery.  For  purposes  of  this  Part 
nurseries  are  distinguished  from  farms 
by  the  subsequent  use  of  the  agricultural 
plant  in  its  entirety  in  another  location, 
and  distinguished  from  greenhouses  by 
the  lack  of  a  nonporous  enclosure 
around  production  areas,  although  there 
may  be  a  semi-enclosed  area  of  a 
nursery,  such  as  a  shadebouse. 

Owner.  This  term  is  intended  to 
include  any  person  who  has  the  legal 
right  to  exclude  entry  to  or  eject  persons 
from  a  farm,  forest,  nursery,  or 
greenhouse.  The  term  includes  any  fee 
owner  of  land  on  which  the  production 
of  agricultural  plans  takes  place,  as  well 
as  any  lessee  of  such  land,  but  does  not 
include  any  lessor  of  such  land  who 
retains  no  possessory  interest  The  term 
includes  both  sole  and  joint  owners  and 
lessees. 

Personal  protective  equipment.  This 
term  is  being  adopted  by  the  Agency  in 
the  place  of  other  similar  terms  used  in 
the  past  such  as  "protective  clothing"  or 
"protective  clothing  and  equipment" 
lie  phrase  encompasses  all  clothing 
and  equipment  which  is  worn  over,  in 
place  of,  or  in  addition  to  normal  work 
attire  for  the  express  purpose  of 
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protecting  the  wearer  from  pesticide 
exposure. 

Worker.  The  term  includes  persons 
employed  for  any  type  of  compensation, 
e.g.,  wage,  salary,  commission, 
sharecrop  arrangement  piece  work  rate, 
or  as  part  of  an  exchange  of  services.  As 
discussed  in  Section  IV3.1  of  this 
Preamble,  the  Agency  does  not  intend 
the  proposed  rule  to  regulate  to  protect 
the  immediate  family  of  the  owner  of  a 
farm,  forest,  nursery  or  greenhouse. 
Therefore,  any  person  having  any  of  the 
specifled  familial  relationships  with  an 
owner  is  not  considered  to  be  a 
"worker"  for  purposes  of  this  Part,  even 
though  the  person  might  receive  some 
form  of  compensation  for  work 
performed.  The  Agency  has  adopted  the 
definition  of  immediate  family  found  in 
the  Migrant  and  Seasonal  A^cultural 
Worker  Protection  Act  (MSPA)  and  the 
Department  of  Labor  regulations 
promulgated  under  MSPA  (29  CTR  Part 
500]  for  this  purpose. 

D.  Duties 

The  Agency  believes  that  the  clear 
identification  and  assignment  of 
responsibility  for  implementing  tiiese 
standards  will  be  extremely  critical  to 
the  successful  implementation  of  this 
propoMl  Proposed  1 170.7  attempU  to 
meet  the  following  goals:  (1)  Ease  of 
understanding  by  persons  who  have 
duties;  (2)  •  dear  basis  for  enforcement 
action  by  the  Agency  and  the  States  if 
duties  are  not  performed:  (3)  fairness 
with  respect  to  enforcement;  and  (4) 
consistency  with  Federal  laws  and 
regulations  and  applicable  case  law. 

EPA  considered  a  broad  range  of 
possible  approaches  to  responsibility 
before  deciding  upon  this  proposed 
approach.  Initially,  EPA  examined  the 
relationship  of  the  owner  of  the  property 
to  the  activities  which  take  place  upon 
the  property,  including  general  State-law 
concepts  of  an  owner's  responsibility. 
EPA  considered  the  relationship  of 
owners  (including  absentee  owners), 
lessees,  and  operators  of  property  to 
activities  occurring  on  their  land  in 
terms  of  their  exercise  or  position  of 
control  over,  their  economic  interest  in. 
and  their  proximity  to  such  activities. 
Furthermore,  the  Agency  considered  the 
relationships  of  others,  including 
applicators,  contractors,  supervisors, 
other  employees,  and  family  members, 
to  activities  occurring  on  and  off  the 
property. 

While  specificity  in  assignment  of 
duties  is  in  general  desirable,  the 
requirements  of  this  Part  will  typically 
be  undertaken  by  a  range  of  persons. 
Duties  of  pesticide  users  are  therefore 
expressed  in  terms  of  general 
responsibility  provisions  applicable  to 


classes  of  persons.  Under  the  proposal 
the  Agency  has  assigned  responsibilities 
to  the  following  major  classes  of 
pesticide  users  involved  in  the 
production  of  agricultural  plants  on 
agricultural  establishments:  owners  of 
agricultural  establishments,  supervisors 
ofworkers,  workers,  persons  who 
contract  with  owners,  and  employers  of 
commercial  pesticide  handlers.  If 
activities  of  persons  in  these  classes  of 
responsible  parties  constitute  use  of  a 
pesticide  as  defined  in  the  regulation, 
these  persons  would  be  subject  to 
enforcement  action  for  any  violation  of 
this  Part  In  addition,  responsibility  for 
the  acts  of  others  may  be  imputed  to 
such  persons,  depending  on  the 
situation,  under  FIFRA's  vicarious 
liability  provision  found  in  section 
14(b](4].  Each  pesticide  user  is 
responsible  for  meeting  certain 
requirements  because  of  his  or  her 
activities,  status,  or  the  actions  of  others 
involved  in  the  chain  of  responsibility. 

1.  Duties  of  owners.  The  owner  of  a 
farm,  forest  nursery  or  greenhouse 
covered  by  Part  170  is  one  person  who 
will  virtually  always  be  considered 
responsible  for  seeing  that  the  Part's 
requirements  are  followed.  With  only 
one  exception  (discussed  below),  the 
owner  has  primary  and  continuous 
responsibility  for  compliance  with  the 
requirements  of  Part  170  governing 
activities  that  occur  on  the  property. 

The  term  "owner"  is  defined  in  this 
Part  to  include  not  only  an  owner  in  fee 
simple  of  agricultural  property  but  also  a 
lessee  of  such  property  with  a  current 

{lossessory  interest  The  term  excludes  a 
essor  of  such  property  who  has  no 
current  possessory  interest.  The  broad 
responsibility  of  an  owner  under  this 
proposal  is  based  on  the  legal  control 
that  the  owner  possesses  over  activities 
that  occur  on  the  property.  The  Agency 
considered  whether  the  person  in  charge 
of  the  day-to-day  management  of  the 
property  (operator)  should  be  ultimately 
responsible  for  compliance  with  this 
Part,  rather  than  the  owner.  The 
operator  often  is  the  owner  however, 
where  the  operator  is  not  the  owner,  the 
operator  is  usually  the  agent  or 
employee  of  an  owner  or  lessee  and 
receives  direction  from  such  person  as 
to  management  of  the  property, 
including  directions  on  employee 
relations  and  safety.  The  Agency 
believes  that  operators  who  are  not 
owners  or  lessees  are  in  actuality  senior 
supervisors  and  should  be  viewed  as 
agents  of  the  owner  or  lessee,  who 
retains  ultimate  responsibilitv. 

Section  17a7(a)  identifies  the  general 
duties  of  the  owner — to  assure  that 
pesticides  are  used  on  the  property  in 
accordance  with  their  labeling  and  with 


all  applicable  requirements  of  this  Part 
and  to  assure  tiiat  all  workers,  including 
handlers  and  supervisors,  are  protected 
from  pesticide  exposure  in  accordance 
wid)  this  Part  To  accomplish  this  end. 
the  owner,  in  person  or  through  agents, 
employees,  or  contractors,  is  specifically 
required  to  give  any  necessary 
information  and  directions  to  workers 
and  supervisors  concerning  pesticide 
use  and  safety.  This  includes  notifying 
workers  and  supervisors  that  certain 
actions  are  required  by  law  and  that 
violations  by  workers  and  supervisors 
may  subject  them  to  enforcement  action. 
It  also  includes  requiring  supervisors  to 
assure  compliance  by  workers  and  to 
assure  that  Part  170  projections  have 
been  provided. 

Workers  on  the  property  whose 
protection  must  be  assured  by  the  owner 
include  not  only  employees  of  the  owner 
but  workers  under  contract — for 
example,  those  who  have  contracted  (or 
whose  employer  has  contracted)  to 
apply  pesticides  or  perform  fieldwork. 
An  owner  under  this  proposal  may  hire 
contractors  to  take  steps  required  by 
this  regulation;  however,  he  may  not 
escape  liability  for  failure  of  such 
contractors  to  meet  the  requirements  of 
this  Part  if  the  violation  occurs  on  his 
property. 

2.  Duties  of  supervisors.  Persons  who 
supervise  work  on  agricultural 
estabhshments  are  generally  in  the  best 
position  to  be  aware  of  pesticide 
hazards  and  to  prevent  worker 
exposure.  This  proposal  imposes  duties 
on  such  persons  parallel  to  those 
imposed  on  owners,  but  limited  to  the 
scope  of  their  supervisory  responsibility 
(9  170.7(b)).  Supervisors  are  required  to 
comply  with  all  directions  they  receive 
from  owners  and  more  senior 
supervisors  (S  170.79b)(l)).  assure  that 
workers  under  their  supervision  receive 
all  protections  afforded  them  by  this 
Part  (9  170.7(b)(2)),  and  assure  tiiat 
pesticides  used  by  them  or  under  their 
supervision  are  used  in  accordance  with 
the  product  labeling  and  this  Part 

(5  170.7(b)(3)).  Persons  who  employ 
workers  and  contract  with  owners  or 
their  agents  to  provide  the  services  of 
these  workers  on  an  agricultural 
establishment  (labor  contractors)  stand 
in  a  supervisory  position  toward  the 
workers  and  are  treated  by  this  Part  as 
supervisors,  responsible  to  the  same 
extent  as  supervisors  directly  employed 
by  the  owner  (foremen). 

3.  Duties  ofworkers.  In  order  to 
protect  agricultural  workers  from 
exposure  to  pesticides,  workers 
themselves  must  perform  or  refrain  from 
certain  activities  for  their  own 
protection  and  die  protection  of  others. 
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For  example,  a  handler  who  misapplies 
a  pesticide  may  expose  field  workers  to 
direct  spray  or  drift,  and  a  worker 
instructed  to  inspect  a  respirator  or  put 
up  a  warning  sign  who  fails  to  do  so 
may  put  other  workers  at  risk  of 
poisoning.  The  Agency  therefore 
proposes  that  workers  be  required  to 
assume  responsibility  for  conforming 
their  actions  to  the  requirements  of  this 
Part  and  be  subject  to  enforcement 
action  for  violation  (9 170.7(b)).  To 
ensure  that  workers  have  knowledge  of 
their  duties  under  this  Part,  they  must  be 
informed  by  their  supervisors  of  the 
existence  of  this  Part  and  the  types  of 
actions  it  requires  of  them. 

4.  Duties  of  contractors.  This  Part 
imposes  responsibility  upon  any 
applicator  contractor,  labor  contractor, 
or  other  type  of  contractor,  as  well  as 
any  worker,  handler,  or  supervisor 
employed  by  such  contractor,  who 
supervises  or  performs  any  work  related 
to  the  production  of  agricultural  plants 
on  a  farm,  forest,  nursery  or  greenhouse. 
Such  persons  will  in  general  be  "acting 
for"  the  owner  of  the  property  or  his 
agent  within  the  meaning  of  FTFRA 
section  14(b)(4).  Their  duties  are  those  of 
supervisors  and  workers  in  general 

(S  170.7(b)),  with  the  exception  of 
employers  of  commercial  pesticide 
handlers,  who  have  additional  specific 
duties  under  9 170.22  related  to 
cholinesterase  monitoring. 

There  may  be  instances  in  which  the 
employment  agreements  engaging  the 
work  of  such  contractors  do  not 
specifically  refer  to  Part  170 
responsibilities.  The  Agency  does  not 
consider  absence  of  such  a  contractual 
provision  to  be  grounds  for  defense  by  a 
contractor  to  an  enforcement  action 
based  upon  a  violation  of  Part  170 
requirements  pertaining  to  any  service 
which  he  or  his  employee  was  engaged 
to  provide. 

5.  Prohibited  actions.  Under  this 
proposal,  no  owner,  employer  or 
supervisor  may  allow  or  direct  a  worker 
to  violate  this  Part  or  take  any  action 
intended  to  prevent  or  discourage  any 
worker  from  complying  or  attempting  to 
comply  with  this  Part  (9 170.7(c)).  This 
section  is  necessary  to  protect  workers 
from  direct  interference  with 
compliance,  tacit  encouragement  of 
noncompliance,  and  reprisals  due  to 
worker  insistence  on  conipliance. 
Retaliation  against  workers  in  the  form 
of  threats  of  dismissal,  actual  dismissal, 
on-the-job  discrimination  or  discipline, 
or  other  adverse  employment  actions 
based  on  comphance  or  attempted 
compliance  would  constitute  a  violation 
of  this  Part  and  be  subject  to 
enforcement  action.  With  such 


protection,  workers  will  be  more  likely 
to  insist  that  these  requirements  be  met 
increasing  both  actual  compliance  and 
the  Agency's  ability  to  identify  and 
enforce  against  situations  of 
noncompliance.  It  should  be  noted, 
however,  that  this  section  is  not 
intended  to  create  a  civil  cause  of  action 
for  any  worker  or  to  change  any  existing 
common  law  remedy. 

Retaliatory  dismissals  must  be 
distinguished  from  dismissals  and  other 
adverse  employment  actions  against 
noncomplying  workers.  This  Part  does 
not  prohibit  an  owner,  employer  or 
supervisor  from  discharging  or 
otherwise  disciplining  any  worker  for 
failure  to  comply  with  any  requirement 
of  this  Part  (9 170.7(c)).  An  owner, 
employer  or  supervisor  can  take  steps  to 
avoid  or  limit  further  liability  by 
excluding  workers  from  activities  in 
which  they  fail  to  or  refuse  to  comply 
with  applicable  worker  protection 
requirements,  including,  if  necessary 
dismissal. 

E.  Enforcement 

1.  Use  of  a  pesticide.  As  relates  to 
requirements  such  as  those  included  in 
this  proposal,  enforcement  under  FIFRA 
is  dependent  upon  language  which 
appears  on  the  label  or  labeling  of 
pesticide  products.  FIFRA  section 
12(a)(2)(G]  makes  it  unlawful  to  use  a 
registered  pesticide  in  a  manner 
inconsistent  with  its  labeling.  These 
proposed  revisions  would  require  the 
placement  of  specific  use  instructions 
and  references  to  Part  170  on  the  label 
(Part  158.  Subpart  K).  By  specific 
inclusion  of  certain  Part  170 
requirements  and  incorporation  by 
reference  of  the  remainder  of  Part  170, 
the  requirements  of  this  regulation 
would  become  an  enforceable  part  of 
the  labeling,  and  thus  failure  to  comply 
with  such  requirements  would  be  a 
violation  of  FIFRA  section  12(a)(2)(G)  as 
a  use  inconsistent  with  the  label. 

The  regulation  incorporates  a 
definition  of  "use"  which  covers 
numerous  activities  in  addition  to 
application  of  pesticides,  all  of  which 
the  Agency  has  determined  are 
necessary  steps  to  assure  the  safe  use  of 
pesticides  and  the  prevention  of 
imreasonable  adverse  ejects  on 
workers  (9 170.9(a)).  These  activities 
occur  prior  to  application,  during 
application,  and  after  application.  This 
definition  of  "use"  includes,  but  is  not 
limited  to,  application,  allowing  or 
arranging  for  application,  making 
necessary  preparations  for  application, 
supervising  application,  and  taking  any 
required  post-application  actions. 

This  interpretation  of  "use"  is  not  new 
in  pesticide  regulation.  In  the  areas  of 


pre-harvest  intervals  and  rotational 
cropping  restrictions,  pesticide  labels 
routinely  require  persons  to  take  actions 
(or  abstain  from  certain  activities)  for 
long  periods  following  pesticide 
application  [See  40  CFR  162.10(i)(2)(x)). 
Under  FIFRA  section  2(q)(l)  (F)  and  (G). 
pesticide  labeling  must  include 
"directions  for  use",  "warnings"  and 
"caution  statements"  which  are 
"adequate  to  protect  health." 

2.  Joint  responsibility.  In  considering 
approaches  to  liability  for  violation  of 
the  requirements  of  this  Part  the  Agency 
considered  to  what  extent  liability 
should  be  assigned  when  several 
potentially  responsible  persons  are 
involved  in  the  violation. 

The  Agency  proposal  is  based  on  the 
idea  that  more  than  one  person  may  be 
legally  chaigeable  with  the  same 
offense.  The  liability  scheme  involves 
each  person  in  the  chain  of  management 
beginning  with,  for  example,  the  person 
who  is  employed  by  an  owner  and  who 
is  directed  to  take  an  action  to  comply 
with  this  Part,  including  any  supervisors 
involved  in  directing  that  employee's 
actions  or  allowing  such  employee  to 
violate  this  Part  and  ending  with  the 
owner  of  the  agricultural  establishment 
on  which  the  violation  took  place.  Under 
this  approach,  as  an  illustration,  a 
failure  to  comply  with  a  requirement  of 
this  Part  by  a  hired  applicator  contractor 
occurring  on  the  property  of  the  owner 
may  result  in  liability  for  a  number  of 
persons,  including  but  not  limited  to,  the 
applicator  contractor,  the  owner,  any 
persons  employed  to  take  actions 
involved  in  the  violation  whether 
employed  by  the  applicator  contracts 
or  the  owner,  and  any  supervisory 
personnel  involved  in  the  activities.  The 
Agency  believes  this  liabiUty  scheme 
provides  incentives  for  persons  to  hire 
employees  and  engage  contractors  who 
are  careful  and  conscientious  and  who 
are  likely  to  comply  with  the 
requirements  of  this  Part. 

'This  approach  to  liabihty  (9  170.9(c)) 
is  consistent  with  the  statutory 
provision  on  vicarious  Uabihty  which 
appears  in  FIFRA  section  14(b)(4].  The 
proposed  approach  is  also  consistent 
with  the  one  case  of  which  the  Agency 
is  aware  in  this  area.  United  States  v. 
Corbin  Farm  Service  (444  F.Supp.  510 
(1978)).  This  case  involved  alleged 
misuse  of  a  pesticide  resulting  in  the 
death  of  waterfowL  Defendants  in  the 
case  included  a  pesticide  dealer,  an 
employee  of  the  pesticide  dealer  (a 
pesticide  advisor),  the  owner  of  the 
treated  fields,  and  an  aerial  applicator. 
While  the  case  did  not  involve  farm 
worker  protection  issues,  it  illustrates 
the  broad  view  of  liability  which  the 
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court  was  willing  to  take  through 
construction  of  the  term  "acting  for  or 
employed  by"  in  FIFRA  section  14. 

3.  Contractor  violations  off  the 
property.  The  Agency  is  concerned 
about  instances  in  which  an  owner 
might  hire  a  contractor  to  perform 
certain  services  on  the  property  and 
thereby  attempt  to  avoid,  by  contract, 
responsibilities  assigned  to  the  owner 
by  this  regulation.  EPA  proposes  that 
such  transfer  of  responsibilities  should 
not  be  allowed  to  occur,  except  imder 
the  following  circumstances. 

Under  the  proposal,  an  owner  who 
contracts  with  a  commercial  pesticide 
handler  contractor,  labor  contractor,  or 
other  contractor  to  perform  any  actions 
which  give  rise  to  the  need  to  comply 
with  requirements  of  this  Part  would  not 
be  subject  to  an  enforcement  action  for 
any  failure  by  such  contractor  to  meet 
such  requirements  solely  on  account  of 
actions  by  the  contractors  which  occur 
off  the  property  of  the  owner 
(fi  170.9(d]).  Although  activities 
occurring  off  of  the  owner's  property 
relate  to  applications  which  occur  on  the 
owner's  property,  these  "off-property" 
actions  are  outside  of  the  control  of  the 
owner.  The  persons  in  the  best  position 
to  assure  that  the  requirements  of  this 
Part  pertaining  to  such  "off  property" 
activities  are  met  are  the  contractor  and 
his  or  her  employees  and  supervisory 
personnel. 

4.  Worker  noncompliance.  The 
proposal  includes  a  provision  which 
may  offer  potentially  liable  persons 
some  relief  from  enforcement  action  in 
the  event  of  worker  noncompliance  with 
the  requirements  of  this  Part  (e.g., 
worker  failure  to  wear  protective 
equipment,  or  to  stay  out  of  a  posted 
field  while  a  reentry  interval  is  in  effect 
and  reentry  is  not  authorized). 

The  proposal  provides  that 
responsible  persons  shall  ensure  that 
workers  comply  with  the  provisions  of 
this  Part  and  that  worker  noncompliance 
shall  not  preclude  enforcement  action 
(S  170.g(e)).  However,  the  proposal  also 
provides  that  enforcement  officials  will, 
as  appropriate,  consider  such  worker 
noncompliance  in  deciding  whether  to 
initiate  enforcement  actions  and  in 
determining  what  penalty  should  be 
imposed.  In  practice,  this  would  result  in 
the  gravity  of  the  worker  noncompliance 
being  weighed  against  the  efforts  of  the 
responsible  person  to  comply  with  the 
requirements  of  this  Part.  If  a 
responsible  person  had  taken  every 
reasonable  step  to  comply  and  workers 
violated  the  provisions  of  the  Part 
despite  the  responsible  person's  efforts, 
the  enforcement  official  would  be  able 
to  consider  this  in  deciding  the  nature  of 


the  enforcement  action,  if  any.  to  be 
taken. 

5.  Enforcement  discretion.  EPA  and 
other  enforcement  authorities  will 
review  alleged,  reported,  or  observed 
violations  and  determine  on  a  case-by- 
case  basis  whether  enforcement  action 
and  penalties  are  warranted  and,  if  so. 
against  which  responsible  persons.  The 
enforcement  authority  will,  as 
appropriate,  take  into  consideration,  in 
reaching  enforcement  decisions,  the  role 
of  each  potentially  Hable  person  in  the 
activities  which  gave  rise  to  the  alleged 
violation,  and  efforts  undertaken  by  that 
individual  to  comply. 

This  approach  to  enforcement  may  be 
especially  relevant  in  the  case  of  owners 
not  actively  involved  in  the  management 
of  the  property.  Under  %  170.7(a),  an 
absentee  owner  would  be  responsible 
for  all  violations  which  occur  on  his 
property.  The  enforcement  authority 
would  have  the  discretion  to  examine 
the  relationship  of  the  absentee  owner 
to  the  activities  occurring  on  his 
property  and,  in  an  appropriate  case,  to 
elect  not  to  proceed  against  an  absentee 
owner  because  of  his  remote 
relationship  to  the  activities  on  his  land, 
or  to  propose  only  a  small  penalty. 

Likewise,  the  enforcement  authority 
may  consider,  as  appropriate,  the  degree 
of  worker  noncompliance,  in  a  situation 
where  workers  have  been  warned, 
trained,  and  equipped  as  required  and 
the  noncompliance  giving  rise  to  the 
violation  is  isolated.  Before  deciding 
whether  to  seek  an  enforcement  action 
or  whether  to  assess  a  particular 
penalty,  the  enforcement  authority  may, 
as  appropriate,  consider  the  actions 
taken  by  the  responsible  persons  to 
comply  in  the  case  under  consideration 
as  well  as  other  factors  such  as  the 
history  of  such  responsible  person's 
compliance  with  this  Part. 

F.  Training  and  Information 

1.  General  pesticide  safety 
information  for  workers.  The  Agency 
proposes  to  require  that  general 
pesticide  safety  information  be 
displayed  in  a  prominent  location  on  or 
in  each  farm,  forest,  nursery  and 
greenhouse  during  the  growing  season 
(S  170.32).  Such  information  would 
enable  workers  to  understand  the  basic 
safety  measures  needed  for  their 
protection  while  working  in  areas  where 
pesticides  are  being  used,  providing 
workers  with  important  knowledge  to 
prevent  serious  acute  poisonings  and 
reduce  long-term  exposure. 

The  18  items  of  information  required 
to  be  displayed  include:  the  location  of 
emergency  medical  care  facilities:  a 
facsimile  of  the  warning  sign  used  for 
posting  treated  areas;  statements 


concerning  pesticide  hazards  and 
recommended  safety  practices  derived 
from  pesticide  safety  training  programs 
in  current  use  around  the  coiuitry 
(USDA  and  USEPA.  94;  USEPA.  99: 
USEPA,  100;  NRPC  65):  and  statements 
concerning  the  rights  and  duties  of 
employers,  supervisors,  and  woricers 
under  this  Part.  The  Agency  solicits 
conunent  on  whether  it  would  be 
appropriate  and  practical  to  include 
information  about  the  signs  and 
symptoms  of  pesticide  poisoning  with 
the  general  pesticide  safety  information. 
EPA  has  recently  developed  and  printed 
a  poster  featuring  general  pesticide 
safety  information  for  farmworkers 
which  could  be  used  to  fulfill  this 
proposed  requirement 

All  information  would  be  required  to 
be  in  Enghsh.  However,  in  order  to 
communicate  with  workers  who  can 
only  read  another  language,  the 
information  must  either  be  put  into  that 
language,  or  a  note  must  be  added  in 
that  language  recommending  that  the 
worker  have  someone  explain  the 
information.  Employers  and  supervisors 
thus  would  be  required  to  ascertain 
whether  such  a  translation  should  be 
posted  and,  if  required,  to  do  so. 
Additional  proposed  conditions 
concerning  the  information  display 
include  requirements  to  inform  workers 
of  the  location  of  the  information,  to 
allow  them  reasonable  access  to  it  (that 
is,  the  information  should  not  be 
displayed  where  workers  may  be  unable 
or  reluctant  to  make  use  of  it),  and  to 
maintain  the  information  in  a  legible 
state. 

The  Agency  considered  whether  other 
methods  of  communicating  this 
information,  such  as  oral  instructions  or 
a  training  program  given  either  by 
employers  or  by  other  providers,  would 
be  more  appropriate.  However,  the 
Agency  believes  that  oral 
communication  methods  would  likely 
prove  less  reliable  and  less  convenient. 
The  Agency  solicits  comments  on  the 
most  appropriate  method  of  conveying 
basic  pesticide  safety  information  to 
workers. 

2.  Training  of  handlers  and  early 
reentry  workers — a.  Proposal.  The 
Agency  proposes  to  require  pesticide 
safety  training  for  all  persons  who 
handle  agricultural  pesticides  or  who 
engage  in  early  reentry  activities 
(§  170.12).  The  Agency  believes  that 
because  of  the  significant  opportunities 
for  exposure,  these  persons  need  to 
know  about  basic  safe  use  practices  in 
order  to  reduce  accidents  and 
unnecessary  exposures,  and  encourage 
more  careful  adherence  to  specific 
labeling  instructions.  The  goal  of  this 


training  would  be  to  provide  information 
which  would  assist  in  understanding  the 
requirements  for  safe  pesticide  use,  the 
need  for  the  requirements,  and 
responsibilities  of  these  workers  to 
protect  themselves  and  others  from 
harm  due  to  failure  to  handle  a  pesticide 
product  safely.  The  Agency  proposes 
that  this  requirement  would  be  met 
either  by  certification  as  a  private  or 
conunercial  applicator  or  by  undergoing 
a  training  program  meeting  certain 
minimum  standards. 

b.  Content.  In  S  170.12(b)(2)  the 
Agency  proposes  minimum  standards 
for  the  content  of  training  programs.  The 
Agency  has  determined  that  training 
materials  adequate  to  train  noncertified 
handlers  and  other  woricers  in  the  basic 
safety  precautions  and  requirements  of 
pesticide  use  are  already  developed  and 
are  accessible  nationally.  In  particular,  a 
training  program  utilizing  the  slide-tape 
presentation  and  bilingual  training 
manual  developed  at  the  University  of 
Florida  under  a  grant  from  EPA  would 
meet  this  proposed  requirement  To  date 
over  500  slide/tape  sets  and  over  75.000 
copies  of  the  manual  have  been 
distributed  around  the  country.  Training 

Crograms  utilizing  these  materials  can 
e  accomplished  easily  and 
inexpensively  for  groups  of  varying 
sizes. 

c.  Trainers.  The  Agency  has 
determined  that  the  presence  of  a 
trainer  at  each  training  session  is  a 
necessity.  Merely  showing  a  slide/tape 
program  and  handing  out  a  manual  is 
not  sufficient  to  meet  the  requirements. 
A  trainer  must  be  present  who  is 
capable  of  answering  questions  which 
may  arise  and  who  is  knowledgeable 
about  the  teduiiques  and  practices 
being  tau^t 

The  Agency  proposes  that  the 
minimum  qualifications  for  a  trainer  be 
either  (1 )  certification  under  40  CFR  Part 
171  as  a  private  or  commercial 
applicator,  or  (2)  designation  by  any 
State  or  Federal  agency  as  a  trainer  of 
certified  applicators  (§  170.12(b)(1)).  The 
Cooperative  Extension  Service  and  the 
other  public  and  private  groups  now 
training  certiHed  applicators  are  a 
natural  source  of  trainers.  However,  the 
participation  of  any  certified  applicator 
in  a  training  program  will  be  sufficient 
to  meet  the  Agency's  minimum 
requirement  The  Agency  believes  that 
certi^ed  applicators  are  likely  to  be  the 
most  appropriate  trainers  available,  in 
the  event  a  State  declines  to  specify 
trainer  requirements  and  to  implement 
its  own  programs  to  meet  these 
requirements.        

d.  Verification.  FIFRA  section  11 
prohibits  the  Agency  from  issuing 
regulations  requiring  recordkeeping  by 


private  applicators.  This  section  may 
prohibit  a  recordkeeping  requirement  on 
trainers  who  are  private  applicators. 
Since  much  of  the  proposed  training 
would  be  conducted  by  private 
applicators,  EPA  is  not  proposing  a 
recordkeeping  requirement  for  trainers. 
This  does  not  preclude  a  State  from 
instituting  a  recordkeeping  requirement 
as  part  of  its  oversight  of  a  training 
program.  Without  records  indicating 
who  has  received  training  and  who 
performed  the  training,  the  Agency 
believes  enforcement  of  the  requirement 
may  be  difficult 

e.  Emergency  handling  and  early 
reentry.  Under  emergency 
circumstances,  trained  workers  might 
not  be  available  when  needed  to  handle 
pesticides  or  work  in  treated  areas 
under  a  reentry  interval  The  Agency 
considered  allowing  untrained  workers 
to  substitute  for  such  persons  under 
these  circumstances  if  they  were  given 
instructions  specific  to  the  pesticide  to 
which  they  would  be  exposed.  However, 
such  emergency  training,  to  be 
adequately  protective,  would  not  be 
sign^candy  less  burdensome  than 
regular  handler  training.  Moreover,  the 
Agency  believes  that  an  exception  to  the 
training  requirem«it  would  not  be 
necessary  under  ordinary  crop 
management  conditions,  and  might  be 
subject  to  abuse. 

t  Development  of  training  programs. 
The  Agency  is  conunitted  to  aid^  in 
the  development  of  training  materials 
which  meet  these  minimum 
requirements.  EPA,  the  States,  and  die 
State  Cooperative  Extension  Services 
will  support  training  efforts  in  varying 
ways  and  degrees,  by  making  available 
model  training  materials  at  cost  or  for 
free  and  reviewing  or  othewise 
cooperating  in  the  development  by  the 
private  sector  of  training  materials.  The 
Agency  does  not  propose  to  limit  the 
training  programs  designed  to  meet  the 
requirements  of  this  Part  to  those 
programs  pre-approved  by  EPA. 
However,  individuals  or  groups  who 
design  such  programs  may  submit  them 
to  EPA  or  to  the  appropriate  State 
agency  for  review  and  comment  on  how 
well  they  comply  with  the  requ'u^ments 
of  this  Part 

g.  State  training  requirements.  Certain 
States  ciirrently  require  training  of 
pesticide  handlers.  The  Agency  does  not 
wish  to  disrupt  such  programs  if  they 
provide  adequate  handler  training. 
Therefore,  the  Agency  proposes  to  allow 
a  State  to  create  or  continue  to  use 
different  standards  for  trainers  and 
training  programs  (§  170.12(d)).  While 
additional  requirements  consistent  with 
those  of  this  Part  may  be  beely  imposed, 
if  such  State  standards  are  inconsistent 


with  the  training  requirements  of 
§  170.12.  die  State  must  petition  the 
Agency  for  review  and  approval  of  the 
modifications.  In  those  States  choosing 
not  to  involve  themselves  in  handler 
training,  the  Agency's  proposed 
minimum  standards  would  apply. 

3.  Access  to  labeling  information.  The 
Agency  proposes  that  any  person  who 
handles  a  pesticide  be  provided,  upon 
request  any  information  from  the 
labeling  of  die  pesticide  being  handled 
(S  170.14).  The  Agency  considers  tiiis 
requirement  to  be  complementary  to  the 
training  of  handlers  in  general  pesticide 
safety.  Handlers  may  need  access  to  the 
particular  safety  requirements  of 
pesticides  being  used  in  order  to  protect 
themselves  and  others.  Hie  labeling 
itself,  if  available,  may  be  provided  in 
lieu  of  requested  information  from 
labeling.  The  Agency  proposes  that  such 
information  be  available  before  any 
scheduled  handling  or  during  the 
handling  itself. 

G.  Notification 

The  existing  Part  170  requires 
warnings  to  be  given  when  woricer*  are 
expected  to  be  working  in  a  field  that 
has  been  treated  or  that  is  scheduled  to 
be  treated  with  a  pesticide.  7^  Agency 
has  determined  thiat  the  existing  Part  170 
does  not  adequately  specify  how  these 
warnings  shall  be  given,  when  the 
warnings  shall  be  given,  and  of  what  the 
warnings  shall  consist  The  Agency 
proposes  to  revise  these  notificatioa 
requirements  to  ensure  that  woiiers  are 
clearly  and  adequately  notified  of  all 
pesticide  applications  and  resulting 
reentry  intervals.  The  methods  of 
notification  in  this  proposal  vaiy 
according  to  use  site. 

1.  Farms  and  forests.  This  proposal 
would  require  two  different  types  of 
infonnation  about  any  pesticide 
application  on  a  farm  or  forest  to  be 
provided  to  workers — dady  oral 
warnings  and  further  information 
available  on  request  (S  17a42).  In 
addition,  posting  of  treated  areas  would 
be  required  for  some  pesticides 
(§  170.44).  The  Agency  considers  oral 
warnings  to  be  the  most  effective  means 
of  communication.  Oral  warnings  would 
be  supplemented  by  specific  pesticide 
application  information  available  on 
request  Treated  area  posting  would 
directly  warn  workers  of  the  most  toxic 
applications.  These  notification  methods 
together  would  help  avoid  gaps  in 
communication  leading  to  woiicers 
accidentally  entering  a  recendy  treated 
area  or  an  area  that  is  about  to  be 
treated. 

a.  When  notification  is  required.  This 
proposal  would  in  general  require 
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notification  to  workers,  through  one  or 
more  notification  methods,  of  all 
pesticide  applications  to  agricultural 
plants  on  farms  and  in  forests.  However, 
pesticides  may  be  applied  at  times  when 
workers  are  not  present,  or  may  be 
applied  to  distant  areas  of  the 
establishment  where  no  work  activities 
are  occurring,  in  which  case  the 
possibility  of  accidental  or  intentional 
reentry  during  reentry  intervals  is 
remote.  The  proposal  therefore  includes 
an  exception  to  the  notiHcation 
requirements  in  the  case  of  workers  who 
will  not  have  access  to  the  pesticide- 
treated  area  or  any  "neighboring  areas" 
during  application  and  through  the 
subsequent  reentry  interval.  Any  such 
worker  need  not  be  orally  warned  or  be 
given  the  additional  information 
available  on  request.  If  no  worker  will 
have  access  to  the  treated  area  during 
this  time,  posting  of  the  area  would  not 
be  required. 

The  Agency  has  limited  the 
notification  exception  to  cases  where 
the  least  potential  for  accidental 
exposure  exists  and  where  notincation 
would  thus  prove  least  useful.  The  duty 
to  notify  extends  to  notification  of 
workers  in  "neighboring  areas"  such  as 
adjacent  Helds  or  labor  camps,  and 
specifically  includes  workers  in  nearby 
Fields  or  labor  camps  separated  only  by 
a  roadway  or  other  narrow  right-of-way 
from  the  treated  area.  It  also  includes 
workers  passing  by  the  treated  area  on 
footpaths  or  in  open  vehicles,  as  when 
workers  are  traveling  to  other  work 
sites.  If  not  notified  of  the  pesticide 
application,  such  workers  who  are 
present  in  "neighboring  areas"  may,  for 
example,  casually  enter  the  treated  area 
to  have  lunch,  or  be  exposed  to  spray 
drift. 

b.  Information  to  be  provided  orally 
(§  170.42(b)).  The  Agency  is  proposing 
that  daily  oral  warnings  be  required  for 
all  pesticide-treated  areas  subject  to 
notification.  Oral  warnings  would 
consist  of  the  specific  location  and 
description  of  the  area  and  the  time 
during  which  entrance  into  such  area  is 
restricted.  The  Agency  considered 
whether  to  continue  to  require  oral 
warnings  to  be  given  in  an  "appropriate 
language"  as  in  the  existing  Part  170  or 
to  allow  warnings  in  English  only.  Since 
no  information  available  indicates  that 
this  requirement  has  been  burdensome, 
EPA  proposes  to  retain  the  requirement 
while  clarifying  the  conditions  under 
which  warnings  in  other  languages  are 
"appropriate",  Le.,  if  the  worker  does 
not  understand  spoken  English.  The 
person  responsible  for  notification  need 
not  be  bilingual,  but  he  or  she  must  find 
someone  who  can  effectively 


communicate  warnings  in  the  language 
of  the  worker. 

c.  Information  to  be  provided  upon 
request  ({  170.42(c)).  The  following 
information  would  be  required  to  be 
provided  upon  request  for  all  areas 
subject  to  notlHcation,  beginning  on  the 
day  the  pesticide  is  to  be  applied  and 
continuing  at  least  until  the  expiration  of 
the  reentry  interval:  The  specific 
location  and  description  of  the  area 
treated  or  to  be  treated,  the  brand  name, 
active  ingredients  and  EPA  registration 
number  of  the  pesticide  used,  and  the 
reentry  interval.  Making  this  information 
available  upon  request  would  give 
workers  the  right  to  receive  specific 
information  about  pesticides  to  which 
they  may  be  or  have  been  exposed 
during  work  activities.  The  Agency 
considered  requiring  this  information  to 
be  displayed  at  a  central  location  such 
as  a  notice  board,  or  to  be  written  on 
warning  signs,  but  concluded  that  such  a 
requirement  would  be  more  burdensome 
without  providing  any  additional 
protection. 

d.  Treated  area  posting  (5  170.44).  The 
Agency  proposes  to  require  posting  of 
warning  signs  for  areas  treated  with 
pesticides  which  have  a  reentry  interval 
greater  than  48  hours.  The  Agency 
believes  that  when  oral  warnings  about 
specific  pesticide  applications  are  used, 
the  potential  for  miscommunicution  and 
memory  problems,  and  therefore  the  risk 
of  accidental  early  reentry,  increases 
with  the  length  of  the  reentry  interval. 
Therefore,  it  is  important  to  reinforce 
the  oral  warnings  with  posted  warnings 
when  a  longer  reentry  interval  is  used. 

Another  option  would  be  to  require 
posting  for  pesticides  with  reentiy 
intervals  of  24  hours  or  greater  in  place 
of  oral  warnings  for  those  products 
under  this  option  a  greater  number  of 
the  more  acutely  toxic  pesticides  would 
receive  posting,  which  may  be  a  more 
reliable  method  than  oral  warnings. 
Given  the  reentry  interval  provisions  of 
this  proposal,  this  option  would  require 
posting  of  ail  products  with 
organophosphate  and  N-methyl 
carbamate  active  ingredients  in  Toxicity 
Categories  I  and  II,  and  all  products 
with  active  ingredients  in  Toxicity 
Category  I.  in  addition  to  any  other 
products  with  reentry  intervals  of 
greater  than  24  hours  based  on  case-by- 
case  registration  decisions.  The 
economic  cost  of  notification  would  thus 
increase  under  this  option  because  of 
the  greater  number  of  products  requiring 
posting,  although  this  would  be  offset 
somewhat  by  the  reduction  in  oral 
warnings. 

A  third  option  would  be  to  require 
posting  for  pesticides  with  reenby 


intervals  of  24  hours  or  pvater  in 
addition  to  oral  warnings  for  all 
pesticides  applications.  Under  this 
option,  workers  would  have  more 
extensive  direct  warnings  of 
applications  through  posting, 
supplementing  the  daily  oral  warnings. 
However,  the  economic  cost  of  this 
notification  option  would  be  greater 
than  for  the  other  two  options. 

The  Agency  concluded  that  requiring 
posting  only  for  areas  treated  with 
pesticides  with  reentry  intervals  of 
greater  than  48  hours  would  assist  in 
reducing  accidental  poisoning  by 
reinforcing  oral  warnings  without  a 
significant  increase  in  economic  cost. 
The  Agency  solicits  comment  on  this 
proposal  and  on  the  other  options 
considered. 

The  Agency  is  proposing  that  the 
warning  sign  contain  the  words 
"DANGER-PESTICIUES-KEEP  OUT'. 
The  proposal  states  that  the  letters  on 
the  signs  must  be  at  least  20  inches 
high— a  height  that  would  be  visible  at 
25  feet  by  a  person  with  normal  vision. 
The  Agency  is  also  proposing  that  the 
sign  contain  an  upheld  hand  symbol  and 
a  stem-looking  face.  The  upheld  hand  is 
an  international  symbol  for  "do  not 
enter"  and  is  also  used  as  a  "do  not 
cross"  pedestrian  sign.  The  stem-looking 
face  reinforces  the  seriousness  of  the 
warning  to  keep  out.  A  symbol  is 
important  in  addition  to  the  written 
words  since  many  field  workers  do  not 
read  at  all  or  do  not  read  English. 

The  skull  and  crossbones  sign,  used  in 
California,  was  also  considered  because 
it  is  a  universally  recognized  symbol  of 
poison.  However,  the  Agency  believes 
that  since  the  skull  and  crossbones  is 
the  symbol  used  on  the  label  for  the 
most  highly  toxic  pesticides,  field 
workers  might  confuse  a  skull  and 
crossbones  reentry  symbol,  where  the 
exposure  risk  would  be  much  less,  with 
the  symbol  on  the  label  of  a  concentrate, 
where  a  very  small  amount  could  kill  a 
person.  In  addition,  since  the  Agency  is 
requiring  posting  in  greenhouses  and 
nurseries  for  all  pesticides,  not  just  the 
most  highly  toxic  pesticides,  use  of  the 
skull  and  crossbones  could  lead  to  the 
assumption  that  all  pesticides  are  highly 
toxic,  which  would  detract  from  its 
usefulness  to  farmworkers  who 
associate  that  symbol  with  the  most 
highly  toxic  pesticides.  The  symbol 
required  by  Texas  (a  slash  mark  across 
the  figure  of  two  people  walking  through 
a  field)  was  also  considered,  but  the 
Agency  felt  that  it  did  not  adequately 
convey  the  message  of  the  proposed 
sign.  The  Agency  believes  that  pilot 
testing  under  field  conditions  of  any 
proposed  warning  sign  symbol  would 


help  to  establish  its  relative 
effectiveness,  and  invites  comment  on 
how  this  could  best  be  accomplished. 

The  Agency  considered  whether  or 
not  to  require  the  name  of  the  pesticide 
and  the  dates  of  the  reentry  period  on 
the  posted  sign  for  use  in  case  of  an 
emergency.  A  generic  sign  would  be 
easier  to  put  up  and  take  down,  thus 
saving  labor  and  material  expenses.  The 
Agency  proposes  to  require  generic 
signs  for  posting  on  farms  and  forests. 
However,  the  brand  name,  the  active 
ingredients  and  the  registration  number 
of  the  pesticides,  the  dates  of  the  reentry 
interval,  and  the  field  location  would  be 
provided  to  any  worker  upon  request 
(§  170.42). 

The  Agency  is  proposing  that  the 
signs  be  placed  so  as  to  be  visible  from 
the  usual  points  of  entry  to  the  treated 
area.  Posting  at  locations  where 
farmworkers  would  most  likely  enter 
would  achieve  maximum  visibility  and 
protection.  The  proposal  does  not 
require  labor-intensive  posting  at 
specific  intervals  along  boundaries  of 
fields. 

In  order  for  posting  to  be  effective  the 
signs  must  not  be  put  up  too  far  in 
advance  of  the  pesticide  treatment  and 
must  come  down  within  a  reasonable 
time  after  the  reentry  interval  has 
expired.  The  proposed  language  permits 
posting  no  gooner  than  24  hours  before 
the  scheduled  application,  and  requires 
signs  to  be  removed  within  3  days  of  the 
end  of  the  reentry  interval.  In  no  case 
may  treatment  begin  before  signs  are 
posted,  nor  may  workers  enter  without 
appropriate  personal  protective 
equipment  until  signs  are  removed. 
These  time  frames  and  conditions  would 
assure  that  presence  of  signs  correlates 
with  pesticide  hazards,  while  allowing 
some  flexibility  to  farm  managers. 

Posting  of  a  larger  area  than  the 
treated  area  would  be  permitted  where 
a  continuous  spraying  operation  treats 
altemate  rows  or  areas,  rather  than  the 
whole  area,  on  a  sequential  basis 
(5  170.44(b)(5)).  Since  posting  of 
individual  rows  in  this  case  would  be 
difficult  and  expensive,  the  Agency  is 
proposing  that  the  entire  area  may  be 
designateid  the  treated  area  and  be 
posted.  However,  no  part  of  this  entire 
area  may  be  entered  while  signs  are 
po8tc(d,  except  under  the  conditions 
specified  in  the  regulation  for  early 
reentry. 

2.  Greenhouses.  Requirements  for 
notification  for  greenhouse  workers 
(§§  170.62  and  170.84)  are  different  in 
many  respects  irom  those  for  outdoor 
agricultural  workers.  Since  greenhouses, 
even  large  greenhouses,  are  well-defined 
and  relatively  limited  spaces,  the 
Agency  did  not  attempt  to  limit 


notification  to  areas  to  which  workers 
would  have  access,  as  in  the  case  of 
farms,  forests,  and  nurseries.  Any  area 
in  the  greenhouse  which  is  treated  with 
pesticides  would  be  subject  to 
notification  if  at  least  one  woiicer  is 
present  during  application  or  during  the 
subsequent  reentry  interval. 

Due  to  generally  smaller  space  and 
the  aisle/bench  format  of  greenhouses, 
reUance  on  posting  is  easier,  less  labor- 
intensive,  and  less  expensive  than  for 
larger  agricultural  establishments. 
Therefore,  the  Agency  proposes  that  all 
reentry-restricted  areas  in  greenhouses 
be  posted  with  warning  signs,  not  only 
areas  treated  with  pesticides  having  a 
greater  than  48-hour  reentry  interval 
(§  170.64(a)).  The  Agency  believes  that 
this  provision  will  be  relatively  easy  to 
implement  because  of  the  nature  of 
enclosed  structures  and  greenhouse 
practices.  Since  the  point  of  access  to 
the  treated  area  is  either  the  door — in 
case  of  treatment  of  the  entire 
structure— or  individual  benches,  rows, 
or  even  plants,  signs  would  be  posted  at 
the  entrances  to  the  greenhouse,  at  each 
comer  or  end  of  a  treated  bench,  at  each 
end  of  a  row,  or  in  front  of  a  treated 
plant.  In  addition,  the  Agency  believes 
that  greenhouses  utilize  a  high 
proportion  of  low-toxicity  pesticides 
which  have  relatively  short  reentry 
intervals,  i.e..  possibly  just  until  sprays 
have  dried,  dusts  have  settled  or  vapors 
have  dispersed.  If  treatment  occurs  at 
night,  these  intervals  would  no  longer  be 
in  effect  by  the  time  worieers  start  the 
next  day,  in  which  case  no  posting 
would  be  required.  Mechanical 
ventilation  systems  can  be  used  to 
shorten  the  reentry  time  for  fiunigation 
by  reducing  vapor  dispersal  time. 

The  Agency  proposes  that  signs  be 
posted  immediately  (instead  of  24  hours) 
before  the  actual  application  of  the 
pesticide  and  removed  within  1  day 
after  the  reentry  interval  has  expired, 
for  the  reason  that  this  practice  would 
not  be  burdensome  and  posting  would 
thereby  be  tailored  to  the  presence  of 
the  reentry  hazard.  The  Agency  does  not 
propose  a  size  requirement  for  warning 
signs;  signs  may  be  small,  as  long  as  the 
lettering  and  symbol  are  clearly  visible 
from  all  points  of  access. 

The  Agency  proposes  that  no  oral 
warnings  be  required  for  greenhouse 
workers  since  all  treated  areas  would  be 
clearly  posted.  As  in  the  case  of  farms 
and  forests,  pesticide-specific 
information  would  be  available  on 
request  (§  170.62). 

3.  Nurseries.  The  Agency  believes  that 
the  generally  smaller  growing  areas, 
including  presence  of  benches  and  even 
individual  ornamental  plants,  make 
nurseries  on  the  whole  more  similar  to 


greenhouses  for  purposes  of  notification 
of  woiiiers.  The  Agency  therefore 
proposes  to  require  posting  of  all 
reentry-restricted  areas  under  the  same 
conditions  as  greenhouse  posting 
(S  170.54)  and  not  require  oral  warnings. 
Pesticide-specific  information  would  be 
available  on  request  (§  170.52).  As  in  the 
case  of  greenhouses,  no  size 
requirement  for  warning  signs  is 
proposed.  However,  warning  signs  must 
be  clearly  visible  from  points  of  access 
to  the  {irea,  which  in  the  case  of  large 
nursery  growing  areas  may  necessitate 
relatively  larger  signs  in  an  elevated 
position,  which  would  not  be  necessary 
for  nursery  benches. 

H.  Personal  Protective  Equipment 

1.  Proposal  and  rationale.  The  Agency 
proposes  minimum  personal  protective 
equipment  (PTO)  requirements  for  the 
protection  of  pesticide  handlers  and 
eariy  reentry  workers  exposed  to 
agricultural  pesticides  (SS  156.215, 
156.216,  and  156.217),  as  well  as  duties 
related  to  provision,  use,  and 
maintenance  of  required  PPE  (S  170.16). 

Any  barrier  that  can  be  placed 
between  a  worker  and  a  pesticide  to 
reduce  exposure  can  reduce  the  risk  of 
pesticide  poisoning.  With  the  exception 
of  enclosed  cabs  of  vehicles  with 
positive-pressure  ventilation  systems 
and  enclosed  cockpits  of  aircraft  the 
only  significant  barrier  available  to 
applicators  is  personal  protective 
equipment  (Lunchick  et  aL.  50).  For 
mixers  and  loaders,  closed  mixing/ 
loading  systems  and  new  types  of 
containers  and  packaging  (such  as  water 
soluble  bags)  have  potential  but  more 
work  needs  to  be  done  to  perfect  these 
approaches  (Jacobs,  41).  Mechanical 
harvesters  and  other  mechanical 
techniques  are  sometimes  substituted 
for  hand  labor  operations  in  early 
reentry  situations,  but  their  availability 
and  utility  are  limited.  PPE  remains  the 
most  viable  method  of  reducing 
occupational  exposure  to  agricultural 
pesticides. 

Under  current  regulations  (§  170.2(d)), 
the  term  "protective  clothing"  is  defined 
as  "at  least  a  hat  or  other  suitable  head 
covering,  a  long-sleeved  shirt  and  long- 
legged  trousers  or  a  coverall-type 
garment  (all  of  closely  woven  fabric 
covering  the  body,  including  arms  and 
legs),  shoes  and  socks."  The  Agency 
deems  this  definition  inadequate  to 
protect  either  handlers  or  workers 
reentering  treated  areas  before  the 
expiration  of  the  reentry  interval.  The 
Agency  has  determined  that  such 
clothing  offers  adequate  protection  for 
workers  only  for  the  lowest  toxicity 
pesticides.  In  addition,  the  Agency 
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believes  that  this  definition  of  protective 
clothing  has  been  widely  misperceived 
as  the  Agency's  official  definition  of 
protective  clothing  for  all  persons 
occupationally  exposed  to  pesticides 
and  their  residues,  including  not  only 
fieldworkers  but  also  mixers,  loaders, 
and  applicators. 

The  Agency  has  determined  that 
different  types  of  PPE  will  be  needed  to 
provide  adequate  protection  for  workers 
in  different  exposure  situations.  The 
toxicity  of  the  pesticide,  the  type  of 
formulation,  and  the  route  and  degree  of 
anticipated  exposure  all  affect  the 
appropriate  level  of  PPE  which  should 
be  used  to  maximize  worker  protection. 
In  the  future,  each  individual  pesticide 
product  label  may  bst  specific  PPE 
requirements  reflecting  the  formulation, 
anticipated  exposure  route  and  level, 
and  all  forms  of  toxicity  of  that  product. 
In  the  interim,  the  Agency  proposes 
minimum  PPE  requirements  for  all 
agrictiltural  pesticides  based  on  the 
acute  toxicity  either  of  the  formulated 
product  (for  handlers)  or  the  active 
ingredient  (for  early  reenty  workers): 
type  of  worker  activity;  time  since 
application;  route  of  worker  exposure: 
and  handling  technique. 

The  Agency  considered  whether  to 
take  chronic  toxicity  into  account  in 
establishing  PI^  requirements.  For 
many  of  the  same  reasons  cited  in  the 
discussion  of  reentry  intervals  (see  unit 
in.1.2.  below),  EPA  proposes  to  continue 
to  assess  chronic  toxicity  in  registering 
and  reregistering  individual  agricultural 
pesticides  and  make  decisions  on 
appropriate  PPE  on  a  case-by-case 
basis.  Consequently,  the  proposed 
minimum  PPE  requirements  are  based 
on  acute  toxicity  considerations, 
although  the  requirement  for  normal 
work  attire  for  handlers  exposed  to 
Toxicity  III  and  IV  pesticides  is  in  part  a 
reflection  of  the  Agency's  concern  over 
routine  worker  exposure  to  pesticides 
with  unknown  chronic  effects. 

2.  Minimum  PPE  requirements — a. 
PPE  for  pesticide  handlers.  Persons 
mixing,  loading,  transferring, 
transporting,  applying  and  disposing  of 
pesticides,  as  well  as  individuals 
involved  in  repairing,  adjusting,  or 
cleaning  of  mixing,  loading,  and 
application  equipment,  face  exposures 
to  potentially  dangerous  levels  of 
pesticides  unless  adequate  protection  is 
used.  This  exposure  potential  is 
especially  high  for  handlers  who 
perform  these  tasks  on  a  regular  basis. 

Research  into  the  dermal  and 
respiratory  pesticide  exposure  of 
applicators,  mixers,  and  loaders  has 
demonstrated  the  degree  and  nature  of 
this  exposure  (Durham  and  Wolfe.  23; 
Wolfe  et  aL,  106;  Wolfe..  107;  Durham  et 


al..  25:  Wolfe  et  al..  109:  Davis.  17).  For 
example,  over  97  percent  of  pesticide 
exposure  during  most  handling 
situations,  especially  spray  application, 
is  dermal  exposure  (Wolfe,  106).  While 
exposure  of  the  various  body  areas  can 
vary  significantly  depending  on  the  type 
of  application  or  mixing  and  loading 
task,  there  is  general  consensus  that 
hands  and  forearms  usually  receive  the 
highest  exposure  in  terms  of  percentage 
of  total  dermal  exposure.  In  one  study  87 
percent  of  total  dermal  exposure  to 
applicators  was  to  the  hands  and 
forearms  (Leavitt  et  al..  48).  In  another 
study,  an  average  of  76  percent  of  the 
total  dermal  exposure  for  mixen/ 
loaders  handling  wettable  powders  and 
liquid  formulations  was  to  the  hands 
(Maitlen  et  al..  56). 

For  both  outdoor  ground  applicators 
and  mixers/loaders,  respiratory 
exposure  outdoors  is  usually  less  than  3 
percent,  and  sometimes  less  than  0.1 
percent,  of  an  individual's  total 
exposure.  However,  respiratory  hazards 
cannot  be  ignored,  since  almost  100 
percent  of  ^e  material  to  which  the 
lungs  and  gastro-intestinal  tract  are 
exposed  is  absorbed  into  the  body 
(Duriiam  and  Wolfe.  23).  When 
fumigants  or  highly  volatile  pestiddes 
are  handled,  respiratory  exposure  may 
be  significant  (Wolfe  et  al..  109).  In 
greenhouses  and  in  similar  enclosed 
structures,  respiratory  exposure  to 
pesticides  can  be  even  more  severe  than 
outdoors  (Waldron.  102).  The  limited 
volume  of  air  available  for  dilution  of 
vapors  and  the  lack  of  air  movement 
during  most  applications  make 
protection  of  the  respiratory  system 
essential  in  some  greenhouse  exposure 
situations. 

Exposure  of  persons  who  clean  and 
repair  contaminated  mixing,  loading  and 
application  equipment  can  be  similar  to 
exposure  of  mixer/loaders  handling 
liquid  formulations.  Dermal  exposure  to 
concentrated  or  dilute  pesticides  may 
occur  from  spills,  splai^s.  and  leaning 
on  contaminated  equipment.  Cleaning  of 
equipment  often  involves  hosing  down 
the  equipment  resulting  in  potential 
contamination  from  splashing  and  nmott 
water  (Russell.  80).  Respiratory 
exposure  is  generally  not  significant 
during  these  activities  due  to  the 
absence  of  airborne  mists  or  dusts. 

The  Agency  therefore  proposes  that 
pesticide  handlers  be  required  to  wear 
minimum  PPE  based  on  the  acute  dermal 
toxicity  or  skin  irritation  potential 
(whichever  is  higher),  the  inhalation 
toxicity,  and  the  eye  irritation  potential 
of  the  formulated  product  being  handled. 
These  proposed  minimum  requirements 
are  set  forth  in  the  table  found  at 
S  15e.216(b). 


The  Agency  proposes  that  these  PPE 
requirements  be  based  on  the  toxicity  of 
the  formulated  product.  The 
toxicological  characteristics  of  the 
formulated  product  are  cleariy  relevant 
to  handler  exposure  when  the  product  is 
sold  as  "ready  to  use."  The  relationship 
is  less  firm  when  the  product  is  sold  as  a 
concentrate  and  diluted  by  the  user, 
because  the  resulting  diluted  product 
will  often  have  a  different  toxicity  than 
the  concentrate.  Because  toxicity  data 
on  such  diluted  products  are  generally 
not  available,  the  Agency  proposes  to 
base  handler  PI^  requirements  on 
formulated  product  toxicity,  while 
allowing  registrants  and  others  to 
submit  data  on  dilute  product  toxicity 
which  would  enable  the  Agency  to 
establish  product-specific  PPE 
requirements. 

b.  PPE  for  early  reentry  workers. 
Agricultural  workers  can  be  exposed  to 
pesticide  residues  during  routine  work 
activities  upon  reentry  into  sites 
previously  treated  with  pesticides. 
These  airborne  and  surface  residues  can 
be  gases  or  particulates  suspended  in 
air.  The  surface  residues  can  be  on 
plants,  plant  parts,  duff,  or  planting 
media  or  in  or  on  water  or  soil.  Some 
studies  indicate  that  agricultural 
laborere  exposed  to  dislodgeable  foliar 
residues  during  a  normal  work  day  can 
receive  exposure  similar  to  that  of  a 
ground  applicator  of  the  pesticide 
(Zweig  et  al.,  112). 

The  greatest  exposure  of  agricultural 
laborere  during  early  reentry  activities  is 
before  sprays  have  dried,  dusts  have 
settled,  or  vapors  have  dispersed.  Levels 
of  airborne  residues  in  the  form  of  dusts 
and  vapore  are  highest  immediately 
following  application.  Because  lung 
surfaces  are  highly  permeable,  the 
potential  for  adverse  effects  from 
inhalation  exposure  is  significant, 
especially  if  the  pesticide  is  highly 
volatile  (Durham  and  Wolfe.  23).  Dermal 
and  ocular  exposure  to  wet  sprays  can 
also  be  significant  (Gunther  et  al..  33). 
The  Agency  therefore  proposes  that 
workere  reentering  treated  areas  during 
this  time  be  required  to  wear  the  same 
minimum  PPE  as  handlers  of  the 
pesticide.  These  proposed  minimum 
requirements  are  set  forth  in  the  table  at 
9  156.2ie(b). 

For  early  reentry  after  sprays  have 
dried,  dusts  have  settled,  or  vapors  have 
dispersed,  the  major  routes  of  worker 
exposure  are  dermal  and  ocular 
(Gunther  et  al..  33).  The  greatest 
exposure  hazard  is  generally  to  the 
hands  and  lower  arms.  Most  of  the 
dermal  exposure  during  reentry 
activities  results  from  transfer  of  foliar 
residues  to  the  workers  (Popendorf.  74). 
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Ocular  exposure  may  result  from 
transfer  of  foliar  residues  to  the  eye  via 
the  hands  and  lower  arms.  Dermal 
exposure  of  hands  to  residues  in  soil 
may  be  significant  during  those  tasks 
that  require  frequent  contact  with  the 
soil,  such  as  harvesting  potatoes, 
weeding,  and  thinning.  Dermal  exposure 
of  feet  to  residues  in  soil  is  likely  when 
workers  are  on  foot  rather  than  in 
vehicles.  Airborne  residues  at  this  time 
will  generally  be  less  than  0.2  percent  of 
the  total  exposure  (Popendorf  et  al.,  77). 
The  Agency  therefore  proposes  that 
workera  reentering  treated  areas  after 
sprays  have  dried,  dusts  have  settled,  or 
vapors  have  disperaed  be  required  to 
wear  minimum  PPE  based  on  the  acute 
dermal  toxicity  or  skin  irritation 
potential  (whichever  is  higher)  and  on 
the  eye  irritation  potential  but  not  on 
the  inhalation  toxicity,  of  the  active 
ingredient(s)  of  the  pesticide  product 
which  was  applied.  These  proposed 
minimum  requirements  are  set  forth  in 
the  table  at  §  lS6.217(b). 

The  Agency  proposes  that  the  PPE 
requirements  for  eariy  reentiy  workers 
entering  before  sprays  have  dried,  dust 
have  settled  or  vapora  have  dispersed, 
as  for  handlera.  be  based  on  the  toxicity 
of  the  formulated  product  and  for 
workers  entering  after  this  time  on  the 
toxicity  of  the  active  ingredients  in  the 
product  Workera  entering  soon  after 
spraying  occura  are  exposed  to  pesticide 
residues  most  resemblhig  the  product 
applied.  However,  after  spays  have 
dried  the  remaining  residue  is 
toxicologically  most  similar  to  the  active 
ingredients. 

c.  Types  of  protective  requirements — 
(i)  Hands.  Dermal  exposure  of  the  hands 
and  forearms  represents  the  most 
significant  route  of  exposure  of  hand 
laborere,  applicatore.  mixere/loadera. 
and  other  persons  who  are 
occupationally  exposed  to  agricultural 
pesticides  and  their  residues  (see,  e.g., 
Franklin,  29).  This  is  true  except  for 
fumigation  and  use  of  airborne 
pesticides  in  enclosed  areas,  where 
inhalation  exposure  predominates. 
Studies  have  shown  that  wearing  gloves 
may  reduce  hand  and  forearm  exposure 
by  97  percent  for  mixere/loaders 
(Maitlen  et  al,  56)  and  by  98  percent  for 
applicators  (Gold  et  al,  31).  Since  gloves 
made  of  chemical-resistant  material  can 
be  the  single  most  important  barrier  to 
pesticide  exposure  for  agricultural 
workera,  the  Agency  proposes  to  require 
chemical-resistant  gloves  for  all  early 
reentry  and  pesticide  handling 
sihiations,  with  the  exception  of  eariy 
reentry  workere  exposed  to  Tox  III  or  IV 
pesticides  and  handlers  exposed  to  Tox 
rv  pesticides. 


Technological  advances  in  recent 
yeare  have  led  to  the  development  of  a 
wider  variety  of  chemical-resistant 
materials  suitable  for  protective  gloves. 
Many  of  these  materials  allow  great 
dexterity  and  comfort  the  Agency  cites 
the  dexterity  that  surgical  gloves  allow. 
In  addition,  many  gloves  are  being  made 
of  cotton  or  other  fibrous  materials 
which  are  coated  with  a  chemical 
resistant  outer  layer.  These  coated 
gloves  are  sturdy,  flexible,  and  can  be 
washed  and  reused.  While  the  cloth 
lining  inside  coated  cloth  gloves  may  be 
difficult  to  clean,  the  Agency  believes 
that  if  gloves  are  used,  maintained,  and 
decontaminated  properly,  they  are 
effective  in  significantiy  reducing  hand 
exposure. 

Leather  gloves,  uncoated  cloth  gloves 
and  fingeriess  gloves  are  considered 
unacceptable  by  the  Agency  for  use  as 
protective  gloves.  Liquid  and  particulate 
pesticides  can  rapidly  penetrate 
materials  that  are  not  chemical-resistant 
and  increase  dermal  exposure  by 
trapping  the  residues  close  to  the  skin. 
In  addition,  once  contaminated  with 
pesticide  residues,  such  gloves  cannot 
be  adequately  cleaned  and  are  too 
cosdy  to  be  considered  disposable.  The 
Agency  considered  an  exception  in  the 
case  of  early  reentry  woricere  pruning 
roses,  because  sturdy,  yet  flexible,  glove 
materials  such  as  leather  and  cotton  are 
fi«quently  used  by  such  woricere  to 
withstand  the  wear  and  tear  from  the 
thorns  while  providing  sufficient 
dexterity.  However,  upon  review  of  the 
many  chemical-resistant  glove  materials 
now  available,  the  Agency  has 
determined  that  chemical-resistant 
gloves  appropriate  for  use  in  the  pruning 
of  roses,  including  coated  cloth  gloves, 
are  available,  and  that  leather  and 
uncoated  cloth  gloves  would  be 
unacceptable. 

(ii)  Body.  The  Agency  has  determined 
that  long-sleeved  shirts  and  long-legged 
pants  are  insufficient  protective  barriera 
to  moderately  and  highly  toxic 
pesticides  and  their  residues,  and  that 
protective  suits  offer  substantially  more 
protection.  Therefore,  the  Agency 
proposes  to  require  that  all  handlers  and 
early  reentry  workers  exposed  to 
pesticides  in  Toxicity  Category  I  or  D  for 
either  dermal  toxicity  or  skin  irritation 
potential  wear  protective  suits,  such  as 
fabric  coveralls,  that  at  a  minimum 
cover  the  entire  body  except  for  the 
head,  hands,  and  feet 

Appropriate  protective  suits  can 
reduce  the  exposure  to  workere'  trunk 
area.  arms,  and  legs  by  99  percent 
(Davies  et  al.  19;  Hickey,  38).  In  one 
study,  100  percent  cotton  coveralls 
reduced  the  penetration  of  ethion  by  72 


percent  for  mixen  and  97  percent  for 
applicatore  as  compared  to  workere 
wearing  only  normal  work  attire  (pants 
and  short-sleeved  shirts)  (Davies  et  al., 
19).  More  importandy.  no  heat  stress 
complaints  were  mentioned  by  the 
workere  while  wearii^  full-length  cotton 
coveralls,  although  the  weather  was 
very  hot  and  humid  during  the  study. 

A  protective  suit  is  more  effective  as  a 
barrier  if  worn  over  another  set  of 
clodiing  (Davies  et  al.,  19).  Bodi  the 
additional  set  of  clothing  and  the 
additional  air  layer  are  important  in 
resisting  the  movement  of  a  pesticide 
through  the  layere  to  the  skin.  However, 
there  are  drawbacks  to  this  method  of 
protection.  The  resulting  outfit  is 
somewhat  warmer  and  less  comfortable 
than  a  single  layer  of  clothing.  In 
addition,  if  a  spill  or  saturation  of  the 
protective  suit  caused  the  pesticide  to 
reach  the  inside  clothing,  die  worker 
would  be  left  with  only  contaminated 
clothing  to  wear  or  take  home  or  to  work 
in  for  the  remainder  of  the  shift  Despite 
these  objections,  the  Agency  proposes  to 
require  diat  the  protective  suit  be  worn 
over  normal  work  attire,  and  seeks 
comment  concerning  this  proposal 

Protection  without  comfort  is  of  little 
value  to  workers;  if  woricere  get  too  hot 
PPE  will  not  be  used  (Davies  et  al..  19). 
The  term  "protective  suit"  is  therefore 
not  intended  to  refer  to  impervious, 
chemical-resistant  or  waterproof  suits. 
A  protective  suit  will  most  often  be  a  set 
of  coveralls  or  a  lightweight  disposable 
suit  If  the  toxicity  or  formulation 
characteristics  of  a  particular  pesticide 
require  the  use  of  a  chemical-resistant 
suit  it  will  be  required  on  a  product- 
specific  basis. 

A  chemical-resistant  apron  can 
significantly  reduce  exposure  due  to 
pesticide  spills  and  splashes  and  leaning 
against  contaminated  equipment  during 
mixing  and  loading  (Russell,  80).  If  worn 
over  a  protective  suit  these  aprons  can 
also  prevent  extreme  contamination  of 
the  suit  and  prevent  the  pesticide  from 
penetrating  to  the  skin,  where  it  would 
be  trapped  by  the  shirt  or  pants, 
increasing  dermal  absorption  (Wester 
and  Maibach,  104).  A  suitable  apron  is 
most  effective  when  liquid  formulations 
are  being  handled,  but  is  also  useful 
when  handling  dry  formulations  such  as 
wettable  powdere.  TTie  Agency  therefore 
proposes  that  mixera  and  loadere  of  Tox 
I  and  n  (by  dermal  exposure) 
formulations  be  required  to  wear  a 
chemical  resistant  apron,  unless  a 
chemical-resistant  suit  is  otherwise 
required  by  the  labeling  (§  156.216(c)(1)). 

While  protective  suits  offer  significant 
protection  for  mixer/ loadere  handling 
dry  formulations  and  applicatore 
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exposed  to  spray  mist,  they  do  not  offer 
much  protection  against  spills  and 
splashes,  the  most  common  exposure 
risk  for  persons  who  clean  and  repair 
contaminated  equipment.  The  Agency 
therefore  proposes  to  require  a 
chemical-resistant  apron  for  body 
protection  in  these  handling  situations, 
but  not  to  require  a  protective  suit 
(t  15ft.218(cM7)). 

The  Agency  proposes  to  require  that 
handlers  and  early  reentry  workers 
entering  before  sprays  have  dried  who 
are  exposed  to  Tox  III  and  IV  pesticides 
wear  normal  work  attire  (defined  as 
long-legged  pants  and  long-sleeved  shirt, 
shoes,  and  socks)  for  bodily  protection, 
in  effect  continuing  the  present  n>E 
requirements  for  these  pesticides.  Such 
a  requirement  would  afford  some 
protection  for  workers  from  pesticide 
splashes  and  spills  and  exposure  to  wet 
foliage,  while  representing  little  cost  to 
pesticide  users. 

(iii)  Head.  Pesticide  absorption 
throu^  the  skin  is  not  uniform  for  all 
areas  of  the  body.  Two  of  the  areas 
which  absorb  pesticides  more  readily 
than  other  areas  are  the  back  of  the 
neck  and  the  temple  areas.  The  Agency 
proposes  to  require  headgear  for 
handlers  in  situations  where  exposure 
from  overhead  dusts  or  sprays  is 
possible,  such  as  in  airblast  spraying 
operations  and  flagging.  I^astic  hard 
hats  with  nonabsorbing  linen,  hoods, 
wide-brimmed  hats  and  sou'wester-style 
hats  are  considered  to  afford  adequate 
protection  to  the  head  and  neck  area. 

(Iv)  Respiratory  tract.  The  Agency 
proposes  to  require  handlers  and 
workers  entering  treated  areas  before 
sprays  have  dried  to  wear  respiratory 
protection  devices  approved  by  the 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH]  and  the 
Mine  Safety  and  Health  Administration 
(MSHA)  for  the  intended  circumstances 
of  use,  if  the  pesticide  is  in  Toxicity 
Category  I  or  n  for  inhalation  toxicity. 
The  Agency  does  not  propose  to  require 
a  respiratory  protection  device  to  be 
used  by  eany  reentry  woricers  entering 
after  pesticide  vapors  have  dispersed,  or 
where  the  pesticide  to  which  any  worker 
is  exposed  is  in  Tox  in  or  IV  for 
inhalation  toxicity,  due  to  the  low 
inhalation  hazard  in  these  situations. 

(v)  Face  and  eyes.  The  eyes  and  face 
may  be  exposed  to  pesticides  whenever 
there  is  danger  of  chemical  splash  or 
high  levels  of  fumes,  vapon,  or  dusts 
during  mixing,  loading  and  application 
(Russell.  80).  Workers  may  wipe  their 
eyes  and  face  with  hands  and  forearms 
during  harvesting  and  other  agricultural 
activities,  thus  transferring  residues  to 
these  parts  of  the  body.  The  face  and 
eyes  may  also  receive  pesticide  residues 


when  they  are  dislodged  from  foliar 
surfaces  above  the  head  of  the  worker, 
such  as  during  harvesting  of  tree  fruits. 

The  Agency  therefore  proposes  to 
require  the  use  of  goggles  or  a  face 
shield  by  all  handlen  and  early  reentry 
workera  exposed  to  pesticides  wnth 
Toxicity  Categoiy  1  and  II  eye  irritation 
potential.  Use  of  goggles  or  a  face  shield 
would  be  required  during  mixing  and 
loading  using  closed  systems  only  if 
such  systems  are  pressurized,  due  to  the 
risk  of  system  failure  and  subsequent 
exposure  hazard. 

(vi)  FeeL  Exposure  of  feet  to 
pesticides  may  occur  from  spills  and 
splashes,  from  downward  spraying  of 
mists,  and  when  walking  through  ground 
cover  of  weeds,  grasses  and  agricultural 
plants  cdter  spray  application  while 
sprays  are  still  wet  (Russell.  80).  The 
Agency  has  determined  that  chemical- 
resistant  footgear  (shoes,  boots  or  shoe 
coverings)  provides  sufficient  protection 
for  feet  from  pesticide  exposure  under 
these  circumstances,  while  leather  and 
canvas  footgear  (boots  or  shoes) 
provides  inadequate  protection. 

The  Agency  proposes  to  require 
chemical-resistant  footgear  for  handlen 
and  eariy  reentry  worken  exposed  to 
pesticides  in  Toxicity  Category  I  or  II  for 
dermal  toxicity  or  sldn  irritation 
potential.  The  Agency  recognizes, 
however,  that  some  workers, 
particularly  forestry  worken,  have 
fraditionally  used  leather  boots  for 
durability  and  breathability  in  rough 
terrain,  and  seeks  conunent  on  the 
impact  of  such  a  requirement  on  these 
woricen. 

d.  Modification  of  minimum 
requirements — (i)  Data  submission.  Any 
registrant  or  other  peraon  will  be 
permitted  to  seek  modification  of  these 
minimum  PPE  requirements  by 
submission  of  appropriate  data 
(SS  15e.2ie(f)  and  156.217(d)).  Rebuttals 
favoring  different  minimum  I'PE 
requirements  may  be  by  submission  of 
data  such  as  that  required  by 
Subdivision  U  of  the  Pesticide 
Assessment  Guidelines,  or  other 
medical,  epidemiological,  or  other  health 
effects  data,  which  demonstrate  to  the 
Agency's  satisfaction  that  different  Pre 
requirements  will  suffidentiy  protect 
pesticide  handlen  or  eariy  reentry 
worken  from  pesticide  exposure. 

The  Agency  would  specifically  allow 
registrants  and  other  persons  to  submit 
acute  toxicity  data  on  an  end-use 
product  as  diluted  for  use  for  one  or 
more  routes  of  exposure  ({ 156.210(d)). 
Such  data  may  enaUe  the  Agency  to 
modity  the  PPE  requirements  for 
handlen  other  than  mixen  and  loaden 
and  for  eariy  reentry  worken  entering 
before  sprays  have  dried,  if  the  data 


indicate  that  the  toxicity  of  the  end- 
product  as  diluted  for  use  is  significanUy 
different  from  that  of  the  formulated 
product  sold  to  the  user. 

(11)  Exposure  pattern.  The  Agency 
proposes  to  modify  the  minimum  PPE 
requirements  for  handlen  of  pesticides 
in  Toxicity  Category  I  or  II  by  dermal 
toxicity  or  skin  irritation  potential, 
under  certain  exposure-related 
circumstances  (§  156.2ie(c)).  Three  of 
these  modifications — the  chemical- 
resistant  apron  requirement,  the  head 
protection  requirement  and  the  PPE 
requirements  for  cleaning  of  mixing, 
loading,  and  application  equipment — 
have  been  discussed  under  types  of 
protection.  The  other  modifications 
relate  to  enclosed  pesticide  handling 
methods. 

The  Agency  welcomes  technological 
advances  which  would  eliminate  or 
substantially  reduce  exposure  of 
pesticide  handlen.  and  desires  to 
encourage  such  advances  by  reducing 
the  minimum  PPE  requirements  in  these 
situations.  The  Agency  has  identified 
three  technologies  which  can 
substantially  reduce  handler  exposure: 

(1)  Closed  system  mixing  and  loading; 

(2)  application  from  within  an  enclosed 
aircraft  cockpit;  and  (3)  application  from 
within  an  enclosed  cab  with  a  positive- 
pressure  ventilation  system. 

The  Agency  proposes  to  allow 
pesticide  handlen  using  closed  mixing/ 
loading  systems  to  wear  normal  work 
attire,  plus  chemical-resistant  gloves 
and  an  apron.  The  gloves  and  apron 
requirement  protects  against  spills  and 
leaks  that  may  occur  in  the  system.  If  a 
closed  system  is  used  for  handling 
highly  toxic  pesticides  or  large 
quantities  of  pesticides,  an  accidental 
exposure  result  in  a  serious  poisoning  or 
injury.  In  addition,  as  discussed  above, 
a  face  shield  or  giggles  would  be 
required  If  the  product  is  being 
transferred  out  of  its  container  through 
the  use  of  pressure.  Without  such  eye 
protection,  a  leak  could  result  in  highly 
toxic  concentrated  pesticide  being 
squirted  into  the  face  and  eyes  under 
pressure. 

The  Agency  proposes  to  allow 
pesticide  applicatms  in  enclosed 
cockpits  of  aircraft  to  wear  their  normal 
work  attire.  However,  the  Agency  is 
concerned  about  dermal  contamination 
of  the  hands  and  forearms  while  the 
pilot  is  entering  or  leaving  the  cockpit 
where  the  outside  surface  of  the  aircraft 
contains  pesticide  residues. 
Contaminated  hands  and  forearms  in 
the  cockpit  could  contaminate  the  air 
and  surfaces  in  the  cockpit  and  negate 
the  benefit  of  the  enclosed  cockpit. 
Therefore,  chemical-resistant  gloves 


would  be  required  for  use  during  such 
entrances  or  exits. 

The  Agency  proposes  to  allow 
pesticide  handlen  in  enclosed  cabs  of 
ground  vehicles  with  positive-pressure 
ventilation  systems  to  wear  their  normal 
work  attire.  Positive-pressiue,  charcoal- 
filtered  ventilation  sjrstems  on  enclosed 
cabs  can  remove  over  99  percent  of 
pesticide  vapws  and  sprays  during  air 
intake  (Tasdienbeig  et  al..  90).  Wbile 
fully  enclosed  cabs  without  air  filtration 
have  been  shown  to  substantially 
reduce  dermal  (but  not  respiratory) 
exposure  to  airblast  applicatore 
(Carmen  et  al.,  12),  the  Agency  believes 
the  heat  buildup  in  unventilated 
enclosed  cabs  may  in  practice  lead 
applicaton  to  open  windows  to 
maintain  comfort,  resulting  in  increased 
exposure.  The  Agency  seeks  comment 
on  this  issue.  The  Agency  is  also 
concerned  about  the  possibility  of 
handlen  leaving  the  enclosed  cab  while 
still  in  the  area  being  treated,  becoming 
contaminated  and  returning  to  the 
enclosed  cab.  In  addition  to  direct 
exposure  of  the  handler,  upon  reentry  to 
the  vehicle  the  resultant  surface  and  air 
contamination  could  negate  the  benefits 
of  the  enclosed  cab  and  filtration 
system.  Therefore,  all  PPE  required  for  a 
groimd  applicator  of  the  pesticide  must 
be  available  for  use  any  time  the 
handler  leaves  the  cab  while  in  the 
treated  area. 

(iii)  Existing  PPE  requirements.  In 
those  cases  where  current  {>esticide 
labeling  already  contains  PPE 
requirements,  the  Agency  proposes  to 
require  the  interim  PPE  requirements  of 
Part  156  to  supereede  the  existing 
requirements  for  an  area  of  the  body  if 
the  interim  PPE  is  more  protective  of 
that  area  of  the  body  (S  156.215(a)). 
These  n'E  requirements  would  be 
minimum  requirements.  The  one 
exception  proposed  is  where  the  label 
currently  prohibits  an  item  of  PPE  which 
would  be  required  under  this  proposal, 
in  which  case  the  existing  prohibition 
will  continue  in  effect. 

The  following  are  examples  of 
comparisons  of  degree  of  protection 
between  PE  items  in  this  proposal  and 
PPE  items  now  on  pesticide  product 
labeling: 

1.  A  protective  suit  is  more  protective 
than  a  long-sleeved  shirt  and  long- 
legged  pants. 

2.  A  chemical-resistant  (or  liquidproof, 
waterproof,  rubber,  etc.)  protective  suit 
rain  gear  or  rain  suit  is  more  protective 
than  a  protective  suit 

3.  Chemical-resistant  gloves  are  more 
protective  than  cotton,  fabric  cloth, 
paper,  or  leather  gloves. 

4.  Chemical-resistant  ^oves  are  equal 
In  protective  capability  to  liquidproof. 


waterproot  Impenneable,  impervious, 
neoprene.  natural  rubber,  synthetic 
rubber,  rubber,  vinyl,  plastic,  water- 
resistant  or  non-porous  gloves.  The 
term  "chemical-resistant  gloves"  would 
nevertheless  be  substituteid  to 
standardize  terminology,  unless  a 
particular  material  or  materials  has 
(have)  been  identified  as  being 
chemical-resistant  to  a  particular 
pesticide  product  or  to  a  particular 
pesticide  family,  in  which  case  that 
specific  material  would  be  listed. 

5.  Chemical-resistant  shoes,  shoe 
coverings,  or  boots  are  more  protective 
than  shoes  and  socks. 

6.  A  NIOSH-  and  MSHA-approved 
respiratory  protection  device  is  more 
protective  than  a  non-approved,  MESA- 
approved,  or  U.S.  Biu«au  of  Mines- 
approved  respiratory  protection  device. 

7.  An  air-supplied  or  self-contained 
respiratory  protection  device  is  more 
protective  tiian  a  NIOSH-  or  MSHA- 
approved  respiratory  protection  device. 
However,  NIOSH  and  MSHA  approval 
would  be  added  to  the  labeling 
statement 

3.  Duties  relating  to  PPE— a. 
Provision.  Under  the  proposal  all  IY>E 
required  by  the  pesticide  product 
labeling  for  a  particular  use  situation 
would  be  provided  and  maintained  for 
worken  (5  170.ie(a)).  Surveys  of 
pesticide  usere,  especially  agricultural 
worken,  indicate  that  a  significant 
percentage  do  not  follow  any 
precautionary  procedures  for  the 
cleanup  aiui  maintenance  of  their 
contaminated  clothing  and  equipment.  If 
PPE  is  not  cleaned  and  maintained 
properly,  exposure  may  be  Increased  by 
its  use  over  time.  Normal  work  attire 
(long-sleeved  shirt  long-legged  pants, 
shoes,  and  socks)  is  not  considered  to  be 
PPE  and  would  not  have  to  be  provided 
or  maintained  for  the  handler  or  early 
reentry  worker. 

b.  Use.  The  Agency  is  requiring  that 
the  appropriate  PPE  be  used  correctiy 
for  its  intended  purpose  and  in 
accordance  with  any  manufacturer's 
instructions  (5  170.16(b)(1)).  Handlen 
and  eariy  reentry  worken  who  choose 
or  are  allowed  to  remove  PPE  which 
should  be  worn  would  be  subject  to 
enforcement  action.  Studies  have  shown 
that  not  wearing  PPE  during  even  a  brief 
portion  of  the  exposure  period  can  result 
in  significanUy  higher  dermal  exposure 
(Maddy  et  al.,  55).  Respirator 
effectiveness  can  be  reduced  a  full  10 
percent  when  the  respirator  is  removed 
for  only  1  minute  during  an  hour  of 
exposure  (U.S.  Congress,  93). 

c.  Change  areas.  Worken  who  are 
provided  nc  need  a  jirface  outside  of 
treated  areas  where  they  can  put  on  WE 
before  being  exposed  to  pesticides  or 


their  residues,  store  personal  clothing, 
and  change  into  penonal  clothing  after 
being  exposed.  Such  a  place  must  be 
clean  enough  that  personal  clothing, 
PPE,  and  the  woricer  are  not 
unnecessarily  contaminated  by 
pesticides  or  their  residues  in  the 
environment  The  Agency  proposes  to 
require  that  such  a  clean  place  for 
changing  into  and  out  of  PPE  be 
provided  before  and  after  any  exposure 
period  (5  170.16(b)(3)). 

The  Agency  proposes  to  require  soap, 
water,  and  towels  to  be  available  at  the 
end  of  any  exposure  period  so  handlen 
and  early-reentry  worken  can  wash 
themselves.  Failure  to  wash  adequately 
may  lead  to  delayed  acute  poisoning  or 
to  chronic  or  subchronic  poisoning,  or 
may  result  in  exposing  others  through 
secondary  contact  %vith  contaminated 
skin,  especially  the  hands  (Hayes.  35). 
The  water  available  for  washing  must 
be  of  sufficient  quantity  to  allow 
thorough  washing  of  the  entire  body  if 
necessary. 

d.  Heat  prostration.  While  chemical- 
resistant  protective  suits  are  not 
proposed  by  this  regulation  as  minimum 
PPE,  they  are  currentiy  required  by  the 
labeling  of  a  few  highly  toxic  pesticides, 
generally  in  those  use  situations  where  a 
high  level  of  exposure  to  a  drenching 
spray  or  liquid  formulation  is  possible, 
llie  Agency  belicfVes  that  under  hot  and 
humid  environmental  conditions,  tiie 
wearing  of  such  nonbreathable  clothing 
can  lead  to  a  rapid  buildup  of  body  heat 
and  sudden  heat-induced  illness,  such 
as  heat  stroke  or  heat  prostration,  wdiich 
can  be  fatal  In  addition,  when  worken 
wearing  protective  suits  get  too  hot 
during  tasks,  the  protective  suits  may 
not  be  used,  leading  to  greater  exposure 
(Davies  et  at,  19). 

The  Agency  proposes  to  prohibit 
handling  and  early  reentry  activities 
when  a  chemical-resistant  suit  is 
required  by  the  product  labeling  and  the 
environmental  conditions  are  such  that 
the  activity  might  lead  to  heat-induced 
ilhiess  [i  170.16(bK2)).  Altiiough  tiie 
onset  of  these  illnesses  depends  on  a 
variety  of  facton  such  as  temperature, 
humidity,  length  of  exposure,  individual 
heat  tolerance,  and  type  of  work,  EPA 
believes  that  usera  can  reasonably  be 
expected  to  anticipate  conditions  under 
which  work  activities  might  prove 
dangerous  in  this  way. 

e.  Cleaning  and  maintenance. 
Significant  levels  of  some  pesticides  can 
remain  in  clothing  or  on  equipment  if 
they  are  not  correctiy  laundered  or  if 
prescribed  maintenance  procedures  are 
not  followed  (Oriando  et  aL,  67;  Dejong, 
20).  Studies  have  shown  die  hazards  of 
secondary  poisoning  tiuon^  eiq>osure 


25968 


Federal  Register  /  Vol.  53.  No.  131  /  Friday.  July  8.  1988  /  Propoaed  Rules 


Federal  Register  /  Vol.  53.  No.  131  /  Friday.  July  8.  1988  /  Proposed  Roles 


to  contaminated  clothing  and 
equipment,  including  a  pesticide  fatality 
in  a  worker  who  died  after  putting  on  a 
pair  of  coveralls  later  found  to  be 
contaminated  with  parathion 
(Southwick  et  al..  81). 

Pesticides  and  their  residues  can 
ordinarily  be  removed  from  both  fabric 
and  nonfabric  items  of  PPE  by  washing 
thoroughly— either  manually  or  by 
machine — ^with  a  heavy-duty  detergent 
and  hot  water,  unless  some  other 
method  of  cleaning  is  specified  by  the 
manufacturer's  instructions.  The 
proposal  would  require  that  all  PPE  be 
thoroughly  washed  with  detergent  and 
hot  water,  or  cleaned  according  to  the 
manufacturer's  instructions,  after  any 
day  when  the  handler  or  early-reentry 
worker  wears  such  equipment  and 
contacts  pesticides  or  their  residues 
(S  I70.ie(c)(i)). 

After  washing,  PPE  should  be  dried 
and  stored  appropriately  to  minimize 
deterioration  and  mechanical  damage. 
Excessive  moisture,  heat,  cold,  or 
chemical  exposure  can  damage  personal 
protective  equipment  during  storage. 
Some  items  may  stiffen,  crack,  or 
deteriorate  during  extended  storage 
periods  such  as  over  winter  or  from  one 
season  to  the  next  (CMA.  13).  The 
Agency  is  proposing  that  PI^  be 
thoroughly  dried  before  being  stored  or 
be  placed  in  a  well-ventilated  place  to 
dry  (S  170.ie(c)(l)).  Furthermore,  the 
Agency  proposes  that  PPE  be  stored 
away  from  pesticide-contaminated 
places  and  separately  from  personal 
clothing  to  avoid  contamination  of  either 
clean  PPE  or  clean  personal  clothing 
(S  170.16(c)(8)). 

f .  Hazards  during  cleaning  of  PPE. 
Unprotected  persons  cleaning  PPE  can 
be  exposed  to  high  levels  of  pesticide 
residues  remaining  on  the  clothing  and 
equipment  (Laughlin  et  al.,  46;  Finley, 
28).  Laundering  studies  demonstrate  that 
significant  cross-contamination  may 
occur  when  residues  removed  from  the 
contaminated  garment  adhere  to  other 
garments  being  laundered  in  the  same 
batch  (Laughlin  et  al.,  46).  Pesticide 
residues  may  also  remain  behind  in  the 
automatic  washer  and  dryer  and  cross- 
contaminate  future  batches  of  laundry. 

The  Agency  proposes  that  workers  be 
required  to  remove  at  the  work  place  all 
PPE  that  was  provided  and  that  they  not 
be  allowed  to  take  or  wear  the  clothing 
or  equipment  home  (S  170.16(c)(7)).  The 
Agency  also  proposes  that  persons 
responsible  for  cleaning  and 
decontaminating  of  PPE  be  instructed  in 
the  appropriate  procedures  and  hazards 
involved,  both  to  ensure  appropriate 
cleaning  and  decontamination  of  the 
items  and  to  minimize  risk  to  the  person 
performing  the  job  ({  170.16(c)(2)). 


g.  PPE  that  cannot  be  cleaned.  Fabric 
satiirated  with  certain  concentrated 
pesticides  cannot  be  adequately 
cleaned.  Even  after  being  laimdered 
three  times,  fabrics  contaminated  with 
concentrated  highly  toxic  pesticides 
may  still  contain  significant  residues 
(Laughlin  et  al.,  46).  The  Agency 
proposes  that  any  PPE  that  becomes 
drenched  or  heavily  contaminated  with 
Tox  I  or  II  concentrated  pesticides  be 
discarded  using  procedures  approved  by 
Federal.  State  and  local  governments 
(§  170.16(c)(3)). 

h.  Respirator  maintenance. 
Respirators  rely  on  various  types  of 
filtration  systems — pads,  cartridges, 
canisters — to  remove  the  contaminants 
from  the  air  being  breathed.  These 
filters  must  be  replaced  on  a  regular 
basis  or  the  usefulness  of  the  respirator 
is  reduced  and  finally  negated.  Tlie 
Agency  proposes  that  respirator  filters 
be  replaced  at  least  as  often  as 
recommended  by  the  manufacturer 
(t  170.16(c)(4)). 

i.  Inspection.  PPE  may  deteriorate 
with  age,  use,  or  exposure  to  other 
factors  such  as  heat,  cold,  moisture,  and 
chemical  contaminants.  Any  breach  in 
the  physical  barrier  of  PPE  reduces  its 
effectiveness  greatly  (CMA.  13).  The 
Agency  proposes  to  require  inspection 
of  all  PI^  before  each  day's  use  and 
repair  or  replacement  of  damaged  PPE 
(S  170.16(c)(5)). 

/.  Application  and  Reentry  Restrictions 

1.  Application  restrictions.  Present 
i  170.3  prohibits  the  application  of  any 
pesticide  in  such  a  manner  as  to  directly 
or  through  drift  expose  workers  or  other 
persons,  except  those  persons  who  are 
knowingly  involved  in  the  pesticide 
application,  and  requires  unprotected 
persons  to  vacate  the  area.  'The  Agency 
proposes  to  continue  this  provision,  with 
some  changes  ({  170.36). 

The  Agency  proposes  to  clarify  the 
requirement  of  workers  to  vacate  the 
treated  area  during  application  by 
stating  "no  worker  shall  be  allowed  or 
directed  to  enter  or  remain  in  a  pesticide 
treated  area."  The  exception  for 
"persons  knowingly  involved  in 
application"  has  been  changed  to 
"handlers".  The  reference  to 
"unprotected  persons"  has  been  deleted 
to  make  clear  that  only  handlers 
appropriately  trained  and  equipped  as 
required  by  Uiis  Part  are  permitted 
during  application;  other  workers,  even 
if  protected,  are  not  permitted.  Since 
these  regulations  apply  only  to  woricers, 
all  references  to  "other  persons"  have 
been  deleted.  The  term  "contact"  has 
been  substituted  for  the  less  precise 
term  "expose." 


This  proposal  continues  the  general 
prohibition  on  exposure  of  woriiers 
through  drift  of  pesticides  from  the  site 
of  application.  Application  may  not  take 
place  if  weather  or  other  conditions  are 
such  that  pesticides  may  drift  beyond 
the  treated  area  and  contact  nearby 
workers.  The  Agency  is  aware  of  the 
problems  that  may  result  fitim  drift 
exposure  of  workers,  especially  during 
aerial  and  airblast  applications.  Since 
drift  potential  is  affected  by  many 
situational  factors — wind  speed  and 
direction;  nozzle  size,  type,  angle  and 
pressure:  release  pattern;  aircraft  type, 
height  and  speed;  topography;  particle 
size — the  Agency  considers 
development  of  specific  regulatory 
requirements  pertaining  to  drift  to  be 
infeasible  at  this  time.  One  exception  is 
the  case  of  nurseries  and  greenhouses, 
where  "reentry  restricted  areas"  based 
in  part  on  drift  and  overspray  potential 
are  proposed.  For  farms  and  forests,  the 
Agency  will  continue  to  rely  on 
applicator  training  programs,  the 
encouragement  of  State  regulation  of 
localized  drift  problems,  and  pesticide- 
specific  labeling  statements  where 
appropriate. 

2.  Interim  reentry  intervals — a. 
Proposal  and  rationale.  The  Agency 
proposes  to  establish  interim  reentry 
intervals  for  all  pesticide  products  that 
are  used  on  agricultural  sites  (9  156.210). 
Such  interim  intervals  would  be  based 
on  the  acute  toxicity  and  chemical  class 
of  the  active  ingredient(s),  and  would  be 
reevaluated  by  the  Agency  upon 
submission  of  appropriate  data  or  upon 
commencement  of  any  Special  Review. 

The  Agency  has  established 
approximately  sixty  reentry  intervals  to 
date  for  pesticide  active  ingredients. 
Twelve  of  these  were  established  by  the 
present  Part  170  (S  170.3(b)(2)),  while 
others  have  been  established  upon 
registration,  by  Registration  Standards, 
during  Special  Review,  in  response  to 
medical  or  epidemiological  data 
indicating  a  special  problem,  or  upon 
review  of  Part  158  reentry  data 
submitted  by  registrants.  In  addition  to 
these  intervals,  the  present  Part  170 
established  a  generic  "minimum" 
reentry  interval  ("until  sprays  have 
dried  or  dusts  have  settled," 
S  170.3(b)(1))  for  pesticides  used  on 
agricultural  sites  covered  by  that  Part. 

Each  of  the  existing  intervals  is 
considered  interim  by  the  Agency, 
except  for  those  established  for  specific 
products  after  submission  and 
evaluation  of  adequate  Part  158  data. 
The  most  appropriate  method  for  setting 
reentry  intervals  is  by  calculation  from 
test  data.  The  Agency  considers  these 
"product-specific"  intervals  to  represent 


an  accurate  assessment  of  reentry 
hazards  to  faimworicers  of  the  particular 
pesticide.  The  Agency  does  not  propose 
to  alter  product-specific  intervals  or  the 
process  used  to  determine  them. 

However,  the  length  of  time  necessary 
to  generate  appropriate  reentry  data  and 
review  that  data  may  be  considerable. 
The  vast  majority  of  the  approximately 
400  active  ingredients  covered  by  this 
Part  have  neither  product-specific  nor 
interim  reentry  intervals.  Until  the 
reregistration  process  can  be  completed, 
the  Agency  proposal  would  provide 
interim  protection  for  workers  from 
hazardous  residue  levels  of  all 
pesticides  used  on  agricultiu'al  sites.  For 
this  reason,  the  Agency  has  determined 
that  it  is  necessary  to  establish  interim 
reentry  intervals  for  all  pesticides  used 
on  agricultural  sites. 

b.  Minimum  reentry  interval.  The 
Agency  proposes  to  retain  the  generic 
minimum  reentry  interval  in  the  present 
Part  170,  n^le  modifying  it  in  one 
respect  (§  lsa210(cXl))-  The  Agency 
proposes  to  add  the  phrase  "or  vapors 
have  dispersed"  to  cover  two  major 
situations  of  concern.  Fumigant 
applications  involve  neither  sprays  nor 
dusts;  the  pesticide  is  applied  as  a  gas  or 
vapor.  The  minirniim  iceatiy  interval 
thoa  would  apply  to  fumigants  under 
this  proposaL  AIm,  daring  and 
immediately  fdUowing  certain 
applications  there  is  an  inhalation 
hazard  to  woricers  in  the  treated  area 
due  to  the  presence  of  pesticides  with  a 
high  vapor  pressure,  which  are 
particulariy  hazardoos  by  the  inhalation 
route  of  exposure.  After  vapws  have 
diqwrsed.  the  hazard  via  the  inhalation 
route  is  very  low. 

c  Specific  reentry  intervals.  The 
Agency  proposes  to  establish  specific 
interim  raentiy  Intervals  for  certain 
pesticide  products  (f  15ew210(e)).  A  4»- 
hour  interval  would  be  established  for 
those  products  containing  any 
organoq>hosphate  or  N-methyl 
carlMmate  active  ingredient  in  Toxicity 
Category  1  for  acute  dermal  toxicity  or 
skin  or  eye  irritation  potential,  «^e  a 
24-hour  interval  would  be  estabUshed 
for  products  containing  any  other  Tox  I 
active  ingredient  A  24-hour  interval 
would  be  established  for  products 
containing  any  Tox  II  active  ingredient 
that  is  an  organopho^rfiate  or  N-methyl 
carbamate.  Products  containing  more 
than  one  active  ingredient  would  use  the 
longest  of  the  applicable  intervals. 
Existing  reentry  intervals  would  be 
retained  to  the  extent  they  are  t>ased  on 
adequate  Part  158  reentry  data, 
currendy  sul^ect  to  an  Agency 
requirement  to  sobmit  such  data  which 
is  flagged  for  e^qiedited  review,  or  are 


longer  than  the  proposed  interim 
intervals.  The  interim  intervals  would  be 
modified  if  necessary  upon  submission 
of  reentry  data,  and  would  be 
reevaluated  at  the  beginning  of  any 
Special  Review. 

(i)  Toxicity  basis.  In  the  absence  of 
adequate  reentry  data  on  pesticide 
products,  the  Agency  proposes  to 
establish  interim  intervals  based  on 
available  toxicity  data.  In  defining  such 
a  toxicity  basis  for  reentry  intervals  the 
Agency  has  examined  several  aspects  of 
toxicity,  including  acute  versus  chronic 
toxicity,  active  ingredient  versuis 
formidated  product,  and  route  of  entry. 

The  Agency  ciurently  establishes 
interim  reentry  intervals  based  on 
chronic  toxicity  when  such  data  are 
available  and  indicate  a  known  or 
potential  chronic  toxicity  hazard  to 
workers.  However,  a  full  set  of  chronic 
toxicity  data  is  currently  available  on 
only  a  mintmty  of  the  many  pesticides 
used  in  agriculture,  whereas  acute 
toxicity  data  are  available  on  most  of 
these  pesticides.  The  Agency  will 
continue  to  use  available  chrome  data  to 
set  diemical-spedfic  intervals  during 
Registration  Standards  development 
and  Special  Review,  and  will 
specifically  evaluate  chronic  toxicity 
reentry  risk  at  the  begiiming  of  Spe<^ 
Review  (S  lS6.210(f)).  but  proposes  to 
base  generic  intervals  in  Part  170  on 
acute  data  only. 

If  data  indicating  duonic  toxicity 
coocema  are  not  presoit  tiie  Agmcy 
establishes  interim  reentry  intervals 
based  on  die  acute  toxicity  of  the 
technical  ^ade  of  the  active  ingredient 
Components  of  the  formulated  product 
other  than  the  active  ingredient  are  not 
usually  iMesent  in  the  residue  after  the 
sprays  have  dried  (Gunther  et  aL,  33). 
Some  fonnnlated  products  are 
dengnated  Toxicity  Category  I  due  to 
the  skin  and  eye  irritation  potential  of  a 
solvent  or  other  inert  whidi  would 
vaporize  after  application  and  thus 
would  not  be  hazardous  to  reentering 
workers.  In  addition,  some  products  are 
sold  in  a  more  diluted  form  than  others. 
This  could  render  the  formulated 
product  less  hazardous  to  the  handler  of 
the  product  but  would  not  alter  the 
hazard  to  reentry  workers  because  the 
total  amount  of  active  ingredient  applied 
per  acre  treated  tends  to  be  constant  for 
the  same  crop  and  conditions. 

Although  the  dose  or  amount  of  active 
ingredient  actually  applied  per  acre  (or 
to  another  defined  surface  area)  for  a 
given  crop  or  situation  is  currendy 
considered  in  determining  product- 
specific  reentry  intervals,  the  Agency 
has  determined  that  such  dosages 
cannot  practicably  be  considered  when 


establishing  generic  reentry  intervals 
through  Part  170.  The  dosage  of  active 
ingredient  varies  widely  depending  on 
the  crop,  the  pest  to  be  controlled,  and 
on  other  factors  such  as  the  timing  of  the 
application,  the  severity  of  the  pest 
problem,  weather  conditions,  soil  types, 
crop  varieties,  etc.  Therefore,  the 
Agency  proposes  to  base  interim  reentry 
intervals  solely  on  the  toxicity  of  the 
active  ingredient  rather  than  on  the 
toxicity  of  the  formulated  product  or  the 
use  rate  per  acre. 

Acute  toxicity  is  usually  measured  in 
terms  of  a  particular  route  of  exposure. 
Dermal.  oraL  and  inhalation  toxicity  and 
skin  and  eye  irritation  potential  data  are 
all  currendy  considered  in  determining 
the  toxicity  category  of  an  active 
ingredient  (§  162.10(h)(1)).  The  principal 
routes  of  exposure  of  workers  in  reentry 
situations  are  dermal,  inhalation  and 
eye,  with  dermal  the  predominant  route 
(Wolfe.  106).  The  Akg&acy  considered 
using  dermal  toxicity  alone  to  establish 
reentry  intervals:  however,  inhalation 
and  ocular  e}q>osure  may  also  be 
significant  in  reentry  sitnatioos. 
Inhalation  exposure  is  generally  only 
significant  bcibre  vapors  have 
dispersed:  since  the  proposed  mmimMm 
reentry  interval  includes  this  period,  the 
Agency  would  not  consider  inhalation 
toxicity  in  setting  specific  reentry 
intervals.  Eye  exposure  to  dislodgeable 
residues  in  reentry  situations  may  be 
significant;  in  Cahfomia  between  197B 
and  1985,  there  were  more  than  four 
times  as  many  dun  and  eye  injuries  as 
systemic  poisonings  among  reentry 
workers  (Blondell.  8).  Oral  exposure  in 
agricultural  woric  is  usually  related  to 
the  woricer's  personal  habits  such  as  not 
washing  hands  and  face  before  eating, 
drinking  or  smoking  (Bohmont  9).  and 
the  Agency  has  no  evidence  of  the 
extent  of  such  habits  among  field 
workers.  However,  oral  toxicity  data  are 
the  most  widely  available  data  on 
pesticides,  and  the  Agency  would 
consider  oral  toxicity  data  an  adequate 
surrogate  for  data  on  other  routes  of 
exposure. 

The  Agency  proposes  to  set  interim 
intervals  based  on  the  highest  toxicity 
category  indicated  by  available  data  on 
acute  dermal  toxicity  and  skin  and  eye 
irritation  potential  as  determined  by  the 
criteria  of  {  162.10(h)(1).  If  no  dermal 
toxicity  data  are  available,  any 
available  oral  toxicity  data  would  be 
used  along  with  other  nondermal  data  in 
making  this  determination. 

(ii)  Chemical  classes  of  concern.  Of 
the  many  chemical  dasses  of  pesticides, 
the  organophosphate  (OP)  insecticides 
are  the  most  freiquent  cause  of  systemic 
poisonings.  During  the  period  1976-85, 
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80  percent  of  all  reported  systemic 
poisonings  in  California  that  were 
caused  by  Toxicity  Category  I  active 
ingredients  involved  OFs  (Blondell,  8). 
N-methyl  carbamate  pesticides,  whose 
primary  mechanism  of  action — 
inhibition  of  enzyme  cholinesterase — is 
the  same  as  that  of  the  OP's,  were 
involved  in  another  10  percent  of  Tox  I 
poisonings.  In  addition,  these  classes 
accounted  for  70  percent  of  the  Tox  II 
poisonings  in  that  State.  Based  on  such 
poisoning  reports,  as  well  as  the 
typically  high  acute  toxicity  of  OP's  and 
some  N-methyl  carbamates,  the  Agency 
has  already  established  interim  reentry 
intervals  for  certain  pesticides  in  these 
two  classes.  California,  Texas,  and  New 
Jersey  have  also  established  specific 
intervals  for  certain  pesticides  in  these 
classes.  EPA  estimates  that  these 
classes  include  about  half  of  the 
Toxicity  Category  I  active  ingredients 
used  on  agricultural  sites  and  about  one- 
third  of  the  Toxicity  Category  II  active 
ingredients  used  on  those  sites. 

While  the  Agency  is  aware  of 
poisoning  incidents  involving  pesticides 
in  other  ^emical  classes,  it  has 
insufficient  evidence  on  which  to 
extrapolate  to  all  members  of  those 
classes.  The  Agency  therefore  proposes 
to  establish  higher  interim  reentry 
intervals  for  active  ingredients 
belonging  to  the  OP  and  N-methyl 
carbamate  classes  than  for  other 
pesticides  of  similar  acute  toxicity. 

(iii)  Interval  options.  The  Agency 
considered  a  number  of  time  intervals 
for  interim  reenty  requirements, 
generally  in  relation  to  the  various 
toxicity  categories. 

An  option  to  establish  an  interim 
reentry  interval  of  24  hours  for  all  Tox  I 
pesticides  was  not  adopted  because 
EPA  is  convinced  that  a  24-hour  reentry 
time  is  not  sufficient  protection  for  many 
Tox  I  pesticides.  Studies  indicate  that  a 
48-hour  or  longer  interval  is  almost 
always  necessary  to  protect  workers 
from  hazardous  levels  of  Tox  I 
organophosphate  pesticides  (Popendorf, 
76). 

Other  more  protective  options  were 
considered  by  the  Agency  as  well. 
These  included  a  24-hour  interim  reentry 
interval  floor  for  all  toxicity  categories. 
At  least  40  percent  and  possibly  50 
percent  of  reported  skin  and  eye  injuries 
to  California  reentry  workers  between 
1976  and  1985  were  caused  by  pesticides 
with  Tox  III  or  IV  active  ingredients 
(Blondell,  8).  A  minimum  reentry 
interval  of  24  hours  would  reduce  the 
incidence  of  injuries  from  these  lower 
acute  toxicity  pesticides,  as  well  as 
providing  a  margin  of  safety  for  field 
workers  from  unknown  chronic  effects. 
It  would  also  be  a  relatively  simple 


poUcy  for  users  to  understand  and  EPA 
to  apply.  However,  the  option  would 
result  in  unwarranted  reentry  intervals 
for  some  pesticides,  requiring  data 
generation  for  rebuttal.  Also,  the  Agency 
believes  that  chronic  effects  are  best 
regulated  through  the  existing  pesticide- 
specific  procedures  of  Registration 
Standards  and  Special  Review. 

The  Agency  also  considered 
establishing  longer  reentry  intervals  for 
all  products  in  the  more  toxic  toxicity 
categories,  e.g.,  72-hour/48-hour/24-hour 
reentry  intervals  for,  respectively,  Tox  I, 
II,  and  III  pesticides,  or  48  hours  for  Tox 
1  and  24  hours  for  Tox  II.  These  options 
would  reflect  the  varying  acute 
toxicities  of  each  category  and  promote 
the  use  of  less  toxic  chemicals  by 
establishing  a  shorter  time  period  before 
unprotected  workers  could  reenter  areas 
treated  with  those  chemicals.  However, 
a  preliminary  economic  impact 
assessment  indicated  that  the  72/48/24 
option  would  result  in  a  signiHcant 
disruption  of  agricultural  production. 
While  less  disruptive  of  production,  the 
48/24  approach  would  not  reflect  the 
actual  poisoning  incident  data  that 
implicates  two  classes  of  chemicals  with 
most  serious  poisonings,  the 
organophosphates  and  the  N-methyl 
carbamates. 

The  Agency  has  some  information 
indicating  that  48-hour  reentry  intervals 
would  have  a  significant  economic 
impact  on  greenhouse  sites,  whereas  24- 
hour  reentry  intervals  would  have  very 
minor  economic  impact.  The  first-year, 
nonincremental  cost  (including  costs 
already  incurred)  of  the  reentry 
provisions  in  the  Agency's  proposal  for 
greenhouse  sites  is  estimated  to  be  $27.5 
million  ($157  per  worker,  $2,115  per 
establishment).  While  significant  impact 
from  generic  reentry  intervals  is  more 
likely  in  greenhouses  than  on  farms,  due 
to  the  indoor,  closely  spaced  nature  of 
growing  areas  and  frequent  pesticide 
use,  the  Agency  seeks  more  particular 
information  on  greenhouse  pesticide  use 
which  would  bear  on  the  question  of  the 
impact  of  the  proposed  reentry  intervals. 
Specifically,  such  information  would 
concern  which  pesticides  with  specific 
reentry  intervals  either  existing  or 
established  by  this  proposal)  are  needed 
for  management  of  which  pests  on 
which  crops  at  the  same  time  that  hand 
labor  activities  (weeding,  harvesting, 
etc.)  are  required  on  that  crop  or  in 
nearby  areas  of  the  greenhouse;  the  type 
and  frequency  of  the  necessary  reentry 
to  the  treated  areas;  whether  alternative 
pesHrides  without  reenty  intervals  are 
available;  and  in  what  ways  production 
practices  would  have  to  be  altered. 
Comment  is  speciflcally  requested  on 
the  cost  of  the  proposed  reentry 


intervals  for  greenhouse  establishment, 
including  the  cost  of  any  alternative 
production  practices  that  may  be 
necessary. 

The  Agency  invites  comments  on  the 
proposed  approach  and  the  options 
described  above. 

(iv)  Whether  reentry  intervals  should 
apply  only  to  crops  requiring  hand  labor 
tasks.  Under  present  Agency  reentry 
policy,  the  establishment  of  interim 
reentry  intervals  has  generally  been 
limited  to  those  crops  which  require 
workers  to  perform  "hand  labor 
operations,"  defined  in  PR  Notice  83-2 
as  tasks  involving  "substantial  contact 
with  treated  surfaces."  However, 
contact  with  treated  surfaces  may  result 
from  tasks  which  are  not  traditionally 
considered  hand  labor  practices  and  yet 
which  are  common  to  virtually  all  forms 
of  agricultural  production.  The  Agency 
has  considered  whether  such  tasks  merit 
reentry  protection. 

Agricultural  workers  may  contact 
treated  surfaces  through  such  common 
practices  as  IPM  scouting,  walking 
through  a  crop  production  area  to  reach 
work  sites,  and  using  areas  near  work 
sites  for  aeals,  rest  breaks,  and  using 
the  toilet.  Children  accompanying  the 
workers  may  contact  treated  surfaces 
when  using  treated  areas  as  play  areas. 
Depending  on  the  pesticide  applied,  time 
of  entry,  nature  of  the  activity  and  other 
conditions,  adverse  effects  on  workers 
or  their  children  may  result  from  such 
activities.  Contact  with  small  amounts 
of  highly  toxic  pesticides  can  result  in 
worker  poisoning.  Environmental 
conditions  may  significantly  increase 
exposure  and  rate  of  absorption  into  the 
body.  Residues  wet  from  their  diluent  or 
from  dew  or  rain  may  penetrate 
nonchemical  resistant  clothing  and  be 
deposited  on  the  skin.  Wet  clinging 
clothing  may  increase  dermal 
penetration  by  increasing  surface  area 
contact  with  residues. 

The  Agency  has  determined  that 
contact  with  treated  surfaces  from  early 
reentry  activities,  other  than  hand  labor 
tasks,  may  result  in  adverse  effects  on 
workers,  and  proposes  that  interim 
reentry  intervals  apply  to  all  reentry 
activities  on  all  agricidtwal  plants, 
regardless  of  the  nature  of  traditional 
worker  activities  associated  with 
particular  agricultural  plants. 

(v)  Existing  reentry  intervals.  Reentry 
intervals  currently  exist  for  51  active 
ingredients,  including  twelve  intervals 
established  by  the  present  Part  170. 
Some  of  these  intervals  are  "pennanenf* 
(based  on  adequate  Part  158  reentry 
data  or  a  waiver  of  data  submission), 
while  others  are  interim  (not  based  on 
adequate  data;  data  submission 
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generally  required).  While  the  Agency 
does  not  propose  any  change  to  the  Part 
158  process  for  establishing 
"permanent"  reentry  intervals,  this 
proposal  represents  a  change  in  current 
Agency  policy  for  setting  interim 
intervals.  Hence,  certain  of  the  existing 
interim  intervals  would  no  longer 
provide  adequate  interim  protection  for 
agricultural  workers. 

The  Agency  proposes  that  the  interim 
reentry  intervals  in  this  proposal 
supersede  existing  reentry  intervals 
established  by  the  Agency,  except  in  the 
following  cases:  (1)  Where  the  existing 
interval  was  established  on  the  basis  of 
adequate  Part  158  data  (§  156.210(d)):  (2) 
where  the  existing  interval  is  longer 
than  the  interval  calculated  according  to 
the  criteria  of  this  Part  (5  156.210(e)(1)): 
or  (3)  where  Part  158  reentry  data  have 
been  required  by  the  Agency  and 
flagged  for  expedited  review 
(§  156.210(e)(1)).  This  proposal  would 
retain  all  "permanent"  intervals,  as  well 
as  those  longer  interim  intervals 
generally  established  on  the  basis  of 
chronic  toxicity  or  other  unique 
exposure  hazards.  It  would  also  allow 
those  registrants  currently  generating 
reentry  data  for  which  the  Agency 
intends  to  expedite  its  review  to 
continue  to  rely  on  the  existing  interval. 

(vi)  Toxicity  data.  The  acute  toxicity 
data  necessary  to  ascertain  the  toxicity 
category  of  the  technical  grade  of  the 
active  ingredient(s),  which  would  in  turn 
be  used  to  determine  as  interim  reentry 
interval  for  an  individual  product,  are 
readily  available  for  many  agricultural 
pesticides  covered  by  this  Part.  The 
Agency  has  many  of  these  data  on  file, 
and  registrants  or  registered  technicals 
should  also  possess  such  data. 

The  Agency  considered  merely 
providing  acute  toxicity  criteria  in  Part 
156  and  allowing  registrants  to 
determine  the  interval  applicable  to 
their  products.  However,  data  on  active 
ingredient  toxicity  may  be  accessible 
only  with  difficulty  to  those  end-use 
product  formulators  who  are  not 
registrants  of  the  technical  products 
they  use.  The  Agency  also  considered 
basing  reentry  intervals  on  formulated 
product  toxicity  in  order  to  facilitate 
determination  of  intervals  by 
registrants,  but  rejected  this  approach  as 
inconsistent  with  its  own  toxicological 
assessment  of  reentry  hazards. 

The  Agency  proposes  instead  to 
attempt  to  develop  a  list  of  active 
ingredients  used  on  agricultural  sites 
and  their  corresponding  interim  reentry 
intervals,  determined  according  to  the 
criteria  enumerated  in  this  proposal. 
Such  a  list  would  be  made  available  to 
registrants  to  serve  as  a  guide  in 
determining  applicable  reentry  Intervals. 


Availability  of  a  list  would  {p«atly 
facilitate  consistent  reentry  interval 
determination  by  registrants  and  the 
Agency.  The  list  would  also  include 
those  active  ingredients  with  existing 
intervals  and  any  revision  to  the 
existing  interval. 

(vii)  Modification.  The  Agency 
proposes  to  consider  modification  of  the 
interim  reentry  intervals  in  this  proposal 
on  a  case-by-case  basis  under  certain 
circumstances. 

The  Agency  recognizes  that  certain 
products  which  are  highly  toxic  in 
concentrated  form,  but  which  are  used 
with  very  low  application  rates,  may  not 
present  a  reentry  hazard  because  their 
exposure  potential  for  workers  is  very 
low.  Certain  formulations  are  designed 
to  be  applied  at  rates  of  a  few  ounces 
per  acre.  Other  aspects  of  the  pesticide 
product  and  its  use  may  also  affect  the 
appropriate  interval  length  or  even  the 
need  for  a  specific  interval.  These 
aspects  may  include  use  patterns  which 
make  penetration  into  the  human  system 
unlikely,  and  properties  which  bind  the 
residue  to  the  treated  surface  or 
otherwise  prevent  the  residue  from 
transferring  to  humans. 

The  Agency  also  recognizes  that 
particular  reentry  intervals  may  not  be 
sufficiently  protective  of  workers  for 
speciflc  pesticide  products,  pesticide 
uses,  or  worker  exposure  scenarios. 
Established  reentry  intervals  may  not  be 
long  enough,  for  example,  when  skin 
sensitivity  and  other  nonquantifiable 
effects  are  observed. 

Under  proposed  §  156.210(g), 
registrants  and  other  persons  could 
submit  data  demonstrating  that 
exposure  levels  resulting  from  the 
application  of  a  pesticide  product 
warrant  a  shorter  or  longer  reentry 
interval.  Data  may  be  in  accordance 
with  Part  158  requirements  and  Subpart 
K  of  the  Pesticide  Assessment 
Guidelines,  or  may  be  other  data 
enabling  the  Agency  to  make  a 
determination  of  potential  risk  to 
workers  from  use  of  the  product.  Such 
data  would  be  used  to  evaluate  a 
proposal  to  modify  a  specific  reentry 
interval,  but  it  is  unlikely  that  the 
Agency  would  eliminate  the  "minimum" 
reentry  interval  for  a  product. 

The  Agency  would  also  consider 
modification  of  interim  reentry  intervals 
under  proposed  §  156.210(f).  whereby 
the  Agency  would  reevaluate  the  reentry 
interval  estabhshed  for  any  pesticide 
entering  Special  Review  for  human 
health  effects.  The  Agency  wall  evaluate 
the  reentry  interval  at  the  beginning  of 
any  Special  Review  in  light  of  all 
available  data,  which  will  enable  a  more 
pesticide-specific  reentry  interval  to  be 
set. 


3.  Olher  reentry  restrictions— a.  Basic 
requirement  EPA  proposes  to  clarify  the 
language  of  the  present  Part  170 
concerning  reentry  restrictions,  but  does 
not  intend  to  alter  the  basic 
requirements  it  sets  forth.  No  worker 
may  reenter  a  treated  area  during  a 
reentry  interval,  unless  the  worker  is 
wearing  appropriate  PPE  and  has 
receive^d  other  appropriate  protections, 
or  unless  the  worker  is  performing  tasks 
that  do  not  involve  contact  with 
pesticide-treated  surfaces.  EPA 
proposes  similar  language  for  farm, 
forest,  nursery  and  greenhouse  reentry 
in  this  regard  [%%  170.48. 170.56, 170.66). 
b.  Early  reentry  without  contact  with 
treated  surfaces.  The  present  Part  170 
allows  workers  to  reenter  a  treated  area 
without  protective  clothing  before  the 
expiration  of  the  reentry  interval  if  they 
are  performing  tasks  which  are  not  hand 
labor  tasks.  PR  Notice  83-2. 
implementing  the  present  Part  170,  listed 
those  food  and  feed  crops  which  were 
determined  by  the  Agency  to  use  hand 
labor  tasks,  including:  Recognized  crop 
production  activities  as  harvesting, 
detasseling,  thinning,  weeding,  topping, 
planting,  sucker  removal,  pnming, 
disbudding,  and  roguing.  California. 
Texas  and  North  Carolina  regulations 
permit  reentry  without  protective 
clothing  if  there  is  no  "substantial  and 
prolonged  contact"  with  treated 
surfaces. 

The  Agency  beUeves  that  tasks  such 
as  scouting  and  working  with  irrigation 
equipment  which  are  not  ordinarily 
considered  to  be  "hand  labor  tasks"  but 
which  are  common  to  virtually  all  types 
of  agricultural  production,  may  result  in 
substantial  contact  with  treated  surfaces 
and  adverse  effects  on  workers. 
Therefore,  the  Agency  proposes  to  allow 
eariy  reentry  into  pesticide-treated 
areas  without  appropriate  protective 
measures  only  when  there  will  be  no 
contact  with  pesticide-treated  surfaces 
(§  170.46(a)(1)). 

Immediately  after  application  and 
until  pesticide  sprays  and  dusts  have 
settled,  pesticide  residues  would  be  in 
the  air  and  would  contact  entering 
workers  under  most  circumstances.  An 
example  of  permissible  reentry  at  this 
time  without  protective  measures  would 
be  activities  performed  while  in 
enclosed  vehicles.  After  sprays  and 
dusts  have  settled,  eariy  reentry 
activities  would  be  permitted  without 
the  use  of  PPE  depending  on  where  the 
pesticide  residues  were  located.  If  soil 
incorporation  were  the  application 
technique,  any  activity  which  did  not 
involve  worker  contact  with  the  soil 
subsurface  would  be  allowed,  whereas 
hand  hoeing,  planting,  transplanting. 
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weeding,  tfiinnhig,  and  harvesting  of 
root  crops  would  not  be  permissible. 
When  the  application  is  to  the  soil  or 
planting  media  surface,  or  if  the 
agricultural  plant  is  very  short  (less  than 
a  few  inches  tall),  workers  walking 
through  the  area  or  performing  activities 
which  do  not  involve  hand  contact  with 
the  soil,  planting  media,  or  plant  can 
avoid  contact  with  the  residue  by 
wearing  chemical-resistant  boots,  shoe 
coverings,  or  shoes. 

Workers  in  vehicles  such  as  tractors, 
which  place  them  away  from  the 
pesticide  residues,  would  be  allowed 
unprotected  reentry  after  sprajrs  and 
dusts  have  settled.  However,  if  the  crop 
is  tall  and  dense  and  could  brush 
against  the  vehicle  operator,  or  if  trees 
or  other  tall  plants  might  drop  pesticide 
fesidaes  on  the  operator  from  ovcriiead, 
then  protective  measures  would  be 
required. 

La  greenhouses  and  nurseries, 
unprotected  reentry  to  walk  between 
bencfaee  and  to  p^Fbnn  tasks  at 
adioining  benches  or  even  on  adioining 
plants  would  be  penniaaible  as  soon  as 
pesticide  sprays  and  dusta  have  settled 
or  pesticide  vapors  have  dispersed.  At 
Uiat  time  the  specific  reentry  interval 
(prohibiting  unprotected  contact  for  a 
period  of  hours  at  daya)  would  apply  to 
the  plant(a)  or  planting  media  to  whkfa 
the  pesticide  appbcation  was  directed. 

c.  Early  reentiy  with  contact  with 
treated  surftxes.  Cabfomia  considers 
that  wearing  PPE  for  long  periods  of 
time  in  cond^ons  which  are  commonly 
hot  and  humid  is  impractical  and  often 
results  in  the  workers  removing  the  PPE. 
California  therefore  prohibits  reentry  to 
perform  tasks  involving  substantial  and 
prolonged  contact  with  treated  surfaces 
until  the  reentry  interval  has  expired. 
EPA  has  concluded  that  n^ny  situations 
arise  during  the  production  of 
agricultural  plants  which  require  worker 
reentry  into  pesticide-treated  areas 
before  the  expiration  of  the  reentry 
interval  particularly  when  the  reentry 
interval  extends  longer  than  24  hours, 
and  therefore  proposes  to  permit  such 
early  reentry  (§  170.46(a)(2)).  However, 
the  Agency  proposes  to  impose  certain 
conditions  on  early  reentry  to  ensure 
that  early  reentry  workers  are 
adequately  protected. 

Before  sprays  have  dried,  dusts  have 
settled,  or  vapors  have  dispersed, 
conditions  are  essentially  similar  to 
application  conditions.  Even  when 
wearing  PPE.  hand  laborers  reentering 
during  diis  time  for  a  typical  8  to  10  hour 
work  day  will  encounter  prolonged  and 
substantial  contact  with  pesticides  that 
may  constitute  an  unacceptable  level  of 
exposure.  Therefore,  the  Agency  is 
proposing  to  prohibit  entirely  reentry  to 


perform  hand  labor  tasks  such  as 
weeding  or  harvesting  before  sprays 
have  dried,  dusts  have  settled,  or  vapors 
have  dispersed  (§  170.40(b)).  Short-term 
application,  irrigation,  or  emergency 
crop  management  practices  are 
allowable  because  these  activities 
involve  less  contact  with  treated 
surfaces.  These  may  include:  Traversing 
the  area;  IPM  scouting;  minor 
adjustments  to,  repairing  of,  or  turning 
on  and  off  irrigation  or  application 
equipment;  actions  to  prevent  crop  loss 
from  frost,  wind,  or  other  weather 
damage;  and  checking  for  appropriate 
pesticide  dispersal  and  distribution 
patterns.  These  short-term  tasks  are 
permitted  only  if  certain  protective 
measures  are  taken  ({  170.46(a)(2)  (i) 
throu^  (v),  discussed  below). 

After  sprays  have  dried,  dusts  have 
settled,  or  vapors  have  dispersed, 
worker  reentry  to  perform  any  tasks 
(hand  labor  or  other)  in  an  area  tfiat  is 
still  under  a  specific  interval  would  be 
permissible  if  the  same  protective 
measures  are  taken  (f  170.46(a)(2)  (i) 
through  (v)). 

The  Agency  considers  the  risk  of 
exposure  for  early  reentry  workers, 
whether  entering  before  or  after 
expiration  of  the  minimum  reentry 
interval,  to  be  comparable  to  the  risk  for 
pesticide  bafldlers.  In  some  instances, 
early  reentry  woAers  may  receive 
greater  exposure  than  that  encountered 
by  an  applicator  of  the  pesticide.  e.g., 
where  foKage  is  drenched  or  where  a 
diluent  has  evaporated.  The  Agency 
proposes  to  require  that  eariy  reentry 
workers  receive  protections  similar  to 
those  required  for  handlers 
(§  170.46(a)(2)  (i)  throu^  (v)).  They  must 
be  provided  with  the  same  PPE,  training, 
and  decontamination  facilities,  with  the 
exception  of  workers  entering  after  the 
minimum  reentry  interval,  for  whom 
different  PPE  requirements  apply  (see 
unit  III.H.2.b.  above  for  further 
discussion). 

The  Agency  anticipates  that 
agricultural  producers  will  sekkmi 
require  woricers  to  reenter  treated  areas 
before  the  reentry  interval  has  expired, 
because  of  the  increased  risk  to  the 
workers;  the  cost  of  providing  personal 
protective  equipment,  decontamination 
water,  and  training;  and  the  problems 
related  to  heat-induced  illnesses.  Since 
most  agricultural  management  practices 
can  be  carried  out  after  the  reentry 
interval  expires,  few  woikers  wiU  need 
these  protective  measures. 

d.  Reentry  after  the  expiration  of  the 
reentry  interval  When  prodoct-specific 
reentry  intervals  are  established  by  the 
Agency  after  review  of  Part  158  reentry 
data,  those  reentry  intervals  are  usually 
based  on  a  no-observable-effect  level 


(NC«L),  such  that  PPE  and  other 
protective  measures  are  not  necessary 
after  the  reentry  interval  has  lapsed. 
Similariy,  EPA  beKeves  the  proposed 
interim  reentry  intervals  are  of  sufficient 
length  to  allow  workers  to  reenter  the 
pesticide-treated  area  without  protective 
clothing  after  the  interval  has  expired. 
No  pre  requirements  or  other  protective 
measures  are  proposed  for  workers 
reentering  after  expiration  of  the  reentry 
interval,  other  than  the  availability  of 
water  for  routine  decontamination 
(9  170.38). 

e.  Multiple  reentry  inten'ols.  If  two  or 
more  pesticide  products  are  applied  in 
combination  the  Agency  proposes  to 
require  that  the  longest  of  the  applicable 
reentry  intervals  be  observed 

(5  170.46(c)).  The  Agency  considered  a 
requirement  such  as  is  found  in 
California,  whereby  in  case  of  multiple 
applications  the  reentry  interval  is 
increased  by  50  percent  of  the  longest  of 
the  applicable  intervals.  This 
requirement  is  apparently  based  on  the 
possibility  of  increased  toxicity  due  to 
synergistic  effects.  The  Agency  is  not 
aware  of  synergistic  effects  of  pesticide 
combinations  that  would  justify  such  a 
requirement  and  does  not  propose  a 
similar  requirement 

Under  normal  drcumstances,  sprays 
will  have  dried,  dusts  wiQ  have  settled, 
or  vapors  will  have  dispersed  long 
before  any  additional  specific  reentry 
interval  has  expired.  However,  in 
special  circumstances  of  high  humidity, 
extremely  dense  crop  stanck,  or  oil 
formulations,  the  pesticide  sprays  may 
not  have  dried  before  the  specific 
reentry  interval  expires.  The  Agency 
intends  that  the  reentry-restricted  period 
extend  until  both  the  specific  (period 
hsted  in  the  product  label)  and  the 
minimum  (until  sprays  have  dried,  dusts 
have  settled,  and  vapors  have 
dispersed)  reentry  intervals  have 
expired,  and  has  made  this  explicit  in 
this  proposal  (i  170.46(c)). 

f.  Greeahoutes.  GreeiUiouses  present 
an  exposure  scenario  where  activities  of 
many  workers  may  occur  in  quite  close 
prooumity.  At  the  same  time,  the  volume 
and  direction  of  air  movement  can 
usually  be  controlled  by  meant  of 
ventilation  during  and  after  application 
of  pesticides,  unlike  in  outdoor  exposure 
situations.  Tlie  Agency  has  attempted  to 
provide  for  access  to  nontreated  areas 
in  greenhouses  as  soon  as  can  be  safely 
accomplished  following  application. 
EPA  proposes  to  accomplish  this  by 
defining  "reentry-restricted  areas"  on 
the  basis  of  particular  appbcation 
techniques  and  pesticide  formulations 
used  in  greenhouses  (}  170.66(b)).  The 
Agency  is  proposing  three  types  of 
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"reentry  restricted  areas":  (1)  Where 
fumigants  are  used;  (2)  when 
applications  are  "bench-directed";  or  (3) 
when  applications  are  "plant-directed". 

The  use  of  fumigants  (pesticides  in  a 
gaseous  state)  in  greenhouses  is 
widespread  because  they  offer  a  method 
of  controlling  virtually  all  of  the  insect 
and  mite  pests  in  one  application. 
Fumigants  are  applied  so  as  to  totally 
fill  the  enclosed  space.  The  Agency 
proposes  to  restrict  reentry  to  the  entire 
greenhouse,  regardless  of  where  the 
fumigant  is  released  within  the 
structure,  until  all  fumigant  vapors  have 
dispersed  (S  170.66(b)(1)),  and  has 
defined  ventilation  criteria  for 
determining  safe  dispersal  times  based 
on  the  few  data  that  exist  in  this  area 
(Waldron.  102).  While  the  Agency  is 
aware  that  such  structures  vary  widely 
in  ventilation  capacity  and  techniques, 
the  Agency  has  defined  dispersal  times 
in  terms  of  two  principal  methods  of 
ventilation,  mechanical  (fans)  and 
passive  (windows  and  doors).  The 
Agency  has  also  taken  into  account  the 
common  greenhouse  practice  of 
fumigation  at  the  end  of  the  work  day 
followed  by  slow  vapor  dispersal 
overnight;  in  this  case  less  ventilation  is 
required  the  following  day,  whether 
mechanical  or  passive.  If  no  mechanical 
or  passive  ventilation  is  used,  as  would 
be  the  case,  for  example,  when  cold 
outside  air  would  injure  plants  inside 
the  greenhouse,  then  a  mimimum  vapor 
dispersal  period  of  24  hours  following 
fumigation  must  be  observed  before 
unprotected  reentry  is  allowed.  Finally, 
if  the  fumigant  product  label  indicates  a 
Permissible  Exposure  Level  (PEL), 
compliance  with  the  PEL  by  measuring 
pesticide  vapor  levels  would  meet  the 
vapor  dispersal  requirement. 

Airborne  pesticides  other  than 
fumigants,  such  as  aerosols,  fogs,  smoke 
bombs,  and  thermal  fogs  are  used  in 
greenhouses.  These  products  move 
through  the  air  and  disperse  evenly 
throughout  an  enclosed  area.  However, 
unlike  fumigants,  which  dissipate 
entirely  in  tfie  air,  these  applications 
leave  residues  on  plant  and  soil  surfaces 
which  may  be  a  reentry  hazard  to 
workers.  Therefore,  as  with  fumigants, 
the  Agency  proposes  that  the  reentry- 
restricted  area  be  the  entire  enclosed 
area  (5  170.66(b)(2)).  Unlike  fumigants,  if 
these  pesticides  have  a  reentry  interval 
listed  on  the  pesticide  label  requiring  a 
longer  reentry  restriction  than  "until 
vapors  have  dispersed",  it  must  be 
observed. 

Other  applications  in  greenhouses 
may  involve  soil-incorporation  or 
application  to  the  soil  or  base  of  plants, 
using  low  pressure  and  coarse  spray 


droplets.  These  applications  tend  to 
remain  in  the  area  to  which  they  are 
directed  and  usually  present  a  low 
hazard  to  workers  at  nearby  benches  or 
walkways.  The  Agency  proposes  a 
reentry-restricted  area  for  such  "soil- 
directed"  application  limited  to  the 
bench  or  area  to  which  the  pesticide  is 
directed  (S  170.66(b)(3)).  However,  if  the 
pesticide  labeling  requires  the  use  of  a 
respirator  for  ground  applicators  of  the 
pesticide,  then  the  pesticide  is  toxic  by 
the  inhalation  route  of  entry  and  often 
highly  volatile.  Workers  nearby  may  be 
at  risk  if  the  vapors  move  off  the  target 
area.  Therefore,  these  pesticides,  even  if 
they  meet  the  other  criteria  for  "soil- 
directed"  applications,  must  meet 
reentry  requirements  for  the  "plant- 
directed"  category. 

All  other  applications  in  greenhouses 
are  categorized  as  "plant-directed" 
applications.  These  are  usually  spray  or 
dust  applications.  These  pesticide 
applications  tend  to  move  off-taiget 
during  application  and  may  pose  a 
hazard  to  workers  at  nearby  benches  or 
walkways;  however,  they  do  not 
necessitate  vacating  unprotected 
woikers  fit>m  an  entire  greenhouse, 
which  may  cover  an  area  of  an  acre  of 
more.  The  Agency  proposes  two  options 
by  which  unprotected  workers  can  be 
protected  without  vacating  the  entire 
greenhouse:  (1)  A  nonporous 
subenclosure,  such  as  a  curtain  system, 
can  be  formed  around  the  area  to  be 
treated  and  left  in  place  until  tiie  sprays 
or  dusts  have  settled;  or  (2)  the 
ventilation  can  be  turned  off  during 
application  and  until  the  pesticide 
sprays  or  dusts  have  settied 
(§  170.66(b)(4)).  In  the  first  case  the 
reentry-restricted  area  is  the  pesticide- 
treated  area;  in  the  second  case  it  is  an 
area  25  feet  in  all  directions  bom  the 
border  of  the  treated  area.  With  little  air 
movement,  airborne  spray  and 
particulate  matter  will  not  drift  far  from 
the  application  site. 

When  "plant-directed"  application 
techniques  are  used,  the  reentry- 
restricted  area  would  be  larger  than  the 
treated  area  due  to  concern  over 
airborne  particulates  and  spray  drift 
posing  an  inhalation  hazard  to  nearby 
workers.  After  sprays  or  dusts  have 
settled,  the  inhalation  hazard  from  drift 
is  removed.  Between  the  time  when  the 
pesticide  sprays  or  dusts  have  settled 
and  the  end  of  the  specific  reentry 
interval  (if  any  exists  for  that  pesticide), 
the  reentry-restricted  area  would  consist 
of  the  treated  area  only.  Unprotected 
workers  can  resume  work  at  nearby 
benches  or  use  walkways  between 
benches. 


g.  Nurseries.  The  Agency  proposes 
that  reentry  in  nurseries  be  governed  in 
a  manner  similar  to  reentry  in 
greenhouses,  with  certain  exceptions 
(5  170.56(b)).  Nurseries  generally  are  not 
able  to  control  drift  hazards  through 
control  of  ventilation  and  partitioning. 
While  adequate  data  on  pesticide  drift 
during  application  in  nurseries  are 
lacking,  the  Agency  believes  that 
pesticide  drift  during  application 
represents  a  significant  hazard  to 
nearby  nursery  workers.  This  is  due  to 
production  areas  which  are  closely 
spaced,  and  often  of  small  even  single- 
plant,  size. 

The  Agency  therefore  proposes  to 
establish  reentry-restricted  areas  in 
nurseries  as  in  greenhouse*,  determined 
by  the  method  of  application.  For  soil- 
directed  applications  the  reentry- 
restricted  area  would  be  the  pesticide- 
treated  area,  except  for  inhaUtion 
hazard  pesticides.  For  "downwcuxl- 
directed"  (as  defined)  applications  the 
restricted  area  would  extend  10  feet  on 
all  sides  and  25  feet  downwind.  For  all 
other  applications,  including  aerial 
hij^-IHessure.  and  "upward-directed" 
application,  the  restricted  area  would 
include  any  areas  outside  the  treated 
area  that  are  moistened  or  dusted  under 
the  particular  conditions  of  application. 
The  Agency  believes  such  reentry- 
restricted  areas  are  a  reasonable 
approach  to  reducing  drift  hazards  in 
nurseries. 

/.  Decontamination 

1.  Proposal  and  rationale.  The  Agency 
proposes  that  workers  be  provided  with 
water,  soap,  and  single-use  towels  for 
purposes  of  decontamination  after 
exposure  to  pesticides  or  pesticide 
residues  (§§  170.18  and  170.38).  The 
Agency  believes  that  the  proposed 
decontamination  provisions  would 
reduce  the  incidence  of  eye  injuries  and 
skin  irritation  in  workers,  as  well  as 
reducing  the  risk  of  chronic  effects  from 
routine  exposure  to  pesticides. 

Workers  entering  pesticide-treated 
areas  after  reentry  intervals  have 
expired  may  be  routinely  exposed  to 
pesticide  residues.  Exposure  is  primarily 
dermal,  but  may  be  oral  or  ocular 
through  hand-to-mouth  and  hand-to-eye 
transfer.  Acute  pesticide  poisioning  risk 
under  these  circumstances  is  generally 
expected  to  be  low:  however,  routine 
occupational  exposure  to  low  levels  of 
dislodgeable  residues  may  present 
significant  chronic  risks  to  woricers. 

Handling  and  early  reentry  activities 
present  a  much  higher  risk  of  accidental 
exposure  and  acute  injury  than  does 
entry  into  treated  areas  only  after  the 
reentry  interval  has  expired.  The 
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Agency  has  identified  two  tyfie*  of 
emei^gency  eiqKMiire  Kenariot  which 
are  applicable  during  handling  and  early 
reentry  tasks:  Eye  contaminatioo  and 
whole-body  contamination.  Accidental 
eye  contact  with  a  pesticide  with  high 
eye  irritation  potential  may  result  in  eye 
damage.  Large  spills  of  the  pesticide 
being  mixed  or  loaded  may  contaminate 
much  of  the  body,  and  flairs  may  be 
directly  sprayed  during  application. 
There  is  also  potential  for  ImH  spots"  in 
fields  flowing  application  whidi  would 
expose  eariy  reentry  woricers  to  higher 
concentrations  of  rcsidnes  than  would 
otherwise  be  expected. 

Washing  is  a  generally  accepted 
practice  for  reducing  domal  exposure  to 
pesticides  and  pesticide  residues. 
Washing  before  eating,  drinking,  or 
using  tobacco  can  reduce  oral  exposure 
as  weU.  which  can  occnr  if  pesticide 
residues  are  transferred  from  hands  to 
mouth.  Washing  before  using  the  toilet 
is  also  important,  since  the  scrotal  akin 
abaoriw  pesticides  approximately  12 
times  more  efficient^  than  the  skin  of 
the  forearm. 

Immediate  fhishing  with  water  is  the 
commonly  accepted  emergency 
response  for  dinct  ejw  and  demal 
exposure  to  pesticides.  If  si^iificant 
dday  occurs,  permanent  eye  damage, 
severe  skin  irritation,  or  significant 
dermal  absorption  can  result.  The 
Agency  is  aware  of  at  least  one  iiutance 
in  which  washing  appeared  to  be 
lifesaving  (Hayes.  35).  Two  workers 
were  splashed  with  parathion.  One 
worker,  who  bathed  and  changed 
clothes,  showed  no  symptoms.  The  other 
worker,  iidio  did  not  bathe  or  change 
clothes,  died  in  less  than  24  hours. 

2.  When  required.  Water,  soap,  and 
single-use  towels  would  be  made 
available  during  any  work  activity 
where  there  is  potential  worker  contact 
with  concentrated  or  diluted  pesticides 
or  with  surfaces  that  have  been  treated 
with  pesticides,  including  duff,  soil, 
other  planting  media,  standing  water,  or 
agricultural  plants  diemselves.  For 
pesticide  handlers  and  early  reentry 
woricer*.  decontamination  provisions 
would  be  required  at  all  times  since 
these  activities  harbor  the  greatest 
potential  for  adverse  effects.  For 
persons  working  in  treated  areas  after 
the  reentry  intenral  has  expired,  the 
Agency  proposes  to  limit  the 
requirement  to  activities  in  areas  that 
have  been  treated  duriqg  die  current 
growing  season.  While  reentry  intervals 
are  establiahed  by  die  Agency  in  an 
attempt  to  limit  entry  when  adverse 
effects  are  most  Mkdy,  residues  of 
concern  have  been  known  to  persist 
long  after  such  Intervals  under  certain 


cbmatic  conditions.  For  example,  a 
recendy  reported  poisoning  incident  in 
California  occurred  following  worker 
reentry  at  leaat  90  days  after 
appbcation.  These  provisions  will 
ensure  that  field  workers  may  routinely 
wash  when  pesticides  are  being  used 
where  they  work,  jret  not  impose  a 
decontamination  requirement  where 
pesticides  are  never  used  or  have  only 
been  used  in  previous  years  or  growing 
seasons.  This  pn^HMsl  appears  to  strike 
a  reasonable  balance  between  the 
concern  for  dissqwtion  of  residues  and 
avoiding  needless  costs. 

3.  Water  quality.  The  Agency 
proposes  to  require  potable  water  for 
decontamination.  The  Occupational 
Safety  and  Health  Administration's 
Field  Sanitation  Standard  (29  CFR 
1028.110)  requires  potable  water  in  the 
fields  for  hand  laborers,  intended  not 
only  for  washing  but  also  for  drinking 
purposes.  Even  though  EPA's  proposed 
requirement  is  intended  to  provide 
water  only  for  washing,  in  practice  the 
water  may  be  used  by  workers  for 
drinking  as  well.  In  addition,  only 
"potable"  water  can  be  defined  in  such 
a  way  that  noncomphance  can  be 
cleariy  ascertained.  Potability  can  be 
determined  when  necessary  by  testing 
of  concentrations  of  specific 
contaminants.  Either  State  or  local 
drinking  water  standards  or  the  Federal 
interim  standards  (40  CFR  Part  141) 
would  be  acceptable  measiues  of 
potability. 

4.  Water  temperature.  The  Agency 
proposes  thst  water  be  provided  at  a 
temperature  diat  will  not  injure  the  eyes. 
Extreme  temperatures  may  infure  the 
eyes,  and  would  in  any  case  discourage 
worker  use,  rendering  the  provision 
ineffective.  The  Agency  also  considered 
two  other  options:  First  no  temperature 
requiremeni  wfddi  would  be  consistent 
with  the  OSHA  Fidd  Sanitation 
Standard;  second,  requiring  the  water  to 
be  within  a  specific  temperature  range, 
such  as  not  greater  than  100  or  less  than 
40  degrees  F.  Comment  is  solicited  on 
this  water  temperature  proposal. 

5.  Exception  for  short-term  exposure. 
The  Agency  considered  the  option  of  an 
exception  from  the  decontamination 
requirements  for  workers  who  are 
exposed  to  pesticides  for  less  than  three 
hours,  or  some  other  time  interval. 
Contamination  levels  may  increase  with 
time  of  exposure;  in  addition,  the  use  of 
a  three  hmir  exception  would  be 
couHisteiit  with  die  OSHA  Field 
Sanitation  Standard.  Comment  is 
solicited  on  this  option. 

6.  Water  quantity.  Water  most  be 
made  available  in  sufficient  quantities 
for  normal  hand  and  face  washing  by  all 


workers  using  the  water,  and  for 
emergency  wrihole-body  decontamination 
when  such  acddoital  exposure  is 
possible,  as  in  the  case  of  handlers  and 
eariy  reentry  workers.  The  Agency 
considered  requiring  minimum  starting 
volumes  of  water  bued  on  the  type  of 
work  activity  along  with  a 
replenishment  requirement  While  such 
specification  staadards  may  be  easier  to 
enforce,  actual  water  needs  are 
expected  to  vary  widely  with 
circumstances  sudi  as  weather  and 
number  of  workers.  The  Agency 
proposes  to  require  "an  adequate 
supply**  of  water,  allowing  flexibility 
according  to  the  particular 
drcumatances.  Any  available  supply  of 
potable  running  water  will  meet  the 
quantity  requirement  It  is  anticipated 
that  most  ffeenhousea,  many  nurseries, 
and  some  btms  and  forests  will  have 
running  water  available.  The  Agency 
aolidts  comment  on  this  water  quantity 
proposaL 

7.  Water  storage.  Water  tanks  can  be 
contaminated  doe  to  backflow  from  mix 
containais  and  appbcation  equipment 
during  mixing/loading.  Therefore,  this 
proposal  requires  separate  water 
sources  for  mixing  of  pesticides  and  for 
decontamination,  unless  die  water 
source  is  equipped  with  valves  to 
prevent  backflow  during  mixing 
operations,  or  unless  a  source  of  running 
water  is  used. 

8.  Water  hcotion.  The  Agency 
proposes  that  the  water  be  reasonably 
accessible  frvm  each  worker's  place  of 
work.  The  Agency  considered  requiring 
a  specific  maximum  distance  from  each 
worker  within  which  the  water  must  be 
located.  Such  an  approach  is  taken  by 
the  OSHA  Field  Sanitation  Standard. 
However,  the  Agency  believes  that 
"accessibihty"  will  vary  widely  with  the 
particular  eatabhshment  depending  on 
the  locatian  of  access  roads  by  which 
water  supplies  must  be  transported  and 
the  movement  of  workers  tbiou^  the 
fields.  The  Agency  intends  that  water  be 
located  as  near  to  workers  ss  is 
practicable  under  the  circumstances,  so 
that  workers  would  not  be  discouraged 
from  routine  washing  by  the  distance 
they  must  travel  to  the  facilities.  The 
water  may  not  be  located  within  a 
pesticide-treated  area  before  expiration 
of  its  reentry  intervsL  The  Agency 
solicits  comment  on  this  water  location 
proposaL 

9.  Eye  flushing.  The  Agency  proposes 
that  an  eye  flush  dispenser  be  provided 
during  handling  and  early  reentry 
situations  involving  a  pioduct  which  is  a 
{mtentially  significant  eye  irritant.  i.e.. 
Toxicity  Category  1  or  II  for  eye 
irritation,  signified  to  the  user  by  a 
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goggles  or  face  shield  requirement  on 
the  labeling  (f  170.18(c)).  The  dispenser 
would  be  immediately  available  for 
emergency  use.  eg.,  it  would  be  carried 
by  the  handler  on  his  person  or  vehide. 
Since  such  dispensers  deliver  a  slow, 
constant  streara  of  water,  the  quantity  of 
wat«'  need  not  be  laige  to  achieve 
adequate  flushing;  a  minimum  of  1  pint 
is  proposed.  The  United  States  Forest 
Service  has  a  similar  dispenser 
requirement  for  pesticide  applicators  in 
the  Southeastern  VS.  The  Agency 
solicits  comment  on  whether  the 
dispenser  needs  to  be  available  during 
all  activities  or  only  certain  ones, 
whether  each  worker  should  carry  a 
dispenser,  and  whether  carrying  a  one 
pint  dispenser  on  one's  person 
represents  a  health  hazard  from  possible 
heat  stress  due  to  the  extra  wei^t 

10.  Other  requirements.  For  efficient 
pesticide  removal,  the  surfactant 
qualities  of  soap  are  necessary  during 
washing.  Hie  agency  therefore  proposes 
to  require  that  soap  be  made  available 
The  Ag«wy  also  proposes  to  require 
sin^e-use  drying  materials,  sodi  ss 
paper  towels,  whieh  wodd  lessen  the 
likelihood  of  washed  hands  being 
reoontaminated  by  woricers  wiping  them 
on  their  ciothfaig.  However,  the  Agency 
has  received  comments  that  workers 
may  tend  to  inooafipletdy  wipe  off 
residues  with  the  towels  rather  than 
wadiing.  and  dMt  vigorous  rubbing 
could  cauae  an  abrasion  of  the  skin  and 
actually  increase  afaamption  of  pesticide 
residues. 

In  addition,  a  change  of  clean 
clothing,  such  as  a  "one  size  fits  all" 
coveraU,  would  be  available  at  each 
decontaminatian  location  for  handlers 
and  early  reentry  workers  for  use  if 
clothing  becomes  saturated  by  a  laige 
spili  or  direct  spraying.  This  would 
encourage  workers  whose  clothing  has 
beeo^tienetrated  by  a  pesticide  to 
remove  it  immediately  to  avoid  or  limit 
dermal  absorption. 

1 1.  Other  Federal  and  state  regulation 
related  to  the  proposed  decontamination 
requirements.  The  OSHA  Field 
Sanitation  Standard  inclndes 
requirements  for  water  for  ^ 
handwashing,  and  some  States  have 
created  requirements  of  this  type  which 
differ  slightly  from  the  OSHA  standard. 
While  such  general  sanitation 
requirements  would  provide  for 
adequate  pesticide  decontamination 
under  many  circumstances,  they  do  not 
cover  many  workers  the  Agency 
proposes  to  protect  nor  provide  for 
adequate  protection  from  certain 
hazards. 

For  example,  coverage  of  the  Field 
Sanitation  Standard  is  limited  to 
agricultural  establishments  where 


eleven  or  more  employees  are  engaged 
on  any  given  day  in  hand-labor 
operations  in  the  field.  However,  the 
Agency  believes  that  persons  wiio 
handle  pesticides,  as  well  as  workers  in 
greenhouses,  nurseries,  and  forests,  and 
on  smaH  ferms,  may  face  an 
unreasonable  risk  of  pesticide  exposure 
which  a  decontamination  water 
requirement  would  help  to  reduce.  BPA 
also  proposes  a  backflow  valve 
requirement  to  address  the  problem  of 
backsiphoning.  a  water  temperature 
requirement  to  preclude  eye  injuries, 
and  a  prohibition  on  locating  the  water 
within  a  pesticide  treated  area.  These 
requirements  are  not  found  in  OSHA's 
standard,  yet  the  Agency  believes  they 
are  necessary  to  reduce  the  risk  of 
specific  pesticide  hazards.  OSHA 
exempts  workers  who  are  in  the  field 
less  than  three  hours  fitim  its 
requirements,  whereas  the  Agency 
believes  that  significant  pesticide 
exposures  requiring  decontamination 
could  occur  during  this  time  Finally. 
OSHA  specifies  a  maximum  distaooe  of 
the  facilities  bom  the  worker's  place  of 
work.  EPA  believes  that  accessibility 
will  vary  by  geography  and  layout  of 
establishment  and  cannot  be  aniversally 
defined;  however,  a  location  within  the 
one  quarter  mile  OSHA  standard  woaid 
be  considered  reasonably  accessible  by 
EPA. 

Beyond  diese  difference,  EPA  has 
employed  die  regolatofy  wording  in 
OSHA's  standard  whenever  posnUe  to 
avoid  any  inference  on  dw  part  of 
responsible  parties  of  the  need  for 
duplicative  facilities.  While 
interpretation  of  die  Field  Sanitation 
Standard  dearly  rests  widi  OSHA  and 
the  courts,  the  Agency  believes  that  an 
employer  in  compliance  with  EPA's 
decontamination  requirements  would  to 
a  great  extent  be  assured  of  compliance 
with  OSHA's  handwashing 
requirements,  such  that  more  than  one 
facility  would  not  be  necessary. 

For  the  foregoing  reasons,  the  Agency 
believes  it  is  necessary  to  indude 
decontamination  requirements  in  this 
proposal  despite  some  overlap  with 
OSHA  and  state  regulations.  However, 
the  Agency  does  not  intend  to  preempt 
these  other  general  sanitation 
requirements  for  agricaltural  workers 
whose  purpose  and  provisions  may  be 
similar  to  those  in  this  proposaL  Toilet 
and  drinlcing  water  facilities  for 
agricultural  workers,  such  as  are 
contained  in  the  OSHA  standard,  are 
entirely  outside  of  the  purview  of  this 
proposal.  EPA  solicits  comment  on  any 
of  the  issues  raised  here. 


K.  Emergency  Duties 

1.  General.  Although  the  Agency 
believes  that  precautions  such  as 
reentry  restrictions.  PPE, 
decontamination  procedures,  and 
training  will  decrease  the  frequency  of 
acute  pestidde  poisoning  or  injury 
incidents,  medical  emeigeodes 
involving  agricultoral  workers  and 
handlers  may  still  arise  In  audi  cases 
prompt  medical  treatment  is  a  necessity 
to  mitigate  the  extent  and  intensity  of 
the  injury  or  poisoning.  Many 
agricultural  laborers  miffate  throughout 
die  year  and  may  not  be  familiar  with  a 
physidaa  or  treatment  center  in  each 
place  they  work.  EPA  proposes  dut  all 
workers  be  infonned  of  the  name 
address,  and  telephone  number  of  the 
nearest  physician,  c&dc  or  boepital 
eqoqiped  to  provide  medical  care  in  a 
pesticide  poisoning  or  iiqaiy  emergency. 
yrin  mftHUiation  wodd  be  required  to 
be  disfdayed  in  a  prominent  location  on 
the  agricdtural  establishment  at  all 
tiraes(8l7aS2(fMl)). 

2.  Emergency  transportation.  In  a 
pesticide  poisoniiig  or  hqury  emergency, 
the  victims  may  be  unable  to  transport 
themselves  to  die  nearest  medical 
facility  wiOi  private  or  public 
transportation.  EPA  proposes  that 
prompt  transportation  to  an  appropriate 
medical  facility  be  made  available  to 
workers  and  handlers  who  have  grounds 
to  suspect  pesticide  poisoning  or  iniuiy. 
or  when  a  pesticixle  exposure  has 
occurred  which  migbl  reasonably  be 
expected  to  result  in  pesticide  poisoning 
or  injury  (i  17a34(a)). 

3.  Eiaergeacy  in  format  ion.  In  a 
suspected  pestidde  poisoning  or  injury, 
efiiective  medical  care  can  be  provided 
only  through  a  coned  diagnosis  and 
prompt  administration  of  the 
appropriate  antidote  or  treatment  A 
doctor  must  know  the  name  of  the 
produd  or  active  ingredieot  to  which  the 
worker  or  handler  has  been  exposed. 
Information  can  then  be  located  about 
the  common  signs  and  symptoms  of 
pestidde  poisoning  or  in}ury  specific  to 
that  pestidde  diagnostic  procedures, 
and  appropriate  treatment  programs, 
induding  the  antidote  if  one  exists.  EPA 
proposes  that  in  an  emergeiicy,  workers 
and  handlers  be  provided,  if  available 
the  product  name,  registration  number, 
active  iagredient(s),  and  first  aid  or 
antklote  information  for  any  agricultural 
pesticide  prodnd  «diich  has  been  used 
on  the  property  (i  170.34(b)).  Pesticide 
users  must  likewise  provide  any  other 
available  information  relating  to 
pesticide  use  which  may  be  useful  for 
treatment.  This  information  would  be 
required  to  be  provided  to  workers  who 
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have  grounds  for  suspecting  pesticide 
poisoning  or  injury  to  themselves  or  to 
another  worker,  and  to  medical 
treatment  personnel,  upon  the  request  of 
those  persons.  EPA  believes  that  this 
information  normally  is  available  to 
pesticide  users  from  the  label  of  the 
product,  although  the  requirement  to 
provide  information  would  not 
specifically  require  that  the  user 
maintain  records  or  keep  pesticide 
labels  or  containers. 

L  ChoUnesterase  Monitoring 

1.  Proposal  and  rationale.  EPA 
proposes  testing  of  cholinesterase  levels 
in  commercial  pesticide  handlers  who 
are  exposed  to  Toxicity  Category  I  or  II 
organophosphate  pesticides  for  3 
consecutive  days  or  for  any  d  days  in  a 
21-year  period  (S 17020). 

Significant  or  prolonged  exposure  of 
workers  to  organophosphate  pesticides 
can  result  in  significant  cholinesterase 
inhibition,  leading  to  systemic  illness 
and  other  adverse  health  effects  (Maddy 
and  Edmiston,  54:  Coye.  14;  Morgan,  61: 
Hayes.  36).  A  worker's  cholinesterase 
level  may  dtop  below  a  safe  level 
because  of  excessive  exposure  due  to 
poor  work  practices  or  the  occurrence  of 
an  accident  (Coye  et  al.,  15).  A  variety  of 
biological  tests,  including  blood  and 
urinary  metabolite  testing,  can  be  used 
to  detect  an  individual's  pesticide 
exposiu^.  However,  many  of  these  tests 
are  relatively  difficiilt  and  expensive  to 
perform.  Measurement  of  the  level  of  the 
enzyme  cholinesterase  in  the  blood  has 
been  demonstrated  to  be  a  satisfactory 
biological  index  of  excessive 
organophosphate  exposure  (Coye.  14) 
and  is  widely  and  inexpensively  used 
for  this  purpose.  Cholinesterase 
monitoring  would  accomplish  a  twofold 
purpose:  (1)  It  would  detect  significant 
organophosphate  pesticide  exposure 
that  would  warrant  worker  removal 
from  exposure,  and  (2)  it  would  serve  as 
a  surveillance  mechanism  to  identify 
workplace  situations  which  require 
modification  to  minimize  exposure  to 
organophosphate  pesticides. 

California,  at  least  one  national  lawn- 
care  company,  and  at  least  two  major 
Florida  agricultural  producers  have  had 
cholinesterase  monitoring  programs  in 
operation  for  8  to  12  years.  Experts 
associated  with  these  programs  believe 
that  cholinesterase  monitoring  has  been 
successful  in  reducing  woriier  exposure 
to  pesticides  and  identifying  workplace 
situations  which  require  modification 
(Yeary,  110:  Maddy.  52;  Ames,  114). 
Some  commercial  applicator  firms  find 
cholinesterase  monitoring  an  effective 
means  for  improved  supervision  and 
education  of  employees  who  handle 
pesticides  and  as  a  result  employees  are 


less  likely  to  experience  adverse  effects 
from  exposure  (Yeary,  110:  Mengle,  58). 

Major  agricultural  producers  with 
cholinesterase  monitoring  programs 
have  reported  that  monitoring  of  their 
field  workers  and  handlers  has  been 
significant  from  a  profit  and  loss 
Standpoint.  They  claim  that  the  cost  of 
their  liability  insurance  premiums 
(purchasing  high  deductible  policies), 
plus  the  cost  of  their  payouts  for 
accidents  not  covered  by  insurance 
(deductible  not  reached),  plus  the  cost  of 
cholinesterase  monitoring,  is  less  than 
the  cost  of  the  liability  insurance  with 
low  deductible  policies. 

The  deficiencies  of  cholinesterase 
monitoring  as  a  regulatory  tool  include: 
(1)  Cholinesterase  depression  and  the 
symptoms  associated  with  it  can  also  be 
caused  by  illness  other  than 
organophosphate  poisoning,  and  by 
excessive  consumption  of  alcohol 
(Morgan,  61):  (2)  there  is  variability  in 
the  plasma  cholinesterase  tests  results: 
(3)  normal  cholinesterase  levels  vary 
markedly  among  individuals;  and  (4) 
there  is  variability  in  quality  control 
among  laboratories.  The  Agency 
believes  that  these  drawbacks  can  be 
overcome  if  appropriate  guidelines  are 
followed. 

2.  Woriters  to  be  monitored.  The 
Agency  considered  whether  to  include 
in  the  cholinesterase  monitoring 
provisions:  (1)  All  workers,  including 
field  workers,  (2)  pesticide  handlers 
only,  or  (3)  commercial  pesticide 
handlers  only.  The  Agency  proposes  to 
require  monitoring  of  commercial 
pesticide  handlers.  Pesticide  handlers 
are  at  greatest  risk  from  acute  effects  of 
organophosphate  pesticides  because 
they  are  exposed  to  cholinesterase- 
inhibiting  pesticides  themselves  rather 
than  their  residues.  Commercial 
handlers  tend  to  be  at  greater  risk  than 
private  handlers  due  to  greater 
frequency  of  handling  activities;  in 
addition,  cholinesterase  monitoring 
would  impose  significant  costs  on 
private  handlers.  EPA  anticipates  that 
reentry  intervals  will  significantly 
reduce  the  exposure  of  field  workers  to 
organophosphate  pesticides.  The 
Agiency  solicits  comment  on  the 
proposed  types  of  workers  to  be 
monitored,  including  whether  the 
requirement  should  be  extended  to 
private  handlers. 

3.  Pesticides  to  be  monitored.  The 
Agency  proposes  to  require 
cholinesterase  monitoring  based  on  a 
handler's  frequency  of  exposure  to 
Toxicity  Category  I  or  II 
organophosphate  pesticides.  While  it  is 
recognized  that  N-methyl  carbamate 
pesticides  can  also  depress 


cholinesterase  levels,  the  cholinesterase 
test  is  not  a  useful  indicator  in  this  case 
because  it  generally  shows  normal 
levels  writhin  a  few  minutes  or  hours 
after  carbamate  exposure  (Morgan,  61). 
This  is  due  to  the  relatively  rapid 
regeneration  of  cholinesterase  after  N- 
methyl  carbamate  exposure.  However, 
the  Agency  proposes  that  both  classes 
of  cholinesterase  inhibiting  pesticides  be 
labeled  so  that  users  would  be  aware  of 
possible  cholinesterase  inhibition  frolh 
their  use.  Such  labeling  could  be 
especially  important  if  the  worker's 
cholinesterase  levels  are  already 
depressed  from  earlier  exposure. 

The  Agency  is  aware  that  California 
has  undertaken  an  evaluation  of  its 
cholinesterase  monitoring  program 
(Ames  et  al.,  114).  It  indicated  among 
other  things  that  certain  pesticides, 
primarily  organophosphates  in  Toxicity 
Category  I.  may  cause  more  poisoning 
incidents  in  that  State  than  other 
pesticides.  The  Agency  considered 
whether  the  proposed  monitoring 
requirement  should  therefore  be  limited 
to  a  smaller  subset  of  pesticides.  It 
would  be  possible  basied  on  this  data  to 
identify  a  "top  5"  or  "top  10"  incident- 
causing  pesticides.  Alternatively,  the 
Agency  could  limit  the  exposure  trigger 
for  monitoring  to  organophosphates  in 
Toxicity  Category  I.  The  Agency  solicits 
comment  on  these  monitoring  options, 
and  any  available  data  on  incidents  of 
cholinesterase  inhibition  among 
pesticide  handlers. 

4.  Exposure  trigger.  States  and 
companies  have  set  different  exposure 
triggers  for  when  a  worker  must  receive 
cholinesterase  monitoring.  California 
requires  any  worker  exposed  for  30 
hours  in  a  i)-day  period  to  receive  such 
monitoring.  The  concern  with  this  hour- 
based  trigger  is  the  complexity  of 
determining  which  workers  need  to 
receive  cholinesterase  monitoring.  The 
Agency  selected  a  day-based  exposure 
trigger  (3  consecutive  days  or  any  6  days 
in  a  21 -day  period)  because  it  would  be 
relatively  easy  to  identify  workers  who 
meet  the  trigger.  Exposure  on  a  given 
day  is  intended  to  mean  exposure  for 
any  part  of  the  work  day.  TTiis  trigger 
excludes  handlers  receiving  less 
frequent  organophosphate  exposure 
because  cholinesterase  levels  regenerate 
at  a  rate  of  approximately  1  percent  per 
day  and  are  less  likely  to  reach 
dangerously  low  levels  with  less 
frequent  exposure  (Coye,  14).  The 
Agency  seeks  comment  on  whether  a 
more  sensitive  trigger  (with  fewer  days 
of  exposure)  would  be  more  appropriate 
in  identifying  persons  for  whom 
monitoring  would  be  usefuL 
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The  Agency  considered  the  option 
that  early  symptoms  of  exposure  should 
trigger  the  monitoring  requirements 
instead  of  a  day -based  trigger.  As 
another  option,  a  symptom-based  trigger 
may  be  useful  to  bring  individuals  into  a 
monitoring  program  who  are  not 
covered  by  the  day-based  trigger,  yet 
who  may  be  more  sensitive  to 
cholinesterase  inhibition  than  the 
average  person.  TTie  Agency  believes 
diat  the  usefulness  of  monitoring  is  as  a 
preventative  requirement.  A  symptom- 
based  trigger  would  necessarily  allow 
the  first  cholinesterase  inhibition  effects 
to  occur  in  the  hope  of  preventing  future, 
more  severe  effects.  Initial 
cholinesterase  inhibition  symptoms  are 
often  difficult  to  distinguish  firam  some 
other  common  illnesses.  The  Agency 
solicits  comment  on  the  difficulfy,  costs, 
and  advantages  of  both  day-based  and 
symptom-based  approaches. 

5.  Employer  respoasibilities  and 
benefits.  Responsibilify  for 
chobnesterase  monitoring  of  pesticide 
handlers  rests  specifically  witii  die 
employer  of  the  handler.  The  Agency 
proposes  to  require  the  employer  to 
contract  with  a  Hoensed  {diysidan  to 
provide  cholinesterase  monitoring 
services.  This  agreement  raust  provide 
that  the  physician  use  Agency  guidelines 
or  other  equivalent  standardized 
procedures.  The  agreement  must  also 
require  the  physician  to  notify  die 
employer  under  three  circumstances: 
When  the  handler's  cholinesterase  has 
decreased  to  a  level  of  concern,  so  that 
improvements  in  work  practices  are 
needed  to  reduce  organophosphate 
exposure  and  raise  cholinesterase 
levels;  when  dangerous  levels  have  been 
reached  that  warrant  immediate 
removal  fit)m  exposure;  and  when 
choUnesterase  has  regenerated  enough 
to  allow  the  handler  to  return  to  work 
involving  cholinesterase  inhibitor 
exposure.  This  proposal  would  require 
the  employer  to  follow  all 
recommendations  of  the  physician 
concerning  handler  monitoring, 
including  frequency  of  testing  and 
recommendations  for  removal  bom  and 
return  to  woHc  involving  cholinesterase 
inhibitor  exposure. 

In  order  for  the  persons  being 
monitored  to  understand  that  they  may 
have  been  over-exposed  to 
cholinesterase  inhibitors  and  that  they 
should  reduce  or  eliminate  exposure  in 
order  to  protect  themselves,  the  Agency 
proposes  that  the  employer  assure  that 
handlers  being  monitored  be  informed 
when  a  physician  has  recommended 
either  modifications  to  work  practices  or 
removal  bom  exposure  due  to  excessive 
cholinesterase  inhibition.  This 


information  would  permit  such  handlers 
to  protect  themselves  form  further 
exposure,  both  on  the  job  at  which  they 
are  monitored  and  at  other  times. 

The  Agency  proposes  that  employers 
of  commercial  pesticide  handlers 
maintain  a  record  of  any  monitoring 
agreement,  as  well  as  exposure  records 
for  all  employees  who  handle 
organophosphate  pesticides  with  the 
signal  word  DANGER  or  WARNING  on 
the  label,  including  the  date  of  hnnHtmg 
and  name  of  the  pesticide  handled 
(S  170.20(c)).  Tliese  records  would  be 
used  for  enforcement  purposes  to 
determine  if  the  employer  has  a 
mechanism  for  cholinesterase 
monitoring  of  employees  in  place,  and  if 
employees  handle  organophosphate 
pesticides  frequently  enough  to  require 
monitoring. 

Based  on  information  provided  by 
state  enforcement  officials,  S*A  expects 
that  most  commercial  handler  employers 
can  readily  identify  dieir  workers  who 
fi%quently  handle  pesticides  and  who 
would  be  covered  by  this  provision,  so 
that  extensive  recor^eeping 
rquirements  should  not  be  necessary  to 
enforce  this  provision.  Employers 
generafly  maintain  similar  records  for 
the  day-to-day  operation  of  their 
businesses.  Basing  the  trigger  on  the 
number  of  days  exposed  rather  than  the 
number  of  hours  exposed  would  further 
minimize  the  recordkeeping 
requirements. 

The  employer  of  the  pesticide  handler 
most  likely  would  bear  the  cost  of 
cholinesterase  monitoring  as  part  of  the 
cost  of  doing  business.  Cholinesterase 
monitoring  indicates  to  workers  there  is 
a  concern  about  their  health  and  safefy, 
improves  employer  supervision  of  work 
practices,  and  educates  the  worker  and 
the  supervisor  about  the  toxic  effects  of 
pesticides.  These  factors  may  reduce  the 
extent  and  severify  of  accidents  at  the 
workplace  which  can  lead  to  reduced 
insurance  costs  and  reduced  medical 
expenses. 

%.  Monitoring  personnel.  California 
requires  the  employer  to  contract  with  a 
physician  for  monitoring  services.  Some 
companies  use  computerized  laboratory 
equipment  under  the  supervision  of  a 
technician  for  the  same  purpose.  The 
Agency  proposes  that  employers  be 
required  to  employ  or  contract  with  a 
licensed  physician  to  supervise 
monitoriAg.  A  physician  is  necessary  to 
interpret  cholinesterase  test  results  and 
recommend  appropriate  action  in 
accordance  with  guidelines  for 
cholinesterase  monitoring. 

7.  State  activities.  Some  States  and 
companies  currendy  have  adequate 
cholinesterase  monitoring  pro^vnu  in 


place.  In  order  to  minimize  disruptions 
to  these  programs,  the  Agency  proposes 
that  States  have  discretionary  authority 
to  approve  cholinesterase  monitoring 
programs  that  are  substantially 
equivalent  to  this  proposal.  Employers 
in  States  not  exercising  this  oversight  of 
monitoring  must  meet  the  minimum 
requirements  in  this  proposal. 

States  may  assist  in  implementing 
these  provisions  in  other  ways.  They 
may  reproduce  and  make  the  guidelines 
for  cholinesterase  monitoring  produced 
by  EPA  available  upon  request  to 
pesticide  handlers,  employers  of 
pesticide  handlers,  and  physicians.  They 
may  also  require  physicians  to  report 
removals,  such  as  California  does,  and 
recommend  modificatioBs  of  agricultural 
pesticide  handling  practices  to  avoid 
excessive  exposure. 

8.  Guidelines  from  EPA.  The  Agency 
considered  inrbding  requirements  for 
specific  diolinesterase  monitoring 
procedures,  such  as  fiequency  of  testing 
and  removal  levels,  in  dris  proposal. 
While  some  data  are  available  on  which 
to  base  such  requirements,  the  Agency 
beUeves  diis  would  intrade  into  die  area 
of  professional  medical  judgment,  as 
well  as  be  dSfficult  to  enforce  against 
persons  who  are  so  indirectly  coimected 
widi  actual  pesticide  use.  The  Agency 
proposes  instead  to  furnish  States  with 
guidelines  for  die  cholinesterase 
monitoring  program.  These  guidelines 
win  cover  areas  such  as:  (1)  Appropriate 
test  methods  for  performing 
cholinesterase  determinations,  (2) 
establishing  baseline  levels,  (3) 
considerations  in  determining  the 
frequency  of  testing.  (4) 
recommendations  that  the  same 
laboratory  and  method  be  used  for 
repeated  testiAg.  (5)  laboratory  qualify 
control  procedures,  and  (6) 
recommendations  for  when  a  worker 
should  be  removed  bom 
organophosphate  pesticides  based  on 
the  cholinesterase  measurements. 

9.  Availability  and  certification  of 
laboratories.  Presendy.  very  few 
laboratories  are  perfbnning 
cholinesterase  testing.  However,  the 
Agency  believes  that  an  adequate 
number  of  laboratories  have  the 
technical  capacity  to  perform  the  tests, 
and  that  the  clinical  laboratory  market 
is  very  competitive  and  would  respond 
to  the  need.  The  California  State 
Department  of  Healdi  approves  the 
laboratories  perCDnamg  cbohnesteFase 
testing  in  that  State.  Whde  the  Agency 
does  not  propoae  to  require  certification 
at  the  Federal  level  or  tfareogh  the 
States,  States  may  undertake  to  certify 
the  laboratories. 
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10.  Reevaluation  of  cholinesterase 
monitoring.  The  Agency  proposes  to 
reevaluate  the  proposed  cholinesterase 
monitoring  requirements  after  three 
years  to  determine  the  effectiveness  of 
the  program.  Over  this  time  period 
sufficient  experience  would  be  gained  to 
enable  a  well-designed  study  to 
determine  whether  cholinesterase 
monitoring  on  a  nationwide  basis  should 
be  continued,  perhaps  with 
modiHcations.  or  eliminated. 

M.  Juvenile  Workers 

The  present  Part  170  contains  no 
requirements  uniquely  applicable  to 
juvenile  workers  or  handlers.  The 
Agency  has  considered  the  risk  of 
pesticide  exposure  to  such  workers  and 
has  concluded  that  the  information 
available  at  this  time  does  not  provide 
an  adequate  basis  for  proposing  special 
requirements  based  on  age.  Therefore, 
juvenile  and  adult  workers  are  treated 
alike  under  this  proposal. 

IV.  Proposed  Labeling  Requirements 

A  Background 

It  is  a  violation  of  FIFRA  section 
12(a)(2)(G)  to  use  a  pesticide  in  a 
manner  Inconsistent  with  its  labeling. 
This  provision  of  FIFRA  requiring  users 
to  abide  by  the  pesticide  label  is  the 
primary  (but  not  the  sole)  means  of 
conveying  and  enforcing  use  restrictions 
designed  to  protect  human  health  and 
the  environment.  Although  EPA  has 
authority  under  FIFRA  section 
3(d)(l)(C)(ii)  to  promulgate  regulations 
governing  pesticide  use.  it  has  not 
chosen  to  do  so  here  because  of  the 
practical  difHculties  of  disseminating  the 
regulatory  requirements  without 
reliance  on  the  pesticide  label.  The 
pesticide  labeling  system,  popularly 
recognized  as  the  definitive  source  of 
regulatory  requirements,  has  been  used 
almost  exclusively  for  this  purpose.  The 
Agency  thus  believes  that  the 
requirements  of  Part  170  should  be 
incorporated  into  the  labeling  of 
pesticide  products. 

Moreover.  FIFRA  section  2(q)(l) 
provides  that  pesticide  labeling  must 
contain  both  necessary  directions  for 
use  and  warnings  or  caution  statements 
which,  if  complied  with,  are  adequate  to 
protect  health  and  the  environment.  The 
Agency  proposes  to  Gnd  that  worker 
protection  standards  are  necessary  to 
protect  health  of  agricultural  workers 
and  pesticide  handlers,  and  therefore 
should  be  required  to  be  placed  on 
pesticide  labeling. 

In  1984  the  Agency  issued  a  proposal 
(49  FR  37967)  to  revise  and  consolidate 
pesticide  labeling  requirements,  now 
found  in  40  CFR  Part  182,  in  a  separate 


Part  1S6  for  each  reference.  The  Agency 
proposed  to  require  essentially  the  same 
labeling  statements  as  had  been 
imposed  by  PR  Notice  83-2.  In  the 
preamble  to  the  proposal.  EPA  stated 
that  the  Agency  was  in  the  process  of 
reevaluating  Part  170,  and  that  it 
intended  to  propose  new  woricer 
protection  standards  in  the  future.  EPA 
stated  that  if  this  reevaluation  resulted 
in  new  or  different  labeling 
requirements  than  proposed,  the 
regulation  «vould  be  revised.  In  May. 
1988.  the  Agency  issued  the  flnal  rule 
creating  Part  ISO  (53  FR  15852). 

B.  Proposed  Approach 

Part  170  will  be  implemented  and 
enforced  through  the  inclusion  of  its 
provisions  as  part  of  product  labeling. 
Therefore,  the  Agency  proposes  to 
create  a  new  Subpart  K  of  Part  156  to 
contain  required  worker  protection 
labeling  statements  (SS  156.200  through 
156.217).  The  distinction  between  label 
and  labeling  in  FIFRA  section  2(p) 
allows  the  Agency  some  flexibility  in 
implementation.  EPA  could  elect  to 
make  the  provisions  part  of  the  "label." 
which  would  require  that  they  appear  on 
the  material  actually  attached  to  the 
container.  Alternatively,  EPA  could 
impose  the  requirements  as  part  of 
"labeling."  in  one  of  two  ways:  by 
requiring  that  material  actually 
accompany  the  product  during 
distribution  and  sale,  or  by  requiring 
that  it  be  referenced  on  the  label  but  not 
accompany  the  product.  Each  of  these 
alternatives  is  legally  sufficient  to  bring 
the  requirements  under  the  FIFRA 
misuse  provisions  for  enforcement 
piuposes. 

In  deciding  among  three  principal 
options  for  implementing  the 
requirements,  EPA  therefore  considered 
the  type  and  extent  of  information  being 
required  by  Part  170.  and  the  need  for 
such  information  to  actually  accompany 
theproduct  in  commerce. 

The  Agency  considered  and  rejected 
the  option  of  requiring  that  the  entire 
text  of  Part  170  accompany  each  product 
in  sale  and  distribution,  on  the  label  or 
in  supplemental  labeling.  Although  this 
would  convey  the  requirements  legally, 
and  in  the  most  direct  manner  inform 
users  of  their  obligations,  the  Agency 
believes  it  to  be  a  cumbersome, 
expensive,  and  unnecessary 
implementation  approach.  Not  only  is 
the  regulatory  language  long  and 
relatively  complex,  the  regulation 
includes  a  number  of  pesticide-specific 
provisions  that  are  not  applicable  to  all 
products. 

EPA  also  considered  and  rejected  an 
approach  at  the  opposite  end  of  the 
spectrum,  that  of  simply  referencing  Part 


170  on  the  label  and  not  requiring  that  It 
accompany  the  product  in  sale  and 
distribution.  This  would  accompliah  the 
necessary  legal  connection  between  the 
pesticide  label  and  the  worker 
protection  standards,  while  not 
burdening  registrants  with  the  expense 
of  preparing  and  distributing  large 
volumes  of  supplemental  labeling.  On 
the  other  hand,  this  approach  would 
place  the  burden  on  the  pesticide  user  to 
obtain  a  copy  of  Part  170  himself,  and 
translate  its  provisions  to  each  specific 
pesticide  product  used. 

Obtaining  Part  170  would  not 
generally  be  difficult.  The  Agency  would 
make  copies  widely  available  through  a 
variety  of  user  sources,  such  as  the 
USDA  Cooperative  Extension  Service. 
State  pesticide  and  agricultural 
agencies,  user  associations  and 
farmworker  groups.  However, 
application  of  its  provisions  to 
individual  pesticides  could  be 
complicated  for  a  user,  particulariy  one 
who  uses  pesticides  infrequently. 

The  proposed  approach  is  a 
compromise  between  these  two 
extremes.  The  Agency  proposes  to 
incorporate  by  reference  on  the  label  the 
majority  of  Part  170  requirements. 
However,  some  requirements  that  are 
product-specific,  such  as  reentry 
intervals  and  PPE.  will  be  required  to  be 
on  the  labeling  of  each  individual 
product.  In  this  way,  EPA  hopes  to  gain 
the  best  tradeoff  among  the  needs  of 
registrants,  the  cost  of  extensive  new 
labeling  materials,  the  problems  of  label 
clutter,  complexity  and  readability,  and 
the  needs  of  users  to  have  essential 
information  available. 

C.  Applicability 

Because  the  proposed  Subpart  K 
labeling  requirements  are  intended  to 
implement  the  worker  protection 
standards  of  proposed  Part  176.  their 
applicability  ({  156.200)  is  defined  by 
the  applicability  requirements  of  that 
Part  (S  170.3).  The  registrant  must 
determine  whether  the  labeUng 
requirements  of  Subpart  K  apply  to  a 
particular  product.  The  difficulty  facing 
registrants  is  that  product  labels  often 
do  not  make  the  fine  distinctions  as  to 
intended  use  or  user  so  that  the  Agency 
can  clearly  determine  that  the  labeling 
requirements  do  not  apply.  The  result  is 
that  all  products  which  are  intended 
generally  for  agricultural  use  on  plants 
would  be  required  to  be  labeled  with 
worker  protection  statements.  Similarly, 
the  requirements  will  apply  to  products 
bearing  multiple  uses,  some  of  which 
may  be  exempt  itotti  Worker  protection 
statements. 
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Some  products  will  clearly  fall  within 
the  exceptions  given  in  S  170.3.  Products 
applied  solely  by  injection  methods, 
attractants.  repellents,  disinfectants, 
and  vertebrate  control  products  are  by 
their  very  nature  product  types  that  can 
be  determined  to  be  exempt.  Registrants 
of  products  labeled  only  for  such  uses 
should  not  be  required  to  modify  their 
labeling  in  any  way  to  comply  with  the 
requirements  of  Subpart  K. 

On  the  other  hand,  the  Agency's 
experience  is  that  registrants  do  not 
always  register  separate  products  in 
order  to  distinguish,  for  example,  public 
mosquito  control  and  private  mosquito 
control  uses;  commercial  and 
noncommercial  uses  in  greenhouses  and 
forests;  weed  control  in  agricultural 
fields  and  the  same  weed  control  on 
rights-of-way;  or  golf  course  turf  use  and 
other  turf  use.  More  likely  is  the 
registration  of  a  single  product  for  the 
entire  spectrum  of  turf  use  or  weed 
control. 

In  order  to  determine  that  a  product  is 
clearly  exempt  horn  the  requirements  of 
Subpart  K,  a  registrant  may  be  required 
to  obtain  a  new  registration  by 
"sphtting"  his  registration 
administratively  to  segregate  the 
exempted  uses.  Under  §  152.130(b),  the 
Agency  permits  a  registrant  to  market  a 
single  product  bearing  differing  subsets 
of  registered  uses  without  requiring 
separate  registration,  provided  that  in 
splitting  the  uses,  the  precautionary 
labeling  and  use  directions  would  not 
vary.  Because  splitting  the  uses  for 
Subpart  K  purposes  would  result  in 
labeling  variations  between  the 
products,  the  split  cannot  be 
accomplished  under  single  registration. 
The  Agency  would  accept  applications 
for  amended  registration  for  this 
purpose. 

D.  Reference  Statement 

Section  156.205  proposes  that  a 
statement  referring  to  Part  170  appear  on 
the  label  of  each  product  to  which  Part 
170  applies.  The  statement  in  {  156.205, 
the  wording  of  which  would  be  used 
exacUy,  briefly  identifies  the  subject 
matter  and  scope  of  Part  170.  draws  the 
reader's  attention  to  the  fact  that  the 
regulations  are  considered  to  be 
labeling,  and  notes  that  State 
requirements  may  be  more  restrictive 
than  Part  170. 

The  reference  statement  would  be 
required  to  appear  on  the  label  of  the 
pesticide,  that  is,  attached  to  or  printed 
on  the  immediate  container  of  the 
pesticide.  It  could  not  be  placed  solely 
in  supplemental  labeling  that 
accompanies  the  product  although  it 
may  also  appear  there  at  the  registrant's 
discretion. 


E  General  Statements 

Section  156.206  proposes  a  number  of 
general  labeling  requirements,  which  are 
identical  or  similar  to  those  contained  in 
PR  Notice  83-2.  including  the  following: 
(1)  The  general  statement  that  a 
pesticide  not  be  applied  so  as  to  contact 
unprotected  workers  (minor  wording 
changes  in  the  statement  required  by  the 
PR  Notice  are  proposed);  (2)  the 
requirement  that  the  signal  word  appear 
in  Spanish  as  well  as  English  for 
products  in  Toxicity  Categories  I  and  II: 
and  (3)  the  Spanish  language  statement 
warning  non-English-speaking  workers 
to  obtain  assistance  in  understanding 
the  pesticide  label  before  handling  the 
product. 

The  Agency  is  further  proposing  in 
S  156.206(c)  that  the  label  of  a  product 
specifically  identify  products  that  are 
organophosphates.  N-methyl 
carbamates,  or  fumigants. 

Organophosphates  and  N-methyl 
carbamates  can  cause  cholinesterase 
inhibition.  Identification  on  the  label  of 
these  chemical  classes  is  necessary  so 
that  users  who  are  employers  of 
pesticide  handlers  will  be  aware  that  (1) 
use  of  the  product  if  it  is  an 
organophosphate  may  trigger  a 
requirement  for  cholinesterase 
monitoring,  and  (2)  a  monitored  worker 
who  has  been  removed  from  exposure  to 
cholinesterase  inhibitors,  including  N- 
methyl  carbamates,  should  not  be 
exposed  to  the  product. 

Similarly,  greenhouse  users  must  be 
aware  that  a  product  is  a  fumigant  in 
order  to  comply  with  the  reentry 
restrictions  applicable  to  fumigants 
(S  170.66(b)(1)).  Also,  because  of  Uie 
intensive  hand  labor  work  in  greenhouse 
cultivation,  the  fact  that  reentry  is 
restricted  for  a  certain  period  of  time 
may  be  critical  to  a  decision  about 
whether  or  when  to  use  a  fumigant. 
Under  this  proposal,  a  product  would  be 
identified  clearly  as  a  fumigant, 
providing  the  user  with  the  means  to 
make  an  informed  decision. 

Statements  identifying  a  product  as  an 
organophosphate,  N-methyl  carbamate 
or  fumigant  would  be  permitted  to 
appear  in  any  of  several  ways,  but 
would  be  required  to  be  placed  on  the 
label  itself,  not  just  in  supplemental 
labeling.  The  statement  is  directed  to 
pesticide  handlers  and  supervisors  of 
workers,  who  are  responsible  for  the 
reentry  or  monitoring  requirements 
arising  from  use  of  the  pesticide.  For  this 
reason  it  is  important  that  the  statement 
be  placed  where  such  persons  will 
readily  observe  it  Currently,  pesticides 
that  inhibit  cholinesterase  are  identified 
on  the  label  in  a  "Note  to  niysician." 
generally  located  on  a  side  or  back 


panel,  and  may  be  overlo<^ced  by  users. 
Because  the  statement  relates  to 
requirements  for  whidi  the  user  can  be 
held  responsible,  greater  prominence 
than  the  "Note  to  Physician"  is  needed. 

The  Agency  also  proposes  that  the 
labeling  of  highly  toxic  pesticides  bear 
statements  requiring  frequent  contact 
with  handlers  of  those  products 
(S  156.206(d)  and  (e)).  Most  pesticide 
poisonings  and  injuries  result  bom 
handling  the  most  highly  toxic 
pesticides,  which  under  certain 
circimistances  can  cause  loss  of 
consciousness  in  a  short  period  of  time. 
Thus,  a  person  working  alone  might  not 
be  able  to  summon  help  in  a  poisoning 
emergency.  Frequent  contact  with  other 
persons  would  increase  the  diances  that 
a  worker  would  receive  prompt  medical 
treatment  in  case  of  an  accident  and 
would  thereby  lessen  the  chance  of  a 
fatalify. 

The  Agency  proposes  to  require 
contact  only  for  those  pesticides  with 
the  signal  word  DANGER  and  the  word 
POISON  printed  in  red  and  the  skull  and 
crossbones  symbol  on  the  front  panel  of 
the  pesticide  label  (those  in  Toxicity 
Category  I  for  oral,  dermal,  or  inhalation 
toxicity).  Pesticides  in  Toxicity  Category 
I  for  skin  and  eye  irritation,  whUe 
causing  severe  effects,  are  seldom  life- 
threatening.  However,  fumigant 
pesticides  are  of  such  high  toxicity  when 
used  in  greenhouses,  that  all  fumigant 
formulations  for  use  in  such  endoNsed 
structures  would  have  these 
requirements  for  contact 

"The  Agency  proposes  that  the  handler 
of  a  fumigant  in  an  enclosed  structure 
remain  in  the  direct  line  of  vision  of  an 
observer  at  all  times  during  the  handling 
operation.  In  addition,  the  observer  must 
have  available  all  of  the  PPE  required  on 
the  fumigant  product  labeling  for 
handling  the  fumigant  in  an  enclosed 
area.  The  observer  must  be  able  to 
immediately  rescue  a  handler  who  has 
been  overcome  by  the  fumigant  because 
the  emergency  response  time  is  very 
short  for  these  hazardous  pestiddes. 
There  have  been  cases  reported  where 
rescue  workers  who  were  not 
adequately  protected  have  also  been 
poisoned. 

Highly  toxic  pestiddes  being  handled 
outdoors  require  fast  but  not 
necessarily  immediate,  emergency 
response  time.  The  Agency  has 
determined  that  maintaining  verbal  or 
visual  contact  at  intervals  not  exceeding 
2  hours  is  suffident  contact  for  such 
uses. 

F.  Reentry  Statements 

The  Agency  is  proposing  generic 
interim  reentry  intervals  that  would 


Faderdt  Regiiter  /  Vol.  53.  No.  131  /  Friday.  July  8.  1968  /  Proposed  Rules 


offer  substantial  protection  to  workers 
until  the  Agency  is  able  to  prescribe 
product-specific  intervals  based  on 
actual  data.  The  Agency  proposes  to 
incorporate  a  phased  approach  to 
reentry,  with  decreasing  requirements 
for  personal  protective  equipment  (PPE) 
at  longer  intervals  after  ai^lication, 
coupled  with  increasing  types  of 
permitted  work  in  treated  fields.  At  the 
shortest  time  after  applicatioa  hand 
labor  tasks  would  be  prohibited 
altogether,  and  other  tasks  permitted 
only  whan  wearing  the  most  protective 
PPE.  Later,  all  types  of  tasks  could  be 
performed  by  wwkers  wearing  certain 
PPB.Fiiully.aftarafurtberperiod.no 
PFB  woidd  ba  toqulnd. 

In  translatii^  thasa  reqalraments  into 
yiistlcfain  liholtoi  ■trtsiMiitt  *V' 
Agency  praposas  ia  I  la&ZlO  to  inchido 
statemanta  of  thaea  typas  covering  the 
three  time  periods  after  appUcatioii: 
before  a  wM"*™"—  laaaliy  intarval 
(sptay*  have  dited,  at&)s  betwoea  the 
iiitiiiaaM  ffaantnrtninnral  end  ttiT 
numetlcal  laenby  intarval  for  Uie 
product  and  ailar  the  raeatiy  iatarvaL 
after  whkh  task  tastrtcttoBa  and  PPE  are 
no  longw  aacasaaiy.  Thk  proposal  does 
not  attanpl  to  address  tha  "no  coatact" 
situation  (seob  a«.  1 17aM(aXin 
thio^  a  bbeteg  sialaaiaBt,  bacaasa  a 
decision  aboolv^^ather  a  workarwiU 
have  "no  coatacl"  is  not  ptodnct- 
dapendant  bot  relates  to  partkular 
circumstances  of  use. 

In  order  to  determine  which  reentry 
labeling  statements  are  required,  the 
registrant  of  a  typical  product  would 
first  determhte  whether  the  product  is 
subject  to  a  numerical  reentry  interval 
under  I  lS&21Q(d)  (product-specific)  or 
f  lS6i210(e)  (interim).  If  the  product  is 
not  subject  to  a  nmnertcal  interval,  only 
the  statement  pertaii^ng  to  the  minimum 
reentry  interval  (8  156.210(c)(l])  would 
be  reqoiied.  which  would  appear  in  the 
use  directions.  If  on  the  other  hand  a 
numerical  interval  is  applicable  to  the 
product,  the  statement  pertaining  to  the 
time  between  the  minimum  and  the 
numerical  intervaU  (1 15&210(c)(2)) 
would  be  required  as  well  on  labeling. 
This  is  needed  to  detumina  the  PPE  tor 
early  reentry  workers,  since  the  PPB 
may  differ  for  these  two  reentry  periods 
(§  156.217). 

In  order  to  determine  whether  or  not  a 
product  has  a  namerifial  reentry 
interval,  the  registrant  would  consult  a 
list  of  active  taigredients  and 
corresponding  reentry  intervals  which 
the  Agency  proposes  to  prepare  to 
facilitate  this  process.  The  list  would  be 
based  on  an  assessment  of  available 
toxicity  data  on  these  active  Ingredients 
as  ap^ied  to  die  interim  end  product- 


specific  reentry  interval  criteria 
proposed  in  9  156.210  (d)  and  (e).  The 
list  would  be  maintained  by  the  Agency 
as  a  reference  for  registrants  and  others. 

Section  158^0(f)  proposes  to  allow 
registrants  and  others  to  propose  to 
modify  numerical  reentry  intervals 
established  by  this  regulation  by 
submission  of  appropriate  data, 
including  Part  158  data  or  other  medical 
epidemiological  or  health  effects  studies. 
Based  on  such  submitted  data,  the 
Agency  would  review  the  reentry 
tttteiral  of  the  product  tat  qneotion  and 
would  establW  a  riiorter  or  longer 
interval  If  appropriate.  The  Agency 
would  also  reevaluate  the  reentry 
intervd  of  a  pestidde  product  upon 
entry  into  Special  Review  (|  lSCk210(e)). 
taHtig  aeooant  any  available  data, 
indadiiv  ittdkattoa  of  dmnic  effects, 
relevant  to  asseMing  reentry  haxards. 

CPoBtia^Statecaexd 

The  Agency  is  aroposfait  in  Part  170 
diat  sooM  treated  aroaa  be  peetsd  Par 
faima  and  forasla.  ppoting  aroold  ba 
required  only  if  die  peettdde  has  a 
reentry  Interval  peatar  dian  48  bom. 
On  dM  odMT  hand.  aUappUcattoas  in 
nurseries  and  giaanhaasaa  aroald 
require  poadag.  lefatdkas  of  the  laogdt 
of  die  reentry  IntanraL  The  Agency 
pfopoees  bi  I  IS&ZIZ  to  laqMin  that 
afladsd  product  beer  a  statement 
inatractfav  dM  user  to  poet  the  treated 
area. 

Since  product  liriieUng  does  not 
generally  distinguish  between  nursery, 
greenhouse,  and  non-greenhouse/ 
nursery  uses,  and  the  Agency  does  not 
expect  registrants  to  amend  their 
registrations  to  do  sa  the  wording  of  the 
alternate  posting  statements  in  proposed 
{  156.212  has  been  crafted  to  make  the 
necessary  distinctions  between  farm/ 
forest  use  and  nursery /greenhouse  use 
and  between  reentry  intervals. 

H.  Personal  Protective  Equipment 
Statements 

Section  158.215  proposes  diat  all 
producU  to  which  Sid>part  K  applies 
bear  appropriate  minimum  personal 
protective  equipment  (PPB)  sUtements. 
These  statemenU  would  apply  to  all 
handlk«  (ndxing,  loading.  appUcatkm 
etc.)  activitiaa  (1 158.218)  and  aariy 
reentry  activities  (i  156J17)  by  workers 
involving  the  product 

In  order  to  deteimine  minhniim  PPB 
requirements  to  be  ptaoed  on  labeling, 
registrants  woukl  consult  die  tables 
found  at  il5eJ18(b)  far  required  PPE  for 
handlers  and  1 158L217(b)  for  required 
VK  for  early  reentry  workers. 
Regtstraato  would  Bse  toxicity  data  on 
die  fomalatedprodact  (in  die  case  of 
handtar  PPE)  or  active  faogrediento  (in 


the  case  of  early  reentry  worker  PPE)  by 
route  of  exposure.  If  toxicity  data  by  a 
route  of  exposure  were  lacking,  the 
overall  toxicity  of  the  formulated 
product  or  active  ingredients,  as 
appropriate,  would  be  used.  Where  a 
product  has  existing  PPE  requirements 
on  labeling,  the  most  protective  of  the 
requirements  for  each  area  of  the  body 
would  be  used  (see  unit  IILH.2.d  for 
further  discussion). 

Section  156.2ie(c)  proposes  certain 
modifications  to  the  minimum  handler 
PPE  baaed  OBI  exposure  pattern; 
registranto  araakl  also  consult  diis 
section  for  applicable  modifications  to 
PPE  wording.  Section  lS&Z18(d) 
proposes  to  attow  registrante  of 
ptodacta  whicb  wfll  be  ddutad  by  die 
user  to  sabad  data  on  the  product  as 
ddatod  far  Bsa  to  Qcdst  to  have  die 
handler  FfB  laqairements  modified  for 
handlesa  other  than  adxar/baders.  since 
such  haodhcs  adil  be  exposed  only  to 
the  diluted  product 

Secdoa  lS&21fl(f)  end  188,2t7(d) 
would  allow  rsgMranto  and  odwrs  to 
prepose  to  aiodtfy  the  mintaum  PPB 
requiremento  sstabhshsd  by  diis 
refslation  by  sabadssioB  ol  approprtata 
data.  liKiadta«  Rvt  188  data  or  odier 
medical,  epidemiological  or  heeldi 
effects  studiee.  Bsssd  OB  such  submitted 
data,  die  Agency  would  review  PPB 
requhementa  for  die  product  in  questioa 
and  could  establish  different  PPB  if 
appropriata.  The  Agency  would  also 
reevaluate  PR  for  a  product  upon  entry 
into  Special  Review  (SI  lS8.216(e)  and 
156.217(c)),  taking  account  any  available 
data,  including  indication  of  chronic 
effects,  relevant  to  assessing  reentry 
hazards. 
/.  Implementation  of  Labeling  Changes 

Implementation  and  enforcement  of 
this  Part  depend  upon  the  misuse 
provision  of  FIFRA  section  12(a)(2)(G), 
which  in  turn  depends  upon  the  labeling 
of  die  pesticide.  The  Agency  believes  it 
essential  to  make  the  standards 
effective  as  soon  as  possible  after 
promulgation  of  a  final  rule  and  will 
implement  the  labeling  requirements  of 
Subpart  IC  rapkily,  recognising  diat  a 
large  nundier  of  products  will  be 
affected  by  the  new  requirements.  To 
balance  the  needs  of  the  Agency  to 
rapidly  implement  the  protective 
measures  contained  in  Part  17a  and  die 
needs  of  registrants  for  an  orderiy 
labeling  process,  the  Agency  presses 
the  following  labeling  compliance 
policy. 

1.  New  products.  As  of  die  effective 
data  of  die  final  role,  labels  submitted 
with  applications  for  new  registration 
must  be  in  compliance  with  Subpart  K  at 
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the  time  of  registration.  The  Agency  will 
review  and  approve  labeling  for  new 
products  under  normal  Agency 
procedures. 

2.  Existing  products.  Registrants  of 
products  that  are  currently  registered  as 
of  the  effective  date  of  Subpart  K  will  be 
required  to  amend  product  labeling  to 
bring  it  into  compliance  with  the  new 
requirements.  Because  of  the  large 
number  of  products  affected,  and  the 
Agency's  limited  resources  for  review, 
EPA  proposes  to  require  a  cerUHcation 
statement  for  existing  products  rather 
than  applications  for  amended 
registration.  This  will  save  resources  in 
the  Agency  review  time,  and  will  permit 
faster  introduction  of  properly  labeled 
products  into  commerce  since 
registrants  will  not  have  to  await 
Agency  approval  of  the  amended 
language.  Mindful  of  the  scheduling  of 
registrants'  labeling  operations,  of  the 
variable  number  of  products  for 
individual  registrants  and  the  large 
number  of  total  products  affected,  the 
Agency  proposes  to  develop  a  schedule 
for  submission  of  certification 
statements.  To  assist  in  determining  the 
most  equitable  and  efHcient 
implementation  schedule,  EPA  requests 
comments  and  relevant  information  on 
the  number  of  products  potentially 
affected,  details  of  labeling  operations 
and  critical  path  elements  for 
accomplishing  relabeling,  both  for 
products  released  for  shipment  and 
products  in  channels  of  trade,  and  any 
other  factors  that  EPA  should  consider 
in  developing  a  suitable  and  expeditious 
compliance  schedule. 

3.  Certification  statement.  For  each 
affected  product,  the  registrant  must 
submit  to  the  Agency,  by  a  date  to  be 
announced  in  the  preamble  to  the  final 
rule,  a  certification  statement  that  all 
products  being  released  for  shipment 
after  the  date  of  the  certification 
statement  are  in  compliance  with  the 
labeling  requirements  of  Subpart  K.  The 
certification  statement  would  be  similar 
to  that  used  for  other  regulatory 
purposes,  such  as  the  PR  Notice,  would 
acknowledge  the  registrant's  knowledge 
of  the  requirements,  and  would  require 
certification  by  an  authorized 
representative  of  the  company  that  all 
products  being  released  for  shipment 
meet  those  requirements.  The  wording 
of  an  acceptable  or  required 
certification  statement  will  be  set  out  in 
the  preamble  to  the  final  rule. 

4.  Submission  of  labeling.  The  Agency 
proposes  to  require  the  registrant  to 
attach  to  his  certification  a  copy  of  the 
product's  final  printed  labeling  bearing 
die  revised  labeling  statements.  The 
Agency  may  choose  to  review  this 


labeling  as  a  check  on  the  correctness  of 
the  registrant's  compliance  with  Subpart 
K,  but  such  reviews  would  be  selective, 
and  the  Agency  does  not  expect  to 
routinely  approve  or  disapprove  the 
submitted  labeling  or  notify  the 
registrant 

5.  Timeframes.  The  Agency  will 
announce  in  the  final  rule  the  time 
frames  by  which  certification  statements 
must  be  submitted  to  the  Agency.  EPA 
will  also  set  time  frames,  after  the 
certification  submission  date  for 
compliance  by  products  in  channels  of 
trade.  EPA  will  consider  permitting  the 
use  of  interim  measures  such  as 
stickering  to  meet  the  channels  of  trade 
compliance  date. 

6.  Failure  to  comply.  If  a  certification 
statement  is  not  submitted  by  the  date 
specified  in  the  final  rule,  the  Agency 
may  issue  a  "Notice  of  Intent  to  Cancel" 
under  FIFRA  section  6(b).  If,  after 
certification  to  the  Agency  of 
compliance  with  Subpart  K,  the  Agency 
determinates  that  the  product  is  not  in 
compliance,  or  that  the  registrant  has 
incorrectly  labeled  the  product  the 
product  may  be  deemed  to  be 
misbranded  in  violation  of  FIFRA 
section  12(a)(1)(E)  or  the  Agency  may 
issue  a  "Notice  of  Intent  to  Cancel" 
under  FIFRA  section  6(b). 

7.  Amended  registration.  Applications 
for  amended  registration  for  the  purpose 
of  modifying  the  required  statements 
would  be  permitted.  However,  the 
Agency  notes  that  it  is  specifying 
precise  wording  or  exact  requirements 
so  that  registrants  will  be  able  to  comply 
more  easily  vsrithin  the  time  frames  to  be 
established.  EPA  cannot  assure  that 
amendments  for  minor  wording  changes 
would  be  approved  with  sufficient  time 
to  incorporate  the  revised  language.  As 
stated  previously,  the  Agency  intends 
that  the  standards  and  implementing 
label  statements  be  put  in  place  as 
quickly  as  possible,  and  therefore  EPA 
is  unlikely  to  grant  an  extension  of  time 
merely  because  a  label  amendment  has 
been  proposed.  This  policy  would  not 
preclude  registrants  from  submitting 
amendments  to  registration;  registrants 
would,  however,  be  required  to  meet 
applicable  deadlines  for  label  changes 
regardless  of  the  status  of  any 
amendment  to  registration. 

V.  Relationship  to  States 

Existing  Part  170  includes  a  provision 
which  authorizes  the  States  to  set  and 
enforce  "more  restrictive  standards  for 
workers  in  fields  treated  with 
pesticides"  (S  170.4(a)).  This  approach  is 
consistent  with  FIFRA  section  24(a), 
which  authorizes  the  States  to  regulate 
the  sale  or  use  of  pesticides,  but  only  to 
the  extent  their  r^ulations  do  not 


permit  any  sale  or  use  prohibited  by 
FIFRA. 

The  Agency  considered  relying  upon 
the  States  to  establish  their  own 
regulations  on  farmworkers  pesticide 
protection.  Despite  recent  initiatives  in 
certain  States,  including  California, 
Texas,  New  Jersey.  Ohio,  Arizona, 
Oregon  and  Washington,  farmworker 
protection  has  been  uneven  among 
States  and  nonexistent  in  many  States. 
The  Agency  acknowledges  that  there 
are  advantages  to  relying  upon  State 
governments  to  regulate  certain 
farmworicer  protection  matters 
stemming  trom  particular  local 
conditions.  However,  under  the  existing 
.  national  minimum  standard  approach. 
States  are  able  to  address  sudi  local 
needs  as  long  as  State  requirements  are 
not  less  stringent  than  the  Federal 
standards. 

The  Agency  proposes  to  retain  the 
national  minimum  standards  approach. 
Under  this  approach,  EPA  would  set 
national  minimum  standards  in  Part  170 
which  could  be  made  more  stringent  by 
EPA  or  the  States  on  a  State,  regional  or 
product-specific  basis.  The  Agency  is 
aware  that  such  minimum  standands 
might  not  provide  the  full  measure  of 
needed  protection  for  some  workers. 
However,  it  views  as  important  the 
establishment  of  minimum  protection  for 
all  workers  and  considers  the  proposed 
approach  to  be  capable  of 
accomplishing  that  goal  effectively  and 
efficiently. 

The  Agency  believes  that  the 
reference  to  more  restrictive  state 
standards  found  in  the  current  Part  is 
unnecessary,  in  view  of  the  specific 
authorization  in  FIFRA  section  24(a)  of 
more  stringent  State  regulation  of 
pesticide  use.  The  proposed  rule 
therefore  omits  any  general  statement 
concerning  more  stringent  State 
regulation,  although  the  agency  intends 
the  revised  Part  170  to  be  a  national 
minimum  standard,  as  indicated  above. 

VL  Implementation  of  ilegulatiao 

In  order  for  the  woricers  protection 
standards  proposed  in  this  Part  to  be 
maximally  effective,  the  Agency 
believes  they  must  be  communicated  to 
the  regulated  community  in  a  clear  and 
concise  manner.  The  rule  proposes  a 
number  of  requirements  that  have  not 
been  required  of  pesticide  users  before. 
Also,  the  rule  requires  training  to  be 
provided  to  handlers,  ntdiidi  is  less 
common  among  protection  measures 
required  by  the  Agency  than,  for 
example,  protective  clothing. The 
Agency  therefore  requests  comment  on 
various  methods  of  communicatiiig  the 
rule  to  the  regulated  community. 
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At  this  time  the  Agency  believes  that 
the  preparation  of  a  user  guide 
explaining  the  rule  in  an  easy-to-follow 
manner  will  be  the  most  effective 
approach.  There  may  be  more  than  one 
version  of  the  user  guide  prepared  in 
order  to  tailor  the  guide  to  each  of  the 
major  user  groups  served.  The  user 
guides  could  be  distributed  through  the 
Cooperative  Extension  Service  to 
pesticide  users. 

Vn.  Stetutory  Review 

A.  U.S.  Department  of  Agriculture 

As  required  by  FIFRA  section  25(a).  a 
copy  of  this  proposal  was  provided  to 
the  Secretary  of  Agriculture.  On  March 
7, 1988.  the  Secretary  provided  written 
comments  on  this  proposal.  Following  is 
a  summary  of  each  comment  by  the 
Secretary,  together  with  the  Agency's 
response. 

Comment  #1;  Appropriate  reentry 
intervals  for  pesticides  will  vary  by  crop 
and  by  geographic  region.  National 
reentry  intervals,  based  on  a  worst  case 
exposure  level,  would  be  inappropriate 
and  burdensome  to  growers  in  many 
situations. 

Response:  The  Agency  acknowledges 
that  tfie  Interval  following  application  of 
a  pesticide  during  which  unprotected 
worker  reentry  is  "unsafe"  will  vary  by 
geographic  region  and  crop,  and  also  by 
climate,  presence  or  absence  of  rainfall, 
stage  of  crop  development,  application 
rate,  and  worker  activity.  Information  on 
all  or  even  some  of  these  variables  is 
rarely  available.  When  full  Subpart  K 
reentry  and  exposure  data  are  not 
available,  the  Agency  has  traditionally 
established  interim  reentry  intervals 
using  an  analysis  that  may  involve  acute 
toxicity  data,  surrogate  reentry  data  on 
pesticides  similar  in  chemical  structure 
or  use  pattern,  or  poisoning  Incident 
reports,  usually  resulting  in  a  single 
national  reentry  Interval  for  a  pesticide 
active  ingredient.  As  a  stopgap  measure 
until  reregistratlon  is  completed,  this 
proposal  continues  the  general  national 
minimum  approach  based  on  the  rough 
surrogate  criterion  of  acute  toxicity 
data.  At  the  same  time,  this  proposal 
allows  registrants  and  user  groups  to 
submit  data  that  would  enable  the 
Agency  to  modify  interim  reentry 
intervals  as  appropriate,  for  example  on 
a  geographic  or  crop  basis. 

Comment  #2;  The  use  of  pesticides  in 
the  commercial  production  of  wood  fiber 
and  timber  products  should  be  exempt 
from  worker  protection  standards. 
Commercial  forests  are  uidike 
traditional  agricultural  settings  in  that 
pesticide  use  is  less  frequent 

Response:  The  Agency  has  been 
unable  to  identify  any  fundamental 


differences  between  forestry  and  other 
agricultural  settings  aeriting  exemption 
from  these  proposed  standards.  While 
fi^quency  of  pesticide  use  in  a  particular 
forest  area  may  be  low  compared  to  the 
average  farm,  mxrsery,  or  greenhouse 
operation,  this  may  not  be  true  of 
frequency  of  use  hy  particular  crew 
members.  Forestry  mixing,  loading,  and 
application  techniques  appear  to  be 
substantially  similar  to  other 
agricultural  handling  techniques,  with 
similar  risks  of  exposiffe  to  forestry 
handlers  and  corresponding  risk 
reduction  measures.  While  worker 
reentry  to  treated  areas  appears  to  be 
very  rare  in  forestry,  when  it  occurs  the 
worker  protection  measures  in  this 
proposal — notification,  decontamination 
water,  emergency  provisions,  eta — 
appears  appropriate.  The  Agency  is 
seeking  comment  on  the  applicability  of 
this  proposal  to  forestry. 

Comment  #3;  Wide-area  spray 
programs  sponsored  by  the  USDA.  such 
as  the  Mediterranean  Fruit  Fly 
eradication  program,  create  difficulties 
in  that  both  agricultural  and  non- 
agricultural  areas  may  be  covered  by 
such  programs. 

Response:  The  Agenqr  agrees  with 
this  comment.  In  addition,  the 
governmental  entity  usually  has  no 
employment  or  contractual  relationship 
with  owners  of  treated  areas,  making 
observation  of  reentry  and  notiHcation 
requirements  impractical.  The  Agency 
proposes  to  exempt  public  pest  control 
programs  sponsored  by  governmental 
entities,  such  as  the  Mediterranean  Fruit 
Fly  eradication  program,  from  the 
worker  protection  standards.  However, 
this  would  not  include  pest  control 
programs  sponsored  by  governmental 
entities  whidi  take  place  on  property 
owned  or  leased  by  such  entities,  such 
as  routine  use  of  pesticides  in  National 
Forests  by  the  U.S.  Forest  Service. 

Comment  #*.•  Apphcators  certified 
under  Federal  certification  programs 
should  be  qualified  to  be  trainers  of 
handlers. 

Response:  The  Agency  agrees  that 
applicators  who  become  cntiRed  under 
a  federally  sponsored  certification 
program  in  accordance  with  40  CFR  Part 
171  would  be  qualified  to  be  trainers  of 
handlers,  and  has  amended  the 
proposed  trainer  qualifications  to 
include  such  persons. 

Comment  #9.-  The  decontamination 
water  quantity  and  location 
requirements  are  satisfactory. 

Response:  None. 

Comment  #&•  Eye  wash  dispensers 
need  not  be  immediately  available  to 
each  applicator  and  could  be  dispersed 
throughout  the  crew,  one  for  every  two 
or  three  workers,  because  carrying 


excessive  weight  can  cause  heat  and 
health  problems. 

Response:  Thm  Agency  believes  that 
in  the  case  of  appUcation  equipment 
failure  where  the  applicator  is  spreyed 
or  splashed  in  the  face,  the  eye  wash 
dispenser  would  need  to  be  immediately 
available  to  be  of  any  value.  The 
Agency  does  not  believe  that  carrying  a 
cone  pint  dispenser  (the  proposed 
minimum  volume)  would  present  a  heat 
or  health  problem.  The  Agency  is 
soliciting  further  comment  on  this  issue 
in  the  preamble  to  this  Notice. 

Comment  #7;  Chemical  resistant 
footwear  should  not  be  required  for 
forestry  workers,  because  workers  will 
not  walk  through  treated  vegetation 
under  typical  forestry  application 
conditions,  and  because  chemical 
resistant  boots  do  not  breathe,  creating 
foot  problems. 

Response:  In  the  case  of  higher 
toxicity  pesticides,  forestry  woricers 
would  require  foot  protection  from  spills 
during  mixing  and  loading  of  liquid 
formulations.  While  walking  throu^ 
treated  vegetation  may  be  uncommon, 
foot  protection  during  application  would 
be  necessary,  for  example,  in  the  case  of 
spills  due  to  equipment  failure.  The 
Agency  believes  that  breathability 
should  not  be  a  problem  since  use  of 
chemical  resistant  shoe  covers,  which 
may  be  worn  over  breathable  boots,  is 
permitted  under  this  proposal.  The 
Agency  is  soliciting  further  comment  on 
this  issue  in  the  preamble  to  this  Notice. 

B.  Congressional  Committees 

As  required  by  FIFRA  section  25(a),  a 
copy  of  this  proposal  was  provided  to 
the  Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  U.S.  Senate  and  the 
Committee  on  Agriculture  of  the  U.S. 
House  of  Representatives.  Comments 
were  provided  by  Representative 
George  E.  Brown,  Jr.  and  Senator  Patrick 
J.  Leahy.  Following  is  a  summary  of  each 
comment  by  Representative  Brown  and 
Senator  Leahy,  together  with  the 
Agency's  response. 

1.  Comments  of  Representative  Brown 

Comment  #7.-  Supports  expanding 
coverage  of  the  standards  to 
greenhouse,  nursery,  and  forestry 
workers. 

Response:  None. 

Comment  *2:  Supports  the  increased 
availability  of  emergency  health 
services. 

Response:  None. 

Comment  03:  Supports  the  availability  of 
washing  facilities. 

Response:  None. 

Comment  ##.•  Personal  protective 
equipment  (PPE)  requirements  should  be 
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subject  to  monitoring  of  actual  field  use 
for  effectiveness,  with  formal 
reevaluation  after  one  or  two  seasons. 

Response:  As  discussed  in  unit  lU.H. 
of  this  Notice,  considerable  exposure 
monitoring  data  is  available  on  the 
effectiveness  of  PPE  during  various 
types  of  outdoor  mixing,  loading,  and 
application  activities  for  various 
pesticides,  whereas  somewhat  less  data 
is  available  for  PPE  effectiveness  under 
indoor  (e.g.  greenhouse)  exposure  and 
outdoor  early  reentry  expostu« 
conditions.  "This  data  is  being  compiled 
from  various  sources,  including 
registrant  responses  to  data  call-ins  and 
studies  funded  by  research  and 
development  efforts,  through  the 
Agency's  exposure  assessment  data 
base,  "rhe  Agency  proposes  to  continue 
compilation  of  exposure  monitoring  data 
with  special  emphasis  on  PPE 
effectiveness  under  indoor  and  etu'ly 
reentry  conditions.  This  data  base  will 
be  reexamined  after  sufficient  new  data 
are  available  from  the  point  of  view  of 
the  adequacy  of  PPE  in  protecting 
workers  under  these  conditions. 

Comment  #5;  Supports  the  increased 
stringency  of  reentry  standards. 

Response:  None. 

Comment  #ft-  "Hie  toxicity  basis  for 
interim  reentry  intervals  shoidd  not  be 
limited  to  acute  toxicity,  but  should 
include  chronic  and  subchronic  effects 
and  the  effects  of  metabolites. 

Response:  The  Agency  agrees  that 
reentiy  intervals  should  consider 
chronic  and  subchronic  effects  of 
pesticides  and  the  effects  of  metabolites 
when  sufficient  toxicity,  exposure,  and 
benefits  data  are  avaOable  to  make  such 
determinations.  The  Agency  believes 
diat  intervals  to  control  risks  due  to 
chronic  or  subchronic  toxicity  should  be 
determined  on  a  case-by-case  rather 
than  a  generic  basis,  due  to  the  difficulty 
of  assessing  the  nature  and  level  of 
chronic  risks.  The  Agency  proposes  to 
continue  its  policy  of  case-by-case 
evaluation  of  reentry  exposure,  and  in 
particular  proposes  to  formally 
reevaluate  reentry  exposure,  and  set 
intervals  as  needed,  if  a  pesticide  enters 
Special  Review  (see  S  156.210(f)).  The 
interim  reentry  intervals  in  this 
proposal,  based  on  acute  toxicity,  are 
intended  to  serve  as  a  stop-gap  measure 
until  the  Agency's  reregistration 
program  can  cause  the  generation  of 
more  complete  toxicity  data  and 
evaluate  die  need  for  reentry  intervals 
for  each  agricultural  pesticide. 

Comment  #7;  The  proposed 
notification  requirements  should  be 
reexamined  in  light  of  "real  worid 
conditions  in  the  fields,"  such  as 
proximity  of  labor  camps  to  treated 
areas. 


Response:  The  Agency  agrees  that  if  a 
labor  camp  is  located  in  proximity  to  a 
treated  area  of  an  agricultural 
establishment,  notification  of  workers 
who  live  at  the  camp  would  be  effective 
in  preventing  accidental  reentry.  The 
Agency  has  clarified  its  intent  in  this 
Notice  to  propose  that  treated  areas 
adjacent  to  any  labor  camps  be  posted 
with  warning  signs  at  the  lioundary  of 
such  camps  when  posting  is  required, 
and  that  workers  who  live  in  adjacent 
labor  camps  be  orally  warned  of 
applications,  whether  or  not  they  will 
actually  work  in  or  near  the  treated 
area.  Public  comment  is  being  solicited 
on  this  issue. 

Comment  #&*  llie  cholinesterase 
monitoring  requirements  are  a  "good 
first  step."  but  the  comments  of  the 
Scientific  Advisory  Panel  on  this  topic 
should  be  addressed. 

Response:  The  Agency  refers  to  its 
response  to  SAP  comments  #11-13. 

Comment  #9;  A  comprehensive 
survey  and  health  monitoring  effort  for 
the  agricultural  sector  is  needed,  in 
cooperaticm  with  other  state  and  Federal 
agencies. 

Response:  The  Agency  believes  diat 
such  a  comprehensive  effort  is  beyond 
the  scope  d  this  proposal.  The  Ag«icy 
notes  that  one  such  farmworker  health 
monitoring  project  is  being  undertaken 
based  on  a  recent  Congressional 
appropriation  to  EPA. 

Comment  ^10:  EPA  should  take  steps 
to  deal  with  possible  conflict  between 
EPA  and  OSHA  in  enforcement  actions. 

Response:  The  Agency  acknowledges 
that  concurrent  jurisdiction  exists  over 
the  agricultural  sector  with  regard  to 
responsibility  for  health  and  safety.  The 
Agency  has  consulted  with  OSHA  in  an 
attempt  to  ensure  that  no  duplication  or 
conflict  among  regulations  will  occur, 
especially  with  regard  to  EPA's 
proposed  decontamination  requirements 
and  the  OSHA  Field  Sanitation 
Standard.  The  Agency  agrees  that 
coordination  of  the  agencies' 
enforcement  efforts  in  the  agricultural 
sector  would  be  desirable.  EPA  plans  to 
continue  its  consultations  with  OSHA  to 
clarify  these  matters. 

Comment  #11:  The  Subcommittee  on 
Departmental  Operations,  Research,  and 
Foreign  Agriculture  should  be  provided 
with  information  on  the  costs  of 
implementation  and  enforcement  of  the 
proposal,  to  be  used  for  Congressional 
funding  deliberations. 

Response:  The  Agency  notes  that 
while  the  proposed  regulations  would 
elaborate  on  previous  definitions  of 
pesticide  misuse,  it  does  not  increase 
the  number  of  establishments  subject  to 
misuse  enforcement.  Any  farm,  forest 
nursery  or  greenhouse  using  registered 


pesticides  is  already  within  the  scope  of 
state  and  Federal  enforcement  activities. 
In  that  sense,  implementation  of  the 
proposal  may  not  require  additional 
resources  for  oiforcement  On  the  other 
hand,  the  Agency  recognizes  that  it  will 
be  necessary  to  mount  an  effort  to 
disseminate  information  on  the  new 
requirements  to  the  agricultural 
community,  and  has  already  begun  the 
preparations  for  this  effort  in 
cooperation  with  several  other 
organizations.  As  the  proposal  moves 
toward  a  final  rule,  the  Agency  will 
examine  resource  issues  associated  with 
implementation  and  consider  those  in 
preparation  of  the  President's  budget 

Comment  iH2:  The  Agency  should 
address  the  concern  of  ttie  SAP 
regarding  EPA's  philosophy  of 
establishing  only  minimum  standards, 
since  health  and  safety  requirements  of 
workers  do  not  vary  geographically  or 
by  economic  sector. 

Response:  The  Agency  referee  to  its 
response  to  SAP  comment#l. 

2.  Comments  of  Senator  Leahy 

Comment  #i:  Supports  extending 
protections  to  pesticide  applicators  as 
well  as  to  nersery,  greenhouse,  and 
forestry  woikers. 

Response:  None. 

Comment  #2:  Supports  emergency 
transportation  requirement  in  the  case 
of  suspected  pesticide  poisoning  or 
injury. 

Response:  None. 

Comment  #3:  Interim  reentry  intervals 
should  take  into  account  potential 
chronic  and  subchronic  effects  and 
effects  of  inert  ingredients. 

Response:  Currently,  available 
chronic  and  subchronic  data  are  in  fact 
used  in  setting  reentry  intervals  on  a 
case  by  case  basis,  llie  Agency 
proposes  to  continue  this  policy  and 
refers  to  its  respone  to  Representative 
Brown's  comment  #6  for  further 
discussioiL  Concerning  inerts,  the 
Agency  believes  that  it  will  be  rare  for 
significant  residues  of  toxic  inerts  to 
remain  in  fields  after  sprays  have  dried. 
Reentry  concerns  are  principally  due  to 
residues  of  active  ingredients  or  their 
metabolites  or  de^adation  products. 

Comment  #4;  No  data  is  provided  to 
support  the  Agency's  contention  that  the 
72/48/24  hour  interim  reentry  interval 
option  is  not  economically  feasible. 

Response:  More  detailed  economic 
impact  projections  are  found  in  the 
Regidatory  Impact  Assessment  (RIA)  for 
this  proposal.  The  RIA  concluded  that 
the  total  first-year  non-incremental  cost 
of  the  72/48/24  hour  reentry  option 
would  be  $222.2  million,  attributable 
largely  to  fiwt  vegetable,  and 
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greenhouse  sector  impacts,  compared  to 
an  estimated  $33.7  million  under  this 
proposal. 

Comment  #5:  Displaying  a  pesticide 
safety  information  poster  is  inadequate 
training  for  non-handler  workers,  who 
should  be  given  the  same  training  as 
handlers. 

Response:  The  Agency  considered 
whether  handler-type  training,  or  some 
other  form  of  training,  would  be 
appropriate  and  practicable  for  all 
fleldworkers.  The  Agency  believes  that 
adequate  delivery  mechanisms  would 
not  be  available  if  handler  training 
(similar  to  certification)  were  required 
for  all  Heldworkers.  In  addition,  this 
level  of  training  is  not  necessary  for 
workers  whose  primary  need  is  to 
protect  themselves  from  pesticide 
exposure  and  who  are  generally  not  in  a 
position  to  cause  exposure  to  others. 
The  Agency  seeks  comment  on  these 
issues. 

Comment  #0:  Workers  should  be 
given  the  name  and  the  common  signs 
and  symptoms  of  pesticides  to  which 
they  are  exposed,  without  the  need  for  a 
request 

Response:  The  Agency  carefully 
considered  which  pesticide-specific 
information  would  be  most  useful  to 
workers  and  what  methods  of 
communicatloD  of  that  information 
would  be  most  effective.  While  the 
Agency  proposes  that  the  worker  be 
provided  with  the  brand  name,  the 
registration  number,  and  the  name  of  all 
active  ingredients  of  any  product  to 
which  the  worker  is  exposed,  the 
common  signs  and  sjrmptoms  of 
poisoning  for  the  product  would  not  be 
available  to  the  employer  because  this 
information  is  only  rarely  required  on 
pesticide  labeling.  The  Agency  is 
soliciting  comment  on  whether 
information  about  the  general  (rather 
than  product-specific)  signs  and 
symptoms  of  pesticide  poisoning  should 
be  required  as  part  of  the  pesticide 
safety  information  display.  As  to 
communication  method,  the  Agency 
believes  that  information  such  as 
chemical  names  would  be  ignored  or  not 
recalled  by  workers  if  given  during  an 
oral  warning,  and  it  would  be 
burdensome  on  employers  for  it  to  be 
routinely  marked  on  warning  signs  or 
displayed  at  a  central  location  such  as  a 
notice  board.  In  addition,  not  all 
workers  would  want  this  more  detailed 
information.  While  there  may  be  some 
inhibition  among  some  workers  in 
making  a  request  this  appears  to  be  the 
most  reasonable  and  effective  method  of 
making  the  information  available  to 
those  workers  who  want  it  The  Agency 
notes  that  it  is  concerned  more  generally 
with  how  toxicity  and  safety 


information  about  pesticides  should  best 
be  communicated  to  the  public,  and  is 
pursuing  this  as  a  separate  matter. 

Comment  #7;  Treated  areas  should  be 
posted  for  pesticides  «vith  reentiy 
intervals  of  24  hours  or  longer,  because 
too  many  highly  toxic  pesticides  would 
otherwise  not  be  included  and  oral 
warnings  are  not  adequate. 

Response:  The  Agency  refers  to  its 
response  to  SAP  comment  #5. 

Comment  #&•  Warning  signs  should 
be  posted  at  labor  camps  wdien  they  are 
located  in  or  near  treated  areas. 

Response:  The  Agency  refers  to  its 
response  to  Representative  Brown's 
comment  #7. 

Comment  #flt  Any  symbol  for  use  on 
warning  signs  other  than  the  skull  and 
crossbones  should  be  pilot  tested  for 
worker  understandabUity. 

Response:  The  Agency  agrees  that 
pilot  testing  under  field  conditions  of 
any  proposed  warning  sign  symbol 
would  help  to  establish  its  relative 
effectiveness,  and  has  invited  comment 
on  how  this  could  best  be  accomplished. 

Comment  *10:  More  emphasis  should 
be  given  to  mechanical  controls  (closed 
systems)  as  opposed  to  personal 
protective  equipment  (I^)  in  view  of 
uncertainties  about  the  effectiveness  of 

PPB. 

Response:  While  some  uncertainties 
about  the  efficacy  of  PPB  remain. 
considerable  data  is  in  fact  available. 
The  Agency  refers  to  its  response  to 
Representative  Brown's  comment  #4  for 
its  proposal  to  address  weaknesses  in 
this  data  base.  The  Agency  proposes  to 
prohibit  work  activities  altogether  when 
weather  conditions  are  such  that  the 
required  PPE  might  cause  heat  stress. 
The  proposal  also  includes  incentives 
for  the  use  of  closed  mixing/loading  and 
application  systems  in  terms  of  reduced 
PPB  requirements. 

C.  PIFRA  Scientific  Advisory  Panel 
Pursuant  to  FIFRA  section  25(d).  a 
copy  of  this  proposal  was  provided  to 
the  FDHRA  Sdentiific  Advisory  Panel 
(SAP).  On  March  2. 1968,  die  SAP  held 
an  open  meeting  to  review  this  proposal 
and  submitted  written  comments  to  the 
Agency.  Following  is  a  summary  of  each 
written  comment  by  die  SAP,  togedier 
with  the  Agency's  response. 

Comment  #i.-  Establishing  only 
Tpiniiniim  Standards  seems  inappropriate 
when  more  stringent  standards  have 
already  been  proven  and  accepted  in 
California  and  Texas  tvidiout  debiment 
to  the  agriculttiral  economy. 

Response:  The  Agency  believes  that 
this  proposal  represents  the  most 
stringent  worker  protection  standards 
that  are  applicable  nationwide;  the 
standards  are  "minimum"  only  in  the 


sense  that  no  state  may  have  less 
stringent  requirements.  This  proposal 
follows  FIFRA  in  allowing  any  state  to 
develop  more  stringent  regulations  if 
they  are  warranted  by  conditions  in  that 
state.  Moreover,  die  Agency  routinely 
sets  product-specific  protective 
measures  on  a  case-by-case  basis,  such 
as  personal  protective  equipment  and 
reentry  intervals,  that  can  be  more 
stringent  than  those  required  by  the 
proposal.  Such  measures  would  be 
unaffected  by  the  proposal. 

Comment  #2:  The  proposal  contains 
ambiguous  wording. 

Response:  One  of  the  primary  reasons 
for  revising  the  existing  worker 
protection  regulations  was  ambiguous 
wording.  The  Agency  welcomes  specific 
comments  as  to  such  wording  in  this 
proposal. 

Comment  #3;  All  workers  applying 
pesticides  should  be  required  to  take  a 
training  program. 

Response:  The  Agency  agrees.  The 
Agency  is  proposing  to  require  that  all 
pesticide  handlers,  including 
applicators,  be  trained  as  described  in 
that  section  or  be  certified  under  Part 
171. 

Comment  #4;  Names  of  pesticides 
used  and  the  common  symptoms  of  toxic 
exposure  to  these  pesticides  should  be 
provided  to  workers  on  a  routine  basis. 

Response:  The  Agency  agrees  that 
workers  exposed  to  pesticides  should 
receive  information  about  pesticides  to 
which  they  are  exposed  and  signs  of 
exposure.  The  Agency  is  proposing  that 
handlers  be  provided  labeling 
information  on  request  while  other 
woiiers  be  given  oral  or  posted 
warnings  before  pesticide  applications 
and  provided  certain  other  information 
about  the  pesticide  on  request  In 
addition,  the  proposed  handler  training 
must  include  common  signs  and 
symptoms  of  pesticide  poisoning.  The 
Agency  is  soliciting  comment  on 
whether  similar  information  about 
poisoning  symptoms  should  be  included 
in  the  pesticide  safety  information  that 
must  be  displayed  in  a  prominent 
location. 

Comment  #5:  Posting  of  treated  areas 
on  famu  should  be  required  following 
application  of  pesticides  having  reentry 
intervals  of  24  hours  or  greater  (instead 
of  greater  than  48  hours). 

Response:  While  the  option  of 
additional  posting  would  probably 
decrease  the  risk  of  accidental  early 
reentry  poisonings,  it  would  also 
increase  the  economic  cost  to  growers. 
The  Agency  believes  that  Uie  increased 
benefits  under  this  option  would 
probably  not  outweigh  the  increased 
costs,  especially  considering  that  under 


this  proposal  daily  oral  warnings  would 
be  required  for  all  pesticide 
applications.  The  Agency  is  soliciting 
comment  on  this  issue. 

Comment  #&-  All  communications 
should  be  in  the  language  the  workers 
understand. 

Response:  The  Agency  agrees  that 
providing  information  is  of  iittie  value  if 
the  information  cannot  be  understood. 
The  Agency  is  proposing  that  oral 
warnings  be  given  in  a  language  the 
worker  can  understand:  that  treated 
area  warning  signs  display  a  standard 
symbol  clearly  indicating  that  entry  is 
forbidden;  and  that  the  pesticide  safety 
information  that  must  be  displayed 
contain  a  statement  in  the  language  of 
each  non-English  speaking  worker  that 
the  information  on  the  poster  is 
imporiant  and  should  be  explained  to 
him. 

Comment  #7;  Acute  toxicity  data 
should  be  used  for  establishing  interim 
reentry  intervals,  in  addition  to  other 
indications  of  toxicity  where 
appropriate,  especially  dermal  and 
respiratory  toxicity. 

Response:  The  Agency  proposes  to 
use  acute  dermal,  skin  irration,  andieye 
irration  toxicity  in  establishing  interim 
reentry  intervals.  The  Agency  proposes 
not  to  consider  either  acute  oral  toxicity, 
since  the  oral  route  is  not  a  major  route 
of  reentry  exposure,  or  inhalation 
toxicity,  since  the  inhalation  route  is  not 
a  major  route  of  exposure  after  sprays 
have  dried.  Before  sprays  have  dried 
inhalation  toxicity  would  be  considered 
in  determining  personal  protective 
equipment  for  eariy  reentry  workers. 

Comment  #&•  Longer  interim  reentry 
intervals  should  be  estabUshed  which 
take  account  of  potential  chronic  and 
subchronlc  effects  in  addition  to  acute 
effects. 

Response:  The  Agency  considered  the 
option  of  requiring  longer  intervals  (i.e. 
72/48/24  hours  by  Toxicity  Category) 
but  believes  that  such  Intervals  are  not 
supported  on  a  generic  basis  by  the 
limited  reentry  data  available  on  certain 
pesticides.  The  Agency  agrees  that 
reentry  intervals  should  reflect  chronic 
and  subchronlc  effects  of  pesticides 
when  data  is  available,  but  that 
appropriate  intervals  should  be 
determined  on  a  case-by-case  basis.  The 
Agency  is  soliciting  comment  on  these 
issues. 

Comment  #ft  Meaningful  reentry 
intervals  should  be  estabUshed  for 
Toxicity  Category  in  and  IV  pesticides. 
Response:  "Hie  Agency  considered  the 
option  of  establishing  a  minimum  24- 
hour  reentry  Interval  for  all  pesticides. 
In  the  case  of  Toxicity  Category  III  and 
IV  pesticides,  this  would  provide  some 
interim  protection  for  pesticides  which 


are  later  discovered  to  have  chronic 
effects,  and  would  probably  reduce  the 
incidence  of  skin  and  eye  poisonings 
now  occurring  from  pesticides  in  these 
categories.  However,  the  Agency 
rejected  this  option  because  it  would 
result  in  unwarranted  reentry  intervals 
for  some  pesticides,  and  because 
chronic  effects  are  best  addressed  on  a 
pesticide-specific  rather  than  generic, 
basis.  The  Agency  is  soliciting  comment 
on  this  issue. 

Comment  ^10:  The  Agency  should 
provide  a  list  of  all  agricultural 
pesticides  identifying  their  toxicity 
categorization  and  reentry  interval. 
Response:  Such  a  list  is  currently 
being  developed  by  the  Agency  and  will 
be  made  available  to  registrants  and 
other  interested  parties. 

Comment  *ll:  The  Agency  should 
consider  a  broader  range  of 
cholinesterase  monitoring,  including:  A 
shorter  exposure  trigger;  monitoring  of 
private  applicators;  and  triggering  based 
on  eariy  symptoms  of  exposure. 

Response:  The  Agency  believes  that  a 
more  sensitive  exposure  trigger  (fewer 
days  of  exposure)  would  not  extend 
monitoring  to  an  appreciable  number  of 
handlers  with  routine  exposure  to 
organophosphates,  but  would  Instead 
include  persons  with  very  short-term  or 
spread-out  exposure  for  whldi 
monitoring  would  not  be  necessary. 
Extending  monitoring  to  private 
handlers  would  probably  not 
significantly  reduce  overall  risk, 
because  the  number  of  non-commercial 
handlers  meeting  the  exposure  trigger  is 
anticipated  to  be  small.  While 
monitoring  handlers  with  early 
symptoms  of  exposure  could  prevent 
future  poisonings,  monitoring  could  not 
begin  before  a  considerable  period  of 
removal  bxna  exposure,  in  order  to 
estabUsh  a  baseline,  llie  Agency  is 
soliciting  comment  on  these  issues. 

Comment  ^12:  A  pre-exposure 
baseline  should  be  required  of  workers 
meeting  the  cholinesterase  monitoring 
trigger. 

Response:  The  Agency  believes 
baseline  testing  will  ordinarily  be  a 
necessary  part  of  a  cholinesterase 
monitoring  program,  and  that  the  timing 
and  methodology  of  baseline  testing 
would  best  be  addressed  in  the 
guidelines  for  supervising  physicians 
which  the  Agency  plans  to  develop. 

Co/n/ne/i/ #3;  Recognition  of 
cholinesterase  Inhibitor  exposure 
symptoms  should  be  made  a  part  of  a 
training  program. 

Response:  The  Agency  agrees  that 
handlers  routinely  exposed  to 
cholinesterase  inhibiting  pestiddes 
should  be  made  aware  of  the  symptoms 
of  over-exposure  and  when  it  is 


necessary  to  reduce  or  avoid  exposure 
in  order  to  protect  themselves.  The 
Agency  has  modified  the  proposal  to 
require  that  the  general  training  of 
pesticide  handlers  include  information 
about  the  signs  and  symptoms  of 
cholinesterase  inhibition.  In  addition, 
the  employer  must  notify  the 
commercial  handler,  at  the  time  the 
employer  is  notified  by  the  supervising 
physician,  that  changes  to  work 
practices  may  be  necessary  or  that 
removal  bom  exposure  is  necessary,  in 
order  for  the  handler  to  take  steps  to 
reduce  or  avoid  exposure.  Comment  is 
solicited  on  this  proposal. 
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IX  Regalatwy  RaquiraiiMnts 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  must  submit  its  analysis 
supporting  its  findings  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  Agency  has  determined  that 
this  proposed  revision  of  Part  170  is  a 
major  regulation  as  defined  by  E.O. 
12291.  A  regulatory  impact  analysis  has 
been  developed  and  submitted  to  OMB 
as  required.  This  dociunent  is  available 
for  public  inspectioo  at  the  address 
given  at  the  beginning  of  this  Fadanl 
Register  notice.  A  aammaiy  follows. 


EPA  proposes  to  revise  40  CFR  Part 
170  to  spe<^y  requirements  that  would 
mitigate  the  risks  from  exposure  to 
pesticides  and  their  residues  by 
pesticide  handlers  and  agriculttual 
workers.  EPA  has  developed, 
considered  and  analyzed  many 
approaches  to  mitigating  these  risks  and 
proposes  to  issue  regulations  covering 
reentry  intervals,  personal  protective 
equipment,  training,  notification, 
decontamination,  emergency  medical 
duties  and  cholinesterase  monitoring. 

The  propoMd  regtdations  would  serve 
to  protect  the  hired  labor  force  of  2.3 
million  persons  exposed  either  directly 
or  indirectly  to  pesticides  as  a  result  of 
their  occupatiaiu  on  faims.  in  fotests,  in 
niuseriee.  or  in  greenhouses.  This 
workforce  includes  1 J  miUioB  hired 
farmworkers,  ISO  thousand  commercial 
pesticide  applicator  personnel  7.2 
thousand  workers  in  forestry.  12S 
thousand  workers  in  nurseries  and  175 
thousand  wofkers  ia  greenhouses. 

The  total  incmnantal  coat  (not 
inclvdng  costs  already  incorred)  in  the 
first  year  of  this  proposed  regulation, 
given  eidsting  remlations  at  the  Stats 
and  Federal  levdl  is  an  estimated  $17D.O 
million.  rqnesantiiM  an  average  cost  per 
worker  prolactad  of  174.  Total 
incremental  coats  attzibutaUe  to  specific 
niguiiuiiiants  rangmd  frrwn  IB  0  mililnn 
for  emergency  nedieal  duties  (an 
average  of  $£22  per  worker)  to  $35.4 
million  for  cholinesterase  monitoring  (an 
average  of  $15.39  per  worker).  These 
costs  would  affect  sectors  of  the 
agricultural  economy  according  to  their 
intensity  of  pesticide  use  and  types  of 
pesticides  used.  The  estimated  first  year 
nonincremental  cost  by  sector  ranges 
from  $187  for  an  average  feed/grain 
farm  to  $811  for  an  average  vegetable 
farm  to  $3,515  for  an  average  greenhouse 
to  $8,910  for  an  average  commercial 
pesticide  application  firm. 

The  benefits  that  would  accrue  to 
pesticide  handlers  and  field  workers 
from  the  proposed  regulation  would 
include  reduction  in  lost  time  from  the 
workforce,  reduced  medical  expenses 
and  overall  increased  productivity  from 
having  a  workforce  less  afiected  by 
pesticide  exiKwure.  While  these  benefits 
cannot  be  quantified,  the  Agency 
believes  that  these  types  of  benefits 

would  be  substantial 

B.  Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regnlatoiy  FlexOiility  Act  of 
1960  (Pob.  L  96-354: 0«  StaL  IIM  S 
U.S.C.  601-612).  The  resolu  of  that 
review  have  been  incorporated  Into  the 
regulatory  Impact  analysis.  The 
proposed  regulation  was  foimd  to  affect 
farms  bx  aO  sixe  categoiiaa.  The  vast 


majority  of  farms  are  small  businesses. 
The  Agency  is  seeking  further 
information  on  the  impact  of  this 
proposal  on  small  agricultiwal 

establishments. 

Paperwork  Reductioo  Act 

The  Office  of  Management  and  Budget 
(OMB)  haa  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U5.C. 
3501  et  acq.,  and  has  assigned  OMB 
control  number  207D-A328. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  0.5  boius  per  response, 
including  time  for  reviewing 
instructions,  searching  e3cisting  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coliection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  infonnation.  Including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223.  US.  Environmental  Protection 
Agency,  401  M  St,  SW..  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington. 
DC  20503.  mariced  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
reapood  to  any  OMB  or  public 
coounents  on  the  information  collection 
requirements  contained  in  this  proposal 

list  of  SubiecU  in  40  CFR  Parts  156  and 
170 

Environmental  protection.  Labeling. 
Pesticides  and  pests,  Intergovernmental 
relations.  Occupational  safety  and 
healtii. 

Dated:  |une  28. 1988. 
A.  fames  Barnes, 
Acting  Administrator. 

Therefore,  it  is  proposed  that  Chapter 
I  of  Title  40  be  amended  as  follows: 

PAirr  156-LABEUNQ 
REQUtREMENTS  FOR  PESTICIOES 
AND  DEVICES 

1.  In  Part  156: 

a.  The  authority  citation  continues  to 
read  as  fdlows: 

Authority:  7  VS.C.  ise-isey. 

b.  By  adding  new  Subpart  K,  to  read 
as  follows: 

Subpart  K— AgricuHursI  Wwfcai  Piolactlow 

Sec 

1S8.2O0  Scope  and  applicability. 

156.202  Authority  of  the  Agency. 

ueL208  Reference  sUtemenL 

1S8J08  Geaaral  statementa. 
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156.210    Reentry  statements. 
156.212    Posting  statements. 

156.215  General  personal  protective 
equipment  statements. 

156.216  Personal  protective  equipment  for 
handlers. 

156.217  Personal  protective  equipment  for 
early  reentry  workers. 

Subpart  K— Agricultural  Worker 
Protectton  Statements 

§156.200    Scope  and  appHcability. 

(a)  Scope.  This  subpart  prescribes 
labeling  requirements  for  the  protection 
of  agricultural  pesticide  handlers  and 
workers  in  pesticide-treated  areas.  The 
statements  incorporate  by  reference  the 
worker  protection  standards  of  Part  170 
of  this  chapter.  This  subpart  also 
prescribes  reentry  interval  and  personal 
protective  equipment  statements  which 
must  be  placed  on  labeling. 

(b)  Applicability.  (1)  The  requirements 
of  this  subpart  apply  to  each  pesticide 
product  that  bears  directions  for  use  or 
whose  labeling  reasonably  permits  use 
in  the  production  of  any  agricultural 
plant  on  or  in  any  farm,  forest,  nursery, 
or  greenhouse. 

(2)  The  requirements  of  this  subpart 
do  not  apply  to  a  product  that  bears 
directions  solely  for  uses  exempted  by 
S  170.3(b)(2)  of  this  chapter. 

§156.202    Authority  of  the  Agency. 

The  Agency,  upon  its  own  initiative  or 
upon  application  by  a  registrant  or  other 
person  in  accordance  with  §§156.210. 
156.216  or  156.217,  may  modify  or  waive 
the  requirements  of  this  subpart,  or  may 
permit  alternative  labeling  statements  to 
be  used. 

I156.20S    Reference  statement 

The  label  of  each  product  shall  bear 
the  reference  statement:  "On  or  in 
farms,  forests,  nurseries,  or  greenhouses, 
use  only  in  accordance  with  Part  170  of 
Title  40,  Code  of  Federal  Regulations, 
EPA  regulations  for  the  protection  of 
agricultural  workers  and  pesticide 
handlers.  These  regulations  are  part  of 
the  labeling  of  this  product  and  should 
be  obtained  by  the  user.  Some  States 
have  more  restrictive  worker  protection 
requirements;  consult  your  State  agency 
responsible  for  pesticide  regulation  for 
information  on  your  State's 
requirements." 

§156.206    General  Statements. 

(a)  The  labeling  of  each  product  shall 
bear  the  statement:  "Do  not  apply  this 
product  in  a  way  that  will  contact 
unprotected  workers,  either  directiy  or 
through  drift  Only  protected  handlers 
may  be  in  the  area  during  application." 


(b)  If  the  product  is  assigned  to 
Toxicity  Category  I  or  II  in  accordance 
with  §  162.10(h)(1)  of  tiiis  chapter 

(1)  The  signal  word  shall  appear  in 
Spanish  as  well  as  English. 

(2)  The  statement,  "Si  usted  no  lee 
ingles,  no  use  este  producto  hasta  que  el 
etiqueta  haya  sido  explicado 
ampliamente,"  shall  appear  on  the  label 
in  close  proximity  to  the  Spanish  signal 
word.  [Translation:  If  you  cannot  read 
English,  do  not  use  this  product  until  the 
label  has  been  fully  explained  to  you.] 

(c)  If  the  product  contains  an 
organophosphate  or  N-methyl 
carbamate,  or  is  a  fumigant,  the  label 
shall  so  state.  The  identification  may 
appear  as  part  of  the  product  name,  as 
part  of  the  product  type  identification  or 
as  a  separate  statement.  It  may  not 
appear  only  within  the  ingredients 
statement 

(d)  If  the  product  is  required  to  bear 
the  skull  and  crossbones  on  the  label 
the  product  labeling  shall  also  bear  the 
statement:  "Visual  or  voice  contact  must 
be  made  at  least  every  two  hours  with 
any  person  who  is  mixing,  loading,  or 
applying  this  product" 

(e)  If  the  product  is  a  fumigant,  the 
product  labeling  shall  bear  the 
statement:  "Visual  contact  must  be 
maintained  by  an  observer  at  all  times 
with  any  person  who  is  applying  this 
product  in  a  greenhouse  or  similar 
structure,  or  who  enters  the  greenhouse 
before  the  reentry  interval  has  expired. 
The  observer  must  have  immediate 
access  to  the  same  personal  protective 
equipment  required  for  an  applicator  of 
this  product." 

§  156.210    Reentry  statements. 

(a)  Requirement.  Each  product  shall 
bear  reentry  statements  as  prescribed 
by  this  section.  The  statements  consist 
of: 

(1)  The  prohibition  against  immediate 
reentry  specified  in  paragraph  (c)(1)  of 
this  section. 

(2)  The  reentry  statement  specified  in 
paragraph  (c)(2)  of  this  section,  if 
applicable. 

(3)  The  interim  or  product-specific 
reentry  interval  in  accordance  with 
paragraph  (d)  or  (e)  of  this  section,  if 
applicable. 

(b)  Location  of  reentry  statements. 
The  statements  required  by  paragraph 
(a)  (1)  and  (2)  of  this  section  shall  be 
located  in  the  use  directions  of  the 
product  labeling  under  the  heading 
"REENTRY."  If  die  statements  are  not 
located  on  the  label  of  the  product  but 
are  in  supplemental  labeling 
accompanying  the  product  diuing 
distribution  or  sale,  the  human  hazard 
precautionary  section  of  the  label  shall 
contain  a  reference  statement  to  the 


reentry  statements  elsewhere.  The 
required  statements  may  be  combined  to 
avoid  redundancy  as  long  as  the 
requirements  and  conditions  under 
which  they  apply  are  cleariy  identified, 
llie  interim  or  product  specific  reentry 
interval  required  by  paragraph  (a)(3]  of 
this  section  shall  be  associated  on  the 
labeling  with  each  crop  or  use  to  which 
it  applies,  immediately  preceded  or 
followed  by  the  words  "Reentry 
Interval"  (or  the  letters  "RET*  if 
previously  defined  in  the  labeling).  If  the 
same  reentry  interval  applies  to  all 
crops  and  uses,  the  reentry  interval  may 
be  listed  once  together  with  other 
statements  under  the  heading 
"REENTRY." 

(c)  General  reentry  statements.  (1 ) 
Each  product  shall  bear  the  statement 
"Do  not  enter  or  allow  entry  into  treated 
areas  until  [sprays  have  dried/dusts 
have  settied/vapors  have  dispersed,  as 
applicable]  to  perform  hand  labor  tasks. 
A  person  may  enter  the  area  to  perform 
other  tasks  only  if  the  person  is  wearing 
the  personal  protective  equipment  listed 
on  the  label  for  a  pesticide  handler." 

(2)  Each  product  for  which  an  interim 
or  product-specific  reentry  interval  has 
been  established  shall  bear  the 
statement  "After  [sprays  have  dried/ 
dusts  have  settied/vapors  have 
dispersed,  as  applicable]  do  not  enter  or 
allow  entry  into  the  treated  area  until 
the  reentry  interval  has  expired,  unless 
the  person  entering  the  treated  area  is 
wearing  the  personal  protective 
equipment  listed  on  the  label  for  eariy 
reentry." 

(d)  Product  specific  reentry  intervals. 
A  product-specific  reentry  interval  is 
established  based  on  reentry  protection 
data  submitted  in  accordance  with 

§  158.140  of  this  chapter  and  Subdivision 
K  of  the  Pesticide  Assessment 
Guidelines.  A  product  specific  reentry 
interval  shall  supersede  any  interim 
reentry  interval  applicable  to  the 
product 

(e)  Interim  reentry  intervals— {\) 
Existing  interval  An  interim  reentry 
interval  established  by  the  Agency  prior 
to  the  effective  date  of  this  subpart  will 
continue  to  apply  imless  a  longer  interim 
reentry  interval  is  required  by  paragraph 
(e)(2)  of  this  section.  However,  if  reentiy 
protection  data  were  required  at  the 
time  of  the  establishment  of  the  existing 
interval  and  fiagged  for  expedited 
review,  the  existing  interval  will 
continue  to  apply  even  if  a  longer 
interim  reentry  interval  is  required  by 
paragraph  (e)(2)  of  this  section. 

(2)  Interval  based  on  acute  toxicity  of 
the  active  ingredient  (i)  If  there  is  no 
existing  reentry  interval  or  if  an  existing 
reentry  interval  is  superseded  under 
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paragraph  (eKl)  of  this  section,  an 
interim  interval  shall  be  established, 
based  upon  the  acute  toxicity  of  the 
active  ingredient(s]  in  the  product.  The 
Toxicity  Category  of  each  active 
ingredient  in  the  product  shall  be 
determined  based  upon  a  comparison  of 
data  on  the  acute  dermal  toxicity,  eye 
irritation  effects,  or  skin  irritation  effects 
of  the  ingredient  to  the  criteria  of 
§  162.10(hKl)  of  this  chapter.  If  no 
dermal  toxicity  data  are  available,  data 
on  oral  toxicity  shall  also  be  considered 
in  this  comparison. 

(ii)  If  the  product  contains  a  sole 
active  ingredient  which  is  in  Toxicity 
Category  I  and  which  belongs  to  the 
organophosphate  or  N-methyl 
carbamate  chemical  class,  the  interim 
reentry  interval  shall  be  48  hours. 

(iii)  If  the  product  contains  any  other 
sole  active  ingredient  which  is  in 
Toxicity  Category  I.  the  interim  reentry 
interval  shall  be  24  hours. 

(iv)  If  the  product  contains  a  sole 
active  ingredient  which  is  in  Toxicity 
Category  II  and  which  belongs  to  the 
organophosphate  or  N-methyl 
carbamate  chemical  class,  the  interim 
reentry  interval  shall  be  24  hours. 

(v)  If  the  product  contains  any  other 
sole  active  ingredient  which  is  in 
Toxicity  Category  II.  there  shall  be  no 
interim  reentry  interval. 

(vi)  If  the  product  contains  only  active 
ingredients  which  are  in  Toxicity 
Category  III  or  IV,  there  shall  be  no 
interim  reentry  interval. 

(vii)  If  the  product  contains  more  than 
one  active  ingredient,  the  interim 
reentry  interval  shall  be  the  longest 
interval  among  the  active  ingredients 
determined  by  the  criteria  in  paragraphs 
(e)(2)  (ii)  through  (vi)  of  this  section. 

(f)  Modification  based  upon  Special 
Review.  If  the  Agency  concludes,  in 
accordance  with  §  154.25(c)  of  this 
chapter,  that  a  pesticide  should  be 
placed  in  Special  Review  because  of  a 
determination  that  it  meets  or  exceeds 


chapter  for  human  health  effects,  the 
Agency  will  at  that  time  also  determine 
an  appropriate  interim  reentry  interval. 

(g)  Modification  based  upon 
submission  of  data.  The  Agency  may, 
based  upon  data  submitted  by  any 
person  demonstrating  that  exposure 
levels  resulting  from  the  application  of  a 
pesticide  product  warrant  a  shorter  or 
longer  reentry  interval  than  that 
required  by  this  section,  modify  the 
reentry  interval  on  a  case-by-case  basis. 
Supporting  data  may  be  in  accordance 
with  Part  158  of  this  chapter  and 
Subdivision  K  of  the  Pesticide 
Assessment  Guidelines,  or  other 
medical,  epidemiological,  or  health 
effects  studies. 

S  156.212    Posting  statementa. 

(a)  Requirement — (1)  Each  product 
that  has  a  reentry  interval  of  greater 
than  48  hours  for  any  crop  or  use  site 
shall  bear  the  statement  "Areas  treated 
with  this  product  are  subject  to  posting." 

(2)  Each  product  that  has  a  reentry 
interval  of  48  hours  or  less,  and  that 
either  bears  directions  for  use  in 
greenhouses  or  nurseries  or  whose 
labeling  reasonably  permits  use  in 
greenhouses  or  nurseries  shall  bear  the 
statement:  "If  this  product  is  used  in 
nurseries  or  greenhouses,  treated  areas 
must  be  posted  before  application  and 
must  remain  posted  until  the  reentry 
interval  has  expired." 

(b)  Location.  The  posting  statement 
required  by  paragraph  (a)  (1)  or  (2)  of 
this  section  may  be  located  on  the 
product  labeling  with  the  specific  crops 
or  sites  to  which  it  applies  or,  if  it 
applies  to  more  than  one  crop  or  site, 
may  be  located  in  the  general  use 
directions. 

(  156.21S    General  personal  protection 
squlpmsnt  statsnwnts. 

(a)  Requirement.  Each  product  shall 
bear  the  personal  protective  equipment 
(PPE)  statements  prescribed  by 


SS  156.216  and  156.217.  n>E 
requirements  for  a  product  established 
prior  to  the  effective  date  of  this  subpart 
shall  use  the  mora  protective  of  the 
requirements  for  each  area  of  the  body. 
However,  any  existing  label  prohibition 
on  the  use  of  gloves  or  boots  overrides 
the  corresponding  requirement  of  this 
subpart 

(b)  Location  of  PI'E  statements.  PPE 
statements  shall  be  located  in  the  use 
directions  of  the  product  labeling  under 
the  heading  "PERSONAL  PROTECTIVE 
EQUIPMENT."  U  the  statements  are  not 
located  on  the  label  of  the  product  but 
are  in  supplemental  labeling 
accompanying  the  product  during 
distribution  or  sale,  the  human  hazard 
precautionary  section  of  the  label  shall 
contain  a  reference  statement  to  the  PPE 
statements  elsewhere.  The  required 
statements  may  be  combined  to  avoid 
redundancy  as  long  as  the  requirements 
and  conditions  under  which  they  apply 
are  clearly  identiried. 


S  156.216 
for 


Personal  protective  squipntant 


(a)  Minimum  PPE  requirements.  The 
table  in  paragraph  (b)  of  this  section 
sets  out  the  minimum  PPE  requirements 
for  pesticide  handlers  and  early  reentry 
workers  entering  treated  areas  before 
sprays  have  dried,  dusts  have  settled,  or 
vapors  have  dispersed,  based  upon  the 
acute  toxicity  of  the  formulated  product 
by  route  of  exposure.  The  labeling  shall 
specify  the  PPE  for  each  route  of 
exposure,  based  upon  data  on  the  acute 
toxicity  of  the  product  by  that  route  of 
exposure.  If  data  to  determine  the  acute 
toxicity  of  the  product  by  an  applicable 
route  of  exposure  are  lacking,  the 
Toxicity  Category  of  the  formulated 
product  as  a  whole  shall  be  used  to 
determine  PPE  required  for  that  route  of 
exposure. 

(b)  Table. 


the  criteria  of  S  154.7(a)  (1)  or  (2)  of  the 
Minimum  Personal  Protective  Equipment  and  Normal  Work  Attire  for  Pesticide  Handlers  and  Workers  Reentering 

Treated  Areas  Before  Sprays  Have  Dried 


Routs  of  exposure 


Dermal  or  sMn 
irrilation  potential ' 


Inhalation 

Eye  Irritation  potanUai. 


Formuiaiad  product  toioaty  category 


I 


Protective  suit  *;  Cttefnical-resistant  gloves  ■'. 

Charncal-reststant  shoes,  shoe  covers,  or 

t>oots. 

Respiratory  protection  device  * 

Goggles  or  lace  shield ~.... 


II 


Protective    suit.    Chemical-resistant    gloves; 

Chemcal-reaistant  shoes,  shoe  covers,  or 

boots. 

Respiratory  protection  device 

Gon***  Of  t***  «h«eW 


Normal  wrork  attire  *: 
Chemtcal-resistam 
gloves. 

No  minirtKim  • 

No  minimum 


IV 


Normal  wortt  attire 


No  minimum 
Do. 


'  H  dennal  londly  and  skw  irritation  potential  ve  known  to  be  in  difterent  Toxicity  Categones,  the  more  toxic  of  the  two  shad  be  used 

•  A  protecBve  suN  •  a  loose-fitting  one-or  t»w>i>iece  garment,  such  as  a  fabnc  coverall,  that  is  worn  over  normal  worti  attve  and  covers  at  a  minimum  the  entire 
body  except  for  the  head,  hands  and  feet  ^  ^  .  ^  ^ 

'  "Chemical-resistanf  material  allows  no  measurable  movement  of  pesticide  through  the  matenal  (faring  use. 

•  Normtf  work  altira  coraistB  at  a  minimum  of  long  pants  and  long  sleeved  shirt  shoes  and  socks.  ..,.  .  ^        .    ., 

•  f^fin^pmZ^onS!)^  approved  by  the  National  Insbhite  o4  Occupational  Health  and  Safety  (NOSH)  and  the  Mine  Safely  and  HeaHh  Administration 

'*'^'^A,J^  STSSZiJ^'S?  Trer^ed  by  ^ 
circumstances  on  a  product-specific  basis. 


(c)  Modifications  based  upon 
exposure  pattern.  In  addition  to  the 
minimum  requirements  given  in 
paragraph  (b)  of  this  section,  the 
following  PPE  instructions  (or 
substitutions,  as  applicable)  shall  be 
included  on  the  labeling  of  each  product 
that  is  in  Toxicity  Category  I  or  II  by 
dermal  toxicity  or  skin  irritation 
potential. 

(1)  Mixing/loading.  Unless  a 
chemical-resistant  protective  suit  is 
otherwise  required,  the  labeling  shall 
specify  that  during  mixing  and  loading  a 
chemical-resistant  apron  shall  be  worn 
in  addition  to  other  PPE. 

(2)  Closed  system  mixing/loading.  If 
the  product  may  be  mixed  or  loaded  by 
a  closed  system  that  eliminates  open 
atmospheric  contact  with  the  pesticide 
and  its  rinsate  during  transfer  from  the 
original  container  to  the  application 
equipment,  the  labeling  may  specify  that 
under  these  circiunstances: 

(i)  Normal  work  attire,  chemical- 
resistant  apron  and  chemical-resistant 
gloves  may  be  worn  in  lieu  of  other  PPE; 

(ii)  If  pressure  is  used  during  closed 
system  mixing  or  loading,  goggles  or  a 
face  shield  shall  be  worn  in  addition  to 
other  PPE;  and 

(iii)  AH  other  PPE  for  a  handler  shall 
be  available  nearby  for  the  mixer/ 
loader's  use  in  case  of  equipment  failure 
or  other  emergency. 

(3)  Overhead  exposure.  If  the  product 
may  be  applied  in  a  manner  such  that 
overhead  exposure  to  the  pesticide  may 
occur,  the  labeling  shall  specify  that  a 
chemical-resistant  hat  with  a  wide  brim 
or  a  hood  shall  be  worn  in  addition  to 
other  PPE. 

(4)  Enclosed  cab  application.  If  the 
product  may  be  applied  using  an 
enclosed  cab  with  positive  pressure 
ventilation,  the  labeling  may  specify  that 


under  these  conditions  normal  work 
attire  may  be  worn  in  lieu  of  PPE,  which 
shall  be  available  in  the  cab  for  the 
applicator's  use  when  leaving  the  cab 
while  still  in  the  treated  area. 

(5)  Aerial  application.  If  the  product 
may  be  aerially  applied,  the  labeling 
may  specify  that: 

(i)  If  an  enclosed  cockpit  is  used, 
normal  work  attire  may  be  worn  in  lieu 
of  other  PPE,  and  chemical-resistant 
gloves  shall  be  available  in  the  cockpit 
for  the  applicator's  use  when  leaving  an 
aircraft  that  is  contaminated  with 
pesticide  residues. 

(ii)  If  a  nonenclosed  cockpit  is  used, 
chemical-rebistant  shoes,  shoe  coverings 
or  boots  may  be  omitted  and  a  helmet 
with  a  visor  may  be  worn  in  Ueu  of  a  hat 
and  goggles  or  face  shield. 

(6)  Equipment  cleaning  and  repair. 
The  labeling  shall  specify  that  during 
cleaning  and  repair  of  mixing,  loading 
and  application  equipment,  a  chemical- 
resistant  apron,  chemical-resistant 
gloves  and  chemical-resistant  shoes, 
shoe  coverings  or  boots  shall  be  worn. 

(d)  Modification  based  upon  the 
toxicity  of  the  product  as  diluted  for  use. 
If  the  labeling  requires  the  product  to  be 
diluted  by  the  user  before  application, 
the  registrant  may  propose  to  modify  the 
PPE  requirements  of  paragraph  (b)  or  (c) 
of  this  section  for  all  handlers  except 
mixer/loaders.  In  support  of  such 
proposal,  the  registrant  shall  submit  or 
cite  data  on  the  toxicity  of  the  product 
as  diluted  for  use  by  the  routes  of 
exposure  for  which  modification  of  PPE 
is  sought.  The  PPE  requirements  for  all 
handlers  except  mixer/loaders  may  then 
be  based  upon  the  data  submitted  for 
the  product  as  diluted  for  use. 

(e)  Modification  based  upon  Special 
Review.  If  the  agency  concludes  in 
accordance  with  §  154.25(c)  of  this 


chapter  that  a  pesticide  should  be 
placed  in  Special  Review  because  of  a 
determination  that  the  pesticide  meets 
or  exceeds  the  criteria  of  S  154.7(a)(1)  or 
(2)  of  this  chapter  for  human  health 
effects,  the  Agency  will  at  that  time  also 
determine  appropriate  interim  PPE  for 
handlers. 

(f)  Modification  based  upon  data 
submission.  The  Agency  may.  based 
upon  data  submitted  by  any  person 
demonstrating  that  exposure  levels 
resulting  from  handler  activities  warrant 
different  minimimi  PPE  requirements 
than  required  by  this  section,  modify  the 
minimimi  PPE  requirements  on  a  case- 
by-case  basis.  Supporting  data  may  be 
either  data  required  by  Subdivisions  U 
or  K  of  the  Pesticide  Assessment 
Guidelines  or  other  medical, 
epidemiological,  or  health  effects  data. 


Paraonal  protacttva  etiutpmant 
f  worfcars. 


§  156.217 
for  early 

(a)  Minimum  PPE  requirements.  The 
table  in  paragraph  (b)  of  this  section 
sets  out  the  minimum  PPE  requirements 
for  eariy  reentry  workers  entering 
treated  areas  after  sprays  have  dri^ 
dusts  have  settled  or  vapors  have 
dispersed  and  before  the  expiration  of 
the  reentry  interval,  based  upon  the 
acute  toxicity  of  the  active  ingredient  by 
route  of  exposiu'e.  The  labeling  shall 
specify  the  PPE  for  each  route  of 
exposure,  based  upon  data  on  the  acute 
toxicity  of  the  active  ingredient  by  that 
route  of  exposure.  If  data  to  determine 
the  acute  toxicity  of  the  active 
ingredient  by  any  route  of  exposure  are 
lacking,  the  Toxicity  Category  of  the 
active  ingredient  as  a  whole  shall  be 
used  to  determine  PPE  required  for  that 
route  of  exposure. 

(b)  Table. 


Minimum  Personal  Protective  Equipment  for  Workers  Reentering  Treated  Areas  After  Sprays  Have  Dried  and  Before 

THE  Expiration  of  the  Reentry  Interval 


Active  Ingredient  toxicity  category 

Route  of  exposure 

1                            '                                          U                                                    Nl 

fV 

Protective  suit;  «  Chemical-resistant  gloves;  » 
Chemical-resistant  shoes,  shoe  covers,  or 
boots. 

Gooolefi  or  face  sht^d 

Protective  suit  Chemical-resistant  gloves: 
Chemical-resistant  sJxaes.  shoe  covers,  or 
boots. 

Goooles  or  face  shield 

No  minimum  ' j 

irritation  potential  ' 
Eye  irritalion  potential . 

Do. 

'  II  dermal  toxicity  and  skin  imtafion  potential  are  known  to  be  m  different  Toxicity  Categones.  the  more  toxic  of  the  two  shall  be  used. 

'  A  protective  surt  is  a  kx)se-fit1iog  one-  or  two-p>ece  garment  such  as  a  fatxic  coverall,  that  is  worn  over  normal  work  attire  and  covers  at  a  mirwnum  itie  entire 
txxty  except  for  the  head.  r,ands  and  feet 

*  "Chemcal-resistant"  matenal  aJk>ws  no  measurable  movement  of  pestic»de  through  ttie  material  dunng  exposure 

*  Alttwugh  no  minimum  PPE  is  required  by  th»  section  for  thia  Toxnty  Category  and  route  of  exposure,  PPE  may  be  requred  by  tt»e  Agency  under  ttiese 
circumstances  on  a  product-specitic  basis. 
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(c)  Modification  based  upon  Special 
Review.  If  the  Agency  concludes,  in 
accordance  with  {  154.25(c)  of  this 
chapter,  that  a  pesticide  should  be 
placed  in  Special  Review  because  of  a 
determination  that  the  pesticide  meets 
or  exceeds  the  criteria  of  §  154.7(a)(1)  or 
(2)  of  this  chapter,  for  human  health 
effects,  the  Agency  will  at  that  time  also 
determine  appropriate  interim  PPE  for 
early  reentry  workers. 

(d)  Modification  based  upon  data 
submission.  The  Agency  may.  based 
upon  data  submitted  by  any  person 
demonstrating  that  exposure  levels 
resulting  from  the  early  reeentry 
activities  warrant  different  minimum 
PPE  requirements  than  required  by  this 
section,  modify  the  minimum  PPE 
requirements  on  a  cqse-by-case  basis. 
Supporting  data  may  be  either  data 
required  by  Subdivisions  U  or  K  of  the 
Pesticide  Assessment  Guidelines  or 
other  medical,  epidemiological  or  health 
effects  data. 

2.  By  revising  Part  170  to  read  as 
follows: 

PART  170-WORKER  PROTECTION 
STANDARDS  FOR  AGRICULTURAL 
PESTICIDES 

Subpart  A—Gwwral 

Sec, 

170.1  Purpose  and  overview. 

170.3  Applicability. 

170.5  Definitions. 

170.7  Duties  of  persons  covered  under  this 
part. 

170.9  Violations  of  this  part. 

Subpart  B— Standanto  for  PaaticMa 
Handler*  and  Earty  Raantry  Worfcar* 

170.10  Applicability. 
170.12    Training. 

170.14    Access  to  labeUng  information. 
170.1d    Duties  related  to  personal  protective 

equipment. 
170.18    Decontamination. 
170.20    Cholinesterase  monitoring. 

Subpart  C— Common  Standard*  for 
Wortiar*  on  or  In  Farma  Foraata,  NurMrtaa 
and  Qraanhouaaa 

170.30    Applicability. 

170.32    General  pesticide  safety  information. 

170.34    Emergency  duties. 

170.36    Precautions  during  application  of 

pesticides. 
170.38    Decontamination 

SubfMMl  D— Spoctal  SUndarda  for  Worfcara 

on  Farma  and  fci  Foraata 

17a40    Applicability. 

170.42    Information  about  pesticide 

applications. 
17a44    Posting. 
170.40    Reentry. 

Subpart  E~«pacW  Standarda  tor  Werkars 


ITOM    Applicability. 


170.52    Information  about  pesticide 

applications. 
170.54    Posting. 
170.56    Reentry. 

Subpart  F— Spadal  Standwda  tor  Worliara 
In  Qraanhouaaa 

170.60     Applicability. 

170.62    Information  about  pesticide 

applications. 
170.64    Posting. 
170.66    Reentry. 

AuUwrity:  7  U.S.C.  13ew. 

Subpart  A— General 

9 1 70. 1    Purposa  and  ovarviaw. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  set  standards,  to  be  incorporated 
into  pesticide  labeling,  designed  to  help 
protect  persons  who  work  on  or  in 
farms,  forests,  nurseries,  or  greenhouses 
from  injury  or  disease  that  might  result 
from  occupational  exposure  to 
pesticides  or  pesticide  residues.  This 
part  requires  workplace  practices 
designed  to  lessen  the  risk  of  exposure 
and  to  deal  with  exposures  that  may 
occur. 

(b)  Overview  of  the  organization  of 
this  part.  This  part  consists  of  six 
subparts: 

(1)  Subpart  A  describes  the  coverage 
of  this  part,  defines  terms  used 
throughout  this  part,  and  describes 
generally  the  duties  of  persons  and  the 
conditions  under  which  these  persons 
are  subject  to  penalties  for  failure  to 
perform  the  duties. 

(2)  Supbart  B  contains  standards  for 
the  protection  of  handlers  and  early 
reentry  workers  on  all  use  sites. 

(3)  Subpart  C  contains  standards  for 
the  prorection  of  all  workers  on  all  use 
sites. 

(4)  Subpart  D  contains  standards  for 
the  protection  of  all  workers  on  farms 
and  in  forests. 

(5)  Subpart  E  contains  standards  for 
the  protection  of  all  workers  in 
nurseries. 

(6)  Subpart  F  contains  standards  for 
the  protection  of  all  workers  in 
greenhouses. 

Pesticide  labeling  requirements  that 
are  related  to  this  part  are  contained  in 
Subpart  K  of  Part  156  of  this  chapter. 

i  170.3    Applicability. 

(a)  General.  The  requirements  of  this 
part  apply  if  any  pesticide  to  which  this 
part  applies  (see  paragraph  (b)  of  this 
section)  is  used  on  or  in  any  farm,  forest, 
nursery,  or  greenhouse  to  which  this 
part  applies  (see  paragraph  (c)  of  this 
section). 

(b)  Pesticides  to  which  this  part 
applies — (1)  General  rule.  This  part 
applies  to  any  pesticide  product  whose 
label  bears  directiona  for  use  in  the 


production  of  any  agricultural  plant  and 
contains  either  the  reference  statement 
set  forth  in  §  156.205  of  this  chapter  or 
any  other  reference  to  this  part. 

(2)  Exceptions.  This  part  does  not 
apply  to  any  pesticide  to  the  extent  that 
It  is  used  or  applied  only: 

(i)  For  public  mosquito  abatement  or 
similar  public  pest  control  programs 
sponsored  by  government  entities,  not 
including  such  programs  that  take  place 
entirely  on  property  owned  or  leased  by 
the  sponsoring  governmental  entity; 

(ii)  On  livestock  or  other  animals; 

(iii)  On  golf  courses  or  on  turf  areas 
that  are  not  located  on  turf  or  sod  farms 
or  in  greenhouses; 

(iv)  In  such  structures  as  malls, 
atriums,  or  office  buildings  where 
agricultural  plants  are  present  primarily 
for  aesthetic  or  climatic  modiHcations: 

(v)  In  and  around  habitations, 
including,  but  not  limited  to,  on 
noncommercial  crop  or  ornamental 
gardens,  in  non-commercial 
greenhouses,  or  on  lawns,  shrubs,  or 
trees; 

(vi)  By  injection  directly  into 
agricultural  plants  (however,  this  part 
does  apply  to  "hack  and  squirt",  "frill 
and  spray"  and  other  techniques  that  do 
not  involve  direct  injection); 

(vii)  In  a  manner  which  is  not  directly 
related  to  the  production  of  agricultural 
plants,  including,  but  not  limited  to, 
structural  pest  control,  control  of 
vegetation  along  rights-of-way  and  in 
other  noncrop  areas,  control  of 
vertebrate  pests,  and  attractants  and 
repellents  in  containers; 

(viii)  After  harvest  on  the  harx'ested 
portions  of  agricultural  plants;  or 

(ix)  For  research  purposes  by  any 
person,  if  the  purpose  of  the  research  is 
primarily  to  determine  the  properties  or 
effects  of  pesticides  and  if  all  handling 
activities  and  hand  labor  tasks 
associated  with  such  research  are 
performed  by  or  imder  the  direct 
supervision  of  the  person  conducting  the 
research. 

(c)  Sites  to  which  this  part  applies. 
This  part  applies  to  any  farm,  forest, 
nivsery,  or  greenhouse  on  or  in  which: 

(1)  Any  worker  performs  any  work 
related  to  the  production  of  agricultural 
plants;  and 

(2)  Any  pesticide  to  which  this  part 
applies  is  used  in  the  production  of 
agricultural  plants. 

(d)  Effect  of  this  part  on  compliance 
with  pesticide  labeling  statements  by 
certain  persons.  Although  an  owner  of  a 
farm,  forest  nursery  or  greenhouse  and 
immediate  family  members  of  an  owner 
are  not  considered  to  be  workers  for 
purposes  of  this  part,  such  persons  are 
required  to  comply  with  pesticide 


labeling  statements  pertaining  to  reentry 
and  personal  protective  equipment 

9170.5    DaWnWona. 

Terms  used  in  this  part  have  the  same 
meanings  as  they  do  in  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  as  amended.  In  addition,  as  used  in 
this  part  the  following  terms  shall  have 
the  meanings  stated  below: 

"Agricultural  plant"  means  any 
agricultural,  ornamental,  or  forestry 
plant  or  part  thereol  Agricultural  plants 
include,  but  are  not  limited  to.  food,  feed 
and  Bber  plants,  trees,  turf,  flowers, 
shrubs,  and  seedlings. 

"Chemical-resistant"  when  applied  to 
any  material  means  that  there  will  be 
no  measuraable  movement  of  the 
pesticide  product  throu^  die  material 
during  the  period  of  oaa. 

"Eariy  reentry  worker"  means  any 
woricar  who  is  directed  to  enter  a 
reentry-restricted  area  prior  to  the 
expiratioo  of  anjr  rsentiy  Interval  that 
appUes  to  diat  area. 

"Employer^  meana  any  person  who 
employs  any  worker  or  haindler.  for  any 
typeof  awnpenaation.  to  petfona  taaks 
luting  to  the  productioa  of  agricaltural 
plants. 

"Fam"  Bseana  any  area  that  ia  used, 
in  whole  or  in  part  for  die  prodoctian  of 
agricultural  planta.  that  ia  not  a  forest 
nursery  or  greenhouse. 

"Forest"  means  any  area  containing 
trees  and  associated  vegetation  used,  in 
whole  or  in  part  for  the  commercial 
production  of  wood  fiber  or  timber 
products.  The  term  does  not  include 
trees  located  in  any  nursery. 

"Greenhouse"  means  any  structure  or 
space  that  is  enclosed  with  nonporous 
covering,  that  is  of  sufncient  size  to 
permit  worker  entry,  and  that  is  used,  in 
whole  or  in  part  for  the  production  of 
agricultiiral  plants.  Such  structures 
include  grenihouses.  polyhouses, 
mushroom  houses,  rhubarb  houses  and 
similar  structures. 

"Hand  labor  tasks"  means  harvesting, 
detasseling,  thinning,  weeding,  topping, 
planting,  sucker  removal,  pruning, 
disbudding,  roguing,  or  any  other  task 
that  causes  any  worker  to  come  into 
substantial  contact  with  surfsoes  (such 
as  plants,  plant  parts  or  soil)  that  may 
contain  pesticide  residues. 

"Handler"  or  "pesticide  handler" 
means  any  woriier  who:  mixes,  loads, 
transfers,  transports,  applies  or  disposes 
of  pesticides;  acts  as  a  flagger;  or  cleans, 
adjusts,  or  repairs  contaminated  parts  of 
mixing,  loading,  or  application 
equipment  The  term  does  not  indude 
any  woricer  who  transports  pesticides  in 
containers  that  have  never  been  opened. 


"Normal  work  attire"  means,  at  a 
minimum,  long  pants,  long-sleeved  shirt 
shoes,  and  sodu. 

"Nursery"  means  any  property  that  is 
not  endosed  with  nonporous  covering 
and  that  is  used,  in  whole  or  in  part  for 
the  production  of  agricultural  plants 
which  will  be  used  in  their  entirety  in 
another  location. 

"Owner"  means  any  person  who  has 
a  present  possessory  interest  (fee, 
leasehold,  or  other)  in  land  on  which  a 
farm,  forest  greenhouse  or  nursery 
covered  by  this  part  is  located,  by  virtue 
of  ««^ch  interest  the  person  has  the 
legal  right  to  prevent  other  persons  from 
entering  the  land  or  to  require  them  to 
leave  it 

"Person"  means  any  individual, 
partnership,  association,  or  oorporatioD, 
or  any  organiaed  group  of  persons, 
tidiether  incorporated  or  not 

"Personal  protective  equipment" 
meaiu  devices  and  rlnthigg  that  are 
worn  over,  in  place  ot  or  in  addition  to 
normal  work  attire  for  die  purpose  of 
protecting  the  human  body  from  contact 
with  pesticides  or  pestidde  residues. 

"Pestidde-treated  area"  means  any 
area  to  which  a  pestidde  has  been 
directed. 

"Potable  water"  means  water  that 
meets  the  standards  for  drinking 
puipoaes  established  by  State  or  local 
authority  having  Jurisdiction  m  water 
that  meets  the  National  Interim  Primary 
Drinking  Water  Standards,  set  fordi  in 
Part  141  of  this  chapter. 

"Protective  suit"  means  any  loose- 
fitting,  one-  or  two-piece  garment  that  is 
worn  over  normal  work  attire  and 
covers  at  a  minimum  the  entire  body 
except  for  the  feet  hands,  and  head. 

"Reentry  interval"  means  the  period 
of  time  after  the  end  of  a  pesticide 
application  on,  in,  or  near  an  area  during 
which  entry  into  the  area  is  restricted, 
including  at  a  minimum  the  period  of 
time  required  for  sprays  to  dry,  dusts  to 
settle  and  vapors  to  disperse. 

"Reentry-restricted  area"  means  the 
pestidde-treated  area  and  any 
additional  area  into  which  entry  is 
restricted  during  the  reentry  interval 
because  of  drift  or  overspray  of 
pestiddes  beyond  the  pestidde-lreated 
area. 

"Supervisor"  means  any  poaon  who 
directly  or  indirectly  exercises  control 
and  direction  over  any  worker. 

"Workw"  means  any  person 
employed  for  any  type  of  compensation 
to  perfonn  tasks  relating  to  the 
production  of  agricultural  plants.  The 
term  does  not  indude  an  owner  of  a 
farm,  forest  nursery  or  greenhouse  or 
the  immediate  family  of  an  owner,  the 
immediate  family  induding  only  an 
owner's  spouse,  children,  stepchildren. 


foster  children,  parents,  stepparents, 
foster  parents,  brothers,  and  sisters. 

9170.7    Dutlaa  of  paraena  covered  under 
ttrisparl 

(a)  Duties  of  owner.  The  owner  of  any 
farm,  forest  nursery  or  greenhouse 
shall: 

(1)  Assure  that  any  pesticide  that  is 
used  on  such  property  is  used  in  a 
maimer  that  is  consistent  with  the 
labeling  of  the  pestidde  induding  the 
requirements  of  this  part 

(2)  Assure  that  any  woricer  who  works 
on  sudi  property  receives  tibe 
protections  required  by  this  part 

(3)  Provide,  to  eadi  person  who 
performs  or  superviaes  any  woric  on 
audi  property.  Inforaaatioo  and 
directions  safBdent  to  aaaoe  that  eadi 
woriwr  on  audi  proper^  rsoeives  the 
protectioas  requirsd  by  dds  pert  Such 
information  and  directions  shall  indude 
where  and  when  peatiddes  will  be  or 
have  been  applied,  which  areaa  have 
restrictions  on  reentry,  and  which 
persons  are  re^nosible  for  actions 
required  to  oonqrty  widi  this  part 

(4)  Require  eadi  sopetvisor  of  any 
worker  on  such  property  to  aaaore 
conplianoe  by  the  worker  widi  die 
providons  of  this  part  and  to  assure  diat 
die  worker  receivea  the  protections 
required  by  this  part 

(b)  Duties  of  other  persons.  Each 
person  who  performs  or  supervises  any 
wc»k  related  to  the  production  of 
agricidtiual  plants  or  the  use  of  any 
pesticide  on  or  in  any  farm,  forest 
nursery  or  greenhouse  shall: 

(1)  Comply  widi  all  instructions  and 
directions  given  by  the  owner  or  other 
persons  acting  for  the  owner,  or  by  the 
person's  employer,  that  are  intended  to 
assure  compliance  with  this  part 

(2)  Assure  that  any  worker  the  person 
supervises  receives  the  protections 
required  by  this  part 

(3)  Assure  that  any  pestidde  the 
person  usee  or  supervises  the  use  of  is 
used  in  a  maimer  that  is  consistent  with 
the  labeling  of  the  pestidde,  induding 
the  requirements  of  this  part 

(c)  Prohibited  actions.  No  owner, 
employer,  or  supervisor  shall  allow  or 
direct  a  worker  to  violate  any 
requirement  of  this  part  or  take  any 
action  intended  to  prevent  or  discourage 
any  woiker  &Y>m  complying  or 
attempting  to  comply  with  any 
requirement  of  this  part  However,  this 
part  does  not  prohibit  an  owner, 
employer,  or  supervisor  from 
discharging  or  otherwise  disdplining 
any  worker  for  failure  to  conqily  widi 
instructions  to  take  an  action  required 
by  this  part  or  to  refrain  frtNU  an  action 
prohibited  by  this  part 
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SITO*    VIotatfcNW  of  this  part 

(a)  Under  FIFRA  section  12(a)(2)(G)  it 
is  unlawful  for  any  person  "to  use  any 
registered  pesticide  in  a  manner 
inconsistent  with  its  labeling."  EPA 
interprets  the  term  "to  use  any 
registered  pesticide"  as  referring  to, 
among  other  things,  application, 
arranging  for  or  allowing  application, 
making  necessary  preparations  for 
application,  or  supervising  application 
of  a  pesticide,  or  taking  any  required 
postapplication  actions.  Each  person 
who  uses  a  pesticide  must  not  use  it  in  a 
manner  inconsistent  with  its  labeling, 
including  the  requirements  of  this  part. 

(b)  A  person  who  has  a  duty  under 
this  part  (see  S  170.7)  and  who  fails  to 
perform  that  duty  violates  FIFRA 
section  12(a)(2)(G)  and  is  subject  to  a 
civil  or  criminal  penalty  under  FIFRA 
section  14. 

(c)  FIFRA  section  14(b)(4)  provides 
that  a  person  is  liable  for  a  penalty 
under  FIFRA  if  another  person 
employed  by  or  acting  for  him  violates 
any  provision  of  FIFRA.  The  term 
"acting  for"  includes  both  (employment 
and  contractual  relationships. 

(d)  Notwithstanding  paragraphs  (a) 
through  (c)  of  this  section,  if  a  person 
who  is  under  contract  to  perform 
services  on  the  property  of  an  owner,  or 
who  is  the  employee  of  such  a 
contractor,  violates  any  requirement  of 
this  part  the  owner  of  the  property  shall 
not  be  considered  to  have  committed  an 
unlawful  act  solely  because  of  such 
violation  if  the  violation  did  not  occur 
on  the  property  of  the  owner. 

(e)  The  fact  that  a  person  covered 
under  this  part  failed  to  obey 
instructions  to  take  an  action  required 
by  this  part  (or  instructions  to  refrain 
from  an  action  prohibited  by  this  part) 
shall  not  preclude  enforcement  action 
against  other  persons  who  have  duties 
under  this  part.  However,  any  such  non- 
compliance that  is  directly  related  to  a 
violation  of  this  part  shall  be  taken  into 
account  in  administrative  decisions 
concerning  initiation  of  enforcement 
action  and  determination  of  penalties 
with  regard  to  such  violation. 

Subpart  B— Standarda  for  Pttttdda 
Handlera  and  Earty  Reentry  Worfcera 

9170.10    AppBcaltWty. 

This  subpart  contains  standards  to 
protect  pesticide  handlers  and  early 
reentry  workers  for  pesticides  used  on 
or  in  farms,  forests,  nurseries  and 
greenhouses.  In  this  subpart,  the  word 
"worker"  refers  only  to  pesticide 
handlers  and  early  reentry  workers. 


{170.12    Training. 

(a)  General.  Each  worker  shall  be 
trained  under  the  provisions  of  this 
section,  unless  such  person  is  a  certified 
commercial  or  private  applicator  under 
Part  171  of  this  chapter. 

(b)  Training  programs.  (1)  A  trainer 
shall  present  general  information  on 
pesticides  to  workers  orally  or 
audiovisually  and  shall  answer 
questions  that  arise.  The  trainer  shall  be 
a  certified  commercial  or  private 
applicator  under  Part  171  of  this  chapter 
or  otherwise  designated  by  a  State  or 
Federal  agency  as  a  trainer  of  certifled 
applicators. 

(2)  General  information  on  pesticides 
shall  include  at  a  minimum  the 
following: 

(i)  Format  and  meaning  of  information 
contained  on  pesticide  labels  and  in 
supplementary  labeling,  including  safety 
information  such  as  human  hazard 
precautionary  statements; 

(ii)  Acute  and  chronic  hazards  of 
pesticides; 

(iii)  Common  signs  and  symptoms  of 
pesticide  poisoning,  including  signs  and 
symptoms  of  cholinesterase  inhibition: 

(iv)  Routes  through  which  pesticides 
can  enter  the  body: 

(v)  Appropriate  use  of  personal 
protective  equipment; 

(vi)  Emergency  first  aid  for  pesticide 
injuries  or  poisonings: 

(vii)  How  to  find  emergency  medical 
care: 

(viii)  Safety  requirements  for 
handling,  transporting,  storing,  and 
disposing  of  pesticides,  including 
procedures  for  spill  cleanup: 

(ix)  Safety  requirements  for  routine 
washing  of  face  and  hands  before 
eating,  drinking,  using  the  toilet,  or  using 
gum  or  tobacco: 

(x)  Safety  requirements  for  whole 
body  decontamination  In  an  emergency 
exposure  situation  and  at  the  end  of  the 
handling  activities,  including 
instructions  not  to  wear  home  or  take 
home  contaminated  personal  protective 
equipment; 

(xi)  (If  applicable)  Information  that 
pesticides  are  applied  in  irrigation  water 
in  some  areas.  Warnings  not  to  enter 
such  areas  when  the  irrigation  system  is 
operating  and  imtil  foliage  has  dried  and 
soil  surface  water  has  disappeared. 
Instructions  not  to  drink,  bathe  in.  use, 
play  in,  or  enter  the  water  in  furrows, 
puddles,  ponds,  canals,  or  ditches 
associated  with  an  irrigation  system 
used  to  apply  pesticides; 

(xii)  Basic  information  on  the  safe  and 
appropriate  operation  of  mixing, 
loading,  and  application  equipment: 

(xiii)  Environmental  concerns  such  as 
drift  runoff,  and  wildlife  hazards. 


(c)  State  requirements.  (1)  A  State 
may  impose  additional  requirements  for 
training  consistent  with  those  set  forth 
in  this  section. 

(2)  A  State  shall  petition  the  Agency 
for  approval  of  any  training  requirement 
inconsistent  with  tfiose  set  forth  in  this 
section. 


S  170.14    AooMs  to  labaMng  Infonratton. 

Any  information  from  the  labeling  of 
any  pesticide  that  is  being  or  is 
scheduled  to  be  handled,  or  the  labeling 
itself,  shall  be  provided  upon  request  to 
any  handler  of  that  pesticide. 

1 17a  10    DutiM  ralatod  to  paraonal 
protactiwa  CQulpmant. 

(a)  Provision.  When  personal 
protective  equipment  (PRE)  is  required 
by  the  labeling  of  any  pesticide  for  any 
worker,  such  PPE  shall  be  provided  in 
clean  and  operating  condition  to  such 
worker. 

(b)  Use.  (1)  All  required  PPE  shall  be 
used  correctly  for  its  intended  purpose 
and  in  accordance  with  any 
manufacturer's  instructions. 

(2)  No  worker  shall  be  allowed  or 
directed  to  perform  any  task  requiring 
the  use  of  a  chemical-resistant 
protective  suit  when  conditions  such  as 
temperature,  humidity  and  length  of  time 
required  to  complete  the  task  might  be 
expected  to  cause  heat  prostration  or 
other  heat-induced  ilhiess. 

(3)  A  clean  place  away  from  pesticide 
storage  and  pesticide  use  areas  shall  be 
provided  where  workers  may  put  on  PPE 
at  the  start  of  any  exposure  period,  store 
any  personal  clothing  not  in  use,  and 
change  out  of  PPE  at  the  end  of  any 
exposure  period.  Soap,  towels,  and  a 
sufficient  amount  of  potable  water  for 
workers  to  wash  after  removing  PPE 
shall  be  available  at  the  end  of  any 
exposure  period. 

(4)  When  not  in  use,  PPE  shall  be 
stored  away  from  pesticide- 
contaminated  areas  and  separately  from 
personal  clothing. 

(5)  No  worker  shall  be  allowed  or 
directed  to  wear  home  or  take  home 
pesticide-contaminated  PI^ 

(c)  Cleaning  and  maintenance.  (1)  All 
PPE  shall  be  thoroughly  washed  with 
detergent  and  hot  water,  or  cleaned 
according  to  manufacturer's 
instructions,  after  any  day  on  which  it  is 
used  and  before  it  may  be  reused.  All 
PPE  shall  be  thoroughly  dried  before 
being  stored  or  shall  be  put  in  a  well 
ventilated  place  to  dry. 

(2)  Any  person  responsible  for  < 
cleaning  the  PPE  shall  be  informed  that 
such  equipment  may  be  contaminated 
with  pesticides  and  that  it  should  be 
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kept  and  washed  separately  from  any 
other  clothing  or  laundry. 

(3)  Any  PPE  that  cannot  be  properly 
cleaned  shall  be  disposed  of  in 
accordance  with  any  applicable  Federal. 
State,  and  local  regulations.  Any 
nonchemical-resistant  protective  suit 
which  becomes  drenched  or  heavily 
contaminated  with  an  undiluted 
pesticide  which  has  the  signal  word 
DANGER  or  WARNING  on  the  label 
shall  always  be  disposed  of  rather  than 
being  used. 

(4)  Respirator  filter  pads,  cartridges, 
and  canisters  shall  be  replaced  at  least 
as  often  as  reconunended  by  the 
manufacturer. 

(5)  Before  each  day's  use,  all  PPE  shall 
be  inspected  for  leaks,  holes,  tears,  or 
worn  places  and  any  damaged 
equipment  shall  be  repaired  or 
discarded. 

{170.18    DeeontMilnatlon. 

(a)  Requirement  Water  for  washing 
off  pesticides  and  pesticide  residues 
shall  be  made  available  to  each  worker. 

(b)  General  conditions.  (1)  The  water 
shall  be  potable. 

(2)  The  water  shall  be  at  a 
temperature  that  will  not  injure  the  eyes. 

(3)  If  the  water  is  stored  in  a  tank,  the 
water  shall  not  also  be  used  for  mixing 
of  pesticides,  unless  the  tank  is 
equipped  with  properly  functioning 
valves  or  other  mechanisms  which 
prevent  movement  of  pesticides  into  the 
tank. 

(4)  The  water  shall  be  reasonably 
accessible  from  each  worker's  place  of 
work. 

(5)  The  water  shall  not  be  located 
within  a  reentry-restricted  area. 

(6)  The  water  shall  be  made  available 
in  adequate  supply  for  routine  washing 
of  hands  and  face  by  worieers  as  well  as 
for  emergency  whole-body 
decontamination. 

(7)  Soap  and  single-use  towels,  in 
quantities  sufficient  to  meet  workers' 
needs,  and  a  clean  change  of  clothing, 
such  as  coveralls,  shall  be  available  at 
each  decontamination  water  location. 

(c)  Emergency  eye  flushing.  An  eye 
flush  dispenser  containing  at  least  one 
pint  of  water  shall  be  made  available  to 
each  worker  who  is  required  by  the 
pesticide  labeling  to  wear  goggles  or  a 
face  shield  for  the  activity  being 
performed.  The  dispenser  shall  be  either 
carried  by  the  worker,  located  on  the 
vehicle  which  the  worker  is  using,  or 
otherwise  immediately  accessible. 

{170.20    CtwHn— taraao  monltorlnfl. 

(a)  Requirement  Any  woricer  who 
handles,  for  compensation  on  property 
not  owned  or  rented  by  him  or  his 
employer,  any  pesticide  product  with 


the  signal  word  "DANGER"  or 
"WARNING"  on  the  label  containing 
any  organophosphate  active  ingredient 
on  eac^  of  3  consecutive  days,  or  on  any 
6  days  in  a  21-day  period,  shall  be 
monitored  for  cholinesterase  inhibition. 

(b)  Employer  duties.  The  employer  of 
any  commercial  pesticide  handler 
covered  imder  paragraph  (a)  of  this 
section  shall: 

(1)  Engage  the  services  of  a  licensed 
physician  to  supervise  the 
cholinesterase  monitoring  of  the 
handler.  The  agreement  shall  provide 
that  the  physician: 

(i)  Use  the  guidelines  for 
cholinesterase  monitoring  provided  by 
the  Agency  or  other  equivalent 
guidelines: 

(ii)  Advise  the  employer  when 
changes  to  work  practices  may  be 
warranted  due  to  decreased 
cholinesterase  levels; 

(iii)  Advise  the  employer  when  the 
handler  should  be  removed  from  further 
exposure  due  to  significanUy  decreased 
cholinesterase  levels;  and 

(iv)  Advise  the  employer  when 
cholinesterase  levels  have  regenerated 
to  a  level  permitting  return  to  exposure. 

(2)  Follow  all  recommendations  of  the 
physician  concerning  matters  of 
cholinesterase  monitoring,  including 
frequency  of  testing  and  removal  from 
exposure. 

(3)  Inform  the  handler  that  changes  to 
work  practices  or  removal  from 
exposure  due  to  excessive 
cholinesterase  inhibition  has  been 
recommended  by  the  physician,  upon 
any  such  recommendation  by  the 
physician  to  the  employer. 

(c)  Recordkeeping.  "iTie  employer  of 
any  commercial  pesticide  handler, 
whether  or  not  such  handler  is  covered 
under  paragraph  (a)  of  this  section,  shall 
maintain  a  record  for  at  least  2  years,  to 
be  made  available  upon  request  to  State 
and  Federal  enforcement  officials,  of: 

(1)  All  handling  activities  involving 
pesticide  products  with  the  signal  word 
DANGER  or  WARNING  on  the  label 
containing  any  organophosphate  active 
ingredient  including  date  of  handling 
and  name  of  the  pesticide  product 
handled,  for  all  handlers  in  his  employ; 
and 

(2)  Any  agreement  made  pursuant  to 
paragraph  (b)(1)  of  this  section. 

(d)  State  requirements.  A  State  shall 
have  the  authority  to  modify  the 
requirements  of  this  section  so  long  as 
cholinesterase  monitoring  of  commercial 
pesticide  handlers  is  required  under 
conditions  substantially  equivalent  to 
those  described  in  this  section. 

(e)  Guidelines.  The  Agency  will 
develop  and  furnish  on  request  to  any 
individual,  organization  or  State, 


guidelines  for  cholinesterase  monitoring 
which  will  cover  as  a  minimum: 
appropriate  test  methods,  baseline 
testing,  frequency  of  testing  after 
exposure  begins,  and  decreases  in 
plasma  and  red  blood  cell  levels  for 
which  work  practices  should  be 
investigated  and  those  for  which 
medical  removal  of  a  worker  from 
exposure  should  be  made. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2070-A328) 

Sulipart  C~~ConfMnon  Startdarda  for 
Wortcera  on  or  in  FarnWi  Foreata, 
Nuraerlea  and  Gru  unhouic  i 


{170.30 

This  subpart  applies  to,  and  contains 
standards  to  protect  all  workers  from, 
pesticides  used  on  or  in  farms,  forests, 
nurseries  and  greenhouses. 

{170.32 


(a)  Requirement  The  general 
pesticide  safety  information  specified  in 
paragraph  (f)  of  this  section  shall  be 
displayed  in  a  prominent  location  on  or 
in  each  farm,  forest  nursery  or 
greenhouse  during  the  gnmring  season. 

(b)  Access.  Each  woricer  shall  be 
informed  of  the  location  of  the 
information  and  allowed  reasonable 
access  to  it 

(c)  Language.  All  hiformation 
displayed  shall  be  in  English.  If  any 
worker  cannot  read  English  but  can  read 
another  language,  then  a  translation  into 
that  language  shall  be  displayed,  either 
of  each  item  of  information  or  else  of  the 
words  "THIS  INFORMA-OON  IS 
ABOUT  PESTICIDES  AND  YOUR 
HEALTH.  IF  YOU  DO  NOT 
UNDERSTAND  THE  INFORMATION. 
HAVE  SOMEONE  EXPLAIN  IT  TO 
YOU". 

(d)  Legibility.  The  information  shall 
be  displayed  in  such  a  manner  that  it 
remains  legible  for  the  duration  of  use. 

(e)  Updating.  Each  worker  shall 
promptly  be  informed  of  any  change  to 
the  information. 

(f)  Content.  The  information  shall 
include: 

(1)  The  name,  address  and  telephone 
number  of  the  nearest  physician's  office, 
clinic,  or  hospital  that  is  equipped  to 
provide  emergency  medical  care  in  case 
of  a  pesticide-related  poisoning  or 
injury. 

(2)  A  facsimile  of  the  pesticide 
warning  sign  used  for  posting  on  the 
property  and  where  the  warning  signs 
will  be  placed. 

(3)  The  following  statements 
concerning  pesticide  hazards, 
recommended  safety  practices,  and 
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duties  of  persons  covered  under  this 
part: 

(i)  Some  pesticides  can  cause  deatfi. 
injury,  or  disease. 

(ii)  Some  pesticides  that  get  on  the 
skin  can  cause  rashes  or  sores,  and 
some  pesticides  that  get  in  the  eyes  can 
cause  eye  injury  or  irritation. 

(iii)  Pesticides  may  enter  the  body 
through  the  mouth,  skin.  eyes,  and  lungs. 

(iv)  Pesticides  may  remain  on 
surfaces,  such  as  crops  or  soil,  even 
though  they  cannot  be  seen  or  tasted. 

(v)  By  taking  steps  to  avoid  or  reduce 
exposure,  you  can  help  protect  yourself 
firom  pesticide  injury. 

(vi)  If  you  may  have  pesticides  on 
your  hands  or  face,  you  should  wash 
before  eating,  drinking,  using  the  toilet 
or  using  gum  or  tobacco. 

(vii)  You  should  wash  thoroughly  and 
change  into  clean  clothing  at  the  end  of 
each  workday  if  you  may  have  come 
into  contact  with  pesticides. 

(viii)  Pesticides  can  accumulate  on 
work  clothing,  so  clothing  worn  on  a 
workday  involving  contact  with 
pesticides  should  be  washed  separately 
from  other  clothing  before  being  worn 
again. 

(ix]  You  should  not  pick.  eat.  or  take 
home  plants  or  food,  without  the 
supervisor's  permission,  because  the 
food  may  be  unsafe  because  of 
pesticides. 

(x)  You  should  not  take  home  empty 
pesticide  containers  because  diey  are 
not  for  home  use  and  could  injure  you  or 
your  family. 

(xi)  Whether  pesticides  are  applied  in 
irrigation  or  watering  systems  on  the 
property,  and  (if  so]  the  kind  of  system 
used,  that  the  worker  should  not  drink, 
touch,  or  use  water  associated  with  the 
system,  and  that  the  worker  should  not 
enter  these  areas  except  at  the  direction 
of  the  supervisor. 

(xii)  Unless  you  are  directed  by  a 
supervisor,  you  should  not  enter  any 
area  that  has  been  treated  with  a 
pesticide  if  the  pesticide  sprays  have  not 
dried,  the  dusts  have  not  settled,  or  the 
vapors  have  not  dispersed,  or  if  a 
reentry  interval  is  in  effect,  or  if  a 
warning  sign  is  posted. 

(xiii)  If  you  are  accidentally  sprayed 
directly  or  throu^  drift,  you  should 
wash  immediately  in  the  nearest 
avaiialAe  water  and  then  as  soon  as 
possible  shower,  shampoo  and  change 
into  clean  clothing. 

(xiv)  You  should  promptly  seek 
medical  attention  and  inform  the 
supervisor,  if  you  notice  signs  or 
symptoms  of  pesticide  poisoning  or 
pesticide  injury. 

(xv)  The  loUowing  information  about 
pesticide  applicatians  will  be  provided 
to  yon  upon  request:  location  of  the 


treated  area,  date  or  time  of  application, 
reentry  interval,  product  name, 
registration  number  and  active 
ingredients. 

(xvi)  Federal  law  establishes  other 
safety  rules  for  protecting  workers  from 
pesticide  hazards,  and  requires  workers, 
supervisors,  employer*,  and  owners  to 
comply  with  those  rules. 


{170.34    Emsf9snqr< 

(a)  Duty  to  provide  tranaportation  to 
emergency  medical  can.  When  there  is 
reason  to  believe  that  a  worker  has  been 
poisoned  or  injured  by  a  pesticide,  or 
when  an  exposure  to  a  pesticide  has 
occurred  that  might  be  expected  to  lead 
to  the  poisoning  or  injury  of  any  worker, 
prompt  transportation  to  an  appropriate 
medical  facility  shall  be  provided  to  the 
worker. 

(b)  Duty  to  provide  emergency 
information.  Upon  request,  the  followrtng 
information  shall  be  provided  if 
available  to  any  worker  or  treating 
medical  personnel  who  have  grounds  to 
suspect  that  a  worker  has  been  poisoned 
or  injured  by  a  pesticide: 

(1)  The  prodnct  name,  EPA 
registration  number,  and  active 
ingredient(8)  of  the  pesticide. 

(2)  Antidote  or  flnt  aid  information. 

(3)  Information  about  the 
circumstances  of  application  or  use  of 
the  pesticide  on  the  property,  or  about 
the  exposiire  of  the  woricer  to  the 
pesticide. 

{170^ 


(a)  Preeence  of  worken.  No  worker 
shall  be  allowed  or  directed  to  enter  or 
remain  in  an  area  during  application  of 
any  pesticide  to  that  area,  unless  the 
worker  is  a  handler  involved  in  the 
application  of  the  pesticide. 

(b)  Contact  with  workers.  No 
pesticide  shall  be  applied  so  as  to 
contact  any  worker  directly  or  through 
drift 

(a)  RequiremenL  Water  for  washing 
off  pesticides  cmd  pesticide  residues 
shall  be  provided  for  any  worker  during 
any  ta^  which  causes  the  worker  to 
come  into  contact  with  any  surface  that 
has  be«a  treated  with  ■  pesticide  during 
the  agricultural  productioo  cycle  tn 
which  the  task  occurs. 

(b)  GeaeraJ  conditions.  (1)  The  water 
shall  be  potal>ls. 

(2)  The  water  riiall  be  at  a 
temp^mtiire  that  will  not  injure  the  eyes. 

(3)  If  the  water  is  stored  in  a  tank,  the 
water  shall  not  also  be  used  for  mixing 
of  pesticides,  unless  die  tank  is 
equipped  with  property  functioning 
valves  or  other  mechanisms  which 


prevent  movement  of  pesticides  into  the 
tank. 

(4)  The  water  shall  be  reasonably 
accessible  from  each  worker's  place  of 
work. 

(5)  The  water  shall  not  be  located 
witMn  a  reentry-restricted  area. 

(6)  The  water  shall  be  made  available 
in  adequate  supply  for  routine  washing 
of  hands  and  face  by  workers. 

(7)  Soap  and  single-use  towels  shall 
be  available  at  each  water  location,  in 
quantities  sufficient  to  meet  workers' 
needs. 

Sul>pan  D— Special  Standards  for 
Woriwrt  on  Farms  and  in  Forests 


§170.40 

This  subpart  applies  to,  fmd  contains 
standards  to  protect  all  workers  from, 
pesticides  used  on  farms  and  in  forests. 

{  170.42    InhNHwHuii  about  pesUclds 


(a)  Requirement  and  exception — (1) 
Requirement  Information  about  the 
application  of  any  pesticide  to  an  area 
of  a  farm  or  forest  shall  be  provided 
orally  to  each  worker  in  accordance 
with  paragraph  (b)  of  this  section  and 
upon  request  in  accordance  with 
paragraph  (c)  of  diis  section. 

(2)  Exception.  Information  need  not  be 
provided  to  a  worker  if,  from  the  start  of 
application  until  the  end  of  the  reentry 
interval,  the  worker  will  not  enter,  woric 
in.  remain  in.  or  pass  through,  on  foot  or 
in  an  open  vehicle,  the  pesticide-treated 
area  or  any  neighboring  areas,  including 
growing  areas  and  labor  camps  that  are 
contiguous  or  separated  only  by  a 
roadway  from  the  treated  area. 

(b)  Information  to  be  provided  orally. 
Whenever  required  by  paragraph  (a)  of 
this  section,  information  about  the 
application  of  a  pesticide  shall  be 
provided  orally  to  each  worker,  in  a 
language  the  worker  can  understand. 
The  information  shall  be  provided  to 
each  woriier  on  the  day  of  application  at 
the  beginning  of  the  work  day,  and  on 
each  subsequent  day  that  any  reentry 
interval  for  that  aj^lication  is  in  effect 
The  infcMination  shall  include: 

(1)  The  specific  location  and 
description  of  the  pesticide-treated  area 
or  area  to  be  treated. 

(2)  The  period  of  the  work  day  during 
which  workers  may  not  enter  without 
direction. 

(c)  Information  to  be  provided  upon 
request  Whenever  required  by 
paragraph  (a)  of  this  section,  any  of  the 
following  information  about  the 
api^ication  of  a  pesticide  shall  be 
provided  to  any  woricer  if  requested 
during  ttie  period  begiiming  with  the  day 


of  application  and  ending  with  the 
expiration  of  the  reentry  interval: 

(1)  The  specific  location  and 
description  of  the  pesticide-treated  area. 

(2)  The  product  name.  EPA 
registration  number  and  active 
ingredient(8)  of  the  pesticide. 

(3)  The  time  or  date  the  pesticide  was 
applied  (or  the  scheduled  time  or  date  of 
application). 

(4)  The  reentry  interval  for  the 
pesticide. 


§170.44 

(a)  Requirement  and  exception — (1) 
Requirement  If  a  pesticide  having  a 
reentry  interval  of  greater  than  48  hours 
is  applied  to  an  area  of  a  farm  or  forest 
the  pesticide-treated  area  shall  be 


posted  with  warning  signs  in 
accordance  with  paragraph  (b)  of  this 
section. 

(2)  Exception.  Posting  is  not  required 
if,  from  the  start  of  application  until  the 
end  of  the  reentry  interval,  no  worker 
(other  than  a  pesticide  handler  applying 
the  pesticide]  will  enter,  woiic  in,  remain 
in,  or  pass  through,  on  foot  or  in  an  open 
vehicle,  the  pesticide-treated  area  or 
any  neighboring  areas,  including 
growing  areas  and  labor  camps  that  are 
contiguous  or  separated  only  by  a 
roadway  from  the  treated  area. 

(b]  Warning  signs.  The  posting  of 
warning  signs  shall  be  in  accordance 
with  the  following  criteria: 

(1)  The  warning  signs  shall  contain 
the  words  "DANGER "  and 


"PESTICIDES"  at  the  top  and  "KEEP 
OUT"  at  the  bottom.  Near  the  center  of 
the  sign  shall  be  a  circle  containing  an 
upraised  hand  on  the  left  and  a  stern 
face  on  the  right  Letters  for  all  the 
words  shall  be  red  and  at  least  2V^ 
inches  high  and  clearly  legible.  The 
background  outside  the  circle  shall  be 
white.  The  hand  and  a  large  portion  of 
the  face  shall  be  white.  The  length  of  the 
hand  shall  be  at  least  twice  the  height  of 
the  letters  and  the  length  of  the  face 
shall  be  only  slightly  smaller  than  the 
hand.  The  remainder  of  the  inside  of  the 
circle  shall  be  red.  A  small  black-and- 
white  facsimile  of  a  warning  sign 
meeting  these  requirements  follows. 

amjHO  cooc  «sso  so  m 
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DANGER 
PESTICIDES 


KEEP  OUT 


BILLING  CODE  tSeO-SO-C 


(2)  The  signs  shall  be  visible  from  all 
usual  points  of  worker  entry  to  the 
pesticide-treated  area,  including  each 
access  road,  each  border  with  any  labor 
camp  adjacent  to  the  pesticide-treated 
area,  and  each  footpath  and  other 
walking  route  that  enters  the  pesticide- 
treated  area.  When  there  are  no  usual 
points  of  woiker  entry,  signs  shall  be 
posted  in  the  comers  of  the  pesticide- 
treated  area  or  in  any  other  location 
a^ording  maximum  visibiUty. 

(3)  The  signs  shall: 

(i)  Be  posted  no  sooner  than  24  hours 
before  the  scheduled  application  of  the 
pesticide. 

(ii)  Remain  posted  during  application 
and  throughout  the  reentry  interval. 

(iii)  Be  removed  within  3  days  after 
the  expiration  of  the  reentry  interval 
and  before  worker  reentry  is  permitted, 
other  than  reentry  authorized  by 
i  170.46. 

(4)  The  signs  shall  remain  legible  for 
the  duration  of  use. 

(5)  When  several  contiguous  areas  are 
to  be  treated  with  pesticides  on  a 
rotating  or  sequential  basis,  the  entire 
area  may  be  posted.  Worker  reentry, 
other  than  reentry  authorized  by 

1 170.46,  is  prohibited  for  the  entire  area 
while  the  signs  are  posted. 

S  170.46    Rewrtry. 

(a)  General  restriction  and 
exceptions.  No  worker  shall  be  allowed 
or  directed  to  enter  or  remain  in  a 
pesticide-treated  area  before  the  reentry 
interval  specified  on  the  pesticide 
labeling  has  expired  unless  either 

(1)  The  worker  will  have  no  contact 
with  pesticide  residues  on  treated 
surfaces  or  in  soil,  water  or  ain  for 
example: 

(i)  Before  sprays  and  dusts  have 
settled  and  vapors  have  dispersed,  the 
worker  is  operating  in  a  closed  vehicle 
with  a  positive  pressure  filtration 
systems 

(ii)  After  sprays  and  dusts  have 
settled  and  vapors  have  dispersed. 

(A)  The  worker  is  performing 
activities  that  do  not  involve  contact 
with  soil  subsurface,  following  a  soil 
incorporated  pesticide  application, 

(B)  The  worker  is  wearing  chemical 
resistant  shoes,  shoe  coverings  or  boots 
and  is  performing  activities  that  do  not 
involve  hand  contact  with  the  soil, 
planting  media  or  plant,  following  a  soil- 
directed  or  basal-directed  application, 

(C)  The  worker  is  operating  in  an  open 
vehicle  such  as  a  tractor,  the  crop  is  not 
tall  and  dense  (would  not  brush  against 
the  woricer]  and  the  woiker  is  not  in  a 
position  where  trees  and  other  plants 
could  drop  pesticide  residues  on  the 
worker  or 


(2)  The  following  requirements  for 
eariy  reentry  workers  are  met* 

(i)  Personal  protective  equipment 
specified  on  the  pesticide  labeling  is 
worn. 

(ill  Duties  related  to  personal 
protective  equipment  specified  in 
§  170.16  are  met 

(iii)  Decontamination  provisions 
specified  in  §  170.18  are  available. 

(iv)  Training  specified  in  S  170.12(b)  is 
given. 

(v)  Any  other  requirement  regarding 
early  reentry  specified  on  the  pesticide 
labeling  is  met 

(b)  Prohibited  activities.  No  worker 
may  enter  a  pesticide-treated  area  to 
perform  any  hand  labor  task  until  all 
sprays  have  dried,  dusts  have  settled,  or 
vapors  have  dispersed. 

(c)  Multiple  reentry  intervals.  When 
two  or  more  pesticides  are  applied  at 
the  same  time,  the  reentry  interval  shall 
be  the  longest  of  the  applicable 
intervals.  When  a  pesticide  has  a 
reentry  interval  in  addition  to  the 
"sprays  have  dried"  interval,  both  shall 
be  observed. 

Sul>part  E— Special  Standards  for 
Worlcera  in  Nurseriea 

§170.50    ApplicabHity. 

This  subpart  applies  to,  and  contains 
standards  to  protect  all  woricers  from, 
pesticides  used  in  nurseries. 

§170.52    Infonnation  about  pesticide 
applications. 

(a)  Requirement.  The  following 
information  about  the  application  of  any 
pesticide  to  an  area  of  a  nursery  shall  be 
provided  to  any  worker  if  requested 
during  the  period  beginning  with  the  day 
of  application  and  ending  with  the 
expiration  of  the  reentry  interval: 

(1)  The  specific  location  and 
description  of  the  reentry-restricted 
area. 

(2)  The  product  name,  EPA 
registration  number  and  active 
ingredient(s)  of  the  pesticide. 

(3)  The  time  or  date  the  pesticide  was 
applied  (or  the  scheduled  time  or  date  of 
application). 

(4)  The  reentry  interval  for  the 
pesticide. 

(b)  Exception.  Information  need  not 
be  provided  to  a  worker  if,  from  the  start 
of  application  until  the  end  of  the 
reentry  interval  the  worker  will  not 
enter,  work  in,  remain  in,  or  pass 
through,  on  foot  or  in  an  open  vehicle, 
the  treated  area  or  any  neighboring 
areas,  including  growing  areas  and  labor 
camps  that  are  contiguous  or  separated 
only  by  a  roadway  from  the  treated 
area. 


§170.54 

(a)  Requirement  If  a  pesticide  is 
applied  to  an  area  of  a  nursery,  the 
reentry-restricted  area  shall  be  posted 
with  warning  signs  in  accordance  with 
S  170.64(b).  A  sign  must  be  of  the 
appropriate  size  and  be  placed  in  a 
suitable  location  to  meet  the 
requirement  of  §  170.84(b)(2)  for  each 
type  of  nursery  growing  area,  e.g., 
benches,  pots  on  the  ground  and  fields 
of  plants  growing  in  the  ground. 

(b)  Exception.  Posting  is  not  required 
if,  from  the  start  of  application  until  the 
end  of  the  reentry  interval,  no  worker 
(other  than  a  pesticide  handler  applying 
the  pesticide)  will  enter,  work  in.  remain 
in,  or  pass  through,  on  foot  or  in  an  open 
vehicle,  the  reentry-restricted  area  or 
any  neighboring  areas,  including 
growing  areas  and  labor  camps  that  are 
contiguous  or  separated  only  by  a 
roadway  from  the  treated  area. 

§170.56    Reentry. 

(a)  General  restriction  and 
exceptions.  No  worker  shall  be  allowed 
or  directed  to  enter  or  remain  in  a 
reentry-restricted  area  before  the 
reentry  interval  specified  in  paragraph 
(b)  of  this  section  has  expired,  unless: 

(1)  The  worker  will  have  no  contact 
with  pesticide  residues  on  treated 
surfaces  or  in  soil,  water,  or  air  or 

(2)  The  following  requirements  for 
early  reentry  workers  are  met: 

(i)  Personal  protective  equipment 
specified  on  the  pesticide  labeling  for 
eariy  reentry  activities  is  worn. 

(ii)  Duties  related  to  personal 
protective  equipment  specified  in 
§  170.16  are  met. 

(iii)  Decontamination  provisions 
specified  in  §  170.18  are  available. 

(iv)  Training  specified  in  §  170.12(b)  is 
given. 

(v)  Any  other  requirement  regarding 
early  reentry'  specified  on  the  pesticide 
labeling  is  met. 

(b)  Reentry-restricted  areas  and 
intervals — (1)  Soil-directed  applications. 
For  any  pesticide  applied  from  a 
maximum  height  of  12  inches  from  the 
soil,  either  using  a  dry  formulation  or 
using  coarse  spray  droplets  and 
pressure  less  than  40  p.s.i..  the  reentry- 
restricted  area  shall  be  the  pesticide- 
treated  area  until  the  reentry  interval 
specified  on  the  product  labeling  has 
expired.  However,  if  the  labeling  of  the 
pesticide  requires  the  use  of  a  respirator 
during  application,  the  reentry-restricted 
area  shall  be  as  defined  in  paragraph 
(b)(2)  of  this  section. 

(2)  Downward-directed  applications. 
When  any  pesticide  is  applied  from  a 
height  of  greater  than  12  inches  from  the 
soil,  applied  using  fine  spray  droplets,  or 
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applied  using  pressure  greater  than  40 
p.s.i.  but  less  than  150  p.s.i.,  and  is 
directed  downward,  not  including  aerial 
applications,  the  reentry-restricted  area 
shall  be  an  area  extending  at  least  25 
feet  beyond  the  perimeter  on  the 
downwind  side  of  the  pesticide-treated 
area  and  at  least  10  feet  beyond  the 
perimeter  of  the  pesticide-treated  area 
in  all  other  directions  until  sprays  or 
dusts  have  settled.  After  sprays  or  dusts 
have  settled  and  until  the  reentry 
interval  specified  on  the  pesticide 
labeling  has  expired,  the  reentry- 
restricted  area  shall  be  the  pesticide- 
treated  area. 

(3)  Other  applications.  For  any 
pesticide  applied  aerially,  directed 
upwards,  or  applied  using  pressure 
greater  than  150  p.s.i.,  the  reentry- 
restricted  area  shall  be  the  pesticide- 
treated  area  and  any  moistened  or 
dusted  areas  outside  the  pesticide- 
treated  area,  until  spray  or  dusts  have 
settled.  After  spray  or  dusts  have  settled 
and  until  the  reentry  interval  specified 
on  the  pesticide  labeling  has  expired, 
the  reentry-restricted  area  shall  be  the 
pesticide-treated  area. 

(c)  Prohibited  activities.  No  worker 
may  enter  a  reentry-restricted  area  to 
perform  any  hand  labor  task  until  all 
sprays  have  dried,  dusts  have  settled,  or 
vapors  have  dispersed. 

(d)  Multiple  reentry  intervals.  When 
two  or  more  pesticides  are  applied  at 
the  same  time,  the  reentry  interval  shall 
be  the  longest  of  the  applicable 
intervals.  When  a  pesticide  has  a 
reentry  interval  in  addition  to  the 
"sprays  have  dried"  interval,  both  shall 
be  observed. 

Subpart  F— Special  Standards  for 
Workers  in  Greenhouses 

S  170.60    Applicability. 

This  subpart  applies  to,  and  contains 
standards  to  protect  all  workers  from, 
pesticides  used  in  greenhouses. 

9170.62    Infonnatlon  about  pMticid* 
appHcaticns. 

(a)  Requirement  The  following 
information  about  the  application  of  any 
pesticide  to  an  area  of  a  greenhouse 
shall  be  provided  to  any  worker  if 
requested  during  the  period  beginning 
with  the  day  of  application  and  ending 
with  the  expiration  of  the  reentry 
interval: 

(1)  The  specific  location  and 
description  of  the  reentry-restricted 
area. 

(2)  The  product  name,  EPA 
registration  number  and  active 
ingredient(8)  of  die  pesticide. 


(3)  The  time  or  date  the  pesticide  was 
applied  (or  the  scheduled  time  or  date  of 
application). 

(4)  The  reentry  interval  for  the 
pesticide. 

(b)  Exception.  Information  need  not 
be  provided  to  a  worker  if,  from  the  start 
of  the  application  until  the  end  of  the 
reentry  interval,  the  worker  will  not 
enter,  work  in,  remain  in,  or  pass 
through  the  greenhouse. 

§170.64    Posting. 

(a)  Requirement  and  exception — (1) 
Requirement.  If  a  pesticide  is  applied  in 
a  greenhouse,  the  reentry-restricted  area 
shall  be  posted  with  warning  signs  in 
accordance  with  paragraph  (b)  of  this 
section. 

(2)  Exception.  Posting  is  not  required 
if,  from  the  start  of  application  until  the 
end  of  the  reentry  interval,  no  worker 
(other  than  a  pesticide  handler  applying 
the  pesticide)  will  enter,  work  in,  remain 
in,  or  pass  through  the  greenhouse. 

(b)  Warning  signs.  The  posting  of 
warning  signs  shall  be  in  accordance 
with  the  following  criteria: 

(1)  The  warning  signs  shall  contain 
the  words  "DA.NGER"  and 
"PESTICIDES"  at  the  top  and  "KEEP 
OUT'  at  the  bottom.  Near  the  center  of 
the  sign  shall  be  a  circle  containing  the 
upraised  hand  on  the  left  and  a  stem 
face  on  the  right.  Letters  for  all  the 
words  shall  be  red  and  legible.  The 
background  outside  the  circle  shall  be 
white.  The  hand  and  a  large  portion  of 
the  face  shall  be  white.  The  remainder 
of  the  inside  of  the  circle  shall  be  red. 
The  length  of  the  hand  shall  be  at  least 
twice  the  height  of  the  letters  and  the 
length  of  the  face  shall  be  only  slightly 
smaller  than  the  hand.  A  black-and- 
white  facsimile  of  a  warning  sign 
meeting  these  requirements  is  provided 
in  S  170.44. 

(2)  The  warning  signs  shall  be  visible 
ftt>m  all  points  of  access  to  the  reentry- 
restricted  area. 

(3)  The  warning  signs  shall: 

(i)  Be  posted  immediately  before  the 
application  of  the  pesticide. 

(ii)  Remain  posted  during  application 
and  throughout  the  reentry  interval. 

(iii)  Be  removed  within  1  day  after  the 
expiration  of  the  reentry  interval  and 
before  worker  reentry  other  than  reentry 
authorized  by  S  170.66  is  permitted. 

(4)  The  warning  signs  shall  remain 
legible  for  the  duration  of  use. 

(5)  When  several  contiguous  areas  are 
to  be  treated  with  pesticides  on  a 
rotating  or  sequential  basis,  the  entire 
areas  may  be  posted.  Worker  reentty 
other  than  reentry  authorized  by 

(  iraee  is  prohibited  from  the  entire 
area  while  the  signs  are  posted. 


§170Je    Reentry. 

(a)  General  restrictions  and 
exceptions.  No  worker  shall  be  allowed 
or  directed  to  enter  or  remain  in  a 
reentry-restricted  area  before  the 
reentry  interval  specified  in  paragraph 
(b)  of  this  section  has  expired,  unless: 

(1)  The  worker  will  have  no  contact 
with  pesticide  residues  on  treated 
surfaces  or  in  soil,  water,  or  air;  or 

(2)  The  following  requirements  for 
early  reentry  workers  are  met: 

(i)  Personal  protective  equipment 
specified  on  the  pesticide  labeling  for 
early  reentry  activities  is  worn. 

(ii)  Duties  related  to  personal 
protective  equipment  speciHed  in 
S  170.16  are  met. 

(iii)  Decontamination  provisions 
specified  in  (  170.18  are  available. 

(iv)  Training  specified  in  {  170.12(b)  is 
given. 

(v)  Any  other  requirement  regarding 
early  reentry  specified  on  the  pesticide 
labeling  is  met. 

(b)  Reentry-restricted  areas  and 
intervals — (1)  Fumigant  applications. 
For  any  pesticide  identified  on  the 
pesticide  labeling  as  a  fumigant,  the 
reentry-restricted  areas  shall  be  the 
entire  nonporous  enclosed  area  within 
which  the  pesticide  is  applied.  The 
reentry  interval  shall  extend  until  all 
vapors  have  dispersed,  as  defined  by 
one  of  the  following  criteria: 

(i)  Two  hours  of  ventilation  using  fans 
or  other  mechanical  ventilation  systems. 

(ii)  Four  hours  of  ventilation  using 
vents,  windows,  or  other  passive 
ventilation  systems. 

(iii)  Eleven  hours  with  no  ventilation, 
followed  by  1  hour  of  mechanical 
ventilation. 

(iv)  Eleven  hours  with  no  ventilation, 
followed  by  2  hours  of  passive 
ventilation. 

(v)  Twenty-four  hours  with  no 
ventilation. 

(vi)  The  air  concentration  of  the 
fumigant  is  measured  to  be  less  than  or 
equal  to  the  permissible  exposure  level 
specified  on  the  product  labeling. 

(2)  Smoke,  mist,  fog  and  aerosol 
applications.  For  any  pesticide  appMed 
in  the  form  of  a  smoke,  mist,  fog,  or 
aerosol,  the  reentry-restricted  area  shall 
be  the  entire  nonporous  enclosed  areas 
within  which  the  pesticide  is  appUed 
until  the  reentry  interval  specified  on 
the  pesticide  labeling  has  expired. 

(3)  Soil-directed  applications.  For  any 
pesticide  applied  from  a  maximum 
height  of  12  inches  from  the  soil,  either 
using  a  dry  formulation  or  using  coarse 
spray  droplets  and  pressure  less  than  40 
p.8i.,  not  including  fumigant,  smoke, 
mist,  fog  or  aerosol  applications,  the 
reentry-restricted  area  shall  be  the 


pesticide-treated  area  until  the  reentry 
interval  specified  on  the  product 
labeling  has  expired.  However,  if  the 
labeling  of  the  pesticide  requires  the  use 
of  a  respirator  during  application,  the 
reentry-restricted  areas  shall  be  as 
defined  in  paragraph  (b)(4)  of  this 
section. 

(4)  Plant-directed  applications.  For 
any  pesticide  applied  from  the  height  of 
more  than  12  inches  from  the  soil, 
applied  using  fine  spray  droplets  or 
applied  using  pressure  greater  than  40 
p.8J..  not  including  fumigant.  smoke, 
mist,  fog  or  aerosol  applications,  and 
ventilation  occurs  during  application  or 


before  sprays  and  dusts  have  settled, 
the  reentry-restricted  area  shall  be  the 
entire  nonporous  enclosed  areas  within 
which  the  pesticide  is  applied  until 
sprays  and  dusts  have  settled.  However, 
if  no  ventilation  occurs  during  this 
period,  the  reentry-restricted  area  shall 
include  an  area  within  the  greenhouse 
extending  25  feet  beyond  the  perimeter 
of  the  pesticide-treated  area.  After 
sprays  and  dusts  have  settled,  the 
reentry-restricted  area  shall  be  the 
pesticide-treated  area  until  any  reentry 
interval  specified  on  the  pesticide 
labeling  has  expired. 


(c)  Prohibited  activities.  No  worker 
may  enter  a  reentry-restricted  area  to 
perform  any  hand  labor  task  until  all 
sprays  have  dried,  dusts  have  settled,  or 
vapors  have  dispersed. 

(d)  Multiple  reentry  intervals.  When 
two  or  more  pesticides  are  applied  at 
the  same  time,  the  reentry  interval  shall 
be  the  longest  of  the  applicable 
intervals.  When  a  pesticide  has  a 
reentry  interval  in  addition  to  the 
"sprays  have  dried"  interval,  both  shall 
be  observed. 
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Memorandum  of  May  23,  1988 

Designations  of  the  National  Security  Agency,  the  Defense 
Intelligence  Agency,  and  the  Defense  Mapping  Agency  as 
"Agencies"  Under  5  U.S.C.  7531(9) 


|FR  Doc  88-15556 
Filed  7-7-88;  1.53  pm| 
Billing  code  3195-01-M 


Memorandum  for  the  Secretary  of  Defense 

I  have  reviewed  the  personnel  security  requirements  of  the  National  Security 
Agency,  the  Defense  Intelligence  Agency,  and  the  Defense  Mapping  Agency 
and  the  termination  provisions  of  5  U.S.C.  Section  7532. 1  have  determined  that 
these  Agencies  are  sensitive  agencies  and  that  it  is  in  the  best  interests  of 
national  security  that  they  be  designated  "agencies"  within  the  meaning  of 
that  section. 

Therefore,  pursuant  to  the  authority  set  forth  in  5  U.S.C.  Section  7531(9),  I 
hereby  designate  the  National  Security  Agency,  the  Defense  Intelligence 
Agency,  and  the  Defense  Mapping  Agency  as  "agencies"  within  the  meaning 
of  5  U.S.C.  Section  7532. 

You  are  hereby  authorized  and  directed  to  report  these  designations  to  the 
Committees  on  Armed  Services  of  the  Congress  and  to  publish  this  memoran- 
dum in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington.  May  23,  1988. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  wtMch  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtiich  is 
put)lished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Ck>de  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Parte  305  and  310 

Recommendations  and  Stetement  of 
the  Administrative  Conference 
Regarding  Administrative  Practice  and 
Procedure 

agency:  Administrative  Conference  of 
the  United  States. 

ACTKM:  Recommendations  and 
statement. 

summary:  The  Administrative 
Conference  of  the  United  States,  at  its 
Thirty-sixth  Plenary  Session,  adopted 
five  recommendations  and  one 
statement. 

Recommendation  8&-1.  Presidential 
Transition  Workers'  Code  of  Ethical 
Conduct,  urges  the  President  to  issue  an 
executive  order  that  requires 
presidential  transition  team  members  to 
agree  to  abide  by  a  code  of  ethical 
conduct,  as  a  condition  of  their  access  to 
federal  facilities  and  nonpublic 
information.  The  code  of  conduct  covers 
use  of  inside  information,  financial  self- 
dealing,  concurrent  representation  in 
agency  matters  during  the  transition,  use 
of  goverimient  property,  and  post- 
transition  activities. 

Recommendation  88-2.  Federal 
Government  Indemnification  of 
Government  Contractors,  identifies 
several  factors  that  agencies  should 
consider  when  they  determine  whether 
to  indemnify  a  particular  contractor.  The 
Conference  recommends  interagency 
cooperation  in  situations  where  an 
agency  is  considering  indemnification  of 
a  contractor  but  has  insufflcient 
technical  expertise  to  assess  the  hazard 
or  the  degree  of  risk.  The 
recommendation  also  calls  for 
compilation  of  information  on  existing 
indemnity  clauses  and  any  claims  under 
them. 


Recommendation  88-3.  the  Federal 
Reserve  Board's  Handling  of 
Applications  Under  the  Bank  Holding 
Company  Act.  urges  the  Federal  Reserve 
Board  to  provide  by  regulation  that  its 
91-day  rule  governing  action  on 
applications  under  the  Bank  Holding 
Company  Act  will  be  delayed  only  if 
highly  signiHcant  information  is 
received  that  warrants  reopening  an 
applicant's  file.  The  Conference  also 
seeks  to  equalize  the  bargaining  process 
between  applicants  and  the  Boarid  with 
regard  to  voluntary  commitments  and 
regulatory  conditions  imposed  on 
applicants,  all  of  which  would  be  made 
part  of  final  Board  orders. 

Recommendation  8&-4.  Deferred 
Taxation  for  Conflict-of-interest 
Divestitures,  calls  on  Congress  to  amend 
the  Internal  Revenue  Code  to  permit 
deferred  taxation  of  gains  when 
appointees  to  high-level  govenmient 
positions  are  required  to  divest  property 
to  satisfy  federal  conflict-of-interest 
requirements.  These  persons  would  be 
permitted  to  sell  properfy  presenting  a 
conflict  of  interest,  reinvest  the  proceeds 
in  an  approved  neutral  investment  fund 
and  maintain  their  original  basis  in  the 
divested  property.  The  Conference  also 
recommends  that  Congress  consider,  at 
an  appropriate  time,  extending  similar 
tax  treatment  to  other  individuals 
serving  in  the  executive  branch. 

Recommendation  88-5,  Agency  Use  of 
Settlement  Judges,  focuses  on  agency 
adjudicatory  processes  and  calls  for 
agencies  to  use  a  separate  settlement 
judge — not  the  presiding  judge  in  the 
case — to  assist  the  parties  in  some  cases 
to  reach  agreement.  The 
Recommendation  is  based  on  the  view 
that,  in  many  cases,  a  separate 
settlement  judge  can  exercise  greater 
settlement-inducing  authority  than  the 
presiding  judge.  The  settlement  judge 
assists  by  lending  structure  to  the 
negotiations,  controlling  their  pace, 
reducing  the  adversarial  nature  of  the 
process,  and  helping  the  parties  to 
assess  objectively  both  the  strengths 
and  weaknesses  of  the  case  and  to  find 
a  reasoned,  legally  defensible 
settlement.  Recommendation  88-5 
suggests  procedures  for  using  the 
settlement  judge  technique  and 
guidelines  that  seek  to  balance  potential 
gains  in  efficiency  against  possible 
abuses  that  may  result  from  an 
increasing  reliance  on  settlement  in 
administrative  proceedings. 


The  Conference's  Statement,  Dispute 
Resolution  Procedure  in  Reparations 
and  Similar  Cases,  is  based  on  research 
into  the  "reparations"  procedures  at  the 
Commodity  Futures  Trading 
Commission.  The  Statement  offers 
general  advice  on  approaches  to 
reparations  and  similar  programs  that 
are  designed  to  safeguard  consumers.  It 
briefly  describes  the  innovative 
processes  developed  by  the  CFFC  and 
expresses  the  Conference's  view  that 
programs  that  offer  complainants 
procedural  options,  like  the  CFTC's 
optional  three-tiered  process,  have 
important  benefits.  The  Statement 
suggests  that  agencies  administering 
statutes  that  recognize  a  private  right  of 
action  consider  seeking  authority  to 
establish  a  reparations  program  offering 
such  creative  procedures.  "The  Statement 
also  sets  forth  several  factors  for 
agencies  to  take  into  account  as  to 
management  of  reparations  programs, 
involving  discovery,  identity  of 
decisioimiakers,  hearings,  and  case 
tracking. 

Recommendations  and  statements  of 
the  Administrative  Conference  are 
published  in  full  text  in  the  Federal 
Register  upon  adoption.  Complete  lists 
of  recommendations  and  statements, 
together  with  the  tests  of  those  deemed 
to  be  of  continuing  interest,  are 
published  in  the  Code  of  Federal 
Regulations  (1  CFR  Parts  305  and  310). 

DATES:  These  recommendations  were 

adopted  June  9-10, 1988,  and  issued  July 

6. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  S.  Lubbers,  Research  Director 

(202-254-7065). 

SUPPLEMENTARY  INFORMATKHK  The 

Administrative  Conference  of  the  United 
States  was  established  by  the 
Administrative  Conference  Act,  5  U.S.C. 
571-576.  The  Conference  studies  the 
efficiency,  adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  makes 
recommendations  for  improvements  to 
the  agencies,  collectively  or 
individually,  and  to  the  President 
Congress,  and  the  Judicial  Conference  of 
the  United  States  (5  U.S.C.  574(1)}. 

At  its  Thirty-sixth  Plenary  Session, 
held  June  9-10, 1988,  the  Assembly  of 
the  Administrative  Conference  of  the 
United  States  adopted  five 
recommendations  and  one  statement. 
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the  texts  of  which  are  set  out  below. 
These  texts  will  be  transmitted  to  the 
affected  agencies  and,  if  so  directed,  to 
the  Congress  of  the  United  States.  The 
Administrative  Conference  of  the  United 
States  has  advisory  powers  only,  and 
the  decision  on  whether  to  implement 
the  recommendations  must  be  made  by 
each  body  to  which  the  various 
recommendations  are  directed. 

The  transcript  of  the  Plenary  Session 
will  be  available  for  pubHc  inspection  at 
the  Conference's  offices  at  Suite  500. 
2120  L  Street  NW..  Washington.  DC. 

List  of  SubjecU  in  1  CFR  Parts  305  and 
310 

Administrative  practice  and 
procedure.  Ethics  in  Government, 
Indemnification  of  contractors. 
Alternative  dispute  resolution.  Banking 
regulation. 

PART  30S-RECOMMENOATIONS  OF 
THE  ADMINISTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  571-576. 

2.  The  table  of  contents  to  Part  305  of 
Title  1  CFR  is  amended  to  add  the 
following  new  sections: 

305.88-1    Presidential  Transition  Workers' 
Code  of  Ethical  Conduct 
(Recommendation  No.  88-1). 

305.88-2    Federal  Government 
Indemnification  of  Government 
Contractors  (Recommendation  No.  88-2). 

305.88-3    The  Federal  Reserve  Board's 

Handling  of  Applications  Under  the  Bank 
Holding  Company  Act  (Recommendation 
No.  88-3). 

305.88-4    Deferred  Taxation  for  Conflict-of- 
interest  Divestitures  (Recommendation 
No.  88-4). 

305.88-5    Agency  Use  of  Settlement  Judges 
(Recommendation  No.  88-5). 

PART  310— MISCELLANEOUS 
STATEMENTS 

3.  The  authority  citation  for  Part  310 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  571-576. 

4.  The  table  of  contents  to  Part  310  of 
Title  1  CFR  is  amended  to  add  the 
following  new  section: 

Sec. 

310.13    Dispute  Resolution  Procedure  in 
Reparations  and  Similar  Cases. 

5.  New  SS  305.68-1  through  305.88-5  are 
added  to  Part  305.  to  read  as  follows: 


S  305.80-1  Prvstdwittal  Transition 
Worlcars'  Cod*  of  Ethical  Conduct 
(RaconNitcndatlon  No.  SO-I). 

The  orderly  and  peaceful  transfer  of 
governmental  authority  following  presidential 
elections  is  a  hallmark  of  American 
government.  The  Presidential  Transition  Act 
of  1963  recognizes  that  a  smooth  transition  is 
necessary  to  "assure  continuity  in  the  faithful 
execution  of  the  laws  and  in  the  conduct  of 
the  affairs  of  the  Federal  Government,  both 
domestic  and  foreign."  and  it  directs  all 
officers  of  the  government  to  take  steps  to 
promote  the  orderly  transition  of  power 
between  the  outgoing  and  incoming 
administraUons.* 

Since  1933,  when  Inauguration  Day  was 
moved  forward  from  March  4  to  January  20, 
the  length  of  presidential  transitions  has  l)een 
moved  between  71  and  79  days.  However,  the 
size  and  complexity  of  the  transition  task  has 
grown  steadily  over  time,  corresponding  to 
the  tremendous  growth  in  federal 
responsibilities.  Each  new  President-elect  has 
required  a  larger  and  more  sophisticated 
transition  organization  than  his  predecessor. 

The  President-elect's  transition 
organization  must,  in  this  brief  period, 
prepare  to  provide  the  new  leadership  with 
comprehensive  information  on  the 
organization  and  responsibilities  of  each 
federal  agency;  on  the  resources  within  each 
agency,  including  the  budget,  legislative 
initiatives,  personnel  and  grants  or  contracts; 
and  on  the  policy  questions  that  will  require 
decision  by  the  new  administration.  This 
information  is  the  basis  for  the  President- 
elect's personnel,  budgetary  and  policy 
decisions  during  the  critical  initial  period  of 
the  new  administration. 

A  large  number  of  private  citizens  must  be 
relied  upon  to  accomplish  these  important 
tasks.  During  the  1980-81  presidential 
transitioa  over  six  hundred  persons,  most 
serving  as  volunteers,  had  active  assignments 
on  agency  transition  teams.  Many  of  these 
persons  were  selected  because  of  their 
substantive  knowledge  of  the  agency's 
mission,  acquired  either  through  past  service 
in  the  government  or  in  private  sector  jobs 
that  brought  them  in  contact  with  the  agency. 
The  magnitude  and  importance  of  the 
transition  tasks,  and  the  limited  time 
available  to  complete  them,  suggest  that 
future  Presidents-elect  will  continue  to  rely 
upon  large  numbers  of  private  citizens,  some 
of  whom  later  will  be  offered  government 
appointments  but  many  of  whom  will  return 
to  their  private  sector  jobs. 

The  Administrative  Conference  wishes  to 
encourage  the  pariicipation  of  well  qualified 
individuals  in  presidential  transitions,  but  it 
recognizes  that  the  presence  of  large  numbers 
of  private  transition  workers  dealing  with 
federal  agencies  offers  the  potential  for 
conflicts  of  interest  or  abuse  of  the  public 
trust  that  accompanies  their  special  access  to 
government  information  and  facilities.  The 
Conference  is  not  acting  upon  knowledge  of 
serious  problems  in  this  regard  in  recent 
transitions,  but  rather  upon  the  need  to 
prevent  such  problems  from  occurring  in  the 
future. 


In  this  recommendation  the  Conference 
urges  the  President  to  issue  an  executive 
order  to  the  heads  of  all  federal  agencies 
(including  independent  regulatory  agencies), 
conditioning  special  access  to  federal  agency 
records  and  facilities  by  members  of  the 
President-elect's  transition  team  upon  their 
agreement  in  writing  to  the  standards  of 
conduct  set  forth  in  the  Appendix  to  this 
recommendation.  The  recommended 
executive  order  would  cover  the  activities 
only  of  "special  transition  team  members," 
i.e.,  transition  workers,  who  are  not  existing 
government  employees,  who  serve  with  or 
without  compensation,  and  who  are 
authorized  by  the  President-elect's  transition 
organization  to  seek  or  obtain  access  to  non- 
public government  information.  The 
Conference  believes  that  private  citizens  are 
not  and  should  not  be  considered,  special 
government  employees  and  thereby  subject 
to  federal  conflict-of-interest  laws,  solely 
because  of  their  activities  as  special 
transition  team  members. 

Two  concerns  are  addressed  by  this 
recommendation.  First,  federal  agency 
officials  need  to  know  who  actually 
represents  the  President-elect  before  granting 
special  access  to  information.  Second,  the   , 
public  needs  assurance  that  authorized 
transition  workers  will  not  use  such 
information  to  further  their  own  financial 
interests  or  the  interests  of  their  present  or 
future  employers  or  other  private  persons. 

The  Conference  believes  that  the 
recommended  executive  order  and  transition 
standards  of  conduct  will  alleviate  these 
concerns  without  reducing  the  flexibility  of 
the  President-elect's  transition  effort.  By 
urging  the  President  to  direct  federal  agencies 
affirmatively  to  cooperate  with  authorized 
transition  personnel  to  the  extent  permitted 
by  law  and  consistent  with  their  official 
duties,  the  recommendation  should  facilitate 
the  President-elect's  transition  efforts. 

The  Conference's  reconmiendation 
includes  requirements  contained  in  pending 
legislation  to  amend  the  Presidential 
Transition  Act  of  1963  for  minimal  disclosure 
of  personal  or  Rnancial  information  by 
transition  team  workers.*  The  Conference 
believes  that  transition  team  members  should 
supply  this  limited  information  to  agencies, 
whether  or  not  the  pending  legislation  is 
enacted.  The  Conference  also  recommends 
that  special  transition  team  members  agree 
not  to  use  non-public  government 
information,  or  to  take  any  action  as 
transition  team  members  which  could  further 
their  own  financial  interests.  ■ 

Recommendatioo 

1.  The  Conference  reconunends  that 
the  President  issue  an  executive  order 
that  conditions  access  by  special 
transition  team  members  to  government 


■  78  Stat.  153.  section  2:  3  U.S.C.  102  note. 


'  H.R.  3932.  passed  by  the  House  of 
Representatives  on  March  31, 1968,  and  S.  2037, 
passed  by  the  Senate  on  April  26. 1988.  would 
require  disclosure  of  the  names  of  transition  team 
workers,  their  most  recent  employment  and  the 
source  of  funding  of  their  transition  activities  as  a 
condition  of  receipt  of  public  funds  for  transition 
activities. 


facilities  or  non-public  information  upon 
their  agreement  in  writing  to  the 
standards  of  conduct  set  forth  in  the 
Appendix  to  this  reconunendation.  The 
term  "special  transition  team  member" 
is  used  herein  to  mean  a  person  who  is 
not  a  government  employee,  who  serves 
with  or  without  compensation  as  a 
member  of  a  transition  team,  and  who  is 
authorized  by  the  President-elect  to  seek 
or  obtain  access  to  non-public 
government  information  or  facilities. 

2.  The  executive  order  should  direct 
the  heads  of  all  federal  agencies  to 
require  the  President-elect's  transition 
organization  to  provide  each  agency 
with  a  list  of  the  special  transition  team 
members  for  that  agency,  copies  of  their 
written  agreements  to  comply  with  the 
standards  of  conduct  and  copies  of 
information  disclosure  statements,  as  a 
condition  of  access  by  such  members. 
The  agencies  should  be  required  to 
maintain  and  make  those  documents 
available  to  the  public  upon  request. 

3.  The  executive  order  should  direct 
all  agency  heads,  subject  to  the  above 
conditions,  to  cooperate  with  persons 
named  by  the  President-elect  or  his 
designees  as  special  transition  team 
members  to  the  extent  permitted  by  law 
and  consistent  with  the  performance  of 
official  duties. 

4.  The  executive  order  should  direct 
all  agency  heads  to  take  appropriate 
action  against  any  person  found  to  have 
violated  the  standards  of  conduct 
agreement,  including,  where  authorized 
and  in  accordance  with  applicable 
procedures,  barring  the  person  from 
employment  receipt  of  contracts, 
representation  of  others  before  the 
agency,  or  referral  of  the  matter  to 
appropriate  professional  disciplinary 
bodies. 

Appendix — ^Transition  Code  of  Ethical 
Conduct 

Each  person  who  is  not  an  employee  or 
special  government  employee  of  the  federal 
government  and  who  assists  in  the 
presidential  transition,  with  or  without 
compensation,  and  who  is  designated  by  the 
President-elect  to  seek  or  obtain  access  to 
non-public  government  information  or 
facilities  during  the  transition  period  (herein 
referred  to  as  a  "special  transition  team 
member"),  shall  agree  to  comply  with  the 
following  standards  of  conduct  as  a  condition 
of  such  access. 

1.  Disclosure  of  Information 

A  special  transition  team  member  shall 
supply  the  agency  with  a  statement  as  to  his 
or  her  present  employment  and  the  sources  of 
funding  which  support  his  or  her  transition 
activities. 

2.  Misuse  of  Inside  Information 

A  special  transition  team  member  shall  not 
use,  permit  others  to  use,  or  disclose 


nonpublic  information  except  for  the  pubUc 
purposes  of  the  transition, 

3.  Financial  Self-Dealing 

During  the  transition  period,  a  special 
transition  team  member  shall  not  knowingly 
take  any  action  on  a  particular  matter 
involving  the  federal  agency  which  could 
have  a  direct  effect  upon  a  foiandal  interest 
of  the  transition  team  member,  his  or  her 
spouse,  a  family  member,  or  any  individual 
with  whom  the  transition  team  member  has  a 
business,  professional  or  close  personal 
relationship. 

4.  Concurrent  Representation  in  Agency 
Proceedings 

During  the  transition  period,  a  special 
transition  team  member  shall  not  advise  or 
represent,  with  or  without  compensation, 
anyone  in  any  particular  matter  involving  a 
federal  agency  to  which  he  or  she  has  had 
access  to  non-public  information.  This 
restriction  does  not  extend  to  the  special 
transition  team  member's  Hrm  or 
organization,  but  the  team  member  should 
advise  his  or  her  Hrm  or  organization  to 
establish  procedures  to  assure  that  the  team 
member  does  not  participate  in  any  way  in 
any  such  agency  proceeding. 

5.  Misuse  of  Government  Property 

A  special  transition  team  member  shall 
conserve  and  protect  federal  property 
entrusted  to  him  or  her,  and  shall  not  use 
federal  property,  including  equipment  and 
supplies,  other  than  for  purposes  directly 
related  to  transition  activities. 

6.  Post-Transition  Activities 

For  two  years  after  the  transition,  a  former 
special  transition  team  member  shall  not 
represent,  with  or  without  compensation,  any 
person  before  an  agency  in  any  particular 
matter  involving  a  specific  party  or  parties  as 
to  which  he  or  she  obtained  govenunent 
information  not  then  available  to  the  public 
and  not  made  pubhc  prior  to  the  request  for 
advice  or  representation. 

7.  Definitions 

As  used  in  this  Appendix  [Order),  the 
terms  "employee,"  "special  government 
employee,"  "particular  matter"  '  and 
"particular  matter  involving  a  specific  party 
or  parties"  shall  have  the  same  meaning  as  in 
Tide  18.  United  States  Code  202-209.  The 
term  "transition  period"  shall  extend  from  the 
date  of  the  general  election  in  which  the 
identity  of  die  President-elect  is  established 
until  Inauguration  Day,  or  if  the  transition 
organization  continues  to  operate  after  the 
inauguration,  such  later  date  through  which 
the  special  transition  team  meml>er  continues 
to  serve  in  that  capacity. 

S305.8«-2    Fadaral  Govamment 
indemnification  of  Govammant  Contractors 
(Racommendation  Na  80-2). 

Indemnification  of  government  contractors 
for  third-party  Habihty  involves  this  issue: 


Who  should  l)ear  the  risk  of  liability  for 
injury  or  damage  to  a  third  party  caused  by 
products  and  services  supplied  by 
government  contractors?  'This  issue  is 
especially  significant  when  the  products  and 
services  involve  high-risk  or  hazardous 
governmental  activities. 

The  habiiity  of  the  government  is  Umited 
by  the  doctrine  of  sovereign  immunity,  which 
has  been  waived  only  in  certain  situations, 
such  as  the  Federal  Tort  Claims  Act  Some 
courts  have  recognized  a  common  law 
immunity  for  government  contractors  who 
have  complied  with  pertinent  government 
specifications  and  have  disclosed  all  known 
defects  or  hazards  to  the  government.*  In  the 
absence  of  insurance  or  indemnity, 
government  contracts  may  be  exposed  to 
claims  based,  for  example,  on  alleged  failure 
to  follow  specifications  or  adequately  warn 
the  government  or  others  about  product 
design  defects. 

No  government-wide  legislation  provides 
generally  for  indemiufication  of  government 
contractors  for  third-party  liability,  although 
a  number  of  individual  departments  and 
agencies  are  authorized  to  indemnify 
contractors.'  All  of  the  laws  authorizing 
government  indemnification  of  contractors 
state  conditions  that  must  be  met  before 
contractual  indemnity  been  met  Thus  some 
statutes  restrict  indemnification  to  unusually 
hazardous  governmental  activities  or 
activities  that  may  result  in  catastrophic 
losses  and  further  require  the  contractor  to 
obtain  such  insurance  as  is  available. 
Indemnification  clauses  included  in  contracts 
usually  contain  further  conditions,  some  of 
which  are  required  by  agency  rule.  A 
common  restriction  is  that  the  indemnity  does 
not  cover  claims  resulting  from  the 
contractor's  willful  misconduct 

Indemnification  clauses  are  reserved  for 
unusual  circumstances,  and  few  contractors 
are  actually  provided  with  indemnity.  The 
Department  of  Defense,  for  example,  included 
indemiufication  clauses  in  an  average  of 
about  70  contracts  per  year  in  the  five-year 
period  1980-1964;  by  way  of  comparison, 
during  fiscal  year  1984  alone,  the  Department 
entered  into  over  14.8  million  contract 
actions. 


*  It  is  noted  that  the  term  "particular  matter"  has 
t>een  interpreted  to  include  rulemaking  and  general 
policy  matters,  and  extends  to  all  discrete  matters 
that  are  the  subject  of  agency  action,  no  matter  how 
general  the  effect. 


*  Subsequent  to  adoption  of  the  recommendation, 
in  a  case  involving  mibtary  equipment,  the  Supreme 
Court  accepted  this  view.  See  Boy/e  v.  United 
Technologies.  56  U.S.LW.  4792  [VS.  June  27, 1988). 

■  Examples  are  the  National  Defense  Contracts 
Act.  SO  U.S.C.  1431.  as  implemented  by  Executive 
Order  10789  (providing  for  indemnification  under 
national  defense  contracts  for  unusually  hazardotis 
or  nuclear  risks);  section  2354  of  title  10  of  the 
United  States  Code  (providing  for  indemnification 
for  unusually  hazardous  defense  research  and 
development  activities);  section  170  of  the  Atomic 
Energy  Act.  as  amended  tiy  tiie  Price-Anderson  Act 
of  1957. 42  U.S.C.  2210(d)  (providing  indemnification 
for  activities  involving  the  risk  of  a  substantial 
nuclear  incident);  the  Federal  Aviation  Act.  as 
amended,  49  VS.C.  1531  et  seg.  (providing  for 
indemnification  for  risks  where  aircraft  operationa 
are  necessary  to  carry  out  U.S.  foreign  policy):  and 
the  National  Aeronautics  and  Space  Act  as 
amended.  42  U.S.C.  2458b  (providing  for 
indemnification  for  damages  related  to  the  laanch, 
operation  or  recovery  of  space  vehicles). 
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The  Conference's  study  of  contractual 
indemnification  found  virtually  no  evidence 
of  claims  made  on  the  basis  of 
indemnification  clauses  or  litigation  over 
such  claims.  Although  there  is  no  indication 
that  the  government  has  incurred  significant 
costs  under  contractual  indemnity  provisions 
in  the  30  years  that  have  passed  since 
enactment  of  the  National  Defense  Contracts 
Act  in  1958  and  the  Price-Anderson  Act  in 
1957,  the  space  shuttle  disaster  and  the  Three 
Mile  Island  nuclear  incident  suggest  that 
contingent  liabilities  under  indemnity 
agreements  are  potentially  costly.* 

The  Conference's  study  found  that  agencies 
generally  do  not  believe  that  current 
practices  and  limits  on  indemnities 
discourage  potential  contractors  from 
bidding.  Federal  agencies,  with  few 
exceptions,  see  little  need  for  greater 
indemnification  authority  or  for  broad 
legislation  that  would  extend  indemnities  to 
government  contractors  generally.  However, 
this  view  is  not  shared  by  many  federal 
contractors.  They  take  the  position  that  the 
decreasing  availability  of  private  insurance 
for  a  broad  range  of  hazardous  activities  is 
greatly  reducing  the  pool  of  bidders  for 
contracts  involving  those  activities  in  the 
absence  of  government  indemnification.  This 
legislative  debate  is  beyond  the  scope  of  the 
present  recommendation. 

While  the  Conference  takes  no  position  on 
the  current  debate  over  proposals  to  expand 
agency  authority  to  indemnify  contractors  for 
hazardous  activities,  mass  injuries,  or  other 
special  circumstances,  the  Conference  does 
recommend  the  compilation  of  certain 
information  that  would  provide  a  better  basis 
in  the  future  for  ascertaining  the  need  for  and 
risks  associated  with  broader 
indemnification. 

This  recommendation  identifies  several 
factors  that  agencies  should  consider  when 
they  determine  whether  to  grant  an 
indemnity  clause  to  a  particular  contractor.  It 
is  appropriate  for  agencies  to  consider  the 
scope  of  the  indemnity  proposed  to  be 
granted,  including  the  proper  mix  of  self- 
insurance,  private  insurance,  and  government 
indemnity.  The  factors  listed  should  alio  be 
considered  by  Congress  in  deciding  whether 
to  grant  new  authority  to  an  agency  to 
indemnify  its  contractors. 

Decisions  to  indemnify  ordinarily  require 
an  assessment  of  whether  the  activity  in 
question  involves  an  unacceptable  hazard  or 
degree  of  risk.  Sometimes  the  degree  of  risk  is 
defined  in  terms  of  availability  of  insurance. 
Agencies  regularly  engaged  in  high-risk 
activities  and  able  to  grant  indemnity 
clauses,  such  as  the  Department  of  Energy. 
Nuclear  Regulatory  Commission,  or  National 


■  In  1982.  the  Comptroller  General  issued  an 
opinion  (6-201072.  May  2. 1982:  reconaid.  92  Comp. 
Gen.  361  (19631)  Hating  that  to  comply  with  the 
Federal  Anti-Deficiency  Act.  31  U.S.C.  1341. 
indemnity  clauaet  in  government  contract*  muat 
specify  that  the  indemnity  is  available  only  to  tha 
extent  of  available  authorized  appropriationa.  This 
limitation,  however,  hat  limited  impact  wher* 
Congresa  hat  set  maximum  indemnity  limits  l>y 
statute,  at  in  the  Price-Anderson  Act.  or  where  no 
ceiling  it  set,  at  in  the  National  Defente  Contracts 
Act.  The  Price- Anderson  Act  reauthorization  ia 
pending  at  of  the  date  of  thit  recommendation. 


Aeronautics  and  Space  Administration, 
would  normally  have  the  resources  to 
perform  risk  assessments.  However,  other 
agencies  that  confront  these  issues  less 
frequently  may  not  have  adequate  technical 
expertise  to  decide.  It  has  been  asserted  that 
there  is  often  great  uncertainty,  and  such 
decisions  may  be  made  inconsistently.  The 
recommendation  suggests  referral  and 
interagency  cooperation  as  a  way  of  meeting 
this  problem. 

Recommendation 

1.  Identification  of  Agency  Authority 
to  Indemnify.  Each  agency  Uiat  has,  and 
intends  to  exercise,  the  authority  to 
indemnify  any  of  its  contractors  against 
liability  to  third  parties  should  set  forth, 
in  a  policy  statement  or  regulation,  the 
agency's  imderstanding  of  the  extent 
and  soim:e  of  its  authority  to  indemnify 
contractors.  The  agency  should  consult 
with  the  Department  of  Justice  and  the 
Office  of  Federal  Procurement  Policy  in 
drafting  the  statement  or  regulation. 

2.  Agency  Decision  Whether  to  Grant 
an  Indemnity  Clause.  Before  deciding  to 
grant  an  indemnity  clause  to  a 
contractor,  an  agency  should  identify 
the  public  benefits  expected  to  be 
gained  by  such  a  grant  and  should  take 
into  account: 

(a)  The  nature  and  magnitude  of  the 
risks  involved  in  the  covered  activities, 
including  the  danger  inherent  in  the 
work  to  be  performed,  the  adequacy  of 
the  state  of  the  art  to  assess  the  inherent 
danger,  the  aggregate  liability  that  could 
be  inciured,  when  the  liabilities  might 
be  incurred,  and  how  ciurent  insurance 
policies  would  apply  to  such  liabilities; 

(b)  The  scope  of  the  indemnity 
proposed  to  be  granted; 

(c)  The  soim:e  of  funds  that  would  be 
used  to  pay  an  award  imder  the 
indemnity  clause,  including  the  possible 
application  of  the  Federal  Anti- 
Deficiency  Act.  and  the  impact,  if  any. 
that  such  an  award  will  have  on  the 
programs  of  the  agency  or  other  units  of 
the  government; 

(d)  The  incentives  that  either 
providing  or  denying  an  indemnification 
clause  would  give  the  agency  for 
supervising  contractual  performance,  so 
as  to  provide  for  maximum  protection  of 
the  public  from  injury  and  to  protect  the 
government  from  unwarranted  liability 
in  light  of  the  identifiable  risks; 

(e)  The  incentives  that  the  contractor 
would  have,  assuming  indemnification 
were  granted,  for  performing  under  the 
contract  in  a  safe  and  prudent  manner; 

(f)  The  incentives  that  the  contractor 
would  have,  assuming  indemnification 
were  granted,  to  defend  itself  or  to  help 
defend  the  government  in  any 
subsequent  litigation;  and 

(g)  Any  effects,  assuming 
indemnification  were  granted,  on  the 


ability  or  the  willingness  of  the 
insurance  industry  to  make  available 
private  insurance  for  the  kinds  of 
activities  to  which  the  indemnification 
would  apply. 

3.  The  Need  for  More  Information. 
Each  agency  that  has  paid  out  any  sum 
of  money  or  received  any  claims  for 
payment  under  a  contractual  obUgation 
to  indemnify  a  contractor,  or  on  whose 
behalf  such  sums  have  been  paid  by  the 
federal  government,  should  report  all 
such  payments  and  claims  to  the  Office 
of  Federal  Procurement  Policy  (OFPP) 
on  an  annual  basis.  The  OFPP  should 
periodically  issue  a  report  siunmarizing 
the  information  received.  All  such 
reports  should  be  made  available  to  the 
public  except  to  the  extent  that  release 
of  any  information  included  is 
prohibited  by  law.  The  OFPP  should 
also  obtain  from  each  affected  agency  a 
list,  updated  periodically,  of  all  existing 
contracts  containing  indenmity  clauses. 

4.  Contracting  Office  Expertise. 
Where  an  agency  is  considering  whether 
to  grant  an  indemnify  clause,  but  does 
not  have  sufficient  technical  expertise  to 
assess  the  degree  of  risk,  the  extent  of 
the  hazard,  or  the  availabilify  of 
insiuance.  these  questions  should  be 
referred  to  an  office  of  the  agency  that 
does  have  the  requisite  expertise  to 
assist  the  contracting  office  in  making 
such  decisions.  If  the  contracting  agency 
as  a  whole  lacks  the  expertise  required 
to  assess  these  matters  adequately  (for 
example,  where  unusual  or  newly 
emerging  technological  risks  are 
involved),  the  agency  should  seek  the 
assistance  and  cooperation  of  other 
agencies.  Agencies  with  pertinent 
experience  or  knowledge  should 
cooperate  to  make  available  to 
requesting  agencies  staff  members 
whose  experience  in  risk  assessment 
may  be  helpful.  It  may  be  appropriate  to 
create  a  small,  highly-qualified  risk 
assessment  office  to  fuinish  or 
coordinate  such  assistance. 


9305J»-3    The  Federal  ReMTV*  Board's 
HandMig  of  Appleadone  Under  the  Bank 
HoMng  Company  Act  (Recommendation 

Among  the  Federal  Reserve  Board's  (FED's) 
responsibilities  is  implementation  of  the  Bank 
Holding  Company  Act  (BHCA)  (12  U.S.C 
1S41  et  aeq.].  The  BHCA's  principal  purposes 
are  to  ensure  the  safe  and  sound  operation  of 
bank  holding  companies  (BHCs).  to  promote 
competition  within  the  banking  industry,  and 
to  separate  banking  from  commerce. 

Under  the  BHCA.  tha  FED  has  also  been 
authorized  to  determine  the  extent  to  which 
BHCs  may  engage  In  "non-banking"  activities 
in  the  parent  BHC  and  in  non-bank 
subsidiaries.  Because  the  banking  industry 
has  undergone  rapid  changes  in  the  face  of 
new  technologies,  the  line  between  banking 


and  other  financial  activities  has  been 

blurred.  

Under  section  3  of  the  BHCA.  the  FED 
receives  applications  for  the  formation  of  or 
acquisition  of  banks  by  BHCs.  The  statutory 
factors  which  the  Board  must  apply  in  acting 
on  section  3  applications  include  an 
evaluation  of  the  competitive  impact  of  the 
transaction,  the  convenience  and  needs  of  the 
community  to  be  served,  and  the  financial 
and  managerial  resources  of  the  applicant. 

Under  section  4(c)(8)  of  the  Act,  the  FED 
receives  applications  by  BItCs  to  acquire 
non-banking  interests.  Such  applications  are 
to  be  approved  only  when  the  activities 
involved  are  "closely  related"  to  and  a 
"proper  incident"  to  banking.  These 
questions  have  become  of  particular 
significance  most  recently  in  applications 
involving  proposed  securities  and  insurance 
activities  of  BHCs. 

Applications  under  both  sections  are 
generally  resolved  without  the  need  for  an 
evidentiary  hearing,  although  informal 
hearings  and  meetings  are  sometimes  held. 
Both  sections  do,  however,  provide  for  an 
overall  91-day  time  limit  on  the  FED's  action 
on  individual  applications  "beginning  on  the 

dale  of  submission  to  the  Board  of  the      

complete  record  on  the  application."  The  FED 
routinely  processes  well  over  90  percent  of 
the  applications  received  by  the  FED  within 
60  days  of  "acceptance"  of  the  application  by 
the  Reserve  Bank  (the  Bank  is  permitted  to 
request  information,  but  otherwise  must 
adhere  to  a  short  deadline  in  accepting  the 
application  and  fowarding  it  to  the  FED).  The 
FED's  regulations  specifically  provide  that,  in 
every  case  in  which  an  application  has  not 
been  considered  by  the  FED  within  flO  days  of 
acceptance,  the  applicant  will  be  notified  and 
provided  a  written  explanation  for  the  delay. 

In  its  regulations,  the  FED  defmes  when  the 
record  on  a  particular  application  is  complete 
for  purposes  of  determining  when  the 
statutory  91 -day  period  has  begun.  Under  the 
FED's  regulations,  the  91-day  period  begins 
on  the  the  latest  of  four  dates:  (1)  The  date  of 
acceptance  of  the  application:  (2)  the  last  day 
of  the  public  comment  period  (which  is 
usually  after  acceptance  of  the  application, 
and  is  the  date  upon  which  the  91 -day  period 
begins  in  the  majority  of  cases);  (3)  the  date 
of  receipt  of  any  relevant  material 
information  regarding  the  application;  and  (4) 
the  date  of  completion  of  any  hearing  or  other 
proceeding  regarding  the  application. 

Because  the  statute  provides  that  the  91- 
day  period  does  not  begin  until  the  complete 
record  has  been  submitted  to  the  FED,  the 
courts  have  determined  that  the  91 -day 
period  may  be  tolled  or  retriggered  after  the 
close  of  the  public  comment  period  if  new 
material  information  is  submitted  during  the 
processing  of  the  application.  Examples  of 
this  type  of  information  include  comments  or 
protests  from  interested  parties,  changes  in 
the  financial  condition  of  the  applicant, 
proposed  efforts  by  the  applicant  to  raise 
additional  capital,  or  proposed  divestiture 
plans  to  accommodate  competitive  problems. 

Because  there  is  always  the  possibility  that 
submission  of  additional  material  information 
may  toll  or  retrigger  the  91 -day  period,  the  91- 
day  period  is  rendered  rather  uncertain  in 
practice.  Therefore,  the  Conference  suggests 


that  the  FED's  regulations  on  this  issue 
ensure  that  there  is  a  point  in  the  application 
process  at  which  the  FED  will  declare  that 
the  applicant's  file  is  deemed  to  i>e 
informationally  complete,  thus  triggering  the 
91 -day  rule,  uiiless  additional  information  of 
a  highly  significant  nature  relating  to  the 
application  is  received. 

The  nature  of  the  regulatory  process 
established  under  the  BHCA  enci>urage8  a 
participatory  approach  to  decisionmaking  on 
the  part  of  applicants  and  the  FED.  Various 
kinds  of  conditional  order  are  used  by  the 
FED  to  tailor  its  regulatory  decisions  to  the 
specific  applicant  before  it.  These  regulatory 
conditions  appear  or  are  referenced  in  the 
FED's  final  order,  and  such  conditions  are 
subject  to  judicial  review.  Other  decisions, 
however,  reflect  voltmtary  commitments 
made  by  the  applicant.  Such  commitments 
often  are  the  result  of  a  decision  by  the 
applicant  to  expedite  processing  of  a 
particular  application  by  committing  to 
resolve  questions  that  might  otherwise  result 
in  denial  of  the  application.  These 
commitments  usually  do  not  appear  in  the 
FED's  order  and,  wWle  reviewed  by  the 
Board  in  every  case,  are  not  subject  to 
judicial  review  at  the  instance  of  the 
applicant. 

"The  Conference  believes  that  conditions 
and  conunitments  are  important  regulatory 
tools  used  by  the  FED  that,  for  the  most  part, 
add  flexibility  to  and  encourage  efficiency  in 
the  consideration  of  applications  to 
individual  cases,  providing  a  wide  range  of 
regulatory  choices  between  unconditional 
approval  and  complete  denial  of  an 
application. 

Recommendation 

The  Board  of  Governors  of  the  Federal 
Reserve  System  should  take  the 
following  actions  with  respect  to  the 
FED's  handling  of  applications  imder  the 
Bank  Holding  Company  Act. 

1.  Clarification  of  the  91-day  rule. 
When  acting  on  such  applications,  the 
Federal  Reserve  Board  should  by 
regulation  provide  that  only  receipt  of 
information  of  a  highly  significant 
nature  pertaining  to  the  application  will 
be  deemed  to  warrant  reopening  an 
applicant's  file,  thereby  deferring  the 
date  by  which  the  Fed  must  act  finally 
on  the  application. 

2.  Conditions  and  Voluntary 
Commitments.  Conditions  established 
by  the  FED  regaitling  applications  and 
volimtary  commitments  offered  by 
applicants  should  be  unambiguous  and 
reasonably  related  to  an  articulated 
policy  of  the  Federal  Reserve  Board. 
Voltmtary  commitments,  when  offered 
by  applicants,  should,  consistent  with 
the  Freedom  of  Information  Act, 
ordinarily  be  made  part  of  final  orders 
of  the  Board.  Moreover,  the  Board 
should,  from  time  to  time,  simimarize  the 
thrust  of  these  commitments  and  publish 
and  disseminate  these  summaries. 


§305JS-4    Dctarrad  Taxation  for  Conflct- 
of-intT— t  Pivestlturos  (necommendaMon 
M-4). 

Individuals  appointed  to  government 
positions  are  sometimes  required  to  divest 
themselves  of  property  to  satisfy  conflict-of- 
interest  requirements,  such  as  the  prohibition 
in  IS  U.S.C  208  on  participation  in  matters 
a^ecting  one's  financial  interest.  In  other 
instances,  divestiture  of  property  by  such 
appointees  would  be  simpler  and  serve 
conflict-of-interest  purposes  better  than  the 
establishment  of  qualified  blind  trusts  or 
subsequent  and  sometimes  frequent  recusals 
by  an  official  from  participation  in  particular 
decisions.  In  addition,  persons  serving  in  the 
government  occasionally  are  required  to 
divest  themselves  of  property  before 
accepting  a  new  position  or  as  a  condition  to 
participating  in  a  particular  matter. 

Divestiture  of  property  to  avoid  conflicts  of 
interest  will  often  result  under  current  law, 
in  financial  losses  in  the  form  of  taxation  of 
the  gains  realized  as  a  result  of  divestiture. 
The  Administrative  Conference  believes  that 
this  tax  burden  is  a  disincentive  to 
individuals  who  would  otherwise  accept  a 
federal  appointment,  and  in  the  case  of 
present  officials,  an  unnecessary  burden 
resulting  from  their  performance  of  official 
responsibilities.  The  adverse  effects  of  this 
disincentive  to  government  service  are  most 
acute  with  respect  to  the  most  senior 
positions  involving  major  policymaking  roles. 
Failure  to  obtain  the  best  people  for  those 
positions,  or  the  frequent  recusals  of  people 
in  those  positions,  may  have  serious  adverse 
consequences  on  both  the  individuals 
involved  and  the  government 

The  Conference  accordingly  recommends 
that  Congress  amend  the  Internal  Revenue 
Code  to  permit  deferred  taxation  of  gains  for 
presidential  appointees  subject  to  Senate 
confirmation  and  other  individuals  entering 
the  government  to  accept  high  level  executive 
branch  positions,  whenever  they  are 
requested  or  ordered  by  an  appropriate 
authority  to  divest  themselves  of  property  to 
avoid  actual  or  potential  conflicts  of 
interests.  The  Conference  also  recommends 
that  Congress  consider  amending  the  Code  to 
extend  similar  tax  ti«atment  to  persons 
serving  in  the  executive  branch.' 

The  Conference  proposes  that  this  defined 
class  of  persons  be  permitted  to  sell  such 
property  and  to  place  the  proceeds  in  a 
neutral  investment  vehicle  and  maintain  their 
original  basis  in  the  divested  property. 
Taxation  would  not  be  eliminated  by  this 
proposal,  but  only  postponed  until  the 
individual  ultimately  disposes  of  the 
proceeds  of  a  reinvestment  vehicle.  The 
Conference  also  suggests  specific  factors  and 
other  matters  to  be  taken  into  account  in 
amending  the  Code  to  accomplish  these 
purposes. 


■  This  recommendation  is  limited  to  executive 
branch  appointees  and  employees  because  the 
Conference  by  statute  it  limited  to  studying  and 
recommending  improvementt  to  adminittrative 
procedure,  5  U.S.C  571-576.  Ttie  Conference, 
therefore,  takes  no  position  on  whether  or  not 
similar  tax  treatment  should  be  accorded  to  officials 
of  the  judicial  branch. 
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The  Conference  believes  that  revenue 
impact  of  the  recommendation  will  be 
minimal  considering  the  narrow  class  of 
persons  that  would  be  eligible  for  tax 
deferral. 

Reconunendadon 

1.  Congress  should  amend  the  Internal 
Revenue  Code  to  permit  presidential 
appointees  who  are  subject  to  Senate 
confirmation  and  other  o^icials  entering 
the  government  to  accept  high  level 
executive  branch  appointments,  to 
divest  property,  such  as  securities,  and 
reinvest  the  proceeds  in  a  neutral 
investment  vehicle  and  thereby  defer 
realization  of  taxable  gains. 

2.  Such  amendment  should  take  into 
account  the  following  factors: 

(a)  The  need  to  assure  that  the 
divestiture  is  undertaken  to  avoid  actual 
or  potential  conflicts  of  interests,  by 
conditioning  the  deferral  on  an  order  or 
request  of  the  President  (or  his  delegate 
such  as  the  White  House  Counsel  or  the 
Director  of  the  Office  of  Government 
Ethics): 

(b)  The  need  for  divestiture  by 
spouses,  dependent  children,  and  others 
whose  assets  may  be  imputed  to  the 
federal  official  for  conflict-of-interest 
purposes,  by  making  deferral  available 
to  them  also;  and 

(c)  The  need  to  assure  that  the 
reinvestment  vehicle  avoids  conflicts  of 
interests  with  respect  to  the  position  to 
be  held,  by  having  the  person  ordering 
or  requesting  divestiture  approve  the 
vehicle. 

3.  Congress  should  consider  whether 
the  amendment  should  contain 
provisions  dealing  with  the  following 
matters: 

(a)  A  minimum  period  of  required 
government  service  after  divestiture  to 
qualify  for  deferral; 

(b)  Requiring  the  appointee  to  defer 
gains  or  losses  for  all  property  within 
the  class  of  divested  property  [e.g.,  all 
energy  stock),  in  order  to  prohibit  the 
appointee  from  recognizing  losses  and 
deferring  gains; 

(c)  Permitting  the  appointee  a  second 
deferral  on  leaving  government  service 
(or  within  a  brief  period  of  time 
tliereafter)  if  the  appointee  chooses  to 
dispose  of  the  neutral  investment  held 
during  government  service  in  order  to 
make  another  investment. 

4.  The  Conference  recognizes  that 
other  persons  serving  in  the  executive 
branch  may  be  ordered  or  requested  to 
divest  speciHc  property  in  order  for 
them  to  perform  their  duties  free  of 
actual  or  potential  conflicts  of  interest, 
and  believes  that  Congress  should  also 
consider,  at  the  appropriate  time, 
whether  to  extend  similar  tax  treatment 
to  them. 


§305JS-6   Agency Um of Settltnwnt 
Judges  (RecommendeMon  M-5). 

Many  cases  over  which  administrative  law 
judges,  administrative  judges,  and  other 
agency  hearing  officers  preside  do  not 
involve  broad  regulatory  issues  and  are  often 
appropriately  resolved  by  settlement. 
Following  in  the  footsteps  of  several 
innovative  federal  |udges, '  some 
administrative  agencies  have  liegun  to 
provide  additional  mechanisms  for  resolving 
these  cases.  The  Federal  Energy  Regulatory 
Commission  and  the  Occupational  Safety  and 
Health  Review  Commission  have  used  a 
"settlement  judge" — not  the  presiding  judge 
in  the  case — to  work  with  parties  to  explore 
possibilities  for  consensual  resolution.  Other 
alternatives  that  agencies  have  used  include 
prehearing  conferences  and  summary 
procedures,*  and  more  recently,  minitrials, 
mediation  and  binding  and  nonbinding 
arbitrations,* 

Agency  prehearing  conferences  have 
historically  been  utilized  as  a  means  for 
either  settling  an  entire  case  or  narrowing  the 
issues.  Today,  some  presiding  judges  are 
exceptionally  effective  at  using  these 
conferences  to  promote  settlement  without 
overstepping  bounds  of  proprietary.  Still, 
while  the  presiding  judge  may  be  the  ideal 
person  to  suggest  that  the  parties  talk 
settlement  in  a  reasonable  manner,  he  or  she 
often  cannot  help  the  parties'  explorations  in 
any  comprehensive  way  without  risking  the 
appearance  of  impropriety.  In  broad  classes 
of  cases,  a  separate  settlement  judge,  not  so 
limited,  can  exercise  greater  settlement- 
inducing  authority  than  the  presiding  judge. 

The  Conference  does  not  intend  to  suggest 
that  use  of  settlement  judges  is  a  dispute 
resolution  method  that  is  necessarily  better 
or  worse  than  adjudication,  arbitration, 
minitrials,  mediation  by  staff  personnel  or 
nongovernment  mediators,  or  settlement  by 
the  presiding  judge:  parties  should  retain 
maximum  flexibility  to  use  the  l>est  procedure 
for  their  case.  The  best  solution  of  all  is  to 
settle  before  an  action  has  been  instituted, 
and  agencies  should  also  do  far  more  to 
instill  consensual  methods  of  dispute 
resolution  into  investigatory,  preenforcement 
and  other  stages.  The  settlement  judge 
technique,  nonetheless,  is  a  useful  means  of 


'  In  addition  to  settlement  conferences,  courts 
have  engaged  in  broad  and  growing  use  of  other 
means  for  facilitating  an  sarly  disposition  of  a  case 
including  arbitration,  special  masters,  mediators, 
and  the  use  of  summary  jury  trials.  Rule  16(c)  of  the 
Federal  Rules  of  Civil  Procedure  was  amended  in 
1983  to  provide  that  settlement  and  "extrajudicial 
procedures"  for  resolving  disputes  are  desirable  and 
may  t>e  a  subject  at  pretrial  conferences,  while 
subsection  (f)  of  the  rule  provides  for  sanctions  for 
failure  to  appear  at,  to  be  prepared  for,  and  "to 
participate  in  good  faith"  at  such  conferences. 

*See  ACUS  Recommendation  70-4(1)  (urging 
presiding  officers  to  hold  prehearing  conferences  on 
own  motion  or  at  the  request  of  the  parties)  and 
Recommendation  70-3  (summary  decision). 

'See  ACUS  Recommendation  86-3  (alternative 
means  of  dispute  resolution)  and  Recommendation 
87-11  (alternative  means  of  dispute  resolution  in 
government  contract  disputes).  In  both 
recommendations,  use  of  settlement  judges  is 
specifically  recommended,  88-3(D).  87-11  (d).  See 
also  Recommendation  7Z-t(D)  (settlement  of 
ratemaking  cases). 


facilitating  settlementa  that,  in  appropriate 
adjudications,  may  be  of  greater  value. 

The  settlement  judge  can  command  a 
degree  of  deference  similar  to  that  of  the 
presiding  judge  nvithout  the  need  to  observe 
all  of  the  commands  that  establish  and 
maintain  impartiality.  A  separate  settlement 
judge,  once  appointed,  can  engage  in  ex  parte 
and  off-the-record  conversations,  frank 
assessments  of  the  merits,  and  other 
techniques  to  aid  settlement  that  the 
presiding  judge  is  less  free  to  use.  The 
settlement  judge  is  generally  knowledgeable 
about  the  kind  of  case  and  the  pariies' 
interests,  and  is  in  a  position  to  lend  structure 
to  the  negotiations,  control  their  pace,  reduce 
the  adversarial  nature  of  the  process,  and 
help  the  parties  to  assess  objectively  both  the 
strengths  and  weaknesses  of  the  case  and  to 
Find  reasoned  solutions.  The  settlement  judge 
is  familiar  with  how  the  presiding  judge  is 
likely  to  handle  such  cases,  how  much  time 
and  effort  they  take,  how  evidence  is 
weighed,  and  what  kind  of  a  reception  the 
legal  and  factual  issues  will  be  given  in  light 
of  agency  precedent  and  policy.  The 
settlement  judge,  who  carries  a  judge's  power 
and  authority,  may  greatly  reduce  the  scope 
of  parties'  disagreements  over  likely 
outcomes.  Parties  also  are  less  likely  to  be 
skeptical  about  the  informal  settlement  judge 
process  and  more  likely  to  view  this  device 
as  a  legitimate  and  potentially  valuable 
means  of  reaching  an  enforceable,  legally 
defensible  settlement. 

Several  other  advantages  may  accrue. 
Initiating  the  settlement  judge  technique  may 
l>e  an  excellent  way  for  agencies  to  introduce 
the  idea  of  settlement  in  proceedings  in 
which  it  is  not  now  frequently  pursued  but 
which  the  presence  of  other  factors  seems  to 
make  apt  candidates.  In  such  circumstances, 
an  agency  could  make  special  efforts  to  make 
the  technique  available  in  the  interest  of 
breaking  the  adversarial  mold,  perhaps 
preceded  by  siminars  or  other  devices  to 
permit  its  presiding  judges  to  study 
mediation,  negotiation  and  other  settlement- 
inducing  techniques.  In  individual  cases,  use 
of  a  settlement  judge  might  lead  the  parties  to 
turn  to  mediation  or  other  non-adjudicatory 
means  of  pursuing  a  settlement  agreement. 
Presiding  judges'  experiences  as  settlement 
judges,  and  possible  enhanced  expertise  as 
mediators,  should  help  them  in  resolving  later 
cases. 

Settlement  judges  are  not  a  panacea,  and 
their  use  must  take  into  account  caseloads, 
possible  abuses  in  exteme  cases,  and 
likelihood  of  success.  The  very  potency  of  the 
judicial  office  means  that  it  must  l>e  carefully 
employed  to  avoid  abuse.  Even  so,  the 
Conference  sees  great  merit  in  the  settlement 
judge  technique  and  urges  that  it  receive 
much  wider  consideration  and  application  as 
a  means  of  actually  settling  matters,  or 
convincing  the  parties  to  undertake  other 
consensual  dispute  resolution  methods. 

These  recommendations  suggest 
procedures  for  using  the  settlement  judge  as  a 
fmal  effort  to  obviate  formal  proceedings,  as 
well  as  guidelines  that  seek  to  increase 
[Kitential  gains  in  efHciency  while  minimizing 
possible  abuses  that  may  result  from  a 
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(lircaicr  reliance  on  settlement  in  agencies' 
adjudicatory  proceedings. 

Recommendation 

A.  Encouraging  Use  of  Settlement 
Judges.  1.  As  part  of  efforts  to  encourage 
use  of  consensual  means  of  dispute 
resolution,  federal  agencies  that  decide 
cases  presided  over  by  administrative 
law  judges,  administrative  judges,  or 
other  hearing  officers  should  encourage 
and  facilitate  settlement  of  adjudicatory 
proceedings  by  the  voluntary  use  of 
settlement  judges  and  other  consensual 
methods. 

2.  Agency  offices  of  administrative 
law  judges,  boards  of  contract  appeals, 
and  other  hearing  offices  should  adopt 
rules  for  appropriate  use  of  settlement 
judges. 

3.  In  urging  regularized  and  amplified 
utilization  of  settlement  judges,  the 
Administrative  Conference  has  no 
intention  of  discouraging  reliance  on 
other  methods  of  dispute  resolution 
without  recourse  to  formal  procedures. 
In  many  instances,  cases  of  the  types 
deemed  suitable  for  reference  to  a 
settlement  judge  (paragraph  B,  below) 
can  and  should  be  settled  at  preliminary 
stages  of  disagreement.  At  times, 
moreover,  early  recourse  to  mediation  or 
arbitration  (where  authorized]  may  be 
appropriate.*  The  Administrative 
Conference  urges  constant  attention  to 
settlement  possibilities  long  before  a 
controversy  has  reached  the  docket  of  a 
trial  judge. 

B.  Appropriate  Cases.  In  general,  the 
agency  use  of  settlement  judges  may  be 
appropriate  where  one,  and  particularly 
more  than  one.  of  the  following  factors 
appear. 

1.  Crowded  dockets  with  relatively 
few  cases  being  settled. 

2.  Presence  of  a  large  proportion  of 
factual  issues  that  are  not  of  major 
precedential  importance  and  do  not 
raise  broad  policy  or  legal  issues, 
particularly  where  the  facts  are 
undisputed  and  the  primary  issues 
concern  the  interpretation  or 
characterization  of  such  facts. 

3.  Remedies  susceptible  to  gradation 
and,  thus,  to  compromise.  Examples  are 
money  claims,  rates,*  and  degrees  of 
restrictions  or  activity. 

C.  Administrative  Issues.  1.  The  chief 
judge  should  retain  discretion  in 
assigning  settlement  judges  on  the  basis 
of  the  situations,  issues,  judges' 
aptitudes  and  personalities,  and  so 
forth.  He  should  also  remain  free  to 
refuse  to  apfwint  a  settlement  judge. 

2.  The  agency  head  should  ordinarily 
not  suggest  use  of  a  settlement  judge, 


«  See  Recommendation  86-3  and  87-11,  id. 
*  See  Recommendation  72-4,  supra,  note  3. 


since  he  is  much  less  likely  to  know 
when  a  particular  case  is  suitable  for 
settlement  and  much  more  likely  to 
desire  a  case  to  be  settled  to  avoid 
having  to  decide  it. 

3.  Given  the  workload  of  presiding 
judges  and  possible  limited  availability 
for  appointment  as  a  settlement  judge, 
agencies  should  use,  as  an  alternative 
source  of  settlement  judges,  currently 
retired  ALJs  who  have  notified  the 
Office  of  Personnel  Management  that 
they  would  accept  temporary 
appointment  (pursuant  to  5  U.S.C. 
3323(b),  enacted  in  1984),  retired 
administrative  judges  or  hearing 
officers,  or  active  hearing  officers  from 
another  agency. 

4.  Agency  presiding  judges,  and 
especially  chief  judges,  should  regularly 
review  their  dockets  to  identify  cases 
where  use  of  settlement  judges  may  be 
useful,  and  consult  regularly  with 
experienced  mediators  to  locate  cases 
ripe  for  settlement. 

5.  Agencies  should  give  attention  to 
offering  training  in  negotiation, 
mediation,  and  other  consensual  dispute 
resolution  skills  to  administrative  law 
judges,  administrative  judges,  and  other 
hearing  officers.  Training  coiu^es  or 
seminars  should  be  developed  by 
agencies  jointly  or  in  cooperation  with 
the  Administrative  Conference,  Federal 
Mediation  and  Conciliation  Service, 
Board  of  Contract  Appeals  Judges 
Association,  American  Bar  Association, 
or  other  professional  organizations. 
Agencies  should  also  work  with  other 
interested  groups  to  sponsor  similar 
programs  or  outreach  sessions  for 
representatives  who  regidarly  appear  in 
agency  proceedings. 

D.  Procedures.  Agency  regulations  or 
guidelines  implementing  the  use  of 
settlement  judges  should  consider  the 
following: 

1.  Suggesting  use  of  a  settlement 
judge,  (a)  The  suggestion  that  a 
settlement  judge  be  consulted  may  be 
made  to  the  agency's  chief  judge  by  any 
party  or  by  the  presiding  judge  (although 
the  agency  head's  invocation  of  the 
technique  should  be  restrained  (see  C.2, 
above]).  Because  it  will  usually  be 
difficult  to  predict  at  what  points  in  the 
prehearing  process  settlement  will  be 
possible,  the  presiding  judge  and  the 
parties  should  be  free  to  request 
appointment  of  a  settlement  judge  at 
any  time.  Any  party  or  the  presiding 
judge  may  veto  such  a  suggestion. 

(b)  The  chief  judge  should  seek  to 
ensure  that  all  parties  who  appear  pro 
se  consent  knowingly  and  volimtarily 
before  he  decides  to  invoke  the  aid  of  a 
settlement  judge. 

2.  Appointment  (a)  When  appointing 
a  settlement  judge,  the  chief  judge 


should  issue  an  order  specifying  the 
length  of  time  for  such  negotiations  and 
confining  the  scope  of  any  settlement 
negotiations  to  specified  issues. 

(b)  When  a  settlement  judge  is 
appointed,  the  presiding  judge  may 
suspend  discovery  or  other  proceedings 
during  the  time  the  matter  is  assigned  to 
the  settlement  judge, 

(c)  If  settlement  negotiations  are 
terminated,  the  chief  judge  may 
subsequently  appoint  a  settlement  judge 
in  the  same  proceeding  to  conduct 
further  negotiations. 

(d)  To  ensure  that  proceedings  are  not 
unnecessarily  interrupted,  agency 
regulations  or  guidelines  should  provide 
that  any  decision  concerning  the 
appointment  of  a  settlement  judge  or 
termination  of  settlement  negotiations  is 
not  subject  to  review  or  rehearing. 

3.  Conduct  of  negotiations,  (a)  The 
regulations  should  afford  the  settlement 
judge  broad  authority  to: 

(1)  Confer  with  the  parties  on  the 
subject  of  whole  or  partial  settlement 

(2)  Suggest  privately  to  a  party's 
representative  what  concessions  be 
considered  by  the  party, 

(3)  Assess  privately  w^ith  each 
representative  the  reasonableness  of  the 
party's  case  or  settlement  position. 

(4)  Facilitate  communications 
between  the  parties, 

(5)  Mediate, 

(6)  Seek  resolution  of  as  many  issues 
in  the  case  as  is  feasible,  and 

(7)  Recommend  use  of  minitrials, 
mediation,  factfinding,  or  other 
consensual  resolution  means,  and,  if  the 
parties  genuinely  wish  some  method  of 
presenting  evidence  in  a  settlement 
context  or  having  the  dispute  mediated, 
the  settlement  judge  shoiild  be  free  to 
refer  them  to  a  separate  minitrial  or 
mediation  process. 

(b)  To  increase  the  likelihood  of 
settlement,  the  regulations  should: 

(1)  Provide  that  the  settlement  judge 
may  recommend  that  the  representative 
who  is  expected  to  try  the  case  be 
present  at  a  settlement  conference  and 
that  the  parties,  or  their  agents  having 
full  settlement  authority,  be  present 

(2)  Set  forth  specific  guidelines  for 
conducting  setUement  conferences 
(including  by  telephone)  where 
appropriate. 

(3)  Exhort  all  parties  and  their 
representatives  to  be  candid  with  the 
settlement  judge  so  that  he  may  properly 
guide  settlement  discussions. 

(4)  Provide  the  settlement  judge  with 
flexibility  to  impose  any  additional 
requirements  proper  to  expedite 
resolution  of  die  case. 

(c)  The  setUement  judge  should, 
within  days  after  appointment  meet  or 
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talk  with  the  parties  together  and 
(usually)  separately  to  determine  what 
obstructs  settlement.  Proceedings  before 
a  settlement  judge  should  not  ordinarily 
be  lengthy  or  elaborate. 

4.  Confidentiality,  (a)  To  encourage 
the  candor  often  necessary  to  achieve  a 
settlement,  the  regulations  should 
provide  that  no  evidence  of  statements 
or  conduct  by  parties,  counsel  or 
settlement  judge  in  the  settlement 
proceedings  shall  be  admissible  in  any 
subsequent  hearing,  except  by 
stipulation  of  the  parties.  The 
regulations  should  further  provide  that 
dociunents  disclosed  in  a  settlement 
process  may  not  be  used  in  litigation 
unless  obtained  by  appropriate 
discovery  or  subpoena.  Agencies  should 
provide  sanctions  against  any  violators. 

(b)  The  regulations  should  prohibit  the 
settlement  judge  from  discussing  the 
merits  of  the  case  with  the  presiding 
judge  or  any  other  person  *  and  preclude 
the  settlement  judge  from  being  called 
as  a  witness  in  any  hearing  of  the  case. 

5.  Settlement  and  reports,  (a)  At  the 
conclusion  of  the  settlement  procedures, 
either  the  parties  should  tell  the 
presiding  judge  that  they  have  settled,  or 
the  settlement  judge  should  advise  the 
trial  judge,  without  elaboration,  that 
settlement  has  not  been  reached.  The 
report  should  not  attribute  any  view  to 
any  party  or  assess  any  positions  taken. 
The  agency's  regulations  should 
describe  the  method  by  which  the 
presiding  judge  is  advised  that 
settlement  has  not  been  reached. 

(b)  To  protect  against  unnecessary 
delay,  the  settlement  judge's  first  report 
should  be  made  within  a  specified 
period  after  appointment.  "The  agency 
head  or  chief  judge  should  be  authorized 
to  order  additional  reports  at  any  time. 

(c)  In  reporting,  the  settlement  judge 
may  recommend  the  termination  or 
continuation  of  settlement  negotiations. 

(d)  A  settlement  arrived  at  with  the 
help  of  a  settlement  judge  should  be 
treated  like  any  other  settlement. 

6.  New  S  310.13  is  added  to  Part  310. 
to  read  as  follows: 

§310.13    Statement  on  Dispute  Resolution 
Procedure  In  Reparatione  and  Similar 
Case*. 

Where  Congress  has  established 
private  rights,  effective  means  of 
protecting  them  are  crucial.  Congress 
has  used  a  variety  of  procedures  to 
protect  consumers,  workers  and  certain 
others.  In  many  cases,  it  has  established 
formal  adjudicatory  process  (e.g.,  within 


regulatory  agencies  like  the  Federal 
Trade  Commission  or  review  agencies 
like  the  Occupational  Safety  and  Health 
Review  Commission).  Congress  has  also 
recognized  that,  in  many  cases,  formal 
agency  hearings  or  court  litigation  may 
be  unnecessary  or  too  costly.  Thus, 
alternative  or  supplementary  agency 
procedures  or  even  private-sector 
procedures  have  been  established  to 
resolve  disputes  that  formerly  would 
have  been  left  to  the  formal  adjudication 
process. 

Agencies'  use  and  oversight  of  these 
dispute  processes  has  become  even 
more  important  in  light  of  recent 
congressional  developments  and 
Supreme  Court  decisions.  The  Supreme 
Court  recognized  in  Shearson/American 
Express.  Inc.  v.  McMahon,  107  Sup.  Ct 
2332  (1987),  for  example,  that  arbitration 
processes  are  often  adequate  to  protect 
statutory  rights,  particularly  where  an 
agency  can  oversee  their  operation  to 
ensure  their  adequacy.  Indeed,  that  case 
enforced  an  arbitration  agreement  even 
for  a  treble  damage  case  brought  under 
the  Racketeer  Influenced  and  Corrupt 
Organizations  Act  by  a  plaintiff  acting 
much  like  a  "private  attorney  general." 

Agencies'  approaches  to 
"reparations"  and  similar  programs  to 
safeguard  consumers  reflect  the 
diversity  of  approaches  that  are 
available.  The  Securities  and  Exchange 
Commission,  so  far  at  least,  has  relied 
on  a  purely  private  resolution 
mechanism — exchange-based 
arbitration.  The  Commodity  Futures 
Trading  Commission  ("CFTC"),  has 
developed,  pursuant  to  statutory 
mandate,  its  own  distinctive  dispute 
resolution  program.  Since  it  was  formed 
in  1974,  the  CFTC  has  administered  a 
"reparations"  program  that  adjudicates 
between  commodity  futures 
salespersons  (known  as  "futures 
commission  merchants")  and  aggrieved 
customers.* 

The  CFTC's  program  provides  an 
interesting  alternative  to  civil  litigation, 
formal  hearings  under  the 
Administrative  Procedure  Act,  and 
commercial  arbitration.*  Like  arbitration 
(which  is  also  an  option  available  to 
aggrieved  customers),  the  reparations 
program  uses  decisionmakers  familiar 
with  the  industry  from  which  the 
disputes  arise.  But  these  decisionmakers 
are  CFTC  employees,  rather  than 
arbitrators  drawn  from  industry — either 


*  This  should  not  prevent  judges  within  the  same 
ofTice  from  engaging  in  discussions  of  settlement  or 
mediation  techniques  that  may  aid  the  settlement 
judge  in  resolving  particular  cases  and  assist  in  a 
judge's  professional  development. 


■  Other  agencies,  like  the  Federal  Maritime 
Commission  and  the  U.S.  Department  of 
Agriculture,  have  reparations  programs  that  differ  in 
signincant  respects. 

*  Persons  nvith  reparations  claims  may  pursue 
several  other  avenues  of  redress  (National  Futures 
Association  arbitration,  private  suits),  so  the  entire 
CFTC  program  is  in  essence  voluntary. 


agency  administrative  law  judges  or 
other  specially-designated  agency 
employees  known  as  "judgment 
ofRcers". 

The  CFTC  has  been  creative  in 
fashioning  procedures  for  the 
reparations  program.  The  "formal" 
procedure,  for  claims  of  more  than 
$10,000,  is  akin  to  the  adjudicatory 
procedure  provided  in  section  554  of  the 
APA.  The  "summary"  procedure  for 
claims  under  $10,000  dispenses  with 
several  formalities,  including  the  right  to 
an  oral  hearing.  It  does  permit  a 
telephonic  hearing.  A  third,  "voluntary" 
procedure,  is  available  for  claims  of  any 
size  and  must  be  elected  by  both  parties. 
It  dispenses  with  a  written  opinion  by 
the  presiding  judgment  officer  and 
appeal  rights.  While  the  CFTC's  program 
had  a  troubled  early  history, 
characterized  at  times  by  crippling  case 
backlogs  and  severe  budgetary 
constraints,  recent  years  have  seen 
enhanced  resources  and  a  considerable 
improvement  in  case  management. 

The  Administrative  Conference  has 
begvm  exploring  these  processes  with  its 
research  into  the  CFTC's  innovative 
approach  to  consumer  protection.  The 
Conference  sees  important  benefit  in 
programs,  like  the  CFTC's.  that  offer 
complainants  procedural  options. 
Creation  of  an  agency  review  process 
for  consumer  complaints  benefits  the 
regulatory  agency  because  the  process 
provides  a  valuable  pipeline  into  the 
problems  of  the  industiy;  resolving  these 
complaints  serves  as  a  constant 
challenge  and  impetus  to  the  agency  to 
interpret  its  statutory  mandate.  A  three- 
tiered  approach  like  the  CFTC's  permits 
added  opportimities  for  procedural 
tailoring.  On  the  other  hand,  the  parallel 
private  decisional  process  may  be  less 
expensive,  faster,  and  more  responsive. 
Parties  benefit  from  having  both  a 
choice  of  forums  and  an  opportunity  to 
select  a  dispute  resolution  procedure 
that  suits  their  needs. 

Much  remains  to  be  done  in 
considering  the  best  approach  for 
particular  agencies,  and  this  statement 
is  intended  as  an  initial  foray.  The 
Administrative  Conference  suggests  that 
continued  experimentation  with 
alternative  types  of  procedures  for 
resolving  issues  arising  in  consumer 
protection  programs  is  justifled. 
Agencies  administering  statutes  that 
recognize  a  private  right  of  action 
should  consider  estabUshing,  or  seeking 
authority  to  establish,  a  reparations 
program  offering  creative  procedures  for 
"formal,"  "summary"  and  "voluntary" 
dispute  resolution,  along  the  lines  of  the 
CFTC's  where: 
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(1)  An  agency  statute  provides  for  and 
engenders  substantial  private  litigation 
and/or  arbitration:  or 

(2)  An  agency  regulatory  program 
centers  on  a  single  industry  or  group  of 
similar  industries,  such  as  would  permit 
creation  of  "expert"  decisionmakers. 

An  agency  with  both  of  the 
characteristics  listed  above  would  be  a 
prime  candidate  for  a  reparations 
program.  Each  program  of  course  would 
be  crafted  to  meet  the  special  needs  of 
the  agency's  particular  regulatory 
jurisdiction. 

Management  of  reparations  programs 
should  take  into  account  these  factors: 

(1)  Where  complaints  are  to  be 
resolved  by  summary  or  voluntary 
procedures,  the  discovery  process 
should  be  streamlined  to  comport  with 
the  goals  of  less  formal  procedures.  For 
example,  the  number  of  interrogatories 
and  requests  for  admissions  may  be 
substantially  limited;  and  summary 
information  rather  than  facsimiles  could 
be  deemed  responsive  to  requests  for 
the  production  of  documents. 

(2)  The  judgment  officers  used  in 
summary  and  voluntary  procedures 
need  not  always  be  administrative  law 
judges  or  even  attorneys,  so  long  as  they 
demonstrate  sufficient  experience  in.  or 
knowledge  of,  the  regulated  industry  or 
applicable  law. 

(3)  While  summary  procedures  by 
their  nature  may  not  require  an  in- 
person  hearing,  telephone  hearings  may 
provide  a  useful  and  inexpensive  way  of 
allowing  the  judgment  officer  to 
question  parties  and  witnesses. 
'Telephone  hearings  should  be  available 
whenever  a  judgment  officer  believes 
such  a  hearing  is  appropriate  to  the 
resolution  of  a  dispute. 

(4)  Since  complainants  in  reparations 
proceedings  frequently  appear  without  a 
lawyer,  agencies  should  make  the 
dispute  resolution  process 
understandable  to  the  lay  person. 
Toward  that  end,  notices  and 
descriptions  of  the  process  should  avoid 
whenever  possible  the  use  of  legal  terms 
(e.g.,  "pleadings"  or  "discovery")  where 
a  colloquial  term  will  suffice.  Where  use 
of  a  lay  term  would  mislead,  or  where 
no  appropriate  term  is  available, 
agencies  should  make  every  effort  to 
assure  that  the  legal  term  of  art  has  been 
translated  for  the  lay  party  or  even 
provide  a  glossary  of  such  terms  for  the 
benefit  of  the  lay  reader. 

(5)  Managers  should  assure  that  a 
sufBcient  number  of  judgment  officers 
are  employed  to  reduce  the  overall 
processing  time  for  summary  and 
voluntary  proceedings,  and  thus  to 
permit  those  forms  of  procedure  to  fulHU 
their  promise. 


(6)  Case  tracking  systems  for 
reparations  cases  should  be  used,  or 
modernized,  so  that  the  location  and 
progress  of  any  case  can  be  quickly 
identiHed  and  bottlenecks  eliminated, 
leffrey  S.  Lublters, 
Research  Director. 

Dated:  July  6. 198& 
|FR  Doc.  88-15458  Filed  7-8-88:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart910 
[Lemon  Regulation  621] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  Regulation  621  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
415,000  cartons  during  the  period  July  10 
through  July  16, 1988.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
DATES:  Regulation  621  (§  910.921)  is 
effective  for  the  period  July  10  through 
July  16. 198a 
FOR  RWTHER  INFORMATION  CONTACT 

Raymond  C  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  Room  2523.  South  Building. 
P.O.  Box  96456.  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  business  will  not  be  unduly  or 
disproportionately  burdened.  Marketing 
orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 


acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910]  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The 
committee  met  publicly  on  July  6, 1988, 
in  Los  Angeles,  California,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended,  by  an  8-5  vote,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  refwrts  that  the  demand 
for  lemons  is  very  good  in  both  domestic 
and  export  markets. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  hiriher  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  imtil  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  oj^en 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California,  Arizona.  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 

follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 
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2.  Section  910.921  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 


g910J21    Ijwwon  ne9iile>lon  621. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  dtuing  the  period  July  10, 1988. 
through  July  16, 1988.  is  established  at 
415,000  cartons. 

Dated:  fuly  7. 1988. 
Caiarles  R.  Brader. 

Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  8&-15571  Piled  7-8-48:  8:45  am] 
BILUNa  COM  *4M-a>Hi 

DEPARTMENT  OF  JUSTICE 

Immigratton  and  Naturalization 
Sarvic* 

•  CFR  Part  103 
[INS  NumlMr.  1116-66) 

Powara  and  Dutlaa  of  Servtoa  Offlcais; 
AvaRaliNity  of  Sarvica  Racorda; 
Inunigratlon:  Adjudleatlon  of 
Application  or  PatMon 

AQENCV:  Immigration  and  Naturalization 

Service,  Justice. 

ACnOfC  Rnal  rule. 

aUMMARV:  This  rule  revises  8  CFR 
103.2(b)  to  authorize  a  district  director  to 
witlihold  adjudication  of  a  visa  petition 
or  application  where  it  is  determined 
that  an  investigation  is  pending  and  the 
disclosure  of  evidence  supporting  the 
adjudication  would  prejudice  the 
investigation.  The  provisions  relating  to 
disclosure  of  classified  material  are  also 
revised  to  require  authorization  of 
disclosure  by  the  classifying  agency. 
EFFECTIVE  DATE:  July  11. 198& 
FOR  FUNTNER  INFOWaATION  CONTACT 
Joanna  London.  Associate  General 
Counsel.  Immigration  and  Naturalization 
Service,  425 1  Street  NW..  Washington, 
DC  20536.  Telephone:  (202)  633-2895. 
SUPPLEMENTARY  INFORMATION:  This  rule 
revises  {  103.2(b)  to  allow  a  district 
director  of  the  Inunigration  and 
Naturalization  Service  to  authorize 
withholding  adjudication  of  a  visa 
petition  or  application  when  a  pending 
investigation  would  be  prejudiced  by  the 
disclosure  of  the  evidence  on  which  the 
adjudication  would  be  based.  On  May 
30, 1986,  the  Service  published  a  notice 
of  proposed  rulemaking  in  the  Federal 
Register  (51  FR  19559).  A  few 
commenters  were  concerned  that  the 
proposed  regulation  permitted 
adjudication  of  applications  and 
petitions  to  be  held  in  abeyance  pending 


investigations  into  mattors  not  affecting 
eligibility  for  the  benefit  sought  In 
response  to  these  concerns  the  Service 
has  modified  the  rule  to  permit  holding 
the  adjudication  in  abeyance  only  when 
the  matter  being  investigated  mi^t 
affect  eligibility  or  the  exercise  of 
discretion,  where  applicable,  in 
connection  with  the  particular 
application  or  petition.  Commenters 
were  also  concerned  that  there  were  no 
limits  to  the  length  of  time  the 
adjudication  could  be  held  in  abeyance 
pending  investigation.  In  response  to 
this  concern  the  Service  has  modified 
the  rule  to  provide  for  case  review  at 
six-month  intervals  after  initial  review 
and  for  review  by  higher  authority  for 
periods  over  two  years. 

When  an  investigation  has  been 
pending  for  one  year,  the  district 
director  shall  review  the  matter  and 
determine  whether  adjudication  should 
continue  to  be  held  in  abeyance  for 
another  six  months  while  the 
investigation  continues.  If  the 
investigation  has  not  been  completed 
after  six  months,  the  matter  shall  be 
reviewed  again  by  the  district  director. 
The  adjudication  may,  at  the  discretion 
of  the  district  director,  be  withheld  for  a 
second  six-month  period.  If  the 
investigation  has  not  been  completed  by 
the  end  of  that  six-month  period  the 
matter  shall  be  referred  to  the  regional 
commissioner  for  further  review.  The 
regional  commissioner  may  authorize  an 
additional  six-month  period.  Only  the 
Associate  Commissioner  for 
Examinations,  with  the  concurrence  of 
the  Associate  Commissioner  for 
Enforcement,  may  authorize  additional 
time  for  the  investigation  to  be 
completed  prior  to  adjudication. 

By  this  rule,  the  disclosure  of 
information  which  would  prejudice  an 
ongoing  investigation  will  be  avoided 
and,  because  the  decision  on  the 
petition  or  application  will  be  held  in 
abeyance,  the  petitioner  or  applicant 
will  not  be  prejudiced  by  a  denial  based 
on  information  not  disclosed  to  him  or 
her  (as  he/she  would  have  been  under 
the  proposed  rule  published  at  50  FR 
27289  on  July  2, 1985,  which  would  have 
allowed  a  district  director  to  deny  a  visa 
petition  or  application  and  then  not 
disclose  the  groimds  for  the  denial  if  a 
civil  or  criminal  investigation  had  been 
undertaken).  The  piupose  of  this  rule  is 
to  prevent  the  use  of  visa  petition 
regulations  to  obtain  information 
regarding  criminal  investigations  which 
would  not  be  discoverable  in  the  normal 
course  of  an  ongoing  criminal 
investigation  and  to  protect  confidential 
informants,  witnesses,  and  undercover 
agents  connected  with  civil  and  criminal 
investigations. 


Some  commenters  objected  to  holding 
adjudication  in  abeyance  if  a 
determination  is  made  that  an 
investigation  "should  be"  undertaken.  In 
response  to  this  concern  the  final  rule 
provides  for  holding  adjudication  in 
abeyance  only  when  an  investigation 
has  actually  been  undertaken. 

Some  commenters  objected  to 
allowing  the  district  director  to  base 
discretionary  decisions  on  confidential 
evidence  not  of  record.  District  directors 
have  this  authority  under  the  current 
regulations.  Moreover,  the  only  evidence 
that  the  Service  will  withiiold  from 
review  in  connection  with  a 
discretionary  decision  is  information 
classified  in  order  to  protect  the  national 
seciuity,  which  is  privileged 
information.  Therefore,  despite  these 
objections,  the  Service  has  determined 
that  the  rule  as  proposed  will  not  be 
modified  in  this  regiard. 

In  the  proposed  nde,  language  in  the 
current  regulation  requiring  die  regional 
commissioner  to  make  a  determination 
that  information  is  relevant  and  is 
classified  under  Executive  Order  No. 
12356  (47  FR  14874;  April  6, 1982)  was 
omittML  The  language  of  the  current 
regulation  will  be  retained. 

In  accordance  widi  5  U.S.C  e05(b).  die 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities. 

This  is  not  a  major  rule  as  defined  in 
section  1(b)  of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure.  Immigration,  Authority 
delegation.  Archives  and  records. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103~POWER8  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  for  Part  103  is  revised 
to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  8  U.S.C  1101. 
1103. 1201, 1303-1306. 1455:  31  U.S.C.  9701; 
E.0. 12356.  3  CFR.  1982  Comp..  p.  186. 

2.  In  S  103.2  paragraph  (b)(2)  is 
redesignated  as  (b)(3)  and  revised  and  a 
new  paragraph  (b)(2)  is  added,  so  that 
the  paragraphs  read  as  follows: 


§103.2   Applications, 
documenla. 


(b)- 


(2)  Adjudication  of  application  or 
petition.  A  district  director  may 
authorize  withholding  adjudication  of  a 
visa  petition  or  other  application  if  the 
district  director  determines  that  an 
investigation  has  been  undertaken 
involving  a  matter  relating  to  eligibility 
or  the  exercise  of  discretion,  where 
applicable,  in  connection  with  the 
application  or  petition,  and  that  the 
disclosure  of  information  to  the 
applicant  or  petitioner  in  connection 
with  the  adjudication  of  the  application 
or  petition  would  prejudice  the  ongoing 
investigation.  If  an  investigation  has 
been  undertaken  and  has  not  been 
completed  within  one  year  of  its 
inception,  the  district  director  shall 
review  the  matter  and  determine 
whether  adjudication  of  the  petition  or 
application  should  be  held  in  abeyance 
for  six  months  or  imtil  the  investigation 
is  completed,  whichever  comes  sooner. 
If,  after  six  months  of  the  district 
director's  determination,  the 
investigation  has  not  been  completed, 
the  matter  shall  be  reviewed  again  by 
the  district  director  and,  if  he/she 
concludes  that  more  time  is  needed  to 
complete  the  investigation,  adjudication 
may  be  held  in  abeyance  for  up  to 
another  six  months.  If  the  investigation 
is  not  completed  at  the  end  of  that  time, 
the  matter  shall  be  referred  to  the 
regional  commissioner,  who  may 
authorize  that  adjudication  be  held  in 
abeyance  for  another  six  months. 
Thereafter,  if  the  Associate 
Commissioner,  Examinations,  with  the 
concurrence  of  the  Associate 
Commissioner,  Enforcement,  determines 
it  is  necessary  to  continue  to  withhold 
adjudication  pending  completion  of  the 
investigation,  he/she  shall  review  that 
determination  every  six  months. 

(3)  Inspection  of  evidence.  An 
applicant  or  petitioner  shall  be 
permitted  to  inspect  the  record  of 
proceeding  which  constitutes  the  basis 
for  the  decision,  except  as  provided  in 
the  following  paragraphs. 

(i)  Derogatory  information  unknown 
to  petitioner  or  applicant.  If  the  decision 
will  be  adverse  to  the  applicant  or 
petitioner  and  is  based  on  derogatory 
information  considered  by  the  Service 
and  of  which  the  applicant  or  petitioner 
is  unaware,  he/she  shall  be  advised  of 
this  fact  and  o^ered  an  opportunity  to 
rebut  the  information  and  present 
information  in  his/her  own  behalf 
before  the  decision  is  rendered,  except 
as  provided  in  paragraphs  (b)(3)  (iii)  and 
(iv)  of  this  section.  Any  explanation, 
rebuttal,  or  information  presented  by  or 
in  behalf  of  the  applicant  or  petitioner 
shall  be  included  in  the  record  of 
proceeding. 


(ii)  Determination  of  statutory 
eligibility.  A  determination  of  statutory 
eligibility  shall  be  based  only  on 
information  contained  in  the  record  of 
proceeding  which  is  disclosed  to  the 
applicant  or  petitioner. 

(iii)  Discretionary  determination. 
Where  an  application  may  be  granted  or 
denied  in  the  exercise  of  discretion,  the 
decision  to  exercise  discretion  favorably 
or  unfavorably  may  be  based  in  whole 
or  in  part  on  classified  information  not 
contained  in  the  record  and  not  made 
available  to  the  applicant,  provided  the 
regional  conunissioner  has  determined 
that  such  information  is  relevant  and  is 
classified  under  Executive  Order  No. 
12356  (47  FR  14874;  April  6, 1982)  as 
requiring  protection  from  unauthorized 
disclosure  in  the  interest  of  national 
security. 

(iv)  Classified  information.  An 
applicant  or  petitioner  shall  not  be 
provided  any  information  contained  in 
the  record  or  outside  the  record  which  is 
classified  under  Executive  Order  No. 
12356  (47  FR  14874;  April  6. 1982)  as 
requiring  protection  from  unauthorized 
disclosure  in  the  interest  of  national 
security,  imless  the  classifying  authority 
has  agreed  in  writing  to  such  disclosure. 
Whenever  he/she  believes  he/she  can 
do  so  consistently  with  safeguarding 
both  the  information  and  its  source,  the 
regional  commissioner  should  direct  that 
the  applicant  or  petitioner  be  given 
notice  of  the  general  nature  of  the 
information  and  an  opportunity  to  offer 
opposing  evidence.  The  regional 
conunissioner's  authorization  to  use 
such  classified  information  shall  be 
made  a  part  of  the  record.  A  decision 
based  in  whole  or  in  part  on  such 
classified  information  shall  state  that 
the  information  is  material  to  the 
decision. 


Alan  C.  Nelson, 

Commissioner,  Immigration  and 
Naturalization  Service.  i 

Dated:  May  25, 1988. 

(FR  Doc.  88-15461  Filed  7-8-88;  8:45  am) 

BILUNG  CODE  4410-10-M 

8  CFR  Part  271 
[INS  Number  101»-«8] 

Prevention  of  UnauttKMized  Landing  of 
Aliena  l>y  Ownara  and  Operators  of 
RaNroad  Unaa,  International  Bridgea, 
orToNRoada 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 


SUMMARY:  It  has  long  been  the 
contention  of  otvners  of  international 
birdges  that  sufficient  safeguards  for 
fine  proceedings  were  lacking  in  the 
statutory  language  of  section  271  (8 
U.S.C.  1321)  of  the  Inunigration  and 
Nationality  Act,  as  amended.  The 
Immigration  Reform  and  Control  Act  of 
1986,  Pub.  L  99-603,  Part  B  at  section  114 
provides  amelioration  to  some  degree  of 
this  contention.  This  regulation  provides 
for  an  inspection  by  the  Attorney 
General,  at  the  request  of  owners  and 
operators,  of  facilities  which  provide  a 
means  for  the  unlawful  entry  of  aliens 
into  the  United  States.  If  the  Attorney 
General  determines  that  adequate 
measures  have  been  taken  by  the 
owners  to  prevent  such  unlawful  entry, 
the  owners  shall  not  be  Uable  for  the 
penalty  described  in  section  271(a),  so 
long  as  the  facility  remains  in  the 
condition  in  which  approved. 

EFFECTIVE  DATE;  July  11,  1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Juan  Campos,  Assistant  Chief  Inspector, 
Immigration  &  Naturalization  Service, 
425  I  Street,  NW.,  Washington.  DC 
20536,  Telephone:  (202)  633-2725. 

SUPPLEMENTARY  INFORMATION:  Section 
271  of  the  Immigration  and  Nationality 
Act,  as  amended  (8  U.S.C.  1321) 
provides  that  the  owners,  masters, 
officers  and  agents  of  vessels,  aircraft, 
transportation  lines,  or  international 
bridges  or  toll  roads  who  fail  to  prevent 
the  landing  of  aliens  in  the  United  States 
at  a  port  of  entry  other  than  as 
designated  by  the  Attorney  General  or 
at  any  time  or  place  other  than  as 
designated  by  the  immigration  officers — 
shall  be  liable  for  a  penalty  to  be 
imposed  by  the  Attorney  General  of 
$1,000  for  each  such  violation.  The 
proposed  regulation  provided  for  an 
inspection  by  the  Attorney  General,  at 
the  request  of  owners  and  operators  of 
facilities  which  provide  a  means  for  the 
unlawful  entry  of  aliens  into  the  United 
States.  After  the  Attorney  General 
inspects  a  facility,  or  mediod  utilized, 
and  determines  diat  owners  or  operators 
or  railroad  lines,  international  bridges  or 
toll  roads  have  taken  acceptable 
measures  to  prevent  the  unlawful  entry 
of  aliens  into  the  United  States,  such 
owners  or  operators  shall  not  be  Uable 
for  a  penalty  for  a  period  of  one  year. 
Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
January  16, 1987,  at  52  FR  1920  and  1921, 
with  a  30-day  comment  period  ending 
February  17, 1987.  The  Service  received 
two  comments.  One  comment  dealt  with 
the  proposed  requirement  that  bridge 
owners  or  operators  request  an 
inspection  of  the  facility  or  method 
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utilized  on  an  annual  basis.  The 
conunenter  believed  that  subsequent  to 
the  initial  inspection  conducted  by  the 
district  director,  further  requests  for 
inspection  need  not  be  made.  The 
Service  agrees  with  this  change.  This 
conunenter  also  objected  to  the  proposal 
that  security  guards  may  be  required  by 
the  district  director.  Due  to  the  deterrent 
effect  of  the  presence  of  security  guards, 
if  for  no  other  reason,  such  requirement 
will  remain  if  deemed  necessary  by  the 
district  director. 

The  other  commenter  was  concerned 
that  no  appellate  process  was  provided 
in  the  proposal.  In  cases  where  the 
owners  or  operators  believe  the 
requirements  of  the  district  director  to 
be  excessive  or  unnecessary,  the  district 
director's  decision  may  be  reviewed,  at 
the  request  of  the  owner  or  operator,  by 
the  Regional  Commissioner  of  the 
Service  in  whose  jurisdiction  the  facility 
in  question  is  located. 

In  accordance  with  5  U.S.C.  605(b)  the 
Commissioner  of  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  is  not  a  major  rule  within 
the  meaning  of  section  l(b)  of  EO. 
12291. 

List  of  Subjects  in  8  CFR  Part  271 

Aliens.  Transportation.  Unauthorized 
landing. 

Accordingly.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  to  read  as  follows: 

PART  271~OIUGENT  AND 
REASONABLE  EFFORTS  TO  PREVENT 
THE  UNAUTHORIZED  ENTRY  OF 
AUENS  BY  THE  OWNERS  OF 
RAILROAD  UNES,  INTERNATIONAL 
BRIDGES  OR  TOLL  ROADS 

Authority:  8  U.S.C.  1103  and  1321. 

S  271.1    ProceduTM  for  hiapections. 

(a)  Applicability.  The  following  terms 
and  conditions  apply  to  those  owners  or 
operators  of  railroad  lines,  international 
bridges,  or  toll  roads,  which  provide  a 
means  for  an  alien  to  come  to  the  United 
States. 

(b)  Inspection  of  facility.  Based  upon 
a  written  request  by  the  owners  or 
operators,  the  INS  district  director  or  his 
designee  shall  inspect  the  facility  or 
method  utilized  in  order  to  ensure  that 
owners  and  operators  have  acted 
diligendy  in  taking  adequate  steps  to 
prevent  the  unlawful  entry  of  aliens  into 
the  United  States.  Such  measures  may 
include  but  are  not  necessarily  limited 
to  fencing,  barricades,  lighting,  or 
security  guards.  If  the  district  director 
determines  that  preventive  measures  are 


inadequate,  he  or  she  shall  advise  the 
owners  or  operators  in  writing,  citing  the 
reasons  for  such  determination.  If  the 
owners  or  operators  believe  the 
requirements  of  the  district  director  to 
be  excessive  or  unnecessary,  they  may 
request  that  the  Regional  Commissioner 
having  jurisdiction  over  the  location 
where  the  facility  is  located,  review  the 
district  director's  requirements.  The 
Regional  Commissioner  shall  advise  the 
owners  or  operators  in  writing  of  the 
results  of  his  or  her  review. 

(c)  Preventive  measures  and 
certification.  Upon  a  determination  by 
the  district  director  that  reasonable  and 
adequate  preventive  measures  have 
been  taken  by  the  owners  and 
operators,  he  or  she  shall  certify  that  the 
owners  and  operators  shall  not  be  liable 
for  the  penalty  described  in  section 
271(a),  so  long  as  the  facility  or  method 
utilized  is  maintained  in  the  condition  in 
which  approved  and  certified. 

(d)  Revocation  of  certification.  The 
District  Director  having  jurisdiction  over 
the  location  where  the  facility  is  located, 
in  his  or  her  discretion,  may  at  any  time, 
conduct  an  inspection  of  said  facility  to 
determine  if  any  violation  is  occurring.  If 
the  facility  is  found  to  be  not  in 
compliance,  said  certification  will  be 
revoked. 

Dated:  May  10. 1968. 
Ridiafd  E.  Norton. 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
[FR  Doc.  88-15458  Filed  7-8-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AviatkMi  Administration 
14  CFR  Parts  21  and  25 

IDocket  No.  NM-29;  SpecW  CondMofw  Na 
2S-ANM-19] 

Special  Conditions;  Qates  Learjet 
Model  31 

AOENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnoM;  Final  special  conditions. 

summahv:  These  special  conditions  are 
issued  pursuant  to  8S  21.16  and  21.101  of 
the  Federal  Aviation  Regulations  (FAR) 
for  the  Gates  Learjet  Model  31  airplanes. 
The  airplanes  will  have  novel  or  unusual 
design  features  associated  with  the 
installation  of  the  electronic  engine 
control  systems  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards  for  protection  from  the  effects 
of  lightning.  These  special  conditions 
contain  the  safety  standards  which  the 


Administrator  finds  necessary,  because 

of  these  added  design  features,  to  ensure 

that  Uie  functions  of  these  systems. 

which  are  critical  or  essential,  are 

maintained. 

EFFEcnve  date:  June  22.  I98a 

NM  RNrrHOi  MroNMATmN  contact: 

Gene  Vandermolen.  Transport 

Standards  Staff,  ANM-110.  FAA. 

Northwest  Mountain  Region.  17900 

Pacific  Highway  South.  C-68966.  Seattle, 

Washington,  98168.  telephone  (206)  431- 

2114. 

SUPMXMCNTAIIV  iNfORMATION: 

Badcground   • 

On  March  16. 1967.  Gates  Learjet 
Corporation,  P.O.  Box  7707,  Wichita, 
Kansas,  67277,  made  an  application  to 
the  Federal  Aviation  Administration  for 
an  amended  type  certificate  for  the 
Model  31  airplanes. 

Model  31  Design  Features 

General 

The  Gates  Learjet  Model  31  airplane 
is  a  twin  engine  business  jet  with 
maximum  seating  of  13.  It  has  the  Model 
35  fuselage  and  horizontal  tail.  Model  55 
wing.  Model  28  vertical  tail,  addition  of 
delta  fins  on  the  lower  rear  fuselage, 
deletion  of  stick  pusher/puller  and  Mach 
trim  systems,  and  as  an  option,  a  Model 
28  forward  hiselage  fuel  tank.  The  wing 
span  is  42.18  feet,  winglet  span  is  3.74 
feet,  fuselage  length  is  48.58  feet  and  the 
cabin  and  cockpit  length  is  21.7  feet.  It  is 
powered  by  two  Ganrett  TFE  731-2-3B 
engines,  also  used  on  the  Lear  35  and  36. 
These  engines  have  electronic  controls 
with  conventional  manual  backup.  Total 
thrust  of  these  engines  is  7,000  poimds. 
Fuel  capacity  is  4,188  pounds  with  an 
optional  capacity  of  4,598  pounds. 
Maximum  takeoff  weight  is  15,500 
pounds  (16,500  optional).  Maximum  ram 
weight  is  15,750  pounds  (16,750 
optional).  The  maximum  operating 
altitude  will  be  51,000  feet.  Vuom/Mo  is 
300  iaAS/.78M|,  and  Vor/Mor  >s  375 
KCAS/.88MC. 

The  regulations  incorporated  by 
reference  on  the  type  certificate  for 
these  airplanes  do  not  include  adequate 
airworthiness  standards  for  lightning 
protection  of  the  electronic  engine 
controls  and,  as  a  result,  these  special 
conditions  are  proposed. 

Lightning  Protection 

The  regulations  incorporated  by 
reference  include  standards  for 
protection  from  ignition  of  fuel  vapor 
(8  25.954)  and  from  damage  to  the 
structure  of  the  airplane  by  lightning 
(S  25.581).  These  standards  do  not. 
however,  provide  the  level  of  safety  for 


the  electronic  engine  control  system  that 
is  inherently  provided  by  traditional 
designs  which  utilize  mechanical  means 
to  connect  the  engine  to  the  flight  deck. 
The  Model  31  is  being  designed  with 
electrical  interfaces  for  critical  and 
essential  engine  functions  such  as  the 
start  schedule,  governing  schedule, 
acceleration  schedule,  surge  schedule 
and  minimum  fuel  schedule  inputs  to  the 
engines.  These  systems,  which  are 
designed  to  perform  critical  and 
essential  functions,  can  be  susceptible 
to  disruption  to  both  the  command/ 
response  signals  and  the  operational 
mode  logic  as  a  result  of  electrical  and 
magnetic  interference.  This  disruption  of 
signals  could  result  in  dual  engine 
shutdown  due  to  opening  of  the  engine 
ultimate  overspeed  fuel  cutoff  solenoids. 
To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  of  existing 
operating  aircraft,  special  conditions  are 
being  proposed  which  require  that  these 
components  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  both 
direct  and  indirect  effects  of  lightning. 

Discussion 

The  following  "threat  definition"  is 
proposed  as  a  basis  to  use  in 
demonstrating  compliance  with  the 
proposed  lightning  protection  special 
condition.  It  is  based  on  SAE  report 
AE4L-e7-3. 

The  lightning  current  waveforms 
(Components  A,  D  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A,  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 


(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analysis  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  propulsion  control  systems 
may  then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and  malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke  (Severe  Strike — 
Component  A.  or  Restrike — Component 
D) 

This  external  threat  needs  to  be 
evaluated  to  obtain  the  resultant 
internal  tixreat  and  to  verify  that  the 
level  is  sufficiently  below  the  equipment 
"hardness"  level;  then 

2.  Multiple  Stroke  Flash  (Vz  Component 
D) 

A  lightning  strike  is  often  composed  of 
a  number  of  successive  strokes,  referred 
to  as  a  multiple-stroke.  Although 
multiple  strokes  are  not  necessarily  a 
salient  factor  in  a  damage  assessment, 
they  can  be  the  primary  factor  in  a 
system  upset  analysis.  Multiple  strokes 
can  induce  a  sequence  of  transients  over 
an  extended  period  of  time.  While  a 
single  event  upset  of  input/output 
signals  may  not  affect  system 
performance,  multiple  signal  upsets  over 
an  extended  period  of  time  (2  seconds) 
may  affect  the  systems  under 
consideration.  Repetitive  pulse  testing 
and/or  analysis  needs  to  be  carried  out 
in  response  to  the  multiple  stroke 
environment  to  demonstrate  that  the 
system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vz  magnitude  of  component 
D  (Peak  Amplitude  of  50,000  amps),  all 
within  2  seconds.  An  analysis  or  test 


needs  to  be  accomplished  in  order  to 
obtain  the  resultant  internal  threat 
environment  for  the  system  under 
evaluation. 
And, 

3.  Multiple  Burst  (Component  H) 

In-flight  data-gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufficient  energy 
exists  in  these  pulses  to  cause  direct 
(physical  damage)  effects,  it  is  possible 
that  indirect  effects  resulting  irom  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  low 
amplitude,  high  peak  rate  of  rise,  double 
exponential  pulses  which  represent  the 
multiple  bursts  of  current  pulses 
observed  in  these  flight  data  gathering 
projects.  This  component  is  intended  for 
an  analytical  (or  test)  assessment  of 
functional  upset  of  the  system.  Again,  it 
is  required  that  this  component  be 
translated  into  an  internal 
environmental  tlu*eat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  within  a 
period  of  2  seconds.  Each  set  of  20 
strokes  is  made  up  of  20  "Multiple 
Burst"  waveforms  randomly  distributed 
within  a  period  of  one  millisecond.  The 
individual  "Multiple  Burst"  waveform  is 
defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D),  "Multiple  Stroke"  (V4  Component  D). 
and  the  "Multiple  Burst"  (Component 
H).  These  components  are  defined  by 
the  following  double  exponential 
polynominal  equations: 
i(t)=I„{e---*-") 
where; 

f  =  time  in  seconds, 
i= current  in  amperes,  and 


lo.  amp 

a«8C-' - 

b,  sec" ' 

These  equations  produce  ttie  foNowing  cttaracteristics; 

■peak 

and 

{di/dt)„  (amp/>J 

di/dt,  (amp/sec) 

Action  Integral  (amp' sec) 


Severe  strike 
(component  A) 

Restrike 
(component  D) 

Multple  stroke  (V4 
component  D) 

Multiple  txirst 
(componem  H) 

218,610 

11,354 

647,265 

109,405 

22,708 

1,294,530 

54.703 

22.708 

1.294,530 

10,572 

187.191 

19,105.100 

200  KA 

100  KA 

50  KA 

10  KA 

1.4  X  10" 

@t  =  0  +  sec 

1.0  X  10" 

@t  =  .5  us 

2.0  X  10« 

1.4X10" 
@t  =  Of  sec 

1.0X10" 

@t  =  .25  us 

0.25  X  10» 

0.7  X  10" 

@t  =  0+sec 

0.5  X  10" 

@t  =  .25  us 

.0625  X  lO' 

2.0  X  10" 
@t  =  0+sec 

BEST  COPY  AVAILABLE 


26038 Federal  Rcjgister  /  Vol.  53.  No.  132  /Monday.  )uly  11.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  132  /  Monday.  )uly  11.  1988  /  Rules  and  Regulations 


26039 


Discussion  of  Comments 

Notice  of  proposed  special  conditions 
No.  SC-88-3-NM  for  the  Gates  Leaijet 
Model  31  airplane  was  published  in  the 
Federal  Register  on  May  20, 1988,  (53  PR 
18097).  No  comments  were  received. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Gates  Learjet  Model  31  is  as  follows: 
Part  25  of  the  FAR  effective  February  1. 
1965,  as  amended  by  Amendments  25-2 
and  25-4.  Amendments  25-3,  25-7.  25- 

10,  25-12.  25-18,  25-21,  and  25-30.  plus 
Section  25.955(b)(2)  of  Amendment  25- 

11.  Section  25.954  of  Amendment  25-14. 
Sections  25.803(e).  25.811(f).  25.853(a). 
25.853(b),  and  25.855(a)  of  Amendment 
25-15.  Section  25.1359  of  Amendment 
25-17.  Section  2S.785(c)  of  Amendment 
25-20.  Sections  25.25,  25.113.  25.145. 
25.251.  25.303,  25.305(b).  25.307(d), 
25.331(a)(3),  25.335(b).  25.335(f). 
25.337(b).  2S.349(b).  25.351(a).  25.363. 
25.395(a).  25.395(b).  25.471(a)(1). 
25.471(a)(2).  25.473.  25.493(b).  25.499(b), 
25.499(c),  25.499(d),  25.509(a)(3), 
25.5ei(b)(3),  25.581.  25.607.  25.615,  25.619. 
25.625,  25.629.  25.677.  25.697,  25.699. 
25.701.  25.721.  25.723.  25.725,  25.727. 
25.729.  25.733.  25.735.  25.865.  25.867. 
25.871.  25.903(d).  25.934.  25.994. 
25.1103(d).  25.1143(e).  25.1303.  25.1307. 
25.1331  and  25.1585(c)  of  Amendment 
25-23.  Sections  25.1013(e),  25.1305(c)(4). 
and  25.1305(c)(8)  of  Amendment  25-36. 
Sections  25.45  thru  25.75  deleted,  25.101. 
25.161,  25.815.  25.1322  and  25.1403  of 
Amendment  25-38.  Sections  25.903(e). 
25.939.  and  25.943  of  Amendment  25-40. 
Sections  25.29.  25.143.  25.147.  25.149. 
25.177,  25.181.  25.201.  25.207,  25.233. 
25.237.  25.255  and  25.703  of  Amendment 
25-42.  Section  25.1326  of  Amendment 
25-43.  Section  25.253  of  Amendment  25- 
54.  Sections  25.33  and  25.961  of 
Amendment  25-57.  Part  36  of  the  FAR 
effective  December  1. 1969.  as  amended 
by  Amendment  36-12.  SFAR  27  effective 
February  1. 1974.  as  amended  through 
Amendment  SFAR  27-5.  Special 
Conditions  for  operations  to  51.000  ft. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  S  11.49  of  the 
FAR  after  public  notice,  as  required  by 
{§  11.28  and  11.29(b),  effective  October 
14. 1980.  and  become  part  of  the  type 
certification  basis  in  accordance  with 
S  21.101. 

Under  standard  practice,  the  effective 
date  of  these  final  special  conditions 
would  be  30  days  after  publication  in 
the  Federal  Register.  As  the  intended 
type  certification  date  for  the  Gates 
I^arjet  Model  31  is  July  11. 1988.  the 
FAA  finds  that  good  cause  exists  to 
make  these  special  conditions  effective 
upon  issuance. 


Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Special  Conditions 

Accordingly,  the  FAA  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the  Gates 
Learjet  Model  31  airplane. 

PARTS  21  AND  25— (AMENDED] 

1.  The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C  1344. 1348(c).  1352, 
1354(a),  1355. 1421  through  1431. 1502. 
1651(b)(2).  42  U.&C.  1857f-ia  4321  et  seq.; 
E.0. 11514: 49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983). 

2.  Lightning  Protection,  (a)  Each 
digital  electronic  engine  control  system 
which  performs  critical  functions  must 
be  designed  and  installed  to  ensure  that 
the  operation  and  operational 
capabilities  of  these  critical  functions 
are  not  affected  when  the  aircraft  is 
exposed  to  lightning. 

(b)  Each  essential  function  of  the 
digital  electronic  engine  control  system 
must  be  protected  to  ensure  that  the 
essential  function  can  be  recovered  after 
the  airplane  has  been  exposed  to 
lightning.  Manual  mode  reversion  is 
considered  an  acceptable  method  of 
retaining  the  essential  functions. 

(c)  For  the  purposes  of  the  above,  the 
following  definitions  apply: 

(1)  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  which  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

(2)  Essential  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  which  would 
significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions. 

Issued  in  Seattle,  Washington,  on  June  22. 
1968. 

Frederick  M.  Isaac, 

Acting  Director,  Northwest  \founlain  Region. 
[FR  Doc.  88-15437  Filed  7-8-88;  8:45  am] 
nUMM  COOC  4S10-13-M 


14  CFR  Part  39 

(Docket  Na  SS-MM-Or-AD;  Amtft  39-S965] 

AirworthinMS  Diractlves;  Aerospatiale 
Modal  ATR-42  Sariaa  Airplanaa 

AOENCv:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Aerospatiale  Model  ATR- 
42  series  airplanes,  which  requires 
repetitive  inspections  of  the  trim  system, 
and  repair  or  parts  replacement,  if 
necessary;  a  preflight  procedure  check 
of  the  trim  system;  a  modification  of  the 
crew  warning  system;  installation  of  a 
spike  suppression  modification  in  the  air 
conditioning  system;  and  installation  of 
an  elevator  monitoring  and  alarm 
system.  This  amendment  is  prompted  by 
reports  of  several  cases  of  pitch  trim 
motor  failures  and  a  re-evaluation  of  the 
flight  control  system.  This  condition,  if 
not  corrected,  could  result  in  excessive 
loads  in  the  fixed  vertical  stabilizer  from 
dual  hidden  failures  in  the  elevator  trim 
system,  which  could  jeopardize  safe 
flight  and  landing  of  the  airplane. 

EFFECTIVE  DATE:  August  11.  1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale.  316  Route  de  Bayonne.  310 
Toulouse  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Armella  Donnelly.  Standardization 

Branch.  ANM-113;  telephone  (206)  431- 

1967.  Mailing  address:  FAA.  Northwest 

Mountain  Region.  17900  Pacific  Highway 

South.  C-88966.  Seattle.  Washington. 

98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  applicable  to 
Model  ATR-42  series  airplanes,  to 
require  repetitive  inspection  of  the  trim 
system,  and  repair  or  parts  replacement, 
if  necessary;  a  preflight  procedure  check 
of  the  trim  system;  a  modification  of  the 
crew  warning  system;  installation  of  a 
spike  suppression  modification  in  the  air 
conditioning  system;  and  installation  of 
an  elevator  monitoring  and  alarm 
system,  was  published  in  the  Federal 
Register  on  March  30, 1988  (53  FR 
10252). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  supported  adoption  of 
the  AD  as  proposed,  i^owever,  this 
commenter  did  ask  if  there  could  be  a 
connection  between  the  trim  tab  failures 
and  an  elevator  disconnect.  The 
manufacturer  has  indicated  to  FAA  that 
all  possible  problems  were  considered 
when  the  control  system  was  reviewed 
and  re-evaluated;  there  is  no  evidence  to 
indicate  any  association  between 
elevator  disconnect  occurrences  and  the 
trim  tab  system  problems. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  23  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$103,040. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  few.  if  any.  Model  ATR-42 
series  airplanes  arc  operated  by  small 
entities.  A  final  evaluation  has  been 
prepared  for  this  regulation  and  has 
been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Aerospatiale:  Applies  to  Model  Al'R-42 
series  airplanes,  certificated  in  any 
category,  as  listed  in  the  following 
Aerospatiale  Service  Bulletins:  ATR42- 
27-0010,  dated  March  20, 1987; 
Operational  Engineering  Bulletin  Number 
17,  dated  January  28. 1987;  ATR42-27- 
0015,  Revision  3,  dated  February  29, 1988; 
ATR42-30-0010.  Revision  2,  dated  )uly  7, 
1987:  and  ATR42-21-0009,  Revision  4, 
dated  February  22. 1988.  Compliance  is 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  excessive  loads  on  the  vertical 

stabilizer  in  the  event  of  dual  hidden  failures 

in  the  elevator  trim  system,  accomplish  the 

following: 

A.  For  airplanes  listed  in  Aerospatiale 
Scr\-ice  Bulletin  ATR42-27-0010,  dated  March 
20, 1987.  within  100  hours  time-in-service 
after  the  effective  date  of  this  AD,  accomplish 
the  following: 

1.  Inspect  the  trim  system  in  accordance 
with  Aerospatiale  Service  Bulletin  ATR42- 
27-0010,  dated  March  20, 1987.  Repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  200  hours  time-in-service.  If  defective 
parts  are  identified  during  this  inspection, 
repair  or  replace  with  airworthy  parts  prior  to 
further  flight,  in  accordance  with  the  ser\'ice 
bulletin. 

2.  Insert  the  following  in  the  Model  ATR-42 
Airplane  Flight  Manual,  Limitations  Section: 
"Prior  to  each  taxi,  perform  the  following 
procedure  check:  Prior  to  setting  takeoff  trim 
adjustment,  run  elevator  trim  to  full  up  stop 
and  full  down  stop  to  detect  trim  malfunction 
described  in  Operations  Engineering  Bulletin 
Number  17,  dated  January  26. 1987." 

B.  Within  1,500  hours  time-in-service  after 
the  effective  date  of  this  AD: 

1.  For  airplanes  listed  in  Service  Bulletin 
ATR42-21-0009,  Revision  4,  dated  Februar>' 
22, 1988:  Install  spike  suppression  circuits  in 
the  air  conditioning  system,  in  accordance 
with  this  service  bulletin. 

2.  For  airplanes  listed  in  Aerospatiale 
Service  Bulletin  ATR42-27-0015.  Revision  3. 
dated  February  29, 1988:  Subsequent  to  the 
installation  of  the  spike  suppression  circuits 
required  by  paragraph  B.I.,  above,  install  an 
elevator  trim  dissymmetry-  monitoring  system 
and  associated  alarm,  in  accordance  with 
this  service  bulletin. 

3.  For  airplanes  listed  in  Aerospatiale 
Service  Bulletin  ATR42-30-0010,  Revision  2. 
dated  July  7, 1987:  Modify  the  crew  warning 
system,  in  accordance  with  this  service 
bulletin. 

C.  The  accomplishment  of  the  requirements 
of  paragraph  B.,  above,  constitutes 
terminating  action  for  the  requirements  of 
paragraph  A.,  above. 


0.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale.  316  Route  de 
Bayonne.  31060  Toulouse  Cedex  03, 
France.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

This  amendment  becomes  effective  August 
11.  1988. 

Issued  in  Seattle.  Washington,  on  June  23, 
1988. 

Thomas ).  Howard, 

Acting  Director,  Northwest  Mountain  Region. 
|FR  Doc.  88-15428  Filed  7-8-88:  8:45  am) 

MLUNG  COOC  4S10-13-M 


14  CFR  Part  39 

I  Docket  No.  8S-NM-33-AD;  AmdL  39-596S] 

Airworthiness  Directives;  CASA  Model 
C-212  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  CASA  Model  C-212  series 
airplanes,  which  currently  requires 
replacement  of  the  power  quadrant 
cover  with  a  cover  incorporating  slot 
protection.  That  action  was  prompted  by 
reports  that  additional  protection  was 
needed  to  prevent  foreign  objects  fix)m 
dropping  in  to  the  pedestal  which  could 
jam  or  interfere  with  the  power  or  trim 
control  system,  and  cause  partial  loss  of 
controllability  of  the  airplane.  This 
amendment  expands  the  applicability  of 
the  existing  AD  to  include  additional 
U.S.-registered  airplanes. 

EFFECTIVE  DATE:  August  11. 1988. 

addresses:  The  applicable  ser\'ice 
information  may  be  obtained  from 
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Contnxxiones  Acronaatka*  S.A., 
Getafe,  Madrid.  Spaia.  TMs  nfmnation 
may  be  exanrined  at  PAA.  Nordiweat 
Mountain  Regfon.  17900  Pacific  Highway 
South.  Seattle.  Wad^igton.  as  Seattle 
Aircraft  Certification  Office.  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

POR  FUIITHEM  MMMMftnOM  COMTACR 
Ms.  Armetta  DoiiBefly.  Staadardiiation 
Branch.  ANM-n3(  lelapbooa  pOQ  431- 
1967.  Mailing  addrearFAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  000900,  Seattle,  Washington 
98168. 

SUPMAMmTARY  MFOmMTMNC  A 
propoaal  to  amend  Part  30  of  the  Federal 
Aviation  Regnlations  by  leyislng  AD  07- 
0S-06-R1,  Amendment  39-5739  (52  PR 
38745;  October  19, 19^  apfriicaUe  to 
certain  CASA  Mode)  C-212  seriea 
airplanes,  to  expand  the  applicabflity  of 
the  existing  AD  to  include  additional 
U.S.-regi8tered  airplanes,  was  published 
in  the  Federal  Rugistei  on  May  0, 1908 
(53  FR 10289). 

faiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
thefiropasaL 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  requite  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  8  airplanes  of  US. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  3  manhours 
per  airplane  to  accomplisJi  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Modification 
parts  are  estimated  at  $553  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $5,384. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  taw  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12812.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  wananting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  Plebruary  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  i^^>act.  poaibve  or  negative. 
on  a  substantial  nunber  of  small 


entities,  because  of  Ae  miBiBal  cost  of 
compliance  per  airplane  ($673).  A  final 
evaluation  has  been  prspiared  for  this 
regulation  and  has  been  (rfaoed  in  the 
docket 

List  of  Siib|acl>  in  14  CFR  PM  M 

Aviation  safety,  AiicrafL 


Adoption  of  thoi 

Accordingly,  pursuant  to  the  antfiority 
delegated  to  me  by  dw  Ateiaialralor. 
the  Federal  Aviation  Adminislration 
amends  1 39.13  of  Pati  39  of  the  Federal 
Aviation  Regulations  (14  CFR  36J3)  as 
follows: 

PAHTW    [AMEWDEDI 

1.  The  aathority  citatioa  for  Put  39 
continues  to  read  as  follows: 

AatfHdfr  «•  U.S-C  13M(a).  1431  aad  1423: 
49  U.S.C  lOeCg)  (Revised  Pubi  U  V-M*. 
IsBuary  U.  19a3k  Md  M  CFR  11  Ja 

S3i.t»  (Amandstfl 

2.  By  revising  AD  87-05-05-Rl, 
Amendment  39-5730  (52  PR  38745; 
October  19, 1907),  by  revising  the 
appHcabiKty  statement  and  paragraph 
A.,  as  follows: 

CASA:  Applies  to  sU  Modsl  C-»2  scries 
airplanes,  caitific^aii  ia  aajr  catagory. 

Comptiaace  is  leqaind  wilkiB  3  OMmths 
after  the  effective  date  of  this  AO.  nntesa 
pwvkiasiy  aecmafiliihert 
To  prevent  ilw  entry  of  foreign  oof  ects  tnto 

Ike  power  aad  Mm  controls  in  tiie  pedestal. 

accomplitb  the  Mlowingr 

A.  Replace  the  power  quadrant  cover  with 
a  cover  incorporating  slot  protectioii.  in 
aocofdance  wHh  CASA  Service  Balletin  212- 
76-Oi,  Revision  lA  dated  Aagast  7, 1980,  or 
Revision  1,  dated  Inly  20^  1987. 

B.  An  alternate  meane  of  compHaDcw  or 
adfastment  of  the  uNnpItenoe  time,  wntcfi 
piwrides  an  acceptable  level  of  safety,  may 
l>e  used  when  approved  liy  Ike  Maaager. 
Standardization  Branch,  ANM-11X  FAA 
Northwest  Mountain  Wegiao. 

Note:  The  request  should  be  forwarded 
throngb  an  PAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-119. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accompHshment  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Contrucciones  Aeronauticas 
SJi.,  Getafe,  Madrid,  Spain.  These 
■documents  may  be  exaauited  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 


Csrtiflcation  Office,  9010  East  Marginal 
Way  South,  Seattle,  Wariimgton. 

The  Amendment  amends  AD  87-05-as-Rl. 
Amendawnl  3»-S73& 

inis  Amendment  becomes  efKctive  August 
n.«a8& 

Issued  Ir  SeaMie.  IMteshiagtoii.  on  June  23, 

JBSBBS  |.  ivswasa. 

Acting  Dmctor,  NkuAwtttMomtam  Region. 
(FR  Doc  8»-15430  Piled  7-a-88(  8!«5  am) 
MUJMG  oooe  «si*-t>« 


14CRlPvtS8 

[Dociml  Na  •7-MII>120-AD; 
5969] 


A  DIvmIoiiOf 
MOOW  DIIC  8 


Aamcv:  Federal  Aviation 
Administratian  (FAA).  DOT. 

ACnoiC  Final  rule. 

SUMMAHV:  This  amendment  revises  an 
existing  airwoithiness  directive  (AD), 
applicable  to  de  HaviUand  Model  DHC- 
8  series  airplanes,  which  currently 
requires  deactivation  of  the  ground 
spoilers  and  roll  control  spoilers  in  the 
ground  mode.  That  action  was 
necessary  to  prevent  an  uncommanded 
deployment  of  ground  spoilers  and  roll 
control  spoilers  in  the  ground  mode,  and 
to  preclude  a  hazardous  loss  of  Kfi  in  a 
critical  phase  of  flight.  This  action 
requires  the  installation  of  certain 
modifications  which  will  permit  removal 
of  the  operational  Hmitations 
estabUslMd  by  die  existing  AD  and  re- 
estabbsh  normal  use  of  all  spoilen  in 
the  ground  mode. 

EFFECnvc  date:  August  11. 1960. 

ADORESSES:  The  applicable  service 
information  may  be  obtained  bom  The 
de  Havilland  Aircraft  Company  of 
Canada.  A  Division  of  Boeing  of 
Canada,  Ltd^  Garratt  Boulevard. 
Downsview.  Ontario  M3K 1Y5.  Canada. 
This  information  may  be  examined  at 
the  PAA.  Northwest  Motmtain  Region. 
17900  Pacific  Hi^way  South,  Seattle, 
Washington,  or  the  FAA,  New  England 
Region,  New  Yoik  Aircraft  Certification 
Office,  181  South  Franklin  Avenue, 
Room  202,  Vall^  Stream,  New  York. 

FOR  FURTHEil  IMfOWMATIOM  CONTACT: 

Mr.  C.  Kallis.  Systems  Branch,  ANE-173, 
FAA.  New  England  Region,  New  York 
Aircraft  Certification  Office,  181  Sooth 
Franklin  Avenue,  Room  202,  Valley 
Stream.  New  York  11581;  telephone  (510) 
791-6427. 
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SUPPtEMENTARV  WrORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  revise  AD  86- 
14-51,  Amendment  39-5423  (51  FR  33031; 
September  18, 1986),  applicable  to 
certain  de  Havilland  Model  DHC-6-101 
series  airplanes,  to  require  installation 
of  certain  modifications  that  will  permit 
removal  of  the  operational  limitations 
established  by  the  existing  AD,  and  re- 
establish normal  use  of  all  spoilers  in 
the  ground  mode,  was  published  in  the 
Federal  Register  on  February  8, 1988  (53 
FR3604). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  stated  that  the 
proposed  compliance  time  of  20  days  for 
installation  of  the  modifications  was 
unreasonable  and  would  create  a 
hardship  on,  and  possible  grounding  of, 
their  fleets,  since  the  modified  parts 
required  for  compliance  would  not  be 
available  within  that  time  period.  A 
third  commenter,  de  Havilland,  stated 
that  "the  modification  of  the  parts  can 
be  performed  only  at  a  limited  rate  and 
is  not  expected  to  start  before  August 
1988."  All  three  commenters  requested 
that  paragraph  C.  of  the  proposal  be 
revised  either  to  expand  the  compliance 
period  to  a  time  when  parts  would  be 
available,  or  to  make  the  modification 
an  optional  terminating  action  for  the 
operational  requirements  of  the  existing 
AD. 

In  light  of  this  information,  the  FAA 
concurs  that  a  revision  of  the  final  rule 
is  necessary.  The  FAA  disagrees  with 
the  suggestion  that  the  modifications  be 
made  optional  terminating  action. 
Although  the  airplane  flight  manual 
(AFM)  procedures  currently  required  by 
AD  86-14-51  may  adequately  address 
the  unsafe  condition,  the  FAA  has 
determined  that  installation  of  the 
subject  modifications  will  eliminate  the 
potential  for  the  unsafe  condition  and 
will  bring  these  model  airplanes  into 
their  original  operating  configuration. 
Both  de  Havilland  and  Eldec  [the 
manufacturer  of  the  Proximity  Switch 
Electronic  Unit  (PSEU)  and  the  PSEU 
Built-in  Test  Equipment  (BITE)  Power 
Circuit]  have  confirmed  that  there  is 
presently  limited  availability  of  parts 
and  a  limited  return  rate  schedule  for 
the  modified  fleet  units;  under  these 
circumstances,  fleet  retrofit  could  not 
begin  until  August  1988  at  the  earliest. 
Therefore,  the  FAA  has  determined  that 
the  compliance  time  for  installation  of 
the  modifications  may  be  extended  to  6 
months  after  the  effective  date  of  the 
final  rule,  and  paragraph  C  has  been 


revised  accordingly.  This  time  period  is 
considered  to  be  adequate  so  as  to 
accomplish  modification  of  the  \i&.  fleet 
in  a  timely  manner.  The  FAA  has 
determined  that  this  revision  will  not 
increase  the  economic  burden  on  any 
operator,  nor  will  it  adversely  affect  the 
safety  of  flight. 

Additionally,  paragraph  C  of  the  final 
rule  has  been  revised  to  reflect  the  latest 
revision  of  the  applicable  service 
bulletins. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  changes  previously  discussed 

It  is  estimated  that  10  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  20  manhours 
per  airplane  to  accomplish  the  required 
modifications,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Modification  kits  will  be  available  hoxa 
the  manufacturer  at  no  charge.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$800  per  airplane. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  si^ificant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  of  the  minimal  cost  of 
compliance  per  airplane  ($800).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjecte  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  3ai3)  as 
follows: 


PART  39-[  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
lanuary  12, 1983);  and  14  CFR  11.89. 


§39.13    [ 


2.  By  amending  AD  86-14-51, 
Amendment  39-5423  (51  FR  33031; 
September  18, 1986).  by  revising 
paragraph  A.  and  B.  to  include  the 
specific  compliance  time  in  each 
paragraph,  adding  a  new  paragraph  C, 
and  redesignating  the  existing  paragraph 
C.  as  paragraph  D.,  as  follows: 

The  de  Havilland  AircrafI  Coaiipany  of 

Canada,  a  Division  of  Boeing  of  Canada. 
Ltd.:  Applies  to  the  Model  DHC-8-101 
series  airplanes.  Serial  Number  003  and 
subsequent  certificated  in  any  category. 
Compliance  is  required  as  indicated, 
unless  previously  accomplished. 
To  preclude  the  uncommanded  deployment 
of  ground  spoilers  and  roll  control  spoilers  in 
the  ground  mode,  accomplish  the  following: 

A.  Prior  to  fiirther  flight,  lockout  circuit 
breaker  ROLL  SPLRS  CONT,  location  F6, 
right  essential  bus,  and  circuit  breaker  GND 
SPLRS  CONT.  location  C7.  left  main  bus,  in 
accordance  with  Section  A  of  de  HaviUand 
Alert  Service  Bulletin  AB-27-25,  dated  )uly  3, 
1986.  Install  a  placard  in  the  flight 
compartment,  on  the  glareshield  under  the 
flight/taxi  switch,  to  state  the  following: 
■GROUND  SPOILERS  AND  ROLL  CONTROL 
SPOILERS  IN  GROUND  MODE  ARE 
INOPERAnVT." 

B.  Prior  to  further  flight  insert  a  copy  of 
this  AD  in  the  Airplane  Flight  Manual  (AFM) 
Limitations  Section.  The  elimination  of  all 
spoiler  functions  in  ground  mode  increases 
landing  distance  and  landing  field  length 
required  by  15  percent  when  using  flaps  at  35 
degrees  (AFM,  Figiu*  5.a4.),  and  10  percent 
when  using  flaps  at  15  degrees  (AFM 
Supplement  ^9.  Figure  5.8.7.).  With  all  spoiler 
functions  in  ground  mode  tnoperative,  there 
is  negligible  increase  in  the  takeoff  distance 
required  and  the  takeoff  run  required.  - 

C.  Within  6  months  after  the  effective  date 
of  this  amendment  re-establish  normal  use  of 
all  spoilers  in  the  ground  mode  configuration 
and  remove  the  operating  limitations  of 
paragraphs  A.  and  B.,  above,  by 
accomplishing  the  following: 

1.  Modify  the  Landing  Gear  Proximity 
Switch  Electronic  Unit  (PSEU)  in  accordance 
with  de  iiaviliand  Service  Bulletin  S-32-54, 
Revision  B.  dated  November  20, 19B7. 

2.  Modify  the  electrical  power  phase  supply 
for  the  PSEU  BITE  Power  Circuit  in 
accordance  with  de  Havilland  Service 
Bulletin  8-32-55,  Revision  A,  dated 
November  2a  1987. 

3.  Remove  the  placard  required  by 
paragraph  A.,  above,  and  reinstate  the 
equipment  required  to  be  deactivated  by 
paragraphs  A.  and  B..  above,  in  accordance 
with  the  instructions  of  de  Havilland  Service 
Bulletin  8-27-34,  Revision  C,  dated  Janoaiy  8, 
1988. 
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D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office,  FAA. 
New  England  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received,  the 
appropriate  service  document  from  the 
manufacturer,  may  obtain  copies  upon 
request  to  The  de  Havilland  Aircraft 
Company  of  Canada.  A  Division  of 
Boeing  of  Canada,  Ltd..  Garratt 
Boulevard.  Downsview.  Ontario  M3K 
1Y5.  Canada.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  FAA. 
New  England  Region.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream.  New 
York. 

This  amends  AD  86-14-61.  Amendment  3»- 
5423. 

This  amendment  becomes  effective  August 
11,1988. 

Issued  in  Seattle.  Washington,  on  June  23, 
1988. 

Thomas  |.  Howard, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  88-15427  Filed  7-8-88;  8:45  am) 

WLUNO  CODE  M10-13-M 


14  CFR  Part  39 

[Docket  No.  88-ASW-29,  Amdt  3»-5974] 

Airworthiness  Directives;  Societe 
Natlonaie  Industrielle  Aerospatiale 
(SNIAS)  Model  SA  330  Series 
Helicopters 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule.  

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
establishes  a  service  life  for  Part 
Numbers  (P/N)  330A31-1 122-09  and  -10 
and  220.^31-1782-00  and  -01  main  rotor 
head  spindles  on  Aerospatiale  Model 
SA  330  series  helicopters.  The  AD  is 
needed  to  prevent  failure  of  a  main  rotor 
head  spindle  which  could  result  in  loss 
of  control  of  the  helicopter. 

EFFECnve  date:  July  21. 1988. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

addresses:  The  applicable  service 
documents  may  be  obtained  from 
Aerospatiale  Helicopter  Corporation. 
2701  Forum  Drive.  Grand  Prairie.  Texas 
75051.  ATTN:  Customer  Support. 

A  copy  of  each  of  the  service 
documents  is  contained  in  the  Rules 
Docket.  Office  of  the  Regional  Counsel. 


FAA.  Southwest  Region.  4400  Blue 
Mound  Road,  Fort  Worth.  Texas. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  Varoli,  Manager,  Aircraft 
Certification  Office,  FAA,  Europe. 
Africa,  and  Middle  East  Office,  c/o 
American  Embassy.  Brussels,  Belgium. 
APO  NY  09667.  telephone  513.38.30  or 
Mr.  R.T.  Weaver,  Rotorcraft  Standards 
Staff.  ASW-110,  Federal  Aviation 
Administration,  Fort  Worth,  Texas 
76193-0111.  telephone  (817)  624-5122. 
SUPPtEMENTARV  INFORMATION:  The 
Direction  Generale  I'Aviation  Civile 
(DGAC).  in  accordance  with  existing 
provisions  of  the  bilateral  airworthiness 
agreement,  has  notified  the  FAA  of  an 
unsafe  condition  on  certain  Aerospatiale 
Model  SA  330  helicopters.  It  has  been 
determined  that  a  service  life  must  be 
established  for  main  rotor  head 
spindles. 

Aerospatiale  has  issued  Service 
Bulletin  No.  01.41.  dated  March  25. 1988, 
which  establishes  a  service  life  of  4.500 
hours  for  main  rotor  head  spindles,  P/ 
Ns  330A31-1122-09 and -10  and 
330A31-1782-00  and  -01.  The  DGAC  has 
classified  this  bulletin  as  mandatory. 

The  main  rotor  spindles.  P/N's 
330A31-1122-03.  -06,  -07.  and  -08.  have 
previously  been  limited  to  a  service  life 
of  2,400  hours  when  installed  on  Models 
SA  330F,  G.  and  J  (the  only  U.S. 
certificated  SA  330  series  helicopters.) 
This  AD  does  not  change  the  service  life 
of  spindles  with  dash  number  -03,  -06,  - 
07.  and  -08. 

The  Model  SA  330  series  helicopter  is 
manufactured  in  France  and  type 
certificated  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (FAR). 

Since  this  condition  is  likely  to  exit  or 
develop  on  other  helicopters  of  the  same 
type  design  registered  in  the  United 
States,  and  airworthiness  directive  is 
being  issued  which  requires 
establishment  of  a  service  life  for  the 
main  rotor  spindles  on  Aerospatiale 
Model  SA  330  series  helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regualtion,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendnient  effective  in  less 
than  30  days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 


preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  and  evaluation  or  analysis  is 
not  required).  A  copy  of  It.  when  filed, 
may  be  obtained  from  the  Regional 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  9  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13541a).  1421.  and  1423: 
49  U.S.C.  106(gl  (Revised  Pub.  L  97-449, 
lanuary  12. 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  the  following  new  AD: 

Societe  Nationale  Industrielle  Aerospatiale 
(SNIAS):  Applies  to  all  Aerospatiale 
Model  SA  330  series  helicopters 
certificated  in  any  category. 
Compliance  is  required  as  indicated  (unless 
already  accomplished). 

To  prevent  failure  of  the  main  rotor  head 
spindles,  accomplish  the  following: 

(a)  Replace  main  rotor  head  spindles  (P/ 
Ns  330A31-1122-09  and  -10  and  330A31- 
1782-00  and  -01)  as  follows— 

(1)  For  spindles  which  have  4.400  or  more 
hours'  time  in  service  on  the  effective  date  of 
this  AD.  replace  the  spindles  within  the  next 
100  hours'  time  in  service:  and 

(2)  For  spindles  which  have  less  than  4,400 
hours'  time  in  service  on  the  effective  date  of 
this  AD.  replace  the  spindles  before  they 
reach  4,500  hours'  time  in  service. 

(b)  An  alternate  method  of  compliance 
with  this  AD.  which  provides  an  equivalent 
level  of  safety,  may  be  used  when  approved 
by  the  Manager.  Rotorcraft  Standards  Staff, 


Federal  Aviation  Administration.  Fort  Worth, 
Texas  76193-0110,  or  by  the  Manager, 
Aircraft  Certification  Office,  AEU-lOO,  FAA. 
Europe,  Africa,  and  Middle  East  Office,  c/o 
American  Embassy.  Brussels,  Belgium. 

Note:  Aerospatiale  Service  Bulletin  No. 
01.41  pertains  to  this  subject. 

Issued  in  Forth  Worth,  Texas,  on  )une  23, 
1988. 

This  amendment  becomes  effective  July  21, 
198& 

Don.  P.  Watson, 

Acting  Director,  Southwest  Region. 
(FR  Doc.  88-15438  Filed  7-6-88: 8:45  am] 
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14  CFR  Part  39 

(Docket  Numlier  8S-ANE-02;  Amdt  39- 
S957] 

Airworthiness  Directives;  Pratt  & 
Whitney  (PW)  PW2037  and  PW2040 
TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
PW2037  and  PW2040  turbofan  engines 
installed  in  Boeing  757  aircraft  by 
individual  telegrams.  The  AD  requires 
replacement  or  modification  of  certain 
fuel  tube  assemblies  on  the  engines.  The 
compliance  schedules  are  dependent 
upon  the  Boeing  757  aircraft  status 
under  the  Master  Minimum  Equipment 
List  (MMEL)  and  aircraft  operational 
constraints.  The  AD  is  needed  to 
prevent  cracking  of  the  fuel  tubes  that 
can  result  in  fuel  leaks  with  substantial 
fuel  quantity  loss  and  possible  engine 
fire. 

DATES:  Effective  July  13, 1988,  as  to  all 
persons  except  those  to  whom  it  was 
made  immediately  effective  by 
individual  Telegraphic  AD  (TAD)  T88- 
03-52.  issued  January  29, 1988,  which 
contained  this  amendment. 

Compliance  Schedule — As  prescribed 
in  the  body  of  the  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  July  13, 1988. 
ADDRESSES:  The  applicable  engine 
manufacturer's  alert  service  bulletins 
(ASB's)  may  be  obtained  from  Pratt  & 
Whitney,  Publication  Department,  P.O. 
Box  611,  Middletown,  Connecticut  06457. 

A  copy  of  the  ASB's  is  contained  in 
Rules  Docket  Number  88-ANE-02,  in  the 
Office  of  the  Regional  Counsel,  Federal 
Aviation  Administration,  New  England 


Region,  12  New  England  Executive  Park, 
Burlington.  Massachusetts  01803,  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT. 

Chung  Hsieh,  Engine  Certification 
Branch,  ANE-141,  Engine  Certification 
Office,  Aircraft  Certification  Division, 
Federal  Aviation  Administration,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7091. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  there  have  been 
thirty-four  fuel  leak  events  involving  the 
2.5  bleed  valve  actuator  tubes,  and  the 
compressor  and  turbine  case  cooling  air 
valve  tubes.  In  one  of  those  events,  a 
substantial  fuel  loss  occurred  in  flight. 
Three  of  the  events  resulted  in  fires.  The 
fuel  leaks  occurred  as  a  result  of  fatigue 
cracking  caused  by  a  vibratory 
excitation  which  initiates  cracks  in 
stress  concentration  areas  on  the  tubes. 
Excitation  occtUB  due  to  wear  between 
the  clamp  and  the  tube,  resulting  in 
inadequate  tube  support.  The 
manufacturer  has  redesigned  the  2.5 
bleed  valve  actuator  tubes  to  eliminate 
a  stress  concentration  area  and  has 
incorporated  an  additional  bracket  for 
proper  support  of  the  assembly.  As  an 
alternate  to  the  above  mentioned 
redesign,  an  additional  bracket  may  be 
installed  on  the  bleed  supply  tube  which 
connects  to  the  original  design  2.5  bleed 
valve  actuator  tube  to  reduce  the 
vibration  level  and  prevent  tube 
fracture.  The  manufacturer  also  has 
identified  a  compressor  and  turbine  case 
cooling  air  valve  tube  clamping 
arrangement  which  reduces  the 
vibratory  stress  to  an  acceptable  level. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
TAD  T8&-03-52  effective  24  hours  after 
receipt  by  individual  telegrams  issued 
January  29, 1988,  to  all  known  owners 
and  operators  of  PW2037  and  PW2040 
series  engines  installed  in  Boeing  757 
aircraft.  These  conditions  still  exist,  and 
the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  all 
persons. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 


Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federaUsm  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

The  AD  requires  replacement  of  the 
support  hardware  for  the  2.5  bleed  valve 
actuator  tubes  and  manifold,  with 
redesigned  support  hardware  including 
an  additional  bracket  to  support  the 
adjacent  bleed  supply  tube;  or 
installation  of  an  additional  bracket  to 
support  the  adjacent  bleed  supply  tube 
on  the  original  design  2.5  bleed  valve 
actuator  tubes  and  manifold  assembly. 
The  AD  also  requires  removal  of  a  loop 
clamp  bracket  assembly  from  the 
compressor  and  turbine  case  cooling  air 
valve  tubes,  and  clamping  of  the  tubes 
to  a  bracket  spanning  the  pressure  and 
return  tubes. 

The  compliance  schedules  are 
dependent  upon  the  aircraft  status  under 
the  Boeing  757  aircraft  MMEL  and 
aircraft  operational  constraints  which 
impact  the  flight  crew's  ability  to 
identify  fuel  losses  due  to  leaks  in  the 
fuel  system. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regidatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  imder  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Fart  39 

Engines,  Air  transportation.  Aircraft 
Aviation  safety.  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 
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PART  3»-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421,  and  1423; 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11 J8. 

§39.13    [AnwfMtod] 

2.  By  adding  to  9  39.13  the  following 
new  airworthiness  directive  (AD): 

Pratt  k  Whitney:  Applies  to  Pratt  &  Whitney 
(PW)  PW2037  and  PW2O40  turbofan 
engines. 
Compliance  is  required  as  indicated,  unless 
already  accomplished.  To  prevent 
compressor  and  turbine  case  cooling  air 
valve  tube  and  2.5  bleed  valve  actuator  tube 
cracking  that  can  lead  to  fuel  leaks, 
substantial  fuel  quantity  loss  and  possible 
engine  fire,  accomplish  the  following: 

(a)  For  the  engines  operated  in  any  of  the 
following  configurations:  (1)  with  the  Fuel 
Quantity  Indication  System  (FQIS) 
inoperative  under  the  provisions  specified  in 
the  Boeing  757  aircraft  Master  Minimum 
Equipment  List  (MMEL).  Item  28-41-1;  (2) 
with  one  of  the  Fuel  Quantity  Processor 
(FQP)  Channels  inoperative  under  the 
provisions  specified  in  the  MMEL,  Item  28- 
41-2;  (3)  with  both  Flight  Management 
Computer  (FMC)  Systems  inoperative  under 
the  provisions  specified  in  the  MMEL.  Item 
34-61-1;  or  (4)  with  the  FQIS  functional,  both 
FQP  Channels  functional,  and  at  least  one 
FMC  System  functional,  but  operating 
without  the  provisions  of  Boeing  Operations 
Manual  Bulletin  (OMB)  Number  87-7. 
Revision  1,  dated  October  28, 1987, 
accomplish  the  following  prior  to  further 
flight: 

(a)(i)  Compressor  and  turbine  case  cooling 
air  valve  tube  clamping  configuration: 

Remove  loop  clamp  bracket  assembly  Part 
Number  (P/N)  1B2224-01  from  compressor 
and  turbine  case  cooling  air  valve  tubes,  and 
install  a  clamping  configuration  that  clamps 
the  tubes  to  a  bracket  spanning  the  pressure 
and  return  tubes  in  accordance  with 
Accomplishment  Instructions  contained  in 
PW  Alert  Service  Bulletin  (ASB)  Number 
PW2000  A75-36.  dated  October  2a  1987. 

(a](ii)  2.5  bleed  valve  actuator  tubes  and 
manifold  assembly  clamping  configuration: 

Install  a  new  bracket  and  clamp 
configuration  in  accordance  with  the 
applicable  part  of  the  Accomplishment 
Instructions  contained  in  PW  ASB  Number 
PW2000  A75-38.  dated  December  21, 1987. 

(b)  For  engines  operated  with  the  FQIS 
functional,  both  FQP  Channels  functional,  at 
least  one  FMC  System  functional,  and  in 
accordance  with  the  provisions  of  Boeing 
OMB  Number  87-7,  Revision  1,  dated  October 
28. 1987,  accomplish  items  (a)(i)  and  (a)(ii) 
above  within  250  hours  in  service  from  the 
effective  date  of  this  AD, 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Upon  request  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Engine 
Certification  Office,  Aircraft  Certification 
Division.  Federal  Aviation  Administration, 


New  England  Region.  12  New  England 
Executive  Park,  Buriingtoa  Massachusetts 
01809. 

(e)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
airworthiness  inspector,  the  Manager,  Engine 
Certification  OHice.  New  England  Region, 
may  adjust  the  compKance  time  specified  in 
this  AD. 

Pratt  ft  Whitney  ASB's  No.  PW2000 
A75-38.  dated  October  28. 1987,  and  NO. 
PW2000  A75-38.  dated  December  21, 
1987.  identified  and  described  in  this 
document  are  incorporated  herein  and 
made  a  part  hereof  pursuant  to  5  U.S.C. 
552(a)(1).  All  persons  affected  by  this 
directive  who  have  not  already  received 
the  engine  manufacturer's  ASB's  may 
obtain  copies  upon  request  to  Pratt  ft 
Whitney,  Publication  Department.  P.O. 
Box  611.  Middletown,  Connecticut  06457. 

These  documents  may  also  be 
examined  at  the  Office  of  the  Regional 
Counsel.  Federal  Aviation 
Administration.  New  England  Region.  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803.  Room 
311.  Rules  Docket  Number  8&-ANE-02. 
between  the  hours  of  8M)  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
federal  holidays. 

This  amendment  becomes  effective  on 
July  13. 1988,  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
effective  24  hours  after  receipt  by 
individual  Telegraphic  AD  T88-03-52. 
issued  January  29. 1988,  which  contained 
this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
June  7, 1988. 
Timothy  P.  Forte, 

Acting  Director.  New  England  Region. 
(FR  Doc.  88-15431  Filed  7-8-88;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  S7-ANE-1S;  AmdL  39-59591 

AlrwoftNn— «  Dtrecttv;  Pratt  ft 
Whitney  Canada  (PWC)  ^15D-1,  -1A, 
-IB,  -4,  -4B,  and  -4D  Turbofan 
Engines 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnow;  Final  rule. ■_ 

SUMlMAIiv:  This  action  publishes  in  the 
Federal  Reguter  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  PWC  JT15D-1,  -lA.  -IB.  -4.  -4B. 
and  -4D  turbofan  engines  by  individual 
priority  letter  AD  Number  87-10-01.  The 
AD  requires  visual  inspection  of  the  fan 
blade  root  nUet  radius  for  surface  finish 


and  removal  from  service  of  those  fan 
blades  which  exhibit  machining 
striationa.  The  AD  it  needed  to  prevent 
failure  of  certain  fan  blades. 

DATES:  Effective  July  15. 1988.  as  to  all 
persons  except  those  persons  to  whom  it 
was  made  immediately  effective  by 
priority  letter  AD  87-10-01.  issued  May 
7, 1987.  which  contained  this 
amendment. 

Compliance  Schedule — As  prescribed 
in  the  body  of  the  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  July  15. 1988. 

ADDRESSES:  The  applicable  service 
bulletin  (SB)  may  be  obtained  from  Pratt 
ft  Whitney  Canada,  Box  10  LongueuiL 
Quebec.  Canada  J4K  4X9. 

A  copy  of  the  SB  is  contained  in  the 
Rules  Docket  Number  87-ANE-15.  in  the 
Office  of  the  Regional  Counsel,  Federal 
Aviation  Administration,  New  England 
Region.  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803.  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHBI  MRMMATION  CONTACT. 

Diane  Kirk.  Engine  Certification  Branch. 
ANE-142.  Engine  Certification  Office. 
Aircraft  Certification  Division.  Federal 
Aviation  Administration,  New  England 
Region.  12  New  England  Executive  Park. 
Burlington.  Massachusetts  01803, 
telephone  (617)  273-7082. 

SUPPLEMENTARY  INFORMATION:  On  May 
7. 1987.  Priority  Letter  AD  87-10-01.  was 
issued  and  made  effective  immediately 
as  to  all  known  U.S.  owners  and 
operators  of  PWC  JTlSD-l.  -lA.  -IB.  -4. 
-4B,  and  -4D  turbofan  engines.  The 
priority  letter  AD  requires  visual 
inspection  of  the  fan  blade  root  fillet  for 
surface  finish  and  removal  from  service 
of  fan  blades  which  exhibit  machining 
striations.  The  FAA  has  determined  that 
certain  fan  blades  may  be  non- 
conforming in  fan  blade  root  fillet  radius 
surface  finish.  One  fan  blade  has  failed 
near  the  fan  blade  root  fillet  radius 
where  machining  striations  were  foimd 
in  the  area  of  the  failure. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by  priority 
letter  issued  May  7, 1987.  to  all  known 
U.S.  owners  and  operators  of  PWC 
JT15D-1,  -lA,  -IB.  -4.  -4B.  and  -4D 
turbofan  engines.  These  conditions  stiU 
exist,  and  the  AD  is  hereby  published  in 
the  Fedaral  Regittar  a>  an  amendment 
to  §  39.13  of  Part  39  of  the  Federal 
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Aviation  Regulations  to  make  it 
effective  as  to  all  persons. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation    . 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule,  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  the  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation.  Aircraft, 
Aviation  safety.  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

$39.13    [AmwKtod] 

2.  By  adding  to  S  39.13  the  following 
new  airworthiness  directive  (AD): 

Pratt  ft  Whitney  Canada:  Applies  to  Pratt  h 
Whitney  Canada  (PWC)  jn5D-l,  -lA, 
-IB,  -4,  -4B,  and  -4D  turbofan  engines. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  certain  fan  blades, 
accompUsh  the  following  within  the  next  15 


calendar  days  or  within  the  next  25  hours 
time  in  service  from  the  effecitve  date  of  this 
AD,  whichever  occurs  Hrst,  and  thereafter 
prior  to  the  installation  of  any  non-inspected 
fan  blades: 

(a)  Visually  inspect  the  fan  blade  root  fillet 
radius,  including  the  area  on  the  airfoil  one- 
half  inch  atwve  the  radius  runout  for  surface 
Hnish  in  accordance  with  the 
accomplishment  instructions  of  PWC  Service 
Bulletin  (SB)  Numl>er  7257.  Revision  Number 
2.  dated  July  2, 1987. 

Note:  Prior  compliance  with  the 
accomplishment  instructions  of  PWC  SB 
Numl>er  7257.  dated  April  23, 1987,  is  an 
equivalent  means  of  compliance. 

(b)  Remove  from  service,  fan  blades  which 
exhibit  machining  striations  and  replace  with 
a  serviceable  part,  prior  to  further  flight. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Engine 
Certification  Office,  Aircraft  Certification 
Division,  Federal  Aviation  Administration, 
New  England  Region,  12  New  England 
Executive  Park.  Burlington,  Massachusetts 
01803. 

(e)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator,  through  an  FAA 
airworthiness  inspector,  the  Manager,  Engine 
Certification  Office,  New  England  Region, 
may  adjust  the  compliance  times  specified  in 
this  AD. 

PWC  SB  Number  7257.  Revision 
Number  2,  dated  July  2. 1987.  identified 
and  described  in  this  document  is 
incorporated  herein  and  made  part 
hereof  pursuant  to  5  U.S.C.  552(a)(1).  All 
persons  affected  by  this  directive  who 
have  not  already  received  this  document 
fi-om  the  manufacturer  may  obtain 
copies  upon  request  to  Pratt  ft  Whitney 
Canada.  Box  10.  Longueuil.  Quebec. 
Canada  J4K  4X9.  This  document  may 
also  be  examined  at  the  Office  of  the 
Regional  Coimsel.  Federal  Aviation 
Administration.  New  England  Region.  12 
New  England  Executive  Park, 
Burlington.  Massachusetts  01803.  Rules 
Docket  Number  87-ANE-15.  Room  311. 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
federal  holidays. 

This  amendment  becomes  effective 
July  15, 1988,  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
inmiediately  effective  by  priority  letter 
AD  Number  87-10-01.  issued  May  7. 
1987.  which  contained  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
June  9, 1988. 
Timothy  P.  Forte, 

Acting  Director,  New  England  Region. 
[FR  Doc.  88-15432  Filed  7-6-88: 8:45  amj 
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14  CFR  Part  39 

I  Docket  No.  8S-ANE-26:  AmdL  39-5958) 

Airworttiiness  Directives;  Valentin 
GmbH  Model  Taifun  17E  Powered 
Sailplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  installation  of  a  stall  warning 
system  on  Valentin  GmbH  Model  Taifun 
17E  powered  sailplanes.  This  AD  is 
needed  to  provide  clear  and  distinctive 
warning  of  impending  stall  conditions, 
which,  if  not  corrected,  could  result  in 
an  unsafe  stall/spin  of  the  aircraft 
dates:  £^ec//ve^July  14, 1988. 

Compliance  requireid  within  the  next 
30  ho\m  time-in-service,  after  the 
effective  date  of  this  AD.  or  by 
September  15. 1988.  whichever  comes 
fu^t.  unless  already  accomplished. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  July  14, 1988. 

ADDRESSES:  The  applicable  Technical 
Note  (TN).  instructions,  and  drawings 
may  be  obtained  from  either:  Valentin- 
Flugzeugbau  GmbH.  Flugplatzstrassa  18, 
D-8728  Hassfurt.  Federal  Republic  of 
Germany,  telephone  0  95  21/47  30;  or 
Morris  Aviation,  Ltd..  P.O.  Box  718, 
Statesboro,  Georgia.  30458;  telephone 
(912)  489-8161 

A  copy  of  the  TN  is  contained  in  the 
Rules  Docket,  Docket  Number  88-ANE- 
26.  Federal  Aviation  Administration. 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803,  and  may  be 
examined  weekdays  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  except  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Munro  Dearing,  Brussels  Aircraft 
Certification  Office.  Europe.  Africa,  and 
Middle  East  Office,  FAA,  c/o  American 
Embassy.  15  Rue  de  la  Loi  B-1040, 
Brussels.  Belgium;  telephone  513.38.30 
ext.  2710;  or  Mr.  Peter  Cuneo.  AME-173. 
New  York  Aircraft  Certification  Office. 
Aircraft  Certificafion  Divison,  Federal 
Aviation  Administration,  New  England 
Region,  181  South  Franklin  Avenue, 
Room  202.  Valley  Stream.  New  York 
11581;  telephone  (516)  791-6427. 
SUPPLEMENTARY  INFORMATION:  Valentin 

GmbH,  the  Taifun  17E  manufacturer, 
determined  that  some  of  the  Taifun  17E 
powered  sailplanes  do  not  provide  clear 
and  distinctive  warning  of  an  impending 
stall  through  inherent  aerodynamic 


26046  Federal  Register  /  Vol.  53.  No.  132  /  Monday.  July  11.  1968  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  132  /  Monday.  July  11,  1988  /  Rules  and  Regulations  26047 


qualities,  and  issued  TN  No.  8/8ia 
dated  December  10. 1985.  providing 
instructions  for  installation  of  a  stall 
warning  kit  (lift  detector  and  horn). 
Clear  and  distinctive  warning  of 
impending  stall  is  necessary  to  prevent 
an  unsafe  stall/spin.  Subsequently,  the 
Luftahrt-Bundesamt  (LBA)  issued  an  AD 
dated  December  12, 1965.  requiring 
compliance  with  TN  No.  8/818. 

The  FAA  relies  upon  the  certification 
of  the  LBA,  combined  with  FAA  review 
of  pertinent  documentation,  in  finding 
compliance  of  these  German 
manufactured  aircraft  with  the 
applicable  United  States  airworthiness 
requirements,  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
Valentin  GmbH  Technical  Note  No.  8/ 
818  and  the  issuance  of  Valentin  AD  No. 
8&-263  by  the  LBA.  Based  on  the 
foregoing,  the  FAA  has  determined  that 
the  condition  addressed  by  the  LBA  AD 
is  an  unsafe  condition  that  may  exist  on 
other  products  of  the  same  type  design 
certificated  for  operations  in  the  United 
States.  Therefore,  an  AD  is  being  issued 
to  require  installation  of  a  stall  warning 
system  on  Valentin  GmbH  Model  Taifun 
17E  powered  sailplanes. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/ major  regulation,  a 


Hnal  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  die  caption 
'"FOII  RJKTHER  mTOMMTION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
Safety,  Incorporation  by  reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  antiiority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART3»-{AMEN0E0] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  14Z1.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 


9  39.13    U 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Valentin  GmbH:  Applies  to  Model  Taifun  17E 
powered  sailplanes  (all  serial  numl>ers) 
certificated  in  any  category. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  the  possibility  of  inadequate 
warning  of  an  impending  stall  which  could 
result  in  the  loss  of  control  of  the  powered 
sailplane,  accomplish  the  following: 

(a)  Within  the  next  30  hours  time- in-service 
after  the  effective  date  of  this  AD  or  by 
Septemt>er  15, 1988,  whichever  occurs  first, 
install  a  stall  warning  system  in  accordance 
with  the  installation  instructions  of  Valentin 
Technical  Note  (TN)  No.  8/818.  dated 
December  10. 1985. 

(b)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(c)  Upon  request  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Brussels 
Aircraft  Certification  Office.  AEU-100, 
Europe.  Africa,  and  Middle  East  Office,  FAA. 
c/o  American  Embassy.  15  Rue  de  la  Loi  B- 
1040  Brussels.  Belgium;  telephone  513.38.30 
Ext.  2710;  or  the  Manager.  New  York  Aircraft 
Certification  Office,  Aircraft  Certification 
Division.  Federal  Aviation  Administration. 
New  England  Region.  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New  York 
11581:  telephone  (516)  791-6680. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
^rworthiness  Inspector,  the  Manager, 
Brussels  Aircraft  Certification  Office,  or  the 
Manager,  New  York  Aircraft  Certification 
Office,  may  adjust  the  compliance  time 
specified  in  this  AD. 

Valentin-Flugzeugbau  GmbH  TN  No. 
8/818,  dated  December  10. 1965,  and 
associated  installation  instructions 
identified  and  described  in  this 


document  are  incorporated  herein  and 
made  a  part  hereof  pursuant  to  5  U.S.C. 
552(a)(1).  All  persons  affected  by  this 
directive  who  have  not  already  received 
these  documents  may  obtain  copies 
upon  request  from  Valentin-Flugzeugbau 
GmbH.  Flugplatzstrasse  18,  D-8728 
Hassfurt  Federal  Republic  of  Germany; 
telephone  0  9S  21/47  30:  or  Morris 
Aviation.  Ltd..  P.O.  Box  718.  Statesboro. 
Georgia,  30458:  telephone  (912)  489-8161. 
These  documents  may  also  be  examined 
at  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration.  New 
England  Region.  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01803,  Room  311.  Rules 
Docket  88-ANE-28,  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  federal  holidays. 
This  amendment  becomes  effective  on  July 
14,1988. 

Issued  in  Burlington.  Massachusetts,  on 
June  8, 1988. 

lack  A.  Sain, 

Acting  Director.  New  England  Region. 
(FR  Doc  88-15430  Filed  7-fr-88;  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  Ho.  87-ACC-11 

Alteration  of  VOfl  Federal  Airwaye  and 
EetaMlahment  of  the  CohimMa  Low 
Attitude  Reporting  Point;  Mlaaouri 

aqency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  Federal  Airways  V-12 
and  V-44;  revokes  V-504:  and 
establishes  the  Columbia,  MO,  Low 
Altitude  Reporting  Point  located  in  the 
vicinity  of  Jefferson  City,  MO.  The 
Jefferson  City  very  high  frequency  omni- 
directional radio  range  and  distance 
measuring  equipment  (VOR/DME)  has 
been  decommissioned  and  the  Tiger, 
MO,  VOR/DME  has  been  relocated  to 
the  Columbia  Regional  Airport  MO. 
This  action  alters  the  descriptions  of  all 
airways  affected  by  the 
decommissioning  and  relocation  of  tliese 
navigational  aids  (NAVAID). 

EFFECTIVE  DATE:  0901  U.Lc,  August  25. 
1988. 

FOn  FURTHEII  INFORMATION  CONTACT 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9250. 


SUPPLEMENTARY  INFORMATION: 

History 

On  May  20, 1987.  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
descriptions  of  V-12  and  V-44;  to  revoke 
V-504;  and  to  establish  the  Columbia. 
MO,  Low  Altitude  Reporting  Point 
located  in  the  vicinity  of  Jefferson  City, 
MO,  (52  FR  18920).  The  Jefferson  City 
VOR/DME  has  been  decommissioned 
and  the  Tiger.  MO.  VOR/DME  has  been 
relocated  to  the  Columbia  Regional 
Airport,  MO  (lat.  38'48'38'  N.,  long. 
92*13'05'  W.)  due  to  nonrenewal  of  the 
lease.  The  notice  proposed  to  alter  the 
descriptions  of  all  airways  affected  by 
the  decommissioning  and  relocation  of 
these  NAV AID'S.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Sections  71.123  and  71.203  of  Part  71  of 
the  Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6D  dated 
January  4. 1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  Federal  Airways  V-12 
and  V-44;  revokes  V-504;  and 
establishes  the  Columbia,  MO,  Low 
Altitude  Reporting  Point  located  in  the 
vicinity  of  Jefferson  City,  MO.  The 
Jefferson  City  VOR/DME  has  been 
decommissioned  and  the  Tiger,  MO, 
VOR/DME  has  been  relocated  to  the 
Columbia  Regional  Airport  MO.  This 
action  alters  the  descriptions  of  all 
airways  affected  by  the 
decommissioning  and  relocation  of  these 
NAVAID's. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways.  Low  altitude  reporting  point. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

§71.123    (Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-12    (Amended) 

By  removing  the  words  "TIGER.  MO;" 
Foristell,  MO;  and  by  substituting  the  words 
"INT  Napoleon  095*  and  Columbia,  MO,  292* 
radiais;  Columbia;  Foristell,  MO;" 

V-44    [Amended) 

By  removing  the  words  "From  Jefferson 
City.  MO,  via  Foristell.  MO:"  and  by 
substituting  the  words  "From  Colimibia,  MO; 
INT  Columbia  131'  and  Foristell,  MO,  262* 
radiais:  Foristell;" 

V-5»4    (Removed) 
§71.203    [Amended] 

3.  Section  71.203  is  amended  as 
follows:  Columbia,  MO  [Added]. 

Issued  in  Washington,  DC.  on  June  29. 1988. 
Temple  H.  Johnson, 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  88-15435  Filed  7-8-88:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  371  and  399 
(Oocfcet  No.  80502-8102] 

Clarifications  to  ttie  Export 
Administration  Regulations 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  This  rule,  which  neither 
expands  nor  limits  the  provisions  of  the 
Export  Administration  Regulations, 
makes  the  following  clarifications: 
1.  The  definition  of  "net  value  for 
(general  license)  GLV  shipments"  is 
amended  for  the  sake  of  clarity; 


2.  Other  entries  on  the  CCL  are 
amended  to  clarify  that  special  controls 
on  exports  to  South  Africa  may  apply. 

EFFECTIVE  DATE:  This  rule  is  effective 
July  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Muldonian,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration.  Telephone: 
(202)  377-2440. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)].  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Because  this  rule  does 
not  impose  a  new  control,  it  is  not 
subject  to  the  requirements  of  13(b)  of 
the  EAA.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule.  Accordingly,  it  is 
being  issued  in  final  form.  However,  as 
with  other  Department  of  Commerce 
rules,  comments  from  the  public  are 
always  welcome.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration,  U.S. 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
533),  or  by  any  other  law,  under  sections 
603(a]  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  mentions  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.)  and  has  been  cleared 
under  OMB  control  number  0625-0001. 
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5.  The  rule  does  not  contain  policies 
with  Federalism  implications  sufflcient- 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

list  of  Subjecto  in  15  CFR  Part  371  and 
399 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 

PART371-(AMENDED1 

1.  The  authority  citation  for  15  CFR 
Parts  371  and  399  continues  to  read  as 
follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503  (50 
IJ.S.C.  app.  2401  et  seq).  as  amended  by  Pub. 
L.  97-145  of  December  29. 1981  and  by  Pub.  L. 
99-64  of  July  12. 1985:  E.0. 12525  of  July  12. 
1985  (50  FR  28757,  July  16, 1985):  Pub.  L  9&- 
223  of  December  28, 1977  (50  U.S.C.  17(n  el 
seq.)  E.0. 12532  of  September  9, 1985  (50  FR 
36861.  September  10. 1985)  as  affected  by 
notice  of  September  4. 1986  (51  FR  31925, 
September  8, 1986);  Pub.  L  99-440  of  October 
2. 1986  (22  use  5001  el  seq):  E.0. 12571  of 
October  27, 1986  (51  FR  39505,  October  29, 
1986). 

2.  The  heading  and  first  sentence  of 
§  371.5(b)(1)  are  revised  to  read  as 
follows: 

§371.5    General  License  GLV;  Shtpments 
of  Lhnited  Value. 

(«)••• 

(b)  Definitions. 

(1)  "Net  Value  for  GLV  Shipments." 
The  actual  selling  price  of  the 
commodity  included  in  a  single  entry  on 
the  Commodity  Control  List,  less 
shipping  charges,  or  the  current  market 
price  of  the  commodity  to  the  same  type 
of  purchaser  in  the  United  States, 
whichever  is  larger.  *  *  * 


PART  399— (AMENDED] 

§399.1    lAmended] 

3.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List)  the  entries 
listed  below  are  amended  by  revising 
the  Validated  License  Required 
paragraph  to  read:  "Country  Groups  SZ 
and  as  required  by  Special  South  Africa 
policy  below." 

Commodity  Group  0  (Metal-Working 
Machinery).  ECCN  6099G; 
Commodity  Group  1  (Chemical  and 
Petroleum  Equipment).  ECCN  6199G: 
Commodity  Group  2  (Electrical  and 
Power-Generating  Equipment),  ECCN 
6299G: 


Commodity  Group  3  (General  Industrial 

Equipment).  ECCN  6398G  and  ECCN 

6399G: 

Commodity  Group  4  (Transportation 

Equipment).  ECCN  6490F  and  ECCN 

e499G; 

Commodity  Group  5  (Electronics  and 

Precision  Instruments).  ECCN  6565G  and 

6599G; 

Commodity  Group  6  (Metals.  Minerals 

and  their  Manufachirers)  ECCN  4699G 

and  ECCN  6699G: 

Commodity  Group  8  (Rubber  and 

Rubber  Products).  ECCN  6e99G;  and 

Commodity  Group  9  (Miscellaneous). 

ECCN  6999G. 

4.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List)  the  entries 
below  are  amended  by  revising  the 
Validated  License  Required  paragraph 
to  read:  "Country  Groups  QSWYZ. 
Afghanistan,  the  People's  Republic  of 
China  and  as  required  by  Special  South 
Africa  policy  below." 

Commodity  Group  3  (General  Industrial 
Equipment),  ECCN  5399C; 
Commodity  Group  4  (Transportation 
Equipment).  ECCN  5431C;  and 
Commodity  Group  5  (Electronics  and 
Precision  Instruments),  ECCN  5510C, 
ECCN  5568C.  ECCN  5585C.  ECCN  5595 
and  ECCN  55g6C. 

5.  In  Supplement  No.  1  to  9  399.1  (the 
Commodity  Control  List).  Commodity 
Group  7  (Chemicals.  Metalloids. 
Petroleum  Products  and  Related 
Materials),  ECCN  5799C  is  amended  by 
revising  the  first  sentence  only  of  the 
Validated  License  Required  paragraph 
to  read:  "Country  Groups  QSWYZ, 
Afghanistan,  the  Peoples  Republic  of 
China  and  as  required  by  Special  South 
Africa  policy  below." 

6.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleum  Products  and  Related 
Materials),  ECCN  6799G  is  amended  by 
revising  the  first  sentence  only  of  the 
Validated  License  Required  paragraph 
to  read:  "Country  Groups  SZ.  and  as 
required  by  Special  South  Africa  policy 
below,  except  that  a  validated  license  is 
not  required  for  exports  to  Libya 
(Country  Group  S)  of  medicines  and 
medical  products." 

Dated:  June  21. 1988. 
Vincant  F.  DeCain. 

Deputy  Assistant  Secretary  fi)r Export 

Administration. 

(FR  Doc.  88-15475  Filed  7-8-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegatiom  of  Auttwrfty  and 
Organization;  Commiasioner  of  Food 
and  Drugs,  et  al. 

AQENCV:  Food  and  Drug  Administration. 
ACnow:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
by  adding  a  new  delegation  to  the 
Commissioner  of  Food  and  Drugs  from 
the  Assistant  Secretary  for  Health  and 
by  adding  new  authorities  for  the 
Associate  Commissioner  for  Regulatory 
Affairs  and  for  Center  Directors.  The 
authorities  pertain  to  technology 
transfer  functions,  including  entering 
into  cooperative  research  and 
development  agreements  and  licensing 
agreements,  under  the  Stevenson- 
Wydler  Technology  Innovation  Act  of 
1980.  as  amended  by  the  Federal 
Technology  Transfer  Act  of  1986. 
EFFECTIVE  DATE:  July  11. 198a 
FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  M.  Muncavage,  Office  of 
Management  and  Operations  (HFA- 
340).  Food  and  Drug  Administration. 
5600  Fishes  Lane.  Rockville.  MD  20857. 
301-443-4976. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  19. 1988  (53 
FR  5046).  the  Public  Health  Service 
published  a  notice  of  a  delegation  of 
authority,  effective  February  4, 1988. 
from  the  Assistant  Secretary  for  Health 
to  Public  Health  Service  agency  heads, 
including  the  Commissioner  of  Food  and 
Drugs,  under  the  Stevenson- Wydler 
Technology  Innovation  Act  of  1980  (15 
U.S.C.  3701  et  seq.)  (the  Act),  as 
amended  by  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502). 
and  under  Executive  Order  No.  12591  of 
April  10, 1987.  as  amended  hereafter. 
The  Secretary  and  the  Assistant 
Secretary  for  Health  retained  certain 
authorities  under  the  Act  and  limited 
redelegation  of  certain  other  authorities. 
The  authorities  were  delegated  to  the 
Public  Health  Service  agency  heads  in 
their  dual  capacity  under  the  Act  as 
heads  of  Federal  agencies  and  heads  of 
Federal  laboratories.  FDA  is  amending 
S  5.10  Delegations  from  the  Secretary, 
the  Assistant  Secretary  for  Health,  and 
Public  Health  Service  Officials  (21  CFR 
5.10)  to  add  to  FDA's  regulations  a  new 
paragraph  (a)(29)  concerning  these 
authorities  delegated  to  the 


Commissioner  of  Food  and  Drugs. 
Paragraphs  (a)(29)(i)  and  (ii)  of  §  5.10 
describe  the  (Units  on  the  authority  of 
the  Conunissioner  of  Food  and  Drugs  to 
redelegate  the  authorities  under  the  Act 

FDA  is  adding  a  new  %  5.24  Authority 
relating  to  technology  transfer  (21  CFR 
5.24)  to  redelegate  certain  of  these  new 
authorities  of  the  Commissioner  of  Food 
and  Drugs.  This  new  section  delegates 
in  §  5.24(a)  authority  as  requested  by  the 
Commissioner  to  the  Associate 
Commissioner  for  Regulatory  Affairs  to 
disapprove  or  require  modification  of 
cooperative  research  and  development 
agreements  and  licensing  agreements 
and  to  transmit  written  explanation  of 
such  disapproval  or  modification  to  the 
head  of  the  laboratory  concerned.  It  also 
delegates  in  §  5.24(b)  to  the  Associate 
Commissioner  for  Regulatory  Affairs 
and  to  the  Directors  of  the  Center  for 
Biologies  Evaluation  and  Research,  the 
Center  for  Devices  and  Radiological 
Health,  the  Center  for  Drug  Evaluation 
and  Research,  the  Center  for  Food 
Safety  and  Applied  Nutrition,  the  Center 
for  Veterinary  Medicine,  and  the 
National  Center  for  Toxicological 
Research,  the  authority  as  requested  by 
the  Commissioner  to  perform  the 
functions  of  the  Commissioner  under  the 
Act  as  they  pertain  to  the  functions  of 
their  respective  organizations.  This 
includes  the  authority  to  perform  the 
functions  of  laboratory  directors  under 
the  Act  subject  to  the  limitations  in 
§  5.10(a)(29)  on  redelegation  of  the 
Commissioner's  authority  and  subject  to 
the  discretion  of  the  Commissioner  to 
require,  under  section  11(c)(5)(A)  of  the 
Act  (15  U.S.C.  3710a(c)(5)(A)).  an 
opporttuiity  to  disapprove  or  require 
modification  of  cooperative  research 
and  development  agreements  and 
licensing  agreements. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  o^icially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies),  Organization  and  functions 
(Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  301  et 
seq.).  the  Stevenson- Wydler  Technology 
Innovation  Act  of  1980  (15  U.S.C.  3701  et 
seq.),  Executive  Order  No.  12591  of  April 
10, 1987.  and  the  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs. 
Part  5  is  amended  as  follows: 


PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
Part  5  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504.  552;  7  U.S.C.  2217; 
15  U.S.C.  638. 1451  et  seq.,  3701  et  seq.:  21 
U.S.C.  41  et  seq.,  61-63, 141  et  seq.,  301-392, 
467f{b),  679(b),  801  et  seq..  823(f),  1031  et  seq.; 
35  U.S.C.  156;  42  U.S.C.  219,  241,  242(a).  242a, 
2421,  2420.  243,  262.  263,  263b  through  263m, 
284,  265,  300u  et  seq.,  1395y  and  1396y  note, 
3246b(b)(3},  4831(a).  10007,  and  10008:  Federal 
Caustic  Poison  Act  (44  Stat.  1406);  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463); 
E.0. 11490, 11921, 12591. 

2.  Section  5.10  is  amended  by  adding  a 
new  paragraph  (a)(29)  to  read  as 
follows: 

§  5.10    Delegations  from  the  Secretary,  the 
Assistant  Secretary  for  Health,  and  Put>lic 
Health  Service  Officials. 

(a)    *  •  * 

(29)  Functions  vested  in  the  Secretary 
under  the  Stevenson-Wydler 
Technology  Innovation  Act  of  1980  (15 
U.S.C.  3701  et  seq.)  (the  Act),  as 
amended,  and  tmder  Executive  Order 
No.  12591  of  April  10, 1987,  as  they 
pertain  to  the  functions  of  the  Food  and 
Drug  Administration.  The  delegation 
excludes  the  authority  to  promulgate 
regulations  and  submit  reports  to 
Congress;  imder  section  11(a)(2)  of  the 
Act  (15  U.S.C.  3710a(a)(2))  to  approve 
agreements  and  contracts  with 
invention  management  organizations; 
and  under  section  11(c)(3)(B)  of  the  Act 
(15  U.S.C.  3710a(c)(3)(B))  to  propose 
necessary  statutory  changes  regarding 
conflict  of  interest. 

(i)  The  authorities  under  sections 
11(c)(5)  (A)  and  (B)  of  the  Act  (15  U.S.C. 
3710a(c)(5)  (A)  and  (B))  to  disapprove  or 
require  the  modification  of  cooperative 
research  and  development  agreements 
and  licensing  agreements  after  the 
agreement  is  presented  to  the 
Commissioner  of  Food  and  Drugs  by  the 
head  of  the  laboratory  concerned,  and  to 
transmit  written  explanation  of  such 
disapproval  or  modification  to  the  head 
of  the  laboratory  concerned,  may  be 
redelegated  only  to  a  senior  official  in 
the  immediate  office  of  the 
Commissioner. 

(ii)  The  following  authorities  may  not 
be  redelegated:  authority  under  section 
11(b)(3)  of  the  Act  (15  U.S.C.  3710a{b)(3)) 
to  waive  a  right  of  ownership  which  the 
Federal  Government  may  have  to  on  an 
invention  made  tmder  a  cooperative 
research  and  development  agreement; 
the  authority  under  section  11(b)(4)  of 
the  Act  (15  U.S.C.  3710a(b)(4))  to  permit 
employees  or  former  employees  to 
participate  in  efforts  to  commercialize 
inventions  they  made  while  in  the 


service  of  the  United  States:  the 
authority  under  section  11(c)(3)(A)  of  the 
Act  (15  U.S.C.  3710a(c)(3)(A))  to  review 
employee  standards  of  conduct  for 
resolving  potential  conflicts  of  interest; 
the  authority  under  section  13(a)(1)  of 
the  Act  (15  U.S.C.  3710c(a)(l))  to  retain 
any  royalties  or  other  income,  except  as 
provided  in  section  13(a)(2)  of  the  Act 
(15  U.S.C.  3710c(a)2));  and  the  authority 
under  section  13(a)(l)(A)(i)  of  the  Act 
(15  U.S.C.  3710c(a)(l)(A)(i))  to  pay 
royalties  or  other  income  the  agency 
receives  on  account  of  an  invention  to 
the  inventor  if  the  inventor  was  an 
employee  of  the  agency  at  the  time  the 
invention  was  made. 

(iii)  Any  authorities  under  paragraph 
(a)(29)  of  this  section  delegated  by  the 
Commissioner  of  Food  and  Drugs  may 
not  be  further  redelegated. 
***** 

3.  Part  5  is  amended  by  adding  a  new 
§  5.24  to  read  as  follows: 

§  5.24    Authority  relating  to  technology 
transfer. 

(a)  The  Associate  Commissioner  for 
Regulatory  Affairs  is  authorized  to 
perform  the  functions  of  the 
Commissioner  of  Food  and  Drugs  as 
requested  by  the  Commissioner 
regarding  the  authority  to  disapprove  or 
require  modification  of  cooperative 
research  and  development  agreements 
and  licensing  agreements  and  transmit 
written  explanation  of  such  approval  or 
disapproval  to  the  head  of  the 
laboratory  concerned  under  sections 
11(c)(5)  (A)  and  (B)  of  the  Stevenson- 
Wydler  Technology  Innovation  Act  of 
1980  (the  Act)  (15  U.S.C.  3710a(c)(5)  (A) 
and  (B)),  as  amended. 

(b)  "The  following  officials  are 
authorized  to  {>erform  the  functions  of 
the  Commissioner  of  Food  and  Drugs  as 
requested  by  the  Commissioner  imder 
the  Stevenson-Wydler  Technology 
Innovation  Act  of  1980  (15  U.S.C.  3701  et 
seq.).  as  amended,  and  Executive  Order 
12591  of  April  10, 1987,  except  to  the 
extent  that  redelegation  of  those 
fimctions  is  specifically  limited  in 

§  5.10(a)(29)  of  this  part,  as  they  pertain 
to  the  fimctions  of  their  respective 
organizations,  including  the  authority  to 
perform  the  fimctions  of  laboratory 
directors  imder  the  Act  as  the  heads  of 
their  respective  Federal  laboratories, 
subject  to  the  discretion  of  the 
Commissioner  of  Food  and  Drugs  to 
require  that  agreements  entered  into 
under  section  11(a)  of  the  Act  (15  U.S.C 
3710a(a))  include  provisions  in 
accordance  with  section  11(c)(5)(A)  of 
the  Act  (15  U.S.C.  3710a(c)(5)(A): 

(1)  The  Director.  Center  for  Biologies 
Evaluation  and  Research. 
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(2)  The  Director.  Center  for  Devices 
and  Radiological  Hecdth. 

(3)  The  Director.  Center  for  Drug 
Evaluation  and  Research. 

(4)  The  Director.  Center  for  Food 
Safety  and  Applied  Nutrition. 

(5)  The  Director.  Center  for  Veterinary 
Medicine. 

(6)  The  Director.  National  Center  for 
Toxicological  Research. 

(7)  The  Associate  Commissioner  for 
Regulatory  Affairs. 

Dated:  )une  29. 198a 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
(FR  Doc.  8a-15481  Filed  7-8-88:  8:45  am) 
aiLUNO  COOE  416<HI1-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[T.D.  »2^2] 

Limitations  on  AvallalMlity  of  Benefits 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Final  regulations.     


summary:  This  document  contains  final 
regulations  relating  to  certain 
restrictions  on  an  employee's  right  to 
receive  forms  of  benefit  protected  by 
section  411(d)(6)  of  the  Internal  Revenue 
Code  under  qualified  plans  and  to 
nondiscrimination  requirements  with 
respect  to  the  availability  of  optional 
forms  of  benefit.  They  generally  reflect 
changes  made  by  the  Retirement  Equity 
Act  of  1984  (REA).  The  regulations  will 
generally  affect  sponsors  of.  and 
participants  in.  pension,  profit-sharing 
and  stock  bonus  plans,  and  they  provide 
plan  sponsors  with  guidance  necessary 
to  comply  with  the  law. 
dates:  These  regulations  generally 
would  apply  July  11. 1988.  except  as 
otherwise  specified  in  these  regulations. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  J.  Marks  of  the  Employee  Plans 
and  Exempt  Organizations  Division. 
Office  of  Chief  Counsel.  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224 
(Attention:  CC:LR:T).  Telephone  202- 
56&-3938  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  30. 1988.  the  Federal 
Register  (51  FR  3798)  published 
proposed  amendments  to  the  Income 
Tax  Regulations  (26  CFR  Part  1)  under 
sections  401  and  411  of  the  Internal 
Revenue  Code  of  1954  (Code).  Generally. 


these  proposed  regulations  under 
section  401(a)(4)  clarified  existing  law. 
In  addition,  the  proposed  regulations 
under  sections  401  and  411  conformed 
the  regulations  to  section  301  of  the 
Retirement  Equity  Act  of  1984  (REA).  A 
public  hearing  on  the  proposed 
regulations  was  announced  in  51  PR 
12341  and  held  on  May  22, 1986.  After 
consideration  of  all  comments  regarding 
the  proposed  regulations,  such  proposed 
regulations  are  adopted  as  revised  by 
this  Treasury  Decision. 

NondiscriminatioD  Requirements 

Section  401(a)(4)  of  the  Code  provides 
that  a  qualified  plan  must  provide  either 
contributions  or  benefits  that  do  not 
discriminate  in  favor  of  employees  who 
are  officers,  shareholders  or  highly 
compensated  (the  prohibited  group).  The 
regulations  provide  that  the  availabiHty 
of  an  optional  form  of  benefit  (as 
defined  in  these  regulations)  under  a 
pension,  profit-sharing  or  stock  bonus 
plan  may  not  discriminate  in  form  or 
operation  in  favor  of  the  prohibited 
group  or.  generally  for  plan  years  after 
December  31. 1988.  highly  compensated 
employees.  This  position  affirms  the 
position  taken  in  Rev.  Rul.  85-59. 1985-1 
CB 135,  which  was  discussed  in  the 
preamble  to  the  proposed  regulations. 
These  regulations  provide  guidance  on 
the  applicability  of  section  401(a)(4)  to 
the  availability  of  optional  forms  of 
benefits. 

The  final  regulations  provide  that  an 
optional  form  of  benefit  is 
discriminatory  under  section  401(a)(4)  if 
such  optional  form  is  not  currently 
available  to  a  group  of  employees  that 
satisfies  the  minimum  coverage 
requirement  of  section  410(b)  and 
effectively  available  to  a  group  of 
employees  that,  based  on  all  the  facts 
and  circumstances,  does  not 
substantially  favor  employees  in  the 
highly  compensated  group.  Generally, 
an  optional  form  of  benefit  under  a  plan 
is  discriminatory  if  the  group  of 
employees  to  whom  the  benefit  is 
currently  available  fails  to  satisfy  one  or 
more  of  the  applicable  section  410(b) 
tests  enumerated  in  9 1.401(a}-4  QftA-2. 
Finally,  the  final  regulations  reflect  the 
amendment  to  section  401(a)(4) 
incorporating  the  new  section  414(q) 
definition  of  highly  compensated 
employees  in  whose  favor 
discrimination  is  prohibited  as  of  the 
applicable  effective  date  under  the  Tax 
Reform  Act  of  1986  (section  1114(a)  of 
the  Tax  Reform  Act  of  1986. 100  Stat. 
2448  (TRA  '86)). 

With  respect  to  an  optional  form  of 
benefit  that  is  contingent  on  satisfaction 
of  specified  eligibility  conditions,  the 
fact  that  an  employee  may  subsequently 


satisfy  the  conditions  is  generally  not 
sufficient  to  demonstrate 
nondisciiniiiiation.  For  example,  if  a 
plan  provides  that  a  single  sum 
distribution  option  is  available  only  to 
an  employee  with  a  net  worth  of  at  least 
$100,000.  the  fact  that  an  employee  may, 
in  the  future,  have  a  net  worth  of  at  least 
$100,000  does  not  support  treating  this 
optional  form  of  benefit  as  currently 
available  to  such  employee.  However,  in 
making  a  determination  of  current 
availability,  the  regulations  provide  that 
an  employer  may  disregard  certain 
enumerated  conditions  such  as 
conditions  requiring  termination  of 
employment,  disability  or  hardship.  In 
addition,  in  making  this  determination, 
the  employer  generally  may  disregard 
conditions  based  on  years  of  service 
and/or  age. 

The  final  regulations  further  provide 
that  in  determining  whether  an  optional 
form  of  benefit  under  a  plan  is 
discriminatory  under  section  401(a)(4). 
the  term  "plan"  has  the  meaning  that 
such  term  has  for  other  purposes  under 
section  401(a)(4).  Future  regulations 
under  section  401(a)(4)  will  amplify  this 
definition  of  "plan". 

The  final  regulations  also  provide  that 
the  Commissioner  may  provide  such 
additional  tests  and  safe  harbors  as  may 
be  necessary  or  appropriate  for 
determining  whether  an  optional  form  of 
benefit  is  discriminatory  imder  section 
401(a)(4).  The  Commissioner  may 
exercise  this  authority  only  through  the 
publication  of  revenue  rulings,  notices, 
and  other  documents  of  general 
applicability,  rather  than  on  an 
individual  basis.  This  limitation  on  the 
Commissioner's  authority,  and  similar 
limitation  on  the  Commissioner's 
authority,  and  similar  limitations  set 
forth  elsewheree  in  this  regulation. 
should  not  be  read  as  raising  any 
inferences  with  respect  to  the 
Commissioner's  exercise  of  authority 
where  there  is  a  delegation  of  authority 
without  similar  limiting  language  in  this 
regulation  or  in  other  regulations 
pursuant  to  sections  of  the  Internal 
Revenue  Code. 

The  final  regulations  make  revisions 
to  i  1.401(a)-4  to  reflect  changes  made 
to  section  401(a)(4)  by  TRA  '86.  Other 
changes  in  style  and  organization  have 
been  made  in  order  to  improve  clarity 
and  resolve  areas  that  commentators 
have  noted  as  being  ambiguous. 

REA  and  TRA  tH  Requinments 

Section  401(a)(25)  of  the  Code,  added 
by  section  301  of  REA.  affirms  the 
positions  taken  by  the  Service  in  Rev. 
Rul.  79-90. 1979-1  CB  155.  and  Rev.  Rul. 
81-12. 1981-1  CB  228,  and  provides  that 
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a  defined  benefit  plan  shall  not  be 
treated  as  providing  definitely 
determinable  benefits  unless  the 
actuarial  assumptions  used  to  determine 
the  amount  of  any  benefit  are  specified 
in  the  plan  in  a  way  that  precludes 
employer  discretion.  Rev.  Ruls.  79-90 
and  81-12  are  discussed  in  greater 
length  in  the  preamble  to  the  proposed 
regulations. 

Section  411(d)(6)  of  die  Code,  as 
amended  by  section  301(a)(1)  of  REA. 
provides  that,  in  general,  a  plan  will  not 
satisfy  the  requirements  of  section  411  if 
the  accrued  benefit  of  a  participant  is 
decreased  by  an  amendment  of  the  plan, 
other  than  an  amendment  described  in 
section  412(c)(8)  or  section  4281  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA).  Section  411(d)(6) 
also  provides  that  a  plan  amendment 
that  has  the  effect  of  eliminating  or 
reducing  an  early  retirement  benefit,  a 
retirement-type  subsidy  or  an  optional 
form  of  benefit,  with  respect  to  benefits 
accrued  before  the  later  of  the 
amendment's  adoption  date  or  effective 
date  (including  benefits  accrued  prior  to 
such  date  during  the  year  in  which  such 
date  occurs),  shall  be  treated  as 
impermissibly  reducing  accrued 
benefits.  An  exception  is  provided  to  the 
extent  that  such  amendments  are 
permitted  under  regulations 
promulgated  by  the  Secretary.  Also, 
section  411(d](e)(C)  contains  an 
exception  applicable  to  certain 
employee  stock  ownership  plans  added 
by  secUon  1898(f)(1)(A)  of  TRA  '86. 

Many  commentators  requested 
guidance  as  to  which  benefits,  rights 
and  features  are  protected  under  section 
411(d)(6).  In  response,  the  final 
regulations  provide  general  guidance 
with  respect  to  those  benefits  that  are 
protected  under  section  411(d)(6) 
("section  411(d)(6)  protected  benefits" 
as  defined  in  these  regulations).  With 
one  exception,  the  regulations  do  not 
provide  specific  guidance  with  respect 
to  the  benefits  described  in  section 
411(d)(6)(A).  early  retirement  benefits, 
or  retirement-type  subsidies.  Thus,  for 
example,  the  regulations  do  not  address 
the  extent  to  which  a  plant  closing  or 
shutdown  benefit  under  a  plan 
constitutes  an  early  retirement  benefit 
or  a  retirement-type  subsidy.  The 
exception  is  contained  in  Q&A-3  of 
9  1.411(d)-4  and  provides  that  the 
defined  benefit  feature  of  a  benefit 
under  a  defined  benefit  plan  and  the 
separate  account  feature  of  a  benefit 
under  a  defined  contribution  plan  are 
protected  under  section  411(d)(6)(A). 
Also,  the  regulations  clarify  that  some 
benefits  may  be  covered  by  more  than 
one  category  of  section  411(d)(6) 


protected  benefits.  Thus,  the  same 
benefit  may  be  a  benefit  described  in 
section  411(d)(6)(A)  and  an  early 
retirement  benefit  or  retirement-type 
subsidy  described  in  section 
411(d)(6)(B){i)). 

The  final  regulations  provide  detailed 
guidance  describing  "optional  forms  of 
benefit."  (The  term  "alternative  forms  of 
benefit",  which  was  used  in  the 
proposed  regulation,  has  been  replaced, 
as  appropriate,  by  the  terms  "optional 
forms  of  benefit"  and  "section  411(d)(6) 
protected  benefit.")  Generally,  each 
separate  benefit  distribution  form  under 
a  plan  is  treated  as  a  separate  optional 
form  of  benefit  protected  under  section 
411(d)(6).  Accordingly,  any  differences 
with  respect  to  the  timing,  payment 
schedule,  medium  of  benefit 
distribution,  and  election  rights  with 
respect  to  such  distributions  are 
generally  treated  as  creating  separate 
optional  forms  of  benefit. 

This  regulation  creates  no  inference 
with  respect  to  whether,  before  an 
employee  has  satisfied  the  applicable 
eligibility  conditions,  a  contingent 
benefit  (e.g.  subsidized  early  retirement 
benefit)  is  or  is  not  taken  into  account 
for  purposes  of  determining  the  Pension 
Benefit  Guarantee  Corporation  variable 
rate  premium  imposed  by  the  Omnibus 
Budget  Reconciliation  Act  of  1987. 

Several  commentators  requested 
clarification  regarding  the  application  of 
section  411(d)(6)  to  certain  plan 
amendments  providing  a  particular 
optional  form  of  benefit,  e.g..  a  single 
sum  distribution  form  for  limited  periods 
of  time.  Q&A-l  of  9  1.411(d)-4  is  revised 
to  address  an  issue  raised  by  such 
amendments  under  section  411(d)(6).  In 
particular.  Q&A-l  notes  that  certain 
patterns  of  such  plan  amendments  may 
result  in  section  411(d)(6)  protected 
benefits. 

In  addition,  in  response  to  several 
conunentators,  new  Q&A8-2  and  3  are 
included  to  provide  guidance  for 
situations  in  which  certain  section 
411(d)(6)  protected  benefits  may  be 
eliminated  outside  the  scope  of  the 
transitional  rule  provided  in  these 
regulations.  Q&A-2  provides  general 
guidance  on  the  eUmination  or  reduction 
of  such  benefits  and  specifically 
addresses  certain  situations,  including 
mergers,  transfers,  benefit  annuitization 
and  similar  situations;  distribution 
options  in  cash  or  employer  stock; 
amendments  to  conform  to  statutory 
requirements;  amendments  to  eliminate 
certain  optional  survivor  payment 
percentages  provided  in  joint  and 
survivor  annuity  distribution  options; 
and  certain  other  amendments 
eliminating  or  reducing  particular 


optional  forms  of  benefit  in  specific 
circumstances.  Q&A-2  also  addresses 
the  effect  of  the  selection  of  a  particular 
optional  form  of  benefit  and  provides  an 
example  of  this  concept  in  the  context  of 
a  terminating  plan  in  paragraph  (a)(2).  It 
is  anticipated  that  similar  concepts  will 
be  applied  in  interpreting  the 
requirements  of  section  401(a)(2).  In 
addition.  Q&A-2  addresses  the  extent  to 
which  employee  stock  ownership  plans 
(ESOPS)  and  non-ESOP  stock  bonus 
plans  are  excepted  fit>m  the  section 
411(d)(6)  prohibitions  against  the 
elimination  or  reduction  of  protected 
benefits.  In  this  context,  to  assure  that 
the  ESOP  exception  cannot  be  used  to 
eliminate  optional  forms  of  benefit  with 
respect  to  non-ESOP  benefits.  Q&A-2 
requires,  in  general,  that  the  benefits  to 
which  this  exception  is  applied  be  held 
in  an  ESOP  for  a  five  year  period  prior 
to  any  amendment  with  respect  to  such 
benefits  pursuant  to  this  exception.  It 
further  provides  that  the  Commissioner 
may  provide  additional  roles  and 
exceptions  with  respect  to  this  ESOP 
continuity  requirement.  The 
Commissioner  may  exercise  this 
authority  only  through  the  publication  of 
revenue  rulings,  notices,  and  other 
documents  of  general  applicability, 
rather  than  on  an  individual  basis. 
Comments  are  soHcited  with  respect  to 
necessary  or  appropriate  rules  and 
exceptions.  In  particular,  comments  are 
solicited  with  respect  to  the 
appropriateness  of  applying  the  rules 
and  exceptions  provided  in  Q&A-18  of 
Notice  88-56  (with  respect  to  the 
continuity  of  investment  requirement  for 
purposes  of  section  72{t)(2)(C))  for 
purposes  of  the  ESOP  continuity 
requirement  for  the  ESOP  exception  in 
9  1.411(d)-6  Q&A-2. 

Q&A-3  provides  guidance  on 
situations  involving  the  transfer  (or  any 
other  transaction  having  a  similar  effect 
such  as  the  amendment  of  a  defined 
benefit  plan  into  a  defined  contribution 
plan)  of  benefits  between  and  among 
defined  benefit  plans  and  defined 
contribution  plans.  This  Q&A  clarifies 
that  the  defined  benefit  feature  of  an 
employee's  benefit  under  a  defined 
benefit  plan  and  the  separate  account 
feature  of  an  employee's  benefit  under  a 
defined  contribution  plan  are  section 
411(dK6)  protected  benefits.  Thus,  such 
features  may  not  be  eliminated  with 
respect  to  benefits  already  accrued. 
However,  the  Q&A  clarifies  that  a  plan 
may  permit  an  employee  to  elect  to  have 
his  benefit  transferred  if  the  plan  is 
permitted  at  such  time  to  make  benefits 
available  for  distribution  to  such 
individual.  Of  course,  in  such  case,  the 
employer  may  not  require  a  transfer,  but 
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must  permit  an  employee  to  reject  the 
transfer  option  and  to  preserve  all  of  his 
section  411(d)(6)  protected  benefits 
accrued  under  the  plan.  This  regulation 
does  not  address  the  transition  rule 
requiremants  of  section  1112  of  TRA  '86 
which  provisions  may  restrict  the 
amount  of  benefits  that  may  be 
transferred  firom  a  plan  that  would  fail 
to  satisfy  the  requirements  of  section 
401(a)(26). 

With  the  publication  of  these 
regulations,  the  suspension  imposed  in 
determination  and  examination  cases 
which  involve  transfers  from  defined 
benefit  plans  to  defined  contribution 
plans  will  be  lifted  to  the  extent  such 
transfers  involve  transactions  addressed 
by  these  regulations  that  do  not  include 
a  transfer  of  excess  assets.  These  cases 
will  be  processed  in  accordance  with 
the  relevant  positions  of  these 
regulations  and  plan  sponsors  will  be 
provided  the  opportunity,  if  applicable, 
to  make  timely  plan  amendments.  No 
inference  is  intended  as  to  the 
implications  of  these  transactions  under 
Title  I  or  IV  of  ERISA.  Plan 
administrators  who  have  a  ruling 
request  in  suspension  due  to  the  study  of 
transfer  issues  but  believe  that  their 
request  should  now  be  released  from 
suspense  should  contact  the  appropriate 
Key  District  Office. 

Both  Q*A-2  and  Q*A-3  include  a 
delegation  of  authority  to  the 
Commissioner  to  permit  the  elimination 
of  certain  optional  forms  of  benefit 
without  the  plan  being  treated  as 
violating  section  411(d)(6).  The 
Commissioner  may  exercise  this 
authority  only  through  the  publication  of 
revenue  rulings,  notices,  and  other 
documents  of  general  applicability, 
rather  than  on  an  individual  basis. 

The  final  regulations  continue  to 
provide  that  a  pension  plan  does  not 
satisfy  the  definitely  determinable 
requirement  of  section  401(a).  including 
section  401(a)(25),  if  any  section 
411(d)(6)  protected  benefit  is 
conditioned  on  employer  discretion. 
(The  term  "discretion"  refers  to  both 
consent  and  other  forms  of  discretion.) 
Of  course,  the  definitely  determinable 
requirement  is  not  limited  to  section 
411(d)(6)  protected  benefits  under 
pension  plans.  The  final  regulations  also 
continue  to  provide  that  section 
411(d)(e}  prohibits  any  qualified  plan, 
including  any  profit-sharing  or  stock 
bonus  plan  that  is  not  subject  to  the 
definitely  determinable  benefit 
requirement,  from  containing  such 
employer  discretion  provisions  with 
respeJt  to  section  411(d)(6)  protected 
benefits.  Not  only  do  such  provisions 
raise  concerns  about  discrimination 


under  section  401(a)(4),  but  these 
provisions  effectively  enable  an 
employer  to  eliminate  or  reduce  a 
section  411(d)(e)  protected  benefit  Of 
course,  a  one-time  increase  in  the 
normal  retirement  benefit,  that  is 
contingent  on  an  event  with 
independent  and  substantial  business 
significance  (for  example,  the  cessation 
of  operations  at  a  particular  facility),  is 
not  treated  as  violative  of  section 
411(d)(6)  merely  because  the  event  is 
within  the  control  of  the  employer. 

The  final  regulations  clarify  diat  a 
qualified  plan  may  condition  the 
availability  of  a  section  411(d)(6) 
protected  benefit  on  satisfaction  of 
objective,  nondiscretionary,  and  clearly 
ascertainable  criteria  specifically  set 
forth  in  the  plan.  For  example,  a  plan 
may  limit  the  availability  of  a  particidar 
section  411(d)(6)  protected  benefit  to 
those  employees  who  meet  objective 
standards,  consistentiy  applied,  with 
respect  to  the  insiuabUity  of  the 
employee  or  the  existence  of  extreme 
financial  need.  The  prohibition  against 
the  exercise  of  employer  discretion  is 
not  violated  where  the  employer 
reasonably  and  consistently  applies 
sudi  objective  and  clearly  ascertainable 
criteria. 

Q&A-6  (formerly  Q&A-5)  of 
§  1.411(d>-4  is  revised  to  state 
affirmatively  that  any  objective  criteria 
imposed  upon  the  availability  of  an 
optional  form  of  benefit  must  not  be 
discriminatory  in  form  or  operation. 

Other  changes  in  style  and 
organization  have  been  made  in  order  to 
improve  clarity  and  resolve  areas  that 
commentators  have  noted  as  being 
ambiguous. 

Plan  Amendments 

Employers  with  plans  that  condition 
the  availability  of  section  411(d)(6) 
protected  benefits  on  employer 
discretion  or  on  a  discriminatory 
condition  must  eliminate  (a)  employer 
discretion  provisions  applicable  to  the 
availability  of  section  411(d)(6) 
protected  benefits,  and  (b)  other 
conditions  that  discriminate 
impermissibly  with  respect  to  optional 
forms  of  benefit.  Alternatively,  prior  to 
the  transitional  period  effective  date 
with  respect  to  such  plan,  and  employer 
may  eliminate  optional  forms  of  benefit 
(including  early  or  late  retirement 
benefits)  and  retirement-type  subsidies 
that  are  subject  to  discretion  provisions 
or  other  conditions  that  discriminate.  In 
addition,  existing  plans  that  contain 
conditions  applicable  to  an  optional 
form  of  benefit  that  may  reasonably  be 
expected  to  discriminate  may  be 
amended  to  eliminate  either  such 
conditions  or  the  optional  form  of 


benefit  subject  to  such  conditions.  For 
purposes  of  these  regulations,  a 
condition  may  reasonably  be  expected 
to  discriminate  if  it  results  in  a 
significant  possibility  that 
discrimination  will  result  in  operation. 
Thus,  this  rule  does  not  require  a 
determination  that  the  condition  does  or 
is  more  likely  than  not  to  result  in 
discrimination.  The  determination  of 
whether  a  condition  may  reasonably  be 
expected  to  discriminate  for  purposes  of 
these  plan  amendment  rules  must  be 
made  on  the  basis  of  the  seventy 
percent  test  of  section  410(b)(1)(A)  or 
the  nondiscriminatory  class^cation  test 
of  section  410(b)(1)(B)  as  such  tests  exist 
prior  to  the  effective  date  of  the 
amendments  made  to  section  410(b)  by 
section  1112(a)  of  TRA  '86.  Thus,  a 
condition  may  not  reasonably  be 
expected  to  (hscriminate  for  purposes  of 
these  rules  merely  because  it  results  in  a 
significant  possibility  that 
discrimination  will  result  because  of  the 
amendments  made  to  section  410(b)  by 
section  1112(a)  of  TRA  '86.  A  condition 
that  may  be  disregarded  in  determining 
the  availability  of  optional  forms  of 
benefit,  sudi  as  a  condition  requiring 
termination  of  employment  or  disability, 
may  not  reasonably  be  expected  to 
discriminate.  Similarly,  conditions 
imposing  age  or  service  requirements 
may  not  reasonably  be  expected  to 
discriminate.  Plans  may  not  be  amended 
to  add  conditions  that  result  in  a 
restriction  of  the  availability  of  an 
optional  form  of  benefit  provided  under 
the  plan  with  respect  to  benefits  accrued 
prior  to  such  amendment. 

In  response  to  comments,  the  final 
regulations  also  provide  that  in  lieu  of 
eliminating  the  particular  optional  form 
of  benefit  or  retirement-type  subsidy, 
the  employer  may  substitute 
nondiscriminatory  objective  criteria 
meeting  the  standards  set  forth  in  Q&A- 
6  of  5  1.411(d)-4  for  employer  discretion 
or  a  discriminatory  condition  to  which 
such  benefit  is  subject 

Effective  Dates  of  This  Regulation 

Many  commentators  requested  that 
the  effective  dates  for  compliance  with 
these  regulations  be  extended  and.  in 
particular,  that  the  time  period  for 
making  any  necessary  amendment  to 
plans  affected  by  these  regulations  be 
amended  to  conform  to  the  dates  for 
making  plan  amendments  required  by 
section  1140  of  TRA  '86.  In  response  to 
these  comments,  the  effective  date 
provisions  of  these  regulations  have 
been  amended  in  four  primary  respects. 

First,  the  effective  dates  for 
compliance  with  these  regulations  have 
been  revised.  The  revised  effective  date 


rules  applicable  to  section  401(a)(4)  are 
set  forth  in  S  1.401(a>-4  Q&A-6  and 
those  applicable  to  section  411(d)(e)  are 
set  forth  in  S  1.411(d)-4  Q&A-9.  With 
respect  to  existing  plans  (as  defined  in 
these  regulations),  the  revised  effective 
dates  include  an  extension  providing 
that  the  applicable  effective  date  is  the 
first  day  of  the  first  plan  year 
commencing  on  or  after  )anuary  1, 1989. 

Second,  the  effective  date  is  extended 
for  new  plans  (as  defined  in  these 
regulations)  that  contain  provisions  with 
respect  to  the  availability  of  benefits 
that  violate  the  requirements  of  these 
regulations,  which  plans  receive  a 
favorable  determination  letter  pursuant 
to  an  application  filed  before  July  11, 
1988.  Such  new  plans  are  treated  as 
existing  plans  in  determining  the 
applicable  effective  date. 

Third,  these  regulations  have  been 
amended  to  provide  that,  subject  to 
certain  conditions,  existing  plans  and 
certain  new  plans  that  are  treated  as 
existing  pans  may  defer  plan 
amendments  until  the  date  for  amending 
plans  to  comply  with  the  requirements 
of  section  410(b)  as  amended  by  TRA  '86 
(in  general  the  first  plan  year 
commencing  on  or  after  January  1, 1989). 
The  availability  of  this  delayed 
amendment  date  is  conditioned  on 
compliance  with  the  following 
requirements:  (1)  selection  by  the  plan 
sponsor  of  one  of  the  amendment 
alternatives  permitted  under  the 
transitional  rules  set  forth  in  these 
regulations  by  no  later  than  the  effective 
date  for  the  plan  as  set  forth  in  these 
regulations;  (2)  operational  compliance 
with  such  selected  amendment 
alternatives  commencing  as  of  such 
effective  date;  and  (3)  amendment  by 
the  delayed  amendment  date  that,  when 
made,  is  both  consistent  with  the 
selected  amendment  as  evidenced  by 
plan  practice  and  retroactive  to  the  date 
by  which  the  plan  is  required  to  comply 
with  these  regulations  in  operation. 

The  provisions  of  Notice  87-57. 1987- 
35  I.R.B.  10.  with  respect  to  the 
application  of  the  section  1140  effective 
date  for  TRA  '86  amendments  to  certain 
terminated  plans  are  applicable  to  plans 
otherwise  eligible  for  a  deferred 
effective  date  for  amendments  under 
these  sections.  Thus,  a  plan  terminating 
on  or  after  the  first  day  of  the  first  plan 
year  beginning  after  December  31, 1988, 
which  plan  is  an  existing  plan  or  a  new 
plan  treated  as  an  existing  plan,  and 
which  plan  is  eligible  to  defer 
amendments  required  by  this  regulation 
to  the  date  for  making  amendments 
required  by  TRA  '86.  must  be  amended 


no  later  than  plan  termination  to  comply 
with  the  provisions  of  these  sections. 
However,  such  a  plan  is  not  required  to 
be  amended  to  comply  with  the 
provisions  of  these  sections  in  the  event 
that  termination  occurs  on  or  before  the 
first  day  of  the  1989  plan  year. 

Finally,  the  effective  dates  have  been 
extended  for  certain  plans  that  are 
adoptions  of  master  and  prototype 
plans. 
ride  I  of  ERISA 

The  regulations  under  section  411  are 
also  applicable  to  provisions  of  Title  I. 
Thus,  these  requirements  also  apply  to 
employee  plans  subject  to  Titie  I  of 
ERISA.  Under  section  101  of 
Reorganization  Plan  No.  4  of  1978  [43  FR 
47713],  the  Secretary  of  the  Treasury  has 
jurisdiction  over  the  subject  matter 
addressed  in  these  regulations. 
Therefore,  under  section  104  of  the 
Reorganization  Plan,  these  regulations 
apply  when  the  Secretary  of  Labor 
exercises  authority  under  Title  I  of 
ERISA. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  is  not 
a  major  rule  as  defined  in  Executive 
Order  12291.  Therefore,  a  Regulatory 
Impact  Analysis  is  not  required. 
Although  a  notice  of  proposed 
rulemaking  was  issued,  the  Internal 
Revenue  Service  concluded  that  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  533  did  not 
apply  because  the  rules  provided  herein 
are  interpretative.  Accordingly,  these 
final  regulations  do  not  constitute 
regulation's  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6). 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Nancy  J.  Marks  of  the 
Employee  Plans  and  Exempt 
Organizations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style. 
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List  of  Subjects  in  28  CFR  1.401-1- 
1.425-1 

Income  taxes.  Employee  benefit  plans. 
Pensions.  Stock  options,  Individual 
retirement  accounts.  Employee  stock 
ownership  plans. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 
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PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
Part  1  is  amended  by  adding  the 
following  citation: 

Aulhority:  26  U.S.C.  7805.  *  *  'Section 
1.411(dH  also  issued  under  26  U.S.C 
411(d)(6). 

Par.  2.  A  new  {  1.401(a)-4  is  added 
immediately  after  S  1.401(a)-2  to  read  as 
follows: 

§1.401(a)-4    Optional  tonnt  of  banaflt 

Q-1:  How  does  section  401(a)(4)  apply 
to  optional  forms  of  benefits? 

A-1:  (a)  In  general. — (1)  Scope.  The 
nondiscrimination  requirements  of 
section  401(a)(4]  apply  to  the  amount  of 
contributions  or  benefits,  optional  forms 
of  benefit,  and  other  benefits,  rights  and 
features  (e.g.,  actuarial  assumptions, 
methods  of  benefit  calculation,  loans, 
social  security  supplements,  and 
disability  beneHts)  under  a  plan.  This 
section  addresses  the  application  of 
section  401(a](4]  only  to  optional  forms 
of  benefit  under  a  plan.  Generally,  the 
determination  of  whether  an  optional 
form  is  nondiscriminatory  under  section 
401(a)(4)  is  made  by  reference  to  the 
availability  of  such  optional  form,  and 
not  by  reference  to  the  utilization  or 
actual  receipt  of  such  optional  form.  See 
Q&A-2  of  this  section.  Even  though  an 
optional  form  of  benefit  under  a  plan 
may  be  nondiscriminatory  under  section 
401(a)(4)  and  this  §  1.401(a)-4  because 
the  availability  of  such  optional  form 
does  not  impermissibly  favor  employees 
in  the  highly  compensated  group,  such 
plan  may  fail  to  satisfy  section  401(a)(4] 
with  respect  to  the  amount  of 
contributions  or  benefits  or  with  respect 
to  other  benefits,  rights  and  features  if, 
for  example,  the  method  of  calculation 
or  the  amount  or  value  of  benefits 
payable  under  such  optional  form 
impermissibly  favors  the  highly 
compensated  group.  See  S  1.411(d)-4, 
Q&A-l  for  the  defmition  of  "optional 
form  of  benefit." 

(2)  Nondiscrimination  requirements. 
Each  optional  form  of  beneht  provided 
under  a  plan  is  subject  to  the 
nondiscrimination  requirement  of 
section  401(a)(4)  and  thus  the 
availability  of  each  optional  form  of 
benefit  must  not  discriminate  in  favor  of 
the  employees  described  in  section 
401(a)(4)  in  whose  favor  discrimination 
is  prohibited  (the  "highly  compensated 
group").  See  paragraph  (b)  of  this  Q&A- 
1  for  a  description  of  the  employees 
included  in  such  group.  This  is  true 
without  regard  to  whether  a  particular 
optional  form  of  benefit  is  the  actuarial 
equivalent  of  any  other  optional  form  of 


benefit  under  the  plan.  Thus,  for 
example,  a  plan  may  not  condition,  or 
otherwise  limit,  the  availability  of  a 
single  sum  distribution  of  an  employee's 
benefit  in  a  manner  that  impermissibly 
favors  the  highly  compensated  group. 

(b)  Highly  compensated  group.  For 
plan  years  commencing  prior  to  the 
applicable  effective  date  for  the 
amendment  made  to  section  401(a)(4)  by 
section  1114  of  the  Tax  Reform  Act  of 
1986  (TRA  '86),  the  highly  compensated 
group  consists  of  those  employees  who 
are  officers,  shareholders,  or  highly 
compensated.  For  plan  years  beginning 
on  or  after  the  applicable  effective  date 
of  the  amendments  to  section  401(a)(4) 
made  by  TRA  '86,  the  highly 
compensated  group  consists  of  those 
employees  who  are  highly  compensated 
within  the  meaning  of  section  414(q). 
The  amendment  to  section  401(a)(4) 
made  by  section  1114  of  TRA  '86  is 
generally  effective  for  plan  years 
commencing  after  December  31, 1988. 
See  section  1114(a)  of  TRA  '86. 

Q-2:  How  is  it  determined  whether  an 
optional  form  of  benefit  satisfies  the 
nondiscrimination  requirements  of 
section  401(a)(4)? 

A-2:  (a)  Nondiscrimination 
requirement — (1)  In  general.  An 
optional  form  of  benefit  under  a  plan  is 
nondiscriminatory  under  section 
401(a)(4)  only  if  the  requirements  of 
paragraphs  (a)(2)  and  (a)(3)  of  this 
Q&A-2  are  satisfied  with  respect  to  such 
optional  form.  The  determination  of 
whether  an  optional  form  of  benefit 
satisfies  these  requirements  is  made  by 
reference  to  the  availability  of  the 
optional  form,  and  not  by  reference  to 
the  utilization  or  actual  receipt  of  such 
optional  form.  Thus,  an  optional  form  of 
benefit  that  satisfies  the  requirements  of 
paragraphs  (a)(2)  and  (a)(3)  of  this 
Q&A-2  is  nondiscriminatory  under 
section  401(a)(2)  even  though  the  highly 
compensated  group  disproportionately 
utilizes  such  optional  form.  However, 
the  composition  of  the  group  of 
employees  who  actually  receive  benefits 
in  an  optional  form  may  be  relevant  in 
determining  whether  such  optional  form 
satisfies  the  requirement  of  paragraph 
(a)(3)  of  this  Q&A-2  with  respect  to 
effective  availability. 

(2)  Current  availability — (i)  Plan 
years  prior  to  TRA  '86  effective  date. 
Except  as  provided  in  paragraph 
(a)(2)(iii)  of  this  Q&A-2,  for  plan  years 
prior  to  the  effective  date  of  the 
amendments  made  to  section  401(b)  by 
section  1112(a)  of  TRA  '86,  the 
requirement  of  this  paragraph  (a)(2)  is 
satisfied  only  if  the  group  of  employees 
to  whom  the  optional  form  is  currently 
available  satisfies  either  the  seventy 
percent  test  of  section  410(b)(1)(A)  or 


the  nondiscriminatory  classification  test 
of  section  410(b)(1)(B). 

(ii)  Plan  years  commencing  on  or  after 
TRA  '86  effective  </ate— (A)  In  general. 
Except  as  provided  in  paragraph 
(a)(2)(iii)  of  this  Q&A-2,  for  plan  years 
commencing  on  or  after  the  effective 
date  for  the  amendments  made  to 
section  410(b)  by  section  1112(a)  of  TRA 
'86,  the  requirement  of  this  paragraph 
(a)(2)  is  satisfied  only  if  the  group  of 
employees  to  whom  the  optional  form  is 
currently  available  satisfies  either  the 
percentage  test  set  forth  in  section 
410(b)(1)(A),  the  ratio  test  set  forth  in 
section  410(b)(1)(B),  or  the 
nondiscriminatory  classification  test  set 
forth  in  section  410(b)(2)(A)(i)  (and,  in 
such  case,  the  average  benefit 
percentage  test  in  section  410(b)(2)(A)(ii) 
is  satisfied  with  respect  to  the 
employer). 

(B)  Example.  In  1990,  employer  X  maintains 
a  defined  benefit  plan  and  a  profit-sharing 
plan  that  is  a  qualified  cash  or  deferred 
arrangement  under  section  401(k).  Botli  plans 
satisfy  the  percentage  test  in  section 
410(b)(1)(A)  with  respect  to  coverage.  The 
defined  t>eneHt  plan  provides  for  a  single  sum 
distribution  available  only  to  employees  in 
the  headquarters  ofHce.  This  group  of 
employees  fails  the  percentage  and  ratio  tests 
of  section  410(b),  but  satisfies  the 
nondiscriminatory  classiHcation  test  set  forth 
in  section  410(b)(2)(A)(i).  However,  the 
employer  does  not  satisfy  the  average  benefit 
percentage  test  in  section  401(b)(2)(A)(ii). 
Therefore,  the  current  availability  of  the 
optional  form  of  benefit  does  not  satisfy  the 
requirement  of  this  paragraph  (a)(2). 

(iii)  Special  rule  for  certain 
governmental  or  church  plans.  Plans 
described  in  section  410(c)  will  be 
treated  as  satisfying  the  current 
availability  test  of  this  paragraph  (a)(2) 
if  the  group  of  employees  with  respect  to 
whom  the  optional  form  is  currently 
available  satisfies  the  requirements  of 
section  401(a)(3)  as  in  effect  on 
September  1, 1974. 

(iv)  Effective  data  for  TRA  '86 
amendments  to  section  410(b).  The 
amendments  to  section  410(b)  made  by 
section  1112(a)  of  TRA  '86  are  generally 
effective  for  plan  years  commencing 
after  December  31, 1988.  See  section 
1112(e)(1)  of  TRA '86. 

(v)  Elimination  of  optional  forms — (A) 
In  general.  Notwithstanding  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  of  this  Q&A-2,  in 
the  case  of  an  optional  form  of  benefit 
that  has  been  eliminated  under  a  plan 
with  respect  to  specified  employees  for 
benefits  accrued  after  the  later  of  the 
eliminating  amendment's  adoption  date 
or  effective  date,  the  determination  of 
whether  such  optional  form  satisfies  this 
paragraph  (a)(2)  with  respect  to  such 
employees  is  to  be  made  immediately 


prior  to  the  elimination.  Accordingly,  if, 
as  of  the  later  of  the  adoption  date  or 
effective  date  of  an  am«idment 
eliminatiiig  an  optional  form  with 
respect  to  future  benefit  accruals,  the 
ciurent  availability  of  such  optional 
form  immediately  prior  to  such 
amendment  satisfies  this  paragraph 
(a)(2),  then  the  optional  form  will  be 
treated  as  satisfying  this  paragraph 
(a)(2)  for  all  subsequent  years. 

(B)  Example.  A  profit-sharing  plan  tliat 
provides  for  a  single  sum  distribution 
available  to  all  employees  on  teimination  of 
employment  is  amended  January  1, 1990,  to 
eliminate  such  single  sum  optional  form  of 
benefit  with  respect  to  l>enefits  accrued  after 
January  1, 1991.  As  of  January  1. 1991.  the 
single  sum  optional  form  of  benefit  is 
available  to  a  group  of  employees  that 
satisfies  the  percentage  test  of  section 
410(b)(1)(A).  As  of  January  1. 1995,  all 
nonhighly  compensated  employees  who  were 
entitled  to  the  single  sum  optional  form  of 
benefit  have  terminated  from  employment 
with  the  employer  and  taken  a  distribution  of 
their  beneHts.  The  only  remaining  employees 
who  have  a  right  to  take  a  portion  of  their 
benefits  in  the  form  of  a  single  sum 
distribution  on  termination  of  employment 
are  highly  compensated  employees.  Because 
the  availability  of  the  single  sum  optional 
form  of  benefit  satisfied  the  current 
availability  test  as  of  January  1. 1991.  the 
availabiUty  of  such  optional  form  of  benefit  is 
deemed  to  continue  to  satisfy  the  current 
availability  test  of  this  paragraph  (a)(2}. 

(3)  Effective  availability — (i)  In 
general.  The  requirement  of  this 
paragraph  (a)(3)  is  satisfied  only  if, 
based  on  the  facts  and  circumstances, 
the  group  of  employees  to  whom  the 
optional  form  is  effectively  available 
does  not  substantially  favor  the  highly 
compensated  group.  This  is  the  case 
even  if  the  optional  form  is,  or  has  been, 
currendy  available  to  a  group  of 
employees  that  satisfies  the  applicable 
requirements  in  paragraph  (a)(2)  (i)  or 
(ii)  of  this  Q&A-2. 

(ii)  Examples.  The  provisions  of 
paragraph  (a)(3)(i)  of  this  Q&A-2  can  be 
illustrated  by  the  following  examples: 

Example  1.  Employer  X  maintains  a 
defined  benefit  plan  that  covers  both  of  the  2 
highly  compensated  employees  of  the 
employer  and  8  of  the  twelve  nonhighly 
compensated  employees  of  the  employer. 
Plan  X  provides  for  a  normal  retirement 
benefit  payable  as  an  annuity  and  based  on  a 
normal  retirement  age  of  05,  and  an  early 
retirement  tienefit  payable  upon  termination 
in  the  fonn  of  an  annuity  to  employees  who 
terminate  from  service  with  the  employer  on 
or  after  age  55  with  30  or  more  years  of 
service.  Each  of  the  2  employees  of  employer 
X  who  are  in  the  highly  compensated  group 
currently  meet  the  age  and  service 
requirement,  or  will  have  30  years  of  service 
by  the  time  they  reach  age  55.  All  but  2  of  the 
8  nonhighly  compensated  employees  of 
employer  X  who  are  covered  by  the  plan 


were  hired  on  or  after  age  35  and  thus,  cannot 
qualify  for  the  early  retirement  benefit 
provision.  Even  tliough  the  grotxp  of 
employees  to  whom  the  early  retirement 
benefit  is  currently  available  does  not 
impermissibly  favor  the  highly  compensated 
group  by  reason  of  disregarding  age  and 
service,  these  facts  and  circumstances 
indicate  that  the  effective  availability  of  the 
early  retirement  benefit  in  plan  X 
substantially  favors  the  hi^ly  compensated 
group. 

Example  Z  Assume  the  same  facts  as  in 
Example  1  except  that  the  early  retirement 
benefit  is  added  by  a  plan  amendment  first 
adopted,  announced  and  effective  December 
1, 1991,  and  is  available  only  to  employees 
who  terminate  from  employment  with  the 
employer  prior  to  December  15, 1991.  Purther 
assume  that  all  employees  were  hired  prior  to 
attaining  age  25,  and  that  the  group  of 
employees  who  have,  or  will  have  attained 
age  55  with  30  years  of  service,  by  December 
15, 1991,  satisfies  the  ratio  test  of  section 
410(b)(1)(B).  Finally,  assume  diat  the  only 
employees  who  terminate  fivm  employment 
with  the  employer  during  the  two  week 
period  in  which  the  early  retirement  benefit  is 
available  are  employees  in  the  highly 
compensated  group.  These  facts  and 
circumstances  indicate  that  the  effective 
availability  of  the  early  retirement  benefit 
substantially  favors  the  highly  compensated 
group.  This  is  the  case  even  though  the 
limitation  of  the  eariy  retirement  benefit  to  a 
specified  period  satisfies  section  411(d)(6). 

Example  3.  Employer  Y  amends  plan  Y  on 
June  30, 1990.  to  provide  for  a  single  sum 
distribution  for  employees  who  terminate 
from  employment  with  the  employer  after 
June  30, 199a  and  prior  to  January  1. 1991. 
The  availability  of  this  single  sum 
distribution  is  conditioned  on  the  employee 
having  a  particular  disability  at  the  time  of 
termination  of  emplojTnent.  The  only 
employee  of  the  employer  who  meets  this 
disability  requirement  at  the  time  of  the 
amendment  and  thereafter  through  December 
31, 1990.  is  a  highly  compensated  employee. 
Generally,  a  disability  condition  with  respect 
to  the  availability  of  a  single  sum  distribution 
may  be  disregarded  in  determining  whether 
the  current  availability  of  such  optional  form 
of  benefit  is  discriminatory.  Ho*vever,  these 
facts  and  circumstances  indicate  that  the 
effective  availability  of  the  optional  form  of 
benefit  substantially  favors  the  highly 
compensated  group. 

Example  4.  Employer  Z  maintains  a  money 
purchase  pension  plan  that  covers  all 
employees  of  the  employer.  The  plan 
provides  for  distribution  in  the  form  of  a  joint 
and  survivor  annuity,  a  life  annuity,  or  equal 
installments  over  10  years.  During  the  1992 
calendar  year  the  employer  winds  up  his 
business.  In  December  of  1992,  only  two 
employees  remain  in  the  employment  of  the 
employer,  both  of  whom  are  highly 
compensated.  Employer  Z  then  amends  the 
plan  to  provide  for  a  single  sum  distribution 
to  employees  who  terminate  from 
employment  on  or  after  the  date  of  the 
amendment.  Both  highly  compensated 
employees  terminate  from  employment  on 
December  31, 1992,  taking  a  single  sum 
distribution  of  their  benefits.  These  facts  and 


circumstances  indicate  that  the  effective 
availability  of  the  single  sum  optional  form  of 
benefit  substantially  favors  the  highly 
compensated  grcwp. 

(b)  Application  of  tests— [1]  Current 
availability — (i)  In  general  Except  as 
otherwise  provided  in  this  paragraph 
(b),  in  determining  whether  an  optional 
form  of  benefit  that  is  subject  to 
specified  eUgibility  conditions  is 
currently  available  to  an  employee  for 
purposes  of  paragraph  (a)  of  this  Q&A-2, 
the  determination  of  current  availability 
generally  is  to  be  based  on  the  current 
facts  and  circumstances  with  respect  to 
the  employee  (e.g.,  the  employee's 
ciurent  compensation  or  the  employee's 
current  net  worth).  Thus,  for  example, 
the  fact  that  an  employee  may,  in  the 
future,  satisfy  an  eligibility  condition 
generally  does  not  cause  an  optional 
form  of  benefit  to  be  treated  as  currently 
available  to  such  employee. 

(ii)  Exceptions  for  age,  service, 
employment  termination  and  certain 
other  conditions — (A)  Age  and  service 
conditions.  For  purposes  of  applying 
paragraph  (a)(2)  of  this  Q&A-2,  except 
as  provided  in  paragraph  (b)(l)(ii)(B)  of 
this  Q&A-2,  an  age  condition,  a  service 
condition,  or  both  are  to  be  disregarded. 
For  example,  an  employer  that 
maintains  a  plan  that  provides  for  an 
early  retirement  benefit  payable  as  an 
annuity  for  employees  in  division  A, 
subject  to  a  requirement  that  the 
employee  has  attained  his  or  her  55th 
birthday  and  has  at  least  twenty  years 
of  service  with  the  employer,  is  to 
disregard  the  age  and  service  conditions 
in  determining  the  group  of  employees  to 
whom  the  early  retirement  annuity 
benefit  is  currently  available.  Thus,  the 
early  retirement  annuity  benefit  is 
treated  as  currently  available  to  all 
employees  of  division  A,  without  regard 
to  tfieir  ages  or  years  of  service  and 
without  regard  to  whether  they  could 
potentially  meet  the  age  and  service 
conditions  prior  to  attaining  the  plan's 
normal  retirement  age. 

(B)  Exception  for  certain  age  and 
service  conditions.  Age  and  service 
conditions  that  must  be  satisfied  within 
a  specified  period  of  time  may  not  be 
disregarded  pursuant  to  paragraph 
(b)(l)(ii)(A)  of  this  Q&A-2.  However,  in 
determining  the  current  availability  of 
an  optional  form  of  benefit  subject  to 
such  an  age  condition,  service  condition, 
or  both,  an  employer  may  project  the 
age  and  service  of  employees  to  the  last 
date  on  which  the  optional  form  of 
benefit  subject  to  the  age  condition  or 
service  condition  (or  both)  is  available 
under  the  plan.  An  employer's  ability  to 
protect  age  and  service  to  the  last  date 
on  which  the  optional  form  of  benefit  is 


26056 Federal  Register  /  Vol.  53.  No.  132  /  Monday.  July  11.  1988  /  Rules  and  Regulations 


available  under  the  plan  is  not  cut  off  by 
a  plan  termination  occurring  prior  to 
that  date.  Thus,  for  example,  assume 
that  an  employer  maintaining  a  plan 
that  permits  employees  terminating  from 
employment  on  or  after  age  55  between 
June  1. 1991  to  May  31. 1992.  to  elect  a 
single  sum  distribution,  decides  to 
terminate  the  plan  on  December  31, 
1991.  In  determining  the  group  of 
employees  to  whom  the  single  sum 
optional  form  of  benefit  is  currently 
available,  this  employer  may  project 
employees'  ages  through  May  31, 1992. 

(C)  Certain  other  conditions 
disregarded.  Conditions  on  the 
availability  of  optional  forms  of  benefit 
requiring  termination  of  employment, 
death,  satisfaction  of  a  specified  health 
condition  (or  failure  to  meet  such 
condition],  disability,  hardship,  marital 
status,  default  on  a  plan  loan  secured  by 
a  participant's  account  balance,  or 
execution  of  a  covenant  not  to  compete 
may  be  disregarded  in  determining  the 
group  of  employees  to  whom  an  optional 
form  of  benefit  is  currently  available. 

(2)  Employees  taken  into  account.  For 
purposes  of  applying  paragraph  (a)  of 
this  Q&A-2,  the  tests  are  to  be  applied 
on  the  basis  of  the  employer's 
nonexcludable  employees  (whether  or 
not  they  are  participants  in  the  plan)  in 
the  same  manner  as  such  tests  would  be 
applied  in  determining  whether  the  plan 
providing  the  optional  form  of  benefit 
satisfies  the  tests  under  section  410(b). 

(3)  Definition  of  "plan".  For  purposes 
of  applying  paragraph  (a)  of  this  Q&A-2. 
the  term  "plan"  has  the  meaning  that 
such  term  has  for  purposes  of 
determining  whether  the  amoimt  of 
contributions  or  benefits  and  whether 
other  benefits,  rights,  and  features  are 
nondiscriminatory  under  section 
401(a)(4). 

(4)  Restructuring  optional  forms  of 
benefit — (i)  In  general.  For  purposes  of 
applying  paragraph  (a)  of  this  Q&A-2. 
the  availability  of  two  or  more  optional 
forms  of  benefit  under  a  plan  may  be 
tested  by  restructuring  such  benefits 
into  two  or  more  restructured  optional 
forms  of  benefit  and  testing  the 
availability  of  such  restructured  optional 
forms  of  benefit.  If  two  or  more  optional 
forms  of  benefit  under  a  plan  contain 
both  common  and  distinct  components, 
such  optional  forms  of  benefit  may  be 
restructured  as  a  single  optional  form  of 
benefit  comprising  the  common 
component,  and  one  or  more  optional 
forms  of  benefit  comprising  each  distinct 
component.  Components  of  optional 
forms  of  benefit  may  be  treated  as 
common  only  if  they  are  identical  with 
respect  to  all  characteristics  taken  into 
account  under  Q&A-l(b)  of  9  1.411(d)-4. 
The  availability  of  each  restructured 


optional  form  of  benefit  must  satisfy  the 
applicable  nondiscrimination 
requirements  of  paragraph  (a)  of  this 
Q&A-2. 

(ii)  Example.  A  pront-sharing  plan  covering 
all  the  employees  of  an  employer  provides  a 
single  sum  distribution  option  upon 
termination  from  employment  for  all 
employees  earning  less  than  $50,000  and  a 
single  sum  distribution  option  upon 
termination  from  employment  after  the 
attainment  of  age  55  for  all  employees 
earning  $50,000  or  more.  These  distribution 
options  are  identical  in  all  other  respects.  For 
purposes  of  applying  section  401(a)(4),  such 
optional  forms  of  benefit  may  be  restructured 
into  two  different  optional  forms  of  benefit: 
(A)  a  single  sum  distribution  option  upon 
termination  from  employment  after  the 
attainment  of  age  55  for  all  employees  (i.e., 
the  common  component),  and  (B)  a  single 
sum  distribution  option  upon  termination 
from  employment  before  the  attainment  of 
age  55  for  all  employees  earning  less  than 
$50,000.  The  availability  of  each  of  these 
restructured  optional  forms  of  benefit  must 
satisfy  section  401(a)(4). 

(c)  Commissioner  may  provide 
additional  tests.  The  Commissioner  may 
provide  such  additional  factors,  tests, 
and  safe  harbors  as  are  necessary  or 
appropriate  for  purposes  of  determining 
whether  the  availability  of  an  optional 
form  of  benefit  is  discriminatory  under 
section  401(a)(4).  In  addition,  the 
Commissioner  may  provide  that 
additional  eligibility  conditions  not 
related  directly  or  indirectly  to 
compensation  or  wealth  may  be 
disregarded  under  paragraph 
(b](l)(ii)(C)  of  this  Q&A-2  in 
determining  the  current  availability  of 
an  optional  form  of  benefit.  The 
Commissioner  may  provide  such 
additional  guidance  only  through  the 
publication  of  revenue  rulings,  notices  or 
other  documents  of  general 
applicability. 

Q-3:  May  a  plan  condition  the 
availability  of  an  optional  form  of 
benefit  on  empldyer  discretion? 

A-3:  No.  Even  if  the  availability  of  an 
optional  form  of  benefit  that  is 
conditioned  on  employer  discretion 
satisfies  the  nondiscrimination 
requirements  of  section  401(a)(4),  the 
plan  providing  the  optional  form  of 
benefit  will  fail  to  satisfy  certain  other 
requirements  of  section  401(a), 
including,  in  applicable  circumstances, 
the  definitely  determinable  requirement 
of  section  401(a)  and  the  requirements  of 
section  401(a)(25)  and  section  411(d)(6). 
See  S  1.411(d)-4. 

Q-4:  Will  a  plan  provision  violate 
section  401(a)(4)  merely  because  it 
requires  that  an  employee  who 
terminates  from  service  with  the 
employer  receive  a  single  sum 
distribution  in  the  event  that  the  present 


value  of  the  employee's  benefit  is  not 
more  than  $3,500,  as  permitted  by 
sections  411(a)(ll)  and  417(e)? 

A-4:  No.  A  plan  will  not  be  treated  as 
discriminatory  under  section  401(a)(4) 
merely  because  the  plan  mandates  a 
single  sum  distribution  when  the  present 
value  of  an  employee's  benefit  is  not 
more  than  $3,500,  as  permitted  by 
sections  411(a)(ll)  and  417(e].  This  is  an 
exception  to  the  general  principles  of 
this  section.  (No  similar  provision  exists 
excepting  such  single  sum  distributions 
from  the  limits  on  employer  discretion 
under  section  411(d)(6).  See  S  1.411(d)-4 
Q&A-4.) 

Q-5:  if  the  availabilify  of  an  optional 
form  of  benefit  discriminates,  or  may 
reasonably  be  expected  to  discriminate, 
in  favor  of  the  highly  compensated 
group,  what  acceptable  alternatives 
exist  for  amending  the  plan  without 
violating  section  411(d)(6)? 

A-5:  (a)  Transitional  rules — (1)//? 
general,  "the  following  rules  apply  for 
purposes  of  making  necessary 
amendments  to  existing  plans  (as 
defined  in  Q&A-O  of  this  section)  under 
which  the  availability  of  an  optional 
form  of  benefit  violates  the 
nondiscrimination  requirements  of 
section  401(a)(4)  or  may  reasonably  be 
expected  to  violate  such  requirements. 
These  transitional  rules  are  provided 
under  the  authority  of  section  411(d)(6). 
which  allows  the  ehmination  of  certain 
optional  forms  of  benefit  if  permitted  by 
regulations,  and  section  7805(b). 

(2)  Nondiscrimination — (i)  In  general. 
The  determination  of  whether  the 
availability  of  an  optional  form  of 
benefit  violates  section  401(a)(4)  is  to  be 
made  in  accordance  with  Q&A-2  of  this 
section.  In  addition,  the  availabilify  of  a 
particular  optional  form  of  benefit  may 
reasonably  be  expected  to  violate  the 
nondiscrimination  requirements  of 
section  401(a)(4)  if.  under  the  applicable 
facts  and  circumstances,  there  is  a 
significant  possibility  that  the  current 
availabilify  of  such  optional  form  of 
benefit  wiU  impermissibly  favor  the 
highly  compensated  group.  This 
determination  must  be  made  on  the 
basis  of  the  sevenfy  percent  test  of 
section  410(b)(1)(A)  or  the 
nondiscriminatory  classification  test  of 
section  410(b)(1)(B)  as  such  tests  existed 
prior  to  the  effective  date  of  the 
amendments  made  to  section  410(b)  by 
section  1112(a)  of  TRA  '86.  Thus,  a 
condition  may  not  reasonably  be 
expected  to  discriminate  for  purposes  of 
these  rules  merely  because  it  results  in  a 
significant  possibilify  that 
discrimination  will  result  because  of  the 
amendments  made  to  section  410(b)  by 
section  1112(a)  uf  TRA  '86.  In  addition, 
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the  availability  of  an  optional  form  of 
benefit  may  not  reasonably  be  expected 
to  discriminate  merely  because  of  an 
age  or  service  condition  that  may  be 
disregarded  in  determining  the  current 
availability  of  such  optional  form  of 
benefit  under  paragraph  (b)(l)(ii)(A)  of 
Q&A-2  of  this  section.  Similarly,  the 
availability  of  an  optional  form  of 
benefit  may  not  reasonably  be  expected 
to  discriminate  merely  because  of  an 
age  or  service  condition  that,  after 
permitted  projection,  does  not  cause 
such  optional  form  to  fail  to  satisfy  the 
requireme.nt  of  this  paragraph  (a)(2). 

(ii)  Examples.  The  provisions  of 
paragraph  (a)(2)(i)  of  this  Q&A-5  can  be 
illustrated  by  the  following  examples: 

Example  (1).  A  plan  provides  that  a  single 
sum  distribution  option  is  available  only  to 
(A)  employees  earning  $50,000  or  more  in  the 
final  year  of  employment.  (B)  employees  who 
furnish  evidence  that  they  have  a  net  worth 
above  a  certain  specified  amount,  and  (C) 
employees  who  present  a  letter  from  an 
accountant  or  attorney  declaring  that  it  is  in 
the  employee's  best  interest  to  receive  a 
single  sum  distribution.  Whether  the 
availability  of  such  optional  form  of  benefit 
discriminates  depends  on  whether  it  meets 
the  requirements  of  Q&A-2  of  this  5  1.401(a)- 
4.  However,  each  of  the  specified  condition.s 
hmiting  the  availability  of  the  optional  form 
of  benefit  may  reasonably  be  expected  to 
discriminate  in  favor  of  the  highly 
compensated  group  in  operation  because  of 
the  likelihood  of  a  significant  positive 
correlation  between  the  ability  to  meet  any  of 
the  specified  conditions  and  membership  in 
the  highly  compensated  group. 

Example  (2).  A  plan  limits  the  availability 
of  a  single  sum  distribution  option  to 
employees  employed  in  one  particular 
division  of  the  employer's  company.  All  the 
employees  of  the  company  are  participants  in 
the  plan.  During  the  198B  plan  year,  the 
division  employs  individuals  who  represent  a 
nondiscriminatory  classification  of  that 
company's  employees  (under  section 
410(b)(1)(B)  prior  to  the  effective  date  of  the 
amendments  made  to  section  410(b)  by 
section  1112(a)  of  TRA  '66)  and  is  unlikely  to 
cease  employing  such  a  nondiscriminatory 
classification  in  the  future.  The  availability  of 
a  single  sum  distribution  under  this  plan  does 
not  result  in  discrimination  during  the  19fi8 
plan  year  and  may  not  reasonably  be 
expected  to  do  so. 

(b)  Transitional  alternatives.  If  the 
availability  of  an  optional  form  of 
benefit  under  an  existing  plan  is 
discriminatory  under  section  401(a)(4). 
the  plan  must  be  amended  either  to 
eliminate  the  optional  form  of  benefit  or 
to  make  the  availability  of  the  optional 
form  of  benefit  nondiscriminatory.  For 
example,  the  availabilify  of  an  optional 
form  of  benefit  may  be  made 
nondiscriminatory  by  making  such 
benefit  available  to  sufficient  additional 
employees  who  are  not  in  the  highly 
compensated  group  or  by  imposing 


nondiscriminatory  objective  criteria  on 
its  availabilify  such  that  the  group  of 
employees  to  whom  the  benefit  is 
available  is  nondiscriminatory.  See 
Q&A-6  of  §  1.411(d)-4  for  requirements 
with  respect  to  such  objective  criteria. 
If.  under  an  exisitng  plan,  the 
availability  of  an  optional  form  of 
benefit  may  reasonably  be  expected  to 
discriminate,  the  plan  may  be  amended 
in  the  same  manner  permitted  where  the 
availabilify  of  an  optional  form  of 
benefit  is  discriminatory.  See  paragraph 
(d)  of  this  Q&A-5  for  rules  limiting  the 
period  during  which  the  availability  of 
optional  forms  of  benefit  may  be 
eliminated  or  reduced  under  this 
paragraph. 

(c)  Compliance  and  amendment  date 
provisions — (1)  Operational  compliance 
requirement.  On  or  before  the 
applicable  effective  date  for  the  plan 
(see  Q&A-6  of  this  section),  the  plan 
sponsor  must  select  one  of  the 
alternatives  permitted  under  paragraph 
(b)  of  this  Q&A-5  with  respect  to  each 
affected  optional  form  of  benefit  and  the 
p]an  must  be  operated  in  accordance 
with  this  selection.  This  is  an 
operational  requirement  and  does  not 
require  a  plan  amendment  prior  to  the 
period  set  forth  in  paragraph  (c)(2)  of 
this  Q&A-5.  There  is  no  special 
reporting  requirement  under  the  Code  or 
this  section  with  respect  to  this 
selection. 

(2)  Deferred  amendment  date.  If 
paragraph  (c)(1)  of  this  Q&A-5  is 
satisfied,  a  plan  amendment  conforming 
the  plan  to  the  particular  alternative 
selected  under  paragraph  (b)  of  this 
Q&A-5  must  be  adopted  within  the  time 
period  permitted  for  amending  plans  in 
order  to  meet  the  requirements  of 
section  410(b)  as  amended  by  TRA  '86. 
Such  conforming  amendment  must  be 
consistent  with  the  sponsor's  selection 
as  refiected  by  plan  practice  during  the 
period  from  the  effective  date  to  the 
date  the  amendment  is  adopted.  Thus, 
for  example,  if  an  existing  calendar  year 
noncollectively  bargained  defined 
benefit  plan  has  a  single  sum 
distribution  form  subject  to  a 
discriminatory  condition,  that  was 
available  as  of  January  30, 1986  (subject 
to  such  condition),  and  such  employer 
makes  one  or  more  single  sum 
distributions  available  on  or  after  the 
first  day  of  the  first  plan  year 
commencing  on  or  after  January  1, 1989. 
and  before  the  plan  amendment,  then 
such  employer  may  not  adopt  a  plan 
amendment  eliminating  the  single  sum 
distribution  form.  Instead,  such 
employer  must  adopt  an  amendment 
making  the  distribution  fprm  available 
to  a  nondiscriminatory  group  of 
employees  while  retaining  the 


availabilify  of  such  distribution  form 
with  respect  to  the  group  of  employees 
to  whom  the  benefit  is  already 
available.  Similarly,  any  objective 
criteria  that  are  adopted  as  part  of  such 
amendment  must  be  consistent  with  the 
plan  practice  for  the  applicable  period 
prior  to  the  amendment.  A  conforming 
amendment  under  this  paragraph  (c)(2J 
must  be  made  with  respect  to  each 
optional  form  of  benefit  for  which  such 
amendment  is  required  and  must  be 
retroactive  to  the  applicable  effective 
date. 

(d)  Limitation  on  transitional 
alternatives.  The  transitional 
alternatives  permitting  the  elimination 
or  reduction  of  optional  forms  of  benefit 
will  not  violate  section  411(d)(6)  during 
the  period  prior  to  the  applicable 
effective  date  for  the  plan  (see  Q&A-6  of 
this  section).  After  the  apphcable 
effective  date,  any  amendment  (other 
than  one  described  in  paragraph  (c)(2)  of 
this  Q&A-5)  that  eliminates  or  reduces 
an  optional  form  of  benefit  or  imposes 
new  objective  criteria  restricting  the 
availability  of  such  optional  form  of 
benefit  will  fail  to  qualify  for  the 
exception  to  section  411(d)(6)  provided 
in  this  Q&A-5.  This  is  the  case  without 
regard  to  whether  the  availability  of  the 
optional  form  of  benefit  is 
discriminatory  or  may  reasonably  be 
expected  to  be  discriminatory. 

Q-6:  What  are  the  effective  dates  for 
the  rules  in  this  section? 

A-6:  (a)  General  effective  date. 
Except  as  otherwnse  pro\ided  in  this 
section,  the  provisions  of  this  section 
are  effective  January  30. 1986. 

(b)  New  plans — (1)  In  general.  Unless 
otherwise  provided  in  paragraph  (b)(2) 
of  this  Q&A-6.  plans  tliat  are  either 
adopted  or  made  effective  on  or  after 
January  30. 1986,  are  "new  plans".  With 
respect  to  such  new  plans,  this  section  is 
effective  January  30, 1986.  This  effective 
date  is  applicable  to  such  plans  whether 
or  not  they  a'^  collectively  bargained. 

(2)  Exception  with  respect  to  certain 
new  plans.  Plans  that  are  new  plans  as 
defined  in  paragraph  (b)(1)  of  this  Q&A- 
6,  under  which  the  availabilify  of  an 
optional  form  of  benefit  is 
discriminatory  or  may  reasonably  be 
expected  to  be  discriminatory,  and  that 
receive  a  favorable  determination  letter 
that  covered  such  plan  provisions  with 
respect  to  an  application  submitted  prior 
to  July  11. 1988,  will  be  treated  as 
existing  plans  with  respect  to  such 
optional  form  of  benefit  for  purposes  of 
the  transitional  rules  of  this  section. 
Thus,  such  plans  are  eligible  for  the 
compliance  and  amendment  alternatives 
set  forth  in  the  transitional  rule  in  Q&A- 
5  of  this  section. 
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(c}  Existing  plana— {\)  In  general. 
Plans  that  are  both  adopted  and  in  effect 
prior  to  January  30. 198B.  are  "existiiig 
plans".  In  addition,  new  plans  described 
in  paragraph  (b)(2)  of  this  Q&A-6  are 
treated  as  existing  plans  with  respect  to 
certain  forms  of  benefit  Subject  to  the 
limitations  in  paragraph  (d)  of  this 
Q&A-6,  the  effective  dates  set  forth  in 
paragraphs  (c)(2)  and  (c)(3)  of  this  QftA- 
6  apply  to  these  existing  plans  for 
purposes  of  this  section. 

(2)  Existing  noncxiUectively  bargained 
plans.  With  respect  to  existing 
noncoUectively  bargained  plans,  this 
section  is  effective  for  the  first  day  of 
the  first  plan  year  commencing  on  or 
after  January  1, 1989. 

(3)  Existing  collectively  bargained 
plans.  With  respect  to  existing 
collectively  bargained  plana,  this  section 
is  effective  for  the  later  of  tfie  first  day 
of  the  first  plan  year  commencmg  on  or 
after  January  1. 1989.  or  tfie  first  day  of 
the  first  plan  year  that  the  reqwirements 
of  section  410(b)  as  amended  by  TRA  W 
apply  to  such  plan. 

(d)  Delayed  effective  dates  not 
applicable  to  new  optional  forms  of 
benefit  or  conditions — (1)  In  general. 
The  delayed  effective  dates  in 
paragraph  (c)  (2)  and  (3)  of  this  Q&A-6 
for  existing  plans  are  applicable  vritfa 
respect  to  an  optional  form  of  benefit 
only  if  both  the  optional  form  of  benefit 
and  any  applicaUe  ooudition  either 
causing  the  availability  of  such  optioaal 
form  of  benefit  to  be  discriminatory  or 
making  it  reasonable  to  expect  that  the 
availability  of  such  optional  form  will  be 
discriminatory  were  both  adopted  and 
in  effect  prior  to  January  30, 1986.  tf  the 
preceding  sentence  is  not  satisfied  with 
respect  to  an  optional  form  of  benefit, 
this  section  is  effective  with  respect  to 
such  optional  form  of  benefit  as  if  the 
plan  were  a  new  plan. 

(2)  Exception  for  certain  amendments 
covered  by  a  favorable  determination 
letter.  If  a  condition  causing  the 
availability  of  an  optional  form  of 
benefit  to  be  discriminatory,  or  to  be 
reasonably  expected  to  discriminate, 
was  adopted  or  made  effective  on  or 
after  January  3a  1986,  and  a  favorable 
determination  letter  that  covered  such 
plan  provision  is  or  was  received  with 
respect  to  an  application  submitted 
before  July  11. 1988,  the  effective  date  of 
this  section  with  respect  to  such 
provision  is  the  applicable  effective  date 
determined  under  the  rules  with  respect 
to  existing  plans,  as  though  such 
provision  had  been  adopted  and  in 
effect  prior  to  January  3a  19a& 

(e)  Transitional  rule  effective  data. 
The  transitional  rule  provided  in  QftA-5 
of  this  section  is  elective  January  30, 
1986. 


Par.  3.  A  new  j  1.411|dH  **  added 
immediately  after  1 1.411(d)-3T  to  read 
as  follows: 

91.41HdM   9w«ion4114dNt)prolM«ed 


Q-l:  What  are  "section  411(d)(6) 
protected  benefits"? 

A-1:  (a)  In  general.  The  term  "'•ection 
411(dM6)  protected  benefit"  indndes  any 
benefit  tirat  is  described  in  one  or  more 
of  the  following  categories: 

(1)  Benefits  described  in  section 
411{dK6)(A). 

(2)  Early  retirement  benefits  and 
retirement-type  subsidies  described  in 
section  411(dKeMBKi).  and 

(3)  Optional  forms  of  benefit 
described  in  section  411(d](6KB)(ii). 
Such  benefits,  to  the  extent  they  have 
accrued,  are  subject  to  the  protection  of 
section  411(d)(6)  and,  where  applicable, 
the  definitely  determinable  requirement 
of  section  401(a)  (including  section 
401(a)(25))  and  cannot  therefore,  be 
reduced,  eliminated  or  made  subject  to 
employer  discretion  except  to  the  extent 
permitted  by  regulations. 

(b)  Optional  forms  of  benefit — (1)  In 
general  An  "optional  form  of  benefit"  is 
a  distribution  form  with  respect  to  an 
employee's  benefit  (described  in 
paragraph  (aXl)  and/or  (a)(2)  of  this 
Q&A-l)  that  is  available  under  the  plan 
and  is  identical  with  respect  to  all 
features  relating  to  the  distribution  form, 
including  the  payment  schedule,  timing, 
commencement,  medium  of  distribution 
(e.g.,  in  cash  or  in-kind),  the  portion  of 
the  benefit  to  which  such  distribution 
features  apply  and  the  election  rights 
with  respect  to  such  optional  forms.  To 
the  extent  there  are  any  differences  in 
such  features,  the  plan  provides 
separate  optional  forms  of  benefit. 
Differences  in  amounts  of  benefits, 
methods  of  calculation,  or  values  of 
distribution  forms  do  not  result  in 
optional  forms  of  benefit  for  purjposes  of 
this  rule.  However,  such  amounts, 
methods  of  calculation,  or  values  may 
be  protected  benefits  within  section 
411(d)(8)(A)  and/or  section 
411(d){6)(BKi).  See  S  1.401(a)-4fi»r 
further  discussion  and  examples  relating 
to  optional  forms  of  benefits. 

(2)  Examples.  The  following  examples 
illustrate  the  meaning  of  die  term 
"optional  form  of  benefit."  Other  issues, 
such  as  the  requirement  that  the 
optional  forms  satisfy  section  401(a)(4), 
are  not  addressed  in  these  examples 
and  no  inferences  are  intended  with 
respect  to  such  requirements.  Assume 
that  the  distribution  forms,  including 
those  not  described  in  these  examples, 
provided  under  die  plan  in  eadi  of  the 
foQowing  examples  are  identical  in  all 
respects  not  described. 


Example  1.  A  plan  permits  each  participant 
to  receive  his  benefit  under  the  plan  as  a 
single  unn  distribution:  a  level  monthly 
distrilmtion  schedule  over  IS  yean-,  a  single 
life  annuity:  a  ioint  and  SO  percent  sorvivor 
annuity;  a  ioint  and  75  peroent  sarvivar 
annuity:  a  ioint  and  SO  pereent  aorvivar 
annuity  with  a  benefit  iacraase  Cor  the 
participant  if  tite  benefidaxy  dies  before  a 
specified  date:  and  ioint  and  SO  percent 
survivor  aniuiity  with  a  10  year  certain 
feature.  Each  of  these  benefit  distribution 
options  is  an  optional  farm  of  benefit 
(withoDt  regard  to  whether  the  valnes  of 
these  optiona  are  actuarially  equivalent). 

Example  i.  A  plan  peimits  each  participant 
to  receive  hia  boiefit  ander  the  plan  as  a 
single  life  aimuity  fiaiiiiniinB  at  tenaination 
from  employment  a  ioiat  aad  SO  perceirt 
survivor  annuity  canaieBcing  at  teraiiiiatioa 
from  employment:  a  single  sum  distribution 
that  is  actuarially  equivalent  to  the  sin^e  life 
annuity  detennined  by  using  a  specified 
interest  rate  (X  percent)  for  the  employees  of 
division  A:  and  a  single  sum  distributiooa 
that  is  actuarially  equivalent  to  the  single  life 
annuity  detennined  by  using  an  inters!  rate 
that  is  80  percent  of  X  percent  for  employees 
of  DivisioD  B.  This  plan  providss  three 
optional  forms  of  benefit  While  the  interest 
rates  used  to  detenaine  the  single  man 
distributions  available  to  the  employees  of 
Divisions  A  and  the  employees  of  Division  B 
respectively  differ,  this  diflerenoe  does  not 
result  in  two  single  sub  optioaal  foraMof 
benefit. 

Example  3.  A  plan  permits  each  participant 
«vho  is  employed  by  division  A  to  receive  liis 
benefit  in  a  single  stun  distribution  payable 
upon  termination  fran  erapioyBMnt  and  each 
participant  who  is  employed  by  divwian  B  in 
a  single  sum  distribotioa  payat>ie  upon 
termination  from  employ  nt  on  or  after  the 
attainment  of  age  Sa  TIds  plan  provides  two 
single  som  optional  foms  of  bowfit 

Example  4.  A  plan  pomiis  each  parttdpanl 
to  receive  his  t>enefit  in  a  single  Kfe  anmity 
that  commences  in  the  aiondi  after  the 
participant's  termination  from  employment  or 
in  a  single  Kfe  annuity  that  commences  npon 
the  completion  of  five  consecutive  one  ypiir 
breaks  in  service.  These  are  two  optional 
forms  of  benefit. 

Example  5.  A  profit-sharing  plan  permits 
each  participant  who  is  employed  brjr  division 
A  to  pcceive  an  in-service  distribiition  upon 
the  satisfaction  of  objective  criteria  set  forth 
in  the  plan  designed  to  determine  whether  the 
participant  has  a  heavy  and  immediate 
financial  need,  and  each  participant  who  is 
employed  by  division  B  to  receive  an  in- 
service  distribution  upon  the  satisfaction  of 
objective  criteria  set  forth  in  the  plan 
designed  to  determine  ivhether  the 
participant  has  a  heavy  and  immediate 
fmancial  need  attributable  to  extraordinary 
medical  expenses.  These  in-service 
disti  ibution  options  are  two  optional  fbrms  of 
l>eRefits. 

Example  &  A  prafit'siwring  plan  pennils 
each  participant  who  is  inniliiywl  by  division 
A  to  receive  an  ia-aervsce  disliibiitiop  ap  to 
15,000  and  each  paitkipaat  ivho  is  employed 
by  division  B  to  receive  an  in-service 
distribution  of  up  to  his  total  benefit  These 


in-service  distribution  options  differ  as  to  the 
portion  of  the  accrued  benefit  that  may  be 
distributed  in  a  particular  form  and  are, 
therefore,  two  optional  forms  of  benefit 

Example  7.  A  profit-sharing  plan  provides 
for  a  single  sum  distribution  on  termination  of 
employment  The  plan  is  amended  in  1991  to 
eliminate  the  single  sum  optional  form  of 
benefit  with  respect  to  tienefits  accrued  after 
the  date  of  amendment  This  single  sum 
optional  form  of  benefit  continues  to  be  a 
single  optional  form  of  benefit  although,  over 
time,  the  percentage  of  various  employees' 
accrued  benefits  that  are  potentially  payable 
under  this  single  sum  may  vary  because  the 
form  is  only  available  with  respect  to  t>enefits 
accrued  up  to  and  including  the  date  of  the 
amendment 

Example  8.  A  profit-sharing  plan  permits 
each  participant  to  receive  a  single  sum 
distribution  of  his  benefit  in  cash  or  in  the 
form  of  a  specified  class  of  employer  stock. 
This  plan  provides  two  single  sum 
distribution  optinal  forms  of  benefit 

Example  0.  A  stock  bonus  plan  permits 
each  participant  to  receive  a  single  sum 
distribution  of  his  benefit  in  cash  or  in  the 
form  of  the  property  in  which  such 
participant's  benefit  was  invested  prior  to  the 
distribution.  This  plan's  single  sum 
distribution  option  provides  two  optional 
forms  of  benefit 

Example  10.  A  defined  benefit  plan 
provides  for  an  eariy  retirement  benefit 
payable  upon  termination  of  employment 
after  attainment  of  age  55  and  either  after  ten 
years  of  service  or.  if  eariier,  upon  plan 
termination  to  employees  of  Division  A  and 
provides  for  an  identical  early  retirement 
benefit  payable  on  the  same  terms  with  the 
exception  of  payment  on  plan  termination  to 
employees  of  Division  B.  The  plan  provides 
for  two  optional  forms  of  benefit. 

Example  11.  A  profit-sharing  plan  provides 
for  loans  secured  by  an  employee's  account 
balance.  In  the  event  of  default  on  such  a 
loan,  there  is  an  execution  on  such  account 
balances.  Such  execution  is  a  distribution  of 
the  employee's  accrued  benefits  under  the 
plan.  A  distribution  of  an  accrued  benefit 
contingent  on  default  under  a  plan  loan 
secured  by  such  accrued  benefits  is  an 
optional  form  of  benefit  under  the  plan. 

(c)  Plan  terms — (1)  General  rule. 
Generally,  benefits  described  in  section 
411(d)(6)(A).  early  retirement  benefits, 
retirement-type  subsidies,  and  optional 
forms  of  benefit  are  section  411(d)(6) 
protected  l}enefits  only  if  they  are 
provided  under  the  terms  of  a  plan. 
However,  if  an  employer  establishes  a 
pattern  of  repeated  plan  amendments 
providing  for  similar  benefits  in  similar 
situations  for  substantially  consecutive, 
limited  periods  of  time,  such  benefits 
will  be  treated  as  provided  under  the 
terms  of  the  plan,  without  regard  to  the 
limited  periods  of  time,  to  the  extent 
necessary  to  carry  out  the  purposes  of 
section  411(d)(6)  and.  where  applicable, 
the  definitely  determinable  requirement 
of  section  401(a),  including  section 
401(a)(25).  A  pattern  of  repeated  plan 
amendments  providing  that  a  particular 


optional  form  of  benefit  is  available  to 
certain  named  employees  for  a  limited 
period  of  time  is  within  the  scope  of  this 
rule  and  may  result  in  such  optional 
form  of  benefit  being  treated  as 
provided  under  the  terms  of  the  plan  to 
all  employees  covered  under  the  plan 
without  regard  to  the  limited  period  of 
time  and  the  limited  group  of  named 
employees. 

(2)  Effective  date.  The  provisions  of 
paragraph  (c)(l)of  this  Q&A-l  are 
effective  as  of  July  11, 1988.  Thus, 
patterns  or  repeated  plan  amendments 
adopted  and  effective  before  July  11, 
1988  will  be  disregarded  in  determining 
whether  such  amendments  have  created 
an  ongoing  optional  form  of  benefit 
under  the  plan. 

(d)  Benefits  that  are  not  section 
411(d)(6)  protected  benefits,  the 
following  benefits  are  examples  of  items 
that  are  not  section  411(d)(6)  protected 
benefits:  (1)  ancillary  life  insurance 
protection:  (2)  accident  or  health 
insurance  benefits;  (3)  social  security 
supplements  described  in  section 
411(a)(9);  (4)  the  availability  of  loans 
(other  than  the  distribution  of  an 
employee's  accrued  benefit  upon  default 
under  a  loan);  (5)  the  right  to  make  after- 
tax employee  contributions  or  elective 
deferrals  described  in  section  402(g)(3]; 
(6)  the  right  to  direct  investments;  (7)  the 
right  to  a  particular  form  of  investment 
(e.g.,  investment  in  employer  stock  or 
securites  or  investment  in  certain  types 
of  securities,  commercial  paper,  or  other 
investment  media);  (8)  the  allocation 
dates  for  contributions,  forefeitures  and 
earnings,  the  time  for  making 
contributions  (but  not  the  conditions  for 
receiving  an  allocation  of  contributions 
or  forfeitures  for  a  plan  year  after  such 
conditions  have  been  satisfied],  and  the 
valuation  dates  for  account  balances;  (9) 
administrative  procedures  for 
distributing  benefits,  such  as  provisions 
relating  to  the  particular  dates  on  which 
notices  are  given  and  by  which  election 
must  be  made;  and  (10  rights  that  derive 
from  administrative  and  operational 
provisions,  such  as  mechanical 
procedures  for  allocating  investment 
experience  among  accounts  in  defined 
contribution  plans. 

Q-2;  To  what  extent  may  section 
411(d)(6)  protected  benefits  under  a  plan 
be  reduced  or  eliminated? 

A-2;  (a)  Reduction  or  elimination  of 
section  411(d)(6)  protected  benefits — (1) 
In  general.  A  plan  may  not  be  amended 
to  eliminate  or  reduce  a  section  411(d)(6) 
protected  benefit  that  has  already 
accrued,  except  as  provided  in  sections 
412(c)(8)  and  4281,  and  in  paragraph  (b) 
of  this  Q&A-2.  This  is  generally  the  case 
even  if  such  elimination  or  reduction  is 
contingent  upon  the  employee's  consent. 


However,  a  plan  may  be  amended  to 
eliminate  or  reduce  section  411(d)(6) 
protected  benefits  with  respect  to 
benefits  not  yet  accrued  as  of  the  later 
of  the  amendment's  adoption  date  or 
effective  date  without  violating  section 
411(dK6). 

(2)  Selection  of  optional  forms  of 
benefit — (i)  General  rule.  A  plan  may 
treat  a  participant  as  receiving  his  entire 
nonforfeitable  accrued  benefit  under  the 
plan  if  the  participant  receives  his 
benefit  in  an  optional  form  of  benefit  in 
an  amount  determined  under  the  plan 
that  is  at  least  the  actuarial  equivalent 
of  the  employee's  nonforfeitable  accrued 
benefit  payable  at  normal  retirement  age 
imder  the  plan.  This  is  true  even  though 
the  participant  could  have  elected  to 
receive  an  optional  form  of  benefit  with 
a  greater  actuarial  value  than  the  value 
of  the  optional  form  received,  sudi  as  an 
optional  form  including  retirement-type 
subsidies,  and  without  regard  to 
whether  such  other,  more  valuable 
optional  form  could  have  commenced 
immediately  or  could  have  become 
available  only  upon  the  employee's 
future  satisfaction  of  specified  eligibility 
conditions. 

(ii)  Election  of  an  optional  form. 
Except  as  provided  in  paragraph 
(a](2](iii]  of  this  Q&A-2,  a  plan  does  not 
violate  section  411(d)(6)  merely  because 
an  employee's  election  to  receive  a 
portion  of  his  nonforfeitable  accrued 
benefit  in  one  optional  form  of  benefit 
precludes  the  employee  from  receiving 
that  portion  of  his  benefit  in  another 
optional  form  of  benefit.  Such  employee 
retains  all  411(d)(6)  protected  rights  with 
respect  to  the  entire  portion  of  such 
employee's  nonforfeitable  accrued 
benefit  for  which  no  distiribution 
election  was  made.  For  purposes  of  this 
rule,  an  elective  transfer  of  an  otherwise 
distributable  benefit  is  treated  as  the 
selection  of  an  optional  form  of  benefit. 
See  Q&A-3  of  this  section. 

(iii)  Buy-back  rule.  Notwithstanding 
paragraph  (a)(2)(ii)  of  this  Q&A-2,  an 
employee  who  received  a  distribution  of 
his  nonforfeitable  benefit  from  a  plan 
that  is  required  to  provide  a  repayment 
opportunity  to  such  employee  if  he 
returns  to  service  within  the  applicable 
period  pursuant  to  the  requirements  of 
section  411(a)(7)  and  who,  upon 
subsequent  reemployment  repays  the 
full  amount  of  such  distribution  in 
accordance  with  section  411(a)(7)(C) 
must  be  reinstated  in  the  full  array  of 
section  411(d)(6)  protected  benefits  that 
existed  with  respect  to  such  benefit 
prior  to  distribution. 

(iv)  Examples.  The  rules  in  this 
paragraph  (a)(2)  can  be  illustrated  by 
the  following  examples: 
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Example  1.  Deflned  benefit  plan  X 
provides,  among  its  optional  forms  of  benefit, 
for  a  subsidized  early  retirement  benefit 
payable  in  the  form  of  an  annuity  and 
available  to  employees  who  terminate  from 
employment  on  or  after  their  55th  birthdays. 
In  addition  plan  X  provides  for  a  single  sum 
distribution  available  on  termination  from 
employment  or  termination  of  the  plan.  The 
single  sum  distribution  is  determined  on  the 
basis  of  the  present  value  of  the  accrued 
normal  retirement  beneflt  and  does  not  lake 
the  early  retirement  subsidy  into  account 
Plan  X  is  terminated  December  31, 1991. 
Employees  U,  age  47,  V,  age  55,  and  W,  age 
47,  all  continue  in  the  service  of  the  employer. 
Employees  X,  age  47,  Y,  age  55  and  Z,  age  47, 
terminate  from  employment  with  the 
employer  during  1991.  Employees  U  and  V 
elect  to  take  the  single  sum  optional  form  of 
distribution  at  the  time  of  plan  termination. 
Employees  X  and  Y  elect  to  take  the  single 
sum  distribution  on  termination  from 
employment  with  the  employer.  The 
elimination  of  the  subsidized  early  retirement 
benefit  with  respect  to  employees  U,  V.  X  and 
Y  does  not  result  in  a  violation  of  section 
411(d)(6).  This  is  the  result  even  though 
employees  U  and  X  had  not  yet  satisfied  the 
conditions  for  the  subsidized  early  retirement 
benefit.  Because  employees  W  and  Z  have 
not  selected  an  optional  form  of  benefit,  they 
continue  to  have  a  411(d)(6)  protected  right  to 
the  full  array  of  section  411(d)(6)  protected 
benefits  provided  under  the  plan,  including 
the  single  sum  distribution  form  and  the 
subsidized  early  retirement  benefit. 

Example  2.  A  partially  vested  employee 
receives  a  single  sum  distribution  of  the 
present  value  of  his  entire  nonforfeitable 
benefit  on  account  of  separation  from  service 
under  a  defined  benefit  plan  providing  for  a 
repayment  provision.  Upon  reemployment 
with  the  employer  such  employee  makes 
repayment  in  the  required  amount  in 
accordance  with  section  411(a)(7).  Such 
employee  may,  upon  subsequent  termination 
of  employment,  elect  to  take  such  repaid 
benefits  in  any  optional  form  provided  under 
the  plan  as  of  the  time  of  the  employee's 
initial  separation  from  service.  If  the  plan 
was  amended  prior  to  such  repayment,  to 
eliminate  the  single  sum  optional  form  of 
benefit  with  respect  to  benefits  accrued  after 
the  date  of  the  amendment,  such  participant 
has  a  411(d)(6)  protected  right  to  take 
distribution  of  the  repaid  beneHt  in  the  form 
of  a  single  sum  distribution. 

(3)  Certain  transactions — (i)  Plan 
mergers  and  benefit  transfers.  The 
prohibition  against  the  reduction  or 
elimination  of  section  411(d](6] 
protected  benefits  already  accrued 
applies  to  plan  mergers,  spinoffs, 
transfers,  and  transactions  amending  or 
having  the  effect  of  amending  a  plan  or 
plans  to  transfer  plan  benefits.  Thus,  for 
example,  if  plan  A,  a  proHt-sharing  plan 
that  provides  for  distribution  of  plan 
benefits  in  annual  installments  over  ten 
or  twenty  years,  is  merged  with  plan  B, 
a  profit-sharing  plan  that  provides  for 
distribution  of  plan  beneHts  in  annual 
installments  over  life  expectancy  at  time 


of  retirement,  the  merged  plan  must 
retain  the  ten  or  twenty  year  installment 
option  for  participants  with  respect  to 
beneflts  already  accrued  under  plan  A 
as  of  the  merger  and  the  inttallments 
over  life  expectancy  for  participants 
with  benefits  already  accrued  under 
plan  B.  Similarly,  for  example,  if  an 
employee's  benefit  under  a  defined 
contribution  plan  is  transferred  to 
another  deflned  contribution  plan 
(whether  or  not  of  the  same  employer), 
the  optional  forms  of  benefit  available 
with  respect  to  the  employee's  benefit 
accrued  under  the  transferor  plan  may 
not  be  eliminated  or  reduced  except  as 
otherwise  permitted  under  this 
regulation.  See  Q&A-3  of  this  section 
with  respect  to  the  transfer  of  benefits 
between  and  among  defined  benefit  and 
defined  contribution  plans. 

(ii)  Annuity  contracts — (A)  General 
rule.  The  protection  provided  by  section 
411(d)(6]  may  not  be  avoided  by  the  use 
of  annuity  contracts.  Thus,  section 
411(d)(6]  protected  benefits  already 
accrued  may  not  be  eliminated  or. 
reduced  merely  because  a  plan  uses 
aimuity  contracts  to  provide  such 
benefits,  without  regard  to  whether  the 
plan,  a  participant,  or  a  beneficiary  of  a 
participant  holds  the  contract  or 
whether  such  annuity  contracts  are 
purchased  as  a  result  of  the  termination 
of  the  plan.  However,  to  the  extent  that 
an  annuity  contract  constitutes  payment 
of  benefits  in  a  particular  optional  form 
elected  by  the  participant,  the  plan  does 
not  violate  section  411(d)(6)  merely 
because  it  provides  that  other  optional 
forms  are  no  longer  available  with 
respect  to  such  participant.  See 
paragraph  (a)(2)  of  this  Q&A-2. 

(B)  Examples.  The  provisions  of  this 
paragraph  (a)(3)(ii)  can  be  illustrated  by 
the  following  examples: 

Example  1.  A  profit-sharing  plan  that  is 
being  terminated  satisfies  section  411(d)(e) 
only  if  the  plan  makes  available  to 
pariicipants  annuity  contracts  that  provide 
for  all  section  411(d)(6)  protected  benefits 
under  the  plan  that  may  not  otherwise  be 
reduced  or  eliminated  pursuant  to  this  Q&A- 
2.  Thus,  if  such  a  plan  provided  for  a  single 
sum  distribution  upon  attainment  of  early 
retirement  age,  and  a  provision  for  payment 
in  the  form  of  10  equal  annual  installments, 
the  plan  would  satisfy  section  411(d)(6)  only 
if  the  participants  had  the  opportunity  to 
elect  to  have  their  benefits  provided  under  an 
annuity  contract  that  provided  for  the  same 
single  sum  distribution  upon  the  attainment 
of  the  participant's  early  retirement  age  and 
the  same  10  year  installment  optional  form  of 
benefit. 

Example  2.  A  defined  benefit  plan  permits 
each  participant  who  separates  from  service 
on  or  after  age  62  to  receive  a  qualified  joint 
and  survivor  annuity  or  a  single  life  annuity 
commencing  45  days  after  termination  from 
employment.  For  a  participant  who  separates 


from  service  before  age  62,  payments  under 
these  optional  forms  of  benefit  commence  45 
days  after  the  participant's  S2nd  birthday. 
Under  the  plan,  a  participant  is  to  elect 
among  these  optional  forms  of  benefit  during 
the  90-day  period  preceding  the  annuity 
starting  date.  However,  during  such  period,  a 
participant  may  defer  both  benefit 
commencement  and  the  election  of  a 
particular  benefit  form  to  any  later  date, 
subject  to  section  401(a)(9).  In  January  1990, 
the  employer  decides  to  terminate  the  plan  as 
of  July  1, 1990.  The  plan  will  fail  to  satisfy 
section  411(d)(6)  unless  the  optional  forms  of 
benefit  provided  under  the  plan  are  preserved 
under  the  annuity  contract  purchased  on  plan 
termination.  Thus,  such  annuity  contract 
must  provide  a  participant  the  same  optional 
benefit  conmiencement  rights  that  the  plan 
provided.  In  addition,  such  contract  must 
provide  the  same  election  rights  with  respect 
to  such  benefit  options.  This  is  the  case  even 
if,  for  example,  in  conjunction  with  the 
termination,  the  employer  amended  the  plan 
to  permit  participants  to  elect  a  qualified 
joint  and  survivor  annuity,  single  life  annuity, 
or  single  sum  distribution  commencing  on 
July  1, 1990. 

(4)  Benefits  payable  to  a  spouse  or 
beneficiary.  Section  411(d)(6)  protected 
benefits  may  not  be  eliminated  merely 
because  they  are  payable  with  respect 
to  a  spouse  or  other  beneficiary. 

(b)  Section  411(d)(6)  protected 
benefits  that  may  be  eliminated  or 
reduced  only  as  permitted  by  the 
Commissioner — (1)  In  general.  The 
Conunissioner  may.  consistent  with  the 
provisions  of  this  section,  provide  for 
the  elimination  or  reduction  of  section 
411(d)(6)  protected  benefits  that  have 
already  accrued  only  to  the  extent  that 
such  elimination  or  reduction  does  not 
result  in  the  loss  to  plan  participants  of 
either  a  valuable  ri^t  or  an  employer- 
subsidized  optional  form  of  benefit 
where  a  similar  optional  form  of  benefit 
with  a  comparable  subsidy  is  not 
provided  or  to  the  extent  such 
elimination  or  reduction  is  necessary  to 
permit  compliance  with  other 
requirements  of  section  401(a)  (e.g., 
sections  401(a)(4),  401(a)(g)  and  415). 
The  Commissioner  may  exercise  this 
authority  only  through  the  publication  of 
revenue  rulings,  notices,  and  other 
documents  of  general  applicability. 

(2)  Section  411(d)(8)  protected 
benefits  that  may  be  eliminated  or 
reduced.  The  elimination  or  reduction  of 
certain  section  411(d)(6)  protected 
benefits  that  have  already  accrued  in 
the  following  situations  does  not  violate 
section  411(d)(6).  The  rules  with  respect 
to  permissible  eliminations  and 
reductions  provided  in  this  paragraph 
(b)(2)  are  effective  January  30, 1986. 
These  exceptions  create  no  inference 
with  respect  to  whether  any  other 
applicable  requirements  are  satisfied 
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(for  example,  requirements  imposed  by 
section  401(a)(9)  and  section  401(a)(14)). 

(i)  Change  in  statutory  requirement  A 
plan  may  be  amended  to  eliminate  or 
reduce  a  section  411(d)(6)  protected 
benefit  if  the  following  three 
requirements  are  met:  the  amendment 
constitutes  timely  compliance  with  a 
change  in  law  affecting  plan 
qualification:  there  is  an  exercise  of 
section  7805(b)  relief  by  the 
Commissioner;  and  the  elimination  or 
reduction  is  made  only  to  the  extent 
necessary  to  enable  the  plan  to  continue 
to  satisfy  the  requirements  for  qualified 
plans.  In  generat  the  elimination  or 
reduction  of  a  section  411(d)(6) 
protected  benefit  will  not  be  treated  as 
necessary  if  it  is  possible  through  other 
modifications  to  the  plan  (e.g.,  by 
expanding  the  availability  of  an  optional 
form  of  benefit  to  additional  employees] 
to  satisfy  the  applicable  qualification 
requirement 

(ii)  faint  and  survivor  annuity.  A  plan 
that  provides  a  range  of  three  or  more 
actuarially  equivalent  joint  and  survivor 
annuity  options  may  be  amended  to 
eliminate  any  of  such  options,  other  than 
the  options  with  the  largest  and  smallest 
optional  survivor  payment  percentages, 
even  if  the  effect  of  such  amendment  is 
to  change  which  of  the  options  is  the 
qualified  joint  and  survivor  annuity 
under  section  417.  Thus,  for  example,  if 
a  money  purchase  pension  plan 
provides  three  joint  and  survivor 
annuity  options  with  survivor  payments 
of  50%,  75%  and  100%,  respectively,  that 
are  uniform  with  respect  to  age  and  are 
actuarially  equivalent  then  the 
employer  may  eliminate  the  option  with 
the  75%  survivor  payment,  even  if  this 
option  had  been  the  qualified  joint  and 
survivor  annuity  under  the  plan. 

(iii)  In-kind  distributions  after  plan 
termination — (A)  In  general.  If  a  plan 
includes  an  optional  form  of  benefit 
under  which  benefits  are  distributed  in 
specified  property  (other  than  cash), 
such  optional  form  of  benefit  may  be 
modified  for  distributions  after  plan 
termination  by  substituting  cash  for  the 
specified  property  to  the  extent  that,  on 
plan  termination,  an  employee  has  the 
opportimity  to  receive  the  optional  form 
of  benefit  in  the  specified  property.  This 
exception  is  not  available,  however,  if 
the  employer  that  maintains  the 
terminating  plan  also  maintains  another 
plan  that  provides  an  optional  form  of 
benefit  in  the  specified  property. 

(B)  Example.  This  paragraph  (b)(2)(iii) 
can  be  illustrated  by  the  followring 
example: 

Example.  An  employer  maintains  a  stock 
bonus  plan  under  which  a  participant,  upon 
termination  from  employment,  may  elect  to 
receive  his  benefits  in  a  single  sum 


distribution  in  employer  stock.  This  is  the 
only  plan  maintained  by  the  employer  under 
which  distributions  in  employer  stock  are 
available.  The  employer  decides  to  terminate 
the  stock  bonus  plan.  If  such  plan  is  amended 
to  make  available  a  single  sum  distribution  in 
employer  stock  on  plan  termination,  the  plan 
will  not  fail  section  411(d)(6)  solely  because 
the  optional  form  of  l>enefit  providing  a  single 
sum  distribution  in  employer  stock  on 
termination  from  employment  is  modified  to 
provide  that  such  distribution  is  available 
only  in  cash. 

(iv)  Coordination  with  diversification 
requirement.  A  tax  credit  employee 
stock  ownership  plan  (as  defined  in 
section  409(a))  or  an  employee  stock 
ownership  plan  (as  defined  in  section 
4975(e)(7))  may  be  amended  to  provide 
that  a  distribution  is  not  available  in 
employer  securities  to  the  extent  that  an 
employee  elects  to  diversify  benefits 
pursuant  to  section  401(a)(28). 

(v)  Involuntary  distributions.  A  plan 
may  be  amended  to  provide  for  the 
involuntary  distribution  of  an 
employee's  benefit  to  the  extent  such 
involuntary  distribution  is  permitted 
under  sections  411(a)(ll)  and  417(e). 
Thus,  for  example,  an  involuntary 
distribution  provision  may  be  amended 
to  require  that  an  employee  who 
terminates  from  employment  with  the 
employer  receive  a  single  sum 
distribution  in  the  event  that  the  present 
value  of  the  employee's  benefit  is  not 
more  than  $1,750,  by  substituting  $3,500 
for  $1,750,  without  violating  section 
411(d)(6).  In  addition,  for  example,  the 
employer  may  amend  the  plan  to  reduce 
the  involuntary  distribution  threshold 
from  $3,500  to  any  lower  amount  and  to 
eliminate  the  involuntary  single  sum 
option  for  employees  with  benefits 
between  $3,500  and  such  lower  amount 
without  violating  section  411(d)(6).  This 
rule  does  not  permit  a  plan  provision 
permitting  employer  discretion  with 
respect  to  optional  forms  of  benefit  for 
employees  the  present  value  of  whose 
benefit  is  less  than  $3,500. 

(vi)  Distribution  exception  for  certain 
profit-sharing  plans — (A)  In  general.  If  a 
defined  contribution  plan  that  is  not 
subject  to  section  412  and  does  not 
provide  for  an  annuity  option  is 
terminated,  the  plan  may  be  amended  to 
provide  for  the  distribution  of  a 
participant's  accrued  benefit  upon 
termination  in  a  single  sum  optional 
form  without  the  participant's  consent. 
The  preceding  sentence  does  not  apply 
if  the  employer  maintains  any  other 
defined  contribution  plan  (other  than  an 
employee  stock  ownership  plan  as 
defined  in  section  4975(e)(7)). 

(B)  Examples.  The  provisions  of  this 
paragraph  (b)(2)(vi)  can  be  illustrated  by 
the  follov«ring  examples: 


Example  1.  Employer  X  maintains  a 
defined  contribution  plan  that  is  not  subject 
to  section  412.  The  plan  provides  for 
distribution  in  the  form  of  equal  installments 
over  five  years  or  equal  installments  over 
twenty  years.  X  maintains  no  other  defined 
contribution  plans.  X  terminates  its  defined 
contribution  plan  after  amending  the  plan  to 
provide  for  the  distribution  of  all  participants' 
accrued  benefits  in  the  form  of  single  sum 
distributions,  without  obtaining  participant 
consent.  Pursuant  to  the  rule  in  this 
paragraph  (b)(2)(iv),  this  amendment  does  not 
violate  the  requirements  of  section  411(d)(6). 

Example  2  Corporations  X  and  Y  are 
members  of  controlled  group  employer  XY. 
Both  X  and  Y  maintain  defined  contribution 
plans.  X's  plan,  which  is  not  subject  to 
section  412,  covers  only  employees  working 
for  X.  Y's  plan,  which  is  subject  to  section 
412,  covers  only  employees  working  for  Y.  X 
terminates  its  defined  contribution  plan. 
Because  employer  XY  maintains  another 
defined  contribution  plan,  plan  X  may  not 
provide  for  the  distribution  of  participants' 
accrued  lienefits  upon  termination  without  a 
participants'  consent. 

(vii)  Distribution  of  benefits  on 
default  of  loans.  Notwithstanding  that 
the  distribution  of  benefits  arising  from 
an  execution  on  an  account  balance 
used  to  secure  a  loan  on  which  there  has 
been  a  default  is  an  optional  form  of 
benefit  a  plan  may  be  amended  to 
eliminate  or  change  a  provision  for 
loans,  even  if  such  loans  would  be 
secured  by  an  employee's  account 
balance. 

(viii)  Provisions  for  transfer  of 
benefits  between  and  among  defined 
contribution  plans  and  defined  benefit 
plans  of  the  employer.  A  plan  may  be 
amended  to  eliminate  provisions 
permitting  the  transfer  of  benefits 
between  and  among  defined 
contribution  plans  and  defined  benefit 
plans  of  the  employer. 

(ix)  De  minimis  change  in  the  timing 
of  an  optional  form  of  benefit.  A  plan 
may  be  amended  to  modify  an  optional 
form  of  benefit  by  changing  the  timing  of 
the  availability  of  such  optional  form  if. 
after  the  change,-  the  optional  form  is 
available  at  a  time  that  is  within  two 
months  of  the  time  such  optional  form 
was  available  before  the  amendment 
To  the  extent  the  optional  form  of 
benefit  is  available  prior  to  termination 
of  employment,  six  months  may  be 
substituted  for  two  months  in  die  prior 
sentence.  Thus,  for  example,  a  plan  that 
makes  in-service  distributions  available 
to  employees  once  every  month  may  be 
amended  to  make  such  in-service 
distributions  available  only  once  every 
six  months.  This  exception  to  section 
411(d)(6)  relates  only  to  the  timing  of  the 
availability  of  the  optional  form  of 
benefit.  Otiier  aspects  of  an  optional 
form  of  benefit  may  not  be  modified  and 
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the  value  of  such  optional  form  may  not 
be  reduced  merely  because  of  an 
amendment  permitted  by  this  exception. 

(c)  Serial  amendments.  A  plan 
amendment  that  modifies  an  optional 
foim  of  benefit  with  respect  to  benefits 
already  accrued  will  be  evaluated  in 
light  of  previous  amendments.  Thus,  for 
example,  amendments  made  at  different 
times  that,  when  taken  together, 
constitute  the  elimination  or  reduction 
of  a  valuable  right,  will  be  treated  as  the 
impermissible  elimination  or  reduction 
of  an  optional  form  of  benefit  even 
though  each  amendment,  considered 
alone,  may  otherwise  be  permissible. 

(d)  ESOP  and  stock  bonus  plan 
exception — (1)  In  general.  Subject  to  the 
limitations  in  paragraph  (d)(2)  of  this 
Q&A-5,  a  tax  credit  employee  stock 
ownership  plan  (as  defined  in  section 
409(a)]  or  an  employee  stock  ownership 
plan  (as  defined  in  section  4975(e)(7)) 
will  not  be  treated  as  violating  the 
requirements  of  section  411(d)(e)  merely 
because  of  any  of  the  circumstances 
described  in  paragraphs  (d)(l)(i)  through 
(d](l)(iv)  of  this  Q&A-2.  In  addition,  a 
stock  bonus  plan  that  is  not  an 
employee  stock  ownership  plan  will  not 
be  treated  as  violating  the  requirements 
of  section  411(d)(8)  merely  because  of 
any  of  the  circumstances  described  in 
paragraphs  (d)(l](ii)  and  (d](l)(iv]  of  this 
Q&A-2. 

(i)  Single  sum  or  installment  optional 
forms  of  benefit.  The  employer 
eliminates,  or  retains  the  discretion  to 
eliminate,  with  respect  to  all 
participants,  a  single  sum  optional  form 
or  installment  optional  form  with 
respect  to  benefits  that  are  subject  to 
section  409(h)(1)(B),  provided  such 
elimination  or  retention  of  discretion  is 
consistent  with  the  distribution  and 
payment  requirements  otherwise 
applicable  to  such  plans  (e.g.,  those 
required  by  section  409). 

(ii)  Employer  becomes  substantially 
employee-owned.  The  employer 
eliminates,  or  retains  the  discretion  to 
eliminate,  with  respect  to  all 
participants,  in  cases  in  which  the 
employer  becomes  substantially 
employee-owned,  optional  forms  of 
benefit  by  substituting  cash 
distributions  for  distributions  in  the 
form  of  employer  stock  with  respect  to 
benefits  subject  to  section  409(h).  This 
exception  is  available  only  if  the 
employer  otherwise  meets  the 
requirements  of  section  409(h)(2)  with 
respect  to  restrictions  on  the  ownership 
of  outstanding  employer  stock. 

(iii)  Employer  securities  become 
readily  tradable.  The  employer 
eliminates,  or  retains  the  discretion  to 
eliminate,  with  respect  to  all 
participants,  in  cases  in  which  the 


employer  securities  become  readily 
tradable,  optional  forms  of  benefit  by 
substituting  distributions  in  the  form  of 
employer  securities  for  distributions  in 
cash  with  respect  to  benefits  that  are 
subject  to  section  409(h). 

(iv)  Employer  securities  cease  to  be 
readily  tradable  or  certain  sales.  The 
employer  eliminates,  or  retains  the 
discretion  to  eliminate,  with  respect  to 
all  participants,  optional  forms  of 
benefit  by  substituting  cash 
distributions  for  distributions  in  the 
form  of  employer  stock  with  respect  to 
benefits  that  are  subject  to  section 
409(h)  in  the  following  circumstances: 

(A)  The  employer  stock  ceases  to  be 
readily  tradable; 

(B)  The  employer  stock  continues  to 
be  readily  tradable  but  there  is  a  sale  of 
substantially  all  of  the  stock  of  the 
employer  or  a  sale  of  substantially  all  of 
the  assets  of  a  trade  or  business  of  the 
employer  and.  in  either  situation,  the 
purchasing  employer  continues  to 
maintain  the  plan. 

In  the  situation  described  in  paragraph 
(d)(l)(iv)(B)  of  this  QftA-2,  the  employer 
may  also  substitute  distributions  in  the 
purchasing  employer's  stock  for 
distributions  in  the  form  of  employer 
stock  of  the  predecessor  employer. 

(2)  Limitations  on  ESOP  and  stock 
bonus  plan  exceptions — (i) 
Nondiscrimination  requirement.  Plan 
amendments  and  the  retention  and 
exercise  of  discretion  permitted  under 
the  exceptions  in  paragraph  (d)(1)  must 
meet  the  nondiscrimination 
requirements  of  section  401(a)(4). 

(ii)  ESOP  investment  requirement. 
Except  as  provided  in  paragraph 
(d)(2)(iii)  of  this  Q&A-2.  benefits 
provided  by  employee  stock  ownership 
plans  will  not  be  eligible  for  the 
exceptions  in  paragraph  (d)(1)  of  this 
Q&A-2  unless  the  benefits  have  been 
held  in  a  tax  credit  employee  stock 
ownership  plan  (as  defined  in  section 
409(a))  or  an  employee  stock  ownership 
plan  (as  defined  in  section  4975(e)(7)) 
subject  to  section  409(h)  for  the  five-year 
period  prior  to  the  exercise  of  employer 
discretion  or  any  amendment  affecting 
such  benefits  and  permitted  under 
paragraph  (d)(1)  of  this  Q&A-2.  For 
purposes  of  the  preceding  sentence,  if 
benefits  held  under  an  employee  stock 
ownership  plan  are  transferred  to  a  plan 
that  is  an  employee  stock  ownership 
plan  at  the  time  of  the  transfer,  then  the 
consecutive  periods  under  the  transferor 
and  transferee  employee  stock 
ownership  plans  may  be  aggregated  for 
purposes  of  meeting  the  five-year 
requirement.  If  the  benefits  are  held  in 
an  employer  stock  ownership  plan 
throughout  the  entire  period  of  their 


existence,  and  such  total  period  of 
existence  is  less  than  five  years,  then 
such  lesser  period  may  be  substituted 
for  the  five  year  requirement. 

(3)  Effective  date.  The  provisions  of 
this  paragraph  (d)  are  effective 
beginning  with  the  first  day  of  the  first 
plan  year  commencing  on  or  after 
January  1, 1989.  Prior  to  this  effective 
date  the  reduction  or  elimination  of  a 
section  411(d)(B)  protected  benefit  by  a 
tax  credit  employee  stock  ownership 
plan  (as  defined  in  section  409(a))  or  an 
employee  stock  ownership  plan  (as 
defined  in  section  4d75(e)(7))  will  not  be 
treated  as  violating  the  requirements  of 
section  411(d)(e)  if  such  reduction  or 
eUmination  reflects  a  reasonable 
interpretation  of  the  statutory  language 
of  section  411(d)(e)(C). 

(4)  Additional  exceptions  and 
requirements.  The  Commissioner  may. 
in  revenue  rulings,  notices  or  other 
documents  of  general  applicability, 
prescribe  such  additional  rules  and 
exceptions,  consistent  with  the  purposes 
of  this  section,  as  may  be  necessary  or 
appropriate. 

Q-3    Does  the  transfer  of  benefits 
between  and  among  defined  benefit 
plans  and  defined  contribution  plans  (or 
similar  transactions)  violate  the 
requirements  of  section  411(d)(6)7 

A-3    (a)  Transfers  and  similar 
transactions — (1)  General  rule.  Section 
411(d)(6)  protected  benefits  may  not  be 
eliminated  by  reason  of  transfer  or  any 
transaction  amending  or  having  the 
effect  of  amending  a  plan  or  plans  to 
transfer  benefits.  Thus,  for  example, 
except  as  otherwise  provided  in  this 
section,  an  employer  who  maintains  a 
money  purchase  pension  plan  that 
provides  for  a  single  sum  optional  form 
of  benefit  may  not  establish  another 
plan  that  does  not  provide  for  this 
optional  form  of  benefit  and  transfer 
participants'  account  balances  to  such 
new  plan. 

(2)  Defined  benefit  feature  and 
separate  account  feature.  The  defined 
benefit  feature  of  an  employee's  benefit 
under  a  defined  benefit  plan  and  the 
separate  account  feature  of  an 
employee's  benefit  under  a  defined 
contribution  plan  are  section  411(d)(6) 
protected  benefits.  Thus,  for  example, 
the  elimination  of  the  defined  benefit 
feature  of  an  employee's  benefit  under  a 
defined  benefit  plan,  through  transfer  of 
benefits  from  a  defined  benefit  plan  to  a 
defined  contribution  plan  or  plans,  will 
violate  section  411(d)(6). 

(3)  Waiver  prohibition.  In  general,  an 
employee  may  not  elect  to  waive  section 
411(d)(6)  protected  benefits.  Thus,  for 
example,  the  elimination  of  the  defined 
benefit  feature  of  an  employee's  benefit 


under  a  defined  plan  by  reason  of  a 
transfer  of  such  benefits  to  a  defined 
contribution  plan  pursuant  to  an 
employee  election,  at  a  time  when  the 
benefit  is  not  distributable  to  the 
employee,  violates  section  411(d)(6). 

(b)  Elective  transfers  of  benefits 
between  plans — (1)  Elective  transfer.  A 
transfer  of  a  participant's  benefits 
between  qualified  plans  that  results  in 
the  ehmination  or  reduction  of  section 
411(d)(6)  protected  benefits  does  not 
violate  section  411(d)(6)  if  the  transfer 
meets  the  requirements  of  section  411(1) 
and  the  following  requirements  are  met: 

(i)  Voluntary  election — (A) 
Participant  election.  The  plan  from 
which  the  benefits  are  transferred  must 
provide  that  the  transfer  is  conditioned 
upon  a  voluntary,  fully  informed  election 
by  the  participant  to  transfer  such 
participant's  benefit  to  another  plan 
maintained  by  the  employer. 

(B)  Benefit  retention  alternative.  In 
making  the  voluntary  election  provided 
for  in  paragraph  (b)(l)(i)(A)  of  this 
Q&A-3.  the  participant  must  have  an 
alternative  that  retains  such  employee's 
section  411(d)(6)  protected  benefits 
(including  all  optional  forms  of  benefit) 
under  the  plan.  Thus,  either  of  the 
following  two  requirements  must  be  met: 

(1)  If  the  plan  from  which  the  benefits 
are  transferred  is  terminating,  the 
terminating  plan  must  satisfy  the 
requirements  of  section  401(a)(2)  and 
section  411(d)(6),  or 

(2)  If  the  plan  from  which  the  benefits 
are  transferred  is  not  terminating,  the 
participant  must  be  given  the  option  of 
leaving  his  benefit  in  the  ongoing  plan  to 
the  extent  required  by  section  411(a)(ll) 
and  section  417(e): 

(C)  Spousal  election.  If  sections 
401(a)(ll)  and  417  apply  to  the  plan  from 
which  the  benefits  are  transferred,  the 
spousal  consent  requirements  of  such 
section  must  be  met  with  respect  to  the 
transfer  of  benefits. 

(D)  Notice  requirement.  The  notice 
requirements  under  section  417, 
requiring  a  written  explanation  with 
respect  to  an  election  not  to  receive 
benefits  in  the  form  of  a  qualified  joint 
and  survivor  annuity,  must  be  met  with 
respect  to  the  participant  and  spousal 
transfer  election. 

(ii)  Distributability  of  benefits.  The 
participant  whose  benefits  are 
transferred  must  be  eligible,  under  the 
terms  of  the  plan  from  which  the 
benefits  are  transferred,  to  receive  an 
immediate  distribution  from  such  plan 
under  provisions  in  the  plan  not 
inconsistent  with  section  401(a). 

(iii)  Amount  of  benefit  transferred. 
The  amount  of  the  benefit  transferred 
must  equal  the  entire  nonforfeitable 
accrued  benefit  under  the  plan  of  the 


participant  whose  benefit  is  being 
transferred,  calculated  to  be  at  least  the 
greater  of  the  single  sum  distribution 
provided  for  under  the  plan  for  which 
the  participant  is  eligible  (if  any)  or  the 
present  value  of  the  participant's 
accrued  payable  at  normal  retirement 
age  and  calculated  by  using  an  interest 
rate  subject  to  the  restrictions  of  section 
417(e)  and  subject  to  the  overall 
limitations  imposed  by  section  415. 

(iv)  Benefit  under  the  transferee  plan. 
The  participant  must  be  fully  vested  in 
the  transferred  benefit  in  the  transferee 
plan.  In  a  transfer  from  a  defined 
contribution  plan  to  a  defined  benefit 
plan,  the  defined  benefit  plan  must 
provide  a  minimum  benefit,  for  each 
participant  whose  benefits  are 
transferred,  equal  to  the  benefit 
expressed  as  an  annuity  payable  at 
normal  retirement  age,  that  is  derived 
solely  on  the  basis  of  the  amount 
transferred  with  respect  to  such 
participant. 

(2)  Status  of  elective  transfer  as 
distribution.  "The  transfer  of  benefits 
pursuant  to  the  elective  transfer  rules  of 
this  paragraph  (b)  generally  is  to  be 
treated  as  a  distribution  of  a 
participant's  accrued  benefit  under  a 
plan  for  purposes  of  section  401(a).  For 
example,  a  transfer  option  is  an  optional 
form  of  benefit  under  section  411(d)(6); 
the  availability  of  such  optional  form  of 
benefit  is  subject  to  the 
nondiscrimination  requirements  of 
section  401(a)(4);  and  the  transfer  is 
treated  as  a  distribution  subject  to  the 
cash-out  rules  in  section  411(a)(7),  the 
early  termination  requirements  of 
section  411(d)(2)  and  the  requirements  of 
sections  401(a)(ll)  and  417.  However, 
the  transfer  is  not  treated  as  a 
distribution  for  purposes  of  the 
minimum  distribution  requirements  of 
section  401(a)(9). 

(3)  Effective  date.  The  rules  with 
respect  to  transfers  are  generally 
effective  January  30. 1986.  However, 
with  respect  to  transfers  from  defined 
benefit  plans  to  defined  contribution 
plans  and  from  defined  contribution 
plans  to  defined  benefit  plans,  the  rules 
of  this  paragraph  (b)  are  effective 
beginning  August  10. 1988.  On  or  after 
January  30, 1986,  and  prior  to  August  10, 
1988  the  transitional  rules  provided  in 
paragraph  (c)  of  this  Q&A-3  are 
effective  with  respect  to  such  transfers. 

(c)  Transitional  rule.  Prior  to  the 
effective  date  in  paragraph  (b)(3)  of  this 
Q&A-3,  the  transfer  of  benefits  from  a 
defined  contribution  plan  to  a  defined 
benefit  plan,  or  a  defined  benefit  plan  to 
a  d<>finpd  contribution  plan,  does  not 
violate  section  411(d)(6)  solely  by  reason 
of  the  elimination  of  section  411(d)(6) 
protected  benefits,  if  the  benefits 


transferred  were  distributable  under  the 
plan  or  could  have  been  distributable 
under  section  401(a)  and  either  of  the 
following  requirements  are  met: 

(1)  Transfer  exception.  The  transfer 
satisfies  the  rules  in  paragraph  (b)  of 
this  Q&A-3.  or 

(2)  Direct  transfer.  The  plan  to  which 
the  benefits  are  to  be  transferred 
provides,  or  is  amended  to  provide,  for 
all  section  411(d)(6)  protected  benefits 
provided  under  the  transferor  plan  with 
respect  to  the  benefits  transferred  (with 
the  sole  exception  of  the  defined  benefit 
feature  of  the  benefit  under  a  defined 
benefit  plan  and  the  defined 
contribution  featiu-e  under  a  defined 
contribution  plan);  the  transferred 
benefits  are  treated  as  held  under  a 
transferee  plan  for  purposes  of  the 
requirements  of  sections  401(a)(ll)  and 
417;  the  transferred  amounts  meet  the 
requirements  of  section  414(1)  with 
respect  to  the  transfer  of  assets  and 
liabilities,  and  the  benefits  transferred 
do  not  exceed  the  limitations  imposed 
by  section  415.  Amendments  required 
for  purposes  of  satisfying  this  rule  must 
be  made  by  the  date  for  making  any 
amendments  required  for  purposes  of 
conforming  the  plan  to  the  requirements 
of  section  410(b)  as  amended  by  TRA 
'86.  However,  plans  covered  by  this  rule 
must  comply  with  these  requirements  in 
operation  and  any  required  amendments 
must  be  retroactive  to  the  date  on  which 
the  benefits  were  transferred. 

(d)  Examples.  If  a  transfer  complying 
with  the  elective  transfer  rules  of 
paragraph  (b)  of  this  Q&A-3  is  made 
from  a  defined  benefit  plan  to  a  profit- 
sharing  plan  that  does  not  provide  for  a 
life  annuity  distribution  form,  the  profit- 
sharing  plan  to  which  the  benefits  are 
transferred  would  not  be  required  to 
provide  for  a  qualified  joint  and  survivor 
annuity  with  respect  to  the  transferred 
benefits.  If  the  same  transfer  is  made 
under  the  direct  transfer  transitional 
rule  of  paragraph  (c)(2)  of  this  Q&A-3. 
the  defined  contribution  plan  is  treated 
as  a  transferee  plan  with  respect  to  the 
transferred  benefits  for  purposes  of  the 
requirements  of  section  401(a)(ll)  and 
section  417.  Thus,  for  example,  if  such 
benefits  are  transferred  without  spousal 
consent  to  a  profit-sharing  plan  that  did 
not  previously  provide  for  a  life  annuity 
distribution  form,  such  plan  would  be 
required  to  provide  for  a  qualified  joint 
and  survivor  annuity  for  the  participants 
whose  benefits  were  transferred  with 
respect  to  the  transferred  benefits. 

Q-4:  May  a  plan  provide  that  the 
employer  may,  through  the  exercise  of 
discretion,  deny  a  participant  a  section 
411(d)(6)  protected  benefit  for  which  the 
participant  is  otherwise  eligible? 
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A-4:  (a)  !n  general.  Except  as 
provided  in  paragraph  (d)  of  Q&A-2  of 
this  section  with  respect  to  certain 
employee  stock  ownership  plans,  a  plan 
that  permits  the  employer,  either 
directly  or  indirectly,  through  the 
exercise  of  discretion,  to  deny  a 
participant  a  section  411(d)(6)  protected 
benefit  provided  under  the  plan  for 
which  the  participant  is  otherwise 
eligible  (but  for  the  employer's  exercise 
of  discretion)  violates  the  requirements 
of  section  411(d)(6).  A  plan  provision 
that  makes  a  section  411(d)(6)  protected 
benefit  available  only  to  those 
employees  as  the  employer  may 
designate  is  within  the  scope  of  this 
prohibition.  Thus,  for  example,  a  plan 
provision  under  which  only  employees 
who  are  designated  by  the  employer  are 
eligible  to  receive  a  subsidized  early 
retirement  benefit  constitutes  an 
impermissible  provision  under  section 
411(d)(6).  In  addition,  a  pension  plan 
that  permits  employer  discretion  to  deny 
the  availability  of  a  section  411(d)(6) 
protected  benefit  violates  the  definitely 
determinable  requirement  of  section 
401(a),  including  section  401(a)(25).  See 
§  1.401-l(b)(l](i).  This  is  the  result  even 
if  the  plan  specifically  limits  the 
employer's  discretion  to  choosing  among 
section  411(d)(6)  protected  benefits, 
including  optional  forms  of  benefit,  that 
are  actuarially  equivalent.  In  addition, 
the  provisions  of  sections  411(a)(ll)  and 
417(e)  that  allow  a  plan  to  make 
involuntary  distributions  of  certain 
amounts  are  not  excepted  from  this 
limitation  on  employer  discretion.  Thus, 
for  example,  a  plan  may  not  permit 
employer  discretion  with  respect  to 
whether  beneRts  will  be  distributed 
involuntarily  in  the  event  that  the 
present  value  of  the  employee's  benefit 
is  not  more  than  $3,500  within  the 
meaning  of  sections  411(a)(ll)  and 
417(e).  (An  exception  is  provided  for 
such  provisions  with  respect  to  the 
nondiscrimination  requirements  of 
section  401(a)(4).  See  §  1.401(a)-4  Q&A- 
4.) 

(b)  Exception  for  administrative 
discretion.  A  plan  may  permit  limited 
discretion  with  respect  to  the  ministerial 
or  mechanical  administration  of  the 
plan,  including  the  application  of 
objective  plan  criteria  specifically  set 
forth  in  the  plan.  Such  plan  provisions 
do  not  violate  the  requirements  of 
section  411(d)(e)  or  the  definitely 
determinable  requirement  of  section 
401(a),  including  section  401(a)(25).  For 
example,  these  requirements  are  not 
violated  by  the  following  provisions  that 
permit  limited  administrative  discretion: 


(1)  Commencement  of  benefit 
payments  as  soon  as  administratively 
feasible  after  a  stated  date  or  event; 

(2)  Employer  authority  to  determine 
whether  objective  criteria  specified  in 
the  plan  (e.g..  objective  criteria  designed 
to  identify  those  employees  with  a 
heavy  and  immediate  financial  need  or 
objective  criteria  designed  to  determine 
whether  an  employee  has  a  permanent 
and  total  disability)  have  been  satisfied: 
and 

(3)  Employer  authority  to  determine, 
pursuant  to  specific  guidelines  set  forth 
in  the  plan,  whether  the  participant  or 
spouse  is  dead  or  cannot  be  located. 

Q-S:  When  will  the  exercise  of 
discretion  by  some  person  or  persons, 
other  than  the  employer,  be  treated  as 
employer  discretion? 

A-5:  For  purposes  of  applying  the 
rules  of  this  section  and  i  1.401(a)-4,  the 
term  "employer"  includes  plan 
administrator,  fiduciary,  trustee, 
actuary,  independent  third  party,  and 
other  persons.  Thus,  if  a  plan  permits 
any  person,  other  than  the  participant 
(and  other  than  the  participant's 
spouse),  the  discretion  to  deny  or  limit 
the  availability  of  a  section  411(d)(6) 
protected  benefit  for  which  the 
employee  is  otherwise  eligible  under  the 
plan  (but  for  the  exercise  of  such 
discretion),  such  plan  violates  the 
requirements  of  sections  401(a), 
including  section  411(d)(8)  and,  where 
applicable,  the  definitely  determinable 
requirement  of  section  401(a),  including 
section  401(a)(25). 

Q-€:  May  a  plan  condition  the 
availability  of  a  section  411(d)(6) 
protected  benefit  on  the  satisfaction  of 
objective  conditions  that  are  specifically 
set  forth  in  the  plan? 

A-6:  (a)  Certain  objective  conditions 
permissible — (1)  In  general.  The 
availability  of  a  section  411(d)(6) 
protected  benefit  may  be  limited  to 
employees  who  satisfy  certain  objective 
conditions  provided  the  conditions  are 
ascertainable,  clearly  set  forth  in  the 
plan  and  not  subject  to  the  employer's 
discretion  except  to  the  extent 
reasonably  necessary  to  determine 
whether  the  objective  conditions  have 
been  met.  Also,  the  availabiUty  of  the 
section  411(d)(6)  protected  benefit  must 
meet  the  nondiscrimination 
requirements  of  section  401(a)(4).  See 
9  1.401(a>-4. 

(2)  Examples  of  permissible 
conditions.  The  following  examples 
illustrate  of  permissible  objective 
conditions:  a  plan  may  deny  a  single 
sum  distribution  form  to  employees  for 
whom  life  insurance  is  not  available  at 
standard  rates  as  defined  under  the 
terms  of  the  plan  at  the  time  the  single 


sum  distribution  would  otherwise  be 
payable:  a  plan  may  provide  that  a 
single  sum  distribution  is  available  only 
if  the  employee  is  in  extreme  financial 
need  as  defined  under  the  terms  of  the 
plan  at  the  time  the  single  sum 
distribution  would  otherwise  be 
payable:  a  plan  my  condition  the 
availability  of  a  single  sum  distribution 
on  the  execution  of  a  covenant  not  to 
compete,  provided  that  objective 
conditions  with  respect  to  the  terms  of 
such  covenant  and  the  employees  and 
circumstances  requiring  execution  of 
such  covenant  are  set  forth  in  the  plan. 

(b)  Conditions  based  on  factors  within 
employer's  discretion  generally 
impermissible.  A  plan  may  not  limit  the 
availabihty  of  section  411(d)(6) 
protected  benefits  permitted  under  the 
plan  on  objective  conditions  that  are 
within  the  employer's  discretion.  For 
example,  the  availability  of  section 
411(d)(6)  protected  benefits  in  a  plan 
may  not  be  conditioned  on  a 
determination  with  respect  to  the  level 
of  the  plan's  funded  status,  because  the 
amount  of  plan  funding  is  within  the 
employer's  discretion.  However,  for 
example,  although  conditions  based  on 
the  plan's  funded  status  are 
impermissible,  a  plan  may  limit  the 
availability  of  a  section  411(d)(6) 
protected  benefit  (e.g.,  a  single  sum 
distribution)  in  an  objective  manner, 
such  as  the  following: 

(1)  Single  sum  distributions  of  $25,000 
and  less  are  available  without  limit;  and 

(2)  Single  sum  distributions  in  excess 
of  $25,000  are  available  for  a  year  only 
to  the  extent  that  the  total  amount  of 
such  single  sum  distributions  for  the 
year  is  not  greater  than  $5,000,000;  and 

(3)  An  objective  and 
nondiscriminatory  method  for 
determining  which  particular  single  sum 
distributions  will  not  be  available  during 
a  year  in  order  for  the  $5,000,000  limit  to 
be  satisfied  is  set  forth  in  the  plan. 

Q-7:  May  a  plan  be  amended  to  add 
employer  discretion  or  conditions 
restricting  the  availability  of  a  section 
411(d)(6)  protected  benefit? 

A-7:  No.  The  addition  of  employer 
discretion  or  objective  conditions  with 
respect  to  a  section  411(d)(6)  protected 
benefit  that  has  already  accrued 
violates  section  411(d)(6).  Also,  the 
addition  of  conditions  (whether  or  not 
objective)  or  any  change  to  existing 
conditions  with  respect  to  section 
411(d)(6)  protected  benefits  that  results 
in  any  further  restriction  violates  section 
411(d)(6).  However,  the  addition  of 
objective  conditions  to  a  section 
411(d)(6)  protected  benefit  may  be  made 
with  respect  to  benefits  accrued  after 
the  later  of  the  adoption  or  effective 
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date  of  the  amendment.  In  addition, 
objective  conditions  may  be  imposed  on 
section  411(d)(6)  protected  benefits 
accrued  as  of  the  date  of  an  amendment 
where  permitted  under  the  transitional 
rules  of  S  1.401(a)-4  Q&A-5  and  Q&A-8 
of  this  section.  Finally,  objective 
conditions  may  be  imposed  on  section 
411(d)(6)  protected  boiefits  to  the  extent 
permitted  by  the  permissible  benefit 
cutback  provisions  of  Q&A-2  of  this 
section. 

Q-8:  If  a  plan  contains  an 
impermissible  employer  discretion 
provision  with  respect  to  a  section 
411(d)(6)  protected  benefit,  what 
acceptablie  alternative  exist  for 
amending  the  plan  without  violating  the 
requirements  of  section  411(d)(6)? 

A-8:  (a)  In  general.  The  following 
rules  apply  for  purposes  of  making 
necessary  amendments  to  existing  plans 
(as  defined  in  Q&A-O  of  this  section) 
that  contain  discretion  provisions  with 
respect  to  the  availability  of  section 
411(d)(e)  protected  benefits  that  violate 
the  requirements  of  section  401(a), 
including  sections  401(a)(25)  and 
411(d)(6),  and  this  section.  These 
transitional  rules  are  provided  under  the 
authority  of  section  411(d)(6)  and  section 
7805(b). 

(b)  Transitional  alternatives.  If  the 
availability  of  an  optional  forms  of 
benefit,  early  or  late  retirement  benefit, 
or  retirement-type  subsidy  under  an 
existing  plan  is  conditioned  on  the 

.  exercise  of  employer  discretion,  the  plan 
must  be  amended  either  to  eliminate  the 
optional  form  of  benefit,  early  or  late 
retirement  benefit  or  retirement-type 
subsidy  to  make  such  benefit  available 
to  all  participants  without  limitation,  or 
to  apply  objective  and 
nondiscriminatory  conditions  to  the 
availability  of  the  optional  form  of 
benefit  early  or  later  retirement  benefit 
or  retirement-type  subsidy.  See 
paragraph  (d)  of  this  Q&A-8  for  rules 
limiting  the  period  during  which  section 
411(d)(6)  protected  benefits  may  be 
eliminated  or  reduced  under  this 
paragraph. 

(c)  Compliance  and  amendment  date 
provisions — (1)  Operational  compliance 
requirement.  On  or  before  the 
applicable  effective  date  for  the  plan  (as 
determined  under  Q&A-9  of  this 
section),  the  plan  sponsor  must  select 
one  of  the  alternatives  permitted  under 
paragraph  (b)  of  the  Q&A-8  with  respect 
to  each  affected  section  411(d)(6) 
protected  benefit  and  the  plan  must  be 
operated  in  accordance  with  this 
selection.  This  is  an  operational 
requirement  and  does  not  require  a  plan 
amendment  prior  to  the  period  set  forth 
in  paragraph  (c)(2)  of  this  Q&A-8.  There 
are  no  special  reporting  requirements 


under  the  Code  or  this  section  with 
respect  to  this  selection. 

(2)  Deferred  amendment  date.  If 
paragraph  (c)(1)  of  this  Q&A-8  is 
satisfied,  a  plan  amendment  conforming 
the  plan  to  the  particular  alternative 
selected  under  paragraph  (b)  of  this 
Q&A-8  must  be  adopted  wi^in  the  time 
period  permitted  for  amending  plans  in 
order  to  meet  the  requirements  of 
section  410(b)  as  amended  by  TRA  '86. 
The  plan  amendment  to  conform  the 
plan  to  these  regulations  may  be  made 
at  an  earlier  date.  Such  conforming 
amendment  must  be  consistent  with  the 
sponsor's  selection  as  reflected  by  plan 
practice  during  the  period  from  the 
effective  date  to  the  date  the 
amendment  is  adopted.  Thus,  for 
example,  if  any  existing  calendar  year 
noncollectively  bargained  defined 
benefit  plan  has  a  single  sum 
distribution  option  that  is  subject  to 
employer  discretion  as  of  August  1, 1986, 
and  such  employer  makes  one  or  more 
single  sum  distributions  available  on  or 
after  January  1, 1989  and  before  the 
effective  date  by  which  plan  amendment 
is  required  pursuant  to  this  section,  then 
such  employer  may  not  adopt  a  plan 
amendment  eliminating  the  single  sum 
distribution,  but  rather  must  adopt  an 
amendment  eliminating  the  discretion 
provision.  Any  objective  conditions  that 
are  adopted  as  part  of  such  amendment 
must  not  be  inconsistent  with  the  plan 
practice  for  the  applicable  period  prior 
to  the  amendment.  A  conforming 
amendment  under  this  paragraph  (c)(2) 
must  be  made  with  respect  to  each 
section  411(d)(6)  protected  benefit  for 
which  such  amendment  is  required  and 
must  be  retroactive  to  the  applicable 
effective  date. 

(d)  Limitation  on  transitional 
alternatives.  The  transitional 
alternatives  permitting  the  elimination 
or  reduction  of  section  411(d)(6) 
protected  benefits  are  only  permissible 
until  the  apphcable  effective  date  for  the 
plan  (see  Q8tA-9  of  this  section).  After 
the  applicable  effective  date,  any 
amendment  (other  than  one  permitted 
under  paragraph  (c)(2)  of  this  Q&A-8) 
that  eliminates  or  reduces  a  section 
411(d)(6)  protected  benefit  or  imposes 
new  objective  conditions  on  the 
availability  of  such  benefit  will  fail  to 
qualify  for  the  exception  to  section 
411(d)(6)  provided  in  this  Q&A-8.  This  is 
the  case  without  regard  to  whether  the 
section  411(d)(6)  protected  benefit  is 
subject  to  employer  discretion. 

Q-9:  What  are  the  applicable  effective 
date  rules  for  purposes  of  this  section? 

A-9:  (a)  General  effective  date. 
Except  as  otherwise  provided  in  this 
section,  the  provisions  of  this  section 
are  effective  January  30, 1986. 


(b)  New  plans — (1)  In  general.  Unless 
otherwise  provided  in  paragraph  (b)(2) 
of  this  Q&A-9,  plans  that  are  either 
adopted  or  made  effective  on  or  after 
August  1, 1986,  are  "new  plans".  With 
respect  to  such  new  plans,  this  section  is 
effective  August  1, 1986.  This  effective 
date  is  applicable  to  such  plans  whether 
or  not  they  are  collectively  bargained. 

(2)  Exception  with  respect  to  certain 
new  plans.  Plans  that  are  new  plans  as 
defined  in  paragraph  (b)(1)  of  this  Q&A- 
9;  under  which  the  availability  of  a 
section  411(d)(6)  protected  benefit  is 
subject  to  employer  discretion;  and  that 
receive  a  favorable  determination  letter 
that  covered  such  plan  provisions  with 
respect  to  an  application  submitted  prior 
to  July  11, 1988,  will  be  treated  as 
existing  plans  with  respect  to  such 
section  411(d)(6)  protected  benefit  for 
purposes  of  the  transitional  rules  of  this 
section.  Thus,  such  plans  are  eligible  for 
the  compliance  and  amendment 
alternatives  set  forth  in  the  transitional 
rule  in  Q&A-8  of  this  section. 

(c)  Existing  plans — (1)  In  general. 
Plans,  including  plans  that  are  adoptions 
of  master  or  prototype  plans,  that  are 
both  adopted  and  in  effect  prior  to 
August  1, 1986,  are  "existing  plans"  for 
purposes  of  this  section.  In  addition,  a 
plan  that  is  established  after  July  31, 
1986,  but  before  January  1. 1989.  as  an 
initial  adoption  of  a  master  or  prototype 
plan  for  which  a  favorable  opinion  letter 
was  issued  by  the  Service  after  July  18. 
1985  and  before  January  1, 1989,  will  be 
deemed  to  be  an  existing  plan  for 
purposes  of  this  section.  See  sections 
4.01  and  4.02  of  Rev.  Proc.  84-23, 1984-1 
C.B.  457,  459,  for  the  definitions  of 
master  prototype  plans.  However,  if 
such  plan  ceases  to  be  covered  under  an 
opinion  letter  of  the  type  described 
above,  as  a  result  of  amendment  of  the 
plan  or  adoption  of  a  new  plan,  prior  to 
the  first  day  of  the  first  plan  year 
beginning  on  or  after  January  1. 1989, 
then  the  effective  date  for  such  plan  will 
be  determined  as  though  the  plan  were  a 
new  plan  initially  adopted  as  of  the  date 
of  such  amendment  or  adoption  of  a 
new  plan.  Finally,  new  plans  described 
in  paragraph  (b)(2)  of  this  Q&A-9  are 
treated  as  existing  plans  with  respect  to 
certain  section  411(d)(6)  protected 
benefits.  Subject  to  the  limitations  in 
paragraph  (c)  of  this  Q*A-9,  the 
effective  dates  set  forth  in  paragraphs 
(c)(2),  (c)(3),  and  (c)(4)  of  this  QaA-9 
apply  to  these  existing  plans  for 
purposes  of  this  section: 

(2)  Existing  noncollectively  bargained 
plans.  With  respect  to  existing  plans 
other  than  collectively  bargained  plans 
this  section  is  effective  for  the  first  day 
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of  the  first  plan  year  commencing  on  or 
after  January  1. 1989. 

(3)  Existing  collectively  bargained 
plans.  With  respect  to  existing 
collectively  bargained  plans  this  section 
is  effective  for  the  later  of  the  Hrst  day 
of  the  First  plan  year  commencing  on  or 
after  January  1, 1989,  or  the  first  day  of 
the  first  plan  year  that  the  requirements 
of  section  410(b)  as  amended  by  TRA  '86 
apply  to  such  plan. 

(4)  Existing  master  and  prototype 
plans.  With  respect  to  existing  plans 
that  are  adoptions  of  master  or 
prototype  plans  the  effective  date  will 
be  the  ^rst  day  of  the  first  plan  year 
commencing  on  or  after  January  1, 1989. 

(d)  Delayed  effective  date  not 
applicable  to  new  alternatives  or 
conditions — (1)  In  general.  The  delayed 
effective  dates  in  paragraphs  (c)(2)  and 
(c)(3)  of  this  Q&A-9  for  existing  plans 
are  only  applicable  with  respect  to  a 
section  411(d)(6)  protected  benefit  if 
both  the  section  411(d)(6)  protected 
benefit  and  the  condition  providing 
employer  discretion  as  to  the 
availability  of  such  beneflt  are  both 
adopted  and  in  e^ect  prior  to  August  1. 
1986.  If  the  preceding  sentence  is  not 
satisfied  with  respect  to  a  particular 
section  411(d)(6)  protected  benefit,  this 
section  is  effective  with  respect  to  such 
section  411(d)(6)  protected  benefit  as  if 
the  plan  were  a  new  plan. 

(2)  Addition  of  discretion  on  or  after 
January  30.  1986.  The  delayed  effective 
dates  in  paragraphs  (c)(2)  and  (c)(3)  of 
this  Q&A-9  are  not  available  with 
respect  to  any  section  411(d)(6) 
protected  benefit  if  the  section  411(d)(6) 
protected  benefit  was  provided  for  in 
the  plan  prior  to  January  30, 1986.  and 
the  availability  of  such  benefit  was 
made  subject  to  the  exercise  of 
employer  discretion  on  or  after  January 
30, 1986.  If  the  conditions  set  forth  in  this 
paragraph  are  not  satisfied  with  respect 
to  a  particular  section  411(d)(6) 
protected  benefit,  this  section  is 
effective  with  respect  to  such  section 
411(d)(6)  protected  benefit  as  if  the  plan 
were  a  new  plan.  A  limited  exception  is 
provided  with  respect  to  existing  plans 
that  provided  a  particular  section 
411(d)(6]  protected  benefit  prior  to 
January  30, 1986,  and  then  amended  the 
plan  after  January  30, 1986,  and  before 
August  1, 1986.  to  add  a  provision  for 
employer  discretion  with  respect  to  the 
availability  of  such  benefit.  Such  plans 
are  required  to  have  been  amended 
retroactively  by  December  31. 1987.  to 
remove  such  provision  for  employer 
discretion,  and.  if  the  benefit  made 
subject  to  such  discretion  was 


subsequently  eliminated,  the  plan  is 
required  to  have  been  further  amended, 
by  the  same  date,  to  retroactively 
reinstate  the  benefit. 

(3)  Exception  for  certain  amendments 
covered  by  a  favorable  determination 
letter.  If  an  amendment  adding  a  section 
411(d)(6)  protected  benefit  subject  to 
employer  discretion  was  adopted  or 
made  effective  after  August  1, 1986.  and 
the  plan  receives  a  favorable 
determination  letter  covering  such 
provision  with  respect  to  an  application 
for  such  letter  made  prior  to  July  11. 
1988,  then  the  effective  date  for 
purposes  of  amending  such  provision 
under  the  transitional  rules  is  the 
apphcable  effective  date  determined 
under  the  rules  with  respect  to  existing 
plans. 

(e)  Transitional  rule  effective  date. 
The  transitional  rule  provided  in  Q&A-8 
of  this  section  is  effective  January  30, 
1986. 

Lawrence  B.  Gibbs. 

Commissioner  of  Internal  Revenue. 
Approved:  June  14. 1988. 

O.  Donaldson  Chapoton. 

Assistant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf 

agency:  Minerals  Management  Service. 
Interior. 

action:  Final  rule;  correction. 

summary:  This  Notice  is  being 
published  to  correct  inadvertent 
omissions  of  part  of  S  250.135  and 
several  erroneous  cross-references  in  30 
CFR  Part  250,  the  Consolidated  Offshore 
Operating  Rules,  as  published  on  April 
1,  1988  (53  FR  10596). 

EFFECTIVE  DATE:  July  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Gerald  D.  Rhodes,  Chief,  Branch  of 
Rules,  Orders,  and  Standards;  telephone 
(703)  648-7816.  (FTS)  959-7816. 
SUPPLEMENTARY  INFORMATION:  The 

Minerals  Management  Service  (MMS) 
inadvertently  omitted  a  portion  of 
paragraph  (d)(2)(iv]  and  several  portions 
of  paragraph  (d)(3)  of  30  CFR  250.135 
from  the  Consolidated  Offshore 
Operating  Rules  (COOR)  published  in 


the  Federal  Register  on  April  1, 1988.  As 
a  consequence  of  this  inadvertent 
omission,  paragraphs  (d)(4)  and  (d)(5)  of 
S  250.135  were  erroneously  numbered 
(d)(3)  and  (d)(4),  respectively.  In 
addition.  MMS  has  identified  several 
erroneous  cross-references  in  the  COOR 
as  published.  That  happened  as  a  result 
of  the  reorganization  and  renumbering 
of  some  provisions  in  the  proposed 
rulemaking  as  published  in  the  Federal 
Register  on  March  18, 1986  (51  FR  9316). 

The  MMS  is  issuing  this  corrective 
amendment  of  30  CFR  Part  250  as  a  final 
rule  effective  upon  publication  under  the 
authority  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(3)(B))  for 
the  following  reasons: 

(1)  The  changes  in  the  rules  (revisions 
§  250.135  (d)(2)(iv)  and  (d)(3)  and 
renumbering  of  paragraphs  (d)(3)  and 
(d)(4))  are  determined  to  be 
"corrections"  to  the  rules  published  on 
April  1. 1988. 

(2)  The  revised  and  added  final  rules 
in  30  CFR  250.135  will  read  the  same  as 
they  did  in  the  proposed  rulemaking  (51 
FR  9316),  and  they  have  already  been 
subject  to  public  review  and  comment. 

(3)  There  was  no  intention  to  change 
§  250.135(d)  in  the  final  version  from 
how  it  appeared  in  the  proposed 
rulemaking. 

(4)  Renumbering  paragraphs  (d)(3)  and 
(d)(4)  to  read  (d)(4)  and  (d)(5), 
respectively,  does  not  change  the 
substance  of  the  regulations. 

(5)  The  correction  of  cross-references 
does  not  change  the  substance  of  the 
regulations  in  their  final  version  from 
how  it  appeared  in  the  proposed 
rulemaking. 

This  amendment  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291;  therefore,  a  regulatory  impact 
analysis  is  not  required.  The  Department 
of  the  Interior  (DOI)  has  determined  that 
this  rule  will  not  have  a  significant 
economic  effect  on  small  entities  since 
offshore  activities  are  complex 
undertakings  generally  engaged  in  by 
big  enterprises  that  are  not  considered 
small  entities. 

The  DOI  has  also  determined  that  this 
.action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore,  an 
Environmental  Impact  Statement  is  not 
required. 

The  information  collection  contained 
in  this  correction  was  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3507  6/ se?. 

Author:  This  document  was  prepared 
by  Mario  Rivero.  Offshore  Rules  and 
Operations  Division,  MMS. 


List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts, 
Incorporation  by  reference. 

Investigations.  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands-mineral  resources.  Public  lands- 
right-of-way,  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Date:  June  24. 1988. 
William  D.  Bettenl>eig. 

Director.  Minerals  Management  Service. 

For  the  reasons  set  forth  in  the 
preamble,  30  CFR  Part  250  is  amended 
as  follows: 

PART  250-{AMENDEDl 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  Sec.  204.  Pub.  L  95-372.  92  Stat. 
629  (43  U.S.C.  1334). 

§250.30    [Amended] 

2.  Section  250.30  is  amended  by 
replacing  "§  250.34(c)"  in  the  last  line 
with  "§  250.34(d)". 

§250.33    [Amended] 

3.  In  S  250.33,  paragraph 
(b)(19)(i)(A)(5)  is  amended  by  replacing 
"paragraph  (b)(18)(iv)"  in  the  last  line 
with  "paragraph  (b)(19)(iv)". 

§250.34    [Amended] 

4.  In  §  250.34,  paragraph 
(b)(12)(i)(A)(5)  is  amended  by  replacing 
"paragraph  (b)(9)(iv)(A)"  in  the  last  line 
with  "paragraph  (b)(12)(iv)(A)". 

§250.45    [Amended] 

5.  In  §  250.45.  paragraph  (b)(2]  is 
amended  by  replacing  "§§  250.33(a)(22) 
or  250.34(a)(14)"  in  the  fifth  and  sixth 
lines  with  "§§  250.33(b)(19)  or 
250.34(b){12)". 

6.  In  §  250.45,  paragraph  (d)  is 
amended  by  replacing 
"§§250.33(a)(22)(i)(A)or 
250.34(a)(14)(i)(A)"  in  the  9th  and  10th 
lines  with  "§§  250.33(b)(19)(i)(A)  or 
250.34(b)(12)(i)(A)". 

§250.46    [Amended] 

7.  In  §  250.46,  paragraph  (a)(6)  is 
amended  by  replacing  "§  250.33(a)(22)  or 
250.34(a)(14)"  in  the  9th  and  10th  lines 
with  "§  250.33(b)(19)  or  250.34(b)(12)". 

8.  In  §  250.46,  paragraph  (b)  is 
amended  by  replacing 
"§§250.33(a)(22)(i)(A)or 
250.34(a)(14)(i)(A)"  in  the  seventh  line 
with  "§§  250.33(b)(19)(i)(A)  or 
250.34(b)(12)(i)(A)". 


§250.134    (Amended] 

9.  In  §  250.134,  paragraph  (d)(4)(ii)  is 
amended  by  replacing  "§  250.138(c)(5)" 
in  the  last  line  with  "§  250.136(c)(5)". 
§250.135    [Amended] 

10.  In  §  250.135,  paragraph  (d)(2)(iv)  is 
correctly  revised  to  read: 

(iv)  Where  appropriate,  the  dynamic 
effects  due  to  the  cyclic  nature  of  gust 
wind  and  cyclic  loads  due  to  vortex 
shedding  shall  be  taken  into  account. 
Both  the  drag  and  lift  components  of 
loads  due  to  vortex  shedding  shall  be 
taken  into  account. 

S  250.135    [Amended] 

11.  In  §  250.135.  the  numbering  of 
paragraphs  (d)(3)  and  (d)(4)  is  corrected 
to  redesignate  those  paragraphs  as  {d)(4) 
and  (d)(5),  respectively. 

12.  In  §  250.135,  paragraph  (d)(3)  is 
correctly  added  to  read: 

(3)  Current  load  information  including 
the  following: 

(i)  Current-induced  loads  on  immersed 
members  of  the  platform  shall  be 
accounted  for  by  defensible  methods  or 
the  results  of  model  test  or  site-specific 
data, 

(ii)  The  lift  and  drag  coefficients  used 
in  the  determination  of  current  loads 
shall  be  appropriate  to  the  current 
velocity  and  structural  configuration. 

(iii)  Current  velocity  profiles  used  in 
design  shall  be  appropriate  to  the 
installation  site. 

(iv)  For  determination  of  loads 
induced  by  the  simultaneous  occurrence 
of  wave  and  current  fields,  the  total 
velocity  field  shall  be  computed  by 
defensible  methods  before  computing 
the  total  force,  and 

(v)  Where  appropriate,  flutter  and 
load  amplification  due  to  vortex 
shedding  shall  be  addressed. 

§250.136    [Amended] 

13.  In  §  250.136,  paragraph  {b)(3)(i)  is 
amended  by  replacing  "§  250.134"  in  the 
second  sentence  with  "§  250.135". 

§250.137    [Amended] 

14.  In  §  250.137,  paragraph  (c)(3)(iv)  is 
amended  by  replacing 

"§  250.139(d)(l)(iv)"  in  the  last  line  with 
"§  250.139(d)(l)(ii)". 

§  250.141    (Amended] 

15.  In  §  250.141,  paragraph 
(b)(7){iii)(Dj  is  amended  by  replacing 
"§  250.139(d)(l)(v)"  in  the  first  line  with 
"§  250.139(d)(l)(iv)". 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 

(BERC-349-F] 

Medicare  Program;  Reasonable 
Charge  Limitations 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth  the 
circumstances  under  which  HCFA  will 
consider  establishing  special  reasonable 
charge  payment  limits  for  physicians' 
services  reimbursed  under  Part  B  of  the 
Medicare  program.  The  rule  describes 
the  factors  that  HCFA  will  consider  and 
the  procedures  it  will  follow  in 
establishing  the  limits. 

The  purpose  of  this  rule  is  to  bring  the 
regulations  into  conformance  with  the 
provisions  of  section  9333  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986.  As  amended,  the  law  stipulates  the 
specific  circumstances  under  which  the 
Secretary  may  establish  special 
reasonable  charge  limits  for  physicians' 
services.  The  rule  also  responds  to  the 
public  comments  received  on  the  final 
rule  with  comment  period  that  set  forth 
the  general  principles  for  establishing 
special  reasonable  charge  limits. 
EFFECTIVE  DATE:  These  regulations  are 
effective  September  9, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Wren.  (301)  966-4506. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  1842(b)(3)  of  the  Social 
Security  Act  (the  Act)  requires  that  all 
payments  under  Part  B  of  the  Medicare 
program  must  be  reasonable. 

Reasonable  charge  determinations 
under  Part  B  generally  are  based  on 
customary  and  prevailing  charges 
derived  from  historic  charge  data.  The 
reasonable  charge  for  a  service  is 
generally  the  lowest  of  (1)  the  actual 
charge,  (2)  the  customary  charge  made 
by  a  particular  supplier,  or  (3)  the 
prevailing  charge,  which  is  set  at  the 
75th  percentile  in  the  range  of  customary 
charges  for  similar  services  in  the 
locality.  For  nonphysician  medical 
services,  the  reasonable  charge  is  the 
lowest  of  four  factors.  These  include  the 
three  factors  cited  above  and  an 
inflation-indexed  charge.  An  economic 
index  limits  the  annual  increases  in 
prevailing  charges  for  physicians' 
services. 
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This  standard  method  of  determining 
the  reasonable  charge  for  a  service  can. 
in  some  instances,  result  in  payments 
that  may  not  be  reasonable.  This  may 
occur,  for  example  when  (1)  the 
marketplace  is  not  truly  competitive 
because  of  a  limited  number  of 
suppliers;  (2)  the  Medicare  and 
Medicaid  programs  are  the  primary 
source  of  payment  for  a  service;  (3)  the 
charge  involves  the  use  of  new. 
expensive  technology  for  which  there  is 
not  an  extensive  charge  history;  (4)  the 
charges  do  not  reflect  changing 
technology  or  increased  facility  with 
that  technology  (for  example,  when  first 
done,  a  medical  procedure  may  require 
considerable  skill  and  entail  substantial 
risk,  but  becomes  more  routine  with 
additional  experience);  (5)  prevailing 
charges  in  a  locality  are  clearly  out-of- 
line  with  prevailing  charges  in  other 
localities;  or  (6)  charges  are  grossly  in 
excess  of  acquisition  or  production 
costs. 

In  recognition  of  these  circumstances. 
a  new  section  1842(b](8]  was  added  to 
the  Act  through  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (COBRA)  (Pub.  L  99-272,  enacted 
April  7, 1986).  Section  1842(b)(8)  requires 
that  the  Secretary  describe  in 
regulations  the  factors  to  be  used  in 
determining  the  cases  in  which  the 
application  of  the  reasonable  charge 
methodology  results  in  a  charge  that  is 
grossly  excessive  or  grossly  deficient.  It 
also  requires  the  Secretary  to  provide  in 
regulations  the  factors  to  be  considered 
in  those  cases  in  establishing  a 
reasonable  charge  that  is  realistic  and 
equitable. 

To  implement  the  statute,  we 
published,  on  August  11. 1986.  a  Hnal 
rule  with  a  60-day  public  comment 
period  (51  FR  28710).  The  final  rule 
amended  42  CFR  405.502  that  sets  forth 
the  criteria  to  be  used  in  determining 
reasonable  charges.  In  accordance  with 
section  1842(b)(8|  of  the  Act.  we 
specified  in  the  final  rule  the 
circumstances  under  which  HCFA  or  its 
Medicare  Part  B  carriers  will  consider 
establishing  special  reasonable  charge 
payment  limits  for  services  (including 
supplies  and  equipment)  reimbursed 
under  Part  B  of  the  Medicare  program. 
The  rule  also  described  the  factors  that 
HCFA  or  a  carrier  will  consider  and  the 
procedures  it  will  follow  in  establishing 
the  limits.  The  limits  would  be  either  an 
upper  limit  to  correct  a  grossly 
excessive  charge  or  a  lower  limit  to 
correct  a  grossly  deficient  charge.  In 
either  case,  the  limit  would  be  either  a 
specific  dollar  amount  or  a  special 
method  to  be  used  in  determining  the 


reasonable  charges  allowed  for  a 
particular  service  or  category  of  service. 

Subsequent  to  the  publication  of  the 
final  rule,  section  S333  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(OBRA)  (Pub.  L  99-509)  was  enacted 
(October  21. 1986).  Section  9333 
amended  section  1842(b)(8)  of  the  Act 
and  added  new  paragraphs  (9)  and  (10). 
As  amended,  the  law  specifies  the 
distinct  procedures  under  which  the 
Secretary  may  establish  special 
reasonable  charge  limits  for  physicians' 
services.  It  also  provides  for  a  limitation 
to  the  amount  that  nonparticipating 
physicians  may  charge  for  a  service  if  a 
special  reasonable  charge  limit  is 
established  for  that  physician  service. 
This  charge  limitation  is  scheduled  to 
expire  for  services  furnished  after  the 
earlier  of  December  31. 1990  or  one  year 
after  the  date  that  the  Secretary  reports 
to  Congress  on  the  development  of  a 
relative  scale  for  physicians'  services. 

We  believe  that  the  provision 
concerning  special  reasonable  charge 
limits  for  physicians'  services  requires 
conforming  changes  to  the  regulations 
and,  therefore,  we  are  setting  forth  these 
changes  below.  However,  because  the 
regulations  follow  the  law  very  closely, 
and  we  have  not  exercised  our 
discretion  in  interpreting  the  law,  we  are 
not  publishing  a  prior  notice  with 
opportunity  to  comment.  This  is 
consistent  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b))  which 
does  not  require  notice  and  opportunity 
for  public  comment  for  "interpretative 
rules".  We  believe  that  these  rules  are 
interpretative  because  they  merely 
reiterate  the  explicit  statutory 
obligations  and  are  grounded  firmly  in 
statutory  language. 

We  are  not  developing  implementing 
regulations  on  the  provision  concerning 
the  limitation  to  the  amount  that 
nonparticipating  physicians  may  charge 
for  a  service  if  a  special  reasonable 
charge  limit  is  established  for  that 
physician  service  in  view  of  the  fact  that 
the  provision  is  time  limited,  and  we 
consider  it  to  be  self-implementing.  The 
methodology  for  establishing  the 
limitation  on  nonparticipating 
physicians'  charges  set  forth  in  the 
statute  is  very  precise,  and  we  believe 
that  no  regulations  are  required  to 
interpret  the  provision. 

The  provisions  of  the  August  11. 1986. 
final  rule,  the  comments  we  received, 
our  responses  to  those  comments,  and 
the  changes  we  are  making  to  conform 
the  regulations  to  the  new  provisions  of 
sections  1842(b)  (8)  and  (9)  of  the  Act 
are  discussed  below. 


n.  Provisioiu  of  the  August  11, 1908, 
Final  Rule 

In  the  August  11. 1986  final  rule,  we 
revised  {  405.502(a)(7)  that  describes  the 
use  of  "other  factors",  rather  than  the 
standard  methodology,  in  making  a 
determination  of  inherent 
reasonableness.  We  clarified  that  the 
other  factors  which  may  be  considered 
include  the  special  reasonable  charge 
limits  that  we  described  in  a  new 
paragraph  (g)  of  S  405.502. 

Under  §  405.502(g).  we  specified  that 
HCFA  or  its  Medicare  Part  B  carriers 
may  establish  reasonable  charge  limits 
for  a  category  of  service  if  it  determines 
that  the  standard  procedures  for 
calculating  reasonable  charges  result  in 
grossly  deficient  or  excessive  charges. 

(Note. — A  category  of  service  might 
contain  only  one  pSrticuiar  service.) 

We  specified  that  the  special  limit  on 
the  reasonable  charge  is  an  upper  limit 
to  correct  a  grossly  excessive  charge  or 
a  lower  limit  to  correct  a  grossly 
deficient  charge. 

Under  paragraph  (g),  we  described 
examples  of  the  circumstances  in  which 
the  application  of  the  reasonable  charge 
methodology  results  in  either  grossly 
excessive  or  deficient  charges  and  under 
which  HCFA  or  a  carrier  may  determine 
the  need  for  a  special  limit.  We  also 
specified  the  factors  that  HCFA  or  a 
carrier  will  consider  in  establishing  the 
special  limit. 

The  final  rule  specified  that  we  will 
publish  any  proposed  national  limit  as  a 
notice  in  the  Federal  Register  and 
provide  an  opportunity  for  public 
comments,  llien,  we  will  publish  our 
response  to  those  comments  and  our 
final  determination  in  the  Federal 
Register.  The  rule  provided  that  each 
notice  published  in  the  Federal  Register 
also  will  set  forth  the  criteria  and 
circumstances,  if  any,  under  which  a 
carrier  may  grant  an  exception  to  the 
specific  limit.  Thus,  beneficiaries  and 
suppliers  may  request  an  exception  to 
the  limit  if  the  criteria  and 
circumstances  for  an  exception,  issued 
with  the  notice  of  the  limit,  are  met. 

We  also  specified  that  when  carriers 
propose  to  use  their  authority  to  make 
inherent  reasonableness  determinations, 
they  must  inform  the  affected  suppliers 
or  physicians  of  the  factors  considered 
in  establishing  the  limit  and  solicit 
comments.  The  rule  provided  that  after 
evaluating  the  comments  received,  the 
carrier  must  inform  the  affected 
suppliers  or  physicians  of  any  final  limit 
established.  We  stated  that  the  limit  will 
be  effective  for  services  furnished  no 
fewer  than  30  days  after  the  date  of  the 
carrier's  notification. 
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m.  Discussion  of  Comments 

The  August  11  final  rule  invited 
comments  only  on  the  material  that 
concerns  reasonable  charge  amounts 
that  are  deficient  and  special  limits  set 
by  carriers.  We  received  11  timely  items 
of  correspondence.  The  comments  were 
from  one  individual  physician,  one 
national  association  representing 
beneficiaries,  one  Medicare  carrier,  one 
State  Medicaid  agency,  and  State  and 
national  associations  representing 
health  care  professionals.  The  specific 
conmients  and  our  responses  to  these 
comments  follows: 

Comment  Several  commenters 
suggested  that  it  was  not  the  intent  of 
Congress  to  give  the  Secretary  or  HCFA 
legislative  authority  to  set  national 
reasonable  charge  limits. 

Response:  As  we  explained  in  detail 
in  the  August  11, 1986,  final  rule,  we 
beUeve  that  the  regulations  are 
completely  consistent  with  HCFA's 
statutory  authority. 

Comment  Several  commenters 
expressed  concern  that  the  regulation 
will  ultimately  reduce  the  level  of  care 
to  Medicare  beneficiaries. 

Response:  We  do  not  belive  that  this 
regulation,  which  reflects  congressional 
intent  to  establish  a  framework  for 
setting  special  reasonable  charge  limits 
for  health  care,  will  constitute  a  lesser 
commitment  to  quality  health  services. 
The  purpose  of  this  regulation  is  to 
assure  reasonable  charges  for 
physicians'  services.  We  beUeve  the 
industry  will  continue  to  provide  needed 
care  as  long  as  Medicare  charge  screens 
are  reasonable. 

Comment  Several  commenters 
expressed  concern  that  the  section  of 
the  final  rule  on  "grossly  deficient 
charges"  is  too  restrictive  and 
prejudices  any  determination  relative  to 
raising  a  deficient  charge  level.  Specific 
concern  was  expressed  about  the 
statement  in  the  preamble  to  the 
February  18, 1986,  proposed  rule  (51  FR 
5726)  that  situations  in  which  charges 
are  grossly  deficient  are  virtually  non- 
existent. 

Response:  This  comment  has  been 
overcome  by  subsequent  events.  Section 
9333  of  OBRA  of  1986  added  section 
1842(b)(8)(B)  to  the  Act.  That  section 
sets  forth  specific  factors  to  be  used  in 
determining  cases  in  which  a  reasonable 
charge  amount  for  a  physician  service  is 
not  inherently  reasonable  by  reason  of 
its  grossly  excessive  or  grossly  deficient 
amount.  In  view  of  the  statutory  change, 
which  applies  the  list  of  factors  for 
grossly  excessive  and  deficient  charges, 
we  have  modified  the  August  11, 1986. 
final  rule  to  provide  identical  criteria 
and  factors  to  be  considered  in 


determining  whether  a  charge  is  grossly 
excessive  or  grossly  deficient  and  in 
estabhshing  a  limit.  We  have  made  this 
change  for  physician  and  nonphysician 
services,  although  the  statute  prescribes 
these  factors  only  for  physician  services. 

Comment  One  commenter 
recommended  that  we  consider  the 
following  additional  circumstances  in 
determining  whether  a  charge  is  grossly 
deficient: 

•  Cases  in  which  payment  levels  do 
not  appropriately  reflect  the  resource 
requirements  (time,  complexity,  risk, 
overhead  and  production  costs)  required 
to  provide  the  service. 

•  Cases  in  which  Medicare's 
approved  amount  is  at  a  level  that  is 
below,  equal  to,  or  nominally  above  the 
overhead  costs  associated  with 
providing  a  service. 

In  reference  to  the  first  circumstance, 
the  commenter  indicated  that,  unlike 
most  procedural  services,  time  and 
complexity  often  are  the  most  important 
factors  in  evaluating  the 
appropriateness  of  payment  levels  for 
office  and  home  visits. 

The  commenter  also  recommended 
that  the  factors  to  be  used  in 
establishing  lower  limits  for  grossly 
deficient  charges  should  be  expanded  to 
include: 

•  Differences  in  resource 
requirements — HCFA  or  a  carrier  should 
consider  differences  lietween  services  in 
resource  requirements  in  establishing 
lower  and  upper  limits. 

•  Overhead  data-^iCFA  or  a  carrier 
should  estabhsh  lower  prevailing  charge 
limits  for  services  to  bring 
reimbursement  up  to  a  level  that 
provides  a  fair  return  for  services 
currently  priced  at  a  level  that  is  below, 
equal  to,  or  only  nominally  above 
average  overhead  costs  required  to 
perform  the  service. 

Response:  This  rule  implements  a 
provision  of  the  statute  that  requires 
consideration  of  resource  requirements 
and  cost  data  in  determining  whether  a 
charge  is  either  grossly  excessive  or 
grossly  deficient  and  in  establishing  an 
actual  limit.  Furthermore,  we  have 
specifically  added  a  "catch-all"  category 
for  other  relevant  factors  that  would 
encompass  those  enumerated  by  the 
commenter.  Both  of  these  provisions  are 
located  in  this  final  rule  at 
§  405.502(h)(4)(ii).  Additionally,  we  are 
revising  this  rule  at  S  405.502(g)(2)(iii)  to 
clarify  that  in  considering  costs  for  the 
purpose  of  establishing  a  limit  HCFA  or 
a  carrier  may  consider  resource  costs  as 
well  as  acquisition  and  production  costs. 

While  we  have  essentially  accepted 
the  comments  offered,  we  want  to  make 
it  clear  that  we  do  not  believe  that  the 


underlying  law  was  intended  to  alter 
any  historical  imbalance  in  charging 
practices  that  may  exist  between 
"cognitive"  and  "procedural"  services, 
nor  do  we  intend  to  use  these 
regulations  as  a  means  to  do  so. 
Achieving  this  would  probably  require  a 
major  legislative  overhaul  of  payment 
levels  for  physician  services  and  would 
require  development  of  a  relative  value 
scale  (RVS)  reflecting  the  time, 
complexity,  risk.  etc..  for  various 
services.  We  believe  that  Congress 
intended  for  the  Secretary  to  use  this 
authority  to  establish  limits  or  grossly 
excessive  or  grossly  deficient  charges  in 
a  much  more  selective  manner  and  not 
as  a  means  of  making  sweeping  and 
fundamental  changes  in  the  reasonable 
charge  payment  system.  This  view  is 
supported  by  section  1845(e)(3)  of  the 
Act  that  expressly  requires  the 
Secretary  to  develop  a  resource-cost- 
based  RVS  and  to  report  to  the  Congress 
on  recommendations  for  the  appUcation 
of  the  scale  by  July  1. 1989. 

In  addition,  we  have  received 
correspondence  indicating  that  the 
nature  and  contents  of  some  services  (as 
described  by  HCFA's  Common 
Procedure  Coding  System)  has  changed 
over  time  by  the  introduction  and 
inclusion  of  new  and/or  additional 
services  that  previously  were  billed, 
coded  and  reimbursed  as  separate 
services  or  not  provided  at  all.  Because 
of  these  changes,  it  was  suggested  that 
physicians  and  other  interested 
individuals  be  able  to  produce  evidence 
that  a  service  is  paid  at  a  grossly 
deficient  level  t)ecause  it  is  no  longer  the 
same  service  upon  which  the  historical 
reasonable  charges  are  based.  It  is  our 
judgment  that  this  situation  is  covered 
by  the  following  circumstances  and 
factors  enumerated  in  these  final 
regulations: 

•  In  making  a  determination  that 
excessive  or  deficient  charges  exist, 
HCFA  or  a  carrier  may  consider 
circumstances  in  which  the  charges  do 
not  reflect  changing  technology, 
increased  facility  with  that  technology, 
or  changes  in  acquisition,  production  or 
supplier  costs  (5  405.502(g)(l)(iv)). 

•  In  establishing  a  special  limit 
HCFA  or  a  carrier  may  consider 
resources  (overhead,  time,  acquisition  or 
production  costs,  complexity)  required 
to  produce  a  service  or  product 

(§  405.502(g}(2)(iii}). 

•  In  making  a  determination  that 
excessive  or  deficient  charges  exist  or  in 
establishing  a  special  limit  HCFA  may 
make  a  comparison  between  the  charges 
for  a  service  and  the  resource  costs  of 
the  service  over  a  period  of  time 

(§  405.502(h)(4)(ii)(B);. 
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Comment:  Another  commenter 
suggested  that  ambulance  services 
should  be  excluded  from  inherent 
reasonableness  determinations  because 
some  ambulance  companies  receive 
government  subsidies  that  enable  them 
to  set  charges  so  low  that  nonsubsidized 
companies  cannot  compete  with  them. 

Response:  We  believe  that  the 
concept  of  inherent  reasonableness  is 
applicable  to  all  services.  How  special 
limits  are  to  be  applied  in  a  given 
circumstance  can  be  addressed  only  in 
the  context  of  a  speciHc  proposal.  This 
is  why  we  structured  the  regulations  to 
include  a  notice  and  comment  process 
for  each  proposed  special  limit. 

Comment:  One  State  Medicaid  agency 
expressed  concern  that  when  Medicare 
carriers  propose  special  limits,  30  days 
advance  notice  and  comment  period 
would  be  provided  to  affected 
physicians  and  suppliers  but  not  to 
Medicaid  agencies  or  their  agents.  Since 
some  States  use  the  Medicare 
reasonable  charge  in  their  Medicaid 
programs,  it  was  suggested  that  any 
State  Medicaid  agency  in  a  carrier's 
service  area  be  given  30  days  advance 
notice  when  special  reasonable  charge 
limits  are  proposed. 

Response:  We  are  revising  the 
regulations  to  provide  State  Medicaid 
agencies  with  advance  notice  and  the 
opportunity  to  comment  on  any  special 
limit  proposed  by  a  carrier.  The 
regulations  also  will  require  the  carriers 
to  provide  the  agencies  with  advance 
notice  of  any  final  limit  established. 
These  changes  are  found  at 
i  40&.502(gJ(3)  of  this  final  rule. 

IV.  Provisions  of  this  Final  Rule 

In  order  to  respond  to  the  public 
comments  received,  and  to  make  the 
August  11, 1986  final  rule  conform  to 
sections  1842(b)  (8)  and  (9)  of  the  Act. 
we  are  meiking  the  following  additional 
changes  as  well  as  revising  the 
paragraph  headings  within  9  405.502  to 
more  accurately  reflect  the  contents  of 
those  paragraphs. 

We  are  revising  the  regulations  so 
that  the  list  of  circumstances  that  may 
result  in  grossly  excessive  charges  will 
apply  to  grossly  deficient  charges  as 
well.  Thus,  we  are  deleting  the  list  of 
circumstances  relating  to  grossly 
deficient  charges  at  9  405.502(g)(l)(ii) 
and  are  setting  forth  one  list  at 
9  405.502(g)(1)  that  pertains  to  both 
grossly  deficient  and  excessive  charges. 

We  are  revising  9  405.502(g)(1)  to 
specify  that  HCFA's  determination  may 
apply  to  the  services  of  any  suppliers; 
however,  a  carrier's  determination  may 
apply  only  to  nonphysician  services. 
This  is  because  section  1842(b)(9)(A)(ii) 
of  the  Act  requires  the  Secretary  to 


publish  in  the  Federal  Register  a  notice 
of  any  proposed  limit  on  reasonable 
charges  for  physicians'  services.  Since 
our  Medicare  carriers  have  little 
experience  in  this  area  and  there  is  no 
procedure  in  place  by  which  the  carriers 
can  publish  notices  in  the  Federal 
Register,  it  would  be  administratively 
burdensome  for  the  Department  to 
handle  all  the  proposals  for  reasonable 
charge  limits  from  all  of  Medicare's 
carriers.  Thus,  we  have  decided  that 
HCFA,  not  the  carriers,  will  be 
responsible  for  establishing  the  limits  on 
reasonable  charges  for  physicians' 
services.  This  means  that  any  limit  on 
reasonable  charges  for  physicians' 
services  will  be  national  in  scope. 

We  are  revising  9  405.502(g)(1)  further 
to  incorporate  the  provisions  of  section 
1842(b)(8)(B)(ii)  of  the  Act,  added  by 
OBRA.  Section  1842(b)(8)(B)(ii)  of  the 
Act  specifies  factors  that  the  Secretary 
will  use  in  determining  cases  in  which 
the  standard  rules  for  calculating 
reasonable  charges  for  physicians' 
services  result  in  grossly  excessive  or 
deficient  charges.  Although  the  statute 
specifies  that  these  factors  are  to  be 
used  in  detenninations  involving 
physicians'  services,  the  factors  are 
essentially  the  same  as  the  examples 
currently  listed  at  9  405.502(g)(1)  that 
could  result  in  a  determination  of  a 
grossly  excessive  charge  for  any 
supplier.  Thus,  we  decided  to  continue 
to  apply  the  factors  at  paragraph  (g)(1) 
to  all  suppliers,  including  physicians.  In 
order  to  cmifonn  the  regulations  more 
closely  to  the  statute,  we  are  revising 
the  language  of  some  of  the  current 
factors  and  adding  two  additional 
factors  specified  in  the  statute.  The  two 
new  factors  that  we  are  adding  follow: 

•  There  have  been  increases  in 
charges  for  a  service  that  cannot  be 
explained  by  infiation  or  technology. 

•  The  prevailing  charges  for  a  service 
are  substantially  higher  or  lower  than 
the  payments  made  for  the  service  by 
other  purchasers  in  the  same  locality. 

We  are  revising  the  regulations  at 
9  405.502(g](2)(iii)  to  clarify  that  in 
considering  costs  for  the  purpose  of 
establishing  a  limit  HCFA  or  a  carrier 
may  consider  the  resource  costs 
(overhead,  time,  complexity,  etc) 
required  to  produce  a  service  or  a 
supply. 

We  are  redesignating  9  405.502(g)  (3) 
and  (4),  which  concern  giving  public 
notice  for  both  the  national  Umits  set  by 
HCFA  and  the  carrier  level  limits,  as 
9  405.502(g)(3)  (i)  and  (ii)  respectively. 
We  are  adding  a  new  9  405.502(h)(5) 
concerning  HCFA's  public  notice  for 
hmits  applying  to  physicians'  services. 

Carriers  will  not  be  establishing  limits 
on  the  reasonable  charges  for 


physicians'  services.  Thus,  we  are 
revising  the  current  9  405.502(g)(4) 
(which  we  are  redesignating  as 
9  405.502(g)(3))  to  delete  the  references 
to  physicians  in  the  provisions  that 
require  the  carrier  to:  (1)  Inform  any 
affected  suppliers  or  physicians  of  the 
factor  considered  in  establishing  a  limit 
and  solicit  comments;  and  (2)  inform  the 
affected  suppliers  or  physicians  of  any 
limit  established.  Also,  we  are  revising 
the  regulations  at  9  405.502(g)(4) 
(9  405.502(g)(3)  of  this  final  rule)  to 
specify  that  in  addition  to  the  affected 
suppliers,  the  carrier  must  inform  State 
Medicaid  agencies  of  any  proposed  or 
final  special  reasonable  charge  limits. 
Carriers  also  will  be  required  to  solicit 
comments  from  the  State  agencies  on 
proposed  limits. 

We  also  are  adding  a  new  9  405.502(h) 
to  set  forth  special  rules  that  apply  to 
physican  services.  In  accordance  with 
section  1842(b)(8)(C)  of  the  Act,  we  are 
including  language  at  9  40S.502(h)(l)  to 
specify  that  in  detennining  whether  to 
set  a  special  reasonable  charge  limit  for 
a  category  of  physician  service,  HCFA 
also  will  consider  the  potential  impact 
of  the  limit.  This  rule  states,  as  does  the 
statute,  that  HCFA  will  consider  the 
potential  impact  on  quality,  access, 
beneficiary  liabilify,  assignment  rates, 
reasonable  charge  reductions  on 
unassigned  claims,  and  participation 
rates  of  physicians. 

At  9  405.502(h)(2),  we  are  adding 
provisions  that  reflect  section 
1842(b)(9)(A)  of  the  Act  concerning 
physician  consultation.  Under  these 
provisions,  HCFA  will  consult  with 
representatives  of  the  physicians  likely 
to  be  affected  by  any  change  in  the 
reasonable  charge  before  making  a 
determination  that  a  charge  is  not 
inherently  reasonable  by  reason  of  its 
grossly  excessive  or  deficient  amount. 

At  9  405.502(h)(3),  we  are  adding 
provisions  that  reflect  section 
1842(b)(8)(B)(v)  of  the  Act  that  requires 
that  if  special  limits  are  established 
based  on  a  comparison  of  prevailing 
chai^ges  in  other  localities,  an 
adjustment  may  be  made  only  if 
differences  in  practice  costs  have  been 
taken  into  accoimt. 

At  9  40S.502(h)(4),  we  are  mcluding 
additional  factors  that  must  be 
considered  when  establishing  a  limit  on 
physicians'  services.  Specifically,  we  are 
including  at  9  405.502(h)(4)(i)  a 
paragraph  to  incorporate  Uie  provisions 
of  secUon  1842(b)(8)(B)(iv)  of  the  Act.  As 
specified  in  the  statute,  these  revised 
regulations  state  that  regional 
diflPerences  in  fees  will  be  taken  into 
account  in  establishing  a  special  limit 
unless  there  is  substantial  economic 
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justification  for  a  uniform  fee  or  a 
uniform  payment  limit 
We  are  adding  a  new 
9  405.502(h)(4)(ii)  to  reflect  the 
provisions  of  section  1842(b)(8)(B)(iii)  of 
the  Act  that  permit  the  Secretary  to 
compare  certain  factors  when 
establishing  a  limit.  Thus,  these  final 
regulations  provide  that  in  establishing 
the  specific  dollar  amount  or  special 
method  of  the  limit  to  be  appUed,  HCFA 
may  compare  the  charges  for  a  category 
of  service  to  the — 

•  Resource  costs  (for  instance,  in 
cases  concerning  physician  services, 
factors  such  as  die  time  required  to 
provide  a  procedure,  including  pre- 
procedure  evaluation  and  post- 
procedure follow-up;  the  complexity  of 
the  procedure;  the  training  required  to 
perform  the  procedure;  and  the  risk 
involved  in  die  procedure)  for  related 
services; 

•  Resource  costs  for  the  service  over 
a  period  of  time; 

•  Charges  for  the  service  in  different 
geographic  areas; 

•  Payments  for  the  service  allowed 
under  Medicare  Part  B  and  by  other 
payors;  and 

•  Other  relevant  factors. 

We  are  adding  a  new  9  405.502(h)(5) 
and  giving  it  the  title,  "Publication  of 
national  limits",  and  are  incorporating 
into  that  paragraph  the  provisions  of 
sections  1842(b)(9)(A)(ii).  (B),  (C).  and 
(E)  of  the  Act  that  concern  giving  notice 
when  setting  a  special  limit  on  the 
reasonble  charge  for  a  physician  service. 
Section  1842(b)(9)(A)(ii)  of  the  Act 
specifically  requires  the  Secretary  to 
publish  a  notice  in  the  Federal  Register 
of  any  proposal  to  set  a  limit  on  the 
reasonable  charges  for  physicians' 
services.  Sections  1842(b)(9)  (B),  (C),  and 
(E)  of  the  Act  set  forth  the  procedures 
for  giving  that  notice. 

In  accordance  with  the  statute  at 
sections  1842(b)(9)(B)  and  (C)  of  the  Act 
these  revised  regulations  state  that  the 
proposed  notice  that  HCFA  will  publish 
in  the  Federal  Register  will — 

•  Specify  the  proposed  charge  or 
method  to  be  used  to  determine  the 
charge  with  respect  to  a  service; 

•  Explain  the  factors  and  data  that 
HCFA  took  into  account  in  determining 
the  charge  or  method  to  be  used; 

•  Explain  the  potential  impacts;  and 

•  Allow  no  less  dian  60  days  for 
public  conunent  on  the  proposal. 

The  proposed  notice,  as  well  as  the 
final  notice,  also  will  include  the 
economic  justification  for  a  imiform  fee 
or  payment  limit  if  it  is  proposed  or 
established.  The  requirement  that  the 
proposal  contain  this  information  is 
found  in  the  Act  at  section 
1842(b)(8)(B)(iv)  and  die  requirement 


concerning  the  final  notice  is  found  in 
section  1842(b)(9)(E)  of  die  Act 

In  accordance  with  section 
1842(b)(9)(E)  of  die  Act  diese 
regulations  require  that  the  final  notice 
wiU— 

•  Explain  the  factors  and  data  that 
HCFA  took  into  consideration;  and 

•  Respond  to  the  public  comments 
and  any  comments  made  by  the 
Physician  Payment  Review  Commission 
described  in  section  1842  of  the  Act 

V.  Regulatory  Impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  final 
regulatory  impact  analysis  for  any  final 
regulation  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likely  to  result  in:  An  annual 
eflfect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consimiers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment  investment 
productivify,  innovation,  or  on  the 
abilify  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
final  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  we  treat  all 
physicians  and  other  suppliers  of 
medical  services  as  small  entities. 

Since  these  regulations  are  required 
by  sections  1842(b)  (8)  and  (9)  of  the  Act 
and  since  the  regulations  merely 
establish  the  fi-amework  for  determining 
reasonable  charge  limits,  this  rule  itself 
will  not  have  a  direct  impact  on  the 
overall  economy  or  on  small  entities.  As 
noted  in  the  previously  published 
proposed  and  final  rules  (51  FR  5726  and 
51  FR  28710  respectively),  we  will 
include  initial  and  final  impact  analyses 
of  the  specific  effects  on  the  economy 
and  on  small  entities  that  we  believe 
would  result  when  we  publish  any  limits 
under  these  rules. 

For  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required.  Further,  we 
have  determined,  and  the  Secretary 
certifies,  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
We,  therefore,  have  not  prepared  a 
regulatory  flexibility  analysis. 


VI.  Paperwork  Requirements 

This  rule  contains  no  information 
collection  requirements.  Consequentiy, 
it  does  not  need  to  be  reviewed  by  the 
Executive  C^ce  of  Management  and 
Budget  under  the  authorify  of  the 
Paperwork  Reduction  Act  of  1960. 

list  of  Subjects  in  42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
maintenance  organizations  (HMO), 
Health  professions.  Kidney  diseases. 
Laboratories,  Medicare,  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  X-rays. 

42  CFR  Part  405,  Subpart  E  is 
amended  as  follows: 

PART  405~FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  E— Criteria  for  Determination 
of  Reasonable  Charges; 
Retanbursement  for  Services  of 
Hospital  Interns,  Residents,  and 
Supervising  Physicians 

1.  The  authority  citation  for  Subpart  E 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1814(b).  1832, 1833(a). 
1842  (b)  and  (h).  1861  (b)  and  (v),  1862(a)(14), 
1886(a).  1871. 1881, 1886  and  1887  of  the 
Social  Security  Act  as  amended  (42  U.SC. 
1302, 1395f(b),  1395k.  13951(a),  1395u  (b)  and 
(h).  1395X  (b)  and  (v),  1395y{a)(14),  1395cc(a), 
1395hh,  1395rr,  1395wiiv  and  1395xx). 

2.  In  9  405.502,  the  intit)ductory  text 
for  paragraph  (a)  is  republished, 
paragraphs  (a)(7)  and  (g)  are  revised, 
and  a  new  paragraph  (h)  is  added  to 
read  as  follows: 

§405.502    Crtterta  for  determining 
reasonable  charges. 

(a)  Criteria.  The  law  allows  for 
flexibility  in  the  determination  of 
reasonable  charges  to  accommodate 
reimbursement  to  the  various  ways  in 
which  health  services  are  furnished  and 
charged  for.  The  criteria  for  determining 
what  charges  are  reasonable  include: 
«        »        *        »        • 

(7)  Other  factors  that  may  be  found 
necessary  and  appropriate  with  respect 
to  a  category  of  service  to  use  in  judging 
whether  the  charge  is  inherentiy 
reasonable.  This  includes  special 
reasonable  charge  limits  (which  may  be 
either  upper  or  lower  limits)  established 
by  HCFA  or  a  carrier  if  it  determines 
that  the  standard  rules  for  calculating 
reasonable  charges  set  forth  in  this 
subpart  result  in  the  grossly  deficient  or 
excessive  charges.  The  determination  of 
these  limits  is  described  in  paragraphs 
(g)  and  (h)  of  this  section. 


26B72 Fedwal  Register  /  Vol.  53.  No.  132  /  Monday,  Jnly  11.  1988  /  Rule»  and  Regulations 


(g)  Determination  of  reasonable 
charges  in  special  circumstances: 
General.  HCFA  or  a  carrier  may 
establish  special  reasonable  charge 
limits  for  a  category  of  service  if  it 
determines  that  the  standard  rules  for 
calculating  reasonable  charges  set  forth 
in  this  subpart  result  in  grossly  deHcient 
or  excessive  charges.  The  limit  on  the 
reasonable  charge  is  an  upper  limit  to 
correct  a  grossly  excessive  charge  or  a 
lower  limit  to  correct  a  grossly  deficient 
charge.  The  hmit  is  either  a  specific 
dollar  amount,  or  is  based  on  a  special 
method  to  be  used  in  determining  the 
reasonable  charge. 

(1)  Determination  of  excessive  or 
deficient  charges.  HCFA  or  a  carrier 
may  make  a  determination  that  the 
standard  rules  for  calculating 
reasonable  charges  set  forth  in  this 
subpart  result  in  grossly  deRcient  or 
excessive  charges.  HCFA's 
determination  may  apply  to  the  services 
of  any  supplier;  however,  a  carrier's 
determination  may  apply  only  to 
nonphysician  services.  Examples  of  the 
circumstances  which  may  result  in 
grossly  deficient  or  excessive  charges 
include,  but  are  not  limited  to  the 
following: 

(i)  The  markeplace  is  not  competitive. 
This  includes  circonutances  in  which 
the  marketplace  for  a  service  is  not  truly 
competitive  because  a  limited  number  of 
physicians  perform  the  service. 

(ii)  Medicare  and  Medicaid  are  the 
sole  or  primary  sources  of  payment  for  a 
service. 

(iii)  The  charges  involve  the  use  of 
new  technology  for  which  an  extensive 
charge  history  does  not  exist. 

(iv)  The  charges  do  not  reflect 
changing  technology,  increased  facility 
with  that  tedmology,  or  changes  in 
acquisition,  production  or  supplier  costs. 

(v)  The  prevailing  charges  for  a 
service  in  a  particular  locality  are 
signiHcantly  in  excess  of  or  below 
prevailing  charges  in  other  comparable 
localities,  taking  into  account  the 
relative  costs  of  furnishing  the  services 
in  the  different  localities. 

(vi)  Charges  are  grossly  lower  than  or 
in  excess  of  acquisition  or  production 
costs. 

(vii)  There  have  been  increases  in 
charges  for  a  service  that  cannot  be 
explained  by  inflation  or  technology. 

(viiij  The  prevailing  charges  for  a 
service  are  substantially  higher  or  lower 
than  the  payments  made  for  the  service 
by  other  purchasers  in  the  same  locality. 

(2)  Establishing  a  limit  In  establishing 
a  limit,  HCFA  or  a  carrier  considers  the 
available  information  that  is  relevant  to 
the  category  of  service  and  establishes  a 
reasonable  charge  that  is  realistic  and 
equitable.  The  factors  to  be  considered 


in  establishing  a  specific  dollar  amount 
or  special  method  may  include  the 
following: 

(i)  Price  markup.  This  is  the 
relationship  between  the  retail  and 
wholesale  prices  or  manufacturer's  costs 
of  a  category  of  service.  If  information 
on  a  particular  category  of  service  is  not 
available,  HCFA  or  a  carrier  may 
consider  the  markup  on  similar  services 
and  information  on  general  industry 
pricing  trends. 

(ii)  Differences  in  charges.  HCFA  or  a 
carrier  may  consider  the  differences  in 
charges  to  non-Medicare  and  Medicare 
patients  or  to  institutions  and  other 
large  volume  purchasers. 

(iii)  Costs.  HCFA  or  a  carrier  may 
consider  resources  (overhead,  time, 
acquisition  costs,  production  costs, 
complexity,  etc.)  required  to  produce  a 
service  or  a  product 

(iv)  Utilization.  HCFA  or  a  carrier 
may  impute  a  reasonable  rate  of  use  for 
a  category  of  service  and  consider  unit 
costs  based  on  efHcient  utilization. 

(v)  Charges  in  other  localities. 

(vi)  Other  relevant  factors. 

(3)  Notification  of  limits — (i)  National 
limits.  When  HCFA  makes  a 
determination  regarding  nonphysicians' 
services  under  tUs  section,  it  publishes 
in  the  Federal  Register  proposed  and 
final  notices  of  a  special  reasonable 
charge  limit  before  the  limit  is  adopted. 
The  notice  sets  forth  in  the  Federal 
Register  the  criteria  and  ciccumstances, 
if  any,  under  which  a  canier  may  grant 
an  exception  to  the  limit 

(ii)  Carrier  level  limits.  After 
September  9, 1988,  a  carrier  proposing  to 
establish  a  generally  applicable  special 
reasonable  charge  limit  must  inform  the 
affected  suppliers  and  State  Medicaid 
agencies  of  the  factors  considered  in 
establishing  the  limit  as  described  in 
paragraphs  (g)  (1)  and  (2)  of  this  section 
and  solicit  comments.  After  evaluating 
the  comments  received,  the  carrier  must 
inform  the  affected  suppliers  and  State 
Medicaid  agencies  of  any  final  limit 
established.  The  Hmit  is  effective  for 
services  furnished  no  fewer  than  30 
days  after  the  date  of  the  carrier's 
notification. 

(h)  Determination  of  reasonable 
charges  in  special  circumstances: 
Physician  services.  In  establishing 
special  reasonable  charge  limits  for  a 
category  of  physician  services,  HCFA 
applies  the  general  rules  under 
paragraphs  (g)  (1)  and  (2)  of  this  section 
and  the  following  special  rales: 

(1)  Potential  impact  of  special  limit  In 
determining  whether  to  set  a  special 
reasonable  charge  limit  for  a  category  of 
physician  service.  HCFA  considers  the 
potential  impact  on  quaUty.  access, 
beneficiary  liability,  assignment  rates. 


reasonable  charge  reductions  on 
unassigned  claims,  and  participation 
rates  of  physicians. 

(2)  Physician  consultation.  Before 
making  a  determination  that  a  charge  is 
not  inherently  reasonable  by  reason  of 
its  grossly  excessive  or  deficient 
amount,  HCFA  consults  with 
representatives  of  the  physicians  likely 
to  be  affected  by  any  change  in  the 
reasonable  charge. 

(3)  Special  limits  based  on 
comparison  of  charges  in  different 
localities.  HCFA  takes  into  account 
differences  in  practice  costs  before 
basing  a  special  limit  on  the  comparison 
of  prevailing  charges  in  different 
localities. 

(4)  Factors  considered  in  establishing 
a  special  limit  (i)  In  establishing  the 
specific  dollar  amount  or  special  method 
under  paragraph  (g)(2)  of  this  section. 
HCFA  takes  into  account  regional 
differences  in  fees  imless  there  is 
substantial  economic  justification,  as 
described  in  the  proposed  and  final 
notices  required  under  paragraphs  (h)(5) 
(i)  and  (ii)  of  this  section,  for  a  uniform 
fee  or  a  uniform  payment  limit 

(ii)  In  determining  that  a  charge  is  not 
inherently  reasonable  by  reason  of  its 
grossly  excessive  or  deficient  amount 
and  in  establishing  the  specific  dollar 
amount  or  special  method  under 
paragraphs  (g)  (1)  and  (2)  of  this  section. 
HCFA  may  compare  the  charge  to  the — 

(A)  Resource  costs  (that  is.  factors 
such  as  the  time  required  to  provide  a 
procedure,  including  pre-procedure 
evaluation  and  post-procedure  follow- 
up:  the  complexity  of  the  procedure;  the 
training  required  to  perform  the 
procedure:  and  the  risk  involved  in  the 
procedure)  for  related  services; 

(B)  Resource  costs  for  the  service  over 
a  period  of  time; 

(C)  Charges  for  the  service  in  different 
geographic  areas  after  accounting  for 
differences  in  practice  costs; 

(D)  Payments  for  a  service  allowed 
under  Medicare  Part  B  and  by  other 
payors;  and 

(E)  Other  relevant  factors. 

(5)  Publication  of  aational  limits. 
When  HCFA  makes  a  determination 
under  this  section,  it  publishes  in  the 
Federal  Register  proposed  and  final 
notices  of  a  special  reasonable  charge 
limit  before  the  limit  is  adopted.  The 
notice  sets  forth  in  the  Federal  Register 
the  criteria  and  circumstances,  if  any. 
under  which  a  carrier  may  grant  an 
exception  to  the  limit 

(i)  Proposed  notice.  The  proposed 
notice — 

(A)  Specifies  the  proposed  charge  or 
methodology  to  be  established  with 
respect  to  a  service; 
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(B)  Explains  the  factors  and  data  that 
HCFA  took  into  accotmt  in  determining 
the  charge  or  methodology,  including  the 
economic  justification  for  a  uniform  fee 
or  payment  limit  if  it  is  proposed; 

(C)  Explains  the  potential  impacts  of  a 
limit  on  physicians'  services  as 
described  in  paragraph  (h)(1)  of  this 
section;  and 

(D)  Allows  no  less  than  60  days  for 
public  comment  on  the  proposal. 

(ii)  Final  notice.  The  final  notice — 

(A)  Explains  the  factors  and  data  that 
HCFA  took  into  consideration,  including 
the  economic  justification  for  any 
uniform  fee  or  payment  limit 
established;  and 

(B)  Responds  to  the  public  comments 
and  any  comments  made  by  the 
Physician  Payment  Review  Commission. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  May  13, 1988. 
William  L  Roper. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  June  6, 1988. 
OtisitBowsn. 
Secretary. 

(FR  Doc.  88-15450  Filed  7-8-88:  8:45  am) 
aiUJNO  COOC  412IMI1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart22 

ICC  Dodiet  No.  85-388;  FCC  88-2271 

Applications  To  Serve  Rural  Service 
Areas 

AQENCV:  Federal  Communications 
Commission  (FCC). 
action:  Final  rule. 

summary:  In  a  Third  Order  on 
Reconsideration,  adopted  July  6, 1988, 
the  FCC  amends  Part  22  of  its  rules  to 
permit  certain  39  dBu  contour 
extensions  over  the  coastline  which 
were  previously  prohibited.  39  dBu 
contour  extensions  into  adjacent  Rural 
Service  Areas  (RSAs),  or  into  adjacent 
Metropolitan  Statistical  Areas  (MSAs), 
or  into  New  England  County 
Metropolitan  Areas  (NECMAs),  or  into 
the  Gulf  of  Mexico  except  to  provide 
cellular  service  to  the  Florida  Keys,  are 
still  prohibited.  This  action  is  taken  on 
the  Commission's  own  motion  and  in 
response  to  several  formal  and  informal 
petitions  for  reconsideration  and/or 
clarification  which  have  sho%vn  that 
certain  coastal  areas  will  be  extremely 
difficult  or  impossible  to  cover  in 
compliance  with  the  previous 


prohibition  of  all  39  dBu  contour 
extensions  beyond  the  RSA  boundaries. 
EFFECTIVE  DATE:  July  11. 198& 
ADDRESS:  Federal  Communications 
Conunission.  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT! 

Sari  E.  Greenberg.  Mobile  Services 
Division.  Common  Carrier  Bureau;  (202) 
632-6450. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Order  on  Reconsideration  adopted  July 
6, 1988,  and  released  July  6. 1968.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  (202)  857-8300, 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Summary  ofThiid  Order  on 
Reconsideration 

1.  On  May  18, 1988,  the  Commission 
released  a  Further  Order  on 
Reconsideration,  FCC  88-156,  in  this 
proceeding  ["Further  Order"),  which 
amended  Part  22  of  the  Commission's 
Rules  governing  the  filing  of  Rural 
Service  Area  (RSA)  applications.  In  the 
Further  Order,  the  Commission 
concluded,  inter  alia,  that  extensions  of 
39  dBu  contours  beyond  RSA 
boundaries  would  not  be  permitted  at 
the  application  stage.  The  Commission 
concluded  that  this  prohibition  would 
extend  to  coastal  areas,  including  the 
Gulf  of  Mexico.  After  the  issuance  of  the 
Further  Order,  several  parties  filed 
formal  and  informal  petitions  for 
reconsideration  and/or  clarification  of 
the  Commission's  policy  barring  39  dBu 
contour  extensions  over  the  coastline. 
Several  petitioners  submitted  specific 
engineering  evidence  that  demonstrates 
that  coverage  of  certain  coastal  areas  in 
compliance  with  the  existing  rules  is 
virtually  impossible  without  either 
significantly  impairing  the  quality  of 
cellular  service  to  be  provided  to  coastal 
communities  by  moving  transmitters 
inland,  or  increasing  capital  outlays  for 
construction  by  millions  of  dollars.  The 
petitioners  demonstrated  that  certain 
RSAs,  such  as  the  Florida  Keys,  will  be 
impossible  to  cover  in  compliance  with 
the  prohibition,  even  by  taking  the 
actions  described  above.  The 
Commission,  after  consideration  of  the 
facts  before  it  adopted  the  Third  order 
on  Reconsideration,  which  amended 
§  22.903(a)(1)  to  permit  39  dBu  contour 
extensions  over  the  coastline  in  order  to 


alleviate  unnecessary  burdens  imposed 
upon  applicants  by  the  previous  rules 
and  at  the  same  time  to  contribute  to  the 
increased  likelihood  of  improved  service 
to  the  public. 

2. 39  dBu  contour  extensions  over  the 
coastline  boundaries  of  an  RSA  are  now 
permitted,  except  that  such  extensions 
will  not  be  permitted  into  other  RSAs,  or 
any  MSA,  or  any  NECMA;  or  into  the 
Gulf  of  Mexico,  except  to  provide 
service  to  the  Florida  Keys. 

3.  The  Commission  addressed  this 
issue  on  an  expedited  basis  to  clarify  it 
for  rural  cellular  aplicants  preparing 
their  applications  for  the  July  13  filing 
date.  Based  on  its  experience  in  this 
proceeding,  the  Commission  does  not 
anticipate  any  opposition  to  diis  action. 
There  were  no  pleadings  opposing  the 
petitions  for  reconsideration  whidi 
addressed  this  issue  prior  to  the  Further 
Order,  and  none  in  opposition  to  the 
petitions  now  at  hand.  The  absence  of 
opposition  and  the  persuasive  evidence 
before  the  Commission  has  led  the 
Commission  to  conclude  that  this 
amendment  will  eliminate  a  restriction 
which  placed  an  undue  burden  on 
applicants. 

List  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers. 
Radio,  Rural  areas. 

Federal  Commimications  Cktmmission. 
H.  Walker  Feaster  m. 

Acting  Secretary. 

Rules  Section 

Part  22  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  22— PUBLIC  MOBILE  SERVICE 

1.  The  authority  citation  for  Part  22 
continues  to  read: 

Authority:  Sections  4.  303. 48  Stat  1066. 
1082.  as  amended  (47  U.S.C.  154.  303) 

2.  Section  22.903  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  22.903    CeMular  System  Service  Areas. 

(a)  *  *  • 

(1)  Rural  Service  Areas.  At  the  time  of 
initial  application  filing,  no  CGSA  or  39 
dBu  contour  may  extend  beyond  the 
boundaries  of  the  Rural  Service  Area 
(RSA)  into  another  RSA  or  any  MSA  or 
NECMA.  or  beyond  the  coastline  of  the 
Gulf  of  Mexico  except  to  provide  service 
to  the  Florida  Keys.  Any  such  initial 
application  that  has  a  CGSA  or  39  dBu 
contour  that  extends  into  another  RSA 
or  MSA  or  NECMA,  or  beyond  the 
coastline  of  the  Gulf  of  Mexico  will  be 
returned  as  defective.  An  applicant  may 
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propose  multiple  CGSAs  within  the 
RSA.  The  75%  coverage  of  either  the 
land  area  or  the  population  of  the  MSA 
or  NECMA  does  not  apply  to  RSAs.  The 
CGSA  must  be  drawn  on  one  or  more 
U.S.  Geological  Survey  map{8)  with  a 
scale  of  1:250.000.  For  RSAs  the  CGSA 
map  need  only  depict  the  area(s) 
encompassed  by  any  CGSA(8)  within 
the  RSA  (and  that  portion  of  the  RSA 
visible  on  the  map)  and  must  clearly 
depict  on  the  face  of  the  map  the 
longitude,  latitude  and  scale  pursuant  to 
§  22.2.  Within  the  CGSA,  the  applicant 
must  depict  each  base  station  site  and 
its  respective  39  dBu  contour  as 
determined  by  the  methods  described  in 
paragraph  (c)  of  this  section.  An 
applicant  must  state  that  the  combined 
39  dBu  contours  of  all  base  stations  will 
cover  at  least  75%  of  the  total  CGSA. 
<        *        *        *        * 

(FR  Doc.  88-15557  Filed  7-8-88;  8:45  amj 

BILUNG  COOE  (TIl-OI-ll 


[CC  Docket  No.  86-497;  DA  88-582] 

47  CFR  Part  65 

Common  Carrier  Services;  Amendment 
of  Part  65  To  PrescrilM  Components 
of  the  Rate  Base  and  Net  income  of 
Dominant  Carriers;  Correction 

agency:  Federal  Communications 

Commission. 

action:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
codification  and  some  language  in 
§  65.820  of  the  Conunission's  fmal  rule 
document  in  this  proceeding  concerning 
that  rate  base  components  of  the 
dominant  carriers. 

effective  date:  July  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  T.  Curry.  Chief,  Accounting 
Systems  Branch,  Accounting  and  Audits 
Division,  Common  Carrier  Bureau,  (202] 
634-1861. 

SUPPLEMENTARY  INFORMATION:  The 
Report  and  Order  in  this  proceeding  was 
published  on  January  15, 1988, 53  FR 
1027. 

PART  65— {CORRECTED] 

The  Report  and  Order  in  the  above 
entitled  proceeding  (FCC  87-391,  mimeo 
37242)  adopted  December  17, 1987, 
released  December  24, 1987,  contained 
an  error  in  Appendix  B.  The  phrases 
"net  of  accumulated  depreciation  and 
amortization"  and  "net  of  accumulated 
amortization"  should  be  inserted  in 
paragraph  (a)  as  follows  (paragraph  (a) 
is  correctly  added): 


§65.820    indudad Itama. 

(a)  Telecommunications  Plant  The 
interstate  portion  of  all  assets 
summarized  in  Account  2001 
(Telecommunications  Plant  in  Service), 
Account  2002  (Property  Held  for  Future 
Use),  net  of  accumulated  depreciation 
and  amortization  and  Account  2003 
(Telecommunication  Plant  Under 
Construction — Short  Term),  and  to  the 
extent  such  inclusions  are  allowed  by 
this  Commission,  Account  2005 
(Telecommunications  Plant  Adjustment), 
net  of  accumulated  amortization. 

Federal  Communications  Commission. 

Gerald  Brock, 

Chief,  Common  Carrier  Bureau. 

[FR  Doc.  88-13247  Filed  7-A-88: 8:45  amj 

BILUNQ  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-13;  DA  88-712] 

FM  Radio,  Television;  Amendment  to 
ttte  Commission's  Rules  Concerning 
FM  Booster  Stations  and  Television 
Booster  Stations 

agency:  Federal  Communication 
Commission. 

action:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
associated  with  the  Report  and  Order  in 
MM  Doclcet  No.  87-13  (52  FR  31398. 
August  20, 1987)  as  described  below. 

EFFECTIVE  DATE:  July  11, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Rita  S.  McDonald,  Mass  Media  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Erratum 
in  Docket  87-13,  released  May  24, 1988. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Doclcets  Branch  (Room  230), 
1919  M  Street.  Northwest  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
(202)  857-3800, 1919  M  Street  NW., 
Room  246,  Washington,  DC 

Summary  of  Erratum 

1.  The  Commission  amends  the 
regulatory  text  of  its  decision  in  Doclcet 
87-13.  to  add  paragraph  (a)(6)  to  47  CFR 
73.3522,  and  to  add  paragraphs  (c)(1), 
(c)(2),  (c)(3),  and  (c)(4)  to  47  CFR  73.3580 
as  described  below. 


PART73-[AMENDED] 

2.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
AudHHity:  47  U.S.C.  154  and  303. 

3. 47  CFR  73.3522  is  amended  by 
adding  paragraph  (a)(6)  to  read  as 
follows: 

§73.3522    Amendmant  Of  application*. 

(a)  •  " 

(6)  Subject  to  the  provisions  of 
§§  73.3525,  73.3573,  and  73.3580, 
applications  for  non-reserved  band  FM 
stations  (other  than  Class  D  stations) 
may  be  amended  as  a  matter  of  right 
during  the  appropriate  window  filing 
period  pursuant  to  §  73.3564(d).  For  a 
period  of  30  days  following  the  FCC's 
issuance  of  a  Public  Notice  announcing 
the  acceptance  of  the  application  for 
tender,  minor  amendments  may  be  filed 
as  a  matter  of  right;  provided,  however, 
that  such  amendments  may  not  correct 
deficiencies  in  the  tenderability  of  the 
underlying  application.  Subsequent 
amendments  prior  to  designation  for 
hearing  or  grant  will  be  considered  only 
upon  a  showing  of  good  cause  for  late 
filing  or  pursuant  to  §  1.65  or  §  73.3514. 
Unauthorized  or  untimely  amendments 
are  subject  to  return  by  the  Commission 
without  consideration.  However,  an 
amendment  to  a  non-reserved  band 
application  will  not  be  accepted  after 
the  close  of  the  appropriate  filing 
window  if  the  effect  of  such  amendment 
is  to  alter  the  proposed  facility's 
coverage  area  so  as  to  produce  a 
conflict  with  an  applicant  who  files 
subsequent  to  the  initial  applicant  but 
prior  to  the  amendment  application. 
Similarly,  an  applicant  subject  to  "first 
come/first  serve"  processing  will  not  be 
permitted  to  amend  its  application  and 
retain  filing  priority  if  the  result  of  such 
amendment  is  to  alter  the  facility's 
coverage  area  so  as  to  produce  a 
conflict  with  an  applicant  who  files 
subsequent  to  the  initial  applicant  but 
prior  to  the  amendment. 

4.  47  CFR  73.3580  is  amended  by 
adding  paragraphs  (c)(1),  (c)(2),  {c)(3), 
and  (c)(4)  to  read  as  follows: 

§  73.3580    Local  public  notice  of  filing  of 
broadcast  applications. 

(c)  *  •  * 

(1)  Notice  requirements  for  these 
applicants  are  as  follows,  (i)  In  a  daily 
newspaper  of  general  circulation 
published  in  the  community  in  which  the 
station  is  located,  or  proposed  to  be 
located,  at  least  twice  a  week  for  two 
consecutive  weeks  in  a  three-week 
period;  or, 


Federal  Register  /  Vol.  53.  No.  132  /  Monday,  July  11,  1988  /  Rules  and  Regulations  26075 


(ii)  If  there  is  no  such  daily 
newspaper,  in  a  weekly  newspaper  of 
general  circulation  published  in  that 
community,  once  a  week  for  3 
consecutive  weeks  in  a  4-week  period; 
or, 

(iii)  If  there  is  no  daily  or  weekly 
newspaper  published  in  that  commimity, 
in  the  daily  newspaper  from  wherever 
published,  which  has  the  greatest 
general  circulation  in  that  community, 
twice  a  week  for  2  consecutive  weeks 
within  a  3-week  period. 

(2)  Notice  requirements  for  applicants 
for  a  permit  pursuant  to  section  325(b) 
of  the  Communications  Act 

("*  '  *  Studios  of  Foreign  Stations") 
are  as  follows.  In  a  daily  newspaper  of 
general  circulation  in  the  largest  city  in 
the  principal  area  to  be  served  in  the 
U.S.A.  by  the  foreign  broadcast  station, 
at  least  twice  a  week  for  2  consecutive 
weeks  within  a  three-week  period. 

(3)  Notice  requirements  for  applicants 
for  a  change  in  station  location  are  as 
follows.  In  the  community  in  which  the 
station  is  located  and  the  one  in  which  it 
is  proposed  to  be  located,  in  a 
newspaper  with  publishing  requirements 
as  in  paragraphs  (c)(l)(i),  (ii)  or  (iii)  of 
this  section. 

(4)  The  notice  required  in  paragraphs 
(c)(1),  (2)  and  (3)  of  this  section  shall 
contain  the  information  described  in 
paragroph  (f)  of  this  section 


Federal  Communication  Commission. 

Alex  D.  Felker, 

Chief  Mass  Media  Bureau. 

[FR  Doc.  88-13248  Filed  7-8-88;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  67-521;  RM-«006] 

Radio  Broadcasting  Services;  Ocean 
Springs,  MS 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allocates  FM 
Channel  223A  to  Ocean  Springs, 
Mississippi,  in  response  to  a  petition 
filed  by  Wes  Yeager.  In  response  to 
comments  filed  by  Charles  H.  Cooper, 
licensee  of  Station  WOSM(FM),  Ocean 
Springs,  we  shall  impose  a  site 
restriction  4.4  kilometers  (2.7  miles)  west 
on  Channel  223A.  The  site  restriction 
will  allow  Station  WOSM(FM)  the 
opportunity  to  upgrade  its  facilities  from 
Channel  276A  to  Channel  276C2.  The 
coordinates  for  Channel  223A  are  30-24- 
34  and  88-52-22.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  August  12. 1988;  the 
window  period  for  filing  applications 
will  open  on  August  15, 1988,  and  close 
on  September  14, 198a 


FOR  FURTHER  MFORMATKM  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATKMI:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-521, 
adopted  June  10, 1988.  and  released  June 
27, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  [Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  fi'om  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi  is 
amended  by  adding  Channel  223A  at 
Ocean  Springs. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-15442  Filed  7-8-88: 8:45  am) 
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Proposed  Rules 


Federal  Register 
Vol.  53.  No.  132 
Monday.  July  11.  1988 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  Id 

Rural  LatMn  Immigration  Reform  and 
Control  Act  of  1986 

agency:  Office  of  the  Secretary.  USDA. 
action:  Proposed  rule. 

summary:  Section  302  of  the 
Immigration  Reform  and  Control  Act  of 
1986.  Pub.  L.  No.  99-603. 100  Stat.  3359 
(hereinafter  referred  to  as  "the  Act"), 
established  the  Special  Agricultural 
Workers  program.  This  program 
provides  for  the  adjustment  in  status  of 
certain  aliens  who  have  resided  in  the 
United  States  and  performed  seasonal 
agricultural  services  for  at  least  90  man- 
days  during  the  12-month  period  ending 
on  May  1. 1986.  to  that  of  an  alien 
lawfully  admitted  for  temporary 
residence.  Section  302(a)  of  the  Act 
states  that  "seasonal  agricultural 
services"  means  "the  performance  of 
field  work  relating  to  planting,  growing 
and  harvesting  of  fruits  and  vegetables 
of  every  kind  and  other  perishable 
commodities,  as  defined  in  regulations 
by  the  Secretary  of  Agriculture."  This 
subsection  requires  the  Secretary  of 
Agriculture  to  publish  regulations 
defming  the  fruits,  the  vegetables,  and 
the  other  perishable  commodities  in 
which  the  field  work  related  to  planting, 
cultural  practices,  cultivating,  growing 
and  harvesting  will  be  considered 
"seasonal  agricultural  services"  for 
purposes  of  the  Act.  The  regulations 
were  published  in  the  Federal  Register 
on  June  1, 1987,  at  52  PR  20372-20376 
(codified  at  7  CFR  Part  Id).  This  notice 
proposes  to  redefine  the  term 
"vegetables"  and  reexamines  whether 
the  commodity  sugar  cane  meets  the 
definition  of  "other  perishable 
commodities"  promulgated  at  7  CFR 
ld.7,  in  light  of  the  decision  and  remand 
of  these  issues  to  the  Secretary  of 
Agriculture  from  the  United  States 
Dif  trict  Court  for  the  District  of 


Columbia  in  Northwest  Forest  Workers 
Association  et  al.  v.  Richard  E.  Lyng  et 
a/..  Civil  Action  No.  87-1487  (D.D.C. 
April  25, 1988). 

DATE:  Comments  must  be  received  no 
later  than  July  26. 1988. 

ADDRESS:  Send  comments  to  Room  227- 
E,  Administration  Building,  United 
States  Department  of  Agriculture,  14th 
and  Independence  Avenue  SW.. 
Washington,  DC  20250.  Written 
comments  received  may  be  inspected  in 
Room  227-E  of  the  Administration 
Building.  8:00  a.m.  to  4:30  p.m..  Monday 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

Al  French.  Special  Assistant  for 
Agricultural  Labor  to  the  Assistant 
Secretary  for  Economics,  Room  227-E, 
Administration  Building,  United  States 
Department  of  Agriculture,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250:  telephone  (202) 
447-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  302(a)  of  the  Act  states  that 
"seasonal  agricultural  services"  means 
"the  performance  of  field  work  relating 
to  planting,  growing  and  harvesting  of 
fruits  and  vegetables  of  every  kind  and 
other  perishable  commodities,  as 
deflned  in  regulations  by  the  Secretary 
of  Agriculture."  This  subsection  requires 
the  Secretary  of  Agriculture  to  publish 
regulations  defining  the  fruits,  the 
vegetables,  and  the  other  perishable 
commodities  in  which  the  field  work 
related  to  planting,  cultural  practices, 
cultivating,  growing  and  harvesting  will 
be  considered  "seasonal  agricultural 
services"  for  purposes  of  the  Act. 

On  June  1, 1987,  the  United  States 
Department  of  Agriculture  (USDA) 
published  its  Hnal  rule  defming  the 
terms  "fhiits,"  "vegetables,"  and  "other 
perishable  commodities,"  as  well  as 
several  other  terms  that  were  necessary 
to  an  understanding  of  the  definition  of 
"fruits,"  "vegetables,"  and  "other 
perishable  commodities." 

In  the  fmal  rule,  USDA  defined  the 
term  "fruits"  as  "the  human  edible  parts 
of  plants  which  consist  of  the  mature 
ovaries  and  fused  other  parts  or 
structures,  which  develop  from  flowers 
or  inflorescence."  7  CFR  ld.S.  The  term 
"vegetables"  was  defmed  as  "the  human 
edible  leaves,  stems,  roots,  or  tubers  of 
herbaceous  plants."  7  CFR  ld.lO.  The 


term  "other  perishable  commodities" 
was  defined  as  "those  commodities 
which  do  not  meet  the  definition  of 
fruits  or  vegetables,  that  are  produced 
as  a  result  of  seasonal  field  work,  and 
have  critical  and  unpredictable  labor 
demands."  7  CFR  ld.7.  "Critical  and 
unpredictable  labor  demands"  was 
defined  to  mean  "that  the  period  during 
which  field  work  is  to  be  initiated 
cannot  be  predicted  with  any  certainty 
60  days  in  advance  of  need."  7  CFR  ld.3. 
An  exclusive  list  of  those  commodities 
that  were  determined  to  be  subject  to 
critical  and  unpredictable  labor 
demands  was  provided  within  the 
definition  of  "other  perishable 
commodities."  as  well  as  a  list  of 
examples  of  commodities  that  were 
determined  not  to  be  subject  to  critical 
and  unpredictable  labor  demands.  7 
CFR  ld.7.  Sugar  cane  was  listed  as  an 
example  of  a  commodity  that  was  not  a 
fruit  or  vegetable  and  was  determined  to 
not  be  subject  to  critical  and 
unpredictable  labor  demands.  Id. 

In  the  explanation  to  the  proposed 
rule,  the  Secretary  of  stated  that  the 
terms  "fruits"  and  "vegetables"  were 
"defined  in  general  botanical  terms."  52 
PR  13247  (April  22, 1987).  The  Secretary 
stated  that  the  "(ajdoption  of  a 
botanical  definition  is  reasonable 
because  of  its  clear  scientific  basis."  Id. 
The  Secretary  noted  the  popular 
misconceptions  regarding  the  use  of  the 
terms  fruits  and  vegetables,  quoting  a 
discussion  of  these  misconceptions  from 
a  botanical  text,  C.  Wilson  and  W. 
Loomis,  Botany  (5th  ed.  1971): 

Confusion  beclouds  the  use  of  the  terms 
fruit  and  vegetable.  Many  fruits,  such  as  the 
tomato,  squash,  cucumber,  com.  and  eggplant 
are  popular  called  vegetables.  From  a 
botanical  standpoint  these  are  fruits,  and 
they  may  be  distinguished  from  vegetables  if 
the  definition  of  fruits  is  kept  in  mind.  A  fruit 
always  develops  from  a  flower  and  is  always 
composed  of  at  least  one  ripened  and  mature 
ovary  with  which  may  be  fused  other  parts  of 
structures  associated  with  the  flower.  Any 
edible  part  of  the  plant  that  does  not  conform 
to  this  definition  of  a  fruit  should  be 
classified  as  a  vegetable. 

Id.  Then,  the  Secretary  explained  that 
the  term  "human  edible"  was 
incorporated  expressly  within  the 
definition  of  "fruits"  and  "vegetables" 
because  it  is  clear  from  the  context  in 
which  these  definitions  are  discussed  in 
the  scientific  literature  that  the 
reference  to  their  being  edible  refers  to 
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consumption  by  humans.  Id.  In  addition, 
the  Secretary  explained  that  the  human 
edibility  requirement  "comports  with 
congressional  intent,  especially  given 
the  distinction  drawn  by  Congress 
between  fruits  and  vegetables  as 
opposed  to  other  perishable 
commodities."  Id. 

With  respect  to  sugar  cane,  the 
Secretary  stated  in  the  explanation  to 
the  final  rule  that: 

Sugar  cane  is  a  perennial  grass,  not  a  fruit 
or  vegetable,  which  is  normally  harvested 
between  one  to  two  years  of  growth.  It  is 
mature  during  most  of  this  period.  The  timing 
of  the  harvest  is  not  critical,  but  is  scheduled 
over  a  period  of  several  months  for  the 
efficient  operation  of  the  processing  mill.  On 
occasion,  sugar  cane  has  not  been  harvested 
during  the  current  season  and  has  been 
carried  over  to  be  harvested  the  following 
year.  Harvest  dates  are  quite  predictable  and 
may  be  scheduled  several  months  in 
advance.  Within  the  context  of  the  Act.  from 
planting  to  harvesting,  sugar  cane  does  not 
have  the  critical  and  unpredictable  labor 
demand  concerning  its  production  as  do  ftuits 
and  vegetables,  and  other  perishable 
commodities. 

52  PR  20375  (June  1, 1987).  In  response  to 
comments  concerning  the  perishability 
of  sugar  cane  after  it  is  harvested,  the 
Secretary  distinguished  the  perishability 
of  sugar  cane  after  being  harvested, 
noting  that  Congess  intended  the 
perishability  of  the  commodities  to  be 
considered  up  to  the  point  of  harvesting 
only.  Id.  In  response  to  comments  that 
argued  that  the  inclusion  of  sugar  cane 
as  an  "other  perishable  commodity"  is 
required  by  the  legislative  history  of  the 
Act.  the  Secretary  noted  that  the  only 
reference  to  sugar  cane  in  the  legislative 
history  indicates  that  Congress  did  not 
consider  sugar  cane  to  be  a  perishable 
commodity.  Id. 

In  Northwest  Forest  Workers 
Association,  et  al.  v.  Richard  E.  Lyng,  et 
al..  Civil  Action  No.  87-1487  (D.D.C. 
April  25, 1988)  (hereinafter  "NWFWA  v. 
Lyng"),  the  original  plaintiffs, 
representing  certain  United  States 
citizen  workers,  challenged  the 
regulations  as  overly  broad  in  that  they 
include  commodities  that  Congress  did 
not  intend  to  include  in  the  Special 
Agricultural  Workers  program.  Plaintiffs 
challenged  the  broad  scientific 
definitions  of  fruits  and  vegetables,  the 
Secretary's  definition  of  "other 
perishable  commodities"  in  terms  of 
"critical  and  unpredictable  labor 
demands,"  and  the  Secretary's  definition 
of  "field  work." 

The  intervenors  in  this  case,  the  sugar 
cane  workers,  challenged  the 
regulations  as  being  too  narrow  in  their 
exclusion  of  sugar  cane  from  the 
definition  of  "vegetables"  and  from 
"other  perishable  commodities."  The 


intervenors  challenged  the  inclusion  of 
the  "herbaceous"  requirement  within  the 
definition  of  "vegetables."  In  the 
alternative,  the  intervenors  asserted  that 
sugar  cane  is  herbaceous  and.  thus,  fits 
within  the  definition  of  "vegetables."  In 
addition,  the  intervenors  maintained 
that  sugar  cane  fits  within  the  definition 
of  "other  perishable  commodities," 
asserting  that  sugar  cane  has  "critical 
and  unpredictable  labor  demands,"  as 
that  term  is  defined  in  the  regulations. 

On  April  25, 1988,  the  United  States 
District  Court  for  the  District  of 
Columbia  denied  plaintiffs'  motion  for 
summary  judgment  and  entered 
summary  judgment  for  the  defendant 
Lyng  upon  a  finding  that  the  Secretary 
did  not  arbitrarily  and  capriciously 
define  "other  perishable  commodities." 
Specifically,  the  court  found  that  the 
Secretary's  definition  of  "other 
perishable  commodities"  in  terms  of 
"critical  and  unpredictable  labor 
demands"  and  his  choice  of  the  60-day 
bright  line  rule  was  reasonable  and  not 
arbitrary  and  capricious.  NWFWA  v. 
Lyng,  C.A.  No.  67-487,  slip  op.  at  14 
(D.D.C.  April  25, 1988).  The  court  found 
also  that  "the  Secretary  acted 
reasonably  in  defining  'field  work'."  Id, 
at  28. 

The  court  specifically  found  that  the 
Secretary  was  reasonable  in  defining 
fruits  and  vegetables  in  scientific  terms. 
Id.  at  19.  The  court  noted  that  the 
Secretary  incorporated  two  limiting 
factors  to  the  broad  scientific  definition 
of  vegetables — "human  edible"  and 
"herbaceous."  The  court  found  that  the 
limiting  factor  of  "human  edible"  was 
"explained  adequately  and  extensively" 
in  the  notice  of  proposed  rulemaking.  Id. 
at  16  &  n.8.  The  court,  however,  did  not 
take  note  that  the  USDA  definition  of 
vegetables  was  limited  also  by  the 
exclusion  of  fruits  fivm  the  scope  of  the 
definition  of  "vegetables." 

Thus,  the  court  determined  that  while 
it  was  reasonable  to  adopt  broad 
scientific  definitions  of  fruits  and 
vegetables,  it  was  reasonable  to  apply 
reasonable  limiting  factors  to  those 
broad  scientific  definitions.  The  court, 
however,  found  that  the  Secretary  acted 
arbitrarily  and  capriciously  in  failing  to 
explain  adequately  the  incorporation  of 
the  herbaceous  requirement  in  the 
definition  of  "vegetables."  Id.  at  18. 
Therefore,  the  court  remanded  the 
definition  of  "vegetables"  to  USDA  to 
conduct  further  proceedings  in 
accordance  with  the  court's 
memorandum  opinion. 

While  the  court  upheld  the  USDA 
definition  of  "other  perishable 
commodities."  the  court  found  that  the 
Secretary  arbitrarily  and  capriciously 
excluded  sugar  cane  from  the  definition 


of  "other  perishable  commodities."  and 
remanded  the  issue  to  the  agency  for 
further  proceedings.  The  court  came  to 
this  conclusion  based  on  the  fact  that 
while  the  administrative  record 
contained  a  number  of  comments 
advocating  the  inclusion  of  sugar  cane 
as  an  "other  perishable  conmiodity,"  the 
official  delegated  primary  responsibility 
by  the  Secretary  for  formulating  the 
regulations  apparently  relied  upon  his 
own  personal  knowledge  and  a 
telephone  conversation  with  a  sugar 
cane  specialist  and  cost  accountant  with 
the  Economic  Research  Service,  USDA, 
none  of  which  was  in  the  administrative 
record.  Id.  at  24-25.  The  court 
apparently  did  not  take  into 
consideration  the  role  that  the  USDA 
inter-agency  Task  Force  played  in  the 
formulation  of  the  regulations.  The  Task 
Force  concluded  that  sugar  cane  was 
not  a  vegetable  and  was  not  an  "other 
perishable  commodity"  within  the 
meaning  of  the  regulations. 

The  court  has  approved  explicitly  of  a 
limited  definition  of  vegetables  with  its 
holding  that  it  was  reasonable  to  defme 
fruits  and  vegetables  in  scientific  terms 
and  to  limit  ^e  applicability  of  those 
terms  by  the  human  edibility  criterion. 
Since  it  is  clear  from  the  court's  opinion 
that  the  definition  of  vegetables  may  be 
limited,  the  issue  then  in  formulating  a 
definition  is  how  should  it  be  limited 
consistently  with  congressional  intent 
and  the  direction  of  the  court. 

As  evident  from  the  discussion  below, 
there  is  a  wide  difference  of  opinion 
regarding  the  definition  of  vegetables. 
Accordingly.  USDA  has  determined  that 
it  is  appropriate  to  propose  to  redefine 
the  term  "vegetables"  in  order  to 
provide  a  more  established  definition  of 
the  term  and  in  order  to  comport  with 
congressional  intent. 

Given  the  approval  by  the  court  of  the 
USDA  definition  of  "other  perishable 
commodities,"  USDA  will  not  propose  to 
change  the  definition.  USDA  has 
reexamined  the  factors  that  affect  labor 
demands  in  the  production  of  sugar  cane 
and  evaluated  whether  or  not  sugar 
cane  falls  within  the  definition  of  "other 
perishable  commodities." 

Vegetable 

The  USDA  review  of  the  scientific 
literature  reveals  that  there  is  little 
clarity  regarding  the  definition  of  the 
term  "vegetables."  This  review  indicates 
that  USDA  erred  in  describing  its 
previous  definition  of  "vegetables"  as  a 
botanical  definition.  The  term  "fruits"  is 
clearly  a  botanical  term  and  can  be 
found  defined  in  virtually  identical 
terms  in  all  scientific  literature  reviewed 
by  USDA.  Likewise,  the  terms  "leaves." 
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"stems,"  "roots."  and  "tubers."  are  all 
true  botanical  terms.  However,  the  term 
"vegetables"  is  not  defmed  in  a 
signiHcanl  number  of  bontany  texts, 
botanical  dictionaries,  scientiflc 
dictionaries,  and  other  relevant 
scientific  sources,  which  indicates  that 
the  term  is  not  accepted  universally  as  a 
botanical  term  such  as  the  term  "fruits." 
See,  for  example,  S.  Blackmore,  The 
Facts  on  File  Dictionary  of  Botany 
(1984);  K.  Beckett,  Illustrated  Dictionary 
of  Botany  (1977);  G.  Usher.  A  Dictionary 
of  Botany  (1966);  Gray's  Manual  of 
Botany  (8th  ed.  1950;  P.  Kaufman,  T. 
Mellicamp.  |.  Glimn-Lacy  ft  ).  LaCroix. 
Practical  Botany  (1983);  T.  Weier,  C. 
Stocking.  M.  Barbour  A  T.  Host.  Botany: 
An  Introduction  to  Plant  Biology  (6th  ed. 
1982):  P.  Raven  ft  R.  Everett.  Biology  of 
Plants  (Zd  ed.  1976);  V.  Greulach  &  ). 
Adams,  Plants:  An  Introduction  to 
Modem  Botany  (1976);  O.  Tippo  ft  W. 
Stem.  Humanistic  Botany  (1977);  H. 
Fuller.  Z.  Carothers,  W.  Payne  ft  M. 
Balbach,  The  Plant  World  [Sth  ed.  1972); 
E.  Uvarov  ft  A.  Issaacs,  The  Fads  on 
File  Dictionary  of  Science  (8th  ed.  1986); 
Oxford  Press  Concise  Science 
Dictionary  (1964);  A.  Hechtlinger, 
Modern  Science  Dictionary  (1975);  T. 
Collocott  ft  A.  Dobson,  Dictionary  of 
Science  and  Technology  (1974);  I. 
Henderson  ft  W.  Henderson,  A 
Dictionary  of  Biological  Terms  (1964). 

Where  botany  texts  and  other 
scientific  sources  discuss  the  deAnition 
of  the  term  "vegetables,"  the  term  may 
be  used  as  either  a  noun  or  an  adjective. 
Some  botanical  and  other  scientific 
sources  define  vegetables  broadly  as 
"any  plant"  or  "any  plant  part,"  either 
as  a  noun,  an  adjective,  or  both: 

Of  or  pertaining  to  a  plant  or  plant  part.  R. 
Little  &  C.  Jones.  A  Dictionary  of  Botany 
(1980).  Belonging  to  or  consisting  of  plant 
parts.  D.  Schwartz.  Collegiate  Dictionary  of 
Botany  (1971). 

Adj..  Botany  .  *  *  *  of  plants:  having  to  do 
with  plants:  vegetable  substances,  vegetable 
life.  R.  Bemhafdt,  Hammond  Bernhardt 
Dictionary  of  Science  (Ist  ed.  1966).  Used  as 
an  adjective,  for  the  plant  kingdom:  as  a 
noun,  any  plant  or  plant  organ  that  is  edible 
(colloquial). ).  Langenheim  &  K.  Thimann, 
Botany:  Plant  Biology  and  its  Relation  to 
Human  Affairs  (1982). 

(Botj  Resembling  or  relating  to  plants.  S. 
Parker.  McGraw-Hill  Dictionary  of  Science 
and  Ei^ineering  (1984);  S.  Parker.  McGraw- 
Hill  Dictionary  a^  Scientific  and  Technical 
Terms  (3d  ed.  1984):  D.  Lapedes.  McGraw- 
Hill  Dictionary  of  Life  Sciences  (1976). 

Of.  pertaining  to.  or  of  the  nature  of  a  plant. 
E.  Steen.  Everyday  Handbooks  Dictionary  of 
Biology  (1971). 

|B)elonging  to  or  consisting  of  plants.  B. 
(ackson.  A  Glotsary  of  Botanic  Terms  With 
Their  Derivation  and  Accent  (4th  ed.  192S). 

USDA  has  determined  that  defining 
vegetables  as  "any  plant"  would  be 


overinclusive  and  contrary  to 
congressional  intent.  Since  "perishable 
commodities"  necessarily  includes  fruits 
and  vegetables,  the  distinction  drawn  in 
the  Act  by  Congress  between  fruits  and 
vegetables  as  opposed  to  perishable 
commodities  evidences  that  Congress 
did  not  favor  an  overinclusive  approach; 
otherwise.  Congress  could  have 
employed  simply  the  term  "perishable 
commodities."  USDA  attempted  to 
define  fruits  and  vegetables  in  scientific 
terms  to  be  more  precise.  USDA 
determined  also  that  the  scientific 
definitions  of  fruits  and  vegetables  must 
be  qualified  by  the  term  "human  edible" 
in  order  to  be  more  precise  and  to  limit 
the  scope  of  those  terms  consistently 
with  congressional  intent.  The  court  in 
NWFWA  V.  Lyng  has  upheld  the  use  of 
the  limiting  factor  of  "human  edible" 
even  thou^  it  is  not  contained 
expressly  in  the  botanical  definition  of 
fruits.  Therefore,  it  is  reasonable  to 
apply  other  limiting  factors  to  a  broad 
scientific  definition  of  vegetables  when 
such  limiting  factors  have  a  reasonable 
basis  in  the  literature,  common  sense, 
and  comport  with  congressional  intent. 

The  Wilson  and  Loomis  text  quoted  in 
the  explanation  to  the  proposed  rule 
describes  a  vegetable  as  any  edible 
plant  part  that  is  not  a  fioiit: 

(B|otanically.  any  edible  part  of  a  plant  not 
formed  from  a  mature  ovary  or  from  an  ovary 
and  associated  parts.  C.  Wilson  h  W.  Loomis. 
Sorany(Sthed.l97l). 

It  is  not  clear  from  the  discussion  in 
the  Wilson  and  Loomis  text  whether  the 
term  "vegetables"  is  described  as  a 
botanical  term  or  merely  discussed  in 
the  context  of  distinguishing  botanical 
fruits  firom  other  edible  plant  parts. 
Some  scientific  sources  state  that  the 
term  "vegetables"  is  not  a  meaningful 
term  in  botany: 

In  botany,  the  word  vegetable  is  accepted 
only  as  a  descriptive  adjective,  not  as  a  noun. 
In  popular  usage,  such  parts  of  plants  as 
heads  of  lettuce,  spinach,  potatoes,  com. 
tomatoes,  and  suing  beans  are  called 
vegetables.  In  botany,  lettuce  and  spinach  are 
leaves,  potatutes  are  tubers,  and  com, 
tomatoes,  and  string  beans  are  fruits  (ripened 
ovaries).  R.  Bernhardt.  Hammond  Bernhardt 
Dictionary  of  Science  (Ist  ed.  1986). 

(Many)  fmits  are  referred  to  as 
"vegetables,"  a  meaningless  term  botanically 
because  it  is  used  to  describe  any  plant  pari 
that  is  eaten.  These  include  roots,  stems, 
leaves,  flowers,  fruits,  and  seeds. ).  Haynes. 
Botany:  An  Introductory  Survey  of  the  plant 
Kingdom  (1975). 

The  term  "vegetable"  has  only  popular 
significance  and  is  used  in  this  sense  to 
designate  plant  parts,  regardless  of  their 
structural  nature,  which  are  not  sweet  and 
which  are  usually  flavored  before  they  are 
eaten  with  salt,  pepper  and  other  condiments. 


H.  Fuller  &  O.  Tippo,  College  Botany  at  475 
(Revised  ed.  1957). 

Thus,  some  scientists  do  not  consider 
"vegetables,"  when  used  as  a  noun,  to 
be  a  meaningful  botanical  term.  This  is 
reflected  in  dictionary  sources  which 
define  "vegetable'  as  "any  plant."  but 
note  that  the  term  is  not  used  as  a  noun 
in  a  technical  sense: 

"(Nloun:  Plant — not  used  technically." 
Webster's  Third  International  Dictionary  of 
the  English  Language  Unabridged. 

As  noted  above,  USDA  determined  to 
use  scientific  terms  in  order  to  be 
precise.  The  term  "fruits"  is  a  precise 
term  that  has  a  botanical  definition  that 
is  accepted  universally  in  the  scientific 
literature.  However,  the  term 
"vegetables"  is  not  defined  precisely  m 
botany.  In  fact,  it  is  not  clear  that  the 
term  has  any  significance  in  botany. 
Based  on  the  above-referenced 
discussion  of  the  relevant  scientific 
literature,  USDA  has  concluded  that  the 
term  "vegetables"  is  not  a  botanical 
term.  The  term  "vegetables,"  however,  is 
significant  in  the  science  of  horticulture. 

USDA  has  determined  to  continue  to 
define  fi^its  in  botanical  terms  in  order 
to  be  more  precise  as  to  fruits  and  to 
resolve  the  confusion  between  the 
classification  of  fruits  and  vegetables. 
However,  since  vegetables  is  not  a 
botanical  term,  USDA  has  determined 
that  the  term  should  be  defined  based 
on  a  horticultural  definition  of  that  term 
which  does  not  lead  to  confusion  and 
which  does  not  result  in  absurdities. 
This  is  appropriate  for  purposes  of  this 
rule  since  horticulture  is  the  science  of 
growing  fruits,  vegetables,  and  other 
plant  crops. 

A  review  of  various  sources  indicates 
that  there  does  appear  to  be  a  consensus 
that  the  term  "vegetables"  is  a 
horticultural  term: 

In  horticultural  usage  a  vegetable  is  an 
edible  herbaceous  plant  or  part  thereof  that  is 
commonly  used  for  culinary  purposes.  L. 
Bailey,  The  Standard  Cyclopedia  of 
Horticulture  (new  ed.  1930)  (emphasis 
added). 

(AGRj  The  edible  portion  of  a  usually 
hertmceous  plant:  customarily  served  with 
the  main  course  of  a  meal  S.  Parker. 
McGraw-Hill  Dictionary  of  Science  and 
Engineering  (1964):  S.  Parker  McGraw-Hill 
Dictionary  of  Scientific  and  Technical  Terms 
(3d  ed.  1964):  D.  Lapedes.  McGraw-Hill 
Dictionary  of  Life  Sciences  (1976)  (emphasis 
added). 

(A|n  edible  plant  or  plant  pert  eaten 
cooked  or  raw  as  a  main  part  of  a  meal,  side 
dish,  or  appetizer,  includes  heiioceous 
garden  plants  and  hert)aceous  parts  of  some 
woody  perennials  (e.g..  lender  shoots  or 
young  leaves,  inflorescences,  or  fruits).  ]. 
Soule.  Glossary  for  Horticultural  Crops 
(1965)  (emphasis  added). 


Generally  considered  as  vegetables  are 
those  herbaceous  plants  of  which  some 
portion  is  eaten,  either  cooked  or  raw,  during 
the  principal  part  of  the  meal.  ].  Janick, 
Horticultural  Science  (2d  ed.  1972)  (emphasis 
added). 

Any  plant  part  that  is  eaten  either  cooked 
or  raw  during  the  principal  part  of  a  meal 
rather  than  as  a  dessert. ).  Winbume,  A 
Dictionary  of  Agricultural  and  Allied 
Terminology  (1962)  (emphasis  added). 

In  horticultural  usage  a  vegetable  is  an 
edible  herbaceous  plant  or  part  thereof  that  is 
commonly  used  for  culinary  purposes.  The 
product  may  or  may  not  be  directly 
associated,  in  its  development  with  the 
flower  the  root,  stem,  leaf,  flowerbud, 
partially  developed  seed  receptacle,  or  seeds 
(either  immature  or  mature),  may  constitute 
the  edible  part.  Some  vegetables  are  edible 
only  after  being  cooked,  others,  (such  as 
cabbage),  are  eaten  either  cooked  or  raw, 
while  others,  as  melons,  are  used  only  in  the 
fresh  state,  and  they  are  really  dessert 
articles.  In  some  countries,  melons  and 
tomatoes  aif  regarded  as  fruits,  though 
American  usage  classiries  them  as 
vegetables.  Although  it  is  di^icult  to  make  a 
general  definition  that  will  include  all 
vegetables  and  exclude  none,  the  use  of  the 
term  "vegetable"  is  so  well  understood  that 
there  is  little  difficulty  in  making  the  proper 
application  of  it  in  common  speech."  L 
Bailey.  The  Standard  Cyclopedia  of 
Horticulture  (1930)  (emphasis  added). 

This  horticultural  definition  is 
reflected  also  in  dictionary  sources: 

The  edible  part  of  any  herbaceous  plant, 
raw  or  cooked,  chiefly  when  served  with  an 
entree,  or  before  dessert  Funk  &  Wagnalls 
Standard  Dictionary  of  the  English  Language 
International  Edition  Combined  With 
Britannica  World  Language  Dictionary 
(emphasis  added). 

A  usually  herbaceous  plant  (as  the 
cabbage,  potato,  bean,  or  turnip)  that  is 
cultivated  for  the  edible  part  which  is  used  as 
a  table  vegetable.  (2)  An  edible  part  of  a 
plant  (as  seeds,  leaves,  or  roots)  that  is  used 
for  human  food  and  usually  eaten  cooked  or 
raw  during  the  principal  part  of  a  meal  rather 
than  as  a  dessert.  Webster's  Third  New 
International  Dictionary  of  the  English 
Language  Unabridged  (emphasis  added). 

A  part  or  the  whole  of  a  (sic)  herb  used 
chiefly  for  culinary  purposes,  but  also 
frequently  for  feeding  domestic  animals.  In  a 
comprehensive  sense,  any  Hving  organism 
not  possessed  of  animal  life:  a  plant  of  any 
kind.  There  is  no  well-drawn  distinction 
between  vegetables  and  fruits  in  the  popular 
sense:  but  it  has  been  held  by  the  courts  that 
all  those  which,  like  potatoes,  carrots,  peas, 
celery,  lettuce,  tomatoes,  etc.,  are  eaten 
(whether  cooked  or  raw)  during  the  principal 
part  of  a  meal  are  to  be  regarded  as 
'vegetables,'  which  those  used  for  dessert  are 
fruits.  State  v.  Hurst,  149  Or.  519.  41  P.2d 
1079. 1080.  Black 's  Law  Dictionary  (4th  ed. 
1968)  (emphasis  added). 

USDA  notes  that  in  State  v.  Hurst,  the 
court  was  faced  with  the  issue  of  what 
was  the  proper  definition  of  a  vegetable. 
In  that  case,  the  court  discerned  a 


definition  by  looking  at  various 
scientific  and  dictionary  definitions  and 
distilling  a  consensus  definition. 
USDA  has  determined  that  a 
horticultural  definition  of  the  term 
"vegetables"  is  the  most  appropriate 
because  it  is  apparent  from  a  review  of 
the  relevant  scientific  sources  that  the 
term  is  a  horticultural  term.  Also,  a 
horticultural  definition  is  most 
appropriate  because  it  has  been 
recognized  judicially  as  the  proper 
definition  of  the  term,  and  because  it 
comports  with  congressional  intent  and 
common  sense.  A  review  of  the  above 
quotations  evidences  that  there  is  no 
precise,  single  horticultural  definition  of 
vegetables.  In  view  of  this,  USDA  has 
determined  that  it  is  reasonable  to  distill 
a  consensus  definition  itom  the  various 
scientific  sources  instead  of  adopting 
the  particular  wording  of  a  horticultural 
definition  from  any  one  particular 
source. 

Given  that  USDA  has  determined  to 
propose  to  adopt  a  horticultural 
definition  of  vegetables,  the  definition, 
as  would  any  definition,  must  be 
modified  in  order  to  comport  with 
congressional  intent  and  oil  the  basis  of 
common  sense.  The  court  in  NWFWA  v. 
Lyng  has  approved  of  the  use  of  the 
"human  edible"  limitation  on  the 
definition  of  vegetables,  and  implicitly 
has  approved  of  limiting  the  definition 
further  by  the  exclusion  of  fruits  from 
the  definition. 

USDA  has  determined  that  the 
botanical  definition  of  "fruits"  must  be 
kept  intact  in  order  to  be  precise  in 
distinguishing  fruits  from  vegetables. 
Thus,  the  definition  of  vegetables  must 
be  modified  in  order  to  exclude  fruits 
from  the  definition  of  vegetables.  USDA 
has  determined  that  the  most  precise 
approach  is  to  describe  vegetables  in 
terms  of  botanical  terms  of  the  plant 
parts,  thereby  excluding  fruits.  As  with 
the  previous  definition  of  vegetables,  the 
human  edibility  requirement  must  be 
incorporated  within  the  definition.  The 
human  edibility  requirement  is  based  on 
the  context  of  the  discussion  of  edibility 
in  the  scientific  literature,  and 
congressional  intent,  given  the 
distinction  drawn  between  fruits  and 
vegetables  and  other  perishable 
commodities. 

As  indicated  above,  the  "herbaceous" 
requirement  is  incorporated  in  many  of 
the  horticultural  definitions  of  the  term 
"vegetables".  Although  some  scientists 
do  not  find  it  necessary  to  use  the  term 
herbaceous  in  defining  vegetables. 
USDA  has  found  no  authority  who 
contends  tliat  vegetables  are  not 
herbaceous.  Thus.  USDA  has 
determined  that  "vegetables"  should  be 
limited  to  herbaceous  parts  of  plants. 


The  term  "herbaceous"  is  an  adjective 
derived  from  the  noun  "herb."  which  is 
defined  as  a  non-woody  plant.  Various 
definition  of  herbaceous  include: 

Plants  that  do  not  produce  hard,  woody 
tissue.  P.  Kaufman.  T.  Mellicamp.  |.  Glimn- 
Lacy  ft  ].  LaCroix.  Practical  Botany  (1983). 

(S]oft  and  green,  containing  little  woody 
tissue.  G.  Usher,  A  Dictionary  of  Botany 
(1966). 

Pertaining  to  a  stem  with  little  or  no  woody 
tissue.  S.  Parker,  McGraw-Hill  Dictionary  of 
Science  and  Engineering  (1984):  D.  Lapedes. 
McGraw-Hill  Dictionary  of  The  Life  Sciences 
(1976). 

The  distinction  between  a  woody  and 
a  non-woody  plant  is  not  clear.  While 
some  sources  define  wood  as  "the 
xylem,"  other  sources  define  wood  as 
"the  secondary  xylem."  All  vascular 
plants  contain  xylem  cells,  but  not  all 
vascular  plants  are  regarded  as 
"woody."  However,  there  are  plants  that 
do  not  produce  secondary  xylem.  but 
are  regarded  by  scientists  as  "woody." 
Also,  there  are  some  vegetables  that  are 
not  "woody."  but  which  are  produced  by 
plants  that  have  other  woody  organs, 
such  as  bamboo  shoots.  However,  no 
vegetables  are  themselves  "woody." 
Thus.  USDA  has  determined  that  the 
term  herbaceous  should  be  applied  to 
the  specific  plant  organ  that  constitutes 
the  commodity. 

Therefore,  USDA  has  determined  to 
propose  to  adopt  the  following  definition 
of  vegetables: 

"Vegetables"  means  the  human  edible 
herbaceous  leaves,  stems,  roots,  or  tubers  of 
plants,  which  are  eaten,  either  cooked  or  raw. 
chiefly  as  the  principal  pari  of  a  meal,  rather 
than  as  a  dessert. 

It  is  evident  that  the  horticultural 
definition  lacks  complete  precision.  At 
the  same  time,  USDA  has  interpreted 
the  congressional  intent  as  to  preclude 
an  overinclusive  definition  of 
vegetables,  and  the  court  did  not  object 
to  this  interpretation.  USDA  proposes  to 
adopt  the  qualifier  of  "chiefly"  not  only 
because  such  a  concept  is  reflected  in 
some  of  the  horticultural  definitions  of 
"vegetables."  but  also  because  of  this 
interpretation. 

This  approach  also  is  dictated  by 
common  sense.  Otherwise,  anything  that 
is  derived  from  herbaceous  plants  that 
found  its  way  into  the  principal  course 
of  a  meal  would  be  considered  a 
vegetable.  Such  a  broad  interpretation 
of  the  definition  would  be  overinclusive 
and  would  lead  to  a  number  of 
anomalies  that  clearly  would  exceed 
congressional  intent.  Coffee, 
condiments,  flavorings,  honey,  hops, 
molasses,  oils,  spices,  sugar,  syrup,  and 
teas  are  all  commodities  that  may  be 
consumed  during  the  main  course  of  a 
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meal,  but  are  not  considered  to  be 
vegetables.  However,  such  is  the  result 
if  common  sense  is  not  appUed  to  the 
application  of  the  definition  of  the  term 
"vegetables." 

It  is  clear  from  the  context  of  the 
discussion  in  the  scientific  literature  that 
the  discussion  of  vegetables  being  eaten 
primarily  as  the  principal  course  of  the 
meal  indicates  that  vegetables  are  eaten 
as  a  principal  component  in  a  main  dish 
or  side  dish,  not  merely  as  a  condiment 
or  flavoring.  This  does  not  mean  that  a 
vegetable  ceases  to  be  a  vegetable  when 
used  as  a  condiment  or  flavoring.  It 
simply  means  that  a  commodity  does 
not  beconr>e  a  vegetable  merely  because 
it  may  be  added  to  a  dish  that  is  eaten 
during  the  principal  part  of  a  meal. 

Sugar  Cane 

The  court  in  NWFWA  v.  Lyng  did  not 
address  the  issue  of  whether  or  not 
sugar  cane  falls  within  the  scope  of  the 
term  "vegetables"  because  the  definition 
of  that  term  was  remanded  to  USDA. 
Thus,  USDA  must  examine  whether 
sugar  cane  falls  within  the  scope  of  the 
definition  of  "vegetables"  as  set  forth  in 
this  proposed  rule.  USDA  has 
determined  to  propose  that  sugar  cane 
does  not  fit  this  definition  and.  thus,  is 
not  a  vegetable  within  the  scope  of  the 
regulation. 

Sugar  cane  is  not  eaten  (cooked  or 
raw]  during  the  main  course  of  a  meal 
either  as  a  principal  dish  or  as  a  side 
dish. 

USDA  notes  that  some  people  chew 
on  the  stems  of  sugar  cane  and  one 
commenter  during  the  previous 
rulemaking  noted  that  sugar  cane  may 
be  found  in  the  produce  section  of  some 
food  stores.  Ad.  Rec.  Doc.  No.  615 
(Farmworker  Justice  Fund,  Inc.).  Sugar 
cane  marketed  by  a  produce  distributor 
in  California  and  available  in  some  East 
Coast  supermarkets  labels  its  packages 
of  sugar  cane  with  the  cautionary 
notices:  "Do  not  swallow";  "Not 
recommended  for  children  under  5  or 
persons  with  braces."  Recipes  printed 
on  the  packaging  suggest  the  use  of 
sugar  cane  as  a  garnish  only.  While  the 
juice  of  the  sugar  cane  is  digestible,  the 
cane  itself  is  not  digestible  by  humans. 
USDA  is  unaware  of  the  use  of  sugar 
cane  as  a  vegetable  as  that  term  is 
defined  in  horticultural  science  and  in 
this  proposed  regulation. 

At  least  one  court  has  held  that 
Congress  has  indicated  that  sugar  cane 
is  not  a  "fruit  or  vegetable"  for  purposes 
of  the  Fair  Labor  Standards  Act.  See 
Wirlz  v.  Osceola  Farms  Company,  372 
F.2d  S84  (5th  Cir.  1967).  The  legislative 
history  of  IRCA  suggests  no 
congressional  intent  to  the  contrary. 
Thus.  USDA  believes  that  Congress  did 


not  intend  sugar  cane  to  be  considered  a 
vegetable  for  purposes  of  the  IRCA. 

Sugar  cane  is  not  clearly  herbaceous, 
but  falls  somewhere  between  a 
herbaceous  and  a  woody  plant.  Some 
scientific  sources  describe  sugar  cane  as 
"woody."  See  ].  Langeheim  &  K. 
Thimann,  Plant  Biology  and  its  Relation 
to  Human  Affairs  (1982)  (describing 
sugar  cane  stalks  as  "thick  and 
woody").  Other  Perishable  * 

Commodities: 

USDA  determined  that  sugar  cane  did 
not  meet  the  definition  of  "other 
perishable  commodities"  because  the 
production  of  sugar  cane  does  not 
involve  critical  and  unpredictable  labor 
demands. 

Several  of  the  commenters  on  the 
previous  rulemaking,  as  well  as  the 
intervenors  in  the  context  of  the 
litigation,  discussed  the  effects  of 
weather  on  the  maturity  of  the  sugar 
cane  and  the  need  to  harvest  sugar  cane 
at  its  optimum  maturity  to  avoid  loss  of 
sucrose  content.  USDA  notes  that  the 
sucrose  level  of  the  sugar  cane  does  not 
determine  the  timing  of  the  harvesting 
operations,  except  with  respect  to  the 
months  of  the  year  that  the  processing 
mills  will  operate  and.  thus,  the 
harvesting  is  scheduled  during  the 
optimum  period  of  the  year.  However, 
particular  fields  of  sugar  cane  rarely  are 
harvested  at  optimum  maturity  and 
sucrose  content  because  the  delivery 
must  be  coordinated  with  the  operation 
of  the  mill. 

In  the  explanation  to  the  final  rule. 
USDA  stated: 

The  timing  of  the  harvest  is  not  critical,  but 
is  scheduled  over  a  period  of  several  months 
for  the  efficient  operation  of  the  processing 
mill.  On  occasion,  sugar  cane  has  not  been 
harvested  during  the  current  season  and  has 
been  carried  over  to  t>e  harvested  the 
following  year.  Harvest  dates  are  quite 
predictable  and  may  be  scheduled  several 
months  in  advance.  52  FR  20375. 

USDA  has  determined  that  the  timing 
of  the  harvest  may  be  scheduled 
generally  more  than  60  days  in  advance 
and  that  the  level  of  sucrose  in  the  sugar 
cane  does  not  determine  the  timing  of 
the  harvest.  The  processing  mills 
determine  generally  months  in  advance 
when  the  harvest  will  be  and  the 
individual  growers  cannot  select  the 
date  of  the  harvest  based  on  the  level  of 
sucrose  in  the  cane.  Thus,  the  labor 
demand  for  the  harvesting  of  the  sugar 
cane  is  not  determined  generally  by  the 
sucrose  level  in  the  sugar  cane. 

In  the  processing  mill,  the  sugar  canes 
are  crushed  and  a  thick,  brown  syrup  is 
extracted.  That  extract  is  concentrated; 
impurities  are  precipitated  out;  the 
liquid  is  filtered,  evaporated  and 
crystals  of  raw  sugar  are  formed  and 


centrifuged  off;  the  crystals  are  washed, 
redissolved  in  hot  water,  filtered,  and 
evaporated  to  yield  white  sugar  crystals: 

The  whole  process  must  l>e  kept  moving 
rapidly,  for  if  the  warm  sugar  solution  has 
been  held  for  more  than  24  hours  or  more  in  a 
tank,  the  polymer-forming  l>acterium 
Leuconostoc  dextranicus  grows  very  rapidly 
and  can  convert  a  large  tank  of  sucrose 
solution  into  useless  jelly,  called  dextran. 
almost  overnight.  For  this  reason,  once  the 
harvesting  has  begun  the  mill  is  kept  running 
continuously  night  and  day  for  the  three  to 
five  months  necessary  to  deal  with  all  the 
cane  in  the  area.  |.  L,angenheim  &  K. 
Thimann.  Botany:  Plant  Biology  and  ita 
Relation  to  Human  Affairs  (1982). 

Thus,  sugar  processing  mills  are  nm  at 
full  capacity  during  the  processing 
period.  The  schedule  generally  cannot 
be  adjusted  for  variations  in  the  sucrose 
level  of  the  individual  sugar  cane  fields. 
Nor  can  the  processing  be  increased  due 
to  a  natural  disaster,  such  as  a  severe 
storm  or  an  unusual  freeze.  While  the 
sucrose  level  in  sugar  cane  deteriorates 
after  a  severe  freeze,  a  freeze  will  not 
result  in  a  demand  for  additional 
workers  above  the  need  originally 
projected  because  the  mills  simply 
cannot  grind  significantly  more  cane 
and  the  cane  cannot  be  stored.  A  severe 
freeze  may  result  in  the  loss  of  much  of 
a  sugar  cane  crop,  but  the  loss  will  not 
be  due  to  the  inability  of  the  producer  to 
obtain  additional  workers.  The 
harvesting  of  sugar  cane  is  quite 
predictable  and  is  scheduled  normally 
months  in  advance.  The  demand  for 
labor  for  harvesting  is  necessarily  quite 
predictable  and  is  not  determined  by  the 
effects  of  weather  on  the  sugar  cane. 

The  court  in  NWFWA  v.  Lyng  noted 
comments  received  during  the  previous 
rulemaking  that  stated  that  "sugar  cane 
has  long  been  thought  of  as  a  perishable 
commodity  in  the  context  of  the  H-2 
program,"  "empirical  research  suggests 
that  sugar  cane  is  a  perishable 
commodity,"  and  that  "sugar  cane 
traditionally  is  considered  a  perishable 
commodity."  Despite  thorough  review, 
USDA  has  been  imable  to  determine  any 
relevance  of  perishability  to  the  H-2 
program,  the  suggested  empirical 
research,  or  tradition.  While  it  is  true 
that  it  is  well  documented,  and 
traditionally  considered,  that  sugar  cane 
is  a  perishable  commodity  after  it  is 
harvested  USDA  has  been  tmable  to 
determine  any  evidence  that  sugar  cane 
is  subject  to  critical  and  unpredictable 
labor  demands  during  the  production  of 
sugar  cane  up  to  and  including 
harvesting. 

USDA  defined  "critical  and 
unpredictable  labor  demands"  in  terms 
of  the  60-day  bright  line  rule  based  on 
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the  legislative  history  of  the  IRCA  which 
indicated  that  the  SAW  program  was 
intended  to  be  a  supplement  to  the  H- 
2A  program.  The  court  in  NWFWA  v. 
Lyng  recognized  that  this  interface 
between  the  SAW  program  and  the  H- 
2A  program  was  supported  by  the 
legislative  history.  NWFWA  v.  Lyng. 
C.A.  No.  87-487.  slip  op.  at  13  (D.D.C. 
April  25. 1988).  Thus,  the  court  found  the 
60-day  bright  line  rule  was  reasonable. 
Id.  Sugar  cane  producers  have 
successfully  utilized  the  H-2  program  for 
decades  under  certification  procedures 
which  required  employers  to  forecast 
their  labor  needs  80  days  in  advance. 
USDA  determined  that  the  use  of  the  H- 
2  program  by  sugar  cane  producers 
demonstrated  that  sugar  cane  did  not 
experience  "critical  and  unpredictable 
labor  demands."  The  ability  of  sugar 
cane  producers  to  forecast  their  labor 
requirements  60  days  in  advance  under 
the  current  H-2A  program  demonstrates 
that  sugar  cane  is  not  within  the  scope 
of  "other  perishable  commodities." 

Regulatory  Impact 

The  Assistant  Secretary  for 
Economics  has  reviewed  this  rule  in 
accordance  with  Executive  Order  No. 
12291  and  has  determined  that  it  is  not  a 
major  rule.  Under  the  framework  of  the 
Act,  the  Immigration  and  Naturalization 
Service  (INS)  will  use  this  proposed  rule 
to  assist  it  in  determining  which  special 
agricultural  workers  will  be  admitted 
into  the  United  States  for  temporary 
residence.  Thus,  the  primary  benefits  of 
this  proposed  rale  are  internal  to  the 
operation  of  the  United  States 
government. 

This  action,  in  and  of  itself,  will  not 
have  a  significant  effect  on  the  economy 
and  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers, 
individuals.  Federal  state,  or  local 
government  agencies,  or  geographic 
regions;  or  have  a  significant  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

This  proposed  rule  redefines  the  term 
"vegetables,"  and  reexamines  whether 
sugar  cane  meets  the  definition  of  "other 
perishable  commodities"  for  purposes  of 
clarifying  the  term  "seasonal 
agricultural  services"  as  it  relates  to 
sugar  cane.  The  proposed  rule  does  not 
contain  any  compliance  or  reporting 
requirements,  or  any  timetables.  The 
proposed  rule  will  assist  the  INS  in 
determining  the  special  agricultural 
workers  to  be  admitted  for  temporary 
residence.  Thus,  the  proposed  rule,  in 


and  of  itself,  will  have  no  significant 
effect  upon  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  require 
additional  procedures  or  paperwork  not 
already  required  by  law.  Therefore,  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3502,  et  seq.]  are 
inapplicable. 

National  Environmental  Policy  Act 

This  proposed  rule  will  not  have  an 
impact  upon  the  environment. 

List  of  Subjects  in  7  CFR  Part  Id 

Immigration,  Rural  labor. 

Accordingly,  it  is  proposed  to  amend 
Part  Id — Rural  Labor — Immigration 
Reform  and  Control  Act  of  1986— 
Definitions,  as  follows: 

PART  Id— {AMENDED] 

1.  The  authority  citation  for  part  Id 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1160. 

2.  Section  ld.l0  is  revised  to  read  as 
follows: 

§1d.10    Vegetables. 

"Vegetables"  means  the  human  edible 
herbaceous  leaves,  stems,  roots,  or 
tubers  of  plants,  which  are  eaten,  either 
cooked  or  raw,  chiefly  as  the  principal 
part  of  a  meal,  rather  than  as  a  dessert. 

Done  at  Washington.  DC  this  6th  day  of 
July  1988. 

Richard  E.  Lyng, 

Secretary  of  Agriculture. 

(PR  Doc.  88-15511  Filed  7-8-88:  8:45  am) 

BILUNG  COOE  3420-01-M 


Commodity  Credit  Corporation 
7  CFR  Part  1408 

Setoff,  Withholding  and  Stop  Payment 
Policies 

agency:  Commodity  Credit  Corporation 
(CCC),  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends  7 
CFR  Part  1408,  which  sets  forth  the 
policies  of  Commodity  Credit 
Corporation  (CCC)  regarding  the  setoff 
of  debts  owing  to  CCC  or  other 
government  agencies  against  amounts 
payable  by  CCC.  The  intent  of  this 
proposed  rule  is  to  extend  the  regulatory 
period  of  time  allowed  for  setoff  and 
withholding  to  ten  years.  This  regulation 
would  then  allow  a  period  of  time 
similar  to  that  allowed  by  regulations 
issued  imder  the  Federal  Claims 
Collection  Act  of  1966,  as  amended  by 


the  Debt  Collection  Act  of  1982  (31 
U.S.C.  3716). 

DATES:  Comments  nnist  be  received  by 
August  10. 1988. 

ADDRESSES:  Comments  concerning  this 
proposed  regulation  should  be 
addressed  (a:  Director,  Fiscal  Division. 
ASCS.  U.S.  Department  of  Agriculture, 
P.O.  Box  2415.  Washington,  DC  20013. 
All  comments  submitted  in  response  to 
this  proposed  rule  will  be  available  for 
public  inspection,  in  Room  6094,  South 
Agriculture  Building,  14th  and 
Independence  Avenue  SW.. 
Washington.  DC.  between  8:30  am  and 
4:00  pm.  Monday  through  Friday. 

FOR  FURTHER  MfORMATION  CONTACT 

Paula  Roney,  Claims  SpeciaUst.  (202) 
475-4499. 

SUPPt.EMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1  and  has  been  classified  as  "not 
major"  because  it  will  not  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  and  prices  for  oonsimiers, 
individual  industries,  federal.  State  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enteiprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  action  does  not  constitute  a 
review  as  to  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
Departmental  Regulation  1512-1.  No 
sunset  review  date  has  been  set  for  this 
regulation  because  review  is  ongoing. 

This  action  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and 
others.  Furthermore,  CCC  is  not  required 
by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  for  this  action.  Therefore 
this  action  is  exempt  from  the  provision 
of  the  Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

This  action  will  not  have  a  significant 
impact  specifically  upon  area  and 
community  development  therefore, 
review  as  established  by  Executive 
Order  12372  (July  14, 1982)  was  not  used 
to  assure  that  units  of  local  government 
are  informed  of  this  action. 

This  proposed  regulation  amends  7 
CFR  Part  1406  to  extend  the  period  of 
time  CCC  may  exercise  its  regulatory 
right  to  administrative  offset  against 
amounts  otherwise  payable. 
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Currently,  regulation*  provide  that 
setoff  under  7  CFR  Part  1408  against  a 
debt  owed  the  Government  is  barred 
when  no  suit  has  been  filed  and  the 
applicable  statute  of  limitation  for 
enforcing  payment  of  such  a  debt 
expires  prior  to  the  date  the  amount 
becomes  payable  to  the  debtor,  except 
for  certain  debts  due  to  an  overcharge  or 
loss  or  damage  by  a  carrier.  The 
statutory  period  for  bringing  a  civil 
action  on  a  CCC  claim  is  six  years. 

The  Debt  Collection  Act  of  1982 
amended  the  Federal  Claims  Collection 
Act  of  1966  (31  U.S.C.  3716)  to  provide  a 
ten-year  period  of  limitation  on  a  federal 
agency  to  collect  a  claim  by 
administrative  offset.  This  ten-year 
period  begins  to  run  from  the  date  the 
claim  becomes  outstanding.  The  Federal 
Claims  Collection  Act  of  1966  and  the 
Federal  Claims  Collection  Standards  (4 
CFR  Parts  101-105)  promulgated 
thereunder  by  the  Comptroller  General 
and  the  Attorney  General  provide 
standards  for  the  administrative 
collection  of  claims  by  the  United 
States.  The  Act  also  provides  that 
nothing  therein  shall  diminish  the 
existing  authority  of  the  head  of  an 
agency  to  settle,  compromise,  or  close 
claims.  CCC  has  authority  under  section 
4(k)  of  the  Commodity  Credit 
Corporation  Charter  Act  (15  U.S.C.  714) 
to  make  final  and  conclusive  settlement 
and  adjustment  of  any  claims  by  or 
against  it  irrespective  of  the  amount  of 
issue.  CCC  is,  therefore,  not  bound  by 
the  Federal  Claims  Collection  Act. 
However,  it  is  CCC  policy  that  any 
action  by  CCC  to  collect  a  debt  by 
administrative  offset  should  agree,  to 
the  extent  feasible,  with  the  Federal 
Claims  Collection  Standards. 

This  regulation  is  necessary  to  protect 
the  financial  integrity  of  many  federal 
agricultural  programs  by  ensuring  the 
Government  will  be  able  to  collect  debt« 
owed  to  it,  including  many  on  which  a 
civil  action  to  enforce  would  be 
ineffectual,  not  sufficiently  cost  effective 
for  the  Government  to  pursue,  or  legally 
barred. 

List  of  Subjects  in  7  CFR  Part  1406 

Setoff,  Withholding  and  stop  payment 
policies. 

Accordingly  it  is  proposed  that  the 
regulations  at  7  CFR  Part  1408  be 
amended  as  follows: 

PART  1408— {AMENDED] 

1.  The  authority  citation  is  amended 
to  read  as  follows: 

Authority:  Sec.  4(b].  Pub.  L.  80-89.  62  Stat. 
1070  as  amended.  (15  U.S.C.  714b). 


2.  7  CFR  1406.4  is  amended  by  revising 
paragraph  (b)(3)  to  read  as  follows  (b) 
introductory  text  is  republished): 

$1408.4    Setoff. 


(b)  In  all  other  cases,  debts  due  CCC 
shall  be  set  off,  in  whole  or  in  part, 
against  amounts  payable  to  debtors  by 
CCC,  where  the  following  conditions 
apply: 
***** 

(3)  The  claim  has  not  been 
outstanding  for  more  than  ten  years  or 
legal  action  to  enforce  the  debt  has  not 
been  barred  by  an  applicable  period  of 
limitation,  whichever  is  later.  For 
purposes  of  this  section,  a  claim  is  not 
outstanding  until  the  debt  underlying  the 
claim  became  due  and  payable  and  was 
not  paid. 

3.  7  CFR  1408.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows 
(introductory  text  is  republished): 

§1406.11    Conditions  under  wtiich  setoff , 
wtttthokUng.  or  stop  payment  actions  wM 
not  ba  talcan. 

Setoff,  withholding,  or  stop  payment 
actions  will  be  taken  in  the  following 
cases: 

(a)  If  the  claim  has  been  outstanding 
for  more  than  ten  years  or  legal  action  to 
enforce  the  debt  due  CCC  is  barred  by 
an  applicable  period  of  limitation, 
whichever  is  later.  For  purposes  of  this 
section,  a  claim  is  not  outstanding  until 
the  debt  underlying  the  claim  became 
due  and  payable  and  was  not  paid. 
***** 

Signed  at  Washington.  DC,  on  July  1, 1988. 
MUt  Hertz. 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

(FR  Doc.  88-15330  Filed  7-8-88;  8:45  am) 

BILUNa  CODE  3410-<>$-M 


Packers  and  Stockyards 
Administration 

9  CFR  ParU  201  and  203 

Poultry  Regulations  and  Policy 
Statements 

AOCNCV:  Packers  and  Stockyards 

Administration.  USDA. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  proposes  to 
amend  certain  existing  regulations 
relative  to  poultry  to  conform  to  the 
Poultry  Producers  Financial  Protection 
Act  of  1987  (PUb.  L  100-173),  amending 
the  Packers  and  Stockyards  Act.  These 
proposals  will  add  live  poultry  dealers 


to  existing  payment  and  accounting, 
reporting  and  trust  notification 
regulations,  and  remove  references  to 
"handler(s)"  made  obsolete  by  the 
legislation.  It  would  also  remove 
reference  to  jurisdiction  over  dressed 
poultry  trade  practices  as  provided  by 
the  legislation.  Also  proposed  for 
amendment  is  a  regualtion  pertaining  to 
the  weighing  of  live  poultry.  No  new 
regulations  or  policy  statements  are 
being  proposed. 

date:  Comments  must  be  received  on  or 
before  September  9, 1988. 
Aooness:  Comments  may  be  mailed  to 
the  Administrator,  Packers  and 
Stockyards  Administration,  Room  3039- 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
Comments  received  may  be  inspected 
during  normal  business  hours  in  the 
Office  of  the  Administrator. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Stricklin.  Director.  Packer  and 
Poultry  Division.  Packers  and 
Stockyards  Administration,  Room  3422- 
South  Building,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
(202)  447-7363. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  would  amend  existing 
regulations  and  policy  statements  as 
follows: 


Regulations 

Effect  o(  Change 

{201.43  (9  CFR  201.43)... 

Add  live  poutlry  dealer  to 

(b)(4)  and  revoke  (d). 

5201.49(b)  (9  CFR 

Remove  "or  handler" 

201.49(b)). 

and  "packer  or" 

8  201.53  (9  CFR  201. 53)... 

Remove  "or  handler" 

and  "or  dressed 

poultiy" 

820171  (9  C:FR  201.71)... 

Retmve  "or  handler" 

8  201  72  (9  CFR  201  72)... 

Remove  "or  handler" 

8201  73  (9  CFR  201  73)... 

Remove  "or  handlers" 

8  201  76  (9  CFR  201  76)... 

Remove  "or  handlers" 

8  201. 82  (9  CFR  201. 82)... 

Remove  "or  handler"; 

revise  paragraph  (b). 

5  201.94  (9  CFR  201  94)... 

Add  "live  poultry  dealer" 

8  201  96  (9  CFR  201 .95)... 

Remove  "or  handler" 

8  201.96  (9  CFR  201.96)... 

Remove  "or  handler" 

8  201  97  (9  CFR  201.97)... 

Add  'live  poultry  dealer" 

8201.100  (9  CFR 

Remove  refererx^s  to 

201.100). 

"handlers"  and 

"packers,"  and  revoke 

(a)(3). 

Policy  statements 


8  203.4  (9  CFR  203.4 

8203.15  (9  CFR  203.15). 


Effect  of  change. 


Remove  "or  handlers" 
Add  poultry  sellers  and 


Payment  and  Accounting. 

Regulation  201.43(b)(4)  prohibits  firms 
subject  to  the  Packers  and  Stockyards 
Act  from  exercising  undue  market 
power  in  negotiating  the  terms  of  a 
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purchase  contract.  Paragrpah  (d) 
pertains  to  payment  for  live  poultry. 
Accordingly,  it  is  proposed  to  revise 
(b)(4]  to  apply  to  live  poultry  dealers 
with  respect  to  live  poultiy  purchases, 
and  to  revoke  (d)  as  obsolete  since 
payment  requirements  for  poultry  are 
now  spcecified  in  the  Act. 

Regulation  201.100  refers  to  poultry 
growout  (feeding)  contracts  and  requires 
at  (a)(3)  that  they  shall  clearly  specify 
"The  time  at  which  final  payment  to  the 
grower  is  to  be  made."  Since  the 
amended  Packers  and  Stockyards  Act 
specifies  the  time  in  which  payment  is  to 
be  made  in  Section  410,  it  is  proposed  to 
revoke  (a)(3)  as  obsolete. 

DeRnitions 

Section  2  of  the  act.  as  amended. 
deHnes  persons  engaged  in  the  business 
of  obtaining  live  poultry  by  purchase  or 
under  a  poultry  growing  arrangment  for 
slaughter  purposes  as  a  live  poultry 
dealer.  Therefore,  it  is  proposed  that  the 
terms  "or  hander"  and  "or  handlers"  be 
removed  from  regulations  201.49,  201.53. 
201  Jl,  201.72,  201.73,  201.76,  201.82. 
201.95.  201.96,  201.100,  and  policy 
statement  203.4  Also  that  the  term 
"packer  or"  be  removed  from 
regulations  201.49  and  201.100. 

Section  202  of  the  Act  was  amended 
to  eliminate  jurisdiction  as  to  poultry 
products.  Accordingly,  it  is  also 
proposed  to  remove  the  term  "or 
dressed  poultry"  from  regulation  201.53. 

Furnishing  Business  Information  and 
Annual  Reports 

Under  the  Act  as  amended,  live 
poultry  dealers,  as  defined,  are  made 
subject  to  various  requirements.  Thus, 
live  poultry  dealers,  are  cleariy  within 
the  language  of  section  402.  7  U.S.C  222. 
"any  person  subject  to  this  Act.  whether 
or  no*  a  corporation."  Section  402  makes 
sections  6,  8, 9.  and  10  of  the  Federal 
Trade  Commission  Act  applicable  to 
any  such  person.  Therefore,  it  is 
proposed  that  regulation  201.97,  by 
virtue  of  section  6  of  the  Federal  Trade 
Commission  Act,  and  that  regulation 
201.94.  by  virtue  of  section  9  of  the 
Federal  Trade  Commission  Act.  be 
amended  to  include  "live  poultry 
dealer."  This  change  will  require  that 
live  poultry  dealers  file  annual  reports 
and  furnish  business  information  to  the 
Secretary,  as  required,  to  carry  out  the 
prompt  pay  provisions  of  the  1987 
amendments. 

Statutory  Trust 

Statement  of  general  policy  203.15 
outlines  the  recommended  format  for  a 
seller  to  use  in  preserving  its  interest  in 
the  statutory  trust.  Since  luipaid  live 
poultry  growers  and  sellers  have  the 


same  written  notice  requirement,  it  is 
proposed  that  policy  statement  203.15  be 
amended  to  include  live  poultry  growers 
and  sellers. 

Weighing 

Regulation  201.82  currently  requires 
that  every  live  poultry  dealer  or  handler 
use  reasonable  care  and  promptness 
with  respect  to  loading,  transporting, 
holding,  yarding,  feeding,  watering, 
weighing  or  otherwise  handling  live 
poultry  to  prevent  waste  of  feed, 
shrinkage,  injury,  death  or  other 
avoidable  loss.  This  regulation  also 
requires  that  when  live  poultry  is 
weighed  on  a  vehicle  by  a  packer  or  live 
poultry  dealer  or  handler,  the  gross 
weight  shall  be  determined  on  the  scale 
normally  used  for  such  purpose  as 
promptly  as  possible  after  the  poultry  is 
loaded  on  the  vehicle. 

The  Packers  and  Stockyards 
Administration  interpreted  this 
regulation  to  mean  that  after  loading, 
live  poultrj'  is  to  be  transported  without 
undue  delay  to  the  plant,  holding  area  or 
other  acceptable  scale  location  and 
promptly  weighed  upon  arrival. 

Based  on  the  results  of  a  recent  civil 
action  Bled  in  a  United  States  District 
Court  concerning  the  time  of  weighing 
for  poultry  obtained  by  a  growout 
contract,  the  agency  proposes  to  amend 
regulation  201.82  to  conform  with  the 
court's  decision. 

The  court's  final  judgment  ordered 
defendants,  "with  regard  to  any 
truckload  of  poultry  as  to  which 
processing  does  not  begin  within  12 
hours  after  the  poultry  thereon  has  been 
taken  off  feed,  to  pay  the  grower  based 
on  a  net  weight  taken  within  12  hours 
after  said  poultry  has  been  taken  off 
feed." 

Based  on  this  decision,  the  Packers 
and  Stockyards  Administration 
proposes  to  amend  and  clarify 
regulation  201.82  by  revising  paragraph 
(b)  to  require  that  poultry  obtained  by 
growout  contract  be  weighed  for 
payment  purposes  immediately  upon 
arrival  at  the  processing  plant  or  holding 
yard;  Provided.  That  the  poultry  must  be 
weighed  no  later  than  12  hoiu^  from  the 
time  the  poultry  is  taken  off  feed. 

Executive  Order 

Regulatory  impact  analysis  is  not 
required  for  these  amendments  because 
it  has  been  determined  that  they  are  not 
"major"  rules  as  defined  by  section  1(b) 
of  E.0. 12291.  They  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  and  they  will  not  result 
in  major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies  or  geographic 
regions.  Th^y  will  not  have  signiBcant 


adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

It  has  been  determined  that  these 
amendments  will  not  have  significant 
impact  on  family  formation, 
maintenance  and  general  well-being,  per 
E.O.  of  September  2, 1987.  and  will  not 
have  substantial  direct  effects  on  the 
States,  or  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  levels 
of  government  per  E.O.  of  October  23. 
1987. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  these 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act  of  1980 

The  amended  information  collection 
requirements  contained  in  this  proposal 
have  been  submitted  to  OMB  for  review 
under  Section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Submit  comments 
to  the  Office  of  Infornaation  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Attention: 
Desk  Officer  for  the  Packers  and 
Stockyards  Administration.  USDA, 
Washington,  DC  20503. 

list  of  Subjects  in  9  CFR  Parts  201  and 
203 

Stockyards,  Market  agencies.  Dealers. 
Packers,  Live  poultry  dealers. 

Done  at  Washingtoa  DC  this  5th  day  of 
July.  1988. 
B.H.  (BiU)  lones. 

Administrator  Packers  and  Stockyards 
A  dministration. 

Accordingly,  it  is  proposed  that  9  CFR 
201.43(d)  be  removed;  §  201.43(b)(4)  and 
the  heading  for  paragraph  (b).  201.49(b). 
201.53.  201.71(a),  (b).  and  (d).  201.72(a) 
and  (b),  201.73,  201.76.  201.82.  201.94. 
201.95,  201.96,  201.97.  201.100,  203.4(a), 
(b).  (c),  and  the  section  heading,  and 
203.15  be  revised  to  read  as  set  forth 
below.  The  authority  citation  for  Part 
201  and  §§  203.4  and  203.15  continues  to 
read  as  follows: 

PART  201— REGULATIONS  UNDER 
THE  PACKERS  AND  STOCKYARDS 
ACT 

Authority:  Sec  202.  407. 407(a).  42  Stat  168. 
169.  as  amended.  7  U.S.C.  222. 228. 228(al. 

§201.43    Peymswt  and  accounting  tor 
livestock  end  live  pouNry. 
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(b)  Prompt  payment  for  livestock  and 
live  poultry — terms  and  conditions.  *  *  * 

(4J  No  packer,  live  poultry  dealer, 
market  agency,  or  livestock  dealer  shall 
as  a  condition  to  its  purchase  of 
livestock  or  poultry,  impose,  demand, 
compel  or  dictate  the  terms  or  manner  of 
payment,  or  attempt  to  obtain  a 
payment  agreement  from  a  seller 
through  any  threat  of  retaliation  or  other 
form  of  intimidation. 


§  201.49    RcqukwiMnts  rtgarding 
tickets  •vMcfidng  wtigMng  of 
and  Hv«  poultry. 


(b)  Poultry.  When  live  poultry  is 
weighed  for  the  purpose  of  purchase, 
sale,  acquisition,  or  settlement  by  a  live 
poultry  dealer,  a  scale  ticket  shall  be 
issued  which  shall  show:  (1)  The  name 
of  the  agency  performing  the  weighing 
service;  (2)  the  name  of  the  live  poultry 
dealer  (3)  the  name  and  address  of  the 
grower,  purchaser,  or  seller  (4)  the 
name  or  initials  of  the  person  who 
weighed  the  poultry;  (5)  the  location  of 
the  scale;  (6)  the  gross  weight,  tare 
weight,  and  net  weight;  (7)  the  date  and 
time  gross  weight  and  tare  weight  are 
determined;  (81  the  number  of  poultry 
weighed;  (9)  the  weather  conditions;  (10) 
whether  the  driver  was  on  or  off  the 
truck  at  the  time  of  weighing;  and  (11) 
the  license  number  of  the  truck  or  the 
truck  number  Provided,  That  when  live 
poultry  is  weighed  on  a  scale  other  than 
a  vehicle  scale,  the  scale  ticket  need  not 
show  the  information  specifled  in 
paragraphs  (b)(9],  (10),  and  (11)  of  this 
section.  Scale  tickets  issued  under  this 
paragraph  shall  be  at  least  in  duplicate 
form  and  shall  be  serially  numbered  and 
used  in  numerical  sequence.  One  copy 
shall  be  furnished  to  the  grower, 
purchaser,  or  seller,  and  one  copy  shall 
be  furnished  to  or  retained  by  the  live 
poultry  dealer. 

§  201 .53    Persons  subiect  to  ttM  Act  not  to 
circulate  misleading  reports  slKHit  msrliet 
conditions  or  prices. 

No  packer,  live  poultry  dealer, 
stockyard  owner,  market  agency,  or 
dealer  shall  knowingly  make,  issue,  or 
circulate  any  false  or  misleading  reports, 
records,  or  representation  concerning 
the  market  conditions  or  the  prices  or 
sale  of  any  livestock,  meat,  or  live 
poultry. 

§  201.71    Scales;  accurate  weights,  repairs, 
adiustment  or  replacements  after 
Inspection. 

(a)  All  scales  used  by  stockyard 
owners,  market  agencies,  dealers, 
packers  and  live  poultry  dealers  to 
weigh  livestock,  livestock  carcasses  or 
live  poultry  for  the  purpose  of  purchase, 


sale,  acquisition  or  settlement  shall  be 
installed,  maintained  and  operated  to 
insure  accurate  weights.  Such  scales 
shall  meet  applicable  requirements 
contained  in  the  General  Code,  Scale 
Code  and  Weights  Code  of  the  1983 
Edition  of  National  Bureau  of  Standards 
Handbook  44,  "Specifications, 
Tolerances  and  Other  Technical 
Requirements  for  Commercial  Weighing 
and  Measuring  Devices",  which  is 
hereby  incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  October  24, 1984.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  approval  and  a  notice  of 
any  change  in  these  materials  will  be 
published  in  the  Federal  Register. 
Handbook  44  is  subject  to  change 
annually.  This  handbook  is  for  sale  by 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  It  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register  Information  Center, 
Room  8301, 1100  L  Street,  NW., 
Washington,  DC  20408. 

(b)  All  scales  used  by  stockyard 
owners,  market  agencies,  dealers, 
packers,  and  live  poultry  dealers  to 
weigh  livestock  or  live  poultry  for  the 
purpose  of  purchase,  sale,  acquisition  or 
settlement  shall  be  equipped  with  a 
printing  device  which  shall  be  used  for 
recording  weight  values  on  a  scale  ticket 
or  other  document  used  for  this  purpose. 

(d)  No  scales  shall  be  operated  or 
used  by  any  stockyard  owner,  market 
agency,  dealer,  packer,  or  live  poultry 
dealer  to  weigh  livestock,  livestock 
carcases  or  live  poultry  for  purposes  of 
purchase,  sale,  acquisition  or  settlement 
unless  it  has  been  found  upon  test  and 
inspection,  as  specified  in  {  201.72  of  the 
regulations,  to  be  in  a  condition  to  give 
accurate  weight.  If  a  scale  is  inspected 
or  tested  and  found  incorrect  or 
inaccurate  or  if  any  repairs,  adjustments 
or  replacements  are  made  to  a  scale,  it 
shall  not  be  used  until  it  has  been 
inspected  and  tested  and  met  all 
accuracy  requirements  specified  in  the 
regulations. 

§201.72    Scales:  testing  of . 

(a)  Each  stockyard  owner,  market 
agency,  dealer,  packer,  or  live  poultry 
dealer  who  weighs  livestock  or  live 
poultry  for  purposes  of  purchase,  sale, 
acquisition  or  settlement,  or  who  weighs 
livestock  carcasses  for  the  purpose  of 
purchase  on  a  carcass  weight  basis,  or 
who  furnishes  scales  for  such  purposes, 
shall  cause  such  scales  to  be  tested  by 
competent  persons  in  accordance  with 
the  regulations  at  least  twice  during 
each  calendar  year  at  intervals  of 


approximately  six  months.  More 
frequent  test  will  be  required  in  cases 
where  the  scale  does  not  maintain 
accuracy  between  tests. 

(b)  Each  stockyard  owner,  market 
agency,  dealer,  packer  or  live  poultry 
dealer  who  weighs  livestock,  livestock 
carcasses  or  live  poultry  for  purposes  of 
purchase,  sale,  acquisition  or  settlement 
shall  furnish  reports  of  such  tests  and 
inspections  on  forms  prescribed  by  the 
Adminstrator.  The  stockyard  owner, 
market  agency,  dealer,  packer  or  live 
poultry  dealer  shall  retain  one  copy  of 
the  test  and  inspection  report  and  shall 
file  one  copy  with  the  regional  office  for 
the  region  in  which  the  scale  is  located. 


(201.73    Scale  operators  to  i»e  qualified. 
Stockyard  owner,  market  agencies, 
dealers,  packers  and  live  poultry  dealers 
shall  employ  qualified  persons  to 
operate  scales  for  weighing  livestock, 
livestock  carcasses  or  live  poultry  for 
the  purpose  of  purchase,  sale, 
acquisition  or  settlement,  and  they  shall 
require  such  employees  to  operate  the 
scales  in  accordance  with  the 
regulations. 

{201.76    Reweighing. 

Stockyard  owners,  market  agencies, 
dealers,  packers  and  live  poultry  dealers 
shall  reweigh  livestock,  livestock 
carcasses  or  live  poultry  on  request  of 
an  authorized  representative  of  the 
Secretary. 

S  201.82    Care  and  promptness  in  weigtiing 
and  handling  livestock  and  Nye  poultry. 

(a)  Each  stockyard  owner,  market 
agency,  dealer,  packer  or  live  poultry 
dealer  shall  exercise  reasonable  care 
and  promptness  with  respect  to  loading, 
transporting,  holding,  yarding,  feeding, 
watering,  weighing  or  otherwise 
handling  livestock  or  live  poultry  to 
prevent  waste  of  feed,  shrinkage,  injury, 
death  or  other  avoidable  loss. 

(b)  Poultry  obtained  by  growout 
contract  must  be  weighed  for  payment 
purposes  immediately  upon  arrival  at 
the  processing  plant  or  holding  yard; 
Provided,  That  the  poultry  must  be 
weighed  no  later  than  12  hours  from  the 
time  the  poultry  is  taken  off  feed. 

§  201.94    Information  as  to  business, 
furnishing  of  by  packers,  IWe  poultry 
desiers,  stockyard  owners,  market 
sgencies,  snd  dealers. 

Each  packer,  live  poultry  dealer, 
stockyard  owner,  market  agency,  and 
dealer,  upon  proper  request,  shall  give  to 
the  Secretary  or  his  duly  authorized 
representatives  in  writing  or  otherwise, 
and  under  oath  or  affirmation  if 
requested  by  such  representatives,  any 
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information  concerning  the  business  of 
the  packer,  live  poultry  dealer, 
stockyard  owner,  market  agency,  or 
dealer  which  may  be  required  in  order 
to  carry  out  the  provisions  of  the  Act 
and  regulations  in  this  part  within  such 
reasonable  time  as  may  be  specified  in 
the  request  for  such  information. 

§  201.95    Inspection  of  business  records 
and  facilities. 

Each  stockyard  owner,  market 
agency,  dealer,  packer  or  live  poultry 
dealer  upon  proper  request,  shall  permit 
authorized  representatives  of  the 
Secretary  to  enter  its  place  of  business 
during  normal  business  hours  and  to 
examine  records  pertaining  to  its 
business  subject  to  the  Act,  to  make 
copies  thereof  and  to  inspect  the 
facilities  of  such  persons  subject  to  the 
Act.  Reasonable  accommodations  shall 
be  made  available  to  authorized 
representatives  of  the  Secretary  by  the 
stockyard  owner,  market  agency,  dealer, 
packer  or  live  poultry  dealer  for  such 
examination  of  records  and  inspection 
of  facilities. 

§  201.96    Unauthorized  disclosure  of 
tHiSiness  Information  prohibited. 

No  agent  or  employee  of  the  United 
States  shall,  without  the  consent  of  the 
stockyard  owner,  market  agency,  dealer, 
packer  or  live  poultry  dealer  concerned, 
divulge  or  make  known  in  any  manner, 
any  facts  or  information  regarding  the 
business  of  such  person  acquired 
through  any  examination  or  inspection 
of  the  business  or  records  of  the 
stockyard  owner,  market  agency,  dealer, 
packer  or  live  poultry  dealer,  or  through 
any  information  given  by  the  stockyard 
owner,  market  agency,  dealer,  packer  or 
live  poultry  dealer  pursuant  to  the  Act 
and  regulations,  except  to  such  other 
agents  or  employees  of  the  United 
States  as  may  be  required  to  have  such 
knowledge  in  the  regular  course  of  their 
official  duties  or  except  insofar  as  they 
may  be  directed  by  the  Administrator  or 
by  a  court  of  competent  jurisdiction,  or 
except  as  they  may  be  otherwise 
required  by  law. 

§  201.97    Annual  reports. 

Each  packer,  live  poultry  dealer, 
stockyard  owner,  market  agency,  and 
dealer  (except  a  packer  buyer  registered 
to  purchase  livestock  for  slaughter  only) 
shall  file  annually  with  the 
Administration  a  report  on  prescribed 
forms  not  later  than  April  15  following 
the  calendar  year  end  or,  if  the  records 
are  kept  on  a  fiscal  year  basis,  not  later 
than  90  days  after  the  close  of  his  fiscal 
year.  The  Adminsitrator  on  good  cause 
shown,  or  on  his  own  motion,  may  grant 
a  reasonable  extension  of  the  filing  date 


or  may  waive  the  filing  of  such  reports 
in  particular  cases. 

§201.100    Records  to  be  furnished  poultry 
growers  and  sellers. 

(a)  Contracts;  contents.  Each  live 
poultry  dealer  who  enters  into  a 
growout  (feeding)  contract  with  a 
poultry  grower  shall  furnish  the  grower 
a  true  written  copy  of  the  contract, 
which  shall  clearly  specify: 

(1)  The  duration  of  the  contract  and 
conditions  for  the  termination  of  the 
contract  by  each  of  the  parties;  and 

(2)  All  terms  relating  to  the  payment 
to  be  made  to  the  poultry  grower, 
including  among  others,  where 
applicable,  the  following: 

(i)  The  party  liable  for  condemnations, 
including  those  resulting  from  plant 
errors: 

(ii)  The  method  for  figuring  feed 
conversion  ratios: 

(iii)  The  formula  or  method  used  to 
convert  condemnations  to  live  weight; 

(iv)  The  per  unit  charges  for  feed  and 
other  inputs  furnished  by  each  party; 
and 

(v)  The  factors  to  be  used  when 
grouping  or  ranking  poultry  growers. 

(b)  Settlement  sheets;  contents; 
supporting  documents.  Each  live  poultry 
dealer,  who  acquires  poultry  pursuant  to 
a  contract  with  a  poultry  grower,  shall 
prepare  a  true  and  accurate  settlement 
sheet  (final  accounting)  and  furnish  a 
copy  thereof  to  the  poultry  grower  at  the 
time  of  settlement.  The  settlement  sheet 
shall  contain  all  information  necessary 
to  compute  the  payment  due  the  poultry 
grower.  For  all  such  arrangements  in 
which  the  weight  of  birds  affects 
payment,  the  settlement  sheet  shall 
show,  among  other  things,  the  number  of 
live  birds  marketed,  the  total  weight  and 
the  average  weight  of  the  birds,  and  the 
payment  per  pound. 

(c)  Condemnation  and  grading 
certificates.  Each  live  poultry  dealer, 
who  acquires  poultry  pursuant  to  a 
contract  with  a  poultry  grower  which 
provides  that  official  U.S.  Department  of 
Agriculture  condemnations  or  grades,  or 
both,  are  a  consideration  affecting 
payment  to  the  grower,  shall  obtain  an 
official  U.S.  Department  of  Agriculture 
condemnation  or  grading  certificate,  or 
both,  for  the  poultry  and  furnish  a  copy 
thereof  to  the  poultry  grower  prior  to  or 
at  the  time  of  settlement. 

(d)  Grouping  or  ranking  sheets.  Where 
the  contract  between  the  live  poultry 
dealer  and  the  poultry  grower  provides' 
for  payment  to  the  poultry  grower  based 
upon  the  grouping  or  ranking  of  poultry 
growers  delivering  poultry  during  a 
specified  period,  tiie  live  poultry  dealer 
shall  furnish  the  poultry  grower,  at  the 
time  of  settlement,  a  copy  of  the 


grouping  or  ranking  sheet  which  shows 
the  grower's  precise  position  in  the 
grouping  or  ranking  sheet  for  that 
period.  The  grouping  or  ranking  sheet 
need  not  show  the  names  of  other 
growers,  but  shall  show  the  actual 
figures  upon  which  the  grouping  or 
ranking  is  based  for  each  grower 
grouped  or  ranked  during  the  specified 
period. 

(e)  Live  poultry  purchases.  Each  live 
poultry  dealer  who  purchases  live 
poultry  shall  prepare  and  deliver  a 
purchase  invoice  to  the  seller  at  time  of 
settlement.  The  purchase  invoice  shall 
contain  all  information  necessary  to 
compute  payment  due  the  seller.  When 
U.S.  Department  of  Agriculture 
condemnations  or  U.S.  Department  of 
Agriculture  grades,  or  both,  of  poultry 
purchased  affect  final  payment,  copies 
of  official  U.S.  Department  of 
Agriculture  condemnation  certificates  or 
grading  certificates,  or  both,  shall  be 
furnished  to  the  seller  at  or  prior  to  the 
time  of  settlement. 

PART  203— STATEMENTS  OF 
GENERAL  POLICY  UNDER  THE 
PACKERS  AND  STOCKYARDS  ACT 

Autbority:  7  U.S.C.  228. 7  U.S.C.  222,  and  15 
U.S.C.  46 

§  203.4    Statement  with  respect  to  the 
disposition  of  records  by  packers,  Kve 
poultry  dealers,  stockyard  owners,  market 
agencies  and  dealers. 

(a)  Records  to  be  kept.  Section  401  of 
the  Packers  and  Stockyards  Act  (7 
U.S.C.  221)  provides,  in  part,  that  every 
packer,  live  poultry  dealer,  stockyard 
owner,  market  agency,  and  dealer  shall 
keep  such  accoimts,  records,  and 
memoranda  as  fully  and  correctly 
disclose  all  transactions  involved  in  his 
business,  including  the  true  ownership 
of  such  business  by  stockholding  or 
otherwise.  In  order  to  properly 
administer  the  P&S  Act,  it  is  necessary 
that  records  be  retained  for  such  periods 
of  time  as  may  be  required  to  permit  the 
Packers  and  Stockyards  Administration 
a  reasonable  opportunity  to  examine 
such  records.  Section  401  of  the  Act 
does  not,  however,  provide  for  the 
destruction  or  disposal  of  records. 
Therefore,  the  Packer^  and  Stockyards 
Administration  has  formulated  this 
policy  statement  to  provide  guidance  as 
to  the  periods  of  time  after  which 
records  may  be  disposed  of  or 
destroyed. 

(b)  Records  may  be  disposed  of  after 
two  years  expect  as  otherwise  provided. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  each  packer,  Uve  poulby 
dealer,  stockyard  owner,  market  agency, 
and  dealer  may  destroy  or  dispose  of 
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accounts,  records,  and  memoranda 
which  contain,  explain,  or  modify 
transactions  in  its  business  subject  to 
the  Act  after  such  accounts,  records, 
and  memoranda  have  been  retained  for 
a  period  of  two  full  years;  Provided. 
That  the  following  records  made  or  kept 
by  a  packer  may  be  disposed  of  after 
one  year:  cutting  tests;  departmental 
transfers;  buyers'  estimates;  drive 
sheets;  scale  tickets  received  from 
others;  inventory  and  products  in 
storage:  receiving  records;  trial 
balances;  departmental  overhead  or 
expense  recapitulations;  bank 
statements,  reconciliations  and  deposit 
slips:  production  or  sale  tonnage  reports 
(including  recapitulations  and 
summaries  of  routes,  branches,  plants 
etc.);  buying  or  selling  pricing 
instructions  and  price  lists; 
correspondence;  telegrams;  teletype 
communications  and  memoranda 
relating  to  matters  other  than  contracts, 
agreements,  purchase  or  sales  invoices, 
or  claims  or  credit  memoranda;  and 
Provided  further.  That  microfilm  copies 
of  records  may  be  substituted  for  and 
retained  in  Heu  of  the  actual  records. 

(c)  Retention  for  longer  periods  may 
be  required.  The  periods  specified  in 
paragraph  (b)  of  this  section  shall  be 
extended  if  the  packer,  live  poultry 
dealer,  stockyard  owner,  market  agency, 
or  dealer  is  notified  in  writing  by  the 
Administrator  that  specified  records 
should  be  retained  for  a  longer  period 
pending  the  completion  of  any 
investigations  or  proceedings  under  this 
AcL 


Authority:  Sec.  401, 42  Slat.  168  (7  U.S.C. 
221);  sec.  407,  42  Stat.  169  (7  U.S.C  228);  sec. 
409.  as  added  by  sec.  7.  90  Stat.  1250  (7  U.S.C. 
228b};  7  CFR  2.17,  2.54;  42  FR  35625;  Pub.  L 
96-511,  94  Stat.  2812  (44  U.S.C.  3501  et  seq.);  7 
U.S.C.  222  and  228  and  15  U.S.C.  46) 

§203.15    Trust  bwwms  under  scctkNts  206 
and  207  of  ths  AcL 

(a)  Within  the  times  specified  under 
sections  206(b)  and  207(d]  of  the  Act, 
any  livestock  seller,  live  poultry  seller  or 
grower,  to  preserve  his  interest  in  the 
statutory  trust,  must  give  written  notice 
to  the  appropriate  packer  or  live  poultry 
dealer  and  file  such  notice  with  the 
Secretary.  One  of  the  ways  to  satisfy  the 
notification  requirement  under  these 
provisions  is  to  make  certain  that  notice 
is  given  to  the  packer  or  live  poultry 
dealer  within  the  prescribed  time  by 
letter,  mailgram,  or  telegram  stating: 

(1)  Notification  to  preserve  trust 
benefits; 

(2)  Identification  of  packer  or  live 
poultry  dealer; 

(3)  Identification  of  seller  or  poultry 
grower 


(4)  Date  of  the  transaction; 

(5)  Date  of  seller's  or  poultry  grower's 
receipt  of  notice  that  payment 
instrument  has  been  dishonored  (if 
applicable);  and 

(6)  Amount  of  money  doc;  and  to 
make  certain  that  a  copy  of  such  letter, 
mailgram,  or  telegram  is  filed  with  a 
P&SA  Regional  Office  or  with  PftSA, 
USDA.  Washington,  DC  2025a  within 
the  prescribed  time. 

(b)  While  the  above  information  is 
desirable,  any  written  notice  which 
informs  the  packer  or  hve  poultry  dealer 
and  the  Secretary  that  the  packer  or  Hve 
poultry  dealer  has  failed  to  pay  is 
sufficient  to  meet  the  above-mentioned 
statutory  requirement  if  it  is  given 
within  the  prescribed  time. 

[FR  Doc.  88-15400  Filed  7-8-88;  8:45  am| 
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DEPARTMENT  OF  TRAiePORTATION 
Federal  Aviation  AdminiatFaUon 
14  CFR  Parts  21  and  25 


[Dodwt  Now  NM-30(  Nettce  NOk 
NM) 


Special  Condliionc  Bodng  NkMW  787 
Series  Airplanes 

AOENCr.  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  special 
condition. 

summary:  This  notice  proposes  a 
special  condition  for  Boeing  Model  767 
series  airplanes  which  incorporate  a 
longitudinal  partition  in  the  passenger 
cabin.  The  longitudinal  partition 
installation  is  a  novel  or  unusual  design 
feature  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards.  This  special  condition 
contains  the  safety  standards  which  the 
Administrator  finds  necessary,  because 
of  the  novel  design  feature,  to  establish 
a  level  of  safety  equivalent  to  that 
established  in  the  regulations. 
DATE:  Comments  must  be  received  on  or 
before  August  1. 1988. 
AOORCSSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to  Federal 
Aviation  Administration.  Office  of  the 
Regional  Counsel.  Attn:  Rules  Docket 
(ANM-7).  Docket  No.  NM-30. 17900 
Pacific  Highway  South,  C-68966,  Seattle. 
Washington  98168;  or  delivered  in 
duplicate  to  the  Office  of  the  Regional 
Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-30.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 


Federal  holidays,  between  7:30  a jn.  and 

4:00  p.m. 

FOM  FWrfNEn  NWOmiATION  COffTACr: 

Franklin  Tiangsing.  Regulations  Branch. 
ANM-114.  Aircraft  Certification 
Drvision.  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966.  Seatle.  Washington  96168; 
telephone  (206)  431-2127. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  ^lecial  condition  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Administrator  before 
further  rulemaking  action  is  taken  on 
this  proposaL  The  proposal  contained  in 
this  Notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available  in  the  Roles 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the  Rules 
Docket  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"CommenU  to  Docket  Na  NM-SO."  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter. 

Background 

On  November  3. 1987,  The  Boeing 
Company  appUed  for  a  change  to  their 
Type  Certificate  No.  AlNM  for 
installation  of  a  longitudinal  partition  in 
their  Model  767  series  airplanes.  The 
model  767  currently  approved  und»    . 
Type  Certificate  No.  AlNM  is  a 
pressurized,  low  wing,  transport 
category  airplane  fwwered  by  two 
turbofan  engines. 

Under  the  provisions  of  \  21.101(a)  of 
the  Federal  Aviation  Regulations  (FAR), 
The  Boeing  Company  must  show  that 
the  Model  767,  as  changed,  continues  to 
meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  AlNM.  or  the 
applicable  regulations  in  effect  on  the 
date  of  appUcation  for  the  change. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
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(i.e..  Part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  Model  767  because  of 
a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29(b).  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  767  must  comply 
with  the  noise  certification  requirements 
of  Part  36  and  the  engine  emission 
requirements  of  Special  Federal 
Aviation  Regulations  (SFAR)  27. 

Novel  or  Unusual  Design  Features 

The  Model  767-300  will  incorporate  a 
novel  or  unusual  design  feature 
associated  with  the  installation  of  an 
opaque,  longitudinal  partition  installed 
in  the  forward  cabin  separating  two 
small  passenger  cabin  sections. 

The  partition  is  installed  near  the 
centerline  of  the  airplane,  starting  at  a 
lavatory  and  extending  aft  for  five  rows 
of  seats.  The  partition  is  the  full  height 
of  the  cabin,  and  will  prevent  passenger 
crossover  from  one  aisle  to  the  other 
throughout  its  length.  Additionally,  there 
will  be  some  obscuration  of  visibility  of 
the  cabin  in  the  vicinity  of  the  partition. 

The  767-300  is  currently  approved  for 
a  maximum  capacity  of  290  passengers, 
and  The  Boeing  Company  has  proposed 
a  passenger  capacity  of  235  with  the 
longitudinal  partition  installed. 

Due  to  the  novel  or  unusual  design 
feature  associated  with  the  installation 
of  a  longitudinal  partition,  a  special 
condition  is  considered  necessary  to 
provide  a  level  of  safety  equivalent  to 
that  established  by  the  regulations 
incorporated  by  reference  in  the  type 
certificate.  Although  the  initial 
installation  will  be  in  767-300  series 
airplanes,  the  partition  may  be  installed 
in  any  series  of  the  Model  767.  The 
special  condition  proposed  would 
therefore  be  applicable  to  any  Model 
767  series  airplane  in  which  this  feature 
is  installed. 

As  the  intended  type  certification  date 
for  approval  of  the  767  with  the 
installation  of  a  longitudinal  partition  is 
approximately  August  15, 1988,  the 
public  comment  period  is  shortened  to 
20  days  in  order  to  make  the  final 
special  condition  effective  prior  to  that 
date. 


Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
series  of  airplanes.  It  is  not  a  rule  of 
general  applicability,  and  it  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  49  U.S.C.  1344, 1348(c).  1352, 
1354(a),  1355, 1421  through  1431, 1502. 
1651(b)(2);  42  U.S.C.  1857f-10,  4321  et  seq.; 
E.0. 11514:  49  U.S.C.  106(g)  (Rev.  Pub.  L.  97- 
449,  January  12, 1983). 

The  Proposed  Special  Condition 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  condition  as  part  of 
the  type  certification  basis  for  Boeing 
Model  767  series  airplanes  with 
longitudinal  partitions  installed: 

In  addition  to  applicable  Part  25 
requirements,  the  applicant  must  show  that 
the  longitudinal  partition  does  not  have  a 
significant  adverse  effect  on  emergency 
evacuation  of  the  airplane.  Evaluation  of  the 
installation  must  specifically  consider  the 
degree  to  which  the  partition  creates  a 
physical  obstruction  to  movement,  or  impairs 
the  ability  of  occupants  to  visually  identify 
and  evaluate  the  availability  of  exits  and 
escape  paths. 

Issued  in  Seattle,  Washington  on  June  30, 
1988. 

Frederick  M.  Isaac. 

Acting  Director  Norttiwest  Mountain  Region. 
[FR  Doc.  88-15429  Filed  7-6-«8;  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  B8-ASW-20] 

Proposed  Alteration  of  VOR  Federal 
Airway  V-583;  Texas 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-583 
located  in  the  vicinity  of  Leona,  "TX.  The 
FAA  proposes  to  extend  V-583  from 
Leona  very  high  frequency  omni- 
directional radio  range  and  tactical  air 
navigational  air  (VORTAC)  to  Austin, 
TX.  VORTAC  via  College  Station.  TX. 
This  action  would  improve  the  flow  of 
traffic  to/from  the  Austin  terminal  area, 
improve  flight  planning  and  reduce 
controller  workload. 


DATE:  Comments  must  be  received  on  or 
before  August  15, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA. 
Southwest  Region.  Attention:  Manager. 
Air  Traffic  Division.  Docket  No.  88- 
ASW-20.  Federal  Aviation 
Administration.  P.O.  Box  1689.  Fort 
Worth.  TX  76101. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW..  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  DC  20591: 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ASW-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
conunents.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
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personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiKty  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independence 
Avenue  SW.,  Washington.  DC  20601.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  shoeld  also 
request  a  copy  of  Advis<»y  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  (he  Fedovl 
Aviation  Regi^tiens  (14  CFR  Part  71)  to 
alter  the  description  <d  V-583  by 
extending  that  airway  from  Leona 
VORTAC  via  College  Station  VORTAC 
to  Austin  VORTAC  Houston  ARTCC 
request  this  extension  be  considered  for 
implementation.  Currently  aircraft 
inbound  to  Austin  must  be  given  a  very 
detailed  and  lengthy  clearance.  This 
action  would  provide  controlled 
airspace  routing  to/from  the  Austin 
terminal  in  an  area  where  radar  vectors 
are  now  utilized,  thereby  reducing 
controller  workload  and  improving  fli^t 
planning.  Section  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  740a6D  dated 
January  4. 1988. 

The  FAA  has  determined  that  diis 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  %vhrch  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2}  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evahiation  as  the  anticipated  impact  is 
so  minimaL  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sofcjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71}  as  follows: 

PART  71-DESIQNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follow*: 

Authority.  49  V.SJC  134a(a).  13S4(a).  1S10: 
E.0. 10B54;  49  U.S.C.  106(8)  (Revised  Pub.  L 
97-449.  (anoary  12. 1963):  14  CFR  11.00. 


§71.123    (/ 

2.  Section  71.123  is  amended  as 
follows: 

V-583  (Revised] 

From  Austin.  TX:  College  Station.  TX: 
Leona.  TX:  Frankstoa.  TX;  to  Quitman.  TX. 

Issued  in  Washington.  DC  on  fane  21, 1988. 
ShekMno  Wugallar. 

Acting  Manager.  Ainpace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc.  88-lS42i  Piled  7-a-a8: 8:45  am) 


DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol  Tobacco  and 


27  CFR  Part  71 
[NoticaNo.6611 

Requests  or  Demands  for  Disclosure 
of  Information  In  Testimony  and  in 
Related  Mattel  s 

AQENCV:  Bureau  of  AlcohoU  Tobacco 

and  Firearms,  Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
considering  an  amendment  to  the 
regulation  governing  requests  and 
demands  for  disclosure  of  information  in 
court  testimony  and  related  matters.  The 
amendment  would  require  an  affidavit 
to  be  filed  whenever  the  testimony  of  an 
ATF  officer  or  employee  is  sought  on 
behalf  of  a  party  other  than  the  Federal 
Government  oi  a  State.  The  affidavit 
would  indicate  the  matters  aboat  which 
the  officer  or  employee  wook)  testify. 
The  Director  or  his  delegate  wotdd  use 
the  affidavit  to  determiac  whether  to 
allow  die  officer  or  employee  to  testify. 
In  addition,  the  amendment  would 
require  any  request  or  demand  for 
testimoay  or  prodaction  of  records  to  be 
served  at  least  5  working  days  before 
the  scheduled  date  of  disclosure,  to 


insure  that  there  will  be  enough  time  to 
properly  consider  whether  to  grant  the 
request  or  demand.  Finally,  the 
amendment  would  specify  some  of  the 
considerations  to  be  used  in  determining 
whether  to  grant  requests  or  demands 
for  disclosure  in  testimony  and  related 
matters.  Due  to  an  increase  in  requests 
for  ATF  officers  and  emplojrees  to 
testify  and/or  disdoae  rectHxte,  the 
regulations  ikeed  to  be  amended  to 
provide  additional  guidelines  regarding 
the  necessary  prior  authorizations. 
COMMENT  OATC  Written  comments  must 
be  received  by  Septentber  0. 1968. 
ADDWHMt:  Send  written  comments  tor 
Chief,  Wine  and  Beer  Branch.  Bureau  of 
Alcohol.  Tobacco  and  Pirearms.  P.O. 
Box  38S.  Washington.  DC  20044-0386 
(Notice  Ho.  061).  Copies  of  the  proposed 
regulations  and  the  written  comments 
will  be  available  for  public  inspection 
during  normal  business  hours  at:  ATF 
Reading  Room.  Room  4412,  Ariel  Rios 
Federal  Bailding.  1200  Pennsylvaoia 
Avenue  NW..  Wasfaingiton.  DC 
ran  FUITTHBI  iwrowMATiow  contact: 
Mr.  Steve  Simon.  Wine  aad  Beer  Branch. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  1200  Pemuyhrania  Avenue 
NW..  Washington.  DC  20226;  (202)  566- 
7626. 
SUPPUEMBfTART  MTONMATIOIC  ATF 

regulations  provide  that  Boreau  officers 
and  empk>yees  shall  not  testify  or 
disclose  official  records,  in  criminal  or 
civil  court  cases,  without  prior 
authorizatioB  from  the  Director  or  his 
delegate  (27  CFR  71.27).  Due  to  an 
increase  in  requests  Cor  ATF  officers 
aad  employees  to  testify  and/ or  disclose 
records,  the  regnlations  aeed  to  be 
amended  to  provide  additional 
guidelines  regarding  the  necessary  prior 
authorization.  The  amendment  would 
set  forth  uniform  and  expeditious 
procedures  for  obtaining  the  prescribed 
authorization. 

The  Director  is  often  requested  to 
authorize  a  court  appearance  of  an  ATF 
official,  without  an  adequate 
explanation  of  the  nature  of  the 
testimony  being  sought  and  without 
adequate  time  to  determine  the 
ramifications  of  the  testimony  from  the 
Government's  standpoint.  It  is  important 
for  the  Director  to  have  soffident  time 
and  data  to  ascertain  whether  the 
requested  testimony  would  disclose  the 
identity  of  confidential  informants, 
jeopardize  a  pending  criminai  case  or 
investigatioD  l^  prematurely  revealing 
information  aboot  it.  or  disclose 
information  prohibited  by  law  from 
disclosure. 

The  proposed  amendment  would  add 
three  new  subparagraphs  under 


paragraph  (e)  of  §  71.27.  Paragraph  (e), 
titled  "Procedure  in  the  event  of  a 
request  or  demand  for  ATF  records  or 
information,"  currently  gives  procedures 
for  processing  and  responding  to  such 
requests  or  demands,  but  not  for 
submitting  them  or  deciding  whether  to 
grant  them.  New  subparagraphs  (e)(3), 
(e)(4),  and  (e)(5)  would  provide  the 
necessary  procedures. 

The  proposed  new  subparagraph 
(e)(3)  would  require  an  affidavit  to  be 
prepared  by  the  parfy  (or  his  attorney) 
who  makes  a  request  or  demand 
(including  a  subpoena  duces  tecum]  for 
the  testimony  of  an  ATF  officer  or 
employee.  This  new  requirement  would 
not  apply  to  a  request  or  demand  from 
the  Federal  Goverranent  or  a  State, 
because  f  71.27fe)  generally  does  not 
apply  to  such  requests  or  demands.  The 
affidavit  wooid  be  required  to  specify 
the  informatioa  about  which  the 
testimoay  of  the  ATF  officer  or 
employee  is  desired.  The  affidavit  would 
enable  the  Director  or  his  delegate  to 
make  an  informed  decision  whether  to 
authorize  the  officer  or  employee  to 
testify.  No  affidavit  is  needed  in  the 
case  of  a  reqaest  or  demand  for  ATF 
records  onfy  (as  opposed  to  testimony), 
since  the  request  or  demand  itsdf  would 
specify  the  matters  sought  to  be 
disclosed. 

Proposed  new  subparagraph  te)f4) 
sets  a  time  limit  withtn  which  any 
request  or  demand  for  testimony  or 
disclosure  of  records  would  have  to  be 
served  Service  would  be  required  at 
least  5  woddng  dajrs  before  die  date 
scheduled  for  the  disclosure  of 
information.  This  would  give  ATF  time 
in  wfakh  to  evaluate  the  request  or 
demand  and  to  decide  whether  it  may 
be  granted.  This  time  reqairemeBt,  as 
well  as  the  affidavit  requirement  of  new 
subparagraph  (e)(^  nay  be  waived 
upon  a  demonstration  that  eraergency 
circumstanxs  or  o^r  good  cause 
reasons  make  compliance  infeasible  or 
impractical. 

Proposed  new  subparagraph  (eK5) 
contains  a  brief  discosnon  of  the  factors 
to  be  considered  in  determining  whether 
to  grant  requests  or  demands  made 
under  9  71.27.  This  new  subparagraph 
would  appfy  bodi  to  testimony  and  to 
the  disclosure  of  records  in  testimony- 
related  matters.  No  attiaipt  is  made  to 
present  an  exhaoative  catalog  of  die 
determining  factors  to  be  considered, 
since  that  woald  be  impossible,  due  to 
the  many  variations  fi'om  case  to  case. 
Rather,  the  proposed  sidiparagraph 
presents  the  general  principle  to  be 
followed,  and  then  a  list  of  the  most 
common  reasons  for  denial  of  requests 
or  demands  for  disclosure  under  §71.27. 


Because  some  of  the  authorities  of  the 
Director  under  Part  71  (including  the 
authorities  under  \  71.27)  have  been 
redelegated  to  subordinate  officials,  it  is 
proposed  to  amend  the  definition  of 
"Director"  in  S  71.11  to  add  the  words 
"or  his  delegate."  The  Director's  zip 
code  is  added  also. 

Regulatory  Flexibilify  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibilify  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal,  because  the  notice  of 
proposed  rulemaking,  if  promulgated  as 
a  final  rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  proposal  is  not  expected  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities.  Further,  the  proposal  will  not 
impose,  or  otherwise  cause,  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  conqjliance  burdens  on  a 
substantial  number  of  smaU  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibilify  Act  {b  U.S.& 
605(b))  that  this  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291  of  February  17, 1981,  the  Bureau 
has  determined  that  this  proposal  is  not 
a  major  rule  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  Local  government 
agencies,  or  geographical  regions;  or 

(c)  S^inificant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  on  the  abilify  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1960,  Pub.  L.  96-511. 44 
U.S£.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  132a  do  not 
appfy  to  this  Notice,  because  no 
requirement  to  collect  in£onnatioa  is 
proposed.  An  affidavit  is  excluded  irom 
the  definition  of  "information"  under 
regulations  of  the  Office  of  Management 
and  Bud^t  5  CFR  1320.7(j)(l)  (revised. 
May  10, 1968). 


Public  Participation — ^Written  Comments 

ATF  requests  comments  concerning 
this  proposed  amendment  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  the  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannotbe  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

AFT  will  not  recognize  any  material 
or  comments  as  confidentiaL  Comments 
may  be  disclosed  to  the  public. 

Any  material  that  the  commenter 
consider  to  be  confidential  or 
inappropriate  for  disdoswe  to  the 
public  should  not  be  incfaided  in  the 
comment  The  name  of  the  po-son 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Any  person  who  desires  an 
opportunity  to  Gommeat  orally  at  a 
public  hearmg  on  these  proposed 
regulations  should  sufaniit  Us  or  her 
request,  in  writing,  to  the  Director, 
within  the  OO^lay  commeat  period.  The 
reqaest  shoaki  inciude  reasons  why  the 
commenter  feels  that  s  poblic  hearing  is 
necessary.  The  Director,  however, 
reserves  the  right  to  determine,  m  h^t 
of  aU  circumstances.  wfaeAer  a  public 
hearing  will  be  held. 

Drafting  Informatioa 

The  principal  audior  of  tins  docamenf 
is  Mr.  Steven  Simon,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  71 

Administrative  practice  and 
procedure.  Authorify  delegations. 
Freedom  of  information,  Privacy. 

Issuance 

Accordingly,  the  Director  proposes  the 
amendment  of  27  CFR  Part  71  as 

follows: 

PART  71— STATEMENT  OF 
PROCEDURAL  miLES 

Paragraph  1.  The  authorify  citation  for 
Part  71  continues  to  read  as  follows: 

Authority:  5  U.S.C  301.  552. 

Par.  2.  The  definition  of  "Director^  in 
§  71.11  is  revised  to  read  as  follows: 

§71.11    Meaning  of  terms. 

***** 

Director.  The  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  the 
Department  of  the  Treasury, 
Washington,  DC  20226.  or  his  del^ate. 
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Par.  3.  Section  71.27  is  amended  to 
add  paragraphs  (e)(3),  (e)(4).  and  (e)(5) 
as  follows: 


§71.27    RaquMtser 
diadoaura  In  taatimony 
mattart. 


for 
and  In  ralatad 


(e) 


(3)  Affidavit  required  for  testimony. 
Whenever  a  request  of  demand  is  made 
for  the  testimony  of  an  ATF  officer  or 
employee,  on  behalf  of  a  party  other 
than  the  Federal  Government  or  a  State, 
the  party  making  the  request,  or  his 
attorney,  shall  submit  an  affidavit.  The 
affidavit  shall  set  forth  the  information 
with  respect  to  which  the  testimomy  of 
the  officer  or  employee  is  desired.  The 
affidavit  must  be  submitted  before 
permission  to  testify  may  be  granted. 
The  Director  may,  upon  request  and  for 
good  cause  shown,  waive  the 
requirement  of  this  paragraph. 

(4)  Time  limit  for  serving  request  or 
demand.  The  request  or  demand, 
together  with  the  affidavit  (if  required 
by  paragraph  (e)(3)  of  this  section),  shall 
be  served  at  least  5  working  days  prior 
to  the  scheduled  date  of  testimony  or 
disclosure  of  records,  in  order  to  insure 
that  the  Director  has  adequate  time  to 
consider  whether  to  grant  the  request  or 
demand.  The  Director  may,  upon  request 
and  for  good  cause  shown,  waive  the 
requirement  of  this  paragraph. 

(5)  Factors  to  be  considered  in 
determining  whether  a  request  or 
demand  will  be  granted.  The  Director 
shall  consider  whether  granting  the 
request  or  demand  would  be  appropriate 
under  the  relevant  rules  of  procedure 
and  substantive  law  concerning 
privilege.  Among  the  requests  or 
demands  that  will  not  be  granted  are 
those  that  would,  if  granted,  result  in — 

(i)  The  violation  of  a  statute,  such  as 
26  U.S.C.  6103  or  7213,  or  a  rule  of 
procedure,  such  as  the  grand  jury 
secrecy  rule  (F.R.Cr.P.  Rule  6(e)),  or  a 
specific  regulation; 

(ii)  The  revealing  of  classified 
information; 

(iii)  The  revealing  of  a  confidential 
source  or  informant,  unless  the  ATF 
officer  or  employee  and  the  source  or 
informant  have  no  objection; 

(iv)  The  revealing  of  investigative 
records  compiled  for  law  enforcement 
purposes,  or  investigative  techniques 
and  procedures,  the  effectiveness  of 
which  would  thereby  be  impaired; 

(v)  The  revealing  of  information  that 
may  jeopardize  Or  conflict  with  any 
criminal  investigation  or  pending 
criminal  case;  or 


(vi}The  revealing  of  trade  secrets 
without  the  owner's  consent. 

Signed:  May  26, 196& 
Stephen  E.  Higgina. 

Director 

Approved:  June  23. 19B8. 
|ohn  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement). 
[FR  Doc.  88-15369  Filed  7-6-88: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

(SW-FRL-340«-11 

National  Oil  and  Hazardous 
SulMtances  Contingency  Plan;  The 
National  Priorities  Ust 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  sites 

from  the  National  Priorities  List:  Request 

for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  its  intent  to 
delete  a  site  from  the  National  Priorities 
List  (NPL).  The  NPL  is  Appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  (NOP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  liability 
Act  of  1980  (CERCLA).  This  action  is 
being  taken  by  EPA.  because  it  has  been 
determined  that  all  Fund  financed 
response  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  is  appropriate.  The 
intention  of  this  notice  is  to  request 
public  comment  on  the  intent  of  EPA  to 
delete  a  site  from  the  NPL 
DATE:  Comments  concerning  the  site 
may  be  submitted  up  to  and  including 
August  10, 1988. 

ADDRESSES:  Comments  may  be  mailed 
to  Richard  D.  Stonebraker.  Chief, 
Superfund  Branch.  Waste  Management 
Division,  Environmental  Protection 
Agency,  Region  IV.  345  Courtland  Street 
NE.,  Atlanta,  Georgia  30365. 
Comprehensive  information  on  this  site 
is  available  through  the  EPA  Region  IV 
Docket  clerk. 

Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  EPA  Region  IV  Docket  Office. 
Address  for  the  Regional  Docket  Office 
is: 

Gayle  Alston.  Region  IV.  USEPA 
Library.  Room  G-8, 345  Coiirtland 


Street.  NE..  Atlanta.  Georgia  30365. 404/ 

347-4216. 

rOR  FURTHER  INFORMATKMI  CONTACT: 

Patrick  M.  Tobin.  Director.  Waste 

Management  Division,  c/o  Nancy  Dean. 

Remedial  Project  Manager.  345 

Courtland  Street  NE..  Atlanta,  Georgia 

30365. 

SUPPI.EMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletions 


L  Introduction 

The  Environmental  Protection  Agency 
(EPA)  announces  its  intent  to  delete  a 
site  from  the  National  Priorities  List 
(NPL),  Appendix  B,  of  the  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (NCP),  and  requests  comments  on 
the  deletion.  The  EPA  identifies  sites 
that  appear  to  present  a  significant  risk 
to  public  health,  welfare  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  Hazardous 
Substance  Response  Trust  Fund  (Fund) 
financed  remedial  actions.  Any  sites 
deleted  from  the  NPL  remain  eligible  for 
Fund-financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action. 

The  site  EPA  intends  to  delete  from 
the  NPL  is  A.L.  Taylor  Site,  Brooks, 
Kentucky. 

The  EPA  will  accept  conunents  on  this 
site  for  thirty  days  after  publication  of 
this  notice  in  the  Federal  Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL 
Secton  III  discusses  procedures  that 
EPA  is  using  for  this  action  and  those 
the  Agency  is  considering  using  for 
future  site  deletions.  Section  IV 
discusses  each  site  and  explains  how 
each  site  meets  the  deletion  criteria. 

II.  NFL  Deletion  Criteria 

Recent  amendments  to  the  NCP 
establish  the  criteria  the  Agency  uses  to 
delete  sites  from  the  NPL  as  published  in 
the  Federal  Register  on  November  20. 
1985  (50  FR  47912).  Section  300.66(c)(7) 
on  the  NCP  Provides  that  sites: 

*  *  *  may  be  deleted  from  or  recategorized 
on  the  NPL  where  no  further  response  is 
appropriate.  In  making  this  determination 
EPA  will  consider  whether  any  of  the 
following  criteria  has  l>een  met: 

(i)  EPA.  in  consultation  with  the  State,  has 
determined  thai  responsible  or  other  parties 
have  implemented  all  appropriate  response 
actions  required: 

(ii)  AH  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
Implemented  and  EPA,  in  consultation  with 
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the  State,  has  determined  that  no  further 
cleanup  by  responsible  parties  is  appropriate; 
or 

(iii)  Based  on  a  remedial  investigation, 
EPA.  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Before  deciding  to  delete  a  site,  EPA 
will  make  a  determination  that  the 
remedy  or  decision  that  no  remedy  is 
necessary,  is  protective  of  public  health, 
welfare,  and  the  environment.  In 
addition  section  121(c]  requires  State 
concurrence  for  deleting  a  site  from  the 
National  Priorities  List. 

Deletion  of  the  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future 
condition*  warrant  such  actions.  Section 
300.66(c)(8)  of  the  NCP  states  that  Fund- 
financed  actions  may  be  taken  at  sites 
that  have  been  deleted  from  the  NPL 

III.  Deletion  Procedures 

In  the  NPL  rulemaking  published  in 
the  Federal  Register  on  October  15, 1984 
(49  FR  40320),  the  Agency  solicited  and 
received  conunenta  on  the  question  of 
whether  the  notice  and  comment 
procedures  followed  for  adding  sites  to 
the  NPL  should  also  be  used  before  sites 
are  deleted.  Comments  also  were 
received  in  response  to  the  amendments 
to  the  NCP  that  were  proposed  in  the 
Federal  Register  on  February  12, 1985 
(50  FR  5862).  Deletion  of  sites  from  the 
NPL  does  not  itaelf  create,  alter,  or 
revoke  any  individual's  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes  and 
to  assist  agency  management.  As  is 
mentioned  in  section  II  of  this  notice, 
S  300.66(c)(8)  of  the  NCP  makes  clear 
that  defetfon  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  future  Fund- 
financed  response  actions. 

For  the  deletion  of  this  site,  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  before  making  the  final 
decision  to  delete.  The  Agency  believes 
that  deletion  procedures  should  focus  on 
notice  and  comment  at  the  local  level. 
Comments  from  the  local  community 
surrounding  the  sites  considered  for 
deletion  are  likely  to  be  the  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  this  site: 

1.  EPA  Region  IV  recommended 
deletion  and  prepared  relevant 
documents. 

2.  EPA  Region  IV  is  providing  a  30-day 
public  comment  period  on  the  deletion 
package.  The  notification  is  being 
provided  to  local  residents  through  local 
and  community  newspapers.  The  Region 
made  all  relevant  documents  available 


in  the  Region  IV  office  and  bcal  site 
information  repositories. 

3.  The  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  the  tentative  decision 
to  delete  was  made. 

4.  Comments  received  diuing  the 
notice  and  conmient  period  will  be 
evaluated  before  the  final  decision  to 
delete.  Region  IV  will  prepare  a 
responsiveness  siunmary  that  will 
address  the  comments  given  in  the 
public  comment  period. 

A  deletion  will  occur  after  the 
Assistant  Administrator  for  Solid  Waste 
and  Emergency  Response  places  a 
notice  in  the  Federal  Register.  The  NPL 
will  reflect  any  deletion.  PubHc  notices 
and  copies  of  the  responsiveness 
summary  will  be  made  available  to  the 
local  residents  by  Region  IV. 

IV.  Basis  for  Intended  Site  Deletions 

The  following  siunmary  provides  the 
Agency's  rationale  for  intending  to 
delete  this  site  from  the  NPL. 

A  J..  Taylor  Si te.  Brooks,  Kentucky 

The  AX.  Taylor  Site  (Valley  of  the 
Drums)  in  Brooks,  Kentucky  was  an 
uncontoolled  industrial  waste  dump 
covering  13  acres  near  Brooks, 
Kentucl^.  The  paints  and  coating 
industries  of  the  Louisville  area  were  the 
primary  waste  generators  using  the  A.L 
Taylor  site.  Some  drums  were  emptied 
into  open  pits,  cleaned  and  recycled. 
Other  drums  were  buried  on  site,  and 
during  the  later  years  of  operation  many 
drums  were  stored  on  the  surface. 

The  A.L  Taylor  nte  was  a  top  priority 
site  in  Kentucky  and  was  on  the  interim 
Priority  List  of  160  sites.  The  site  was 
ranked  based  on  releases  to  surface 
water  and  to  groundwater.  In  January 
1979,  the  EPA  responded  to  releases  of 
oil  and  hazardous  substances  at  the  site 
to  jirevent  further  releases  into  nearby 
Wilson  Creek  by  constructing 
interceptor  trenches  and  a  temporary 
water  treatment  system,  securing 
leaking  drums  and  segregating  and 
organizing  cfrums  ooaite.  In  1981  EPA 
again  inspected  the  site  and  discovered 
deteriorating  and  leaking  drums  and 
discharges  of  pollutants  into  Wilson 
Creek.  The  existing  treatment  system 
was  upgraded  and  the  remaining  drums 
were  removed  offisite  for  disposal. 

EPA  completed  a  Feasibility  Study  of 
Remedial  AJtematives  (1982)  a 
Feasibility  Study  Addendum  and 
Endasgerment  Assessment  Report 
(1984);  The  latter  report  determined  that 
migration  of  hazardous  substances  from 
their  origiBal  disposal  area  is  minimal 
and  EPA  selected  a  remedy  that 
provides  adequate  protection  of  public 
health,  welfare  and  the  environment  by 


onsite  containment  of  waste  and  control 
of  offsite  migration  of  surface  water 
runoff. 

A  Record  of  Decision  (ROD)  was 
signed  on  June  18. 1986.  The  remedy 
selected  and  implemented  at  the  site 
included  removal  of  ponded  water, 
securing  pond  sludge  from  low-lying 
areas  beneath  the  cap,  installing  a  final 
cap  for  containment  of  the  remaining 
buried  waste,  instituting  a  surface  water 
monitoring  on  Wilson  Creek,  monitoring 
groundwater  quality,  fencing  and  thirty 
years  of  operation  and  maintenance.  An 
action  memorandum  dated  April  14, 
1987  initiated  the  Remedial  Action  at  the 
site  by  Region  IV's  Emergency  Response 
and  Removal  Branch.  All  Remedial 
Action  activities  were  completed  by 
August  1987. 

EPA,  with  the  concurrence  of  the 
Commonwealth  of  Kentucky,  has 
determined  that  all  appropriate  Fund- 
financed  response  under  CERCLA  at  the 
A.L  Taylor  site  has  been  completed, 
and  has  determined  that  no  further 
clean-up  is  appropriate.  Operation  and 
Maintenance  have  been  assured  by  the 
Commonwealth  of  Kentecky. 

Date:  )une  13. 198a 
Greer  C.  TidweU, 

Regional  A  dministrator. 

[FR  Doc.  88-14596  Filed  7-8-88:  8:45  am) 
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FEDERAL  MARTTIME  COMIHISSiON 
46  CFR  Part  581 
[Docket  No.  SS-1«I 
Service  Contracts 

AGENCY:  Federal  Maritime  Commission. 

ACTION:  Proposed  rule;  enlargement  of 
time  to  comment. 

SUMMARY:  The  Commission  instituted 
this  proposed  rulemaking  regarding 
service  contracts  by  Federal  Register 
notice  of  June  24. 1988,  53  FR  23776.  and 
established  July  25. 1988.  as  the  date 
comments  were  due.  Counsel  for  the 
North  Europe-U.S.  Gulf  Freight 
Association.  Gulf-European  Freight 
Association,  North  Europe-U.S.  Atlantic 
Conference  and  the  U.S.  Atiantic-North 
Eiu-ope  Conference  (collectively.  **NEC") 
has  filed  a  request  to  extend  the  time  for 
comments  30  days,  i.e.  until  August  24. 
1966.  NEC  indicates  that  the  additional 
time  is  needed  to  distribute  comments 
and  recommendations  pertaining  to  the 
proposed  rule  between  NEC  members  in 
the  U.S.  and  Europe.  Therefore,  for  good 
cause  shown,  the  request  for  an 
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enlargment  of  time  to  comment  will  be 

granted. 

DATES:  Comments  due  on  or  before 

August  24. 1988. 

AOOMESS:  loseph  C.  Polking.  Secretary. 

Federal  Maritime  Commission,  1100  L 

Street.  NW..  Washington.  DC  20573, 

(202)  523-5725. 

FOM  RNITMEfl  INromiATK>N  CONTACT: 

Robert  G.  Drew,  Director,  Bureau  of 

Domestic  Regulation.  Federal  Maritime 

Commission,  1100  L  Street,  NW.. 

Washington,  DC  20573,  (202)  523-5796. 

loaeph  C.  Polking. 

Secretary. 

[FR  Doc.  88-15506  Filed  7-.S-88:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart15 

[PctWon  for  Rute  Making  RM  Stae.  QMMral 
Docket  sa-MI,  FCC  a«-18S] 

Advisory  Lal>aNng  of  Radio  Receivers 
ComnHinications  Receivers  in  Hgtit  of 
the  Electronics  Conununications 
Privacy  Act  of  1986 

AOCNCV:  Federal  Conununications 
Commission. 

actkm:  Proposed  rule. 

SMMaARV:  This  action  responds  to  a 
petition  by  Regency  Electronics 
requesting  that  the  Commission's  Rules 
be  amended  to  require  that 
communications  scanning  receivers  be 
labeled  with  an  advisory  notice 
informing  users  that  it  may  be  a  Federal 
criminal  violations  to  intercept  certain 
communications  protected  by  the 
Electronics  Communications  Privacy 
Act. 

DATES:  Interested  persons  may  flle 
comments  on  or  before  August  5, 1988 
and  reply  comments  on  or  before  August 
22. 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Marrangoni,  telephone  (202)  653- 

8107. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  adopted  May  27, 
1988,  released  June  14, 1988. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 


Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140. 
Washington  DC  20037. 

Summary  of  Notice 

1.  On  March  31, 1987  Regency 
Electronics  (Regency)  submitted  a 
petition  for  rule  making  requesting  that 
the  Commission  amends  Part  15  of  its 
rules  to  require  advisory  labeling  of 
communications  scanning  receivers 
(scanners).  Regency's  petition  stated 
that  the  purpose  of  a  rule  requiring 
labeling  would  be  to  help  educate  the 
public  that  certain  uses  of 
communication  scanning  receiver  could 
be  illegal  in  light  of  the  passage  of  the 
Electronic  Communications  Privacy  Act 
of  1986  (ECPA).  Regency  proposed  the 
following  wording: 

Improper  use  of  this  device  may  violate  the 
provisions  of  the  Electronic  Communications 
Act  of  1986  through  intentional  unauthorized 
interception  of  protected  communications. 

2.  Our  review  of  the  comments  leads 
us  to  conclude  that  the  existence  of  the 
ECPA  should  be  brought  to  the  attention 
of  the  users  of  receivers  capable  of 
intercepting  protected  communications. 
Scanner  manufacturers  and  user  groups 
who  commented  generally  support  the 
use  of  labeling  to  alert  users  diat 
unrestricted  reception  of  all  radio 
communications  is  no  longer  permitted. 
Some  commenters  suggested  that  certain 
frequencies  be  "blocked"  or  filtered  out. 
We  feel  that  to  do  so  would  go  beyond 
the  intent  of  the  law.  Although  the  ECPA 
prohibits  interception  of  certain  classes 
of  communications,  the  frequencies  on 
which  these  communications  are 
transmitted  can  be  used  for  unprotected 
transmissions  as  well. 

Proposal 

3.  A  label  appears  to  the  simplest  and 
least  burdensome  method  of  advising 
scanner  users  of  the  ECPA.  Comments 
on  the  label  proposed  by  the  Petitioner 
or  a  label  with  alternative  language  is 
requested.  A  label  would  be  required  by 
all  scanning  radio  receivers  and 
manually  tuned  radio  receivers  intended 
for  use  by  the  general  public.  Excluded 
from  this  action  are  radio  receivers 
which  are  marketed  primarily  for  use  in 
the  licensed  radio  services,  e.g.. 
Industrial  Radio  Services  and  receivers 
used  for  the  reception  of  broadcast 
transmissions,  e.g.,  television,  FM,  AM 
receivers.  We  are  also  seeking 
comments  on  the  possibility  of  requiring 
not  only  a  label  but  some  accompanying 
instructive  material  pointing  more 
specifically  to  communications  intended 
to  be  protected  under  the  ECPA.  The 
labeling  requirement  would  apply  to 
equipment  manufactured  some  number 


of  months  after  the  effective  dates  of  a 

Report  and  Order  this  Docket.  We 

request  comments  on  an  appropriate 

time  interval. 

H.  Walker  Feaster,  III, 

Secretary. 

(FR  Doc.  88-15443  Filed  7-8-88;  8:45  amj 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  542 

(GSAR  Notica  S-2641 

Acquisition  Regulation;  Novation 
Agreements 

AOENCV:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  General  Services 
Administration  invites  public  comments 
on  a  proposal  to  revise  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR)  to  add  section 
542.1203  to  establish  a  policy  for 
processing  novation  agreements  for 
contracts  set-aside  for  small  business. 
The  intended  effect  is  to  ensure  uniform 
handling  of  requests  to  recognize  third 
party  successors  in  interest  to  GSA 
contracts. 

DATE:  Comments  should  be  submitted  to 
the  Office  of  GSA  Acquisition  Policy 
and  Regulations  at  the  address  shown 
below  on  or  before  August  10, 1988  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP), 
18th  and  F  Streets  NW.,  Room  4026. 
Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ida  Ustad,  Office  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)  566-1224. 

SUPPLEMENTARY  INFORMATION:  The 
Director.  Office  of  Management  and 
Budget  (0MB),  by  memorandum  dated 
December  14. 1984,  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  proposed  rule.  The 
proposed  rule  may  have  an  economic 
effect  on  a  substantial  number  of  small 
entities.  Accordingly,  an  initial 
regulatory  flexibility  analysis  has  been 
prepared  and  submitted  to  the  Chief, 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Copies  of  the 
initial  regulatory  flexibility  analysis  are 
available  for  public  comment  from  the 
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office  identified  above.  The  initial 
regulatory  flexibility  analysis  indicates 
that  when  a  request  to  process  a 
novation  agreement  is  processed  under 
FAR  42.12  the  rule  may  effect  small 
business  firms  that  have  been  awarded 
contracts  under  the  small  business  seta- 
side  program  and  large  business  firms 
who  are  successors  in  interest  to  such 
small  businesses.  During  FY  87.  GSA 
awarded  3.598  contracts  valued  at 
$197,004,000  to  small  businesses  under 
the  small  business  set-aside  program. 
Historical  data  is  not  maintained  that 
would  identify  how  many  requests  to 
process  novation  agreements  involve  a 
transfer  from  a  small  business  to  a  large 
business.  The  proposed  rule  may  have  a 
beneficial  impact  in  that  it  will  preserve 
the  integrity  of  the  small  business  set- 
aside  program.  However,  the  rule  may 
also  have  a  detrimental  impact  from  the 
perspective  of  individual  small  business 
firms  because  it  would  adversely  impact 
them  by  reducing  the  value  of  their 
assets  in  the  event  of  a  sale  of  all  or  part 
of  their  assets  to  a  large  business 
conem.  The  proposed  rule  does  not 
contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et.  seq.). 


List  of  Subjects  in  48  CFR  Part  542 

Government  procurement. 

PART  542— CONTRACT 
ADMINISTRATION 

1.  The  authority  citation  for  48  CFR 
Part  542  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

2.  The  table  of  contents  for  part  542  is 
amended  by  adding  Subpart  542.12  to 
read  as  follows: 

Sutipart  542.12— Novation  and  Change-of- 
Name  Agreements 

Sec. 

542.1203    Processing  agreements. 

3.  Subpart  542.12  is  added  to  read  as 
follows: 

Subpart  542.12— Novation  and 
Change-of-Name  Agreements 

542.1203    Processing  agreements. 

In  determining  whether  it  is  in  the 
Government's  interest  to  recognize  a 
successor  in  interest  under  FAR  42.12 
the  contracting  officer  may  consider,  in 
addition  to  information  provided  by 
affected  contracting  and  contract 
administration  offices,  information 
provided  by  the  agency  small  business 


technical  advisor  where  the  contract 
was  awarded  to  a  small  business  under 
a  small  business  set-aside  and  the  third 
party  successor  is  a  large  business.  This 
circumstance  alone  does  not  require  the 
contracting  officer  to  refuse  to  recognize 
the  successor  and  nonconcur  in  the 
transfer  of  the  contract(s),  where  it  is 
otherwise  in  the  Government's  interest 
to  do  so,  except  where:  (a)  there  is 
adequate  reason  to  believe  that  the 
transaction  is  intended  to  circumvent 
the  requirements  and  objectives  of  the 
small  business  program,  or  (b)  the 
contract  invovled  is  a  multiple  award 
schedule  (MAS)  contract  and  other  MAS 
contracts  exist  for  the  same  special  item 
number(s).  If  the  MAS  contract  involves 
both  set-aside  and  non-set-aside  special 
item  number,  the  contracting  ofi'icer 
shall  cancel  the  contract  in  part,  and 
then  process  the  novation  request  for 
the  non-set-aside  items  under  FAR  42.12. 

Dated:  July  5. 1988. 
Ida  M .  Ustad, 

Director,  Office  of  GSA  Acquisition  Policy 

and  Regulations. 

[FR  Doc.  88-15386  Filed  7-8-88:  8:45  am) 
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This  section  of  the  FEDERAL   REGISTER 
contains  documents  ott>er  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public    Notices  of  hearings  and 
investigations,  committee  meetings,  agericy 
decisions  arxJ  rulirtgs,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Agricultural  Biotechnology  Research 
Advisory  Committee,  Working  Groups 
On  Definitions,  Biocontainment,  and 
Research  Guidelines;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October, 
1972  (Pub.  L.  92-463.  86  Stat.  770-776). 
the  U.S.  Department  of  Agriculture 
(USDA),  Science  and  Education, 
announces  the  following  meetings  of 
three  working  groups  of  the  Agricultural 
Biotechnology  Research  Advisory 
Committee  (ABRAC). 

The  Working  Group  on  Definitions 
will  meet  at  the  U.S.  Department  of 
Agriculture,  Conference  Room  338-C, 
Aerospace  Building,  901  D  Street  SW.. 
Washington.  DC.  20024  on  July  28. 1988. 
from  approximately  9:00  a.m.  to 
adjournment  at  approximately  5:00  p.m. 
to  discuss  definitions  to  be  included  in 
the  USDA  guidelines  for  agricultural 
biotechnology  research. 

The  Working  Group  on  Research 
Guidelines  will  meet  at  the  U.S. 
Department  of  Agriculture  in  Room  3109, 
South  Building,  14th  Street  and 
Independence  Avenue  SW.. 
Washington.  DC.  20250  on  July  28-29. 
1988  from  approximately  1:00  p.m.  to 
5:00  p.m.  on  ]uly  28  and  from 
approximately  9:00  a.m.  to  adjournment 
at  approximately  3:00  p.m.  on  July  29  to 
discuss  guidelines  for  agricultural 
biotechnology  research. 

The  Working  Group  on 
Biocontainment  will  meet  at  the  U.S. 
Department  of  Agriculture,  Room  104-A 
(the  Williamsburg  Room), 
Administration  Building,  14th  Street  and 
Independence  Avenue  SW.. 
Washington.  DC.  20250  on  August  11-12. 
1988.  from  approximately  9:00  a.m.  to 
5:00  p.m.  on  August  11  and 
approximately  9:00  a.m.  to  adjournment 
at  approximately  3:00  p.m.  on  August  12 
to  discuss  biological  containment  and 


confmement  in  agricultural 
biotechnology  research. 

These  three  working  group  meetings 
are  open  to  the  public.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

Further  information  may  be  obtained 
from  Dr.  Alvin  L  Young.  Executive 
Secretary,  Agricultural  Biotechnology 
Research  Advisory  Committee,  Office  of 
Agricultural  Biotechnology.  Room  321- 
A.  Administration  Building.  14th  Street 
and  Independence  Avenue  SW.. 
Washington,  DC.  20250,  telephone  (202) 
447-9165. 

Date:  July  5, 198& 
RohetX  W.  Ung. 

Deputy  Assistant  Secretary,  Science  and 
Education. 
|FR  Doc.  88-15455  Filed  7-8-88: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

lOrdw  No.  378] 

Resolution  and  Order  Approving  the 
Application  of  the  Foreign-Trade  Zone 
of  Southeastern  Pennsyhrania  for  a 
Foreign-Trade  Zone  in  Berks  County, 
PA 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order 

The  Board,  having  considered  the  matter, 
hereby  orders:  After  consideration  of  the 
application  of  the  Foreign-Trade  Zone 
Corporation  of  Southeastern  Pennsylvania,  a 
Pennsylvania  non-profit  corporation,  filed 
with  the  Foreign-Trade  Zones  Board  (the 
Board)  on  October  20, 1986.  requesting  a 
grant  of  authority  for  establishing,  operating, 
and  maintaining  a  general-purpose  foreign- 
trade  zone  in  Berks  County,  Pennsylvania, 
adjacent  to  the  Philadelphia  Customs  port  of 
entry,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act, 
as  amended,  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 

As  the  proposal  involves  open  space 
on  which  buildings  may  be  constructed 
by  parties  other  than  the  grantee,  this 
approval  includes  authority  to  the 
grantee  to  permit  the  erection  of  such 
buildings,  pursuant  to  Section  400.815  of 
the  Board's  regulations,  as  are  necessary 


to  carry  out  the  zone  proposal,  providing 
that  prior  to  its  granting  such  permission 
it  shall  have  the  conctirrences  of  the 
local  District  Director  of  Customs,  the 
U.S.  Anny  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall 
notify  the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary 
of  Commerce,  as  Chairman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority 
and  appropriate  Board  Order. 

Grant  of  Autliority  To  Establish, 
Operate,  and  Maintain  a  Foreign-Trade 
Zone  in  Berks  County,  PA 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Foreign-Trade  Zone 
Corporation  of  Southeastern 
Pennsylvania  (the  Grantee),  a 
Pennsylvania  non-profit  corporation, 
has  made  application  (filed  October  20, 
1986,  Docket  33-86.  51  FR  40239)  in  due 
and  proper  form  to  the  Board,  requesting 
the  establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  in 
Berks  County,  Pennsylvania,  adjacent  to 
the  Philadelphia  Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 
satisfied; 

Now.  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  147  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X.  subject  to  the 
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provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal.  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  site  in  the 
performance  of  their  official  duties.  The 
grant  does  not  include  authority  for 
manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  DC,  this  28th  day  of 
June,  1988.  pursuant  to  Order  of  the 
Board. 

Foreign-Trade  Zones  Board. 

C.  William  Verity, 

Chairman  and  Executive  Officer. 

Attest: 
Jolin  J.  DaPonte,  Jr., 
Executive  Secretary. 
[FR  Doc.  88-15493  Filed  7-8-88;  8:45  am) 
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(Oittor  No.  384] 

Resolution  and  Order  Approving  the 
Applicatton  of  ttie  Industrial 
Devetopment  Board  of  Blount  County, 
Tennessee,  for  a  Foreign-Trade  Zone 
In  the  Knoxville  Customs  Port  of  Entry 
Area 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-61u), 


the  Foreign-Trade  Zones  Board  has 
adopted  Uie  following  Resolution  and 
Order 

The  Board,  having  considered  the  matter, 
hereby  orders:  After  consideration  of  the 
application  of  the  Industrial  Development 
Board  of  Blount  County,  Tennessee,  a 
Tennessee  public  corporation,  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board)  on 
May  12. 1987.  requesting  a  grant  of  authority 
for  establishing,  operating,  and  maintaining  a 
general-purpose  foreign-trade  zone  at  sites  in 
Knox,  Blount  and  Anderson  Counties. 
Tennessee,  adjacent  to  the  Knoxville 
Customs  port  of  entry,  the  Board,  finding  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act,  as  amended,  and  the  Board's  regulations 
are  satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
§  400.815  of  the  Board's  regulations,  as  are 
necessary  to  carry  out  the  zone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board,  is  hereby  authorized  to 
issue  a  grant  of  authority  and  appropriate 
Board  Order. 

Grant  of  Authority  To  Establish, 
Operate,  and  Maintain  a  Foreign-Trade 
Zone  in  Knox,  Blount,  and  Anderson 
Counties,  Tennessee,  Adjacent  to  the 
Knoxville  Customs  Port  of  Entry 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18, 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Industrial  Development 
Board  of  Bloimt  County,  Teimessee  (the 
Grantee),  a  Tennessee  public 
corporation,  has  made  application  (filed 
May  12, 1987,  FTZ  Docket  4-87.  52  FR 
19547)  in  due  and  proper  form  to  the 
Board,  requesting  the  establishment 
operation,  and  maintenance  of  a  foreign- 
trade  zone  at  sites  in  Knox,  Blount,  and 
Anderson  Counties.  Tennessee,  adjacent 
to  the  Knoxville  Customs  port  of  entry; 


Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 
satisfied; 

Now.  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  148,  at 
the  locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X.  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  federal,  state, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington.  DC  this  28th  day  of 
June.  1988,  pursuant  to  Order  of  the 
Board. 
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Foreign-Trade  Zones  Board. 

C.  WilKaB  Varity. 

Chairman  and  Executive  Officer. 

Attest: 
JoliB ).  Da  Poate,  Jr.. 
Executive  Secretary. 
[FR  Doc.  88-15494  Filed  7-8-88;  8:45  am] 
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[Ordw-  No.  SeS] 

Resokition  and  Order  Approving  the 
Application  of  ttw  Brazoa  RIvar  Heibor 
Navigation  Dieinet  for  e  Foreign-Trade 
Zone  In  the  Freeport,  Texaa,  Area 

Pursuant  to  the  authority  granted  to 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-«lu), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order 

The  Board,  having  considered  the  matter, 
hereby  orders:  After  consideration  of  the 
application  of  the  Brans  River  Harbor 
Navigation  District  filed  with  the  Foreign- 
Trade  Zones  Board  (the  Board)  on  October 
22, 1987,  requesting  a  grant  of  authority  for 
establishing,  operating,  and  maintaining  a 
general-purpose  foreign-trade  zone  in 
Brazoria  County,  Texas,  within  the  Freeport 
Customs  port  of  mtry,  the  Board,  finding  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act,  as  amended,  and  the  Board's  regulations 
are  satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
S  400.815  of  the  Board's  regulations,  as  are 
necessary  to  carry  out  the  xone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board  for  approval  prior  to  the  j 

commencenment  of  any  manufacturing 
operatioa  including  blending,  within  the 
zone.  The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the  Board, 
is  hereby  authorized  to  issue  a  grant  of 
authority  and  appropriate  Board  Order. 

Grant  of  Authority  To  EstaUish. 
Operate,  and  Maintain  a  Foreign-Trade 
Zone  in  Brazoria  County.  Texas.  Within 
the  Freeport  Customs  Port  of  Entry 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  and  Act  To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes."  as 
amended  (19  U.S.a  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 


grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adiacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Brazos  River  Harbor 
Navigation  District  (the  Grantee)  has 
made  application  (filed  October  22. 1987, 
FTZ  Docket  24-87. 52  FR  420eS)  in  due 
and  proper  form  to  the  Board,  requesting 
the  estabHshment.  operation,  and 
maintenance  of  a  foreign-trade  zone  at 
sites  in  Brazoria  County.  Texas,  within 
the  Freeport  Customs  port  of  entry: 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400]  are 
satisfied; 

Now,  dierefore.  die  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  149,  at 
the  locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  DC  and  X.  sul^ect  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  federal,  state, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  including 
blending,  and  the  Grantee  shall  notify 
the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operations  within  the  zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 


States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington.  DC  this  28th  day  of 
Jime.  1988.  pursuant  to  Order  of  the 
Board. 

Foreiyi-Trade  Zones  Board. 

C  WiUiaa  Vvily. 

Chairman  and  Executive  Officer. 

Attest 
lohn  |.  Da  Poal*.  )r.. 
Executive  Secretary. 
[FR  Do&  ■ft-lS«W  Piled  7-8-68;  erfS  anl 


iiiiei iiBuonei  iranie 
(A-47S-703] 


FInei  Delennlnalion  of 
That  FalrViiHa:  Qranala 
Potyletrafhioroetliyiene 


AOCNCV:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

ACnon:  Notice. 

SUMMARV:  We  have  determined  that 

granular  polytetrafluoroethytene  (PTFE) 
resin  from  Italy  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  The  U.S.  International  Trade 
Commission  (TTC)  will  detenmme,  widiin 
45  days  of  (mbUcation  of  this  notice, 
whether  these  fanports  are  materially 
injuring,  or  are  threatening  material 
injury  to,  a  United  States  mdnstry. 

EFFECTIVE  DATE:  July  11, 1988. 

FOR  FURTHER  mFORMATION  CONTACT. 

Brian  H.  Nilsson  or  Michael  Ready, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 
telephone:  (202)  377-5332  or  377-2613. 

SUPPtEMENTARY  INFORMATION: 
Final  Determination 

We  have  determined  that  granular 
PTFE  resin  from  Italy  is  being,  or  is 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1673d(a))  (the 
Act).  The  weighted-average  margins  are 
shown  in  the  "Condnuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 
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Case  History 

Since  our  notice  of  an  affirmative 
preliminary  determination  (53  FR  12967, 
April  20, 1988)  the  following  events  have 
occurred.  On  April  27-29  and  May  11- 
12, 1988,  we  conducted  verification  at 
the  Montefluos  S.p.A.  ("Montefluos") 
and  Ausimont  U.S-A.  ("Ausimont") 
offices,  respectively. 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47),  interested 
parties  were  provided  an  opportunity  to 
comment  on  our  preliminary 
determination  by  requesting  a  public 
hearing.  Interested  parties  waived  their 
rights  to  a  hearing  and  submitted 
comments  for  the  record  in  briefs  dated 
June  8, 12.  and  21. 1988. 

Scope  of  Investigation 

In  its  petition,  Du  Pont  asked  the 
Department  to  investigate  both  filled 

and  unfilled  granular       

polytetrafluoroethylene  (PTFE)  resin  as 
provided  for  in  item  445.54  of  the  Tariff 
Schedules  of  the  United  States  (TSUS) 
and  currently  classified  under 
Harmonized  System  (HS)  item 
3904.61.00.  Although  Du  Pont  does  not 
produce  filled  PTFE.  Du  Pont  asked  that 
filled  PTFE  be  included  in  the 
investigation  to  prevent  the  possible 
circumvention  of  any  order  on  unfilled 
PTFE.  Du  Pont  did  not  request  that  PTFE 
dispersions  in  water  and  fine  powders 
be  covered  by  this  investigation:  we 
accordingly  have  not  included  these 
products  in  our  investigation. 

The  issue  of  whether  filled  resin 
should  be  included  in  this  investigation 
depends  on  whether  it  is  within  the 
same  "class  or  kind"  of  merchandise  as 
unfilled  resins.  In  our  preliminary 
determination,  the  Department  found 
that  both  filled  and  unfilled  resins  are 
within  the  same  class  or  kind  of 
merchandise.  After  carefully  reviewing 
this  issue,  we  have  found  no  reasons  to 
alter  this  decision. 

The  product  under  investigation, 
granular  PTFE  resin,  consists  of  three 
types:  Pelletized,  fine  cut,  and 
presintered.  Of  these  three  types  only 
fine  cut  can  be  filled.  In  order  to 
understand  the  class  or  kind  of 
merchandise  analysis  which  follows,  it 
is  necessary  to  understand  that  the 
varous  types  of  granular  PTFE  share  the 
same  production  process  and  that  filled 
granular  fine  cut  PTFE  arises  from  a 
continuation  of  this  processing. 

All  three  types  are  produced  by  the 
conversion  of  the  tetrafluoroethylene 
(TFE)  monomer  into  granular  resin  by 
suspension  polymerization,  a  process 
unique  to  the  production  of  granidar,  as 
opposed  to  other  PTFE.  This  process  is 
designed  to  enhance  the  handleability. 


moldability,  physical  and  electrical 

properties  of  all  types  of  granular  PTFE 
resin. 

Subsequent  to  the  polymerization 
process,  granular  PTFE  resin  consists  of 
stringy,  raw  polymers  which  are  wet  cut 
to  achieve  the  desired  size,  are 
pelletized  (agglomerized).  and  are  dried. 
If  granular  fine  cut  or  presintered  resin 
is  desired,  the  pelletized  granular  PTFE 
resin  can  be  ground  to  form  fine  cut 
resin  or  ground  and  baked  to  form 
presintered  resin.  Once  fine  cut  granular 
PTFE  resin  is  formed,  a  producer  may 
mix  certain  fillers  or  extenders,  such  as 
glass,  bronze,  carbon,  or  graphite,  with 
the  fine  cut  resin  to  strengthen  the  resin 
or  enhance  its  mechanical  properties. 
Filler  can  also  be  used  merely  to  color 
the  intermediate  product  in  order  to 
identify  the  product's  source  or 
dimension,  where  the  fabricator  is 
unable  to  mark  the  product  because  of 
the  consistency  of  the  granular  PTFE. 

In  deciding  that  both  filled  and 
unfilled  granular  PTFE  resin  constitute 
one  class  or  kind  of  merchandise,  we 
have  considered  the  following  factors: 
(1)  General  physical  characteristics;  (2) 
the  expectations  of  the  ultimate 
purchasers;  (3)  the  ultimate  use  of  the 
merchandise  in  question;  (4)  the 
channels  of  trade  in  which  the  product  is 
sold;  and  (5)  the  manner  in  which  the 
product  is  advertised  and  displayed. 

First,  filled  and  unfilled  granular  fine 
cut  PTFE  have  the  same  general 
physical  characteristics.  Filled  is  simply 
unfilled  fine  cut  PTFE  with  filler  added. 
The  filler  is  added  to  strengthen,  color, 
or  extend  the  unfilled  fine  cut  resin. 
Adding  filler  is  generally  a  simple 
process  involving  the  mechanical  mixing 
or  stirring  of  the  unfilled  fine  cut 
granular  PTFE  resin  with  the  filler. 
According  to  the  ITC  preliminary 
determination  report,  filled  PTFE  is 
comprised  on  average  of  20  percent  filler 
material  and  80  percent  unfilled  PTFE. 
See  USrrC  Publication  2043  at  A-3 
(December  1987).  Therefore,  within  this 
subdivision  of  the  product  under 
investigation,  the  base  product,  granular 
fine  cut  PTFE  resin,  generally  constitutes 
the  major  portion  of  the  product  in 
question. 

Second,  with  respect  to  ultimate  use 
and  customer  expectations,  the  filling 
process  produces  a  filled  fine  cut 
granular  PTFE  resin,  similar  in 
processability  to  unfilled  fine  cut 
granular  PTFE  resin.  Most  granular 
PTFE  resin  (filled  and  unfilled)  is  sold  to 
fabricators.  Fabricators  expect  to  further 
process  all  granular  PTFE  resin  by 
molding  or  extruding  the  resin  in  order 
to  produce  a  variety  of  intermediate 
molded  shapes  and  mechanical  parts. 


llurd,  the  vast  majority  or  granular 
PTFE  resin  is  sold  directly  to  fabricators 
who  use  the  resin  to  produce  a  wide 
range  of  intermediate  mechanical 
chemical  and  electrical  products. 

Finally,  we  have  no  evidence  that  the 
manner  in  which  the  product  was 
advertised  and  displayed  is  not  the 
same. 

On  balance,  we  concluded  that  filled 
and  unfilled  granular  PTFE  resins 
comprise  a  single  class  or  kind  of 
merchandise.  To  exclude  filled  granular 
fine  cut  PTFE  resin,  which  is  merely  a 
sub-category  of  granular  fine  cut  PTFE 
resin,  from  this  investigation  would 
result  in  an  unduly  narrow  definition  of 
the  product  subject  to  this  investigation. 

Standing 

We  preliminarily  determined  that  the 
petitioner,  Du  Pont  had  standing  with 
respect  to  both  filled  and  unfilled 
granular  PTFE  resins,  based  on  the  facts 
that  (1)  Du  Pont  filed  its  petition  on 
behalf  of  the  granular  PTFE  resin 
industry;  (2)  no  producer  eligible  for 
inclusion  under  section  771(4)(B)  of  the 
Act  has  objected  to  the  inclusion  of 
filled  granular  PTFE  resin  within  the 
scope  of  the  investigation;  (3)  the  ITC 
preliminarily  found  that  there  is  one 
industry  producing  one  like  product  in 
the  United  States;  and  (4)  Du  Pont 
manufactures  the  product  under 
investigation,  granular  PTFE  resin. 
Therefore,  in  accordance  with  section 
771(9)(C)  of  the  Act  (19  U.S.C 
1677(9)(C)),  we  preliminarily  found  that 
the  petition  was  brought  on  behalf  of  the 
U.S.  industry  and  that  Du  Pont  is  an 
interested  party  with  respect  to  the 
"like"  product,  granular  PTFE  resin. 

In  their  June  13, 1988,  brief,  counsel  for 
respondent  Montefluos  S.p.A/Ausimont 
U.S.A.  alleged  that  producers  accounting 
for  87  percent  of  the  domestic 
production  of  filled  PTFE  oppose  an 
investigation  of  that  product,  citing  only 
to  a  March  3, 1988,  submission  by  Asahi 
Fluoropolymers  Co.,  Ltd.  ("Asahi ")  and 
ICI-Americas,  Inc.  ("ICI"),  respondents 
in  the  companion  case  involving 
granular  PTFE  resin  from  Japan. 
However,  one  week  earlier,  counsel  for 
Asahi  and  ICI  formally  withdrew  the 
March  30, 1988  submission.  Therefore, 
since  the  only  evidence  which 
respondent  filed  to  support  the  alleged 
opposition  to  Du  Font's  standing  with 
regard  to  filled  granular  PTFE  has  been 
withdrawn,  we  have  no  basis  to  find 
that  the  petition  was  not  filed  on  behalf 
of  the  U.S.  granular  PTFE  industry. 

Moreover,  we  have  continued  to  find 
that  Du  Pont  is  an  interested  party  with 
respect  to  the  "like"  product  granular 
PTFE  resin,  and  has  standing  to  bring  a 
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case  with  respect  to  filled  granular  PTFE 
resin.  Although  the  parties  have 
submitted  various  argiunents  on  this 
issue,  we  have  not  received  sufHcient 
evidence  to  reach  a  decision  contrary  to 
that  in  our  preliminary  determination. 
Nevertheless,  because  of  the  importance 
we  placed  in  our  preliminary 
determination  on  the  ITC's  finding  of 
one  "like"  product  and  one  industry,  we 
will  not  consider  Du  Pont  to  have 
standing  with  respect  to  filled  granular 
PTFE  resins  (since,  as  noted  above,  Du 
Pont  does  not  produce  the  filled 
product),  if  the  ITC  finds  in  their  final 
detrmination  that  filled  and  unfilled  are 
separate  like  products.  As  a  result,  if  the 
ITC  finds  separate  like  products,  we  will 
rescind  the  initiation  of  this 
investigation  as  it  pertains  to  filled 
granular  PTFE  resin. 

Period  of  Investigation 

The  period  of  investigation  is  June  1, 
1987.  through  November  30, 1987. 

Such  or  Similar  Comparisons 

We  determined  that  Montefluos  had 
sufficient  home  market  sales  of  such  or 
similar  merchandise  to  form  the  basis 
for  calculating  foreign  market  value. 
Where  possible,  we  compared  sales  of 
identical  merchandise  in  the  two 
markets.  Where  identical  merchandise 
was  not  sold  in  both  markets,  we  based 
our  comparisons  on  the  most  similar 
merchandise  within  each  product 
category,  basing  our  matches  on  basic 
properties,  average  particle  size,  bulk 
density,  radial  shrinkage,  and 
transfroming  conditions.  Montefluos  has 
claimed,  and  we  verified,  that  there  is 
no  difference  in  costs  between  the 
grades  within  each  of  the  three  types. 
Therefore,  where  comparisons  of  similar 
merchandise  were  made,  they  were 
done  between  grades  within  a  given 
type  and  no  adjustments  for  differences 
in  merchandise  were  required. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
granular  PTFE  resin  from  Italy  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value 
as  specified  below.  Montefluos  failed  to 
report  data  on  sales  of  filled  granular 
PTFE  resins.  For  purposes  of  our  final 
determination,  the  dumping  margin  for 
sales  or  filled  resins  was  based  on  best 
information  available,  to  compensate  for 
that  percentage  of  sales  not  reported,  in 
accordance  with  section  77e(b)  of  the 
Act.  This  statutory  provision  requires 
the  Department  to  use  best  information 
available  "whenever  a  party  or  any 
other  person  refuses  or  is  unable  to 
produce  information  requested  in  a 


timely  manner  or  in  the  form  required, 
or  otherwise  significantly  immdee  an 
investigation." Therefore,  wehave 
assigned  Montefluos,  as  best 
information  available  for  its  filled 
granular  PTFE  sales,  the  margin 
provided  in  the  petition.  This  margin  has 
been  factored  into  Montefluos' 
weighted-average  margin. 

United  States  Price 

For  all  sales  by  Montefluos  of  unfilled 
granular  PTFE  resin,  we  based  United 
States  price  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act.  since  the  first  sale  to  an 
unrelated  customer  was  made  after 
importation.  We  calculated  exporter's 
sales  price  based  on  packed  c.i.f.  duty 
paid  prices  to  unrelated  purchasers  in 
the  United  States.  We  made  deductions, 
where  appropriate,  for  brokerage  and 
handling,  ocean  freight,  insurance 
charges,  U.S.  duty,  U.S.  inland  freight, 
credit  expenses,  and  other  U.S.  selling 
expenses  pursuant  to  section  772(e)  (1) 
and  (2)  of  the  Act. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  for  sales  of  unfilled  granular  PTFE 
resin  by  Montefluos  based  on  packed, 
c.i.f.  delivered  prices  to  unrelated 
purchasers.  We  made  deductions,  where 
appropriate,  for  inland  freight  and 
insurance,  credit,  rebates,  and  warranty 
expenses.  We  deducted  indirect  selling 
expenses  incurred  on  home  market  sales 
up  to  the  amount  of  such  selling 
expenses  incurred  on  sales  in  the  United 
States,  in  accordance  with  §  353.15(c)  of 
our  regulations. 

In  order  to  adjust  for  differences  in 
packing  between  the  two  markets,  we 
deducted  home  market  packing  costs 
from  the  foreign  market  value  and 
added  U.S.  packing  costs. 

Currency  Conversion 

Since  all  U.S.  sales  were  exporter's 
sales  price  transactions,  we  used  the 
official  exchange  rates  in  effect  on  the 
date  of  sale,  in  accordance  with  section 
773(a)(1)  of  the  Act,  as  amended  by 
section  615  of  the  Trade  and  Tariff  Act 
of  1984.  All  currency  conversions  were 
made  at  rates  certified  by  the  Federal 
Reserve  Bank  of  New  York. 

Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting 
records  and  original  source  documents 
provided  by  the  respondent 


Interested  Party  Comments 

Comment  1:  The  respondent  has 
argued  that  the  Department  should  not 
include  filled  PTFE  resins  within  the 
scope  of  the  investigation  because  (1) 
Du  Pont,  the  sole  petitioner  and  the  only 
company  supporting  the  petition,  does 
not  produce  filled  resins  and,  therefore, 
does  not  have  the  requisite  standing  to 
warrant  an  investigation  of  filled  PTFE; 
(2)  Du  Font's  fear  of  circumvention,  its 
sole  reason  for  including  filled  PTFE  in 
the  petition,  is  unfounded,  since  (a) 
filled  PTFE  cannot  be  reprocessed  or 
converted  into  unfilled  PTFE  or 
marketed  as  a  substitute  for  unfilled 
PTFE  and  (b)  the  U.S.  producers  that 
account  for  about  90  percent  of  the  U.S. 
production  of  filled  PTFE  make  their 
own  unfilled  PTFE  which  is  used  as  an 
input  for  the  filled  product;  (3)  filled 
PIPE  cannot  be  substituted  for  unfilled 
PTFE  since  it  is  a  different  product  in 
use  and  composition;  and  (4)  two  of  the 
four  producers  of  filled  resins  in  the 
United  States,  who  hold  the  vast 
majority  of  the  U.S.  market  share  for 
filled  resins,  oppose  the  inclusion  of 
filled  PTFE  within  the  scope  of  the 
investigation. 

The  petitioner  argues  that  the 
Department  should  maintain  filled 
resins  within  the  scope  of  the 
investigation  because  (1)  filled  resins 
fall  within  the  same  class  or  kind  of 
merchandise  as  unfilled  resins, 
according  to  the  criteria  normally  used 
by  the  Department;  (2)  the  possibility  of 
circumvention  remains  an  issue;  (3)  the 
ITC  found  that  filled  and  unfilled  resins 
are  within  one  "like"  product  category; 
and  (4)  one  of  the  two  major  U.S. 
producers  of  filled  resins  formally 
withdrew  its  opposition  to  the  inclusion 
of  filled  PTFE  within  the  scope  of  the 
investigation. 

DOC  Position:  We  agree  with  the 
petitioner.  We  have  found  that  filled  and 
unfilled  granular  PTFE  resins  are  within 
the  same  class  or  kind  of  merchandise, 
as  discussed  in  the  "Scope  of 
Investigation"  section  of  this  notice.  We 
all  conclude  that  petitioner  does  have 
the  requisite  standing  at  this  time,  as 
discussed  in  the  "Standing"  section 
above. 

Comment  2:  Respondent  contends  that 
in  the  preliminary  determination  the 
Department  erroneously  adjusted 
exporter  sales  prices  in  the  United 
States  for  indirect  selling  expenses 
relative  to  U.S.  sales  that  were  incurred 
by  Montefluos  S.p.A.  in  Italy.  They 
request  that  these  expenses  be  deleted 
from  the  Department's  final 
determination. 


DOC  Position:  We  disagree  on  two 
points.  First,  at  the  preliminary 
determination  the  Department  did  not 
make  such  an  adjustment  to  the  U.S. 
sales  prices  for  these  direct  selling 
expenses.  Secondly,  we  reviewed  our 
adjustments  to  U.S.  prices  for  indirect 
selling  expenses  after  the  preliminary 
determination  and  found  that  this 
additional  adjustment  was  indeed 
necessary.  When  adjusting  exporter 
sales  price  transactions,  the  Department 
deducts  all  indirect  selling  expenses 
related  to  U.S.  sales,  regardless  of  the 
geographical  location  where  the 
expenses  were  incurred.  This  practice  is 
consistent  wiUi  19  U.S.C.  1677a(e)(2)  and 
has  been  upheld  by  the  Court  of 
International  Trade.  See  Silver  Reed 
America  v.  United  States.  CIT,  Slip  Op. 
88-5  (lanuary  12. 1988),  rev'd.  Slip  Op. 
88-37  (March  18, 1988).  Accordingly,  we 
have  adjusted  U.S.  sales  prices  for  both 
the  indirect  selling  expenses  incurred  by 
Ausimont  U.S.A  and  those  incurred  by 
Montefluos  S.p.A.  for  sales  destined  to 
the  United  States. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  granular 
PTFE  resin  from  Italy,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  April  20, 1968,  die  date  of 
publication  of  the  preliminary 
determination  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
continue  to  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  granular  PTFE  resin  from  Italy 
exceeds  the  United  States  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 


Manufacturer/pfOducer/exportef 

WeightetJ- 
average 
margin 

percentage 

Montefluos  S.p.A/Ausimont  U.S.A 

All  others                       

46.46 
46.46 

ITC  Notification 

The  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 


cancelled.  However,  if  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  ofl'icers  to  assess  an 
antidumping  duty  on  gianular  PTFE 
resin  from  Italy  entered,  or  withdrawn 
from  warehouse,  for  consumption  after 
the  suspension  of  liquidation,  equal  to 
the  amount  by  which  the  foreign  market 
value  exceeds  the  United  States  price. 

The  ITC  will  determine  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry  before  the  later  of  120  days 
after  the  date  of  the  preliminary 
determination  or  45  days  after  final 
determination,  if  affirmative. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
A  dministration. 
July  5, 1968. 

(PR  Doc.  88-15496  Filed  7-8-88;  8:45  am) 
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[A-588-020] 

Titanium  Sponge  From  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by 
two  respondents  and  the  petitioner,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  titanium 
sponge  from  Japan.  The  review  covers 
two  manufacturers  and  their  exporters 
of  this  merchandise  to  the  United  States, 
and  the  period  November  1, 1985 
through  October  31, 1986.  The  review 
indicates  the  existence  of  no  dumping 
margins  for  one  manufacturer/exporter 
combination  and  de  minimis  dumping 
margins  for  the  second  manufacturer/ 
exporter  combination  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  July  11, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  D'Alauro  or  Maureen  Flannery, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 


of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  17, 1987,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
4797)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  titanium 
sponge  from  Japan  (49  FR  47053, 
November  30. 1984).  Two  respondents, 
Toho  Titanium  Co.,  Ltd.  and  Osaka 
Titanium  Co..  Ltd..  and  the  petitioner, 
RMI  Corporation,  requested  in 
accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review.  We  published 
a  notice  of  initiation  of  the  antidumping 
duty  administrative  review  on 
December  18, 1986  (51  FR  45364).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

On  May  28, 1987.  the  Department 
received  a  request  for  revocation  of  the 
antidumping  duty  order  from  Osaka 
Titanium. 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nonmenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ("TSUSA")  item  numbers 
and  the  appropriate  HS  item  numt>er 
with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 
As  with  the  TSUSA,  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14fh  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  unwrought  titanium 
sponge.  Titanium  sponge  is  a  porous, 
britde  metal  which  has  a  high  strength- 
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to-weight  ratio  and  is  highly  ductile.  It  is 
an  intennediate  product  used  to  produce 
titanium  ingots,  slabs,  billets,  plates  and 
sheets.  Utanium  sponge  is  currently 
classifiable  under  item  629.1420  of  the 
TSUSA  and  under  item  number 
8180.10.50  of  the  Harmonized  System. 

The  review  covers  two  manufacturers 
and  their  exporters  of  Japanese  titanium 
sponge  to  the  United  States,  and  the 
period  November  1, 1985  through 
October  31, 1986. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price  or 
exporter's  sale  price  ("ESP"),  as  defmed 
in  section  772  of  the  Tariff  Act,  as 
appropriate. 

For  sales  which  were  made  through  a 
related  sales  agent  in  the  United  States 
to  an  unrelated  purchaser  prior  to  the 
date  of  importation,  we  used  purchase 
price  as  the  basis  for  determining  United 
States  price  when  the  following  criteria 
were  met: 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  the 
related  selling  agent; 

2.  This  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved;  and 

3.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Where  all  the  above  elements  are  met, 
we  regard  the  routine  selling  function  of 
the  exporter  as  having  been  merely 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  are  done 
in  the  United  States  or  abroad  does  not 
change  the  substance  of  the  transactions 
or  the  functions  themselves. 

We  used  ESP  as  the  basis  of  U.S.  price 
in  instances  where  the  merchandise  is 
ordinarily  diverted  into  inventory  by  the 
related  U.S.  selling  agent.  The 
Department  regards  this  factor  as  an 
important  distinction  because  it  is 
associated  with  a  materially  different 
type  of  selling  activity  than  the  mere 
facilitation  of  a  transaction  such  as 
occurs  on  a  direct  shipment  to  an 
unrelated  U.S.  purchaser.  In  situations 
where  the  related  party  places  the 
merchandise  into  inventory,  he 
commonly  incurs  substantial  storage 
and  flnancial  carrying  costs  and  has 
added  flexibility  in  his  marketing.  We 
also  use  the  inventory  test  because  it 
can  be  readily  understood  and  applied 
by  respondents  who  must  respond  to  the 
Department's  questionnaires  in  a  short 


period  of  time.  It  is  objective  in  nature, 
as  the  final  destination  of  the  goods  can 
be  established  from  normal  commercial 
documents  associated  with  the  sale  and 
verified  with  certainty. 

Shipments  by  Toho  to  the  U.S.  during 
the  review  period  were  made  pursuant 
to  a  long-term  contract  that  predates  the 
review  period.  Toho  contends  that,  for 
purposes  of  comparison  to  foreign 
market  value  as  of  the  date  of  the  U.S. 
sale,  the  contract  date  should  be  used  as 
date  of  sale  for  those  shipments.  RMI 
maintains  that  the  dates  of  sale  should 
be  the  shipment  dates  or,  at  the  earliest, 
the  date  of  the  delivery  instructions. 
RMI  reasons  that  the  contract  is  only  an 
options  contract,  i.e.,  an  open  offer  by 
Toho,  accepted  by  the  buyer  upon 
scheduling  shipment.  In  order  to  resolve 
date  of  sale  issues,  the  Department  is 
guided  primarily  by  the  date  when  the 
essential  terms  of  the  sale  are 
established,  quantity  and  price  in 
particular,  such  that  the  parties  have 
nothing  left  to  negotiate.  In  this  instance, 
the  essential  terms  were  set  when  the 
parties  entered  into  the  contract.  Toho 
was  committed  to  a  price,  as  well  as  a 
total  volume,  at  the  contract  date.  We 
have  evaluated  the  arguments  that  the 
contract  constitutes  an  option  and  have 
preliminarily  determined  that  it  does 
not.  In  addition,  since  the  parties 
performed  in  accordance  with  the 
contract,  we  preliminarily  determine 
that  the  date  of  sale  for  these  shipments 
is  the  contract  date. 

Purchase  price  was  based  on  the 
packed  f.o.b.  (U.S.  port)  or  delivered 
price  to  unrelated  purchasers  in  the 
United  States.  Exporter's  sales  price 
was  based  on  the  packed  delivered 
price  to  the  first  unrelated  purchaser  in 
the  United  States. 

Where  applicable,  we  made 
deductions  for  ocean  freight,  marine 
insurance,  U.S.  and  foreign  brokerage/ 
handling  fees,  U.S.  and  foreign  inland 
freight,  foreign  inland  insurance,  and 
U.S.  customs  duties.  For  exporter's  sales 
price,  we  made  further  adjustments  for 
the  parent's  and  U.S.  subsidiary's  selling 
expenses.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act, 
since  there  were  sufficient  home  market 
sales  of  such  or  similar  merchandise  at 
or  above  the  cost  of  production  to 
provide  a  basis  for  comparison. 

Home  market  price  was  based  on  the 
delivered  packed  price  with 
adjustments,  where  applicable,  for 
inland  freight  and  insurance,  rebates, 
post-sale  warehousing,  credit,  and 


differences  in  the  cost  of  packing.  We 
made  further  adjustments,  where 
applicable,  for  indirect  selling  expenses 
to  offset  U.S.  commissions  and,  in  the 
case  where  U.S.  price  was  exporter's 
sales  price,  for  U.S.  indirect  selling 
expenses. 

Revocation 

The  Department  has  decided  not  to 
grant  Osaka  Titanium  a  tentative 
revocation  due  to  inadequate  evidence 
that  dumping  is  unlikely  to  be  resumed. 
Contributing  factors  in  reaching  this 
decision  are  Osaka's  large  surplus 
titanium  sponge  inventories,  the  decline 
in  purchasing  power  of  the  dollar 
against  the  yen,  and  the  minimal  pricing 
differential  currently  existing  between 
the  U.S.  and  domestic  markets. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
period  November  1, 1985  through 
October  31, 1986: 


Manufacturer/exporter 

Margin 
(percent) 

Toho  Titanium/Mitsui 

.00 

OsaKa  Titanium/Sumitomo 

03 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  'The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  19  CFR 
353.48(b),  because  no  dumping  margin 
exists  for  Toho  Titanium/Mitsui  and  the 


margin  for  Osaka  Titanium/Sumitomo  is 
less  than  0.5  percent  and.  therefore,  de 
minimis  for  cash  deposit  piuposes,  the 
Department  shall  not  require  a  cash 
deposit  of  antidumping  duties  for  these 
firms.  For  any  shipments  fit>m  Nippon 
Soda,  the  cash  deposit  will  continue  to 
be  at  the  rate  published  in  the 
antidumping  duty  order  for  this  firm  (49 
FR  47053.  November  30, 1984).  For  any 
future  entries  of  this  merchandise  from  a 
new  exporter,  not  covered  in  this  or 
prior  reviews,  whose  first  shipments 
occurred  after  October  31, 1986  and  who 
is  unrelated  to  any  reviewed  firm,  no 
cash  deposit  shall  be  required.  These 
deposit  requirements  and  waivers  are 
effective  for  all  shipments  of  Japanese 
titanium  sponge  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 
Jan  W.  Mares. 

Assistant  Secretary  for  Import 
Administration. 

Date:  July  1, 1988. 
[FR  Doc.  88-15497  Filed  7-8-88;  8:45  am] 
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IC-357-0021 

Wool  From  Argentina;  Preliminary 
Results  of  Countervailing  Duty 
Admlnistrathre  Review 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

action:  Notice  of  preliminary  results  of 

Countervailing  Duty  Administrative 

Review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  wool  from 
Argentina.  We  preliminarily  determine 
the  total  bounty  or  grant  to  be  6.23 
percent  ad  valorem  during  the  period 
January  1, 1986  through  December  31. 
1986.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  July  11. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sylvia  Chadwick  or  Bernard  Carreau. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-2786. 
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SUFPtEMENTARY  INFORMATION: 

Background 

On  June  18, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Regbter  (52  FR 
23196)  the  final  results  of  its  last 
administrative  review  of  the 
countervailing  duty  order  on  wool  from 
Argentina  (48  FR  14423),  April  4, 1983). 
On  April  28, 1987,  an  importer.  Hart 
Incorporated,  requested  in  accordance 
with  19  CFR  355.10  an  administrative 
revew  of  the  order.  We  published  the 
initiation  on  May  20, 1987  (52  FR  18937). 
The  Department  has  now  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  Review 

llie  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  the  Harmonized  System 
("HS").  In  view  of  this,  we  will  be 
providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Aimotated  ('TSUSA")  item  numbers 
and  the  appropriate  HS  item  numbers 
with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 
As  with  the  TSUSA.  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(8)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Center  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  Argentine  wool.  Such 
merchandise  is  currently  classifiable 
under  items  306.3152,  306.3172.  306.3253. 
306.3273,  306.3354,  and  306.3374  of  the 
TSUSA.  These  products  are  currently 
classifiable  under  HS  item  numbers 
510.111.50,  510.121.35  and  510.121.40.  We 
invite  comments  from  all  interested 
parties  on  these  HS  classifications. 

The  review  covers  the  period  January 
1. 1986  through  December  31. 1986  and 
six  programs. 
Analysis  of  Programs 

(1)  Incentives  for  Exports  from 
Southern  Ports.  This  program  provides  a 


payment  upon  export  for  goods  shipped 
from  the  southern  ports  of  Argentina. 
The  payment  is  an  incentive  to  promote 
economic  development  in  the  regions 
south  of  the  Rio  Colorado  and  to 
develop  the  southern  ports  as  the 
primary  means  of  transportation  from 
the  southern  regions  of  the  country. 

Law  23.018/83,  effective  December  21. 
1983,  provided  for  payments  ranging 
bom  8  to  13  percent,  depending  on  the 
port,  of  the  f.o.b.  price  of  the  exported 
merchandise.  The  law  also  provided  for 
a  reduction  of  one  percentage  point  for 
each  port  as  of  January  1, 1984,  and  for 
the  rates  to  remain  at  the  resulting  level 
for  a  period  of  eleven  years. 

The  Argentine  government  did  not 
respond  to  our  questionnaire.  Therefore, 
as  the  best  information  available,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  the  rate  determined 
in  our  last  review,  which  was  6.23 
percent  ad  valorem. 

(2)  Reembolso.  The  reembolso  is  a 
cash  rebate  of  taxes  paid  upon 
exportation  and  calculated  as  a 
percentage  of  the  f.o.b.  invoice  price.  On 
May  5, 1982,  Resolution  437  abolished 
the  5  percent  reembolso  for  washed 
wool.  It  has  not  been  reinstated.  There 
is  no  reembolso  for  wool  in  the  grease, 
the  only  other  merchandise  included  in 
the  order.  Therefore,  we  preliminarily 
determine  that  there  is  no  benefit  from 
this  program. 

(3)  Preferential  Pre-export  Financing. 
Because  exporters  of  wool  are  ineligible 
for  this  program,  we  preliminarily 
determine  that  there  is  no  benefit  from 
this  program. 

(4)  Other  programs.  In  the  original 
investigation,  we  found  that  the 
following  programs  had  been  terminated 
or  suspended: 

A.  Multiple  exchange  rates; 

B.  Government  assistance  to  wool 
growers  in  Patagonia;  and 

C.  Financial  reorganization  aids. 
We  therefore  preliminarily  determine 

that  there  is  no  benefit  from  these 
programs. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  6.23  percent  ad  valorem 
for  the  period  January  1, 1986  to 
December  31. 1986.  The  Department 
intends  to  instruct  the  Customs  Service 
to  assess  countervailing  duties  of  6.23 
percent  of  the  f.o.b.  invoice  price  on  any 
shipments  exported  on  or  after  January 
1, 1986  and  on  or  before  December  31. 
1986. 

The  Department  intends  to  instruct 
the  Customs  Service  to  collect  cash 
deposits  of  estimated  countervailing 
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duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act.  of  6.23  percent  of  the 
f.o.b.  invoice  price  on  all  shipments  of 
this  merchandise  entered,  or  withdra«vn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  Hnal 
results  of  this  administrative  review. 
This  deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  within 
30  days  after  the  date  of  publication  or 
the  first  workday  thereafter.  Any 
request  for  an  administrative  protective 
order  must  be  made  no  later  than  five 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final  results 
of  this  administrative  review  including 
the  results  of  its  analysis  of  issues 
raised  in  any  such  written  comments  or 
at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.ia 
)oa«ph  A.  Spalrini, 

Acting  Atsistant  Secretary.  Import 
Administration. 

Date:  July  5, 1968. 

(FR  Doc.  88-15496  Piled  7-8-88:  8:45  am] 
WLLMM  COOE  3S10-OS-« 


Brown  Univaraity;  Decision  on 
Application  for  Duty-frso  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897: 15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  86-161.  Applicant: 
Brown  University,  Providence,  RI 02912. 
Instrument:  Thermal  Ionization  Isotope 
Ratio  Mass  Spectrometer,  261V. 
Manufacturer:  Finnigan-MAT,  West 
Germany.  Intended  Use:  See  notice  at  53 
FR  17095,  May  13. 198a 

Comments:  None  received.  Decision: 
Approved.  No  domestic  manufacturer 
was  both  "able  and  willing"  to 
manufacture  an  instrument  or  apparatus 
of  equivalent  scientific  value  to  the 
foreign  instrument  for  such  purposes  as 
the  instrument  was  intended  to  be  used, 


and  have  it  available  to  the  applicant 
without  unreasonable  delay  in 
accordance  with  §  301.5(dK2)  of  the 
regulations,  at  the  time  the  foreign 
instrument  was  ordered  (December  28. 
1987).  Reasons:  The  foreign  instrument 
provides  precise  automated  variable 
multicollector  thermal  ionization  of 
isotopic  ratios  on  small  samples  (10~*  to 
10~* grams).  This  capability  is  pertinent 
to  the  applicant's  intended  purposes. 
We  know  of  no  domestic  manufacturer 
both  able  and  %villing  to  provide  an 
instrument  with  the  required  featiues  at 
the  time  the  foreign  instrument  was 
ordered. 

As  to  the  domestic  availability  of 
instruments,  9  301.5(d)(2)  of  the 
regulations  provides  that,  in  detennining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  unreasonable 
delay,  "the  normal  commercial  practices 
applicable  to  the  production  and 
deiiveiy  of  instruments  of  the  same 
general  category  shall  be  taken  into 
account,  as  well  as  other  factors  which 
in  the  Director's  iudgment  are 
reasonable  to  take  into  account  under 
the  circumstances  of  a  particular  case." 
This  subsection  also  provides  that  if  "a 
domestic  manufacturer  was  formally 
requested  to  bid  an  instrument,  without 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instrument  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instrument" 

The  regulations  require  that  domestic 
manufacturers  be  boUi  "able  and 
willing"  to  produce  an  instrument  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  an  applicant,  as  in 
this  case,  received  no  response  to  a 
formal  request  for  quotation  sent  to  the 
only  known  domestic  manufacturer  it  is 
apparent  that  the  domestic 
manufacturer  was  either  not  able  or  not 
willing  to  produce  an  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  the 
foreign  instrument  was  intended  to  be 
used  at  the  time  the  foreign  instrument 
was  ordered. 
Frank  W.  CtmI. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  88-15490  Filed  7-«-88:  a-45  am) 

MUJNOCOOE  lS1*4a-M 


Rutgers  University  et  al^  Consolidated 
Decision  On  Applications  for  Duty- 
Free  Entry  of  Scientific  Accessories 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 


Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651.  80  Stat  807;  IS  CFR  301). 
Related  records  can  tie  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC 

Docket  Number  88-151.  AppUcant 
Rutgers  University,  Piscataway,  NJ 
08854.  Instrument  Scanning  Auger 
System  and  Accessories  for  Surface 
AjMljrsis  Instrument  Manufacturer 
KRATOS,  United  iCingdom.  Intended 
Use:  See  notice  at  53  FR  17093,  May  13, 
1988. 

Docket  Number  86-15a  Applicant 
University  of  California,  Santa  Barbara, 
CA  93106.  Instrument  Electron 
Backscatter  Pattern  Imaging  and 
Analysis  System.  Manufacturer  Custom 
Camera  Designs  Ltd^  United  IGngdom. 
Intended  Use:  See  notice  at  53  FR  17094, 
May  13. 198& 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments,  for  the  purposes  for  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States.  Reasons:  These  are  compatible 
accessories  for  instruments  previously 
imported  for  the  use  of  the  applicants.  In 
each  case,  the  instrument  and  accessory 
were  made  by  the  same  manufacturer. 

We  know  of  no  domestic  accessories 
which  can  be  readily  adapted  to  the 
previously  imported  instruments. 
Frank  W.  Crael, 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  88-15500  Filed  7-8-88;  8:45  am] 

BNXINO  CODE  3S1S.|)S-« 


University  of  OklalKMna  et  aM 
ConeoMdeted  Decision  on  AppNcatione 
for  Duty-free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientifia  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  AAl  and  S.-00  PAL  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC. 

Docket  Number  88-084.  Applicant: 
University  of  Oklahoma,  Norman,  OK 
73019.  Instrument  Temperature-jump 
and  Stopped-flow  Instrument. 
Manufacturer  Hi-Tech  Scientific,  Ltd., 
United  IGngdom.  Intended  Use:  See 
notice  at  53  FR  6483,  March  15, 198& 
Reasons  for  this  Decision:  The  foreign 
instrument  is  capable  of  conducting 
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tem[>erature-jump  (temperature  rise  of  6 
*C  within  2  ^s)  on  an  irreversible 
reaction  or  a  short  lived  intermediate 
and  stopped-flow  with  an  8  millisecond 
dead  time  over  a  3  nun  absorbance 
pathlength. 

Docket  Number  88-153.  Applicant: 
Massachusetts  Institute  of  Technology. 
Cambridge,  MA  02139.  Instrument: 
Imaging,  Magnetic  Sector  Secondary  Ion 
Mass  Spectrometer,  Model  IX70S. 
Manufacturer  VG  lonex.  United 
Kingdom.  Intended  Use:  See  notice  at  53 
FR  17094.  May  13, 1988.  Reasons  for  this 
Decision:  The  foreign  instrument 
provides  a  mass  resolution  in  positive 
and  negative  SIMS  mode  of  10,000  with 
a  mass  resolution  stability  within  30 
ppm  in  10  min. 

Docket  Number  88-156.  Applicant 
University  of  California,  Lawrence 
Livermore  National  Laboratory, 
Livermore,  CA  94550.  Instrument: 
Infrared  Charged  Sweep  Device  Camera 
System,  Model  IR-5120A.  Manufacturer 
Mitsubishi  Electric  Corporation,  )apan. 
Intended  Use:  See  notice  at  53  FR  17094, 
May  13, 1988.  Reasons  for  this  Decision: 
The  foreign  article  provides  an  infrared 
charge  sweep  device  allowing  a  high  IR 
sensitivity  resolution  (512  x  512  pixels). 

Docket  Number  88-159.  Applicant: 
University  of  California,  Santa  Cruz,  CA 
95064.  Instrument:  Dilution  Refrigerator 
Unit  with  Accessories,  Model 
MINIFRIDGE.  Manufacturer  CryoVac 
West  Germany.  Intended  Use:  See 
notice  at  53  FR  17094.  May  13, 1988. 
Reasons  for  this  Decision:  The  foreign 
article  allows  studies  of  materials  at 
temperatures  <1*K. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
any  of  the  foreign  instruments. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  88-15501  Filed  7-8-88;  8:45  am) 
aujNa  cooc  3sto-o»4i 


National  Tedmical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
Uoenee;  Bio-Rad  Laboratories 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Bio-Rad 


Laboratories,  having  a  place  of  business 
at  1414  Harbor  Way,  Richmond.  CA 
94804,  an  exclusive  right  in  the  United 
States  and  certain  foreign  countries  to 
practice  the  invention  embodied  in  U.S. 
Patent  Applications  Serial  Number  7- 
142, 978  and  Serial  Number  7-159,847, 
"Polyacrylamide  Gels  for  Improved 
Detection  of  Proteins".  The  patent  rights 
in  this  invention  will  be  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  imless,  within  sixty 
days  from  the  date  of  this  published 
notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Robert  P. 
Auber,  Office  of  Federal  Patent 
Licensing,  NTIS.  Box  1423,  Springfield. 
VA  22151. 
Douglas  |.  Campion. 

Office  of  Federal  Patent  Licensing,  National 
Technicallnformation  Service,  U.S. 
Department  of  Commerce. 
[FR  Doc.  88-15489  Filed  7-8-88;  8:45  am] 

aiUJNQ  CODE  3510-04-M 


Minority  Business  Development 
Agency 

Buaineaa  Development  Center 
AppNcations;  Bronx,  NY 

agency:  Minority  Business 
Development  Agency,  Commerce. 

Acnow;  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  estimated  at  $280,000  in 
Federal  fimds  and  a  minimum  of  $45,882 
in  non-Federal  contributions  for  the 
budget  period  December  1, 1988  to 
November  30, 1989.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Bronx.  New  York  SMSA  geograpic 
service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement 


Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations.  State 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to 
contributed  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  CUent  fees  for  billable 
management  and  technical  assistance 
(M4TA)  rendered  must  be  charged  by 
MBDCs.  Based  on  a  standard  rate  of  $50 
per  hour,  MBDCs  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less  and  35%  of 
the  total  cost  for  firms  with  gross  sales 
of  over  $500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availabiUty  of  funds 
and  Agency  priorities. 
CLOSMO  date:  The  closing  date  for 
appUcations  is  August  15, 1988. 
Applications  must  be  postmariied  on  or 
before  August  15, 198& 

AOORESS:  New  York  Regional  Office 
Minority  Business  Development  Agency, 
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Jacob  K.  Javits  Federal  Building,  Room 
372a  New  Yoric  New  Yorik  10278.  Area 
Code/Telephone  Number  (212]  284-3282. 

FOR  PURTHEII  WFOWmTION  CONTACT: 
Gina  A.  Sanchex,  Regional  Director, 
New  York  Regional  Office.  (212)  264- 
32S2. 

SUPPLEMENTAIIV  INPORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovwnmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  infonnation.  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

^ViuaiB  R*  Fiiller. 

Deputy  Regional  Diroctor,  New  Vorfc  Regional 

Office. 

Date:  July  1. 198a 

(PR  Doc.  88-15448  Filed  7-8-88:  8:45  am) 

■NJJtM  COOC  MtO-t«-«l 


COMMISSION  ON  MERCHANT  MAWNE 
AND  DEFENSE 

Notice  of  MMtlng 


:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L  98-525  (as 
amended),  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emeigency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Date  and  Time:  Thursday,  )uly  14. 
1988;  Beginning  10:00  a.m. 

PJace:  Room  801,  Federal  Building,  400 
West  Bay  Street  facksonville,  Florida 
32202. 

Type  of  Meeting:  Open. 

Contact  Person:  Allan  W.  Cameron. 
Executive  Director.  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520,  4401  Ford  Avenue,  Alexandria. 
Virginia  22302-0268.  Telephone  (202) 
756-0411. 

Purpose  of  Meeting:  The 
Commission's  Chairman,  Senator 
Denton,  will  receive  and  consider 
statements  of  individuals  and  groups  in 
Florida  and  neighboring  states  about  the 


problems  and  prospects  of  die  nation's 
maritime  industries,  particularly  the 
merchant  marine  and  shipbuilding 
industries.  In  particular,  die  Chairman 
desires  reactions  to  die  Commission's 
first  two  reports  and  its 
recommendations,  views  about  the 
contributions  of  the  maritime  industries 
to  the  national  security,  and  suggestions 
for  actions  that  would  help  to  address 
ciurent  and  projected  shortages  of 
merchant  marine  and  shipyard 
capability  to  meet  defense  requirements. 
Individuals  or  organizations  desiring  to 
present  oral  testimony  must  notify  the 
Executive  Director  in  writing  or  by 
telephone  by  July  8. 1988.  and  are 
requested  to  provide  two  copies  of  their 
written  statements  to  the  Commission 
and  to  have  copies  available  for  the 
press.  Witnesses  will  be  allowed  a 
maximum  of  15  minutes  to  summarize 
their  written  testimony,  may  be  included 
on  panels,  and  may  be  asked  to  respond 
to  questions.  Questions  about  the  nature 
and  content  of  testimony,  scheduling, 
and  related  matters  should  be  directed 
to  Colonel  Nonnan  A.  Mingle.  USAF.  of 
the  Commission's  staff. 

SUPPI^MENTARY  INFOMMATNM:  Other 
interested  persons  are  invited  to  submit 
written  statements  about  the  merchant 
marine  and  the  shipping  required  to 
implement  United  States  defense  policy. 
Written  statements  should  be  delivered 
to  the  Chairman  at  the  public  hearing  or 
received  at  the  Commission's  office  by 
the  close  of  business  on  July  15, 1988.  All 
written  submissions  will  be  made 
available  for  inspection  by  interested 
parties,  and  may  be  published  as  part  of 
the  Commission's  proceedings. 
Submissions  should  be  addressed  to  the 
Executive  Director  at  the  Commission's 
office  in  Alexandria,  Virginia. 
Allan  W.  Cameron, 

Executive  Director,  Commission  on  Merchant 
Marine  and  Defense. 
|FR  Doc.  88-15490  Filed  7-8-88:  8:45  am) 

aiUJNG  COOE  3<20mi-M 


DEPARTMENT  OF  DEFENSE 
Offic*  of  the  Secretary 

Manual  for  CourteHlflartial 

ACTION:  Notice  of  proposed 
amendments. 


r:  The  Department  of  Defense  is 
considering  recommending  changes  to 
the  Manual  for  Courts-Martial,  United 
States,  1984,  Executive  Order  No.  12473, 
as  amended  by  Executive  Order  Nos. 
12484, 12550,  and  12586.  The  proposed 
changes  are  part  of  the  annual  review 
required  by  the  Manual  for  Courts- 


Mardal  and  DoD  Directive  5500.17. 
"Review  of  the  Manual  for  Courts- 
Martial,"  January  23, 1965. 

The  proposed  changes  reflected  in  this 
notice  would  amend  the  following  Rules 
for  Courts-Martial:  R.C.M.  40S(g)(l)(A). 
Pretrail  Investigation — ^Production  of 
Witnesses;  R.CM.  405(gK4)(B).  Pretrial 
Investigation — ^Alternatives  to 
Testimony;  R.CM.  602.  Conferences — 
Rights  of  Parties;  R.C.M.  908(b)(4]. 
Appeals  by  the  United  States— Effect  on 
die  Court-Martial;  R.C,M.  1004(c)(8). 
Capital  Cases — ^Aggravating 
CircumstaDces;  R.CJ^  1010,  Advice 
Concerning  Post-Trial  and  Appellate 
Rights;  R.CM.  1103(b)(2)(D),  Preparation 
of  Record  of  Trial— Contents;  R.CM. 
1107(f)(1).  Action  by  Convening 
Audiority— Contents:  R.C.M.  1110, 
Waiver  or  Withdrawal  of  Appellate 
Review— Time  Limit  and.  R.CM.  1113, 
Execution  of  Sentences — Dishonorable 
or  Bad-Conduct  Discharge.  The 
proposed  dianges  would  also  amend 
Paragrai^  19,  Part  IV  (Punitive  Articles) 
regarding  Article  85 — Escape  from 
Coofinement 

The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation.  Executive  Orders, 
Proclamations,  and  Reports  and 
Comments  Thereon."  May  21, 1964,  and 
do  not  constitute  the  ofTicial  position  of 
the  Department  of  Defense,  the  Military 
Departments,  or  any  other  government 
agency. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  550ai7,  "Review  of 
the  Manual  for  Court-Martial."  January 
23. 1985.  This  notice  is  intended  only  to 
improve  the  internal  management  of  the 
federal  government.  It  is  not  intended  to 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  its 
agencies,  its  officers,  or  any  person. 

AOORCSS:  Copies  of  the  proposed 
changes,  and  the  accompanying 
Discussion  and  Analysis,  may  be 
examined  at  the  Office  of  the  Judge 
Advocate  General  (DAJA-CL), 
Department  of  the  Army.  Pentagon 
(Room  2D434).  Washington,  DC  20310- 
2213.  A  copy  of  the  proposed  changes 
and  accompanying  Discussion  and 
Analysis  may  be  obtained  by  mail  upon 
request  from  the  foregoing  address. 
ATTN:  Major  Charies  E.  Trent. 

DATE:  Comments  on  the  proposed 
changes  must  be  received  not  later  than 
September  26, 1988  for  consideration  by 
the  Joint-Service  Committee  on  Military 
Justice. 
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FOR  FUNTHEfl  MFORMATKM  CONTACT: 

Major  Charles  E.  Trant.  (202)  695-2193. 

L-MBynura, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

|uly  6. 1988. 

JFR  Doc.  88-15491  Filed  7-8-88:  8:45  am) 
BILUNG  COOC  M1(MI1-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Record  System 
Notice 

agency:  Defense  Logistics  Agency 
(DoD),  DOD. 

summary:  Notice  for  any  public 
comment  on  a  system  of  records,  subject 
to  the  Privacy  Act  of  1974,  being 
transferred  from  under  the  control  of  the 
General  Services  Administration  (GSA) 
to  the  Defense  Logistics  Agency  (DLA). 

dates:  This  action  is  effective  July  11, 
1988.  Nevertheless,  any  public 
comments  will  be  considered,  provided 
comments  are  received  on  or  before 
August  10. 1988. 

ADDRESS:  Comments  may  be  submitted 
to  the  System  Manager  identified  in  the 
record  system  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dave  Henshall,  Administrative 
Management  Branch,  Headquarters. 
Defense  Logistics  Agency,  Cameron 
Station.  Alexandria,  Virginia  22304- 
6130.  Telephone:  (202)  274-9234. 

SUPPlfMCNTAirr  INFORMATION:  Pursuant 
to  Executive  Order  12626  dated 
February  25, 1988.  the  management  of 
the  National  Defense  Stockpile  Program 
(NDSP)  is  transferred  from  the  General 
Services  Administration  (GSA)  and 
Federal  Emergency  Management 
Agency  (FEMA)  to  the  Department  of 
Defense  (DoD).  with  further  delegation 
to  the  Defense  Logistics  Agency  (DLA). 
This  requires  the  transfer  of  an  existing 
Privacy  Act  System  Notice:  GSA/FPRS- 
2  "Hazardous  materials  exposure 
history  system,"  (Privacy  Act  Issuances, 
1986  Comp..  Volume  V,  p.  32),  from  GSA 
to  DLA.  GSA/FPRS  references  have 
been  deleted  and  replaced  by  the 
appropriate  DLA  activity  designations 
within  the  system  notice.  The  record 
system  notice  is  not  a  new  one.  but 
basically  being  transferred  from  one 
agency  to  another  that  has  assumed  the 
responsibility  for  its  continued 
operation. 

The  Defense  Logistics  Agency  system 
of  records  notices,  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a),  have  been 
published  in  die  Federal  Register  as 
follows: 


FR  Doc.  85-10237  (50  FR  22897)  May  29, 1985 

(DoD  Compilation) 
FR  Doc.  85-30123  (50  FR  51898)  December  2a 

1985 
FR  Doc  86-17259  (51  FR  27443)  July  31, 1986 
FR  Doc.  86-19035  (51  FR  30104)  August  22. 

1986 
FR  Doc.  87-21654  (52  FR  35304)  Septemt)cr  la 

1987 
FR  Doc.  87-22481  (52  FR  37495)  October  7. 

1987 
FR  Doc.  88-03220  (53  FR  04442)  February  16. 

1988 
FR  Doc.  88-06658  (53  FR  09965)  Marcii  28. 

1988 
FR  Doc.  88-12863  (53  FR  21511)  June  8, 1988 

This  notice  is  not  within  the  purview 
of  Subsection  (o)  of  the  Privacy  Act,  5 
U.S.C.  552a.  which  requires  the 
submission  of  a  new  or  altered  system 
report. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

July  5. 1988. 
S835.50  DLA-N 

SYSTEM  name: 

Hazardous  Materials  Exposure 
History  System. 

SYSTEM  LOCATKW: 

Records  are  maintained  at  the  DLA/ 
DNSC  stockpile  depots  following 
locations: 

Zone  Offices: 

Zone  1  Management  Office,  Room  19- 

116.  26  Federal  Plaza,  New  York,  NY 

10278. 
Zone  2  Management  Office.  3200 

Sheffield.  Hammond.  IN  46327. 
Zone  3  Management  Office,  819  Taylor 

Street.  Fort  Wortii.  TX  76102. 

Stockpile  Depots: 

Binghamton  Depot.  Hoyt  Avenue 

Binghamton,  N'Y  13901. 
Sommerville  Depot,  State  Highway 

#206,  Sommerville.  NJ  08876. 
Curtis  Bay  Depot.  Ordance  Road,  Rt. 

710,  Baltimore,  MD  21226. 
Scotia  Depot,  Scotia,  NY  12302. 
Point  Pleasant  Depot,  2601  Madison 

Avenue,  Point  Pleasant.  WV  25550. 
Hammond  Depot.  3200  Sheffield 

Avenue,  Hammond,  IN  46327. 
Casad  Depot,  New  Haven,  ID  46774. 
Sharonville  Depot,  P.O.  Box  41131. 

Cincinnati,  OH  45241. 
Warren  Depot,  Pine  Street  Extension, 

Warren.  OH  44482. 
Fort  Worth  Depot,  Fort  Wordi,  TX  76102. 
Gadsden  Depot,  P.O.  Box  918,  Gadsden, 

AL  35902. 
Baton  Rouge  Depot,  2695  N.  Sherwood 

Forest  Drive,  Baton  Rouge.  LA  70814. 
Clearfield  Depot,  P.O.  Box  1279,  Freeport 

Station,  Clearfield,  UT  84016. 


Stockton  Depot.  P.O.  Box  6039,  Stockton. 
CA  95206. 

CATCGOMES  OF  WtDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Personnel  working  in  or  visiting 
storage  areas  containing  hazardous 
materials. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  consist  of  the  daily  dosage  of 
radiation  received  and  houriy  exposure 
to  dangerous  levels  of  asbestos.  The 
records  are  primarily  used  by  officers 
and  employees  of  the  agency  who  have 
a  need  for  the  records  in  the 
performance  of  their  duties. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Occupational  Safety  and  Health  Act 
of  1970,  as  amended:  5  U.S.C  5108,  5314. 
5315,  7902;  15  U.S.C.  633,  636;  18  U.S.C 
1114;  29  U.S.C.  553, 651-678;  42  U.S.C. 
3142-1:  49  U.S.C  App.,  1421:  Executive 
Order  9397  (SSAN). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUMNNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  on  exposure  readings  is 
provided  to  the  regulatory  agencies 
charged  with  t)»e  responsibilities  for 
regulating  the  handling  of  hazardous 
materials.  The  blanket  routine  use 
statements  set  forth  at  the  beginning  of 
die  DLA  listings  of  systems  of  records 
are  also  applicable  to  this  record 
system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  forms. 

retrievabiuty: 

Filed  alphabetically  by  individual's 
name. 

SAFEGUARDS: 

Buildings  employ  security  guards  and 
records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  DLA. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  permanendy. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Staff  Director,  Directorate  of  Stockpile 
Management  (DLA-N),  Defense 
Logistics  Agency,  18th  and  F  Streets. 
NW..  Washington,  D.C  20405. 

NOTIFICATION  PROCEDURE: 

Individuals  may  obtain  information 
about  whether  they  are  part  of  this 
system  of  records  from  the  director  of 
the  applicable  activity  that  the 
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individual  is  or  was  employed  with.  If 
not  known,  general  uiquines  should  be 
made  to  the  system  manager. 

HSCOnD  Access  MOCCOUHCS: 

Requests  from  individuals  to  access 
records  should  be  addressed  to  the 
official  cited  above.  In  person  requests 
may  also  be  made  during  normal 
business  hours  at  each  location  listed. 
For  written  requests,  the  individual 
should  provide  full  name,  address, 
telephone  number,  period  of 
employment,  and  the  position  held  to 
assist  the  office  in  locating  the  record. 
For  personal  visits,  the  individual  should 
be  able  to  provide  some  acceptable 
identification  such  as  driver's  license  or 
employee  identiHcation  card.  Only 
general  inquiries  may  be  made  by 
telephone. 

CONTESTtNQ  RECOIID  PROCeDURES: 

DLA  rules  for  access  to  records  and 
for  contesting  contents  are  contained  in 
DLA  Regulation  5400.21,  32  CFR  Part 
1286. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  film  badges, 
dosimeters,  other  instrumentation,  work 
logs,  and  medical  examinations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  88-15473  Filed  7-8-88:  8:45  am] 

nUJNG  CODE  M10-01-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Technology  Services,  invites  comments 
of  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
10, 1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  OfHce  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Request  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  4flO  Maryland 


Avenue  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington.  DC 
20202. 

TON  RMTHEII INFOMMATION  CONTACT: 

Margaret  B.  Webster,  (202)  732-3915. 
SUPPLSMCNTANV  iNFOmiATlON:  Section 
3517  of  the  Peperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public:  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Wester  at  the  address  specified  above. 

Dated:  July  6. 1988. 
Carlos  U.  Ric«, 

Director  for  Information  Technology  Services. 

Office  of  Planning,  Budget  and 
Evaluation 

Type  of  Re  vied:  New 

Title:  Neglected  or  Delinquent  Program 

Study 
Frequency:  One  time  only 
Affected  Public:  Individuals  or 

households:  State  or  local 

governments 
Reporting  Burden: 

Responses:  772 

Burden  Hours:  1,909 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract-  This  study  will  collect 
information  from  State  and  facility 
program  administrators,  instructional 
staff,  and  eligible  youth  in  adult  and 
juvenile  correctional  facilities  under 
Chapter  I  of  the  Education 
Consolidation  and  Improvement  Act,  as 
amended.  The  Department  will  use  the 
information  for  purposes  of  program 
improvement  and  policy  development. 


Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement 

Title:  Performance  Report  for  the  Talent 

Search,  Upward  Bound,  and 

Educational  Opportunity  Centers 

Programs 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments,  non-profit  institutions. 

small  businesses  or  organizations 
Reporting  Burden: 

Responses:  620 

Burden  Hours:  3,100 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract  Grantees  that  have 
participated  in  the  Talent  Search. 
Upward  Bound  and  Educational 
Opportunity  Centers  Programs  submit 
this  report  to  the  Department.  The 
Department  uses  the  information  to 
determine  the  program's  compliance 
with  regulatory  requirements. 

Type  of  Review:  New 

Title:  State  Participation  Agreement  for 

the  Robert  C.  Byrd  Scholarship 

Program 
Frequency:  One  time  only 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 

Responses:  52 

Burden  Hours:  52 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  States  must  submit  this 
agreement  to  participate  in  the  Robert  C. 
Byrd  Honors  Scholarship  Program.  The 
Department  of  Education  will  use  the 
information  to  determine  State 
participation  in  the  program. 

[PR  Doc.  88-15457  Filed  7-8-88:  8:45  am] 

BILLING  CODE  4000-01-41 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  to 
Award  Grant  Agreement  to  American 
Council  on  Energy  Efficient  Economy 

AOENCY:  U.S.  Department  of  Energy 
(DOE). 

action:  The  U.S.  DOE  announces 
pursuant  to  10  CFR  600.7(b),  it  is 
restricting  eligibiUty  for  award  of  Grant 
number  DE-FG01-fl8CE27489  to  the 
American  Council  on  Energy  Efficient 
Economy  (ACEEE)  for  the  biennial 
Summer  Study  on  Energy  Efficient 
Buildings. 

summary:  The  U.S.  DOE  Office  of  Office 
Buildings  and  Community  Systems, 
Conservation  and  Renewable  Energy 


Branch  is  preparing  a  request  to  cost 
share  an  application  submitted  by 
ACEEE.  The  work  to  be  performed  is  a 
week-long  summer  study  organized  to 
facilitate  the  exchange  of  research 
results.  The  conference  aims  to  bring 
together  the  foremost  researchers, 
practitioners  and  policymakers  involved 
in  research  on  energy  efficiency  in 
buildings.  The  1988  conference  has  three 
primary  objectives:  (1)  To  facilitate  the 
exchange  of  research  and 
implementation  results  and  encourage 
the  advancement  of  knowledge;  (2)  to 
publish  and  distribute  the  research 
papers  presented  at  the  conference;  and 
(3)  to  edit  and  publish  follow-up  reports 
on  conference  topics  of  special  interest. 

Eligibility:  Award  of  this  effort  is 
restricted  to  ACEEE,  a  nonprofit 
organization  because  no  one  else  is 
capable  of  conducting  this  study  and 
this  cannot  be  done  with  any 
organization  except  ACEEE.  The 
proposed  Grantee  has  organized  a 
summer  study  on  energy  efficiency  in 
buildings  biennially  since  1980. 
FOR  FURTHER  INFORMATION  CONTACT 
Lisa  G.  Tilhnan,  MA-453Z  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20484. 

Scott  Sheffield, 

Acting  Director,  Contract  Operations  Division 
"B",  Off  ice  of  Procurement  Operations. 
[FR  Doc.  88-15502  Filed  7-8-88;  8:45  am] 

BILUNG  COOE  •450.4i1-M 


Economic  Regulatory  Administration 

[Docket  No.  PP-«7] 

Application  for  a  Presidential  Permit; 
Bradfield  Electric  Inc.  and  Alaska 
Power  Authority 

agency:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  application  by 
Bradfield  Electric,  Inc.,  and  the  Alaska 
Power  Authority  for  a  Presidential 
Permit. 

summary:  Bradfield  Electric,  bic. 
(Bradfield),  and  the  Alaska  Power 
Authority  (APA)  have  applied  to  the 
Economic  Regulatory  Administration 
(ERA)  for  a  Presidential  permit  to 
construct,  connect,  operate,  and 
maintain  electric  transmission  facilities 
at  the  international  border  between  the 
U.S.  and  Canada.  The  proposed  89- 
kilovolt  (kV)  transmission  line  would 
extend  from  the  APA's  Tyee  Lake 
Hydroelectric  Power  Project  located 
near  Wrangell,  Alaska,  to  the  U.S.- 
Canadian international  border  just  east 
of  the  South  Craig  River. 


FOR  FURTHER  INFORMATION  CONTACT. 

Anthony  J.  Como,  Department  of  Energy, 
Economic  Regulatory  Administration 
(RG-22).  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202) 
586-5935. 
Lise  Courtney  M.  Howe,  Department  of 
Energy,  Office  of  General  Counsel 
{GC-41),  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202) 
586-2900. 
SUPPLEMENTARY  INFORMATION:  On  June 
3, 1988,  Bradfield  and  the  APA  applied 
to  the  ERA  for  a  Presidential  permit  to 
construct,  connect,  operate,  and 
maintain  electric  transmission  facilities 
at  the  international  border  between  the 
U.S.  and  Canada.  This  application  was 
made  pursuant  to  the  provisions  of 
Executive  Order  10485,  as  amended  by 
Executive  Order  12038. 

Specifically,  Bradfield  and  APA  have 
proposed  to  construct  a  69-kV 
transmission  line  extending 
approximately  24.5  miles  from  the  APA's 
Tyee  Lake  Hydroelectric  Power  Project, 
along  the  North  Fork  Bradfield  and 
Craig  River  drainages,  to  the  U.S.- 
Canadian border.  The  proposed  project 
also  would  require  expansion  of  the 
existing  substation  at  the  Tyee  Lake 
project. 

llie  proposed  facilities  will  be  used  to 
deliver  surplus  hydroelectric  power  from 
the  APA's  Tyee  Lake  project  to  the 
Johnny  Mountain  mine,  which  is  owned 
by  Skyline  Exploration,  Ltd.,  of 
Vancouver,  British  Columbia.  Cominco, 
another  Canadian  firm,  also  is  planning 
the  development  of  a  gold  mine  in  the 
vicinity  of  Johnny  Mountain  and  is 
considered  an  additional  potential 
purchaser  of  electric  power.  The 
combined  maximum  level  of  electrical 
power  to  be  purchased  by  both  mines  is 
projected  to  be  5  megawatts. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  for  a 
Presidential  permit  should  file  a  petition 
to  intervene  or  protest  with  the  ERA, 
Room  GA-093,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  in  accordance 
with  Sections  385.211  or  385.214  of  the 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  on  or  before  August  10, 
1988.  Protests  will  be  considered  by 
ERA  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  will 
be  made  available,  upon  request,  for 
public  inspection  and  copying  at  the 
Department  of  Energy's  Freedom  of 


Information  Room,  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC.  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday. 

Issued  in  Washington.  DC.  on  July  1. 198a 
Constance  L.  Buckley, 
Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
(FR  Doc.  88-15503  Filed  7-8-88;  8:45  am) 

BILUNG  COOE  •4S0-01-4I 


[ERA  Docket  No.  88-21-NG] 

Amagas  Resources,  Inc^  Order 
Granting  Blanket  Auttwrization  To 
Import  Natural  Gas  From  Canada  and 
Mexico 

agency:  Economic  Regulatory 
Administration.  DOE. 

action:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas  from 
Canada  and  Mexico. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  AMAGAS 
Resources,  Inc.  (AMAGAS),  blanket 
authorization  to  import  natural  gas  from 
Canada  and  Mexico.  The  order  issued  in 
ERA  Docket  No.  88-21-NG  authorizes 
AMAGAS  to  import  up  to  an  aggregate 
of  100  Bcf  of  Canadian  or  Mexican 
natural  gas  over  a  two-year  period 
beginning  on  the  date  of  first  deUvery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  58fr-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

Issued  in  Washingtoa  DC  June  30. 198& 
Constance  L.  Buckley, 
Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
(FR  Doc.  88-15504  Filed  7-8-88:  8:45  am] 

BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER88-486-000.  •X  aL) 

Pennsylvania  Power  Co.  et  aU  Electric 
Rate,  Small  Power  Production,  and 
Interiocking  Directorate  Filings 

July  1, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Pennsylvania  Power  Company 

(Docket  No.  ER88-486-000] 

Take  notice  that  on  June  27, 1988. 
Pennsylvania  Power  Company  (Penn 
Power)  tendered  for  filing,  pursuant  to 
18  CFR  35.13,  proposed  changes  in  its 
FPC  Electric  Service  Tariffs  Nos.  30.  31. 
32,  33  and  34  to  the  Pennsylvania 
boroughs  of  New  Wilmington.  Wampum, 
Zelienople,  Ellwood  City  and  Grove 
City,  respectively.  The  filing  proposes 
changes  in  base  rates,  fuel  adjustment 
clause  and  tax  adjustment  surcharge 
and  seeks  to  implement  two  new  tariff 
riders  relating  to  a  long-term  off-system 
sale  and  a  base  rate  phase-in  plan.  The 
net  revenue  effect  of  the  proposed 
changes  would  increase  revenues  from 
jurisdictional  sales  and  service  by 
$1,374,444  or  approximately  27.7%  based 
on  the  12-month  period  ended  March  31. 
1988.  The  increase  is  composed  of  an 
increase  in  base  rates  of  $1,517,457.47  to 
be  phased-in  over  a  4-year  period 
consisting  of  increases  of  $614,558; 
$725,596;  $811,744  and  $965,642  on  May 
4, 1988:  May  1, 1989;  May  1, 1990  and 
May  1, 1991,  respectively,  and  a 
decrease  of  $1,378,343  on  May  1. 1992. 
The  fuel  adjustment  clause  is  proposed 
to  be  decreased  effective  May  4. 1988 
from  .3579</kwh  to  .2399i/kwh  or 
$143,103.96  on  an  aimual  revenue  basis. 
The  state  tax  adjustment  surcharge  is 
proposed  to  be  decreased  effective  May 
4, 1988  from  4.04%  to  0%  with  no  change 
in  annual  revenue  because  these 
surcharge  revenues  are  being  rolled  into 
base  rates.  The  first  new  tariff  rider  is 
proposed  to  credit  to  customers  the 
reduction  in  revenue  requirements  due 
to  a  long-term  sale  to  another  utility. 
This  rider  serves  to  reduce  annual 
revenues  by  a  total  of  $221,739  ($90,516 
on  January  1. 1989  and  $131,223  on  June 
1, 1969)  coincident  with  the  dates  the 
off-system  sales  will  occur.  The  second 
rider  implements  the  four-year  phase-in 
plan  and  provides  for  the  deferral  of 
revenues  in  the  early  years  of  the  phase- 
in  and  for  the  collection  of  the  deferred 
revenues  in  later  years  with  interest 
accruing  at  a  6%  rate.  In  addition,  the 
late  payment  charge  on  bills  paid  after 
the  due  date  is  proposed  to  be  changed 
from  1.35%/month  to  2%/month. 

The  five  municipal  resale  customers 
served  by  Penny  Power  entered  into 
settlement  agreements  effective  as  of 
September  1, 1984.  These  agreements 
provide  that  these  customers  will  be 
charged  applicable  retail  rates  as  may 
be  in  effect  during  the  terms  of  the 
agreements.  Changes  in  rates  were 
agreed  to  become  effective  as  to  these 
resale  customers  simultaneously  with 
changes  approved  by  the  Pennsylvania 
Public  Utility  Commission.  These 


settlement  agreements  were  approved 
by  the  Federal  Energy  Regulatory 
Commission  through  a  Secretarial  letter 
dated  December  14. 1984  in  Docket  Nos. 
ER77-277-007  and  ER81-779-000. 
Waivers  of  certain  filing  requirements 
have  been  requested  to  implement  the 
rate  changes  in  accordance  with  the 
settlement  agreements. 

Copies  of  the  filing  were  served  upon 
Penn  Power's  jurisdictional  customers 
and  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  18. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  William  E.  Casebier 

[Docket  No.  ID-2361-000| 

Take  notice  that  on  June  20, 1988, 
William  E.  Casebier  tendered  for  filing 
an  application  for  authorization  under 
section  305(b)  of  the  Federal  Power  Act 
and  Part  45  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
to  hold  the  following  interlocking 
positions: 

Position  and  Corporation 

Vice  President;  Kentucky  Utilities  Company 
Vice  President;  Old  Dominion  Power 
Company 

Comment  date:  July  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Jackson  H.  Randolph 

[Docket  No.  ID-2362-^)00] 

Take  notice  that  on  June  13, 1988, 
Jackson  H.  Randolph  tendered  for  filing 
an  application  for  authorization  under 
section  305(b)  of  the  Federal  Power  Act 
and  Part  45  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
to  hold  the  following  interlocking 
positions: 

Postion  and  Corporation 

Director,  President  and  Chief  Executive 

Officer  The  Cincinnati  Gas  &  Electric 

Comany 
Director,  President  and  Chief  Executive 

Offlcer,  The  Union  Light.  Heat  &  Power 

Company 
Director,  President  and  Chief  Executive 

Officer;  Miami  Power  Corporation 

Comment  date:  July  18. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  lames  W.  Tipton 

[Docket  No.  ID-23SO-O00J 

Take  notice  that  on  June  20, 1988, 
James  W.  Tipton  tendered  for  filing  an 
application  for  authorization  under 
section  305(b)  of  the  Federal  Power  Act 
and  Part  45  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Conmiission 


to  hold  the  following  interlocking 
positions: 


Position 

Corporation 

Classifica- 
tion 

Seniof  Vice 

Presidem. 
Senior  Vice 

President  and 

Director 
Director 

Kentucky  UtiMiet 

Co. 
Otd  Dominion 

Power  Co. 

Electric  Energy, 
Inc. 

PiMiC 
utility. 
Do. 

Do. 

Comment  date:  July  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER88-485-000| 

Take  notice  that  on  June  24, 1988, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  a  rate  schedule  for 
transmission  service  to  the  Vermont 
Electric  Generation  and  Transmission 
Cooperative,  Inc.  and  an  Actual  Cost 
Report  for  1987  Service  Year  Billings. 
Central  Vermont  has  included  the 
following  in  its  filing; 

Exhibit  1    Revenue  Comparison 
setting  forth  the  forecast  and  actual 
revenue  for  1987. 

Exhibit  2    Cost  Report  computing  the 
forecast  costs  for  1987. 

Exhibit  3    Cost  Report  computing  the 
actual  costs  for  1987. 

Comment  date:  July  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

6.  Nevada  Power  Company 

[Docket  No.  EL8&-32-000] 

Take  notice  that  on  June  27, 1988, 
Nevada  Power  Company  (Company) 
tendered  for  filing,  in  accordance  with 
18  CFR  385.207(1)  and  (c)  (Rule  207),  a 
petition  for  relief  from  CFR  35.14(10). 
Fuel  cost  and  purchased  economic 
power  adjustment  clauses,  for  authority 
to  include  in  the  Fuel  cost  and 
purchased  economic  power  adjustment 
clause  certain  costs  for  coal  contract 
analysis,  litigation  and  coal  contract 
buyout.  The  Company  states  that  it  is 
seeking  legal  relief  to  reduce  its  coal 
costs  from  certain  of  its  suppliers  and  is 
monitoring  the  price  adjustment  clauses 
in  its  contracts  with  all  of  its  suppliers  in 
an  effort  to  keep  coal  costs  as  low  as 
possible  for  the  benefit  of  its  customers. 
The  Company  also  states  that  it  has 
incurred  $1,141,665  of  coal  contracts 
analysis  and  litigation  costs  from  March 
1987  through  February  1988  and  is 
continuing  to  incur  such  costs  on  an  "as 
required"  basis. 


Comment  date:  July  18. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER8&-«84-000] 

Take  notice  that  on  June  24. 1988. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an  initial  rate 
schedule  consisting  of  three 
jurisdictional  agreements,  which  jointly 
control  the  operation  of,  and 
transmission  service  from,  the  Central 
California  Power  Agency's  (CCPA) 
Coldwater  Creek  Geothermal  Power 
Plant  (Plant),  to  the  CCPA  Member 
Utilities.  These  Member  Utilities  are  the 
Sacramento  Municipal  Utility  District 
(SMUD).  Modesto  Irrigation  District 
(MID),  and  the  City  of  Santa  Clara 
(Santa  Clara). 

CCPA  has  constructed,  and  will 
operate  in  parallel  with  PG&E's  system, 
a  140  mw  power  plant  in  Sonoma 
County,  California,  in  order  to  sell  and 
provide  the  output  to  its  Member 
Utilities.  Transmission  service  from  the 
Plant  to  the  Member  Utilities'  loads  is 
provided  by  PG&E.  The  Member  Utihties 
all  have  interconnection  and 
transmission  agreements  with  PG&E, 
and  the  rates  for  transmission  are  the 
rates  provided  in  those  agreements. 

PG&E  has  requested  waivers  to  allow 
this  rate  schedule  to  become  effective  as 
soon  as  possible,  notwithstanding  the 
usual  requirements  for  filing. 

Copies  of  this  filing  have  been  served 
upon  the  Member  Utilities  and  the 
California  Public  Utilities  Commission. 
In  addition,  copies  of  this  filing  are 
available  for  public  inspection  in  a 
convenient  form  and  place  during 
normal  business  hours  at  PG&E's 
General  Office  in  San  Francisco. 

Comment  date:  July  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Boston  Edison  Company 

[Docket  No.  ER84-705-010  and  ER87-581-000) 

Take  notice  that  on  June  24, 1988. 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  in  accordance 
with  Opinion  No.  299.  issued  March  25. 
1988.  as  modified  by  the  Notice  of 
Extension  of  time  issued  June  7, 1988, 
revisions  to  rate  schedules  FPC  Nos.  47. 
48  and  51  for  service  to  the  Towns  of 
Concord.  Norwood  and  Wellesley, 
Massachusetts.  Boston  Edison  states 
that  the  rate  schedule  revisions  reflect 
the  findings  and  conclusions  of  Opinion 
No.  299  and  that  the  rate  schedules  are 
to  be  effective  for  the  period  November 


28. 1984  through  June  30, 1985  for 
Concord  and  Wellesley  and  for  the 
period  November  28, 1984  through 
November  1, 1985  for  Norwood.  Boston 
Edison  also  states  that  it  has  filed 
revised  cost-of-service  studies  for  the 
period  November  28. 1984  through  June 
30. 1987;  the  period  July  1, 1987  through 
March  25, 1988;  and  the  period  beginning 
March  26. 1988  in  accord  with  the 
Commission's  Opinion. 

Boston  Edison  also  states  that  it  has 
provided  copies  of  the  revised  rate 
filings  to  the  affected  customers  and  to 
the  Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  July  18, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Androscoggin  Energy  Recovery 
Company 

(Docket  No.  QF88-419-0001 

On  June  14, 1988,  Androscoggin 
Energy  Recovery  company,  c/o  KTI 
Energy  of  Maine,  Inc.,  Four  City  Center. 
Portland.  Maine  04101  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  {  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
The  small  power  production  facility 
will  be  located  in  Lewiston.  Maine,  liie 
facility  will  consist  of  two  waterwall 
steam  generators  and  a  single 
condensing  tiu-bine  generator.  The  net 
electric  power  production  capacity  will 
be  approximately  33  megawatts.  "The 
primary  energy  soiu^e  will  be  biomass 
in  the  form  of  municipal  solid  waste, 
whole  tree  chips  and  waste  woodchips. 
Natural  gas  and/or  oil  will  be  used  for 
ignition,  start-up,  testing  and  other  uses 
specified  in  section  3(17)(B)  of  the 
Federal  Power  Act,  as  amended  by 
section  201  of  PURPA.  however,  such 
fossil  fuel  uses  will  not  exceed  25%  of 
the  total  energy  input  to  the  facility 
during  any  calendar  year  period. 

Comment  date:  Thirty  days  fixim 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uia  0.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-15418  Filed  7-4-88:  8:45am] 
BILLINS  COOE  f717-01-M 


lOocket  No.  G-2979-001.  et  aL] 

Sun  Exploration  and  Productfon  Co.  et 
aU  Applications  for  Certificate, 
AlMindoninent  Of  Service  and 
Amendment  Of  Certificates  * 

July  6, 1988. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Conmiission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcations  should  on  or  before  July  20, 
1988,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  0.  Cashell. 
Acting  Secretary. 


■  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 
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Docket  Me.  and  i 


G-2979-001,  O.  Jun0  28.  1988. 

G-K)73S-003.    D.    June     10. 
1968. 

G-14800-001,    D,    June    15, 

1M8. 
061-638-000.  0.  Jun*  9.  1988 

CI65-7 18-000,  0,  June  9,  1968 
067-208-002.    0.    May    20, 
1988. 

088-434-000     (CI80-99),     8. 

April  29,  1988. 
088-435-000     (CI80-87).     B. 

April  29,  1988. 
088-482-000    (069-729).    B. 

June  10.  1988. 
088-486-000  (066-1234).  B, 

June  6,  1968. 
088-488-000,    F,    June    13, 

1988. 
CI88-481-000  (065-718). 

(061-638).  B,  Juna  16.  1968. 
O89-492-000     (6-4684).     B, 

June  3,  198& 
088-493-000    (CI78-220»,    B, 

June  13,  1988. 
CI88-494-000    (083-335),    B, 

June  14,  1968. 
088-495-000    (O7S-208),    B, 

June  14.  1988. 

088-497-000  (084-126-000). 

B,  June  20,  1988. 
088-488-000  (088-163-000), 

B.  Juna  20.  1988. 


Applicant 


Sun  Ei^iioraDan  and  Production  Company.  P.O.  Box 

2880.  OaNaa,  TX  75221-2880. 
ARCO  Oil  and  Gaa  Company^  Otviaion  ct  ASanic 

RichTieM   Company.   P.O    Box   2819.   OaUaa.   TX 

75221. 
Tanneoo  01  Company.  P.O.  Box  2511.  Houston.  TX 

77252. 
Sotiio  Pstrolaum  Company.  P.O.  Box  4587.  Houston. 

TX  77210. 
do 


ARCO  Oil  and  Qas  Company.  Oiviston  o(  Aflanttc 
RicttHald  Company.  P.O.  Box  2819.  Dalaa,  TX 
75221. 

QEO  Oil  and  Gas  Company.  P.O.  Box  2Sl1.  Houston, 
TX  7725a 

do _._ 


ARCO  Oil  and  Gas  Company.  Oiviaion  at  Adanlic 

Richfield  Company. 
do 

Union  Pacific  Resources  Company.  P.O.  Box  7.  M.S. 

3202.  Forth  Wort^  TX  76101. 
Sohio  Petroleum  Company,  P  O.  Box  4587,  Houston, 

TX  77210. 
Sun  Exploration  and  Production  Company.  P.O.  Box 

2880,  Dallas,  TX  75221-2880 
OXY  USA  Inc  ,  PO  Box  300.  Tuiaa.  OK  74102 


Multislate  Oil  Properties,  N.V..  P.a  Box  2511.  Houa- 

ton.  TX  77001. 
Terw>eco  Oil  Company _ 


Pogo  Producing  Company.  PJO.  Box  81280.  Houston. 

TX  77208-1289 
TXO  Production  Corp.,  First  City  Center,  1700  Pacific 

Avenue,  Oalas.  TX  75201. 


Purchaser  and  location 


PhiRips  Petroleum  Compar«y,  Hugoton  Field,  Sherman 

County,  Texas. 
Texas  Eastam  Transmission  Corporation,   Chicolete 

Creeit,  et  a/.,  Fields,  LaVaca,  et  al..  Counties,  Texas. 

Et  Paso  Natural  Gas  Company.  Aneth  Field.  San  Juan 

County.  Utah. 
Texas  Gas  Transmission  Corporation,  N.  Rousseau 

Field.  LaFourche  Pansh,  Louisiana. 

...-.do _ 

Arfcia  Energy  Resourcea,  a  dMsion  of  Artda.   Inc.. 

Hartshorr)a  Area.  LeFkxe  and  Pittsburg  Counliaa, 

Oklahoma. 
ArtUa  Erwrgy  Resources,  a  division  of  AiMa,  tow.,  Pine 

Hollow  S.  Field,  Pittstxjrg  County,  GIdahoma. 
Panhandle  Eastern  Pipe  Lme  Company.  Keyes  Field, 

Omarron  County.  Otdahoma. 
Q  Paao  Natural  Gas  Company.  Azataa  Field.  Midtoid 

County,  Texas. 
Panhandto  Eastam  Pipe  Une  Company,  Bishop  A  Peek 

FieMs.  South  Area,  Ellis  County,  Oklahoma. 
Tanrtaaaaa  Gas  Pipeline  Company,  La  Rafomta  FieM, 

Starr  A  HUaigo  Counties,  Texas. 
Texas  Gas  Transmission  Corporation,  N.  Rousseau 

Field,  LaFourctfe  Pansh,  Louisiana. 
Cotorado  Interstate  Gas  Company,  Keyes  FieM,  Omar- 
ron (bounty,  Oklahoma 
Tannsaacs  Gas  Pipelina  Company,  Grand  Isle  Block 

45  <X:SQ-1S82.  Offshore  Louisiana. 
PhiMips  66  Natural  Gas  Coovany,  Panhandle  Wast 

FieW,  Hutcfiinson  County.  Texas. 
Northern  Natural  Gas  Company,   Division  of  Enron 

Corp..  Vha,  North  FieM,  Wood««rd  County.  Oklaho- 
ma. 
United  Gas  Pipe  Une  Company.  Vermikan  Bkx:k  228. 

Offshore  Louisiana. 
ANR  Pipeline  Company.  Laveme  FieW.  Harper  County, 

Oklahoma. 


Description 
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Footnotes 

*  Effective  6-1-86.  Sun  assigned  its  interest  in  Property  No.  828313.  EMeon  Gas  Unit,  from  the  surface  down  to  a  depth  of  3.252  (aet.  to  TXO  Production  Corp. 

*  Effective  5-1-86.  AfKX?  assigned  certain  Imerests  in  lease  TX-13200,  which  are  included  in  the  O.W.  Rhode  Lease,  to  Petrus  Oil  Company. 
'  Effective  8-1-87.  Termaoo  Oi  Company  assigrted  certain  acreage  to  Chieftain  kttemational  Inc 

*  Effective  3-1-88.  Sohio  assigned  certain  aaeage  to  SauMwinpnn  Mirtaral  Corporation, 

*  Effective  1-1-87,  ARCO  assigned  Hs  interest  in  certain  acraaae  to  Hondo  Oil  A  Gas  Company. 

*  Efiactwe  t-1-84,  GEO  Oil  and  Gas  Comparw  and  Tenneco  DM  Company  assigned  certain  acreage  to  Ouinoco  Oil  and  Gas  lrx»me  Program  1983-2,  a  Texas 
limited  partnership,  Ouinoco  Oil  and  Gas  Income  Program  1983-3.  a  Tans  tmaed  partnershp,  and  Ouinoco  Oil  and  Gas  Income  Program  1983-4,  a  Texas  limited 
partnemfiip. 

'  By  Aasgnmarft  dated  9-28-87,  effective  10-1-87,  Sohio  Petroleum  Company  conveyed  to  UPRC  100%  of  Sohio's  right  title  and  interest  in  certain  oil  and  gas 
leases  in  U  Reionna  Field,  Starr  and  Hidalago  Counties,  Texas,  dedicated  under  the  contract  dated  3-1-78. 

■  Effective  5-25-86,  Sohio  Petroleum  Company  assigned  certain  acreage  to  MoatMcher  Energy  Compeny.  AH  remaining  wefls  covered  by  Rate  Schedule  Nos. 
1 1 5  and  57  have  tteen  pkigged  and  atwndonedor  the  land  leaaea  have  expired. 

^  Effective  5-1-87.  Sun  sokl  the  lest  remainina  property  to  SandoNar  Oil  A  Gas,  Inc. 


>o  The  lease  covering  Grand  Isle  BkMk  45  (OcSG-1582)  a^>ired  on  4-30-86. 
>  ■  Effective  9-1-87,  Multistate  Oil  Properties.  N.V.,  assigr 


assigned  certain  acreage  to  VITA  Oil  Compeny. 
"Effective   12-1-88.  Tenneco  asagined  acreage  to   Bell  A   Kinley  Company  and  the  Weaver   1-28  waM  was  plugged  and  at>andoned  on   1-18-85. 
■*  Reserves  are  depleted,  production  from  Vermilion  Block  228,  OCS-G-2078,  has  ceased  arKf  the  lease  has  termmaled. 
■*  Production  from  the  only  well  under  this  contract,  dated  2-22-67,  the  Neike  Scott  #1  well,  became  depleted  and  on  5-7-87.  the  weN  was  plugged. 

FiSng  Code;  A— Inlfial  Service;   B— Abandonment.  C— Amerfdment  to  add  acreage;  D— Amendment  to  delete  aCTeage;  E— Total  Succession;.  F— Partial 
Suoceesion. 


[FR  Doc.  88-15470  Filed  7-8-88:  8:45  am] 

BILLING  CODE  l/U-OI-a 


(Oockat  No.  CS73-229-000,  at  aL] 

DwftQht  S.  RsniMiyt  Rsnco,  Inc,  Mid 
Ramsay  Corp,  et  aL;  AppUcationa  for 
Small  Producer  Certificates  ■ 

July  6, 1988. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 


■  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matter*  covered  herein. 


application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  9  157.40  of  the 
Conunission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  conunerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  July  19, 
1988,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 


DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Conunission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protesU  filed  wiUi 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  ludess  otherwise  advised,  it  will  be 


unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 

Acting  Secretary. 


Docket  No. 

Date  filed 

Applicant 

CS73-229-000 

'6-20-88 

OwightS. 
Ramsay. 
Ramco.  Inc.. 
and  Ramsay 
Corporation 
(Dwight  S 
Ramsay)  P.O. 
Box  52027. 
Ufayette,  LA 
70505. 

CS77-450  

> 6-9-88 

Robertson-Finley 

Operating 

Company 

(Finley 

Company),  P.O. 

Box  2249, 

Houston,  TX 

77252-2249 

CS79-546     

♦6-20-88 

Lanexco,  Inc. 

(Alpha  Twenty- 

One  Production 

Company),  P.O. 

Box  2730, 

Midland,  TX 

79702. 

CS83-102-008 

»  6-17-88 

Graham  Energy, 
Ltd.,  et  al.,  P.O. 
Box  3134. 
Covington,  LA 
70434-3134. 

CS88-69-000 

•5-26-88 

Patricia  Love 
Stephens,  c/o 
Roberts  A 
Hammack,  Inc., 
5646  Milton 
Street.  Suite 
333.  Dallas,  TX 
75206-3907 

CS88-71-000 

6-10-88 

Northampton/ 
DASA  Joint 
Venture,  4301 
Westside  Drive. 
Suite  2000, 
Dallas,  TX 
75209 

CS88-72-000 

6-13-88 

Sierra  Pacifk: 
Corporation, 
P.O.  Box 
162585,  Austin, 
TX  78716. 

CS88-74-000 

6-16-88 

Bledsoe  Petro 
Corp.  and 
Bledsoe  Energy 
Corp..  3908 
North  Peniel, 
Bethany,  OK 
73008. 

No  CS83-1 02-007  be  amended  to  cover  the  follow- 
ing entities  as  certificate  co-hoWors;  Graham  He- 
sources,  Inc.  Graham  floyalty.  Ltd.  Energy  Institu- 
tional Investors  1980  Ltd.  Prudential-Bache  Energy 
Income  Productton  Partnership  VIP-23.  Pnjdentitrf- 
Bache  Energy  Income  Production  PartnersNp  VIP- 
24.  Prudenfial-Bache  Energy  Income  Productwn 
Partnership  VIP-25.  Prudential-Bache  Energy  Inoorne 
Productkxi  Partnership  IIIP-15.  Pnjdential-Bache 
Energy  Income  Production  Partnership  IVP-16.  Pm- 
dential-Bache  Energy  Income  ProductK)n  Partnership 
IVP-17.  Prudemial-Bache  Energy  Income  ProductK)n 
Partnership  VP-18.  Prudential-Bache  Energy  Income 
Production  P«tnership  VP-19.  Prudential-Bartte 
Energy  Income  Production  Partnership  VP-20.  Rru- 
dentSl-Bache  Energy  Income  Production  Partf>ership 
VP-21.  Prudential-Bache  Energy  Income  Productkxt 
Partnership  VP-22.  Prudential-Bache  Energy  Produc- 
tion. Inc. 
«  Additional  material  received  June  2,  1968. 

[FR  Doc.  88-15467  Filed  7-8-^;  8:45  amj 

BILUNG  CODE  6717-01-4M 


•  Application  received  June  1,  1988.  Filing  date  is 
date  of  receipt  of  filing  fee. 

»  By  letter  dated  May  19,  1968,  Applicant  requests 
that  the  small  producer  certificate  in  Docket  NO. 
CS73-229  be  amended  to  mckjde  Ran>co.  Inc..  and 
Ramsay  Corporation. 

» Finley  Company  has  changed  its  name  to  Rob- 
ertson-Finley Operating  Company  pursuant  to 
amendment  to  its  Articles  of  IncorporatKW  dated 
December  31.  1966.  ^.     . 

♦  By  letter  dated  June  14.  1988.  Applicant  advised 
that  Dursuant  to  amerxJments  to  its  Articles  of  Incor- 
p^ton  adopted  January  15.  1988.  Alpha  Twenty- 
One  Productwn  Company  has  changed  its  name  to 

"^^y^tettw  dated  June  16.   1988,  Applicant  re- 
Questt  that  the  small  producer  certifwate  m  Docket 


(Docket  No.  CI87-394-001,  et  aL] 

ARCO  Oil  and  Gas  Co.  et  al.; 
Applications  for  Blanket  Certificates 
With  Pregranted  Abandonment  or  for 
Extension  of  Blanket  Certificates  Witft 
Pregranted  Abandonment  * 

July  6, 1988, 

Take  notice  that  each  Applicant  listed 
herein  has  filed  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  a  blanket  certificate  with 
pregranted  abandonment  authorization 
or  for  extension  of  a  blanket  certificate 
with  pregranted  abandonment 
authorization  for  the  term  listed  herein, 
all  as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  20, 
1988,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 

'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 

Lois  D.  CashelL 

Acting  Secretary. 


Requested 

Docket  No. 
and  date  filed 

Applicant 

term  ol 

auttrariza- 

twn 

CI87-394-O01; 

ARCO  Oil  and  Gas 

6/20/68  '  • 

Company.  Division 
of  Atlantic 
RictTfieW  Company, 
P.O.  Box  2819, 
Dallas,  Texas 
75221-2819. 

C187-475-001: 

Texaco  Inc  and 

Do. 

6/20/88  '  ' 

Texaco  Producing 
Inc..  P.O.  Box 
52332,  Houston. 
Texas  77052. 

0188-496-000: 

O&R  Energy 

Do 

6/17/88  ♦ 

Development  IrK., 
28  West  Grand 
Avenue.  Montvale, 
New  Jersey  07645. 

CI88-51 1-000: 

Mock  Resources, 

Do. 

6/29/88  ♦ 

Inc..  4  Executive 
Circle.  Suite  200. 
Irvine.  California 
92714 

'  Application  for  extension  of  a  blanket  certificate 
with  pregranted  abandonment  authorizatwn  for  un- 
commited  gas. 

'  Applicant  also  requests  authorization  to  include 
interests  of  other  co-owners  wtiich  have  interests  in 
tt>e  same  wells  to  the  extent  co-owners  have  similar 
undedicated  interests  and  agree  to  the  sale. 

'  /Applicant  also  requests  annual  reportirtg  require- 
ments in  place  of  quarterly  reporting  requirements 
and  that  the  Commission  consider  wavier  of  the 
reporting  requirements. 

♦AppJTication  by  a  natural  gas  marketer  lor  a 
blanket  certificate  with  pregranted  abandonment  au- 
thorizatkxi. 


(FR  Doc.  88-15468  Filed  7-8-^;  8:45  amJ 

BUXmC  COOE  S717-01-K 


[Docket  Nos.  CP87-451-000,  et  al.] 

Northeast  U.S.  Pipeline  Projects; 
Settlement  Discussions 

Julys,  1988. 

On  June  3  and  June  30, 1988,  the 
parties  met  to  discuss  settlement  and 
consider  joint  venture  proposals  to 
provide  new  gas  service  to  the 
Northeast  United  States.  At  the  end  of 
these  discussions,  there  was  consensus 
that  further  Settlement  Discussions 
should  be  scheduled.  Accordingly,  there 
will  be  an  additional  opportunity  to 
discuss  settlement  t)n  July  14. 1988,  at 
10:00  a.m.,  in  a  room  to  be  announced  at 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  DC  204Z6. 

Parties  are  again  encouraged  to 
develop  proposals  that  simplify  and 
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consolidate  various  pro)ecU  and 
eliminate  any  unnecessary  or 
duplicative  projects.  In  order  to  ensure 
that  the  discussions  are  productive, 
parties  are  requested  to  submit  a  copy  of 
any  settlement  proposal  that  will  be 
addressed  to  other  project  sponsors  and 
interested  parties  and  the  designated 
staff  contact  by  July  7.  This  will  enable 
parties  to  review  settlement  proposals 
prior  to  the  discussions  and  will  result  in 
meaningful  comment  and  possibly  in 
counterproposals.  Parties  may  also 
submit  coBunents  on  previously 
submitted  settlement  proposals. 

FOR  FUIITHEII INHMMMTKMI  CONTACT: 

Lee  A.  Alexander,  Office  of  the  General 
Counsel,  GC-11.3,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  (202)  3S7-917B. 
Low  O.  Caafaell. 
Acting  Secretary. 
(FR  Doc.  88-15480  Filed  7-«-88:  B:45  ami 

BILUNG  coos  nn^l-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AAA-fin.-3411-9] 

Mssltr  List  of  DsowtmI,  Sucpcndoo  or 
Voluntarfly  Exdudod  Parsons 


r.  Environmental  Protection 
Agency. 

action:  EPA  Master  List  of  Derbarred. 
Suspended,  or  Voluntarily  Excluded 
Persons. 

SUMMARV:  40  CFR  32,400  requires  the 
Director,  Grants  Administration 
Division,  to  publish  in  the  Federal 
Register  each  calendar  quarter  the 
names  of,  and  other  information 
concerning,  those  parties  debarred, 
suspended,  or  voluntarily  excluded  from 
participation  in  EPA  assisted  programs 
by  EPA  action  under  Part  32.  Assistance 
(grant  and  cooperative  agreement) 
recipients  and  contractors  under  EPA 
assistance  awards  may  not  initiate  new 
business  with  these  firms  or  individuals 


on  any  EPA  funded  activity  daring  the 
period  of  suspension,  debarment  or 
voluntary  exclusion. 

This  short  list  contains  the  names  of 
those  persons  who  have  been  listed  as  a 
result  of  EPA  actions  only.  It  is  provided 
for  general  informational  purposes  only 
and  is  not  to  be  relied  on  in  determining 
a  person's  current  eligibility  status.  A 
comprehensive  list,  updated  weekly,  is 
avaUabie  in  each  Regional  Office. 
Inquiries  concerning  the  status  of  any 
individual,  organization,  or  firm  should 
be  directed  to  BPA's  Regional  i)r 
Headquarters  office  for  grants 
administration  that  normally  serves  you. 
DATE:  This  short  list  is  current  as  of  June 
24,1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Dawkins,  of  the  EPA  Compliance 
Branch.  Grants  Administration  Division, 
at  (202)  475-8025. 

Dated:  |une  29, 198a 
Harvey  G.  Rppea.  |r.. 
Director,  Croats  Administration  Division 
(PM-216J. 


EPA  Master  List  of  Debarred,  Suspended  and  Voluntarily  Excluded  Persons 


Nam«  and  Jurisdiction 


File  No. 


Sla- 


From 


To 


Grounds 


AIMkH  AMtaii.  bK.  (Aflagany.  NY).._.„ 
AES  EngiNMra.  Inc  (MMow  Springs.  IL). 
,  Lwry  L  (ClwlMlan.  SC).. 


Anwricsn  Recovwy  Co.,  Inc.  (Glen  Bumie.  MD) ... 

AppHed  Sdanoe  Dislilbmuit  (Pensacoia.  FL) 

AvaaM.  Emaal  Jr.  (Foit  Myars,  FL)..- _ 

Anil  Tniddng  Ca,  Inc.  (Roatyn.  NY) „... 

Bamum,  James  Ctiartes  (Utica,  Ml) — 

Batzar  Constructnn  Co..  Inc.  (St  Cloud,  MN) . 

Batzer.  Bntce  (St.  Ooud.  MN) „ 

Batzer.  RolMrt  (SI.  Cloud.  MN) 

Baals,  Gordon  (Salt  Lake  City.  UT) „ 

Beckham.  Charles  (Detroit,  Ml) 

BECO.  Inc.  (High  Point  NC) 

Ben.  Bobby  (Sulphur.  LA) 

Bell.  Edwin  (Sulphur.  LA) . 


Benjamin  F.  Shaw  (Company,  Inc.  (Montgomery,  AL) . 
Bortajgno,  Frank  (BronH.  NY).. 

Bortugno.  Ralph  (Brom.  MY) 

Bowers,  Oarralyn  (Detroit  Ml) 

Bridges,  William  D..  Jr.  (Wilmington,  NC) 

Bryan,  Charies  B.  (Tempe.  AZ) 

Cannady.  NMhwiat  EMb  (AshavDa,  NC) 

Careccia.  VincanI  (Farmirigdale,  NY)... 

Cari  I.  Schaelter  Electric  Co.  (St.  Louis.  MO) . 

Carson.  Chartaa  (Groas  Point  Woods,  Ml) 

Carson.  E.  Eugsna  (StalBsyllla.  NC).. 
ChaMartaa,  Samar  CWMom  Springa,  IL) . 
City  Chamicais  Convany.  Im.  (Oriando.  FL) . 


City  EnvtroTHnanW  Services,  ln&  (Oitando,  FL). 

City  Fuel  OR  Company  (Onwido,  FL) _. 

cay  Indualrtae,  btc  (OMancto.  FL). 


)  Incorporated  (Lincoln,  NE) .. 

Comwonwaallh  Eiedric  Company,  Inc.  (Lincola  NE) 

Crottch.  Peter  V,  (Mobile.  AL) -„ 

Crossgrove,  Richard  (Pervacola,  FL) 

Cryer.  John  P.  (Baton  Rouge.  LA) — 

Cusena,  Sam  (Ypailanll,  Ml)  ..„ 

DeLuca.  Nk*  (Stalart  Wand,  NY) „ „.... 

OiKbeito,  Joseph  L  (Fairiess  Hills.  PA) 

OiMKeK,  Thomaa  (Brooklyn.  NY) „ 

Donutfwki.  Gary  Henry  (Ulica,  MO „. „.._ 

Oriscoll,  John  William  (Dundale,  MD).. 
Duisan.  Dairell  A.  (San  Oiego.  CA).. 


86-0072-02 
86-0001-00 
85-0083-03 

86-0011-00 
87-0013-00 
83-0066-06 
8S-O00e-02 
86-0010-01 
86-0052-00 
8&-0052-01 
85-0052-02 
88-0024-03 
84-0030-02 
85-0017-01 
85-0071-01 
85-0071-02 
87-0025-00 
86-0082-30 
86-0062-29 
84-0030-01 
85-0066-01 
87-0010-03 
86-0047-01 
86-0082-26 
88-0009-00 
85-0066-00 
85-0004-01 
83-0066-00 
86-0036-02 
86-0036-03 
86-0036-05 
86-0038-01 
86-0100-01 
86-0100-00 
87-0017-02 
87-0013-01 
85-0062-03 
85-0024-02 
86-0082-25 
88-107-01 
87-0052-00 
86-0010-02 
86-0011-02 
86-0105-01 


D 

S 

s 

D 

0 

D 

D 

0 

D 

D 

D 

VE 

D 

VE 

0 

D 

0 

0 

D 

D 

D 

D 

0 

0 

0 

0 

D 

S 

D 

0 

D 

O 

S 

S 

0 

0 

s 

D 
D 
D 
D 
D 
D 
D 


07-29-87 
12-15-87 
07-29-85 
06-20-86 
02-05-87 
12-02-83 
09-11-86 
12-10-85 
03-07-86 
03-07-85 
03-07-86 
06-05-88 
02-24-86 
12-10-85 
03-06-86 
03-06-86 
06-23-88 
11-09-87 
11-13-87 
02-24-86 
04-09-66 
07-28-87 
03-18-86 
11-09-87 
05-14-88 
03-18-66 

oi-oe-ae 

12-15-87 
10-02-86 
10-02-86 
10-02-86 
10-02-86 
11-12-86 
09-09-86 
06-18-87 
02-05-87 
07-29-85 
02-24-86 
11-09-87 
12-12-87 
05-25-88 
12-10-85 
10-15-86 
10-16-87 


07-28-90 
Open 
Open 
08-19-89 
04-02-90 
10-29-88 
09-10-69 
12-09-88 
06-05-90 
06-05-90 
06-05-90 
06-04-89 
07-30-89 
12-09-88 
03-05-89 
03-05-89 
06-22-91 
11-08-90 
11-12-90 
05-11-89 
04-08-89 
07-27-90 
07-15-89 
11-08-90 
05-13-91 
04-25-89 
01-05-89 
Open 
11-23-89 
11-23-89 
11-23-89 
11-23-89 
Open 
Open 
06-17-90 
04-02-90 
Open 
04-02-89 
11-06-90 
07-15-88 
05-24-81 
12-09-88 
10-14-89 
10-15-90 


g  32.200(a)(3). 
i  32.300(b). 
§  32.300(b). 
i  32.2OO(f)(0 
§  32  200(a)(i). 
5  32.200(b) 
§  32.200(a)(b). 
}  32  200(a). 
S  32.200(a). 
9  32.200(a). 
S  32  200(a). 
5  32.200 
§  32.200(a)(b). 
5  32.200(a)(3). 
S  32.200(a)(b). 
S  32.200(a)(b). 
§  32.200(a)(1). 
S  32  200(a). 
S  32.200(a). 
S  32.200(a)(b). 
§  32  200(a). 
§  32.200(a)(c)(i). 
§  32.200(a)(i). 
§  32  200(a). 
S  32.200(a). 
§  32  200(b), 
§32  200(a). 
§  32.300(b). 
§  32.200(a)(1). 
i32.200(aM1). 
f  32.200(a)(1). 
{  32.200(aM1). 
S  32.200(a)(1). 
S  32.300(b). 
S  32.200(a)(i). 
i  32.200(a)(1). 
§  32.300(b). 
|32.200(a)(b). 
1 32.200(a). 
932.200(a)(1). 
9  32.200(a). 
9  32.200(a). 
9  32  200(f)(i). 
9  32.200(a)(i). 
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EPA  Master  List  of  Debarred,  Suspended  and  Voluntarily  Excluocd  f*ERSONS— Continued 


Name  and  JurisdKlion 


File  No. 


Sta- 


From 


To 


Grounds 


Ml). 


Oykes,  LMnw  D.  (Nadariand.  TX).„ 

Enmanoo  (Uica.  Ml) _. 

EnvironmanM  ManagaiwnnI  Corporation  (UtKa, 
EnvlronmanM  Taohnotogr  of  America  mc.  (Wllbcaham,  MA).- 

Federai  ChaNCfeoa,  Inc.  (Brooklyn.  NY) 

FieUa.  Laioy  (f^snaacala.  H.) 

Fox,  VMKam  H  (SiM  Lake  Oly.  UT) 

Ftoyd  O.  Sluckay  «  Aaaooiala  (WinfiaM.  KS)... 

Foley.  Banoon  T.  (WaSMngloa  DC) 

Franklin  VWring  Ca  (Youngalowa  OH)  _...- 

FSA  Bvnearing  ConnSUnli  (Mlinaliekl,  KS).. 

FuBva  Rabart(PMads|pMB,  PA). — 

Fulia.  Joaaph  K.  Jr.  (Al>any.  NY) 

Fuita.  Joaaph  H,  Sr  (A«>any.  NY) 

G.  B.  iKteMes  (Allanla.  GA) 

Gamalraracs  Corp.  (Alanla.  GA) 

Gates  and  Fok.  Ltd.  (Tampa,  AZ) 

Gaa>.  Midiaal  (BrooUyn.  NY) 

Gelb.  Thomaa  (Brooidyn,  NY) . 


Geuihar.  HertMrt  O.  (RMaiMpMa.  PA) — 

Goodtoa.  Gaoi«a  M.  (Jacfcaonvee.  FU  _ 

Grant.  Alan  Btana  (AHanto.  GA) 

Gravaa.  Gao«ga  IMRam  (Wmington.  NC) 

Gredig  Induakias  Inc.  (AManla.  GA) 

Grear.  Aiftur  (IMSand.  FL)... _. 

GriMa,  Warn  R.  (Big  Springs.  TX) — 

Hanaan,  Leonard  A.  (St  Pater,  MN) 

HertMl  EtaGSic  Co.  (Ctoveiand.  OH) 

Hi-Way  Surteoing.  Inc.  (Mwshal,  MN) .._ 

HoohraNar.  Haibart  (Roalyn,  NY) 

Hodgae  BacMc  Company  (Wilmington,  NC) 

Howard  P.  FWay.  Company  (Washington.  IX) .. 

Hugo  Sohute.  Inc.  (LafcadaM.  MN) - 

Hummal  Cnginaering  Corporation  (Philadelphia. 

Ingbar.  Man(&  FaMaburg,  NY).... - 

J.  A.  taPona,  Inc.  (Artngtan,  VA) - 

James  BacMc  Co.,  Inc.  (Huntington.  WV) 

Jertow.  Joim  K  (LafcefiaM,  MN) 

Jerpbak,  Oanial  R.  (Oaiatonna.  MN) - 

Jethanl.  NandM  (WKaton  Park.  NY) 

J.  N.  Futia  Co..  lac.  (Albany,  NY) 

Johnaon.  C.  Theodore  (Indianapolis,  IN) 

Jordan,  William  F.  (Tempe.  AZ) 

Kolb,  Hans  (Houston,  TX) 

Komatz  Conalniction  Co.,  mc  (St.  Pstor,  MN) .. 

Komatz.  TlMmaa  P.  (St  Peter,  MN) 

Knjse,  Ltoyd  C.  (LakefiekJ,  MN) , 

Kruse,  William  B.  (Tempe,  AZ) 

L&J  Waste  Service,  Inc  (Nialeah.  FL) . 


PA). 


Law,  Davkl  P.  (GreenweH  Springs,  LA) 

Law,  Utaraaa  McSeSi  (GreenweS  Springs,  LA).. 

Lench.  Frank  P.  (Laiayalto,  O) 

Lizza  Industries.  Inc.  (floslyn,  NY) 

Lofgren,  Sven  (Lincoln,  NE) . 


Martian  Electric  Company  (Cleveland.  OH).. 

Martien.  Harry  L..  Jr.  (Ctewaland,  OH) 

Mastriano.  JuliuB  (New  York.  NY) _. 

McDowell  Oxitractors,  Inc.  (Nashville,  TN).. 

Meyer-Rohlln,  Inc.  (Buffalo,  MN) 

Meyer.  Thore  P.  (BuHato.  MN) _ 

MkJhampton  Asphalt  (Hoalyn.  NY) 

Millspaugh.  Michael  J.  (Mobile,  AL) 

Modem  Electric  Co.  (Stalesville.  NC) 

Moore,  Gray  E.  (Jr.)  (Greenwood.  SC) 

Moorse.  Lawrence  (Marshall,  MN) 

Morales,  Rene  (Bronx,  NY) 

Newt  Solomon.  Inc  (Nashville.  TN) 

OMara.  Lawrence  (ChicksvUle,  HY) 

Owens,  Jerry  B.  (SoothfieW,  Ml) 

ParkNII-GoodkM  Co.,  Inc.  (JacksonviNa, 

Payne.  James  (Enid,  OK) - - 

Philadelphia  NorthaiBst  Constructors  and  Builders,  Inc.  (Philadelphia.  PA). 

Piccinonna.  Ji*o  (Hollywood,  FL) 

PInney.  J.A  Bnjce  (Bala  Oynwyd,  PA)_ _ 

Pipeline  Rerjovatioo  Servne,  Inc.  flacoma,  WA) 

Pimos,  Wayne  (Woodbndge,  NY) 

Polymer  Chemkals,  Inc.  (Atlanta,  GA) 

Polymer  Group.  Ltd.  (Atlanta.  GA) 

Polymer  Industries.  Inc.  (Atlanta.  GA) 


FL).. 


85-0071-03 

86-0010-00 

86-0010-00 

86-0071-00 

87-0040-00 

87-0013-02 

88-0024-01 

84-0028-00 

86-0004-03 

85-0044-00 

84-0028-00 

86-0022-01 

86-0018-01 

88-0018-02 

87-0062-05 

87-0082-06 

87-0010-00 

87-0040-01 

87-0040-02 

86-0004-04 

86-0099-01 

87-0062-05 

85-0068-02 

67-0062-04 

86-0038-00 

86-0002-01 

85-0019-02 

87-0061-00 

85-0063-00 

85-0006-01 

85-0070-00 

86-0004-00 

85-0047-00 

86-0000-02 

86-009fr41 

86-0037-00 

87-0046-00 

85-0047-02 

86-0024-01 

86-0082-27 

88-0018-00 

84-0023-04 

87-0010-02 

88-0004-00 

85-0019-00 

85-0019-01 

85-0047-01 

87-0010-01 

85-0079-02 

85-0064-00 

85-0064-01 

86-0004-01 

85-0008-00 

87-0014-01 

88-0013-00 

88-0013-01 

87-0056-90 

84-0014-00 

86-0081-00 

86-0081-01 

85-0008-03 

86-0107-02 

85-0004-00 

86-0106-00 

85-0053-01 

86-0082-32 

85-0058-00 

86-0082-24 

85-O06S-00 

86-0099-00 

88-0005-01 

86-0022-00 

85-0079-01 

84-0023-06 

86-0078-00 

86-0096-03 

87-0082-00 

87-0082-03 

87-0082-02 


D 

D 

D 

D 

S 

O 

VE 

D 

D 

D 

D 

D 

D 

VE 

D 

D 

VE 

S 

S 

O 

O 

D 

O 

O 

O 

O 

D 

O 

O 

O 

O 

O 

O 

O 

0 

D 

O 

O 

0 

D 

D 

O 

D 

VE 

D 

0 

D 

VE 

D 

S 

S 

0 

D 

VE 

D 

D 

D 

VE 

VE 

VE 

D 

D 

D 

D 

D 

D 

D 

D 

D 

VE 

0 

0 

0 

D 

0 

D 

D 

0 

D 


03-06-86 
12-10-65 
12-10-85 
02-05-87 
07-02-87 
02-05-87 
06-05-88 
06-26-85 
03-07-86 
09-04-85 
06-26-85 
06-23-88 
03-11-88 
06-07-88 
11-02-87 
11-02-87 
07-28-87 
07-02-87 
07-02-87 
03-07-86 
06-05-87 
11-02-87 
03-06-86 
11-02-87 
10-02-86 
10-06-86 
09-26-85 
02-24-88 
12-17-85 
09-11-86 
04-04-86 
03-07-86 
05-01-86 
03-31-88 
04-24-87 
06-29-86 
12-12-87 
05-01-88 
00-25-86 
11-00-87 
03-11-88 
03-04-86 
07-28-87 
05-27-88 
09-26-85 
09-26-85 
05-01-86 
07-28-87 
12-19-86 
07-29-85 
07-29-85 
03-07-86 
00-11-86 
11-12-86 
05-09-88 
05-10-88 
05-20-88 
12-23-85 
04-01-87 
04-01-87 
09-11-86 
06-18-87 
01-06-86 
06-19-86 
12-17-85 
11-09-87 
10-10-85 
11-00-87 
02-24-86 
04-16-87 
12-02-87 
06-23-88 
05-11-87 
01-15-86 
07-02-86 
04-24-87 
11-02-87 
11-02-87 
11-02-87 


03-05-80 
12-00-86 
12-00-88 
02-04-90 

Open 
04-02-80 
06-04-88 
00-25-86 
03-06-88 
08-03-88 
08-2S-88 
06-«2-8B 
06-05-80 
06-06-88 

Open 

oi>en 
12-01-68 

Open 

Open 
03-06-88 
02-04-89 

Open 
03-04-88 

Open 
11-2348 
10-05-86 
08-25-86 
02-23-01 
12-16-88 

o»-io-ao 

04-03-88 
0346-88 
04-30-80 
03-30-01 
02-23-00 
06-28-89 
12-11-80 
04-30-88 
09-24-89 
11-0040 
06-07-91 
03-03-88 
07-27-80 
06-26-88 
09-25-88 
09-25-88 
04-30-89 
10-31-88 
12-18-89 
Open 
Open 
03-06-89 
09-10-89 
11-12-88 
05-06-91 
05-09-91 
05-19-91 
12-22-88 
10-01-89 
10-01-89 
09-10-89 
06-17-90 
01-05-89 
06-18-89 
12-16-88 
11-06-90 
10-09-88 
11-06-90 
03-26-89 
10-15-88 
10-14-88 
06-22-91 
05-10-90 
03-03-89 
08-07-89 
04-23-90 
Open 
Open 
Ofsen 


f  32.200(a). 

132.200(a). 

f32.200(a). 

§32J00(b). 

932200(a). 

932200. 

f  32.200(a). 

f32200(i«. 

f32200(aK^ 

f32200(^ 

f  32200(a)(1). 

f32200(b). 

932200 

932200. 

932200. 

932.200(a)«O«. 

932.300(b). 

932J00(b). 

932200(14. 

932200(aM3)(9. 

932200. 

932200(a). 

932200. 

932200. 

932200(a). 

932200(a)(3). 

932200(a). 

932200(a}(3). 

9  32200(a)(b). 

932200(a). 

932200(14. 

932200(at, 

932200(a). 

932.200(a». 

932.200(aM3). 

932200(aK3). 

932200(4. 

9322001^ 

932200(a). 

932200. 

932200(a)(f). 

932200(a)(c)(i). 

§  32200(0(1). 

932.200(aK3). 

932200(aM3). 

9  32.200(a). 

932.200 

9  32.200(a)(i). 

932.300(11). 

932J00(b). 

9  32.200(a). 

932200(a)(b). 

9  32200(0. 

9  32.200(a). 

9  32200(a). 

9  32.200(a) 

932.200(a) 

932.2OO(a)(0 

9  32.200(a)(1). 

9  32.200(a)(b). 

9  32.200(a). 

932.200(a) 

932.200. 

§  32200(a)(3). 

§  32.200(a). 

§  32  200(e)(i). 

§  32200(a). 

§  32.200(b). 

932.200(a). 

932.200. 

§  32.200(a)(1). 

932.200(a). 

9  32  200(aKf) 

§  32.200(c)(i). 

§  32.200(a). 

9  32.200. 

932200. 

9  32.200. 


26114 
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EPA  Master  List  of  Debarred,  Suspended  and  Voluntarily  Excluded  Persons— Continued 


Name  and  Jurtsdiction 


Profrta.  Gerald  D.  (Monlgomery,  AL) 

Resource  Conservation  &  Recovery  ol  Ainertca,  Inc.  (Ortartdo.  FL) . 

Riccardelli,  Eugene  (Brooklyn,  NY) 

Rw  Grande  Constnjctioo  Company  (BunWa,  LA)... 

Rogers,  Joseph  J.  (Pittsorgh,  PA) 

Rol-Away  Systems.  Inc.  (Hollywood,  FL) — 

Rupp  Construction  Company,  Inc.  (Slayton,  MN) 

Rupp,  Douglas  (Slayton,  MN) m™ 

Sarandos,  Constantino  (Gus)  (Tacomt,  WA) .. . 

Sarandos,  Dokxes  K.  (Tacoma,  WA) - 

Sarandos,  George  (Tacoma,  WA) 

Saunders.  George  F.  (High  Powrt,  NC) 

Sauseda.  Roy  (Bunkio,  LA) 

Schtllizzi,  Jack  (Bronx,  NY) 

Schorr,  Paul  C  (III)  (Lincoln.  NE) 

Service  ScaffoW,  Inc  (S  Fallsburg,  NY)... 

ShekJon,  Cynthia  A.  (Atlanta,  GA) _ 

Short,  Robert  W  (Montgorrwy,  AL) 

Smith,  Norman  F.  (Wiltxaham,  FL) »— 

Smith,  Paul  F.  (Lakefield,  MN) 

Solomon,  Newt  (Naahville,  IN) 

Stuckey,  Floyd  D.  (WinfieW,  KS) _„ 

Tow  Brothers  Const.,  Company  (Faimwot,  MN) 

Tow,  James  (Fairmont,  MN) — 

Toy,  Daniel  Lee  (Utk:a,  Ml) - 

Tubre  Enterpnses  (Bunkie,  LA) 

Tuljre  Enterprises,  Inc.  (Bunkie,  LA) _ _.._—. 

Tubre,  Chartes  (Baton  Rouge,  LA) . 

Tubre,  Thomas  (Bunkie.  LA) 

Universal  Engineenng  &  Supply.  Inc.  (Sulphur,  LA) . 


Universal  Engineenng  (Sulphur.  LA) 

Universal  Engineenng  Service.  Inc.  (Willow  Springe, 

Universal  Wheels,  Inc.  (Sulphur,  LA) 

Valentini,  Joseph  (Ypsilanti,  Ml) 

Watson  Electhcal  Construction  Co.  (WMMn,  NO) 

Williams,  G.  Marvin  (Asheville.  NO) 

Williams.  Leo  (SaH  Lake  Oty.  UT) — 

Wolverine  Disposal,  Inc.  (Ypsilanti,  Ml) 

X  Chem,  Inc.  (Atlanta.  GA) 

Young,  Frank  Paul  (Sr )  (Glen  Bumie,  MD) 


FIcNa 


•U. 


87-0025-01 
86-0038-04 
B7-004»-001 
85-0063-00 
86-0004-02 
85-0079-00 
85-0048-00 
85-0048-01 
86-0078-02 
86-0078-01 
86-0078-03 
85-0017-02 
85-0063-02 
86-0062-32 
87-0014-00 
86-0096-00 
87-0082-08 
87-0025-02 
86-0071-01 
85-0047-03 
85-0058-01 
84-0026-01 
85-0054-00 
85-0054-01 
86-0010-03 
85-0062-01 
85-0062-00 
85-0062-02 
85-0063-01 
85-0071-00 
85-0071-05 
88-0002-05 
85-0071-06 
85-0024-01 
86-0109-00 
86-0047-02 
88-0024-02 
85-0024-00 
87-0082-01 
86-0011-01- 
01 


Sta- 
tus' 


'  D  =  Debarred;  S  =  Suspended:  VE  =  Vohirttarily  Excluded. 


D 

D 

0 

0 

0 

D 

D 

D 

0 

0 

0 

VE 

D 

0 

S 

0 

D 

0 

0 

D 

D 

D 

D 

0 

0 

S 

S 

S 

s 

D 

D 

S 

D 

D 

0 

0 

VE 

D 

D 

D 


From 


06-23-88 
10-02-86 
05-25-88 
07-29-85 
03-07-86 
12-19-86 
07-17-86 
07-17-86 
07-02-86 
07-02-88 
07-02-86 
12-10-85 
07-29-85 
11-09-87 
11-12-86 
04-24-87 
11-02-87 
06-23-88 
02-05-87 
05-01-86 
10-07-65 
08-26-85 
01-22-86 
01-22-86 
12-10-85 
07-29-85 
07-29-85 
07-29-85 
07-29-85 
03-06-86 
03-06-86 
12-15-87 
03-06-86 
02-24-86 
12-19-86 
03-18-85 
06-05-88 
02-24-86 
11-02-87 
06-20-86 


To 


06-22-91 
11-23-89 
05-24-91 
10-13-89 
03-06-89 
12-18-89 
07-16-89 
07-16-89 
06-07-89 
06-07-89 
06-07-89 
12-09-88 
10-13-69 
11-08-90 
Open 
04-23-90 
Open 
06-22-91 
02-04-00 
04-30-89 
10-06-88 
06-26-88 
01-21-88 
01-21-89 
12-09-88 
Open 
Open 
Open 
Open 
03-05-89 
03-05-89 
Open 
03-05-89 
04-02-89 
12-18-89 
07-15-89 
06-04-89 
04-02-89 
Open 
08-19-89 


Grounds 


|32.200<aH1). 
i  32.200<a)(i). 
i  32.200(a). 
S  32.200<a)(i). 
i  32.200(a). 
}  32.200(a)<i) 
i  32.200(a). 
S  32.200(a). 
§  32.200(cMO. 
S  32.200(0(1). 
S  32.200(c)(i). 
9  32.200(aK3). 
1 32.200<a)(i). 
i  32.200(a). 
9  32.200(i). 
9  32.200(a). 
9  32.200. 
932.200(a)(1). 
9  32.200(a). 
9  32.200(a). 
9  32  200(e)(i). 
9  32.200(a). 
9  32.200(a). 
9  32.200(a). 
9  32.200(a). 
9  32.300(b). 
9  32.300(b). 
9  32.300(b). 
9  32.300(b). 
9  32.200(a)(b). 
9  32.200(a)(b). 
9  32.300(b). 
9  32.200(a)(b). 
9  32.200(a)(b). 
9  32.200(0. 
9  32.200(1). 
9  32.200. 
9  32.200(a)(b). 
9  32.200. 
9  32.200(0(1). 


(FR  Doc.  88-15462  Filed  7-8-88;  8:45  am) 

MLUNG  CODE  CStO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  Committee  on  Advanced 
Television  Service  Implementation 
Suticommittee 

July  5. 1988. 

A  meeting  of  the  Implementation 
Subcommittee  of  the  Advisory 
Committee  on  Advanced  Television 
Service  will  be  held  on:  July  20, 1988, 
1:00  p.m.,  Commission  Meeting  Room 
(Room  856),  1919  M  Street,  NW.. 
Washington,  DC. 

The  agenda  for  the  meeting  will 
consist  of: 

1.  Introduction 

2.  Approval  of  Minutes  of  Last  Meeting 

3.  Report  of  Working  Part  1,  Policy  and 
Regulation 


4.  Report  of  Working  Party  2,  Transition 
Scenarios 

5.  General  Discussion 

6.  Other  Business 

7.  Date  and  Location  of  Next  Steering 
Committee  Meeting 

8.  Adjournment 

All  interested  persons  are  invited  to 
attend.  Those  interested  also  may 
submit  written  statements  at  the 
meeting.  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
the  Implementation  Subcommittee 

Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Dr.  James  ].  Tietjen 
at  (609)  734-2237  or  David  R.  Siddall  at 
(202)  632-7792. 

Federal  Cr^mmunications  Conunission. 
H.  Walker  Featter  lU, 
Acting  Secretary. 

[FR  Doc.  88-15445  Filed  7-8-88;  8:45  am] 
SNJJNO  COOC  •711-01-« 


Technical  and  Allocations  Sul>groups 
of  Radio  Advisory  Committee;  Joint 
Meeting 

The  Technical  and  Allocations 
Subgroup  of  the  Advisory  Committee  on 
Radio  Broadcasting  will  hold  a  joint 
meeting  at  1:30  p.m.  on  Wednesday.  July 
20, 1988  at  the  Headquarters  of  the 
National  Association  of  Broadcasters. 
1771  N  Street.  NW..  Washington,  DC. 

The  agenda  will  be: 
—Report  on  the  Region  2  AM  Expanded 

Band  Conference  (RARC-88); 
—Use  of  the  expanded  AM  band  (1605- 

1705  kHz)  in  the  United  States; 
— Methods  for  improving  the  AM  radio 

broadcast  service: 
— FM  Translators:  and 
— Other  business. 

The  Subgroups'  meetings  are 
continuing  ones,  and  may  be  resumed 
after  each  session  at  times  and  places 
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decided  by  the  participants.  Meetings  of 
the  Radio  Advisory  Committee  and  its 
Subgroup*  are  open  to  the  public.  All 
interested  persons  are  invited  to 
participate. 

For  further  information,  please  call 
Wallace  Johnson,  Chairman  of  the 
Technical  Subgroup,  at  (703)  824-5660. 
or  Louis  Stephens,  Chairman  of  the 
Allocations  Subgroup,  at  (202)  254-3394. 
Federal  (^mmunicationa  Commissioa. 
H.  Walker  Feaatar  01. 
Acting  Secretary. 
[FR  Doc.  88-15444  Filed  7-6-86:  8:45  am] 

MUJNG  OOOC  «TU-ai-«l 


FEDERAL  MARITIME  COMMISSION 
gcwimnfisj  i  mu 

The  Federal  Maritime  Conunission 
hereby  gives  notice  of  the  filing  of  the 
following  agreeiiient(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Re^sler  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  Na:  224-200138. 
Title:  Port  of  Oakland  Terminal  Lease 
Agreement. 
Parties: 

City  of  Oakland 
Mitsui  O.S.K.  Lines,  Ltd. 
Yamashita-Shinnihon  Steamship  Co., 
Ltd. 

Synopsis:  The  agreement  is  a  license 
of  3.70/acre  parcel  of  land  together  with 
Port  Building  No.  C-516,  to  be  used  for 
establishing  and  maintaining  a  truck 
and  rail  terminal  for  distributing  goods 
to  and  from  trucks,  rail  cars  and 
containers  and  for  other  uses  related 
thereto. 

Agreement  No.:  224-01 108O-003. 

Title:  Wiiladelphia  Port  Corporation 
Terminal  Agreement. 

Parties: 

Philadelphia  Port  CorporaUon  (PPC) 

LT.O.  Corporation 


Synopsis:  The  agreement  provides  for 
a  fiirther  OO-day  extension  of  the  basic 
agreement  to  September  1, 1988. 

By  Order  of  the  Federal  Maritime 
Commisakm. 
Joseph  C  PoBung, 
Secretary. 

Dated:  July  6, 1968. 
IFR  Doc.  88-15477  Filed  7-8-88;  8:45  am] 
BILLING  CODE  ano-et-M 


Issuance  of  Certificate  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation; 
Society  Ejtpeditions  Cruises,  Inc. 

Notice  i*  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Pub.  L  89-777  (80  StaL  1357. 1358)  and 
Federal  Maritime  Commission  General 
Order  2a  as  amended  (46  CFR  Part  540): 
Society  Expeditions  Cruises.  Inc./ 
Discoverer  Reederei  GmbH,  c/o  Graham 
and  James.  1050 17di  Street  NW., 
Washington.  DC  20036. 

Date:  July  5. 1968. 
Joseph  C.  Polking. 
Secretary. 
[FR  Doc.  88-15440  Filed  7-6-6&  8:45  am] 

NIXING  CODE  C7]0-OI-« 


FEDERAL  RESERVE  SYSTEM 

Alta  Vista  Bancshares,  Inc.  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  NonbanUng  Acthdties 

Hie  organizations  listed  in  this  notice 
have  applied  under  S  225.23  (a)(2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (aK2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a)  to  acquire  or  conti-ol 
voting  securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 
listed  in  §  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

Each  applicant  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  vvrill  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonaby  be  expected  to 


produce  benefits  to  the  public  sudi  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  tiiat 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banldng  practices."  Any  request  for  • 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  July  27. 1988. 

A.  Federal  Reserve  Bank  of  CUcago 
(David  S.  Epsteia  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Alta  Vista  Bancshares,  Inc^  Alta 
Vista,  Iowa;  to  acquire  Alta  Vista 
Insurance  and  Services  Corporation. 
Alta  Vista,  Iowa,  and  thereby  engage  in 
general  insurance  activities  in  a  place 
where  the  bank  holding  company  or  a 
subsididary  of  the  bank  holding 
company  has  a  lending  office  and  that 
has  a  population  not  exceeding  5,000 
pursuant  to  S  225.25(b)(8)(iii)(A)  of  the 
Board's  Regulation  Y.  "These  activities 
will  be  conducted  in  Alta  Vista,  Iowa, 
and  the  surroimding  area. 

B.  Federal  Reserve  Bank  of 
MinneapoHs  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Lena  Spitzer  Limited  Partnership. 
Streeter,  North  Dakota;  to  acquire 
Streeter  Insurance  Agency,  Inc^ 
Streeter.  North  Dakota,  and  thereby 
engage  in  any  insurance  agency  activity 
in  a  place  where  the  bank  holding 
company  or  a  subsidiary  of  the  bank 
holding  company  has  a  lending  office 
and  that  has  a  population  not  exceeding 
5,000  pursuant  to  i  22S(b)(8)(iii)(A)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Streeter. 
North  Dakota. 

Board  of  CJovemors  of  the  Federal  Reserve 
System.  July  5. 1988. 
WilUam  W.  Wiles. 

Secretary  of  the  Board. 

(FR  Doc.  88-15423  Filed  7-8-88:  8:45  am] 

MIXING  CODE  S2tlM)1-H 
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Claire  DeN  Hoffman  Tniat;  Ctiange  In 
Bank  Control;  Acquisition  of  Sliares  of 
Banics  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  banic  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  26, 1988. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Claire  Dell  Hoffman  Trust:  to 
acquire  an  additional  7.82  percent  of  the 
voting  shares  of  NBA  Bancshares,  Inc., 
Salina,  Kansas,  and  thereby  indirectly 
acquire  The  National  Bank  of  America 
at  Salina,  Salina,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  |uly  5. 1988. 

WUiiam  W.  WUes. 

Secretary  of  the  Board. 

[FR  Doc.  88-15420  Filed  7-6-68:  8:45  am) 

BILUNO  CODE  C21<H>1-M 


Alan  S.  Fellheimer,  et  ai^  Change  in 
Bank  Control;  Acquisitions  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notiflcants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  26, 1988. 


A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Alan  S.  Fellheimer  and  Judith  E. 
Fellheimer  of  Sewickley  Heights, 
Pennsylvania;  Claire  W.  Gargalli  of 
Pittsburgh,  Pennsylvania;  Henry  Posner 
of  Pittsburgh,  Pennsylvania;  David  A. 
Gardner  of  New  York,  New  York:  James 
H.  McLaughlin  of  Pittsburgh, 
Pennsylvania;  Charles  G.  Cheleden  of 
Horsham,  Peimsylvania;  George  F. 
Eichleay  of  Pittsburgh,  Pennsylvania; 
David  J.  East  of  Pittsburgh, 
Pennsylvania;  S.  Raymond  Rackoff  of 
Pittsburgh,  Pennsylvania;  Judith  E. 
Yankovic  of  Robinson  Township, 
Pennsylvania;  Howard  W.  Hanna,  III,  of 
Pittsburgh,  Pennsylvania;  J.  Bruce 
Johnston  of  McMurray,  Pennsylvania; 
William  F.  Jones,  Jr.,  of  Wexford, 
Pennsylvania;  Patricia  A.  Muldoon  of 
Pittsburgh,  Pennsylvania;  Dennis  F. 
Kennedy  of  Sewickley,  Pennsylvania; 
Robert  C.  Payment  of  Butler, 
Pennsylvania;  Dennis  Pitocco  of 
Pittsburgh,  Pennsylvania;  Emerson  M. 
Wickwire  of  Sewickley,  Pennsylvania; 
and  Nicholas  J.  Zennario  of  Wexford, 
Pennsylvania;  to  acquire,  collectively, 
up  to  25  percent  of  the  voting  shares  of 
Equimark  Corporation,  Pittsburgh, 
Pennsylvania;  and  thereby  indirectly 
acquire  Equibank,  Pittsburgh, 
Pennsylvania;  Equibank  (Delaware), 
N.A.,  Wilmington,  Delaware;  Liberty 
Savings  Bank,  Dresher.  Pennsylvania; 
Heritage  National  Bank,  Pittsburgh, 
Pennsylvania. 

2.  Alan  S.  Fellheimer  and  Judith  E. 
Fellheimer  of  Sewickley  Heights, 
Pennsylvania;  to  acquire  up  to  16 
percent  of  the  voting  shares  of  Equimark 
Corporation,  Pittsburgh,  Pennsylvania, 
and  thereby  indirectly  acquire 
Equibank,  Pittsburgh,  Pennsylvania; 
Equibank  (Delaware),  N.A.,  Wilmington, 
Delaware;  Liberty  Savings  Bank, 
Dresher,  Pennsylvania;  Heritage 
National  Bank.  Pittsburgh,  Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

l./ohn  L  Olson,  and  Marilyn  J.  Olson, 
Sidney.  Montana;  to  acquire  28.28 
percent  of  the  voting  shares  of  1st 
Untied  Bancorporation,  Inc.,  Sidney, 
Montana,  and  thereby  indirectly  acquire 
First  United  Bank  of  Sidney,  Sideny, 
Montana. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoeing,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  FirstBank  Holding  Company 
Employee  Stock  Ownership  Plan, 
Lakewood,  Colorado;  to  acquire  an 
additional  3.4  percent  of  the  voting 


shares  of  FirstBank  Holding  Company  of 
Colorado,  Lakewood,  Colorado,  and 
thereby  indirectly  acquire  FirstBank  of 
West  Arvada,  N.A.,  Arvada,  Colorado, 
FirstBank  of  Aurora.  N.A..  Aurora. 
Colorado;  FirstBank  of  Avon.  Avon, 
Colorado;  FirstBank  of  Boulder.  N.A.. 
Boulder,  Colorado:  Breckenridge 
FirstBank,  N.A.,  Breckenridge,  Colorado: 
FirstBank  of  Castle  Rock,  N.A.,  Castle 
Rock.  Colorado;  FirstBanlc  of  Denver. 
N.A.,  Denver,  Colorado;  FirstBank  of 
Cherry  Creek,  N.A.,  Denver,  Colorado; 
FirstBank  of  Englewood,  N.A., 
Englewood,  Colorado;  FirstBank  of  Erie, 
Erie,  Colorado;  FirstBank  of  Tech 
Center,  N.A.,  Englewood,  Colorado; 
FirstBank  of  Colorado,  N.A.,  Littleton, 
Colorado;  FirstBank  of  Lakewood,  N.A., 
Lakewood,  Colorado;  FirstBank  of 
Westland,  N.A.,  Lakewood,  Colorado: 
FirstBank  of  Academy  Park,  Lakewood, 
Colorado:  FirstBank  of  Villa  Italia,  N.A., 
Lakewood,  Colorado:  FirstBank  of 
Littleton,  N.A.,  Littleton,  Colorado; 
FirstBank  of  Wadworth/Coal  Mine, 
N.A.,  Littleton,  Colorado;  FirstBank  of 
Arapahoe  County,  N.A.,  Littleton, 
Colorado;  FirstBank  of  North  Longmont, 
N.A.,  Longmont,  Colorado;  FirstBank  of 
South  Longmont.  N.A..  Longmont, 
Colorado;  FirstBank  of  Mintum, 
Mintum,  Colorado:  FirstBank  of 
Silverthome,  N.A.,  Silverthome, 
Colorado:  Vail  FirstBank  Industrial 
Bank,  Vail,  Colorado;  FirstBank  of  Vail, 
Vail,  Colorado;  FirstBank  at  88th/ 
Wadsworth,  N.A.,  Westminster, 
Colorado:  FirstBank  of  Wheat  Ridge, 
N.A.,  Wheat  Ridge,  Colorado:  and 
FirstBank  of  Republic  Plaza,  N.A., 
Denver,  Colorado. 

2.  FirstBank  Holding  Company  of 
Colorado;  Lakewood,  Colorado;  to 
acquire  100  percent  of  the  voting  shares 
of  FirstBank  of  Green  Mountain,  N.A., 
Lakewood,  Colorado,  and  FirstBank  at 
Arapahoe/HoUy,  N.A.,  located  in  an 
unincorporated  part  of  Arapahoe 
County,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  5, 1988. 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  88-15424  Filed  7-8-88: 8:45  am] 

BIUJNO  COOC  UtO-«1-M 


Jackson  County  Bancorp.  Inc.; 
Formationa  of;  Acquiaitions  by;  and 
Mergers  of  Bank  Hokf  ing  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
luider  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
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company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offlces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sufHce  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  29, 
1988. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Jackson  County  Bancorp,  Inc., 
Gainesboro,  Tennessee;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Jackson 
County  Bank,  Gainesboro,  Tennessee. 
Comments  on  this  application  must  be 
received  by  July  27, 1988. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  F»resident)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Edgewood  Bancshares,  Inc., 
Countryside,  Illinois;  to  merge  with 
Cosmopolitan  Financial  Services,  Inc., 
Countryside,  Illinois,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Lockport,  Lockport,  Illinois,  and  with 
Edgemark  Financial  Corporation, 
Countryside,  Illinois,  and  thereby 
indirectly  acquire  Edgemark  Barik- 
Lombard,  Lombard,  Illinois.  Comments 
on  this  application  must  be  received  by 
July  22, 1988. 

2.  Edgewood  Bancshares,  Inc., 
Countryside,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of 
Edgemark  Bank-Rosemont,  Rosemont, 
Illinois,  a  de  novo  bank.  Comments  on 
this  apphcation  must  be  received  by  July 
22, 1988. 

3.  Edgewood  Bancshares,  Inc., 
Countryside,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of 
Merchandise  National  Bank  of  Chicago, 
Chicago,  Illinois.  Comments  on  this 
application  must  be  received  by  July  22, 
1988. 

4.  Iroquois  Bancorp,  Inc.,  Oilman, 
Illinois:  to  acquire  10  percent  of  the 


voting  shares  of  Terrapin  Bancorp,  Inc., 
Elizabeth,  Illinois,  and  thereby  indirectly 
acquire  The  Elizabeth  State  Bank, 
Elizabeth,  Illinois. 

5.  Peotone  Bancorp,  Inc.,  Peotone, 
Illinois;  to  acquire  12  percent  of  the 
voting  shares  of  Terrapin  Bancorp,  Inc., 
Elizabeth,  Illinois,  and  thereby  indirectly 
acquire  The  Elizabeth  State  Bank, 
Elizabeth,  Illinois. 

6.  Terrapin  Bancorp,  Inc.,  Elizabeth, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  The  Elizabeth  State 
Bank,  Elizabeth,  Illinois. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  IV  Corporate  Woods  Acquisition, 
Inc.,  Wichita,  Kansas;  to  merge  with 
Fourth  Financial  Corporation,  Wichita, 
Kansas,  and  thereby  indirectly  acquire 
Corporate  Bankshares,  Inc.,  Overland 
Park,  Kansas,  and  Corporate  Woods 
State  Bank,  Overland  Park,  Kansas.  In 
connection  with  this  application,  IV 
Corporate  Woods  Acquisition,  Inc.  has 
applied  to  become  a  bank  holding 
company. 

2.  Steamboat  Springs  Holding 
Company,  Steamboat  Springs,  Colorado; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  National  Bank  of 
Steamboat  Springs,  Steamboat  Springs, 
Colorado. 

3.  The  Weld  State  Company,  Fort 
Lupton,  Colorado;  to  acquire  100  percent 
of  the  voting  shares  of  Central  Bank  of 
Craig,  N.A.,  Craig,  Colorado.  Comments 
on  this  application  must  be  received  by 
July  18, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  5. 1988. 
WUIiam  W.  WUes, 

Secretary  of  the  Board. 

[FR  Doc.  88-15425  Filed  7-6-88:  8:45  am) 

BiLUNG  CODE  621(MI1-M 


Michigan  National  Corp.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  lited  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 


noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banlcing  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  29, 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Michigan  National  Corporation, 
Farmington  Hills,  Michigan;  to  acquire 
Second  Commercial  Fund,  Inc..  Bala 
Cynwyd,  Pennsylvania,  and  thereby 
engage  in  making,  acquiring,  and 
servicing  loans  pursuant  to  §  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  5, 1988. 
WiUUm  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  88-15421  Filed  7-8-68:  8:45  amj 

BILUNG  CODE  6210-01-M 


Public  Bank  Hokling  Co.,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Hokling  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 


BEST  COPY  AVAILABLE 
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Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  su^ice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  29, 
1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Public  Bank  Holding  Company,  Inc.. 
Wilmington,  Delaware;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
Women's  Bank,  New  York.  New  York. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Southeastern  Bancorp,  Inc., 
Greeleyville,  South  Carolina;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  Bank 
of  Greeleyville,  Greeleyville.  South 
Carolina. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  lllini  Community  Bancorp,  Inc., 
Springfield,  Illinois;  to  acquire  18.3 
percent  of  the  voting  shares  of  SBV 
Bancshares,  Inc.,  Virden,  Illinois,  and 
thereby  indirectly  acquire  State  Bank  of 
Virden.  Virden,  Illinois. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Bancshares  of  Dyer,  Inc.,  Dyer, 
Tennessee;  to  become  a  bank  holding 
company  by  acquiring  at  least  98.09 
percent  of  the  voting  shares  of  Bank  of 
Dyer,  Dyer,  Tennessee. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  ANB  Banlicorp,  Inc.,  Bristow, 
Oklahoma;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  Bank,  N.A., 
Sapulpa,  Oklahoma. 

2.  BBOK  Bancshares,  Inc.,  Wichita, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 


voting  shares  of  Bankers  Bank  of 
Kansas,  N.A.,  Wichita,  Kansas. 

F.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  Cahfomia  94105: 

1.  First  Interstate  Bancorp.  Los 
Angeles,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Jefferson 
State  Bank.  Medford,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  5. 1988. 
William  W.  Wilm, 
Secretary  of  t fie  Board. 
[PR  Doc.  88-15422  Filed  7-8-88;  8:45  am) 
BILUNO  COOE  U10-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Closure  Order,  Piedra  Rock  Quarry. 
California 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Prohibition  of  shooting  on 
public  lands  in  and  around  the  Piedra 
Rock  Quarry  within  Fresno  County  in 
the  HoUister  Resource  Area,  Bakersfield 
District.  California. 

summary:  Certain  described  public 
lands  within  the  HoUister  Resource 
Area  in  and  around  the  Piedra  Rock 
Quarry  in  Fresno  County,  California  are 
hereby  closed  to  the  shooting  or 
discharge  of  any  firearm,  air  or  gas  gun, 
sling,  elastic  or  spring  gun,  slingshot, 
bow,  crossbow,  dart  or  any  implement 
or  mechanical  applicance  by  which  any 
bullet,  shot,  stone,  dart  or  other 
projectile  may  be  propelled,  sprung  or 
thrown  from  one  place  to  another  for 
any  reason.  The  closure  will  be  in  effect 
on  all  of  the  below  described  public 
land: 

Section  8.  Lots  17  and  18.  T.  13  S..  R.  24  E., 
MDM. 

supPLCMENTAirr  information:  This 
order  is  necessary  for  public  safety  and 
for  the  protection  of  public  and  private 
property,  lands  and  resources  within 
and  adjacent  to  the  closed  area. 
Unregulated  gunfire  has  damaged 
adjacent  private  property  and  has 
endangered  the  lives  of  adjacent 
residents.  This  closure  is  issued  under 
the  authority  of  43  CFR  8364.1.  Any 
person  who  fails  to  comply  with  this 
closure  order  shall  be  subject  to  the 
ppnalfies  provided  in  43  CFR  8360.0-7. 
Only  delegated  Federal  Law 
Enforcement  Officers,  or  any  California 
State  Peace  Officer  as  defined  in 
California  Penal  Code  Section  830,  while 


engaged  in  the  execution  of  their  official 
duties  shall  be  exempt  from  this  order. 
DATES:  This  order  is  effective  June  22, 
1988  and  is  in  effect  until  the  order  is 
cancelled,  amended  or  replaced. 
FOR  FURTHER  INFORMATION  CONTACT  J. 

Steven  Addington,  Acting  Area 
Manager,  HoUister  Resource  Area, 
Bureau  of  Land  Management,  P.O.  Box 
365,  HoUister,  CA  95024;  (406)  637-8183. 

Dated:  )une  22. 198& 
|.  Stevmi  Addington, 

Acting  Area  Manager. 

[PR  Doc.  88-15403  Filed  7-8-88;  8:45  am] 

BILUNO  COOC  4310-M-« 


(AZ-020-OS-4212-13;  AZA-22792-ei 

Realty  Action;  Excfiang*  of  Pul>Nc 
Land  In  Pinal  and  Yavapai  Counties,  AZ 

The  following  described  federal  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  PoUcy 
and  Management  Act  of  1976,  43  U.S.C. 
1716: 

Gila  and  Sail  River  Baaa  and  Meridian,  Pinal 
County,  Aiisona 

T.  5  S.,  R.  5  E.. 
Sec.  13.  lots  1  to  7,  incl..  SW%NEV4, 

SV4NWy«,  SW%,  WV4SE%: 
Sec.  14.  lots  1  to  4.  incl.,  SV4N%,  SV^; 
Sec.  15.  loU  1  to  4,  incl.,  SViNS^,  SW, 
Sec.  16,  lots  1  to  4,  incl.,  SVtNVt,  NMSEV<i; 
Sec.  17,  NE%; 
Sec.  21,  NEV4,  S%; 
Sec  22.  lots  1  to  4,  incl.,  NWVi; 
Sec.  23.  lots  1  to  4,  incl.,  S^NVi; 
Sec.  24.  lots  1  to  5,  incl.  SV^NEWi, 

SEV4NWV4,SWy4. 
T.  5  S..  R.  6  E.. 
Sec.  17.  WV4: 
Sec.  18,  lots  1  to  5,  incl..  SE%NWy4, 

E^SWV4.  SEy4. 
Comprising  4,916.93  acres 

In  exchange  for  the  above-described 
public  land,  the  United  States  wiU 
acquire  all  or  part  of  the  below- 
described  private  land  from  M&B 
Investments,  An  Arizona  General 
Partnership,  or  their  nominee. 

T.  9  N.,  R.  3  E., 

Sec.  4.  lot  3: 

Sec.  20.  SEy4NEy4. 
T.  10  N..  R.  3  E., 

Sec.  4.  lots  1  to  4.  incl.,  SV^NVi,  SVt: 

Sec.  8.  all; 

Sec.  9,  all: 

Sec.  n.NV4SEy4; 

Sec.l2.  NV^SWV^: 

Sec.  25.  all. 
T.  10  N..  R.  4  E.. 

Sec.  34.  exchange  survey  667. 

Comprising  2,620  acres,  more  or  less, 
commonly  referred  to  as  the  Horseshoe 
Ranch. 

T.  9  N..  R.  1  E.. 


Sec.  24.  all. 
T.9V4N..R.2E., 
Sec.  21,  lot  1,  SEy4: 
Sec.  22,  lots  1  and  2,  SVi,  except  metes  and 

bounds  description  ■; 
Sec.  27.  lots  1  to  4,  incl,  S%NVi.  except 
metes  and  bounds  description  '. 
T.  10  N..  R.  2  E.. 
Sec.8,WVi: 

Sec.  14,  swy4swy4,  w%SEy4Swy4; 

Sec.l6.WMiSWy4; 

Sec.  21.  NEy4: 

Sec.  22.  all; 

Sec.  23.  WV4W%.  WyaEVsWVi; 

Sec.  26,  NWy4.  NV4SWy4,  SWy4SWy4; 

Sec.  27.  all: 

Sec.  28.  EV^.  EVSiWV^,  except  metes  and 

bounds  description  '; 
Sec.  33,  EV4,  Ey2WV4,  except  metes  and 

bounds  description  '; 
Sec.  34,  all,  except  metes  and  bounds 

description  *. 
Comprising  5,280  acres,  more  or  less, 
commonly  referred  to  as  the  Bumble  Bee 
Ranch. 

The  exchange  proposal  involves  all  of 
the  exchange  proponent's  interest  in  the 
surface  and  subsurface  of  the  private 
lends  and  the  surface  and  subsurface 
estate  of  the  public  lands.  The  exchange 
is  consistent  with  the  Bureau's  land  use 
planning  objectives. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
foUowing  reservations,  terms  and 
conditions: 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  Rights-of-way  AZA-9034,  AZA- 
21393,  AZAR-005190,  AZA-8839,  AZA- 
18929,  AZA-18979  and  AZA-23377. 

3.  Restrictions  which  may  be  imposed 
by  Pinal  County  Board  of  Supervisors  in 
accordance  with  Pinal  County 
floodplain  regulations. 

4.  AU  valid  existing  rights. 

Lands  to  be  transferred  out  of  federal 
ownership  will  affect  the  following 
livestock  allotment:  Sacaton  Mountains 
6194. 

The  lands  to  be  acquired  by  the 
United  States  from  M&B  Investments 
shall  be  subject  to  certain  easements, 
permits  and  other  encumbrances 
detailed  in  Schedule  B  of  Ticor  Tide 
Insurance  Company  preliminary  title 
report  number  88060240  and 
Transamerica  Title  Insurance  Company 
preliminary  title  report  88005257-C. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b),  publication  of  this 
Notice  will  segregate  the  pubHc  from 
appropriation  under  the  public  land 
laws,  inlcuding  the  mining  laws,  and 
from  any  subsequent  land  exchange 


'  Metes  and  bounds  description  from  Exhibit  A  of 
Ticor  Preliminary  Title  Report  88060240 


proposals  filed  by  any  proponent  other 
than  M&B  Investments  or  their  nominee. 

The  segregation  of  the  described 
selected  lands  shall  terminate  upon 
issuance  of  a  document  conveying  title 
to  such  lands  or  upon  publication  in  the 
Federal  Register  of  a  notice  of 
termination  of  the  segregation,  or  the 
expriation  of  two  years  from  the  date  of 
initial  publication  (June  25, 1987), 
whichever  occurs  first. 

Upon  completion  of  the  official 
appriasal,  acreage  adjustments  will  be 
made  to  equalize  the  values  of  the 
offered  and  selected  lands. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register,  interested 
persons  may  submit  comments  to  the 
District  Manager,  Phoenix  District, 
Bureau  of  Land  Management,  2015  West 
Deer  Valley  Road,  Phoenix,  Arizona 
85027.  Objections  will  be  reviewed  by 
the  State  Director,  who  may  modify, 
vacate  or  sustain  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 
Henri  R.  Bisson. 
District  Manager. 

Date:  )uly  5, 1988. 
|FR  Doc.  88-15449  Filed  7-8-88;  8:45  am] 
BILUNG  CODE  4310-32-M 


National  Park  Service 

National  Registry  of  Natural 
Landmarks 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Public  notice  and  request  for 
comment. 

The  areas  listed  below  appear  to 
qualify  for  designation  as  national 
natural  landmarks,  in  accordance  with 
the  provisions  of  36  CFR  Part  62. 
Pursuant  to  §  62.4(d)(1)  of  36  CFR  Part 
62,  written  comments  concerning  the 
potential  designation  of  these  areas  as 
national  natural  landmarks  may  be 
forwarded  to  the  Director,  National  Park 
Service  (490),  U.S.  Department  of  the 
Interior,  Washington,  DC  20240.  Written 
comments  should  be  received  no  later 
than  60  days  from  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT 

Charles  M.  McKinney,  Natural 
Landmarks  Branch,  Wildlife  and 
Vegetation  Division,  (202)  343-9525. 

Dated:  )une  29. 1988. 
Denis  P.  Galvin, 

Acting  Director. 


ARKANSAS 

Newton  County 

Fitton  Cove—This  1,050-acre  site  is 
located  6  miles  northwest  of  Jasper 
within  the  Buffalo  National  River 
complex,  administered  by  the  National 
Park  Service.  It  is  the  longest  known 
cave  (8.1  miles)  in  Arkansas  and 
remains  largely  unexplored.  Fitton  Cave 
is  also  the  largest  known  cave  in  the 
Interior  Highlands  Natural  Region  and 
exhibits  several  distinct  levels  of 
passage  development  in  a  relatively 
unspoiled  state.  It  also  contains  the  best 
display  of  secondary  gypsum  and 
mirabilite  deposits,  as  well  as  some  of 
the  largest  cavern  rooms,  within  the 
entire  physiographic  province. 

MISSISSIPPI 

Montgomery  County 

Kilmichael  Meteor  Crater — This 
1,460-acre  surface  crater  site  is  located  9 
miles  east  of  Winona.  It  is  a  privately- 
owned  recent  impact  crater,  6  miles  in 
diameter,  created  by  a  meteorite 
approximately  520  feet  in  diameter, 
falling  in  soft  unconsolidated  Eocene 
sediments.  Discovered  in  1931, 
Kilmichael  Meteor  Crater  has  been 
outlined  by  a  series  of  detailed 
magnetic,  gravity,  and  seismic  surveys, 
followed  by  bore  holes  and  a  deep  well 
test.  No  volcanics,  salt  uplifts,  sink-hole 
cavities,  regional  tectonics  or  basement 
uplift  is  observed  at  this  site.  This  is  the 
only  meteor  impact  area  where  weak 
shock-wave  patterns  preserved  in  rock 
fragments  have  been  observed.  This 
unique  and  fragile  feature  is  one  of  the 
very  few  recognized  craters  in  North 
America  iUustrating  the  more  dramatic 
geological  processes  that  influenced  the 
development  of  the  Earth's  crust.  The 
entire  area  is  widely  known  for  its 
scenic  beauty  and  high  density  deer 
population. 

MISSOURI 

Greene  County 

Fantastic  Caverns — ^This  300-acre 
privately-owned  site  is  located  3  miles 
north  of  Springfield.  A  very  spacious 
cave.  Fantastic  Caverns  is  extremely 
well-decorated  with  speleothems,  soda 
straws,  and  stalactites.  The  cave 
contains  beautiful  draperies,  columns 
and  large  stalagmites.  The  cave  also 
contains  excellent  calcite  resolution 
crystals.  Two  underground  streams  flow 
within  Fantastic  Caverns,  discharging 
on  the  Sac  River.  Most  significantly. 
Fantastic  Caverns  provides  a  pristine 
habitat  for  endangered  aquatic  species. 
This  cave  contains  the  Oz.iik  cavefish 
[Amblyopsis  rosae],  the  most  highly 
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cave-adapted  caveHsh  in  the  United 
States.  It  is  on  the  national  and  state 
lists  of  rare  and  endangered  species. 
The  only  other  known  concentration  of 
this  cavefish  is  located  near 
Fayetteville,  Arkansas.  In  addition, 
other  fauna  include  cave  crayfish,  the 
Ozark  blind  salamander,  and  the 
eastern  Pipistrelle  bat.  Cambarus 
setosus,  a  white  crayfish  endemic  to 
subterranean  waters  in  southwestern 
Missouri,  is  also  present  and  appears  on 
the  state  rare  and  endangered  species 
list. 

OREGON 

Umatilla  County 

McKay  Creek  Paleontological  Site — 
This  320-acre  site  is  located  8  miles 
south  of  Pendeleton  within  the  McKay 
Creek  National  Wildlife  Refuge,  and 
administered  by  the  U.S.  Fish  and 
Wildlife  Service.  It  is  well-known  in  the 
earth  sciences  community  for  its 
extremely  fossiliferous  mammalian  bone 
beds  exposed  at  shoreline  along  the 
edge  of  the  reservior.  Upper  Miocene  in 
age  (5-10  million  years  old),  the  McKay 
site  is  one  of  the  best  exposures  of 
mammalian  fossil  bearing  rocks  of 
Miocene  age  anywhere  in  the  world. 
This  "type  locality"  is  recognized  as 
classical  by  paleontologists  worldwide. 
The  variety  of  fossils  is  striking.  In 
addition  to  a  wide  array  of  small 
mammals  such  as  rats,  mice,  gophers, 
shrews,  beaver  and  rabbits,  the  rocks 
yield  a  host  of  larger  mammals  such  as 
rhinoceros,  pigs,  camels,  antelope, 
horses,  elephants  (mastodon),  etc.  There 
is  also  a  diversified  assemblage  of  fossil 
mammalian  predators  found  here 
including  various  canids  and  several 
felids.  The  McKay  site  has  produced 
thousands  of  fossil  specimens.  Many 
new  species  of  mammalian  taxa  were 
first  described  here.  Many  of  the  new 
mammal  species  described  from  this  site 
are  found  nowhere  else.  These  fossil 
beds  also  yield  fossil  leaves,  wood,  and 
pollen  traces  making  it  possible  to 
assemble  a  complete  composite  picture 
of  an  upper  Miocene  environment.  The 
richness  of  these  fossil  beds  prompted 
some  of  the  earliest  pioneering  research 
on  prehistorical  animal  communities. 

TENNESSEE 

Stewart  County 

Bear  Creek — This  257-acre  site, 
administered  by  the  Tennessee  Valley 
Authority  and  located  approximately  5 
miles  west  of  Dover,  is  the  best  known 
example  of  western  mesophytic  forest 
remaining  in  the  Interior  Low  Plateaus 
Natural  Region.  No  comparable  forest 
exists  on  the  Western  Highland  Rim. 


Ridgelines  forming  the  southern  border 
average  500-600  feet  in  elevation  and 
floodplains  are  between  370-400  feet. 
These  mesic  forests  are  attenuated 
outliers  of  the  mixed  mesophytic  forest, 
generally  dominated  by  beech  and  sugar 
maple.  The  forest  also  contains 
basswood,  Ohio  buckeye,  shagbark 
hickory,  blackgum  and  white  oak. 

WASHINGTON 

Franklin  County 

Kahlotus  Ridgetop — This  240-acre 
state-owned  site  is  located  6  miles  north 
of  Kahlotus  and  is  considered  the  best 
representative  example  of  the  central 
Palouse  grassland  in  the  Columbia 
Plateau.  It  illustrates  a  climax 
conununity  of  bluebunch  wheatgrass- 
Idaho  fescue.  The  site  occupies  rolling 
hills  with  elevations  varying  from  1,360 
to  1,558  feet.  The  site  is  carpeted  with 
bunchgrasses  and  patches  of  annual 
grasses. 

Whitman  County 

Kramer  Palouse  Prairie — ^This  27-acre 
site,  6  miles  north  of  Colton.  is 
considered  the  best  representative 
example  of  northern  Palouse  grassland 
in  the  Columbia  Plateau.  The  site  occurs 
on  rolling,  deep  loess  hills  typical  of  the 
Palouse  region.  Elevations  range  from 
2.851  to  2.680  feet  at  this  state-owned 
site. 

[PR  Doc.  88-15441  Filed  7-8-88:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

INC.  MC-F-19157) 

RaynaM  R.  Dupuis;  Continuance  in 
Control  of  Arrow  Leasing,  Inc^ 
Exemption 

AQENCV:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  exemption. 

summary:  Raynald  R.  Dupuis  has  flled  a 
petition  under  49  U.S.C.  11343(e)  seeking 
an  exemption  from  the  requirement  of 
prior  regulatory  approval  for  his 
continuance  in  control  of  Arrow 
Leasing.  Inc.  (Arrow  Leasing).  Mr. 
Dupuis  is  the  president  and  principal 
stockholder  of  Arrow  Leasing,  which  is 
presently  seeking  an  initial  grant  of 
operating  authority  in  No.  MC-209730 
which  would  allow  it  to  operate  as  a 
motor  common  carrier  of  passengers,  in 
charter  and  special  operations,  between 
points  in  the  United  States.  Mr.  Dupuis 
seeks  the  exemption  in  contemplation  of 
Arrow  Leasing's  obtaining  this  operating 


authority.  The  continuance  in  control  of 
the  Arrow  Line.  Inc.  (Arrow)  (MC-1934) 
and  R  and  D  Leasing  (R  and  D)  (MC- 
196275)  by  Mr.  Dupuis  was  previously 
exempted  from  the  requirement  of  our 
prior  review  and  approval  in  No.  MC-F- 
18664,  served  May  5, 1988. 
DATE:  Comments  must  be  received  by 
August  10, 1988. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies),  referring  to  Docket  No. 
MC-F-19157.  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

and 

(2)  Petitioners'  representative:  Charles 
A.  Webb.  606  London  House,  1001 
Wilson  Boulevard,  Arlington.  VA 
2209. 

FOR  FURTHER  INFORMATION  CONTACT 
David  Berger,  (202)  275-7980.  (TDD  for 
hearing  impaired:  (202)  275-1721]. 

SUPPLEMENTARY  INFORMATION: 

Petitioner  seeks  an  exemption  under  49 
U.S.C.  11343(e)  and  the  Commission's 
regulations  in  Procedures — Handling 
Exemptions  Filed  by  Motor  Carriers,  367 
I.CC.  113  (1982). 

Arrow  holds  motor  common  carrier 
authority  (1)  to  transport  passengers,  in 
charter  and  special  operations,  between 
points  in  the  United  States,  and  in 
regular-route  operations,  between  points 
in  Connecticut,  Massachusetts,  and  New 
York,  and  (2)  to  transport  automobiles, 
in  secondary  movements,  between 
specified  points  in  Connecticut. 
Massachusetts,  New  Jersey,  and  New 
York,  on  the  one  hand,  and.  on  the  other, 
points  in  Florida.  R  and  D  holds  motor 
common  carrier  authority  to  transport 
passengers,  in  special  and  charter 
operations,  between  points  in  the  United 
States.  Mr.  Dupuis  owns  51  percent  of 
Arrow's  stock;  he  serves  as  its  director 
and  president;  and  the  remaining  49 
percent  of  Arrow's  stock  is  owned  by 
Mr  Dupuis'  mother.  Bertha  T.  Dupuis. 
Mr.  Dupuis  is  the  sole  owner  of  R  and  D. 

Accordingly,  upon  issuance  of 
authority  to  Arrow  Leasing.  Mr.  Dupuis 
will  control  three  ref^lated  motor 
carriers  [i.e..  Arrow  Leasing.  Arrow,  an 
49  U.S.C.  11343(a)(5),  the  Commission's 
prior  approval  is  required  for  the 
acquisition  of  control  of  a  carrier  by  a 
person  that  is  not  a  carrier  but  that 
controls  any  nimiber  of  carriers.  Thus, 
the  involved  transaction  is  subject  to 
our  jurisdiction  and  can  be  carried  out 
only  under  our  regulation  or  an 
exemption  from  regulation.  Mr.  Dupuis 
contends  that  approval  of  the 
transaction  will  be  consistent  with  the 
national  transportation  policy  in  that  it 
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will  promote  competitive  and  efficient 
transportation  services  to  :  (a)  Meet  the 
needs  of  shippers,  passengers,  and 
consumers;  (b)  allow  a  variety  and 
quality  of  price  options;  (c)  allow  the 
most  productive  use  of  equipment  (d) 
enable  efficient  and  well-managed 
carriers  to  earn  adequate  profits;  and  (e) 
provide  and  maintain  commuter  bus 
operations.  Mr.  Dupuis  asserts  that  the 
involved  transaction  is  of  limited  scope 
because  Arrow  and  R  and  D  are 
relatively  small  entities,  with  1987  gross 
operating  revenues  of  approximately 
$4.4  million  and  $206,000.  respectively, 
and  Arrow  Leasing,  which  will  be  a  new 
carrier,  is  an  entity  that  currently  has  no 
operating  revenues.  Should  Arrow 
Leasing  obtain  the  passenger  authority  it 
seeks,  the  only  area  of  service  overlap 
between  Arrow  Leasing.  Arrow,  and  R 
and  D  would  be  in  special  and  charter 
operations.  Approval  of  the  involved 
transaction  assertedly  should  not  result 
in  an  adverse  impact  on  competition  in 
the  charter  market,  since  the  carriers  are 
small,  and  the  market  is  highly 
competitive. 

A  copy  of  the  petition  may  be 
obtained  from  petitioner's 
representative,  or  it  may  be  inspected  at 
the  Washington.  DC.  offices  of  the 
Interstate  Commerce  Commission  during 
normal  business  hours  (assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  275-1721  or 
by  pickup  from  Dynamic  concepts.  Inc.. 
in  Room  2229  at  Commission 
headquarters. 

Decided:  July  1. 198a 

By  the  Commission.  Chairman  Cradison. 
Vice  Chainnan  Andre.  Commissioners 
Sterrett.  Simmons,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 

(FR  Doc.  88-15392  Filed  7-8-88:  8:45  am] 
MLUNO  cooE  nns-oi-M 

[Finwic*  Docket  No.  31287) 

Souttiem  Railway  Co^  Tracitage  Rigttts 
Exemption;  SoutfiraN  Corp. 

Southrail  Corporation  has  agreed  to 
grant  approximately  1.4  miles  of 
overhead  trackage  rights  to  Southern 
Railway  Company  (SR)  between 
milepost  329.0  and  milepost  330.4  in 
Corinth  and  Alcorn  Counties.  MS.  The 
trackage  rights  will  be  effective  on  or 
after  June  15, 1988.' 


This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  the  use  of  this 
exemption  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354 1.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.CC.  853  (1980). 

Dated:  July  5. 1988. 

By  the  Commission.  Jane  P.  Mackall. 
Director,  Ofncr  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  88-15391  Filed  7-8-68: 8:45  am] 

BILLma  CODE  7M6-01-M 

[Dodcet  No.  AB-55  (Siib-254X] 

CSX  Transportation,  Inc.; 
Abandonntent  Exemption;  Ljetcher 
County,  KY 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  2.7-niiie  of  railroad  between  milepost 
28.2  near  Jenkins  and  milepost  30.9  at 
the  end  of  applicant's  Sandy  Valley  & 
Elkhom  Subdivision  near  Beefhide  in 
Letcher  County.  KY. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.    Cc- 
Abandonment-Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 


Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  the 
exemption  will  be  effective  August  10. 
1988  unless  stayed  pending 
reconsideration.  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  *  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  *  must  be  filed  by  July  21. 
1988  and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
July  31. 1988  with:  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington.  £)C  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger.  Senior  Counsel,  CSX 
Transportation,  Inc.,  500  Water  Street. 
Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  July 
16, 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  fi-om  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington. 
DC  20423)  or  by  calling  Cari  Bausch. 
Chief,  SEE  at  (202)  275-73ia 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  ]une  30. 198& 

By  the  Commissioa  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Kathleen  M.  IQng. 
Acting  Secretary. 

[FR  Doc.  88-15327  Filed  7-&-88;  8:45  am] 
BILUNG  CODE  703S-01-II 


'  SR  indicates  Uiat  consummation  of  this 
transaction  is  to  coincide  with  the  effective  date  of 
its  acquisition  of  the  Ilhnois  Central  Railroad 
Company  line  between  Fulton.  KY,  and  Haleyville. 
AL  approved  by  the  Commission  in  Finance  Docket 
No.  3108a  In  a  decision  served  June  21. 1986, 
Chairman  Cradison  issued  a  lO-day  administrative 


stay  of  the  effectiveness  of  that  approval  to  permit 
more  thorouf;h  consideration  of  petitions  for  stay 
filed  by  United  Transportation  Union.  By  decision 
served  June  27. 1988,  the  Commission  denied  those 
petitions,  making  June  27. 1988,  the  effective  date  of 
the  approval. 


■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decisions  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Section  of 
Energy  and  Environment  in  its  independent 
investigation)  cannot  be  made  prior  to  the  effective 
date  of  the  notice  of  exemption.  See  Ex  Parte  No. 
274  (Sub-No.  8),  Exemption  of  Out-of-Senice  Rail 
Lines  (not  printed),  served  March  8. 1968. 

•  See  Exemption  of  Rail  Line  Abandonments  or 
Discontinuance— Offers  of  Financial  Assistance.  4 
I.CC.  2d  164.  served  December  21. 1987.  and  final 
rules  published  in  the  Federal  Registar  on  December 
22. 1987  (52  FR  48440-48446]. 
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[Docket  Na  AB-55  (Sub-2S0X)] 

CSX  Transportation,  Inc^ 
Abandonment  Exemption:  Fayette  and 
Nicholas  Counties,  WV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F— Exempt  Abandonments  to  abandon 
its  8.57-niile  line  of  railroad  between 
milepost  0.0  at  Rich  Creek  Jot..  WV.  and 
milepost  8.57  at  the  end  of  its  Rich  Creek 
Subdivision,  in  Fayette  and  Nicholas 
Counties,  WV. 

Applicant  has  certified  that  (1)  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  before  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360  l.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  August  10, 
1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  '  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  ■  must  be  filed  by  July  21. 
1988,  and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
July  31, 1988  with:  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 


■  A  stay  will  l>e  routinely  issaed  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-No. 
8),  Exemption  of  Oul-of-Service  Rail  Lines  (not 
printed),  Mrved  March  8. 1988. 

*  See  Exemption  of  Hail  Line  Abandonments  or 
Discontinuance— Offers  of  Financial  Assistance,  4 
I.C.C2d  104,  served  December  21. 1987,  and  final 
rules  published  in  the  Padanl  Keipttm  on  December 
22. 1967  (52  FR  48440  48448). 


A  copy  of  any  petition  filed  with  the 
Commission  shoiild  be  sent  to 
applicant's  representatives:  Charles  M. 
Rosenberger,  500  Water  Street. 
Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  July 
18, 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Carl  Bausch, 
Chief,  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  fune  30. 1988. 

By  the  Commission,  )ane  P.  Mackall, 
Director,  Office  of  Proceedings. 
Katliieen  M.  Kins. 
Acting  Secretary. 
(FR  Doc.  88-15328  Filed  7-6-68:  6:45  am] 

WLLMOCOOC  TOSSmi-H 


(Dociiat  Na  AB-3  (Sub-72) 

Missouri  Pacific  Railroad  Co^ 
Abandonment  and  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Missouri  Pacific  Railroad  Company  to 
abandon  its  162.7-mile  line  of  railroad 
between  milepost  408.9  near  McCehee 
in  Desha  County,  AR,  and  mile|>ost  651.6 
near  Vidalia  in  Concordia  Parish,  LA. 

A  certificate  will  be  issued 
authorizing  abaondonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
from  publication  of  this  notice.  The 
following  notification  must  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope:  "Rail  Section.  AB- 
OFA."  Any  offer  previously  made  must 
be  made  within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 


service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  |une  29. 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamlraley. 
Commissioner  I^mboley  dissented  with  a 
separate  expression.  Commissioner  Simmons 
did  not  participate  in  the  disposition  of  this 
proceeding. 
NoraU  R.  McGea. 
Secretary. 

(FR  Doc.  88-15390  Filed  7-8-88;  8:45  am) 
MUMQCOOE  703S-«1-4I 


NUCLEAR  REGULATORY 
COMMISSION 

(Dodtct  No*.  72-4,  50-269/270/287] 

Duke  Power  C04  Consideration  of 
Issuance  of  a  Materlala  License  for  ttie 
Storage  of  Spent  Fuel  and  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a 
Hearing 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering  an 
application  dated  March  31, 1988,  for  a 
materials  license,  under  the  provisions 
of  10  CFR  Part  72.  from  Duke  Power 
Company  (the  applicant)  to  possess 
spent  fuel  and  other  radioactive 
materials  associated  with  spent  fuel 
storage  in  an  independent  spent  fuel 
storage  installation  (ISFSI)  located  in 
Oconee  County,  South  Carolina.  If 
granted,  the  license  will  authorize  the 
applicant  to  store  spent  fuel  in  a  dry 
storage  concrete  module  system  at  the 
applicant's  Oconee  Nuclear  Station  site 
for  Units  1,  2,  3  (Operating  Licenses 
DPR-38, 47.  and  55).  Pursuant  to  the 
provision  of  10  CFR  Part  72,  the  term  of 
the  license  for  the  ISFSI  would  be 
twenty  (20)  years. 

The  Commission  is  also  considering 
issuance  of  amendments  to  Facility 
Operating  Licenses  Nos.  DPR-38,  DPR- 
47,  and  DPR-55  that  would  revise  the 
Station's  common  Technical 
Specifications  (TS)  to  allow  the  use  of 
multi-element  spent  fuel  dry  shielded 
canisters  (DSC).  The  DSC  situated 
within  a  transfer  cask  would  be  loaded 
with  spent  fuel  underwater  in  the  spent 
fuel  pools.  The  loaded  DSC  would  then 
be  transferred  by  the  transfer  cask  from 
the  spent  fuel  building  to  a  reinforced 
concrete  module,  the  independent  spent 
fuel  storage  installation  (ISFSI).  The 
proposed  TS  revisions  address  the 
movement  and  handling  of  the  transfer 
cask  and  DSC  in  the  existing  facility. 

To  mitigate  the  consequences  of 
potential  cask  drop  events,  the  current 
TS  3.8.13  limits  movement  of  spent  fuel 


casks  in  the  Oconee  spent  fuel  pools.  To 
allow  the  use  of  the  heavier  DSC/ 
transfer  cask,  the  licensee  proposes  to 
add  TS  3.1&19.  c  and  d.  The 
amendments  also  propose  revision  to  TS 
5.4.2.3  to  identify  the  ISFSI  as  a  storage 
location  for  spent  fuel. 

Revised  radiological  consequence 
calculations  for  a  hypothetical  worst- 
case  cask  drop  of  the  loaded  DSC  and 
transfer  cask  show  that  for  the  Oconee 
Units  1  and  2  spent  fuel  pool  the  spent 
fuel  stored  in  the  first  64  rows  of  the 
storage  racks  closest  to  the  cask 
handling  area  must  have  decayed  for  65 
days  for  the  radiation  dose  resulting 
from  the  incidental  cask  drop  event  to 
be  below  the  limits  set  forth  in  10  CFR 
Part  100.  For  Oconee  Unit  3  spent  fuel 
pool,  all  of  the  spent  fuel  must  have 
decayed  a  minimum  of  57  days. 

Prior  to  issuance  of  the  requested 
license  and  the  proposed  reactor 
operating  license  amendments,  the 
Commission  will  have  made  the  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
issuance  of  the  materials  license  and  the 
proposed  reactor  operating  license 
amendments  will  not  be  approved  until 
the  Commission  has  reviewed  the 
proposal  and  has  concluded  that 
approval  of  tiie  license  and  the 
amendments  will  not  be  inimical  to  the 
common  defense  and  security  and  will 
not  constitute  an  unreasonable  risk  to 
the  health  and  safety  of  the  public.  The 
NRC  will  complete  an  environmental 
evaluation,  in  accordance  with  10  CFR 
Part  51,  to  determine  if  the  preparation 
of  an  environmental  impact  statement  is 
warranted  or  if  an  environmental 
assessment  and  Finding  of  No 
Significant  Impact  are  appropriate.  This 
action  will  be  the  subject  of  a 
subsequent  notice  in  the  Federal 
Regiatef. 

Pursuant  to  10  CHI  2.105  and  2.1107. 
by  August  9. 1988.  the  licensee  may  file 
a  request  for  a  hearing;  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  the  form  of  a  petition  for 
leave  to  intervene  with  respect  to  the 
subject  materials  license  and/or  with 
respect  to  the  proposed  reactor 
operating  license  amendments  in 
accordance  with  the  provisions  of  10 
CFR  2.714.  If  a  request  for  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
designated  by  die  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  wiU  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 


Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  In  the  event  diat  no  request  for 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  may,  upon  satisfactory 
completion  of  all  evaluations,  issue  the 
materials  Ucense  and  the  reactor  license 
amendments  without  further  prior 
notice. 

A  petition  for  leave  to  intervene  shall 
set  forth  with  particularity  the  interest 
of  the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  (rf  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  tite  proceeding  on  the  petitioner's 
interest.  The  petition  should  also 
identify  tfie  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene 
and  should  identify  whether  such  aspect 
relates  to  the  requested  materials 
license  or  to  the  proposed  reactor 
license  amendments.  Any  person  who 
has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  a  petition,  without  prior 
approval  of  the  presiding  officer  at  any 
time  up  to  15  days  prior  to  the  holding  of 
the  first  prehearing  conference,  but  such 
an  amended  petition  must  satisfy  the 
specificity  requirements  described 
above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  the 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  of  contentions  that  are  sought  to 
be  litigated  in  the  matter,  and  the  bases 
for  each  contention  set  forth  with 
reasonable  specificity.  A  petitioner  who 
fails  to  file  such  a  supplement  which 
satisfies  these  requirements  with  resjiect 
to  at  least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  £)C  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW. 


Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
shoidd  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Ridiard  E.  Cunningham, 
Director.  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Office  of 
Nuclear  Material  Safety  and  Safeguards; 
or  if  the  hearing  is  sou^t  on  the  reactor 
amendments  to  David  B.  Matthews. 
Director.  Project  Directorate  0-3. 
Division  of  Reactor  Projects  l/U,  Office 
of  Nuclear  Reactor  Regulation: 
Petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  to  A.  V.  Carr,  Esq.,  Duke  Power 
Company,  422  South  Church  Street. 
Charlotte,  North  CaroUna.  28242. 
attorney  for  the  applicant 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i}-(v)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  the  materials  licensing 
aspects  of  this  proceeding  concern  an 
application  for  a  license  faUing  within 
the  scope  of  section  134  of  the  Nuclear 
Waste  Policy  Act  of  1982  (NWPA),  42 
U.S.C.  10154.  Under  section  134  of 
NWPA,  the  Commission,  at  the  request 
of  any  petitioner  or  any  party  to  the 
proceeding,  must  use  hybrid  hearing 
procedures  with  respect  to  "any  matter 
which  the  Commission  determines  to  be 
in  controversy  among  the  parties."  The 
hybrid  procedures  in  section  134  provide 
for  oral  aigument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules,  and  the 
designation.  foUowing  argument  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hiearings 
are  to  be  held  on  only  those  issues  found 
to  meet  the  criteria  of  section  134  and 
set  for  hearing  after  oral  argument. 
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The  Conunissiun's  rules  implementing 
section  134  of  the  NWPA  are  found  in  10 
CFR  Part  2,  subpart  K.  "Hybrid  Hearing 
Procedures  for  Expansion  of  Spent 
Nuclear  Fuel  Storage  Capacity  at 
Civilian  Nuclear  Power  Reactors," 
(published  at  50  FR  41662.  October  15. 
1985).  Under  those  rules,  any  party  to 
the  proceeding  may  invoke  the  hybrid 
hearing  procedures  by  filing  with  the 
presiding  officer  a  written  request  for 
oral  argument  under  10  CFR  2.1109.  To 
be  timely,  the  request  must  be  filed 
within  ten  (10)  days  of  an  order  granting 
a  request  for  hearing  or  petition  to 
intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  Part  2. 
subpart  G  continue  to  govern  the  Tiling 
of  requests  for  a  hearing  or  petitions  to 
intervene,  as  well  as  the  admission  of 
contentions.)  The  pr  esiding  officer  may 
grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  flle  on  time  and  after  providing 
the  other  parties  an  opportunity  to 
respond  to  the  untimely  request.  If  the 
presiding  officer  grants  a  request  for 
oral  argument,  any  hearing  held  on  the 
application  shall  be  conducted  in 
accordance  with  the  hybrid  hearing 
procedures.  In  essence,  those 
procedures  limit  the  time  available  for 
discovery  and  require  that  an  oral 
argument  be  held  to  determine  whether 
any  contentions  must  be  resolved  in  an 
adjudicatory  hearing.  If  no  party  to  the 
proceeding  requests  oral  argument,  or  if 
all  untimely  requests  for  oral  argument 
are  denied,  then  the  usal  procedures  in 
10  CFR  Part  2,  subpart  G  apply. 

If  a  request  for  a  hearing  is  received 
on  the  proposed  reactor  operating 
license  amendments,  the  Commission's 
staff  may  issue  the  amendment  after  it 
completes  its  technical  review  and  prior 
to  the  completion  of  any  required 
hearing  if  it  publishes  a  further  notice 
for  public  comment  of  its  proposed 
Hnding  of  no  significant  hazards 
considerations  in  accordance  with  10 
CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  March 
31. 1988.  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC  20555,  and  at  the  local 
public  dociunent  room  at  the  Oconee 
County  Library,  501  West  South  Board 
Street,  Walhalla,  South  Carolina  29691. 
The  Commission's  License  and  Safety 
Evaluation  Report,  when  issued,  may  be 
inspected  at  the  above  locations. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  June. 


For  the  Nuclear  Regulatory  Commission. 

Leiand  C.  Route, 

Chief  Fuel  Cycle  Safely  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety. 

David  B.  Mattfaewa, 

Director,  Project  Directorate  US,  Division  of 
Reactor  Projects-l/H. 
[FR  88-15476  Filed  7-8-88: 8:45  am) 
WUMO  cooc  rsto-ei-n 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftolMMt  Na  34-25«70;  FN*  Na  8R-0TC- 
0«-«l 

Self-Regulatory  Organizations; 
Depoaitory  Trust  C04  Order  Extending 
Apixoval  of  Propoasd  Rule  Cttange  on 
a  Temporary  Basis 

On  May  3, 1988,  the  Depository  Trust 
Company  ("DTC")  filed  a  proposed  rule 
change  (File  No.  SR-DTC-88-6)  under 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").  The 
proposed  rule  change  would  approve  on 
a  permanent  basis  DTCs  Same-Day 
Funds  Settlement  ("SDFS")  Service. 
Pilot  operation  of  the  SDFS  Service 
began  on  June  26, 1987,  when  the 
Commission  approved  the  SDFS  Service 
on  a  temporary  basis  until  January  31, 
1988.1  Id  January  1988,  the  Commission 
extended  temporary  approval  until  June 
30, 1988.*  As  discussed  below,  the 
Commission  is  extending  its  approval  of 
the  SDFS  Service  on  a  temporary  basis, 
through  August  31, 1988. 

The  Commission  has  requested 
certain  information  from  DTC  regarding 
SDFS  Service  operation  experience.  The 
Commission  believes  that  before 
granting  final  approval  of  the  proposed 
rule  change  that  it  needs  to  analyze  fully 
the  information  DTC  is  providing. 
Therefore,  the  Commission  believe  that 
it  is  appropriate  to  extend  the  temporary 
approval  of  the  SDFS  Service  for  two 
months. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
approval  of  the  proposed  rule  change 
(File  No.  SR-DTC-88-6)  be,  and  hereby 
is,  approved  on  a  temporary  basis 
through  August  31, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 


■  See  Secuhtie*  Exchange  Act  ReleaM  No.  24669 
(July  9, 1967)  52  FR  26613. 

■  See  Securitiei  Exchange  Act  Rcleaae  Na  26306 
(February  4. 1968)  S3  FR  eeoa 


Dated:  June  30. 1988. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
[FR  Doc.  88-15270  Filed  7-8-88: 8:45  am] 
wixma  cooc  soio-OMi 


SMALL  BUSINESS  ADMINISTRATION 

[UcenM  No.  09/12-4)145] 

HIing  of  Application  for  Transfer  of 
Control  of  a  Uconsed  SmaN  Business 
Investment  Company;  Union  Venture 
Corp. 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  piuvuant 
to  S  107.601  of  the  Regulations  governing 
Small  Business  Investment  Companies 
(SBIC)  (13  CFR  107.601  (1988))  for  the 
transfer  of  Control  of  Union  Venture 
Corporation  (the  Licensee),  License  No. 
09/12-0145, 445  South  Figueroa  Street, 
Los  Angeles,  California  90071,  a  Federal 
Licensee  imder  the  Small  Business 
Investment  Act  of  1958,  as  amended 
(Act). 

The  SBIC  was  licensed  on  September 
30, 1967.  with  paid-in  capital  and  paid-in 
surplus  of  $705,000.  As  of  December  31, 
1987,  the  Licensee  had  private  capital  of 
23,550,000.  Standard  Charter  Bank  of 
England  owns  100  percent  of  the 
outstanding  stock  of  the  Licensee's 
parent.  Union  Bank. 

Union  Bank  and  its  parent  corporation 
Standard  Chartered  Bank  (SCB),  entered 
into  an  agreement  (the  Agreement) 
pursuant  to  which  SCB  will  sell  its 
interest  in  Union  Bank  (parent)  to 
California  First  Bank  (CFB).  CFB  is 
majority  owned  by  Bank  of  Tokyo,  and 
also  operates  CFB  Venture  Capital 
Corporation  a  licensed  SBIC  located  in 
San  Diego,  California.  At  the  present 
time,  no  changes  in  the  management  or 
operating  policies  of  Union  Venture  are 
contemplated. 

Matters  involved  in  the  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  transferees 
and  the  probability  of  successful 
operation  of  the  Licensee  imder  their 
control  and  management  in  accordance 
with  the  Act  and  Regulations. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
August  10, 1988  submit  their  comments, 
in  writing,  on  the  proposed  transfer  of 
control  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  1441 L  Street. 
NW.,  Washington.  DC  20416. 


A  similar  Notice  shall  be  published  by 
the  Licensee  in  a  newspaper  of  general 
circulation  in  Los  Angeles,  California. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011.  Small  Business 

Investment  Companies) 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment 

Dated:  July  5. 1988. 
(FR  Doc.  88-15454  Filed  7-8-88:  8:45  am] 
BILUNG  COOE  MOS-OI-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Advisory  Circular  2S-14] 

High  Lift  and  Drag  Devices 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  issuance  of  advisory 


circular. 


summary:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC)  2S- 
14,  High  Lift  and  Drag  Devices.  This  AC 
sets  forth  an  acceptable  means  of 
compliance  with  the  provisions  of  Part 
25  of  the  Federal  Aviation  Regulations 
dealing  with  the  certification 
requirements  for  high  lift  and  drag 
devices.  Guidance  information  is 
provided  for  showing  compliance  with 
structural  and  functional  safety 
standards  for  high  lift  and  drag  devices 
and  their  operating  systems. 
DATE:  Advisory  Circular  25-14  was 
issued  by  the  Acting  Manager,  Aircraft 
Certification  Division,  Northwest 
Mountain  Region  on  May  4, 1988. 

How  to  Obtain  Copies:  A  copy  of  AC 
25-14  may  be  obtained  by  writing  to  the 
U.S.  Department  of  Transportation,  M- 
443.2.  Subsequent  Distribution  Unit, 
Washington,  DC  20590. 

Issued  in  Seattle.  Washington,  on  June  29, 
1988. 

Leioy  A.  Keith, 

Manager.  Aircraft  Certification  Division, 
Northwest  Mountain  Region. 
(FR  Doc.  88-15434  Filed  7-8-88:  8:45  am] 
BILLING  C006  M10-33-M 


DEPARTMENT  OF  THE  TREASURY 

Debt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  piu-suant  to 
section  10  of  Pub.  L.  92-463,  that  a 
meeting  will  be  held  at  the  U.S.  Treasury 
Department  in  Washington,  DC  on 
August  2  and  3, 1988  of  the  following 
debt  management  advisory  committee: 


Public  Securities  Association,  U.S. 
Government  and  Federal  Agencies 
Securities  Committee. 

The  agenda  for  the  Public  Securities 
Association  U.S.  Government  and 
Federal  Agencies  Securities  Committee 
meeting  provides  for  a  working  session 
on  August  2  and  the  preparation  of  a 
written  report  to  the  Secretary  of  the 
Treasury  on  August  3, 1988. 

Pursuant  to  the  authority  placed  in 
.  Heads  of  Departments  by  section  10(d) 
of  Pub.  L  92-463,  and  vested  in  me  by 
Treasury  Department  Order  101-05, 1 
hereby  determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure  under  section  552b(c)  (4) 
and  (9)(A)  of  Title  5  of  the  United  States 
Code,  and  that  the  public  interest 
requires  that  such  meetings  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasury  Department 
requires  frank  and  full  advice  from 
representatives  of  the  financial 
community  prior  to  making  its  final 
decision  on  major  financing  operations. 
Historically,  this  advice  has  been 
offered  by  debt  management  advisory 
committees  established  by  the  several 
major  segments  of  the  financial 
community,  which  committees  have 
been  utilized  by  the  Department  at 
meetings  called  by  representatives  of 
the  Secretary.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  Pub.  L  92- 
463.  The  advice  provided  consists  of 
commercial  and  financial  information 
given  and  received  in  confidence.  As 
such  debt  management  advisory 
committee  activities  concern  matters 
which  fall  wtihin  the  exemption  covered 
by  section  552b(c)(4)  of  Title  5  of  the 
United  States  Code  for  matters  which 
are  "trade  secrets  and  commercial  or 
financial  information  obtained  fi"om  a 
person  and  privileged  or  confidential." 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  an  advisory 
committee,  premature  disclosure  of 
these  reports  would  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  also  fall 
within  the  exemption  covered  by  section 
552b(c)(9)(A)  of  Title  5  of  the  United 
States  Code. 

The  Assistant  Secretary  (Domestic 
Finance)  shall  be  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of 


section  552b  of  Title  5  of  the  United 
States  Code. 
Cliailes  O.  Sethness, 

Assistant  Secretary  (Domestic  Finance]. 

Date:  July  5. 1988. 
[FR  Doc.  88-15439  Filed  7-8-88;  8:45  am] 

BILUNQ  COOE  4«10-2$-M 


Public  Information  Collection 
Requirentents  Submitted  to  OMB  for 
Review 

Date:  July  1. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0675. 

Form  Number  IRS  Form  1040EZ. 

Type  of  Review:  Extension. 

Title:  Income  Tax  Retiun  for  Single 
Filers  with  No  Dependents. 

Description:  This  form  is  used  by 
certain  single  individuals  to  report  their 
income  subject  to  income  tax  and  to 
compute  their  correct  tax  hability.  The 
data  is  also  used  to  verify  that  the  items 
reported  on  the  form  are  correct  and  are 
also  for  general  statistics  use. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
17,980,270. 

Estimated  Burden  Hours  Per 
Response:  29  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
8,684,337  hours. 

OMB  Number  1545-0085. 

Form  Number  IRS  Form  1040A. 

Type  of  Review:  Revision. 

Title:  U.S.  Individual  Income  Tax 
Return. 

Description:  This  form  is  used  by 
individuals  to  report  their  income 
subject  to  income  tax  and  to  compute 
their  correct  tax  liabihty.  The  data  is 
used  to  verify  that  the  income  reported 
on  the  form  are  correct  and  are  also  for 
statistics  use. 

Respondents:  Individuals  or 
households. 
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Estimated  Number  of  Respondents: 
21.447.413. 

Estimated  Burden  Hours  Per 
Response:  2  hours  and  23  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
21,745,403  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget.  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Dale  A.  Morgan, 

Departmental  R^MFts,  Management  Officer. 
|FR  Doc.  88-15492  Filed  7-8-«8;  8:45  am) 

WLUNO  CODE  4<1»-M-« 


Customs  Service 

IT.D.  8«-39J 

Revocation  of  Customs  Brolcer's 
Permits  l»y  Action  of  Ufir,  Express 
Service  International,  et  al. 

agency:  U.S.  Customs  Service. 

Department  of  the  Treasury. 

actiom:  General  notice. 

summary:  Notice  is  hereby  given  that  on 
April  28, 1968.  puraiiant  to  section 
641(c)(3),  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1641(c)(3)),  and  9  111-45  of  the 
Customs  Regulations,  as  amended  (19 
CFR  111.45),  the  permits  for  the  Customs 
brokers  listed  below  were  revoked  in 
the  districts  indicated. 

Baltimore 

Express  Service  International 

Floarea  Florescu 

Michael  McLean 

Movers  Port  Service 

Nathan  Wein 
Boston 

Compass  Forwarding  Co..  Inc. 
Charleston 

Burlington  Northern  Customs 
Brokerage 

C.F.  Export-Import  Services.  Inc. 
Chicago 

)anet  K.  Lutton 
Detroit 

Air  Express  International 

C.F.  Export-Import  Services.  Inc. 

Compagnie  d'Affretement  et  de 
Transport  U.S.A.,  Inc. 
Dallas/Fort  Worth 

Dorf  International  Ltd. 
Duluth 

Associated  Customs  Brokers,  Inc. 
Honolulu 

Arthur  J.  Fritz  &  Co. 
Houston 

I.C.E.  Co.,  Inc. 

McLean  Cargo  Specialists 


Western  Overseas  Corp. 
Laredo 

Dynamic  Ocean  Services  Intenational 
Miami 

Almac  Shipping  Co..  Inc. 

C.F.  Export-Import  Services 

Lusk  Shipping  Co.,  Inc. 

McLean  Cargo  Specialists,  Ina 
New  Orleans 

Emery  Customs  Brokers 
New  York 

Janet  K.  Lutton 

Lusk  Shipping  Co.,  Inc. 
Norfolk 

BDP  International,  Inc. 
niiladelphia 

N.J.  DeFonte 
Portland,  Me. 

J.F.  Moran  Co.,  Inc. 
San  Francisco 

Brinkley  and  Associates 

Duty  Drawback  Service,  Ina 

Frank  Cadenhead 

Geo.  S.  Bush  ft  Cc  Inc.  (Portland) 

Howard  Hartry 

Mohawk  Customs  &  Shipping  Co. 

P.S.  Clearance 

S.H.  Brogan  Consulting.  Inc. 
Seattle 

Seaport  International 
Savannah 

Four  Winds 

Louis-Ferdinand  and  Co.,  Inc. 

Lusk  Shipping  Co.,  Inc. 
Tampa 

Lund  &  Pullara.  Inc. 

Lusk  Shipping  Co..  Inc. 

Marvin  Madden  Co. 

M.G.  Maher  ft  Co..  bic. 

Dated:  )u1y  1.  IMS. 
Michael  H.  Lana, 
Acting  Commissioner  of  Customs. 
(FR  Doc.  88-15447  Filed  7-8-88;  8.-4S  am] 

BIUJNQ  COOE  4aai>-02-ll 


Fiscal  Service 

[Dtpt  circular  570;  IMS  Rav.l 

Companies  Holding  Certificates  of 
Authority  as  Aoeeptatile  Sureties  on 
Federal  Bonds  and  as  AccepUWe 
Reinsuring  Companies;  Publication  of 
Annual  List;  CofTSCtton 

In  notice  document  8B-1427&  Part  U. 
beginning  on  Page  25052.  in  the  issue  of 
Friday,  July  1, 1988,  make  the  following 
correction: 

Page  25059  and  25060  are  transposed: 
therefore,  the  order  of  these  two  pages 
should  be  reversed. 


Dated:  |uly  6. 1988. 

Tetry  L.  Bujwf, 

Manager.  Surety  Bond  Branch. 

(FR  Doc.  88-15474  Filed  7-6-88;  8:45  am] 

MLLINa  CODE  MIO-U-M 


Internal  Revenue  Service 
IDelegation  Order  No.  231 1 

Delegation  of  Authority 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Delegation  of  authority. 

summary:  Repayment  of  erroneous 
refunds  without  interest  under  certain 
circumstances. 

New  Delegation  Order  provides 
delegation  of  authority  to  District  and 
Service  Center  Directors  to 
administratively  determine  that  interest 
is  not  due  on  erroneous  refunds  under 
certain  circumstances.  Authority  may  be 
redelegated  to  the  division  chief  level. 
The  text  of  the  delegation  order  appears 
below. 
EPFEcnvc  date:  July  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

Sandra  F.  McAree  TR:L.  Room  3611. 
1111  Constitution  Ave..  NW.. 
Washington.  DC  20224.  202-566-7575 
(not  a  toll-free  telephone  number). 

Edward  |.  Martin. 

Director,  Off  ice  of  Legislative  and 
Management  Support. 

Pursuant  to  the  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
Treasury  Order  150-10  and  section 
6404(e)(2)  of  the  Internal  Revenue  Code 
of  1988.  authority  to  make 
administrative  determinations  that 
interest  is  not  due  on  erroneous  refunds 
is  hereby  delegated  to  District  Directors 
and  Service  Center  Directors.  This 
authority  may  be  redelegated  to  the 
division  chief  level. 

In  all  instances,  the  following 
conditions  apply: 

1.  Documentation  is  present  which 
leaves  no  doubt  that  a  Service  error 
caused  the  erroneous  refund  to  be 
issued. 

2.  Documentation  is  present  which 
substantiates  that  repayment  of  the 
refund  has  been  made  in  full. 

3.  The  official  is  satisfied,  after 
considering  the  relative  size  of  the 
erroneous  refund  and  the  amount  of 
interest  involved,  the  circumstances 
surrounding  any  delay  in  the  repayment 
of  the  erroneous  refund  and  the  handling 
and  collection  costs  which  would  be 
entailed,  that  a  waiver  would  be  fair 


and  equitable  to  the  Government  and 
the  taxpayer. 

The  authority  delegated  herein  may 
not  be  further  redelegated. 

Date:  June  14, 1988. 

Approved: 
Charles  H.  Brennan. 
Deputy  Commissioner,  Operations. 
[FR  Doc.  88-15483  Filed  7-8-88:  8:45  am] 

BILUNO  COOe  4t30-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19. 
1985  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2, 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "Umberto 
Boccioni:  A  Retrospective"  (see  list  •) 
imported  from  abroad  for  the  temporary 
e.\hibition  without  profit  within  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  New  York,  New  York, 
beginning  on  or  about  September  15, 
1988,  to  on  or  about  January  8, 1989,  is  in 
the  national  interest. 
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*  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202-485-7986.  and  the  address  is  Room  700.  U.S. 
Information  Agency.  301  4lh  Street,  SW., 
Washington.  DC  20547. 


Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Date:  June  6, 1988. 

R.  Wallace  Stuart. 

Acting  General  Counsel. 

[FR  Doc.  88-15479  Filed  7-8-88;  8:45  am] 

BtLLING  COOE  KSO-OI-M 


Grants  Program  for  Private,  Not-for- 
Prof  it  Organizations  in  Support  of 
International  Educational  and  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announce  a  program  of  selective 
assistance  and  limited  grant  support  to 
non-profit  activities  of  United  States 
institutions  and  organizations  in  the 
Private  Sector.  The  program  is  designed 
to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  other  countries  and  to  strengthen 
the  ties  which  unite  our  societies.  The 
information  collection  involved  in  this 
solicitation  is  covered  by  OMB 
Clearance  Number  3116-0175  entitled 
"A  Grants  Program  for  Private.  Non- 
profit Organization  in  Support  of 
International  Educational  and  Cultural 
Activities,"  announced  in  the  Federal 
Register.  June  3, 1987. 

Private  Sector  Organizations 
interested  in  working  cooperatively  with 
USIA  on  the  following  concept  are 
encouraged  to  so  indicate: 

The  Office  of  Private  Sector  Programs 
will  assist  in  supporting  and  exchange 
that  will  focus  on  the  United  States  and 
Africa:  Petroleum  Issues  in  the  1990s. 
USIA  representatives  abroad  will  select 
the  participants  from  both  African  oil 
exporting  and  oil  importing  nations.  The 
project  scheduled  for  November  1988 
will  be  conceived  and  executed  by  a 
U.S.  not-for-profit  institution  with 
expertise  in  the  field  of  energy  and/or 
African  affairs.  The  project  design  will 


include  discussion  of  U.S.  trade  in 
petroleum  with  Africa,  the  petroleum 
sector  and  its  relationship  to  economic 
development  and  energy  conservation. 
U.S.  national  oil  policy  and  energy 
prospects  in  the  1990s  for  Africa  and  the 
United  States  will  also  be  covered. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
programming;  and  with  organizations 
that  have  potential  for  obtaining  private- 
sector  funding  in  addition  to  USIA 
support.  Organizations  must  have  the 
substantive  expertise  and  logistical 
capability  needed  to  successfully 
develop  and  conduct  the  above  project 
and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
lasting  impact  on  their  participants. 

Interested  organizations  should 
submit  a  request  for  complete 
application  materials — postmarked  no 
later  than  fifteen  days  from  the  date  of 
this  notice — to  the  address  listed  below. 
The  Office  of  Private  Sector  Programs 
will  then  forward  a  set  of  materials 
which  contains  proposal  guidelines. 
Please  refer  to  this  specific  program  by 
name  in  your  letter  of  interest  This 
announcement  is  not  a  solicitation  for 
proposals.  It  requests  letters  of  interest 
from  potential  grantee  institutions. 
Information  on  the  proposal  submission 
deadline  will  be  forwarded  with  the 
•  apphcation  materials. 

Office  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cultural 
Affairs,  (ATTN:  Initiatives— Africa: 
Petroleum  Exchange),  United  States 
Information  Agency,  301  4th  Street  SW.. 
Washington,  DC  20547. 

Dated:  July  1, 1988. 
Roger  C.  Rasco, 

Deputy  Director.  Office  of  Private  Sector 

Programs. 

[FR  Doc.  88-15472  Filed  7-8-88;  8:45  am) 

BILUNG  COOE  S23«M)1-M 
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FARM  CREDIT  AOMINtSTRATION 

Farm  Credit  Administration  Board: 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  {5  U.S.C.  552b(e)(3)).  of  the 
special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 

DATE  AND  TtME:  The  meeting  was  held  at 
the  offices  of  the  Farm  Credit 
Administration  in  McLean,  Virginia,  on 
luly  6, 1986.  from  4:00  p.m.  until  such 
time  as  the  Board  concluded  its 
business. 

FOR  FtlRTHER  INFORMATION  CONTACT: 

David  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board,  1501  Farm 
Credit  Drive.  McLean,  Virginia  22102- 
5090,  (703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPtEMENTARV  INFORMATION:  This 
meeting  of  the  Board  was  dosed  to  the 
public.  The  matter  considered  at  the 
meeting  was: 

aoaedSatian' 

1.  The  Federal  Land  Banit  of  fackson.  in 
receivership,  and  the  Federal  Land  Bank 
ABSociation  of  )ackson.  in  receivership. 

Dated:  July  7, 1988. 
David  A.  Hill. 

Secretary,  Fami  Credit  Administration  Board. 
|FR  Doc.  88-15588  Filed  7-7-88:  4K)2  pm] 

WLLINQ  COOE  6705-01-M 

FARM  CREOrr  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

agency:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia,  on  July  12, 1988  from  10:00  a.m. 


until  such  time  as  the  Board  may 

conclude  its  business. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  A.  Hill,  Secretary  to  the  Farm 

Credit  Administration  Board,  McLean. 

Virginia  22102-5090.  (703)  883-4003.  (703) 

883-4444. 

ADDRESS:  Farm  Credit  Administration. 

1501  Farm  Credit  Drive,  McLean, 

Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 

this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  will  be  closed  to  the 
public.  The  matters  to  be  considered  at 
the  meeting  are: 

Open  Session 

1.  Final  Regulations  Governing  Civil  Money 
Penalties,  12  CFR  Parts  662  and  863: 

2.  Final  Regulations  Governing  PCA's 
Examination  Process.  12  CFR  Parts  611  and 
617; 

3.  ReafHrmation  of  Final  Rule  Relating  to 
the  Book -Entry  Procedure  Applicable  to  the 
Farm  Credit  System  Fiivancial  Assistance 
Corporation.  12  CFR  Part  615.  new  Subpart  R: 
and 


CloMdl 

4.  Examination  bikI  Enforcement  Matters. 

Dated:  )uly  7. 1968. 
David  A.  Hill, 

Secretary,  Farm  Credit  Admi/iistratioa  Board. 
|FR  Doc.  88-15589  Filed  7-7-88: 4:02  pro] 
BILUNQ  COK  OOtmt-M 

FEOBML  OCPOWTINSURANCC 
CORPORATION 

Notice  of  Change  in  Subiect  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Wednesday, 
July  6. 1988,  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  L.  William  Seidman, 
seconded  by  Director  C.  C.  Hope.  Jr. 
(Appointive),  concurred  in  by  Director 
Robert  L.  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  in  open 
session  and  the  addition  to  the  agenda 
for  consideration  at  the  Board's  closed 
meeting  to  be  held  at  2:30  p.m.  the  same 
day,  on  less  than  seven  days'  notice  to 


the  public,  of  the  request  of  Sumitomo 
Trust  and  Banking  Co.  (U.SJ^.).  New 
York  City  (Manhattan),  New  York,  for 
modification  of  Order  granting  Federal 
deposit  insurance. 

"The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  moved  horn 
open  session  to  closed  session  in  a 
meeting  open  to  public  observation;  and 
that  the  matter  moved  from  open 
session  to  closed  session  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6).  (c)(8). 
and  (c)(9KA)(ii)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(cH6), 
(c)(8).  and  (cM9)(A)(ii)). 

Dated:  (uly  7. 190. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
|FR  Doc.  88-15550  Filed  7-7-88: 12:41  pm] 
BILUNG  COOE  •714-Ot-M 


FEDERAL 


>  Session  closed  (o  the  public — exempt  pursuant 
to  5  U.S.C.  552b(c)(4),  (6),  (8)  and  (9). 


'  Session  closed  to  the  public— exempt  pursuant 
to  5  U.S.C.  M2b(c)  (4).  (8)  and  |9). 


July  «.  198a 

The  foHowing  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
94-409),  5  U.S.C.  552B: 
TIME  AND  date:  10:00  a.m.,  July  13, 198& 

PLACE:  825  North  Capitol  Street  NE.. 
Room  9306.  Washington.  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
information:  Lois  D.  Cashell,  Acting 
Secretary,  Telephone  (202)  357-«400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  Agenda,  881st  Meeting — 
July  13, 1968,  Regular  Meeting  (10:00  a.m.) 

CAP-1. 
Docket  No.  HB20-85-1-000.  Public  Service 
Company  of  Indiana.  Louisville  Gas  and 
Electric  Company.  Ohio  Power  Company. 
City  of  Vanceburg,  Kentucky.  City  of 
Hamilton.  Ohio,  Kane  //ha  Valley  Power 
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Company.  Elkem  Metals  Company  and 
Kentucky  Utilities  Company 
CAP-2. 
Project  No.  8864-006,  Weyerhaeuser 
Company 
CAP-3. 
Project  No.  74flO-004.  Commonwealth 
Hydroelectric,  Inc. 
CAP-4. 
Pioject  No.  8662-006.  Nockaraixon  Hydro 
Associates 
CAP-5. 
Project  No.  10585-001,  Meldahl 
Hydropower  Development  Corpordtion 
CAP-6. 
Project  No.  2088-017,  Oroville- Wyandotte 
Irrigation  District 
CAP-7. 
Project  Nos.  8245-001  and  -002,  Bellows- 
Tower  Hydro,  Inc. 
CAP-6. 
Project  Nos.  882(M»2.  8822-002  and  8823- 
002,  City  of  New  York,  New  York 
CAP-9. 
Project  No.  7318-004,  Consolidated  Power 
Company 
CAP-10. 
Project  No.  1417-008,  The  Central  Nebraska 

Public  Power  and  Irrigation  District 
Project  No.  1835-019,  Nebraska  Public 
Power  District 
CAP-11. 

Project  No.  9711-OOa  Inghams  Corporation 
CAP-12. 
Project  No.  9712-000.  Beardslee 
Corporation 
CAP-13. 
Project  No.  8142-007,  Henwood  Associates, 
Inc. 
CAP-14. 
Docket  Nos.  ER88-398-000  and  FA86-063- 
000.  Louisiana  Power  li  Light  Company 
CAP-15. 
Docket  No.  ER88-411-O0Q.  Vermont  Electric 
Power  Company 
CAP-16. 
Docket  Nos.  ER85-64&-003  and  ER85-647- 
008  (Phase  I).  ER85-646-0(S  and  ER85- 
647-003  (Phase  II),  New  England  Power 
Company 
CAP-17. 
Docket  No.  QF88-64-001.  Lajet  Energy 
Company 
CAP— 18. 
Docket  No.  QF86-55S-000,  York  Canyon 
Cogeneration  Associates 
CAP-19. 
Docket  No.  ER8ft-279-000,  Potomac  Electric 
Power  Company 
CAP-20. 
Dodiet  Na  ER86-25-001.  Pacific  Power  & 
Light  Company 
CAP-21. 
Docket  No.  EL88-19-000,  Central  Vermont 
Public  Service  Corporation,  Lyndonville 
Electric  Department,  Village  of  Johnson 
Water  and  Light  Department  and  Village 
of  Hyde  Park  Water  and  Light 
Department 

Consent  Miscellaneous  Agenda 

CAM-1. 
Docket  No.  FA87-63-001.  Virginia  Electric 
and  Power  Company 
CAM-2. 
Dodiet  No.  FA87-65-000,  Connecticut  Light 
and  Power  Company 


CAM-3. 
Docket  No.  RM88-10-000,  Revision  of 
Defmition  For  Natural  Gas  Produced 
From  Devonian  Shale 
CAM-4. 

Docket  No.  GP88-2-001.  Forest  Oil 
Corporation 
CAM-5. 

Docket  No.  GP86-44-001.  Zilkha  Energy 
Company 

Consent  Gas  Agenda 

CAG-1. 

Docket  No.  RP86-192-000,  Texas  Eastern 
Transmission  Corporation 
CAG-2. 

Docket  No.  RP88-80-004.  Texas  Eastern 
Transmission  Corporation 
CAG-3. 
Docket  No.  RP88-193-000,  Midwestern  Gas 
Transmission  Company 
CAG-4. 
Docket  No.  RP88-195-000.  Northern  Border 
Pipeline  Company 
CAG-5. 

Omitted 
CAG-6. 
Docket  No.  RP86-135-000,  Caprock  Pipeline 
Company 
CAG-7. 
Docket  Nos.  RP88-94-002  and  RP88-94-005, 
Natural  Gas  Pipeline  Company  of 
America 
CAG-8. 
Docket  No.  RP88-47-004.  Northwest 
Pipeline  Corporation 
CAG-9. 
Docket  Nos.  RP85-169-030  and  RP85-ie9- 
039,  Consolidated  Gas  Transmission 
Corporation 
CAG-10. 
Docket  No.  RP88-131-002.  Carnegie  Natural 
Gas  Company 
CAG-11. 
Docket  Nos.  RP88-45-001,  and  RP68-45- 
003,  Arkla  Eitergy  Resources,  a  division 
of  Arkla,  Inc. 
CAG-1 2. 
Docket  No.  RP88-27-007,  United  Gas 
Pipeline  Company 
CAG-13. 
Docket  No.  RP88-47-007,  Northwest 
Pipeline  Corporation 
CAG-14. 
Docket  No.  TA85-1-33-009,  H  Paso  Natural 
Gas  Company 
CAG-15. 
Docket  No.  TA88-2-25-004,  Mississippi 
River  Transmission  Corporation 
CAG-16. 
Docket  No.TAa8-l-51-003,  Great  Lakes 
Gas  Transmission  Company 
CAG-17. 
Docket  Nos.  TA87-5-21-003  (PGA  87-4al 
and  TAa2-2-21-009,  Columbia  Gas 
Transmission  Corporation 
CAG-18. 
Docket  No.  RP83-58-014,  Southern  Natural 
Gas  C(»npany 
CAG-ia 

Docket  No.  RP87-43-001,  MIGC  Ina 
CAG-20. 
Docket  No.  RP88-86-002,  Southern  Natural 
Gas  Company 
CAG-21. 


Docket  Nos.  RP86-119-007.  TA84-2-9-009 
and  TA85-l-e-006,  Tennessee  Gas 
Pipeline  Company 
CAG-22. 
Docket  No.  RPS7-55-000.  Columbia  Gas 
Transmission  Corporation 
CAG-23. 
Docket  No.  TA85-1-29-005  (Sulpetro  Issue). 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-24. 

Docket  No.  RP87-74-000.  Colorado 
Interstate  Gas  Company 
CAG-25. 
Docket  No.  RP87-7-003.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-26. 
Docket  No.  RI88-30-002.  Phillips  66  Natural 
Gas  Company 
CAG-27. 
Docket  No.  G-4579-044,  The  George  R. 

Brown  Partnership 
Docket  No.  G-4579-045,  Mobile  Exploration 

and  Producing  North  America,  Inc. 
Docket  Nos.  G-4579-046  and  G-2758-001, 
Texaco  Inc.  and  Texaco  Producing  Inc. 
Docket  Nos.  G-457»-047.  G-3244-001  and 
CI63-1045-001.  Cities  Service  Oil  and 
Gas  Corporation  (Operator) 
Docket  No.  G-6686-004,  Union  Texas 
Petroleum  Corporation  (Operator) 
Docket  No.  CI86-326-001.  Belco 

Development  Croporation 
Docket  No.  C187-226-001,  Enstar 

Corporation 
Docket  Nos.  C187-1-002  and  C187-261-001, 

American  Royahy  Producing  Company 
Docket  No.  CI63-1045-002,  Samson 
Resources  Company 
CAG— 28 
Docket  Nos.  CI85-522-000,  CI87-636-000 
and  C187-301-000,  Marathon  Oil 
Company 
CAG-29. 
Docket  No.  CI88-190-000.  Enron  Oil  &  Gas 

Company 
Docket  No.  CI88-191-000,  Enron  Producing 

Company 
Docket  No.  CP88-144-000.  Northern 
Natural  Gas.  Company,  Division  of  Enron 
Corp. 
CAG-30. 
Docket  No.  CI87-887-000,  Cimarron 
Transmission  Company  v.  Lincoln  Rock 
Corporation 
Docket  No.  CI88-144-00a  Lincohi  Rodi 
Corporation 
CAG-31. 
Docket  No.  CP84-441-027,  Tennessee  Gas 
Pipeline  Company 
CAG— 32. 
Docket  No.  CP87-309-001,  Southwest  Gas 
Corporation  and  Paiute  Pipeline 
Company 
CAG— 33. 
Docket  No.  CP87-17-001,  United  Gas  Pipe 

Line  Company 
Docket  No.  CP88-124-001,  Mississippi 
River  Transmission  Corporation 
CAG-34. 
Docket  No.  CP88-212-001,  West  Texas 
Gathering  Company 
CAG-35. 
Docket  No.  CP84-441-025,  Tennessee  Gas 
Pipeline  Company 
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CAG-36. 

Docket  No.  CP8»-254-312.  Williston  Basin 
Interstate  Pipeline  Company 
CAC-37. 
Docket  No.  CP8»-8-002.  Great  Lakes  Gas 
Transmission  Company 
CAC-38. 
Docket  Nos.  CP83-254-311  and  CP83-335- 
227,  Williston  Basin  Interstate  Pipeline 
Company 
CAG-39. 
Docket  No.  CP88-18-002.  Florida  Gas 
Transmission  Company 
CAG-40. 
Docket  No.  CP88-328-001.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-41. 
Docket  Nos.  CP81-482-005,  CP84-49-002. 
CP85-586-0(n.  CP88-396-002,  CP86-536- 
001.  CP86-537-001.  CP86-647-002,  CP86- 
062-001.  CP86-736-001,  CP86-741-001. 
CP87-47-001.  CP87-71-001.  CP87-81-001 
and  CP87-87-001.  Tennessee  Gas 
Pipeline  Company 
Docket  No.  CP8a-364-003,  Columbia  Gas 
Transmission  Corporation 
CAG-42. 
Docket  No.  CP87-407-001.  National  Fuel 

Gas  Supply  Corporation 
Docket  No.  RP86-13e-0O4.  National  Fuel 
Gas  Supply  Croporation 
CAG-^3. 
Docket  No.  CP88-12-001.  Columbia  Gus 
Transmission  Corporation 
CAG-44. 
Docket  Nos.  CP87-4»9-000.  001  and  002.  El 
Paso  Natural  Gas  Company 
CAC-45. 
Docket  No.  CP87-442-001.  ANR  Pipeline 
Company 
CAG-46. 
Docket  No.  TC88-6-004.  United  Gas  Pipe 
Line  Company 
CAG-47. 
Docket  No.  CP87-8-003.  Tennessee  Gas 
Pipeline  Company 
CAG-48. 
Docket  No.  CP87-19-000.  Pacific  Gas 
Transmission  Company 
CAG-49. 
Docket  Nos.  CP8&-21.V-000,  Cl'80-245-000, 
CP8&-280-000.  CP86-286-000  and  CP86- 
606-flOO,  Questar  Pipeline  Company  et  al. 
CAG-50. 
Docket  No.  CP87-165-000.  Overthnisl 
Pipeline  Company 
CAC-51. 
Docket  Nos.  CP85-108-000  and  CPB5-10&- 
001.  Tennessee  Gas  Pipeline  Company 
CAG-52. 

Docket  No.  CP88-278-000.  Shenandoah  Gas 
Company 
CAG-53. 
Docket  No.  CP84-760-003.  Trunkline  Gas 

Company 
Docket  Nos.  CP87-257-000  CP87-512-000 
and  CP88-54-000.  Southern  Natural  Gas 
Company 
CAG-54. 
Docket  No.  CP87-534-000,  Bayou  Interstate 
Pipeline  System  and  Pelican  Interstate 
Gas  System 
CAG-55. 
Docket  Nos.  CP87-335-000  and  CP87-335- 
001.  Northwest  Pipeline  Corporation 
CAG-56. 


Docket  No.  CP88-134-000.  East  Tennessee 
Natural  Gas  Company 
CAG-57. 
Docket  No.  CP87-519-000.  Colorado 
Interstate  Gas  Company 
CAG-58. 
Docket  No.  CP88-126-000.  Tennessee  Gas 
Pipeline  Company 
CAG-59. 
Docket  No.  CP88-1 56-000.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-60. 
Docket  No.  CP84-336-004.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-61. 
Docket  No.  CP88-131-001.  Carnegie  Natural 
Gas  Company 

/.  Licensed  Project  Matters 

P-1. 
Discussion  of  Issues  Related  to  Cumulative 
Impact  Assessments 

//.  Electric  Rate  Matters 

ER-1. 
Docket  Nos.  ER87-72-001  and  ER87-73-001. 
Orange  and  Rockland  Utilities.  Inc. 
Opinion  on  initial  decision  concerning 
rale  of  return. 

Miscellaneous  Agenda 

M-1. 
Docket  No.  RM8e-17-000,  Regulations 

Governing  the  Public  Utility  Regulatory 

Policies  Act  of  1978.  Notice  of  Proposed 

Rulemaking. 
M-2. 

Reserved 
M-3. 

Reserved 
M-4. 
Docket  No.  GP86-54-000.  ANR  Wpeline 

Company  v.  Wagner  &  Brown 
Docket  No.  GP83-48-000.  Producer's  Gas 

Company  v.  Southport  Exploration,  el  al. 

&  Kaiser-Francis 
Docket  No.  RM83-49-000.  Natural  Gas 

Pipeline  Company  of  America  v.  John  A. 

Masek.  et  al. 
Docket  No.  GP83-55-000,  Associated  Gas 

Distributors 
Docket  No.  GP84-57-000.  Transcontinental 

Gas  Pipe  Line  Corporation  v.  Koch 

Industries 
Docket  No.  GP85-1-000.  Transcontinental 

Gas  Pipe  IJne  Corporation  v.  Felmont  Oil 

Corporation  and  Case-Pomeroy  Oil 

Corporation 
Docket  No.  GP83-10-000.  Southern  Natural 

Gas  Company  v.  Pogo  Producing 

Company 
Docket  No.  GP85-11-000.  Sea  Robin 

Pipeline  Company  v.  f>ogo  Producing 

Company 
Docket  No.  GPa5-33-000.  KN  Energy  Inc.  v. 

|oe  Gray,  et  al.. 
Docket  No.  GP86-39-000.  ANR  Pipeline 

Company  v.  Northwestern  Life  Insurance 

Company 
Docket  No.  GPB8-55-000.  ANR  Pipeline 

Company  v.  Hamilton  Brothers,  et  al. 
Docket  No.  GP86-56-000.  Cabot  Pipeline 

Corporation 
Docket  No.  GP87-13-000.  ANR  Pipeline 

Company  v.  Helmerich  &  Payne,  Inc. 
Docket  No.  GP87-21-000.  ANR  Pipeline 

Company  v.  Plains  Resources.  Inc.     ^ 


Docket  No.  GP87-54-000.  Transcontinental 

Gas  Pipe  Line  Corporation 
Docket  No.  GP88-12-000.  Colorado 

Interstate  Gas  Company  v.  RJB  Gas 

Pipeline  Company 
Docket  No.  GP88-15-000,  ANR  Pipeline 

Company  v.  Maguire  Oil  Company,  et  al. 
Docket  No.  GP88-16-000,  Colorado 

Interstate  Gas  Company  v.  Chemco.  et 

al.  Complaint  raising  NGPA  Title  I 

issues. 

Docket  No.  RM88-2O-000.  Five- Year  Take- 
Or-Pay  Make-Up  Provisions  In  Natural 
Gas  I^ducer-Pipelines  Contracts.  Notice 
of  Proposed  Rulemaking. 
M-6. 

Docket  Nos.  RI88-281-000  through  RieS- 
284-000  and  R18&-S63-000  through  R188- 
982-000,  Exxon  Corporation 

Docket  No.  R188-1114-000  through  RI88- 
1154-000.  Arco  Oil  and  Gas  Company 

Docket  No.  Docket  Nos.  RI88-1 207-000 
through  RI8e-1213-000,  Samedan  Oil 
Corporation.  Order  concerning 
requirement  for  five-year  make  up  rights. 

/.  Pipeline  Rate  Matters 

RP-1. 

Docket  No.  IS87-14-000.  et  a  I.,  Buckeye 
Pipe  Line  Company.  Interlocutory  appeal 
concerning  disclosure  of  certain  cost 
data. 
RP-2. 

Docket  Nos.  RP87-73-000  and  RP87-73-002 
through  -004,  Algonquin  Gas 
Transmission  Company.  Contested 
settlement  regarding  Part  284 
transportation. 
RP-3. 

(A)  Docket  No.  GP88-1 1-000,  Hadson  Gas 
Systems,  Inc.  Declaratory  order 
concerning  "on  behalf  ot'  requirement  in 
NGPA  section  311. 

(B)  Docket  No.  CP88-286-000.  Cascade 
Natural  Gas  Company  v.  Northwest 
Pipeline  Corporation,  Chevron  Chemical 
Company,  Intermountain  Gas  Company. 
Madson  Gas  Systems.  Inc..  Llano.  Inc., 
Corpus  Christi  Industrial  Pipeline 
Company  and  Transco  Energy  Marketing 
Company.  Complaint  concerning 
transportation  under  NGPA  section  311. 

(C)  Docket  Nos.  RP88-61-002.  RP88-67-O02 
and  RP88-175-000.  Texas  Eastern 
Transmission  Corporation.  Order 
concerning  section  311  and  intemiptiblc 
transportation  rates. 

(D)  Docket  Nos.  RP88-17-m0  and  -Oil. 
Southern  Natural  Gas  Company.  Order 
concerning  priority  of  section  311 
shippers  who  switch  to  blanket 
certificate  service. 

//  Producer  Matters 

CI-1. 
Reserved 

///.  Pipeline  Certificate  Matters 

CP-1. 

Reserved 
Lois  0.  Casbell, 

Acting  Secretary. 

|FR  Doc.  88-15508  Filed  7-7-S&,  9:49am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule.  Proposed 
Rule,  and  Notice  docunients  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewhere  in  the 
Issue. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  ParU  370  and  386 

[Docket  No.  80350-8050] 

Export  of  Commodities  on  Board 
Country  Group  Q,  W,  Y,  or  Z  Vessels 
and  Aircraft 

Correction 

In  proposed  rule  document  88-13946 
originally  appearing  on  page  23228  in  the 
issue  of  Tuesday,  June  21, 1988,  and 
corrected  on  page  24551  in  the  issue  of 
Wednesday,  ]une  29, 1988,  make  the 
following  correction: 

On  page  24551,  in  the  first  column,  the 
CFR  line  was  incorrect  and  should 
appear  as  set  forth  above. 

MUJNO  CODE  1S0S-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  185  and  186 

IOPP-00264;  FRL  3407-51 

Tolerances  for  Pesticides  in  Food  and 
Animal  Feeds;  Transfer  of  Regulations 

Correction 

In  rule  document  88-14718  beginning 
on  page  24666  in  the  issue  of 
Wednesday,  June  29, 1988,  make  the 
following  corrections: 

1.  On  page  24666,  in  the  third  column, 
in  the  right-hand  side  of  the  table. 
"185.3350"  should  read  "185.3550". 

2.  On  page  24667,  in  the  third  column, 
under  Part  185,  Subpart  B,  in  section 
185.800,  the  second  line  "1-[1H-1.2.4- 
triazol-l-yl]-2-butanone"  should  read 
"(l//-l,2,4-triazol-l-yl]-2-butanone". 

3.  On  page  24668,  in  the  first  column, 
under  Part  185,  Subpart  B,  in  section 
185.5450,  the  second  line 
'Tetrabromolethyl)]-2,2- '  should  read 
*Tetrabromoethyl)]-2,2-". 

4.  On  page  24669,  in  the  first  column, 
under  Part  186,  Subpart  B,  in  section 
186.3400,  the  second  line  "alpha-cyano- 
3-phenoxbenzyUR)-2-(2"  should  read 
"alpha-cyano-3-phenoxybenzyl(fl)-2-[2". 

BILUNG  CODE  1SOS41-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Parts  193  and  561 
[OPP-00263;  FRL  3407-4] 

Tolerances  for  Pesticides  in  Food  and 
Animal  Feeds;  Transfer  of  Regulations 

Correction 

In  rule  document  88-14717  beginning 
on  page  24666  in  the  issue  of 
Wednesday,  June  29, 1988,  make  the 
following  correction: 

On  page  24666,  in  the  second  column, 
the  bold  faced  heading  should  read  as 
follows: 

"PARTS  193  AND  561 
[REDESIGNATED  AS  40  CFR  PARTS 
185  and  186]" 

nUJNG  COOE  1S05-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-9404)8-4212-13;  A-22677] 

Arizona;  Exchange  of  Public  and 
Private  Lands  in  La  Paz  and  Mohave 
Counties 

Correction 

In  notice  document  88-8130  beginning 
on  page  12474  in  the  issue  of  Thursday, 
April  14. 1988,  make  the  following 
correction: 

On  page  12474,  in  the  first  column,  in 
the  land  description,  under  T.  15  N..  R. 
19  W..  under  Sec.  23,  "EV4WV4"  should 
read  "EV3W%" 

BILUNG  COOE  150S41.O 
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Part  II 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  23  etc. 

Cockpit  Voice  Recorders  (CVR)  and 

Flight  Recorders;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  23, 25, 27, 29, 91, 121, 
125,  and  135 

[Docket  Na  25530;  Amdt  Not.  23-35, 25- 
65,  27-22, 29-25, 91-204, 121-197, 125-10, 
135-26] 

[RiN  212fr-AC4<) 

Cockpit  Voice  Recorders  (CVR)  and 
Fligirt  Recorders 

AQINCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  request  for  additional 
comments  (Part  91  requirements). 

summary:  The  FAA  amends  its 
regulations  to  require  digital  flight  data 
recorders  and  cockpit  voice  recorders 
(CVRs)  to  be  installed  in  a  broad 
category  of  airplanes  and  rotorcraft 
operated  by  air  carriers  and  conmiuters, 
as  well  as  in  selected  aircraft  operated 
in  general  aviation.  The  amendments 
are  in  response  to  legislation  which 
mandates  the  FAA  to  amend  its  flight 
recorder  and  CVR  requirements  in 
accordance  with  recommendations  from 
the  National  Transportation  Safety 
Board  (NTSB).  The  intent  of  this 
rulemaking  is  to  provide  more 
information  to  accident  investigators  in 
determining  the  causes  of  accidents  and 
the  measures  needed  to  correct  the 
causes.  In  addition,  the  FAA  also 
requests  additional  comments  regarding 
the  general  aviation  requirements. 

dates:  Effective  date:  October  11, 1988. 
Comments  on  the  Part  91  requirements 
must  be  submitted  on  or  before  October 
11. 1988.  Compliance  Date:  October  11, 
1991. 

ADDRESSES:  Comments  on  the  Part  91 
requirements  should  be  mailed  in 
triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
10),  Docket  No.  25530.  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
Comments  delivered  must  be  marked 
Docket  No.  25530.  Comments  may  be 
examined  in  Room  91 50  weekdays 
between  8:30  a.m.  and  5  p.m..  except  on 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  Rock.  Technical  Analysis  Branch 
[AWS-120J,  Aircraft  Engineering 
Division,  Office  of  Airworthiness, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  Telephone  (202) 
267-9567. 


8UFPLEMCNTARY  MRMMATKNC 

Background 

The  FAA  issued  a  notice  of  proposed 
rulemaking  on  flight  recorder  and  CVR 
requirements  on  February  12, 1988 
[Notice  No.  88-1,  53  FR  4314J.  The 
proposed  rule  was  primarily  based  on 
recommendations  from  the  NTSB  issued 
on  June  19. 1987.  FAA  rulemaking  on 
these  requirements  was  mandated  by 
legislation  on  December  22. 1967,  in  die 
Appropriations  Act,  1988,  [Pub.  L 100- 
202]  and  on  December  30. 1987,  under 
the  Airport  and  Airway  Safety  and 
Capacity  Expansion  Act  of  1987,  Title 
III,  Section  303(c)  [Pub.  L  100-223). 

The  Appropriations  Act  required  the 
FAA  to  expand  existing  CVR  and  flight 
recorder  requirements  "to  smaller  sizes 
of  commuter  air  carrier  aircraft"  and  to 
require  CVR  and  flight  recorder 
"retroHts  on  certain  types  of  existing 
commuter  air  carrier  aircraft .  .  ." 

The  Airport  and  Airway  Safety  and 
Capacity  Expansion  Act  required  the 
FAA  to  initiate  rulemaking  "to  consider 
the  use  of  cockpit  voice  recorders  and 
flight  data  recorders  on  commuter 
aircraft  and  other  aircraft, 
commensurate  with  the 
recommendations  of  the  National 
Transportation  Safety  Board." 

The  NTSB  issued  its  safety 
recommendations  in  response  to  a 
number  of  significant  events  which  had 
occurred  since  its  previous 
recommendations  issued  in  August  1982. 
These  events  were  FAA's  flight  recorder 
and  CVR  rule  changes  issued  March  25. 
1987;  the  technological  development  of 
solid-state  flight  data  recorders  (SFDR); 
the  continued  growth  of  the  conmiuter 
air  carrier  industry;  revisions  to  Part  23 
of  the  Federal  Aviation  Regulations 
(FAR)  (14  CFR  Part  23)  which  defined  a 
commuter  category  airplane  and 
established  certification  requirements 
for  commuter  category  airplanes;  and 
the  adoption  by  the  International  Civil 
Aviation  Organization  (ICAO)  of 
revised  flight  recorder  and  CVR 
standards. 

The  FAA  used  the  NTSB 
recommendations  of  June  19, 1987,  as  an 
appropriate  background  to  discuss 
extending  and  updating  its  flight 
recorder  and  CVR  rules.  The  rules  on 
CVR  and  flight  recorders  had  been  last 
amended  March  25, 1987  [Amendment 
Nos.  91-199, 121-191. 125-8, 135-23;  52 
FR  9622).  In  simplified  terms,  the  1987 
amendments  required  that  FAR  Part  121 
operators  update  certain  of  their 
airplanes  over  a  specified  time  period 
with  digital  flight  recorders  that  have  6, 
11,  or  17  data  parameters  depending  on 
the  date  of  type  certification  or 
manufacture.  Parts  91  and  125  were  also 


amended  by  requiring  that  any  operator 
who  has  installed  approved  flight 
recorders  and  approved  CVRs  shall 
keep  the  recorded  information  for  at 
least  60  days  after  an  accident  or 
occurrence  requiring  immediate 
notification  to  the  NTSB.  The  1987 
amendments  extended  Part  135  voice 
recorder  requirements  which  applied  to 
any  turbojet  airplane  having  a  passenger 
seating  configuration  of  10  seats  or  more 
to  any  newly  manufactured  multiengine, 
turbine-powered  airplane  that  was 
certificated  to  carry  six  or  more 
passengers  and  required  to  have  two 
pilots.  The  1987  amendments  did  not 
require  flight  recorders  for  operations 
conducted  under  Part  135.  They  did  not 
require  voice  recorders  or  flight 
recorders  for  operations  conducted 
under  Parts  91  and  125.  They  did  not 
require  flight  recorders  for  helicopters. 

The  NTSB  wanted  broader 
application  of  the  requirements  than 
those  established  in  the  1987 
amendments,  and  the  NTSB 
recommended  that  the  requirements, 
including  parameter  requirements,  be 
updated  to  cover  technological 
improvements  in  CVR  and  flight 
recorder  equipment.  Through  the 
aforementioned  legislation.  Congress 
agreed. 

As  stated  in  the  pree-mble  to  the 
proposed  rule  and  in  the  NTSB 
recommendations,  the  need  for  updated 
and  expanded  regulations  on  the 
installation  and  use  of  flight  recorders 
and  voice  recorders  is  twofold.  First, 
technological  advances  in  cockpit 
equipment  have  greatly  increased  the 
potential  for  accumulating  information 
on  the  flight  characteristics  of  an 
aircraft  at  the  time  of  an  incident  or 
accident.  However,  unless  aircraft 
equipped  with  new  electronic  display 
systems  (i.e.,  "glass  cockpits")  are  also 
equipped  with  flight  recorders  that  can 
capture  the  flight  information  and  from 
which  investigators  can  retrieve  that 
information,  the  information  is  lost. 
Therefore,  a  major  objective  of  this 
rulemaking  is  to  upgrade  the  parameters 
and  flight  recorder  and  voice  recorder 
standards  to  accommodate  the  most 
sophisticated  systems  now  being 
installed  in  aircraft.  Secondly,  previous 
flight  recorder  and  voice  recorder 
requirements  have  not  been  applied  to 
significant  sectors  of  air  transportation 
operations. 

In  recent  years  the  commuter  air 
carrier  fleet  has  grown  substantially  and 
its  growth  is  expected  to  continue.  The 
1987  annual  report  of  the  Regional 
Airline  Association  (whose  membership 
consists  primarily  of  commuter  air 
carriers)  estimates  that  more  than  61 
million  passengers  will  be  carried  by 


Federal  Register  /  Vol.  53.  No.  132  /  Monday.  July  11.  1988  /  Rules  and  Regulations  26135 


members  of  that  association  in  1997.  The 
growth  in  commuter  air  transportation 
has  resulted  in  newly  manufactured 
aircraft  designed  specifically  for  the 
commuter  market.  While  these  new 
airplanes  have  a  take-off  weight  in 
excess  of  12,500  pounds,  they  often  have 
a  seating  configuration  of  less  than  30 
passenger  seats  and  payloads  of  7,500 
pounds  or  less,  which  means  they  are 
operated  under  Part  135.  Until  now  Part 
135  has  had  no  flight  recorder 
requirements.  Therefore,  vital  accident 
data  from  commuter  airline  accidents 
has  not  been  avaiable. 

The  NTSB  safety  recommendation 
cites  several  recent  commuter  air  carrier 
accidents  in  which  investigations 
revealed  a  lack  of  information  that 
would  have  been  pertinent  to 
determining  the  causes.  Although  the 
investigations  produced  a  number  of 
safety  recommendations  based  on 
evidence  of  potentially  hazardous 
conditions  and  practices,  the  specific 
flight  crew  actions  or  inactions, 
environmental  conditions  or  equipment 
failures  that  may  have  caused  the 
accidents  could  not  be  positively 
determined.  Therefore,  the  NTSB's 
safety  recommendations  towards 
preventing  recurrence  could  net  be  as 
definitive  as  possible.  The  NTSB  has 
indicated  that  in  these  accidents  if  flight 
recorder  information  had  been 
available,  specific  deficiencies  in  flight 
crewmembers'  performance  or 
mechanical  failures  or  malfunctions 
could  have  been  determined.  Without 
flight  recorder  information,  accident 
investigators  are  severely  limited  in 
definitively  assessing  causes.  Therefore, 
the  FAA  has  added  flight  recorder 
requirements  to  Part  135  and  extended 
the  voice  recorder  requirements  in  Part 
135  to  specific  types  of  airplanes  and 
rotorcraft. 

Part  91  and  Part  125  operations  have 
had  neither  flight  nor  voice  recorder 
requirements.  The  lack  of  information 
poses  the  same  problem  to  investigators 
as  in  commuter  operations.  Therefore, 
this  rulemaldng  extends  flight  recorder 
and  voice  recorder  requirements  to 
specific  types  of  airplanes  and  rotorcraft 
being  operated  under  Part  91  and 
specific  types  of  airplanes  operated 
under  Part  125. 

In  addition  to  the  above,  the  NTSB 
recommended  that  all  newly 
manufactured  aircraft  and  new  cockpit 
voice  recorder  installations  be  designed 
to  allow  for  uninterrupted  recording 
from  boom  or  mask  microphones  and 
headphones  for  each  flight  crewmember 
station  and  fiY>m  an  area  microphone  on 
dedicated  channels  of  the  CVR.  The 
performance  of  CVR  installations  of  this 


kind  where  the  audio  signal  of  each 
crewmember  station  is  continuously 
recorded  on  a  dedicated  channel 
provides  much  clearer  recorded 
information  for  investigators  than  the 
standard  cockpit  area  microphone 
(CAM).  Therefore,  this  rulemaking 
includes  amendments  to  Parts  23,  25, 
121, 125,  and  135.  to  require  the  NTSB 
reconunended  capability  on  newly 
manufactured  aircraft  and  on  aircraft  on 
which  new  cockpit  voice  recorders  are 
installed  and  to  require  the  use  of  that 
capacity  where  it  already  exists. 

In  the  interest  of  safety  and  in 
accordance  with  the  Congressional 
mandate  and  NTSB  recommendations, 
the  FAA  is  extending  and  updating  its 
regulations  in  flight  recorders  and  voice 
recorders.  This  action  is  consistent  with 
the  requirements  of  section  601(b)  of  the 
FA  Act  that  the  FAA  perform  its  powers 
and  duties  "*  *  *  in  such  manner  as  will 
best  tend  to  reduce  or  eliminate  the 
possibility  of,  or  recurrence  of, 
accidents  *  *  *." 

Overall  this  rulemaking  accomplishes 
the  following  significant  changes: 

(1)  It  establishes  flight  recorder 
requirements  for  certain  aircraft 
operated  under  Parts  91, 125,  and  135. 

(2)  It  establishes  cockpit  voice 
recorder  requirements  for  certain 
aircraft  operated  under  Parts  91  and  125, 
and  extends  and  revises  voice  recorder 
requirements  under  Part  135. 

(3)  It  upgrades  the  requirements  and 
parameters  for  flight  recorders  to  the 
level  of  the  most  sophisticated  systems 
installed  in  aircraft.  The  new 
parameters  and  requirements  affect 
certain  aircraft  operated  under  Parts 
121, 125.  and  135. 

(4)  It  requires  uninterrupted  sound 
recording  capability  in  cockpit  voice 
recorders  under  Parts  23  and  25  and 
specifies  use  of  this  capacity  under  the 
operating  rules  of  Parts  121. 125.  and 
135. 

(5)  It  revises  CVR  and  flight  recorder 
airworthiness  standards  in  Part  25; 
establishes  flighfrecorder  installation 
requirements  in  Parts  23,  27.  and  29;  and 
establishes  CVR  requirements  in  Parts 
23  and  27. 

Comment  Discussion 

The  FAA  received  52  comments  on 
the  NPRM.  Thirty-one  comments 
opposed  the  proposed  rule;  nine 
supported  it;  two  supported  it  with 
reservations.  The  rest  of  the  comments 
did  not  express  opposition  or  support. 
At  least  19  comments  addressed  specific 
issues  raised  by  the  proposed  rule.  The 
categories  of  commenters  included 
airport  authorities,  state  governments, 
operators  of  airplanes  and  helicopters, 
manufacturers,  and  foreign  air 


transportation  companies.  Of  the 
associations  representing  air 
transportation  interest  groups, 
comments  were  received  from  the  Air 
Line  Pilots  Association  (ALPA),  the  Air 
Transport  Association  (ATA),  General 
Aviation  Manufacturers  Association 
(GAMA),  Airport  Operators  Council 
International,  the  National  Air 
Transportation  Association  (NATA), 
and  the  Regional  Airlines  Association 
(RAA).  Commenters  who  opposed  the 
rule  were  primarily  operators 
conducting  operations  under  Part  135  (or 
Part  91),  particularly  operators  of 
helicopters,  as  well  as  ATA  and  NATA. 
Categories  of  commenters  supporting 
the  rule  were  manufacturers,  state 
governments,  and  airport  authorities,  the 
National  Transportation  Safety  Board 
(NTSB).  and  die  RAA. 

Several  commenters  presented 
recommendations  and  raised  concerns 
over  specific  requirements  in  the  rule. 
The  following  categories  of  issues  were 
raised  and  are  discussed  separately 
below: 

(1)  Part  121  requirements 

(2)  Part  91  and  Part  135  requirements 

(3)  Specific  technical  requirements 

(4)  Comments  beyond  the  Scope  of  the 
Notice. 

Part  121  Requirements 

The  Air  Transport  Association  (ATA) 
on  behalf  of  its  member  airlines 
submitted  a  number  of  objections  to  the 
proposed  changes  in  Part  121  and  in 
some  cases  to  the  proposed  parallel 
changes  in  Part  25.  Several  of  ATA's 
objections  were  also  raised  by  other 
commenters.  Overall  opposition  to  the 
proposed  changes  was  based  on  two 
general  arguments.  First  the  ATA 
argued  that  the  Congressional  language 
cited  in  the  NPRM  as  a  primary  basis  for 
the  proposed  changes  did  not  identify 
Part  121  air  carriers.  Second,  they 
argued  that  "the  NTSB  and  FAA  have 
not  adequately  justified  the  Part  121 
proposals  for  further  expansion  of  flight 
recorder  requirements  beyond  those  in 
Amendment  121-91."  ATA  also  stated 
that  the  45-day  comment  period  was  too 
short  for  its  member  airlines  to  "provide 
the  type  of  technical  and  economic 
impact  information  needed  to  develop 
final  credible  technical  and  cost 
analyses,"  and  recommended  that  the 
FAA  withdraw  and  reconsider  the 
proposed  amendments  to  Parts  25  and 
121. 

ATA  and  others  specifically 
commented  on  technical  concerns  with 
Part  121  proposals.  Comments  of  a 
purely  teciinical  nature  are  dealt  with 
elsewhere  in  this  preamble.  The 
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remaining  Part  121  comments  (mostly 
from  ATA)  are  summarized  as  follows: 

•  Of  the  six  new  developments  cited 
by  FAA  in  Notice  88-1  as  justification 
for  the  proposed  additional 
requirements,  none  iustiiy  the  proposed 
Part  121  changes. 

•  Notice  88-1  did  not  include  any 
discussion  on  "major  rule",  "significant 
rule"  requirements  under  Executive 
Order  12291  and  DOT  policy, 
respectively. 

•  There  are  significant  differences 
between  the  FAA/NTSB  proposed  flight 
recorder  parameters  and  the  ICAO 
standards  which  ATA  says  are 
"recommended  standards  only"  which 
are  "in  the  process  of  being  revised." 

•  Adoption  of  32  parameter  flight 
recorder  requirements  for  newly 
manufactured  airplanes  rather  than  last 
year's  requirement  for  17  parameter 
flight  recorder  for  newly  manufactiu^d 
airplanes  will  create  an  unnecessary 
administrative  and  logistics  burden. 

•  The  proposed  additional  parameters 
could  exceed  the  capacity  of  digital 
flight  data  acquisition  units  "denying 
airline  use  of  flight  recorder  information 
for  routine  maintenance  and  operations 
analyses,  some  of  which  are  required  by 
the  FAA." 

•  The  relationship  of  the  proposed 
requirements  to  the  rules  adopted  in 
Amendment  121-191  is  confusing  and 
potentially  disruptive  and  costly  to 
airline  operations  especially  when 
considered  with  other  FAA 
requirements  already  adopted  or  under 
consideration  (e.g.,  windshear,  TCAS 
requirements).  Related  to  this  ATA 
comment  was  a  comment  by  McDonnell 
Douglas  Aircraft  Co.  which  indicated 
that  changing  "regulatory  requirements 
on  systems  such  as  flight  recorders  on 
an  annual  basis  *  *  *  makes  planning 
very  difficult  and  expensive." 

ATA  offered  an  alternative  to  the 
FAA  proposal.  ATA  suggests  that  for  a 
retrofit,  additional  parameters  be 
required  only  when  the  airplane  is 
already  equipped  with  "an  ARINC  717 
digital  fiight  data  acquisition  unit 
(DFDAU)  with  the  ARINC  buses 
containing  the  (a  number  to  be  later 
determined)  additional  parameters 
already  converted  to  it."  For  newly 
manufactured  airplanes  ATA  would 
follow  the  same  pattern  except  that 
additional  parameters  above  the  17 
parameters  of  Amendment  121-191 
would  be  recorded  "on  a  space 
availability  basis  without  impacting 
existing  airline  recording 
programs  *  *  *." 

The  FAA  'a  Response:  The  FAA  does 
not  agree  with  ATA's  interpretation  of 
the  Congressional  mandate.  Given  the 
overall  legislative  history  of  Public  Law 


100-223,  FAA  believes  that  the 
Congressional  intent  is  to  ensure  safety 
by  making  available  to  the  NTSB 
whatever  data  is  necessary  for  accident 
investigation  if  acquiring  that  data  is 
technologically  feasible.  Congress  stated 
this  intent  by  ordering  the  FAA  "to 
initiate  a  rulemaking  proceeding  to 
consider  the  use  of  cockpit  voice 
recorders  and  flight  data  recorders  on 
commuter  aircraft  and  other  aircraft, 
commensurate  with  the 
recommendations  of  the  National 
Transportation  Safety  Board. " 
[Emphasis  supplied.]  In  its  June  19, 1987, 
letter  to  ttie  FAA.  the  NTSB  stated  iU 
requirements  which  covered  14  CFR 
Parts  23,  25. 91, 121,  and  135.  FAA 
proposed  to  meet  those  requirements  in 
Notice  88-1,  as  directed  by  Congress. 
Comments  submitted  by  the  Board  did 
not  indicate  that  the  proposed  Part  121 
requirements  exceeded  die  bounds  of 
what  the  Board  determines  as  necessary 
information  for  conducting  accurate 
accident  investigations. 

ATA  is  correct  that  the  normal 
paragraph  addressing  "major  rule" 
under  Executive  Order  12291  and 
"significant  rule"  under  DOT  policy  was 
omitted — inadvertently — from  the 
NPRM.  Nonetheless,  the  potential  costs 
were  fully  discussed  in  the  preamble 
(and  in  a  full  economic  evaluation  in  the 
docket)  and  the  substance  of  that 
discussion  indicated  that  the  proposed 
rule  would  not  be  considered  major 
under  the  Executive  Order.  Further,  the 
overall  preamble  discussion  made  it 
clear  that  the  proposals  were  significant 
within  the  meaning  of  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures. 

The  1987  Amendments  to  Part  121  did 
not  increase  the  parameters  listed  in 
Appendix  B  of  that  part.  NTSB  has 
stated  in  its  recent  recommendations 
that  Appendix  B  should  be  updated  to 
expand  the  parameters  list  and  define 
new  parameters,  improved  accuracies, 
ranges,  and  sampling  intervals  so  that 
flight  recorder  standards  are  consistent 
with  the  capabilities  of  the  most 
advanced  electronic  display  systems.  As 
stated  by  NTSB,  "The  introduction  of 
the  Airbus  A320  with  its  fly-by-wire 
technology  will  present  new  challenges 
in  accident  investigation  that  will 
require  post  accident  information  of  the 
quantity  and  quality  that  goes  far 
beyond  the  current  minimum  standards 
of  Appendix  B." 

In  response  to  the  NTSB 
recommendations,  this  rulemaking 
updates  the  parameter  list  to  meet  the 
requirements  of  the  most  advanced 
cockpit  systems  if  installed  and  to 
require  the  best  available  flight  recorder 
technology  for  newly  manufactured 


airplanes  operated  under  Part  121.  The 
requirement  for  flight  recorder 
parameters  in  addition  to  the  17 
required  by  the  1987  amendments 
applies  only  to  aircraft  manufacttu«d 
after  Octobier  11, 1991,  or  those  already 
equipped  with  specific  ARINC 
equipment.  This  allows  adequate  time 
for  the  required  installation  of  the  latest 
flight  recorder  equipment  as  part  of  the 
manufacturing  process  which  should 
cause  no  manufacturing  delay  and  only 
minimal  cost. 

While  ATA  describes  the  proposed 
tie-in  with  existing  ARINC  429 
equipment  (or  an  equivalent]  as  a 
retrofit  requirement  it  is  not  the  normal 
mandatory  type  retrofit  requirement 
applicable  to  all  or  certain  specified 
airplanes  operated  under  Part  121  or 
Part  135.  The  final  rule  clarifies  the  FAA 
intent  in  this  regard  (disoissed  under 
Technical  Comments  portion  of  this 
preamble)  and  as  adopted  the  rule  will 
apply  only  where  stated  equipment  is 
already  installed  in  an  airplane  and 
where  data  is  readily  available  so  that  it 
can  be  accessed  with  virtually  no 
burden  on  Part  121  operators,  either  in 
lost  airplane  time  or  other  costs. 

In  consideration  of  other  objections 
raised  by  ATA.  that  extending  the 
parameters  fit>m  17  to  32  (or  higher,  by 
ATA's  count)  is  too  great  a  change  too 
soon,  that  Part  121  operators  are  being 
required  to  make  other  equipment 
changes  at  the  same  time,  and  that  the 
proposed  parameters  were  not 
consistent  with  those  recommended  by 
ICAO,  and  in  consideration  of  the 
comments  submitted  by  the  NTSB,  the 
FAA  has  done  the  following:  (1) 
Extended  the  effective  date  of  the 
requirements  to  3  years  instead  of  the 
proposed  2  years;  and  (2)  reduced  the 
number  of  mandatory  parametes  to  28 
and  made  the  other  highly  desired 
parameters  optional  where  feasible. 

Parts  91  and  135  Requirements 

Except  for  the  Regional  Airline 
Association's  agreement  with  most  of 
the  proposed  Part  135  amendments, 
virtually  all  of  the  operators  who 
commented  on  these  requirements 
opposed  them.  Specific  technical 
comments  are  discussed  below.  Typical 
of  the  more  general  opposing  comments 
was  the  comment  of  the  North  Dakota 
Aviation  Council  which  stated  that  the 
FAA  had  "expanded  the  intent  of 
Congress"  in  proposing  CVR  and  flight 
recorder  requirements  for  certain 
general  aviation  operations  under  Part 
91  and  on-demand  operations  under  Part 
135.  The  National  Air  Transportation 
Association  (NATA)  also  accused  the 
FAA  of  expanding  the  Congressional 


Fedefal  Register  /  Vol.  53.  No.  132  /  Monday.  July  11.  1988  /  Rules  and  RegtiJations  26137 


mandate  and  further  stated  that 
nowhere  in  the  proposal  "can  a  case  be 
made  for  a  quantitative  increase  in 
safety  benefit  for  requiring  CVR's  in  the 
types  of  aircraft  typically  operated  in 
the  Part  135  charter  fleet" 

One  commenter  pointed  out  that  a  2- 
year  compliance  period  for  the 
installation  of  CVR's  is  inadequate. 
From  the  commenter's  viewpoint  most 
of  the  affected  aircraft  require  a  "heavy" 
inspection  only  every  5  to  6  years.  It  is 
during  this  inspection  that  it  would  be 
most  appropriate  to  install  the  CVR. 

Several  commenters  asserted  that 
where  an  aircraft  is  newly  manufactured 
to  a  type  design  of  long  standing,  the 
attributes  and  operational  history  are 
already  well  known  and  it  is  unlikely 
that  the  NTSB  will  obtain  the  kind  of 
information  it  seeks  from  accident 
investigations.  These  commenters  also 
asserted  that  the  past  safety  record  did 
not  justify  the  new  requirements  and 
that  because  of  the  nature  of  on-demand 
and  general  aviation  operations  the 
costs  are  disproportionate  since  they 
cannot  be  spread  out  over  thousands  of 
flight  hours  or  hundreds  of  thousands  of 
passengers  boarded  each  year. 

Some  of  the  most  vigorous  comments 
adverse  to  the  proposed  requirements 
were  received  from  helicopter  operators. 
They,  too,  thought  that  the  FAA  had 
exceeded  the  Congressional  mcuidate, 
that  none  of  the  cited  accidents  or  other 
justification  involved  helicopters,  and 
that  the  potential  costs  for  helicopter 
operators  far  exceeded  any  potential 
benefits  to  the  overall  aviation  industry. 

liie  Regional  Airlines  Association 
stated  that  there  is  no  justification  for 
requiring  retrofit  of  the  32-parameter 
flight  data  recorder  on  20-30  seat 
airplanes  under  Part  135  when  no  such 
retrofit  requirement  was  proposed  for 
Part  121.  RAA  indicated  that  while  the 
costs  would  be  substantial,  it  could  not 
provide  specific  estimates  because  they 
would  vary  from  airplane  to  airplane 
depending  on  the  amount  of  wiring 
ab^ady  installed  in  the  airplane. 

The  FAA 's  Response:  As  discussed 
previously,  the  FAA  does  not  agree  that 
it  has  exceeded  the  Congressional 
mandate  or  that  the  new  CVR  and  flight 
recorder  requirements  for  Part  91 
operators  and  for  non-scheduled  Part 
135  operators  cannot  be  justified. 
Accident  investigators  face  the  same 
problems  in  determining  the  causes  of 
accidents,  whether  the  accidents  involve 
scheduled  commuter  operations, 
nonscheduled  operations,  or  general 
aviation  operations.  New  airplanes  used 
in  all  of  these  operations  employ  state- 
of-the-art  avionics  and  control  systems; 
yet  operators  have  not  been  required 
under  Parts  91  and  135  to  install  flight 


recorders  which  would  provide  data  to 
accident  investigators.  Post  accident 
documentation,  such  as  switch  and 
instrument  positions,  that  have  proven 
vital  in  past  investigations  is  not 
available  with  the  new  systems,  thus 
increasing  the  difficulty  in  determining 
the  cause  of  an  accident 

Furthermore,  many  airplanes  of  the 
same  type  are  used  in  Part  91  operations 
and  in  Part  135  operations.  Therefore, 
any  accident  data  collected  from  an 
accident  of  one  of  these  airplane  types 
has  application  for  operations 
conducted  under  both  parts.  Also,  an 
individual  airplane  may  be  used  in 
operations  conducted  under  both  parts. 
If  an  airplane  is  used  in  operations 
under  both  parts,  the  Part  91 
requirements  would  not  be  as 
burdensome  as  suggested  by  some 
commenters  since  in  many  cases  the 
airplane  would  already  be  subject  to 
Part  135  requirements.  Also,  because  of 
the  potential  for  use  of  an  airplane  type 
under  both  Parts  91  and  135,  the  used 
aircraft  market  ultimately  benefits  when 
airplanes  are  equipped  so  that  they  can 
move  back  and  fordi  between  different 
operating  rules. 

Accidents  dted  in  the  NPRM  (which 
included  operations  conducted  under 
Parts  91  and  135)  illustrate  the  problems 
accident  investigators  encounter  when 
aircraft  are  not  equipped  with  flight  or 
voice  recorders.  In  such  cases, 
investigators  rely  on  interviews  with 
fellow  crewmembers,  training  records, 
FAA  surveillance,  cockpit 
standardization,  and  additional 
operational  factors.  Although  the  cause 
of  an  accident  may  be  determined 
throu^  these  investigative  efforts,  the 
process  may  be  long  and  costly  in  terms 
of  lives  and  property.  Time  may  be 
critical,  particularly  if  the  cause  of  an 
accident  is  an  airworthiness  factor. 

The  rule  does  recognize  differences  in 
accordance  with  the  seating  capacity  of 
the  aircraft  In  Part  91,  flight  recorders 
are  required  for  aircraft  (both  fixed-wing 
and  rotorcraft)  havuig  a  passenger 
seating  configuration  of  10  or  more 
manufactured  after  October  11. 1991. 
Tlie  flight  recorders  must  have  17 
required  parameters  for  airplanes  and  22 
for  rotorcraft.  In  Part  135,  flight 
recorders  are  required  for  aircraft  (both 
fixed-wing  and  rotorcraft)  having  a 
passenger  seating  configivation  of  10-19 
seats  that  are  brought  onto  the  U.S. 
register  after  October  11, 1991.  The  flight 
recorders  must  have  17  parameters  for 
airplanes  and  22  for  rotorcraft  In  effect 
Part  91  and  Part  135  flight  recorder 
requirements  for  these  size  aircraft 
apply  only  to  newly  manufactured 
aircraft.  No  retrofit  of  existing  U.S. 


registered  aircraft  of  this  size  is  required 
for  flight  recorders. 

In  Part  135,  airplanes  having  a 
passenger  seating  configuration  of  20  to 
30  seats  and  rotorcraft  having  a 
passenger  seating  configuration  of  20  or 
more  seats  must  be  equipped  with  flight 
recorders  after  October  11, 1991.  This  is 
a  retrofit  as  well  as  a  requirement  for 
newly  manufactured  aircraft  The  NTSB 
in  its  comment  agreed  that  it  might  be 
impractical  to  require  20-30  passenger 
airplanes  to  be  retrofitted  with  32 
parameter  flight  data  recorders,  as 
proposed.  In  light  of  all  the  information 
received,  the  FAA  has  changed 
S  135.152(b)  to  require  that  affected 
aircraft  be  retrofitted  with  either  11- 
parameter  or  17-parameter  flight 
recorders  (depending  on  the  type 
certification  date),  except  that  those 
airplanes  manufactured  after  October 
11, 1991,  must  be  upgraded  to  28 
parameters. 

Clearly  the  flight  recorder 
requirements  for  the  larger  aircraft  being 
operated  under  Part  135  are  more 
stringent  than  those  for  the  smaller 
aircraft.  Most  if  not  all,  nonscheduled 
operations  conducted  imder  Part  135  use 
aircraft  with  a  passenger  seating 
configuration  of  less  than  20  seats.  Such 
aircraft  are  not  required  to  be  retrofitted 
with  flight  recorders.  However,  they  are 
required  to  be  equipped  with  voice 
recorders.  Since  the  cost  of  installing 
voice  recorders  is  substantially  less  than 
that  of  flight  recorders,  the  FAA  does 
not  expect  the  voice  recorder 
requirements  to  impose  a  significant 
burden  on  small  operators. 

With  regard  to  comments  about  die 
inadequacy  of  a  2-year  period  to 
reasonably  accomplish  the  Part  91 
retrofit  of  CVR's,  the  FAA  concurs. 
Accordingly,  the  FAA  has  provided  a  3- 
year  period  to  effect  this  retrofit 
recognizing,  however,  that  some 
operators  may  not  conduct  a  "heavy" 
inspection  or  overhaul  in  this  period,  the 
regulatory  language  provides  that  the 
Administrator,  for  good  cause,  may 
authorize  extension  of  the  compliance 
time  to  accommodate  such  maintenance 
schedules.  A  request  for  extension  of  the 
compliance  time  must  be  accompanied 
by  a  demonstration  of  good  cause  and 
must  specify  a  date  for  the  operator's 
completion  of  the  retrofit  of  the  CVR. 

Technical  Comments 

A  number  of  commenters  provided 
detailed  comments  on  the  technical 
aspects  of  the  new  rules.  Any  such 
comments  that  address  the  substance  of 
the  rule  are  discussed  below.  Comments 
that  point  out  printing  errors,  suggest 
non-substantive  minor  language 
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changes,  or  suggest  changes  to  make  the 
rules  internally  consistent  were 
considered  and  the  appropriate  changes 
were  made.  However  those  changes  are 
not  discussed  in  detail. 

A  number  of  commenters  pointed  out 
that,  although  the  preamble  to  Notice 
88-1  specifically  discusses  a  new 
requirement  for  "hot  mic"  recording,  the 
rule  language  specifies  types  of 
microphones  but  does  not  contain  a  "hot 
mic"  requirement.  Suggestions  for 
appropriate  rule  language  were 
provided.  To  correct  this  omission  in  the 
flnal  rule,  §§  23.1457(c)(5)  and 
25.1457(c)(5)  have  been  added  to  make  it 
clear  that  all  sounds  received  by  the 
microphone  must  be  recorded  without 
interruption.  In  addition,  §§  121.359(e), 
125.227(e).  and  135.151(c)  have  been 
changed  to  clarify  that  §§  23.1457(c)(5) 
and  25.1457(c)(5)  apply  to  airplanes 
manufactured  after  October  11, 1991, 
and  to  airplanes  on  which  a  new  cockpit 
voice  recorder  has  been  installed  after 
October  11, 1991.  One  commenter  stated 
that  proposed  9  25.1459(e)  is 
unnecessary.  This  new  paragraph 
requires  evaluation  of  novel  or  unique 
design  or  operational  characteristics  of 
new  aircraft  to  determine  if  additional 
parameters  should  be  recorded  on  the 
flight  recorder  Jor  that  aircraft.  The 
commenter  is  correct  that  additional 
parameters  could  be  proposed  as 
Special  Conditions  for  that  aircraft. 
However,  the  language  is  being  inserted 
into  S  25.1459  as  a  rule  of  general 
applicability  so  that  as  part  of  a  review 
of  airworthiness  requirements  for  initial 
certification,  a  review  to  assess  the  need 
for  additional  parameters  will  be 
conducted. 

A  commenter  pointed  out  that,  while 
proposed  S  91.35(b)(1)  requires  aircraft 
manufactured  after  one  year  after  the 
effective  date  to  be  prewired  to  accept 
any  appropriate  flight  recorder,  the 
proposed  language  does  not  specify  the 
date  by  which  such  aircraft  must  be 
equipped  with  flight  recorders.  The  FAA 
has  reviewed  proposed  9  91.35(b)(1)  and 
a  parallel  requirement  proposed  in 
9  135.152(a)  and  has  concluded  that, 
even  though  the  requirement  might 
provide  an  economic  incentive  to 
manufacturers  to  begin  equipping 
airplanes  to  accept  flight  recorders,  the 
safety  benefit  comes  from  the 
installation  of  the  recorders.  Therefore 
proposed  99  91.3S(b)(l)  and  135.152(a) 
have  not  been  included  in  the  fmal  rule. 

One  commenter  questioned  the 
justification  for  applying  the  proposed 
rules  to  helicopters.  This  commenter 
proposed  that  if  CVR  and  flight  recorder 
requirements  are  applied  to  any 
helicopters,  they  should  be  applied  only 


to  large  helicopters.  The  FAA  does  not 
agree  that  the  large/small  dividing  line 
(small — 12,500  pounds  or  less  maximum 
certificated  takeoff  weight)  is  the 
appropriate  determining  factor  for 
requiring  or  not  requiring  CVR  and  flight 
recorder  equipment  As  with  airplanes, 
the  FAA  considers  passenger  seating 
conflguration  a  more  meaningful 
measure  of  the  need  for  requiring  safety 
information  collection  devices  such  as 
CVR  and  flight  recorders. 

A  number  of  commenters  stated  that 
the  language  of  proposed  99  121.343(e) 
and  125.225(c)  does  not  accomplish  the 
objective  stated  in  the  preamble  to 
Notice  88-1.  Some  commenters  stated 
that  the  proposed  rule  language 
"equipped  with  an  ARINC  429  digital 
data  bus"  is  itself  inaccurate.  Others 
stated  that  even  if  an  airplane  does  have 
the  ARINC  429  equipment,  that 
equipment  may  be  used  in  such  a  way 
that  it  would  not,  without  a  major 
retrofit,  provide  access  to  the 
information  in  the  additional  parameters 
as  suggested  in  the  NPRM.  The  FAA's 
intent  in  following  through  on  this  NTSB 
recommendation  was  to  take  advantage 
of  the  full  capability  of  more  advanced 
technology  equipment  when  that 
equipment  is  already  installed.  There  is 
no  intent  to  require  any  retrofltting  costs 
beyond  the  minimal  cost  of  accessing 
readily  available  data.  The  fmal  rule  has 
been  redrafted  so  that  it  clearly  carries 
out  the  original  intent.  It  now  states  that 
when  a  large  airplane  is  equipped  with  a 
digital  data  bus  and  ARINC  digital  flight 
data  acquisition  unit  or  equivalent  the 
airplane  must  be  "equipped  with  one  or 
more  approved  flight  recorders  that 
utilize  a  digital  method  of  recording  and 
storing  data  and  a  method  of  readily 
retrieving  that  data  from  the  storage 
medium."  The  rule,  as  adopted,  also 
clarifles  that  only  those  parameters 
"available  on  the  digital  data  bus"  must 
be  recorded. 

As  mentioned  previously,  the  ATA 
and  several  other  commenters 
questioned  the  number  of  new 
parameters  that  would  be  required 
under  Appendix  B  to  Part  121  for  newly 
manufactured  aircraft.  Commenters 
suggested  that  there  were 
inconsistencies  between  the  FAA's 
proposed  parameters,  NTSB's 
recommended  parameters,  and  ICAO 
recommended  standards.  Commenters 
also  indicated  that  to  meet  the  FAA 
proposed  requirement  would  in  many 
cases  overload  the  system  so  that 
operators  would  have  to  sacriflce 
present  usage  of  flight  recorder  systems 
to  provide  them  with  important  safety- 
related,  day-to-day  operating 
information.  At  the  same  time  some 


commenters  suggested  additional 
parameters,  not  proposed,  that  normally 
would  be  considered  beyond  the  scope 
of  this  rulemaking.  In  order  to  establish 
standards  that  most  effectively  use  flight 
recorder  capability,  the  FAA  has 
decided  to  require  28  mandatory 
parameters  under  Pari  121.  Appendix  B, 
Part  125,  Appendix  D.  and  Part  135, 
Appendix  D  for  newly  manufactured 
aircraft.  The  remaining  parameters  will 
be  optional,  to  be  accessed  if  the 
operator's  system  has  adequate 
capacity.  The  non-mandatory 
parameters  include  additional 
parameters  that  were  not  proposed,  such 
as  TCAS.  which  were  added  at  the 
recommendation  of  the  NTSB. 

The  NTSB  and  other  commenters 
raised  questions  concerning  the 
adequacy  of  existing  Technical 
Standard  Orders  (TSOs)  for  both  cockpit 
noise  recorders  and  flight  recorders. 
While  TSOs  are  necessarily  relevant, 
they  have  not  been  made  a  part  of  this 
rulemaking.  As  part  of  its  ongoing  TSO 
program,  the  FAA  will  revise  TSOs 
when  changes  are  needed  to  upgrade  the 
specifications  for  equipment  required  by 
this  final  rule.  These  efforts  are  already 
underway  and  are  being  coordinated 
with  the  Society  of  Automotive  ^ 

Engineers  (SAE)  and  European 
Organization  for  Civil  Aviation 
Electronics  (EUROCAE). 

Some  commenters  pointed  out  that  the 
minimum  15-minute  duration  period  for 
cockpit  voice  recorders  proposed  for 
9  91.35(e)  is  not  consistent  with  the 
standard  agreed  to  in  Europe 
(EUROCAE).  Others  noted  that 
proposed  99  91.35(b)(2)  and  135.152(b) 
would  allow  a  flight  data  recorder  with 
an  8-hour  duration  while  the 
international  commimity  is  considering 
a  10-hour  minimum  to  be  consistent  with 
the  current  ICAO  recommended 
practice.  While  the  FAA  recognizes  that 
both  proposed  limits  are  less  stringent 
than  those  mentioned  by  commenters 
(and  less  stringent  than  FAA's  own 
minimums  under  Part  121),  the  FAA's 
intent  is  to  apply  CVR  and  flight 
recorder  solid  state  technology  and  CVR 
and  flight  recorder  requirements  to 
general  aviation  operations  at  minimal 
cost.  Since  the  technology  is  ah^ady 
available,  the  FAA  anticipates  that 
reasonably  priced  CVR  and  flight 
recorder  equipment  for  general  aviation 
aircraft  will  be  available  for  installation 
well  within  the  3-year  compliance 
period  allowed  in  this  rule. 

One  commenter  objected  to  the 
requirement  in  proposed  Appendix  E  to 
Part  135  that  a  rotorcraft  wiUi  over  20 
passengers  have  flight  recorders  with  a 
24-hour  recording  capacity.  The 
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commenter  stated  that  most  rotorcraft 
operate  essentially  short-haul  journeys 
and  that,  therefore,  an  8  to  10-hour 
capacity  should  be  adequate.  Hie  FAA 
agrees,  but  no  change  is  needed  since 
Appendix  E  does  not  require  a  24-hour 
recording  capacity.  In  Appendix  E,  the 
recorded  time  is  not  related  to  the  time 
of  individual  flights,  but  to  a  24-hour 
clock. 

Several  commenters  objected  to  the 
requirements  in  99  121.359(e),  125.227(e), 
and  135.151(c)  that  when  operating 
aircraft  equipped  to  record 
uninterrupted  audio  signals  received  by 
a  boom  or  mask  microphone,  flight 
crewmembers  must  use  the  boom 
microphone  below  18,000  feet.  Speciflc 
objections  were  as  follows: 

(1)  The  requirement  would  make 
better  sense  elsewhere  in  Part  121  where 
it  would  clarify  that  the  boom 
microphone  rather  than  the  handheld 
microphone  should  be  used  when 
cockpit  workload  is  high. 

(2)  Flight  crewmembers  might  not  be 
able  to  determine  whether  the  CVR  in  a 
particular  aircraft  has  a  "hot  mic" 
feature. 

(3)  It  requires  the  boom  microphone 
even  though  the  smoke/oxygen  mask 
microphone  might  be  more  appropriate. 

(4)  It  would  have  an  impact  on  those 
aircraft  which  have  a  separate  hand 
microphone  for  the  public  address/cabin 
interphone  systems. 

(5)  Hot  boom  microphones  are  needed 
since  acceptable  recordings  are 
provided  by  directional  fixed  mikes  and 
high  quality  area  mikes. 

(6)  The  requirement  could  affect  flight 
safety  by  causing  fatigue  on  flight 
schedules  vinth  successive  short  stops. 

"The  FAA  does  not  agree  that  area 
microphones  provide  recordings  that  are 
equal  to  boom  microphones.  Boom  or 
mask  microphones  with  uninterrupted 
signals  produce  the  most  audible 
recordings.  The  purpose  of  the 
requirement  is  to  require  boom 
microphones  (or  smoke/oxygen  mask 
microphones  if  needed)  at  times  when 
the  continual  recorded  information 
would  be  most  useful  if  an  accident  or 
incident  occurred.  Flight  crewmembers 
should  be  able  to  tell  whether  CVR  in  a 
particular  aircraft  has  a  "hot  mic" 
feature.  The  use  of  the  boom 
microphone  is  not  likely  to  be  a  cause  of 
flight  crewmember  fatigue  in  short  hop 
schedules.  The  causes  of  such  fatigue 
are  well  documented — airport 
congestion,  low  altitude  weather,  the 
number  of  arrivals  and  takeoffs — ^factors 
which  create  a  need  for  the  use  of  hot 
mics.  The  requirement  should  not  affect 
public  address/cabin  interphone 
communications  which  have  a  dedicated 
channel. 


GAMA  stated  that  except  for  the 
longitudinal  acceleration  and  stabilizer 
trim  position  or  pitch  central  position 
parameters,  proposed  Appendix  D  of 
Part  91  and  Appendix  B  of  Part  135  are 
consistent  vdth  Aerospace  Standard  AS 
8039  which  was  produced  by  a  Society 
of  Automotive  Engineers  (SAE) 
committee  formed  at  the  suggestion  of 
the  FAA  and  other  government 
agencies.  The  committee  had  concluded 
that  the  value  of  the  potential 
information  from  the  two  excepted 
parameters  would  not  justify  the  cost 
GAMA  also  pointed  out  that  the 
recommendation  of  the  SAE  committee 
had  been  unanimous  except  for  the 
NTSB  representative.  The  FAA  has 
determined  that  these  two  parameters 
are  justified,  since  the  NTSB  in  its  June 
19, 1987.  letter  stated  a  need  for  the 
information  that  would  be  provided  by 
these  additional  parameters. 

One  commenter  objected  to  the 
requirement  in  9  91.35(d)(2)  that  the 
CVR  be  operating  during  the  checklist 
action.  The  requirement  would  pose  a 
problem  for  small  aircraft  that  have  no 
external  source  of  power  L-ad  that  would 
have  to  rely  on  battery  power  to  operate 
the  CVR.  The  commenter  stated  that  for 
some  aircraft  this  would  be  impractical. 
The  FAA  does  not  agree  that  the 
requirement  would  be  impractical.  It  is 
essential  that  checklist  actions  be 
recorded  since  in  the  event  of  an 
accident  investigators  must  determine  if 
the  checklist  action  was  properly 
conducted.  Determining  the  adequacy  of 
the  power  source  is  a  certification 
procedure  and  thus  the  manufacturer  or 
operator  would  have  to  show  during  the 
certification  process  that  CVR  operation 
would  not  interfere  with  emergency  or 
other  power  needs.  This  showing  should 
not  impose  any  significant  additional 
burden  since  airplanes  of  the  size  to 
which  this  requirement  applies  would 
either  operate  off  of  an  auxiliary  power 
source  or  have  adequate  backup  power 
available. 

One  commenter  objected  to  the 
"Resolution  Readout"  column  which 
was  added  to  Appendix  B — ^Airplane 
Flight  Recorder  Specifications. 
According  to  the  commenter,  these 
specifications  increase  resolution 
requirements  beyond  the  capability  of 
equipment  currently  being  used.  The 
commenter  states  that  "Compliance 
with  the  higher  orders  of  resolution  will 
require  more  complicated  software  in 
the  recorder  system  and  in  the  readout 
equipment  effectively  making  all 
current  equipment  obsolete." 

The  resolution  readout  column  is 
included  to  make  the  FAA  flight 
recorder  appendices  consistent  with  the 
proposed  ICAO  recommended  standard. 


However,  the  resolution  readout 
requirement  is  intended  only  for  fii^t 
recorder  equipment  installed  on  newly 
manufactured  airplanes.  The  final  nile 
has  been  changed  to  make  this  clear  by 
including  a  footnote  to  this  column  in 
each  flight  recorder  appendix.  Also,  the 
new  TSO  for  flight  recorder  standards 
will  contain  resolution  requirements. 

Comments  Beyond  the  Scope  of  the 
Notice 

The  FAA  received  several  comments 
which  were  recommendations  or 
suggestions  for  considering  alternatives 
or  additions  to  the  proposal.  Some  of 
these  were  requests  that  are  beyond  the 
scope  of  the  notice  while  others 
appeared  to  be  primarily  informationaL 
These  types  of  comments  are 
summarized  below  and  responded  to. 

Two  commenters  requested  that  the 
rulemaking  update  maintenance 
requirements  to  cover  flight  recorders 
and  cockpit  voice  recorders.  The  FAA 
does  not  consider  that  a  specific 
amendment  is  needed  in  this  regard 
because  an  air  carrier's  continued 
airworthiness  maintenance  program  will 
automatically  cover  such  equipment. 

One  commenter  requested  that  the 
cockpit  voice  recorder  requirements 
under  Parts  91  and  135  include  a 
requirement  for  underwater  locator 
beacons  to  aid  retrieval  of  the  recorders 
from  lakes  and  rivers.  This  requirement 
already  exists  for  aircraft  certification 
requirements. 

One  commenter  requested  that  the 
rule  include  relief  for  continued  aircraft 
operation  if  a  flight  recorder  or  CVR 
becomes  inoperative.  The  commenter 
was  concerned  that  a  time  lapse  may 
occur  between  the  revisions  to  the 
Master  Minimum  Equipment  List 
(MMEL)  and  the  compUance  date,  also 
that  MMEL  lists  may  vary  depending  on 
who  has  responsibility  for  the  particular 
ahts^ft  MMEL  This  rulemaking  does 
not  deal  with  mininnim  equipment  lists 
and  the  problem  suggested  by  the 
commenter,  if  necessary,  would  be 
handled  under  normal  MMEL 
procedures. 

A  comment  from  a  manufacturer 
stated  that  the  NPRM  implied  "different 
sets  of  data  between  engine 
manufacturers."  The  commenter 
suggested  additional  engine  information 
to  be  recorded  for  each  engine: 

N2— High  Rotor  Speed 

EGT— Exhaust  Gas  Temperature 

TLA— Throttle  Lever  Position 

Nl— Low  Rotor  Speed 

WF— Fuel  Low 

CLA— Fuel  Cutoff  Lever  Position 
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The  commenter  also  suggested 
recording  maintenance  and  status  words 
from  the  electronic  engine  controls. 

The  FAA  encourages  including  these 
additional  parameters,  as  appropriate, 
but  is  not  mandating  them. 

Construcciones  Aeronauticas,  S.A. 
(CASA)  objected  to  the  reference  in  the 
NPRM  to  two  CASA  C-212  accidents 
that  occurred  in  1987.  CASA  stated  that 
some  facts  about  the  accident  were 
incorrect  in  the  NPRM  and  that  the  FAA 
should  publish  a  correction.  The  FAA 
has  checked  the  NTSB  June  1988 
recommendation  letter  and  has 
determined  that  the  NPRM  accurately 
reflected  the  facts  as  they  were  stated 
by  the  NTSB  in  that  letter. 

A  manufacturer  of  recorder  equipment 
requested  that  the  FAA  consider  the 
manufacturer's  new  type  of  cockpit 
recorder.  Information  on  the  recorder 
was  submitted  with  the  comment.  The 
comment  does  not  require  an  FAA 
response. 

The  Air  Line  Pilots  Association 
(ALPA)  comment,  which  was  generally 
supportive  of  the  proposal,  requested  a 
change  in  S  121.343(e)  which  requires 
that  required  flight  recorders  "must  be 
operated  continually  from  the  instant 
the  airplane  begins  to  takeoff  roll  until  it 
has  completed  the  landing  roll  at  an 
airport."  ALPA  stated  that  this  provision 
"hampers  the  collection  of  valuable  data 
which  can  be  used  in  evaluating  the 
DFDR  data."  ALPA  requested  that  the 
language  be  changed  to  require  recorder 
operation  to  begin  at  the  time  of  engine 
start  to  the  time  of  engine  shutdown  at 
the  end  of  the  flight  in  order  to  provide 
"steady  state"  information.  Two  other 
commenters  also  requested  that 
recording  cover  the  ground  operation 
phase. 

No  revisions  to  §  121.343(e)  were 
requested  by  NTSB  or  included  in  the 
proposed  rule.  The  present  Part  121 
requirement  was  simply  carried  over  to 
Part  91  and  Part  135  requirements.  A 
revision  of  the  requirement  is  beyond 
the  scope  of  this  rulemaking  action  and 
would  necessitate  additional  rulemaking 
proposals.  However,  most  operators 
presently  activate  flight  recorders  at 
engine  start  and  other  operators  who 
wish  to  record  "steady  state"  data  are 
encouraged  to  consider  the  ALPA 
comment. 

ALPA  also  strongly  opposes  the  "use 
of  CVR  recordings  for  any  purpose  other 
than  pure  accident  investigation 
activities"  and  the  "premature  release" 
of  CVR  information  during  accident 
investigations. 

One  commenter  stated  a  belief  that 
"in  recent  years,  because  of  the  rapid 
growth  of  the  airlines  industry,  training 
and  experience  levels  have  dropped 


•  •  •  •• ' 


-The  commenter  stated  that  the 
FAA  should  require  additional  training 
and  safety  measures  rather  than 
additional  equipment.  The  FAA  does  not 
believe  the  situation  is  an  either/or 
FAA  has  taken  action  on  training  and 
other  safety  measures,  for  example,  its 
windshear  training  proposal  [52  FR 
20560,  lune  1, 1987].  In  any  event, 
consideration  of  additional  pilot  training 
and  safety  measures  outside  the  area  of 
recording  equipment  is  beyond  the 
scope  of  this  rulemaking  action. 

Summary  of  Rule  Changes 

Significant  changes  between  the 
proposed  rule  and  the  fmal  rule  are 
summarized  below.  These  changes  were 
discussed  in  the  appropriate  sections  of 
the  Comment  Discussion  above: 

(1)  The  compliance  dates  have  been 
extended  from  2  years  to  3  years. 

(2)  Pre-wiring  requirements  in  §  91.35 
and  S  135.52  have  been  deleted. 

(3)  The  requirements  for  airplanes 
currently  equipped  with  a  digital  data 
bus  are  clarified  in  SS  121.343(e]  and 
125.225(c). 

(4)  Certain  of  the  parameters  in 
Appendix  B  of  Part  121  have  been  made 
optional. 

(5)  Aircraft  required  to  be  upgraded 
under  i  135.152(b)  must  meet  the  11- 
parameter  or  17-parameter  flight 
recorder  requirements  (currently 
required  of  certain  airplanes  used  under 
Part  121)  except  those  manufactured 
after  October  11, 1991. 

(6)  Requirements  pertaining  to  the  use 
of  boom  microphones  have  been 
clarified. 

(7)  The  resolution  readout  column  in 
each  of  the  appendices  has  been  made 
applicable  only  to  aircraft  manufactured 
after  October  11, 1991. 

The  changes  above  were  coordinated 
with  the  NTSB  staff  who  have  indicated 
agreement  that  this  final  rule  meets  the 
intent  of  the  NTSB  recommendations  in 
its  letter  of  June  19, 1987. 

In  addition  to  the  above  changes. 
Parts  23  and  27  have  been  revised  to 
include  airworthiness  requirements  for 
flight  and  voice  recorders.  In  the 
proposal  such  airworthiness 
requirements  were  only  in  Parts  25  and 
29,  and  all  operators  subject  to  flight 
and  voice  recorder  requirements  were 
referred  to  those  parts.  In  the  interest  of 
consistency,  the  final  rule  includes 
airworthiness  requirements  for  flight 
and  voice  recorders  in  Parts  23,  25.  27, 
and  29.  References  in  the  operating  rule 
have  been  revised  accordingly. 

Request  for  AikUtional  Comments  on 
Fart  91  Requirements 

Notwithstanding  that  the  Part  91 
requirements  have  been  incorporated  in 


this  final  rule,  the  FAA  is  still  interested 
in  receiving  comments  with  respect  to 
issues  raised  in  Notice  8&-1.  The  FAA  is 
particularly  interested  in  comments 
regarding  the  questions  asked  on  page 
4315  of  the  Federal  Register  publication 
of  the  notice  (S3  FR  4315).  Therefore,  a 
comment  period  of  90  days  is  being 
provided  to  allow  the  public  to  comment 
accordingly.  The  FAA  will  review  all 
additional  comments  submitted  and, 
within  1  year  after  the  publication  of 
this  amendment  in  the  Federal  Register, 
will  pubhsh  a  document  discussing  all 
comments,  presenting  FAA  findings 
based  upon  the  comments,  and 
proposing  any  revisions  to  the 
requirements  contained  herein,  if 
necessary. 

Regulatory  Evaluation  Sununary 

The  complete  regulatory  evaluation  of 
the  final  rule  is  available  in  the 
regulatory  docket.  A  discussion  of  those 
comments  addressing  the  regulatory 
evaluation  of  the  notice  and  a  summary 
of  the  final  regulatory  evaluation  are 
presented  below. 

Comments  addressing  the  regulatory 
evaluation  generally  expressed  concern 
about  the  costs  of  the  proposed 
regulations,  but  provided  very  little 
detail  in  support  of  their  conclusions. 
This  was  true  with  respect  to  both  direc' 
acquisition  and  installation  costs,  and 
indirect  costs  from  factors  such  as 
reduced  payload  or  aircraft  range. 

Some  commenters  stated  that  the 
amendments  would  impose  a  severe 
economic  burden  on  small  companies 
operating  small  aircraft  for  hire.  The 
FAA  is  aware  that  the  amendments  will 
result  in  economic  impacts.  However, 
the  Department  of  Transportation  has 
been  directed  by  the  Congress  to  take 
these  actions. 

Some  commenters  misinterpreted  the 
significance  of  the  10-year  analysis 
period  to  mean  that  the  FAA  expected 
operators  to  spread  their  retrofit  costs 
over  10  years.  FAA's  cost  estimates 
were  for  total  program  costs  over  10 
years.  In  developing  these  estimates, 
retrofit  costs  were  concentrated  in  the 
first  two  years  of  the  analysis  period. 
However,  the  FAA  has  extended  the 
compliance  period  from  the  proposed  2- 
year  period  to  three  years  in  the  final 
rule,  which  should  provide  relief  to 
many  operators. 

Some  commenters  expressed  concern 
about  the  high  cost  of  retrofitting  their 
aircraft.  However,  it  appears  they 
misunderstood  that  certain  proposed 
fiight  recorder  requirements  would 
apply  to  newly  manufactured  aircraft 
only.  Further,  concerns  were  expressed 
that  a  32  parameter  retrofit  requirement 
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for  20  to  30  passenger  seat  aircraft 
operated  under  Part  135  would  impose 
requirements  that  are  more  stringent 
than  those  requirements  applicable  to 
existing  Part  121  aircraft.  This  issue  has 
been  resolved  in  the  final  rule  by 
adopting  requirements  for  existing  20  to 
30  passenger  Part  135  aircraft  that  are 
similar  to  the  current  Part  121 
requirements. 

One  commenter  stated  that  the  FAA 
did  not  consider  initial  development  and 
certification  costs  in  its  regulatory 
evaluation.  However,  the  FAA  did 
attempt  to  account  for  this  by  adding  10 
percent  to  its  equipment  and  installation 
cost  estimates  to  provide  for 
certification,  start-up,  and  support 
equipment  costs  for  proposals  affecting 
aircraft  operated  under  Parts  91, 125, 
and  135.  This  was  not  done  for  Part  121 
because  aircraft  exist  that  meet  the 
proposed  requirements,  and  support 
equipment  already  is  in  service  because 
of  existing  recorder  requirements. 

The  regulatory  evaluation  of  the  final 
rule  is  very  similar  to  the  regulatory 
evaluation  of  the  notice.  Appropriate 
revisions  have  been  made  to  reflect  the 
extension  of  the  compliance  period  from 
2  years  to  3  years,  the  easing  of  the  flight 
recorder  retrofit  requirements  originally 
proposed  for  larger  Part  135  aircraft,  and 
other  minor  clarifying  changes. 

Briefly,  the  costs  of  these  rules  result 
from  the  need  to  acquire,  install,  and 
maintain  recorder  equipment,  as  well  as 
the  cost  of  additional  fuel  consumption 
attributable  to  the  additional  weight  of 
this  equipment,  and  miscellaneous  costs 
related  to  engineering  and  certification 
requirements,  support  equipment,  and 
administrative  start-up  costs.  The  FAA 
estimates  that  the  cost  for  all  categories 
of  aircraft  affected  by  these  rules  will  be 
approximately  $297  ±  million  (1987 
dollars),  or  a  present  value  of  $207± 
million  when  discounted  back  to  the 
start  of  the  ten-year  analysis  period 
using  the  10  percent  discount  rate 
prescribed  by  the  Office  of  Management 
and  Budget.  Other  potential  costs  of  this 
rule  that  have  not  been  quantified 
include  diminished  payload  carrying 
capability  and/or  reduced  range  that 
may  a^ect  some  smaller  aircraft  as  a 
result  of  the  weight  and  volume  of  these 
recorders,  as  well  as  possible  safety 
tradeoffs  with  other  equipment  such  as 
traffic  alert  and  collision  avoidance 
systems,  ground  proximity  warning 
systems,  weather  radar,  etc.  Solid  state 
technology  potentially  could  avoid  or 
reduce  many  of  these  costs  and 
tradeoffs. 

Flight  recorders  and  cockpit  voice 
recorders  provide  information  only, 
which  does  not  directly  save  lives  or 
prevent  accidents.  Accidents  and 


casualties  are  prevented  by  other 
actions,  such  as  improvements  in 
aircraft  design  or  operating  procedures, 
which  may  result  from  information 
gained  by  recorders.  Because  the 
benefits  of  recorders  are  indirect,  they 
have  only  been  discussed  qualitatively 
in  this  analysis. 

Flight  recorders  have  proven  effective 
in  determinations  of  aircraft  structural, 
mechanical,  and  systems  failures  that 
have  led  to  corrective  actions  such  as 
aircraft  modifications  or  changes  in 
operating  procedures.  Flight  recorders 
are  extremely  useful  in  identifying  the 
responses  of  flight  crews  to  hazardous 
situations,  and  they  contribute 
substantially  to  human  factors  analysis. 
Flight  recorders  also  help  define  more 
precisely  those  operational  problems 
that  need  to  be  addressed  through 
research  and  development  programs, 
such  as  windshear  encounters.  Further, 
many  lessons  learned  from  flight 
recorders,  especially  those  concerning 
human  factors  and  operational 
problems,  are  not  limited  to  the 
particular  aircraft  type  involved  in  an 
accident.  Rather,  they  provide  safety 
insights  that  are  beneficial  to  all  pilots 
operating  many  different  types  of 
aircraft  under  various  operating  rules. 
Additionally,  recorders  will  aid 
significantly  in  the  analysis  of  those 
accidents  that  will  inevitably  be 
experienced  by  aircraft  utilizing  new 
technologies,  such  as  fly-by-wire  control 
systems,  canards,  and  extensive  use  of 
composite  materials  in  aircraft 
structures. 

International  Trade  Impact  Assessment 

These  amendments  will  have  little  or 
no  impact  on  trade  for  either  U.S.  firms 
doing  business  in  foreign  countries  or 
foreign  firms  doing  business  in  the 
United  States.  The  amendments  will 
affect  only  U.S.  air  carriers  and 
opierators.  Foreign  air  carriers  are 
prohibited  from  operating  between 
points  within  the  United  States; 
therefore,  they  would  not  gain  any 
competitive  advantage  over  the 
domestic  operations  of  U.S.  carriers.  In 
international  operations,  foreign  air 
carriers  are  not  expected  to  realize  any 
cost  advantages  over  U.S.  air  carriers 
because  many  foreign  countries  have 
recorder  requirements  that  are  as 
stringent  as  those  adopted  in  this  final 
rule.  Further,  general  aviation 
operations  conducted  in  the  United 
States  are  not  in  any  direct  competition 
with  foreign  enterprises.  For  these 
reasons,  the  FAA  does  not  expect  that 
these  amendments  will  result  in  any 
trade  impact 


Regulatory  Flexibility  Detenninatioo 

The  Regulatory  FlexibUity  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

Any  small  entity  that  operates  any 
aircraft  in  the  categories  that  are 
included  in  the  amendments  to  Parts  91, 
121, 125.  and  135  would  be  affected  by 
this  rule.  Some  of  these  amendments 
could  result  in  "a  significant  economic 
impact  on  a  substantial  number"  of 
small  entity  operators  and  air  carriers. 
Most  manufacturers  that  certificate 
aircraft  under  Parts  25  and  29  are  not 
small  entities  and  therefore  are  not 
subject  to  the  RFA. 

The  following  analysis  explains  the 
reasons  for  this  determination 
concerning  operators  and  air  carriers.  In 
developing  estimates  of  annualized  net 
compliance  costs,  uniform  annualized 
costs  for  capital  investments  have  been 
determined  by  multiplying  the  amount  of 
the  investment  by  a  capital  recovery 
factor  appropriate  for  the  discount  rate 
and  period  of  the  analysis.  A  capital 
recovery  factor  of  .155,  based  upon  a  10 
percent  discount  rate  over  a  10-year 
period,  has  been  used  in  this  analysis. 
Threshold  cost  values  and  small  entity 
size  standards  are  those  stated  in  FAA 
Order  2100.14A,  Regulatory  Flexibility 
Criteria  and  Guidance.  Values  have 
been  adjusted  to  1987  dollars. 

The  threshold  values  defming  a 
significant  economic  impact  for 
scheduled  carriers  are  ^,200  if  the 
entire  fleet  has  a  seating  capacity  of 
over  60  seats,  and  $53,800  for  other 
scheduled  carriers.  The  threshold  value 
for  an  unscheduled  operator  is  only 
$3,800.  Further,  a  small  entity  operator 
of  aircraft  for  hire  is  defined  as  one 
which  owns  9  or  fewer  aircraft. 

The  annualized  cost  for  the  least 
expensive  requirement  adopted  in  this 
final  rule,  a  CVR  retrofit,  is 
approximately,  $3,500  per  aircraft 
"nierefore,  an  operator  owning  only  one 
aircraft  is  very  close  to  the  $3,800 
threshold  for  unscheduled  operators, 
and  any  operator  owning  more  than  one 
aircraft  is  well  over  the  threshold.  This 
would  apply  to  virtually  all  small  Part 
135  operators  affected  by  the  rule.  A 
similar  argument  can  be  made  for  Part 
125  operators  owning  only  one  aircraft 
because  they  would  be  required  to 
retrofit  the  far  more  expensive  flight 
recorders  as  well  as  CVR's.  It  is  possible 
that  a  substantial  number  of  small 
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entities  (defined  as  one-third  of  the 

small  entities  affected  by  the  particular 
proposal)  coold  incur  significant 
economic  impacts,  particularly 
scheduled  Part  135  operators 
(commuters)  if  they  obtain  between  6 
and  9  new  aircraft  with  19  or  fewer 
seats,  or  retrofit  between  about  4  and  9 
aircraft  with  20  to  30  seats.  Further,  any 
small  unscheduled  Part  121  operator 
purchasing  one  or  more  new  aircraft  not 
equipped  with  a  digital  data  bus  and 
digital  flight  data  acquisition  unit 
(DFDAU)  will  exceed  the  threshold  for 
nonscheduled  operators. 

Part  91  operators  of  aircraft  affected 
by  these  proposals  generally  are  not 
small  entities,  however,  and  therefore 
would  not  be  subject  to  the  RFA.  For 
these  reasons,  the  FAA  has  determined 
that  these  amendments  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  those  small 
entities  operating  under  Parts  121, 125, 
and  135,  and  a  regulatory  flexibility 
analysis  is  required  under  the  terms  of 
the  RFA.  The  final  regulatory  flexibility 
analysis  follows  below. 

Final  Regulatory  Flexibility  Analysis 

As  required  by  Section  604  of  the 
RFA.  the  following  analysis  deals  with 
the  proposed  flight  recorder 
requirements  as  they  relate  to  small 
operators. 

A.  Why  Agency  Action  Is  Taken 

This  rulemaking  is  in  response  to 
Congressional  action  and  to  several 
recommendations  made  by  the  NTSB. 
The  reasons  for  agency  action  are 
detailed  in  the  preamble  and  the 
regulatory  evaluation. 

Briefly,  the  advantages  of  additional 
recorded  information  has  been 
demonstrated  by  those  aircraft  so 
equipped,  and  it  is  desirable  that  more 
specific  information  be  obtained 
following  an  accident  involving 
additional  categories  of  aircraft  than  is 
possible  under  current  regulations. 

B.  Summary  of  Issues  Raised  by  Public 
Comments 

Comments  addressing  those  issues 
identiHed  in  the  initial  regulatory 
flexibility  analysis  as  potentially 
affecting  small  entities  primarily 
concerned  the  impact  of  the  proposals 
on  Part  135  operators.  These 
commenters  generally  expressed 
concern  that  the  proposals  would 
impose  imreasonable  costs  on  operators 
in  comparison  to  any  safety  benefits 
that  might  result.  (Similar  comments 
were  received  concerning  Part  91 


operations.  However,  those  entities  that 
conduct  Part  91  operations  in  aircraft 
that  will  be  affected  by  this  rule 
generally  are  not  small  entities.) 

In  view  of  the  data  submitted,  the 
final  rule  has  been  modified  to  extend 
the  compliance  period  from  2  years  to  3 
years;  and  the  flight  recorder  retrofit 
requirements  for  20  to  30  passenger  seat 
Part  135  aircraft  have  been  reduced  from 
the  32  parameters  proposed,  to  only  11 
or  17  parameters,  depending  upon  the 
date  of  type  certification  (essentially, 
the  same  requirements  as  those 
currently  in  Part  121). 

C.  Alternatives  to  the  Proposal 

Other  than  those  revisions  discussed 
above,  no  alternatives  to  these 
proposals  have  been  considered.  The 
Secretary  of  Transportation  has  been 
directed  by  Congress  to  initiate  a 
rulemaking  that  considers  the 
recommendations  of  tlie  National 
Transportation  Safety  Board  to  the 
Federal  Aviation  Administration 
concerning  the  use  of  cockpit  voice 
recorders  and  flight  data  recorders  on 
commuter  and  other  aircraft.  The  FAA 
has  concluded  that  Congress  intended 
the  NTSB  to  have  available  whatever 
data  it  needs  for  accident  investigation 
purposes  if  acquiring  that  data  is 
technologically  feasible. 

Federalism  Implications 

The  regulations  set  forth  in  this  notice 
are  proposed  under  the  authority  in  the 
Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1301  et  seq.).  The  FA 
Act  has  been  interpreted  to  preempt 
State  law  regulating  the  same  subject. 
Thus,  in  accordance  with  Executive 
Order  12612,  it  is  determined  that  this 
proposed  regulation  does  not  have 
federalism  implications  requiring  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
amendment  is  not  major  under 
Executive  Order  12291  but  that  it  is 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
[Procedures  (44  FR  11034,  February  26, 
1979).  For  the  reasons  discussed  above, 
it  also  has  been  determined  that  the  rule 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

14  CFR  Parts  23,  25,  27.  and  29 
Aircraft,  Aviation  safety.  Safety. 


14  CFR  Part  91 

Air  carriers.  Aviation  safety,  Safety. 
Aircraft  Aircraft  pilots.  Pilots. 

14  CFR  Part  121 

Aviation  safety,  Safety,  Air  carriers, 
Aircraft,  Aircraft  pilots.  Airplanes, 
Transportation,  Common  carriers. 

14  CFR  Part  125 

Aircraft,  Airplanes,  Airworthiness 

14  CFR  Part  135 

Air  carriers.  Aviation  safety.  Safety, 
Air  taxi.  Aircraft,  Airplanes,  Rotorcraft. 

The  Rule 

Accordingly,  the  Federal  Aviation 
Administration  amends  Parts  23,  25,  27, 
29, 91. 121. 125.  and  135  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  23— AIRWOfmilNESS 
STANOAROS:  NORMAL,  UTILITY. 
ACROBATIC  AMD  COMMUTER 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  Part  23  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a),  1355, 
1421. 1423, 1425. 1428. 1429. 1430;  49  U.S.C. 
106(g)  (Revised  Pub  L  97-449,  January  12. 
1983). 

2.  By  adding  new  S  23.1457  to  read  as 
follows; 

923.1457    Cockpit  voice  reconters. 

(a)  Each  cockpit  voice  recorder 
required  by  the  operating  rules  of  this 
chapter  must  be  approved  and  must  be 
installed  so  that  it  will  record  the 
following: 

(1)  Voice  communications  transmitted 
from  or  received  in  the  airplane  by 
radio. 

(2)  Voice  communications  of  flight 
crewmembers  on  the  flight  deck. 

(3)  Voice  conununications  of  flight 
crewmembers  on  the  flight  deck,  using 
the  airplane's  interphone  system. 

(4)  Voice  or  audio  signals  identifying 
navigation  or  approach  aids  introduced 
into  a  headset  or  speaker. 

(5)  Voice  communications  of  flight 
crewmembers  using  the  passenger 
loudspeaker  system,  if  there  is  such  a 
system  and  if  the  fourth  channel  is 
available  in  accordance  with  the 
requirements  of  paragraph  (c)(4)(ii)  of 
this  section. 

(b)  The  recording  requirements  of 
paragraph  (aX2}  of  this  section  must  be 
met  by  installing  a  cockpit-mounted 
area  microphone,  located  in  the  best 
position  for  recording  voice 


communications  originating  at  the  first 
and  second  pilot  stations  and  voice 
communications  of  other  crewmembers 
on  the  flight  deck  when  directed  to  those 
stations.  The  microphone  must  be  so 
located  and,  if  necessary,  the 
preamplifiers  and  filters  of  the  recorder 
must  be  so  adjusted  or  supplemented,  so 
that  the  intelligibility  of  the  recorded 
communications  is  as  high  as 
practicable  when  recorded  under  flight 
cockpit  noise  conditions  and  played 
back.  Repeated  aural  or  visual  playback 
of  the  record  may  be  used  in  evaluating 
intelligibility. 

(c)  Each  cockpit  voice  recorder  must 
be  installed  so  that  the  part  of  the 
communication  or  audio  signals 
specified  in  paragraph  (a)  of  this  section 
obtained  fi-om  each  of  the  following 
sources  is  recorded  on  a  separate 
channel: 

(1)  For  the  first  channel,  from  each 
boom,  mask,  or  handheld  microphone, 
headset,  or  speaker  used  at  the  first  pilot 
station. 

(2)  For  the  second  channel  from  each 
boom,  mask,  or  handheld  microphone, 
headset,  or  speaker  used  at  the  second 
pilot  station. 

(3)  For  the  third  channel— fitim  the 
cockpit-mounted  area  microphone. 

(4)  For  the  fourth  channel  from: 
(i)  Each  boom,  mask,  or  handheld 

microphone,  headset,  or  speaker  used  at 
the  station  for  the  third  and  fourth 
crewmembers. 

(ii)  If  the  stations  specified  in 
paragraph  (c)(4)(i)  of  this  section  are  not 
requked  or  if  the  signal  at  such  a  station 
is  picked  up  by  another  channel,  each 
microphone  on  the  flight  deck  that  is 
used  with  the  passenger  loudspeaker 
system,  if  its  signals  are  not  picked  up 
by  another  channel. 

(5)  And  that  as  far  as  is  practicable  all 
sounds  received  by  the  microphone 
Usted  in  paragraphs  (c)  (1),  (2).  and  (4)  of 
this  section  must  be  recorded  without 
interruption  irrespective  of  the  position 
of  the  interphone-transmitter  key  switch. 
The  design  shall  ensure  that  sidetone  for 
the  flight  crew  is  produced  only  when 
the  interphone,  public  address  system, 
or  radio  transmitters  are  in  use. 

(d)  Each  cockpit  voice  recorder  must 
be  installed  so  that: 

(1)  It  receives  its  electric  power  from 
the  bus  that  provides  the  maximum 
reliabiUty  for  operation  of  the  cockpit 
voice  recorder  without  jeopardizing 
service  to  essential  or  emergency  loads. 

(2)  There  is  an  automatic  means  to 
simultaneously  stop  the  recorder  and 
prevent  each  erasure  feature  fit}m 
functioning,  within  10  minutes  after 
crash  impact;  and 


(3)  There  is  an  aural  or  visual  means 
for  preflight  checking  of  the  recorder  for 
proper  operation. 

(e)  The  record  container  must  be 
located  and  moimted  to  minimize  the 
probability  of  rupture  of  the  container  as 
a  result  of  crash  impact  and  consequent 
heat  damage  to  the  record  from  fire.  In 
meeting  this  requirement  the  record 
container  must  be  as  far  aft  as 
practicable,  but  may  not  be  where  aft 
mounted  engines  may  crush  the 
container  during  impact.  However,  it 
need  not  be  outside  of  the  pressurized 
compartment. 

(f)  If  the  cockpit  voice  recorder  has  a 
bulk  erasure  device,  the  installation 
must  be  designed  to  minimize  the 
probability  of  inadvertent  operation  and 
actuation  of  the  device  during  crash 
impact. 

(g)  Each  recorder  container  must: 

(1)  Be  either  bright  orange  or  bright 
yellow; 

(2)  Have  reflective  tape  affixed  to  its 
external  surface  to  facilitate  its  location 
under  water  and 

(3)  Have  an  underwater  locating 
device,  when  required  by  the  operating 
rules  of  this  chapter,  on  or  adjacent  to 
the  container  which  is  seciu^d  in  such 
manner  that  they  are  not  likely  to  be 
separated  during  crash  impact. 

3.  By  adding  S  23.1459  to  read  as 
follows: 

§23.1459    Flight  recorders. 

(a)  Each  flight  recorder  required  by 
the  operating  rules  of  this  chapter  must 
be  installed  so  that: 

(1)  It  is  supplied  with  airspeed, 
altitude,  and  directional  data  obtained 
from  sources  that  meet  the  accuracy 
requirements  of  §§23.1323,  23.1325,  and 
23.1327,  as  appropriate; 

(2)  The  vertical  acceleration  sensor  is 
rigidly  attached,  and  located 
longitudinally  either  within  the 
approved  center  of  gravity  limits  of  the 
airplane,  or  at  a  distance  forward  or  aft 
of  these  limits  that  does  not  exceed  25 
percent  of  the  airplane's  mean 
aerodjmamic  chord; 

(3)  It  receives  its  electrical  power 
power  from  the  bus  that  provides  the 
maximum  reliability  for  operation  of  the 
flight  recorder  without  jeopardizing 
service  to  essential  or  emergency  loads; 

(4)  There  is  an  aiu-al  or  visual  means 
for  preflight  checking  of  the  recorder  for 
proper  recording  of  data  in  the  storage 
medium. 

(5)  Except  for  recorders  powered 
solely  by  the  engine-driven  electrical 
generator  system,  there  is  an  automatic 
means  to  simultaneously  stop  a  recorder 
that  has  a  data  erasure  feature  and 
prevent  each  erasure  feature  from 


functioning,  within  10  minutes  after 
crash  impact  and 

(b)  Each  nonejectable  record 
container  must  be  located  and  mounted 
so  as  to  minimize  the  probability  of 
container  rupture  residting  from  crash 
impact  and  subsequent  damage  to  the 
record  from  fire.  In  meeting  this 
requirement  the  record  container  must 
be  located  as  far  aft  as  practicable,  but 
need  not  be  aft  of  the  pressurized 
compartment  and  may  not  be  where  aft- 
mounted  engines  may  crush  the 
container  upon  impact 

(c)  A  correlation  must  be  established 
between  the  flight  recorder  readings  of 
airspeed,  altitude,  and  heading  and  the 
corresponding  readings  (taking  into 
account  correction  factors)  of  the  first 
pilot's  instruments.  The  correlation  must 
cover  the  airspeed  range  over  which  the 
airplane  is  to  be  operated,  the  range  of 
altitude  to  which  the  airplane  is  limited, 
and  360  degrees  of  heading.  Correlation 
may  be  established  on  the  ground  as 
appropriate. 

(d)  Each  recorder  container  must: 

(1)  Be  either  bright  orange  or  bright 
yellow; 

(2)  Have  reflective  tape  affixed  to  its 
external  surface  to  facilitate  its  location 
under  water  and 

(3)  Have  an  underwater  locating 
device,  when  required  by  the  operating 
rules  of  this  chapter,  on  or  adjacent  to 
the  container  which  is  secured  in  such  a 
manner  that  they  are  not  likely  to  be 
separated  during  crash  impact 

(e)  Any  novel  or  unique  design  or 
operational  characteristics  of  the 
aircraft  shall  be  evaluated  to  determine 
if  any  dedicated  parameters  must  be 
recorded  on  flight  recorders  in  addition 
to  or  in  place  of  existing  requirements. 

PART  25-AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  Part  25  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a),  1355. 
1421, 1423, 1424, 1425. 1428. 1429, 1430;  49 
U.S.C.  106(g)  (Revised  Pub.  L  97-449.  fanuaty 
IZ  1983). 

2.  By  revising  §  25.1457  (c)  (1).  (2),  (3), 
and  (4)(i]  and  adding  a  new  paragraph 
(c)(5)  to  read  as  follows: 

§25.1457    Codcpn  voice  recorders. 
•        •        *        •        • 

(c)  •  *  ' 

(1)  For  the  first  channel,  from  each 
boom,  mask,  or  hand-held  microphone, 
headset,  or  speaker  used  at  the  first  pilot 
station. 

(2)  For  the  second  channel  from  each 
boom,  mask,  or  hand-held  microphone. 
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headset,  or  speaker  used  at  the  second 
pilot  station. 

[3)  For  tbe  third  channel — from  the 
cockpit-msiuited  area  microphone. 

(41*  *  * 

(i^  Each  boom,  mask,  or  hand-held 
microphone,  headset,  or  speaker  used  at 
the  statioa  for  the  third  and  fourth  crew 
meraberr,  or 
•        *        *        «        • 

(5)  As  far  as  is  practicable  all  sounds 
received  bgr  ibe  microphone  listed  in 
paragraphs  (c)  (1).  (2),  and  (4]  of  this 
section  most  be  recorded  without 
intemiptioD  irrespective  of  the  position 
of  Ae  infterphone-transmitter  key  switch. 
The  design  shaB  ensure  that  sidetone  for 
the  fl%ht  crew  is  produced  only  when 
Ike  interphone,  public  address  system, 
or  radio  treHiaautters  are  in  use. 


3.  By  revising  5  25.1459  (ajf4)  and 
adding  a  new  paragraph  (e)  to  read  as 
follows; 

§25. 1459    Flight  recorders. 

***** 

(a)  *  *  • 

f4)  There  is  an  aural  or  visual  means 
for  prefKght  checking  of  the  recorder  for 
proper  recording  of  data  in  the  storage 
mediuai. 


(e)  Any  novel  or  unique  design  or 
operational  dtaracteristics  of  the 
aircraft  shall  be  evaluated  to  determine 
if  any  dedicated  parameters  must  be 
recorded  on  flight  recorders  in  addition 
to  or  in  place  of  existing  requirements. 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

1.  The  authority  citation  for  Part  27  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 13S4(a),  1355. 
1421. 1423. 1425. 1428, 1429. 1430:  49  U.S.C. 
106(g)  (Revised  Pub  L  97-449.  January  12. 
1983). 

2.  By  adding  new  §  27.1457  to  read  as 
follows: 

§  27.1457    CockpN  voica  recorders. 

(a)  Each  cockpit  voice  recorder 
required  by  the  operating  rules  of  this 
chapter  must  be  approved,  and  must  be 
installed  so  that  it  will  record  the 
following: 

(1)  Voice  communications  transmitted 
from  or  received  in  the  rotorcraft  by 
radio. 

(2)  Voice  communications  of  flight 
crewmembers  on  the  flight  deck. 

(3)  Voice  communications  of  flight 
crewmembers  on  the  flight  deck,  using 
the  rotorcraft's  interphone  system. 


(4)  Voice  or  audio  signals  identifying 
navigation  or  approach  aids  introduced 
into  a  headset  or  speaker. 

(5)  Voice  communications  of  flight 
crewmembers  using  the  passenger 
loudspeaker  system,  if  there  is  such  a 
system,  and  if  the  fourth  channel  is 
available  in  accordance  with  the 
requirements  of  paragraph  (c](4)(ii)  of 
this  section. 

(b)  The  recording  requirements  of 
paragraph  (a)(2)  of  this  section  may  be 
met: 

fl)  By  faistalling  a  cockpit-mounted 
area  microphone  located  in  the  best 
position  for  recording  voice 
communications  originating  at  the  first 
and  second  pilot  stations  and  voice 
communications  of  other  crewmembers 
on  the  flight  deck  when  directed  to  those 
stations;  or 

(2)  By  installing  a  continually 
energized  or  voice-actuated  lip 
microphone  at  the  first  and  second  pilot 
stations. 

The  microphone  specified  in  this 
paragraph  must  be  so  located  and,  if 
necessary,  the  preamplifiers  and  filters 
of  the  recorder  must  be  adjusted  or 
supplemented  so  that  the  recorded 
communications  are  intelligible  when 
recorded  under  flight  cockpit  noise 
conditions  and  played  beck.  The  level  of 
intelligibility  must  be  approved  by  the 
Administrator.  Repeated  aural  or  visual 
playback  of  the  record  may  be  used  in 
evaluating  intelligibility. 

(c)  Each  cockpit  voice  recorder  must 
be  installed  so  that  the  part  of  the 
communication  or  audio  signals 
specified  in  paragraph  (a)  of  this  section 
obtained  from  each  of  the  following 
sources  is  recorded  on  a  separate 
channel: 

(1)  For  the  first  channel,  from  each 
microphone,  headset  or  speaker  used  at 
the  first  pilot  station. 

(2)  For  the  second  chaimel,  from  each 
microphone,  headset,  or  speaker  used  at 
the  second  pilot  statioa 

(3)  For  the  third  channel,  from  the 
cockpit-mounted  area  microphone,  or 
the  continually  energized  or  voice- 
actuated  lip  microphone  at  the  first  and 
second  pilot  stations. 

(4)  For  the  fourth  channel,  from: 
(i)  Each  microphone,  headset,  or 

speaker  used  at  the  stations  for  the  third 
and  fourth  crewmembers;  or 

(ii)  If  the  stations  specified  in 
paragraph  (c)(4)(i]  of  this  section  are  not 
required  or  if  the  signal  at  such  a  station 
is  picked  up  by  another  channel,  each 
microphone  on  the  flight  deck  that  is 
used  with  the  passenger  loudspeaker 
system  if  its  signals  are  not  picked  up  by 
another  channel. 

(iii)  Each  microphone  on  the  flight 
deck  that  is  used  with  the  rotorcraft's 


loudspeaker  system  if  its  signals  are  not 
picked  up  by  another  channel. 

(d)  Each  cockpit  voice  recorder  must 
be  installed  so  that: 

(1)  It  receives  its  electric  power  from 
the  bus  that  provides  the  maximum 
reliability  for  operation  of  the  coclq)it 
voice  recorder  without  jeopardizing 
service  to  essential  or  emergency  loads; 

(2)  There  is  an  automatic  means  to 
simultaneously  stop  the  recorder  and 
prevent  each  erasure  feature  from 
functioning,  within  10  minutes  after 
crash  impact;  and 

(3)  There  is  an  aural  or  visual  means 
for  preflight  checking  of  the  recorder  for 
proper  operation. 

(e)  The  record  container  must  be 
located  and  mounted  to  minimize  the 
probability  of  rupture  of  the  container  as 
a  result  of  crash  impact  and  consequent 
heat  damage  to  the  record  from  fire. 

(f)  If  the  cockpit  voice  recorder  has  a 
bulk  erasure  device,  the  installation 
must  be  designed  to  minimize  the 
probability  of  inadvertent  operation  and 
actuation  of  the  device  during  crash 
impact. 

(g)  Each  recorder  container  must  be 
either  bright  orange  or  bright  yellow. 

3.  By  adding  new  $  27.1459  to  read  as 
follows: 

§  27.t459    FIgM  recerrttrs. 

(a)  Each  flight  recorder  required  by 
the  operating  rules  of  Subchapter  G  of 
this  chapter  must  be  installed  so  that: 

(1)  It  is  supplied  with  airspeed, 
altitude,  and  directional  data  obtained 
from  sources  that  meet  the  accuracy 
requirements  of  S§  27.1323.  27.1325,  and 
27.1327  of  this  part,  as  appHcable; 

(2)  The  vertical  acceleration  sensor  is 
rigidly  attached,  and  located 
longitudinally  within  the  approved 
center  of  gravity  limits  of  the  rotorcraft; 

(3)  It  receives  its  electrical  power  from 
the  bus  that  provides  ^e  maximum 
reliability  for  operation  of  the  flight 
recorder  without  jeopardizing  service  to 
essential  or  emergency  loads; 

(4)  There  is  an  aural  or  visual  means 
for  preflight  checking  of  the  recorder  for 
proper  recording  of  data  in  the  storage 
medium; 

(5)  Except  for  recorders  powered 
solely  by  the  engine-driven  electrical 
generator  system,  there  is  an  automatic 
means  to  simultaneously  stop  a  recorder 
that  has  a  data  erasure  feature  and 
prevent  each  erasure  feature  from 
functioning,  within  10  minutes  after  any 
crash  impact;  and 

(b)  Each  nonejectable  recorder 
container  must  be  located  and  mounted 
so  as  to  minimize  the  probability  of 
container  rupture  resulting  from  crash 


Federal  Register  /  Vol.  53.  No.  132  /  Monday,  July  11.  1988  /  Rules  and  Regulations  28145 


impact  and  subsequent  damage  to  the 
record  from  fire. 

(c)  A  correlation  must  be  established 
between  the  flight  recorder  readings  of 
airspeed,  altitude,  and  heading  and  the 
corresponding  readings  (taking  into 
account  correction  factors]  of  the  first 
pilot's  instruments.  This  correlation 
must  cover  the  airspeed  range  over 
which  the  aircraft  is  to  be  operated,  the 
range  of  altitude  to  which  the  aircraft  is 
limited,  and  360  degrees  of  heading. 
Correlation  may  be  established  on  the 
ground  as  appropriate. 

(d)  Each  recorder  container  must: 

(1)  Be  either  bright  orange  or  bright 
yellow; 

(2)  Have  a  reflective  tape  a^ixed  to  its 
external  surface  to  facilitate  its  location 
under  water;  and 

(3)  Have  an  underwater  locating 
device,  when  required  by  the  operating 
rules  of  this  chapter,  on  or  adjacent  to 
the  container  which  is  secured  in  such  a 
manner  that  they  are  not  likely  to  be 
separated  during  crash  impact. 

PART  29— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

1.  The  authority  citation  for  Part  29  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1354(a}.  1355. 
1421. 1423. 1424. 1425, 1428, 1429, 1430;  49 
U.S.C.  106(g)  (Revised  Pub.  L  97-449,  January 
12, 1983). 

2.  By  adding  new  {  29.1459  to  read  as 
follows: 

§29.1459    Fliglit  recorders. 

(a)  Each  flight  recorder  required  by 
the  operating  rules  of  Subchapter  G  of 
this  chapter  must  be  installed  so  that: 

(1)  It  is  supplied  with  airspeed, 
altitude,  and  directional  data  obtained 
from  sources  that  meet  the  accuracy 
requirements  of  {§  29.1323,  29.1325,  and 
29.1327  of  this  part,  as  applicable: 

(2)  The  vertical  acceleration  sensor  is 
rigidly  attached,  and  located 
longitudinally  within  the  approved 
center  of  gravity  limits  of  the  rotorcraft; 

(3)  It  receives  its  electrical  power  from 
the  bus  that  provides  the  maximum 
reliability  for  operation  of  the  flight 
recorder  without  jeopardizing  service  to 
essential  or  emergency  loads; 

(4)  There  is  an  aural  or  visual  means 
for  perflight  checking  of  the  recorder  for 


proper  recording  of  data  in  the  storage 
medium;  and 

(5)  Except  for  recorders  powered 
solely  by  the  engine-drive  electrical 
generator  system,  there  is  an  automatic 
means  to  simultaneously  stop  a  recorder 
that  has  a  date  erasure  feature  and 
prevent  each  erasure  feature  from 
functioning,  within  10  minutes  after  any 
crash  impact. 

(b)  Each  nonejectable  recorder 
container  must  be  located  and  mounted 
so  as  to  minimize  the  probability  of 
container  rupture  resulting  from  crash 
impact  and  subsequent  damage  to  the 
record  from  fire. 

(c)  A  correlation  must  be  established 
between  the  flight  recorder  readings  of 
airspeed,  altitude,  and  heading  and  the 
corresponding  readings  (taking  into 
account  correction  factors)  of  the  first 
pilot's  instruments.  This  correlation 
must  cover  the  airspeed  range  over 
which  the  aircraft  is  to  be  operated,  the 
range  of  altitude  to  which  the  aircraft  is 
limited,  and  360  degrees  of  heading. 
Correlation  may  be  established  on  the 
ground  as  appropriate. 

(d)  Each  recorder  container  must: 

(1)  Be  either  bright  orange  or  bright 
yellow; 

(2)  Have  a  reflective  tape  affixed  to  its 
external  surface  to  facilitate  its  location 
under  water  and 

(3)  Have  an  underwater  locating 
device,  when  required  by  the  operating 
rules  of  this  chapter,  on  or  adjacent  to 
the  container  which  is  secured  in  such  a 
manner  that  it  is  not  likely  to  be 
separated  during  crash  impact. 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  Part  91  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7),  1303, 1344, 
1348, 1352  through  1355, 1401, 1421  through 
1431, 1471, 1472, 1502, 1510. 1522.  and  2121 
through  2125;  Articles  12,  29,  31.  and  32(a)  of 
the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180);  42  U.S.C.  4321  et  seq.\ 
E.0. 11514;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983). 

2.  By  amending  §  91.35  by 
redesignating  paragraph  (b)  as  (f)  and 
adding  new  paragraphs  (b),  (c),  (d),  and 
(e),  to  read  as  follows: 

§  91.35    Flight  recorders  and  cockpit  voice 
recorders. 


(b)  No  person  may  operate  a  U.S.  civil 
registered,  multiengine,  turbine-powered 
airplane  or  rotorcraft  having  a 
passenger  seating  configuration, 
excluding  any  pilot  seats,  or  10  or  more 
that  has  been  manufactured  after 
Octobe- 11, 1991,  unless  it  is  equipped 
with  one  or  more  approved  fli^t 
recorders  that  utilize  a  digital  method  of 
recording  and  storing  data  and  a  method 
of  readily  retrieving  that  data  from  the 
storage  medium,  that  are  capable  of 
recording  the  data  specified  in 
Appendix  E,  for  an  airplane,  or 
Appendix  F,  for  a  rotorcraft,  of  this  part 
within  the  range,  accuracy,  and 
recording  interval  specified,  and  that  are 
capable  of  retaining  no  less  than  8  hours 
of  aircraft  operation. 

(c)  Whenever  a  flight  recorder, 
required  by  this  section,  is  installed,  it 
must  be  operated  continously  from  the 
instant  the  airplane  begins  the  takeoff 
roll  or  the  rotorcraft  begins  lift-off  until 
the  airplane  has  completed  the  landing 
roll  or  the  rotorcraft  has  landed  at  its 
destination. 

(d)  Unless  otherwise  authorized  by 
the  Administrator,  after  October  11, 
1991.  no  person  may  operate  a  U.S.  civil 
registered,  multiengine,  turbine-powered 
airplane  or  rotorcraft  having  a 
passenger  seating  configuration  of  six 
passengers  or  more  and  for  which  two 
pilots  are  required  by  type  certification 
or  operating  rule  unless  it  is  equipped 
with  an  approved  cockpit  voice  recorder 
that: 

(1)  Is  installed  in  compliance  with 

§  23.1457(a)  (1)  and  (2),  (b),  (c),  (d),  (e), 
(f),  and  (g);  §  25.1457(a)  (1)  and  (2).  (b), 
(c).  (d),  (e),  (f),  and  (g);  §  27.1457(a)  (1) 
and  (2),  (b),  (c),  (d),  (e),  (f).  and  (g):  or 
§  29.1457(a)  (1)  and  (2),  (b),  (c),  (d),  (e), 
(f),  and  (g)  of  this  chapter,  as  applicable; 
and 

(2)  Is  operated  continuously  from  the 
use  of  the  check  list  before  the  flight  to 
completion  of  the  final  check  list  at  the 
end  of  the  flight;  and 

(e)  In  complying  with  this  section,  an 
approved  cockpit  voice  recorder  having 
an  erasure  feature  may  be  used,  so  that 
at  any  time  during  the  operation  of  the 
recorder,  information  recorded  more 
than  15  minutes  earlier  may  be  erased  or 
otherwise  obliterated. 
***** 

3.  By  adding  Appendices  E  and  F  to 
read  as  follows: 
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Appendix  E— Airplane  Fugmt  Recorder  Specifications 


Parameters 


Relative  Time  (From  Recorded  on  Prior 

to  Takeoff). 
Indicated  Airspeed 


Altitude.. 


Magnetic  Heading 

Vertical  Acceleration .. 


Longitudinal  Acceleration . 


Pitch  Altitude. 
Roll  Altitude... 


Stabilizer  Trim  Position,  or 

Pitch  Control  Position 

Engine  Poiwer.  Each  Engine: 

Fan  or  Ni  Speed  or  EPR  or  Cockpit 
indications  Used  tor  Aircraft  Certifica- 
tion OR. 

Prop,  speed  and  Torque  (Sample  Once/ 
Sec  as  Close  togettier  as  Practicable). 

Attitude  Rate '  (need  depends  on  altitude 
resokjtion). 

Angle  of  Attack  *  (need  depends  on  alti- 
tude resolution). 

Radio  Transmitter  Keying  (Oiscrate) 

TE  Flaps  (Discrete  or  Anakig) 


LE  Raps  (Discrete  or  Anak)^.. 


Thrust  Reverser.  Each  Engine  (Discrete). 

Spoiler-Speedbrake  (Discrete) 

Autopitot  Engaged  (Discrete) 


Range 


8  hr  minimum ~. 

V»  to  Vo  (KIAS) 

-1.000  ft  to  max  cert.  alLof  A/C. 


360- 

-3gio  +6g.. 


±l.Og.. 


100%  Of  usable 

±60*  or  100%  of  usale  range,  whichever 
is  greater. 

Full  Range 

Full  Range 


Maxifnum  Range.. 


tS.OOOfpm 

-20'  to  40*  or  of  usuable  range . 


On/Off 

Each  discrete  position  (U.  0.  T/0.  MP) 

OR 

Anatog  0-100%  rartge 

Each  discrete  position  (U,  O.  T/O,  AAP) 

OR 

Anatog  0-100%  range _ 

Stowed  or  full  reverse 

Slowed  or  out 

Engaged  or  Disengaged 


Installed  system  ■  minimum  accuracy  (to 
recovered  data) 


±0.125%  per  hour.. 


±5%  or  ±10  ks.,  whichever  is  greater. 

RMOhJtion  2  kts.  below  175  KIAS. 
±100  to  ±700  ft  (see  Table  1.  TSO 

CSI-iO 

±5* 

±0.2g  in  addition  to  ±0.3g  maximum 
dalunL 


±1.5%    max.    range    excluding    datum 
error  of  ±5%. 

±2* 

±2* 


±3%  unless  higher  uniquety  required.. 
±3%  unless  higher  uniquely  required.. 


±5%. 


±10%.     Resolution     250    fpm 

12.000  ft  indicated. 
±2* 


±3*.. 


±3*.. 


Sampling 

intor^Mper 

ssoono) 


1 

4(or1  psr 
second 
where  peaks, 
ref.  to  lg  are 
recorded). 

2 


1  (prop  Speed). 

1  (torque) 

1 


Resokitton* 
readout 


1  sec. 

1%.» 

25  to  ISO  ft 

1* 
0.03g. 


O.OIg. 

0.8*. 
0.8* 

1%.» 
1%.» 

1%.» 


1%.» 
1%.» 
250  fpm. 
betow  12,000. 
0.8%.» 


1%.» 


1%.' 


'  When  data  sources  are  aircraft  instruments  (except  altimeters)  of  acceptable  quality  to  fty  tfie  aircraft  the  recording  system  exchxteig  these  serisors  (birt 
iTKkjding  all  other  charactenstics  of  the  recording  system)  shall  contrit)ute  no  more  tf»n  half  of  ttie  vahjes  m  this  column. 

» If  data  from  the  altitude  encoding  altimeter  (100  ft.  resolution)  is  used,  then  either  one  of  these  parameters  should  also  be  recorded.  If  however,  altitude  « 
recorded  at  a  minimum  resokjtion  of  25  feet,  then  these  two  parameters  can  be  omitted. 

'  Per  cent  of  full  range. 

*  This  (x>lumn  applies  to  aircraft  marHJfactured  after  October  11,  1991 


APPENDIX  F— HELICOPTER  FUGHT  RECORDER  SPECIFICATION 


Parameters 


Relative  Time  (From  Recorded  on  Prior 

to  Takeoff). 
Indk»ted  Airspeed , 


Altitude.. 


Magnetic  Heading 

Vartnal  Acceleratton . 


Longitudinal  Acceleration . 


Pitch  Attitude.. 
Roll  Attitude.... 


Altitude  Rate.. 


Engine  Power,  Each  Engine 

Main  Rotor  Speed 

Free  or  Power  Turbine 

Engine  Torque — 


Range 


4  tw  minitTMm. 


V.  in  to  Vd  (KIAS)  (minimum  airspeed 
signal  attainable  with  installed  pitot- 
static  system). 

- 1,000  ft  to  20.000  tt.  pressure  altitude .. 


350* 

-3gto  -f6g.. 


±1.0g.. 


100%  of  usable  range 

±80*  or  100%  of  usable  range,  whichev- 
er is  greater. 
±8,000  fpm 


Maximum  Range.. 
Maximum  Range.. 
Maximum  Range.. 


Installed  system  ■  minimum  accuracy  (to 
recovered  data) 


±0.126%  per  hour 

±5%  or  ±10  kts..  whichever  is  greater.. 


±100  to  ±700  ft  (see  Table  i,  TSO 

C5l-a). 

±5* 

±0.2g  in  addition  to   ±0.3g  maximum 

datum. 


±1.5%    max.    range   exckiding   datum 

error  of  ±5%. 
±2* 

±r 


±10%  Resohition  250  fpm  below  12,000 
ft.  indicated. 


±5% 

-I- 5% 

±5% 


Sampling 

interval  (par 

second) 


4(or1per 
second 
where  peaks, 
ref.  to  lg  are 
recorded). 

2 


1 

J  1..„. 


ResohiUon* 
readout 


1  sec. 
1M. 

25  to  150  ft 

1* 
0.05g. 


0.03g. 
0.8" 

250  fpm  below 
12,000. 

1%» 

J  1%« 

1%» 
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Appendix  F— Heucopter  Fuqht  Recorder  Specification— Continued 


Parameters 


Fhgfil  Control  HydnuHc  Pressure 

Primary  (Discrete) 

Secondary-H  appNcable  (Discrete) 

Radio  Transmitter  Keying  (Discrete) 

Autopitot  Engaged  (Discrete) 

SAS  Status-Engaged  (Discrete) 

SAS  Fault  Status  (Discrete) 

Flight  Contmis 

Collective « 

Pedal  Positton 

Lat.  Cyclic 

Long.  Cyclic.. 


Controllable  Stabilator  Position.. 


Range 


High/Low 

High/Low 

On/Off 

Engaged  or  Disengaged. 
Engaged  or  Disengaged.. 
Fault/OK 


Full  range- 
Full  range- 
Full  range- 
Full  range.. 
Full  range.. 


Installed  system  ■  minimum  accuracy  (to 
recovered  data) 


±3%.. 
±3%.. 
±3%. 
±3%. 
±3%. 


Sampling 

intennd  (per 

second) 


ResohJtton* 
read  out 


1%» 
1%« 
1%» 
1%« 

1%« 


'  When  data  sources  are  aircraft  instruments  (except  altimeters)  of  acceptable  quality  to  fly  the  aircraft  the  recording  system  excluding  these  sensors  (but 
including  all  other  ctwracteristics  of  the  recording  system)  shall  contritwte  no  more  than  haH  of  the  values  in  this  cofcimn. 
=  Per  cent  of  full  range. 
*  This  column  applies  to  aircraft  manufactured  after  October  11,  1991 


PART  121-<:ERTIFICATI0N  AND 
OPERATIONS:  DOMESTIC.  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  Part  121  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355. 1356, 
1357. 14<n,  1421-1430, 1472, 1485.  and  1502;  49 
U.S.C.  106(g)  (Revised  Pub.  L  97-449.  January 
12. 1983). 

2.  By  amending  S  121.343  by 
redesignating  existing  paragraphs  (e}, 
(f).  (g).  (h).  and  (i)  as  (g).  (h).  (i).  (j).  and 
(k),  and  by  revising  the  introductory 
clause  of  paragraph  (a)  and  by  adding 
two  new  paragraphs,  (e)  and  (f).  to  read 
as  follows: 

§121.343    Flight  recorder*. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c),  (d).  (e).  and  (f)  of  this  section. 


(e)  After  October  11, 1991,  no  person 
may  operate  a  large  airplane  equipped 


with  a  digital  data  bus  and  ARINC  717 
digital  flight  data  acquisition  imit 
(DFDAU)  or  equivalent  unless  it  is 
equipped  with  one  or  more  approved 
flight  recorders  that  utilize  a  digital 
method  of  recording  and  storing  data 
and  a  method  of  readily  retrieving  that 
data  from  the  storage  medium.  Any 
parameters  specified  in  Appendix  B  of 
this  part  that  are  available  on  the  digital 
data  bus  must  be  recorded  within  the 
ranges,  accuracies,  resolutions,  and 
sampling  intervals  speciHed. 

{i\  After  October  11. 1991,  no  person 
may  operate  an  airplane  specified  in 
paragraph  (b)  of  this  section  that  is 
manufactured  after  October  11, 1991,  nor 
an  airplane  specified  in  paragraph  (a)  of 
this  section  that  has  been  type 
certificated  after  September  30, 1969, 
and  manufactured  after  October  11, 
1991,  unless  it  is  equipped  with  one  or 
more  flight  recorders  that  utilize  a 
digital  method  of  recording  and  storing 
data  and  a  method  of  readily  retrieving 
that  data  from  the  storage  medium.  The 
parameters  specified  in  Appendix  B  of 
this  part  must  be  recorded  within  the 


ranges,  accuracies,  resolutions,  and 
sampling  intervals  specified. 

3.  Section  121.359  is  amended  by 
redesignating  existing  paragraph  (e]  as 
paragraph  (f}  and  adding  new  paragraph 
(e)  to  read  as  follows: 

§  121.359    Codqrit  voice  recordere. 


(e)  For  those  aircraft  equipped  to 
record  the  uninterrupted  audio  signals 
received  by  a  boom  or  a  mask 
microphone,  the  flight  crewmembers  are 
required  to  use  the  boom  microphone 
below  18,000  feet  mean  sea  level.  No 
person  may  operate  a  large  turbine 
engine  powered  airplane  or  a  large 
pressurized  airplane  with  four 
reciprocating  engines  manufactured 
after  October  11, 1991,  or  on  which  a 
cockpit  voice  recorder  has  been 
installed  after  October  11, 1991,  unless  it 
is  equipped  to  record  the  uninterrupted 
audio  signal  received  by  a  boom  or 
mask  microphone  in  accordance  with 
§  25.1457(c)(5)  of  this  chapter. 

4.  By  revising  Appendix  B  of  Part  121 
to  read  as  follows: 


APPENDIX  B— Airplane  Flight  Recorder  Specification 


Parameters 


Time  (GMT  or  Frame  Counter)  (range  0 

to  4095.  sampled  1  per  frame). 
Altitude....- 

Airspeed 

Heading 

Normal  Acceleration  (Vertical) 

Pitch  Attitude 

Roll  Attitude 

Radto  Transmitter  Keying 

Thrust/Power  on  Each  Engine 

Trailing  Edge  Flap  or  Cockpit  Control  Se- 
lectton. 


Range 


24  Mrs. 


-1.000  ft  to  max  certificated  altitude  of 
aircraft 

50  KIAS  to  V  „,  and  V  „  to  1.2  d- 

360* 

-3g  to  -i-6g - 


-  75* 

±180* — 

On-Off  (Discrete) , 

Fuil  Range  Fonorard 

Full  Range  or  Each  Discrete  Position. 


Accuracy  sensor  input  to  OFDR  readout 


±0.125%  Per  Hour.. 


±100  to  ±700  ft  (See  Table  1.  TSO- 

C51a). 
±5%,  ±3% 

±2* 


±1%   of   max   range   excluding   datum 
error  of  ±5%. 

±2* 

±2* - 


±3*  or  as  Pitot's  lndk»tor.. 


Sampling 

interval  (per 

second) 


0.25  (1  per  4 

seconds). 

1 

1 

8 

1 

1 

1 

1  (perengirte) 
0.5 


Resolution* 
readout 


1  sec 
5'  to  35'  ' 
1M. 

as* 

0.01g. 

0.5*. 
0.5* 

0.2%  ». 
0.5%  » 
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Appendix  B— Airplane  Flight  Recorder  Specification— Continued 


Paramelert 


Leading  Edge  Flap  or  Cockpit  Control 
Thrust  Reverser  Position — 


Ground    Spoiler    Position/Speed    Brake 
Selection. 

Marker  Beacon  Passage 

Autopilot  Engagement 

Longitudinal  Acceleration 


PikJt  Input  and/or  Surface  Po8itior>— Pri- 
mary Controls  (Pitch.  Rdl,  Yaw)  • 
Lateral  Acceleratk)n 


Pitch  Trim  Position.. 


Glideslope  Deviation 

Localizer  Deviatkin 

AFCS  Mode  and  Engagement  Status.. 
Radio  Altitude 


Master  Warning 

Main  Gear  Squat  Switch  Status 

Angle  of  Attack  (if  recorded  directly) 

Outside   Air   Temperature   or   Total   Air 
Temperature.. 

Hydraulics,  Each  System  Low  Pressure 

Groundspeed 


Range 


Full  Range  or  Each  Discrete  Position.. 


Stowed,  In  Transit  and  Reverse  (Dis- 
crete). 

Full  Range  or  Each  Discrete  Position 


Discrete.. 
Discrete.. 
±19 


Full  Range.. 

±18 

FuH  Range.. 


±400  Mtcroamps... 
±400  Microamps... 

Discrete 

-20  ft  to  2,500  ft.. 


Discrete - 

Discrete 

As  installed 

-50*C  to  -t^SO'C 


Discrete 

As  installed.. 


Accuracy  sensor  input  to  DFOR  readout 


±3'  or  as  Pitot's  Indicator.. 


±2%  Unless  Higher  Accuracy  Uniquely 
Requirad. 


±1.5%  max  raf>ge  excluding  datum  error 

of  ±5%. 
±2*   Unless  Higher  Accuracy   Uniquely 

Requred. 
±1.5%  max  range  excktding  datum  error 

of  ±5%. 
±3%  Unless  Higher  Accuracy  Uniquely 

Required. 

±3%"ZZZ™™r.".!l!.'„!...„ZZ.'... 


±2  Ft  or  ±3%  Whichevflr  is  Greater 
Below  500  Ft  and  ±5%  AiMve  500  Ft 


As  mslalM 

±2'C. 


Most  Accurate  Systems  Installed  (IMS 
Equipped  Aircratt  Only). 


Sampling 

i(Tlarval(per 

Mcond) 


Resolution* 
readout 


0.5- 


1  (per4 
seconds  per 


1.... 
1.... 
4.... 


1.. 
1— 

1.... 
1.... 


1 

1 

2 

O.5.. 

O.5.. 
1 


0.5%' 


0.2%' 

0.01g. 

0.2%  » 

OOlfl. 

0.3%  « 

0.3%  « 
0J3%' 

1  «  -f  5%  • 

atwveSOO' 


0.3%' 
0.3'C 

or  0.5%  • 
0.2%' 


If  additional  racordlng  capacity  to  avaHabto.  rvcording  Of  ttw  foHowIng 


to  racommandad.  Tha  paramlafa  ara  Malad  In  ordar  ol  aigimicanca; 


Drift  Angle , — 

Wind  Speed  and  Direction ™. -. 

Latitude  and  Longitude 

Brake  pressure/Brake  pedal  position 

Additional  engine  parameters: 

EPR n— 

EGf.'ZZZZI!™ZZ"ZZZ.... 

Throttle  Lever  Position 

Fuel  Flow 

TCAS: 

TA.... 

RA 

Sensitivity    level    (as    selected    t>y 
crew). 
GPWS  (ground  proximity  warning  system). 
Landing  gear  or  gear  selector  positon 


DME  1  and  2  Distance 

Nav  1  and  2  Frequency  Selection.. 


When  available.  As  installed.. 
When  available.  As  installed.. 
When  available.  As  installed.. 
As  InstaNad 


As  installed.. 
As  ir^stalled.. 
As  installed.. 
As  instaNad.. 
As  installed.. 
As  installed.. 

As  installed.. 
As  instaNad. 
As  installed.. 


Discrete.. 
Discrete.. 


0-200  NM. 
Full  range.. 


As  installed.. 
As  installed.. 
As  installed.. 
As  installed.. 

As  installed.. 
As  installed.. 
As  installed.. 
As  Installed.. 
As  installed.. 
As  installed.. 

As  installed.. 
As  installed.. 
As  installed.. 


As  installed.. 
As  installed.. 


1  (per  engine). 
1  (per  engine). 
1  (per  engine). 
1  (per  engine). 
1  (per  engine). 
1  (per  engine). 


1 

0.25  (1  par  4 
seconds). 

0.25 

0.25 


1  ml 


■  When  altitude  rate  is  recorded.  Altitude  rate  must  have  sufficient  resohition  and  sampling  to  permit  the  derivation  of  altitude  to  5  feet 

» Per  cent  of  full  range.  ^  .  .       ^       ^       . 

'  For  airplanes  that  can  demonstrate  the  capability  of  deriving  eitt>er  the  control  input  on  control  movemerrt  (one  from  the  other)  for  all  modes  of  operation  and 
flight  regimes,  the  "or"  applies.  For  airplanes  with  norvmechanical  control  systems  (fly-ljy-wire)  the  "and"  applies  In  airplanes  with  split  surfaces,  suitable  combination 
ol  inputs  is  acceptat>le  in  lieu  of  recording  each  surface  separately. 

*  This  column  applies  to  aircraft  manufactured  after  Octot>er  11,  1991 


PART  125-CERTIFICATK)N  AND 
OPERATION:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MINIMUM 
PAYLOAD  CAPACITY  OF  6.000 
POUNDS  OR  MORE 

1.  The  authority  citation  for  Part  125  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354. 1421  through 
1430,  and  1502:  49  U.S.C.  108(g)  (Revised  Pub. 
L.  97-449.  January  12, 1983). 


§125.202    [Rtfnovdd] 

2.  By  removing  existing  S  125.202. 

3.  By  adding  a  new  §  125.225,  to  read 
as  follows: 


§12&22S   nigmi 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  after  October  11, 1991, 
no  person  may  operate  a  large  airplane 
type  certificated  before  October  1, 1969, 
for  operations  above  25,000  feet  altitude, 
nor  a  multiengine,  turbine  powered 


airplane  type  certificated  before 
October  1, 1969.  unless  it  is  equipped 
with  one  or  more  approved  flight 
recorders  that  utilize  a  digital  method  of 
recording  and  storing  data  and  a  method 
of  readily  retrieving  that  data  from  the 
storage  medium.  The  following 
information  must  be  able  to  be 
determined  within  the  ranges, 
acctiracies,  resolution,  and  recording 
intervals  specified  in  Appendix  D  of  this 
part: 


(1)  Time: 

(2)  Altitude; 

(3)  Airspeed; 

(4)  Vertical  acceleration; 

(5)  Heading; 

(6)  Time  of  each  radio  transmission  to  or 
from  air  traffic  control; 

(7)  Pitch  attitude; 

(8)  Roll  attitude; 

(9)  Longitudinal  acceleration; 

(10)  Control  column  or  pitch  control 
stuface  position;  and 

(11)  Thrust  of  each  engine. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  after  October  11, 1991. 
no  person  may  operate  a  large  airplane 
type  certificated  after  September  30, 
1969,  for  operations  above  25,000  feet 
altitude,  nor  a  multiengine,  turbine 
powered  airplane  type  certificated  after 
September  30, 1969,  unless  it  is  equipped 
with  one  or  more  approved  flight 
recorders  that  utilize  a  digital  method  of 
recording  and  storing  data  and  a  method 
of  readily  retrieving  that  data  from  the 
storage  medium.  The  following 
information  must  be  able  to  be 
determined  with  the  ranges,  accuracies, 
resolutions,  and  recording  intervals 
specified  in  Appendix  D  of  this  part: 

(1)  Time; 

(2)  Altitude; 

(3)  Airspeed; 

(4)  Vertical  acceleration; 

(5)  Heading; 

(6)  Time  of  each  radio  transmission 
either  to  or  from  air  traffic  control; 

(7)  Pitch  attitude; 

(8)  Roll  attitude; 

(9)  Longitudinal  acceleration; 

(10)  Pitch  trim  position; 

(11)  Control  column  or  pitch  control 
surface  position; 

(12)  Control  wheel  or  lateral  control 
surface  position; 

(13)  Rudder  pedal  or  yaw  control 
surface  position; 

(14)  Thrust  of  each  engine; 

(15)  Position  of  each  trust  reverser 

(16)  Trailing  edge  flap  or  cockpit  flap 
control  position;  and 

(17)  Leading  edge  flap  or  cockpit  flap 
control  position. 

(c)  After  October  11, 1991,  no  person 
may  operate  a  large  airplane  equipped 
with  a  digital  data  bus  and  ARINC  717 
digital  flight  data  acquisition  unit 
(DFDAU)  or  equivalent  unless  it  is 
equipped  with  one  or  more  approved 
flight  recorders  that  utilize  a  digital 
method  of  recording  and  storing  data 
and  a  method  of  readily  retrieving  that 
data  from  the  storage  medium.  Any 
parameters  speciHed  in  Appendix  D  of 
this  part  that  are  available  on  the  digital 
data  bus  must  be  recorded  within  the 
ranges,  acciu-acies,  resolutions,  and 
sampling  intervals  specified. 


(d)  No  person  may  operate  under  this 
part  an  airplane  that  is  manufactured 
after  October  11, 1991,  unless  it  is 
equipped  with  one  or  more  approved 
flight  recorders  that  utilize  a  digital 
method  of  recording  and  storing  data 
and  a  method  of  readily  retrieving  that 
data  from  the  storage  medium.  The 
parameters  specified  in  Appendix  D  of 
this  part  must  be  recorded  within  the 
ranges,  accuracies,  resolutions  and 
sampling  intervals  specified.  For  the 
purpose  of  this  section,  "manufactured" 
means  the  point  in  time  at  which  the 
airplane  inspection  acceptance  records 
reflect  that  the  airplane  is  complete  and 
meets  the  FAA-approved  type  design 
data. 

(e)  Whenever  a  flight  recorder 
required  by  this  section  is  installed,  it 
must  be  operated  continuously  from  the 
instant  the  airplane  begins  the  takeo^ 
roll  until  it  has  completed  the  landing 
roll  at  an  airport. 

(f)  Except  as  provided  in  paragraph  [g] 
of  this  section,  and  except  for  recorded 
data  erased  as  authorized  in  this 
paragraph,  each  certificate  holder  shall 
keep  the  recorded  data  prescribed  in 
paragraph  (a),  (b),  (c),  or  (d)  of  this 
section,  as  applicable,  until  the  airplane 
has  been  operated  for  at  least  25  hours 
of  the  operating  time  specified  in 

§  125.227(a)  of  this  chapter.  A  total  of  1 
hour  of  recorded  data  may  be  erased  for 
the  purpose  of  testing  the  flight  recorder 
or  the  flight  recorder  system.  Any 
erasure  made  in  accordance  with  this 
paragraph  must  be  of  the  oldest 
recorded  data  accumulated  at  the  time 
of  testing.  Except  as  provided  in 
paragraph  (g)  of  this  section,  no  record 
need  be  kept  more  than  60  days. 

(g)  In  the  event  of  an  accident  or 
occurrence  that  requires  immediate 
notification  of  the  National 
Transportation  Safety  Board  under  49 
CFR  Part  830  and  that  results  in 
termination  of  the  flight,  the  certificate 
holder  shall  remove  the  recording  media 
from  the  airplane  and  keep  the  recorded 
data  required  by  paragraph  (a),  (b),  (c). 
or  (d)  of  this  section,  as  applicable,  for 
at  least  60  days  or  for  a  longer  period 
upon  the  request  of  the  Board  or  the 
Administrator. 

(h)  Each  flight  recorder  required  by 
this  section  must  be  installed  in 
accordance  with  the  requirements  of 
§  25.1459  of  this  chapter  in  effect  on 
August  31, 1977.  The  correlation 
required  by  §  25.1459(c)  of  this  chapter 
need  be  established  only  on  one 
airplane  of  any  g'-oup  of  airplanes. 

(1)  That  are  of  the  same  type; 

(2)  On  which  the  flight  recorder 
models  and  their  installations  are  the 
same;  and 


(3)  On  which  there  are  no  differences 
in  the  type  design  with  respect  to  the 
installation  of  the  first  pilot's 
instruments  associated  with  the  flight 
recorder.  The  most  recent  instnunent 
calibration,  including  the  recording 
medium  from  which  this  calibration  is 
derived,  and  the  recorder  correlation 
must  be  retained  by  the  certi^cate 
holder. 

(i)  Each  flight  recorder  required  by 
this  section  that  records  the  data 
specified  in  paragraph  (a),  (b).  (c),  or  (d) 
of  this  section  trust  have  an  approved 
device  to  assist  in  locating  that  recorder 
under  water. 

4.  By  adding  a  new  §  125.227.  to  read 
as  follows: 

§12&227    Cockpit  voice  recorders. 

(a)  No  certificate  holder  may  operate 
a  large  turbine  engine  powered  airplane 
or  a  large  pressurized  airplane  with  four 
reciprocating  engines  unless  an 
approved  cockpit  voice  recorder  is 
installed  in  that  airplane  and  is  operated 
continuously  from  the  start  of  the  use  of 
the  checklist  (before  starting  engines  for 
the  purpose  of  flight)  to  completion  of 
the  final  checklist  at  the  termination  of 
the  flight. 

(b)  Each  certificate  holder  shall 
establish  a  schedide  for  completion, 
before  the  prescribed  dates,  of  the 
cockpit  voice  recorder  installations 
required  by  paragraph  (a)  of  this  section. 
In  addition,  the  certificate  holder  shall 
identify  any  airplane  specified  in 
paragraph  (a)  of  this  section  he  intends 
to  discontinue  using  before  the 
prescribed  dates. 

(c)  The  cockpit  voice  recorder 
required  by  this  section  must  also  meet 
the  following  standards: 

(1)  The  requirements  of  Part  25  of  this 
chapter  in  effect  after  October  11. 1991. 

(2)  After  September  1, 1980,  each 
recorder  container  must — 

(i)  Be  either  bright  orange  or  bright 
yellow; 

(ii)  Have  reflective  tape  affixed  to  the 
external  surface  to  facilitate  its  location 
under  water  and 

(iii)  Have  an  approved  underwater 
locating  device  on  or  adjacent  to  the 
container  which  is  secured  in  such  a 
manner  that  it  is  not  likely  to  be 
separated  during  crash  impact,  unless 
the  cockpit  voice  recorder  and  the  flight 
recorder,  required  by  S  125.225  of  this 
chapter,  are  installed  adjacent  to  each 
other  in  such  a  manner  that  they  are  not 
likely  to  be  separated  during  crash 
impact. 

(d)  In  complying  with  this  section,  an 
approved  cockpit  voice  recorder  having 
an  erasure  feature  may  be  used  so  that, 
at  any  time  during  the  operation  of  the 
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recorder,  information  recorded  more 
than  30  minutes  earlier  may  be  erased  or 
otherwise  obliterated. 

(e)  For  those  aircraft  equipped  to 
record  the  uninterrupted  audio  signals 
received  by  a  boom  or  a  mask 
microphone  the  flight  crewmembers  are 
required  to  use  the  boom  microphone 
below  18,000  feet  mean  sea  level.  No 
person  may  operate  a  large  turbine 
engine  powered  airplane  or  a  large 
pressurized  airplane  with  four 
reciprocating  engines  manufactured 


after  October  11, 1991.  or  on  which  a 
cockpit  voice  recorder  has  been 
installed  after  October  11, 1991,  unless  it 
is  equipped  to  record  the  uninterrupted 
audio  signal  received  by  a  boom  or 
mask  microphone  in  accordance  with 
S  25.1457(c)(5)  of  this  chapter. 

(f)  In  the  event  of  an  accident  or 
occurrence  requiring  immediate 
notiflcation  of  the  National 
Transportation  Safety  Board  imder  49 
CFR  Part  830  of  its  regulations,  which 
results  in  the  termination  of  the  flight, 


the  certificate  holder  shall  keep  the 
recorded  information  for  at  least  60  days 
or,  if  requested  by  the  Administrator  or 
the  Board,  for  a  longer  period. 
Information  obtained  from  the  record  is 
used  to  assist  in  determining  the  cause 
of  accidents  or  occurrences  in 
connection  with  investigations  under  49 
CFR  Part  830.  The  Administrator  does 
not  use  the  record  in  any  civU  penalty  or 
certificate  action. 

5.  By  adding  a  new  Appendix  D,  to 
read  as  follows: 


Appendix  D— Airpone  Flight  Recorder  Specification 


Parameters 


Time  (GMT  or  Frame  Counter)  (range  0 

to  4095,  sampled  1  per  frame). 
Altitude 


Airspeed 

Heading 

Normal  Acceleration  (VerticaO. 


Pitch  Attitude 

Roll  Adiluda 

Radio  Transmitter  Keying 

Thrust/Power  on  Eacii  Engine — 

Trailing  Edge  Flap  or  CocKpit  Control  Se- 
lection. 

Leading  Edge  Flap  or  Cockpit  Control 
Selection. 

Thrust  Reverser  Position 


Ground    Spoiler    Position/Speed    Brake 
Selection. 

Marker  Beacon  Passage 

Autopitot  EngagenwrM . 

Longitudinal  Acceleration ». 

Pitot  Input  and/or  Surface  Position-Pr)- 

maiy  Controls  (Pitch.  Roll.  Yaw) ' 
Lateral  Acceleration _ 


Pitch  Trim  Position.. 


Glideslope  Deviation '. 

Localizer  Deviation _ _.. 

AFCS  Mode  and  Engagement  Status.. 
Radio  Altitude 


Master  Warning 

Main  Gear  Squat  Switch  Status 

Angle  of  Attack  (if  recorded  directly) 

Outside   Air   Temperature  or  Total  Av 
Temperature. 

Hydraulics,  Each  System  Low  Pressure 

Groundspeed _ ~ _.. 


Range 


24  Hrs 

- 1,000  ft  to  max  oertificatod  attitude  of 
aircraft 

50  KIAS  to  v.,  and  V«  to  1.2  Vd 

360* .._ 

-3g  lo  +eg » -.... 


±75' 

±  leo" 

OnOff  (Discrete) 

Full  range  forward 

Full  range  or  each  discrete  po8itnn..„ 

Ful  range  or  each  discrete  posrtion.„ _. 

Stowed,  in  transit  and  reverse  (Disaete).. 

Fun  range  or  each  discrete  position 


Discrete 

Discrete »»»»«.............«».». 

±1g „ „ _ 

FuM  range 

±ig 

Full  range 


±400  Microamps.. 
±400  Microamps.. 

Discrete 

-20  ft  to  2.500  ft.. 


Discrete _ 

Discrete _ 

As  installed „..„.«... 

-50'C  to  +90'C 


Disaete 

As  Installed.. 


Accuracy  sensor  input  to  DFDR  readout 


±0.125%  Per  Hour.. 


±100  to  ±700  ft  (See  Table  1,  TSO- 

C5ia). 

±5%.  ±3% 

±2*._. 

±1%  of  max  range  excluding  datum 

error  of  ±5%. 
±2* „ „... 

±r. 


±2% 

±3*  or  as  pilot's  Indicator.. 
±3*  or  as  pHoi's  indicator.. 


±2%  unless  higfier  accuracy  uniquely 
reQuired. 


±1.5%  max  range  exckxiing  datum  error 
Of  ±5%. 

±2'  untoss  h^jher  accuracy  uniquely  re- 
quired. 

±1.5%  max  range  exckiding  datum  error 
o«±5%. 

±3%  unless  higher  accuracy  uniquely 
required. 

±3% 

±3% 

±2  Ft  or  ±3%  Whichever  is  Greater 
Batow  SCO  Ft  and  ±5%  Atnve  500  Ft 


AsinstaHed.. 
±2X 


Most  Accurate   Systems   Installed   (IMS 
Equipped  Aircraft  Only). 


Sampling 

interval  (per 

second) 


0.25  (1  per  4 
sacorids). 


1 

8 

1 

1 

0.5 


0,5.. 


1(par4 

secorxisper 
angwie). 


l" ™„J 

4 _ _ 


1 

1 

1 


1_._ 

1 

2__ 
0.5.. 


0.5..._ 


Resolulion< 
readout 


5-  to  35-  >. 

1M. 
OS. 
COIg. 

0.5* 
0.5* 

0.2%  » 
0.5%  ». 

0.5%  « 


0.2%  • 

0.01a 

0.2%  » 

0.019. 

0.3%  » 

0J%« 
0.3%  « 

1  ft  -f  5%  • 
above  500* 


0J%» 
0.3'C. 

ora5%» 
0.2%  » 


If  additional  racofdhiQ  capacity  la 


-  -   -      J.  -  -      -  *  k^^  1  ■  M  ■       1 1,  ,1 

tvCOTiiiiiQ  wT  me  iuiivwwf0 


Tha  paramalara  ara  IMad  In 


Drift  Angle- ,. 

Wind  Speed  and  Direction.... 

Latitude  and  Longitude- _ 

Brake  pressure/ Brake  pedal 
Additional  engine  parameters: 

EPR _..- 

N1 _ 

N2 

EOT _ 

Throttle  Lever  Position 

Fuel  Flow „ 

TCAS: 

'A 


When  available.  As  installed. 
When  available.  As  installed.. 
When  available  As  irtstalled. 
As  installed - 


As  installed... 
As  installed... 
As  installed... 
As  installed.. 
As  installed.. 
As  installed.. 


As  installed.. 


As  installed.. 
As  installed...-. 
As  installed. ...- 
AsinstaHed 


As  installed.. 
As  installed.. 
As  installed.. 
Asinstaled.. 
As  initaOnd- 
Asinatalled- 

As  installed.. 


4 

4 

1 


1  (per  engine). 
1  (per  engine) . 
1  (per  engine) .. 
1  (per  engine). 
1  (per  engine) .. 
1  (perengne). 


1.. 
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Appendix  D— Airplane  Fught  Recorder  Specification— Continued 


Parameters 

Range 

Sampling 
Accuracy  sensor  mpul  to  DFDR  readout        interval  (per 

second) 

Resolution* 
readout 

RA  

As  installed 

As  installed 

1 

crew). 
GPWS  (ground  proximity  warning  system).. 
Landing  gear  or  geat  selector  position 

DME  1  and  2  Distance    

As  installed 

Discrete  

As  installed 

2 

0.25  (1  per  4 
seconds). 
0.25  

Discrete 

0-200  NM 

As  installed 

1  mi. 

Nav  1  aiMJ  2  Freouencv  Selection    

Full  range 

AsinstaHed 

0?S 

1 

■  When  altitude  rate  is  recorded.  Attitude  rate  must  have  sufficient  resolution  and  sampling  to  permit  the  derivation  of  attitude  to  5  feet. 

'  Percent  of  full  range. 

'  For  airplanes  that  can  demonstrate  the  capability  of  derivirig  eittier  the  control  input  on  control  movement  (one  from  the  other)  lor  all  modes  of  operation  and 
flight  regimes,  tne  "or"  applies.  For  airplanes  with  rxyi-mechanical  control  systems  (fly-t>y-wire)  the  "and"  applies.  In  airplanes  with  split  surfaces,  suitable  combination 
of  inputs  is  acceptable  in  lieu  of  recording  each  surface  separately. 

*  This  column  applies  to  aircraft  manufactured  after  Octotier  11,  1991 


PART  135— AIR  TAXI  OPERATIONS 
AND  COMMERCIAL  OPERATORS 

1.  The  authority  citation  for  Part  135  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a},  1355(a).  1421 
through  1431,  and  1502;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983). 

2.  By  amending  §  135.151  by  revising 
paragraphs  (a)  and  (b),  and  by  adding 
new  paragraphs  (d)  and  (e)  to  read  as 
follows: 

§  135.151    Cockpit  voice  recorders. 

(a)  After  October  11, 1991,  no  person 
may  operate  a  multiengine,  turbine- 
powered  airplane  or  rotorcraft  having  a 
passenger  seating  configuration  of  six  or 
more  and  for  which  two  pilots  are 
required  by  certification  or  operating 
rules  unless  it  is  equipped  with  an 
approved  cockpit  voice  recorder  that: 

(1)  Is  installed  in  compliance  with 

§  23.1457(a)  (1)  and  (2).  (b),  (c),  (d).  (e). 
(f),  and  (g);  S  25.1457(a)  (1)  and  (2),  (b). 
(c).  (d).  (e).  (0.  and  (g);  §  27.1457(a)  (1) 
and  (2).  (b).  (c).  (d).  (e).  (f).  and  (g);  or 
§  29.1457(a)  (1)  and  (2).  (b).  (c),  (d).  (e). 
(f),  and  (g)  of  this  chapter,  as  applicable; 
and 

(2)  Is  operated  continuously  from  the 
use  of  the  check  list  before  the  flight  to 
completion  of  the  final  check  list  at  the 
end  of  the  flight. 

(b)  After  October  11, 1991,  no  person 
may  operate  a  multiengine,  turbine- 
powered  airplane  or  rotorcraft  having  a 
passenger  seating  configuration  of  20  or 
more  seats  unless  it  is  equipped  with  an 
approved  cockpit  voice  recorder  that — 

(1)  Is  installed  in  compliance  with 
§  23.1457,  S  25.1457.  §  27.1457  or 

S  29.1457  of  this  chapter,  as  appHcable: 
and 

(2)  Is  operated  continuously  from  the 
use  of  the  check  list  before  the  flight  to 
completion  of  the  flnal  check  list  at  the 
end  of  the  flight. 


(d)  For  those  aircraft  equipped  to 
record  the  uninterrupted  audio  signals 
received  by  a  boom  or  a  mask 
microphone  the  flight  crewmembers  are 
required  to  use  the  boom  microphone 
below  18,000  feet  mean  sea  level.  No 
person  may  operate  a  large  turbine 
engine  powered  airplane  manufactured 
after  October  11, 1991,  or  on  which  a 
cockpit  voice  recorder  has  been 
installed  after  October  11, 1991,  unless  it 
is  equipped  to  record  the  uninterrupted 
audio  signal  received  by  a  boom  or 
mask  microphone  in  accordance  with 

§  25.1457(c)(5)  of  this  chapter. 

(e)  In  complying  with  this  section,  an 
approved  cockpit  voice  recorder  having 
an  erasure  feature  may  be  used,  so  that 
during  the  operation  of  the  recorder, 
information: 

(1)  Recorded  in  accordance  with 
paragraph  (a)  of  this  section  and 
recorded  more  than  15  minutes  earlier 
or 

(2)  Recorded  in  accordance  with 
paragraph  (b)  of  this  section  and 
recorded  more  than  30  minutes  earlier 
may  be  erased  or  otherwise  obliterated. 

3.  By  adding  a  new  §  135.152  to  read 
as  follows: 

§135.152    Right  recorders. 

(a)  No  person  may  operate  a 
multiengine,  turbine-powered  airplane 
or  rotorcraft  having  a  passenger  seating 
configuration,  excluding  any  pilot  seat, 
of  10  to  19  seats,  that  is  brought  onto  the 
U.S.  register  after  October  11. 1991. 
unless  it  is  equipped  with  one  or  more 
approved  flight  recorders  that  utilize  a 
digital  method  of  recording  and  storing 
data,  and  a  method  of  readily  retrieving 
that  data  from  the  storage  medium.  The 
parameters  specifled  in  Appendix  B  or 
C,  as  applicable,  of  this  part  must  be 
recorded  within  the  range  accuracy, 
resolution,  and  recording  intervals  as 
specifled.  The  recorder  shall  retain  no 
less  than  8  hours  of  aircraft  operation. 


(b)  After  October  11, 1991,  no  person 
may  operate  a  multiengine,  turbine- 
powered  airplane  having  a  passenger 
seating  configuration  of  20  to  30  seats  or 
a  multiengine,  turbine-powered 
rotorcraft  having  a  passenger  seating 
configuration  of  20  or  more  seats  unless 
it  is  equipped  with  one  or  more 
approved  flight  recorders  that  utilize  a 
digital  method  of  recording  and  storing 
data,  and  a  method  of  readily  retrieving 
that  data  from  the  storage  medium.  The 
parameters  in  Appendix  D  or  E  of  this 
part,  as  applicable,  that  are  set  forth 
below,  must  be  recorded  within  the 
ranges,  accuracies,  resolutions,  and 
sampling  intervals  as  specified. 

(1)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section  for  aircraft  type 
certificated  before  October  1, 1969.  the 
following  parameters  must  be  recorded: 

(i)  Time: 

(ii)  Altitude; 

(iii)  Airspeed; 

(iv)  Vertical  acceleration; 

(v)  Heading: 

(vi)  Time  of  each  radio  transmission  to 

or  from  air  traffic  control; 
(vii)  Pitch  attitude; 
(viii)  Roll  attitude; 
(ix)  Longitudinal  acceleration: 
(x)  Control  column  or  pitch  control 

surface  position;  and 
(xi)  Thrust  of  each  engine. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section  for  aircraft  type 
certiflcated  after  September  30, 1969,  the 
following  parameters  must  be  recorded: 

(i)  Time; 
(ii)  Altitude; 
(iii)  Airspeed; 
(iv)  Vertical  acceleration; 
(v)  Heading; 

(vi)  Time  of  each  radio  transmission 
either  to  or  from  air  traffic  control: 
(vii)  Pitch  attitude; 
(viii)  Roll  attitude; 
(ix)  Longitudinal  acceleration; 
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(x)  Pitch  trim  position; 

[xi]  Control  column  or  pitch  control 

surface  position; 
(xii)  Control  wheel  or  lateral  control 

surface  position; 
(xiii)  Rudder  pedal  or  yaw  control 

surface  position; 
(xiv)  Thrust  of  each  engine; 
(xv)  Position  of  each  thrust  reversen 
(xvi)  Trailing  edge  flap  or  cockpit  flap 

control  position;  and 
(xvii)  Leading  edge  flap  or  cockpit  flap 

control  position. 

(3)  For  aircraft  manufactured  after 
October  11, 1991,  all  of  the  parameters 
listed  in  Appendix  D  or  E  of  this  part,  as 
applicable,  must  be  recorded. 

(c)  Whenever  a  flight  recorder 
required  by  this  section  is  installed,  it 
n^ust  be  operated  continuously  from  the 
instant  the  airplane  begins  the  takeoff 
roll  or  the  rotorcraft  begins  the  lift-off 
until  the  airplane  has  completed  the 
landing  roll  or  the  rotorcraft  has  landed 
at  its  destination. 

(d)  Except  as  provided  in  paragraph 
(c)  of  this  section,  and  except  for 
recorded  data  erased  as  authorized  in 
this  paragraph,  each  certificate  holder 
shall  keep  the  recorded  data  prescribed 
in  paragraph  (a)  of  this  section  until  the 
aircraft  has  been  operating  for  at  least  8 


hours  of  the  operating  time  specified  in 
paragraph  (c)  of  this  section.  In  addition, 
each  certificate  holder  shall  keep  the 
recorded  data  prescribed  in  paragraph 
(b)  of  this  section  for  an  airplane  until 
the  airplane  has  been  operating  for  at 
least  25  hours,  and  for  a  rotorcraft  until 
the  rotorcraft  has  been  operating  for  at 
least  10  hours,  of  the  operating  time 
specified  in  paragraph  (c)  of  this  section. 
A  total  of  1  hour  of  recorded  data  may 
be  erased  for  the  purpose  of  testing  the 
flight  recorder  or  the  flight  recorder 
system.  Any  erasure  made  in 
accordance  with  this  paragraph  must  be 
of  the  oldest  recorded  data  accumulated 
at  the  time  of  testing.  Except  as 
provided  in  paragraph  (c]  of  this  section, 
no  record  need  be  kept  more  than  60 
days. 

(e)  In  the  event  of  an  accident  or 
occurrence  that  requires  the  immediate 
notification  of  the  National 
Transportation  Safety  Board  under  49 
CFR  Part  830  of  its  regulations  and  that 
results  in  termination  of  the  flight,  the 
certiHcate  holder  shall  remove  the 
recording  media  from  the  aircraft  and 
keep  the  recorded  data  required  by 
paragraphs  (a]  and  (b)  of  this  section  for 
at  least  60  days  or  for  a  longer  period 
upon  request  of  the  Board  or  the 
Administrator. 


(f)  Each  flight  recorder  tequired  by 
this  section  must  be  installed  in 
accordance  with  the  requirements  of 
a  23.1459,  25.1459,  27.1459,  or  29.1459, 
as  appropriate,  of  this  chapter.  The 
correlation  required  by  paragraph  (c)  of 
99  23.1459,  25.1459,  27.1459,  or  29.1459, 
as  appropriate,  of  this  chapter  need  be 
established  only  on  one  aircraft  of  a 
group  of  aircraft: 

(1)  That  are  of  the  same  type; 

(2)  On  which  the  flight  recorder 
models  and  their  installations  are  the 
same;  and 

(3)  On  which  there  are  no  differences 
in  the  type  design  «vith  respect  to  the 
installation  of  the  first  pilot's 
instruments  associated  with  the  flight 
recorder.  The  most  recent  instrument 
calibration,  including  the  recording 
medium  from  which  this  calibration  is 
derived,  and  the  recorder  correlation 
must  be  retained  by  the  certificate 
holder. 

(g)  Each  flight  recorder  required  by 
this  section  that  records  the  data 
specified  in  paragraphs  (a)  and  (b)  of 
this  section  must  have  an  approved 
device  to  assist  in  locating  that  recorder 
under  water. 

4.  By  adding  new  Appendices  B,  C,  D, 
and  E,  to  read  as  follows: 


Appendix  B— Airpiane  Fught  Recorder  Specifications 


Param0t6fs 


Relative  time  (from  recorded  on  prior  to 

takeoff). 
Indicated  airspeed 

Altitude _ 

Magnetic  headir«g  

Vertical  accsleration  .„ 


Longitudinal  acceleration. 


Pitch  attitude.. 
Roll  attitude... 


Stabilizer  trim  position 

Or 
Pitch  control  position _ _. 

engine  Power,  Each  Engine 

Fan  or  N,  speed  <x  EPR  or  cockpit  Int- 
cations  used  for  aircraft  certification. 
Or 

Prop,  speed  and  torque  (sample  once/ 
sec  as  close  together  as  practicable). 

Altitude  rate  <  (need  depends  on  attitude 
resdutkxi). 

Angle  o(  attach  ■  (need  depends  on  atti- 
tude resolution). 

Radio  transmitter  keying  (dbcrate) 

TE  Haps  (discrete  or  analog) ~..~ 


LE  flaps  (discrete  or  anatog).. 


Range 


8  hr  minimum ._. 

V»  to  Vo  (KIAS) 

-1,000  n  to  max  cert  att.  of  A/C. 


380* 

-3gto+6g.. 


±1.09_ 


100%  of  usable ; 

±60*  or  100%  of  usabis  range.  wNchav- 

er  'm  greater. 
Full  range 


Full  range.. 


Maximum  range. 


±8,000  fpm.. 


-20*  10  40'  or  of  usable  range 

On/off — ~ 

Each  dtocrete  poaWon  (U.  D.  T/O.  AAP).. 

Or 
Analog  0-100%  range. 


Each  discrete  position  (U.  D,  T/O,  MP).. 


Installed  system  ■  minimum  accuracy  (to 
recovered  data) 


±0.125%  per  hour.. 


±5%  or  ±10  kts..  whichever  is  greater. 

Resolution  2  kts.  below  175  KIAS. 
±100  to  ±700  n.  (see  Table  1.  TSO 

CSI-a). 

±5r — - — 

±0.2g  in  addilnn  to  ±0.3g  maximum 

datum. 


±1.5%    max    range    exckidkig    datum 
antir  of  ±5%. 

±2* 

±2* -._ 


±3%  unlaes  higltar  uniquely  requirad.. 
±3%  unless  higher  uniquely  raquirad.. 


±5%. 


±10%.    naaoMion    250    fpm    below 
12,000  ft 

±r 


±3*. 


Sampling 

ntarvaltpar 

saoono) 


Resolution* 
readout 


1  sec 

1%« 

2Sto1Sa 

r 
0.03g. 


0.010. 


OJBT. 

1%» 
!%• 

1%« 


2S0fpm.  Below 

1^000. 
0.8%  • 


1%< 
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APPENDIX  B— Airplane  Flight  Recorder  SPEcn=iCATiONS— Continued 


Parameters 


Ftange 


Installed  ^stem  ■  minimum  accuracy  (to 
recovered  data) 


Sampling 

interval  (per 

second) 


Resokitwn* 
read  out 


Thrust  reverser,  each  ertgine  (Discrete).. 

Spoiler/speedbrake  (discrete _ 

Autopilot  engaged  (discrete) _ 


Or 
Anakig  0-100%  range.... 
Stowed  or  (UK  reverse — 

Stowed  or  ouL_ 

Engaged  or  disengaged.. 


±3*. 


1 
1 
1 
1 


1%» 


■  When  data  sources  are  aircraft  instruments  (except  altimeters)  of  acceptable  quality  to  fly  the  aircraft  ttie  recording  system  exchiding  these  sensors  (txit 
including  all  ottiar  characteristics  al  ttie  recording  system)  sliall  contntiute  no  more  than  half  of  the  values  in  ttus  column. 

'  If  data  irom  the  altitude  encoding  attiineter  (100  ft  resoMion)  is  used,  then  ottier  one  of  these  parameiers  shouM  also  be  recorded.  U  howewer,  attitude  is 
recorded  at  a  nwwnum  resolution  of  25  feet,  then  these  two  parameters  can  be  omitted. 

*  Per  cent  of  full  range. 

*  This  column  appttes  to  aircraft  manufacturing  after  October  1 1,  1991 


Appendix  C— Helicopter  Fught  Recorder  Specifications 


Parameters 


Range 


Installed  system  '  minimum  accuracy  (to 
recovered  data) 


Sampling 

interval  (fwr 

second) 


Hesohition* 
readout 


Relative  time  (from  recorded  on  prior  to 

takeoff). 
IndKated  airspeed ~ 


8  hr  minimum . 


Altitude.. 


Magnetic  heading 

Vertical  acceleration.. 


Longitudinal  acceleration. 


V„in  to  Vd  (KIAS)  (minimum  airspeed 
signal  attainable  with  InstaRed  pitot- 
static  system). 

- 1.000  ft  to  20.000  (t  pressure  altitude .. 

360° 


tO.125%  per  hour _ 

t5%  or  ±10  Ms.,  iwfiichever  is  greater. 


-3g  to  +6g.. 


:1.0g.. 


±100  to  ±700  ft  (see  Table  i,  TSO 
C51-a). 

±0.2g  in  addition  to  ±0.3g  maximum 
datum. 


1. 


Pitch  atfltude 

Roll  attitude _... 


Attitude  rate.. 


100%  of  usable  range... 

±60'  or  100%  of  usable  range,  whichev- 
er is  greater. 
±8.000  fpm 


±1.5%    max.    range 
error  of  ±5%. 

±2' 

±2° 


excluding    datum 


Engine  Power,  Each  Engine 

Main  rotor  speed — 

Free  or  power  turt>ine 

Engine  torque — 

Flight  Control— Hydraulic  Pressure 

Primary  (discrete) 

Secondary— if  applicable  (discrete) 

Radio  transmitter  keying  (discrete)- 

Autopilot  ef>gagad  (discrete) 

SAS  status— engaged  (discrete) 

SAS  fault  status  (discrete) 

Fkght  Controls 

Collective _ - 

Pedal  position 

Lat  cydk; - 

Long,  cycle — _ 

Controllable  stabilator  position 


Maximum  range . 
Maximum  rartge . 
Maximum  range . 


tl0%  Resoiutnn  250  fpm  t>ek)w  12,000 
fL  indicated. 


±5%.- 
+5%... 
±5%... 


High/tow 

High/low 

On/off ._ 

Engaged  or  disengaged.. 

Engaged/disengaged 

Fautt/OK 


Fun  range.. 
Fun  range.. 
Full  range.. 
Fun  range.. 
Full  range.. 


b3%. 
t3%. 
b3%. 
b3%. 
t3%. 


4(or  1  per 

second 

wftere  peaks. 

ref.  to  1g  are 

recorded). 
2 

1 


1  sec. 

1  M. 

25  to  150  n. 

1* 
0.0Sg. 


O.OSg. 

0.8* 
0.8* 

250  fpm  below 
12,000. 

1%. » 
1%. » 
1%. » 


1%  » 
1%. « 
1%.» 
1%.« 
1%.» 


'  When  daU  sources  are  aircraft  instruments  (except  altimeters)  of  acceptable  quality  to  fly  the  aircraft  the  recording  system  exckjding  these  sensors  (but 
including  all  other  characteristKS  ol  the  recording  system)  shall  contnbute  no  more  than  half  of  the  values  m  this  column. 
»  Per  cent  of  fufi  range. 
>  This  cokimn  applies  to  aircraft  manufactured  after  October  11. 1991 

Appendix  D— Airplane  Flight  Recorder  Speofication 


Parameters 


Time  (GMT  or  Frame  Courrter)  (range  0 

to  4095,  sampled  1  per  frame). 
Altitude -~  .     I— — 


Airspeed.. 
Heaiding... 


Range 


24  Mrs - - 

-1,000  ft  to  mnv  cnrtificated  altitude  of 
aircraft 

50  KIAS  to  V„  and  V„  to  1.2  Vo 

360' 


Accuracy  sensor  input  to  DFDR  readout 


±0.125%  Per  Hour 

±100  to  ±700  ft  (See  Table  1.  TSO- 
C5ia). 

±5%.  ±3% 

±2' 


Sampling 

interval  (per 

second) 


0.25  (1  per  4 
secoridS). 

1 


resolution* 
readout 


1  sec. 

5'  to  35' ' 

IM. 
05* 
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Appendix  D— Airplane  Fught  Recorder  Speofication— Continued 


Parameters 


Normal  Acceleratior«  (Vertical).. 


Prtch  Attitude 

RoM  Attitude 

Radio  Transmitter  Keyiftg 

Thrust/Power  on  Each  Engine 

Trailing  Edge  Flap  or  Cockpit  Cofttrol  Se- 
lection. 

Leading  Edge  Flap  on  or  Cockpit  Control 
oofoction, 

Thnjst  Reverser  Position 


Ground    Spoiler    Positk>n/Speed    Brake 
Selection. 

Marker  Beacon  Passage 

Autopttot  Engagement 

Longitudinal  Acceleration 


Pikjt  Input  And/or  Surface  Position-Pri- 
mary Controls  (Rtch,  Roll,  Yaw) '. 
Lateral  Acceleration 


Pitch  Trim  Position.. 


Glidestope  Oeviat»n 

Localizer  Deviatwn 

AFCS  Mode  And  Engagement  Status . 
Radio  Altitude 


Master  Warning 

Main  Gear  Squat  Switch  Status 

Angle  of  Attack  (If  recorded  directly) 

Outside   Air   Temperature   or   Total   Air 
Temperature. 

Hydraulics,  Each  System  Low  Pressure 

Groundspeed 


Range 


-3g  to  +6q.. 


±  75* 

±180* 

On-Off  (Discrete) 

Full  range  forward 

Full  range  or  each  discrete  position.. 

Full  range  or  each  discrete  position.. 


Stowed,  in  transit,  and  reverse  (discra- 
tion). 


Full  range  or  each  discrete  position.. 


Discrete.. 
Discrete.. 

±18 


FuN  range.. 

±'9 

Full  range.. 


±400  Microampa... 
±  400  Microamps... 

Discrete 

-20  ft  10  2.500  ft.. 


Discrete 

Disaete 

As  installed 

-50'Clo  +90"c. 


Discrete 

As  installed.. 


Accuracy  sensor  input  to  DFDR  readout 


±1%   of   max   range   axckiding   datum 
error  of  ±5%. 

±r 


±2% 

±3*  or  as  pilot's  indicator.. 

±3'  or  as  pilot's  irxlicator.. 


±2%   unless  higher  accuracy  uniquely 
required. 


1:1.5%  max  range  excluding  datum  error 
of  ±5%. 

±2*  unless  higher  accuracy  uniquely  re- 
quired. 

±1.5%  max  range  exchiding  datum  error 
of  ±5%. 

±3%  unless  higher  accuracy  uniquely 
required. 

±3% 

±3% 


±2  Ft  or   ±3%  whichever  is  greater 
below  500  ft  and  ±5%  atx>ve  500  ft 


As  installed.. 
±2'c 


IMost   accurate   systems   installed   (IMS 
equipped  aircraft  ordy). 


Sampling 

interval  (per 

second) 


1 

1 

1  (per  engine) . 
0.5 


0.5.. 


1(per4 
seconds  per 
engine). 


1 

1 

2 

OS- 
OS.. 

1 


resolutkxi^ 
read  out 


O.OIg 

0.5* 
0.5* 

0.2%* 
0.5%  » 

0.5%  » 


0.22* 

OOlg. 

0.2%* 

OOlg. 

0.3%» 

0.3%  « 
0.3%* 

1  ft  +  5%  « 
above  500' 


0.3%  « 
0.3"c/ 

or  0.5%  « 
0.2%  » 


W  addWonal  raconHno  c«»«cWy  la  avallaMa.  racofding  ol  tha  tollPoHng  pfaiwaHra  la  i 


.  TtM  pafamalafa  arv  Hstad  in  Ofdar  of  algnWcanca: 


Drift  Angle 

Wind  Speed  and  Direction 

Latitude  and  Longitude 

Brake  pressure/ Brake  pedal  posilicn. 
Additional  engine  parameters: 

EPH 

N1 

N2 

EGT .i 


Throttle  Lever  Positkm.. 

Fuel  Ftow 

TCAS: 

TA 

RA 


Sertsitivlty    level    (as    selected    by 
crew). 
GPWS  (ground  proximity  warning  system) . 
Landing  gear  or  gear  selector  position 


DME  1  and  2  Distance 

Nav  1  and  2  Frequency  Selection.. 


When  availat>le.  As  irtstaUed . 
When  available.  As  installed . 
When  available.  As  Irtstalled . 
As  installed 


"T" 


As  installed.. 
As  installed.. 
As  installed.. 
As  installed.. 
As  installed.. 
As  installed.. 

As  installed.. 
As  installed.. 
As  installed.. 


Discrete.. 
Discrete.. 


0-200  HM: 
Full  range.. 


As  msUHed.. 
As  installed.. 
As  installed.. 
As  installed.. 

As  installed.. 
As  installed.. 
As  installed.. 
As  installed.. 
As  installed.. 
As  installed.. 

As  installed.. 
As  installed.. 
As  ir>8talled.. 


As  installed.. 
As  installed.. 


1  (per  engine) . 
1  (per  engine) . 
1  (per  engine) . 
1  (per  engine) . 
1  (per  engine) . 
1  (per  engine) . 


0.25  (1  per  4 
seconds). 

0.25 

0.25 


Imi. 


■  When  altitude  rate  is  recorded.  Altitude  rate  must  have  sufficient  resokjtion  and  sampling  to  permit  the  derivation  of  altitude  to  5  feet. 
»  Per  cent  of  full  range. 

*  For  airplanes  tfiat  can  demonstrate  tt>e  capability  of  deriving  either  the  control  mput  on  control  movement  (one  from  tt>e  ottier)  for  all  modes  of  operation  and 
flighl  regimes,  the  "or"  applies.  For  airplanes  with  non-mechanical  conuol  systems  (fly-t>y-wire)  the  "and"  applies.  In  airplanes  with  split  surfaces,  surtable  combination 
of  inputs  is  acceptat>le  in  lieu  of  recording  each  surface  separately. 

*  This  cokjmn  applies  to  aircraft  manufactured  after  October  1 1,  1991 
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Appendix  E— Heucopter  Fught  Recorder  Speofications— Continued 


Parameters 


Altitude. 


Airspeed.- 

Heading 

Normal  Acceleration  (Vertwal) . 


Pitch  Attitude 

Roll  Attitude 

Radio  Transmitter  Keying 

Power  in  Each  Engine:  Free  Power  Tur- 
bine Speed  ana  Engine  Torque. 


Range 


-1,000  ft  to  max  certifKated  altitude  of 
aircraft. 

As  the  installed  measuring  system 

360* 

-3g  to  +6g 


Main  Rotor  Speed 

Altitude  Rate 

Pilot  Input— Primary  Controls  (Collective, 

Longitudinal     Cyclk:,     Lateral     Cyclk:, 

Pedal). 

Flight  Control  Hydraulic  Pressure  Low 

Flight  Control  Hydraulic  Pressure  Selector 

Switch  Position.  1st  and  2nd  stage. 

AFCS  Mode  and  Engagement  Status 

Stability  Augmentation  System  Engage 

SAS  Fault  Status 

Main  Geartx>x  Temperature  Low 

Main  Geartwx  Temperature  High 

Controllable  Stabilator  Position 

Longitudinal  Acceleration 


Lateral  Acceleration . 


Master  Warning 

Nav  1  and  2  Frequency  Selection.. 
Outskje  Air  Temperature 


±75' 

±  1 80" — 

On-0«  (Discrete) 

0-130%    (power    Turtiine    Speed)    Full 
range  (Torque). 


Accuracy  sensor  input  to  DFDR  readout 


Sampling 

interval  (per 

second) 


±100  to 
CSia). 

±3% 

±2" 


±700  It  (See  Table  i,  TSO- 


t1%   of   max   range  exckiding  datum 
error  of  ±5%. 


t2*.... 

b2%. 


0-130% 

±6,000  ft/min.. 
Full  range 


Discrete,  each  circuit.. 
Discrete 


Discrete  (5  bits  necessary).. 

Discrete 

Discrete 

As  installed 

As  installed 

Full  Range 

±19 •   • 


±lg. 


Discrete 

Full  range 

-50'Cto  +90*C. 


±2% 

As  installed.. 

±3% 


Resohilion* 
readotK 


1.. 
1.. 
8.. 

2.. 
2.. 

1 

1  speed  1 

torque  (per 

engine). 

2 

2 

2 


As  installed 

As  installed 

±3% 

±1.5%  max  range  exchiding  datum  error 

of  ±5%. 
±1.5%  max  range  excluding  datum  of 

±5%. 


As  Installed. 
±2"c 


1 

1 

0.25. 
0:25. 
O.5.... 

2 

4 


1 

025. 
O.5.... 


'  Per  cent  of  full  range.  ,   .„„, 

»  This  column  applies  to  aircraft  manufactured  after  October  11.  1991 


Issued  in  Washington,  DC.  on  June  30, 1988. 
T.  Allan  McArtor, 
Administrator. 
|FR  Doc.  88-15179  Filed  7-1-88;  4:07  pm] 

BILL  NG  CODE  4910-13-M 


S-  to  30-. 

1  M. 
OS*. 
0.01g 

0.5* 
0.5* 

0.25  sec. 

0.2%' to 

0.4%  '. 

0.3%  '. 
0.2%'. 
0.5%  •. 


0.5%  «. 
0.5%  '. 
0.4%  '. 
0.01g. 

COIg. 


0.3*c. 


UMI 


Appendix  E— Helicopter  Flight  Recorder  Specifications 


Parameters 

Range 

Accuracy  sensor  input  to  DFDR  readout 

Sampling 

interval  (per 

second) 

Resolution* 
readout 

Time  (GMT)     

24Hrs 

±0.125%  Per  Hour 

0.25  (1  per  4 
seconds). 

1  v< 

Monday 
July  11,  1988 


Part  III 


Department  of  State 

48  CFR  Ch.  6 

Acquisition  Regulation;  Establishment; 
Final  Rule  and  Interim  Rule  With  Request 
For  Comments 
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26158  Federal  Register  /  Vol.  53.  No.  132  /  Monday.  |uly  11.  1988  /  Rules  and  Regulations 


DEPARTMENT  OF  STATE 

48  CFR  Ch.  6 

[108.868] 


and  readable  document.  Except  as 
provided  in  Supplementary  Information 
sections  C  and  D  below,  those  changes 
have  been  incorporated  into  the  final 
rule. 


Acquisition  Regulation;  Establistiment       B.  Final  Rule 


AQENCV:  Office  of  the  Procurement 
Executive,  Department  of  State. 
action:  Final  rule  and  interim  final  rule 
with  request  for  comment. 

summary:  The  Department  of  State 
Acquisition  Regulation  (DOSAR)  is 
established  as  part  of  the  Federal 
Acquisition  Regulations  System,  which 
consists  of  the  Federal  Acquisition 
Regulation  (FAR)  and  agency 
acquisition  regulations  that  implement 
or  supplement  the  FAR.  This  rule  is 
necessary  to  provide  regulatory 
coverage  not  otherwise  found  in  the 
FAR  for  Department  of  State 
acquisitions. 

DATES:  This  final  rule  and  interim  final 
rule  are  effective  on  July  11, 1988. 
Comments  on  the  interim  rule  should  be 
submitted  on  or  before  August  10, 1988. 
The  interim  final  rule  portions  of  the 
regulation  are  discussed  in 
SUPPI^MENTARY  INFORMATION, 

section  I.C.  below. 

address:  Interested  parties  should 

submit  written  comments  to  the  Office 

of  the  Procurement  Executive,  Room  227, 

SA-6,  U.S.  Department  of  State. 

Washington,  DC  20520. 

FOR  FURTHER  INFORMATION  CONTACT 

lames  Tyckoski,  Office  of  the 

Procurement  Executive,  telephone  (703) 

87S-7044. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Comments  on  Proposed  Rule  ^ 

B.  Final  Rule 

C.  Interim  Final  Rule 

D.  Standardization 

II.  Procedural  Requirements 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

I.  Background 

A.  Comments  on  Proposed  Rule 

On  May  28, 1987,  the  Department 
published  in  the  Federal  Register  (52  FR 
19990)  the  DOSAR.  a  proposed  rule  that 
would  implement  and  supplement  the 
FAR.  One  public  entity  commented  on 
the  DOSAR;  the  Department  responded 
directly  to  that  entity. 

The  DOSAR  was  rewritten  in 
consideration  of  comments  received 
from  the  Office  of  Federal  Procurement 
Policy  (OFPP)  of  the  Office  of 
Management  and  Budget,  comments 
received  from  Department  of  State 
offices,  or  to  provide  a  more  accurate 


This  final  rule  includes  updates  to  the 
DOSAR  resulting  from  changes  made  to 
the  FAR  since  the  DOSAR  was 
published  as  a  proposed  rule;  therefore, 
the  original  DOSAR  coverage  could  not 
be  published  as  written  in  the  proposed 
rule.  The  changes  are  as  follows. 

1.  DOSAR  601.602-3,  Ratification  of 
Unauthorized  Contractual 
Commitments,  rewritten  pursuant  to 
Federal  Acquisition  Circular  (FAC)  84- 
33. 

2.  DOSAR  630.201-5,  Waiver,  added 
pursuant  to  FAC  84-30. 

3.  DOSAR  630.303.  CAS  Program 
Requirements,  retitled  to  conform  with 
FAC  84-30. 

4.  DOSAR  630.304.  Waiver,  deleted 
pursuant  to  FAC  84-30. 

5.  DOSAR  632.111-70(a),  prescription 
for  prompt  payment,  rewritten  as  part  of 
DOSAR  632.111-70,  and  the  clause  at 
DOSAR  652.232-70.  Prompt  Payment, 
deleted  pursuant  to  FAC  84-33. 

C.  Interim  Final  Rule 

As  a  result  of  OFPFs  review,  the 
Department  has  agreed  to  issue  the 
following  DOSAR  coverage  as  an 
interim  final  rule.  The  Department  has 
determined  that  compelling  reasons 
exist  to  promulgate  an  interim  final  rule 
because  the  coverage  is  required  and  it 
was  previously  pubUshed  in  the  DOSAR 
proposed  rule. 

1.  OFPP  recommended  that  the 
Department  submit  for  inclusion  in  the 
FAR  several  items  covered  in  the 
proposed  rule  that  may  not  be  unique  to 
the  Department  of  State.  Those  items 
were  identified  in  the  preamble  to  the 
proposed  rule  and  included: 

(a)  DOSAR  604.404-70,  prescription 
for  contracts  involving  classified 
information  and  security  clearances  for 
contractor  personnel,  and  the  clauses  at 
DOSAR  652.204-70,  Security 
Requirements,  and  DOSAR  652.204-71. 
Security  Requirements — Personnel; 

(b)  DOSAR  614.201-7-70(a), 
prescription  for  use  of  English  language 
solicitations  and  contracts  awarded  or 
performed  overseas,  and  the  clause  at 
DOSAR  652.214-70.  Language  Version; 
and 

(c)  DOSAR  619.201  (d),  responsibilities 
of  the  Small  and  Disadvantaged 
Business  Utilization  Specialist. 

The  Department  received  no  public 
comments  or  comments  ftoia  other 
Federal  agencies  on  these  items. 
Nevertheless,  the  Department  has 


submitted  these  items  to  the  FAR 
Council  for  consideration  of  FAR 
coverage. - 

2.  In  reviewing  the  DOSAR  for 
publication  as  a  final  rule,  OFPP 
recommended  the  following  additional 
items  as  appropriate  for  coverage  in  the 
FAR: 

(a)  DOSAR  614.201-7-70(0). 
prescription  for  contractor's 
authorization  to  perform,  and  the  clause 
at  DOSAR  652.214-72,  Authorization  to 
Perform; 

(b)  DOSAR  628.7001.  prescription  for 
the  Government's  indemnity  by  the 
contractor,  and  the  clause  at  DOSAR 
652.228-70,  Indemnification;  and 

(c)  DOSAR  633.104  and  633.105,  which 
implement  FAR  33.104  and  33.105 
concerning  protests  to  the  General 
Accounting  Office  and  the  General 
Services  Administration  Board  of 
Contract  Appeals; 

(d)  DOSAR  642.270  and  642.271, 
prescription  for  the  contracting  o^icer's 
representative,  and  the  clause  at 
DOSAR  652.242-70,  Conti-acting 
Officer's  Representative  (COR). 

The  Department  has  submitted  the 
above  items  to  the  FAR  Council  for 
consideration  of  FAR  coverage. 

As  the  material  identified  in 
paragraphs  1  and  2  above  is  added  to 
the  FAR,  the  DOSAR  will  be  amended 
accordingly.  Public  comments  received 
in  response  to  this  interim  rule  shall  be 
considered  in  formulating  a  final  rule. 

D.  Standardization 

In  consideration  of  OFPFs 
substantive  problems  with  the  coverage 
at  DOSAR  Subpart  617.7a 
Standardization,  the  Department  agreed 
not  to  issue  that  coverage  as  either  a 
final  rule  or  an  interim  final  rule. 
Therefore.  DOSAR  Subpart  617.70  has 
been  removed  from  this  rule. 

n.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  Executive  Order  12291. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

Consistent  with  the  provisions  of  the 
Regulatory  Flexibility  Act.  Pub.  L  96- 
354.  and  as  required  under  5  U.S.C. 
e05(b),  the  undersigned  hereby  certifies 
that  these  interim  and  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  rule  serves  only  to 
implement  or  supplement  the  Federal 
Acquisition  Regulation. 
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C.  Review  Under  the  Paperwork 
Reduction  Act 

These  interim  and  final  rules  do  not 
contain  information  collection 
requirements  that  require  approval  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1980,  Pub.  L.  98-511  (44  U.S.C. 
3501  et  seq.].  The  rules  do  not  impose 
additional  recordkeeping  or  reporting 
requirements  beyond  those  contained  in 
the  FAR.  for  which  OMB  control 
numbers  have  already  been  assigned. 

List  of  Subjects  in  48  CFR  Ch.  6 

Government  procurement. 

For  the  reasons  set  out  in  the  preamble. 
Chapter  6  of  Title  48  of  the  Code  of  FederHJ 
Regulations  is  established  as  follows. 

John ).  Conway. 

Procurement  Executive. 
June  24. 198& 

CHAPTER  6— DEPARTMENT  OF  STATE 
SUBCHAPTER  A— GENERAL 

PART  601— DEPARTMENT  OF  STATE 
ACQUISITION  REGULATIONS  SYSTEM 

PART  602— DEFINITIONS  OF  WORDS 
AND  TERMS 

PART  603— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

PART  604— ADMINISTRATIVE 
MATTERS 

SUBCHAPTER  B— COMPETITION  AND 
ACQUISITION  PLANNING 

PART  605— PUBLICIZING  CONTRACT 
ACTIONS 

PART  606— COMPETITION 
REQUIREMENTS 

PART  608— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

PART  609— CONTRACTOR 
QUAUFICATIONS 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  613— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

PART  614— SEALED  BIDDING 


PART  615— CONTRACTING  BY 
NEGOTIATION 

PART  616— TYPES  OF  CONTRACTS 

PART  617— SPECIAL  CONTRACTING 
METHODS 


SUBCHAPTER  I 
PROGRAMS 


-SOCIOECONOMIC 


PART  619— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

PART  622— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

PART  623— ENVIRONMENT, 
CONSERVATION,  AND 
OCCUPATIONAL  SAFETY 

PART  624— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

PART  625— FOREIGN  ACQUISITION 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

PART  628— BONDS  AND  INSURANCE 

PART  629— TAXES 

PART  630— COST  ACCOUNTING 
STANDARDS 

PART  632— CONTRACT  FINANCING 

PART  633— PROTESTS,  DISPUTES 
AND  APPEALS 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  634— MAJOR  SYSTEM 
ACQUISITION 

PART  636— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

PART  637— SERVICE  CONTRACTING 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

PART  642-CONTRACT 
ADMINISTRATION 

PART  643— CONTRACT 
MODIFICATIONS 

PART  645— GOVERNMENT  PROPERTY 


PART  646— QUAUTY  ASSURANCE 

PART  648— VALUE  ENGINEERING 
SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  652— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

PART  653— FORMS 

SUBCHAPTER  I— DOS 
SUPPLEMENTATIONS 

PART  670— SPECIAL  CONTRACTING 
PROGRAMS 

SUBCHAPTER  A-GENERAL 

PART  601— DEPARTMENT  OF  STATE 
ACQUISITION  REGULATIONS  SYSTEM 

Sec. 

601.000    Scope  of  part. 

Subpart  601.2— Administration 

601.201     Maintenance  of  the  FAR. 
601.201-1    The  two  councils. 

Subpart  601.3 — Agency  Acquisition 
Regulations 

601.301  Policy. 

601.302  Limitations. 

601.303  Publication  and  codiricalion. 

Subpart  601.4 — Deviations  from  the  FAR 

601.403  Individual  deviations. 

601.404  Class  deviations. 

601.405  Deviations  pertaining  to  treaties  and 
executive  agreements. 

601.470  Deviations  from  the  DOSAR. 

601.471  Procedures. 

Subpart  601.5— Agency  and  Public 
Participation 

601.570    Rule  making. 

Sul>part  601.6 — Contracting  Authority  and 
Responsibilities 

601.601  General. 

601.602  Contracting  officers. 
601.602-1     Authority. 

601.602-3    Ratification  of  unauthorized 

commitments. 
601.602-3-70    Procedures. 

601.603  Selection,  appointment,  and 
termination  of  appointment. 

601.603-3    Appointment. 

601 .603-70    Delegations  of  authority. 

Authority:  22  U.S.C.  2658:  40  U.S.C.  486(c): 
48  CFR  Subpart  1.3. 

601.000    Scope  of  part 

This  part  describes  the  Department  of 
State  Acquisition  Regulation  (DOSAR) 
in  terms  of  establishment,  relationship 
to  the  Federal  Acquisition  Regulation 
(FAR),  arrangement,  appHcability,  and 
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deviation  procedures.  Acquisition 
procedures  are  integrated  so  as  to 
provide  a  complete,  logical,  and 

comprehensive  publication. 

Subpart  601^— Administration 

601.201    Maintwwno*  of  the  FAR. 

601.201-1    Tlw  two  councils. 

The  Office  of  the  Procurement 
Executive  represents  the  Department  of 
State  (DOS)  on  the  Civilian  Agency 
Acquisition  Council.  The  Procurement 
Executive  shall  appoint  said 
representative  for  this  purpose.  The 
Office  of  the  Procurement  Executive  is 
responsible  for  coordinating  with  all 
interested  DOS  elements  proposed  FAR 
revisions  and  for  advocating  FAR 
revisions  sought  by  the  Department. 

Subpart  601.3— Agency  Acquisition 
Regulations 

601.301  PoNcy. 

(a)  The  Assistant  Secretary  for 
Administration  is  the  agency  head  for 
the  purposes  of  FAR  1.301.  Under 
Delegation  of  Authority  No.  120-3  (51  FR 
16768,  May  6, 1986),  the  Assistant 
Secretary  for  Administration 
redelegated  to  the  Procurement 
Executive  the  authority  to  prescribe, 
promulgate,  and  amend  DOS  acquisition 
policies,  rules,  and  regulations. 

(b)  The  Department  of  State 
Acquisition  Regulation  (DOSAR)  is 
prescribed  under  the  authority  of  22 
U.S.C.  2658  and  40  U.S.C.  486(c)  (Title  n. 
Chapter  288.  section  205(c)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended). 

(c)  The  DOSAR  implements  and 
supplements  the  FAR.  Deviations,  as 
defined  in  FAR  1.401,  are  processed  in 
accordance  with  FAR  Subpart  1.4  and 
Subpart  601.4. 

601.302  UmttatkNis. 

(a)  The  FAR  and  the  DOSAR  apply  to 
all  DOS  acquisitions  of  personal 
property  and  services,  including 
construction,  both  within  and  outside 
the  United  States,  unless  expressly 
excluded  by  this  subpart  or  exempt 
from  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  474(7)),  or 
undertaken  pursuant  to  Section  208  of 
the  State  Department  Basic  Authorities 
Act  of  1956,  as  amended  (22  U.S.C. 
4308). 

(b)  At  posts  where  Joint 
Administrative  Offices  have  been 
formed,  the  FAR  and  the  DOSAR  apply 
to  all  Agency  for  International 
Development  (AID)  administrative  and 
technical  support  acquisitions,  except  in 


those  areas  which  have  been  exempted 
by  the  cognizant  administrative  office. 

601 J03    Publication  and  codmcatlon. 

(a)  The  DOSAR  is  issued  as  Chapter  6 
of  Title  48.  Code  of  Federal  Regulations. 
The  DOSAR  is  established  as  Chapter  6 
of  the  Federal  Acquisition  Regulations 
System.  The  DOSAR  is  divided  into  the 
same  parts,  subparts,  section, 
subsections  and  paragraphs  as  is  the 
FAR.  However,  when  the  FAR  coverage 
is  adequate  by  itself  there  will  be  no 
corresponding  DOSAR  coverage.  Where 
the  DOSAR  implements  a  specific  part 
subpart,  section,  or  subsection  of  the 
FAR,  the  DOSAR  coverage  is  numbered 
and  titled  to  correspond  to  the 
appropriate  FAR  number  and  title, 
except  that  the  DOSAR  number  will 
include  a  6  or  60  such  that  there  will 
always  be  three  numbers  to  the  left  of 
the  decimal.  For  example,  the  DOSAR 
implementation  of  FAR  14.1  is  shown  as 
614.1  and  the  DOSAR  implementation  of 
FAR  1.301  is  shown  as  601.301.  Materials 
that  supplement  the  FAR  are  assigned 
the  numbers  70  and  up.  For  example, 
DOSAR  requires  additional  definitions 
than  those  used  in  FAR;  this 
supplementary  material  is  provided  in 
602.101-70. 

(b)  The  DOSAR  and  its  revisions  are 
published  in  the  Federal  Register  and  in 
the  Code  of  Federal  Regulations,  both  of 
which  may  be  purchased  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402. 

(c)(1)  The  DOSAR  shall  be  referenced 
in  the  same  manner  as  described  at  FAR 
1.104-2(c).  Using  the  DOSAR  coverage 
at  609.407-3(a)  as  a  typical  illustration, 
reference  to  the — 

(i)  Part  would  be  "DOSAR  Part  609" 
outside  the  DOSAR  and  "Part  609" 
within  the  DOSAR. 

(u)  Subpart  would  be  "DOSAR 
Subpart  600.4"  outside  the  DOSAR  and 
"Subpart  609.4"  within  the  DOSAR. 

(iii)  Section  would  be  "DOSAR 
609.407"  outside  the  DOSAR  and 
"609.407"  within  the  DOSAR. 

(iv)  Subsection  would  be  "DOSAR 
609.407-3"  outside  the  DOSAR  and 
"609.407-3"  within  the  DOSAR. 

(v)  Paragraph  would  be  "DOSAR 
609.407-3(a)"  outside  the  DOSAR  and 
"609.407-3(a)"  within  the  DOSAR. 

(2)  When  any  part  subpart,  section. 
subsection,  or  paragraph  of  the  DOSAR 
is  referenced  formally  in  official 
documents  such  as  legal  briefs,  it  shall 
be  prefaced  by  "48  CFR." 


Subpart  601.4    De^Mone  from  the 
FAR 

601.403  IndMdusI  deviations. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  1.403.  The  Office  of  the 
Procurement  Executive  is  the  DOS 
central  agency  control  point  for 
furnishing  to  the  FAR  Secretariat  a  copy 
of  each  approved  deviation. 

601.404  Class  dsvlstions. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  1.404(a).  The  Office  of  the 
Procurement  Executive  is  the  DOS 
central  agency  control  point  for 
furnishing  to  the  FAR  Secretariat  a  copy 
of  each  approved  class  deviation. 

601.405  Osvlatlons  psrtaMng  to  treaties 
and  exocutivs  sgrssmsnts. 

The  Procurement  Executive  shall 
determine  whether  a  deviation 
pertaining  to  treaties  and  executive 
agreements  is  authorized  under  FAR 
1.405  or  that  a  request  for  deviation  is 
required  under  FAR  1.405(e).  The  Office 
of  the  Procurement  Executive  is  the  DOS 
central  agency  control  point  for 
deviations  pertaining  to  treaties  and 
executive  agreements;  that  office  shall 
provide  to  the  FAR  Secretariat  a  copy  of 
each  approved  deviation. 

601.470  Deviations  from  tho  DOSAR 

The  authority  to  approve  any 
deviations  from  the  DOSAR  is  reserved 
to  the  Procurement  Executive.  The 
Office  of  the  Procurement  Executive  is 
the  DOS  central  agency  control  point  for 
all  DOSAR  deviations. 

601.471  Procodurss. 

(a)  The  head  of  the  contracting 
activity  (see  601.603-70)  shall  submit  to 
the  Procurement  Executive  a  written 
request  for  each  deviation  from  the  FAR 
or  the  DOSAR.  whether  for  individual 
cases,  classes  of  cases,  or  deviations 
pertaining  to  treaties  and  executive 
agreements.  Each  request  for  a  deviation 
shall  state — 

(1)  The  nature  of  the  deviation 
requested,  including  whether  an 
individual  or  class  deviation  is 
requested; 

(2)  The  FAR  or  DOSAR  regulation  from 
which  the  deviation  is  requested; 

(3)  The  circiunstances  under  which 
the  deviation  would  be  used; 

(4)  The  effect  intended  by  the 
deviation;  and 

(5)  The  expiration  date  recommended 
for  the  deviation. 

(b)  With  the  request  for  a  deviation, 
the  head  of  the  contracting  activity  shall 
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submit  all  pertinent  documentation 
supporting  the  request. 

(c)  The  contracting  officer  shall 
include  in  the  contract  file  a  copy  of 
each  authorized  deviation  that  pertains 
to  the  acquisition. 

Subpart  601.5— Agency  and  Public 
Participation 

601.570    Rulemakma 

(a)  The  DOSAR  is  promulgated  and 
may  be  revised,  as  necessary,  in 
accordance  with  section  22  of  the  Office 
of  Federal  Procurement  Policy  Act,  Pub. 
L.  93-400,  as  amended  (41  U.S.C.  418b). 

(b)  The  Procurement  Executive  shall 
either  accomplish  or  concur  in  all  DOS 
acquisition  rule  making. 

Subpart  601.6 — Contracting  Auttiorlty 
and  Responsibilities 

601.601  General. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
1.601. 

601.602  Contracting  officers. 

601.602-1    Authority. 

(a)  DOS  contracts  are  let  pursuant  to 
the  foreign  affairs  management 
responsibilities  conferred  on  the 
Secretary  of  State  (22  U.S.C.  2656).  and 
the  various  laws,  regulations,  and 
Executive  Orders  relating  thereto. 

(b)  Except  as  otherwise  provided  by 
law,  DOS  reuglations,  and  this  DOSAR, 
the  Procurement  Executive  has  the 
authority  to  execute,  award,  and 
administer  contracts,  purchase  orders, 
other  contractual  arrangements,  and 
other  agreements,  including  interagency 
agreements,  for  the  expenditure  of  funds 
involved  in  the  acquisition  of  personal 
property,  services,  and  for  the  sale  of 
personal  property.  The  Procurement 
Executive  may  further  delegate  this 
authority  to  those  DOS  employees 
appointed  or  designated  to  the 
contracting  activities  enumerated  in 
601.603-70. 

(c)  The  contracting  officer  shall  not 
award,  modify,  or  tenninate  unless  all 
reviews,  clearances,  and  approvals 
prescribed  in  the  FAR  or  the  DOSAR 
have  ben  obtained,  and  all  applicable 
requirements  of  law.  the  FAR,  the 
DOSAR.  and  other  regulations  have 
been  met. 

•01.602-3    Ratification  of  unauthorized 
conwnKnwnta. 

(b)  Policy.  (1)  The  Government 
generally  is  not  bound  by  unauthorized 
commitments.  Unauthorized 
commitments  violate  the  Federal 
Property  and  Administrative  Services 
Act,  other  Federal  laws,  the  FAR.  the 


DOSAR,  and  proper  acquisition 
practice.  Therefore,  such  unauthorized 
commitments  are  serious  violations  that 
usually  necessitate  disciplinary  action 
agaisnt  the  transgressor. 

(2)  The  authority  to  ratify  an 
unauthorized  contractual  commitment  is 
reserved  to  the  Procurement  Executive. 

(3)  Unauthorized  contractual 
commitments  that  would  involve  claims 
subject  to  resolution  under  the  Contracts 
Dispute  Act  of  1978  shall  be  processed 
in  accordance  with  FAR  Subpart  33.2 
and  Subpart  633.2. 

(c)  Limitations.  The  contracting  officer 
is  not  required  to  obtain  concurrence  of 
legal  counsel  when  recommending 
payment  of  an  unauthorized 
commitment. 

601.602-3-70    Procedures. 

(a)  The  person  who  made  the 
unauthorized  commitment  shall  submit 
to  the  contracting  officer  assigned  the 
ratification  action  all  records  and 
documents  concerning  the  unauthorized 
commitment  That  person  shall  provide 
a  complete  written,  signed  statement  of 
the  facts,  including  why  normal 
acquisition  procedures  were  not 
followed,  why  and  how  the  vendor  was 
selected,  a  list  of  other  sources 
considered,  a  description  of  work  or 
products,  a  statement  regarding  the 
status  of  performance,  an  estimated  or 
agreed  price,  and  certified  funding 
citations.  When  the  person  who  made 
the  unauthorized  contractual 
commitment  is  no  longer  available  to 
attest  to  the  circiunstances  of  the 
unauthorized  commitment  an  officer 
from  the  responsible  office  shall 
accomplish  the  requirements  of  this 
paragraph;  the  statement  shall  identify 
the  individual  responsible  for  the 
unauthorized  contractual  commitment. 

(b)  The  contracting  officer  assigned 
the  ratification  action,  after  determining 
that  the  requirements  of  paragraph  (a) 
above  have  been  met  shall  prepare  and 
execute  a  recommendation  to  ratify  an 
unauthorized  commitment 

(1)  The  recommendation  shall  include 
the  facts  and  circrunstances  of  the 
unauthorized  commitment  the 
information  prescribed  in  FAR  1.602- 
3(c)(1)  and  (c)(3)  through  (c)(6):  and  a 
recommendation  to  the  ratifying  official 
that  the  unauthorized  commitment  be 
ratified. 

(2)  Following  the  signature  of  the 
contracting  officer,  the  recommendation 
shall  include  a  statement  that  the 
Procurement  Executive  could  have 
granted  authority  to  enter  into  a 
contractual  commitment  at  the  time  it 
was  made  and  still  has  the  authority  to 
do  so;  that  the  Procurement  Executive 
hereby  ratifies  the  unauthorized 


commitment  in  the  amount  specified: 
and  a  date  and  signature  block  for  the 
Procurement  Executive. 

(c)  The  information  required  in 
paragraph  (b)(1)  above  shall  be 
supported  by  factual  findings  included 
or  referenced  in  the  recommendation. 

(d)  The  contracting  officer  shall 
submit,  through  the  head  of  the 
contracting  activity  (see  601.603-70),  to 
the  Procurement  Executive  the  complete 
file  for  ratification  of  the  unauthorized 
commitment. 

(e)  Upon  receipt  and  review  of  the 
complete  file,  if  the  Procurement 
Executive  ratifies  the  unauthorized 
commitment,  the  file  shall  be  returned, 
through  the  head  of  the  contracting 
activity,  to  the  contracting  officer  for 
issuance  of  the  appropriate  contractual 
document(s).  If  the  request  for 
ratification  is  not  justified,  the 
Procurement  Executive  shall  return  the 
request  to  the  head  of  the  contracting 
activity  with  a  written  explanation  for 
the  decision  and  a  recommendation  for 
disposition  of  the  action. 

601.603    Selection,  appointment,  and 
termination  of  appolntmcnL 

601.603-3    Appointment 

(a)  The  Procurement  Executive 
appoints  all  DOS  contracting  officers,  in 
conformance  with  FAR  1.603-3.  The 
contracting  officer  shall  retain  the 
original  copy  of  the  Standard  Form  1402, 
Certificate  of  Appointment  signed  by 
the  Procurement  Executive. 

(b)  The  Procurement  Executive 
appoints  DOS  contracting  officers  for 
overseas  posts  by  specific  positions,  not 
by  individual,  because  Foreign  Service 
personnel  assigiunents  are  rotationaL 

601.603-70    Delegations  of  authority. 

(a)  Policy.  Pursuant  to  601.602-l(b). 
the  Procurement  Executive  has 
delegated  procurement  authority  to  the 
following  contracting  activities.  These 
authorities  are  not  redelegable.  Where 
more  than  one  official  is  listed,  the 
abbreviation  "HCA"  is  used  to 
designate  each  head  of  the  contracting 
activity,  as  defined  in  FAR  2.101. 

(b)  Delegations — (1)  Overseas  posts. 
The  authority  to  enter  into  and 
administer  contracts  for  the  expenditure 
of  funds  involved  in  the  acquisition  of 
supplies,  equipment  publications,  and 
services  and  to  sell  personal  property  is 
delegated  to  the  Principal  Officer,  the 
Adinlnistrative  Officer,  and  the 
Principal  General  Services  Officer 
(HCA). 

(i)  ENrect  transactions  with  vendors 
within  the  United  States  shall  be  $254)00 
or  less  per  transaction  unless  such 
transaction  is  under  a  contract  executed 
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by  the  Department  of  State,  the  General 
Services  Administration,  or  other  U.S. 
Government  Agency.  Such  transactions 
with  U.S.  vendors  shall  be  in 
accordance  with  small  purchase 
procedures  described  in  FAR  Part  13 
and  Part  613. 

(ii)  No  authority  is  delegated  to  enter 
into  cost-reimbursement  or  fixed-price 
incentive  contracts. 

(iii)  When  expressly  authorized  by  a 
U.S.  Government  agency  which  does  not 
have  a  contracting  officer  at  the  post, 
the  o^icers  named  above  in  this 
subparagraph  may  enter  into  contracts 
for  that  agency.  Use  of  this  authority  is 
subject  to  the  statutory  authority  of  that 
agency  and  any  special  contract  terms 
or  other  requirements  necessary  for 
compliance  with  any  conditions  or 
hmitations  applicable  to  the  funds  of 
that  agency.  The  agency's  authorization 
shall  cite  the  statutefs]  and  state  any 
special  contract  terms  or  other 
requirements  with  which  the  acquisition 
so  authorized  must  comply.  In  view  of 
the  contracting  officer's  responsibility 
for  the  legal,  technical,  and 
administrative  sufficiency  of  contracts, 
questions  regarding  the  propriety  of 
contracting  actions  that  the  post  is 
requested  to  take  pursuant  to  this 
authority  may  be  referred  to  the 
Department  for  resolution  with  the 
headquarters  of  the  agency  concerned. 

(2)  Office  of  Foreign  Buildings.  The 
authority  to  enter  into  and  administer 
contracts  pursuant  to  the  Foreign 
Service  Buildings  Act,  1926,  as  amended 
(22  U.S.C.  292  et  seq.).  including  the 
authority  to  make  all  determinations 
required  or  permitted  by  Section  11  of 
said  Act  but  not  otherwise  restricted 
therein,  is  delegated  to  the  Deputy 
Assistant  Secretary  for  Foreign 
Buildings  and  to  the  Assistant  Director 
for  Acquisitions  (HCA). 

(3)  Off  ice  of  Supply,  Transportation 
and  Procurement  The  authority  to  enter 
into  and  administer  contracts  for  the 
expenditure  of  funds  involved  in  the 
acquisition  of  services  and  personal 
property,  and  for  the  sale  of  personal 
property,  is  delegated  to  the  Chief  of  the 
Procurement  Division. 

(4)  Office  of  Language  Services.  The 
authority  to  enter  into  and  administer 
contracts  for  interpreting,  translating, 
conference  reporting,  and  related 
language  support  and  escort  services  is 
delegated  to  the  Director. 

(5)  Office  of  Overseas  Schools.  The 
authority  to  enter  into  and  administer 
contracts  pursuant  to  section  29  of  the 
State  Department  Basic  Authorities  Act 
of  1956.  as  amended  (22  U.S.C.  2701). 
including  all  determinations  required  or 
permitted  but  not  otherwise  restricted 
therein,  is  delegated  to  the  Director. 


(6)  Library.  The  authority  to  enter  into 
and  administer  contracts  for  the  direct 
purchase  of  printing,  binding,  and  blank- 
book  work,  when  authorized  by  the 
Public  Printer  pursuant  to  the  provisions 
of  the  Public  Fainting  and  Documents 
Act  of  196a  as  amended  (44  U.S.C.  504), 
and  for  the  acquisition  of  newspapers, 
books,  maps,  and  periodicals  is 
delegated  to  the  Chief  Librarian. 

(7)  Office  of  Communications.  The 
authority  to  enter  and  administer 
contracts  for  leasing  communications 
circuits  is  delegated  to  the  Chief, 
Networks  Staff. 

(8)  Foreign  Service  Institute.  The 
authority  to  enter  into  and  administer 
contracts  pursuant  to  Chapter  7,  Title  I, 
of  the  Foreign  Service  Act  of  1980.  as 
amended  (22  U.S.C.  4021  et  seq.). 
including  all  determinations  required  or 
permitted  but  not  otherwise  restricted 
therein,  is  delegated  to  the  Director  of 
the  Foreign  Service  Institute,  the 
Executive  Director,  and  the  Supervisory 
General  Services  OHicer  (HCA). 

(9)  Office  of  Foreign  Missions.  The 
authority  to  enter  into  and  administer 
contracts  pursuant  to  Title  II  of  the  State 
Department  Basic  Authorities  Act  of 
1956.  as  amended  (22  U.S.C.  4301  et 
seq.).  including  all  determinations 
required  or  permitted  by  section  208  of 
said  Act  but  not  otherwise  restricted 
therein,  is  delegated  to  the  Director. 
Office  of  Foreign  Missions,  and  the 
Administrative  Officer  (HCA). 

(10)  Office  of  International 
Conferences.  The  authority  to  enter  into 
and  administer  contracts  pursuant  to 
Section  5,  Title  I,  of  the  Department  of 
State  Basic  Authorities  Act  of  1956.  as 
amended  (22  U.S.C.  2672).  including  all 
determinations  required  or  permitted 
but  not  otherwise  restricted  therein,  is 
delegated  to  the  Director. 

(11)  Bureau  for  Refugee  Programs. 
The  authority  to  enter  into  and 
administer  contracts  pursuant  to  the 
Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended  (22  U.S.C.  2601  et 
seq.).  and  Executive  Order  11077.  dated 
January  22. 1963,  including  all 
determinations  required  or  permitted 
but  not  otherwise  restricted  therein,  is 
delegated  to  the  Director,  Bureau  for 
Refugee  Programs,  and  the  Comptroller 
(HCA). 

(12)  U.S.  Mission  to  the  United 
Nations.  The  authority  to  enter  into  and 
administer  contracts  pursuant  to  the 
United  Nations  Participation  Act  of 
1945,  as  amended  (22  U.S.C.  287). 
including  all  determinations  required  or 
permitted  but  not  otherwise  restricted 
therein,  is  delegated  to  the  Counselor  for 
Adminisb-ation. 


PART  602— DEFINITIONS  OF  WORDS 
AND  TERMS 

Subpart  602.1— Definitions 

Sec 

602.101    Dermitions. 

602.101-70    DOSAR  dermitions. 

Subpart  SOU— Definitions  Clause 

602.201    Contract  clause. 
602.201-70    DOSAR  contract  clause. 

Authority:  22  U.S.C.  2658;  40  U.S.C  486(c); 
48  CFR  SubpaH  1.3 

Subpart  602.1— Definitions 
602.101    Definitions. 

602.101-70    DOSAR  definitions. 

For  the  purposes  of  the  DOSAR. 
unless  otherwise  indicated,  the 
following  terms  have  the  meanings  set 
forth  in  this  subpart. 

"Consolidated  Receiving  Point"  or 
"CRP";  means  the  packing  firm 
employed  by  a  Despatch  Agency  to 
receive  and  prepare  items  for  shipment 
to  a  post.  The  CRP  acts  as  agent  for  the 
government,  and  goods  that  are 
delivered  to  the  CRP  are  constructively 
received  by  the  government  The  CRP 
receives,  records,  consolidates  and 
packs  items  for  shipment  overseas  under 
the  direction  of  the  Despatch  Agency. 

"Department"  or  "DOS"  means  the 
Department  of  State,  including  all  of  its 
activities  wherever  located. 

"Despatch  Agency"  means  the  office 
responsible  for  the  transportation  of 
goods  between  the  U.S.  and  posts  within 
its  specific  geographic  area  as  assigned 
by  the  Transportation  Division.  OfHce  of 
Supply.  Transportation  and 
Procurement.  There  are  four  Despatch 
Agencies,  one  each  in  New  York  City; 
Baltimore,  Maryland;  Miami,  Florida; 
and  San  Francisco,  California. 

"Government"  means  the  Government 
of  the  United  States  of  America  unless 
specifically  stated  otherwise. 

"Local  procurement"  means 
acquisition  by  a  post  in  the  country  in 
which  the  post  is  located. 

"Overseas  post"  means  a  "post" 
located  outside  the  United  States  of 
America. 

"Post"  means  a  diplomatic  or  consular 
mission  of  the  United  States  of  America, 
administered  or  managed  by  the  DOS. 

"Third  country  procurement"  means 
acquisition  by  a  post  in  a  country  other 
than  the  country  in  which  the  post  is 
located  and  other  than  the  United 
States. 


Subpart  602.2— Definitiona  Clause 

602.201    Contract  clause. 

602.201-70    DOSAR  conlrael  clause. 

The  contracting  officer  shall  insert  the 
clause  at  652.202-70,  Definitions,  in 
solicitations  and  contracts  when  the 
acquisition  may  be  made  from  a  source 
outside  the  United  States  or  when  the 
work  may  be  performed  outside  the 
United  States. 

PART  603— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Subpart  603.2— Contractor  Gratuities  to 
Qovemment  Personnei 

603.203  Reporting  suspected  violations  of 
the  Gratuities  clause. 

603.204  Treatment  of  violations. 

Subpart  603.3— Reports  of  Suspected 
Antitrust  Violations 

603.303    Reporting  suspected  antitrust 
violations. 

Subpart  603.4-Contingent  Fees 

603.408    Evaluation  of  the  SF 119. 
603.408-1    Responsibilities. 

Subpart  603.6— Contracts  wWi  Government 
Employees  or  organizations  owned  or 
Controlled  by  Ttiem 

603.602    Exceptions. 

Autlwcity:  22  U.&C.  2858;  40  U.S.C  486(c); 
48  CFR  Subpart  1.3 

Subpart  603.2— Contractor  Gratuities 
to  Government  Peraonnel 

603.203    Reporting  suspected  violations  of 
ttte  Gratuities  clause. 

DOS  personnel  shall  report 
immediately  and  in  writing  any 
apparent  or  suspected  violation  of  the 
clause  at  FAR  52.203-3,  Gratuities,  in 
connection  with  any  DOS  operation. 
The  report  shall  be  made  to  the 
contracting  officer  and  the  Assistant 
Inspector  General  for  Investigations. 
The  report  shall  identify  the  individuals 
involved,  outline  the  events,  acts,  or 
conditions  which  indicate  the  apparent 
violation  occurred,  and  include  all 
pertinent  documents.  The  Assistant 
Inspector  General  for  Investigations 
shall  review  the  report  for  completeness 
and  accuracy  and  shall  make  a 
preliminary  decision  whether  to  proceed 
with  a  full  investigation.  The  Assistant 
Inspector  General  for  Investigations 
shall  provide  the  written  decision  to  the 
individual  who  made  the  report  and  the 
contracting  officer.  If  the  decision  is  to 
proceed  with  an  investigation,  copies  of 
the  decision  shall  also  be  provided  to 
the  head  of  the  contracting  activity  (see 


601.603-70),  the  Procurement  Executive, 
and  the  Office  of  the  Legal  Adviser. 
603.204   Treatment  of  vioUttons. 

(a)  The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  3.204. 

(b)  Procedures.  Upon  a  decision  to 
proceed  with  an  investigation  of  an 
alleged  violation  of  the  Gratuities 
clause,  the  Assistant  Inspector  General 
for  Investigations  shall  provide  to  the 
contractor  a  vnitten  notice  by  certified 
mail,  return  receipt  requested.  The 
notice  shall  present  the  findings  of  the 
decision  and  shall  establish  a  schedule, 
including  location,  for  an  investigative 
hearing  for  the  purposes  prescribed  in 
FAR  3.204(b].  As  determined  necessary 
by  the  Assistant  Inspector  General  for 
Investigations,  follow-up  hearings  may 
be  scheduled.  Upon  completion  of  the 
investigation,  the  Assistant  Inspector 
General  for  Investigations  shall  provide 
to  the  Procurement  Executive  a  report 
and  recommendation,  together  with  all 
pertinent  documentation. 

(c)  In  addition  to  the  requirements  of 
FAR  3.204(c),  when  the  Preocurement 
Executive  determines  that  a  violation 
has  occurred,  the  Procurement  Executive 
shall  so  notify  the  Assistant  Inspector 
General  for  Investigations.  The 
Assistant  Inspector  General  for 
Investigations  shall  then  notify  the 
individual  who  made  the  report,  the 
Office  of  the  Legal  Adviser,  and,  if 
appropriate,  the  Department  of  Justice. 

Subpart  603.3 — Reports  of  Suspected 
Antitrust  Violations 

603.303    Reporting  suspected  antitrust 


(a)  DOS  employees  are  obligated  to 
report  immediately  and  in  writing  any 
apparent  or  suspected  antitrust 
violation,  as  described  in  FAR  3.303. 

(b)  The  report  shall  outline  the  events, 
acts,  or  conditions  which  indicate  the 
apparent  violation  and  shall  include  all 
pertinent  documents. 

(c)  Tlie  report  shall  be  made  to  or  by 
the  contracting  officer,  who  shall  review 
it  for  completeness  and  accuracy  and 
forward  it  through  the  head  of  the 
contracting  actitaty  (see  601.603-70).  to 
the  Office  of  the  Legal  Adviser,  with  a 
copy  to  the  Procurement  Executive.  The 
Office  of  the  Legal  Adviser  shall  provide 
to  the  U.S.  Attorney  General  a  report  on 
each  suspected  violation,  with  singles 
copies  to  the  head  of  the  contracting 
activity  and  the  Procurement  Executive. 

Subpart  603.4— Contingent  Fees 
603.408    Evaluation  of  ttie  SF  119. 

603.408-1    Responsibilities. 


In  carrying  out  responsibilities 
prescribed  in  FAR  3.408-1.  the 
contracting  officer  shall  obtain  advice 
from  the  Office  of  the  Legal  Adviser  as 
to  the  legality  and  general  propriety  of 
the  relationship  disclosed  thereon.  Also, 
the  contracting  officer  may  request  the 
Office  of  the  Inspector  General  to 
develop  further  information  if  the  facts 
available  are  deemed  insufficient  for  a 
proper  decision.  After  reviewing  and 
evaluating  all  the  information  obtained, 
the  contracting  officer  shall  render  a 
written  decision  that  shall  l>e  included 
in  the  contract  file,  and  shall  provide  a 
copy  of  the  decision  to  the  Procurement 
Executive. 

Subpart  603.6— Contracts  witli 
Government  Employees  or 
Organizations  Owned  or  Controlled  by 
Tfiem 

603.602    Exceptions. 

The  Procurement  Executive  is  tiie 
agency  head's  designee  for  the  purposes 
of  FAR  3.602. 

PART  604— ADMINISTRATIVE 
MATTERS 

Subpart  604.2— Contract  DMribuUon 

604.202    Agency  distribution  requirements. 

Subpart  604.4— Safeguarding  Classified 
Information  Wtttiin  Industry 

604.404    Contract  clause. 
604.404-70    DOSAR  contract  clauses. 

Subpart  604.70— Contract  Review 

604.7001  Policy. 

604.7002  Procedures. 

Authority:  22  U.S.C.  2658;  40  U.S.C  486(c|: 
48  ere  Subpart  1.3 

Subpart  604.2— Contract  Distribution 

604.202    Agency  distribution  requirements. 

As  necessary,  the  contracting  officer 
shall  distribute  reproduced  copies  of  the 
signed  contract  or  modification  to  those 
officers/offices  involved  in  contract 
administrative  support  functions,  e.g., 
the  Contracting  Officer's  Representative; 
the  requirements  office;  the  Despatch 
Office  or  other  receiving  activity, 
particularly  if  it  is  the  initial  point  of 
contact  for  receipt  of  goods  or  services; 
and  each  post  or  office  where  the 
ccHitract  will  be  performed.  Where 
required  by  the  laws  of  a  foreign 
country,  the  original  copy  of  the  contract 
or  modification  shall  be  retained  at  the 
overseas  post. 
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Subpart  604.4 — Safeguarding 
Classified  Information  Wltliin  Industry 

604.404    Contract  daus*. 

604.404-70    DOSAR  contract  dausas. 

(a)  The  contracting  ofHcer  shall  insert 
the  clause  at  652.204-70,  Security 
Requirements,  in  solicitations  and 
contracts  performed  outside  the  United 
States  to  the  extent  the  contract 
involves  access  to  classified  information 
("Confidential,"  "Secret."  or  "Top 
Secret")  or  access  to  administratively 
controlled  information  ("Limited  Official 
Use").  Contractors  or  contract 
employees  that  are  not  U.S.  citizens 
shall  not  have  access  to  classified  or 
administratively  controlled  information. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  652.204-71,  Security 
Requirements — Personnel,  in 
solicitations  and  contracts  performed 
outside  the  United  States. 

Subpart  604.70— Contract  Review 

604.7001  PoNcy. 

The  contracting  officer  shall  review 
each  proposed  contractual  document 
and  its  supporting  file  for  completeness 
and  accuracy.  Each  contract  fill  shall 
contain  all  pertinent  information 
applicable  to  the  proposed  action.  Each 
contract  file  should  be  in  su^cient 
detail  to  permit  reconstruction  of  all 
significant  events  by  any  subsequent 
reviewer  without  referral  to  the 
individual  responsible  for  the 
contractual  action. 

604.7002  Procedures. 

(a)  Prior  to  issuance  of  a  solicitation 
or  a  solicitation  amendment,  award  of  a 
contract,  or  execution  of  a  contract 
modification,  any  of  which  is  estimated 
to  exceed  $100,000,  the  contracting 
officer  shall  forward  the  proposed 
contractual  action  to  Office  of  the 
Procurement  Executive  for  review.  For 
contract  modifications,  the  contracting 
officer  shall  submit  such  actions  in 
accordance  with  643.102-70(b). 

(b)  The  Office  of  the  Procurement 
Executive  shall  docimient  the  scope  and 
extent  of  the  review  and  shall  submit 
written  recommendations  to  the 
contracting  officer  on  each  proposed 
contract  action  reviewed.  In  the  event 
the  contracting  officer  and  the  reviewer 
cannot  reach  agreement  on  the 
recommendation(s),  the  contracting 
officer  shall  document  the  contract  file 
to  show  the  rationale  for  not  adopting 
any  recommendations,  and  shall 
forward  the  file  to  the  officer  one  level 
above  the  contracting  officer  for 
resolution  or  approval,  as  appropriate. 
For  purposes  of  this  section,  the  officer 
who  has  resolution/approval  authority 


shall  not  be  the  same  individual  who 
will  sign  the  contractual  document.  In 
instances  where  the  contracting  officer 
is  the  head  of  the  contracting  activity,  as 
identified  at  eO1.003-70(b),  that  officer 
shall  be  the  Procurement  Executive  for 
domestic  acquisitions  and  the  Principal 
Officer  at  post  for  overseas  acquisitions. 

(c)  For  postaward  reviews,  the  Office 
of  the  Procurement  Executive  shall 
document  the  scope  and  extent  of  the 
review  and  shall  submit  the  results  of  its 
findings  to  the  contracting  officer  for 
appropriate  action. 

(d)  The  Procurement  Executive  may 
delegate  or  waive  the  review 
requirements.  In  such  instances,  the 
Procurement  Executive  shall  provide  to 
each  head  of  the  contracting  activity,  as 
appropriate,  a  written  delegation  or 
waiver  of  these  requirements. 

SUBCHAPTER  B-COMPETITION  AND 
ACQUISITION  PUkNNING 

PART  605— PUBLICIZING  CONTRACT 
ACTIONS 

Sutipart  60S.2— Synopsis  of  Proposed 
Contract  Actions 

Sec. 

605.202     Exceptions. 

605.202-70    Foreign  acquisitions. 

605.207    Preparation  and  transmittal  of 

synopses. 
605.207-70    Acquisitions  available  from  only 

one  responsible  source. 

Subpsrt  605.5— Psid  Advertisements 

605.502    Authority. 

Authority:  22  U.S.C.  2658;  40  U.S.C.  486(c); 
48  CFR  Subpart  1.3. 

Subpart  605.2- Synopsis  of  Proposed 
Contract  Actions 

605.202    Exceptions. 

605.202-70    Foreign  acquisitions. 

(a)  Purpose.  This  subsection  provides 
policy  and  procedures  necessary  to 
waive  the  requirement  to  synopsize 
proposed  contracts  in  the  Commerce 
Business  Daily  (CBD).  The  policy  and 
procedures  apply  only  to  acquisitions  by 
overseas  posts  when  the  acquisitions 
are  made  from  sources  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico. 

(b)  Policy.  Under  certain  conditions, 
waiver  of  the  requirement  to  publish  in 
the  CBD  notices  of  proposed  contract 
actions  is  necessary  for  acquisitions  by 
overseas  posts  when  these  acquisitions 
are  made  from  sources  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico.  This  policy  was  processed 
in  compliance  with  and  as  authorized  by 
Section  18(c)(3)  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  401  et 
seq.)  and  Section  8(g)(3)  of  the  Small 


Business  Act  (15  U.S.C.  637  et  seq.}.  This 
policy  applies  only  to  acquisitions 
funded  under  DOS  appropriations. 

(c)  Procedures.  (1)  When  a  DOS 
contracting  activity  at  post  receives  a 
request  for  supplies  or  services,  the 
requirements  office  shall  provide  with 
the  request  a  memorandum  identifying 
all  established  sources  of  supply  known 
to  the  requirements  office,  critical  dates 
for  delivery,  installation  and  operational 
dates,  an  estimate  of  the  total  time  lapse 
between  the  date  of  order  and  final 
contractor  performance,  the  urgency  of 
the  requirement,  and  any  other  factors 
that  may  be  unique  or  mandatory  to  the 
acquisition. 

(2)  The  head  of  the  contracting 
activity  (see  601.603-70)  shall  review  the 
information  provided  by  the 
requirements  office  to  determine 
whether  publication  of  a  CBD  notice  is 
required. 

(i)  If  the  head  of  the  contractiitg 
activity  determines  that  publication  of 
CBD  notice  will  not  delay  or  otherwise 
adversely  impact  the  post's  ability  to 
satisfy  the  acquisition,  the  notice  shall 
be  published  in  accordance  with  FAR 
Subpart  5.2. 

(ii)  If  the  head  of  the  contracting 
activity  determines  that  publication  of  a 
COD  notice  will  delay  or  otherwise 
adversely  impact  the  post's  ability  to 
satify  the  acquisition,  that  official  may 
waive  the  CBD  notice  requirements  of 
FAR  Subpart  5.1.  This  determination 
must  be  in  writing  and  made  in 
consideration  of  such  factors  as 
overseas  delivery,  installation, 
maintenance  or  replacement 
requirements,  special  product  or 
performance  specifications,  and  sectuity 
clearance  requirements.  The  contracting 
activity  shall  conduct  a  negotiated 
acquisition  with  qualified  local  sources. 
If  there  are  known  U.S.  firms  or  firms 
with  U.S.  affiliations  in  local  residence 
capable  of  supplying  the  required 
supplies  or  services,  the  contracting 
activity  shall  ensure  that  those  firms  are 
included  in  the  source  list  for  the 
acquisition.  Competition  in  such 
acquisitions,  including  the  use  of  written 
solicitations,  shall  be  obtained  in  all 
cases  to  the  extent  feasible  and 
consistent  with  FAR  Part  6  and  Part  606. 

(iii)  The  authority  to  make  the 
determinations  prescribed  in  this 
paragraph  is  not  redelegable. 

(d)  Documentation.  (1)  Whenever  the    ■ 
head  of  the  contracting  activity 
determines  that  use  of  this  waiver 
authority  is  required,  the  following 
documentation  shall  be  prepared  and 
placed  in  the  contract  file: 

(i)  A  determination  and  findings  as  to 
the  existence  of  an  overseas  acquisition 
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where  it  is  unreasonable  or 
inappropriate  to  publish  in  the  CBD  a 
notice  for  the  proposed  contract  action; 
and 

(ii)  A  memorandum  stating  what 
efforts  have  been  made  to  identify 
known  and  qualified  sources  and  to 
obtain  competition,  detailing  what 
negotiation  procedures  were  followed, 
and  justifying  the  selection  and  award. 

(2)  The  head  of  the  contracting 
activity  shall  sign  all  documents 
prescribed  in  this  section.  That  official's 
signature  on  the  documents  constitutes 
^    approval  of  the  determination  to  apply 
the  waiver  policy  and  certification  of  the 
completeness  and  accuracy  of  the 
information  upon  which  the  waiver  is 
based. 

605.207    Preparation  and  transmittal  of 
synopses. 

605.207-70    Acquisitions  svailable  from 
only  one  responsible  source. 

In  addition  to  the  information  required 
at  FAR  5.207,  each  synopsis  of  a 
proposed  acquisition  from  only  one 
responsible  source  shall  include 
descriptions  of  the  specific 
qualifications  or  capabilities  required  to 
perform  the  work  and  the  information  a 
potential  source  must  submit. 

Subpart  605.5— Paid  Advertisements 
605.502    AuttK>rity. 

(a)  For  paid  advertisements  in 
newspapers  within  the  United  States, 
the  Procurement  Executive  is  the  agency 
head's  designee  for  the  purposes  of  FAR 
5.502(a).  For  acquisitions  by  overseas 
posts  necessitating  paid  advertisements 
in  the  newspapers  outside  the  Uiiited 
States,  the  Principal  General  Services 
Officer  is  the  agency  head's  designee  for 
the  purposes  of  FAR  5.502(a).  When  the 
Principal  General  Services  Officer  is  the 
contracting  officer  for  the  acquisition. 
the  officer  approving  the  paid 
advertisement  shall  be  either  the 
Administrative  Officer  or  the  Principal 
Officer,  as  appropriate. 

(b)  The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
5.502(b).  Advance  written  authorization, 
in  accordance  with  and  from  the  official 
designated  in  paragraph  (a)  above,  is 
required  to  place  paid  advertisements  in 
media  other  than  newspapers. 

PART  eoe-COMPETITION 
REQUIREMENTS 

Subpart  606.1— FuN  and  Open  Competition 

606.101    I^licy. 

606.101-70    Foreign  acquisitions  not 
synopsized. 


Subpart  606.2— Full  and  Open  Competition 
After  Exclusion  of  Sources 

606.202    Establi3hing  or  maintaining 
alternate  sources. 

Subpart  606.}— Other  Than  Full  and  Open 
Competition 

606.302    Circumstances  permitting  other  than 

full  and  open  competition. 
606.302-7    Public  interest. 
606.303-1     Requirements. 
606.304    Approval  of  the  lustification. 
606.304-70    Acquisitions  by  overseas  posts. 

Subpart  606.5— Competition  Advocates 

606.501    Requirement. 
606.501-70    Overseas  posts. 

Authority:  22  U.S.C.  2658;  40  U.S.C.  486(c): 
48  CFR  Subpart  1.3 

Subpart  606.1— Full  and  Open 
Competition 

606.101    Policy. 

606.101-70    Foreign  acquisitions  not 
synopsized. 

As  provided  in  605.202-70,  overseas 
posts  exempt  certain  acquisitions  from 
the  requirement  to  synopsize  in  the 
Commerce  Business  Daily.  Full  and 
open  competition  for  such  acquisitions 
is  met  when  the  competitive  procedures 
prescribed  in  FAR  6.102  are  used. 

Subpart  606.2— Full  and  Open 
Competition  After  Exclusion  of 
Sources 

606.202    Establishing  or  maintaining 
alternate  sources. 

The  Procurement  Executive  is  the 
agency  head  for.the  purposes  of  FAR 
6.202. 

Subpart  606.3— Other  Than  Full  and 
Open  Competition 

606.302    Circumstances  permitting  ottier 
ttwn  full  and  o|>en  competition. 

606.302-7    Public  interest 

The  authority  to  approve  the 
determination  prescribed  in  FAR  6.302- 
7(c)  is  reserved  to  the  Secretary  of  State. 

606.303-1    Requirements. 

Justifications  for  contract  actions 
prescribed  in  FAR  6.303-l(d)  shall  be 
forwarded  by  the  contracting  officer  to 
the  Office  of  the  Procurement  Executive 
for  transmittal  to  the  Office  of  the 
United  States  Trade  Representative. 

606.304    Approval  of  the  Justification. 

606.304-70.    Acquisitions  by  overseas 
posts. 

The  Principal  Officer  at  each  overseas 
post  is  the  approval  authority  for  the 
purposes  of  FAR  6.304(a)(3). 

This  authority  is  not  redelegable. 


Subpart  606.5— Competition 
Advocates 

606.501    Requirement 

The  Procurement  Executive  is  the 
head  of  the  agency  for  the  purposes  of 
FAR  6.501. 

606.501-70    Overseas  posts. 

The  Administrative  Officer  at  each 
overseas  post  is  the  competition 
advocate  for  that  post 

PART  608— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

Subpart  608.4— Ordering  from  Federal 
Supply  Schedules 

608.402    Applicability. 
608.402-70    Overseas  posts. 

Authority:  22  U.S.C.  2658;  40  U.S.C.  486(c): 
48  CKR  Subpart  1.3. 

Subpart  608.4— Ordering  from  Federal 
Supply  Sdiedules 

608.402  Applicability. 
608.402-70    Overseas  posts. 

Use  of  the  Federal  Supply  Schedules 
is  not  mandatory  for  overseas  posts  nor 
is  it  required  for  any  acquisitions  inside 
the  United  States  for  use  outside  the 
United  States. 

PART  609-CONTRACTOR 
QUALIFICATIONS 

Subpart  609.2— Qualifications 
Requirements 

609.202    Policy. 

Subpart  609.4— Debarment  Suspension, 
snd  IneligibiHty 

609.403  Definitions. 
609.403-70    DOSAR  definitions. 

609.404  Consolidated  List  of  Debarred. 
Suspended,  and  Ineligible  Contractors. 

609.405  Effect  of  listing. 

609.405-1    Continuation  of  current  contracts. 
609.405-2    Restrictions  on  subcontracting. 
609.405-70    Termination  action  decision. 

609.406  Debarment. 
609.406-1    General. 
609.406-3    Procedures. 

609.407  Suspension. 
609.407-1    General. 
609.407-3    I'rocedures. 

Subpart  609.5— Organizational  Conflicts  of 
Interest 

609.503    Waiver. 

Authority:  22  U.S.C.  2658;  40  U.S.C.  4861c); 
48  CFR  Subpart  1.3. 

Sut>part  609.2— Qtiallfications 
Requirements 

609.202    Policy. 

The  authority  prescribed  in  FAR 
9.202(a)(1)  is  delegated,  without  power 
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of  redelegation,  to  the  head  of  the 
contracting  activity  (see  601.603-70). 

Sut>part  609.4— DelMrment, 
Suspension,  and  IneiigibiNty 

609.403    Definition*. 

"Debarring  official"  means  the 
Procurement  Executive. 

"Suspending  official"  means  the 
Procurement  Executive. 

609.403-70    DOSAR  definitions. 

"Fact-finding  official"  means  the 
chairperson  of  a  three  member  fact- 
finding panel.  The  panel  comprises  one 
representative  each  from  the  Office  of 
the  Legal  Adviser,  the  contracting 
activity,  and  the  requirements  office. 
The  representative  from  the  Office  of 
the  Legal  Adviser  is  the  panel 
chairperson. 

"Notice"  means  a  written 
communication  sent  by  certified  mail 
(return  receipt  requested)  to  the  last 
known  address  of  the  party,  its 
identified  counsel,  or  its  agent.  In  the 
case  of  a  business,  such  notice  may  be 
sent  to  any  partner,  principal  officer, 
director,  owner  or  co-owner,  or  joint 
venturer.  If  no  return  receipt  is  received 
within  10  calendar  days  of  mailing, 
receipt  shall  then  be  presumed.  This 
definition  applies  to  the  notice 
requirements  in  FAR  9.406-3  and  FAR 
9.407-3. 

609.40    Consolidated  List  of  Debarred, 
Suspended,  and  InsligibI*  Contractors. 

The  Office  of  the  Procurement 
Executive  shall  accomplish  the  agency 
responsibilities  prescribed  in  FAR 
9.404(c)(1)  through  (c)(3).  The  authority 
to  establish  procedures  prescribed  in 
FAR  9.404(c)(5)  is  delegated,  without 
power  of  redelegation,  to  the  head  of  the 
contracting  activity. 

609.405    Effect  of  listing. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  9.405(a). 

609.405-1    Continuation  of  current  ° 
contract*. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  9.405-1.  The  decision  whether  to 
terminate  a  current  contract  shall  be 
made  in  consideration  of  the 
circumstances  listed  in  609.405-70. 

609.405-2    Restrictions  on  subcootractlno. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  9.405-2. 

609.405-70    Termination  action  decision. 

Prior  to  making  a  decision  to 
terminate,  based  on  the  considerations 


listed  below,  the  contracting  officer 
shall  have  the  proposed  action  reviewed 
by  agency  contracting  and  technical 
personnel  and  by  the  Office  of  the  Legal 
Adviser. 

(a)  Termination  for  default 
Termination  for  default  under  a 
contract's  default  clause  is  appropriate 
when  the  circumstances  giving  rise  to 
the  debarment  or  suspension  also 
constitute  a  default  in  the  contractor's 
performance  of  that  contract. 
Debarment  or  suspension  of  the 
contractor  for  reasons  unrelated  to  the 
performance  of  that  contract  may  not 
support  a  termination  for  default. 

(b)  Termination  for  convenience  or 
cancellation.  Termination  for 
convenience  or  cancellation  under 
appropriate  contract  clauses  should  be 
considered  when  the  contractor  presents 
a  significant  risk  to  the  Government  in 
completing  a  current  contract  and  when 
such  termination  for  convenience  or 
cancellation  is  determined  to  be  in  the 
Government's  best  interests.  In  making 
this  determination,  the  contracting 
officer  should  consider  such  factors  as 
the— 

(1)  Seriousness  of  the  cause  for 
debarment  or  suspension; 

(2)  Extent  of  contract  performance; 

(3)  Potential  costs  to  the  Government; 

(4)  Urgency  of  the  requirement  and  the 
impact  of  the  delay;  and/or 

(5)  Availability  of  other  safeguards  to 
protect  the  Government's  interests. 

(c)  Concurrence  and  approval.  The 
contracting  officer's  decision  to 
terminate  an  existing  contract  with  a 
debarred  or  suspended  contractor  must 
have — 

(1)  Written  concurrence  from  the 
Office  of  the  Legal  Advisor,  and 

(2)  Approval  one  level  above  the 
contracting  officer. 

609.406    DetMrmant 

609.406-1    GanaraL 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
ofFAR9.406-l(c). 

609.406-3    Procedures. 

(a)  Investigation  and  referral  (1)  DOS 
employees  aware  of  any  cause  that  may 
serve  as  the  basis  for  debarment  shall 
immediately  refer  those  cases  through 
the  contracting  officer  to  the  debarring 
official.  The  debarring  official  shall 
immediately  refer  to  the  Office  of  the 
Inspector  General  all  reported  cases  that 
involve  possible  criminal  or  fraudulent 
activities  for  investigation  by  that  office. 

(2)  Referrals  for  consideration  of 
debarment  shall  include — 

(i)  The  cause  for  debarment  (see  FAR 
9.406-2); 


(ii)  A  statement  of  facts: 

(iii)  Copies  of  supporting  documentary 
evidence  and  a  list  iif  all  necessary  or 
probable  witnesses,  including  addresses 
and  telephone  numbers,  together  with  a 
statement  concerning  their  availability 
to  appear  at  a  fact-finding  proceeding 
and  the  subject  matter  of  their 
testimony; 

(iv)  A  list  of  all  contractors  involved, 
either  as  principals  or  as  affiliates, 
including  current  or  last  known  home 
and  business  addresses  and  ZIP  codes; 

(v)  A  statement  of  the  acquisition 
history  with  such  contractors; 

(vi)  A  statement  concerning  any 
known  pertinent  active  or  potential 
criminal  investigation,  criminal  or  civil 
court  proceedings,  or  administrative 
claim  before  Boards  of  Contract 
Appeals;  and 

(vii)  A  statement  from  each  DOS 
organizational  element  affected  by  the 
debarment  action  as  to  the  impact  of  a 
debarment  on  DOS  programs. 

(b)  Decisionmaking  process.  (1)  If  the 
contractor  does  not  respond  to  a 
debarment  notice  within  30  calendar 
days  after  receipt  of  the  notice,  the 
debarring  official  may  put  the 
debarment  into  effect. 

(2)  In  response  to  the  debarment 
notice,  if  the  contractor  or  its 
representative  notifies  the  debarring 
official  within  30  days  after  receipt  of 
the  notice  that  it  wants  to  present 
information  and  arguments  in  person  to 
the  debarring  official,  that  official  shall 
chair  such  a  meeting  within  20  calendar 
days  of  receipt  of  the  request,  unless  the 
contractor  requests  a  longer  period  of 
time.  The  oral  presentation  shall  be 
conducted  informally  and  a  transcript 
need  not  be  made.  However,  the 
contractor  may  supplement  its  oral 
presentation  with  written  information 
and  arguments  for  inclusion  in  the 
administrative  record. 

(3)  Pursuant  to  FAR  g.406-3(b)(2),  the 
contractor  may  request  and  shall  be 
entiUed  to  a  hearing  before  the  fact- 
finding panel.  The  fact-finding  panel 
shall  conduct  the  hearing  within  20 
calendar  days  of  receipt  of  the  request, 
unless  the  contractor  requests  a  longer 
period  of  time. 

(4)  The  debarring  official  shall 
convene  the  fact-finding  panel  for  this 
purpose  and  shall  provide  the  panel 
with  a  copy  of  all  documentary  evidence 
on  the  matter.  Upon  receipt  of  such 
material,  the  fact-finding  official  shall 
notify  the  contractor  and  schedule  a 
hearing  date. 

(5)  In  addition  to  the  purposes 
provided  in  FAR  9.406-3(b)(2),  the 
hearing  is  intended  to  provide  the 
debarring  official  with  findings  of  fact 


Federal  Regteter  /  Vol.  53.  No.  132  /  Monday.  July  11.  1988  /  Rules  and  Regulations  26167 


based  on  a  preponderance  of  evidence 
submitted  to  the  fact-finding  panel  and 
to  provide  the  debarring  official  with  a 
determination  as  to  whether  a  cause  for 
debarment  exists,  based  on  the  facts  as 
found. 

(6)  The  fact-finding  panel  shall 
conduct  its  hearing  in  accordance  with 
rules  promulgated  by  the  fact-finding 
official.  The  rules  shall  be  as  informal  as 
is  practicable,  consistent  with  FAR 
g.406-3(b)  The  fact-finding  official  is 
responsible  for  making  the  transcribed 
record  of  the  hearing,  unless  the 
contractor  and  the  fact-finding  panel 
agree  to  waive  the  requirement  for  a 
transcript. 

(7)  The  fact-finding  official  shall 
deliver  written  findings  and  the 
transcribed  record,  if  made,  to  the 
debarring  official  within  10  calendar 
days  after  the  hearing.  The  findings 
shall  resolve  any  facts  in  dispute  based 
on  a  preponderance  of  the  evidence 
presented  and  recommend  whether  a 
cause  for  debarment  exists. 

(c)  Notice  of  proposal  to  debar.  (1) 
Upon  receipt  of  a  complete  referral  and 
after  consulting  with  the  Office  of  the 
Legal  Adviser,  the  debarring  official 
shall  decide  whether  to  initiate 
debarment  action. 

(2)  When  a  determination  is  made  to 
initiate  action,  the  debarring  official 
shall  provide  to  the  contractor  and  any 
specifically  named  affiliates  written 
notice  in  accordance  with  FAR  9.406- 
3(c).  A  copy  of  the  notice  shall  be 
provided  to  the  DOS  officer  who  made 
the  referral  and  to  each  DOS 
organizational  elements  affected  by  the 
determination. 

(3)  When  a  determination  is  made  not 
to  initiate  action,  the  debarring  official 
shall  so  advise  the  DOS  officer  who 
made  the  referral. 

(d)  Debarring  official's  decision.  In 
addition  to  complying  with  FAR  9.406- 
3(d)  and  FAR  9.406-3(e),  the  debarring 
official  shall  provide  single  copies  of  the 
decision  to  each  DOS  organizational 
element  affected  by  the  decision  and  to 
the  General  Services  Administration  in 
accordance  with  609.404. 

609.407    Suspansion. 

609.407-1    GanaraL 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
ofFAR9.407-l(d). 

609.407-3    Procedures. 

(a)  Investigation  and  referral. 
Investigation  and  referral  shall  be 
accomplished  as  provided  in  609.406- 
3(a),  except  that  referrals  made  to  the 
suspending  official  shall  cite  causes 


pertinent  to  a  suspension  action  (see 
FAR  9.407-2). 

(b)  Decisionmaking  process.  (1)  If  the 
contractor  does  not  respond  to  a  notice 
of  suspension  within  30  calendar  days 
after  receipt  of  the  notice,  the 
suspending  official  may  proceed  with 
completion  of  investigation. 

(2)  The  DOS  decisionmaking  process 
for  a  suspension  action  pursuant  to  FAR 
9.407-3(b)  follow  those  established  for  a 
debarment  action  (see  609.406(b]), 
except  that  the  contractor  may  request 
and  shall  be  entiUed  to  a  hearing  before 
the  fact-fiinding  panel  only  if  permitted 
under  FAR  g.407-3(b)(2). 

(c)  Notice  of  suspension.  Notice  of 
suspension  shall  be  accomplished  as 
provided  in  609.406-3(a),  except  that  the 
suspending  official  shaU  process  the 
notice  in  accordance  with  FAR  9.407- 
3(c). 

(d)  Suspending  official's  decision.  In 
addition  to  complying  with  FAR  9.407- 
3(d),  the  suspending  official  shall 
provide  single  copies  of  the  decision  to 
each  DOS  organizational  element 
affected  by  the  decision  and  to  the 
General  Services  Administration  in 
accordance  with  609.404. 

Sul>part  609.5— Organizational 
Conflicts  of  Interest 

609.503    Waiver. 

The  Prociu«ment  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  9.503. 

SUBCHAPTER  C-CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  613-SMALL  PURCHASE  AND 
OTHER  SIMPURED  PURCHASE 
PROCEDURES 

Subpart  613.1-<leneral 

Sec 

613.103    Policy. 

613.103-70    Acquisition  by  overseas  posts. 

Subpart  613.4— Imprest  Fund 

613.404    Conditions  for  use. 

Subpart  613.5— Purchase  Orders 

613.501    General. 

613.505    Purchase  order  and  related  forms. 

613.505-2    Agency  order  forms  in  lieu  of 

Optional  Forms  347  and  34& 
613.507    Clauses. 
613.507-70    DOSAR  clauses. 

Authority.  22  U.S.C.  2658: 40  U.S.C.  486(c): 
48  CFR  Subpart  1.3. 

Sul>part  613.1— General 
613.103    Policy. 

613.103-70    Acquisition  by  overseas  posts. 

(a)  Overseas  posts  are  authorized  to 
use  small  purchase  and  other  simplified 
purchase  procedures  to  make  purchases 


directiy  from  sources  within  or  outside 
the  United  States,  in  accordance  with 
FAR  Part  13,  tiiis  Part  613,  and  601.603- 
70(b)(1). 

(b)  Overseas  posts  shall  ensure  that 
the  terms  and  conditions  prescribed  in 
FAR  Part  13  are  added  or  incorporated 
by  reference  on  the  documents  used  for 
small  purchases  from  U.S.  vendors. 

Subpart  613.4— Imprest  Fund 
613.404    Conditions  for  use. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  13.404(a). 

Sut>part  613.5— PurctUMe  Orders 

613.501    General 

The  contracting  officer  shall  distribute 
copies  of  each  purchase  order  in 
conformance  with  Subpart  604.2. 

613.505    Purcliase  order  and  related 


613.505-2    Agency  order  forms  in  Neu  of 
Optional  Forms  347  and  34S. 

(a)  In  lieu  of  Optional  Forms  347  and 
348,  DOS  contracting  activities  may  use 
either — 

(1)  Optional  Form  (OF)  206,  Purchase 
Order,  Receiving  R^>ort  and  Voucher, 
and  Optional  Form  206A,  Continuation 
Sheet  (illustrated  at  653.302-206  and 
653.302-206A,  respectively);  or 

(2)  Department  of  State  Form  (DST) 
1089,  Order — Supplies  or  Services 
(illustrated  in  653.303-DST-1089). 

(b)  Both  OF  206  and  form  DST  1089 
provide  the  requisite  space  for  purchase 
data  and  budgetary,  accounting  and 
voucher  payment  data.  Either  form  may 
be  used  as — 

(1)  A  purchase  order  for  small 
purchases; 

(2)  A  delivery  order  under  an 
established  contract; 

(3)  Documentation  in  connection  with 
a  blanket  pim:hase  agreement;  and/or 

(4)  A  voucher. 

(c)  (1)  When  using  OF  206,  contracting 
activities  may  use  Optional  Form  (OF) 
127,  Receiving  and  Inspection  Report 
(illustrated  in  653.302-127),  for  that 
purpose. 

(2)  When  using  form  DST  1089  as  a 
purchase  order  and  until  such  time  as 
the  form  is  revised,  contracting  activities 
shall  replace  the  'Terms  and  Conditions 
Applicable  to  Purchase  Orders"  (located 
on  the  reverse  of  the  original  copy)  with 
the  appropriate  FAR  and  DOSAR 
clauses,  in  accordance  with  613.507-70. 
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613.507 


613.507-70    DOSAR( 

In  addition  to  the  clauses  listed  on  OP 
347  or  as  otherwise  prescribed  in  FAR 
13.507,  each  DOS  purchase  order  shall 
incorporate  all  DOSAR  clauses  required 
for  or  applicable  to  the  acquisition.  All 
such  clauses  may  be  listed  on  a  separate 
document  and  attached  to  each  copy  of 
the  purchase  order,  in  which  case  the 
document  shall  be  identified  by  the 
purchase  order  number  and  the  name 
and  address  of  the  contracting  activity. 

PART  614-6EALED  BIDDING 
Subpart  614.2— Solicitation  of  Bid* 

Sec 

614.201    Preparation  of  Invitation  for  Bids 

(IFB). 
614.201-7    Conb-aci  clauses. 
614.201-7-20    DOSAR  contract  clauses. 

Sutipart  614.4— OpwUng  of  Bids  and  Award 
of  Contract 

614.402    Opening  of  Bids. 

614.402-1     Unclassiried  bids. 

614.402-70    Waiver  of  public  opening  of  bids. 

614.404    Rejection  of  bids. 

614.404-1    Cancellation  of  invitations  after 

opening. 
614.406    Mistakes  of  bids. 
614.406-3    Other  mistakes  disclosed  before 

award. 
614.406-4    Mistakes  after  award. 

Authority:  22  U.S.C.  2658;  40  U.S.C.  486(0): 
48  CFR  Subpart  1.3. 

Subpart  614.2— Solicitation  of  Bids 

614.201    Preparation  of  Invitation  for  Bids 
(IFB). 

614.201-7    Contract  ciauaa*. 

614.201-7-70    DOSAR  contract  dausm. 

((a)  (1)  When  contracting  by  sealed 
bidding,  the  contracting  officer  shall 
insert  the  clause  at  652.214-70,  Language 
Version,  in  all  solicitations  and 
contracts  awarded  or  performed 
overseas. 

(2)  Use  of  English  language 
solicitations  and  contracts  is  mandatory 
unless  a  deviation  has  been  approved 
by  the  Procurement  Executive  in 
accordance  with  601.470.  If  any  part  of  a 
contract  is  not  written  in  the  &iglish 
language,  the  contracting  officer  shall 
attach  an  accurate  English  language 
translation  of  such  part  to  the  original 
and  each  copy  of  the  contract,  unless  the 
contracting  officer  determines  such 
action  is  infeasible. 

(b)  When  contracting  by  sealed 
bidding,  the  contracting  of^cer  shall 
insert  the  clause  at  652.214-71.  Notices, 
in  all  soUcitations  and  contracts 
awarded  or  performed  overseas. 

(c)  When  contracting  by  sealed 
bidding,  the  contracting  officer  shall 


insert  the  clause  at  652.21:4-72, 
Authorization  to  Perform,  in  all 
solicitations  and  contracts  awarded  or 
performed  overseas. 

(d)  See  615.106-70  regarding  use  of  the 
clauses  prescribed  in  this  subsection 
when  contracting  by  negotiation. 

Subpart  614.4— Opening  of  Bkte  and 
Award  of  Contract 

614.402    Opening  of  bid*. 

614^402-1    Unctaaaifi*d  bid*. 

After  the  unclassified  bids  have  been 
opened  pursuant  to  PAR  14.402-1,  the 
bid  opening  officer  shall  announce  that 
the  opening  of  bids  has  been  completed 
and  that  all  bidders  will  be  notified  as 
soon  as  possible  regarding  the  award. 

614.402-70   Walvar  of  public  opening  of 


Overseas  posts  may  request  waiver  of 
the  public  opening  of  bids  if  that  activity 
is  inconsistent  with  local  law  or  legal 
practice,  or  with  post  security.  Por  that 
purpose,  the  Procurement  Executive 
must  approve  a  deviation  in  accordance 
with  601.470. 

614.404    Rejection  of  bids. 

614.404-1    CaneoHatien  of  invitation*  after 
opening. 

The  authority  to  make  the 
determination  prescribed  in  FAR  14.404- 
1(c)  is  delegated,  without  power  of 
redelegation,  to  the  head  of  the 
contracting  activity  (see  601.603-70).  The 
head  of  the  contracting  activity  shall 
obtain  the  concurrence  of  the  Office  of 
the  Legal  Adviser  before  making  a 
determination  pursuant  to  this 
subsection. 

614.406    Mistak**  in  bid*. 

614.406-3    Oth*r  mi«tak**  di*cios«d 
iMf or*  award. 

The  authority  to  make  the 
determinations  prescribed  in  FAR  14.406 
is  delegated,  without  power  of 
redelegation,  to  the  head  of  the 
contracting  activity.  In  conformance 
with  FAR  14.406-3(f).  the  head  of  the 
contracting  activity  shall  obtain  the 
concurrence  of  the  Office  of  the  Legal 
Adviser  before  making  any 
determinations  piuvuant  to  this 
subsection. 

614.406-4    Mistak**  aft*r  award. 

The  authority  to  make  all 
determinations  prescribed  in  FAR 
14.406-4  is  delegated,  without  power  of 
redelegation,  to  the  head  of  the 
contracting  activity.  In  conformance 
with  FAR  14.406-4(d).  the  head  of  the 
contracting  activity  shall  consult  with 
the  Offlce  of  the  Legal  Adviser  before 


making  any  determinations  pursuant  to 
this  subsection. 

PAfrr  615-CONTRACTINQ  BY 
NEQOTIATION 

Sul>part  615.1— G«n*r*l  R*<|ulr*ni*nt*  for 
N*goti*tton* 

615.106    Contract  clauses. 

615.106-1    Examination  of  Records  clause. 

615.106-70    DOSAR  contract  clauses. 

Subpwt  61S.6-8oure*  Set*etlon 

615.607    Disclosure  of  mistakes  before 
award. 

615.606  IVoposal  evaluation. 
615.612    Formal  source  selection. 

Sulipart  61S.8— Pffc*  Negotiation 

615.804    Cost  or  pricing  data. 

615.804-3    Exemptions  from  or  waiver  of 

submission  of  certified  cost  or  pricing 

data. 
Authority:  22  U.S.C.  2858;  40  U.S.C.  486(c): 
48  CFR  Subpart  1.3. 

Subpart  615.1— General  Requirements 
for  Negotiation 

615.106    Contract  clauses. 

615.106-1    Examination  of  Records  clause. 

See  Subpart  625.9  for  conditions  for 
omission  of  the  Examination  of  Records 
clause. 

615.106-70    DOSAR  contract  ciau***. 

When  contracting  by  negotiation,  the 
contracting  officer  shall  insert  the 
clauses  at  652.214-70.  Language  Version. 
652.214-71.  Notices,  and  652.214-72. 
Authorization  to  Perform,  in  all 
solicitations  and  contracts,  under  the 
same  conditions  prescribed  in  614.201- 
7-70. 

Subpart  61 5.6— Source  Selection 

615.607  Di*clo*ur*  of  mistak**  b*for* 


The  authority  to  make  the 
determination  prescribed  in  PAR 
15.607(c)(3)  is  delegated,  without  power 
of  redelegation,  to  the  head  of  the 
contracting  activity  (see  601.603-70).  In 
conformance  with  FAR  15.607(c)(3)(ii), 
the  head  of  the  contracting  activity  shall 
obtain  a  legal  review  from  the  Office  of 
the  Legal  Adviser  before  making  a 
determination  pursuant  to  this 
subsection. 

615.606    Propoaal  •valuation. 

The  authority  to  make  the 
determination  prescribed  in  PAR 
15.608(b)  is  delegated,  without  power  of 
redelegation,  to  the  head  of  the 
conb*acting  activity  (see  601.603-70).  The 
head  of  the  contracting  activity  shall 
obtain  the  concurrence  of  the  Office  of 
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the  Legal  Adviser  before  making  a 
determination  pursuant  to  this  section. 

615.612    Formal  aeurc*  s*i*ctk>n. 

The  authority  prescribed  in  FAR 
15.612(b),  includhig  the  authority  to 
designate  a  source  selection  authority,  is 
delegated,  without  power  of 
redelegation,  to  the  head  of  the 
contracting  activity. 

Subpart  615.8— f>rice  Negotiation 

615.804    Cost  or  pricing  data. 

615.804-3    Exemption*  from  or  waiver  of 
wjbmission  of  certified  cost  or  pricing  data. 

The  waiver  authority  prescribed  in 
PAR  15.804-3(1)  is  delegated,  without 
power  of  redelegation.  to  the  head  of  the 
contracting  activity. 

PART  616— TYPES  OF  CONTRACTS 
Subpart  616.1— Satecting  Conbect  Types 

Sec. 

616.102    Policies. 

616.102-70    Overseas  posts. 

Subpart  616.2— Fixed-Pric*  Contracts 

616.203    Fixed-price  contracts  with  economic 

price  adjustment 
616.203-4    Contract  clauses. 
616.207    Firm-fixed-price,  level-of-effort  term 

contracts. 
616.207-3    Limitations. 

Sul>part  616.3— Cost-Reimbursement 
Contracts 

616.301-3    Limitations. 

616.306    Cost-plus-fixed-fee  contracts. 

Subpart  616.5— lnd*finit»0*liv*ry 
Contract* 

616.505    Contract  clauses. 
616.505-70    DOSAR  contract  clause. 

Subpart  616.6-Tlm*  and  Mfrtal*,  Ubor- 
Hour,  and  L*tt*r  Contract* 

616.603    Letter  contracts. 
616.603-2    Applicaticm. 

Authority:  22  U.S.C.  2858;  40  U.S.C.  486(c); 
48  CFR  Subpart  1.3 

Subpart  616.1— Selecting  Contract 
Types 

616.102    PoRcte*. 

616.102-70    Ov*r*ss*  posts. 

Pursuant  to  601.e03-70(bKl2)(ii).  no 
authority  is  delegated  to  overseas  posts 
to  enter  into  cost-reimbursement  or 
fixed-price  incentive  contracts.  When 
the  head  of  the  contracting  activity  (see 
601.603-70)  at  post  determines  that  no 
other  type  contract  will  suffice  to  obtain 
needed  supplies  or  services,  that  officer 
shall  request  the  Procurement  Executive 
to  delegate  authority  to  enter  into  a  cost- 
reimbursement  or  fixed-price  incentive 
contract,  as  appropriate.  Such  requests 
shall  be  submitted  on  a  case-by-case 
basis. 


Subpart  616.2— Fixed-Price  Contracts 

616.203    nxed-Price  contracto  witli 
economic  price  adjustment 

616.203-4    Contact  clauses. 

The  contracting  officer  may  use  an 
economic  price  adjustment  clause  based 
on  cost  indexes  of  labor  or  material  in 
accordance  with  the  circumstances 
listed  in  FAR  16.203-4(d)  and  after 
obtaining  the  approval  of  the  head  of  the 
contracting  activity. 

616.207    nrm-flxed-pricc,  level-of-cffort 
term  contracts. 

616.207-3    Umitations. 

The  head  of  the  contracting  activity  is 
the  chief  of  the  contracting  office  for  the 
purposes  of  FAR  16.207-3. 

Subpart  616.3— Cost-Reimbursement 
Contracts 

616.301-3    UmitatkMis. 

The  determination  and  findings 
prescribed  in  FAR  16.301-3(c)  shall  be 
executed  by  the  contracting  officer  and 
approved  at  a  level  above  the 
contracting  officer. 

616.306   Cost-plus-fixed-fee  contracts. 

The  authority  to  make  the 
determination  prescribed  in  FAR 
16.306(c)(2)  is  delegated,  without  power 
of  redelegation,  to  the  head  of  the 
contracting  activity. 

Subpart  616.5— Indefinite-DeNvery 
Contracts 

616.505    Contract  clauses. 

616.505-70    DOSAR  contract  daus*. 

The  contracting  officer  shall  insert  the 
clause  at  652.216-70,  Ordering — 
Indefinite^elivery  Contract  whenever 
the  clause  at  FAR  52.216-20,  Definite 
Quantity,  or  the  clause  at  FAR  52.216- 
21,  Requirements,  or  the  clause  at  FAR 
52.216-22,  Indefinite  Quantity,  is  used. 

Subpart  616.6— Time-and-liaterials, 
Liibor-Hour,  and  Letter  Contracto 

616.603    Letter  contracts. 

616.603-2    Application. 

The  contracting  officer,  after  obtaining 
approval  of  the  head  of  the  contracting 
activity,  is  authorized  to  extend  the 
period  for  definitization  of  a  letter 
contract  in  accordance  with  FAR  16.603- 
2(c]  and  when  such  action  is  in  the  best 
interest  of  the  Government.  For  this 
purpose,  the  contracting  officer  shall 
execute  a  written  determination  and 
findings,  and  submit  it  to  the  head  of  the 
contracting  activity  for  approval 


PART  617-SPECIAL  CONTRACTING 
METHODS 

Subpart  617.1— MuRiyear  Contracting 

Sec. 

617.102    Policy. 

617.102-2    General. 

Subpart  617.2— Option*. 

617.201    De^nitions. 
617.201-70    DOSAR  Dennitions. 
617.207    Exercise  of  options. 
617.207-70    Synopsis  and  competition 
requirements. 

Subpart  617.5— Interagency  Acquisitions 
Under  ttie  Economy  Act 

617.502    General. 

Sutipart  617.6— Management  and  Operating 
Contracts 

617.602    Policy. 

Authority:  22  U.S.C.  2858;  40  U.S.C.  486  (c); 
48  CFR  Subpart  1.3. 

Subpart  617.1— Multlyear  Contracting 
617.102    PoUcy. 

617.102-2    General. 

(a)  Pursuant  to  Section  14  of  the  State 
Department  Basic  Authorities  Act  of 
1956,  as  amended  (22  U.S.C  2679a).  any 
DOS  acquisition  for  property  or 
services,  or  both,  by  any  contract 
funded  on  the  basis  of  annual 
appropriations  may  nevertheless  be 
made  for  periods  not  in  excess  of  5 
years  when — 

(1)  Appropriations  are  available  and 
adequate  for  payment  for  the  first  fiscal 
year  and  for  all  potential  cancellation 
costs;  and 

(2)  The  Procurement  Executive 
determines  that — 

(i)  The  need  of  the  Government  for  the 
property  or  services  being  acquired  over 
the  period  of  the  contract  is  reasonably 
firm  and  continuing; 

(ii)  Such  a  contract  will  serve  the  best 
interests  of  the  Government  by 
encouraging  effective  competition  or 
promoting  economies  in  performance 
and  operation;  and 

(iii)  Such  a  method  of  contracting  will 
not  inhibit  small  business  particijMtion. 

(b)  For  overseas  posts,  the 
Procurement  Executive  may  delegate  to 
the  Principal  Officer,  on  an  individual 
contract  or  class  of  contracts  basis,  the 
authority  to  make  the  determination 
required  by  paragraph  (a)(2)  above.  The 
Principal  Officer  may  not  redelegate  this 
authority. 

(c)  In  the  event  that  funds  for  the 
continuation  of  such  a  contract  are  not 
made  available  into  a  subsequent  fiscal 
year,  the  contract  shall  be  canceled. 
Any  cancellation  costs  incurred  shall  be 
paid  &om  appropriations  originally 
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available  for  the  performance  of  the 
contract,  appropriations  currently 
available  for  the  acquisition  of  similar 
property  or  services  and  not  otherwise 
obligated,  or  appropriations  made  for 
such  cancellation  payments. 

(d)  Any  multiyear  contract  awarded 
pursuant  to  this  subsection  shall  not 
exceed  5  years,  including  options,  in 
accordance  with  FAR  Subpart  17.2 

Subpart  617.2— Options 
617.201    Definitions. 

617.201-70    DOSAR  Definitions. 

"Evaluated  option"  means  an  option 
that  is  evaluated  for  award  purposes  by 
adding  the  total  price  for  the  option(s)  to 
the  total  price  for  the  basic  requirement. 

"Priced  option"  means  an  option 
where  the  prices  for  the  option 
quantities  or  performance  periods  are 
specified  in  the  contract  at  the  time  of 
award  and  the  option  prices  are  not 
subject  to  renegotiation  or  adjustment  at 
the  time  the  option  is  exercised  unless 
an  economic  price  adjustment  clause  is 
included  in  the  contract. 

"Unevaluated  option"  means  an 
option  that  is  not  included  in  the 
evaluation  for  award  purposes. 

"Unpriced  option"  means  an  option 
where  the  prices  for  the  option 
quantities  or  performance  periods  are 
not  specified  in  the  contract  at  the  time 
of  award  and  the  option  prices  are 
negotiated  at  the  time  the  option  is 
exercised. 

617.207    Exercise  of  options. 

617.207-70    Synopsis  and  competition 
requirements. 

(a)  If  the  synopsis  for  the  original 
contract  action  described  the  option 
provisions  in  sufficient  detail  to  comply 
with  the  requirements  of  FAR  5.207  and 
the  option  was  evaluated,  a  synopsis  of 
the  option  before  it  is  exercised  is  not 
required.  An  evaluated  and  priced 
option  that  was  properly  synopsized  as 
provided  at  FAR  5.207  meets  the  full  and 
open  competition  requirements  of  FAR 
Subpart  6.1  or  the  requirements  of  FAR 
Subpart  6.2  for  full  and  open  competition 
after  exclusion  of  sources. 

(b)  If  the  synopsis  for  the  original 
contract  action  did  not  describe  the 
option  provisions,  or  the  original 
contract  action  was  synopsized  on  a 
sole  source  basis,  or  in  those  instances 
where  an  unevaluated  option  was 
included  in  the  contract,  the  option  must 
be  synopsized  in  accordance  with  FAR 
5.207  before  the  option  can  be  exercised. 
Any  such  unpriced  option,  option 
included  in  a  contract  awarded  on  a  sole 
source  basis,  or  unevaluated  option  is 
considered  a  new  acquisition  and  the 


justification  requirements  of  FAR 
Subpart  6.3  must  be  met  before  the 
option  is  exercised. 

Subpart  617.5 — Interagency 
Acquisitions  Under  ttw  Economy  Act 

617.502    General. 

The  authority  to  malce  the 
determination  prescribed  in  FAR  17.502 
is  delegated  to  the  head  of  the 
contracting  activity  (see  601.603-70). 

Subpart  617.6— Management  and 
Operating  Contracts 

617.602    Policy. 

The  Assistant  Secretary  for 
Administration  is  the  agency  head  for 
the  purposes  of  FAR  17.602. 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAMS 

PART  619— SMALL  BUSINESS  AND 
SMALL  DISAOVANTAGEO  BUSINESS 
CONCERNS 

Subpart  619.2— Policies 

Sec 

619.201    General  policy. 

Subpart  619.4— Cooperation  witti  the  Small 
Business  Administration 

619.402    Small  Business  Administration 
procurement  center  representatives. 
619.402-70    DOS  designee. 

Subpart  619.5— Set-Asides  for  Small 
Business 

619.505    Rejecting  set-aside 
recommendations. 

Sul>part  619.6 — Certificates  of  Competency 
and  Determinations  of  Eligibility 

619.602    Procedures. 
619.602-1    Referral. 

Sut>part  619.7— Subcontracting  witti  Small 
Business  snd  Small  Disadvantaged 
Business  Concerns 

619.705    Responsibilities  of  the  contracting 

officer  under  the  subcontracting 

assistance  program. 
619.705-3    Preparing  the  solicitation. 
619.705-4    Reviewing  the  subcontracting 

plan. 
619.705-6    Postaward  responsibilities  of  the 

contracting  officer. 
619.705-6-70    Reporting  responsibilities. 

Subpsrt  619.8— Contracting  witti  ttie  Small 
Business  Administration  (tlie  a(a)  Program) 

619.801    General. 

619.803    Selecting  acquisitions  for  the  8(a) 

program. 
619.803-70    Responsibilities  of  the  Office  of 

Small  and  Disadvantaged  Business 

Utilization  (OSDBU). 
619.870    Acquisition  of  technical 

requirements. 

Authority:  22  U.S.C.  2658;  40  U.S.C.  486(c); 
48  CFR  Subpart  1.3 


Subpart  619.2— Policies 

619.201    General  policy. 

(a)  The  Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
(OSDBU),  is  responsible  for  performing 
all  functions  and  duties  prescribed  in 
FAR  19.201  (c)  and  (d). 

(b)  In  addition  to  the  requirements  of 
FAR  ig.201(b),  each  head  of  the 
contracting  activity  (see  601.603-70),  or 
designee,  is  responsible  for  establishing 
in  coordination  with  the  OSDBU 
director  annual  goals  for  the  DOS  small 
and  disadvantaged  business  program. 

(c)  The  Under  Secretary  for 
Management  is  the  agency  head  for  the 
purposes  of  FAR  19.201(c). 

(d)  Pursuant  to  FAR  19.201(d),  each 
Small  and  Disadvantaged  Business 
Utilization  Specialist  (SDBUS)  is 
responsible  for — 

(1)  Maintaining  a  program  to  locate 
capable  small  business,  small 
disadvantaged  business,  and  women- 
owned  business  sources  to  fulfill  DOS 
acquisition  requirements; 

(2)  Coordinating  inquiries  and 
requests  for  advice  from  small  business, 
small  disadvantaged  business,  and 
women-owned  business  sources  on  DOS 
contracting  and  subcontracting 
opportunities  and  other  acquisition 
matters; 

(3)  Advising  contracting  activities  on 
new  or  revised  small  business,  small 
disadvantaged  business,  or  women- 
owned  business  policies,  regulations, 
procedures,  and  other  related 
information; 

(4)  Assuring  that  small  business,  sm<i!l 
disadvantaged  business  and  women- 
owned  business  concerns  are  provided 
adequate  specifications  or  drawings  by 
initiating  actions,  in  writing,  with 
appropriate  technical  and  contracting 
personnel  to  ensure  that  all  necessary 
specifications  or  drawings  for  current 
and  future  acquisitions,  as  appropriate, 
are  available; 

(5)  Reviewing  all  proposed 
acquisitions  in  excess  of  $25,000  to 
assure  that  small  business,  small 
disadvantaged  business,  and  women- 
owned  business  sources  will  be  afforded 
an  equitable  opportunity  to  compete 
and,  as  appropriate,  initiating 
recommendations  for  small  business  or 
small  disadvantaged  business  set- 
asides; 

(6)  Assuring  that  contract  financing 
available  under  existing  regulations  is 
offered  when  appropriate  and  that 
requests  by  small  business  concerns  for 
such  fmancing  are  not  treated  as  a 
handicap  in  the  award  of  contracts; 

(7)  Providing  assistance  to  the 
contracting  officer  in  making 


determinations  concerning 
responsibility  of  prospective  contractors 
whenever  small  business  concerns  are 
involved; 

(8)  Participating  in  the  evaluation  of  a 
prime  contractor's  small  business  and 
small  disadvantaged  business 
subcontracting  plans; 

(9)  Assuring  that  the  participation  of 
small  business,  small  disadvantaged 
business,  and  women-owned  business 
concerns  is  accurately  reported; 

(10)  Attending,  as  appropriate, 
debriefings  to  unsuccessful  small 
business  and  small  disadvantaged 
business  concerns  to  assist  those  firms 
in  understanding  requirements  for 
responsiveness  and  responsibility  so 
that  the  firm  may  be  able  to  qualify  for 
future  awards; 

(11)  Making  available  to  SBA  copies 
of  solicitations  when  so  requested; 

(12)  When  a  bid  or  offer  from  a  small 
business,  small  disadvantaged  business, 
or  women-owned  business  has  been 
rejected  for  nonresponsiveness  or 
nonresponsibility,  upon  request,  aid, 
counsel,  and  assist  that  firm  in 
understanding  requirements  for 
respxtnsiveness  and  responsibility  so 
that  the  fum  may  be  able  to  qualify  for 
future  awards; 

(13)  Participating  in  Government- 
industry  conferences  to  assist  small 
business,  small  disadvantaged  business 
and  women-owned  business  concerns, 
including  Business  Opportunity/Federal 
Acquisition  Conferences,  Minority 
Business  Enterprises  Acquisition 
Seminars  and  Business  Opportunity 
Committee  meetings; 

(14)  Maintaining  a  list  of  supplies  and 
services  that  have  been  placed  as 
repetitive  small  business  set-asides; 

(15)  Participating  in  the  development, 
implementation,  and  review  of 
automated  source  systems  to  assure  that 
the  interests  of  small  business,  small 
disadvantaged  business,  and  women- 
owned  business  concerns  are  fiilly 
considered; 

(16)  Advising  potential  sources  how 
they  can  obtain  information  about 
competitive  acquisitions; 

(17)  Providing  small  business,  small 
disadvantaged  business,  and  women- 
owned  business  sources  information 
regarding  assistance  available  from 
Federal  agencies  such  as  the  Small 
Business  Administration,  Minority 
Business  Development  Agency,  Bureau 
of  Indian  Affairs,  Econmnic 
Development  Administration.  National 
Science  Foundation,  Department  of 
I^abor  and  others,  including  State 
agencies  and  trade  associations;  and 

(16)  Participating  in  interagency 
programs  relating  to  small  business, 
small  disadvantaged  business,  and  labor 


surplus  area  matters  as  authorized  by 
the  OSDBU  director. 

Subpart  619.4 — Cooperation  with  the 
Small  Business  Administration 

619.402    Small  Business  Admlnlstrstion 
procurement  center  representatives. 

619.402-70    DOS  designee. 

Where  the  FAR  requires  action  by  a 
Small  Business  Administration 
procurement  center  representative,  but 
one  has  not  been  assigned  to  the  DOS 
contracting  activity,  the  OSDBU  director 
shall  perform  the  action  so  required. 

Subpart  6193— Set-Asides  for  SmaN 
Busifiess 

619.505    Rejecting  set-aside 
recommendations. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
19.505. 

Subpart  619.6 — Certificates  of 
Competency  and  Determinations  of 
EligibHity 

619.602    Procedures. 

619.602-1    RefenaL 

The  contracting  officer  shall  transmit 
to  the  OSDBU  director  concurrently  with 
the  submission  to  the  appropriate  SBA 
Regional  Office,  a  copy  of  the 
documentation  supporting  the 
determination  that  a  small  business 
concern  is  not  responsible,  as  required 
by  FAR  19.e02-l(a). 

Subpart  619.7— Subcontracting  witti 
Small  Business  and  SmaN 
Disadvantaged  Business  Concerns 

619.705    Responsibilities  of  the 
contracting  officer  under  the 
sut>contracting  assistance  program. 

619.705-3    Preparing  the  soHcitation. 

Whenever  the  clause  at  FAR  52.219-4, 
Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Program,  is  used  in  a  solicitation  for  a 
negotiated  acquisition,  a  notification 
also  must  be  included  in  the  solicitation. 
This  notification  shall  advise 
prospective  offerors  that  subcontracting 
plans  may  be  requested  from  all 
concerns  determined  to  l>e  in  the 
competitive  range. 

619.705-4    Reviewing  the  subcontracting 
plan. 

OSDBU  shall  review  subcontracting 
plans  to  determine  if  small  and  small 
disadvantaged  businesses  are  afforded 
the  maximum  practicable  opportunity  to 
participate  as  subcontractors.  OWBU 
shall  recommend  to  the  contracting 
officer  changes  needed  to 


subcontracting  plans  found  to  be 
deficient. 

619.705-6    Postaward  re  iponsMMies  of 
contracting  officer. 

619.705-6-70    Reporting  responsfiiiitties. 

(a)  The  contracting  officer  shall 
forward  to  the  OSDBU  director  a  copy 
of  each  subcontracting  plan  that  was 
incorporated  into  a  contract  or  contract 
modification.  Each  contracting  activity 
shall  maintain  a  list  of  its  active  prime 
contracts  that  contain  sut>contracting 
plans. 

(b)  Contracting  officers  shall  collect 
subcontracting  data  from  contractors 
required  to  estabUsh  subcontracting 
plans  in  support  of  small  and  small 
disadvantaged  business  concerns.  This 
data  shall  be  collected  quarteriy  and 
semiannually,  using  Standard  Form  295, 
Summary  Subcontracting  Report,  for  the 
quarterly  submissions,  and  Standard 
Form  294,  Subcontracting  Report  for 
Individual  Contracts,  for  the  semiannual 
submissions.  The  head  of  the 
contracting  activity  shall  forward  these 
reports  to  the  OSDBU  director,  not  later 
than  the  30th  day  of  the  month  foIlo%ving 
the  close  of  the  reporting  period. 

Subpart  619.8— Contracting  Witli  ttte 
Small  Business  Administration  (the 
8(a)  Program) 

619J01    GeneraL 

The  Procurement  Executive  is  the 
agency  head  for  the  purpose  of  FAR 
19.801(b)(2). 

619J03    Selecting  acquisitions  for  the  8(a) 
program. 

619J03-70    Responsibliities  of  the  Office 
of  Small  and  Disadvantaged  Business 
Utilization  (OSDBU). 

OSDBU  shall  review  the  capabilities 
of  8(a)  concerns  and  disseminate  that 
information  to  DOS  program  and 
contracting  personnel.  As  necessary, 
OSDBU  shall  obtain  from  the  SBA  or 
8(a)  concerns  supplemental  information 
for  DOS  program  and  contractii^ 
personnel. 

619.870    Acquisitton  Of  technical 
requirements. 

(a)  Offering  Letter.  When  a  decision 
•  has  been  made  by  the  OSDBU  and 
contracting  officer  to  process  an 
acquisition  through  the  SBA  imder  the 
8(a)  program,  the  contracting  activity 
shall  promptly  send  to  the  applicable 
SBA  office  a  letter  offering  the 
acquisition  to  the  SBA.  with  an 
information  copy  to  the  SDBUS.  The 
offering  letter  should  transmit  the 
statement  of  work,  purchase  description, 
technical  data  package,  or  specifications 
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and  such  other  information  deemed 
necessary  by  the  contracting  ofHcer. 

(b)  The  contracting  officer  has  greater 
latitude  in  holding  discussions  with  the 
concerns  solicited  under  an  8(a) 
program  acquisition  than  under  a  non- 
8(a)  program  acquisition.  The  technical 
evaluation  must  be  carefully  reviewed 
to  determine  if  any  source  declared  to 
be  unacceptable  is  capable  of  being 
made  acceptable. 

PART  622— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Sut>p«rt  622.6— Walsh-Healey  Public 
Contracts  Act 

Sec. 

622.604    Exemptions. 

622.604-2    Regulatory  exemptions. 

Subpart  622.S— Equal  Employment 
Opportunity 

622.807    Exemptions. 

Subpart  622.13— Special  Disabled  and 
Vietnam  Era  Veterans 

622.1303    Waivers. 

Subpart  622.14— Employment  of  the 
Handicapped 

622.1403    Waivers. 

AuUiority:  22  U.S.C.  2656:  40  U.S.C.  486(c): 
46  CFR  Subpart  1.3. 

Subpart  622.6— Walsh-Healey  Public 
Contracts  Act 

622.604    Exemptions 

622.604-2    Regulatory  exemptions. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
22.604-2(c)(l). 

Subpart  622.8— Equal  Employment 
Opportunity 

622.807    Exemptions. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
22.807(a)(1). 

Subpart  622.13— Special  Disabled  and 
Vietnam  Era  Veterans 

622.1303    Waivers. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
22.1303. 

Subpart  622.14— Employment  of  ttie 
Handicapped 

622.1403    Waivers. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  F.\R 
22.1403. 


PART  623— ENVIRONMENT, 
CONSERVATION,  AND 
OCCUPATIONAL  SAFETY 

Subpart  623.1— PoHuUon  Control  and  Clean 
Air  and  Water 

Sec. 

623.104    Exemptions. 

623.107    Compliance  responsibilities. 

Authority:  22  U.S.C.  2658: 40  U.S.C.  466(c): 
48  CFR  Subpart  1.3. 

Subpart  623.1— Pollution  Control  and 
Clean  Air  and  Water 

623.104  Exemptions. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
23.104(c). 

623.107  Compliance  responsllilllties 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  23.107. 

PART  624— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

Authority:  22  U.S.C.  2658:  40  U.S.C.  486(c): 
48  CFR  Subpart  1.3. 

Subpart  624.2— Freedom  of 
Information  Act 

624.202    Policy. 

DCS  regulations  implementing  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  as  amended,  are  codified  in 
Chapter  1,  Department  of  State. 
Subchapter  R.  Access  to  Information. 
Part  171,  Availability  of  information  and 
records  to  the  public,  of  Title  22  of  the 
Code  of  Federal  Regulations  (22  CFR 
Part  171). 

PART  625— FOREIGN  ACQUISITION 

Subpart  625.1— Buy  American  Act- 
Supplies 

625.102    Policy. 

625.105  Evaluating  offers. 

625.108  Excepted  articles,  mnterials,  and 
supplies. 

Subpart  625.2— Buy  American  Act- 
Construction  Materials 

625.202    Policy. 
625.204    Violations. 

Subpart  625.3— Balance  of  Payments 


625.300    Scope  of  subpart. 
625.300-70    Overseas  acquisitions. 
625.302    Policy. 

625.304    Excess  and  near-excess  foreign 
currencies. 

Sut>part  625.7— Restrictions  on  Certain 
Foreign  Purclwses 

625.703    Exceptions. 


Subpart  625.»-Omissk>n  of  ttte 
Examination  of  Records  Clause 

625.903    Conditions  for  omissions. 

Authority:  22  U.S.C.  2858: 40  U.S.C.  486(c): 
48  CFR  Subpart  1.3. 

Subpart  625.1— Buy  Amarican  Act- 
Supplies 

625.102    Policy. 

The  authority  to  make  the 
determination  prescribed  in  FAR 
25.102(a)(3)  is  delegated,  without  power 
of  redelegation.  to  the  head  of  the 
contracting  activity  (see  601.603-70).  The 
authority  to  make  the  determination 
prescribed  in  FAR  25.102(b)  is  reserved 
to  the  Procurement  Executive. 

625.105    Evaluating  off  era. 

The  authority  to  make  the 
determinations  prescribed  in  FAR  25.105 
is  delegated,  without  power  of 
redelegation,  to  the  head  of  the 
contracting  activity. 

625.108    Excepted  articles,  materials,  and 
supplies. 

The  Office  of  the  Procurement 
Executive  is  the  DOS  central  agency 
control  point  for  furnishing  to  the 
appropriate  FAR  Council  the 
documentation  prescribed  in  FAR 
15.108(b)  and  (c). 

Subpart  625.2— Buy  American  Act— 
Construction  Materials 

625.202    Policy. 

The  authority  to  make  the 
determination  prescribed  in  FAR 
25.202(a)(2)  is  delegated,  without  power 
of  redelegation,  to  the  head  of  the 
contracting  activity.  The  authority  to 
make  the  determination  prescribed  in 
FAR  25.202(b)  is  reserved  to  the 
Procurement  Executive. 

625.204    Violations. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
25.204. 

Subpart  625.3— Balance  of  Payments 
Program 

625.300    Scope  of  subpart 

625.300-70    Overseas  acquisitions. 

This  program  applies  to  acquisitions 
of  supplies  and  services  for  use  outside 
the  United  States  regardless  of  the 
contractor's  location. 

625.302    Policy. 

The  authority  to  make  the 
determination  prescribed  in  FAR 
25.302(b)(3)  is  delegated,  without  power 
of  redelegation,  to  the  head  of  the 
contracting  activity.  The  authority 


prescribed  in  FAR  25.302(c)  is  delegated, 
without  power  of  redelegation,  to  the 
head  of  the  contracting  activity. 

625.304    Excess  and  near-excess  foreign 
currencies. 

The  authority  to  make  the 
determination  prescribed  in  FAR 
25.304(c)  is  delegated  to  the  head  of  the 
contracting  activity. 

Subpart  625.7 — Restrictions  on  Certain 
Foreign  Purctiases 

625.703    Exceptions. 

The  authority  to  approve  exceptions 
for  other  contracts,  as  prescribed  in  FAR 
25.703(b).  is  delegated,  without  power  of 
redelegation,  to  the  head  of  the 
contracting  activity. 

Subpart  625.9— Omission  of  the 
Examination  of  Records  Clause 

625.903    Conditions  for  omission. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
25.903. 

SUBCHAPTER  E-GENERAL 
CONTRACTING  REQUIREMENTS 

PART  628— BONDS  AND  INSURANCE 

Authority:  22  U.S.C.  2658:  40  U.S.C.  486(c]: 
48  CFR  Subpart  1.3. 

Subpart  628-70— Indemnification 

628.7001    DOSAR  contract  clause. 

(a)  Contractors  should  not  ordinarily 
be  required  to  assume  risks  which  a 
private  buyer  would  guard  against 
through  insurance.  There  may  be 
occasions,  however,  when  a  contractor's 
assumption  of  such  risks  is  in  the  best 
interest  of  the  Government.  The  clause 
in  paragraph  (b)  below  is  authorized  for 
use  on  those  occasions.  In  the 
determination  of  its  use,  the  contracting 
officer  should  weigh  the  advantages  it 
provides  against  the  likelihood  of  a 
resultant  increase  in  the  contract  price. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  652.228-70. 
Indemnification,  in  solicitations  and 
contracts  when  it  is  determined  that  the 
contractor's  assumption  of  risk  is  in  the 
best  interest  of  the  Government. 

PART629-TAXES 
Subpart  629.1— General 

Sec 

629.101    Resolving  tax  problems. 
Subpart  629.2— Federal  Excise  Taxes 

629.202    General  exemptions. 
629.202-70    Exemption  from  other  Federal 
taxes. 


Subpart  629.3— State  and  Local  Taxes 

629.302  Application  of  State  and  local  taxes 
to  the  Government. 

629.303  Application  of  State  and  local  taxes 
to  Government  contractors  and 
subcontractors. 

Subpart  629.4— Contract  Clauses 

629.401     Domestic  contracts. 
629.401-70    DOSAR  contract  clause. 

Authority:  22  U.S.C.  2658;  40  U.S.C.  486(c); 
48  CFR  Subpart  1.3. 

Sut>part  629.1— General 
629.101    Resolving  tax  problems. 

In  certain  instances,  acquisitions  by 
posts  are  exempt  from  various  taxes  in 
foreign  countries.  Contracting  officers 
shall  ascertain  such  exemptions  and 
take  maximum  advantage  of  them. 

Subpart  629.2— Federal  Excise  Taxes 

629.202    General  exemptions. 

629.202-70    Exemptions  from  ottier 
Federal  taxes. 

Taxable  articles  purchased  for 
presentation  abroad  as  gifts  to  foreign 
dignitaries  and  taxable  articles 
purchased  for  presentation  as  gifts  to 
foreign  dignitaries  visiting  in  the  United 
States  but  which  are  to  be  taken  out  of 
the  United  States  may  be  exempt  from 
retail  taxes  or  manufacturers  excise 
taxes,  in  accordance  with  the  letter  of 
October  18. 1963.  from  the  Chief,  Excise 
Tax  Branch,  Internal  Revenue  Service. 

Subpart  629.3— State  and  Local  Taxes 

629.302  Application  of  State  and  local 
taxes  to  the  Government 

The  Office  of  the  Legal  Adviser  is  the 
agency-designated  counsel  for  the 
purposes  of  FAR  29.302(a). 

629.303  Application  of  State  and  local 
taxes  to  Government  contractore  and 
sulicontractors. 

The  authority  to  make  the 
determination  prescribed  in  FAR 
29.303(a)  is  delegated,  v^thout  power  of 
redelegation,  to  the  head  of  the 
contracting  activity  (see  601.603-70).  The 
Office  of  the  Legal  Adviser  is  the 
agency-designated  counsel  for  the 
purposes  of  FAR  29.303(c). 

Subpart  629.4 — Contract  Clauses 
629.401    Domestic  contracts. 
629.401-70    DOSAR  contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  652.229-71.  Excise  Tax 
Exemption  Statement  for  Contractors 
Within  the  United  States,  in  solicitations 
and  contracts  if  the  prospective 
contractor  is  located  inside  the  United 


States  and  the  acquisition  involves 
export  of  suppUes  to  an  overseas  post. 

PART  630-COST  ACCOUNTING 
STANDARDS 

Authority:  22  U.S.C.  2658: 40  U.S.C.  486(c): 
48  CFR  Subpart  1.3. 

Subpart  630.3— CAS  Program 
Requirements 

630.201-5    WaWer. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  30.201-5(c). 

PART  632— CONTRACT  FINANCING 

Subpart  632.1— General 

Sec. 

632.111     Contract  clauses. 

632.111-70    DOSAR  contract  clauses 

Sulipart  632.4— Advance  Payments 

632.402    General. 

Authority:  22  U.S.C.  2658;  40  U.S.C.  43a(c): 
48  CFR  Subpart  1.3. 

Sut>part  632.1— General 
632.111    Contract  clauses. 

632.111-70    DOSAR  contract  clauses. 

As  prescribed  in  FAR  32.901,  the 
policies,  procedures,  and  contract  clause 
implementing  Office  of  Management  and 
Budget  Circular  A-125,  Prompt  Payment, 
do  not  apply  to  purchases  made  outside 
the  United  States  from  foreign  vendors. 
In  those  instances,  the  contracting 
officer  at  the  overseas  post  shall  insert 
the  clauses  at  652.232-70,  Invoice 
Requirements,  in  solicitations  and 
contracts.  If  payments  are  to  he  made  by 
electronic  funds  transfer,  the  contracting 
officer  also  shall  insert  the  clause  at 
652.232-71.  Method  of  Payment 
(Electronic  Funds  Transfer). 

Subpart  632.4 — Advance  Payments 

632.402    General 

The  authority  to  make  the 
determination  prescribed  in  FAR 
32.402(c)(l)(iii]  is  delegated,  without 
power  of  redelegation,  to  the  head  of  the 
contracting  activity  (see  601.603-70).  For 
acquisitions  by  overseas  posts,  the  head 
of  the  contracting  activity  shall  obtain 
the  concurrence  of  the  Procurement 
Executive  before  making  a 
determination  pursuant  to  this  section. 

PART  633— PROTESTS,  DISPUTES, 
AND  APPEALS 


Subpart  633.1— Protests 

Sec. 

633.102  General. 

633.103  Protests  to  the  agency. 
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Subpart  633.1— Pret—ts 

Sec 

633.104  Protests  to  GAO. 

633.105  Protests  to  GSBCA. 

Subpart  633.2— Otoputes  and  Appeals 

633.203     Applicability. 

633.211     Contracting  ofTicer's  decision. 

633.270    Disputes  and  appeals  under  DOS 

contracts  subject  to  the  Contract 

Disputes  Act  of  1978. 
633.270-1    Scope  of  section. 
633.270-2    Designation. 
633.270-3    DOS  support. 

Authority:  22  U.S.C.  2658: 40  U.S.C.  486(c): 
48  CFR  Subpart  1.3. 

Subpart  633.1— Protests 

633.102  Ganaral. 

All  communications  relative  to 
protests  filed  with  the  General 
Accounting  Office  (GAO)  or  the  General 
Services  Administration  Board  of 
Contract  Appeals  (GSBCA)  shall  be 
coordinated  with  the  Office  of  the  Legal 
Adviser. 

633.103  Protests  to  ttw  agsncy. 

For  protests  filed  with  the  Department 
and  received  before  award,  the 
contracting  office  shall  obtain  the  advice 
of  the  Office  of  the  Legal  Adviser  before 
making  the  determination  prescribed  in 
FAR  33.103(a). 

633.104  Protssts  to  GAO. 

The  following  procedures  implement 
the  corresponding  paragraphs  of  FAR 
33.104. 

(a)  General.  (1)  Upon  being 
telephonically  advised  by  the  GAO  of 
the  receipt  of  a  protest,  before  or  after 
award,  the  Office  of  the  Legal  Adviser 
shall  inform  the  appropriate  head  of  the 
contracting  activity  (see  601.603-70), 
who  shall  immediately  notify  the 
contracting  officer.  For  protests 
concerning  ADP  acquisitions,  the  Office 
of  the  Legal  Adviser  shall  also  inform 
the  Deputy  Assistant  Secretary  for 
Information  Systems.  After  receiving  a 
copy  of  the  protest  from  GAO  and  its 
request  for  an  administrative  report,  the 
Office  of  the  Legal  Adviser  shall 
promptly  provide  the  same  to  the  head 
of  the  contracting  activity  involved,  who 
shall  promptly  provide  a  copy  to  the 
contracting  officer  and  request  a  written 
report  in  conformance  with  FAR 
33.104(a)(2). 

(2)  In  addition  to  the  requirements  in 
FAR  33.104(a)(2).  the  report  responsive 
to  the  protest  shall  be  appropriately 
titled  and  dated,  shall  cite  the  GAO  file 
number,  and  shall  be  prepared  and 
signed  by  the  contracting  officer.  The 
contracting  officer  shall  prepare  the 
report  with  the  assistance  of  the  Office 
of  the  Legal  Adviser.  If  appropriate,  the 


report  shall  contain  a  statement 
regarding  any  urgency  for  the 
acquisition  and  the  extent  to  which  a 
delay  in  award  may  result  in  significant 
performance  difficulties  or  additional 
expense  to  the  Government.  If  award  is 
not  urgent,  the  report  shall  include  an 
estimate  of  the  length  of  time  an  award 
may  be  delayed  without  significant 
expense  or  difficulty  in  performance. 
The  head  of  the  contracting  activity 
shall  submit  to  the  Office  of  the  Legal 
Adviser  an  original  and  two  complete 
copies  of  the  contracting  officer's  report. 
The  contracting  officer  shall  provide  one 
complete  copy  to  each  interested  party 
who  responded  to  GAO,  to  the 
contracting  officer,  or  to  the  Office  of 
the  Legal  Adviser  pursuant  to  the 
notification  prescribed  in  paragraph 
(a)(3)  below.  In  submitting  the  report  to 
GAO,  the  Office  of  the  Legal  Adviser 
shall  identify  all  parties  to  whom  the 
report  has  been  furnished. 

(3)  As  prescribed  in  FAR  33.104(a)(3) 
and  4  CFR  21.3,  the  contracting  officer 
shall  promptly  notify  all  interested 
parties,  including  offerors  (or  the 
contractor  if  the  protest  is  after  award) 
involved  in  or  affected  by  the  protest, 
that  a  protest  has  been  filed  with  the 
GAO  and  the  basis  for  the  protest  The 
contracting  officer  shall  place  a  written 
record  of  such  notifications  in  the 
contract  file.  The  contracting  officer 
shall  promptly  transmit  by  letter  a  copy 
of  the  protest  to  all  interested  parties 
previously  notified  and  include  a 
statement  requiring  furnishing  of  views 
and  information  directly  to  the  GAO. 
The  contracting  officer  shall  send  copies 
of  such  cover  letters  concurrently  to  the 
Office  of  the  Legal  Adviser.  Cover 
letters  shall  contain  a  specified  period  of 
time  for  submission  of  comments,  in 
accordance  with  FAR  33.104(a}(3],  and 
include  instructions  that  any  comments 
submitted  to  the  GAO  should  also  be 
submitted  simultaneously  to  the 
contracting  officer  and  the  Office  of  the 
Legal  Adviser.  Materials  submitted  by 
the  protester  may  be  withheld  from 
interested  parties  in  accordance  with  4 
CFR  21.3(b). 

(4)  All  DOS  personnel  shall  handle 
protests  on  a  priority  basis.  If  the 
specific  circumstances  of  the  protest 
require  a  longer  period  than  allowed 
under  FAR  33.104(a)(3).  the  head  of  the 
contracting  activity  shall  immediately 
notify  the  Office  of  the  Legal  Adviser, 
which  shall  prepare  a  written  request 
for  extension  of  the  period  in 
accordance  with  4  CFR  21.3(d).  The 
head  of  the  contracting  activi^  shall 
deliver  the  protest  report  to  the  Office  of 
the  Legal  Adviser  within  15  work  days 
from  the  date  of  telephonic  notification 
by  the  Office  of  the  Legal  Adviser.  For 


reports  involving  use  of  the  10  work  day 
express  option  provided  at  FAR 
33.104(a)(4),  the  Office  c^  the  Legal 
Adviser  shall  establish  the  report 
delivery  date  after  consultation  with  the 
head  of  the  contracting  activity. 

(b)  Protests  before  award.  If  a  protest 
before  award  has  been  filed  with  GAO 
and  the  contracting  officer  determines  in 
writing  that  it  is  necessary  to  make 
award  under  the  circimistances 
prescribed  in  FAR  33.104(b)(1). -the 
contracting  officer  shall  first  obtain 
advice  from  the  Office  of  the  legal 
Adviser.  The  contracting  officer  shall 
submit  the  written  determination  to  the 
head  of  the  contracting  activity  for 
approval. 

(f)  Notice  to  CAO.  The  authority  to 
submit  the  report  prescribed  in  FAR 
33.104-(f)  is  delegated,  without  power  of 
redelegation,  to  the  head  of  the 
contracting  activity.  The  report  shall  be 
submitted  to  the  Comptroller  General 
through  the  Office  of  the  Legal  Adviser. 

633.10S    Protests  to  GSBCA. 

The  following  procedures  implement 
FAR  33.105. 

(a)  Upon  receipt  of  a  copy  of  a  protest 
to  GSBCA,  the  contracting  officer  or  the 
official  designated  in  the  solicitation 
shall  immediately  notify  the  Office  of 
the  Legal  Adviser  and  the  Deputy 
Assistant  Secretary  for  Information 
Systems.  The  contracting  officer  is 
responsible  for  compliance  with  the 
requirements  in  FAR  33.105(a)(2).  The 
contracting  officer  shall  include  in  the 
contract  file  a  record  of  such 
notifications  to  all  parties  and  related 
correspondence  with  GSBCA.  The 
contracting  officer  shall  provide  to  the 
Office  of  the  Legal  Adviser  a  copy  of  the 
list  of  interested  parties  notified, 
simultaneously  with  submission  of  the 
list  to  the  GSBCA. 

(b)  The  contracting  officer  shall 
submit  to  the  Office  of  the  Legal  Adviser 
an  original  and  two  copies  of  the  protest 
file,  documented  in  conformance  with 
FAR  33.105(b).  within  8  work  days  after 
the  filing  of  a  protest  The  contracting 
officer  also  shall  provide  a  complete 
copy  of  the  file  to  the  protester  and  all 
other  interested  parties  within  10  work 
days  after  filing  of  the  protest  The 
protest  file  shall  be  organized  to  comply 
with  the  requirements  of  Rule  4(b]  of  the 
GSBCA  Rules  of  Procedure  (48  CFR  Part 
61).  The  Office  of  the  Legal  Adviser 
shall  then  submit  the  file  to  the  GSBCA 
within  10  work  days  after  filing  of  the 
protest. 

(c)  The  Office  of  the  Legal  Adviser 
shall  represent  the  contracting  officer  at 
any  hearing  on  suspension  of  the 
agency's  delegation  of  procivement 
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authority  or  at  any  hearing  on  the  merits 
of  the  protest.  The  Office  of  the  Legal 
Adviser  shall  notify  the  contracting 
officer  and  the  Deputy  Assistant 
Secretary  for  Information  Systems  of  the 
results  of  any  hearing. 

(d)  The  authority  to  execute  the 
determination  and  findings  (D&F] 
prescribed  in  FAR  33.105-(d)(2)  is 
delegated,  without  power  of 
redelegation.  to  the  head  of  the 
contracting  activity. 


SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  634— MAJOR  SYSTEM 
ACQUISITION 

634iXn    Definitions. 

634JXn-70    Supplemental  definitions. 

634in2    Policy. 

634.003    Responsibilities. 

Authority:  22  U.S.C.  2658, 40  U.SC  486(c), 
48  CFR  Subpart  1.3. 


Sul>part  633.2— Disputes  and  Appeals       634.001    Definitions. 


633.203    AppNcabiHty. 

The  ftocurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
33.203(b). 

633.21 1    Contracting  officer's  decision. 

(a)  In  the  second  sentence  of  FAR 
33.211(a)(4)(v),  contracting  officers  shall 
replace  "the  Board  of  Contact  Appeals" 
with  "Armed  Services  Board  of  Contract 
Appeals,  Skyline  6,  5109  Leesburg  Pike, 
Falls  Church.  VA  22041." 

(b)  Prior  to  issuing  a  contracting 
officer's  final  decision,  the  contracting 
officer  shall  obtain  assistance,  as 
appropriate,  from  the  Office  of  the  Legal 
Adviser. 

633.270  Disputes  and  appeals  under  DOS 
contracts  suliiect  to  ttte  Contract  Disputes 
Act  of  1978. 

633270-1    Scope  of  section. 

This  section  concerns  disputes 
relating  to  DOS  contracts  and  the 
transfer  of  certain  appellate  and  review 
functions  from  the  Department  of  State 
to  the  Armed  Services  Board  of  Contract 
Appeals. 

633.270-2    Designation. 

The  Armed  Services  Board  of 
Contract  Appeals  (ASBCA)  is  the 
authorized  representative  of  the 
Secretary  of  State  and  the  Procurement 
Executive  for  the  purposes  of  hearing 
and  resolving  disputes  relating  to  DOS 
contracts  subject  to  the  Contract 
Disputes  Act  of  1978.  The  ASBCA  shall 
hear  and  determine  appeals  by 
contractors  from  contracting  officers' 
final  decisions  on  disputed  issues 
relating  to  DOS  contracts  subject  to  the 
Contract  Disputes  Act  of  1978, 

633.270-3    DOS  support 

The  Procurement  Executive  shall 
ensure  the  support  of  all  DOS  personnel 
in  processing  appeals  before  the 
ASBCA.  The  Procurement  Executive  is 
authorized  to  require  such  DOS  officers 
and  employees  to  cooperate  for  this 
purpose. 


"Major  system": 

(a)  liie  definition  of  "major  system" 
in  OMB  Circular  No.  A-109.  Major 
System  Acquisitions  (A-109),  provides 
no  exclusions;  however,  FAR  34.001 
excludes  fix)m  the  definition  of  "major 
system"  construction  or  other 
improvements  to  real  property. 
Acquisition  of  capital  project  systems 
by  the  Office  of  Foreign  Buildings,  which 
would  otherwise  be  subject  to  the 
requirements  of  A-109  are  thus 
exempted  from  these  requirements. 
Under  separate  authority,  the  DOS  has 
other  existing  controls  that  provide  the 
necessary  review,  approval,  and 
monitoring  procedures  to  manage 
capital  project  systems  acquisitions  by 
the  Office  of  Foreign  Buildings. 

(b)  Pursuant  to  A-109  and  paragraph 
(b)  of  the  definition  of  "major  system" 
prescribed  in  FAR  34.001,  any  DOS 
system  shall  be  considered  a  major 
system  if  total  acquisition  costs  with 
private  industry  are  expected  to  equal  or 
exceed  $10,000,000. 

(c)  The  acquisition  executive  is  the 
agency  head  for  the  purposes  of 
paragraph  (c)  of  the  definition  of  "major 
system"  prescribed  in  FAR  34.001.  The 
acquisition  executive  is  authorized  to 
designate  as  a  major  system  acquisition 
any  DOS  system  not  expected  to  meet  or 
exceed  the  $10,000,000  threshold 
identified  in  paragraph  (b)  above; 
provided,  that  the  determination  shall  be 
made  in  accordance  with  the 
requirements  of  A-109,  FAR  Part  34.  and 
this  Part  634. 

(d)  Classification  as  a  major  system 
acquisition  is  independent  of  the 
number  of  component  DOS  contracting 
activities  involved  in  the  process.  A 
major  system  acquisition  may  occur 
entirely  within  the  jurisdiction  of  a 
single  contracting  activity  or  it  may 
involve  more  than  one  DOS  contracting 
activity. 

(e)  Each  major  system  acquisition 
shall  be  in  response  to  a  need  of  one  of 
the  DOS  major  missions,  which  are 
identified  in  volume  1  of  the  Foreign 
Affairs  Manual  System. 


634i»1-70    Supplemental  deflnWons. 

Section  five  of  A-109  defines  several 
terms  in  addition  to  those  defined  in 
FAR  34.002. 

634.002    PoHcy. 

The  objective  of  A-109  is  to  assure 
effectiveness  and  efficiency  in  acquiring 
major  systems.  Section  six  of  A-109 
provides  general  policy  guidelines  in 
addition  to  those  prescribed  in  FAR 
344)02. 

6344)03    ResponsMNties. 

(a)  The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
34.003(a). 

(b)  The  Deputy  Assistant  Secretary 
for  Operations  is  the  agency  head  for 
the  purposes  of  FAR  34.003(c)  and  the 
acquisition  executive  for  the  purposes  of 
A-109. 

PART  636-CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Sulipart  636.1— General 

636.101    Applicability. 
636.101-70    Exception. 

Subpart  636.2-Special  Aspects  Of 
Contracting  for  Construction 

636.209    Construction  contracts  with 
architect-engineer  firms. 

Subpart  636.6— Architect-Engineer  Service* 

636.602    Selection  of  firms  for  architect- 
engineer  contracts. 
Authority:  22  U.S.C.  2658: 40  U.S.C.  486(c): 
48  CFR  Subpart  1.3. 

Subpart  636.1— General 
636.101    Applicability. 

636.101-70    Exception. 

Contracts  for  overseas  construction, 
including  capital  improvements, 
alterations,  and  major  repairs,  are 
excepted  from  the  provisions  of  the  FAR 
(48  CFR  Ch.  1)  under  the  authority  of  the 
Foreign  Service  Buildings  Act  1926,  as 
amended,  22  U.S.C.  292  et  seq.,  as 
further  codified  at  Section  474  of  Title 
■  40.  Public  Buildings,  Property,  and 
Works,  of  the  U.S.  Code. 

Subpart  636.2— Special  Aspects  of 
Contracting  for  Construction 

636.209    Construction  contracts  with 
architect-engineer  firms. 

The  Procurement  Executive  is  the 
head  of  the  agency  for  the  purposes  of 
FAR  36.209. 
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Subpart  636.ft— Archltect-EnginMr 
Services 

636.602    SttoctkNi  of  firm*  f or  archKcct- 
•ngliMcr  contracts. 

The  Procurement  Executive  is  the 
head  of  the  agency  for  the  purposes  of 
FAR  36.602. 

PART  637-SERVICE  CONTRACTING 
Subpart  637.1— Sarvte*  Contraeta— Qonoral 

Sea 

637.103  Contracting  officer  responsibility. 

637.104  Personal  services  contracts. 
637.104-70    DOS  personal  services  contracts. 

Subpart  637.2— Consulting  Sarvicas 

637.204     Policy. 

637.204-70    Supplemental  policy. 

637.270    DOSAR  contract  clause. 

Authority:  22  U.S.C.  2658;  40  U.S.C.  486(c): 
48  CFR  1.3 

Subpart  637.1— Service  Contract*— 
General 

637.103  Contracting  offlcar  raaponslblllty. 

The  Offlce  of  the  Legal  Adviser  is  the 
DOS  legal  counsel  for  the  purposes  of 
FAR  37.103(a)(2). 

637.104  Parsonal  sarvlCM  contracts. 

The  Office  of  the  Legal  Adviser  is  the 
DOS  legal  counsel  for  the  purposes  of 
FAR  37.104(e). 

637. 104-70    DOS  personal  sarvicas 
contracts. 

Pursuant  to  FAR  37.104(b).  DOS 
statutory  authorities  for  personal 
services  contracts  are — 

(a)  For  the  Department,  section  2(c)  of 
the  State  Department  Basic  Authorities 
Act  of  1956,  as  amended  (22  U.S.C. 
2669): 

(b)  For  the  Bureau  for  Refugee 
Programs,  section  5(a)(6)  of  the 
Migration  and  Refugee  Assistance  Act 
of  1962.  as  amended  (22  U.S.C.  2605); 

(c)  For  the  Bureau  for  International 
Narcotics  Matters,  section  636(a)(3)  of 
the  Foreign  Assistance  Act  of  1961,  as 
amended  (22  U.S.C.  2396); 

(d)  For  the  Foreign  Service  Institute, 
section  704(a)(4)  of  the  Foreign  Service 
Act  of  198a  as  amended  (22  U.S.C. 
4024); 

(e)  For  the  Office  of  Foreign  Missions, 
section  208(d)  of  Title  II— Authorities 
Relating  to  the  Regulation  of  Foreign 
Missions,  of  the  State  Department  Basic 
Authorities  Act  of  1956,  as  amended  (22 
U.S.C.  4308); 

(f)  For  the  Office  of  Foreign  Buildings, 
section  5  of  the  Foreign  Service 
Buildings  Act.  1926,  as  amended  (22 
U.S.C.  296); 


(g)  For  the  U.S.  Mission  to  the  United 
Nations,  section  7  of  the  United  Nations 
Participation  Act  of  1945.  as  amended 
(22  U.S.C.  287e);  and 

(h)  For  the  Bureau  of  International 
Organization  Affairs,  the  separate  State 
Department  appropriations  acts. 

Sul>part  637.2— Consulting  Service* 

637.204    Policy. 

637.204-70    Supptenwntal  poNcy. 

In  addition  to  the  poUcy  prescribed  in 
FAR  37.204(c),  consulting  services  will 
normally  be  obtained  on  an  intermittent 
or  temporary  basis;  repeated  or 
extended  contracts  are  not  to  be 
effected  except  under  extraordinary 
circumstances  and  with  the  prior 
approval  of  the  head  of  the  contracting 
activity  (see  601.603-70).  Also,  grants 
and  cooperative  agreements  may  not  be 
used  as  legal  instruments  for  consulting 
services  arrangements. 

637.270    DOSAR  contract  dauaa. 

The  contracting  officer  shall  include 
the  clause  at  652.237-70,  Reports 
(Consulting  Services],  in  solicitations 
and  contracts  for  consulting  services 
that  require  submission  of  written 
reports. 

SUBCHAPTER  O-CONTRACT 
MANAGEMENT 

PART  642-CONTRACT 
ADMINISTRATION 

Subpart  642.2— Aaaignmant  of  Contract 
Administration 

Sec 

642.270    Contracting  Officer's  Representative 

(COR) 
64^271    DOSAR  contract  clause. 

Subpart  642.6-Cerporata  Admlnistrativa 
Contracting  Offlcar 

642.602    Assignment  and  location. 

Subpart  642.14— Traffic  and  Tranaportatlon 
Managatnant 

642.1406-2    Contract  clause. 
642.1406-2-70    DOSAR  contract  clauses. 

Authority:  22  U.S.C  2658:  40  U.S.C.  486(c): 
48  CFR  Subpart  1.3. 

Subpart  642.2— A**ignm*nt  of 
Contract  Adminiatration 

642.270    Contracting  Offlcar's 
Rspraaantativa  (COR) 

(a)  Contracting  officers  may  designate 
technically  qualified  personnel  as  their 
authorized  representatives  to  assist  in 
the  administration  of  contracts.  The 
COR  must  be  a  U.S.  Government 
employee.  The  contracting  officer  shall 
designate  the  COR  in  writing:  the 
designation  shall  define  the  scope  and 


limitations  of  the  COR's  authority.  The 
contracting  officer  shall  provide  a  copy 
of  the  COR's  designation  to  the 
contractor  and,  as  necessary,  copies  to 
the  requirements  and  payments  offices. 
The  COR  does  not  have  the  authority  to 
make  any  commitments  or  changes  that 
will  affect  the  price,  quality,  quantity,  or 
delivery  tenns  of  a  contract;  in  order  to 
do  so,  or  to  otherwise  commit  or  bind 
the  Government,  a  valid  contracting 
officer  warrant  is  required. 

(b)  Contracting  officers  also  may 
designate  technically  qualified 
personnel  as  their  authorized 
representatives  to  assist  in  the 
administration  of  small  purchases  and 
other  simplified  purchase  procedures. 
The  authorities  delegated  under  such 
designations  shall  not  exceed  those 
provided  in  paragraph  (a)  above. 

642.271    DOSAR  contract  dausa. 

The  contracting  officer  shall  insert  the 
clause  at  652.242-70,  Contracting 
Officer's  Representative,  in  solicitations 
and  contracts  when  appointment  of  a 
contracting  officer's  representative  is 
anticipated. 

Subpart  642.6— Corporat* 
Administration  Contracting  Officer 

64Z602    Assignmant  and  location. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  42.602(a). 

Subpart  642.14— Traffic  and 
Tranaportatlon  Management 

642.1406-2    Contract  dausa. 

642.1406-2-70    DOSAR  contract  dausas. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  652.242-71,  Notice  of 
Shipment,  in  solicitations  and  contracts 
entered  into  and  performed  outside  the 
United  States,  when  overseas  shipment 
of  supplies  is  required. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  652.242-72,  Shipping 
Instructions,  in  solicitations  and 
contracts  with  a  source  in  the  United 
States  and  overseas  shipment  of 
supplies  is  required. 

PART  643— CONTRACT 
MODIFICATIONS 

Subpart  643.1— Ganaral 

Sec 

643.102    Policy. 

643.102-70    Contract  compliance  and  review. 

Authority:  22  U.S.C  2658: 40  U.S.C  486(c): 
48  CFR  Subpart  1.3. 


Subpart  643.1— General 

643.102    Policy. 

643.102-70    Contract  complianca  and 


(a)  When  applicable,  the  contracting 
officer  shall  ensure  the  proposed 
contract  modlHcation  complies  with  the 
competition  requirements  of  FAR  Part  6 
and  DOSAR  Part  606. 

(b)  Subpart  604.70  prescribes  the 
review  requirements  for  modifying 
contracts  for  suppUes  and  services, 
including  construction.  The  contracting 
officer  shall  submit  such  contract 
modifications  to  the  Office  of 
Procurement  Executive  when  the 
modification  itself  exceeds  $100,000, 
when  the  modification  will  cause  the 
contract  to  exceed  $100,000,  or  when 
any  proposed  change  under  the 
modification  results  in  an  increase  or 
decrease  exceeding  $100,000  in  any  of 
the  individual  cost  elements  of  the 
existing  contract 

PART  645-GOVERNMENT  PROPERTY      ^^^  648— VALUE  ENGINEERING 


645.610    Sale  of  aurpkis  contractor 
inventory. 

645.610-2    Exemptions  from  sala  by  GSA. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
45.610-2(a). 

PART  646— QUALITY  ASSURANCE 
Subpart  646.7— Warranties 

646.710    Contract  clauses. 
646.710-70    DOSAR  contract  clause. 

Authority:  22  U.S.C.  2858;  40  U.S.C  486(c): 
48  CFR  Subpart  1.3. 

Subpart  646.7— Warrantie* 

646.710    Contract  ciausas. 

646.710-70    DOSAR  contract  dausa. 

The  contracting  officer  shall  insert  the 
clause  at  652.246-70,  Commercial 
Warranty,  in  solicitations  and  contracts 
for  commercial  supplies  or  services 
awarded  and  performed  outside  the 
United  States. 


Sul>part  645.3 — Providing  Government 
Property  to  Contractors 

Sec. 

645.302    Providing  facilities. 

645.302-1    Policy. 

Sut>p«1 645.6— Reporting.  Redistribution, 
and  Disposal  of  Contractor  Inventory 

645.606    Screening  of  contractor  inventory. 
645.608-6    Waiver  of  screening  requirements. 
645.610    Sale  of  surplus  contractor  inventory. 
645.610-2    Exemptions  from  sale  by  GSA. 

Authority:  22  U.S.C.  2658:  40  U.S.C.  486(c): 
48  CFR  Subpart  1.3. 

Subpart  645.3— Providing  Government 
Property  to  Contractors 

645.302    ProvMltig  facilities. 

645.302-1    PoNcy. 

The  authority  to  make  the 
determination  prescribed  in  FAR  45.302- 
1(a)(4)  is  delegated,  without  power  of 
redelegation,  to  the  head  of  the 
contracting  activity  (see  601.603-70). 

Subpart  645.6— Reporting, 
RedistritMition,  and  Disposal  of 
Contractor  Inventory 

645.608    Screening  of  contractor 


645.606-6    Wahwr  of  screening 
requirements. 

The  Procurement  Executive  is  the 
agency  head's  designee  for  the  purposes 
of  FAR  45.608-6. 


Authority:  22  U.S.C.  2658;  40  U.S.C.  486(c): 
48  CFR  1.3. 

Subpart  648.1— Policies  and 
Proceduree 

648.102   Poiides. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
48.102(a).  The  Procurement  Executive  is 
the  agency  head's  designee  for  the 
purposes  of  FAR  48.102(e).  The  authority 
to  extend  the  sharing  base  to  include  the 
entire  contracting  activity  or  any  part  of 
it,  as  prescribed  in  FAR  45.102(e),  is 
delegated,  without  power  of 
redelegation,  to  the  head  of  the 
contracting  activity  (see  601.603-70). 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  652— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Sec. 

652.000    Scope  of  part. 

Subpart  652.1— Instructions  for  Using 
Provisions  and  Clauses 

652.100    Scope  of  subpart. 

652.100-70    Policy. 

652.102    Incorporating  provisions  and 

clauses. 
652.102-1    Incorporation  by  reference. 

Subpart  652.2— Texts  of  Provisions  and 
Clauses 

652.200    Scope  of  subpart. 
652.202-70    Definitions. 
652.204-70    Security  Requirements. 
652.204-71    Security  Requirements — 
Personnel. 


652.214-70    Language  Version. 
652.214-71    Notices. 
652.214-72    Authorization  to  Perform. 
652.216-70    Ordering — Indefinite-Deliveiy 

Contract. 
652.228-70    Indemnification. 
652.229-70    Excise  Tax  Exemption  Statement 

for  Contractors  Within  the  United  States. 
652.232-70    Invoice  Requirements. 
652.232-71    Method  of  Payment  (Electronic 

Funds  Transfer). 
652.237-70    Reports  (Consulting  Services). 
652.242-70    Contracting  Officer's 

Representative  (COR). 
652.242-71    Notice  of  Shipments. 
652.242-72    Shipping  Instructions. 
652.246-70    Commercial  Warranty. 

Authority:  22  U.S.C  2658: 40  U.S.C  486(c): 
48  CFR  Subpart  1.3. 

652.000    Scope  of  part. 

This  part  sets  forth  solicitation 
provisions  and  contract  clauses,  in 
addition  to  those  prescribed  in  FAR  Part 
52,  for  use  in  DOS  acquisitions. 

Subpart  652.1— Instructions  for  Using 
Provisions  and  Clauaes 

652.100    Scope  of  subpart 

652.100-70    Policy. 

(a)  The  solicitation  provisions  and 
contract  clauses  in  FAR  Subpart  52.2  or 
this  Subpart  652.2  shall  be  used  as 
prescribed  therein,  except  when  Ae  use 
of  any  provision  or  clause  is  prohibited 
by  or  inconsistent  with  local  laws,  or  the 
supplies  or  services  could  not  be 
obtained  if  the  provision  or  clause  were 
to  be  included. 

(b)  The  contracting  officer  shall  justify 
the  exclusion  of  any  provisions  or 
clauses  in  accordance  with  FAR  Subpart 
1.4  and  601.470. 

652.102    Incorporating  provisions  and 


652.102-1    Incorporation  l>y  reference. 

The  Procurement  Executive  is  the 
agency  head  for  the  purposes  of  FAR 
52.102-l(a)(2)(ii). 

Subpart  652.2— Texts  of  Provision* 
end  Clauses 

652.200    Scope  of  subpart 

This  subpart  sets  forth  the  text  of  all 
DOSAR  provisions  and  clauses,  and  for 
each  provision  and  clause  provides  a 
cross-reference  to  the  location  in  the 
DOSAR  that  prescribes  its  use. 

652.202-70    Definitions. 

As  prescribed  in  604.201-70,  insert  the 
following  clause  in  solicitations  and 
contracts  if  the  contract  will  be 
performed  outside  the  United  States. 


BEST  COPY  AVAILABLE 
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Definitioiis  Quly  IMS) 

"American  Embassy"  and  "Embassy" 
means  the  diplomatic  or  consular  mission  of 
the  United  States  of  America  for  which  all 
supplies  or  services  are  provided  under  the 
contract. 

"Department"  means  the  Department  of 
'state,  including  all  of  its  activities  wherever 
located. 

"Government"  means  the  Government  of 
the  United  States  of  America,  unless 
specifically  stated  otherwise. 
(End  of  clause) 

652.204-70    Security  RaqulrcRMnts. 

As  prescribed  in  604.404-70,  insert  the 
following  clause  in  solicitations  and 
contracts  performed  outside  the  United 
States  to  the  extent  the  contract 
involves  access  to  classified  information 
("Confidential,"  "Secret."  or  'Top 
Secret")  or  administratively  controlled 
information  ("Limited  Official  Use"). 
Contractors  or  contract  employees  that 
are  not  U.S.  citizens  shall  not  have 
access  to  classified  or  administratively 
controlled  information. 

Security  Requiisnwnts  Qvly  196S) 

(a)  This  clause  applies  to  the  extent  that 
this  contract  involves  information  the 
Government  has  determined  to  be  classified 
("Confidential."  "Secret."  or  "Top  Secret," 
hereinafter  referred  to  as  "classified")  or 
administratively  controlled  ("Limited  Official 
Use,"  hereinafter  referred  to  as 
"administratively  controlled"). 

(b)  The  Contractor  (1)  shall  be  responsible 
for  safeguarding  all  classified  or 
administratively  controlled  information  in 
accordance  with  paragraph  (d)  below  and 
shall  not  supply,  disclose,  or  otherwise  permit 
any  unauthorized  person  access  to  classified 
or  administratively  controlled  information;  (2) 
shall  not  make  or  permit  to  be  made  any 
reproductions  of  classified  information  or 
administratively  controlled  information, 
except  with  the  prior  written  authorization  of 
the  Contracting  Officer,  Post  Security  Officer, 
or  Regional  Security  Officer  (3)  shall  submit 
to  the  Contracting  Officer,  at  such  times  as 
the  Contracting  Officer  may  direct,  an 
accounting  of  all  reproductions  of  classified 
or  administratively  controlled  information: 
and  (4)  shall  not  incorporate  in  any  other 
project  any  matter  which  will  disclose 
classified  or  administratively  controlled 
information  except  with  the  prior  written 
authorization  of  the  Contracting  Officer. 

(c)  The  Contractor  shall  not  permit  any 
non-U.S.  citizen  access  to  classified  or 
administratively  controlled  information.  The 
Contractor  shall  not  permit  any  individual 
access  to  classified  information  without  the 
prior  written  authorization  of  the  Contracting 
Officer,  Post  Security  Officer,  or  Regional 
Security  Officer. 

(d)  The  Contractor  shall  follow  the 
procedures  for  classifying,  marking,  handling, 
transmitting,  disseminating,  storage,  and 
destroying  official  materials  in  accordance 
with  the  Uniform  Regulations  (Foreign  Affairs 
Manual,  Volume,  5,  Chapter  900,  "Policy  and 
Procedural  Security").  The  Contracting 


Officer,  Post  Security  Officer,  or  Regional 
Security  Officer  shall  provide  a  copy  of  this 
document  to  the  Contractor.  The  Contracting 
Officer  shall  provide  any  supplements  to 
these  regulations  to  the  Contractor  in  writing. 

(e)  The  Contractor  agrees  to  submit 
immediately  to  the  Contracting  Officer,  Post 
Security  Officer,  a  complete  detailed  report, 
appropriately  classified,  of  any  information 
which  the  Contractor  may  have  concerning 
existing  or  threatened  espionage,  sabotage,  or 
subversive  activity. 

(f)  The  Government  agrees  that  when 
necessary  it  shall  indicate  by  security 
classification  or  administratively  controlled 
designation  the  degree  of  importance  to  the 
national  security  of  information  to  be 
furnished  by  the  Contractor  to  the 
Government  or  by  the  Government  to  the 
Contractor.  The  Government  shall  give 
written  notice  to  the  Contractor  of  such 
security  classification  or  administratively 
controlled  designation  and  of  any  subsequent 
changes  thereof.  The  Contractor  shall  rely  on 
any  letter  or  other  written  instrument  signed 
by  the  Contracting  Officer  changing  a 
security  classification  or  administratively 
controlled  designation  of  information. 

(g)  The  Contractor  agrees  to  certify  after 
completion  of  this  contract  that  it  has 
surrendered  or  disposed  of  all  classified  or 
administratively  controlled  information  in  its 
custody  in  accordance  with  applicable 
security  regulations  or  instructions. 

(End  of  clause) 

652.204-71    Security  Requirement*— 
PefeonneL 

As  prescribed  in  604.404-70.  insert  the 
following  clause  in  solicitations  and 
contracts  performed  outside  the  United 
States. 

Security  Raquiiements — Personnel  Quly  1908) 

The  Contractor  agrees,  if  directed  by  the 
Contracting  Officer,  to  furnish  the 
Government  with  the  name,  date  and  place  of 
birth,  current  address,  and  such  other 
biographical  information  as  is  readily 
available  to  the  Contractor,  concerning  any 
individual  before  permitting  said  individual 
to  perform  under  this  contract.  The 
Contractor  further  agrees  to  permit  only  those 
individuals  approved  by  the  Government  to 
be  used  in  the  performance  of  this  contract. 
(End  of  clause) 

652.214-70    Unguage  Versioa 

As  prescribed  in  814.201-7-70(a). 
insert  the  following  clause  in 
solicitations  and  contracts  effected  and 
performed  outside  the  United  States, 
except  when  the  Procurement  Executive 
has  approved  a  waiver  of  this  clause. 

Language  Versioa  Quly  196S) 

The  English  language  version  of  this 
contract  is  the  official  version  and  binding  on 
both  parties. 
(End  of  clause) 


652.214-71 

As  prescribed  in  614.201-7-70(b). 
insert  the  following  clause  in 


solicitations  and  contracts  entered  into 
and  performed  outside  the  United 
States. 

Noticee  Quly  19S8) 

Any  notice  or  request  relating  to  this 
contract  given  by  either  party  to  the  other 
shall  be  in  writing.  Said  notice  or  request 
shall  be  mailed  or  delivered  by  hand  to  the 
other  party  at  the  address  provided  in  the 
schedule  of  the  contract.  All  modifications  to 
the  contract  must  be  made  in  writing  by  the 
Contracting  Officer. 
(End  of  Clause) 

652.214-72    AuttMrintion  to  Perform. 

As  prescribed  in  614.201-7-70(c), 
insert  the  following  clause  in 
solicitations  and  contracts  performed 
outside  the  United  States. 

AuthorizetioD  to  Perform  ()uly  1908) 

The  Contractor  warrants  that  (a)  it  has 
obtained  authorization  to  operate  and  do 
business  in  the  country  or  countries  in  which 
this  contract  will  be  performed:  (b)  it  has 
obtained  all  necessary  licenses  and  permits 
required  to  perform  this  contract;  and  (c)  it 
shall  comply  fully  with  all  laws,  decrees, 
labor  standards  and  regulations  of  said 
country  or  countries  during  the  performance 
of  this  contract. 
(End  of  clause) 

652.216-70    Ordering— Indefinite-Oelfvery 
Contract 

As  prescribed  in  616.50&-70,  insert  the 
following  clause  in  solicitations  and 
contracts  when  a  defmite-quantity 
contract,  a  requirements  contract,  or  an 
indefinite-quantity  contract  is 
contemplated. 

Ordering — Indefinite-Delivery  Contract  (July 
1088) 

The  Government  shall  use  one  of  the 
following  forms  to  issue  orders  under  this 
contract: 

(a)  Optional  Form  (OF)  347,  Order  for 
Supplies  or  Services: 

(b)  Optional  Form  (OF)  206.  Purchase 
Order,  Receiving  Report  and  Voucher  or 

(c)  Department  of  State  Form  (DST)  1069, 
Order — Supplies  or  Services. 

(End  of  Clause) 

652.228-70    hidemnification. 

As  prescribed  in  e28.7001(b).  insert  the 
following  clause  in  soUcitations  and 
contracts  when  the  contractor's 
assumption  of  risk  is  in  the  best  interest 
of  the  Government. 

Indeninificatioa  Quly  1008) 

The  Contractor  expressly  agrees  to 
indemnify  and  to  save  the  Government,  its 
officers,  agents,  servants,  and  employees 
harmless  from  and  against  any  claim,  loss, 
damages,  injury,  and  liability,  however 
caused,  resulting  from  or  arising  out  of  the 
Contractor's  fault  or  negligence  in  connection 
with  the  performance  of  work  under  this 
contract  Further,  any  negligence  or  alleged 
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negligence  of  the  Government,  its  officers, 
agents,  servants,  or  employees,  shall  not  bar 
a  claim  for  indemnification  unless  the  act  or 
omission  of  the  Government,  its  officers, 
agents,  servants,  or  employees  is  the  sole 
competent  and  producing  cause  of  such 
claim,  loss,  damages,  injury,  or  liability. 
(End  of  clause] 

652.229-70    ExciM  Tax  Exemptkm 
Statement  for  Contraetora  Wittiin  ttie 
UnHed  States. 

As  prescribed  in  629.401-70.  insert  the 
following  clause  in  solicitations  and 
contracts  if  the  prospective  contractor  is 
located  inside  the  United  States  and  the 
acquisition  involves  export  of  supplies 
to  an  overseas  post. 

Excise  Tax  Ememption  Statement  for 
Contractors  Within  the  United  States  (July 
1988) 

This  is  to  certify  that  the  item(s)  covered  by 
this  contract  is/are  for  export  solely  for  the 
use  of  the  U.S.  Foreign  Service  Post  identified 
in  the  contract  schedule. 

The  Contractor  shall  use  a  photocopy  of 
this  contract  as  evidence  of  intent  to  export. 
Final  proof  of  exportation  may  be  obtained 
from  the  agent  handling  the  shipment.  Such 
proof  shall  be  accepted  in  heu  of  payment  of 
excise  tax. 

(End  of  clause) 

652.232-70    Invoice  Requirements. 

As  prescribed  in  632.111-70.  insert  the 
following  clause  in  solicitations  and 
contracts  awarded  to  foreign  vendors. 

Invoice  Requirements  (July  1988) 

(a)  The  Contractor  shall  submit  its  invoices 
to  the  Government  official  responsible  for 
inspection  and  acceptance  of  the  property  or 
services.  A  proper  invoice  must  include  the 
following  information: 

(1)  Contractor's  name  and  mailing  address 
(for  payments  by  checks)  or  Contractor's 
name  and  bank  account  information  (for 
payments  by  wire  transfers); 

(2)  Invoice  date: 

(3)  Contract  number  or  other  authorization 
for  property  delivered  or  services  performed 
(including  order  number  and  contract  line 
number): 

(4)  Description,  quantity,  unit  of  measure, 
unit  price,  and  extended  price  of  property 
delivered  or  services  performed: 

(5)  Shipping  and  payment  terms,  e.g., 
shipment  number  and  date  of  shipment, 
payment  discount  terms.  Bill  of  lading 
number  and  weight  of  shipment  will  be 
shown  for  shipments  on  Government  bills  of 
lading: 

(6)  Name,  signature,  title,  and  telephone 
number  of  the  Contractor's  officer  certifying 
the  invoice: 

(7)  Name  and  address  of  the  Contractor's 
officer  to  whom  payment  is  to  be  sent  (must 
be  the  same  as  that  in  the  contract  or  on  a 
proper  notice  of  assignment); 

(6)  Name  (where  practicable),  title, 
telephone  number,  and  maihng  address  of  the 
person  to  be  notified  in  the  event  of  a 
defective  invoice:  and 


(9)  Any  other  information  or 
documentation  required  by  the  contract  (such 
as  evidence  of  shipment). 

(b)  If  an  invoice  does  not  comply  with  the 
above  requirements,  the  Government  official 
receiving  the  invoice  pursuant  to  paragraph 
(a)  of  this  clause  shall  notify  the  Contractor 
of  the  defect(s).  After  correcting  the  defect(8), 
the  Contractor  must  then  resubmit  the 
invoice. 
(End  of  clause) 

652.232-71    Method  of  Payment 
(Electronic  Funds  Transfer). 

As  prescribed  in  632.111-70.  insert  the 
following  clause  in  solicitations  and 
contracts  effected  outside  the  United 
States  from  foreign  vendors  when 
payments  are  to  be  made  by  electronic 
fimds  transfer. 

Method  of  Payment  (Electronic  Funds 
Transfer)  Quly  1988) 

(a)  The  Government  shall  make  payments 
under  this  contract  by  electronic  funds 
transfer  through  the  Treasury  Financial 
Communications  System  (TFCS)  or  the 
Automated  Clearing  House  (ACH),  at  the 
option  of  the  Government.  After  award,  but 
no  later  than  14  days  before  an  invoice  or 
contract  financing  request  is  submitted,  the 
Contractor  shall  designate  a  financial 
institution  for  receipt  of  electronic  funds 
transfer  payments.  The  Contractor  shall 
submit  this  designation  to  the  Contracting 
Officer  or  designee. 

(b)  For  payment  through  TFCS,  the 
Contractor  shall  provide  the  following 
information: 

(1)  Name,  address,  and  telegraphic 
abbreviation  of  the  receiving  financial  . 
institution  receiving  payment: 

(2)  The  American  Bankers  Association  9- 
digit  identifying  number  of  the  financial 
institution  receiving  payment  if  the  institution 
has  access  to  the  Federal  Reserve 
Communications  system: 

(3)  Payee's  account  number  at  the  financial 
institution  where  funds  are  to  be  transferred: 
and 

(4)  If  the  financial  institution  does  not  have 
access  to  the  Federal  Reserve 
Communications  System,  name,  address,  and 
telegraphic  abbreviation  of  the  correspondent 
financial  institution  through  which  the 
financial  institution  receiving  payment 
obtains  electronic  funds  transfer  messages. 
Provide  the  telegraphic  abbreviation  and 
American  Bankers  Association  identifying 
number  for  the  correspondent  institution. 

(c)  For  payment  through  ACH,  the 
Contractor  shall  provide  the  following 
information: 

(1)  Routing  transit  number  of  the  financial 
institution  receiving  payment  (same  as 
American  Bankers  Association  identifying 
number  used  for  TFCS): 

(2)  Number  of  account  to  which  funds  are 
to  be  deposited: 

(3)  Type  of  depositor  account  ("C"  for 
checking,  "S"  for  savings): 

(4)  If  the  Contractor  is  a  new  enroUee  to  the 
ACH  system,  a  TFS  3681.  "Payment 
Information  Form,"  must  be  completed  before 
payment  can  be  processed. 


(d)  In  the  event  the  Contractor  during  the 
performance  of  this  contract  electa  to 
designate  a  different  financial  institution  for 
the  receipt  of  any  payment  made  using 
electronic  funds  transfer  procedures, 
notification  of  such  change  and  the  required 
information  specified  above  must  be  received 
by  the  appropriate  Government  official 
(Contracting  Officer  or  designee)  30  days 
prior  to  the  date  such  change  is  to  become 
effective. 

(e)  The  documents  furnishing  the 
information  required  in  this  clause  must  be 
dated  and  contain  the  signature,  title, 
telephone  number  of  the  Contractor  official 
authorized  to  provide  it  as  well  as  the 
Contractor's  name  and  contract  number. 

(f)  Contractor  failure  to  properly  designate 
a  financial  institution  or  to  provide 
appropriate  payee  bank  account  information 
may  delay  payments  of  amounts  otherwise 
properly  due. 

(End  of  clause) 

652.237-70    Reporta  (Consulting  Services). 

As  prescribed  in  637.270.  insert  the 

following  clause  in  solicitations  and 
contracts  for  consulting  services. 

Reports  (Coosultiiig  Services)  Quly  1008) 

The  Contractor  shall  submit  all  reports 
with  covers  that  display  the  following 
information: 

(1)  Name  and  business  address  of  the 
Contractor 

(2)  Contract  number 

(3)  Contract  dollar  amount  (including 
modifications): 

(4)  Type  of  award,  i.e.,  full  and  open 
competition  or  statutory  authority  for  other 
than  full  and  open  competition: 

(5)  Name  of  the  individual  who  requested 
the  consulting  services,  and  the  name  and 
telephone  number  of  the  requesting 
individual's  office:  and 

(6)  The  following  statement:  Any  report 
prepared  by  the  Department  of  State  that  is 
substantially  derived  from  or  substantially 
includes  the  contents  of  this  report  shall  cite 
the  contract  number  and  contractor  for  this 
report. 

(End  of  clause) 

652.242-70    Contracting  Officer's 
Representative  (COR). 

As  prescribed  in  642.271,  insert  the 
following  clause  in  solicitations  and 
contracts  when  one  or  more  contracting 
officer  representatives  are  required. 

Contracting  Officer's  Representative  (COR) 
Quly  1988) 

The  Contracting  Officer  may  designate  in 
writing  one  or  more  Government  employees, 
by  name  and  position  title,  to  take  action  for 
the  Contracting  Officer  under  this  contract 
Each  designee  shall  be  identified  as  a 
Contracting  Officer's  Representative  (COR). 
Such  designation(s)  shall  specify  the  scope 
and  limitations  of  the  authority  so  delegated: 
provided,  that  the  designee  shall  not  change 
the  terms  or  conditions  of  the  contract,  unless 
the  COR  is  a  warranted  Contracting  Officer 
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and  this  authority  is  delegated  in  the 

designation. 

(End  of  clause) 

652.242-71    Notice  of  Shipments. 

As  prescribed  in  642.1406-2-70{a), 
insert  the  following  clause  in 
solicitations  and  contracts  entered  into 
and  performed  outside  the  United 
States,  when  overseas  shipment  of 
supplies  is  required. 

Notice  of  Shipments  (July  1968) 

At  the  time  of  delivery  of  supplies  to  a 
carrier  for  onward  transportation,  the 
Contractor  shall  give  notice  of  prepaid 
shipment  to  the  consignee  establishment,  and 
to  such  other  persons  as  instructed  by  the 
Contracting  Officer.  If  the  Contractor  has  not 
received  such  instructions  by  24  hours  prior 
to  the  delivery  time,  the  Contractor  shall 
contact  the  Contracting  Officer  and  request 
instructions  from  the  Contracting  Officer 
concerning  the  notice  of  shipment  to  be  given. 
(End  of  clause) 

652.242-72    Shipping  Instructions. 

As  prescribed  in  642.1406-2-70{b). 
insert  the  following  clause  in 
solicitations  and  contracts  with  a  source 
in  the  United  States  and  requiring 
overseas  shipment  of  supplies. 

Shipping  Instructions  Guly  1968) 

(a)  Each  packing  box  shall  be  of  solid 
construction  in  accordance  with  best 
commercial  practices  and  sufficiently  strong 
in  direct  ratio  to  the  weight  of  the  contents  to 
withstand  excessively  rough  handling  while 
In  transit  overseas.  It  shall  be  constructed  of 
lumber  that  is  well  seasoned,  reasonably 
sound,  free  from  bad  cross  grain  and  from 
knots  or  knotholes  that  interfere  with  nailing 
or  that  occupy  more  than  Vt  of  the  width  of 
the  piece  of  lumber.  Box  shall  be  constructed 
with  three-way  comers  and  diagonal  bracing. 
All  nails  shall  be  cement-coated,  of  correct 
size  and  properly  spaced  to  avoid  splitting  or 
warping,  and  shall  be  driven  into  the  grain  of 
the  wood.  Dimension  of  lumber  shall  be  in 
accordance  with  the  following  table, 
dependent  upon  the  weight  of  the  contents: 


Weight  of  box  and 
contents 


Up  to  100  lbs.. 
tOI  to  250  lbs 
251  to  400  lbs 
401  to  600  lbs 


Minimum  dimensions  o1  lumber 

fof  struts,  frame  memtwrs,  and 

single  diagonal  txaces 


H'X2%". 
'A'xa'V. 
%"x4%'  or1"x3%" 


(b)  Each  box  shall  be  lined  with  waterproof 
paper  and  shall  be  bound  with  %'  steel 
straps  firmly  stapled  in  position  to  prevent 
the  straps  from  slipping  off  the  box.  Articles 
must  be  secured  and  braced  inside  the 
shipping  container  to  prevent  the  articles 
from  shifting. 

(c)  Packing  cases  weighing  1,000  pounds 
and  more  must  be  equipped  with  skids.  Each 
skid  shall  consist  of  two  end  sections  of  2  x 
6-inch  lumber  placed  flat  and  a  center  section 
of  2  X  4-inch  lumber  placed  flat  and  then 


arranged  in  line  to  provide  10-inch  forklift 
spaces  between  center  and  end  sections. 
When  goods  are  ready  for  shipment,  the 
Contractor  shalLprepare  four  (4)  copies  of  a 
packing  list,  indicating  the  contract  and,  if 
applicable,  order  numbers;  case  number, 
itemized  list  of  contents:  net  and  gross 
weights  in  pounds  and  kilograms:  and  outside 
dimensions,  including  all  clears,  of  each 
shipping  container.  The  Contractor  shall 
provide  three  (3)  copies  of  the  packing  list  to 
the  U.S.  Despatch  Agent  as  specified  in  the 
contract  or  order.  The  Contractor  shall  place 
the  fourth  copy  of  the  packing  list  in  the 
packing  case  number  one,  which  shall  be 
marked  as  such  so  that  it  is  easily  identified 
by  the  consignee.  Upon  receipt  of  the  packing 
list,  the  Despatch  Agent  will  furnish  export 
marks  and  instructions  regarding  shipment  to 
the  port  specified,  depending  upon  steamer 
services  available  at  the  time. 

(d)  The  export  marks  shall  be  stenciled  on 
one  side  of  each  box  reserved  for  that 
purpose,  and  the  appropriate  case  number 
stenciled  in  the  lower  left-hand  comer  of  the 
same  side.  The  contract  and.  as  necessary, 
order  numbers,  net  and  gross  weights  in 
pounds  and  kilograms  shall  be  stenciled  on 
the  same  side.  (One  kilogram  equals  2.2046 
pounds  avoirdupois.)  However,  if  the  size  of 
the  box  is  too  small  to  accommodate  all 
stenciling  on  one  side,  the  contract  and  order 
numbers  and  weights  may  be  stenciled  on  the 
side  opposite  that  used  for  the  export  marks 
and  case  number. 

(e)  The  contract  and,  as  necessary,  order 
numbers  must  appear  on  all  containers  and 
papers  relating  to  this  clause. 

(End  of  clause) 

652.246-70    Commercial  Warranty. 

As  prescribed  in  646.710-70,  insert  the 
following  clause  in  solicitations  and 
contracts  for  commercial  supplies  or 
services  awarded  and  performed  outside 
the  United  States. 

Commercial  Warranty  (July  1988) 

The  Contractor  agrees  that  the  supplies  or 
services  furnished  under  this  contract  shall 
be  covered  by  the  most  favorable  commercial 
warranties  the  Contractor  gives  to  any 
customer  for  such  supplies  or  services.  The 
rights  and  remedies  provided  herein  are  in 
addition  to  and  to  not  limit  any  rights 
afforded  to  the  Government  by  any  other 
clause  of  this  contract. 
(End  of  clause) 

PART  653— FORMS 

Sec 

653.000    Scope  of  part. 

Subpart  653.1— Ganeral 

653.101    Requirements  for  use  of  forms.       ^ 
653.101-70    Policy. 
653.107    Obtaining  forms. 
653.110    Continuation  sheets.' 

Subpart  653.2— Prescription  of  Fonns 

653.200    Scope  of  subpart. 

653.213    Small  purchase  and  other  simplified 

purchase  procedures  (SFs  18,  30. 44, 

1165,  OFs  347,  348). 


653.213-70    DOSAR  forms  (OFs  206,  206A, 
DST  1089,  OF  127). 

Subpart  653.3— Illustrations  of  Fonns 

653.300    Scope  of  subpart. 

653.302  Optional  forms. 

653.303  Agency  forms. 

653.302.127    Optional  Form  127,  Receiving 

and  Inspection  Report. 
653.302.206    Optional  Form  206,  Purchase 

Order,  Receiving  Report  and  Voucher. 
653.302.206A    Optional  Form  206A,  Purchase 

Order,  Receiving  Report  and  Voucher — 

Continuation  Sheet. 
653.303-DST-1089    Department  of  State 
Form  1089,  Order— Supplies  or  Services. 
Authority:  22  U.S.C.  2658;  40  U.S.C.  486(c); 
48  CVR  Subpart  1.3. 

653.000    Scope  of  part 

This  part  prescribes  DOSAR  forms  in 
addition  to  those  provided  in  FAR  Part 
53. 

Subpart  653.1— General 

653.101    Requiremente  for  use  of  forms. 

653.101-70    Policy. 

The  forms  in  FAR  Subpart  53.2  or  in 
Subpart  653.2  shall  be  used  as  precribed 
therein,  except  when  the  use  of  any  form 
is  prohibited  by  or  inconsistent  with 
local  laws,  or  the  supplies  or  services 
could  not  be  obtained  if  the  form  were 
used.  The  contracting  officer  shall 
justify  the  exclusion  of  any  form  in 
accordance  with  FAR  Subpart  1.4  and 
601.470. 

653.110    Continuation  sheets. 

The  provisions  of  FAR  53.110  also 
apply  to  forms  prescribed  in  the 
DOSAR. 

Subpart  653.2— Prescription  of  Forms 

653.200    Scope  of  subpart 

This  subpart  prescribes  or  references 
optional  and  DOS  forms  for  use  in 
acquisition.  Consistent  with  FAR  53.200. 
this  subpart  is  arranged  by  subject 
matter,  in  the  same  order  as  and  keyed 
to  the  parts  of  the  DOSAR  in  which  the 
form  usage  requirements  are  addressed. 

653.213    Small  purchase  and  Other 
simplified  purchase  procedures  (SFs  18, 
30,44. 1165.  OFs  347, 348). 

653.213-70    DOSAR  forms  (OF's  206, 206A, 
DST  1089.  OF  127). 

As  provided  in  FAR  53.213(e),  the 
following  forms  are  approved  for  use  in 
lieu  of  Optional  Forms  347  and  348. 

(a)  Optional  Form  (OF)  206,  Purchase 
Order,  Receiving  Report  and  Voucher, 
and  Optional  Form  206A,  Continuation 
Sheet  (see  613.505-2(a)(l)). 

(b)  Department  of  State  Form  (DST) 
1089,  Order — Supplies  or  Services  (see 
613.505-2(a)(2):  also  see  613.505-2(c)(2) 
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regarding  replacement  of  the  "Terms 
and  Conditions  Applicable  to  Purchase 
Orders,"  which  are  located  on  the 
reverse  of  the  original  copy  of  the  DST 
1089). 

(c)  When  using  OF  206,  contracting 
activities  may  use  Optional  Form  127.  ^ 

Receiving  and  Inspection  Report,  for 
that  purpose  (see  613.505-2(c)(l)).  ' 

Subpart  653.3— Illustrations  of  Forms 

653.300    Scope  of  subpart 

This  subpart  contains  illustrations  of 
forms  prescribed  in  the  DOSAR  but  not 
illustrated  in  F.\R  Subpart  53.3. 

653.302  Optional  forms. 

This  section  illustrates  the  optional 
forms  that  are  specified  by  the  DOSAR  '  . 

for  use  in  acquisitions.  The  forms  are 
illustrated  in  numerical  order.  The 

subsection  numbers  correspond  with  the  ' 

optional  form  numbers. 

653.303  Agency  forms. 

This  section  illustrates  the  DOS  forms 
that  are  specified  by  the  DOSAR  for  use 
in  acquisitions.  The  forms  are  illustrated 
in  numerical  order.  The  subsection 
numbers  correspond  with  the  DOS  form 
numbers. 

BILLING  CODE  4710-24-M 
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653.302.127  OPTIONAL  FORM  127, 
RECEIVING  AND  INSPECTION  REPORT 


RECEIVING  AND  INSPECTION  REPORT 


RECEIVED  FROM 


NAME  AND  AOORESS 


POINT  OF  SHIPMENT 


ITEM 
NO. 


QBL  NO. 


METHOD  or  ACQUISITIOM 


O  PURCHASED  O  HENTEO 

a  CONSTKUCTEO     O  LOANED 


a  DONATED 
a (OTHEH) 


INVENTORY 
OVEMAGE 


APPROPMIATION 


ALLOTMENT 


OBJECTIVE  CLASS 


DESCRIPTION  (IncluM  Tarmt  of  Accapianc*  on  Loani,  Oonationi.  Etc.) 


CERTIFICATE  OF  RECEIPT 


I  HEREBY  CERTIFY  THAT  AU  ITEMS  USTEO  ABOVE  WERE 
RECEIVED.  INSPECTED  AND  ACCEPTED 


NAME  (Type  or  PrinQ 


SIGNATURE 


OFFICE  SYMBOL 


DATE 


QUANTITY 


DOCUMENT  NtJMKRS 


REPORT  NO. 


P.O.  NO. 


REQUISITION  NO. 


TRANSFER  AUTHORITY  NO. 


CONTRACT  NO. 


JOB  NO. 


UNIT 


UNIT 
PRICE 


AMOUNT 


INSPECTOR'S  CERTIFICATE 


D   COMPLETE 
a   OVER 


O  PARTIAL 
O  SHORT 


O  FINAL 


r-,  DEFECTIVE 
MATERIAL 


lUSE  REVERSE  FOR  COMMENTS) 


60127-102  NSN  7S40  00    138  8186 


OPTIONAL  FORM  127 
REV  JANUARY  1982 
STATE     AO  •  USICA 
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653.302.206  OPTIONAL  FORM  206,  PURCHASE  ORDER, 
RECEIVING  REPORT  AND  VOUCHER 


Cm.,».ii..  c.-«.i.  U.S.      PURCHASE  ORDER,  RECEIVING  REPORT 
"•"*"'•""  AHD  VOUCHER 

(For  us*  in  foreign  countries  only) 


0«#«rtlM«Ml    AT    C«l«kl*sKflM«lf 


U.S 


Pr*M'*4  •• 


(P'«"l 


(••••I 


pHfchatar 


THE  ITNITED  STATES  GOVERNMENT.  DR. 


imUt  (P«r>*) 


A««r«aft  •!  s«)l*r 


Cantrac'  N*. 


(4*««4) 


0.0-   Vov.  N*. 


Bu.  Vm..  N». 


Pwrcn«s«  0'^*'  N«. 


PAID  BY 


0'4«'  ■»  >»f*yr  »t»<«^  wi'"  ttw  m^^»-t»ma4  ulUr  lo»  th*  oftict«»  e»  »«>»■€«»  <««cfib«^  b«l»»,  »»  —  l«»in«h»<: 


ITEM  MOS. 


ARTICLES  OR  SERVICES 


U*«  C«nrinw0ti»A  tK««t(s)  if  f««c«*««rT  • 


0r4«>>nf  O'lic*' (Si«H«t«r«) 


Apprap- 


Ail«t. 


Nam*; 


TitU 


Obl.N*. 


carttly  iK««  rt««  trimrmd  ifmrnm  liitaW  w«f«  rvcaivW  an 
».»»..__       ascapt  a«  lallaws; 


(^M) 


&*f /lafwfa 


Tillar 


App<a«a4  lar 


EacKaftfa  rata 


•a  I 


OUAMTITY 


UNIT   PRICE 


Ca*l 


Funds  Avaiiabla: 


Naaia: 


TiHa: 


Pm 


TOTAL 


PAYMENT: 
r~l   Ca«>»l««a 
I     1    PaftJal 
□    Final 


Amawnt  b>tla4,  at  par  aiiachad  kill(i) 


0(flara««cas 


Aiiiaani  variliad  cerract  (ar 


Prapairatanf  Awd.f  (^ifnarwa  ar  *nitiaU) 


P«r>wan«  fa  awtKariry  f%tm4  in  aia,  I  tartily  iKii  »a«cKar  carracr  ar.^  prapar  (ar  paya>awt. 
Sifnatwra  al  Awrtiaritad  Cartilyin«  O'lxar 


Na 


Tilla: 


ACCOUNTING  CLASSIFICATION 


Fui«4 


p     Chacli  Wa. 


Oblif .  Na. 


Paying  OHica 


Data  Paid 


Ofciaet 


datad 


,19  ,  lar  1 


an  Traasi^ar  a<  Un*ia4  Siaraft. 


Clwcli  Na. 


I»  .lar 


Ca>k 


I* 


Payaa 


T.fia  af  Payaa; 


OPTIONAL  FORM  20* 
IPORMERUV  PS.4SSI 
MAarx  i«7S 


S020»-I0l 
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IMPORTANT  NOTICE  TO  SELLER 


1.  The  entering  office  is  exempt  from  taxes. 

2.  The  invoices  must  be  submitted  in  two  copies.    Carriers'  invoices  covering  transportation  ond/or 
occessoriol  services  shall  show  on  the  original  the  following  certification  stotement,  manually 
signed  by  the  vendor  or  his  authorized  representative  and  doted:  "I  certify  that  the  above  bill  is 
correct  ond  just  ond  thot  payment  therefor   hos  not  been  received." 


3.  The  order  number  shown  in  the  upper  right  hand  comer  of  this  purchase  order  must  be  shown  on 
your  invoices. 

4.  All  communications  concerning  this  order  must  refer  to  order  number  ond  be  addressed  to  the 
originating  office. 


5'    Discount  terms,  if  any,  must  be  shown  on  all  bills. 
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2618S 


Fora  •pprovcd  br 
CaaptroUn'  GcacnJ,  U.  fl. 
Muck  It.  IMt. 


653.302.206A  OPTIONAL  FORM  206A,  PURCHASE  ORDER, 
RECEIVING  REPORT  AND  VOUCHER— CONTINUATION  SHEET 


PURCHASE  ORDER.  RECEIVING  REPORT  AND  VOUCHER 

ConttnoatioB  ShMt 


U.  S.  .- 


(Dtpu^Mat  or  auUiahatst) 


Sheet  No. of  Bureau  Vou.  No. 

Purchue  Order  Na  . 


rrcM  Nos. 


ABTICLES  OB  SEKVICKS 


QUANTITY 


UNIT  PRICE 


CoiT 


Pn 


AXOUMT 


OPTIONAL   FOBM  M6A 
(FOBMERUY   FS-455AI 
MABCH   1975 
OEPT.  OF  STATE 


u  S  OOVfONMtMt  «HNtlNO  Of «1CI     HM     O-5'»-10I 


50206-201 


26186 
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00 


653  303-OST-1089  DEPARTMENT  OF  STATE  FORM  1M9. 
ORDER— SUPPLIES  OR  SERVICES 

DEPARTMENT  OF  STATE 
WASHINGTON  DC  20620 

ORDER  -  SUPPLIES  OR  SERVICES 

(8ubj0ot  to  fmt  ABd  oondition*  on  r»v»r»»  Ud») 


0»tOE*  NUMBER  MUST  APPEAR  ON  AU  PACKAGES  AND  RELATED  PAPERS 


ATTENTION: 
MW>Nt: 


2  CONTIUCT  NUMKK 


t  Gtl  NUMK« 


<0T«> 


3  C 


i<  Om* 


t  PSC 


e  SMIPPINC  INSTPUCTIONS 


12  WOOT'Cf 


7  OROC*  NUMK* 


14  0«wS>f 


IS  ocscKimoN 


17  ArpROMlATION 


AuOTMENT 


II  CONTRACTOR 

TO 


OUNt« 


LINE 
ITEM 


UMI 


CATALOG/NSN 


SIO 


OCLIO 


ruMC 


tO«J 


It  CONtlGNff  ANO  OfSTMATION 

8 

H 
I 

T 
O 


20  mTIMATE  OCSTlNATiON 


SUPPUES  OM  SERVICES 


Oativoy 


NO  Of 
UMTS 


UNIT  PRICE 


21   FOB  POINT/FAS  POINT 


122  DISCOUNT 


TOTAL 


23  ISSUER  S  NAME 


J- 


24  ISSUER  SPMONC 


•ItUNQ  INtTnuCTIONS 
Comrwiw  •  inyoKi*  WWII  tm  •ubmniad  n>  •«  er^aoial  end  oo*  etv  w  com   ana  ief«i   •mount    Coniroeiof  <»«•«  furnxh   ••«n«d  roeoiRi  •rom 

Otfico  o4  Ftnonco  —  Gonoral  Ctotmo 
P  O    loa  »*»1 

Roa«lv'^  Station 

Ar1in«lon.  VA  2220* 
Inwoicoa   mutt   anew  tho   Daponmom  a    10  d.flit   ordo#   nwmbo*.   ttmo  pay- 
mani    d'tcount   lavan   tl   nail,    doacnption   o*    aecn    'tam.    quantity,    unit 


iranapanation  carriar  ••  proel  H««  aMpwtam  noa  boon  toraiorOod 

Wtion  Contraetw   la  roquooiotf  le  propay  tranaponaiion  cna'goa  afainat 
an  F  O  •   ardor,  aucn  cnarpoa  ara  le  ka  adOad  aa  a  aaparata  nam  lo  tno 

invoico  and  muat  ba  aupporiod  by  a  paid  trar>aponation  roco.pt    H  antp- 
mont  vM  APO  luroian  poatai  racoipia 


26  CONTRACTING/ORDERING  OFFCER 


S'^nfllu'a 


FORMOST-  1099-4-81 


ORIGINAL  CONTRACTOR 
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TERMS  AND  CONDITIONS  APPLICABLE  TO  PURCHASE  ORDER 

Note:  If  ■  contract  numbor  ia  shown.  Yerms  and  Conditions  of  th«  applicabt*  contract  shall  apply  to  this  Dalivfy  Ofdor  iRfhich  is  tssuod 
pursuant  tharato. 


1  INSPECTION  AND  ACCEPTANCE  -  Inspection  and  acceptance 
will  be  at  destination,  unless  otherwise  provided  Until  delivery  and 
acceptance,  and  after  anv  rejection,  risk  of  loss  will  be  on  the  Con- 
tractor unless  loss  results  from  negligence  of  the  Government 

2  VAR  ATION  IN  QUANTITY  •  No  variation  in  the  quantity  of 
any  Item  called  for  by  this  contract  will  be  accepted  unless  such 
variation  has  been  caused  by  conditions  of  loading,  shipping,  or 
packing,  or  allowances  in  manufacturing  processes,  and  then  only  to 
the  extent,  if  any.  specified  elsewhere  in  this  contract 

3  DISCOUNTS  -  (a)  Time  discounts  wilt  be  computed  from  (1) 
date  of  delivery  of  the  supplies  to  carrier  when  delivery  and  accept- 
ance are  at  the  point  of  ongm,  (2)  date  of  delivery  at  destination  or 
port  of  embarkation,  when  delivery  arul  acceptance  are  at  either  of 
those  points,  or  (3)  date  a  proper  invoice  or  voucher  is  received  in 
the  office  specified  by  the  Government,  if  the  latter  date  is  later 
than  the  date  of  delivery  (b)  Payment  will  be  deemed  to  have  been 
mane  on  the  date  which  appears  on  payment  checks 

4  DISPUTES  -  (This  contract  is  governed  by  the  Contract  Disputes 
Act  of  1978  (Public  Law  95-563  the  Act' ))  The  Act  provides 
administrative  procedures  for  the  submittal,  analysis,  negotiation, 
and  if  necessary,  litigation  of  claims  relating  to  this  contract  The 
parties  to  this  contract  must  comply  with  certain  time  restric- 
tions on  rendering  ot  contracting  officer  decisions  on  claims,  and 
on  the  appeal  of  those  decisions  Further  details  on  the  rights  and 
remedies  under  the  Act  may  be  found  in  the  Federal  Procurement 
Regulations  at  1-1  31 B  4 

5  FOREIGN  SUPPLIES  -  This  contract  is  subject  to  the  Buy 
Amencan  Act  (41  US  C  10  ad)  as  implemented  by  Executive 
Order  10582  of  December  17,  1954.  and  any  restrictions  m  ap- 
propriation acts  on  the  procurement  of  foreign  supplies 

6  CONVICT  LABOR  -  In  connection  with  the  performance  of 
work  under  thiS  contract,  the  Contractor  agrees  not  to  employ  any 
person  undergoing  sentence  or  imprisonment  except  as  provided  by 
Public  Law  89- 176  September  10.  1965(18USC  40S2(c)  (2)) 
and  Executive  Order  11775.  December  29.  1973 

7  OFFICIALS  NOT  TO  BENEFIT  -  No  member  of  or  Delegate  to 
Congress  or  resident  commissioner,  shall  be  admitted  to  any  share  or 
part  of  this  contract,  or  to  any  benefit  that  may  arise  therefrom,  but 


this  provision  shall  not  be  construed  to  extend  to  this  contract  it 
made  with  a  corporation  for  its  garteral  berwfit 

8  COVENANT  AGAINST  CONTINGENT  FEES  •  The  Contractor 
warrants  that  no  person  or  sellirtg  agerury  has  tieen  employed  or  re- 
tained to  solicit  or  secure  this  contraa  upon  ar>v  ayeement  or  un- 
derstanding for  a  commission,  percentage,  brokerage,  or  contirtgeni 
fees  excepting  bona  fide  employees  or  bona  fide  established  com- 
mercial or  selling  agencies  maintained  by  the  Contractor  for  the 
purpose  of  securing  business  For  breach  or  violation  of  this  war- 
ranty the  Government  shall  have  the  right  to  annul  this  contract 
without  liabilitY  or  in  its  discration  to  deduct  from  the  contract 
price  or  consideration,  or  otherwise  recover,  the  full  amount  of 
such  commission,  percentage,  brokerage,  or  contingent  fee 

9  FEDERAL.  STATE.  AND  LOCAL  TAXES  -  Except  as  may  be 
otherwise  provided  in  this  contract,  the  contract  price  includes  all 
applicable  Federal.  State,  and  local  taxes  and  duties  in  effect  on  the 
date  of  this  contract  but  does  not  include  any  taxes  from  which  the 
Government,  the  contractor  or  this  transaction  is  exempt  Upon 
request  of  the  Contractor,  the  Government  shall  furnish  a  tax 
exemption  certificate  or  similar  evidence  of  exemption  with  re- 
spect to  any  such  tax  not  included  in  the  contract  price  pursuant  to 
this  clause  For  the  purpose  of  this  clause,  the  term  "date  of  this 
contract"  means  the  date  of  the  contractor's  quotation  or.  if  no 
quotation,  the  date  of  this  Purchase  Order 

10  SERVICE  CONTRACT  ACT  OF  1965.  As  Amended  (Service 
contracts  not  exceeding  (2.500)  -  Except  to  the  extent  that  an 
exemption,  variation,  or  tolerance  would  apply  pursuant  to  29  CFR 
4.6  if  this  were  a  contract  in  excess  of  $2,500.  the  Contractor  and 
any  sub-contractor  hereurxler  shall  pay  all  of  his  employees  er^ged 
in  performing  work  on  the  contract  not  less  than  the  minimum 
wage  specified  under  section  6(a)  (1 )  of  the  Fair  Labor  Standards 
Act  of  1 938,  as  amended  All  regulations  and  interpretations  of  the 
Service  Contract  Act  of  1965  expressed  by  29  CFR  Pan  4  are 
hereby  incorporated  by  reference  in  this  contract 

1 1  The  following  terms  and  conditions  are  applicable  to  purchases 
in  excess  of  $2,500  (a)  Employment  of  the  Har>dicapped  -  Federal 
Procurement  Regulation.  Temporary  Regulation  38.  dated  May  26 
1 976  (b)  Contract  Work  Hours  and  Safety  Standards  Act  -  Over- 
time Compensation  Section  -  Federal  Procurement  Regulation 
1-12  303  (c)  Service  Contract  Act  of  1 965  -  (Services  contracts  m 
excess  of  S2.500)  Federal  Procurement  Regulation  1  -1 2.904-1 


MARKING  INSTRUCTIONS 


COfJTAINERS  OP  PACKAGES  Shall  be  plainly  marked  to  show 
the  Older  number  brief  description  of  contents,  including  form 
numoer  if  any  quantity  and  vendor  s  name 


Receiving  clerk  may  reject  any  deliveries  which  do  not  t>ear  such 
identification 


SHIPPING  DOCUMENTS  ANO  CORRESPONDENCE 


All  shipping  documents  and  correspondence  pertaining  to  this  order 
(except  invoices  as  stated  below)  shall  be  referred  or  forwarded  to 

BILUNO  CODE  4710-24-C 


the  person  and  organization  wfio  signed  the  order  Such  docurrents 
MUST  refer  to  the  departments  order  number 
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SUBCHAPTER  I— DOS 
SUPPtEMENTATIONS 

PART  67a-SPECIAL  CONTRACTING 
PROGRAMS 

Subpart  670.1— Intamational  Narcotics 
Control  Program  Acquisitions 

Sec. 

670.101  Scope  of  subpart. 

670.102  Policy. 

670.103  Applicability. 

Authority:  22  U.S.C.  2658:  40  U.S.C.  466(c): 
48  CFR  Subpart  1.3 

Subpart  670.1— International  Narcotics 
Control  Program  Acquisitions 

670.101    Scop*  of  subpart 

This  subpart  prescribes  policies  for 
acquisitions  under  the  International 
Narcotics  Control  (INC)  Program,  which 
is  authorized  by  section  481  of  the 


Foreign  Assistance  Act  of  1961,  as 
amended  (22  U.S.C  2291). 

670.102    Policy. 

(a)  The  Procurement  Executive  is 
responsible  for  INC  Program 
acquisitions.  In  this  capacity,  the 
Procurement  Executive  has  the  specific 
authority  to  enter  into  and  administer 
INC  funded  contracts.  Unless  otherwise 
directed  by  the  Secretary  of  State  or 
provided  in  DOS  regulations,  the 
Procurement  Executive  shall  also 
provide  policy  direction  and  prescribe  or 
approve  standards,  procedures,  and 
internal  instructions  for  the  award  and 
administration  of  INC  funded  contracts, 
including  contracts  with  individuals  for 
personal  services  abroad. 

(b)  To  accomplish  the  purposes  of  the 
INC  Program,  the  following 
implementing  authorities  and 


regulations  may  be  utilized  to  the  extent 
the  Procurement  Executive  deems 
necessary  or  appropriate  in  the 
performance  of  the  acquisition  function. 

(1)  The  Foreign  Assistance  Act  of 
1961,  as  amended. 

(2)  Sections  1,  2,  and  3  of  Executive 
Order  No.  11223  of  May  12, 1965. 

(3)  Chapter  7  of  this  Title.  Agency  for 
International  Development  Acquisition 
Regulation,  48  CFR  Ch.  7,  including  any 
amendments  thereto. 

(c)  Authority  to  perform  functions 
prescribed  in  this  subpart  may  be 
redelegated. 

670.103    Applicabliity. 

The  provisions  of  this  subpart  apply 
to  acquisitions  for  the  INC  Ptogram  both 
within  and  outside  the  United  States. 

(FR  Doc.  86-15466  Filed  7-8-68;  8:45  am) 

BIUING  COOe  4710-24-11 


Monday 
July  11,  1988 


Part  IV 


Department  of 
Education 

Office  of  Special  Education  and 
Rehabilitative  Services 

34  CFR  Parts  316  and  318 

Training  Personnel  for  the  Education  of 

the  Handicapped;  Proposed  Rulemaking 


UMI 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Retiabilitative  Services 

34  CFR  Parts  316  and  318 

Training  Personnel  for  the  Education 
of  the  Handicapped 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Training  Personnel  for  the  Education  of 
the  Handicapped  Program  under  Part  D 
of  the  Education  of  the  Handicapped 
Act  (EHA).  These  amendments  are 
needed  to  implement  changes  made  by 
the  Education  of  the  Handicapped  Act 
Amendments  of  1986.  The  intended 
effect  of  these  proposed  regulations  is  to 
clarify  the  statutory  requirements  and 
improve  the  operation  of  the  program. 
DATE:  Comments  must  be  received  on  or 
before  August  10. 1988. 
ADDRESS:  Comments  concerning  the 
proposed  regulations  should  be 
addressed  to  Dr.  Norman  Howe, 
Division  of  Personnel  Preparation, 
Office  of  Special  Education  Programs. 
Department  of  Education.  400  Maryland 
Avenue  SW.  (Switzer  Building.  Room 
3094— M/S  2313).  Washington.  DC 
20202.  A  copy  of  any  comments  that 
concern  information  collection 
requirements  should  also  be  sent  to  the 
Office  of  Management  and  Budget  at  the 
address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Norman  Howe,  Telephone:  (202)  732- 
1068. 

SUPPLEMENTARY  INFORMATION:  The 
Training  Personnel  for  the  Education  of 
the  Handicapped  Program  is  authorized 
by  sections  631  and  632  of  the  EHA. 
Section  631  creates  three  specific 
programs,  providing  grants  to  (1) 
nonprofit  organizations  for  parent 
training  and  information,  (2)  institutions 
of  higher  education  (IHEs)  and  nonprofit 
organizations  training  personnel  for 
careers  in  special  education  and  nearly 
intervention,  and  (3)  IHEs  and  nonprofit 
organizations  for  special  projects. 
Section  632  provides  for  grants  to  State 
educational  agencies  (SEAs)  and  IHEs 
for  preservice  and  inservice  personnel 
training. 

In  the  past,  the  regulations 
implementing  all  four  programs  were 
included  under  34  CFR  Part  318,  and  the 
same  selection  criteria  were  used  in 
reviewing  applications  submitted  under 
that  part.  However,  in  order  to  clarify 
the  separate  requirements  for  the 
programs,  and  to  propose  separate 


selection  criteria.  34  CFR  Part  318  will 
be  divided  into  three  separate  parts. 

The  final  regulations  for  the  program 
authorized  by  section  632  were 
published  July  8. 1987  as  Part  319. 

The  new  proposed  Part  316  and  Part 
318  would  contain  the  regulations  for 
Parent  Training  and  Information 
Centers,  and  Training  Personnel  for 
Careers  in  Special  Education  and  Early 
Intervention  authorized  by  section  631. 
Three  separate  components  are 
addressed  in  the  proposed  regulations: 
Parent  training  and  information  centers: 
training  personnel  for  careers  in  special 
education  and  early  intervention;  and 
special  projects. 

Under  the  parent  training  and 
information  centers  program,  eligible 
parent  organization  may  submit 
applications  that  proposed  training  and 
dissemination  of  information  to  parents 
of  children  and  youth  with  handicaps, 
and  to  professionals  and 
paraprofessionals  who  work  with 
parents,  to  enable  parents  to  participate 
more  fully  and  effectively  with 
professionals  in  meeting  the  educational 
needs  of  children  and  youth  with 
handicaps.  The  Secretary  would  select 
applications  for  funding  based  on  the 
selection  criteria  established  in  the 
regulations. 

Under  the  training  personnel  for 
careers  in  special  education  and  early 
intervention  program,  eligible  applicants 
may  propose  preservice  training  of 
p>ersonnel  for  careers  in  special 
education  and  early  intervention.  In  the 
special  projects  program,  applicants 
may  propose  preservice  and  inservice 
training  activities. 

Executive  Order  12606 

Regulations  governing  the  Parent 
Training  and  Information  Centers 
program  will  have  a  positive  impact  on 
the  family  and  are  consistent  with 
Executive  Order  12606 — The  Family. 
The  regulations  strengthen  the  authority 
and  participation  of  parents  in  the 
education  of  their  children  by  providing 
appropriate  training  and  disseminating 
information. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classiHed  as  major  . 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  would  not 


impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act  of  1980 

Sections  316.20,  316.21,  316.31,  318.20. 
318.21.  and  318.35.  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980. 
(44  U.S.C.  3504  (h)).  the  Department  of 
Education  will  submit  a  copy  of  these 
proposed  regulations  to  the  Office  of 
Management  Budget  (OMB)  for  its 
review.  Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  OfTice  of 
Information  Regulatory  Affairs.  OMB, 
Room  3002.  New  Executive  Office 
Building.  Washington.  DC  20503: 
Attention:  James  D.  Houser. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
All  comments  submitted  in  response  to 
these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4628.  Switzer  Building.  330  "C"  Street. 
SW.,  Washington.  DC  20202.  between 
the  hours  of  8:30  a.m.  and  4:00  p.m.. 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

In  addition,  the  Secretary  invites 
comments  on  the  new  selection  criteria 
which  expand  the  previous  focus  on 
extent  of  needs  to  include  the  capacity 
of  the  institution  to  make  an  impact  on 
need.  This  addresses  not  only  the 
applicant's  ability  to  define  the  present 
and  projected  need  addressed  in  the 
application,  but  also  allows  the 
application  to  be  evaluated  in  terms  of 
whether  or  not  the  identified  need  is 
significant  and  the  extent  to  which  the 
result,  i.e.,  the  graduates  of  the  training 
program  can  be  expected  to  have  an 
impact  on  that  need. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 


transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects 

34  CFR  Part  316 

Education.  Education  of  handicapped. 
Education-training,  Grant  programs- 
education.  Nonprofit  organizations. 
Teachers. 

34  CFR  Pari  318 

Education.  Education  of  handicapped. 
Education-training.  Grant  programs- 
education.  Student  aid.  Teachers. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.029:  Training  Personnel  for  the  Education 
of  the  Handicapped) 

Dated:  May  17. 1»8«. 
William  ].  Bennett. 
Secivtary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  new  Part  316  and 
by  revising  Part  318  to  read  as  follows: 

Part  316— TRAINING  PERSONNEL  FOR 
THE  EDUCATION  OF  THE 
HANDICAPPED— PARENT  TRAINING 
AND  INFORMATION  CENTERS 

Subpart  A— General 

316.1  What  is  the  purpose  of  this  program? 

316.2  Who  is  eligible  for  an  award? 

316.3  What  activities  may  the  Secretary 
fund? 

316.4  What  regulations  apply  to  this 
program? 

316.5  What  definitions  apply  to  this 
program? 

316.6  What  are  the  application  requirements 
for  a  continuation  award? 

Subpart  B— (Reserved] 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

316.20  How  does  the  Secretary  evaluate  an 
application? 

316.21  What  selection  criteria  does  the 
Secretary  use? 

316.22  What  additional  factors  docs  the 
Secretary  consider? 

Subpart  O— What  Conditions  Must  a 
Grantee  Meet? 

316.30  What  types  of  ser\'ices  are  required? 

316.31  What  types  of  reports  are  required? 

316.32  What  are  the  duties  of  the  board  of 
directors  or  special  governing  committee 
of  a  parent  organization? 

Authority:  20  U.S.C.  1431  and  1434.  unless 
otherwise  noted. 

Subpart  A— General 

§  316.1    What  is  the  purpose  of  this 
program? 

(a)  This  program  supports  grants  to 
parent  organizations  for  the  purpose  of 


providing  training  and  information  to 
parents  of  children  and  youth  with 
handicaps  and  to  persons  who  work 
with  parents,  to  enable  parents  to 
participate  more  fully  and  effectively 
with  professionals  in  meeting  the 
educational  needs  of  their  children  and 
youth. 

(b)  Parent  training  and  information 
programs  may.  at  a  grantee's  discretion, 
include  State  or  local  educational 
personnel  if  that  participation  will 
further  an  objective  of  the  program 
assisted  by  the  grant. 

(Authority:  20  U.S.C.  1431(c)) 

§  316.2    Who  is  eligible  for  an  award? 

(a)  Parent  organizations  are  eligible  to 
receive  grants  under  this  program.  A 
parent  organization  is  a  private 
nonprofit  organization  that  meets  the 
following  requirements. 

(1)  The  organization  is  governed  by  a 
board  of  directors  on  which  a  majority 
of  the  members  are  parents  of  children 
and  youth  with  handicaps  and  that 
includes  professionals  in  the  field  of 
special  education  and  related  services 
who  serve  children  and  youth  with 
handicaps:  or 

(2)  Has— 

(i)  A  membership  representing  the 
interests  of  individuals  with  handicaps: 
and 

(ii)  A  special  governing  committee,  a 
majority  of  the  members  of  which  are 
parents  of  children  and  youth  with 
handicaps,  and  which  includes 
professionals  in  the  fields  of  special 
education  and  related  services. 

(b)  The  organization,  in  providing 
training  and  information  under  this  part 
must  serve  the  parents  of  children  and 
youth  representing  a  full  range  of 
handicapping  conditions. 

(c)  The  organization  must  demonstrate 
the  capacity  and  expertise  to  conduct 
the  authorized  training  and  information 
activities  effectively. 

(Authority:  20  U.S.C.  1431(c)) 

§  316.3    Wtiat  activities  may  the  Secretary 
fund? 

Parent  training  and  information 
programs  assisted  under  this  program 
must  be  designed  to  assist  parents  to — 

(a)  Understand  the  nature  and  needs 
of  the  handicapping  conditions  of  their 
children  and  youth; 

(b)  Provide  follow-up  support  for  their 
children  and  youth's  educational 
programs; 

(c)  Communicate  more  effectively 
with  special  and  regular  educators, 
administrators,  related  services 
personnel,  and  other  relevant 
professionals; 

(d)  Participate  fully  in  the  educational 
decisionmaking  processes,  including  the 


development  of  a  child's  individualized 
education  program; 

(e)  Obtain  information  about  the 
programs,  services,  and  resources 
available  to  their  children,  and  the 
degree  to  which  the  programs,  services, 
and  resources  are  appropriate;  and 

(f)  Understand  the  provisions  for 
educating  children  and  youth  with 
handicaps  under  Part  B  of  the  Act. 

(Authority:  20  U.S.C.  1431(c)) 

§  316.4    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  this 
program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  That  Apply  to  Department 
Regulations),  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(b)  The  regulations  in  this  Part  316. 

(Authority:  20  U.S.C.  1431(c)) 

§  316.5    What  definitions  apply  to  ttiis 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  p;<rt  arc 
defined  in  34  CFR  Part  77.1: 

Applicant 

Application 

Award 

Department 

EDGAR 

Fiscal  year 

Grant  period 

Local  educational  agency 

Nonprofit 

Preschool 

Private 

Project  \ 

Public 

Secretary 

State 

State  educational  agency 

(b)  Definitions  in  34  CFR  Part  300.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  300: 
Individualized  education  program 

(§  300.30) 
Parent  (§  300.10) 
Related  services  {§  300.13) 
Special  education  (§  300.14) 

(c)  Other  definitions  specific  to  34 
CFR  Part  316.  The  following  terms  used 
in  this  part  are  defined  as  follows: 

(1)  "Act"  means  the  Education  of  the 
Handicapped  Act  (EHA). 

(2)  "Children  and  youth  with 
handicaps"  means  children  and  youth 
who  are  mentally  retarded,  hard  of 
hearing,  deaf,  speech  or  language 
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impaired,  visiMlly  handicapped, 
seriously  emotionally  disturbed, 
orthopedically  impaired,  other  health 
impaired,  or  who  have  specific  learning 
disabilities  and  who  by  reason  thereof 
need  special  education  and  related 
services. 

(Authority:  20  U.S.C.  J431(c)) 

§316.8    What  arc  lh«  ^plication 
requircmtnts  for  a  continuation  award? 

In  addition  to  meeting  the 
requirements  of  34  CFR  75.118,  an 
application  for  a  continuation  award 
under  this  program  must  include  a  copy 
of  a  written  review,  by  the  recipient's 
board  of  directors  or  special  governing 
committee,  of  the  parent  and  training 
information  program  conducted  by  the 
recipient  during  the  preceding  Hscal 
year. 

(Authority:  20  U.S.C  1431(c)(3)) 

Subpart  B — [Reserved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§316.20    How  tf'>«sttw  Secretary  •vahmte 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  316.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  20  U.S.C.  1431(c)) 

§  316.21    What  Miectlon  criteria  do«»  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Extent  of  present  and  projected 
needs.  (15  points)  The  Secretary  reviews 
each  application  to  determine  the  extent 
to  which  the  project  makes  an  impact  on 
parent  training  and  information  needs, 
consistent  with  the  purposes  of  the  Act 
including  consideration  of  the  impact 
on — 

(1)  The  present  and  projected  needs  in 
the  applicant's  geographic  area  for 
trained  parents;  and 

(2)  The  present  and  projected  training 
and  information  needs  for  personnel  to 
work  with  parents  of  children  and  youth 
with  handicaps. 

[h]  Anticipated  profect  results.  (25 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  will  assist  parents 
to— 

(1)  Understand  the  nature  and  needs 
of  the  handicapping  conditions  of  their 
children; 


(2)  Provide  foUow-up  support  for  their 
children  and  youth's  educational 
programs: 

(3)  Communicate  more  effectively 
with  special  and  regular  educators, 
administrators,  related  services 
personnel,  and  other  relevant 
professionals; 

(4)  Participate  fully  in  educational 
decisionmaking  processes,  including  the 
development  of  their  child's 
individualized  educational  program: 

(5)  Obtain  information  about  the 
programs,  services,  and  resources 
available  to  their  children  and  the 
degree  to  which  the  programs,  services, 
and  resource*  are  appropriate  to  meet 
the  needs  of  their  children;  and 

(6)  Understand  the  provisions  of  Part 
B  of  the  Act. 

(c)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  High  quality  in  the  design  of  the 
project: 

(2)  An  effective  management  plan  that 
ensures  proper  and  efficient 
administration  of  the  project: 

(3)  How  the  objectives  of  the  project 
relate  to  the  purpose  of  the  program;  and 

(4)  The  way  the  applicant  plans  to  use 
its  resources  and  persormel  to  achieve 
each  objective. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  for  the  project' 
and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable.  (See  34  CFR  75.590. 
Evaluation  by  the  grantee.) 

(e)  Quality  of  key  personnel.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  in  the  project,  including — 

(1)  The  qualifications  of  the  project 
director; 

(2)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project 

(3)  The  time  that  each  of  the  key 
personnel  plans  to  commit  to  the  project 

(4)  How  the  applicant  as  a  part  of  its 
nondiscriminatory  practices,  will  ensure 
that  its  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
handicapping  condition;  and 

(5)  Evidence  of  the  applicant's  past 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project. 

(f)  Budget  and  cost-effectiveness.  (10 
points)  The  Secretary  reviews  each 


application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(Authority:  20  U.S.C.  1431(c)) 

§316.22    What  addKional  factors  does  the 
Secretary  conslderT 

In  addition  to  the  criteria  in  9  316.21, 
the  Secretary  considers  the  following 
factors  in  making  an  award: 

(a)  Geographic  distribution.  In 
selecting  projects  for  award,  the 
Secretary  ensures  that,  to  the  greatest 
extent  possible,  awards  are  distributed 
geographically,  on  a  State  or  regional 
basis,  throughout  all  the  States  and 
serve  parents  of  children  and  youth  with 
handicaps  in  both  urban  and  rural  areas. 

(b)  Unserved  areas.  In  selecting 
projects  for  award,  the  Secretary  gives 
priority  to  applications  that  propose  to 
serve  unserved  areas. 

(Authority:  20  US.C.  143t(c)) 

Subpart  D— What  CondWofw  Must  A 
Grantee  Meet? 

§316.30    What  types  Of  services  are 

required? 

(a)  Projects  must  be  designed  to  meet 
the  unique  training  and  information 
needs  of  parents  of  children  and  youth 
with  handicaps  who  live  in  the  area  to 
be  served  by  the  project,  particularly 
those  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented. 

(b)  A  grantee  shall  consult  with 
appropriate  agencies  which  serve  or 
assist  children  and  youth  with 
handicaps  in  the  geographic  areas 
served  by  the  project. 

(Authority:  20  U.S.C.  1431(c)) 

§316l31    Whs*  types  o*  reports  are 
required? 

Not  more  than  sixty  days  after  the  end 
of  the  fiscal  year,  a  grantee  shall  submit 
a  report  to  the  Secretary,  in  such  form 
and  detail  as  the  Secretary  determines 
to  be  appropriate,  that  includes — 

(a)  The  number  of  individuals  trained 
under  the  grant  by  category  of  training 
and  level  of  training,  i.e.,  introductory, 
elementary,  or  advanced;  and 

(b)  The  types  of  training  and 
information  provided. 

(Authority:  20  U.S.C.  1434) 

§316.32    What  are  the  duHss  of  tlie  board 
of  directors  or  special  governing 
commKlee  o(  a  pwant  wasntiadow? 


The  recipient's  board  of  directors  or 
special  governing  committee  as 
described  in  |  316.2  must  meet  at  least 


once  in  each  calendar  quarter  to  review 
the  parent  training  and  information 
activities  for  the  grant. 

(Authority:  20  U5.C.  1431(c)) 

PART  31t— TRAINING  PERSONNEL 
FOR  THE  EDUCATION  OF  THE 
H  ANOICAPPED-CAREERS  IN 
SPECIAL  EDUCATION  AND  EARLY 
INTERVENTION 

Subpart  A— Ceneral 

Sec 

318.1  What  is  the  purpose  of  this  program? 

318.2  Who  is  eligible  for  an  award? 
318J  What  activitiea  may  the  Secretary 

fund? 

318.4  What  priorities  may  the  Secretary 
establish? 

318.5  What  regulations  apply  to  this 
program? 

318.6  What  dennitions  apply  to  this 
program? 

Sul>part  B—(  Reserved] 

Sut>part  C— How  Does  ttte  Secretary  Make 
an  Award? 

318.20  How  does  the  Secretary  evaluate  an 
application? 

318.21  What  selection  criteria  does  the 
Secretary  use? 

318.22  What  additional  factors  does  the 
Secretary  consider? 

Subpart  O— What  Conditions  Must  a 
Grantee  Meet? 

318.30  Is  student  financial  assistance 
authorized? 

318.31  What  are  the  student  rmancial 
assistance  criteria? 

318.32  May  the  grantee  use  funds  if  a 
financially  assisted  student  withdraws  or 
is  dismisMd? 

31&33    What  types  of  reports  are  required? 

Authority:  20  U£.C  1431  and  1434.  unless 
otherwise  noted. 

Subpart  A— General 

§316.1    Wfhat  is  the  purpose  of  this 
program? 

This  program  serves  to  increase  the 
quantity  and  improve  the  quality  of 
personnel  available  to  serve  children 
and  youth  with  handicaps  through — 

(a)  The  provision  of  awards  to  support 
the  preservice  training  of  personnel  for 
careers  in  special  education  and  early 
intervention  in — 

(1)  Special  education  teaching, 
including  speech-language  pathology, 
audiology,  and  adaptive  physical 
education; 

(2)  Related  services  to  children  and 
youth  with  handicaps  in  educational 
settings: 

(3)  Special  education  supervision  and 
administration: 

(4)  Special  education  research;  and 

(5)  Training  of  special  education 
personnel  and  other  personnel  providing 
special  services  and  preschool  and  early 


intervention  services  for  children  with 
handicaps;  and 

(b)  Special  projects  designed  to 
develop  and  demonstrate  new 
approaches  for  the  preservice  and 
inservice  training  described  in 
§  318.3(a). 

(Authority:  20  U.S.C.  1431  (a)  and  (b)  and 
1434) 

§  318.2    Who  is  eligible  for  an  award? 

(a)  The  following  agencies  are  eligible 
for  assistance  under  this  part: 

(1)  Institutions  of  higher  education: 
and 

(2)  Other  appropriate  nonproHt 
agencies. 

(b)  In  order  to  receive  a  preservice 
training  grant  under  §  318.3  an 
institution  or  agency  must  demonstrate 
that  it  meets  State  and  professionally 
recognized  standards  for  the  training  of 
special  education  and  related  services 
personnel,  as  evidenced  by  appropriate 
State  and  professional  accreditation, 
unless  the  grant  is  for  the  purpose  of 
assisting  the  applicant  agency  or 
institution  to  meet  those  standards. 

(Authority:  20  U.S.C.  1431(a)(2)) 

§318.3    What  activities  may  the  Secretary 
fund? 

The  Secretary  supports  three  types  of 
projects  under  this  program: 

(a)  Special  projects  designed  to 
include — 

(1)  Development,  evaluation,  and 
distribution  of  innovative  approaches  to 
personnel  preparation; 

(2)  Development  of  materials  to 
prepare  persoimel  to  educate  children 
and  youth  with  handicaps:  and 

(3)  Other  preservice  and  inservice 
projects  of  national  signiHcance. 

(b)  Development  of  new  programs 
designed  to  establish  and  increase  the 
capacity  and  quality  of  preservice 
training. 

(c)  Improvement  of  existing  programs 
designed  to  maintain  and  upgrade  the 
capacity  and  quality  of  preservice 
training. 

(Authority:  20  U.S.C.  1431  (a)  and  (b)) 

§  318.4    What  prtorfties  may  the  Secretary 
establish? 

(a)  Projects  supported  under  this 
program  that  meet  a  priority  as 
described  in  paragraph  (b)  or  (c)  of  this 
section  may  provide  training  to  degree, 
nondegree,  certified,  and  noncertified 
personnel,  except  that  doctoral  and 
post-doctoral  preparation  may  be 
supported  only  under  the  priorities 
described  in  paragraphs  (b)(3)  and  (b)(8) 
of  this  section. 

(b)  The  Secretary  may  select  annually 
one  or  more  of  the  following  priority 
areas  for  funding: 


(1)  Preparation  of  special  educators. 
This  priority  supports  projects  under 

S  318.3  (b)  and  (c)  which  are  designed  to 
provide  preservice  training  of  personnel 
for  careers  in  special  education  of 
children  and  youth  with  handicaps,  or 
supervisors  of  those  personnel  The 
priority  includes  the  preparation  of 
special  teachers  of  children  and  youth 
with  handicaps,  special  education 
administrators  and  supervisors,  speech- 
language  pathologists,  audiologists. 
adaptive  physical  educators,  vocational 
educators,  and  infant  intervention 
speciahsts. 

(2)  Preparation  of  related  services 
personnel.  This  priority  supports 
projects  under  {  318.3  (b)  and  (c)  which 
are  designed  to  provide  preservice 
preparation  of  individuals  who  provide 
developmental,  corrective,  and  other 
supportive  services  that  assist  children 
and  youth  with  handicaps  to  beneHt 
from  special  education.  These  include 
paraprofessional  personnel,  therapeutic 
recreation  specialists,  health  service 
providers,  physical  therapists, 
occupational  therapists,  and  other 
related  services  personnel. 

(3)  Preparation  of  leadership 
personnel.  This  priority  supports 
projects  under  §  318.3  (b)  and  (c)  whi<di 
are  designed  to  provide  preservice 
doctoral  and  post-doctoral  preparation 
of  professional  personnel  such  as 
administrators  and  supervisors, 
researchers,  and  teacher  trainers. 

(4)  Transition  of  youth  with  handicaps 
to  adult  and  working  life.  This  prioniy 
supports  projects  under  {  318.3  (b)  and 
(c)  which  are  designed  to  provide 
preservice  preparation  of  individuals 
who  assist  youth  with  handicaps  in  their 
transition  from  school  to  adult  roles. 
Personnel  may  be  prepared  to  provide 
short-term  transitional  services,  long- 
term  structured  employment  services,  or 
instruction  in  community  and  school 
settings  with  secondary  school  students. 

(5)  Preparation  of  personnel  to 
provide  services  to  newborn  and  infant 
handicapped  children.  This  priority 
supports  projects  under  $  318J  (b)  and 
(c)  which  are  designed  to  provide 
preservice  preparation  of  individuals 
who  serve  newborns  and  infants  with 
handicaps  or  those  who  are  at  high  risk 
of  being  handicapped.  Personnel  may  be 
prepared  to  provide  short-term  services 
or  long-term  services  that  extend  into  a 
child's  preschool  program. 

(6)  Preparation  of  personnel  for 
special  populations  of  children  with 
handicaps.  This  priority  supports  the 
preservice  preparation  of  special 
education  and  related  services 
personnel  under  §  318.3  (b)  and  (c)  who 
will  serve  special  populations  of 
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children  with  handicaps  who,  because 
of  special  characteristics,  require 
professional  competencies  in  addition  to 
those  needed  for  other  children  with 
similar  disabilities.  Projects  funded 
under  this  priority  must  define  a  specific 
special  population,  describe  the 
additional  competencies  that  are  needed 
by  professionals  serving  that  population, 
and  show  how  the  project's  training 
program  will  result  in  the  attainment  of 
those  competencies. 

(7)  Preparation  of  personnel  to  work 
in  rural  areas.  This  priority  supports 
projects  under  §  3ia3  (b)  and  (c)  which 
are  designed  to  provide  preservice 
training  of  personnel  who  will  serve 
children  and  youth  with  handicaps  in 
rural  areas.  Projects  must  also  be 
designed  to  provide  training  to  assist 
personnel  working  with  parents, 
teachers,  and  administrators. 

(8)  Special  Projects.  This  priority 
supports  projects  with  preservice  and 
inservice  activities  speciHed  in 

S  318.3(a). 

(c)  In  addition  to  the  priority  areas 
described  in  paragraph  (b]  of  this 
section,  the  Secretary  may  select 
annually  as  a  priority  the  support  of 
preservice  preparation  of  special 
educators  and  early  intervention 
personnel  who  serve  infants,  toddlers, 
children,  and  youth  with  low-incidence 
handicaps  in  a  designated  State  or 
geographic  area.  Specifically,  the 
Secretary  may  select  one  or  more  of  the 
following  low-incidence  categories: 

(1)  Severe  and  profound  mental 
handicaps,  including  multiple  handicaps; 

(2)  Severe  and  profound  hearing 
impairments; 

(3)  Severe  and  profound  visual 
impairments; 

(4)  Severe  emotional  disturbance:  and 

(5)  Other  serious  health  impairments, 
including  neurological  deftciences, 
traumatic  brain  injuries,  and  autism. 

(Authority:  20  U.S.C.  1431  (a)  and  (b)) 

§318.5    What  rtguUtlons  apply  to  this 
program? 

The  following  regulations  apply  to 
assistance  under  the  Training  Personnel 
for  the  Education  of  the  Handicapped 
program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs).  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  and  Part  78  (Education 
Appeal  Board),  and  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 

(b)  The  regulations  in  this  Part  318. 


(Authority:  20  U.S.C  1431  (a)  and  (b)  and 
1434) 

§318.6   What  definitions  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77.1: 
Applicant 

Application 

Award 

Department 

EDGAR 

Fiscal  Year 

Grant  period 

Local  educational  agency 

Nonprofit 

Preschool 

Private 

Project 

Public 

Secretary 

State 

State  educational  agency 

(b)  Definitions  in  34  CFR  Part  300.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  300: 

Related  services  (9  300.13) 
Special  education  (S  300.14) 

(c)  Other  definitions  specific  to  34 
CFR  Part  318.  The  following  terms  used 
in  this  part  are  defined  as  follows: 

(1)  "Act"  means  the  Education  of  the 
Handicapped  Act  (EHA). 

(2)  "Children  and  youth  with 
handicaps"  means  children  and  youth 
who  are  mentally  retarded,  hard  of 
hearing,  deaf,  speech  or  language 
impaired,  visually  handicapped, 
seriously  emotionally  disturbed, 
orthopedically  impaired,  other  health 
impaired,  or  who  have  specific  learning 
disabilities,  and  who  by  reason  thereof 
need  special  education  and  related 
services. 

(3)  "Early  intervention"  is  used  in  this 
part  as  it  has  been  defined  in  34  CFR 
303.10. 

Note.— 34  CFR  303.10  is  part  of  the 
proposed  regulations  for  the  Early 
Intervention  Program  for  Infants  and 
Toddlers  with  Handicaps.  52  PR  44352-44363, 
published  in  the  Federal  Register  on 
November  18. 1987. 
(Authority:  20  U.S.C  1431  (a)  and  (b)) 

Subpart  B— (RMervedl 

Sul>part  C— How  Does  the  Secretary 
Make  an  Award? 

§318.20    How  does  tha  Secretary  avaiuate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
S  318.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 


(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 
(Authority:  20  U.S.C.  1431  (a)  and  (b)) 

§  318^1    What  selection  criteria  does  the 
Secretary  use? 

(a)  The  Secretary  uses  the  following 
criteria  to  evaluate  all  applications  other 
than  applications  for  special  projects,  as 
described  in  S  3ia3(a). 

(1)  Impact  on  critical  present  and 
projected  need.  (30  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
training  will  have  a  sigiuficant  impact 
on  critical  State,  regional,  or  national 
needs  in  the  quality  or  the  quantity  of 
personnel  serving  infants,  toddlers, 
children  and  youth  with  handicaps.  The 
Secretary  considers — 

(i)  The  significance  of  the  personnel 
needs  to  be  addressed  to  the  provision 
of  special  education  and  related 
services.  Significance  of  the  need 
identified  by  the  applicant  may  be 
shown  by — 

(A)  Evidence  of  critical  personnel 
shortages  in  targeted  specialty  or 
geographic  areas,  as  demonstrated  by 
data  from  the  State  Comprehensive 
System  of  Personnel  Development; 
reports  from  the  Clearinghouse  on 
Careers  and  Employment  of  Personnel 
serving  children  and  youth  with 
handicaps;  or  other  indicators  of  need 
that  the  applicants  demonstrate  are 
relevant  and  reliable;  or 

(B)  Evidence  showing  significant  need 
for  improvement  in  the  quality  of 
personnel  providing  special  education 
and  related  services,  as  shown  by 
comparisons  of  actual  and  needed  skills 
of  personnel  in  targeted  specialty  or 
geographic  areas;  and 

(ii)  The  impact  the  proposed  project 
will  have  on  the  targeted  need.  Evidence 
that  the  project  results  will  have  an 
impact  on  the  targeted  need  may 
include: 

(A)  The  projected  number  of 
graduates  from  the  project  each  year 
who  will  have  necessary  competencies 
and  certification  to  affect  the  need; 

(B)  For  ongoing  programs,  the  extent 
of  which  applicants'  projections  are 
supported  by  the  number  of  previous 
program  graduates  that  have  entered  the 
field  for  which  they  received  training, 
the  professional  contributions  of  those 
graduates,  and  data  on  the  need  for 
graduates  in  paragraph  (a)(l)(ii)(A)  of 
this  section;  and 

(C)  For  new  programs,  the  extent  to 
which  program  features  support  the 
projections  in  paragraph  (a)(l)(ii)(A)  of 
this  section,  and  the  applicant's  plan  for 
helping  graduates  locate  appropriate 
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employment  in  the  area  of  need  or  the 
program  features  that  ensure  that 
graduates  will  have  competencies 
needed  to  address  identified  qualitative 
needs. 

(2)  Capacity  of  the  institution.  (25 
points)  "The  Secretary  reviews  each 
application  to  determine  the  capacity  of 
the  institution  or  agency  to  train 
qualified  personnel,  including 
consideration  of — 

(i)  The  qualifications  and 
accomplishments  of  the  project  director 
and  other  key  personnel  directly 
involved  in  the  proposed  training 
program,  including  prior  training, 
positive  performance  evaluations,  and 
publications. 

(ii)  The  amount  of  time  each  key 
person  plans  to  commit  to  the  project; 

(iii)  Tlie  adequacy  of  resources, 
facilities,  supplies,  and  equipment  that 
the  applicant  plans  to  commit  to  the 
project; 

(iv)  The  quality  of  the  practicum 
training  settings,  icluding  evidence  that 
they  are  sufficiently  available,  apply 
state-of-the-art  services  and  model 
teaching  practices,  materials  and 
technology,  provide  adequate 
supervision  to  trainees,  and  offer 
opportunities  for  trainees  to  teach  and 
foster  interaction  between  students  with 
handicaps  and  their  non-handicapped 
peers; 

(v)  The  capacity  of  the  applicant  to 
recruit  well-qualified  students; 

(vi)  The  experience  and  capacity  of 
the  applicant  to  assist  local  public 
schools  in  providing  training  to  these 
personnel,  including  the  development  of 
model  practicum  sites;  and 

(vii)  The  extent  to  which  the  applicant 
cooperates  with  SEAs,  other  IHEs,  and 
other  appropriate  public  and  private 
agencies  in  the  region  served  by  the 
applicant  in  identifying  personnel  needs 
and  plans  to  address  those  needs; 

(3)  PJan  of  operation.  (20  points)  The 
Secretary  reviews  each  appUcation  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project  including — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  (ensures  effective,  proper, 
and  efficient  administration  of  the 
project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 


origin,  gender,  age,  or  handicapping 
condition; 

(vi)  The  extent  to  which  the 
application  includes  a  delineation  of 
competencies  that  program  graduates 
will  acquire  and  how  the  competencies 
will  be  evaluated: 

(vii)  The  extent  to  which  substantive 
content  and  organization  of  the 
program — 

(A)  Are  appropriate  to  the  student's 
attainment  of  professional  knowledge 
and  competencies  deemed  necessary  for 
the  provision  of  quality  educational 
services  for  children  and  youdi  with 
handicaps;  and 

(B)  Demonstrate  an  awareness  of 
methods,  procedures,  techniques,  and 
instructional  media  or  materials  that  are 
relevant  to  the  preparation  of  personnel 
who  serve  children  with  handicaps;  and 

(viii)  The  extent  to  which  program 
philosophy,  objectives,  and  activities 
implement  current  research  and 
demonstration  results  in  meeting  the 
educational  needs  of  children  and  youth 
with  handicaps. 

(4)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  for  the  project; 

(ii)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable  including,  but  not  limited, 
to,  the  number  of  trainees  graduated  and 
hired; 

(iii)  Provide  evidence  that  evaluation 
data  and  student  follow-up  data  are 
systematically  collected  and  used  to 
modify  and  improve  the  program.  (See 
34  CFR  75.590,  Evaluation  by  the 
grantee.) 

(5)  Budget  and  cost-effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 

(ii)  Costs  are  reasonable  in  relating  to 
the  objectives  of  the  project;  and 

(iii)  The  applicant  presents 
appropriate  plans  for  the 
institutionalization  of  Federally 
supported  activities  into  basic  program 
operations. 

(b)  The  Secretary  uses  the  following 
criteria  to  evaluate  a  Special  Projects 
application  described  in  §  318.3(a): 

(1)  Anticipated  project  results.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  will  meet  present  and 
projected  needs  under  Parts  B  and  H  of 
the  Act  in  special  education,  related 


services,  and  early  intervention  services 
personnel  development. 

(2)  Program  content.  (20  points)  TTie 
Secretary  reviews  each  application  to 
determine — 

(i)  The  project's  potential  for  national 
significance,  its  potential  for  replication 
as  an  effective  training  program,  and  the 
quality  of  its  plan  for  dissemination  of 
the  results  of  the  project; 

(ii)  "Hie  extent  to  which  substantive 
content  and  organization  of  the 
program — 

(A)  Are  appropriate  for  the  attainment 
of  knowledge  that  is  necessary  for  the 
provision  of  quality  educational  early 
intervention  services  to  infants, 
toddlers,  children,  and  youth  with 
handicaps;  and 

(B)  Demonstrate  an  awareness  of 
relevant  methods,  procediu«s, 
techniques,  and  instructional  media  or 
materials  that  can  be  used  in  the 
development  of  a  model  to  inepare 
personnel  to  serve  children  and  youth 
with  handicaps;  and 

(iii)  The  extent  to  which  program 
philosophy,  objectives,  and  activities 
are  related  to  the  educational  and  early 
intervention  needs  of  infants,  toddlers, 
children,  and  youth  with  handicaps. 

(3)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  die  plan  of 
operation  for  the  project  including — 

(i)  High  quality  in  the  design  of  the 
project 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project 

(iii)  How  the  objectives  of  the  project 
relate  to  the  purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(4)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  for  the  project  and 
(ii)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable,  including,  but  not  limited 
to,  the  number  of  trainees  graduated  and 
hired.  (See  34  CFR  75.590,  Evaluation  by 
the  grantee.) 

(5)  Quality  of  key  personnel.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  in  the  project  including — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project 
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(iii)  The  time  that  each  of  the  key 
personnel  plans  to  commit  to  the  project; 

(iv)  How  the  applicant,  as  a  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  handicapping  condition; 
and 

(v)  Evidence  of  the  applicant's  past 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project. 

(6)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

(7)  Budget  and  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 
(Authority:  20  U.S.C.  1431  (a)  and  (b)) 

§318.22   What  additionai  factors  doMtht 
Secretary  consider? 

The  Secretary  makes  awards  for  a 
one-  to  five-year  period  based  on  the 
nature  of  projected  needs  addressed  by 
the  project  and  the  quality  of  the  plan 
for  meeting  those  needs. 
(Authurity:  20  U.S.C.  1431  (a)  and  (b)) 

Subpart  D—What  Conditions  Must  a 
Grantee  IWeet? 

§  318.30    Is  student  financial  assistance 
autttorized? 

A  grantee  may  use  grant  funds  to 
provide  traineeships  or  stipends.  The 
sum  of  the  assistance  provided  to  a 
student  through  this  part  and  any  other 
assistance  provided  the  student  shall 
not  exceed  the  cost  of  attendance.  Cost 
of  attendance  is  defined  as — 

(a)  Tuition  and  fees  normally  assessed 
a  student  carrying  the  same  academic 
workload  as  determined  by  the 
institution,  and  including  costs  for  rental 
or  purchase  of  any  equipment,  materials, 
or  supplies  required  of  all  students  in 
the  same  course  of  study; 

(b)  An  allowance  for  books,  supplies, 
transportation,  and  miscellaneous 
personal  expenses  for  a  student 
ittending  the  institution  on  at  least  a 


half-time  basis,  as  determined  by  the 
institution; 

(c)  An  allowance  (as  determined  by 
the  institution)  for  room  and  board  costs 
incurred  by  the  student  which — 

(1)  Shall  be  an  allowance  of  not  less 
than  $1,500  for  a  student  without 
dependents  residing  at  home  with 
parents; 

(2)  For  students  without  dependents 
residing  in  institutionally  owned  or 
operated  housing,  shall  be  a  standard 
allowance  determined  by  the  institution 
based  on  the  amount  normally  assessed 
most  of  its  residents  for  room  and  board; 
and 

(3)  For  all  other  students  shall  be 
allowance  based  on  the  expenses 
reasonably  incurred  by  such  students 
for  room  and  board,  except  that  the 
amount  may  not  be  less  than  $2,500; 

(d)  For  less  than  half-time  students  (as 
determined  by  the  institution)  tuition 
and  fees  and  an  allowance  for  only 
books,  supplies,  and  transportation  (as 
determined  by  the  institution)  and 
dependent  care  expenses  (in  accordance 
with  paragraph  (g)  of  this  section); 

(e)  For  a  student  engaged  in  a  program 
of  study  by  correspondence,  only  tuition 
and  fees  and.  if  required,  books  and 
supplies,  travel,  and  room  and  board 
costs  incurred  specifically  in  fulfilling  a 
required  period  of  residential  training; 

(f)  For  a  student  enrolled  in  an 
academic  program  which  normally 
includes  a  formal  program  of  study 
abroad.  rMsonable  costs  associated 
with  such  study  (as  determined  by  the 
institution); 

(g)  For  a  student  with  one  or  more 
dependents,  an  allowance  (as 
determined  by  the  institution)  based  on 
the  expenses  reasonably  incurred  for 
dependent  care  based  on  the  number 
and  age  of  such  dependents; 

(h)  For  a  handicapped  student,  an 
allowance  (as  determined  by  the 
institution)  for  those  expenses  related  to 
his  or  her  handicap,  including  special 
services,  transportation,  equipment,  and 
supplies  that  are  reasonably  incurred 
and  not  provided  for  by  other  assisting 
agencies;  and 

(i)  For  a  student  receiving  all  or  part 
of  his  or  her  instruction  by  means  of 
telecommunications  technology,  no 
distinction  shall  be  made  with  respect  to 
the  mode  of  instruction  in  determining 


costs,  but  his  paragraph  shall  not  be 
construed  to  permit  including  the  cost  of 
rental  or  purchase  of  equipment. 
(Authority:  20  U.S.C.  1431  (a)  and  (b)) 

i  318.31    What  are  ttte  student  financial 
assistance  criteria? 

Direct  Hnancial  assistance  may  only 
be  paid  to  students  in  preservice 
programs  and  only  if — 

(a)  The  student  is  qualified  for 
admission  to  the  program  of  study; 

(b)  The  student  maintains  satisfactory 
progress  in  a  course  of  study  as  defmed 
in  34  CFR  668.16(e); 

(c)  The  student  certifies  that  he  or  she 
is  not  in  default  of  a  student  loan 
provided  under  Title  IV  of  the  HEA.  as 
amended;  and 

(d)  The  student  is— 

(1)  A  citizen  or  a  national  of  the 
United  States;  or 

(2)  A  lawful  permanent  resident  in  the 
United  States,  or  is  in  the  United  States 
for  other  than  a  temporary  purpose  and 
intends  to  become  a  citizen  or 
permanent  resident. 

(Authority:  20  U.S.C.  1431  (a)  and  (b)) 

§  318.32    Itay  ttie  grantee  use  funds  if  a 
financially  assisted  student  wittidraws  or  is 
diamissed? 

Financial  assistance  awarded  to  a 
student  that  is  unexpended  because  the 
student  withdraws  or  is  dismissed  from 
the  training  program  may  be  used  for 
award  to  other  students  during  the  grant 
period. 
(Authority:  20  U.S.C.  1431  (a)  and  (I))) 

§  318.33    What  types  of  reports  are 
required? 

Not  more  than  sixty  days  after  the  end 
of  any  fiscal  year,  each  grantee  shall 
submit  a  report  to  the  Secretary,  in  such 
form  and  detail  as  the  Secretary 
determines  to  be  appropriate,  that 
includes — 

(a)  The  number  of  individuals  trained 
under  the  grant  by  category  of  training 
and  level  of  training;  and 

(b)  The  number  of  individuals  trained 
under  the  grant  receiving  degrees  and 
certification,  by  category  and  level  of 
training. 

(Authority:  20  U.S.C.  1434) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildlHe  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Early  Season 
Migratory  Bird  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Supplemental  proposed  rule. 

summary:  This  document  supplements 
proposed  rules  published  on  March  9, 
1988  (53  FR  7702).  and  June  7, 1988  (53 
FR  20874),  which  notified  the  public  that 
the  U.S.  Fish  and  Wildlife  Service 
(hereinafter  the  Service)  proposes  to 
establish  hunting  regulations  for  certain 
migratory  game  birds  during  1988-89, 
and  provided  information  on  certain 
proposed  regulations. 

This  proposed  rulemaking  provides 
frameworks  or  outer  limits  for  dates  and 
times  when  shooting  may  begin  and  end, 
and  the  number  of  birds  that  may  be 
taken  and  possessed  in  early  seasons 
for  migratory  bird  hunting.  These  are 
hunting  seasons  that  open  prior  to 
October  1  and  relate  to  mourning,  white- 
winged  and  white-tipped  doves;  band- 
tailed  pigeons;  woodcock;  common 
snipe;  rails;  common  moorhens;  purple 
gallinules;  sea  ducks;  experimental 
September  duck  seasons  in  Florida. 
Kentucky,  and  Tennessee:  experimental 
September  Canada  goose  seasons  in 
Illinois,  Michigan,  and  Minnesota;  a 
special  Canada  goose  season  in 
southwestern  Wyoming;  sandhill  cranes; 
extended  falconry  seasons;  and 
migratory  game  birds  in  Alaska,  Puerto 
Rico  and  the  Virgin  Islands. 

The  Service  annually  prescribes 
hunting  regulations  frameworks  to  the 
States  for  season  selection  purposes. 
The  primary  purpose  of  this  proposed 
rule  is  to  facilitate  establishment  of 
early-season  migratory  bird  hunting 
regulations  for  1988-^9.  Additional 
information  relevant  to  the  outlook  for 
duck  production  this  year  is  becoming 
available  almost  daily.  If  this  additional 
information  indicates  substantially 
greater  adverse  impacts  of  the  drought, 
it  may  be  necessary  to  further  restrict 
those  waterfowl  seasons  proposed 
herein. 

DATES:  The  comment  period  for  the 
proposed  early-season  frameworks  will 
end  on  July  20, 1988,  except  for  Hawaii 
where  the  comment  period  closed  on 
June  22, 1988.  The  comment  period  for 
the  proposed  frameworks  for  Alaska, 
Puerto  Rico,  and  the  Virgin  Islands, 
which  was  identified  in  previous  Federal 
Register  documents  mentioned  above  as 


ending  on  June  22, 1988,  is  reopened  and 
extended  to  July  20, 1988.  The  comment 
period  for  late-season  proposals  will 
close  on  August  29, 1988. 

A  Public  Hearing  on  Late-Season 
Regulations  will  be  held  August  3, 1988, 
starting  at  9  a.m. 

ADDMESSES:  Comments  should  be 
mailed  to  Director  (FWS/MBMO),  U.S. 
Fish  and  Wildlife  Service.  Department 
of  the  Interior,  Matomic  Building — Room 
536,  Washington,  DC  20240.  The  August 
3  Public  Hearing  will  be  held  in  the 
Auditorium  of  the  Department  of  the 
Interior  Building  on  C  Street,  between 
18th  and  19th  Streets.  NW..  Washington. 
DC.  Notice  of  intention  to  participate  in 
this  hearing  should  be  sent  in  writing  to 
the  Director  (FWS/MBMO),  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington.  DC  20240. 

Comments  received  on  this 
supplemental  proposed  rulemaking  will 
be  available  for  public  inspection  during 
normal  business  hours  in  Room  536, 
Matomic  Building,  1717  H  Street.  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Rollin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Matomic  Building — Room  536, 
Washington,  DC  20240,  (202)  254-3207. 
SUPPLEMENTARY  INFORMATION:  The 

annual  process  for  developing  migratory 
game  bird  hunting  regulations  deals  with 
regulations  for  early  and  late  seasons, 
and  regulations  for  Alaska,  Hawaii, 
Puerto  Rico  and  the  Virgin  Islands.  Early 
seasons  are  those  that  open  before 
October  1;  late  seasons  open  about 
October  1  or  later.  Regulations  are 
developed  independently  for  the  early 
and  late  seasons,  and  Alaska  and 
insular  areas.  The  early-season 
regulations  relate  to  mourning  doves; 
white-winged  and  white-tipped  doves; 
band-tailed  pigeons;  rails;  conunon 
moorhens;  purple  gallinules;  woodcock; 
common  snipe;  sea  ducks  in  the  Atlantic 
Flyway;  experimental  duck  seasons 
opening  in  September  in  Florida, 
Kentucky  and  Tennessee;  experimental 
Canada  goose  seasons  opening  m 
September  in  Illinois,  Michigan  and 
Minnesota;  sandhill  cranes  in  the 
Central  Flyway  and  Arizona  and  Utah;  a 
special  Canada  goose  season  in 
southwestern  Wyoming;  and  some 
extended  falconry  seasons.  Late  seasons 
include  the  general  waterfowl  seasons; 
special  seasons  for  scaup  and 
goldeneyes;  extra  scaup  and  teal  in 
regular  seasons;  coots;  and  other 
extended  falconry  seasons. 

Certain  general  procedures  are 
followed  in  developing  regulations  for 
the  early  and  late  seasons.  Initial 


regulatory  proposals  are  announced  in  a 
Federal  Register  document  published  in 
March  and  opened  to  public  comment. 
The  proposals  are  supplemented  as 
necessary  with  additional  Federal 
Register  documents.  Following 
termination  of  comment  periods  and 
after  public  hearings,  the  Service  further 
develops  and  publishes  proposed 
frameworks  for  times  of  seasons,  season 
lengths,  shooting  hours,  daily  bag  and 
possession  limits,  and  other  regulatory 
elements.  After  consideration  of 
additional  public  comments,  the  Service 
publishes  final  frameworks  in  the 
Federal  Register.  Using  these 
frameworks.  State  conservation 
agencies  then  select  hunting  season 
dates  and  options.  Upon  receipt  of  State 
selections,  the  Service  publishes  a  final 
rule  in  the  Federal  Register,  amending 
Subpart  K  of  50  CFR  Part  20,  to  establish 
specific  seasons,  bag  limits  and  other 
regulations.  The  regulations  become 
effective  upon  publication.  States  may 
prescribe  more  restrictive  seasons  than 
those  provjded  in  the  final  frameworks. 
The  regulations  schedule  for  this  year 
is  as  follows.  On  March  9, 1988,  the 
Service  published  for  public  comment  in 
the  Federal  RegUter  (53  FR  7702)  a 
proposal  to  amend  50  CFR  Part  20,  with 
comment  periods  ending  as  noted 
earlier. 

On  June  7, 1988,  the  Service  published 
for  public  commment  a  second 
document  (53  FR  20875)  which  provided 
supplemental  proposals  for  early-  and 
late-season  migratory  bird  hunting 
regulations  frameworks,  with  comment 
periods  ending  June  22, 1988.  for  Alaska, 
Hawaii,  Puerto  Rico  and  the  Virgin 
Islands,  July  18, 1988,  for  remaining 
early-season  proposals,  and  August  29. 
1988,  for  late-season  proposals.  This 
document  reopens  and  extends  the 
comment  period  for  Alaska,  Puerto  Rico 
and  the  Virgin  Islands  through  July  20, 
1988. 

This  document  is  the  third  in  a  series 
of  proposed,  supplemental  and  fmal 
rulemaking  documents  for  migratory 
bird  hunting  regulations  and  deals 
specifically  with  supplemental  proposed 
frameworks  for  early-season  migratory 
bird  hunting  regulations.  It  will  lead  to 
final  frameworks  from  which  States  may 
select  season  dates,  shooting  hours  and 
daily  bag  and  possession  limits  for  the 
1988-89  season.  All  pertinent  comments 
on  the  March  9  proposal  received 
through  June  22. 1988,  have  been 
considered  in  developing  this  document. 
In  addition,  new  proposals  for  certain 
early-season  regulations  are  provided 
for  public  comment.  Comment  periods 
on  diis  third  doucment  are  specified 
above  under  DATES.  Final  regulatory 
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frameworks  for  migratory  game  bird 
hunting  seasons  for  Alaska,  Puerto  Rico, 
and  the  Virgin  Islands,  and  early 
seasons  in  other  areas  of  the  United 
States  are  scheduled  for  publication  in 
the  Federal  Register  on  or  about  August 
10, 1988. 

On  June  22, 1988,  a  public  hearing  was 
held  in  Washington.  DC.  as  announced 
in  the  Federal  Register  of  March  9  (53  FR 
7702),  June  7  (53  FR  20874),  and  June  10 
(53  FR  21924),  1988,  to  review  the  status 
of  mourning  doves,  woodcock,  band- 
tailed  pigeons,  white-winged  and  white- 
tipped  doves,  rails,  common  moorhens, 
purple  gallinules,  common  snipe, 
sandhill  cranes,  and  preliminary 
waterfowl  information.  Proposed 
hunting  regulations  were  discussed  for 
these  species  and  for  migratory  game 
birds  in  Alaska.  Puerto  Rico  and  the 
Virgin  Islands;  experimental  duck 
seaons  in  September  in  Florida. 
Kentucky  and  Tennesse;  experimental 
September  Canada  goose  hunting 
seasons  in  Illinois,  Michigan  and 
Minnesota;  a  special  Canada  goose 
season  in  southwest  Wyoming;  specials 
sea  duck  seasons  in  the  Atlantic 
Flyway;  and  extended  falconry  seasons. 

This  supplemental  proposed 
rulemaking  consolidates  further  changes 
in  the  original  framework  proposals 
published  on  March  9, 1988,  in  the 
Federal  Register  (53  FR  7702). 

The  regulations  for  early  waterfowl 
hunting  seasons  proposed  in  this 
document  are  based  on  the  most  current 
information  available  at  this  time  about 
the  status  of  waterfowl  populations  and 
habitat  conditions  on  the  breeding 
grounds.  The  drought  that  has  plagued 
the  prairies  and  parklands  of  Canada 
and  the  United  States  through  most  of 
the  1980s  has  reached  its  most  severe 
and  widespread  level  in  1988.  It  is 
affecting  not  only  breeding  areas  but 
also  migration  and  wintering  areas. 

Presentations  at  Public  Hearing 

A  number  of  reports  were  given  on  the 
status  of  various  migratory  bird  species 
for  which  early  hunting  seasons  are 
being  proposed.  These  are  briefly 
reviewed  as  a  matter  of  public 
information,  and  to  facilitate  the 
Service's  response  to  public  comments 
from  the  public  hearing  on  June  22  and 
in  correspondence.  Unless  otherwise 
noted,  persons  making  the  presentations 
are  Service  employees. 

Mr.  Brad  Bortner,  Woodcock 
Specialist,  reported  on  the  1988  status  of 
American  woodcock.  The  report 
included  harvest  information  gathered 
over  the  last  23  years  and  breeding 
population  information  collected  since 
1968.  The  two  surveys  are  cooperatively 
run  by  the  U.S.  Fish  and  Wildlife 


Service,  Canadian  Wildlife  Service,  and 
39  State  and  Provincial  wildlife 
agencies.  The  most  significant  findings 
were  from  the  recently  conducted 
singing-ground  survey.  This  survey  of 
woodcock  breeding  populations  in  the 
United  States  and  Canada  indicated 
minor  increases  in  woodcock  in  both  the 
Eastern  Region  (Atlantic  Flyway)  and 
the  Central  Region  (Mississippi  Flyway 
and  a  portion  of  the  Central  Flyway) 
since  1987.  These  changes  were  not 
statiscally  significant.  The  Eastern 
Region  population  has  declined  35.7 
percent  since  1968  and  remains  below 
the  long-term  average.  The  Central 
Region  breeding  population  has  been 
increasing  at  the  rate  of  1.0  percent  per 
year  since  1968;  however,  current 
populations  are  just  slightly  above  the 
long-term  average.  A  new  method  of 
analysis  with  superior  statistical 
properties  was  initiated  during  1988. 

Mr.  David  Dolton,  Mourning  Dove 
Specialist,  presented  the  status  of  the 
1988  mourning  dove  population.  The 
report  included  information  gathered 
over  the  last  23  years.  Trends  were 
calculated  for  the  most  recent  2-  and  10- 
year  intervals  and  for  the  entire  23-year 
period.  Between  1987  and  1988.  the 
number  of  doves  heard  per  route 
showed  a  significant  increase  in  all 
three  management  units  as  follows: 
Eastern,  11.8  percent;  Central,  6.5 
percent;  and  Western,  14.6  percent. 
Estimates  indicated  significant 
downward  trends  in  the  Western  Unit 
for  the  10-  and  23-year  periods.  No 
significant  trend  was  found  in  the 
Eastern  Unit  for  either  timeframe.  In  the 
Central  Unit,  a  downward  trend  was 
indicated  for  the  most  recent  10  years, 
but  no  long-term  trend  was  found. 
Trends  for  doves  seen  at  the  unit  level 
over  the  23-year  period  agreed  with 
trends  for  doves  heard  in  all 
management  units. 

Mr.  Ronnie  R.  George.  Texas  Parks 
and  Wildlife  Department,  reported  on 
the  status  of  white-winged  and  white- 
tipped  doves  in  Texas.  Whi  tewing 
populations  in  1988  declined  2  percent 
for  1987  and  are  still  14  percent  below 
the  long-term  average.  White-tipped 
doves  decreased  29  percent  from  the 
record  high  in  1986.  but  all  indications 
are  that  this  population  is  healthy.  He 
stated  that  populations  are  adequate  to 
support  relaxed  hunting  regulations  for 
1988.  Specifically,  the  Texas  Parks  and 
Wildlife  Department  recommends  a 
season  with  a  aggregated  daily  bag  limit 
of  12  white-winged,  mourning,  and 
white-tipped  doves,  no  more  than  2  of 
which  could  be  white-tipped  doves. 

Mr.  Roy  Tomlinson,  Southwest  Dove 
Coordinator,  conveyed  information 
received  from  the  Arizona  Game  and 


Fish  Department  about  white-winged 
dove  status  in  Arizona.  The  1987  harvest 
of  112.838  whitewings  declined  41 
percent  from  1986  and  28  percent  from 
the  7-year  mean.  The  decrease  in  the 
1987  harvest  is,  in  part,  due  to  the 
reduced  mourning  dove  season 
regulations  (10  doves,  no  more  than  6 
whitewings  during  a  13  day  season). 
Preliminary  1988  call-count  data 
indicated  a  small  population  decline 
from  1987. 

Mr.  Tomlinson  also  summarized 
status  and  harvests  of  the  two 
populations  of  band-tailed  pigeons. 
Harvest  of  the  Four-Comers  Population 
remain  at  low  levels  and  all  indications 
are  that  this  population  is  stable.  The 
Pacific  Coast  population  of  bandtails 
has  experienced  a  precipitous  decUne  in 
status  and  harvest  during  the  past  3 
years.  In  February  and  March,  1988.  the 
California  Department  of  Fish  and  Game 
reported  a  die-off  of  bandtails  in 
northern  California.  Subsequent 
laboratory  examination  confirmed  a 
positive  diagnosis  of  trichomoniasis,  a 
protozoan  disease.  The  California 
Department  of  Fish  and  Game  estimated 
that  a  minimum  of  15,000  bandtails  died 
of  trichomoniasis  in  Mendocino. 
Monterey,  and  Sonoma  counties  during 
February-March.  Because  of  the  low 
productive  potential  of  this  species,  the 
continued  declines  in  population  and  > 
harvest  of  bandtails  in  Washington, 
Oregon,  and  California  are  cause  for 
concern. 

Mr.  Skip  Ladd,  Central  Flyway 
Representative,  reported  on  the  status  of 
sandhill  cranes.  The  mid-continent 
Population  may  still  be  increasing. 
Preliminary  estimates  for  1988, 
uncorrected  for  visibility,  indicated 
nearly  400,000  cranes,  the  highest  count 
since  the  current  technique  was  initiated 
in  1978.  Approximately  5,200  hunters 
harvested  about  12,700  cranes  in  the 
Cental  Flyway  in  the  1987-88  season, 
which  is  nearly  the  same  as  the  previous 
year.  The  Canadian  harvest  was  about 
5,200  and  harvests  in  other  areas 
(Alaska  and  Mexico)  are  believed  to  be 
less  than  4,000.  Collectively,  total 
harvests  of  mid-continent  sandhill 
cranes  are  within  guidelines  established 
for  this  population. 

The  Rocky  Mountain  Population  of 
greater  sandhill  cranes  was  estimated  to 
number  about  19,100  birds  in  March 
1988.  This  is  not  significantly  different 
from  that  during  the  last  adequate 
survey,  completed  in  1985,  and  is  within 
the  objective  range  of  18,000-22,000. 
Special  limited  hunting  seasons  were 
held  in  1987  in  Arizona,  Wyoming,  and 
New  Mexico  where,  collectively,  the 
harvest  of  Rocky  Mountain  sandhill 
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cranes  was  approximately  1.200,  which 
is  within  harvest  guidehnes  established 
for  this  population.  Hunts  conducted  in 

1987  are  proposed  to  be  continued  in 

1988  and  new  experimental  hunts  are 
proposed  in  southwest  New  Mexico  and 
Utah.  All  hunts  will  be  in  conformance 
with  the  Rocky  Mountain  Sandhill 
Crane  Management  Plan. 

Mr.  James  Bartonek,  Pacinc  Flyway 
Representative,  reported  on  the  status  of 
certain  Alaska-nesting  geese  that  have 
been  under  special  scrutiny  because  of 
their  declined  status.  The  fall  population 
of  cackling  Canada  geese  was  7  percent 
above  that  for  1988;  however,  birds  were 
both  in  Alaska  and  enroute  at  the  time 
of  the  survey,  the  index  of  54,800 
underestimates  their  true  status.  The 
1987  fall  index  of  the  Pacific  Flyway 
population  of  white-fronted  geese  was 
130,600  geese,  a  22  percent  increase  over 
the  1986  index.  The  winter  index  of 
138,600  Pacific  brant  was  8  percent 
above  that  of  1986  when  the  last 
complete  count  was  taken.  The 
combined  U.S.  sport  harvest  on  these 
brant  was  estimated  to  be  1,729  birds 
and  well  below  the  predicted  harvest. 
The  1988  spring  survey  of  staging  areas 
along  the  Alaska  Peninsula  tallied  53,800 
emperor  geese  which  was  4  percent 
above  the  1987  index.  The  January  1988 
index  of  dusky  Canada  geese  was  12,200 
and  unchanged  from  the  previous  count 
in  1986.  Harvest  strategy  continues  to 
redirect  harvest  away  from  dusky 
Canada  geese  towards  more  plentiful 
races,  and  during  the  past  hunting 
season  only  163  duskies  were  taken  in  a 
harvest  of  4,320  geese  in  western  Oregon 
and  southwestern  Washington.  The 
Aleutian  Canada  goose,  classified  as  an 
endangered  species,  has  dramatically 
increased  from  about  800  in  1975  to 
more  than  5.000  birds  in  1988. 
Preliminary  information  on  habitat 
conditions  in  areas  where  these  six 
populations  nest  suggest  that  this  will  be 
the  second  consecutive  year  of 
favorable  conditions.  There  is  no  open 
season  on  Aleutian  Canada  geese. 

Conunents  Received  at  Public  Hearing 

Thirteen  individuals  presented 
statements  at  the  public  hearing  on 
proposed  early-season  regulations.  The 
comments  are  summarized  below,  and 
where  appropriate,  the  Service  has 
provided  a  response. 

Mr.  Leon  Kirkland,  representing  the 
Atlantic  Flyway  Council,  provided 
comment  in  support  of  Service  action 
regarding  migratory  shore  and  upland 
game  birds.  He  expressed  concern  over 
harvest  of  woodcock  in  February  based 
on  preliminary  data  and  asked  the 
Service  to  begin  evaluating  possible 
impacts  of  February  hunting  on 


woodcock  and  advise  the  flyway 
councils  of  the  findings  of  the 
evaluation.  He  concurred  with  the 
action  taken  to  continue  the  September 
duck  season  in  Florida.  He  also 
expressed  support  for  the  Service  action 
to  protect  blue-winged  teal  and  reduce 
harvest  but  disagreed  with  the  means  by 
which  the  Service  proposes  to 
accomplish  these  reductions.  He  stated 
that  teal  seasons  have  been  in  effect  for 
many  years  and  to  close  the  season 
would  be  too  extreme  an  action.  He 
suggested  we  could  accomplish  a  similar 
goal  by  reducing  the  season  length  and 
bag  limits  rather  than  suspending  the 
season. 

Response.  The  Service  notes  the 
request  to  evaluate  impacts  of  February 
hunting  of  woodcock  and  will  examine 
available  data  and  report  back  to  the 
Flyway  Council  The  Service 
appreciates  the  support  given  the 
proposed  action  to  protect  blue-winged 
teal  during  the  September  duck  seasons. 
Bluewings  have  been  permitted  in  the 
harvest  during  these  special  seasons  in 
Florida.  Kentucky,  and  Tennessee,  since 
their  initiation  in  1981.  However,  due  to 
their  low  population  status  throughout 
most  of  the  1980s,  the  Service  believes  it 
unwise  to  continue  providing  additional 
harvest  opportunities  on  bluewings  with 
these  special  seasons.  Thus,  the  Service 
proposes  to  continue  these  September 
seasons  with  existing  bag  limits  on 
wood  ducks  but  restrict  the  daily 
harvest  of  bluewings  and  other  species 
to  only  1  bird.  Response  to  Mr. 
Kirkland's  comments  about  the 
September  teal  season  included  in  the 
response  to  Mr.  Bateman's  conunents. 
Mr.  Lauren  Schaaf,  representing  the 
Kentucky  Department  of  Fish  and 
Wildlife  Resources,  commented  on  the 
proposals  regarding  September  hunting 
seasons.  He  stated  that  Kentucky's 
experimental  5-day  September  duck 
season,  which  has  been  held  since  1981. 
has  been  very  popular  there.  The 
September  harvest  is  comprised  mainly 
of  wood  ducks.  Although  blue-winged 
teal  are  harvested,  the  Kentucky  harvest 
is  only  a  small  part  of  the  Mississippi 
Flyway  blue-winged  teal  harvest  and 
has  negligible  impact  on  the  population. 
He  concurred  with  the  Service's 
proposal  to  continue  the  experimental 
season  with  primary  emphasis  on  wood 
ducks.  He  recognized  the  need  for  action 
to  provide  added  protection  for  blue- 
winged  teal,  but  felt  that  closure  of  the 
September  teal  season  should  be  used 
only  as  a  last  option,  and  that  adequate 
harvest  reduction  could  be 
accomplished  by  retaining  the  season 
and  manipulating  season  length  and  bag 
limit. 


Response.  The  Service  notes  the 
concurrence  with  the  proposed  action  to 
continue  Kentucky's  experimental 
September  duck  season  but  limit  the 
blue-winged  teal  component  of  the 
harvest.  The  Service  response  to  Mr. 
Schaafs  comments  about  the  September 
teal  season  is  included  in  the  response 
to  Mr.  Bateman's  comments. 

Mr.  Gary  Norman,  representing  the 
Viriginia  Department  of  Wildlife  and 
Inland  Fisheries,  requested  that  the 
Service  allow  Virginia  to  zone  the  State 
into  East- West  zones  for  woodcock.  The 
State  has  reviewed  season  timing, 
woodcock  migration,  and  the  literature 
and  feels  that  woodcock  hunters  across 
the  State  do  not  have  equal  opportunity 
to  hunt  woodcock.  Mr.  Norman  stated 
that  zoning  would  alow  optimum 
woodcock  hunting  opportunity  within 
the  State  without  significantly 
increasing  harvest.  The  State  offered  to 
accept  a  10-day  penalty  in  each  zone 
and  to  work  with  the  Service  to 
establish  information  needs  to  evaluate 
the  impacts  of  the  proposed  zoning 
experiment.  The  Virginia  Department 
also  commended  the  Service  for  its 
initiative  in  releasing  the  draft  North 
American  Woodcock  Management  Plan 
and  also  indicated  that  the  Department 
has  recently  approved  a  research  study 
to  investigate  the  habitat  needs  of 
woodcock  on  Vii^ginia's  Eastern  Shore. 

Response.  The  Service  recognizes 
Virginia's  desire  to  provide  jsore 
hunting  opportunity  for  woodcock 
hunters  across  the  State.  However,  in 
view  of  the  significant  long-term  decline 
in  Eastern  Region  woodcock,  the  Service 
believes  that  harvest  opportunity  should 
not  be  increased.  Further.  <he  Service 
notes  the  present  option  to  split  the 
hunting  season  dates  provides  the  State 
some  opportunity  to  respond  to  differing 
season  needs  in  different  parts  of  the 
State.  Little  is  known  about  the  impacts 
of  zoning  on  woodcock,  and  the  Service 
reiterates  its  concern  about  offering  this 
option  to  Eastern  Region  States  (see 
June  6. 1988.  Federal  Ragister.  at  51  FR 
20681).  During  1968  the  Eoning  issue  wiH 
be  reviewed  and  discussed  with  the 
Atlantic  Flyway  Council's  Technical 
Section.  The  Service  appreciates  the 
comment  on  the  woodcock  management 
plan  and  looks  forward  to  workiag  with 
the  State  on  implementing  the  plan. 

Mr.  John  Anderson,  representing  the 
National  Audubon  Society,  was 
encouraged  by  recent  increases  in 
mourning  dove  populations  but  was 
concerned  about  the  long4erm  decline 
in  the  Western  Management  Unit  where 
he  recommended  continued  restrictive 
frameworks.  He  supported  the 
recommended  frameworks  on  mouming 


doves,  band-tailed  pigeons,  and  white- 
winged  doves,  with  the  exception  of  the 
special  white-winged  dove  season  in 
south  Texas  for  which  he  recommended 
daily  bag  limits  of  12  white-winged 
doves  and  mourning  doves,  either  singly 
or  in  the  aggregate,  citing  past  evidence 
that  such  a  season  would  not  result  in 
excessive  harvests  of  either  species.  He 
said  that  consideration  must  be  given  to 
the  effect  that  restrictions  would  have 
on  Texas'  efforts  to  restore  nesting 
habitat.  He  supported  both  the  regular 
and  special  sandhill  crane  seasons, 
noting  that  he  personally  had  viewed 
such  hunts  and  believed  that  adequate 
protection  was  provided  whooping 
cranes  and  the  overall  harvests  of 
sandhill  cranes  were  within  population 
guidelines.  He  was  supportive  of  the 
proposed  experimental  season  in  the 
Hatch-Deming  area  in  New  Mexico, 
since  it  would  occur  when  whooping 
cranes  would  not  be  expected.  Mr. 
Anderson  recommended  that  because 
the  woodcock  populations  were  still 
depressed  that  no  new  zoning  be 
allowed  and  that  the  February  season  be 
discontinued  until  its  impacts  are  better 
known.  Because  of  poor  habitat 
conditions  and  prospects  for  decreased 
populations  of  ducks  he  recommended 
that  there  be  no  relaxation  of  special 
duck  seasons  and  that  there  be 
significant  reductions  but  not 
elimination  of  the  September  teal 
season,  suggesting  that  that  season  be 
reduced  from  9  to  3  days.  Lastly,  he 
recommended  that  the  restrictive 
seasons  on  certain  Alaska-nesting  geese 
be  continued. 

Response.  The  Service  notes  Mr. 
Anderson's  support  for  both  the  regular 
and  special  sandhill  crane  seasons  in 
the  Central  Flyway,  New  Mexico, 
Arizona,  Utah  and  Wyoming,  including 
the  proposed  experimental  season  in  the 
Hatch-Deming  area  of  New  Mexico.  The 
Service  proposes  to  approve  ail  of  these 
hunts.  With  regard  to  Mr.  Anderson's 
comments  concerning  the  need  for 
continued  restrictive  frameworks  for 
mourning  doves  in  the  Western 
Management  Unit,  refer  to  the  response 
to  Mr.  Hunt  that  follows.  Comments 
concerning  recommendations  to 
increase  bag  limits  on  white-winged 
doves  and  mourning  doves  in  the  Texas 
special  white-winged  dove  hunt  are 
addressed  in  response  to  comments  by 
Mr.  Ron  George.  The  Service  notes  Mr. 
Anderson's  support  for  Service- 
recommended  frameworks  on  mourning 
doves,  band-tailed  pigeons,  and  white- 
winged  doves.  The  Service  has 
addressed  issues  concerning  zoning  and 
February  hunting  for  woodcock  in  the 
responses  to  Messers.  Norman  and 
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Kirkland.  We  note  Mr.  Anderson's 
concern  about  the  poor  status  of 
waterfowl  and  expected  poor 
production  and  his  recommendation  for 
significant  reductions  in,  but  not 
elimination  of,  the  September  teal 
season.  This  is  addressed  in  the 
response  to  Mr.  Bateman.  The  Service 
notes  commentor's  support  for 
continued  restrictive  seasons  on  certain 
Alaska-nesting  geese,  which  is 
consistent  with  recommendations  made 
in  this  proposed  framework. 

Mr.  Eldridge  Hunt,  representing  the 
Pacific  Flyway  Council,  said  that  the 
Council's  written  request  for  seasons 
had  been  sent  to  the  Director  earlier.  He 
thanked  the  Service  for  the  opportunity 
to  observe  the  proceedings  of  the 
Service  Regulations  Committee  on 
regulatory  matters  pertaining  to  species 
of  migratory  gamebirds  other  than 
waterfowl  and  participate  as  a 
consultant  on  matters  pertaining  to 
waterfowl.  He  urges  the  Service  to 
provide  opportunity  in  the  future  to 
consult  on  all  regulatory  issues 
pertaining  to  the  early  seasons.  He 
asked  the  Service  to  reconsider  its 
recommended  fi^meworks  on  mourning 
dove  seasons  in  Arizona  and  California. 
He  stated  the  Council's  recommendation 
was  more  responsive  in  that  it  required 
the  two  States  to  select  the  split  season, 
thereby  protecting  most  doves  migrating 
from  more  northern  States.  The  Council 
recommendation  would  provide 
additional  recreational  days  with  likely 
no  increase  in  harvest  over  that  which 
would  occur  during  a  30-day  season 
opening  on  September  1.  While  agreeing 
with  the  Service's  intent  to  eliminate  the 
canvasback  harvest,  he  requested  an 
exception  for  Alaska  that  would  permit 
one  "mistake"  canvasback  in  the  bag, 
reasoning  that  (1)  there  was  a 
precedence  for  not  restricting  the  first 
year  when  the  population  was  below 
threshold  level,  (2)  the  moult 
development  of  ducks  during  this  eariy 
season  in  Alaska  is  such  that  most 
species  would  still  be  "brown"  or 
"gray",  making  identification  difficult, 
(3)  the  harvest  of  about  300  birds 
annually  is  small  and  relatively 
unimportant  in  the  total  harvest,  and  (4) 
it  would  help  prevent  violations  and 
improve  hunter  compliance  with  the 
changes  in  basic  limits  also  being 
proposed. 

Response.  The  Service  notes  that  the 
Pacific  Flyway  Council,  the  Central 
Flyway  Council  and  others  have 
repeatedly  requested  participation  in  the 
early-season  process  by  providing 
consultants  to  the  Service  Regulations 
Committee  on  matters  pertaining  to  all 
migratory  game  birds,  including 
waterfowl,  shorebirds.  and  upland  birds. 


While  there  is  agreement  among  States 
within  those  2  Councils  that  Flyway 
Councils  are  the  appropriate  bodies  for 
providing  consultants,  there  is  not 
similar  agreement  among  eastern  States 
where  it  has  been  suggested  consultants 
come  from  three  Regional  Fish  and 
Game  Associations.  Until  these 
differences  are  resolved  consultation  in 
most  years  will  remain  limited  to 
matters  pertaining  to  waterfowl  during 
the  late-season  process. 

The  Service  notes  that  the  mourning 
dove  population  in  the  Western 
Management  Unit  has  experienced  a 
substantial  long-term  downward  trend. 
In  1987.  restrictive  hunting  regulations 
were  initiated,  to  be  continued  for  a  3- 
year  period  (1987-89).  Incomplete 
harvest  information  (no  data  from 
California  or  Oregon)  indicates  the 
restrictions  partially  achieved  harvest 
objectives.  A  relaxation  in  hunting  by 
increasing  the  split-season  option  from 
45  days  to  the  requested  60  days  is 
considered  unwarranted  until  the  3-year 
period  has  concluded  and  results 
evaluated.  Further,  the  Serx'ice's 
proposed  frameworks  would  not 
preclude  either  Arizona  or  California 
taking  the  45-day  split  season  option 
which  would  probably  result  in  a  greater 
reduction  in  harvest  of  more  northern- 
nesting  doves  than  would  occur  with  the 
30-day  option. 

While  information  on  breeding  duck 
populations  is  preliminary  and  data  are 
still  being  edited,  indices  for  canvasback 
nonetheless  will  be  significantly  below 
those  for  which  hunting  would  be 
allowed.  The  Service  had  previously 
noted  that  the  decline  in  the  Western 
Population  and  the  likelihood  of  a 
season  closure  this  year.  Admitted!^. 
Alaska's  harvest  of  canvasbacks  is 
small  and  occurs  at  a  time  when 
identification  of  sex  (but  not  species)  is 
more  difficult  than  during  later  seasons; 
however,  there  are  other  States  that 
shoot  fewer  canvasbacks  than  Alaska 
that  have  had  season  closures.  It  is  also 
noted  that  hunters  elsewhere  must 
identify  duck  species,  including  such 
less  distinctively  colored  ducks  as  hen 
canvasbacks,  before  shooting.  The 
Service  will  work  with  Alaska  to 
provide  visual  material  to  hunters  that 
will  help  them  in  identifying 
canvasback. 

Mr.  Gary  Myers,  representing  the 
Tennessee  Wildlife  Resources  Agency, 
stated  that  exciting  opportunities  exist 
with  regard  to  new  waterfowl 
management  programs  through  the 
North  American  Waterfowl 
Management  Plan.  Concentrated 
international  and  interagency  programs 
will  provide  a  basis  for  preserving  key 
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waterfowl  habitats  and  rebuilding 
waterfowl  populations  in  both  Canada 
and  the  United  States.  Unfortunately, 
funds  are  limited,  waterfowl  breeding 
habitat  is  in  very  poor  condition  and 
duck  populations  are  low.  There  is  little 
likelihood  of  signiHcant  production  this 
year.  He  noted  the  need  to  maintain 
strong  support  from  hunters  and  to  give 
adequate  protection  to  existing  breeding 
stocks.  Mr.  Myers  supported  the  Service 
recommendation  to  reduce  the  harvest 
of  blue-winged  teal  during  the  early 
September  duck  season  in  Tennessee. 
Fie  indicated  further  that  now  is  the  time 
when  the  resource  must  come  flrst  and 
he  urged  the  various  States  and  Flyway 
Councils  to  join  with  the  Service  in 
achieving  this  objective. 

Response.  The  Service  notes  Mr. 
Myers'  support  of  the  North  American 
Waterfowl  Management  Plan  and  the 
Service  proposal  to  reduce  the  harvest 
of  blue-winged  teal  during  the 
September  duck  season  in  Tennessee. 

Mr.  Ronnie  R.  George,  representing 
the  Central  Flyway  Council  and  the 
Texas  Parks  and  Wildlife  Department, 
expressed  support  and  endorsement  of 
the  following  recommendations: 

1.  Modification  of  the  aggregate  daily 
bag  limit  for  the  special  4-day  white- 
winged  dove  season  in  Texas  to  include 
12  white-winged,  mourning,  and  white- 
tipped  doves,  no  more  than  2  of  which 
could  be  white-tipped  doves. 

2.  Continuation  of  the  experimental 
sandhill  crane  seasons  in  the  Middle  Rio 
Grande  Valley  of  New  Mexico  in 
accordance  with  the  Pacific  and  Central 
Flyway  Management  Plans  for  the 
Rocky  Mountain  Population  of  greater 
sandhill  cranes.  This  would  be  the  third 
and  Hnal  year  of  the  experimental  hunt. 

3.  Revision  of  framework  dates  in  the 
Pacific  and  Central  Flyway  plans  for 
Rocky  Mountain  Sandhill  Cranes  to 
read:  "between  September  1  and 
November  30,  except  that  in  Sierra,  Luna 
and  Dona  Ana  Counties  of  New  Mexico, 
the  season  framework  dates  will  be 
between  September  1  and  January  31." 

4.  Adoption  of  operational  status  for 
the  sandhill  crane  season  in  the  Hatch- 
Deming  area  of  New  Mexico  to  reduce 
depredations  and  allow  increased 
hunting  opportunity. 

5.  Expansion  of  the  framework  dates 
for  hunting  American  coot  so  that  they 
would  coincide  with  all  other  duck 
seasons,  including  teal  and  other  special 
duck  seasons. 

6.  Adoption  of  the  proposed  basic 
framework  for  webless  and  waterfowl 
species  not  addressed  in 
recommendation  numbers  1  through  5. 

Mr.  George  then  presented  a  series  of 
slides  to  support  the  Texas  Parks  and 
Wildlife  Department's  request  for  a 


change  in  the  special  4-day  white- 
winged  dove  season  bag  limits.  Texas 
believes  that  the  present  frameworks 
are  too  restrictive,  that  harvest  of 
whitewings  and  mourning  doves  has 
been  unduly  restricted,  that  such 
restrictions  encourage  hunters  to  hunt  in 
Mexico  (where  regulations  are  more 
liberal),  which  has  reduced  income  from 
the  Texas  white-winged  dove  stamp  and 
threatens  such  habitat  acquisition 
programs.  Further,  Mr.  George  notes  that 
September  hunting  of  mourning  doves 
has  recently  been  shown  not  to  be 
detrimental  to  mourning  dove 
populations  and  that  call-count  data 
indicate  that  dove  populations  in  Texas 
were  not  adversely  affected  during 
years  of  more  liberal  regulations.  He 
pointed  out  that  prior  to  1984,  the  limits 
had  been  12  mourning  doves  and  10 
whitewings.  and  that  its  current 
proposal  is  far  more  restrictive  than  the 
pre-1984  limits.  Mr.  George  also 
commented  that  the  absence  of  the 
Flyway  Council  Consultants  for  the 
early-seasons  regulations  process 
prevented  Texas  from  adequately 
presenting  and  explaining  their  data  to 
the  Service  Regulations  Committee. 

Response.  The  white-winged  dove 
population  in  Texas  declined 
substantially  after  the  1983  freeze  that 
affected  nesting  habitat,  and  that 
populations  have  not  fully  recovered.  In 
addition,  during  the  early  1980's  when 
more  liberal  regulations  were  permitted, 
the  harvest  of  mourning  doves  increased 
markedly  during  the  early  whitewing 
season  (when  a  substantial  segment  of 
the  mourning  dove  population  is  still 
nesting  in  south  Texas).  For  these 
reasons,  the  Service  feels  that  relaxation 
of  the  special  white-winged  dove 
hunting  regulations  is  not  warranted  at 
this  time.  The  Service  has  concern  also, 
with  permitting  a  season  designed 
primarily  for  one  species,  whitewings  in 
this  case,  that  results  in  a  large 
proportion  of  the  harvest  being  a 
different  species. 

Mr.  George's  comments  on 
consultants  to  the  early-seasons 
regulations  process  are  addressed 
previously  in  the  response  to  Mr.  Hunt. 

The  Service  concurs  with 
recommendations  to  continue  the 
experimental  sandhill  crane  hunt  in  the 
Middle  Rio  Grande  Valley  of  New 
Mexico  and  extension  of  the  framework 
to  January  31  for  sandhill  crane  hunting 
in  Sierra.  Luna,  and  Dona  Ana  Counties 
of  New  Mexico.  We  also  concur  with  a 
sandhill  crane  hunt  in  those  counties  but 
the  Service  proposes  this  hunt  to  be 
considered  experimental  for  3  years. 
Although  a  3-year  experimental  hunt 
was  held  during  1982-85  in  this  area, 
that  experiment  involved  hunting  only 


one  weekend  per  month  in  November. 
December  and  January,  whereas  the 
proposed  operational  hunt  would 
involve  30  days,  all  of  which  would  be 
during  January.  The  substantial 
differences  in  the  previous  experimental 
hunt  and  the  proposed  hunt  warrant 
experimental  status. 

The  Service  disagrees  with  extending 
coot  frameworks  to  include  all  duck 
seasons,  rather  than  only  regular 
seasons,  because  it  believes  that,  in 
most  cases,  special  seasons  are 
established  to  target  specific  species  or 
populations  and  not  as  general  duck 
seasons.  In  light  of  the  direction 
reflected  by  the  Service's  recently 
published  Supplemental  Environmental 
Impact  Statement  (Statement)  on 
Issuance  of  Annual  Regulations  for 
Sport  Hunting  of  Migratory  Birds  (June 
1988),  it  is  the  intent  of  the  Service  to 
control  extension  and  proliferation  of 
special  seasons  and  bag  limits  due  to 
difficulties  in  evaluating  the  impact  of 
such  on  target  and  non-target 
populations.  Thus,  allowing  coot  hunting 
during  all  duck  seasons,  including 
special  seasons,  would  not  be  in  keeping 
with  the  direction  of  the  Statement. 
Further,  with  the  suspension  of 
September  teal  seasons  proposed  in 
these  frameworks,  an  extended 
framework  would  not  be  applicable  in 
the  Central  Flyway  at  this  time  since 
there  are  no  other  special  seasons. 

The  Service  notes  the  Central  Flyway 
Council's  support  for  retention  of  other 
previous  frameworks  for  the  early 
season  regulations. 

Mr.  Raymond  Lee,  representing  the 
Arizona  Game  and  Fish  Department, 
commented  on  the  mourning  dove  status 
and  hunting  regulations  in  the  Western 
Management  Unit  in  relation  to  Arizona. 
Prior  to  1987,  Arizona  traditionally  set  a 
70-day  split  dove  season  with  about  21- 
28  days  in  September,  with  the  balance 
(42-49  days)  in  November  through 
December.  The  proportion  of  the  dove 
harvest  that  occurred  during  the  late 
segment  averaged  17.5  percent.  In  1987, 
with  restrictive  regulations.  Arizona 
selected  a  season  with  13  days  in 
September  and  32  days  in  the  late 
segment.  The  proportion  of  the  harvest 
during  the  late  segment  was  17.1 
percent.  The  1987  restricted  season 
resulted  in  a  reduction  of  harvest  of 
about  25  percent. 

The  Arizona  Game  and  Fish 
Department  supports  the  Pacific  Flyway 
Council  recommendation  of  a  60-day 
season  in  Arizona  and  California  to  be 
split  between  two  periods,  September  1- 
15  and  November  1-January  15.  The 
Council's  recommendation  would  result 
in  33  percent  more  hunting  opportunity 
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during  the  late  segment  but  the 
maximum  increase  in  harvest  is 
estimated  to  be  less  than  5  percent  in 
Arizona. 

Response.  The  request  for  a  relaxation 
in  mourning  dove  hunting  season 
frameworks  for  Arizona  and  California 
in  the  Western  Management  Unit  is 
addressed  in  the  response  to  comments 
by  Mr.  Hunt. 

Mr.  Hugh  Bateman,  representing  the 
Lower  Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council, 
commented  in  opposition  to  suspension 
of  the  September  teal  season.  He 
indicated  that  the  season  has  been 
operational  for  many  years  and  is 
utilized  by  8  Mississippi  Flyway  States. 
Additionally,  2  more  States  harvest  teal 
in  September  duck  seasons  which  they 
cloose  in  lieu  of  the  teal  season.  Overall, 
the  September  harvest  of  blue-winged 
teal  accounts  for  about  one-third  of  the 
Flyway's  total  season  harvest  of 
bluewings.  He  stated  that  the  Lower 
Region  recognizes  the  potential  impact 
on  duck  production  of  the  existing 
severe  drought  affecting  most  northern 
breeding  grounds,  but  stressed  that  such 
drastic  action  as  is  proposed  is  ill- 
advised  at  this  time  because  the 
regulations  process  has,  in  this  instance, 
failed  to  allow  for  proper  consideration 
of  alternatives  and  the  action  is  in 
conflict  with  the  spirit  of  the  North 
American  Waterfowl  Management  Plan. 
He  urged  the  Service  to  reconsider  its 
proposal,  and  recommended  as  an 
alternative  that  the  September  teal 
season  be  retained  and  reduced  from  9 
to  3  days  with  a  daily  bag  limit  of  4 
birds.  He  further  recommended  that  the 
5-day  experimental  September  duck 
seasons  in  Kentucky  and  Tennessee 
continue  with  a  4-bird  daily  bag  limit  to 
include  not  more  than  2  wood  ducks  and 
2  blue-winged  teal.  These  actions  would 
substantially  reduce  the  September 
harvest  of  blue-winged  teal.  The 
proposed  3-day  teal  season  would 
provide  only  token  hunting  opportunity 
but  would  maintain  hunter  interest, 
whereas  suspending  the  season  would 
erode  public  support  for  wetlands 
conservation  programs  now  being 
developed  under  the  North  American 
Waterfowl  Management  Plan.  He 
indicated  that  the  Lower  Region  would 
also  support  developing  a  continentwide 
management  plan  for  blue-winged  teal, 
which  would  provide  a  more  deliberate 
approach  for  addressing  all  factors 
affecting  population  declines  in  this 
species,  not  only  hunting  regulations. 

Response.  The  Service's  proposed 
action  to  suspend  the  September  teal 
season  and  severely  restrict  the  harvest 
of  blue-winged  teal  during  experimental 


September  duck  seasons  is  in  response 
to  the  diminished  status  of  the  species. 
Breeding  populations  have  been 
substantially  below  the  long-term 
average  since  1981.  Production  has  been 
poor  during  that  period,  and  the 
prospects  for  production  in  1988  the 
worst  yet  due  to  severe  drought 
conditions  in  traditional  nesting  areas. 
Although  the  September  teal  season  has 
been  in  effect  for  many  years,  it  and  the 
inclusion  of  blue-winged  teal  in  other 
September  seasons  represent  an 
additional  harvest  opportunity  over  and 
above  the  regular  duck  season. 
Declining  age  ratios  in  the  kill  indicate 
that  proportionately  more  adult  birds 
have  been  taken  in  recent  years.  While 
the  reduced  status  of  blue-winged  teal  is 
primarily  a  result  of  the  continuing 
drought  and  attendant  habitat 
degradation  on  the  breeding  grounds, 
the  Service  nevertheless  believes  the 
proposed  action  is  necessary  to  provide 
adequate  protection  to  the  species  until 
populations  can  recover.  Overall,  the 
continuing  poor  conditions  and  litUe 
production  are  not  a  circumstance  under 
which  a  separate  harvest  opportunity 
can  be  offered.  The  Service  appreciates 
the  Council's  support  for  development  of 
a  management  plan  for  blue-winged  teal 
and  intends  to  woric  closely  with  the 
flyway  councils  toward  this  end. 

Mr.  Ken  Babcock,  representing  the 
Upper  Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council, 
recognized  the  precarious  status  of 
North  American  waterfowl  and 
commended  the  Service  for  its 
leadership  in  addressing  this  current 
problem.  He  indicated  that  the  timing  for 
these  early-seasons  regulations 
deliberations  precludes  full  input  by  the 
Mississippi  Flyway  Council  and 
expressed  concern  for  this  lack  of 
opportunity.  He  supported  statements 
by  other  flyway  councils  in  opposition 
to  complete  closure  of  September  teal 
seasons.  He  asked  the  Service  to  take 
immediate  action  to  initiate  discussions 
with  Mexico  concerning  high  harvest  of 
waterfowl  such  as  teal  and  pintails, 
particularly  at  a  time  when  their 
populations  are  extremely  low. 

Response.  The  Service  appreciates 
Mr.  Babcock's  support  for  its  efforts  to 
address  the  current  problems  with 
waterfowl  population  status  and  notes 
his  concern  for  the  lack  of  opportunity 
for  full  input  from  the  Mississippi 
Flyway  Council  in  the  development  of 
early-season  hunting  regulations. 
Unfortunately,  the  timing  of  decisions 
about  early  hunting  seasons,  some  of 
which  open  as  early  as  September  1,  is 
dictated  on  one  hand  by  the  need  to 
establish  the  regulations  and  make  them 


available  to  the  public  before  the 
hunting  seasons  open,  and  on  the  other 
hand  by  the  need  for  as  much 
information  as  possible  about 
population  status  before  decisions  about 
appropriate  hunting  regulations  are 
made.  Because  of  these  limitations, 
regulations  for  early  hunting  seasons 
must  be  established  prior  to  the  regular 
summer  meetings  of  the  flyway  councils. 

With  reference  to  Mexico,  the  Service 
has  an  ongoing  cooperative  program 
with  the  Mexican  Government,  and  will 
discuss  the  status  of  various  waterfowl 
species  with  Mexican  authorities  in  the 
near  future. 

Mr.  Dale  Witt,  representing  the 
Central  Flyway  Coiuicil.  expressed  the 
Council's  concern  for  the  status  of  blue- 
winged  teal  but  noted  that  the  poor 
status  is  due  mainly  to  drought  and 
habitat  degradation  and  not  to 
overharvest.  He  also  noted  that, 
although  the  blue-winged  teal 
population  is  low,  it  has  been  fairly 
stable  during  the  past  several  years.  He 
expressed  the  Council's  opposition  to  a 
complete  suspension  of  the  September 
teal  season  in  that  such  drastic  action  is 
not  warranted.  He  reconunended  that, 
instead  of  a  complete  closure,  a  3-day 
season  be  allowed  and  that  a  realistic 
management  strategy  be  developed  in 
cooperation  with  the  Flyway  Councils 
prior  to  the  1989  regulations  process. 

Response.  The  Service  notes  the 
Central  Flyway's  concern  about  the 
Service's  proposed  suspension  of  the 
September  teal  season, 
recommendations  for  a  restricted  rather 
than  a  closed  season  and  the  need  to 
develop  a  management  strategy  for  teal. 
Our  response  to  these  issues  is 
addressed  in  the  response  for  Mr. 
Bateman. 

Mr.  Jim  Phillips,  a  journalist 
expressed  his  strong  support  to 
discontinue  September  teal  seasons.  He 
presented  his  views  of  the  poUtical 
nature  by  which  these  seasons  were 
first  established  and  the  illegal  harvest 
associated  with  the  very  early  years  of 
teal  seasons. 

Response.  The  Service  notes  Mr. 
Phillips'  support  for  discontinuance  of 
the  September  teal  season. 

Mr.  Charles  Kelley,  first  speaking  as 
Chairman  of  the  Migratory  Bird 
Committee  of  the  Southeastern 
Association  of  Fish  and  Wildlife 
Agencies,  complimented  the  Service  on 
regulatory  actions  affecting 
southeastern  States  pertaining  to 
migratory  upland  gamebirds  and 
shorebirds.  Then,  speaking  as  Director 
of  the  Alabama  Division  of  Fish  and 
Game,  he  recommended  that  there  not 
be  a  closure  of  the  September  teal 
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seasons,  noting  the  importance  of  this 
season  to  hunters  and  legislators  in 
furthering  waterfowl  management  and 
habitat  programs.  He  said  that  the 
Service  Regulations  Committee  had  not 
concluded  that  hunting  was  a  factor 
affecting  the  population  of  ducks,  but 
should  the  Service  not  allow  September 
teal  seasons  the  message  he  would  take 
back  to  his  duck  hunters  is  that 
somebody  in  Washington,  DC.  believed 
the  gun  was  the  cause.  Mr.  Kelley  called 
for  reconsideration  of  the  action  to 
suspend  the  teal  season  and  suggested  a 
3-day  September  teal  season  as  an 
alternative. 

Response.  The  Service  notes  Mr. 
Kelley's  support  for  migratory  shore  and 
upland  game  bird  regulations.  I'he 
response  to  Mr.  Kelley's  comments 
about  the  September  teal  season  is 
included  in  the  response  to  Mr. 
Bateman. 

Written  Conunents  Received 

The  supplemental  proposed 
rulemaking  which  appeared  in  the 
Federal  Register  dated  June  7. 1988  (53 
FR  20874),  summarized  48  comments 
which  had  been  received  by  May  9, 
1988.  Since  then  30  comments  on  early- 
season  proposals  and  1,686  comments 
on  swan  hunting  have  been  received. 
They  are  summarized  below  and 
numbered  in  the  order  used  in  the  March 
9, 1988,  Federal  Register. 

ft  September  Teal  Seasons 

The  Wisconsin  Department  of  Natural 
Resources,  the  Illinois  Department  of 
Conservation,  and  four  individuals 
recommended  that  the  September  teal 
seasons  be  closed  in  1988.  All  cited  the 
poor  population  status  of  teal  and 
related  information. 

Response.  The  Service  proposes  to  not 
offer  the  September  teal  season  in  1988 
due  to  the  low  populations  of  blue- 
winged  teal  and  very  poor  outlook  for 
production  this  year.  Thus,  the 
comments  received  are  in  support  of  the 
Service's  proposal. 

11.  Mergansers 

In  a  letter  to  the  Service,  the 
Concerned  Coastal  Sportsmen's 
Association  requested  that  red-breasted 
and  common  mergansers  be  included  in 
the  sea  duck  season.  They  cite  that 
mergansers  are  detrimental  to 
recreational  and  commercial  fisheries 
activities  and  that  numbers  are 
sufficient  to  justify  this  longer  107-day 
season  and  larger  7-bird  limit. 

Response.  Currently.  States  in  the 
Atlantic  and  Mississippi  Flyways  may 
select  a  separate  5-daily  bag  limit  of 
mergansers.  However,  little  information 
is  available  to  support  the  contention 


that  mergansers  are  harming  coastal 
fisheries.  Further  available  population 
status  and  production  information  does 
not  warrant  a  relaxation  in  bag  limit 
regulations  on  these  species. 

15.  Tundra  Swans 

As  of  June  22, 1988,  the  date  of  the 
Public  Hearing,  the  Service  had  received 
1,686  postcards  and  letters,  primarily 
from  individuals  urging  that  swans  not 
be  hunted.  Most  requested  "Not  to  lift 
Federal  restrictions  on  swan  hunting" 
following  the  wording  in  a  flyer 
distributed  by  the  National  Humane 
Education  Society  (no  address  or  date 
given). 

Response.  The  Service  proposes  to 
offer  Alaska  frameworks  for  an 
experimental  swan  season  in  Game 
Management  Unit  22.  This  season  was 
initially  proposed  in  June  1986  by 
Kawerak,  Inc.  (a  Native  regional 
corporation)  (see  51  FR  26713),  approved 
by  the  Alaska  Game  Board  and 
presented  by  the  Alaska  Department  of 
Fish  and  Game  for  consideration  by  the 
Pacific  Flyway  Council,  which  in  turn 
recommended  it  to  the  Service.  Swans 
that  would  be  hunted  belong  to  the 
Western  Population  of  tundra  swans 
which  is  experiencing  a  long-term 
increase  in  numbers.  During  the  past  10 
years  (1979-88),  the  winter  population 
index  averaged  63,600  swans,  well 
above  the  population  objective.  The 
proposed  hunt  is  within  guidelines  in  the 
Western  Population  of  Tundra  Swan 
Management  Plan.  Existing  and 
proposed  swan  seasons  in  other  States 
will  be  addressed  in  the  late-season 
regulations  cycle. 

17.  Coots 

The  Kansas  Department  of  Wildlife 
and  Parks  favors  an  extension  of  the 
frameworks  to  allow  coot  hunting  during 
all  duck  seasons  rather  than  only  during 
regular  duck  seasons.  Kansas  cites  as 
reasons  the  additional  hunting 
opportimity  afforded  at  a  time  when 
such  opportunities  for  ducks  are  being 
restricted  and  the  fact  that  no  biological 
rationale  can  be  given  for  not  allowing 
an  expanded  framework.  Additionally, 
in  Kansas,  the  coot  harvest  has 
decreased  to  a  point  of  being 
insignificant  due  to  the  shifting  of 
regular  duck  seasons  to  later  periods  to 
take  advantage  of  late-arriving  mallards 
that  utilize  recently  developed  reservoir 
habitats. 

Response.  The  Service  disagrees  with 
extending  coot  frameworks  to  include 
any  duck  season,  rather  than  only 
regular  seasons,  because  it  believes  that, 
in  most  cases,  special  seasons  are 
established  to  target  specific  species  or 
populations  and  not  as  general 


waterfowl  seasons.  In  light  of  the 
direction  reflected  by  the  Service's 
recently  published  Supplemental 
Environmental  Impact  Statement 
(Statement)  on  Issuance  of  Annual 
Regulations  for  Sport  Hunting  of 
Migratory  Birds  (June  1988),  it  is  the 
intent  of  the  Service  to  control  extension 
and  proliferation  of  special  seasons  and 
bag  limits  due  to  difnculties  in 
evaluating  the  impact  of  such  on  target 
and  non-target  populations.  Thus, 
allowing  coot  hunting  during  all  duck 
seasons,  including  special  seasons, 
would  not  be  in  keeping  with  the 
direction  of  the  Statement.  Further,  with 
the  suspension  of  September  teal 
seasons  proposed  in  these  frameworks, 
an  extended  framework  would  not  be 
applicable  in  the  Central  Flyway  at  this 
time  since  there  are  no  other  special 
duck  seasons. 

21.  Woodcock 

The  Pennsylvania  Game  Commission 
requested  that  the  Service  continue  the 
Eastern  Region  restrictive  harvest 
regulations  adopted  during  the  1985-86 
hunting  seasons  and  discontinue 
February  hunting  of  woodcock 
throughout  the  range  of  the  woodcock. 

Response.  The  Service  proposes  to 
continue  the  Eastern  Region  restrictive 
regulations.  The  Service  is  aware  of  the 
concern  about  February  woodcock 
hunting.  Since  no  documentation  was 
presented  concerning  February  hunting 
of  woodcock,  the  Service  will  review 
available  data  and  discuss  the  issue 
with  States  and  Flyway  Councils. 

22.  Band-tailed  Pigeons 

Two  letters  were  received  from 
Washington  State  residents,  one  from  a 
private  citizen  and  the  other  from  the 
Western  Region,  Washington  State 
office  of  the  National  Audubon  Society. 
Both  urged  that  hunting  season 
frameworks  on  band-tailed  pigeons  be 
restricted  in  1988  to  reduce  impacts  on  a 
declining  pigeon  population  and  to 
initiate  studies  to  investigate  the  factors 
contributing  to  the  decline.  The 
individual  also  recommended  that 
mineral  spring  sites  be  closed  to  hunting 
and  season  length  be  reduced  in 
California. 

Response.  The  Service  concurs  that 
bandtail  populations  have  declined  and 
the  situation  is  serious.  In  1987  hunting 
restrictions,  to  continue  for  a  3-year 
period,  were  imposed.  Considering  the 
continued  population  decline,  the 
Service  proposes  to  further  restrict 
hunting  season  frameworks  in  1988  by 
delaying  the  opening  date  from 
September  7  to  September  15.  This 
measure  will  provide  further  protection 
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of  band-tailed  pigeons  prior  to  and 
during  migration.  The  delayed  opening 
will  result  in  significantly  fewer  pigeons 
using  mineral  springs  and,  thereby, 
reduce  harvests  there.  In  California 
seasons  occur  later,  when  birds  from  all 
subpopulations  have  mixed  and  current 
season  frameworks  in  California  are 
considered  appropriate  at  this  time. 

23.  Mourning  Doves  ^ 

An  unsigned  letter  was  received  from 
the  Humane  Society  of  the  United  States 
and  the  World  Society  for  the  Protection 
of  Animals  expressing  opposition  to  the 
practice  of  permitting  hunting  of 
mourning  doves  in  September,  during  a 
time  when  this  species  is  still  nesting. 
The  letter  also  urged  the  closure  of  the 
hunting  season  on  all  migratory  birds  in 
Puerto  Rico  to  relieve  pressure  on  these 
species  while  studies  are  being 
conducted.  The  letter  recommended  (1) 
that  studies  be  expanded  to  determine  if 
Category  2  species  of  waterfowl  should 
be  listed  pursuant  to  the  Endangered 
Species  Act  of  1973,  and  (2)  increased 
law  enforcement  effort  in  Puerto  Rico  to 
stem  illegal  shooting,  particularly  in 
relation  to  white-cheeked  pintails.  The 
letter  supported  the  Service's  habitat 
acquisition  efforts  in  Puerto  Rico. 

Response.  The  Service's  position 
concerning  September  hunting  of 
mourning  doves  has  been  discussed  in 
earlier  Federal  Register  documents  (51 
FR  24418,  July  3, 1986  and  52  FR  25173. 
July  2, 1987).  Continued  September 
hunting  of  mourning  doves  in  most  areas 
of  the  United  States  is  viewed  as  a  valid 
use  of  the  resource  under  the  Migratory 
Bird  Treaty  Act  of  1918.  The  Puerto  Rico 
Department  of  Natural  Resources,  with 
assistance  from  the  Service,  continues  to 
evaluate  breeding  activities  of 
waterfowl  in  Puerto  Rico  and  believes 
this  can  be  accomplished  under  present 
hunting  season  frameworks.  The  Service 
continues  to  support  a  strong  law 
enforcement  program  to  control  illegal 
shooting  and  continues  to  promote 
habitat  acquisition  of  key  waterfowl 
areas. 

24.  White-winged  Doves 

A  letter  from  the  Texas  Parks  and 
Wildlife  Department  requested  a 
liberalization  in  the  regulations 
frameworks  for  the  special  4-day  white- 
winged  dove  hunting  season. 
Specifically,  Texas  requested  a  change 
from  a  10-dove  aggregate  bag  limit,  no 
more  than  2  of  which  could  be  mourning 
doves  and  2  of  which  could  be  white- 
tipped  doves,  to  a  12-dove  aggregate  bag 
limit,  no  more  than  2  of  which  could  be 
white-tipped  doves.  Under  the  proposed 
12-dove  limit,  there  would  be  no 
restrictions  on  mourning  doves. 


Response.  The  Service  notes  that  the 
white-winged  dove  population  in  Texas 
declined  substantially  after  the  1983 
freeze  that  affected  nesting  habitat,  and 
that  populations  have  not  fully 
recovered.  In  addition,  during  the  early 
1980s  when  more  liberal  regulations 
were  permitted,  the  harvest  of  mourning 
doves  increased  markedly  during  the 
early  whitewing  season  (when  a 
substantial  segment  of  the  mourning 
dove  population  is  still  nesting  in  south 
Texas).  For  these  reasons,  the  Service 
feels  that  relaxation  of  the  special 
white-winged  dove  hunting  regulations 
is  not  warranted  at  this  time.  The 
Service  has  concern,  also,  with 
permitting  a  season  designed  primarily 
for  one  species,  whitewings  in  this  case, 
that  results  in  a  large  proportion  of  the 
harvest  being  a  different  species. 

25.  Migratory  Bird  Hunting  in  Alaska 

The  Alaska  Department  of  Fish  and 
Game  in  letters  dated  June  16  and  17, 
1988,  recommended  changes  in  brant 
seasons  and  continuation  of  duck 
season  frameworks.  Alaska  requested 
that  the  season  on  brant  be  reinstated 
by  increasing  it  from  50  to  107  days  and, 
thereby,  eliminate  an  unnecessary  and 
complicating  restriction  without 
increasing  the  harvest.  Alaska  noted  in 
detail  the  nature  of  the  U.S.  sport 
harvest,  that  it  was  well  within  harvest 
objectives,  that  cooperative  efforts  with 
Native  groups  have  been  effective  in 
reducing  all  harvests  of  brant,  and  there 
is  support  from  Native  groups  for 
continuation  of  the  sport  seasons  on 
brant.  Acknowledging  the  probability  of 
a  depressed  population  of  ducks,  Alaska 
requested  retention  of  frameworks 
offered  in  the  past  because:  (1)  Their 
harvests  of  about  400  canvasbacks  and 
14,000  pintails  are  relatively 
inconsequential  in  comparison  to  the 
continental  harvests  of  these  species.  (2) 
because  the  effective  hunting  season  in 
much  of  Alaska  is  from  15  to  40  days, 
and  (3)  because  the  average  seasonal 
harvest  by  Alaska  hunters  is  about  5 
compared  to  8  among  hunters  in  the 
Pacific  Flyway.  If  retention  of  existing 
frameworks  were  not  possible  and 
numbers  of  canvasbacks  dropped  below 
threshold  levels  for  himting.  Alaska 
offered  as  an  alternative  that  the  daily 
bag  limits  on  ducks  include  no  more 
than  3  pintails  and  3  canvasbacks. 
statewide.  They  note  that  the  usual 
species-speciHc  restrictions  required  in 
other  States  are  largely  precluded  in 
Alaska  because  most  ducks  are  in  drab 
eclipse  plumages  during  the  season  and 
hunter  identiHcation  of  species  and 
sexes  is  difficult  at  best.  Restrictive 
regulations  in  areas  of  light  harvest  are 
largely  tokenism,  create  public 


resentment,  and  undermine  credibihty  of 
waterfowl  managers. 

Response.  The  Service  appreciates 
Alaska's  willingness  and  leadership  role 
in  taking  restrictive  measures  to  protect 
those  populations  of  Alaska-nesting 
geese  that  have  undergone  declines. 
What  was  perceived  to  be  a  potential 
problem  by  an  expansion  of  areas  in 
which  brant  would  be  hunted  did  not 
materialize.  The  combined  U.S.  sport 
harvest  of  PaciRc  brant  was  estimated 
at  1,729,  less  than  forecasted,  and  about 
1.2  percent  of  the  wintering  population. 
The  Service  concurs  with  Alaska  and 
proposes  to  reinstate  the  brant  season 
length  to  107  days. 

Only  preliminary  information  on  duck 
populations  was  available  to  Alaska 
when  they  made  their  proposal.  Since 
then,  additional  information  on  ducks, 
but  particularly  about  pintails  and 
canvasback,  which  are  of  considerable 
importance  in  the  Alaska  breeding 
population,  indicate  major  declines.  The 
Service  believes  that  restrictive 
measures  are  warranted  and  should  be 
more  restrictive  than  those  proposed  by 
Alaska.  Therefore,  the  Service  proposes 
that  the  basic  daily  bag  limits  be 
reduced  by  2  ducks,  include  not  more 
than  2  pintails  and  the  season  on 
canvasback  not  be  opened. 

27.  Migratory  Game  Birds  Seasons  for 
Falconers 

Eight  individuals  and  two  falconers 
associations  submitted  comments  in 
support  of  the  proposal  to  extend  the 
falconry  season  frameworics. 

Response.  The  Service  notes  these 
comments  and  proposes  to  extend  the 
falconry  season  frameworks. 

Public  Comment  Invited 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress  and 
having  due  consideration  for  any  data  or 
views  submitted  by  interested  parties, 
the  possible  amendments  resulting  from 
this  supplemental  rulemaking  will 
specify  o{>en  seasons,  shooting  hours 
and  bag  and  possession  limits  for 
designated  migratory  game  birds  in  the 
United  States. 

The  Director  intends  that  finally 
adopted  rules  be  as  responsive  as 
possible  to  all  concerned  interests.  He 
therefore  desires  to  obtain  the 
comments  and  suggestions  of  the  public 
other  concerned  governmental  agencies 
and  private  interests  on  these  proposals 
and  will  take  into  consideration  the 
comments  received.  Such  comments, 
and  any  additional  information 
received,  may  lead  the  Director  to  adopt 
final  regulations  differing  from  these 
proposals. 
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Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  hmit  the  amount  of  time  which 
the  Service  can  allow  for  public 
comment.  Specifically,  two 
considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  the  need,  on  the  one  hand,  to 
establish  final  rules  at  a  point  early 
enough  in  the  summer  to  allow  affected 
State  agencies  to  appropriately  adjust 
their  licensing  and  regulatory 
mechanisms,  and,  on  the  other  hand,  the 
unavailability  before  mid-June  of 
specific,  reliable  data  on  this  year's 
status  of  some  waterfowl,  and  migratory 
shore  and  upland  game  bird 
populations.  Therefore,  the  Service 
believes  that  to  allow  comment  periods 
past  the  dates  specified  earlier  is 
contrary  to  the  public  interest. 

Comroeot  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Director  (FWS/ 
MBMO).  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  Matomic 
Building— Room  53B,  Washington,  DC 
20240.  Comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  at  the  Service's 
office  in  Room  536,  Matomic  Building, 
1717  H  Street  NW.,  Washington,  DC. 

All  relevant  comments  on  these  early- 
season  proposals  received  no  later  than 
July  20, 1988,  and  on  late-season 
proposals  received  by  August  29, 1988, 
will  be  considered.  The  Service  will 
attempt  to  acknowledge  received 
comments,  but  substantive  response  to 
individual  comments  may  not  be 
provided.  '' 

NEPA  Consideratioa 

The  "Final  Environmental  Statement 
fur  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-7&-54) "  was  Hied 
with  the  Council  on  Environmental 
Quality  (CEQ)  on  June  6, 1975,  and 
notice  of  availability  was  published  in 
the  Federal  Registor  on  June  13. 1975  (40 
FR  25241).  A  supplement  to  the  FES, 
"Final  Supplemental  Environmental 
Impact  Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FEES  8»- 
14) ".  was  filed  with  CEQ  on  June  ft  198a 
and  Notice  of  Avaflability  was 
published  in  the  Federal  Register  of  June 
16. 1968  (53  FR  22582),  and  June  17. 1988 
(53  FR  22727). 


Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that,  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
(and  shall!  "insure  that  any  action 
authorized,  funded,  or  carried  out  *  *  * 
is  not  likely  to  jeopardize  the  continued 
existence  of  such  endangered  or 
threatened  species  or  result  in  the 
destruction  or  modification  of  [critical) 
habitat  •  •  *  "  The  Service  therefore 
initiated  section  7  consultation  under 
the  Endangered  Species  Act  for  the 
proposed  hunting  season  frameworks. 

On  June  17, 1988,  the  Office  of 
Endangered  Species  gave  a  biological 
opinion  that  the  proposed  action  is  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  their  critical  habitats. 

As  in  the  past,  hunting  regulations  this 
year  are  designed,  among  other  things, 
to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species  and  their  habitats. 
Examples  of  such  consideration  include 
areas  in  Alaska  and  the  Pacific  Flyway 
closed  to  Canada  goose  hunting  for 
protection  of  the  endangered  Aleutian 
Canada  goose,  and  closed  areas  in 
Puerto  Rico  for  protection  of  the  Plain 
pigeon  and  Puerto  Rican  parrot. 

The  Service's  biological  opinion 
resulting  from  its  consultation  under 
section  7  is  considered  a  public 
document  and  is  available  for  inspection 
in  the  Office  of  Endangered  Species  and 
the  Office  of  Migratory  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior. 
Washington,  DC  20240. 

Regulatory  Flexibility  Act,  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Renter  dated  March  9, 
1988  (53  FR  7702),  the  Service  reported 
measures  it  had  undertaken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  the  Executive  Order. 
These  included  preparing  a 
Determination  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis,  and 
publication  of  a  summary  of  the  latter. 
These  regulations  have  been  determined 
to  be  major  under  Executive  Order  12291 
and  they  have  a  significant  economic 
impact  on  substantial  numbers  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  This  determination  is  detailed  in 
the  aforementioned  documents  which 
are  available  upon  request  from  the 
Office  of  Migratory  Bird  Management, 


U.S.  Fish  and  Wildlife  Service,  Matomic 
Building— Room  536,  Department  of  the 
Interior,  Washington,  DC  20240.  As 
noted  in  the  early  Federal  Register 
publication,  the  Service  plans  to  issue 
its  memorandum  of  Law  for  migratory 
bird  hunting  regulations  at  the  same 
time  the  first  of  the  annual  hunting  rules 
is  completed.  These  regulations  contain 
no  information  collections  subject  to 
Office  of  Management  and  Budget 
review  under  the  Paperwork  Reduction 
Act. 

Authorship 

The  primary  author  of  this  proposed 
rulemaking  is  Morton  M.  Smith,  Office 
of  Migratory  Bird  Management,  working 
under  the  direction  of  RoUin  D. 
Sparrowe,  Chief. 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting,  Imports, 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1988-69  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3, 1918 
(40  Stat.  755;  16  U.S.C.  701-708h):  the 
Fish  and  Wildlife  Improvement  Act  of 
1978  (92  Stat.  3112;  16  U.S.C.  712):  and 
the  Alaska  Game  Act  of  1925  (43  Stat. 
739,  as  amended,  54  Stat.  1103-04). 

Proposed  Regulations  Frameworks  for 
1988-09  Early  Hunting  Seasons  on 
Certain  Migratory  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act,  the  Secretary  of  Interior  has 
approved  proposed  frameworks  which 
prescribe  season  lengths,  bag  limits, 
shooting  hours  and  outside  dates  within 
which  States  may  select  seasons  for 
mourning  doves,  white-winged  doves, 
white-tipped  doves,  band-tailed  pigeons, 
rails,  woodcock,  snipe,  moorhens  and 
gallinules;  experimental  September  duck 
seasons  in  Florida,  Tennessee  and 
Kentucky;  sea  ducks  (scoter,  eider,  and 
oldsquaw)  in  certain  defined  areas  of 
the  AUantic  Flyway;  experimental 
September  Canada  goose  seasons  in 
Michigan.  Minnesota,  and  Illinois; 
sandhill  cranes;  special  Canada  Goose 
season  in  Wyoming;  and  extended 
falconry  seasons. 

NOTICE 

Any  State  desiring  its  hunting  seasons 
for  mourning  doves,  white-winged 
doves,  white-tipped  doves,  band-tailed 
pigeons,  rails,  woodcock,  common  snipe, 
common  moorhens  and  purple 
gallinules,  sandhill  cranes  or  extended 
falconry  seasons  to  open  in  September 
must  make  its  selection  no  later  than 
August  10, 1988.  States  desiring  these 
seasons  to  open  after  September  30  may 


make  their  selections  at  the  time  they 
select  regular  waterfowl  seasons. 
Season  selections  for  the  six  States 
offered  experimental  September 
waterfowl  seasons  and  Wyoming's 
special  Canada  goose  season  must  also 
be  made  by  August  10, 1988. 

Atiantic  Flyway  coastal  States 
desiring  their  seasons  on  sea  ducks  in 
certain  defined  areas  to  open  in 
September  must  make  their  selection  no 
later  than  August  10, 1988.  Those 
desiring  this  season  to  open  after 
September  may  make  their  selections 
when  they  select  their  regular  waterfowl 
seasons. 

Outside  Dates:  All  dates  noted  are 
inclusive. 

Shooting  Hours:  Between  1/2  hour 
before  sunrise  and  sunset  daily  for  all 
species  except  as  noted  below.  The 
hours  noted  here  and  elsewhere  also 
apply  to  hawking  (taking  by  falconry). 

Mourning  Doves 

Outside  Dates:  Between  September  1, 
1988,  and  January  15, 1989,  except  as 
otherwise  provided.  States  may  select 
hunting  seasons  and  bag  limits  as 
follows: 

Eastern  Management  Unit 

(All  States  east  of  the  Mississippi  River  and 
Louisiana) 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits: 

Not  more  than  70  days  with  bag  and 
possession  limits  of  12  and  24, 
respectively;  or  not  more  than  60  days 
with  bag  and  posssession  limits  of  15 
and  30,  respectively. 

Hunting  seasons  may  be  split  into  not 
more  than  3  periods  under  either  option. 

Shooting  Hours:  Between  1/2  hour 
before  sunrise  and  sunset  daily. 

Zoning:  Alabama,  Georgia,  Illinois, 
Louisiana  and  Mississippi,  may  elect  to 
zone  their  States  as  follows: 

A.  Two  zones  per  State  having  the 
following  descriptions  or  division  lines: 

Alabama — South  Zone:  Mobile, 
Baldwin,  Escambia,  Covington,  Coffee, 
Geneva,  Dale,  Houston  and  Henry 
Counties.  North  Zone:  Remainder  of  the 
State. 

Georgia — The  Northern  Zone  shall  be 
that  portion  of  the  State  lying  north  of  a 
line  running  west  to  eiast  along  U.S. 
Highway  280  from  Columbus  to  Wilcox 
County,  thence  southward  along  the 
western  border  of  Wilcox  County, 
thence  east  along  the  southern  border  of 
Wilcox  County  to  the  Ocmulgee  River, 
thence  north  along  the  Ocmulgee  River 
to  Highway  280,  thence  east  along 
Highway  280  to  the  Littie  Ocmulgee 
River,  thence  southward  along  the  Little 
Ocmulgee  River  to  the  Ocmulgee  River; 
thence  southwesterly  along  the 


Ocmulgee  River  to  the  western  border  of 
Jeff  Davis  County;  thence  south  along 
the  western  border  of  Jeff  Davis  County; 
thence  east  along  the  southern  border  of 
Jeff  Davis  and  Appling  Counties;  thence 
north  along  the  eastern  border  of 
Appling  County  to  the  Altamaha  Riven 
thence  east  to  the  eastern  border  of 
Tattnall  County;  thence  north  along  the 
eastern  border  of  Tattnall  County; 
thence  north  along  the  western  border  of 
Evans  to  Candler  County;  thence  east 
along  the  northern  border  of  Evans  to 
Bulloch  County:  thence  north  along  the 
western  border  of  Bulloch  County  to 
Highway  301;  thence  northeast  along 
Highway  301  to  the  South  Carolina  line. 

Illinois— U.S.  Highway  36. 

Louisiana — Interstate  Highway  10 
from  the  Texas  State  line  to  Baton 
Rouge.  Interstate  Highway  12  from 
Baton  Rouge  to  Slidell  and  Interstate 
Highway  10  from  Slidell  to  the 
Mississippi  State  line. 

Mississippi — U.S.  Highway  84. 

B.  Within  each  zone,  these  States  may 
select  hunting  seasons  of  not  more  than 
70  days  (or  60  under  the  alternative) 
which  may  be  split  into  not  more  than  3 
periods. 

C.  The  hunting  seasons  in  the  South 
Zones  of  Alabama,  Georgia,  Louisiana 
and  Mississippi  may  commence  no 
earlier  than  September  20, 1988. 

D.  Regulations  for  bag  and  possession 
limits,  season  length  and  shooting  hours 
must  be  uniform  within  specific  hunting 
zones. 

Central  Management  Unit 

(Arkansas,  Colorado,  Iowa,  Kansas, 
Minnesota,  Missouri,  Montana.  Nebraska. 
New  Mexico.  North  Dakota,  Oklahoma,  South 
Dakota,  Texas  and  Wyoming) 

Hunting  Seasons  and  Daily  Bag  and 
Possession  Limits: 

Not  more  than  70  days  with  bag  and 
possession  limits  of  12  and  24, 
respectively;  or  not  more  than  60  days 
with  bag  and  possession  limits  of  15  and 
30,  respectively. 

Hunting  seasons  may  be  split  into  not 
more  than  3  periods  under  either  option. 

Texas  Zoning — As  an  alternative  to 
the  basic  frameworks,  Texas  may  select 
hunting  seasons  for  each  of  3  zones 
described  below. 

North  Zone — The  portion  of  the  State 
north  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Interstate 
Highway  20;  northeast  along  Interstate 
Highway  20  to  Interstate  Highway  30  at 
Fort  Worth;  northeast  along  Interstate 


Highway  30  to  the  Texas-Arkansas 
State  line. 

South  Zone — ^That  portion  of  the  State 
south  and  west  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Van  Horn, 
south  and  east  on  U.S.  90  to  San 
Antonio;  then  east  on  Interstate  10  to 
Orange,  Texas. 

Special  White- Winged  Dove  Area  in 
the  South  Zone — ^That  portion  of  the 
State  south  and  west  of  a  line  beginning 
at  the  International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 
Highway  20:  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Van  Horn, 
south  and  east  on  U.S.  Highway  90  to 
Uvalde,  south  on  U.S.  Highway  83  to 
State  Highway  44;  east  along  State 
Highway  44  to  State  Highway  16  at 
Freer;  south  along  State  Highway  16  to 
State  Highway  285  at  Hebbronville;  east 
along  State  Highway  285  to  FM  1017; 
southeast  along  FM  1017  to  State 
Highway  186  at  Linn;  east  along  State 
Highway  186  to  the  Mansfield  Channel 
at  Port  Mansfield;  east  along  the 
Mansfield  Channel  to  the  Gulf  of 
Mexico. 

Central  Zone— That  portion  of  the 
State  lying  between  the  North  and  South 
Zones. 

Hunting  seasons  in  these  zones  are 
subject  to  the  following  conditions: 

A.  The  hunting  season  may  be  split 
into  not  more  than  2  periods,  except 
that,  in  that  portion  of  Texas  where  the 
special  4-day  white-winged  dove  season 
is  allowed,  a  limited  mourning  dove 
season  may  be  held  concurrently  with 
the  white-winged  dove  season  and  with 
shooting  hours  coinciding  with  those  for 
white-winged  doves  (see  white-winged 
dove  frameworks). 

B.  Each  zone  may  have  a  season  of 
not  more  than  70  days  (or  60  under  the 
alternative).  The  North  and  Central 
zones  may  select  a  season  between 
September  1, 1988  and  January  25, 1989; 
the  South  zone  between  September  20, 
1988  and  January  25, 1989. 

C.  Except  during  the  special  4-day 
white-winged  dove  season  in  the  South 
Zone,  each  zone  may  have  an  aggregate 
daily  bag  limit  of  12  doves  (or  15  under 
the  alternative),  no  more  than  2  of  which 
may  be  white-winged  doves  and  no 
more  than  2  of  which  may  be  white- 
tipped  doves.  The  possession  limit  is 
double  the  daily  bag  limit. 
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D.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting  hours 
must  be  uniform  within  each  hunting 
zone. 

Western  Management  Unit 

(Arizona.  California,  Idaho,  Nevada.  Oregon, 
Utah  and  Washington) 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits: 

Not  more  than  30  consecutive  days 
between  September  1, 1988  and  January 
15, 1989;  or  not  more  than  45  days  to  be 
split  between  two  periods,  September  1- 

15. 1988,  and  November  1, 1988-)anuary 

15. 1989. 

In  all  States,  the  bag  and  possession 
limits  are  10  and  20,  respectively. 

White-winged  Doves 

Outside  Dates:  Arizona,  California. 
Nevada,  New  Mexico,  and  Texas 
(except  as  shown  below)  may  select 
hunting  seasons  between  September  1 
and  December  31, 1988.  Florida  may 
select  its  hunting  season  between 
September  1. 1988  and  January  15, 1989. 

Arizona  may  select  a  hunting  season 
of  not  more  than  30  consecutive  days 
running  concurrently  with  the  mourning 
dove  season.  The  daily  bag  limit  may 
not  exceed  10  mourning  and  white- 
winged  doves  in  the  aggregate,  no  more 
than  6  of  which  may  be  white-winged 
doves,  and  a  possession  limit  twice  the 
daily  bag  limit  after  the  opening  day. 

In  the  Nevada  counties  of  Clark  and 
Nye,  and  in  the  California  counties  of 
Imperial  Riverside  and  San  Bernardino, 
the  aggregate  daily  bag  and  possession 
limits  of  mourning  and  white-winged 
doves  may  not  exceed  10  and  20, 
respectively,  and  run  concurrently  with 
the  season  on  mourning  doves. 

New  Mexico  may  select  a  hunting 
season  with  daily  bag  and  possession 
limits  not  to  exceed  12  and  24  (or  15  and 
30  if  the  60-day  option  for  mourning 
doves  is  selected)  white-winged  and 
mourning  doves,  respectively,  singly  or 
in  the  aggregate  of  the  2  species.  Dates, 
limits,  and  hours  are  to  conform  with 
those  for  mourning  doves. 

Texas  may  select  a  hunting  season  of 
not  more  than  4  days  for  the  special 
white-winged  dove  area  of  the  South 
Zone.  The  daily  bag  limit  may  not 
exceed  10  white-winged,  mourning,  and 
white-tipped  doves  in  the  aggregate 
including  no  more  than  2  mourning 
doves  and  2  white-tipped  doves  per  day; 
and  the  possession  limit  may  not  exceed 
20  white-winged,  mourning  and  white- 
tipped  doves  in  the  aggregate  including 
no  more  than  4  mourning  doves  and  four 
white-tipped  doves  in  possession. 

and 


In  addition,  Texas  may  also  select  a 
wtnte-winged  dove  season  of  not  more 
than  70  days  (or  60  under  the  alternative 
for  mourning  doves)  to  be  held  between 
September  1. 1968,  and  January  25. 1989, 
and  coinciding  with  the  mourning  dove 
season.  The  daily  bag  limit  may  not 
exceed  12  white-winged,  mourning  and 
white-tipped  doves  (or  15  under  the 
alternative)  in  the  aggregate,  of  which 
not  more  than  2  may  be  white-winged 
doves  and  not  more  than  2  of  whidh  may 
be  white-tipped  doves.  The  possession 
limit  may  not  exceed  24  white-winged, 
mourning  and  white-tipped  doves  (or  30 
under  the  alternative)  in  the  aggregate, 
of  which  hot  more  than  4  may  be  white- 
winged  doves  and  not  more  than  4  of 
which  may  be  white-tipped  doves. 

Florida  may  select  a  white-winged 
dove  season  of  not  more  than  70  days 
(or  60  under  the  alternative  for  mourning 
doves)  to  be  held  between  September  1. 
1988,  and  January  15, 1989,  and 
coinciding  with  the  mourning  dove 
season.  The  aggregate  daily  bag  and 
possession  limits  of  mourning  and 
white-winged  doves  may  not  exceed  12 
and  24  (or  15  and  30  if  the  60-day  option 
for  mourning  doves  is  selected); 
however,  for  either  option,  the  bag  and 
possession  limits  of  white-winged  doves 
may  not  exceed  4  and  8,  respectively. 

Band-tailed  Pigeons 

Pacific  Coast  States  and  Nevada: 
California,  Oregon,  Washington  and  the 
Nevada  counties  of  Carson  City, 
Douglas,  Lyon,  Washoe,  Humboldt. 
Pershing,  Churchill,  Mineral  and  Storey. 

Outside  Dates:  Between  September  IS, 
1988,  and  January  1, 1989. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  16 
consecutive  days,  with  a  bag  and 
possession  limit  of  4. 

Zoning:  California  may  select  hunting 
seasons  of  16  consecutive  days  in  each 
of  the  following  two  zones: 

1.  In  the  counties  of  Alpine,  Butte,  Del 
Norte.  Glenn,  Humboldt,  Lassen, 
Mendocino,  Modoc.  Plumas,  Shasta, 
Sierra,  Siskiyou,  Tehama  and  Trinity; 
and 

2.  The  remainder  of  the  State. 
Four-Comers  States:  Arizona, 

Colorado.  New  Mexico  and  Utah. 

Outside  Dates:  Between  September  1 
and  November  30, 1986. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  30 
consecutive  days,  with  bag  and 
possession  limits  of  5  and  10. 
respectively. 

Areas:  These  seasons  shall  be  open 
only  in  the  areas  delineated  by  the 
respective  States  in  their  hunting 
regulations. 


Zoning:  New  Mexico  may  be  divided 
into  North  and  South  Zones  along  a  line 
following  U.S.  Highway  60  from  the 
Arizona  State  line  east  to  Interstate 
Highway  25  at  Socorro  and  south  along 
Interstate  Highway  25  from  Socorro  to 
the  Texas  State  line.  Hunting  seasons 
not  to  exceed  20  consecutive  days  may 
be  selected  between  September  1  and 
November  3a  1988.  in  the  North  Zone 
and  October  1  and  November  30. 1988. 
in  the  South  Zone. 

Rails 

(Clapper.  King.  Sera  and  Virginia) 

Outside  Dates:  States  included  herein 
may  select  seasons  betwen  September  1. 
1988.  and  January  20. 1989.  on  clapper, 
king,  sora  and  Virginia  rails  as  follows: 

Hunting  Seasons:  The  season  may  not 
exceed  70  days.  Any  State  may  split  its 
season  into  two  segments. 

Clapper  and  King  Rails 

Daily  Bag  and  Possession  Limits:  In 
Rhode  Island,  Connecticut.  New  Jersey, 
Delaware,  and  Maryland,  10  and  20 
respectively,  singly  or  in  the  aggregate 
of  these  two  species.  In  Texas, 
Louisiana.  Mississippi,  Alabama, 
Georgia.  Florida,  South  Carolina,  North 
Carolina,  and  Virginia.  15  and  30, 
respectively,  singly  or  in  the  aggregate 
of  the  two  species. 

Sora  and  Virginia  Rails 

Daily  Bag  and  Possession  Limits:  In 
the  Atlantic,  Mississippi  and  Central  * 
Flyways  and  portions  of  Colorado, 
Montana,  New  Mexico  and  Wyoming  in 
the  Pacific  Flyway,*  25  daily  and  25  in 
possession,  singly  or  in  the  aggregate  of 
the  two  species. 

Woodcock 

Outside  Dates:  States  in  the  Atlantic 
Flyway  may  select  hunting  seasons 
between  October  1. 1988,  and  January 
31, 1969.  States  in  the  Central  and 
Mississippi  Flyways  may  select  hunting 
seasons  between  September  1, 1988,  and 
February  28. 1989. 


>  The  Central  Flyway  it  denned  at  followt: 
Colorado  (eatt  of  the  Continental  Divide),  Kantat. 
Montana  (eatt  of  Hill.  Chouteau.  Cascade.  Meagher, 
and  Park  Counties).  Nebraska,  New  Mexico  (eatt  of 
the  Continental  Divide  but  outside  the  |icarilla 
Apache  Indian  Reservation).  North  Dakota. 
Oklahoma.  South  Dakota.  Texat  and  Wyoming 
(eaat  of  the  Continental  Divide). 

*  The  Pacific  Flyway  is  defined  as  follows: 
Arizona.  California.  Idaho.  Nevada.  Oregon.  Utah, 
and  Washington:  those  portions  of  Colorado  and 
Wyoming  lying  west  of  the  Continental  Divide:  New 
Mexico  west  of  the  Continental  Divide  plus  the 
entire  Jicarilla  Apache  Indian  Reservation:  and  in 
Montana,  the  counties  of  HilL  Chouteau.  Cascade. 
Meagher  and  Park,  and  all  counties  west  thereof. 
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Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  In  the  Atlantic 
Flyway,  seasons  may  not  exceed  45 
days,  with  bag  and  possession  limits  of 
3  and  6,  respectively;  in  the  Central  and 
Mississippi  Flyways,  seasons  may  not 
exceed  65  days,  with  bag  and 
possession  limits  of  5  and  10. 
respectively.  Seasons  may  be  split  into 
two  segments. 

Zoning:  New  Jersey  may  select 
seasons  by  north  and  south  zones 
divided  by  State  Highway  70.  The 
season  in  each  zone  may  not  exceed  35 
days. 

Common  Snipe 

Outside  Dates:  Between  September  1. 
1988,  and  February  28, 1989.  In  Maine, 
Vermont,  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Delaware,  Maryland  and  Virginia  the 
season  must  end  no  later  than  January 
31. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Seasons  may  not 
exceed  107  days  in  the  Atlantic, 
Mississippi  and  Central  Flyways  and  93 
days  in  Pacific  Flyway  portions  of 
Montana,  Wyoming,  Colorado  and  New 
Mexico.  In  the  remainder  of  the  Pacific 
Flyway  the  season  shall  coincide  with 
the  duck  seasons.  Seasons  may  be  split 
into  two  segments.  Bag  and  possession 
limits  are  8  and  16,  respectively. 

Common  Moorhens  and  Purple 
Gallinules 

Outside  Dates:  September  1, 1988. 
through  January  20. 1989.  in  the  Atlantic 
and  Mississippi  Flyways  and  September 
1. 1988,  through  January  22, 1989,  in  the 
Central  Flyway.  States  in  the  Pacific 
Flyway  must  select  their  hunting 
seasons  to  coincide  with  their  duck 
seasons. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Seasons  may  not 
exceed  70  days  in  the  Atlantic, 
Mississippi  and  Central  Flyways;  in  the 
Pacific  Flyway  seasons  must  be  the 
same  as  the  duck  seasons.  Seasons  may 
be  split.  Bag  and  possession  limits  are  15 
and  30  common  moorhens  and  purple 
gallinules,  singly  or  in  the  aggregate  of 
the  two  species,  respectively;  except  the 
daily  bag  and  possession  limits  in  the 
Pacific  Flyway  may  not  exceed  25  coots 
and  common  moorhens,  singly  or  in  the 
aggregate  of  the  two  species. 

Sandhill  Cranes 

Regular  Seasons  in  the  Central  Flyway: 

Seasons  not  to  exceed  58  days 
between  September  1, 1988.  and 
February  28. 1989.  may  be  selected  in 
the  following  States:  Colorado  (the 


Central  Flyway  portion  except  the  San 
Luis  Valley);  Kansas;  Montana  (the 
Central  Flyway  portion  except  that  area 
south  of  1-90  and  west  of  the  Bighorn 
River);  North  Dakota  (west  of  U.S.  281); 
South  Dakota;  and  Wyoming  (in  the 
counties  of  Campbell,  Converse,  Crook, 
Goshen,  Laramie,  Niobrara,  Platte  and 
Weston). 

For  the  remainder  of  the  flyway. 
seasons  not  to  exceed  93  days  between 
September  1, 1988  and  February  28, 1989, 
may  be  selected  in  the  following  States: 
New  Mexico  (the  counties  of  Chaves, 
Curry,  DeBaca,  Eddy.  Lea,  Quay  and 
Roosevelt);  Oklahoma  (that  portion  west 
of  1-35);  and  Texas  (that  portion  west  of 
a  line  from  Brownsville  along  U.S.  77  to 
Victoria;  U.S.  87  to  Placedo;  Farm  Road 
616  to  Blessing;  State  35  to  Alvin;  State  6 
to  U.S.  290;  U.S.  290  to  Sonora;  U.S.  277 
to  Abilene;  Texas  351  to  Albany;  U.S. 
283  to  Vernon:  and  U.S.  183  to  the 
Texas-Oklahoma  boundary). 

Bag  and  Possession  Limits:  3  and  6. 
respectively. 

Permits:  Each  person  participating  in 
the  regular  sandhill  crane  seasons  must 
obtain  and  have  in  his  possession  while 
hunting  a  valid  Federal  sandhill  crane 
hunting  permit. 

Special  Seasons  in  the  Central  and 
Pacific  Flyways: 

Arizona,  Colorado,  Idaho,  Montana, 
New  Mexico,  Utah  and  Wyoming  may 
select  seasons  for  hunting  sandhill 
cranes  within  the  range  of  the  Rocky 
Mountain  Population  (as  described  in  a 
management  plan  approved  March  22, 
1982  (revised  July  28, 1987),  by  the 
Central  and  Pacific  Flyway  Councils) 
subject  to  the  following  conditions: 

1.  Outside  dates  are  September  1- 
November  30. 1988  except  September  1. 
1988-January  31, 1989,  in  the  Hatch- 
Deming  Area  (Zone)  in  New  New 
Mexico  (Sierra,  Luna,  and  Dona  Ana 
Counties). 

2.  Season(s)  in  any  State  or  zone  may 
not  exceed  30  days. 

3.  Daily  bag  limits  may  not  exceed  3 
and  season  limits  may  not  exceed  9. 

4.  Participants  must  have  in  their 
possession  while  hunting  a  valid  permit 
issued  by  the  appropriate  State. 

5.  Numbers  of  permits,  areas  open  and 
season  dates,  protection  plans  for  other 
species,  and  other  provisions  of  seasons 
are  consistent  with  the  management 
plan  and  approved  by  the  Central  and 
Pacific  Flyway  Councils. 

6.  Seasons  in  the  Middle  Rio  Grande 
Valley  zone  and  the  Hatch-Deming  Zone 
in  New  Mexico  and  in  Utah  will  be 
experimental. 


Scoter,  Eider,  and  Oldsquaw  Ducks 
(Atlantic  Flyway) 

Outside  Dates:  Between  September  15. 
1988.  and  January  20, 1989. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  to  exceed  107 
days,  with  bag  and  possession  limits  of 
7  and  14,  respectively,  singly  or  in  the 
aggregate  of  these  species. 

Bag  and  Possession  Limits  During 
Regular  Duck  Season:  Within  the  special 
sea  duck  areas,  during  the  regular  duck 
season  in  the  Atlantic  Flyway.  States 
may  set,  in  addition  to  the  limits 
applying  to  other  ducks  during  the 
regular  duck  season,  a  daily  limit  of  7 
and  a  possession  limit  of  14  scoter,  eider 
and  oldsquaw  ducks,  singly  or  in  the 
aggregate  of  these  species. 

Areas:  In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
from  the  first  upstream  bridge  in  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut  and  New  York,  in 
any  waters  of  the  Atlantic  Ocean  and  in 
any  tidal  waters  of  any  bay  which  are 
separated  by  at  least  1  mile  of  open 
water  from  any  shore,  island  and 
emergent  vegetation  in  New  Jersey, 
South  Carolina,  and  Georgia;  and  in  any 
waters  of  the  Atlantic  Ocean  and  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island  and 
emergent  vegetation  in  Delaware, 
Maryland,  North  Carolina  and  Virginia: 
and  provided  that  any  such  areas  have 
been  described,  delineated  and 
designated  as  special  sea  duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States.  In  all 
other  areas  of  these  States  and  in  all 
other  States  in  the  Atlantic  Flyway,  sea 
ducks  may  be  taken  only  during  the 
regular  open  season  for  ducks  and  they 
must  be  included  in  the  regular  duck 
season  conventional  or  point-system 
daily  bag  and  possession  limits. 

Deferred  Selection:  Any  State  desiring 
its  sea  duck  season  to  open  in 
September  must  make  its  selection  no 
later  than  August  10, 1988.  Any  State 
desiring  its  sea  duck  season  to  open 
after  September  may  make  its  selection 
at  the  time  it  selects  its  waterfowl 
season. 

Special  September  Duck  Seasons 

Florida  September  Duck  Season:  An 
experimental  5-consecutive-day  duck 
season  may  be  selected  in  September. 
The  daily  bag  limit  will  be  4  ducks,  no 
more  than  one  of  which  may  be  a 
species  other  than  wood  duck,  and  the 
possession  limit  will  be  double  the  daily 
bag  limit. 
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Tennessee  and  Kentucky  September 
Duck  Seasons:  Experimental  5- 
consecutive-day  duck  seasons  may  be 
selected  in  September  by  Tennessee  and 
Kentucky.  The  daily  bag  limit  will  be  2 
ducks,  no  more  than  1  of  which  may  be 
a  species  other  than  wood  duck.  The 
possession  limit  will  be  double  the  daily 
bag  limit. 

Special  Early-September  Canada  Goose 
Seasons 

Experimental  Canada  goose  seasons 
of  up  to  10  consecutive  days  may  be 
selected  in  September  by  Michigan, 
Illinois,  and  Minnesota  subject  to  the 
following  conditions: 

1.  Outside  dates  for  the  season  are 
September  1-10, 1988. 

2.  The  daily  bag  and  possession  limits 
will  be  no  more  than  5  and  10  Canada 
geese,  respectively. 

3.  Areas  open  to  the  hunting  of 
Canada  geese  are  as  follows: 

Michigan: 

Lower  Peninsula — all  areas  except  the 
Shiawassee  River,  Allegan,  Lapeer  and 
Muskegon  State  Game  Areas  (SGA),  the 
Shiawassee  National  Wildlife  Refuge, 
that  portion  of  the  Maple  River  SGA 
east  of  State  Road,  that  portion  of  the 
Pointe  Mouillee  SGA  south  of  the  Huron 
River,  Muskegon  County  Wastewater 
Area,  and  the  Fish  Point  and 
Nayanquing  Point  Wildlife  Areas. 

Upper  Peninsula — that  area  bounded 
by  a  line  beginning  at  the  Michigan/ 
Wisconsin  border  in  Green  Bay  and 
extending  north  through  the  center  of 
Little  Bay  De  Noc  and  the  center  of 
White  Fish  River  to  U.S.  Highway  2,  east 
along  U.S.  Highway  2  to  Interstate 
Highway  75,  north  along  Interstate 
Highway  75  to  State  Highway  28,  west 
along  State  Highway  28  to  State 
Highway  221,  then  north  along  State 
Highway  221  to  Brimley,  then  north  to 
the  Michigan/Ontario  border. 

Illinois:  McHenry,  Lake,  Kane, 
DuPage,  Cook,  Kendall,  Grundy,  Will, 
and  Kankakee  Counties. 

Minnesota:  All  or  portions  of  Anoka, 
Washington,  Ramsey.  Hennepin,  Carver, 
Scott  and  Dakota  Counties. 

4.  Areas  open  to  hunting  must  be 
described,  delineated  and  designated  as 
such  in  each  State's  hunting  regulations. 

Wyoming  may  select  a  September 
season  for  Canada  geese  subject  to  the 
following  conditions: 

1.  The  season  must  be  concurrent  with 
the  September  Sandhill  crane  season. 

2.  Outside  dates  for  the  season(s)  are 
September  1-22, 1988. 

3.  Hunting  will  be  by  State  permit. 

4.  No  more  than  60  permits  may  be 
issued  for  the  Salt  River  (Star  Valley) 


area  in  Lincoln  County.  Each  permittee 
may  take  2  Canada  geese  per  season. 
5.  No  more  than  75  permits  may  be 
issued  in  the  Eden-Farson  Agricultural 
Project  in  Sweetwater  and  Sublette 
Counties,  each  permittee  may  take  no 
more  than  1  goose  per  season,  and  the 
season  may  not  exceed  14  days. 

Special  Falconry  Regulations 

Extended  Seasons:  Falconry  is  a 
permitted  means  of  taking  migratory 
game  birds  in  any  State  meeting  Federal 
falconry  standards  in  SO  CFR  21.29(k). 
These  States  may  select  an  extended 
season  not  exceeding  107  days  for 
taking  migratory  game  birds  in 
accordance  with  the  following: 

Framework  Dates:  Seasons  must  fall 
between  September  1, 1988  and  March 
10, 1989. 

Daily  Bag  and  Possession  Limits: 
Falconry  daily  bag  and  possession  limits 
for  all  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  birds, 
respectively,  singly  or  in  the  aggregate, 
during  both  regular  hunting  seasons  and 
extended  falconry  seasons. 

Regulations  Publication:  Each  State 
selecting  the  special  season  must  inform 
the  Service  of  the  season  dates  and 
publish  said  regulations. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons,  hours, 
and  limits,  apply  to  falconry  in  each 
State  listed  in  50  CFR  21.29(k)  which 
does  not  select  an  extended  falconry 
season. 

Note:  In  no  instance  shall  the  total  number 
of  days  in  any  combination  of  duck  seasons 
(regular  duck  season,  sea  duck  season. 
September  seasons,  special  scaup  season, 
special  scaup  and  goldeneye  season  or 
falconry  season)  exceed  107  days  for  a 
species  in  one  geographical  area.  The 
extension  of  this  framework  to  include  the 
period  September  1, 1988-March  10, 1989.  is 
considered  tentative,  and  will  be  evaluated  in 
cooperation  with  States  offering  such 
extensions  after  a  period  of  several  years. 

Final  Frameworks  for  Selecting  Open 
Season  Dates  for  Hunting  Migratory 
Birds  in  Alaska.  1988-1969 

Outside  Dates:  Between  September  1, 
1988.  and  January  26. 1989.  Alaska  may 
select  seasons  on  waterfowl,  snipe, 
cranes,  and  tundra  swans  subject  to  the 
following  limitations: 

Shooting  hours:  One-half  hour  before 
sunrise  to  sunset  daily. 

Hunting  seasons: 

Ducks,  geese  and  brant — 107 
consecutive  days  for  ducks,  geese,  and 
brant  in  each  of  the  following:  North 
Zone  (State  Game  Management  Units 
11-13  and  17-26]:  Gulf  Coast  Zone  (State 
Game  Management  Units  S-7.  9. 14-16, 
and  10 — Unimak  Island  only);  Southeast 
Zone  (State  Came  Management  Units  1- 


4);  Pribilof  and  Aleutian  Islands  Zone 
(State  Game  Management  Unit  10 — 
except  Unimak  Island);  Kodiak  Zone 
(State  Game  Management  Unit  8).  The 
season  may  be  split  without  penalty  in 
the  Kodiak  Zone.  Exceptions:  The 
season  is  closed  on  Canada  geese  from 
Unimak  Pass  westward  in  the  Aleutian 
Island  chain.  Throughout  the  State  there 
is  no  open  hunting  season  for  Aleutian 
Canada  geese,  cackling  Canada  geese 
and  emperor  geese. 

Snipe  and  sandhill  cranes — An  open 
season  concurrent  with  the  duck  season. 

Daily  Bag  and  Possession  Limits: 

Ducks — Except  as  noted,  a  basic  daily 
bag  limit  of  5  and  a  possession  limit  of 
15  ducks.  Daily  bag  and  possession 
limits  in  the  North  Zone  are  8  and  24. 
and  in  the  Gulf  Coast  Zone  they  are  6 
and  18.  respectively.  The  basic  limits 
may  not  include  more  than  2  pintails 
daily  and  6  pintails  in  possession.  There 
is  no  open  season  on  canvasback.  In 
addition  to  the  basic  limit,  there  is  a 
daily  bag  limit  of  15  and  a  possession 
limit  of  30  scoter,  eider,  oldsquaw, 
harlequin,  and  common  and  red- 
breasted  mergansers,  singly  or  in  the 
aggregate  of  these  species. 

Geese — A  basic  daily  bag  limit  of  6 
and  a  possession  limit  of  12.  of  which 
not  more  than  4  daily  and  8  in 
possession  may  be  greater  white-fronted 
or  Canada  geese,  singly  or  in  the 
aggregate  of  these  species. 

Brant — A  daily  bag  limit  of  2  and  a 
possession  limit  of  4. 

Common  snipe — A  daily  bag  limit  of  8 
and  a  possession  limit  of  16. 

Sandhill  cranes — A  daily  bag  limit  of 
3  and  a  possession  limit  of  6. 

Tundra  swans — ^In  Game  Management 
Unit  22  an  experimental  open  season  for 
tundra  swans  may  be  selected  subject  to 
the  following  conditions: 

1.  No  more  than  300  permits  may  be 
issued,  authorizing  each  permittee  to 
take  1  tundra  swan. 

2.  The  season  must  be  concurrent  with 
the  duck  season. 

3.  The  appropriate  State  agency  must 
issue  permits,  obtain  harvest  and  hunter 
participation  data,  and  report  the  results 
of  this  hunt  to  the  Service  by  June  1, 
1989. 

Final  Frameworks  for  Selecting  Open 
Season  Dates  for  Hunting  Migratory 
Birds  in  Puerto  Rico,  1988-88 

Shooting  hours:  Between  one-half 
hour  before  sunrise  and  sunset  daily. 

Doves  and  Pigeons: 

Outside  Dates:  Puerto  Rico  may  select 
hunting  seasons  between  September  1. 
1988,  and  January  15, 1989,  as  follows: 
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Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida.  mourning,  and  white- 
winged  doves,  and  scaly-naped  pigeons. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  doves  of  the  species  named 
herein,  singly  or  in  the  aggregate,  and 
not  to  exceed  5  scaly-naped  pigeons. 

Closed  Areas: 

Municipality  of  Culebra  and 
Desecheo  Island — closed  under 
Commonwealth  regulations. 

Mono  Island — closed  in  order  to 
protect  the  reduced  population  of  white- 
crowned  pigeon  (Columba 
leucocephala),  known  locally  as 
"Paloma  cabeciblanca." 

El  Verde  Closure  Area — consisting  of 
those  areas  of  the  municipalities  of  Rio 
Grande  and  Loiza  delineated  as  follows: 
(1)  all  lands  between  Routes  956  on  the 
west  and  186  on  the  east,  from  Route  3 
on  the  north  to  the  juncture  of  Routes 
956  and  186  (Km  13.2)  in  the  south;  (2)  all 
lands  between  Routes  186  and  966  from 
the  juncture  on  186  and  966  on  the  north, 
to  the  Caribbean  National  Forest 
Boundary  on  the  south;  (3)  all  lands 
lying  west  of  Route  186  for  one  kilometer 
from  the  juncture  of  routes  186  and  956 
south  to  KM  6  on  Route  186;  (4)  all  lands 
within  Km  14  and  Km  6  on  the  west  and 
the  Caribbean  National  Forest  Boundary 
on  the  east;  and  (5)  all  lands  within  the 
Caribbean  National  Forest  Boundary 
whether  private  or  public.  The  purpose 
of  this  closure  is  to  afford  protection  to 
the  Puerto  Rican  parrot  [Amazona 
vittata)  presently  listed  as  an 
endangered  species  under  the 
Endangered  Species  Act  of  1973. 

Cidra  Municipality  and  Adjacent 
Areas  consisting  of  all  of  Cidra 
Municipality  and  portions  of  Aguas 
Buenas,  Caguas,  Cayer,  and  Comerio 
Municipalities  as  encompassed  within 
the  following  boundary:  beginning  on 
Highway  172  as  it  leaves  the 
Municipality  of  Cidra  on  the  west  edge, 
north  to  Highway  156,  east  on  Highway 
156  to  Highway  1,  south  on  Highway  1  to 
Highway  765,  south  on  Highway  765  to 
Highway  763,  south  on  Highway  763  to 
the  Rio  Guavate.  west  along  Rio 
Guavate  to  Highway  1,  southwest  on 
Highway  1  to  Highway  14,  west  on 


Highway  14  to  Highway  729,  north  on 
Highway  729  to  Cidra  Municipality,  and 
westerly,  northerly,  and  easterly  along 
the  Cidra  Municipality  boundary  to  the 
point  of  beginning.  The  purpose  of  this 
closure  is  to  protect  the  Plain  pigeon 
{Columba  inornata  wetmorei),  locally 
known  as  "Paloma  Sabanera,"  which  is 
present  in  the  above  locale  in  small 
numbers  and  is  presently  listed  as  an 
endangered  species  under  the 
Endangered  Species  Act  of  1973. 

Ducks,  Coots,  Moorhens,  Gallinules 
and  Snipe 

Outside  Dates:  Between  November  5, 
1988,  and  February  28, 1989,  Puerto  Rico 
may  select  hunting  seasons  as  follows. 

Hunting  Seasons:  Not  more  than  55 
days  may  be  selected  for  hunting  ducks, 
common  moorhens,  and  common  snipe. 
The  season  may  be  split  into  two 
segments. 

Daily  Bag  and  Possession  Limits: 

Ducks — Not  to  exceed  3  daily  and  6  in 
possession,  except  that  the  season  is 
closed  on  the  ruddy  duck  (Oxyura 
jamaicensis);  the  White-cheeked  pintail 
(Anas  bahamensis):  West  Indian 
whistling  (tree)  duck  [Dendrocygna 
arborea);  fulvous  whistling  (tree)  duck 
[Dendrocygna  bicolor),  and  the  masked 
duck  [Oxyura  dominica),  which  are 
protected  by  the  Commonwealth  of 
Puerto  Rico. 

Common  moorhens — Not  to  exceed  6 
daily  and  12  in  possession;  the  season  is 
closed  on  purple  gallinules  [Porphyrula 
martinica). 

Common  snipe — Not  to  exceed  6  daily 
and  12  in  possession. 

Coots — There  is  no  open  season  on 
coots,  i.e.  common  coots  [Fulica 
americana)  and  Caribbean  coots  (Fulica 
caribaea). 

Closed  Areas:  No  open  season  for 
ducks,  common  moorhens,  and  common 
snipe  is  prescribed  in  the  Municipality 
of  Culebra  and  on  Desecheo  Island. 

Final  Frameworks  for  Selecting  Open 
Season  Dates  for  Hunting  Migratory 
Birds  in  the  Virgin  Islands,  1988-89 

Shooting  Hours:  Between  one-half 
hour  before  sunrise  and  sunset  daily. 
Doves  and  Pigeons. 


Outside  Dates:  The  Virgin  Islands 
may  select  hunting  seasons  between 
September  1, 1988,  and  January  15. 1989. 
as  follows. 

Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida  doves  and  scaly-naped 
pigeons  throughout  the  Virgin  Islands. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida  doves  and  5  scaly- 
naped  pigeons. 

Closed  Seasons:  No  Open  season  is 
prescribed  for  ground  or  quail  doves,  or 
other  pigeons  in  the  Virgin  Islands. 

Local  Names  for  Certain  Birds. 
Zenaida  dove  [Zenaida  aurita) — 

mountain  dove. 
Bridled  quail  dove  [Geotrygon 

mystacea) — Barbary  dove,  partridge 

(protected). 
Common  Ground  dove  [Columba 

passerind) — stone  dove,  tobacco 

dove,  rola,  tortolita  (protected). 
Scaly-naped  pigeon  [Columba 

squamosa) — red-necked  pigeon, 

scaled  pigeon. 

Ducks. 

Outside  Dates:  Between  December  1, 
1988,  and  January  31. 1989,  the  Virgin 
Islands  may  select  a  duck  hunting 
season  as  follows. 

Hunting  Seasons:  Not  more  than  55 
consecutive  days  may  be  selected  for 
hunting  ducks. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  3  daily  and  6  inpossession, 
except  that  the  season  is  closed  on  the 
ruddy  duck  (Oxyura  jamaicensis):  the 
White-cheeked  pintail  (Anas 
bahamensis):  West  Indian  whistling 
(tree)  duck  (Dendrocygna  arborea): 
fulvous  whisking  (tree)  duck 
[Dendrocygna  bicolor),  and  the  masked 
duck  [Oxyura  dominica). 

Date:  July  6. 1988. 
Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  88-15453  Filed  7-7-68:  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Offic«  of  Elementary  and  Secondary 
Education 

34  CFR  Part  200 

Financial  Assistance  To  Meet  Special 
Educational  Needs  of  Children 

agency:  Department  of  Education. 
ACTION:  Notice  of  meeting  to  conduct  a 
modified  negotiated  rulemaking  process. 

summary:  The  Assistant  Secretary  for 
Elementary  and  Secondary  Education  of 
the  U.S.  Department  of  Education 
(Department)  will  convene  a  negotiating 
group — including  Federal,  State,  and 
local  education  administrators,  parents, 
teachers,  and  members  of  local  boards 
of  education — to  participate  in  a 
modified  negotiated  rulemaking  process. 
This  group  will  review  draft  proposed 
regulations  developed  following  recent 
regional  meetings  on  selected  issues 
related  to  the  content  of  proposed 
regulations  to  be  issued  under  Chapter  1 
of  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended.  The  Department  has  arranged 
with  the  Federal  Mediation  and 
Conciliation  Services  (FMCS)  and  the 
Environmental  Protection  Agency  (EPA) 
to  obtain  the  services  of  facilitators.  See 
the  Section  on  Facilitators  and  Record 
of  Meeting  for  a  description  of  the  role 
of  the  facilitators.  The  meeting  is  open 
to  the  public  for  individuals  who  wish  to 
observe  the  process. 
DATES:  The  meeting  of  the  negotiating 
group  is  scheduled  for  July  19  and  20  in 
the  Park  Hyatt  Hotel,  1201 24th  Street. 
NW.,  Washington,  DC  from  9:00  a.m.  on 
July  19  to  4:30  p.m.  on  July  20.  Other 
meetings  may  be  recommended  and 
called  by  the  Department,  if  necessary. 
FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wanting  additional  information 
about  the  results  of  regional  meetings 
and  the  issues  to  be  discussed  in  the 
July  19-20  meeting  should  contact  Mary 
Jean  LeTendre,  Director,  Compensatory 
Education  Programs,  U.S.  Department  of 
Education  at  (202)  732-4682.  Persons 
desiring  additional  information  about 
the  negotiated  rulemaking  process 
should  contact  Daniel  P.  Dozier  of  the 
FMCS  at  (202)  653-5305.  Louis  Manchise 
of  FMCS  and  Chris  Kirtz  and  Deborah  S. 
Dalton  of  EPA  will  assist  in  the 
facilitation  of  the  meeting. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  28, 1988.  the  President  signed 
into  law  Pub.  L  100-297,  the  Augustus  F. 
Hawkins-Robert  T.  Stafford  Elementary 
and  Secondary  School  improvement 


Amendments  of  1988.  Title  I  of  that  Act 
reauthoriies,  for  a  five-year  period,  the 
program  currently  known  as  Chapter  1 
of  the  Education  Consolidation  and 
Improvement  Act.  The  program  is  now 
authorized  in  Chapter  1  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA),  as  amended  by  Pub. 
L  100-297.  Section  1431  of  the  ESEA, 
concerning  Federal  regulations,  contains 
procedural  requirements  the  Department 
is  to  follow  in  developing  and  issuing 
regulations  to  govern  the  Chapter  I 
program.  In  particular,  section  1431(b)(2) 
requires  the  Secretary  to  "prepare  draft 
regulations  and  submit  regulations  on  a 
minimum  of  4  key  issues  to  a  modified 
negotiated  rulemaking  process  as  a 
demonstration  of  such  process."  Section 
1431(b)(1)  also  requires  that,  prior  to 
publishing  proposed  regulations,  the 
Secretary  shall  convene  regional 
meetings  "on  the  content  of  proposed 
regulations,"  and  that  these  meetings 
shall  include  "representatives  of 
Federal,  State,  and  local  administrators, 
parents,  teachers,  and  members  of  local 
boards  of  education  involved  with 
implementation  of  programs  under  this 
chapter."  The  statute  requires  that 
participants  in  the  modified  negotiated 
rulemaking  process  be  selected  from 
among  those  attending  the  regional 
meetings.  Prior  to  convening  the  regional 
meetings,  the  Secretary  solicited 
nominations  for  attendees  from 
organizations  representing  the  people 
described  in  section  1431(b)(1).  All 
persons  nominated  by  these 
organizations  were  invited  to  attend  a 
regional  meeting.  The  following 
organizations  were  requested  to  submit 
nominations: 

American  Association  of  School 

Administrators 
American  Federation  of  Teachers 
Center  for  Law  and  Education,  Inc. 
Children's  Defense  Fund 
Council  of  American  Private  Education 
Council  of  Chief  State  School  OflFicers 
Council  of  Great  City  Schools 
International  Reading  Association 
Lawyer's  Committee  for  Civil  Rights 

Under  Law 
National  Association  of  Elementary 

School  Principals 
National  Association  of  Federal 

Education  Program  Administrators 
National  Association  of  State  Boards  of 

Education 
National  Center  for  Neighborhood 

Enterprise 
National  Coahtion  of  Title  I/Chapter  1 

Parents 
National  Council  of  Teachers  of 

Mathematics 
National  Governors'  Association 
National  Education  Association 


National  Parent  Teachers  Association 
National  School  Boards  Association 
Rural  Education  Association 

The  Department  announced  that  it 
would  conduct  regional  meetings  in  53 
FR 16292-93  (May  6, 1988)  and  convened 
those  meetings  in  Atlanta,  Georgia; 
Philadelphia,  Pennsylvania; 
Indianapolis,  Indiana;  Denver,  Colorado; 
and  San  Francisco,  California.  Persons 
attending  each  regional  meeting  will  be 
provided  a  summary  of  the  meeting  they 
attended.  Participants  in  the  negotiating 
rulemaking  will  be  provided  summaries 
of  all  meetings. 

Items  Selected  for  Negotiation 

The  following  items  related  to  the 
Chapter  1  program  in  local  educational 
agencies  have  been  selected  for  the 
Qiodified  negotiated  rulemaking  process. 
Tbey  were  chosen  because  they  seemed 
to  be  issues  on  which  there  is  most 
likely  to  be  diversity  of  opinion  on  the 
contents  of  the  proposed  rules  and/or 
because  they  contain  major  changes  in 
the  Chapter  1  program. 

1.  Targeting  of  schools  and  students 

2.  National  evaluation  standards 

3.  State  administration 

4.  Program  improvement 

5.  Schoolwide  projects 

6.  Parental  involvement 

These  same  items  (as  well  as  others) 
were  discussed  in  the  regional  meetings. 
Discussions  at  the  negotiated 
rulemaking  sessions  may  cover  other 
subjects  as  necessary  or  as  raised  by 
participants. 

Participants 

The  following  is  a  list  of  the 
participants  who  have  been  invited  by 
the  Department  to  participate  in  the 
modified  negotiated  rulemaking  process. 
The  participants  are  all  representatives 
of  those  groups  specified  in  the  statute 
(section  1431(b)(l]).  The  Department  has 
attempted  to  invite  from  among  the 
attendees  at  the  regional  meetings  a 
range  of  individuals  who  will  represent 
the  interest  groups  mandated  by  section 
143irb)(l). 

If,  in  response  to  this  notice,  an 
additional  individual  or  representative 
of  an  interest  group  requests 
representation  in  the  modified 
negotiated  rulemaking  process,  the 
Department,  in  consultation  with  the 
facilitators,  will  determine  whether  that 
individual  or  representative  should  be 
added  to  the  group.  The  Department  will 
make  that  decision  based  on  whether 
the  individual  or  representative: 

(1)  Would  be  substantially  ejected  by 
the  rule; 
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(2)  Is  not  already  adequately 
represented  by  the  group;  and 

(3)  Meets  the  requirements  of  section 
1431(b)(1)  of  the  Act. 

Federal  Administrator — Mary  Jean 
LeTendre,  Director,  Compensatory 
Education  Programs 
State  Administrators — 
Thomas  Gilhool,  Secretarj*  of 

Education,  PA 
Thomas  Anderson,  Deputy 

Commissioner  for  Finance  and 

Compliance,  TX 
Oliver  Himley,  Chief,  Bureau  of 

Compensatory  and  Equity 

Education,  lA 
JoLeta  Reynolds,  Associate  Assistant 

Commissioner,  Special  Education 

Programs,  TN 
Mitchell  Akers,  Department  of  Federal 

Programs  Liaison,  PA 
Local  Administrators — 
Carley  Ochoa,  Director,  Special 

Programs,  Riverside,  CA 
Ambrosio  Melendrez,  Administrator, 


Chapter  1,  Austin,  TX 
Lynn  Beckwith,  Executive  Director, 

State  and  Local  Programs,  St.  Louis, 

MO 
Joseph  Marinelli,  Associate 

Superintendent,  Orange  County,  FL 
Charles  Weber,  Principal,  Langhome. 

PA 
Local  School  Board  Members — 
Judith  Fischer,  Buffalo,  NY 
Paul  Leuker,  Wichita,  KS 
Teachers — 
Wanda  Beauman,  Denver,  CO 
Fran  Gouze,  Atlanta,  GA 
Parents — 
Barbara  Alexander,  Richmond,  CA 
Jane  Boyer,  Prospect,  KY 
Private  School  Representatives — 
Morton  Avigdor,  Associate  General 

Counsel,  Agudath  Israel,  New  York, 

NY 
Michael  McCarron,  Education 

Coordinator,  Florida  Catholic 

Conference,  Tallahassee,  FL 


Facilitators  and  Record  of  Meeting 

Facilitators 

The  Department  will  use  facilitators. 
The  facilitators  will  not  be  involved 
with  the  substantive  development  of  the 
regulations.  The  facilitators'  role  is  to: 

•  Chair  negotiating  sessions; 

•  Help  the  negotiation  process  run 
smoothly;  and 

•  Help  participants  define  issues  and 
reach  consensus. 

Record  of  Meeting 

The  Department  will  keep  a  record  of 
the  meeting.  This  record  will  be  placed 
in  the  public  record  for  this  rulemaking. 

Dated:  July  7, 1988. 

Ber>'I  Dorsett, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.010] 

[FR  Doc.  68-15604  Filed  7-8-68: 9:17  am] 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  tt\e  Federal  Register,  is 
published  weekly.  It  is  arrariged  in  the  order  of  CFR  titles,  prices,  arnJ 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  t)ecome  availabla 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 

domestic,  $148.75  additional  for  foreign  mailing. 

Order  from  Sufjerintendent  of  Documents,  Government  Printing  Office, 

Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  t>e  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 

(except  holidays). 

Titic  Price       Revision  Date 


1. 2  (2  Reserved) 

3  (1987  Compikition  end  Parts  100  and  101) 
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15.00 
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Jan.  1,  1988 
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52 
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J<ai.  1,  1988 
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Jan.  1,  1988 
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Jan.  1.  1988 
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Jan.  1,  1988 

400-699 
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Jon.  1,  1988 

700-899  

22.00 

Jan.  1    1988 
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Jan.  1.  1988 
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15.00 

Jan.  1,  1988 
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1120-1199 _ 

1200-1499 

11.00 

17.00 

Jon.  1,  1988 
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Jon.  1,  1988 
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6.50 

Jon.  1,  1988 

8 

9  Parts: 

1-199 

11.00 
19.00 

Jon.  1,  1988 
Jan.  1,  1988 

200-£nd 

17.00 

Jan.  1,  1988 

10  Parts: 

0-50 

18.00 

Jon.  1,  1988 

51-199 

14.00 

Jan.  1,  1988 

200-399 

13.00 

2  Jan.  1,  1987 

400-499..... 

13.00 

Jan.  1,  1988 

500-End 

24.00 

Jan.  1,  1988 

11 

12  Parts: 

1-199 _ 

10.00 
11.00 

July  1,  1988 
Jon.  1,  1988 

200-219 „ „ 

10.00 

Jan.  1.  1988 

220-299 „„ _ 

14.00 

13.00 

Joi.  1.  1988 

300-499 

Jan.  1,  1988 

SOO-599 

18.00 

Jan.  1.  1988 

600-tnd - 

13 

14  Parts: 

1-59 „ 

60-139 

12.00 

20.00 

21.00 

19.00 

Jan.  1.  1988 
Jan.  1.  1988 

Jan.  1,  1988 
Jon.  1,  1988 

Title 

140- 199 9.50 

200-1199 20.00 

1200-tnd 12.00 

15  Parte: 

0-299 10.00 

300-399 20.00 

400-£nd 14.00 

16  Parts: 

0-149 12.00 

150-999 13.00 

1000-End 19.00 

17  Parts: 

1-199 14.00 

200-239 14.00 

240-6id 19.00 

18  Parte: 

1-149 15.08 

150-279 14.00 

280-399 13.00 

400-6»d..... 8.50 

19  Parts: 

1-199 27.00 

200-End 5.50 

20  Parts: 

1-399 12.00 

400-499 23.00 

500-End - 25.00 

21  Parte: 

1-99 12.00 

100-169 14.00 

170-199 16.00 
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26  Parts: 

§§  1.0-1-1.60 13.00 
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§  §  1 .  170-1 .300 17.00 
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§  §  1 .401-1 .500 24.00 

§§  1.501-1.640 15.00 

§  §  1 .641-1 .850 17.00 

§  §  1 .851-1 .  1000 28.00 

I  §  1 .  1001-1 .  1400 16.00 

§  §  1 .  1401-tnd 20.00 
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1988 
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1988 

Apr.l. 
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Apr.l. 

1988 

Apr.l. 
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1987 

Apr.1. 

1987 

Apr.1. 

1987 

Apr.l, 

1987 

Apr.1, 
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Apr.l, 

1988 

Apr.l, 

1988 

Apr.1, 

1987 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.1, 

1987 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.1. 

1987 

Apr.1. 

1987 

Apr.l. 

1987 

Apr.l. 

1987 

Apr.1. 

1988 

Apr.1, 

1988 
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1988 
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1980 
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TitI* 

29  Parts: 

0-99 ........................ 16.00 

100-499 7.00 

500-899 24.00 

900-1899 „ „ 10.00 

1900-1910 28.00 

191 1-1925 6.50 

1926 „ 10.00 

1927-End ^ 23.00 

30  Parts: 

0-199 20.00 

200-699 „ 1.50 

700-End 18.00 

31  Parts: 

0-199 12.00 

200-End 16.00 

32  Parts: 

1-39,  Vol.  t 15.00 

1-39,  Vol.  a 19.00 

1-39,  Vol.  M 18.00 

1-189 20.00 

190-399.. 23.00 

400-629 2 1 .00 

630-699 13.00 

700-799 , 15.00 

800-End : 16.00 

33  Parts: 

1-199 _ 27.00 

200-Eiid 19.00 

34  Parts: 

1-299 20.00 

300-399 11.00 

400-£nd 23.00 

35  9.00 

36  Parts: 

1-199 12.00 

200-End 19.00 

37  13.00 

3«  Parts: 

0-17 21.00 

18-&HI „_  16.00 

39  13.00 

40  Parts: 

1-51 21.00 

52 26.00 

53-60 24.00 

61-80 12.00 

81-99 25.00 

100-149 „ 23.00 

150-189 18.00 

190-399 29.00 

400-424 22.00 

425-699 21.00 

700-&id 27.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,  1-11  to  AppwNSx,  2  (2  Rawvod) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Portj  1-5 13.00 

18,  Vol.  n.  Ports  6-19 13.00 

18,  Vol.  W,  Ports  20-52 _ 13.00 

19-100 13.00 

1-100 10.00 

101 23.00 

102-200 1 1 .00 

201-End 8.50 


Pric*       ItevtolonDat* 


July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 

July  1,  1987 
July  1,  1987 
July  1.  1987 

July  1,  1987 
July  1,  1987 

«  July  1.  1984 

«  July  1,  1984 

«July  1,  1984 

July  1,  1987 

July  1,  1987 

July  1,  1987 

•July  1,  1986 

July  1,  1987 

July  1.  1987 


July  1, 
July  1. 


1987 
1987 


July  1,  1987 
July  1,  1987 
July  1.  1987 
July  1,  1987 

July  1,  1987 
July  1,  1987 
July  1,  1987 

July  1.  1987 
July  1,  1987 
July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

July  1.  1987 

July  1.  1987 

July  1,  1987 

July  1,  1987 

July  1,  1987 

•  July  1. 1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 

•  July  1,  1984 
•July  1,  1984 
•July  1.  1984 
•July  1,  1984 
•July  1,  1984 

July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 


TNI* 

42  Parts: 

1-60 15.00 

61-399 5.50 

400-429 21.00 

430-M - 14.00 

43  Parts: 

1-999 15.00 

1000-3999 24.00 

4000-EiMi 1 1 .00 

44  18.00 

45  Parts: 

1-199 14.00 

200-499 9.00 

500-1199 18.00 

1200-(nd _ 14.00 

46Parts: 

1-40 „ 13.00 

41-69 ™ 13.00 

70-89 7.00 

90-139 12.00 

140-155 12.00 

156-165 - 14.00 

166-199 -...  13.00 

200-499 19.00 

500-End 10.00 

47  Parts: 

0-19 17.00 

20-39 21.00 

40-69 10.00 

70-79 17.00 

80-M -  20.00 

48  Chapters: 

1  (Ports  1-51). 

1  (Ports  52-99) 

2  (Ports  201-251). 
2  (Ports  252-299). 

3-« „.„ 

7-14 


Pric*       R«vWonD«t« 


1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 
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TWs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  i«>piicabtlrty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  SO  titles  pursuant  to  44 
U.aC.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Supetinterxlent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  ea<*» 
week. 


DEPARTMENT  OF  AGRICULTURE 

Offio*  of  the  Sccrttary 

7CFRPart2 

Delegation  of  AuttMrity;  Correcflons 
AOCNCV:  Department  of  Agriculture. 
action:  Final  rule;  correction. 


SUMMAKV:  On  May  23,  ISeS.  at  53  FR 
182S3,  the  Secretary  of  Apiculture 
issued  a  final  rule  delegating  authority 
to  the  Assistant  Secretary  for  Special 
Services  and  the  Deputy  Assistant 
Secretary  for  Special  Services  and 
revising  die  dekgattons  of  authority  to 
the  Chiefs  of  the  Forest  Service  and  Soil 
Conservation  Service.  The  document 
inadvertendy  used  uiconsistent  terms  in 
referring  to  die  authority  to  approve 
acquisitions  of  land  undw  the  Weeks 
Act  of  March  1. 1811.  aa  amended  and 
related  acts  and  ccxitained  a 
typograirfiical  error  in  the  delegation  of 
authority  to  divide  and  designate  lands 
into  natiiHial  forests.  This  documrait 
corrects  these  errors. 
FOK  FURTHER  MFOfNUTION  CONTACT: 
Jerry  Sutherland,  Acting  Director,  Lands 
Staff,  FoT«at  Service,  USDA.  P.O.  Box 
gooeo.  Washington.  DC  20080-609a  (703) 
235-6212. 

SUPFUmCNTMIV  MTORMATION:  In  the 
delegation  of  authority  to  the  Chief  of 
the  Forest  Service  puWished  May  23, 
1988,  (53  FR 18253),  tfie  Chief  was 
granted  additional  land  acquisition 
approval  authority  under  the  Weeks  Act 
of  March  1, 1911,  as  amended,  and 
related  acts  for  acqiusitions  up  to 
$250,000  in  value  (7  CFR  2.42(b)). 
However,  in  the  reservation  of  land 
acquisition  authority  by  the  Secretary  (7 
CFR  2.43(f)),  the  rule  did  not  use 
language  parallel  to  that  used  in  the 
delegation  to  the  Chief.  The  effect  of  this 
Inconsistency  in  terminology  was  to 
limit  the  authority  of  the  Chief  to 


approve  other  land  acquisitions.  This 
document  corrects  that  error  and  a 
typesetting  error  made  in  paragraph  (b) 
<rf  §  2.43  when  the  rule  was  published. 

PART 2-(  AMENDED] 

The  following  corrections  are  made  to 
the  final  rule  published  on  May  23. 1968. 
at  S3  FR  18253-18256: 

§2.42   [Amended] 

1.  In  the  second  sentence  of  paragraph 
(b)  of  S  2.42.  appearing  on  page  18255. 
column  1.  line  13.  change  the  phrase 
"and  related  acts"  to  read  as  follows: 
"and  special  forest  receipts  acts,  as 
follows:  (Pub.  L  337, 74lh  Cong., «  StaL 
866,  as  amended  by  Pub.  L  No.  310, 78th 
Cong..  58  Stat  227;  Pub.  L.  505,  75th 
Cong..  52  Stat  347.  as  amended  by  Pub. 
L.  No.  3ia  78th  Cong.,  58  Stat  227;  Pub. 
L  634,  75th  Cong..  52  Stat  699.  as 
amended  by  Pub.  L  310,  76th  Cong.,  58 
Stat.  227;  Pub.  L  748.  75th  Cong.,  52  Stat 
1205.  as  amraided  by  Pub.  L  310.  76th 
Cong.,  58  Stat  227;  Pub.  L  427. 76th 
Cong..  54  Stat  46:  Pub.  L.  589. 76th 
Cong..  54  Stat  297;  Pub.  L  591.  76th 
Cong..  54  Stat  299:  Pub.  L.  637. 76th 
Coi«..  54  Stat  402;  Pub.  L.  781.  e4th 
Cong..  70  Stat  632)." 

S2.43    [Amended] 

2.  In  paragraph  (b)  of  S  2.43.  appearing 
on  page  18256,  column  3.  line  13,  remove 
the  first  "the"  and  add  the  word  "or"  so 
that  die  line  reads  as  follows:  "acres 
acquired  imder  or  subject  to  the". 

3.  In  paragraph  (f)  of  §  2.43.  appearing 
on  page  18256.  colunm  3.  lines  42  and  43, 
change  the  phrase  "and  under  other 
authorities,"  to  read  as  follows:  "and 
special  forest  receipts  acts,  as  follows: 
(Pub.  L.  337.  74th  Cong..  49  Stat  866.  as 
amended  by  Pub.  L.  3ia  78th  Cong..  58 
Stat  227;  Pub.  L  505.  75th  Cong,  52  Stat 
347.  as  amended  by  Pub.  L  310. 78th 
Cong,  58  Stat  227;  Pub.  L  634.  75th 
Cong.,  52  Stat  699,  as  amended  by  Pub. 
L  310, 76th  Cong..  58  Stat  227;  Pub.  L 
748.  75th  Cong,  52  Stat  1205,  as 
amended  by  Pub.  L  3m  76th  Cong,  58 
Stat  227:  Pub.  L  427,  TOth  Cong,  54  Stat 
46:  Pub.  L  589.  76th  Cong..  54  Stat.  297; 
Pub.  L.  591.  TQth  Cong..  54  Stat.  299;  Pub. 
L  637. 76th  Cong,  54  Stat  402;  Pub.  L. 
781. 84th  Cong,  70  Stot  632}." 

Date:  July  5. 1968. 
Richard  E.  Lyng, 
Secretary. 

[FR  Doc.  88-15548  Filed  7-11-88: 8:45  am] 
mUJM  CODE  stw-ti-ii 


Food  and  Nutrition  Service 
7  CFR  Part  250 

Donation  of  Foods  for  Use  m  the 
United  States,  Its  Territorlee  and 
Possessions  and  Areas  Under  Hs 
Jurisdiction;  ENflibllty  of  Nonprogram 
Schools 

AOENCV:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

summary:  Tliis  final  rule  amends  the 
Food  Distribution  Regulations  (7  CFR 
Part  250)  to  clarify  die  circumstances 
under  which  donated  foods  may  be 
made  available  to  schools  whidi  do  not 
participate  in  die  National  School  Lunch 
or  School  Brealcfast  Programs  and  are 
not  "commodity"  schools.  This  final 
regulation  also  specifies  the  types  of 
oommoditiea  that  sodi  schools  are 
eligible  to  receive,  lliis  amendment  will 
improve  the  program  by  ensuring  a 
consistent  policy  for  dealing  with  these 
sdiools. 

EFFECmrE  DATE  August  11, 1988. 
FOR  FURTHER  MFORMATION  CONTACR 
Susan  E.  Proden.  Chief,  Program 
Administration  Branch,  Food 
Distribution  Division.  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Alexandria,  Virginia  22302, 
(703)  756-3660. 
SUPPLEMBtTARV  NIPORMAnON: 

Classificadon 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  as  not  major  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  millioiu  will  not  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  agencies.  State  or  local 
govenunent  agencies  or  geographic 
regions;  and  will  not  have  a  significant 
economic  impact  on  competition, 
employment  investment  productivity, 
innovation,  or  the  ability  of  U.S.-ba8ed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets. 

This  regulation  has  also  been 
reviewed  with  regard  to  the 
requirements  of  die  Regulatory 
FlexibiUty  Act  (5  US.C.  601-612). 
Pursuant  to  the  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  has  certified  that  this  proposed 
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rule  does  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507}. 
the  reporting  and  recordkeeping 
requirements  that  are  included  in  this 
rule  are  subject  to  approval  by  the 
Office  of  Management  and  Budget 
(0MB)  before  becoming  effective. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.550  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3015.  Subpart  V,  48 
FR  29112.  lune  24. 1983.) 

Background 

Section  416  of  the  Agricultural  Act  of 
1949  (7  U.S.C.  1431)  authorizes  the 
Department  to  donate  commodities  for 
use  by  various  recipients  in  the  United 
States  including  "nonproHt  school  lunch 
programs".  Traditionally,  these 
commodities,  as  well  as  donated  foods 
distributed  under  other  legislative 
authorities,  have  been  made  available 
primarily  to  schools  which  participate  in 
the  National  School  Lunch  Program 
(NSLP)  or  School  Breakfast  Program 
(SBP)  or  which  participate  as 
"commodity"  schools  under  section  14(f) 
of  the  National  School  Lunch  Act. 

There  are.  however,  some  nonprofit 
school  lunch  programs  which  do  not 
participate  in  any  of  the  above 
programs,  and  these  schools  are  not 
addressed  specifically  in  the  regulations 
governing  donation  of  food.  Despite  this 
omission,  these  "nonprogram  schools" 
are  eligible  to  receive  certain  types  of 
commodities.  Section  416  refers 
generally  to  nonprofit  school  lunch 
programs.  The  Department  has 
concluded,  therefore,  that  surplus 
commodity  items  distributed  under  the 
authority  of  section  416  may  be  made 
available  to  nonprogram  schools.  For 
these  reasons,  on  June  15. 1987,  the 
Department  proposed  at  52  FR  22660  to 
amend  S  250.8(a)  of  the  regulations 
governing  donation  of  food  to  clarify 
that  nonprogram  schools  are  eligible  to 
receive  certain  types  of  commodities 
provided  they  satisfy  specified  eligibility 
criteria  established  for  schools  which 
participate  in  the  NSLP  or  SBP  or  which 
are  "commodity"  schools.  We  would 
like  to  note,  however,  that  nonprogram 
schools  are  not  a  new  entity.  Rather, 
these  schools  already  receive  food  and 
this  rule  is  being  published  to  codify 
current  practices.  Nonprogram  schools 
will  receive  only  the  Section  416 
commodities  that  are  bonus  and  in 
sufficient  supply  to  warrant  distribution. 
First,  the  proposal  stipulated  that  the 


school  must  either  be  public  or  have 
nonprofit  status  as  determined  by  the 
Internal  Revenue  Service.  Secondly,  the 
school  food  service  had  to  be  operated 
on  a  nonprofit  basis.  Finally,  under  the 
proposal,  a  private  school  could  not 
charge  tuition  in  excess  of  the  limit 
established  for  the  NSLP.  Once 
approved,  nonprogram  schools  would 
qualify  to  receive  commodities 
designated  by  the  Department,  provided 
that  they  complied  with  all  provisions  of 
7  CFR  Part  250. 

Since  publication  of  the  proposed  rule. 
Part  250  has  been  restructured  through 
an  amendment  which  was  published  in 
the  Federal  Register  on  June  3. 1988  (53 
FR  20416).  As  a  result  of  the 
restructuring.  Section  2S0.8,  as 
referenced  under  the  proposed  rule,  has 
become  Section  250.48.  litis  rule  amends 
the  recently  issued  Part  250. 

Analysis  of  Comments 

The  Department  received  seven 
comments  on  this  proposal,  all  from 
State  distribution  agencies.  Only  one 
commenter  unequivocally  disapproved 
of  the  proposed  rule.  Other  commenters. 
however,  either  expressed  practical 
concerns  with  implementation  or 
recommended  technical  modifications 
while  generally  approving  of  the 
proposal.  The  Department  considered  all 
comments  and  is  adopting  the  proposed 
rule  with  some  minor  changes.  The 
remainder  of  this  preamble  discflsses 
the  principal  concerns  raised  by 
commenters. 

Three  commenters  expressed  concern 
about  the  possible  staffing/budgetary 
implications  of  the  proposal,  noting  that 
they  might  have  to  serve  a  large  number 
of  additional  recipient  agencies  without 
an  increase  in  administrative  funding. 
The  Department  realizes  that  some  State 
agencies  may  experience  some  increase 
in  responsibilities.  For  the  most  part, 
however,  we  expect  these  increases  to 
be  relatively  small.  The  information 
available  to  the  Department  indicates 
that  less  than  one  percent  of  all  public 
schools  and  only  about  one-third  of  all 
private  schools  nationwide  are  not 
already  participating  in  the  National 
School  Lunch  Program  (NSLP). 

Moreover,  a  substantial  number  of 
nonparticipating  private  schools  were 
ineligible  for  the  NSLP  because  their 
tuitions  exceeded  the  statutory  limit 
imposed  by  Pub.  L  97-35,  the  Omnibus 
Budget  Reconciliation  Act  of  1981.  This 
limit  was  rescinded  by  Pub.  L  100-71, 
the  Supplemental  Appropriations  Act, 
1987,  enacted  on  July  11. 1987,  which 
amended  section  5(d)  of  the  National 
School  Lunch  Act  (42  U.S.C.  1760(d})  and 
Section  15(c)  of  the  Child  Nutrition  Act 
(42  U.S.C.  1784(c]).  Consequently,  many 


formerly  ineligible  private  schools  can 
be  expected  to  participate  in  the  NSLP, 
leaving  even  fewer  nonprogram  schools 
to  be  served.  Finally,  the  Department 
emphasizes  that  this  regulation  is  being 
promulgated  to  conform  the  program 
regulations  to  section  416,  which  makes 
any  school  eligible  for  designated 
commodities  if  it  operates  a  nonprofit 
school  lunch  program. 

One  commenter  was  concerned  about 
the  potential  for  abuse,  since 
nonprogram  schools  are  not  subject  to 
regular  reviews  conducted  by  the  State, 
as  are  schools  participating  in  the  NSLP. 
The  Department  acknowledges  the  need 
to  monitor  all  recipient  agencies  to 
ensure  proper  use  of  donated  foods.  The 
Department  is  in  the  process  of 
reviewing  the  current  monitoring 
requirements  for  schools  and  will  be 
publishing  a  proposed  rule  to  clearly 
define  these  requirements.  The 
monitoring  provisions  contained  in  that 
regulation  will  be  applicable  to 
nonprogram  schools. 

Another  concern  involved  the  quality 
of  meals  served  in  nonprogram  schools. 
This  commenter  noted  that  those  meals 
are  not  subject  to  nutritional  standards; 
therefore,  commodities  donated  by  the 
Department  could  be  used  to  prepare 
nonnutritious  meals.  The  Department 
believes  there  is  some  assurance  that 
commodities  will  be  used  to  enhance  the 
quality  of  meals  in  these  schools.  For 
example  under  current  policy,  flour  is 
made  available  to  nonprogram  schools 
only  to  the  extent  that  there  is  no 
reduction  in  the  schools'  normal 
commercial  flour  purchases.  Since 
USDA's  donations  supplement  flour 
already  being  acquired  by  the  school, 
the  overall  quality  of  the  meals  can  be 
expected  to  improve,  regardless  of  the 
specific  meal  standards  observed  by  the 
school.  Similar  enhancement  should 
result  from  the  donation  of  other 
commodities  to  these  schools. 

One  commenter  suggested  that  the 
proposed  regulations  be  revised  to  state 
that  only  section  416  foods  which  do  not 
count  toward  a  State's  guaranteed 
amount  of  commodities  under  section  6 
of  the  National  School  Lunch  Act  be 
designated  as  available  to  nonprogram 
schools.  In  fact,  nonprogram  schools  are 
not  provided  with  commodities  under 
Section  6— only  those  foods  designated 
as  "bonus"  commodities  would  be  made 
available  to  nonprogram  schools,  and 
none  of  these  commodities  will  count 
against  a  State's  Section  6  commodity 
allotment. 

The  Department  has  made  a 
nonsubstantive  modification  to  the 
proposed  regulation.  The  phrase 
"nonprofit  school  food  service"  has  been 


substituted  for  "nonprofit  lunch  service" 
in  §  2S0.48(a)(2Hii).  The  revised 
language  parallels  the  terms  used  in 
S  250.48(a)(1). 

Ust  of  SubjacU  in  7  CFR  Part  250 

Aged.  Agricultural  commodities. 
Business  and  industry.  Food  assistance 
programs.  Food  donations.  Food 
processing.  Grant  programs — social 
programs.  Infants  and  children.  Price 
support  programs,  Reporting  and 
recordkeeping  requiremmts.  School 
breakfast  and  luiKh  programs.  Surplus 
agricultural  commodities. 

Accordingly,  the  Department  is 
amending  7  CFR  Part  250  as  follows: 

PART  250— DONATION  OF  FOODS 
FOR  USE  IN  THE  UNITED  STATES.  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  citation  for  Part  250  is 
revised  to  read  as  follows: 

Authority:  Sec.  32.  Pub.  L  74-320. 49  Slat. 
744  (7  U.S.C.  612c);  Pub.  L  75-165,  50  Stat.  323 
(15  U.S.C.  713c);  sees.  6.  9.  Pub.  L.  79-396,  80 
Stal.  231.  233  (42  U.S.C.  1755. 1758);  sec.  418. 
Pub.  L  81-439. 83  Stat  1058  (7  U.S.C.  1431); 
sec.  402.  Pub.  L  81-865,  68  Stat  843  (22  U.S.C 
1922);  sec.  210.  Pub.  L  84-540,  70  SUt  202  (7 
U.S.C.  1859);  sec.  0,  Pub.  L  8&-931,  72  Stat 
1792  (7  U.S.C.  1431b);  Pub.  L  86-756.  74  Stat. 
899  (7  U.S.C.  1431  note);  sec.  709.  Pub.  L  89- 
321,  79  Stat.  1212  (7  U.S.C.  1446a-l);  sec.  3, 
Pub.  L  90-302.  82  Stat.  117  (42  U.S.C.  1761); 
sees.  409,  410.  Pub.  L  93-288,  88  Stat.  157  (42 
use.  5179, 5180);  sec.  2.  Pub.  L  93-326, 88 
Stat.  286  (42  U.S.C.  1782a).  sec  16,  Pub.  L  94- 
105.  89  Stat.  522  (42  U.S.C.  1768);  sec.  1304(a), 
Pub.  L  95-113.  91  Stat  980  (7  U.S.C.  612c 
note);  sec.  311.  Pub.  L  95-478,  92  Stat.  1533 
(42  U.S.C.  3030a);  sec.  10  Pub.  L  95-627,  92 
Stat.  3623  (42  U.S.C.  1760);  sec.  1114(a).  Pub. 
L  97-98,  95  Stat.  1269  (7  U.S.C.  1431(e));  Title 
II,  Pub.  L.  98-8, 97  Stat.  35  (7  U.S.C.  612c 
note);  5  U.S.C.  301. 

2.  Section  250.48  is  amended  by 
redesignating  the  text  of  paragraph  (a) 
as  paragraph  (a)(1)  and  adding  a  new 
paragraph  (a)(2),  to  read  as  follows: 

§  250.48    Schoot  food  autlKMities  and 
commodity  schools. 

(a)  *  *  • 

(2)  School  food  authorities  which  do 
not  participate  in  the  National  School 
Lunch  Program  or  as  commodity  schools 
under  Part  210  of  this  chapter  or  in  the 
School  Breakfast  Program  under  Part  220 
of  this  chapter  may  receive  such 
commodities  as  the  Secretary  may 
designate,  provided  the  schools  are 
public  schools  or  private  schools 
determined  by  the  Internal  Revenue 
Service  to  be  exempt  from  income  tax 
under  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1954  or,  in  the 
Commonwealth  of  Puerto  Rico,  certified 


as  nonprofit  by  the  Governor  and 
operate  a  nonprofit  school  food  service. 
Such  schools  shall  be  eligible  to  receive 
only  those  commodities  acquired  imder 
section  416  of  the  Agricultural  Act  of 
1949  (7  U.S.C.  1431)  to  the  extent  that 
such  commodities  become  available  and 
the  Secretary  has  determined  that 
surpluses  of  such  commodities  exist  and 
surplus  quantities  are  sufficient  to 
distribote  to  nonprogram  schools. 
*        «        *        *        « 

Date:  July  5, 1988. 
Anna  Kondratas, 

Administrator. 

(FR  Doc.  88-15539  Filed  7-11-88:  8:45  am] 
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7  CFR  Parte  272  and  273 
[Amdt  No.  289] 

Food  Stamp  Program;  Simplified 
Application  and  Standardized  Benefit 
Projecte 

aoenCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
procedures  for  conducting  projects  using 
simplified  food  stamp  application  and 
benefit  determination  procedures  for 
recipients  of  certain  types  of  categorical 
aid.  These  projects,  which  are 
operational  alternatives  to  normal 
procedures,  are  authorized  by 
Subsection  8(e)  of  the  Food  Stamp  Act 
of  1977,  as  amended  by  section  1520 
Pub.  L  98-198,  the  Food  Security  Act  of 
1985  (7  U.S.C.  2017(e)).  The  projects' 
goals  are  improved  administrative 
efficiency  and  reduced  error  rates. 
DATE  This  action  is  effective  August  11. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russ  Gardiner,  Supervisor.  Research, 
Demonstration  and  Evaluation  Projects 
Section,  Administration  and  Design 
Branch,  Program  Development  Division, 
3101  Park  Center  Drive,  Alexandria,  Va. 
22302.  Telephone:  (703)  756-3387. 
SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  the  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1, 
and  has  been  classified  not  major 
because  the  provisions  will  not  result  in: 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  industries.  Federal,  State  or 
local  governments,  or  geographical 


regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  These  provisions  will  not 
significantly  raise  the  Food  Stamp 
Program's  total  benefit  and 
administrative  expenses.  It  is  expected 
that  the  operation  of  these  projects  will 
result  in  administrative  cost  savings  and 
error  reduction  in  the  Food  Stamp 
Program  (FSP).  The  projects  will  be 
operated  in  a  maximum  of  five  States 
and  five  political  subdivisions.  Because 
these  provisions  will  deal  only  with  the 
administration  of  the  FSP  in  these  sites, 
they  will  not  affect  industry  or  trade  in 
any  substantive  manner. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115).  this  program  is 
excluded  fi'om  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  September  19. 1980). 
Anna  Kondratas,  Achninistrator,  Food 
and  Nurtrition  Service  (FNS),  has 
certified  that  the  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  establishes  procedures  under  wtuch 
State  and  local  agencies  will  operate 
Simplified  Application  and 
Standardized  Benefit  Projects.  As 
participation  is  voluntary  and  some 
administrative  cost  savings  should 
result,  there  should  be  no  significant 
adverse  impact  on  the  workload, 
staffing  needs,  or  paperwork  of 
participating  State  or  county  agencies. 

Reporting  and  Recordkeeping 

The  reporting  and  recordkeeping 
requirements  contained  in  §  273.23(1)  of 
this  regulation  which  come  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507)  will  be 
submitted  to  0MB  for  their  review  and 
approval.  They  will  not  be  enforced 
until  such  time  as  OMB  approval  is 
received. 

Background 

On  April  23, 1987,  a  proposed  rule  for 
the  Simplified  Application/Standardized 
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Benefit  (SA/SB)  Projects  was  published 
at  52  FR 13450.  Interested  parties  were 
given  60  days  to  provided  comments.  A 
total  of  IS  comment  letters  were 
received -hxim  State  and  local  agencies 
and  public  interest  groups  during  the 
comment  period;  all  of  the  letters 
contained  more  than  one  comment.  The 
major  concerns  raised  are  discussed 
below.  Commentors  on  the  proposed 
regulations  were  also  provided  with  a 
draft  copy  of  the  SA/SB  Work  Plan 
Guide  (WPG).  (The  WPG  will  be  used 
by  potential  operators  in  developing 
proposals  for  operating  SA/SB  Projects.) 
Comments  received  on  the  WPG  have 
also  been  considered  in  developing  this 
final  rule. 

An  explanation  of  the  rationale  for  the 
rule  is  contained  in  the  preamble  of  the 
proposed  rule.  While  part  of  it  is 
reprinted  below  for  the  sake  of  clarity, 
the  reader  should  refer  to  that  preamble 
for  a  full  understanding  of  the  provisions 
of  this  rulemaking. 

Section  17(d)  of  the  Food  Stamp  Act, 
as  amended  by  Pub.  L  97-98  (December 
21. 1981)  authorized  the  Secretary  to 
conduct  a  Simplified  Application 
Demonstration  Project.  The  Simplified 
Apphcation  Demonstration  Project  was 
an  attempt  to  reduce  the  administrative 
burden  of  food  stamp  benefit 
calculations  by  simplifying  program 
rules.  The  demonstration  project  tested 
how  different  approaches  to 
standardizing  and  simplifying  policy 
affect  benefits,  administrative  costs,  and 
errors  in  the  FSP.  Four  sites — the  State 
of  Illinois,  the  State  of  Oklahoma,  and 
San  Diego  and  Fresno  Counties, 
California — participated  in  the 
demonstration.  Although  each 
developed  and  implemented  its  own 
version  of  policy  simplification,  all  four 
focused  on  simplifying  the  process  of 
determining  food  stamp  benefit  levels 
for  households  that  are  already  eligible 
for  other  programs,  particularly  Aid  to 
Families  with  Dependent  Children 
(AFDC).  The  legislation  allowed  the 
participating  sponsors  to  decide  which 
categories  of  households  would  be 
project  eligible — households  all  of 
whose  members  received  AFDC, 
Supplemental  Securify  Income  (SSI) 
and/or  Medicaid  (pure  households);  or 
households  only  some  of  whose 
members  received  AFDC  SSI  and/or 
Medicaid  (mixed  households).  In  Illinois, 
program  simplification  entailed 
assigning  food  stamp  benefits  to  pure 
AFDC  households  based  on  standard- 
benefit  tables  under  which  all 
households  within  certain  categories 
received  the  same  food  stamp  allotment. 
In  Oklahoma,  income  equal  to  the 
maximum  State  AFDC  payment  (plus 


any  applicable  AFDC  "$30  and  W 
earned  income  disregard)  was  used  as 
the  food  stamp  gross-income  standard 
for  AFDC  households.  Income  equal  to 
countable  SSI  income  plus  the  State- 
supplemental  payment  was  used  as  the 
food  stamp  gross-income  standard  for 
SSI/Medicaid  households.  The 
California  sites  used  AFDC  income 
definitions  to  establish  FSP  eligibility 
and  benefit  levels.  The  San  Diego 
project  involved  both  pure  and  mixed 
AFDC  households:  only  pure  AFDC 
households  were  project  eligible  in 
Fresno.  The  evaluation  of  the 
demonstration  showed  that  simplified 
procedures  could,  depending  upon  the 
fype  of  benefit  standardization 
implemented,  significantly  reduce 
administrative  costs  and  error  rates. 

The  1985  Food  Security  Act  (Pub.  L. 
99-198,  December  23, 1985)  established 
the  use  of  simplified  application  and 
standardized  benefit  procedures  as  an 
operational  alternative.  By-and-large, 
the  operational  guidelines  contained  in 
the  legislation  authorizing  the  Simplified 
Application  Demonstration  (Pub.  L.  97- 
98)  were  repeated  in  the  new  legislation 
(Pub.  L  99-196).  Rather  than  establish 
simplified  application  and  standardized 
benefit  procedures  as  operational 
alternatives  available  to  all  States,  the 
1985  legislation  specifically  limits 
operation  to  a  maximum  of  five  States 
and  five  political  subdivisions.  Because 
of  this  limitation,  FNS  will  competitively 
select  operational  sites. 

General  Project  Related  Concerns 

The  majorify  of  the  commentors 
expressed  strong  support  for  the  project. 
They  believed  that  the  project's  goals — 
administrative  cost  savings  through 
simplification,  error  reduction,  and 
protection  of  the  poorest  households — 
represented  a  needed  "new  direction"  in 
program  administration.  Not 
unexpectedly,  particular  support  was 
expressed  by  State  agency  commentors 
for  the  project's  potential  for  reducing 
error  rates.  Three  commentors 
expressed  concern  regarding  the  abilify 
of  State  agencies  to  meet  those  goals 
while  maintaining  program  costs  at 
current  levels.  FNS  acknowledges  that 
simultaneous  achievement  of  these 
outcomes  will  be  difficult  but  not 
impossible. 

Several  of  the  commentors  supported 
the  objective  of  administrative  cost 
savings.  Of  those  commentors,  one 
favored  options  which  also  increase 
program  benefits  and  another  cautioned 
against  cutting  benefits  to  achieve 
program  simplification.  The  statute 
requires  that  average  allotments  by 
household  size  not  decrease  from 
current  levels:  Congressional  direction 


requires  that  the  poorest  of  the  poor 
households  not  t>e  harmed  as  a  result  of 
standardization.  Due  to  fiscal 
constraints,  a  significant  increase  in 
program  costs  cannot  be  permitted.  An 
amount  equal  to  the  Federal  savings 
realized  in  administrative  funds  can  be 
added  to  current  benefit  costs;  however, 
additional  benefit  increases  should  be 
kept  to  a  minimum.  Household 
protection  is  achieved  by  establishing  a 
goal  for  benefit  losses — no  household 
would  lose  benefits  of  more  than  $10  or 
20  percent,  whichever  is  less.  This  goal 
is  contained  in  the  Work  Plan  Guide  and 
will  be  used  in  evaluating  project 
proposals. 

One  commentor  suggested  that  the 
project's  parameters  be  expanded  to 
allow  benefits  to  be  provided  in  cash 
rather  than  coupons.  We  wish  to 
emphasize  that  these  projects  are 
operational  alternatives  and  not 
demonstrations.  The  authorizing 
legislation  does  not  permit  cash 
benefits,  therefore  regulations  issued 
pursuant  to  8(e)  cannot  authorize  cash 
benefits. 

Several  commentors  acknowledged 
that  the  legislation  itself  places 
restrictions  on  the  level  of  allowable 
simplification,  but  expressed  concern 
that  FNS  not  add  to  those  restrictions.  In 
finalizing  these  regulations,  we  have 
attempted  to  provide  State  agencies  as 
much  fiexibility  as  possible  to  tailor 
their  SA/SB  systems  to  existing 
conditions.  We  have  combined  this 
operational  flexibility  with  specific 
limitations  on  the  level  of  benefit 
changes  which  will  be  permissible. 
Taken  in  combination.  State  and  local 
project  operators  will  be  allowed  to  take 
whatever  path  they  feel  is  most 
administratively  advantageous  as  long 
as  recipient  benefits  and  rights  are 
properly  protected. 

Program  Administration— §  273.23(b) 

Two  commentors  expressed 
dissatisfaction  that  operation  of  the 
project  is  limited  to  a  maximum  of  five 
States  and  five  political  subdivisions. 
Congress  has  clearly  established  this 
limitation  in  legislation  and.  therefore, 
we  are  unable  to  change  this  provision. 

Although  not  specifically  stated  in  the 
proposed  regidations.  the  preamble 
stated  that  potential  project  operators 
would  have  90  days  to  prepare  and 
submit  their  SA/SB  Work  Plans.  Two 
commentors  objected  to  this  timefi-ame; 
stating  that  it  was  insufficient  time  in 
which  to  develop  benefit  methodologies, 
assess  their  impact,  and  clear  the 
submission  through  the  appropriate 
internal  channels.  Six  months  was 
suggested  as  an  alternative.  Since  the 
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draft  of  the  Work  Plan  Guide  has  been 
available  since  late  July  1987,  we 
believe  six  months  is  uimecessarily  long 
for  Work  Plan  development.  Since  90 
days  may,  in  some  instances,  prove  to 
be  inadequate  time,  the  regulations  have 
been  revised  to  provide  120  days  for 
Work  Plan  submission.  Political 
subdivisions  have  been  provided  an 
additional  30  days  since  these  proposals 
must  clear  through  the  State  agency. 

One  commentor  asked  whether  State 
agencies  could  submit  a  single 
application  which  could  be  evaluated  as 
either  a  State  or  project  area  proposal. 
Because  FNS  is  expecting  to  receive  a 
large  number  of  proposals,  various 
panels  will  review  the  State  and  project 
area  proposals.  Hence,  separate 
applications  for  each  proposed  project 
will  be  necessary.  If  a  project  area 
within  a  State  and  the  State  agency  both 
win  their  categories,  the  State  agency 
will  be  given  the  option  of  deciding 
which  fype  of  project  they  wish  to 
operate. 

Many  of  the  commentors  had  strong 
opinions  regarding  the  selection  criteria 
set  forth  in  the  proposed  regulation. 
They  were  particularly  concerned  about 
the  weight  assigned  to  "net  Federal 
costs."  Following  the  general  concerns 
discussed  above,  the  commentors  stated 
that  achievement  of  the  "zero-net 
Federal  cost"  requirement  would  be 
difficult,  if  not  impossible.  Suggestions 
for  additional  selection  criteria  included: 
not  harming  the  poorest  of  the  poon 
simplifying  the  application  and  the 
application  process:  household  impacts: 
project  management  plans  and  staffing: 
organizational  capabilify;  site 
population;  administrative  savings:  error 
reduction:  variety  of  household  types 
and  benefit  methodologies;  and 
monitoring  and  evaluation  planning.  The 
draft  of  the  Work  Plan  Guide  (WPG) 
expanded  on  the  evaluation  criteria 
contained  in  the  proposed  regulations, 
specifically  including  many  of  these 
criteria.  In  particular,  the  WPG  criteria 
addressed  the  project's  effect  on 
benefits,  from  a  total  cost  standpoint 
and  an  individual  household  standpoint; 
the  impact  of  the  project's  design  on 
processing  procedures  and  demands 
made  of  applicants;  creativity  of  design; 
administrative  savings;  technical 
quality;  and  operational  potential. 
Dispersion  of  the  sites  among  the  FNS 
Regional  Offices  was  added  as  a  final 
criteria  to  serve  as  a  delineator  should 
more  than  10  proposals  of  similar 
qualify  exist. 

While  the  selection  criteria  contained 
in  the  draft  Work  Plan  Guide 
incorporated  the  majority  of  comments 
received  on  the  proposed  regulations. 


two  areas  deserve  additional 
consideration.  The  first  is  administrative 
cost  savings.  Several  commentors 
believed  that  the  emphasis  placed  on 
administrative  cost  savings  would  make 
it  very  difficult  for  State  agencies  with 
low  per-case  costs  to  compete.  They 
believed  that  because  their  costs  are  so 
low,  it  would  be  difficult  to  achieve  high 
administrative  savings  from  either  a 
percentage  or  absolute  standpoint 
Further,  they  believed  that  holding 
benefit  increases  to  such  small  amounts 
would  be  difficult.  One  commentor 
offered  a  solution  to  the  first  problem  by 
suggesting  that  administrative  cost 
savings  be  weighted  to  produce  a  factor 
accounting  for  differences  in  States' 
current  administrative  costs.  To 
accomplish  this,  the  ratio  between  a 
State  agency's  current  administrative 
cost  to  project  cost  savings  would  be 
multiplied  by  the  ratio  between  a  State 
agency's  administrative  cost  to  the 
National  average  administrative  cost.  It 
was  never  FNS'  intention  that  State 
agencies  with  low  administrative  costs 
be  penalized  in  the  selection  process.  In 
fact,  percentage  changes  rather  than 
absolute  cost  changes  were  used  as 
evaluation  factors  in  the  draft  Work 
Plan  Guide.  We  agree  that  this 
commentor's  approach  strengthens  the 
criteria  and  have  incorporated  this 
suggestion.  However,  we  do  not  see  any 
options  with  regard  to  limiting  program 
cost  increases,  particularly  given  current 
Federal  budget  constraints. 

The  second  area  needing  further 
discussion  concerns  the  use  of  error 
reduction  as  a  selection  criteria.  Several 
commentors  believed  that  since  error 
reduction  was  a  project  goal,  its 
achievement  should  be  considered  in 
site  selection.  As  we  discussed  in  the 
preamble  to  the  proposed  regulations, 
we  do  not  want  to  reward  States  with 
high  error  rates  by  making  error 
reduction  a  selection  criteria.  A  natural 
effect  of  simplified  procedures  will  be 
the  reduction  of  error.  This  error 
reduction  will  not,  however,  have  an 
impact  on  program  costs  since  error  is 
reduced  by  eliminating  rather  than 
correcting  errors  in  eligibility  and 
benefit  determination. 

Contents  of  the  Work  Plan— §  273.23(c) 

Substantive  comments  on  the  Work 
Plan  have  been  addressed  in  other  areas 
of  this  preamble.  However,  several 
commentors  suggested  that  a  more 
complete  description  of  the  Work  Plan 
contents  be  included.  This  has  been 
done:  the  final  regulations  provide  an 
outline  of  what  will  be  required  in  the 
Work  Plan.  The  Simplified  Application/ 
Standardized  Benefit  Notice  provides 
further  information  and  the  Woric  Plan 


Guide  is  incorporated  herein  by  this 
reference  and  is  available  by  contacting 
Mr.  Gardiner  at  the  above  cited  address. 

The  final  regulation  establishes  a 
requirement  to  update  the  Work  Plan,  as 
circumstances  dictate,  to  modify  the 
benefit  determination  methodology. 
Such  changes  would  have  to  be 
approved  in  advance  by  FNS. 

Project  Eligible  Households— §  273.23(d) 

Conunents  concerning  households 
eligible  for  inclusion  in  this  project 
generally  favored  expansion  of  eligible 
categories;  however,  one  commentor 
expressed  reservations  about  including 
"mixed"  households,  i.e.,  a  household 
which  contains  some  members  receiving 
neither  AFDC,  SSI  nor  Medicaid,  due  to 
anticipated  complications  in  evaluating 
project  effects.  "Three  commentors 
suggested  that  State  agencies  be 
allowed  to  designate  households 
receiving  State  Assistance  as  project 
eligible.  Another  commentor 
reconunended  that  Non-Public 
Assistance  households  be  allowed  to 
participate  in  the  project,  but  only  to  the 
extent  of  allowing  a  standardized 
shelter  deduction.  The  legislation 
specifically  identifies  those  categories  of 
households  which  may  be  project 
eligible.  Eligibilify  is  limited  to 
households  which  include  one  or  more 
members  who  are  recipients  of  AFDC, 
SSI,  or  Medicaid.  Consequently, 
participants  in  State  programs  are 
eligible  for  inclusion  in  this  project  only 
if  they  are  part  of  such  households.  FNS 
recognizes  that  inclusion  of  "mixed" 
households  will  require  special 
procediu«s;  State  agencies  are  bee  to 
exclude  them  if  they  wish.  However,  if  a 
State  agency  includes  mixed  households 
in  the  eligible  household  universe,  it 
accepts  responsibilify  for  designing 
adequate  procedures  regarding  income 
and  benefits  to  meet  project 
requirements. 

Determining  Food  Stamp  Program 
Eligibility—^  273.23(e) 

Three  commentors  addressed 
themselves  to  the  income  definitions 
established  in  the  proposed  regulations 
and  discussed  in  the  preamble.  One 
commentor  was  concerned  the  SSI 
income  exclusions  were  not  allowed  in 
determining  a  household's  income;  this 
was  considered  particularly  puzzling 
since  AFDC  income  exclusions  were 
allowed.  Upon  further  reflection,  we 
believe  that  an  error  was  made  in  not 
excluding  such  income  and  the 
regulations  are  revised  accordingly  to 
achieve  consistency.  Further,  to  ensure 
the  integrify  of  income  calculation 
procedures,  each  potential  sponsor  will 
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be  required  to  document  in  the  Work 
Plan  how  gross  and  net  income 
calculations  will  be  handled.  Another 
commentor  pointed  out  that  deemed 
income  should  be  specifically  excluded 
when  the  unit  having  the  deemed 
income  is  part  of  the  food  stamp 
household  supplying  the  deemed 
income,  e.g.,  shelter.  This  was  our 
intention  and,  in  fact,  this  was  the  policy 
followed  during  the  demonstration.  The 
regulations  have  been  rewritten  to  so 
specify.  A  third  commentor  asked  that 
we  allow  the  disregard  of  the  $50  child 
support  pass-through  without  additional 
cost  to  the  State  agency.  State  agencies 
may  develop  their  benefit  methodologies 
so  as  to  disregard  such  income.  i.e., 
using  the  maximum  aid  payable  as  a 
surrogate  figure  for  gross  income. 
However,  since  there  is  a  need  to  keep 
program  cost  increases  to  a  minimum, 
the  impact  of  this  policy  must  be  closely 
evaluated  and  consideration  must  be 
given  to  how  such  a  benefit  increase 
could  be  offset  without  harming  other 
households.  States  choosing  to  do  this 
need  to  be  concerned  about  the  impact  it 
will  have  on  total  program  costs  and  the 
project's  limitation  on  program  cost 
increases.  Further  discussion  of  this 
issue  is  found  below  in  §  273.23(f). 
Benefit  Determination  Methodologies. 
The  last  comment  was  directed  toward 
categorically-eligible  project-eligible 
households.  The  commentor  felt  that 
such  households  should  be  exempt  from 
the  gross  and  net  income  requirements. 
That  was,  in  fact,  our  intention  in 
drafting  the  regulation  and  this  point  has 
been  clarified. 

Three  comments  were  received  on  the 
non-financial  eligibiUty  criteria.  Two 
commentors  suggested  that  each  AFDC 
unit  be  considered  a  separate  food 
stamp  household.  This,  they  believed, 
would  result  in  even  greater 
simplification  and  coordination  of 
program  rules.  The  new  provisions  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.  L.  100-77,  enacted 
July  22, 1987],  may  address  these 
comments.  Under  this  law.  a  parent, 
with  his/her  minor  children,  may  live 
together  with  the  parent's  sibling  and 
yet  be  considered  a  separate  household 
if  the  parent  %¥ith  minor  children 
purdiases  food  and  prepares  meals 
separately  from  the  parent's  siblings. 
Similarly,  tiiree  generations  living 
together  may  form  two  separate 
households  if  the  parent  with  minor 
children  purchases  and  prepares  meals 
separately  from  the  children's 
grandparentfs).  Further  changes  to 
"household  definition"  cannot  be  made 
for  project  purposes  since  the  major 
provisions  ivhich  define  "household 


concept"  are  governed  by  statute.  A 
final  commentor  requested  further 
clarification  on  the  applicability  of  non- 
financial  eligibility  criteria  to 
categorically-eligible,  project-eligible 
households.  This  has  been  clarified  to 
reflect  the  fact  that  all  categorically- 
eligible,  households  must  meet  the  non- 
financial  eligibility  criteria  contained  in 
other  parts  of  the  regulations. 

Benefit  Levels— §  273^(f) 

Almost  all  of  the  commentors 
addressed  this  section  of  the 
regulations.  The  general  theme  of  most 
State  agency  commentors  was  that  FNS 
should  decrease  the  level  of  specificity 
established  in  the  proposed  regulations. 
They  believed  that  State  agencies 
should  be  given  flexibility  in 
determining  specific  project  features 
such  as  subcategories,  who  is  the 
poorest  of  the  poor,  and  how  to 
establish  specific  deduction  amounts. 
The  advocate  group  which  commented 
expressed  concern  about  the  potential 
impact  of  the  project  on  participant 
benefits,  stating  correctly  that  the 
projects'  purpose  was  to  simplify 
administration,  not  to  make  significant 
changes  in  household  benefit  levels. 
FNS  concurs  with  both  of  these 
positions:  the  final  regulations  have 
been  rewritten  to  reflect  these  concerns. 
State  and  local  operators  will  be  given 
flexibility  to  make  specific 
determinations  on  subcategories  and 
households  needing  special  protection. 
Given  the  familiarity  State  and  local 
agencies  have  with  the  characteristics  of 
their  caseload,  they  are  in  the  best 
position  to  make  such  determinations. 
However,  to  ensure  that  Congressional 
direction  on  household  protection  is  met 
FNS  will  retain  approval  rights  on 
benefit  determination  methodologies.  A 
maximum  benefit  reduction  of  $10  or  20 
percent,  whichever  is  less,  has  been 
established  as  a  goal  for  benefit  changes 
and  has  been  included  in  the  regulatory 
language.  While  FNS  may  consider 
waivers  to  slightly  modify  this  provision, 
adherence  to  the  goal  is  important  to 
project  selection.  One  commentor  felt 
that  this  goal  (which  was  included  in  the 
draft  Work  Plan  Guide)  was  unrealistic 
and  unnecessary,  suggesting  instead 
that  an  average  dollar  amount,  by 
household  size,  be  used.  FNS  does  not 
concur  in  this  recommendation, 
believing  it  necessary  to  clearly 
establish  parameters  for  State  agencies 
to  use  as  they  develop  their  benefit 
methodologies,  particularly  given  the 
above-stated  flexbility.  FNS  recognizes 
that  it  will  be  difHcult  to  maintain  costs 
at  current  levels  while  adhering  to  the 
caveats  that  (1)  average  benefits  be  no 
less  than  averages  would  have  been  and 


(2)  the  poorest  of  the  poor  not  be 
harmed  as  a  result  of  standardization. 
While  FNS  will  not  mandate  a  preferred 
solution  to  this  dilemma,  State  agencies 
are  encouraged  to  use  information 
known  to  them,  e.g.,  households  with  a 
$50  child  support  pass-through, 
households  having  AFDC  benefits 
recouped,  in  developing  their  benefit 
methodologies  and/or  household 
categories.  By  using  available  AFDC 
information,  the  need  for  additional  food 
stamp  information  can  be  minimized. 

One  commentor  requested  that  100 
households  be  estabUshed  as  a  base 
number  below  which  the  use  of 
averages  in  determining  benefit  levels  is 
impractical.  Rather  than  establishing 
such  a  hard  and  fast  number,  the 
Department  believes  that  it  is  best  to 
allow  State  agencies  discretion  in  this 
area. 

One  commentor  suggested  that  State 
agencies  be  allowed  to  "grandfather" 
existing  cases  which  have  allotments 
outside  of  "normal"  benefit  levels.  State 
agencies  are  welcome  to  propose  such 
grandfathering  in  their  Work  Plans,  but 
they  must  be  able  to  describe  why  such 
cases  are  anomalies. 

The  final  regulations  note  the  various 
parameters  which  must  be  considered  in 
developing  benefit  methodologies.  FNS 
beUeves  that  State  agency  ingenuity  in 
developing  benefit  methodologies  and 
household  subcategories  will  allow  their 
simultaneous  achievement 

Household  Notification— §  273.23(8; 

Three  comments  were  received 
concerning  household  notification.  One 
commentor  suggested  waiving  the 
requirement  for  a  timely  notice  of 
adverse  action  when  a  benefit  decrease 
results  from  an  increased  AFE)C 
payment.  The  commentor  believed  that 
since  the  overall  effect  was  an  increase 
in  the  total  amount  of  funds  available  to 
the  household,  advance  notification  was 
not  necessary.  A  second  comment, 
which  was  similar,  asked  that  a  State 
agency  be  allowed  to  terminate  food 
stamp  benefits  when  AFDC  benefits  are 
terminated.  Recipient  households  are 
entitled  to  timely  notice  of  adverse 
action,  and  this  right  will  not  be 
abrogated  by  this  rule.  Therefore,  these 
comments  have  not  been  accepted.  The 
third  comment  suggested  that  States  be 
allowed  to  phase-in  SA/SB  provisions  if 
a  point-in-time  conversion  is 
impractical.  This  is  acceptable  to  FNS; 
potential  project  operators  are  free  to 
provide  for  this  in  their  Work  Flans. 
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Application  Processing 
Procedures— §  273.23(h) 

Several  commentors  addressed 
themselves  to  the  application 
procedures  discussed  in  the  proposed 
regulations.  One  felt  that  households 
should  not  be  asked  to  formally  indicate 
a  desire  to  receive  food  stamps,  but 
should  be  asked  orally  at  the  time  of  the 
initial  interview.  This  same  commentor 
suggested  that  the  AFDC.  SSI,  or 
Medicaid  applications  contain  a  tear-off 
sheet  which  would  allow  a  household  to 
establish  its  date  of  application.  FNS 
continues  to  believe  it  is  important  that 
households  indicate  in  writing  their 
desire  to  receive  food  stamps,  both  to 
prevent  their  receipt  by  households  not 
desiring  to  receive  them  and  to  establish 
a  clear  requirement  for  action  on  the 
part  of  the  State  agency.  Therefore,  as 
under  current  regulations,  project- 
eligible  households  will  be  required  to 
"file"  a  food  stamp. apphcation  by 
indicating  in  writing  their  desire  to 
receive  food  stamps.  While  we  do  not 
believe  it  is  necessary  to  incorporate  the 
tear-off  sheet  concept  in  the  regulations, 
it  will  be  included  as  a  suggestion  in  the 
Work  Plan  Guide. 

One  conunentor  did  not  believe  the 
proposed  regulations  made  it  clear  that 
non-assistance  household  members 
would  have  to  provide  the  information 
needed  to  determine  eligibility.  Changes 
have  been  made,  as  necessary,  to  clarify 
this  point 

A  final  issue  involves  the  processing 
of  SSI  households.  One  comment 
specifically  addressed  the  processing  of 
mixed-SSI  households  by  the  Social 
J    Security  Administration  (SSA).  We  have 
had  various  conversations  with  SSA 
staff  regarding  SSA's  possible  role  in  the 
project;  however,  we  have  been  unable 
to  offer  any  specificity  regarding  State 
agency  proposals.  Based  on  the  three 
circumstances  discussed  below, 
interface  with  SSA  may  be  difficult 
First,  households  jointly  applying  for  SSI 
and  food  stamps  will  not  be  project 
eligible  because  their  SSI  eligibility  will 
not  have  been  determined  and  it  is 
unlikely  that  it  will  be  determined 
within  the  food  stamp  processing  period. 
As  under  current  joint  processing 
procedures,  SSA  will  take  food  stamp 
applications  from  "pure"  households  but 
will  refer  "mixed"  households  to  the 
State  agency.  Second,  since  SSI 
redeterminations  are  generally  made 
less  frequently  than  food  stamp 
recertifications,  they  do  not  seem  to  be  a 
vehicle  which  could  be  used  for  food 
stamp  recertifications.  Third.  SSI 
applications  are  generally  stored  in 
central  locations  within  a  year  of 
approval,  it  would  be  difficult  if  not 


impossible,  to  access  such  applications 
if  a  ciirrently  eligible  SSI  household 
indicates  a  desire  to  receive  food 
stamps.  Thus,  although  SSI  application 
information  could  be  used,  the 
information  will  generally  be  drawn 
from  the  State  Data  Exchange  (SOX) 
tape  rather  than  being  taken  directly 
from  the  application  itself.  The 
regulations  have  been  reworded  to 
reflect  the  use  of  the  information  on  the 
SDX  tape  rather  than  the  application 
itself. 

If,  as  in  Oklahoma,  the  State  agency  is 
administering  a  State  SSI 
supplementation  program,  the  State 
agency  would  have  maximum  flexibility 
in  determining  how  applications  and 
recertifications  for  the  SSI  population, 
whether  pure  or  mixed,  would  be 
handled.  Although  it  appears  that  there 
may  be  problems  in  attempting  SSI/FS 
simplification.  SSA  has  indicated  that 
they  are  willing  to  work  toward 
accomplishing  this  end. 

Regulatory  Requirements— §273.23(1) 

A  number  of  commentors  addressed 
the  regulatory  requirements  section.  One 
State  agency  commentor  recommended 
allowing  State  agencies  to  require 
recipient  cooperation  in  verifying  all 
information  normally  required,  whether 
or  not  it  is  needed  to  determine  food 
stamp  eligibility  and/or  allotments 
under  their  simplified  application 
procedures.  (An  example  would  be  to 
require  verification  of  shelter  expenses 
when  a  standardized  excess  shelter 
deduction  is  assigned  to  all  households.) 
We  do  not  believe  it  appropriate  that 
State  agencies  require  recipients  to 
verify  information  not  needed  to 
determine  eligibility  and/or  allotments. 
These  factors  are  no  longer  pertinent  for 
food  stamp  purposes.  Verification  of 
such  factors  would  only  serve  to 
unnecessarily  increase  administrative 
costs.  The  program  simplification 
achieved  through  SA/SB  Projects  should 
benefit  both  State  agencies  and 
applicants/recipients. 

Three  commentors  suggested  that 
Monthly  Reporting/change  reporting 
requirements  be  allowed  to  vary  based 
on  project  designs.  FNS  concurs. 
Changes  in  reporting  requirements 
should  correspond  with  changes 
associated  with  SA/SB  procedures. 
Project  operators  should  incorporate 
adjustments  to  these  requirements  in 
their  Work  Plans,  specifying  any  needed 
waivers  to  current  requirements. 

Quality  Control— §  273.23(f) 

Several  commentors  expressed 
support  for  using  the  error  rate 
attributable  to  project-eligible 


households  in  calculating  a  State's  error 
rate  for  qualify  control  purposes. 
However,  one  commentor  doubted  that 
SA/SB  procedures  would  reduce  the 
error  rate  as  much  as  predicted.  A  final 
commentor  expressed  concern  that  State 
agencies  would  be  held  fiscally 
responsible  (through  the  error  rate 
sanction  system)  for  erroneous 
information  collected  on  SSI  households 
by  the  SSA.  Based  on  the  results  from 
the  Simplified  Application 
Demonstration.  FNS  continues  to 
believe  that  the  project  has  the  potential 
for  having  a  significant  positive  impact 
on  a  State  agency's  error  rate.  With 
regard  to  errors  made  by  SSA,  an 
interim  regulation  (52  FR  29657]  is 
pertinent.  This  regulation  states,  at  7 
CFR  275.12(d)(2](v),  that  errors  made  as 
a  result  of  information  obtained  through 
the  Federal  Information  Exchange  (FIX), 
specifically  BENDEX  and  SDX  systems 
information,  are  excluded  from  liability 
determinations  if  the  State  agency 
correctly  processed  the  information. 

Evaluation— §273.23(1) 

One  conmientor  expressed  concern 
regarding  the  lack  of  emphasis  on 
project  evaluation.  They  believed  that  a 
rigorous  evaluation  was  necessary  to 
build  a  strong  case  for  project 
expansion,  lihey  suggested  that  State 
agencies  be  required  to  include  an 
evaluation  component  in  their  Work 
Plan  and  that  the  evaluation  component 
be  fairly  heavily  weighted  in  selection 
criteria.  FNS  continues  to  believe  that 
an  evaluation  of  the  scope  conducted 
during  the  demonstration  is 
unnecessary.  Current  plans  are  for  each 
site  to  perform  a  self-evaluation, 
verifying  the  projected  impact 
information  provided  in  their  Work 
Plans.  This  self-evaluation  would  be 
conducted  during  the  three-month 
period  following  project  implementation, 
thus  allowing  the  impact  date  to  be 
relatively  free  from  Uie  influence  of 
other  changes.  The  evaluation  would 
assess  the  project's  actual  impact  on 
administrative  costs,  benefits,  and 
participation  and  confirm  the  project's 
estimated  impact  on  error  rates. 
Information  on  the  actual  error  rate 
impact  will  be  collected  annually  in 
accordance  with  the  schedule 
established  at  §  275.21(d),  entitled 
Quality  control  review  report.  Annual 
results. 

FNS  will  select  an  independent 
evaluation  contractor  who  will  assist  in 
project  evaluation.  The  contractor  will 
be  responsible  for  coordinating  project 
sites'  data  and  assisting  FNS  in  the 
overall  evaluation  of  the  projects. 
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Reporting  Requtrement9—§  273.23(m) 

Two  commentora  addresaed  project 
reporting  requimncnts.  LegMation 
specifically  requires  USDA  to  evaluate 
the  impact  of  the  projects  on  recipient 
households,  admintstratiTe  costs,  and 
error  rales.  One  commentor  felt  it  would 
be  difncuH.  if  not  impossible,  to  report 
the  project's  actual  impact  on  error 
rates,  administrative  costs  and 
participants,  particularly  in  future  years. 
No  control  group  will  exist  against 
which  to  compare  project  outcomes,  hfo 
suggestions  were  made,  however,  on 
how  to  collect  the  impact  data.  Given 
the  potential  for  the  "erosion"  of  the 
data  over  time.  PNS  is  in  agreement  with 
the  commentor.  Thus,  the  reporting 
requirement  for  the  pn^ect  is  being 
revised.  As  stated  earlier,  there  %vill  be 
an  initial  setf-evaluation  of  the  project's 
impact  on  benefit  levels,  administrative 
costs  and  participation.  Ongoing 
reporting  will  address  only  error  rate 
impacts.  This  will  be  a  minimal 
reporting  burden,  requiring  that  States 
identify  project-eNgible  households 
during  the  quality  control  review 
process.  Project  sites  would  be  required 
to  submit  a  separate  report  on  the  error 
rates  attributable  to  project-eligible 
households  on  the  same  reporting 
schedule  established  in  9  275.21  [d]. 

State  Agency  Monitoring— § 273.23(n) 

This  section  has  been  rewritten  to 
clarify  that  project  operations  will  be 
monitored  in  accordance  with  the 
monitoring  requirements  established  in 
Part  275. 

Termination— §273^0} 

Two  comments  were  received 
concerning  the  project's  timeframes  and 
project  termination.  One  commentor 
requested  clarification  of  timeframes. 
Legislation  makes  the  SA/SB  Project  an 
ongoing  program  alternative; 
consequently,  there  are  no  timeframes. 
States  and  political  subdivisions 
selected  by  FNS  will  be  encouraged  to 
implement  this  policy  provision  in  a 
timely  fashion  and  implementation 
timeframes  will  be  specified  in  project 
proposals.  Regarding  termination,  one 
commentor  agreed  that  FNS  should  be 
able  to  terminate  a  project,  but 
suggested  that  a  State  or  political 
subdivision  should  also  be  given  the 
right  to  terminate.  FNS  agrees  and 
language  has  been  added  to  provide 
States  and  political  subdivisions  the 
right  to  terminate  their  participation. 

A  further  provision  has  been  added  to 
clarify  what  will  happen  should  a 
project  be  terminated  or  choose  to 


terminate.  In  audi  instances.  FNS 
reserves  the  right  to  select  another 
project  site  based  either  on  the  initial 
application  or  a  subsequent  soHcitation. 

Iwplementadon 

State  agfocies  wishing  to  conduct  a 
Simplified  Application/Standardized 
Benefit  (SA/SB)  Project  must  submit  an 
application  to  ^iS  by  November  9, 1988. 
Local  agencies  shall  be  given  an 
additional  30  days  to  allow  for 
clearance  throu^  the  State  agency.  The 
application  shall  take  the  form  of  a 
Work  Plan,  the  contents  of  which  are 
discussed  in  the  SA/SB  Notice 
published  simultaneously  with  this 
rulemaking. 

SA/SB  Projects  have  no  mandatory 
implementation  date.  Rather,  FNS  is 
authorized  to  conduct  such  projects.  The 
actual  project  implementation  dates 
depend  upon  the  timetables  developed 
by  State  and  local  agencies  chosen  to 
operate  the  projects.  The  rule's  effective 
date  is  established  as  30  days 
subsequent  to  publication. 

List  of  Subjects 

7CFRPort272 

Alaska,  Qvit  Rights.  Pood  Stamps, 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7CFRPart273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  Stamps, 
Fraud,  Grant  programs-social  programs. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Social  Security,  Students. 

Accordingly,  7  CFR  Parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  Parts  272 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C  2(ni-20Z9. 
PART  272— {AMENDED) 

2.  In  S  272.1.  a  new  paragraph  (g)(100) 
is  added  to  read  as  follows: 

9  272.1    QeneraC  terms  and  conditions. 

*        *        *        •        • 

(g)  Implementation.  *  *  * 

(100)  Amendment  289. 

(i)  This  rule  is  effective  August  11, 
1988. 

(ii)  State  agency  Work  Plans  setting 
forth  proposals  for  conducting 
Simplified  Application/Standardized 
Benefit  Projects  must  be  postmarked  no 
later  than  November  9, 1988.  Local 
agency  Work  Plans  must  be  postmarked 
no  later  than  December  9, 1988. 

3.  In  9  272.2,  a  new  sentence  is  added 
at  the  end  of  paragraph  (a)(2)  to  read  as 
follows: 


1272.2    Plan  Of  operation. 

(a)  General  Purpose  and 
Content.  *  *  * 

(2)  Content.  *  *  *  State  agencies 
and/or  political  subdivisions  selected  to 
operate  a  Simplified  Application/ 
Standardized  Benefit  Project  shall 
include  that  Project's  Worii  Plan  in  the 
State  Plan  of  Operation. 


PART  273— CERTIRCATION  OF 
ELIGIBLE  HOUSEHOLDS 

4.  Section  273.23  is  added  to  read  as 
follows. 


9272.23 


(a)  General.  This  subpart  establishes 
rules  ander  wiiich  Simplified 
Application  and  Standardized  Benefit 
Prefects  shall  operate.  State  agencies 
and  pobtical  subdivisions  chosen  as 
project  operators  may  designate 
households  containing  members 
receiving  AFDC,  SSI,  or  Medicaid 
benefits  as  project  eligible.  Project 
eligible  households  shall  have  their  food 
stamp  eligibility  determined  using 
simplified  application  procedures.  Pood 
stamp  eli^Mity  shall  be  determined 
using  information  contained  in  their 
AFDC,  or  Medicaid  application,  or,  in 
the  case  of  SSI,  on  the  State  Data 
Exchange  (SDX)  tape,  and  any 
appropriate  addendum.  Project-eligible 
households  shall  be  considered 
categorically  food  stamp  resource 
eligible  based  on  their  eligibility  for 
these  other  programs  and  shall  be 
required  to  meet  food  stamp  imx>me 
eligibility  standards.  However,  income 
definitions  appropriate  to  the  AFDC,  SSI 
or  Medicaid  programs  shall  be  used 
instead  of  food  stamp  income  definitions 
in  determining  eligibility.  In  addition, 
such  households  shall,  as  a  condition  of 
program  eli^bilrty,  meet  and/or  fulfill 
all  food  stamp  nonfinancial  eligibility 
requirements.  (Project-eligible 
households  defined  as  categorically 
eligible  in  9  273.2  (j)  and  (k)  of  these 
regulations  are  not  required  to  meet  the 
income  eligibility  standards.)  To  further 
simplify  program  administration, 
benefits  provided  to  such  households 
may  be  standardized  by  category  of 
assistance  and  household  size. 

(b)  Program  administration.  (1) 
Simplified  application  and  standardized 
benefit  procedures  are  applicable  in  five 
States  and  five  political  subdivisions. 
For  the  purpose  of  this  section,  a 
political  subdivision  is  a  project  area  as 
defined  in  9  271.2  of  these  regulations. 

(2)  State  agencies  and  political 
subdivisions  seeking  to  operate  a 
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Simplified  Application  and 
Standardized  Benefit  Project  shall 
submit  Work  Plans  to  FNS  in 
accordance  with  the  requirements  of 
this  section. 

(3)  FNS  shall  evaluate  Work  Plans 
according  to  the  criteria  set  forth  in  the 
Simplified  Application/Standardized 
Benefit  Notice  of  Intent. 

(4)  Political  subdivisions  shall  submit 
their  Work  Plans  to  FNS  through  their 
respective  State  agencies  for  review  and 
approval 

(5)  A  State  agency  selected  by  FNS  to 
operate  a  Simplified  Application  and 
Standardized  Benefit  Project  shall 
include  the  Work  Plan  in  its  State  Plan 
of  Operations.  A  political  subdivision 
chosen  to  operate  a  Simplified 
Application  and  Standardized  Benefit 
Project  shall  assure  that  the  responsible 
State  agency  include  that  political 
subdivision's  project  Work  Plan  in  its 
own  State  iHan  of  Operations.  The  Work 
Plan  shall  be  updated,  as  needed,  to 
reflect  changes  in  the  benefit 
methodology,  subject  to  prior  FNS 
approval. 

(c)  Contents  of  the  work  plan.  The 
Work  Plan  submitted  by  each  applicant 
shall  contain  the  following  information: 

(1)  Background  information  on  the 
proposed  site's  characteristics,  current 
operating  procedures,  and  a  general 
description  of  the  proposed  procedures; 

(2)  A  description  of  the  proposed 
project  design,  including  the  benefit 
methodology,  households  which  will  be 
project  eligible,  operational  procedures, 
and  the  need  for  waivers: 

(3)  An  implementation  and  monitoring 
plan  des(3ibing  tasks,  staffing  and  a 
timetable  for  implementation; 

(4)  An  estimate  of  project  impacts 
including  implementation  costs  and,  on 
an  annual  basis,  operating  costs, 
administrative  costs,  error  reduction, 
and  benefit  changes;  and 

(5)  A  statement  signed  by  the  State 
official  with  authority  to  commit  the 
State  or  political  subdivisions  to  the 
project's  operation. 

(d)  Project-eligible  households.  Each 
operating  agency  shall  decide  which  of 
the  following  categories  of  household 
shall  be  eligible  to  participate  in  the 
project. 

(1)  Households  all  of  whose  members 
receive  AFDC  benefits  under  part  A  of 
title  IV  of  the  Social  Security  Act; 

(2)  Households  all  of  whose  members 
receive  SSI  benefits  under  title  XVI  of 
the  Social  Security  Act; 

(3)  Households  all  of  whose  members 
receive  Medicaid  benefits  under  title 
XIX  of  the  Social  Security  Act; 

(4)  Households  each  of  whose 
members  receive  one  or  more  of  the 
following:  AFDC.  SSL  or  Medicaid 


benefits  (multiple-benefit  households); 
and 

(5)  Households  only  some  of  whose 
members  receive  AFDC.  SSL  and/or 
Medicaid  benefits  (mixed  households). 

(e)  Determining  Food  Stamp  Program 
eligibility.  Under  the  Simplified 
Application  and  Standardized  Benefit 
Project,  project  eligible  households  shall 
have  their  food  stamp  eligibility 
determined  using  the  following  criteria. 

(1)  Certain  households,  at  the 
operating  agency's  option,  which 
contain  members  receiving  AFDC.  SSI. 
or  Medicaid  benefits,  shall  be 
designated  project  eligible  and  need  not 
make  separate  application  for  food 
stamp  benefits.  Once  such  households 
indicate  in  writing  a  desire  to  receive 
food  stamps,  their  eligibility  will  be 
determined  based  on  information 
contained  in  their  application  for  AFDC 
or  Medicaid  benefits  or,  in  the  case  of 
SSI,  on  the  State  Data  Exchange  (SDX) 
tape.  AFDC  or  Medicaid  applications 
may  need  to  be  modified,  or  be  subject 
to  an  addendum  in  order  to 
accommodate  any  additional 
information  required  by  the  operating 
agency. 

(2)  The  income  definitions  and 
resource  requirements  prescribed  under 
9  273.9  (b)  and  (c)  and  9  273.6  are . 
inapplicable  to  project-eligible 
households.  Project-eligible  households 
which  have  met  the  resource 
requirements  of  the  AFDC,  SSL  and/or 
Medicaid  programs  shall  be  considered 
to  have  satisfied  the  food  stamp 
resource  requirements.  Gross  income 
less  any  allowed  exclusions,  as  defined 
by  the  ap|nt>priate  categorical  aid 
program,  shall  be  used  to  determine 
food  stamp  income  eligibility  (unless  the 
project  household  is  categorically 
income  eligible  as  defined  in  9  273.2  (j) 
and  (k))  and  benefit  levels.  Deemed 
income,  as  defined  under  AFDC,  SSI  or 
Medicaid  rules,  shall  be  excluded  to  the 
extent  that  households  with  such 
income  are  part  of  the  food  stamp 
household  providing  the  deemed 
income. 

(3)  Project-eligible  households  which 
are  not  categorically  income  eligible 
shall  meet  the  gross  and  net  income 
standards  prescribed  in  9  273.9(a).  Net 
income  shall  be  determined  by 
subtracting  from  gross  income  either 
actual  or  standardized  deduction 
amounts.  If  standardized  deduction 
amounts  are  used,  they  may  be  initially 
determined  using  recent  historical  data 
on  deductions  claimed  by  such 
households.  Such  deductions  must  be     , 
updated,  as  necessary,  on  at  least  an 
annual  basis.  Such  deductions  shall 
include: 


(i)  The  current  standard  deduction  for 
an  households; 

(ii)  An  excess  shelter  deduction  and  a 
dependent  care  deduction  for 
households  not  containing  an  elderiy  or 
disabled  member, 

(iii)  A  dependent  care  deduction,  an 
uncapped  excess  shelter  deduction  and 
a  medical  deduction  for  households 
containing  a  qualified  elderly  or 
disabled  member  and 

(iv)  A  standardized  or  actual  earned 
income  deduction  for  households 
containing  members  with  earned 
income. 

(4]  All  non-fmancial  food  stamp 
eligibility  requirements  shall  be 
applicable  to  project-eligible 
households. 

(f)  Benefit  levels.  (1)  In  establishing 
benefits  for  project  eligible  households, 
either  the  appropriate  State  standard  of 
need  (maximum  aid  payment)  or  gross 
income  as  determined  for  the 
appropriate  categorical  aid  program  plus 
the  value  of  any  monetary  categorical 
benefits  received,  if  any,  may  be  used  as 
the  gross  income  amount  If  mixed 
households  are  designated  project 
eligible,  procedures  shall  be  developed 
to  include  as  household  income  the 
income  of  those  household  members  not 
receiving  categorical  aid. 

(2)  If  allotments  are  standardized,  the 
average  allotment  for  each  category  of 
household,  by  household  size,  shall  be 
no  less  than  average  allotments  would 
have  been  were  the  project  not  in    - 
operation. 

(3)  Benefit  methodologies  shall  be 
constructed  to  ensure  that  benefits 
received  by  households  having  higher 
than  average  allotments  under  normal 
program  rules  are  not  significantly 
reduced  as  a  result  of  standardization. 

(4)  Benefit  methodologies  shall  be 
stnictured  to  ensure  that  decreases  in 
household  benefits  are  not  reduced  by 
more  than  $10  or  20%,  whichever  is  less. 

(5)  The  methodology  to  be  used  in 
developing  benefit  levels  shall  be 
determined  by  the  operating  agency  but 
shall  be  subject  to  FNS  approval. 

(6)  With  FNS  approval,  operating 
agencies  may  develop  an  alternate 
methodology  for  standardizing 
allotments/deductions  for  specific  sizes 
and  categories  of  households  where 
such  size  and  category  is  so  small  as  to 
make  the  use  of  average  deductions 
and/or  allotments  impractical. 

(7)  FNS  may  require  operating 
agencies  to  revise  their  8tandardi2ed 
allotments  during  the  course  of  the 
project  to  reflect  changes  in  items  such 
as  household  characteristics,  the  Thrifty 
Food  Plan,  deduction  amounts,  the 
benefit  reduction  rate,  or  benefit  levels 
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in  AFDC  or  SSI.  Such  changes  will  be 
documented  by  revising  the  Work  Plan 
amendment  to  the  State  Plan  of 
Operations. 

(g)  Household  notification.  All 
certifled  project-eligible  households 
residing  in  the  selected  project  sites 
shall  be  provided  with  a  notice,  prior  to 
project  commencement,  informing  them 
of  the  revised  procedures  and  household 
requirements  under  the  project.  If 
household  allotments  are  to  be 
standardized,  the  notice  shall  also 
provide  specific  information  on  the 
value  of  die  newly  computed  beneOt 
and  the  formula  used  to  calculate  the 
benefit.  The  notice  shall  meet  the 
requirements  of  a  notice  of  adverse 
action  as  set  forth  in  §  273.13(a)(2). 

(h)  Application  processing 
procedures.  (1)  The  operating  agency 
shall  allow  project-eligible  households 
to  indicate  in  writing  their  desire  to 
receive  food  stamps.  Such  households 
shall  be  notifled  in  writing,  at  the  time 
such  indication  is  made,  that 
information  contained  in  their  AFDC, 
SSI,  or  Medicaid  application  will  be  the 
basis  of  their  food  stamp  eligibility 
determination.  If  mixed  households  are 
included  in  the  project-eligible  universe, 
the  project  operator  shall  develop  a 
procedure  to  collect  the  necessary 
information  on  household  members  not 
receiving  categorical  aid. 

(2)  The  operating  agency  may  use 
simplified  application  and  standardized 
benefit  procedures  only  for  those 
households  containing  at  least  one 
member  certifled  to  receive  either 
AFDC.  SSI,  or  Medicaid  benefits.  If 
simplified  procedures  are  to  be  used,  the 
State  agency  shall  make  all  eligibility 
determinations  for  households  jointly 
applying  for  food  stamps  and  AFDC, 
SSI,  or  Medicaid  benefits  within  the  30- 
day  food  stamp  processing  period.  If  a 
household's  eligibility  for  AFDC,  SSI,  or 
Medicaid  cannot  be  estabHshed  within 
the  30-day  period,  normal  food  stamp 
application,  certification,  and  benefit 
determination  procedures  shall  be  used 
and  benefits  shall  be  issued  within  30 
days  if  the  household  is  eligible. 
Households  which  are  jointly  applying 
for  AFDC,  SSI,  or  Medicaid,  and  which 
qualify  for  expedited  service,  shall  be 
certified  for  food  stamps  using 
procedures  prescribed  at  S  273.2(i). 
However,  if  the  State  agency  can 
process  the  application  of  an  expedited 
service  household  for  categorical 
assistance  within  the  expedited  period 
prescribed  at  S  273.2(i),  it  may  use 
simplified  application  and  standardized 
benefit  procedures  to  certify  the 
household  for  food  stamp  benefits. 

(i)  Regulatory  requirements.  (1)  All 
Food  Stamp  Program  regulations  shall 


remain  in  effect  imless  they  are 
expressly  altered  by  the  provisions  of 
this  section  or  the  provisions  contained 
«vithin  the  approved  SA/SB  Wori(  Plan. 

(2)  Certification  periods  for  mixed 
households.  At  the  option  of  the 
operating  agency,  mixed  households 
may  be  assigned  certification  periods  of 
up  to  one  year.  Such  households,  if 
circumstances  warrant,  may  be  required 
to  attend  a  face-to-face  interview  on  a 
schedule  which  would  conform  to 
certification  periods  normally  assigned 
such  households  as  specified  in 
S  273.10(f).  At  the  time  of  the  interview, 
the  household  shall  be  required  to 
complete  a  modified  application  and 
provide  additional  information  in 
accordance  with  S  273.2(f).  If  the 
household  fails  to  comply  with  the 
interview  review  requirement  or  if 
information  obtained  indicates  a 
revision  in  household  eligibility  or 
benefits,  action  will  be  taken  in 
accordance  withS  273.13,  Notice  of 
Adverse  Action. 

(j)  Quality  control.  (1)  Project  eligible 
households  selected  for  quality  control 
review  shall  be  reviewed  by  the  State 
agency  using  special  procedures,  based 
on  project  requirements,  which  have 
been  developed  by  the  State  agency  and 
approved  by  FNS. 

(2)  The  error  rate(s}  determined  using 
the  special  quality  control  review 
procedures  shall  be  included  when 
determining  the  State  agency's  overall 
error  rate. 

(k)  Funding.  Operating  agencies  shall 
be  reimbursed  for  project  costs  at  the 
rates  prescribed  in  9  277.4. 

(1)  Evaluation.  Each  project  site  shall 
conduct  a  self-evaluation  of  the  project's 
impact  on  benefits,  administrative  costs 
and  participation.  Such  evaluation  shall 
be  conducted  within  three  months  of 
project  implementation.  The  results  of 
the  self-evaluation  shall  be  sent  to  FNS 
within  six  months  of  project 
implementation.  The  impact  of  the 
project  on  project-eligible  households' 
error  rates  shall  be  reported  on  an 
annual  basis  in  accordance  with 
9  273.23(m). 

(m)  Reporting  requirements. 
Operating  agencies  shall  be  required  to 
prepare  and  submit  to  FNS  an  annual 
report  on  the  error  rate  attributable  to 
project-eligible  households.  The  timing 
of  such  reports  shall  coincide  with  the 
due  date  for  the  annual  quality  control 
report  prescribed  in  9  275.21(d). 

(n)  State  agency  monitoring. 
Monitoring  shall  be  undertaken  to 
ensure  compliance  with  these 
regulations  and  the  Work  Plan 
submitted  to  and  approved  by  FNS. 
Project  monitoring  shall  be  conducted  in 
accordance  with  the  appropriate 


sections  of  Part  275,  Performance 
Reporting  System,  of  these  regulations. 
At  a  minimum,  onsite  reviews  of  the 
Simplified  Application  and 
Standardized  Benefit  Project  shall  be 
conducted  once  within  six  months  of  the 
project's  implementation  and  then  in 
accordance  with  the  Management 
Evaluation  review  schedide  for  the 
project  area. 

(o)  Termination.  (1)  FNS  may 
terminate  project  operations  for  any 
reason  and  at  any  time  on  60  days 
written  notice  to  the  administering  State 
agency  or  poUtical  subdivision.  State  or 
local  agencies  may  also  choose  to 
terminate  their  participation  with  60 
days  written  notice  to  FNS.  In  either 
such  event,  operating  agencies  shall  be 
given  sufficient  time  to  return  to  normal 
operations  in  an  orderly  fashion. 

(2)  If  termination  occurs,  FNS  may 
select  another  site  for  project 
operations.  Such  selection  shall  be 
based  on  either  previously  received 
project  proposals  or  proposals  received 
under  a  new  solicitation. 
Amu  Kondratat, 
Administrator,  Food  and  Nutrition  Service. 

Date:  July  5, 1988. 
[PR  Doc.  88-15540  Filed  7-11-88;  8:45  am] 

StLUNQ  COK  M10-MMI 


Agricultural  Marketing  Sarvica 

7  CFR  Part  1126 

[Docket  No.  AO-231-ASS;  DA-<«-109] 

Milk  In  the  Taxaa  Marketing  Area; 
Interim  Amandmanta  to  tlia  Order 

aoency:  Agricultural  Marketing  Service, 

USDA. 

action:  Interim  final  rule. 

summary:  This  action  provides,  on  an 
interim  basis,  transportation  credits  to 
handlers  for  hauling  excess  producer 
milk  to  nonpool  plants  located  outside 
the  State  of  Texas.  The  credits  would 
represent  a  partial  reimbursement  of 
hauling  costs  from  the  order's 
marketwide  pool.  Such  credits  would 
apply  during  the  months  of  March-June 
and  the  last  half  of  December  and  would 
be  limited  to  milk  going  into  Class  II  and 
Class  III  uses.  The  credits  would  be 
computed  at  a  rate  of  2.4  cents  per  10 
miles.  Credits  would  be  limited  to 
handlers  who  transfer  milk  fiom  plants 
located  in  Zone  1  of  the  marketing  area 
while  credits  on  milk  that  is  moved 
directly  fiom  farms  to  nonpool  plants 
would  be  limited  to  milk  produced  in 
northern  Texas  and  southern  Oklahoma. 
Handlers  would  also  receive  a  credit  to 
recognize  costs  associated  with  hauling 
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milk  from  higher-  to  lower-priced  areas. 
The  amount  of  milk  to  which 
transportation  credits  apply  would  be 
reduced  to  the  extent  that  a  handler  or 
affiliate  of  the  handler  caused  milk  from 
outside  the  State  of  Texas  to  be  received 
at  plants  in  the  marketing  area. 

"The  interim  changes  to  the  order, 
which  are  based  on  proposals 
considered  at  a  public  hearing  held  on 
February  2-3, 1988,  in  Irving,  Texas,  are 
necessary  to  partially  compensate 
handlers  for  transportation  costs 
incurred  in  clearing  the  market  of 
surplus  milk  production  that  exceeds 
local  manufacturing  capacity. 
EFFECTIVE  DATE:  July  12. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

John  F.  Borovies,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  447-2089. 
8UPPI.EMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:. 

Notice  of  Hearing:  Issued  December 
30, 1987:  published  January  6, 1988  (53 
FR256). 

Tentative  Decision:  Issued  June  6. 
1988:  published  June  13, 1988  (53  FR 
22003). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Texas  order 
was  first  issued  and  when  it  was 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674],  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900).  a 
public  hearing  was  held  upon  certain 
proposed  amendments  to  the  tentative 
marketing  agreement  and  to  the  order 
regulating  the  handling  of  milk  in  the 
Texas  marketing  area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that 

(1)  The  said  order  as  hereby  amended 
on  an  interim  basis,  and  all  of  the  terms 
and  conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act: 

(2)  The  parity  prices  of  miuc,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  avaUable  supplies  of 
feeds,  and  other  economic  conditions 
whidi  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area:  and 


the  minimum  prices  specified  in  the 
order  as  hereby  amended  on  an  interim 
basis,  are  such  prices  as  well  reflect  the 
aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest:  and 

(3)  The  said  order  as  hereby  amended 
on  an  interim  basis,  regulates  the 
handling  of  milk  in  the  same  manner  as, 
and  is  applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

(b)  Additional  findings.  It  is  in 
accordance  with  the  Food  Security 
Improvements  Act  of  1986  (Section  9  of 
Pub.  L.  99-280, 100  Stat.  51,  March  20, 
1986)  to  make  this  interim  order 
amending  the  order  effective  not  later 
than  July  13. 1988. 

The  provisions  of  this  order  are 
known  to  handlers.  The  tentative 
decision  of  the  Assistant  Secretary 
containing  all  amendment  provisions  of 
this  order  was  issued  June  6, 1988  (53  FR 
22003).  Hie  changes  effected  by  this 
order  will  not  require  extensive 
preparation  or  substantial  alteration  in 
metiiod  of  operation  for  handlers.  In 
view  of  the  foregoing,  it  is  hereby  found 
and  determined  that  good  cause  exists 
for  making  these  interim  amendments  to 
the  order  effective  upon  publication  in 
the  Federal  Register,  and  that  it  would 
be  contrary  to  the  public  interest  to 
delay  the  effective  date  of  this  order  for 
30  days  after  its  publication  in  the 
Federal  Register.  (Section  553(d), 
Administrative  Procedure  Act,  5  U.S.C. 
551-559). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  Uian  50  percent  of  the  milk,  which 
is  marketed  within  the  marketing  area, 
to  sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  these  interim 
amendments  to  the  order  is  the  only 
practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  order;  and 

(3]  The  issuance  of  these  interim 
amendments  to  the  order  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  during  die  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area. 

list  of  Sid^ects  in  7  CFR  Part  1128 

Milk  marketing  orders.  Milk,  Dairy 
products. 


Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Texas  marketing 
area  shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  aforesaid  order,  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

PART  1 126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1126  continues  to  read  as  follows: 

Audiority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  A  new  f  1126.55  is  added  to  read  as 
follows: 

§1126.55    Credtts  to  handlers  for 
transporting  surphis  mflk. 

For  each  of  the  months  of  March 
through  June  and  December  16-31,  a 
transportation  credit  shall  be  computed 
for  each  handler  on  the  amount  of 
producer  milk  that  is  classified  as  Class 
n  or  Class  III  pursuant  to  9  1126.42(b)(3) 
or  (d)(2)  that  such  handler  transfers  or 
diverts  to  nonpool  plants  located 
outside  the  State  of  Texas.  Credits 
established  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section  shall  be  computed 
at  the  rate  of  2.4  cents  per 
himdredwei^t  for  each  10  miles,  or 
fraction  thereof,  for  the  shortest  hard- 
surfaced  highway  distance,  as 
determined  by  the  market  administrator. 
The  amount  of  milk  eligible  for  a 
transportation  credit  and  the  amount  of 
such  credit  shall  be  established  in 
accordance  with  paragraphs  (a),  (b),  and 
(c)  of  this  section  subject  to  the 
limitations  specified  in  paragraph  (d)  of 
this  section. 

(a)  A  transfer  credit  shall  apply  to 
bulk  fluid  milk  products  transferred  by  a 
handler  from  a  pool  plant  located  in 
Zone  1  of  the  marketing  area  for  the 
distance  between  the  transferor  pool 
plant  and  the  transferee  nonpool  plant 

(b]  A  credit  for  diverted  miik  shall 
apply  to  milk  produced  in  Zone  1, 1-A. 
or  3  of  the  marketing  area  or  the 
Oklahoma  counties  of  Atoka,  Bryan. 
Carter,  Choctaw,  Comanche,  Cotton. 
Greer,  Harmon,  Jackson.  Jefferson, 
Johnston.  Kiowa,  Love,  Marshall, 
McCurtain,  Murray,  Pushmataha, 
Stephens,  or  llllmtan  that  is  diverted  to 
a  nonpool  plant  for  the  distance  in 
excess  of  100  miles  between  the  nonpool 
plant  and  the  nearer  of  the  city  hall  in 
Dallas,  Texas,  the  pool  plant  of  last 
receipt  for  the  major  portion  of  the  milk 
on  the  route,  or  the  courthouse  of  the 
county  where  die  major  portion  of  the 
milk  on  the  load  was  produced. 
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(c)  A  credit  for  diverted  milk  produced 
in  the  area  specified  in  paragraph  (b)  of 
this  section  shall  also  include  an  amount 
per  hundredweight  equal  to  the 
difference  between  the  location 
adjustment  (excluding  any  plus 
adjustment)  applicable  in  the  area 
where  the  milk  was  produced  and  any 
greater  minus  location  adjustment 
applicable  at  the  location  of  the  nonpool 
plant  where  the  milk  was  received. 

(d)  No  credit  shall  apply  to  the  total 
quantity  of  milk  moved  to  a  given 
nonpool  plant  by  a  handler  during  each 
of  the  credit  periods  if  any  portion  of  the 
milk  is  assigned  to  Class  I.  Also,  the 
amount  of  milk  to  which  a  credit  would 
be  applicable  during  each  of  the  credit 
periods  pursuant  to  paragraphs  (a),  (b), 
and  (c)  of  this  section  shall  be  offset  by 
the  amount  of  milk  that  a  handler  or  any 
affiliate  of  the  handler  causes  to  be 
received  at  plants  located  in  the 
marketing  area  from  outside  the  State  of 
Texas  during  each  of  the  credit  periods, 
with  such  offset  to  be  applied  in 
sequence  beginning  with  the  nonpool 
plant  at  which  the  greatest  credit  would 
apply. 

3.  In  S  1126.60,  paragraph  (h)  is 
revised  to  read  as  follows: 

§  1 126.60    Handtor't  value  of  mMk  for 
computing  unif onn  prtco. 


(h)  Deduct  any  credit  applicable 
pursuant  to  S  1126.55. 

Signed  at  Washington,  DC,  on:  July  6, 1980. 
Kenneth  A.  Gilles, 

Assistant  Secretary  of  Agriculture,  Marketing 
and  Inspection  Service. 
(FR  Doc.  8»-15544  Filed  7-11-S8;  8:45  am] 
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Farmers  Home  Administration 

7  CFR  Part  1940 

■Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Program 
Funds 

aoency:  Farmers  Home  Administration, 

USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  regarding  the  allocation  of 
loan  and  grant  program  funds  to  Held 
offices  to  conform  with  changes  in 
FmHA  activities  prompted  by  the 
Agricultural  Credit  Act  of  1987,  the 
Housing  and  Community  Development 
Act  of  1987,  and  the  House  Joint 
Resolution  #  395,  entitled  "Makes 
Further  Continuing  Appropriations  for 
the  Fiscal  Year  Ending  September  30, 


1988."  The  intended  effect  on  this  action 

is  to  share  with  the  public  the 

methodology  and  formulas  used  to 

allocate  FmHA  loan  and  grant  program 

funds  to  the  field  ofncet. 

EFFCCnVf  DATK  July  12. 1988. 

FON  niRTHCR  INPOflMATION  CONTACT: 

Glendon  D.  Deal,  Deputy  Director, 

Program  Support  Staff,  FmHA.  Room 

6309,  South  Agriculture  Building, 

Washington,  DC  20250,  telephone  (202) 

382-9619. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation- 1512-1  which  implements 
Executive  Order  12291  and  has  been 
determined  to  be  exempt  from  those 
requirements  because  it  involves  only 
internal  agency  management.  It  is  the 
policy  of  this  Department  to  publish  for 
comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
because  these  rules  relate  to  the 
agency's  internal  administrative  practice 
of  allocating  program  funds  to  the  field 
offices  and  are  published  for 
informational  purposes  only.  The 
majority  of  the  changes  involve  the 
timely  implementation  of  the 
Agricultural  Credit  Act  of  1987  and  the 
Housing  and  Community  Development 
Act  of  1987. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  C  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Invironmental  Impact 
Statement  is  not  required. 

The  FmHA  programs  and  projects 
which  are  affected  by  this  rule  are 
subject  to  intergovernmental 
consultation  in  the  manner  delineated  in 
7  CFR  Part  3015.  The  Catalog  of  Federal 
Domestic  Assistance  programs  affected 
are:  10.405,  Farm  Labor  Housing  Loans 
and  Grants:  10.407,  Farm  Ownership 
Loans;  10.415,  Rural  Rental  Housing 
Loans;  10.423,  Community  Facility 
Loans;  10.427,  Rural  Rental  Assistance 
Payments;  and  10.433,  Housing 
Preservation  Grants. 

In  compUance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  Mr. 
Vance  L  Clark,  Administrator  of  the 
Farmers  Home  Administration,  has 
determined  that  this  action  will  not  have 
a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 


because,  in  terms  of  the  Agency's  grant 
programs,  less  than  30  grants  will  be 
affected  annually. 

The  majority  of  these  amendments  to 
FmHA's  metholology  and  formulas  for 
allocation  of  loan  and  grant  program 
funds  to  field  offices  result  from  the 
recent  changes  in  the  legislative 
directions  for  administering  the  affected 
programs.  The  remaining  amendments 
are  an  effort  to  eliminate  unnecessary 
verbage  and  to  correct  certain 
references.  The  following  is  a  summary 
of  the  changes  made  by  this  action: 

Section  1940.551(a)  is  revised  to 
change  the  reference  to  the  Western 
Pacific  Territories  to  Western  Pacific 
Areas  to  reflect  the  recent  independence 
of  some  of  these  entities. 

Section  1940.552(a)  is  amended  to 
provide  for  those  occasions  when  funds 
in  a  particular  program  will  not  be 
allocated  to  the  field  offices  due  to 
funding  levels  or  administrative 
constraints. 

Section  1940.552(g)  is  amended  to 
provide  for  those  occasions  when  the 
Administrator  must  increase  the 
National  OfHce  reserve  for  an  individual 
loan  or  grant  program  to  accommodate 
an  authorized  demonstration  program. 
Many  times  authorized  demonstration 
programs  are  of  short  duration  and  very 
limited  funding.  These  conditions  do  not 
provide  sufficient  time  to  modify 
regulations  or  sufficient  funds  to  make 
an  orderly  allocation  to  field  offices. 

Section  1940.557(1)  is  revised  to 
provide  for  targeting  of  Farm  Ownership 
funds  to  socially  disadvantaged  groups 
in  accordance  with  new  legislative 
direction. 

Section  1940.559(c)  is  deleted  to 
remove  the  references  to  Indian  Land 
Acquisition  Funds  from  the  Farmer 
Programs  sections.  These  funds  are  now 
being  administered  by  the  Community 
Facilities  Division. 

Section  1940.575  and  1940. 576  are 
revised  to  eliminate  redundant  wording 
and  to  correct  references. 

Section  1940.577(1)  is  revised  to 
correct  a  reference. 

Section  1940.578  is  revised  to 
eliminate  redundant  wording  and  to 
correct  references. 

A  new  S  1940.589  is  added  to  include 
Industrial  Development  Grants. 
Although  FmFA  has  maintained 
authority  to  administer  this  program 
since  its  inception  in  the  early  1970's.  it 
has  not  been  funded  since  1981.  This 
section  is  added  to  set  forth  the 
methodology  and  formulas  for  allocating 
these  funds  to  the  field  offices. 

Current  S  1940.589  is  redesignated  as 
8 1940.590  and  is  further  amended  to 
provide  information  on  the  Indian  Land 


Acquisition  Funds,  Nonprofit  National 
Corporation  Guaranteed  Loans  and 
Grants,  the  Intermediary  Relending 
Program,  and  Technical  Assistance  and 
Training  Grants. 

List  of  Subjects  in  7  CFR  Part  1940 

Administrative  practice  and 
procedure,  Community  facilities.  Farm 
labor  housing.  Grant  programs — 
Housing  and  community  development, 
Loan  programs — ^Housing  and 
community  development.  Low  and 
moderate  income  housing — Rental, 
Rural  housing.  Rural  areas. 

Accordingly,  Chapter  XVIII.  Title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1940— GENERAL 

1.  The  authority  citation  for  Part  1940 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  U.S.C.  1480:  5 
U.S.C.  301:  7  CFR  2.23;  7  CFR  2.70. 

Subpart  L— Methodology  and 
Formulas  for  Allocation  of  Loan  and 
Grant  Program  Funds 

§  1940.551    lAmended] 

2.  Section  1940.551(a)  is  amended  by 
changing  the  last  word  in  the  paragraph 
from  "Territories"  to  "Areas." 

3.  In  S  1940.552,  paragraphs  (a)  and  (g) 
are  amended  by  adding  at  the  end  of  the 
paragraphs  the  following  language  to 
read  as  follows: 

§1940352    Definitions. 

(a)  Amount  available  for 
allocation.  *  *  *  On  occasion,  the 
allocation  of  funds  to  States  may  not  be 
practical  for  a  particular  program  due  to 
funding  or  administrative  constraints.  In 
these  cases,  funds  will  be  controlled  by 
the  National  Office. 


(g)  Reserve.  *  *  •  The  Administrator 
may  retain  additional  amounts  to  fund 
authorized  demonstration  programs. 
When  such  demonstration  programs 
exist,  the  information  is  outlined  in 
Exhibit  A  of  this  subpart  (available  in 
any  FmFA  State  Office). 
«        •        •        *        • 

4.  Section  1940.557  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§  1 940.557    Insured  Farm  Ownership  loan 
fund*. 


(i)  Availability  of  the  allocation.  A 
portion  of  the  allocation  will  be  targeted 
to  the  State's  rural  socially 
disadvantaged  population.  The  amount 
of  the  targeted  funds  for  each  state  is 
equal  to  ^e  State's  nu-al  socially 
disadvantaged  population  divided  by 


the  State's  total  rural  population 
multiplied  by  the  State's  total  fiscal  year 
Insured  Farm  Ownership  allocation. 
Source  of  data  is  U.S.  Census  1980. 

§  1940.559    [Amended) 

5.  Section  1940.559  is  amended  by 
removing  paragraph  (c)  in  its  entirety. 

6.  Section  1940.575  is  revised  to  read 
as  follows: 

§1940.575    Section  515  Rural  Rental 
Housing  (RRH)  loans. 

(a)  Amount  available  for  allocations. 
See  9  1940.552(a)  of  this  subpart. 

(b)  Basic  formula  criteria,  data  source 
and  weight.  See  S  1940.552(b)  of  this 
subpart. 

The  criteria  used  in  the  basic  formula 
area: 

(1)  State's  percentage  of  National 
rural  population, 

(2)  State's  percentage  of  National 
number  of  rural  occupied  substandard 
units,  and 

(3)  State's  percentage  of  National 
rural  families  with  incomes  below  the 
poverty  level. 

Data  source  for  each  of  these  criterion 
is  based  on  the  latest  census  data 
available.  Each  criterion  is  assigned  a 
specific  weight  according  to  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 
multiplied  by  the  weight  assigned  and 
summed  to  arrive  at  a  State  factor  (SF). 

SF  =  (criterion  No.  1  X  weight  of  33%%)  + 
(criterion  Na  2  X  weight  of  33V4%)  + 
(criterion  No.  3  X  weight  of  33%%) 

(c)  Basic  formula  allocation.  See 
§  1940.552(c)  of  this  subpart. 

(d)  Transition  formula.  See 
§  1940.522(d)  of  this  subpart. 

(e)  Base  allocation.  See  S  1940.552(e) 
of  this  subpart.  Jurisdictions  receiving 
administrative  allocations  do  not 
receive  base  allocations. 

(f)  Administrative  allocations.  See 
§  1940.552(f)  of  this  subpart. 
Jurisdictions  receiving  formula 
allocations  do  not  receive 
administrative  allocations. 

(g)  Reserve.  See  S  1940.552(g)  of  this 
subpart. 

(h)  Pooling  of  funds.  See  S  1940.552(h) 
of  this  subpart 

(i)  A  vailability  of  the  allocation.  See 
§  1940.552(1)  of  this  subpart 

(j)  Suballocation  by  the  State 
Director.  See  §  194a552(j)  of  this 
subpart. 

(k)  Other  documentation.  Not 
applicable. 

7.  Section  1940.576  is  revised  to  read 
as  follows: 


§1940.576    Rental  Assistance  (RA)  for  new 
construction. 

(a)  Amount  available  for  allocations. 
See  §  1940.552(a)  of  this  subpart. 

(b)  Basic  formula  criteria,  data  source 
and  weight.  See  §  1940.575(b)  of  this 
subpart. 

(c)  Basic  formula  allocation.  See 
§  1940.552(c)  of  this  subpart. 

(d)  Transition  formula.  See 
§  1940.552(d)  of  this  subpart. 

(e)  Base  allocation.  See  §  1940.552(e) 
of  this  subpart. 

(f)  Administrative  allocations.  See 
§  1940.552(f)  of  this  subpart. 
Jurisdictions  receiving  formula 
allocations  do  not  receive 
administrative  allocations. 

(g)  Reserve.  See  5  1940.552(g)  of  this 
subpart. 

(h)  Pooling  of  funds.  See  §  1940.552(h) 
of  this  subpart. 

(i)  Availability  of  the  allocation.  See 
§  1940.552(1)  of  this  subpart. 

(j)  Suballocation  by  the  State 
Director.  See  §  1940.552(j)  of  this 
subpart. 

(k)  Other  documentation.  Not 
applicable. 

8.  Section  1940.577  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§  1940.577    Rental  Assistance  (RA)  for 
existing  projects. 

***** 

(i)  Obligation  of  the  allocation.  See 
§  1940.552(i)  of  this  subpart 

*         *         *        *     '   • 

9.  Section  1940.578  is  revised  to  read 

as  follows: 

§  1940.578    Housing  Preservation  Grant 
(HPG)  program. 

(a)  Amount  available  for  allocations. 
See  i  1940.552(a]  of  this  subpart. 

(b)  Basic  formula  criteria,  data  source 
and  weight.  See  §  1940.575(b)  of  this 
subpart. 

(c)  Basic  formula  allocation.  See 
§  1940.552(c)  of  this  subpart 

(d)  Transition  formula.  See 
§  1940.552(d)  of  this  subpart. 

(e)  Base  allocation.  See  §  t940.552(e) 
of  this  subpart. 

(f)  Administrative  allocations.  See 
§  1940.552(f)  of  this  subpart. 

(g)  Reserve.  See  §  1940.552(g)  of  this 
subpart. 

(h)  Pooling  of  funds.  See  §  1940.552(h) 
of  this  subpart.  Funds  may  be  pooled 
after  all  HPG  applications  have  been 
received  and  HPG  fund  demand  by 
State  has  been  determined.  Pooled  funds 
will  be  combined  with  the  National 
OfRce  reserve  to  fund  eligible  projects. 
Remaining  HPG  funds  will  be  available 
for  distribution  for  use  under  the  Section 
504  program. 
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(i)  Availabiiity  of  the  aUocation.  See 
S  1940.552(i]  of  this  subpart. 

(j)  Suballocation  by  the  State 
Director.  >kit  applicable. 

(k)  Other  documentation.  Funds  for 
the  HPG  program  will  be  available  for  a 
limited  period  each  riscal  year.  Due  to 
the  requirements  by  law  to  allocate 
funds  on  a  formula  basis  to  all  States 
and  to  have  a  competitive  selection 
process  for  HPG  project  selection. 
FmHA  will  announce  opening  and 
closing  dates  for  receipt  of  HPG 
applications.  After  the  closing  date, 
FmHA  will  review  and  evaluate  the 


proposals,  adjust  State  allocations  as 
necessary  to  comply  with  the  law  and 
program  demand,  and  redistribute 
remaining  unused  HPG  resources  for  use 
under  Section  504  (as  required  by 
statute). 

10.  Section  194a5a9  is  revised  and 
redesignated  as  8  1M0.S90  and  a  new 
§  1940,569  is  added  to  read  as  follows: 

§1940.5«9    Industrial  Development  Grants. 

(a)  Amount  available  for  allocations. 
See  9  1940.552(a]  of  this  subpart. 

(b)  Basic  formula  criteria,  data 
source,  and  weight  See  {  1940.5S2(b)  of 


this  subpart.  The  criteria  used  in  the 
basic  formula  are: 

(1)  State's  percentage  of  National 
Nonmetro  population — SO  percent 

(2)  State's  inverse  percentage  of 
nonmetro  per  capita  income — 50 
percent. 

Data  source  for  each  of  these  criterion 
is  based  on  the  latest  census  data 
available.  Each  criterion  is  assigned  a 
specific  wei^l  according  (o  its 
relevance  in  determining  need.  The 
percentage  representing  each  criterion  is 
multipled  by  the  weight  factor  and 
summed  to  arrive  at  a  State  factor  (SF). 


SF 


-( 


Criterion  «1 


Sum  of  criterion  #1 


)  V  ( 


1 /criterion  »2 
Sum  of  l/criterion  «2 


X  .5 


(c)  Basic  formula  allocation.  See 
§  1940.552(c)  of  this  subpart. 

(d)  Transition  formula.  Not  used. 

(e)  Base  allocation.  See  §  1940.552(6) 
of  this  subpart. 

(f)  Administrative  allocation.  Not 
used. 

(g)  Reserve.  See  S  1940.552(g)  of  this 
subpart.  States  may  request  fimds  by 
written  request  to  the  Director, 
Community  Facilities  Loan  Division. 
Generally,  a  request  for  additional  funds 
wiH  not  be  honored  unless  the  State  has 
insufflcient  funds  to  obligate  from  the 
State's  allocation. 

(h)  Pooling  of  funds.  See  §  1940.552(h) 
of  this  subpart.  Funds  are  generally 
pooled  at  mid-year  and  year-end.  Pooled 
funds  will  be  placed  in  the  National 
Office  reserve  and  will  be  made 
available  administratively. 

(i)  Availability  of  the  allocation.  See 
§  1940.552(i)  of  this  subpart.  The 
allocation  of  funds  is  made  available  for 
States  to  obligate  on  an  annual  basis 
although  the  Office  of  Management  and 
Budget  apportions  funds  to  the  Agency 
on  a  quarterly  basis. 

(1)  Suballocation  by  the  State 
Director.  See  §  1940.552(j]  of  this 
subpart.  State  Director  has  the  option  to 
suballocate  to  District  Offlces. 

(k)  Other  documentation.  Not 
applicable. 

§  1940.590    Community  and  Business 
programs  appropriations  not  aUocetsd  by 
State. 

(a)  Watershed  Protection  Loans, 
Resource  Conservation  and 
Development  Loans,  and  Flood 
Protection  Loans.  State  allocations  will 
not  be  made  for  these  type  loans. 
Instead,  obligating  documents  may  be 
submitted  to  the  Finance  Office  when  a 
loan  is  approved.  Only  States  that  are 
authorized  to  process  Pub.  L  534  loans 
may  submit  obligating  dociunents  to  the 
Finance  Office  for  that  type  loan. 
Resource  Conservation  and 


Development  (RC&D)  Loan  funds  will  be 
used  in  preference  to  Community 
Facility  loan  funds  in  designated  RC&D 
areas  for  loan  purposes  included  in 
Subpart  A  of  Part  1942  of  this  chapter. 

(b)  Indian  Land  Acquisition.  Control 
of  funds  will  be  retained  in  the  National 
Office  and  allocated  on  an  individual 
case  basis.  Requests  for  fiinds  will  be 
made  to  the  Director,  Community 
Facilities  Division,  when  it  is 
determined  the  loan  can  be  approved. 

(c)  Nonprofit  National  Corporation 
Guaranteed  Loans  and  Grants.  Control 
of  funds  will  be  retained  in  the  National 
OfHce.  These  funds  are  not  available  for 
obligation  by  States. 

(d)  Intermediary  Relending  Program. 
Control  of  funds  will  be  retained  in  the 
National  Office.  These  funds  are  not 
available  for  obligation  by  States. 

(e)  Technical  Assistance  and  Training 
Grants.  Control  of  funds  will  be  retained 
in  the  National  Office.  These  funds  are 
not  available  for  obligation  by  States. 

Date:  June  8, 1988. 
Vance  L.  Clark. 

Administrator,  Farmers  Home 
Administration. 

[FR  Doc.  88-15546  Filed  7-11-88:  8:45  am) 

BiLLING  CODE  341(M>7-«I 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  214 

[INS  NumtMT  1006-S8] 

Admission  of  Nonimmigrants 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

summary:  This  rule  implements  Pub.  L. 
99-603,  by  adding  a  new  category  of 


special  immigrants  covering  certain 
officers  and  employees  of  international 
organizations  and  their  immediate 
relatives.  This  new  nonimmigrant 
classification  is  added  to  minimize  any 
family  separations  caused  by 
ineligibility  for  special  immigrant  status 
on  behalf  of  certain  parents  and  children 
of  persons  accorded  status  under 
section  101(a)(27)(I). 

EPFECnVE  date:  July  12, 19S8. 

FOR  PURTNER  INRNIMATION  CONTACT: 

Thomas  E.  Cook,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425 1  Street  NW.. 
Room  7228,  Washington.  DC  20536, 
Telephone  (202)  633-3320. 

SUPPLEMENTARY  INFORMATION:  On 

February  5, 1988,  at  53  FR  3331,  the 
Immigration  and  Naturalization  Service 
published  an  interim  rule  amending 
Service  regulations  at  6  CFR  214.2  to 
implement  section  312  of  Pub.  L  99-803, 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA),  which  created  a  new 
nonimmigrant  classification  at  section 
101(a)(15)(N)  (8  U.S.C.  1101)  of  the 
Immigration  and  Nationality  Act  (INAJ. 
Interested  parties  were  invited  to  submit 
written  comments  on  the  rule  by  March 
7, 1988.  The  Service  received  only  one 
comment  proposing  the  use  of  blanket 
employment  authorization  for  persons 
granted  nonimmigrant  status  under 
section  101(a)(15)(N)  of  the  INA.  The 
stated  justification  was  the  perceived 
intent  of  Congress  that  such 
nonimmigrants  should  be  accorded 
employment  authorization.  The  Service 
concurs  that  Congress  did  intend  for  the 
new  classification  to  receive 
employment  authorization.  However, 
Congress  did  not  provide  specific  work 
authorization  language  as  part  of  section 
101(a)(15)(N)  of  the  INA.  Currently, 
work  authorization  granted  by  the 
Service,  not  specifically  provided  in  the 
statute,  is  administered  pursuant  to 


section  274A  of  the  INA  (8  U.S.C.  1324). 
Accordingly,  the  interim  rule  will  be 
revised  to  reflect  that  employment 
authorization  is  incident  to  status 
pursuant  to  8  CFR  274a.l2(a)(7),  and  no 
request  to  the  Service  is  required. 

In  compliance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  rule  is  not  a  major  rule  within  the 
definition  of  section  1(b)  of  E.0. 12291. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget,  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  under  control  number  1115-0053. 

list  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Employment. 

Accordingly,  Chapter  I  of  Title  8,  Code 
of  Federal  Regulations,  is  amended  to 
read  as  follows: 


be  admitted  for  not  to  exceed  three 
years  with  extensions  in  increments  up 
to  but  not  to  exceed  three  years.  Status 
as  an  (N)  nonimmigrant  shall  terminate 
on  the  date  the  child  described  in 
paragraph  (n)(l)  or  (n)(2)  of  this  section 
no  longer  qualifles  as  a  child  as  defined 
in  section  101(b)(1)  of  the  Act. 

(4)  Employment.  A  nonimmigrant 
admitted  in  or  granted  (N)  status  is 
authorized  employment  incident  to  (N) 
status  without  restrictions  as  to  location 
or  type  of  empioj'ment,  and  such 
authorization  need  not  be  requested. 
•        *        *        •        • 

Dated:  )une  10, 1988. 
Richard  E.  Norton, 

Associate  Commissioner.  Examinations. 
Immigration  and  Naturalization  Sen-ice. 
[FR  Doc.  88-15460  Filed  7-11-88;  8:45  am] 

BIUJNG  CODE  4410-1041 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


PART  214— NONIMMIGRANT  CLASSES     9  CFR  Part  78 


1.  The  authority  citation  for  Part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103. 1184. 1187. 

2.  Section  214.2  is  amended  by 
revising  paragraph  (n)  to  read  as 
follows: 

§  214.2    Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

«  *  •  *  * 

(n)  Certain  parents  and  children  of 
section  101(a)(27)(I)  special 
immigrants.— {I)  Parent  of  special 
immigrant.  Upon  application,  a  parent  of 
a  child  accorded  special  immigrant 
status  under  section  101(a)(27)(I)(i)  of 
the  Act  may  be  granted  status  under 
section  101(a)(15)(N)(i)  of  the  Act  as 
long  as  the  permanent  resident  child 
through  whom  eligibility  is  derived 
remains  a  child  as  defined  in  section 
101(b)(1)  of  the  Act. 

(2)  Child  of  section  101(a)(27)(l) 
special  immigrants  and  section 
101(a)(15)(NHi)  nonimmigrants.  Children 
of  parents  granted  nonimmigrant  status 
under  section  101(a)(15)(N)(i)  of  the  Act, 
or  of  parents  who  have  been  granted 
special  immigrant  status  under  section 
101(a)(27)(I)  (ii),  (iii)  or  (iv)  of  the  Act 
may  be  granted  status  under  section 
101(a)(15)(N)(ii)  of  the  Act  for  such  time 
as  each  remains  a  child  as  defined  in 
section  101(b)(1)  of  the  Act. 

(3)  Admission  and  extension  of  stay. 
A  nonimmigrant  granted  (N)  status  shall 


(Docket  No.  88-1041 

Brucellosis  in  Cattle;  State  and  Area 
Classifications 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Affirmation  of  interim  rule. 

SUMMARY:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of 
Washington  from  Class  A  to  Class  Free. 
EFFECTIVE  DATE:  August  11, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Jan  Huber,  Senior  Staff  Veterinarian, 
Domestic  Programs  Support  Staff,  VS, 
APHIS,  USDA.  Room  812.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  301-436-5965. 
SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations  contained 
in  9  CFR  Part  78  (referred  to  below  as 
the  regulations)  provide  a  system  for 
classifying  states  or  portions  of  states 
according  to  the  rate  of  brucella 
infection  present  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program.  The 
classifications  are  Class  Free,  Class  A, 


Class  B,  and  Class  C.  States  or  areas 
that  do  not  meet  the  minimum  standards 
for  Class  C  are  required  to  be  placed 
under  Federal  quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
states  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  increasingly  less  stringent  as  a 
state  approaches  or  achieves  Class  Free 
status. 

In  an  interim  rule  published  in  the 
Federal  Register  on  March  31, 1988  (53 
FR  10358-10360,  Docket  Number  88-035), 
and  effective  March  25, 1988,  we  added 
Washington  to  the  list  of  Class  Free 
states  in  §  78.41(a)  and  removed 
Washington  from  the  list  of  Class  A 
states  in  §  78.41(b).  Comments  on  the 
interim  rule  were  required  to  be 
postmarked  or  received  on  or  before 
May  31, 1988.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of 
Washington  from  Class  A  to  Class  Free 
reduces  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattie  from  Washington. 
Testing  requirements  for  cattle  moved 
interstate  for  immediate  slaughter  or  to 
quarantined  feedlots  are  not  affected  by 
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this  change.  Cattle  from  certified 
brucellosia  free  herds  moving  interstate 
are  not  affected  by  this  change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  Washington,  as  well 
as  buyers  and  importers  of  Washington 
cattle.  Approximately  66,500  cattle  are 
tested  for  brucellosis  in  Washington 
each  year,  at  an  average  cost  to  the 
seller  of  $7  per  test.  Therefore.  Class 
Free  status  could  result  in  a  potential 
savings  of  $465,500  for  Washington's 
livestock  industry.  Since  Washington 
has  23.000  herds,  the  annual  savings  to 
each  herd  owner  will  be  approximately 
$20  per  herd.  We  have  therefore 
determined  that  changing  Washington's 
bnicellosis  status  will  not  significantly 
affect  market  patterns,  and  will  not  have 
a  significant  economic  impact  on  the 
small  cattle  operations  affected  by  this 
rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  ^at  this  action  vnW  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seg.]. 

Execntiv*  Onhr  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  tvitfa 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  BruceUosis,  Catde, 
Hogs,  Quarantine,  Transportation. 

PART  78-BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  intoim 
rule  that  amended  9  CFR  l^rt  78  and 
that  was  published  at  53  FR 10358-10360 
on  March  31, 1988. 

Authority:  21  U.S.C.  lll-114a-l.  114g.  115. 
117. 12a  121. 12»-12B.  134b.  134t  7  CFR  2.17. 
2.51.  and  371.2(d). 

Done  in  Washington,  DC,  this  Ist  day  of 
(uly  1988. 
lamas  W.  GkMMr, 

Administrator,  Animal  and  Plant  Heakh 
Inspection  Service. 
[FR  Doc  88-15496  Filed  7-ll-«»;  8:45  ami 

BttJJNaCOOE  S410-34-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  74t 

CriinifMl  RvfMTfli  Form 

AOCNCV:  National  Credit  Union 
AdministraUon  ("NCUA"). 

actkm:  Final  amendment 


r:  Section  748.1(c)  requires 
federally-insured  credit  unions  to  report 
any  crimes  or  suspected  crimes  utilizing 
NCUA  Form  2362.  This  is  inconsistent 
with  the  instructions  on  the  Criminal 
Referral  Form  itself  which  requires 
reporting  only  if  certain  thresholds  are 
met.  This  revision  deletes  the  word 
"any",  instructs  credit  unions  to  follow 
reporting  instructions  on  the  Criminal 
Referral  Form  itself,  and  makes  minor 
grammatical  corrections.  Approval  of 
these  revisions  has  been  done  without 
notice  and  public  comment  in 
accordance  with  5  U3.C.  553(b)(3](B]. 
Given  the  minor  nature  of  the  revisions, 
the  Board  finds  public  comment  and 
notice  to  be  unnecessary. 

EFFECnVE  OATK  July  12, 1988. 

AOONESS:  National  Credit  Union 
Administration,  1776  G  Street,  NW., 
Washington,  DC  20456. 

FON  FURTHER  INFORMATION  CONTACT: 
John  K.  lanno.  Staff  Attomey  NCUA, 
Office  of  General  Couasel,  at  the  above 
address,  or  telephone:  (202)  387-1030. 
SUPPUEMCNTARV  INFORMATNM: 


Ragulatofy 

Regulatory  Flexibility  Act 

The  NCUA  Board  hereby  certifies  that 
the  final  nile  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
credit  unions.  Accordingly,  the  Board 
has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Papervfork  Reduction  Act 

This  revision  imposes  no  change  in 
the  collection  requirements  as  they 
currently  exist.  Accordingly,  the  rule 
need  not  be  sent  to  the  Office  of 
Management  and  Budget  for  approval. 

Executive  Order  12612 

This  rule  applies  to  all  Federally- 
insured  credit  onions.  However,  it 
makes  no  substantive  changes  and 
imposes  no  adttitional  burden  on 
Federally-insured  credit  unions  than 
those  under  the  present  rale. 

List  of  Subjects  In  12  CFR  Part  748 

Security  programs.  Filing  of  reports. 
Bank  Secrecy  Act  compliance  programs 
and  procedure. 


By  Ihe  National  Credit  Union 
Administration  Board  on  June  28, 1988. 
Becky  Bakar, 
Secretary  of  the  Board. 

Accordingly,  NCUA  has  amended  its 
regulations  (12  CFR  Part  748)  as  follows: 

PART  74»-(AMENOEO] 

1.  The  authority  citation  for  Part  748 
continues  to  read  as  follows: 

Authority:  12  US.C.  1766  (a):  12  MJ&JC^  1786 
(4^.  31  U.S.C.  5311. 

2.  Section  748.1(c)  is  revised  to  read  as 
follows: 

§748.1    PMngiaports. 

•        •        *        *        « 

(c)  Criminal  Refenvl  Form.  Each 
federally-insBied  credit  union  wfll  notify 
the  NCUA  Regional  Director,  the  U.S. 
Attomey,  and  the  Federal  Biueau  of 
Investigation  within  7  business  days  of 
crimes  or  suspected  crisus  that  occur  at 
its  office(s),  utilizing  NCUA  fonn  2362. 
Criminal  Referral  Form.  The  federally- 
insured  credit  union  should  follow  the 
instructions  and  reporting  requirements 
set  forth  on  the  Criminal  Referral  Form. 
Copies  of  this  form  have  been 
distributed  to  ail  federally-insured  credit 
unions.  Additional  copies  may  be 
obtained  by  contacting  the  q>propriate 
NCUA  Regional  Office. 

(FR  Doc.  66-15548  Piled  7-11-88: 6:45  anl 

SNUNQ  COOC  7fS(-01-ll 


DEPARTMENT  OF  TRANSPORTATION 
FMteral  Aviation  Administration 
14  CFR  Part  71 


I 


0ock«tNo.88-A8O-8] 


Amandmant  To  Control  Zona  and 
Transition  Araa.  TaNahassaa.  FL 

AOCNCV:  Federal  Aviation 
Administration  (FAAJ,  DOT. 

action:  Final  rule. 

summary:  This  amendment  to  the 
Control  2tene  and  Transition  Area, 
Tallahassee.  FL,  is  to  reflect  the  name 
change  from  Tallahassee  Municipal  to 
Tallahassee  Regional  Airport,  to  correct 
the  latitude/longitude  coordinates  for 
the  geographic  position  of  the 
Tallahassee  Airport  and  the  Quincy 
Municipal  Airport,  and  to  etiminate  an 
arrival  area  extension  to  the  control 
zone.  The  arrival  area  extension  was  to 
afford  airspace  protection  for  IFR 
aircraft  executing  a  localizer 
(badnxmrse)  approach  to  Runway  18. 
Tlie  standard  instrument  approadi 
procedure  has  been  cancelled. 
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EFFCCnvc  DATE  0901 UTC,  September 
22.1988. 

FOR  FURTHER  INFORMATION  CONTACT 

James  G.  Walters,  Airspace  Section. 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 

The  Rule 

This  amendment  to  $§  71.171  and 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71]  is  to 
change  the  official  name  of  the  airport 
from  Tallahassee  Municipal  to 
Tallahassee  Regional  Airport;  to  correct 
the  latitude/longitude  coordinates  for 
the  geographic  position  of  the 
Tallahassee  and  Quincy  Mimicipal 
Airports,  and  to  eliminate  a  control  zone 
arrival  area  extension  for  Tallahassee 
Regional  Airport  Runway  18. 

Because  these  changes  are  technical 
in  nature,  reduce  the  burden  on  the 
public  and  are  so  minor,  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary  because 
this  action  is  a  minor  amendment  in 
which  the  public  would  not  be 
particularly  interested.  Sections  71.171 
and  71.181  of  Part  71  of  the  Federal 
Aviation  Relations  were  republished 
in  Handbook  7400.60  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  rainimaL  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  «vill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71. 

Aviation  safety.  Transition  areas. 
Control  zones. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTK, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.a  1348(a).  13S4(a).  1510; 
Executive  Order  10854:  49  U.S.C  106(g) 
(Revised  Public  I^w  97-449.  lamiary  12. 
1983);  14  CFR  11.69. 

S  71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Tallahaasee,  FL  (Revised] 

By  deleting  the  existing  description  and 
substituting  the  following:  "Within  a  S-mile 
radius  of  Tallahasaee  Regional  Airport  (Let 
30''23'45"N.,  Long.  84°21'02'W);  within  1.5 
miles  each  side  of  the  Tallahassee  VORTAC 
175*  radial,  extendiag  from  tlw  five-mile 
radius  area  to  1.5  miles  south  of  the 
VORTAC" 

971.181    [Amended] 

3.  Section  71.181  is  amended  as 
follows:  ^ 

Tallaliassee,  FL  (Revised] 

By  deleting  the  existing  description  and 
sulMtituting  the  following:  "That  airspace 
extending  upward  from  700'  above  the 
surface  within  a  10-mile  radius  of 
Tallahassee  Regional  Airport  (Lat 
30*23'4S'N..  Long.  84*21'02'W.^  widiin  three 
miles  each  side  of  the  ILS  localtzer  sonth 
course,  extending  £rom  the  10-mile  radius 
area  to  nine  miles  south  of  the  OM;  within  a 
6.5-mile  radius  of  Tallahassee  Commercial 
Airport  (I^t  30*33'02'N..  Long.  8r22'31'W.); 
within  a  e3-mile  radios  of  Quincy  Municipal 
Airport  (LaL  30'35'52'N..  Lraig.  84*33'28'W.)." 

Issued  in  East  Point,  Georgia,  on  )une  24, 
1988. 

William  D.  WoodL 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
[FR  Do&  86-15526  Filed  7-11-88;  8:45  am] 
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14  CFR  Part  97 

[Doaist  Na  2S641:  AmdL  No.  1377] 

Standard  Instrument  Approach 

Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 


Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnunent  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  EMrector  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACH 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AF&-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 

SUPPLBMENTARV  MFORMATKNC  lllis 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
doomients  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  Hie  applicable  FAA  Forms  are 
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identiHed  as  FAA  Forms  8280-3, 8280-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identiHcation  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  pubUcation  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTANf)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  imnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certiHes  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  In  Washington,  DC  on  June  24, 196& 
Robert  L.  Goodrich. 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
speciHed,  as  follows: 

PART97->[AMENOED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a).  1421.  and 
1510;  49  U.S.C.  10e(g)  (revised.  Pub.  L  97-449, 
January  12. 1963;  and  14  CFR  11.49(b)(2)). 

2.  By  amending:  S  9723  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME. 
LDA.  LDA/DME,  SDF  SDF/DME; 

9  97.27  NDB,  NDB/DME;  9  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  S  97.31  RADAR  SIAPs; 
9  97.33  RNAV  SIAPs:  and  9  97.35 
COPHTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  August  25, 1988 

Dothan,  AL— Dothan,  VOR  RWY 13,  Amdt. 
3 

Dothan.  AI^-Dothan.  VOR  RWY  18.  Amdt. 
3 

Dothan.  AL— Dothan.  VOR-A  or  TACAN, 
Amdt.  11 

Dothan.  AI^Dothan,  LOC  BC  RWY  13. 
Amdt.  6 

Dothan,  AL— Dothan.  ILS  RWY  31.  Amdt.  7 

Eufaula.  AL^Weedon  Field,  VOR/DME 
RWY  36,  Amdt.  2 

Sand  Point,  AK— Sand  Point.  NDB  RWY  15. 
Orig. 

Sand  Point.  AK— Sand  Point,  NDB/DME-A, 
Amdt.  3 

Sand  Point.  AK— Sand  Point.  NDB-B. 
Amdt.  1.  CANCELLED 

Sand  Point,  AK— Sand  Point,  NDB/DME 
RWY  33,  Amdt.  2 

Ontario,  CA— Ontario  Intl,  VOR  or  TACAN 
RWY  2eR,  Amdt.  10 

Ontario,  CA— Ontario  Intl.  NDB  RWY  26L, 
Amdt.  2 

Ontario,  CA— Ontario  IntL  ILS  RWY  8L, 
Amdt.  5 


Ontario,  CA— Ontario  Intl,  ILS  RWY  26L. 
Amdt.  6 

Ontario.  CA— Ontario  Intl,  ILS  RWY  28R. 
Amdt.  1 

Eagle.  CO— Eagle  County,  LDA-B.  Orig. 

Louisville,  KY— Standiford  Field.  ILS  RWY 
29,  AmdL  16 

Mayfield.  KY— Mayfield  Graves  County, 
VOR/DME-A,  Amdt.  4 

Mayfield.  KY— Mayfield  Graves  County, 
RNAV  RWY  18.  Orig. 

Brookhaven.  MS — Brookhaven-Lincoln 
County,  NDB  RWY  22,  Amdt.  3 

Okolona.  MS — Okolona  Muni-Richard 
Stovall  Field.  VOR/DME  RWY  la  Amdt.  4 

Tupelo,  MS— C  D.  Lemons  Muni,  ILS  RWY 
36,  Amdt.  6 

Roxboro.  NC— Person  County,  LOC  RWY 
6.  Orig. 

Astoria.  OR— Port  of  Astoria,  ILS  RWY  26, 
Amdt.  2 

Astoria.  OR— Port  of  Astoria,  COPTER 
VOR/DME  066,  Amdt.  1  

Astoria.  OR— Port  of  Astoria.  COPTER 
LOC/DME  257.  Amdt.  1 

Buffalo.  WY— Johnson  County,  VOR/DME 
RWY  3a  Amdt.  4 
.  .  .  Effective /uly  28.  1988 

Window  Rock,  AZ— Window  Rock,  RNAV 
RWY  2,  Orig. 

Chicago/Waukegan,  IL — Waukegan 
Regional.  NDB  RWY  23.  Orig. 

Waukegan,  IL — Waukegan  Regional,  NDB 
RWY  23.  Amdt.  7,  CANCELLED 

Chicago/Waukegan,  IL — Waukegan 
Regional,  ILS  RWY  23.  Orig. 

Waukegan,  IL— Waukegan  Regional,  ILS 
RWY  23,  Orig.,  CANCELLED 

Columbus.  IN— Columbus  Muni,  NDB  RWY 
23.  Amdt.  9 

Columbus,  IN— Columbus  Muni,  ILS  RWY 
23.  Amdt.  6 

Winamac  IN— Arens  Field,  VOR/DME-A 
Amdt.  4 

Pottstown.  PA— Pottstovwi  Limerick,  LOC 
RWY  28,  Orig. 

Culpeper.  VA— Culpeper  County,  NDB 
RWY  22.  Orig. 

Culpeper,  VA— Culpeper  County.  NDB-A, 
Orig. 

The  FAA  published  an  Amendment  in 
Docket  No.  25600.  Amdt.  No.  1373  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  S3 
FR  No.  89  Page  16390;  dated  Monday.  May  9. 
1988)  under  Section  97.  effective  June  24, 
1988,  which  is  hereby  amended  as  follows: 

Charlotte,  NC— Charlotte/Douglas  Intl, 
LOC  BC  RWY  23,  Amdt.  7 

Charlotte,  NC— Chariotte/Douglas  Intl, 
NDB  RWY  5,  Amdt.  31 

Charlotte,  NC— Chariotte/Douglas  Intl,  ILS 
RWY  5.  Amdt.  33 

Chariotte.  NC— Chariotte/Douglas  Intl,  ILS 
RWY  36U  Amdt.  11 

Chariotte,  NC— Chariotte/Douglas  Intl,  ILS 
RWY  36R,  Amdt.  3 

Gastonia,  NC— Gastonia  Muni,  NDB  RWY 
3,  Amdt.  6 

Southern  Pines,  NC— Moore  County,  VOR- 
A,  Amdt.  2 

Effective  Dates  changed  to  20  OCT  8& 

[FR  Doc.  88-15525  Filed  7-11-88;  8:45  am) 

BIUJNQ  COOC  4S10-1Mi 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1215 

Tracking  and  Data  Relay  Satellite 
System  (TDRSS) 

agency:  National  Aeronautics  and 
Space  Administration. 

action:  Pinal  rule. 

summary:  NASA  is  amending  14  CFR 
Part  1215,  'Tracking  and  Data  Relay 
Satellite  System  (TDRSS),"  by  revising 
Appendix  A  to  reflect  the  estimated 
service  rates  in  1989  dollars  for  TDRSS 
standard  services,  based  on  NASA 
escalation  estimates.  14  CFR  Part  1215 
sets  forth  the  policy  governing  the 
Tracking  and  Data  Relay  Satellite 
System  (TDRSS)  services  provided  to 
non-U.S.  Government  users  and  the 
reimbursement  for  rendering  such 
services.  The  TDRSS  represents  a  major 
investment  by  the  U.S.  Government  with 
the  primary  goal  of  providing  improved 
tracking  and  data  acquisition  services  to 
spacecraft  in  low  earth  orbit  or  to 
terrestrial  users. 

EFFEcnvE  date:  July  12, 1988. 

address:  Office  of  Space  Operations. 
Code  T.  NASA  Headquarters. 
Washington.  DC  20548. 
FOR  niRTHER  INFORMATION  CONTACT: 
Eugene  Ferrick.  202-453-2030. 

SUFFLEMENTARV  INFORMIATION:  The 

existing  regulation  was  published  in  the 
Federal  R^Mar  on  March  9, 1983  (48  FR 
9645).  Each  year  since  that  tune,  14  CFR 
Part  1215  has  been  amended  by  revising 
Appendix  A  to  reflect  the  rate  changes 
for  the  appropriate  calendar  years  (CY). 
Since  this  revision  of  Appendix  A  to  14 
CFR  Part  1215  reflects  the  rate  changes 
for  CY  1989  and  involves  NASA 
management  procedures  and  decisions, 
no  public  comment  is  required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that  this 
rule  is  not  subject  to  the  requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601-812.  since  it  will  not  exert  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
it  is  not  a  major  rule  as  defined  in 
Executive  Order  12291. 

List  of  Subjecto  in  14  CFR  Part  1215 

Satellites,  Tracking  and  Data  Relay 
Satellite  System,  Communications 
equipment,  Government  contract. 

For  reasons  set  out  in  the  Preamble,  14 
CFR  Part  1215  is  amended  to  read  as 
follows: 


PART  121&-TRACKING  AND  DATA 
RELAY  SATELLITE  SYSTEM  (TDRSS) 

1.  The  authority  citation  for  14  CFR 
Part  1215  continues  to  read  as  follows: 

Authority:  Sec  203.  Pub.  L  85-568.  72  Stat. 
429.  as  amended:  42  U.S.C  2473. 

2.  Appendix  A  is  revised  to  read  as 
follows: 

Appendix  A — Estimated  Service  Rates 
in  1989  Dollars  for  TDRSS  Standard 
Services  (Based  on  NASA  Escalation 
Estiinate) 

TDRSS  user  service  rates  for  services 
rendered  in  CY-89  based  on  current 
projections  in  1989  dollars  are  as  follows: 

Single  Access  Service — Forward  command, 
return  telemetry,  or  tracking,  or  any 
combination  of  these,  the  base  rate  is  $154.00 
per  minute  for  non-U.S.  Government  users. 

Multiple  Access  Forward  Service — Base 
rate  is  $33.00  per  minute  for  non-U.S. 
Government  users. 

Multiple  Access  Return  Service — Base  rate 
is  $11.00  per  minute  for  non-U.S.  Government 
users. 

Robart  O.  Aller. 

Associate  Administrator  for  Space 
Operations. 
June  24, 196& 
[FR  Doc.  88-15561  Filed  7-11-88: 8.45  am) 
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DEPARTMENT  OF  COMMERCE 
Office  of  ttie  Secretary 

15  CFR  Part  4b 

(Docket  Ho.  80848  aONl 

Privacy  Act  of  1974 

AQENCV:  U.S.  Department  of  Commerce. 
action:  Final  rule. 

summary:  The  Department  of 
Commerce  is  amending  15  CFR  Part  4b 
titled.  Privacy  Act,  which  implements 
the  Privacy  Act  of  1974  (5  U.S.C.  552a) 
(1982  &  Supp.  n  1984)  within  Commerce. 
The  amendment  will  centralize  the 
appeals  process  into  the  Office  of  the 
General  Counsel  in  order  to  provide 
maximum  efficiency,  uniformity  in 
decisions,  and  continuity  to  Privacy  Act 
appeals. 

EFFECTIVE  date:  These  amendments  are 
effective  August  11. 1988. 
FOR  FURTHER  INFORMATION  CONTACR 

Geraldine  P.  LeBoo,  (202)  377-3271. 

SUPPLEMENTARY  INFORMATION:  The 

Commerce  Department's  policies  and 
procedures  for  handling  requests  for 
information  under  the  Privacy  Act 
appear  in  15  CFR  Part  4b.  The 
Department  is  amending  the  regulation 
which  was  promulgated  at  40  FR  45619, 


Oct.  2, 1975;  40  FR  50662.  Oct.  30. 1975; 
40  FR  51166.  Nov.  3. 1975.  The 
Department's  proposed  rule  was 
published  for  comment  on  March  30, 
1988  (53  FR  10256).  No  comments  were 
received.  The  Department  is  therefore 
amending  the  regidation  as  proposed, 
except  for  some  minor  editorial 
modifications. 

Under  the  original  regulation. 
Appendix  A  designated  the  "Privacy 
Officer"  who  was  authorized  to  receive 
and  act  upon  inquiries,  requests  for 
access,  and  requests  for  correction  or 
amendment.  Appendix  B  designated  the 
"Privacy  Appeals  Officer"  authorized  to 
receive  and  act  upon  appeals  from  an 
initial  denial  of  a  request.  The  amended 
regulations  end  the  handling  of  appeals 
by  the  "Privacy  Appeals  Officer"  in  the 
various  Departmental  units  and 
centralize  the  appeals  process  into  the 
Office  of  the  General  Counsel. 

Other  changes  throughout  the 
regulations  are  editorial  and/ or  reflect 
necessary  organizational  designations. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17. 1981,  because  it  is  not 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  5ie  Chief  Counsel  for  Advocacy  of  tfie 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  only  a  very  small 
percentage  of  that  group  will  likely  be 
affected  by  this  regulation.  As  a  result, 
neither  an  initial  nor  final  Regulatory 
Flexibility  Analysis  has  been  or  will  be 
prepared. 

litis  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjecta  in  15  CFR  Part  4b 

Administrative  practice  and 
procedure.  Privacy. 
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For  the  reasons  set  forth  in  the 
preamble,  15  CFR  Part  4b  is  amended  as 
follows: 

PART  4b— PRIVACY  ACT 

1.  The  authority  citation  for  15  CFR  4b 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a:  5  U.S.C.  553;  5 
U.S.C.  552;  5  U.S.C.  301;  44  U.S.C.  3101; 
Reorganization  Plan  No.  5  of  1950. 

2.  Section  4b.l  is  amended  by  revising 
paragraph  (d)(1)  and  (e)(3)  as  follows: 

§  4b.1    PurpoM  and  scope. 
*        «        •        •        * 

(d)  •  •  * 

(1)  Requests  solely  under  the  Freedom 
of  Information  Act  (5  U.S.C.  552)  and 

Part  4  of  this  title; 

«        •        •        *        • 

(e)  *  *  * 

(3)  Requester  is  the  individual  to 
whom  the  record  pertains  and  the 
requester  expressly  states  that  the 
request  is  under  both  the  Act  and  the 
Freedom  of  Information  Act — The 
request  will  be  processed  concurrently 
under  both  statutes  and  the 
Department's  respective  implementing 
regulations.  For  such  dual  requests  the 
Department  will  follow  the  fee 
provisions  under  the  Act  and  this  part, 
and  follow  the  time  limits  under  the 
Freedom  of  Information  Act  and  Part  4 
of  this  title; 


OfTicer,  identified  in  Appendix  B  to  this 
part,"  and  adding  the  words  "General 
Counsel"  in  their  place. 

§9  4I>.S  and  4b.8    [AiiMnd«dl 

6.  The  following  sections  are  amended 
by  removing  the  words  "responsible 
Privacy  Appeals  Officer,  identiHed  in 
Appendix  B  to  this  part,"  wherever  they 
appear,  and  adding  the  words  "General 
Counsel"  in  their  place:  i  4b.5(a)(2)  and 
S  4b.8(a)(1)(ii).  Section  4b.5  (g)(3)(ii)  is 
amended  by  removing  the  words 
"responsible  Privacy  Appeals  Officer, 
identified  in  Appendix  B  to  this  part" 
and  adding  the  words  "General 
Counsel"  in  their  place. 

7.  Section  4b.8(a)(2)(ii)(D)  is  amended 
by  removing  the  words  "responsible 
Privacy  Appeals  Officer,  identified  in 
Appendix  C  to  this  part"  and  adding  the 
words  "General  Counsel"  in  their  place. 

94b.9    lAmendedl 

8.  Section  4b.9(b)  is  amended  by 
removing  the  words  "Privacy  Appeals 
Officer  identified  in  the  initial  denial 
(that  official  is  authorized  to  make  final 
determinations)"  and  adding  the  words 
"General  Counsel,  Department  of 
Commerce.  Room  5882,  Washington,  DC 
20230"  in  their  place.  The  words 
"responsible  Privacy  Appeals  Officer" 
should  also  be  removed,  and  the  words 
"General  Counsel"  added  in  their  place. 
Finally,  wherever  the  words  "Privacy 
Appeals  Officer"  appear  in  9  4b.9(b)  or 
the  rest  of  S  4b.9,  they  should  be 
removed  and  the  words  "General 
Counsel"  should  be  added  in  their  place. 
The  paragraphs  of  9  4b.9  affected  are  as 
follows:  (b),  (c),  (e),  (g)(1),  (h),  and  (i). 


94b.2    [AmendMl] 

3.  Section  4b.2  is  amended  by 
removing  paragraph  (b)(6)  which 
defined  the  term  "Privacy  Appeals 
Officer."  Paragraphs  (b)(7)  through  (10) 
should  be  renumbered  as  paragraphs 
(b)(6)  through  (9). 

4.  In  the  list  below,  for  each  section  Appendix  A— [Amended/ 
and  paragraph  indicated  remove  the 

language  set  forth  from  wherever  it  9.  Appendix  A  is  amended  by  adding 

appears,  and  add  in  its  place  the  the  following  to  the  list  of  officials 

language  indicated.  authorized  to  receive  inquiries,  requests 

for  access  and  requests  for  correction  or 
amendment:  Bureau  of  Export 
Administration.  Privacy  Act  Officer, 
Office  of  Security  and  Management 
Support,  Bureau  of  Export 
Administration,  Room  3889,  Herbert  C. 
Hoover  Building,  Washington,  DC  20230. 

Appendix  B^fRemovedJ 

5.  Section  4b.3(f)(2)  is  amended  by  Appendices  C  and D    [Redesignated  as 
removing  the  words  "Privacy  Appeals          Appendices  B  and  C] 


§9  4b.3  and  4b.4    [Amended] 


Section/ 
Paragraph 

Remove 

Add 

S4b.3(c) 

S4b.3(h) 

§4b.4(b) 

Apperxlix  D 

Appendix  C 

Appendix  C 

Apperxlix  B 

Appendix  0 

Appendix  C 

10.  Appendix  B  is  removed.  Appendix 
C  and  Appendix  D  are  redesignated  as 
Appendix  B  and  Appendix  C. 

Dated:  May  20. 1988. 
Kay  Bulow, 

Assistant  Secretary  for  Administration. 
|FR  Doc.  88-15538  Filed  7-11-88;  8:45  am) 
BILUNO  COOC  M10-CW-M 

FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(DM.C-32311 

Medical  Staff  of  Memorial  Medical 
Center;  ProhllMed  Trade  Practices, 
and  Affirmative  Corrective  Actions; 
Correction 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  Order  Correction. 

summary:  This  document  corrects  a 
Commission  document  previously 
published  in  the  Federal  Register  on 
Wednesday,  June  29. 1988.  53  FR  24439. 
The  previous  document  contained  an 
incorrect  address  for  the  contact  person. 
The  correct  information  is  reflected  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT"  section  of  this  notice. 
DATE:  The  correction  is  effective  July  12, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  Kirtz,  Atlanta  Regional  Office, 
Federal  Trade  Commission,  1718 
Peachtree  St.,  NW.,  Room  lOOa  Atlanta, 
GA  30367. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  88-14586,  appearing  in  the  Federal 
Register  issue  for  Wednesday,  June  29, 
1988,  53  FR  24439,  an  incorrect  address 
was  submitted  for  the  contact  person. 
The  correct  name  and  address  is  as  it 
appears  in  the  "FOR  FURTHER 

INFORMATION  CONTACT"  section  of  this 
notice. 

List  of  Subjects  in  16  CFR  Pari  13 

Medical  staff.  Nurse-midwife,  Trade 
practices. 

(Sec.  6.  38  Stat.  721: 15  U.S.C.  46.  Interprets  or 

applies  sec.  5.  38  Stat.  719.  as  amended;  15 

U.S.C.  45) 

C.  Landis  Plummer, 

Acting  Secretary. 

[FR  Doc.  88-15554  Filed  7-11-88;  8:45  am) 

B4UJNC  COOC  C/MMI-M 


16  CFR  Part  305 

Rules  for  Using  Energy  Cost  and 
Consumption  Information  Used  In 
Labeling  and  Advertising  of  Consumer 
Appliances  Under  the  Energy  Policy 
and  Conservation  Act;  Ranges  of 
Comparability  for  Water  Heaters 

AGENCY:  Federal  Trade  Commission. 
action:  Final  rule. 

summary:  The  Federal  Trade 
Commission  amends  its  Appliance 
Labeling  Rule  by  revising  the  ranges  of 
comparability  used  on  required  labels 
for  water  heaters. 

Under  the  rule,  each  required  label  on 
a  covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 
costs  or  efficiencies  for  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  This  notice  publishes  the 
new  range  figures,  which,  under 
Sections  305.10,  305.11  and  305.14  of  the 
rule,  must  be  used  on  labels  on  water 
heaters  manufactured  on  and  after 
October  11, 1988,  and  in  advertising  of 
water  heaters  in  catalogs  printed  after 
October  11, 1988.  Properly  labeled  water 
heaters  manufactiu«d  prior  to  the 
effective  date  need  not  be  relabeled. 
Catalogs  printed  prior  to  the  effective 
date  in  accordance  with  16  CFR  305.14 
need  not  be  revised. 
EFFECTIVE  DATE:  October  11, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Mills,  Attorney,  202-326-3035,  or 
Ruth  Sacks,  Research  Analyst,  202-326- 
3033,  Division  of  Enforcement,  Federal 
Trade  Commission,  Washington,  DC 
20580. 

SUPPIXMENTARY  INFORMATION:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975 
(EPCA)'  requires  the  Federal  Trade 
Commission  to  consider  labeling  rules 
for  the  disclosure  of  estimated  annual 
energy  cost  or  alternative  energy 
consumption  information  for  at  least 
thirteen  categories  of  appliances.  Water 
heaters  are  included  as  one  of  the 


categories.  Before  these  labeling 
requirements  may  be  prescribed,  the 
statute  requires  the  Department  of 
Eneigy  ("DOE")  to  develop  test 
procedures  that  measure  how  much 
energy  the  appliances  use.  In  addition, 
DOE  is  required  to  determine  the 
representative  average  cost  a  consumer 
pays  for  the  different  types  of  energy 
available. 

On  November  19, 1979,  the 
Commission  issued  a  final 
rule  *  covering  seven  of  the  thirteen 
appliance  categories,  including  water 
heaters. 

The  rule  requires  that  energy  costs 
and  related  information  be  disclosed  on 
labels  and  in  retail  sales  catalogs  for  all 
water  heaters  presently  manufactured. 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  usage  information.  If  a  water 
heater  is  advertised  in  a  catalog  from 
which  it  may  be  piu^hased  by  cash, 
charge  account  or  credit  terms,  then  on 
each  page  of  the  catalog  that  lists  the 
product  shall  be  included  the  range  of 
estimated  annual  energy  costs  for  the 
product.  The  required  disclosures  and 
all  claims  concerning  energy 
consumption  made  in  writing  or  in 
broadcast  advertisements  must  be 
based  on  the  results  of  the  DOE  test 
procedures. 

Section  305.8(b)  of  the  rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type.'  The  data 
submitted  by  manufacturers  are  based, 
in  part,  on  the  representative  average 
unit  cost  of  the  type  of  energy  used  to 
run  the  appliances  tested.  According  to 
9  305.9  of  the  rule,  these  average  energy 
costs,  which  are  provided  by  DOE.  will 
be  periodically  revised  by  the 
Commission,  but  not  more  often  than 
annually.  Because  the  costs  for  the 
various  types  of  energy  change  yearly, 
and  because  manufacturers  regularly 
add  new  models  to  their  lines,  improve 
existing  models  and  drop  others,  the 


'  Pub.  L  94-163.  89  Stat.  871  (Dec.  22, 1975). 


<  44  FR  66466. 16  CFR  305  (Nov.  19. 1979). 
'  Reports  for  water  lieaters  are  due  by  May  1 


data  base  from  which  the  ranges  of 
comparability  are  calculated  is 
constantly  changing.  To  keep  the 
required  information  in  line  these 
changes,  the  Commission  is  empowered, 
under  §  305.10  of  the  rule,  to  publish  new 
ranges  (but  not  more  often  than 
annually)  if  an  analysis  of  the  new  data 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%. 

The  new  figures  for  the  estimated 
annual  costs  of  operation  for  water 
heaters,  which  were  calculated  using  the 
1988  representative  average  energy 
costs  published  by  DOE  on  December    . 
23, 1987,*  have  been  submitted  and  have 
been  analyzed  by  the  Commission.  New 
ranges  based  upon  them  are  herewith 
published. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Appendix  D  of  its 
Appliance  Labeling  Rule  by  publishing 
the  following  ranges  of  comparability  for 
use  in  the  labeling  and  advertising  of 
water  heaters  beginning  October  11. 
1988. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  16  CFR  Part  305  is 
amended  as  follows: 

PART  305-1  AMENDED] 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163)(1975).  as 
amended  by  the  National  Energy 
Conservation  Policy  Act  (Pub.  L  95- 
619)(1978).  and  as  amended  by  the  Nationa) 
Appliance  Energy  Conservation  Act  (Pub.  L 
100-12)(1987).  42  U.S.C.  6294:  section  553  of 
the  Administrative  Procedure  Act  5  U.S.C. 
553. 

2.  In  Pari  305,  Appendix  Dl,  paragraph 

1  and  the  introductory  text  in  paragraph 

2  are  revised  to  read  as  follows: 


«  52  FR  48563 


UMI 
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Appendix  Ol— Water  Hratw^-Gas 

1.  Range  Information: 

Ranges  of  Estimated  Yeafu.y  Energy 
Cost 


hour 


Less 

than 

21 

21  to  24.. 
25  to  29.. 
3010  34.. 
35  to  40.. 
41  to  47.. 
4810  55.. 
5610  64.. 
65  to  74.. 
75  to  86.. 
87  to  99.. 
100  to 

114 

115  to 

131 

Over 

131 


Natural  gas 


Low 


(') 

(') 

(') 

(') 

$163.00 

163.00 

155.00 

153.00 

150.00 

137.00 

171.00 

181.00 

227.00 

227.00 


(•) 

(') 

(') 

(•> 

$192.00 

188.00 

222.00 

244.00 

227.00 

227.00 

232.00 

218.00 

23^00 

238.00 


(•) 
(•) 

(') 
(') 
$223.00 
223.00 
213.00 
213.00 
206.00 
187.00 
248.00 

258.00 

312.00 

312.00 


(•) 

(') 

(•) 

(') 

$263.00 

263.00 

305.00 

335.00 

312.00 

31200 

319.00 

305.00 

319.00 

327.00 


>  No  data  submitted. 

2.  Yearly  Cost  Information — Natural 
Gas  and  Propane:  Estimates  on  the  scale 
are  based  on  a  national  average  natural 
gas  rate  of  56.2(  per  therm  and  a 
national  average  propane  rate  of  70.0( 

per  gallon. 

*        •        •        *        • 

3.  In  Part  305,  Appendix  D2.  Paragraph 

1  and  the  introductory  text  in  paragraph 

2  are  revised  to  read  as  follows: 

Appendix  D2— Water  Heater— Electric 

1.  Range  Information: 

Ranges  of  Estimated  Yearly  Energy 
Cost 


First  hour  rating 

Low 

High 

Less  than  21  „ 

(') 
$432.00 
437.00 
437.00 
423.00 
419.00 
428.00 
428.00 
432.00 
432.00 
437.00 
437.00 
472.00 

(') 

(') 

21  to  24 

$520.00 

25  to  29  

495.00 

30  to  34 

520.00 

35  to  40 

41  to  47 

48  to  55 ™       .. 

56  to  64 

65  to  74 

75  to  86 

540.00 
547.00 
562.00 
547.00 
570.00 
604.00 

87  to  99 

100  to  114 

115  to  131 

Over  131  

595.00 

662.00 

673.00 

(') 

■  No  data  submitted. 

2.  Yearly  Cost  Information — 
Electricity:  Estimates  on  the  scale  are 
based  on  a  national  average  electric  rate 
of  8.04(  per  kilowatt  hour. 

4.  In  Part  305.  Appendix  D3,  paragraph 

1  and  the  introductory  text  in  paragraph 

2  are  revised  to  read  as  follows: 


Appendix  D3— Water  Heater— Oil 
1.  Range  Information: 


First  how  rating 

Low 

High 

LaaattianfHf 

(') 
(') 
(•) 
(') 
$181.00 
171.00 
(') 

(•) 

6510  74.. 

7510  86 

87»o9» 

10010  114... 

115I0  131._      

Over  131 - . 

(') 

(') 

(') 

$20&00 

ZMiJOO 
(') 

■  No  data  subminad. 

2.  Yearly  Cost  Information — Oil: 
Estimates  on  the  scale  are  based  on  a 
national  average  oil  rate  of  $0.83  per 
gallon. 
•        •        *        •        * 

C.  Landis  Pluminer, 

Acting  Secretary. 

(FR  Doc.  88-15555  Filed  7-ll-«8:  8:46  am] 

MUINO  COOK  STSO-OI-M 


DEPARTMEffT  OF  THE  TREASURY 

Customa  Service 

19  CFR  Part  12 
[T.D.  M-40] 

Customs  Regulations  Amendmenta 
Relating  to  Importation  of  Motor 
Vehlcies  and  Motor  Vehicle  Engines 
Under  the  Clean  Mr  Act 

AOENCV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

auMMAKV:  This  document  sets  forth 
amendments  to  the  Customs  Regulations 
regarding  the  compliance  of  imported 
motor  vehicles  and  engines  with 
applicable  emission  requirements  of  the 
Environmental  Protection  Agency  (EPA) 
under  the  Clean  Air  Act.  These  changes 
conform  the  Customs  Regulations  to 
changes  made  in  the  applicable  EPA 
regulations  in  a  final  rule  of  that  agency 
on  September  25, 1987,  52  FR  36136. 
effective  July  1, 1988.  Under  these 
changes,  subject  to  certain  exceptions, 
individuals  and  businesses  will  no 
longer  be  permitted  to  enter  vehicles  not 
in  conformity  with  apphcable  emission 
requirements  subject  to  bringing  the 
vehicles  into  compliance  within  a  90-day 
period.  Only  independent  commercial 
importers  (ICI's)  who  hold  currently 
valid  certificates  of  conformity  from 
EPA  will  be  permitted  to  enter 
nonconforming  vehicles,  and  they  may 
import  vehicles  for  individuals  or 
businesses  not  otherwise  permitted  to 
import  them.  An  ICI,  subject  to  the  more 
specific  definition  in  EPA  regulations,  is 
independent  of  any  manufacturer  and 


does  not  represent  a  manufacturer  for 
the  distribution  of  products  in  the 
United  States.  An  Id  certificate  holder 
will  be  responsible  for  bringing  vehicles 
into  compliance  with  applicable 
emission  requirements,  warranting  the 
work,  fumiriiing  maintenance 
instructions,  issuing  recall  notices, 
testing  where  required  and  record 
keeping.  Subject  to  a  few  narrow 
exceptions,  importations  of  ICI 
certificate  holders  will  not  be  subject  to 
a  bond  charge  for  EPA  conformity,  but  a 
15-working  day  storage  period  will  be 
required  after  completion  of  the  work 
for  confirmatory  EPA  reviews  of 
vehicles  and  records. 
;    The  changes  also  will  eliminate  the 
exception  to  emission  requirements  for 
vehicles  which  are  at  least  five  model 
years  old  and  imported  by  a  first-time 
individual  importer  for  personal  use. 
Further,  declarations  will  no  longer  be 
required  for  importations  of  most 
vehicles  manufactured  abroad  to  meet 
applicable  United  States  emission 
requirements  and  labeled  to  show  their 
compliance. 

These  limitations  on  the  importation 
of  nonconforming  vehicles  are  due  to 
various  problems  that  have  developed 
such  as  difficulties  in  reviewing  and 
keeping  records  on  a  diverse  group  of 
importers,  problems  with  enforcing 
emission  standards  on  improperly 
modified  vehicles  and  engines,  and 
abuse  of  the  five-model-year-old 
exception.  Further  details  concerning 
the  changes,  the  reasons  for  them,  and 
the  expected  efficiencies  and  improved 
program  e^ectiveness  which  will  result 
are  set  forth  in  the  cited  EPA  notice. 

EFFECnvc  date:  These  amendments  are 
effective  with  respect  to  merchandise 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  July  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  Alfano.  Other  Agency 

Enforcement  Branch.  Office  of  Trade 

Operations.  U.S.  Customs  Service.  (202) 

566-8651. 

SUPPLEMENTARY  INFORMATION:  ' 

Background 

Regulations  comprising  the  joint 
program  imder  which  the  Environmental 
Protection  Agency  (EPA)  and  the 
Customs  Service  provide  for  the 
conditions  and  circumstances  under 
which  vehicles  and  engines  of  foreign 
origin  and  motor  vehicles  not  in 
compliance  with  Federal  emission 
requirements  may  be  imported  were 
published  by  EPA  and  the  Customs 
Service  on  February  1. 1972  (37  FR  2432). 
Subsequently,  a  need  for  changes  in  the 
joint  program  was  identified  which 
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would  improve  emissions  compliance  of 
nonconforming  vehicles  and  engines  as 
well  as  improve  the  overall  efficiency  of 
the  program.  Notices  of  proposed 
rulemaking  were  published  by  EPA  and 
the  Customs  Service  on  July  21, 1980  (45 
FR  48812  and  48817).  A  further  EPA 
notice  was  published  in  the  Federal 
Register  on  November  4, 1983  (48  FR 
5092),  and  a  supplemental  notice  of 
proposed  rulemaking  was  published  on 
September  5, 1985  (50  FR  36838).  EPA's 
final  notice  of  rulemaking  on  this 
subject,  with  which  the  changes  made 
by  this  document  will  conform,  was 
published  on  September  25, 1987  (52  FR 
36136],  and  will  be  effective  July  1, 1988. 

That  document  contains  an  extensive 
discussion  of  the  EPA  rulemaking 
process,  all  of  the  considerations, 
options  and  comments  taken  into 
account,  and  the  various  problems  with 
present  procedures  which  the  changes 
are  intended  to  resolve.  The  comments 
received  in  response  to  each  of  the  EPA 
notices  have  been  summarized  and 
analyzed  in  a  document  entitled 
"Summary  and  Analysis  of  Comments 
Pertaining  to  the  Proposed  Rulemaking 
Entitled  'Importation  of  Motor  Vehicles 
and  Motor  Vehicle  Engines  Under  the 
Clean  Air  Act*,"  which  is  available  for 
review  in  EPA's  Public  Docket  EN-79-9, 
U.S.  EPA.  Central  Docket  Section,  Room 
4,  South  Conference  Center  (LE-131), 
Waterside  Mall.  401 M  Street,  SW., 
Washington.  DC  20460.  That  summary 
and  analysis  should  be  consulted  for  a 
complete  understanding  of  EPA's 
nonconforming  import  program. 

Section  203  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7521),  prohibits  the 
importation  of  any  new  motor  vehicle  or 
motor  vehicle  engine,  as  defined  in 
section  216(1)  of  the  Act,  not  covered  by 
an  EPA  certificate  of  conformity  unless 
it  is  exempted  by  EPA  or  is  imported 
under  the  EPA  and  Customs  joint 
regulations.  The  regulations  currently  in 
effect  generally  permit  the  conditional 
importation  of  a  nonconforming  vehicle 
or  engine  by  any  person  or  business, 
provided  that  the  Customs  entry  bond  is 
charged  with  the  condition  that  the 
vehicle  or  engine  will  be  brought  into 
conformity  with  EPA  emission 
requirements  within  90  days.  An 
exception  to  EPA's  modification  and/or 
testing  requirements  permits  a  first-time 
individual  importer  to  import  a 
nonconforming  vehicle  or  engine  at  least 
five  model  years  old  for  personal  use 
without  demonstrating  emissions 
compliance. 

Under  the  changes  made  by  EPA,  and 
with  which  the  instant  changes  in  the 
Customs  Regulations  will  conform,  the 
"five  model  year  old  personal  use" 


exception  is  eliminated.  With  respect  to 
other  nonconforming  vehicles,  the  new 
regulations  substantially  change  both 
the  manner  in  which  vehicles  and 
engines  can  be  imported  and  the  manner 
in  which  emissions  compliance  can  be 
demonstrated.  Subject  to  certain 
specified  exceptions,  only  independent 
commercial  importers  (ICI's)  who  hold 
valid  certificates  of  conformity  issued 
by  EPA  will  be  permitted  to  import 
nonconforming  vehicles  or  engines.  An 
ICI,  subject  to  the  more  specific 
definition  in  EPA  regulations,  is  an 
importer  who  does  not  have  a 
contractual  agreement  with  a 
manufacturer  to  act  as  its  authorized 
representative  for  the  distribution  of 
motor  vehicles  or  engines  in  the  United 
States  market.  Individuals  who 
previously  could  import  a 
nonconforming  vehicle  or  engine 
directly  will  now  be  required  to  arrange 
for  importations  through  ICI  certificate 
holders. 

EPA's  new  provisions  also 
substantially  change  the  manner  in 
which  emissions  compliance  may  be 
demonstrated.  Except  during  an  initial 
five-year  phase-in  period,  all  vehicles  or 
engines  which  are  less  than  six  years 
old,  as  determined  by  the  date  of 
production,  must  be  covered  by  an  EPA 
certificate  of  conformity.  Moreover,  an 
ICI  may  import  a  vehicle  or  engine  six  or 
more  years  old  and  not  otherwise 
exempt  from  emission  standards 
because  of  age,  subject  to  a 
modification/test  program  which  is 
more  stringent  than  that  now  in  effect. 
During  the  five-year  phase-in  period, 
some  vehicles  or  engines  less  than  six 
years  old  may  also  be  imported  subject 
to  the  more  stringent  modification/test 
program,  rather  than  the  new 
certification-based  program.  The  new 
regulatory  scheme  also  establishes  an 
exemption  from  emissions  compliance 
for  vehicles  or  engines  more  than  20 
years  old. 

For  vehicles  or  engines  imported  by 
ICI  certificate  holders,  the  bond  charge 
requirement  currently  found  in 
§  12.73(c),  Customs  Regulations  (19  CFR 
12.73(c)),  will  be  largely  eliminated. 
However,  conditional  admission  under 
bond  will  still  be  required  in  some 
instances.  Importations  imder 
exemptions  requiring  a  bond  charge 
include  importations  for  repairs  or 
alterations,  testing,  or  for  display,  and 
importations  of  prototype  vehicles  or 
engines  prior  to  certification.  In  many  of 
these  cases,  individuals,  and  not  just  ICI 
certificate  holders,  may  continue  to 
import  eligible  vehicles  or  engines 
directly  under  bond. 


These  amendments  to  the  Customs 
Regulations  also  end  the  requirement  for 
written  declarations  for  vehicles  and 
engines  manufactured  to  comply  with 
applicable  emission  requirements  and 
imported  by  or  on  behalf  of 
manufacturers  (other  than  ICI's)  holding 
an  EPA  certificate  of  conformity. 
Compliance  in  these  circumstances  is 
usually  evidenced  by  the  manufacturer's 
label.  To  the  extent  the  declaration 
requirement  is  eliminated,  the 
paperwork  burden  on  both  importers 
and  the  Government  is  reduced. 

Special  Analyses 

This  document  does  not  meet  the  . 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 
However,  an  analysis  was  submitted  by 
EPA  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  with  respect  to 
the  EPA  regulations  with  which  these 
changes  are  merely  in  conformity  with 
no  further  substantive  changes.  Any 
written  comments  from  OMB  to  EPA 
and  any  EPA  written  response  to  those 
comments  are  available  for  public 
inspection  at  Public  Docket  EN-7&-fl 
located  at  EPA's  Central  Docket  Section 
(LE-131A),  401  M  Street  SW.. 
Washington,  DC  20460. 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the  regulation, 
as  amended,  will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities  beyond  the  impact  of  the 
regulations  of  EPA  which  have  already 
been  promulgated  and  with  which  this 
regulation  merely  conforms  without 
further  substantive  change.  Accordingly, 
this  regulation  is  not  subject  to  the 
regulatory  analysis  and  other 
requirements  of  5  U.S.C.  603  and  604. 
However,  EPA  prepared  a  regulatory 
flexibility  analysis  for  their  correlative 
regulations.  That  document  is  also 
available  in  the  public  docket  for  EPA's 
rulemaking  as  identified  above. 

The  collections  of  information 
contained  in  this  rule  conform  to  those 
in  the  EPA  regulations,  which  were 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  under  OMB 
control  number  2060-0095. 

Drafting  Information 

The  principal  author  of  this  document 
was  James  C.  Hill,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 
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InappUcability  of  Pul>Uc  Notios  and 
Delayed  Bffectiv*  Date  Requirements 

The  changes  in  the  EPA  regulationB,  to 
which  the  changes  in  this  document 
merely  conform  without  further 
substantive  changes,  were  promulgated 
previously  by  EPA  with  full  opportimity 
for  public  comment  and  consideration  of 
the  comments  submitted.  The 
availability  for  review  of  those 
comments  is  explained  in  EPA's  final 
notice  published  in  52  FR  36136,  and  as 
more  fully  explained  above.  Therefore, 
the  further  solicitation  of  comments  by 
the  Customs  Service  would  serve  no 
useful  purpose. 

Accordingly,  it  has  been  determined 
that  good  cause  exists  for  dispensing 
with  the  proceditfes  for  notice  and  the 
opporttmity  for  public  comment 
pursuant  to  5  U.S.a  SS3(b)(3)(B).  For  the 
same  reasons,  good  cause  exists  for 
dispensing  with  an  effective  date 
delayed  beyond  the  specified  effective 
date  of  July  1, 1968,  pursuant  to  S  U.S.C. 
553(dK3)- 

Ust  of  SubjecU  in  19  CFR  Part  12 

Air  pollution  control.  Customs  duties 
and  inspection.  Imports,  Motor  vehicle 
pollution,  Motor  vehicles. 

Amendments  to  the  Regulations 

PART  12-SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
Part  12  and  the  specific  authority 
citation  for  §  12.73  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 1202 
(Gen.  Headnote.  11,  Tariff  Schedules  of  the 
United  States).  1624. 

Section  12.73  also  issued  under  19 
U.S.C.  1484: 42  U.S.C.  7522,  7601. 

2.  Section  12.73  is  revised  to  read  as 
follows: 

{12.73    Motor  valilcle  and  afiQlne 
connpesnce  mm  reaarai  annpoNunon 
•miaalon  requtremenla. 

(a)  Applicability  of  EPA  requirements. 
This  section  is  ancillary  to  the 
regulations  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  issued  under 
the  Clean  Air  Act.  as  amended  (42 
U.S.C.  7401  et  seq.],  and  found  in  40  CFR 
parts  85  and  86.  Those  regulations 
should  be  consulted  for  more  detailed 
information  concerning  EPA  emission 
requirements.  The  requirements  apply  to 
imported  motor  vehicles,  but  do  not 
apply  to  separately  imported  non- 
chassis  mounted  engines  to  be  used  in 
light-duty  trucks  or  other  light-duty 
vehicles.  Other  separately  imported 
engines  for  heavy-duty  motor  vehicles 
are  covered,  and  all  references  in  this 


section  to  motor  vehicles  should  be 
deemed  to  include  motor  vehicles  as 
well  these  heavy-duty  engines.  Nothing 
in  this  section  should  be  construed  as 
limiting  or  changing  in  any  way  the 
applicability  of  the  EPA  r^ulations. 

(b)  Importation  of  complying 
vehiclea—(\)  Labeled  vehicles.  Vehicles 
whidi  in  their  condition  as  imported  are 
covered  by  an  EPA  certificate  of 
conformity  and  which  bear  the 
manufacturer's  label  showing  such 
conformity  and  other  EPA-required 
information  shall  be  deemed  in 
compliance  with  applicable  emission 
requirements  for  the  purpose  of  Customs 
admissibility  and  enby  liquidation 
determinations.  This  paragraph  does  not 
apply  to  importations  of  ICI's  covered 
by  paragraph  (d)  of  this  section. 

(2)  Pending  certification.  Vehicles 
otherwise  covered  by  peragraph  (bKl) 
of  this  section  which  were  manufactured 
for  compliance  with  applicable  emission 
requirements,  but  for  which  an 
application  for  a  certificate  of 
conformity  is  pending  with  the  EPA  may 
be  conditionally  released  from  Customs 
custody  pending  production  of  the 
certificate  of  conformity  within  120  days 
of  release. 

(c)  Importation  of  vehicles  previously 
in  compliance— {1)  Vehicles  ofreturrung 
residents.  Vehicles  of  residents 
returning  from  Canada,  Mexico  or  other 
countries  as  EPA  may  designate  are  not 
covered  by  this  section. 

(2)  Vehicles  of  commuting 
nonresidents  and  tourists.  A  district 
director  through  the  issuance  of  an 
appropriate  means  of  identification  to 
be  affixed  to  a  vehicle  may  waive  all  of 
the  requirements  of  this  section  for  a 
nonresident  regularly  crossing  the 
Canadian  or  Mexican  border,  or  waive 
the  requirements  for  Mexico  or 
Canadian-registered  vehicles  of  tourists 
or  other  travelers. 

(3)  Participants  in  EPA-approved 
catalytic  converter  or  oxygen  sensor 
control  programs.  Further  evidence  of 
emissions  compliance  will  not  be 
required  for  catalytic  converter  or 
oxygen  sensor-equipped  vehicles 
imported  for  participating  in  EPA- 
approved  catalytic  converter  or  oxygen 
sensor  control  programs  and  subject  to 
the  requirements  of  those  programs. 

(4)  Previoasly  labeled,  modified  or 
imported  vehicles.  Any  other  vehicle  of 
United  States  or  foreign  origin 
manufactured  with  a  catalytic  converter 
or  oxygen  sensor,  or  any  previously 
imported  vehicle  subsequentiy  modified 
with  a  catalytic  converter  or  oxygen 
sensor,  will  not  be  deemed  in 
compliance  with  applicable  emission 
requirements  if  used  outside  of  the 
United  States,  Canada,  Mexico,  ot  other 


countries  as  EPA  may  designate,  until 
the  catalytic  converter  and/or  oxygen 
sensor  is  replaced.  Conditional  release 
from  Customs  custody  for  the  purpose  of 
the  modification  is  subject  to  a  120-day 
period  for  completion.  Subject  to  special 
documentation  at  the  time  of  export 
from  the  United  States  and  approval  and 
other  requirements  of  EPA,  replacement 
of  a  catalytic  converter  or  oxygen  sensor 
may  be  avoided  if  the  equipment  is 
disconnected  before  export  from  the 
United  States  snd  reconnected  after 
subsequent  importation. 

(d)  Importation  of  vehicles  by  ICI's. 
Except  for  motor  vehicles  imported  in 
the  applicable  circumstances  covered  by 
paragraphs  (c),  (e),  (f),  (g)  or  (h)  of  this 
section,  an  individual  or  business  other 
than  an  independent  commercial 
importer  (ICf)  holding  a  currentiy  valid 
EPA  certificate  of  conformity  may  not 
enter  a  motor  vdiide  to  which  EPA 
emission  requirements  apply.  An  ICI. 
subject  to  the  more  specific  definition  in 
EPA  regulations,  is  an  importer  which 
does  not  have  a  contract  with  a  foreign 
or  domestic  motor  vehicle  manufacturer 
for  distributing  products  into  the  United 
States  market  However,  a  motor  vehicle 
may  not  be  conditionally  admitted 
unless  it  falls  within  one  of  the 
categories  provided  for  in  40  CFR 
85.1505  or  85.1500.  Before  tiie  vehicle  is 
deemed  to  be  in  compUance  with 
applicable  emission  requirements  and. 
therefore,  finally  admitted  into  the 
United  States,  the  ICI  must  keep  the 
vehicle  in  storage  for  a  15-working  day 
period.  This  period  follows  notice  to 
EPA  of  completion  of  the  compliance 
work  to  give  EPA  the  opportunity  to 
conduct  confirmatory  testing  and 
inspect  the  vehicle  and  records.  The  15- 
working  day  period  is  part  of  the  120- 
day  period  in  which  an  ICI  must  bring 
the  vehicle  into  emissions  compliance. 
Individuals  and  businesses  not  entitled 
to  enter  nonconforming  motor  vehicles 
may  arrange  for  their  importation 
through  an  ICI  certificate  holder.  In 
these  circumstances,  the  ICI  will  not  act 
as  an  agent  or  broker  for  Customs 
transaction  purposes  unless  otherwise 
licensed  or  authorized  to  do  so. 

(e)  Exemptions  and  exclusions  from 
emission  requirements  based  on  age  of 
vehicle.  The  following  motor  vehicles, 
except  as  shown,  may  be  imported  by 
any  person  and  do  not  have  to  be  shown 
to  be  in  compliance  with  emission 
requirements  or  modified  before  entiUed 
to  admissibility: 

(1)  Gasoline-fueled  light-duty  trucks 
and  light-duty  motor  vehicles 
manufactured  before  January  1, 1968; 


(2)  Diesel-fueled  light-duty  motor 
vehicles  manufactured  before  January  1, 
1975; 

(3)  Diesel-fueled  light-duty  trucks 
manufactured  before  January  1, 1976; 

(4]  Motorcycles  manufactured  before 
January  1, 1978; 

(5)  Gasoline-fueled  and  diesel-fueled 
heavy-duty  engines  manufactured 
before  January  1, 1970;  and 

(6)  Motor  vehicles  not  otherwsie 
exempt  from  EPA  emission  requirements 
and  more  than  20  years  old.  Age  is 
determined  by  subtracting  the  year  of 
production  (as  opposed  to  model  year) 
from  the  year  of  importation.  The 
exemption  under  this  subparagraph  is 
available  only  if  the  vehicle  is  imported 
by  an  ICl. 

(f)  Exemption  for  exports.  A  motor 
vehicle  intended  solely  for  export  to  a 
country  not  having  the  same  emission 
standards  applicable  in  the  United 
States,  and  both  the  vehicle  and  its 
container  bear  a  label  or  tag  indicating 
that  it  is  intended  solely  for  export,  is 
exempt  from  applicable  United  States 
emission  requirements.  40  CFR  85.1709. 

(g)  Exemptions  for  diplomats,  foreign 
military  personnel  and  nonresidents. 
Subject  to  the  condition  that  they  are 
not  resold  in  the  United  States,  the 
following  motor  vehicles  are  exempt 
from  applicable  emission  requirements: 

(1)  A  motor  vehicle  imported  solely 
for  the  personal  use  of  a  nonresident 
importer  or  consignee  and  the  use  will 
be  for  a  period  not  to  exceed  one  yean 
and 

(2)  A  motor  vehicle  of  a  member  of  the 
armed  forces  of  a  foreign  country  on 
assignment  in  the  United  States,  or  of  a 
member  of  the  personnel  of  a  foreign 
government  on  assignment  in  the  United 
States  or  other  individual  who  comes 
within  the  class  of  persons  for  whom 
free  entry  of  motor  vehicles  has  been 
authorized  by  the  Department  of  State  in 
accordance  with  general  principles  of 
international  law.  For  special 
documentation  requirements  see 
paragraph  (i)(4)  of  this  section. 

(h)  Exemptions  and  exclusions  based 
on  prior  EPA  authorization.  The 
following  motor  vehicles  are  exempt  or 
excluded  from  applicable  emission 
requirements  if  prior  approval  has  been 
obtained  in  writing  from  EPA: 

(1)  Importations  for  repairs.  Any 
motor  vehicle  which  is  imported  solely 
for  repairs  or  alterations  and  which  is 
not  sold,  leased,  registered  or  licensed 
for  use  or  operated  on  public  roads  or 
highways  in  tiie  United  States.  40  CFR 
85.1511(b)(1); 

(2)  Importations  for  testing.  Any 
motor  vehicle  imported  solely  for 
testing.  Test  vehicles  may  be  operated 
on  and  registered  for  use  on  public 


roads  or  highways  provided  that  the 
operation  is  an  integral  part  of  the  test 
40  CFR  85.1511(b)(2).  This  exemption  is 
limited  to  a  period  not  exceeding  one 
year  from  the  date  of  importation  unless 
a  request  is  made  under  40  CFR 
85.17Q5(f)  for  a  one-year  extension: 

(3)  Prototype  vehicles.  Any  motor 
vehicle  imported  for  use  as  a  prototype 
in  applying  for  EPA  certification.  40  CFR 
85.1511(b)(3)  and  85.1706.  In  the  case  of 
an  ICI,  unless  the  vehicle  is  brought  into 
conformity  within  180  days  from  the 
date  of  entry  it  shall  be  exported  or 
otherwise  disposed  of  subject  to 
paragraph  (1)  of  this  section; 

(4)  Display  vehicles.  Any  motor 
vehicle  which  is  imported  solely  for 
display  and  which  will  not  be  sold, 
leased,  registered  or  licensed  for  use  on 

or  operated  on  the  public  roads  or 

highways  in  the  United  States.  40  CFR 
85.1511(b)(4); 

(5)  Racing  cars.  Any  motor  vehicle 
which  qualifies  as  a  racing  vehicle 
meeting  one  or  more  of  the  criteria 
found  at  40  CFR  85.1703(a),  and  which 
will  not  be  registered  or  licensed  for  use 
on  or  operated  on  public  roads  or 
highways  in  the  United  States.  See  also 
40  CFR  85.1511(c)(1); 

(6)  National  security  importations. 
Any  motor  vehicle  imported  for 
purposes  of  national  security  by  a 
manufacturer.  40  CFR  85.1511(c)(2). 
85.1702(a)(2)  and  85.1708;  and 

(7)  Hardship  exemption.  Any  motor 
vehicle  imported  by  anyone  qualifying 
for  a  hardship  exemption.  40  CFR 
85.1511(c)(3). 

(i)  Documentation  requirements —  (1) 
Exception  for  manufacturers.  The 
special  docimientation  requirements  of 
this  paragraph  do  not  apply  to  the  entry 
of  any  motor  vehicles  shown  to  be  in 
compliance  with  applicable  emission 
requirements  under  paragraph  (b)(1)  of 
this  section  relating  to  labeling. 

(2)  Declarations  of  other  importers. 
Release  from  Customs  custody  shall  be 
refused  with  respect  to  all  other  entries 
unless  there  is  filed  with  the  entry  in 
duplicate  a  declaration  in  which  the 
importer  or  consignee  declares  or 
affirms  its  status  as  an  original 
equipment  manufacturer,  an  ICI  holding 
an  applicable  certificate  of  conformity, 
or  otiier  status,  and  further  declares  or 
affirms  the  status  or  condition  of  the 
imported  vehicles  and  the  circumstances 
concerning  importation  including  a 
citation  to  the  specific  paragraph  or 
subparagraph  in  this  section  upon  which 
application  for  conditional  or  final 
release  from  Customs  custody  is  applied 
for. 

(3)  Other  documentation  and 
information.  An  importer's  declaration 
shall  include  or  be  submitted  with  the 


following  further  information  and 
documentation: 

(A)  The  importer's  name  and  address 
and  telephone  number, 

(B)  Identification  of  the  vehicle  or 
engine  number,  the  vehicle  owner's 
taxpayer  identification  number,  and  his 
or  her  current  address  and  telephone 
number  in  the  United  States  if  different 
than  as  provided  for  in  paragraph  (3)(A) 
of  this  paragraph; 

(C)  Identification,  where  applicable,  of 
the  place  where  the  vehicle  will  be 
stored  until  EPA  approval  of  the 
importer's  application  to  EPA  for  final 
admission  as  required  for  vehicles 
imported  under  40  CFR  85.1505,  85.1509, 
or  85.1512  having  reference  to  certain 
importations  under  paragraphs  (c)(4)  or 
(d)(1)  of  this  section; 

(D)  Authorization  for  EPA 
enforcement  officers  to  conduct 
inspections  or  testing  otherwise 
permitted  by  the  Clean  Air  Act  and 
regulations  promulgated  thereunder 

(E)  Identification,  where  applicable,  of 
the  certificate  of  conformity  by  means  of 
which  the  vehicle  is  being  imported; 

(F)  The  date  of  manufacture  of  the 
vehicle; 

(G)  The  date  of  entry; 

(H)  Identification  of  the  vessel  or 
carrier  on  which  the  merchandise  was 
shipped; 

(I)  The  entry  number  where 
applicable; 

(J)  Where  prior  EPA  authorization  is 
required  for  an  exemption  or  exclusion, 
a  copy  of  that  authorization:  and 

(K)  Such  other  further  information  as 
may  be  required  by  the  EPA  or  the 
Customs  Service. 

(4)  Documentation  from  diplomats 
and  foreign  military  personnel.  For 
entries  for  which  an  exemption  is 
claimed  under  paragraph  (g)(2)  of  this 
section,  there  must  also  be  attached  to 
the  declaration  required  under 
paragraph  (i)(2)  of  this  section  a  copy  of 
the  motor  vehicle  importer's  official 
orders,  if  any,  or  if  a  qualifying  member 
of  the  personnel  of  a  foreign  government 
on  assignment  in  the  United  States,  the 
name  of  the  embassy  to  which  the 
importer  is  accredited. 

(j)  Release  under  bond.  If  a 
declaration  filed  in  accordayce  with 
paragraph  (i](2)  of  this  section  states 
that  the  entiy  is  being  filed  under 
circumstances  described  in  either 
paragraph  (c)(4),  (h)(1).  (h)(2),  (h)(3)  or 
(h)(4)  of  this  section,  the  entry  shall  be 
accepted  only  if  the  importer  or 
consignee  gives  a  bond  on  Customs 
Form  301,  containing  the  bond  condition 
set  forth  in  §  113.62  of  this  chapter  for 
the  production  of  an  EPA  statement  that 
the  vehicle  or  engine  is  in  conformity 
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with  Federal  emission  requirements. 
Within  the  period  in  paragraph  (h)(2), 
(h)(3)  or  (c)(4)  of  this  section,  or  in  the 
case  of  paragraph  (h)(1)  or  (h)(4]  of  this 
section,  the  period  specified  by  EPA  in 
its  authorization  for  an  exemption,  or 
such  additional  period  as  the  district 
director  of  Customs  may  allow  for  good 
cause  shown,  the  importer  or  consignee 
shall  deliver  to  the  district  director  the 
prescribed  statement.  If  the  statement  is 
not  delivered  to  the  district  director  for 
the  port  of  entry  within  the  specified 
period,  the  importer  or  consignee  shall 
deliver  or  cause  to  be  delivered  to  the 
district  director  those  vehicles  which 
were  released  under  a  bond  required  by 
this  paragraph.  In  the  event  that  the 
vehicle  or  engine  is  not  redelivered 
within  five  days  following  the  date 
specifled  in  the  preceding  sentence, 
liquidated  damages  shall  be  assessed  in 
the  full  amount  of  the  bond,  if  it  is  a 
single  entry  bond,  or  if  a  continuous 
bond  is  used,  the  amount  that  would 
have  been  taken  under  a  single  entry 
bond. 

(k)  Notices  of  inadmissibility  or 
detention.  If  a  motor  vehicle  is 
determined  to  be  inadmissible  before 
release  from  Customs  custody,  or 
inadmissible  after  release  from  Customs 
custody,  the  importer  or  consignee  shall 
be  notified  in  writing  of  the 
inadmissibility  determination  and/or 
redelivery  requirement  However,  if  a 
motor  vehicle  cannot  be  released  from 
Customs  custody  merely  because  the 
importer  has  failed  to  attach  to  the  entry 
the  documentation  required  by 
paragraph  (i)  of  this  section,  the  vehicle 
shall  be  held  in  detention  by  the  district 
director  for  a  period  not  to  exceed  30 
days  after  filing  of  the  entry  at  the  risk 
and  expense  of  the  importer  pending 
submission  of  the  missing 
documentation.  An  additional  30-day 
extension  may  be  granted  by  the  district 
director  upon  application  for  good  cause 
shown.  If  at  the  expiration  of  a  period 
not  over  60  days  the  documentation  has 
not  been  Hied,  a  notice  of 
inadmissibility  will  be  issued. 

(1)  Disposal  of  vehicles  not  entitled  to 
admission.  A  motor  vehicle  denied 
admission  under  any  provision  of  this 
section  shall  be  disposed  of  in 
accordance  with  applicable  Customs 
laws  and  regulations.  However,  a  motor 
vehicle  or  engine  will  not  be  disposed  of 
in  a  manner  in  which  it  may  ultimately 
either  directly  or  indirectly  reach  a 
consumer  in  a  condition  in  which  it  is 
not  in  conformity  with  applicable  EPA 
emission  requirements. 

(m)  Prohibited  importations.  The 
importation  of  motor  vehicles  otherwise 
than  in  accordance  with  this  section  and 


the  regulations  of  EPA  in  40  CFR  parts 
80, 85, 86  and  600  is  prohibited. 
Michael  H.  Lum, 

Acting  Commissioner  of  Customs. 

Approved: 
lohn  P.  Simpsoo. 

Acting  Assistant  Secretary,  Enforcement. 
(FR  Doc.  88-15572  Filed  7-11-88:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration   ■ 

21  CFR  Part  524 

Ophttialmic  and  Topical  Dosage  Form 
New  Animal  Drugs  Not  Sulilect  To 
Certification:  Miconazole  Nitrate 
Cream;  Miconazole  Nitrate  Lotion; 
Miconazole  Nitrate  Spray 

agency:  Food  and  Drug  Administration. 
ACTKW:  Final  rule. 

SUNHNARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Pitman-Moore,  Ina  The  supplement 
provides  for  technical  changes  in  the 
regulation  for  miconazole  nitrate  cream; 
miconazole  nitrate  lotion  (21  CFR 
524.1443). 
EFFCCnvt  date:  July  12. 1988. 

FOR  FURTHER  INFOR«MTKN«  CONTACT. 

John  R.  Markus,  Center  for  Veterinary 
Medicine  (HFV-142).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20657.  301-443-3442. 
SUPPt^MENTARV  INFORMIATION:  Pitman- 
Moore,  Inc.,  Washington  Crossing,  NJ 
08560,  is  the  sponsor  of  approved  NADA 
95-184  which  provides  for  use  of  a  lotion 
containing  1.15  percent  of  miconazole 
nitrate  (equivalent  to  1  percent 
miconazole  base)  as  an  antifungal  agent 
for  topical  treatment  of  infections  in 
dogs  and  cats.  The  drug  is  currently 
administered  by  manually  rubbing  it 
into  the  infected  area.  The  sponsor  has 
submitted  a  supplemental  NADA 
requesting  approval  of  another  means  of 
administering  the  same  lotion — a  60 
milliliter  plastic  bottle  with  spray  pump 
assembly  and  dust  cap.  The  new 
dispensing  unit  will  spray  a  light 
covering  of  the  lotion  on  the  infected 
site.  The  supplemental  NADA  is 
approved  and  21  CFR  524.1443(a)  and 
(c)(2)  are  revised  to  reflect  the  approval. 

Approval  of  this  supplement  is  an 
administrative  action  that  does  not 
require  generation  of  new  safety  or 
effectiveness  data  or  a  reevaluation  of 


the  existing  safety  and  effectiveness 
data  in  the  original  application. 
Therefore,  a  freedom  of  information 
summary  is  not  required  for  this  action. 
The  agency  has  determined  under  21 
CFR  25.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
524  is  amended  as  follows: 

PART  524-OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  524  continues  to  read  as  follows: 

Authority:  Sec.  S12(i).  82  Stat.  347  (21  U.S.C 
360b(i)):  21  CFR  5.10  and  5.83. 

2.  Section  524.1443  is  amended  by 
revising  the  section  heading,  by  revising 
paragraph  (a),  and  by  revising  the  first 
sentence  in  paragraph  (c)(2)  to  read  as 
follows: 

SS24.1443    Miconazola  nitrata  craam; 
mlconazola  nitrata  lotion:  mieonazol* 
nitrate  spray. 

(a)  Specifications.  (1)  The  cream 
contains  23  milligrams  of  miconazole 
nitrate  (equivalent  to  20  milligrams  of 
miconazole  base)  per  gram. 

(2)  The  lotion  contains  1.15  percent  of 
miconazole  nitrate  (equivalent  to  1 
percent  miconazole  base). 

(3)  The  spray  product  consists  of  a 
dispensing  container,  sprayer  pump 
assembly,  and  lotion  which  contains 
1.15  percent  of  miconazole  nitrate 
(equivalent  to  1-percent  miconazole 
base). 

«        *        «        *        * 

(c)  •  *  * 

(2)  Apply  once  daily  by  rubbing  into 
or  spraying  a  light  covering  on  the 
infected  site  and  the  immediate 
surrounding  vicinity.  *  *  * 
•        *        •        •        • 

Dated:  July  5. 1988. 
Richard  A.  Camevala, 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doa  88-15528  Piled  7-11-88: 8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Intenial  Revenue  Service 
26  CFR  Parti 

[T.D.  S213] 

income  Tax;  Transitional  Rule  Relating 
to  Certain  Installment  Sales  by 
Manufacturers  to  Dealers 

agency:  Internal  Revenue  Service, 

Treasiuy. 

action:  Temporary  regulations. 

summary:  This  document  contains 
temporary  regulations  relating  to  an 
exception  from  the  requirement  that 
indebtedness  be  treated  as  payment  on 
installment  obligations  and  an  exception 
from  the  repeal  of  the  installment 
method  of  accounting  for  taxpayers  who 
sell  personal  property  in  the  ordinary 
course  of  business.  TTie  text  of  the 
temporary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  for  the  notice  of 
proposed  rulemaking  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register.  The  Tax  Reform  Act  of  1986 
and  the  Revenue  Act  of  1987  made 
changes  to  the  applicable  tax  law.  These 
regulations  affect  manufacturers  who 
sell  personal  property  in  the  ordinary 
course  of  their  trade  or  business  to 
dealers  and  provide  them  with  guidance 
needed  to  comply  with  the  changes  to 
the  law. 

DATES:  The  regulations  contained  in  this 
document  are  effective  for,  and  are 
applicable  to,  taxable  years  ending  after 
December  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
William  L.  Blagg  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW.,  Washington. 
DC  20224  (Attention:  CC:LR:T)  (202)  566- 
3238  (not  a  toll-free  call). 
SUPPLEMENTARY  MFORMATION: 

Bacliground 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  Part  1)  to 
provide  rules  under  section  811(c)(2)  of 
the  Tax  Reform  Act  of  1986  (Pub.  L.  99- 
514. 100  Stat.  2085)  (the  1986  Act). 
Section  8111c)(2)  relates  to  section  453C 
of  the  Internal  Revenue  Code  of  1986,  as 
enacted  by  the  1986  Act  and  amended 
by  section  10202  of  the  Revenue  Act  of 
1987  (Pub.  L.  100-203, 101  Stat.  1330)  (the 
1987  Act).  Therefore,  these  regulations 
are  added  under  section  453C. 

Explanation  of  Provisions 

Section  811(a)  of  the  Tax  Reform  Act 
of  1986  enacted  the  proportionate 


disallowance  rule  of  section  453C.  The 
proportionate  disallowance  rule  limits  a 
taxpayer's  use  of  the  installment  method 
of  accounting  for  certain  sales  of 
property  based  on  the  taxpayer's 
outstanding  indebtedness.  In  general, 
the  rule  applies  to  dealer  sales  of  real 
and  personal  property  and  to  nondealer 
sales  of  real  property  used  in  a  trade  or 
business  or  held  for  the  production  of 
income  if  the  sales  price  is  greater  than 
$150,000.  Section  811(c)(2)  of  tiie  1986 
Act  provides  transitional  relief  from  the 
proportionate  disallowance  rule  for 
certain  sales  by  manufacturers.  Section 
811(c)(2)  applies  only  if  a  taxpayer 
satisfies  the  requirements  of  that  section 
for  the  taxpayer's  first  taxable  year 
beginning  after  October  22, 1986. 

Section  10202  of  the  1987  Act  repeals 
section  453C  for  dealer  dispositions 
effective  for  dispositions  of  property 
after  December  31, 1987.  In  addition,  the 
section  amends  section  453(b)(2)(A)  and 
section  453A  to  repeal  the  installment 
method  of  accounting  for  dealer 
dispositions  effective  for  dispositions 
after  December  31. 1987.  The  section, 
moreover,  provides  transitional  relief 
from  the  repeal  of  the  installment 
method  for  dealer  dispositions  giving 
rise  to  installment  obligations  that 
satisfy  the  requirements  of  section 
811(c)(2)  of  the  1986  Act 

In  explaining  the  transitional  relief 
from  both  the  proportionate 
disallowance  rule  and  the  repeal  of  the 
installment  method,  the  Conference 
Committee  Report  accompaAying  the 
1987  Act  clarifies  that  the  provisions  of 
section  811(c)(2)  apply  to  any  taxpayer 
who  satisfies  the  requirements  of 
section  811(c)(2).  H.R.  Rep.  No.  10(>-495, 
100th  Cong.,  1st  Sess.  928  (1987).  This 
Treasury  decision  provides  guidance  on 
the  application  of  section  811(c)(2). 

An  obligation  satisfies  the 
requirements  of  section  811(c)(2)  if  the 
obligation  (1)  arises  from  a  sale  by  a 
manufacturer  (or  an  affiliate  thereof)  to 
a  dealer,  (2)  obligates  the  dealer  (and 
only  the  dealer)  to  make  payments  of 
principal,  but  not  until  the  dealer  resells 
(or  rents)  the  property.  (3)  grants  the 
manufacturer  the  right  to  repurchase  the 
property  at  a  fixed  (or  ascertainable) 
price,  with  such  right  to  repiutihase 
exercisable  by  the  manufacturer 
beginning  on  any  day  within  the  first  9 
months  after  the  date  of  sale  to  the 
dealer,  and  (4)  arises  from  a  disposition 
made  during  a  taxable  year  for  which 
the  taxpayer  is  eligible  for  section 
811(c)(2)  treatment  A  taxpayer  becomes 
eligible  for  section  811(c)(2)  tivatinent 
only  if  it  satisfies  a  "50%  test"  for  both 
its  fu^t  taxable  year  beginning  after 
October  22. 1986,  and  its  preceding 
taxable  year  (Le.,  ito  first  taxable  year 


ending  on  or  after  October  22, 1986). 
Thereafter,  such  a  taxpayer  does  not 
cease  to  be  eligible  for  section  811(c)(2) 
treatment  until  the  second  consecutive 
taxable  year  it  fails  the  50%  test  To 
satisfy  the  50%  test  the  face  amount  of 
the  manufacturer's  obligations  that 
would  otherwise  satisfy  the 
requirements  of  section  811(c)(2)  must 
be  at  least  50%  of  its  total  sales  to 
dealers  giving  rise  to  such  obligations. 

The  regulations  provide  that  an 
installment  obligation  that  initially 
satisfies  the  requirements  of  section 
811(c)(2)  must  continue  to  satisfy  the 
requirements  of  that  section  at  all  times. 
For  example,  if  an  installment  obligation 
satisfies  the  requirements  of  section 
811(c)(2)  when  issued,  but  the  terms  of 
the  obligation  are  subsequentiy 
amended  to  provide  that  the  dealer's 
customer  (rather  than  the  dealer)  is 
obligated  to  make  payments  on  the 
obligation,  section  811(c)(2)  will  cease  to 
apply  to  that  obligation.  The  regulations 
further  provide  that  failure  to  satisfy  the 
requirements  of  section  811(c)(2)  at  any 
time  subjects  the  obligation  to  the 
general  rules  applicable  to  installment 
sales  by  dealers  (i.e.,  the  proportionate 
disallowance  rule  or  the  repeal  of  the 
installment  method  for  dealers)  as  if  the 
obligation  arose  from  a  disposition 
occurring  on  the  first  day  of  the  month 
of  failure. 

The  regidations  clarify  the  application 
of  the  50%  test  in  several  respects.  First 
the  regulations  provide  that  principal 
payments  reduce  the  face  amount  of  an 
obligation  for  purposes  of  the  50%  test 
Second,  the  regulations  clarify  that  a 
manufacturer  can  initially  become 
eligible  for  section  811(c)(2)  treatment 
only  if  it  meets  the  50%  test  for  iU  first 
taxable  year  beginning  after  October  22, 
1986,  and  for  the  preceding  taxable  year. 
Third,  the  regulations  provide  that  for 
purposes  of  the  test,  the  aggregate  face 
amount  of  the  taxpayer's  obligations  is 
computed  by  using  the  average  monthly 
balance  of  the  otherwise  qualifying 
obligations. 

Special  Analyses 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  these  temporary 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 
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Drafting  Infonnation 

The  principal  author  of  these 
temporary  regulations  is  William  L 
Blagg  of  the  Legislation  and  Regulations 
Division  of  the  OfTice  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 

List  of  Subjacts  in  26  CFR  1.441-1— 
1.483-2 

Income  taxes,  Accounting.  Deferred 
compensation  plans. 

Amendments  to  the  Regulations 

For  the  reasons  set  out  in  the 
preamble.  Title  26,  Chapter  1. 
Subchapter  A,  Part  1  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

Income  Tax  Regulatioos 

PART 1-{  AMENDED] 

Paragrairii  1.  The  authority  for  Part  1 
continues  to  read  as  follows: 
Autbority:  26  U.S.C.  7805.  *  *  * 

Par.  2.  Section  1.453(c)-10T  is  added 
following  9  1.453-ia 

§  1.4S3(c)-10T    GhMsUons  and  answers 
relating  to  section  111(0X2)  of  ttie  Tax 
Refonn  Act  of  1M6  (taniporsry). 

The  following  questions  and  answers 
relate  to  section  811(c)(2)  of  the  Tax 
Reform  Act  of  1986: 

Q-1.  Are  installment  obligations  that 
satisfy  the  requirements  of  section 
811(c)(2)  of  the  Tax  Reform  Act  of  1986 
(Pub.  L  99-514, 100  Stat.  2085)  (the  1986 
Act)  subject  to  either  (a)  section  453C  of 
the  Code  as  enacted  by  section  811(a)  of 
the  1986  Act  (the  proportionate 
disallowance  rule):  or  (b)  the  repeal  of 
the  installment  method  for  dealers  under 
section  10202  of  the  Revenue  Act  of  1987 
(Pub.  L  100-203, 101  Stat.  1330)  (the  1987 
Act)? 

A-1.  Instalbnent  obligations  that 
satisfy  the  requirements  of  section 
811(c)(2)  are  exempt  from  the 
proportionate  disallowance  rule  of 
section  453C,  which  applies  to  certain 
obligations  arising  from  dispositions  of 
property  after  February  28. 1986,  and 
before  January  1, 1988.  Installment 
obligations  that  satisfy  the  requirements 
of  section  811(c)(2)  are  also  exempt  from 
the  repeal  of  the  installment  method  for 
dealers  under  section  10202  of  the  1987 
Act  (section  453(b)(2)(A)).  effective  for 
obligations  arising  from  dispositions  of 
property  after  December  31, 1987.  Thus, 
income  from  such  obligations  may  be 
taken  into  account  under  the  installment 


method  of  accounting  allowed  under  the 
Code  as  in  effect  prior  to  the  1986  Act  if 
the  method  is  otherwise  available  to  the 
taxpayer. 

Q-2.  What  are  the  requirements  of 
section  811(c)(2)7 

A-2.  Section  811(c)(2)  applies  only  to 
obligations  that  satisfy  the  following 
requirements:  One,  the  installment 
obligations  must  arise  from  the 
disposition  of  tangible  personal  property 
by  a  manufacturer  or  any  afTiliate 
thereof  (collectively,  the  manufacturer) 
to  a  dealer  (i.e.,  the  sale  of  the  property 
must  be  intended  for  resale  or  leasing  by 
the  dealer).  Two.  the  obligation  must 
include  eligible  terms,  as  defined  below. 
(Obligations  that  satisfy  these  two 
requirements  are  hereinafter  referred  to 
as  "eligible  obligations").  Three,  the 
obligation  must  arise  from  a  disposition 
made  in  a  taxable  year  for  which  the 
taxpayer  is  eligible  for  section  811(c)(2) 
treatment.  In  order  to  initially  become 
eligible  for  section  811(c)(2)  treatment, 
the  aggregate  outstanding  face  amount 
of  the  eligible  obligations  must  be  at 
least  50%  of  the  total  sales  giving  rise  to 
eligible  obligations  (the  50%  test)  both 
for  the  taxpayer's  first  taxable  year 
beginning  after  October  22. 1986,  and  for 
the  preceding  taxable  year.  See  A-7  of 
this  section  for  rules  relating  to  the 
satisfaction  of  the  50%  test  for 
subsequent  taxable  years. 

Q-3.  What  do  the  eligible  terms 
require? 

A-3.  Eligible  terms  require  that  the 
dealer  (and  only  the  dealer)  must  be 
obligated  to  make  payments  on  the 
principal  of  the  obligation.  Moreover, 
the  dealer  must  not  be  obligated  to  make 
these  payments  until  the  dealer  resells 
(or  rents)  the  property.  In  addition,  the 
manufacturer  must  have  the  right  to 
repurchase  the  property  at  a  fixed  or 
ascertainable  price,  with  such  right  to 
repurchase  exercisable  by  the 
manufacturer  beginning  on  any  day 
within  the  first  9  months  after  the  date 
of  sale. 

Q-4.  If  an  installment  obligation 
includes  the  eligible  terms  when  issued 
and  an  eligible  term  is  later  eliminated, 
does  section  811(c)(2)  continue  to  apply? 
If  not,  on  what  date  does  section 
811(c)(2)  cease  to  apply  to  the 
obligation? 

A-4.  Section  811(c)(2)  applies  to  an 
installment  obligation  only  if  the 
obligation  includes  the  eligible  terms  at 
the  time  the  obligation  is  issued  and  at 
all  times  thereafter.  If  an  eligible  term  is 
eliminated,  the  general  rules  applicable 
to  installment  sales  by  dealers  apply  to 
the  installment  obligation  as  if  the 
obligation  arose  from  a  disposition 
occurring  on  the  Hrst  day  of  the  month 
in  which  an  eligible  term  is  eliminated. 


Therefore,  any  gain  on  the  obligation 
that  remains  to  be  recognized  is 
included  in  income  for  die  taxable  year 
during  which  an  eligible  term  is 
eliminated.  (See  section  10202(eH2)(B)(ii) 
of  the  Revenue  Act  of  1987  for  a  special 
rule  with  respect  to  an  obligation  from 
which  an  eligible  term  is  eliminated 
before  January  1, 1988).  The  following 
examples  illustrate  the  provisions  of  this 
A-4: 

Example  1.  Manufacturer  A  sells  tangible 
personal  property  to  Dealer  B  on  January  1. 
1987.  B  makes  a  25%  down  payment  and  gives 
A  an  installment  obligation  for  the  remaining 
75%  of  the  purchase  price.  The  obligation 
requires  B  to  pay  the  remaining  75%  of  the 
purchase  price  when  B  resells  the  property. 
The  obligation  also  grants  A  the  right  to 
repurchase  the  property  at  a  fixed  price 
banning  on  or  after  )uly  1. 1967.  Because  of 
changed  business  conditions.  A  and  B  modify 
the  installment  obligation  on  June  5, 1987,  to 
grant  A  the  right  to  repurchase  the  property 
beginning  on  or  after  November  1, 1987.  On 
June  1. 1987,  section  811(c)(2)  ceases  to  apply 
to  the  obligation  because  on  June  5, 1987  A 
does  not  have  the  right  to  repurchase  the 
property  at  a  flxed  or  ascertainable  price 
beginning  on  any  day  within  the  first  9 
months  after  the  date  of  the  sale.  On  June  1. 
1967,  the  obligation  is  subject  to  the 
proportionate  disallowance  rule  of  section 
453C  as  amended  by  section  10202  of  the  1967 
Act  as  if  the  obligation  arose  from  a 
disposition  occurring  on  June  1. 1967. 

Example  2.  (i)  Manufacturer  A  a  calendar 
year  taxpayer,  sells  tangible  personal 
property  to  Dealer  B  on  January  1. 1988.  For 
each  item.  B  makes  a  20%  do«vn  payment  and 
gives  A  an  installment  obligation  for  the 
remaining  80%  of  the  purchase  price.  The 
obligation  requires  B  to  pay  50%  of  the 
remaining  balance  on  the  date  B  sells  the 
property.  The  remaining  50%  of  the  balance  is 
due  60  days  after  the  resale  date.  The 
obligation  further  grants  A  the  right  to 
repurchase  the  property  at  a  fixed  price 
beginning  September  15, 1988. 

(ii)  Pursuant  to  a  separate  agreement 
between  A  and  B  existing  on  January  1. 1988, 
a  customer  who  ultimately  purchases  the 
property  from  B  may  assume  B's  installment 
obligation  to  A.  To  effect  the  assumption,  A 
must  consider  the  retail  customer  credit 
worthy,  and  the  retail  customer  must  execute 
a  promissory  note  to  A  for  the  unpaid 
principal.  When  A  accepts  the  retail 
customer's  promissory  note  in  place  of  B's 
installment  obligation,  A  releases  B  from 
liability  on  B's  installment  obligation  except 
to  the  extent  of  the  retail  customer's  failure  to 
pay  on  its  note.  The  financing  agreement  abo 
provides  that  the  maturity  date  and  interest 
rate  of  the  retail  customer's  promissory  note 
may  differ  from  that  of  the  dealer's 
installment  obligation. 

(iii)  B  sells  one  piece  of  property  to 
customer  C  on  March  20. 198&  On  that  date, 
C  assumes  B's  installment  obligation  to  A.  On 
March  1, 1988,  section  811(c)(2)  ceases  to 
apply  to  A's  installment  obligation  from  B 
because  on  March  20. 1988.  an  eligible  term 
was  eliminated  (i.e..  a  person  other  than  the 


dealer  became  obligated  to  make  payments 
on  the  principal  of  the  obligation).  Section 
811(c)(2)  ceases  to  apply  whether  or  not  the 
substitution  of  C  for  B  as  the  obligor  on  the 
installment  obligation  constitutes  a 
disposition  of  that  obligation.  Because  of  this 
substitution,  the  installment  obligation  must 
be  accounted  for  under  the  general  rules 
applicable  to  an  obligation  arising  from  a 
disposition  occurring  on  March  1, 1968. 
Therefore,  as  required  by  section 
453(b)(2)(A).  the  installment  obligation 
cannot  be  accounted  for  under  the 
installment  method  of  accounting  for  A's  1988 
taxable  year.  See,  however,  A-5(a)  of  this 
section  for  rules  relating  to  the  treatment  of 
the  obligation  as  an  eligible  obligation  during 
January  and  February  for  purposes  of  the  50% 
test. 

Q-5.  How  is  the  50%  test  calculated? 

A-5.  (a)  To  determine  whether  a 
taxpayer  satisfies  the  50%  test  for  a 
taxable  year,  the  taxpayer  calculates  a 
fraction  (the  testing  fraction),  the 
numerator  of  which  is  the  average 
balance  of  outstanding  eligible 
obligations,  calculated  on  a  monthly 
basis  and  including  eligible  obligations 
arising  from  sales  in  prior  years,  and  the 
denominator  of  which  is  the  sales  for 
that  year  giving  rise  to  eligible 
obligations.  The  testing  fraction  must  be 
at  least  50%  to  satisfy  the  requirements 
of  section  811(c)(2).  An  obligation  that 
ceases  to  be  an  eligible  obligation 
because  an  eligible  term  is  eliminated 
nonetheless  remains,  for  purposes  of 
calculating  the  50%  test,  an  eligible 
obligation  for  the  period  preceding  the 
month  in  which  the  eligible  term  is 
eliminated.  A  sale  giving  rise  to  an 
obligation  that  ceases  to  be  an  eligible 
obligation  because  an  eligible  term  is 
eliminated  continues  to  be  included  in 
the  denominator  of  the  testing  fraction. 

(b)  To  determine  the  numerator  of  the 
testing  fraction,  the  taxpayer  first 
determines  the  monthly  balance  of 
eligible  obligations  (monthly  eligible 
balance).  The  monthly  eligible  balance 
consists  of  the  face  amount  of  eligible 
obligations  (including  eligible 
obligations  arising  from  sales  in 
previous  taxable  years)  outstanding  at 
the  end  of  the  month.  Payments  of 
principal  on  an  eligible  obligation 
reduce  the  amount  included  in  the 
monthly  eligible  balance.  The  sum  of  the 
monthly  eligible  balances  is  divided  by 
the  number  of  months  in  the  taxable 
year  (counting  fractions  of  a  month  as 
whole  months  in  the  case  of  a  short 
taxable  year)  to  determine  the 
numerator  of  the  testing  fraction.  (In 
determining  the  number  of  months  in  a 
taxable  year  for  purposes  of  this 
calculation,  a  month  is  counted  even 


though  no  eligible  obligations  were 
outstanding  at  the  end  of  that  month.) 
The  denominator  of  the  testing  fraction 
is  a  number  equal  to  the  total  amount  of 
all  sales  arising  during  the  taxable  year 
giving  rise  to  eligible  obligations.  If  a 
sale  giving  rise  to  an  eligible  obligation 
includes  a  down  payment,  the  amount  of 
the  sale  includes  the  amount  of  the 
down  payment.  The  denominator 
includes  only  sales  occurring  in  the 
taxable  year  of  the  determination.  Sales 
occurring  in  a  previous  year  are  not 
included  in  the  denominator,  even 
though  eligible  obligations  arising  from 
those  sales  remain  outstanding. 

(c)  The  following  example  illusfrates 
the  provisions  of  this  A-5: 

Example.  On  January  1, 1987.  Manufacturer 
A,  a  calendar  year  taxpayer,  has  five 
outstanding  eligible  obligations  (1986 
obligations).  On  January  1, 1987,  the 
outstanding  face  amount  of  each  1986 
obligation  is  $80,000.  On  January  15, 1987,  A 
sells  to  Dealer  B 15  pieces  of  tangible 
personal  property  for  $75,000  each.  For  each 
sale,  B  makes  a  down  payment  of  $25,000  and 
gives  A  an  installment  obligation  with 
eligible  terms  for  the  remaining  $50,000.  Each 
obligation  provides  for  adequate  stated 
interest  under  sections  483  and  1274.  On 
April  15, 1987,  A  sells  to  Dealer  C  10  pieces  of 
tangible  personal  property,  each  for  $65,000 
with  no  down  payment  For  each  sale,  C 
issues  an  installment  obligation  with  the 
eligible  terms  for  $65,000.  Each  obligation 
provides  for  adequate  stated  interest  under 
sections  483  and  1274.  During  1987,  A  makes 
no  other  dispositions  of  property  giving  rise 
to  eligible  obligations.  During  1987  A  receives 
no  payments  from  B  or  C  on  their  obligations. 
With  respect  to  1986  obligations,  A  receives 
$80,000  plus  interest  on  each  of  the  following 
dates:  April  15, 1987;  May  15, 1987;  June  15, 
1987;  July  15, 1987  and  August  15, 1987.  A 
calculates  the  50%  test  as  follows: 


Month 


January. 


Monttfly  eligit>te  balance 


FetKuaiy. 

March 

April 


May. 


June. 


$400,000    (5xS80.000) 
750.000  (15x$50.000) 


1.150.000 
1.150.000 
1.150.000 
1,150.000 

(60.000) 

650.000  (10  X  $65,000) 


1.720.000 

1.720.000 

(80,000) 


July.. 


1.640.000 

1,640.000 

(60.000) 


1.560.000 

1.560.000 

(80.000) 


Month 


August.. 


September.. 

October 

November... 
December... 


Total 16.850.000 


MonttHy  eligMe  balartce 


1.480.000 
(80.000) 


1.400.000 
1,400.000 
1,400.000 
1.400.000 
1.400.000 


1.480,000 


Ttie  average  balance  of  e)igit>le  obligations  « 
$1,404,167  ($16,850,000/12).  Total  sales  gmng  rise 
to  eligible  obligatiorts  equal  S1 .775.000 
((1 5  X  $75.000) +  (10v  $65,000))  The  testing  traction 
is  79%  ($1,404, 167/$1.775.000)  Because  79%  is 
greater  than  50%,  A  satisfies  ttie  50%  test  lor  1987 
in  order  to  become  eligible  for  section  811(c)(2) 
treatment.  A  must  also  sabsfy  the  50%  test  for 
1966.  See  A-6  of  Ibis  section. 

Q-6.  For  what  taxable  year  must  a 
taxpayer  first  satisfy  the  requirements  of 
section  811(c)(2)? 

A-6.  (a)  A  taxpayer  must  meet  the 
requirements  of  section  811(c)(2)  for  its 
first  taxable  year  beginning  after 
October  22, 1986.  One  of  these 
requirements  is  that  a  taxpayer  must 
satisfy  the  50%  test  both  for  its  first 
taxable  year  beginning  after  October  22, 

1986,  and  for  the  preceding  taxable  year 
(i.e.,  its  frrst  taxable  year  ending  on  or 
after  October  22, 1986).  For  example, 
section  811(c)(2)  applies  to  a  calendar 
year  taxpayer  only  if  the  taxpayer 
satisfies  the  50%  test  for  both  1986  and 

1987.  If  the  taxpayer  fails  to  satisfy  the 
50%  test  for  either  1986  or  1987,  section 
811(c)(2)  can  never  apply  to  any 
obligation  arising  from  sales  by  the 
taxpayer. 

(b)  Section  811(c)(2)(C)  treats 
obligations  issued  before  October  22, 
1986,  as  containing  the  eligible  terms  if 
the  obligations  were  modified  to  contain 
the  eligible  terms  within  sixfy  days  after 
October  22. 1986.  Sales  giving  rise  to 
modified  obligations  are  taken  into 
account  in  calculating  the  denominator, 
and  the  modified  obligations  themselves 
are  taken  into  account  in  calculating  the 
numerator,  of  the  testing  fraction  as  if 
the  obligations  were  modified  on  the 
date  of  their  original  issuance.  See  A-5 
of  this  section. 

Q-7.  Must  a  taxpayer  always  satisfy 
the  50%  test  for  both  the  taxable  year 
and  the  preceding  taxable  year? 

A-7.  (a)  If  a  taxpayer  satisfies  the  50% 
test  for  both  its  first  taxable  year 
beginning  after  October  22. 1986,  and  its 
preceding  taxable  year  (i.e.,  its  first 
taxable  year  ending  on  or  after  October 
22. 1986),  such  a  taxpayer  will  not  cease 
to  be  eligible  for  section  811(c)(2) 
treatment  until  the  second  consecutive 
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taxable  year  for  which  it  fails  to  satisfy 
the  So*  test.  A  taxpayer  that  ceases  to 
be  eligible  for  section  811(c)(2)  treatment 
because  it  fails  the  50%  test  for  two 
consecutive  years  can  again  become 
eligible  for  section  811(c)(2)  treatment 
by  subsequently  satisfying  the  50%  test 
for  two  consecutive  taxable  years.  The 
obligations  of  a  taxpayer  that  arise  from 
dispositions  made  in  a  taxable  year  for 
which  the  taxpayer  is  not  eligible  for 
section  811(c)(2)  treatment,  however, 
can  never  become  eligible  for  section 
811(c)(2)  treatment.  Likewise,  eligible 
obligations  arising  l^om  dispositions 
made  in  a  taxable  year  for  which  the 
taxpayer  is  eligible  for  section  811(c)(2) 
treatment  do  not  cease  to  be  subject  to 
section  811(c)(2)  treatment  if  the 
taxpayer  subsequently  fails  the  50%  test 
for  two  consecutive  taxable  years. 

(b)  The  following  examples  illustrate 
the  provisions  of  this  A-7: 

Example  (1).  A  calendar  year  taxpayer 
fails  the  50%  test  in  1966,  but  satisfies  the  test 
in  1967  and  1968.  Section  811(c)(2)  does  not 
apply  for  1987  or  for  any  year  thereafter.  See 
A-6  of  this  section. 

Example  (2J.  A  calendar  year  taxpayer 
satisfies  the  50%  test  in  1986  and  1987,  fails 
the  50%  test  in  1988.  and  satisfies  the  50%  test 
in  1989.  Section  811(c)(2]  applies  to  the 
taxpayer's  eligible  obligations  arising  from 
dispositions  made  in  1987. 1988,  and  1988. 

Example  (3).  A  calendar  year  taxpayer 
satisfies  the  50%  test  in  1986  and  1987.  but 
fails  the  50%  test  in  both  1988  and  1989. 
Section  811(c)(2)  applies  to  the  taxpayer's 
eligible  obligations  arising  from  dispositions 
made  in  1987  and  1988  but  does  not  apply  to 
obligations  arising  from  dispositions  made  in 
1989  and  1990.  If  the  taxpayer  satisfies  the 
50%  test  for  1990  and  1991,  section  811(c)(2] 
applies  to  eligible  obligations  arising  from 
dispositions  made  in  1991. 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  impracticable  to  issue 
the  Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved:  )tine  14. 1988. 
O.  Dooaldsoii  Chapoton, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  88-15579  Filed  7-11-88;  8:45  am] 
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OEPAimiENT  OF  THE  INTERIOR 

Offic*  of  Surfaca  Mining  Radamation 
and  Enfofcamant 

30  CFR  Part  934 

AntaMknant  to  tha  Not  Ui  Dakota 
Aliandofwd  Mina  Land  Radamation 
Plan;  Corractfcm 

AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

ACTKM:  Final  rule,  correctioo. 

SUMMARV:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  is 
correcting  an  error  on  the  Bnal  rule 
approving  the  North  Dakota  Abandoned 
Mine  Land  Reclamation  (AMLR)  plan 
amendment  which  was  published  on 
Thursday.  June  IS.  1988  (53  FR  22478- 
22479).  The  correction  will  add  the  title 
of  the  new  9  934.2S  which  was  omitted. 

POn  RJRTHCII  MFONMATION  CONTACT. 

Mr.  jerry  R.  Ennis,  Director.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  Casper  Field  Office, 
Federal  Building.  100  East  "B"  Street, 
Room  2128,  Casper,  Wyoming  82601- 
1918;  Telephone:  (307)  261-5776. 
aUPPlEMENTAIIY  INFOMHA-TiON:  The 
following  correction  is  made  to  the 
North  Dakota  Abandoned  Mine  Land 
Reclamation  (AMLR)  plan  amendment, 
which  was  published  on  Thursday,  {une 
16, 1S88  (53  FR  22478-22479):  On  page 
22479.  third  column,  after  line  14,  and 
under  amendatory  instruction  number  3, 
the  section  heading  for  934.25  is  added 
as  follows: 

§  934.2S  Amandrosnt  to  approve  Nortti 
Dakota  abandonad  mine  raclamatton  plan. 

Arthur  W.  Abbs. 

Acting  Assistant  Director.  Program  Policy, 
Office  of  Surface  Mining  Reclamation  and 
Enforcement. 

Date:  )uly  5, 198a 

(FR  Doc.  88-15536  Filed  7-11-88:  8:45  am) 

BILLING  CODE  431S-«S-M 


DEPARTMENT  OF  DEFENSE 

Oflica  of  tlM  Sacratary 

32  CFR  Part  266 

(DoD  Directiva  760ai0) 

Audits  of  Stata  and  Ljocal 
Govemmants 

aoency:  Department  of  Defense. 

action:  Final  rule  amendment. 

SUMMARV:  This  amendment  is  issued  to 
correct  administrative  errors  previously 
printed  in  the  Federal  Register  on 
Monday,  June  27, 1968. 


EFVCCmm  date:  February  12. 1988. 
row  nmTMER  MromuTiON  contact: 

Mr.  V.  Stone.  Office  of  the  Assistant 
Inspector  General  for  Audit  Policy, 
Department  of  Defense,  400  Army  Navy 
Drive.  Room  1076.  Arlington.  VA  22202, 
telephone  (202)  093-0017. 

SUPPLCaKNTARV  dvormation: 
List  of  Subjacts  in  32  CFR  Part  266 

State  and  local  governments. 

Accordingly,  32  CFR  Part  266  is 
amended  as  follows: 

PART  266— AUDITS  OF  STATE  AND 
LOCAL  GOVERNMENTS 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Single  Audit  Act  of  1984.  Pub.  L 
96-502.  96  Stat.  2327;  31  U.S.C.  7501  note. 

2.  Renumber  each  section  heading 
from  "5  226.1-.7"  to  "5  266.1-.7.' 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

luly  7. 19e& 

[FR  Doc  88-15551  Filed  7-11-88:  8:45  am) 

WLUNG  COOC  3S10-St-« 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 

33  CFR  Part  100 

(CGO0«-««-«2] 

Spaciai  Local  Ragulations;  Champion 
Offahora  Pro  Sarias,  Buffalo  Harbor, 
Buffalo,  NY 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMAirr  Special  Local  Regulations  are 
being  adopted  for  the  Champion 
Offshore  Pro  Series  to  be  held  on 
Buffalo  Harbor.  This  event  will  be  held 
on  July  30, 1988.  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event 
DATES:  These  regulations  become 
effective  and  terminate  on  July  30, 198& 
Comments  on  this  regulation  must  be 
received  on  or  before  July  15. 1988. 

ADDRESS:  Comments  shotdd  be  mailed 
to  Commander  (inc).  Ninth  Coast  Guard 
District  1240  East  9th  Street  Cleveland. 
OH  44199.  The  comments  will  be 
available  for  inspection  and  copying  at 
the  Ice  Navigation  Center.  Room  2007 A, 
1240  East  9th  Street  Cleveland,  OR 
Normal  office  hours  are  between  7:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered. 
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FOR  FURTHER  INFORMATION  CONTACT 

MST2  Scott  E.  Befus,  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District 
1240  E.  9th  St.,  Cleveland,  OH  44199. 
(216)  522--M20. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable  since,  under  33  CFR 
100.35(a),  regulations  may  be  issued  only 
after  event  approval,  which  did  not 
occur  until  June  26, 1988.  See  33  CFR 
100.25  (concerning  event  approval). 
Interested  parties  have,  however,  been 
previously  notified  of,  and  some  have 
commented  on,  this  event.  Those 
comments  were  considered  in  preparing 
this  regulation. 

An  opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "ADDRESS"  in  this  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  the  regulations,  and  give 
reasons  for  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed.  Comments  must  be  received 
on  or  before  July  15, 1988. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  nonmajor  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  Because  of  the  short  duration  of 
these  regulations,  their  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MST2  Scott  E.  Befus,  project  officer, 
Office  of  Search  and  Rescue,  and  LCDR 
C.V.  Mosebach,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Champion  Offshore  Pro  Series 
will  be  conducted  on  Buffalo  Harbor  on 
July  30, 1988.  This  event  will  have  an 
estimated  36  offshore  power  boats 


which  could  pose  hazards  to  navigation 
in  the  area.  Vessels  desiring  to  transit 
the  regulated  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
(U.S.  Coast  Guard  Station,  Buffalo.  NY). 

List  of  Subject  m  33  CFR  Fart  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-(AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0902  to  read  as 
follows: 

S  100.35-0902    Champion  Offshore  Pro 
Seriec— Buff alo  Hart>or. 

(a)  Regulated  Area:  That  portion  of 
Lake  Erie,  Outer  Bufalo  Harbor  and 
Buffalo  River  Entrance  enclosed  by  a 
line  ruiming  from  the  South  Pier  Light 
(LLN  2840)  west  to  a  point  at  42  degrees 
50  minutes  23  seconds  North  78  degrees 
54  minutes  56  seconds  west  then  north 
to  the  Crib  Light  (LLN  2615)  then  east  to 
the  North  Breadwater  South  End  Light 
(LLN  2660)  then  east  to  shore. 

(b)  Special  Local  Regulations:  (1)  The 
above  area  will  be  closed  to  navigation 
or  anchorage  from  10:00  a.m.  (local  time) 
until  3:00  p.m.  on  July  30, 1988. 

(2)  Vessel  traffic  will  periodically  be 
permitted  to  transit  through  the 
regulated  area  but  only  with  prior 
approval  of  the  Patrol  Commander  (U.S. 
Coast  Guard  Station,  Buffalo,  NY)  and 
when  so  directed  by  that  officer. 
Commercial  vessels  over  1000  gross  tons 
will  receive  priority  passage  through  the 
regulated  area  during  non-race  hours. 
The  Patrol  Commander  may  be 
contacted  on  channel  16  (156.8  MHZ)  by 
the  call  sign  "Coast  Guard  Patrol 
Commander."  Vessels  will  be  operated 
at  a  no  wake  speed  to  reduce  the  wake 
to  a  minimum  and  in  a  manner  which 
will  not  endanger  participants  in  the 
event  or  any  other  craft  These  rules 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol,  in  the 
performance  of  their  assigned  duties. 

(3)  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  imder  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 


in  explusion  from  the  area,  citation  for 
failiu-e  to  comply,  or  both. 

(c)  Effective  Dates:  These  regulations 
will  become  effective  and  terminate  on 
July  30, 1988. 

Dated:  )une  26. 1988. 
R.A.  Appelbaum, 

RADM,  U.S.  Coast  Guard  Commander.  Ninth 
Coast  Guard  District. 
[FR  Doc.  88-15521  Filed  7-11-88;  8:45  am] 

BILLING  COOC  4910-14-M 


33  CFR  Part  100 
[CGD  09-86-19] 

Special  Local  Regulations;  Sohio 
Riverfest,  Cuyahoga  Rwer,  Cleveland, 
OH 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule^ ^^^^ 

summary:  Special  Local  Regulations  are 
being  adopted  for  the  Sohio  Riverfest. 
This  event  will  be  held  on  29,  30  and  31 
July  1988  on  the  Cuyahoga  River, 
Cleveland,  Ohio.  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
EFFECTIVE  DATES:  These  regulations 
become  effective  on  29  July  1988  and 
terminate  on  31  July  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

MST2  Scott  E.  Befus,  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District 
1240  E.  9th  St.,  Cleveland,  OH  44199, 
(216)  522-4420. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District 
until  13  May,  1988,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 
Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transporation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  Because  of  the  short  duration  of 
these  regulations,  their  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary. 
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Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
singificant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MST2  Scott  E.  Befus,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
C.  V.  Mosebach,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Sohio  Riverfest  will  be  conducted 
on  the  Cuyahoga  River  on  29,  30  and  31 
July  1988.  Due  to  the  nature  of  shoreside 
businesses  and  planned  entertainment 
activities,  it  is  anticipated  that  much 
vessel  congestion  will  remain  in  the  area 
even  during  times  when  specific  marine 
events  are  not  scheduled.  The  size  of 
large  vessels  trying  to  transit  the  area 
and  the  effects  of  navigational 
equipment  of  large  vessels  such  as  prop 
wash  or  turbulence  cause  by  operation 
of  main  propulsion  and  bow  thnister 
units  would  pose  a  threat  to  small  craft 
by  vessels  of  100  gross  tons  or  more 
during  times  of  planned  water-related 
events.  Vessels  desiring  to  transit  the 
regulated  area  may  do  so  only  with  prior 
approval  of  the  Patrol  Commander 
(Officer  in  Charge,  Coast  Guard  Station 
Cleveland  Harbor,  OH). 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 

Regulations 

in  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Autliority  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  9  100.35-0919  to  read  as 
follows: 

$100.35-0919    Sohio  Riverfest,  Cuyahoga 
River,  Cleveland,  Ohio 

(a)  Regulated  Area:  (1)  The  following 
area  will  be  closed  to  vessel  navigation 
or  anchorage  for  vessels  of  more  than 
100  gross  tons:  That  portion  of  the 
Cuyahoga  River  from  the  Conrail 
Railroad  Bridge  at  Mile  0.8  above  the 
mouth  of  the  river  to  the  Eagle  Avenue 
Brieve. 

[h)  Special  Local  Regulations:  (1)  The 
above  area  will  be  closed  to  vessel 
navigation  or  anchorage  by  vessels  of 
more  than  100  gross  tons  from  7:00  pm 


(Ixxal  Time)  until  12:00  pm  on  29  July 
1988;  12:00  am  until  3K)0  pm  and  7K)0  pm 
until  12:00  pm  on  30  July  1988;  and  1KX) 
pm  until  4:00  pm  on  31  July  1988. 

(2)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 
The  Patrol  Commander  may  be 
contacted  on  channel  16(156.8  MHZ)  by 
the  call  sign  "Coast  Guard  Patrol 
Commander".  Vessels  will  be  operated 
at  a  no  wake  speed  to  reduce  the  wake 
to  a  minimum  and  in  a  manner  which 
will  not  endanger  participants  in  the 
event  or  any  other  craft.  These  rules 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol  in  the 
performance  of  their  assigned  duties. 

(3)  When  vessels  are  moored  in  this 
area,  they  shall  be  securely  moored  at 
bow  and  stem.  Rafting  of  moored 
vessels  to  the  extent  of  impeding 
another  vessel's  navigation  is 
prohibited. 

(4)  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(c)  This  section  is  effective  from  7:00 
pm  (EOT)  29  July  1988  until  4:00  p.m.  on 
31  July  1988. 

Dated:  June  24. 1988. 
R.A.  Appelbaum 

RADM.  U.S.  Coast  Guard  Commander.  Ninffi 

Coast  Guard  District 

[FR  Doc.  88-15520  Filed  7-11-88;  8:45  am] 

BILUNa  CODE  4tt»-14-M 


33  CFR  Part  117 

|CGO$-«S-0431 

Dfawt>ridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway.  Sunset 
Beach,  NC 

AGCNCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMMRV:  At  the  request  of  the  North 
Carolina  Department  of  Transportation 
and  the  Town  of  Sunset  Beach,  North 
Carolina,  the  Coast  Guard  is  changing 
the  regulations  governing  the  operation 
of  the  drawbridge  across  the  Atlantic 
Intracoastal  Waterway  (AICWW)  at 
mile  337.9.  at  Sunset  Beach,  North 
Carolina,  by  restricting  the  number  of 
bridge  openings  during  the  boating 
season.  This  change  is  being  made  to 
alleviate  vehicular  traffic  congestion 


caused  by  the  steady  increase  in 
recreational  boets  on  the  AICWW 
during  the  boating  season,  and  the 
resulting  increase  in  bridge  openings. 
This  action  will  accommodate  the  needs 
of  vehicular  traffic,  while  still  providing 
for  the  reasonable  needs  of  navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  August  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton.  Bridge  Administrator,  at 
(804)396-6222. 

SUPPICMENTARY  INFORMATION:  On  April 
14, 1988,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (53  FR  12434) 
concerning  the  bridge  at  Sunset  Beach, 
North  Carohna.  Interested  persons  were 
given  until  May  31, 1988,  to  submit 
comments  on  the  proposed  rule.  The 
Commander,  Hfth  Coast  Guard  District 
also  published  the  proposal  as  a  Public 
Notice  on  April  14, 1988,  which  gave 
interested  persons  until  May  31, 1988  to 
submit  comments. 

Drafliiig  Infofinatioo 

The  drafters  of  these  regulations  are 
Linda  L.  Gilliam,  Project  Officer,  and  LT 
Robin  K.  ICutz,  Project  Attorney. 

Discussioa  of  Rule  sod  Comments 

The  North  Carolina  Department  of 
Transportation  and  the  Town  of  Sunset 
Beach,  North  Carolina,  have  requested 
that  the  drawbridge  only  be  required  to 
open  on  the  hour,  daily,  between  7:00 
a.m.  and  7iOO  p.m.,  &om  April  1  to 
October  31.  This  request  was  made  to 
alleviate  highway  congestion  at  the 
ocean  front  and  beyond  the  to%vn  limits 
on  Highway  179.  Because  of  the  traffic 
congestion  caused  by  excessive  bridge 
openings,  a  notice  of  proposed 
rulemaking  was  issued 

Two  comments  were  received  as  a 
result  of  the  public  notice.  D.C.  Loveland 
Co.,  Inc..  Philadelphia,  PA,  in  a  letter 
dated  May  19, 1988,  expressed  objection 
to  restricting  commercial  vessels'  on- 
demand  passiige  through  the  bridge.  The 
notice  of  proposed  rulemaking  did  not 
omit  the  provision  in  section  117.821  that 
requires  bridges  on  the  Atlantic 
Intracoastal  Waterway  in  North 
Carolina  to  open  on  signal  from 
commercial  vessels.  This  section  had 
consolidated  all  of  the  regulations 
governing  drawbridges  over  the  Atlantic 
Intracoastal  Waterway  in  North 
Carolina  into  one  section.  For  this  final 
rule,  only  subparagraph  (b)(d)  will  be 
added.  The  other  response  was  received 
from  a  private  citizen  offering  no 
objection  to  the  proposed  rule. 


Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulations  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  of  the  proposal 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  This  conclusion  is  based 
on  the  fact  that  the  regulation  will  have 
no  effect  on  commercial  navigation  or 
on  any  industries  that  depend  on 
waterbome  transportation.  Since  the 
economic  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjecto  in  33  CFR  Part  117 

Bridges. 

Regidadons 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  449;  49  CFR  1.46;  33 
CFR  1.05  (g). 

2.  Section  117.821  (b)(6)  is  added  as 
follows: 

§  1 17.a21    Atlantic  Intracoastal  Waterway, 
All>emarie  Sound  to  Sunset  Beactv  North 

Carolina. 
***** 

(b)  *  *  * 

(6)  NC  50  bridge,  mile  337.9,  at  Sunset 
Beach,  NC.  from  April  1  to  October  31, 
between  7:00  a.m.  and  7:00  p.mM  must 
open  if  signaled  on  the  hour. 

Dated:  June  24, 198a 
Alan  0.  Breed. 

Rear  Admiral,  US.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District. 
[FR  Doc.  88-15523  Filed  7-11-88;  &45  am] 
BHJJNO  COOE  4910-14-M 


33  CFR  Part  117 
[CGD7-SS-03] 

DrawtNldge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  FL 

AOENCV:  Coast  Guard,  DOT. 

action;  Final  rule. 

summary:  At  the  request  of  the  Tierra 
Verde  Commimity  Association  and  the 


Florida  Department  of  Transportation, 
the  Coast  Guard  is  adding  regulations 
governing  tlie  I^nellas  Bayway, 
Structure  "E"  (SR  679)  drawbridge  at 
mile  113,  St.  Petersburg  Beach  by 
permitting  the  number  of  openings  to  be 
limited  during  certain  periods.  This 
change  is  being  made  because  a 
signiHcant  increase  in  highway  traffic 
and  bridge  openings  occurs  on 
weekends  due  to  increased  recreational 
activity.  This  action  will  accommodate 
the  current  needs  of  vehicular  traffic 
and  still  provide  for  the  reasonable 
needs  of  navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  August  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lieutenant  Commander  Gerald  Fleming, 
at  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION:  On  April 
18, 1988,  the  Coast  Guard  published 
proposed  rule  (53  FR  12708)  concerning 
this  amendment.  The  Commander, 
Seventh  Coast  Guard  District,  also 
published  the  proposal  as  a  I^bhc 
Notice  dated  April  29, 1988.  In  each 
notice,  interested  persons  were  given 
until  June  2. 1988,  to  submit  comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Lieutenant  Commander  Gerald  Fleming, 
project  officer,  and  Lieutenant 
Commander  S.T.  Fuger.  Jr..  project 
attorney. 

Discussion  of  Comments 

Seven  comments  were  received.  Four 
supported  the  proposal,  including  two 
wliich  suggested  that  a  radio  be 
installed  on  the  bridge  for  easier 
communication.  Installation  of  a 
radiotelephone  is  not  deemed  necessary 
for  navigation  in  this  instance,  however, 
the  bridge  owner  will  be  encouraged  to 
install  and  monitor  a  radiotelephone. 
Two  opposed  the  proposal  and 
suggested  the  bridge  continue  to  open  on 
signal.  Another  supported  regulations 
but  suggested  a  different  schedule.  The 
information  available  indicates  that  the 
15  minute  schedule  will  allow  enough 
time  for  vehicular  traffic  to  disperse 
while  providing  approximately  the  same 
number  of  openings  as  now  occurs  while 
opening  "on  demand".  Spreading  the  . 
scheduled  openings  at  equally  spaced 
intervals  over  the  heaviest  periods  of 
vehicular  traffic  should  facilitate  the 
movement  of  land  traffic  while  meeting 
the  reasonable  needs  of  navigation. 
After  carefully  reviewing  all  comments, 
the  Coast  Gueird  has  determined  that  no 
information  has  been  presented  which 
justifies  changing  the  proposed 
regulation.  The  final  rule  is,  therefore. 


unchanged  from  the  proposed  rule 
published  on  April  18, 1988. 

Economic  Assessment  and  Certificatioo 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  uimecessary.  We  conclude 
this  because  the  regulations  exempt  tugs 
with  tows.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  Part 
117  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  Section  117.287(d)(3)  is  added  to 
read  as  follows: 


§117.287    GuN  imraeoastal  1 
Catoosahatctice  Rivsr  to  Pcrdido  River. 


(d)  •  *  * 

(3)  The  draw  of  the  Pinellas  Bayway, 
Stiiichire  "E"  (SR  679)  bridge,  mile  113. 
at  St.  Petersburg  Beadi  shall  open  on 
signal;  except  that  from  9  a.m.  to  6  p jil 
on  Saturdays,  Sundays,  and  federal 
holidays,  the  draw  need  be  opened  only 
on  the  hour,  quarter-hour,  half-hour,  and 
three  quarter-hour. 
***** 

Dated:  June  29. 1988. 
M.|.  O'Brien, 

Captain,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District  Acting. 
(FR  Doc.  88-15522  Filed  7-11-88;  8:45  amj 
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POSTAL  SERVICE 
39  CFR  Part  111 

Mall  Disputes;  Domestic  Mail  Manual 
AGENCY:  Postal  Service. 
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ACnON:  Final  rule. 


summary:  This  flnal  rule  would  remove 
an  ambiguity  in  postal  regulations 
concerning  the  disposition  of  mail  while 
claimed  by  two  or  more  parties.  During 
proceedings  to  resolve  the  dispute,  the 
mail  is  to  be  held  by  the  postmaster. 

EFFECTIVE  DATE:  August  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  P.  Bennett.  (202)  268-2966. 
SUPPLEMENTARY  INFORMATION:  On  April 
8. 1988,  the  Postal  Service  published  in 
the  Federal  Register  (53  PR  11685)  a 
proposed  rule  amending  the  Domestic 
Mail  Manual,  section  153.72,  to  provide 
an  explicit  direction  to  postmasters  as  to 
the  disposition  of  disputed  mail  while 
the  matter  is  pending  before  the  Judicial 
Officer  Department.  This  lack  of 
direction  has  led  to  uncertainty  among 
postmasters.  The  Postal  Service 
accordingly  proposed  to  amend  153.72  of 
the  Domestic  Mail  Manual  to  state  that 
the  disputed  mail  would  be  held  by  the 
postmaster  until  such  time  as  notice  of 
fmal  disposition  was  received  from  the 
Judicial  Officer  Department.  Interested 
persons  were  invited  to  submit 
comments  on  the  proposed  change  by 
May  9, 1988.  No  comments  were 
received. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practices  and 
procedure,  reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Postal  Service 
hereby  adopts  the  proposal  without 
change  and  makes  the  following 
amendments  to  the  Domestic  Mail 
Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

PART  111-(  AMENDED] 

1.  The  authority  citation  for  Part  111 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  552(a);  39  U.S.C.  101. 
401,  403.  404.  3001-0011.  3201-3219.  3403-3406. 
3621.  5001. 

PART  153— CONDITIONS  OF 
DELIVERY 

2.  In  153.7.  revise  .72  to  read  as 
follows: 

1S3.7    Conflicting  Orders  by  Two  or  Mors 
PartlM  for  Delivery  of  Same  Mail 

.72    Reference  to  Regional  Counsel  or 
Judicial  Officer  Department.  Where  the 
disputing  parties  are  unable  to  select  a 
receiver,  they  shall  furnish  to  the 
postmaster  all  available  evidence  on 
which  they  rely  to  exercise  control  over 
the  disputed  mail.  If  after  receipt  of  such 


evidence,  the  postmaster  is  still  in  doubt 
as  to  who  should  receive  the  mail,  the 
postmaster  will  submit  the  case  to  the 
regional  counsel  for  informal  resolution. 
If  after  five  working  days,  or  such 
additional  time  as  may  be  agreed  to  by 
all  parties,  no  informal  resolution  is 
achieved  and  no  order  has  been  made 
by  regional  counsel  to  return  the  mail  to 
sender,  then  regional  counsel  shall 
forward  the  case  file  to  the  Judicial 
Officer  Department  for  decision  in 
accordance  with  the  rules  of  procedure 
of  that  department.  If  a  dispute  is 
referred  to  the  Judicial  Officer 
Department,  the  postmaster  shall  hold 
the  disputed  mail  until  such  time  as 
notice  of  final  disposition  is  received 
from  the  Judicial  Officer. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  in  39 
CFR  111.3. 
Fred  Eggleston. 

Assistant  General  Counsel  Legislative 
Division. 
(FR  Doc.  88-15570  Filed  7-11-88:  8:45  am) 

SIUJNQ  CODE  77fO-1>-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL.  3412-2:  GA-016] 

Approval  and  Promulgation  of 
Implementation  Plans;  Qaorgia; 
Revision  to  Visll>illty  Protection  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  In  this  action.  EPA  is 
approving  a  revision  to  the  Georgia 
Statement  Implementation  Plan  (SIP) 
which  was  submitted  on  August  31, 
1987.  This  submittal,  a  revision  to 
Georgia's  plan  for  visibility  protection  in 
Class  I  areas,  satisfies  EPA's 
requirements  as  set  forth  in  40  CFR 
51.300  through  51.304  and  51.306.  These 
visibility  provisions  were  submitted  to 
EPA  in  order  to  satisfy  the  second  part 
of  the  Settlement  Agreement  with  the 
Environmental  Defense  Fund,  et  al.. 
described  at  49  Fr  20647  on  May  16. 
1984.  The  schedule  for  submittal  and 
promulgation  of  these  visibility 
provisions  was  renegotiated  and 
subsequently  extended  by  a  court  order 
on  September  9. 1986. 

The  second  part  of  die  settlement 
agreement  required  EPA  to  propose  and 


promulgate  Federal  Visibility  SIP's 
henceforth  called  Federal 
Implementation  Plans  (FIFs).  addressing 
the  general  visibility  plan  provisions 
including  implementation  control 
strategies  (§  51.302),  integral  vista 
protection  (SS  51.302  through  51.307). 
and  long-term  strategies  (S  51.306)  for 
those  states  whose  SIP's  EPA  had 
determined  to  be  inadequate  with 
respect  to  the  above  provisions  (see 
January  23, 1986,  notice  of  deficiency  (51 
FR  3046)  and  March  12. 1987.  notice 
proposing  FIFs  for  deficient  State  SIFs 
(52  FR  7803)).  However,  as  provided  in 
the  renegotiated  settlement  agreement,  a 
state  could  avoid  the  promulgation  of 
said  provisions  if  they  submitted  a 
visibility  SIP  by  August  31, 1987.  The 
State  of  Georgia  submitted  such  an 
approvable  plan  revision.  The  principal 
effect  of  the  Georgia  visibility  plan 
revision  is  to  assure  that  the  State  is 
making  and  continues  to  make  progress 
towards  the  national  goal  of  "prevention 
of  any  future,  and  the  remedying  of  any 
existing,  impairment  of  visibility  in 
mandatory  class  I  Federal  areas  which 
impairment  results  from  manmade  air 
pollution." 

date:  This  action  will  become  effective 
on  September  12, 1988.  unless  notice  is 
received  by  August  11, 1988.  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

addresses:  Written  comments  on  this 
action  should  be  addressed  to  Stuart 
Perry  at  the  EPA  Regional  Office 
address  listed  below.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch.  345 
Courtland  Street.  NE.,  Atlanta, 
Georgia  30365 
Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  Air  Protection  Branch,  Floyd 
Towers  East,  205  Butler  Street,  SE.. 
Atlanta,  Georgia  30334 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT 

Stuart  Perry  of  the  EPA  Region  IV  Air 
Programs  Branch,  at  the  address  given 
above,  telephone  (404)  347-2864  or  FTS 
257-2864. 

•UPPlfMENTARY  INFORMATION:  On 
August  31, 1987,  the  Georgia 
Environmental  Protection  Division 
(GEPD)  submitted  to  EPA  for  approval  a 
revision  to  the  Georgia  SIP,  and  EPA  is 
today  approving  the  revision.  This 
submittal  contained  certification  that 


\ 


■Is       U 
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the  revision  was  preceded  by  adequate 
notice  and  a  public  hearing.  A 
discussion  of  the  revision  now  follows. 

Backgound 

On  December  2, 1980,  EPA 
promulgated  visibility  regulations  at  45 
FR  80084,  codified  at  40  CFR  51.300  et 
seq.  The  visibility  regulations  required 
that  the  36  states  listed  in  S  51.300(b)(2): 
(1)  Develop  a  program  to  assess  and 
remedy  visibility  impairment  from  new 
and  existing  sources.  (2)  develop  a  long- 
term  (10  to  15  years)  strategy  to  assure 
progress  toward  the  national  goal,  (3) 
develop  a  visibility  monitoring  strategy 
to  collect  information  on  visibility 
conditions,  and  (4)  consider  any 
"integral  vistas"  (important  views  of 
landmarks  or  panoramas  that  extend 
outside  of  the  boundaries  of  the  Class  I 
area  and  considered  by  the  Federal 
Land  Managers  (FLM's)  to  be  critical  to 
the  visitor's  enjoyment  of  the  Class  I 
areas)  in  all  aspects  of  visibility 
protection.  These  regulations  only 
address  a  type  of  visibility  impairment 
which  can  be  traced  to  a  single  source 
or  small  group  of  sources  known  as 
reasonably  attributable  impairment  or 
"plume  blight."  The  EPA  deferred  action 
on  the  regulation  of  widespread 
homogeneous  haze  (referred  to  as 
regional  haze)  and  urban  plumes  due  to 
scientific  and  technical  limitations  in 
visibility  monitoring  techniques  and 
modeling  methods  (see  45  FR  80085  col. 
3). 

In  December  1982.  environmental 
groups  filed  a  citizen's  suit  in  the  United 
States  District  Court  for  the  Northern 
District  of  California  alleging  that  EPA 
had  failed  to  perform  a  nondiscretionary 
duty  under  section  110(c)  of  the  Act  to 
promulgate  visibility  SIFs  for  the  35 
states  that  had  failed  to  submit  SIFs  to 
EPA  (EDF  vs  Gorsuch.  Number  C82-6850 
RPA).  The  State  of  Alaska  had 
submitted  a  SIP  which  was  approved  on 
July  5. 1983.  at  48  FR  30623.  the  EPA  and 
the  plaintiffs  negotiated  a  settlement 
agreement  for  the  remaining  states 
which  the  court  approved  by  order  on 
April  2a  1984.  EPA  announced  the 
details  of  the  settlement  agreement  at  49 
FR  20647  (May  16. 1984). 

The  setUement  agreement  required 
EPA  to  promulgate  federal  visibility 
SIP's.  henceforth  called  Federal 
Implementation  Plans  (FIFs)  on  a 
specified  schedule  for  those  states  that 
had  not  submitted  visibility  SIP 
revisions  to  EPA.  Specifically,  the  first 
part  of  the  agreement  required  EPA  to 
propose  and  promulgate  FIP's  which 
cover  the  monitoring  and  new  source 
review  (NSR)  provisions  under  40  CFR 
51.305  and  51.307  provided  the  states  did 


not  submit  SIP's  by  certain  dates 
specified  in  the  agreement. 

On  May  22. 1985.  and  October  31. 
1985,  Georgia  submitted  Part  1  visibility 
provisions  to  EPA  for  approval.  On  May 
22. 1985,  the  State  submitted  its  "Plan 
for  Visibility  Protection  in  Class  I 
Areas."  The  plan  contained  a  narrative 
discussion  of  the  scope  and  intent  of 
Georgia  visibility  program,  and 
described  the  State's  visibility 
monitoring  strategy.  It  also  contained 
revisions  to  the  State's  new  source 
review  and  Prevention  of  Significant 
Deterioration  (PSD)  regulations.  On 
October  31, 1985,  the  State  submitted  a 
schedule  for  finalizing  the  details  of 
their  monitoring  strategy.  Together, 
these  submittals  satisfied  the 
requirements  of  40  CFR  51.305  and 
51.307.  EPA  subsequently  approved  the 
revisions  on  January  28, 1986,  (51  FR 
3466). 

The  second  part  of  the  setUement 
agreement  required  EPA  to  determine 
the  adequacy  of  the  SIFs  to  meet  the 
remaining  provisions  of  the  visibility 
regulations.  These  provisions  are  the 
general  plan  provisions  including 
implementation  control  strategies 
(§  51.302),  integral  vista  protection 
(§§  51.302  through  51.307)  and  long-term 
strategies  (§  51.306).  The  setUement 
agreement  required  EPA  to  propose  and 
promulgate  PEP'S  on  a  specified  schedule 
to  remedy  any  deficiencies.  The  original 
deadlines  for  promulgating  the  FIFs 
were  extended  by  a  court  order  on 
September  9, 1986.  The  order  provided 
that  a  state  could  avoid  federal 
promulgation  if  it  submitted  a  SIP  to 
address  the  Part  2  (remaining  visibility 
provisions)  requirements  by  August  31. 
1987. 

The  remaining  visibility  provisions  are 
spelled  out  in  §  51.302(c)  (General  Plan 
Requirements)  and  require  that  the  SIFs 
include: 

1.  An  assessment  of  visibility 
impairment  and  a  discussion  of  how 
each  element  of  the  plan  relates  to  the 
national  goal. 

2.  Emission  limitations,  or  other 
control  measures,  representing  best 
available  retrofit  technology  (BART)  for 
certain  sources, 

3.  Provisions  to  protect  integral  vistas 
identified  pursuant  to  §  51.304. 

4.  Provisions  to  address  any  existing 
impairment  certified  by  the  FLM,  and 

5.  A  long-term  (10-15)  year  sti-ategy 
for  making  progress  toward  the  national 
goal  pursuant  to  S  51.306. 

On  January  23, 1986.  at  51  FR  3046, 
EPA  preliminarily  determined  that  the 
SIP's  of  32  states  (including  Georgia) 
were  deficient  with  respect  to  the 
remaining  visibility  provisions.  In  that 


same  notice,  based  on  information 
received  from  the  Department  of  the 
Interior  (DOI)  and  the  Roosevelt 
Campobello  international  Park 
Commission,  10  Class  I  areas  in  7  states 
were  identified  as  experiencing  visibility 
impairment  within  the  park  boundaries 
which  may  be  traceable  to  specific 
sources  (reasonably  attributable 
impairment  (RAI)).  However,  the  DOI 
stated  in  its  certification  of  impairment 
that  the  results  from  the  National  Park 
Service  (NPS)  visibility  monitoring 
program  indicate  that  scenic  views  are 
affected  by  uniform  haze  at  all  NPS 
monitoring  locations  within  the  lower  48 
states.  Georgia  was  not  identified  as 
experiencing  RAI.  Also,  no  integral  vista 
has  been  identified  for  any  Class  I  area 
in  Georgia.  Since  Georgia's  Class  1  areas 
are  not  experiencing  reasonably 
attributable  impairment  of  visibility,  and 
since  no  integral  vistas  have  been 
identified,  items  2. 3,  and  4  of  the  above 
list  do  not  apply  (this  is  so  stated  in  the 
Georgia  plan).  The  Georgia  plan 
revolves  solely  about  the  State's  long- 
term  strategy. 

Plan  Requirements — Long-Tenn 
Strategy 

EPA's  regulations  require  that  the 
long-term  strategy  be  a  10  to  15  year 
plan  for  making  reasonable  progress 
towards  the  national  goal.  Tlie  long-term 
strategy  must  cover  any  existing 
impairment  that  the  FLM  certified  and 
any  integral  vista  that  the  FLM's  have 
declared  at  least  six  months  before  plan 
submission.  A  long-term  strategy  must 
be  developed  which  covers  each  Class  I 
area  within  the  state  and  each  Qass  I 
area  in  another  state  that  may  be 
affected  by  sources  within  the  state.  Hie 
strategy  must  be  coordinated  with 
existing  plans  and  goals  for  a  Class  I 
area  including  those  of  the  FLM's.  The 
strategy  must  state  with  reasonable 
specificity  why  it  is  adequate  for  malung 
reasonable  progress  toward  the  national 
goal  and  include  provisions  for  the 
review  of  the  impact  of  new  sources  as 
required  by  §  51.307.  The  state  must 
consider  as  a  minimum  the  following  six 
factors  in  the  long-term  strategy: 

1.  Emission  reductions  due  to  ongoing 
air  pollution  control  programs; 

2.  Additional  emission  limitations  and 
schedules  for  compliance; 

3.  Measures  to  mitigate  the  impacts  of 
construction  activities; 

4.  Source  retirement  and  replacement 
schedules: 

5.  Smoke  management  techniques  for 
agricultural  and  forestry  management 
purposes,  including  such  plans  as 
currenUy  exist  within  the  state  for  these 
purposes;  and 
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6.  Enforcement  of  emission  limitations 
and  control  measures. 

The  SIP  must  include  a  statement  as 
to  why  these  factors  were  or  were  not 
addressed  in  developing  the  long-term 
strategy. 

The  state  must  commit  to  periodic 
review,  and  revision  if  appropriate,  of 
the  SIP  on  a  schedule  not  less  frequent 
than  every  three  years.  At  the  time  of 
the  periodic  review,  a  report  must  be 
developed  in  consultation  with  the 
FLM's  and  submitted  to  the 
Administrator  and  to  the  public.  The 
report  must  contain  an  assessment  of 
the  following: 

1.  The  progress  achieved  in  remedying 
existing  impairment  of  visibility  in  any 
mandatory  Class  I  federal  area; 

2.  The  ability  of  the  long-term  strategy 
to  prevent  future  impainnent  of  visibility 
in  any  mandatory  Class  I  federal  area; 

3.  Any  change  in  visibility  since  the 
last  such  report,  or  in  the  case  of  the 
first  report,  since  plan  approval; 

4.  Additional  measures,  including  the 
need  for  SIP  revisions,  that  may  be 
necessary  to  assure  reasonable  progress 
toward  the  national  visibility  goal; 

5.  The  progress  achieved  in 
implementing  BART  and  meeting  other 
schedules  set  forth  in  the  long-term 
strategy; 

6.  The  impact  of  any  exemption 
granted  under  §  51.303;  and 

7.  The  need  for  BART  to  remedy 
existing  visibility  impairment  of  any 
integral  vista  listed  in  the  plan  since  the 
last  such  report,  or,  in  the  case  of  the 
first  report,  since  plan  approval. 

Revision  to  Georgia's  Flan  for  Visibility 
Protectioa  in  Class  1  Areas 

The  revision  to  Georgia's  plan  for 
visibihty  protection  in  Class  I  areas, 
entitled  "Visibihty  SIP",  is  divided  into  3 
main  sections  as  follows: 

I.  Background 

II.  Additional  Visibility  SIP 

Requirements 

III.  General  Plan  Requirements 
Section  (Background)  describes  the 

scope  and  intent  of  Georgia's  visibility 
program.  It  identified  that  in  May  1985 
the  GEPD  adopted  its  original  plan  for 
visibility  protection  in  Class  I  areas  in 
Georgia.  It  restates  from  the  May  1985 
plan  the  three  mandatory  class  I  areas 
in  Georgia — the  Okeefenokee,  Cohutta, 
and  Wolf  Island  Wilderness  Areas.  It 
identifies  the  nearby  Class  I  areas 
located  in  North  Carolina  which  may  be 
affected  by  sources  in  Georgia — the 
Joyce  Kilmer — Slick  Rock  and  Shining 
Rock  Wilderness  Areas.  It  restates  the 
pollutants  which  are  most  involved  in 
visibility  impairment — fine  particulates, 
nitrogen  dioxide  and  sulfur  dioxide.  It 


points  out  that  in  the  original  plan. 
Georgia  provided  its  preliminary 
assessment  of  visibility  impainnent  in 
each  of  the  Class  I  areas,  that  Geoigia 
coordinated  its  plan  development  with 
the  affected  FLM's,  and  that  the  original 
plan  outlines  the  State's  notification  and 
review  procedures  for  evaluating  new 
sources  and  describes  the  State's 
visibility  monitoring  plan. 

Section  U  (Additional  Visibility  SIP 
Requirements)  states  that  the  original 
plan  addressed  visibility  monitoring  and 
new  source  review,  and  the  remaining 
portion  of  the  visibility  SIP  requirements 
are  being  addressed  by  this  revision. 

Section  III  (General  Plan 
Requirements)  addresses  each  of  the 
general  plan  requirements  pursuant  to 
40  CFR  51.302(c)  as  previously 
identified.  In  March  1985,  the  GEPD 
contacted  the  FLM's  for  the  Class  I 
areas  and  requested  their  assistance  in 
characterizing  the  visibility  needs  for 
each  area.  None  of  the  FLM's  identified 
any  integral  vistas  nor  any  existing 
manmade  visibility  impairment 
attributable  to  a  source  or  small  group  of 
sources.  In  June  and  July  1967,  the  FLM's 
were  notified  and  provided  the 
opportunity  to  participate  in  the  further 
development  of  the  visibility  protection 
program  (copies  of  correspondence 
included  witit  plan).  This  notification 
meets  the  Federal  Land  Manager 
Coordination  requirements  as  specified 
in  40  CFR  51.302. 

Since  reasonably  attributable 
impairment  has  not  been  identified  for 
any  of  the  Class  I  areas  covered  by  the 
Georgia  plan,  and  no  integral  vistas 
have  been  identified,  the  State  need  not 
address  the  general  plan  requirements 
for  BART,  Integral  Vistas,  or  provisions 
to  address  existing  visibility 
impairment,  hlowever.  the  State  has 
provided  that  Federal  Land  Managers 
may  in  the  future  identify  visibility 
impairment  due  to  individual  sources, 
and  at  such  time  the  State  will  review 
its  plan  and  the  need  for  BART.  A  BART 
analysis  will  be  performed  and  the 
source  or  sources  will  be  required  to 
implement  a  BART  decision. 

The  final  provision  of  the  general  plan 
requirements  is  the  State's  long-term 
(10-15  year)  strategy  for  making 
reasonable  progress  towards  the 
national  goal.  In  developing  the  long- 
term  strategy,  the  GEPD  addressed  each 
of  the  six  factors  required  by  §  S1.306(e) 
as  follows: 

1.  Emission  reductions  due  to  ongoing 
air  pollution  control  programs — Georgia 
stated  that  it  presently  operates  an  air 
pollution  control  program  which 
addresses  control  of  existing  as  well  as 
new  sources  for  emissions  of  particulate 
matter,  nitrogen  oxides  and  sulfur 


dioxide.  They  feel  these  programs  are 
adequate  for  preventing  any  future 
visibility  impairment. 

2.  Additional  emission  limitations  and 
schedules  for  compliance — The  State  is 
not  considering  any  additional  emission 
regulations  since  reasonably 
attributable  impainnent  has  not  been 
identified. 

3.  Measures  to  mitigate  the  impact  of 
construction  activities — ^The  State  points 
out  that  the  Class  I  areas  in  Georgia  are 
located  in  areas  which  construction 
activities  are  at  a  minimum.  They  also 
state  that  a  fugitive  dust  regulation  is  in 
place  to  provide  for  reasonable  control 
of  construction  activities.  They  feel  that 
construction  activities  have  little  or  no 
impact  on  visibility  in  any  of  the  Class  I 
areas  in  Georgia. 

4.  Source  retirement  and  replacement 
schedules — ^The  State  does  not  feel  that 
a  specific  retirement  or  replacement 
program  is  needed  at  this  time. 

5.  Smoke  management  techniques  for 
agriculture  and  forest  management 
purposes — The  State  does  not  have 
regulations  which  limit  forest  or 
agricultural  burning.  Prescribed  burning 
on  forest  and  agricultural  lands  does 
occur  under  the  supervision  of  the 
Georgia  Forestry  Commission  using 
established  prescribed  burning 
procedures  which  are  used  to  minimize 
the  impacts  on  visibility  of  the  bums. 
The  State  does  have  a  regulation  which 
addresses  open  burning  of  land  clearing 
materials  and  yard  trash.  The  State  feels 
that  these  procedures  are  adequate  for 
making  progress  towards  the  national 
goal. 

6.  Enforcement  of  emission  limitations 
and  control  measures — Georgia  states 
that  it  has  an  ongoing  and  effective 
enforcement  program  that  is  adequate 
for  making  progress  towards  the 
national  goal. 

The  final  portion  of  Georgia's  long- 
term  strategy  involves  the  State's 
requirement  to  periodically  review  and 
revise  (as  appropriate)  the  long-term 
strategy,  and  to  prepare  a  report  to  the 
Administrator  and  to  the  public 
pursuant  to  S  51.306(c).  The  State  of 
Georgia  has  fiilly  met  this  requirement. 

Final  Action 

After  reviewing  Georgia's  plan  for  the 
protection  of  visibility  in  federal  Class  I 
areas,  EPA  finds  that  the  plan  satisfies 
all  of  the  remaining  requirements  of  the 
visibility  regulations  specified  in  the 
second  part  of  the  settlement  agreement. 
EPA  is  therefore  approving  the  visibility 
plan  submitted  by  the  State  of  Georgia 
on  August  31, 1987. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 


views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
September  12, 1988,  unless,  within  30 
days  of  its  pubUcation,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  pubUc  is  advised  that 
this  action  will  be  effective  September 
12, 1988. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  PR  8709). 

llie  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  12, 1988.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  S  307(b)(2).) 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Sulfur  oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Georgia  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  July  5, 1988. 
Lee  M.  Thomas. 
Administrator. 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

Siibpart  L— <3eorgia 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.570  is  amended  by 
adding  paragraph  (c)(34)  to  read  as 
follows; 

SS2.570    ktentification  of  plan. 
***** 

(c)  •  *  • 

(34)  Revision  to  Georgia's  plan  for 
visibilify  protection  in  Class  I  areas 


entitled  "Visibilify  SIF'  submitted  to 
EPA  on  August  31, 1987,  by  the  Georgia 
Environmental  Protection  Division 
(GEPD)  to  satisfy  the  Part  2  visibilify 
requirements. 

(i)  Incorporation  by  reference. 

(A)  June  10, 1988,  letter  firom  the 
Georgia  Department  of  Natural 
Resources,  and  page  5  of  the  section 
entitled  "Visibility  SIP"  which  is  part  of 
the  Georgia  plan  for  visibility  protection 
in  Class  I  areas.  This  page  contains  the 
periodic  review  requirements  satisfying 
40  CFR  51.306(c],  and  was  adopted  by 
the  Georgia  Department  of  Natural 
Resources  on  August  31, 1987. 

(ii)  Additional  material 

(A)  Nanative  entitled  "Visibility  SIF', 
a  revision  to  Georgia's  plan  for  visibility 
protection  in  Class  I  areas. 
***** 

[FR  Doc.  88-15464  Filed  7-11-68;  8:45  am] 
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40  CFR  Part  52 
[FRL-3412-1;  KY-0481 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky; 
Protection  of  VisltriHty  In  Class  I  Areas 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnow;  Final  rule. 

summary:  In  this  action,  EPA  is 
approving  a  revision  to  the  Kentucky 
State  Implementation  Plan  (SIP)  which 
was  submitted  on  August  31, 1987.  This 
submittal,  Kentucky's  plan  for  the 
protection  of  visibilify  in  Class  I  areas, 
satisfies  EPA's  requirements  as  set  forth 
in  40  CFR  51.300  through  51.304  and 
51.306.  These  visibilify  provisions  were 
submitted  to  EPA  in  order  to  satisfy  the 
second  part  of  the  Settlement 
Agreement  with  the  Environmental 
Defense  Fund,  et  al.,  described  at  49  FR 
20647  on  May  16, 1984.  The  schedule  for 
submittal  and  promulgation  of  these 
visibilify  provisions  was  renegotiated 
and  subsequently  extended  by  a  court 
order  on  September  9, 1986. 

The  second  part  of  the  settlement 
agreement  required  EPA  to  propose  and 
promulgate  Federal  Visibility  SIFs, 
henceforth  called  Federal 
Implementation  Plans  (FIP's),  addressing 
the  general  visibilify  plan  provisions 
including  implementation  control 
strategies  (§  51.302),  integral  vista 
protection  (§§  51.302  through  51.307), 
and  long-term  strategies  (S  51.306)  for 
those  states  whose  SIFs  EPA  had 
determined  to  be  inadequate  with 
respect  to  the  above  provisions  (see 
January  23, 1986,  notice  of  deficiency  (52 
FR  3046)  and  March  12, 1987.  notice 


proposing  FIFs  for  deficient  State  SIP's 
(51  FR  7803)).  However,  as  provided  in 
the  renegotiated  settlement  agreement,  a 
state  codd  avoid  the  promulgation  of 
said  provisions  if  they  submitted  a 
visibilify  SIP  by  August  31, 1987.  The 
Commonwealth  of  Kentucky  submitted 
such  an  approvable  plan.  The  principal 
effect  of  the  Kentucky  visibility  plan  is 
to  assure  that  the  State  is  making  and 
continues  to  make  progress  towards  the 
national  goal  of  "prevention  of  any 
future,  and  the  remedying  of  any 
existing,  impainnent  of  visibility  in 
mandatory  class  I  Federal  areas  which 
impairment  results  from  manmade  air 
pollution." 

DATES:  This  action  will  become  effective 
on  September  12. 1988,  unless  notice  is 
received  by  August  11, 1988,  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Stuart 
Perry  at  the  EPA  Regional  Office 
address  listed  below.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta, 
Geoigia  30365 
Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet, 
Department  for  Environmental 
Protection,  Division  for  Air  Qualify, 
Frankfort  Office  Park,  18  Reilly  Road, 
Frankfort  Kentucky  40601 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
Stuart  Perry  of  the  EPA  Region  IV  Air 
Programs  Branch,  at  the  address  given 
above,  telephone  (404)  347-2864  or  FTS 
257-2864. 
SUPPLEMENTARY  INFORMATION:  On 

August  31, 1987,  the  Kentucky 
Department  for  Environmental 
Protection  (KDEP)  submitted  to  EPA  for 
approval  a  revision  to  the  Kentucky  SIP, 
and  EPA  is  today  approving  the 
revision.  This  submittal  contained 
certification  that  the  revision  was 
preceded  by  adequate  notice  and  a 
public  hearing.  A  discussion  of  the 
revision  now  follows. 

Background 

On  December  2, 1980,  EPA 
promulgated  visibility  regulations  at  45 
FR  60084,  codified  at  40  CFR  51.300  et 
seq.  Tlie  visibilify  regulations  required 
that  the  36  states  listed  in  S  51.3(n(b)(2): 
(1)  Develop  a  program  to  assess  and 
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remedy  viiibility  impainnent  bom  new 
and  existing  sources,  (2)  develop  a  long- 
term  (10  to  15  years)  strategy  to  assure 
progress  toward  the  national  goal,  (3) 
develop  a  visibility  monitoring  strategy 
to  coUect  information  on  visibility 
conditions,  and  (4)  consider  any 
"integral  vistas"  (important  views  of 
landmarks  or  panoramas  that  extend 
outside  of  die  boundaries  of  the  Class  I 
area  and  considered  by  the  Federal 
Land  Managers  (FLM's)  to  be  critical  to 
the  visitor's  enjoyment  of  the  Class  1 
areas)  in  all  aspects  of  visibility 
protection.  These  regulations  only 
address  a  type  of  visibility  impainnent 
which  can  be  traced  to  a  single  source 
or  small  group  of  sources  known  as 
reasonably  attributable  impairment  or 
"plume  bli^t."  The  EPA  deferred  action 
on  the  regulation  of  widespread 
homogeneous  haze  (referred  to  as 
regional  haze)  and  urban  plumes  due  to 
scientific  and  technical  limitations  in 
visibility  monitoring  techniques  and 
modeling  methods  (see  45  FR  80085  col. 

3). 

In  December  1982.  environmental 
groups  filed  a  citizen's  suit  in  the  United 
States  District  Coiut  for  the  Northern 
District  of  California  alleging  that  EPA 
had  failed  to  perform  a  nondiscretionary 
duty  under  section  110(c)  of  the  Act  to 
promulgate  visibility  SIFs  for  the  35 
states  that  had  failed  to  submit  SIFs  to 
EPA  (EDF  vs  Gorsuch,  Number  C82-6850 
RPA).  The  State  of  Alaska  had 
submitted  a  SIP  which  was  approved  on 
July  5. 1983,  at  48  FR  30623.  The  EPA  and 
the  platnti^  negotiated  a  settlement 
agreement  for  the  remaining  states 
which  the  court  approved  by  order  on 
April  20, 1964.  EPA  announced  the 
details  of  the  settlement  agreement  at  49 
FR  20647  (May  lMge4). 

The  settlement  agreement  required 
EPA  to  promulgate  federal  visibility 
SIFs,  henceforth  called  Federal 
Implementation  Plans  (FIP's),  on  a 
specified  schedule  for  those  states  that 
have  not  submitted  visibility  SIP 
revisions  to  EPA.  Specifically,  the  first 
part  ot  the  agreement  required  EPA  to 
propose  and  promulgate  FIP's  which 
cover  the  monitoring  and  new  source 
review  (NSR)  provisions  under  40  CFR 
51.305  and  51.307  provided  the  states  did 
not  submit  SIP's  by  May  6. 1965. 

On  May  3. 1965.  Kentucky  submitted  a 
draft  visibility  SIP  to  address  the 
requirements  of  40  CFR  51.305  and 
51.307.  EPA  was  required  to  approve  the 
State  submittal  or  to  promulgate  federal 
programs  by  January  6, 1966.  On 
February  13, 1986,  EPA  promulgated  a 
federal  program  to  meet  the 
requirements  of  IS  51.305  and  51.307  for 
Kentucky  since  the  State  had  not  yet 


submitted  a  final  plan.  The  federal 
program  which  is  covered  by  the  federal 
visibility  monitoring  strategy  (S  52.28) 
and  visibility  NSR  program  (}  52^7  and 
52.28],  was  promulgated  as  part  of  the 
Kentucky  SIP.  On  February  20, 1966, 
Kentucky  submitted  a  final  SIP  revision 
to  satisfy  the  requirements  of  40  CFR 
51.305  and  51.307.  The  submittal 
consisted  or  revisions  to  Regulations  401 
KAR  51.017  (Ptevenfion  of  Significant 
Deterioration  (PSD))  and  401  KAR  51.062 
(New  Source  Review  in  Nonattainment 
Areas)  to  satisfy  the  requirements  of  40 
CFR  51.037.  EPA  proposed  approval  of 
the  PSD  regulation  on  March  17, 1987  (52 
FR  8311).  However,  since  EPA  has  not 
yet  approved  the  PSD  or  nonattainment 
NSR  rules,  EPA  has  not  removed  the 
provisions  which  were  promulgated  on 
February  13, 1986,  to  meet  the 
requirements  of  40  CFR  51.307.  Also, 
included  with  the  submittal  was  a 
visibility  monitoring  plan  to  satisfy  the 
40  CFR  51.305  requirements.  EPA  has 
not  yet  acted  to  approve  the  monitoring 
plan  which  would  replace  the  federally 
promulgated  provisions. 

The  second  part  of  the  settlement 
agreement  required  EPA  to  determine 
the  adequacy  of  the  SIFs  to  meet  the 
remaining  provisions  of  the  visibility 
regulations.  These  provisions  are  the 
general  plan  provisions  including 
implementation  control  strategies 
(S  51.302).  integral  vista  protection 
(§S  51J02  through  51.307)  and  long-term 
strategies  (§  51.306).  The  settlement 
agreement  required  EPA  to  propose  and 
promulgate  FOP's  on  a  specified  schedule 
to  remedy  any  deficiencies.  The  original 
deadlines  for  promulgating  the  FIP's 
were  extended  by  a  court  order  on 
September  0, 1986.  The  order  provided 
that  a  state  could  avoid  federal 
promulgation  if  it  submitted  a  SIP  to 
address  the  Part  2  (remaining  visibility 
provisions)  requirements  by  August  31, 
1987. 

The  remaining  visibility  provisions  are 
spelled  out  in  %  51.302(c)  (General  Plan 
Requirements)  and  require  that  the  SIP's 
include: 

1.  An  assessment  of  visibility 
impairment  and  a  discussion  of  how 
each  element  of  the  plan  relates  to  the 
national  goal, 

2.  Emission  limitations,  or  other 
control  measures,  representing  best 
available  retrofit  technology  (BART)  for 
certain  sources. 

3.  Provisions  to  protect  integral  vistas 
identified  pursuant  to  §  51.304. 

4.  Provisions  to  address  any  existing 
impairment  rprtified  by  the  FIM.  and 

5.  A  long-term  (10-15)  year  strategy 
for  making  progress  toward  the  national 
goal  pursuant  to  {  51.300. 


On  January  23. 1986.  at  51  FR  3046, 
EPA  preUminarily  determined  that  the 
SIFs  of  32  states  (including  Kentucky) 
were  deficient  with  respect  to  the 
remaining  visibility  provisions.  In  that 
same  notice,  based  on  information 
received  from  the  Department  of  the 
Interior  (OOI)  and  the  Roosevelt 
Campobello  International  Park 
Commission.  10  Class  I  areas  in  7  states 
were  identified  as  experiencing  visibility 
impainnent  within  the  park  boundaries 
which  may  be  traceable  to  specific 
sources  (reasonably  attributable 
impairment  (RAl)).  However,  the  DOI 
stated  in  its  certification  of  impairment 
that  the  results  from  the  National  Park 
Service  (NPS)  visibility  monitoring 
program  indicate  that  scenic  views  are 
affected  by  uniform  haze  at  all  ffPS 
monitoring  locations  within  the  lower  48 
states.  Kentucky  was  not  identified  as 
experiencing  RAI.  Also,  oo  integral  vista 
has  been  identified  for  any  Class  I  area 
in  Kentucky.  Since  Kentucky's  Class  I 
areas  are  not  experiencing  reasonably 
attributable  impairment  of  visibility,  and 
since  no  integral  vistas  have  been 
identified,  items  2, 3.  and  4  of  the  above 
list  do  not  apply  (this  is  so  stated  in  the 
Kentucky  plan).  'The  Kentucky  plan 
revolves  solely  about  the  State's  long- 
term  strategy. 

Plan  Requirements — ^Long-Term 
Strategy 

EPA's  regulations  require  that  the 
long-term  strategy  be  a  10  to  15  year 
plan  for  making  reasonable  progress 
towards  the  national  goal.  The  long-term 
strategy  must  cover  any  existing 
impairment  that  the  FL^  certified  and 
any  integral  vista  that  the  FLM's  have 
declared  at  least  six  months  before  plan 
submission.  A  long-term  strategy  must 
be  developed  which  cavers  each  Class  1 
area  within  the  state  and  each  Class  I 
area  in  another  state  that  may  be 
affected  by  sources  within  the  state.  The 
strategy  must  be  coordinated  with 
existing  plans  and  goals  for  a  Class  I 
area  including  those  of  the  FLM's.  The 
strategy  must  state  with  reasonable 
specificity  why  it  is  adequate  for  making 
reasonable  progress  toward  the  national 
goal  and  include  provisions  for  the 
review  of  the  impact  of  new  sources  as 
required  by  S  51.307.  The  state  must 
consider  as  a  minimum  the  following  six 
factors  in  the  long-term  strategy: 

1.  Emission  reductions  due  to  ongoing 
air  pollution  control  programs; 

2.  Additional  emission  limitations  and 
schedules  for  compliance: 

3.  Measures  to  mitigate  the  impacts  of 
construction  activities; 

4.  Source  retirement  and  replacement 
schedules; 


5.  Smoke  management  techniques  for 
agricultural  and  forestry  management 
purposes,  including  such  plans  as 
currently  exist  within  the  state  for  these 
purposes;  and 

6.  Enforcement  of  emission  limitations 
and  control  measures. 

The  SIP  must  include  a  statement  as 
to  why  these  factors  were  or  were  not 
addressed  in  developing  the  long-term 
strategy. 

The  state  must  commit  to  periodic 
review,  and  revision  if  appropriate,  of 
the  SIP  on  a  schedule  not  less  frequent 
than  every  three  years.  At  the  time  of 
the  periodic  review,  a  report  must  be 
developed  in  consultation  with  the 
FLM's  and  submitted  to  the 
Administrator  and  to  the  public.  The 
report  must  contain  an  assessment  of 
the  following: 

1.  The  progress  achieved  in  remedying 
existing  impairment  of  visibility  in  any 
mandatory  Class  I  federal  area; 

2.  The  ability  of  the  long-term  strategy 
to  prevent  future  impairment  of  visibility 
in  any  mandatory  Class  I  federal  area; 

3.  Any  change  in  visibility  since  the 
last  such  report,  or  in  the  case  of  the 
first  report,  since  plan  approval; 

4.  Additional  measures,  including  the 
need  for  SIP  revisions,  that  may  be 
necessary  to  assure  reasonable  progress 
toward  the  national  visibility  goal; 

5.  The  progress  achieved  in 
implementing  BART  and  meeting  other 
schedules  set  forth  in  the  long-term 
strategy: 

6.  The  impact  of  any  exemption 
granted  under  section  51.303;  and 

7.  The  need  for  BART  to  remedy 
existing  visibility  impairment  of  any 
integral  vista  listed  in  the  plan  since  the 
last  such  report,  or,  in  the  case  of  the 
first  report,  since  plan  approval. 

Kentucky's  Plan  for  Protection  of 
Visibility  in  Class  I  Areas  (Part  II) 

The  Kentucky  Plan  is  divided  into  four 
main  sections  as  follows: 

1.  Necessity  for  Plan 

2.  General  Plan  Requirements 

3.  Periodic  Review 

4.  Conclusion 

Section  1  (Necessity  for  Plan) 
identifies  the  purpose  and  goal  of  the 
visibility  plan.  It  identifies  the 
mandatory  Class  1  area  located  in  the 
State  (Mammoth  Cave  National  Park), 
as  well  as  the  Class  I  area  located  in 
Missouri  (Mingo  Wilderness  Refuge) 
that  may  be  affected  by  sources  in 
Kentucky.  Kentucky's  plan  also 
identifies  the  pollutants  most  involved 
in  visibility  impainnent — sulfur  dioxide, 
oxides,  particulate  matter,  and  ozone. 

Section  2  (General  Plan  Requirements) 
is  divided  into  four  parts  as  follows:  Part 


(a)  (Consultation  with  Federal  Land 
Managers)  provides  that  Kentucky  has 
met  all  of  the  Federal  Land  Manager 
coordination  requirements  as  required  in 
40  CFR  51.302.  Kentucky  notified  the 
appropriate  FLM's  for  the  affected  Class 
I  areas  via  correspondence  dated  ]uly 
13. 1987  (copies  included  in  Appendix  A 
of  the  plan).  The  FLM's  were  also 
contacted  by  phone  on  June  23, 1987,  to 
notify  them  that  Kentucky  was 
developing  a  visibility  SIP  and  to  afford 
them  an  opportunity  to  identify  any 
visibility  impairment.  Kentucky  further 
states  that  the  FLM's  can  certify  the 
source-specific  impairment(s)  of  Class  I 
areas  at  any  time. 

Part  (b)  (Assessment  of  Visibility 
Impairments]  provides  that  no  sources 
in  the  Commonwealth  have  been 
identified  as  causing  source-specific 
visibility  impairment  in  either  the 
Mammoth  Cave  or  the  Mingo 
Wilderness  area.  Also,  the  National 
Park  Service  has  not  identified  any 
integral  vistas  for  any  of  the  Class  I 
areas  in  Kentucky  or  Missouri. 

Part  (c)  (Emission  Controls 
Representing  Best  Available  Retrofit 
Technology)  provides  that  since  no 
existing  sources  have  been  identified  to 
negatively  impact  visibility,  the 
implementation  of  BART  is  not  required 
at  this  time.  Also,  if  any  source-specific 
impairment  is  identified,  then 
Kentucky's  plan  will  be  adjusted  to 
develop  necessary  regulatory  authority 
to  implement  BART,  and  to  set  emission 
limitations  and  compliance  schedules 
representing  BART. 

Part  (d)  (Long-term  Emission  Control 
Strategy)— Kentucky  lists  the  six  (6)  SIP 
factors  required  by  40  CFR  51.306(e). 
Kentucky  then  states  that  since  there  is 
no  identified  impairment  due  to  "plume 
blight"  in  either  Class  I  area  potentially 
affected  by  Kentucky  sources,  the 
Cabinet  feels  that  the  long-term  strategy 
need  not  address  the  following  topics: 

1.  Additional  emission  limitations  and 
schedules  for  compliance; 

2.  Source  retirement  and  replacement 
schedules;  and 

3.  Enforceability  of  emission 
limitations  and  control  measures. 

Kentucky  has  provided  discussions 
regarding  (he  three  remaining  SIP 
factors  required  by  40  CFR  51.306(e). 
These  are  as  follows: 

1.  Emission  reduction  due  to  ongoing 
air  pollution  control  programs — 
Kentucky  has  a  number  of  regulations  to 
control  emissions  from  major  industrial 
sources  to  achieve,  to  maintain,  and  to 
enhance  the  quality  of  the  ambient  air  in 
the  Conunonwealth,  including  its  PSD, 
Nonattainment  NSR,  and  its  regulations 
for  existing  and  new  process  operations. 
Kentucky  feels  that  these  regulations  are 


adequate  for  the  control  of  emissions 
ft-om  new  and  existing  sources  to 
achieve  the  national  goal. 

2.  Measures  to  mitigate  the  impacts  of 
construction  activities — ^Kentucky  states 
that  no  construction  activity  or  practice 
in  the  Conunonwealth  has  been 
identified  to  negatively  impact  the  air 
quality  of  any  Class  I  area.  However, 
die  State  regulation  for  the  control  of 
fugitive  particulate  matter  (dust) 
emissions  (401  KAR  63.010)  prohibits 
fugitive  emissions  of  particulates  from 
activities  such  as  material  handling 
operations  and  construction.  Kentucky 
feels  that  this  State  regulation  is 
adequate  to  achieve  the  national  goal. 

3.  Smoke  Management  Techniques — 
Kentucky  regulates  open  burning  (401 
KAR  63.005).  Kentucky  states  that 
"Although  the  provisions  of  this 
regulation  exempt  fires  set  for 
recognized  agricultural,  silvicultural, 
range,  and  wild  life  management 
practices,  there  is  no  present  indication 
that  open  burning  in  Kentucky  for  those 
purposes  are  impairing  visibility  in 
either  of  the  potentially  affected  Class  I 
areas."  Kentucky  feels  that  the  State 
regulation  on  open  burning  is  adequate 
to  achieve  the  national  goal. 

Section  3  (Periodic  Review)— The  final 
portion  of  Kentucky's  long-term  strategy 
involves  the  State's  requirement  to 
periodically  review  and  revise  (as 
appropriate)  the  long-term  strategy,  and 
to  prepare  a  report  to  the  Administrator 
and  to  the  public.  EPA  commented  to  the 
State  that  the  plan  did  not  state  with 
sufficient  clarity  Kentucky's  intentions 
with  respect  to  the  reporting 
requirements.  In  response,  Kentucky  on 
October  9, 1987,  submitted  to  EPA  a 
letter  of  clarification  regarding  its 
intentions  with  respect  to  the  periodic 
reporting  requirements  of  40  CFR 
51.306(c).  This  letter  cleared  up  any 
ambiguity  that  might  have  existed  in  the 
visibility  plan.  Therefore,  Kentucky  has 
fully  met  the  requirements  for  a  long- 
term  strategy,  including  those  pursuant 
to  §  51.306(c). 

Section  4  (Conclusion)  presents  the 
State's  overall  view  regarding  their 
visibility  plan  and  states  that  "since  no 
source-specific  impairment(s)  has  been 
identified  in  any  designated  Class  I 
areas,  the  Cabinet  feels  that  this  plan  is 
adequate  to  protect  visibility  in  Class  I 
areas."  ____ 

Final  Action 

After  reviewing  Kentucky's  plan  for 
the  protection  of  visibility  in  Class  I 
areas  (Part  II),  EPA  finds  that  the  plan 
satisfies  all  of  the  remaining 
requirements  of  the  visibility  regulations 
specified  in  the  second  part  of  the 
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settlement  agreement.  EPA  is  therefore 
approving  the  visibility  plan  submitted 
by  the  Commonwealth  of  Kentucky  on 
August  31. 1987. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
September  12, 1988,  unless,  within  30 
days  of  its  pubtication,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  September 
12.198a 

Under  5  U.S.C.  605(b).  I  certify  diat 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  12, 1988.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Sulfur  oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
KentucJcy  was  approved  by  the  Director  of 
the  Federal  Register  on  fuly  1. 1982. 

Date:  July  5, 1988. 
LeeM.  Thoma*. 
Administrator. 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52-{  AMENDED] 
Subpart  S— Kentucky 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Section  52.920  is  amended  by 
adding  paragraph  (c)(52)  to  read  as 
follows: 


§  52.920    MsHlWIc  etioo  of  pien. 

*  *        •        •        • 

(c)  •  *  * 

(52)  Kentucky  Plan  for  the  "Protection 
of  Visibility  in  Class  I  Areas  (PART  U)" 
submitted  to  EPA  on  August  31. 1987,  by 
the  Kentucky  Department  for 
Environmental  Protection  (KDEP)  to 
satisfy  the  Part  2  visibihty  requirements. 

(i)  Incorporation  by  reference. 

(A)  June  8. 1968.  letter  from  the 
Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet, 
October  9, 1967,  clarification  letter  from 
the  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet,  and 
page  8  of  the  Kentucky  plan  for  the 
protection  of  visibility  in  Class  I  areas 
(PART  11)  containing  the  periodic  review 
requirements  satisfying  40  CFR  51.306(c), 
adopted  on  August  31, 1987. 

(ii)  Additional  material. 

(A)  Narrative  entitled  'The  Kentucky 
Plan  for  the  Protection  of  Visibility  in 
Class  I  Areas  (PART  II)." 

*  *        •        •        • 

(FR  Doc.  88-15463  Filed  7-11-88;  8:45  am) 
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40  CFR  Part  52 

IA-1-FRL-3412-3] 

Approval  and  Promulgation  of  Air 
Quality  Implemantatlon  Plana; 
Cotnacticul;  RasaonaMy  Avallalila 
Control  Technology  for  Sf)ongax 
International  Ltd. 

AitfNCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Connecticut. 
This  revision  establishes  and  requires 
the  use  of  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compounds  (VOC)  emissions 
from  Spongex  International.  LTD. 
(Spongex)  in  Shelton,  Connecticut.  The 
intended  e^ect  of  this  action  is  to 
approve  a  source-specific  RACT 
determination  made  by  the  State  in 
accordance  with  commitments  made  in 
its  Ozone  Attainment  Plan  which  was 
approved  by  EPA  on  March  21, 1984  (49 
FR  10542).  This  action  is  being  taken  in 
accordance  with  section  110  of  the 
Clean  Air  Act. 

EFFCCnvE  date:  This  rule  will  become 
effective  August  11, 198& 
ADORESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Management 
Division.  U.S.  Environmental  Protection 


Agency,  Region  I,  JFK  Federal  Building. 
Room  2313,  Boston,  MA  02203:  and  the 
Air  Compliance  Unit,  Department  of 
Environmental  Protection,  State  Office 
Building,  165  Capitol  Avenue.  Hartford, 
CT  06108. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Conroy,  (617)  565-3252;  FTS 
835-325Z 

SUPPLEMENTARY  INFORMATION:  On 
March  22. 1968  (53  FR  9334).  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  State  of 
Connecticut.  The  NPR  proposed 
approval  of  State  Order  No.  8008  as  a 
revision  to  the  Connecticut  SIP.  The 
Bnal  State  Order  was  submitted  by 
Connecticut  as  a  formal  SIP  revision  on 
August  31. 1987.  The  provisions  of  the 
Connecticut  Department  of 
Environmental  Protection's  (DEP's)  State 
Order  defme  and  impose  RACT  on 
Spongex  as  required  by  subsection  22a- 
174-20(ee).  "Reasonably  Available 
Control  Technology  for  Large 
Sources."of  Connecticut's  Regulations 
for  the  Abatement  of  Air  Pollution. 

Under  Subsection  22a-174-20(ee),  the 
Connecticut  DEP  determines  and 
imposes  RACT  on  all  stationary  sources 
with  the  potential  to  emit  one  hundred 
tons  per  year  or  more  of  VOC  that  are 
not  already  subject  to  RACT  under 
Connecticut's  regulations  developed 
pursuant  to  the  control  techniques 
guidelines  (CTG)  documents.  EPA 
approved  this  regulation  on  March  21. 
1984  (49  FR  10642)  as  part  of 
Connecticut's  1982  Ozone  Attainment 
Plan.  That  approval  was  granted  with 
the  agreement  that  all  source-specific 
RACT  determinations  made  by  the  DEP 
would  be  submitted  lo  EPA  as  source- 
specific  SIP  revisions. 

A  detailed  description  of  Spongex's 
manufacturing  process  was  provided  in 
the  NPR  referenced  above  and  will  not 
be  restated  here.  No  public  comments 
were  received  on  the  NPR. 

State  Order  No.  8006  requires  Spongex 
to  either  implement  a  reformulation 
program  which  reduces  VOC  emissions 
by  a  minimum  of  sixty-five  percent  on  a 
solids-equivalent  basis  (i.e.,  a  sixty-five 
percent  reduction  is  required  from  the 
historical  Pre-RACT  baseline  specified 
in  terms  of  pounds  VOC  per  pound  of 
compound  mix  or  per  pound  of  polyvinyl 
chloride  (PVC)  utilized),  or  to  install 
fume  incineration  control  equipment 
which  achieves  an  overall  reduction  in 
VOC  emissions  from  the  total  process  of 
at  least  sixty-five  percent.  Under  this  ~ 
latter  option,  the  overall  reduction  of 
sixty-five  percent  can  be  accomplished 
by  maintaining  the  normalizing  ovens 
such  that  they  emit  a  minimum  of  eighty 
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percent  of  the  total  VOC  emissions  from 
the  process,  and  utilizing  add-on  control 
equipment  which  meets  a  minimum 
ninety  percent  capture  efficiency  and  a 
minimtun  ninety  percent  destruction 
efficiency.  If  Spongex  cannot  maintain 
the  normalizing  ovens  such  that  they 
emit  a  minimum  of  eighty  percent  of  the 
total  VOC  emissions  from  the  process, 
then  it  will  be  required  to  increase  the 
capture  efficiency  and  destruction 
efficiency  of  the  add-on  control 
equipment  to  the  appropriate  levels 
necessary  to  maintain  the  overall  sixty- 
five  percent  reduction. 

Spongex  has  indicated  to  the  DEP  that 
it  intends  to  comply  with  the  State 
Order  by  reformulating  every  one  of  its 
product  formulations  such  that  a  sixty- 
five  percent  reduction  is  achieved  for 
each  product  from  the  historical  Pre- 
RACT  level.  Spongex  has  submitted  a 
table  to  the  DEP  which  lists  the  Pre- 
RACT  and  Post-RACT  emissions  rates 
for  each  product  formulation.  The 
emissions  rates  are  specified  in  terms  of 
pounds  VOC  per  pound  of  PVC.  The 
Pnst-RACT  emissions  rate  for  each 
formulation  represents  a  sixty-five 
percent  reduction  from  the  historical 
Pre-RACT  level  for  that  formulation.  The 
Connecticut  DEP  has  incorporated  the 
table  into  the  State  Order  as  Appendix 
A  and  states  that  the  Post-RACT 
emission  rates  in  that  table  are 
enforceable  RACT  limitations  that 
Spongex  must  adhere  to. 

Compliance  with  these  limitations  will 
be  verified  with  recordkeeping  of  each 
batch  formulation  that  is  made  by 
Spongex.  For  each  batch  formulation 
made  at  the  mixer  location,  Spongex 
will  record  the  produce  identification, 
the  batch  quantity  or  PVC  resin  utilized, 
and  the  quantity  of  pounds  VOC 
contained  in  the  batch.  Spongex  is 
required  to  keep  these  records  on  site 
for  at  least  three  years. 

EPA  has  reviewed  State  Order  No. 
8008  and  has  determined  that  the  level 
of  control  required  by  this  Order 
represents  RACT  for  Spongex. 

Final  Action 

EPA  is  approving  Connecticut  State 
Order  No.  8008  as  a  revision  to  the 
Connecticut  SIP.  The  provisions  of  State 
Order  No.  8008  define  and  impose  RACT 
on  Spongex  to  control  VOC  emissions  as 
required  by  subsection  22a-174-20(ee)  of 
Connecticut's  regulations. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 


appropriate  circuit  by  September  12, 
1988.  This  action  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Connecticut  wag  approved  by  the  Director  of 
the  Federal  Register  on  ]uly  1. 1962. 

Date:  )uiy  5. 1988. 
Lee  M.  Thomas, 

Administrator. 

Subpart  H,  Part  52  of  Chapter  L  Tide 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  H— Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(44)  to  read  as 
follows: 

§52.370    Identification  of  ptan.  . 


(c)  •  *  • 

(44)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  August  31, 
1987. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Connecticut 
Department  of  Environmental  Protection 
dated  August  31, 1987  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan. 

(B)  State  Order  No.  8008  and  attached 
Compliance  Timetable  and  Appendix  A 
(allowable  limits  by  product 
classification)  for  Spongex  International, 
Ltd.  in  Shelton,  Connecticut.  State  Order 
No.  8008  was  effective  on  August  21. 
1987. 

(ii)  Additional  materials. 

(A)  Technical  Support  Document 
prepared  by  the  Connecticut 
Department  of  Environmental  Protection 
providing  a  complete  description  of  the 
reasonably  available  control  technology 
determination  imposed  on  the  facility. 

[FR  Doc  88-15465  Filed  7-11-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Sirfety 
Administration 

49  CFR  Parts  501,  510  and  511 

Organization  and  Delegation  of 
Powers  and  Duties 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 

ACTION:  Final  rule. 

summary:  This  Notice  incorporates  a 
delegation  of  authority  to  the  Deputy 
Administrator  and.  in  the  absence  of  the 
Administrator  and  the  Deputy 
Administrator,  to  the  Managing  Director 
to  exercise  all  authority  lawfully  vested 
in  the  Administrator  and  reserved  to 
him  or  her.  except  where  specifically 
limited  by  law,  order,  regulation  or 
instruction.  This  Notice  also  makes 
technical  revisions  to  the  agency's 
organization  and  delegation  rules, 
including  the  correction  of  legal 
citations,  updating  to  reflect  recent 
statutory  enactments,  and  inclusion  of 
materials  which  had  been  inadvertently 
omitted  in  previous  printings  of  the 
Code  of  Federal  Regulations. 

EFFECTIVE  DATE:  July  12. 198& 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  A.  Hasse,  Management  and 
Data  Systems,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590  (202- 
360-4818). 

suppLEMarrARY  information:  Due  to 
internal  reorganization,  the  National 
Hi^way  Traffic  Safety  Administration 
is  aaaending  its  delegation  of  authority 
to  allow  the  Deputy  Administrator  to 
exercise,  in  the  Administrator's  absence, 
those  authorities  previously  reserved  to 
the  Administrator  and  to  allow  the 
Managing  Director  to  exercise  those 
authorities  previously  reserved  to  the 
Administrator  in  the  absence  of  both  the 
Administrator  and  the  Deputy 
Administrator. 

Additionally,  because  of  internal 
agency  reorganization,  the  position  of 
Executive  Secretary  is  retitled  the 
Director  of  the  Executive  Secretariat 
and  is  assigned  the  functions  previously 
delegated  to  the  Executive  Secretary, 
with  the  exception  of  subpoena 
authority.  This  authority  is  transferred 
from  the  Director  of  the  Executive 
Secretariat  to  the  Chief  Counsel. 

The  amendment  set  forth  below 
relates  solely  to  the  organization  and 
assignment  of  duties  within  the  agency, 
and  has  no  substantive  regulatory  effect. 
Thus,  it  is  not  covered  by  the  notice  and 
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comment  and  effective  date 
requirements  of  the  Administrative 
Procedure  Act  or  the  requirements  of 
Executive  Order  12291  or  the 
Department  of  Transportation's 
regulatory  policies  and  procedures. 
Notice  and  public  procedure  are, 
therefore,  not  required,  and  the 
amendment  may  be  made  effective  in 
less  than  thirty  days  after  publication. 

List  of  Subjects  in  49  CFR  Parts  501, 510 
and  511 

Authority,  Delegations,  Organization, 
Functions,  Subpoenas. 

In  consideration  of  the  foregoing,  Title 
49  of  the  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

1. 49  CFR  Part  501  is  revised  to  read  as 
follows: 

PART  501-ORGANIZATION  AND 
DELEGATION  OF  POWERS  AND 
DUTIES 

Sec 

501.1  Purpose. 

501.2  General. 

501.3  Organization  and  general 
responsibilities. 

501.4  Succession  to  Administrator. 

501.5  Exercise  of  authority. 

501.6  Secretary's  reservations  of  authority. 

501.7  Administrator's  reservations  of 
authority. 

501.8  Delegations. 

Autbority:  49  U.S.C.  Sections  105  and  322, 
delegation  of  authority  at  49  CFR  1.50. 

§501.1    Purpose. 

This  part  describes  the  organization  of 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  through 
Associate  Administrator,  Regional 
Administrator  and  Staff  OfTice  Director 
levels  and  provides  for  the  performance 
of  duties  imposed  on,  and  the  exercise 
of  powers  vested  in,  the  Administrator 
of  the  NHTSA  (hereafter  referred  to  as 
the  "Administrator"). 

9501.2   Qmeral. 

The  Administrator  is  delegated 
authority  by  the  Secretary  of 
Transportation  (49  CFR  1.50)  to: 

(a)  Carry  out  the  National  TrafTic  and 
Motor  Vehicle  Safety  Act  of  1966,  as 
amended  (15  U.S.C.  1381  et  seq.). 

(b)  Carry  out  the  Highway  Safety  Act 
of  1966,  as  amended  (23  U.S.C.  401  et 
seq.),  except  for  highway  safety 
programs,  research  and  development 
relating  to  highway  design,  construction 
and  maintenance,  traffic  control  devices, 
identification  and  surveillance  of 
accident  locations,  and  highway-related 
aspects  of  pedestrian  and  bicycle  safety. 

(c)  Exercise  the  authority  vested  in  the 
Secretary  by  Section  210(2)  of  the  Clean 
Air  Act.  as  amended  (42  U.S.C.  7544(2)). 


(d)  Exercise  the  authority  vested  in 
the  Secretary  by  Section  204(b)  of  the 
Federal  Railroad  Safety  Act  of  1970  (45 
U.S.C.  433(b))  with  respect  to  the  laws 
administered  by  the  National  Highway 
Traffic  Safety  Administrator  pertaining 
to  highway,  traffic  and  motor  vehicle 

fl&ffitV 

(e)  Carry  out  the  Act  of  July  14.  igoa 
as  amended  (23  U.S.C.  313  note)  and  the 
National  Driver  Register  Act  of  1982  (23 
U.S.C.  401  note). 

(f)  Carry  out  the  functions  vested  in 
the  Secretary  by  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  as 
amended  (15  U.S.C.  1901  et  seq.),  except 
section  512. 

(g)  Administer  the  following  sections 
of  Title  23,  United  States  Code,  with  the 
concurrence  of  the  Federal  Highway 
Administrator 

(1)  141,  as  it  relates  to  certification  of 
the  enforcement  of  speed  limits; 

(2)  154  (a),  (b),  (d),  (e).  (f),  (g)  and  (h): 
and 

(3)  158. 

(h)  Carry  out  the  consultation 
functions  vested  in  the  Secretary  by 
Executive  Order  11912,  as  amended. 

(!)  Carry  out  section  209  of  the  Surface 
Transportation  Assistance  Act  of  1978, 
as  amended  (23  U.S.C.  401  note),  and 
section  165  of  the  Surface 
Transportation  Assistance  Act  of  1982, 
as  amended  (23  U.S.C.  101  note),  with 
respect  to  matters  within  the  primary 
responsibility  of  the  National  Highway 
Traffic  Safety  Administrator. 

(j)  Administer  section  414(b)(1)  of  the 
Surface  Transportation  Assistance  Act 
of  1982,  as  amended  (49  U.S.C.  App. 
2314)  with  concurrence  of  the  Federal 
Highway  Administrator,  and  section 
414(b)(2). 

(k)  Carry  out  section  2(c)  of  the  Truth 
in  Mileage  Act  of  1986  (15  U.S.C.  1988 
note). 

(1)  Carry  out  section  204(b)  of  the 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987  (23 
U.S.C.  402  note)  with  the  coordination  of 
the  Federal  Highway  Administrator. 

9  501.3    Organization  and  general 
responstt>Hiti««. 

The  National  Highway  Traffic  Safety 
Administration  consists  of  a 
headquarters  organization  located  in 
Washington,  DC,  and  a  unified  fleld 
organization  consisting  of  ten 
geographic  regions. 

The  organization  of.  and  general 
spheres  of  responsibility  within,  the 
NHTSA  are  as  follows: 

(a)  Office  of  the  Administrator^l) 
Administrator,  (i)  Represents  the 
Department  and  is  the  principal  advisor 
to  the  Secretary  in  all  matters  relating  to 
the  National  Traffic  and  Motor  Vehicle 


Safety  Act  of  1966,  as  amended;  the 
Highway  Safety  Act  of  1988,  as 
amended;  the  Motor  Vehicle  Information 
and  Cost  Savings  Act.  as  amended;  and 
such  other  authorities  as  are  delegated 
by  the  Secretary  of  Transportation  (49 
CFR  1.50); 

(ii)  Establishes  NHTSA  program 
policies,  objectives,  and  priorities  and 
directs  development  of  action  plans  to 
accomplish  the  NHTSA  mission; 

(iii)  Directs,  controls,  and  evaluates 
the  organization,  program  activities, 
performance  of  NHTSA  staff,  program 
and  Held  offices; 

(iv)  Approves  broad  legislative, 
budgetary,  Bscal  and  program  proposals 
and  plans;  and 

(v)  Takes  management  actions  of 
major  significance,  such  as  those 
relating  to  changes  in  basic  organization 
pattern,  appointment  of  key  persormel, 
allocation  of  resources,  and  matters  of 
special  political  or  public  interest  or 
sensitivity. 

(2)  Deputy  Administrator  Assists  the 
Administrator  in  the  discharge  of  his/ 
her  responsibilities  and  is  responsible 
for:  directing  and  coordinating  the 
Administration's  management  and 
operational  programs  as  well  as  the 
related  policies  and  procedures  at 
headquarters  and  in  the  field;  and  policy 
direction  and  supervision  of  the 
Regional  Administrators. 

(3)  Managing  Director.  As  the 
principal  advisor  to  the  Administrator 
and  Deputy  Administrator,  provides 
direction  on  internal  management  and 
mission  support  programs.  Provides 
executive  direction  and  supervision  to 
the  Associate  Administrators  for  Plans 
and  Policy,  Research  and  Development, 
and  Administration. 

(4)  Director  of  International 
Harmonization.  Coordinates  and 
develops  strategies  for  the  international 
harmonization  of  U.S.  motor  vehicle 
safety  standards  and  regulations  with 
those  of  foreign  countries. 

(5)  Director,  Executive  Secretariat 
Provides  a  central  facilitative  staff  that 
administers  an  executive 
correspondence  program  and  maintains 
policy  files  for  the  Administrator  and 
Deputy  Administrator,  and  services  and 
support  to  committees  as  designated  by 
the  Administrator. 

(6)  Director.  Office  of  Public  and 
Consumer  Affairs.  As  Uie  principal  staff 
advisor  to  the  Administrator  on  public 
affairs  and  consumer  programs, 
provides  comprehensive  programs  for 
public  information  and  public  affairs 
covering  all  NHTSA  activities. 

(7)  Director,  Office  of  Civil  Rights.  As 
principal  staff  advisor  to  the 
Administrator  and  Deputy 


Administrator  on  all  matters  pertaining 
to  civil  rights,  acts  as  Director  of  Equal 
Employment  Opportunity,  Contracts 
Comptiance  Officer  and  Tide  VI  (Civil 
Rights  Act  of  1964)  Coordinator  assures 
Administration-wide  compliance  with 
related  laws,  Executive  Orders, 
regulations  and  policies;  and  provides 
assistance  to  the  Office  of  the  Secretary 
in  investigating  and  adjudicating  formal 
complaints  of  discrimination. 

(b)  Chief  Counsel.  As  chief  legal 
officer,  provides  legal  services  for  the 
Administrator  and  the  Administration: 
prepares  litigation  for  the 
Administration;  effects  rulemaking 
actions;  issues  subpoenas;  and  serves  as 
coordinator  on  legislative  affairs. 

(c)  Associate  Administrators — (1) 
Associate  Administrator  for 
Rulemaking,  As  the  principal  advisor  to 
the  Administrator  on  the  setting  of 
motor  vehicle  standards  and  regulations, 
administers  the  programs  of  the 
Administration  to  develop  and  issue 
Federal  standards  and  regulations 
dealing  with  motor  vehicle  safety,  fuel 
economy,  theft  prevention,  and 
consumer  information  and  regulations 
dealing  with  the  fcHlowing 
diaracteristics  of  motor  vehicles: 
damage  susceptibility,  crashworthiness. 
and  ease  of  diagnosis  and  repair. 

(2)  Associate  Administrator  for 
Enforcement.  As  the  principal  advisor  to 
the  Administrator  on  the  enforcement  of 
motor  vehicle  standards  and  regulations, 
directs  and  administers  programs  to 
ensure  compliance  with  Federal  laws, 
standards  and  regulations  relating  to 
motor  vehicle  safety,  fuel  economy,  theft 
prevention,  damageabiUty,  consumer 
information  and  odometer  fraud. 

(3)  Associate  Administrator  for 
Traffic  Safety  Programs.  As  the 
principal  advisor  to  the  Administrator 
on  State  and  community  highway  safety 
programs,  devel(q>s  national  traffic 
safety  programs,  including  the  reduction 
of  alcohcd  and  drug  use  among  drivers, 
the  encouragement  of  safety  belt  and 
child  safety  seat  use,  and  the 
enforcement  of  traffic  laws;  provides 
technical  assistance  and  liaison  to 
States  (in  cooperation  with  Regional 
Administrators)  and  other  organizations 
in  support  ci  highway  safety  programs. 

(4)  Associate  Administrator  for 
Research  and  Development.  As  the 
principal  advisor  to  the  Administrator 
on  motor  vehicle  and  highway  safety 
research  and  development,  directs  and 
ailministers  programs  related  to 
aixident  investigation  and  information 
collection,  analysis  and  dissemination, 
and  facilities  requirements  to  support 
NHTSA  research  and  development 
e'fjrts. 


(5)  Associate  Administrator  for  Plans 
and  Policy.  Acts  as  the  principal  advisor 
to  the  Administrator  on  all  matters 
involving  NHTSA  policies,  objectives, 
budget,  programs,  and  plans  and  their 
effectiveness  in  carrying  out  the  goals 
and  missions  of  the  Administrator. 

[^)  Associate  Administrator  for 
Administration.  Acts  as  the  principal 
advisor  to  the  Administrator  on  all 
administrative  and  managerial  matters 
as  they  relate  to  NHTSA  missions, 
programs,  and  objectives;  organization 
and  delegations  of  authority; 
management  studies;  personnel 
management;  training;  logistics  and 
procurement;  financial  management; 
accounting  and  data  systems  design; 
paperwork  management;  investigations 
and  security;  audits;  defense  readiness; 
and  administrative  support  services. 

(d)  Regional  Administrators.  Provide 
leadersldp,  technical  guidance  and 
assistance  to  die  States  in  their 
development  and  implementation  of 
comprehensive  Highway  Safety  Plans; 
oversee  the  administration  of  the 
national  highway  safety  program  within 
their  geographic  areas;  monitor  and 
evaluate  State  programs:  provide 
interpretation  of  information  on 
technical  traffic  safety  and  motor 
vehicle  research  to  the  States;  and 
provide  feedback  to  headquarters 
personnel,  as  appropriate,  on  identified 
needs,  {iroblems,  and  findings. 

§501.4    Siiccesston  to  Admliiiebatof. 

The  following  officials  in  the  order 
indicated,  shall  act  in  accordance  with 
the  requirements  of  5  U.S.C.  3346-3349 
as  Administrator  of  the  National 
Highway  Traffic  Safety  Administration, 
in  the  case  of  the  absence  or  disability 
or  in  the  case  of  a  vacancy  in  the  office 
of  the  Administrator,  until  a  successor  is 
appointed: 

(a)  Depmty  Administrator, 

(b)  Managing  Director, 

(c)  Chief  Counsel, 

(d)  Associate  Administrator  for 
Rulemaking, 

(e)  Associate  Administrator  for 
Enforcement 

(f)  Assodate  Administrator  for  Traffic 
Safety  Programs, 

(g)  Associate  Admmistrator  for  Plans 
and  Policy. 

(h)  Associate  Administrator  for 
Research  and  Development,  and 

(i)  Assodate  Administrator  for 
Administration. 

§  501.5    Exereiae  of  aultiortty. 

(a)  All  authorities  lawfully  vested  in 
the  Administrator  and  reserved  to 
himher  m  this  Regulation  or  other 
NHTSA  directives  may  be  exerdsed  by 
the  Deputy  Administrator  and,  in  the 


absence  of  both  Officials,  by  the 
Managing  Director,  unless  specifically 
prohibited. 

(b)  In  exerdsing  the  powers  and 
performing  the  duties  delegated  by  diis 
part  officers  of  the  NHTSA  and  their 
delegates  are  governed  by  applicable 
laws,  executive  orders,  regulations,  and 
other  directives,  and  by  polides, 
objectives,  plans,  standards,  procedures, 
and  limitations  as  may  be  issued  irorr* 
time  to  time  by  or  on  behalf  of  the 
Secretary  of  Transportation,  the 
Administrator,  Deputy  Administrator 
and  Managing  Diredor  or,  with  respect 
to  matters  under  their  jurisdictions,  by 
or  on  behalf  of  the  Associate 
Administrators,  Regional 
Administrators,  and  Directors  of  Staff 
Offices. 

(c)  Each  officer  to  whom  authority  is 
delegated  by  this  part  may  redelegate 
and  authorize  successive  redelegatioos 
of  that  authority  subject  to  auy 
conditions  the  officer  prescribes. 
Redelegatioos  of  authority  shall  be  in 
written  form  and  shall  be  published  in 
the  Federal  Register  when  they  affect 
the  public. 

(d)  Each  officer  to  whom  authority  is 
delegated  will  administer  and  perform 
the  functions  described  in  the  officer's 
respective  functional  statements. 

§  S01.6    Secretary's  reaenwtions  of 
authority. 

The  authorities  reserx'ed  to  the 
Secretary  of  Transportation  are  set  forth 
in  Subpart  1.44  of  Part  1  and  in  Part  95  of 
the  regulations  of  the  Office  of  the 
Secretary  of  Transportation  in  subtitle  A 
of  this  Title  (49  CFR  Parts  1  and  95). 

§  501.7    Adminielralor's  reaervatione  of 
auttiority. 

The  delegations  of  authority  in  this 
part  do  not  extend  to  the  following 
authority  which  is  reserved  to  the 
Administrator  and,  in  those  instances 
when  the  office  of  the  Administrator  is 
vacant  due  to  death  or  resignation,  or 
when  the  Administrator  is  absent  as 
provided  by  Subpart  501.5(a).  to  the 
Deputy  Administrator  or  Managing 
Director 

(a)  The  authority  under  the  National 
Traffic  and  Motor  Vehide  Safety  Act  of 
1966,  as  amended,  to: 

(1)  Issue,  amend,  or  revoke  final 
federal  motor  vehicle  safety  standards 
and  regulations; 

(2)  Make  final  determinations 
concerning  violations  of  the  Ad  and 
regulations  issued  thereunder  and 

(3)  Grant  or  renew  temporary 
exemptions  from  federal  motor  vehide 
safety  standards. 
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(b)  The  authority  under  the  Highway 
Safety  Act  of  1966,  as  amended,  to: 

(1)  Apportion  authorization  amounts 
and  distribute  obligation  limitations  for 
State  and  community  highway  safety 
programs; 

(2)  Approve  the  initial  awarding  of 
alcohol  incentive  grants  to  the  States 
authorized  under  23  U.S.C.  408; 

(3)  Issue;  amend,  or  revoke  uniform 
State  and  community  highway  safety 
guidelines,  and  with  the  concurrence  of 
:he  Federal  Highway  Administrator, 
designate  priority  highway  safety 
programs,  under  23  U.S.C.  402; 

(4)  Fix  the  rate  of  compensation  for 
non-government  members  of  agency 
sponsored  committees  which  are 
entitled  to  compensation. 

(c)  The  authority  under  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act,  as  amended  (15  U.S.C.  1901  et  seq.), 
to: 

(1)  Issue,  amend,  or  revoke  flnal  rules 
and  regulations  developed  under  the 
Act; 

(2)  Grant  exemptions  from  flnal  motor 
vehicle  theft  prevention  and  fuel 
economy  standards  issued  under  the 
Act; 

(3)  Make  final  determinations 
concerning  violations  of  the  Act  and 
regulations  thereunder; 

(4)  Assess  civil  penalties  and  approve 
manufacturer  fuel  economy  credit  plans 
under  section  502(e]. 

(d)  The  authority  under  section  141, 
154  and  158  of  Title  23  of  the  United 
States  Code,  with  the  concurrence  of  the 
Federal  Highway  Administrator,  to 
disapprove  any  State  certification  or  to 
impose  any  sanction  on  a  State  for 
violations  of  the  National  Maximum 
Speed  Limit  or  the  National  Minimum 
Drinking  Age. 

§501.8    Oategations. 

(a)  Deputy  Administrator.  The  Deputy 
Administrator  is  delegated  authority  to 
act  for  the  the  Administrator,  except 
where  specifically  limited  by  law.  order, 
regulation,  or  instructions  of  the 
Administrator.  Provide  supervision  to 
the  Regional  Administrators  and 
executive  direction  to  the  Director  of 
International  Harmonization;  and  assist 
the  Administrator  in  providing  executive 
direction  to  all  organizational  elements 
of  NHTSA. 

(b)  Managing  Director.  The  Managing 
Director  is  delegated  line  authority  for 
executive  direction  over  the  Associate 
Administrators  for  Plans  and  Policy. 
Research  and  Development,  and 
Administration. 

(c)  Director,  Office  of  Civil  Rights. 
The  Director.  Office  of  Civil  Rights  is 
dalegated  authority  to: 


(1)  Act  as  the  NHTSA  Director  of 
Equal  Employment  Opportunity. 

(2)  Act  as  NHTSA  Contracts 
Compliance  Officer. 

(3)  Act  as  NHTSA  coordinator  for 
matters  under  Title  VI  of  the  Civil  Rights 
Act  of  1964,  Executive  Order  11247,  and 
regulations  of  the  Department  of  Justice. 

(d)  Chief  Counsel.  The  Chief  Counsel 
is  delegated  authority  to: 

(1)  Exercise  the  powers  and  perform 
the  duties  of  the  Administrator  with 
respect  to  the  setting  of  odometer 
regulations  authorized  under  Title  IV  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  1981  et  seq.),  and 
with  respect  to  providing  technical 
assistance  and  granting  extensions  of 
time  to  the  States  under  section  2(c)  of 
the  Truth  in  Mileage  Act  of  1986  (15 
U.S.C.  1988  note)  as  provided  for  in 
Subpart  501 .2(k). 

(2)  Establish  the  legal  sufficiency  of 
all  investigations  conducted  under  the 
authority  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  of  1966,  as 
amended  (15  U.S.C.  1381  et  seq.),  and 
under  the  authority  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  as 
amended  (15  U.S.C.  1901  et  seq.),  and  to 
compromise  any  civil  penalty  or 
monetary  settlement  in  an  amount  of 
$5,000  or  less  resulting  from  a  violation 
of  either  of  those  Acts. 

(3)  Exercise  the  powers  of  the 
Administrator  under  subsection  112(c)  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  as  amended  (15 
U.S.C.  1401(c)). 

(4)  Issue  subpoenas,  after  notice  to  the 
Administrator,  for  the  attendance  of 
witnesses  and  production  of  documents 
pursuant  to  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  and  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act. 

(e)  Associate  Administrator  for  Plans 
and  Policy.  The  Associate 
Administrator  for  Plans  and  Policy  is 
delegated  authority  to  direct  the  NHTSA 
planning  and  evaulatlon  system  in 
conjunction  with  Departmental 
requirement  and  planning  goals: 
coordinate  the  development  of  the 
Administrator's  plans,  policies,  budget 
and  programs,  the  analyses  of  their 
expected  impact,  and  their  evaluation  in 
terms  of  the  degree  of  goal  achievement; 
and  perform  independent  analyses  of 
proposed  Administration  regulatory, 
grant,  legislative,  and  program  activities. 

(f)  Associate  Administrator  for 
Rulemaking.  Except  for  those  portions 
that  have  been  reserved  to  the 
Administrator,  the  Associate 
Administrator  for  Rulemaking  is 
delegated  authority  to  exercise  the 
powers  and  perform  the  duties  of  the 
Administrator  with  respect  to  the  setting 


of  motor  vehicle  safety  and  theft 
prevention  standards,  average  fuel 
economy  standards,  procedural 
regulations,  and  the  development  of 
consumer  information  and  regulations 
authorized  under 

(Ij  The  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966,  as  amended 
(15  U.S.C.  1381  et  seq.),  and 

(2)  Title  I,  U,  V  and  VI  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act,  as  amended  (15  U.S.C.  1901  et  seq.). 

(g)  Associate  Administrator  for 
Enforcement.  Except  for  those  portions 
that  have  been  reserved  to  the 
Administrator  or  delegated  to  the  Chief 
Counsel,  the  Associate  Administrator 
for  Enforcement  is  delegated  authority 
to  exercise  the  powers  and  perform  the 
duties  of  the  Administrator  with  respect 
to  administering  the  NHTSA 
enforcement  program  for  all  laws, 
standards,  and  regulations  pertinent  to 
vehicle  safety,  fuel  economy,  theft 
prevention,  damageability,  consumer 
information  and  odometer  fraud, 
authorized  under  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966,  as 
amended  (15  U.S.C.  1381  et  seq.),  and 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act,  as  amended  (15  U.S.C.  1901 
et  seq.). 

(h)  Associate  Administrator  for 
Traffic  Safety  Programs.  Except  for 
those  portions  that  have  been  reserved 
to  the  Administrator  or  delegated  to  the 
Regional  Administrators,  the  Associate 
Administrator  for  Traffic  Safety 
Programs  is  delegated  authority  to 
exercise  the  powers  and  perform  the 
duties  of  the  Administrator  with  respect 
to:  The  Highway  Safety  Act  of  1966,  as 
amended  (23  U.S.C.  401  et  seq):  the 
authority  vested  by  section  210(2)  of  the 
Clean  Air  Act.  as  amended  (42  U.S.C. 
7544(2));  the  authority  vested  by  section 
204(b)  of  the  Federal  Railroad  Safety 
Act  of  1970  (45  U.S.C.  433(b)).  with 
respect  to  the  laws  administered  by  the 
Administrator  pertaining  to  highway, 
traffic,  and  motor  vehicle  safety;  the  Act 
of  July  14. 196a  as  amended  (23  U.S.C. 
313  note)  and  the  National  Driver 
Register  Act  of  1982  (23  U.S.C.  401  note); 
the  authority  vested  by  section  141.  as  it 
relates  to  certification  of  the 
enforcement  of  speed  limits,  and 
sections  154  (a),  (b).  (d).  (e),  (f).  (g)  and 
(h)  and  158  of  Title  23  of  the  United 
States  Code,  with  the  concurrence  of  the 
Federal  Highway  Administrator  and 
section  209  of  the  Surface 
Transportation  Assistance  Act  of  1978 
(23  U.S.C.  401  note)  as  delegated  by  the 
Secretary  in  Subpart  501.2(i). 

(i)  Associate  Administrator  for 
Research  and  Development,  llie 
Associate  Administrator  for  Research 
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and  Development  is  delegated  authority 
to:  develop  and  conduct  research  and 
development  programs  and  projects 
necessary  to  support  the  purposes  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966.  as  amended,  the 
Highway  Safety  Act  of  1966.  as 
amended,  and  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  as 
amended,  in  coordination  with  the 
appropriate  Associate  Administrators, 
and  the  Chief  Counsel. 

(j)  Associate  Administrator  for 
Administration.  The  Associate 
Administrator  for  Administration  is 
delegated  authority  to: 

(1)  Exercise  procurement  authority 
with  respect  to  requirements  of  the 
NHTSA: 

(2)  Administer  and  conduct  personnel 
management  activities  of  the  NHTSA; 

(3)  Administer  NHTSA  fiscal 
management  programs,  including 
systems  of  funds  control  and  accounts 
of  all  financial  transactions;  and 

(4)  Conduct  administrative 
management  services  in  support  of 
NHTSA  missions  and  programs. 

(k)  Regional  Administrators.  Each 
Regional  Administrator  is  delegated 
authority  to: 

(1)  Approve  or  disapprove,  jointiy 
with  the  delegate  of  the  Federal 
Highway  Administrator,  State  Highway 
Safety  Plans  under  23  U.S.C.  402, 
including  the  initial  agreement,  any 
changes  thereto,  and  approval  of  final 
vouchers,  in  accordance  with  the 
procedural  requirements  of  the 
Administration,  except  for  highway 
safety  programs  administered  on  Indian 
Reservations  by  the  Secretary  of  the 
Interior  under  23  U.S.C  402(i).  which 
will  be  approved  or  disapproved  by  the 
Region  VI  Regional  Administrator, 
jointly  with  the  delegate  of  the  Federal 
Highway  Administrator; 

(2)  Administer  the  operational  phases 
as  the  Contracting  Officer's  Techiiical 
Representative  for  any  projects  that 
have  been  or  may  be  delegated  for 
regional  administration;  and 


(3)  Approve  the  awarding  of  alcohol 
incentive  grants  to  the  States  under  23 
U.S.C.  408,  for  years  subsequent  to  the 
initial  awarding  of  such  grants  by  the 
Administrator. 

PART  510— {AMENDED] 

2.  The  authority  citation  for  Part  510 
continues  to  read  as  follows: 

Authority:  Sees.  112  and  119,  National 
Traffic  and  Motor  Vehicle  Act  1966,  as 
amended  (15  U.S.C.  1401  and  1407);  sees.  104. 
204, 414,  and  505,  Motor  Vehicle  Information 
and  Cost  Saving  Act  as  amended  (IS  U.S.C. 
1914, 1944, 1990d.  and  2005):  delegation  of 
authority  (49  CFR  1.51). 

3.  Section  510.4  is  revised  to  read^s 
follows: 

§  510.4    Subpoenas,  gienerally. 

NHTSA  may  issue  to  any  person,  sole 
proprietorship,  partnership,  corporation, 
or  other  entity  a  subpoena  requiring  the 
production  of  documents  or  things 
(subpoena  duces  tecum)  and  testimony 
of  witnesses  (subpoena  as 
testificandum),  or  both,  relating  to  any 
matter  under  investigation  or  the  subject 
of  any  inquiry.  Subpoenas  are  issued  by 
the  Chief  Counsel  When  a  person,  sole 
proprietorship,  partnership,  corporation, 
or  other  entity  is  served  with  a 
subpoena  ad  testificandum  under  this 
part,  the  subpoena  will  describe  with 
reasonable  particularity  the  matters  on 
which  the  testimony  is  required.  In 
response  to  a  subpoena  ad 
testificandum,  the  sole  proprietorship, 
partnership,  corporation,  or  other  entity 
so  named  shall  designate  one  or  more 
officers,  directors,  or  managing  agents, 
or  other  persons  who  consent  to  testify 
on  its  behalf,  and  set  forth,  for  each 
person  designated,  the  matters  on  which 
he  or  she  will  testify.  The  persons  so 
designated  shall  testify  as  to  matters 
known  or  reasonably  available  to  the 
entity. 

PART  51 1-(  AMENDED] 

4.  The  authority  citation  for  Part  511 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  2002:  delegations  of 
authority  at  49  CFR  1.50. 

5.  In  S  511.38,  paragraphs  (b),  (d)  and 
(f)  are  revised  to  read  as  follows: 

$511.38    Subpoenas. 

•         *         *         *         • 

(b)  Form.  A  subpoena  shall  identify 
the  action  with  which  it  is  cormected; 
shall  specify  the  person  to  whom  it  is 
addressed  and  the  date,  time  and  place 
for  compliance  with  its  provisions;  and 
shall  be  issued  by  order  of  the  Presiding 
Officer  and  signed  by  the  Chief  Counsel 
or  by  the  Presiding  Officer.  A  subpoena 
duces  tecum  shall  specify  the  books, 
papers,  documents,  or  other  materials  or 
data-compilations  to  be  produced. 

(d)  Issuance  of  a  subpoena.  The 
Presiding  Officer  shall  issue  a  subpoena 
by  signing  and  dating,  or  ordering  the 
Chief  Counsel  to  sign  and  date,  each 
copy  in  the  lower  right-hand  comer  of 
the  document  The  "duplicate"  and 
"triplicate"  copies  of  the  subpoena  shall 
be  transmitted  to  the  applicant  for 
service  in  accordance  with  these  Rules; 
the  "original"  copy  shall  be  retained  by 
or  forwarded  to  the  Chief  Counsel  for 
retention  in  the  docket  of  the 
proceeding. 
***** 

(f)  Return  of  service.  A  person  serving 
a  subpoena  shall  promptiy  execute  a 
return  of  service,  stating  the  date,  time, 
and  manner  of  service.  If  service  is 
effected  by  mail,  the  signed  return 
receipt  shall  accompany  the  return  of 
service.  In  case  of  failure  to  make 
service,  a  statement  of  the  reasons  for 
the  failure  shall  be  made.  The 
"triplicate"  of  the  subpoena,  bearing  or 
accompanied  by  the  return  of  service, 
shall  be  returned  forthwith  to  the  Chief 
Counsel  after  service  has  been 

completed. 

***** 

Issued  on:  May  27, 196a 
Diane  K.  Steed. 
Administrator. 
[PR  Doc  88-15415  Filed  7-7-88: 11:53  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
maKing  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Sarvica 

9  CFR  Parts  50. 51, 77, 78,  and  92 

[Docket  No.  88-099] 

Brucellosis  and  Tutierculosis 
Regulations  That  Require  or  Allow 
Hot-Iron  Branding  of  Animals  on  the 
Jaw;  Request  for  Comments 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking  and  request  for  comment. 

SUMMARY:  We  are  asking  for  public 
comment  on  our  current  regulations  that 
require  or  allow  animals  to  be  hot-iron 
branded  on  the  jaw.  We  are  requesting 
these  comments  because  we  have 
received  a  petition  asking  that  we 
initiate  rulemaking  proceedings  with 
regard  to  all  brucellosis  and  tuberculosis 
regulations  that  require  or  allow  hot-iron 
branding.  The  comments  we  receive  will 
provide  us  with  information  we  need  to 
decide  whether  the  regulations  should 
be  changed,  and,  if  so,  how  they  should 
be  changed. 

DATE:  Consideration  will  be  given  to 
comments  postmarked  or  received 
September  12, 1988. 

ADDRESSES:  Send  an  original  and  three 
copies  of  written  conunents  to  APHIS, 
USDA,  Room  1143,  South  Building,  P.O. 
Box  96464,  Washington,  DC  20090-«464. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-098.  Comments 
received  may  be  inspected  at  Room  1141 
of  the  South  Building  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

The  petition  requesting  us  to  initiate 
rulemaking  is  available  for  public 
inspection  at  Room  728  of  the  Federal 
Building,  Animal  and  Plant  Health 
Inspection  Service,  United  States 
Department  of  Agriculture,  6505  Belcrest 
Road,  Hyattsville,  MD  20782.  and  at 
Room  1141  of  the  South  Building,  14th 
and  Independence  Avenue  SW., 


Washington,  DC  20090-6464.  Hours  for 

inspection  are  between  8  a.m.  and  4:30 

p.m.,  Monday  through  Friday,  except 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Amett  Matchett,  Senior  Staff 
Veterinarian,  Regulatory 
Communications  and  Compliance  Policy 
Staff,  VS,  APHIS,  USDA,  Room  828, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8565. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  regulations  in  9 
CFR  Parts  50,  51,  77,  78,  and  92,  the 
Animal  and  Plant  Health  Inspection 
Service  administers  programs  designed 
to  control  and  eradicate  brucellosis  and 
tuberculosis  in  cattle  and  bison. 
Brucellosis,  also  called  Bang's  disease, 
is  a  contagious  bacterial  disease 
affecting  cattle,  bison,  and  other 
animals.  It  can  cause  sterility,  slow 
breeding,  abortion,  and  loss  of  milk 
production.  It  can  also  affect  humans, 
and  is  known  as  undulant  fever  in 
humans.  Bovine  tuberculosis  is  a 
contagious,  infectious,  and 
communicable  disease  of  cattle,  bison, 
and  other  species,  including  humans. 
Tuberculosis  in  affected  animals  causes 
weight  loss  and  general  debilitation. 

In  both  the  Brucellosis  and  the  Bovine 
Tuberculosis  Eradication  Programs,  hot- 
iron  branding  on  the  jaw  is  used  to 
identify  animals  that  have  been  exposed 
to  or  contracted  the  disease.  In  the 
Brucellosis  Eradication  Program,  hot- 
iron  branding  on  the  jaw  is  also  used  to 
identify  certain  cattle  and  bison  that 
have  been  vaccinated  against  the 
disease.  In  addition,  as  part  of 
surveillance  for  bovine  tuberculosis,  hot- 
iron  branding  on  the  jaw  is  required  as  a 
means  of  permanently  identifying  steers 
imported  into  the  United  States  from 
Mexico. 

Petition 

We  received  a  petition  requesting  that 
we  initiate  rulemaking  regarding  all 
regulations  that  now  require  or  allow 
animals  to  be  hot-iron  branded  on  the 
jaw  under  the  Brucellosis  and  the 
Bovine  Tuberculosis  Eradication 
Programs.  The  petition  was  filed  on 
behalf  of  the  American  Society  for 
Prevention  of  Cruelty  to  Animals,  the 
Animal  Protection  Institute,  the  Humane 
Society  of  the  United  States,  the  Fund 
for  Animals,  and  the  Massachusetts 


Society  for  Prevention  of  Cruelty  to 
Animals.  These  petitioners  suggested 
that  freeze-branding,  or  a  marking 
method  comparable  to  freeze-branding, 
be  substituted  for  hot-iron  branding  as 
the  exclusive  method  of  branding 
animals  tmder  the  brucellosis  and 
tuberculosis  programs.  In  the 
alternative,  the  petitioners  suggested 
that  the  regulations  be  amended  to 
allow  animal  owners  the  option  of 
having  animals  marked  by  freeze- 
branding  or  a  marking  method 
comparable  to  freeze-branding. 

On  February  12, 1988,  we  published  a 
notice  in  the  Fedeal  Register  (53  FR  4179, 
Docket  Number  88-007)  advising  the 
public  that  we  had  received  the  petition, 
and  that  we  were  studying  the 
suggestions  contained  in  it. 

We  are  now  seeking  input  from  the 
public  order  to  gain  as  much  information 
on  this  subject  as  possible,  and  to  help 
us  decide  whether  to  propose  changes  in 
the  regulations.  We  invite  comments 
and  suggestions  on  the  current 
regulations,  on  the  petition  and 
suggestions  contained  in  it,  and  on 
alternatives  to  hot-iron  branding. 

List  of  Subjacto  in  9  CFR  Ports  60, 51, 77. 
78,  and  92 

Animal  diseases.  Bison,  Brucellosis, 
Canada,  Cattle,  Hogs,  Imports, 
Indemnity  payments,  Livestock  and 
livestock  products,  Mexico,  Poultry  and 
poultry  products.  Quarantine, 
Transportation,  Tuberculosis,  Wildlife. 

Done  in  Washington.  DC,  this  6th  day  of 
July  198a 
Larry  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  88-15505  Filed  7-11-88;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  336 

Employee  Responsibilities  and 
Conduct 

AOENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  ("FI}IC")  is 
issuing  for  public  comment  a  revision  of 
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Part  336  of  its  rules  and  regulations,  12 
CFR  Part  336,  which  governs  the 
standards  of  ethical  and  other  conduct 
of  PT)IC  employees.  Significant  changes 
include  identifying  certain  employees 
subject  to  reporting  requirements  and 
credit  restrictions  by  position 
description  series  codes;  clarifying  the 
permissible  conditions  of  acceptance  of 
food,  refreshments,  entertainment,  and 
mementos:  modifying  existing  credit 
restrictions  with  regard  to  credit  cards; 
permitting  renegotiation  of  existing  debt 
on  the  same  terms  and  conditions  as  are 
offered  to  the  general  public, 
conditioned  upon  disqualiflcation  from 
participation  in  matters  affecting  the 
creditor  shortening  the  term  of  some 
credit  prohibitions;  clarifying  the 
prohibitions  on  purchase  of  liquidation 
assets.  FDIC  property,  and  property  of 
insured  banks;  reporting  of  family 
member  employment  by  firms  which  do 
business  with  the  FDIC;  decentralizing 
of  reporting  to  the  regional  or 
consolidated  office  level;  eliminating 
semiannual  reports  of  indebtedness;  and 
adding  a  new  subpart  to  address  post- 
employment  representational 
restrictions. 

date:  Comments  must  be  submitted  by 
September  12, 1988. 
ADDRESS:  Comments  should  be 
addressed  to  Hoyle  L  Robinson. 
Executive  Secretary.  Federal  Deposit 
Insurance  Corporation,  550— 17th  Street. 
NW.,  Washington,  DC  20429,  or  hand- 
delivered  to  Room  6108  at  the  same 
address,  Monday  through  Friday, 
between  the  hours  of  9  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

Katherine  A.  Corigliano,  Ethics  Program 
Manager,  at  (202)  898-7272  or  Donald  L. 
Rosholt,  Deputy  Ethics  Counselor,  at 
(202)  898-7271. 

SUPPlfMENTARY  INFORMATION:  As 
Stated,  Part  336  sets  out  FDIC  rules 
relating  to  the  ethical  and  other 
standards  of  conduct  expected  of  FDIC 
employees,  former  employees,  and 
special  government  employees.  As 
revised,  the  regulation  would  be 
composed  of  six  subparts  and  an 
appendix,  each  of  which  is  discussed 
below. 

Subpart  A 

This  subpart  sets  out  the  definitions 
and  administrative  provisions  which 
control  throughout  the  regulation. 
Generally,  the  administrative  provisions 
are  the  same  as  in  the  present 
regulation.  Under  these  provisions,  each 
employee  is  responsible  for  compliance 
with  the  regulation;  the  Ethics  Counselor 
is  responsible  for  the  FDIC's  ethics 
program;  the  Executive  Secretary  is 
designated  as  the  Ethics  Counselor  and 


remedial  actions  for  violations  can  be 
appealed  to  the  Chairman. 

A  number  of  new  definitions  are 
established,  many  of  which  are  self- 
explanatory.  Noteworthy  changes 
include  the  following:  The  terms  "appear 
personally,"  "official  responsibility," 
and  "senior  employee"  reflect  the 
inclusion  of  post-employment  provisions 
in  Part  336.  The  definitions  duplicate 
statutory  language  found  at  18  U.S.C. 
207.  The  terms  "assisted  entity"  and 
"assuming  entity"  would  replace  the 
current  definitions  of  "assisted  bank" 
and  "assuming  bank."  The  new 
definitions  are  necessary  in  order  to 
cover  the  complex  arrangements  arising 
out  of  transactions  under  section  13(c)  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(c)).  "Covered  employee" 
would  mean  a  person  required  to  file 
Confidential  Statements  of  Employment 
and  Financial  Interests  or  Financial 
Disclosure  Reports.  The  incumbents  of 
the  positions  referenced  have  duties  and 
responsibilities  that  empower  them  to 
participate  personally  and  substantially 
in  significant  discretionary  actions 
affecting  the  government  or  government 
decision-making.  "Reviewing  official" 
would  mean  the  Deputy  Ethics 
Counselor  delegated  the  authority  to 
receive,  review,  and  retain  statements  of 
employment  and  financial  interests  of 
covered  employees. 

Subpart  B 

This  subpart  mostly  incorporates  the 
provisions  of  5  CFR  Part  735,  the  U.S. 
Office  of  Personnel  Management 
regulation  which  establishes 
government-wide  standards  of  conduct 
for  federal  employees.  Because  5  CFR 
735.101  requires  the  FDIC  to  incorporate 
the  provisions,  they  will  not  be 
discussed  in  great  detail. 

Proposed  changes  include  the 
following:  Section  336.8,  which  relates  to 
the  acceptance  of  gifts,  entertainment, 
favors,  and  loans  from  persons  affected 
by  an  FDIC  decision,  has  been  clarified 
in  several  ways.  First,  existing 
provisions  relating  to  the  acceptance  of 
things  of  monetary  value  from  friends 
and  relatives  have  been  revised  to 
clarify  that  (i)  the  thing  of  monetary 
value  must  come  from  the  individual 
and  (ii)  any  relationship  between  that 
individual  and  a  regulated  entity  or  firm 
with  which  the  agency  does  business 
must  be  coincidental.  Second,  a  separate 
provision  has  been  added  to  allow  the 
acceptance  of  mementos  of  nominal 
extrinsic  value  given  in  commemoration 
of  a  special  event  or  activity.  Third,  the 
exception  for  the  acceptance  of  food  and 
refreshment^  in  the  ordinary  course  of  a 
meeting  or  conference  has  been  revised 
and  is  now  incorporated  into  §§  336.8(b) 


(5)  and  (6).  Section  336.8(b)(5)  is 
unchanged  from  the  current  provision. 
Section  336.8(b)(6)  allows  attendance  at 
widely  attended  group  functions  when  a 
prior  determination  has  been  made  that 
attendance  is  in  the  best  interest  of  the 
FDIC.  Section  336.9  has  been  amended 
to  provide  for  the  FDIC's  and  an 
employee's  acceptance  of  travel, 
lodging,  or  subsistence  from  charitable, 
tax-exempt  organizations.  Existing 
provisions  of  §  336.11  have  been 
amended  to  make  it  clear  that  no 
honorarium  may  be  accepted  in 
conjunction  with  any  appearance, 
speech,  or  article  related  to  FDIC 
matters. 

Subpart  C 

This  subpart  sets  out  the  FDIC's  rules 
relating  to  financial  interests  and 
outside  activities  of  employees.  As  in 
the  present  regulation,  employees 
generally  are  prohibited  from  having 
financial  interests  or  obligations  that 
conflict  or  appear  to  conflict  with  the 
employees'  FDIC  duties  and 
responsibilities.  The  proposed  regulation 
(§  336.15)  also  prohibits  the  negotiation 
by  an  employee  of.  or  arrangement  for. 
future  employment  with  a  person  whose 
financial  interests  may  be  affected  by 
the  employee's  official  duties  while  the 
employee  is  personally  engaged  in  a 
matter  affecting  such  person. 

The  subpart  also  addresses  the 
following  specific  areas:  permissible 
extensions  of  credit;  ownership  of  bank 
securities;  purchase  of  liquidation 
assets;  purchase  of  FDIC  property  and 
providing  services  to  FDIC;  purchase  of 
assets  of  insured  banks;  outside 
employment  or  activity;  and 
employment  of  family  members  by 
persons  other  than  the  FDIC. 

The  rules  relating  to  extensions  of 
credit  in  §  336.16  have  been  revised  and 
the  prohibited  and  permissible  sources 
of  credit  for  various  categories  of 
employees  are  identified  in  a  matrix 
form  for  ready  reference  (Appendix  A). 
The  revisions  recognize  changes  in  the 
way  in  which  banks  and  financial 
services  companies  conduct  their 
business  and  in  the  scope  and  intensity 
of  the  FDIC's  supervisory  and 
receivership  activities.  First,  a 
disqualification  has  been  added 
(§  336.16(c))  that  generally  precludes 
covered  employees  from  participating  in 
matters  affecting  their  creditors.  Second, 
covered  employees  who  participate 
personally  and  substantially  in  matters 
involving  the  rendering  of  financial 
assistance  to  an  institution  are 
precluded  from  borrowing  from  the 
institution  until  it  is  no  longer  classified 
as  an  assisted  or  assuming  entity 
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(§  336.ie(b)(5)).  Third,  credit  restrictions 
imposed  upon  liquidation  employees 
and  closed  bank  attorneys  would  be 
modifled  so  that  such  employees  would 
no  longer  be  automatically  required  to 
cancel  existing  credit  card  accounts 
with  assisted  or  assuming  banks 
headquartered  outside  their  region  of 
ofHcial  assignment  (S  336.16(b)(3)). 
Fourth,  examiners  and  certain  other 
covered  employees  of  the  Division  of 
Bank  Supervision  would  be  permitted 
under  certain  circumstances  to  obtain 
credit  cards  from  insured  state 
nonmember  banks  located  outside  their 
region  of  ofHcial  assignment 
(§  336.16(a)).  The  Ethics  Counselor  in 
consultation  with  the  appropriate 
director  may  require  disqualification 
whenever  an  employee's  credit 
relationship  presents  a  conflict  of 
interest  or  the  appearance  thereof.  Fifth, 
the  proposed  regulation  (S  336.16(d)(l]) 
would  permit  an  employee  to 
renegotiate  a  loan  from  a  prohibited 
creditor  if:  the  employee  is  unable  to 
arrange,  without  undue  financial 
hardship,  a  loan  from  a  nonprohibited 
creditor,  the  terms  and  conditions  of  the 
renegotiated  loan  are  on  the  same  terms 
and  conditions  as  those  offered  to  the 
general  public,  and  the  prior  written 
approval  of  the  Ethics  Counselor  is 
obtained.  This  provision  is  proposed 
because  of  the  hardships  certain 
employees  have  experienced  in 
refinancing  debt  contracted  prior  to 
FDIC  employment.  Because  an  employee 
is  disqualified  from  participating  in  any 
action  relating  to  his  or  her  creditor, 
there  should  be  no  conflict  of  interest  or 
appearance  thereof  nor  any  violation  of 
18  U.S.C.  213  in  the  case  of  an  examiner. 

The  current  S  336.18  has  been 
amended  to  apply  solely  to  the  purchase 
of  liquidation  assets.  Additionally,  it  has 
been  expanded  to  require  self- 
disqualification  from  a  sales  transaction 
involving  a  relative  or  any  organization 
or  partnership  with  which  the  employee, 
employee's  spouse,  or  dependent  child  is 
associated  and  adds  a  prohibition 
regarding  disclosure  of  inside 
information  with  regard  to  a  proposed 
sale  of  Uquidation  assets.  Section  336.19 
has  been  retitled  "Purchase  of  FDIC 
property."  The  proposed  section  now 
enumerates  prohibitions  heretofore 
included  by  reference  to  an  outstanding 
directive.  The  new  section  provides  all 
employees  with'guidelines  without  the 
necessity  of  obtaining  supporting 
directives.  A  new  §  336.20  has  been 
added  which  sets  out  the  conditions 
under  which  employees  may  purchase 
insured  bank  assets. 

Proposed  S  336.23,  previously 
numbered  S  336.20,  has  been  expanded 


to  require  disclosure  of  employment  of 
family  members  by  firms  having 
business  with  the  FDIC  The  change 
reflects  the  expanded  sphere  of  possible 
conflicts  arising  from  liquidation 
activities. 

Subpart  D 

This  subpart  sets  out  FDIC  rules 
relating  to  the  filing  of  required  reports 
by  FDIC  employees.  Significant  changes 
are  proposed  with  regard  to  reports  of 
indebtedness  and  of  financial  interests. 
No  significant  changes  would  be  made 
to  reports  of  interest  in  FDIC  decision  or 
those  required  under  the  Ethics  in 
Government  Act  of  1978. 

The  proposed  revision  eliminates, 
because  the  information  called  for  by 
the  report  is  incorporated  into  the 
statement  of  employment  and  financial 
interests,  the  filing  of  a  separate 
Confidential  Report  of  Indebtedness, 
now  required  to  be  filed  on  a 
semiannual  basis,  except  for  employees 
covered  by  §  336.28.  The  reporting  date 
for  the  statement  of  employment  and 
financial  interests,  now  filed  as  of  June 
30,  will  be  changed  to  December  31. 

As  to  statements  of  employment  and 
financial  interests,  several  changes  will 
be  made.  First,  employees  of  the 
Divisions  of  Bank  Supervision  and 
Liquidation  who  are  required  to  file  such 
statements  will  be  identified  by  grade 
level  and  job  series.  Second,  statements 
will  be  submitted  to  the  reviewing 
ofHcial,  who  is  the  Deputy  Ethics 
Counselor  for  an  employee's  place  of 
assignment.  Third,  statements  will  be 
retained  in  the  office  of  the  reviewing 
ofHcial.  The  reviewing  official  will 
submit  a  copy  of  the  statement  to  the 
Ethics  Counselor  certifying  his  or  her 
review.  All  reports  will  be  held  in 
confidence  by  the  Deputy  Ethics 
Counselors  and  the  Ethics  Counselor. 

Subpart E 

This  subpart  has  been  retitled  and 
now  sets  out  FDIC  rules  relating  to 
limitations  on  former  employees, 
including  special  government 
employees,  with  respect  to  participation 
in  matters  connected  with  their  former 
duties  and  responsibilities  while  serving 
with  the  FDIC. 

The  proposed  addition  paraphrases 
certain  of  the  limitations  on 
representation  found  at  18  U.S.C  207  as 
applied  to  all  former  employees 
generally  and  senior  employees 
specifically.  Secondly,  the  proposal 
establishes  the  right  of  former 
employees  to  consult  with  the  Ethics 
Counselor  as  to  the  property  of  an 
appearance  before  the  agency.  Last,  the 
regulation  sets  out  the  FDIC's  right  to 
suspend  appearance  privileges  when  a 


person  has  knowingly  failed  to  comply 
with  the  provisions  of  this  subpart. 

Subpart  F 

This  subpart  relates  to  the  standards 
of  conduct  applicable  to  special 
government  employees.  No  substantive 
changes  have  been  made  other  than  to 
redesignate  the  subpart. 

Appendix 

This  appendix  sets  out  the  provisions 
of  S  336.16  in  a  table  format.  The  agency 
attaches  great  significance  to 
employees'  compliance  with  the  credit 
restrictions  enumerated  in  the 
applicable  subsection.  The  appendix 
will  provide  a  ready  reference  for  each 
class  of  employee  subject  to  such 
restrictions. 

List  of  Subjects  in  12  CFR  Part  336 

Confiicts  of  interest;  Credit; 
Disclosure  requirements:  Government 
employees;  Former  government 
employees. 

Accordingly,  Part  336  is  proposed  to 
be  revised  to  read  as  follows: 

PART  336— EMPLOYEE 
RESPONSIBILITIES  AND  CONDlJCT 

Subpart  A— Purpoae,  Scope,  Definitions, 
and  Admintotrativ*  Provisions 

Sec. 

338.1  Purpose  and  scope. 

336.2  Definitions. 

336.3  Employee  responsibility,  counseling, 
and  distribution  of  regulation. 

336.4  Designation  of  Ethics  Counselor, 
Alternate  Ethics  Counselor,  and  Deputy 
Ethics  Counselors. 

336.5  Sanctions  and  remedial  actions. 

336.6  Review  of  remedial  actions. 

Subpart  B— Ethical  and  Other  Conduct  and 
ResponsibiNtiss  of  Employees 

336.7  General  rules. 

336.8  Gifts,  entertainment,  favors,  and 
loans. 

336.9  Travel  expenses. 

336.10  Use  of  official  information. 

336.11  Lectures,  speeches,  and  manuscripts. 

336.12  Employment  by  FDIC  of  relatives. 

336.13  Use  of  FDIC  property. 

336.14  Indebtedness,  gambling,  and  other 
conduct. 

Subpart  C— Financial  Interests  and 
Obligations;  Outside  Employment 

336.15  General  rules. 

336.16  Extensions  of  credit. 

336.17  Bank  securities. 

336.18  Purchase  of  liquidation  assets. 

336.19  Purchase  of  FDIC  property. 

336.20  Purchase  of  assets  of  insured  banks. 

336.21  Providing  goods  or  services  to  the 
FDIC. 

336.22  Outside  employment  and  other 
activity. 

336.23  Employment  of  family  members  by 
persons  other  than  the  FDIC. 


Subpart  D    Reports  of  Interest  In  Bank 
Securities,  Interest  in  FDIC  Decision,  and 
Emptoyment  Upon  Resignation;  Statements 
of  Employment  and  Financiai  interests; 
Financial  Disclosure  Reports 

336.24  Report  of  interest  in  banic  securities. 

336.25  Report  of  interest  in  FDIC  decision. 

336.26  Report  of  employment  upon 
resignation. 

336.27  Statement  of  employment  and 
financial  interests. 

336.26    Financial  Disclosure  Reports  under 
the  Ethics  in  Government  Act  of  1978. 

Subpart  E— Limitations  on  ActWities  of 
Former  Employees 

336.29  Limitations  on  representation. 

336.30  Consultation  as  to  propriety  of 
appearance  before  the  FDIC. 

336.31  Suspension  of  appearance  privilege. 

Subpart  F— ethical  and  other  Conduct  and 
Responsibilities  of  Special  Government 
Employees 

336.32  Use  of  FDIC  employment. 

336.33  Use  of  inside  information. 

336.34  Coercion. 

336J5    Gifts,  entertainment  favors,  and 
loans. 

336.36  Miscellaneous  statutory  provisions. 

336.37  Statements  of  employment  and 
fmancial  interests. 

Appendix  to  Pari  336 — Matrix  of  Credit 
Prohibitions 
Authority:  E.0. 11222.  3  CFR  1964-1965 
Comp.:  5  CFR  735.104;  5  CFR  737.1(a):  E.O. 
12565. 

Subpart  A— Purpose,  Scope, 
Defiftitione,  and  Administrative 
Provisions 

§336.1    Purpose  and  scope. 

In  order  to  assure  the  proper 
performance  of  FDIC  business  and  to 
maintain  public  confidence  in 
goveriunent.  FDIC  employees  are 
expected  to  maintain  unusually  high 
standards  of  honesty,  integrity, 
impartiality,  and  conduct  and  to  avoid 
misconduct  and  conflicts  of  interest,  or 
the  appearance  of  conflicts  of  interest. 
This  part  establishes  the  policies  and 
procedures  of  the  FDIC  with  regard  to 
the  ethical  and  other  standards  of 
conduct  and  responsibilities  for 
employees  and  special  government 
employees.  Permissible  financial 
interests,  obligations,  and  outside 
employment  are  set  forth.  This  part 
further  sets  out  the  policies  and 
procedures  for  employee  reporting  of 
financial  interests  and  obligations. 

§336.2    Definitions. 

For  the  purposes  of  this  part: 
(a)  "Affiliate"  means  any  holding 
company  of  which  a  bank  is  a 
subsidiary  and  any  other  subsidiary  of 
such  holding  company.  Any  other  entity 
which  would  be  defined  as  an  affiliate 
of  an  insured  state  nonmember  bank 


under  12  U.S.C.  221a,  if  such  bank  were 
a  member  bank,  shall  be  deemed  to  be 
an  affiliate  of  such  insured  state 
nonmember  bank. 

(b)  "Appear  personally"  means 
knowingly  representing,  aiding, 
counseling,  advising,  consulting,  or 
assisting  in  representing  another  person 
by  personal  presence  in  any  formal  or 
informal  appearance  in  connection  with 
any  application  or  interpretation  arising 
under  the  statutes  or  regulations 
administered  by  the  FDIC,  except  that  a 
request  for  general  information  or 
explanation  of  FDIC  policy  or 
interpretation  shall  not  be  construed  to 
be  a  personal  appearance. 

(c)  "Appropriate  director"  means  the 
director  of  the  Washington  division  or 
office  or  the  regional  director  or  regional 
counsel  for  the  division  to  which  an 
employee  is  assigned. 

(d)  "Assessment  auditor"  means  any 
individual  employed  as  an  auditor  of 
insured  banks  for  deposit  insurance 
assessment  purposes,  whether  assigned 
to  a  field  office  or  the  Washington 
office,  and  includes  Washington  office 
personnel  having  oversight  and  review 
responsibility  for  the  collection  of 
assessments. 

(e)  "Assisted  entity"  means  (1)  any 
bank  which  has  received  financial 
assistance  from  the  FDIC  to  prevent  its 
failure.  (2)  any  bank  resulting  from  a 
merger  or  consolidation  with  any  bank 
described  in  paragraph  (e)(1)  of  this 
section,  or  (3)  any  parent  bank  holding 
company  of  a  bank  described  in 
paragraph  (e)  (1)  or  (2)  of  this  section: 
Provided,  that  an  ongoing  financial 
relationship,  including,  but  not  limited 
to,  the  repayment  of  a  loan,  the  servicing 
of  assets,  or  the  existence  of  stock  or 
warrants,  exists  between  such  bank  or 
bank  holding  company  and  the  FDIC. 

(f)  "Assuming  entity"  means  any  bank 
or  bank  holding  company  which  has 
entered  into  a  transaction  with  the  FDIC 
to  purchase  some  or  all  of  the  assets  and 
assume  some  or  all  of  the  liabilities  of  a 
failed  bank  for  a  period  of  one  year 
following  the  closing  of  such  failed 
bank. 

(g)  "Attorney"  means  any  individual 
employed  by  the  FDIC  as  an  attorney, 
whether  or  not  assigned  to  the  Legal 
Division.  The  term  does  not  include 
outside  attorneys  engaged  in  the  private 
practice  of  law  and  retained  by  the 
FDIC. 

(h)  "Chairman"  means  the  Chairman 
of  the  Board  of  Directors  of  the  FDIC. 

(i)  "Covered  employee"  means  any 
employee  required  to  file  a  statement  of 
employment  and  financial  interests  or  a 
Financial  Disclosure  Report  pursuant  to 
§§  336.27(a)  or  336.38. 


(j)  "Dependent  child"  means  a  son, 
daughter,  stepson,  or  stepdaughter  who 
either  (1)  is  immarried,  imder  21,  and 
living  in  the  employee's  household,  or 
(2)  has  received  over  half  of  his  or  her 
support  fixim  the  employee  in  the 
preceding  calendar  year. 

(k)  "Employee"  means  any  individual 
member  of  the  Board  of  Directors, 
officer  or  employee,  including  a 
liquidation  graded  employee,  of  the 
FDIC,  but  does  not  include  a  special 
government  employee,  the  Comptroller    ' 
of  the  Ciurency.  or  any  person  employed 
by  the  Office  of  the  Comptroller  of  the 
Currency. 

(1)  "Examiner"  means  any 
commissioned  bank  examiner  and  any 
employee  assigned  to  the  Division  of 
Bank  Supervision  in  a  position  of  the  570 
series. 

(m)  "Honorarium"  means  a  payment, 
usually  for  services  on  which  custom  or 
propriety  forbids  a  price  to  be  set. 

(n)  "Insured  bank  subject  to  audit  for 
deposit  insiu-ance  assessment  purposes" 
means  any  one  of  the  500  largest  insured 
banks  with  demand  deposits  in  excess 
of  $100  million,  which  are  routinely 
audited  by  the  FDIC  for  assessment 
purposes. 

(o)  "Member  of  the  employee's 
immediate  household"  means  a  person 
who  is  related  to  the  employee  by  blood, 
marriage,  or  adoption  and  who  resides 
in  the  same  household  as  the  employee. 

(p)  "Official  responsibility"  means  the 
direct  administrative,  supervisory,  or 
dicisional  authority,  whether 
intermediate  or  final,  exercisable  alone 
or  with  others,  personally  or  through 
subordinates,  to  approve,  disapprove, 
decide,  or  recommend  ofHcial  action  or 
to  express  staff  opinions  in  dealings 
with  the  public. 

(q)  "Person"  means  an  individual, 
bank,  corporation,  company, 
association,  partnership,  furm,  society,  or 
any  other  organization  or  institution. 

(r)  "Reviewing  official"  means  the 
Deputy  Eithics  Counselor  delegated  the 
authority  to  receive,  review,  and  retain 
statements  of  employment  and  financial 
interests  filed  by  covered  employees 
assigned  to  his  or  her  division,  office,  or 
consolidated  office. 

(s)  "Security"  means  any  note,  stock, 
treasury  stock,  bond,  debenture, 
certificate  of  interest  or  participation  in 
any  profit-sharing  agreement, 
preorganization  certificate  or 
subscription,  investment  contract,  voting 
trust  certificate,  or.  in  general,  any 
interest  or  instrument  commonly  known 
as  a  security,  but  does  not  include  a 
deposit. 

(t)  "Senior  employee"  means  any 
individual  member  of  the  Board  of 
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Directors  of  the  FDIC  and  any  employee 
named  or  designated  by  the  Director  of 
the  U.S.  Office  of  Government  Ethics 
pursuant  to  18  U.S.C.  207(d)(1). 

(u)  "Special  government  employee" 
means  any  employee  serving  the  FDIC 
with  or  without  compensation  for  up  to 
130  days  during  any  365-day  period  on  a 
full-time  or  intermittent  basis. 

(v)  "Subsidiary"  means  a  company  the 
voting  stock  of  which  is  50  percent  or 
more  owned  or  controlled  by  another 
company. 

§  336.3    EmployM  rvsponclbWty, 
counseling,  and  cMstribution  of  regulatkMi. 

(a)  Each  employee  is  responsible  for 
being  familiar  with  and  complying  with 
the  provisions  of  this  part.  The  Ethics 
Counselor  and  Deputy  Ethics 
Counselors  shall  be  available  for 
counseling  and  guidance  as  to  the 
statutes  and  regulations  affecting 
employee  responsibility  and  conduct, 
including  interpretation  of  this  part. 

(b)  The  Ethics  Counselor  shall  provide 
a  copy  of  this  part  to  each  new 
employee  and  special  government 
employee  within  30  days  of 
commencement  of  employment,  and 
each  such  employee  or  special 
government  employee  shall  complete 
and  file  the  Employee  Certification  and 
Acknowledgement  of  FDIC  Standards  of 
Conduct  Regulation  in  accordance  with 
its  instructions.  The  Ethics  Counselor 
shall  annually  distribute  a  reminder  of 
the  basic  provisions  of  this  part  to  each 
employee  and  each  special  government 
employee. 

(c)  An  employee  who  believes  that  his 
or  her  assignment  to  a  matter  may  result 
in  a  conflict  of  interest  or  the 
appearance  of  a  conflict  of  interest  shall 
report  immediately  all  relevant  facts  to 
his  or  her  appropriate  director. 

§  336.4    DMignation  of  Ethics  Counselor, 
Alternate  Ethics  Counselor,  and  Deputy 
Ettilcs  Counselors. 

(a)  The  FDIC's  ethics  program  shall  be 
coordinated  and  managed  by  the  Ethics 
Counselor.  The  Executive  Secretary  of 
the  FDIC  shall  act  as  the  FDIC's  Ethics 
Counselor. 

(b)  The  Ethics  Program  Manager, 
Office  of  the  Executive  Secretary,  shall 
act  as  the  FDIC's  Alternate  Ethics 
Counselor  and  shall  act  as  Ethics 
Counselor  in  the  absence  of  the  Ethics 
Counselor. 

(c)  The  Ethics  Counselor  shall  appoint 
one  or  more  Deputy  Ethics  Counselors, 
to  whom  the  Ethi'-.s  Counselor  may 
delegate  duties  and  responsibilities 
under  this  part.  Duties  and 
responsibilities  so  delegated  may  not  be 
redelegated. 


§336.5   Sanctions  and  remedial  actkNia. 

(a)  Any  violation  of  this  part  by  an 
employee  or  special  government 
employee  may  be  cause  for  disciplinary 
or  remedial  action,  which  may  be  in 
addition  to  any  penalty  prescribed  by 
law. 

(b)  Disciplinary  action  may  include, 
but  is  not  limited  to,  oral  or  v«itten 
warning  or  admonishment,  reprimand, 
suspension,  or  removal  from  office, 
which  action  shall  be  taken  in 
accordance  with  applicable  law, 
executive  order,  and  regulation. 

(c)  Remedial  action,  when 
appropriate,  may  include,  but  is  not 
limited  to,  divestment  of  conflicting 
interests,  change  in  assigned  duties,  or 
disqualification  from  a  particular 
assignment  or  a  particular  matter. 

(d)  Unless  an  employee  or  special 
government  employee  requests  review, 
pursuant  to  9  336.6,  of  an  order  of 
remedial  action,  such  order  of  remedial 
action,  other  than  disqualification,  shall 
take  effect  20  days  after  receipt  of  notice 
thereof,  and  disqualification  shall  take 
effect  immediately.  Any  order  of 
remedial  action  reviewed  and  approved 
pursuant  to  §  336.6  shall  take  effect 
immediately  upon  receipt  of  notice  of 
the  determination  of  the  Chairman  or  his 
or  her  designee. 

§  336.6    Review  of  remedial  actions. 
When  remedial  action  is  ordered 
pursuant  to  S  336.5.  the  affected 
employee  or  special  government 
employee  may  request  the  Chairman  to 
review  such  order.  Any  request  for 
review  shall  be  made  in  writing,  within 
20  days  of  receipt  of  notice  of  the  order, 
and  shall  contain  a  statement  of  reasons 
for  such  request.  The  Chairman,  or  his 
or  her  designee,  will  promptly  review 
the  matter  and  will  provide  written 
notice  of  his  or  her  determination  to  the 
employee,  which  determination  shall  be 
final. 

Subpart  B— Ethical  and  Other  Conduct 
and  Responsibilities  of  Employees 

S  336.7    General  rules. 

FDIC  employees  are  expected  to 
maintain  unusually  high  standards  of 
honesty,  integrity,  impartiality,  and 
conduct  and  to  avoid  misconduct  and 
conflicts  of  interest,  or  the  appearance 
of  conflicts  of  interest.  No  employee 
shall  engage  in  any  action,  whether  or 
not  specifically  prohibited  by  this  part, 
which  might  result  in,  or  create  the 
appearance  of: 

(a)  Using  public  office  for  private  gain; 

(b)  Giving  preferential  treatment  to 
any  person; 

(c)  Impeding  the  FDIC's  efficiency  or 
economy; 


(d)  Losing  complete  independence  or 
impartiality; 

(e)  Making  an  FDIC  decision  outside 
official  channels;  or 

(f)  Adversely  affecting  the  public's 
confidence  in  the  integrity  of  the  FDIC. 

S  336.8    Gifts,  entertainment,  favors,  and 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  employee  may 
solicit  or  accept,  for  himself  or  herself  or 
for  another  person,  directly  or  indirectly, 
any  gift,  gratuity,  favor,  entertainment, 
loan,  or  other  thing  of  monetary  value 
from  a  person  who: 

(1)  Has  or  seeks  contractual  or  other 
business  or  financial  relationships  with 
the  FDIC: 

(2)  Is  or  may  be  regulated  or  examined 
by  the  FDIC;  or 

(3)  Has  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
employee's  official  duties. 

(b)  The  prohibitions  of  paragraph  (a) 
of  this  section  do  not  apply: 

(1)  To  the  solicitation  or  acceptance  of 
anything  of  monetary  value  from  a 
friend,  parent,  spouse,  child,  or  other 
close  relative  where  it  is  clear  from  the 
circumstances  that  personal  or  family 
relationships  rather  than  the  business  of 
the  persons  concerned  are  the  sole 
motivating  factors; 

(2)  To  the  acceptance  of  unsolicited 
advertising  or  promotional  material  such 
as  pens,  pencils,  note  pads,  calendars, 
and  other  items  of  nominal  value; 

(3)  To  the  acceptance  of  unsolicited 
mementos  of  nominal  extrinsic  value, 
given  in  commemoration  of  an  event, 
special  project,  or  special  activity; 

(4)  Except  as  otherwise  provided  in 

S  336.16,  to  the  acceptance  of  loans  from 
banks  or  other  financial  institutions  on 
the  customary  terms  and  conditions 
offered  to  the  general  public; 

(5)  To  the  acceptance  of  food, 
refreshments,  and  accompanying 
entertainment  of  nominal  value  on 
infrequent  occasions  in  the  ordinary 
course  of  a  conference,  meeting,  or  other 
function  at  which  an  employee  is 
properly  in  attendance  in  his  or  her 
official  capacity;  and 

(6)  To  the  acceptance  of  food, 
refreshments,  and  accompanying 
entertainment  of  nominal  value  offered 
in  the  course  of  a  group  function  or 
widely  attended  gathering  of  mutual 
interest  to  the  government  and  the 
private  sector,  such  as  receptions  and 
informational  programs  sponsored  or 
hosted  by  universities,  educational 
associations,  the  financial  services 
industry,  technical  and  professional 
associations,  firms  doing  business  with 
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the  FDIC,  international  organizations,  or 
government  entities  where  it  has  been 
determined  that  attendance  is  in  th6 
interest  of  the  FDIC  and  is  related  to  its 
mission,  in  accordance  with  written 
guidelines  issued  by  the  Ethics 
Counselor,  consistent  with  guidelines 
established  by  the  U.S.  Office  of 
Government  Ethics. 

(c)  No  examiner  shall  accept  any 
gratuity  from  any  insured  state 
nonmember  bank,  from  any  insured 
bank  examined  by  the  examiner,  or  from 
any  person  connected  therewith.  (See  18 
U.S.C  213) 

(d)  Whenever  an  employee  receives  a 
gift  or  other  item  of  monetary  value  the 
acceptance  of  which  is  prohibited  by 
paragraph  (a)  or  (c)  of  this  section,  or 
whenever  a  gift  or  other  item  of 
monetary  value  is  received  from  a 
source  other  than  a  source  described  in 
paragraph  (a)  or  (c)  of  this  section  and  is 
given  because  of  the  employee's  official 
position  or  in  conjunction  with  official 
duties  carried  out  by  the  employee,  the 
employee  shall  notify  the  Ethics 
Counselor  within  ten  days  of  receipt  of 
such  gift  or  item.  The  gift  or  item  shall 
be  promptly  returned  to  the  sender  or 
otherwise  disposed  of  as  directed  by  the 
Ethics  Counsleor.  The  cost  of  returning 
such  gift  or  item  shall  be  borne  by  the 
FDIC.  (See  18  U.S.C.  209) 

(e)  An  employee  may  not  solicit  a 
contribution  from  another  employee  for 
a  gift  to  an  official  superior,  make  a 
donation  as  a  gift  to  an  official  superior, 
or  accept  a  gift  from  an  employee 
receiving  less  pay  than  himself  of 
herself,  unless  it  is  a  voluntary  gift  or 
donation  of  nominal  value  made  on  a 
special  occasion  such  as  marriage, 
illness,  or  retirement.  (See  5  U.S.C.  7351) 

(f)  An  employee  may  not  request  or 
accept  a  gift,  present,  or  decoration  from 
a  foreign  government,  except  as 
permitted  by  law.  (See  5  U.S.C.  7342) 

§336.9    Travel  expenses. 

(a)  Expenses  of  travel,  lodging,  and 
subsistence  incurred  by  an  employee 
while  on  official  duty  shall  be  paid  for 
or  reimbursed  by  the  FDIC  (in 
accordance  with  the  FDIC's  General 
Travel  Regulations),  and  an  employee 
shall  not  accept  payment  or 
reimbursement  for  such  expenses  from 
any  private  source. 

(b)  On  rare  occasions  where  there  is 
no  practical  alternative  to  acceptance, 
an  employee  may  accept  travel,  lodging, 
or  subsistence  from  a  private  source 
while  on  official  duty.  The  employee 
must  report  the  acceptance,  value,  and 
circumstances  thereof  to  the  appropriate 
director  and  the  Ethics  Counselor  within 
30  days  of  such  acceptance.  When 
appropriate,  the  FDIC  will  reimburse  the 


private  source  for  the  fair  market  value 
of  such  travel,  lodging,  or  subsistence. 

(c)  For  the  purpose  of  this  section, 
"subsistence"  does  not  include  food  or 
refreshments  accepted  on  infrequent 
occasions  in  the  ordinary  course  of  an 
official  function  or  a  widely  attended 
gathering  as  permitted  by  §  336.8  (b)(5) 
and  (b)(6). 

(d)  Notwithstanding  the  provisions  of 
5  U.S.C.  4111,  the  FDIC  may,  and  an 
employee  may  not  (without  the  approval 
of  the  appropriate  director,  who  shall 
have  consulted  with  the  Ethics 
Counselor),  accept  travel,  lodging,  or 
subsistence  when  the  donor  is  an 
organization  which  is  exempt  from 
taxation  under  26  U.S.C.  501(c)(3),  and 
acceptance  does  not  result  in,  or  create 
the  appearance  of,  a  conflict  of  interest. 

(e)  When  an  employee  is  not  on 
official  duty  and  there  is  no  payment  or 
reimbursement  by  the  FDIC  for 
expenses  of  travel,  lodging,  or 
subsistence,  the  employee  may  accept 
payment  or  reimbursement  from  a 
private  source  where  acceptance  is 
compatible  with  the  purposes  of  this 
part  and  does  not  present  a  conflict  of 
interest  or  the  appearance  thereof. 

(f)  The  provisions  of  this  section  do 
not  prohibit,  or  require  a  report  of.  the 
acceptance  of  travel,  lodging,  or 
subsistence  provided  by  family 
members  or  personal  friends. 

§336.10    Use  of  official  Monnation. 

(a)  Except  as  permitted  in  §  336.11,  an 
employee  may  not,  directly  or  indirectly, 
use  or  allow  the  use  of  information 
which  is  obtained  as  a  result  of  his  or 
her  FDIC  employment  but  which  is  not 
available  to  the  general  public  in  order 
to  engage  in  any  financial  transaction  or 
to  further  a  private  interest. 

(b)  An  employee  may  not  maintain, 
disclose,  or  otherwise  use  personal 
information  in  a  manner  which  violates 
the  Privacy  Act  of  1974,  5  U.S.C.  552a,  or 
Part  310  of  the  FDIC's  regulations. 

(c)  An  examiner  may  not  disclose 
information  from  a  bank  examination 
report  except  as  authorized  by  law.  (See 
18  U.S.C.  1906) 

(d)  An  employee  may  not  disclose 
confidential  business  information 
obtained  in  the  course  of  his  or  her 
employment  or  official  duties  except  as 
authorized  by  law.  (See  18  U.S.C.  1905) 

§  336. 1 1    Lectures,  speeches,  and 
manuscripts. 

(a)  No  employee  shall  publish  any 
material  or  speak  before  banking  or 
public  organizations  on  matters 
involving  the  FDIC  unless  the  employee 
receives  prior  approval,  and  prior 
clearance  of  material  to  be  published,  by 
the  appropriate  director. 


(b)  An  employee  shall  not  use  in  any 
teaching,  lecturing,  speaking,  or  writing 
engagement  information  obtained  as  a 
result  of  his  or  her  FDIC  employment 
unless  the  information  is  available  to 
the  general  public  or  the  appropriate 
director  gives  authorization  for  such  use, 
upon  the  determination  that  the  use  of 
the  information  is  the  public  interest 

(c)  Except  as  provided  in  §  336.8(bH3), 
no  employee  may  receive  any 
compensation  or  other  thing  of  monetary 
value  for  any  speech,  lecture, 
publication,  or  similar  engagement,  the 
subject  matter  of  which  relates 
substantially  to  matters  involving  the 
FDIC  or  contains  information  that  is  not 
otherwise  available  to  the  general 
public. 

(d)  No  employee  may  accept  an 
honorarium  of  more  than  $2,000  for  any 
appearance,  speech,  or  article  in 
connection  with  non-FDIC  related 
activities.  No  employee  may  accept  an 
honorarium  in  connection  with  any 
appearance,  speech,  or  article  in 
connection  with  FDIC-related  matters. 
(See  2  U.S.C.  441i) 

§336.12    Employment  t>y  FDIC  of  raiathres. 

(a)  For  the  purposes  of  this  section: 

(1)  A  "relative"  is  any  person  related 
to  an  FDIC  official  as  parent,  step- 
parent, child,  step-child,  brother,  sister, 
step-brother,  step-sister,  half-brother, 
half-sister,  spouse,  uncle,  aunt,  first 
cousin,  nephew,  niece,  father-in-law, 
mother-in-law.  son-in-law,  daughter-in- 
law,  brother-in-law,  or  sister-in-law. 

(2)  An  "official"  is  any  employee  who 
has  authority  to  appoint,  employ, 
promote,  or  advance  employees  or  to 
recommend  anyone  for  appointment, 
employment,  promotion,  or 
advancement  at  the  FDIC. 

(3)  A  "supervisor"  is  any  employee 
whose  position  requires  independent 
judgement  to  appoint,  employ,  promote, 
advance,  assign,  direct,  reward,  transfer, 
suspend,  discipline,  remove,  adjust 
grievances,  or  furiough  any  person  or  to 
recommend  any  such  action. 

(b)  An  FDIC  official  may  not— 

(1)  Appoint,  employ,  promote,  or 
advance  any  relative  to  a  position  at  die 
FDIC; 

(2)  Advocate  a  relative's  appointment, 
employment,  promotion,  or 
advancement  at  the  FDIC;  or 

(3)  Appoint,  employ,  promote,  or 
advance  a  relative  of  another  FDIC 
official  if  the  official  has  advocated  the 
relative's  appointment,  employment, 
promotion,  or  advancement. 

(c)(1)  No  employee  may  be  a 
supervisor  of  any  relative. 

(2)  Whenever  any  employee  becomes 
a  supervisor  of  a  relative,  the  employee 
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shall  report  in  writing  that  fact  to  the 
appropriate  director.  The  appropriate 
director,  in  consultation  with  the 
Director  of  the  FDIC's  OfTice  of 
Personnel  Management  and  the  Ethics 
Counselor,  shall  determine  whether  the 
relative's  position  may  be  removed  from 
the  scope  of  the  supervisor's  authority, 
taking  into  consideration  of  the  nature 
of  the  supervisor's  position,  the 
operational  needs  of  the  division,  and 
the  potential  for  conflicts  of  interest  or 
the  appearance  thereof.  If  it  is 
determined  that  it  is  not  feasible  to 
remove  the  relative's  position  from  the 
scope  of  the  supervisor's  authority,  the 
appropriate  director,  the  Director  of  the 
FDIC's  Office  of  Personnel  Management, 
and  the  Ethics  Counselor  shall 
determine  whether  the  relative  may  be 
assigned  to  another  position  at  the  FDIC 
which  is  outside  the  scope  of  the 
supervisor's  authority. 

S  336.13    Um  Of  FDIC  property. 

An  employee  shall  not,  directly  or 
indirectly,  use  or  allow  the  use  of  any 
kind  of  FDIC  property,  including,  but  not 
limited  to,  property  which  the  FDIC 
holds  in  its  corporate  capacity,  leased 
property,  or  property  which  the  FDIC 
holds  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agency  of  the 
assets  of  a  bank,  for  other  than  officially 
approved  activities.  An  employee  has  a 
positive  duty  to  protect  and  concerve 
FDIC  property,  including  equipment, 
supplies,  and  other  property  entrusted  or 
issued  to  the  employee. 

§  336. 1 4    Indebtedness,  gambling,  and 
other  conduct 

(a)  Indebtedness.  An  employee  is 
expected  a  meet  all  just  Hnancial 
obligations,  whether  imposed  by  law  or 
contract.  For  the  purpose  of  this  section, 
a  "just  Tmancial  obligation"  is  one 
acknowledged  by  the  employee  or 
-educed  to  judgement  by  a  court  or  one 
imposed  by  law  such  as  federal,  state,  or 
local  taxes.  An  employee  who  has 
difficulty  in  meeting  his  or  her  financial 
obligations  may  seek  counseling  with 
the  FDIC's  Office  of  Personnel 
vfanagement.  This  does  not  require  the 
rDIC  to  determine  the  validity  or 
amount  of  any  debt  which  is  the  subject 
of  dispute  between  the  employee  and  an 
alleged  creditor. 

(b)  Gambling.  An  employee  shall  not 
participate  in  any  gambling  activity, 
including  use  of  gambling  devices, 
lotteries,  pools,  games  for  money  or 
property,  or  nimibers  tickets,  while  on 
property  owned  or  leased  by  the  FDIC 
or  while  on  duty  for  the  FDIC. 

(c)  Crimes  and  dishonesty.  An 
employee  shall  not  engage  in  criminal. 


dishonest,  or  other  conduct  prejudicial 
to  the  FDIC. 

(d)  Miscellaneous.  Other  provisions 
with  which  an  employee  would  be 
familiar  include: 

(1)  The  "Code  of  Ethics  of 
Government  Service,"  which  prescribes 
general  standards  of  conduct  (Pub.  L 
No.  96-303,  94  Stat  855-856): 

(2)  Prohibitions  relating  to  bribery, 
conflicts  of  interest,  and  graft  (18  U.S.C. 
201-209): 

(3)  Prohibitions  against  disloyalty  and 
striking  (5  U.S.C.  7311, 18  U.S.C.  1918): 

(4)  Prohibitions  against  the  disclosure 
of  classifled  information  (18  U.S.C.  798); 

(5)  The  provision  relating  to  the 
habitual  use  of  intoxicants  to  excess  (5 
U.S.C.  7352): 

(6)  Prohibition  against  the  misuse  of  a 
government  vehicle  (31  U.S.C.  1349(b)): 

(7)  Prohibition  against  the  misuse  of 
the  franking  privilege  (i.e..  prepaid 
postage)  (18  U.S.C.  1719); 

(8)  Prohibition  against  the  use  of 
deceit  in  an  examination  or  personnel 
action  in  connection  with  government 
employment  (18  U.S.C.  1917); 

(9)  Prohibition  against  fraud  or  false 
statements  in  a  government  matter  (18 
U.S.C.  1001); 

(10)  Prohibition  against  mutilating  or 
destroying  a  public  record  (18  U.S.C. 
2071); 

(11)  Prohibition  against  embezzlement 
of  government  money  or  property  (18 
U.S.C.  641);  failing  to  account  for  public 
money  (18  U.S.C.  643);  and 
embezzlement  of  the  money  or  property 
of  another  person  in  the  possession  of 
an  employee  by  reason  of  his  or  her 
employment  (18  U.S.C.  654); 

(12)  Prohibition  against  unauthorized 
use  of  documents  relating  to  claims  from 
or  by  the  government  (18  U.S.C.  285); 

(13)  Prohibition  against  political 
activities  in  5  U.S.C.  S  7321  et  seq.  (the 
Hatch  Act)  and  18  U.S.C.  602.  603,  and 
607; 

(14)  Prohibition  against  an  employee's 
acting  as  the  agent  of  a  foreign  principal 
registered  under  the  Foreign  Agents 
Registration  Act  of  1938  (18  U.S.C.  219); 

(15)  Prohibition  against  the  use  of 
manipulatives  or  deceptive  devices  in 
connection  with  the  purchase  or  sale  of 
any  security  (17  CFR  240.10b-«). 

Subpart  C— Financial  interasts  and 
Obligationa;  Outaide  Employnient 

S  336.15    General  rules. 

(a)  No  employee  shall  have  any  direct 
or  indirect  &iancial  interest  or 
obligation  that  conflicts  or  appears  to 
conflict  with  the  employee's  FDIC  duties 
and  responsibilities. 

(b)  No  employee  may  negotiate  or 
have  any  arrangement  concerning 


prospective  employment  with  a  person 
whose  financial  interests  may  be 
directly  and  substantially  affected  by 
the  employee's  performance  of  his  or  her 
FDIC  duties  and  responsibilities  while 
the  employee  is  personally  and 
substantially  engaged,  as  part  of  his  or 
her  official  duties,  in  any  matter 
affecting  that  person.  (See  18  U.S.C.  208) 

(c)  No  employee  may  participate 
personally  and  substantially,  by 
decision,  approval,  disapproval, 
recommendation,  the  rendering  of 
advice,  investigation,  or  other  action,  in 
any  matter  in  which  the  employee,  the 
employee's  spouse,  minor  child,  partner, 
or  organization  in  which  the  employee 
serves  as  an  officer,  director,  trustee, 
partner,  or  employee,  has  a  Hnancial 
interest  (other  than  a  deposit.  (See  18 
U.S.C.  208) 

(d)  No  partner  of  any  employee  or  a 
special  government  employee  may  act 
as  agent  or  attorney  for  any  person 
other  than  the  United  States  before  the 
FDIC  in  a  matter  in  which  the  employee 
participates  or  has  participated, 
personally  and  substantially,  by 
decision,  approval,  disapproval, 
recommendation,  the  rendering  of 
advice,  investigation,  or  othewise  or 
which  is  the  subject  of  the  employee's 
official  responsibility.  (See  18  U.S.C. 
207) 

(e)  An  employee  shall  disqualify 
himself  or  herself  from  participation  in 
any  matter  in  which  he  or  she  has  a 
financial  interest  by  notifying  the 
appropriate  director  and  the  Ethics 
Counselor  in  writing  of  such  matter  and 
financial  interest. 

(f)  The  prohibitions  of  paragraphs  (a), 
(b),  (c).  and  (e)  of  this  section  shall  not 
apply  if  the  employee,  other  than  the 
Chairman  or  the  Director  (Appointive) ' 
receives  the  prior  written  determination 
of  the  Ethics  Counselor,  who  shall 
consult  with  the  appropriate  director, 
that  the  interest  is  not  so  substantial  as 
to  be  deemed  likely  to  a^ect  the 
integrity  of  the  employee's  services  to 
the  FDIC.  (See  18  U.S.C.  208) 

§336.16    Extensions  of  credit 

(a)  An  examiner,  and  any  other 
covered  employee  of  the  Division  of 
Bank  Supervision  at  or  above  the  grade 
11  level  (except  those  employees 
covered  under  paragraph  (b)(1)  of  this 
section),  may  not,  directly  or  indirectly, 


■  The  prohibitiont  of  paragraph*  (a),  fb).  (c).  and 
(e)  of  this  Mction  ahall  not  apply  to  the  Chairman  if 
he  or  the  receive*  the  prior  written  determination  of 
the  Preiident  (or  the  Director  (Appointive)  if  he  or 
*he  receive*  the  prior  written  determination  of  the 
Chairman)  that  the  intereat  is  not  to  *ub*tantial  a* 
to  be  deemed  likely  to  affect  the  integrity  of  the 
employee'*  service*  to  the  FDIC  (See  IF  II.&C.  208) 
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accept  or  become  obligated  on  any 
extension  of  credit,  including  credit 
extended  through  the  use  of  a  credit 
card,  from  an  insured  state  nonmember 
bank,  except,  in  the  case  of  an 
obligation  or  extension  of  credit 
evidenced  by  a  credit  card,  credit  may 
be  obtained  from  an  insured  state 
nonmember  bank  located  outside  the 
employee's  region  of  official 
assignment.*  Any  such  credit  card  must 
be  issued  under  the  same  terms  and 
conditions  as  are  offered  to  the  general 
public,  the  total  line  of  credit  from  any 
one  institution  must  not  exceed  $10,000, 
and  the  employee  must  file  with  the 
appropriate  director  a  Statement  of 
Credit  Card  Obligation  in  Insured  State 
Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention-Notice  of  Disqualification. 

(b)  Unless  the  credit  is  extended 
through  the  use  of  a  credit  card  under 
the  same  terms  and  conditions  as  are 
offered  to  the  general  public  and  the 
total  line  of  credit  from  any  one 
institution  does  not  exceed  $10,000— 

(1)  An  individual  member  of  the  Board 
of  Directors  (except  the  Comptroller  of 
the  Currency),  any  assistant  or  deputy  to 
the  Board  of  Directors  or  to  an 
individual  Board  member  (except  the 
Comptroller  of  the  Currency),  any 
assistant  thereto,  any  director  of  a 
division  or  office,  the  holder  of  any 
position  immediately  subordinate 
thereto,  and  any  covered  employee  of 
the  Office  of  Consiuner  Affairs  may  not, 
directly  or  indirectly,  accept  or  become 
obligated  on  any  extension  of  credit 
from  an  insured  state  nonmember  bank. 

(2)  A  regional  counsel  or  attorney 
(Bank  Supervision]  assigned  to  a 
regional  office  may  not,  directly  or 
indirectly,  accept  or  become  obligated 
on  any  extension  of  credit  from  an 
insured  state  noiunember  bank 
headquartered  in  the  employee's  region 
of  official  assignment. 

(3)  A  regional  director,  deputy 
regional  director,  and  any  other  covered 
employee  of  the  Division  of  Liquidation 
assigned  to  a  regional  or  consolidated 
office;  a  supervisory  account  or 
supervisory  field  accountant  of  the 
Division  of  Accounting  and  Corporate 
Services  assigned  to  a  regional  or 
consolidated  office;  and  a  regional 
counsel  or  attorney  (Bank  Liquidation) 
assigned  to  a  regional  or  consolidated 
office  may  not.  directly  or  indirectly, 
accept  or  become  obligated  on  any 


«  An  examiner  and  any  other  covered  employee 
of  the  Division  of  Bank  Supervision  at  or  above  »he 
grade  11  level  assigned  to  the  Washington  office 
may  obtain  credit  extended  through  the  use  of  a 
credit  card  from  any  insured  state  nonmember 
bank,  subject  to  the  restrictions  of  paragraph  (a)  of 
this  section. 


extension  of  credit  from  an  assisted  or 
assuming  entity,  for  so  long  as  such 
entity  remains  an  assisted  or  assimiing 
entity,  located  in  the  employee's  region 
of  official  assignment  which,  for  the 
purposes  of  this  subparagraph,  shall  be 
deemed  to  include — 

(i)  The  bank  resulting  from  a  failed 
bank  if  the  assuming  entity  is  a  bank 
holding  company: 

(ii)  The  assuming  entity  and  all  of  its 
branches  if  the  assuming  entity  is  a 
bank  located  in  the  employee's  region  of 
official  assignment;  and 

(iii)  The  branches  of  the  assuming 
entity  located  in  the  employee's  region 
of  official  assignment  if  the  assuming 
entity  is  a  bank  located  outside  the 
employee's  region  of  official  assignment; 

(4)  An  assessment  auditor  may  not, 
directly  or  indirectly,  accept  or  become 
obligated  on  any  extension  of  credit 
from  an  insured  bank  subject  to  audit 
for  deposit  insurance  assessment 
purposes  except  that  with  the  prior 
written  permission  of  the  appropriate 
director,  an  assessment  auditor  may 
accept  or  become  obligated  on  an 
extension  of  credit  from  one  such  bank 
and  shall  be  disqualified  frx>m 
participating  in  any  audit  of  or 
otherwise  taking  any  action  on  behalf  of 
the  FDIC  with  regard  to  such  bank. 

(5)  An  individual  member  of  the  Board 
of  Directors  (except  the  Comptroller  of 
the  Currency),  and  any  other  covered 
employee  assigned  to  the  Washington 
office,  who  has  participated  personally 
and  substantially  on  behalf  of  the  FDIC 
in  any  matter  involving  an  assisted  or 
assuming  entity,  or  a  covered  employee 
of  the  Division  of  Liquidation  assigned 
to  the  Washington  office  whose  official 
duties  bring  him  or  her  into  contact  with 
any  matter  involving  an  assisted  or 
assuming  entity,  may  not,  directly  or 
indirectly,  accept  or  become  obligated 
on  any  extension  of  credit  from  such 
entity  for  so  long  as  it  remains  an 
assisted  or  assuming  entity. 

(c)  The  Director  of  the  Division  of 
Bank  Supervision,  the  holder  of  any 
position  immediately  subordinate 
thereto,  an  examiner,  or  any  other 
covered  employee  of  the  Division  of 
Bank  Supervision  is  disqualified  from 
participating  in  any  examination,  audit, 
visitation,  or  investigation  of.  or  from 
otherwise  taking  any  action  on  behalf  of 
the  FDIC  with  regard  to.  any  bank, 
financial  institution,  or  other  person  that 
has,  either  directly  or  indirectly, 
extended  credit  to  such  employee.  An 
assessment  auditor  is  disqualified  from 
participating  in  any  audit  of,  or  from 
otherwise  taking  any  action  on  behalf  of 
the  FDIC  with  regard  to,  any  bank, 
financial  institution,  or  other  person  that 


has.  either  directly  or  indirectly, 
extended  credit  to  such  employee  unless 
the  credit  is  extended  through  the  use  of 
a  credit  card  under  the  same  terms  and 
conditions  as  are  offered  to  the  general 
public  and  the  total  line  of  credit  from 
such  bank,  financial  institution,  or  other 
person  does  not  exceed  $10,000.  Every 
other  covered  employee  is  disqualified 
from  taking  any  action  on  behalf  of  the 
FDIC  with  regard  to  any  bank,  financial 
institution,  or  other  person  that  has, 
either  directly  or  indirectly,  extended 
credit  to  such  employee  in  an  amount  in 
excess  of  $10,000.  The  appropriate 
director,  in  consultation  with  the  Ethics 
Counselor,  may  also  extend  such 
disqualification  to  affiliates  of  such 
creditors. 

(d)  If  the  adoption  of  this  regulation, 
change  in  marital  status,  commencement 
of  employment,  reassignment  to  another 
division  or  location,  or  action  affecting 
the  status  of  the  creditor  *  results  in  an 
extension  of  credit  prohibited  by 
paragraphs  (a)  and  (b)  of  this  section, 
such  extension  of  credit  may  be  retained 
by  the  employee  if  it  is  liquidated  under 
its  original  terms,  without  renegotiation. 
If  an  otherwise  prohibited  extension  of 
credit  is  retained  in  accordance  with 
this  paragraph,  the  employee  shall  be 
disqualified  from  participating  in  any 
decision,  examination,  audit,  or  other 
action  having  an  impact  on  the  creditor 
and  report  his  or  her  retention  in  writing 
to  the  appropriate  director  and  Ethics 
Counselor. 

(1)  An  employee,  other  than  an 
employee  described  in  paragraph  (b)(1) 
of  this  section,  otherwise  required  to 
liquidate  a  nonconforming  extension  of 
credit  under  its  original  terms  may 
request  permission  to  renegotiate  the 
loan.  An  employee  described  in 
paragraph  (b)(1)  of  this  section 
otherwise  required  to  liquidate  a 
nonconforming  extension  of  credit  imder 
its  original  terms  may  request  review 
and  concurrence  by  the  Ethics 
Counselor  to  renegotiate  such  a  loan. 
Any  such  request  shall  be  made,  in 
writing,  to  the  appropriate  director  and 
Ethics  Counselor,  or.  in  the  case  of  an 
employee  described  in  paragraph  (b)(1) 
of  this  section,  to  the  Ethics  Counselor, 
stating — 

(i)  The  purpose  of  the  renegotiation; 

(ii)  The  terms  and  conditions  of  the 
original  loan; 

(iii)  The  terms  and  conditions  now 
available  to  the  general  public; 


*  Such  actions  include,  but  are  not  limited  to. 
mergers,  acquisitions,  transactions  under  section  13 
of  the  Federal  Deposit  insurance  Act  (12  U.S.C. 
18Z3)  or  similar  actions  beyond  the  employee's 
control. 
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(iv)  The  terms  and  conditions  now 
offered  the  employee; 

(v)  What  action  the  employee  has 
taken  to  move  the  loan  to  an  otherwise 
nonprohibited  creditor  and 

(vi)  The  Hnancial  hardship,  if  any, 
denial  of  the  request  will  cause. 

(2)  No  employee  may  renegotiate  a 
loan  from  a  prohibited  creditor  without 
the  prior  written  approval  of  the 
appropriate  director  and  the  Ethics 
Counselor,  or,  in  the  case  of  an 
employee  described  in  paragraph  (b)(lj 
of  this  section,  without  the  prior  review 
and  concurrence  by  the  Ethics 
Counselor. 

(e)  Notwithstanding  the  restrictions  of 
this  section,  an  employee  may  assume  a 
mortgage  loan  made  by  a  prohibited 
creditor  under  the  following 
circumstances — 

(1)  The  loan  is  for  the  employee's 
personal  residence; 

(2)  The  employee  is  unable  to  arrange, 
without  undue  financial  hardship,  a  loan 
from  a  nonprohibited  creditor 

(3)  The  terms  of  the  assumption  are  no 
more  favorable  than  those  made 
available  to  the  general  public  by  the 
same  creditor 

(4)  The  employee  receives  the  prior 
approval  of  the  appropriate  director, 
who  shall  have  consulted  with  the 
Ethics  Counselor,  or,  in  the  case  of  an 
employee  described  in  paragraph  (b)(1) 
of  this  section,  he  or  she  receives  the 
prior  concurrence  of  the  Ethics 
Counselor  and 

(5)  The  employee  is  disqualified  from 
participating  in  any  decision, 
examination,  audit  or  other  action 
having  an  impact  on  the  creditor. 

(f)(1)  An  extension  of  credit  to  an 
employee's  spouse  or  dependent  child 
shall  constitute  an  extension  of  credit  to 
the  employee  unless — 

(i)  The  loan  is  made  to  the  spouse  or 
dependent  child  entirely  upon  his  or  her 
own  credit  and  without  the  employee's 
being  a  party  to  the  credit  instrument  as 
co-maker,  endorser,  or  guarantor; 

(ii)  The  loan  is  supported  by  the 
spouse's  or  dependent  child's  own 
income  or  means  so  that  neither  the 
creditor  nor  the  spouse  nor  dependent 
child  will  look  to  the  employee,  to  his  or 
her  income,  or  to  his  or  her  property  for 
the  payment  thereof;  and 

(iii)  The  spouse  or  dependent  child 
has,  or  in  the  case  of  student  loans  will 
have,  the  income,  the  ability,  and  the 
means  to  meet  the  loan  obligation  at 
maturity. 

(2)  Even  though  an  extension  of  credit 
to  a  spouse  or  dependent  child  is.  by 
virtue  of  paragraph  (fKl)  of  this  section, 
not  deemed  to  be  an  extension  of  credit 
or  an  employee,  as  a  metter  of  policy  the 
employee  will  be  disqualified  from 


participating  in  any  decision, 
examination,  audit,  or  other  action 
having  an  impact  on  the  creditor  to  the 
same  extent  as  if  the  employee  were 
obligated  on  the  extension  of  credit. 

$336.17    Bank  securttiM. 

(a)  While  employed  by  the  FDIC  an 
employee  may  not  purchase,  own.  or 
control,  directly  or  indirectly,  any 
securities  of  an  insured  bank  or  affiliate 
thereof,  except  as  permitted  in  this 
section. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  an  employee  (other 
than  a  member  of  the  Board  of 
Directors)  may  own  or  control  securities 
of  an  insured  bank  or  affiliate  thereof 
whenever — 

(i)  Ownership  or  control  was  acquired 
prior  to  commencement  of  FDIC 
employment,  through  a  change  in 
marital  status,  or  through  circumstances 
beyond  the  employee's  control,  such  as 
inheritance,  gift,  or  merger,  acquisition 
or  other  change  in  corporate  ownership; 

(ii)  The  employee  makes  full,  written 
disclosttfe  on  the  prescribed  form  to  the 
Ethics  Counselor,  pursuant  to  {  336.24. 
within  30  days  of  commencing 
employment  or  acquiring  the  interest; 
and 

(iii)  The  employee  is  disqualified  from 
participating  in  any  decision, 
examination,  audit  or  other  action 
having  an  impact  on  the  bank  or 
affiliate:  Provided,  that  the  Ethics 
Counselor,  in  consultation  with  the 
appropriate  director,  may  determine  that 
disqualification  is  not  necessary 
because  the  employee's  interest  is  too 
inconsequential  to  affect  the  integrity  of 
the  employee's  services  to  the  FDIC. 

An  employee  may  own  or  control 
additional  securities  which  result  from  a 
stock  split,  stock  dividend,  or  the 
exercise  of  preemptive  rights  arising  out 
of  the  ownership  of  such  securities. 

(2)  "Die  Ethics  Counselor  may  require 
that  an  employee  divest  his  or  her 
interest  in  securities  whenever 
disqualification  under  paragraph  (b)(1) 
of  this  section  might  result  in  a 
substantial  impairment  of  the 
employee's  ability  to  perform  his  or  her 
FDIC  duties  and  responsibilities. 

(c)  An  employee  may  have  an  indirect 
interest  in  securities  of  an  insured  bank 
or  affiliate  therof  which  arises  through 
ownership  of  shares  (or  other 
investment  units]  or  publicly  held 
holding  companies,  mutual  funds,  or 
investment  trusts  but  only  if  (1)  the 
assets  of  the  holding  company,  mutual 
fund,  or  investment  trust  consist 
primarily  of  securities  of  nonbank 
entities  and  (2)  the  employee  does  not 
own  or  control  5  percent  or  more  of  the 
shares  (or  other  investment  units)  of  the 


holding  company,  mutual  fund,  or 
investment  trust.  Such  an  indirect 
interest  in  securities  of  an  insured  bank 
or  affiliate  is  deemed  too 
inconsequential  to  affect  the  integrity  of 
the  employee's  services  to  the  FDIC. 

(d)(1)  Interests  of  an  employee's 
spouse  or  dependent  child  shall  be 
considered  interests  of  the  employee 
unless — 

(i)  The  interest  is  solely  the  financial 
interest  and  responsibility  of  the  spouse 
or  dependent  child; 

(ii)  The  interest  is  not  in  any  way.  past 
or  present,  derived  from  the  income, 
assets,  or  other  activity  of  the  employee: 
and 

(iii)  Any  financial  or  economic  benefit 
from  the  interest  is  for  the  spouse's  or 
dependent  diild's  personal  use. 

(2)  Even  though  an  interest  of  a 
spouse  or  dependent  child  is,  by  virtue 
of  paragraph  (d)(1)  of  this  section,  not 
deemed  to  be  an  interest  of  an 
employee,  as  a  matter  of  policy  the 
employee  will  be  disqualified  from 
participating  in  any  decision, 
examination,  audit  or  other  action 
having  an  impact  on  that  interest  to  the 
same  extent  as  if  the  interest  were  that 
of  the  employee. 

S336.16    Purdiaa* Of Kiutctallon asset*. 

(a)  An  employee,  the  employee's 
spouse  or  dependent  child,  or  members 
of  the  employee's  immediate  household 
shall  not.  directly  or  indirectly,  purchase 
any  property  which  the  FDIC  holds  in  its 
capacity  as  receiver,  liquidator,  or 
liquidating  agent  of  the  assets  of  a  bank, 
regardless  of  how  the  property  is  sold. 

(b)  An  employee  who  is  involved  in 
the  disposition  of  liquidation  assets 
shall  disqualify  himself  or  herself  from 
participation  in  the  disposition  of  such 
assets  when  the  employee  becomes 
aware  that  any  relative,  or  any 
organization  or  partnership  with  which 
the  employee,  the  employee's  spouse  or 
dependent  child  is  associated,  has 
submitted  a  bid  for  purchase  of  such 
liquidation  assets.  "The  emfdoyee  shall 
advise  his  or  her  immediate  supervisor 
and  the  Ethics  Counselor  in  writing  of 
the  self-disqualificatioiL 

(c)  An  employee  shall  not.  directly  or 
indirectly,  use  or  release  to  persons 
outside  the  FDIC  confidential 
information  regarding  the  sale  or 
disposition  of  liquidation  assets  except 
as  mandated  by  the  employee's  official 
responsibility  to  liquidate  such  assets 
and  only  as  prescribed  in  Division  of 
Liquidation  guidelines  applicable  to 
such  sale  or  disposition. 


.Ai 
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§336.19    PurohasaofFDtCproparty. 

(a)  An  employee,  the  employee's 
spouse  or  dependent  child,  or  members 
of  the  employee's  immediate  household 
shall  not.  directly  or  indirectly,  purchase 
any  property  which  the  FDIC  holds  in  its 
corporate  capacity  unless — 

(1)  The  property  has  been  declared 
excess  property  by,  and  is  sold  in 
accordance  with  standards  and 
procedures  prescribed  by,  the  Director 
of  the  Division  of  Accoimting  and 
Corporate  Services;  and 

(2)  The  property  is  sold  by  means, 
determined  by  the  Director  of  the 
Division  of  Accounting  and  Corporate 
Services,  which  assure  that  the  selling 
price  is  the  property's  fair  market  value. 

(b)  In  no  case  shall  an  employee,  the 
employee's  spouse  or  dependent  child, 
or  members  of  the  employee's 
immediate  household  direcUy  or 
indirecUy  purchase  any  property  from 
the  FDIC  if— 

(1)  The  employee  is  employed  in  the 
Facilities  Management  and  Operations 
Section  of  the  Division  of  Accounting 
and  Corporate  Services  or  is  directly 
involved  in  the  disposition  of  excess 
property; 

(2)  The  property  was  last  under  the 
control  or  supervisory  responsibility  of 
the  employee  (except  in  the  case  of 
property  sold  by  sealed  bid  or  at  public 
auction); 

(3)  He  or  she  relied  upon  information 
regarding  the  property  obtained  by  the 
employee  in  the  course  of  his  or  her 
employment  with  the  FDIC  (other  than 
knowledge  of  the  proposed  sale  of  the 
property),  which  is  not  available  to  the 
general  public;  or 

(4)  The  employee  is  the  head  of  the 
last  known  office  using  the  property 
(except  in  the  case  of  property  sold  by 
sealed  bid  or  at  public  auction). 

§  336.20    Purdwaa  of  asstts  of  insured 
iMnks. 

An  employee,  the  employee's  spouse 
or  dependent  child,  or  a  member  of  the 
employee's  immediate  household  shall 
not,  directly  or  indirectly,  purchase  an 
asset  (for  example,  real  property, 
automobiles,  trucks,  mobile  homes,  or 
repossessed  goods)  of  an  insured  bank 
unless  such  asset  is  sold  at  public 
auction,  is  offered  to  the  general  public 
at  the  same  price,  or  is  sold  by  other 
means  that  assure  that  the  selUng  price 
is  the  asset's  fair  market  value.  In  no 
event  shall  an  employee,  an  employee's 
spouse  or  dependent  child,  or  a  member 
of  the  employee's  immediate  household 
purchase  an  asset  from  any  bank  in 
reliance  on  information  obtained  in  the 
course  of  the  employee's  performance  of 
his  or  her  official  duties  or  from  any 
other  source  not  available  to  the  general 


public.  Employees  have  a  responsibility 
to  consult  with  the  Ethics  Counselor  as 
to  the  propriety  of  the  proposed 
purchase. 

§  336.21    Providing  goods  or  services  to 
ttie  FDIC. 

An  employee,  the  employee's  spouse 
or  dependent  child,  or  members  of  the 
employee's  immediate  household  shall 
not,  directly  or  indirectiy,  provide  any 
goods  or  services  for  compensation  to 
the  FDIC  either  in  its  corporate  capacity 
or  in  its  capacity  as  receiver,  liquidator, 
or  liquidating  agent  of  the  assets  of  a 
bank  unless  the  Director  of  the  Division 
of  Accounting  and  Corporate  Services  or 
the  Director  of  the  Division  of 
Liquidation  determines,  in  accordance 
with  standards  and  procedures 
approved  by  the  Board  of  Directors,  that 
it  is  in  the  best  interest  of  the  FDIC  to 
acquire  goods  or  services  from  such  a 
person.  For  the  purpose  of  this  section, 
the  term  "services"  does  not  include 
services  as  required  by  the  employee's 
position  with  the  FDIC. 

§  336.22    Outside  employment  and  otiter 
activity. 

(a)  An  employee  shall  not  engage  in 
employment  or  other  activity  outside  the 
scope  of  his  or  her  FDIC  employment 
which  is  not  compatible  with  the  full 
and  proper  dischaige  of  the  employee's 
duties  and  responsibilities  to  the  FDIC. 
Employment  or  activity  which  is  not 
compatible  with  the  employee's  duties 
and  responsibilities  to  the  FDIC 
includes,  but  is  not  limited  to,  that  which 
results  in,  or  creates  an  appearance  of,  a 
conflict  of  interest  or  impairs  the 
employee's  physical  or  mental  capacity 
to  perform  the  duties  and 
responsibilities  of  his  or  her  position 
with  the  FDIC.  Such  employment  or 
activity  may  involve — 

(1)  Service,  with  or  without 
compensation,  as  an  organizer, 
incorporator,  director,  officer,  trustee,  or 
representative  of,  or  advisor  or 
consultant  to,  or  in  any  other  capacity 
with,  any  financial  institution,  including 
a  bank,  a  savings  and  loan  association, 
or  a  credit  union,  except  the  FDIC 
Employees'  Federal  Credit  Union;  or 

(2)  Service,  with  or  without 
compensation,  in  any  capacity  with  an 
investment  advisor,  investment 
company,  investment  fund,  mutual  fund, 
insurance  company,  stockbroker, 
underwriter,  or  any  other  person 
engaged  in  providing  financial  services. 

Any  employee  who  engages  in,  or 
intends  to  engage  in,  outside 
employment  or  activity  has  the 
responsibility  to  consult  with  the  Ethics 
Counselor  as  to  whether  such 
employment  or  activity  is  compatible 


with  the  employee's  FDIC  duties  and 
responsibilities. 

(b)  An  examiner  shall  not  perform  any 
service  for  compensation  for  any  bank, 
for  any  officer,  director,  or  employee 
thereof,  or  for  any  person  connected 
therewith.  (See  18  U.S.C.  1909) 

(c)  An  employee  shall  not  accept  any 
money  or  anything  of  monetary  value 
from  a  private  source  as  compensation 
for  the  employee's  service  to  the  FDIC 
(See  18  U.S.C.  209) 

(d)  An  employee  shall  not,  directiy  or 
indirectly,  receive  compensation  for 
representational  services  rendered  by 
himself  or  herself  or  another  before  an 
agency  of  the  Federal  or  District  of 
Columbia  Government  on  matters  in 
which  the  United  States  has  an  interest 
(See  18  U.S.C.  203) 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  an  employee  shall  not 
represent  anyone  before  an  agency  or 
court  of  the  Federal  or  District  of 
Columbia  Government,  with  or  without 
compensation,  in  matters  in  which  the 
United  States  has  an  interest  other  than 
in  the  proper  discharge  of  the 
employee's  official  duties.  (See  18  U.S.C. 
205) 

(f)  An  employee  must  obtain  the  prior 
written  approval  of  the  Ethics  Counselor 
in  order  to  represent  a  parent  spouse, 
child,  or  person  or  estate  for  which  he  or 
she  serves  as  a  guardian,  executor. 
administrator,  trustee,  or  personal 
fiduciary,  with  or  without  compensation. 
(See  18  U.S.C.  205) 

(g)  This  section  does  not  preclude  an 
employee  from  participating  in  the 
activities  of  (1)  charitable,  religious, 
professional,  social,  fraternal,  nonprofit 
educational  and  recreational,  public 
service,  or  civic  organizations,  so  long 
as  such  participation  does  not  violate 

§  336.16  or  18  U.S.C.  203  or  205  or  (2)  if 
not  prohibited  by  law,  national  or  state 
political  parties. 

§  336.23  Employment  of  famNy  members 
by  persons  other  than  the  FDtC. 

(a)  In  order  to  avoid  a  conflict  of 
interest  or  the  appearance  of  a  conflict 
a  covered  employee  shall  report  to  the 
appropriate  director  director  the 
employment  of  the  employee's  spouse, 
child,  parent,  brother,  sister,  or  a 
member  of  the  employee's  immediate 
household  by — 

(1)  An  insured  bank  or  its  affiliate; 

(2)  A  firm  or  business  with  which,  to 
the  employee's  knowledge,  the  FDIC  has 
a  contractual  or  other  business  or 
financial  relationship;  or 

(3)  A  firm  or  business  which,  to  the 
employee's  knowledge,  is  seeking  a 
business  or  contractual  relationship 
with  the  FDIC:  within  30  days  of  the 
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commencement  of  employment  of  the 
family  member. 

(b)  Generally,  a  covered  employee 
will  not  be  assigned  to  any  examination, 
investigation,  application,  or  other 
matter  involving  the  family  member's 
employer  unless  the  appropriate 
director,  in  consultation  with  the  Ethics 
Counselor,  makes  the  prior 
determination  that  the  nature  of  the 
family  member's  employment  makes  it 
unlikely  that  the  employee's  services  to 
the  FDIC  will  be  affected  by 
participation  in  the  matter.  In  making 
determinations  under  this  section, 
significant  weight  shall  be  given  to  the 
policy-making  character  of  the  family 
member's  position.  Under  most 
circumstances,  positions  which  are 
clerical  or  lacking  policy-making 
character  would  not  require 
disqualification. 

Subpart  D— Report  of  Interest  in  Bank 
Securities,  Intereat  In  FDIC  Daclaion, 
and  Employmant  Upon  Reaignation; 
Statementa  of  Employinent  and 
Financial  Intereata:  Financial 
Diaciosure  Reporta 

§  336.24    Report  of  interest  in  iMnic 
securities. 

All  covered  employees  must  report,  on 
the  prescribed  form,  direct  or  indirect 
ownership  of  securities  of  insured  banks 
within  30  days  of  commencement  of 
employment,  within  30  days  of  acquiring 
the  interest  if  acquired  subsequent  to 
employment  in  accordance  with 
§  336.17,  or,  if  the  interest  was 
previously  acquired,  within  30  days  of 
the  entity's  becoming  an  insured  bank. 

§336.25    Report  Of  IntMMt  in  FDIC 
decision. 

Except  for  interests  reported  in 
accordance  with  §9  336.17  and  336.24, 
an  employee  with  a  financial  interest 
(other  than  a  deposit  or  indebtedness)  in 
a  bank  or  other  entity  that  may  be 
affected  by  his  or  her  participation  in  an 
FDIC  decision  must  report  that  interest 
to  the  Ethics  Counselor  on  a  prescribed 
form.  Reports  are  to  be  made  within  30 
days  of  commencement  of  employment, 
or,  if  the  interest  was  previously 
acquired,  within  30  days  of  the  bank's  or 
other  entity's  becoming  subject  to  an 
FDIC  decision.  Reports  filed  under  this 
section  shall  be  treated  as  confidential. 
Information  in  a  report  shall  be 
disclosed  only  as  necessary  to  carry  out 
the  purposes  of  this  part  or  as  the 
Chairman  may  determine  for  good  cause 
shown. 

§  336.26    Report  of  empioynMnt  upon 
resignation. 

Each  covered  employee  shall  report  to 
the  Ethics  Counselor  or  a  prescribed 


form  his  or  her  resignatkni  to  accept 
employment  in  the  privste  sector,  such 
report  shall  disclose  pertinent 
information  regarding  the  prospective 
employment  and  shall  be  made  at  least 
two  weeks  prior  to  the  effective  date  of 
resignation. 

{336.27    StalsnMnt  of  emptoyiaent  snd 


(a)  Employees  required  to  file.  Unless 
they  file  statements  pursuant  to  \  336.28. 
the  following  employees  shall  be 
deemed  covered  employees  for  the 
purpose  of  filing  statements  of 
employment  and  financial  interests 
pursuant  to  this  section: 

(1)  Assistants  to  assistants  or  deputies 
to  the  Board  of  Directors  or  to  individual 
Board  members  (except  persons 
employed  by  the  Office  of  the 
Comptroller  of  the  Currency); 

(2)  Holder(s)  of  the  position(s) 
immediately  subordinate  to  the  director 
of  a  division  of  office; 

(3)  Branch  or  comparable  offlce  heads; 

(4)  Division  of  Bank  Supervision 
employees  at  or  above  the  grade  5  level 
in  job  series  570, 1160,  301  and  341; 

(5)  Division  of  Liquidation  employees 
at  or  above  the  grade  5  level  in  job 
series  1160, 301,  and  341; 

(6)  Office  of  Research  and  Strategic 
Planning  employees  serving  as  financial 
economists  in  job  series  110. 

(7)  Assessment  auditors  at  or  above 
the  grade  5  level; 

(8)  Employees  of  the  Division  of 
Accounting  and  Corporate  Services  at  or 
above  the  grade  9  level  who  evaluate, 
recommend,  purchase  or  contract  for 
equipment,  materials,  and  services; 

(9)  Persons  employed  by  the  FDIC  as 
attorneys; 

(10)  Corporate  auditors  at  or  above 
the  grade  5  level; 

(11)  Consumer  Affairs  Specialists  at  or 
above  the  grade  11  level; 

(12)  Voting  members  and  designees 
appointed  to  any  FDIC  standing 
committee; 

(13)  The  Alternate  Ethics  Counselor 
and  Deputy  Ethics  Counselors;  and 

(14)  The  holders  of  any  other  positions 
determined  by  the  Ethics  Counselor  to 
require  the  incumbents  to  report 
employment  and  financial  interests  in 
order  to  carry  out  the  purposes  of  law, 
executive  order,  this  part,  or  other  FDIC 
regulation;  Provided,  that  reporting  by 
holders  of  such  positions  below  the 
grade  13  level  will  be  subject  to  the  prior 
concurrence  of  the  U.S.  Office  of 
Government  Ethics.  Such  positions  may 
include,  but  are  not  limited  to,  those  the 
incumbents  of  which  are  responsible  for 
making  decisions  or  taking  actions  with 
respect  to  contracting  or  procurement, 
administering  or  monitoring  grants  or 


subsidies,  regulating  or  suditing  a 
private  or  non-federal  enterprise,  or 
other  activities  where  the  decision  or 
action  has  an  economic  impact  on  sny 
bank  or  other  enterprise. 

(b)  Submission  of  Statements.  (1) 
Covered  empk>yees  shall  annually  file 
statements  of  employment  and  financial 
interests  with  information  as  of 
December  31.  Covered  employees  who 
have  commenced  employment  within  90 
days  of  December  31  need  not  submit 
another  statement  for  such  reporting 
period. 

(2)  The  Ethics  Counselor  shall  notify 
covered  employees  of  the  obligation  to 
file  annual  statements  and  provide  a 
copy  of  the  prescribed  reporting  form  no 
later  than  January  30  of  each  year,  with 
instructions  that  statements  are  to  be 
submitted  in  accordance  with  paragraph 
(b)(5)  of  this  section  not  later  than 
February  28. 

(3)  Covered  employees  commencing 
employment  in  or  reassigned  or 
promoted  to  positions,  the  incumbents  of 
which  must  file  statements  in 
accordance  with  this  section,  shall  file 
statement  within  30  days  after 
commencement  of  employment, 
reassignment,  or  promotion. 

(4)  Notwithstanding  any  other 
provision  of  this  section,  the  filing  of  a 
statement  may  be  required  prior  to 
employment  in,  or  reassignment  of 
promotion  to,  executive  level  positions 
and  certain  other  senior  positions. 

(5)  Statements  required  under  this 
section  shall  be  submitted  to  the 
appropriate  reviewing  as  follows — 

(i)  Assistants  to  assistants  or  deputies 
to  the  Board  of  Directors  or  to  individual 
Board  members,  holder(s)  of  the 
position(s)  immediately  subordinate  to  a 
director  of  a  division  or  office,  voting 
members  and  designees  appointed  to 
any  FDIC  standing  committee,  branch  or 
comparable  office  heads,  and 
assessment  auditors  and  corporate 
auditors  to  the  Alternate  Ethics 
Counselor,  Office  of  the  Executive 
Secretary; 

(ii)  Division  of  Bank  Supervision 
covered  employees  assigned  to  a 
regional  office,  to  the  designated  Deputy 
Ethics  Counselor  for  the  region  to  which 
assigned; 

(iii)  Division  of  Bank  Supervision 
covered  employees  assigned  to  the 
Washington  Office  or  detailed  to 
another  division,  to  the  designated 
Deputy  Ethics  Counselor  for  the  Division 
of  Bank  Supervision; 

(iv)  Division  of  Liquidation  covered 
employees  assigned  to  regional  or 
consolidated  offices,  to  the  designated 
Deputy  Ethics  Counselor  for  the  region 
or  consolidated  office  to  wb^ch  assigned; 
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(v)  Division  of  Liquidation  covered 
employees  assigned  to  the  Washington 
Office  or  detailed  to  another  division,  to 
the  designated  Deputy  Ethics  Counselor 
for  the  Division  of  Liquidation; 

(vi)  Division  of  Accounting  and 
Corporate  Services  covered  employees 
assigned  to  the  Washington  Office,  a 
regional  office,  or  consolidated  office,  to 
the  designated  Deputy  Ethics  Counselor 
for  the  branch  to  which  assigned; 

(vii)  Legal  Division  covered 
employees  assigned  to  a  regional  or 
consolidated  office,  to  the  appropriate 
regional  counsel  (Supervision  or 
Liquidation)  or,  if  applicable,  to  the 
designated  Deputy  Ethics  Counselor  for 
the  consolidated  office  to  which 
assigned; 

(viii)  Legal  Division  covered 
employees  assigned  to  the  Washington 
Office,  to  the  appropriate  Assistant 
General  Counsel; 

(ix)  Deputy  Ethics  Counselors  and 
Alternate  Ethics  Counselor,  to  the  Ethics 
Counselor,  Office  of  the  Executive 
Secretary;  and 

(x)  All  other  covered  employees 
required  to  file,  to  the  Alternate  Ethics 
Counselor.  Office  of  the  Executive 
Secretary. 

(c)  Financial  interests  of  spouse  and 
dependent  child.  For  the  purpose  of  this 
section,  a  fmancial  interest  of  the 
covered  employee's  spouse  or 
dependent  child  is  considered  an 
interest  of  the  covered  employee 
unless — 

(1)  The  interest  is  solely  the  financial 
interest  and  responsibility  of  the  spouse 
or  the  dependent  child,  and  the  covered 
employee  has  no  knowledge  of  it; 

(2)  The  interest  is  not  in  any  way.  past 
or  present  derived  from  the  income, 
assets,  or  activities  of  the  covered 
employee;  and 

(3)  The  covered  employee  neither 
derives,  nor  expects  to  derive,  any 
fmancial  or  economic  benefit  from  the 
interest. 

(d)  Information  not  known  by  covered 
employee.  If  any  information  required  to 
be  included  on  a  statement  of 
employment  and  financial  interests, 
including  holdings  placed  in  trust,  is  not 
known  to  a  covered  employee  but  is 
known  to  another  person,  the  covered 
employee  shall  request  that  other  person 
to  submit  information  on  his  or  her 

behalf. 

(e)  Excepted  information.  This  section 
does  not  require  a  covered  employee  to 
submit  on  a  statement  of  employment 
and  financial  interests  any  information 
relating  to  the  covered  employee's 
connection  with,  or  interest  in,  a 
professional  society,  or  a  charitable, 
religious,  social,  fraternal,  recreational, 
public  service,  civic,  or  political 


organization  or  a  similar  organization 
not  conducted  as  a  business  enterprise. 
For  the  purpose  of  this  section, 
educational  and  other  institutions  doing 
research  and  development  or  related 
work  involving  grants  of  money  from  or 
contracts  with  the  government  are 
deemed  business  enterprises  and  are 
required  to  be  included  in  a  covered 
employee's  statement  of  employment 
and  financial  interests. 

(f)  Confidentiality  of  statements. 
Statements  of  employment  and  financial 
interests  shall  be  held  in  confidence. 
Statements  shall  be  received,  reviewed, 
and  retained  in  the  office  of  the 
reviewing  official,  who  shall  be 
responsible  for  maintaining  the 
statements  in  confidence.  The  secretary 
of  the  reviewing  official  shall  have  such 
access  as  necessary  and  then  only  to 
carry  out  the  purposes  of  the  review. 
The  Ethics  Counselor  shall  not  allow 
access  to,  or  allow  information  to  be 
disclosed  from,  a  statement  except  to 
carry  out  the  purpose  of  this  part. 
Information  in  a  statement  will  not 
otherwise  be  disclosed  except  as  the 
Chairman  or  the  Director  of  the  U.S. 
Office  of  Government  Ethics  may 
determine  for  good  cause  shown. 

(g)  Review  of  statements.  (1)  Annual 
statements  submitted  under  this  section 
will  be  reviewed  by  the  appropriate 
reviewing  official  no  later  than  two 
months  following  the  filing  of  the 
statements. 

(2)  Whenever  a  statement  or  other 
information  indicates  a  possible  conOicf 
between  the  interest  of  a  covered 
employee  and  the  performance  of  his  or 
her  service  to  the  FDIC — 

(i)  The  reviewing  official  shall 
investigate  the  matter  and  allow  the 
covered  employee  a  reasonable 
opportunity,  orally  and  in  writing,  to 
explain  why  he  or  she  does  not  believe  a 
conflict  or  appearance  of  a  conflict 
exists;  and 

(ii)  The  Ethics  counselor  shall  attempt 
to  resolve  the  matter.  If  the  matter 
cannot  be  resolved  within  60  days,  the 
information  concerning  the  conflict  or 
the  appearance  of  a  conflict  shall  be 
reported  to  the  Chairman  for  resolution. 

(h)  Effect  on  other  reporting 
requirements.  The  statements  of 
employment  and  financial  interests 
required  of  covered  employees  are  in 
addition  to,  and  not  in  substitution  for  or 
in  derogation  of.  any  similar 
requirement  imposed  by  law  or 
regulation. 

§  336.28  Finenclal  Disclosure  Reports 
under  the  Ettiics  in  Government  Act  of 
1978. 

Individual  Board  members  (except  the 
Comptroller  of  the  Currency),  employees 


at  or  above  Executive  Level  I.  and 
employees  whose  positions  are 
excepted  from  competition  service  by 
reason  of  being  of  a  confidential  or 
policy-making  character  (unless 
otherwise  excluded  by  the  U.S.  Office  of 
Government  Ethics)  must  file — 

(a)  Financial  Disclosure  Reports  (SF 
278)  in  accordance  with  the 
requirements  of  the  Ethics  in 
Government  Act  of  1978  and  regulations 
of  the  U.S.  Office  of  Government  Ethics. 
5  CFR  part  734;  and 

(b)  Confidential  Reports  of 
Indebtedness  reporting  all  indebtedness 
to  insured  banks  and  any  affiliates 
thereof,  not  otherwise  reportable  in 
accordance  with  the  requirements  of  the 
Ethics  in  Government  Act  of  1978.  Such 
statements  shall  be  filed  with  the  Ethics 
Counselor  on  or  before  May  15  for  the 
preceding  calendar  year  ended 
December  31. 

Subpart  E— Limitations  on  Activities  of 
Former  Employees 

Note:  This  subpart  relates  to  limitations  of 
former  employees,  including  special 
government  employees,  with  respect  to 
participation  in  matters  connected  with  their 
former  official  duties  and  responsibilities 
with  the  FDIC* 

§  336.29    Umitations  on  representation. 

(a)  No  former  employee  or  special 
government  employee  shall  represent 
any  other  person,  except  the  United 
States,  in  an  appearance  or  by  oral  or 
written  communication  or  personal 
representation  before  the  FDIC  on 
behalf  of  any  person  other  than  the 
United  States,  or  an  agency  thereof,  in 
connection  with  any  judicial  or  other 
proceeding,  application,  request  for 
ruling  or  determination,  or  other 
particular  matter  involving  a  specific 
party  or  parties  in  which  the  United 
States,  the  District  of  Columbia,  or  an 
agency  thereof  is  also  a  party  or  has  a 
direct  and  substantial  interest,  and  in 
which  such  employee  or  special 
government  employee  participated 
personally  and  substantially  as  an 
employee  or  special  government 
employee  through  decision,  approval, 
disapproval,  recommendation,  advice, 
investigation,  or  otherwise.  (See  18 
U.S.C.  207(a)) 

(b)  No  former  employee  or  special 
government  employee,  within  two  years 
after  termination  of  employment  with 


*  While  the  ITJIC  lias  not  adopted  rules  with 
regard  to  the  disclosure  of  unpublished  information 
by  former  FDIC  emptoyees.  it  adviies  wich  persons 
not  lo  disclose  unpublished  information  of  the  FDIC 
obtdined  in  the  course  of  their  work.  Questions  in 
this  regard  may  t>e  addressed  to  the  FDIC's  Ethics 
Counselor. 


26274 Federal  Register  /  Vol.  53.  No.  133  /  Tuesday.  July  12.  1968  /  Proposed  Rules 


the  FDIC  shall  represent  any  other 
person,  except  the  United  States,  in  an 
appearance  or  by  oral  or  written 
communication  or  personal 
representation  before  the  FDIC  on 
behalf  of  any  person  other  than  the 
United  States,  or  any  agency  thereof,  in 
connection  with  any  judicial  or  other 
proceeding,  application,  request  for 
ruling  or  determination,  or  other 
particular  matter  involving  a  specific 
party  or  parties  in  which  the  United 
States,  the  District  of  Columbia,  or  an 
agency  thereof  is  also  a  party  or  has  a 
direct  and  substantial  interest,  and 
which  was  in  process  during  his  or  her 
period  of  employment,  and  under  his  or 
her  o^cial  responsibility,  at  any  time 
within  a  period  of  one  year  prior  to  the 
termination  of  such  responsibility.  (See 
18  U.S.C.  207(b)(i)) 

(c)  The  provisions  of  paragraphs  (a) 
and  (b)  of  this  section  shall  not  apply  to 
the  participation  of  a  former  employee 
or  special  government  employee,  other 
than  those  persons  described  in 
paragraph  (e)  of  this  section,  in  matters 
of  general  application,  such  as 
rulemaking,  proposed  legislation  or 
regulations,  and  the  formulation  of 
general  policy  standards  or  objectives. 

(d)  No  former  senior  employee,  within 
two  years  after  termination  of 
employment  with  the  FDIC.  shall 
knowingly  represent  or  aid.  counsel, 
advise,  consult,  or  assist  in  representing 
any  other  person,  except  the  United 
States,  by  personal  presence  at  any 
formal  or  informal  appearance,  before 
the  FDIC  in  connection  with  any  judicial 
or  other  proceeding,  application,  request 
for  ruling  or  determination,  or  other 
particular  matter  involving  a  specific 
party  or  parties  in  which  the  United 
States,  the  District  of  Columbia,  or  an 
agency  thereof  is  also  a  party  or  has  a 
direct  and  substantial  interest,  and  in 
which  he  or  she  participated  personally 
and  substantially  while  an  employee. 
(See  18  U.S.C.  207(b)(ii)) 

(e)  No  former  senior  employee  (other 
than  a  special  government  employee 
who  serves  for  less  than  sixty  (60)  days 
in  a  calendar  year),  within  one  year 
after  termination  of  employment  with 
the  FDIC,  shall  represent  any  other 
person,  except  the  United  States,  in  an 
appearance  or  by  oral  or  written 
communication  on  behalf  of  any  person 
other  than  the  United  States  to  the  FDIC 
in  connection  with  any  judicial, 
rulemaking,  or  other  proceeding, 
application,  request  for  ruling  or 
determination,  or  other  particular 
matter,  pending  before  the  FDIC  or  in 
which  the  FDIC  has  a  direct  and 
substantial  interest.  (See  18  U.S.C. 
207(c)) 


§336.30    Consultation  as  to  propriety  Of 
appsaranoe  before  the  FDIC. 

Any  former  employee  who  wishes  to 
appear  before  the  FDIC  on  behalf  of  any 
person  other  than  the  United  States,  or 
an  agency  thereof,  at  any  time  after 
termination  of  employment  with  the 
FDIC.  may  consult  the  Ethics  Counselor 
as  to  the  propreity  of  such  appearance. 

§  336.31    Suspension  of  appearance 
privilege. 

Subject  to  the  provisions  of  18  U.S.C. 
207(j),  if  any  former  employee  or  special 
government  employee  knowingly  fails  to 
comply  with  the  provisions  of  this 
subpart,  the  Chairman  may  prohibit 
such  person  from  making  an  appearance 
before  or  an  oral  or  written 
communication  with  the  FDIC  for  such 
period  of  time  as  he  or  she  determines, 
not  to  exceed  Hve  years,  or  may  impose 
such  other  sanctions  as  he  or  she  deems 
just  and  proper. 

Subpart  F— EtMcal  and  Other  Conduct 
and  Responsibilities  of  Special 
Govemntent  Employees 

§336.32    Use  Of  FDIC  en^>loymenL 

A  special  government  employee  shall 
not  use  his  or  her  FDIC  employment  for 
a  purpose  that  is.  or  gives  the 
appearance  of  being,  motivated  by  the 
desire  for  private  gain  for  himself  or 
herself  or  another  person,  particularly 
one  with  whom  he  or  she  has  family, 
business,  or  financial  ties. 

§336.33    Use  of  inside  information. 

(a)  A  special  government  employee 
shall  not  use  any  inside  information 
obtained  as  a  result  of  his  or  her  FDIC 
employment  for  private  gain  for  himself 
or  herself  or  another  person,  either  by 
direct  action  on  his  or  her  part  or  by 
counsel,  recommendation,  or  suggestion 
to  another  person,  particularly  one  with 
whom  he  or  she  has  family,  business,  or 
financial  ties.  For  the  purpose  of  this 
section,  "inside  information"  means 
information  obtained  under  FDIC 
authority  which  has  not  become  part  of 
the  body  of  public  information. 

(b)  The  provisions  of  §  336.11  (a) 
through  (d)  with  regard  to  employees 
shall  be  applicable  to  special 
government  employees. 

§336.34    Coercion. 

A  special  government  employee  shall 
not  use  his  or  her  FDIC  employment  to 
coerce,  or  give  the  appearance  of 
coercing,  a  person  to  provide  financial 
beneHt  to  himoelf  or  herself  or  another 
person,  particularly  one  with  whom  he 
or  she  has  family,  business,  or  financial 
ties. 


§  336.35    Gifts,  entertainment,  favors,  and 
loans. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  special  government 
employee,  while  so  employed  or  in 
connection  with  his  or  her  employment, 
shall  not  receive  or  solicit  from  a  person 
having  business  with  the  FDIC  anything 
of  value  as  a  gift,  gratuity,  loan, 
entertainment,  or  favor  for  himself  or 
herself  or  another  person,  particularly 
one  with  whom  he  or  she  has  family, 
business,  or  fmancial  ties. 

(b)  The  exemptions  of  §  336.8(b)  with 
regard  to  employees  shall  be  applicable 
to  special  government  employees. 

§  336.36    MisccUaneous  ststutory 
provisions. 

Each  special  government  employee 
shall  acquaint  himself  or  herself  with 
each  statute  that  relates  to  his  or  her 
ethical  and  other  conduct  as  a  special 
government  employee  of  the  FDIC  and 
of  the  Government.  In  addition  to  the 
statutes  cited  in  the  body  of  the 
regulations  in  this  part,  the  attention  of 
each  special  government  employee  is 
directed  to  the  statutory  provisions 
listed  in  S  336.14(d). 

§  336.37    Statements  of  employment  and 
financial  interests. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  each  special 
government  employee  shall  submit  a 
statement  of  employment  and  Hnancial 
interests  to  the  Ethics  Counselor  which 
reports — 

(1)  All  other  employment;  and 

(2)  The  Hnancial  interests  of  the 
special  government  employee  which  the 
FDIC  determines  are  relevant  in  the  light 
of  the  duties  he  or  she  is  to  perform. 

(b)  The  Ethics  Counselor  may  waive 
the  requirement  in  paragraph  (a)  of  this 
section  for  the  submission  of  a 
statement  of  employment  and  flnancial 
interests  in  the  case  of  a  special 
government  employee  who  is  not  a 
consultant  or  an  expert  when  the  Ethics 
Counselor  finds  that  the  duties  of  the 
position  held  by  that  special  government 
employee  are  of  a  nature  and  at  such  a 
level  of  responsibility  that  the 
submission  of  the  statement  by  the 
incumbent  is  not  necessary  to  protect 
the  integrity  of  the  FDIC.  For  the 
purpose  of  this  paragraph,  "consultant" 
and  "expert"  have  the  meanings  given 
those  terms  by  chapter  304  of  the 
Federal  Personnel  Manual,  but  do  not 
include  a  physician,  dentist,  or  medical 
specialist  whose  services  are  procured 
to  provide  care  and  service  to  patients. 
Special  government  employees  who  are 
relieved  of  the  requirement  of  filing  a 
statement  include,  but  are  not  limited  to: 
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summer  personnel,  student  interns,  and 
individuals  paid  out  of  "Imprest  Funds" 
to  assist  in  bank  liquidations. 

(c)  Special  government  employees  at 
or  above  Executive  Level  1  shall  tile 
Financial  Disclosure  Reports  (SF  278)  in 
accordance  with  the  requirements  of  the 
Ethics  in  Government  Act  of  1978  and 


regulations  of  the  U.S.  Office  of 
Government  Ethics,  5  CFR  Part  734. 

(d)  A  statement  of  employment  and 
financial  interests  required  to  be  filed 
under  this  section  shall  be  filed  not  later 
than  the  time  of  employment  of  the 
special  government  employee.  Each 
special  government  employee  shall  keep 


his  or  her  statement  current  throughout 
his  or  her  employment  with  the  FDIC  by 
the  submission  of  amended  or  annual 
statements  as  required. 

(e)  The  provisions  of  §§  336.27  (c) 
through  (h)  shall  apply  to  statements 
filed  under  This  section. 


Appendix  to  Part  336— Matrix  of  CnEorr  Prohibitions 


Covered  Employees 


Members  of  the  Board  of  Directors  (except  the  Comptroller 
of  the  Currency),  an  assistant  or  deputy  to  the  Board  of 
Directors  or  to  an  individual  Board  memljer  (oxcept  ttie 
Comptroller  of  the  Currency),  and  any  assistant  thereto, 
directors  of  divisions  or  offices,  holder{s)  of  position(s) 
immediately  subordinate  thereto,  except  as  provided 
below. 

The  Director  of  tt>e  Division  of  Bank  Supervision,  holder(s) 
of  position<s)  immediately  subordinale  thereto,  examirv 
ers,  or  any  otfier  covered  employee  of  DBS  at  or  above 
grade  11  assigned  to  the  Washington  Office  or  ar>y 
region. 


Division  of  Uquidation  employees  in  job  series  301.  1160, 
or  341  at  or  above  grade  5  assigned  to  a  regional  or 
consolidated  office;. 

Closed  bank  attorneys  assigr>ed  to  a  regional  or  consoli- 
dated office;  and. 

Supervisory  accountants  and  supervisory  field  accountants 
assigned  to  a  regional  or  consolidated  office. 

Open  bank  attorneys  assigned  to  a  regional  office  — 


Assessment  auditors. 


Consumer  Affairs  Specialists  at  or  above  grade  1 1 . 


Credit  ProNbikons 


Insured  state  nonmentier  banks — 


Irtsured  state  nonmember  banks..- 


New  extensions  of  credit  from  an  assisted 
or  assuming  entity  lor  so  king  as  it 
remains  an  assisted  or  assuming  eritity. 
Prohibition  extends  to  alt  branches  within 
emptoyee's  region  of  assignment. 


Insured  state  nonmember  t>anks  headquar- 
tered In  region  of  assignmenL 


Insured  banks  subject  to  audit  for  deposit 
Insurance  assessment  purposes. 


Insured  state  nonmemtier  banks.. 


Exceptions  to  Credt  Prohibitions 


(1)  Credit  cards  issued  under  the  same  terms  and  cond- 
eons  as  offered  to  the  general  pubkc  when  the  total  line 
of  credit  from  one  institution  does  not  exceed  S10,000. 

(2)  Assumption  of  mortgage  or  renegotiation  of  pre-existing 
debt  «(«en  prior  review  and  concurrence  l>y  the  Ethics 
Cour>selor  is  obtained. 

(1)  Assumption  of  mortgage  or  renegotialion  of  pre-existing 
debt  when  prior  written  approval  is  obtained. 

(2)  Credit  cards  issued  ur«dar  the  same  terms  and  oondi- 
tnns  as  offered  to  the  general  public  w^ien  the  total  ine 
of  credit  from  one  irtstitution  does  not  exceed  S10,000, 
ttie  issuing  bank  is  kxsated  outside  the  emptoyee's 
official  region  01  assignment,  and  notice  is  given  on  a 
prescribed  forift 

ft)  Credit  cards  iiiiiiisS  iwilii  the  same  terms  and  condi- 
tions as  offered  to  9m  general  public  wtten  the  total  line 
of  credit  from  one  institulion  does  not  exceed  $10,000. 

(2)  Assumption  of  mortgage  or  renegoliatk>n  of  pre-eneling 
debt  whert  prior  written  approval  is  obtained. 


(1)  Credit  cards  issued  under  ttie  same  terms  and  contS- 
tions  as  ottered  to  the  general  public  when  »« total  ine 
of  credit  from  one  institulion  does  not  exoood  $10,000. 

(2)  Assun^tion  of  mortgage  or  renegotiation  of  preexiiling 
debt  when  prior  written  approval  is  obtained. 

(1)  Credit  cards  issued  under  the  same  terms  and  condh 
tions  as  efiars4«o  the  general  public  wtten  the  total  Ine 
of  credit  fram  one  institulion  does  not  exceed  SIO.OOO. 

(2)  Credit  extended  by  one  particular  insured  bank  subied 
to  audit  when  prior  writtan  approval  is  received. 

(3)  Assumption  of  nwrtgage  or  renegotialion  of  pre-exisling 
detrt  when  prior  wiillen  appRwal  is  obtained. 

(1)  Credit  cards  issued  under  the  same  terms  and  condh 
lions  as  offered  to  the  general  public  when  the  total  line 
of  credit  from  one  insblution  does  not  exceed  $10,000. 

(2)  Assumption  of  mortgage  or  renegotiatwn  of  pre-existing 
detrt  wtten  prior  written  approval  is  obtained. 


General:  AH  covered  emptoyees  are  disqualified  from  matters  affecting  any  provider  of  credit  unless  amount  at  credit  extended  to  amptoyee  is  StO.OOO  or  less. 
Covered  emptoyees  of  the  Division  of  Bank  Supervision  are  disqualified  regardless  of  the  amount  of  cre*t  extended.  

AH  covered  emptoyees  who  partkapated  personaliy  and  substantiaHy  in  any  matter  involving  an  assisted  or  assuming  entity  may  not  accept  any  extenswn  of  crew 
from  thai  Insdbjtion. 

Note:  See  section  336.16  (bK5)  and  (d)  for  prohibitions  applicable  to  all  covered  emptoyees  generaHy. 


By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C..  this  sixth  day 
of  )uly  1988. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(PR  Doc.  88-15591  Filed  7-11-88;  8:45  am] 

BIUJNO  COOC  •714-01-W 


DEPARTMENT  OF  TRANSPORTATIOM 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  88-ASO-6] 

Proposed  Designation  of  Transition 
Area;  Jasper,  6A 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaki^^" 

summary:  This  notice  proposes  to 
designate  the  Jasper,  Georgia,  transition 


area  to  accommodate  instrument  flight 
rule  (IFR)  operations  at  the  Pickens 
County  Airport.  This  action  will  lower 
the  base  of  controlled  airspace  &om 
l,Wff  to  700'  above  the  siuface  in  the 
vicinity  of  the  airport.  An  instnunent 
approach  procedure  is  being  developed 
to  serve  the  airport  and  the  controlled 
airspace  is  required  for  protection  of  IFR 
aeronautical  operations.  Due  to 
mountaineous  terrain  north,  east  and 
southwest  of  the  airport,  the  proposed 
^ansition  area  is  enlarged  to 
accommodate  departing  IFR  aircraft 

date:  Comments  must  be  received  on  or 
before;  August  11, 198a 
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ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  ASO-530, 
Manager,  Airspace  and  Procedures 
Branch,  Docket  No.  88-ASO-6,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive, 
East  Point,  Georgia  30344,  telephone: 
(404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636.  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ASO-6."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  Room  652.  3400 
Norman  Berry  Drive.  East  Point,  Georgia 
30344,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division.  P.O.  Box 


20636.  Atlanta.  Georgia  30320. 
Communications  must  identify  the  list 
for  future  NPRM's  should  also  request  a 
copy  of  Advisory  Circular  No.  11-2 
which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  {  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  designate  the  Jasper,  Georgia, 
transition  area.  This  action  will  provide 
controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Pickens  County 
Airport.  If  the  proposed  designation  of 
the  transition  area  is  found  acceptable, 
the  operating  status  of  the  airport  will 
be  changed  to  IFR.  Section  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  FAA  Handbook 
7400.6D  dated  January  4, 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF 
FEDERAL,  AIRWAYS,  AREA  LOW 
ROUTES,  CONTROLLED  AIRSPACE, 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
E.0. 10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  (anuary  12, 1983):  14  CFR  11.89. 

§  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 


Jasper.  Georgia  (New] 

That  airspace  extending  upward  from  700' 
above  the  surface  within  an  18.5-mile  radius 
of  the  Pickens  County  Airport  (lat.  34'27'09' 
N.,  Long.  84'27'2S'  W),  excluding  those 
portions  that  coincide  with  the  Dalton  and 
Rome.  Georgia,  transition  areas. 

Issued  in  East  Point.  Georgia,  on  June  21, 
1988. 

William  D.  Wood, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
(FR  Doc.  88-15519  Filed  7-11-88;  8:45  am) 

BILUtW  CODE  M10-1S-« 


14  CFR  Part  71 

[Airspace  Docket  No.  88-ASW-23] 

Proposed  Removal  of  Transition  Area; 
Welch,  OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  projiosed  rulemaking. 

summary:  This  notice  proposes  to 
remove  the  transition  area  located  at 
Welch,  OK.  The  cancellation  of  the 
standard  instrument  approach 
procedure  (SIAP)  serving  the  Patch 
Airport  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  return  that  controlled 
airspace  no  longer  required  for  aircraft 
executing  the  SIAP  to  the  Patch  Airport. 
Coincident  with  this  proposal  would  be 
the  changing  of  the  status  of  the  Patch 
Airport  from  instrument  flight  rules  (IFR) 
to  visual  flight  rules  (VFR). 
DATES:  Comments  must  be  received  on 
or  before  August  8, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Docket  No.  88-ASW-23,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Forth  Worth,  TX  76193- 
0530. 

The  office  docket  may  be  examined  in 
the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road, 
Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530;  telephone:  (817)  524-5561. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
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or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-ASW-23."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth,  TX.  both  before  and 
after  the  closing  date  comments.  A 
report  summarizing  each  substantive 
public  contract  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
Airspace  and  Procedures  Branch. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Forth  Worth, 
Tx  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
by  removing  the  transition  area  located 
at  Welch.  OK.  The  cancellation  of  the 
SIAP  serving  the  Patch  Airport  has 
negated  the  need  for  a  700-foot 
transition  area,  thus  necessitating  the 
proposal.  The  intended  effect  of  this 
proposal  is  to  return  that  controlled 
airspace  no  longer  required  for  aircraft 
to  execute  the  SIAP  to  the  airport. 
Coincident  with  this  proposal  would  be 
the  changing  of  the  Patch  Airport  from 
IFR  to  VFR.  Section  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  was 


republished  in  Handbook  7400.6D  dated 
January  1. 1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348{a)(,  1354(a),  1510; 
E.0. 10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  January  12, 1983);  14  CFR  11.69. 

§  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Welch,  OK    (Removed) 

Issued  in  Fort  Worth.  TX  on  June  10, 198a 
Larry  L.  Graig. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

(FR  Doc.  88-15518  Filed  7-11-88;  8:45a!nl 
BtLUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  88-ASW-121 

Proposed  Revision  of  Transition  Area; 
Anahuac,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  revise 
the  transition  area  located  at  Anahuac. 
TX.  A  review  of  the  types  of  aircraft 
using  the  Chambers  County  Airport 


revealed  a  change  in  the  category  and 
size  of  aircraft  using  the  airport,  making 
this  proposal  necessary.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  the  standard  instrument 
approach  procedure  (SIAP)  serving  the 
Chambers  County  Airport.  A  positive 
side  effect  of  this  proposal  is  that  it  will 
also  provide  adequate  controlled 
airspace  for  aircraft  executing  a  new 
SIAP  to  the  R.W.J.  Airpark.  The  status  of 
both  airports  will  remain  unchanged. 
DATES:  Comments  must  be  received  on 
or  before  August  8. 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Docket  No.  88-ASW-12,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road. 
Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT. 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530;  telephone:  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  8&-ASW-12."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
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comments  submitted  will  be  available 
for  examination  in  the  Ofrice  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road.  Forth  Worth.  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
Airspace  and  Procedures  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth. 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
by  revising  the  transition  area  located  at 
Anahuac,  TX.  A  review  of  the  existing 
transition  area  revealed  a  change  in  the 
types  of  aircraft  using  the  Chambers 
County  Airport,  Anahuac,  TX,  thus 
necessitating  the  proposal.  The  intended 
effect  of  this  proposal  is  to  increase  the 
existing  Anahuac,  TX,  Transition  Area 
to  provide  adequate  controlled  airspace 
for  all  aircraft  executing  the  SIAP 
serving  the  Chambers  County  Airport.  In 
addition  to  this,  a  new  SIAP  has  been 
developed  for  the  R.W.J.  Airpark.  The 
R.W.J.  Airpark  is  located  just  west  of  the 
Chambers  County  Airport  and  is 
included  in  the  Houston.  TX,  Transition 
Area.  By  incresing  the  existing  Anahuac, 
TX,  Transition  Area,  it  will  provide 
adequate  controlled  airspace  for  aircraft 
executing  this  new  SIAP  to  the  R.W.J. 
Airpark  without  having  to  amend  the 
Houston,  TX  Transition  Area.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  repubUshed  in 
Handbook  7400.6D  dated  January  1, 
1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  AcL 

List  of  Sul]jects  In  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
E.0. 10S54;  40  U.S.C  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983):  14  CFR  11.69. 

971.1*1    (AMMidod] 

2.  Section  71.181  is  amended  as 
follows: 

Anahuac  TX  (RevisedJ 

That  airspace  extending  upward  from  7(X) 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Chambers  County  Airport  (latitude 
29*4612"  N.,  longtitude  94*39'51"  W.).  and 
within  3  miles  each  side  of  the  137'  l>earing 
from  the  Anahuac  NDB  (latitude  2g'46'23"  N.. 
longtitude  94*3747"  W.).  extending  from  the 
7-mile  radius  area  to  8.5  miles  southeast  of 
the  Anahuac  NDB. 

Issued  m  Fort  Worth.  TX  on  June  10. 1988. 
Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 
[FR  Doc.  88-15516  Filed  7-11-88;  8:45  am]' 

BILUNO  CODE  491»-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  e7-ASW-67] 

Proposed  Establishment  of  Transition 
Area;  Wheeler,  TX 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
estabHsh  a  transition  area  at  Wheeler, 
TX.  The  development  of  a  new  standard 
instrument  approach  procedure  (SIAP) 
to  the  Wheeler  Municipal  Airport, 
utilizing  the  Sayre  Very  High  Frequency 
Omnidirectional  Radio  Range/Tactical 
Air  Navigation  (VORTAC),  has  made 
this  proposal  necessary.  The  intended 
effect  of  this  proposal  is  to  provide 


adequate  controlled  airspace  for  aircraft 
executing  the  new  SIAP.  Coincident 
with  tliis  proposal  would  be  the 
changing  of  die  status  of  Wheeler 
Municipal  Airport  from  visual  flight 
rules  (VFR)  to  instrument  flight  rules 
(IFR). 

DATE  Comments  must  be  received  on  or 
before  August  6, 1988. 

AOOflESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division.  Southwest  Region. 
Docket  Na  87-ASW-67.  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel 
Southwest  Region,  Federal  Aviation 
Administration.  4400  Blue  Mound  Road. 
Fort  Worth.  TX. 

FOR  FURTHCR  MFONMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530;  telephone:  (817)  624-5661. 

SUPPLEMENTARY  INFORMATION: 

Conunants  Invitod 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  wntten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  Usted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-ASW-67."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel  4400  Blue  Mound 
Road,  Fort  Worth.  TX,  both  before  and 
after  the  closing  date  for  conunents.  A 
report  summarizing  each  substantive 


public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
Airspace  and  Procedures  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  a  transition  area  at  Wheeler, 
TX.  The  development  of  a  new  SIAP  to 
the  Wheeler  Municipal  Airport  utilizing 
the  Sayre  VORTAC,  has  necessitated 
this  proposal.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  SIAP.  Coincident 
with  this  proposal  would  be  the 
changing  of  the  status  of  Wheeler 
Municipal  Airport  for  VFR  to  IFR. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  1, 
1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  or  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
E.0. 10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  lanuary  12. 1983);  14  CFR  11.69. 

§71.181    [Amended] 

2.  Sections  71.181  is  amended  as 
follows: 

Wheeler,  TX  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Wheeler  Municipal  Airport  (latitude 
35*27"07"  N.,  longitude  100*11'58'  W.). 

Issued  in  Fort  Worth,  TX,  on  June  10, 198a 
Larry  L,.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region, 
(FR  Doc.  88-15517  Filed  7-11-88:  8:45  am) 

WUJNG  CODE  4t10-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[LR-51-881 

Transitional  Rule  Relating  to  Certain 
Installment  Sales  by  Manufacturers  to 
Dealers;  Proposed  Rulemaking 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
certain  installment  sales  by 
manufacturers  to  dealers.  The  text  of  the 
temporary  regulations  also  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  September  12, 1988.  The 
regulations  are  proposed  to  be  effective 
for,  and  are  applicable  to,  taxable  years 
ending  after  December  31, 1986. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-51-88),  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT 

William  L  Blagg  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 


DC  20224  (Attention  CC:LR:T),  (202)  56ft- 
3238  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations 
(designated  by  a  "T'  following  the 
section  citation)  in  the  Rules  and 
Regulations  section  of  this  issue  of  the 
Federal  Register  amend  Part  1  of  Title  26 
of  the  Code  of  Federal  Regulations  to 
provide  rules  relating  to  section  811(c)(2) 
of  Uie  Tax  Reform  Act  of  1986  (Pub.  L 
99-514, 100  Stat.  2085)  (the  1986  Act). 
Section  811(c)(2)  relates  to  section  453C 
of  the  Internal  Revenue  Code  of  1986,  as 
enacted  by  the  1986  Act  and  amended 
by  section  10202  of  the  Revenue  Act  of 
1987  (Pub.  L  100-203, 101  Stat.  1330). 
Therefore,  these  regulations  are  added 
under  section  453C. 

For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  86-15579  (T.D. 
8213)  published  in  the  Rules  and 
Regulations  section  of  this  issue  of  the 
Federal  Register. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Therefore,  a  regulatory  impact  analysis 
is  not  required.  Although  this  document 
is  a  notice  of  proposed  rulemaking  that 
solicits  comments,  the  Internal  Revenue 
Service  has  concluded  that  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  proposed  regulations  are  not 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

Conunents  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  submitted  comments.  If  a 
public  hearing  is  held,  notice  of  the  time 
and  place  will  be  published  in  the 
Federal  Register. 

Drafting  Information 

The  principal  authoi  these  proposed 
regulations  is  William  L  Blagg  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
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the  regulations,  on  matters  of  both  style 
and  substance. 

List  of  Subjects  in  26  CFR  1.441-1— 
1.483-2 

Income  taxes:  accounting;  deferred 
compensation  plans. 
Lawrence  B.  Gibbs, 
Commissioner  oflntemaJ  Revenue. 
[FR  Doc.  88-15580  Filed  7-11-88;  8:45  am) 

BILUNG  CODE  4S30-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

North  Daltota  Permanent  Regulatory 
Program;  Public  Comment  Period  and 
OpfMXtuNity  for  Public  Hearing  on 
Proposed  Amendments 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Nortii  Dakota  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
North  Dakota  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCaiA).  The  proposed 
amendments  pertain  to  standards  for 
evaluation  of  revegetation  success  and 
recommended  procedures  for  pre-  and 
postmining  vegetation  assessments. 

This  notice  sets  forth  the  times  and 
locations  that  the  North  Dakota  program 
and  proposed  amendments  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  person  may  submit 
written  comments  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  on  or  before  $4:00  p.m..  m.s.t. 
August  11, 1988.  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  held  on  August  8. 198a  Requests 
to  present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4:00  p.m., 
m.s.t.  on  July  27, 1988. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to  Mr.  Jerry 
R.  Ennis  at  the  address  listed  below. 
Copies  of  the  North  Dakota  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  Usted  below 
during  normal  business  hours,  Monday 


through  Friday,  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendment  by 
contacting  OSMRE's  Casper  Field 
Office. 

Mr.  Jerry  Ennis,  Director,  Casper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  100  E. 
B  Street  Room  2128,  Casper, 
Wyoming  82601-1918,  Telephone: 
(307)  265-5776 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5131, 1100  "L" 
Street,  NW.,  Washington.  DC  20240, 
Telephone:  (202)  343-5496 
Edward  J.  Englerth.  Director, 
Reclamation  Division.  North  Dakota 
Public  Service  Commission,  Bismarck, 
North  Dakota  58505-0165,  Telephone: 
(701)  224-4095 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jerry  R.  Eonis,  Director,  Casper  Field 
Office,  at  the  address  or  telephone 
number  listed  in  "addresses." 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  December  15, 1980,  the  Secretary 
of  the  Interior  approved  the  North 
Dakota  program.  Information  regarding 
the  general  background  on  the  North 
Dakota  program,  including  the 
Secretary's  Hndings.  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  North 
Dakota  program  can  be  found  in  the 
December  15, 1980  Federal  Re^ster  (45 
FR  82246).  Subsequent  actions  taken 
with  regard  to  North  Dakota's  program 
and  program  amendments  can  be  found 
at  30  CFR  934.12,  934.13,  and  934.15. 

n.  Propoaed  Amendments 

By  letter  dated  June  1. 1988,  North 
Dakota  submitted  proposed 
amendments  to  its  permanent  regulatory 
program  under  SMCRA.  The  following 
are  the  State  regulations  that  North 
Dalota  proposes  to  amend:  North 
Dakota  Century  Code  (NDCC)  Section 
38-14.1-24. 

UL  Public  Conunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h)(10),  OSMRE  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  North  Dakota 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  North  Dakota . 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 


this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4:00  p.m.,  m.s.t.  on  July  27. 
1988.  Location  and  time  of  day  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  comment  at  a 
public  hearing,  the  hearing  will  not  be 
held.  Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  ofBcials  to  prepare  the 
adequate  and  appropriate  question*. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so.  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  SUch 

meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
poeted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  90  CFR  Part  934 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dale:  June  30. 198& 
Raymond  L  Lowrie, 

Assistant  Director,  Western  Field  Operations. 
(FR  Doc  88-15537  Filed  7-11-88;  8:45  am) 
■lUJNO  OOOe  431»4>-H 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
ICGDI  88-035) 

Head  of  the  Connecticut  Regatta, 
Middletown.  CT 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  that  would 
establish  permanent  special  local 
regulations  for  the  Head  of  the 
Connecticut  Regatta.  The  Head  of  the 
Connecticut  Regatta  is  an  annual  event 
on  the  Connecticut  River  that  attracts 
some  2500  participants  each  year.  The 
congestion  on  the  river  is  such  that  each 
year,  in  the  interest  of  safety  of  life  on 
the  navigable  waters  of  the  United 
States,  the  Coast  Guard  district 
commander  has  issued  special  local 
regulations  governing  the  conduct  of  the 
regatta.  By  adopting  permanent 
regulations,  the  Coast  Guard  will 
continue  to  provide  the  same  level  of 
public  safety  at  reduced  administrative 
cost.  Public  notice  of  the  exact  dates  of 
the  regatta  will  be  published  each  year 
in  the  local  Coast  Guard  Notice  to 
Mariners  and  in  a  Federal  Register 
notice. 

OATE:  Comments  must  be  received  on  or 
before  August  26, 1988. 
ADDRESS:  Comments  should  be  mailed 
to  Commander  (bb).  First  Coast  Guard 
District,  Captain  John  Foster  Williams 
Building,  408  Atlantic  Avenue,  Boston, 
MA  02210-2209.  The  comments  and 
other  materials  referenced  in  this  notice 
will  be  available  for  inspection  and 
copying  in  Room  428  at  the  same 
address.  Normal  office  hours  are 
between  the  hours  of  7:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand 
delivered. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Luke  Brown,  (617)  223-6311. 
SUPPLEMENTARY  INFORMATION! 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDl  88-035)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 


considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process.  The  receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  is  enclosed. 

Drafting  Information 

The  drafters  of  these  regulations  are 
LT  L.  BROWN,  project  officer.  First 
Coast  Guard  District  Boating  Affairs 
Branch  and  CDR  M.  A.  LEONE,  project 
attorney.  First  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulations 

The  Head  of  the  Connecticut  regatta 
consists  of  approximately  550  racing 
shells  and  2500  participants  racing  in 
heats  throughout  the  day.  During  each 
heat  the  shells  will  race  against  the 
clock  and  start  in  staggered  intervals  of 
15  seconds.  The  purpose  of  the 
regulation  is  to  close  the  portion  of  the 
Connecticut  River  off  the  towns  of 
Cromwell,  Portland,  and  Middletown  to 
all  traffic  except  participants,  official 
regatta  vessels,  and  patrol  craft.  Vessels 
under  20  meters  will  be  allowed  to 
transit  the  regulated  area  between  each 
heat  (approximately  15  to  18  times 
during  the  effective  period  of 
regulation);  and  vessels  over  20  meters 
in  length  will  be  allowed  to  transit  the 
regulated  area  during  the  lunch  break 
between  12:30  p.m.  and  1:45  p.m.,  or  as 
directed  by  the  Coast  Guard  patrol 
commander.  The  regulations  are  needed 
to  provide  for  the  safety  of  participants 
and  spectators  due  to  the  traffic  density 
and  the  swamping  hazards  inherent  to 
the  low  freeboard  racing  shells.  The 
regulated  area  and  immediately 
adjacent  waters  will  be  patrolled  by 
Coast  Guard  vessels  and  state  and  local 
law  enforcement  authorities.  The  Coast 
Guard  AuxiUary  may  be  patrolling  to 
advise  nearby  traffic  of  the  content  of 
these  regulations. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  nonmajor  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  event  will  draw  a 
large  number  of  spectators  into  the  area 
that  will  easily  compensate  area 
merchants  for  the  slight  inconvenience 
of  having  navigation  restricted.  Lai:ger 


commercial  trafRc  will  be  given  the 
opportunity  to  transit  the  area  during  the 
afternoon  break  (12:30  p.m.  to  1:45  p.m.). 
There  is  minimal  commercial  traffic  at 
this  point  in  the  Connecticut  River,  and 
as  in  past  years,  advance  coordination 
between  the  Coast  Guard  and  the  oil 
facilities  upriver  of  the  regulated  area 
will  minimize  or  eliminate  any  potential 
inconvenience  to  the  commercial  users 
of  the  waterway.  Since  the  impact  of 
this  proposal  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that,  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  §  100.105  is  added  to  read  as 
follows: 

S  100.105    Head  of  the  Connecticut 
Regatta 

(a)  Regulated  Area.  The  regulated 
area  is  that  section  of  the  Connecticut 
River  between  the  southern  tip  of 
Gildersleeve  Island  and  Light  Number 
87. 

(b)  Special  Local  Regulations. 

(1)  The  regulated  area  is  closed  to  all 
transiting  vessel  traffic  between  9:00 
a.m.  and  6:00  p.m.  except  for  escorted 
passages  as  described  in  (2)  and  (3) 
below.  All  transiting  vessel  movement 
will  be  done  at  the  direction  of  the  Coast 
Guard  patrol  commander. 

(2)  Vessels  less  than  20  meters  in 
length  will  be  allowed  to  transit  the 
regulated  area,  under  escort,  between 
each  of  the  approximately  18  heats. 

(3)  Vessel  over  20  meters  in  length 
will  be  allowed  to  transit  the  regulated 
area,  under  escort,  from  12:30  p.m.  to 
1:45  p.m.  or  as  directed  by  the  Coast 
Guard  patrol  commander. 

(4)  All  transiting  vessels  shall  operate 
at  "No  Wake"  speed  or  five  (5)  knots 
whichever  is  slower. 

(5)  Southbound  vessels  awaiting 
escort  through  the  regulated  area  will  be 
held  in  the  vicinity  of  the  southern  tip  of 
Gildersleeve  Island.  Northbound  vessels 
awaiting  escort  will  be  held  at  Light 
Number  87. 
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(6)  All  vessels  shall  immediately 
follow  any  specific  instructions  given  by 
Coast  Guard  patrol  craft  and  exercise 
extreme  caution  while  operating  in  or 
near  the  regulated  area. 

(7)  No  person  shall  enter  or  remain  in 
the  regulated  area  unless  participating 
in  the  event  or  authorized  by  the  event 
sponsor  or  Coast  Guard  patrol 
commander. 

(8)  The  sponsor  shall  ensure  that  the 
event  is  concluded  by  6:00  p.m.  on  the 
day  of  the  event. 

(c)  Effective  Dates.  These  regulations 
are  effective  from  9:00  a.m.  to  6:00  p.m. 
on  October  9. 1988  and  each  year 
thereafter  during  the  same  time  period 
on  the  second  Saturday  of  October  or  as 
published  in  the  local  Coast  Guard 
Notice  to  Mariners  and  in  a  Federal 
Register  notice. 

Dated:  |une  28, 1988. 
R.I.  Rybacki, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 

First  Coast  Guard  District. 

|FR  Doc.  88-15073  Filed  7-11-88;  8:45  am) 

BILUNO  COOC  4110-14-M 


33  CFR  Part  166 
[CGD  88-041] 

Port  Access  Routes;  Approaches  to 
Chesapeake  Bay,  VA 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  study. 

summary:  The  Coast  Guard  is 
conducting  a  port  access  route  study  to 
evaluate  the  need  for  vessel  routing 
measures  in  the  approaches  to 
Chesapeake  Bay.  VA.  A  U.S.  Army 
Corps  of  Engineers  (COE)  channel 
deepening  project  at  Hampton  Roads 
will  permit  deeper  draft  vessels  to  call 
the  port.  The  Coast  Guard  will, 
therefore,  temporarily  adjust  the  traffic 
separation  scheme  (TSS)  by  suspending 
the  southern  approach  lanes  on  October 
15, 1988,  and  will  use  a  system  of  buoys 
to  direct  vessels  to  naturally  occurring 
deeper  waters  in  that  area.  The  port 
access  route  study  will  determine  what, 
if  any,  vessel  routing  measures  are 
needed  in  the  approaches  to 
Chesapeake  Bay.  As  a  result  of  the 
study,  a  new  or  modified  TSS  may  be 
proposed  in  the  Federal  Register. 
DATE:  Comments  must  be  received  on  or 
before  October  11, 1988. 
ADORCSS:  Comments  should  be  mailed 
or  delivered  to  Commander  (oan).  Fifth 
Coast  Guard  District,  431  Crawford 
Street.  Room  509,  Portsmouth.  VA 
23704-5004.  Comments  received  will  be 
available  for  examination  or  copying  at 
this  address  between  the  hours  of  8:00 


a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays . 
FOR  FURTHER  INFOMIATKM  CONTACT: 
Mr.  John  Walters.  (804)  398-6230. 
SUPPLEMENTARY  mTORMATION: 

Study  Area 

The  study  area  is  bounded  by  a  line 
connecting  the  following  geographic 
positions: 

Latitude  Longitude 

37*07'  N  nns  w 

3r07'  N  75'35'  W 

36*45'  N  7S'35'  W 

36*45'  N  75*06'  W 

The  study  area  encompasses  the 
existing  TSS  which  was  implemented  on 
December  1, 1969,  and  adopted  by  the 
International  Maritime  Organization 
(IMO)  on  October  12, 1971.  The  TSS 
consists  of  three  parts  as  described 
below: 

Part  I.  Precautionary  Area — a  two 
mile  radius  circle  centered  at  36°56'07.8" 
N,  75''57'27'  W: 

Part  II,  Eastern  Approach  to 
Chesapeake  Bay— a  trafTic  lane,  V^  mile 
wide  on  either  side  of  a  line  drawn 
between  36''58°40.3'  N.  75'48'39'  W  and 
36°56'48"  N,  75*55'06'  W:  and. 

Part  III,  Southern  Approach  to 
Chesapeake  Bay — a  traffic  lane,  V^  mile 
wide  on  either  side  of  a  line  drawn 
between  36*51'21"  N.  75*50'55.8"  W  and 
36°54'48.8'  N,  75°55'37.2"  W. 

A  TSS  is  an  internationally  recognized 
routing  measure  that  minimizes  the  risk 
of  collision  by  separating  vessels  into 
opposing  streams  of  traffic  through  the 
establishment  of  traffic  lanes.  Vessel 
use  of  a  TSS  is  voluntary:  however, 
vessels  operating  in  or  near  an  IMO 
approved  TSS  are  subject  to  Rule  10  of 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972  (72 
COLREGS). 

Background 

The  1978  amendments  to  the  Ports  and 
Waterways  Safety  Act  (PWSA),  33 
U.S.C.  1223(c).  require  that  a  port  access 
route  study  be  conducted  prior  to 
establishing  or  adjusting  a  TSS.  The 
Coast  Guard  is  undertaking  a  port 
access  route  study  to  determine  the 
need  for  a  TSS  to  increase  vessel  traffic 
safety  in  the  study  area. 

The  TSS  in  the  Approaches  to 
Chesapeake  Bay  was  studied  in  1979, 
and  the  results  of  the  study  were 
published  on  July  22. 1982.  (47  FR  31766). 
The  study  concluded  that  the  existing 
TSS  was  adequate  for  the  foreseeable 
future. 

The  Water  Resources  Development 
Act  of  1986,  Pub.  L  99-862  dated 
November  17. 1986,  authorized  the 
deepening  of  the  Thimble  Shoals, 
Newport  News,  Craney  Island  Reach, 


Norfolk  Harbor  Reach  and  the  Entrance 
Reach  Channels  in  the  port  of  Hampton 
Roads  to  a  depth  of  55  feet  below  mean 
low  water  (MLW).  These  channels  are 
located  west  of  the  study  area. 
Completion  of  Phase  I  (deepening  of  the 
outbound  lanes  of  these  channels  to  50 
feet)  on  October  IS,  1988,  will  allow 
deeper  draft  vessels  to  call  at  Hampton 
Roads.  The  water  depths  of  48  feet  in 
the  existing  southern  approach  of  the 
TSS  however,  will  not  accommodate 
vessels  drawing  over  46  feet  of  water. 

The  Coast  Guard  has  notified  IMO 
that  the  TSS  in  the  approaches  to 
Cheaspeake  Bay  will  be  adjusted 
temporarily  by  suspending  Part  III,  the 
Southern  Approach.  A  COE  survey  of 
the  southern  approach  to  Chesapeake 
Bay  indicates  that  there  is  naturally 
occurring  deeper  water  to  the  northeast 
of  the  current  TSS.  The  Coast  Guard  will 
use  a  system  of  buoys  to  direct  vessels 
to  these  deeper  waters. 

The  COE  is  authorized  to  dredge  in 
inbound/outbound  channel,  to  be 
known  as  the  Atlantic  Ocean  Channel, 
1,300  feet  wide  by  60  feet  deep  in  the 
vicinity  of  the  present  TSS  southern 
approach.  The  first  phase,  scheduled  to 
occur  between  1990  and  1992,  will 
dredge  an  outbound  channel  650  feet 
wide  by  60  feet  deep  from  position 
36''55'02.5"  N.  75  •55'19.8"  W  to 
36°52'16.0"  N,  75*52'12.1"  W  to 
36°49'38.5"  N,  75'46'56.1"  W.  The  second 
phase  which  will  complete  the  other  650 
feet  of  the  channel,  is  not  currently 
scheduled. 

Request  for  Comments 

The  Coast  Guard  is  interested  in 
receiving  information  and  opinion  from 
persons  who  have  an  interest  in  safe 
routing  of  ships  in  the  study  area.  Vessel 
owners  and  operators  are  specifically 
invited  to  comment  on  any  positive  or 
negative  impacts  that  they  foresee,  and 
to  identify  and  support  with 
documentation  any  costs  or  benefits 
which  could  result  from  the 
reconfiguration  or  elimination  of  the 
existing  TSS. 

Commenters  should  include  their 
name  and  address,  identify  this  notice 
(CGD  88-041),  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  In  addition  to  the  specific 
questions  asked  herein,  comments  from 
the  maritime  community,  offshore 
development  concerns,  environmental 
groups  and  any  other  interested  parties 
are  requested.  All  conunents  received 
during  the  comment  period  will  be 
considered  in  the  study  and  in 
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development  of  any  regulatory 
proposals. 

The  Fifth  Coast  Guard  District  will 
conduct  the  study  and  develop 
recommendations.  Mr.  John  Walters, 
Chief,  Planning  and  Waterways 
Management  Section,  Aids  to 
Navigation  Branch,  (804)  398-6230,  is  the 
project  officer  responsible  for  this  study. 

Issues 

Preliminary  discussions  with  members 
of  the  Association  of  Maryland  Pilots 
and  the  Virginia  Pilot  Association 
indicate  there  are  numerous  issues  to  be 
discussed  by  the  time  the  Atlantic 
Channel  outbound  lane  is  dredged.  The 
Coast  Gtwrd  will  study  these  issues  to 
determine  if  a  TSS  is  still  required,  or  if 
the  existing  TSS  needs  to  be  adjusted. 

Particular  issues  to  be  examined 
during  the  study  are: 

a.  Should  the  Atlantic  Ocean  Channel, 
when  dredged  to  65  feet  wide  and  60 
feet  deep,  be  used  by  both  inbound  and 
outbound  vessels? 

b.  Will  the  proximity  of  the  U.S.  Navy 
Firing  Range  off  Dam  Neck,  VA,  to  the 
Atlantic  Ocean  Channel  affect 
navigation  safety? 

c.  Is  there  a  continuing  need  for  the 
eastern  approach  of  the  Chesapeake  Bay 
TSS?  If  so,  is  the  present  configuration 
adequate? 

In  addition,  the  Coast  Guard  is  also 
interested  in  comments  concerning  the 
color  and  configuration  of  buoys  to  be 
used  to  direct  deep  draft  vessels  to 
deeper  water  when  the  southern 
approach  of  the  TSS  is  suspended.  The 
following  options  are  under 
consideration: 

a.  Center  marking  oi»ly  with  red  and 
white  striped  buoys; 

b.  Red  and  green  lateral  markings;  and 

c.  Centeriine  marking  only  with 
yellow  buoys. 

Procedural  Requirements 

In  order  to  provide  safe  access  routes 
for  movement  of  vessel  traffic 
proceeding  to  and  from  U.S.  ports,  the 
PSWA  directs  that  the  Secretary 
designate  necessary  fairways  and  traffic 
separation  schemes  in  which  the 
paramount  right  of  navigation  over  all 
other  uses  shall  be  recognized.  Before  a 
designation  can  be  made,  the  Coast 
Guard  is  required  to  undertake  a  study 
of  the  potential  traffic  density  and  the 
need  for  safe  access  routes. 

During  the  study,  the  Coast  Guard  is 
directed  to  consult  with  federal  and 
state  agencies  and  to  consider  the  views 
of  representatives  of  the  maritime 
community,  port  and  harbor  authorities 
or  associations,  environmental  groups, 
and  other  parties  who  may  be  affected 
by  the  proposed  action. 


In  accordance  with  33  U.S.C  1223(c), 
the  Coast  Guard  will,  to  the  extent 
practicable,  reconcile  the  need  for  safe 
access  routes  with  the  needs  of  all  other 
reasonable  uses  of  the  area  involved. 
The  Coast  Guard  will  also  consider  its 
experience  in  <he  areas  of  vessel  traffic 
management,  navigation,  shiphandling, 
the  effects  of  weather,  and  prior 
analysis  of  the  traffic  density  in  certain 
regions. 

The  results  of  this  study  will  be 
published  in  the  Federal  Register.  If  the 
Coast  Guard  determines  that  new 
routing  measures  are  needed,  a  notice  of 
proposed  rulemaking  will  be  published. 
It  is  anticipated  that  the  study  will  be 
concluded  by  October  1988. 

Dated:  July  6. 1988. 
Signed: 
R.T.  Nelson, 

Rear  Admiral  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  Waterways  Services. 
[ni  Doc.  88-15524  Filed  7-n-«8: 8:45  am] 

BILLING  CODE  M10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
ISW-FRL-3412-5] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comment. 


summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  North  American  Philips  Consumer 
Electronics  Corporation,  Greeneville, 
Tennessee,  to  exclude  certain  solid 
wastes  generated  at  its  faciUty  from  the 
lists  of  hazardous  wastes  contained  in 
40  CFR  261.31  and  261.32.  This  action 
responds  to  a  delisting  petition 
submitted  under  40  CFR  260.20,  which 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268, 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22,  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists.  Today's  proposed 
decision  is  based  on  an  evaluation  of 
waste-specific  information  provided  by 
the  petitioner. 

The  Agency  is  also  proposing  the  use 
of  an  organic  leachate  model  and  a  fate 


and  transport  model  and  their 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  These  models  have  been  used 
in  evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  is  disposed  of. 

dates:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  appHcability  of  the  organic 
leachate  and  fate  and  transport  models 
used  to  evaluate  the  petition.  Comments 
will  be  accepted  until  August  26, 1988. 
Comments  postmarked  after  the  close  of 
the  comment  period  will  be  stamped 
"late." 

Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the 
models  used  in  the  petition  evaluation 
by  filing  a  request  with  Bruce  Weddle, 
whose  address  appears  below,  by  July 
27, 1988.  The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 

addresses:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk,  Office  of  Solid 
Waste  (WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section,  Assistance  Branch.  PSPD/OSW 
(WH-563),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  Identify  your 
comments  at  the  top  with  this  regulatory 
docket  number:  "F-88-NAEP-FFFFF." 

Requests  for  a  hearing  should  be 
addressed  to  Bruce  Weddle,  Director, 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste  (WH-563),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  (sub-basement). 
Washington,  DC  20460,  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Robert  Kayser,  Office  of  Solid 
Waste  (WH-563),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460.  (202)  382-4536. 
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SUPPtEMENTARY  INFORMATION: 
I.  Background 

A.  Authority 

On  January  16. 1981.  as  part  of  its  final 
and  interim  Bnal  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  [i.e.,  ignitability. 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  {a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary. 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason,  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  characteristics  [i.e.. 
ignitability,  reactivity,  corrosivity,  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a).  42  U.S.C.  6921(f).  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  [i.e..  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  not 
theri  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32. 


residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  harzardous  wastes 
also  eligible  for  exclusion  and  remain 
hazardous  wastes  until  excluded.  See  40 
CFR  261.3  (c)  and  (d)(2).  The  substantive 
standard  for  "delisting"  a  treatment 
residue  or  a  mixture  is  the  same  as 
previously  described  for  listed  wastes. 

B.  Approach  used  to  evaluate  this 
petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11  {a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  hsted.  EPA  will  propose  to 
deny  the  petition.  If.  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria,  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  an  organic  leachate 
model  and  a  fate  and  transport  model  to 
predict  the  concentration  of  hazardous 
constituents  that  may  be  released  from 
the  petitioned  waste  after  disposal  and 
to  determine  the  potential  impact  of  the 
unregulated  disposal  of  North  American 
Philips  Consumer  Electronics 
Corporation's  petitioned  waste  on 
human  health  and  the  environment. 
Specifically,  the  models  will  be  used  to 
predict  a  compliance-point 
concentrations  which  will  be  compared 
directly  to  the  levels  of  regulatory 
concern  for  particular  hazardous 
constituents. 

EPA  believes  that  these  models 
represent  a  reasonable  worst-case 
waste  disposal  scenario  for  the 
petitioned  waste,  and  that  a  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  Because 


a  delisted  waste  is  no  longer  subject  to 
hazardous  waste  control,  the  Agency  is 
generally  unable  to  predict  and  does  not 
control  how  a  waste  will  be  managed 
after  delisting.  Therefore.  EPA  currently 
believes  that  it  is  inappropriate  for  the 
Delisting  Program  to  consider  extensive 
site-specific  factors.  For  example,  a 
generator  may  petition  the  Agency  for 
delisting  of  a  metal  hydroxide  sludge 
which  is  currently  being  managed  in  an 
on-site  landfill,  and  provide  data  on  the 
nearest  drinking  water  well, 
permeability  of  the  aquifer, 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact,  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  off- 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  off-site 
to  a  facility  which  may  have  very 
different  hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  North 
American  Philips  Consumer  Electronics 
Corporation  utilizes  off-site  disposal  of 
the  petitioned  waste,  ground-water 
monitoring  data  collected  from  the 
petitioner's  facility  would  not 
characterize  the  effects  of  the  petitioned 
waste  on  the  underlying  aquifer  at  the 
off-site  disposal  facility.  Therefore,  the 
Agency  did  not  request  ground-water 
monitoring  data. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  public  comments  (including 
those  at  requested  hearings,  if  any)  on 
today's  proposal  are  addressed. 

II.  Disposition  of  Petition 

North  American  Philips  Consumer 
Electronics  Corporation,  Greeneville. 
Tennessee 

1.  Petition  for  Exclusion 

North  American  Philips  Consumer 
Electronics  Corporation  (NAPCEC). 
located  in  Greeneville.  Tennessee, 
etches  circuits  on  fiberglass  composition 
board.  NAPCEC  petitioned  the  Agency 


to  exclude  its  wastewater  treatment 
sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F006— 
"Wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel; 
(5)  cleaning/stripping  associated  with 
tin.  zinc  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum."  The  listed 
constituents  of  concern  for  F006  waste 
are  cadmium,  hexavalent  chromium, 
nickel,  and  cyanide  (complexed). 
NAPCEC  petitioned  to  exclude  its  waste 
because  it  does  not  believe  that  the 
waste  meets  the  criteria  for  which  it  was 
listed.  NAPCEC  also  believes  that  its 
treatment  process  will  generate  a  non- 
hazardous  waste  because  the 
constituents  of  concern,  although 
present  in  the  waste,  are  in  an 
essentially  immobile  form.  NAPCEC 
further  believes  that  the  waste  is  not 
hazardous  for  any  other  reason  [i.e., 
there  are  no  additional  constituents  or 
factors  that  could  cause  the  waste  to  be 
hazardous).  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
factors  required  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984.  See 
section  222  of  the  Amendments.  42  U.S.C 
6921(f).  and  40  CFR  260.22(d) (2H4). 
Today's  proposal  to  grant  this  petition 
for  delisting  is  the  result  of  the  Agency's 
evaluation  of  NAPCEC's  petition. 

2.  Background 

NAPCEC  petitioned  the  Agency  to 
exclude  its  wastewater  treatment  sludge 
on  July  6. 1987.  Additional  information 
was  submitted  to  the  Agency  on 
October  21, 1987  and  December  21. 1987. 
In  support  of  its  petition.  NAPCEC 
submitted  (1)  detailed  descriptions  of  its 
manufacturing  and  wastewater 
treatment  processes;  (2)  a  list  of  all  the 
raw  materials  used  in  both  the 
manufacturing  and  treatment  processes; 
(3)  results  from  total  constituent  and  EP 
toxicity  analyses  for  all  the  EP  toxic 
metals  and  nickel  from  representative 
samples  of  the  wastewater  treatment 
sludge;  (4)  results  from  total  constituent 
analyses  for  total  sulfide  and  total 
cyanide;  and  (5)  results  from  total  oil 
and  grease  analyses  on  representative 
samples. 

The  manufacturing  processes 
contributing  to  the  generation  of  the 
petitioned  waste  are  the  printing  and 
etching  of  copper  from  fiberglass  circuit 
boards,  soldering,  legend  printing, 
punching  or  roll  soldering,  sealbrite 
coating,  and  deslugging.  The 


wastewaters  from  the  above  operations 
flow  to  the  wastewater  treatment  plant 
for  neutralization.  The  wastewater  then 
is  sent  to  a  series  of  electrochemical 
cells  where  iron  and  an  electrical 
current  are  added  in  order  to  generate 
hydroxyl  ions  (ferrous  ion)  and 
hydrogen  gas.  Hydrogen  gas  (generated 
from  the  electrolysis  of  water)  is  vented 
from  the  electrolytic  cell,  and  any 
remaining  hydrogen  gas  is  removed  by 
degassing  in  a  separate  tank.  The 
wastewater  (containing  metal 
hydroxides)  then  is  sent  to  a  clarifier 
where  an  anionic  polymer  is  added  to 
promote  the  precipitation  of  metal 
hydroxides.  The  effluent  from  the 
clariHer  is  sent  to  a  publicly  owned 
treatment  works  (POTW).  The  resulting 
underflow  sludge  (from  the  clarifier)  is 
pumped  to  a  sludge  thickening  tank  for 
liquids  removal  using  a  filter  press. 
Filtrate  from  the  filter  press  is  recycled 
back  to  the  wastewater  collection  tank. 
The  filter-pressed  sludge  is  collected  in 
55-gallon  drums  and  is  currently 
disposed  of  off-site  in  a  hazardous 
waste  landfill. 

To  collect  representative  samples 
from  55-gallon  drums  like  NAPCEC's. 
petitioners  are  normally  requested  to 
collect  a  minimum  of  four  composite 
samples,  each  comprised  of  an 
independent  full-depth  core  sample 
collected  from  one  or  more  of  the  55- 
gallon  drums  containing  waste 
generated  over  a  specific  time  period 
[e.g.,  collect  a  full-depth  core  sample 
from  each  drum  generated  during  the 
week  and  composite  the  samples 
weekly,  etc.).  See  'Test  Methods  for 
Evaluating  Solid  Wastes:  Physical/ 
Chemical  Methods."  U.S.  EPA  Office  of 
Solid  Waste  and  Emergency  Response, 
Publication  SW-846  (third  edition). 
November  1986.  and  "Petitions  to  Delist 
Hazardous  Wastes — ^A  Guidance 
Manual."  U.S.  EPA,  Office  of  Solid 
Waste.  (EPA/530-SW-65-003).  April 
1985. 

NAPCEC  collected  a  total  of  four 
composite  samples  from  twelve  drums 
containing  all  of  the  filter-pressed  sludge 
generated  during  a  seven  week  period. 
Each  drum,  when  full,  was  sealed  and 
dated.  One  full-depth  core  sample  was 
collected  from  three  consecutively  dated 
drums,  and  the  three  core  samples  were 
mixed  to  produce  one  composite  sample. 
This  procedure  was  repeated  three  times 
to  produce  the  other  three  composite 
samples.  "The  four  composite  samples 
were  analyzed  for  total  constituent 
concentrations  [i.e.,  mass  of  a  particular 
constituent  per  mass  of  waste)  of  all  the 
EP  toxic  metals,  nickel,  cyanide,  sulfide, 
and  total  oil  and  grease  content.  The 
four  composite  samples  also  were 


analyzed  for  the  EP  leachate 
concentrations  [i.e.,  mass  of  a  particular 
constituent  per  unit  volume  of  extract) 
of  the  EP  toxic  metals  and  nickel. 
NAPCEC  claims  that,  due  to  a  consistent 
manufacturing  and  treatment  process, 
the  analyses  from  samples  collected 
over  the  seven-week  period  are 
representative  of  any  variation  in  the 
wastewater  treatment  sludge  constituent 
concentrations. 

3.  Agency  Analysis 

NAPCEC  used  SW-846  method 
numbers  9010  and  9030  to  quantify  the 
total  constituent  concentrations  of 
cyanide  and  sulfide,  respectively. 
NAPCEC  used  EPA  method  numbers 
206.2-272.1  to  quantify  the  total 
constituent  concentrations  of  the  EP 
toxic  metals  and  nickel.  See  "Methods 
for  Chemical  Analysis  of  Wastewater." 
U.S.  EPA  (EPA/600/4-79-020).  March 
1983.  Additionally,  NAPCEC  used  SW- 
846  method  number  1310  (standard  EP 
toxicity  procedure)  to  quantify  the 
leachable  concentrations  of  the  EP  toxic 
metals  and  nickel  in  their  waste. 
(Analysis  for  EP  leachable 
concentrations  of  sulfide  or  reactive 
sulfide  are  not  necessary  since  the 
Agency's  level  of  regulatory  concern  is 
based  on  the  total  constituent 
concentration  of  reactive  sulfide).  Table 
1  presents  the  maximum  total 
constituent  concentrations  of  the  EP 
toxic  metals,  nickel,  cyanide,  and 
sulfide.  Table  2  presents  the  maximum 
EP  leachate  values  of  the  EP  toxic 
metals,  nickel,  and  cyanide.  These 
detection  limits  represent  the  lowest 
concentrations  quantifiable  by 
NAPCEC.  when  using  the  appropriate 
SW-846  analytical  methods  to  analyze 
its  waste.  (Detection  Umits  may  vary 
according  to  the  waste  and  waste  matrix 
being  analyzed,  i.e.,  the  "cleanliness"  of 
waste  matrices  varies  and  "dirty"  waste 
matrices  may  cause  interferences,  thus 
raising  the  detection  limit.) 

Table  1.— Maximum  Total  Constituent 
Concentrations  (Filter  Cake) 


Constituents 


Arsenic 

Barium 

Cadmium. 


Chromium.. 

Lead 

Mercury....^ 
Selenium... 


Silver 

Nickel 

Cyanide.. 


Total  constituents 
concentration  (mg/kg) 


6.4 

29 

ND  (detection  limit  o« 

<0.1) 
85 
65 
1.4 
NO  (detection  limil  of 

<2) 
79 
23 
ND  (detection  Nmit  of 

<0.5) 


Faderal  Kasbtar  /  Vol  53.  Na  133  /  Tuesday.  July  12.  1986  /  Proposed  Rulet 


Table  1.— Maximum  Total  Constitubut 
Concentrations  (Filter  Cake>— Con- 
tinued 


ConsOluenis 

ToM  constttu*wH 
conc«ntralK>n  (mg/ko) 

Total  Sulfide 

NO  (detection  limit  of 
<20) 

NO:  Note  delected.  Denote*  conoentralioni  below 
the  detection  linvt. 

Table  2.— Maximum  EP  Leachate 
Concentrations  (mg/1)  (Filter  Cake) 


Constituents 


Arsenic 

Barium 

Cadmium.- 
Chromium.. 

Lead. — 

Mercury 


Selenium. 

Silver _ 

Nickel 

Cyanide... 


Maximum  EP  iMOhate 
concanlratiorw  <mg/1) 


0.07 
1.7 

o.ooe 

0.08 

ai 

NO    (detection    IraM    d 

<0.001) 
NO    (detection    NmN    of 

<0.00S) 
NO    (detection    Kmil    of 

<  0.005) 
0.17 
0.025  • 


NO:  Not  OetecteA  Oanolea  concentrationa  btkm 
the  detection  limit 

>  Caiculatad  t>y  assuming  a  dilution  factor  of 
twenty  timsa  (base  on  100  grams  of  sample  and 
dilution  with  2000  mis  ol  water)  and  a  theoretical 
worst-case  leacfung  of  100  percent 

Using  EPA  method  number  413.1. 
NAPCEC  determined  that  its  waste  had 
a  maximum  oil  and  grease  content  of 
0.05  pereent;  therefore,  the  EP  analyses 
did  not  have  to  be  modified  in 
accordance  with  the  Oily  Waste  EP 
methodology  (^e..  waste  having  more 
than  one  percent  total  oil  and  grease 
may  either  have  significant 
concentrations  of  the  constituent  of 
concern  in  the  oil  phase  which  may  be 
assessed  using  the  standard  EP  leachate 
procedure,  or  the  concentration  of  oil 
and  grease  may  be  sufficient  to  coat  the 
solid  phase  of  the  sample  and  interfere 
with  die  leaching  out  of  metals  from  the 
sample).  See  SW-846  method  number 
1330.  None  of  the  analyzed  samples 
exhibited  the  characteristics  of 
ignltability,  corrosivity.  or  reactivity. 
See  40  CFR  281.21,  261.22.  261.23. 

NAPCEC  also  submitted  a  list  of  all 
raw  materials  used  in  its  manufacturing 
and  wastewater  treatment  processes. 
This  list  indicated  that  no  hazardous 
constitutents  (other  than  those  tested 
for)  are  used  in  NAPCEC's  processes 
and  that  the  formation  of  any  hazardous 
constituents  (e.g.,  as  reaction  by- 
products) is  highly  unlikely. 

NAPCEC  submitted  a  signed 
certiflcation  stating  that,  based  on 
current  annual  waste  generation,  their 
maximum  annual  generation  rate  of 
wastewater  treatment  sludge  is  108 


cubic  yards.  The  Agency  reviews  a 
petitioner's  estimates  and.  on  occasion, 
has  requested  a  petitioner  to  re-evaluate 
estimated  waste  volume.  EPA  accepts 
NAPCECs  certified  estimate  of  108 
cubic  yards. 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  tnithful  and 
accurate  results.  The  Agency,  however, 
has  previously  conducted  a  spot- 
sampling  and  analysis  program  to  verify 
the  representative  nature  of  the  data  for 
some  preoentage  of  the  submitted 
petitions  and  as  part  of  this  program, 
conducted  a  spot-sampling  visit  a 
NAPCEC's  facility.  The  results  of  this 
visit,  including  chemical  analyses  of 
waste  sanirfes  firom  NAPCEC  are 
discussed  later  in  this  notice. 

4.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  disposal 
scenarios  for  filter  cake  wastes  and 
decided  that  a  landflll  scenario  is  the 
most  reasonable,  worst-case  scenario 
for  this  waste.  Under  a  landfill  disposal 
scenaria  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  water.  The  Agency,  therefore, 
evaluated  the  petitioned  waste  using  its 
vertical  and  horizontal  spread  (VHS) 
landfill  model  which  predicts  the 
potential  for  ground-water 
contamination  from  wastes  that  are 
landfiUed.  See  50  FR  7882  (February  26. 
1985),  SO  FR  48896  (November  7, 1985), 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
VHS  model  and  its  parameters.  This 
modeling  approach,  which  includes  a 
ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters,  to  predict  reasonable  worst- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  [i.e..  the 
model  estimates  the  ability  of  an  aquifer 
to  dilute  the  toxicant  from  a  specific 
volume  of  waste).  The  Agency  requests 
comments  on  the  use  of  the  VHS  model 
as  applied  to  the  evaluation  of 
NAPCEC's  waste. 

Specifically,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobility  of  all  the 
inorganic  constituents  (except  mercury, 
selenium,  and  silver — see  explanation 
below)  from  NAPCEC's  waste.  The 
Agency's  evaluation,  using  the  waste 
volume  of  108  cubic  yards  and  the 
maximum  EP  leachate  concentrations  of 
all  the  inorganic  constitutents  of  concern 
in  the  VHS  model,  has  generated  the 
compliance-point  concentrations  shown 
in  Table  3.  l^e  Agency  did  not  evaluate 


the  mobility  of  the  remaining  inorganic 
constituents  (i.e.  mercury,  selenium, 
silver,  and  cyanide)  from  NAPCEC's 
waste  because  they  were  not  detected  in 
the  EP  extract  using  the  appropriate 
SW-846  analytical  test  methods  (See 
Table  2).  The  Agency  believes  that  it  is 
inappropriate  to  evaluate  non- 
detectable  concentrations  of  a 
constitutent  of  concern  in  its  modeling 
efforts  if  the  non-detectable  value  was 
obtained  using  the  appropriate 
analytical  method.  SipeciBcally.  if  a 
constituent  cannot  be  detected  (when 
using  the  appropriate  analytical 
method),  the  Agency  assumes  that  the 
constituent  is  net  present  and  therefore 
does  not  present  a  threat  to  either 
human  health  or  the  environment. 

Table  3— VHS;  Calculated  Compu- 
ance-Pomt  Concentrations  (jsteo 
AND  Non-Listed  Constituents 
Wastewater  Treatment  Sludge  Fil- 
ter Cake 


CompWance- 

pomt 
conoemra- 
tions(mg/l) 

Regulatory 

standards 

(mg/i) 

Arsenic 

Barium 

0.0022 
0.0526 
0.0002 
0.002S 

o.oaii 

0.0053 
0.00077 

0.05 
1.0 

Cadmium _. 

Chrtjmium 

Lead ~ 

Nickel 

CyanWe.... 

0.01 
O.OS 
0.05 
0.50 
0.7 

The  sludge  eidiibited  arsenic  barium, 
cadmium,  chromium,  and  lead  levels  at 
the  compliance  point  below  the  levels 
prescribed  by  the  National  Primary 
Drinking  Water  Regulations  (NPDWR). 
See  40  CFR  141.  The  concentration  of 
nidcel  at  the  compliance  point  is  below 
the  Agency's  health-based  level  of  0.50 
mg/l.  See  Hazardous  Waste 
Management  System:  Land  Disposal 
Restrictions:  Notice  of  Availability  and 
Request  for  Comment,  52  FR  29994, 
Proposed  Health-Based  Levels  for 
Nickel  and  Cyanide,  August  12, 1987. 
The  concentration  of  cyanide  at  the 
compliance  point  is  below  the  Agency's 
health-based  level  of  a7  mg/l.  See 
Verified  Reference  Doses  of  the  U.S. 
EPA,  Office  of  Health  and 
Environmental  Assessment  (OHEA), 
Environmental  Criteria  and  Assessment 
Office.  Cincinnati,  Ohio,  1988. 

Additionally,  because  the  total 
concentration  of  cyanide  in  NAPCEC's 
waste  is  less  than  0.5  ppm,  the  Agency 
believes  that  the  concentration  of 
reactive  cyanide  will  be  below  the 
Agency's  interim  standard  of  250  ppm. 
See  "Interim  Agency  Threshold  for 
Toxic  Gas  Generation."  }uly  IZ  1985. 
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internal  Agency  memorandum  is  the 
RCRA  public  docket.  Last  because  the 
total  constituent  concentration  of  sulfide 
is  less  than  20  ppm,  the  Agency  believes 
that  the  concentration  of  reactive  sulfide 
will  be  below  the  Agency's  interim 
standard  of  500  ppm.  See  "Interim 
Agency  Threshold  for  Toxic  Gas 
Generation,"  )uly  12, 1985,  internal 
Agency  memorandum  in  the  RCRA 
public  docket. 

The  Agency  concluded,  after 
reviewing  NAPCEC's  processes  and  raw 
materials  list  that  no  other  hazardous 
constituents  of  concern  are  being  used 
by  NAPCEC  and  that  no  other 
constituents  of  concern  are  likely  to  be 
present  or  formed  as  reaction  products 
or  by-products  of  NAPCEC's  waste.  On 
the  basis  of  test  results  submitted  by  the 
petitioner,  pursuant  to  260.22,  the 
Agency  concludes  that  the  waste  does 
not  exhibit  any  of  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity. 
See  40  CFR  261.21,  261.22.  and  261.23. 

On  November  18, 1987,  staff  under 
contract  to  the  Agency  conducted  a  site 
visit  to  NAPCEC  as  part  of  the  Agency's 
spot-sampling  and  analysis  program. 
The  staff  collected  one  grap  sample 
directly  from  NAPCEC's  filter  press.  The 
staff  also  randomly  selected  three  drums 
from  a  group  of  six  and  withdrew  a 
single  full-depth  core  sample  from  each 
drum.  A  fourth  full-depth  core  sample  of 
newly  generated  material  was  collected 
from  a  drum  located  next  to  NAPCEC's 
filter  press.  All  five  samples  were 
analyzed  for  the  total  constituent 
concentrations  and  EP  leachate 
concentrations  of  all  the  EP  toxic 
metals,  nickel,  and  cyanide.  The  five 
samples  also  were  analyzed  for  the  total 
constituent  concentrations  of  all  the 
priority  pollutants. 

The  evaluation  of  the  spot-sampling 
samples  for  the  total  constituent 
concentrations  of  all  the  EP  toxic 
metals,  nickel,  and  cyanide  are  reported 
in  Table  4.  The  evaluation  of  the  spot- 
sampling  samples  for  the  EP  leachate 
concentrations  of  all  the  EP  toxic  metals 
and  nickel  are  reported  in  Table  5.  (EP 
leachate  analysis  for  cyanide  was  not 
performed  due  to  the  non-detectable 
total  constituent  concentrations  of 
cyanide — see  Table  5.) 

Table  4— Maximum  Total  Constituent 
Concentrations  Spot-Sampung 
Visit  Samples 

(FWar  Cake) 


Table  4— Maximum  Total  Constituent 
Concentrations  Spot-Sampung 
Visit  Samples— Continued 

(Filter  Cake) 


Constituents 


Arsenic.. 
Barium... 


Total  constituent  concentrations 
(mg/kg) 


Constituents 


Mercury.. 
Selenium 

tJnnM  ...... 

Cyanide.. 
Nickel 


I  Total  constituent  concentrations 
(mg/kg) 


election  NmM  of  <0.5) 


NO  (detection  limit  of  <0.1) 
ND  (detection  Hmit  of  <0.5) 
NO  (detection  limit  of  <5) 
NO  (detection  limit  oi  <1.84) 
89 


ND:  Not  Detected.  Denotes  concentrations  betow 
the  detection  limit. 

Table  5— Maximum  EP  Leachate  Con- 
centrations Spot-Sampung  Visit 
Samples 

(FMter  Cake) 


Cor)stituents 


Arsenic 

Barium 

Cadmium... 
Chromium. 

Lead 

Mercury 

Selenium... 

Silwer 

Nickel 

Cyanide 


Maximum  EP  leachate 
concentrations  (mg/l) 


NO  (detection  limit  of  <0.2S) 
ND  (detection  Hmit  of  <2) 
ND  (detection  limit  of  <0.05) 
ND  (detection  Hmit  of  <0.2) 
ND  (detection  Hmit  of  <0.25) 
ND  (detection  limit  of  <0.001) 
ND  (detection  limit  of  <0.02) 
NO  (detection  Hmit  of  <  0.005) 
0.27 
NA 


21 
210 


NO:  Not  Delected.  Denotes  concentrations  below 
the  detection  Hmit. 
NA:  Not  Analyzed. 

Comparison  of  NAPCECs  data  with 
the  Agency's  spot-sampling  data 
indicates  some  variation  in  the 
constituent  concentrations  reported.  The 
Agency,  however,  is  not  concerned  with 
the  variation  between  the  NAPCEC's 
and  the  Agency's  analytical  data 
because:  (1)  NAPCEC's  samples  were 
collected  over  the  course  of  seven 
weeks,  while  the  Agency's  samples 
consisted  of  waste  generated  over  the 
course  of  only  three  weeks;  (2) 
NAPCEC's  samples  were  composite 
samples  comprised  of  three  full-depth 
core  samples  and  the  Agency's  samples 
were  not  composited:  and  (3)  the 
analyses  were  conducted  by  different 
laboratories  using  different  analytical 
detection  limits.  Variation  between 
NAPCEC's  samples  and  the  Agency's 
samples  is,  therefore,  expected. 
Additionally,  the  Agency  is  not 
concerned  with  the  small  variation 
between  the  two  sample  sets  because 
NAPCEC's  compositing  procedure 
would  tend  to  average  any  particular 
daily  peak  in  constituent  concentrations 
observed  in  the  Agency's  non- 
composited  samples. 

Leachable  concentrations  of  nickel, 
when  evaluated  using  the  VHS  model. 


produced  a  compliance-point 
concentration  of  0.084,  which  is  below 
the  regulatory  standard  for  nickel  of  0.5 
mg/l.  The  Agency  did  not  evaluate  the 
mobility  of  any  of  the  EP  toxic  metals 
from  NAIH^EC's  waste  because  they 
were  not  detected  in  the  EP  extract  (see 
Table  5).  The  Agency  also  did  not 
evaluate  the  mobility  of  cyanide  from 
NAPCEC's  waste  because  an  EP 
extraction  for  cyanide  was  not 
performed  (see  above). 

Although  no  other  Appendix  VIII 
hazardous  constituents  were  expected 
to  be  present  in  NAPCEC's  waste,  the 
Agency's  spot-sampling  visit  samples 
are  routinely  analyzed  for  the  presence 
of  the  priority  pollutants  (which  account 
for  most  of  the  analytically  feasible 
Appendix  VIII  constituents).  Results  of 
the  Agency's  spot-sampling  visit  data 
indicated  that  no  priority  pollutant 
volatile  or  semi-volatile  organic 
constituent  priority  pollutant  pesticide, 
or  polychlorinated  biphenyls  were 
detected  at  or  above  their  respective 
detection  limits,  using  SW-846  method 
numbers  8240.  8270,  and  8080, 
respectively,  except  for  bis(2-ethylhexyl) 
phthalate,  which  is  a  common 
plasticizer.  Bi8(2-ethylhexyl)  phthalate 
was  detected  at  a  maximum  total 
constituent  concentration  of  28  mg/kg. 
Since  NAPCEC  does  not  use  bis(2- 
ethylhexyl)  phthalate  in  its 
manufacturing  or  treatment  processes, 
the  Agency  believes  that  the  presence  of 
this  constituent  may  be  caused  by 
laboratory  contamination  from  plastic 
containers. 

The  Agency  evaluated  the  mobility  of 
bis(2-ethylhexyl)  phthalate  using  the 
VHS  model.  The  Agency  used  the 
organic  leachate  model  (OLM)  to  predict 
the  leachable  concentration  of  bis(2- 
ethylhexyl)  phthalate  in  NAPCEC's 
wastewater  treatment  filter  cake.  The 
resulting  leachable  concentration  and 
the  estimated  annual  waste  volume  of 
108  cubic  yards  were  then  used  as 
inputs  in  the  VHS  model  in  order  to 
assess  the  potential  impacts  of  bis(2- 
ethylhexyl)  phthalate  upon  the  ground 
water.  The  Agency  requests  comments 
on  the  use  of  the  OLM  as  applied  to  the 
evaluation  of  NAPCEC's  waste. 

The  OLM/VHS  analysis  calculated  a 
compliance-point  concentration  of 
0.00044  mg/l  for  bis(2-ethylhexyl).  This 
compliance-point  concentration  is  below 
the  regulatory  standard  of  0.0042  mg/l 
set  for  bi8{2-ethylhexyl)  phthalate.  See 
Carcinogenic  Risk  Assessment 
Verification  Endeavor  (CRAVE),  Risk 
Estimate  for  Carcinogenicity,  Office  of 
Health  and  Environmental  Assessment 
Environmental  Criteria  and  Assessment 
Office,  Cincinnati,  Ohio,  1988. 
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5.  Conclusion 

The  Agency  believes  that  NAPCEC's 
wastewater  treatment  system  renders 
the  F006  wastes  non-hazardous. 
NAPCEC's  manufacturing  and 
wastewater  treatment  processes  are 
believed  to  be  uniform  and  consistent 
because  the  facility  does  not  perform  as 
a  job  shop  or  have  seasonal  product 
variations.  The  Agency  believes  that  the 
analyzed  samples  of  treated  waste 
reflect  the  day-to-day  variations  in 
manufacturing  and  treatment  processes 
intended  to  be  used  thereafter.  The 
Agency,  therefore,  is  proposing  that 
NAPCEC's  wastewater  treatment  filter 
cake  be  considered  non-hazardous,  as  it 
should  not  present  a  hazard  to  either 
human  health  or  the  environment  The 
Agency  proposes  to  grant  an  exclusion 
to  North  American  Philips  Consumer 
Electronics  Corporation,  located  in 
Greeneviile,  Tennessee,  for  its 
wastewater  treatment  sludge  described 
in  its  petition  as  EPA  Hazardous  Waste 
Na  F006.  If  the  proposed  rule  becomes 
effective,  the  wastewater  treatment 
sludge  would  no  longer  be  subject  to 
regulation  under  40  CFR  Parts  262 
through  268  and  the  permitting 
standards  of  40  CFR  Part  270. 

If  made  final,  the  exclusion  will  only 
apply  to  the  processes  covered  by  the 
original  demonstration.  The  facility 
would  require  a  new  exclusion  if  either 
its  manufacturing  or  treatment  processes 
are  altered  and  accordingly  would  need 
to  file  a  new  petition.  The  facility  must 
treat  waste  generated  from  changed 
processes  as  hazardous  until  a  new 
exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an  exclusion, 
the  generator  of  a  delisted  waste  must 
either  treat,  store,  or  dispose  of  the 
waste  in  an  on-site  facility,  or  ensure 
that  the  waste  is  delivered  to  an  off-site 
treatment,  storage,  or  disposal  facility, 
either  of  which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  wasie. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 

III.  Effective  date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amiendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  tn 


come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  promulgated, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  which  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promulgation,  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010.  EPA 
believes  that  this  exclusion  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C. 
553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant  an 
exclusion  it  not  major  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today's  rule.  This  proposal  is  not  a 
major  regulation,  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U5.C.  601-812.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  Hie  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly,  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 


List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Authority:  Section  3001  RCRA.  42  U.S.C. 
6921. 

Date:  |une  30. 19Ba. 
leffrey  D.  Danit. 

Deputy  Director.  Office  of  Si>l id  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTinCA'nON  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a).  3001.  dnd 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1978.  as  amended  [42  U.S.C. 
6905.  e912(a),  6921.  and  6922). 

2.  In  Appendix  IX.  add  the  following 
wastestreams  in  alphabetical  order: 

Appendix  IX — Wastes  Excluded 
Under  260.20  and  280.22. 

Tabi^  1.— Wastes  Excluded  from 
Non-Specific  sources 

Faabty  Address  Waste  descnpbon 


North  GreeneviHe. 

Amencan  Termessee 

Philips 
Consumer 
Electronics 
Cotp.. 


Wastewater 
treatment  sludges 
(EPA  Hazardous 
Waste  No  F(X>6) 
genented  from 
electroplating 
operatKxis  after 
[insert  date  of 
final  rule's 
publication]. 


[FR  Doc.  88-15569  Filed  7-11-88:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

|CCDock«tNa8S-3M] 

Amendment  of  ttie  Commission's 
Rules  for  Rural  Cellular  Service 

ACTION:  Proposed  rule;  correction. 


t:  This  document  makes  certain 
corrections  to  the  proposed  rule  in  this 
proceeding  concerning  the  Rural 
Cellular  Service.  Although  the 
comment/reply  comment  periods  have 
long  since  passed,  the  Commission  is 
publishing  this  correction  to  clarify 
pertinent  identifying  numbers 
associated  with  this  action  for  reference 
purposes. 
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FOR  FURTHER  INFORMATION  CONTACT. 

Ronald  Jackson,  (202)  632-4178. 
SUPPtfMENTARY  INFORMATION:  In  the 

Preamble  of  this  action,  published  at  53 

FR  5020  on  February  19, 1988,  in  the 

heading  of  the  document,  "General 

Docket  No.  85-388"  should  read  "CC 

Docket  No.  85-388"  and  "FCC  86-449", 

should  read  "FCC  88-57".  In  addition,  in 

the  second  paragraph  following  "FOR 

FURTHER  INFORMATION  CONTRACT  ",  the 

adopted  and  release  dates  should  read 

February  17, 1988  and  February  19, 1988, 

respectively. 

H.  Walker  Feaster,  III, 

Acting  Secretary. 

(FR  Doc.  88-15446  Filed  7-11-88;  8:45  am) 

0ILUNG  COOC  6712-01-11 


DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

49  CFR  Part  653 

iDocketNo.88-F| 

Control  of  Drug  Use  in  Mass  Transit 
Operations 

agency:  Urban  Mass  Transportation 

Administration,  DOT. 

action:  Notice  of  public  hearings^ 


summary:  On  July  8, 1988,  the  Urban 
Mass  Transportation  Administration 
(UMTA)  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register 
entitled  "Control  of  Drug  Use  In  Mass 
Transit  Operations"  [53  FR  25910).  In 
that  notice,  UMTA  announced  that  it 
would  hold  public  hearings  on  the 
rulemaking,  but  that  dates,  times,  and 
locations  were  not  yet  available.  This 
notice  provides  that  information. 
dates:  Public  hearings  are  scheduled  as 
follows  (local  time): 

1.  July  22, 1988.  9:30  a.m.,  Washington, 
DC. 

2.  July  25, 1988, 10:00  a.m..  New  York 

City. 

3.  August  1, 1988,  9:30  a.m.,  Chicago, 
Illinois. 

4.  August  31, 1988, 10:30  a.m.,  Los 
Angeles,  California. 

addresses:  Written  comments  should 
be  addressed  to:  U.S.  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
the  Chief  Counsel,  Docket  No.  88-F,  400 
7th  Street,  SW.,  Room  9316,  Washington. 
DC  20590.  The  locations  for  the  public 
hearings  ar»  as  follows: 


1.  Washington,  DC,  U.S.  Department 
of  Transportation,  Room  2230,  400  7th 
St.,  SW. 

2.  New  York  City:  U.S.  Court  of 
International  Trade,  Ceremonial  Court 
Room  (2nd  Floor),  One  Federal  Plaza. 

3.  Chicago,  Illinois:  Dirksen  Federal 
Building,  Room  2541,  219  South 
Dearborn  Street. 

4.  Los  Angeles,  California:  Exact 
location  to  be  announced  in  later 
Federal  Register  notice. 

FOR  further  information  CONTACT: 
Holly  Vandervort,  Office  of  the  Chief 
Counsel,  (202)  366-1936  to  register  to 
make  a  statement  at  a  hearing  or  to 
inquire  about  the  logistics. 
SUPPLEMENTARY  INFORMATION:  On  July 
8, 1988,  the  Urban  Mass  Transportation 
Administration  (UMTA)  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Control  of  Drug  Use  in  Mass 
Transit  Operation".  The  proposed  rule 
would  require  a  recipient  of  Federal 
transit  funding  to  certify  that  it  has 
established  a  comprehensive  anti-drug 
program.  The  impetus  for  this  action  is 
the  safety  concern  associated  with  the 
use  of  drugs  by  mass  transportation 
workers  in  sensitive  safety  positions. 
The  overall  goal  of  testing  is  to  ensure  a 
drug-free  transportation  environment 
which,  in  turn,  would  reduce  accidents 
and  casualties  in  mass  transit 
operations.  Among  other  things,  a 
recipient's  anti-drug  program  would  be 
required  to  mandate  chemical  testing  for 
the  use  of  drugs  by  those  in  certain 
sensitive  safety  positions.  The  testing 
would  apply  in  four  situations:  pre- 
employment,  post-accident,  reasonable 
cause,  and  on  a  random  basis.  In 
addition,  the  NPRM  sets  out  four  options 
concerning  rehabilitation  for  certain 
employees.  Finally,  a  recipient's 
program  would  be  required  to  include  an 
employee  assistance  program. 

At  the  time  the  NPRM  was  published, 
UMTA  announced  that  it  would  hold 
public  hearings  on  the  rulemaking,  but 
that  dates,  times  and  locations  were  not 
yet  available.  This  notice  provides  that 
information.  Statements  made  at  the 
public  hearings  will  be  included  in 
UMTA  Docket  No.  88-F  and  will  be 
reviewed  and  evaluated  by  UMTA  in 
conjunction  with  the  rulemaking 
proceeding. 

It  is  not  necessary  to  make  a 
statement  at  a  public  hearing  in  order  to 
participate  in  this  rulemaking 
proceeding.  Any  individual  or 
organization  may  submit  written 
comments  regarding  the  NPRM  to 


UMTA  Docket  No.  88-F  instead  of,  or  in 
addition  to,  making  a  statement  at  a 
public  hearing.  Additionally,  individuals 
or  organizations  do  not  need  to  make  a 
statement  at  more  than  one  public 
hearing. 

Written  comments  must  be  received 
by  September  6, 1988.  Written  comments 
should  be  sent  to:  U.S.  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
the  Chief  Counsel.  Room  9316.  Docket 
No.  88-F.  400  7th  Street,  SW.. 
Washington,  DC  20590.  All  comments 
will  be  available  for  review  by  the 
public  at  this  address  from  9:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  following  procedures  are 
established  by  UMTA  to  facilitate  the 
hearings: 

Individuals  interested  in  making  a 
statement  at  a  hearing  should  contact 
Holly  Vandervort  at  (202)  366-1936,  at 
least  3  days  before  the  hearing  is  to  be 
held.  Individuals  will  testify  in  the  order 
their  registration  is  received.  UMTA 
encourages  pre-registration;  however, 
witnesses  may  register  to  testify  on  the 
date  of  the  hearing,  at  each  location 
during  the  hour  before  the  hearing  is 
scheduled  to  begin. 

An  individual,  whether  speaking  in  a 
personal  or  private  capacity  or  speaking 
in  a  representative  capacity  on  behalf  of 
an  organization,  is  limited  to  a  10-minute 
statement  at  a  hearing.  The  amount  of 
time  for  testimony  may  be  further 
limited,  in  order  to  accommodate  all 
witnesses  wishing  to  testify. 

Hearings  will  begin  at  the  time 
specified  for  each  location.  Hearings 
may  be  extended  in  order  to 
accommodate  the  number  of  witnesses. 

UMTA  requests  that  individuals 
testifying  at  a  hearing  provide  3  copies 
of  their  prepared  written  statement  to 
UMTA  officials  at  the  hearing. 
Individuals  testifying  are  welcome  to 
submit  additional  material  as  well.  All 
statements  and  material  received  at  a 
hearing  will  become  part  of  the  official 
rulemaking  Docket  No.  88-F. 

The  hearings  officer  may  make 
statements  to  clarify  issues  or  facilitate 
discussion  during  the  hearing.  Any 
statements  the  hearing  officer  makes 
during  a  hearing  are  not  intended  to  be. 
and  should  not  be  construed  as,  a 
position  of  UMTA  with  respect  to  the 
rulemaking  proceeding. 

The  hearings  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
hearings  will  be  included  in  the  official 
rulemaking  Docket  8&-F.  Any  person 
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interested  in  purchasing  a  copy  of  a 
transcript  of  a  hearing  should  contact 
the  court  reporter  directly. 

The  hearings  are  designed  to  solicit 
public  views  and  information  on  the 
proposed  rule.  Therefore,  the  hearings 
will  be  conducted  in  an  informal  and 
nonadversarial  manner.  An  individual 
making  a  statement  at  a  hearing  will  not 

be  subject  to  cross-examination  by  any 
other  participant.  However,  the  hearing 
officer  may  ask  questions  in  order  to 
clarify  statements  made  at  the  hearing. 

Issued  on:  July  8. 1988. 
Edward ).  Gill,  Jr., 

Deputy  Chief  Counsel. 

|FR  Doc.  88-15704  Filed  7-8-68;  4:32  pmj 
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Notices 


Ttiis  section  of  ttie  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  ttiat  are  applicable  to  tt>e 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  artd  rulings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  88-095] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  Permit  To  Field  Test  a  Genetically 
Engineered  Plant-Associated 
Microorganism 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION;  Notice. 

summary:  This  document  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  issuance  of  a 
permit  to  the  Crop  Genetics 
International  to  allow  the  field  testing  in 
the  State  of  Maryland  of  a  genetically 
engineered  plant-associated 
microorganism,  designed  to  act  as  an 
insecticide  to  lepidopteran  insects.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  field  testing  of  this 
genetically  engineered  plant-associated 
microorganism  does  not  present  a  risk  of 
introduction  or  dissemination  of  a  new 
plant  pest  and  also  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment.  Based  upon  this 
flnding  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  the  Biotechnology  and 
Environmental  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture,. 
Room  406.  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
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FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  John  R  Payne,  Microbiologist, 
Biotechnology  and  Environmental 
Coordination  Staff,  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  406. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-7908. 
For  copies  of  the  environmental 
assessment  call  Ms.  Mary  Pfitrie  at  Area 
Code  (301)  436-7750.  or  write  her  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
accession  number  87-355-01. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  16, 1987,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  final  rule  in  the  Federal 
Register  (52  FR  22892-22915)  which 
established  a  new  Part  340  in  Title  7  of 
the  Code  of  Federal  Regulations  (7  CFR 
Part  340)  entitled,  "Introduction  of 
Organisms  and  Products  Altered  or 
Produced  Through  Genetic  Engineering 
Which  Are  Plant  Pests  or  Which  There 
Is  Reason  to  Believe  Are  Plant  Pests" 
(hereinafter  "the  rule").  The  rule 
regulates  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  genetically 
engineered  organisms  and  products 
which  are  plant  pests  or  which  there  is 
reason  to  believe  are  plant  pests 
(regulated  articles).  The  rule  sets  forth 
procedures  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  and  for  obtaining 
limited  permits  for  the  importation  or 
interstate  movement  of  a  regulated 
article.  A  permit  must  be  obtained 
before  a  regulated  article  can  be 
introduced  in  the  United  States. 

APHIS  has  stated  that  it  would 
prepare  environmental  assessments  and. 
where  necessary,  environmental  impact 
statements  prior  to  issuing  a  permit  for 
the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906  June 
16. 1987). 

Crop  Genetics  International  of 
Hanover.  Maryland  (Crop  Genetics),  has 
submitted  an  application  for  a  permit  for 
release  into  the  environment  of  a 
genetically  engineered  plant-associated 
microorganism  (recombinant  bacterium). 
The  permit  would  allow  Crop  Genetics 
to  conduct  a  limited  field  test  of  a 
recombinant  bacterium.  Clavibacter  xyli 
subsp.  cynodontis  genetically 
engineered  to  express  the  delta- 


endotoxin  gene  ol  Bacillus  thuringiensis 
var.  kurstaki.  The  field  test  is  to  be 
carried  out  in  two  small  test  plots  on 
agricultural  land  in  Queen  Annes  and 
Prince  Georges  Counties,  Maryland.  TTie 
delta-endotoxin  gene  has  been  inserted 
into  C.  xyli  subsp.  cynodontis  to  enable 
the  recombinant  bacterium  to  act  as  an 
insecticide  against  the  larval  stages 
(caterpillars)  of  lepidopteran  insects. 

In  the  course  of  reviewing  the  permit 
application,  APHIS  concluded  that  the 
field  testing  will  not  present  a  risk  of 
introduction  or  dissemination  of  a  new 
plant  pest  and  will  also  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  which  is 
based  on  data  submitted  by  Cnop 
Genetics,  as  well  as  review  of  other 
relevant  literature,  provides  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  TTie  inserted  delta-endotoxin  gene 
is  lost  rapidly  from  C  xyli  subsp. 
cynodontis.  Both  the  revertant  (which 
has  lost  the  delta-endotoxin  gene)  and 
the  naturally  occurring  C.  xyli  subsp. 
cynodontis  strains  grow  faster  than  the 
recombinant  bacterium.  This 
information  shows  that  the  delta- 
endotoxin  gene  will  eventually  be  lost 
from  the  recombinant  bacterium. 

2.  The  genetic  alterations  are  not 
expected  to  enhance  any  plant 
pathogenic  property  of  the  recombinant 
as  compared  to  the  parental  strain  of  C. 
xyli  subsp.  cynodontis  that  occurs 
naturally  in  Maryland  where  this  test  is 
to  take  place. 

3.  Transfer  to  other  plants  of  the 
recombinant  bacterium  by  mechanical 
transfer.  e.g.,  by  cutting  tools,  will  be 
minimized  in  the  field  test  design  and 
field  test  protocol  which  include  buffer 
zones  and  tool  disinfestation.  In 
addition,  regular  monitoring  for  the 
recombinant  bacterium  will  ensure  that 
if  it  spreads  to  plants  at  the  edge  of  the 
test  plot  it  will  be  detected. 

4.  Dissemination  of  C.  xyli  subsp. 
cynodontis  can  occur  in  seed,  so  all  seed 
not  used  for  research  purposes  (in 
containment)  will  be  destroyed, 
preventing  transfer  by  this  mechanism. 
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5.  Data  have  been  provided  by  the 
company  to  demonstrate  that  the 
probability  of  transfer  of  the  delta- 
endotoxin  gene  from  the  recombinant 
bacterium  to  other  microorganisms  is 
extremely  remote. 

6.  The  recombinant  bacterium  has  a 
relatively  low  order  of  toxicity  to 
susceptible  insects.  The  field  test  plots 
are  very  small.  Therefore,  the 
introduction  of  the  recombinant 
bacterium  poses  no  significant  impact 
on  insect  populations. 

7.  No  threatened  or  endangered  insect 
species  are  present  in  Maryland,  so  the 
introduction  of  the  recombinant 
bacterium  poses  no  threat  to  these 
insects. 

8.  The  inherent  properties  of  C.  xyli 
subsp.  cynodontis  and  the  recombinant 
bacterium  indicate  that  there  are  no 
human  health  risks.  The  recombinant 
bacterium  does  not  grow  at  human  body 
temperature.  This  bacterium  has  been 
demonstrated  not  to  be  pathogenic  or 
toxic  in  mammalian  tests.  In  addition, 
all  crops  will  be  used  for  research 
purposes  or  destroyed  so  there  will  be 
no  dietary  exposure  to  humans. 

The  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.)\  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  ft-ovisions  of  NEPA  (Title 
40,  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508);  (3)  USDA  Regulations 
Implementing  NEPA  (7  CFR  Part  lb); 
and  (4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384  and  44  FR 
51272-51274). 

Done  at  Washington,  DC,  this  6th  day  of 
luly  1988. 
Larry  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  8ft-15507  Filed  7-11-88:  8:45  am] 
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Food  and  Nutrition  Service 

Food  Stamp  Program;  Electronic 
Benefit  Transfer  AKemative  issuance 
Demonstration  Project 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Amended  General  Notice. 

summary:  The  Department  is  hereby 
amending  its  General  Notice  for  the 
Electronic  Benefit  Transfer  (EBT) 
Alternative  Issuance  Demonstration 
Project  in  Reading,  Pennsylvania  to 
extend  project  operations  for  two  years. 
During  this  extension,  the  State  may 


seek  the  Department's  approval  to 
expand  the  EBT  service  population  to 
include  all  Berks  County  Food  Stamp 
Program  (FSP)  participants. 

The  continuing  project  is  being 
conducted  under  the  research, 
demonstration  and  evaluation  authority 
of  section  17  of  the  1977  Food  Stamp 
Act,  as  amended.  FNS  is  continuing  to 
evaluate  the  project's  impact  on  the 
program. 

EFFECTIVE  DATE:  Upon  Publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Art  Foley,  Acting  Chief,  Administration 
and  Design  Branch,  Program 
Development  Division;  Food  Stamp 
Program;  Food  and  Nutrition  Service. 
USDA;  Alexandria,  Virginia  22302, 
telephone  (703)  756-3383. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  Notice  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1521-1,  and  has  been 
classified  "not  major".  The  Notice  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  nor  is 
it  likely  to  result  in  a  major  increase  in 
costs  or  prices  for  consumers:  individual 
industries;  Federal.  State  or  local 
government  agencies;  or  geographic 
regions.  Because  this  Notice  will  not 
have  a  major  effect  on  the  business 
community,  it  will  not  result  in 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115).  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  Notice  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354.  Anna  Kondratas,  Administrator  of 
the  Food  and  Nutrition  Service  (FNS), 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  be  conducted  in  a  limited 
area.  The  State  and  local  welfare 
agencies  will  be  affected  to  the  extent 
that  they  are  involved  in  administering 


this  alternative  system.  Food  retailers 
and  banks  will  be  affected  to  the  extent 
that  they  agree  to  participate. 
Individuals  participating  in  the  Food 
Stamp  Program  and  living  within  the 
Reading,  Pennsylvania  demonstration 
project  area  in  Berks  County  will  be 
affected  to  the  extent  that  they  will 
continue  using  an  alternative  benefit 
issuance  instrument  and  continue  to  be 
subject  to  the  alternative  issuance 
procedures.  Individuals  participating  in 
the  Food  Stamp  Program  and  living  in 
Berks  County  outside  the  existing 
demonstration  project  area  who  have 
been  receiving  their  benefits  in  the  form 
of  food  coupons,  may  be  introduced  to 
the  new  benefit  issuance  procedures  if 
the  decision  is  made  and  approved  to 
expand  the  project.  At  that  time, 
additional  food  retailers  may  participate 
in  this  alternative  system. 

Paperwork  Reduction  Act 

This  Notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

Comments 

This  Notice  provides  for  a  further 
extension  of  two  years  and  a  potential 
modest  expansion  of  a  current  operating 
system  without  any  significant  changes 
to  the  demonstration's  operating 
procedures.  (The  enhancements  and  the 
potential  expansion  beyond  the 
Reading,  Pennsylvania,  pilot  area 
throughout  Berks  County,  are  described 
later  in  this  Notice.)  Consequently, 
comments  are  not  being  requested  and 
the  provisions  of  this  Notice  will  be 
effective  upon  publication. 

Background 

On  July  8, 1983,  the  Department  of 
Agriculture  published  a  General  Notice 
in  the  Federal  Register  (48  FR  31431) 
which,  in  accordance  with  7  CFR  282.5, 
established  the  specific  operational 
procedures  and  explained  the  basis  and 
purpose  for  the  Alternative  Issuance 
Demonstration  Projects,  including  the 
EBT  demonstration.  On  August  21, 1984, 
the  Department  published  an  Amended 
General  Notice  in  the  Federal  Register 
(48  FR  33152)  which  provided  additional 
details  on  the  operational  procedures  of 
the  project. 

The  Original  Demonstration  Project 

Implementation  of  the  EBT  system 
began  in  October  1984.  Following  the 
phase-in  of  participating  recipients,  the 
system  became  fully  operational  in 
February  1985.  USDA  contracted  v«rith 
Planning  Research  Corporation  (PRC)  of 


McL-ean.  Virginia  for  the  administration 
of  EBT  system  operations  through 
December  1985. 

Reaction  to  the  system  by  the 
different  groups  participating  in  the 
demonstration  has  been  favorable. 
Recipients  have  had  few  problems  using 
the  system.  Retailers  and  banks  have 
expressed  their  pleasure  regarding  the 
time  and  effort  saved  by  not  having  to 
process  coupons.  While  there  were  some 
system  problems  during  early  stages  of 
the  test  which  raised  concern  by  all 
parties,  system  improvements  were 
implemented  to  minimize  the  chance  for 
problem  recurrence  and  to  satisfy  the 
retailers  and  recipients.  Further 
enhancements  were  not  viewed  as 
appropriate  by  the  Department  during 
this  initial  phase  because  of  the  limited 
time  available.  The  extension  of  the 
project  provided  the  opportunity  to 
examine  issues  relating  to  long  term  EBT 
project  operation. 

The  final  evaluation  report  for  the 
initial  period  of  EBT  operations  was 
published  in  May  1987.  and  is  availiable 
for  inspection  at  FNS  Headquarters  in 
Alexandria,  Virginia. 

The  Extended  Demonstration  Project 

In  consultation  with  the  State  of 
Pennsylvania,  the  Department  decided 
to  extend  demonstration  project 
operations.  An  evaluation  of  the  EBT 
demonstration  is  continuing  through  the 
extension  period.  The  purpose  of  the 
extended  EBT  demonstration  project 
evaluation  is  to  obtain  data  that  will 
provide  recommendations  for 
management  of  the  EBT  system,  and 
guide  other  State  or  Federal  EBT 
initiatives.  Included  in  the  more  specific 
objectives  are  collection  and  assessment 
of  data  on  administrative  costs,  system 
security,  and  impact  on  EBT  users. 

On  December  30, 1985,  the 
Department  published  an  Amended 
General  Notice  in  the  Federal  Register 
(50  FR  53170)  to  extend  the  project  for  15 
additional  months.  During  this  phase, 
the  operating  procedures  remained  as 
published  in  the  August  1984  Amended 
General  Notice  except  that  the  EBT 
Center  was  operational  24  hours  per  day 
instead  of  the  18  hours  stated  in  the 
Notice. 

For  the  first  three  months  of  the 
extended  demonstration,  PRC  continued 
to  operate  the  EBT  system  under 
contract  with  the  Pennsylvania  State 
agency.  Subsequent  to  this  period, 
Pennsylvania  assumed  responsibility  for 
operating  the  EBT  system  and  moved 
the  EBT  equipment  and  EBT  Center 
operations  to  their  own  offices  in 
Harrisburg,  Pennsylvania.  During  the 
second  phase,  all  operations  were 
coordinated  by  State  personnel  in 


Harrisburg.  The  State's  operation  of  the 
EBT  Demonstration  Project  is  governed 
by  an  amendment  to  the  State  Plan  of 
Operation.  In  this  amendment  the  State 
agreed  to  maintain  the  EBT  system 
performance  at  a  level  which  met  or 
exceeded  the  pre-existing  acceptable 
levels  of  performance,  with  no 
degradation  of  system  operations  or 
performance,  and  to  include  a  back-up 
system  which  provided  continuous 
processing  to  minimize  system  down 
time  and  manual  processing. 

System  enhancements  which 
accompanied  the  extension  were  for  the 
most  part  transparent  to  users.  (The 
changes  improved  internal  systems 
accountability  and  cost  performace.) 
One  exception  for  recipients  was  the 
additional  ability  to  make  a  voice  and 
data  call  for  an  account  balance  inquiry 
by  touch  tone  phone.  This  Sperry  Voice 
Information  Processing  System  is  also 
used  by  retailers  for  daily  deposit 
inquiries,  and  internal  systems 
reporting.  The  account  information  in 
the  computer  is  translated  to  voice 
communication  heard  on  the  phone. 

The  Department  has  also  allowed 
expansion  of  the  EBT  service  population 
to  occur  with  the  addition  of  500-800 
FSP  households  who  were  customers  of 
retailers  already  participating  in  the 
demonstration. 

Current  Action 

If  further  expansion  is  approved,  the 
base  of  retailer  participation  may  be 
broadened  to  include  all  of  Berks 
County  and  approximately  1,500 
additional  FSP  households.  The 
Department's  approval  of  this  expansion 
shall  require  the  State  to  submit  an 
acceptable  Advance  Planning  Document 
(APD)  to  FNS.  Procedures  for  the 
submission  and  approval  of  an  APD 
shall  be  consistent  with  Appendix  A  of  7 
CFR  Part  277. The  APDs 
implementation  plan  must  include  the 
State's  provisions  to  notify  retailers  of 
the  impact  of  EBT  on  their  operations 
and  to  invite  retailer  comments.  The 
State  shall  report  on  these  comments  to 
the  Department.  The  plan  must  also 
include  provision  for  notices  to 
recipients  and  for  training  to  familiarize 
new  users  with  the  EBT  system 
operating  procedures.  In  any  system 
expansion,  the  current  hotline  for 
information  must  be  maintained  so  as  to 
allow  the  State  to  respond  to  retailer 
and  recipient  questions.  Retailers  must 
be  able  to  obtain  balances  for  individual 
cash  registers  at  various  times  during 
the  day  in  addition  to  "end-of-day" 
deposit  figures.  The  back-up  system  for 
continuous  processing  must  also  be 
maintained. 


Performance  standards  for  this 
extension  will  be  the  same  as  those 
previously  negotiated  by  the 
Department  with  the  State  of  reflect 
expected  improvements  in  performance. 
These  standards  are  in  the  areas  of: 
transaction  time  at  check-out  counters: 
processing  time  and  timelines  for  batch 
jobs;  system  accessibility/reliability; 
completeness  and  accuracy  of  accounts 
maintained;  accuracy  and  timeliness  of 
operating  information  reported:  and 
system  security  and  accuracy  of 
executing  system  operations. 

FNS  hability  shall  be  limited  to  that 
prescribed  under  the  Food  Stamp  Act 
and  program  regulations  and 
procedures.  The  State  remains  strictly 
liable  for  losses  sustained  by  the 
Federal  Government,  in  connection  with 
benefits  issued  through  this  project  in 
excess  of  amounts  authorized  to  be 
issued  through  the  certification  process 
and  as  set  forth  in  7  CFR  Part  276. 

This  extension  will  allow  the 
extended  EBT  demonstration  to 
continue  to  operate  under  demonstration 
project  authority,  provided  that  the 
assurances  made  to  this  Department  by 
the  State  in  its  FSP  Plan  of  Operation 
are  met  and  that  the  project  continues  to 
produce  valuble  information  in  the 
judgment  of  the  Department.  The 
Department  may,  with  reasonable 
notice,  suspend  or  terminate  the  project 
if  it  determines  that  continued  operation 
of  the  project  is  no  longer  in  the  interest 
of  the  government.  Suspension  or 
termination,  if  undertaken  by  the 
Department,  would  be  accomplished 
consistent  with  Attachment  L  of  OMB 
Circular  A-102  as  applicable. 

The  success  of  this  demonstration, 
among  others,  may  led  to  the 
widespread  use  by  EBT  systems.  As  an 
outgrowth  of  the  EBT  demonstration  in 
Reading,  the  Department  has  issued  a 
request  for  applications  to  sponsor 
additional  EBT  demonstration  projects, 
to  gain  further  knowledge  of  the  impact 
of  on-line  electronic  issuance 
technologies  on  the  Food  Stamp 
Program. 

Date:  July  5. 1988. 
Anna  Kondratas, 

Administrator. 

[FR  Doc.  88-15542  Filed  7-11-88;  8:45  am] 
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summary:  This  Notice  announces  the 
Department  of  Agriculture's  intention  to 
conduct  Simplified  Application/ 
Standardized  Benefit  Projects  for 
recipients  of  certain  types  of  categorical 
aid.  and  solicits  Work  Plans  from 
prospective  project  operators.  These 
projects  are  intended  to  reduce 
administrative  costs  and  error  rates 
through  a  streamlining  of  procedures 
used  to  determine  household  eligibility 
and  benefl!  levels.  A  Work  Plan  Guide 
is  available  from  FNS  to  assist  in 
preparation  of  Work  Plan  submissions. 
Legislation  limits  operation  to  a 
maximum  of  ten  projects,  distributed 
among  Ave  States  and  five  political 
subdivisions;  selection  will  be 
competitive.  Final  rulemaking  to 
implement  the  authorizing  legislation 
(Pub.  L  99-198.  December  23, 1985)  is 
being  published  simultaneously  with 
this  notice  and  can  be  found  elsewhere 
in  this  Federal  Register  under  7  CFR 
272.1,  272.2  and  273.23.  Proposed 
rulemaking  was  published  in  the  Federal 
Register  on  April  23, 1987,  at  52  FR 
13450. 

DATE:  Work  Plans  must  be  postmarked 
November  9. 1988  or  earlier  for  States 
and  December  9, 1988  or  earlier  for  local 
areas/political  subdivisions. 
address:  Work  Plans  should  be 
submitted  to  Director,  Program 
Development  Division.  Family  Nutrition 
Programs,  Food  and  Nutrition  Service, 
USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302. 
FOR  FURTHER  INFORMATION  CONTACT 
Questions  regarding  this  notice  should 
be  directed  to  Russ  Gardiner, 
Supervisor,  Research  and 
Demonstration  Projects  Section. 
Administration  and  Design  Branch, 
Program  Development  Division.  Family 
Nutrition  Programs,  at  the  above 
address,  or  by  telephone  at  (703)  756- 
3387. 

Classification 

Executive  Order  12291.  This  notice 
has  been  reviewed  under  Executive 
Order  12291  and  Secretary's 
Memorandum  1512-1,  and  has  been 
classified  not  major  because  the 
provisions  will  not  result  in:  1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  2)  a  major  increase  in 
costs  or  prices  for  consumers,  industries. 
Federal,  State  or  local  governments,  or 
geographical  regions;  or  3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  in  domestic  or 
export  markets. 

Executive  Order  12372.  The  Food 
Stamp  Program  is  listed  in  the  Catalog 


of  Federal  Domestic  Assistance  under 
No.  10.551.  For  reasons  set  forth  in  the 
fmal  rule  and  related  notice  to  7  CFR 
3015,  Subpart  V  (48  Fll  29115),  this 
program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  oifioMls. 

Regulatory  Flexibility  Act.  This  notice 
also  has  been  reviewed  in  relation  to  the 
requirements  of  the  Regulatory 
FlexiMity  Act  of  1980  (Pub.  L  96-354, 94 
Stat.  1164,  September  19. 1980).  Anna 
Kondratas,  Administrator  of  the  Food 
and  Nutrition  Service  (FNS),  has 
certified  that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Reporting  and  Recordkeeping.  This 
notice  does  not  contain  reporting  or 
recordkeeping  requirements  subject  to 
approval  by  the  Office  of  Management 
and  Budget.  The  reporting  and 
recordkeeping  requirements  contained 
in  the  regulations  which  come  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507)  will  be 
submitted  to  OMB  for  their  review  and 
approval.  Such  reporting  requirements 
will  not  be  put  into  effect  until  OMB 
approval  is  received. 

Background.  Legislative  requirements 
governing  the  Food  Stamp  Program  have 
led  to  the  development  of  a  complex  set 
of  regulations  governing  eligibility  and 
benefit  determinations.  Eligibility  and 
benefit  determinations  are  based  on  a 
wide  variety  of  household 
circumstances  including  income,  assets, 
and  work  status.  Although  these 
regulations  provide  extensive  guidelines 
for  eligibility  staff,  they  also  create  a 
lengthy  eligibility  determination  process 
that  is  expensive  to  perform  and  is  often 
subject  to  error. 

The  Food  Stamp  and  Commodity 
Distribution  Amendments  of  19B1  (Pub. 
L.  97-98)  aulhorized  the  Simplified 
Application  Demonstration  Project.  The 
Simplified  Application  Demonstration 
was  an  attempt  to  reduce  the 
administrative  burden  of  food  stamp 
benefit  calculations  by  simpHfying 
program  rules  while  still  maintaining  the 
efficient  "targeting"  of  benefits  to 
households  which  need  them  the  most. 
The  demonstration  tested  how  different 
approaches  to  standardizing  and 
simplifying  policy  affect  benefits, 
administrative  costs,  and  errors  in  the 
Food  Stamp  Program.  The  States  of 
Oklahoma  and  Illinois,  and  San  Diego 
and  Fresno  Coaaties.  California 
participated  in  the  demonstration. 
Results  were  sufficiently  positive  for 
Congress  to  authorize  follow-op  projects 
in  8  -limited  number  of  locations. 

Section  1528  of  the  Pood  Security  Act 
of  1985  (Pub.  L.  99-198)  added  a  new 


section  8(c)  to  the  Food  Stamp  Act  (7 
U.S.C.  2017(e))  which  authorized  the 
operation  of  Simplified  Application/ 
Standardized  Benefit  (SA/SB)  Projects. 
As  with  the  demonstration,  these 
projects  are  intended  to  reduce 
administrative  costs  through  a 
streamlining  of  procedures  used  to 
determine  household  eligibility  and 
benefits.  There  are  no  time  limitations 
on  their  operation.  The  legislation 
permits  the  use  of  SA/SB  procedures  as 
an  alternative  to  regular  Food  Stamp 
Program  (FSP)  procedures,  but  limits 
operation  of  these  projects  to  a 
maximum  of  five  States  and  Hve 
pohtical  subdivisions.  Given  the 
potential  outcomes  of  these  projects,  i.e., 
reduced  administrative  costs  and 
reduced  error  rates.  FNS  expects  that 
many  sites  will  want  to  take  part  in  the 
project  and  that,  as  a  result,  a 
competitive  selection  will  be  necessary. 
To  accomphsh  this  selection, 
prospective  project  operators  will  be 
required  to  submit  Work  Plans 
containing  detailed  information  on 
implementation  and  operational 
procedures,  and  expected  project 
outcomes. 

Notice  of  Intent 

This  notice  solicits  Work  Plans  from 
States  and  local  political  subdivisions 
wishing  to  operate  SA/SB  Projects.  The 
Work  Plan  Guide  noted  earlier  presents 
basic  information  which  will  aid 
potential  operators  in  preparing  their 
Work  Plans.  Its  focus  is  on  helping 
applicants  respond  to  the  evaluation 
criteria,  assisting  particularly  in 
simulating  the  effects  of  the  SA/SB 
procedures.  FNS'  selection  of  project 
sites  will  be  based  on  the  Work  Plan's 
responsiveness  to  the  published 
evaluation  criteria.  Accepted  sites' 
Work  Plans  will  be  included  In  the  Siate 
Plan  of  Operations  and  will  serve  as  the 
basis  for  operation  of  the  project 

Selection  of  Project  Operators 

The  legislation  limits  the  operation  of 
the  project  to  a  maximum  of  five  States 
and  five  political  subdivisions.  For  the 
purposes  of  these  projects,  eligible 
applicants  are  Food  Stamp  Program 
"State  agencies"  and  local  "project 
areas"  as  defmed  in  program  regulations 
at  7  CFR  2712,  which  reads,  in  part  as 
follows: 

"State  agency"  means:  (1)  The  agency 
of  State  government,  including  the  local 
offices  thereof,  which  is  responsible  for 
the  administration  of  the  federally  aided 
public  assistance  programs  within  the 
State,  and  in  those  States  where  such 
assistance  programs  are  operated  on  a 
decentralized  basis,  it  includes  the 


counterpart  local  agencies  which 
administer  such  assistance  programs  for 
the  State  agency  *  •  • 

"Project  area"  means  the  county  or 
similar  political  subdivision  designated 
by  a  State  as  the  administrative  unit  for 
program  operations  *  *  * 

A  State  with  a  centralized.  State-run 
food  stamp  system  may,  under  certain 
circumstances,  make  overlapping  Work 
Plan  submissions.  For  example,  if  a 
State-run  system  is  divided  into 
administrative  units  which  are 
themselves  political  subdivisions,  such 
as  counties,  then  the  State  could  file  a 
separate  Work  Plan  for  the  entire  State 
as  well  as  one  for  a  specific 
administrative  unit/political 
subdivision. 

Application  Process 

Application  is  made  by  submitting  a 
Work  Plan  which  provides  complete 
information  on  how  the  State  and/or 
political  subdivision  intends  to 
implement  and  operate  the  project.  The 
Work  Plan  must  be  signed  by  the 
representative  of  the  State  government 
with  authority  to  commit  the  State  or 
political  subdivision  to  project 
operations.  This  will  generally  be  the 
person  who  signs  the  State  Plan  of 
Operations.  The  Work  Plans  of 
successful  applicants  will  become 
amendments  to  the  State  Plan  of 
Operations  for  their  respective  States.  If 
you  would  like  to  have  notice  that  your 
Work  Plan  has  been  received  by  FNS, 
we  ask  you  to  mail  the  application 
"Return  Receipt  Requested."  The  Work 
Plans  will  be  reviewed  by  FNS  staff 
against  the  technical  evaluation  criteria, 
and  rated  and  ranked  by  the  technical 
panel. 

Guidelines  for  the  development  and 
presentation  of  the  information 
requested  in  this  notice  are  more  fully 
presented  in  a  published  guide  for 
preparing  the  Work  Plan.  Due  to  the 
level  of  complexity,  accuracy,  and 
comparability  required  in  the 
information,  applicants  are  advised  to 
read  the  Work  Plan  Guide  carefully.  The 
availability  of  the  draft  guide  was 
announced  in  the  Preamble  of  the 
proposed  rulemaking  published  April  23, 
1987.  Persons  who  previously  requested 
a  copy  of  the  draft  guide  or  the  final 
version  of  the  guide  have  been  placed 
on  a  mailing  list  and  will  be 
automatically  receiving  a  copy  of  the 
final  guide.  New  requests  for  the  guide 
can  be  made  to  the  office  of  Mr. 
Gardiner  at  the  address  and  phone 
number  given  earlier  in  this  notice. 

Work  Plans  for  Statwwide  projects 
must  be  submitted  in  10  copies  to  the 
FNS  National  Office  no  later  than  120 
days  from  publication  of  final 


regulations.  Because  local  agency  Work 
Plans  will  have  to  have  the  approval  of 
their  governing  State  agencies,  local 
applications  will  not  be  due  until  150 
days  from  publication  of  final 
regulations. 

All  offerors  will  be  notified  of  the 
results  of  the  selection  process  and 
negotiations  will  be  conducted  as 
necessary. 

Notification 

Selection  is  expected  to  occur  on  or 
before  (210  days  from  date  of 
publication]  and  it  is  planned  that 
project  operations  will  commence  as 
quickly  as  possible  after  that  date. 
Applicants  will  be  notified  when 
selected,  or  scheduled  as  a  potential 
replacement  site,  or  evaluated  as  not 
competitive  for  the  purposes  of  this 
project.  While  five  States  and  five  local 
political  jurisdictions  will  be  selected  to 
operate  projects,  a  list  of  additional 
acceptable  qualified  sites  will  be 
established  and  replacement  projects 
selected  from  this  list  in  the  event  that 
any  of  the  ten  originally  selected 
operators  are  unable  either  to  implement 
or  continue  operations. 

Duration  and  Performance 

These  projects  are  not  demonstration 
projects,  and  do  not  have  durational 
limits  except  as  established  by  law  and 
regulation.  At  this  time,  there  are  no 
prescribed  durational  limits  to  project 
site  operations  that  are  operating  in 
compliance  with  the  law,  regulations, 
the  State  Plan  and  the  project  Work 
Plan.  However,  FNS  reserves  the  right  to 
terminate  any  project  at  the 
convenience  of  the  government.  If  this 
should  occur,  adequate  advance  notice 
will  be  given  to  project  operators  to 
effect  a  smooth  transition  to  normal 
processing  for  project  eligible 
households  under  routine  benefit 
administration  procedures.  Operators,  of 
course,  will  have  the  right  of 
withdrawal. 

Funding 

No  special  fiscal  incentives  relative  to 
administrative  cost-sharing  are  being 
offered.  Administrative  cost-sharing  for 
this  project  will  conform  to  usual 
program  rules. 

Reporting 

Ongoing  project  reporting 
requirements  will  be  limited  to  reporting 
on  the  project's  error  rate  impact.  This 
data  will  be  due  to  FNS  on  the  annual 
quality  control  reporting  schedule 
established  at  §  275.21(d). 


Evaluation 

Each  selected  project  site  will  be 
required  to  perform  a  self-evaluation 
shortly  after  project  implementation. 
The  evaluation  will  verify  the  projected 
project  impacts  provided  in  the  Work 
Plan  submission.  Actual  information  on 
the  project's  impact  on  administrative 
costs,  benefits  and  participation  will  be 
collected.  This  data  will  bie  due  to  FNS 
within  six  months  of  implementation. 
Actual  error  rate  impacts  will  be 
separately  reported  due  to  the  necessity 
of  collecting  this  information  over  a  long 
time  period. 

Work  Plan  Contents 

The  outline  is  to  be  followed  in 
developing  your  proposed  Work  Plan. 
The  information  requested  below  must 
be  presented  in  as  clear  and  complete  a 
manner  as  possible  to  assure  maximum 
competitive  status.  It  is  particularly 
important  that  all  offerors  present  data 
on  project  effects  in  a  manner  which 
will  facilitate  comparative  analysis.  The 
last  part  of  this  discussion  suggests  how 
to  analyze  project  effects  and  describes 
how  to  present  the  results  of  that 
analysis. 

A.  Background 

1.  Overview  of  Proposed  Project  and 
Expected  Effects  of  Operating  the 
Projects. 

a.  What  types  of  populations  of 
households  will  be  covered  by  the 
project  (i.e.,  pure  AFDC,  pure  SSI,  mixed 
AFDC,  mixed  SSI,  etc.)?  How  many 
households  of  each  type  are  there?  What 
proportion  of  the  total  number  of  food 
stamp  households  do  they  represent? 

b.  How  is  the  project  different  from 
current  procedures  applied  to  these 
household? 

c.  What  effects  are  expected  from 
operating  the  project  and  why  are  these 
desirable  from  local,  State  and  Federal 
perspectives? 

2.  Site  Description,  a.  At  what 
location(s)  with  the  project  operate? 

b.  How  would  you  describe  these  sites 
from  a  demographic  standpoint  and 
what  is  your  rationale  for  selecting 
them? 

c.  What  are  the  demographic 
characteristics  of  all  other  households 
compared  to  project  eligible  households 
served  at  the  project  site(s)?  (If 
Statewide  implementation  is  proposed, 
the  caseload  may  be  described  in 
aggregate  terms  rather  than  by 
individual  sites.) 

3.  Current  Operating  Procedures  and 
the  Level  of  Automation,  a.  How  are 
project  eligible  cause  currently 
processed  (i.e..  forms  required,  flow  of 
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work,  types  of  staff,  degree  to  which 
process  is  automated,  characteristics  of 
automated  systems,  etc.)  If  more  than 
one  type  of  household,  AFDC  SSI,  etc.. 
will  be  included  in  the  project,  describe 
each  type  separately  or  specifically  note 
that  procedures  are  the  same. 

b.  What  regularly  produced  data  are 
available  through  automated  systems? 
(Include  record  layouts  if  possible.) 

c.  To  whom  are  these  data  available 
and  with  what  frequency? 

4.  Current  Requirements  of  Other 
Programs,  a.  What  requirements  or 
procedures  of  other  programs  have  you 
considered  in  designing  the  project? 

b.  How  will  these  contribute  to  or 
constrain  project  design? 

B.  Project  Design 

1.  Method  for  Establishing  Project 
Allotments,  a.  Provide  a  clear 
explanation  of  the  benefit  calculation 
methodology  which  you  plan  to  use. 
This  would  include  a  clear  explanation 
of  the  formula  which  will  be  used,  how 
the  formula  was  developed,  and  what 
was  considered  in  developing  the 
formula. 

(1)  By  what  criteria  will  project 
households  be  grouped? 

(2)  What  special  procedures, 
requirements,  and/or  formulas  will  be 
applied  to  these  groups?  (Carefully  and 
completely  explain  all  elements  of 
proposed  changes.) 

(3)  How  have  you  designed  your 
project  procedures  to  ensure  that  they 
will  not  unduly  affect  households  with 
lowest  incomes? 

b.  Describe  how  benefits  will  be 
updated  over  the  life  of  the  project  to 
reflect  changes  in  the  FSP,  household 
characteristics,  or  applicable 
categorical-aid  programs. 

c.  How  will  you  ensure  that  average 
benefits  for  each  household  size  and 
type,  i.e.,  pure  AFDC,  pure  SSI,  etc.,  are 
no  less  than  average  benefits  would 
have  been  without  the  project?  How  will 
you  continue  to  ensure  this  over  the  life 
of  the  project? 

2.  Operational  Procedures,  a.  Describe 
what  administrative  controls  will  be 
used  to  ensure  the  disposition  of  food 
stamp  applications  within  the  time 
requirements. 

b.  What  will  the  new  application 
procedures  be  and  how  will  they  differ 
from  the  current  system? 

c.  Through  what  process  will 
determinations  of  eligibility  and 
allotments  be  made  and  how  does  this 
differ  from  the  current  system? 

d.  What  changes  will  project 
procedures  make  in  the  type  of  actions 
taken  or  documentation  provided  by 
apphcants  and  participants? 


e.  Describe  how  your  current  ADP 
system  will  be  adapted  to  handle  project 
procedures. 

3.  Need  for  Waivers,  a.  Will  any 
aspects  of  the  planned  project  require 
waivers  beyond  the  scope  of  treatments 
allowed  by  273.23? 

b.  Describe  the  need  for  such  waivers 
and  their  impact. 

C.  Implementation  and  Monitoring  Plan 

1.  Implementation  Requirements,  a. 
To  what  extent  will  project  procedures 
be  implemented  through  a  centralized 
automated  system? 

b.  How  will  the  issuance  of  project 
policy  and  procedures  be  accomplished? 

c.  How  will  project  eligible  anil 
potentially-project  eligible  households 
be  notified  of  project  requirements?  (For 
example,  how  will  AFDC  households  be 
notified?) 

d.  What  additional  or  changed  staffing 
will  be  required  during  implementation 
and  during  project  operations? 

e.  What  staffing  provisions  will  be 
made  for  monitoring  the  progress  of 
implementation  and  later  project 
operations? 

f  What  staff  training  will  be  required 
during  implementation  and  during 
project  operations? 

g.  Will  contracted  services  be  required 
for  any  part  of  implementation  and/or 
continuing  operation? 

2.  Implementation  Plan.  a.  Display  in 
a  Gantt  Chart  the  key  activities  that 
must  take  place  in  order  to  meet  the 
implementation  requirements  discussed 
above. 

b.  What  is  your  projected  start-up 
date? 

c.  If  the  implementation  date  is  not 
met,  what  difficulties,  if  any,  do  you 
anticipate? 

3.  Staffing  and  Management  Plan.  a. 
What  organizational  unit  will  be 
responsible  for  implementing  and 
operating  the  project? 

b.  Will  staff  responsible  for  operating 
the  project  be  different  than  staff 
generally  responsible  for  operating  the 
Food  Stamp  Program? 

c.  If  so,  in  what  ways  will  project  staff 
be  different  and  for  what  period  of  time? 
(Chart  project  positions  and  their 
organizations  relationships.) 

d.  What  are  the  qualifications  and 
experience  of  the  type  of  individuals 
required  to  nm  this  project? 

e.  How  do  you  feel  you  are  uniquely 
qualified  to  operate  this  project  based 
on  prior  experience  and  current 
abilities? 

D.  Estimate  of  Project  Impacts 

7.  Implementation  Costs,  a.  What  are 
total  anticipated  costs  for  project 
implementation? 


b.  What  are  the  major  components  of 
these  costs  and  when  are  they  expected 
to  be  incurred  in  relation  to  the  planned 
implementation  schedule? 

2.  Ongoing  Operating  Costs,  a.  What 
new,  ongoing  operating  costs  will  be 
generated  by  project  procedures? 
(Provide  these  on  an  average  monthly 
per  case  basis.) 

b.  Are  these  expected  to  be  offset  by 
savings  generated  by  the  project  in  other 
areas?  (For  example,  if  ADP  costs  will 
increase,  will  staffing  requirements 
decrease?) 

3.  Administrative  Cost  Impacts. 

Note  1. — For  the  Simplified  Application 
Demonstration  Project,  estimutes  of  case- 
processing  time  were  based  on  staff 
interviews.  However,  other  means  of 
documenting  current  and  changed  costs  are 
acceptable  as  long  as  they  are  clearly 
explained  and  reasonable  for  the  operating 
system. 

Note  2. — FNS  will  ht  weighting  each 
proposer's  administrative  cost  savings  by  a 
factor  which  compare*  a  State's  current 
administrative  case-month  cost  to  the 
National  average. 

a.  For  each  population  of  project 
eligible  household,  what  is  the  current 
average  monthly  case-processing  cost 
on  a  per-case  basis?  What  is  the  total 
monthly  case  processing  cost  for  each 
population?  For  the  total  project-eligible 
population? 

b.  How  have  you  developed  the  cost 
estimates  described  in  (a)? 

Note. — It  is  recagnii«d  that  many  different 
systems  may  \x  used  for  documenting  case- 
processing  costs  and  the  expected  effects  of 
the  project  in  this  area.  Offerors  are  free  to 
develop  their  estimates  of  case-processing 
cost  effects  in  any  way  appropriate  to  their 
data  systems.  Ftowever,  these  estimates 
should  be  fully  documented  and  reproducible. 
They  should  provide  the  sources  of  the  data: 
the  time  period  from  which  they  are  drawn; 
assumplions  which  have  been  applied:  and 
an  explanation  of  computations  in  an  easily 
followed  manner. 

c.  Once  the  project  is  implemented,  for 
each  type  of  project-eligible  household, 
what  will  be  the  average  monthly  case- 
processing  cost  on  a  per-case  basis?  The 
total  monthly  case-processing  cost? 

d.  How  have  you  developed  the  cost 
estimate  described  in  (c)?  To  show  this, 
you  need  to  provide  separate  tables 
which  show  the  following: 

(1)  Estimated  average  difference  in  the 
time  required  to  process  an  AFDC/Food 
Stamp  case  due  to  the  changes  induced 
by  the  demonstration  for  intakes, 
recertincations,  and  interim  changes. 

(2)  Potential  monthly  cost  savings 
from  reduce  staff  time  for  intake, 
ongoing  case  processing,  and 
supervision. 


(3)  Estimated  change  in  staff  time 
induced  by  the  demonstration  for  intake, 
recertification,  interim  changes,  and 
total  ongoing  case  processing  time. 

(4)  Potential  hours  saved  per  month  in 
case-processing  time,  for  intake  and 
ongoing  case-processing. 

(5)  Potential  monthly  time  savings  by 
supervisory  staff  for  intakes  and 
ongoing  case  processing. 

(6)  Potential  monthly  cost  saving  from 
reduced  staff  time  for  case  processing 
and  supervision. 

e.  What  is  the  total  projected  annual 
savings  in  case-processing  costs  for  all 
proposed  project  populations? 

f.  What  percentage  of  total  case- 
processing  costs  for  the  project 
populations  does  this  (e)  represent? 

g.  What  were  total  FS  administrative 
costs  for  FY  87?  What  percentage  of 
total  food  stamp  administrative  costs  do 
your  projected  case-processing  cost 
savings  (e)  equate  to? 

h.  Are  there  any  planned  reallocations 
or  shifts  of  resources  associated  with 
the  project?  (For  example,  will  some 
time  saving  attributable  to  the  project  be 
shifted  to  error  reduction  strategies, 
such  as  moving  staff  over  to  non-project 
food  stamp  caseloads,  or  computer 
matching,  etc.?)  Will  positions  be 
dropped? 

4.  Effects  on  Measured  Error  (This 
information  is  needed  for  planning  and 
evaluation  purposes.  A  State  or  political 
subdivision 's  current  QC  error  rate  and 
the  effect  of  the  project  on  that  error 
rate  will  not  be  a  selection  factor.) 

Note. — The  amoimt  of  error  reduction 
which  sites  can  expect  to  achieve  is  highly 
dependent  upon  the  Ijenefit  methodology 
which  has  been  chosen.  For  every  benefit 
component  that  has  been  standardized  and 
as  a  result  eUminated  as  a  potential  source  of 
error,  the  error  attributable  to  that  factor  will 
likewise  be  eliminated.  Indirect  error  rate 
effects  can  also  occur  if  time  freed  up  through 
simplification  is  devoted  to  other  activities 
designed  to  reduce  error.  By  analyzing 
current  error  sources  from  the  most  recent 
annual  IQCS  sample,  conclusions  can  be 
drawn  about  potential  error  reduction.  Site 
are  not  expected  to  make  predictions  on 
indirect  error  rate  effects. 

a.  As  categorized  by  the  Integrated 
Quality  Control  System  (IQCS)  or  other 
available  data  sources,  what  errors  exist 
for  project  eligible  households  and  what 
is  the  dollar  value  of  such  errors? 

b.  Based  on  new  project  procedures, 
what  change  is  expected  in  the  overall 
dollar  error  rate  and  in  errors  by  source 
for  project-eligible  households?  (Discuss 
both  payment  error  and  underissuance 
in  a  format  which  breaks  out  error  by 
source  including,  at  least,  earned 
income,  unearned  income,  household 
composition,  shelter  deduction. 


application  of  demonstration  policies, 
and  other.) 

c.  What  assumptions  apply  to  the 
estimated  changes  in  error  sources? 

5.  Impacts  on  Food  Stamp  Benefits. 

Nolfl. — Once  sites  have  devek>ped  a 
benefit  methodology,  they  must  test  its  effects 
on  the  existing  caseload  to  satisfy  this 
portion  of  the  Work  Plan.  How  this  lest  is 
completed  will  depend  on  the  benefit 
methodology  chosen,  the  current  level  of 
program  automation,  and  the  amount  of  data 
which  is  contained  in  the  master  file.  Some 
sites  may  be  able  to  directly  simulate  effects 
for  all  households.  Others  may  have  to  select 
a  statistically  valid  sample  of  households  and 
use  hard  copy  casefile  information.  This 
Work  Plan  must  descril>e  in  detail  how  the 
simulation  was  done  and  what,  if  any, 
limitations  exist  on  the  data  presented.  The 
more  serious  the  caveats,  the  less  confidence 
we  will  have  in  the  presented  effects. 
Congress  requires  that  average  benefits  for 
each  category  of  household  must  not  be  less 
than  the  average  would  have  been  under  the 
conventional  Food  Stamp  Program.  It  is  also 
essential  to  minimize  monthly  losses 
experienced  by  individual  households.  As  a 
guide,  offerors  should  keep  monthly  losses  to 
no  more  than  $10  per  household  or  20  percent 
of  the  original  beneflt,  whichever  is  less. 

a.  What  is  the  current  average 
monthly  benefit  issued  to  each  type  of 
project-eligible  household?  What  are  the 
total  monthly  food  stamp  benefits  issued 
to  each  type  of  project-eligible 
household?  What  is  the  sum  of  monthly 
benefits  issued  to  all  project-eligible 
households? 

b.  Describe  how  project  participants 
are  distributed  based  upon  the  following 
characteristics:  Net  food  stamp  income, 
food  stamp  benefit  amount,  earned 
income,  gross  income  by  poverty  level, 
shelter  deduction,  dependent  care  cost, 
presence  of  elderly/ disabled,  receipt  of 
recoupment  and  whether  household  is  a 
regular  AFDC  case  or  an  AFDC-UP. 

c.  How  will  current  benefits  change  as 
result  of  the  project?  Develop  tables  for 
all  project-eligible  households  which 
show,  by  household  size  and  increments 
of  $5,  monthly  benefit  changes  in  dollars 
and  percentages.  Then,  using  a  similar 
table,  show  what  pattern  of  household 
gains  and  losses  is  expected  for  each 
project-eligible  population  and  for  each 
sub-category  of  households,  as 
applicable,  within  project  populations. 
(Prior  experience  has  shown  that 
households  experiencing  significant 
gains  and  losses  (outlyers)  are  most 
probably  incorrectly  certified.) 

d.  What  will  be  the  average  change  in 
benefits,  if  any,  among  all  project 
households,  and  among  these 
households  according  to  their  proverty 
status,  i.e.,  gross  food  stamp  income  as  a 
percentage  of  the  current  poverty 
standard.  Show  the  distribution  of 


expected  monthly  benefit  gains  and 
losses  for  all  project-eligible  households 
and  for  each  category  of  project-eligible 
household.  Include  mean  dollar  changes 
in  benefits,  number  of  households,  and 
percent  of  households. 

Selection  Criteria 

1.  Benefits — 40  points 

•  Average  benefits  are  no  less  than 
averages  would  have  been  for  the 
project  populations  affected  by  the  new 
procedures,  i.e.,  AFDC,  SSI,  etc. 

•  Poorest  households  are  protected 
from  excessive  loss  so  that  households 
in  the  lowest  twenty  percent  of  gross 
income  do  not  receive  greatest 
percentage  decreases  in  benefits. 

•  No  household  experiences  benefit 
losses  greater  than  $10  or  20  percent, 
whichever  is  less.  (Failure  to  achieve 
this  goal  will  not  necessarily  result  in 
elimination  from  competition,  however 
its  competitive  impact  is  high.) 

•  Net  additional  program  costs  are  no 
more  than  administrative  cost  savings. 
(Failure  to  achieve  this  goal  will  not 
necessarily  result  in  elimination  from 
competition.  However,  again,  its 
competitive  impact  is  high.) 

2.  Program  Design — 15  points 

•  Simplification  is  considered  for 
— Processing  procedures,  and 

— Demands  made  on  applicants 

•  Creativity 

3.  Administrative  Savings — 15  points 

•  Maximum  percentage  change  in 
case  processing  costs 

•  Maximum  percentage 
administrative  cost  savings 

4.  Technical  Quality — 15  points 

•  Responsiveness  to  project 
requirements. 

•  Clarity  and  completeness  of 
proposal 

5.  Operational  Potential — 15  points 

•  Prior  successful  experience  is 
designing  and  implementing  program 
changes  and/or 

•  Expected  ability  to  carry  out  project 
as  proposed. 

•  Capability  of  automated  system  to 
handle  or  be  adapted  to  proposed 
project  procedures. 

6.  Dispersion  within  the  seven  FNS 
Regions — ^This  factor  will  serve  as  a 
final  deUneator  in  the  event  of  tied 
proposals. 

Date:  lune  5, 1988. 
Anna  Kondratas, 

Administrator.  Food  and  Nutrition  Serx-ice. 
(PR  Doc.  88-15541  Filed  •'-11-88:  8:45  am] 
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Forest  Service 

Outfitter  Cacties  in  Frank  Churdt-River 
of  No  Return  Wilderness,  Idaho 

agency:  Forest  Service,  USDA. 
action:  Request  for  comment. 

summary:  The  Forest  Service  gives 
notice  that  a  tasl(  force  has  been 
established  to  study  the  issue  of  outHtter 
and  guide  caches  in  the  Franlc  Church- 
River  of  No  Return  Wilderness  in  Idaho. 
The  agency  invites  organizations  and 
individuals  to  submit  comments  and 
suggestions  for  the  Task  Force's 
consideration. 

date:  Comments  must  be  received  in 
writing  by  September  15, 1988. 
ADDRESSES:  Send  written  comments  to 
F.  Dale  Robertson,  Chief  (2320).  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington.  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  policy  in  the 
Office  of  the  Director,  Recreation 
Management  Staff,  Room  4231,  South 
Building,  14th  and  Independence  SW., 
Washington,  DC,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT 
Anne  S.  Fege,  Recreation  Management 
Staff.  (202)  447-2422. 
SUPPLEMENTARY  INFORMATION:  The 
Management  Plan  for  the  Frank  Church- 
River  of  No  Return  Wilderness  (adopted 
February  1985)  specified  that  outfitters 
and  guides  must  remove  permanent 
camps  and  caches  over  a  10-year  period, 
and  that  no  new  caches  will  be  allowed. 
Under  the  plan,  caches  of  "dismantled 
structure  frames  and  poles  made  of 
native  materials"  may  remain.  This 
policy  was  challenged  by  the  Idaho 
Outfitter  and  Guides  Association  in  U.S. 
District  Court  in  Boise,  Idaho  (lOGA  vs. 
U.S.  Attorney,  No.  N-87-0426).  The 
lawsuit  was  dismissed  after  the  Forest 
Service  and  the  Association  reached  an 
out-of-court  settlement  on  January  28, 
1988. 

As  part  of  the  settlement  agreement, 
the  Forest  Service  agreed  to  establish  a 
task  force  to  study  and  address  the  issue 
of  outfitter  and  guide  caches  in  the 
Frank  Church-River  of  No  Return 
Wilderness.  Under  terms  of  the 
agreement,  the  task  force  was  selected 
by  the  Chief  and  will  report  its  results 
directly  to  him.  The  Chief  will  take  what 
action  he  deems  appropriate  in  response 
to  the  task  force's  recommendations. 

The  charter  of  the  Task  Force  is  to: 

1.  Study  and  address  the  issue  of 
outfitter  and  guide  caches  in  the  Frank 
Church-River  of  No  Return  designated 
wilderness  area. 

2.  Solicit  and  consider  input  from  the 
Idaho  Outfitters  and  Guides  Association 


and  its  individual  members  as  well  as 
from  other  interested  organizations  and 
individuals. 

3.  Make  on-site  visits  to  selected 
cache  locations  in  the  Frank  Church- 
River  of  No  Return  Wilderness  as  part 
of  their  study. 

4.  Report  the  results  of  its  study  and 
recommendations  directly  to  the  Chief 
by  December  31, 1988. 

A  cache  is  defined  as  "the  storage  of 
anything  transported  into  the 
wilderness,  and  any  unauthorized  native 
material  structures." 

The  Agency  invites  comments  and 
suggestions  on  the  requirement  that 
outfitters  and  guides  in  the  Frank 
Church-River  of  No  Return  Wilderness 
remove  permanent  camps  and  caches 
over  a  10-year  period,  and  that  new 
caches  are  not  allowed.  This  is  not  a 
review  of  national  cache  policy,  nor  a 
review  of  cache  policy  in  any  other 
wildernesses.  No  public  hearings  will  be 
held. 

Date:  )une  30, 1988. 
George  M.  Leonard. 
Associate  Chief. 

(FR  Doc.  88-15547  Filed  7-11-88;  8:45  am] 
MUJNO  COOC  M10-11-M 


DEPARTMENT  OF  COMMERCE 

Export  Now  Advisory  Committee; 
Open  Meeting 

A  meeting  of  the  Export  Now 
Advisory  Committee  will  be  held  on  July 
19, 1988. 1:30  p.m.-4:30  p.m..  at  the  U.S. 
Chamber  of  Commerce.  Briefing  Center. 
1615  H  Street  NW..  Washington.  DC 
20062.  This  meeting  will  be  in  lieu  of  the 
July  12, 1988  meeting  previously 
announced  in  the  Federal  Register  (53 
FR  16177,  May  5, 1988).  The  meeting  will 
be  open  to  the  public  with  a  limited 
number  of  seats  available.  Any  member 
of  the  public  may  submit  written 
comments  concerning  the  Committee's 
affairs  at  any  time  before  or  after  the 
meeting. 

The  Committee  was  established  by 
the  Secretary  of  Commerce  on  February 
25, 1988  to  advise  Department  officials 
on  the  objectives  and  conduct  of  the 
Export  Now  Program,  including  methods 
of  increasing  public  awareness  of  the 
advantages  of  exporting,  improving 
Federal  coordination  with  state,  local 
and  private  sector  export  activities,  and 
implementing  programs  of  education 
and  training  to  increase  the  export 
effectiveness  of  all  neKinents  of  the  U.S. 
economy. 

The  purpose  of  the  meeting  is  to 
report  on  the  status  of  the  Export  Now 
Program  and  to  receive  advice  from  the 
public  on  the  conduct  and  future 


implementation  of  the  program.  A  more 
specific  agenda  will  be  available  to  the 
public  at  the  beginning  of  the  meeting. 
For  further  information  or  copies  of 
the  minutes,  contact  Lew  W.  Cramer  or 
Don  Forest,  Export  Now  Program, 
Herbert  C.  Hoover  Building,  Room  5835, 
14th  Street  and  Constitution  Avenue 
NW..  Washington,  DC  20230,  (202)  377- 
2073. 

Date:  July  7. 1988. 
Robert  H.  Bnunley, 
General  Counsel. 

[FR  Doc.  88-15584  Filed  7-11-88;  8:45  am] 
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International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation:  Opportunity  To  Request 
Administrative  Review 

agency:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  S  353.53a  or  S  355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  July  31. 1988.  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  July  for  the 
following  periods: 


Antidumping   Duty   Prooeetf- 

mg: 

Canada:  Certain  Dried 
Heavy  Salted  Codfish 
(A-122-402) 

Canada:  Pig  Iron  (A-122- 
020) 

German  Democratic  Re- 
pubKc:  Solid  Urea  (A- 
42»-601) 


Period 


07/01/87-06/30/88 
07/01/87-06/30/88 

01/02/67-06/30/88 
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Iran:  Certain  In-shell  Pis- 
tachios Nuts  (A-507- 
502) 

Japan:  Fatxic  Expanded 
Neoprene  Laminate  (A- 
588-404) 

Japan:  HigtvPower  Mcro- 
wava  Amplifiers  and 
Components  Thereof 
(A-588-005) 

■apan:  Mafleat>le  Cast  Iron 
Pipe  Fidrngs  (A-588- 
605) 

Japan:  Syntttetic  Mettiio- 
nine  (A-588-041) 

Socialist  ReputiHc  of  Ro- 
mania: Solid  Urea  (A- 
485-601) 

Union  of  Soviet  Sooalist 
Reput>lics:  Solid  Urea 
(A-461-601) 


Period 


07/01/87-06/30/68 
07/01/87-06/30/88 

07/01/87-06/30/88 

02/13/87-06/30/88 
07/01/87-06/30/88 

01/02/87-06/30/88 

01/02/87-06/30/88 

Requests  for  review  of  the  following  June  cases  will 
tie  accepted  during  ttiis  oppcprlunity  period. 

Taiwarr     Fireplace    Mesh 

Panels  (A-S63-003) 

Taiwan:  Oil  Country  Tubu- 
lar Goods  (A-583-505).... 
Taiwan;  Polyvinyl  Chloride 

Sheet  and  Rm  (A-583- 

081) 

Countervailing  Duty  Proceed- 
ing: 
European        Communities: 

Sugar  (C-408-046) 

India:   Industhal  Fasteners 

(C-533-066) 

Uruguay:  Leather  Wearing 

Apparel  (C-355-001) 

Suspended  Investigation: 
Brazil:      Certain      Forged 

Steel    Crankshafts    (C- 

351-609) 


06/01/87-05/31/88 
06/01/87-05/31/68 

06/01/87-05/31/88 

01/01/87-12/31/87 
01/01/87-12/31/87 
01/01/87-12/31/87 

07/28/87-12/31/87 


Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  July  31, 1988. 

If  the  Department  does  not  receive  by 
July  31, 1988  a  request  for  review  of 
entries  covered  by  an  order  of  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute. 


but  is  published  as  a  service  to  the 
international  trading  community. 
Jan  W.  Mares, 

A  ssistant  Secretary  for  Import 
A  dministrotion. 

Date:  July  6. 1988. 
[FR  Doc.  88-15583  Filed  7-11-88;  8:45  am] 

BIUJNO  CODC  3S10-OS-M 

[A-602-801] 

Initiation  of  Antidumping  Duty 
Investigation;  Calcined  Bauxite 
Proppants  From  Australia 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 

SUMMAmr:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  calcined  bauxite  proppants 
from  Australia  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  CBP  materially 
injure,  or  threaten  material  injiuy  to,  a 
U.S.  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
July  29, 1988.  If  that  determination  is 
affirmative,  we  will  make  a  preliminary 
determination  on  or  before  November 
21, 1988. 

effective  date:  July  12. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Wilson,  Office  of  Investigations. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  377-5288. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  June  14. 1988,  we  received  a 
petition  filed  in  proper  form  by  Carbo 
Ceramics,  Inc.  on  behalf  of  the  domestic 
CBP  industry.  In  compliance  with  the 
filing  requirements  of  19  CFR  353.36, 
petitioner  alleges  that  imports  of  CBP 
from  Australia  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

The  petitioner  has  alleged  that  they 
have  standing  to  file  the  petition. 
Specifically,  petitioner  has  alleged  that 


they  are  an  interested  party  as  defined 
imder  section  771{9)(C)  of  the  Act,  and 
that  they  have  filed  the  petition  on 
behalf  of  the  U.S.  industry 
manufacturing  the  product  that  is 
subject  to  this  investigation. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to.  this 
petition,  please  file  written  notification 
with  Commerce  offlcial  cited  in  the  "FOR 
FURTHER  MFORMATION  CONTACT" 
section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner's  estimate  of  United  States 
price  was  based  on  prices  for  CBP 
produced  in  Australia  and  sold  in  the 
United  States,  less  foreign  inland  freight, 
ocean  freight,  marine  insurance,  and 
U.S.  brokerage  and  handling. 

Petitioner's  estimate  of  foreign  market 
value  was  based  on  AusfraUa  home 
niarket  prices. 

Based  on  a  comparison  of  United 
States  prices  and  foreign  market  value, 
petitioner  alleges  dumping  margins  of 
approximately  64  to  86  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  CBP 
from  Australia  and  found  that  it  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  CBP  from 
Australia  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  As  part  of  this  investigation,  we 
will  determine  whether  the  products 
under  investigation  are  being  sold  in  the 
home  market  at  less  than  the  costs  of 
production.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  November  21, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
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United  States  Annoted  (TSUSA)  item 
numbers  and  the  appropriate  US  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA.  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(8)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit.  Room  B-099.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  product  covered  by  this 
investigation  is  calcined  bauxite 
proppants  from  Australia  currently 
provided  for  under  TSUSA  item  number 
521.1720  and  currently  classifiable  under 
HS  item  number  2606.00.00.60.  The 
subject  merchandise  is  used  in  oil  and 
gas  wells  to  cause  hydraulic  fracturing 
to  promote  product  extraction. 

Notification  of  ITC 

Section  732(d]  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  29, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  CBP  from 
Australia  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
Ian  W.  Mares. 

Assistant  Secretary  for  Import 
Administration. 
)uly  5. 1988. 
(FR  Doc.  68-15582  Filed  7-11-88:  8:45  am] 

BILUNQ  COOE  SSIO-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Issuance  of  Permit; 
Dr.  Kenneth  S.  Norris  and  Dr.  William 
T.  Doyle 

On  June  2, 1988.  notice  was  published 
in  the  Federal  Register  (53  FR  20156]  that 
an  application  had  been  filed  by  Dr. 
Kenneth  S.  Norris.  and  Dr.  William  T. 
Doyle.  Long  Marine  Laboratory. 
University  of  California.  Santa  Cruz, 
California  95060  for  a  permit  to  take  two 
(2)  Atlantic  bottlenose  dolphins 
[Tursiops  truncatus)  for  cognitive 
research  at  the  Long  Marine  Laboratory. 

Notice  is  hereby  given  that  on  July  6, 
1988,  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407)  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW..  Room  805,  Washington, 
DC  20009; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida  33702; 
and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 

Date:  ]uly  6, 1988. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs. 

[FR  Doc.  88-15515  Filed  7-11-88;  8:45  am] 
BILUNG  COOE  3S10-22-M 


DEPARTMENT  OF  DEFENSE 

PutHic  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number. 
Civilian  Validation  of  ASVAB-14: 
Supplemental  Information  Form. 
Behaviorally-Anchored  Rating  Scales 
(BARS),  Importance  of  Occupational 


Dimensions;  and  No  OMB  Control 
Number. 

Type  of  Request:  New. 

Annual  Burden  Hours:  1,634. 

Annual  Responses:  6,535. 

Needs  and  Uses:  Three  types  of 
instruments  will  be  used  to  determine 
the  validity  of  ASVAB  14  for  predicting 
performance  in  12  civilian  occupations. 
The  Supplemental  Information  Form  will 
ask  employees  who  take  the  ASVAB 
certain  background  information  about 
themselves.  The  Behaviorally-anchored 
Rating  Scales  will  ask  supervisors  their 
employees'  performance,  and  the  third 
instrument,  Importance  of  Occupational 
Dimensions,  will  ask  supervisors  to 
indicate  importance  of  the  occupational 
dimensions  covered  in  the  scales. 

Affected  Public:  Individuals  or 
households;  State  or  local  governments: 
Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  and  Non-profit 
institutions. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Edward  Springer  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposed  may  be  obtained  from,  Ms. 
Rascoe-Harrison  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington.  Virginia  22202-4302. 
telephone  (202)  746-0933. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
July  7, 1988. 
|FR  Doc.  88-15553  Filed  7-11-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Applications  Submitted  Under  Direct 
Grant  Programs 

agency:  Department  of  Education. 

action:  Notice  for  Individuals 
Interested  in  Reviewing  Applications 
Submitted  Under  Direct  Grant  Programs 
Administered  by  the  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs. 


summary:  The  Director  of  the  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs  (OBEMLA), 
Department  of  Education  (ED),  invites 
interested  individuals  to  apply  to  serve 
as  Field  Readers  for  programs 
administered  by  OBEMLA.  OBEMLA 
administers  programs  authorized  by  the 
Bilingual  Education  Act  20.  U.S.C.  3221- 
3262  as  amended  by  Pub.  L.  100-297 
(April  28. 1988)  and  34  CFR  Parts  500. 
501.  524.  525.  526,  561.  573.  and  574. 

Each  year  the  Secretary  selects  Field 
Readers  to  evaluate  grant  applications 
based  upon  criteria  published  in 
program  regulations  and,  where 
applicable,  additional  criteria  published 
in  the  application  notices  in  the  Federal 
Register. 

Expertise  is  desirable  in  areas 
including  evaluation,  curriculum  and 
materials  development,  personnel  and 
parent  training,  education 
administration,  research.  Bilingual 
Education.  English  as  a  second 
language,  teaching  English  to  speakers 
of  other  languages  (TESOL).  second 
language  acquisition,  adult  education, 
special  education,  and  vocational 
education.  This  list  is  not  intended  to  be 
all  inclusive  and  individuals  with 
expertise  in  related  fields  are 
encouraged  to  apply.  Individuals 
selected  as  reviewers  will  be 
compensated  for  their  services  as 
needed.  Individuals  interested  in  serving 
as  Field  Readers  for  the  fiscal  year 
1989-1990  funding  cycle  should  mail  or 
hand-deliver  their  resumes  to  OBEMLA 
no  later  than  August  31. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rudy  Munis,  Director,  Division  of 
State  and  Local  Programs.  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW. 
(Rm.  5086,  Switzer  Bldg.).  Washington, 
DC  20202-2518.  Telephone:  (202)  732- 
5700. 

Dated:  July  7, 1988 
Alicia  Coro, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Catalog  of  Federal  Domestic 
Assistance  Program  No.  84.003,  Bilingual 
Education: 

Part  A— 

I.  Transitional  Bilingual  Education 

II.  Developmental  Bilingual  Education 

III.  Special  Alternative  Instructional 

Program 

IV.  Academic  Excellence 

V.  Family  English  Literacy 

VI.  Special  Populations  Program 

Part  C— 

I.  Training  Programs 


II.  Training  Development  and 

Improvement  Program 

III.  Short-Term  Training  Program 

|FR  Doc.  88-15605  Filed  7-11-88;  8:45  am) 

WLUNG  COOE  4000-01-M 


Pell  Grant  et  aL;  Revision  of  the  Need 
Analysis  Systems  for  ttie  1989-90 
Academic  Year 

agency:  Department  of  Education. 
action:  Notice  of  revision  to  the 
Congressional  Methodology  and  the 
Family  Contribution  Schedule 
Methodology  for  the  1989-90  award 
year;  correction. 

On  May  31, 1988.  the  Secretary  of 
Education  published  in  the  Federal 
Register  (53  FR  19876-78)  a  notice  of 
revision  to  the  Congressional 
Methodology  and  the  Family 
Contribution  Schedule  Methodology  for 
the  1989-90  award  year.  This  document 
corrects  two  typographical  errors  that 
were  made  in  that  notice.  The 
corrections  are  as  follows: 

1.  In  the  heading.  "1988-89"  is 
corrected  to  read  "1989-90." 

2.  In  the  summary.  "1988-89"  is 
corrected  to  read  "1989-90." 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Cheryl  Leibovitz,  Program 
Specialist.  Pell  Grant  Branch.  Division  of 
Policy  and  Program  Development.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Room  4318,  ROB-3), 
Washington.  DC  20202.  Telephone  (202) 
732-4888. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Supplemental  Educational 
Opportunity  Grant  Program;  84.032 
Guaranteed  Student  Loan  Program;  84.033 
College  Work-Study  Program:  84.038  Perkins 
Loan  Program:  84.063  Pell  Grant  Program) 

Dated:  July  6. 198a 
Kenneth  D.  Whitehead. 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  88-15578  Filed  7-11-88:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Intent  To  Award  Grant  to  Electric 
Power  Research  institute  (EPRI) 

agency:  Department  of  Energy. 
action:  Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 
award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b),  it  plans  a  noncompetitive 
award  under  Grant  number  DE-FGOl- 
88FE61544  to  Electric  Power  Research 


Institute  (EPRI)  for  co-funding  the 
conduct  of  a  seminar  on  fuel  cells. 

Scope:  The  grant  will  co-fund  a  4-day 
seminar  on  fuel  cell  technologies  which 
will  highlight  U.S.  and  international 
research  and  development  activities  in 
this  field.  The  goals  of  the  seminar  are  to 
identify  new,  viable  applications  for  fuel 
cells,  discuss  opportunities  or  barriers  to 
commercialization  of  fuel  cells  and 
review  advancements  in  fuel  cell 
technologies. 

Eligibility  for  award  of  this  grant  is 
being  limited  to  Electric  Power  Research 
Institute  (EPRI).  Since  1977.  EPRI  has 
been  a  member  of  the  National  Fuel  Cell 
Coordinating  Group  which  sponsors  the 
fuel  cell  seminars.  These  seminars, 
occurring  every  18  months,  are  the  only 
U.S.  seminars  or  conferences  held  to 
review  all  aspects  of  U.S.  and 
international  fuel  cell  activities.  The  aim 
of  the  conference  is  to  disseminate 
research  information  and  stimulate 
further  research  activity.  Only  EPRI  has 
the  experience  necessary  to  coordinate 
the  activities  of  the  seminar  and  bring 
together  the  key  electric  power 
generation  personnel  from  throughout 
the  world  as  it  has  done  this  several 
times  before,  in  prior  fuel  cell  seminars. 
Because  of  the  importance  of  this 
seminar,  which  is  only  held  every  year 
and  a  half  and  is  the  only  one  of  its 
kind,  it  is  necessary  that  an  experienced 
organization  manage  coordination  of  the 
event. 

The  seminar  would  be  conducted  by 
the  applicant  (EPRI)  and  an  EPRI 
contractor  using  EPRI  resources  as  well 
as  those  provided  by  the  Gas  Research 
Institute.  DOE  support  of  the  seminar 
will  enhance  the  public  benefits  by 
increasing  the  cooperative  information 
exchange  among  the  fuel  cell 
development  programs  being  funded  by 
DOE,  EPRI  and  GRI.  The  participation 
by  DOE  will  also  greatly  increase  the 
participation  and  information  obtained 
from  other  government  programs, 
particularly  in  Europe  and  Japan. 

The  term  of  this  grant  shall  be  from 
approximately  August  1, 1988.  through 
October  26, 1988.  The  project  cost  is 
estimated  at  Sl4,215. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  Attn:  Gretchen 
Hukill,  MA-452.1, 1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
Telephone  No.  (202)  586-6753.. 

Edward  LoveH, 

Director.  Contract  Operations  Division  "A  ", 

Office  of  Procurement  Operations. 

(FR  Doc.  88-15596  Filed  7-11-88:  8:45  am] 
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Economic  Regulatory  Administration 

( ERA  Docket  No.  88-23-NG I 

Mobil  Gas  Co.  Inc.,  Order  Granting 
Blanlcet  Auttiorization  To  Export 
Natural  Gas 

agency:  Economic  Regulatory 
Administration,  £)OE. 
action:  Notice  of  order  granting  blanket 
authorization  to  export  natural  gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Mobil  Gas 
Company  Inc.  (MOGASCO)  blanket 
authorization  to  export  natural  gas.  The 
order  issued  in  ERA  Docket  No.  88-23- 
NG  authorizes  MOGASCO  to  export  up 
to  100  Bcf  of  natural  gas  to  Canada  over 
a  two-year  period  beginning  on  the  date 
of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  cofi^ng  in  the  Natural 
Gas  Division  Docket  Room.  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

Issued  in  Washington,  DC  |uly  6. 1988. 
Constanoa  L.  Bucklay, 
Acting  Director,  Off  ice  of  Fuels  Programs. 
Economic  Regulatory  Adwiniatration. 
[FR  Doc.  68-15595  Filed  7-11-88;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[ProjMt  No.  10016-001] 

Perkinsville  Hydro  Associates; 
Surrender  of  PreHminary  Permit 

)uly  7, 1988. 

Take  notice  that  the  Perkinsville 
Hydro  Associates,  permittee  for  the 
Perkinsville  Project  No.  10016,  has 
requested  that  the  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  10016  was  issued  on  October 
7, 1986,  and  would  have  expired  on 
September  30. 1989.  The  project  would 
have  been  located  on  the  Black  River,  in 
Windsor  County,  Vermont. 

The  permittee  filed  the  request  on 
June  7, 1988,  and  the  preliminary  permit 
for  Project  No.  10016  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 


that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Lois  Casheil. 
Acting  Secretary. 

|FR  Doc.  88-15509  Filed  7-11-88;  8:45  am] 
BILLma  CODE  (717-01-11 


[Docket  Na  CI8»-473-0001 

SouttUand  Royalty  Co.;  Petition  for 
Declaratory  Ordar  or  in  th«  AHemative. 
Applicatton  for  Blanket  Cwiificate 
Auttiority  witli  Pregranted 
AI>andofwnant  and  AtMwidonntent 
Authorization 

)uly  6. 1988. 

Take  notice  that  on  May  23. 1988, 
Southland  Royalty  Company 
(Southland)  filed  with  the  Commission  a 
petition  for  declaratory  order  and 
application  for  blanket  certification 
authority  with  pregranted  abandonment 
and  abandonment  authorization  if 
necessary,  pursuant  to  sections  7(b)  and 
7(c)  of  the  Natural  Gas  Act  (NGA). 
Southland  states  that  it  and  its 
predecessors  have  made  sales  to 
Sunterra  Gas  Gathering  Company 
(Sunterra)  and  its  predecessors-in- 
interest  in  and  around  San  Juan  County, 
New  Mexico.  Southland  states  that  the 
sales  were  initially  for  intrastate  use  but 
that  ultimately  Sunterra  sold  some  of  the 
gas  in  interstate  commerce  to  EI  Paso 
Natural  Gas  Company  (El  Paso). 
Southland  asserts  that  Southland's  and 
Sunterra's  interstate  service  obligation 
was  measured  by  the  amount  of  gas  El 
Paso  was  ready,  willing,  and  able  to 
purchase  from  Sunterra  in  excess  of  the 
level  of  Sunterra's  intrastate  sales  which 
would  allow  Sunterra  to  meet  purchase 
requirements  under  New  Mexico's 
ratable  take  regulations. 

Southland  states  that  since  El  Paso 
has  not  taken  any  gas  from  Sunterra 
since  1985  and  since  Southland's 
dedication  obligation  was  measured  by 
that  amount  which  El  Paso  was  willing 
to  purchase  to  maintain  Sunterra's 
ratable  takes.  Southland  does  not 
require  abandonment  authorization. 
Southland  requests  that  the  Commission 
issue  a  declaratory  order  to  clarify  the 
scope  and  ei^ect  of  any  8l>andoiunent 
authorization  that  may  be  granted  to 
Sunterra  in  Docket  Nos.  GP84-55-00a 
a88-119-000.  and  CI88-140-000.> 


■  Southland  abo  filed  a  motiofi  (o  intervene  in 
those  prooeediasa.  An  order  dlaaiaaing  the  petition 
and  appKrationa  in  Ummc  piuwadiini  in  view  of  the 
autoRiatic  abandonment  provisiooa  of  Order  No.  480 


Southland  also  seeks  an  order  declaring 
that  Southland's  sales  of  gas  to  Sunterra 
in  excess  of  El  Paso's  needs  and  in 
excess  of  the  ratable  take  yardstick  of 
dedication  were  not  dedicated  to 
interstate  commerce  and  that  the 
termination  of  purchases  by  El  Paso 
from  Sunterra  resulted  in  the 
termination  of  Southland's  interstate 
sales  obligation  to  Sunterra.  Southland 
submits  that  absent  such  clarification, 
the  Commission  should  specify  that 
abandonment  authorization  of 
Sunterra's  downstream  sales  to  El  Paso 
in  Docket  No.  CI88-119  effectively 
confers  abandonment  authorization 
upon  the  upstream  sales  by  Southland  to 
Sunterra. 

In  the  alternative,  if  the  Commission 
determines  that  the  gas  is  dedicated  and 
that  abandonment  authorization  is 
necessary.  Southland  requests  authority 
to  (i)  abandon  sales  for  resale  of  the 
subject  NGA  gas  and  (ii)  make  sales  for 
resale  in  interstate  commerce,  without 
supply  or  market  limitations,  of  the 
subject  NGA  gas  with  pregranted 
abandonment.  Southland  also  requests 
cancellation  of  Rate  Schedule  Nos.  47 
and  48,  and  waiver  of  the  regulations 
contained  in  18  CFR  154  and  271 
concerning  the  maintenance  of  rate 
schedules  and  filing  obligations.  In 
addition.  Southland  seeks  a  waiver  of 
any  applicable  orders,  rules,  regulations, 
or  reporting  requirements,  to  the  extent 
inconsistent  with  the  authority 
requested.  If  the  Commission  fails  to 
grant  either  the  petition  for  declaratory 
order  or  abandonment  authorization. 
Southland  requests  a  hearing. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  and/or  application 
should  file  a  motion  to  intervene  or 
protest  in  accordance  with  Rules  211  or 
214  of  the  Commission's  rules  of  practice 
and  procedure.  All  motions  to  intervene 
or  protest  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20428.  not  later  than  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  All  protests  will  be 
considered  by  the  Commission  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and 
available  for  public  inspection. 
IxiU  D.  CadteU. 
Acting  Secretary. 

(PR  Doc  88-15510  Filed  7-11-88: 8;45am| 
siuiNO  coot  frtT^oi-ll 


wai  issued  by  llie  Commission  on  |une  2. 1968.  43 
FERC 1  61.434. 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  the 
disbursement  of  $60,000  (plus  accrued 
interest)  obtained  as  a  result  of  a 
Consent  Order  that  the  DOE  entered 
into  with  Evett  Oil  Company  (Case  No. 
ICEF-0020),  a  reseller-retailer  of 
petroleum  products  located  in 
Comanche.  Texas.  The  fund  will  be 
available  to  firms  that  purchased  Evett 
product  during  the  consent  order  period. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  consent  order 
fund  must  be  filed  in  duplicate  no  later 
than  February  1. 1989  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  Case  No.  KEF-0020. 
FOR  FURTHER  INFOflMATION  CONTACT. 

Thomas  L  Wieker,  Office  of  Hearings 
and  Appeals,  Department  of  Energy. 
1000  Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586-2390. 
SUPPlfMENTARY  INFORMATION:  In 
accordance  with  the  procedural 
regulations  of  the  Department  of  Energy, 
10  CFR  205.282(b).  notice  is  hereby  given 
of  the  issuance  of  the  Decision  and 
Order  set  out  below.  The  Decision 
relates  to  a  July  1, 1985  consent  order 
between  the  DOE  and  Evett  Oil 
Company  (Evett).  That  consent  order 
settled  certain  disputes  between  the  firm 
and  the  DOE  concerning  Evett's  possible 
violations  of  DOE  regulations  in  its  sales 
of  refined  petroleum  products.  The 
consent  onler  covers  the  period  March 
1, 1979  through  March  31. 1960  (the 
consent  order  period). 

The  Decision  sets  forth  the  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  the  contents  of 
an  escrow  account  in  the  amount  of 
$60,000  funded  by  Evett  pursuant  to  the 
consent  order.  Under  the  procedures 
adopted,  purchasers  of  Evett  refined 
products  during  the  consent  order  period 
may  file  claims  for  refunds  from  the 
escrow  fund.  The  amount  of  the  refund 
available  to  an  applicant  will  generally 
be  a  pro  rata  or  volumetric  share  of  the 
Evett  consent  order  fund.  In  order  to 
receive  a  refund,  a  claimant  must 
furnish  the  DOE  with  evidence  that  it 
was  injured  by  the  alleged  overcharges. 


However,  the  Decision  indicates  that  no 
separate,  detailed  showing  of  injury  will 
be  required  of  end-users  of  the  relevant 
product,  or  of  firms  that  file  refund 
claims  in  amounts  of  $5,000  or  less.  The 
specific  requirements  for  proving  injury 
are  set  forth  in  the  Decision  and  Order. 

Applications  for  Refund  must  be 
postmarked  no  later  than  February  1. 
1989.  Refund  applicants  must  file  two 
copies  of  their  submission.  All 
applications  will  be  available  for  public 
inspection  between  14X)  and  5:00  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234, 1000 
Independence  Avenue  SW.. 
Washington,  DC  20585. 

Dated:  July  6. 1988. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Name  of  Firm:  Evett  Oil  Company 
Date  of  Filing:  March  25. 1986 
Case  Number:  KEF-0020 

On  March  25. 1986,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
petition  with  the  Office  of  Hearings  and 
Appeals  (OHA)  requesting  that  the  OHA 
formulate  and  implement  procedures  for 
distributing  funds  obtained  through  the 
settlement  of  enforcement  proceedings 
involving  Evett  Oil  Company  (Evett).  10 
CFR  Part  205,  Subpart  V.  This  Decision 
and  Order  sets  forth  the  procedures  that 
the  OHA  has  formulated  to  govern  the 
distribution  of  the  Evett  settlement  fund. 

1.  Background 

Evett  was  a  "reseller-retailer"  of 
refined  petroleum  products  as  that  term 
was  defined  in  10  CFR  212.31  and  was 
subject  to  the  DOE  Mandatory 
Petroleum  Price  Regulations.  On  the 
basis  of  an  extensive  audit  of  the  firm's 
pricing  practices  during  the  period 
March  1, 1979  through  March  31. 1980 
(the  consent  order  period),  the  ERA 
alleged  in  a  Proposed  Remedial  Order 
(PRO)  that  Evett  committed  pricing 
violations  with  respect  to  its  sales  of 
motor  gasoline.*  In  order  to  settle  all 
claims  and  disputes  between  Evett  and 
the  DOE.  the  two  parties  entered  into  a 
consent  order  that  became  final  on  July 
1, 1985.  The  Consent  Order  covers 
Evett's  sales  of  refined  petroleum 
products  during  the  consent  order 
period. 

This  Decision  and  Order  concerns  the 
distribution  of  $60,000.  plus  accrued 
interest,  that  Evett  remitted  to  the  DOE 
pursuant  to  the  Consent  Order.  The 


consent  order  monies  were  paid  in  full 
on  July  16, 1985.  On  April  2a  1988.  the 
OHA  issued  a  Proposed  Decision  and 
Order  (PD&O)  setting  forth  a  tentative 
plan  for  the  distribution  of  the  Evett 
settlement  fund.  In  order  to  give  notice 
to  all  potentially  affected  parties,  a  copy 
of  the  PD&O  was  published  in  the 
Federal  Register  and  comments 
regarding  the  proposed  refund 
procedures  were  solicited.  53  FR  15127 
(April  27, 1988).  We  received  no 
comments  concerning  the  proposed 
procedures  for  the  distribution  of  the 
Evett  settlement  fund.  Consequently, 
they  will  be  adopted  as  proposed. 

II.  Refund  Procedures 

As  we  indicated  in  the  PD&O,  firms 
and  individuals  that  purchased  Evett 
refined  products  during  the  consent 
order  period  may  file  claims  in  this 
proceeding.  From  our  experience  with 
Subpart  V  refund  proceedings,  we 
believe  that  potential  claimants  will  fall 
into  the  following  categories:  (1)  End- 
users,  i.e.,  consumers  that  used  Evett 
refined  products;  (2)  regulated  non- 
petroleum  industry  entities  that  used 
Evett  products  in  their  businesses,  or 
cooperatives  that  purchased  product 
and  (3)  resellers,  retailers  or  refiners 
that  resold  Evett  products. 

As  in  many  prior  special  refund  cases, 
we  are  adopting  certain  presumptions 
that  will  permit  claimants  to  participate 
in  the  refund  process  without  incurring 
inordinate  expense  and  will  enable  to 
OHA  to  consider  refund  applications  in 
the  most  efficient  manner  possible.  See 
10  CFR  205.282(e).  Subpart  V;  American 
Pacific  International.  14  DOE  ^85.158  at 
88,293  (1986)  [API].  First,  we  are 
adopting  a  presumption  that  the  alleged 
overcharges  were  dispersed  equally 
among  all  sales  of  refined  petroleum 
products  made  by  Evett  during  the 
consent  order  period  and  that  refunds 
should  therefore  be  made  on  a 
volumetric  basis.  In  the  absence  of 
better  information,  a  volumetric  refund 
presumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.* 


'  The  ERA  issued  a  PRO  to  Evett  on  September 
20. 1982.  See  Evett  Oil  Company.  No.  HRO-0098 
(dismissed  on  November  26. 1965). 


*  Nevertheless,  we  recognize  that  the  impact  of 
Evett's  pricing  practices  on  an  individual  purchaser 
may  have  been  greater  tlian  the  apportioned 
amount.  Therefore,  the  volumetric  presumption  will 
be  rebuttable,  and  we  will  allow  a  claimant  to 
submit  evidence  detailing  the  specific  overchai^ 
that  it  incurred  in  order  to  be  eligible  for  a  larger 
refund.  See.  e.g..  Standard  CNI  Co.  (Indiana)/ Army 
and  Air  Force  Exchange  Service.  12  DOE  f  85,015 
(1984). 
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Under  the  voiuinetric  refund 
approach,  a  claimant  will  be  eligible  to 
receive  a  refund  equal  to  the  number  of 
gallons  it  purchased  times  the  per  gallon 
refund  amount,  plus  accrued  interest. 
Allocating  the  alleged  violations  on  a 
volumetric  basis  results  in  a  maximum 
refund  amount  of  $.0133  per  gallon 
(hereinafter  referred  to  as  the  volumetric 
refund  amount).' 

We  are  also  adopting  a  number  of 
injury  presumptions  that  will  simplify 
and  streamline  the  refund  process. 
These  presumptions  will  excuse 
members  of  certain  applicant  categories 
from  proving  that  they  were  injured  by 
Evett's  alleged  overcharges.  We  will 
discuss  these  presumptions  and  the 
showing  that  each  type  of  applicant 
must  make  in  Section  11(A)  below. 

(A)  Specific  Application  Requirements 
for  Each  Category  of  Refund  Applicants 

(1)  Refund  Applications  of  End-Users 

End-users,  i.e.,  ultimate  consumers  of 
Evett  refmed  products,  will  be  presumed 
to  have  been  injured  by  the  alleged 
overcharges.  Unlike  regulated  firms  in 
the  petroleum  industry,  end-users 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period. 
Moreover,  they  were  not  required  to 
keep  records  that  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See,  e.g., 
Dorchester  Gas  Corp.,  14  DOE  1185,240  at 
88,450  (1986).  Consequently,  end-user 
applicants  need  only  document  their 
purchase  volimies  of  Evett  products  to 
make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 

(2)  Refund  Applications  of  Cooperatives 
and  Regulated  Firms 

Firms  whose  prices  for  goods  and 
services  are  regulated  by  a  government 
agency  or  by  the  terms  of  a  cooperative 
agreement  will  not  be  required  to  submit 
detailed  proof  of  injury.  Although  such 
nrms,-e.g.,  public  utilities  and 


'  To  compute  (his  figure,  we  estimated  that 
Evett's  sales  of  refined  products  during  the  consent 
order  period  totalled  approximately  4.500,000 
gdllons.  This  figure  was  obtained  from  sales  data 
supplied  by  Evett  and  verified  by  Mr.  ClHrence 
Fvett.  president  and  owner  of  Evett  Oil  Company. 
See  memorandum  of  March  21, 1888  telephone 
conversation  between  Mr.  Clarence  Evett  of  Evett 
Oil  Company  and  Marisa  T.  Arico.  OHA  Staff 
Analyst.  Dividing  this  total  volume  into  the  SeOJKX) 
received  from  Evett  yields  a  volumetric  refund 
amount  of  $.0133.  exclusive  of  interest.  Each 
successful  applicant  will  also  receive  a  pro  rata 
share  of  interest,  which  will  increase  ovar  time  and 
will  be  compnied  for  each  refund  at  the  time  of 
payment 


agricultural  cooperatives,  generally 
would  past  throu^  any  overcharges  to 
their  customers,  they  generally  would 
pass  through  any  refunds  as  well. 
Therefore,  we  will  require  such 
applicants  to  certify  that  they  will  pass 
any  refund  received  through  to  their 
customers,  to  provide  us  with  a  detailed 
explanation  of  how  they  plan  to 
accomplish  this  restitution  to  their 
customers,  and  to  explain  how  they  will 
notify  the  appropriate  regulatory  body 
or  membership  group  of  the  receipt  of 
refund  money.  See  Office  of  Special 
Counsel,  9  DOE  182,538  at  85,203  (1982). 
We  note,  however,  that  a  cooperative's 
sales  of  Evett  products  to  non-members 
will  be  treated  in  the  same  manner  as 
sales  by  other  resellers. 

(3)  Refund  Applications  of  Resellers, 
Retailers  and  Refiners 

We  are  adopting  a  presumption,  as  we 
have  in  many  previous  cases,  that 
purchasers  seeking  small  refunds  were 
injured  by  Evett's  pricing  practices.  See, 
e.g..  Urban  Oil  Co.,  9  DOE  182,541  at 
85,244-25  (1982).  We  recognize  that  the 
cost  to  the  applicant  of  gathering 
evidence  of  injury  to  support  a  small 
refund  claim  could  exceed  the  expected 
refund.  Consequently,  without  simplified 
procedures,  some  injured  parties  would 
be  denied  an  opportunity  to  obtain  a 
refund.  Under  the  small-claims 
presumption,  a  claimant  seeking  a 
refund  of  $5,000  or  less  will  not  be 
required  to  submit  any  evidence  of 
injury  beyond  establishing  the  volume  of 
Evett  products  it  purchased  during  the 
consent  order  period.  See  Texas  Oil  & 
Gas  Corp.,  12  DOE  1  85.069  at  88,210 
(1984). 

A  reseller,  retailer  or  refiner  whose 
claim  exceeds  $5,000  will  be  required  to 
document  its  injury.  Such  a  claimant  is 
generally  required  to  provide  a  monthly 
schedule  of  its  "banks"  of  unrecouped 
increased  product  costs  for  each  product 
that  it  purchased  from  Evett  during  the 
consent  order  period.*  In  addition,  the 
claimant  must  show  that  market 
conditions  forced  it  to  absorb  the 
alleged  overcharges.  Such  a  showing 
might  be  made  through  a  demonstration 
of  lowered  profit  margins,  decreased 
market  share  or  depressed  sales  volume 
during  the  period  of  purchases  h'om 
Evett.  API.  14  DOE  at  88,295.  If  a 
claimant  elects  not  to  submit  a  detailed 
demonstration  of  injury,  it  may  still 
apply  for  a  small  claims  refund  of  $5,000, 
plus  accrued  interest. 


*  A  "bank"  must  U;  c^u^il  to  the  amount  of  the 
refund  claimed  beginning  with  the  first  month  of  the 
period  for  which  a  refund  is  claimed  through  the 
date  on  which  either  that  product  was  deconlrollad 
or  the  banking  regulations  expired. 


(4)  Refund  Applications  of  Spot 
Purchasers 

If  a  claimant  made  only  sporadic 
purchases  of  significant  volumes  of 
Evett  product,  we  will  consider  that 
claimant  to  be  a  spot  purchaser.  We  are 
adopting  a  rebuttable  presump*>on  that 
claimants  who  made  only  spot 
purchases  from  Evett  were  not  injured. 
Spot  purchasers  tend  to  have 
considerable  discretion  in  where  and 
when  to  make  purchases.  Therefore, 
they  generally  would  not  have  made 
spot  purchases  from  Evett  unless  they 
were  able  to  pass  through  the  full 
amount  of  any  price  increases  to  their 
own  customers.  See  Office  of 
Enforcement,  6  DOE  |  82,597  at  85,396- 
97  (1981).  Therefore,  a  firm  that  made 
only  spot  purchases  from  Evett  will  not 
receive  a  refund  unless  it  presents 
evidence  rebutting  (he  spot  purchaser 
presumption  and  establishing  the  extent 
to  which  it  was  injured. 

(5)  Refund  Applications  of  Consignees 

Finally,  as  in  previous  cases,  we  are 
adopting  a  rebuttable  presumption  that 
consignees  of  Evett  refined  products 
were  not  injured  by  Evett's  alleged 
pricing  violations.  See,  e.g..  Jay  Oil  Co., 
16  DOE  1  85.147  at  88,286  (1987).  A 
consignee  agent  is  an  entity  that 
distributed  products  pursuant  to  an 
agreement  with  its  supplier,  under  which 
the  supplier  retained  title  to  the 
products,  specified  the  price  to  be  paid 
by  the  purchaser  and  paid  the  consignee 
a  commission  based  upon  the  volume  of 
covered  products  it  distributed.  10  CFR 
212.31  (definition  of  "consignee  agent"). 
A  consignee  may  rebut  this  presumption 
of  non-injury  by  establishing  that  "(its) 
sales  volumes,  and  (its)  corresponding 
commission  revenues,  declined  due  to 
the  alleged  uncompetitiveness  of  (the 
consent  order  firm's  pricing]  practices. 
See  Gulf  Oil  Corp./CF.  Cantor  Oil  Co., 
13  DOE  1  85,388  at  88,962  (1986). 

(B)  General  Refund  Application 
Requirements 

Pursuant  to  10  CFR  205.283,  we  will 
now  accept  Applications  for  Refund 
from  individuals  and  firms  that 
purchased  refined  petroleum  products 
sold  by  Evett  during  the  consent  order 
period.  There  is  no  specific  application 
form  that  must  be  used.  However,  the 
following  information  should  be 
included  in  all  Applications  for  Refund: 

(1)  The  name  of  the  consent  order 
firm,  Evett  Oil  Company,  the  case 
number,  KEF-0020  and  the  applicant's 
name  should  be  prominently  displayed 
on  the  first  page. 

(2)  The  name,  title,  address  and 
telephone  number  of  a  person  who  may 
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be  contacted  for  additional  information 
concerning  the  Application. 

(3)  The  manner  in  which  the  applicant 
used  the  Evett  product,  i.e.  whether  it 
was  a  reseller,  retailer,  refiner,  end-user 
or  consignee. 

(4)  The  volume  of  Evett  refined 
products  that  the  applicant  purchased 
during  each  month  of  the  consent  order 
period  (March  1, 1979  through  March  31, 
1980]  in  which  it  claims  that  it  was 
injured  by  the  alleged  overcharges.  If  the 
applicant  is  an  end-user  or  a  reseller, 
retailer  or  refiner  claiming  $5,000  or  less, 
it  may  instead  submit  a  certification  that 
it  purchased  Evett  products  on  a  regular 
basis  during  the  consent  order  period. 

(5)  If  the  applicant  is  a  reseller, 
retailer  or  refiner  claiming  a  refund  in 
excess  of  $5,000,  it  should  also: 

(a)  State  whether  it  maintained  banks 
of  unrecouped  increased  product  costs 
and  furnish  the  OHA  with  monthly  bank 
calculations,  and 

(b)  Submit  evidence  to  establish  that 
it  did  not  pass  through  the  alleged 
overcharges  to  its  customers.  For 
example,  a  firm  may  compare  the  prices 
it  paid  for  Evett  products  with  average 
prices  in  the  firm's  market  area  for  each 
month  in  which  it  seeks  a  refund.  (In  the 
absence  of  an  accurate  market  siuvey 
provided  by  the  applicant,  the  OHA  will 
use  the  market  price  information 
contained  in  Piatt's  Oil  Price  Handbook 
and  Oilmanac). 

(6)  A  statement  of  whether  the 
applicant  was  in  any  way  affiliated  with 
Evett.  If  so,  the  applicant  should  explain 
the  nature  of  the  affiliation. 

(7)  A  statement  of  whether  there  has 
been  any  change  in  ownership  of  the 
entity  that  purchased  the  Evett  product. 
If  so,  the  name  and  address  of  the 
current  (or  former)  owner  should  be 
provided. 

(8)  A  statement  of  whether  the 
applicant  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  Section  210 
enforcement  actions.  If  these  actions 
have  been  terminated,  the  applicant 
should  furnish  a  copy  of  any  final  order 
issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  describe 
the  action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  during  the 
pendency  of  the  Application  for  Refund. 
See  10  CFR  205.9(d). 

(9)  The  following  signed  statement: 

I  swear  (or  afHrm)  that  the  information 
submitted  is  true  and  accurate  to  the 
best  of  my  knowledge  and  belief. 
All  applications  for  Refund  must  be 
filed  in  duplicate  and  must  be  filed  no 
later  than  February  1, 1989.  A  copy  of 
each  Application  will  be  available  for 


public  inspection  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  Forrestal  Building,  Room  lE- 
234, 1000  Independence  Avenue,  SW., 
Washington,  DC.  Any  applicant  that 
believes  its  Application  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  the 
Application  and  must  submit  two 
adtiitional  copies  of  its  Application  from 
which  the  material  alleged  to  be 
confidential  has  been  deleted,  together 
with  a  statement  specifying  why  the 
information  is  priveleged  or  confidential. 
All  Applications  should  be  sent  to: 
Evett  Oil  Company  Refund  Proceeding, 
Case  No.  KEF-0020.  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington,  DC  20585. 

(C)  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been  paid, 
those  funds  in  that  account  will  be 
disbursed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986, 
H.R.  5400,  Title  III.  99th  Cong.  2d 
Session.,  Cong.  Rec.  H11319-21.  PaUy  E. 
October  17, 1986). 

It  is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Evett  Oil  Company  pursuant 
to  the  Consent  Order  finalized  on  July  1, 
1985,  may  now  be  filed. 

(2)  All  Applications  must  be  filed  no 
later  than  February  1, 1989. 

George  B.  Breznay, 

Director,  Officx  of  Hearings  and  Appeals- 

Date:  July  6. 1988. 
{FR  Doc.  8&-15597  Filed  7-ll-fl8;  8:45  am) 
BILUNO  CODE  M50-01-M 


Soutltwestem  Power  Administration 

Sam  Raybum  Dam  Power  Rate;  Order 
Confirming,  Approving  and  Placing 
increased  Sam  Raybum  Dam  Power 
Rate  in  Effect  on  an  Interim  Basis 

AO£NCV:  Department  of  Energy, 
Southwestern  Power  Administration. 
ACTION:  Notice  of  power  rate  order. 

summary:  The  Under  Secertary  of 
Energy,  acting  under  Delegation  Order 
No.  0204-108,  as  amended  May  30, 1986 
(51  FR  19744),  has  confirmed,  approved 
and  placed  in  effect  on  an  interim  basis, 
an  increased  annual  power  rate  of 
$1,810,368  for  the  sale  of  power  and 
energy  by  the  Southwestern  Power 
Administration  frt>m  Sam  Raybum  Dam 
to  Sam  Raybum  0am  Electric 


Cooperative,  Inc.  The  rate  supersedes 
the  annual  rate  of  $1,715,040  that  was 
placed  in  effect  by  the  Under  Secretary 
of  Energy  on  October  1, 1986,  and 
approved  on  a  final  basis  by  the  Federal 
Eiiergy  Regulatory  Commission  (FERC) 
March  13, 1987,  and  will  produce 
additional  annual  revenue  of  $95,328,  or 
5.6  percent  beginning  July  1, 1968,  to 
recover  increased  annual  operating 
costs  of  the  project. 

EFFECTIVE  DATES:  Rate  Order  No. 
SWPA-20  specifies  July  1, 1988,  through 
September  30, 1991,  as  the  effective 
period  for  the  annual  rate  of  $1310,368 
for  the  sale  of  power  and  energy  from 
Sam  Raybum  Dam. 

FOR  FURTHER  INFORMATION  CONTACT: 

Francis  R.  Gajan,  Director.  Power 
Marketing,  Southwestern  Power 
Administration,  Department  of  Energy. 
P.O.  Box  1619,  Tulsa,  Oklahoma  74101. 
(918)  581-7529. 

SUFPtEMENTARY  INFORMATION:  The 

SWPA  Administrator  has  prepared  the 
1986  Sam  Raybum  Dam  Current  Power 
Repayment  Study  based  on  the  annual 
power  rate  of  $1,715,040,  that  has  been 
in  effect  since  October  1, 1986.  The 
study  indicates  that  the  power  rate  is  no 
longer  adequate  to  satisfy  cost  recovery 
criteria  for  the  sale  of  power  and  energy 
from  Sam  Raybum  Dam  to  Sam  Raybum 
Dam  Electric  Cooperative,  Inc  imder 
Contract  No.  14-C2-0001-1124.  The 
administrator  prepared  a  1987  Revised 
Sam  Raybum  Dam  Power  Repayment 
Study  which  indicates  that  additional 
atmual  revenue  of  $95,328,  or  5.6 
percent,  is  required  and  will  begin  July 
1, 1988,  to  satisfy  the  provisions  of 
section  5  of  the  Flood  Control  Act  of 
1944  and  Department  of  Energy  Order 
No.  RA  6120.2.  In  this  regard,  the 
Administrator  has  determined  that  the 
annual  rate  of  $1,810,388  is  the  lowest 
possible  rate  to  the  customer  consistent 
with  sound  business  principles.  The  rate 
has  been  approved  on  an  interim  basis 
through  September  30, 1991,  or  until 
confirmed  and  approved  on  a  final  basis 
by  the  FERC 

Issued  in  Washington,  DC,  this  24tfa  day  of 
June.  198& 
Joseph.  F.  Salgado. 
Under  Secretary. 
[Rate  Order  No.  SWPA-20] 

In  the  matter  of  Southwestern  Power 
Administration — Sam  Raybum  Dam  Rate; 
Order  Confirming,  Approving  and  Placing 
Increased  Power  Rate  in  Effect  on  an  Interim 
Basis. 
June  24. 1988. 

Pursuant  to  sections  302(a)  and  301(b) 
of  the  Department  of  Energy 
Organization  Act,  Pub.  L  95-91,  the 
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functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  section  5  of  the  Flood  Control  Act 
of  1944. 16  U.S.C.  8258,  for  the 
Southwestern  Power  Administration 
were  transferred  to  and  vested  and  the 
Secretary  of  Energy.  By  Delegation 
Order  No.  0204-33,  effective  January  1, 
1979,  43  FR  60636  (December  28. 1978), 
the  Secreatary  of  Energy  delegated  to 
the  Assistant  Secretary  for  Resource 
Applications  the  authority  to  develop 
power  and  transmission  rates,  acting  by 
and  through  the  Administrator,  and  to 
confirm,  approve  and  place  into  effect 
such  rates  on  an  interim  basis,  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  the  authority  to 
confirm  and  approve  on  a  fmal  basis  or 
to  disapprove  rates  developed  by  the 
Assistant  Secretary  under  the 
delegation.  Due  to  a  Department  of 
Energy  organizational  realignment. 
Delegation  Order  No.  0204-33  was 
amended,  effective  March  19, 1981,  to 
transfer  the  authority  of  the  Assistant 
Secretary  for  Resource  Applications  to 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy.  By  Delegation 
Order  No.  0204-108,  effective  December 
14. 1983,  48  FR  55664  {December  14, 
1983)  the  Secretary  of  Energy  delegated 
to  the  Deputy  Secretary  of  Energy  on  a 
non-exclusive  basis  the  authority  to 
confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates,  and  delegated  to  the 
Federal  Energy  Regulatory  Commission 
on  an  exclusive  basis  the  authority  to 
confirm,  approve  and  place  in  effect  on 
a  final  basis,  or  to  disapprove  power 
and  transmission  rates.  Amendment  No. 
1  to  Delegation  Order  No.  0204-108, 
effective  May  30. 1986.  51  FR  19744  (May 
30, 1986),  revised  the  delegation  of 
authority  to  confirm,  approve  and  place 
into  effect  on  an  interim  basis  power 
and  transmission  rates  by  delegating 
such  authority  to  the  Under  Secretary  of 
Energy  rather  than  the  Deputy  Secretary 
of  Energy.  This  rate  order  is  issued 
pursuant  to  the  delegation  to  the  Under 
Seretary  of  Energy. 

Background 

Tlie  existing  annual  Sam  Rayburn 
Dam  power  rate  of  $1,715,040  has  been 
in  effect  since  confirmed  and  approved 
on  a  final  basis  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  for  the 
period  October  1, 1986,  through 
September  30, 1990.  The  1987  Sam 
Rayburn  Dam  Current  Power 
Repayment  Study  indicates  that  the  rate 
is  no  longer  adequate  to  satisfy  cost 
recovery  criteria  for  th^  isolated  project. 
The  1987  Sam  Rayburn  Dam  Revised 
Power  Repayment  Study  indicates  that 
an  annual  rate  of  $1,810,368  will  be 


required  to  repay  the  project's 
investment  and  annual  costs  in 
accordance  with  Department  of  Energy 
Order  No.  RA  6120.2  and  section  5  of  the 
Flood  Control  Act  of  1944.  The  proposed 
increase  in  revenue  amounts  to  $95,328, 
or  5.6  percent  annually  and  will  begin 
July  1, 1988,  in  accordance  with  Title  10, 
Part  903,  Subpart  A  of  the  Code  of 
Federal  Regulations  (10  CFR  903), 
"Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  and  Extensions"  (50  FR 
37837).  SWPA  published  notice  in  the 
Federal  Register  November  18, 1987,  (52 
FR  44217)  announcing  a  90-day  period 
for  public  review  and  comment 
concerning  the  proposed  rate 
adjustment  as  required  by  10  CFR  903. 
By  letter  dated  November  17, 1987, 
SWPA  mailed  a  preliminary  copy  of  the 
Federal  Register  notice  and  supporting 
data  for  the  1987  Power  Repayment 
Studies  to  the  customer  for  information 
and  review.  A  public  information  forum 
was  held  on  December  15, 1987, 
followed  by  a  public  comment  forum  on 
January  12, 1988.  Oral  comments  were 
received  on  behalf  of  the  Sam  Rayburn 
Dam  Electric  Cooperative  and  were 
supported  by  written  comments 
received  by  letter  dated  February  8, 
1988.  Based  on  the  date  of  publication, 
written  comments  from  the  customer 
and  interested  parties  were  accepted 
through  February  16, 1988,  and  are 
contained  along  with  SWPA's  responses 
in  the  Comments  and  Responses  Section 
of  this  Rate  Order. 

Discussion 

The  1987  Current  Power  Repayment 
Study  tests  the  adequacy  of  the  existing 
rate  based  on  the  latest  cost  evaluation 
period  extending  from  FY  1988  through 
FY  1991.  The  1987  Repayment  Study  that 
was  made  available  for  public  comment 
was  based  on  a  cost  evaluation  period 
extending  from  FY  1987  through  FY  1991. 
Since  that  time,  actual  data  for  FY  1987 
has  been  incorporated  in  the  1987 
Repayment  Study;  which  has  had  some 
effect  on  future  estimates.  With  actual 
data  for  FY  1987,  the  cost  evaluation 
period  now  extends  from  FY  1988 
through  FY  1991.  This  study  is  an  update 
of  the  1986  Power  Repayment  Study 
which  was  based  on  a  cost  evaluation 
period  of  FY  1986  through  FY  1990.  The 
most  significant  di^erence  in  the  two 
studies  results  from  extending  the  cost 
evaluation  period  the  additional  year 
and  updating  costs  to  current  levels.  The 
Schedule  of  Significant  Changes  and 
Comparison  of  Previous  Forecast  with 
Actual  Results  and  Present  Forecast  of 
the  1987  Power  Repayment  Study 
compares  the  1986  and  1987  Studies. 


SWPA  continues  to  malce  significant 
progress  toward  repayment  of  the 
Federal  investment  in  the  Sam  Rayburn 
Dam.  Through  FY  1967,  repayment 
status  for  the  Sam  Rayburn  Dam  Project 
is  $5,540,871,  which  represents 
approximately  23  percent  of  the 
$23,822,361  Federal  investment  in  the 
project.  The  status  of  repayment  has 
increased  almost  18  percent  above  the 
$4,537,000  noted  by  the  FERC  in  their 
Order  issued  March  13, 1987. 

The  FERC  also  previously  indicated 
an  interest  in  SWPA's  progress  toward 
repayment  as  compared  to  various 
amortization  methods  which  assume 
scheduled  payments  without  ever  falling 
behind.  SWPA  has  prepared  an  analysis 
which  indicates  that  under  such  a 
scheduled  compound  interest 
amortization  method  SWPA  would  have 
repaid  approximately  23  percent  of  the 
Federal  investment  through  FY  1987.  The 
1987  Power  Repayment  Study  shows 
that  Sam  Rayburn  Dam  repayment 
status  will  reach  the  level  of  the 
scheduled  compound  interest 
amortization  method  by  the  end  of  FY 
1988.  As  an  additional  matter  of  interer.t, 
SWPA's  financial  records  indicate  that 
through  FY  1987,  amortization  for  the 
project  exceeds  accumulated 
depreciation  of  $2,215,434  (based  on 
compound  interest  depreciation  and  an 
average  service  life  exceeding  80  years) 
by  $3,325,437. 

Comments  &  Responses 

The  Southwestern  Power 
Administration  received  one  written 
reply  concerning  the  notice  published  in 
the  Federal  Register,  November  18, 1987, 
announcing  the  proposed  Sam  Rayburn 
Dam  power  rate  increase. 

Comment: 

By  letter  dated  February  8. 19JW,  Sam 
Rayburn  Dam  Electric  Cooperative,  Inc., 
(SRDEC)  expressed  no  opposition  or 
objection  to  the  implementation  of  the 
proposed  annual  rate  of  $1,810,368  for 
the  sale  of  power  and  energy  from  Sam 
Rayburn  Dam.  SRDEC  expressed  their 
concern  that  the  Corps  O&M  expenses 
comprise  a  major  portion  of  the  rate 
increase  and  there  is  little  supporting 
detail  on  how  the  Corps  of  Engineers 
arrive  at  their  estimate. 

Response: 

The  Southwestern  Power 
Administration  continues  to  work 
closely  with  the  Corps  of  Engineers  in 
preparing  estimates  of  O&M  expenses. 
The  O&M  estimates  prepared  by  the 
Corps  of  Engineers  appear  to  have  been 
relatively  consistent  with  actual 
expenses  incurred. 


The  Sam  Rayburn  Dam  Electric 
Cooperative  has  proposed  that  a 
working  group,  comprised  of  the  Corps 
of  Engineers,  Sam  Rayburn  Dam  Electric 
Cooperative  and  Southwestern  Power 
Administration,  meet  to  discuss  issues 
of  mutual  interest  related  to  the  Sam 
Rayburn  Dam.  SWPA  fully  supports  this 
proposal  and  will  be  scheduling  a 
meeting  in  the  near  future. 

Availability  of  Information 

Information  regarding  this  rate 
proposal  including  studies,  comments 
and  other  supporting  material,  is 
available  for  public  review  and 
comment  in  the  o^ces  of  the 
Southwestern  Power  Administration, 
333  West  4th,  Tulsa,  Oklahoma  74103. 

Administrator's  Certification 

The  1987  Revised  Sam  Rayburn  Dam 
Power  Repayment  Study  indicates  that 
the  increased  annual  Sam  Rayburn  Dam 
power  rate  of  $1,810,368  will  repay  all 
costs  of  the  project  including 
amortization  of  the  power  investment 
consistent  with  provisions  of 
Department  of  Energy  Order  No.  RA 
6120.2.  In  accordance  with  section  1  of 
Delegation  Order  No.  0204-108,  as 
amended  May  3a  1986  (51  FR  19744),  the 
Administrator  has  determined  that  the 
proposed  Sam  Rayburn  Dam  power  rate 
is  consistent  with  applicable  law  and  is 
the  lowest  possible  rate  consistent  with 
sound  business  principles  in  accordance 
with  section  5  of  the  ¥\ooA  Control  Act 
of  1944. 

Environment 

The  environmental  impact  of  the 
proposed  Sam  Rayburn  Dam  power  rate 
has  been  analyzed  in  consideration  of 
the  Department  of  Energy 
"Environmental  Compliance  Guide". 
The  amount  of  the  proposed  increase 
does  not  warrant  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  in  accordance  with  these 
regulations. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm, 
approve  and  place  in  effect  on  an 
interim  basis,  effective  July  1, 1988,  the 
proposed  annual  rate  of  $1,810,368  for 
the  sale  of  power  and  energy  from  Sam 
Rayburn  Dam  to  Sam  Rayburn  Dam 
Electric  Cooperative,  Inc.,  under 
Contract  No.  14-02-0001-1124,  as 
amended  November  1, 1980.  The  rate 
shall  remain  in  e^ect  on  an  interim 
basis  through  September  30, 1991,  or 
until  the  FERC  confirms  and  approves 
the  rate  on  a  final  basis. 


Issued  at  Washington,  DC,  this  24th  day  of 
June  1988. 

Jmeph  F.  Salgado, 

Under  Secretary. 

(FR  Doc.  88-15594  Filed  7-11-88:  8:45  am) 

MLUNG  CODE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 

AGENCY 

[OPTS-59261A;  FRL-3413-1] 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  EPA). 
action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-68-13.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  July  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Wright,  III,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611, 401  M  St. 
SW.,  Washington,  DC  20460.  (202-328- 
7800). 

SUPPLEMENTARY  INFORMATION:  Section  5 
(h)(1)  TSCA  authorizes  EPA  to  exempt 
persons  from  premanufacture 
notification  (PMM)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  Rnds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  signiHcant 
doubt  on  its  Hnding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury 

EPA  hereby  approves  TME-88-13. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  speciHed  in  the 
application.  All  other  conditions  and 


restrictions  described  in  the  appUcation 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-68-13.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  that  approved  in  the  TME. 
In  addition,  the  applicant  shall  maintain 
the  following  records  until  five  years 
after  the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments  to 
each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  IME 
substance. 

T-88-13 

Sate  of  Receipt  May  11, 1988. 

Notice  of  Receipt  June  13, 1988  (53  FR 
22044). 

Applicant  Confidential. 

Chemical:  (G)  Organic  dye. 

Use:  (G)  Electrostatic  imaging  toner 
additive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  Thirty  days, 
commencing  on  first  day  of 
manufacture. 

Risk  Assessment  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  June  23, 1988. 
Wendy  Cleland-Hamnett 
Deputy  Director,  Chemical  Control  Division, 
Office  of  Toxic  Substances. 
|FR  Doc.  88-15567  Filed  7-11-88;  8:45  am) 
BILUNG  CODE  6560-SO-M 


[OPTS-59260A;  FRL-3413-2) 

Certain  Chemicals;  Approval  of  a  test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 
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r:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-fl8-12.  The  test  marketing 
conditions  are  described  below. 
EFFECnve  DATC:  July  12, 198a 
FOR  RmTNCR  MFOmiATION  CONTACT: 

Robert  Wright,  III,  Premanufacture 
Notice  Management  Branch.  Chemical 
Control  Division  (TS-794).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-613, 401  M  St. 
SW.,  Washington,  DC  20460,  (202-382- 
7800). 

suPFLCMCirrARv  information:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  flnds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-88-12. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-88-12. 

1.  A  bill  of  lading  accompanying  each 
shipment  must  state  that  the  use  of  the 
substance  is  restricted  to  that  approved 
in  the  TME. 

2.  The  applicant  must  ensure  that  all 
persons  who  may  be  dermally  exposed 
to  the  TME  substance  during 
manufacturing  and  processing  are 
provided  with  and  required  to  wear 
gloves  determined  by  the  applicant  to  be 
impervious  to  the  TME  substance  under 
the  conditions  of  exposure,  including 
duration  of  exposure.  The  applicant 
shall  make  this  determination  either  by 
testing  the  gloves  under  the  conditions 


of  exposure  or  by  evaluating  the 
specifications  provided  by  the 
manufacturer  of  the  gloves.  Testing  or 
evaluation  of  specifications  shall 
include  consideration  of  permeability, 
penetration,  and  potential  dermal  and 
mechanical  degradation  by  the  TME 
substance  and  associated  chemical 
substances. 

3.  The  Applicant  shall  maintain  the 
following  records  until  five  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

A.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments  to 
each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

D.  Any  determination  by  the  applicant 
that  gloves  used  by  persons  who  may  be 
dermally  exposed  to  the  TME  substance 
are  impervious  to  the  TME  substance. 

T-88-12 

Date  of  Receipt-  May  2, 1988. 

Notice  of  Receipt:  May  23. 1988  (53  FR 
18341). 

Applicant-  Confidential. 

Chemical:  (G)  Acidified  epoxy  resin. 

Use:  (G)  Coatings. 

Production  Volume:  Confidential 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  One  year, 
commencing  on  first  day  of 
manufacture. 

Risk  Assessment  EPA  identified 
concerns  for  mutagenicity  on 
oncogenicity  based  on  analogous 
chemical  substances.  However,  because 
persons  who  may  be  dermally  exposed 
to  the  TME  substance  will  be  required  to 
wear  impervious  gloves  and  no 
exposures  via  routes  other  than  the 
dermal  route  are  expected,  EPA  does 
not  believe  the  substance  will  present 
an  unreasonable  risk  to  human  health. 
EPA  also  identified  ecotoxicity  concerns 
based  on  acute  aquatic  test  data. 
However,  EPA  does  not  beUeve  the  TME 
substance  will  present  a  significant  risk 
to  the  environment  because  it  will  not 
be  released  to  water  during 
manufacturing,  processing,  or  use. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exeaption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 


Dated:  June  15, 1968. 
Wendy  CleUnd-Hamnatt, 
Deputy  Director.  Chemical  Control  Division, 
Office  of  Toxic  Sultttances. 
(FR  Doc.  8»-1SS08  Filed  7-11-88:  8:45  am] 
BiLUNG  COOC  Wfle-SMI 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Withdrawal  of  Statement  of  Policy 
Regarding  Loans  to  Corporation 
Examiners  l>y  National  Banks,  District 
Banks  and  State  Member  Banks  of 
Federal  Reeerve  System 

AQENCV:  Federal  Deposit  Insurance 
Corporation. 

action:  Withdrawal  of  policy  statement. 

summary:  The  Federal  Deposit 
Insurance  Corporation  (the  "FDIC")  is 
withdrawing  its  July  31, 1973  statement 
of  policy  (published  at  38  FR  21210.  Aug. 
6, 1973)  which  provides  that  no  loan  to 
an  FDIC  examiner  should  be  made  by  a 
national  bank,  district  bank,  or  state 
member  bank  which  is  afTiliated  in  a 
holding  company  system  or  otherwise 
with  an  insured  state  nonmember  bank 
(i.e.,  the  only  category  of  insured  banks 
which  the  FDIC  routinely  examines  and 
supervises),  and  no  such  loan  should  be 
accepted  by  an  FDIC  examiner. 
Concurrent  with  the  withdrawal  of  this 
policy  statement,  the  Board  of  Directors 
of  the  FDIC  approved  a  proposed 
revision  of  Part  336  of  the  FDlC's 
regulations,  entitled  "Employee 
Responsibilities  and  Conduct," 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  which,  in  pertinent 
pari,  would  prohibit  an  FDIC  examiner 
from  becoming  obligated  on  an 
extension  of  credit,  including  credit 
extended  through  the  use  of  a  credit 
card,  only  from  an  insured  state 
nonmember  bank  but  would  disqualify 
an  examiner  from  participating  in  any 
examination,  audit,  visitation,  or 
investigation  of,  or  from  otherwise 
taking  any  action  on  behalf  of  the  FDIC 
with  regard  to,  any  bank,  financial 
institution,  or  other  person  that  has, 
either  directly  or  indirectly,  extended 
credit  to  the  examiner. 

EFFECTIVE  DATE:  July  12. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Katharine  A-  Corigliano,  Ethics  Program 
Manager,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  Washington,  D.C.  20429, 
(202)  898-727Z 

By  order  of  the  Board  of  Directors.    . 
Dated  at  Washington.  D.C,  this  sixth  day 
of  July,  1988. 


Federal  Deposit  Insurance  Corporation, 

Hoyle  L  Robinson, 

Executive  Secretary. 

(FR  Doc.  88-15592  Filed  7-11-88:  8:45  am] 

aailNG  CODE  •714-01-M 

Privacy  Act  of  1974;  Amendment  to 
Existing  System  of  Records 

agency:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 
action:  Notice  of  proposed  changes  to 
system  of  records:  "Employee  Financial 
Disclosure  Statements." 

SUMMARY:  The  FDIC  is  issuing  for  public 
comment  a  revision  of  its  system  of 
records  for  Employee  Financial 
Disclosure  Statements.  This  change  is 
being  proposed  to  (1)  reflect  the  addition 
of  the  Employee  Certification  and 
Acknowledgement  of  FDIC  Standards  of 
Conduct  Regulation  to  the  system;  (2) 
reflect  the  addition  of  the  Statement  of 
Credit  Card  Obligation  in  Insured  State 
Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention — Notice  of  Disqualification; 
(3)  delete  Financial  Disclosure  Reports 
submitted  pursuant  to  title  II  of  the 
Ethics  in  Government  Act  of  1978  from 
the  FDIC  system  because  they  are 
already  included  in  Office  of  Personnel 
Management  government-wide  system 
OPM/Govt-4;  (4)  reflect  a  change  in 
system  location  from  one  location  in 
Washington,  D.C,  to  de^gnated 
divisional,  regional,  and  consolidated 
offices  of  the  FDIC;  and  (5)  generally 
clarify  and  update  the  system. 
DATES:  Comments  must  be  submitted  by 
September  12, 1988. 
addresses:  Comments  should  be 
addressed  to  Hoyle  L.  Robinson, 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550 17th  Street, 
NW.,  Washington,  DC  20429,  or  hand- 
delivered  to  Room  6108  at  the  same 
address,  Monday  through  Friday, 
between  the  hours  of  9  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT. 

Katharine  A.  Corigliano,  Ethics  Program 
Manager,  550 17th  Street,  NW., 
WashLigton.  DC  20429,  (202)  898-7272, 
or  Donald  L  Rosholt,  Deputy  Ethics 
Counselor,  550 17th  Street,  NW., 
Washington,  DC  20429,  (202)  89»-7271. 

SUPPLEMENTARY  INFORMATION:  The 
FDIC  is  publishing  elsewhere  in  this 
issue  of  the  Federal  Register,  concurrent 
with  this  proposed  revision  to  its 
Privacy  Act  system  of  records  entitled 
"Employee  Financial  Disclosure 
Statements,"  a  proposed  revision  to  Part 
336  of  its  regulations  (12  CFR  Part  336) 
entitled  "Employee  Responsibilities  and 
Conduct."  That  proposed  revision  to 
Part  336  would,  among  other  things. 


eliminate  one  semiannual  filing  of  the 
Confidential  Report  of  Indebtedness 
required  to  be  filed  by  certain  FDIC 
employees  and  decentralize  the 
collection  and  retention  of  the  records  in 
the  system  to  designated  divisional, 
regional,  and  consolidated  offices  of  the 
FDIC.  The  latter  change  necessitates  a 
companion  change  in  the  system  of 
records.  Another  change  is  being 
brought  about  by  the  existence  of  an 
Office  of  Personnel  Management 
government-wide  system,  found  at  49  FR 
36949,  36962  (Sept.  20, 1984),  which 
covers  Financial  Disclosure  Reports 
(Standard  Form  278).  Those  reports  are 
currently  listed  as  a  covered  record 
category  in  the  existing  FDIC  system. 
The  FDIC  therefore  intends  to  delete  this 
category  from  its  system  and  follow  the 
government-wide  system  with  respect  to 
such  reports.  The  system  will  be 
amended  to  include  within  the 
categories  of  covered  records  the 
Employee  Certification  and 
Acknowledgement  of  FDIC  Standards  of 
Conduct  Regulation,  that  is  designed  to 
identify  compliance  with  Part  336,  which 
requires  that  all  employees  receive  a 
copy  of  the  standards  of  conduct  within 
30  days  of  commencement  of 
employment.  It  will  also  be  amended  to 
include  within  the  categories  of  covered 
records  the  Statement  of  Credit  Card 
Obligation  in  Insured  State  Nonmember 
Bank  and  Acknowledgement  of 
Conditions  for  Retention — Notice  of 
Disqualification,  that  is  designed  for  the 
purpose  of  providing  a  system  for 
examiners  and  other  covered  employees 
of  the  Division  of  Bank  Supervision  to 
report  compliance  with  credit  card 
restrictions  and  self-disqualification 
from  the  examination  and  supervision 
processes. 

Finally,  the  proposed  changes  reflect  a 
general  clarification  and  update  of  the 
language  in  the  system.  Accordingly,  the 
Board  of  Directors  of  the  FDIC  proposes 
to  revise  the  Employee  Financial 
Disclosure  Statements  system  to  read  as 
follows: 

FDIC  30-64-0006 

SYSTEM  name: 

Employee  Financial  Disclosure 
Statements  System. 

SYSTEM  location: 

Confidential  Statements  of 
Employment  and  Financial  Interests, 
Reports  of  Interest  in  Bank  Securities 
and  Interest  in  FDIC  Decision, 
Confidential  Reports  of  Employment 
Upon  Resignation,  Employee 
Certification  and  Acknowledgement  of 
FDIC  Standards  of  Conduct  Regulation, 
Statement  of  Credit  Card  Obligation  in 


Insured  State  Noiunember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention — ^Notice  of  Disqualification, 
and  related  records  are  located  in 
designated  divisional,  regional,  or 
consolidated  offices  to  which 
individuals  covered  by  the  system  are 
assigned.  Duplicate  copies  of  the  above 
records  are  maintained  in  the  Office  of 
the  Executive  Secretary,  FDIC,  550 17th 
Street.  NW.,  Washington,  DC  20429,  for 
the  purpose  of  certification  of  review 
and  resolution  of  conflicts  of  interest 
disclosed  therein.  Confidential  Reports 
of  Indebtedness  and  related  records  are 
located  in  the  Office  of  the  Executive 
Secretary.  A  Ust  of  the  FDIC's  divisional 
and  regional  offices  is  available  from 
the  Office  of  Corporate 
Communications,  FDIC,  550 17th  Street, 
NW.,  Washington,  DC  20429.  (202)  89fr- 
6996.  A  list  of  the  FDIC's  consolidated 
offices  is  available  from  the  Operations 
Branch,  Division  of  Liquidation,  FDIC, 
550 17th  Street.  NW.,  Washington,  DC 
20429. 

CATEOORIES  OF  INDIVIDUAtS  COVEWEO  SV  THE 
SYSTEM: 

Current  and  former  FDIC  officers, 
employees,  and  special  government 
employees  required  to  file  any  of  the 
following  forms:  (1)  Confidential 
Statement  of  Employment  and  Financial 
Interests;  (2)  Confidential  Report  of 
Indebtedness;  (3)  Report  of  Interest  in 
Bank  Securities  and  Interest  in  FDIC 
Decision;  (4)  Confidential  Report  of 
Employment  Upon  Resignation;  (5) 
Employee  Certification  and 
Acknowledgement  of  FDIC  Standards  of 
Conduct  Regulation;  (6)  Statement  of 
Credit  Card  Obligation  in  Insured  State 
Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention — Notice  of  Disqualification. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Information  in  this  system  includes 
data  directly  furnished  by  the  individual 
on  the  following  six  forms  or  related 
records  that  may  be  generated  in  the 
course  of  the  FDIC's  administration  of 
Executive  Orders  11222  and  12565  and/ 
or  12  CFR  Part  336: 

(1)  Confidential  Statement  of 
Employment  and  Financial  Interests — 
Contains  statements  of  personnel  and 
family  holdings,  interests  in  business 
enterprises  and  real  property,  creditors, 
and  outside  employment. 

(2)  Confidential  Report  of 
Indebtedness — Contains  information  on 
extensions  of  credit  (loans  and  credit 
cards)  by  FDIC-insured  banks  and 
affiliates  of  FDIC-insured  banks  and 
non-insured  banks;  may  also  contain 
memoranda  and  correspondence 


BEST  COPY  AVAILABLE 
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relating  to  requests  for  approval  of 
certain  loans  extended  by  insured  banks 
or  affiliates  tliereof. 

(3)  Report  of  Interest  in  Bank 
Securities  and  Interests  in  FDIC 
Decision — Contains  information  on 
whether  or  not  an  employee  owns  or 
controls,  directly  or  indirectly,  any 
securities  of  insured  banks  or  affiliates 
thereof,  and  if  so,  lists  specific 
securities,  the  nature  and  extent  of  such 
interests  and  the  manner  of  acquisition, 
contains  information  on  other  outside 
interests  which  may  have  an  impact  on 
an  employee's  official  duties,  and  may 
contain  memoranda  and  correspondence 
relating  to  requests  for  approval  of 
retention  of  bank  securities  by 
employees. 

(4)  Confidential  Report  of  Employment 
Upon  Resignation — Contains 
information  as  to  the  employee's 
prospective  employer,  the  nature  of  the 
business  or  organization  activities  of  the 
prospective  employer,  the  position  the 
employee  will  occupy,  dates  of 
negotiation  for  such  employment,  and 
the  employee's  official  involvement,  if 
any,  with  the  prospective  employer. 

(5)  Employee  Certification  and 
Acknowledgement  of  FDIC  Standards  of 
Conduct  Regulation — Contains 
employee's  certification  and 
acknowledgment  that  he  or  she  has 
received  a  copy  of  the  standards  of 
conduct  has  viewed  the  FDIC 
Orientation  Ethics  Video,  and  has  a 
positive  responsibility  to  comply  with 
the  standards  of  conduct. 

(6)  Standards  of  Credit  Card 
Obligation  in  Insured  State  Nonmember 
Bank  and  Acknowledgement  of 
Conditions  for  Retention— Notice  of 
Disqualification — Contains  a  Division  of 
Bank  Supervision  employee's  disclosure 
of  credit  extended  through  the  use  of  a 
credit  card  by  a  bank  headquartered 
outside  of  the  employee's  region  of 
assignment  and  acknowledgement  of 
disqualification  from  participating  in 
any  manner  affecting  the  creditor. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  402  of  E.0. 11222,  3  CFR  Part 
306  (1964-1965),  as  amended  by  E.O. 
12565,  3  CFR  Part  229  (1987);  section  9  of 
the  Federal  Deposit  Insurance  and  Act 
(12  U.S.C.  1819). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDNM  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  system  may  be 
disclosed,  where  the  Director  of  the  U.S. 
Office  of  Government  Ethics  or  the 
Chairman  of  the  FDIC's  Board  of 
Directors  determines  that  good  cause 
has  been  shown  for  such  use: 


(1)  To  the  appropriate  federal,  state, 
or  local  agency  or  authority  responsible 
for  investigating  or  prosecuting  a 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
or  order  when  the  information  indicates 
a  violation  or  potential  violation  of  law 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute  or 
by  regulation,  rule,  or  order  issued 
pursuant  thereto. 

(2)  To  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual. 

(3)  To  any  source  where  necessary  to 
obtain  information  relevant  to  a  conflict- 
of-interest  investigation  or 
determination. 

(4)  To  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  or 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  course  of  civil  discovery,  litigation  or 
settlement  negotiations,  or  in  connection 
with  the  criminal  proceedings. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRICVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 

RETmEVABiUTV: 

Indexed  by  name  and,  in  the  Office  of 
the  Executive  Secretary,  on  an 
automated  system  also  indexed  by 
name. 

safeguards: 

Maintained  in  lockable  metal  file 
cabinets  in  lockable  offices  and,  in  the 
Office  of  Executive  Secretary,  on  a 
password-protected  automated  index 
system. 

RETENTION  AND  DISPOSAU 

Retained  for  six  years  and  then 
destroyed  by  shredding  except  that 
documents  needed  in  an  ongoing 
investigation  will  be  retained  until  no 
longer  needed  in  the  investigation. 

SYSTEM  MANAOER<8)  AND  ADDRESS: 

Ethics  Counselor,  Federal  Deposit 
Insurance  Corporation,  550-17th  Street 
NW.,  Washington,  D.C.  20429. 

NOTIFICATION  PROCEDURE: 

Requests  must  be  in  writing  and 
addressed  to  the  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  55(>-17th  Street  N.W., 
Washington,  DC  20429.  The  request 
must  contain  the  name  and  office  of  the 
individual  covered  by  the  system. 

RECOAO  ACCESS  PNOCEOURES: 

Same  as  "Notification"  above. 


CONTESTNMI 

Same  as  "Notification"  above. 

RECORD  SOUnCa  CATCOOMIS: 

The  information  is  obtained  from  the 
individual  on  whom  the  record  is 
maintained  or  a  person  designated  by 
him  or  her  and  from  the  FDIC's  Ethics 
Counselor  and  support  personnel. 
Information  may  also  be  obtained  from 
other  parties  to  whom  the  FDIC  has 
supplied  information  in  connection  with 
evaluating  the  records  maintained  in  the 
Employee  Financial  Disclosure 
Statements  system. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OP  THE  ACT:  None. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  sixth  day  of 
July,  1988. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[PR  Doc.  88-15593  Filed  7-11-88:  8:45  am] 
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Privacy  Act  of  1974;  Proposed  New 
System  of  Records 

agency:  Federal  Deposit  Insurance 
Corporation  ( "FDIC "). 
action:  Notice  of  proposed  new  system 
of  records:  "Fitness  Center  Records 
System." 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  5  U.S.C.  552a,  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  gives  notice  of  the  establishment 
of  a  new  system  of  records  entitled 
"Fitness  Center  Records  System." 
DATE:  Comments  on  the  establishment 
of  the  system  must  be  submitted  by 
August  11, 1988.  The  system  will  become 
effective  on  September  26, 1988.  unless  a 
superseding  notice  to  the  contrary  is 
published  before  that  date. 
ADDRESSES:  Comments  should  be 
addressed  to  Hoyle  L  Robinson, 
Executive  Secretary,  FDIC,  550 17th 
Street.  NW.,  Washington,  DC  20429,  or 
hand-delivered  to  the  same  address 
between  9:00  a.m.  and  5:00  p.m.,  Monday 
through  Friday.  Comments  are  available 
for  public  inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Feldman,  Deputy  Executive 
Secretary,  tel:  (202)  89^-3811,  or  Nancy 
Beth  Spence,  Attorney,  tel:  (202)  898- 
3504.  FDIC.  550 17  Street,  NW., 
Washington,  DC  20429. 
SUPM^MCNTARV  MPONMATION:  The 

FDIC  is  establishing  a  new  system  of 
records,  the  Fitness  Center  Records 
System,  as  part  of  its  opening  of  an 


employee  Fitness  Center.  The  system 
consists  of  the  following  documents  for 
each  employee  Fitness  Center  member: 
a  medical  history  questionaire.  a  fitness 
evaluation  form  and  subsequent 
reevaluation  forms,  an  index  card 
showing  the  dates  of  fitness  evaluations, 
a  prescribed  program  of  exercise,  a  copy 
of  the  payroll  deduction  form 
authorizing  payment  of  Fitness  Center 
membership  fees.  and.  where  applicable, 
an  exit  questionaire.  completed  upon 
termination  of  memiwrship  and  a  form 
to  stop  payroll  deduction.  The  purpose 
of  the  system  is  to  assure  the  safety  and 
appropriateness  of  any  program  of 
exercise  undertaken  by  the  member  and 
to  measure  the  success  of  the  program. 

Information  in  the  system  will  be 
furnished  primarily  by  the  Fitness 
Center  member  and  includes  the 
member's  name,  gender,  age  and  history 
of  certain  medical  conditions:  the  name 
of  his  or  her  physician  and  of  any 
prescription  or  over-the-counter 
medicines  taken  on  a  regular  basis:  the 
name  and  address  of  a  person  to  be 
notified  in  case  of  emeigency.  Also 
included  is  information  on  the  member's 
degree  of  physical  fitness  and  his  or  her 
fitness  activities  and  goals.  Information 
in  the  system  will  be  available  to  the 
individual  member. 

Accordingly,  the  Board  of  Directors 
proposes  the  establishment  of  the 
following  system  of  records: 

FDIC  3&-«4-0021 

SYSTEM  name: 

Fitness  Center  Records  System. 

SYSTEM  LOCATION: 

Fitness  Center,  Division  of  Accounting 
and  Corporate  Services,  FDIC,  550 17th 
Street,  NW.,  Washington,  DC  20429. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

FDIC  employees  who  apply  for 
membership  in  the  Fitness  Center. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Principally  contains  the  individual's 
name,  gender,  age,  history  of  certain 
medical  conditions;  the  name  of  the 
individual's  personal  physician  and  of 
any  prescription  or  over-the-counter 
drugs  taken  on  a  regular  basis;  the  name 
and  address  of  a  person  to  be  notified  in 
case  of  emergency.  Also  contains 
information  on  the  individual's  degree  of 
physical  fitness  and  his  or  her  fitness 
activities  and  goals.  Also  contains 
forms,  memoranda,  or  correspondence, 
as  appropriate,  related  to  the  employee's 
membership  in  Fitness  Center. 


authority  for  maintenance  of  the 
system: 

12  U.S.C.  1819. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  the  system  may  be 
disclosed: 

(1)  To  the  FDIC's  staff  nurse  for 
inclusion  in  Health  Unit  files. 

(2)  To  a  physician  retained  by  the 
FDIC  in  order  to  determine  whether  a 
physical  examination  is  necessary 
before  a  program  of  exericise  is 
undertaken  by  a  member. 

(3)  To  a  member's  personal  physician 
where  it  is  determined  that  a  physical 
examination  is  necessary  before 
commencement  of  a  program  of 
exercise. 

(4)  To  the  individual  listed  as  an 
emergency  contact,  in  the  event  of  an 
emergency. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAHNNG  AND 
DISPOSING  OF  RECORDS: 

STORAGE: 

Information  recorded  on  paper  forms 
is  stored  in  folders  in  file  cabinets. 
Information  recorded  on  index  cards  is 
stored  in  a  card  file  box. 


Indexed  by  name  of  Fitness  Center 
member. 

SAFEGUARDS: 

Completed  forms  will  be  stored  in 
lockable  file  cabinets.  Only  authorized 
personnel  will  have  access  to  areas  in 
which  infoimation  is  stored. 

RETENTION  AND  DISFOSAU 

All  records  are  updated  when 
necessary  to  reflect  changes  and 
maintained  as  long  as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Fitness  Director,  Division  of 
Accounting  and  Corporate  Services, 
FDIC,  550 17th  Street,  NW.,  Washington, 
DC  20429. 

NOTIFICATION  PROCEDURE: 

Requests  must  be  in  writing  and 
addressed  to  the  Office  of  the  Executive 
Secretary.  FDIC,  550 17  Street.  NW.. 
Washington,  DC  20429.  Individuals 
requesting  their  own  records  must 
provide  their  names  and  addresses. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "NOTinCATION"  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "NOTIFICATION"  above. 


Information  is  principally  obtained 
from  the  individual  upon  whom  the 
record  is  maintained.  Some  information 
will  be  provided  by  the  Fitness  Director 
and.  in  certain  cases,  by  a  physician 
retained  by  the  FDIC  and  by  the 
individual's  personal  physician. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 

By  direction  of  the  Board  of  Directors. 

Dated  at  Washington.  DC.,  this  6th  day  of 
luly  1988. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[PR  Doc.  88-15598  Filed  7-11-88;  8:45  am] 

BILUNG  COOE  S714-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  AC-724] 

The  Lincoln  Savings  Bank,  FSJB^  New 
York.  NY;  Final  Action  Approval  of 
Conversion  Application 

Date:  July  a  1988. 

Notice  is  hereby  given  that  on 
December  30, 1987,  the  General  Counsel 
and  the  Director  of  the  Office  of 
Regulatory  Policy.  Oversight  and 
Supervision  (or  their  respective 
designees),  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
The  Uncohi  Savings  Bank,  F.S.B.,  New 
York,  New  York  ("Uncoln"),  for 
permission  to  convert  to  the  stock  form 
of  organization  pursuant  to  a  voluntary 
supervisory  conversion,  and  the 
Application  H-(e)l  filed  by  Lincorp,  Ina, 
Unicorp  American  Corporation.  Unicoip 
Canada  Corporation,  and  Townsview 
Properties  Limited,  to  acquire  control  of 
Lincoln. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 
Assistant  Secretary. 
{FR  Doc  88-15602  Filed  7-11-88: 8:45  am] 

BRJJNG  OOOE  C720.«1-4i 


[No.  AC-725] 

Riverhead  Savings  Bank,  F.S.B., 
Rivertiead,  NY;  Fmal  Action  Approval 
of  Conversion  Applicatton 

Date:  July  6. 1988. 

Notice  is  hereby  given  that  on  April 
26, 1988,  the  General  Counsel  and  the 
Director  of  the  Office  of  Regulatory 
Policy,  Oversight  and  Supervision  (or 
their  respective  designees),  acting 
pursuant  to  delegated  authority. 
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approved  the  application  of  Riverhead 
Savings  Banlc,  F.S.B.,  Riverhead.  New 
Yorlc  ("Riverhead"),  for  permission  to 
convert  to  the  stock  form  of  organization 
pursuant  to  a  voluntary  supervisory 
conversion,  and  the  Application  H-(e)l 
filed  by  American  Savings  Bank,  F.S.B., 
New  York,  New  York,  to  acquire  control 
of  Riverhead. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadina  Y.  Washington, 
Assistant  Secretary. 

[FR  Doc.  88-15603  Filed  7-11-88:  8:45  am] 
Biixma  cooe  (tm-oi-m 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

July  6. 1968. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(8]  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551  (202- 
452-3822). 

OMB  Desk  Officer— Robert  Neal,  Jr.— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3208,  Washington.  DC  20503  (202- 
395-7340). 

Proposal  to  Approve  Under  OMB 
Delegated  Authority  the  Revision  of  the 
Following  Report 

Report  title:  Consolidated  Financial 
Statements  for  Bank  Holding  Companies 
with  Total  Consolidated  Assets  of  $150 
Million  or  More  or  with  More  than  One 
Subsidiary  Bank. 

Agency  form  number:  FR  Y-9C. 

OMB  Docket  Number  7100-0128. 
(This  OMB  docket  number  includes  the 
FR  Y-9c.  Y-9LP  and  Y-9SP.  The  revision 
relates  only  to  the  FR  Y-9c). 

Reporters:  Bank  holding  companies. 

Annual  reporting  hours:  144,260. 


Number 

of 
respond- 

twurs 

Report 

FraquerKy 

per 
re- 

sponse 

FRY-9cand 

Y-9LP: 

For  bank 

B47 

Quarterty 

25.25 

holding 

companies 

with  total 

consolidat- 

ed assets 

of  $150 

million  or 

more. 

For  bank 

401 

Ouartarly 

14.25 

holding 

companies 

with 

consolidat- 

ed assets 

ol  less 

than  S150 

million  in 

total  assets 

bot  which 

have  more 

than  one 

subsidiary 

bank. 

FR  Y-9SP 

5.121 

Semiannu- 

3 

ally. 

Significant  effect  on  small  businesses 
is  not  expected. 

General  description  of  report:  This 
report  is  required  by  law  (12  U.S.C. 
1644).  Certain  portions  may  occasionally 
be  given  confidential  treatment  (5  U.S.C. 
552  (b)(4)  and  (b)(6)). 

This  report  is  the  primary  source  of 
information  for  the  Federal  Reserve 
System's  bank  holding  company 
surveillance  function  in  its  ongoing 
monitoring  of  the  financial  conditions  of 
these  institutions.  One  revision  is 
proposed,  to  collect  separate  data  on 
federal  funds  and  securities  repurchase 
transactions. 

Board  of  Governors  of  the  Federal  Reserve 
System.  ]uly  6. 1988. 
William  W.  Wiles. 
Secretary  of  the  Board. 
\VK  Doc.  88-15530  Filed  7-11-88:  8:45  am) 
BIUJNO  CODE  e210-01-M 


Correction;  Business  Bancorp 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  88- 
14817)  pubhshed  at  page  25010  of  the 
issue  for  Friday.  July  1. 1988. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco,  the  comment  period  for 


Business  Bancorp  is  changed  to  close  on 
July  21. 1988. 

Board  of  Governors  of  the  Federal  Resr^rve 
System.  )uly  6, 198& 

Jamet  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-15534  Filed  7-11-88;  8:45  am] 

MLUNO  CODE  tailMII-M 

Community  Bank  System,  Inc^  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\'e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  29. 
1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  Community  Bank  System,  Inc.. 
Dewitt.  New  York;  to  merge  with 
Communicorp,  Inc..  Addison,  New  York, 
and  thereby  indirectly  acquire 
Community  National  Bank.  Addison. 
New  York. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Mechanicsville  Trust  S-  Savings 
Bank.  Trustee  of  The  Mechanicsville 
Trust  &  Savings  Bank  Employee  Stock 


y 


Ownership  Plan  ft  Trust.  Mechanicsville, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  75  percent  of  the 
voting  shares  of  Mechanicsville 
Bancshares,  Inc.,  Mechanicsville,  Iowa, 
and  thereby  indirectly  acquire  The 
Mechanicsville  Trust  &  Savings  Bank. 
Mechanicsville,  Iowa. 

2.  Merchants  National  Corporation, 
Indianapolis,  Indiana;  to  merge  with  BSB 
Bancorp,  Batesville.  Indiana,  and 
thereby  indirectly  acquire  Batesville 
State  Bank.  Batesville,  Indiana. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  M.O.  Packard  Investment  Company, 
Springville,  Utah;  to  merge  with  Kolob 
Investment  Company,  Springville,  Utah, 
and  thereby  indirectly  acquire  Central 
Bank  and  Trust  Company.  Springville, 
Utah. 

2.  U.S.  Bancorp,  Portland.  Oregon;  to 
acquire  100  percent  of  the  voting  shares 
of  Northwestern  Commercial  Bank. 
Bellingham.  Washington.  Comments  on 
this  application  must  be  received  by 
August  4. 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  8, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-15531  Filed  7-11-88:  8:45  amj 

MLUNO  cooe  621(H>1-M 


Flrstshares  of  Texas,  Inc^  Formation 
of.  Acquisition  by,  or  Merger  of  Bank 
HoMing  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  sections  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  banJc  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
section  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

"The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  ofHces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoiuces, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting  would  be  aggreived  by 
approval  of  the  proposal. 

Coments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  29, 1988. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas.  Texas  75222: 

1.  FirstShares  of  Texas,  Inc.,  Marshall. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  First  National  Bank 
of  Marshall.  Marshall,  Texas. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  The 
First  National  Company  of  Marshall. 
Marshall.  Texas,  and  thereby  engage  in 
making,  acquiring  and/or  servicing 
loans  for  itself  or  for  others  pursuant  to 
section  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  6. 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-15532  Filed  7-11-88:  8:45  am) 

BILUNG  CODE  6210-01-M 


Texas  Commerce  Bancshares,  inc.  et 
al.;  Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  imder 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoiuties, 
decreased  or  unfair  competition, 
confUcts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  26. 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street  New  York.  New  York 
10045: 

1.  Texas  Commerce  Bancshares,  Inc.. 
Houston.  Texas;  to  engage  de  novo 
through  its  subsidiary.  Texas  Commerce 
Information  Systems,  Inc..  Houston. 
Texas,  in  the  provision  to  others  of  data 
processing  and  data  transmission 
services,  faciUties,  data  bases,  or  access 
to  such  services,  facilities,  or  data  bases 
by  any  technological  means  in 
connection  with  any  financial,  banking 
or  economic  data  pursuant  to 

§  225.25(b)(7)  of  die  Board's  Regulation 
Y. 

2.  Westpac  Banking  Corporation, 
Sydney,  Australia;  to  engage  de  novo 
through  its  subsidiary,  Mase  Westpac, 
Inc..  New  York,  New  York,  in  bullion 
industry  financing  pursuant  to 

§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  on 
a  worldwide  basis. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  United  Community  Corporation, 
Oklahoma  City.  Oklahoma;  to  engage 
de  novo  in  providing  tax  planning  and 
tax  preparation  services  pursuant  to 
§  225.25(b)(21)  of  the  Board's  Regulation 
Y.  Comments  on  this  application  must 
be  received  by  July  29. 1988. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  July  B,  1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-15533  Filed  7-tl-88;  8:45  am] 

BftJJMQ  CODE  M1»4V4I 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Emplofy««  TYwift  Advisory  Council; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  a  notice  is  hereby  given 
of  the  following  committee  meeting: 

Name:  Employee  Thrift  Advisory 
Council. 

Time  and  date:  10:00  a.m.,  July  26. 
ig8& 

Place:  Fifth  Floor  Conference  Room. 
Federal  Retirement  Thrift  Investment 
Board.  805  Fifteenth  Street.  N.W.. 
Washington,  D.C. 

Status:  Open. 

Matters  to  be  considered:  Approval  of 
the  minutes  of  the  April  19, 1988 
meeting;  report  of  Executive  Director  on 
Thrift  Savings  Plan  status;  interfund 
transfers;  selection  of  asset  managers — 
process  and  status;  frequency  of 
Employee  Thrift  Advisory  Council 
meetings:  and  new  business. 

Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Council.  For  further  information 
contact  )ohn  ).  OMeara  on  (202)  523- 
6367. 

Francis  X.  Cavanaugh, 
Executive  Director.  -, 

(FR  Doc.  8»-156()6  Filed  7-11-88:  8:45  am] 

MIXING  COOC  «710-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dockat  No.  88N-0256] 

Animal  Drug  Export;  Erythromycin 
Thiocyarate  Bulk 

AQENCv:  Food  and  Drug  Administration. 
action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  ANGUS  Biotech.  Inc.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  animal  drug  Erythromycin 
Thiocyanate  Bulk  to  Italy. 
ADDRESS:  Relevant  infonnation  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administratioa  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 


20657,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 
FON  njRTHn  INFORMATION  CONTACT. 

Beverly  B.  Bartolomeo.  Center  fin- 
Veterinary  Medicine  (HFV-100),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20657,  301-443- 
4500. 

suFnuBMHTANV  wronnATWst  He  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act]  (21 
U.S.C.  382))  provides  diat  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  govemed  by  section  802(b)  of  the  act. 
Section  802(bH3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(bK3HC)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
apphcation  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
ANGUS  Biotech,  Inc.,  700  Henry  Ford 
Ave.,  P.O.  Box  787.  Wilmington,  CA 
90748-0787,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
animal  drug  Erythromycin  Thiocyanate 
Bulk  to  Italy.  The  drug  is  intended  for 
further  manufacture  as  an  active 
ingredient  in  medicated  feeds  for 
animals.  The  application  was  received 
and  filed  in  the  Center  for  Veterinary 
Medicine  on  July  5, 1988,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  0  ajn.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  July  22. 1988.  and 
to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 


This  notice  is  iasuad  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802. 
Pub.  L  99-660  (21  U.S.C  382))  and  under 
authority  delegated  to  the  Commisfiioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  )uly  6. 1988. 

RichHd  A.  CaiMvala. 

Deputy  Director.  Office  of  New  A  nimal  Drug 
Evaluation,  Center  fiar  Veterinary  Medicine. 

[FR  Doc.  86-15527  Rled  7-11-8B:  8:45  am] 

•NJJNG  COOC  41W-01-a 


IDocket  No.  8SM-0220] 

raragon  upvcai,  mc^  rieinanivi 
Apprawl  of  RuoroPorm  ™  (Paflufocon 
A)  Rigid  Qaa  Pif  wiiMils  Contact  Lens 
(Clear  and  TMad)  for  Extended  Wear 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  Paragon  Optical,  Inc.. 
Mesa,  AZ,  for  premarket  approval, 
under  the  Medical  Device  AJnendments 
of  1976,  of  the  spherical  FluoroPerm™ 
(paflufocon  A)  Rigid  Gas-Permeable 
Contact  Lens  for  extended  wear.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  May  31, 1986.  of  the  approval 
of  the  application. 

date:  Petitions  for  administrative 
review  by  August  11. 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  fior  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-SOS).  Food  and  Drug 
Administivtion.  Rm.  4-62.  5600  Fishers 
Une.  Rockville.  MD  20857. 


FOR  FURTHER  MFORMATION  CONTACT 

David  M.  Whipple,  Center  for  Devices 

and  Radiological  Health  (HFZ-460). 

Food  and  Drug  Administration,  8757 

Georgia  Ave.,  Silver  Spring,  MD  20910, 

301-427-7940. 

SUPFLEMENTARY  INFORMATION:  On 

March  9, 1988.  Paragon  Optical  Inc., 
Mesa,  AZ  8S201-0171.  submitted  to 
CDRH  a  supplemental  application  for 
premarket  approval  of  the  FluoroPerm™ 
(pafiufocon  A]  Rigid  Gas-Permeable 
Contact  Lens.  The  lens  is  indicated  for 
daily  and  extended  wear  from  1  to  7 
days  between  removals  for  cleaning  and 
disinfection  as  recommended  by  the  eye 
care  practitioner,  and  for  the  correction 
of  visual  acuity  in  not-aphakic  persons 
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with  nondiseased  eyes  that  are  myopic 
or  hyperopic  and  may  correct  corneal 
astigmatism  of  4.00  diopters  (D)  or  less 
that  does  not  interfere  with  visual 
acuity.  The  spherical  lens  ranges  in 
powers  from  —20.00  D  to  -)-8.00  D  and  is 
to  be  disinfected  using  the  chemical  lens 
care  system  specified  in  the  approved 
labeling.  The  blue-tinted  lens  contains 
the  color  additive  D&C  Green  No.  6  in 
accordance  with  the  color  additive 
listing  provisions  of  21  CFR  74.3206. 

On  Apil  22, 1988,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  supplemental 
application.  On  May  31, 1988,  CDRH 
approved  the  supplemental  application 
by  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  the  approved  contact 
lens  states  that  the  lens  is  to  be  used 
only  with  certain  solutions  for 
disinfection  and  other  purposes.  The 
restrictive  labeling  informs  new  users 
that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  contact  lenses  only.  The 
restrictive  labeling  needs  to  be  updated 
periodically,  however,  to  refer  to  new 
lens  solutions  that  CDRH  approves  for 
use  with  approved  contact  lenses  made 
of  polymers  other  than  polymethyl- 
methacrylate, to  comply  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  301  et  seq.),  and 
regulations  thereunder,  and  with  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  41-58),  as  amended.  Accordingly, 
whenever  CDRH  publishes  a  notice  in 
the  Federal  Register  of  approval  of  a 
new  solution  for  use  with  an  approved 
soft  contact  lens,  each  contact  lens 
manufacturer  or  PMA  holder  shall 
correct  its  labeling  to  refer  to  the  new 
solution  at  the  next  printing  or  at  any 
other  time  CDRH  prescribes  by  letter  to 
the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 


administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  U.S.C.  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  imder 
§  10.33(b)  (21  U.S.C.  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  infonnation  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  11, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  July  1, 1988. 
John  C.  ViUfortii. 

Director,  Center  for  Devices  and  Radiological 
Health. 
(FR  Doc.  88-15529  Filed  7-ll-«8;  8:45  am] 

BILLING  CODE  41S(M)t-M 


Health  Care  Financing  Administration 

Privacy  Act  of  1974 

agency:  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS). 
action:  Notice  of  New  System  of 
Records^ 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 


system  of  records,  "Common  Wori>  ing 
File  (CWF)".  HHS/HCFA/BPO  NO.  0»- 
70-0526.  We  have  provided  backgrotmd 
information  about  the  proposed  system 
in  the  "Supplementary  Information" 
section  below.  Although  the  Privacy  Act 
requires  only  that  the  "routine  uses" 
portion  of  the  system  be  published  for 
comment  HCFA  invites  comments  on 
all  portions  of  this  notice. 

DATES:  HCFA  filed  a  new  system  report 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate  and  the 
Administrator,  Office  of  Information  and 
Regulatory  Affairs,  Executive  Office  of 
Management  and  Budget  (EOMB),  on 
July  1, 1988.  The  new  system  of  records, 
including  routine  uses,  will  become 
effective  September  12, 1988,  unless 
HCFA  receives  comments  which  would 
warrant  modification  of  the  notice. 

ADDRESS:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  HCFA 
Privacy  Act  Officer,  Office  of 
Management  and  Budget,  Health  Care 
Financing  Administration,  Room  G-M-1. 
East  Low  Rise,  6325  Security  Boulevard. 
Baltimore,  Maryland  21207.  Comments 
received  will  be  available  for  inspection 
at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT 
John  Van  Walker,  Task  Force  for 
Standard  Systems,  Office  of  Program 
Operations  Procedures,  Bureau  of 
Program  Operations,  Health  Care 
Financing  Administration,  Room  G-C-7 
Meadows  East  Building.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 
Telephone  (301)  966-6965. 
SUPPLEMENTARY  INFORMATION:  This 

system  of  records  contains  beneficiary 
specific  Medicare  entitlement, 
utilization  and  claims  history 
information  and  is  designed  to  house 
this  data  in  one  location.  This  will  allow 
HCFA  to  properly  and  expeditiously  pay 
Medicare  benefits  to  or  on  behalf  of  the 
beneficiary  in  question.  Claims  would 
be  processed  to  this  file  prior  to 
payment.  This  concept,  at  the  least, 
provides  work  simplification  for 
Medicare  contractors.  In  addition,  it  is 
expected  that  several  other  benefits  will 
accrue,  such  as,  enhancing  the  ability  to 
apply  uniform  program  safeguards  and 
providing  for  a  quicker  and  more 
uniform  response  to  changes  in 
Medicare  policy.  This  system  also  has  a 
high  potential  for  saving  benefit  dollars. 
The  Privacy  Act  permits  us  to  disclose 
information  without  consent  of  the 
individual  for  "routine  uses" — that  is. 
disclosure  for  purposes  that  are 
compatible  with  the  purpose  for  which 
we  collect  the  information.  We 
anticipate  that  disclosure  under  the 
routine  uses  will  not  result  in  any 
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unwarranted  adverse  effects  on 
personal  privacy. 

Dated:  June  30, 1988. 
William  L.  Ropar. 

Administrator.  Health  Care  Financing 
Administration. 

o»-7o-osas 

SYSTEM  name: 

Common  Working  File  (CWF]. 

SECUmrV  CLEARANCe 

None. 

SYSTEM  location: 

Contact  system  manager  for  location 
of  records. 

CATEOOMES  OF  INDIVIOUALS  COVEREO  BY  THE 

system: 
Medicare  beneficiaries. 

CATEOOMES  OF  HECOWOS  IN  THE  SYSTEM: 

The  system  contains  all  information 
on  Medicare  Part  A  and  Part  B 
beneHciary  enrollment,  entitlement, 
utilization,  query  and  reply  activity, 
worker's  compensation.  Veterans 
Administration  (VA)  entitlement,  and 
Medicare  secondary  payer  records 
containing  other  party  liability 
insurance  information  necessary  for 
appropriate  Medicare  claim  payment. 
The  categories  of  records  are  Health 
Insurance  Master  Record,  Part  A 
Intermediary  Medicare  Claims  Record, 
Part  B  Carrier  Claims  Record,  Medicare 
Secondary  Payer  Record.  Third  Party 
Liability  Record,  Medicaid  Entitlement 
Record,  Health  Maintenance 
Organizations  Record,  and  Hospice 
Record. 

AUTHORITY  OF  MAINTENANCE  OF  THE  SYSTEM: 

Seconds  1818  and  1874  of  Title  XVIU 
of  the  Social  Security  Act  (42  U.S.C. 
1395h  and  1395kk). 

PURPOSE  OF  THE  SYSTEM: 

To  properly  pay  medical  insurance 
benefits  to  or  on  behalf  of  entitled 
beneficiaries. 

ROUTINE  USES  OF  REC0II0«  MAINTARIED  IN 
THE  SYSTES^  INCLUDMO  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

Disclosures  may  be  made  to: 

(1)  Claimants,  their  authorized 
representatives  or  representatives 
payees  to  the  extent  necessary  to  pursue 
claims  made  under  Title  XVIU  of  the 
Social  Secuirty  Act  (Medicare). 

(2)  Third-party  contacts  (without  the 
consent  of  the  individuals  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capability  to  manage 
his  or  her  affairs  or  to  his  or  eligibility 


for  or  entitleBient  to  benefits  under  the 
Medicare  program  when: 

(a)  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exist:  individual  is  incapable  or  of 
questionable  mental  capability,  cannot 
read  or  write,  cannot  afford  the  cost  of 
obtaining  the  information,  a  language 
barrier  exists,  or  the  custodian  of  the 
information  will  not.  as  a  matter  of 
policy,  provide  it  to  the  individual),  or 

(b)  "The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
acciuacy  of  information  presented  by 
the  individual  and  it  concerns  one  or 
more  of  the  following;  the  individual's 
eligibility  to  benefits  under  the  Medicare 
program;  the  amount  of  reimbursement; 
any  case  in  which  the  evidence  is  being 
reviewed  as  a  result  of  suspected  abuse 
or  fraud,  concern  for  program  integrity, 
or  for  quality  appraisal,  or  evaluation 
and  measurement  of  system  activities. 

(3)  Third-party  contacts  where 
necessary  to  establish  or  verify 
information  provided  by  representative 
payees  or  payee  applicants. 

(4)  The  Treasury  Department  for 
investigating  alleged  theft,  forgery,  or 
unlawful  negotiation  of  Medicare 
reimbursement  checks. 

(5)  The  U.S.  Postal  Service  for 
investigating  alleged  forgery  or  theft  of 
Medicare  checks. 

(6)  The  Department  of  Justice  for 
investigating  and  prosecuting  violations 
of  the  Social  Security  Act  to  which 
criminal  penalties  attach,  or  other 
criminal  statutes  as  they  pertain  to  the 
Social  Security  Act  programs,  for 
respresenting  the  Secretary,  and  for 
investigating  issues  of  fraud  by  agency 
officer  or  employees,  or  violation  of  civil 
rights. 

(7)  The  Railroad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Acts 
relating  to  railroad  employment. 

(8)  Peer  Review  Organizations  in 
connection  with  their  review  of  claims, 
or  in  connection  with  studies  of  other 
review  activities,  conducted  pursuant  to 
Part  B  of  Tide  XI  of  the  Social  Security 
Act. 

(9)  State  Licensing  Board  for  review  of 
unethical  practices  or  nonprofessional 
conduct. 

(10)  Providers  and  suppliers  of 
services  (and  their  authorized  billing 
agents)  directly  or  dealing  through  fiscal 
intermediaries  or  carriers,  for 
administration  of  provisions  of  title 
XVIII. 

(11)  An  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 


prevention  of  disease  or  disability:  or 
the  restoration  or  maintenance  of  health. 
ifHCFA: 

(a)  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained; 

(b)  Detemiinss  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  eniect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished: 

(c)  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project,  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except  for 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual. 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
desU'oyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or 

(d)  When  required  by  law: 
Secures  a  written  statement  attesting 

to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

(12)  State  welfare  departments 
pursuant  to  agreements  with  the 
Department  of  Health  and  Human 
Services  for  administration  of  State 
supplementation  payments  for 
determinations  of  eligibility  for 
Medicaid,  for  enrollment  of  welfare 
recipients  for  medical  insurance  under 
section  1843  of  the  Social  Security  Act. 
for  quality  control  studies,  for 
determining  eligibility  of  recipients  of 


assistance  under  tides  IV  and  XDC  of  the 
Social  Security  Act,  and  for  the 
complete  administration  of  the  Medicaid 
program. 

(13)  A  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office  at 
the  request  of  that  individual. 

(14)  State  audit  agencies  in  connection 
with  the  audit  of  Medicare  eligibility 
considerations.  Disclosures  of 
physicians'  customary  charge  data  are 
made  to  State  audit  agencies  in  order  to 
ascertain  the  correctness  of  title  XIX 
charges  and  payments. 

(15)  The  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components. 

is  a  party  to  litigation,  and  HHS 
determines  that  the  use  of  such  records 
by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(16)  Peer  review  groups,  consisting  of 
members  of  State,  County,  or  local 
medical  societies  or  medical  care 
foundations  (physicians),  appointed  by 
the  medical  society  or  foundation  at  the 
request  of  the  carrier  to  assist  in  the 
resolution  of  questions  of  medical 
necessity,  utilization  of  particular 
procedures  or  practices,  or 
overutilization  of  services  with  respect 
to  Medicare  claims  submitted  to  the 
carrier. 

(17)  Physicians  and  other  suppliers  of 
services  who  are  attempting  to  validate 
individual  items  on  which  the  amounts 
included  in  the  annual  Physician/ 
Supplier  Payment  List  or  similar 
publications  are  based. 

(18)  Senior  citizen  volunteers  working 
in  intermediaries'  and  carriers'  offices  to 
assist  Medicare  beneficiaries  in 
response  to  beneficiaries'  requests  for 
assistance. 

(19)  A  contractor  working  with 
Medicare  carriers/intermediaries  to 
identify  and  recover  erroneous  Medicare 


payments  for  whidi  workers' 
compensation  programs  are  liable. 

(20)  State  and  other  governmental 
Workers'  Compensation  Agencies 
woridng  with  the  Health  Care  Financing 
Administration  to  coordinate  benefits 
payable  under  the  Medicare  program 
with  benefits  payable  under  workers' 
compensation  programs. 

(21)  Insurance  companies,  self- 
insurers.  Health  Maintenance 
Organizations,  multiple  employer  trusts 
and  other  groups  providing  protection 
against  medical  expenses  of  their 
enrollees.  Information  to  be  disclosed 
shall  be  limited  to  Medicare  entitiement 
data.  In  order  to  receive  this  information 
the  entity  must  agree  to  the  following 
conditions: 

(a)  To  certify  that  the  individual  on 
whom  the  information  is  being  provided 
is  one  of  its  insureds; 

(b)  To  utilize  the  information  solely 
for  the  purpose  of  processing  the 
identified  individual's  insurance  claims: 
and 

(c)  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVmO,  ACCESSING,  RETAINING  AND 

oisposino  of  records  in  the  system: 

storage: 

Magnetic  media  (Magnetic  Tape, 
Disks,  Microfiche). 


Records  are  retrieved  by  the  Health 
Insurance  Claim  Number. 

SAFEOUARDS: 

a.  Authorized  Users:  Only  agency 
employees  and  contractor  personnel 
whose  duties  require  the  use  of 
information  in  the  system.  In  addition, 
such  agency  employees  and  contractor 
personnel  are  advised  that  the 
information  is  confidential  and  of 
criminal  sanctions  for  unauthorized 
disclosure  of  information. 

b.  Physical  Safeguards:  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

c.  Procedural  Safeguards:  Employees 
who  maintain  records  in  the  system  are 
instructed  to  grant  regular  access  only  to 
authorized  users.  Data  stored  in 
computers  are  accessed  through  the  use 
of  passwords  known  only  to  authorized 
personnel. 

Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records  except 
as  authorized  by  the  system  manager 
and  permitted  by  the  Privacy  Act. 
Privacy  Act  bnguage  is  included  in 
contracts  related  to  this  system. 


d.  Implementation  Guidelines: 
Safeguards  implemented  in  accordance 
with  all  guidelines  required  by  the 
Department  of  Health  and  Human 
Services  (HHS).  Safeguards  for 
automated  records  have  been 
established  in  accordance  with  the  HHS' 
Automated  Data  Processing  Manual, 
Part  6,  "ADP  System  Security". 

RETENTION  AND  disposal: 

Records  are  retained  for  an  indefinite 
period  of  time  dependent  on  individual 
beneficiary  coverage. 

system  manaoer(s)  and  address: 

Director,  Bureau  of  Program 
Operations,  Health  Care  Financing 
Administration,  Room  300,  Meadows 
East  Building,  6325  Security  Boulevard, 
Baltimore,  MD  21207. 

notification  PROceouRES: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the 
system  manager  at  the  address  above, 
llie  requestor  must  specify  the  Health 
Insurance  Claim  Number. 

record  access  PROCEDURES: 

Same  as  notification  procedure. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought. 
(These  procedures  are  in  accordance 
with  Departmental  Regulations  (45  CFR 
5b.5(a)(2).) 

contesting  record  procedures: 

Contact  the  system  manager  named 
above  and  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  reason  for  contesting  it  (e.g.. 
why  it  is  inaccurate,  irrelevant 
incomplete  or  not  current).  (These 
procedures  are  in  accordance  with 
Departmental  Regulations  (45  CFR 
5b.7).) 

record  source  cateoorv: 

The  data  contained  in  these  records  is 
furnished  by  the  individual.  In  most 
cases,  the  identifying  information  is 
provided  to  the  physician  by  the 
individual.  The  record  source  categories 
are  the  Health  Insurance  Master  Record, 
Part  A  Intermediary  Medical  Claims 
Record.  Part  B  Carrier  Medicare  Claims 
Record,  Medicare  Secondary  Payer 
Record.  Third  Party  Liability  Record. 
Medicaid  Entitiement  Record.  Health 
Maintenance  Organizations  Record,  and 
Hospice  Record. 

SYSTEMS  EXEMPTED  FROM  CERTANI 
PROVISIONS  OF  THE  ACT 

None. 
[FR  Doc.  88-15573  Filed  7-ll-8a-  8:45  am) 

BILLMO  CODE  41»M»-« 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

(Docket  No.  N-88-1S24;  FR-24S4] 

Recognition  of  Sut>stantlaily 
Equivalent  Laws 

aoency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
ACTION:  Notice  of  recognition  of 
substantially  equivalent  law. 

summary:  This  notice  states  that  the 
Department  recognizes  the  fair  housing 
law  of  Hazel  Crest,  Illinois  as  one  which 
provides  rights  and  remedies  for  alleged 
discriminatory  housing  practices  that 
are  substantially  equivalent  to  those 
provided  by  the  Federal  Fair  Housing 
Act  (Title  VIII  of  the  Civil  Rights  Act  of 
1968). 

FOR  FURTHER  INFORMATION  CONTACT: 
Wagner  D.  Jackson.  Acting  Director, 
Office  of  Fair  Housing  Enforcement  and 
Section  3  Compliance,  Room  5208. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  DC  20410;  telephone  (202) 
426-3500.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On 
January  7, 1986,  the  Department 
published  a  notice  in  the  Federal 
Register  (51  FR  595)  seeking  public 
comment  on  the  fair  housing  law  of 
Hazel  Crest.  Illinois  pursuant  to  24  CFR 
Part  115.  The  notice  invited  comments 
on  the  Department's  determination  that 
the  fair  housing  law  of  Hazel  Crest, 
Illinois  "on  its  face"  provides  rights  and 
remedies  for  alleged  discriminatory 
housing  practices  that  are  substantially 
equivalent  to  those  provided  under  the 
Federal  Fair  Housing  Act  (Act). 
Comment  was  also  invited  on  the 
present  and  past  performance  of  the 
agency  (or  agencies)  administering  the 
law. 

Several  comments  were  received 
supporting  substantial  equivalency 
recognition.  The  Chicago  Far  South 
Suburban  Branch  of  the  National 
Association  for  the  Advancement  of 
Colored  People  (Branch)  and  the 
National  Association  of  Realtors  (NAR) 
submitted  comments  opposing 
recognition. 

The  objections  centered  on  language 
in  the  Hazel  Crest  Fair  Housing 
Ordinance.  That  Ordinance  provides  at 
Sec.  14-24: 

Declaration  of  Policy, 
(a)  It  ia  hereby  declared  to  l>e  the  policy  of 
the  village  to  provide,  within  constitutional 


limitations,  for  fair  housing  throughout  the 
village,  to  assure  that  all  persons  have  full 
and  equal  opportunity  to  consider  all 
available  housing  and  obtain  fair  and 
adequate  housing  for  themselves  and  their 
families  within  the  village  without 
discrimination  because  of  race,  color, 
religion,  sex  or  national  origin,  and  to 
promote  a  stable,  racially  integrated 
community. 

NAR  and  the  Branch  object  to  the  final 
clause.  While  some  may  not  consider 
the  promotion  of  racial  integration  a 
laudable  goal,  such  a  policy  may  not 
properly  be  said  to  conflict  with  Title 
VIII.  Indeed,  residential  integration  is 
one  of  the  goals  of  Title  VIII.  (See  U.S.  v. 
Starrett  City.  No.  1483.  slip  op.  at  10  (2d 
Circuit.  Mar.  1, 1988)). 

The  Branch  and  NAR  also  object  to 
language  in  the  Ordinance  which  reads: 

Provided  that  nothing  in  this  section  shall 
be  construed  to  prohibit  special  outreach 
efforts  conducted  by  or  under  the  authority  of 
units  of  local  government  (including  agencies, 
departments  and  commissions  thereof)  or 
nonprofit  fair  housing  agencies  to  ensure  that 
persons  of  minority  groups  are  fully  informed 
of  available  dwelling  opportunities  in  areas 
of  present  or  prospective  majority  group 
concentration,  or  to  ensure  that  persons  of 
the  majority  group  are  fully  informed  of 
available  dwelling  opportunities  in  areas  of 
present  or  prospective  minority  group 
concentration.  jOrd.  Sec.  14-29,  fmal 
paragraph  (Ord.  No.  9-1983,  {  1,  5-24-83)). 

The  objecting  organizations  argue  that 
the  provision  gives  approval  for  groups 
to  steer  blacks  away  from  Hazel  Crest 
and  to  steer  whites  to  Hazel  Crest.  We 
do  not  so  read  the  provision.  The 
provision  ensures  that  blacks  may  be 
fully  informed  of  housing  opportunities 
in  those  sections  of  the  city  where 
blacks  are  least  concentrated,  and 
whites  may  be  fully  informed  of  housing 
opportunities  in  those  sections  of  the 
city  where  whites  are  least 
concentrated.  To  provide  such 
information  is  patently  neither 
discriminatory  nor  a  violation  to  Title 
VIII  and  there  is  not  the  slightest 
implication  that  any  information 
regarding  housing  opportunities  may  be 
denied.  (See  Steptoe  v.  Beverly  Area 
Planning  Association  (No.  84C 10928. 
N.D.  111..  November  23. 1987)).  Further, 
the  Haxel  Crest  Fair  Housing  Ordinance 
specifically  prohibits  steering  (Sec.  14- 
29g)  and  the  section  complained  of 
exempts  only  special  outreach  efforts 
that  provide  information. 

The  AHinnative  Mariceting  Plan 
language  of  the  ordinance  is  set  forth  in 
Division  5  thereof.  The  objections  to  the 
afflrmative  marketing  plans  seem 
premised  on  the  perceived  stigma 
associated  with  keeping  records  based 
on  race.  We  see  no  such  stigma  and 


recognize  that  such  data  may  be  useful 
in  furthering  the  purposes  of  Title  VIII. 

Finally,  NAR  suggests  that  HUD  defer 
recognition  until  a  lawsuit  questioning 
the  propriety  of  "Hazel  Crest's  overall 
program  of  integration  maintenance"  is 
decided:  South  Suburban  Housing 
Center  v.  Greater  South  Suburban  Board 
of  Realtors,  et  al.  No.  83  C  8149  (N.D. 
III.,  filed  November  7. 1983).  While  the 
court's  opinion  may  prove  instructive 
when  given,  we  are  not  persuaded  that 
the  ruling  of  the  court  will  adversely 
affect  the  substantial  equivalency 
recognition  of  the  Village  of  Hazel  Crest. 

The  ordinance,  at  Sec.  14-26,  provides 
that  if  any  court  finds  any  section  or 
provision  of  Article  III,  Fair  Housing,  to 
be  unconstitutional,  void  or  ineffective, 
such  judgment  will  not  affect  any  other 
section  or  provision  not  specifically 
included  in  said  judgment.  Further, 
Section  815  of  Title  VIII  provides  that 
any  law  that  purports  to  require  or 
permit  any  action  that  would  be  a 
discriminatory  housing  practice  under 
Title  VIII  shall  to  that  extent  be  invalid. 
While  we  remain  convinced  that  the 
provisions  causing  NAR  and  the  Branch 
concern  are  compatible  with  Title  VIII, 
the  severability  provision  of  the 
Ordinance  and  Section  815  of  Title  VIII 
provide  safeguards  against 
determinations  or  procediu-es  which  are 
found  not  so  compatible. 

To  assure  that  the  Hazel  Crest  Fair 
Housing  Ordinance  was  being 
administered  in  a  manner  consonant 
with  Title  VIII.  the  Department 
conducted  two  on-site  reviews.  Further, 
two  meetings  were  held  with  a 
representative  of  the  Branch.  The 
Department  determined  that  the  current 
practices  and  past  performance  of 
Human  Relations  Commission  of  the 
Village  of  Hazel  Crest  met  the 
performance  standards  of  Sec.  115.4  and 
that  in  operation  the  Hazel  Crest  Fair 
Housing  law  does  in  fact  provide 
substantially  equivalent  rights  and 
remedies.  Neither  the  Branch  nor  NAR 
has  cited  occasions  where  the  Hazel 
Crest  Ordinance  was  interpreted  or 
administered  in  a  way  which  was 
violative  of  Title  VIII.  Nor  has  either 
organization  cited  incidents  in  which  the 
Hazel  Crest  Human  Relations 
Commission's  practices  and  procedures 
were  not  consonant  with  Title  VIII.  The 
Department  has  found  no  basis  for  a 
conclusion  that  the  fair  housing  law  of 
the  Village  of  Hazel  Crest  is 
administered  in  a  manner  which  is  in 
conflict  with  Title  VIII. 

Accordingly,  this  publication  gives 
notice  of  the  Department's  recognition  of 
the  fair  housing  law  of  Hazel  Crest. 


Illinois  in  accordance  with  24  CFR 
115.6(c). 

Date:  |une  28, 1988. 
WUliam  E.  Wynn. 

General  Deputy  Assistant  Secretary  for  Fair 
Housing  aiHi&jual  Opportunity. 
(PR  Doc.  88-15564  Filed  7-11-88:  8:45  am] 

BILUNQ  CODE  4210-aMI 


Office  of  ttie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-S8-1826:  FR-25271 

Office  of  Lender  Activities  and  Land 
Sales  Registration  Interstate  Land 
Sales  Registration  Division;  Order  of 
Suspension 

agency:  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  Office  of  Lender 
Activities  and  Land  Sales  Registration 
Interstate  Land  Sales  Registration 
Division,  HUD. 
action:  Order  of  suspension. 


summary:  The  Department  is  issuing  an 
Order  of  Suspension  to  each  developer 
listed  on  the  attached  Appendix.  Each 
listed  developer  has  failed  to  file 
amendments  to  its  registration,  or  to  file 
documents  establishing  that  no 
amendment  is  necessary. 

The  Order  of  Suspension  is  issued 
under  the  Interstate  Land  Sales  Full 
Disclosure  Act 

EFFECTIVE  date:  July  12, 1988. 
FOR  FURTMER  INFORMATION  CONTACr. 
Roger  G.  Henderson,  Branch  Chief,  Land 
Sales  Enforcement  Branch,  Interstate 
Land  Sales  Registration  Division, 
Department  of  Housing  and  Urban 
Development,  Room  6278,  451  Seventh 
Street  SW.,  Washington,  DC  20410, 
telephone  (202)  755-0502.  (This  is  not  a 
toll-free  number.) 

SUPPl^MENTARY  INFORMATION:  The 

HUD  Interstate  Land  Sales  Registration 
Division  gives  public  notice  of  its 
attempt  to  serve  upon  the  listed 
Developers  at  their  last  known  address 
a  notice  requiring  that  each  Developer 
make  revisions  to  its  Statement  of 
Record.  Although  service  of  notice  by 
certified  mail  was  attempted  in 
accordance  with  24  CFR  1720.170,  the 
notice  was  undeliverable.  Consequently, 
on  April  14, 1988  the  Department  of 
Housing  and  Urban  Development,  in 
accordance  with  44  U.S.C.  1508, 
published  in  the  Federal  Register  a 
Notice  of  Proceedings  and  Opportunity 
for  Hearing  (53  FR  12469)  effecting 
constructive  notice  on  the  listed 
Developer  respondents.  The  Notice 
informed  these  Developers  of  omissions. 


in  their  Statements  of  Record  and 
Property  Reports,  of  material  provisions 
required  by  law,  and  advised  each 
Developer  of  its  right  to  request  a 
hearing  within  15  days  of  publication  of 
the  Notice.  More  than  15  days  have  now 
elapsed  since  the  publication  of  the 
Notice,  and  the  entities  listed  in  the 
attached  Appendix  and  referred  to  in 
the  Order  of  Suspension  as  "Developer" 
have  not  requested  a  hearing;  therefore, 
the  Department  is  issuing  this  Order  of 
Suspension. 

Order  of  Suspension 

1.  Each  Developer  listed  in  the 
Appendix  is  subject  to  the  Interstate 
Land  Sales  Full  Disclosure  Act  (15 
U.S.C.  1701-1720)  and  to  HUD 
regulations  promulgated  vmder  15  U.S.C. 
1718.  Each  Developer  has  filed  for  its 
subdivision  a  Statement  of  Record  and 
Property  Report  which  became  effective 
in  accordance  with  24  CFR  1710.21.  The 
Statement  remains  in  effect. 

2.  As  authorized  by  15  U.S.C.  1715,  the 
authority  and  responsibility  for 
administration  of  the  Interstate  Land 
Sales  Full  Disclosure  Act  has  been 
vested  in  the  Secretary  or  the 
Secretary's  designee. 

3.  Under  15  U.S.C.  1706(d)  and  24  CFR 
1710.45(b)(1).  if  it  appears  to  the 
Secretary  or  the  Secretary's  designee 
that  a  Statement  of  Record  includes  any 
untrue  statement  of  a  material  fact,  or 
omits  to  state  any  material  fact  required 
to  be  stated  or  necessary  to  prevent  the 
Statement  of  Record  from  being 
misleading,  the  Secretary  or  designee, 
after  notice  and  opportunity  for  a 
hearing  requested  within  15  days  of 
receipt  of  the  notice,  may  issue  an  order 
suspending  the  Statement  of  Record. 

4.  A  Notice  of  Proceedings  and 
Opportunity  for  Hearing  was  published 
in  the  Federal  Register  on  August  18, 
1987,  informing  each  listed  Developer  of 
information  obtained  by  the  Interstate 
Land  Sales  Registration  Division 
indicating  thai  the  Developer's 
Statement  of  Record  contained  an 
untrue  statement  of  material  fact  or  an 
omission  of  a  material  fact  required  to 
be  stated  or  necessary  to  prevent  the 
Statement  of  Record  from  being 
misleading.  The  Notice  stated  that 
failure  to  request  a  hearing  would  be 
treated  as  a  default  and  that  the 
allegations  contained  in  the  Notice 
would  be  taken  to  be  true.  Each  listed 
Developer  has  failed  to  answer  or  to 
request  a  hearing  under  24  CFR  1720.220 
within  15  days  of  publication  of  HUD's 
Notice  of  Proceedings  and  Opportunity 
for  Hearing. 

Therefore,  in  accordance  with  15 
U.S.C.  1706(d)  and  24  CFR  1710.45(b)(1). 
the  Statement  of  Record  filed  by  the 


Developer  covering  its  subdivision  is 
suspended,  effective  July  12, 1988.  This 
Order  of  Suspension  shall  remain  in 
effect  until  the  Statement  of  Record  has 
been  properly  amended  as  required  by 
the  Interstate  Land  Sales  Full  Disclosure 
Act  and  HUD's  implementing 
Regulations. 

Publication  of  this  Order  in  the 
Federal  Register  constitutes  constructive 
notice  to  each  respondent  developer. 
Unless  otherwise  exempt  any  sales  or 
offers  to  sell  made  by  a  listed  Developer 
or  by  its  agents,  successors,  or  assigns 
while  this  Order  of  Suspension  is  in 
effect  will  be  in  violation  of  the 
provisions  of  the  Interstate  Land  Sales 
Full  Disclosure  Act 

Date:  June  29, 1988. 

lames  E.  Sclmenbet^er, 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 

Appendix 

The  captioned  matters  in  this 
Appendix  are  listed  alphabetically  by 
subdivision  in  each  State.  The  list 
contains  the  name  of  the  subdivision, 
developer,  representative  and  title. 
OILSR  number  and  Land  Sales 
Enforcement  Division  Docket  number. 

Arizona 

Desert  Vista  Place,  Richard  G.  Davis 
and  Carolyn  E.  Davis,  sole  proprietors;  C 
0-06385-02-1130:  M-87-037. 

Colorado 

Douglas  Mountain  Ranch,  Donald 
McClure,  sole  proprietor,  0-05104-05- 
0528:  M-88-034. 

Illinois    . 

Valley  of  the  Pines  Sections  1  and  2, 
Meister  Development  Corporation, 
Robert  L.  Meister,  President,  0-04873- 
15-76.  M-88-029. 
[FR  Doc.  8&-15563  Filed  7-11-88;  8:45  amj 

BIUJNG  COOC  4210-27-M 


Office  of  ttw  Regional  Administrator- 
Regional  Housing  Commissioner 

[Docket  No.  D-88-881] 

Acting  Manager,  Region  IV  (Atlanta); 
Designation  for  Knoxvifle  Office 

agency:  Department  of  Housing  and 
Urban  Development 

ACTION:  Designation. 

summary:  Updates  the  designation  of 
officials  who  may  serve  as  Acting 
Manager  for  the  Knoxville  Office. 

EFFECTIVE  DATE:  April  12, 1988. 
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FOR  FURTHER  INFORIIATION  CONTACT: 

Henry  E.  Rollins.  Director.  Management 
Systems  Division.  Office  of 
Administration,  Atlanta  Regional  Office, 
Department  of  Housing  and  Urban 
Development,  Room  634,  Richard  B. 
Russell  Federal  Building,  75  Spring 
Street,  SW.,  Atlanta,  Georgia  30303- 
3388.  404-331-5199. 

Designation  of  Acting  Manager  for 
Knoxville  Office 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Manager  during  the 
absence  of.  or  vacancy  in  the  position 
of,  the  Manager,  with  all  the  powers, 
functions,  and  duties  redelegated  or 
assigned  to  the  Manager:  Provided,  That 
no  ofHcial  is  authorized  to  serve  as 
Acting  Manager  unless  all  other 
employees  whose  titles  precede  his/hers 
in  this  designation  are  unable  to  serve 
by  reason  of  absence: 

1.  Deputy  Manager 

2.  Director,  Housing  Development 
Division 

3.  Director,  Housing  Management 
Division 

4.  Director,  Community  Planning  and 
Development  Division 

5.  Chief  Counsel 

6.  Director,  Fair  Housing  and  Equal 
Opportunity  Division 

7.  Director,  Administration  Division 
This  designation  supersedes  the 

designation  effective  February  25, 1987, 
(52  PR  17481,  May  8, 1987). 

(Delegation  of  Authority  by  the 
Secretary  effective  October  1, 1970  (36 
FR  3389,  February  23, 1971)). 

This  designation  shall  be  effective  as 
of  April  12, 1988. 
Richard  B.  Bamwell, 
Manager,  Knoxville  Office. 
Kenneth  E.  Williams, 
Acting  Regional  Administrator,  Regional 
Housing  Commissioner,  Office  of  the  Regional 
Administrator. 
|FR  Doc.  8&-15565  Filed  7-11-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Ranking  of  Applications  for  Juvenile 
Detention  Facilities  for  Indian  Youth 

agency:  Office  of  Construction 
Management,  Interior. 
action:  Notice  of  ranking. 

This  notice  is  published  to  inform  all 
Tribal  applicants  of  the  ranking  for 
renovation  and/or  construction  for 
Juvenile  Detention  Facilities  for  Indian 


Youth  pursuant  to  Pub.  L  99-^70,  section 
4220(a)  the  Anti-Drug  Abuse  Act  of  1986. 

Forty-six  (46)  applications  were 
received  and  evaluated  by  a  five 
member  committee  with  representation 
from  Bureau  of  Indian  Affairs,  Division 
of  Law  Enforcement  Services,  The 
Facility  Management  Construction 
Center,  Office  of  Construction 
Management,  Indian  Health  Service, 
and  National  Indian  Justice  Center. 

None  of  the  applications  were 
disqualified,  although  two  different 
applications  were  submitted  on  behalf 
of  one  consolidated  tribal  entity. 

The  forty-six  (46)  applications  were 
scored  by  each  of  Uie  five  committee 
members  based  upon  established 
criteria  and  point  values.  The  individual 
criteria  scores  were  then  accumulated, 
averaged  and  totaled.  The  results  of  this 
evaluation  process  are  as  follows: 

Ranking  and  Applicant's  Name: 

1.  Cheyenne  River  Sioux  Tribe 

2.  Navajo  Tribe— Tuba  City 

3.  Navajo  Tribe — Chinle 

4.  Oglala  Sioux  Tribe 

5.  Ute  Mountain  Ute  Tribe 

8.  Navajo  Tribe — Crownpoint 

7.  Tohono  O'Odham  Nation 

8.  Navajo  Tribe — Kayenta 

9.  Navajo  Tribe — Shiprock 

10.  Mississippi  Band  of  Choctaw  Indians 

11.  Zuni  Pueblo 

12.  Confederated  Salish  &  Kootenni 
Tribes 

13.  Lower  Brule  Sioux  Tribe 

14.  Southern  Ute  Tribe 

15.  Three  Affiliated  Tribes 

16.  Quileute  Tribe 

17.  Mescalero  Apache  Tribe 

18.  Navajo  Tribe — Navajo 

19.  Navajo  Tribe— Tohatchi 

20.  Ute  Tribe 

21.  Makah  Tribe 

22.  Chippewa  Cree  Tribe 

23.  Shoshane — Bannock  Tribes 

24.  Gros  Ventre  ft  Assiniboine  Tribe 

25.  Confederated  Tribes  ft  Bands  of  the 
Yakima  Indian  Nation 

26.  Shoshone  &  Arapahoe  Tribes 

27.  Chemawa  India  School 

28.  Spokane  Tribe  of  Indians 

29.  Standing  Rock  Sioux  Tribe 

30.  Rosebud  Sioux  Tribe 

31.  San  Carlos  Apache  Tribe 

32.  Sisseton — Wahpeton  Sioux  Tribe 

33.  Otoe — Missouria  Tribe 

34.  Crow  Creek  Sioux  Tribe 

35.  Tonkawa  Tribe 

36.  Fort  Mojave  Tribe 

37.  Albuquerque  Area  Tribal 
Coordinating  Committee 

38.  Colville  Confederated  Tribes 

39.  Pascua  Yaqui  Tribe 

40.  Picuris  Tribe 

41.  Eight  Northern  Indian  Pueblos 

42.  Northern  Cheyenne  Tribe 


43.  Cheyenne^-Arapahoe  Tribes 

44.  Devil's  Lake  Sioux  Tribe 

45.  Juneau 

46.  Kaw  Tribe. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  M.  Love,  Jr.,  Director,  Office  of 

Construction  Management,  Department 

of  the  Interior,  18th  ft  C  Streets.  NW.. 

Mail  Stop  2415,  Washington,  DC  20240, 

(202)  343-3404. 

Rkk  Ventura, 

Assistant  Secretary  Policy,  Budget  & 

A  dministration. 

July  6, 1988. 

(FR  Doc.  8ft-15590  Filed  7-11^88;  8:45  am) 

MUMQ  CODE  43W-10-M 


Bureau  of  Reclamation 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations 

AQENCV:  Bureau  of  Reclamation, 
Department  of  the  Interior. 

action:  Notice  of  Proposed  Contractual 
Actions  Pending  Through  September 
1988. 

Pursuant  to  section  226  of  the 
Reclamation  Reform  Act  of  1982  (96 
Stat.  1273).  and  to  §  426.20  of  the  rules 
and  regulations  published  in  the  Federal 
Register  December  6, 1983,  Vol.  48,  page 
54785.  the  Bureau  of  Reclamation  will 
publish  a  notice  of  proposed  or 
amendatory  repayment  contract  actions 
or  any  contract  for  the  delivery  of 
irrigation  water  in  newspapers  of 
general  circulation  in  the  affected  area 
at  least  60  days  prior  to  contract 
execution.  The  Bureau  of  Reclamation 
announcements  of  irrigation  contract 
actions  will  be  published  in  newspapers 
of  general  circulation  in  the  areas 
determined  by  the  Bureau  of 
Reclamation  to  be  affected  by  the 
proposed  action.  Announcements  may 
be  in  the  form  of  news  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  The  public 
participation  requirements  do  not  apply 
to  proposed  contracts  for  the  sale  of 
surplus  or  interim  irrigation  water  for  a 
term  of  1  year  or  less.  The  Secretary  or 
the  district  may  invite  the  public  to 
observe  any  contract  proceedings.  All 
public  participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act  if  the  Bureau 
determines  that  the  contract  action  may 
or  will  have  "significant"  environmental 
effects. 
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Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
service  and  repayment  contract 
negotiations,  published  in  the  Federal 
Register  February  22, 1982,  Vol.  47,  page 
7763,  a  tabulation  is  provided  below  of 
all  proposed  contractual  actions  in  each 
of  the  five  Reclamation  regions.  Each 
proposed  action  listed  is,  or  is  expected 
to  be,  in  some  stage  of  the  contract 
negotiation  process  during  July,  August, 
or  September  of  1988.  When  contract 
negotiations  are  completed,  and  prior  to 
execution,  each  proposed  contract  form 
must  be  approved  by  the  Secretary,  or 
pursuant  to  delegated  or  redelegated 
authority,  the  Commissioner  of 
Reclamation  or  one  of  the  Regional 
Directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved.  The  identity  of  the  approving 
officer,  and  other  information  pertaining 
to  a  specific  contract  proposal,  may  be 
obtained  by  calling  or  writing  the 
appropriate  regional  office  at  the 
address  and  telephone  number  given  for 
each  region. 

This  notice  is  one  of  a  variety  of 
means  being  used  to  inform  the  public 
about  proposed  contractual  actions. 
Individual  notices  of  intent  to  negotiate, 
and  other  appropriate  announcements, 
are  made  in  the  Federal  Register  for 
those  actions  found  to  have  widespread 
public  interest.  When  this  is  the  case, 
the  date  of  publication  is  given. 

Acronym  Definitions  Used  Herein 

(FR)  Federal  Register 

(ID)  Irrigation  District 

(IDD)  Irrigation  and  Drainage  District 

(M&I)  Municipal  and  Industrial 

(D&MC)  Drainage  and  Minor 

Construction 
(R&B)  Rehabilitation  and  Bellerment 
(O&M)  Operation  and  Maintenance 
(CAP)  Central  Arizona  Project 
(CUP)  Central  Utah  Project 
(CVP)  Central  Valley  Project 
(P-SMBP)  Colorado  River  Storage 

Project 
(SRPA)  Small  Reclamation  Projects  Act 
(BCP)  Boulder  Canyon  Project 

Pacific  Northwest  Region 

Bureau  of  Reclamation.  550  West  Fort 
Street.  Box  043,  Boise,  Idaho  83724, 
telephone  (208)  334-1160. 

1.  Cascade  Reservoir  water  users, 
Boise  Project,  Idaho:  Repayment 
contracts  for  irrigation  and  M&I;  59,721 
acre-feet  of  stored  water  in  Cascade 
Reservoir. 

2.  Brewster  Flat  ID,  Chief  Joseph  Dam 
Project,  Washington:  Amendatory 
repayment  contract;  land 
reclassification  of  approximately  360 


acres  to  irrigable;  repayment  obligation 
to  increase  accordingly. 

3.  Individual  Irrigators,  M&I,  and 
miscellaneous  water  users,  Pacific 
Northwest  Region,  Idaho,  Oregon,  and 
Washington:  Temporary  (interim)  water 
service  contracts  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  5  years;  Long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre-feet  of  water  annually. 

4.  Rogue  River  Basin  water  users. 
Rogue  River  Basin  Project,  Oregon: 
Water  service  contracts;  $5  per  acre-foot 
or  $50  minimum  per  annum,  terms  up  to 
40  years. 

5.  Willamette  Basin  water  users, 
Willamette  Basin  Project,  Oregon: 
Water  service  contracts;  $1.50  per  acre- 
foot  or  $50  minimum  per  annum,  terms 
up  to  40  years. 

6.  IDs  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L.  97-293). 

7.  Fifty-nine  Palisades  Reservoir 
Spaceholders,  Minidoka  Project,  Idaho- 
Wyoming:  Contract  amendments  to 
extend  term  for  which  contract  water 
may  be  subleased  to  other  parties. 

8.  South  Columbia  Basin  ID,  Columbia 
Basin  Project,  Washington: 
Supplemental  repayment  contract  for 
Irrigation  Block  24;  1.892  irrigable  acres. 

9.  City  of  Cle  Blum.  Yakima  Project, 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract; 
2,200  acre-feet  (1,350  gallons  per  minute) 
annually  for  a  term  of  up  to  40  years. 

10.  Three  IDs,  Flathead  Indian 
Irrigation  Project:  Repayment  of  costs 
associated  with  rehabilitation  of 
irrigation  facilities. 

11.  Baker  Valley  ID.  Baker  Project, 
Oregon:  Irrigation  water  service  contract 
on  a  surplus  interrupfible  ba.sis  to  serve 
up  to  13,000  acres;  sale  of  excess 
capacity  in  Mason  Reservoir  (Phillips 
Lake)  for  a  term  of  up  to  40  years. 

12.  Crooked  River  Project,  Oregon: 
Repayment  of  water  service  contracts 
with  several  individuals  for  a  total  of 
approximately  1,100  acre-feet  of  project 
waten  contract  terms  of  up  to  40  years 
for  the  purpose  of  supplying  water  under 
the  project  water  right  held  by  the 
United  States. 

13.  Various  Projects,  Pacific 
Northwest  Region:  R&B  contracts  for 
replacement  of  needle  valves  at  storage 
dams. 

14.  Palisades  Water  Users  Inc., 
Minidoka-Palisades  Project-  Repayment 
contract  for  an  additional  500  acre-feet 
of  storage  in  Palisades  Reservior. 

15.  Willow  Creek  Project,  Oregon: 
Repayment  of  water  service  contracts 


for  a  total  of  up  to  3,500  acre-feet  of 
storage  space  in  Willow  Creek 
Reservoir. 

16.  State  of  Wyoming,  Minidoka- 
Palisades  Project:  Repayment  contract 
for  33,000  acre-feet  of  storage  space  in 
Palisades  Reservoir  reserved  under  the 
Snake  River  Compact. 

17.  Roza  ID,  Yakima  Project, 
Washington:  Proposed  supplementary 
deferment  contract.  Defer  1  year  (2 
installments)  of  construction  payments 
because  of  cost  incurred  by  the  district 
to  obtain  additional  water  supplies  in 
anticipation  of  drought. 

Mid-Pacific  Region 

Bureau  of  Reclamation  (Federal  Office 
Building),  2800  Cottage  Way, 
Sacramento,  California  95825,  telephone 
(916)  978-5030. 

1.  Colusa  Drain  Mutual  Water 
Company,  CVP,  California:  Water  right 
settlement  contract;  FR  notice  published 
July  25, 1979,  Vol.  44,  page  43535. 

2.  Tuolumne  Regional  Water  District. 
CVP.  California:  Water  service  contract, 
up  to  9,000  acre-feet  from  New  Melones 
Reservoir. 

3.  Calaveras  County  Water  District, 
CVP,  California:  Water  service  contract: 
1,000  acre-feet  from  New  Melones 
Reservoir  FR  notice  published  February 
5, 1982,  Vol.  47,  page  5473. 

4.  Individual  irrigators,  MS-I  and 
miscellaneous  water  users,  Mid-Pacific 
Region,  California,  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&I,  or  fish  and  wildlife 
purposes  providing  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  Temporary  Warren  Act  contracts 
to  wheel  nonproject  water  through 
project  facilities  for  terms  up  to  1  yean 
Long-term  contracts  for  similar  service 
for  up  to  1,000  acre-fee  of  water 
annually. 

Note. — Copies  of  the  standard  form  of 
temporary  water  service  contract  for  the 
various  types  of  service  are  available,  upon 
written  request,  from  the  Regional  Director  at 
the  address  shown  above. 

5.  Friant-Kem  Canal  Contractors. 
Friant-Kem  Unit,  CVP.  California: 
Renewal  of  existing  long-term  water 
service  contracts  with  numerous 
contractors  on  the  Friant-Kem  Canal 
whose  contracts  expire  1989-1995.  Water 
quantities  in  existing  contracts  range 
from  1,200  to  175,440  acre-feet. 

6.  South  San  Joaquin  ID  and  Oakdale 
ID.  CVP.  California:  Operating 
agreement  for  conjunctive  operation  of 
New  Melones  Dam  and  Reservoir  on  the 
Stanislaus  Riven  FR  notice  published 
June  6, 1979,  Vol.  44.  page  32483. 
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7.  San  Luis  Water  District.  CVP. 
California:  Amendatory  water  service 
contract  providing  for  a  change  in  point 
of  delivery  from  Delta-Mendota  Canal  to 
the  San  Luis  CanaL 

8.  ID'S  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L.  97-293). 

9.  State  of  California.  CVP,  California: 
Contract(s)  for.  (1)  sale  of  interim  water 
to  the  Department  of  Water  Resources 
for  use  by  the  State  Water  Project 
Contractors,  and  (2)  acquisition  of 
conveyance  capacity  in  the  California 
Aqueduct  for  use  by  the  CVP,  as 
contemplated  in  the  Coordinated 
Operations  Agreement. 

10.  Madera  ID,  Madera  Canal,  CVP, 
California:  Warren  Act  contract  to 
convey  and/or  store  nonproject  Soquel 
water  through  project  facilities. 

11.  County  of  Tulare,  CVP,  California: 
Amendatory  water  service  contract,  to 
provide  an  additional  1,906  acre-feet 
and  reallocate  400  acre-feet  of  water 
from  the  Ducor  ID  for  a  total  increase  of 
2,308  acre-feet. 

12.  Panache  Water  District.  CVP, 
California:  Amendatory  water  service 
contract  providing  for  change  in  point  of 
delivery  from  Delta-Mendota  Canal  to 
the  San  Luis  Canal. 

13.  Shasta  Dam  Area  Public  Utilities    . 
District,  CVP,  California:  Renewal  of 
M&I  water  supply  contract  Less  than 
6,000  acre-feet. 

14.  aSFish  and  Wildlife  Service, 
CVP,  California:  Long-term  contract  for 
water  supply  for  Federal  refuge  in 
Grasslands  area  of  California. 

15.  City  of  Redding.  CVP.  California: 
Amendatory  M&l  water  supply  contract. 

16.  Washoe  County  Water 
Conservation  District.  Truckee  Storage 
Project,  Nevada:  Repayment  contract  for 
the  replacement  of  two  needle  valves  at 
Boca  Dam. 

17.  Glide  Water  District.  CVP. 
California:  Amendatory  Public  Law  84- 
130  repayment  contract. 

18.  Kanawha  Water  District — 
Improvement  District  No.  2  and  3.  CVP. 
California:  Amendatory  Public  Law  84- 
130  repayment  contracts. 

19.  Union  Public  Utility  District.  CVP, 
California:  Water  service  contract,  up  to 
1,000  acre-feet  annually  for  M&I  water 
from  New  Meiones  Reservoir  for  up  to 
15  years. 

20.  Kern  County  Water  Agency.  CVP. 
California:  Temporary  agricultural 
water  supplies  of  up  to  100,000  acre-feet 
for  1  year. 

21.  City  of  Dos  Palos.  CVP,  California: 
Contract  for  the  use  of  surplus  capacity 
in  the  San  Luis  Canal  pursuant  to  the 
Warren  Act.  The  contract  will  allow  the 


exchange  of  water  with  Central 
California  Irrigation  District  and 
transportation  to  a  new  point  of 
delivery.  The  result  will  be  a  signifirant 
improvement  in  quality  of  water  oiade 
available  to  the  city's  water  users. 

22.  North  Kern  Water  Stoivge 
District.  Buena  Vista  Water  Storage 
District,  Tulare  Lake  Basin  Water 
Storage  District,  and  Hacienda  Water 
District,  Kern  River  Project.  California: 
Amendatory  contract  to  provide  storage 
space  for  MJftl  water. 

23.  Contra  Costa  Water  District,  CVP. 
California:  Amendatory  water  service 
contract  to  add  an  additional  point  of 
delivery  to  accommodate  the  district's 
proposed  Low  Vaqueros  project. 
Amendment  will  also  conform  contract 
to  current  water  ratesetting  policies. 

24.  East  Bay  Municipal  Utility 
District.  CVP,  California:  Temporary 
M&I  water  service  contract  for  75.000 
acre-feet  of  water  for  up  to  one  year. 

25.  East  Bay  Municipal  Utility 
District,  CVP,  California:  Amend 
Contract  No.  14-06-200-5128A  to 
provide  for  the  current  CVP  water  rates 
to  conform  the  contract  with  the 
provisions  of  sections  105  and  106  of 
Pub.  L.  99-546. 

26.  San  Juan  Suburban  Water  District. 
CVP.  California:  Amend  Contract  No. 
14-08-200-152A  to  provide  for  the 
current  CVP  water  rates  to  conform  the 
contract  with  the  provisions  of  sections 
105  and  106  of  Pub.  L  99-546. 

27.  El  Dorado  Irrigation  District.  CVP. 
California:  Amend  Contract  Na  14-08- 
200-1357A  to  provide  for  additional 
points  of  delivery  under  the  contract 
and  to  provide  for  the  current  CVP 
water  rates  to  conform  the  contract  with 
the  provisions  of  sections  105  and  106  of 
Pub.  L  99-546.  if  requested  by  the 
district 

2a  Placer  County  Water  Agency. 
CVP,  California:  Amend  existing  water 
right  and  water  service  contract  to 
include  current  water  rates,  standard 
contract  language  and  deliveries  of 
Project  water  at  other  than  the  Auburn 
Dam  site. 

Upper  ColoiaQo  Re^ee 

Bureau  of  Reclamation.  P.O.  Box  11568 
(125  South  State  Street).  Salt  Lake  City. 
Utah  84147.  telephone  (801)  524-5435. 

1.  Individual  irrigators,  MM.  and 
miscellaneous  water  users,  Utah. 
Wyoming.  Colorado,  and  New  Mexico- 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
iirigation  or  M&l  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1.000  acre- 
feet  of  water  annually. 


(a)  The  Benevolent  and  Protective 
Order  of  the  Elks,  Lodge  No.  1747. 
Farmington.  New  Mexico:  Navajo 
Reservoir  water  service  contract;  20 
acre-feet  per  year  for  municipal  use; 
contract  term  for  40  years  from 
execution. 

(b)  He  Morrison.  Knudsen-Ferguson 
Company:  Water  service  ccHitract  for 
104  acre-ieet  of  San  Juan  River  water  to 
be  diverted  in  Utah  downstream  from 
Navajo  Reservoir.  The  contract  is  for  2 
years. 

2.  Revised  Hydrological 
Determination:  A  hydrologic 
determination  was  last  made  for  the 
Upper  Colorado  River  in  December  1984 
with  the  principal  ooodusioQ  that  the 
Upper  Basin  could  support  a  depletion 
level  of  at  least  5.8  million  acre-feet 
Upon  the  request  of  the  Secretary  of  the 
New  Mexico  Interstate  Stream 
Commission,  a  review  of  water 
availability  in  the  Upper  Basin  has  been 
undertaken  with  regaid  to  the  water 
supply  available  for  use  in  New  Xiexica 

3.  La  Plata  Conaervancy  District. 
Animas-La  Plata  Project,  New  Mexico: 
Repayment  contract:  9,900  acre-ieet  per 
year  for  irrigation.  Contract  terns 
consistent  with  binding  cost  sharing 
agreement  dated  fune  30, 198& 

4.  San  Juan  Water  Commission, 
Animos-La  Plata  Project,  New  Mexiooc 
M&I  repayment  contract;  30,800  acie- 
feet  per  year.  Contract  terms  oonsistent 
with  binding  cost  sharing  agreement 
dated  fune  aa  1986. 

5.  Southern  Ute  Indian  Tribe.  Animas- 
La  Plata  Project.  Colorado:  Repayment 
contract  for  26,500  acre-feet  per  year  for 
M&I  use  and  2,600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  3.300 
acre-feet  in  Phase  Two.  Contract  terms 
to  be  consistent  vrith  binding  cost 
sharing  agreement  and  water  rights 
settlement  agreement,  in  princip^. 

6.  Ute  Mountain  Ute  Tribe,  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Repayment  contract  6,000  acre- 
feet  per  year  for  M&I  nse  in  Colorado: 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  and  900  acre-feet  per 
year  for  irrigation  use  in  New  Mexico. 
Contract  terms  to  be  consistent  with 
binding  cost  sharing  agreement  and 
water  rights  settlement  agreement 

7.  Navajo  Indian  Tribe,  Animas-La 
Plata  Project,  New  Mexico:  Repayment 
contract  7,600  acre-feet  per  year  for  M&I 
use. 

8.  Grand  Valley  Water  Users 
Association,  Orchard  Mesa  ID.  Grand 
Valley  Project,  Colorado:  Contract  to 
continue  O&M  of  Grand  Valley 
powerplant 

9.  Ute  Mountain  Ute  Indian  Tribe, 
Dolores  Project,  Colorado:  Agreement 


for  l.(XX)  acre-feet  per  year  for  M&I  use 
and  22,900  acre-feet  per  year  for 
irrigation. 

10.  Moon  Lake  Water  Users 
Association.  Moon  Lake  Project.  Utah: 
Repayment  contract  for  R&B  of  facilities 
including  replacement  of  needle  valve. 

11.  Central  Utah  Water  Conservancy 
District.  Bonneville  Unit.  CUP,  Utah: 
D&MC  contract  Advancement  of  $65.7 
million  for  construction  of  laterals  and 
drains  of  the  irrigation  and  drainage 
system. 

12.  Uintah  Water  Conservancy 
District.  Jensen  Unit,  CUP.  Utah: 
Amendatory  repayment  contract  to 
reduce  M&I  Water  supply  and 
corresponding  repayment  obligation. 

13.  Florida  Water  Conservancy 
District,  Florida  Project,  Colorado: 
Lease  of  power  privileges  to  develop  the 
hydroelectric  power  potential  of  the 
Florida  Project. 

14.  Verme/o  Conservancy  District, 
Vermejo  Protect,  New  Mexico: 
Amendatory  contract  to  relieve  the 
district  of  further  repayment  obligation, 
presently  exr>^eding  $2  million,  pursuant 
to  Pub.  L.  96-530. 

15.  Rio  Grande  Water  Conservation 
District,  Alamosa,  Colorado:  Contract 
for  the  district  to  be  the  vender  of  the 
Closed  Basin  Division,  San  Luis  Valley 
Project  surplus  water  if  available. 

16.  Conejos  Water  Conservancy 
District,  San  Luis  Valley  Project, 
Colorado:  Amendatory  contract  to  place 
OM&R  costs  on  a  variable  basis 
commensurate  with  the  availability  of 
project  water. 

17.  Carlsbad  ID,  Carlsbad  Project. 
New  Mexico:  Repayment  contract  for 
the  costs  incurred  by  the  United  States 
for  replacing  the  needle  valves  at  Fort 
Sumner  Dam. 

Lower  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box  427 
(Nevada  Highway  and  Park  Street), 
Boulder  City,  Nevada  89005,  telephone 
(702)  293-8536. 

1.  Amendment  to  Contract  No.  176r- 
696  between  the  Bureau  of  Reclamation 
and  the  Department  of  the  Army  to 
increase  the  maximum  amount  of  water 
delivered  to  the  Yuma  Proving  Grounds 
from  55  acre-feet  to  975  acre-feet, 
pursuant  to  the  recommendation  of  the 
Arizona  Department  of  Water 
Resources. 

2.  Agricultural  and  M&I  water  users, 
CAP,  Arizona:  Water  service 
subcontracts;  a  certain  percent  of 
available  supply  for  irrigation  entities 
and  up  to  640,000  acre-feet  per  year  for 
M&I  use. 

3.  Southern  Arizona  Water  Rights 
Settlement  Act:  sale  of  up  to  28,200  acre- 


feet  per  year  of  municipal  effluent  to  the 
city  of  Tucson,  Arizona. 

4.  Contracts  with  five  agricultural 
entities  located  near  the  Colorado  River, 
BCP,  Arizona:  Water  service  contracts 
for  up  to  1,920  acre-feet  per  year  total. 

5.  Gila  River  Indian  Community,  CAP, 
Arizona:  Water  service  contract  for 
delivery  of  up  to  173,000  acre-feet  per 
year. 

8.  ID'S  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L  97-293). 

7.  Indian  and  non-Indian  agricultural 
and  M&I  water  users,  CAP,  Arizona: 
Contracts  for  repayment  of  Federal 
expenditures  for  construction  of 
distribution  systems. 

8.  Water  delivery  contracts,  BCP, 
Arizona:  For  a  yet  undetermined  amount 
of  Colorado  River  water  for  M&I  use  on 
State-owned  land. 

9.  Contract  with  the  State  of  Arizona, 
BCP:  For  a  yet  undetermined  amount  of 
Colorado  River  water  for  agricultural 
use  and  related  purposes  on  State- 
owned  land. 

10.  Contract  with  four  individual 
holders  of  miscellaneous  present 
perfected  rights  to  Colorado  River  water 
totalling  4.5  acre-feet,  pursuant  to  the 
January  9, 1979,  Supiemental  Decree  of 
the  United  States  Supreme  Court  in 
Arizona  v.  California  (439  U.S.  419). 

11.  AK-Chin  Farm,  Maricopa,  Arizona: 
Repayment  contract  for  $6.1  million 
SRPA  escalation  loan. 

12.  Contracts  for  delivery  of  surplus 
water  from  the  Colorado  River,  when 
available,  with  Emilio  Soto  and  Sons,  for 
1,836  acre-feet  per  year;  Kennedy 
Livestock,  for  480  acre-feet  per  year. 

13.  Central  Arizona  Water 
Conservation  District,  CAP,  Arizona: 
Amendatory  contract  to  increase  the 
district's  CAP  repayment  ceiling  and  to 
update  other  provisions  of  the  contract. 

14.  Maricopa-Stanfield  and  Central 
Arizona  IDDs,  CAP,  Arizona:  Contract 
to  transfer  O&M  of  the  Santa  Rosa 
Canal  to  Maricopa-Stanfield. 

15.  Imperial  ID  and/or  the  Coachella 
Valley  Water  District  BCP,  California: 
Contract  providing  for  exchange  of  up  to 
10,000  acre-feet  of  water  per  year  from  a 
well  field  to  be  constructed  adjacent  to 
the  All-American  Canal  for  an 
equivalent  amount  of  Colorado  River 
water  and  for  O&M  of  the  well  field. 
Lower  Colorado  Water  Supply  Project, 
California. 

16.  Lower  Colorado  Water  Supply 
Project,  California:  Water  service  and 
repayment  contracts  with 
nonagricultural  users  in  California  for 
consumptive  use  of  up  to  10,000  acre- 
feet  of  Colorado  River  water  per  year  in 


exchange  for  an  equivalent  amount  of 
water  to  be  pumped  into  the  All- 
American  Canal  from  a  well  field  to  be 
constructed  adjacent  to  the  canaL 

17.  Golden  Shores  Water 
Conservation  District,  BCP,  Arizona: 
M&I  water  service  for  lands  within  the 
district  and  adjacent  areas  for  delivery 
of  up  to  2,000  acre-feet  of  Colorado 
River  water  per  year  pursuant  to  the 
recommendation  of  the  Arizona 
Department  of  Water  Resources. 

18.  Hutchison  Present  Perfected  Rights 
contract  amendment  to  reflect  the 
transfer  of  part  of  the  right  to 
Winterhaven,  California,  Supreme  Court 
Decree  in  Arizona  vs.  California  and 
BCP. 

19.  Winterhaven  Present  Perfected 
Rights  contract  for  portion  of  Hutchison 
Present  Perfected  Rights  transfer  to 
Winterhaven,  Supreme  Court  Decree  in 
Arizona  v.  California  and  BCP. 

20.  County  of  San  Bernardino,  San 
Bernardino,  California:  Repayment 
contract  for  $2a6  million  SRPA  loan. 

21.  Yuma  County  and  Yuma  County 
Water  Users'  Association,  Yuma  Project 
Arizona:  Contract  for  O&M  of  18 
drainage  wells  in  Yuma  County, 
Colorado  River  Front  Work  and  Levee 
System,  Arizona. 

22.  Maricopa-Stanfield  Irrigation  and 
Drainage  District  CAP,  Arizona:  D&MC 
contract  for  $5  million  to  complete  the 
district's  distribution  system. 

23.  Central  Arizona  Irrigation  and 
Drainage  District  CAP,  Arizona:  D&MC 
contract  for  $20  million  to  complete  the 
district's  distribution  system. 

Missouri  Basin  Region 

Bureau  of  Reclamation,  P.O.  Box 
36900,  Federal  Building,  316  North  26th 
Street  Billings,  Montana  59107-6900, 
telephone  (406)  585-6413. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users,  Missouri 
Basin  Region.  Montana,  Wyoming, 
North  Dakota,  South  Dakota,  Colorado. 
Kansas,  and  Nebraska:  Temporary 
(interim)  water  service  contracts  for 
surplus  project  water  for  irrigation  or 
M&l  use  to  provide  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  long-term  contracts  for  similar 
service  for  up  to  1,000  acre-feet  of  water 
annually. 

2.  Nokota  Company.  Lake 
Sakakawea,  P-SMBP,  North  Dakota: 
Industrial  water  service  contract;  up  to 
16,800  acre-feet  of  water  annually;  FR 
notice  published  May  5, 1982,  Vol.  47. 
Page  19472. 

3.  Fort  Shaw  ID,  Sun  River  Project. 
Montana:  R&B  loan  repayment  contract 
up  to  $1.5  million. 
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4.  ID'a  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L  97-293). 

5.  Oahe  Unit,  PSMBP.  South  Dakota: 
Cancellation  of  master  contract  and 
participating  and  security  contracts  in 
accordance  with  Public  Law  97-293  with 
South  Dakota  Board  of  Water  and 
Natural  Resources  and  Spink  County 
and  West  Brown  ID. 

6.  Owl  Creek  ID,  Owl  Creek  Unit,  P- 
SMBP,  Wyoming:  Amendatory  water 
service  contract  to  reflect  reduced  water 
supply  benefits  being  received  from 
Anchor  Reservoir. 

7.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project:  Water 
service  contract;  proposed  contract 
negotiations  for  sale  of  water  from  the 
marketable  yield  to  water  users  within 
the  Colorado  River  Basin  of  Western 
Colorado. 

8.  Ruedi  Reservoir.  Fryingpan- 
Arkansas  Project,  Colorado:  Water 
service  contract;  second  proposed 
contract  negotiations  for  sale  of  water 
from  the  regulatory  capacity  of  Ruedi 
Reservoir. 

9.  Fryingpan-Arkansas  Project, 
Colorado:  East  Slope  Storage  system 
consisting  of  Pueblo  Reservoir,  Twin 
Lakes,  and  Turquoise  Reservoir; 
Contract  negotiations  for  temporary  and 
long-term  storage  and  exchange 
contracts. 

10.  Cedar  Bluff  ID  No.  6  and  the  State 
of  Kansas.  Cedar  Bluff  Unit,  PSMBP. 
Kansas:  Repayment  contract;  Negotiate 
contract  with  the  State  of  Kansas  for  use 
of  all  or  part  of  the  conservation  pool  of 
Cedar  Bluff  Reservoir  for  recreation,  and 
fish  and  wildlife  purposes  for  payment 
of  the  irrigation  district's  cost  obligation. 
Amend  the  Cedar  Bluff  ID's  contract  to 
relieve  it  of  all  contract  obligations. 

11.  Department  of  Natural  Resources 
and  Conservation,  SRPA,  Montana; 
Grant  and  loan  contract  for 
rehabilitation  of  Middle  Creek  Dam  to 
meet  required  safety  criteria  and  to 
increase  reservoir  storage  capacity  by 
1,917  acre-feet  which  will  be  utilized  for 
irrigation  and  municipal  purposes. 

12.  Garrison  Diversion  Unit,  PSMBP, 
North  Dakota:  Repayment  contract; 
Renegotiation  of  the  master  repayment 
contract  with  Garrison  Diversion 
Conservancy  District  to  bring  the  terms 
in  line  with  the  Garrison  Diversion  Unit 
Reformulation  Act  of  1986.  Negotiation 
of  repayment  contracts  with  irrigators 
and  M&I  users. 

13.  Gray  Goose  ID,  Gray  Goose  Unit, 
PSMBP,  South  Dakota:  Contract 
negotiations  to  integrate  Gray  Goose  ID 
into  the  P-SMBP  as  authorized  pursuant 
to  section  1120  of  the  Water  Resource 


Development  Act  of  January  21, 1986 
(Pub.  L  99-662). 

14.  Pacific  Power  and  Light  Company, 
Glendo  Unit,  PSMBP,  Wyoming: 
Contract  negotiations  for  renewal  of 
water  storage  contract  for  2,000  acre- 
feet  of  nonproject  industrial  water. 

15.  Corn  Creek  ID,  Glendo  Unit,  P- 
SMBP,  Wyoming:  Repayment  contract 
for  10,100  acre-feet  of  supplemental 
irrigation  water  from  Glendo  Reservoir. 

16.  City  of  Dickinson,  North  Dakota: 
Cancellation  of  Contract  No.  9-07-60- 
WR052  pursuant  to  the  Act  entitled, 
"Making  Continuing  Appropriations  for 
the  Fiscal  Year  Ending  September  30, 
1988,  and  for  Other  Purposes,"  Pub.  L. 
100-202.  The  contract  will  be  replaced 
with  a  new  contract  for  the  repayment 
of  $1,625,000  over  a  period  of  40  years  at 
7.21  percent  and  payment  of  operation, 
maintenance,  and  replacement  costs. 

17.  West  Bench  ID.  SRPA: 
Amendatory  contract  to  extend  the 
repayment  period  by  12  years  by  giving 
the  district  the  maximum  repayment 
term  of  40  years  allowed  under  the 
contract. 

18.  La  vaca-Na  vidad  River  A  uthority. 
Palmetto  Bend  Project,  Texas: 
Amendatory  contract  to  increase 
repayment  ceiling  to  cover  repairs  to  a 
drop  structure. 

19.  Hidalgo  County  ID  No.  1,  Lower 
Rio  Grande  Valley,  Texas: 
Supplemental  SRPA  loan  contract  for 
approximately  $13,205,000.  The 
contracting  process  is  dependent  upon 
final  approval  of  the  supplemental  loan 
report. 

20.  Foss  Reservoir  Master 
Conservancy  District,  Washita  Basin 
Project,  Oklahoma:  Amendatory 
repayment  contract  for  remedial  work. 

21.  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project.  Oklahoma: 
Contract  for  the  repayment  of  costs 
incurred  by  the  United  States  for  the 
construction  of  the  Sulphur,  Oklahoma, 
pipeline  and  pumping  plant  (if 
constructed). 

Opportunity  for  public  participation 
and  receipt  of  comments  on  contract 
proposals  will  be  facilitated  by 
adherence  to  the  following  procedures: 

(1)  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
speciHc  contract  proposal. 

(2)  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  ofHce  of 
the  Bureau  of  Reclamation. 

(3)  All  written  correspondence 
regarding  proposed  contracts  will  be 
made  available  to  the  general  public 
pursuant  to  the  terms  and  procedures  of 


the  Freedom  of  Information  Act  (80  Stat 
383).  as  amended. 

(4)  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  Bureau  of 
Reclamation  officials  at  locations  and 
within  the  time  limits  set  forth  in  the 
advance  public  notices. 

(5)  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

(6)  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

(7)  In  the  event  modifications  are 
made  in  the  form  of  proposed  contract, 
the  appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  60-day 
comment  period  is  necessary. 

Factors  which  shall  be  considered  in 
making  such  a  determination  shall 
include,  but  are  not  limited  to:  (i)  The 
significance  of  the  impact(8)  of  the 
modification,  and  (ii)  the  public  interest 
which  has  been  expressed  over  the 
course  of  the  negotiations.  As  a 
minimum,  the  Regional  Director  shall 
furnish  revised  contracts  to  all  parties 
who  requested  the  contract  in  response 
to  the  initial  public  notice. 

Date:  July  6, 1988. 
C  Dale  Duvall, 

Commissioner  of  Reclamation. 
[FR  Doc.  88-15514  Filed  7-11-88;  8:45  am] 

BtUJNQ  CODE  4>1*-a»4l 


Fish  and  WUdltfe  Smvice 
Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c]  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq. ): 

Applicant:  Elwood  O'Dell,  Pinetop, 
AZ— PRT-727598. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a 
bontebok  [Damaliscus  dorcas  dorcas) 
culled  from  the  captive  herd  of  P. 
Bowker.  Thomkloof,  Grahamstown. 
Republic  of  South  Africa  for 
enhancement  of  survival  of  the  species. 

Applicant:  E.G.  &  G.  Energy 
Measurements.  Goleta,  CA— PRT- 
683011. 

The  applicant  requests  an  amendment 
to  their  permit  to  conduct  the  following 


activities:  (1)  Live-trap,  ear-tag,  weigh, 
handle  and  release  giant  kangaroo  rats 
[Dipodomys  ingens)  in  developed  and 
undeveloped  areas  in  California  to 
collect  information  on  population  size  as 
part  of  applicant's  study  on  San  )oaquin 
kit  fox  (Vulpes  mutica]  food  habits  and 
how  they  are  affected  by  availability  of 
prey.  Kangaroo  rats  found  dead  will  be 
salvaged  for  scientific  analysis;  (2) 
Applicant  also  proposes  to  live-trap  San 
Joaquin  kit  foxes  on  property  within 
sections  in  T28  and  29N,  and  R27  and 
28E  Mt  Diablo  Meridian  that  is  proposed 
for  development.  The  foxes  will  be 
measured,  fitted  with  ear  tags,  weighed 
and  sampled  for  ectoparasites  and  the 
overall  condition  of  each  animal  will  be 
determined  by  a  veterinarian.  Blood 
samples  will  be  taken  and  sent  to  a 
laboratory  for  analysis.  The  animals  will 
be  transported  to  Naval  Petroleum 
Reserve  #1  where  they  will  be  confined 
in  fenced  kennels  and  radio-controlled 
prior  to  release. 

Applicant:  Cincinnati  Zoo,  Cincinnati. 
OH— PRT-728935. 

"The  applicant  requests  a  permit  to 
import  one  pair  of  babirusa  [Babyrousa 
babyrussa)  and  one  pair  of  anoa 
[Bubalus  depressicomis),  captive  bom 
in  Holland,  from  the  Blijdorp  Zoo, 
Rotterdam,  Holland,  for  purposes  of 
captive  propagation  and  public  display. 
Applicant:  Regional  Director,  Region 
2,  U.S.  Fish  and  Wildlife  Service, 
Albuquerque.  NM— PRT-729031. 

The  applicant  requests  a  permit  to 
take  (conduct  management  studies, 
anesthetize,  capture,  recapture,  mark, 
radio-tag,  track,  translocate  and 
salvage)  Mt.  Graham  red  squirrels 
[Tamiasciurus  hudsonicus  grahamensis] 
for  purposes  of  scientific  research  and 
enhancement  of  propagation  or  survival 
of  the  species. 

Applicant:  Paul  Dennington. 
Duncanville,  TX— PRT-728663. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a 
bontebok  (Damaliscus  dorcas  dorcas] 
culled  from  the  captive  herd  of  F.M. 
Bowker.  Grahamstown,  South  Africa,  for 
enhancement  of  survival  of  the  species. 

Applicant:  Wilma  Lea  McQueen, 
Uvingston,  TX— PRT-728661. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a 
bontebok  (Damaliscus  dorcas  dorcas] 
culled  from  the  captive  herd  of  Theo 
Erasmus.  Orange  Free  State.  South 
Africa,  for  enhancement  of  the  survival 
of  the  species. 

Applicant:  William  Karesh.  Seattle, 
WA  98103— PRT-721552. 

The  applicant  requests  a  permit  to 
import  nineteen  skin  biopsies  taken  with 
a  projectile  dart  from  both  wild  and 
captive  orangutans  (Pongo  pygmaeus]  in 
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Indonesia  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  species.  This  would  be  in 
addition  to  a  previous  import  of  45  skin 
biopsies  imported  for  the  same  purpose. 
Applicant:  John  Klauss,  San  Antonio, 
TX  78217— PRT-728768. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  a 
bontebok  [Damaliscus  dorcas  dorcas] 
culled  from  the  captive  herd  of  V.L. 
Pringle,  Huntley  Glen.  Bedford  Cape 
Province.  Republic  of  South  Africa  for 
enhancement  of  survival  of  the  species. 
Applicant:  Riverbanks  Zoo,  Columbia, 
SC— PRT-728978. 

The  applicant  requests  a  permit  to 
import  ten  golden-headed  Hon  tamarins 
[[Leon  topi thecus  rosalia  (includes 
chrysomelas]  from  French  Guiana  or 
Brazil.  One  male  and  one  female  were 
taken  from  the  wild  in  Brazil  and  eight 
offspring  were  bom  in  captivity.  The 
animals  will  remain  property  of  the 
Brazilian  government.  "The  import  is  for 
the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species. 
Applicant:  National  Zoo,  Washington, 
DC— PRT-728824. 

The  applicant  requests  a  permit  to 
import  one  male  and  two  female  maned 
wolves  (Chrysocyon  brachyurus)  from 
Curitiba  Zoo,  Sao  Paulo,  Brazil.  Male 
was  captive  bom,  two  females  were 
wild  caught  now  held  in  captivity.  One 
female  will  be  sent  to  Little  Rock  Zoo, 
Arkansas.  The  wolves  remain  property 
of  I.B.D.F.  (government  of  Brazil),  but 
offspring  will  belong  to  zoo  where 
animals  are  bom.  These  animals  would 
be  part  of  a  cooperative  breeding 
program;  therefore,  import  is  for  * 

enhancement  of  propagation  and 
survival  of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403. 1375  K  Street  NW.. 
Washington.  DC  20005,  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority,  P.O.  Box  27329,  Washington, 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Date:  July  S.  1988. 
S.M.  Lawrence. 

Acting  Chief  Branch  of  Permits.  U.S.  Office  of 

Management  A  uthority. 

(FR  Doc  88-15808  Filed  7-ll-«8;  8:45  am] 

BIUJNQ  CODE  4310-AIMI 


Nationai  Parit  Service 

Intention  To  Negotiate  Concession 
Contract 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  Landmark  Services 
Tourmobile,  Inc.,  authorizing  it  to 
continue  to  provide  interpretive 
transportation  facilities  and  services  for 
the  public  in  the  National  Capital  Region 
for  a  period  of  approximately  seventeen 
(17)  years  through  December  31, 2005. 

This  proposed  contract  requires/ 
authorizes  a  construction  and 
improvement  program.  The 
improvement  program  required/ 
authorized  was  previously  addressed  in 
the  National  Environmental  Policy  Act 
document  Record  of  Decision,  that  was 
prepared  in  conjunction  with  the 
management  objectives  for  the  areas. 

An  assessment  of  the  environmental 
impact  of  this  proposed  action  has  been 
made  and  it  has  bieen  determined  that  it 
will  not  significantly  affect  the  quahty  of 
the  environment  and  that  it  is  not  a 
major  Federal  action  having  significant 
impact  on  the  environment  under  the 
National  Environmental  Policy  Act  of 
1969.  The  environmental  assessment 
and  finding  of  no  significant  impact  may 
be  reviewed  in  the  Regional  Office 
located  at  1100  Ohio  Drive  SW.,  Room 
339,  Washington,  DC  20242. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31, 1989, 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defiend 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposals, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  National  Capital 
Region,  1100  Ohio  Drive  SW., 
Washington,  DC  20242.  for  information 
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as  to  the  requirements  of  the  proposed 

contract. 

Manus ).  Fish. 

Regional  Director,  National  Capital  Region. 
Date:  March  1. 1988. 

(FR  Doc.  88-15599  Filed  7-11-88;  a:45ain] 

BILUNQ  CODE  4310-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  2. 
1988.  Pursuant  to  S  60.13  of  36  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior. 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by  July 
27, 1988. 
Carol  D.  Shull, 
Chief  of  Registration,  National  Register. 

DELAWARE 

New  Cartle  County 

Newark,  Chambers  House,  Hopkins  and 

Creek  Rds. 
Wilmington  vicinity.  Montgomery  House, 

2900  Old  Limestone  Rd. 

FLORIDA 
Sarasota  County 

Englewood,  Lemon  Bay  Woman's  Club,  51  N. 
Maple  St. 

LOUISIANA 

DeSoto  County 

Keachi  vicinity,  Allen  House,  Smyrna  Rd.  and 
LAS 

MISSISSIPPI 

Hancock  County 

Three  Sisters  Shell  Midden  (22-Ho-S96) 
Williams  Site  (22-Ha-585J 

Madison  County 

Ridgeland  vicinity,  Old  Agency  Road, 
Between  1-55  and  Livingston  Rd. 

Panola  County 

Fredrickson  No.  2 

Sharkey  County 

Savory  Site  (22Sh-S18) 

Yazoo  County 

Dump  Lake  Site  (22-Yz-622) 
Mabin  Site  (22-  Yz-587) 
Waller  Site  (22-  Yz-585) 

NEW  JERSEY 

Hunterdon  County 

Little  York.  Little  York  Historic  District,  CR 
614  and  Sweet  Hollow  Rd. 


OKLAHOMA 

Osage  County 

Hominy,  Hominy  School,  200  bik..  S.  Pettit  St. 

OREGON 

Douglas  County 

Roseburg,  First  Presbyterian  Church  of 

Roseburg,  823  SE  Lane  St. 
Roseburg.  Howell— Kohlhagen  House,  848  SE 

Jackson  St. 

Hood  River  County 

Hood  River.  Oregon-Washington  Railroad  & 
Navigation  Company  Passenger  Station, 
Foot  of  First  St. 

Yamhill  County 

Amity  vicinity,  Briedwell  School,  11935  SW 
Bellevue  Hwy. 

PENNSYLVANIA 

Allegheny  County 

Crafton,  Campbell  Building,  Three  Crafton 

Sq. 
Pittsburgh,  Firstside  Historic  District,  211-249 

Fort  Pitt  Blvd;  1-7  Wood  St. 

Chester  County 

West  Whiteiand,  Pickwick  (West  Whiteland 

Township  MRAJ,  N  side  of  Swedesford  Rd. 
West  Whiteland.  Williams  Deluxe  Cabins 

(West  Whiteland  Township  MRA),  Lincoln 

Hwy. 
West  Whiteland.  Woodledge  (West 

Whiteland  Township  MRA),  525  W. 

Lincoln  Hwy. 

Fayette  County 

Uniontown,  Conn,  John  P.,  House,  84  Ben 
Lomond  St. 

Franklin  County 

Scotland.  Corker  Hill,  1237  Carver  La. 
Jefferson  County 

Punxsulawney,  Kurtz,  T.M.,  House,  312  W. 
Mahoning  St. 

Northampton  County 

Nazareth,  Nazareth  Historic  District, 
Centered  on  Center  and  Main  Sts. 

Philadelphia  County 

Philadelphia.  Dobson  Mills,  4001-4041  Ridge 
Ave.:  3503-3530  Scott's  La. 

PUERTO  RICO 

San  Lorenzo  County 

San  Lorenzo,  Residencia  Machin,  Calle 
Eugenio  Sanchez  Lopez 

TENNESSEE 

Decatur  County 

Brownsport  J  Furnace  (40DR85)  (Iron 

Industry  an  the  Western  Highland  Rim 

1790S-1920S  MPS) 
Decatur  Furnace  (40DR84)  (Iran  Industry  on 

the  Western  Highland  Rim  1790s-1920s 

MPS) 

Humphreys  County 

Fairchance  Furnace  (40DR168)  (Iron  Industry 
on  the  Western  Highland  Rim  1730s-1920s 
MPS) 


TEXAS 
Bexar  County 

San  Antonio,  Barnes-Laird  House,  103  W. 
Ashby  PI. 

Midland  County 

Midland,  Turner,  Fred  and  Juliette.  House, 
1705  W.  Missouri 

UTAH 

Wasatch  County 

Midway  vicinity,  Huber,  John,  House  and 
Creamery,  Off  Snake  Creek  Rd. 

VIRGINIA 

Pulaski  County 

Pulaski,  Pulaski  Historic  Residential  District, 
Roughly  bounded  by  Eleventh  St.,  Prospect, 
Madison  and  Washington  Aves.,  Second 
St.,  and  Henry  Ave. 

WISCONSIN 

La  Crosse  County 

Midway  Archaeological  District 
Outagamie  County 

Greenville,  Kronaer,  Joseph,  Hotel  and 
Saloon,  246  Municipal  Dr. 

Portage  County 

Stevens  Point,  Jensen,  J.L,  House,  1100 
Brawley  St. 

Sheboygan  County 

Sheboygan,  Windway,  CTH  Y.  N  of  CTH  O 
(FR  Doc.  88-15577  Filed  7-11-88;  8:45  am) 

MLUNQ  COOC  4310-70-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  SulMnitted  to 
ttM  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  OfTice  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  Officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  OfHcer. 
Washington,  DC  20503.  telephone  202- 
395-7340. 

Title:  Initial  Regulatory  Program;  30  CFR 
Part  710 

Abstract-  Information  collected  in 
§  710.4(b)  is  used  to  ensure  States  are 
conducting  minesite  inspections  under 


the  initial  regulatory  program 
established  by  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Information  collected  under 
710.11(d)(2)(ii)  is  used  to  bring  pre- 
existing, nonconforming  structures 
into  compliance  during  the  phase-in  of 
the  initial  regulatory  program  under 
SMCRA.  Information  collected  under 
§  710.12(e)  is  used  to  grant  small 
operators  exemptions  from  some  of 
the  initial  regulatory  program 
requirements 

Bureau  Form  Number:  None 

Frequency:  On  occasion 

Description  of  Respondents:  State 
Regulatory  authorities  and  Surface 
Coal  Mining  Operators 

Annual  Responses:  One 

Annual  Burden  Hours:  One 

Average  Burden  Hours  Per  Response: 
One 

Bureau  Clearance  Officer:  Nancy  Ann 
Baka  (202)  343-5981. 

Dale;  June  28. 1988. 
Andrew  F.  DeVito, 

Acting  Chief  Regulatory  Development  and 
Issues  Management. 

(FR  Doc.  88-15512  Filed  7-ll-«8:  8:45  am) 
BILUNG  CODE  4310-OS-W 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-106  (Sub-No.  1X1 

The  Colorado  &  Wyoming  Railway  Co. 
Exemption  for  Abandonment  in  Platte 
County,  WY 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  Northern  Division  Line,  a  &-mile  line 
of  railroad  between  milepost  1.0  at  or 
near  Guernsey  and  milepost  7.0  near 
Sunrise  in  Platte  County,  WY. 

Applicant  has  certified  that  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  governmental 
entity  acting  on  behalf  of  such  user) 
regarding  cessation  of  service  over  the 
line  either  is  pending  with  the 
Commission  or  any  U.S.  District  court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 


pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  August  10. 
1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  *  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  ^  must  be  filed  by  July  21, 
1988,  and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
July  31, 1988  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives: 

F.  J.  Villa,  Jr.  President,  The  Colorado  & 

Wyoming  Railway  Company.  P.O.  Box 

316,  Pueblo,  CO  81002. 
and 
Randall  J.  Feuerstein,  1700  Broadway, 

Suite  1100,  Denver,  CO  80290-1199. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  July 
16. 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Cari  Bausch, 
Chief,  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 


'  A  slay  will  be  roiilincly  i.ssued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  parly  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation] 
cannot  be  made  prior  to  the  effective  dale  of  the 
notice  of  exemption.  See  Ex  Parle  No.  274  (Sub-No. 
8).  Exemption  of  Oat-ofService  Rail  Lines  (not 
printed),  served  March  8, 1988. 

'  See  Exemption  of  Rail  Line  Alxindonments  or 
Discontinuance — Offers  of  Financial  Assistance.  4 
I.C.C.  2d  164  (1987).  and  final  rules  published  in  the 
Federal  Register  on  December  22, 1987  (52  FR  48440- 
4844H). 


upon  environmental  or  public  use 
conditions. 

Decided:  June  30. 1988. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  88-15657  Filed  7-11-88;  8:45  am] 

BIIXING  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regardirtg 
Certifications  of  Eligibility  To  Apply  for 
Worlcer  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  22, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  22. 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington. 
DC  20213. 

Signed  at  Washington,  DC,  this  5th  day  of 
July  1988. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


Petitioner  (union/worker/iirm) 


American  Fett  &  Filter  Co.  (worker«/firni) 

Avery  Lat)el  Co.  (Company) „.. 

Brevel  Motors  (lUE) — 

Consolidation  Coal  Co.  (UMW) 

Dynamit  Nobel  of  America  (company).. .„ 

Franldyn  Veal  Co.  (worl^ers) 

General  Electric  Co..  Motor  Mfg.  Oept.  (lUE)... 
Kason  Merchandising  Fixtures.  Inc.  (workers).. 

Lockwood  Product,  Inc.  (workers) 

Malenal  Things.  Inc.  (ILGWU) 

Merrill  and  Ring.  Inc.  (IWA) 

Patterson  Gear  Motor  (company) 

Pioneer  Parachute  Co.  (ACTWU) 

R.G.  Lawrence  Co..  Inc.  (comparty) 

Safeway  Stores.  Inc.  (UFCW)... 
Safeway  Stores.  Inc.  (UFCW)... 
Safeway  Stores,  kxx  (UFCW).- 
Safeway  Stores,  Inc.  (UFC^W)... 
Safeway  Stores.  Inc.  (UFCW)... 
Safeway  Stores.  Inc.  (UFCW)... 
Safeway  Stores.  Inc  (UFCW)... 
Safeway  Stores.  Inc.  (UFCW).„ 
Safeway  Stores,  Inc.  (UFCW).„ 
Safeway  Stores.  Inc.  (UFCW)... 
Safeway  Stores.  Inc.  (UFCW).- 
Safeway  Stores,  inc.  (UFCW)„. 
Safeway  Stores.  Inc  (UFCW).- 
Safeway  Stores,  Inc.  (UFCW)... 
Safeway  Stores,  Inc  (UFCW).- 
Safeway  Stores,  Inc.  (UFCW).„ 
Safeway  Stores.  Inc.  (UFCW).„ 
Safeway  Stores.  Inc.  (UFCW)...- 
Safeway  Stores,  Inc.  (UFCW). 
Safeway  Stores,  Inc.  (UFCW). 
Safeway  Stores.  Inc.  (UFCW). 

Simmona-Rand  Co.  (workers) 

US.  Elacthcal  Motors  Oiviaion of  Elac Ca  (UAW). 

Universal  Foods,  Inc - 

Winjack.  Inc.  (ACTWU) - -.-. 


Location 


Statfordville.  CT 

North  Brunswick,  NJ 

Carlstadt.  NJ 

Osage,  W.  VA 

Rockleigh,  NJ 

Peterson.  NJ _ 

Decatur,  IN 

Binghamton,  NY.- 
Leonmister.  MA.... 

Braintree,  MA 

Port  Angeles.  WA 

Patterson,  NJ 

Manctiester.  CT 

Tenafly,  NJ „. 

Alamogordo.  NM- 
Albuquerque.  NM. 

Artesia.  NM 

Belen,  NM 

Carlsbad,  NM 

Clovis,  NM -.. 

Deming,  NM - 

Espanola.  NM 

Hobbs,  NM 
Las  Cruces,  NM 

Las  Vegas.  NM 

Los  Alamos.  NM .... 

Lowingtoo.  NM , 

Portales,  NM -. 

Roswell.  NM -. 

Ruidoso,  NM 

Santa  Fa.  NM „ 

Silvar  City.  NM 

Socorro.  NM 

Taos,  NM 

Tucumcari.  NM., 
Charteori.  PA .... 

MiMord.  CT 

Carlstadt,  NJ 

Milwaukee.  Wl.. 


received 


7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 
7/5/88 


Data  of 


6/22/88 
6/15/88 
6/21/88 
6/23/88 
6/17/88 
5/13/88 
6/13/88 
6/16/88 
6/21/88 
6/23/88 
6/20/88 
6/20/88 
6/22/88 
6/21/86 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/68 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/23/88 
6/24/88 
6/9/88 
6/20/88 
6/23/68 


No. 


20,750 
20,751 
20,752 
20,753 
20.754 
20.755 
20.756 
20,757 
20.758 
20.759 
20.760 
20.761 
20.762 
20.763 
20.764 
20.765 
20.766 
20.767 
20.768 
20.769 
20.770 
20.771 
20.772 
20.773 
20.774 
20.775 
20.776 
20.777 
20.778 
20.779 
20.780 
20.781 
20.782 
20.783 
20.784 
20.765 
20.786 
20.787 
20.788 


Arlicies  produced 


Felt  parts. 

Pressure  sensitive. 

EtacHical  motors. 

Brtuminoua  coal. 

Extruded  plastics  ar)d  chemicals. 

Meat  cutters. 

Fractional  horsepower  motors. 

Clothing  racks  and  fixtures. 

PlastK  tkNMT  pots. 

Ladies'  sportswear. 

Lijmber. 

Gear  motors  and  speed  reducers. 

Parachutes. 

Custom-built  valves. 

Grocery  stores    production  ptanti. 

Grocery  stores— production  ptartta. 

Grocery  stores— production  plants. 

Grocery  stores    production  plants. 

Grocery  stores— pitxluction  ptanta. 

Grocery  stores— production  plants. 

Grocery  stores— production  plants. 

Grocery  stores— production  plants. 

Grocery  stores    production  plants. 

Grocery  stores— firoductlon  plants. 

Grocery  stores — production  plants. 

Grocery  stores— production  plants. 

Grocery  stores— production  plants. 

Grocery  stores— production  plants. 

Grocery  stores— production  plants. 

Grocery  stores — production  plants. 

(jfocery  stores— production  plants. 

Grocery  stores— production  plants. 

Grocery  stores — production  plants. 

Grocery  stores— production  plants. 

Grocery  stores— production  plants. 

Mining  equipment 

Electnc  motors  parts. 

Cheese. 

Women's  sports  wear. 


FR  Doc.  88-15601  Filed  7-7-88;  8:45  am] 

BILUNQ  COOC  4510-30-M 

Determinations  Regarding  Eligibility  to 
Apply  for  Worlcer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  June 
27, 1988-Iuly  1. 1988. 

In  order  for  an  afTirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibihty  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  nrm,  or  an  appropriate 


subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-20,645;  MKS  Company.  Inc.. 
Elizabethton,  TN 


TA-W-20,634:  American  Silk  Mills 

Corp.,  Orange,  VA 
TA-W-20,637;  Durex.  Inc..  Union,  NJ 
TA-W-20,e43;  lacobson  Manufacturing 

Co.,  Kenilworth,  NJ 
TA-W-20.644;  Jacobson  Manufactiuing 

Co..  Union,  NJ 
TA-W-20,655;  Capri  Textile  Processors. 

Fall  River.  MA 
TA-W-20,663:  P  &  E  Woodworking,  Inc., 

Newport,  WA 

In  the  following  case  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met  for  the  reasons  specified. 

TA-W-20,679;  Robes.  Inc..  Newark.  NJ 

U.S.  imports  of  choir  robes  are 
negligible. 

Affirmative  Deteiminations 

TA-W-20.654;  Bilt-Rite  Juvenile. 
Orangeburg.  NY 


A  certiflcation  was  issued  covering  all 
workers  separated  on  or  after  April  26. 
1987. 

TA-W-20,664;  Lee-Mar  Shirt  Co..  Inc.. 

Pulaski,  TN 
A  certiHcation  was  issued  covering  all 
workers  separated  on  or  after  March  29, 
1988. 
TA-W-20.703;  Health-Tex,  Inc. 

(Diamond  Hill  Plant),  Cumberland. 

RI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16. 
1987. 

TA-W-20,662;  New  England  Mackintosh 
Co.,  Inc.,  Brockston,  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  29, 
1987  and  before  January  31, 1988. 
TA-W-20,649;  Pathfinder  Mines  Corp., 
Luck  McMine  &  Mill,  Riverton,  WY 

A  certification  was  issued  covering  ail 
workers  separated  on  or  after  April  17, 
1987. 

TA-W-20,650;  Pathfinder  Mines  Corp., 
Shirley  Basin  Mine  &  Mill,  Shirley 
Basin,  WY 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  1, 

1987. 

TA-W-20,651;  Pathfinder  Mines  Corp., 
Big  Eagle  Mine.  Jeffrey  City.  WY 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  17, 

1987. 

I  hereby  certify  that  the  aforementioned 
detenninations  were  issued  during  the  period 
June  27. 1988-|u]y  1. 1988.  Copies  of  these 
determinations  are  available  for  inspection  in 
Room  6434.  U.S.  Department  of  Labor.  601  D 
Street  NW.,  Washington.  DC  20213  during 
normal  business  hours  or  will  be  mailed  to 
persons  who  write  to  the  alx)ve  address. 
Marvin  M.  Fooks. 

Director,  Off  ice  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  88-15600  Filed  7-11-88;  8:45  am] 

BIUJNO  CODE  4S10-30-M 


Job  Training  Partnership  Act  Advisory 
Committee;  Meeting 

The  Job  Training  Partnership  Act 
(JTPA)  Advisory  Committee  was 
established  by  Notice  dated  June  16. 
1988,  and  published  June  28, 1988,  53  FR 
24379,  to  advise  the  Department  of 
Labor  on  a  comprehensive  review  of  the 
JTPA  program. 


Notice  is  hereby  given  of  the  first 
meeting  of  the  Advisory  Committee  on 
July  27  and  28. 

Time  and  Place:  Mayflower  Hotel, 
1127  Connecticut  Avenue  NW.. 
Washington,  DC.  The  meeting  will  begin 
at  8:30  a.m.  on  July  27  and  adjourn  at 
12:00  p.m.  on  July  28. 

For  further  information,  contact: 
Dolores  Battle,  Administrator,  Office  of 
Job  Training  Programs,  U.S.  Department 
of  Labor.  Employment  and  Training 
Administration,  200  Constitution 
Avenue  NW.,  Room  N-4459, 
Washington,  DC  20210.  Telephone:  202- 
535-0236. 

Signed  at  Washington.  DC,  the  30th  day  of 
June  1988. 
Rolierts  T.  Jones. 

Acting  Assistant  Secretary  of  Labor. 
[FR  Doc.  88-15324  Filed  7-ll-«8:  8:45  am) 

WLUNG  CODE  4S10-30-II 


Occupational  Safety  and  Healtti 
Administration 

Occupational  Exposure  to 
Formaldehyde;  Resubmission  of 
Hazard  Communication  f>rovisions  for 
Clearance  Under  the  Paperwork 
Reduction  Act 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Notice. 

summary:  The  Department  of  Labor,  in 
carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35;  5  CFR  Part  1320  (53  FR  16618 
to  16632,  May  10, 1988)).  is  resubmitting 
the  recordkeeping/  reporting 
requirements  of  paragraphs  (m)(l)(i) 
through  (m)(4)(ii)  of  the  recently 
published  standard  on  occupational 
exposure  to  formaldehyde  (29  CFR 
1910.1048)  to  the  Office  of  Management 
and  Budget  (OMB)  for  the  Agency's 
reconsideration  of  its  previous  rejection 
of  these  requirements.  The  affected 
paragraphs  pertain  to  hazard  warning 
labels  and  Material  Safety  Data  Sheets 
(MSDs).  Because  of  existing 
requirements  under  OSHA's  Hazard 
Communication  Standard  (29  CFR 
1910.1200),  OSHA  estimates  that  there 
are  no  new  recordkeeping  burdens 
attributable  to  these  provisions  (average 
burden  hours  per  response  is  zero). 
DATE:  OSHA  has  requested  an 
expedited  review  of  this  resubmission 


under  the  Paperwork  Reduction  Act  to 
be  completed  within  45  days  of  the  date 
of  publication  in  the  Federal  Register. 

RM  FURTHER  INFORMATION  CONTACT: 

Comments  and  questions  about  the 
recordkeeping/reporting  requirements 
for  paragraphs  {m)(l)(i)  through 
(m)(4)(ii)  of  the  Formaldehyde  Standard 
(29  CFR  1910.1048)  should  be  directed  to 
Paul  E.  Larson,  Departmental  Clearance 
Officer.  Office  of  Information 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW.,  Room  N- 
1301,  Washington.  DC  20210  (telephone 
(202)  523-6331).  Comments  should  also 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  OSHA.  Office  of 
Management  and  Budget,  Room  3208, 
Washington,  DC  20503  (telephone  (202) 
395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  the  information 
collection  clearance  package  which  has 
been  submitted  to  OMB  should  advise 
Mr.  Larson  of  this  intent  at  the  earliest 
possible  date. 

SUPPLEMENTARY  INFORMATION:  On 

December  4, 1987,  OSHA  published  a 
final  rule  on  occupational  exposure  to 
formaldehyde  (52  FR  46168  to  46312). 
The  recordkeeping  and  reporting 
requirements  of  this  standard  (29  CFR 
1910.1048)  were  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  (53  FR  1529,  January  20, 1988).  On 
February  2, 1988,  OMB  approved  all  of 
the  requirements  except  for  those 
contained  in  paragraphs  (m)(l)(i) 
through  (m)(4)(ii)  under  OMB  clearance 
number  1218-0145. 

OSH.A  is  submitting  the  following 
clearance  package  to  OMB  in  a  request 
for  reconsideration  of  OMB's  decision  to 
deny  information  collection  approval  for 
paragraphs  m(l)(i)  through  m(4)(ii) 
which  pertain  to  labeling  and 
preparation  of  Material  Safety  Data 
Sheets  (MSDSs)  under  the 
Formaldehyde  Standard.  Because 
similar  requirements  already  exist  imder 
OSHA's  generic  standard.  Hazard 
Communication  (29  CFR  1910.1200), 
OSHA  estimates  that  there  are  no 
additional  burdens  attributable  to  these 
provisions  and  that  no  further 
recordkeeping  burden  would  be 
incurred. 
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StanOaro  Form  83 
fe»  5eotemD«r  i'i83> 


Request  for  0MB  Review 


Important 

Read  instructions  before  completing  form  Do  not  use  the  same  SF  33 
to  request  both  an  Executive  Order  12291  review  ana  aoprovai  unaer 
the  Paperwork  Reduction  Act 

Answer  ail  questions  in  Part  I   If  this  request  is  for  review  unoer  E.O 
12291.  complete  Part  II  and  sign  the  regulatory  certification   If  this 
request  is  for  approval  under  the  PaperworK  Reduction  Act  ana  5  CFR 
1320.  skip  Part  II.  complete  Part  III  and  sign  the  paperworK  cemtication 


Send  three  copies  of  this  form,  tne  material  to  be  reviewed,  and  for 
:aperworK — '.r'ee  copies  of  the  suooorting  statement,  to: 

Office  of  Information  and  Reguia'.orv  Affairs 
Office  of  Management  ana  Budget 
Attention  Docket  Library  Room  3201 
Washineton.  DC  20503 


PART  I. — Complete  This  Part  for  All  Requests. 


( 


1.  Oepartment.'agencyano  Bureau/oificeon^inaling  request 

U.S.  Department  of  Labor«  Occupational  Safety  and  Health 
Administration*  Directorate  of  Health  Standards  Programs 


2.  Agency  code 


1      2 


8 


3.  Ndrne  ot  person  wno  can  oest  answer  Questions  regaroing  trtis  'equesi 

Quentelle  Barton 


Telephone  number 

'202  )  523-7075 


4.  Title  of  mtormation  collection  or  rulemaking 


FORMALDEHYDE  STANDARD:  paragraphs  (m)(l)(i)  -  (m)(4)(ii) 


5.  Legal  autnonty  tor  mtormation  collection  or  ruie  (cite  uni:eo  States  Code.  PuDiic  Li».  or  txecutive  Order) 
29      i.sn     651  #    et   seq  q,  PL   91-596 


6.  Affected  public  (check  an  ttiat  apply) 

1  O  IndiviOuais  or  nousenoids 

2  n  State  or  local  governments 


3  n  Farms 

4  X-i  Bi-'.inesses  or  other  tor  oro^it 


5  £  Federal  agencies  or  employees 

6  D  Nonnroft  nstitutions 

7  B  Small  Dusrnesses  or  oreanizations 


PART  II. — Complete  This  Part  Only  if  the  Request  is  for  0MB  Review  Under  Executive  Order  12291 


7.  Regulation  Identifier  NumDer(RlN) 


or    None  assigned  i 


8.  Type  ot  suomission  (cec*  one  in  edcn  category) 
Clas*ifieation 

1  n  Maior 

2  U  Nonmaior  2  '_;  Fmai  or  interim  tmal  witn  pnor  proposal 

3  Lj  Final  or  interim  tirai  *iinout  prior  proposal 


Sfaf  •  or  development 

1   1 1   Proposed  Of  oran 


Type  et  review  requeued 

1  G  Standard 

2  ^_.  Pend:"? 

3  lJ  Er-e'cer-cy 

4  12   StatLtprv  or  judicial  deadline 


9.  CFR  section  attected 
CFR 

10.  Does  this  regulation  contain  reponmg  or  recoroKeeomg  'eoui'ements  ir-ot  reouire  0MB  approval  under  tne  Paperwork  Rfducton  Act 
and  5  CFR  1320? 

G  Yes 

Dno 

11.  If  a  maior  rule.  iSlherea  regulatory  impact  ana'ysisattacned' 
If  No."  did  0MB  waive  the  analysis? 

1  n  Yes 

SD  Yes 

2  Dno 

aDno 

Certification  for  Regulatory  Submission* 

In  submitting  this  request  tor  0MB  review  ine  authorized  reguiatorv  contact  a^o  tne  program  o'tiral  terfty  that  tr"e  reourements  oi  E  0  12291  and  any  applicable 
policy  directives  nave  Deen  complied  with 


Signature  ot  program  otnciai 


Date 


S'gnature  oi  authorized  reguiatory  contact 


Date 


12.  (0MB  use  ortiy) 


Ktevioui  eoiiions  oosoieie 
"ISN  754C  00  634  4034 


-2  .06 


^MKMrd  Fenn  aj  (Rev  9  83 

P'escnbco  bv  OME 

5  CFR  1320400  eO   12291 


.'A  H<\\J>: 
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PART  III. — Complete  This  Part  Only  if  the  Request  is  for  Approval  of  a  Collection 

of  Information  Under  the  Paperwork  Reduction  Act  and  5  CFR  1320. 

13.  Abstract— Describe  needs,  uses  and  affected  public  m  50  worefs  Of  less  'Occupational  health  Standards*  health  hazards 
toxic  substances*,  carcinogens*   This  regulation  requires  employers  to  train 
employees  about  the  hazards  of  formaldehyde*  affix  warning  labels  on  containers 
as  required  and  also  develop  and  maintain  Material  Safety  Data  Sheets  as 
specified  in  provisions  (m)(l)(i)  -  (m)(4)(ii)  of  the  standard. 


14.  Type  of  information  collection  (ct>eck  only  one) 
Mortnatioit  eoUectione  not  contained  m  rules 
1  O  Regular  submission 
UifonnaUon  coUectiont  contained  In  rules 

3  Q  Existing  regulation  (no  cttange  proposed) 

4  D  Notice  ot  proposed  rulemaking  (NPRM) 

5  X  Final.  NPRM  was  previously  published 


2  n  Emergency  submission  CcerrificaffonarracAed) 

6  Final  or  interim  final  without  prior  NPRM 
A  lJ   Regular  sut>miss>on 
8  n    Emergency  submission  (certification  attached) 


7  Enter  date  of  expected  of  actual  Federal 
Register  publication  at  this  stage  of  rulemakir^ 
(month,  day.  year)      12/04/87 


IS.  Type  of  review  requested  (check  only  arte) 
iD  New  collection 

2  O  Revision  of  a  currently  approved  collection 

3  SS  Extertsion  of  the  expiration  date  of  a  currently  approved  collection 
wittHKit  any  ctiange  in  tt>e  sutwtance  or  in  the  method  ol  collection 


4  LJ   Reinstatement  of  a  previously  approved  colleclioii  tor  wtiicti  approval 

has  expired 

5  Q   Existing  collection  m  use  without  an  0M8  control  number 


16.  Agency  report  form  numl)er(s)  (irxlude  standard/optional  form  number(s)) 


None 

17.  Annual  reporting  or  disclosure  burden 

1  Numtier  of  respondents 

2  Numtier  of  responses  per  respondent 

3  Total  armual  responses  (iir>e  1  tunes  line  2) 

4  Hours  per  response 

5  Total  hours  (Ime  3  times  line  4) 


112*217 
9 


22.  Purpose  of  mtormation  collection  (check  as  many  as  apply) 

1  [j  Application  for  benefits 

2  D  Program  evaluation 

3  U  General  purpose  statistics 

4  3  Regulatory  Of  compliance 

5  LJ  Program  planning  or  rnanagement 

6  D  Research 

7  □  Audit 


It.  Annual  recordlieeping  burden 

1  Number  of  recordkeepers 

2  Annual  hours  per  recordkeeper 

3  Total  recordkeeping  hours  (line  1  times  line  2) 

4  Recordkeeping  retention  period 


23.  Freouency  ot  recordkeeping  or  reporting  (check  all  that  apply) 


0        year 


19.  Total  annual  burden 

1  Requested  (line  17  5  plus  line  1 8  3) 

2  In  current  0MB  inventory 

3  Difference  (line  I  less  line  2) 
ixplanatlon  of  difference 

4  Program  cfiange 

5  Adjustment  


955*043 


955*043 


1 

3 

Recordkeeping 

Heporting 

2 

D 

On  occasion 

3 

D 

Weekly 

4 

U 

Monthly 

5 

U 

Quarterly 

6 

u 

Semiannually 

7 

!_) 

Annually 

8 

U 

Biennially 

9  3  Other  (describe) 


None 


20.  Current  (most  recent)  0MB  control  number  or  comment  numt)er 

1218-0145  


21.  Requested  expiration  date 

June   1988  -  February  1991 


24.  Respondents  obligation  to  comply  (ctieck  ttie  strongest  obligation  that  applies) 

1  n   Voluntary 

2  Lj   Required  to  otitain  or  retain  a  t>enefit 

3  LX  Mandatory 


2S.  Are  the  respondents  primarily  educational  agencies  or  institutions  or  is  the  primary  purpose  of  the  collection  related  to  Federal  education  programs'   Q  Yes  3  tito 


26.  Does  the  agency  use  sampling  to  select  respondents  or  does  the  agency  recommend  or  prescribe  tne  use  ot  sampimg  or  statistical  analysis 
by  respondents? 


Dves  3no 


27.  Regulatory  authority  for  the  information  collection 
29  TFP       1910 .1048 


FR 


.or.  Other  fspecrr>; 


Paperwork  Certification 

In  submitting  this  request  for  0MB  approval  trie  agency  head,  the  senior  official  or  an  authorized  representative  certifies  that  tf»e  requirements  ot  5  CFR  1320.  tne 
Privacy  Act.  statistical  standards  or  directives,  and  any  otQer  appticat>le  information  ooi'Cy  directives  have  been  complied  with 


Signature  of  agency  head.  tlTe'^enior  otticiai  oi  an  autnoiizeo  represeniatii 


Mgnature  of  agency 


K     - 


Date 


£jm. 


L'.c,';/^' 


t- 


BNXINO  CODE  4!!10-2«-C 


"77 


,'.S.    G0VERN»1EVT  rRINTr;G  OrnCE*'^:    1964, tK-   433-469 
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Supporting  Statement  for  Information 
Collection  Requirements  of  the 
Formaldehyde  Standard  Concerning  the 
Hazard  Communication  Provisions — 
lustification 

1.  Circumstances  Requiring  the 
Collection  of  Information 

The  Occupational  Safety  and  Health 
(OSH)  Act  of  1970  (29  U.S.C.  651  et  seq.) 
authorizes  the  promulgation  of  such 
health  and  safety  standards  that  will 
reduce  significant  risk  of  material 
impairment  of  health.  The  statute 
specifically  authorizes  information 
collection  by  employers  as  "necessary 
or  appropriate  for  the  enforcement  of  the 
OSH  Act  or  for  developing  information 
regarding  the  causes  and  prevention  of 
occupational  accidents  and  illnesses." 
Moreover,  in  regard  to  areas  in  wihch 
employees  are  exposed  to  toxic 
substances  or  harmful  physical  agents. 
The  OSH  Act  provides  that  the 
Secretary  of  Labor  shall  issue 
regulations  requiring  employers  to  keep 
records  of  employee  exposures  (29 
U.S.C.  657(c)). 

The  Occupational  Safety  and  Health 
Administration's  primary  responsibility 
is  to  assure  employees  safe  and 
healthful  places  of  employment.  As  one 
means  of  achieving  this  objective,  the 
OSH  Act  authorizes  the  promulgation  of 
mandatory  safety  and  health  standards 
that  provide  control  measures  for 
particular  hazards.  For  toxic  substances 
and  harmful  physical  agents,  the  OSH 
Act  contains  an  explicit  mandate  that 
the  standard  promulgated  be  expressed 
in  terms  of  objective  criteria  and  of  the 
performance  desired  whenever 
practicable  (29  U.S.C.  655(b)(5)).  Health 
standards  must  include  provisions  for 
monitoring  and  measuring  employee 
exposure,  suitable  protective  equipment 
and  control  of  technological  procedures, 
and  type  and  frequency  of  medical 
examinations  or  other  tests,  as 
appropriate.  The  statute  also  mandates 
the  inclusion  of  appropriate  warning 
labels  (29  U.S.C.  655(b)(7)).  According  to 
section  6(b)(7)  of  the  OSH  Act: 

Any  standard  promulgated  under  this 
subsection  shall  prescribe  the  use  of  labels  or 
other  appropriate  fonns  of  warning  as  are 
necessary  to  insure  that  employees  are 
apprised  of  all  hazards  to  which  they  are 
exposed,  relevant  symptoms  and  appropriate 
emergency  treatment,  and  proper  conditions 
and  precautions  of  safe  use  or  exposure. 

The  Act  and  its  legislative  history 
recognize  that  recordkeeping  and 
reporting  by  employers  are  necessary 
both  for  enforcement  of  the  Act  and  for 
developing  information  regarding  the 
causes  and  prevention  of  occupational 
accidents  and  illnesses  (29  U.S.C. 


651(b)(12);  657(c)(1)).  In  addition,  the  Act 
specifically  states  that: 

The  Secretary  *  *  *  shall  also  issue 
regulations  requiring  that  employers,  through 
posting  of  notices  or  other  appropriate 
means,  keep  their  employees  informed  of 
their  protections  and  obligations  under  this 
Act,  including  the  provisions  of  applicable 
standards.  (29  U.S.C.  e57(c)(l)). 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  recently 
adopted  a  health  standard  governing 
employee  exposure  to  formaldehyde  (29 
CFR  1910.1048).  Pursuant  to  the 
Paperwork  Reduction  Act,  OSHA  also 
submitted  a  request  for  approval  of 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
(OMB).  Information  collection 
requirements  for  this  standard  were 
approved  by  OMB  under  Control 
Number  1218-0145  on  February  2, 1988, 
except  for  paragraphs  (m)(l)(i)  through 
(m)(4)(ii).  These  disapproved  paragraphs 
provide  objective  criteria  for 
determining  when  the  presence  of 
formaldehyde  constitutes  a  health 
hazard.  They  also  prescribe  the 
information  that  must  be  included  on 
labels  to  be  placed  on  containers  of 
formaldehyde,  certain  formaldehyde- 
treated  products  and  products 
containing  formaldehyde,  and 
information  to  be  included  in  the 
accompanying  Material  Safety  Data 
Sheets  (MSDSs). 

In  its  letter  of  February  2, 1988,  OMB 
disapproved  any  requirements  for  labels 
and  MSDSs  in  the  Formadehyde 
Standard  (FS)  that  went  beyond  those 
already  approved  in  the  OSHA  Hazard 
Communication  Standard  (HCS).  OMB 
believed  that  their  record  did  not 
contain  sufficient  information  at  that 
time  to  make  a  determination  that  the 
information  collection  requirements  at 
issue  were  consistent  with  the 
Paperwork  Reduction  Act. 

OSHA  is  resubmitting  a  request  for 
information  collection  approval  for 
these  disapproved  provisions  with  a 
more  detailed  justification.  A  copy  of  29 
CFR  1910.1048  (m)(l)(i)  through  (m){4)(ii) 
is  attached  to  this  document  as 
Appendix  I.  OSHA  requests  expedited 
consideration  of  this  request. 

The  new  standard  requires  employers 
to  monitor  formaldehyde  exposure  and 
employee  health  under  certain 
conditions,  to  reduce  formaldehyde 
exposure  below  the  revised  permissible 
exposure  limits  (PELs),  and  to  train 
employees  to  recognize  formaldehyde's 
health  effects  and  how  to  deal  with 
workplace  formaldehyde  hazards.  The 
hazard  communication  provisions  are 
inextricably  intertwined  with  the  other 
provisions  of  the  Formaldehyde 


Standard  to  eliminate  significant  cancer 
risk.  The  information  collection  and 
disclosure  activities  for  the  hazard 
communication  provision  of  this 
standard  is  listed  below. 

Under  the  hazard  communication 
provision  of  the  Formadehyde  Standard 
(§1910.1048  (m)(l)(i)  through  (m)(4)(ii)). 
formaldehyde  gas,  all  mixtures  or 
solutions  composed  of  greater  than  0.1 
percent  formaldehyde,  and  materials 
capable  of  releasing  formaldehyde  into 
the  air  under  normal  conditions  of  use  at 
concentrations  reaching  or  exceeding  0.1 
ppm  must  be  considered  a  health 
hazard.  At  a  minimum,  specific  health 
hazards  that  the  employer  shall  address 
are:  cancer,  irritation  and  sensitization 
of  the  skin  and  respiratory  system,  eye 
and  throat  irritation,  and  acute  toxicity. 

The  employer  must  assure  that  hazard 
warning  labels  complying  with  the 
requirements  of  29  CFR  1910.1200(f)  are 
affixed  to  all  containers  where  the 
presence  of  formaldehyde  constitutes  a 
"health  hazard"  as  defined.  At  a 
minimum,  labels  must  identify  the 
hazardous  chemical;  list  the  name  and 
address  of  the  responsible  party:  contain 
the  information  "Potential  Cancer 
Hazard";  and  appropriately  warn  of  all 
other  hazards  as  defined  in  29  CFR 
1910.1200.  Appendices  A  and  B. 

In  addition,  the  Formaldehyde 
Standard  states:  "any  employer  who 
uses  formaldehyde-containing  materials 
that  constitute  a  health  hazard  as 
defined  in  this  standard  shall  comply 
with  the  requirements  of  29  CFR 
1910.1200(g)  with  regard  to  the 
development  and  updating  of  Material 
Safety  Data  Sheets. "  See  29  CFR 
1910.1048(m)(4)(i). 

Manufacturers,  importers,  and 
distributors  of  formaldehyde-containing 
materials  that  constitute  a  health  hazard 
as  defined  in  this  standard  must  assure 
that  Material  Safety  Data  Sheets 
(MSDSs)  and  updated  information  are 
provided  to  all  employers  purchasing 
such  materials  at  the  time  of  initial 
shipment  and  at  the  time  of  the  first 
shipment  after  a  Material  Safety  Data 
Sheet  is  updated. 

2.  Use  of  Information  and  Consequence 
to  Federal  Program 

The  information  collected  pursuant  to 
with  this  standard  is  used  to  ensure  that 
information  concerning  the  health 
hazards  of  formaldehyde  is  conveyed  to 
affected  employers  and  employees. 
Compliance  with  this  aspect  of  the 
standard  is  required  in  order  to  maintain 
a  safe  and  healthful  work  environment. 
Failure  to  transmit  this  information  will 
significantly  impair  OSHA  efforts  to 


protect  the  health  of  employees  exposed 
to  formaldehyde  in  the  workplace. 

3.  Use  of  Improved  Information 
Technology 

OSHA  did  not  mandate  detailed 
procedures  for  satisfying  the  hazard 
communication  provisions  of  the 
Formaldehyde  Standard.  OSHA 
included  performance-oriented 
exemptions  which  permit  employers  to 
use  a  wide  array  of  techniques  to 
demonstrate  that  their  employees  are 
exposed  to  formaldehyde  only  at 
concentrations  below  those  triggering 
the  hazard  communication 
requirements.  OSHA  did  not  mandate 
specific  forms  for  the  MSDSs  nor 
specifications  for  the  label,  but  required 
only  the  minimal  information  necessary 
to  convey  the  hazard. 

The  information  collection 
requirements  of  these  provisions  are 
intended  to  ensure  that  information 
concerning  the  health  hazards  of 
formaldehyde  is  transmitted  to  affected 
employers  and  employees.  Thus  this 
regulation  minimizes  burdens  on 
industry  to  the  extent  practical  and 
consistent  with  the  purposes  of  the  Act. 

4.  Efforts  to  Identify  Duplication 

These  provisions  are  complementary 
to  the  Hazard  Communication  Standard, 
29  CFR  1910.1200.  which  has  the 
explicitly  stated  purpose  to  eliminate 
duplication  of  efforts  through 
preemption  of  state  law.  No  other 
federal  agency  requires  the  reporting  or 
collection  of  information  regarding 
formaldehyde  in  the  workplace. 

5.  Use  of  Similar  Information 

The  information  required  by  this 
standard  is  specific  to.  and  available 
only  from  manufacturers,  distributors, 
importers,  and  employers.  Product- 
specific  data  are  not  available 
elsewhere  in  the  Federal  Government, 
nor  are  published  reports  of  a  similar 
nature  available  in  the  Federal 
Government.  Further,  the  public  record 
}f  this  rulemaking  does  not  indicate  any 
iltemate  source  for  this  information. 

■J.  Consideration  of  Small  Businesses 

The  burden  of  these  requirements  is 
an  equal  obligation  for  all  employers 
with  employees  exposed  to 
formaldehyde  in  the  workplace.  Because 
of  the  manner  in  which  the  standard  is 
written,  employers  can  choose  to 
respond  to  these  information  collection 
requirements  in  the  way  that  is  best 
suited  to  their  work  environments.  The 
requirements  are  based  on  performance, 
and  compliance  is  judged  accordingly. 
There  are  no  set  requirements  for  the 
format  or  maimer  in  which  the 


information  collected  is  to  be 
documented  or  maintained.  In  addition, 
these  provisioins  minimize  burdens  to 
employers  producing  formaldehyde  or 
formaldehyde  containing  products 
because  the  hazard  determination 
required  by  the  Hazard  Communication 
Standard,  29  CFR  1910.1200(d),  has  been 
made  by  OSHA  in  the  Formaldehyde 
Standard. 

7.  Consequence  of  Less  Frequent 
Information  Collection 

The  information  collection  frequencies 
speciHed  in  these  provisions  are  the 
minimum  amount  necessary  to  assure 
that  employees  are  adequately  informed 
of  the  hazards  associated  with 
formaldehyde. 

8.  Special  Circumstances 

There  are  no  special  circumstances 
applicable  to  paragraphs  (m)(l](i) 
through  (m)(4)(ii)  of  the  Formaldehyde 
Standard. 

9.  Consultation  Outside  the  Agency 

Consultation  with  persons  and 
organizations  outside  of  OSHA 
concerning  the  Formaldehyde  Standard, 
including  paragraphs  (m)(l)(i)  through 
(m)(4)(ii),  has  been  extensive  (as 
outlined  below): 

A.  On  January  11, 1985,  OSHA 
announced  that  public  meetings  would 
be  held  in  Washington,  DC  on  February 
13-15, 1985  (50  FR  1547).  to  generate 
information  which  would  help  OSHA  to 
decide  whether  or  not  permanent 
rulemaking  should  be  initiated  under 
section  6(b)  of  the  Act.  New  information 
on  formaldehyde's  health  effects  and 
quantitative  risk  assessments  for 
formaldehyde  was  introduced  at  the 
meetings  and  in  post-hearing  comments 
(Docket  Numbers  H-225  and  H-225A. 
Exhibits  68-1  to  68-23;  69-lA  to  69-34; 
70-1  to  70-58.  and  76-1  to  7&-8J. 

B.  On  April  15. 1985,  OSHA 
announced  that  it  would  proceed  with 
permanent  rulemaking  to  reduce 
formaldehyde  exposure,  basing  its 
decision  on  the  determination  that  the 
existing  standard  did  not  adequately 
address  the  adverse  health  effects 
associated  with  occupational  exposure 
to  formaldehyde.  OSHA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  (50  FR  15179,  April 
17, 1985).  Forty-three  submissions,  many 
of  them  containing  comments  relating  to 
hazard  communication,  were  received  in 
response  to  the  ANPR  (Exhibits  77-1  to 
77-^3). 

C.  Based  on  a  review  of  the  existing 
record,  new  references  identified  by 
OSHA  (Exhibits  73-1  to  73-189J.  and 
Health  Hazard  Evaluations  provided  by 
NIOSH  (Exhibits  78-1  to  78-91).  OSHA 


completed  a  Preliminary  Regulatory 
Impact  Analysis  [Exhibit  81]  and 
published  a  proposed  rule  (50  FR  50412 
to  50499)  on  December  10, 1985.  An 
informal  hearing  which  provided  the 
public  with  an  opportunity  to  comment 
was  held  from  May  5  to  16. 1986  in 
Washington,  DC.  "The  public  was 
afforded  further  opportunity  to  comment 
on  the  proposal  during  the  post  hearing 
comment  period  and  later,  during  a 
limited  one-month  re-opening  of  the 
record  beginning  on  December  12. 1986 
(51  FR  44796).  Many  of  the  comments 
received  addressed  labels,  MSDSs  and 
other  aspects  of  hazard  communication 
in  relation  to  formaldehyde,  particularly 
the  need  for  a  cut-off  or  a  level  below 
which  the  requirements  would  not 
apply.  More  than  1400  exhibits 
containing  approximately  30,000  pages 
of  testimony  and  comments  were 
received  into  the  record  of  this 
rulemaking. 

D.  On  December  2, 1987  OSHA 
received  an  Application  for  an 
Administrative  Stay  for  the  hazard 
communication  provisions  of  the 
Formaldehyde  Standard  from  several 
parties,  including  the  Formaldehyde 
Institute,  the  American  Textile 
Manufacturers  Institute  and  the 
National  Particleboard  Association 
[Exhibits  251-4,  251-8).  Subsequently. 
OSHA  received  over  90  letters 
apparently  resulting  from  an  organized 
campaign  that  supported  the  petition 
[Exhibits  252-1  to  252-«l]. 

E.  On  February  2. 1988,  OMB 
disapproved  the  collection  of 
information  requirements  of  the 
Formaldehyde  Standard  regarding  any 
hazard  communication  requirements 
that  go  beyond  those  already  approved 
in  the  Hazard  Communication  Standard 
and  conditionally  approved  other 
collection  of  information  requirements 
of  the  Formaldehyde  Standard. 

OSHA  has  based  its  final  standard  on 
occupational  exposure  to  formaldehyde 
on  all  of  the  evidence  accumulated  until 
the  close  of  the  record  in  January  1987. 
The  above  referenced  Exhibits  and 
others  are  available  in  the  public  record, 
Docket  H-225.  225A.  225B,  and  225C. 
which  is  available  for  inspection  in  the 
OSHA  Docket  Office,  Room  N-3670. 
U.S.  Department  of  Labor  Building.  200 
Constitution  Avenue  NW..  Washington. 
DC  20210.  For  this  paperwork  approval 
submission.  OSHA  has  also  reviewed 
and  evaluated  the  recent  information 
provided  by  the  petitioners  and  by  OMB 
in  its  letter  of  February  2, 1988. 
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10.  Assurance  of  Confidentiality 

There  are  no  issues  regarding 
confidentiality  for  these  provisions  of 
the  standard. 

11.  Questions  of  a  Sensitive  Nature 

This  question  is  not  applicable  as 
questions  of  this  nature  are  not  asked  of 
the  respondents  as  a  requirement  of  this 
standard. 

12.  Estimate  of  Annual  Costs 

A.  Cost  to  the  Federal  Government 
Paragraphs  (m)(l)(i)  through  (m)(4)(ii) 

pertain  to  hazard  communication 
programs  implemented  by  employers 
subject  to  the  standard  and  do  not 
require  expenditiu«s  by  the  Federal 
Government.  Therefore,  OSHA 
estimates  that  the  annual  cost  to  the 
Federal  Government  over  the  period  to 
be  covered  by  this  paperwork  clearance 
request  is  $0. 

B.  Method  Used  to  Estimate  Cost  of 
Burden  to  Respondents 

The  source  for  the  data  used  to 
estimate  the  paperwork  burden  for  the 
information  collection  requirements 
contained  in  paragraphs  (m)(l](i) 
through  (m)(4)(ii)  is OSHAs Regulatory 
Impact  Analysis  (RIA).  OSHA  estimated 
that  112,217  facilities  will  be  required  to 
comply  with  the  requirements  of  the 
Formaldehyde  Standard.  Based  upon  an 
analysis  of  the  record,  OSHA  has 
determined  that  there  will  be  three 
classes  of  industries  affected  by  the 
revised  standard  (Tables  A  and  B). 

Tier  1.  which  covers  35,998 
establishments  employing  412,168 
workers,  consists  of  the  industries 
where  some  firms  have  workers  who  are 
currently  exposed  above  either  the  1 
ppm  TWA  or  2  ppm  STEL.  This  group 
consists  of  foundries,  laboratories, 
funeral  homes,  and  industry  sectors 
engaged  in  the  manufacture  of  the 
following  five  products:  1]  hardwood 
plywood;  2)  particleboard;  3)  fiberboard; 
4]  furniture:  and,  5]  formaldehyde  resins. 

Tier  2,  which  covers  28,682 
establishments  employing  1,074.604 
workers  who  are  currently  exposed 
between  the  0.5  ppm  action  level  and 
the  1  ppm  TWA  and  where  no  firms 
have  employees  exposed  above  either 
the  1  ppm  TWA  or  2  ppm  STEL  This 
group  is  comprised  of  textile  finishing 
and  industry  sectors  engaged  in  the 
manufacture  of  the  following  three 
products:  1)  apparel;  2)  formaldehyde; 
and.  3)  molded  plastcs. 

Tier  3  consists  of  24  sectors  (Table  A) 
where  some  firms  have  workers  who  are 
currently  exposed  above  0.1  ppm  and 
where  no  firms  have  employees  exposed 
above  the  0.5  ppm  action  level.  This 


group  covers  47,537  establishments 
employing  796,292  workers.  The 
summary  of  this  data  follows: 

Table  A* 


Tierl 


Tier2 


U«  o<  IndusMaa  That  CompriM  Tiers  1  and  2 

Hardwood  Plywood 

F^Mittoard 

Textae  Finishing 
A«>arst 

ri>geMMliS»l>i  ttim 

FumMure 

Resirw „        .„    _     ._ 

Foundries _....„........_. 

Production 
Motdad  PleMlcs 

ta^fKft^^'ff              '  '  - 

Furteral  Servtcee 

List  of  Industries  That  Compriae  Tier  3 


Softwood  Plywood. 
Pulp  MMIS 


Paper  MiHs 

Papeitioard  Mills. 

Envelopes 


Corrugated  ft  Soid  Fiber 

Boxes. 
Cyclic  Crudes.  Dyes  A 

Pigments. 
Paints,  Pigmertts 


Nitrogenous  FerlKzers.. 
Agricultural  Chemicals.. 
Adhesives  &  Sealants .. 
Chemicals  a  Chemical 
Prep. 


Adhesive  Products. 
Gaskets,  Packaging  A 

Sealing  Oevices. 
Mineral  Wool  Inaulation. 
Electric  Houaewares  A 

Fans. 
CurrerM-Carrying  Wiring 

Oavicea. 
Noncurrent-Carrying 

Wiring  Devices. 
Elect  Equip,  lor 

Combustion  Engines. 
Mobile  Homes 

Manufacturing. 


Hemodialysis. 
Biotogy  Instnjctors. 
Veterinary  Anatomist 


■Office  of  Regutalory  Analysis's  RIA,  Table  l-i. 

Table  B— Number  of  Affected 
estabushments  * 


Industry 

Above 
1  ppm 

Be- 
tw99n 
0.5-1 

ppm 

BSvMon 

0.1-0.5 

ppm 

Total 
establish- 

Tier  1 

Tier  2 

Tier  3 

3.474 
0 
0 

6.105 

7.438 

0 

26.420 
21.244 
47,537 

35.996 
28.6S2 
47,537 

Total... 

3.474 

13.543 

95,201 

112.217 

Number  of  Affected  Employees  * 


Industry 

Above 
ippm 

Be- 
tween 
0.5-1 

ppm 

cwtwo6n 

0.1-0.5 

ppm 

Total 

omptoy- 

ees 

Tierl 

Tier  2 

Tier  3 

13,271 
0 
0 

46.056 

147,266 

0 

352339 
927.336 
796.292 

412.166 

1.074,604 

796.292 

Total- 

13,271 

193.326 

2.076,467 

2.283.064 

a  Adapted  from  Table  IV-1.  Office  of  Regulatory 
Analysis's  RIA. 

C.  Summary  of  Estimated  Annual  Cost 
of  Information  Collection 

a.  Introduction.  OSHA  estimated  that 
the  burdens  of  complying  with  the 
hazard  communication  provisions  of  the 
Formaldehyde  Standard  (FS)  were 


subsumed  by  the  Hazard 
Communication  Standard  (HCS).  OSHA 
therefore  concluded  that  no  paperwork 
burden  would  result  from  imposition  of 
paragraphs  (m)(l)(i)  through  (m)(4)(ii)  of 
the  Formaldehyde  Standard.  OSHA 
believes,  however,  that  these  provisions 
enhance  the  effectiveness  of  both  the 
Formaldehyde  Standard  and  the  Hazard 
Communication  Standard.  For  example, 
the  preamble  states: 

OSHA  believes  that  the  record  evidence 
provides  ample  testimony  of  the  difficulties  in 
precisely  detemuning  the  circumstances 
under  which  the  generic  standard  would 
apply  for  substances  that  do  not  exactly  fit 
the  definition  of  an  article  yet  also  do  not 
have  very  much  exposure  potential.  Without 
the  benefit  of  a  complete  standard,  which 
requires  employers  to  determine  their 
employee's  exposures.  OSHA  could  define 
such  trivial  amounts  (in  the  HCS]  only  within 
the  context  of  a  percent  composition.  For 
resins  which  decompose  to  release 
formaldehyde,  this  approach  is  meaningless. 
However,  a  workable  approach  can  be 
derived  within  the  context  of  this  substance- 
speciflc  standard  and  this  is  the  approach 
that  OSHA  has  taken  in  the  Tinal  rule.  In 
addition,  as  noted  above,  the  final  rule's 
paragraph  (m)  requirements  are  entirely 
consistent  with  the  Agency's  generic  Hazard 
Communication  standard. 

(52  FR  at  46283).  OSHA  has  concluded 
that  the  Fonnaldehyde  Standard 
improves  the  Hazard  Communication 
Standard's  effectiveness  and  efficiency, 
and  that  these  findings  are  supported  by 
the  formaldehyde  rulemaking  record. 

On  February  2. 1988.  OMB 
disapproved  paragraphs  (m)(l)(i) 
through  (m)(4](ii)  of  the  Formaldehyde 
Standard,  explaining  that  it  did  not  have 
sufficient  information  about  the  relative 
burdens  imposed  on  industry  by  the 
Fonnaldehyde  Standard  and  the  Hazard 
Communication  Standard,  and  that 
OSHA  had  not  given  it  sufficient  time  to 
perform  an  adequate  assessment  of  the 
paperwork  biudens  imposed  by  those 
sections.  OSHA  therefore  submits  this 
revised  paperwork  justification  to 
provide  that  information. 

OSHA  continues  to  believe  that  the 
Formaldehyde  Standard's  hazard 
communication  requirements  to  not 
impose  paperwork  burdens  beyond 
those  imposed  by  the  Hazard 
Communication  Standard.  In  fact,  in 
some  situations  the  Formaldehyde 
Standard's  hazard  communication 
requirements  may  actually  decrease  the 
existing  burden.  The  rulemaking  record 
for  formaldehyde  indicated  that 
employers  and  employees  would  both 
benefit  from  explicit  guidance  regarding 
the  application  of  the  generic  HCS 
requirements  to  this  particular 
substance.  This  Is  especially  appropriate 
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due  to  the  ubiquitous  nature  of 
formaldehyde  usage  and  the  physical 
characteristics  of  the  chemical. 

b.  Relationship  of  the  hazard 
communication  provision  of  the 
Formaldehyde  Standard  to  the  Hazard 
Communication  Standard 

Because  the  provisions  of  the 
Fonnaldehyde  Standard  are  specifically 
tailored  to  the  properties  and  uses  of 
formaldehyde,  they  provide  a  level  of 
guidance  and  enforcement  certainty 
which  would  not  be  available  to 
formaldehyde  manufacturers  under  the 
Hazard  Communication  Standard. 
However,  these  provisions  serve  the 
same  function  as  those  of  the  Hazard 
Communication  Standard  and  are 
intended  to  result  in  the  same 
information  being  provided  to 
employees.  Therefore,  OSHA  believes 
that  the  paperwork  burden  imposed  by 
the  hazard  communication  portion  of  the 
Formaldehyde  Standard  is  virtually 
identical  to,  and  in  any  event  no  greater 
than,  that  imposed  by  the  Hazard 
Communication  Standard. 

/'.  The  Requirements  of  the  Hazard 
Communication  Standard.  The  Hazard 
Communication  Standard  is  a  generic 
standard  broadly  scoped  to  ensure  that 
the  toxic  effects  of  all  chemicals  are 
evaluated,  and  that  information 
concerning  health  and  safety  hazards  is 
transmitted  to  affected  employers  and 
employees.  The  standard  defines  a 
chemical  as  posing  a  "health  hazard"  if 
it  can  cause  an  acute  or  chronic  health 
effect.  Health  hazards  include,  inter  alia, 
carcinogens,  irritants,  and  sensitizers. 
The  determination  of  whether  a 
chemical  constitutes  a  health  hazard  is 
based  on  the  intrinsic  characteristics  of 
the  chemical,  and  not  upon  any  form  of 
risk  assessment  which  takes  into 
account  the  level  of  exposure  which 
may  be  expected.  Formaldehyde  is  a 
health  hazard  under  this  definition 
because  substantial  evidence  exists  that 
it  is  a  carcinogen,  an  irritant,  and  a 
sensitizer. 

Because  many  chemicals  that 
constitute  health  hazards  are  ultimately 
incorporated  into  materials  or  products 
in  such  a  manner  that  individuals 
working  with  or  using  them  will  not  be 
exposed  to  the  chemical  itself,  the  HCS 
does  not  apply  to  "articles."  An  article 
is  defined  in  the  HCS  as  "a 
manufactured  item  (i)  which  is  formed  to 
a  specific  shape  or  design  during 
manufacture;  (ii]  which  has  end  use 
function(s)  dependent  in  whole  or  in 
part  upon  its  shape  or  design  during  end 
use;  and  (iii)  which  does  not  release,  or 
otherwise  result  in  exposure  to.  a 
hazardous  chemical  under  normal 


conditions  of  use."  '  Because  of 
formaldehyde's  unusual  characteristic  of 
"offgassing"  from  solids  and  resins  used 
in  apparel  and  wood  products,  many 
formaldehyde-containing  products 
would  not  be  considered  "articles"  for 
purposes  of  the  HCS. 

//.  The  Requirements  of  the 
Formaldehyde  Standard 

During  the  Formaldehyde  Standard 
rulemaking,  a  number  of  comments 
requested  that  products  that  release 
small  amounts  of  formaldehyde  be 
granted  a  de  minimis  exemption  from 
the  labeling  requirements  of  the 
standard.  In  fact,  this  issue  received 
more  comment  than  any  other  provision 
in  the  proposed  standard.  OSHA  agreed 
with  these  commenters  that  a  de 
minimis  exception  was  appropriate,  and 
in  the  final  rule,  OSHA  included  a  low- 
level  cutoff  below  which  the  labeling 
provisions  of  the  FS  do  not  apply. 
Labeling  of  containers  is  required  only 
for  materials  capable  of  releasing 
formaldehyde  into  the  air  at 
concentrations  reaching  or  exeeding  0.1 
ppm  under  normal  conditions  of  use.  or 
when  mixtures  or  solutions  contain 
more  than  0.1  percent  formaldehyde.* 

The  0.1  percent  composition 
requirement  is  analogous  to  the 
treatment  of  other  carcinogens  in  the 
HCS.  However,  the  0.1  ppm  aspect  of  the 
de  minimis  exemption  in  the 
Formaldehyde  Standard  is  a  departure 
from  the  HCS,  which  does  not  base 
labeling  requirements  on  exposure 
levels.  The  different  approach  in  the  FS 
was  chosen  because  formaldehyde  is 
unusual  in  its  ability  to  "offgas"  from 
finished  products,  its  widespread 
presence  in  a  broad  range  of  materials, 
its  background  presence  in  air,  and  the 
difficulty  of  measuring  concentrations 
below  0.1  ppm.  OSHA  determined  that, 
in  light  of  these  factors,  a  de  minimis 
labeling  exemption  based  on  exposure 
levels  is  appropriate,  and  serves  some  of 


'  OSHA  explained  that  materials  which  release 
only  very  small  quantities  of  a  hazardous  chemical 
may  still  be  considered  "articles"  under  this 
definition.  52  FR  31865  (1987).  The  definition  itself  is 
the  subject  of  a  new  rulemaking  proceeding  in 
accord  with  a  separate  OMB  decision  under  (he 
Paperwork  Reduction  Act.  However,  pending 
completion  of  that  rulemaking.  OMB  has  approved 
OSHA's  current  application  of  the  articles 
exemption. 

*  OMB  stated  in  its  Febuary  2  letter  thai  the  'T.S. 
also  introduces  uncertainty  about  whether  for 
purposes  of  Hazard  Communication,  a  solid  object 
is  a  'container.'  a  'mixture,'  neither  or  both."  OSHA 
believes  that  the  obligation  to  label  containers,  and 
not  products,  is  clearly  stated  in  the  preamble. 
However,  in  light  of  OMBs  letter,  OSHA  intends  to 
publish  a  clarincation  thai  all  statements  pertaining 
to  the  placement  of  hazard  warning  labels  which 
are  made  in  the  preamble  apply  to  containers.  It  is 
containers,  not  the  solid  products,  which  must  bear 
a  warning  lat>el. 


the  same  functions  as  the  articles 
exemption  serves  for  the  generic  HCS. 

///.  The  relative  paperwork  burdens 
under  the  Formaldehyde  Standard  and 
the  Hazard  Communication  Standard. 
Because  of  the  de  minimis  exemption  to 
the  labeling  requirements  in  the  FS,  the 
paperwork  burden  imposed  by  the  FS  is 
no  greater,  and  may  even  be  lesser,  than 
that  imposed  on  manufacturers  of 
formalciehyde-containing  materials  by 
the  HCS.  With  the  exception  of  the  de 
minimis  exemption,  the  scope  and 
application  of  the  hazard 
communication  provisions  of  the  FS  are 
identical  to  those  of  the  HCS.  Thus, 
because  of  the  de  minimis  provision,  the 
FS  actually  requires  that  labels  be 
provided  on  far  fewer  materials  than  is 
required  under  the  HCS.  It  is  for  this 
reason  that  OSHA  has  explained  that  no 
additional  burden  hours  are  imposed  by 
theFS. 

The  arguments  of  some  industry 
groups  that  the  FS  imposes  additional 
paperwork  burdens  on  manufacturers  of 
formaldehyde-containing  products  are 
based  on  a  plainly  erroneous  reading  of 
the  HCS.  According  to  these  groups,  the 
requirement  in  the  HCS  that 
"appropriate"  labels  be  provided  allows 
the  employer  discretion  to  determine 
when  the  risk  level  justifies  a  label  and 
additionally  to  choose  which  health 
hazards  the  label  will  address.  To  the 
contrary,  as  we  have  explained,  the 
HCS  requires  labels  whenever  a 
hazardous  chemical  is  present  in  the 
workplace  in  such  a  manner  that 
employers  may  be  exposed  to  it  at  any 
level  under  normal  conditions  of  use  or 
in  a  foreseeable  emergency.  The  plain 
language  of  the  HCS,  the  preamble 
discussion  of  the  relevant  provisions, 
and  OSHA's  enforcement  instructions 
and  other  post-promulgation  statements 
are  consistent.  AH  make  clear  that  risk 
assessment  whereby  a  manufacturer 
makes  an  assessment  of  the  magnitude 
of  risk  or  the  likelihood  of  disease  as  a 
criterion  for  deciding  whether  to  provide 
an  MSDS  or  a  label  is  not  permissible 
under  the  standard.  There  is  simply  no 
merit  whatsoever  to  the  industry 
argument  that  the  unilateral  opinion  of 
manufacturers  that  a  0.1  ppm 
concentration  of  formaldehyde  does  not 
pose  a  risk  excuses  them  from  labeling. 
In  fact,  for  almost  two  years,  OSHA  has 
had  in  effect  a  field  memorandum 
interpreting  the  HCS  as  requiring  a 
cancer  warning  on  containers  of 
formaldehyde  and  fonnaldehyde 
products.  (See  memo  to  the  field. 
Appendix  II). 

Similariy,  OMB  stated  in  its  February 
2  letter  that  comments  to  that  Agency's 
record,  primarily  from  manufacturers  of 
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wood  products,  show  that  many  wood 
products  which  OSHA  has  said  are  now 
covered  under  the  HCS  are  not,  in  fact, 
currently  being  labeled  in  accordance 
with  What  the  Formaldehyde  Standard 
requires  because  employers  believe  that 
the  HCS  does  not  require  such  labels. 
There  are  no  reasonable  grounds  for  this 
belief  and  OMB  wrongly  uses  that  as  a 
factor  in  denying  paperwork  clearance. 
In  the  preamble  to  the  formaldehyde 
proposal  as  well  as  in  the  final  rule,  the 
Agency  set  forth  a  detailed  clarification 
of  the  Hazard  Communication 
Standard's  labeling  requirements  for 
wood  and  wood  products  (See  50  ¥R  at 
50484;  52  FR  at  46284).  Those  documents 
explained  that  the  Hazard 
Communication  Standard's  exemption 
for  wood  and  wood  products  does  not 
apply  when  wood  and  wood  products 
are  treated  with  a  chemical,  such  as 
formaldehyde,  that  is  itself  not  excluded 
from  coverage  under  the  Hazard 
Communication  Standard.  In  light  of  this 
clear  coverage,  any  alleged 
noncompliance  with  the  existing 
labeling  provisions  of  the  Hazard 
Communication  Standard  cannot 
logically  be  used  to  "prove"  that  the 
provisions  of  the  Formaldehyde 
Standard  and  the  HCS  do  not  impose 
substantively  similar  requirements  for 
the  labeling  of  containers  of  wood 
products  emitting  formaldehyde. 

Objections  to  the  0.1  ppm  cutoff  level 
arise  in  part  from  the  contention  that 
manufacturers  will  have  difficulty  in 
determining  the  extent  to  which  one  of 
their  products  will  offgas  sufficient 
formaldehyde  in  its  downstream 
applications  to  trigger  the  labeling 
requirement.  In  this  context,  it  is 
significant  that  the  FS  rulemaking  record 
reflects  overwhelming  support  for  the 
concept  of  a  de  minimis  exemption  from 
the  labeling  requirement.  OSHA  decided 
to  accede  to  the  comments  on  this  issue 
and  fashion  a  de  minimis  exemption 
from  the  hazard  communication 
provisions  for  formaldehyde.  Regardless 
of  the  precise  cutoff  that  is  utilized, 
determinations  as  to  whether  to  label 
containers  of  specific  products  that 
approach  that  point  will  be  necessary. 

Furthermore,  OSHA  believes  that  this 
argument  greatly  exaggerates  the 
difficulty  of  determining  whether  the 
labeling  provision  applies.  The  vast 
majority  of  formaldehyde-containing 
products  either  offgas  so  little 
formaldehyde  that  the  0.1  ppm 
exemption  clearly  applies,  or  offgas  so 
much  that  it  clearly  does  not.  In  OSHA's 
experience  under  other  standards,  even 
the  borderline  situations  are  not 
generally  that  difRcult  to  decide.  For 
example,  the  Asbestos  Standard,  which 


requires  labeling  when  potential 
employee  exposure  exceeds  0.1  f/cc, 
and  the  Ethylene  Oxide  Standard,  which 
requires  labeling  when  potential 
exposure  exceeds  0.5  ppm.  are  two 
recent  standards  where  manufacturers' 
obligations  depend  on  downstream 
worker  exposure.  In  true  borderline 
cases.  OSHA  advises  manufacturers  to 
act  in  a  maimer  consistent  with  the 
intent  of  the  hazard  communication 
provisions  to  encourage  free  exchange 
of  information.  Exactly  the  same  advice 
is  given  under  the  HCS. 

Finally,  we  note  that  many  of  the 
industry  objections  to  the  labeling 
requirement  of  the  Formaldehyde 
Standard  focus  on  the  content  of  the 
required  label,  the  fact  that  it  must 
contain  the  information  "Potential 
Cancer  Hazard".  These  objections  are 
not  relevant  to  this  proceeding,  of 
course,  since  the  content  of  a  label  is  not 
a  factor  in  the  paperwork  burden 
imposed  by  a  labeling  requirement.'  In 
any  event,  the  scientific  evidence  in  the 
rulemaking  record  abundantly  supports 
OSHA's  conclusion  that  formaldehyde  is 
a  potential  occupational  carcinogen. 
Formaldehyde  causes  cancers  in  two 
species  of  laboratory  animals  as  shown 
in  a  number  of  studies  (Preamble.  52  FR 
at  46204  to  46210).  Formaldehyde  causes 
nasal  cancer  in  humans  (Preamble,  52 
FR  at  46183  to  46785).  These  conclusions 
were  shared  by  many  commenters  in  the 
rulemaking  record,  and  OSHA  is 
confident  that  they  are  correct. 

In  summary,  OSHA  believes  that  the 
hazard  communication  provisions  of  the 
FS  impose  a  paperwork  burden  no 
greater  than  that  imposed  no 
manufacturers  of  formaldehyde- 
containing  products  by  the  HCS.  The 
differences  between  the  requirements  of 
the  two  standards  are  based  on  the 
particular  characteristics  of 


*  OSHA  agrees  with  OMB  thai  the  carcinogenicity 
of  a  toxic  lubstance  it  not  reviewable  under  the 
Paperwork  Reduction  Act.  Ai  OMB  explained  at  its 
hearing  on  the  paperwork  burden  of  the  Hazard 
Communication  Standard:  "This  is  a  paperwork 
meeting  and  while  the  Hazard  Communication 
Standard  is  indeed  mostly  paperwork  and  therefore 
the  issues  will  be  very  broad-ranging,  I  would  like 
to  point  out  thai  the  specific  regulatory  issues  are 
really  not  the  scope  of  this  meeting.  For  an  example, 
it  would  not  be  appropriate  to  discuss  whether  a 
particular  chemical  was  or  was  not  a  carcinogen 
under  this  Hazard  Communication  Standard.  It 
would,  perhaps  be  appropriate  to  discuss  the 
difficulty  in  ascertaining  whether  a  chemical  is  a 
carcinogen  and  in  some  generic  information 
collection  issue  arising  from  that."  (Transcript  from 
the  OMB  hearing  on  the  Hazard  Communication 
Standard,  page  13.)  In  this  context  we  note  that  any 
difTiculty  or  burden  on  an  employer  in  determining 
whether  formaldehyde  is  a  carcinogen  under  the 
Hazard  Communication  Standard  or  whether  the 
cancer  risks  from  formaldehyde  exposure  may  be 
considered  de  minimis  are  eliminated  by  the 
Formaldehyde  Standard. 


formaldehyde,  and  the  FS  requires  fewer 
labels  on  formaldehyde-containing 
products  than  required  by  the  HCS.  As 
we  explain  below,  the  remaining  hazard 
communication  requirements  of  the  FS 
make  determinations  appropriate  for  a 
substance-specific  standard,  and  reduce 
manufacturers'  assessment  and  analysis 
burdens  without  adding  to  their 
paperwork  burden.  These  precisions 
contribute  to  a  more  stable,  predictable, 
and  efficient  enforcement  environment 
for  the  regulated  community. 

c.  The  hazard  communication 
provisions  of  the  Formaldehyde 
Standard  are  consistent  with 
longstanding  OSHA  policy.  OSHA  has 
required  cancer  warnings  on  labels  for 
regulated  carcinogens  throughout  its 
history.  Since  the  promulgation  of  the 
HCS,  OSHA  has  adopted  toxic 
substance  standards  for  ethylene  oxide, 
asbestos,  benzene,  and  formaldehyde. 
All  of  these  substances  cause  cancer, 
and  OSHA  has  required  cancer 
warnings  in  each  instance.  Differences 
in  approach  from  standard  to  standard 
are  justified  by  individual  rulemaking 
records.  Thus,  the  absence  of  an 
enforceable  cancer  warning  requirement 
from  the  Formaldehyde  Standard  could 
be  viewed  as  a  departure  from  a 
longstanding  OSHA  policy.  As  recent 
decisions  of  the  Supreme  Court  and  the 
courts  of  appeals  emphasize,  good 
reasons  for  such  a  departure  are 
necessary. 

For  the  Benzene  Standard  (29  CFR 
1910.1028)  OSHA  provided  a  complete 
exemption  from  the  standard  for 
containers  and  pipelines  carrying 
mixtures  with  less  than  0.1  percent 
benzene.  This  provision  was  justified  by 
extensive  comment,  data,  and 
discussion  (see  52  FR  34524  to  34526), 
and  was  based  upon  known  properties 
of  benzene.  Similarly,  the  Formaldehyde 
Standard's  labeling  provision  applies  to 
mixtures  and  solutions  if  they  contain 
greater  than  0.1  percent  formaldehyde. 
However,  a  similar  content-triggered 
provision  is  not  appropriate  for  other 
formaldehyde  products.  Unlike  benzene, 
formaldehyde  is  known  to  offgas  from 
solid  materials.  Formaldehyde  is 
generated  from  resins  used  to 
manufacture  wood  products  and 
permanent  press  cloth.  Therefore,  the 
use  of  an  across-the-board  percent 
exclusion  for  all  formaldehyde  products 
(as  used  in  the  Benzene  Standard)  is  not 
appropriate  for  the  Formaldehyde 
Standard  (see  52  FR  46282  to  46285).  and 
the  Formaldehyde  Standard  uses  a 
different  approach,  that  is.  determining 
when  to  label  "materials"  capable  of 
releasing  formaldehyde. 


Federal  Register  /  Vol.  53.  No.  133  /  Tuesday.  July  12.  1988  /  Notices 


26337 


In  a  like  manner,  the  differences  in  the 
labeling  provisions  of  the  Asbestos 
Standard.  29  CFR  1910.1001.  reflect  the 
differences  between  asbestos  and 
formaldehyde.  Asbestos  is  a  solid 
material  that  will  not  become  airborne 
unless  the  asbestos-containing  material 
is  disturbed  or  otherwise  processed.  In 
contrast,  formaldehyde-containing 
materials  may  spontaneously  offgas 
formaldehyde  without  disturbing  the 
material.  In  addition,  the  Asbestos 
Standard  covered  mined  products  where 
asbestos  may  be  a  trace  contaminant  in 
the  product  but  asbestos  is  not 
intentionally  added  to  the  product.  The 
Asbestos  Standard  covered  products 
that  have  bonded  materials  containing 
asbestos  (see  51  FR  22698  to  22699). 
However,  both  formaldehyde  and 
asbestos  share  the  common  feature  that 
the  labeling  provisions  are  set  at  levels 
that  approach  the  lowest  measurable 
level  using  current  analytical 
techniques. 

OSHA  completed  the  bulk  of  the 
ethylene  oxide  rulemaking  prior  to 
adoption  of  the  HCS.  The  hazard 
communication  provision  in  that 
standard,  which  is  triggered  at  the  0.5 
ppm  action  level,  was  adopted  on  the 
basis  of  that  rulemaking  record,  and 
reflects  the  difficulty  of  accurately 
measuring  ethylene  oxide 
concentrations  below  0.5  ppm. 

d.  Enforcement  of  the  specific  hazard 
communication  provisions  of  the 
Formaldehyde  Standard  is  the  most 
effective  method  of  achieving  the  goals 
of  both  the  Formaldehyde  and  the 
Hazard  Communication  Standards. 
OSHA  adopted  the  Formaldehyde 
Standard  to  address  formaldehyde's 
health  hazards  in  numerous  ways.  Thus, 
the  standard  contains  a  lowered 
permissible  exposure  limit,  but  also 
features  such  provisions  as  a  medical 
surveillance  requirement  and  worker- 
awareness  provisions  such  as  the  cancer 
warning  label  requirement.  These 
provisions  are  designed  to  work 
together  no  single  provision  achieves 
OSHA's  goal  of  worker  protection  in 
isolation  from  the  others.  Thus,  OSHA 
made  a  judgment  that  inclusion  of  a 
cancer  warning  label  was  a  necessary 
part  of  this  complete  toxic  substance 
standard  which,  taken  as  a  whole,  will 
eliminate  signiHcant  risk  of  cancer.  In 
adopting  the  standard,  the  Agency 
stated,  "OSHA  believes  that  the  entire 
standard  for  formaldehyde  with  a  1  ppm 
TWA  and  a  2  ppm  STEL,  and  industrial 
hygiene  and  medical  provisions  will 
likely  decrease  the  risk  of  exposure  to 
levels  more  representative  of  the  lower 
end  of  the  range  of  risks,  and  possibly  to 
even  lower  values.  Under  such 


circumstances,  OSHA  believes  that 
residual  risk  can  be  considered 
'insignificant.*  "  *  Preamble,  52  FR  at 
46224.  However,  OSHA  has  consistenly 
and  repeatedly  stressed  the  integrated 
nature  of  the  Formaldehyde  Standard 
and  the  importance  of  complying  with 
all  of  the  standard's  provisions  to 
reduce  risk.  The  OSH  Act  instructs  the 
Agency  to  prescribe  appropriate 
warning  labels  in  section  6(b)  standards. 
The  effect  of  the  disapproval  of  these 
paragraphs  under  the  Paperwork 
Reduction  Act  is  effect  keeps  OSHA 
from  complying  with  its  mandate. 
Without  the  cancer  warning  label,  the 
standards's  effectiveness  would  be 
diminished,  since  the  risks  to  workers 
will  be  at  the  high  end  of  OSHA's 
quantitative  risk  assessment  and 
significant  residual  risks  will  remain. 

Ilie  Formaldehyde  Standard  hazard 
communication  requirements  are 
tailored  to  fit  the  particular 
characteristics  of  formaldehyde  and  to 
give  guidance  as  to  what  action  is 
necessary  and  when  to  comply  with  the 
labeling  provisions.  Therefore,  these 
provisions  are  very  useful  for  the 
employer  and  should  be  approved  by 
OMB.  While  a  careful  reading  of  the 
HCS  should  lead  an  employer  to  realize 
that  the  same  requirements  apply,  it  is 
possible  that  some  employers,  even 
though  acting  in  good  faith,  might  not 
interpret  the  HCS  requirements  correctly 
for  formaldehyde.  To  leave  this  HCS 
provision  in  place  in  lieu  of  the  more 
clear  and  concise  formaldehyde 
provision  would  not  only  do  a  disservice 
to  employers  who  want  to  comply,  it 
might  also  adversely  affect  employees 
who  would  not  have  the  benefit  of  the 
appropriate  label.  Moreover,  such  a 
policy  might  lead  to  citations  that  would 
be  avoidable  if  the  clearer 
Formaldehyde  Standard  provisions  were 
allowed  to  stand. 

While  using  the  labeling  provisions  of 
the  HCS  as  a  basis  for  those  in  the 
Formaldehyde  Standard,  OSHA  made 
certain  minor  modifications  to  allow  for 
the  peculiarities  of  formaldehyde.  As 
shown  above,  these  changes  clearly 
define  a  formaldehyde-releasing 


*  Contrary  to  some  industry  assertions,  however, 
OSHA  has  never  taken  the  position  that  exposure  to 
0.1  ppm  of  formaldehyde  poses  no  risk.  For 
example,  in  the  preamble  to  the  Formaldehyde 
Standard.  OSHA  stales  The  figures  .  .  .  which 
were  derived  from  the  analysis  of  the  CUT  rat  data 
and  the  5-stage  multistage  model  conducted  in  the 
ORA  Report  (Ex.  43)  remain  elevant  to  OSHA's  final 
assessment  of  extra  risk  from  exposure  to 
formaldehyde."  Preamble.  52  FR  at  48220.  These 
figures  unequivocally  show  that  some  cancer  risk 
exists  at  0.1  ppm.  Specifically,  Table  3  stales  that 
the  lifetime  risk  of  cancer  per  100.000  workers 
exposed  to  0.1  ppm  is  between  0.001  (maximum 
likelihood  estimate)  and  26  (upper  confidence  limit). 


material  may  be  described  as 
nonhazardous;  this  may  result  in  slightly 
less  labeling  of  formaldehyde-bearing 
products  than  tmder  the  HCS  since 
manufacturers  can  have  greater 
confidence  that  they  are  complying  with 
the  standard.  OSHA  believes  that  the 
record  contains  ample  evidence  to 
support  this  approach  and  that  it  is  not 
appropriate  to  invite  extensive  litigation 
to  "establish"  that  these  requirements 
are  enforceable  for  formaldehyde  under 
the  HCS  by  disapproving  paragraphs 
(m)(l)(i)  through  (m)(4)(ii). 

OSHA  believes  that  the 
Formaldehyde  Standard  promulgation 
process,  using  the  rulemaking  authority 
of  Section  6(b)  of  the  OSH  Act  with 
administrative  rulemaking  procedures 
including  publication  of  proposed  rules, 
public  comment,  and  hearings,  has 
addressed  the  relevant  issues  regarding 
formaldehyde  labeling.*  One  of  the 
purposes  of  a  substance-specific 
rulemaking  proceeding  is  to  let 
employers  know  exactly  what  actions 
are  necessary  to  comply  with  the  final 
rule.  In  the  Formaldehyde  Standard, 
OSHA  has  clearly  articulated  what 
actions  are  necessary  to  provide 
appropriate  hazard  communication  for 
formaldehyde. 

OSHA's  inability  to  enforce 
paragraphs  (m)(l)(i]  through  (m)(4)(ii)  of 
the  FS  will  lead  to  extensive,  complex, 
costly,  and  possibly  wasteful  Utigation. 
Generally  courts  give  great  weight  to  the 
interpretation  of  the  drafter  of  a 
regulation.  On  the  other  hand,  agencies 
are  encouraged  to  promulgate  clear  and 
enforceable  rules  that  give  plain  notice 
of  their  requirements  to  the  regulated 
parties.  To  invite  repeated  litigation 
under  the  HCS  instead  of  enforcing  the 
FS  is  counterproductive  to  these  policies 
and  is  contrary  to  the  spirit  of  the 
Paperwork  Reduction  Act. 

OSHA  does  not  believe  that 
disagreements  regarding  the  details  of 
appropriate  hazard  communication  for 
formaldehyde  should  be  resolve  in 
enforcement  disputes  before  the 
Occupational  Safety  and  Health  Review 


'  Based  upon  the  comments  received  by  OSHA, 
some  members  of  the  regulated  community  continue 
to  argue  that,  under  the  Hazard  Communication 
Standard,  "appropriate  hazard  warnings"  do  not 
include  a  cancer  warning  in  the  case  of 
formaldehyde.  A  longstanding  Agency 
interpretation  of  the  HCS  is  thai  formaldehyde 
labels  must  contain  a  cancer  warning.  (See  memo  to 
the  field,  Sept.  1986,  Appendix  II).  The 
Formaldehyde  Institute  raised  this  issue  during  the 
formaldehyde  hearings.  The  Formaldehyde  Institute 
does  not  agree  with  the  Agency's  resolution  of  the 
issue,  as  shown  by  its  comments  to  OMB.  However, 
as  OMB  and  OSHA  recognized,  see  fn.  2.  supra, 
substantive  disputes  of  this  type  are  not  proper 
subjects  for  Paperwork  Reduction  Act 
consideration. 
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Commission.  First,  this  approach  is  not 
an  efficient  use  of  resources.  Litigating 
multiple  contested  cases  before  an 
Administrative  Law  Judge  of  the 
Occupational  Safety  and  Health  Review 
Commission  would  require  spending 
extensive  resources  by  both  the  Agency 
and  industry.  Each  case  would  require 
extensive  evidentiary  development  and 
use  of  witnesses.  Upon  appeal,  each 
case  could  be  reviewed  by  the  three 
member  panel  of  the  Review 
Commission  (which  at  this  point 
contains  only  one  member  and  would  be 
unable  to  overrule  and  ALJ  decision), 
and  further  appeals  would  be  heard  by 
the  U.S.  Court  of  Appeals. 

Second,  OSHA's  administrative 
rulemaking  process  has  resulted  in  an 
evaluation  of  the  toxicity  of 
formaldehyde  that  is  far  more  extensive 
than  could  be  prepared  by  indivdual 
OSHA  field  offices,  an  employer  who  is 
contesting  a  citation,  or  an 
Administrative  Law  Judge.  OSHA's 
public  meeting  and  rulemaking  hearing 
records  contain  considerable  testimony 
of  experts  in  the  field,  including 
presentations  by  scientists  who 
performed  the  primary  research.  It 
would  not  be  feasible  or  practical  to 
have  this  type  of  open  hearing  and 
detailed  analysis  occur  in  various 
contested  citation  cases.  As  a  result  of 
this  rulemaking,  OSHA  has  decided  how 
to  address  this  issue  in  the 
formaldehyde  rule.  OSHA  does  not 
believe  that  the  industry's  disagreement 
with  OHSA's  conclusion  regarding  the 
toxicity  of  formaldehyde  is  sufficient 
reason  to  revoke  the  labeling  provisions 
of  the  Formaldehyde  Standard. 

e.  Conclusion.  OSHA  believes  that  a 
number  of  factors  should  be  taken  into 
consideration  to  mitigate  its  failure  to 
comply  with  the  precise  letter  of  the 
Paperwork  Reduction  Act.  The  public 
had  notice  of  the  Agency's  intended 
course  of  action  early  in  the 
formaldehyde  rulemaking  process  and 
had  extensive  opportunity  to  comment 
on  this  issue  among  others.  In  addition, 
the  regulation  underwent  extensive 
OMB  review  under  Executive  Order 
12291  before  promulgation  and  certain 
changes  were  made  pursuant  to  that 
review.  Therefore  it  would  have  been 
possible  to  submit  the  Paperwork 
Clearance  package  until  this  review  was 
complete. 

Moreover,  the  standard  was 
promulgated  under  intense  time 
pressure,  in  compliance  with  a 
judicially-imposed  deadline.  In  fact,  the 
petitioners  in  the  case  had  requested 
that  the  Agency  be  held  in  contempt  of 
court  if  the  date  was  not  met.  The 
Agency's  failure  to  give  60  days  advance 


notice  to  OMB  under  the  Paperwork 
Reduction  Act.  when  under  this  extreme 
judicial  pressure  to  nullify  the  extensive 
opportunity  the  public  has  already  had 
to  comment  on  and  discuss  the  issue. 
Yet  this  would  be  the  result  if  the 
Agency  is  forced  to  initiate  a  new 
rulemaking  proceeding  on  this  issue  so 
that  the  letter  of  the  Paperwork  Act  may 
be  followed.  We  believe  that  this 
unnecessarily  inflexible  course  is 
inconsistent  with  the  objectives  of  both 
the  Paperwork  Reduction  Act  and  the 
Occupational  Safety  and  Health  Act. 

13.  Estimate  of  Annual  Burden  Hours 

The  burden  hour  estimates  are  based 
on  the  information  contained  in  the 
Regulatory  Impact  Analysis  (RIA) 
prepared  by  OSHA  in  November  1987. 
OSHA  has  estimated  that  there  are  no 
burden  hours  for  the  hazard 
communication  provisions  of  the 
Formaldehyde  Standard.  The  other 
paperwork  provisions  of  the 
Formaldehyde  Standard  have  a  burden 
of  955.043  hours  which  were  approved 
until  February  29. 1991.  Approval  of  the 
hazard  communication  provisions  would 
not  change  the  overall  burden  hours  of 
the  Standard. 


Hazard  communication . 


II.  Explanation  of  Method  of  Estimating 
Annual  Burden 

Hazard  Communication 

There  are  no  burden  hours  for  this 
provision,  since  OSHA  has  assumed 
that  the  costs  that  would  be  incurred  in 
affixing  precautionary  labels  as  well  as 
developing  or  revising  Material  Safety 
Data  Sheets  are  not  unique  to  the 
Formaldehyde  Standard  but  are  directly 
attributable  to  the  Hazard 
Communication  Standard,  29  CF 
1910.1200. 

III.  Explanation  of  Difference  Between 
SF  83  and  1988  ICB 

There  is  no  difference  between  the  SF 
83  and  the  1988  ICB  for  the  hazard 
communication  provisions  of  the 
Formaldehyde  Standard. 

14.  Reasons  for  Changes  in  Burden 

There  are  no  changes  in  burden  for 
the  hazard  communication  provisions  of 
the  Formaldehyde  Standard. 


15.  Collection  of  Information  for 
Statistical  Use 

This  question  is  not  applicable  as  the 
information  to  be  collected  will  not  be 
published  for  statistical  use. 

15-B.  Collection  of  Information 
Employing  Statistical  Methods 

The  information  collection 
requirements  of  the  Formaldehyde 
Standard  do  not  employ  statistical 
methods.  Therefore,  this  section  is  not 
applicable. 

Appendix  I:  Formaldehyde  Standard's 
Hazard  Cominunication  Provisions  (29 
CFR  1910.1048  (m)(l)(i)  Through 
(«n)(4)(u)) 

(m)  Hazard  communication — (1) 
General. 

***** 

(i)  For  purposes  of  hazard 
communication,  formaldehyde  gas.  all 
mixtures  or  solutions  composed  of 
greater  than  0.1  percent  formaldehyde, 
and  materials  capable  of  releasing 
formaldehyde  into  the  air  under  any 
normal  condition  of  use  at 
concentrations  reaching  or  exceeding  0.1 
ppm  shall  be  considered  a  health 
hazard. 

(ii)  As  a  minimum,  specific  health 
hazards  that  the  employer  shall  address 
are:  cancer,  irritation  and  sensitization 
of  the  skin  and  respiratory  system,  eye 
and  throat  irritation,  and  acute  toxicity. 

(2)  Manufacturers  and  importers  who 
produce  or  import  formaldehyde  or 
formaldehyde  containing  products  shall 
provide  downstream  employers  using  or 
handling  these  products  with  an 
objective  determination  through  the 
required  labels  and  MSDSs  if  these 
items  may  constitute  a  health  hazard 
within  the  meaning  of  29  CFR 
1910.1200(d)  under  normal  conditions  of 
use. 

(3)  Labels,  (i)  The  employer  shall 
assure  that  hazard  warning  labels 
complying  with  the  requirements  of  29 
CFR  1910.1200(f)  are  affixed  to  all 
containers  where  the  presence  of 
formaldehyde  constitutes  a  health 
hazard. 

(ii)  Information  on  labels.  As  a 
minimum,  labels  shall  identify  the 
hazardous  chemical;  list  the  name  and 
address  of  the  responsible  party:  contain 
the  information  "Potential  Cancer 
Hazard";  and  appropriately  warn  of  all 
other  hazards  as  defined  in  29  CFR 
1910.1200.  Appendices  A  and  B. 

(iii)  Substitute  warning  labels.  The 
employer  may  use  warning  labels 
required  by  other  statutes,  regulations, 
or  ordinances  which  impart  the  same 
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information  as  the  warning  statements 
required  by  this  paragraph. 

(4)  Material  safety  data  sheets,  (i) 
Any  employer  who  uses  formaldehyde- 
containing  materials  that  constitute  a 
health  hazard  as  defined  in  this 
standard  shall  comply  with  the  y, 
requirements  of  29  CFR  1910.1200(g) 
with  regard  to  the  development  and 
updating  of  Material  Safety  Data  Sheets. 

(ii)  Manufacturers,  importers,  and 
distributors  of  formaldehyde  containing 
materials  that  constitute  a  health  hazard 
as  defined  in  this  standard  shall  assure 
that  Material  Safety  Data  Sheets  and 
updated  information  are  provided  to  all 
employers  purchasing  such  materials  at 
the  time  of  the  initial  shipment  and  at 
the  time  of  the  first  shipment  after  a 
Material  Safety  Data  Sheet  is  updated. 

Signed  at  Washington.  DC.  this  6th  day  of 
July,  1988. 

Theresa  M.  O'Malley. 
Acting  Departmental  Clearance  Officer. 

Appendix  II:  Memo  to  the  Field — 
Labeling  of  Formaldehyde-Coataining 
Products  Under  the  Hazard 
Communication  Standard 

September  9, 1986. 

MEMORANDUM  FOR  ALL  REGIONAL 

ADMINISTRATORS 

FROM:  JOHN  B.  MIL£S.  JR.,  Director. 
Directorate  of  Field  Operations. 

SUBJECT:  Labeling  of  Formaldehyde- 
Containing  Products  Under  the  Hazard 
Comunication  Standard. 

Several  parties  have  asked  for  guidance  on 
the  subject  issue.  The  Hazard 
Communication  Standard  (HCS)  does  not 
establish  a  clear  threshold  for  the  inclusion  of 
hazard  warnings  on  product  labels.  The  term 
"appropriate  hazard  warning"  found  under  29 
CFR  1910.1200(f)  is  the  determining  factor  in 
the  standard's  labeling  requirements. 

While  it  is  not  the  Agency's  intent  to 
provide  specifications  that  might  erode  the 
standard's  inherent  flexibility,  it  is  necessary 
to  establish  guidelines  to  ensure  uniformity  in 
our  enforcement  evaluations  of  employer 
programs.  Guidelines  were  published 
originally  on  May  16. 1986  and  further  refined 
recently  on  July  18  in  OSHA  InsUvction  CPL 
2-2.38A  and  CPL  2-2.3aA  CH-1  (pages  A-12 
through  A-18).  The  guidelines  provide  criteria 
that  are  summarized  in  Table  1  of  the 
directive  on  page  A-18.  These  guidelines 
establish  the  presence  of  a  single  valid, 
positive  study  showing  human  evidence  of 
carcinogenicity  as  a  suHicient  basis  for  the 
inclusion  of  a  carcinogen  warning  on  product 
labels. 

In  a  recent  formaldehyde  rulemaking 
proposal  (50  FR  50412).  the  Agency 
considered  the  epidemiological  evidence  as 
suggestive  based  on  a  consideration  of  all 
available  evidence.  There  are,  however, 
several  valid,  positive  studies  showing 
human  carcinogenicity.  The  following  are 
examples  (all  exhibit  numbers  refer  to  the 
formaldehyde  docket,  number  H225  and 
H225A): 


1.  Stroup.  Exhibit  73-42 

2.  Acheson  et  al.  Exhibit  42-1 

3.  Blair  et  al..  (recent  NCI  report) 

4.  Olsen  et  al..  Exhibit  73-36 

In  addition,  formaldehyde  has  been  tested 
and  shown  to  cause  cancer  in  three  separate 
animal  studies  by  CIIT  (Exhibit  42-131),  New 
York  University  (Exhibits  42-3. 42-4)  and 
(Exhibit  73-146).  Genotoxicity  has  also  been 
documented  through  several  short  term 
assays. 

Health  professionals  must  employ  a  large 
measure  of  judgment  when  making  decisions 
about  the  appropriateness  of  a  label  warning. 
They  must  keep  in  mind  that  the  HCS  is 
primarily  an  information  standard  and  as 
such  expresses  an  intent  to  disclose 
information  rather  than  to  withhold 
information.  Accordingly  label  warnings 
stating  the  carcinogenic  potential  for 
formaldehyde  will  generally  be  required 
under  the  HCS. 

The  specific  words  or  phrases  used  to  warn 
of  formaldehyde  carcinogencity  will  vary. 
Compliance  officers  should  expect  to  see 
warnings  such  as  "CARCINOGEN," 
"POTENTIAL  CARCINOGEN."  and 
"ANIMAL  CARCINOGEN."  Others  will 
incorporate  modifying  statements  such  as 
"INCONCLUSIVE  EVIDENCE  OF  HUMAN 
CARCINOGENCITY.""  Wide  latitude  should 
be  permitted  as  long  as  the  label  being 
evaluated  warns  of  the  potential  cancer  risk. 
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Voluntary  Protection  Programs  To 
Supplement  Enforcement  and  To 
Provide  Safe  and  Healtttftil  Working 
Conditions;  Changes 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 

action:  Clarifications  to  the  voluntary 
protection  programs  (VPP)  regarding 
injury  rates  and  referrals. 

summary:  Docimientation  retention 
duration,  applicability  of  the 
requirements  to  small  businesses.  Star 
construction  and  Merit  injury  rates, 
frequency  on  consultation  safety 
committee  inspections  and  areas  of 
generic  employee  participation 
requirements  are  clarified,  and  OSHA's 
policy  on  referral  for  enforcement  is 
specified.  Other  program  requirements 
and  OSHA  responsibilities  remain 
unchanged. 

EFFECTIVE  DATE:  June  29. 1988. 

FOR  FURTHER  INFORMA-PON  CONTACT: 

James  Foster.  Room  N3647.  Office  of 
Information  and  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
(220)  523-8148. 


SUPPLEMENTARY  INFORMATION: 

L  Intioductioii 

A.  Background 

The  Voluntary  Protection  Programs 
(VPP).  adopted  by  OSHA  on  July  2. 1982, 
have  established  the  credibility  of 
cooperative  action  among  government 
industry  and  labor  to  address  worker 
safety  and  health  issues  and  expand 
worker  protection.  Requirements  for 
VPP  participation  are  based  on 
comprehensive  management  systems 
with  active  employee  involvement  to 
prevent  and  control  the  potential  safety 
and  health  hazards  of  the  site. 
Companies  which  qualify  generally  view 
OSHA  standards  as  a  minimum  level  of 
safety  and  health  performance  and  set 
their  own  more  stringent  standards 
where  necessary  for  effective  employee 
protection. 

From  the  beginning,  OSHA  has 
reserved  the  right  to  use  its  enforcement 
authority  in  specified  instances  such  as 
the  investigation  of  employee 
complaints,  significant  accidents,  and 
chemical  leaks  or  spills.  On  the  other 
hand,  OSHA  has  been  careful  to  keep 
separate  from  enforcement  any 
information  submitted  through  the  VPP 
application  process,  because  applicants 
have  voluntarily  requested  OSHA 
review  and  have  voluntarily  presented 
to  OSHA  safety  and  health  program 
information  not  required  by  law.  A 1984 
study  of  private  sector  attitudes  about 
the  VPP  indicated  that  the  risk  that  most 
non-participating  employers  associated 
with  VPP  application  was  the  possibility 
that  a  VPP  review  could  lead  to 
enforcement  action.  That  has  not  ever 
been  and  is  not  now  OSHA's  intenL 

The  question  has  arisen  as  to  what 
action  OSHA  would  take  in  the  event 
that,  during  the  course  of  VPP 
interaction,  it  was  determined  that 
employees  were  endangered  and  the 
cooperative  approach  was  not  effective 
in  resolving  the  situation.  In  the  first 
place,  OSHA  believes  that  such  a 
situation  would  be  rare,  if  it  ever  were 
to  occur.  During  the  more  than  five-year 
history  of  the  VPP,  cooperation  has 
always  resolved  any  identified 
problems.  Since  it  is  conceivable, 
however,  that  a  situation  could  arise 
where  management  would  refuse  to 
address  a  condition  which  poses  a 
serious  threat  to  the  safety  and  health  of 
employees,  the  agency  wants  to  clarify 
how  an  unresolved  situation  of  that 
nature  would  be  handled. 

The  need  for  a  variety  of  minor 
clarifications  has  been  determined.  For 
example,  an  organizational  change  is 
needed  to  that  an  assurance  implied 
elsewhere  in  the  document  is  specified 
in  the  assurance  section. 


26340 


VPP  participants  have  requested 
clarification  on  the  length  of  time 
program  documentation  must  be 
maintained. 

Questions  have  arisen  requiring  a 
clarification  of  the  time  requirements  for 
prior  site  experience  at  construction 
sites  which  are  applying  for  Star 
participation,  necessitating  a 
clarification.  In  addition,  a  previous 
change  inadvertently  eliminated  an 
option  for  Merit  construction 
participation,  thereby  warranting  a 
reinstatement  of  earlier  language. 

A  discrepancy  between  two  sections 
addressing  frequency  of  construction 
safety  committee  inspections  has  been 
noted  and  requires  correction. 

Langage  intended  to  permit  waivers  of 
some  requirements  for  written 
procedures  and  documentation  for  small 
businesses  has  not  been  clearly 
understood. 

Finally,  where  employee  participation 
has  been  implied  in  the  generic  sense, 
that  term  has  been  used  instead  of  the 
reference  to  safety  committees  which 
was  previously  used.  Where  the  intent 
was  to  refer  specifically  to  safety 
committees,  there  has  been  no  change. 

B.  Statutory  Framework 

The  Occupational  Safety  and  Health 
Act  of  1970,  29  U.S.C  651  et  seq.  (the 
"Act"  and  the  "OSH  Act"),  was  enacted 
"to  ensure  so  far  as  possible  every 
working  man  and  woman  in  the  Nation 
safe  and  healthful  working  conditions 
and  to  preserve  our  human  resources." 

Section  2(b)  specifies  the  measures  by 
which  the  Congress  would  have  OSHA 
carry  out  these  purposes.  They  include 
the  following  provisions  which  establish 
the  legislative  mandate  for  the 
Voluntary  Protection  I>rograms. 

"*  *  *  (1)  by  encouraging  employers  and 
employees  in  their  efforts  to  reduce  the 
number  of  occupational  safety  and  health 
hazards  at  their  places  of  employment,  and  to 
stimulate  employers  and  employees  to 
institute  new  and  to  perfect  existing 
programs  for  providing  safer  and  healthful 
working  conditions;" 

"*  *  *  (4)  by  building  upon  advances 
already  made  through  employer  and 
employee  initiative  for  providing  safe  and 
healthful  working  conditions;" 

"*  *  *  (5)  by  developing  innovative 
methods,  techniques,  and  approaches  for 
dealing  with  occupational  safety  and  health 
problems;" 

"*  •  *  (13)  by  encouraging  joint  labor- 
management  efforts  to  reduce  injuries  and 
disease  arising  out  of  employment." 

C.  Structure  of  Notice 

Section  II  deals  with  the  rationale  for 
the  changes. 

Section  III  incorporates  the  change  of 
the  name  of  the  Try  Program  to  the 
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Merit  Program  as  announced  in 
53FR2101  with  the  clarifications  in  the 
program  requirements  and  OSHA 
responsibilities. 

II.  Rationale  for  Change 

The  first  change  in  section  III.D.2. 
involves  a  specification  in  the 
assurances  section  of  management's 
commitment  to  optimum  occupational 
safety  and  health  protection  and  to 
meeting  and  maintaining  the 
requirements  for  program  participation. 
This  has  been  required  as  a  part  of 
management  commitment  in  III.E.5.a. 
Instructions  for  VPP  application  and 
review  tools  used  by  OSHA  staff, 
however,  have  addressed  this  issue 
primarily  in  the  assurances  area.  So  that 
VPP  materials  will  reflect  the  order  of 
requirements  listed  in  the  Federal 
Register,  this  assurance  has  been  added 
to  the  assurances  section  as  Section 
III.S.2.a.  The  concept  continues  to  be 
addressed  in  the  management 
commitment  section  as  well. 

The  second  change  is  in  section 
III.D.2.g.  That  section  specifies  the  kind 
of  program  documentation  which  must 
be  maintained  for  OSHA  review. 
Implied  in  previous  Federal  Register 
language  was  the  idea  that  such 
documentation  must  be  kept  for  the 
duration  of  VPP  participation.  In  fact, 
records  required  for  VPP  alone,  such  as 
documentation  of  self-inspection  or 
safety  committee  activities  must  be 
retained  for  a  minimum  of  twelve 
months  or  until  OSHA  has 
communicated  its  decision  regarding 
program  participation  based  on  the 
results  of  its  pre-approval  review  or 
regularly  scheduled  evaluation.  This 
means  that,  initially,  documentation  of 
program  activities  for  the  previous 
twelve  months  is  required  to 
demonstrate  whether  or  not  the  VPP 
requirements  have  been  operational  for 
the  minimum  amount  of  time.  This 
documentation  should  be  retained  until 
OSHA  has  communicated  its  decision 
regarding  VPP  participation  in  case  any 
questions  arise  about  any  aspects  of  the 
site  program.  The  same  type  of  safety 
and  health  program  documentation  must 
then  be  maintained  throughout  the 
period  of  participation  to  be  covered  by 
the  OSHA  evaluation,  again  until 
notification  of  OSHA's  decision 
regarding  continued  approval  is 
received,  for  the  reason  previously 
noted. 

This  time  period  is  now  specified  to 
clear  up  any  uncertainty  for 
participants.  Some  of  the  items  listed, 
such  as  the  OSHA  log  and  industrial 
hygiene  records,  must  also  be 
maintained  for  periods  of  time  specified 
by  other  regulations. 


The  change  is  section  III.E.4.  clarifies 
the  point  that  the  length  of  time  that 
rates  for  all  employees  at  a  construction 
site  must  have  been  kept  together  is  the 
most  recent  twelve  months.  The 
previous  language  requiring  site  rates 
for  "the  last  full  year"  Could  be 
misconstrued  as  referring  to  the 
preceding  complete  calendar  year. 

Section  III.E.5.a(4)  has  been  changed 
to  clarify  the  ability  of  OSHA  to  waive 
formal  requirements  such  as  written 
procedures  or  documentation  for  Small 
business  where,  due  to  the  size  of  the 
worksite  and  numbers  of  employees, 
such  formalities  are  unnecessary  for  the 
effective  functioning  of  safety  and 
health  management  systems.  It  is 
intended  that  OSHA  will  make  the 
determination  on  a  case-by-case  basis 
after  thorough  review  of  the 
effectiveness  of  the  system  in  question. 

Section  IIl.E.5.e.  (2)(d)  has  been 
changed  to  coincide  with  the 
requirement  in  section  III.E.S.b.  (3)(c) 
that  construction  safety  committee 
inspections  cover  the  entire  worksite  at 
least  monthly.  Because  of  the  constantly 
changing  conditions  at  a  construction 
site,  more  frequent  coverage  of  the 
entire  worksite  is  required  to  ensure 
prompt  hazards  correction  than  is 
required  as  a  minimum  for  a  static 
general  industry  site.  Most  general 
industry  Star  sites  provide  more 
frequent  inspection  coverage  than  is 
required. 

In  Section  III.E.5.f.  (2),  N.l.c.  (5).  and 
N.2.C.  (6)  the  term  "safety  committee" 
had  been  used  as  a  generic  term  to 
indicate  some  type  of  "employee 
participation."  In  order  to  reflect  this 
generic  connotation  more  accurately,  the 
term  "employee  participation"  is  used 
instead.  When  the  VPP  was  adopted  in 
1982,  the  preponderance  of  information 
regarding  employee  involvement  in 
safety  and  health  programs  focused  on 
joint  committees.  During  the  agency's 
more  than  five  years'  experience  with 
reviewing  site  programs,  however,  many 
different  kinds  of  effective  employee 
participation  have  been  seen.  Where 
options  are  allowed,  OSHA  docs  not 
want  to  limit,  by  its  use  of  language,  the 
type  of  employee  participation  a 
company  many  choose.  The  second  and 
third  changes,  regarding  employee 
participation  in  the  evaluation 
measures,  clarify  that  the  effectiveness 
of  whatever  type  of  participation  the  site 
uses  will  be  a  major  determining  factor 
in  continued  VPP  participation. 

The  change  in  section  III.3.b.  (2) 
involves  an  injury  rate  clarification.  In  a 
previous  revision  to  the  Voluntary 
Protection  Programs,  52  FR  7337.  the 
language  regarding  injury  rates  for  the 


Try  Program  (now  know  as  Merit) 
inadvertently  omitted  the  fact  that  both 
the  three-year  average  lost  workday 
case  rate  and  the  total  recordable 
incidence  rate  could  be  above  the 
industry  average  for  a  general  industry 
applicant  if  OSHA  were  convinced  that 
the  applicant's  planned  program 
improvements  could  be  expected  to 
bring  the  rates  down  to  a  level  at  or 
below  the  industry  average  in  a 
reasonable  time.  The  language  has  been 
changed  to  reflect  "either  or  both,"  in 
accord  with  original  program  design. 

In  response  to  questions  from  agency 
personnel.  Section  L  has  been  revised  to 
indicate  how  OSHA  would  handle 
enforcement  referrals  in  unlikely  event 
that  a  company  would  refuse  to  resolve 
a  safety  and  health  issue  that  had  been 
identified  during  the  course  of  VPP 
interaction.  To  date,  no  enforcement 
referral  has  been  needed  to  protect 
workers  at  potential  or  participating 
VPP  sites. 

There  is  always  the  potential  for 
differences  of  opinion  among  reasonable 
people  regarding  the  appropriate  way  to 
prevent  and  control  hazards.  The  spirit 
of  cooperation  engendered  by  VPP 
facilitates  open  discussion  of  options 
and  supports  joint  efforts  for 
determining  solutions  to  any  safety  and 
health  problem  that  may  arise.  When 
joint  efforts  are  successful  and 
employees  are  protected,  a  referral  is 
unnecessary  and  would  not  be  made. 
Given  the  cooperative  spirit  of  the 
program,  the  need  for  referral  is 
unlikely.  On  the  other  hand,  one  can 
imagine  a  scenario  where  workers  could 
be  seriously  endangered,  and  for  one 
reason  or  another,  management  refused 
to  make  changes  necessary  to  protect 
them.  If  that  situation  were  to  occur,  it  is 
clear  that  OSHA  would  be  obligated  to 
ensure  the  safety  and  health  of  those 
employees,  and  a  referral  to  appropriate 
enforcement  officials  would  be  made 
because  OSHA  cannot  ignore  its 
responsibility  to  employee  safety  and 
health. 

A  referral  to  enforcement  would  never 
be  made  lightly.  OSHA,  in  line  with  the 
cooperative  spirit  on  which  the  VPP  are 
based,  would  first  make  every  effort  to 
find  a  mutually  satisfactory  solution 
among  government,  management  and 
labor.  Since  the  companies  that  apply 
for  VPP  participation  commit  themselves 
to  providing  superior  worker  protection 
that  goes  beyond  the  minimum 
requirements  of  OSHA  standards  and 
since  companies  that  are  willing  to  work 
with  OSHA  on  a  cooperative  basis  are 
unlikely  to  take  a  negative  approach  to 
the  resolution  of  any  occupational  safety 
and  health  concern,  as  indicated  above. 


it  is  not  anticipated  that  a  situation  of 
this  nature  will  arise. 

It  is  not  OSHA's  intent  to  jeopardize 
the  cooperative  relationship  between 
volunteer  companies  and  OSHA  staff 
nor  to  squander  enforcement  resources 
in  pursuing  trivial  concerns.  It  is, 
however,  OSHA's  intention  that  no 
safety  and  health  problem  which  would 
seriously  endanger  employees,  and 
which  anyone  acting  in  good  faith  would 
expect  to  see  corrected,  go  unresolved. 
The  careful  balance  between  these 
important  needs  requires  an  approach 
which  emphasizes  the  gravity  of  the 
question  and  the  need  for  consistency  in 
selecting  the  best  way  to  assure  that  the 
employees  in  question  are  protected. 
The  agency  has,  therefore,  determined 
that  any  referral  to  appropriate 
enforcement  officials  shall  be  decided 
by  the  Assistant  Secretary. 

Current  participants  in  the  VPP  have 
expressed  their  recognition  of  the  need 
for  enforcement  referrals  in  deplorable 
situations  that  remain  unresolved  and 
have  indicated  their  trust  in  OSHA  to 
make  the  determination  of  that  need 
appropriately. 

Other  program  requirements  and 
OSHA  responsibilities  remain 
unchanged. 

III.  The  Voluntary  Protection  Programs 

A.  Purpose  of  the  Voluntary  Protection 
Programs 

OSHA  has  long  recognized  that 
compliance  with  its  standards  cannot  be 
itself  accomplish  all  the  goals 
established  by  the  Act.  The  standards, 
no  matter  how  carefully  conceived  and 
properly  developed,  will'never  cover  all 
unsafe  activities  and  conditions. 
Furthermore,  limited  resources  will 
never  permit  regular  or  exhaustive 
inspections  of  ail  of  the  Nation's 
workplaces.  In  addition,  employers  and 
employees,  because  of  their  day-to-day 
experience  in  the  workplace,  acquire  a 
special  knowledge  of  the  processes, 
materials  and  hazards  involved  with  the 
job.  This  knowledge,  combined  with  the 
abihty  to  evaluate  and  address  unique 
hazards  quickly  and  to  provide  rewards 
for  positive  action,  can  be  used  by 
employers  to  improve  workplace  safety 
and  health  in  ways  simply  not  available 
to  OSHA. 

The  purpose  of  the  Voluntary 
Protection  Programs  (VPP)  is  to 
emphasize  the  importance  of,  encourage 
the  improvement  of,  and  recognize 
excellence  in  employer-provided,  site- 
specific  occupational  safety  and  health 
programs.  These  programs  are 
comprised  of  managment  systems  for 
preventing  or  controlling  occupational 
hazards.  The  systems  not  only  ensure 


that  OSHA's  standards  are  met,  but  go 
beyond  the  standards  to  provide  the 
best  feasible  protection  at  that  site. 

When  employers  apply  for  and 
achieve  approval  for  participation  in  the 
VPP,  they  are  removed  from 
programmed  inspection  lists.  This  frees 
OSHA's  inspection  resources  for  visits 
to  establishments  that  are  less  likely  to 
meet  the  requirements  of  the  OSHA 
standards.  VPP  participants  enter  into  a 
new  relationship  with  OSHA  in  which 
safety  and  health  prob'ems  can  be 
approached  cooperatively,  when  and  if 
they  arise. 

Participation  in  any  of  the  programs 
does  not  diminish  existing  employer  and 
employee  rights  and  responsibilities 
under  the  Act.  In  particular,  OSHA  does 
not  intend  to  increase  the  liability  of  any 
party  at  an  approved  VPP  site. 
Employees  or  any  representatives  of 
employees  taking  part  in  an  OSHA- 
approved  VPP  safety  and  health 
program  are  not  assuming  the 
employer's  statutory  or  common  law 
responsibilities  for  providing  safe  and 
healthful  workplaces  or  undertaking  in 
any  way  to  guarantee  a  safe  and 
healthful  work  environment. 

The  programs  included  in  the  VpP  are 
voluntary  in  the  sense  that  no  employer 
is  required  to  participate  and  that  any 
employer  may  volunteer  for  application 
to  one  of  the  VPP.  Compliance  with 
OSHA  standards  and  applicable  laws 
remains  mandatory. 

Approval  for  participation  is 
determined  by  tiie  Assistant  Secretary 
for  Occupational  Safety  and  Health. 

B.  Purpose  of  this  Notice 

This  notice  describes  the 
qualifications  criteria  for  approval  of 
participation  in  the  Voluntary  Protection 
Programs  (VPP),  and  the  conditions  of 
participation,  termination  of  or 
withdrawal  from  participation  and 
means  of  reinstatement. 

C.  Program  Description 

1.  General 

The  VPP  are  voluntary  programs 
which  provide  recognition  to  qualified 
employers  and  removes  those 
"recognized  employers"  from 
programmed  inspection  lists.  They 
emphasize  the  importance  of  worksite 
safety  and  health  programs  in  meeting 
the  goal  of  the  Act  "to  assure  so  far  as 
possible  every  working  man  and  woman 
in  the  Nation  safe  and  healthful  working 
conditions .  .  ."  through  official 
recognition  of  excellent  safety  and 
health  programs,  assistance  to 
employers  in  the  efforts  to  reach  a  level 
of  excellence  and  the  use  of  the 
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cooperative  approach  to  resolve  safety 
and  health  problems. 

The  VPP  consist  of  two  major 
programs,  Star  and  Merit,  plus  a 
Demonstration  Program  to  permit 
demonstration  and/or  testing  of 
experimental  approaches  which  differ 
from  the  two  established  programs.  In 
addition,  within  the  Star  and  Merit 
Programs  there  are  some  variations 
between  general  industry  and 
construction  industry  requirements. 

2.  Recognition 

By  approving  an  applicant  for 
participation  in  the  VPP.  OSHA 
recognizes  that  the  applicant  is 
providing,  at  a  minimum,  the  basic 
elements  of  ongoing  systematic 
protection  of  workers  at  the  site  which 
makes  routine  Federal  enforcement 
efforts  unnecessary.  The  symbols  of  this 
recognition  are  certificates  of  approval 
and  the  right  to  use  flags  showing  the 
program  in  which  the  site  is 
participating.  The  participant  may  also 
choose  to  use  program  logos  in  such 
items  as  letter-head  or  award  items  for 
employee  contests. 

In  addition  to  removing  approved 
worksites  from  programmed  inspection 
lists  (but  not  from  valid,  formal 
employee  safety  and  health  complaint, 
inspections,  investigations  of  significant 
chemicals  spills/leaks,  nor  fatality/ 
catastrophe  investigations),  OSHA  will 
provide  the  opportunity  for  a  company 
to  work  cooperatively  with  the  agency 
both  in  the  resolution  of  safety  and 
health  problems  and  in  the  promotion  of 
effective  safety  and  health  problems 
through  such  means  as  presentations 
before  meetings  of  safety  and  health 
organizations  such  the  National  Safety 
Congress.  Each  approved  site  will  have 
a  designated  OSHA  Contact  Person  to 
handle  information  and  assistance 
requests. 

D.  Aspects  Common  to  All  VPP 

1.  The  Eligible  Applicant 

a.  Site  Management.  Management  at  a 
site  which  is  either  independent  or  part 
of  a  corporation  can  make  application  to 
the  VPP  for  that  site. 

b.  Corporate  Management.  The 
management  of  a  corporation  may  apply 
to  the  VPP  on  behalf  of  one  or  more  sites 
in  the  corporation.  Tliis  staff  provide 
one  or  more  aspects  of  the  site  safety 
and  health  program. 

c.  General  Contractors  and 
Organizations  Providing  Overall 
Management  at  Multi-Employer  Sites. 
At  multi-employer  sites,  such  as  in  the 
construction  industry,  the  only  eligible 
applicant  is  the  one  which  can  control 
safety  and  health  conditions  of  all 


employees  at  the  site,  such  as  the 
general  contractor  or  the  owner. 

d.  Organizations  Representing  Groups 
of  Small  Business  in  the  Same  Industry. 
OSHA  will  consider,  for  Demonstration 
Programs,  applications  horn 
organizations  providing  health  and 
safety  program  services  to  groups  of 
small  businesses  of  the  same  industry 
(at  the  three  or  four  digit  SIC  level]  in  a 
limited  geographical  area.  All  sites  must 
meet  requirements  and  will  be  subject  to 
onsite  review. 

2.  Assurances 

Applications  for  all  VPP  must  be 
accompanied  by  certain  assurances 
describing  what  the  applicant  will  do  if 
the  application  is  approved  for 
participation  in  one  of  the  VPP.  The 
applicant  must  assure  that: 

a.  All  the  requirements  for  the  VPP 
will  be  met  and  maintained. 

b.  All  employees,  including  newly 
hired  employees  when  they  reach  the 
site,  will  have  the  VPP  explained  to 
them,  specifically  including  employee 
rights  under  the  program  and  under  the 
Act. 

c.  All  hazards  discovered  through  self- 
inspections,  accident  investigations  or 
employee  notification  will  be  corrected 
in  a  timely  manner. 

d.  If  employees  are  given  health  and 
safety  duties  as  part  of  the  applicant's 
safety  and  health  program,  the  applicant 
will  assure  that  those  employees  will  be 
protected  from  discriminatory  actions 
resulting  from  the  duties,  just  as  section 
11(c)  of  the  Act  protects  employees  for 
the  exercise  of  rights  under  the  Act. 

e.  Employees  shall  have  access  to  the 
results  of  self-inspections  and  accident 
investigations  upon  request  (in 
construction,  this  requirement  may  be 
met  through  the  joint  labor-management 
committee). 

f.  For  construction,  injury  records  for 
all  work  done  at  the  site  will  be 
recorded  together  and  the  injury  rates 
for  that  site  will  be  maintained  at  or 
below  the  national  average  for  that  type 
of  construction. 

g.  The  information  listed  below  will 
be  maintained  and  available  for  OSHA 
review.  It  will  be  retained  until  OSHA 
communicates  its  decision  approving 
VPP  participation.  The  same  information 
will  be  retained  during  participation  for 
evaluation  purposes  for  the  time  period 
covered  by  the  evaluation  until  OSHA 
communicates  its  decision  regarding 
continued  approval  for  VW 
participation. 

(1)  Written  safety  and  health  program: 

(2)  Copies  of  the  log  of  injuries  and 
illnesses  and  the  OSHA  vn.  or  its 
equivalent: 


(3)  Monitoring  and  sampling  records  if 
applicable; 

(4)  Agreement  between  management 
and  the  collective  bargaining  agent(8] 
concerning  the  functions  of  the  safety 
committee  and  its  organization  where 
applicable; 

(5)  Minutes  of  each  committee  meeting 
where  applicable; 

(6)  Committee  inspection  records 
where  applicable: 

(7)  Management  inspection  and 
accident  investigation  records: 

(8)  Records  of  notifications  of  unsafe 
or  unhealthful  conditions  received  from 
employees  and  action  taken,  taking  into 
account  appropriate  privacy  interests; 
and. 

(9)  Annual  internal  safety  and  health 
program  evaluation  reports  (described 
below  in  E.5.f.). 

h.  Applicants  for  the  Merit  or 
Demonstration  Programs  must  provide 
assurance  that  any  data  necessary  to 
evaluate  achievement  of  individual 
goals  not  listed  above  will  be  made 
available  to  OSHA  for  evaluation 
purposes. 

i.  Each  year  by  February  15.  the 
participating  site  will  send  notification 
to  the  designated  OSHA  Contact  Person, 
described  under  Section  III.M.,  of  the 
site's  injury  incidence  and  lost  work  day 
case  rates,  hours  worked  and  estimated 
average  employment  for  the  past  full 
calendar  year. 

3.  Unionized  Sites 

When  a  site  covered  by  an  application 
for  any  of  the  VPP  has  a  significant 
portion  of  its  employees  organized  by 
one  or  more  collective  bargaining  units, 
the  authorized  agent  must  either  sign  the 
application  or  submit  a  signed  statement 
indicating  that  the  collective  bargaining 
agent(s)  do(e8)  not  object  to 
participation  in  the  program.  Without 
such  concurrence,  OSHA  will  not 
approve  program  participation. 

4.  Inspection/Interaction  History 

If  the  applicant  has  been  inspected  in 
the  last  three  years,  the  inspection, 
abatement  and/or  any  other  history  of 
interaction  with  OSHA  must  indicate 
good  faith  attempts  to  improve  safety 
and  health  and  include  no  upheld  willful 
violations  during  those  last  three  years. 

E.  The  Star  Program 

1.  Purpose 

The  Star  Program  is  based  on  the 
characteristics  of  the  most 
comperehensive  safety  and  health 
programs  used  by  American  industry.  It 
aims  to  recognize  leaders  in  injury  and 
illness  prevention  programs  who  have 
been  successful  in  reducing  workplace 
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hazards  and  to  encourage  others  to 
work  toward  such  success. 

2.  Term  of  Participation 

The  term  for  participation  in  an 
approved  Star  Program  is  unlimited, 
contingent  upon  continued  favorable 
triennial  evaluation.  In  the  construction 
industry,  participation  is  ended  with  the 
completion  of  construction  work  at  the 
site. 

3.  Experience 

All  elements  of  the  safety  and  health 
program  must  be  in  place  and  have  been 
implemented  for  a  period  of  not  less 
than  twelve  months  before  Star 
approval  at  both  general  industry  and 
construction  sites.  Adequate  written 
guidance  must  be  available  prior  to  Star 
approval. 

4.  Results 

The  general  industry  applicant  must 
have  an  average  of  both  lost  workday 
injury  case  rates  and  injury  incidence 
rates  for  the  most  recent  three-year 
period  at  or  below  the  most  recent 
specific  industry  (at  the  three  or  four 
digit  level)  national  average  published 
by  BLS.  For  the  construction  application, 
the  average  injury  incidence  rate  and 
lost  workday  injury  case  rate  for  at  least 
the  most  recent  twelve  months  at  the 
site  applied  for,  including  all  workers  of 
all  subcontractors  of  the  site,  must  be  at 
or  below  the  national  average  for  that 
type  of  construction  according  to  the 
most  precise  SIC  code.  The  SIC  for  the 
site  is  based  on  the  type  of  construction 
project,  not  individual  trades. 

5.  Safety  and  Health  Program 
Qualifications  for  the  Star  Program 

a.  Management  Commitment  and 
Planning.  Each  applicant  must  be  able  to 
demonstrate  top-level  management 
commitment  to  occupational  safety  and 
health  in  general  and  to  meeting  the 
requirements  of  VPP.  Management 
systems  for  comprehensive  planning 
must  address  safety  and  health. 

(1)  Commitment  to  Safety  and  Health 
Protection.  As  with  any  other 
management  system,  authority  and 
responsibility  for  employee  safety  and 
health  must  be  integrated  with  the 
management  system  of  the  organization 
and  must  involve  employees.  This 
commitment  includes: 

(a)  Policy.  Clearly  established  policies 
and  results-oriented  objectives  for 
worker  safety  and  health  protection 
which  have  been  communicated  to  all 
employees; 

(b)  Line  Accountability.  Authority  and 
responsibility  for  safety  and  health 
protection  clearly  defined  and 

imr  lemented;  accountability  through 


evaluation  of  supervisors;  and  a  system 
for  rewarding  good  and  correcting 
deficient  performance: 

(i)  The  general  industry  applicant 
must  have  a  documented  system  for 
holding  all  line  managers  and 
supervisors  accountable  for  safety  and 
health. 

(ii)  The  construction  applicant  must 
demonstrate  that,  at  a  minimum,  the 
project  manager  and  contractor 
superintendents  are  held  accountable 
for  safety  and  health  conditions  within 
their  areas  of  responsibility. 

(c)  Resources.  Commitment  of 
adequate  resources  to  workplace  safety 
and  health,  in  staff,  equipment, 
promotion,  etc.; 

(d)  Management  Involvement.  Top 
management  involvement  in  worker 
safety  and  health  concerns,  including 
clear  lines  of  communication  with 
employees  and  setting  an  example  of 
safe  and  healthful  behavior,  and 

(e)  Contract  Worker  Coverage.  All 
contractors  and  subcontractors  are 
required,  whether  in  general  industry, 
construction  or  other  specialized 
industry,  to  follow  worksite  safety  and 
health  rules  and  procedures  applicable 
to  their  activities  while  at  the  site, 
including  special  precautions  necessary 
as  a  result  of  their  activities. 

(i)  Except  where  precluded  by 
government  regulations,  participants 
should  be  able  to  demonstrate  that  they 
have  considered  the  safety  and  health 
programs  and  performance  of  major 
contractors  during  the  evaluation  and 
selection  process,  especially  in 
operations  such  as  construction  where 
contractors  and  sub-contractors  are  a 
routine  aspect  of  business  arrangements. 

(ii)  In  general  industry,  when  the 
contractor's  activities  are  not  part  of  the 
overall  operation  and  include  special 
skills  and  hazards  beyond  the 
participant's  expertise,  the  participant's 
responsibility  is  not  expected  to  extend 
beyond  proper  diligence  and  prudence 
in  both  the  selection  and  the  oversight  of 
the  contractor. 

(2)  Commitment  to  VPP  Participation. 
Management  must  also  clearly  commit 
itself  to  meeting  and  maintaining  the 
requirements  of  the  VPP  for  which 
application  is  made. 

(3)  Planning.  Planning  for  safety  and 
health  must  be  a  part  of  the  overall 
management  planning  process.  In 
construction,  this  includes  pre-job 
planning  and  preparation  for  different 
phases  of  construction  as  the  project 
progresses. 

(4)  Written  Safety  and  Health 
Program.  All  critical  elements  of  a  basic 
safety  and  health  program,  which 
includes  hazard  assessment,  hazard 
correction  and  control,  safety  and  health 


training,  employee  participation  and 
safety  and  health  program  evaluation, 
must  be  part  of  the  written  program  All 
aspects  of  the  safety  and  health  program 
must  be  appropriate  to  the  size  of  the 
worksite  and  the  type  of  industry.  Some 
formal  requirements  such  as  written 
procedures  or  documentation  may  be 
waived  for  small  businesses  where  the 
effectiveness  of  the  systems  has  been 
evaluated  and  verified.  Waivers  will  be 
decided  on  a  case-by-case. 

b.  Hazard  Assessment.  Management 
of  safety  and  health  programs  must 
begin  with  a  thorough  understanding  of 
all  potentially  hazardous  situations  and 
the  ability  to  recognize  and  correct  all 
existing  hazards  as  they  arise.  This 
requires: 

(1)  Analysis  of  all  new  processes, 
materials  or  equipment  before  use 
begins  to  determine  potential  hazards 
and  plan  for  prevention  or  control. 

(2)  Comprehensive  safety  and  health 
surveys  at  intervals  appropriate  for  the 
nature  of  workplace  operations,  and 
regular  reviews  (by  a  person(s)  qualified 
to  recognize  existing  hazards  and 
potentially  significant  risks)  to  ensure 
the  employer's  awareness  and  control  of 
those  risks. 

(a)  A  baseline  survey  of  health 
hazards  accomplished  through  initial 
comprehensive  industrial  hygiene 
surveying  or  other  comprehensive 
means  of  assessment,  such  as  complete 
industrial  hygiene  engineering  studies, 
before  equipment  or  process  installation 
in  general  industry  or  in  the  pre-job 
planning  for  construction:  and 

(b)  The  use  of  nationally  recognized 
procedures  for  all  sampling,  testing,  and 
analysis  with  written  records  of  results. 

(3)  A  system  for  conducting,  as 
appropriate,  routine  self-inspections 
which  follow  written  procedures  or 
guidance  and  which  result  in  written 
reports  of  findings  and  tracking  of 
hazard  correction. 

(a)  In  general  industry,  these 
inspections  must  occur  no  less 
frequently  than  monthly  and  cover  the 
whole  worksite  at  least  quarterly; 

(b)  In  construction,  this  must  include 
management  inspections  which  cover 
the  entire  worksite  at  least  weekly:  and 

(c)  Also  in  construction,  inspections 
by  members  of  the  safety  and  health 
committee  which  cover  the  entire 
worksite  as  appropriate,  but  no  less 
frequently  than  once  per  month,  are 
required. 

(4)  Routine  examination  and  analysis 
of  hazards  associated  with  individual 
jobs,  processes,  or  phases  and  inclusion 
of  the  results  in  training  and  hazard 
control  programs.  This  includes,  e.g.,  job 
safety  analysis  and  process  hazard 
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review.  In  construction,  the  emphasis 
should  be  on  special  safety  and  health 
hazards  of  each  craft  and  each  phase  of 
construction. 

(5)  A  reliable  system  for  employees, 
without  fear  of  reprisal,  to  notify 
appropriate  management  personnel  in 
writing  about  conditions  that  appear 
hazardous  and  to  receive  timely  and 
appropriate  responses.  The  system  must 
include  tracking  of  responses  and 
hazard  corrections. 

(6)  An  accident/incident  investigation 
system  which  includes  written 
procedures  or  guidance,  with  written 
reports  of  findings  and  hazard 
correction  tracking;  and  review  of 
injury /illness  experience  identifying 
causes  and  providing  for  preventive  or 
corrective  actions. 

(7)  A  medical  program  which  includes 
the  availability  of  physician  services 
and  personnel  trained  in  first-aid. 

c  Hazard  Correction  and  Control. 
Based  on  the  results  of  hazard 
assessment,  identified  hazards  and 
potential  hazards  must  be  addressed  by 
the  implementation  of  engineering 
controls;  equipment  maintenance; 
personal  protective  equipment: 
disciplinary  action,  when  needed;  and 
emergency  preparedness.  Safety  rules 
and  work  procedures  must  be 
developed,  thoroughly  understood  by 
supervisors  and  employees,  and 
followed  by  everyone  in  the  workplace, 
to  prevent  and  control  potential  hazards. 
These  include  the  following  provisions; 

(1)  Reasonable  site  access  to  Certified 
Industrial  Hygienists  and  Certified 
Safety  Professionals  or  Certified  Safety 
Engineers  must  be  available,  as  needed, 
based  on  the  potentially  significant  risks 
of  the  site. 

(2)  Means  for  eliminating  or 
controlling  hazards.  These  include  the 
following: 

(a)  Engineering  controls. 

(b)  Personal  protective  equipment. 

(c)  Safety  and  health  rules,  including 
safe  and  healthful  woric  procedures  for 
specific  operations. 

(i)  Appropriate  to  the  potential 
hazards  of  the  site. 

(ii)  Written,  implemented  and  updated 
by  management  as  needed  and  used  by 
employees. 

(3)  Procedures  for  disciplinary  action 
or  reorientation  of  employees  and 
supervisors  who  break  or  disregard 
safety  rules,  safe  work,  materials 
handling  or  emergency  procedures  must 
be  written,  communicated  to  employees, 
and  enforced. 

(4)  Procedures  for  response  to 
emergencies  listing  requirements  for 
personal  protective  equipment,  first  aid, 
medical  care,  or  emergency  egress  must 
be  written  and  communicated  to  all 


employees.  Procedures  should  kidude 
provisions  for  emefgency  telephone 
numbers,  exit  routes,  and  training  drills. 

(5)  Ongoing  monitaring  and 
maintenance  (rf  workplace  equipment  to 
prevent  it  from  becoming  hazardoos. 

(6)  A  system  for  initiating  and 
tracking  hazard  correction  in  a  timely 
manner. 

d.  Safety  and  Health  Training. 
Training  is  necessary  to  implement 
management's  commitment  to  prevent 
exposure  to  hazards.  Supervisors  and 
employees  must  know  and  imderstand 
the  policies,  rules  and  procedures 
established  to  prevent  exposure. 
Training  for  safety  and  health  must 
ensure  that: 

(1)  Supervisors  understand  the 
hazards  associated  with  a  job,  their 
potential  effects  on  employees,  and  the 
supervisor's  role,  through  teaching  and 
enforcement,  in  ensuring  that  employees 
follow  the  rules,  procedures  and  work 
practices  for  avoiding  or  controlling 
exposure  to  the  hazards. 

(2)  Employees  are  made  aware  of 
hazards,  and  the  safe  work  procedures 
to  follow  in  order  to  protect  themselves 
from  the  hazards,  through  training  at  the 
same  time  they  are  taught  to  do  a  job 
and  through  reinforcement. 

(3)  Supervisors  and  all  employees 
understand  what  to  do  in  emergency 
situations. 

(4)  Where  personal  protective 
equipment  is  required,  employees 
understand  that  it  is  required,  why  it  is 
required,  its  limitations,  how  to  use  it, 
and  how  to  maintain  it;  and  employees 
use  it  properly. 

e.  Employee  Participation.  (1)  For 
general  industry,  the  requirement  for 
employee  participation  may  be  met  in 
any  one  of  a  variety  of  ways,  as  long  as 
employees  have  an  active  and 
meaningful  way  to  participate  in  safety 
and  health  problem  identification  and 
resolution. 

(a)  This  is  in  addition  to  the  individual 
right  to  notify  appropriate  managers  of 
hazardous  conditions  and  practices. 

(b)  Examples  of  acceptable  means  of 
providing  for  employee  impact  on 
decision-making  include  the  following: 

(i)  Safety  committees, 

(ii)  Safety  observers, 

(iii)  Ad  hoc  safety  and  health 
problem-solving  groups. 

(iv)  Safety  and  health  training  of  other 
employees, 

(v)  Analysis  of  hazards  of  jobs,  and 

(iv)  Committees  which  plan  and 
conduct  safety  and  health  awareness 
programs. 

(2)  Construction  sites  must  utilize  the 
labor-management  safety  committee 
approach  to  involve  employees  in  the 
identification  and  correction  of 


hazardous  activibes  and  conditions. 
This  is  required  because  of  the 
seriousness  of  the  hazards,  the  changing 
worksite  conditions,  the  expanding  and 
contracting  work  force  and  the  high 
turnover  in  the  construction  industry. 
The  applicant  must  be  able  to 
demonstrate  that  the  site  has  a  joint 
labor-management  committee  for  safety 
and  health  which  has  the  following 
characteristics. 

(a)  Has  a  minimum  of  one  year's 
experience  providing  safety  and  health 
advice  and  making  periodic  site 
inspections. 

(b)  Has  at  least  equal  representation 
by  bona  fide  worker  representatives 
who  work  at  the  site  and  who  are 
selected,  elected,  or  approved  by  a  duly 
authorized  collective  bargaining 
organization. 

(c)  Meets  regularly,  keeps  minutes  of 
the  meetings,  and  follows  quorum 
requirements  consisting  of  at  least  half 
of  the  members  of  the  committee,  with 
representatives  of  both  employees  and 
management 

(d)  Makes  regular  workplace 
inspections  (with  at  least  one  worker 
representative)  at  least  monthly  and 
more  frequently  as  needed,  and  has 
provided  for  at  least  monthly  coverage 
of  the  whole  worksite. 

(e)  In  addition,  the  joint  committee 
must  be  allowed  to: 

■  Observe  or  assist  in  the 
investigation  and  documentation  of 
major  accidents; 

•  Have  access  to  all  relevant  safety 
and  health  information;  and, 

•  Have  adequate  training  so  that  the 
committee  can  recognize  hazards,  with 
continued  training  as  needed. 

(3)  If  a  construction  applicant  chooses 
to  use  a  joint  committee  that  differs 
either  in  the  membership  composition  or 
in  the  functional  duties  specified  in  (b) 
above,  the  applicant  must: 

(a)  Meet  operational  requirements  for 
quonun.  meeting  minutes,  etc. 

(b)  Demonstrate  that  the  alternative 
practices  achieve  the  objectives  of  the 
practices  they  replace.  For  example, 
bona  fide  employee  representation  in 
the  joint  committee  is  intended  to  ensure 
that  all  site  employees  participate  fully 
in  matters  of  safety  and  health  and  that 
they  are  fully  informed  of  decisions 
affecting  safety  and  health.  In  the 
absence  of  bona  fide  employee 
representation  on  the  joint  committee, 
means  which  are  equally  effective  in 
achieving  these  objectives  must  be 
provided. 

(c)  Contractually  bind  all  contractors 
and  subcontractors  operating  at  the 
applicant's  site  to  maintain  effective 
safety  and  health  programs  and  to 
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comply  with  applicable  safety  and 
health  rules  and  regulations: 

(i)  Such  contract  provisions  must 
specify  authority  for  the  oversight, 
coordination  and  enforcement  of  those 
programs  by  the  applicant  and  there 
must  be  documentary  evidence  of  the 
exercise  of  this  authority  by  the 
applicant; 

(ii)  Such  contract  provisions  must 
provide  for  the  prompt  correction  and 
control  of  hazards,  however  detected,  by 
the  applicant  in  the  event  that 
contractors  or  individuals  fail  to  correct 
or  control  such  hazards;  and 

(iii)  Such  contract  provisions  must 
specify  penalties,  including  dismissal 
from  the  worksite,  for  willful  or  repeated 
non-compliance  by  contractors, 
subcontractors,  or  individuals. 

f.  Safety  and  Health  Program 
Evaluation.  The  applicant  must  have  a 
system  for  evaluating  the  operation  of 
the  safety  and  health  program  annually 
to  determine  what  changes  are  needed 
to  improve  worker  safety  and  health 
protection. 

(1)  The  system  must  provide  for 
written  narrative  reports  with 
recommendations  for  improvements  and 
documentation  of  followup  action. 

(2)  In  particular,  the  effectiveness  of 
the  operation  of  the  self-inspection 
system,  the  employee  hazard 
notification  system,  accident 
investigations,  employee  participation, 
safety  and  health  training,  the 
enforcement  of  safety  and  health  rules, 
and  the  coverage  of  health  aspects, 
including  personal  protective  equipment 
and  routine  monitoring  and  sampling, 
should  be  determined  and  the  findings 
should  be  used  to  improve  the 
implementation  of  the  company's 
written  safety  and  health  program. 

(3)  The  evaluation  may  be  conducted 
by  corporate  or  site  officials  or  by  a 
private  sector  third-party. 

(4)  In  construction,  the  evaluation 
should  be  conducted  annually  and 
immediately  prior  to  completion  of 
construction  to  determine  what  has  been 
learned  about  safety  and  health 
activities  that  can  be  used  to  improve 
the  contractor's  safety  and  health 
program  at  other  sites. 

F.  The  Merit  Program 

1.  Purpose 

The  Merit  Program  is  aimed  at 
employers  in  any  industry  who  do  not 
yet  meet  the  qualifications  for  the  Star 
Program  but  who  wish  to  work  toward 
Star  Program  participation.  If  OSHA 
determines  that  the  employer  has 
demonstrated  the  commitment  and  the 
potential  to  achieve  the  Star 
requirements.  Merit  is  used  to  set  goals 


that,  when  achieved,  will  qualify  the  site 
for  Star  participation. 

2.  Term  of  Participation 

Merit  Programs  will  be  approved  for  a 
period  of  time  agreed  upon  in  advance 
of  approval.  The  term  will  be  dependent 
upon  how  long  it  is  expected  to  take  the 
applicant  to  accomplish  the  goals  for 
Star  participation.  Participation  is 
canceled  at  the  end  of  the  term. 

3.  Qualifications  for  Merit 

a.  Safety  and  Health  Program 
Requirements.  An  eligible  applicant  to 
the  Merit  Program  must  have  a  written 
safety  and  health  program  which  covers 
the  essential  elements  of  a  safety  and 
health  program  as  described  in  Section 
III.E.5  for  Star. 

(1)  The  basic  elements  (management 
commitment  and  planning;  hazard 
assessment;  hazard  correction  and 
control;  safety  and  health  training; 
employee  participation  and  safety  and 
health  program  evaluation)  should  all  be 
operational  or,  at  a  minimum,  in  place 
and  ready  for  implementation  by  the 
date  of  approval.  For  the  construction 
industry,  the  joint  labor-management 
committee  must  have  had  a  minimum  of 
three  months  experience  in  providing 
safety  and  health  inspections  before 
approval. 

(2)  The  elements  are  not  expected  to 
be  at  Star  quality  of  completeness.  The 
Merit  applicant  is  not  expected  to  meet 
each  of  the  specific  Star  requirements  in 
each  element.  Participation  in  Merit  is 
an  opportunity  for  employers  to  work 
with  OSHA  to  improve  the  quality  of 
their  safety  and  health  programs  and 
reduce  their  injury  rates  to  meet  the 
requirements  for  Star. 

b.  Injury  Rates.  (1)  For  the  Merit 
Program  in  construction,  if  the  injury 
rates  for  the  site  applied  for  are  not  at  or 
below  the  industry  averages  for  the 
preceding  twelve  months  as  required  for 
Star,  the  applicant  company  must  be 
able  to  demonstrate  that  the  company's 
three-year  average  injury  rates  are  at  or 
below  the  most  recently  published  BLS 
national  average  for  the  industry  (at  the 
three  digit  level).  The  injury  incidence 
rate  and  the  lost  workday  case  rate 
must  each  be  averaged  over  the  last 
three  complete  calendar  years.  The  rate 
must  include  all  of  the  applicant's 
employees  who  are  actually  employed 
at  constroction  sites  in  that  SIC.  The 
applicant  may  use  nationwide 
employment  or  may  designate  an 
appropriate  geographical  area  which 
include  the  site  for  which  application  is 
made. 

(2)  For  general  industry,  if  either  the 
three-year  average  rate  for  all 
recordable  injuries,  or  for  injury  lost 


workday  cases,  or  both  for  the  last  three 
calendar  years  is  above  the  national 
average  for  the  specific  industry  average 
(at  the  three  or  four  digit  level)  as  most 
recently  pubUshed  by  BLS,  the  applicant 
must  indicate  goals  for  the  reduction  of 
either  or  both  of  those  rates  and 
demonstrate  that  the  methods  planned 
to  reduce  them  are  feasible. 

c.  Goals.  Any  system  required  for  Star 
participation  that  is  not  in  place  or  is  not 
yet  of  Star  quality  at  the  time  of 
approval  must  be  set  as  a  goal  along 
with  any  rate  reduction  goals. 

G.  The  Voluntary  Protection 
Demonstration  Program 

1.  Purpose 

This  program  provides  the  opportunity 
for  companies  to  demonstrate  the 
effectiveness  of  alternative  methods 
which,  if  proven  successful  (usually  at 
more  than  one  site),  could  be  substituted 
as  alternative  qualifications  for  the  Star 
Program  for  certain  situations;  to 
explore  the  use  of  VPP  in  industries 
other  than  construction  and  those 
classified  as  general  industries,  such  as 
maritime  or  agriculture;  and  to  test 
methods  of  overcoming  problems  which 
have  kept  certain  employers,  such  as 
small  business  employers  and  many 
contractors  in  the  construction  industry, 
from  taking  part  in  the  VW. 

2.  Qualifications 

a.  Like  all  VPP  participants,  those  in 
the  demonstration  program  must  have  a 
site  safety  and  health  program  that 
addresses  a  minimum  of  the  basic 
elements  (management  commitment  and 
planning,  hazard  assessment,  hazard 
correction  and  control,  safety  and  health 
training,  employee  participation,  and 
safety  and  health  program  evaluation) 
described  for  Star  in  Section  III.E. 
above.  How  the  applicant  implements 
those  elements  may  be  the  subject  of 
demonstration  so  long  as  Star  quality 
protection  is  afforded  all  employees. 
The  applicant  is  not  expected  to  meet 
each  of  the  specifics  in  each  element. 

b.  Applicants  for  this  program  must 
demonstrate  to  the  Assistant  Secretary's 
satisfaction  that  the  alternative 
approach  shows  reasonable  promise  of 
being  successful  enough  to  serve  as  an 
alternative  basis  for  inclusion  in  the  Star 
Program.  This  includes  having  average 
injury  incidence  and  lost  workday  case 
rates  for  the  previous  three  years  at  or 
below  the  specific  industry  average. 
Injury  rates  for  mobile  worksites  such  as 
in  the  construction  industry  must  be  at 
or  below  the  specific  industry  average 
for  the  life  of  the  worksite. 
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3.  Term  of  Participation 

Demonstration  programs  will  be 
approved,  subject  to  annual  evaluation, 
for  the  period  of  time  agreed  upon  in 
advance  of  approval  but  not  to  exceed 
five  years. 

4.  Approval  to  Star 

a.  Approval  to  Star  is  contingent  upon: 

(1)  Successful  demonstration  of  the 
alternative  aspects;  and, 

(2)  A  decision  by  the  Assistant 
Secretary  that  changing  the 
requirements  of  the  Star  Program  to 
allow  inclusion  of  these  alternative 
aspects  is  desirable. 

b.  Once  a  decision  has  been  made  by 
the  Assistant  Secretary  to  change  Star, 
those  changes  must  be  published  in  the 
Federal  Register  to  provide  public  notice 
of  the  change. 

c.  When  the  published  change  has 
become  elective,  the  demonstration  site 
may  be  approved  to  Star  without 
submitting  a  new  application  or 
undergoing  further  onsite  review 
provided  that  the  approval  occurs  no 
later  than  one  year  following  the  last 
evaluation  under  the  Demonstration 
Program. 

H.  Application  Requirements  for  All 
VPP 

1.  The  Application  Instructions 

OSHA  will  prepare,  keep  current  and 
make  available  to  all  interested  parties, 
application  guidelines  which  explain  the 
type  of  information  to  be  submitted  for 
OSHA  review. 

2.  Application  Content 

Eligible  applicants  will  be  required  to 
provide  all  relevant  information 
described  in  the  most  current  version  of 
the  Application  Instructions  which 
apply  to  the  program  for  which 
application  is  made. 

Amendments  to  submitted 
applications  will  be  requested  when  the 
application  information  is  insufficient  to 
determine  eligibility  for  onsite  review. 

Materials  needed  to  document  the 
safety  and  health  program  which  the 
applicant  feels  may  involve  invasion  of 
privacy  or  a  trade  secret  should  not  be 
included  in  the  application.  Instead, 
such  materials  should  be  described  in 
the  application  and  provided  for  viewing 
only  at  the  site,  if  an  onsite  Pre- 
Approval  Review  is  conducted  as  part 
of  the  application  review. 

3.  Application  Submission 

Applications  may  be  submitted  to 
OSHA  Regional  Offlces  or,  in  the  case 
of  multi-regional  applications,  to 
OSHA's  Directorate  of  Federal-State 
Operations  in  Washington,  DC. 


4.  Application  Withdrawal 

Any  applicant  may  withdraw  a 
submitted  application  at  any  time  after 
formal  submission  and  before  approval 
or  denial.  When  the  applicant  notifies 
OSHA  of  its  withdrawal,  the  original 
application  %vill  be  returned  to  the 
applicant. 

OSHA  may  keep  the  assigned 
Program  Officer's  marked  working  copy 
of  the  application  for  a  year  before 
discarding  it,  in  case  the  applicant 
should  raise  questions  concerning  the 
handling  of  the  application.  Once  an 
application  has  been  withdrawn,  a  new 
submission  of  a  formal  application  is 
required  to  begin  application  review 
again.  \ 

5.  Public  Access 

The  following  documents  will  be 
maintained  in  OSHA's  National  and 
applicable  Regional  Offices  for  public 
access  beginning  on  the  day  the 
applicant  is  approved  and  for  so  long  as 
VPP  participation  is  active: 

a.  VPP  application  and  amendments: 

b.  Pre-Approval  report  and 
subsequent  evaluation  reports; 

c.  Transmittal  memoranda  to 
Assistant  Secretary; 

d.  Assistant  Secretary's  approval 
letter;  and, 

e.  Notification  memoranda  to  Regional 
Administrator. 

/.  Qualification  Verification 

1.  Initial  Review 

The  initial  review  of  the  application  is 
made  to  ascertain  whether  those 
qualifications  which  can  be  documented 
by  paper  submission  have  been  met.  The 
applicant  will  be  given  the  opportunity 
to  amend  the  application  with  additional 
or  substitute  materials  for  the  purpose  of 
improving  the  application.  Where 
resources  allow,  OSHA  staff'  will  assist 
with  application  preparation, 
particularly  for  the  Demonstration 
Program. 

2.  Pre-Approval  Onsite  Reviews 

a.  Purpose.  The  Pre-Approval  Review, 
which  is  conducted  by  a  team  of  non- 
enforcement  OSHA  staff,  on  the  site  for 
which  participation  has  been  requested 
is  a  management  review  of  the  site 
safety  and  health  program.  It  is 
conducted  to: 

(1)  Verify  the  information  supplied  in 
the  application  concerning  qualification 
for  the  VPP  for  which  application  made; 

(2)  Identify  the  strengths  and 
weaknesses  of  the  site  safety  and  health 
program; 

(3)  Determine  the  adequacy  of  the 
safety  and  health  program  to  address 
the  potential  hazards  of  the  site;  and 


(4)  Obtain  information  to  assist  the 
Assistant  Secretary  in  making  the 
approval  decision. 

b.  Preparation.  The  review  will  be 
arranged  at  the  mutual  convenience  of 
OHSA  and  the  applicant.  The  review 
team  will  consist  of  a  team  leader  with  a 
back-up  along  with  health  and  safety 
specialists  as  required  by  the  size  of  the 
site  and  the  complexity  of  the  safety  and 
health  program. 

c.  Duration  of  the  Review.  The  time 
required  for  the  Pre-Approval  Review 
will  depend  upon  the  size  of  the  site  and 
the  program  applied  for.  Reviews  will 
usually  average  one-and-a-half  to  two 
days  onsite,  unless  the  site  has  more 
than  1,000  workers  or  has  other 
complicating  factors. 

d.  Content.  All  Pre-Approval  Reviews 
will  include  a  review  of  injury  records, 
recalculation  of  the  rates  submitted  with 
the  application,  verification  that  the 
safety  and  health  program  described  in 
the  application  has  been  implemented 
and  a  general  assessment  of  safety  and 
health  conditions  to  determine  if  the 
safety  and  health  program  is  adequate 
for  the  hazards  of  the  site. 

The  review  will  also  include 
interviews  with  relevant  individuals 
(such  as  members  of  joint  safety 
committees,  management  personnel  and 
randomly  selected  non-supervisory 
personnel). 

Onsite  document  review  will  include 
the  following  records  (or  samples  of 
them)  if  they  exist  and  are  relevant  to 
the  application  or  the  safety  and  health 
program; 

(1)  Management  statement  of 
commitment  to  safety  and  health; 

(2)  The  OSHA  200  log; 

(3)  Safety  and  health  manual(s): 

(4)  Employee  notifications  of  safety 
and  health  problems; 

(5)  Safety  rules,  emergency 
procedures  and  examples  of  safe  work 
procedures; 

(6)  The  system  for  enforcing  safety 
rules; 

(7)  Self-inspection  procedures,  reports 
and  correction  tracking; 

(8)  Accident  investigations; 

(9)  Safety  conunittee  minutes; 

(10)  Employee  orientation  and  safety 
training  programs  and  attendance 
records; 

(11)  Industrial  hygiene  monitoring 
records;  and, 

(12)  Other  records  which  provide 
documentation  of  the  qualifications  for 
these  programs. 


/.  Application  Approval 

1.  Deferred  Approval 

If,  at  the  conclusion  of  the  Pre- 
Approval  Review,  the  applicant  needs  to 
take  actions  to  meet  the  qualifications 
for  approval,  reasonable  time — up  to  90 
days — will  be  allowed  for  those  actions 
to  be  taken  before  a  recommendation  is 
made  to  the  Assistant  Secretary.  Where 
necessary,  an  onsite  visit  will  be  made 
to  verify  the  actions  taken  after  the  Pre- 
Approval  Review  visit. 

2.  Application  Withdrawal 

If  the  applicant  cannot  meet  the 
requirements  for  participation  in  one  of 
the  VPP  or  for  any  reason  does  not  wish 
to  continue  the  approval  process, 
reasonable  time  shall  be  allowed  for 
application  withdrawal  as  provided  for 
in  III.H.4.,  before  recommendation  is 
made  to  the  Assistant  Secretary. 

3.  Application  Approval 

If,  in  the  opinion  of  the  Pre-Approval 
Review  team,  the  applicant  has  met  the 
qualifications  requirements  of  the  VPP 
applied  for  or  an  alternative  VPP 
acceptable  to  the  applicant,  the  team's 
recommendation  will  be  made  to  the 
Regipnal  Administrator,  who,  on 
concurrence,  will  recommend  approval 
to  the  Director  of  Federal-State 
Operations.  The  Director  of  Federal- 
State  Operations  shall  review  the  report 
for  consistent  application  of  the 
qualification  requirements  and,  on 
concurrence,  will  forward  the 
recommendation  to  the  Assistant 
Secretary  to  approve  participation. 
Approval  will  occur  on  the  day  that  the 
Assistant  Secretary  signs  a  letter 
informing  the  applicant  of  approval. 

K.  Application  Denial 

1.  Should  the  Assistant  Secretary,  for 
any  reason,  reject  the  FSO  and/or 
Regional  recommendation  to  approve,  a 
letter  from  the  Assistant  Secretary 
denying  approval  will  be  sent  to  the 
applicant.  The  denial  will  occur  as  of  the 
date  of  the  letter. 

2.  Should  an  applicant  appeal  to  the 
Assistant  Secretary  a  finding  by  the 
team  that  qualifications  are  not  met,  the 
Director  of  Federal-State  Operations 
will  forward  the  appeal  to  the  Assistant 
Secretary,  along  with  the  team's 
recommendation  of  denial. 

If  the  Assistant  Secretary  accepts  the 
recommendation  to  deny  approval,  the 
denial  will  occur  as  of  the  date  the 
Assistant  Secretary  signs  a  letter 
informing  the  applicant  of  the  decision. 


L.  Inspection  Requirements 

1.  Programmed  Inspections 

Participating  work  sites  will  be 
removed  from  OSHA's  programmed 
inspection  lists. 

2.  Workplace  Complaints 

Employee  complaints  to  OSHA  will  be 
handled  by  enforcement  personnel  in 
accordance  with  normal  OSHA 
enforcement  procedures. 

3.  Chemical  Leaks/Spills 

Any  significant  chemical  leaks  spills 
will  be  handled  by  enforcement 
personnel  in  accordance  with  normal 
OSHA  enforcement  procedures. 

4.  Fatalities  and  Catastrophes 

All  fatalities  and  catastrophes  will  be 
handled  by  enforcement  personnel  in 
accordance  with  normal  OSHA 
enforcement  procedures. 

5.  Referrals 

Although  the  history  of  the  VPP 
indicates  that  safety  and  health 
problems  discovered  during  contact 
with  worksites  for  VPP  purposes  are 
resolved  cooperatively,  OSHA  must 
reserve  the  right,  where  the  safety  and 
health  of  employees  is  seriously 
endangered  and  site  management 
refuses  to  correct  the  situation,  to  refer 
the  situation  to  the  Assistant  Secretary 
for  review  and  enforcement  action  if 
warranted. 

a.  The  employer  will  be  informed  in 
advance  that  a  referral  will  be  made  to 
the  Assistant  Secretary  and  that 
enforcement  action  may  result. 

b.  Because  companies  with  excellent 
safety  and  health  programs  that  are 
interested  in  participating  in  the  VPP  are 
not  likely  to  refuse  to  address  a  serious 
problem  in  a  cooperative  spirit,  a 
situation  of  this  type  is  unlikely  to  occur. 
It  is  important,  however,  for  interested 
employers  and  employees  to  be  aware 
of  and  understand  OSHA's  obligation  in 
the  event  that  such  a  situation  should 
occur. 

c.  Where  a  cooperative  spirit  does  not 
exist  between  OSHA  and  a  company, 
VPP  participation  is  not  appropriate. 
Therefore,  if  a  company  in  this  situation 
does  not  choose  to  withdraw  from  VPP 
consideration,  VPP  participation  shall 
be  denied  or  terminated. 

M.  Post-Approval  Assistance 

1.  OSHA  Contact  Person 

An  OSHA  official  will  be  assigned  to 
each  VPP  participating  worksite  as 
Contact  Person.  This  person  will  be 
available  to  assist  the  participant,  as 
needed,  to  assure  smooth  interface  with 


OSHA  and  to  provide  expertise  as 
required. 

2.  Problem  Solving 

If  a  problem  comes  to  the  attention  of 
the  OSHA  Contact  Person,  either 
through  evaluation  efforts,  review  of 
injury  rates,  records  of  OSHA  complaint 
inspections,  chemical  leaks /spills  or 
accident  investigations,  or  by  request  of 
the  VPP  participant  the  Contract  Person 
will  attempt  to  assist  the  participant  in 
resolving  die  problem,  including,  if 
necessary,  arranging  with  the 
participant  for  an  onsite  visit  to  assess 
the  problem  and  its  possible  causes. 

3.  Scheduled  Onsite  Assistance 

In  some  cases,  such  as  in  the 
Demonstration  Program,  in  the 
construction  program  or  when  needed 
for  the  Merit  Program,  a  schedule  of 
onsite  assistance  visits  shall  be  agreed 
upon  before  approval. 

4.  Significant  Organizational  or 
Ownership  Changes 

Whenever  significant  changes  are 
made  in  ownership  or  organizational 
structure  at  a  VPP  site,  the  Contact 
Person  should  make  an  onsite 
assistance  visit  to  determine  the  impact 
of  the  changes  on  VPP  participation. 

N.  Evaluation 

1.  The  Star  Program 

a.  Purpose.  (1)  To  determine  continued 
qualification  for  the  Star  Program. 

(2)  To  document  results  of  program 
participation  in  terms  of  the  evaluation 
criteria  and  other  striking  aspects  of  the 
site  program  or  its  results. 

(3)  To  identify  any  problems  which 
have  the  potential  of  adversely  affecting 
continued  Star  Program  qualifications 
and  to  determine  if  those  problems 
require  additional  evaluations. 

b.  Frequency.  Star  Programs  shall  be 
evaluated  every  three  years  (except 
when  serious  problems  have  been 
identified  which  require  an  earlier 
evaluation)  with  an  annual  review  of 
injury  incidence  and  lost  workday  injury 
case  rates  which  shall  include  a 
recalculation  of  the  latest  three-year 
averages. 

c.  Measures  of  Effectiveness.  The 
following  factors  will  be  used  in  the 
evaluation  of  Star  Program  participants: 

(1)  Continued  compliance  with  the 
program  requirements; 

(2)  Satisfaction  of  the  participants; 

(3)  Nature  and  validity  of  any 
complaints  received  by  OSHA; 

(4)  Nature  and  resolution  of  problems 
that  may  have  come  to  OSHA's 
attention  since  approval  or  the  last 
evaluation;  and 
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(5)  The  effectiveness  of  employee 
participation  programs. 

d.  Description  of  Evaluation.  OSHA's 
evaluation  of  Star  Program  participants 
will  consist  mainly  of  an  onsite  visit  of 
similar  duration  and  scope  of  the  Pre- 
Approval  Program  Review  described  in 
III.I.2.  Documentation  of  program 
implementation  from  pre-approval 
review  or  the  previous  evaluation  will 
be  reviewed. 

2.  The  Merit  Program 

a.  Purpose.  (1)  To  determine  continued 
qualification  for  the  Merit  Program,  or  to 
determine  whether  the  applicant  may  be 
approved  for  the  Star  Program. 

(2)  To  determine  whether  adequate 
progress  has  been  made  toward  the 
agreed-upon  goals. 

(3)  To  identify  any  problems  in  the 
safety  and  health  program  or  its 
implementation  which  need  resolution 
in  order  to  continue  qualification  or 
meet  agreed-upon  goals. 

(4)  To  document  program 
improvements  and/or  improved  results. 

(5)  To  provide  advice  and  suggestions 
for  improvements  that  might  be  made. 

b.  Frequency.  All  merit  programs  will 
be  evaluated  annually  for  the  duration 
of  the  period  of  approval,  except  where 
the  participant  requests  an  evaluation 
before  the  annual  evaluation  for  the 
purpose  of  determining  whether  the  Star 
qualifications  have  been  met. 

c.  Measure  of  Effectiveness.  The 
following  factors  will  be  used  in  the 
evaluation  of  Merit  Programs: 

(1)  Continued  adequacy  of  the  safety 
and  health  program  to  address  the 
potential  hazards  of  the  workplace; 

(2)  Comparison  of  rates  to  the  industry 
average; 

(3)  Satisfaction  of  the  participants; 

(4)  Nature  and  validity  of  any 
complaints  received  by  OSHA; 

(5)  Nature  resolution  of  problems  that 
have  come  to  OSHA's  attention; 

(6)  Effectiveness  of  the  employee 
participation  program;  and, 

(7)  Ptogress  made  toward  goals 
specified  in  the  pre-approval  or  previous 
evaluation  report. 

d.  Description  of  Evaluation.  OSHA's 
evaluation  will  consist  mainly  of  an 
onsite  visit  of  duration  and  content 
similar  to  the  Pre-Approval  Review 
described  in  III.I.2. 

0.  Termination  or  Post-Approval 
Withdrawal 

1.  Reason  for  Termination 

a.  Completion  of  covered  construction 
work  at  the  site  will  terminate  a 
construction  industry  approval. 

b.  Sale  of  the  approved  site  to  another 
company  or  any  management  change 


that  eradicates  or  significantly  weakens 
the  safety  and  health  program  may 
terminate  the  approval. 

c.  The  participating  site  management, 
or  the  duly  authorized  collective 
bargaining  agent  where  applicable,  may 
terminate  participation  for  any  reason. 

d.  OSHA  may  terminate  participation 
for  cause. 

2.  Cause  for  OSHA  Termination 

a.  Star  Program.  Termination  by 
OSHA  will  occur  when  a  significant 
failure  to  maintain  the  safety  and  health 
program  in  accordance  with  the  program 
requirements  has  been  identified. 

b.  Merit  Program.  Termination  by 
OSHA  will  occur  when: 

(1)  A  significant  failure  to  maintain 
the  safety  and  health  program  in 
accordance  with  the  program 
requirements  has  been  identified;  or, 

(2)  No  significant  progress  has  been 
made  toward  the  goals;  or 

(3)  The  term  of  approval  has  expired. 

c.  The  Voluntary  Protection 
Demonstration  Program.  Termination  by 
OSHA  will  occur  when: 

(1)  OSHA  determines  that 
continuation  of  the  experiment  will: 

(a)  Endanger  workers  at  the  covered 
site(8);  and/or, 

(b)  Be  unlikely  to  result  in  inclusion 
into  the  Star  Program;  or, 

(2)  The  period  of  approval  has 
expired. 

3.  Notification 

OSHA  will  provide  the  participant 
and  other  relevant  parties  30  days  notice 
of  intent  to  terminate  participation 
unless: 

(a)  Other  terms  for  termination  were 
agreed-upon  before  approval;  or 

(b)  A  set  period  for  approval  is 
expiring  or  construction  has  been 
completed. 

4.  Post-approval  Withdrawal 

Upon  receipt  of  notice  of  intent  to 
terminate,  or  for  any  other  reason,  a 
participant  may  withdraw  from  the  VPP 
by  submitting  written  notiflcation  to  the 
assigned  Contract  Person. 

P.  Reinstatement 

Reinstatement  requires  reapplication. 

Signed  at  Washington.  DC.  this  29th  day  of 
June. 

John  A.  Pradergrass. 

Assistant  Secretary. 

(FR  Doc.  88-15513  Filed  7-11-88;  8:45  am] 
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NATIONAL  LABOR  RELATIONS 
BOARD 

Experimental  Modification  of 
Procedures  Governing  the 
ResdMduling  of  Unfair  Labor  Practice 


AOENCV:  National  Labor  Relations 
Board. 

ACTION:  Notice  of  experimental 
modiflcation  of  procedures  governing 
the  rescheduling  of  unfair  labor  practice 
hearings. 

summary:  Notice  is  hereby  given  that 
the  National  Labor  Relations  Board  will 
commence  a  one-year  experiment  on 
August  1, 1988,  transferring,  under 
certain  circumstances,  the  authority  to 
reschedule  unfair  labor  practice 
hearings  from  the  Regional  Directors  to 
the  administrative  law  judges.  This 
experiment  modifies  the  procedure  set 
forth  in  9  102.16  of  the  Board's  Rules  and 
Regulations. 

FON  RMTHCR  INFORMATION  CONTACT: 

John  C.  Truesdale,  Executive  Secretary, 
1717  Pennsylvania  Ave.,  NW.,  Room  701, 
Washington,  DC  20570.  Telephone:  (202) 
254-9430. 

SUPPLEMENTARY  INFORMATION:  Section 
102.16  of  the  National  Labor  Relations 
Board's  Rules  and  Regulations,  Series  8, 
as  amended,  currently  permits  the 
Agency's  Regional  Directors  to  extend 
the  date  of  a  scheduled  unfair  labor 
practice  hearing  either  upon  his/her 
own  motion  or  upon  proper  cause  shown 
by  any  other  party.  It  appears  that  there 
is  a  public  perception  that  this 
procedure  is  unfair  insofar  as  the 
Regional  Directors  are  also  the  persons 
responsible  for  prosecuting  the  unfair 
labor  practice  cases.  Recognizing  the 
detrimental  effect  such  adverse  public 
perceptions  may  have  on  the  Agency's 
continued  credibility  and  stature,  the 
National  Labor  Relations  Board  will 
implement  a  one-year  experiment  in  all 
of  its  Regional  Offices  whereby  the 
authority  currently  granted  the  Regional 
Directors  under  Section  102.16  will  be 
transferred,  under  certain 
circumstances,  to  the  administrative  law 
judges. 

With  respect  to  all  unfair  labor 
practice  complaints  issued  between 
August  1. 1988  and  July  31, 1989,  the 
authority  to  extend  the  date  of  a 
scheduled  hearing  shall  reside  with  the 
administrative  law  judges,  except  that 
the  Regional  Directors  shall  retain  the 
authority  to  extend  the  date  of  a 
scheduled  hearing  in  the  following 
limited  circumstances: 

(1)  Where  all  parties  agree  to 
extension  of  the  date  of  hearing; 


(2)  Where  a  new  charge  or  charges 
have  been  filed  which  if  meritorious 
might  be  appropriate  for  consolidation 
with  the  pending  complaint: 

(3)  Where  negotiations  which  could 
lead  to  settlement  of  all  or  a  portion  of 
the  complaint  are  in  progress; 

(4)  Where  issues  related  to  the 
complaint  are  pending  before  the 
General  Counsel's  Division  of  Advice  or 
Office  of  Appeals;  or 

(5)  Where  more  than  21  days  remain 
before  the  scheduled  date  of  hearing. 

Except  in  thse  limited  circumstances, 
all  motions  to  extend  the  date  of  the 
hearing  during  the  one-year 
experimental  period  should  be  filed  with 
the  Division  of  Judges  in  accordance 
with  the  procedures  set  forth  in  §  102.24 
of  the  Rules  and  Regulations.  Where  a 
motion  to  extend  the  date  of  a  scheduled 
hearing  has  been  granted  by  an 
administrative  law  judge,  the  authority 
to  set  a  new  date  for  the  hearing  shall  be 
retained  by  the  Regional  Director. 

This  Notice  will  be  forwarded  to 
appropriate  parties  along  with  each 
unfair  labor  practice  complaint  that 
issues  during  the  experimental  period. 
Parties  are  invited  to  suomit  comments 
on  or  before  the  thirtieth  day  following 
the  conclusion  of  the  experiment  (i.e.  on 
or  before  August  30, 1989).  Comments 
should  be  sent  to:  Office  of  the 
Executive  Secretary,  1717  Pennsylvania 
Avenue.  NW.,  Room  701,  Washington. 
DC  20570,  Telephone:  (202)  254-9430. 

Dated.  Washington.  DC.  July  7. 1988. 

By  direction  of  the  Board. 
National  Labor  Relations  Board. 
Joseph  E.  Moore, 
Acting  Executive  Secretary. 
(PR  Doc.  88-15576  Filed  7-11-88;  8:45  am] 
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OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  Overseas  Private  Investment 

Corporation. 

ACTION:  Request  for  Comments 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  .nsencies  are  required  to 
submit  information  collection  requests 
to  OMB  for  review  and  approval,  and  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
made  such  a  submission.  The  proposed 
form  under  review  is  summarized  below. 
DATES:  Comments  must  be  received 
within  14  calendar  days  of  this  notice.  If 
you  anticipate  commenting  on  the  form 


but  find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Submitting 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  Agency 
Submitting  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT 

OPIC  Agency  Submitting  Officer 

L.  Jacqueline  Brent,  Office  of 
Personnel  and  Administration,  Overseas 
Private  Investment  Corporation,  Suite 
461, 1615  "M"  Street  NW.,  Washington, 
DC  20527;  Telephone  (202)  457-7151. 

OMB  Reviewer 

Francine  Picoult,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503;  Telephone  (202)  395-7340. 

Summary  of  Form  Under  Review 

Type  of  Request:  Extension. 

Title:  Application  for  Political  Risk 
Insurance  for  Hydrocarbon  Projects. 

Form  Number:  OPIC— 77. 

Frequency  of  Use:  Other — once  per 
investor  per  project. 

Type  of  Respondent:  Business  or  other 
institutions  (except  farms). 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  investing  overseas. 

Number  of  Responses:  15. 

Reporting  Hours:  12. 

Federal  Cost:  $3,750.00. 

Authority  for  Information  Collection: 
Section  234(a)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  The 
hydrocarbon  application  is  used  to 
collect  from  eligible  international 
petroleum  companies  data  on  proposed 
oil  and  gas  projects,  which  is  used  in 
drafting  political  risk  insurance 
contracts. 

Date:  June  28,  1988. 

Mildred  A.  Callear, 

Office  of  the  Genera]  Counsel. 

[FR  Doc.  88-15543  Filed  7-11-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IRel.  No.  34-25884;  Hie  No.  SR-MCC-88-21 

Self-Regulatory  Organizations;  Notice 
Of  Filing  of  Proposed  Rule  Change  by 
Midwest  Clearing  Corp. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  May  5, 1988.  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III,  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Article  III,  Rule  3  of  the  Rules  of  the 
Midwest  Clearing  Corporation  is  hereby 
amended  as  follows: 
IDeletlons  Bracketed] 

Rule  3.  Participants  (whether  or  not 
they  have  a  position  under  CNS)  may 
request  withdrawal  of  Securities  from 
the  Corporation  under  the  following 
procedures: 

(a)  A  Participant  requesting 
withdrawal  of  Securities  from  the  offices 
of  the  Corporation  in  Chicago.  Illinois, 
will  specify,  on  the  Security  Withdrawal 
Request  form  (or  on  such  other  form  as 
the  Corporation  may  from  time  to 
prescribe),  whether  the  Participant  is 
requesting  delivery  of  the  Security  in 
street  [during  the  morning  ("Demand 
Street  Request"),  whether  the 
Participant  is  requesting  delivery  in 
street  form  during  the  afternoon] 
("Street  Request"),  whether  the 
Participant  is  requesting  that  the 
Corporation  instruct  MSTC  to  submit 
the  Security  to  a  transfer  agent  for 
registration  in  the  name  of  a  customer 
("Customer  Transfer  Request")  or  in  the 
name  of  the  Participant  ("Firm  Name 
Transfer  Request")  or  whether  the 
request  is  pursuant  to  the  Securities 
Today  Program  . . . 

(b)  No  change  in  text. 

(c)  The  Participant  will  specify  on 
each  [Demand  Street  Request  and] 
Street  Request  whether  the  Participant 
will  accept  withdrawal  of  a  partial 
amount.  Requests  will  not  be  filled  in 
partial  amounts  unless  the  Participant 
so  specifies  on  the  request  form. 
Without  the  consent  of  the  Corporation, 
Customer  Transfer  Requests  and  Firm 
Name  Requests  will  not  be  filled  in 


BEST  COPY  AVAILABLE 
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partial  amounts,  [and  Demand  Street 
Requests]  and  Street  Requests  will  not 
be  filled  in  a  partial  amount  that  is  not  a 
multiple  of  100. 

(d)  Subject  to  subparagraph  (b),  a 
Regular  Request  of  a  Participant  having 
a  Clearing  Free  Position  in  the  Security 
requested  and  a  Loan  Request  of  a 
Participant  having  a  Loan  Free  Position 
in  the  Security  requested  shall  be  filled 
that  Business  Day;  provided,  with 
respect  to  Street  Requests  [and  Demand 
Street  Requests,]  that  if  certificates  in 
the  denominations  requested  are  not 
then  available  to  the  Corporation  for 
delivery  at  the  place  where  delivery  is 
requested,  the  amount  of  the  request  for 
which  certificates  are  available  shall  be 
filled,  if  the  request  has  been 
designated,  in  accordance  with 
subparagraph  (c),  as  a  request  which 
may  be  partially  filled,  and  the 
remainder  of  the  request  shall  be  filled 
as  promptly  as  practicable  after  such 
certificates  become  so  available  . . . 

(e)  In  the  event  that  there  are  Security 
Withdrawal  Requests  that  cannot  be 
filled  pursuant  to  subparagraph  (d). 
Securities  will  be  deemed  to  be 
available  to  the  Corporation  for  the 
purpose  of  filling  Security  Withdrawal 
Requests  where  Securities  have  been 
delivered  by  the  prescribed  cut-off  time 
on  that  day  to  the  Corporation  against 
their  Participants*  Short  Value  Position 
in  such  security,  or  to  the  extent  such 
Securities  are  available  in  Loan  Free 
Positions;  provided,  however,  that 
certificates  shall  be  deemed  to  be 
available  for  the  purpose  of  filling  Street 
Requests  (and  Demand  Street  Requests] 
only  if  certificates  in  the  denominations 
requested  are  available  to  the 
Corporation  for  delivery  at  the  place 
where  delivery  is  requested.  .  . 

Within  each  such  priority  category. 
Security  Withdrawal  Requests  shall 
have  priority  by  type  of  request  in  the 
following  order  Depository  Delivery 
Instructions  first,  [demand  Street 
Requests  seconds,]  Street  Requests 
second  (third).  Customer  Transfer 
Requests  third  (fourth).  Firm  Name 
Transfer  Requests /ourt/i  [fifth],  and 
Securities  Today  Program  ("STF') 
Requests  fifth  (sixth).  Within  each  type 
of  request,  priority  shall  be  given  by 
position  date,  with  the  oldest  position 
date  having  the  highest  priority  in  the 
case  of  Long  Value  and  Loan  Value 
Positions  and  the  newest  position  date 
having  the  highest  priority  in  the  case  of 
Short  Value  Positions .  .  . 

(f)  [Demand  Street  Requests  will  be 
processed  at  least  once  in  the  morning 
of  each  Business  Day,  and  other  forms 
of]  Security  Withdrawal  Request  will  be 
processed  on  each  Business  Day  at  such 
times  as  the  Corporation  may  from  time 


to  time  prescribe.  Security  Withdrawal 
Requests  may  be  filled  out  of  Securities 
available  as  a  result  of  deliveries 
against  Short  Value  Positions  before 
they  are  filled  out  of  Securities  available 
in  Loan  Free  Positions. 

(g)  Not  applicable. 

(h)  Not  applicable. 

n.  Self-Regulatofy  Oiganixatkni's 
Statament  of  tiie  Puipoae  of,  and 
Statutory  Basis  for,  the  Praposad  Rula 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  [A],  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  terminate  MCC's  services 
for  Demand  Street  Withdrawal 
Requests.  Demand  Street  Withdrawal 
Requests  are  currently  processed  ahead 
of  Street  Withdrawal  Requests  (but  at  a 
higher  cost  to  a  Participant).  Demand 
Street  Withdrawal  Requests  are  being 
terminated  because  of  planned 
improvements  in  MCC's  operating 
systems  and  a  lower  volume  of  such 
Requests  in  1987. 

Participants  may  use  Street 
Withdrawal  Requests  to  have  securities 
removed  from  MCC's  System  for 
physical  delivery  or  pick-up.  Upon 
implementation  of  the  proposed  rule 
change.  Street  Withdrawal  Requests 
will  be  processed  on  a  first  come,  first 
served  basis  only.  Accordingly, 
Participants  who  submit  early  Street 
Withdrawal  Requests  will  be  able  to 
receive  their  securities  on  a  priority 
basis. 

The  proposed  rule  change  is 
consistent  with  section  17A  of  the 
Securities  and  Exchange  Act  of  1934  in 
that  it  is  designed  to  assure  the 
safeguarding  of  securities  which  are  in 
the  custody  or  control  of  MCC  and  for 
which  it  is  responsible  by  providing 
uniform  and  cost  effective  security 
withdrawal  procedures. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Midwest  Clearing  Corporation 
does  not  believe  that  any  burdens  will 


be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  change  Received  from 
Members.  Participants  or  Others 

Some  Participants  requested 
clarification  on  the  proposed  rule 
change  and  expressed  a  desire  to  be 
able  to  request  early  withdrawal  of 
securities,  if  necessary.  Participants 
were  advised  that  early  security 
withdrawal  Requests  will  tie  processed 
in  the  order  received  by  MCC. 
Accordingly,  those  submitting  eariy 
withdrawal  requests  will  have  such 
requests  processed  on  a  timely  basis. 

in.  Date  of  EffactiveDess  of  the 
Proposed  Rula  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B]  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  &  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  oiganization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  2, 1988. 


.»5Av; 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
July  5, 1988. 
|FR  Doc.  8ft-15558  Filed  7-11-88;  8:45  am) 

BILLING  CODE  MlO-OI-m 

(Rel.  No.  34-25882;  File  No.  SR-OCC-88-07] 

Self-Regulatory  Organizations; 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change 

The  Options  Clearing  Corporation 
("OCC")  on  June  16, 1988,  filed  a 
proposed  rule  change  with  the 
Commission  under  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act").  The  proposal  provides  for  the 
adjustment  of  option  contracts  in  event 
of  certain  distributions  by  issuers  of  the 
stocks  underlying  the  options.  The 
Commission  is  publishing  this  notice  to 
solicit  public  comment  on  the  proposal. 

The  proposal  would  add 
Intrepretation  and  Policy  .07 
("Interpretation  .07")  to  Article  VI, 
Section  11  (Adjustments)  of  OCC's  By- 
Laws.'  Interpretation  .07  would  provide 
that  where  a  change  in  the  corporation 
structure  of  an  issuer  of  common  stock 
underlying  an  option  includes  the 
conversion  of  such  common  stock,  in 
whole  or  in  part,  into  a  debt  security  or 
preferred  stock  and  where  interest  or 
dividends  on  such  security  are  payable 
in  the  form  of  additional  units  thereof 
[i.e..  interest  or  dividends  in  like-kind), 
the  outstanding  options,  which  shall 
have  been  adjusted  in  respect  to  the 
conversion  of  the  common  stock  into 
debt  security  or  preferred  stock,  shall  be 
adjusted  again  with  respect  to  the  like- 
kind  interest  or  dividends  thereon.*  The 
adjustment  would  be  effective  as  of  the 
ex-date  for  the  like-kind  distribution. 

OCC  slates  in  its  filing  that,  as  a 
general  matter,  when  an  issuer  of 
common  stock,  which  underlies  a  listed 
option,  is  re-structured  as,  for  example, 
by  merger,  consolidation,  or 
recapitalization,  such  re-restructuring 
may  necessitate  an  adjustment  to  the 
terms  of  the  outstanding  option  as 
provided  by  Article  VI,  section  11  of 


OCC's  By-Laws.  OCC  states  that  more 
recently,  however,  such  re-structurings 
have  included  new  issues  of  debentures 
and/or  preferred  stock  that  thereafter 
make  periodic  interest  or  dividend 
payments  in  kind  rather  than  in  cash.' 

OCC  further  indicates  that  its  existing 
rules  and  interpretations  governing 
adjustments  do  not  contemplate  this 
situation,  meaning  that  in  such  instances 
the  OCC's  Securities  Committee  must 
determine,  on  a  case-by-case  basis, 
whether  an  adjustment  is  appropriate. 
Accordingly,  OCC  states  that  in  order  to 
foster  consistency  and  efficiency  in  its 
option  adjustment  policies,  it  is  adopting 
an  interpretation  that  will  cover 
adjustments  for  such  like-kind 
distributions. 

OCC  states  that  the  proposal  is 
consistent  with  the  purposes  and 
requirements  of  the  Act,  particularly  the 
purposes  and  requirements  of  Section 
17A  of  the  Act,  in  that  it  would  further 
the  public  interest  by  ensuring 
consistency  in  the  overall  application  of 
OCC's  By-Laws  that  govern 
adjustments. 

"The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4.  The  Commission 
may  summarily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  comments.  Persons 
desiring  to  make  submit  written 
comments  should  file  six  copies  should 
be  comments  with  the  Secretary  of  the 
Commission,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  All  submissions 
should  refer  to  File  No.  SR-OCC-88-07. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
U.S.C.  552.  are  available  at  the 


'  Section  11  is  the  principal  provision  governing 
option  adjustmenls.  See  Securities  Exchange  Act 
Release  No.  24024  (January  23. 1987).  52  FR  3184. 

«  OCC  states  in  its  filing  that  Interpretation  .07 
would  be  apt  to  apply  in  connection  with  a  merger 
or  consolidation  where:  (1)  payments  are  made  to 
holders  of  the  underlying  stock,  and  (2)  such 
payments  include  preferred  stock  or  debentures  that 
thereafter  will  pay  like-kind  interest  or  dividends. 
Interpretation  .07  would  apply  to  the  subsequent 
interest  or  dividend  payments,  and,  on  their  ex- 
dates,  would  require  option  price  adjustments. 


»  OCC  has  cited  as  examples:  (1)  a  June  1987 
acquisition  of  Viacom  international  by  its  parent 
and  successor  company.  Viacom  Inc..  which 
included  the  conversion  of  Viacom  international 
stock  into  the  right  to  receive,  among  other  things, 
shares  of  a  new  15.5%  Viacom  Inc.  Cumulative 
Convertible  Exchangeable  Preferred  Stock  whose 
dividends  through  September  1988.  are  payable  in 
additional  15.5%  preferred  shares  in  lieu  of  cash; 
and  (2)  a  December  1987  acquisition  of  Southland 
Corporation  which  included  the  conversion  of  its 
publically-held  common  stock  into  the  right  to 
receive,  among  other  things,  shares  of  a  new  IS".. 
Southland  Corp.  Exchangeable  Junior  Preferred 
whose  dividends  through  December  1092  are 
payable  in  additional  preferred  shares  in  lieu  of 
cash;  See  Standard  «  Poor's  Corp..  Standard 
Corporation  Reports.  Vol.  T-Z,  2242  (December 
1987);  Vol.  P-S,  7551  (March  1988). 


Commission's  Public  Reference  Room 
450  Fifth  Street  NW..  Washington,  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  OCC.  All 
submissions  should  refer  to  File  No.  SR- 
OCC-88-07  and  should  be  submitted  by 
August  2. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Jonathan  G.  Kalz, 
Secretary. 
(FR  Doc.  88-15559  Filed  7-11-88:  8:45  am) 

BILUMG  CODE  M10-01-M 


[Rel.  No.  IC-16469;  811-5005] 

National  Securities  New  York  Tax 
Exempt  Bond  Fund;  Notice  of 
Application 

)uly  5, 1988. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for  Order 

under  the  Investment  Company  Act  of 

1940  (the  "1940  Act"). 

Applicant:  National  Securities  New 
York  Tax  Exempt  Bond  Fund 
("Applicant"). 

Relevant  1940  Act  Sections:  Order 
requesting  deregistration  under  Section 
8(f)  and  Rule  8f-l. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
subject  to  the  1940  Act. 

Filing  Date:  The  application  on  Form 
N-8f  was  filed  November  9, 1987,  and  an 
amendment  thereto  filed  on  May  31, 
1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  appUcation 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
July  28. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  or  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicant,  605  Third  Avenue,  New  York, 
New  York  10158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fran  Pollack-Matz,  Staff  Attorney  (202) 
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272-3024  or  Karen  L.  Skidmore.  Special 
Counsel  (202)  272-3023  (Division  of 
Investment  Management). 

SUPPIEMENTARV  INFOmiATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations 

1.  Applicant  was  organized  as  a 
Massachusetts  Business  Trust  and 
registered  as  an  open-end,  diversified, 
management  investment  company  under 
the  1940  Act. 

2.  As  of  October  27. 1987.  Applicant 
had  one  class  of  35.676.596  shares  of 
beneficial  interest  outstanding  with  a 
net  asset  value  of  $10.57  per  share  and 
total  assets  of  377,101.6197. 

3.  On  October  27, 1987  Applicant's 
Board  of  Trustees  adopted  a  resolution 
by  unanimous  consent  authorizing  the 
liquidation  and  dissolution  of  the 
Applicant.  National  Securities  and 
Research  Corporation  ("National"),  as 
the  Investment  Adviser,  contacted  each 
shareholder  directly  by  telephone.  Each 
shareholder  agreed  to  redeem  his  shares 
and  received  the  full  amount  which  he 
had  invested  in  the  Fund,  including 
applicable  sales  charges.  This  amount 
was  more  than  the  then  current  value  of 
their  shares,  the  difference  being  made 
up  by  National. 

4.  On  May  3, 1988  Applicant  submitted 
for  filing  an  Instrument  of  Termination 
with  the  Secretary  of  State  of  the 
Commonwealth  of  Massachusetts. 
Applicant  is  currently  waiting  for 
confirmation  of  filing  from  the 
Commonwealth  of  Massachusetts. 

5.  Applicant  has  not  transferred  any 
of  its  assets  to  a  separate  trust  within 
the  last  eighteen  months. 

6.  Applicant  is  not  now  engaged  and 
does  not  intend  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

7.  The  Applicant  is  current  on  all 
Tilings  required  by  the  Commission.  In 
addition.  National  will  pay  all  expenses 
in  connection  with  any  and  all  future 
filings. 

8.  There  were  no  expenses  incurred 
by  the  Applicant  in  connection  with  the 
liquidation;  all  expenses  incurred  were 
paid  by  National.  Applicant  has  no 
other  outstanding  liabilities  and  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Kali, 
Secrelary. 
|FR  Doc  88-15501  Piled  7-11-88: 8:45  am) 

MLUNQ  COM  tOia-OMI 

[R«L  Na  IC-1M70/S12-7046] 

Pilgrim  Adjustable  Rate  Fund  et  al^ 
Notice  of  Application 

July  5, 1968. 

AOENCV:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (die  "1940  Act"). 

Applicants:  Pilgrim  Adjustable  Rate 
Fund,  Pilgrim  Corporate  Cash  Fund. 
Pilgrim  Discovery  Funds,  Inc.,  Pilgrim 
GNMA  Fund,  Pilgrim  Government 
Securities  Fund,  Pilgrim  High  Income 
Fund,  Pilgrim  High  Yield  Trust,  Pilgrim 
International  Bond  Fund,  Pilgrim 
Investment  Trust,  Pilgrim  MagnaCap 
Fund.  Inc.,  Pilgrim  Money  Market  Fund, 
Pilgrim  Preferred  Fund,  and  Pilgrim 
Variable  Investment  Fund,  on  behalf  of 
themselves  and  any  series,  class  or 
portfolio  thereof,  (all  of  the  above  being 
hereinafter  referred  to  collectively,  in 
whole  or  in  part,  as  the  "Funds"),  on 
behalf  of  each  open-end  management 
invstment  company  and  any  series, 
class  or  portfolio  thereof  that  are 
advised  or  managed  in  the  future  by 
Pilgrim  Management  Corporation  or  by 
its  affiliates,  and  are  not  required  by 
law  to  hold  annual  meetings  of 
shareholders  (all  of  the  foregoing  being 
referred  to  hereinafter  as  the 
"Applicants"). 

Relevant  1940  Act  Sections: 
Exemptions  requested  under  Section 
6(c)  from  Section  32(a)(1). 

Summary  of  Application:  Applicants 
seek  an  order  for  an  exemption  to  the 
extent  necessary  to  permit  each  of  the 
Applicants  to  Tile  flnancial  statements 
signed  or  certified  by  an  independent 
public  accountant  selected  at  a  Board  of 
Directors/Trustees  meeting  held  within 
90  days  before  or  after  the  beginning  of 
such  Applicant's  fiscal  year. 

Filing  Date:  The  application  was  filed 
on  June  6, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  receivd  by  the  SEC  by  5:30  p.m..  on 
]uly  28. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 


interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  afRdavit.  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary,  SEC  450  Fifth 
Sti-eet  NW..  Washington,  DC  20549. 
Applicants,  Robert  A.  Crunbui:g,  Pilgrim 
Management  Corporation.  10100  Santa 
Monica  Boulevard,  Los  Angeles, 
California  90067. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 
FOR  FURTHER  INFORMATION  CONTACT: 
Staff  Attorney.  Fran  Pollack-Matz  (202) 
272-3024,  or  Karen  L.  Skidmore,  Special 
Counsel  (202)  272-3023  (Division  of 
Investment  Management). 

Applicants'  Representations 

1.  Each  of  the  Funds  is  an  open-end 
management  investment  company 
registered  under  the  1940  Act.  Each  of 
the  Funds  is  organized  as  a  corporation 
under  the  laws  of  the  State  of  Maryland 
or  California  or  as  business  trust  under 
the  laws  of  the  Commonwealth  of 
Massachusetts  except  l^lgrim  High 
Yield  Trust  which  is  a  New  York 
common  law  trust.  Each  existing  Fund 
has  entered  into  an  investment  advisory 
or  management  agreement  with  Pilgrim 
Management  Corporation. 

2.  RecenUy,  both  Maryland  law  and 
California  law  have  been  changed  to  no 
longer  require  annual  meetings  if  the 
charter  or  by-laws  of  the  corporation 
provide  that  such  corporation  need  not 
hold  annual  meetings  except  when 
required  in  certain  specified 
circumstances.  On  February  3. 1988.  the 
boards  of  Directors/Trustees  of  the 
Funds  incorporated  in  Maryland  and 
California  took  such  action  as  was 
necessary  so  that  such  Funds  need  no 
longer  hold  annual  meetings.  The 
Massachusetts  business  trusts  are  not 
required  to  hold  annual  shareholder 
meetings. 

3.  The  fiscal  year-ends  of  the  Funds 
range  from  June  30  to  December  31. 
Therefore,  under  the  provisions  of 
Section  32(a)(1)  of  the  1940  Act.  the 
Boards  of  the  Funds  would  have  to  meet 
almost  monthly  from  June  to  December. 

4.  Typically,  the  Boards  of  all  of  the 
Funds  meet  on  the  same  day  which 
results  in  substantial  savings  to  the 


Funds  in  meeting  costs.  In  order  to 
select  independent  public  accountants, 
the  Funds'  three  disinterested  Directors/ 
Trustees,  acting  as  each  Fund's  Audit 
Committee,  and  the  Chairman  of  the 
Board  meet  %vith  die  independent  public 
accountants  at  least  twice  a  year.  First, 
the  Board  members  meet  to  discuss  the 
scope  of  the  audits,  the  significant  audit 
procedures  and  the  estimated  costs. 
Second,  folbwing  the  completion  of 
audits  on  all  of  the  Funds  for  a  year,  the 
Board  members  meet  to  review  the 
results  of  the  annual  audits.  Based  on 
the  accountant's  work,  the  respective 
Boards  of  the  Funds  make  a 
determination  regarding  the  selection  of 
the  independent  public  accountants  for 
the  next  flscal  year. 

Applicants'  Legal  Conclusions 

1.  By  permitting  the  scheduling  of  the 
selection  of  the  independent  public 
accounts  twice  a  year  on  a  complex- 
wide  basis  throu^  expanding  the 
interval  of  section  32(a)(1)  from  30  to  90 
days,  the  Directors/Trustees  will  be 
able  to  select  an  accountant  on  a 
systematic  basis.  The  review  procedures 
will  (a)  provide  for  a  detailed  review  of 
the  services  furnished  by  the 
independent  public  accountant  to  each 
Fund  and  (b)  result  in  the  Directors'/ 
Trustees'  consideration  of  all  relevant 
infoimation  regarding  the  independent 
public  accountants  on  a  complex-wide 
basis. 

2.  The  accountant's  audit  programs 
are  designed  so  that  test  work  is  often 
done  for  all  Funds  at  the  same  time. 
Expanding  the  interval  will  permit  a 
regular  and  structural  consideration  of 
the  independent  public  accountant  for 
complexes  at  a  meaningful  interval  of 

time. 

3.  The  process  will  more  accurately 
reflect  die  reality  of  doing  business  in 
complexes  having  a  substantial  number 
of  funds  which  is  different  from  the  time 
the  1940  Act  was  passed  when  funds 
were  operated  on  an  individual  basis  or 
in  small  fund  groups. 

For  the  Commissioa  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonatban  G.  Kats. 
Secretary. 
(FR  Doc.  88-15562  Filed  7-11-88;  8:45  am] 
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Van  Kampen  Manitt  U.S.  Government 
Fund,  «t  al.;  Notice  of  Application 

July  5, 1988. 

AOCNCV:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Approval  under  the  Investment 
Company  Act  of  1940  (die  "1940  Act"). 

Applicants:  Van  Kampen  Merritt  U.S. 
Government  Fund,  a  Government  Fund, 
a  subtnist  of  the  Van  Kampen  Merritt 
U.S.  Government  Trust,  Van  Kampen 
Merritt  Insured  Tax  Free  Income  Fund. 
Van  Kampen  Merritt  Tax  Free  High 
Income  Fund  and  Van  Kampen  Merritt 
California  Insured  Tax  Free  Fund, 
subtrusts  of  Van  Kampen  Merritt  Tax 
Free  Fund.  Van  Kampen  Merritt  High 
Yield  Fund,  a  subtrust  of  Van  Kampen 
Merritt  Trust  Van  Kampen  Merritt 
Growth  and  Income  Fund,  and  Van 
Kampen  Merritt  Pennsylvania  Tax  Free 
Income  Fund  (the  "Load  Funds"),  Van 
Kampen  Merritt  Money  Market  Fund,  a 
series  of  Van  Kampen  Merritt  Money 
Market  Trust  and  Van  Kampen  Merritt 
Tax  Free  Money  Fund  (the  "No  Load 
Funds").  Van  Kampen  Merritt  Inc. 
("Underwriter"  or  "VICM")  and  any 
additional  (^>en-end  funds  in  the  same 
family  of  investment  companies  for 
which  VKM  or  one  of  its  wholly-owned 
subsidiaries  or  a  subsidiary  under 
common  control  as  defined  in  section 
2(a)(9)  of  the  1940  Act  may  serve  as 
principal  underwriter  or  investment 
adviser  in  die  future  ("Additional 
Funds")  (the  Load  Funds,  No  Load 
Funds  and  collectively  referred  to  as  the 
"Funds."  and  die  Funds  and  VKM 
collectively  referred  to  as  "Applicants"). 
Relevant  1940  Act  Sections:  Approval 
requested  pursuant  to  section  6(c)  and 
section  11(a),  permitting  certain  offers  of 
exchange. 

Summary  of  Application:  Applicants 
seek  an  order  approving  certain  offers  of 
exchange  to  be  made  between  the 
Funds. 

Filing  Date:  The  application  was  filed 
on  February  5. 1967.  and  was  amended 
on  August  14  and  October  20, 1987.  and 
January  7.  March  23,  May  3.  May  31.  and 
June  27, 198& 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
order  will  be  granted.  Any  interested 
person  may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  die  SEC  by  5:30  p.m.,  on 
luly  28, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  Applicants 
with  die  request  either  personally  or  by 
mail  and  also  send  it  to  the  Secretary  of 
die  SEC.  alcmg  witii  proof  of  service  by 
affidavit,  or.  in  the  case  of  an  attomey- 
at-law.  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 


AOORESSes:  Secretary.  SEC.  450  Fifdi 

Stieet  NW..  Washington,  DC  20549; 

Applicants,  c/o  Richard  T.  Prins.  Esq., 

Skadden.  Arps.  Slate,  Meagher  &  Flom. 

919  Third  Avenue.  New  YoA,  New  Yoric 

10022. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regina  N.  Hamilton.  Staff  Attorney. 
(202)  272-2856.  or  Karen  L.  Skidmore, 
Branch  Chief,  (202)  272-3023,  Office  of 
Investment  Company  Regulation. 

SUPPLEMENTARY  MFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  The  Funds  are  all  open-end 
management  investment  companies 
registered  under  the  1940  Act,  and 
belong  to  the  same  family  of  investment 
companies:  i.e.,  they  are  all  registered 
open-end  investment  companies  for 
which  VKM  or  one  of  its  wholly-owned 
subsidiaries  or  a  subsidiary  under 
common  control  as  defined  in  section 
2(a)(9)  of  the  1940  Act  serves  as 
principal  underwriter  or  investment 
adviser,  and  hold  themselves  out  to 
investors  as  related  companies  for 
purposes  of  investment  and  investor 
services.  Except  for  Van  Kampen  Merritt 
Growth  and  Income  Fund,  they  all  are 
advised  and  managed  by  Van  Kampen 
Merritt  Investment  Advisory 
Corporation  (the  "Adviser"),  a 
subsidiary  of  VKM;  the  principal 
underwriter  and  sponsor  of  the  Funds 
and,  in  turn,  a  subsidiary  of  Xerox 
Financial  Services.  Van  Kampen  Merritt 
Growth  and  Income  Fund  is  advised  by 
the  Adviser  and  subadvised  by  First 
Quadrant  Corp.,  a  subsidiary  of  Crum 
and  Forster,  Inc.,  which  is  also  a 
subsidiary  of  Xerox  Financial  Servaces, 
Inc. 

2.  Applicants  have  requested  that  any 
order  issued  by  the  Commission 
pursuant  to  this  application  also  extend 
to  any  Additional  Funds  which  may 
issue  shares  offered  by  the  Underwriter 
and  subject  to  substantially  similar 
exchange  and  sales  charge  provisions. 

3.  Shares  of  die  Funds  have  been 
registered  for  sale  oiuier  die  Securities 
Act  of  1933  and  the  1940  Act  for  sale  to 
the  public  in  continuous  offerings.  No 
redemption  diatges,  contingent  deferred 
sales  charges  or  other  back-end  charges 
are  imposed  on  their  shares.  VICM 
proposes  to  maintain  a  continuous 
public  offering  of  shares  of  the  Load 
Funds  at  their  respective  net  asset 
values  per  share  plus  a  sales  charge. 
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which  is  currently  a  maximum  of  4.90% 
of  the  offering  price.  The  maximum  sales 
charge  is  subject  to  reductions  based  on 
the  amount  being  invested,  and  to 
certain  special  programs  described  in 
the  apphcation. 

4.  VKM  intends  to  maintain  a 
continuous  public  offering  of  shares  of 
the  No  Load  Funds  at  net  asset  value 
per  share  without  a  sales  charge.  VKM 
may,  however,  modify  its  sales  load 
schedules  from  time  to  time  in 
accordance  with  Rule  22d-l  under  the 
Act.  The  shares  of  the  Additional  Funds 
may  be  issued  either  with  or  without  a 
sales  charge. 

5.  Shareholders  will  not  be  charged 
any  administrative  or  other  transaction 
fees  for  exchanging  shares,  nor  will 
sales  charges  be  assessed  against 
reinvested  dividends  and  distributions. 
In  any  exchange,  dividends  on  the 
exchanged  shares  will  cease  accruing  on 
the  date  of  the  exchange  and  will  begin 
accruing  on  the  new  shares  at  the  time 
of  the  exchange,  which  in  the  ordinary 
course  of  business  is  the  next  business 
day. 

6.  All  Funds  have  identical 
distribution  plans  approved  pursuant  to 
Rule  I2l>-1  under  the  1940  Act  {12b-l 
"Plans")  which  they  believe  comply  with 
the  requirements  of  Rule  12b-l  and 
applicable  precedent.  Under  all  the  12b- 
1  Plans,  up  to  .30%  of  the  average  daily 
net  assets  of  each  Fund  may  be 
expended  for  activity  connected  with 
the  distribution  of  shares.  With  respect 
to  the  Load  Funds,  whose  I2t>-1  Plans 
went  into  effect  July  1, 1987,  all  shares 
purchased  after  July  1, 1987.  are  "New 
Shares"  used  to  calculate  12b-l  charges, 
and  all  assets  added  after  such  date  are 
used  to  calculate  12b-l  Plan  charges. 
With  respect  to  the  No  Load  Funds,  all 
shares  are  used  to  calculate  12b-l  Plan 
charges  because  these  funds  had 
implemented  12b-l  Plans  prior  to  such 
date.  Any  exchange  between  Funds  will 
result  in  the  purchase  of  New  Shares, 
and  be  used  to  calculate  12b-l  Plan 
charges.  In  effect,  the  Load  Funds  will 
start  at  a  zero  amount  of  assets  used  to 
caluclate  these  charges  and  may 
eventually  reach  the  maximum 
permissible  charge  (.30%)  under  the  12b- 
1  Plan  if  and  when  all  shares  have  been 
purchased  after  July  1, 1987. 

For  example,  if  only  50%  of  the  shares 
outstanding  are  New  Shares  at  a  given 
time,  the  maximum  12b-l  fee  expense  to 
the  Fund  could  be  50%  of  .30%,  or  .15%. 
Each  Applicant  represents  that  no 
disparate  treatment  of  shareholders  or  a 
"senior  security"  as  deHned  in  Section 
18  of  the  1940  Act  exists  by  virtue  of  the 
existence  or  implementation  of  the  12b- 
1  Plans.  Applicants  do  not  seek  relief 
under  section  12(b)  or  Rule  12b-l  and 


have  not  requested  approval  of  their 
12b-l  Plans  by  the  SEC  or  its  staff. 

7.  Shares  of  any  Fund  held  in  a 
shareholder's  name  for  at  least  15  days 
may  be  exchanged  for  shares  in  any 
other  of  the  Funds  distributed  by  the 
Underwriter.  Exchanges  for  shares  with 
a  value  in  excess  of  $1  million  will 
require  prior  Fund  approval.  An  investor 
must  invest  a  minimum  of  $1500  to  open 
a  new  account.  Under  the  proposed 
exchange  offer,  a  minimum  of  $1000 
must  be  exchanged  unless  prior 
approval  is  obtained  from  the  Fund  into 
which  the  exchange  is  being  made.  In 
addition,  if  the  total  investment  in  a 
Fund  fails  below  $750  (other  than 
because  of  market  fluctuation)  the  Fund 
may,  after  notice,  redeem  the  shares.  If  a 
shareholder  has  an  account  with 
another  Fund  the  shareholder  will  be 
given  an  opportunity  to  aggregate  the 
assets.  Shares  will  be  exchanged  on  the 
basis  of  net  asset  value  per  share,  plus 
an  appUcable  sales  charge  differential  if 
the  exchange  is  from  a  No  Load  Fund  to 
a  Load  Fund  and  no  previous  sales 
charges  has  been  paid.  However,  if 
these  shares  are  subsequently 
exchanged  for  No  Load  shares  and  then 
again  exchanged  for  Load  shares,  no 
further  charge  will  be  assessed  except 
insofar  as  the  new  purchase  of  load 
shares  exceeds  the  applicable  amount  of 
sales  charges  already  paid  for  existing 
purchases.  In  exchanges  between  Load 
Funds,  any  applicable  load  differential 
will  be  assessed.  If  fewer  than  all  of  a 
shareholder's  shares  are  exchanged, 
whether  to  or  from  a  Load  or  No  Load 
Fund,  those  for  which  no  additional 
sales  charge  would  be  assessed  will  be 
considered  to  be  exchanged  first:  i.e.,  in 
all  cases  accumulated  sales  charges  will 
be  applied  before  new  sales  charges  are 
imposed,  and  only  purchases  in  excess 
of  the  amount  as  to  which  sales  charges 
have  already  been  paid  will  be  subject 
to  sales  charges. 

8.  Applicants  reserve  the  right  to 
modify  or  teminate  the  exchange 
privilege  upon  60  days'  written  notice  to 
shareholders,  subject  to  Conditions  2 
and  3  below.  Applicants  have 
communicated  and  will  communicate 
the  availability  of  the  exchange  privilege 
to  their  shareholders  in  each  Fund's 
current  prospectus,  annual  or  semi- 
annual report  to  shareholders,  and  in 
various  other  infomational  materials. 

9.  Under  the  exchange  program,  the 
commissions  received  by  sales 
representatives  will  be  the  same  as 
those  received  when  shareholders  invest 
directly  in  the  Funds.  Applicants 
acknowledge,  however,  that  the 
payment  of  a  sales  charge  to  brokers  or 
dealers  in  connection  with  exchanges 
may  provide  su^icient  incentive  for 


brokers  or  dealers  to  initiate  such 
exchanges  for  their  own  beneflt. 
Therefore,  upon  issuance  of  the 
requested  exemptive  order.  Applicants 
will  mail  to  each  broker  or  dealer  firm  a 
letter  announcing  the  exchange  program, 
stating  the  concerns  of  the  Applicants, 
and  reminding  each  participant  and  its 
representatives  of  their  responsibiUties 
under  their  contract  with  the 
Underwriter,  under  federal  securities 
laws,  and  under  the  National 
Association  of  Securities  Dealers'  Rules 
of  Fair  Practice.  In  conjunction  with  the 
transfer  agent  of  the  Load  and  No  Load 
Funds,  Applicants  are  also  currently 
developing  a  method  of  identifying 
exchanges  in  which  a  commission  was 
paid  to  a  registered  representative. 
Applicants  shall  monitor  the  information 
resulting  from  such  identification  to 
determine  if  exchange  activity  by  any 
particular  representative  appears 
excessive,  and  if  such  a  determination  is 
made.  Applicants  will  notify  the 
representative's  compliance  officers. 

Applicants'  Legal  Conclusions 

1.  The  purpose  of  the  exchange  offers 
is  to  permit  a  shareholder  of  any  one  of 
the  Funds  to  transfer  such  investment  to 
another  Fimd  in  the  event  that  the 
shareholder's  investment  objectives 
change,  without  his  losing  the  benefit  of 
any  sales  charge  previously  paid.  The 
proposed  exchange  offers  are  fair  and 
equitable  to  the  Funds'  shareholders, 
while  at  the  same  time  giving  them 
necessary  flexibility  in  their  financial 
planning.  The  program  provides  an 
equitable  basis  for  an  exchange  of 
shares,  does  not  discriminate  unjustly 
against  any  class  of  shareholders  and 
prevents  disruption  of  the  distribution 
system. 

2.  Sufncient  internal  monitoring 
controls  and  measures  to  prevent 
churning  have  been  established  to 
provide  protection  to  shareholders  from 
abuses  in  the  use  of  the  exchange 
privilege  and  to  insure  compliance  with 
securities  laws  and  NASD  rules. 

3.  The  order  requested  is  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act 

Applicants'  Proposed  Conditions 

If  the  requested  order  is  granted,  the 
Applicants  agree  to  the  following 
conditions: 

1.  Applicants  will  comply  with  the 
provisions  of  Rule  12b-l  (and  any 
amendments  thereto).  Applicants  will 
also  comply  with  proposed  Rule  lla-3 
(as  adopted  or  amended  by  the 
Commission)  under  the  Act  except  that 
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the  Funds  may  share  a  wholly-owned 
subsidiary  of  VKM.  or  a  subsidiary 
under  common  control  with  VKM. 
instead  of  VKM,  as  principal 
underwriter  or  investment  adviser. 

2.  AppUcants  shall  provide 
shareholders  at  least  60  days'  wrritten 
notice  prior  to  any  termination  or 
modification  of  the  exchange  privilege, 
but  will  not  restrict  the  exchange 
privilege  without  Hrst  obtaining  an  order 
from  the  Commission  permitting  such 
modification  of  the  exchange  privilege. 

3.  The  right  to  modify  or  terminate  the 
exchange  privilege  offered  by  any  Fund 
will  be  disclosed  in  the  applicable 
prospectus  as  well  as  in  any  sales 
literature  or  advertising  materials 
referring  to  the  exchange  privilege. 

4.  Any  offers  of  exchange  in  the  future 
by  or  on  behalf  of  the  Funds  will  be 
made  in  compliance  with  the  terms  and 
conditions  of  the  order  as  modified  from 
time  to  time  by  the  SEC  upon  further 
application. 

5.  Any  variations  in.  or  elimination  of, 
the  sales  load  charged  upon  purchases 
of  shares  of  the  Funds  will  be  made  in 
compliance  with  Rule  22d-l  under  the 
Act  as  such  rule  may  be  amended  or 
modified  from  time  to  time. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority, 
lonathan  G.  Katz, 
Secretary. 
|FR  Doc.  88-15560  Filed  7-11-88;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

SBA  Form  1086,  Secondary 
Participation  Guaranty  and 
Certification  Agreement 

agency:  Small  Business  Administration. 
action:  Final  Revision  of  SBA  Form 
1086. 

summary:  On  March  9, 1988  (53  FR 
7618),  the  public  was  asked  to  comment 
on  a  proposed  revision  of  Small 
Business  Administration  (SBA)  Form 
1086,  Secondary  Participation  Guaranty 
and  Certification  Agreement.  Over  130 
comments  were  received.  These  have 
been  analyzed  and  SBA  has  made 
certain  changes  based  thereon.  SBA  is 
hereby  publishing  the  final  revision  of 
Form  1086. 

EFFECTIVE  DATE:  The  revised  Form  1086 
must  be  used  on  any  Guaranteed 
Interest  received  by  the  Fiscal  and 
Transfer  Agent  on  and  after  September 
1,1988. 
FOR  ADOmONAL  INFORMATION  CONTACT: 

James  W.  Hammersley  (202-653-5954)  or 
Allan  S.  Mandel  (202-653-6696).  Room 


800,  Small  Business  Administration,  1441 
L  Street  NW..  Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  The 

Small  Business  Administration  has 
prepared  a  final  revision  of  the 
document  (SBA  Form  1086)  used  to 
execute  a  sale  of  the  Guaranteed 
Interest  portion  of  a  7(a)  loan  into  the 
secondary  market  The  revision  reflects 
changes  based  on  the  experience  SBA 
has  gathered  in  administering  the 
secondary  market  since  the  President 
signed  into  law  the  Small  Business 
Secondary  Market  Improvements  Act  in 
1984  (Pub.  L  98-352;  98  Stat.  329).  It 
incorporates  several  changes  that  have 
been  suggested  by  lenders,  investors 
and  broker/ dealers. 

On  March  9, 1988  (53  FR  7618),  the 
public  was  asked  to  provide  comments 
on  the  proposed  revision.  Over  130 
comments  were  received.  These  have 
been  analyzed  and  SBA  has  made 
certain  changes  to  the  revision  that  had 
been  proposed. 

The  major  resulting  changes  to  Form 
1086  are  these: 

1.  A  servicing  fee  of  no  less  than  1.0 
percent  per  annum  will  be  required  on 
any  Guaranteed  Interest  sold  at  a  price 
greater  than  par  (paragraph  6(e)).  SBA 
had  originally  proposed  a  servicing  fee 
of  no  less  than  2.0%.  This 
recommendation  was  based  upon  the 
observation  that  while  Federal  Reserve 
Board  data  show  the  average  operating 
expense  of  banks  to  be  about  two 
percent  of  "Commercial  and  Other"  loan 
volume,  almost  30  percent  of  the  loans 
entering  the  secondary  market  in  FY 
1987  carried  a  servicing  fee  of  0.5 
percent  or  less. 

The  comments  focussed  on  the 
proposal.  While  most  commenters 
supported  a  required  minimum  servicing 
fee,  they  unanimously  argued  that  the 
cost  of  servicing  an  SBA  loan  was  less 
than  2.0%.  Some  commenters  submitted 
data  on  their  own  servicing  costs  as  a 
percent  of  loan  volume.  Some  pointed 
out  that  the  Federal  Reserve  Board  data 
covered  all  operating  expenses,  not  only 
servicing  costs. 

SBA  has  reduced  the  minimum 
servicing  fee  from  2.0%  to  1.0%  per 
annum.  This  action  is  based  upon  the 
cost  data  submitted,  other  information 
put  forward  in  the  comments,  and  SBA's 
need  to  find  an  alternative  Lender  to 
service  the  loan  if  the  original  Lender 
fails.  This  provision  will  apply  to  loans 
sold  at  a  price  greater  than  par. 

SBA  has  also  clarified  that  the 
minimum  servicing  fee  of  1.0%  shall  be 
transferable  only  to  an  entity  to  which 
servicing  is  transferred  under  the 
provisions  of  SBA  Form  750  (Loan 
Guaranty  Agreement),  SBA  Regulations 


and  SBA's  Standard  Operating 
Procedures.  This  limitation  comports 
with  the  statutory  mandate  for  SBA  to 
develop  procedures  as  necessary  to 
facilitate,  administer  and  promote 
secondary  market  operations.  [See  Title 
15.  United  Steles  Code.  SecUon  634(f)]. 
To  permit  the  servicing  fee  to  be  sold  by 
the  servicing  Lender  would  negate  its 
purpose:  to  provide  the  Lender  with  both 
the  continuing  income  and  the  incentive 
to  service  loans  properly  and  keep  them 
on  their  books. 

2.  The  secondary  market  is  a  closely 
connected  system  that  functions  best  if 
the  interests  of  each  of  the  major 
participants — the  small  business 
Borrower,  the  Lender,  the  Broker/Dealer 
and  the  Investor — are  properly 
balanced.  In  order  to  provide  a  better 
balance,  a  new  authority  for  emergency 
repurchase  by  the  Lender  is  being 
implemented  (paragraph  20).  SBA  is 
confronted  wiUi  the  need  to  establish  a 
policy  for  the  situation  in  which  a 
Borrower's  business  will  probably  fail 
unless  a  modification,  such  as  a  rate 
reduction,  is  granted.  Every  year  a  few 
such  cases  arise  in  which  the  Lender  is 
willing  to  grant  a  rate  reduction  or  other 
modification  but  cannot  do  so  because 
either  the  Investor  is  not  willing  or  the 
loan  is  in  a  pool,  in  which  case  it  is 
infeasible  to  request  Investor  approval 
because  of  multiple  Investors.  SBA 
proposes  to  permit  a  Lender  to 
repurchase  if  the  SBA  field  office,  after 
careful  analysis,  concludes  that  an 
emergency  exists  in  which  the 
Borrower's  business  will  probably  fail  if 
the  change  is  not  approved  and  will 
probably  survive  if  the  change  is 
approved.  SBA  intends  that  this 
authorify  be  used  only  in  carefully 
selected  cases.  This  is  not  to  be 
construed  as  general  or  wholesale 
authority  for  unilateral  repurchase  by 
Lenders.  Such  an  interpretation  would 
be  extremely  damaging  to  the  secondary 
market. 

No  changes  have  been  made  from  the 
earlier  proposal  in  paragraph  20.  Seven 
commenters  addressed  this  proposal;  six 
supported  it  and  one  was  opposed. 
3.  Timely  action  is  essential  to  an 
efficient  secondary  market.  SBA  is 
providing  a  more  precise  definition  of 
the  time  parameters  of  secondary 
market  operations,  particularly  with 
regard  to  such  time-sensitive  activities 
as  remittance  by  Lender  of  Borrower 
payment,  the  furnishing  by  Lender  of 
transcripts  on  loans  that  are  in  default 
and  must  be  purchased,  and  the 
required  advance  notice  from  Lender  to 
the  the  fiscal  and  transfer  agent  (FTA) 
of  Borrower's  intent  to  prepay 
(paragraphs  6. 10, 11, 12, 13, 15, 16.  and 
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19).  Remittance  information  (SBA  Form 
1502)  and  remittance(8)  shall  be  due  at 
the  FTA  on  the  third  of  every  month 
(paragraph  6(c)).  SBA  shall  levy  a  late 
payment  penalty  of  5%  of  the  amount 
remitted  on  $100,  whichever  is  greater 
(subject  to  a  maximum  of  $5,000  on 
lender's  total  monthly  remittance),  on 
any  remittance  or  remittance 
information  not  received  by  the  Tiscal 
and  transfer  agent  by  the  fifth  of  the 
month.  Lender's  FTA's  failure  to  comply 
with  a  request  for  transcript  within  ten 
business  days  shall  result  in  a  $100 
penalty  payable  to  the  SBA  (paragraph 
10(a)).  Lender's  failure  to  provide  to  FTA 
the  required  ten  days  advance  notice  of 
Borrower's  intent  to  prepay  will  result  in 
a  $100  penalty  (paragraph  15). 

If  any  fees  or  penalties  are  not 
remitted  on  a  timely  basis  by  lender,  the 
SBA  and  the  FTA  reserve  the  right  to 
withhold  them  from  the  settlement  of 
any  future  guaranteed  interest  sale  or 
payment  on  any  defaulted  guranteed 
loan  in  the  Lender's  portfolio.  This  is 
analogous  to  the  offset  practice  of 
private  sector  Lenders. 

Three  commenters  supported  this 
proposal. 

Other,  while  not  opposing  the 
penalties  in  principle,  questioned  certain 
specifics.  One  commenter  believed  that 
the  fine  for  FTA's  non-receipt  of 
remittance  was  restrictive  and  placed  an 
unfair  administrative  burden  on 
participating  lenders.  Another  requested 
that  the  three  and  Hve  calendar  days  be 
changed  to  three  and  five  business  days. 
SBA  believes  that  the  deadline  and 
penalty  are  necessary  because  a  small 
but  signiHcant  percentage  of  Lenders 
have  consistently  failed  to  remit  in 
accordance  with  the  former  requirement 
that  remittances  be  sent  on  the  last 
business  day  of  the  month.  In  response, 
SBA  has  re-defined  the  deadline  as  date 
of  receipt  by  FTA  and  has  imposed  a 
penalty  for  noncompliance.  SBA  does 
not  believe  the  deadline  to  be 
unreasonable.  Most  Borrower  payments 
are  due  early  in  the  month.  In  a  typical 
case  the  Lender  will  be  able  to  earn 
interest  income  for  almost  a  full  month 
on  each  Borrower  payment. 

Another  commenter  pointed  out  that 
in  many  cases  Lenders  do  not 
themselves  receive  ten  days  advance 
notice  of  a  prepayment  and  that  it  is 
therefore  unfair  for  SBA  to  require 
lenders  to  furnish  such  notice  to  the 
FTA.  The  SBA  requirement  is  based 
upon  the  need  to  provide  the  FTA  with 
sufficient  warning  that  it  can  recover  the 
certificate  from  the  Investor  prior  to  the 
payoff.  The  FTA  cannot  transmit  the 
payoff  to  the  Investor  without  Hrst 
retrieving  the  certificate.  Time  is  of  the 
essence.  Without  sufHcient  notice, 


Investors  would  lose  interest  days 
whenever  a  payoff  occurs.  Lenders  can 
protect  themselves  by  requiring,  as  part 
of  the  loan  agreement,  that  Borrowers 
provide  sufficient  advance  notice  of  a 
prepayment. 

A  commenter  suggested  that  penalties 
be  imposed  on  the  FTA  as  well  as  on 
Lenders.  Both  the  draft  and  this  flnal 
revision  impose  penalties  on  the  FTA  for 
lack  of  timely  performance  of  duties  [see 
paragraph  7(d)  and  11]. 

SBA  has  made  one  technical  change 
in  paragraph  6(a)  to  clarify  its  intend 
that  the  dates  for  FTA  receipt  of 
remittance  information  and 
remittance(8)  apply  to  all  the 
Guaranteed  Interests  in  the  Lender's 
portfolio  that  are  registered  with  the 
FTA. 

4.  In  the  March  draft  revision,  if  the 
Borrower  failed  to  make  the  first  three 
payments  in  full  due  after  the  loan  is 
sold  into  the  secondary  market,  the 
Lender  would  be  required  to  reptutshase 
it  from  the  Registered  Holder  at  a  price 
equal  to  the  sum  of  the  outstanding 
balance,  accured  interest  and  premium, 
if  any,  received  by  the  Lender 
(paragraph  3).  The  Lender  has  always 
been  required  to  certify  that  it  has  no 
knowledge  of  any  likely  default  or 
prepayment  by  Borrower.  However, 
some  cases  have  occurred  in  which  the 
loan  defaults  or  prepays  inunediately 
upon  sale.  SBA  proposed  this  change  at 
the  request  of  broker-dealers  in  order  to 
provide  increased  investor  protection  in 
such  cases. 

Ten  writers  commented  on  this 
proposal:  seven  in  opposition  and  three 
in  support.  Opponents  had  the  following 
comments: 

•  The  market  will  take  care  of  the 
problem,  because  if  a  Lender's  loans 
default  in  the  flrst  three  months,  demand 
for  that  Lender's  product  will  decline. 

•  Let  the  parties  handle  it  as  arms- 
length  transactions. 

SBA  does  not  publish  default  rates  or 
defaults  during  the  first  three  months  by 
individual  lenders.  Therefore  the 
method  proposed  by  these  writers  is  not 
available.  SBA  anticipates  that  there 
would  be  considerable  lender  opposition 
to  publishing  such  information. 

It  is  SBA's  understanding  that  some 
broker-dealers  are  protecting 
themselves  against  early  prepayment  by 
making  their  purchase  of  a  Guaranteed 
Interest  from  a  Lender  contingent  upon 
non-default  by  Borrower  for  the  first 
three  or  four  months.  This  provides 
protection  to  the  party  buying  from  the 
Lender,  but  if  the  Certificate  is  resold  or 
if  interest  is  stripped,  subsequent 
purchasers  have  no  such  protection. 

Supporters  of  the  proposal  had  the 
following  recommendations: 


•  Monies  should  be  distributed 
equitably  to  all  holders  of  interest 
including  holders  of  individual  loans, 
pool  portions  and  originator  fees. 

•  SBA  should  8i>ecify  that  the 
premium  refund  applies  if  the  Lender 
exercises  its  right  to  a  deferment  within 
the  first  three  months. 

•  The  FTA  should  monitor  to  detect 
whether  a  situation  of  nonpayment 
meets  the  parameters  of  the  proposed 
revision,  to  demand  from  Lender  the 
appropriate  sum  and  to  notify  SBA  of  its 
action.  SBA  should  then  enforce 
compliance  through  its  field  oflTices. 

SBA  has  revised  the  language  of  the 
original  proposal.  In  the  final  revision 
published  herein,  paragraph  3  provides 
that  if  the  Borrower  fails  to  make  the 
first  three  payments  in  full  due  after  the 
Warranty  Date  and  if  the  Guaranteed 
Interest  is  repurcahsed  pursuant  to 
paragraph  10,  the  Lender  shall  purchase 
the  Guaranteed  Interest  from  the 
Registered  Holder  at  a  price  equal  to  the 
outstanding  balance  plus  accrued 
interest  plus  the  premium,  if  any, 
received  by  the  Lender.  If,  in  the 
alternative,  SBA  purchases  the 
Guaranteed  Interest  pursuant  to 
paragraph  11,  the  SBA  shall  pay  a  price 
equal  to  the  outstanding  balance  plus 
accrued  interest  and  the  Lender  shall 
refund  the  premium.  Liability  of  the 
Lender  for  refund  of  the  premium  shall 
not  be  affected  by  any  deferment  that 
may  be  granted  under  paragraph  2.  SBA 
shall  bear  no  liability  for  refund  of  the 
premium  if  the  Lender  fails  to  repay  it. 
Lender's  failure  to  reimburse  the 
Registered  Holder  for  the  premium  may, 
as  determined  by  SBA,  constitute  a 
significant  violation  of  the  Rules  and 
Regulations  of  the  Secondary  Market.  If 
the  Lender  has  repurchased  the 
Guaranteed  Interest  and  if  the  Borrower 
subsequently  makes  installment 
payments  in  full  for  a  period  of  twelve 
consecutive  months,  the  Lender  may  re- 
sell  the  Guaranteed  Interest  in  the 
Secondary  Market.  The  holding  period 
has  been  changed  from  six  months  in 
the  previous  draft  to  make  it  consistent 
with  that  of  paragraph  20. 

The  FFA  will  notify  the  Lender  and 
request  a  refund  of  premium  whenever  a 
purchase  falls  into  this  category.  The 
Lender  will  remit  the  premium  refund  to 
the  FTA.  which  will  distribute  it 
equitably  to  the  Registered  Holder(s)  of 
Guaranteed  Interest  Certificates  or  Pool 
Certificates  and  to  the  owners,  if  any,  of 
Originator  Fees. 

All  distributions  to  Certificate  Holders 
will  be  made  on  a  pro  rata  basis. 

Any  case  in  which  the  lender  has  not 
remitted  the  refund  within  30  days  of  a 


request  from  the  FTA  will  be  referred  to 
the  SBA  for  further  action. 

An  Originator  Fee  is  an  increment  of 
interest  stripped  from  the  interest  fiow 
on  a  Guaranteed  Portion,  primarily  to 
facilitate  pooling.  Pooling  rules  permit  a 
2.0%  variation  (i.e.  200  basis  points]  in 
the  net  interest  rates  (Borrower  rate — 
Lender  servicing  fee — FTA  fee)  on  loans 
in  a  given  pool.  The  pool  interest  rate 
must  equal  the  lowest  net  interest  rate 
on  any  loan  in  the  pool.  For  example,  a 
pool  might  contain  loans  with  net 
interest  rates  of  prime  and  prime  -H.5%. 
The  pool  rate  on  such  a  pool  must  equal 
prime.  In  this  case  originator  fees  of  1.5% 
would  be  stripped  from  the  prime  -1-1.5% 
loans. 

On  a  loan  with  Originator  Fees  SBA 
will  prescribe  a  formula  that  divides  the 
refund  of  premium  according  to  the 
proportion  of  the  premium  purchased  by 
each  of  the  two  parties  of  interest:  the 
Registered  Holder(s)  of  the  Guaranteed 
Interest  certificate  or  Pool  certificate(8) 
and  the  owner  of  the  Originator  Fee.  The 
Registered  Holder(s)  will  receive  a 
proportion  equal  to  the  premium  paid  by 
the  Registered  Holder(s)  after  the  loan  is 
stripped  divided  by  the  original  premium 
received  by  the  lender.  The  owner  of  the 
Originator  Fee  will  receive  the 
remainder  of  the  premium  refund. 

The  premium  received  by  the  Lender 
is  recorded  on  the  records  of  the  FTA. 
The  premium  paid  by  the  Registered 
Holder  after  the  Originator  Fee  is 
created  may  not  be  know,  so  a  "shadow 
price"  will  have  to  be  estimated. 

Consider  the  following  example. 
Assume  a  Guaranteed  Interest 
certificate  with  an  11%  net  coupon,  an 
FTA  fee  of  Vb%,  a  75  day  payment  delay, 
a  6%  constant  prepayment  rate  (CPR), 
and  a  maturity  of  120  months.  Assume 
that  the  lender  receives  a  price  of  105.8 
as  a  percent  of  par.  The  purchaser  strips 
2.0%  as  an  originator  fee.  What  figure 
should  be  used  as  the  price  paid  by  the 
Registered  Holder  after  the  loan  is 
stripped?  If  the  Guaranteed  Interest 
were  sold  by  the  lender,  stripped,  and 
resold  simultaneously,  there  would  be  a 
market  price  to  refer  to.  In  reality,  most 
loans  will  probably  not  be  resold 
immediately  but  will  be  held  in 
inventory  to  be  pooled  after  some 
passage  of  time.  Over  time,  supply  and 
demand  conditions  change.  In  addition, 
the  creation  of  a  pool  itself  produces  an 
increment  of  value  due  to  the  timely 
payment  guaranty,  the  ameliorating 
effect  of  a  pool  on  prepayment  and  loss 
of  premium,  and  ease  of  recordkeeping. 
Indeed,  if  the  Originator  Fee  is  small, 
V»%  for  example,  the  price  paid  for  the 
pool  certificate  may  exceed  the  price 
paid  to  the  lender.  The  use  of  such  a 
price  in  the  preceding  formula  would 


result  in  the  entire  refund  going  to  the 
Registered  Holder  and  none  to  the 
Originator  Fee  owner.  But  that  cannot 
be  correct,  as  the  Originator  Fee  owner 
paid  a  portion  of  the  premium  and  is 
obviously  entitled  to  something. 

There  is  information  available  to 
provide  a  determination  and  more 
accurate  result,  however.  The  yield  on 
the  original  transaction  can  be 
computed  and,  employing  the 
assumption  of  constant  yield,  used  to 
calculate  a  shadow  price  or  premium 
that  can  be  incorporated  into  the 
formula.  In  the  previous  example,  the 
mortgage  yield  on  the  security  at  the 
point  it  is  purchased  from  the  Lender  is 
9.08%.  An  originator  fee  of  2.0%  is  then 
stripped  from  this  Guaranteed  Interest 
with  its  11.0%  coupon,  for  a  net  coupon 
of  9.0%.  We  then  calculate  the  price  at 
which  a  9%  loan  with  a  VaX  FTA  fee,  a 
75  day  delay,  a  6%  CPR  and  a  120  month 
maturity  would  have  to  sell  in  order  to 
yield  9.08%.  The  answer  is  98.6.  The  loan 
would  have  to  sell  at  a  discount.  The 
entire  premium  would  have  been 
purchased  by  the  owner  of  the  originator 
fee,  who  is  entitled  to  all  of  the  refund. 

If  a  1.0%  originator  fee  is  stripped,  the 
resulting  10%  net  coupon  loan  would 
have  to  sell  at  102.2  in  order  to  yield 
9.08%.  Dividing  2.2  by  5.8  (the  premium 
received  by  the  Lender)  gives  0.38.  Thus 
38%  of  the  refund  would  be  distributed 
to  the  Registered  Holder(s)  and  62%,  to 
the  owner  of  the  Originator  Fee. 

This  plan  will  be  followed  in 
implementing  the  new  provision  in 
paragraph  3. 

5.  SBA  is  modifying  its  procedures  in 
order  to  encourage  more  timely  action 
by  SBA  and  Lender  when  a  borrower 
encounters  problems  that  threaten  the 
repayment  of  the  loan  (paragraphs  10 
and  11).  The  goal  is  to  encourage  proper 
servicing  action  as  soon  as  possible.  The 
FTA  will  provide  to  each  SBA  field 
office  a  monthly  list  of  its  loans  that  are 
past  due  according  to  the  records  of  the 
FTA.  The  field  office  will  contact  the 
Lender  to  determine  the  status  of  the 
loan.  The  Lender  will  verify  whether  (1) 
the  interest-paid-to  date  is  more  than 
sixty  days  in  arrears  or  (2)  default  by 
borrower  has  continued  uncured  for 
more  than  60  days  in  making  payment, 
when  due,  of  any  installment  of 
principal  or  interest  due  on  the  note.  If 
the  loan  is  in  either  category,  SBA,  after 
consultation  with  the  Lender,  will  within 
ten  days  determine  whether  SBA  or  the 
Lender  is  to  purchase  the  Guaranteed 
Interest  or  decide  upon  appropriate 
remedial  servicing  action  pursuant  to 
paragraph  2. 

Four  cnmmenters  addressed  this 
proposal,  three  in  support  and  one  in 
opposition.  Two  commenters  voiced 


concern  over  the  additional  workload 
the  new  procedures  would  place  on 
District  Offices.  SBA  will  carefully 
monitor  field  office  performance  in 
implementing  the  new  system. 

Technical  corrections  were  made  from 
the  earlier  proposals  in  paragraphs  10 
and  11. 

In  addition,  miscellaneous  technical 
corrections  have  been  made  in  various 
other  portions  of  the  previous  draft 

James  Abdnor, 

Administrator. 

SBA  Loan  Number 

Secondary  Participation  Guaranty  and 
Certification  Agreement 

Important  Information 

This  form  is  to  be  used  for  the  initial 
transfer  only.  All  subsequent  transfers 
must  use  the  detached  assignment  form 
1088.  Loans  sold  using  SBA  Form  1084 
must  be  certificated  prior  to  resale:  Use 
SBA  Form  1085. 

A.  Lender  Certifications.  By  signing 
this  document.  Lender  certifies,  among 
other  items,  that  (see  paragraph  3  of  the 
Terms  and  Conditions  herein): 

(1)  Lender,  including  its  officers, 
directors,  and  employees,  has  no 
knowledge  of  a  default  by  the  Borrower 
and  has  no  knowledge  or  information 
that  would  indicate  the  likelihood  of 
default.  (2)  Lender  acknowledges  that  it 
has  no  authority  to  unilaterally 
repurchase  the  Guaranteed  Interest  from 
Registered  Holder  without  written 
permission  from  the  SBA. 

B.  Borrower  payments.  Lender  shall 
send  to  the  FTA  the  FTA  share  of  all 
Borrower  payments  received  after 
settlement  of  the  loan  sale.  Do  not  send 
any  payments  directly  to  the  investor  or 
the  broker/dealer.  Retain  a  copy  of  this 
form.  The  wire  transfer  receipt  from 
settlement  through  the  FTA  will  be 
Lender's  notification  that  the  sale  is 
complete.  Lender  will  not  receive  a 
return  copy  of  this  form. 

C.  Lender  payment  and  late  payment 
penalty.  Lender  payment  and  remittance 
information  (SBA  Form  1502)  shall  be 
due  at  the  FTA  on  the  third  of  every 
month  or  the  next  business  day 
thereafter  if  the  third  is  not  a  business 
day.  SBA  shall  levy  a  late  payment 
penalty  of  5%  of  the  amount  remitted  or 
$100,  whichever  is  greater,  (subject  to  a 
maximum  of  $5,000}  on  any  payment 
and  lender  remittance  statement  (Form 
1502)  not  received  in  the  offices  of  the 
FTA  by  the  fifth  of  the  month  or  next 
business  day  thereafter  if  the  fifth  is  not 
a  business  day.  This  penalty  will  be 
paid  through  the  FTA  along  with  the  laie 
penalty  identified  in  paragraph  6(c}  due 
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to  the  FTA  (see  paragraph  6  of  the 
Terms  and  Conditions  for  speciHc 
details.) 

D.  Payment  modifications.  Lender 
may  approve  one  deferral  of  payment 
for  up  to  three  monthly  payments 
without  obtaining  prior  permission  from 
the  Registered  Holder.  Lender  shall 
immediately  notify  the  FTA  and  SBA. 
Any  other  payment  modiflcation  must 
receive  prior  approval  by  the  Registered 
Holder.  Requests  for  payment 
modification  must  be  forwarded  to  the 
FTA  who  will  forward  the  proposed 
modification  to  the  Registered  Holder  or 
provide  the  name  of  such  Registered 
Holder  (at  Registered  Holder's 
discretion]  to  the  Lender  for  direct 
negotiation  (see  paragraph  2  of  the 
Terms  and  Conditions): 

E.  Borrower  prepayments.  For  loans 
approved  by  or  on  behalf  of  SBA  after 
February  14. 1985,  Lender  must  give  10 
days  advance  notice  to  the  FTA  in  order 
to  give  the  FTA  time  to  request  that  the 
Registered  Holder  return  the  certificate. 
On  the  date  of  prepayment,  Lender  will 
wire  funds  consisting  of  principal  and 
accrued  interest  to  the  date  immediately 
preceding  the  date  funds  are  wired  plus 
any  penalty  or  fees  to  the  FTA  (see 
paragrpah  15  of  the  Terms  and 
Conditions). 

SBA  Form  1068  (6-88)  Previous 
editions  are  obsolete. 

The  Small  Business  Administration, 
an  Agency  of  the  United  States 
Government  ("SBA")  and  the  Lender 
named  below  ("Lender")  entered  into  a 
guaranty  agreement  on  SBA  Form  750 
("750  Agreement")  applicable  to  a  loan 
("Loan")  made  by  Lender  in 
participation  with  SBA  to  the  Borrower 
("Borrower")  named  below  evidenced 
by  Borrower's  Note  and  any 
modifications  thereto  ("Note")  a  copy  of 
which  is  attached  hereto  and 
incorporated  by  reference.  Lender  is  the 
beneficiary  under  the  750  Agreement  of 
SBA's  guarantee  of  the  specified 
percentage  of  the  outstanding  balance  of 
the  Loan  ("Guaranteed  Interest"). 

Lender    

Address     

Zip 


Borrower 

Address 

Zip 


Contact  Person    

Telephone  Number     

Lender  certifies  the  following  as  of  the 
date  of  Lender's  signature: 

Date  of  750  Agreement  

Percent  of  SBA's  Guarantee     

Date  of  Note 


Original  Face  Amount  of  Note  $ 

SBA  Loan  Authorization  Date 

of  SBA  form  S2gB) 
Outstanding  principal  amount  of  Loan 

S 


(date 


Outstanding  principal  amount  of  Guaranteed 

Interest  S 

Guaranteed  portion  has  a  D  fixed  rate  or  D 

variable  rate  (check  one) 
Unguaranteed  portion  has  a  D  Rxed  rate  or  D 

variable  rate  (check  one) 
Interest  is  paid  to  but  not  including: 

(Date) 

Interst  is  calculated  on: 

(Check  one): 30/360 Actual 

Days/ses  (Other  methods  prohibited.) 

This  interest  accural  method  shall  be 
maintained  for  the  life  of  the  loan. 

Lender's  servicing  fee  as  computed  on 
the  unpaid  principal  amount  of  the 
Guaranteed  Interest  for  the  period  of 
actual  services  performed  by  Lender 

shall  be: %  per  annum,  and  shall 

remain  at  this  rate  for  the  life  of  the 
Loan.  Such  servicing  fee  shall  be  no  less 
than  1.0%  per  annum  on  any  Guaranteed 
Interest  sold  at  a  price  greater  than  par. 
See  examples  of  principal,  interest  and 
service  fee  calculations  attached  to  this 
document. 

Price  paid  for  the  Guaranteed  Interest 
(Net  of  accrued  interest.  Otherwise 
include  all  money  and  other  items  of 
value  exchanged.) 

Part  A.  Use  this  part  only  for  split 
wire  settlement — when  the  FTA  is 
directed  to  split  the  funds  received  from 
the  purchaser  between  the  selling 
institution  and  a  broker/dealer. 

Price  paid  by  purchaser:  $ % 

of  Par 

Price  received  by  seller  $ %  of 

Par 

Price  received  by  broken  $ % 

of  Par 

Part  B.  Use  this  part  for  all  other 
settlements. 
Price  paid  by  purchaser  $ % 

of  Par 

Cash  flow  yield  based  upon  constant 
prepayment  rate.  (Enter  both  mortgage 
and  bond  equivalent  yield.  For  a 
variable  rate  loan,  the  yield  should  be 
based  upon  the  current  coupon  rate  and 
should  be  entered  as  a  spread  against 
prime.  Example:  Prime  +1.0%  based 
upon  10%  Prime.) 

Constant  Annual  Prepayment  Rate 

assumption  %  per  year. 

(Printed  each  month  in  the  Pool  Factor 
Table  produced  by  the  FTA.) 

Certificate  interest  rate  (Borrower's 
note  rate — Lender's  servicing  fee — FTA 

fee  (%%  per  year)) %  per  year. 

Mortgage  yield: 

[Fixed  rate  loans] % 


(Var.  rate  loans]  Prime  (+/ 
— : )  %  based  upon 


pnme 
Bond  equivalent  yield: 
[Fixed  rate  loans] 


% 


[Var.  rate  loans]  Prime  (+/ 
— : )  %  based  upon 


% 


% 


prune 

Lender  hereby  assigns  the  guaranteed 
interest  to  Purchaser /Registered  Holder 
as  follows: 

Name     

Address    

Zip 


Contact  Person    

Telephone  Numl)er  (       )- 


Under  the  penalties  of  perjury. 
Purchaser/Registered  Holder  certifies 
that  its  Taxpayer  Identification  Number 
is 

If  a  Taxpayer  Identification  Number  is 
not  provided,  interest  earned  will  be 
subject  to  withholdings. 

Registered  Holder  requests  SBA  to 
issue  through  the  Fiscal  and  Transfer 
Agent  (FTA)  a  Guaranteed  Interest 
Certificate  ("Certificate")  evidencing 
ownership  of  the  Guaranteed  Interest  in 
the  name  of  Registered  Holder  (such 
person  or  entity,  or  any  subsequent 
transferee,  during  its  respective  period 
of  ownership  of  the  Certificate,  to  be 
called  "Registered  Holder").  SBA, 
Lender  and  Registered  Holder  (for  itself 
and  each  subsequent  Registered  Holder) 
agree  to  the  appointment  by  SBA  of  FTA 
to  serve  as  the  agent  to  transfer 
Certificates  and  to  receive  from  Lender 
loan  repa}mients  made  by  Borrower  and 
to  transmit  such  payments  to  Registered 
Holder. 

A  written  notification  to  or  demand 
upon  SBA  pursuant  to  this  Agreement 
shall  be  made  through  the  FTA  to: 

SBA  Servicing  Office     

Address    

Zip 

SBA  Servicing  Office  Code  (Please  see 
attached  list  of  Office  Codes  at  end  of 
document)  

Terms  and  Conditions 

1.  Lender's  Sale  of  Guaranteed 
Interest.  Lender  has  sold  the 
Guaranteed  Interest  and  acknowledges 
that  it  has  received  value  for  the 
Guaranteed  Interest.  Lender  was  given 
notice  and  acknowledgment  of  the 
transfer  of  the  Guaranteed  Interest  by 
completing  the  following  legend  on  the 
Note: 

The  guaranteed  portion  of  this  Note 
has  been  transferred  to  a  Registered 
Holder  for  value. 
Dated:    

(Lender) 

Lender  has  delivered  or  hereby 
delivers  to  the  FTA.  a  photocopy  of  the 
Note  and  any  modifications  thereto  with 
the  legend,  and  such  photocopy  shall  be 
incorporated  into  this  Agreement.  This 
legend  shall  also  serve  as  notification 
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for  any  future  transfer  of  the  Guaranteed 
Interest. 

2.  Loan  Servicing.  Lender  shall  remain 
obligated  under  the  terms  and 
conditions  of  the  750  Agreement,  and 
shall  continue  to  service  the  Loan  in  the 
manner  set  forth  in  the  750  Agreement. 
Modifications  in  the  750  Agreement  or  to 
the  Note  not  affecting  repayment  terms 
of  the  Note  may  be  effected  by  Lender 
or  SBA  without  the  consent  of 
Registered  Holder  (for  itself  and  each 
subsequent  Registered  Holder).  To  aid 
the  orderly  repayment  of  Borrower's 
indebtedness.  Lender,  at  the  request  of 
the  Borrower,  may  grant  one  deferment 
of  Borrower's  scheduled  payments  for  a 
continuous  period  not  to  exceed  three 
(3)  months  of  past  or  future  installments. 
Lender  shall  immediately  notify  FTA 
and  the  relevant  SBA  field  office  in 
writing  of  any  deferment  approval, 
including  the  GP  number,  the  borrower' r" 
name,  the  term  of  such  deferment,  the 
date  Borrower  is  to  resume  repayment 
of  its  obligation,  and  reconfirmation  of 
the  basis  of  the  interest  calculation  (e.g. 
30/360.  etc.)  Interest  is  not  waived,  but 
deferred.  Subsequent  to  the  deferment 
period,  payments  received  from 
Borrower  will  first  be  applied  to  accrued 
interest  until  such  time  as  interest  is 
paid  to  a  current  status  and  then  to 
principal  and  interest.  Registered  Holder 
may  not  demand  repurchase  of  the 
Guaranteed  Interest  during  the 
deferment  period,  or  before  Borrower's 
failure  to  pay  the  first  scheduled 
installment  following  the  deferment 
period.  Lender  shall  not  authorize  any 
additional  deferment  or  an  extension  of 
Loan  maturity  without  the  prior  written 
consent  of  the  Registered  Holder.  No 
change  in  the  terms  and  conditions  of 
repayment  of  the  Note  other  than  the 
deferment  authorized  in  this  paragraph 
shall  be  made  by  Lender  or  SBA  without 
the  prior  written  consent  of  Registered 
Holder.  A  request  for  such  payment 
modification  must  be  forwarded  to  the 
FTA.  which  will  forward  the  proposed 
modification  to  the  Registered  Holder  or 
provide  the  name  of  such  Registered 
Holder  (at  Registered  Holder's 
discretion)  to  the  Lender  for  direct 
negotiation. 

3.  Representations  and 
Acknowledgment  of  Lender.  Lender 
hereby  certifies  that  the  Loan  has  been 
made  and  fully  disbursed  and  that  the 
full  amount  of  the  guaranty  fee  has  been 
paid  to  SBA.  The  outstanding  principal 
amount  of  the  Guaranteed  Interest  and 
date  to  which  interest  is  paid  as 
certified  by  Lender  are  accepted  by  SBA 
and  have  been  warranted  by  SBA  to  the 
Registered  Holder  as  of  the  SBA 
Warranty  Date  (date  this  Agreement  is 


executed  and  settled  by  the  FfA); 
provided,  however,  that  Lender  shall  be 
liable  to  SBA  for  any  damage  to  SBA 
resulting  from  any  error  in  the  certified 
principal  amount,  percentage  of  the 
Guaranteed  Interest,  or  date  to  which 
interest  is  paid.  Lender  represents  that 
as  of  the  Warranty  Date  neither  it  nor 
any  of  its  directors,  officers,  employees, 
or  agents  has  or  should  have,  through 
the  exercise  of  reasonable  diligence,  any 
actual  or  constructive  knowledge  of  any 
default  by  Borrower  or  has  any 
information  indicating  the  likehood  of  a 
default  by  Borrower  or  the  likelihood  of 
prepayment  of  the  Loan  (by  refinancing 
or  otherwise). 

If  the  Borrower  fails  to  make  the  first 
three  payments  in  full  due  after  the 
Warranty  Date  and  if  the  Guaranteed 
Interest  is  repurchased  pursuant  to 
paragraph  10,  the  Lender  shall  purchase 
the  Guaranteed  Interest  from  the 
Registered  Holder  at  a  price  equal  to  the 
outstanding  balance  plus  accrued 
interest  plus  the  premium,  if  any, 
received  by  the  Lender.  If,  in  the 
alternative,  SBA  purchases  such 
Guaranteed  Interest  pursuant  to 
paragraph  11.  the  SBA  shall  pay  to  the 
Registered  Holder  and  amount  equal  to 
to  the  outstanding  balance  plus  accrued 
interest  and  the  Lender  shall  pay  to  the 
Registered  Holder  an  amount  equal  to 
the  premium,  if  any,  received  by  the 
Lender.  Liability  of  Lender  for  refund  of 
premium  shall  not  be  affected  by  any 
deferment  that  may  be  granted  under 
paragraph  2.  SBA  shall  bear  no  liability 
for  refund  of  premium  if  Lender  fails  to 
refund  premium.  Lender's  failure  to 
refund  such  premium  to  Registered 
Holder  may.  as  determined  by  SBA, 
constitute  a  significant  violation  of  the 
Rules  and  Regulations  of  the  Secondary 
Market.  If  Lender  has  repurchased 
pursuant  to  this  paragraph  and  if 
Borrower  subsequently  makes 
installment  payments  in  full  for  a  period 
of  twelve  consecutive  months.  Lender 
may  re-sell  the  Guaranteed  Interest  it 
had  so  re-purchased. 

Lender  hereby  acknowledges  that  it 
has  no  authority  pursuant  to  this 
Agreement  unilaterally  repurchase  the 
Guaranteed  Interest  from  Registered 
Holder  without  written  permission  from 
the  SBA. 

4.  Obligations  and  Representations  of 
Registered  Holder.  Pursuant  to  this 
Agreement,  SBA  shall  purchase  the 
Guaranteed  Interest  from  Registered 
Holder  regardless  of  whether  SBA  has 
any  knowledge  of  possible  negligence, 
fraud  or  misrepresentation  by  the 
Lender  or  Borrower,  provided  neither 
Registered  Holder  nor  any  person  or 
entity  having  the  beneficial  interest  in 


the  Guaranteed  Interest  participated  in. 
or  at  the  time  it  purchased  the 
Guaranteed  Interest  had  knowledge  of, 
such  negligence,  fraud  or 
misrepresentation.  Subject  to  the 
provisions  of  18  U.S.C.  §  1001  (relating, 
among  other  things,  to  false  claims). 
Registered  Holder  and  any  person  or 
entity  having  the  beneficial  interest 
therein  hereby  warrants  that  it  was  not 
the  Borrower,  Lender,  or  an  "Associate" 
of  the  Lender  (as  defined  in  Title  13. 
Code  of  Federal  Regulations,  Part  120). 
and  anyone  standing  in  the  same 
relationship  to  the  Borrower,  and  had 
neither  participated  in  nor  been  aware 
of  any  negligence,  fraud  or 
misrepresentation  by  Lender  or 
Borrower  with  respect  to  the  underlying 
Note  or  related  Loan  documentation. 
Neither  execution  hereof  by  SBA,  or 
purchase  by  SBA  from  Registered 
Holder  shall  constitute  any  waiver  by 
SBA  of  any  right  of  recovery  against 
Lender,  Registered  Holder,  or  any  other 
person  or  entity.  Register  Holder  (for 
itself  and  each  subsequent  Registered 
Holder)  hereby  acknowledges  that  the 
Loan  may  be  terminated  on  a  date  other 
than  its  maturity  date,  in  which  case  the 
Certificate  will  be  called  for  redemption 
at  par  and  will  cease  to  accrue  interest 
as  of  the  date  of  such  termination. 

5.  Issuance  of  Guaranteed  Interest 
Certificates.  SBA,  Lender,  and 
Registered  Holder  (for  itself  and  each 
subsequent  Registered  Holder)  agree 
that  ownership  of  the  Guaranteed 
Interest  shall  be  evidenced  by  a 
Certificate  to  be  issued  by  SBA.  SBA 
shall  issue  such  Certificate,  either 
through  its  own  facilities  or  by 
designating  and  authorizing  such 
issuance  by  FTA. 

FTA  shall  be  the  custodian  of  the 
executed  original  of  this  Agreement.  The 
Agreement  shall  be  delivered  to  FTA 
immediately  after  execution  by  the 
Lender  and  the  Registered  Holder.  Each 
Registered  Holder  shall  receive  the 
Certificate  described  herein.  Upon 
request  therefor  and  payment  of  a 
reproduction  fee,  a  Registered  Holder 
may  obtain  from  FTA  a  copy  of  the 
executed  SBA  Form  1086  pertaining  to 
the  Guaranteed  Interest  represented  by 
the  Certificate. 

Upon  completion  of  execution  of  this 
Agreement,  SBA,  through  FTA,  shall 
issue  to  Registered  Holder  (or,  if  FTA  is 
timely  so  notified  in  writing  by 
Registered  Holder,  to  Registered 
Holder's  assignee)  a  Certificate 
evidencing  the  ownership  of  the 
Guaranteed  Interest  of  the  Loan.  If 
Registered  Holder  is  not  the  person  or 
entity  having  the  beneficial  interest  in 
the  Certificate.  Registered  Holder 
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hereby  represents  that  it  has  obtained 
from  the  person  or  entity  having  the 
beneficial  interest  in  the  Certincate, 
authorization  appointing  Registered 
Holder  as  the  agent  of  such  person  or 
entity  with  respect  to  all  transactions 
arising  out  of  the  performance  of  their 
respective  obligations  under  SBA  Form 
1086.  The  Certificate  shall  identify  the 
Loan  and  shall  state,  among  other 
things:  (i)  the  name  of  the  Registered 
Holder,  (ii)  the  Principal  Amount  of 
Guaranteed  Interest  as  of  the  SBA 
Warranty  Date,  (iii)  the  Certificate 
Interest  Rate,  and  (iv)  the  Borrower's 
Payment  Date.  Transfer  of  the 
Guaranteed  Interest  by  Registered 
Holder  may  be  effected  by  the 
transferee  (i)  obtaining  from  the 
transferor  the  execution  of  the  detached 
Assignment  and  Disclosure  Form  (SBA 
Form  1088),  (ii)  presenting  the  CertiHcate 
and  executed  Assignment  and 
Disclosure  Form  to  FTA  for  registration 
of  transfer  and  issuance  of  a  new 
Certificate  to  the  transferee,  (iii)  paying 
to  FTA  a  Certificate  issue  fee  to  be  set 
from  time  to  time  by  SBA.  and  (iv) 
presenting  the  following  information: 
Certificate  number;  original  principal 
amount  of  the  Certificate;  exact  spelling 
of  the  name  in  which  the  new  Certificate 
is  to  be  issued;  complete  address  and 
tax  identification  number  of  the  new 
Registered  Holder;  name  and  telephone 
number  of  the  person  handling  the 
transfer  and  complete  instructions  for 
the  delivery  of  the  new  Certificate. 

6.  Obligations  of  Lender. 

(a)  FTA  must  receive  from  Lender  by 
the  third  day  of  every  month  or  the  next 
business  day  thereafter  if  the  third  is  not 
a  business  day.  the  FTA's  share  of  all 
sums  which  Lender  received  from 
Borrower  as  regularly  scheduled 
payments  during  the  preceding  month  on 
each  loan  which  is  registered  with  the 
FTA.  By  the  same  date,  Lender  shall 
provide  the  following  information  on 
SBA  Form  1502  (or  an  exact  facsimile 
format)  with  respect  to  each  Loan  which 
the  Lender  has  sold  and  which  is 
registered  with  the  FTA  regardless  of 
whether  the  Borrower  made  a  payment 
in  the  preceding  month: 

See  Payment  Calculation  Example 
Attached  to  This  Document 

1.  The  SBA  loan  number 

2.  The  alpha  abbreviation  for  the 
originating  SBA  Held  office 

3.  The  Note  interest  rate  or  rates  if  the 
interest  rate  on  a  variable  rate  loan 
changed  during  the  payment  period 

4.  The  interest  amount  due  the  FTA 

5.  The  principal  amount  due  the  FTA 

6.  The  total  amount  due  the  FTA  for  the 
particular  loan 


7.  The  time  period  covered  by  the 
interest  rate(s)  listed  in  item  3 

8.  The  number  of  days  in  the  interest 
period 

9.  The  calendar  basis  (30/360  or  actual 
days/365  only) 

10.  The  closing  principal  balance  for  the 
loan 

11.  A  grand  total  Hgure  for  items  4,  5. 
and  6 

12.  A  late  payment  penalty  (if 
applicable) 

(b)  With  the  exception  of  borrower 
prepayments  or  payors  (see  paragraph 
15),  payments  received  other  than  as 
regularly  scheduled  in  the  previous 
month,  must  be  remitted  to  the  FTA 
within  two  business  days  of  receipt  of 
collected  funds  and  shall  include  the 
information  described  in  items  1-12 
above. 

(c)  Lender  remittance  is  due  at  the 
office  of  the  FTA  by  the  third  of  the 
month  following  a  regularly  scheduled 
payment.  If  Lender  remittance,  including 
complete  payment  information,  is  not 
received  by  the  fifth  of  the  month  or  the 
next  business  day  thereafter  if  the  fifth 
is  not  a  business  day.  Lender  shall  pay 
(i)  to  SBA  a  late  penalty  of  the  greater  of 
$100.00  or  5%  of  the  payment  amount 
remitted  (subject  to  a  $5,000  maximum 
on  Lender's  total  monthly  remittance) 
plus  (ii)  a  penalty  to  the  FTA  equal  to 
the  interest  on  the  unremitted  amount  at 
the  rate  provided  in  the  Note  (less  the 
rate  of  the  Lender's  servicing  fee),  plus 
(iii)  a  late  penalty  charge  calculated  at  a 
rate  of  12%  per  annum  on  the  unremitted 
amount.  See  example  of  late  payment 
calculation  attached  to  this  document. 
The  total  amount,  including  any 
penalties,  will  be  paid  to  the  FTA  when 
the  late  payment  is  remitted.  If  these 
penalties  are  not  included  in  the 
remittance.  FTA  and  SBA  reserve  the 
right  to  withhold  these  penalties  from 
the  settlement  of  any  future  guaranteed 
interest  sale  or  payment  on  any 
defaulted  guarantee  loan  in  the  Lender's 
portfolio.  The  FTA  will  forward  any 
penalties  due  SBA  at  the  end  of  each 
month. 

(d)  Lender  agrees  to  work  with  the 
SBA  and/or  the  FTA  to  reconcile 
immediately  any  loan  in  which  the  paid 
to  date  on  the  Lender's  books  differs 
from  the  books  of  the  FTA.  Lender 
agrees  to  provide  a  transcript  within  10 
business  days  of  receipt  of  a  request 
from  the  SBA  or  the  FTA.  Failure  to 
provide  a  transcript  after  a  request  from 
the  FTA  shall  cause  the  Lender  to  be 
fined  $100  by  the  SBA. 

(e)  Lender's  servicing  fee  as  computed 
on  the  unpaid  principal  amount  of  the 
Guaranteed  Interest  for  the  period  of 
actual  services  performed  by  Lender 


shall  be  no  less  than  1.0  per  cent  per 
annum  on  any  Guaranteed  Interest  sold 
at  a  price  greater  than  par.  Such 
servicing  fee  shall  be  transferable  only 
to  an  entity  to  which  servicing  of  the 
loan  is  assigned  under  the  provisions  of 
SBA  Form  750,  SBA  Regulations  and 
Standard  Operating  Procedures. 
7.  Obligations  of  FTA. 

(a)  FTA  shall  have  the  obligation,  with 
respect  to  payments  received  from 
Lender  pursuant  to  Paragraph  6  above, 
to  remit  to  Registered  Holder  any  such 
payment  (less  applicable  fees,  and  any 
late  payment  charges  due  FTA  or  SBA  if 
such  charge  has  been  collected  from 
Lender)  as  follows: 

(i)  Any  payment  (other  than  a 
prepayment  of  principal)  received  by 
FTA  before  the  thirteenth  day  of  the 
month  following  Borrower's  scheduled 
payment  month  will  be  remitted  to 
Registered  Holder  on  the  Hfteenth  day  of 
such  following  month.  Any  additional 
interest  and  late  payment  charge  paid 
by  Lender  pursuant  to  paragraph  6(c)  (ii) 
and  (iii)  hereof  shall  be  retained  by  and 
shall  become  the  property  of  FTA. 

(ii)  Any  payment  (other  than  a 
prepayment  of  principal)  received  by 
FTA  on  or  after  the  thirteenth  day  of  the 
month  following  Borrower's  scheduled 
payment  month  will  be  remitted  to 
Registered  Holder  within  two  (2) 
business  days  of  receipt  of  immediately 
available  funds  by  FTA.  In  such  case, 
any  late  charge  received  by  FTA 
pursuant  to  paragraph  6(c)(ii)  and 
6(c)(iii)  hereof  and  allocated  to  the 
period  after  the  fifteenth  day  of  such 
following  month  shall  be  remitted  to 
Registered  Holder.  The  balance  of  any 
such  late  penalty  charge  identified  in 
paragraph  6(c)(ii)  and  6(c)(iii)  received 
by  FTA  shall  be  retained  by  and  shall 
become  the  property  of  FTA. 

(iii)  Other  amounts  received  by  FTA 
from  Lender  which  are  not  prepayments 
subject  to  Paragraph  15,  may  be  held  by 
FTA  and  applied  as  required  herein. 

(b)  Upon  presentation  by  Registered 
Holder  of  the  Certificate,  amounts 
received  by  FTA  from  Lender  or  SBA 
which  would  constitute  a  full 
redemption  of  the  Certificate,  or  a 
prepayment  subject  to  Paragraph  15. 
shall  be  remitted  by  FTA  to  Registered 
Holder  by  wire  transfer  within  two  (2) 
business  days  of  receipt  of  immediately 
available  funds  by  the  FTA  in 
accordance  with  Registered  Holder's 
instructions.  FTA  shall  retain  a  flnal 
transfer  fee  equal  to  a  regular  transfer 
fee. 

(c)  Each  remittance  by  FTA  to 
Registered  Holder  shall  be  accompanied 
by  a  statement  of  the  amount  allocable 
to  interest,  the  amount  allocable  to 


principal,  and  the  remaining  principal 
balance  as  of  the  date  on  which  such 
allocations  were  calculated. 

(d)  If  FTA  fails  to  make  timely 
remittance  to  Registered  Holder  in 
accordance  with  the  above  provisions. 
FTA  shall  pay  to  Registered  Holder  (i) 
interest  on  the  unremitted  amount  at  the 
rate  provided  in  the  Note  less  the  rate  of 
Lender's  servicing  fee  and  any  other 
applicable  fees,  plus  (ii)  a  late  payment 
penalty  calculated  at  a  rate  of  12%  per 
annum  on  the  amount  of  such  payment. 

(e)  FTA  agrees  to  identify  monthly  to 
lenders  any  loan  in  which  the  paid-to- 
date  on  its  books  differs  by  three  days 
or  more  from  the  paid-to-date  on  the 
books  of  the  Lender,  provided  that  this 
data  is  submitted  to  the  FTA  via  SBA 
form  1502.  Such  identified  differences 
will  be  reconciled  on  a  timely  basis. 

(f)  FTA  agrees  to  issue  certificates 
within  two  business  days  of  settlement 
or  acceptable  written  notification  of 
transfer. 

(g)  FTA  agrees  to  acknowledge  any 
Registered  Holder  request  for  late 
payment  claims  within  ten  days  of 
receipt. 

(h)  FTA  agrees  to  forward  to 
Registered  Holder  within  five  business 
days  of  receipt  any  servicing  request 
requiring  concurrence  of  the  investor. 
Furthermore.  FTA  agrees  to  forward  to 
Lender  within  five  business  days  of 
receipt  any  investor  response. 

8.  Transferability  of  Guaranteed 
Interest.  Each  Registered  Holder 
maintains  under  this  Agreement  the 
right  to  assign  the  Guaranteed  Interest. 
Each  Registered  Holder  of  the 
Guaranteed  Interest  shall  be  deemed  to 
have  represented  that,  to  the  best  of  its 
knowledge,  it  has,  and  so  long  as  it  is  a 
Registered  Holder  it  will  have  no 
interest  in  the  Borrower,  in  the  Note,  or 
in  the  collateral  hypothecated  to  the 
Loan,  other  than  the  Guaranteed  Interest 
held  under  this  Agreement,  and  thai  it 
will  not  service  or  attempt  to  service  the 
Loan  or  secure  or  attempt  to  secure 
additional  collateral  from  Borrower. 
Registered  Holder,  without  the  prior 
consent  of  SBA,  Lender  or  FTA,  may 
transfer  the  ownership  of  the 
Guaranteed  Interest  to  a  subsequent 
transferee,  (other  than  Borrower,  or 
Lender,  or  an  "Associate"  of  the  Lender 
as  defined  in  Title  13,  Code  of  Federal 
Regulations,  Part  120  or  anyone  standing 
in  the  same  relationship  to  the 
Borrower).  The  effective  date  of  any 
such  transfer  of  the  Guaranteed  Interest 
shall  be  the  date  on  which  such  transfer 
is  registered  on  the  books  of  FTA.  If 
Lender,  FTA  or  SBA  shall  have  made 
any  payment  to,  or  taken  any  action 
with  respect  to,  the  transferor 
Registered  Holder  prior  to  the  effective 


date  of  the  transfer  of  the  Guaranteed 
Interest,  such  payment  or  action  shall  be 
final  and  fully  effective.  Neither  SBA. 
FTA  nor  Lender  shall  have  any  further 
obligation  to  the  transferee  Registered 
Holder  with  respect  to  such  payment  or 
action;  and  any  adjustment  between  the 
transferor  and  the  transferee  resulting 
from  any  such  payment  or  action  by 
Lender,  SBA  or  FTA  shall  be  the 
responsibility  and  obligation  solely  of 
the  transferor  and  the  transferee.  On 
payment  date,  FTA  will  remit  payments 
to  the  person  or  entity  which,  on  the 
books  of  FTA,  is  the  Registered  Holder 
as  of  the  close  of  business  on  the  record 
date,  which  is  the  last  day  of  the  prior 
month.  Any  other  adjustment  by  and 
between  the  transferor  and  transferee 
shall  be  solely  their  responsibility  and 
obligation.  At  any  given  time  there  shall 
be  only  one  Registered  Holder  entitled 
to  the  benefits  of  ownership  of  the 
Guaranteed  Interest,  and  each 
transferor,  upon  the  transfer  of  the 
Guaranteed  Interest,  shall  cease  to  have 
any  right  in  the  Guaranteed  Interest  or 
any  obligation  or  commitment  under  this 
Agreement,  except  as  to  any  appropriate 
adjustment  of  funds  between  the 
transferor  and  the  transferee.  FTA  shall 
serve  as  the  central  registry  of 
Certificate  ownership. 

9.  Certificates  Lost.  Destroyed,  Stolen, 
Mutilated  or  Defaced.  Procedures  for 
claim  on  account  of  loss,  theft, 
destruction,  mutilation  or  defacement  of 
a  CertiHcate  are  found  in  Tide  13,  Code 
of  Federal  Regulations.  Part  120.  The 
FTA,  upon  written  request,  shall  provide 
such  procedures. 

10.  Repurchase  by  Lender. 

(a)  As  directed  by  die  SBA,  the  FTA 
will  provide  to  each  SBA  field  office  a 
monthly  list  of  its  loans  that  are  past 
due  according  to  the  records  of  the  FTA. 
The  field  office  will  contact  the  Lender 
to  determine  the  status  of  the  loan.  If  the 
Lender's  records  indicate  that  the 
interest-paid-to  date  is  more  than  sixty 
days  in  arrears  or  default  by  borrower 
has  continued  uncured  for  more  than  60 
days  in  making  payment,  when  due,  of 
any  installment  of  principal  or  interest 
due  on  the  note,  SBA,  after  consultation 
with  the  Lender,  will  within  ten  business 
days  determine  which  entity — SBA  or 
the  Lender — is  to  purchase  the 
Guaranteed  Interest  or  decide  upon  an 
appropriate  remedial  servicing  action 
pursuant  to  paragraph  2.  SBA  field 
offices  will  transmit  the  decision  in 
writing  to  the  FTA  within  five  days  of 
the  decision.  Lender  agrees  to  provide  a 
transcript  of  account  to  the  SBA  or  the 
FTA  within  10  business  days  of  the 
request  for  the  transcript.  Lender's 
failure  to  comply  with  a  request  for 
transcript  shall  result  in  a  $100  penalty 


payable  to  the  SBA.  If  Lender  is  to 
purchase,  the  FTA  and  the  Lender  will 
reconcile  the  transcripts.  If  Lender  and 
FTA  cannot  agree  on  the  balance  and 
paid-to-date  within  twenty-five  business 
days  fi'om  SBA's  notification  to  FTA.  the 
FTA  will  send  the  Lender's  and  the 
FTA's  transcripts  to  the  appropriate 
SBA  field  office  for  reconciliation  by 
SBA.  Lender  shall  immediately  (within  5 
business  days  from  the  date  the 
transcripts  are  reconciled)  provide  10 
days  advance  written  notice  of  the  date 
of  purchase  to  the  FTA.  Upon  such 
notification.  FTA  shall  within  two 
business  days  notify  the  Registered 
Holder  of  the  pending  repurchase  and 
request  that  the  Registered  Holder 
forward  the  certificate  to  the  FTA.  On 
the  purchase  date.  Lender  will  (without 
additional  notification  from  FTA) 
forward  by  wire  transfer  a  payment  to 
the  FTA  which  includes  the  principal 
balance  outstanding  plus  interest 
through  and  including  the  date  of  the 
wire  transfer  of  funds. 

(b)  Written  demand  by  FTA  upon  SBA 
for  the  purchase  of  the  Guaranteed 
Interest  shall  be  made  not  later  than  one 
hundred  fifty  (150)  calendar  days  after 
the  first  date  of  an  uncured  default  by 
Borrower  on  any  Guaranteed  Interest 
which  for  any  reason  was  not  purchased 
under  Sections  10(a)  or  11.  If  FTA  does 
not  make  such  demand  by  sudi  ISOth 
day,  FTA  shall  he  responsible  for 
accrued  interest  from  the  151st  day  of 
accrued  interest  through  the  period 
ending  30  days  after  the  appropriate 
SBA  field  office  receives  the  purchase 
documentation.  For  the  purposes  of  this 
subparagraph,  the  written  demand  shall 
include  a  transcript  and  final  statement 
of  account  of  the  Guaranteed  Interest 
satisfactory  to  SBA. 

(c)  Upon  receipt  of  the  purchase 
amount  horn  Lender  or  SBA.  FTA  shall 
remit  in  accordance  with  paragraph  7  to 
Registered  Holder  such  amount  less 
applicable  fees  owed  by  the  Registered 
Holder  to  die  FTA  or  SBA,  and  any 
additional  interest  or  late  payment 
charges  due  FTA  pursuant  to  Paragraphs 
6  or  7  hereof.  FTA  may  also  deduct  from 
such  amount  a  final  transfer  charge  for 
the  final  transfer  and  redemption  of  the 
Certificate,  the  amount  of  such  final 
transfer  charge  not  to  exceed  the  normal 
transfer  charge.  Upon  repurchase  of  the 
Guaranteed  Interest  by  Lender,  the 
rights  and  obligations  of  Lender,  FTA 
and  SBA  shall  be  governed  by  the  750 
Agreement  and  any  continuing 
provisions  of  this  Agreement  (as 
applicable). 

11.  Purchase  by  SBA.  If  SBA  is  to 
purchase  the  Guaranteed  Interest  under 
the  procedure  described  in  paragraph 
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10(a)  hereof,  the  Lender  and  the  FTA 
will  transmit  to  SBA  a  transcript  and 
final  statement  of  account  of  the 
Guaranteed  Interest  satisfactory  to  SBA 
within  five  business  days  of  the  request, 
and  SBA  will  reconcile  the  transcripts. 
Lender's  or  FTA's  failure  to  comply  with 
a  request  for  transcript  within  ten 
business  days  shall  result  in  a  $100 
penalty  payable  to  the  SBA  by  the  party 
failing  to  comply.  SBA  shall  within  Ave 
business  days  of  reconciliation  provide 
at  least  ten  days  written  notice  to  the 
FTA  of  the  date  of  purchase.  Upon  such 
notification,  FTA  shall  within  two 
business  days  notify  the  Registered 
Holder  of  the  pending  repurchase  and 
request  that  the  Registered  Holder 
forward  the  certificate  to  the  FTA.  The 
SBA  field  office  will  arrange  to  have 
funds  wired  to  the  FTA.  The  FTA  shall 
forward  such  funds  to  the  Registered 
Holder  within  two  business  days  of 
receipt.  The  payment  of  accrued  interest 
to  the  date  of  purchase  on  a  fixed  rate 
note  shall  be  at  the  rate  provided  in  the 
Note  less  the  Lender's  servicing  fee.  On 
those  loans  with  a  fluctuating  interest 
rate,  SBA's  payment  of  accrued  interest 
shall  be  at  that  rate  in  effect  on  the  date 
of  the  earliest  uncured  Borrower  default 
if  the  loan  is  in  default  or  at  that  rate  in 
effect  at  the  time  of  purchase  if  the  loan 
is  not  in  default,  less  the  Lender's 
servicing  fee.  If  Lender  fails  to  furnish  a 
current  transcript  statement  as  required 
by  paragraph  13(iHiii)  within  ten 
business  days  after  SBA's  request 
therefore,  then  SBA  may  rely  on  the 
certified  statement  of  account,  with 
supporting  documentation,  from  FTA.  If 
any  such  information  shall  be 
inaccurate,  whether  inadvertently  or 
otherwise,  an  appropriate  adjustment  in 
settlement  will  be  made  as 
expeditiously  as  possible.  Under  no 
circumstances  shall  SBA  be  liable  for 
any  amount  attributable  to  any  late 
payment  charges  which  may  be  due 
FTA  or  Registered  Holder.  Upon  written 
demand  by  SBA,  Lender  shall 
immediately  repay  to  SBA  the  amount,  if 
any,  by  which  the  amount  paid  by  SBA 
exceeds  the  amount  of  SBA's  obligation 
to  Lender  under  the  750  Agreement,  and 
the  amount  paid  by  SBA  for  any 
payments  by  Borrower  which  were  not 
remitted  by  Lender  to  FTA  (including 
accrued  interest  thereon),  plus  accrued 
interest  (at  the  interest  rate  provided  in 
the  Note)  computed  on  the  unpaid 
balance  of  the  Guaranteed  Interest  from 
the  date  of  said  purchase  by  SBA  to  the 
date  of  repayment  by  Lender.  Upon 
purchase  of  the  Guaranteed  Interest  by 
SBA,  the  rights  and  obligations  of 
Lender  and  SBA  shall  be  governed  by 
the  750  Agreement  and  any  continuing 


provisions  of  this  Agreement,  and  SBA 
shall  be  deemed  a  transferee  of  the 
Guaranteed  Interest  and  the  final 
Registered  Holder  thereof  with  all  the 
rights  and  privileges  of  such  Registered 
Holder  under  this  Agreement. 

12.  Default  by  Lender.  In  the  event 
Lender  fails  for  any  reason  to  remit  to 
FTA  the  pro  rata  share  with  respect  to 
the  Guaranteed  Interest  of  any  payment 
made  by  Borrower,  pursuant  to 
Paragraph  6  hereof,  for  a  period  of 
seventy-five  (75)  calendar  days  or  more 
from  the  date  such  payment  was  due  at 
the  FTA.  SBA.  wiUiin  thirty  (30) 
business  days  or  as  soon  thereafter  as 
possible  after  receipt  by  SBA  of  written 
notice  from  FTA  of  Lender's  failure  to 
forward  payments  as  provided  in 
Paragraph  6  and  verification  by  SBA  of 
uncured  Lender  default,  shall  purchase 
(through  FTA)  the  Guaranteed  Interest 
from  Registered  Holder  pursuant  to 
Paragraph  11  hereof,  provided  however, 
that  under  no  circumstances  shall  SBA 
be  liable  for  any  amount  attributable  to 
any  late  payment  charge.  If  SBA 
purchases  from  Registered  Holder 
pursuant  to  this  Paragraph,  and  if 
Borrower  has  not  been  in  uncured 
default  on  any  payment  due  under  the 
Note  for  more  than  sixty  (60)  calendar 
days,  SBA  shall  have  the  option  (i)  to 
require  Lender  to  purchase  the 
Guaranteed  Interest  form  SBA  for  an 
amount  equal  to  the  amount  paid  by 
SBA  to  Registered  Holder  plus  accrued 
interest  (at  the  interest  rate  provided  in 
the  Note)  from  the  date  of  the  SBA 
purchase  to  the  date  of  Lender's 
repurchase  plus  a  penalty  equal  to  20% 
of  the  amount  paid  by  SBA;  or  (ii)  to 
require  Lender  to  pay  to  SBA  a  penalty 
equal  to  20%  of  the  amount  paid  by  SBA 
to  Registered  Holder.  If,  on  the  date  SBA 
purchases  the  Guaranteed  Interest  from 
Registered  Holder  pursuant  to  this 
Paragraph,  Borrower  shall  be  in  uncured 
default  on  any  payment  due  on  the  Note 
for  more  than  sixty  (60)  calendar  days, 
then  the  provisions  of  Paragraph  11 
hereof  shall  become  applicable, 
including  the  obligation  of  Lender  to 
repay  to  SBA  (i)  the  amounts  paid  by 
SBA  to  Registered  Holder  in  excess  of 
the  amount  of  SBA's  obligation  to 
Lender  under  the  750  Agreement,  and  (ii) 
any  payments  by  Borrower  which  were 
not  remitted  by  Lender  to  FTA,  plus 
accrued  interest  (at  the  interest  rate 
provided  in  the  Note)  computed  on  the 
unpaid  balance  of  the  Guaranteed 
Interest  plus  the  20%  penalty  described 
above.  If  Lender  fails  to  furnish  a 
current  transcript  statement  as  required 
by  Paragraph  13(i)-(iii)  within  ten 
business  days  after  SBA's  request 
therefore,  then  SBA  may  rely  on  the 


certified  statement  of  account,  with 
supporting  documentation,  from  FTA.  If 
any  such  information  shall  be 
inaccurate,  whether  inadvertently  or 
otherwise,  an  appropriate  adjustment 
and  settlement  will  be  made  as 
expeditiously  as  possible. 

13.  Other  Obligations  of  Lender. 
Lender  hereby  consents  to  the  purchase 
of  the  Guaranteed  Interest  by  SBA  in 
accordance  with  Paragraphs  11  and  12 
hereof,  and  shall,  within  ten  business 
days  of  a  request  therefor  and  without 
charge,  furnish  to  SBA  and  to  FTA;  (i)  A 
transcript  of  account,  (ii)  a  current 
certified  statement  of  the  unpaid 
principal  and  interest  then  owed  by 
Borrower  on  the  Note,  and  (iii)  a 
statement  covering  any  payments  by 
Borrower  not  remitted  by  Lender  to 
FTA.  Upon  request  by  FTA  at  any  time, 
Lender  shall  issue  at  no  charge  a 
certiHed  statement  of  the  outstanding 
principal  amount  of  the  Guaranteed 
Interest  and  the  effective  interest  rate  on 
the  Note  as  of  the  date  of  such  certified 
statement.  Failure  to  provide  such 
information  shall  result  in  a  $100  penalty 
payable  to  SBA.  Lender  agrees  that 
purchase  of  the  Guaranteed  Interest  by 
SBA  does  not  release  or  otherwise 
modify  any  of  Lender's  obligations  to 
SBA  arising  from  the  Loan  or  the  750 
Agreement,  and  that  such  purchase  does 
not  waive  any  of  SBA's  rights  against 
Lender.  Lender  also  agrees  that  SBA.  as 
the  final  owner  of  the  Guaranteed 
Interest  under  this  Agreement,  in 
addition  to  all  its  rights  under  the  750 
Agreement  with  Lender,  shall  also  have 
the  right  to  set-off  against  Lender  all 
rights  inuring  to  SBA  under  this 
Agreement  against  SBA's  obligation  to 
Lender  under  the  750  Agreement.  After 
any  purchase  of  the  Guaranteed  Interest 
by  SBA,  Lender  shall  assign,  transfer 
and  deliver  the  Note  and  related  loan 
documents  to  SBA  upon  the  written 
request  of  SBA. 

14.  Default  by  Fiscal  and  Transfer 
Agent.  In  the  event  FTA  receives  any 
payment  from  Lender  or  SBA  which 
FTA  fails  to  remit  to  Registered  Holder 
pursuant  to  this  Agreement,  Registered 
Holder  shall  have  the  right  to  make 
written  demand  upon  FTA  for  any 
payment  unremitted  by  FTA.  If  FTA 
fails  to  remit  any  such  payment  within 
ten  (10)  business  days  of  such  demand. 
Registered  Holder  shall  have  the  right  to 
make  written  demand  upon  SBA 
therefor.  SBA  shall  make  such  payment 
to  Registered  Holder  within  thirty  (30) 
business  days  or  as  soon  thereafter  as 
possible  of  receipt  of  such  written 
demand,  provided  SBA  can  verify  the 
non-payment  by  FTA.  SBA  shall  make 
such  payment  directly  to  Registered 


Holder  in  the  amount  of  the  uiuemitted 
payment  plus  interest  at  the  Certificate 
rate  to  the  date  of  payment  by  SBA. 
FTA  shall  repay  SBA  for  such  payment 
by  SBA  to  Registered  Holder  within  ten 
(10)  business  days  after  receipt  of 
written  demand  by  SBA  in  an  amount 
equal  to  the  payment  by  SBA  to 
Registered  Holder  plus  interest  (at  the 
interest  rate  provided  in  the  Certificate) 
computed  on  the  unpaid  balance  of  the 
Guaranteed  Interest,  from  the  date  of 
SBA's  payment  to  Registered  Holder  to 
the  date  of  FTA's  repayment  to  SBA. 
Such  payment  will  not  affect  FTA's 
liability  for  a  late  payment  charge  under 
paragraph  7(d). 

15.  Prepayment  or  Refinancing  by 
Borrower.  For  loans  approved  by  or  on 
behalf  of  SBA  after  February  14. 1985. 
Lender  shall  transmit  written  notice  to 
FTA  of  Borrower's  intent  to  make  (by 
refinancing  or  otherwise  and  pursuant  to 
the  terms  of  the  Note)  a  partial 
prepayment  of  principal  subject  to  this 
paragraph,  or  a  total  prepajTnent  of 
principal.  Such  written  notice  shall  be 
received  by  FfA  at  least  ten  (10) 
business  days  prior  to  prepayment  date. 
The  "prepayment  date"  is  the  date  prior 
to  maturity  that  Lender  has  established 
with  the  FTA  on  which  immediately 
available  funds  shall  be  delivered  to  the 
FTA.  Lender's  notice  to  FTA  shall 
contain  the  following:  (a)  the 
prepayment  date,  (b)  the  principal 
amount  being  prepaid,  (c)  the  accrued 
interest  due  the  FTA  as  of  prepayment 
date  (interest  shall  accrue  through  and 
including  the  calendar  day  immediately 
prior  to  the  date  funds  are  wired  to  the 
FTA),  and  (d)  a  certification  by  Lender 
that  to  the  best  of  its  knowledge  and 
belief  the  prepayment  funds  are  either 
Borrower's  own  funds,  or  funds 
borrowed  by  Borrower  (whether  or  not 
guaranteed  by  SBA)  pursuant  to  a 
separate  transaction,  and  the 
prepayment  is  in  accordance  with  the 
terms  of  this  paragraph  and  the  Note, 
and  applicable  law.  This  certification  is 
intended  to  guard  against  Lender's 
unilateral  repurchase  of  the  Guaranteed 
Interest  from  the  Registered  Holder 
without  prior  written  permission  from 
SBA.  Lender's  failure  to  provide  such 
timely  certification  shall  result  in  a  $100 
penalty  against  Lender  payable  to  the 
SBA  through  the  FTA.  Lender  is 
obligated  to  wire  payment  on  the  10th 
day  without  notification  from  the  FTA.  If 
the  FTA  is  not  paid  by  the  10th  day, 
interest  continues  to  accrue  to  the  day 
immediately  prior  to  the  date  payment  is 
received  by  the  FTA. 

A  partial  prepayment  of  principal 
subject  to  this  Paragraph  is  any  payment 
which  is  greater  than  20%  of  the 


principal  balance  outstanding  at  the 
time  of  prepayment.  FTA  is  not  required 
to  accept  any  prepayment  except  as 
described  herein.  FTA  sha!!  upon  receipt 
of  notice  pursuant  to  this  Paragraph 
advise  Lender  of  the  outstanding 
principal  amount  and  the  accrued 
interest  due  FTA  as  of  prepayment  date, 
plus  any  additional  interest  and  late 
payment  charges  pursuant  to  paragraph 
6  or  7  hereof.  On  prepayment  date. 
Lender  shall  remit  to  FTA  the  total 
amount  to  be  paid  to  FTA  by  wire 
transfer.  For  loans  approved  prior  to 
February  15, 1985,  Lender  shall  forward 
any  prepayment  to  the  FTA  by  wire 
transfer  wihtin  three  business  days  of 
receipt  of  the  prepayment  from  the 
Borrower. 

16.  Option  to  Purchase  by  SBA. 
Pursuant  to  the  750  Agreement,  SBA 
shall  at  any  time  have  the  option  to 
purchase  the  outstanding  balance  of  the 
Guaranteed  Interest  plus  interest  at  the 
Note  rate  less  the  Lender's  servicing  fee. 
Failure  by  Registered  Holder  to  submit 
the  Certificate  to  FTA  for  redemption  by 
the  date  specified  by  SBA  or  FTA  will 
not  entitle  Registered  Holder  to  accrued 
interest  beyond  such  date. 

17.  Separate  or  Side  Agreements. 
Separate  or  side  agreements  between 
Lender  and  Registered  Holder,  between 
a  Registered  Holder  and  a  subsequent 
transferee,  between  FTA  and  Lender,  or 
between  FTA  and  any  Registered 
Holder,  shall  not  in  any  way  obligate 
SBA  to  make  any  payment  except  as 
provided  herein,  nor  shall  it  modify  the 
nature  or  extent  of  SBA's  rights  or 
obligations  under  the  terms  of  this 
Agreement  or  of  the  750  Agreement. 
Furthermore,  any  such  side  agreement 
which  has  the  effect  of  distorting  the 
information  supplied  to  SBA  is 
prohibited. 

18.  Indemnity  and  Force  Majeure. 
Each  party  to  this  Agreement  (including 
FTA),  for  itself  and  its  successors  and 
assigns,  agrees  to  indemnify  and  hold 
harmless  any  other  party  (including 
FTA)  against  any  liability  or  expense 
arising  under  this  Agreement  which  is 
due  to  its  negligence  and/or  breach  of 
contractual  obligation,  except  that  no 
party  hereto  (including  FTA)  shall  be 
liable  to  any  other  party  or  to  Registered 
Holder  for  any  action  it  takes,  suffers  or 
omits  that  is  (i)  authorized  by  this 
Agreement  or  (ii)  pursuant  to  a 
communication  received  by  such  party 
(including  FTA)  from  any  other  party  or 
from  Registered  Holder  which  is  not 
contrary  to  this  Agreement  and  which  a 
prudent  person  in  like  circumstances 
would  reasonably  believe  to  be  genuine, 
lawful  and  duly  authorized  by  the 
sender.  If  any  party  hereto  (including 


FTA)  is  in  doubt  as  to  the  applicability 
of  this  A^eement  to  a  communication  it 
has  received,  it  may  refer  the  matter  to 
SBA  for  an  opinion  as  to  whether  it  may 
take,  suffer  or  omit  any  action  pursuant 
to  such  communication.  Under  no 
circumstances,  however,  shall  any  party 
hereto  (including  FTA)  be  held  liable  to 
an  person  or  entity  for  special  or 
consequential  damages  or  for  attorneys' 
fees  or  expenses  in  connection  with  its 
performance  under  this  Agreement.  If 
any  party  hereto  (including  FTA)  shall 
be  delayed  in  its  performance  hereunder 
or  prevented  entirely  or  in  part  fi-om 
completing  such  performance  due  to 
causes  or  events  beyond  its  control 
(including  and  without  limitation.  Act  of 
God;  postal  malfunction  or  delay; 
interruption  of  power  or  other  utiUty, 
transportation  or  communication 
services;  act  of  civil  or  military 
authority;  sabotage;  national  emergency; 
war  explosion,  flood,  accident, 
earthquake  or  other  catastrophe;  fire; 
strike  or  other  labor  problem;  legal 
action;  present  or  future  law, 
governmental  order,  rule  or  regulation; 
or  shortage  of  suitable  parts,  materials, 
labor  or  transportation]  such  delay  or 
non-performance  shall  be  excused  and 
the  reasonable  time  for  performance  in 
connection  with  this  Agreement  shall  be 
extended  to  include  the  period  of  such 
delay  or  non-performance. 

19.  Fees  and  Penalties.  Lender  and 
Registered  Holder  shall  be  responsible 
for  payment  of  fees  and  penalties 
required  of  them  by  this  Agreement 
which  are  in  efl^ect  on  the  date  of  this 
transaction  and  as  published  from  time 
to  time  in  the  Federal  Register.  If  any 
fees  or  penalties  called  for  in  this 
document,  including  but  not  limited  to 
those  described  in  sections  6, 10, 11, 12, 
13,  or  15,  are  not  remitted  on  a  timely 
basis  by  Lender,  FTA  and  SBA  reserve 
the  right  to  withhold  same  from  the 
settlement  of  any  future  guaranteed 
interest  sale  or  payment  on  any 
defaulted  guarantee  loan  in  the  Lender's 
portfolio.  The  FTA  will  forward  any 
penalties  due  SBA  at  the  end  of  each 
month. 

20.  Emergency  Repurchase  Authority 
by  Lender  In  a  critical  situation  in 
which  the  Borrower's  ability  to  remain 
in  business  is  directly  dependent  upon  a 
change  in  the  provisions  relating  to 
Borrower's  installment  payments,  SBA 
may  permit  Lender  to  repurchase  the 
Guaranteed  Interest  from  the  Registered 
Holder  if  all  the  following  conditions 
exist:  (i)  Lender  has  submitted  a  written 
request  to  the  relevant  SBA  field  office 
serviciiig  the  loan,  which  includes  the 
current  financial  statements  from  the 
Borrower,  and  either  a  written  decline  to 
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a  speciHc  request  for  a  change  in  the 
terms  and  conditions  from  the 
Registered  Holder  either  directly 'or 
through  the  FT  A,  or  a  written  statement 
from  the  FTA  that  the  Registered  Holder 
did  not  respond  to  a  servicing  request  or 
that  the  loan  is  part  of  a  pool;  (ii)  the 
proposed  change  in  the  terms  and 
conditions  is  solely  for  the  benefit  of  the 
Borrower:  (iii)  the  Lender  has  certified 
that  it  will  make  the  requested  change  in 
the  terms  and  conditions  if  repurchase  is 
approved  by  SBA;  and  (iv)  the  SEA  field 
office  has  reviewed  the  financial 
statements  of  the  Borrower  and 
whatever  additional  information  is 
necessary,  and  has  concluded  that  an 
emergency  exists  in  which  the 
Borrower's  business  will  probably  fail  if 
the  change  is  not  approved  and  that  the 
business  will  probably  survive  if  the 
change  is  approved. 

If  all  conditions  are  met,  the  field 
office  may  approve  the  purchase  by  the 
Lender  of  the  Guaranteed  Interest. 
Guaranteed  Interests  purchased  using 
this  procedure  may  not  be  resold  until 
the  Borrower  has  made  all  payments  as 
scheduled  on  the  Note  for  a  period  of 
twelve  consecutive  months. 

21.  Inconsistent  Provisions  and 
Caption  Headings.  Any  inconsistency 
between  this  Agreement  and  the  750 
Agreement  shall  be  resolved  in  favor  of 
this  Agreement.  Any  inconsistency 
between  this  Agreement  and  Title  13, 
Code  of  Federal  Regulations,  shall  be 
resolved  in  favor  of  title  13.  The 
provisions  of  the  Secondary  Market 
Regulations  (Title  13,  Code  of  Federal 
Regulations.  Part  120)  in  effect  on  the 
date  of  this  transaction  and  as  may  be 
amended  from  time  to  time  in  the 
Federal  Register,  apply  to  this 
agreement  unless  explicitly  stated  to  be 
inapplicable.  The  caption  headings  for 
the  various  paragraphs  herein  are  for 
ease  of  reference  only  and  are  not  to  be 
deemed  part  of  these  Terms  and 
Conditions. 

In  consideration  of  the  mutual 
promises  herein  contained,  the  parties 
agree  to  all  the  provisions  of  this 
Agreement.  IN  WITNESS  WHEREOF, 
the  parties  have  executed  this  multi- 
page  Agreement  this day  of 

,  19 .  (SBA  Warranty  Date. 

supplied  by  SBA)  in  New  York  State. 

(Registered  Holder) 

By:  

Title:  

Date: ■ 


(Lender) 

By:  

Title:  — 
Date:  — 


Small  Business  Administration 

By:  Administrator,  Small  Business 

Administration 
Examined  and  accepted  by  Fiscal  and 

Transfer  Agent  by: 

Colson  Services  Corp.,  P.O.  Box  54,  Bowling 
Green  Station.  New  York.  New  York  10274 

Note. — The  guarantee  of  SBA  relates  to  the 
unpaid  principal  balance  of  the  guaranteed 
portion  and  the  interest  due  thereon.  Any 
premium  paid  by  the  registered  holder  for  the 
guaranteed  interest  is  not  covered  by  SBA's 
guarantee  and  is  subject  to  loss  in  the  event 
of  prepayment  or  default. 

This  form  is  required  to  obtain  a  benefit. 

Attachmenl  1— Form  1086— Sample  Cal- 
culatioa  of  Lemlef's  ft  Investor's 
Shares  of  a  Borrower's  Payment 

Total  borrower 

payment  received  by  lender....        $3,450.05 
Total  interest  payment: 

Borrower's  balance $288,857.10 

Multiplied  by  twrrower's  in- 
terest rate  (percent) 11.250 

Multiplied    liy     numl>er    of 
paid  interest  days 31 

Divided  by  interest  calendar 
basis 365 

Total  interest  payment $2,759.97 

Investor's    share    of    interest 
payment: 

Borrower's  balance $288,857.10 

Multiplied  by  percent  of  loan 

sold  to  investor 90.000 

Multiplied   by    interest    rale 

sold  (percent) 9.250 

Multiplied    by    number    of 

paid  interest  days  ■ 31 

Divided  by  interest  calendar 

basis  * 365 

Investor's  share  of  inter- 
est payment  to  be  re- 
mitted to  the  FTA $2,042.38 

Lender's  share  of  interest  pay- 
ment: 

Borrower's     balance     multi- 
plied by $288,857.10 

Percent  of  loan  retained  by 

lender 10.000 

Multiplied  by  borrower's  in- 
terest rate  (percent) 11.250 

Multiplied     by     number    of 

paid  interest  days 31 

Divided  by  interest  calendar 
basis 365 

I.ender's  share  of  inter- 
est payment  to  be  re- 
tained by  lender $276.00 

Lender's  service  fee: 

Total  interest „..  $2,759.97 

Minus  investor's  interest $2,042.38 

Minus  lender's  Interest $276.00 

Lender's  service  fee  to 
be  retained  by  lender....  $441.59 

Total  iKtrrower 
Payment  received  by  lender....       $3,450.05 


Attachment  1— Fonn  1086 — Sample  Cal- 
culalion  of  Lender's  &  Investor's 
Shares  of  a   Bonower's   Payment — 

Continued 

Total  principal  payment: 

Borrower's  total  payment $3,450.05 

Minus  total  interest $2,759.97 

Total  principal  payment ...  $890.08 

Investor's    share    of   principal 
payment: 

Total  principal  payment $690.08 

Multilplled  by  percent  of 
loan  sold  to  investor 90.000 

Investor's  share  of  prin- 
cipal payment  to  l>e 
remitted  to  the  FTA $621.07 

lender's    share    of    principal 
payment 

Total  principal  payment $690.08 

Minus  investor's  principal 
payment $621.07 

Lender's  share  of  princi- 
pal payment  to  be  re- 
tained by  lender $69.01 

Total    to   l>e   remitted    to   the 

FTA: 

investor's  share  of  interest 
payment $2,042.38 

Plus  investor's  share  of  prin- 
cipal payment $621.07 

Total  to  be  remitted  to 

the  FTA $2,663.45 

Total   to   be   retained   by   the 

lender 

Lender's  share  of  interest 
payment $276.00 

Plus  lender's  share  of  princi- 
pal payment ™ —  $69.01 

Plus  lender's  service  fee.... — ..  $441.59 

Total  to  lie  retained  by 
the  lender $786.60 

Payment  distribution  proof: 

Borrower's  total  payment $3,450.05 

Minus  total  to  l>e  remitted  to 

the  FTA - $2,663.45 

Minus  total   to  be  retained 

by  the  lender $786.60 

Payment  distribution 
proof..„ ($0.00) 

Note. — Figures  shown  are  for  illusttutive  pur- 
poses only. 

I  This  example  utilizes  an  acluul  numttcr  of 
days  in  each  month  with  a  36.S  days  per  year 
txisis 

*  This  sume  procedure  may  also  be  utilized  for  a 
constant  30  days  in  each  month  with  a  360  days 
per  year  basis. 

Attachment  2— Form  1086  SBA  Field 
Office  Codes 

Office  Code  and  City 

Region  1 

0172    Augusta,  ME 


0101 
0189 


Boston,  MA 
Concord,  NH 
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0156 

Hartford,  CT 

0150 

Montpelier,  VT 

0165 

Providence.  RI 

0130 

Springfield,  MA 

Region  2 

0296 

Buffalo,  NY 

0206 

Elmira.NY 

0252 

Hato,  Rey,  PR 

0235 

Melville,  NY 

0299 

Newarii,  NJ 

0202 

New  York,  NY 

0248 

Syracuse,  NY 

Region  3 

0373 

Baltimore,  MD 

0325 

Charleston,  WV 

0390 

Clarksburg,  WV 

0316 

Harrisburg,  PA 

0303 

Philadelphia,  PA 

0358 

Pittsburgh,  PA 

0304 

Richmond,  VA 

0353 

Washington,  DC 

0318 

Wilkes-Barre,  PA 

0341 

Wilmington.  DE 

Region  4 

0405 

Atlanta,  GA 

0459 

Birmingham,  AL 

0460 

Charlotte,  NC 

0464 

Columbia,  SC 

0438 

Gulfport,  MS 

0470 

Jackson,  MS 

0491 

facksonville,  FL 

0457 

Louisville,  KY 

0455 

Miami,  FL 

0474 

Nashville.  TN 

Regie 

n5 

0507 

Chicago,  IL 

0549 

Cleveland.  OH 

0545 

Cincinnati,  OH 

0593 

Columbus,  OH 

0515 

Detroit,  MI 

0562 

Indianapolis,  IN 

0563 

Madison,  WI 

0547 

Marquette,  MI 

0543 

Milwaukee,  WI 

0508 

Minneapolis,  MN 

0517 

Springfield,  IL 

Region  6 

0682 

Albuquerque.  NM 

0637 

Corpus  Christi,  TX 

0610 

Dallas.  TX 

0677 

El  Paso,  TX 

0623 

Fort  Worth.  TX 

0639 

Harlingen,  TX 

0671 

Houston,  TX 

0669 

Little  Rock,  AR 

0678 

Lubbock.  TX 

0679 

New  Orleans,  LA 

0680 

Oklahoma  City,  OK 

0681 

San  Antonio,  TX  ' 

Region  7 

0736 

Cedar  Rapids.  lA 

0761 

Des  Moines.  lA 

0709 

Kansas  City,  MO 

0766 

Omaha.  NE 

0721 

Springfield,  MO 

0768 

SL  Louis,  MO 

0767 

Wichita,  KS 

Region  8 

0897 

Casper,  WY 

0811 

Denver,  CO 

0875 

Fargo,  ND 

0885 

Helena,  MT 

0883 

Salt  Lake  City,  UT 

0876 

Sioux  Falls,  SD 

Region  9 

0995 

Agana,  GU 

0942 

Fresno,  CA 

0951 

Honolulu,  HI 

0944 

Las  Vegas,  NV 

0914 

Los  Angeles,  CA 

0988 

Phoenix,  AZ 

0931 

Sacramento,  CA 

0954 

San  Diego,  CA 

0912 

San  Francisco.  CA 

0920 

Santa  Ana,  CA 

Region  10 

1084 

Anchorage,  AK 

1087 

Boise,  ID 

1086 

Portland,  OR 

1013 

Seattle,  WA 

1094 

Spokane,  WA 

Attachment  3— Form  1086 

Example  of  Penalty  Calculation  for  Late 
Lender  Remittance  of  Borrower 
Payment 

(Paragraph  6(c)) 

Example  1.  Assume  (a)  that  a  $1,000 
payment  received  by  Lender  as  a 
regularly  scheduled  Borrower  payment 
is  received  by  the  FTA  on  the  tenth  (a 
business  day)  of  the  month  following 
receipt  by  Lenden  (b)  that  the  interest 
rate  on  the  note  less  the  Lender's 
servicing  fee  is  9.25%;  and  (c)  that 
interest  is  calculated  on  a  30/360  basis. 

(a)  The  late  penalty  is  the  greater 
of  $100  or  5%  of  the  payment 
amount,  subject  to  a  S5.000 
maximum  on  Lender's  total 
monthly  remittance. 
$1.000X5% =$50.  The  penalty  is 

$100 $100 

(b)  A  penalty  equal  to  the  interest 
on  the  unremitted  amount  at  the 
rate  provided  in  the  Note  (less 
the  rate  of  the  Lender's  servic- 
ing fee). 

Unremitted  amount $1,000 

Multiplied  by  note  rate  minus 
Lender's  servicing  fee  (per- 
cent)    9.25 

Multiplied  by  number  of  late 
days 5 

Divided  by  interest  calendar 
basis 360 


(c)  A  late  penalty  charge  calculat- 
ed at  a  rate  of  12%  per  annum 
on  the  unremitted  amount 

Unremitted  amount . „„.._.... 

Multiplied  by  12% 

Multiplied   by   numl>er  of  late 

days ~ 

Divided    by    interest    calendar 
iMsis ~ ~.. 


Total  penalty. 


$1.28 


$ijno 

12 

5 

960 

$1.67 
$102.95 


Attachment  3 — Form  1086 

Example  of  Penalty  Calculation  for  Late 
Lender  Remittance  of  Borrower 
Payment 

(Paragraph  6(c)) 

Example  2.  Assume  (a)  that  a 
$5,145.96  payment  received  by  Lender  as 
a  regularly  scheduled  Borrower  payment 
is  received  by  the  FTA  on  the  fifteenth 
of  the  month  (a  business  day)  following 
receipt  by  Lender,  (b)  that  the  interest 
rate  on  the  note  less  the  Lender's 
servicing  fee  is  8.75%;  and  (c)  that 
interest  is  calculated  on  an  actual/365 
basis. 

(a)  The  late  penalty  is  the  greater 
of  $100  or  6%  of  the  payment 
amount,  subject  to  a  $5,000 
maximum  on  Lender's  total 
monthly  remittance. 
$5.145.96X5% =$257.30  The 
penalty  is  $257.30 $257.30 

(b)  A  penalty  equal  to  the  interest 
on  the  unremitted  amount  at  the 
rate  provided  in  the  Note  (less 
the  rate  of  the  Lender's  servic- 
ing fee). 

Unremitted  amount —  $5,145.96 

Multiplhed  by  note  rate  minus 
Lender's  servicing  fee  (per- 
cent)   _.._ ~.  8.75 

Multiplied  by  numl>er  of  late 
days 10 

Divided  by  interest  calendar 
basis 365 

$12.34 

(c)  A  late  penalty  charge  calculat- 
ed at  a  rate  of  12%  per  annum 
on  the  unremitted  amount. 

Unremitted  amount.. - $5,145.96 

Multiplied  by  12%  (percent) 12 

Multiplied  by  number  of  late 

days - 10 

Divided    by    interest    calendar 

basis 385 

$16.92 
Total  penalty $286.56 


Attachment  4— Form  1088 

Please  Note:  Public  reporting  burden 
for  this  collection  of  information  is 
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estimated  to  average  3  hours  and  45 
minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to:  Chief, 
Administrative  Information  Branch, 
Room  200,  U.S.  Small  Business 
Administration,  1441  L  Street  NW., 
Washington.  DC  20416:  and  to  the  Office 
of  Information  and  Regidatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

(FR  Doo.  88-15587  Filed  7-11-88;  8:45  am) 
nUMQ  CODE  MtS-OI-M 

ILJCOTM  Ma  01/01-S343] 

The  Argonauts  MESSIC  Corp.; 
Isauancaof  a  Small  Bualnass 
Investment  Company  Ucanaa 

On  Mardi  18. 1988,  a  notice  was 
published  in  die  Fedacal  Ragistar  (53  FR 

9018)  stating  that  an  application  had 
been  filed  by  The  Argonauts  MESBIC 
Corporation.  155  North  Beacon  Street. 
Brighton.  Massadiusetts  02135.  with  the 
Small  Business  Adnrinistratioa  (SBA) 
pursuant  to  i  107.102  of  the  Regalations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1988))  for  a 
license  to  operate  as  a  small  business 
investment  company. 

Interested  parties  were  given  until  the 
close  of  business  on  Aprfl  17. 1988,  to 
submit  their  comments  to  S»BA.  No 
comments  were  received. 

Notice  is  hereby  given  that  puxsuaBt 
to  section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
sfter  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  01/01-6343  on  |une 
17. 1988,  to  The  Argonauts  MESBIC 


Corporation,  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Asaistaace 
Program  No.  59.011.  Small  Buaineaa 
Investment  Companies) 
Robert  G.  linebeny. 
Deputy  Associate  Administrator  for 
Investment. 
Dated  )uly  5. 1968. 

|FR  Doc  88-15585  Filed  7-ll-«):  8:45  amj 
BNJJNa  cooc  Mns-oi-« 


DEPARTMEHT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  on  Detonation 
Testing  in  Reciprocating  Aircraft 
Engines 

aqency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  availability  of 
advisory  circular  (AC). 

summary:  This  notice  is  to  notify  the 
aviation  public  of  the  issuance  of  AC 
No.  33.47-1.  Detonation  Testing  in 
Reciprocating  Aircraft  Engines,  which 
provides  guidance  material  for 
acceptable  means  of  demonstrating 
compliance  with  §  33.47  of  Part  33  of  the 
Federal  Aviation  Regulations. 

FOR  FURTHER  INFORMATION  CONTACT 

George  Mukahy.  Engine  and  Propeller 
Standards  Staff.  ANE-110.  Aircraft 
Certification  Division.  Federal  Aviation 
Administration,  New  England  Region.  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803; 
telephone  (617)  273-7077. 

SUFMnnNTARV  MFOWMATIOK 

Interested  parties  were  given  the 
opportraiity  to  review  and  comment  on 
the  draft  AC  during  the  proposal  and 
development  phases.  The  notice  to 
announce  the  availability  of  and  request 
comments  to  the  draft  AC  was 
published  in  the  Federal  Register  on 


November  5. 1988.  All  comments  were 
considered  and  appropriate  comments 
were  incorporated  in  the  AC. 

AC  No.  33.47-1  was  issued  by  the 
Engine  and  Propeller  Certification 
Directorate  in  Burlington, 
Massachusetts,  on  June  22. 1988. 

A  copy  of  AC  No.  33.47-1  may  be 
obtained  by  writing  to  the  U.S. 
Department  of  Transportation. 
Subsequent  Distribution  Section.  M- 
494.3,  400  Seventh  Street  SW., 
Washington.  DC  20590. 

Issued  in  Burlington,  Massachusetts,  oil 
fune  27. 198& 
nmolhy  P.  Forte. 

Acting  Director,  New  Enghnd Region. 
|FR  Doc.  88-15433  Filed  7-11-8S:  8:45  am] 

BtLUNQ  cooc  4«10-t3-« 


UNITED  STATES  INFORMATION 
AGENCY 

United  States  Advisory  Commission 
on  Pul}llc  Diplomacy;  Meeting 

A  meeting  of  the  U.S.  Advisory 
Commission  on  PubHc  Diplomacy  wdl 
be  held  July  20, 1988,  in  Room  600. 301 
4th  Street  SW..  Washington.  DC  from 
11:00  a.m.  to  12:30  p.m. 

The  Commission  will  meet  with  USIA 
Comptroller  Stanley  Silverman  for  a 
briefing  on  TV  Marti  and  Mr.  Peter 
Galbraith.  Professional  Staff  Member. 
Committee  on  Foreign  Relations,  for  a 
discussion  of  USIA  reoi;ganization. 

Please  call  Gloria  Kalamets.  (202)  485- 
2468,  if  you  are  interested  in  attending 
the  meeting  since  space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  July  6. 19881 
Charles  N.  Canestio, 

Management  Analyst.  Federal  Keghler 

Liaison^ 

|FR  Doc.  88-15552  FIM  7-ll-«8:  S9«S  am) 

SIUINO  coot  S230-0t-M 
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Ttws  section  of  ttw  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  tt>e  Sunshir)e 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e){3). 


CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  date:  10:00  a.m.,  Wednesday, 

July  13, 1988. 

location:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 
STATUS:  Open  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 

Preliminary  1990  Budget 

The  staff  will  brief  the  Commission  on 
issues  related  to  the  budget  for  fiscal  year 
1990. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDfTIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  301-492-8800. 
Sheldon  D.  Butts. 
Deputy  Secretary. 
July  8, 1988. 

[FR  Doc.  88-15692  Filed  7-8-88;  3:52  pm| 

BILUN6  COOE  63S5-01-M 
COPYRIGHT  ROYALTY  TRIBUNAL 

TIME  AND  date:  Wednesday,  July  20, 

1988, 10:00  a.m. 

place:  1111  20th  Street,  NW..  Suite  450, 

Washington,  DC  20036. 

STATUS:  Closed  pursuant  to  a  vote  taken 

July  7, 1988. 

MATTERS  TO  BE  CONSIDERED: 

Adjudication  of  the  1986  jukebox  royalty 
fund  distribution  proceeding. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Robert  Cassler,  General 
Counsel,  Copyright  Royalty  Tribunal, 
1111  20th  Street,  NW.,  Suite  450, 
Washington,  DC  20036,  202-653-5175. 

Dated:  July  8, 1988. 
Edward  W.  Ray. 
Acting  Chairman. 

(FR  Doc.  88-15691  Filed  7-8-88;  3:52  pm) 
BIUJNQ  CODE  141(M»-« 

EQUAL  EMPLOYMENT  OPPORTUNrTY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  53  FR  24398, 

Tuesday,  June  28, 1988. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:00  p.m.  (eastern  time) 
Wednesday,  July  6, 1988. 

CHANGE  IN  THE  MEETING:  The  Closed 
portion  of  the  meeting  has  been 
cancelled. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart, 
Executive  Officer,  Executive  Secretariat, 
(202)  634-6748. 

Date:  July  7, 1988. 

Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat 
This  Notice  Issued  July  7, 1988. 

[FR  Doc.  88-15647  Filed  7-8-88;  3:14  pmj 

BIUING  CODE  67S0-0S-II 


EQUAL  EMPLOYMENT  OPPORTUNrTY 
COMMISSION. 

DATE  AND  TIME:  9:30  a.m.  (eastern  time) 
Tuesday,  July  19, 1988. 

PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room,  No.  20O-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Building,  2401  "E"  Street,  NW., 
Washington,  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be 
Open  to  the  Public  and  Part  will  be 
Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Vote(8). 

2.  A  Report  on  Commission  Operations 

(Optional). 

Closed  Session 

1.  Agency  Adjudication  and  Determination 

on  Federal  Agency  Discrimination 
Complaint  Appeals. 

2.  Litigation  Authorization:  General  Counsel 

Recommendations. 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
the  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  of  future  Commission 
sessions.  Please  telephone  (202)  634-6748  at 
all  times  for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart, 
Executive  Officer,  Executive  Secretariat 
ou  (202)  634-6748 


Date:  July  7. 1988. 
Frances  M .  Hart, 

Executive  Officer.  Executive  Secretariat 
This  Notice  issued  July  7, 1988. 

[FR  Doc.  88-15648  Filed  7-8-88;  3:14  pm] 
BtUJNG  CODE  67S<M»-« 

FEDERAL  RESERVE  SYSTEM,  BOARD  OF 
GOVERNORS 

TIME  AND  date:  11:00  a.m.,  Monday,  July 
18,1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Policy  proposals  regarding  a  drug  testing 

program. 

2.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  July  8. 1988. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-1 5895  Filed  7-*-88;  3:56  pm ) 

aiUJNG  CODE  6210-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  July  11, 18.  25,  and 

August  1, 1988. 

place:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  July  11 

Tuesday,  July  12 

10:00  a.m. 

Annual  BrieHng  by  INPO  (Public  Meeting). 
2:00  p.m. 

Briefing  on  Policy  Paper  for  Plant  Life 
Extension  (Public  Meeting). 

Wednesday,  July  13 
1:00  p.m. 
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Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting). 

Thursday,  July  14 

10:00  a.m. 

Briefing  on  Final  Rule  on  10  CFR  Part 
50.46 — ECCS  Acceptance  Criteria 
(Appendix  K)  (Public  Meeting). 
2:00  p.m. 

Periodic  Briefing  by  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Vole  (Public 
Meeting). 

a.  Final  Rule  for  Revision  to  10  CFR  Part  72 
Entitled.  "Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Nuclear 
Fuel  and  High-Level  Radioactive  Waste" 
and  Conforming  Amendments 
(Tentative). 

b.  Slioreham — Interveners'  Motion  for 
Reconsideration  of  Commission  Decision 
(Tentative). 

c.  Licensing  Board  Decision  on  Operator 
License  Examination  (In  the  Matter  of 
Alfred  J.  Morabito)  (Tentative). 

Friday,  July  15 

10:00  a.m. 
Briefing  on  Matters  of  Common  Interest 
Between  NRC  and  EPA  in  the  Regulation 
of  Radiological  Hazards  (Public 
Meeting). 


Week  of  July  IS— Tentative 

Thursday.  July  21 

10:00  a.m. 
Briefing  on  Current  Status  of  Nuclear 
Materials  Transportation  (Public 
Meeting). 
2.-00  p.m. 
Briefing  on  Individual  Plant  Examinations 
Generic  Letter  (Public  Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Friday.  July  22 

10:00  a.m. 
Briefing  on  Interim  Report  on  BWR  Mark  1 
Containment  Issues  (Public  Meeting). 

Week  of  July  25 — Tentative 

No  Commission  meetings  scheduled  for  Week 
of  July  25. 

Week  of  August  1 — Tentative 

Tuesday,  August  2 

2:00  p.m. 
Briefing  on  Status.  Results,  and 
Implementation  of  B&W  Reassessment 
(Public  Meeting). 

Wednesday,  August  3 

2:00  p.m. 
Annual  Briefing  by  NUMARC  (Public 
Meeting). 


Thursday.  August  4 

2:00  p.m. 
Briefing  on  the  Status  of  Sequoyah  I  (Public 
Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  If  needed). 

Friday,  August  5 

10:00  a.m. 

Briefing  on  Status  of  Efforis  to  Enhance 
Safety  of  Users  of  By-Product  Materials 
(Public  Meeting). 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATIM  OF  MEETINGS 

CALL  (RECORDING):  (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

information:  William  Hill  (301]  492- 

1661. 

William  M.  Hill,  Jr., 

Office  of  the  Secretary. 

July  7. 198a 

(FR  Doc.  8S-1S664  Filed  7-8-~B8:  3:52  pm] 

BIUJNO  OOOC  7SaO-01-M 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1030 

[Docket  No.  AO-361-A25;  DA-88-101] 

Mill(  in  the  Chicago  Regional  Marketing 
Area;  Decision  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  to  Order 

Correction 

In  proposed  rule  document  88-14500 
beginning  on  page  24298  in  the  issue  of 
Tuesday,  June  28, 1988,  make  the 
following  corrections: 

§1030.7    [Con-ected] 

1.  On  page  24313,  in  the  first  column. 
in  §  1030.7(b)(2)(!v).  in  the  fourth  line, 
"quality"  should  read  "quantity",  and  in 


the  seventh  line,  "many"  should  read 
"any". 

2.  On  the  same  page,  in  the  same 
column,  in  §  1030.7(b)(2),  paragraph  (v), 
should  read: 

(v)  Whenever  the  authority  provided 
in  paragraph  (b)(5)  of  this  section  is 
applied  to  increase  the  shipping 
requirements  specified  in  this  section, 
only  shipments  described  in  paragraph 
(b)(2)(i)  of  this  section  shall  count  as 
qualifying  shipments  for  the  purpose  of 
meeting  the  increased  requirements. 

3.  On  the  same  page,  in  the  second 
column,  in  §  1030.7(b)(4),  in  the  fifth  line, 
"quality"  should  read  "quantity". 

BILUNG  CODE  1S0S-014> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Arenaria 
cumberlandensis 

Correction 

■  In  rule  document  88-14247  beginning 
on  page  23745  in  the  issue  of  Thursday. 
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June  23. 1988.  make  the  following 
correction: 

On  page  23745.  in  the  second  column, 
the  "EFFECTIVE  DATE"  should  read  "July 
25, 1988". 

BILUNG  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  Hymenoxys 
acauiis  var.  glabra  (Lakeside  daisy) 

Correction 

.    In  rule  document  88-14246  beginning 
on  page  23742  in  the  issue  of  Thursday, 
June  23, 1988,  make  the  following 
correction: 

On  page  23742,  in  the  second  column, 
the  "EFFECTIVE  DATE"  should  read  "July 
25. 1988". 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Grants  and  Cooperative  Agreements; 
Private  Nonprofit  Missing  Children's 
Agencies  Service  Activities 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  a  solicitation  of 
applications  for  a  grant  program  to 
provide  support  for  private  nonproHt 
missing  children's  agencies  service 
activities. 

summary:  The  OfHce  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP) 
invites  applications  by  private  nonprofit 
voluntary  organizations  (PVOs) 
currently  serving  missing  and  exploited 
children  to  establish  or  expand  specific 
missing  and  exploited  children  service 
components. 

Eligible  private  nonprofit  voluntary 
organizations  are  invited  to  request  the 
Program  Application  Kit  which  contains 
detailed  forms  and  instructions. 
dates:  All  applications  will  be  reviewed 
and  acceptable  applications  processed 
in  the  order  that  they  are  received,  to 
the  extent  that  funds  remain  available. 
or  until  August  29, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sylvia  Sutton,  Program  Specialist,  Office 

of  Juvenile  Justice  and  Delinquency 

Prevention,  633  Indiana  Avenue  NW., 

Rm.  700,  Washington,  DC  20531.  (202) 

724-7573. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

Pursuant  to  Section  406(a)  (1-4)  of  the 
Missing  Children's  Assistance  Act,  Title 
IV  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended,  funds  to  provide  support  to 
private  nonprofit  missing  children's 
service  agencies  in  the  amount  of 
$325,000  have  been  reserved  for  award 
to  qualified  PVOs  in  grants  ranging  from 
a  minimum  of  $5,000  to  a  maximum  of 
$25,000  during  Fiscal  Year  1988.  Grants 
will  be  awarded  for  service  programs 
designed  to  accomplish  one  or  more  of 
the  following:  (1)  Educate  parents, 
children,  and  community  agencies  and 
organizations  in  ways  to  prevent  the 
abduction  and  sexual  exploitation  of 
children;  (2)  provide  information  to 
assist  in  the  location  and  return  of 
missing  children  who  have  been 
abducted;  (3)  aid  communities  in  the 
collection  of  materials  that  would  be 
useful  to  parents  in  assisting  others  in 
the  identification  of  such  missing 
children;  and  (4)  provide  treatment  for 
parents  and  for  children  that  deals  with 


the  psychological  consequences  of  the 
abduction  of  a  child  or  the  sexual 
exploitation  of  a  missing  child.  No  other 
program  purposes  will  be  considered  for 
funding. 

IL  Prograin  Goals  and  Objectives 

The  goal  of  the  program  is  to  enhance 
the  capacity  of  private  non-profit 
missing  children's  agencies,  that  utilize 
volunteers,  to  provide  direct  support  and 
services  to  individuals,  families  and 
communities  impacted  by  the  missing 
children  problem  and  thus  to  assist  them 
to  become  more  effective  direct  service 
provider  organizations. 

The  objective  of  the  program  is  to 
assist  PVOs  to  establish  or  expand 
critical  missing  and  exploited  children 
services  by  providing  supplemental 
funding  to  support  putting  into  place  the 
administrative,  operation  and  program 
costs  associated  with  the  provision  of 
such  services. 

ill.  Eligibility  Criteria 

Eligible  applicants  are  tax  exempt 
private  nonprofit  voluntary  service 
organizations  whose  primary 
organizational  mission  is  directly 
related  to  the  problem  of  missing  and 
exploited  children.  Applicants  (PVOs) 
who  received  a  grant  under  OJJDP's  two 
previous  Federal  Register 
announcements  are  ineligible  to  apply 
and  will  not  be  considered  for  funding 
under  this  announcement.  In  order  to 
receive  assistance,  applicants  will  be 
required  to  give  an  assurance  that  they 
will  expend,  to  the  greatest  extent 
practicable,  the  same  amount  of  funds  in 
the  current  year  that  they  had  expended 
in  the  preceding  year  from  State,  local 
and  private  sources.  This  means  that  the 
Federal  grant  funds  must  supplement  or 
be  in  addition  to  the  applicant's 
operating  budget  level  of  the  previous 
year. 

IV.  Dollar  Amount  and  Duration 

Up  to  $325,000  is  available  in  Fiscal 
Year  1988  for  awards  to  qualified 
projects.  Awards  will  range  in  amount 
from  a  minimum  of  $5,000  to  a  maximum 
of  $25,000.  No  consideration  will  be 
given  to  an  application  that  exceeds  the 
maximum  amount. 

Completed  applications  will  be 
reviewed  in  the  order  that  applications 
are  received.  Once  the  completed 
application  is  determined  to  be:  (1) 
Eligible;  and  (2)  quahfied  for  funding 
through  the  submission  of  an  acceptable 
proposal,  OJJDP  will  enter  into 
negotiations  with  the  applicant  to 
address  issues  that  may  be  present  in 
program  or  budget  and,  if  these  can  be 
satisfactorily  resolved,  will  process  the 
application  for  final  review,  approval 


and  award  by  the  OJJDP  Administrator. 
Applications  will  be  funded  for  a  single 
budget  period,  not  to  exceed  one  year. 
No  additional  supplement  or 
continuation  funding  will  be  granted. 

V.  Application  Requirements 

Eligible  PVOs  are  required  to  submit: 

1.  A  completed  application  (Short 
Form  SF  424)  from  the  Program 
Application  Kit. 

2.  The  PVO  must  be  incorporated  as  a 
nonproBt  organization,  be  in  good 
standing  in  the  State  of  incorporation, 
and  be  recognized  by  the  Internal 
Revenue  Service  as  a  501(c)(3)  tax- 
exempt  organization.  A  copy  of  the  IRS 
letter  of  tax-exempt  status  must  be 
provided. 

3.  Brief  description  of  proposed  tasks 
or  activities  to  be  funded  that  address 
an  identified  problem  or  need  and 
provide  services  in  the  area  of  missing 
and  exploited  children.  The  proposal 
should  be  designed  to  accomplish  one  or 
more  of  the  following  service  objectives: 

(a)  To  educate  parents,  children,  and 
community  agencies  and  organizations 
in  ways  to  prevent  the  abduction  and 
sexual  exploitation  of  children: 

(b)  To  provide  information  to  assist  in 
the  location  and  return  of  missing 
children  who  have  been  abducted: 

(c)  To  aid  communities  in  the 
collection  of  materials  that  would  be 
useful  to  parents  in  assisting  others  in 
the  identification  of  missing  children: 
and /or 

(d)  To  provide  treatment  for  parents 
and  for  children  that  deals  with  the 
pyschological  consequences  of  the 
abduction  of  a  child  or  the  sexual 
exploitation  of  a  missing  child.  Funds 
will  not  be  awarded  to  provide  shelter, 
food  and  other  basic  living  expenses  for 
runaway  children. 

4.  A  brief  history  of  the  organization, 
including  the  date  of  incorporation,  the 
organizational  goals  and  objectives,  and 
examples  of  accomplishments  that 
demonstrate  competence  in  carrying  out 
missing  children  activities,  with 
emphasis  upon  those  described  under  3 
above,  and  a  brief  description  of  how 
the  activities  proposed  to  be  funded  will 
contribute  to  the  achievement  of  the 
goals  and  objectives. 

5.  A  letter  of  endorsement  from  the 
District  Attorney  or  a  sitting  judge  of  the 
jurisdiction  to  be  served  who  exercises 
jurisdiction  over  juvenile  or  family  court 
matters. 

6.  A  statement  supporting  the  need  for 
and  the  feasibility  of  carrying  out  the 
proposed  activity  in  the  community 
served. 

7.  The  extent  to  which  the  applicant 
has  obtained  a  commitment  for  the 


contribution  of  money  or  services  from 
other  sources  to  assist  in  carrying  out 
the  proposed  activities  will  be  viewed 
as  additional  evidence  supporting  the 
need  for  the  project  activity. 

8.  A  roster  of  the  applicant 
organization's  Board  of  Directors,  listing 
their  occupations,  telephone  numbers, 
mailing  addresses,  and  affiliations,  as 
appropriate. 

9.  A  statement  of  the  principal 
objectives  of  the  project  and  a  plan  of 
action  to  accomplish  those  objectives, 
including  the  following: 

(a)  A  brief  description  of  the 
qualifications  of  the  individuals  who 
will  be  primarily  responsible  for 
carrying  out  project  activities: 

(b)  A  schedule  of  proposed  activities 
and  an  estimated  timetable  to  complete 
each  activity  of  the  project;  and 

(c)  A  budget  by  specific  elements  and 
a  brief  narrative  justifying  the  proposed 
expenditures. 

10.  A  brief  proposed  plan  for 
obtaining  financial  support  to  continue 
funded  activities  following  the  period  of 
Federal  support  under  this  grant. 

11.  A  description  of  the  extent  to 
which  volunteer  assistance  will  be 
utilized  in  carrying  out  funded  activities. 

12.  The  most  recent  financial 
statement  or,  if  available,  audit. 

13.  A  description  of  how  the  success 
of  funded  activities  will  be  determined 
and  reported. 


VI.  Funding  Criteria 

Applications  will  be  screened  and 
rated  by  a  panel  of  reviewers. 
Individuals  who  screen  the  applications 
will  give  consideration  to  the  factors 
listed  below: 

1.  Appropriateness  of  project  tasks  or 
activities  in  furthering  the  eligible 
services  specified  under  V.  3.  above, 
which  are  taken  from  Section  406(a)  (1- 
4)  of  the  Missing  Children's  Assistance 
Act.  Clarity  of  the  proposal  and 
establishment  of  need  are  important 
considerations. 

2.  Feasibihty  of  the  proposal  and  clear 
objectives. 

3.  QualiHcations  of  proposed  project 
staff. 

4.  Extent  to  which  the  applicant 
organization  has  demonstrated  a  track 
record  of  success,  or  has  designed  a 
project  that  demonstrates  a  clear 
likelihood  of  success  in  locating  and 
reuniting  missing  children  with  their 
legal  guardian,  or  providing  other 
eligible  program  services  to  missing 
children  or  their  families. 

6.  The  extent  to  which  the  applicant 
has  and  will  substantially  utilize 
volunteer  services  in  carrying  out 
project  activities. 

6.  Cost  effectiveness  of  the  budget  and 
adequacy  of  the  plan  for  obtaining 
financial  support  to  continue  the  funded 
activity  following  the  period  of  Federal 
support. 


7.  Procedures  established  to  determine 
and  report  project  success. 

VII.  Submission  of  Applications 

Applicants  who  are  interested  in 
responding  to  this  solicitation  are 
requested  to  apply  to:  Sylvia  Sutton, 
Program  Specialist  OJJDP/NIJPP,  U.S. 
Department  of  Justice.  633  Indiana 
Avenue  NW.,  Room  700,  Washington, 
DC  20531.  (202)  724-7573,  for  a  Program 
Apphcation  Kit.  The  Kit  contains  all 
required  forms  and  instructions  to 
complete  an  application. 

VIII.  DefiBitions 

Tax  Exempt  Oi^anization — A  PVO 
that  has  only  incorporated  as  a 
nonprofit  in  a  state  will  not  qualify  as  a 
tax  exempt  organization.  Eligible  PVOs 
must  be  recognized  by  the  Internal 
Revenue  Service  as  a  501(c)(3) 
organization  at  the  time  of  application 
for  a  grant.  PVOs  that  have  not  received 
this  formal  exemption  may  wish  to 
consider  applying  for  a  grant  jointly 
with  an  eligible  501(c)(3)  PVO 
organization. 

Dated:  (uly  5, 1»B& 
Approved. 
Verne  L.  Speirs, 

Administrator,  Office  of fuvenile  Justice  and 

Delinquency  Prevention. 

(FR  Doc.  88-15607  Filed  7-11-68;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[  Release  No.  34-25891;  Hie  Nos.  37-22-87, 
4-308,  SR-NYSE-86-17,  and  SR-PSE-84- 
231 

Voting  Rigtits  Listing  Standards; 
Disenfranchisement  Rule 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  announces 
the  adoption  of  Rule  19c-4  under  the 
Securities  Exchange  Act  of  1934.  which 
has  the  effect  of  amending  the  rules  of 
national  securities  exchanges 
("exchanges")  and  national  securities 
associations  ("associations") 
(collectively  "self- regulatory 
organizations"  or  "SROs")  regarding 
listing  and  authorization  requirements 
concerning  shareholders  voting  rights. 
Rule  19C-4  amends  exchange  and 
association  rules  to  prohibit  the  common 
stock  or  other  equity  securities  of  a 
company  from  being  or  remaining  listed 
on  an  exchange  or  from  being  or 
remaining  authorized  for  quotation  and/ 
or  transaction  reporting  through  an 
automated  inter-dealer  quotation  system 
operated  by  an  association  (such  as  the 
National  Association  of  Securities 
Dealers  Automated  Quotation 
["NASDAQ")  System),  if  such  company 
issues  seciu'ities  or  takes  other 
corporate  action  that  would  have  the 
effect  of  nullifying,  restricting,  or 
disparately  reducing  the  per  share 
voting  rights  of  existing  common  stock 
shareholders  of  the  company. 
EFFECTIVE  DATE:  July  7,  1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Stephen  Luparello.  Attorney,  or  Sharon 
Itkin.  Attorney.  Branch  of  Exchange 
Regulation,  Division  of  Market 
Regulation.  Stop  5-1.  450  Fifth  St.  NW., 
Washington.  DC.  20549.  at  202/272-2451. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

The  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
announces  the  adoption  of  Rule  19c-4 
under  the  Securities  Exchange  Act  of 
1934  ("Act"),  which  adds  to  the  rules  of 
national  securities  exchanges  that  make 
transaction  reports  available  pursuant 
to  Rule  llAa3-l  under  the  Act »  a 


prohibition  on  an  exchange  listing  or 
continuing  to  list  the  common  stock  or 
other  equity  securities  of  a  domestic 
issuer  if  the  issuer  issues  securities,  or 
takes  other  corporate  action,  with  the 
effect  of  nullifying,  restricting,  or 
disparately  reducing  the  per  share 
voting  rights  of  any  common  stock  of 
such  issuer  registered  under  Section  12 
of  the  Act.*  Rule  19c-4  also  contains  a 
similar  addition  to  the  rules  of  a 
national  securities  association  *  to 
prohibit  an  association  from  authorizing, 
or  continuing  to  authorize,  for  quotation 
and/or  transaction  reporting  on  an 
automated  inter-dealer  quotation 
system.*  the  common  stock  or  other 
equity  securities  of  a  domestic  issuer  if 
the  issuer  issues  securities,  or  takes  over 
corporate  action,  with  the  effect  of 
nullifying,  restricting,  or  disparately 
reducing  the  per  share  voting  rights  of 
any  common  stock  of  such  issuer 
registered  under  Section  12  of  the  Act. 

On  June  22. 1987.  the  Commission 
issued  a  release  announcing  the 
conunencement  of  a  proceeding 
pursuant  to  section  19(c)  of  the  Act  to 
consider  whether  to  adopt  a  rule 
pertaining  to  the  disenfranchisement  of 
shareholder  voting  rights."  In  connection 
with  this  proceeding,  the  Commission 
solicited  public  comment  on  proposed 
Rule  19c-4  and  held  public  hearings  on 
July  22, 1987  ("July  hearings").* 


'  17  CFR  240.1lAa3-l  (1968).  By  limiting  the  scope 
of  Rule  18C-4  to  those  exchanges  that  make 
transaction  reports  available  pursuant  to  Rule 
llAa3-l  under  the  Act.  the  Commission  excludes 
the  Intermountain  ("ISE")  and  Spokane  ("SSE") 
Stock  Exchanges  from  coverage  under  the  Rule.  The 


Commission  believes  this  is  appropriate  because  the 
ISE  is  dormant,  and  the  securities  listed  on  the  SSE 
do  not  have  a  widespread  national  investor  interest 
In  addition,  the  Commission  notes  that,  while  Rule 
19C-4  would  not  apply  to  the  Chicago  Board  Options 
Exchange  ("CBOE")  because  it  currently  does  not 
trade  stocks,  if.  and  when,  the  CBOE's  proposed 
rule  change  (SR-CBOE-BS-SO)  to  trade  stocks  is 
approved.  Rule  19c-4  would  apply  to  issues  traded 
on  the  CBOE. 

» 1$  U.S.C.  781. 

*  Currently,  the  National  Association  of  Securities 
Dealers  is  the  only  national  securitiea  associatioii 
registered  under  Section  ISA  of  the  Act.  IS  VS.C. 
78o-3(a). 

*  Currently.  NASDAQ  is  the  only  such  inter- 
dealer  quotation  system.  The  so-called  "pink 
sheets"  and  other  local  inter-dealar  quotation  sheets 
do  not  constitute  at  present  an  autoNialad  in!«r- 
dcaler  quotation  system  under  the  Act. 

»  See  Securities  Exchange  Act  Release  No.  24623 
(|une  22. 1967).  52  FR  2386S  (June  2«.  1967) 
("Proposing  Release"). 

'  Seventeen  commentators  testiftad  at  this  poblic 
hearing,  and  the  Commission  received  over  lltX) 
written  comments.  See  text  accoiapanying  notes  23 
to  68  infra  (summarizing  the  significant  commend 
received).  The  Commission  staff  also  has  prepared  a 
separate  document,  summarizing  all  comments  in 
more  detail  which  is  available  in  tfaa  Commisskm's 
Public  Reference  Section.  450  Fifth  St.  NW.. 
Washington.  DC.  20S49.  under  File  No.  S7-22-67. 


The  decision  by  the  Commission  to 
propose  Rule  19c-4  followed  attempts 
by  the  New  York  Stock  Exchange 
("NYSE"),  American  Stock  Exchange 
("Amex").  and  the  National  Association 
of  Securities  Dealers  ("NASD")  to 
resolve  the  issue  of  voting  rights  listing 
standards.  In  September  1986.  the  NYSE 
filed  with  the  Commission  a  proposed 
rule  change  ^  pursuant  to  section  19(b) 
of  the  Act '  and  Rule  19b-4  thereunder  * 
to  modify  its  long-standing  rule 
mandating  a  one  share,  one  vote 
standard  for  all  common  stocks  listed  on 
the  NYSE.>°  The  NYSE  filing 
represented  the  culmination  of  a  two 
year  deliberative  process,  begun  in  1984 
when  General  Motors  Corporation 
("GM")  announced  its  intention  to  issue 
a  second  class  of  stock  with  one-half 
vote  per  share  to  finance  its  acquisition 
of  Electronic  Data  Systems.  As  a  result 
of  the  GM  issuance  and  the  subsequent 
proposal  by  a  number  of  other  NYSE 
companies  to  issue  disparate  voting 
rights  stock,  the  NYSE  declared  a 
moratorium  on  compliance  with  its  one 
share,  one  vote  rule,  and  appointed  a 
Subcommittee  on  Shareholder 
Participation  and  Qualitative  Listing 
Standards  ("Subcommittee")."  As  of 
June  1. 1988.  Uie  NYSE  had  55  listed 
companies  that  had  either  issued 
disparate  voting  rights  stock  or  amended 
their  charters  to  limit  the  voting  power 
'of  large  shareholders  (capped  voting 
rights  plans)  or  holders  of  recently 
purchased  shares  (tenured  or  time 
phased  voting  plans).  These  various 
departures  from  the  one  share,  one  vote 
rule  are  collectively  called  "disparate 
voting  rights  plans."** 


'  SR-NYSE-8ft-17.  The  filing  was  published  for 
comment  in  Securities  Exchange  Act  Release  No. 
23724  (October  17. 1986).  51  FR  37529. 

•  15  U.S.C.  78s(b). 

•  17  CFR  240. 19b-4. 

">  See  NYSE  Listed  Company  Manual.  Section 
313.00.  Generally,  the  Listed  Company  Manual 
provides  standards  that  an  issuer  must  meet  to  be 
listed  on  the  NYSE.  Currently,  the  NYSE  standards 
prohibit  the  listing  of  an  issuer  that  has  a  class  of 
stock  having  unusual  voting  provisions  that  tend  to 
nullify  or  restrict  the  voting  rights  of  the  class,  or 
that  has  voting  rights  not  in  proportion  to  the  equity 
interests  of  the  class. 

■  •  ShoHly  after  the  NYSE  initiated  its  study  of  its 
one  share,  one  vote  rule,  the  Pacific  Stock  Exchange 
("PSE")  filed  a  proposed  rule  change  to  permit  its 
listed  companies  to  issue  dual  classes  of  stock.  See 
File  No.  SR  PSE-84-23.  The  proposal  was  published 
for  comment  in  Securities  Exchange  Act  Release  No. 
23970  [January  6. 1967).  52  FR  1fW6.  With  the  coiment 
of  the  PSE.  action  on  its  proposal  was  deferred  so 
that  it  could  be  considered  in  conjunction  with  any 
NYSE  action. 

■*  An  additional  5  NYSE  listed  companies  have 
adopted,  but  not  yet  implemented,  disparate  voting 
rights  plans.  As  of  June  1. 1988  the  Amex  had  117 
and  NASDAQ  had  182  companies  with  disparate 
voting  rights  plans.  In  December  1986.  the  Amex 

Conliiwed 


Following  the  recommendation  of  the 
Subcommittee  that  the  NYSE  should 
permit  the  listing  of  classes  of  stock 
having  disparate  voting  rights,  subject  to 
certain  conditions,  the  NYSE  proposed 
an  amendment  to  Section  313  of  its 
Listed  Company  Manual."'  The  NYSE 
cited  a  number  of  factors  that  it  believed 
necessitated  modification  of  its  rule, 
including  the  growing  competition  for 
listings  with  the  Amex  and  NASD,  the 
desire  of  NYSE-lisled  companies  to 
adopt  disparate  voting  rights  plans  as 
takeover  defenses,  the  belief  that 
corporate  issuers  should  have  flexibility 
in  raising  capital  and  adopting  corporate 
structures,  and  the  belief  that  regulatory 
changes,  such  as  improvements  in 
corporate  disclosure,  had  made  the 
shareholder  protection  provided  by  the 
one  share,  one  vote  rule  less 
important.'* 

The  proposed  amendment  to  section 
313  would  permit  the  listing  of  a  class  or 
classes  of  common  stock  with  disparate 
voting  rights  if  a  majority  of  the  issuer's 
independent  directors  and  "public" 
shareholders  approved  the  creation  of 
the  class  or  classes  of  stock. '  *  Under 
the  proposal.  listed  companies  that 
created  disparate  voting  rights  stock 
during  the  NYSE  moratorium  would 
have  two  years  from  approval  of  the 
NYSE  proposal  to  comply  with  the  rule. 
Companies  with  disparate  voting 
classes  applying  for  NYSE  listing  would 
have  to  comply  with  the  rule  prior  to 
listing.  Finally,  no  approval  would  be 
'  necessary  if  the  disparate  voting  class 
was  outstanding  when  the  company  first 
went  public,  or  was  distributed  pro  rata 
among  the  distributor's  common 
shareholders  in  a  spin-off  transaction  in 
which  the  distributor  was  not  the 
issuer.'* 


filed  a  proposed  rule  change,  subsequently 
withdrawn,  to  eliminate  its  restrictions  on  the 
issuance  of  disparate  voting  rights  stock.  See 
Securities  Exchange  Act  Release  No.  23951  (January 
2. 1987).  52  FR  1574. 

'  *  See  Proposing  Release,  supra  note  5.  at  23665- 
66.  As  discussed  in  the  Proposing  Release,  the  NYSE 
proposal  submitted  to  the  Commission  differed 
significantly  from  the  original  Subcommittee 
recommendations.  Id  at  n.  16.  The  NYSE  proposal 
has  not  been  withdratvn.  See  note  82  infra. 

'*SeeSR-NYSE-a8-17. 

■■  In  addition  to  the  NYSE  actions,  there  have 
been  a  number  of  legislative  proposals  concerning 
shareholder  voting  rights.  In  1985.  M.R.  2783.  the 
Shareholder  Democracy  Protection  Act.  was 
introduced  by  Representative  Dingell.  H.R.  2783 
would  have  established  a  uniform  one  share,  one 
vote  rule.  Identical  legislation.  S.  1314.  was 
introduced  by  Senators  Cranston.  Metzenbaum.  and 
D'Amato.  Neither  proposal  was  reported  out  of 
committee.  In  1967.  two  bills  were  introduced  that 
would  have  established  a  uniform  one  share,  one 
vote  rule.  See  H.R.  2172.  the  Tender  Offer  Reform 
Act  of  1967.  introduced  by  Representative  Dingell. 
and  H.R.  2668,  the  Securities  Trading  Reform  Act 


In  recognition  of  the  significant 
concerns  raised  by  the  NYSE  proposal, 
the  Commission  issued  a  release 
soliciting  comment.'''  and  held  hearings 
on  the  issue  on  December  16  and  17. 
1986  ("December  hearings").  Over  40 
commentators  testified  at  the  December 
hearings  and  185  written  comments 
were  submitted  to  the  Commission.'* 

In  December  1986,  following  the 
public  hearings,  the  Amex  filed  a  rule 
proposal  to  eliminate  entirely  its  partial 
restrictions  on  the  issuance  of  disparate 
voting  rights  stock."  On  March  13, 1987. 
the  NASD  submitted  a  letter  to  the 
Commission,  supporting  the  concept  of  a 
minimum  voting  rights  rule  with  certain 
exceptions.*"  A  series  of  meetings  were 
held  between  the  NASD,  Amex.  and 
NYSE,  attended  by  Commission  staff,  to 
explore  the  possibility  of  a  minimum 
rule.  Despite  these  efforts,  the  three  self- 
regulatory  organizations  ("SROs")  were 
unable  to  reach  a  consensus  on  a 
minimum  rule.*'  As  a  result  of  the 


introduced  by  Representatives  Lent  and  Rinaldo. 
Both  bills  have  been  referred  to  the  House 
Committee  on  Energy  and  Commerce,  but  have  not 
been  reported  out  of  Committee.  Finally,  the  Tender 
Offer  Disclosure  and  Fairness  Act  of  1987.  S.  1323. 
would  direct  the  Commission  to  review  rules  of  the 
SROs  concerning  shareholder  voting  rights  and 
report  the  results  of  this  review  to  Congress  by 
October  1. 1988.  S.  1323  was  reported  out  of  the 
Senate  Banking  Committee  on  December  17. 1967. 
On  June  17.  20.  and  21. 1988  the  Senate  debated  & 
1323.  but  no  action  has  been  taken  on  the  bill. 

'''  Securities  Exchange  Act  Release  No.  23803 
(November  13. 1986).  51  FR  41715.  The  release 
solicited  comment  on  the  potential  effect  of  the 
NYSE  proposal  and  whether  a  minimum  policy 
concerning  voting  rights  listing  standards  should  be 
developed. 

'•The  Commission  staff  prepared  a  separate 
document  containing  a  detailed  summary  of  all 
written  comments  and  testimony.  This  document 
along  with  the  comment  letters  and  transcripts  of 
the  December  hearings,  is  available  in  File  Nos.  SR- 
NYSE-8e-17  and  4-306  in  the  Commission's  Public 
Reference  Section.  Many  of  these  comments 
focused  generally  on  the  voting  rights  issue  and  the 
development  of  a  minimum  standard.  The 
Commission  has  incorporated  the  comments  in 
response  to  the  NYSE  proposal  in  its  record  on  Rule 
19C-4.  See  Proposing  Release,  supra  note  5.  at  52  FR 
23667. 

■*  See  Securities  Exchange  Act  Release  No.  23951. 
supra  note  12.  The  Amex  withdrew  the  filing  in 
April  1987.  Currently.  Section  122  of  the  Amex 
Listed  Company  Guide  prohibits  the  listing  of  non- 
voting common  stock,  but  permits  the  listing  of 
limited  voting  common  stock  under  ceriain 
conditions.  See  Proposing  Release,  supra  note  S.  at 
note  21. 

•o  See  letter  from  Gordon  S.  Macklin.  President 
NASD,  to  John  S.R.  Shad.  Chairman.  SEC  dated 
March  13. 1987. 

' '  The  staffs  of  the  NASD  and  NYSE  agreed  on 
general  terms  of  a  rule  that  would  have  prohibited 
issuers  from  issuing  securities  or  taking  other 
corporate  action  that  would  nullify,  restrict,  or 
disparately  reduce  the  voting  rights  of  existing 
shareholders.  The  NASD  submitted  to  its  members 
for  comment  a  shareholder  voting  rights  proposal 
for  NASDAQ  companies  containing  this  standard 
See  NASD  Notice  to  Members  87-32.  dated  May  28. 
1987.  Further,  the  NYSE  Board  of  Directors 


failiu-e  of  the  SROs  to  reach  an  accord, 
the  Commission  proposed  Rule  19c-4. 
the  Shareholder  Disenfranchisement 
Rule,  pursuant  to  its  section  19(c) 
authority.** 

II.  Summary  of  Comments 

As  noted,  the  Commission  received 
over  1,100  comment  letters  and  heard 
testimony  from  17  people  in  response  to 
its  request  for  comments  on  proposed 
Rule  19C-4. 

A.  Comments  in  Support  of  Rule  19c-4 

Approximately  1,000  commentators 
indicated  support  for  adoption  of  the 
Rule.*'  The  primary  reasons  cited  in 
support  of  the  Rule  are  that  (1)  The 
adoption  of  a  minimum  voting  rights 
standard  is  necessary  to  ensure 
management  accountability;  **  (2)  the 
Rule  will  protect  shareholder  interests  in 
connection  with  contests  for  corporate 
control;  **  (3)  the  Rule  will  protect 
shareholders  from  being 
disenfranchised,  while  permitting 
companies  to  utilize  disparate  voting 
rights  plans  for  capital  raising 
purposes;  *'  and  (4)  the  Rule  would 


endorsed,  in  principal  a  similar  approach  at  its  June 
4. 1987  Board  meeting.  See  Proposing  Release,  tupra 
note  5.  at  note  24  and  accompanying  text. 

««  See  15  U5.C.  78s(c).  Section  19(c)  of  the  Act 
states,  in  pertinent  part  "|t|he  Commission,  by  rule, 
may  abrogate,  add  to.  and  delete  from  *  *  *  the 
rules  of  a  self-regulatory  organization  *   *   *  as  the 
Commission  deems  necessary  or  appropriate  to 
insure  the  fair  administration  of  the  self-regulatory 
organization,  to  conform  its  rules  to  requirements  of 
this  title  and  the  rules  and  regulations  thereunder 
applicable  to  such  organization,  or  otherwise  in 
fiirtherance  of  the  purposes  of  this  title),  j"  See  also 
text  accompanying  notes  145  to  180  infra  (discussing 
Commission  authority  to  promulgate  Rule  19c -4). 

'*  Approximately  800  of  the  comments  in  support 
of  the  Rule  were  submitted  by  individual  members 
of  the  United  Shareholders  Association,  who 
advocated  a  one  share,  one  vote  standard  with  no 
exceptions. 

*♦  See.  e.g..  letter  from  Donald  K.  Smith.  Senior 
Vice  President.  Ceico  Corp_  to  Jonathan  C.  Katz. 
Secretary.  SEC  dated  July  17. 1987  ("Geico 
comment");  letter  from  Glenn  R.  Simmons. 
Chairman.  Keystone  Consolidated  Industries,  to 
Jonathan  G.  Katz.  Secretary.  SVC  dated  August  4. 
1987  ("Keystone  comment"):  letter  from  David  B. 
Weinberger.  Co-Managing  Partner.  O'Connor  and 
Associates,  to  Jonathan  C.  Katz.  dated  August  S. 
1987  ("O'Connor  comment"):  letter  from  Harold 
Simmons.  Chairman.  Valhi  Ina  to  Jonathan  C.  Kalx, 
Secretary,  SEC.  dated  August  4. 1987  ( "Valhi 
comment");  letter  from  Manning  G.  Warren. 
Professor  of  Law,  University  of  Alabama,  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated  August  4. 
1987. 

"  See.  e.g..  letter  from  Ronald  J.  Gilson.  Professor 
of  Law.  Stanford  University,  to  Jonathan  G.  Katz. 
Secretary.  SEC  dated  July  16. 1987  ( "Gilson 
comment");  Gilson,  Evaluating  Dual  Class  Common 
Slock:  The  Relevance  of  Substitutes.  73  Va.  L  Rev. 
807  (1987). 

»•  See.  e.g..  letter  from  Thomas  D.  Maher.  Senior 
Legal  Counsel.  Fidelity  Investments,  to  Jonathan  G. 
Katz.  Secretary.  SEC  dated  July  31. 1987  (Tidelity 
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prevent  a  "race  to  the  bottom"  for  listing 
standards  among  SROs.'^  Many  of  the 
comments  in  support  of  the  rule 
mirrored  arguments  raised  by 
commentators  against  adoption  of  the 
original  NYSE  proposal.^* 

A  majority  of  commentators  that 
supported  the  adoption  of  Rule  19c-4 
stressed  the  importance  of  maintaining 
management  accountability  to 
shareholders.  According  to  these 
commentators,  corporate  managements 
have  used  disparate  voting  rights  plans 
to  insulate  themselves  from 
shareholders  and  the  market  for 
corporate  control.  They  testified  that 
such  insulation  leads  to  entrenched, 
inefficient  corporate  managements 
acting  in  their  own  best  interest  instead 
of  the  best  interest  of  the  company  and 
its  shareholders.*'  Some  commentators 
noted  that  such  management  behavior 
seriously  would  undermine  investor 
confidence  in  the  nation's  equity 
markets,  which  would  lead  eventually  to 
investors  removing  their  capital  from 
those  markets.'" 

Other  commentators  stated  that  Rule 
19c-4  would  protect  the  interests  of 
shareholders  in  connection  with 
contests  for  corporate  control."  They 
indicated  that  the  Rule  would  prevent 
the  disenfranchisement  of  common 
stockholders,  thereby  preserving  their 
opportunity  to  share  in  any  control 
premium.'*  In  this  connection,  Professor 


comment"):  letter  from  Alan  T.  Rains,  President, 
National  Association  of  OTC  Companies,  to 
Jonathan  G.  Kalz.  Secretary.  SEC.  dated  August  3. 
1987  ("NAOTC  comment"). 

"  See,  e.g.,  oral  testimony  of  Richard  Chase,  Vice 
President.  Philadelphia  Stock  Exchange.  |uly 
hearings  ("Phlx  comment"). 

'"  See  Proposing  Release,  supra  note  S,  at  notes 
37  to  59  and  accompanying  text  (discussing 
comments  advocating  disapproval  of  the  original 
NYSE  proposal). 

'*  See,  e.g..  letter  from  lames  S.  Martin,  Executive 
Vice  Prcsit)t!tit.  College  Retirement  Equities  Fund,  to 
Jonathan  G.  Kalz.  Secretary,  SEC  dated  August  3. 
1987  ("CREF  comment");  Valhi  comment,  supra  note 
24,  at  1.  CREF  argued  that  equal  voting  rights  are 
essential  to  help  ensure  that  management  is 
responsive  to  shareholder  concerns,  because  the 
vote  allows  shareholders  not  only  to  elect  a  board 
of  directors,  but  also  to  protect  their  investment  by 
influencing  corporate  policy.  When  shareholders' 
ability  to  influence  corporate  policy  is  reduced, 
management  is  more  free  to  act  in  its  own  best 
interests  at  the  expense  of  the  efficient  operation  of 
the  company. 

"  See  CREF  comment,  supra  note  29.  at  2-<3: 
Valhi  comment,  supra  note  24,  at  1. 

"  See.  e.g.,  Gilson  comment,  supra  note  29.  at  1- 
2;  letter  from  Jeffrey  N.  Gordon,  Associate  Professor 
of  Law.  New  York  University,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  July  31, 1987  ("Gordon 
comment"):  Gordon.  Ties  Thai  Bond:  Dual  Class 
Common  Stock  and  The  Problem  of  Shareholder 
Choice,  75  Calif.  L  Rev. (forthcoming). 

"  See  Gilson  comment,  supra  note  25,  at  1.  In  his 
comment.  Professor  Gilson  noted  that  the  empirical 
evidence  demonstrates  that  when  voting  control  of 
a  corporation  is  purchased,  shareholders  are  likely 


Gilson  stated  that  empirical  evidence 
indicates  there  are  significant 
differences  in  the  wealth  effects  for 
public  shareholders  in  a  leveraged 
buyout  versus  an  adoption  of  a 
disparate  voting  rights  plan,  with 
shareholders  benefiting  substantially 
from  buyouts  but  not  from  a  shift  in 
voting  rights  through  the  implementation 
of  disparate  voting  rights  plans,  Gilson 
further  noted  that  the  Rule  is 
appropriate  because  it  does  not  prevent 
management  or  an  existing  large 
shareholder  from  acquiring  control  of  a 
company,  but  instead  simply  requires 
that  shareholders  be  paid  adequately  for 
transfer  of  control.''  Other 
commentators  argued  that  the  Rule 
would  prevent  management  from  using 
its  proxy  agenda-setting  power  to 
disenfranchise  shareholders.'* 

A  number  of  commentators  supporting 
the  Rule  testified  that  a  shareholder 
approval  standard  for  adoption  of 
disparate  voting  rights  plans  would  be 
insufficient  to  prevent  abusive  disparate 
voting  rights  plans.'^  These 
commentators  cited  the  coercive 
influence  management  can  exert  on 
shareholder  voting  by  setting  the  proxy 
agenda  and  placing  corporate  pension 
plan  managers  under  substantial 
pressure  to  vote  in  favor  of  the 
recapitalization."  Further,  one 
commentator  noted  that  in  an  exchange 
offer  of  super  voting  stock  with  low 
dividends  for  lower  voting  stock  with 
high  dividends,  shareholders  feel 
compelled  to  exchange  their  shares  for 
lower  voting  stock  to  avoid  holding 
higher  voting  stock  that  has  become 
ineffective." 

A  number  of  commentators  supported 
the  Rule  because  it  struck  an 
appropriate  balance  between  investor 
protection  and  the  need  for  flexibility 
when  raising  capital  or  restructuring  for 
legitimate  business  purposes.'"  Some 


to  earn  substantial  abnormal  returns.  In  contrast, 
when  voting  control  is  shifted  away  from 
shareholders  by  means  of  a  disparate  voting  rights 
plan,  shareholders  at  best  earn  no  abnormal  returns 
at  all.  Id. 

"  Id.  at  2. 

'*  See.  e.g..  written  statement  of  Richard  S. 
Ruback,  Professor.  Massachusetts  Institute  of 
Technology.  July  hearings  ("Ruback  comment"). 

**  See  e.g.,  Ruback  comment,  supra  note  34,  at  1- 
2:  written  testimony  of  Elliot ).  Weiss,  Professor  of 
Law,  Yeshiva  University.  December  hearings 
("Weiss  comment"). 

**  See  Weiss  comment,  supra  note  35,  at  S-7. 

"  For  example,  if  management  holds  15%  of  the 
voting  rights  before  an  exchange  offer  and  60% 
afterwards,  the  higher  voting  stock  of  the  remaining 
independent  shareholders  would  have  httle  actual 
value.  See  Ruback  comment,  supra  note  34. 

**  See,  e.g..  Fidelity  comment,  supra  note  26,  at  2; 
letter  from  W.  Cordon  Binns,  Financial  Executives 
Institute,  to  Jonathan  G.  Katz,  Secretary.  SEC,  dated 
August  4. 1987:  written  statement  by  Robert  A.G. 


commentators  cited  the  provision  in  the 
Rule  permitting  initial  public  offerings 
and  subsequent  offerings  of  lower  voting 
stock,  noting  that  such  offerings  are 
useful  Hnancial  tools  that  do  not 
disenfranchise  existing  shareholders." 
One  commentator  noted  that  the 
proposed  Rule  properly  focused  on  "the 
process  by  which  disparate  voting  rights 
stock  is  created,  rather  than  on  the 
issuer's  capital  structure  per  se  *  *  *."*<> 

The  Commission  notes  that  all 
commentators  that  could  be 
characterized  as  institutional  investors 
supported  adoption  of  a  minimum  voting 
rights  standard  whether  a  one  share, 
one  vote  standard  or  some  lesser 
standard.*'  In  general,  these 
commentators  cited  the  same  factors  as 
other  groups  in  8upix>rt  of  the  Rule. 
Some  expressed  the  opinion  that 
disparate  voting  rights  plans  lead  to 
entrenched,  inefficient  corporate 
managements,  which  result  in  a  loss  of 
investor  confidence  in  the  marketplace 
and  a  decrease  in  equity  values.*'  CREF 
suggested  that  corporate  management 
becomes  less  efficient  and  less 
responsive  to  competitive  pressure 
without  the  discipline  of  meaningful 
shareholder  control.  The  FAF  testified 
that  the  shareholders'  right  to  vote  is 
necessary  to  ensure  that  corporate    , 
management  focuses  its  resources  on 
the  corporation's  development  for  the 
benefit  of  the  shareholders  rather  than 
for  its  own  particular  interests.  Several 
institutional  investor  commentators 
stressed  that  the  right  to  vote  is  one  of 


Monks.  Institutional  Shareholder  Services,  July 
hearings  ("ISS  comment"):  NAOTC  comment,  supra 
note  28.  at  3:  written  statement  of  Joseph  R. 
Hardiman,  Chairman.  NASO.  July  hearings  ("NASD 
comment"). 

'•  See.  e.g..  letter  from  Mildred  M.  Hermann. 
Policy  Coordinator.  Financial  Analysts  Federation, 
to  Jonathan  G.  Katz.  Secretary.  SEC.  dated  July  27, 
1987  ("FAF  comment"):  NAOTC  comment,  supra 
note  26,  at  1.  See  also.  Fidelity  comment,  supra  note 
28,  at  2.  Fidelity  stressed  that  subsequent  issuances 
were  appropriate  only  if  they  contain  no  conditions 
that  affect  the  rights  of  existing  shareholders.  But 
see  Gordon  comment,  supra  note  31.  at  3  (arguing 
that  subsequent  issuances  of  limited  voting  stock 
eventually  dilute  the  voting  rights  of  existing 
holders). 

*'  Fidelity  comment,  supra  note  26,  at  2. 

* '  See,  e.g.,  letter  from  Peter  M.  DeAuer. 
Chairman.  Canadian  Council  of  Financial  Analysts, 
to  Jonathan  G.  Katz,  Secretary.  SEC,  dated  July  30. 
1987:  CREF  comment,  supra  note  29.  at  1:  FAF 
comment,  supra  note  39,  at  1:  ISS  comment,  supra 
note  38.  at  1:  oral  testimony  of  Harrison  J.  Goldin. 
Comptroller.  City  of  New  York,  (representing  the 
Council  of  Inabtutional  Investors)  July  hearings 
("Goldin  comment"). 

*'  See.  e.g..  CREF  comment,  supra  note  29,  at  2-5: 
FAF  comment,  supra  note  39,  at  2:  O'Connor 
comment,  supra  note  24.  at  1-2.  See  oho  notes  29  o 
33,  supra. 


the  primary  means  by  which 
shareholders  protect  their  interests.*' 

Many  supporters  of  the  Rule  criticized 
it  for  not  going  far  enough.  As  noted, 
many  commentators  objected  to  any 
rule  other  than  a  one  share,  one  vote 
standard  that  would  apply  to  all 
markets  without  exception.  Most  of 
these  commentators  argued  that  the 
exceptions  to  the  Rule  eventually  would 
undermine  its  intent  and  effectivenss.** 
Some  commentators  urged  elimination 
or  restriction  of  the  grandfathering 
provision  *»  or  the  adoption  of  a 
requirement  mandating  minority 
shareholder  approval  of  existing 
disparate  voting  rights  plans.*"  Some 
commentators  suggestnl  that  NYSE- 
listed  companies  that  instituted 
di8|>arate  voting  rights  plans  during  the 
NYSE  moratorium  should  not  be 
grandfathered  under  the  Rule  because 
these  companies  took  such  action  in 
clear  violation  of  existing  NYSE  rules.*' 
Specifically.  ISS  argued  that  the 
grandfather  provision  should  apply  only 
to  those  companies  whose  disparate 
voting  rights  plans  were  permissible 
under  the  listing  standards  of  their  SRO. 
Other  commentators  opined  that  the 
exceptions  for  initial  public  offerings 
and  bona  fide  business  purposes  were 
vagoe.  and  would  allow  for 
capitalizations  that  should  be  prohibited 
by  the  Rule.*"  Finally,  a  number  of 
commentators  objected  to  the  limitation 
of  the  scope  of  the  Rule  to  domestic 
issuers.*' 

B.  Comments  Opposed  to  Rule  19c-4 

Ninety-one  conusentators  either 
expressed -opposition  to  the  adoption  of 
Rule  190-4.  or  concern  about  die  scope 
of  the  Rule's  grandfather  clause.  An 
overwhelming  majority  of  the  91 
commentators  in  Oiis  group  were  public 
companies,  associations  or  groups  of 


public  companies,  or  law  firms 
representing  public  companies.  Five 
major  themes  were  represented  in  the 
negative  comments:  (1)  Lack  of 
Commission  authority  to  promulgate 
Rule  190-4:  (2)  potential  conflict 
between  the  Rule  and  state  laws 
concerning  corporate  governance;  (3) 
inadequacy  of  the  grandfathering 
provision,  either  generally  or  relating  to 
the  commentator's  specific  factual 
situation:  (4)  concerns  regarding  the 
breadth  and  woricability  of  the  Rule;  and 
(5)  assertions  that  disparate  voting 
rights  plans  approved  by  shareholders 
should  be  permitted. 

Thirty-two  commentators  questioned 
the  Commission's  authority  to  adopt  a 
rule  in  the  area  of  qualitative  listing  or 
authorization  standards.*"  The  ABA. 
reiterating  an  aigument  made  during  the 
initial  NY^  proceeding,  testified  that 
"the  language  and  legislative  history  of 
the  Act.  especially  that  of  the  Securities 
Acts  Amendments  of  1975.  clearly 
establish  that  the  Commission  does  not 
have  authority  to  impose  substantive 
corporate  law  standards  on  Usted 
companies  through  its  oversight 
authority  over  the  rules  of  the  exchanges 
and  the  NASD  under  sections  19  (b).  (c) 
and  (h)  of  the  Act."  »»  The  Business 
Roundtable  agreed  with  the  ABA.  noting 
that  Commission  authority  to 
promulgate  Rule  19c-4  "cannot  be  found 
either  in  the  language  of  Section  19(c)  or 
in  the  legislative  history  of  that 
provision."  '* 

The  ABA  also  argued  that  the 
Commission  cannot  find  authority  to 
promulgate  a  uniform  voting  rights 
listing  standard  in  sections  0,  llA.  or  14 
of  the  Act.»»  The  ABA  stated  that 
section  14  authorizes  the  Commission  to 
ensure  fair  corporate  suffrage  by 
regulation  of  the  proxy  soUcitation 


*'  See.  e^  CREF  commenL  supra  note  29.  at  2: 
Goldin  comment  supra  note  41.  al  173-711:  OX>»iinor 
comment,  sapra  note  24.  at  L 

**  Se».  Ag..  CREF  ooBiSDMrt.  mpra  note  20.  at  3: 
Keystone  oomnant  Mva  note  24  at  2:  ValU 
comoieal.  smpra  note  24.  at  2. 

*'  See.  e.g..  ndelity  cooMnenL  supra  note  2a  al  2: 
letter  from  Ronald  Langley.  Prwident  Industrial 
Equity  (Pacific)  Lhi,  to  {omlhan  G.  Kati.  Secrelafy, 
SEC  dated  |aly  IL 1SS7:  letter  from  Roberta  S. 
KameL  Professor  of  Uw.  BraoUyn  Law  SchooL  to 
Jonathan  G.  Katz.  Secfctary.  SEC  dated  July  ft  1987. 

••  Sea,  e.g,  Weisa  comment,  tapra  note  35.  at  11- 
14. 

*''  See.  e.g.  Fidelity  comment  supra  note  2ft  at  2: 
ISS  cooment  m^tra  note  3ft  at  4. 

♦'  See  Gordon  comment  supra  note  31,  at  1: 
Keystone  comment  supra  note  24.  at  1. 

••  See.  e.g..  FAF  oomment  supra  note  39.  at  2:  ISS 
comment  stipro  note  9ft  at  4:  Valhi  comment  supra 
note  24.  at  2.  The  ISS  wanted  that  a  foreign  issuer 
exception  wovld  lead  to  Ike  unfrntanale  reaolt  of 
American  oompanlea  reinootporating  in  foniffi 
countries  to  avoid  uompMawca  with  the  Rule.  Bui  see 
NASD  comment,  st<pra  note  3&  al  ft 


*•  See.  e.g..  letter  from  Robert  Todd  Lang. 
Chairmsn.  Ta»k  Force  on  Oiaparate  Voting  Rights. 
Section  of  Conwation.  Banking  and  Boaineas  Law. 
American  Bar  Association,  to  Jonathan  C  Katz. 
Secretary.  SEC  dated  August  S.  1987  TABA 
comment"):  letter  from  Clifford  L  Whrtehilt 
Chairman.  Lawyers  Steering  Commiftee  of  the  Task 
Force  on  Corporate  Responsibility.  Business 
RounduUe.  to  Jonathan  G.  Katz,  Secretaiy,  SEC 
dated  August  S,  1987  (-Business  Roundtable 
comment"):  letter  from  Arthur  Fleisdier,  Jr.  and 
Harvey  U  Pitt.  Fried.  Frank.  Harria.  Shriver  and 
Jacobsoa  to  Jonathan  G.  Katz.  Secretary.  SEC 
dated  August  S.  1987  fTried  Frank  comment"). 

^'  ABA  comment  supra  note  SO,  at  12.  See  also 
Proposing  Release,  supra  note  5,  at  nn.  80  to  7ft  100 
to  121  (summarizing  original  comments  on 
Commission  authority,  and  Goounission  reapotwe): 
notes  145  lo  180  and  accompanying  text  infra 
(discussing  Commission  authority  to  promulgate 
Rulel9(>-4). 

"  Business  Roundtable  comment  st^ira  note  Sft 
at  2. 

»» IS  U.-S.C  78f(bKS),  78k-l(a).  and  78n. 


process  but  not  by  establishing  voting 
rights  Standards.'*  The  Business 
Roundtable  also  argued  that  support  for 
the  Rule  could  not  be  found  in  sections 
llA.  6(b)(5).  or  15A(b)(6).  the  other 
sections  upon  which  the  Commission 
relied  for  authority  when  proposing  Rule 
19c-4.»» 

The  Commission  also  has  received 
Congressional  correspondence  and 
testimony  on  the  authority  issue.  The 
Congressional  comments  were  mixed  on 
the  issue.** 

Some  commentators  stated  that 
Commission  intervention  into  corporate 
governance  issues  constituted  a  federal 
intrusion  into  areas  traditionaUy  left  to 
state  regulation.*'  A  number  of  these 


"  ABA  comment  aopra  note  SO.  at  IS-tft 
>'  See  Business  Roundtable  oomment  sapra  note 
SO.  at  15-19. 

**  See  letter  from  Senator  Jake  Cora.  Ranking 
Republican  Member.  Senate  Committee  on  Banking. 
Housing,  and  Urban  Affairs,  to  Davis  &  Ruder. 
Chairman.  SFX;.  dated  May  Ift  198*  letter  from 
Senator  William  Proxmirc  Chainnan.  Senate 
Committee  on  Banking  Housing,  and  Urban  Affairs, 
to  Da\-is  S.  Ruder,  dated  April  2a  1988.  Both  Senator 
Cam  and  Senator  Proxmire  believe  the  CoounisaitM 
lacks  authority  to  adopt  a  minimum  vtrting  rights 
standard,  and  that  the  Commission  should  defer  to 
Congress  in  this  area.  Senator  Garn  also  commented 
that  both  the  Rule's  preemption  of  the  traditional 
role  of  the  stales  to  gevetning  shareholder  vtXiBg 
rights,  and  its  letiuactivc  effect  are  inappraiiriate. 
Bui  see  letter  from  Senator  Howard  M.  Metzenbaum 
to  Jonathan  C.  Katz.  Secretary.  SEC.  dated 
December  4. 1986;  statement  of  Rep.  John  Dingefi 
accompanying  the  proposed  Tender  Offer  Refonn 
Act  of  1967.  H.R.  2172,  April  27. 19B7;  letter  from 
Rep.  Dingell  to  David  S.  Ruder.  Chairman.  SEC 
dated  May  19. 198ft  letter  from  Senator  WilHam  L 
Armstrong  lo  David  S.  Ruder.  Chairman.  SEC  dated 
May  12. 198ft  and  letter  fran  Rep.  Barton  to  Davis 
S.  Ruder.  Chairman.  SEC  dated  |une  1&  1fl8ft 
Senator  Metzenbaun  vged  the  Conaisaiaa  to 
mandate  a  onifanB  one  share,  (me  vote  haling 
standard,  asserting  ttiat  the  Cmuwiarioa  has  dear 
authority  to  do  so.  Siniilaffy.  the  prapoaed  Tender 
Offer  Reform  Ad  of  «e7,  introdnoed  by 
CongreaanMn  DingeR  aad  MaAey.  incfaided  thla 
statement  in  support  of  a  one  share,  ooe  vote 
standard:  "In  view  of  Ihe  hag  standisig  rate  of 
listing  standards  in  aediow  iHd\.  12(f)  and  19  of 
the  Exchange  Act  *  '  *  coupled  wth  the  investor 
protection  and  the  pobUc  intereal'  and  other 
Exchai^  Act  atendarda  appUcaUe  to  aelf- 
regulaloiy  uigssuzaUon  nilea  by  reference  lo  the 
standards  te^pHcM  in  aad  the  objectives  of  sectiona 
llA.  M(a).  14(d)  and  M(e|,  Ihe  Enchange  Act  deaity 
authorizes  Ifaa  SEC  to  pmctibe  aharehoMer  voliag 
rights  in  the  ooRlext  of  self .refalator;  «>rganisation 
listiag  and  eligibility  ndea  by  CoaoHaaian  action 
under  aecUoB  lS(c)  and  eafocced  under  section 
19(h)."  Rep.  Dinffeirs  ktay  MHi  kttar  reMcratea  hie 
view  that  the  Commission  has  dear  anlharity  to 
mandate  a  shareholder  voliag  righto  nila.  Both  Rap. 
Dingell  and  Senator  Armalroog  have  mged  the 
Commission  to  promilgate  a  miniama  rule  in  thia 
area.  Finally,  see.  One  Share.  One  Vote  Hearing 
Before  the  Committee  on  Bankiiig,  Housing,  and 
Urban  AOairs.  United  States  Senate.  IflOlh  Cong. 
2nd  Seas.  (March  17. 1988). 

*'  See.  e.g,  letter  fraan  Richard  H.  Troy. 
Chairman.  Secnritiea  Law  Conunittae.  American 
Society  of  Corpomte  Secarities.  to  looathan  C.  Kali. 
Secretary.  SBC  dated  Aufaal  ft  1987. 


26380  Federal  Regi»ter  /  Vol.  53.  No.  133  /  Tuesday,  ]uly  12.  1968  /  Rules  and  Regulations 


commentators  expressed  concern 
regarding  the  effect  of  the  proposed  Rule 
on  state  control  share  acquisition 
statutes,  such  as  the  Indiana  statute  '* 
upheld  by  the  Supreme  Court  in  CTS 
Corp.  V.  Dynamics  Corp.  of  America.^' 
A  number  of  commentators  testified  that 
preemption  of  C75-type  statutes  would 
be  an  inappropriate  intrusion  into  state 
law.""  Other  commentators  requested 
clarification  concerning  interaction 
between  the  proposed  Rule  and  existing 
state  control  share  acquisition  statutes. 
For  example,  commentators  questioned 
whether  opting  in  or  failing  to  opt  out  of 
a  non-mandatory  state  control  share 
acquisition  statute  would  constitute  a 
disenfranchising  corporate  action  under 
the  Rule."  Additional  commentators 
questioned  the  effect,  and  opposed  any 
application,  of  the  proposed  Rule  on  a 
variety  of  corporate  provisions  and 
actions,  such  as  the  adoption  of  poison 
pills,  fair  price  provisions,  lock-ups, 
limited  partnerships,  and  "going 
private"  transactions.'* 

Approximately  forty  commentators 
were  concerned  only  about  the  effect  of 
the  Rule's  grandfathering  provision.  A 
majority  of  these  commentators  were 
public  companies  with  existing  or 
anticipated  disparate  voting  rights 
plans.  Generally,  companies  that  had 
such  plans  in  place  prior  to  May  15, 
1987,  the  announced  grandfather  date, 
sought  assurance  that  their  plan  would 
be  unaffected  by  the  Rule.**  Other 


>'  Ind.  Code  section  23-1-42-1  else<i.  (1986). 

"  U.S.  107  S  Cl.  1637  (1987).  The  CTS 

decision  upheld  the  constitutionality  of  an  Indiana 
anti-takeover  statute  that  allows  disinterested 
shareholders  to  limit  the  voting  rights  of  a  purchaser 
of  specified  percentage  of  an  Indiana  issuer's  stodt. 
S>.-e  text  accompanying  notes  121  to  125  infra 
(discussing  interaction  of  slate  control  share 
acquisition  statutes  and  Rule  19c-4). 

*"  See.  e.g..  letter  from  Howard  A.  Vine.  Alliance 
for  Corporate  Growth,  to  (onathan  C.  Katz, 
Secretary.  SRC.  dated  August  6. 1087  ("ACG 
comment"):  Fried  Prank  comment,  tupra  note  SO,  at 
28-30. 

*'  See  e.^.,  letter  from  James  W.  Guedry, 
Assistiint  (irneral  Counsel,  International  Paper 
Comptmy.  to  Jonathan  G.  Katz,  Secretary.  SEC, 
dated  August  3, 1987  ("International  Paper 
comment"):  letter  from  Powell  McHenry,  Senior 
Vice  President.  Procter  and  Gamble  Company,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  August  5, 
1987  ("Procter  and  Gamble  comment"):  letter  from 
Robert  S.  Banks.  Vice  President.  Xerox  Corporation, 
to  Jonathan  C.  Katz,  Secretary.  SEC  dated  July  30. 
1967  ("Xerox  comment"). 

**  See,  e.g..  ABA  comment,  supra  note  SO,  at  27- 
29:  Fried  Frank  comment,  supra  note  SO.  at  7-20; 
Xerox  comment,  supra  note  61.  at  3. 

**  See,  e.g..  written  testimony  of  Henry 
Lowenthal,  Senior  Vice  President,  American 
Greetings  Corp.,  July  hearings;  letter  from  James  A. 
Linen,  Vice  President,  Media  General  Corp..  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  August  4, 
1987;  letter  from  Paul  Smucker,  Chairman  of  the 
Executive  Committee,  J.M.  Smucker  Co.,  to  Jonathan 
G.  Katz.  Secretary,  SEC  dated  August  S.  1987. 


commentators  were  more  specific, 
requesting  clarification  of  the  scope  of 
the  grandfather  clause.  The  inclusion  of 
a  grandfather  clause  in  the  Rule  raised  a 
number  of  specific  interpretative 
questions,  generally  concerning 
subsequent  activities  by  grandfathered 
companies.  Specifically,  commentators 
addressed  the  legitimacy  of  continued 
issuances  of  disparate  voting  rights 
stock,  issuances  of  authorized  but 
previously  unissued  disparate  voting 
rights  stock,  and  the  effect  of  the  Rule 
on  options  for  or  securities  convertible 
to  super  voting  stock.'* 

Seven  commentators  specifically 
objected  to  any  rule  with  other  than  a 
prospective  effect."  For  example. 
Carter-Wallace  argued  that  the 
grandfather  date  was,  in  reality,  the 
effective  date  of  the  Rule.  Therefore,  the 
May  15th  date  violated  the  notice 
requirement  of  section  553(d]  of  the 
Administrative  Procedure  Act  ("APA"). 
Times  Mirror  argued  that  the 
grandfather  clause  made  the  application 
of  Rule  19c-4  retroactive,  that 
retroactive  rules  must  meet  a  separate, 
more  stringent  standard,  and  that  the 
Commission  had  failed  to  meet  this 
standard.  Times  Mirror  further  argued 
that  the  application  of  a  May  15 
grandfather  date  is  unconstitutional 
because  it  would  not  afford  due  process 
to  those  companies  that  adopted  plans 
at  a  time  when  Rule  19c-4  was  not  in 
effect. 

Commentators  also  argued  that  the 
Rule  as  proposed  is  too  broad  and  will 
be  difficult  for  the  SROs  to  administer.*" 
General  Binding  Corporation 
recommended  that  the  Commission 
provide  the  SROs  with  "clear  guidelines 
and  minimum  standards"  and  that  the 
SROs  implement  a  prior  review 


**  See  text  accompanying  notes  109  to  118  infra 
(discussing  grandfathering  issues). 

**  See  ABA  comment,  supro  note  SO,  at  24.  n.10; 
letter  from  Theodore  E.  Somerville.  Vice  President 
and  General  Counsel,  Alleghany  Corp..  to  Jonathan 
G.  Katz.  Secretary.  SEC  dated  July  15. 1967 
("Alleghany  comment");  letter  from  Robert  Decherd. 
Chairman  of  the  Board  and  Chiaf  Executive  Officer. 
A.H.  Bcio  Corp.,  to  Jonathan  C.  Katz.  Secretary. 
SEC  dated  April  7. 1968  ("A.H.  Belo  comment"); 
letter  from  Ralph  Levin.  Vice  President,  Carter- 
Wailjce.  Inc.,  to  Jonathan  G.  Katz,  Secrt>tdry.  SEC. 
August  5. 1987  ("Carter-Wallace  comment");  letter 
from  David  J.  MiDonald.  President.  Curtice-Bums, 
to  Jonathan  G.  Kutz.  Secretary,  SEC  dated  July  2a 
1967  ("Curtice-Bums  comment");  letter  from  Gibson, 
Dunn  and  Crutcher  (Counsel  to  Times  Mirror)  to 
Jonathan  G.  Katz,  Secretary,  SEC  dated  February  25, 
1966  ("Times  Mirror  comment");  letter  from  Mark  C 
Pope  IV.  Vice  President,  Graphic  Industries.  Inc.  to 
Jonathan  G.  Katz.  Secretary.  SEC.  dated  July  16. 
19S7  ("Graphic  comment"|. 

**  See,  e.g.,  letter  from  William  G.  Paul,  Senior 
Vice  President  and  General  Counsel,  Phillips 
Petroleum  Company,  to  Jonathan  G.  Katz,  Secretary, 
SEC  dated  July  10, 1987.  5ee  a/so  ABA  comment 
supro  note  SO.  at  35-30;  Business  Roundtable 
comment,  sijpro  note  SO.  at  21-22. 


mechanism  to  allow  issuers  to  receive 
assurances  by  an  SRO  prior  to  taking 
any  corporate  action  that  could  come 
under  the  Rule."''  Another  commentator 
argued  that,  because  the  goal  of  the 
Commission  is  to  ensure  fair  corporate 
suffrage,  it  should  do  no  more  than 
require  expanded  disclosure  of  possible 
disenfranchisement  in  the  proxy 
statement  or  require  that  the  proxy  be 
mailed  a  speclHcd  number  of  days  prior 
to  a  shareholders  meeting."" 

III.  Discussion 

After  a  careful  review  of  the  record, 
including  all  comment  letters  received 
and  testimony  of  witnesses,  the 
Commission  believes  a  minimum 
standard  concerning  voting  rights  listing 
standards  is  necessary,  and  has  decided 
to  adopt  Rule  19c-4.  In  addition  to 
providing  the  rationale,  justification,  and 
authority  for  the  Commission's  decision 
to  adopt  Rule  19c-4,  the  discussion 
below  clarifies  certain  interpretations  of 
the  Rule  as  adopted  and  modifications 
made  to  the  Rule  as  initially  proposed. 

A.  Need  for  Rule  19o-4 

In  proposing  Rule  19c-4,  the 
Commission  recognized  that  regulation 
of  shareholder  voting  rights  under  the 
Federal  securities  laws  raises  difficult 
and  complex  issues.  The  Commission 
noted  that  the  initial  NYSE  proposal  to 
abandon  its  one  share,  one  vote 
standard  had  important  ramifications 
for  management  accountability,  tender 
offers  and  changes  in  corporate  control, 
the  rights  of  majority  and  minority 
shareholders,  competition  among  SROs, 
and  the  integrity  of  the  nation's 
securities  markets.  The  Commission 
continues  to  believe  that  the  issue  of 
shareholder  voting  rights  has  far- 
reaching  implications,  and  that  a  rule 
ensuring  a  minimum  level  of  shareholder 
protection  from  disenfranchising  actions 
is  appropriate  and  consistent  with  the 
purposes  of  the  Act.  Further,  the  Rule, 
which  will  operate  through  the  listing 
standards  of  SROs,  has  been  crafted  to 
be  consistent  with  federalism  objectives 
by  seeking  to  minimize  intrusion  into 
traditional  state  regulation.** 

Until  relatively  recently,  disparate 
voting  rights  plans  were  used  primarily 
by  smaller  companies  with  significant 
insider  ownership.  Traditionally,  these 
companies  had  gone  public  with  a 
weighted  voting  scheme  designed  to 


*'  See  tetter  ftam  Steve  Rubtn.  Vice  Pr«sldenl. 
General  Binding  Corp..  lo  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  August  5. 1987. 

"  See  letter  from  Robert  B.  Lamm.  Chief 
Securities  Counsel,  W.R.  Grace  A  Co.,  to  Jonathan 
C.  Katz.  Secretary.  SEC  dated  July  31, 1967. 

•*  See  note  84  infra. 
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allow  the  founders  to  maintain  control 
as  the  company  grew.  In  the  19808. 
however,  corporate  bidders  began 
targeting  increasingly  large  companies, 
and  disparate  voting  rights  plans 
became  an  important  defensive  tactic  in 
response  to  the  possibility  of  a  hostile 
tender  offer.  As  the  use  of  these  plans 
evolved,  the  Commission  became 
concerned  that,  in  many  instances,  the 
methods  of  issuing  disparate  voting 
rights  stock  were  structured  to 
disenfranchise  existing  shareholders 
and  had  consequences  far  beyond 
management  desires  to  deter  hostile 
takeover  bids. 

While  certain  disparate  voting  rights 
plans  serve  to  disenfranchise  existing 
shareholders,  the  Commission  does  not 
believe  that  the  issuance  of  less  than  full 
voting  rights  stock  is  perse 
inappropriate.  The  Commission  agrees 
that  there  may  be  vaUd  business  or 
economic  reasons  for  issuing  disparate 
voting  rights  stock,  the  effect  of  which  is 
not  disenfranchising  to  existing 
shareholders.''**  The  Commission 
believes,  however,  that  disparate  voting 
rights  plans  that  disenfranchise  existing 
shareholders  are  inconsistent  with  the 
requirements  of  the  Act.  Shareholders 
who  purchase  voting  shares  in  a 
company  do  so  with  the  understanding 
that  the  shares  will  be  accompanied  by 
the  voting  rights  attendant  to  the  stock 
at  the  time  of  purchase.  The  diminution 
or  limitation  of  these  rights  is 
inconsistent  with  the  investor  protection 
and  fair  corporate  suffrage  policies 
embodied  in  sections  6(b)(5),  15A(b)(6). 
and  14  of  the  Act.' »  In  addition,  in  the 
year  prior  to  the  Proposing  Release  an 
increasing  number  of  companies 
recapitalized  in  a  manner  that 
disenfranchised  shareholders  of  their 
voting  rights.  Many  of  these  issuers 
were  more  established  companies  with 
extensive  public  ownership.  A 
continuation  of  these 
disenfranchisements  would  reduce 
investor  confidence  in  the  securities 
markets  in  the  United  States. 

"The  Commission  recognizes  that 
under  state  law.  disparate  voting  rights 
plans  generally  are  permitted  subject  to 
shareholder  approval.'*  The 
Commission  also  recognizes,  however, 
that  collective  action  problems  may 
make  defeating  an  issuer 
recapitalization  proposal  extremely 
difficult."  Many  commentators  in  both 


the  December  and  July  hearings, 
including  institutional  investors, 
individual  investors,  and  law  professors, 
testified  extensively  about  the 
difficulties  involved  in  shareholders 
acting  together  in  their  collective  best 
interest.'*  Frequently,  a  disparate  voting 
rights  plan  is  presented  to  shareholders 
in  a  form,  such  as  an  offer  to  exchange 
higher  vote  stock  for  lower  vote  stock 
with  a  dividend  sweetener,  that 
provides  shareholders  with  an  incentive 
to  accept  less  than  full  voting  rights 
stock  rather  than  oppose  the 
recapitalization,  although,  acting 
collectively,  shareholders  as  a  group 
might  prefer  to  retain  their  voting  rights 
and  reject  the  sweetener  offered  by 
management.  The  coercive  nature  of 
some  disparate  voting  rights  plans  may 
also  be  exacerbated  by  management's 
ability  to  set  the  proxy  agenda  and  use 
corporate  funds  to  lobby  shareholders  in 
favor  of  its  proposal.  The  Commission 
also  has  heard  testimony  from 
institutional  investors  describing  the 
pressure  placed  on  managers  of 
corporate  pension  plans  during  the 
shareholder  voting  process.''* 

Although  the  Commission  does  not 
believe  that  shareholders  invariably  are 
powerless  to  defeat  an  issuer-sponsored 
proposal  to  recapitalize,  the  Commission 
does  believe  that,  because  of  the  forces 
cited  above,  the  shareholder  voting 
process  is  not  fully  effective  in 
preventing  the  adoption  of  disparate 
voting  rights  plans  that  disenfranchise 


'"  See  text  accompanying  notes  88  to  97  infra 
(discussing  permitted  actions  under  the  Rule). 

"  15  U.S.C.  78f(b)(5).  78o-3(bK6).  78n. 

'*See.  ftg..  8  Det.  Code  Ann.  section  151(a). 

"Se*  e.g..  Weiss  comment,  supra  note  35.  at  3-6; 
Ruback  comment,  supra  note  34.  at  1-3;  oral 
testimony  of  James  Heard.  Investor  Responsibility 


Research  Center.  December  hearings.  Professor 
Weiss  referred  to  the  "substantial  body  of 
literature"  explaining  why  the  shareholder  vote  is 
not  always  an  accurate  representation  of 
shareholder  preference.  For  example,  Professor 
Weiss  cited  the  "rational  apathy"  problem,  which 
leads  shareholders  lo  suppport  management 
proposals  because  the  expected  cost  to  any  one 
shareholder  of  carefully  evaluating  these  proposals 
will  greatly  exceed  any  potential  benefit  to  the 
shareholder.  Second.  Professor  Weiss  outlined  the 
"free  rider"  problem,  which  acknowledged  that  the 
typical  shareholder  will  not  make  the  effort  to 
evaluate  a  management-sponsored  proposal,  but 
will  rely  on  other  shareholders  to  do  that  and  "free 
ride"  on  their  efforts. 

'♦See  Proposing  Release,  supra  note  S.  at  23669. 

'•See  oral  testimony  of  James  F.  Heard.  Deputy 
Director,  Investor  Responsibility  Research  Center, 
December  hearings:  and  oral  testimony  of  Nell 
Minow,  General  Counsel,  Institutional  Shareholders 
Services,  Inc.,  July  hearings.  See  also.  Weiss 
comment,  supra  note  35.  at  108  (stating  that 
institutional  shareholders  also  may  be  susceptible 
to  collective  action  problems).  The  Commission 
again  notes  that  the  comments  by  pension  fund 
favored  adoption  of  a  minimum  voting  rights  rule. 
These  comments  lead  the  Commission  to  believe 
that  the  collective  action  limitations  noted  above 
can  result  in  the  disenfranchisement  of  institutional 
shareholders,  and  also  dispute  claims  that  increased 
institutional  holdings  in  the  markets  makes 
defeating  a  recapitalization  more  likely.  See.  also. 
the  Labor  Department  Letter  on  Proxy  Voting  by 
Plan  Fiduciaries.  SNA  Pension  Reporter,  February 
29. 1966,  Vol.  15  p.  391. 


shareholders.  The  Commission  believes 
that  it  is  preferable  for  a  company's 
insiders  wishing  to  gain  voting  control  to 
do  so  through  a  repurchase  of  shares  in 
which  such  repurchase  is  subject  to 
market  discipline  and  judicial  review 
regarding  state  corporate  fiduciary 
requirements. 

Moreover,  the  Commission  is 
concerned  about  the  rights  of  minority 
shareholders,  who  are  permanently 
disenfranchised  by  a  proposal  against 
which  they  voted.  While  the  shareholder 
voting  mechanism  may  be  of  limited 
effectiveness  in  protecting  against 
disenfranchisement  by  management  it 
nonetheless  has  value  in  ensuring 
management  accountability.  For 
example,  shareholders  have 
occasionally  elected  dissidents  in  proxy 
contests  for  control  of  a  company's 
Board  of  Directors.  Moreover,  the 
potential  that  shareholders  will  vote 
against  management  or  at  least  amass  a 
sufficient  opposition  vote  to  embarrass 
the  company  contributes  to  ongoing 
accountability. 

The  Commission  has  reviewed  the 
empirical  evidenpe  regarding  the  wealth 
impact  of  disparate  voting  rights  plans 
on  common  stock  price.  In  the  Proposing 
Release,  the  Commission  stated  its 
belief  that  the  empirical  evidence 
regarding  the  price  effect  of  disparate 
voting  rights  plans  required  further 
consideration  and  investigation.'*  The 
Commission  noted  that  although 
existing  economic  studies  generally  had 
not  demonstrated  statistically 
significant  wealth  reductions  as  a  result 
of  disparate  voting  rights  plans,  further 
empirical  study  would  be  useful  to 
examine  the  extent  to  which  such  voting 
structures  are  beneficial,  or  at  least  not 
harmful,  to  shareholders." 

The  Commission's  Office  of  Chief 
Economist  ("OCE"),  now  the  Office  of 
Economic  Analysis,  in  a  update  to  its 
initial  study  of  the  wealth  effects  of 
disparate  voting  rights  plans,'*  did  find 
significant  negative  wealth  effect  in 
connection  with  such  recapitalizations. 
In  particular,  the  OCE  update  found  that 
negative  price  effects  were  contentrated 
in  companies  that  had  recapitalized 
after  the  NYSE  announced  its 
moratorium  on  enforcing  its  one  share, 
one  vote  rule.  Importantly,  the  OCE 
Update  also  noted  that  the  post- 
moratorium  firms  were  characterized  by 


"  Proposing  Release,  supra  note  5.  at  23672. 

"  Id.  at  nn.  34-35.  84  (citing  studies  evaluating 
wealth  effects  of  disparate  voting  rights 
recapitalizations). 

"See  OCE.  Update— The  Effects  of  Dual  Class 
Recapitalization  on  the  Wealth  of  Shareholders: 
Including  Evidence  from  1968  and  1967."  July  1& 
1967  ("OCE  Update"). 
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substantially  lower  insider  holdings  and 
substantially  higher  institutional 
holdings,  as  compared  to  companies  that 
had  recapitalized  prior  to  the  NYSE 
moratorium.** 

Although  the  OCE  Update  is  useful 
evidence  of  the  negative  effects  of 
disenfranchisement,  the  measurement  of 
immediate  change  in  securities  price  is 
not  a  complete  indicator  of  the  negative 
effects  of  disenfranchising  actions.  As 
several  commentators  have  suggested, 
the  negative  effects  of  a  permanent 
deprivation  of  shareholdier  voting  rights 
may  not  appear  until  some  time  after  the 
disenfranchising  action  is  announced  or 
occurs,  and  may  be  impossible  to 
measure  precisely  at  the  time  of 
enactment.*"  For  example,  loss  of 
independent  shareholder  control  in  a 
company  may  not  manifest  itself  until 
sometime  in  the  future  through  a  lower 
takeover  permium  offered  for  the 
company's  shares,  or  through 
management  actions  undertaken 
without  the  discipline  of  accountability 
to  shareholders.*'  Accordingly,  the 
Commission  does  not  consider  evidence 
on  shareholder  wealth  effects  to  be 
critical  to  its  conclusions.  The 
Commission  has  relied  in  its  analysis 
and  decision  on  the  coercive  (and  for 
minority  shareholders  involuntary) 


''•The  OCE  atso  noted  the  increased  use  of  the 
exchange  offer  method  of  creating  disparate  voting 
rights  slock  since  1984. 

•"  See  Proposing  Release,  supra  note  5,  at  im.  83- 
85. 

■  ■  Recent  transactions  involving  Resorts 
InlemationaJ  illustrate  this  point.  In  1986.  there 
were  5.7  million  shares  of  Class  A  stock 
outstanding,  having  one  vote  each,  and  750.000 
shares  of  Class  B  stock  outstanding  with  100  voles 
each.  The  Class  B  stock  represented  less  than  12% 
of  the  outstanding  shares  but  had  93%  of  the  voting 
power.  In  early  lyae.  the  Class  B  stock  generally 
traded  at  a  2-3  point  permium  (.■>-7.5%)  above  the 
Class  A  stock,  within  the  SO  dollar  range.  After  the 
death  of  Resorts'  Chairman  in  April  1986. 
negotiations  fur  the  Class  B  holduigs  of  the  estate, 
which  constiliitod  approximately  72%  of  the 
outstanding  shares  of  the  class,  culminated  with  the 
sale  of  the  Cliiss  B  stock  to  Donald  Trump  at  $135 
per  share  in  July  1987.  Although  the  price  of  the 
Class  A  ruse  tu  the  $60  range  during  July  and 
August  1087.  ffi'Iuwing  the  purchase  of  the  Class  B 
block  it  ><ciiined  steadily  to  the  point  where  it  was 
trading  ^t  llu-  S20  level  during  February  1968  and 
currentlv  trados  in  the  $30  range.  See  also  letter 
from  the  Toronto  Society  of  Fmancial  Analysts,  to 
John  S.R.  Shad.  Chairman.  SEC,  dated  November  14, 
1986  (discusAing  tniding  in  Class  AftB  stock  of 
Canadian  Tire  Corporation),  in  that  case,  holders  of 
voting  stock  sought  to  obtain  control  by  purchasing 
blocks  of  voting  stock  that  had  been  put  up  for  sale. 
This  attempt  to  c:hange  control  avoided  triggering  a 
protective  provision  that  would  have  required  non- 
voting stock  to  be  converted  to  voting  stock  if  an 
offer  was  made  to  substantially  all  holders  of 
common  slock.  As  a  result  of  this  situation,  in 
October  1986.  the  Qass  B  voting  stock  was  trading 
at  over  double  the  price  of  the  Class  A  non-voting 
stock,  despite  the  non-voting  to  voting  conversion 
provision  and  that  there  were  only  3.46  million 
voting  shares  as  opposed  to  S1.8  million  non-voting 
shares  outstanding. 


disenfranchisement  resulting  from  issuer 
imposition  of  disparate  voting  rights 
structures,  which  can  have  long  term 
negative  effects  on  shareholders. 

Moreover,  the  Commission  beheves 
that  the  investor  protection  and 
shareholder  suffrage  policies  of  the  Act 
compel  action  in  this  area,  rather  than 
simple  disapproval  of  the  original  NYSE 
proposal  The  Commission  recognizes 
the  competitive  pressures  that  initially 
led  the  NYSE  to  propose  to  abandon  its 
one  share,  one  vote  standard.  By 
facilitating  the  development  of  a 
national  market  system,  the  Commission 
has  been  a  strong  supporter  of 
competition  among  the  markets.  Without 
suggesting  that  competition  necessarily 
would  result  in  the  markets  removing  all 
voting  rights  standards,  the  Commission 
continues  to  note  that  many  major 
corporations  expressed  concern  in  the 
initial  proceeding  about  the  potential  of 
a  hostile  takeover  bid  and  that  such 
concern  might  lead  corporations  to 
adopt  disparate  voting  rights  plans  as 
takeover  defenses.  It  is  therefore  likely 
that  companies  may  choose  to  move  to  a 
particular  SRO  primarily  to  implement 
disparate  voting  rights  plans  for 
defensive  purposes. 

The  Commission  finds  significant  that 
in  both  the  December  and  July  hearings, 
and  in  the  written  comments,  almost  all 
shareholders  and  shareholder  groups 
testified  that  the  Commission  should 
protect  voting  rights  by  adopting  the 
Rule  or  a  more  stringent  version  of  the 
Rule,  such  as  a  one  share,  one  vote 
standard.  Both  individual  and 
institutional  shareholders  argued  that 
unless  the  Commission  acted  in  this 
area,  more  issuers  eventually  would 
institute  disenfranchising  voting  rights 
plans.  Moreover,  the  large  majority  of 
academics  commenting  or  testifying 
argued  that  the  Commission  has  both 
the  authority  and  the  responsibility  to 
stop  voting  rights  disenfranchisement 
Further,  the  major  securities 
maricetplaces,  as  well  as  the 
representative  organization  for  state 
securities  administrators,  testified  that 
they  look  to  the  Commission  for 
leadership  in  establishing  a  minimum 
marketplace  standard  to  protect 
shareholder  voting  rights. 

Finally,  in  adopting  Rule  19c-4,  the 
Commission  intends  to  prohibit 
disparate  voting  rights  plans  that 
disenfranchise  existing  shareholders, 
while  continuing  to  allow  corporations 
flexibility  in  devising  their  capital 
structures.*'  In  addition,  the 


Commission  does  not  seek  to  prohibit 
issuers  from  issuing  stock  with 
restricted  or  no  voting  rights,  as  those 
restrictions  are  a  consideration  the 
investor  will  take  into  account  when 
deciding  to  purchase  a  security.  Rather, 
the  Commission  seeks  to  prevent  the 
deprivation  of  voting  rights  that  occurs 
after  a  security  has  been  purchased. 
Accordingly,  as  discussed  in  more  detail 
below,  the  Commission's  Rule  19c-4 
focuses  on  the  process  by  which  certain 
disparate  voting  rights  structures  are 
created,  not  the  issuer's  capital  structure 
perse.  We  believe  this  approach  is 
consistent  with  the  role  of  the 
Commission  in  regulating  the  public 
securities  markets  for  the  protection  of 
investors.**  Rule  19c-4  identifies  those 
situations  in  which  shareholders  are 
disenfranchised  and  prohibit  companies 
from  continued  access  to  the  national 
securities  marketplace  if  they  take  such 
action.  In  doing  so.  Rule  19c-4  is 
consistent  with  the  federalism  objective 
of  minimal  intrusion  into  areas  of 
traditional  state  regulation.** 

B.  Description  of  Rule  19c-4 

Rule  190-4.  as  adopted,  adds  to  the 
rules  of  national  securities  exchanges 
that  make  fransaction  reports  available 
pursuant  to  Rule  llAa3-l  luder  the  Act 


■*The  Commissinn.  in  •dopting  Rule  l9c-4.  is  not 
commencing  disapproval  proceedings  for  the  NYSE 
and  PSE  proposed  rule  changes  to  ehminate  their 
one  share,  one  vote  listing  standards  (SR-NYSE-8B- 


17  and  SR-PSE-84-23).  The  NYSE  proposed  rule 
change  may  act  as  an  appropriate  suppiement  to  the 
minimum  protections  accorded  by  Rule  190-4.  For 
example,  even  though  Rule  19c^  presumes  to 
permit  issuances  of  lower  voting  slock  under  certain 
circumstaiKes.  the  SRO  could  still  require  a 
majority  of  independent  shareholders  to  vote  to 
approve  such  an  issuance.  The  NYSE  and  PSE 
should  consider  bow  they  want  to  treat  their 
proposed  rule  changes  in  light  of  the  adoption  of 
Rule  19C-4. 

"  See  text  accompanying  notes  180  to  180  infra 
(discussing  Commission  authority  to  promulgate 
Rule  19C-4  to  further  investor  protection). 

**  The  Commission  has  received  a  written  request 
by  the  Business  Rouodtable  to  comply  voluntarily 
with  Executive  Orders  12612  ("Federalism")  and 
12291  ("Federal  Regulation")  in  its  rulemaking. 
Executive  Order  12612.  52  FR  41685  (1987):  E.O 
12290. 3  ere  127  (1982).  See  letter  from  Jim  J.  Tozzi. 
Director.  Multinational  Business  Services.  Inc..  to 
David  S.  Ruder.  Chairman.  SEC.  dated  January  IS. 
1988.  The  Commission  notes  that  it  is  expressly 
excluded  from  the  coverage  of  Ihe  executive  orders. 
Executive  Order  12612  is  directed  to  "executive 
departments  and  agencies,"  not  independent 
agencies.  Executive  Order  12291  excludes  the 
Commission  by  defining  "agency"  as  "any  authority 
of  the  United  Stales  that  is  an  agency  under  44 
U.S.C.  3502(1)."  The  Commission  is  an  independent 
agency  specified  in  44  U.S.C.  3502(10).  Although  the 
Commission  is  excluded  from  Executive  Order 
12291.  and  is  not  required  to  comply  with  Executive 
Order  12612.  the  Commission  has  been  sensitive  to 
the  underlying  objectives  of  the  two  orders.  In 
drafting  Rule  19c-4.  the  Commission  has 
approached  the  issue  of  shareholder  voting  rights  in 
a  manner  coiwistent  with  ihe  doctrine  of  federalism 
The  Commission  has  attempted  to  limit  its  impact 
on  slate  regulation  of  corporate  structures  by 
targeting  only  those  corporate  transactions  thai 
disenfranchise  existing  shareholders.  r 
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a  prohibition  on  an  exchange  listing  or 
continuing  to  list  the  common  stock  or 
other  equity  security  of  a  domestic 
issuer*'  registered  under  section  12  of 
the  Act,  if  the  issuer  issues  any  class  of 
securities,  or  takes  other  corporate 
action,  with  the  effect  of  nullifying. 
restricting,  or  disparately  reducing  the 
per  share  voting  rights  of  holders  of  any 
outstanding  common  stock  of  such 
issuer.  Rule  19c-4  also  adds  to  the  rules 
of  national  securities  associations  a 
prohibition  on  an  association  from 
authorizing,  or  continuing  to  authorize, 
for  quotation  and/or  fransaction 
reporting  on  an  automated  inter-dealer 
quotation  system  *•  the  common  stock 
or  other  equity  security  of  a  domestic 
issuer  registered  under  section  12  of  the 
Act,  if  the  issuer  issues  any  class  of 
securities,  or  takes  other  corporate 
action,  with  the  effect  of  nullifying, 
restricting,  or  disparately  reducing  the 
per  share  voting  rights  of  holders  of  any 
outstanding  common  stock  of  such 
issuer. 

Rule  19C-4  also  provides  a  certain 
degree  of  flexibility  by  permitting  an 
exchange  or  association  to  issue  rules, 
policies,  practices,  or  interpretations, 
subject  to  Commission  review  pursuant 
to  section  19(b)  of  the  Act,  that  would 
specify  the  types  of  securities  issuances 
or  corporate  actions  covered  by,  or 
excluded  from,  the  prohibitions 
contained  in  Rule  19c-4.*^ 

As  discussed  in  more  detail  below, 
commentators  suggested  that  the  Rule 
include  in  its  text  those  items  previously 
described  in  detail  in  the  Proposing 
Release  regarding  issuances  of  stock 
and  other  corporate  action  that  would 
be  either  permitted  or  prohibited  under 
the  Rule.  Accordingly,  in  response  to 
commentators'  suggestions  and  in  order 
to  clarify  the  operation  and  effect  of  the 
Rule,  the  Rule  contains  a  non-exclusive 
list  of  issuances  of  stock  and  other 
corporate  actions  presumed  to  be 
permitted  or  prohibited  under  the  Rule. 
In  addition,  the  grandfather  dale  has 


been  changed  from  the  proposed  date  of 
May  15, 1987,  to  the  effective  date  of  the 
Rule.  Finally,  the  discussion  below 
clarifies  the  interaction  between  the 
Rule  and  state  control  share  acquisition 
statutes  and  corporate  defensive 
takeover  tactics,  such  as  poison  pills 
and  lock-up  options,  and  other 
interpretive  issues  that  have  been  raised 
by  commentators.  Although  modified 
slightly  in  form,  the  Rule  as  adopted  is 
identical  substantively  to  the  Rule  as 
proposed. 

1.  Permitted  Actions  Under  Rule  19c-4 

As  adopted,  the  Rule  contains  a  non- 
exclusive list  of  actions  presumed  to  be 
permitted  under  the  Rule.**  The  list  of 
permitted  actions  reflects  the  belief  by 
the  Commission  that  there  are  valid 
business  and  economic  purposes  for  the 
issuance  or  purchase  of  common  stock 
with  limited  voting  rights  in  certain 
situation.*"  The  listing  of  certain  actions 
that,  standing  alone,  are  presumed  to  be 
permitted  is  not  intended  to  provide  an 
exemption  for  a  plan  or  scheme, 
involving  such  an  action  in  conjunction 
with  others,  that  disenfranchise  existing 
shareholders. 

a.  Initial  Public  Offerings.  First,  the 
Commission  presumes  that  the  issuance 
of  disparate  voting  rights  stock  pursuant 
to  an  initial  registered  public  offering 
("IPO")  is  not  a  disenfranchising 
action.'"  The  purchase  of  limited  voting 
rights  stock  in  an  IPO  does  not 
disenfranchise  shareholders  who 
purchase  shares  with  the  full 
knowledge,  through  adequate  disclosure, 
of  the  limits  on  their  individual  and 
collective  voting  power.  In  such  a 
situation,  there  is  no  existing  class  of 
public  shareholders  that  is  deprived  of 
actual  or  potential  voting  control  by  the 


•"  A  definition  of  'domestic  issuer"  has  lieen 
added  to  the  Rule.  Paragraph  (e)(4)  of  the  Rule 
defines  "domestic  issuer"  as  any  issuer  that  is  not  a 
"foreign  private  issuer"  as  defined  in  Rule  3b-4 
under  the  Act.  This  definition  is  identical  to  the 
definition  of  "domestic  issuer"  discussed  in  the 
Proposing  Release.  See  Proposing  Release,  supra 
note  5,  at  n.SS. 

••  As  noted  above.  NASDAQ  is  currently  the  only 
such  inter-dealer  quotation  system.  The  rule  would 
apply,  of  course  to  any  other  inter-dealcr  quotation 
systems  that  are  formed  in  the  future. 

•'  Under  section  19(b).  if  an  exchange  or 
association  submits  such  a  rule,  policy,  practice  or 
interpretation  to  the  Commission  for  review,  in 
order  to  approve  it  the  Commission  must  find  thai 
such  rule,  policy,  practice  or  interpretation  is 
consistent  with  Ihe  protection  of  investors  and  Ihe 
public  interest,  and.  generally,  in  furtherance  of  Ihe 
purposes  of  the  Act.  See  15  U.S.C.  7es(b). 


•"  See  Rule  19c-4(d).  The  SROs  may  choose, 
subject  lo  Commission  review,  to  identify,  by  rule, 
other  transactions  involving  disparate  voting  slock 
which  do  not  raise  disenfranchisement  concerns. 

"•  The  Commission  always  has  recognized  that 
there  exist  legitimate  uses  for  disparate  voting 
rights  slock  for  bona  fide  business  purposes.  See 
Proposing  Release,  supra  note  5.  at  23671.  For 
example.  Paragraph  (c)(4)  of  the  original  Rule  |now 
paragraph  (e)(S))  exempted  from  Ihe  scope  of  Ihe 
Rule  ordinary  preferred  slock  or  nonconvertible 
debt.  i.e..  securities  that  had  preference  over  the 
issuer's  common  stock  as  a  dividends,  interest 
payments,  redemption,  or  payment  in  liquidation 
whose  voting  rights  only  became  effective  as  the 
result  of  specific  events,  not  related  to  an 
acquisition,  which  reasonably  could  be  expected  to 
relate  to  the  issuer's  financial  ability  to  meet  its 
obligations  to  that  senior  class  of  securities. 

»«•  See  Proposing  Release,  supra  note  5.  at  23671. 
23673.  The  term  "initial  public  offering '  is  intended 
lo  mean  the  offering  of  securities  by  a  company  by 
which  it  goes  public.  For  example,  if  a  company 
offers  Class  A  stock  to  Ihe  public  and  a  year  later 
offers  Oass  B  super  voting  stock,  only  the  Class  A 
slock  offering  is  an  'initial  public  offering." 


issuance  of  a  class  of  disparate  voting 
rights  stock. 

b.  Subsequent  Issuances  of  Lower 
Voting  Stock.  Second,  a  public 
corporation  that  wishes  to  raise  capital 
and  desires  neither  to  burden  the 
company  with  additional  debt  nor  dilute 
present  ownership  may  choose  to  raise 
that  capital  through  the  issuance  of 
lower  voting  rights  stock.*'  As  with  the 
IPO  example,  shareholders  purchasing  a 
new  issue  of  lower  voting  stock  are  fully 
aware  of  the  limits  on  their  voting 
power,  both  individually  and 
collectively,  at  the  time  of  purchase.  By 
restricting  subsequent  offerings  to  equal 
or  lesser  voting  stock,  no  existing 
individual  or  class  of  shareholder  is 
disenfranchised  by  this  form  of 
capitalization.'^^  Although  the  Rule 
speaks  in  terms  of  public  offerings,  a 
private  offering  of  lower  voting  stock 
would  be  subject  to  the  same  analysis, 
inasmuch  as  such  issuance  does  not 
disenfranshise  existing  shareholders. 

The  simplest  case  imder  this  section 
of  the  Rule  involves  a  company  that  has 
one  class  of  stock  with  one  vote  per 
share.  The  company  could  make  a 
public  offering  of  additional  shares  of 
this  class  or  offer  a  new  class  with  less 
than  one  vote  per  share.  Once  the 
company  issues  lower  voting  stock,  a 
question  arises  as  to  whether  it  can 
issue  subsequent  offerings  of  regular 
voting  stock,  for  such  stock  would  have 
voting  rights  greater  than  an  outstanding 
class  of  common  stock  of  the  issuer. 
While  in  many  circumstances  the 
subsequent  issuance  would  not  be 
disenfranchising,  this  type  of 
interpretive  question  is  best  left  to  the 
SROs  to  determine  when  implementing 
the  Rule. 

c.  Bona  fide  Mergers  and 
Acquisitions.  Third,  the  Commission 
believes  that  the  issuance  of  lower 


»'  Id.  If  the  lower  voting  slock  has  features,  such 
as  convertibility  from  the  full  voting  stock,  that 
would  in  effect  constitute  an  exchange  offer  or 
otherwise  potentially  affect  or  diminish  the  voting 
rights  of  existing  shareholders,  the  presumption 
would  be  rebutted  and  the  SRO  would  have  to 
apply  Ihe  Rule. 

"  Professor  Gordon,  in  his  comment  letter, 
suggested  that  a  subsequent  offering  of  lower  voting 
stock  also  could  dilute  Ihe  economic  value  of 
existing  shareholders'  stock.  Gordon  argues  that  a 
company  will  have  to  sell  a  larger  number  of  limited 
voting  shares  than  ordinary  common  or  provide 
limited  voting  shares  with  greater  than  pro^-ata 
dividends  in  order  to  raise  a  given  amount  of 
capital.  Ses.  Gordon  comment,  supra  note  31.  While 
such  issuances  may  affect  the  economic  value  of 
existing  shares  as  compared  to  an  issuance  of  fully 
voting  shares,  they  may  be  preferable  to  other 
methods  of  raising  capital  without  diluting  the 
voting  power  of  existing  shareholders.  In  any  event, 
these  occurrences  by  themselves  would  not  nullify, 
restrict,  or  disparately  reduce  the  voting  nghts  of 
the  ordinary  common  shares. 
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voting  rights  stock  in  connection  with  a 
business  combination  to  effect  a  bona 
Tide  merger  or  acquisition,  in  which  the 
voting  rights  of  the  seciuities  issued 
would  not  be  greater  than  the  voting 
rights  of  any  existing  class  of  common 
stock,  is  presumed  to  be  appropriate 
under  the  Rule."  For  example,  when  the 
lower  voting  rights  stock  is  structured  so 
that  dividends  or  other  substantive 
rights  [e.g.,  election  of  directors)  are 
based  on  the  assets  or  performance  c^ 
the  acquired  company,  such  a 
recapitalization  generally  should  be 
considered  bona  fide  and  consistent 
with  the  purposes  of  the  Rule.'* 

d.  Stock  Dividends.  Finally,  the 
Conunission  believes  that,  in  many 
instances,  a  straight  issuance  of  a  stock 
dividend  to  all  holders  of  an  outstanding 
class  of  common  stock,  in  which  the 
voting  rights  of  the  stock  are  equal  to  or 
less  than  the  per  share  voting  rights  of 
the  existing  class,  would  be  consistent 
with  the  rule.**  The  Rule  generally  is 
not  meant  to  restrict  additional 
issuances  of  stock  with  die  same  voting 
rights  as  existing  common  stock,  even 
though  such  issuances  may  dilute  the 
percentage  voting  power  of 
shareholders.**  An  issuance  of  low  vote 


"  See  Propoting  Release,  aupro  note  5,  al  23B71, 
23673.  The  Commission  has  decided  to  exclude  from 
the  final  rule  the  phrase  "accompanied  by  proxy 
material"  when  describing  such  permitted  issuances 
in  connection  with  a  business  combination  or  a 
stock  dividend.  Although,  aside  from  short-fam 
mergers,  most  mergers  and  acquisitions  are 
accompanied  by  proxy  material,  the  Commission 
notes  that  most  issuances  of  stock  dividends  do  not 
require  shareholder  approval.  Therefore  the 
inclusion  of  the  phrase  "accompanied  by  proxy 
material"  in  this  section  of  the  final  rule  would  b« 
unduly  restrictive.  See  also  text  accompanying 
notes  95  to  97  infra  (discussing  the  issuance  of  stodt 
dividends). 

**  The  Commission  emphasizes  that  a  merger  or 
combination  between  a  company  with  a  disparate 
voting  rights  plan  and  a  company  with  a  one  share, 
one  vote  capitalization  must  be  scrutinized  to 
ensure  thai  It  is  being  effected  for  a  bona  fide 
purpoae.  In  particular,  an  attempt  to  merge  a  larger 
company  with  a  single  class  or  stock  into  a 
substantially  smaller  company  or  shell  company 
with  a  disparate  voting  rights  plan,  or  any  merger 
other  than  at  arm's  length,  could  be  considered 
disenfranchising  under  the  Rule  because  it  might 
disparately  reduce  the  voting  rights  of  existing 
shareholders.  Such  mergers  would  not,  however,  be 
presumed  profaibitad  where  the  proportionality  of 
voting  rights  lietween  the  two  companies  is 
maintained.  Again,  this  would  be  consistent  with 
the  Rule's  objective  to  avoid  the  disenfranchiseroenl 
of  existing  shareholders,  by  permitting  shareholders 
to  retain  their  current  voting  power. 

*'  See  Propoaing  Release,  supra  note  5.  at  23673. 

**  Five  coiiunentalors  suggested  that  the  Rule 
should  permit  spinoffs  of  a  company's  operations 
where  the  spun  off  aubaidiary  has  the  same  dual 
class  structure  as  the  parent  company.  See,  e.g., 
Carter-Wallace  conment.  supra  note  85.  Due  to  the 
varied  forms  that  these  spinoffs  could  take,  the 
Commission  believes  that  spinoffs  should  be 
analyxed  by  the  SROs  on  a  case-by-case  basis 
under  the  Rule, 


stock  as  a  dividend,  however,  also  could 
be  constructed  in  a  manner  to 
disenfranchise  shareholders.  For 
example,  the  low  vote  stock  could 
contain  transferability  restrictions  or 
other  conditions  that  would  cause  the 
issuance  to  be,  in  effect,  an  exchange 
offer.  In  addition,  the  issuance  could  be 
part  of  a  two-step  transaction  whereby 
voting  control  of  a  corporation  is 
acquired  by  an  inside  group  without 
purchasing  a  proportionate  percentage 
of  the  issuer's  equity.*^  Accordingly,  the 
Commission  has  not  placed  a  dividend 
of  low  vote  stock  in  either  the  category 
of  presumptively  permitted  or  prohibited 
transactions.  Instead,  the  SROs  should 
review  these  transactions  to  determine 
if  they  are  consistent  with  the  purposes 
of  the  Rule. 

2.  Prohibited  Actions  Under  the  Rule 

As  adopted,  the  Rule  also  contains  a 
non-exclusive  list  of  issuances  or  other 
corporate  actions  presumed  to  be 
prohibited  under  the  Rule.  This  list 
reflects  the  Commission's  belief  that  the 
Rule  should  focus  on  the  process  by 
which  disparate  voting  rights  plans  are 
created  and  their  effect  on  existing 
shareholders. 

a.  "Time  Phased"  Voting.  The  Rule 
presumes  to  proliibit  corporate  action  to 
impose  any  restriction  on  voting  power 
of  shares  based  on  the  length  of  time  the 
shareholder  has  held  the  stock.*'  The 
Commission  continues  to  find  troubling 
the  effect  of  these  tenured  or  time 
phased  voting  plans,  to  the  extent  that 
shares  subject  to  time  phased  voting 
were  not  sold  as  such  in  the  company's 
initial  public  offering.  Those  plans 
usually  involve  a  recapitalization  in 
which  all  shareholders  at  the  time  of  the 
recapitalization  receive  multiple  votes 
per  share  for  their  holdings.  Any 
investor  that  purchases  stock 
subsequent  to  the  commencement  of  the 
plan  receives  one  vote  per  share  unless 
and  until  that  investor  holds  the  stock 
for  a  stated  period  of  time  (usually  three 
or  four  years).  In  these  cases, 
shareholders  generally  have  purchased 
stock  in  the  company  at  a  time  when,  in 
the  aggregate,  outside  public 
shareholders  enjoy  voting  control,  or  at 
least,  have  the  potential  to  obtain  voting 
control  if  and  when  insiders  sell  their 
shares.  As  outside  shareholders  sell 
their  high  vote  shares  which  converts 
them  to  low  vote  shares,  insiders,  by 
holding  their  shares,  gain  voting  control 
from  the  outside  shareholders.  As  a 
result,  public  shareholders  at  the  time  of 


the  recapitalization  will,  as  a  group,  be 
disenfranchised,  and  the  ability  of  an 
acquiror  of  the  company's  shares  to 
obtain  voting  control  will  be  restricted. 

b.  "Capped"  Voting  Plans.  The  Rule 
also  presumes  to  prohibit,  with  one 
exception,**  corporate  action  to  impose 
any  limitation  on  the  voting  power  of 
shares  based  on  the  number  of  shares 
owned,""*  So-called  capped  voting 
plans  generally  are  designed  to  insulate 
management  horn  the  threat  of  a  hostile 
takeover  by  restricting  the  ability  of  the 
potential  acquiror  to  obtain  voting 
control.  This  type  of  recapitalization 
clearly  restricts  the  per  share  voting 
power  of  the  large  shareholder,  and, 
therefore  is  presumed  to  be  violative  of 
the  Rule.  As  with  tenured  voting  plans, 
capped  voting  plans  frequently  are 
implemented  in  companies  in  which 
public  shareholders  have  voting  control 
of  the  company.  By  instituting  a  capped 
voting  plan,  shareholders  who  purchase 
shares  in  excess  of  the  triggering  amount 
are  disenfranchised  of  the  voting  rights 
for  the  excess  shares. 

a  Super  Voting  Stock  Distributions. 
The  Rule  also  presumes  to  prohibit  the 
issuance  of  securities  piuvuant  to  a 
stock  dividend  or  otherwise  with  voting 
rights  greater  than  the  per  share  voting 
rights  of  an  outstanding  class  or  classes 
of  common  stock.""  T^e  Rule  then 
essentially  presumes  to  prohibit  all 
issuances  of  super  voting  stock.  The 
Commission  finds  such  issuances  to  be 
coercive  and  disenfranchising.  Super 
voting  stock  usually  is  employed  in 
recapitalizations  in  the  following 
manner,  super  voting  stock  is  issued  as 
a  stock  dividend  widi  transfer 
restrictions  '°'  that  require  the  stock  to 


*'  See  text  accompanying  note  103  infra. 
■  See  Proposing  Releaae,  supra  note  5,  at  23071- 


73, 


**  See  text  accompanying  notes  123-124.  infra. 

><">  See  Proposing  Release,  supra  note  5,  at  23671- 
73.  Disparate  voting  rights  plans  that  limit  the  voting 
power  of  a  shareholder  based  on  the  number  of 
shares  owned  are  commonly  referred  to  as  "capped 
voting"  plans.  These  plans  simply  nullify  or 
significantly  restrict  the  voting  rights  of  a 
shareholder  after  that  shareholder  acquires  a 
certain  percentage  of  equity  ownership  in  the 
company  (usually  10  or  20%).  Generally,  these  plans 
provide  that  a  shareholder  may  not  vote  in  excess 
of  the  threshold,  or  only  may  exercise  a  minimal 
percentage  of  his  or  her  voting  rights  over  that 
threshold. 

""  See  Propoaing  Release,  supra  note  S,  at  23871- 
73. 

'°'  Transfer  restrictions  placed  on  super  voting 
slock  pursuant  to  a  dividenid  or  other  distribution- 
type  recapitalization  are  designed  to  make  holding 
super  voting  stock  more  attractive  to  insiders  and 
other  long  term  holders  and  less  attractive  to  the 
outside  investor.  Generally,  these  provisions 
drastically  limit  the  abiUty  of  holders  to  sell  their 
stock  by  narrowly  prescribing  the  people  or  entities 
to  whom  the  stock  can  be  transferred.  Further,  these 
plans  usually  provide  that  when  the  holder  does 
decide  to  sell,  the  holder  must  either  sell  the  super 
voting  stock  back  to  the  company,  or  convert  it  to 
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be  converted  into  lower  voting  stock  if 
sold.  As  a  result,  insiders  will  be  able  to 
gain  voting  control  of  the  company  by 
holding  the  super  voting  stock  received 
as  a  dividend,  while  outside 
shareholders  are  forced  by  the  transfer 
restriction  to  convert  their  super  voting 
stock  to  limited  voting  stock  when  they 
want  to  sell.  The  Commission  further 
believes  that  even  in  situations  where 
no  restrictions  on  transferability  are 
imposed,  super  voting  shares  could  be 
issued  as  part  of  a  two  step  transaction 
whereby  voting  control  of  the 
corporation  is  acquired  without 
purchasing  a  proportionate  percentage 
of  the  issuer's  equity."" 

d.  Exchange  Offers.  The  Commission 
believes  that  the  issuance  of  disparate 
voting  rights  stock  pursuant  to  an 
exchange  offer  should  be  presumed  to 
be  prohibited  under  the  Rule.»°«  These 
recapitalizations  can  be  structured  as  a 
one-time  opportimity  to  receive  less 
than  full  voting  rights  stock  in  exchange 
for  shares  of  the  existing  class  of 
common  stock.  For  example,  a  company 
will  issue  a  new  class  of  lower  voting 
stock  with  a  higher  dividend,  and  make 
the  existing  voting  stock  convertible  into 
,  the  lower  voting,  higher  dividend  stock. 
In  these  situations,  outside  shareholders 
may  be  coerced  to  act  in  a  manner 
contrary  to  their  collective  economic 
self-interest. 

In  these  transactions,  shareholders 
will  face  the  choice  of  surrendering  their 
voting  control  and  receiving  a  small 
economic  benefit  (the  dividend 
sweetener),  or  bsrpassing  the  exchange 
offer  and  maintaining  the  greater  voting 
stock-  The  exchange  offer  is  coercive 
because  those  shareholders  wishing  to 
hold  the  greater  voting  stock  to  defeat 
the  plan  would  be  taldng  a  substantial 
risk  that  an  insufficient  number  of 
outside  shareholders  will  do  likewise 
and  majority  voting  control  will  shift  to 
insiders.  Accordingly,  such  shareholders 
may  be  "coerced"  individually  to  opt  for 
lower  voting  stock  with  a  dividend 
sweetener  to  avoid  holding  ineffective 
full  voting  stock,  without  any  dividend 


lower  voting  stock.  Accordingly,  as  with  tenured 
voting  plans,  as  outside  shareholders  sell  their 
shares,  insiders  accrue  increasingly  greater  control 
at  the  expense  of  the  other  shareholders. 

""  For  example,  a  corporation  could  first  issue 
nonrestrictive  super  voting  stock  to  all  shareholders. 
Insiders  could  then  systematically  increase  their 
percentage  of  control  over  the  company  by  buying 
up  additional  shares  of  outstanding  super  voting 
stock,  using  the  proceeds  from  the  sale  of  lower 
voting  stock  to  effect  their  purchase.  By  buying 
super  voting  stodc  to  effect  tbek  purchase.  By 
buyii^  super  voting  slock,  the  insiders  could  oblam 
control  through  a  purchase  of  far  fewer  shares  than 
if  they  bought  the  lower  voting  slock. 

*»*  See  Propoaing  Release,  supra  note  S.  at  23671- 
73. 


benefit.  Given  the  prospect  that  the 
shareholders  will  be  left  with  neither  the 
increased  dividend  nor  an  effective  vote 
if  they  decide  not  to  participate  in  the 
exchange  offer,  the  Commission  believes 
that  such  offers  coerce  shareholders  into 
a  disenfranchising  decision. 

Even  in  situations  in  which 
shareholders  are  permitted  to  convert  to 
lower  voting  stock  for  an  extended 
period,  or  at  any  time  after  a 
recapitalization  is  approved,  the 
collective  action  limitation  still  makes  it 
unlikely  that  such  a  plan  would  be 
defeated.  Shareholders  in  the  minority, 
voting  against  a  disparate  voting  rights 
plan,  in  this  case,  also  eventually  would 
be  "coerced"  by  the  dividend  sweetener 
to  exchange  shares  and  would  be 
disenfranchised  unwillingly.'"* 

3.  Foreign  Issuers 

The  Commission  has  decided  not  to 
extend  Rule  19c-4  to  foreign  issuers.  As 
noted  above.  Rule  19c-4  as  proposed 
applied  only  to  domestic  issuers  and,  in 
the  Proposing  Release,  the  Commission 
solicited  comment  on  whether  the  Rule 
should  be  applied  to  foreign  issuers. '"• 
Although  the  majority  of  commentators 
indicated  that  the  Rule  should  apply  to 
foreign  issuers,  the  Commission  believes 
there  are  valid  reasons  for  not  requiring 
U.S.  markets  to  apply  the  rule  to  foreign 
companies. 

First  the  Commission  cannot 
reasonably  expect  foreign  issuers  to  act 
in  connection  with  voting  rights  so  that 
they  would  be  permitted  to  facilitate  the 
development  of  a  secondary  market  for 
their  securities  in  the  United  States, 
especially  when  U.S.  investors  already 
can  acquire  the  securities  of  foreign 
issuers  overseas  and  the  U.S.  is  not  the 
primary  market  for  the  corporation's 
shares.  This  is  especially  true  if  the 
laws,  customs,  or  practices  of  the  home 
country  permit  disparate  voting  rights 
structures.  If  the  Ride  were  mandatory 
for  all  issuers  trading  on  U.S.  markets,  it 
might  have  the  effect  of  keeping  foreign 
issuers  out  of  U.S.  markets  and  forcing 
U.S.  investors  to  trade  such  securities 
overseas.  Because  foreign  maiiiets  may 
offer  less  protection  to  the  investor  than 
U.S.  markets,  U.S.  investors  could  be 


harmed  because  they  would  not  be 
provided  the  increased  protection  of  the 
U.S.  securities  laws,""^  At  a  minimum, 
U.S.  investors  would  incur  additional 
transaction  costs  in  purchasing  foreign 
issuer  securities  overseas.  Finally, 
because  the  Rule  provides  only  a 
minimum  voting  rights  standard,  the  U.S. 
SROs  will  be  able  to  apply  the  Rule  (or 
other  appropriate  standards)  to  foreign 
issuers  if,  in  the  SRO's  judgment,  it  is 
appropriate  to  extend  the  Rule  to  cover 
these  issuers.'***  The  Commission 
concludes  that  investor  protection  and 
the  pubHc  interest  do  not  mandate  that 
the  Commission  require  application  of 
Rule  19c-4  to  all  foreign  issuers  trading 
in  U.S.  SROs  and  that  the  SROs  should 
be  able  to  make  a  determination 
whether  an  extension  of  the  Rule  to 
foreign  issuers  is  appropriate  for  their 
market  individually. 

4.  Grandfather  Provision 

a.  Effective  Date.  As  noted  above,  the 
Commission  is  changing  the  grandfather 
date  to  July  7, 1988,  the  date  of 
Commission  approval  of  the  Rule.  Rule 
19C-4,  as  proposed,  provided  that  voting 
rights  plans  adopted  prior  to  May  15, 
1987,  would  be  unaffected  by  the  Rule. 
The  grandfather  provision  also 
protected  proposed  voting  rights  plans 
for  companies  that  submitted  proxy 
materials  to  the  Commission  prior  to 
May  15, 1987,  so  long  as  the  issuer 
moved  forward  in  a  reasonable  period 
of  time  to  implement  its  recapitalization. 

The  Commission  initially  selected 
May  15, 1987  as  the  grandfather  date  for 
several  reasons.  First,  the  securities 
markets  and  corporate  community  had 
been  aware  that  the  Commission  was 
considering  action  to  restrict  the 
issuance  of  dual  class  stock  at  least 
since  December.  1986."**  Second,  the 


""  The  ABA  requested  clarification  as  to 
whether  an  exchange  by  the  shareholders  of 
common  stock  for  new  non-voting  debt  securities  or 
preferred  stock,  whether  not  accepted  or 
underaccepted  by  a  controlling  group  of 
shareholders,  would  be  disenfranchising.  The 
Commission  does  not  believe  that  the  form  of  such  a 
transaction  is  determinative  of  whether  the 
transaction  would  be  disenfranchising.  Rather,  each 
such  transaction  should  be  examined  to  determine 
whether  it  is  consistent  with  the  Rule  and.  also 
%rhether  it  would  fall  under  one  of  the  actions 
expressly  prohibited  by  ttte  Rule. 

">*  See  text  accompanying  note  49,  supra. 


■  OT  This  position  is  consistent  with  the 
Commission's  approval  of  a  proposal  by  the  Amex 
and  NYSE  that  permits  them  to  waive  or  modify 
certain  listing  standards  for  foreign  issuers  when  it 
can  be  shown  that  the  foreign  company's  procedure 
is  based  on  the  laws,  customs  or  practices  of  its 
home  country.  See  Securities  Exchange  Act  Releaae 
No.  24634  ()une  23. 1987).  52  FR  24230.  In  that 
Release,  the  Commission  weighed  the  potential 
competitive  disadvantage  to  domestic  issuers  of 
allowing  certain  listing  and  reporting  requirements 
to  be  waived  for  foreign  issuers  and  concluded  that 
the  proposed  rules  would  remove  obstacles  which 
have  made  foreign  companies  rekictant  to  list  on 
either  the  Amex  or  the  NYSE  and  could  result  in 
increased  protection  for  U.S.  investors.  We  also 
note  that  the  rule  changes  allowed  waiver  or 
modification  of  voting  rights  listing  standards.  See 
Id.  at  n.21  (discussing  foreign  issuer  rule's  relation 
to  proposed  Rule  19o-4). 

><>■  Of  course,  any  such  listing  standard  would 
have  to  be  approved  by  the  Commission. 

■o*  In  December,  1966,  the  Commission  held 
public  hearings  on  the  NYSE  s  proposal  to  modify 
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Amex.  NASD,  and  NYSE  had  notified 
their  listed  companies  during  the  period 
following  the  December  hearings  that 
May  15, 1987  would  be  the  grandfather 
date  used  in  any  uniform  approach 
adopted  by  the  SROs.  Accordingly,  in 
selecting  May  15, 1987  the  Commission 
was  satisfied  that  issuers  had  sufficient 
notice  concerning  a  possible  restriction 
on  voting  rights  plans.  Further,  the 
Commission  believed  that  a  later  date 
would,  in  the  interim,  induce  a  rush  of 
companies  implementing  voting  rights 
plans  that  would  disenfranchise 
shareholders  primarily  to  avoid  the 
deadline  imposed  by  the  Rule."** 

As  noted  above,  the  Commission 
received  numerous  conmients 
specifically  addressing  the  grandfather 
issue,  ranging  from  arguments  that  there 
should  be  no  grandfathering  of  existing 
dual  class  plans,  * '  *  to  comments  urging 
that  the  grandfather  date  be  later  than 
May  15."*  Further,  many  of  the 
corporate  commentators  argued  that  the 
Rule  should  be  applied  prospectively 
only,  and  that  to  do  otherwise  would 
constitute  a  violation  of  the  notice 
requirement  of  the  Administrative 
Procedure  Act  ("APA")." »» 

The  Commission  believes  that 
companies  were  on  notice  of  potential 
Commission  action  concerning  disparate 
voting  rights  plans  as  of  May  15, 1987. 
Due  to  the  length  of  time  since  the 
issuance  of  the  Proposing  Release, 
however,  the  Commission  has  concluded 
not  to  apply  the  Rule  to  those  companies 
that  adopted  disparate  voting  rights 
plans  prior  to  the  Rule's  effective  date. 

Second,  the  Commission  estimates 
that  since  May  15  only  17  companies 
have  recapitalized  or  filed  plans  to 
recapitalize  with  the  Commission. 
Accordingly,  not  many  classes  of 
shareholders  should  be  affected  by  the 
change  in  the  Rule's  application  date."* 


its  one  share,  one  vote  rule.  At  that  meeting,  then 
Chairman  Shad  and  several  Commissioners  raised 
questions  concerning  the  development  of  a  uniform 
approach  similar  to  what  was  subsequently 
proposed  as  Rule  19o-4. 

■  ■<>  The  concern  was  substantiated  by  the  fact 
that  in  the  first  four  months  of  1987,  when  there 
were  indications  that  the  SROs  or  the  Commission 
might  restrict  disparate  voting  rights  plans, 
approximately  25  major  domestic  corporations 
initiated  a  disparate  voting  rights  plan. 

■  ■ '  5ee  text  accompanying  notes  45  to  48,  aupra. 

■  ■  *  See  text  accompanying  notes  68  to  88,  supra. 
"*See  ABA  comment,  supra  note  50,  at  24.  n.10; 

Carter-Wallace  comment,  supra  note  65,  at  18-24: 
Times  Mirror  comment,  supra  note  85,  at  16. 

■  '*  This  does  not  mean  Ibat  the  Commission  Is 
not  concerned  about  thos*  thareholden  that  were, 
in  fact  disenfranchised  between  May  15. 1987  and 
the  adoption  of  the  Rule.  Nevartbelasa,  we  believe 
the  concerns  noted  below  dictate  applying  the  Rule 
as  of  the  RtOe's  effective  date. 


We  do,  however,  specifically  reject  any 
further  delay  past  the  effective  date  in 
requiring  companies  to  comply  with  the 
Rule."*  Such  a  delay  would  create  an 
inappropriate  "window  of  opportunity" 
for  companies  to  rush  to  disenfranchise 
shareholders. 

Additionally,  we  note  that  the  SROs 
would  still  retain  the  right,  consistent 
with  section  9(g)  of  the  Act,  to  enforce 
compliance  wiUi  their  rules  by  delisting 
or  requiring  a  shareholder  ratification 
vote  with  respect  to  any  issuer  that 
recapitalized  in  violation  of  SRO  Hsting 
standards  before  Rule  19c-4  was 
approved  [e.g.,  NYSE  companies  that 
recapitalized  during  the  moratorium). 
Indeed,  the  Commission  requests  that 
SROs  address  whether  a  requirement  for 
public  shareholder  ratification  for  recent 
recapitalizations,  similar  to  that 
contained  in  the  NYSE's  proposed  rule, 
would  be  an  appropriate  supplement  to 
Rule  19C-4. 

The  Commission  finds  good  cause  for 
establishing  an  effective  date  prior  to  30 
days  after  publication  of  the  approval 
order  in  the  Federal  Register.  As 
mentioned  above,  setting  an  effective 
date  after  the  date  of  adoption  would 
allow  additional  companies  to 
disenfranchise  shareholders  in  an  effort 
to  recapitalize  before  the  Rule's 
effectiveness.  Moreover,  immediate 
implementation  of  the  Rule  would  place 
no  burden  on  companies  without  such 
plans. 

b.  Effect  on  Existing  Disparate  Voting 
Rights  Plans.  The  application  of  the  Rule 
raises  a  number  of  interpretive 
questions  for  companies  that  have 
disparate  voting  rights  plans  subject  to 
the  Rule's  grandfather  provision.  The 
Commission  has  determined  to  apply 
the  grandfather  provision  in  a  manner 
that  permits  grandfathered  plans  to 
operate  as  adopted,  but  does  not  permit 
existing  holders  of  an  outstanding  class 
or  classes  of  common  stock  to  be  further 
disenfranchised  through  subsequent 
issuances  or  recapitalizations. 

First,  the  Commission  has  determined 
that  the  tenured  or  capped  voting 
features  of  disparate  voting  rights  plans 
should  be  allowed  to  continue,  provided 
that  the  structure  was  implemented  as 
of  the  effective  date  of  the  Rule,  despite 
the  fact  that  the  aggregation  by 
management  of  super  voting  shares  or 
the  limitation  of  voting  rights  of  a  large 
holder  might  not  occur  for  a  number  of 
years.  The  Commission  believes  that 
any  grandfathering  of  these  types  of 


long  range  disparate  voting  rights  plans 
would  be  meaningless  if  limited  to  a 
period  immediately  following  the 
promulgation  of  the  Rule. 

A  related  issue  is  whether  disparate 
classes  of  stock  or  disparate  voting 
rights  plans  authorized  but  unissued  or 
not  implemented  prior  to  the  Rule's 
effective  date  should  be  permitted  to  be 
implemented  after  the  effective  date  of 
the  Rule.  In  the  Proposing  Release,  the 
Commission  stated  that  a  company 
filing  proxy  materials  by  May  15, 1987  to 
adopt  a  disparate  voting  rights  plan 
would  be  grandfathered,  provided  the 
company  moved  forward  in  a 
reasonable  period  of  time  to  implement 
the  plan.""  In  structuring  the 
grandfathering  provision  as  such,  the 
Commission  was  attempting  to  exclude 
two  groups:  (1)  Companies  that  sought 
shareholder  authorization  after  the 
publication  of  the  Proposing  Release  and 
knew  or  should  have  known  that  such 
an  issuance  likely  would  be  prohibited; 
and  (2)  companies  that  have  had  blank 
check  preferred  or  other  unissued 
securities  on  the  shelf  as  a  protective 
measure  and  had  demonstrated  no 
indication,  until  the  commencement  of 
the  section  19(c]  proceedings,  that  they 
intended  to  issue  disparate  classes  of 
stock. 

Despite  the  fact  that  the  Commission 
is  essentially  grandfathering  all  issuers 
who  issued  disparate  voting  stock  prior 
to  the  Rule's  effective  date,  the 
Commission's  concern  about  authorized 
but  unissued  dual  class  stocks  remains 
valid.  The  Commission  is  sensitive  to 
the  needs  of  those  companies  that 
received  specific  shareholder  approval 
for  disparate  voting  rights  plans  prior  to 
the  Rule's  effective  date,  but  chose  not 
to  implement  them  because  of  concern 
that  the  plan  would  have  to  be 
dismantled  if  it  were  prohibited  by  the 
Commission's  Rule."^  Therefore,  the 
Commission  has  determined  that 
companies  that  filed  proxy  materials 
between  January  1, 1987  and  the  Rule's 
effective  date  to  issue  disparate  voting 
rights  stock,  but  have  yet  to  issue  the 
disparate  class  or  classes  of  stock, 
should  have  90  days  following 
publication  of  the  Rule,  as  adopted,  in 
the  Federal  Register,  to  issue  their 
disparate  voting  rights  stock.  The 
Commission  believes  that  this 
interpretation  is  consistent  with  its  view 


■  '*  See  text  accompanying  notes  118-117  Infra 
(discussing  application  of  Rule  to  those  companies 
that  recently  had  approved  a  disparate  voting  rights 
plan  but  have  not  yet  actually  issued  stock  under 
the  plan). 


■  ■*  The  Commission  believed  that  It  would  be 
inappropriate  to  extend  the  grandfather  exception 
to  companies  that  had  not  at  least  taken  th«  step  at 
proaposing  the  stock  iasaanoe  for  a  shareholder 
vote.  See  Proposing  Release,  supra  note  5,  nJU. 

*  ■*  See,  e.g.,  letter  from  ).  Spratt  White.  Senior 
Vice  President,  Springs  Industries,  bux,  to  Jooathaa 
G.  Kats,  Sacreury,  SEC  dated  )uiy  14, 1987. 
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that  only  those  companies  that  have 
proceeded  within  a  "reasonatrfe  period 
of  time"  to  adopt  a  dual  class  plan 
should  be  permitted  to  issue  authorized 
dual  class  stock  after  the  Rale's 
effective  date. 

With  respect  to  the  subsequent 
issuance  of  additional  authorized  stock 
as  dividends  or  stock  splits,  such  an 
issuance  may  be  permitted  if  it  does  not 
exacerbate  the  disparity  in  voting  rights 
between  classes  or  groups  of 
shareholders.  For  example,  super  voting 
stodc  may  be  issued  to  existing  super 
voting  holders  in  a  grandfathered 
disparate  plan  only  if  there  are  no 
transferabiUty  restrictions  and  all 
holders,  both  super  and  limited,  receive 
a  proportionate  arooimt  of  securities 
such  that  the  relative  voting  power  of 
the  lower  voting  stock  toward  the  super 
voting  stock  is  not  reduced.  Similariy,  a 
reverse  stock  spUt  could  occur  in  a 
grandfathered  disparate  voting  rights 
plan,  but  only  if  the  split  was  applied  to 
all  classes  <A  voting  stock  in  a 
proportionate  manner.  The  Commission 
believes  that  this  analysis  is  consistent 
with  the  Rule  because  the  voting  power 
of  the  existing  shareholders  is  not 
disparately  rednced  by  the  additional 
Issuance. 

Consistent  with  this  position,  die 
Commission  believes  that  the 
subsequent  issuance  of  options  or 
convertible  ri^ts  to  purchase  super 
voting  stodc  is  inconsistent  with  the 
Rule.""  The  Commission  believes  that 
such  issuances  could  be  used  to 
deteriiwate  further  die  voting  rights  of 
the  holders  of  limited  voting  stock,  and 
therefore  such  options  and  convertible 
rights  to  purchase  super  voting  shares 
should  be  dianged  to  rights  to  purchase 
noH'Super  voting  ehares. 

5.  Application  of  Rule  19o-4  to  Control 
Share  Acquisition  Statutes  and  Other 
Takeover  Defenses 

As  noted  above,  commentators 
expressed  ooncem  regarding  die 
potential  impact  of  the  proposed  Rule  on 
state  anti-takeover  statutes  and  other 
corporate  tactics  designed  to  discourage 
hostile  takeovers.***  In  particular,  these 
commentators  questioned  the 
application  of  the  Rule  to  state  control 
share  acquisition  statutes,  such  as  tlie 
Indiana  statute  upheld  by  the  Supreme 
Court  in  the  CTS  decision,  and  otlier 
prevalent  defensive  tactics,  sudi  as 


poison  pills.  The  Commission,  when 
proposing  the  Rule,  did  not  view  it  as  a 
means  to  prohibit  corporate  defensive 
tactics  in  general  but  merely  as  a 
prohibition  against  the 
disenfranchisement  of  existing 
shareholders'  voting  rights. '•• 

a.  Control  Share  Acquisition  Statutes. 
Specifically,  commentators  have 
questioned  whether  corporate  action 
pursuant  to  control  share  acquisition 
statutes  would  constitute  an  issuance  of 
securities  or  other  corporate  action  that 
disenfranchises  shareholders.***  In  light 
of  the  CTS  decision  and  the  purposes  of 
the  Rule,  the  Commission  has  revised 
the  Rule  to  clarify  that  it  would  not 
interfere  with  these  statutes. 

The  Commission  believes  that 
deference  to  state-legislated  control 
share  acquisition  statutes  designed  to 
specifically  regulate  changes  in  control 
is  appropriate.  We  note  that  the  SROs, 
in  setting  and  enforcing  their  listing 
standards,  historically  have  attempted 
to  distinguish  between  areas  in  which 
generalized  threshold  standards  have 
been  set  by  the  states  and  those  areas  in 
which  the  states  have  chosen 
specifically  to  r^ulate.  For  example,  the 
NY^  traditionally  has  placed 
limitations  on  the  listing  of  non-voting  or 
lower  voting  stock,  despite  the  presence 
of  general  state  enabling  legislation  diat 
permit  corporations  to  have  disparate 
voting  stock.  The  NY^  however,  has 
deferred  to  state  law  in  other  areas  of 
corporate  governance,  such  as  the  rights 
of  preferred  shareholders  to  vote  on 
mergers  and  acquisitions,  when  the 
states  have  chosen  specifically  to 
regulate  or  limit  corporate  activity.*" 


Accordingly,  the  Commission  has 
determined  that  the  Rule  should  not 
apply  to  corporate  action  taken  pursuant 
to  state  law  requiring  a  state's  domestic 
corporation  to  condition  the  voting 
rights  of  a  beneficial  or  record  holder  of 
a  specified  threshold  percentage  of  the 
corporation's  voting  stock  on  the 
approval  of  the  corporation's 
independent  shareholders.  *•• 
Consistent  with  this  change,  the 
Commission  believes  that  the  definition 
of  the  phrase  "corporate  action"  in 
paragraph  (d)(4)  of  the  Rule  should  be 
read  so  as  to  include  compliance  with 
control  share  acquisition  statutes  by:  (1) 
Reincorporating  in  a  state  that  has  such 
a  statute;  or  (2)  failing  to  opt-out  of  such 
a  statute.***  Outside  of  the  state 
statutes  permitted  in  paragraph  (dK4)  of 
the  Rule,  it  is  possible  that  states  will 
enact  other  types  of  statutes  that  limit 
shareholder  voting  rights  in  certain 
situations.  The  Commission  believes 
that  determinations  as  to  whether 
corporate  action  pursuant  to  any  such 
statute  is  consistent  with  the  purposes 
of  the  Rule  is  best  left  to  die  SROs. 

The  Commission  does  not  believe, 
however,  that  corporate  voting 
structures  required  by  a  state  or  Federal 
statute,  with  no  opportunity  provided  for 
the  corporation  to  opt  out  of  such 
requirement,  involve  corporate  action 
which  would  be  covered  by  the  Rule.*** 
Moreover,  reincorporation  into  a  state 
with  such  a  statute  would  not  constitute 
corporate  action  under  the  Rule. 

b.  Shareholder  Rights  Plans. 
Commentators  also  have  questioned  the 
effect  of  Rule  19c-4  on  tender  offer 
defensive  shareholder  rights  plans.*** 


>••  Slock  opHona  or  oonvwUhfe  rights  to  pvrchase 
super  votkig  atock  diat  men  iaswd  before  tiie 
effective  date  of  tiia  Rata.  h«we««r.  woald  be 
"grandfallMred"  and  thaa  ooirid  ba  exerdaed  at  any 
time. 

"  •  Ste  taxi  aoompaaytag  notaa  SS  to  6Z.  Mfira. 


>*•  In  tMs  regard,  the  Conmisaioa  does  not  agree 
witk  aeverri  coiMBeatalata  that  Ike  Rule  woold 
violate  the  WittiMis  Act's  principle  of  nctttraliiy  ia 
the  re^Urtioa  of  tender  oOers.  See.  e.^ 
International  Paper  comments,  supra  note  61.  The 
Rule  is  not  intended  to  address  defensive  tactics, 
but  to  protect  shaiehoklar  voting  riglita.  Moreover, 
companies  would  retain  Uie  fuU  panoply  of 
defensive  tactics,  aa  kMg  as  a  particular  tactic  did 
not  disenfranchise  sbarehokkera. 

«» '  Ind.  Code  section  23-1-42-1  et  seq.  11988).  The 
Indiana  Control  Share  Acquisitions  Chapter  is  the 
fotcnuner  of  a  namber  of  state  statutes  designed  to 
protect  dooeatic  corporations  from  hostile 
takeovers.  Briefly,  the  statute  provides  that  if  a 
shareholder  acquires  20%  or  more  of  the  voting 
stock  needed  to  eleol  director*  of  an  Indiana 
corporation,  the  shareholder  loses  its  right  to  vote 
the  shares  unless  die  diainlereated  shareholders 
vote  to  pant  tke  "control"  sharelMlder  voting  righu 
within  SO  days  of  tfia  coomenceoient  of  the  offer  to 
purchaae  the  share*.  All  Indiana  corpora  tiooi  are 
covered  by  the  •tatate.  unleas  the  corporation 
amends  iU  aiiidea  of  incorporation  or  by4aws  to 
opt  out  of  the  statute. 

■"See  NYSE  listed  Company  Manual  section 
308.oa 


'**  E.g..  ImL  Code  sactian  ZS-1-«-l  et  eeq.  (1988): 
Del.  Code,  Title  8.  aactlBB  SBJ):  and  N.Y. »«.  Corp. 
Law  aectiaa  912  (McKinaey  M88^ 

"Till  Ti Miasinn'* p n rili irr  -  "— ''— ^  *- *- 
applicabilily  of  Rale  19o-4  to  coMol  share 
acquisition  atatulea.  Accordiagiy.  nothing  dtscaaaed 
herein  should  be  canatraed  to  indicate  that  Ike 
Commission  believes  such  statulaa  an  appropriate 
or  that  the  Conimi**ion  will  not  participate  a* 
amicua  coriae  opposing  such  stalole*  on  Federal 
pre-empboa  and  ConwMroe  Clanse  caostitutiaaal 
grounds  in  the  fatare.  Sm  Brief*  of  the  Secmitie* 
and  Exchange  Coouniaaiati.  Amkna  Coriae.  SolaiH 
AoquititHm  Coip.  ▼.  MonftoMon  AaAiati/ea.  Inc.  88 
av.  888.  (S.IXN.Y.  March  18, 1988):  KTB 
Coipomtion  y.  Mark IVln<kitine$.  Inc.  and  HIV 
Holdings.  Inc.  v.  Lorep  D.  Barm.  Qvil  ActkM  Na 
88-C-378  (EJ).  WiscM  May  S  1988):  RPAcqmisHion 
Corp.  V.  Siahy  Continental,  toe.  Civil  Action  r4a 
88-190  (D.  Del„  May  9. 1988). 

«"  See  text  accompanying  notes  134  to  135  infra. 

■  '*  See.  e.g«  Fried.  Frank  comment,  supra  note  Sa 
at  7-20.  Predominantly,  these  inquiries  qoestioned 
the  applicability  of  the  Rule  to  so-called  flip-ln 
shareholder  r^^  (Aan*.  Under  certain  fHp-in  plans, 
rights  or  warrants  are  attached  to  the  common  stock 
of  a  coaqtany,  entitling  die  holder,  tipaa  the  right 
beii«  triggered  to  buy  additioiial  sh«««  of  common 
stock  at  a  price  subalantially  below  market  vahw. 
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Because  some  of  these  so-called  "poison 
pills"  can  be  viewed  as  diluting  the 
voting  rights  of  a  potential  acquiror  or 
large  shareholder  by  allowing  stock  to 
be  sold  below  market  value  to  a  specific 
shareholder  or  shareholders,  some 
commentators  expressed  concern  that 
the  implementation  of  a  poison  pill 
would  be  considered  disenfranchising 
under  the  Rule. 

The  Commission  has  determined  that 
such  plans  generally  should  not  be 
covered  by  the  Rule.  As  with  any 
recapitalization  or  disparate  voting 
rights  plan,  the  focus  should  be  placed 
upon  the  effect  of  the  plan  on  the  voting 
rights  of  existing  shareholders.  It  is 
important,  therefore,  to  note  that  unlike 
transactions  prohibited  by  the  Rule, 
shareholder  rights  plans  are  not  adopted 
to  restructure  a  corporation  by 
disenfranchising  an  existing  class  or 
classes  of  shareholders  in  order  to 
solidify  the  voting  power  of 
management  or  a  control  group.  Rather, 
these  plans  are  adopted  by  corporations 
to  discourage  tender  offers,  or  to 
encourage  the  development  of  an 
auction  for  the  company  resulting  in 
shareholders  receiving  a  higher  price  for 
their  stock.  "^  In  fact  such  plans  are 
adopted  with  the  intent  that  they  will 
never  be  implemented.'** 


Theie  rights  generally  are  redeemable  al  any  lime 
by  the  Board  of  Director*  of  the  company  prior  to 
being  triggered  and  exercisead.  The  rights,  however, 
are  not  exercisable  until  the  occurrence  of  a  so- 
called  triggering  event,  usually  the  acquisition  of  a 
specified  percentage  of  the  company's  slock  by  a 
hostile  bidder  or  the  commencement  of  a  tender 
offer.  Upon  the  occurrence  of  the  triggering  event, 
all  shareholders  except  the  potential  acquiror  may 
then  purchase  shares  al  below  market  value, 
crippling  the  takeover  effort  by  the  acquiror. 

"^  Further,  it  is  important  to  note  that  although 
the  NYSE  has  prohibited  disparate  voting  rights 
stock  for  over  60  years,  it  has  differentiated 
between  disparate  voting  rights  plans  in  general  and 
shareholder  rights  plans  that  are  adopted  to 
discourage  hostile  takeover*. 

"*  The  Commission  emphasizes,  however,  that 
its  position  on  anti-takeover  shareholder  rights 
plans  should  nut  be  misconstrued  as  a  blanket 
exception  for  all  restructurings  adopted  under  the 
guise  of  a  "poison  pill."  If  a  corporation  develops  an 
anti-takeover  device  designed  specifically  to 
transfer  voting  control  from  existing  shareholders  to 
insiders,  or  a  group  favored  by  insiders,  it  may 
violate  Rule  19c-4  irrespective  of  the  fact  that  it  is 
termed  a  "poison  pill."  The  Commission  notes  that 
several  firms  have  adopted  "poison  pills"  which 
would  affect  voting  rights  of  a  large  purchaser  of  the 
company's  stock.  See,  e^.,  Asorco,  Inc.  v.  MRJI 
Holmes  A  Court,  611  F.  Supp.  468  |D.N.|.  19BS). 
Moreover,  the  Commission  also  emphasizes  that  its 
decision  to  exclude  poison  pills  from  coverage  of 
Rule  190-4  should  not  be  construed  as  implying 
either  acceptance  or  rejection  of  the  argument  that 
poison  pills  can,  in  some  circumstances,  have 
discriminatory  or  disenfranchising  effects. 


c.  Lock-Ups.  Commentators  also 
questioned  the  effect  Rule  19o-4  would 
have  on  the  use  of  lock-ups,  in  which 
newly  issued  shares  or  options  to  buy 
additional  shares,  often  at  a  discount, 
are  issued  to  another  party.  Several 
commentators  have  questioned  whether 
the  purchase  of  additional  shares, 
through  a  lock-up,  at  below  market  cost 
would  disparately  reduce  the  voting 
rights  of  existing  shareholders.  The 
Commission  believes  that  lock-ups 
generally  would  not  be  prohibited  by 
Rule  19c-4,'*»,  The  Commission 
believes  that  the  fairness  of  the 
compensation  paid  for  voting  stock 
generally  should  be  determined  by  state 
law,  with  the  addition  of  possible 
shareholder  voting  requirements 
imposed  by  SRO  rules.""  Moreover,  the 
Commission  notes  that  a  substantial 
body  of  state  judicial  decisions, 
applying  general  Fiduciary  and  duty  of 
loyalty  principles,  have  accorded  greater 
scrutiny  to  lock-up  transactions, 
especially  in  regard  to  contests  for 
corporate  control.'"  Nevertheless,  lock- 
ups effected  by  the  sale  of  super  voting 
preferred  would  be  presumed  to  be 
prohibited  under  the  Rule  because  they 
would  involve  an  issuance  of  a  new 
class  of  super  voting  stock,  which 
presumably  is  prohibited  under  the 
Rule."* 

6,  Other  Interpretative  Issues 

In  the  Proposing  Release,  the 
Commission  requested  comment  on  a 
variety  of  issues.  These  issues  included 
whether  certain  issuers  or  securities 
should  be  exempted  explicitly  from  the 
Rule;  the  applicability  of  the  Rule  to  so- 
called  two-step  transactions  in  which  a 
company  goes  private  and  subsequently 
goes  public  with  an  issuance  of 
disparate  voting  stock;  the  effect  of  the 
Rule  on  companies  in  financial  distress: 
whether  a  company  should  be  barred 
from  listing  for  violating  Rule  19c-4,  or 


'**  This  is  consistent  with  the  view*  discusst'd 
above  concerning  flip-in  plans.  See  text 
accompanying  notes  126-128  supra. 

'»"  For  example.  Section  312  of  the  NYSE's  Usted 
Company  Manual  requires  shareholder  approval 
where  additional  issuances  of  stock  In  an 
acquisition  would  increase  the  outstanding  common 
stock  by  18  W6  or  more.  See  also  section  712  of  the 
Amex  Company  Cuide.  The  Commission  believes 
that  the  NASI)  should  consider  adoptiong  a  similnr 
rule  when  implementing  Rule  19c-4. 

'"  See  Terrell,"  The  Delaware  Business 
Judgment  Rule  In  a  High  Risk  Environment" 
Representing  Publicly  Traded  Corporations: 
Advising  Corporate  Management  in  a  High  Risk 
Environment  526  P.Ll.  May-June  1967,  at  499, 

'"  The  Commission  also  notes  that  fair  pricing 
provisions  that  require  approval  of  a  tender  offer  by 
a  majority  or  super  majority  of  disinterested 
shareholders  are  not  covered  by  the  Rule's 
prohibitions  because  no  corporate  action  is  being 
taken  to  disenfranchise  shareholder*. 


should  be  able  to  take  some  curative 
action:  and  the  effect  of  the  Rule  upon 
certain  board  and  voting  structures."* 
These  and  other  interpretive  issues  are 
discussed  below. 

a.  Statutory  Restrictions.  In  response 
to  the  Pro|)osing  Release,  several 
commenters  noted  that  the  voting  rights 
of  companies  in  certain  industries  might 
be  subject  to  certain  mandatory 
restrictions  by  applicable  state  and 
federal  law."*  The  Commission 
recognizes  the  potential  conflict 
between  Rule  19c-4  and  these  statutes, 
and  has  concluded  that  the  Rule  should 
not  cover  action  taken  pursuant  to  such 
specific  state  or  federal  statutory 
requirements.  The  Commission  notes 
that  in  such  circumstances  the  issuer 
would  not  be  required  to  obtain  a 
waiver  from  compliance  with  the  Rule 
because  the  alleged  disenfranchising 
action  is  state  or  federal  action,  not 
corporate  action."* 

b.  Going  Private  Transactions.  In  the 
Proposing  Release,  the  Commission 
expressed  concern  that  the  process  by 
which  a  company  is  taken  private  and 
subsequently  goes  pubhc  within  a  brief 
period  could  have  a  disenfranchising 
effect  on  existing  shareholders.'**  In 
response  to  the  Commission's 
solicitation  of  comments,  certain 
commentators  objected  to  the  labelhng 
of  such  a  two-step  transaction  as 
disenfranchising.'*^  The  Commission 
notes  that,  when  a  company  is  taken 
private,  existing  shareholders  are 
required  to  be  paid  fair  value  for  their 
stock  and  therefore  are  not 
disenfranchised.  Indeed,  in  such  a 
transaction,  shareholders  are  not  just 
relinquishing  voting  rights,  but  are 


'"  See  Proposing  Release  supro  note  S,  at  23673- 

74. 

>**  See,  e.g.,  ABA  comment,  supro  note  50,  at  27- 
28  (concerning  Federal  Home  Loan  Bank  Board 
("h'HLfiB"}  regulation  that  limits  voting  rights  of  a 
potential  acquiror  to  10%  in  certain  circumstances); 
letter  from  Royce  N.  Sanner,  Senior  Vice  President, 
Northwestern  National  Life  Insurance  Company,  to 
Jonathan  C.  Katz,  Secretary.  SEC  dated  August  4, 
1987  (Mmnesola  statute  that  caps  voting  rights  of 
shareholders  and  provides  certain  voting  rights  to 
policyholders);  letter  from  James  T.  Uoyd,  Vice 
President.  U.S.  Air  Group,  to  Jonathan  C.  Katz, 
Secretary.  SEC  dated  July  16, 1967  (Federal 
Aviation  Authority  limits  on  voting  rights  of  foreign 
stockholders), 

■  '*  We  note  that  such  companies  complying  with 
a  state  or  federal  regulation  would  not  obtain  a 
blanket  exemption  from  all  aspects  of  the  Rule,  but 
simply  those  aspects  necessary  to  comply  with  the 
mandatory  requirement.  For  example,  although  the 
FHLBB  rule  permits  banks  to  approve  a  charier 
provision  to  extend  the  mandatory  voting  restriction 
described  in  note  134  supro  for  3  to  5  years,  such 
voluntary  action  by  an  issuer  would  be  considered 
corporate  action  prohibited  by  the  Rule. 

'**  Proposing  Release,  supra  not*  5,  at  n.S3. 

'"  See  Gilson  comment,  supro  note  26.  at  3-4; 
faitemational  Paper  comment,  supro  note  61,  at  II. 
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selling  their  entire  interest  in  a  security. 
When  the  company  subsequently  goes 
public,  regardless  of  the  elapsed  period 
of  time  since  being  taken  private, 
purchasers,  through  proper  disclosure, 
will  be  aware  of  the  lack  of  voting 
control  in  the  stock  being  purchased, 
just  as  with  any  IPO.'**  In  both  the 
going  private  transaction  and 
subsequent  initial  public  offering,  the 
transactions  are  subject  to  market 
discipline.  In  light  of  these  arguments. 
the  Commission  agrees  that  the  above- 
cited  transaction  is  not 
disenfranchising. '  '* 

c.  Distress  Situations.  Several 
commenters  urged  the  Commission  to 
consider  the  effect  of  the  Rule  on 
companies  in  financial  distress.'*" 
These  commentators  questioned 
whether  an  arrangement  by  which  a 
party  infuses  capital  into  a  company  in 
financial  distress  in  exchange  for  voting 
control  or  super  voting  stock  would  be 
considered  disenfranchising  under  the 
Rule.  After  considering  the  arguments  of 
the  commentators,  the  Commission 
concludes  that  the  financial  distress 
situation  should  be  resolved  by  the 
individual  SROs  pursuant  to  their 
authority  to  adopt  exemptive  rules 
under  paragraph  (f)  of  the  Rule.  The 
SROs.  among  other  factors,  should 
evaluate  whether  the  proposed 
recapitalization  is  part  of  a  plan  to 
rescue  the  company, 

d.  Working  Control.  Another  related 
comment  questions  whether  the  Rule 
should  apply  to  companies  that  already 
have  substantial  insider  voting  control 
[e.g..  over  50%).  The  Commission 
recognizes  two  conflicting  concerns. 
First,  in  a  company  where  insiders  have 
substantial  control  (so-called  "working 
control")  minority  shareholders  still 
should  have  a  right  to  be  protected  from 
further  disenfranchisement.  On  the  other 
hand,  if  minority  shareholders  have  little 
or  no  existing  control  vis-a-vis  a 
majority  control  group,  the  Rule's 
protection  will  not  necessarily  benefit 
the  minority  shareholders.  Nevertheless, 
the  Commission  believes  it  would  be 
difficult  and  arbitrary,  prior  to  the  Rule's 
promulgation,  to  set  a  specific  exception 
under  the  Rule  based  on  the  percentage 
of  insider  control, 

e.  Board  Composition.  Some 
commentators  have  raised  questions 


"•  Sec  Gilson  comment,  supra  note  25,  at  3-4. 

'»»  The  some  analysis  would  apply  to  a  partial 
tender  offer  for  cash,  which,  by  itself,  would  not  be 
disenfranchising  under  the  Rule. 

•♦">  See  letter  from  D.N.  Maytum,  Secretary. 
Chevron  Corporation,  to  Jonathan  G.  Katz. 
Secretary,  SFX:.  dated  August  3, 1967:  letter  from 
Mudge.  Rose.  Guthrie.  Alexander  and  Ferdon 
(counsel  to  Western  Union)  to  Jonathan  G.  Katz. 
Secretary.  SEC.  dated  August  7, 1987. 


concerning  specific  voting  provisions  in 
regard  to  board  elections.  Ilie 
Commission  notes  that  these  provisions 
will  be  considered  disenfranchising  only 
if  they  restrict  the  voting  rights  of  a  class 
or  classes  of  stock.  For  example,  a 
recapitalization  that  creates  two  classes 
of  stock,  each  having  one  vote  per  share, 
in  which  one  class  elects  a  percentage  of 
the  board  disproportionate  to  its  equity 
interest,  would  be  violative  of  the  Rule. 
In  contrast,  staggered  board  elections  or 
cumulative  voting  provisions  would  not 
disenfranchise  holders  of  a  class  or 
classes  of  stock  and  therefore  would  not 
violate  the  Rule. 

f.  Limited  Partnerships. 
Commentators  also  have  raised 
concerns  over  whether  the 
reorganization  of  a  company  to  a  limited 
partnership  form  would  be  considered  a 
transaction  that  disparately  reduces  the 
voting  rights  of  the  holders  of  the 
common  stock  in  violation  of  Rule  19c- 
4.**'  There  are  fundamental  tax  reasons 
for  a  corporation  to  choose  to 
recapitalize  to  a  limited  partnership 
form.  According  to  applicable  Treasury 
Regulations,  however,  a  limited 
partnership  will  be  taxed  as  a 
corporation  if  it  possesses  more 
corporate  than  non-corporate 
characteristics.'**  Accordingly,  most 
limited  partnerships  do  not  provide  the 
limited  partners  with  the  right  to  vote 
except  in  very  limited  circumstances. 
Thus,  a  switch  from  corporate  to 
partnership  form  necessarily  would 
reduce  voting  rights  of  existing 
shareholders.  Such  a  switch,  however, 
goes  far  beyond  voting  rights  and 
substantially  changes  the  nature  of  the 
investment,  as  opposed  to  the  mere 
adoption  of  a  disparate  voting  rights 
structure.  Accordingly,  the  Commission 
believes  that  so  long  as  a  corporation 
has  a  bona  fide  business  reason  for    - 
transferring  to  a  limited  partnership 
form,  other  than  to  reduce  the  voting 
rights  of  existing  shareholders,  it  should 
be  a  permitted  transaction  under  Rule 
19c-».»*» 

g.  Cure.  Finally,  in  the  Proposing 
Release  the  Commission  sfrecifically 
solicited  comment  on  whether 
companies  delisted  due  to  Rule  19c-4 
should  be  permitted  to  "cure"  the 
disenfranchisement  and  re-establish  a 
trading  market  in  a  national  securities 
exchange  or  association  after  a  certain 
period  of  time.  Commentators 


addressing  this  question  indicated  that  a 
cure  should  be  anywhere  from  one  year 
to  at  least  seven  years  after  the 
prohibited  action.***  The  Commission 
has  decided  not  to  place  a  specific 
"cure"  period  in  the  Rule.  Instead,  the 
Commission  will  consider  proposed  rule 
changes  by  the  SROs  that  would  permit 
issuers  to  "cure"  the  defect  and  re- 
establish a  public  trading  market. 
Factors  the  SROs  should  consider  in 
deciding  whether  to  propose  such  a  rule 
change  would  include  the  length  of  time 
since  the  disenfranchising  action,  the 
proposed  cure,  the  purpose  and  use  of 
the  recapitalization  while  it  was  in 
place,  and  any  other  circumstances  that 
would  be  relevant  to  permit  a  company 
to  relist  on  an  exchange  or  be 
reauthorized  by  an  association. 

h.  Other  Situations.  Aside  from  the 
situations  discussed  above,  there  are 
likely  to  be  further  requests  for 
clarification  or  interpretation  of  the 
Rule's  coverage.  For  example,  the  Rule 
is  drafted  expressly  to  permit  certain 
disparate  stock  issuances  in  registered 
public  offerings.  Some  public  offerings 
need  not  be  registered  with  the 
Commission  [e.g.,  offerings  of  securities 
exempt  under  sections  (3)(a)(10)  and 
3(a)(ll)  of  the  Securities  Act  of  1933). 
Rather  than  address  this  situation  in  this 
Release,  the  Commission  will  rely  upon 
the  SROs'  implementation  of  the  Rule  to 
provide  fiulher  guidance. 

C.  Commission  Authority  to  Adopt  Rule 
19C-A 

The  Commission  believes  that  In 
adopting  Rule  19c-4,  it  has  met  the 
statutory  standards  necessary  to  add  to 
the  rules  of  an  SRO  as  set  forth  under 
section  19(c)  of  the  Act  Although 
commentators  continue  to  question  the 
authority  of  the  Commission  to  amend 
SRO  listing  standards  pursuant  to  its 
19(c)  authority,'**  the  Commission  has 


■*■  See  Business  Roundtable  comment  supra 
note  SO,  at  30-31. 

•♦»  See  Treas.  Reg.  {  301.7701-2. 

'♦•  We  note  that,  in  recognition  of  the  fact  that 
limited  partners  generally  do  not  have  the  right  to 
vote,  the  NYSE  historically  has  not  applied  its  one 
share,  one  vote  rule  to  master  limited  partnership*. 


'♦*  See  letter  from  Alice  E.  Hennessey.  Senior 
Vice  President.  Boise  Cascade  Corporation,  to 
Jonathan  G.  Katz,  Secretary.  SEC.  dated  July  14. 
1987  (no  more  than  1  or  2  years):  FAF  cotnment 
supra  note  39.  at  2  (7  years  at  least). 

'*'  The  commentator*  critical  of  the 
Commission's  authority  to  promulgate  Rule  19c-4 
generally  fall  within  two  main  categories.  First,  they 
atgue  that  Congress  never  intended  the  Commission 
to  have  rulemaking  authority  under  Section  19(c)  of 
the  Act  to  modify  exchange  listing  standards  to 
impose  corporate  governance  requirements  on 
issuers.  Second,  they  argue  that  even  if  the 
Commission  does  have  19(c)  authority  to 
promulgate  listing  standards.  Rule  19c-4  cannot  be 
justified  as  necessary  or  appropriate  in  furtherance 
of  the  Act  as  required  to  adopt  a  rule  under  section 
19(c).  See  text  accompanying  notes  23  to  68  supra 
(summarizing  comments)  and  145  to  180  infra 
(discussing  Commission  authority). 
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concluded  that  Rule  19c-4  is  consistent 
with  the  Act  and  in  furtherance  of  the 
objectives  of  sections  6,  llA,  14,  ISA, 
and  19  of  the  Act,  in  that  it  will  protect 
against  shareholder  disenfranchisement 
and  increase  investor  confidence  in  the 
securities  markets  in  the  United  States. 
Moreover,  the  Commission,  in  crafting 
the  Rule,  sought  to  minimize  the  Rule's 
impact  on  areas  traditionally  subject  to 
state  regulation.'** 

1.  Listing  Standards  Are  Rules  Subject 
to  the  Commission's  Section  19(c) 
Authority 

Section  19(c)  of  the  Act  grants  the 
Commission  authority  to  amend  "the 
rules  of  a  self-regulatory  organization 
*  *  *  as  the  Commission  deems 
necessary  or  appropriate    *  *  *   in 
furtherance  of  the  purposes  of  (the 
Act)."  »*'  The  term  "rule"  is  defined  in 
section  3(a)(27)  to  include  "stated 
policies,  practices,  and  interpretations  of 
such  (exchanges  or  associations)  as  the 
Commission,  by  rule,  may  determine  to 
be  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors  to  be  deemed  to  be  rules  of 
such  (exchange  or  association)."  ***  The 
Commission  has  defined  the  terms 
"stated  policies,  practices  or 
interpretations"  to  include  "any 
statement    *  *  *    that  establishes  or 
changes  any  standard,  limit  or  guideline 
with  respect  to  (i)  the  rights,  obligations 
or  privileges  of  speciHed  persons,  or 
*  *  *  persons  associated  with 
specified  persons."  '*•  "Specified 
persons"  has  been  defined  to  include 
"all  participants  in  or  persons  having  or 
seeking  access  to  facilities  of 
(exchanges  or  associations)."  *"*  Listing 
standards  and  eligibility  criteria  are 
statements  establishing  standards  or 
guidelines  regarding  the  obligations  and 
privileges  of  issuers  seeking  access  to 
the  exchanges  and  NASDAQ  markets. 
Thus,  the  listing  requirements  of  the 
exchanges  and  NASDAQ  eligibility 
criteria  clearly  are  "rules"  that  the 
Commission  may  amend  under  section 
19(c)  of  the  Act." » 


•*•  Sve  note  84  supra. 

"'  15  use.  78»(c). 

'«•  15  U.S.C.  78c|a)(27). 

'♦•l7CFR240.19b-«. 

'••  Securities  Exchanfte  Act  Release  No.  1160« 
(August  19.  1975]  (adopting  Rule  19b-4). 

'"  Further,  revisions  to  exchange  listing  and 
NASDAQ  eligibility  criteria  routinely  have  been 
submitted  to  the  Commission  for  review  and 
approval  under  section  19  of  the  Act  without 
substantial  comment  regarding  Commission 
authority.  See.  e.g..  letter  from  James  J.  O'Neill, 
Assistant  Vice  President,  Amex.  to  Irving  Pollack, 
Director.  Division  of  Trading  and  Markets,  dated 
fuly  Zl,  1972  (filing  with  the  Commission  the  Amex 
policy  prohibiting  the  listing  of  non-voting  common 
stock):  Securities  Exchange  Act  Release  No.  13346 


Although  listing  standards  are  SRC 
rules,  one  commentator  argued  that  they 
operate  not  pursuant  to  self-regulatory 
authority  derived  "by  virtue  of  any 
authority  conferred  by  (the  Act),"  but  as 
a  private  contract  between  the  SRO  and 
the  listed  company.  ••»  That 
commentator  argued  that  the  scope  of 
Commission  review  and  amendment 
authority  over  SRO  listing  standards 
under  section  19  is  limited  to  the 
standard  of  unfair  discrimination 
against  issuers  in  section  6(b)(5).  and  for 
impact  upon  the  SROs  and  their  markets 
not  in  accordance  with  the  standards 
concerning  these  markets,  such  as  unfair 
competition  between  markets.  The 
Commission  disagrees  with  this 
analysis.  The  language  of  section  19(c) 
does  not  suggest  that  the  scope  of 
Commission  jurisdiction  over  SRO  rules 
varies  depending  on  the  type  or  content 
of  the  SRO  rule  involved.'"  Rather,  the 
rulemaking  authority  over  SRO  rules 
provided  in  section  19(c)  explicitly 
extends  to  all  purposes  of  the  Exchange 
Act  without  limitation. 

The  legislative  history  of  section  19(c) 
further  supports  the  Commission's 
authority  to  amend  any  listing  standard 
or  eligibility  criterion  of  the  SROs  if  it 
furthers  the  objectives  of  the  Act.  Prior 
to  the  1975  Amendments  to  the  Act, 
section  19(b)  identified  specified  types 
of  exchange  rules  as  illustrative  of  the 
type  of  rules  that  the  Commission  was 
authorized  to  alter  or  supplement. 
Exchange  listing  and  delisting  standards 
were  among  the  types  of  rules  so 
identified.  In  the  1975  Amendments, 
however.  Congress  did  not  follow  the 
pattern  established  in  original  section 
19(b).  Instead,  the  Committee  Report 
accompanying  the  Senate  version  of  the 
1975  Amendments  indicated  that  the 
broad  language  of  section  19(c)  was 
intended  to  provide  the  Commission 
with  "authority  to  amend  [SRO]  rules  in 
any  manner  in  furtherance  of  the 
objectives  of  the  Exchange  Act."  "* 


(March  9, 1976)  (approving  NYSE  audit  committee 
listing  requirements):  Securities  Exchjtnge  Act 
Release  No.  228M  (February  II.  1P86)  SI  FR  6056 
(amending  Schedule  D  of  the  NASD  »  By-L,aws  to 
conform  maintenance  criteria  for  those  companies 
in  NASDAQ/NMS  Designation  Plans). 

■**  See  ABA  comment,  supra  note  50.  at  12-13. 

'"See  Aaron  v.  SEC.  446  U.S.  680.  700  (1960)  ("in 
the  absence  of  a  reasonably  plain  meaning  and 
legislative  history,  the  words  of  the  statute  must 
prevail");  Ernst  and  Ernst  v.  Hochfielder.  425  U.S. 
185.  201  (1976)  ("the  language  of  a  statute  controls 
when  sufficiently  clear  in  its  context"). 

'**  Senate  Comm.  on  Banking.  Housing  a  Urb. 
AfTs.,  Report  to  Accompany  S.  249:  Securities  Acta 
Amendments  of  1975  S.  Rep.  No.  75,  94th  Cong.,  1st 
Sess.  131  (1975)  ("Senate  Repori").  We  note  that  by 
providing  the  Commission  with  such  broad 
authority  over  exchange  rules  in  both  sections  19(bJ 
and  19(c),  Congress  can  be  viewed  as  having 
confirmed  the  Commission's  practice  of  reviewing 


Accordingly,  because  listing  standards 
are  rules  of  an  SRO,  as  defined  under 
the  Act,  and  because  such  listing 
standards  were  recognized  SRO  rules 
when  Congress  conferred  upon  the 
Commission  authority  to  amend  such 
rules.  Congress  presumably  intended  the 
Commission  to  have  the  authority  under 
section  ig(c]  to  amend  such  rules  if  such 
an  amendment  is  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

Other  commentators  argued  that  the 
SROs'  lack  of  enforcement  authority 
over  issuers  negates  any  Commission 
authority  to  require  the  SROs  to  impose 
rules  affecting  issuers.**'  These 
commentators  suggested  that  SROs  are 
not  obligated  to  enforce  listing 
standards  against  issuers  because 
section  19(g)  of  the  Act  •••  requires  that 
an  SRO  enforce  compliance  with  its 
rules  only  by  its  members  or  their 
associated  persons,  and  section  19(h)  of 
the  Act  does  not  authorize  the 
Commission  to  discipline  an  SRO  for 
failing  to  enforce  compliance  %vith  its 
rules  by  issuers.'"  These  commentators 
argued  that  it  would  be  meaningless  for 
the  Commission  to  impose  upon  SROs  a 
rule  that  they  were  not  required  to 
enforce. 

This  argument  ignores  two  basic 
points.  First,  exchanges  do  not  require 
specific  enforcement  authority  against 
issuers  to  enforce  their  listing  standards: 


exchange  listing  standards,  both  qualitative  and 
quantitative.  Both  prior  and  subsequent  to  the  1975 
Amendments,  the  Commission  has  reviewed  listing 
standards  concerning  shareholder  suffrage  and 
other  so<alled  "corporate  governance"  matters  in 
proposed  rule  filings  submitted  by  tlie  SROs. 

For  example,  in  1974  the  Amex  filed  a  proposed 
change  in  its  listing  standards  for  foreign  companies 
that  would  have  reduced  public  share  distribution 
requirements  and  eliminated  the  requirements  of 
annual  reports,  voting  common  stock,  and  outside 
directors  for  these  issues.  The  Commission  decided 
to  grant  a  hearing  to  determine  whether  to 
disapprove  the  rule  change  under  Section  19(b)  in 
part  in  response  to  concerns  regarding  the  changes 
in  voting  rights.  The  Amex  ultimately  withdrew  its 
proposal.  See  letter  from  Bernard  Maas,  Vice 
President.  Amex,  to  Sheldon  Rappaport.  Associate 
Director,  Division  of  Market  Regulation,  SEC,  dated 
January  2, 1974.  Senator  Harrison  Williams,  a 
principal  architect  of  tbe  1975  Amendments,  clearly 
was  aware  of  the  Commission's  activity  in  the 
listing  standards  area.  In  March  1974,  he  submitted 
a  letter  to  the  Commission  arguing  that  the 
Commission  should  "disapprove"  the  Amex  rule 
Tiling.  Letter  from  Harrison  Williams.  U.S.  Senator, 
to  Ray  Garrett,  Jr.,  Chairman,  SEC,  dated  March  22, 
1974. 

See  also,  letter  from  Paul  Kollon.  Chairman, 
Amex.  to  Ronald  Hunt.  Secretary.  SEC.  dated  July 
20, 1973  (requesting  the  Commission  to  review, 
pursuant  to  Sections  6  and  19  of  the  Act,  an  NYSE 
listing  standard  rule  change). 

'**  See.  e.g.,  Carter-Wallace  comment,  supro  note 
65.  at  33-35. 

'••l5U.S.C78«(g). 

'"15U.S,C.78«(h). 


•I  i\\' 
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they  need  only  deny  listing  to  securities 
not  meeting  those  standards.  Moreover, 
section  19(h)  of  the  Act  authorizes  the 
Commission  to  bring  an  enforcement 
action  against  any  SRO  that  fails  to 
comply  with  its  own  rules.  Therefore, 
failure  by  an  SRO  to  apply  its  listing 
standards,  or  action  by  an  SRO  to 
enforce  them  in  a  manner  inconsistent 
with  its  rules,  would  subject  the  SRO  to 
discipline  by  the  Commission.  Further, 
notwithstanding  the  enforcement 
responsibilities  of  SROs  vis-a-vis 
issuers,  the  SROs,  as  a  condition  of  their 
registration,  must  have  the  "capacity  to 
be  able  to  carry  out  the  purposes  of  (the 
Act]."  "*  Accordingly,  the  Commission 
continues  to  believe  that  sections  19  (g) 
and  (h)  provide  no  basis  for  ignoring  the 
clear  language  of  section  19(c).'** 

2.  Rule  19C-4  is  Necessary  or 
Appropriate  in  Furtherance  of  the 
Purpose  of  the  Act 

The  Commission's  concerns  regarding 
the  adoption  of  certain  disparate  voting 
rights  plans  arise  because  such  plans 
can  deprive  existing  shareholders  of 
their  voting  rights  in  a  coercive  or 
involuntary  manner.  If  the  removal  or 
limitation  of  voting  rights  or  the  creation 
of  dual  class  stock  is  not  subject  to  the 
discipline  of  the  marketplace  [e.g.,  in  the 
case  of  a  public  offering),  existing 
shareholders  can  be  disenfranchised  of 
their  right  to  have  an  impact  on  any 
future  corporate  decisions,  as  well  as 
potentially  their  right  to  receive  a 
control  premium  from  a  tender  offer. 
When  shareholders  piwchase  a  security, 
they  do  so  with  the  reasonable 
expectation  that  they  and  their 
successors  will  retain  their  voting  rights 
until  they  choose  to  relinquish  them  in  a 
transaction  subject  to  market  discipline. 


'»  15  U.S.C.  78f(b)(l).  78o-3(b)(2).  See  text 
accompanying  notes  160  to  180  infra  (discussing 
purposes  furthered  by  promulgation  of  Rule  19c-4). 
We  also  note  that  Congress  added  the  requirement 
that  SROs  comply  with  their  own  rules  when  it 
deleted  the  issuer  enforcement  requirement.  The 
inference  from  this  action  is  that  Congress  sought  to 
ensure  that  SRO's  own  rules  regarding  issuers 
would  be  followed  even  absent  a  direct  obligation. 

"•  As  a  practical  matter,  the  different  treatment 
of  issuers  can  be  easily  explained.  SROs  can  fine, 
censure  or  expel  from  membership  their  members 
and  the  associated  persons  of  such  members.  In 
contrast.  SROs.  as  a  practical  matter,  only  may 
delist  their  issuers,  they  may  not  fine  or  censure 
issuers  listed  on  their  markets.  Accordingly,  the 
statute  recognizes  that,  apart  from  following  their 
listing  standards.  SROs  are  not  expected,  under 
Section  19(g)  of  the  Act,  "to  enforce  compliance " 
.  (i.e..  issue  fines  or  censures)  against  their  issuers. 
Compare  sections  6(b)(6)  and  15A(b)(7)  of  the  Act 
(15  U.S.C.  78f(b)(6),  78o-3(b)(7))  (authorizing 
expulsion,  suspension,  limitations  on  activities, 
fines  and  censure  of  members  and  persons 
associated  with  members)  with  section  12(d)  of  the 
Act  (authorizing  a  security  to  "be  withdrawn  or 
stricken  from  listing  and  registration  in  accordance 
with  the  rules  of  the  exchange"). 


The  Commission  is  concerned  that 
disenfranchisement,  by  overturning 
these  expectations,  may  result  in 
diminishing  investor  confidence  in  the 
securities  markets. 

Based  on  the  above,  as  well  as  the 
analysis  contained  in  this  order,  the 
Commission  believes  that  it  is  necessary 
in  furtherance  of  the  purposes  of 
sections  6,  llA,  14, 15A  and  23  of  the 
Act,  to  protect  investors  and  the  public 
interest  from  disparate  voting  rights 
plans  that  disenfranchise  existing 
shareholders.  Even,  however,  if  the 
Commission  could  not  make  the 
determination  that  the  Rule  is  necessary 
in  furtherance  of  the  Act,  based  upon 
the  analysis  contained  in  this  order,  we 
clearly  find  the  Rule  appropriate  in 
furtherance  of  the  purposes  of  the 
Act."" 

The  Commission  believes  that  Rule 
19C-4  furthers  the  purposes  of  sections 
14  (a)  and  (b)  of  the  Act,  which  are 
intended  to  ensure  fair  shareholder 
suffrage. '••  Certain  commentators 
argued  that  the  Commission  can  protect 
fair  shareholder  suffrage  only  through 
regulation  of  the  proxy  process.  Under 
this  view,  when  enacting  section  14, 
Congress'  sole  concern  was  the 
solicitation  of  proxies  and  not 
shareholder  voting  rights.  ••*  The 
Commission  believes  that  the  concerns 
of  Congress  in  enacting  Section  14  were 
broader.  The  1934  House  Report  on  the 
proposed  Securities  Exchange  Bill 
describes  the  broad  purpose  of  section 
14(a): 

Inasmuch  as  only  the  exchanges  make  it 
possible  for  securities  to  be  widely 
distributed  among  the  investing  public,  it 
follows  as  a  coix)llary  that  the  use  of  the 
exchanges  should  involve  a  corresponding 
duty  of  according  shareholders  fair 
suffrage,'" 

The  widespread  implementation  of 
disparate  corporate  voting  structures 
would  render  meaningless  the  purposes 
underlying  Section  14(a).  Moreover,  it  is 
not  surprising  that  Congress  did  not 
attempt  to  regulate  shareholder  voting 
rights  directly.  Congress'  assumption 
that  securities  holders  possessed 
effective  voting  power  was  based  on  the 
NYSE's  existing  and  widely  publicized 


'••  Section  19(c)  of  the  Act  allows  the 
Commission  to  amend  SRO  rules  as  it  deems 
necessary  or  appropriate. 

'•'1SU.S.C78n(a),(b). 

'"  See  ABA  comment,  supra  note  50,  at  16-18. 

'•»  H.R.  Rep.  1383.  73d  Cong.  2d  Sess.  14  (1934). 
See  also  L  Loss.  Fundamentals  of  Securities 
Regulation.  452-453  (2d  ed.  1988)  Professor  Loss 
noted  that  the  Commission's  power  under  section 
14(a)  is  not  limited  to  requiring  disclosure,  and  that 
the  statutory  language  of  the  Section  is  more 
general  than  the  language  under  the  specific 
disclosure  philosophy  of  the  Securities  Act  of  1933. 


policy  against  listing  non-voting  and 
lower  voting  common  stock.  In  light  of 
the  NYSE's  position  as  the  principal 
national  securities  market  Congress 
was  able  to  base  its  statutory  scheme  on 
existing  protections  against  disparate 
voting  structures. 

Section  14(a)  contains  an  implicit 
assumption  that  shareholders  will  be 
able  to  make  use  of  the  information 
provided  in  proxy  solicitations  in  order 
to  vote  in  corporate  elections.  This  is 
supported  by  the  legislative  history  of 
section  14(a).  which  states,  "[f]air 
corporate  suffrage  is  an  important  right 
that  should  attach  to  every  equity 
security  bought  on  a  public 
exchange."  '*•  Accordingly,  with  Rule 
19C-4,  the  rules  of  the  SROs  will  further 
the  shareholder  suffrage  [wlicy  reflected 
in  the  section  14(a)  proxy  requirements 
by  preventing  the  disenfianchisement  of 
existing  shareholders  through 
transactions  that  are  not  fully  subject  to 
market  discipline.  Indeed,  the 
disenfranchisement  of  shareholders 
could  render  ineffective  the  proxy 
protections  embodied  in  section  14."* 

Other  commentators  argued  that  any 
assumption  by  the  Commission  that  the 
scope  of  section  14(a)  extends  beyond 
the  proxy  process  is  undercut  by  the 
failure  of  die  1964  amendments  to  the 
Act  to  extend  voting  rights  standards  to 
over-the-counter  ("OTC*)  securities  and 
by  the  existence  of  listing  standards  on 
the  Amex  that  permitted  disparate 
voting  rights  plans  at  the  time  of  the 
1975  Amendments. '•• 

The  Commission  is  not  persuaded  that 
Congress  was  unconcerned  with 
shareholder  suffrage  when  it  applied 
section  14  to  the  OTC  market  without 
specifically  addressing  the  absence  of 
voting  rights  standards  in  that  market. 
The  Senate  Report  in  the  1964 
amendments  noted  that  "(t]he  purpose 
of  the  section  (Section  14)  and  the 
Commission  rules  thereunder  is  to 
provide  shareholders  with  an 
opportunity  to  exercise  their  corporate 
franchise  on' the  basis  of  accurate  and 
adequate  information."  »•'  Although  the 


'•♦  H.R.  Rep.  No.  1383.  supro  note  163.  at  13. 

'•'  Moreover,  in  adopting  section  14(b)  of  the  Act, 
Congress  sought  to  facilitate  effective  voting  by 
beneficial  shareholders  in  corporate  elections,  in 
part  to  reduce  management  dominance  of  elections 
through  obtaining  blank  proxies  from  brokers  and 
other  custodial  holders  of  securities.  Section  14(b) 
provided  the  Commission  with  extensive 
rulemaking  authority  with  respect  to  proxies  on 
securities  carried  for  customers.  See  Stock 
Exchange  Practices:  Hearings  before  the  Senate 
Comm.  on  Banking  &  Currency.  73rd  Cong.  1st 
Sess..  6677.  7711-12  (1934). 

'«•  See,  e.g..  ACQ  comment,  supra  note  60.  at  3. 

'"  See  S.  Rep.  No.  379.  88th  Cong..  1st  Sen.  7 
(1963). 
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legislative  history  to  the  1964 
amendments  is  not  more  explicit 
regarding  shareholders  suffrage,  we 
believe  that  the  commentators' 
argument  assumes  too  much  from 
congressional  silence.***  Until  recent 
concerns  over  tender  offer  defensive 
tactics,  relatively  few  companies  had 
disparate  voting  stock.  Moreover,  those 
companies  that  did  have  such  structures 
generally  were  family  controlled  and 
had  maintained  their  voting  structure  for 
some  time.  It  would  be  wrong  to 
construe  Congressional  inattentiveness 
to  this  issue  in  1964  as  a  determination 
that  the  Commission  did  not  have 
authority  to  address,  through  a  section 
19(c)  proceeding,  the  dramatic  increase 
in  disenfranchising  recapitalizations. 
The  Commission  also  notes  that  initially 
the  Act  focused  on  exchange-listed 
securities  because,  as  noted  above. 
Congress  believed  that  only  the 
exchanges  made  it  possible  for 
securities  to  be  widely  distributed 
among  the  investing  public.  Not  until  the 
19708  and  1980s,  with  the  emergence  of 
NASDAQ,  coupled  with  the  increased 
incidence  of  hostile  takeovers,  did  the 
question  of  NASDAQ  eligibility  criteria 
concerning  voting  rights  take  on 
significance.  In  Ught  of  the  foregoing,  the 
Commission  views  proposed  Rule  19c-4 
as  furthering  the  regulatory  framework 
which  underUes  the  enactment  of 
section  14. 

This  conclusion  is  still  valid  despite 
the  enactment  of  the  1975  Amendments 
at  a  time  when  the  Amex  had  a  policy 
permitting  disparate  voting  rights  stock. 
Unlike  the  Act.  which  was  meant  to 
create  a  new  system  "for  the  regulation 
of  securities  exchanges  and  of  over-the- 
counter  markets,  (and)  to  prevent 
inequitable  and  unfair  practices  on  such 
exchanges  and  markets,"  •••  the  1975 
Amendments  were  intended  primarily  to 
address  trading  market  problems  that 
had  developed  in  the  19608  and 
1970s.*'*'  Without  more  concrete 


■**  The  Special  Study  of  the  Securities  Markets  of 
the  Securities  and  Exchange  Commission  ("Special 
Study")  found  that  securities  traded  OTC  were  more 
heterogeneous  than  those  traded  on  the  exchanges 
and  strongly  urged  further  study  of  those  markets. 
H.  Doc.  No.  95.  Pt.  2.  88th  Cong..  Ist  Sess.  Chapter 
VIII  at  814,  Chapter  XII  at  588  (1963).  It  is.  therefore, 
just  as  plausible  to  conclude  that  Congressional 
uncertainty  over  the  functioning  of  these  markets 
caused  legislative  silence  on  voting  rights,  instead 
of  a  purported  Congressional  determination  that 
voting  rights  were  unimportant  for  the  purposes  of 
section  14. 

■**  Conference  Report  to  Accompany  H.R.  8323, 
78th  Cong..  2d  Sess.,  35  (1834). 

■'•  See.  e.g.,  H.R.  Rep.  No.  228. 94th  Cong..  1st 
Sess.  92, 97, 191. 107  (1975)  ("House  Report"). 


evidence  in  the  legislative  history,  and 
in  light  of  the  continued  absence  of  any 
dramatic  expansion  of  the  number  of 
issuers  with  disparate  voting  stock  by 
1975,  it  is  not  credible  to  imply  from 
Congressional  silence  the  approval  of 
the  disparate  voting  policy  of  the  Amex. 
Again,  in  contrast,  the  legislative  history 
of  the  original  enactment  of  the  Act 
provides  ample  evidence  of 
Congressional  interest  in  corporate 
suffrage  issues. 

In  addition  to  furthering  the  purposes 
of  Section  14,  Rule  19c-4  will  enhance 
the  ability  of  the  exchanges  and  the 
NASD  to  fulfill  their  responsibility  under 
sections  6(b)(5)  and  15A(b)(6)  of  the  Act 
to  ensure  that  their  rules  protect 
investors  and  the  public  interest."'  The 
Commission  believes  the  term  "public 
interest"  should  be  interpreted  in  a 
manner  which  reinforces  the  policies 
implicit  in  the  Act.  Accordingly,  it  is 
appropriate  for  the  Commission  to 
amend  exchange  rules  to  address 
disenfranchising  transactions,  as  such 
transactions  make  hollow  the 
substantive  proxy  protections  contained 
in  Section  14  and  frustrate  the 
reasonable  expectations  of  investors  as 
to  their  voting  rights. 

Rule  19c-4  has  been  drafted  carefully 
to  identify  only  those  situations  in 
which  shareholders  would  be 
disenfranchised."*  As  discussed  above, 
the  Rule  protects  investors  from 
disparate  voting  rights  plans  that  result 
in  disenfranchisement,  thereby 
eliminating  a  shareholder's  right  to  have 
any  effect  on  future  corporate  decisions 
through  transactions  that  are  not  fully 
subject  to  market  discipline.  At  the 
same  time,  however,  the  Rule  is  crafted 
to  permit  disparate  voting  rights  plans 
that  do  not  disenfranchise  existing 
shareholders  and  assure  that  the 
creation  of  shares  with  lesser  voting 
rights  is  subject  to  market  discipline. 

Finally,  the  Commission  notes  that  the 
1975  Amendments  added  Section  llA  to 
the  Act  to  "facilitate  the  establishment 
of  a  national  market  system  for 
securities."  "•  Section  11 A  of  the  Act 
directs  the  Commission  to  "use  its 
authority  *  *  *  to  carry  out  the 
objectives  (of  Section  llA  and)  by 
rule  *  *  *  designate  the  securities  or 
classes  of  securities  qualified  for  trading 
in  the  national  market  system."  "* 


"•15  VS.C  7all6)(5).  78o-3(b)(e). 

"'We  note  that  the  SROs  will  be  able  to  exclude 
from  the  Rule's  coverage  any  non-disenfranchising 
transactions.  Accordingly,  the  Rule's  focus  is 
related  directly  to  the  protection  of  investors  and 
the  public  interest. 

""  See  S.  Rep.  No.  75.  $upra  note  154.  at  101. 

"« 15  U.S.C.  78k-l(a)(2). 


Section  llA(a)(l)  enumerates  several 
statutory  objectives  including  the 
maintenance  of  "fair  competition  among 
brokers  and  dealers,  among  exchange 
markets,  and  between  exchange 
markets  and  [other]  markets  *  *  *."  "• 

Congress  intended  that  the  rules 
promulgated  under  Section  11 A  ensure 
that  "equal  regulation"  would  be 
achieved  within  a  national  market 
system  regarding  the  markets  for 
securities  qualified  for  national  market 
system  trading,  as  well  as  dealers, 
exchange  members  and  brokers."* 
Congress  has  stated  that  "equal 
regulation"  means  "persons  enjoying 
similar  privileges,  performing  similar 
fimctions  and  having  the  potential  for 
similar  market  impact  are  treated 
equally."  "'  While  that  statement  was 
made  in  the  context  of  a  discussion  of 
market  makers,  the  concept  ultimately 
was  "intended  to  guide  the  Commission 
in  its  oversight  and  regulation  of  the 
trading  mari(ets  and  the  conduct  of  the 
securities  industry."  "*  Further. 
Congress  viewed  the  Commission's 
power  to  designate  securities  qualified 
for  trading  in  the  national  market 
system  as  an  important  tool  in 
achieving,  among  other  things,  a  maricet 
characterized  by  "fair  competition."  In 
discussing  the  concept  of  equal 
regulation.  Congress  stated  that  if  the 
Commission  decides  that  "any  disparity 
in  regulation  *  *  *  permits  an  unfair 
competitive  advantage,"  it  is  authorized 
to  modify  such  regulation."'  This 
passage  clearly  refers  to  unequal  SRO 
regulation,  because  the  Commission 
already  had  general  authority  to  modify 
its  own  regulations  in  this  manner. 

The  objectives  set  forth  under  section 
llA  are  relevant  to  all  SRO  rules. 
Although  the  1975  Amendments  did  not 
specifically  focus  on  voting  rights,  as  did 
the  original  promulgation  of  the  Act, 
there  is  no  evidence  that  Congress  in 
1975  intended  to  limit  the  Commission's 
authority  to  ensure  equal  regulation  and 
fair  competition  among  markets.  The 
Commission  believes  that  a  minimum 
standard  regarding  disparate  voting 
rights  plans  for  all  markets  furthers  the 
equal  regulation  and  fair  competition 
requirements  embodied  in  section  llA. 
Over  the  past  several  years,  issuer 
recapitalizations  have  resulted  in  SROs 
attempting  to  compete  for  listings  by 
lowering  listing  standards  concerning 
shareholder  voting  rights.  It  is  clear  that 


"MS  U5.C.  78k-l(a)(l)(C)(ii). 
"*  House  Report  No.  229.  supra  note  170,  at  93- 
9. 
■"  S.  Rep.  No.  75.  tupro  note  154.  at  15. 
■'•/</.  at  94. 
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despite  substantial  effnts.  the  SROs  are 
incapable  of  agreeing  on  minimum 
protections  for  shareholder  voting  rights 
for  their  listed  or  NASDAQ  eligible 
companies.  The  Commission  believes  a 
minimum  rule  would  further  the  section 
llA  objective  of  fair  competition  among 
SROs.»*» 

IV.  Conchiskm 

In  consideration  of  the  above,  the 
Commission  has  decided  to  adopt  Rule 
19c-4.  The  Commission's  public 
proceedings  in  connection  with  its 
consideration  of  proposed  Rule  19c-4 
have  been  extensive.  As  noted  above, 
the  Commission  has  received  and 
reviewed  over  1,100  comment  letters  in 
response  to  proposed  Rule  19c-4.  In 
addition,  the  Commission  has  held  two 
public  hearings  on  the  voting  rights 
issue,  one  directly  related  to  Rule  19c-4 
and  the  other  related  to  the  NYSE's 
proposal  to  amend  its  one  share,  one 
vote  standard.  After  careful  review  of 
the  record,  the  Commission  believes 
Rule  19c-4  is  necessary  and  appropriate 
in  furtherance  of  the  Act.  and 
specifically  sections  6.  IIA,  14. 15A  and 
19  of  the  Act.  These  sections,  among 
other  things,  embody  the  principles  of 
fair  corporate  suffrage,  equal  regulation, 
fair  competition,  and  the  protection  of 
investors  and  the  public  interest 

When  the  shareholder  voting  rights 
issue  began  to  attract  attention  in  1984, 
the  overwhelming  majority  of  issuers 
listed  on  the  NYSE  and  Amex  or  quoted 
over  NASDAQ  did  not  have  a  disparate 
voting  rights  structure.'*'  Most  of  those 


'""The  Commission  also  disagrees  with  the  ABA 
argument  that  the  Commission  can  only  consider  a 
rule's  impact  on  markets  and  the  competition  among 
markets  for  listing  securities  in  reviewing  proposed 
rule  changes  of  the  SROs  under  section  19(b).  and 
may  only  commence  19(c)  proceedings  to  amend  the 
rules  of  other  SROs  if  the  rule  would  result  in 
unequal  regulation  and  unfair  competition.  It 
appears  anomalous  to  claim  that  the  Commission 
can  use  its  section  19(b)  authority  to  prevent 
shareholder  disenfranchisement  if  an  SRO  submits 
a  rule  that  would  result  in  unfair  competition  and 
unequal  regulation,  but  that  it  does  not  have  the 
same  section  19(c)  authority  to  protect  directly 
investors  and  the  public  interest.  The  Commission 
also  disagrees  with  the  Business  Roundtable 
argument  that  Congress'  "delegation"  of  authority 
under  section  19(c)  to  regulate  matters  of  corporate 
governance  would  be  unconstitutional  under  the 
"nondelegation"  doctrine.  Rule  19c-4  is  not  intended 
to  regulate  corporate  governance,  but  to  protect  the 
voting  rights  of  shareholders.  This  is  consistent  with 
the  Commission's  mandate,  going  back  to  its 
creation  in  1934,  to  protect  investors  in  the  nation's 
securities  markets. 

••'See  Seligman.  Equal  Protection  in 
Shareholder  Voting  Rights:  The  One  Share.  One 
Vote  Controversy.  54  G.W.  L.  Rev.  at  703-07.  In  his 
article.  Professor  Seligman  stressed  that  the  number 
of  corporations  contemplating  dual  class  structures 
had  been  insignificant  prior  to  1984  and  1985. 
Professor  Seligman  noted  that  through  1976,  there 
were  37  corporations  listed  on  the  Amex  with 
multiple  classes  of  stock.  By  1985.  this  number  had 


that  did  were  growth  companies  with 
substantial  family  or  insider  holdings.  In 
the  year  prior  to  the  Proposing  Release 
an  increasing  number  of  companies 
recapitalized  to  a  dual  class  structure. 
These  companies,  which 
disenfranchised  shareholders  to  convert 
to  a  dual  structure,  often  were  more 
established  companies  with  extensive 
public  ownership.'*''  If  Rule  19c-4  is  not 
adopted,  additional  companies  will 
disenfranchise  shareholders  in  order  to 
restructure  themselves  for  defensive 
purposes.  Such  disenfranchisement  of 
the  shareholders  of  American 
companies  would  injure  public  investors 
and  diminish  investor  confidence  in  the 
U.S.  securities  markets.  Rule  19c-4  will 
ensure  that  the  U3.  securities  markets 
are  not  so  harmed. 

Rule  19C-4  prohibits  the  listing  on  a 
national  securities  exchange  or  the 
authorization  by  a  national  securities 
association  of  equity  securities  issued 
by  companies  that  issue  securities  or 
take  corporate  action  with  the  effect  of 
nullifying,  restricting,  or  disparately 
reducing  the  voting  rights  of  existing 
shareholders.  At  the  same  time.  Rule 
19c-4  permits  the  listing  and  trading  of 
securities  that  adopt  disparate  voting 
rights  plans  that  do  not  have  such  a 
disenfranchising  effort  on  the  voting 
rights  of  existing  shareholders.  This 
avoids  imduly  burdening  issuers  and 
allows  for  flexibility  in  devising  a 
corporation's  capital  structure. 

The  Commission  believes  that  the 
Rule  provides  an  appropriate  balance 
between  the  concerns  of  those 
commentators  that  feared  Rule  19c-4 
would  infringe  on  corporate  capital 
structures  and  governance,  and  those 
commentators  that  support  a  rule  that 
would  prohibit  corporations  from 
adopting  disparate  voting  rights  plans 
that  diminish  or  eliminate  the  voting 
rights  of  existing  shareholders. 

Further,  the  Commission  is  convinced 
it  has  authority  to  adopt  Rule  19c-4. 


increased  to  approximately  60,  or  7%  of  the  785 
companies  listed  on  the  Amex.  In  addition,  there 
were  approximately  10  firms  listed  on  the  NYSE, 
and  110  of  the  4,101  companies  traded  on  NASDAQ, 
(2.7%),  which  had  two  classes  of  stock  in  198S. 
Accordingly,  Professor  Seligman  noted  that  there 
were  relatively  few  corporations  (170  of  the  4,886 
corporations  traded  on  the  Amex  and  NASDAQ) 
with  disproportionate  voting  rights  structures  listed 
on  the  exchanges  or  traded  on  NASDAQ  prior  to 
and  during  1905.  In  contrast,  the  Commission  notes 
that,  as  of  June  1. 1968.  55  companies  listed  on  the 
NYSE,  117  companies  listed  on  the  Amex,  and  182 
companies  traded  on  NASDAQ  have  dual  class 
voting  structures. 

'•'  See.  e.g..  OCE  Update,  which  found  more 
NYSE  companies  recapitalizing  with  less  insider 
holders  after  the  NYSE  imposed  its  moratorium  on 
its  one  share,  one  vote  rule. 


Concerns  by  issuers  that  the  Rule  would 
infringe  unduly  on  state  law  because  it 
could  be  interpreted  to  affect  state  anti- 
takeover statutes  and  defensive  tactics 
such  as  poison  pills  are  ill-founded.  As 
discussed  above,  the  Commission  has 
made  clear  that  Rule  19c-4  is  not.  as  a 
general  matter,  designed  to  address 
specific  tender  offer  defensive  tactics 
that  may  be  adopted  by  issuers  bat 
instead  is  intended  to  prevent 
disenfranchising  corporate  actions. 
Moreover,  the  Rule  would  exempt 
corporate  action  taken  pursuant  to 
mandatory  state  control  share 
acquisition  statutes.  Adoption  of  Rule 
19C-4  clearly  falls  within  the 
Commission's  mandate  to  protect 
investors  and  the  public  interest  and 
ensure  fair  corporate  suffrage. 

Finally,  we  note  that  in  this  Release, 
the  Commission  has  attempted  to 
describe  the  Rule's  coverage  and 
address  the  interpretive  issues  raised  by 
commentators.  We  believe  that  the 
Rule's  standard  of  preventing  issuances 
or  actions  that  nullify,  restrict  or 
disparately  reduce  voting  rights  of 
existing  shareholders,  in  addition  to  the 
list  of  transactions  presumed  to  be 
permitted  or  prohibited,  should  provide 
sufficient  guidance  to  issuers.  To  the 
extent  new  structures  develop  that  raise 
questions  on  the  Rule's  applicability,  we 
believe  the  SROs,  with  Commission 
oversight,  should  be  able  to  determine 
whether  a  given  transaction  is 
disenfranchising. 

V.  Availability  of  Final  Regulatory 
Flexibility  Analysis 

A  Final  Regulatory  Flexibility 
Analysis  in  accordance  with  the 
Regulatory  Flexibility  Act  regarding 
Rule  19C-4  has  been  prepared.  A 
summary  of  the  corresponding  Initial 
Regulatory  Flexibility  Analysis  was 
included  in  the  proposing  release. 
Members  of  the  public  who  wish  to 
obtain  a  copy  of  the  Final  Regulatory 
Flexibility  Analysis  should  contact 
Sharon  Itkin  in  the  Division  of  Market 
Regulation,  U.S.  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington,  DC  20549. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements,  securities. 

Text  of  the  Rule 

Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  240-QENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240  is 
amended  by  adding  the  following 
citation: 

Authority:  Sec.  23. 48  Stat.  901.  as  amended 
(15  U.S.C.  78w)  *  *  *  §  240.19C-4  also  issued 
under  sees.  6.  llA.  14, 15A.  19  and  23  of  the 
Securities  Exchange  Act  of  1934  (18  U.S.C. 
78(>-3,  and  78s). 

2.  By  adding  S  240.19c-4  as  follows: 

S240.19e-4  Qoveming  certain  listing  or 
Mittiorlalion  determlnatlcra  by  national 
securities  exctMnges  and  aaaodatlons. 

(a)  The  rules  of  each  exchange  shall 
provide  as  follows:  No  rule,  stated 
policy,  practice,  or  interpretation  of  this 
exchange  shall  permit  the  listing,  or  the 
continuance  of  the  listing,  of  any 
common  stock  or  other  equity  security 
of  a  domestic  issuer,  if  the  issuer  of  such 
security  issues  any  class  of  security,  or 
takes  other  corporate  action,  with  the 
effect  of  nullifying,  restricting  or 
disparately  reducing  the  per  share, 
voting  rights  of  holders  of  an 
outstanding  class  or  classes  of  common 
stock  of  such  issuer  registered  pursuant 
to  section  12  of  the  Act. 

(b)  The  rules  of  each  association  shall 
provide  as  follows:  No  rule,  stated 
policy,  practice,  or  interpretation  of  this 
association  shall  permit  the 
authorization  for  quotation  and/or 
transaction  reporting  through  an 
automated  inter-dealer  quotation  system 
("authorization"),  or  the  continuance  of 
authorization,  of  any  common  stock  or 
other  equity  security  of  a  domestic 
issuer,  if  the  issuer  of  such  security 
issues  any  class  of  security,  or  takes 
other  corporate  action,  with  the  effect  of 
nullifying,  restricting,  or  disparately 
reducing  the  per  share  voting  rights  of 
holders  of  an  outstanding  class  or 
classes  of  common  stock  of  such  issuer 
registered  pursuant  to  section  12  of  the 
Act. 

(c)  For  the  purposes  of  paragraphs  (a) 
and  (b]  of  this  section,  the  following 
shall  be  presumed  to  have  the  effect  of 
nullifying,  restricting,  or  disparately 
reducing  the  per  share  voting  rights  of 
an  outstanding  class  or  classes  of 
common  stock: 

(1)  Corporate  action  to  impose  any 
restriction  on  the  voting  power  of  shares 
of  the  common  stock  of  the  issuer  held 
by  a  beneficial  or  record  holder  based 
on  the  number  of  shares  held  by  such 
beneficial  or  record  holder; 

(2)  Corporate  action  to  impose  any 
restriction  on  the  voting  power  of  shares 
of  the  common  stock  of  the  issuer  held 
by  a  beneficial  or  record  holder  based 
on  the  length  of  time  such  shares  have 


been  held  by  such  beneficial  or  record 
holder. 

(3)  Any  issuance  of  securities  through 
an  exchange  offer  by  the  issuer  for 
shares  of  an  outstanding  class  of  the 
common  stock  of  the  issuer,  in  which  the 
securities  issued  have  voting  rights 
greater  than  or  less  than  the  per  share 
voting  rights  of  any  outstanding  class  of 
the  common  stock  of  the  issuer. 

(4)  Any  issuance  of  securities 
pursuant  to  a  stock  dividend,  or  any 
other  type  of  distribution  of  stock,  in 
which  the  securities  issued  have  voting 
rights  greater  than  the  per  share  voting 
rights  of  any  outstanding  class  of  the 
common  stock  of  the  issuer. 

(d)  For  the  purpose  of  paragraphs  (a) 
and  (b)  of  this  section,  the  following, 
standing  alone,  shall  be  presumed  not  to 
have  the  effect  of  nullifying,  restricting, 
or  disparately  reducing  the  per  share 
voting  rights  of  holders  of  an 
outstanding  class  or  classes  of  common 
stock: 

(1)  The  issuance  of  securities  pursuant 
to  an  initial  registered  public  offering; 

(2)  The  issuance  of  any  class  of 
securities,  through  a  registered  public 
offering,  with  voting  rights  not  greater 
than  the  per  share  voting  rights  of  any 
outstanding  class  of  the  common  stock 
of  the  issuer 

(3)  The  issuance  of  any  class  of 
securities  to  effect  a  bona  fide  merger  or 
acquisition,  with  voting  rights  not 
greater  than  the  per  share  voting  rights 
of  any  outstanding  class  of  the  common 
stock  of  the  issuer. 

(4)  Corporate  action  taken  pursuant  to 
state  law  requiring  a  state's  domestic 
corporation  to  condition  the  voting 
rights  of  a  beneficial  or  record  holder  of 
a  specified  threshold  percentage  of  the 
corporation's  voting  stock  on  the 
approval  of  the  corporation's 
independent  shareholders. 

(e)  Definitions.  The  following  terms 
shall  have  the  following  meanings  for 
purposes  of  this  section,  and  the  rules  of 
each  exchange  and  association  shall 
include  such  definitions  for  the  purposes 
of  the  prohibition  in  paragraphs  (a)  and 
(b).  respectively,  of  this  section: 

(1)  The  term  "Act"  shall  mean  the 
Securities  Exchange  Act  of  1934.  as 
amended. 

(2)  The  term  "common  stock"  shall 
include  any  security  of  an  issuer 
designated  as  common  stock  and  any 
security  of  an  issuer,  however 
designated,  which,  by  statute  or  by  its 
terms,  is  a  common  stock  (e.g.,  a 
security  which  entitles  the  holders 
thereof  to  vote  generally  on  matters 
submitted  to  the  issuer's  security 
holders  for  a  vote). 

(3)  TTie  term  "equity  security"  shall 
include  any  equity  security  defined  as 


such  pursuant  to  Rule  3all-l  under  the 
Act  (17  CFR  240.3all-l). 

(4)  The  term  "domestic  issuer"  shall 
mean  an  issuer  that  is  not  a  "foreign 
private  issuer"  as  defined  in  Rule  3b-4 
under  the  Act  (17  CFR  240.3b-4). 

(5)  The  term  "security"  shall  include 
any  security  defined  as  such  pursuant  tp 
section  3(a)(10)  of  the  Act.  but  shall 
exclude  any  class  of  security  having  a 
preference  or  priority  over  the  issuer's 
common  stock  as  to  dividends,  interest 
payments,  redemption  or  payments  in 
liquidation,  if  the  voting  rights  of  such 
securities  only  become  effective  as  a 
result  of  specified  events,  not  relating  to 
an  acquisition  of  the  common  stock  of 
the  issuer,  which  reasonably  can  be 
expected  to  jeopardize  the  issuer's 
financial  ability  to  meet  its  payment 
obligations  to  the  holders  of  that  class  of 
securities. 

(6)  The  term  "exchange"  shall  mean  a 
national  securities  exchange,  registered 
as  such  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  6  of  the  Act,  which  makes 
transaction  reports  available  pursuant 
to  Rule  llAa3-l  under  the  Act  (17  CFR 
240.1lAa3-l);  and 

(7)  The  term  "association"  shall  mean 
a  national  securities  association 
registered  as  such  with  the  Securities 
and  Exchange  Commission  pursuant  to 
section  ISA  of  the  Act. 

(f)  An  exchange  or  association  may 
adopt  a  rule,  stated  policy,  practice,  or 
interpretation,  subject  to  the  procedures 
specified  by  section  19(b)  of  the  Act. 
specifying  what  types  of  securities 
issuances  and  other  corporate  actions 
are  covered  by,  or  excluded  from,  the 
prohibition  in  paragraphs  (a)  and  (b)  of 
this  section,  respectively,  if  such  rule, 
stated  policy,  practice,  or  interpretation 
is  consistent  with  the  protection  of 
investors  and  the  public  interest,  and 
otherwise  in  furtherance  of  the  purposes 
of  the  Act  and  this  section. 

By  the  Commission. 
lonathan  G.  Katx. 

Secretary. 
Dated:  fuly  7. 198a 

Conunissioner  Grundfest.  Conctining 

Section  19(c)  of  the  Securities  Act  of 
1934  (the  "Act")  grants  the  Commission 
authority  to  amend  "the  rules  of  a  self- 
regulatory  organization  *  *  *  as  the 
Commission  deems  necessary  or 
appropriate  *  *  *  in  furtherance  of  the 
purposes  of  [the  Act]."'  The 
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Commission  today  finds  that  Rule  19c-4 
is  both  necessary  and  appropriate.'  Our 
decision  is  based  on  review  of  a 
voluminous  record  describing  recent 
trends  in  disenfranchisement 
transactions,  combined  with  careful 
consideration  of  the  language, 
structuure.  and  history  of  tlw  Act.* 

Adoption  of  Rule  19c-4  may,  to  some, 
raise  concerns  about  potential 
encroachment  by  the  Commission  into 
areas  of  corporate  governance 
traditionally  subject  to  state  control. 
While  undnstandable.  these  concerns 
are  easily  overstated.  The  Act  reflects  a 
particular  Congressional  solicitude 
toward  the  exerdse  of  voting  rights  and 
subjects  few.  if  any.  other  incidents  of 
share  ownership  to  the  degree  of 
regulation  and  oversight  dincied  at 
corporate  suffrage. 

The  reasoning  supporting  Rule  19c-4 
would  therefore  not  necessarily  support 
future  Commission  rulemakings 
imposing  uniform  listing  standards 
regulating  other  aspects  of  corporate 
governance.  Put  another  way.  Section 
19(c)  does  not  provide  the  Commission 
carte  blanche  to  adopt  federal  corporate 
governance  standards  tlirough  the  back 
door  by  mandating  uniform  Usting 
standards.  The  disenfranchisement 
problem  addressed  by  Rule  19o-4 
presents  a  narrow  and  special  case  that 
does  not  easily  extend  to  otlter 
corporate  governance  standards  that 
may  be  referenced  by  listing  critera. 

Rule  190-4  also  does  not  prohibit  any 
corporation  from  adopting  any  capital 
structure.  Corporations  can  continue  to 
issue  any  number  of  classes  of  stock, 
some  with  little  or  no  voting  power  and 
others  with  substantial  or  even 
dominant  control*  The  rule  is,  instead. 


■  15  U&C  78s(c). 


'  Because  section  19(c)  is  phrased  in  the 
disjunctiva,  even  if  one  disputes  tlie  Commission'* 
conclusion  that  Rule  19c-4  is  necessary,  the 
Commission's  independent  finding  that  the  rule  is 
appropriate  in  futherancc  of  the  purposes  of  the  Act 
provides  a  severable  basis  for  unpholdins  adoption. 

*  Securities  Exchange  Ad  Release  No.  24623  dune 
22. 1987).  52  FR  23885  (June  24. 1987)  ("Proposing 
Release"):  Securities  Exchange  Act  Release  No. 
25891  duly  8. 1988)  ("Adopting  Release"). 

*  For  example,  suppoM  ■  corporation  with  a 
twenty  percent  shareholder  seeks  to  concantrate 
voting  powers  in  that  shareholder.  It  can  achieve 
that  result  by  offering  to  repurchase  the  eighty 
percent  of  its  outstanding  voting  shares  held  by  the 
public  and  raising  the  necessary  capital  through  the 
Issuance  of  nonvoting  shares.  If  control  in  the  bands 
of  the  twenty  percent  shareholder  truly  enhances 
the  corporation's  value,  this  transaction  will  be 
financially  feasible.  If.  however,  the  primary  eflact 
of  the  transaction  ia  to  transfer  nvealth  from  pul>lic 
shareholders  to  the  dominant  shareholder,  then  the 
transaction  may  be  more  difficult  to  finance. 
Further,  if  a  corporation  wants  to  raise  additional 
equity  capital  without  diluting  the  voting  control  of 
existing  shareholders.  Rule  l^o-i  allows  the 
issuance  and  sale  of  nonvoting  shares.  The  marltet 
mechanism,  which  is  a  substitute  for  the  electoral 
mechanism  generally  relied  upon  in  transactions 


carefully  crafted  to  address  concerns 
about  the  process  by  which 
disenfranchisement  occurs.  The 
transactions  that  most  consistently 
cause  c(mcem  involve  exchange  offers, 
dividends,  or  other  distributions  that 
dramatically  increase  the  voting  power 
of  a  relatively  small,  well  defined  group 
of  stockholders  at  the  expense  of  a 
larger  group  of  public  stockholders. 

"The  Supreme  Court  has  recentiy  relied 
on  the  potential  for  collective  action 
problems  as  a  basis  for  imholding 
Indiana's  control  share  acquisition 
statute.*  As  the  Court  noted,  cdlective 
action  problems  can  cause  shareholders 
to  vote  in  favor  of  propositions  that  they 
might  oppose  if  given  an  opportunity  to 
act  together  as  a  group.*  Such  collective 
action  problems  are  hardly  unique  to 
shareholders — they  appear  in  many 
voting  contexts  and  hiave  long  been 
subject  to  careful  analysis.^  Here,  die 
evidence  of  record  suggests  that 
collective  action  problems  are 
associated  with  the  process  governing 
corporate  disenfranchisement  decisions. 

liie  operation  of  collective  action 
problems  in  disenfranchising  decisions 
is  most  fully  developed  and  explained 
by  Professors  Gilson.*  Gordon.*  and 
Ruback-'o  Rule  190-4  addresses  tiiese 
concerns  not  by  prohibiting  a  broad 
class  of  capital  structures,  as  proposed 
by  some  commentators,  but  by 
channeling  transactions  most  likely  to 
suffer  from  collective  action  problems 
into  a  market  mechanism  less 
susceptible  to  those  difficulties.  The  rule 
is  thus  narrowly  crafted  to  address 
fransactions  that  possess  the  greatest 
potential  for  the  sort  of  coercion  that 
motivates  the  Commission's  concern 
over  disenfranchisement 

While  every  electoral  process  is 
potentially  subject  to  a  collective  action 


that  raise  disenfranchisement  concerns,  thus  acts  as 
a  filter  aUo%ving  beneficial  recapitalizations  and 
financings  to  continue  while  deterring  transactions 
that  tend  primarily  to  disenfranchise  and  transfer 
wealth  from  public  to  inside  shareholders  without 
competitive  compensation.  See,  R.  Gilson. 
Evaluating  Dual  Class  Common  Stock:  The 
Relevance  ofSubsUtute.  73  Va.  L  Rev.  807  (1987). 

•  CTS  Corp.  V.  Dynamics  Corp.  of  America.  107 
S.Ct.  1637(1987). 

•  Id.  at  1646. 

^  See.  e.g.,  P.C  Ordeshook.  Game  Theory  and 
Political  Theory  (1987),  Ch.  5  (Discussing  nonzero- 
sum  games,  political  economy,  and  the  prisoners' 
dilemma,  and  noting  that  collective  action  problems 
were  recognized  and  discussed  by  Hume  in  A 
Treatise  of  Human  Nature,  Rousseau  in  his 
Discourse  an  the  Origin  and  Basis  of  Inequality 
among  Men,  and  Mobiles  in  Leviathan.) 

■  Gilson,  supra  note  4,  at  832-40. 

* ).  Gordon.  Ties  that  Bond:  Dual  Class  Common 
Stock  and  the  Problems  of  Stockholder  Choice,  75 
Calif.  L  Rev.  —  (1988)  (forthcoming). 

■  0  R.  Ruback,  Coercive  Dual  Class 
Recapitalization,  (MIT,  Sloan  School  of 
Management,  Working  Paper)  (Dec.  1086). 


problem,  there  are  sound  reasons  for  the 
Commission  to  focus  its  ctmcem  on 
decisions  that  can  lead  to 
disenfranchisement.  All  voting  choices 
fall  into  one  of  two  categories:  they  are 
either  "constitutional"  or 
"parliamentary."  • »  A  constitutional 
choice  involves  a  decision  about  how 
other  decisions  will  be  made.  A 
parliamentary  choice  involves  the 
application  to  a  particular  problem  of  a 
decision  rule  previously  determined  by  a 
constitutional  choice.  An  election  that 
proposes  to  disenfranchise  certain 
shareholders  is  a  constitutional  choice 
because  it  permanently  alters  the 
process  by  which  later  corporate 
decisions  are  made. 

Constitutional  choices  are  legitimately 
subject  to  greater  scrutiny  than 
parliamentary  choices  and  are  rationally 
subject  to  more  stringent  safeguards." 
These  safeguards  can  include 
supermajority  requirements  or  absolute 
prohibitions  on  disenfranchisements.'* 
They  can  also  include  requirements  such 
as  Rule  19o-4  that  chaimel  constitutional 
decisions  through  mechanisms  less 
susceptible  to  collective  choice 
problems.  Indeed,  the  greater  scrutiny 
rationally  accorded  to  constitutional 
choices  provides  a  sotmd  and  consistent 
rationale  for  the  Commission's  decision 
at  least  initially  to  focus  its  attention  on 
the  disenfranchisement  process. 

Finally,  it  is  worthwhile  to  observe 
that  Rule  19c-4  may,  in  the  future,  be 
criticized  for  generating  alleged 
inconsistencies  in  its  application  and 
result.  Some  of  these  inconsistencies 
may  be  real  while  others  will  only  be 
apparent.  Some  inconsistencies  may  be 
due  to  the  Commission's  effort  to  craft  a 
rule  that  has  a  primarily  prospective 
effect  and  that  therefore  provides  some 
latitude  for  "grandfathered" 
transactions  that  might  otherwise  have 
been  prohibited.**  Moreover,  some 


■  ■  See.  eg..  C.  Mueller,  SoaaJ  Choice  (1979):  J.  M. 
Buchanan  A  G.  Tullock.  The  Cahaihis  of  Consent 
(1962):  |.  A  Rawls.  A  Theory  offustice  (1971). 

'*  Mueller,  supra  note  11:  Rawls,  supra  note  11. 

■*  Compare,  ej/..  Securities  Exchange  Act  Release 
No.  23724  (Oct.  17. 1986),  51  FR  37529  (proposed  rule 
change  filed  with  the  Commission  by  the  New  York 
Stock  Exchange  that  would  establich  a 
supermajority  requirement  for  disenfranchising 
transactions]  with  NYSE.  New  York  Stock 
Exchange  Listed  Company  Manual  section  313xn(c) 
(Unusual  Voting  Provisions).  313.00(D) 
(Proportionate  Voting  Power)  (1933  «  Supp.  1988). 

'*  See,  e.g.,  discussion  in  adopting  release  of 
shareholder  rights  plans  at  Section  ni.  B.5.b.  and 
note  that  flip-in  poison  pill  plans  have  been  found  to 
be  discriminatory.  See,  e.g..  Amalgamated  Sugar  Co. 
V.  NL  Industries.  Inc.  644  F.  Supp.  1229  (S.DJ4.Y. 
1986)  (applying  New  Jersey  law):  R.D.  Smith  &Co<v. 
Preway  Inc..  644  F.  Supp.  868  (WD.  Wis.  1986) 
(applying  Wisconsin  law):  Spinner  Corp.  v. 
Princeville  Development  Corp.,  Qv.  No.  86-07(n  (D. 
Haw.  Oct.  31, 1986)  (applying  Colorado  law). 
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inconsistencies  may  be  due  to 
interpretations  of  Rule  19c-4  as  applied 
by  the  self  regulatory  organizations. 
Here,  I  join  in  Commissioner 
Fleischman's  exhortation  to  the  SROs 
that  they  display  meaningful  backbone 
and  apply  Rule  19c-4  consistently 
according  to  its  terms  and  intent. 

More  fundamentally,  however,  it 
should  be  recognized  that  Rule  19c-4 
deals  with  one  of  the  more  intricate  and 
di^icult  areas  in  all  the  social  sciences: 
the  problems  of  social  choice.  The  entire 
Held  is  rife  with  paradoxes, 
contradictions,  and  impossibility 
theorems."  Indeed,  when  subject  to 
close  scrutiny,  even  the  simple  majority 
voting  procedure  that  we  often  take  for 
granted  as  a  fair  and  generally  accepted 
method  of  social  decisionmaking  is 
revealed  to  be  full  of  potential 
contradictions  that  can  make  it  appear 
arbitrary  and  capricious.'*  Accordingly, 
it  is  neither  reasonable  nor  possible  to 
hold  Rule  19c-4  to  a  standard  that 
requires  perfect  logical  consistency  in 
all  circumstances  and  all  applications. 
No  voting  rule  or  rule  regulating  voting 
behavior  can  achieve  that  result,  and 
Rule  19C-4  should  not  be  held  to  such  an 
unattainable  standard.  The  rule  should, 
instead,  be  understood  for  what  it  is:  an 
effort  to  craft  a  carefully  targeted 
standard  that  operates  prospectively  to 
substitute  market  mechanisms  for  voting 
processes  in  situations  that  involve  a 
substantial  danger  of  collective  action 
problems  and  that  raise 
disenfranchisement  concerns  of 
constitutional  magnitude. 

Commissioner  Fleisdunan.  Concurring 

Adoption  by  the  Commission  of  Rule 
19C-4  initiates  a  new  phase  in  the 
process,  summarized  in  the  Release,  that 
began  with  the  1984  "moratorium"  on 
enforcement  by  the  NYSE  of  compliance 
with  sections  313  (D)  and  (E)  of  its 
Listed  Company  Manual.  •  After  four 


' »  The  most  famous  of  these  is  Arrow's 
impossibility  theorem  which  demonstrates,  among 
other  things,  that  no  voting  rule  satisfies  a  set  of 
four  seemingly  innocuous  and  desirable  conditions. 
See  K.  J.  Arrow.  Social  Classic  and  Individual 
Values  (19MI:  A.  K.  Sen.  Social  Choice  and/ustice: 
A  Review  Article.  23  |.  Econ.  Ut.  1764  (1985).  For 
other  discussions  of  the  difficulties  encountered  in 
this  area  see.  e.g..  Ordeshook.  supra  note  7.  at  65-71 
(the  paradoxes  of  voting)  and  A.  K.  Sen.  Collective 
Choice  and  Social  Welfare  (1970). 

'•  See.  e.g..  Sen.  Collective  Choice  and  Social 
Welfare,  supra  note  15.  at  ch.  10  (majority  choice 
and  related  systems):  A.  K.  Sen  and  P.  Pattanaik. 
Necessary  and  Sufficient  Conditions  for  Rational 
Choice  under  Majorily  Decision.  1  \.  Econ.  Theory 
178  (1968):  P.C.  Fishbum.  Paradoxes  of  Voting.  68 
Amer.  Polit  Sci.  Rev.  537  (1974);  T.  Schwarlx.  The 
Logic  of  Collective  Choice  (1988). 

'  NYSE,  New  York  Stock  Exchange  Listed 
Company  Manuel  sections  313.00(G)  (Unusual 
Voting  Provisions).  313.00(D)  (Proportionate  Voting 


years  the  focus  will  now  shift  back  to 
the  NYSE  Department  of  Stock  List  and 
its  confreres  on  Trinity  Place  and  on  K 
Street  NW.  That  will  happen  because 
the  Commission's  actions  today  not  only 
expand  the  Code  of  Federal  Regulations 
but  also  "add  to"  •  the  codex  of  rules  of 
each  affected  national  securities 
exchange  and  of  the  NASD.  In  my  view, 
so  it  should  be. 

For  most  of  this  century,  exchange 
(and,  more  recently.  NASD)  listing 
standards  have  interacted  with  the 
mandatory  and  permissive  provisions  of 
the  corporate  laws  of  the  several  states, 
subject  to  Commission  rules  of  specific 
application,  to  provide  an  accepted 
frameworic  for  the  safeguarding  of 
public  shareholder  rights  and  the 
inhibition  of  corporate  managers' 
overreaching.'  For  example,  the 
corporate  decision  to  grant  stock  options 
to  employees  was  shaped  by  corporate 
law  requirements  such  as  Section  505  of 
the  New  York  Business  Corporation 
Law,*  listing  standards  such  as  section 
312  of  the  Company  Manual,*  and 
Commission  rules  such  as  Item  10  of 
Schedule  14A  *  and  paragraph  (a)  of 
Rule  16b-3  '  (plus,  of  course,  the  ever- 
changing  provisions  of  the  Internal 
Revenue  Code).  Over  the  years  no  small 
part  in  the  process  was  played  by 
exchange  staff  members  who  (returning 
to  my  example  above)  quietly  insisted 
that,  while  it  was  nowhere  in  the  canon 
to  be  found,  an  exchange 
"interpretation"  would  mandate  the 
undertaking  by  the  listed  company  not 
to  replace  out-of-the-money  instruments 
with  new  at-the-market  options  in  the 
absence  of  further  shareholder  action. 
As  a  result  of  that  interaction,  there  was 
achieved  a  merger  of  substantive 
protections  and  procedural 
requirements,  illuminated  by 
Commission-mandated  disclosure,  that 
did  somehow  raise  the  level  of  generally 
accepted  corporate  practice  among 
American  public  business  enterprises. 
Today  the  Commission  deliberately 
challenges  the  exchanges  and  the 
NASD,  and  their  respective  "stock  list" 
staffs,  to  demonstrate  the  resiliency  and 
insight  of  which  that  interactive  process 


Power)  (1983  *  S»ipp.  1986)  (hereinafter  Com/mny 
Manual]. 

« 15  U.S.C  788(c):  "The  Commission,  by  rule,  may 
abrogate,  add  to.  and  delete  from  *  *  *  the  rules  of 
a  self-regulatory  organization 

•  i  am  indebted  to  Professor  Louis  Lowenstein  of 
the  Columbia  Law  School  for  re-focusing  my 
attention  on  this  near-uninventable  tripartite 
structure. 

•  N.Y.  Bus.  Corp.  Law  section  SOS. 

'  Company  Manual,  supra  note  1.  section  312.00 
(Shareholder  Approval  Policy). 

•  17  CFR  240.14»-101  Item  10. 
»  17  CFR  Z40.16B-3(a). 


is  capable.  A  brief  review  of  the  rule 
added  to  each  of  their  manuals 
demonstrates  why  this  is  so. 

Pursuant  to  Rule  19c-4.  a  rule  of  each 
affected  exchange  and  of  the  NASD  will 
forbid  that  exchange  or  the  NASD  from 
listing,  or  continuing  to  list,*  equity 
securities  of  a  domestic  company  if  the 
company  takes  corporate  action  "with 
the  effect  of  nullifying,  restricting  or 
disparately  reducing  the  per  share 
voting  rights  of  holders  of  an 
outstanding  (publicly-held)  class  or 
classes  of  common  stock".*  Recognizing 
that  application,  i.e..  interpretation,  of 
its  own  rule  will  as  always  fall  in  the 
first  instance  to  the  exchanges  and  the 
NASD,  paragraph  (f)  of  Rule  19c-4 
admonishes  those  organizations  to 
adhere  to  interpretive  policies 
"consistent  with"  and  "otherwise  in 
furtherance  of  "» the  broad  purposes  of 
the  Exchange  Act  to  which  Rule  19c-4  is 
directed.  In  addition,  in  order  that  the 
exchanges  and  the  NASD  may  harbor 
no  illusions  about  its  views  on  key 
issues  raised  during  the  comment 
process,  the  Commission  has  listed  in 
Rule  19C-4  four  types  of  corporate  action 
that  will  be  "presumed  to  have  the 
(prohibited)  effect"  and  four  types  of 
corporate  action  that,  "standing  alone". 
will  be  "presumed  not  to  have  the 
(prohibited)  effect".*  •  and  has  discussed 
in  the  Release  each  of  these  eight 
matters  as  well  as  a  series  of  other 
substantive  issues.'*  The  lengthy 
discussion  of  such  matters  serves  to 
alert  company  officials  and  their 
counsel,  as  well  as  the  stock  list  staffs, 
not  only  to  the  applications  and 
exclusions  specifically  covered  but  also 
to  the  approaches  the  Commission 
expects  to  be  taken  to  interpretation  and 
application  questions  generally. 
Since  Rule  19c-4  prescribes  an 
"effects"  test,  it  is  clear  to  me  that  the 
corporate  action  to  be  scrutinized  by  the 
stock  list  staffs  will,  in  many  instances, 
include  any  action  taken  by  the  listed  or 
applicant  company  as  a  second  or 
subsequent  step  reasonably  soon  after 
an  action  that  benefited  from  the 
presumption  of  permissibility.  Since 
Rule  19C-4  describes  both  impermissible 
and  permissible  corporate  actions  in 
terms  of  a  presumption,  actions  that  on 
their  face  appear  to  fall  in  one  category 
or  the  other  may  nevertheless  qualify,  or 
fail  to  qualify,  the  company  for  listing  or 


•  In  the  case  of  the  NASD,  the  correct  term  is 
"authori7.|ingj  for  quotation  and  transaction 
reporting  through  an  automated  quotation  system" 

•  Rule  19c-4(a).  (b)  (emphasis  added). 
■0  Rule  19c-4(f)- 

■  ■  Rule  19c-4(c).  (d)  (emphasis  added). 
'"See  Exchange  Act  Release  No.  25.891.  at  37-« 
(July  7. 1988). 
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continuance  in  the  list.  I  believe  the  key 
admonitions  are  the  following: 

(1)  The  focus  should  be  on  the  process 
by  which  the  voting  rights  structure  in 
issue  is  created  (not  on  the  company's 
capital  structure  perse)  and  its  effect  on 
existing  holders  of  publicly-held  stock.'* 

(2)  Corporate  action  that,  standing 
alone,  is  presumed  to  be  permissible 
does  not  exempt  a  scheme  that  involves 
such  action  in  conjunction  with  other 
action  if,  when  taken  as  a  whole,  the 
combined  action  has  the  effect  of 
disenfranchising  existing  public 
shareholders.'* 

(3)  It  is  the  Commission's  intent  to 
minimize  the  impact  of  Rule  19c-4  on 
state  regulation  of  corporate  structures 
and  to  defer  to  state  law  when  states 
have  chosen  specifically  to  regulate  or 
limit  corporate  action.'* 

(4)  Analytical  and  interpretive  issues 
are  best  left  to  the  stock  list  staffs  of  the 
exchanges  and  the  NASD  to  determine, 
in  light  of  the  Commission's  statements 
in  the  Release,  when  applying  the  rule.'* 


'>/d.  at34.  43. 

>*  Id  at  38. 

"  Id.  at  35  n.84  (last  two  sentences).  58. 

■*  E.g..  id.  at  39  n.31.  40.  60. 66. 


Fundamental  to  the  implementation  of 
Rule  19C-4  in  my  view,  however,  is 
reliance  on  the  respective  stock  list 
staffs  of  the  exchanges  and  the  NASD  to 
abandon  the  vestiges  of  past  practice  in 
interpreting  and  applying  listed 
company  rules  without  notice  of  the 
substance  of  their  actions  to  the 
Commission  or  to  the  listed  companies 
and  their  counsel  generally.  Policies, 
practices  and  interpretations  of  the 
exchanges  and  the  NASD  are  "rules"  of 
those  organizations  by  virtue  of  Rule 
19b-4  under  the  Exchange  Act  "  and 
must  be  treated  as  such  under  Section 
19(b).  Of  course,  not  every  stock  list 
staff  application  of  any  rule  qualifies  as 
a  "policy",  but  multiple  application 
begins  to  resemble  a  "practice"  and 
general  application  certainly  rises  to  an 
"interpretation".  If  it  is  true  that 
"historically  the  Commission  has 
permitted  the  exchanges  to  interpret, 
and  develop  practices  to  implement, 
their  listing  standards  in  order  to  deal 
with  the  huge  variety  of  circumstances 
to  which  they  must  be  applied,  without 
following  the  procedures  required  by 
section  19(b)",'*  it  seems  to  me  that 


modification  of  that  practice  is  required 
to  assure  greater  public  understanding 
of  exchange  and  NASD  proceedings  in 
the  implementation  of  Rule  19c-4. 

Requiring  publicity  and 
evenhandedness  is  not  a  demand  for 
homogeneity.  I  still  think  as  I  tiiought  a 
year  ago:  The  responsiveness  of  each 
exchange  and  of  the  NASD  may  be 
expected  to  differ,  and.  given  some 
parameters  of  consistency  in  view  of 
Rule  19c-4  itself,  their  several 
resolutions  will  be  consonant  but 
needn't  be  uniform.  That  is  as  it  should 
be. 

It  is  the  responsibility  and  care  that 
the  implementation  of  this  rule  should 
elicit  fi-om  the  stock  list  staffs — 
precisely  the  sort  of  responsibility  and 
care  that  they  have  traditionally  brought 
to  the  performance  of  their  professional 
function.  The  Commission,  I  am  sure, 
will  demand  and  receive  no  less  in  this 
signal  and  challenging  endeavor. 

|FR  Doc.  15609  Filed  7-8-88;  10:34  am) 
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"  17  CFR  240.19b-4(b). 

'*  Letter  from  Roberl  Todd  Lang.  Chairman.  Task 
Force  on  Disparate  Voting  Rights,  Section  of 


Corporation.  Banking  and  Business  Law.  American 
Bar  Association,  to  Jonathan  G.  Katz,  Secretary, 
SFX:  37  n.l3  (Aug.  5, 1987). 
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DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1900  and  1980 

Adverse  Decisions  and  Administrative 
Appeals 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Final  rule. 


SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to:  {!)  Establish  a  national 
appeals  staff  to  hear  and  review  all 
appeals  of  FmHA  adverse  decisions:  (2) 
remove  reference  to  an  obsolete 
unfunded  program;  (3)  require  inclusion 
of  the  Equal  Credit  Opportunity  Act 
Statement  in  all  denial  letters;  (4) 
remove  obsolete  material  and  make 
other  necessary  clarifications  and 
editorial  changes;  (5)  reduce  the 
frequency  of  financial  statements 
required  on  new  businesses  from 
monthly  to  quarterly  to  reduce 
paperwork  for  Business  and  Industrial 
loan  borrowers.  The  need  for  this  action 
is  to  implement  the  applicable 
provisions  of  the  "Agricultural  Credit 
Act  of  1987"  (Pub.  L.  100-233)  and  make 
other  editorial  changes.  The  major  effect 
will  be  to  establish  an  independent 
national  appeals  staff  to  hear  and 
review  formal  appeals  for  FmHA  and 
reduce  the  amount  of  time  in  which  an 
appeal  decision  is  rendered. 

EFFECTIVE  DATE:  July  12. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Gleason,  Deputy  Director,  National 
Appeals  Staff,  Farmers  Home 
Administration.  USDA,  3101  Park  Center 
Drive,  Alexandria,  Virginia  22302. 
telephone  (703)  756-7008. 
SUPPLEMENTARY  INFORMATION: 
Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor, 
because  there  will  not  be  an  annual 
effect  on  the  economy  of  $100  million  or 


more;  a  major  increase  in  cost  or  prices 
for  consumers,  individual  induitriea. 
Federal,  State,  or  local  govenunent 
agencies  or  geographic  regions;  or 
signlHcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action,  consisting  only  of  changes  in 
functions  of  Agency  personnel  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of 
human  environment,  and,  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969.  Pub.  L  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 

Intergovernmental  Consultation 

This  activity  affects  all  FmHA 
financial  assistance  programs.  The 
activity  is  not  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultations  with 
State  and  local  officials.  Those  FmHA 
financial  assistance  programs  subject  to 
intergovernmental  consultation  are 
delineated  in  Subpart  J  of  7  CFR  Part 
1940. 
Regulatory  Flexibility  Act 

The  Administrator,  Farmers  Home 
Administration,  has  determined  this 
action  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601). 

Programs  AflTected 

These  changes  affect  the  following 
FmHA  Programs  as  listed  in  the  catalog 
of  Federal  Domestic  Assistance: 

10.404  Emergency  Loans 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 


ia410    Low  Income  Housing  Loans 
ia411    Rural  Housing  Site  Loans 
ia414    Resource  Conservation  and 
Development  Loans 

10.415  Rural  Rental  Housing  Loans 

10.416  Soil  and  Water  Loans 

10.417  Very  Low-Income  Housing 
Repair  Loans  and  Grants 

10.418  Water  and  Waste  Disposal 
Systems  for  Rural  Communities 

10.419  Watershed  Protection  and  Flood 
Prevention  Loans 

10.420  Rural  Self-Help  Housing 
Technical  Assistance 

10.421  Indian  Tribes  and  Tribal 
Corporation  Loans 

10.422  Business  and  Industrial  Loans 

10.423  Community  Facility  Loans 

10.427  Rural  Rental  Assistance 
Payments 

10.428  Economic  Emergency  Loans 

10.433  Housing  Preservation  Grants 

10.434  Nonprofit  National  Corporation 
Loan  and  Grant  Program 

Discussion  of  Final  Rule 

1.  On  April  18, 1988,  FmHA  published 
a  proposed  rule  in  the  Federal  Register 
(53  FR  12695-12704)  with  a  comment 
period  ending  May  18, 1988.  A  correction 
to  that  proposed  rule  was  published  in 
the  Federal  Register  (53  FR  16615)  on 
May  10, 1988.  The  purpose  of  this  final 
rule  is  to  amend  Subpart  B  of  Part  1900 
to  implement  provisions  of  the 
"Agricultural  Credit  Act  of  1987"  (Pub. 
L 100-233)  which  establishes  a  national 
appeals  "staff."  The  Act  establishes  a 
national  appeals  staff  to  hear  and 
review  appeals  of  FmHA  adverse 
decisions.  Additionally,  the  Act  requires 
appeal  decisions  involving  farmer 
program  loan  restructuring  to  be  made 
within  45  days  of  request  for  appeal  and 
provide  for  submission  of  an 
independent  appraisal  for  appeals  of 
farmer  program  restructuring  denials. 
The  Act  allows  for  an  appeal  review  by 
the  State  Director  and/or  the  national 
Director  of  Appeals  and  requires  a 
transcript  of  this  appeal  hearing  be 
made  available  to  the  appellant  upon 
request. 

2.  Although  the  appeal  provisions  of 
the  Agricultural  Credit  Act  of  1987  only 
affect  CONACT  applicants  and 
tiorrowers,  FmHA  has  administratively 
chosen  to  provide  these  appeal  rights  for 
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all  FmHA  applicants  and  borrowers, 
and  for  lenders  and  holders  of  loans 
guaranteed  by  FmHA,  because  FmHA 
believes  that  review  of  adverse 
decisions  by  an  independent  staff  will 
make  it  clear  that  appellants'  rights  are 
fully  protected  in  all  cases.  Section  534 
of  the  Housing  Act  of  1949,  as  amended, 
provides  that  rules  and  regulations 
affecting  housing  programs  must  be 
published  in  final  form  for  at  least  30 
days  unless  the  rule  is  published  on  an 
emergency  basis.  Due  to  the  time 
constraints  imposed  by  the  Agricultural 
Credit  Act  of  1987,  and  in  accordance 
with  section  534(c)  of  the  Housing  Act  of 
1949,  as  amended,  there  will  be  no 
waiting  period  between  the  date  this 
final  rule  is  published  and  the  effective 
date  of  the  regulation. 

3.  On  February  16, 1988,  FmHA 
published  a  proposed  rule  in  the  Federal 
Register  (53  FH  4414)  with  a  comment 
period  ending  March  17. 1988.  The 
purpose  of  that  proposed  rule  was  to 
amend  Subpart  B  of  Part  1900  to 
implement  provisions  of  section  1313  of 
the  Food  Security  Act  of  1985  (Pub.  L. 
99-198)  pertaining  to  the  Business  and 
Industrial  (B  &  I)  Loan  Program.  The 
intent  of  that  proposed  rule  is  to  amend 
Subpart  B  of  Part  1900  to  include 
appeals  of  B  &  I  loan  decisions.  That 
proposed  rule  also  amends  Subpart  E  of 
Part  1980  to  reduce  the  frequency  of 
financial  statements  required  on  new 
businesses  from  monthly  to  quarterly  for 
B  &  I  loans,  reducing  paperwork.  All 
changes  from  this  action  are  also  made 

a  part  of  this  final  rule. 

4.  On  September  30, 1986,  FmHA 
published  an  interim  rule  in  the  Federal 
Register  (51  FR  34926)  with  a  comment 
period  ending  October  30, 1986, 
regarding  the  Nonprofit  National 
Corporations  Loan  and  Grant  Program,  7 
CFR  Part  1980,  Subpart  G.  On  July  8, 
1987,  FmHA  published  an  amendment  to 
that  same  interim  rule  in  the  Federal 
Register  (52  FR  25585-25589)  with  a 
comment  period  ending  August  7, 1987. 
The  final  rules  have  not  yet  been 
promulgated.  To  ensure  consistency  and 
fairness  in  the  handling  of  FmHA 
appeals,  an  administrative  decision  was 
made  to  include  appeals  of  all  loan  and 
grant  programs  under  Subpart  B  of  Part 
1900.  Accordingly,  only  Part  1980, 
Subpart  G,  §  1980.680  is  affected  by  this 
final  rule  as  it  relates  to  appeals.  The 
rest  of  both  interim  rules  remains  in 
effect. 

Discussion  of  Comments 

Forty-four  comment  letters  were 
received.  One  respondent  was  a  U.S. 
Congressman,  6  were  FmHA  employees, 
27  were  legal  aid  groups,  one  was  a 
State  Deputy  Commissioner  of 


Agriculture,  3  were  from  religious  groups 
and  6  respondents  were  private  citizens. 

Most  respondents  made  extensive 
comments  and  their  comments  are 
addressed  by  section  number. 

Section  1900.51.  Three  respondents 
felt  the  National  Appeals  Staff  should 
report  directly  to  the  Secretary  of 
Agriculture  to  ensure  impartiality  and 
independence.  The  Act  provides  for  a 
national  appeals  division  within  FmHA 
and  the  Agency  is  in  compliance  with 
the  law  under  the  proposed 
organizational  structure,  which  is 
administratively  sound  and  provides  for 
an  efficient  use  of  existing  resources. 
Five  respondents  claim  that  Internal 
Revenue  Service  (IRS)  offsets  should 
cease.  One  respondent  said  that  IRS 
offset  regulations  are  not  in  final  form 
and  should  be  included  under  this 
Subpart.  As  set  forth  in  the  proposed 
rule,  the  stated  purpose  of  this 
rulemaking  action  was  to  implement  the 
requirements  of  the  "Agricultural  Credit 
Act  of  1987."  The  collection  of  IRS 
offsets  by  the  Agency  is  an  unrelated 
issue  and  will  not  be  discussed  in  this 
final  rule.  One  respondent  claims 
suspension  and  debarment  procedures 
for  all  loan  and  grant  programs  should 
be  handled  in  a  special  procedure.  One 
respondent  claims  suspension  and 
debarment  regulations  are  not  in  final 
form  and  should  be  included  in  this 
procedure.  Again,  these  are  issues 
unrelated  to  the  stated  intent  of  the 
proposed  rule  and  are  not  discussed  or 
implemented  here.  One  respondent 
requested  clarification  of  Freedom  of 
Information  Act  appeals,  distinguishing 
between  "public"  and  FmHA 
"borrowers."  Public  requests  for 
information  are  handled  as  Freedom  of 
Information  requests,  appealable  under 
7  CFR  Part  1.  Borrower  requests  for 
information  from  their  case  files  are 
handled  as  Privacy  Act  Requests  and 
are  further  clarified  in  section  1900(a)(2) 
of  the  subpart. 

Ten  respondents  claim  the  Equal 
Access  to  Justice  Act  (EAJA)  and  the 
Administrative  Procedure  Act  (APA) 
should  be  applicable  to  this  subpart. 
One  respondent  claimed  no  reference  to 
these  Acts  should  appear,  as 
applicability  is  decided  by  the  courts. 

The  rule  will  not  be  changed  either  to 
delete  the  references  to  the 
Administrative  Procedure  Act  or  to  the 
Equal  Access  to  Justice  Act.  While  it  is 
true  that,  in  the  ultimate  sense,  all 
questions  of  statutory  construction  are 
for  the  courts,  the  case  law  is  well 
settled  with  respect  to  both  of  these 
issues.  Section  554  of  the  Administrative 
Procedure  Act  and  the  Equal  Access  to 
Justice  Act  apply  only  to  formal 


adjudications  conducted  by 
administrative  law  judges  (and,  in  the 
case  of  the  Equal  Access  to  Justice  Act. 
to  adjudications  in  which  both  the 
appellant  and  the  agency  are 
represented  by  counsel),  not  to  informal 
appeals  conducted  by  agency  personnel 
as  is  set  out  in  the  statutory  provisions 
that  these  regulations  implement. 
Deleting  the  statement  in  the  proposed 
rule  would  thus  make  the  regulations 
less  informative  to  members  of  the 
public. 

Eight  respondents  objected  to  the 
statement  that  "releases  for  certain 
family  living  and  farm  operating 
expenses  will  not  be  terminated  until 
the  borrower  has  received  an 
opportunity  for  administrative  appeal 
*  *  *."  The  respondents  claim  FmHA 
does  not  have  the  authority  to  terminate 
any  expenses.  FmHA  is  amending  this 
section  to  conform  with  the  statutory 
language  requiring  the  release  of 
essential  family  living  and  farm 
operating  expenses. 

Section  1900.52.  One  respondent 
suggested  that  the  definition  of 
appellant  be  expanded  to  include  rural 
rental  housing  tenants  when  FmHA 
makes  a  decision  directly  affecting  an 
individual  tenant.  Individual  tenant 
grievance  procedures  are  covered  in 
Subpart  L  of  Part  1944  of  this  chapter. 
The  borrower  may  appeal  this  action 
under  Subpart  B  of  Part  1900  of  this 
chapter.  The  Agency  finds  the  existing 
procedures  adequate  and  will  not  adopt 
this  coniment. 

One  respondent  suggested  that  a 
farmer  applying  for  a  guaranteed  loan 
be  allowed  to  request  an  appeal  without 
the  lender  participating  in  the  appeal. 
This  is  impractical  since  the  lender  is 
the  real  applicant  for  the  guarantee,  and 
any  complaint  on  this  subject  therefore 
must  be  made  by  the  lender.  Therefore, 
the  Agency  will  not  adopt  this 
suggestion. 

One  respondent  stated  that  hearings 
held  under  this  subpart  are  not  informal 
while  another  respondent  suggested  a 
definition  of  "informal"  be  written. 
These  regulations  set  forth  an 
administrative  appeals  procedure  and 
are  not  intended  to  be  formal  judicial 
proceedings.  Also,  defining  what 
"informal"  means  would  have  the 
opposite  effect  and  add  needless 
regulatory  complications.  The  Agency 
will  not  adopt  these  suggestions. 

One  respondent  suggested  that  the 
definition  of  hearing  officer  be  revised 
to  conform  with  the  definition  of  review 
officer  in  regards  to  the  authority  to 
uphold,  modify  or  reverse  decisions.  The 
Agency  will  amend  the  regulations  to 
include  this  change. 
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One  respondent  suggested  a  revision 
to  the  definition  of  "directly  and 
adversely  affected"  to  include  all 
decisions  regarding  processing, 
servicing  and  collection  of  loans  which 
have  a  direct  effect  on  the  appellant  or 
the  appellant's  property.  The  Agency 
believes  the  proposed  definition  is 
sufficient  and  the  suggested  change 
could  conflict  with  other  Agency 
regulations  regarding  the  collection  of 
debts. 

One  respondent  said  that  if  an 
appellant's  representative  must  be 
authorized  in  writing,  the  appellant 
should  be  so  informed.  The  Agency 
adopts  this  comment  and  Exhibit  B-3  of 
this  subpart  is  revised  accordingly. 
Section  1900.53.  One  respondent 
suggested  that  copies  of  all 
documentation  necessary  to  initiate  an 
adverse  decision  be  provided  to  the 
appellant  when  notified  of  the  adverse 
decision.  Accessibility  of  information  in 
the  appellant's  case  file  is  covered  under 
§  1900.se(a)(2)  and  is  sufficient  to  afford 
the  appellant  the  opportunity  to  prepare 
for  the  appeal  hearing.  The  Agency  will 
not  adopt  this  comment. 

One  respondent  endorsed  the  need  for 
the  denial  letter  to  include  specific 
reasons  for  the  adverse  action  and 
suggested  further  clarification  with 
examples.  The  Agency  finds  the  present 
wording  sufficient. 

One  respondent  wrote  that  appellants 
applying  for  assistance  under  the 
Housing  Act  of  1949  be  given  the  rights 
to  skip  the  informal  meeting  with  the 
decision  maker  and  request  a  hearing 
directly.  The  suggestion  makes  a  valid 
point  and  provides  for  more  consistency 
in  the  regulations.  The  Agency  has 
adopted  this  conunent  and  has  amended 
the  regulations  accordingly. 

Seven  respondents  raised  questions 
concerning  die  appeal  of  appraisals  and 
the  State  Director's  role  in  review  of  the 
appraisal,  requesting  clarification  of  this 
paragraph.  The  regulations  have  been 
amended  to  clarify  this  paragraph. 
Appeals  for  farmer  program  primary 
loan  servicing  are  exempted  from  this 
requirement.  The  appeals  process  is 
suspended  while  this  review  is 
undertaken  and  the  paragraph  is  revised 
to  require  appeal  rights  at  the 
completion  of  the  review.  The  State 
Director  may  opt  not  to  review  the 
appraisal  and  may  inform  the  appellant 
of  their  appeal  rights  at  the  outset  of  he/ 
she  chooses.  A  review  of  the  appraisal 
by  the  State  Director  does  not  preclude 
the  State  Director  from  acting  as  a 
review  officer  in  the  appeal  process  on 
the  same  case,  since  the  appellant  may 
also  choose  the  Director  of  Appeals  to 
review  the  case. 


One  appellant  suggested  that  farmer 
program  writedown  request  be  changed 
to  "any  primary  loan  servicing 
program."  The  Agency  is  in  agreement 
and  amends  the  regulations  accordingly. 

One  respondent  suggested  that  multi- 
family  housing  appraisals  be  exempt 
from  prior  review  by  the  State  Director 
due  to  complexity  and  the  costs  invested 
by  the  appellant  at  that  point.  The 
Agency  believes  that  many  appraisal 
problems  can  be  resolved  by  the  method 
set  out  in  the  proposed  rule  without 
necessitating  an  appeal  and,  therefore, 
will  not  revise  the  paragraph  as 
suggested. 

One  respondent  suggested  that  single 
family  housing  appraisals  not  be 
included  in  this  paragraph.  The  Agency 
believes  for  consistency  and  fairness 
that  all  programs  be  included,  and  the 
comment  is  not  adopted. 

Four  respondents  felt  that  an 
appellant  should  be  given  15  days  from 
the  receipt  of  the  denial  letter  to  request 
an  appeal  Four  respondents  suggested 
that  a  30-day  response  time  was 
necessary.  "The  Agency  amends  its  final 
rule  to  require  a  30-day  response  time 
with  an  appellant's  letter  postmarked  on 
or  before  the  30di  day. 

Section  1900.54.  Two  respondents 
suggested  that  appellants  not  be 
required  to  travel  more  than  100  miles  to 
a  hearing  site,  or  to  the  nearest  FmHA 
office.  While  this  comment  has  merit 
the  Agency  does  not  foresee  a  problem 
in  this  area  and  is  not  aware  of  any  in 
the  past.  Hearings  will  be  arranged  at  a 
mutually  convenient  time  and  place  for 
all  parties  involved.  Since  the  decision 
maker  and  the  appellant  are  typically  in 
the  same  geographic  area,  the  hearing 
officer  will  do  aU  that  he  or  she  can  to 
arrange  for  a  hearing  site  convenient  to 
all.  This  is  an  operational  matter  of  the 
National  Appeals  Staff  and  additional 
regulatory  language  is  unnecessary. 

Thirty-two  respondents  were  opposed 
to  telephone  conference  calls  unless 
specifically  requested  by  the  appellant 
for  the  appellant's  convenience.  One 
respondent  while  opposed  to 
conference  calls,  recognized  the  need  for 
such  in  remote  areas  of  Samoa,  Guam, 
the  Western  Pacific  areas  and  Alaska. 
The  Agency  amends  its  final  nde  to 
provide  that  conference  calls  cannot  be 
used  against  the  wishes  of  the  appellant 
The  Agency  also  amends  its  final  rule  to 
retain  language  of  the  proposed  rule 
concerning  the  use  of  conference  calls 
for  appeals  in  remote  areas. 

One  respondent  requested  a 
clarification  that  the  area  supervisor  is  a 
member  of  the  National  Appeals  Staff, 
lliis  is  covered  sufficientiy  in 
S  1900.54(a)  and  no  further  clarification 
is  necessary. 


Section  190a55.  One  respondent 
claims  that  all  decisions  are  appealable 
and  each  appellant  has  the  ri^t  to 
appeal  and  lose.  Two  respondents  claim 
the  National  Appeals  Staff  should  have 
the  authority  to  overrule  decisions 
based  on  regulations  that  do  not  meet 
applicable  law.  One  respondent 
suggests  that  an  appellant  be  allowed  to 
appeal  if  the  underiying  facts  are  in 
dispute.  Another  respondent  suggested 
wording  that  if  the  grounds  for  denial  is 
fully  dispositive,  the  decision  is  not 
appealable.  The  Agency  recognizes  that 
this  is  a  sensitive  issue  and  does  not 
intend  to  delay  or  obstruct  an 
appellant's  rif^ts.  However,  contrary  to 
the  respondent  the  National  Appeals 
Staff  does  not  have  the  authority  to 
overrule  decisions  based  on  regulations, 
even  if  they  do  not  satisfy  applicable 
law  in  the  opinion  of  the  hearing/review 
officer.  Such  interpretation  is  reserved 
for  the  courts.  Accordingly,  the  Agency 
will  advise  appellants  that  certain 
decisions  cannot  be  reversed  in  an 
appeal  because  they  are  based  on  clear 
and  objective  statutory  or  regulatory 
requirements.  Appeals  of  these 
decisions  are  unproductive  for  the 
appellant  and  FmHA.  Exhibit  C  is  used 
to  inform  appellants  of  this  decision. 
The  exhibit  letter  does  afford  the 
appellant  the  opportunity  to  request  the 
National  Appeals  Staff  to  review  the 
accuracy  of  the  finding  that  the  decision 
is  not  appealable.  The  Agency  believes 
this  is  sufficient  to  protect  the 
appellant's  rights  in  the  event  the 
underlying  facts  do  not  support  the 
conclusion  that  the  decision  is 
unappealable.  The  suggested  wording 
for  Exhibit  C  is  cumbersome  and  not 
readily  imderstood  by  Uie  average 
appellant  The  Agency  finds  Exhibit  C 
sufficient  as  proposed  in  this  matter. 

One  respondent  questioned  the 
authority  to  deny  a  Section  514  grant  to 
an  applicant  less  than  62  years  of  age. 
This  statutory  mandate  is  set  out  in  the 
annual  appropriations  act  funding  this 
program. 

One  respondent  requests  further 
clarification  of  when  an  application  is 
considered  filed.  Applications  are 
considered  filed  when  they  are  received 
in  the  FmHA  office  responsible  for 
processing  of  the  requests.  Receiving 
and  processing  applications  are  covered 
in  Subpart  A  of  Part  1910  of  this  chapter 
and  are  not  further  discussed  or  clarified 
in  this  final  rule. 

One  respondent  stated  that  a 
borrower  with  a  non-program  (NP)  loan 
would  lose  all  administrative  appeal 
rights  in  a  non-judicial  foreclosure  state, 
under  this  section.  NP  loans  are  not 
made  pursuant  to  the  Acts  administered 
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by  FmHA  and  die  Agency  is  not 
required  to  extend  program  benefits  to 
NP  borrowers. 

Four  respondents  suggested  that  an 
appellant  be  given  the  right  to  appeal 
the  use  of  an  incorrect  interest  rate.  The 
Agency  is  not  aware  that  the  use  of 
interest  rates  different  from  those 
pubUshed  in  FtaiHA  Instructions  is  a 
frequent  problem.  Agency  procedures 
for  processing  and  loan  closing  ate 
designed  to  detect  stich  an  error  before  a 
loan  is  closed.  However,  the  Agency  has 
modified  the  final  rule  to  allow  an 
appeal  if  such  an  instance  occurs. 

One  respondent  claims  that  denial  of 
loan  assistance  because  an  appellant 
has  been  convicted  of  planting,  growing, 
cultivating,  producing  or  harvesting  a 
controlled  substance,  does  not  apply  to 
those  appellants  seeking  assistance 
under  the  Housing  Act  ot  1948l  Section 
1764  of  the  Food  Security  Act  of  1985 
provides  for  denial  of  assistance  when 
convicted  of  the  aforementioned  for  aU 
applicants  seeking  assistance  under  dw 
Consolidated  Fam  and  Rural 
Development  Act  and  any  other 
provision  of  law  administered  by 
FmHA.  The  Agency  will  not  adopt  diis 
suggestion. 

One  respondent  suggested  a 
clarification  to  include  chattel 
appraisals.  The  Agency  amends  the  final 
rule  according. 

One  respondent  questioned  if  the  use 
of  "reversible"  and  "non-reversible" 
equated  to  "appealable"  and  "non- 
appealable". The  Agency  amends  the 
final  rule  of  this  section  to  use  die  terms 
"appealable"  and  "non-appealable" 
consistently. 

Eleven  re^>ondent8  commented  that 
hearing  officers  should  be  able  to 
overturn  in  appeal  an  unfavorable 
recommendation  by  the  County 
Committee  on  a  debt  settlement  offer. 
The  agency  amends  its  final  rule  to 
adopt  this  suggestion.  A  decision  by  the 
hearing  officer  to  overrule  die  County 
Committee  will  not  constitute  approval 
of  the  debt  setdement  offer,  and  does 
not  preclude  a  later  denial  of  the  offer 
by  the  approval  official  or  subsequent 
appeal  rights  as  a  residt  of  that  denial. 

Ten  respondents  suggested  that  denial 
of  assistance  because  of  confirmed 
income  should  be  appealable,  since  the 
term  "confirmed  income"  could  be  open 
to  degrees  of  interpretation.  Since 
confirmed  income  is  that  income  agreed 
to  by  the  appeUant  and  the  employer, 
the  Agency  sees  no  need  to  exempt  this 
type  of  decision.  As  discussed  earlier, 
the  use  of  Exhibit  C  to  inform  the 
appeUant  of  the  denial  affords  the 
opportunity  to  request  further 
interpretation. 


Section  1900.56.  Ten  respondents 
suggested  that  a  delay  of  an  appeal 
should  be  based  on  whether  the  reasons 
for  delay  were  beyond  the  control  of  the 
appellant.  The  Agency  adopts  this 
comment  and  revises  the  final  rule 
accordingly. 

Twelve  respondents  stated  diat  the 
availabibty  of  information  from  the  case 
file  should  not  exempt  cases  of  real 
estate  acceleration.  This  was  the  result 
of  an  error  in  the  proposed  rule  and  the 
Agency  amends  its  final  rule  to  remove 
the  exception. 

Four  respondents  stated  that  more 
than  10  days  is  necessary  to  review  the 
case  file,  with  one  respondoit 
suggesting  unlimited  access  to  the  case 
file.  One  respondent  suggested  the  case 
file  remain  with  the  decision  maker.  The 
intent  of  the  Agency  is  not  to  deny 
access  to  the  case  file,  but  to  solve  a 
logistical  problem  of  allowing  file  access 
to  the  appeUant  yet  stiU  provide  the  file 
to  the  hearing  officer  in  time  to  prepare 
for  the  hearing.  This  paragraph  has  been 
clarified  to  address  the  concerns  of  the 
respondents. 

Nine  respondents  made  further 
comments  under  this  section  suggesting 
a  150  mile  limit  for  hearings.  These 
issues  were  discussed  previously  and 
the  Agency  wiU  not  adopt  the  comments. 
One  respondent  suggested  a  definite 
time  frame  to  schedule  a  hearing.  The 
Agency  does  not  wish  to  remove  the 
flexibility  of  hearing  officers  in 
scheduling  hearings.  This  is  an 
operatimial  issue  and  wiU  not  be  the 
subiect  of  a  rule  unless  experience 
suggests  a  need  for  a  regulatory 
standard. 

One  respondent  stated  that  since  the 
Area  Supervisor  could  grant  receptions 
to  appeal  request  deadlines,  the 
regulations  should  specify  how  an 
appeUant  may  request  an  exception. 
One  respondent  requested  verification 
on  how  a  continuance  may  be  granted. 
The  Agraicy  does  not  wish  to 
overburden  these  regulations  with 
formalized  procedures  for  every  specific 
circumstance  that  may  arise.  The 
Agency  believes  the  regulations 
presentiy  provide  enough  guidance  to 
appellants  without  restricting  flexibility 
to  National  Appeal  Staff  officials  to 
grant  extensions  for  good  reasons 
without  further  regulatory  language. 

One  respondent  suggested  that  the 
regulation  be  amended  to  specificaUy 
prohibit  FmHA  officials  from  destroying 
material  in  the  case  file.  The  proposed 
language  already  prohibits  destruction 
of  case  file  material  and  no  further 
clarification  is  necessary.  One 
respondent  requested  a  written  waiver 
form  be  developed  so  an  appeUant  could 
waive  a  hearing.  The  Agency  befieves 


this  is  unnecessary  and  the  appeUant's 
request  for  waiver  as  part  of  their 
written  request  for  appeal  is  sufficient 
Fourteen  respondents  commented  on 
the  submission  of  new  reasons  for 
denial  after  the  initial  decision  has  been 
made.  The  responses  ranged  frx>m 
submission  of  new  reasons  only  if  the 
appeUant  has  adequate  time  for 
preparation  and  rebuttal  to  no  new 
submissions  in  any  case.  The  Agency ' 
partially  amends  and  darifies  the  final 
rule  to  aUow  the  hearing  officer  some 
discretion  in  these  cases  as  to  how  to 
proceed. 

Section  1900.57.  One  respondent 
claimed  that  placing  the  burden  of  proof 
on  the  appeUant  is  a  violation  of  the 
Administrative  Procedure  Act  (APA). 
One  respondent  stated  that  FaiHA 
should  bear  the  burden  of  proof  in  real 
estate  foreclosure  cases.  In  all  appellate 
review  systems,  whether  informal 
administrative  ai^als,  or  before 
administrative  law  judges,  or  conducted 
by  judges  in  the  Federal  or  State  courts, 
the  person  who  appeals  a  decision  has 
the  burden  of  e)q>laining  why  the 
decision  appealed  from  is  incorrect  and 
this  provision  of  the  regulation  was 
designed  to  make  this  fact  clear  to 
applicants  and  borrowers  using  these 
ruies.  While  "burden  of  prooP',  it  is  true, 
can  be  distinguished  legaUy  from  the 
"burden  of  persuasion",  or  the  "burden 
of  presenting  evidence",  depending  on 
the  facts  and  legal  issues  presented  by  a 
particular  case,  it  would  be 
counterproductive  to  use  arcane  terms 
and  hence  to  make  these  rules  so 
complex  that  they  would  be  confusing  to 
some  of  those  who  will  use  tlvem.  The 
term  "burden  of  proof  is  weU  knoMm. 
and  wiU  convey  to  apprilants  their 
respraosibility  to  open  the  hearing  with 
an  explanation  to  the  hearing  officer  of 
why  they  think  they  should  have  been 
given  the  reUef  they  were  denied  by  the 
decisional  officer.  The  proposed 
language  therefore  wiU  be  retained  in 
the  final  rule,  for  aU  type  of  appeals. 

One  respondent  suggested  that  the 
appellant  should  be  able  to  prove  why  a 
decision  should  be  modified  as  well  as 
reversed.  The  Agency  adopts  this 
comment  in  the  final  rale. 

One  respondent  suggested  the 
appeUant  be  given  the  right  to  request  a 
hearing  to  be  held  open  for  15  days  to 
submit  new  information.  Another 
respondent  suggested  new  information 
could  be  submitted  at  any  time.  The 
Agency  believes  the  proposed  language 
regarding  a  continuance  is  sufficient  and 
flexible  enough  to  give  the  hearing 
officer  sufficient  flexibility  to  meet  the 
needs  of  appellants. 
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One  respondent  suggested  that 
information  from  unidentified  third 
parties  should  not  be  admissible  in  the 
hearing.  While  the  agency  agrees  that 
the  use  of  evidence  from  unidentified 
third  parties  should  usually  be  entitled 
to  little  or  no  weight,  the  regulations  will 
not  be  amended  to  provide  for  a  blanket 
exclusion  of  all  information  that  could 
be  so  categorized.  The  hearing  officer 
should  have  the  discretion  to  decide 
when  evidence  lacks  reliability,  and  the 
agency  sees  no  need  to  provide  for  a 
blanket  prohibition  directed  against  any 
particular  kind  of  evidence  in  these 
informal  proceedings. 

Two  respondents  requested  written 
notice  in  advance  of  all  FmHA 
witnesses  to  be  present.  Two 
respondents  claimed  that  all  FmHA 
witnesses  should  always  be  made 
available.  Four  respondents  said 
information  presented  by  witnesses 
should  be  limited  to  denial  issues  only. 
One  respondent  said  that  non- 
government witnesses  should  be 
compensated  for  their  time.  One 
respondent  claimed  a  necessity  to 
subpoena  reluctant  witnesses,  and  one 
respondent  said  the  hearing  officer  had 
too  much  discretion. 

The  Agency  has  stated  that  this 
administrative  appeals  process  is 
informal  in  nature  and  does  not  wish  to 
overjudicialize  the  process  with 
regulations  concerning  the  admissibility 
of  evidence  and  use  of  witnesses.  The 
intent  is  to  give  the  hearing  officer 
enough  flexibility  to  determine  what 
information  is  needed  to  reach  a 
conclusion  of  the  matter.  FmHA 
employees  will  be  made  available 
whenever  possible  and  the  Agency  is 
committed  to  cooperate  with  the 
appellant  in  this  regard.  However, 
scheduling,  travel  and  other  expenses 
may  preclude  FmHA  witnesses  being 
available  at  a  hearing.  Furthermore,  the 
Agency  is  not  empowered  to  subpoena 
witnesses  or  to  compensate  them  for 
their  time.  The  Agency  does  agree  that 
information  by  witnesses  should  be 
limited  to  denial  issues  only  and  the 
final  rule  is  amended  to  incorporate  this 
suggestion. 

Four  respondents  stated  that  the 
decision  maker  should  always  be  an 
FmHA  official.  One  respondent  said  an 
appointed  delegate  must  be  an  FmHA 
official  and  one  respondent  stated  that 
FmHA  officials  should  not  represent  the 
County  Committee  as  decision  maker  at 
hearings.  The  Agency  is  not  aware  of 
any  instances  where  a  decision  maker 
or  delegate  would  not  be  an  FmHA 
official  and  believes  no  further 
clarification  is  necessary.  County 
Committee  members  are  not  full-time 


FmHA  employees  and  mandatory 
attendance  at  hearings  would  be 
difficult  and  unnecessary.  The  appellant 
may  request  a  meeting  with  the  County 
Committee  prior  to  the  hearing. 

Five  respondents  suggested  the 
hearing  be  tape  recorded  in  all 
instances.  One  respondent  suggested  the 
appellant  pay  for  a  copy  of  the  tape. 
One  respondent  claimed  hearing  tapes 
should  be  available  to  the  public.  The 
cost  of  duplicating  the  tape  is  nominal 
and  the  Agency  w^l  not  charge  for  the 
tape.  The  hearing  tape  is  part  of  the 
appeal  record  and  the  appellant's  case 
file  and.  therefore,  protected  under  the 
Privacy  Act.  The  Agency  amends  its 
final  rule  to  require  a  tape  recording  of 
all  hearings. 

Twenty-eight  respondents  stated  that 
the  Act  requires  a  transcript  be  prepared 
for  all  appeals  and  the  cost  of  a 
transcript  to  the  appellant  should  be 
limited  to  the  cost  of  reproduction  only. 
The  Agency's  interpretation  of  the  Act  is 
that  a  transcript  will  be  provided  to  the 
appellant  upon  request  No  transcript  is 
required  if  the  appellant  does  not 
request  one.  In  fiscal  year  1987  only  20 
percent  of  the  appeal  requests  resulted 
in  a  further  request  for  appeal  review. 
The  Agency  expects,  under  the  new 
appeal  procedures,  that  more  appeals 
will  be  resolved  at  the  hearing  level.  It  is 
reasonable  to  project  that  20  percent  of 
future  appeal  hearings  may  result  in  a 
request  for  further  review  by  the  State 
Director  or  Director,  National  Appeals 
Staff.  If  the  Agency  chose  to  order 
transcripts  in  all  cases  it  would  result  in 
a  delay  of  all  appeal  decisions  while 
transcripts  were  being  prepared.  In 
addition,  there  would  be  an  unnecessary 
cost  to  the  taxpayer  since  a  transcript  is 
only  useful  in  those  cases  where  an 
appellant  seeks  further  review. 
Appellants  who  have  had  an  adverse 
decision  reversed  in  appeal  have  no 
need  for  a  transcript  yet  the  decision  to 
reverse  the  adverse  action  would  be 
delayed  until  the  transcript  was 
prepared  and  made  part  of  the  record. 

The  Agency  will  provide  all 
appellants  with  a  free  copy  of  the 
hearing  tape.  In  most  cases  the  tape  will 
be  sufficient  for  an  appellant  to  decide  if 
an  appeal  review  is  needed.  The  Agency 
will  provide  the  appellant  a  transcript  of 
the  hearing  upon  request  as  required  by 
the  Act  but  will  not  arrange  for  a 
transcript  unless  there  is  a  request. 

One  respondent  suggested 
arrangements  be  made  for  hearing  and 
sight  impaired  appellants.  The  Agency 
adopts  this  comment  in  the  final  rule. 

One  respondent  requested 
information  on  how  to  request  a  copy  of 
the  hearing  record.  This  information  is 


provided  in  the  decision  letter  &x)m  the 
hearing  and/or  review  officer  and  can 
also  be  requested  by  the  appellant  at  the 
hearing  itself. 

One  respondent  suggested 
clarification  on  what  constitutes  good 
cause  for  a  continuance.  The  Agency 
believes  the  proposed  rule  language  is 
sufficiently  flexible  to  allow  the  hearing 
officer  discration  on  this  issue  and 
further  clarification  would  become, 
instead,  too  restrictive. 

One  respondent  stated  that  the 
regulations  should  define  the  hearing 
officer's  general  knowledge  of  FmHA 
programs.  Another  respondent 
suggested  the  hearing  officer  state 
background,  experience  and  general 
knowledge  at  the  outset  of  the  hearing. 
The  Agency  believes  these  suggestions 
are  unnecessary  and  run  contrary  to  the 
intent  that  these  appeal  proceedings  are 
informal  in  nature. 

One  respondent  suggested  an 
appellant  be  given  no  less  than  seven 
days  to  review  additional  information. 
One  respondent  suggested  the  appellant 
be  given  copies  of  additional 
information.  The  Agency  finds  the 
present  wording  sufficient  for  time  to 
review  the  information  (no  more  than  15 
days)  and  the  right  to  review  additional 
information  already  exists  in  the 
proposed  rule  language. 

(5ne  respondent  stated  that  appeal 
decisions  on  housing  and  farmer 
programs  should  both  be  rendered 
within  45  days.  One  respondent 
suggested  a  hearing  in  30  days  and  a 
decision  in  45  days.  While  the  Agency 
desires  to  render  appeal  decisions  in  the 
shortest  time  possible,  the  logistics  of 
travel  and  scheduling  for  all  parties 
involved  will  always  be  an  obstacle  to 
this  end.  Delays  in  scheduling  an  appeal 
hearing  are  as  often  a  result  of  an 
appellant's  time  conflicts,  as  they  are 
with  FmHA.  Accordingly,  the  Agency 
does  not  wish  to  impose  an  arbitrary 
deadline  for  an  appeal  decision  except 
for  appeals  involving  primary  loan 
servicing  programs  as  required  by  the 
Act  The  Agency  «vill  not  adopt  these 
suggestions. 

Three  respondents  requested  that 
Guide  Letter  1900^-1  be  published  for 
comment  Since  this  is  a  guide  letter  and 
may  require  an  individual  alteration 
with  each  appeal  decision  reached,  it  is 
not  published  as  part  of  this  regulation. 
Guide  Letter  1900-B-l  will  be  available 
in  any  FmHA  office  upon  publication  of 
this  final  rule. 

One  respondent  stated  that  all 
reasons  for  denial  be  stated  in  the 
denial  letter  and  no  new  reasons  are 
admissible.  The  proposed  rule  language 
already  requires  all  reasons  for  denial 


be  listed  and  the  submission  of  new 
reasons  has  already  been  addressed  in 
this  final  rule. 

Seven  respondents  suggested  that  the 
list  of  appraisers  for  appeals  involving 
primary  loan  servicing  of  farmer 
program  loans  be  limited  to  individuals 
who  have  not  worked  for  FmHA  in  the 
past.  One  respondent  suggested  the 
independent  appraisal  be  used  us  the 
new  basis  for  valuation.  Five 
respondents  suggested  a  minimum  of 
three  appraisers  but  allow  as  many  as 
available.  One  respondent  asked  how 
the  appraisers  would  be  selected.  One 
respondent  suggested  the  appellant  be 
notified  of  the  appraisal  right  in  the 
denial  letter. 

The  Agency  will  promulgate 
regulations  similar  to  those  found  in 
§  1980.113  {d)(9)(c)(ii)  of  Subpart  B  of 
Part  1980  of  this  chapter  to  determine 
the  appraisers  used.  The  Agency 
believes  that  in  some  areas  it  would  be 
impractical  to  limit  appraisers  to  those 
who  have  not  worked  for  FmHA  in  the 
past.  The  Agency  does  amend  its  final 
rule  to  require  a  minimum  of  3 
appraisers  and  to  notify  appellants  of 
their  appraisal  rights.  'The  Act  does  not 
require  the  new  appraisal  to  become  the 
basis  of  valuation,  but  only  that  it  be 
considered  in  the  appeal  decision. 

Section  1900.58.  Five  respondents 
suggested  all  review  decisions  be 
rendered  in  45  days.  As  previously 
discussed,  the  Agency  desires  that  all 
appeal  decisions  will  be  rendered  as 
soon  as  possible  but  will  not  arbitrarily 
set  deadlines  not  imposed  by  law  since 
exceptions  will  occur. 

Three  respondents  recommended  that 
an  appeal  review  by  the  State  Director 
is  unnecessary  and  should  be 
eliminated.  This  requirement  is  statutory 
and  not  within  the  discretion  of  the 
Agency  to  change. 

Section  1900.59.  Eight  respondents 
suggested  that  all  dates  and  deadlines 
should  be  put  on  hold  pending  the 
outcome  of  an  appeal.  The  Agency 
believes  the  only  deadline  of 
consequence  here  relates  to  an 
acceleration  notice  and  the  final  rule  is 
amended  to  suspend  foreclosure  action 
until  an  appeal  is  resolved.  One 
respondent  suggested  language  to  cover 
cases  where  statutory  or  case  law  has 
changed  while  the  appeal  is  in  process. 
The  final  rule  is  amended  to  use 
regulations  in  effect  at  the  time  the 
initial  adverse  decision  was  taken. 

Two  respondents  suggested  that  rural 
housing  loan  application  processing  be 
resumed  within  15  days  after  a  decision 
is  overturned  on  appeal.  This  applies  to 
loans  made  under  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.)  only  as  amended,  as  required  by 


section  1312  of  the  Food  Security  Act  of 
1985  (Pub.  L  99-198). 

Three  respondents  suggested  the  word 
"loan"  be  substituted  for  application  in 
this  section.  The  Agency  does  not  adopt 
this  conunent  since  a  reversal  of  an 
unfavorable  eligibility  determination 
does  not  necessarily  mean  a  loan  is 
approved.  An  application  may  be  denied 
by  a  loan  approval  official  after  further 
processing. 

Four  respondents  suggested  the 
regulations  address  recordkeeping 
requirements  and  accessibility  of  those 
records  to  the  public.  Recordkeeping 
requirements  on  appeals  will  become 
the  responsibility  of  the  National 
Appeals  Staff  and  an  automated  system 
of  tracking  appeal  workload  is  under 
development.  This  is  an  administrative 
function  of  the  NAS  and  not  necessary 
to  address  in  this  rule.  Accessibility  of 
records  is  covered  under  Freedom  of 
Information  request  in  FmHA 
Instruction  201&-F  (available  in  any 
FmHA  office). 

Four  respondents,  all  FmHA 
employees,  suggested  amendments  to 
allow  a  decision  maker  to  appeal  a 
hearing  officer's  decision  to  over  rule  or 
modify  a  denial  of  assistance.  The 
Agency  will  address  this  issue  as  a 
separate  proposed  rule  at  a  later  date. 

Exhibit  y4— Six  respondents  suggested 
that  no  government  attorney  be  allowed 
at  a  hearing  to  question  the  appellant  or 
witnesses.  The  presence  of  government 
attorneys  at  appeal  hearings  is 
extremely  rare  and  the  Agency  has  no 
reason  to  believe  this  situation  will 
change.  However,  circumstances  may 
arise  in  a  complex  appeal  case  where 
the  Agency  may  wish  legal  counsel  to  be 
present  as  a  resource.  The  Agency  does 
not  wish  to  preclude  this  option  and  will 
not  adopt  the  comment. 

Four  respondents  claimed  that 
hearings  should  not  be  conducted  in 
FmHA  offices  or  adjoining  offices.  One 
respondent  requested  the  physical 
comfort  of  the  hearing  room  be 
considered.  One  respondent  suggested 
each  State  have  designated  areas  for 
hearings.  One  respondent  suggested  that 
an  appellant  could  also  arrange  a 
hearing  location.  The  scheduling  of 
hearing  locations  is  an  administrative 
function  of  the  hearing  officer  and  it  is 
not  the  intent  of  this  rule  to  provide 
operational  regulations.  The  hearing 
officer  needs  flexibility  in  scheduling 
hearings  and  it  is  impractical  to  set  out 
restrictions  for  hearing  locations. 

Situations  may  arise  where  an  FmHA 
office  is  the  only  area  available 
convenient  to  all  parties,  particularly  in 
rural  areas.  The  proposed  language  that 
the  hearing  officer  will  attempt  to  hold  a 


hearing  in  a  neutral  place  is  sufficient 
and  allows  necessary  flexibility. 

One  respondent  suggest  wording  that 
the  hearing  officer  will  not  fraternize 
with  the  decision  maker.  This  comment 
is  adopted  in  the  final  rule.  One 
respondent  suggested  that  contact 
between  the  hearing  officer  and  the 
decision  maker  be  limited  to  scheduling 
only.  The  Agency  believes  this  is 
unnecessarily  restrictive  and  will  not 
adopt  the  comment.  One  respondent 
suggested  a  hearing  officer  may 
postpone  a  hearing  as  well  as  terminate 
it  if  an  appellant  becomes  unruly. 
Another  respondent  questions  if  a 
terminated  hearing  results  in  forfeited 
appeal  rights.  Tlie  Agency  does  not 
foresee  termination  of  a  hearing  as  a 
common  occurance.  Instances  of  severe 
disruption  of  a  hearing  are  possible, 
however,  and  it  will  be  at  the  discretion 
of  the  hearing  officer  to  reschedule  the 
hearing  or  notify  the  appellant  that 
appeal  rights  have  been  forfeited. 

One  respondent  stated  that  the 
decision  maker  inform  all  parties  of  the 
reason  for  denial.  One  respondent 
suggested  clarification  that  further 
review  rights  are  to  the  State  Director 
and/or  Director,  National  Appeals  Staff. 
Again,  this  rule  does  not  set  out 
complete  operational  procedure  for  the 
NAS  and  the  Agency  believes  further 
clarification  is  unnecessary.  Further 
appeal  rights  will  be  discussed  at  the 
hearing  as  well  as  reasons  for  denial. 

One  respondent  claimed  that  the 
phrase  "unduly  setting  the  tone"  is 
vague,  could  be  abused  by  the  hearing 
officer,  and  should  be  removed.  The 
Agency  believes  the  hearing  officer  must 
control  the  hearing  to  limit  discussion  to 
relevant  issues  only.  Frequently 
hearings  have  taken  considerable  time 
discussing  unrelated  issues  surfaced  by 
both  the  appellant  and  the  decision 
maker.  Other  hearings  have  become  too 
formalized  with  swearing  in  of 
witnesses,  submission  of  exhibits 
testimony,  etc.  The  Agency  retains  the 
language  in  the  final  rule  as  necessary 
for  the  hearing  officer  to  perform  his/her 
duties. 

Exhibits  B-1,  B-2,  B-3,  B-5.  One 
respondent  stated  that  these  exhibits 
should  inform  the  appellant  of  all 
available  farmer  program  loan  servicing 
and  debt  restructuring  options  as  well  as 
a  business  reply  card  to  respond.  The 
intent  of  this  rule  and  these  exhibits  is 
to  inform  the  appellant  of  appeal  rights 
after  denial  of  assistance.  The 
availability  of  and  notice  of  loan 
servicing  options  were  addressed  in  a 
separate  proposed  rule  on  May  23, 1988, 
set  out  in  the  Federal  Register  at  Vol.  53, 
No.  99,  pages  18392-18523. 
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Three  respondents  suggested 
clarification  or  changes  on  the  number 
of  days  to  report  a  meeting  and/or 
appeaL  The  Agency  has  amended  these 
eidiibits  to  conform  with  other  chaises 
and  to  address  these  concerns.  Exhibit 
B-1.  B-Z,  B-3  and  B-6  have  been 
consolidated  and  revised  into  just  two 
exhibits.  Exhibit  B-1  advises  appellants 
of  the  adverse  dedsioa  and  the  right  to  a 
meeting  and/or  a  hearing.  Exhibit  B-2 
notifies  appellants  of  the  results  of  the 
meeting  and  also  of  their  further  appeal 
right*.  Bodi  exhibits  and  Exhibit  B^  are 
revised  to  require  an  appeal  request  be 
postmarked  within  30  days. 

The  exhibits  are  also  revised  to 
specify  the  actual  date  of  postmark  and 
to  allow  an  appellant  to  write  as  well  as 
call  the  decision  maker,  as  requested  by 
two  respondents. 

Exhibit  B-4.  One  respondent 
suggested  items  in  the  case  file  that  are 
considered  confidential  should  be 
identified  in  this  Exhibit  The  Agency 
does  not  adopt  this  comment  and  refers 
to  the  discussion  of  section  1900(a)(2)  of 
this  rule  for  access  to  the  case  file 
materiaL 

Exhibit  C.  Two  respondents  suggested 
revised  language  to  this  exhibit  as  part 
of  their  comments  under  1 190055  of  this 
rule.  The  Agency  will  not  adopt  these 
comments  for  the  reasons  set  out  in  the 
discussion  of  that  section  as  a  part  of 
this  rule.  One  respondent  stugested  the 
appellant  be  informed  that  ifa  decision 
of  denial  is  based  on  non-appealable 
and  appealable  reasons  and  the 
appealable  reasons  are  used  in  a 
separate  denial  action,  they  may  be 
appealed  at  that  time.  The  Agency 
believes  this  is  unnecessary  since  the 
appellant  would  be  informed  of  their 
appeal  rights  at  the  time  of  the 
subsequent  denial  action. 

One  respondent  stated  that  non- 
appealable decisions  could  only  be 
based  on  those  specific  reasons  set  out 
in  §  1900.55.  The  Agency  did  not  intend 
for  this  section  to  be  an  all  inclusive  list 
and  will  not  adopt  this  comment 

Exhibit  D.  One  respondent  stated  that 
copies  of  recommended  decisions  being 
transmitted  internally  fiom  a  designated 
hearing/ review  officer  to  the  National 
Director  of  Appeals  should  be  provided 
to  the  appellant  The  Agency's  intent  is 
that  a  designee  will  recommend  a 
decision  based  on  their  review  of  the 
case.  The  recommendation  serves  only 
as  a  basis  for  discussion  as  an  internal 
document  and  it  would  not  be 
appropriate  to  send  it  to  the  appellant 

One  respondent  stated  that  Note  4 
was  unclear  and  implied  a  different 
appeal  process  for  non-farmer  program 
appellants.  The  Agency  amends  the  final 


rule  to  delete  Note  4  as  well  as  Note  6 
since  both  are  no  longer  relevant 

General  Comment*.  Three 
resp<mdents  requested  the  Agency  not 
delay  the  inclusion  of  rural  Imusing 
appeals  in  this  procedure.  One 
respondent  suggested  the  NAS  only 
conduct  appeals  for  farmer  programs 
and  single  family  housing.  One 
respondent  suggested  the  Agency  delay 
implementation  of  all  but  farmer 
program  appeals.  The  Agency  has 
determined  that  all  appeals  of  adverse 
actions  will  be  handled  by  NAS 
begiiuiing  on  the  effective  date  of  this 
final  rule. 

One  respondent  said  that  a  30  day 
comment  period  was  insufficient  time  to 
comment  on  the  issues  relating  to 
housing  programs.  The  30  day  comment 
period  was  discussed  and  authorized  in 
the  proposed  rule,  pursuant  to  42  U.S.C 
148a 

One  respondent  stated  that  hearing/ 
review  officers  not  be  assigned  to  cases 
where  they  have  worked  for  the  past 
two  years.  The  Agency  will  implement 
this  to  the  extent  practical  but  does  not 
recognize  a  need  to  address  Uiis  Issue  in 
the  final  rule. 

One  respondent  suggested  that 
hearings  faivohring  multifamily  housing 
late  fee  waivers  be  conducted  entirely  in 
writing.  The  Agency  finds  this 
suggestion  inequitable  and  impractical 
and  will  not  adopt  in  the  final  rule.  Four 
respondents  stated  that  all  hearing 
officers  be  thoroo^y  taained  and  that 
training  agenda  be  published  for 
comment  While  the  Agency  recognizes 
the  need  and  statutory  requirement  for 
training,  it  is  an  operational  issue  and 
not  needed  as  a  part  of  this  final  rule. 
One  respondent  stated  that  a  list  of 
reimbursable  administrative  expenses 
for  NAS  be  published  for  comment  The 
Agency  sees  no  need  to  publish  for 
comment  the  internal  budgetary 
expenditures  snd  accounting  methods  of 
the  NAS.  One  respondent  said  the  final 
rule  should  contain  a  statement  that  the 
Secretary  will  commit  adequate 
resources  to  NAS  to  insure  a  timely 
appeals  process.  The  Agency  believes 
this  responsibiUty  is  implied  in  the  Act 
and  inherent  duties  of  the  Secretary. 
Publication  of  such  a  statement  in  this 
rule  adds  no  more  authority  or  validity 
to  this  responsibility. 

Section  1980680  of  Subpart  G  of  Part 
198a  One  respondent  suggested  this 
section  be  revised  so  that  any  adversed 
decision  may  be  appealed  by  the 
National  Nonprofit  Corporation  (NNC) 
or  the  lender. 

Applicants  for  assistance  under  the 
Nonprofit  Corporations  loan  and  grant 
program  and  borrowers  and  lenders 
under  the  program  may  appeal  certain 


FmHA  decisions.  Appeal  righU  are  not 
extended  beyond  those  entities  to 
others,  such  as  ultimate  recipients  under 
the  program.  Those  entities  have  no 
direct  relationship  with  FmHA  under  the 
program  and  FmHA  decisions  do  not 
directly  affect  these  entities.  The 
Agency  adopts  this  comment  in  the  final 
rule. 

The  Agency  received  no  comments  on 
the  proposed  rule  change  for  Subpart  A. 
part  1980  and  Subpart  E.  Part  1980 

DiscusBion  ofChangee.  Upon  further 
review  of  the  Agricultural  Credit  Act  of 
1987  (Act),  a  change  was  made  that 
differs  from  the  proposed  rule.  Section 
815  of  die  Act  requires  FmHA  to  give 
borrowers  45  days  to  purchase  the 
security  property  at  net  recovery  value, 
after  receipt  of  notification  of 
ineligibility  for  primary  servicing 
actions.  The  final  rule  is  amended  to 
require  the  hearing/review  officer  to 
send  the  decision  letter,  certified  mail 
return  receipt  requested,  to  the  initial 
decison  maker  in  diose  cases. 

On  June  18 1987  the  Agency 
suspended  all  appeal  conferences, 
hearings  and  reviews  for  borrowers  who 
were  sent  forms  FmHA  1924-25  "Notice 
of  Intent  to  Take  Adverse  Action"  and 
Form  FmHA  1924-28  "Bommer 
Acknowledgement  of  Notice  of  Intent  to 
Take  Adverse  Action".  This  action  was 
taken  as  a  result  of  pending  litigation  in 
Coleman  vs.  Biock.  Those  appeals  snd 
appeal  requests  that  were  suspended  by 
this  action  are  superseded  by  new 
servicing  procedures  required  by  the 
Agricultural  Credit  Act  of  1967. 
Therefore,  all  hearing  requests  and 
hearing  procedures  then  in  process  that 
were  suspended  by  that  action  are 
hereby  terminated. 

Section  198067  of  Subpart  A  of  Part 
1980  is  also  revised  with  minor  editorial 
and  punctuation  changes. 

UstofSub}ects 

7  CFR  Part  1900 

Appeals.  Credit  Loan  programs- 
Housing  and  Community  Development 

7  CFR  Part  1980 

Loan  programs — Business  and 
Industry-rural  development  assistance, 
rural  areas-Nonprofit  Corporates,  Grant 
programs-Nonprofit  Corporations 

Therefore,  Chapter  XVUL  Title  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1900— GENERAL 

1.  The  authority  citation  for  Part  1900 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1988: 42  U.S.C.  1480: 5 
U.S.C  301:  CFR  2.23;  7  CFR  2.70. 


2.  Subpart  B  of  Part  1900  is  revised  to 
read  as  follows: 

Sut>part  B— Adverse  DecWona  and 
AUiiiliilstiaMve  Appeals 

Sec. 

1900.51  General. 

1900.52  Dermitions. 

19004S3  Adverse  action  procedures. 

1900.54  National  Appeals  Staff. 

1900.55  Appealable  and  non-appealable 
decisions. 

1900.56  Appeal  requests. 

1900.57  Hearing  rules. 

1900.58  Review  rules. 

1900.58    Effect  of  appeal  decision. 

1900.60    Records. 

1900.61-1900.99    (Reserved] 

1900.100    OMB  control  number. 

Exhibit  A — Guide  to  Conducting  a  Hearing. 

Exhibit  B-1— Letter  for  Notifying  Applicants, 
lenders.  Holders  and  Borrowers  of 
Adverse  Decisions  Where  the  Decision  is 
Appealable. 

Exhibit  B-2— Letter  for  Notifying  Applicants, 
Lenders.  Holders  and  Borrowers  of 
Unfavorable  Decision  Reached  at  the 
Meeting. 

Exhibit  B-3 — Appeals  of  Adverse  Action. 

Exhibit  C — letter  for  Notifying  Applicants, 
Lenders  and  Holders  andJBorrowers  of 
Adverse  Decisions  When  Part  or  Ail  of 
the  Decision  is  not  Appealable. 

Exhibit  D — Hearing/Review  Officers 
Designations. 

Subpart  B— Adverse  Decisions  and 
Administrative  Appeals 

S1900L51    QenersL 

(a)  This  subpart  contains  operdting 
instructions  to  be  used  by  the  Farmers 
Home  Administration  ("FmHA") 
personnel  to  ensure  that  full  and 
complete  consideration  is  given  to 
affected  members  of  the  public  when 
certain  adverse  program  administrative 
decisions  are  being  made.  It  also  sets 
out  the  authority  and  procedures  of  the 
National  Appeals  Staff,  which  gives 
administrative  appeals  and  further 
review  of  these  decisions.  The  National 
Appeals  Staff  is  an  organization  within 
FmHA  which  is  independent  from 
FmHA  State  and  local  officials,  and 
from  all  other  agency  officials  making 
program  administrative  decisions.  The 
FmHA  official  heading  the  National 
Appeals  Staff,  the  Director  of  Appeals, 
reports  directly  to  the  Administrator  of 
FmHA. 

(b)  The  provisions  of  this  subpart 
apply  to  program  administrative 
decisions  concerning  all  loans  and 
grants  made  by  FmHA.  These  include 
farmer  program  loans,  housing  loans 
(both  single-  and  multi-family), 
community  and  business  program  loans, 
and  all  grant  programs  administered  by 
FmHA. 

(c)  The  provisions  of  this  subpart  do 
not  apply  to  any  decisions  made  by 


FmHA  other  than  those  referred  to  in 
paragraph  (b)  of  this  section,  nor  to 
decisions  made  by  organizations  outside 
FmHA  even  when  those  decisions  are 
used  as  a  basis  for  decisions  falling 
within  paragraph  (b)  of  this  section. 
Examples  of  the  first  kind  of  decision 
are  Freedom  of  Information  Act 
decisions  to  releasie  or  deny  the  release 
of  information  sought  by  members  of  the 
public  (appealable  under  7  CFR  Part  1), 
decisions  to  purchase  or  not  to  purchase 
goods  and  services  from  members  of  the 
public  under  the  Federal  contracting 
laws  and  regulations  (which  decisions 
are  appealable  to  the  Department's 
Board  of  Contract  Appeals  under  7  CFR 
Part  24),  FmHA  multi-family  housing 
tenant  appeals  covered  by  the  appeals 
provisions  of  7  CFR  Part  1944. 
suspension  and  debarment  disputes 
falling  within  the  scope  of  7  CFR  Part 
1944  and  offsets  against  tax  refunds. 
Examples  of  the  second  kind  of  decision 
are  decisions  of  the  Federal  Crop 
Insurance  Corporation  concerning 
claimed  crop  losses  (which  may 
determine  whether  the  producer  of  the 
crop  can  or  cannot  qualify  for  an  FmHA 
Emergency  loan),  decisions  of  the  Soil 
Conservation  Service  on  whether 
particular  farmland  is  or  is  not  "highly 
erodible"  (which  may  determine 
whether  an  applicant  is  eligible  for 
participation  in  FmHA  loan  programs), 
and  decisions  by  State  governmental 
construction  standards-setting  agencies 
(which  may  determine  whether  FmHA 
will  finance  certain  houses). 

(d)  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
551-559,  as  amended,  are  not  applicable 
to  proceedings  under  this  subpart  except 
for  the  requirements  concerning  public 
information.  The  Equal  Access  to  Justice 
Act  5  U.S.C.  504.  as  amended,  does  not 
apply  to  these  proceedings. 

(e)  Assistance  will  not  be 
discontinued  pending  the  outcome  of  an 
administrative  appeal  of  a  complete  or 
partial  adverse  action.  For  borrowers 
with  farmer  program  loans,  as  defined  in 
S  1900.52(d)  of  this  subpart,  releases  for 
essential  family  living  and  farm 
operating  expenses  will  not  be 
terminated  until  the  borrower  has 
received  an  opportunity  for 
administrative  appeal  and,  if  the 
borrower  elects  such  an  appeal,  until  the 
appeal  and  any  further  review  is 
complete. 

§1900.52    Definition*. 

(a)  Appellant  means  an  applicant  for 
FmHA  assistance  or  an  FmHA  borrower 
holder  (only  as  to  decisions  involving 
the  repurchase  of  the  holder's  interest), 
or  grantee,  either  individual  or 
organizational,  that  is  directly  and 


adversely  affected  by  an  administrative 
decision  by  FmHA.  The  appellant  may 
also  be  an  applicant  for  or  a  recipient  of 
a  loan  guarantee. 

(b)  Hearing,  as  used  in  this  subpart  is 
an  informal  proceeding  at  which  an 
administrative  appeal  from  an  adverse 
decision  is  heard. 

(c)  Decision  maker  is  the  FmHA 
official  who  actually  makes  the  specific 
decision  but  not  the  official  who  serves 
in  an  advisory  capacity  in  interpreting 
instructions,  policies,  or  technical  items, 
or  who  performs  routine  supervision. 
For  example,  if  an  FmHA  official 
reviews  a  preapplication  from  an 
organization  and  directs  a  subordinate 
to  include  specific  items  in  Form  AD- 
622,  "Notice  of  Preapplication  Review 
Action."  the  official  is  the  decision 
maker.  However,  when  the  official  or 
designee  serves  only  in  an  advisory 
capacity  and  is  not  significantly 
involved  in  the  decision,  the  subordinate 
will  be  considered  the  decision  maker. 

(d)  Form  program  loans  means  Farm 
Ownership  (FO),  Operating  (OL).  Soil 
and  Water  (SW),  Recreation  (RL), 
Emergency  (EM),  Economic  Emergency 
(EE),  Individual  Economic  Opportimity 
(EO),  Special  Livestock  (SL).  Softwood 
Timber  (ST)  loans  and/or  Rural  housing 
loans  for  farms  service  buildings  (RHF). 

(e)  Hearing  officer  is  the  member  of 
the  National  Appeals  Staff  who 
conducts  the  administrative  appeal 
hearing  and  has  the  authority  to  uphold, 
reverse  or  modify  the  decisions  of  the 
decision  maker.  See  Exhibit  D  of  this 
subpart  for  the  designations  of  hearing 
officers. 

(f)  Review  officer  is  the  member  of  the 
National  Appeals  Staff  who  has  the 
authority  to  uphold,  reverse,  or  modify 
decisions  of  the  hearing  officer.  See 
Exhibit  D  of  this  subpart  for  the 
designations  of  review  officers. 

(g)  Record  means  the  FmHA  file, 
papers  filed  by  an  appellant,  tapes, 
written  version  of  the  transcript  (if  any) 
of  a  hearing,  and  decisions  made  by 
FmHA. 

(h)  Official  positions.  The  terms 
County  Supervisor  and  District  Director 
may  vary  in  a  few  geographical  areas. 
These  terms  will  also  mean  Assistant 
Area  Loan  Specialist  and  Area  Loan 
SpeciaUst  respectively. 

(i)  "Directly  and  adversely  affected" 
means  having  a  request  for  FmHA 
assistance  denied  in  whole  or  in  part  or 
having  FmHA  assistance  reduced, 
cancelled,  or  not  renewed. 

(j)  "fleprese/Jto/yVe"  means  an 
attorney  or  other  person  authorized  in 
writing  by  an  appellant  to  act  for  that 
person  in  an  administrative  appeal. 
Representatives  will  be  presumed  to 


26408 


Faderal  Register  /  Vol.  53.  No.  133  /  Tuesday.  July  12.  1988  /  Rules  and  Regulations 


Federal  Register  /  VoL  53.  No.  133  /  Tuesday.  |uly  12.  1988  /  Rules  and  Regulations  26409 


retain  tlieir  authority  to  act  for  an 
appellant  until  the  written  authorization 
is  revoked  in  writing. 

{190053    Adv«rs«  acUon  procadur**. 

(a)  The  following  actions  must  take 
place  before  adverse  program 
administrative  decisions  are  made. 
These  steps  are  the  responsibility  of 
FmHA  program  decision  makers. 

(1)  All  documentation  and 
calculations  necessary  to  the 
determination  to  initiate  an  adverse 
action  must  be  accurate,  complete,  and 
included  within  the  administrative  file. 

(2)  The  specific  reason  or  reasons  for 
an  intended  adverse  action  should  be 
clearly  explained  to  the  applicant  or 
borrower.  Vague  reasons  should  be 
avoided.  For  example,  avoid  "you  lack 
repayment  ability."  Calculations  and 
documentation  which  demonstrate  the 
lack  of  repayment  will  be  provided  and 
explained  to  the  borrower  or  applicant. 

(3)  All  appellants  are  entitled  to  an 
opportunity  for  a  separate  informal 
meeting  with  a  decision  maker  before 
the  appeal  process  is  begun.  The 
decision  maker  must  give  the  applicant 
or  borrower  notice  of  his  or  her  right  to 
this  meeting  at  a  time  no  later  than  10 
days  after  the  decision  to  deny  the 
application  or  to  accelerate  a  borrower's 
loan  or  loans  or  otherwise  to  terminate 
assistance. 

(4)  When  the  person  or  organization 
officials  attend  a  meeting  with  the 
decision  maker  and  the  meeting  results 
in  a  resolution  of  the  matter,  the  official 
will  send  the  person  or  organization  a 
letter  within  7  calendar  days  of  the 
meeting,  setting  forth  the  conclusions 
reached.  If  the  meeting  does  not  result  in 
a  resolution  of  the  matter.  Exhibit  B-2 
with  attachment  Exhibit  B-3  of  Uiis 
subpart  will  be  sent  writhin  7  calendar 
days  of  the  meeting  to  notify  the  person 
or  organization  of  their  rights  to  an 
administrative  appeal.  If  an  applicant  or 
borrower  who  requests  a  meeting  fails 
to  agree  to  a  time  and  place  or  to  attend, 
the  appellant  is  still  entitled  to  a 
hearing. 

(b)  When  an  applicant  or  borrower 
wishes  to  contest  an  appraisal  of 
property  value  (except  for  appraisals 
made  in  connection  with  farmer 
program  loan  write-down  requests),  the 
applicant  must  be  advised  that  he  or  she 
must  request  review  of  the  appraisal  by 
the  State  Director  of  FmHA  before  the 
appeal.  If  an  applicant  or  borrower 
seeks  such  a  review,  the  time  for  seeking 
administrative  review  will  be  extended 
until  after  the  State  Director  has  acted 
on  the  request.  The  State  Director  will 
review  each  such  request  and,  when  in 
his  or  her  sole  discretion  it  is  deemed 
appropriate,  may  send  a  representative 


to  make  an  on-site  review.  If  this  does 
not  result  in  a  resolution  of  the  matter, 
Exhibit  B-2  with  attachment  B-3  of  this 
subpart  will  be  sent  to  the  appellant  to 
notify  them  of  their  appeal  rights. 
Appraisals  involving  fanner  program 
primary  loan  servicing  may  be  appealed 
directly  to  the  Area  Supervisor.  National 
Appeals  Staff  without  prior  review  by 
the  State  Director.  The  appellant  bears 
the  burden  of  showing  why  the 
appraisal  is  in  error.  The  appellant  may 
submit  an  independent  appraisal,  at 
their  cost,  from  a  qualified  appraiser, 
who  is  a  designated  member  of  a 
National  appraisal  society  or 
organization.  The  appraisal  must 
conform  to  Agency  appraisal  regulations 
applicable  to  the  loan  program.  If  the 
two  appraisal  values  vary  by  no  more 
than  five  percent,  the  FmHA  appraisal 
will  be  considered  as  the  basis  of 
valuation. 

(c)  If  an  applicant,  guaranteed  lender, 
a  holder,  borrower  or  grantee  is  directly 
and  adversely  affected  by  a  decision 
covered  by  this  subpart,  the  decision 
maker  will  inform  that  person  or 
organization  by  letter  of  the  decision 
within  10  calendar  days  of  the  decision. 

(1)  Letters,  as  indicated  in  Exhibits  B- 
1  and  B-2.  and  Exhibit  C  of  this  subpart, 
as  appropriate,  will  be  used  to  notify  the 
applicant,  borrower  or  grantee.  The 
notice  will  advise  how  to  request  an 
administrative  appeal  and  to  obtain  the 
record.  All  such  letters  shall  contain  the 
statement:  "The  request  for  an 
administrative  appeal  must  be  sent  to 
the  National  Appeals  Staff.  Area 
Supervisor,  (show  complete  mailing 
address),  no  later  than  (give  date  30 
days  after  the  date  of  mailing  the  letter). 
Requests  which  are  postmarked  by  the 
U.S.  Postal  Service  on  or  before  that 
date  will  be  considered  as  timely 
received." 

(2)  When  a  program  administrative 
decision  is  required  by  a  clear  and 
objective  statutory  or  regulatory  reason 
listed  in  S  1900.55  of  this  subpart  as 
being  non-appealable,  the  decision 
maker  will  notify  the  applicant  or 
borrower  of  such  reason  and  that  the 
decision  is  not  appealable  by  notice  to 
the  applicant  or  borrower  given  with 
Exhibit  C  of  this  subpart. 

$1900.54    NatkMWl  AppMis  Staff . 

(a)  The  National  Appeals  Staff 
consists  of  a  Director  of  Appeals.  Area 
Supervisors.  Hearing  Officers,  Review 
Officers,  and  such  other  subordinate 
officers  as  may  from  time  to  time  be 
necessary  to  hear  and  determine 
administrative  appeals  from  decisions 
made  appealable  under  this  subpart. 

(b)  Appeal  hearings  will  ordinarily  be 
face-to-face  hearings,  held  in  the  State 


of  the  appellant's  residence,  except  in 
the  following  circumstances. 

(1)  WiUi  the  consent  of  the  appellant, 
hearings  may  be  held  in  a  place  outside 
his  or  her  State  of  residence  when  more 
convenient  to  the  appellant  the  hearing 
officer  and  the  program  o^icials  who 
must  attend  the  hearing. 

(2)  Appeals  originating  in  Samoa. 
Guam,  remote  areas  of  Alaska,  and  the 
Western  Pacific  areas  may  be  acted 
upon  without  a  hearing  when,  in  the 
discretion  of  the  Area  Supervisor,  travel 
time  and  expense  make  such  a  hearing 
impracticable.  In  such  cases,  the 
Hearing  O^icer  wHl  allow  a  reasonable 
period  of  time  for  the  appellant  to 
examine  or  obtain  copies  of  relevant 
documents  and  will  make  such  other 
arrangements  as  are  necessary  to 
determine  the  appeal  expeditiously  and 
fairly.  A  telephone  conference  call  may 
also  be  used  as  set  forth  in  paragraph 
(b)(3)  of  this  section. 

(3)  At  the  request  of  the  appellant,  the 
Hearing  Officer,  or  the  program  officials 
who  must  appear  at  a  hearing,  the  Area 
Supervisor  may  authorize  use  of  a 
telephone  conference  call  or  calls  to 
conduct  a  hearing.  The  Area  Supervisor 
will  solicit  and  consider  the  views  of  all 
parties  before  using  this  authority,  and 
will  not  use  it  when  any  party  other  than 
the  appellant  shows  that  a  face-to-face 
hearing  is  necessary  to  resolve  issues  of 
credibility  or  for  other  good  reasons,  or 
when  the  appellant,  for  any  reason, 
prefers  a  face-to-face  hearing. 

91900.55    AppMlabI*  and  non-app«atabl« 
dsclsions. 

(a)  Program  administrative  decisions 
of  the  Farmers  Home  Administration 
that  direcUy  and  adversely  affect  a 
person  are  appealable  by  that  person  to 
the  National  Appeals  Staff  under  the 
provisions  of  this  Subpart.  All  matters 
concerning  the  application  of  the  law 
and  applicable  regulations  to  the  facts  of 
the  matter  may  be  considered.  The 
National  Appeals  Staff  and  its  officers 
do  not.  however,  have  the  authority  to 
change  or  waive  applicable  laws  or 
regulations.  Program  administrative 
decisions  based  on  such  clear  and 
objective  statutory  or  regulatory 
requirements  are  therefore  not 
appealable.  Exhibit  C  of  this  subpart 
will  be  used  in  these  cases.  Examples 
include: 

(1)  Denial  of  a  Section  504  grant  to  an 
applicant  less  than  62  years  of  age. 

(2)  Denial  of  a  loan  and/or  grant  to  an 
individual  or  organization  in  an 
ineligible  area. 

(3)  Denial  of  a  loan  and/or  grant  to  a 
type  of  organization  not  identified  as  an 
eligible  applicant  by  the  regulations. 


(4)  Denial  of  a  loan  because  an 
application  for  an  Emeigency  loan  was 
not  rUed  before  a  prescribed  termination 
date. 

(5)  Denial  of  loan  because  of 
confirmed  income  thai  is  above  FmHA 
published  limits. 

(6)  Interest  credit  reduction  that  is  the 
result  of  a  confirmed  income  increase. 

(7)  A  determination  of  ineligibility  for 
Emergency  loans  based  on  confirmation 
or  verification  by  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  or  the  Federal  Crop  Insurance 
Corporation  (FCIC)  that  the  applicant 
did  not  have  the  required  production 
losses  of  30  percent  or  more. 

(8)  Denial  of  compensation  for 
construction  defects  when  it  has  been 
determined  that  the  contractor  is  willing 
and  able  to  correct  the  deficiencies. 

(9)  Requirements  and  conditions 
designated  by  law  to  be  developed  by 
agencies  other  than  FmHA.  They 
inchide.  but  are  not  limited  to:  Davis- 
Bacon  wage  rates:  flood  plain 
determination:  archaeological  and 
historical  areas  preser\'atian 
requirements,  and  designation  of  areas 
that  have  been  determined  to  be 
inhabited  by  endangered  species. 

(10)  Applicable  State  development 
standards  for  conslniction  and  other 
development.  An  appeal  may  only  be 
made  when  the  appellant  claims  FmHA 
is  misapplying  the  written  standards. 

(11)  Interest  rates  as  set  forth  in 
FmHA  procedure,  except  denial  of 
limited  resource  rates,  or  an  application 
of  an  incorrect  interest  rate. 

(12)  A  rent  increase  rejection  when 
the  borrower  fails  or  refused  to  apply  for 
rental  assistance  according  to  Exhibit  C 
of  Subpart  C  of  Part  1930  of  this  chapter. 

(13)  Decisions  involxTng  non-program 
loans. 

(14!  Denial  of  assistance  (including  a 
subordination  request  or  transfer  and 
assumption)  because  of  a  conviction 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance.  "Controlled  substance"  is 
defined  in  Exhibit  C  of  Subpart  A  of  Part 
1941  of  tliis  chapter  (available  in  any 
FmHA  office). 

(bj  Appraisals  of  property  value 
including  chattels,  may  be  appealed 
throiiKh  the  hearing  and  review  process 
provided  for  in  this  subpart  only  after 
review  by  the  State  Director  as  provided 
in  §  1900.53(b)  of  this  subpart. 
Appraisals  involving  fanner  program 
primary  loan  ser\'icing  may  be  appealed 
without  prior  review  by  the  State 
.  Director. 

(c)  In  cases  where  denial  of  assistance 
is  based  upon  both  appealable  and 
nonappealable  actions,  the  denial  of 


assistance  is  not  appealable.  Exhibit  C 
of  this  sabiMirt  will  be  used  in  these 
cases  and  will  include  all  reasons  for 
the  decision. 

{d)  Appeals  from  applicants  for,  or 
borrowers,  of.  Farmer  Programs  loans  or 
loans  to  Indian  Tribes  and  Tribal 
Corporations  who  are  denied  assistance 
based  on  reasons  relat'uig  to  highly 
erodible  land,  wetland,  or  converted 
wetland  (see  Exhibit  M  of  Subpart  G  of 
Part  1940  of  this  chapter  for  applicable 
FMHA  requirements)  will  be  handled  as 
follows:  Appeals  questioning  either  the 
presence  of  a  wedand,  converted 
wetland,  or  highly  erodible  land  on  a 
particular  property  or  application  to  a 
property  of  the  exemptions  identified  in 
paragrai^  lib  and  c  of  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter 
must  be  filed  direcdy  with  die  USDA 
Agency  making  the  determination  in 
accordance  with  its  administrative 
appeal  procedures.  If  the  denial  of 
assistance  invdves  an  adverse  decision 
based  on  determinations  made  both  by 
FmHA  and  another  USDA  Agency,  die 
appeal  will  be  handled  by  both  agencies 
in  two  separate  appeals  which  as  much 
as  possible  should  be  handled 
concurrently.  See  %  12-12  of  Subpart  A  of 
Part  12  of  Subtitle  A  (Attachment  1  of 
Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter  which  is  available  in  any 
FMHA  office!. 

§  190aS6    Appeal  requests. 

(a)  When  an  applicant  appeals  a 
decision  and  requests  a  hearing,  the 
appeal  will  be  handled  as  follows: 

(1 )  Upon  receipt  of  the  request,  the 
Area  Supervisor,  National  Appeals  Staff 
will  verify  whether  the  appeal  was 
submitted  within  the  authorized  period. 
If  the  appeal  was  not  submitted  within 
the  authoriyed  time  period,  aj^ieal  rights 
are  terminated  unless  the  delay  of  the 
appeal  was  beyond  the  appellant's 
control  or  for  other  good  reasons  as 
determined  by  the  Area  Supervisor. 

(2)  The  appellant's  case  file  will  be 
made  available  to  the  appellant  or  his 
representative  at  the  FmHA  decision 
maker's  office  for  10  working  days 
following  the  receipt  of  a  request  for 
appeal  If  the  appellant  has  made  a 
request  to  inspect  or  to  receive  copies  of 
FmHA  material  concerning  the  case,  the 
material  will  be  made  available  to  the 
appellant  or  the  appellant's 
representative  at  the  FmHA  decision 
maker's  office  as  soon  as  possible,  but 
no  later  dian  10  working  days  following 
the  receipt  of  the  request  for  the 
material.  A  written  request  from  the 
appellant  will  not  be  required.  Requests 
for  information  of  a  confidential  nature 
exempt  from  disclosure  under  §  2015.204 
of  FmHA  InsU-uction  2015-E.  (available 


in  any  FmHA  office),  will  be  handled  in 
accordance  with  that  instruction.  An 
FmHA  employee  will  insure  that  no 
material  is  destroyed  or  removed  from 
the  file. 

(3)  If.  upon  review  of  the  file,  the 
hearing  officer  detennme*  that  the 
decision  w31  be  reversed,  he  or  she  will 
notify  all  parties  of  the  determination 
and  of  the  actions  to  be  taken. 
Otherwise,  the  hearing  officer  will 
arrange  for  a  bearing  to  be  held  as  soon 
as  possible,  but  normally  within  45 
calendar  days  of  the  receipt  of  the 
request  for  a  hearing. 

(4)  An  appeal  hearing  as  a  result  of  a 
denial  of  a  borrower's  request  for 
release  of  normal  income  security  must 
he  held  within  20  days  of  such  request 
unless  the  borrower  agrees  to  a  longer 
time. 

(5)  The  bearing  will  be  held  at  a 
location  convenient  to  the  appellant, 
decision  maker  and  hearing  officer.  Tlie 
hearing  must  be  held  in  the  state  of 
residence  of  the  appellant  unless  the 
appellant  agrees  to  another  location.  If 
no  place  can  be  agreed  on,  the  hearing 
officer  will  select  the  location  within  the 
appellant's  state  of  residence. 

(6)  When  the  appellant  or  appellant's 
representative  or  counsel,  without 
reasonable  cause,  fails  to  appear  at  the 
hearing,  the  appellant's  appeal  will  be 
considered  concluded.  If  the  appellants 
failure  to  appear  is  for  reasons  beyond 
the  control  of  the  appellant  or  a  request 
for  postponement  is  with  reasonable 
cause,  the  hearing  officer  will 
reschedule  the  hearing  at  a  time 
convenient  to  ail  interested  parties,  but 
usually  not  later  than  15  calendar  days 
after  the  initiafly  scheduled  date. 

(7)  At  any  time  before  the  scheduled 
hearing,  the  appellant  may  waive  the 
opportunit>'  for  a  heariI^g  and,  i.istead, 
request  that  the  hearii^  officer  make  a 
decision  based  on  the  file,  any  written 
statements  or  evidence  the  appellant 
may  submit  and  any  other  information 
the  hearing  officer  deems  necessary. 

(8)  The  hearing  will  ordinarily  be 
based  on  die  material  before  the 
decision  maker  at  the  time  the  decision 
was  made  and  on  the  reasons  for  the 
adverse  decision  set  out  in  the  decision 
letter.  If  any  changes  of  drcumstances 
or  other  occurrences  material  to  the 
decision  arise  after  the  appeal  has  been 
requested,  the  decision  maker  must 
immediately  advise  the  hearing  officer 
(or,  if  one  has  not  been  assigned,  the 
area  supervisor)  and  the  appellant.  The 
hearing  officer  or  area  supervisor  will,  in 
such  event,  delay  the  hearing,  return  the 
decisional  file  to  the  decision  maker  for 
reconsideration,  or  take  such  other 
action  as  is  appropriate. 
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$1900.57    Hearing  rules. 

(a)  The  hearing  will  be  an  informal 
proceeding  at  which  the  appellant  has 
the  responsibility  of  showing  why  the 
initial  decision  should  be  modified  or 
reversed.  To  do  so  the  appellant  may 
provide  any  information  or  witnesses 
the  appellant  believes  should  be 
considered  in  reaching  a  proper 
decision.  The  appellant  may  present 
evidence,  witnesses  (when  appropriate, 
FmHA  witnesses  requested  by  the 
appellant  will  be  made  available  at  the 
hearing)  and  arguments  in  support  of 
appellant's  appeal,  controvert  evidence 
relied  on  by  FmHA,  and  may  question 
all  witnesses.  Any  evidence  may  be 
received  by  the  hearing  officer  without 
regard  to  whether  that  evidence  could 
be  employed  in  judicial  proceedings.  A 
suggested  guide  for  the  order  of 
presentation  at  a  hearing  is  included  in 
Exhibit  A  of  this  subpart. 

(b)  The  decision  maker  (or  successor) 
or  informed  delegate  (who  must  be  one 
who  participated  in  the  decision  making 
process)  will  be  at  the  hearing  and  will 
present  information  if  necessary.  Any 
other  witnesses  or  FmHA  personnel  the 
decision  maker  thinks  necessary  to 
support  the  initial  decision  will  be  at  the 
hearing  to  present  evidence. 

(c)  Dtiring  the  hearing,  the  hearing 
offlcer  may  request  additional  witnesses 
to  appear  or  request  further  information 
if  the  hearing  officer  considers  this 
necessary  to  reach  a  proper  decision. 
Information  presented  by  witnesses  will 
be  limited  to  denial  issues  only. 

(d)  Recording  the  hearing: 

(1)  The  hearing  officer  will  tape  record 
hearings.  With  prior  permission  of  the 
Area  Supervisor,  the  hearing  officer  may 
arrange  to  also  have  the  hearing 
recorded  by  some  other  means. 

(i)  Appellants  may  tape  record  the 
proceedings  at  their  own  expense. 
Appellants  must  state  when  the  taping 
begins. 

(ii)  At  the  time  the  decision  is 
rendered  and  upon  request,  the  record 
will  be  made  available  to  the  appellant 
as  set  out  in  the  hearing  officer's 
decision  letter.  Also  upon  request,  a 
transcript  of  the  hearing  will  be 
provided  for  a  fee  approximately  equal 
to  the  government's  cost  of  having  the 
transcript  made.  The  appellant  may 
request  and  receive  a  copy  of  the 
hearing  tape  at  no  cost.  'The  appellant 
may  also  make  their  own  arrangements, 
independent  of  FmHA,  for  a  transcript 
of  the  hearing. 

(2)  File  documents  and  other  written 
materials  used  In  the  hearing  will  be 
included  as  part  of  the  record. 

(e)  For  good  cause,  the  hearing  officer 
will,  at  the  request  of  either  the 
appellant  or  an  FmHA  official,  continue 


the  bearing  to  a  future  time.  The  length 
of  the  continuance  will  be  in  the  hearing 
officer's  discretion. 

(f)  The  decision  of  the  hearing  officer 
shall  be  based  on  facts  presented  at  the 
hearing  or  in  writing,  rebuttal  by 
appellant  and  decision  maker  of  new 
evidence,  additional  information 
requested  by  the  hearing  officer, 
appropriate  FmHA  files,  applicable 
statutes  and  regulations,  and  the  hearing 
officer's  general  knowledge  of  FmHA 
program  functions. 

(g)  If  an  appellant  waives  the 
opportunity  for  a  hearing  and  the 
hearing  officer  reviews  any  information 
the  appellant  or  decision  maker  has  not 
previously  reviewed,  the  appellant  and 
decision  maker  will  be  advised  by  the 
hearing  officer  of  the  additional 
information  and  be  allowed  an 
opportunity  to  review  it  and  respond 
accordingly.  Usually,  the  total  time 
given  the  appellant  or  decision  maker  to 
review  and  respond  to  this  additional 
information  will  not  exceed  15  calendar 
days. 

(h)  The  hearing  officer  will  render  a 
decision  within  30  calendar  days  of  the 
date  set  for  the  hearing,  unless  this 
would  not  allow  sufffcient  time  to 
consider  the  appellant's  response  to  any 
additional  information.  For  appeals 
involving  farmer  program  primary  loan 
servicing  programs,  a  decision  will  be 
made  within  45  days  after  the  receipt  of 
the  appeal  request. 

(i)  If  the  initial  decision  is  reversed, 
the  hearing  officer  will  inform  the 
appellant,  original  decision  maker,  and 
any  other  official  servicing  the  account, 
by  letter,  of  the  decision,  the  reason  for 
it,  and  what  action  will  be  taken. 

(j)  If  the  initial  decision  is  upheld  or 
modified  but  not  reversed,  the  hearing 
officer  will  inform  the  appellant  by  letter 
of  the  decision  giving  specific  reasons, 
with  a  copy  to  ^e  decision  maker  and 
any  other  official  servicing  the  account. 
Normally  the  hearing  officer's  decision 
letter  will  be  similar  to  FmHA  Guide 
Letter  1900-B-l.  For  appeals  involving 
the  denial  of  farmer  program  primary 
loan  servicing  programs,  the  hearing 
officer's  decision  letter  will  be  sent  by 
certified  mail  with  a  return  receipt  to  the 
initial  decision  maker. 

(k)  If  the  appellant  does  not  request  in 
writing  a  review  of  the  hearing  officer's 
decision  within  the  30  calendar  day 
period  provided  in  the  letter,  the  appeal 
will  be  considered  concluded. 

(I)  For  farmer  program  loans,  an 
appeal  may  include  a  request  by  the 
borrower  for  an  independent  appraisal 
of  any  property  involved  in  the  decision. 
On  such  request  the  hearing  officer  shall 
present  the  borrower  with  a  list  of  at 
least  three  appraisers  approved  by  the 


county  supervisor,  from  which  the 
borrower  shall  select  an  appraiser  to 
conduct  the  appraisal,  the  cost  of  which 
shall  be  borne  by  the  borrower.  The 
results  of  such  appraisal  shall  be 
considered  in  any  final  determination 
concerning  the  loan.  A  copy  of  any 
appraisal  shall  be  provided  to  the 
borrower.  If  an  independent  appraisal  is 
requested,  the  45-day  decision  deadline 
referred  to  in  paragraph  (h)  of  this 
section  is  extended  as  necessary  to 
allow  completion  of  the  appraisal. 

(1900.58    Review  rulM. 

If  the  appellant  requests  a  review: 

(a)  The  review  officer  may  obtain  a 
copy  of  the  transcript  of  the  hearing  if 
one  was  arranged  for  by  the  appellant. 

(b)  The  review  officer  will  review  the 
certified  record,  applicable  law  and 
regulations,  any  additional  written 
information  furnished  by  the  appellant 
including  appellant's  comments  on  the 
transcript,  and  any  additional 
information  as  the  review  officer  deems 
necessary.  However,  if  the  review 
officer  reviews  any  information  the 
appellant  has  not  previously  reviewed, 
the  appellant  will  be  advised  by  the 
review  officer  of  the  additional 
information  and  be  allowed  an 
opportunity  to  review  it  and  respond 
accordingly.  Usually,  the  total  time 
given  the  appellant  to  review  and 
respond  to  this  additional  information 
will  not  exceed  15  calendar  days. 
Normally,  the  review  officer  will  render 
a  decision  within  45  calendar  days  of 
receipt  of  a  review  request  from  the 
appellant. 

(c)  The  review  officer's  decision  will 
be  based  on  written  facts  presented  for 
the  review,  the  certified  record, 
additional  information  requested  by  the 
review  officer,  appellant's  or  decision 
maker's  written  response  to  the 
additional  information  reviewed  by  the 
review  officer,  applicable  statutes  and 
regulations,  and  the  review  officer's 
general  knowledge  of  FmHA  program 
functions. 

(d)  The  appellant  will  be  informed  of 
the  final  decision  by  letter.  A  copy  will 
be  sent  to  the  decision  maker,  the 
hearing  officer  and  any  other  official 
servicing  the  account.  If  the  decision  is 
upheld,  the  letter  must  contain  the 
following  statement: 

"This  review  concludes  the 
administrative  appeal  of  your  case." 

If  the  State  Director  is  the  review 
officer,  the  appellant  will  be  given 
further  review  rights  to  the  Director  of 
Appeals.  The  appellant  will  be  notified 
as  set  forth  in  S  1900.57(j)  of  this 
subpart.  For  appeals  involving  fanner 
program  primary  loan  servicing  the 
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review  officei's  decision  letter  will  be 
sent  by  certified  mail  with  a  rettun 
receipt  to  &e  initial  decision  maker. 


I1960.S9    Enact  Of] 

(al  ^ecUve  date.  Wlien  an  appeal  is 
concluded,  the  effective  date  of  the 
action  to  be  taken  will  be  the  date  of  tbe 
initial  decision  £rom  which  the  appeal 
was  taken.  Foreclosure  action  wifl  not 
be  pursued  until  time  for  appeal  has 
expired  or  iha  appeal  is  tenamated  or 
resolved.  Regulations  in  effert  oo  the 
effective  date  will  govern  the  action. 
Any  loan  made  as  the  result  of  an 
appeal  will  bear  interest  at  tbe  lower  of 
the  interest  rates  in  effect  for  that  type 
of  loan  on  the  date  of  actual  loan 
approval  or  loan  closing. 

(b)  Finality.  A  decision  made  when  an 
appeal  is  concluded  will  be 
administratively  final. 

(c)  Timeliness.  Whenever  an  adverse 
decisioB  conceraiag  a  loan  or  loan 
guarantee  (except  for  RH  tSil,  RCH. 
RHS,  and  LH  loans  and  grants]  is 
appealed  and  the  hearing  officer  or 
review  officer  revises  or  mottifies  the 
initial  dedskM.  the  dedsioD  anker  ^laU 
resume  processing  of  the  appUoatkiB 
aod  aot^  the  apfilicaot  of  this  witlan  IS 
day  after  the  decirton  maker  ia  notified 
of  the  dedskM  of  tke  hearing  or  review 
officer.  Hie  deciskm  ndoer  wiH  ioiorai 
the  applicant  of  any  forAer  iufuioMitMB 
needed. 


§1900.M 

Appeal  records  will  be  matntaiBed  in 
the  applicant's  or  borrower's  case 
folder. 

S 1900A1-1900J9  IReeerved] 

{ 1900.'100   OMBcoiUfrtwwBsr. 

Collection  of  informadoo 
requirements  contained  in  this  sul^tart 
have  been  approved  by  the  Office  of 
Managenent  and  Bad^el  and  have  been 
assigned  OMB  control  number  0575- 
0129. 

ExUbit  A— Guifle  to  Cooducting  a 
Hearing 

A.  Upon  receipt  of  the  file,  the  hearing 
officer  wtn  become  familiar  with  the  case  to 
be  suK  that  pertinent  iiilonnation  is 
presented  at  the  hearing. 

B.  The  hearing  office  personnel  will  arrange 
a  hearing  at  a  place  conveiiient  to  the 
appellanL  decisioo  making  official  and 
hearing  officer  in  flie  stale  of  residence  of  the 
appellant,  unless  the  appellant  consents  to 
holding  the  hearing  in  another  state.  The 
hearing  officer  should  make  arrangements 
when  necessary  for  the  hearing  and/or  sight 
impared. 

C.  The  hearing  officer  must  be  an  unbiased 
presiding  officer. 

1.  The  hearing  officer  should  have  no 
preconceived  opinions  concerning  the  issues. 


2.  To  preserve  (his  unbiased  atmosphere— 

a.  It  is  preferable  that  the  hearing  not  he 
held  in  an  FmHA  oQke.  Places  sudi  as 
Conference  Room- Agricultural  Service 
Center,  SCS,  ASCS,  Extension  Service,  eta 
should  be  Gnt  tjaBSJdered.'tliB  wKf  aoA  be 
posait^,  bat  ■■  atlBHpt  shoidi  be  aMde  to 
hold  the  hearing  at  •  ■autiel  pleoe. 

b.  The  beaoiv  oBoer  ahorid  vol  fealeraize 
with  the  decTiiqe  — Jner  cr  efcet  RrfIA 
personnel  before,  daring,  or  after  Ak  faearing. 
The  heariflc«ffioeralMMU  be  seated  separate 
from  the  elhen  at  4he  heeraig. 

D.  The  haarieg  proceedugs  AauM  he 
conducted  iefarmeWy. 

1.  lite  appellent  has  tiw  respowibiUty  of 
showing  w^  the  iai^  decision  sfaoald  be 


2.  The  hearing  effioer  mey  reoeive  evidence 
witheet  regard  te  «dietfaer  that  endence 
couM  be  Horlejred  hi  jadidal  pnweedings, 
birt  evidence  dearly  endBlad  to  die  issoes 
bevg  appealed  need  net  be  aocepted. 

3.  The  hcacing  emst  be  oonducted  in  « 
manner  to  get  facts  on  the  record.  Therekwe, 
the  liearing  aastiieei  in  £acta  and 
professionei  ofiaimmt. 

4.  The  heerieg  offioar  afaeeU  keep  conbt)! 
over  the  keeriiV  and  SKit  eUow  aqy  of  tiw 
participants.  iadudiBg  oianel  far  the 
appellant  or  Jw  decieien  maker,  to  eadeiy 
atteavt  to  set  the  tone  of  the  heariog.  If  any 
peisoa(s)  heoome  uncomroUeble.  they  may 
be  requMted  to  leave,  if  they  M&oe  to  leave, 
the  hfrniiB  "■■X  he  tenainalBd  or  postpoaed. 

5.  As  a  fact-finder,  the  hearieg  offioer  nay 
question  any  witness,  request  addihooal 
witnesses  to  appear,  and/or  request  further 
information  if  tiuM  infonealien  is  neoeaaery  to 
reach  a  pro|)er  decisioa.  If  the  hearing  officer 
is  going  4o  request  addiliaaial  witaesaea.  these 
vMtoesaes  should  lie  ^ven  adequate  notice  of 
the  time  and  place  of  the  hearing 

E.  Order  of  presentation.  The  order  listed 
below  siuuild  be  ioUotived: 

1.  Tbe  opeoing  statement  1^  appeUant 
setting  forth  «i4iy  ariffajii  dedsion  was 
erroneous.  This  is  aa  outline  of  how  appellant 
plans  to  proceed. 

2.  Ihe  epening  stalenent  by  decision 
maker  to  diow  why  Ae  decision  is  correct. 

3.  The  appellant  presents  evidence 
including  documents,  witnesses,  aod 
arguments  supporting  the  appellant's 
position.  The  decision  maker  can  be 
questioned  at  this  time  by  the  appellant.  Any 
witnesses  presented  by  the  appellant  can  be 
questioned  by  the  decision  maker  or  other 
Government  representative. 

4.  iTie  decision  maker  or  other  Government 
representative  then  has  an  opportimity  to 
rebut  appellant's  arguments  and/or  evidence 
by  presenting  evidence  including  witnesses. 
Any  witnesses  may  be  questioned  by 
appellant 

5.  The  hearing  should  be  concluded  with  a 
summary  by  both  sides. 

6.  The  appellant  may  arrange  to  have  a 
transcript  of  the  hearing  made  at  the 
appellant's  expense. 

7.  The  appellant  may  request  a  copy  of  the 
hearing  tape. 

F.  The  hearing  officer  will  make  a  decision 
based  on  the  following: 

1.  Facts  and  materials  presented  at  the 
hearing. 


2.  Appropriate  FnHA  fiiea. 

3.  Apphcable  SWntes  and  regeiatioas. 

4.  Thefaeeringefficer'a  general  kwwriedgs 
of  FmHA  ppugiem  fmOdmmm. 

G.  After  reachieg  a  4eciaian.  the  hearing 
officer  maat  f epase  the  apyeo|iriaSa  hCer 
setthig  eat  tfn  deoMeB  nod  fuiweid  a  to  the 
appeHeat.  lirtth  a  copy  to  fte  I 
or  any  ofter  offictni  servicing thei 

1.  This  kftleriaast  eiA  out  1 
for  the  daciaien,  and  4ie  facts  en  \ 
decision  ia  tjeaed. 

2.  the  dedrioB  will  be  narmaAy 
communicated  tiy  tetter  lo  the  eppeUant 
within  30  calendar  days  of  tfR  hearing. 

a.  If  the  initial  decision  is  revcraad,  (he 


letter  will  so  inform  the  appellant  andte 
decision  maker,  giving  the  reaaaos  and  aiSien 
tobe  tidcen. 

b.  If  the  initial  decision  is  upheld  er 
modified,  the  letter  vrill  contain  a  stalemeM 
set  out  in  the  regulations  that  the  appellant 
may  have  the  decision  reviewed  further  if  the 
appeUant  files  a  request  for  review  widiin  30 
calendar  days  of  the  date  of  the  letter. 

Exhibit  B-1— Letter  for  Nottfying 
Applicaats,  Lenders.  Holders  and 
BtMiuweis  of  Adverse  DecMoos  "Where 
the  Decision  Is  Appealable 

United  SUtea  Depattment  of 

Farmers  Howe  Adnrinrstration 

(Insert  address] 

—Date ■ 


Dear- 


After  carehil  cooaideratian.  we  {wen 
tmable  to  tahe  fayorabie  achon  on  yonr 
application/request  for  FaiaiLia  Home 
Administration  servioesj  jaie  canceiling/ 
reducing  the  assistanre  you  are  presently 
receiving}.  The  specific  reasons  for  our 
decision  us: 

(faiaert  here  die  adveise  dedsion  and  all  of 
the  specific  reasons  for  the  adverse  action.) 

If  you  have  any  questions  concemiag  the 
decision  or  the  facts  used  in  malcing  oer 
dedsion  and  desire  further  explanation,  yoa 
may  call  or  wmte  the  (k>unty  Office  (insert 
phone  number)  to  request  a  meeting  with 
(this  office)  (The  Conurty  Committee)  within 
15  calendar  days  of  die  date  of  this  letter. 
You  should  present  any  sew  information  or 
evidence  aicng  with  possible  alternatives  far 
our  consideration.  Yon  may  also  (xing  a 
representative  lor  legal  ceuasel|  widi  yoa. 
You  also  have  tbe  right  to  appeal  this 
dedskm  to  a  bearing  officer  in  lieu  ot  or  in 
additicm  to.  a  meeting  with  (this  office)  (die 
County  Committee).  See  attachment  for  your 
appeal  ri^rts. 

If  you  do  not  wish  a  meeting,  as  outUned 
above,  a  request  for  a  hearing  should  be  sent 
to  the  Area  Supervisor,  National  Appeals 
Staff 


(address) 

postmarked  no  later  than 


(month)  (date) 

(insert  date  30  days  from  date  of  letter.) 
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The  Federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  apphcants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  handicap,  or  age  (provided  that  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract),  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program,  or  because  th^  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
Federal  agency  that  administers  compliance 
with  the  law  concerning  this  creditor  is  the 
Federal  Trade  Commission,  Fx]ual  Credit 
Opportunity.  Washington,  D.C.  20580. 
Sincerely, 

(Decision  Maker) 

(County  Supervisor  may  sign  for  County 

Committee) 

(Title) 

Exhibit  B-2— Letter  for  Notifying 
Applicants,  Lenders  and  Holders  and 
Borrowers  of  Unfavorable  Decision 
Reached  at  the  Meeting 

United  States  Department  of  Agriculture 

Farnwrs  Home  Administration 

(Insert  Address) 

—Date    


Dear- 


We  appreciated  the  opportunity  to  review 
the  fact  relative  to  (your  application/request 
for  FmHA  services)  (the  assistance  you  are 
presently  receiving).  We  regret  that  our 
[meeting]  [conference]  with  you  did  not  result 
in  a  satisfactory  conclusion. 

(Insert  here  the  adverse  decision  and  all  the 
specific  reasons  for  the  adverse  action). 

See  attachment  for  your  appeal  rights. 
A  request  for  a  hearing  should  be  sent  to 
the  Area  Supervisor,  National  Appeals  Staff 


(address) 

postmarked  no  later  than 


(month)  (date) 

(insert  date  30  days  from  date  of  letter) 

The  Federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  applicants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  handicap,  or  age  (provided  that  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract),  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program,  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
Federal  agency  that  administers  compliance 
with  the  law  concerning  this  creditor  is  the 
Federal  Trade  Commission,  Equal  Credit 
Opportunity,  Washington,  DC  20580. 
Sincerely, 

(Decision  Maker) 

(County  Supervisor  may  sign  for  County 

Committee) 

(TiUe) 


Exhibit  B-3 — Appeals  of  Adverse 
Actions 

(Use  as  an  attachment  to  Exhibits  B-1  and  B- 
2) 

The  decision  described  in  the  attached 
letter  did  not  grant  you  the  FmHA  assistance 
you  requested  or  will  terminate  the 
assistance  you  are  presently  receiving.  You 
have  the  right  to  appeal  this  decision  and  to 
have  a  hearing  or  a  review  in  lieu  of  a 
hearing.  In  order  for  this  decision  to  be 
changed,  you  will  have  to  show  why  the 
decision  should  be  reversed.  If  you  wish  to 
appeal  the  decision,  the  request  for  a  hearing 
must  be  received  in  the  office  of  the  Area 
Supervisor,  National  Appeals  Staff  at  the 
address  shown  in  the  letter  to  you  informing 
you  of  the  adverse  decision  and  your  appeal 
rights  postmarked  within  30  days  after  the 
date  of  that  letter.  If  you  wish  to  meet  with 
the  decision  maker  first,  you  will  be  informed 
of  your  further  appeal  rights  at  the  conclusion 
of  that  meeting  and  given  30  days  to  request  a 
hearing. 

The  hearing  will  generally  be  held  within 
45  days  of  the  receipt  of  your  request. 

You  or  your  representative  or  counsel  may 
contact  to  this  office  anytime  during  regular 
office  hours  in  the  10  days  following  the 
receipt  of  your  request  for  a  hearing  to 
examine  or  copy  relevant  non-confidential 
material  in  your  file.  Photostatic  copies  will 
be  provided  in  accordance  with  the  Freedom 
of  Information  Act.  Your  representative  or 
counsel  should  have  your  written 
authorization  to  represent  you  and  review 
your  file. 

No  earlier  than  11  days  after  the  Area 
Supervisor  receives  your  request  for  appeal, 
we  will  forward  the  file,  and  any  additional 
documents  to  the  Hearing  Officer  designated 
by  the  Area  Supervisor  to  conduct  your 
hearing. 

The  Hearing  Officer  will  contact  you 
regarding  a  time  and  place  for  the  hearing. 
You  may  have  a  representative  or  counsel 
with  you  and  may  present  your  own 
witnesses.  The  FmHA  decision  maker  or 
representative  will  be  there  and  available  for 
you  to  question,  as  will  all  other  witnesses 
presented  by  FmHA.  If  you  wish  to  have 
other  FmHA  employees  present  as  your 
witnesses,  let  the  Hearing  Officer  know  and, 
if  possible,  they  will  be  there. 

You  may  also  request  a  teleconference 
hearing  in  lieu  of  a  face  to  face  hearing. 

FmHA  will  record  the  hearing.  You  may 
request  a  copy  of  the  tape.  You  may  also  tape 
record  the  hearing.  You  may  request  FmHA 
to  have  a  transcript  of  the  tape  m.ide  at  your 
expense. 

At  any  time  before  the  scheduled  hearing 
you  may  request  that  the  Hearing  Officer 
make  a  decision  without  a  hearing.  If  you  do, 
the  Hearing  Officer's  decision  will  be  based 
on  the  FmHA  file,  any  written  statements  or 
evidence  you  may  provide  and  any  additional 
information  the  Hearing  Officer  thinks 
necessary. 

The  Hearing  Officer  will  advise  you  by 
letter  of  the  decision  made,  the  reasons  for  it. 
and,  if  your  request  for  assistance  is  not 
granted,  what  further  administrative  appeals 
may  be  available  to  you. 

A  more  complete  description  of  the  hearing 


(A  Guide  to  Conducting  an  Appeals  Hearing) 
may  be  obtained  from  any  FmHA  office. 

If  your  denial  involves  an  appraisal  related 
to  fanner  program  primary  loan  servicing 
programs  you  may  request  an  independent 
appraisal  as  part  of  your  appeal  from  a  list  of 
appraisers  provided  by  your  county 
supervisor.  The  cost  of  the  appraisal  is  your 
expense. 

Exhibit  C— Letter  for  Notifying 

Applicants,  Lenders  and  Holders  and 

Borrowers  of  Adverse  Decisions  When 

Part  or  All  of  the  Decision  is  Not 

Appealable 

United  Stales  Department  of  Agriculture 

Farmers  Howe  Administration 
(Insert  address) 

(date) 
Dear : 


After  careful  consideration  we  (were 
unable  to  take  favorable  action  on  your 
application/request  for  Farmers  Home 
Administration  services]  [are  canceling/ 
reducing  the  assistance  you  are  presently 
receiving). 

(Insert  and  number  all  of  the  specific  reasons 
for  the  adverse  action.  Examples  of 
nonappealable  reasons  are  listed  in 
S  1900.55(a). 

If  you  have  any  questions  about  this  action, 
we  would  like  the  opportunity  to  explain  in 
detail  why  your  request  has  not  been 
approved,  explain  any  possible  alternative, 
or  provide  any  other  information  you  would 
like.  You  may  bring  any  additional 
information  you  may  have  and  you  may  bring 
a  representative  or  counsel  if  you  wish. 
Please  call  [telephone  number]  for  an 
appointment. 

Applicants  and  borrowers  generally  have  a 
right  to  appeal  adverse  decisions,  but  FmHA 
decisions  based  on  certain  reasons  are  not 
appealable.  We  have  determined  that  the 

reason(s)  numbered for  the  decision  in 

this  case  make(s)  the  decision  not  appealable 
under  FmHA  regulations.  You  may,  however, 
write  the  Area  Supervisor,  National  Appeals 
Staff  (insert  address)  for  a  review  of  the 
accuracy  of  our  finding  that  the  decision  is 
not  appealable. 

The  Federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  applicants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex.  marital 
status,  handicap,  or  age  (provided  that  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract),  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program,  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
Federal  agency  that  administers  compliance 
with  the  law  concerning  this  creditor  is  the 
Federal  Trade  Commission,  Equal  Credit 
Opportunity,  Washington,  D.C.  20580. 
Sincerely, 

(Decision  Maker) 

(County  Supervisor  may  sign  for  County 

Committee) 

(Title) 


Exhibit  D— Hearings/Review  Officer  Designations 


Decisions  maker  or  decision 


County  Supervisor.. 
County  Committee.. 
Ostrict  Director 


State  Director 

Division  Director  or  Assistant  Admtnsitrator.. 

Assistant  Administrator 

Deputy  or  Associate  Administrator 


Hearing  officer 


National  Appeals  Staff  Hearing  Officer . 
National  Appeals  Staff  Hearing  Officer . 
National  Appeals  Staff  Hearing  Officer . 


As  appointed  t>y  Director.  National  Appeals  Staff. .~ 

As  appointed  t>y  National  Appeals  Staff — 

As  appointed  by  National  Appeals  Staff  — 
As  appointed  by  National  Appeals  Staff .. 


Review  officer 


State  Director  and/or  Director.  National  Ap- 
peals Staff. 

State  Director  and/or  Director,  National  Ap- 
peals Staff. 

State  Director  and/or  Director.  National  Ap- 
peals Staff. 

Director.  National  Appeals  Staff. 

Director,  National  Appeals  Staff 

Director.  National  Appeals  Staff. 

Director.  National  Appeals  Staff. 


1  Distnct  Director  also  means  Assistant  District  Director  or  District  Loan  Specialist 

2.  County  Supennsor  also  means  Assistant  County  Supennsor  with  loan  approval  authority.  .^      ^    ^  ,  '      .__j  -^ 

3  The  Director  of  Appeals  iriay  designate  a  memt)er  of  the  National  Appeals  Staff  to  conduct  a  hearing  or  review.  When  the  hearing/review  is  compteted.  tlie 
designee  wiH  send  the  complete  case  file,  hearing  notes,  tape  recordings,  and  a  recommended  deasion  to  the  Director  of  Appeals  for  final  deason  The  Director  of 
Appeals  may  for  individual  cases  delegate  final  decision  authority  to  a  designee  ,  .         , 

4  For  dedsions  not  directly  covered  above,  advice  shouM  be  sought  from  the  Director  of  Appeals.  .  ^    ^        ^  ^  ^       ^   ^  ^ 
5.  An  appellant  may  elect  to  have  an  appeal  reviewed  by  the  State  Director,  or  the  Director  of  Appeals.  The  decision  of  the  State  Director  wM  be  subject  to 

further  review  bf  the  Director  of  Appeals  upon  requested  tiy  the  appeNanL 


PART  1980-GENERAL 

3.  The  authority  citation  for  Part  1980 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C  14^:  5 
U.S.C.  301:7  CFR  2.23  7  CFR  2.70.  t 

Subpart  A— General 

4.  Section  1980.67  is  revised  to  read  as 
follows: 

§  1980.67    Lender's  request  to  terminate 
Loan  Note  Guarantee  or  Contract  of 
Guarantee. 

If  the  L.oan  Note  Guarantee  has  not 
autotnatically  terminated  the  lender  may 
request  FmHA  to  terminate  the  Loan 
Note  Guarantee[8)  or  Contract(s)  of 
Guarantee,  for  any  reason,  provided  the 
lender  holds  all  the  guaranteed  portions 
of  the  loan.  (See  paragraph  12  of  Form 
FmHA  449-34,  or  paragraph  5  of  Form 
FmHA  1980-27.)  The  lender  will  provide 
the  County  Supervisor  (State  Director 
for  B&I)  with  a  written  notice  that  the 
loan(s)  or  Line(s)  of  credit  is  (or  are) 
paid  in  full  and/or  termination  of  the 
L,oan  Note  Guarantee(s)  or  Contract(s) 
of  Guarantee,  enclosing  the  original 
Form(s)  FmHA  449-34  or  Form  FmHA 
1980-27  for  cancellation.  Within  30  days, 
the  County  Supervisor  (State  Director 
for  B&I)  will  forward  a  memorandum  to 
the  Finance  Office  through  the  State 
Director.  The  memorandum  will  indicate 
that:  "the  loan(8)  or  line(8)  of  credit  is 
(or  are)  paid  in  hill."  and/or  "the  Loan 


Note  Guarantee  or  Contract  of 
Guarantee  has  been  cancelled  at  the 
request  of  the  lender." 

5.  Section  1980.80  is  revised  to  read  as 
follows: 

§1980J0    Appeals. 

Only  the  borrower,  lender  and/or 
holder  can  appeal  an  FmHA  decision. 
The  borrower  must  jointly  execute  in  the 
written  request  by  either  party  for 
review  of  an  alleged  adverse  decision 
made  by  FmHA  and  both  must 
participate  in  the  appeal.  In  cases  where 
FmHA  has  denied  or  reduced  the 
amount  of  final  loss  payment  to  the 
lender,  the  adverse  decision  may  be 
appealed  by  the  lender  only.  A  decision 
by  a  lender  adverse  to  the  borrower  is 
not  a  decision  by  FmHA,  whether  or  not 
concurred  in  by  FmHA.  Appeals  will  be 
handled  in  accordance  with  directions 
set  out  in  Subpart  B  of  Part  1900  of  this 
chapter. 

Subpart  E— Business  and  Industrial 
Loan  Progiam 

6.  In  §  1980.454,  under  the  heading 
"Administrative,"  paragraph  A.1  is 
revised  to  read  as  follows: 

§1980.454    Conditions  precedent  to 
issuance  of  the  Loan  Note  Guarantee. 


Administrative 
A.  *  V* 


1.  The  loan  agreement  between  the 
borrower  and  lender  which  provides  for 
the  frequency  of  submission  of  fmancial 
statements  to  the  State  Director. 
Quarterly  financial  statements  should 
be  required  on  new  business  enterprises 
or  those  needing  close  monitoring. 
However,  the  aimual  audit  report  will 
always  be  required.  In  cases  of  loans 
determined  by  the  lender  to  require 
especially  close  monitoring,  nothing 
herein  shall  be  considered  an 
impediment  to  the  lender's  requiring 
financial  statements  more  frequently 
than  quarterly. 


Subpart  6— Nonprofit  National 
Corporations  Loan  and  Grant  Program 

7.  Section  1980.680  is  revised  to  read 
as  follows: 

§1980.680    Appeals. 

Any  adverse  decision  made  by  FmHA 
relative  to  the  loan  guarantee  and/or 
grant  may  be-appealed  by  the  NNC  or 
lender  under  Subpart  B  of  Part  1900  of 
this  chapter. 

Dated:  )une  22. 1988. 
Neal  Sox  fohnson. 

Acting  Administrator.  Farmers  Home 

Administration. 

[FR  Doc.  88-15611  Filed  7-11-88;  8:45  am) 
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The  President 


Executive  Order  12644  of  July  9,  1988 

Establishing  an  Emergency  Board  To  Investigate  a  Dispute 
Between  the  Port  Authority  Trans-Hudson  Corporation  and 
Certain  of  Its  Employees  Represented  by  the  Transportation 
Communications  Union-Carmen  Division 
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A  dispute  exists  between  the  Port  Authority  Trans-Hudson  Corporntion  and 
certain  of  its  employees  represented  by  the  Transportation  Communications 
Union-Carmen  Division. 

The  dispute  has  not  heretofore  been  adjusted  under  the  provisions  of  the 
Railway  Labor  Act,  as  amended  (the  "Act"). 

Parties  empowered  by  the  Act  have  requested  that  the  President  establish  an 
emergency  board  pursuant  to  Section  9A  of  the  Act  (45  U.S.C.  Section  159a). 

Section  9A(c)  of  the  Act  provides  that  the  President,  upon  such  a  request,  shall 
appoint  an  emergency  board  to  investigate  and  report  on  the  dispute. 

NOW.  THEREFORE,  by  the  authority  vested  in  me  by  Section  9A  of  the  Act.  it 
is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  Board.  There  is  established,  effective  July  10. 1988, 
a  board  of  three  members  to  be  appointed  by  the  President  to  investigate  this 
dispute.  No  member  shall  be  pecuniarily  or  otherwise  interested  in  any 
organization  of  railroad  employees  or  any  carrier.  The  Board  shall  perform  its 
functions  subject  to  the  availability  of  funds. 

Sec.  2.  Report.  The  Board  shall  report  its  findings  to  the  President  with  respect 
to  the  dispute  within  30  days  after  the  date  of  its  creation. 

Sec.  3.  Maintaining  Conditions.  As  provided  by  Section  9A(c)  of  the  Act,  from 
the  date  of  the  creation  of  the  board  and  for  120  days  thereafter,  no  change, 
except  by  agreement  of  the  parties,  shall  be  made  by  the  carrier  or  the 
employees  in  the  conditions  out  of  which  the  dispute  arose. 

Sec.  4.  Expiration.  The  board  shall  terminate  upon  the  submission  of  the 
report  provided  for  in  Section  2  of  this  Order. 


THE  WHITE  HOUSE. 
July  9.  1988. 
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Editorial  nole:  For  the  President's  remarks  on  signing  Executive  Order  12644.  and  an  announce- 
ment of  the  appointment  of  three  board  members,  both  dated  July  9,  see  the  Weekly  Compilatior 
of  Presidential  Documents  (vol.  24.  no.  28). 
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Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  No.  88-19  of  June  7,  1988 

Determination  Under  Section  2(b)(2)  of  the  Export-Import  Bank 
Act  of  1945,  as  Amended:  Benin,  Congo,  Guyana,  Suriname 


|FR  Doc.  8S-15852 
Filed  7-11-88:  2:20  pm) 
Billing  code  3195-01-M 


Memorandum  for  the  Secretary  of  State 

Noting  that,  pursuant  to  Section  2(b)(2)  of  the  Export-Import  Bank  Act  of  1945, 
restrictions  were  placed  against  the  Export-Import  Bank  guaranteeing,  insur- 
ing, extending  credit,  or  participating  in  the  extension  of  credit  in  connection 
with  the  purchase  or  lease  of  any  product  by  a  number  of  countries,  and 
noting  further  that  these  restrictions  may  be  Hfted  for  speciHc  countries  by  a 
Presidential  determination  pursuant  to  Section  2(b)(2)(C],  I  hereby  determine 
that  the  conditions  of  Section  2(b)(2)(C)  have  been  met  with  respect  to  Benin, 
Congo,  Guyana,  and  Suriname. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  publish  it  in  the  Federal  Register. 


THE  WHITE  HOUSE. 
Washington,  June  7,  1988. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicatxlity  and  legal  effect,  most 
of  wtHch  are  keyed  to  and  codified  In 
tf>e  Code  of  Federal  Regulations,  wtnch  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal   Regulations  is  sold 
by  ttie  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
vveek. 


GENERAL  ACCOUNTING  OFFICE 
4CFRPart7 

Political  Activtties 

aqency:  General  Accounting  O^ice. 
action:  Final  rule. 

summary:  The  general  language  in  §  7.3 
is  amended  to  provide  specific  language 
which  describes  permitted  and 
prohibited  political  activities.  The 
agency  has  determined  that  the 
guidance  now  offered  in  S  7.3  is  too 
general  to  be  of  use  to  employees  who 
want  to  engage  in  political  activities. 
Publication  of  specific  guidance  will 
clarify  prohibitions  and  permitted 
activities. 

EFFECTIVE  DATE:  July  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Schmal  or  Frances  McCoy,  (202) 
275-3889. 

SUPPLEMENTARY  INFORMATION:  The 

General  Accounting  Office  Personnel 
Act  (Pub.  L.  9ft-l^,  Feb.  15, 1980). 
codified  at  31  U.S.C.  731  et  seq., 
authorizes  the  Comptroller  General  to 
establish  a  personnel  system  for  the 
General  Accounting  Office.  Section 
732(b)(3]  requires  that  the  personnel 
system  must  prohibit  the  political 
activities  prohibited  under  Subchapter 
III  of  Chapter  73  of  Title  5,  United  States 
Code. 

Accordingly,  the  agency  issued 
regulations,  codified  at  4  CFR  7.3  (1988), 
which  are  not  as  specific  as  the 
regulations  pertaining  to  executive 
branch  employees,  set  forth  at  5  CFR 
Part  733.  As  a  result  the  regulations  may 
be  too  vague  to  provide  useful  guidance. 

In  order  to  provide  specific  guidance 
to  employees  consistent  with  that 
applicable  to  the  majority  of  federal 
employees,  the  agency  decided  to  adopt 
the  language  in  5  CFR  Part  733,  Subpart 
A.  Changes  were  made  to  render  the 


language  agency-specific  to  meet  GAO's 
needs. 

The  proposed  rule  was  published  in  53 
FR  15043,  April  27, 1988,  for  a  30-day 
comment  period.  No  comments  were 
received,  and  the  language  of  the 
proposed  rule  is  adopted  as  final. 

List  of  Subjects  in  4  CFR  Part  7 

Political  activities  (Government 
employees). 

For  the  reasons  set  out  in  the 
preamble.  Title  4,  Chapter  I,  Subchapter 
A.  Part  7,  is  amended  as  follows. 

PART  7— PERSONNEL  RELATIONS 
AND  SERVICES 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  732. 

2.  Section  7.3  is  revised  to  read  as 
follows: 

§7.3    Political  activities, 
(a)  In  this  section: 

(1)  "Contribution"  means  any  gift, 
subscription,  loan,  advance,  deposit  of 
money,  allotment  of  money,  or  anything 
of  value  given  or  transferred  by  one 
person  to  another,  including  in  cash,  by 
check,  by  draft,  through  a  payroll 
deduction  or  allotment  plan,  by  pledge 
or  promise,  whether  or  not  enforceable, 
or  otherwise. 

(2)  "Election"  includes  a  primary, 
special,  and  general  election. 

(3)  "Employee"  means  an  individual 
who  occupies  a  position  in  the  General 
Accounting  Office. 

(4)  "Employer"  or  "employing 
authority"  means  the  Comptroller 
General,  his  principles,  or  an  employee's 
supervisor. 

(5)  "Federal  workplace"  means  any 
place,  site,  installation,  building,  room, 
or  facility  in  which  any  department  or 
agency  conducts  official  business, 
including,  but  not  limited  to,  office 
buildings,  forts,  arsenals,  navy  yards, 
post  offices,  vehicles,  ships,  and  aircraft. 

(6)  "Nonpartisan  election"  means — 
(i)  An  election  at  which  none  of  the 

candidates  is  to  be  nominated  or  elected 
as  representing  a  political  party  any  of 
whose  candidates  for  presidential 
elector  received  votes  in  the  last 
preceding  election  at  which  presidential 
electors  were  selected;  and 

(ii)  An  election  involving  a  question  or 
issue  which  is  not  specifically  identified 
with  a  political  party,  such  as  a 


constitutional  amendment,  referendum, 
approval  of  a  municipal  ordinance,  or 
any  question  or  issue  of  a  similar 
character. 

(7)  "Partisan"  when  used  as  an 
adjective  refers  to  a  political  party. 

(8)  "Political  fund"  means  any  fund, 
organization,  political  action  committee, 
or  other  entity  that,  for  purposes  of 
influencing  in  any  way  the  outcome  of 
any  partisan  election,  receives  or 
expends  money  or  anything  of  value  or 
transfers  money  or  anything  of  value  to 
any  other  fund,  political  party, 
candidate,  organization,  political  action 
committee,  or  other  entity. 

(9)  "Political  party"  means  a  national 
political  party,  a  state  political  party, 
and  an  affiliated  organization. 

(b)  All  employees  are  free  to  engage  in 
political  activity  to  the  widest  extent 
consistent  with  the  restrictions  imposed 
by  law  and  this  section.  Each  employee 
retains  the  right  to — 

(1)  Register  and  vote  in  any  election; 

(2)  Express  his  opinion  as  an 
individual  privately  and  publicly  on 
political  subjects  and  candidates; 

(3)  Display  a  political  picture,  sticker, 
badge,  or  button; 

(4)  Participate  in  the  nonpartisan 
activities  of  a  civic,  community,  social, 
labor,  or  professional  organization,  or  of 
a  similar  organization; 

(5)  Be  a  member  of  a  political  party  or 
other  political  organization  and 
participate  in  its  activities  to  the  extent 
consistent  with  law; 

(6)  Attend  a  political  convention, 
rally,  fund-raising  function,  or  other 
political  gathering; 

(7)  Sign  a  political  petition  as  an 
individual; 

(8)  Make  a  financial  contribution  to  a 
political  fund,  political  party,  or 
organization; 

(9)  Take  an  active  part,  as  an 
independent  candidate,  or  in  support  of 
an  independent  candidate  in  a  partisan 
election  covered  by  paragraphs  (h),  (i), 
and  (j)  of  this  section; 

(10)  Take  an  active  part,  as  a 
candidate  or  in  support  of  a  candidate, 
in  a  nonpartisan  election; 

(11)  Be  politically  active  in  connection 
with  a  question  which  is  not  specifically 
identified  with  a  political  party,  such  as 
a  constitutional  amendment, 
referendum,  approval  of  a  municipal 
ordinance  or  any  other  question  or  issue 
of  a  similar  character. 
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(12)  Serve  as  an  election  judge  or 
clerk,  or  in  a  similar  position  to  perform 
nonpartisan  duties  as  prescribed  by 
state  or  local  law;  and 

(13)  Otherwise  participate  fully  in 
public  affairs,  except  as  prohibited  by 
law,  in  a  manner  which  does  not 
materially  compromise  his/her 
efficiency  or  integrity  as  an  employee  or 
the  neutrality,  efficiency,  or  integrity  of 
the  agency. 

(c)  Paragraph  (b)  of  this  section  does 
not  authorize  an  employee  to  engage  in 
political  activity  in  violation  of  law, 
while  on  duty.  The  Comptroller  General 
may  prohibit  or  limit  the  participation  of 
an  employee  or  class  of  employees  in  an 
activity  permitted  by  paragraph  (b)  of 
this  section,  if  participation  in  the 
activity  would  interfere  with  the 
efficient  performance  of  ofHcial  duties, 
or  create  a  conflict  or  apparent  conflict 
of  interests. 

(d)  An  employee  may  not  use  his/her 
official  authority  or  influence  for  the 
purpose  of  interfering  with  or  affecting 
the  result  of  an  election. 

(e)  An  employee  may  not  take  an 
active  part  in  political  management  or  in 
a  political  campaign,  except  as 
permitted  by  this  section. 

(f)  Activities  prohibited  by  paragraph 
(e)  of  this  section  include  but  are  not 
limited  to — 

(1)  Serving  as  an  officer  of  a  political 
party,  a  member  of  a  national,  state,  or 
local  committee  of  a  political  party,  an 
officer  or  member  of  a  committee  of  a 
partisan  political  club,  or  being  a 
candidate  for  any  of  these  positions; 

(2)  Organizing  or  reorganizing  a 
political  party  organization  or  political 
club; 

(3)  Directly  or  indirectly  soliciting, 
receiving,  collecting,  handling, 
disbursing,  or  accounting  for 
assessments,  contributions,  or  other 
funds  for  a  partisan  political  purpose; 

(4)  Organizing,  selling  tickets  to, 
promoting,  or  actively  participating  in  a 
fund-raising  activity  of  a  candidate  in  a 
partisan  election  or  of  a  political  party, 
or  political  club; 

(5)  Taking  an  active  part  in  managing 
the  political  campaign  of  a  candidate  for 
public  office  in  a  partisan  election  or  a 
candidate  for  political  party  office; 

(6)  Becoming  a  candidate  for,  or 
campaigning  for,  an  elective  public 
office  in  a  partisan  election; 

(7)  Soliciting  votes  in  support  of  or  in 
opposition  to  a  candidate  for  public 
office  in  a  partisan  election  or  a 
candidate  for  political  party  office; 

(8)  Acting  as  recorder,  watcher, 
challenger,  or  similar  officer  at  the  polls 
on  behalf  of  a  political  party  or  a 
candidate  in  a  partisan  election; 


(9)  Driving  voters  to  the  polls  on 
behalf  of  a  political  party  or  a  candidate 
in  a  partisan  election; 

(10)  Endorsing  or  opposing  a 
candidate  for  public  office  in  a  partisan 
election  or  a  candidate  for  political 
party  offlce  in  a  political  advertisement, 
a  broadcast,  campaign,  literature,  or 
similar  material; 

(11)  Serving  as  a  delegate,  alternate, 
or  proxy  to  a  political  party  convention; 

(12)  Addressing  a  convention,  caucus, 
rally,  or  similar  gathering  of  a  political 
party  in  support  of  or  in  opposition  to  a 
partisan  candidate  for  public  office  or 
political  party  office; 

(13)  Initiating  or  circulating  a  partisan 
nominating  petition; 

(14)  Soliciting,  collecting,  or  receiving 
a  contribution  at  or  in  the  federal 
workplace  from  any  employee  for  any 
political  party,  political  fimd,  or  other 
partisan  recipient; 

(15)  Paying  a  contribution  at  or  in  the 
federal  workplace  to  any  employee  who 
is  the  employer  or  employing  authority 
of  the  person  making  the  contribution 
for  any  political  party,  political  fund,  or 
other  partisan  recipient;  and 

(16)  Soliciting,  paying,  collecting,  or 
receiving  a  contribution  at  or  in  the 
federal  workplace  from  any  employee 
for  any  political  party,  political  fund,  or 
other  partisan  recipient. 

(g)  Paragraph  (f)  of  this  section  does 
not  apply  to— 

(1)  The  Comptroller  General  or  the 
Deputy  Comptroller  General; 

(2)  An  employee  who  resides  in  a 
municipality  or  other  political 
subdivision  designated  under  paragraph 
(i).  subject  to  the  conditions  of 
paragraphs  (i)  and  (j)  of  this  section;  or 

(3)  An  employee  who  works  on  an 
irregular  or  occasional  basis,  on  the 
days  that  he/she  performs  no  services. 

(h)  Paragraph  (f)  of  this  section  does 
not  prohibit  activity  in  political 
management  or  in  a  political  campaign 
by  an  employee  in  connection  with — 

(1)  A  nonpartisan  election,  or 

(2)  Subject  to  the  conditions  and 
limitations  established  by  the 
Comptroller  General,  an  election  held  in 
a  municipality  or  political  subdivision 
designated  under  paragraph  (i)  of  this 
section. 

(i)  For  the  purpose  of  paragraph  (h)(2) 
of  this  section,  the  Comptroller  General 
may  designate  a  municipality  or  political 
subdivision  in  Maryland  or  Virginia  in 
the  immediate  vicinity  of  the  District  of 
Columbia  or  a  municipality  in  which  the 
majority  of  voters  are  employed  by  the 
Government  of  the  United  States,  when 
the  Comptroller  General  determines 
that,  because  of  special  or  unusual 
circumstances,  it  is  in  the  domestic 
interest  of  employees  to  participate  in 


local  elections.  The  following 
municipalities  and  political  subdivisions 
have  been  designated: 

In  Maryland 

Annapolis 

Anne  Arundel  County 

Berwyn  Heights 

Bethesda 

Bladensburg 

Bowie 

Brentwood 

Capitol  Heights 

Cheverly 

Chevy  Chas|e.  sections  1. 2.  3.  and  4 

Martin's  Additions  1,  2, 3,  and  4  to 

Chevy  Chase 
Chevy  Chase  View 
College  Park 
Cottage  City 
District  Heights 
Edmonston 
Fairmont  Heights 
Forest  Heights 
Garrett  Park 
Glendarden 
Glen  Echo 
Greenbelt 
Howard  County 
Hyattsville 
Kensington 
Landover  Hills 
Montgomery  County 
Momingside 
Mount  Rainier 
New  Carrollton 
North  Beach 
North  Brentwood 
North  Chevy  Chase 
Northwest  Park 
Prince  Georges  County 
Riverdale 
Rockville 
Seat  Pleasant 
Somerset 
Takoma  Park 
University  Park 
Washington  Grove 

In  Virginia 

Alexandria 

Arlington  County 

Clifton 

Fairfax  County 

Town  of  Fairfax 

Falls  Church 

Hemdon 

Loudoun  County 

Manassas 

Manassas  Park 

Portsmouth 

Prince  William  County 

Stafford  County 

Vienna 

Other  Municipalities 

Anchorage,  AK 
Benicia,  CA 


Bremerton,  WA 

Centerville,  GA 

Crane,  IN 

District  of  Columbia 

Elmer  City,  WA 

Huachuca  City,  AZ 

New  Johnsonville,  TN 

Norris.  TN 

Port  Orchard,  WA 

Sierra  Vista.  AZ 

Warner  Robins,  GA 

(j)  An  employee  who  resides  in  a 
municipality  or  political  subdivision 
listed  in  paragraph  (i)  of  this  section 
may  take  an  active  part  in  political 
management  and  political  campaigns  in 
connection  with  partisan  elections  for 
local  offices  of  the  municipality  or 
political  subdivision,  subject  to  the 
following  limitations: 

(1)  Participation  in  politics  shall  be  as 
an  independent  candidate  or  on  behalf 
of.  or  in  opposition  to.  an  independent 
candidate. 

(2)  Candidacy  for.  and  service  in.  an 
elective  office  shall  not  result  in  neglect 
of  or  interference  with  the  performance 
of  the  duties  of  the  employee  or  create  a 
conflict,  or  apparent  conflict,  of 
interests. 

Felix  R.  Brandon  11, 

Director  of  Personnel. 

(PR  Doc.  8a-15660  Filed  7-12-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 
IAMS-FV-88-011FR] 

Almonds  Grown  in  California; 
Administrative  Rules  and  Regulations 
Concerning  Quality  Control 
Requirements 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  changes 
administrative  rules  and  regulations 
concerning  quality  control  requirements 
established  under  the  Federal  marketing 
order  for  California  almonds  to  require 
accepted  users  of  almonds  to:  (1)  Obtain 
a  public  weighmaster  weight  certificate 
for  each  lot  of  almonds  received  from 
handlers;  (2)  submit  a  business  data 
sheet  to  the  Almond  Board  of  California 
(Board);  and  (3)  complete  an  application 
with  the  Board  for  accepted  user  status. 
The  Board  is  the  agency  responsible  for 
local  administration  of  the  almond 
marketing  order.  These  changes  are 
needed  to  improve  compliance  under  the 
almond  marketing  order. 


EFFECTIVE  DATE:  August  12. 1988. 
FOn  FURTHER  MFORMATKM  CONTACT: 

Allen  Belden,  Marketing  Specialist. 
Marketing  Order  Administration  Branch, 
Room  2525.  South  Building,  F&V,  AMS. 
USDA.  P.O.  Box  96456,  Washington.  DC 
20090-6456;  telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  981,  as  amended  (7  CFR  Part 
981),  regulating  the  handling  of  almonds 
grown  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  an  estimated  105  handlers 
of  almonds  subject  to  regulation  under 
the  marketing  order  for  California 
almonds  during  the  current  season. 
There  are  approximately  7.500 
producers  in  the  regulated  area.  There 
are  54  accepted  users  currently 
registered  with  the  Board,  of  which  50 
are  feeders  of  almonds  to  livestock  and 
four  are  crushers  of  almonds  for  the 
purpose  of  manufacturing  almond  oil. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  ^ose  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
Small  livestock  producers  have  been 
deHned  as  those  having  average  gross 
annual  revenues  for  the  last  tlu-ee  years 
of  less  than  $100,000,  except  for  small 
beef  cattle  feedlots  and  small  egg 
producers,  for  which  the  standard  is  less 
than  $1,000,000.  Small  vegetable  oil 
manufacturers  have  been  deHned  as 
those  employing  an  average  of  less  than 
100  persons  during  the  preceding  12 


months.  The  majority  of  handlers, 
producers,  and  accepted  users  of 
California  almonds  may  be  classified  as 
small  entities. 

This  action  amends  the  rules  and 
regulations  established  under  the 
marketing  order  for  California  almonds 
to  specify  requirements  for  accepted 
users.  Accepted  users  are  almond 
crushers,  feeders,  feed  manufacturers,  or 
other  dealers  in  nut  wastes  who  receive 
low  quality  almonds  from  handlers  and 
dispose  of  those  almonds  in  low  value 
ouUets. 

This  action  will  require  potential 
accepted  users  to  complete  an 
application  and  a  business  data  sheet  in 
order  to  qualify  for  accepted  user  status. 
It  is  estimated  that  the  application  will 
take  less  than  two  minutes  to  complete 
and  that  the  business  data  sheet  will 
take  less  than  five  minutes  to  complete. 
This  action  will  also  require  accepted 
users  to  obtain  a  pubhc  weighmaster 
certificate  for  each  lot  of  almonds 
received  from  handlers  and  to  submit 
this  certificate  to  the  Board  along  with 
the  Board's  Form  8.  It  is  expected  that  it 
will  cost  accepted  users  $3.00  to  $5.00  to 
have  each  lot  weighed  and  certified  and 
that  about  300  lots  will  require 
certiflcation  each  year,  divided  among 
about  54  accepted  users.  It  is  estimated 
that  it  will  take  accepted  users  less  than 
two  minutes  to  submit  each  certificate  to 
the  Board. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Information  collection  requirements  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  No.  0581-0071. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  April  27, 1988  (53 
FR 15048).  Written  comments  were 
invited  from  interested  persons  until 
May  27. 1988.  Comments  were  received 
from  Peggy  M.  Leong,  manager  of  the 
Board,  and  Steven  W.  Easter,  vice 
president  for  Member  and  Government 
Relations  for  Blue  Diamond  Growers. 

This  final  rule  revises  §  981.442  of 
"Subpart — ^Administrative  Rules  and 
Regulations."  The  final  rule  is  based  on 
a  unanimous  recommendation  of  the 
Board,  the  two  comments,  and  upon 
other  available  information. 

Section  981.42  of  the  order  provides 
that  handlers  shall  deliver  a  quantity  of 
almond  kernels  equal  to  their  inedible 
disposition  obligation  to  the  Board  or 
Board  accepted  crushers,  feed 
manufacturers,  or  feeders.  A  handler's 
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inedible  disposition  obligation  is  the 
percentage  of  inedible  kernels  in  lots 
received  by  such  handler  during  a  crop 
year,  as  determined  by  the  Federal-State 
Inspection  Service  (inspection  agency), 
less  any  tolerance  in  effect  for  the  crop 
year.  Section  981.42  also  provides  that 
the  Board  may  establish  rules  and 
regulations  necessary  to  the 
administration  of  these  provisions. 

Paragraph  981.442(a)(1)  of  such  rules 
and  regulations  provides  that  handlers 
shall  meet  their  disposition  obligations 
by  delivering  packer  pickouts,  kernels 
rejected  in  blanching,  pieces  of  kernels, 
meal  accumulated  in  manufacturing,  or 
other  material  to  crushers,  feed 
manufacturers,  feeders,  or  other  dealers 
in  nut  wastes  on  record  with  the  Board 
as  accepted  users.  This  action  adds  a 
new  paragraph  (a)(7)  to  §  981.442  to 
specify  requirements  for  becoming  an 
accepted  user  of  record  with  the  Board. 

One  of  these  requirements  will  require 
potential  accepted  users  to  file  an 
application  with  the  Board,  as  is  current 
practice.  This  application  will  be  in  the 
form  of  an  agreement  whereby  accepted 
users  agree  not  to  dispose  of  any 
almonds  in  human  consumption  outlets 
and  to  allow  Board  employees  to  enter 
applicants'  premises  at  any  reasonable 
time  to  observe  the  storage  or 
disposition  of  almond  material  and 
examine  and  audit  applicants'  records  of 
almond  transactions.  Accepted  users 
will  also  agree  to  obtain  Form  8  from 
handlers  for  each  lot  of  material 
received  and,  upon  crushing,  mixing,  or 
feeding  the  almonds,  to  execute  Part  B 
of  the  form  and  mail  it  promptly  to  the 
Board.  Handlers  currently  complete  Part 
A  of  Form  8  for  each  lot,  providing 
information  such  as  the  net  kemelweight 
of  the  lot  as  obtained  from  the 
inspection  agency  pursuant  to 
§  981.442(a)(5)  of  the  regulations  and  the 
total  weight  of  the  lot.  As  is  current 
practice,  the  accepted  user  will  certify 
on  Part  B  of  Form  8  that  the  material  has 
been  crushed  into  oil.  mixed  into  feed, 
or  fed  directly  to  livestock.  Accepted 
users  will  also  acknowledge  that  their 
status  as  an  accepted  user  could  be 
revoked  at  any  time  if  the  accepted  user 
violates  the  terms  of  the  agreement. 

This  Final  rule  will  also  require 
accepted  users  to  submit  a  business 
data  sheet  to  the  Board.  The  sheet  will 
include  such  information  as  the 
accepted  user's  name,  mailing  address, 
telephone  numbers,  type  of  business, 
location  of  the  accepted  user's  facility, 
and  the  names  of  the  principals  involved 
in  the  business.  This  information  is 
necessary  so  that  the  Board  knows 
where  disposition  is  to  take  place  and 
how  to  contact  those  ofFicials 


responsible  for  disposition  in  order  for 
the  Board  to  monitor  proper  disposal  of 
inedible  almonds.  Finally,  this  action 
will  require  accepted  users  to  obtain  a 
public  weighmaster  weight  certificate 
for  each  lot  of  almonds  received  from 
handlers  and  attach  a  copy  of  the 
certificate  to  the  corresponding  Form  8 
submitted  to  the  Board.  Public 
weighmasters  are  o^icials  of  the  State 
of  California,  who  will  weigh  each 
almond  lot  on  scales  certified  as 
accurate  by  the  State  of  California  to 
within  0.2  percent.  Customarily,  lots  are 
also  weighed  at  the  handler's  facility  on 
public  scales  which  are  also  certified  as 
accurate  to  within  0.2  percent.  This 
requirement  will  allow  the  Board  to 
compare  the  weight  of  a  lot  at  the 
handler's  facility  with  the  weight  of  the 
same  lot  upon  receipt  by  the  accepted 
user. 

The  proposed  rule  stated  that  in  cases 
where  the  two  weights  differ  by  more 
than  0.4  percent,  it  would  appear  that 
the  integrity  of  the  lot  is  subject  to 
question.  Therefore,  it  was  proposed 
that  handlers  not  receive  credit  against 
their  inedible  disposition  obligations  for 
such  lots.  However,  Commenter  Easter, 
who  supported  the  proposal  in  general, 
objected  to  the  0.4  percent  tolerance. 
This  commenter  stated  that  the  0.4 
percent  tolerance  was  too  restrictive 
and  that  the  two  weights  could  vary  by 
more  than  0.4  percent  due  to  factors 
such  as  variation  between  scales,  gain 
or  loss  of  moisture  content,  and  spillage. 
The  commenter  stated  that  for  the 
period  July  1987  through  February  1988. 
Blue.  Diamond  Growers  shipped  60  lots 
which  had  a  weight  difference  of 
between  0.54  percent  and  1.40  percent. 
The  commenter  requested  that  the 
weight  tolerance  be  increased  from  0.4 
percent  to  2.0  percent.  Since  in  our  view 
a  2.0  percent  tolerance  would  be 
restrictive  enough  to  still  deter  the 
disposition  of  almonds  intended  for 
shipment  to  inedible  outlets  in  lesser 
quantities  than  determined  by  the 
inspection  agency,  this  change  has  been 
adopted.  Therefore,  under  this  action 
handlers  will  not  receive  credit  against 
their  inedible  disposition  obligations  for 
lots  where  the  difference  between  the 
weights  on  the  handler's  and  the 
accepted  user's  public  weighmaster 
weight  certificates  is  more  than  2.0 
percent. 

A  provision  in  the  proposal  would 
have  allowed  the  inspection  agency 
rather  than  a  public  weighmaster  to 
issue  a  weight  certificate  in  cases  where 
lots  are  inspected  at  the  accepted  user's 
facility  by  the  inspection  agency  in 
order  to  determine  their  kemelweight 
content.  Section  981.442(a)(5)  of  the 


order  provides  that  this  inspection  may 
take  place  at  either  the  handler's  facility 
or  the  accepted  user's  facility. 
Commenter  Leong  stated,  however,  that 
the  inspection  agency  is  not  authorized 
to  issue  weight  certificates  and  that  such 
certificates  should  be  issued  by  a  public 
weighmaster.  The  inspection  agency  has 
verified  that  the  commenter  is  correct. 
Therefore,  the  change  is  adopted  and  all 
weight  certificates  required  pursuant  to 
this  action  must  be  issued  by  a  public 
weighmaster. 

In  addition,  a  change  for  clarity  is 
made  in  this  final  rule  to  reflect  that  the 
accepted  user  eligibility  is  subject  only 
to  the  criteria  as  specified  in  the  new 
provision  in  the  regulations. 

The  new  requirements  established  by 
this  rule  are  intended  to  improve 
marketing  order  compliance  by  helping 
to  ensure  that  inedible  disposition 
almonds  are  disposed  of  properly.  This 
action  provides  necessary  safeguards  to 
prevent  handlers  from  diverting  inedible 
disposition  almonds  after  inspection, 
and  then  shipping  those  almonds  into 
edible  channels.  Accepted  users  may  be 
intentionally  or  unintentionally 
disposing  of  lesser  quantities  of  almonds 
than  determined  by  the  inspection 
agency  as  reported  by  handlers  on  Form 
8.  This  action  should  help  prevent  such 
practices. 

After  consideration  of  all  relevant 
matter  presented,  including  the  Board's 
recommendation,  the  comments 
received,  and  other  available 
information,  it  is  found  that  the  changes 
hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  California,  Marketing 
agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  981  is  amended  as 
follows: 

PART  981— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Pari  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C.  eoi-«74. 

2.  Amend  {  981.442  by  adding  a  new 
paragraph  (a)(7)  to  read  as  follows: 

Nol«. — This  section  will  be  published  in  the 
annual  Code  of  the  Federal  Regulations. 

§981.442    QuaHtycontroL 

(a)  •  •  * 

(7)  Accepted  Users.  An  accepted 
user's  eligibility  shall  be  subject  to  the 
following  criteria: 

(i)  Completion  of  an  application  with 
the  Board  for  accepted  user  status; 
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(ii)  Submission  of  a  business  data 
sheet  to  the  Board:  and 

(iii)  The  accurate  and  prompt 
submission  of  ABC  Form  8  Part  B  to  the 
Board  for  each  lot  of  almonds  received, 
supported  by  a  public  weighmaster 
weight  certificate  issued  at  the  request 
of  the  accepted  user  at  the  time  of 
receipt 

The  eligibility  of  accepted  users  shall  be 
reviewed  annually  by  the  Board. 
Handlers  will  not  receive  credit  towards 
their  disposition  obligations  pursuant  to 
paragraph  (a)(4)  of  this  section  for  lots 
where  the  difference  between  the  weight 
of  the  lot  reported  by  the  inspection 
agency  on  ABC  Form  8  and  the  weight 
of  the  lot  reported  on  the  public 
weighmaster  weight  certificate  exceeds 
2.0  percent. 

Dated:  |uly  8. 1988. 
Charles  R.  Brader. 

Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  88-15715  Filed  7-12-88;  8:45  am] 

BMXING  CODE  941IM»-M 


Aninuil  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

IDocket  No.  87-1691 
Vaccinating  Birds  in  Quarantine 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 

summary:  We  are  permitting  birds  in 
privately  operated  commercial  bird 
quarantine  facilities  to  be  vaccinated 
against  certain  diseases  by  use  of 
certain  licensed  vaccines.  Only  licensed 
veterinarians  under  the  supervision  of  a 
veterinarian  employed  by  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  will  be  authorized  to  vaccinate 
the  birds  in  question.  Available 
evidence  indicates  that  vaccinations 
will  increase  the  survival  rate  of 
imported  birds  without  interfering  with 
procedures  used  to  isolate  Newcastle 
disease,  avian  influenza,  and  other 
hemagglutinating  viruses  of  poultry. 
EFFECTIVE  DATE!  August  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT! 
Harvey  A.  Kryder,  Jr.,  Senior  Staff 
Veterinarian,  Import-Export  and 
Emergency  Planning  Staff,  VS,  APHIS. 
USDA,  Room  809,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-8695. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  document  published  in  the 


Federal  Register  on  September  18, 1987 
(52  FR  35271-35272,  Docket  No.  86-089), 
we  proposed  to  amend  the  regulations  in 
9  CFR  Part  92  (referred  to  below  as  the 
regulations)  to  permit  birds  in  privately 
operated  commercial  bird  quarantine 
facilities  to  be  vaccinated  against 
certain  diseases  by  use  of  vaccines 
licensed  by  Veterinary  Services  (VS). 

We  received  258  comments  on  the 
proposal  during  the  public  comment 
period,  which  ended  November  17, 1987. 
All  of  the  comments  were  favorable; 
supplementary  issues  raised  by 
commenters  are  discussed  below. 

Based  on  the  rationale  set  forth  in  the 
proposal  and  in  this  document,  and 
except  for  miscellaneous  changes 
described  below,  we  are  adopting  the 
proposal  as  a  fmal  rule. 

Miscellaneous 

In  our  proposed  rule  we  proposed  to 
redesignate,  for  the  purpose  of  clarity, 
certain  footnotes  in  §  92.11.  This 
redesignation  is  being  made  in  another 
document.  We  are  therefore  leaving  it 
out  of  our  final  rule. 

Conunents 

We  received  one  comment  which 
noted  that  a  proposed  requirement — that 
birds  in  quarantine  be  vaccinated  only 
by  licensed  veterinarians  under  the 
direct  supervision  of  an  APHIS 
veterinarian — would  be  impractical  if 
strictly  interpreted.  We  are  making  no 
change  in  the  final  rule  based  on  this 
comment.  We  did  not  mean  to  imply 
that  licensed  veterinarians  must  be 
physically  observed  by  APHIS 
veterinarians  while  they  administer 
vaccines.  Instead,  the  term  "direct 
supervision"  is  intended  to  mean  that 
the  approval  of  an  APHIS  veterinarian 
is  required  concerning  which  birds  are 
to  be  vaccinated,  the  types  of  vaccines 
to  be  used,  when  the  vaccinations  are  to 
occur,  and  any  other  vaccine-related 
procedures  the  APHIS  veterinarian 
determines  to  be  necessary  to  his  or  her 
effective  supervision  of  the  vaccination 
process. 

We  also  received  a  number  of 
comments  advising  that  dead  viruses 
should  be  used  in  the  vaccines.  We  are 
making  no  changes  in  the  final  rule 
based  on  these  comments.  Using  a  live 
but  attenuated  virus  in  a  vaccine  is 
sometimes  necessary  in  those  instances 
where  a  dead  virus  would  not  produce 
the  necessary  immunogenic  response  in 
the  animal  being  vaccinated.  The 
commenters,  however,  appear  to  be 
concerned  that  the  use  of  a  live  virus  in 
a  vaccine  could  cause  an  outbreak  of  the 
very  disease  the  vaccine  was  meant  to 
prevent.  The  possibility  of  this 


happening  is  remote,  because  the  USDA 
has  set  up  very  strict  vaccine  testing 
procedures,  as  described  in  9  CFR  Part 
113,  which  ensure  that  vaccines  are  safe, 
yet  effective. 

Executive  Order  12291  and  Regulatovy 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Only  50  to  60  importers — 
approximately  5  of  them  large  entities 
and  the  remainder  small  entities — ^may 
be  affected  by  this  rule.  Under  this  rule, 
the  use  of  vaccines  will  be  optional: 
importers  will  be  affected  by  this  rule 
only  if  they  choose  to  use  vaccines. 

We  estimate  that  the  amount  of 
vaccine  needed  to  vaccinate  one  bird 
will  cost  1  or  2  cents,  at  the  most.  Other 
costs  associated  with  the  vaccination 
process,  such  as  the  cost  of  syringes, 
will  bring  the  total  cost  of  vaccinating 
one  bird  to  approximately  10  cents.  We 
estimate  that  the  largest  bird  importer 
will  vaccinate  roughly  100,000  birds  per 
year,  with  other,  smaller  importers 
vaccinating  considerably  fewer  birds. 
This  would  bring  the  largest  importer's 
total  vaccination  costs  to  approximately 
$10,000  per  year.  However,  using 
vaccines  should  increase  the  survival    \ 
rate  of  birds,  resulting  in  greater  profits. 
These  increased  profits  should  more 
than  offset  the  costs  involved  in 
vaccinating  the  birds. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
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U.S.C.  3501  et  seq.]  and  have  been 
assigned  0MB  control  number  0579- 
0040. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products, 
Quarantine,  Transportation,  Wildlife. 

Accordingly,  9  CFR  Part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  Part  92  is 
revised  to  read  as  follows: 

AuUiority:  7  U.S.C.  1622;  19  U.S.C.  1306:  21 
U.S.C.  102-105.  Ill,  134a.  134b,  134c  134d, 
134f,  and  135:  31  U.S.C.  9701;  7  CFR  2.17,  2.51, 
and  371.2(d). 

2.  Section  92.11  is  amended  by 
revising  paragraph  (f)(3)(ii)(B)  to  read  as 
follows: 

§  92.1 1    Ouarantin*  raquircmants. 

***** 

m*  *  * 
(3)  *  •  * 

(ii)*  *  • 

(B)  The  birds  may  be  vaccinated 
during  quarantine  only  with  a  vaccine 
that  has  been  approved  by  the 
Administrator,  and  is  administered  by  a 
licensed  veterinarian  under  the  direct 
supervision  of  a  veterinarian  employed 
by  the  Animal  and  Plant  Health 
Inspection  Service.  The  Administrator 
will  approve  a  vaccine  if: 

[1]  The  vaccine  is  licensed  by  the 
Animal  and  Plant  Health  Inspection 
Service  in  accordance  with  S  102.5  of 
this  chapter;  and 

(2)  The  vaccine  is  not  one  that  is  used 
to  prevent  Newcastle  disease,  avian 
influenza,  or  any  other  hemagglutinating 
virus  of  poultry.* 


*  A  list  of  approved  vaccines  is  available  from  the 
Import-Export  Operations  Staff.  Veterinary 
Services,  APHIS,  USDA.  Room  764.  Federal 
Building,  6505  Belcrest  Road.  Hyaltsville.  MD  20782. 


Done  in  Washington,  DC  this  8th  day  of 
July  1988. 
JaniM  W.  Glosser. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[PR  Doc.  88-15717  Filed  7-li-«8:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Correctiona  in  Modification  of  Size 
Standarda  to  Make  Exiating  Size 
Standarda  Compatible  With  1M7 
Standard  Induatrial  Claaaificatlon 
Syatem;  Correction 

agency:  Small  Business  Administration. 
ACTION:  Final  rule;  corrections. 

summary:  This  document  corrects  a 
Final  Rule  published  on  May  25, 1988,  in 
the  Federal  Register  (53  FR  18821)  by 
which  the  Small  Business 
Administration  (SBA)  modified  its  size 
standards  to  conform  with  the  revision 
of  the  Standard  Industrial  Classification 
(SIC)  System  which  became  effective  on 
January  1, 1987.  The  most  important 
correction  amends  the  effective  date  of 
the  rule  to  July  1, 1988  from  July  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Odendahl.  Size  Standards  Staff, 
U.S.  Small  Business  Administration, 
1441  "L"  Street  NW..  Rm-601. 
Washington.  DC  20416.  (202)  653-6373. 

•UPPUMENTARV  INFORMATION:  On  May 
25. 1988.  the  SBA  published  a  Final  Rule 
which  modified  SBA's  size  standards  as 
codified  in  13  CFR  121.2  to  conform  with 
the  revised  SIC  system.  The  changes  set 
forth  below  correct  errors  which 
appeared  in  the  May  25, 1988 
publication. 

Accordingly,  the  following  corrections 
are  made  to  the  fmal  rule  appearing  in 
the  May  25, 1988.  issue  of  the  Federal 
Register  (53  FR  18821). 

Page  18821 

(1)  The  effective  date  is  changed  from 
"July  1, 1987"  to  "July  1. 1988." 

Page  18828 

(1)  The  description  for  SIC  code  3728 
reads  "Aircraft  Parts  and  Auxiliary 
Equipment,  N.E.C."  with  no  following 
footnote.  It  should  read  "Aircraft  Parts 
and  Auxihary  Equipment,  N.E.C."" 

(20)  The  description  for  SIC  code  3842 
reads  "Orthopedic.  Prosthetic,  and 
Surgical  Applicances  and  Supplies."  It 
should  read  "Orthopedic.  Prosthetic,  and 
Surgical  Appliances  and  Supplies." 


Page  18829 

(1)  The  SIC  for  descriptive  title  "Deep 
Sea  Foreign  Transportation  of  Freight" 
reads  "4412."  It  should  read  "4412*." 

Page  18830 

(1)  The  description  for  SIC  code  5189* 
reads  "Chemical  and  Allied  Products, 
N.E.C."  It  should  read  "Chemicals  and 
Allied  Products,  N.E.C." 

Page  18834 

(1)  The  period  is  omitted  in  footnote 
17,  second  paragraph,  third  sentence.  It 
should  read  "As  services,  these 
activities  must  each  be  in  a  separate 
industry." 

(2)  The  period  is  omitted  in  footnote 
19,  fourth  paragraph,  second  line.  It 
should  read  "*  *  *  of  1,500  employees 
shall  apply." 

(3)  The  period  is  omitted  in  footnote 
19,  fifth  paragraph,  end  of  first  sentence. 
It  should  read  "*  *  *  a  size  standard  of 
1,000  employees  shall  apply." 

Dated:  )une  27. 1988. 
JaoMS  Abdnor, 

Administrator,  U.S.  Small  Business 
Administration. 

|FR  Doc.  88-15586  Filed  7-12-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratton 

14  CFR  Part  71 

(AirtpwM  Docket  No.  88-ASO-4) 

Reviaion  of  Transition  Area, 
Lawrenceville,  GA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  revises  the 
Lawrenceville.  Georgia,  Transition  Area 
by  correcting  the  geographic  position 
coordinates  of  the  airport,  changing  the 
airport  name  from  Gwinnett  County  to 
Gwinett  County-Briscoe  Field  Airport, 
deleting  the  extension  either  side  of  the 
Norcross  VORTAC  077°  radial  and 
adding  a  new  arrival  area  extension  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  VOR/DME  standard 
instrument  approach  procedure  utilizing 
the  Peachtree  VOR/DME. 

EFFECTIVE  DATE:  0901  u.t.c,  September 
22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters,  Airspace  Section. 
Airspace  and  Procedure  Branch,  Air 
Traffic  Division.  Federal  Aviation 
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Administration,  P.O.  Box  20636.  Atlanta. 
Georgia  30320:  telephone:  (404)  763-7646. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  26, 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  Lawrenceville,  Georgia,  Transition 
Area  (53  FR  14817).  This  action  will 
correct  the  geographic  position 
coordinates  of  the  airport,  change  the 
airport  name  from  Gwinnett  Coimty  to 
Gwinnett  County-Briscoe  Field  Airport, 
delete  an  arrival  area  extension  either 
side  of  the  Norcross  VORTAC  077* 
radial  and  add  a  new  extension  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  VOR/DME  standard 
instrument  approach  procedure  utilizing 
the  Peachtree  VOR/DME.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Lawrenceville,  Georgia,  Transition  Area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequency  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  mc.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854: 49  U.S.C.  106(8) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Lawrenceville,  GA  |Revised| 

By  deleting  the  existing  description  and 
substituting  the  following:  "That  airspace 
extending  upward  from  700'  above  the 
surface  within  a  6-mile  radius  of  the 
Gwinnett  County-Briscoe  Field  Airport  (Lat. 
33''58'47"  N..  Ix)ng.  83°57'50"  W.:  within  2 
miles  either  side  of  the  Peachtree  VOR/DME 
(Lat.  33°52'32"  N..  Long  84*'ir56"  W.)  069' 
radial,  extending  from  the  6-mile  radius  area 
to  9  miles  west  of  the  airport." 

Issued  in  East  Point,  Georgia.  July  1, 1988. 
WilUam  D.  Wood, 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 
July  1. 1988. 
|FR  Doc.  88-15615  Filed  7-12-88;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  201 

[ReleaM  No*.  33-6783;  34-25893;  3S-24676; 
39-2175;  10-16476;  IA-1127;  File  No.  S7-26- 
861 

Disciplinary  Proceedings  Involving 
Professionals  Appearing  or  Practicing 
Before  the  Commission 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule  amendment. 

summary:  The  Securities  and  Exchange 
Commission  is  adopting  an  amendment 
to  Rule  2(e)(7)  of  its  Rules  of  Practice, 
the  provision  governing  whether 
hearings  in  proceedings  against 
professionals  under  that  Rule  are  public 
or  nonpublic.  Prior  to  the  adoption  of 
this  amendment.  Rule  2(e)(7)  provided 
that  such  administrative  proceedings 
would  be  nonpublic  unless  the 
Commission  otherwise  ordered.  The 
Commission  has  determined  that  the 
benefits  of  public  proceedings  outweigh 
the  potential  harms  identified  by  the 
commentators.  The  amendment  provides 
that  Rule  2(e)  proceedings  shall  be 
public  unless  the  Commission  otherwise 
orders. 


EFFECnVE  date:  August  12, 1988.  The 
amendment  to  Rule  2(e)  will  apply  to 
proceedings  that  are  authorized  and 
instituted  by  the  Commission 
subsequent  to  the  effective  date  of  the 
amendment.  Rule  2(e)  proceedings 
authorized  prior  to  the  effective  date  of 
the  amendment,  but  not  instituted  by 
that  date,  will  not  be  subject  to  the 
amended  provision. 

FOR  FURTHER  INFORMATION  CONTACT 

Emily  P.  Gordy.  Esq.,  (202)  272-2422, 
Office  of  the  General  Counsel  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW.,  Mail  Stop  6-6.  Washington, 
DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Securities  and  Exchange 
Commission  is  amending  Rule  2(e)(7)  of 
its  Rules  of  Practice.  17  CFR  201.2(e)(7). 
Rule  2(e)  governs  Commission 
administrative  disciplinary  proceedings 
against  professionals,  such  as  attorneys 
and  accountants,  who  practice  before 
it.*  Since  1971,  Rule  2(e)(7)  has  provided 


'  Rule  2(e)(1)  generally  governs  suspensions  and 
bars  from  practice  liefore  the  Commission,  and 
provides  that: 

(1)  The  Commission  may  deny,  temporarily  or 
permanently,  the  privilege  of  appearing  or  practicing 
before  it  in  any  way  to  any  person  who  is  found  by 
the  Commission  after  notice  of  and  opportunity  for 
hearing  in  the  matter  (i)  not  to  possess  the  requisite 
qualifications  to  represent  others,  or  (ii)  to  tie 
lacking  in  character  or  integrity  or  to  tiave  engaged 
in  unethical  or  improper  professional  conduct,  or 
(iii)  to  have  willfully  violated,  or  willfully  aided  and 
al>etted  the  violation  of  any  provision  of  the  Federal 
securities  laws  (15  U.S.C.  77b  to  608-20).  or  the  rules 
and  regulations  thereunder. 

17CFR2m.2(e)(l). 

Rule  2(e|(2|  governs  suspensions  from  appearing 
before  the  Commission  for  attorneys  who  are 
suspended  or  disbarred  by  any  federal  or  state 
court,  for  accountants,  engineers  or  other  experts 
whose  licenses  have  tjeen  revoked,  or  for  persons 
convicted  of  a  felony  or  misdemeanor  involving 
moral  turpitude.  17  CFR  201.2(e)(2). 

Rule  2(e)(3)(i|  governs  temporary  suspensions  and 
provides  that: 

(3)(i)  The  Commission,  with  due  regard  to  the 
public  interest  and  without  preliminary  hearing, 
may  by  order  temporarily  suspend  from  appearing 
or  practicing  before  it  any  attorney,  accountant, 
engineer,  or  other  professional  or  expert  who.  on  or 
after  |uly  1, 1971.  has  been  by  name: 

(a)  Permanently  enjoined  by  any  court  of 
competent  jurisdiction  by  reason  of  his  misconduct 
in  an  action  brought  by  the  Commission  from 
violation  or  aiding  and  abetting  the  violation  of  any 
provision  of  the  Federal  securities  laws  (15  U.S.C. 
77a  to  80t>-20)  or  of  the  rules  and  regulations 
thereunder:  or 

(b)  Found  by  any  court  of  competent  jurisdiction 
in  an  action  brought  by  the  Commission  to  which  he 
is  a  party  or  found  by  this  Commission  in  any 
administrative  proceeding  to  which  he  is  a  party  to 
have  violated  or  aided  and  abetted  the  violation  of 
any  provision  of  the  Federal  securities  laws  (IS 
U.S.C.  77a  to  80b-20)  or  the  rules  and  regulations 
thereunder  (unless  the  violation  was  found  not  to 
have  t)een  willful). 

17  ere  201.2(e)(3)(i). 
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that  Rule  2(e)  proceedings  "shall  be  non- 
public unless  the  Commission  on  its  own 
motion  or  the  request  of  a  party 
otherwise  directs."  *  Those  proceedings 
become  public  once  an  administrative 
law  judge  finds  a  basis  for  imposing  a 
sanction  against  a  respondent. 

On  September  29, 1986,  the 
Commission  proposed  alternative 
amendments  to  Rule  2(e)(7).'  The 
Proposing  Release  identified  and  sought 
comment  on  three  alternative 
approaches  to  amending  Rule  2(e)(7): 

(1)  Amending  the  Rule  to  provide  that 
Rule  2(e)  hearings  shall  be  public  unless 
the  Commission,  at  any  time  during  the 
proceedings,  on  its  own  motion  or  at  the 
request  of  a  party,  otherwise  directs: 

(2)  Amending  the  Rule  to  provide  that 
hearings  in  specified  classes  of 
proceedings  shall  be  public;  or 

(3)  Amending  the  Rule  to  provide  that 
the  Commission  will  determine  whether 
to  hold  public  hearings  on  a  case-by- 
case  basis. 

The  Conunission  also  sought 
comments  on  other  possible  approaches, 
including  conunents  on  whether  Rule 
2(e)(7)  should  remain  in  its  present 
form.* 

The  Commission  believes  that  the 
beneflts  of  public  proceedings  outweigh 
the  potential  harms  identified  by  the 
commentators  and  has  determined  to 
amend  Rule  2(e)(7)  to  provide  for  public 
proceedings.  The  Commission  has 
determined  to  adopt  the  first  alternative 
amendment,  which  contains  a 
presumption  in  favor  of  public 
proceedings  while  allowing  flexibility 
for  nonpublic  proceedings  under 
appropriate  circumstances. 

IL  Discussion 

As  discussed  below,  there  are  a 
number  of  reasons  supporting  public 
Rule  2(e)  proceedings.  Public 
proceedings  will  avoid  the  appearance 
that  the  Commission  favors  Rule  2(e) 
respondents  over  respondents  in 
proceedings  conducted  against 
securities  professionals  and  others,  and 


*  Securiliei  Act  Releaie  Na  5147  (May  ia  1971). 
Prior  to  1971,  Rule  2(e)  did  not  indicate  whether 
proceedings  would  be  public  or  nonpublic,  although 
proceedings  during  that  time  generally  were 
nonpublic 

*  Securities  Act  Release  No.  6862  (Sept.  29. 1086). 
36  SEC  Docket  1161  (Oct.  14. 1966)  ("Proposing 
Release").  The  Conunission  also  published  proposed 
amendments  to  Rule  2(e)(7)  in  1974.  At  that  time,  the 
Commission  solicited  conunents  on  a  proposal  to 
make  Rule  2(e)  proceedings  public  unless  the 
Commission  ordered  otherwise.  Securities  Act 
Release  No.  M77  (April  5. 1974).  4  SEC  Docket  34 
(April  le.  1974).  On  March.  4, 1975.  the  Commission 
withdrew  that  proposal  to  amend  the  rule. 
Securities  Act  Release  No.  5572  (March  4, 1975).  6 
SEC  Docket  374  (March  19. 1975). 

*  See  Securities  Act  Release  No.  8662  (Sept.  29. 
1986). 


will  also  remove  the  incentive  Rule  2(e) 
respondents  have  to  delay  proceedings 
for  reasons  unrelated  to  the  merits  of  the 
case  at  issue.  In  addition,  public 
proceedings  will  provide  professionals 
and  the  public  with  knowledge  of 
conduct  that  the  Commission  has 
determined  warrants  the  institution  of  a 
proceeding  and  reduce  the  risk  of 
misperceptions  concerning  the 
culpability  of  possible  Rule  2(e) 
respondents  when  the  professional's 
client  is  charged,  but  to  the  public's 
knowledge,  no  action  is  taken  against 
the  professional.  Public  proceedings  will 
also  provide  increased  public  and 
Congressional  oversight  of  the 
Commission's  application  of  Rule  2(e). 
Such  oversight  will  then  be  comparable 
to  that  applied  to  other  administrative 
proceedings  conducted  by  the 
Commission. 

Commentators  raised  concerns  about 
repute  tional  damage,  due  process,  the 
lack  of  specific  professional  standards 
of  conduct,  and  whether  policy 
considerations  favor  public  access  to 
this  type  of  governmental  process  and  to 

Erofessional  discipline.  The  Commission 
as  concluded  that  the  concerns  raised 
by  the  commentators  are  outweighed  by 
the  benefits  of  public  proceedings. 

A.  Benefits  of  Public  Proceedings 

Four  reasons  support  public  Rule  2(e) 
disciplinary  proceedings.  First,  virtually 
all  other  administrative  proceedings 
brought  by  the  Commission  (including 
those  against  brokers,  dealers, 
investment  advisers,  and  public 
companies)'  and  all  Commission 
injunctive  actions  are  public.  The 
Commission  believes  that  conducting 
private  proceedings  against  accountants 
and  attorneys,  while  at  the  same  time 
providing  for  public  proceedings  against 
other  persons  such  as  securities 
professionals,  creates  the  appearance 
that  the  Commission  is  according 
favored  treatment  to  respondents  in 
Rule  2(e)  proceedings.  This  appearance 
of  favoritism  detracts  from  the  integrity 
of  the  Commission's  processes.  With 
respect  to  the  issue  of  whether  the 
proceeding  should  be  public 
commentators  were  unable  to  identify 
any  compelling  reason  to  distinguish 
between  Rule  2(e)  proceedings  and 
proceedings  against  brokers,  dealers, 
investment  advisers,  and  others. 

Second,  the  Commission  believes  that 
private  Rule  2(e)  proceedings  create  an 
incentive  for  delay.  Respondents  have 
an  incentive  to  delay  private 
proceedings  more  than  public  ones 
because,  in  the  event  respondents  are 


sanctioned  in  a  Rule  2(e)  proceeding,  the 
long  lapse  of  time  between  the  time  of 
the  violation  and  the  time  the  sanction  is 
imposed,  which  is  the  first  public  notice 
of  the  proceeding,  helps  create  the 
impression  that  the  matter  is  stale  and 
irrelevant  to  the  professional's  current 
practice.  This  incentive  to  delay  can,  for 
reasons  unrelated  to  the  complexity  of  a 
proceeding,  add  substantially  to  the 
costs  of  litigating  a  matter  and  does  not 
promote  the  prompt  and  fair  resolution 
of  Commission  administrative 
proceedings.  Moreover,  since  other 
Commission  administrative  proceedings 
are,  as  noted  above.  pubUc  this  change 
will  put  Rule  2(e)  respondents  on  an 
equal  footing  with  other  respondents 
with  respect  to  whether  delay  is 
advantageous. 

Third,  there  is  considerable  public  and 
professional  interest  in  the  standards 
applied  by  the  Commission  in 
determining  to  commence  disciplinary 
proceedings.  The  decision  to  commence 
a  disciplinary  proceeding  most  certainly 
does  not  imply  that  the  allegations 
stated  in  the  order  instituting 
proceedings  will  be  upheld  by  the 
administrative  law  judge,  the 
Commission  on  appeal,  or  upon  judicial 
review.*  Professionals  and  members  of 
the  public  have  a  legitimate  interest  in 
learning,  on  a  timely  basis,  the  facts  and 
circumstances  that  may  lead  to  the 
institution  of  disciplinary  proceedings. 
Private  proceedings  may  create 
misperceptions  concerning  the 
Commission's  treatment  of 
professionals,  particularly  if  the 
professional's  cUent  has  been  publicly 
charged  and.  to  the  public's  knowledge, 
no  action  has  been  taken  against  the 
professional. 

Finally,  as  a  general  matter,  open  or 
public  adjudicatory  proceedings  are 
more  favored  in  the  law  than  are  closed 
proceedings.  As  discussed  in  more 
detail,  infra,  judicial  precedent  and  the 
governing  procedures  of  many 
organizations,  while  they  do  not 
mandate  public  Rule  2(e)  proceedings, 
provide  support  for  public  proceedings. 
At  bottom,  such  determinations  rest  on 
the  proposition  that  open  proceedings, 
with  attendant  public  scrutiny,  have  the 
effect  of  protecting  against  abuse  of 


*  See  Rule  11(b)  of  the  Commission's  Rules  of 
Practice.  17  GFR  201.11(b). 


•  See,  e.g..  Kivitz  v.  Securitiet  and  Exchange 
Commission,  475  F.2d 956  (DC.  Cir.  1973) 
(Commission  order  suspending  attorney  reversed  by 
the  court  of  appeals  and  remanded  with  directions 
to  vacate  order  and  dismiss  proceeding  on  groanda 
that  supporting  evidence  was  not  substantial):  In 
the  Matter  of  Carter  and  fohnson.  Securities 
Exchange  Act  Release  No.  17597  (Feb.  2S.  1981).  22 
SEC  Docket  292  (March  17. 1961)  (Administrative 
law  judge  decision  reversed  by  the  Commission  on 
basis  that  record  did  not  adequately  support 
findings  of  violative  conduct). 
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power  by  governmental  entities.^  Thus, 
public  scrutiny  of  Commission  actions 
resulting  from  open  proceedings  would 
provide  added  public  and  Congressional 
oversight  of  the  Commission's  use  of 
Rule  2(e). 

B.  Views  of  Commentators 

The  Commission  received  twenty-six 
letters  of  comment  in  response  to  the 
Proposing  Release.*  Twenty-four  of 
these  letters  were  from  accountants, 
attorneys  or  professional  associations  of 
accountants  and  attorneys.  As 
discussed  more  fully  below,  these 
twenty-four  commentators  generally 
oppose  amending  the  Rule.  One 
commentator,  an  academic,  favors 
amending  the  Rule  to  provide  for  public 
proceedings,  and  the  then  General 
Counsel  of  the  Commodity  Futures 
Trading  Commission  ("CFTC"), 
expresses  no  position  on  the 
advisability  of  public  or  private 
proceedings. 

As  an  initial  matter,  the  Commission 
notes  that  many  of  the  arguments  raised 
by  commentators  do  not  address  the 
issue  of  whether  Rule  2(e)  proceedings 
should  be  public  or  private,  but  instead 
question  the  authority  of  the 
Commission  to  initiate  such 
proceedings.  The  courts  have  upheld  an 
agency's  authority  to  discipline 
professionals  who  practice  before  it  as  a 
necessary  adjunct  to  the  agency's  power 
to  protect  the  public  and  the  integrity  of 
its  own  processes."  The  Commission's 


'  See.  e.g..  Globe  Newspaper  Co.  v.  Superior 
Court,  457  U.S.  596.  606  (1962):  Richmond 
Newspapers,  Inc.  v.  Virginia.  446  U.S.  555.  569-573 
(1980):  United  States  v.  Criden.  675  F.2d  55a  556  (3d 
Cir.  1962).  See  also  3  K.  Davis,  Administrative  Law 
Treatise  Section  14:13  (1980):  Brandeis.  Other 
People's  Money,  92  (1932)  ("Sunlight  is  said  to  be 
the  best  of  disinfectants:  electric  light  the  most 
efficient  policeman."). 

*The  letters  of  comment  and  Conunission  staffs 
Summary  of  Comments  are  available  for  public 
inspection  and  copying  at  the  Commission's  Public 
Reference  Room.  See  File  No.  57-28-86.  Seventeen 
letters  were  received  from  public  accountants:  two 
letters  were  received  from  attorneys;  five  letters 
were  received  from  professional  associations:  one 
letter  was  received  from  a  federal  agency:  and  one 
letter  was  received  from  an  associate  professor  of 
management. 

'See,  e.g.,  Davy  v.  Securities  and  Exchange 
Commission.  792  F.2d  1418  (9th  Cir.  1986)  (upholding 
the  Commission's  authority  under  Rule  2(e)  finding 
that  Davy,  an  accountant,  had  engaged  in  improper 
professional  conduct  and  had  willfully  violated  the 
federal  securities  laws):  Polydoroff  v.  Interstate 
Commerce  Commission,  773  F.2d  372  (D.C.  Cir.  1965) 
(upholding  the  ICC's  authority  to  police  the 
behavior  of  attorneys  appearing  before  it,  and  citing 
Touche  Ross  with  approval):  Touche  Ross  S-  Co.  v. 
Securities  and  Exchange  Commission.  609  F.2d  570 
(2d  Cir.  1979)  (sustaining  the  validity  of  Rule  2(e)  as 
a  necessary  adjunct  to  the  Commission's  power  to 
protect  the  integrity  of  its  administrative  procedures 
and  the  public  in  general):  and  cases  and  authorities 
cited  in  In  the  Matter  of  Carter  and  Johnson, 
Securities  Exchange  Act  Release  No.  17597  (Feb.  28. 
1981).  22  SEC  Docket  292.  293-294  (March  17, 1981). 


authority  to  institute  Rule  2(e) 
proceedings,  public  or  private,  is  not 
however,  the  issue  posed  in  this 
rulemaking. 

With  respect  to  the  proposed  public 
disciplinary  proceedings  under  Rule  2(e). 
the  comments  generally  address  the 
potential  harm  to  professional 
reputations,  due  process  considerations, 
the  lack  of  specific  professional 
standards  of  conduct,  and  whether  there 
is  a  preference  for  public  access  to 
governmental  processes  and 
professional  discipline. 

1.  Harm  to  Professional  Reputation 

The  reason  cited  most  frequently  by 
commentators  opposing  pulbic  Rule  2(e) 
proceedings  concerns  the  potential  that 
initiation  of  public  proceedings  might 
cause  irreparable  damage  to  a 
professional's  reputation,  regardles  of 
whether  the  charges  are  ultimately 
sustained.'"  Those  commentators  argue 
that  publicity  at  the  institution  of  a 
proceeding  is  as  damaging  to  a 
professional's  reputation  as  the 
imposition  of  a  sanction  after 
adjudiction  and,  thus,  damage  from  a 
public  proceeding  occurs  irrespective  of 
the  outcome  of  that  proceeding." 

The  Commission  recognizes  that  any 
public  proceeding  may  involve 
reputational  damage  to  the 
respondent**  At  the  same  time,  the 


•"See.  e.g..  letter  dated  December  18. 1986  from 
the  American  Institute  of  Certified  Public 
Accountants  ("AICPA  comment"):  letter  dated 
December  22. 1986  from  Arthur  Andersen  A  Co. 
("Arthur  Andersen  comment"):  letter  dated 
December  24. 1986  from  lack  G.  Wahlig  of 
McGladrey,  Hendrickson  ft  Pullen  ("McCladrey 
comment");  letter  dated  December  31. 1966  from 
)ohn  D.  Abemathy  of  Seidman  ft  Seidman 
("Seidman  &  Seidman  comment");  letter  dated 
January  2. 1967  from  Peat,  Marwick.  Mitchell  ft  Co. 
("Peat  Marwick  comment");  letter  dated  January  2. 
1987  from  Ernst  ft  Whinney  ("Ernst  ft  Whinney 
comment");  letter  dated  )anuary  2. 1987  from  Miller. 
Canfield.  Paddock  and  Stone  ("Miller  Canfield 
comment"):  letter  dated  January  5. 1987  from  Harris 
).  Amhowltz  and  )ames  ).  Quinn  of  Coopers  A 
Lybrand  ("Coopers  ft  Lybrand  comment");  letter 
dated  |anaary  7, 1987  from  Arthur  Yourig  ft  Co. 
("Arthur  Young  comment"):  letter  dated  January  26, 
1987  from  Richard  B.  Smith  and  George  W.  Bermant 
of  the  American  Bar  Association  and  letter  dated 
January  26. 1967  from  Lewis  S.  Black.  Jr.  and  Harvey 
L  Pitt  on  behalf  of  the  American  Bar  Association 
(since  the  two  letters  received  from  the  ABA 
express  substantially  similar  views  they  will 
hereinafter  be  referred  to  collectively  as  the  "ABA 
comments"  in  instances  when  they  express  similar 
views,  otherwise  the  letter  from  Lewis  S.  Black.  ]r. 
and  Harvey  L  Pitt  shall  be  referred  to  as  the 
"Black/Pitt  comment "). 

■ '  See  letter  dated  December  23, 1986  from  the 
Association  of  the  Bar  of  the  City  of  New  York: 
letter  dated  December  29, 1966  from  John  F.  Fixmer 
of  Wipfli.  Ullrich  ft  Co.  as  well  as  Ernst  ft  Whinney 
and  McGladrey  comments. 

■  *  The  status  of  a  Rule  2(e)  proceeding  as  a 
private  proceeding  does  not  mean  that  it  is 
undisclosed  outside  the  agency.  During  private  Rule 
2(e)  proceedings,  various  persons  in  addition  to 


Commission  believes  its  process  for  the 
authorization  of  proceedings  contains 
procedural  safeguards  designed  to 
provide  assurance  that  Commission 
decisions  to  institute  proceedings 
against  a  professional  are  based  on 
sufficient  grounds."  Moreover,  it  is 
important  to  note  that  virtually  all  other 
commission  administrative  proceedings 
and  all  Commission  injunctive  actions 
(even  if  they  involve  attorneys  and 
accountants)  are  publicly  instituted.  The 
commission  routinely  institutes  public 
proceedings  against  securities 
professionals,  such  as  brokers,  dealers, 
and  investment  advisers,  whos  business 
also  depends  upon  their  reputations.** 
Thus,  it  is  not  clear  that  there  is  a 
greater  need  to  protect  the  reputations 
of  respondents  in  Rule  2(e)  proceedings 
than  the  reputations  of  such  other 
professionals. 

Finally,  the  Commission  notes  that  the 
identity  of  a  potential  Rule  2(e) 
respondent  and  the  allegations 
concerning  the  potenital  respondent's 
conduct,  may  become  known  during  an 
enforcement  action  against  a  public 
company  that  is  a  client  or  former  client 
of  the  Rule  2(e)  respondent. 
Consequently,  the  commencement  of  a 
public  Rule  2(e)  proceeding  may  not 
have  substantial  additional  impact  on 
the  professional's  reputation. 

Commentators  further  assert  that 
public  Rule  2(e)  proceedings  can  invite 
private  litigation  against  the  named 
professionals,  before  any  wrongdoing  or 
unprofessional  conduct  is  foimd.**  As 


parties  and  Dieir  counsel,  such  as  witnesses  and 
potential  witnesses,  may  legitimately  be  informed  of 
the  allegations,  facts,  and  circumstances  involved  in 
the  case. 

"  See  infra  text  accompanying  notes  25-26. 

'*  Investors  often  base  their  decisions  to  invest 
on  the  reputation  of  the  securities  professionals.  Cf. 
Cartenberg  v.  Merrill  Lynch  Asset  ManagemenL 
Inc.,  694  F.2d  923.  929  n.  2  (2d  Cir.  1962)  (court  stated 
"many  shareholders  may  have  invested  in  the  fund 
on  the  strength  of  the  adviser's  reputation"); 
Kaufman  v.  Merrill  Lynch  Pierce,  Fenner  f' Smith, 
Inc.,  464  F.  Supp.  528,  535  (D.  Md.  1978)  (court  stated 
that  certain  investors,  believing  that  an  investment 
adviser  worked  with  the  brokerage  firm  of  Merrill 
Lynch,  relied  "to  a  certain  extent  on  the  reputation" 
of  the  firm):  The  Anderson  Co.  v.  John  P.  Chase. 
Inc..  (1974-1975J  Fed.  Sec  L  Rep.  (CCH)  |  95.009 
(March  12. 1975)  (the  court  stated  that  "Anderson's 
interest  in  Chase.  Inc.  stemmed  from  the  reputation 
of  that  firm  for  the  successful  management  of  the 
two  Funds  whose  investments  it  then  supervised"); 
see  also  Comment.  Financial  Columnists  as 
Investment  Advisers:  After  Lowe  and  Carpenter,  74 
Calif.  L.  Rev.  2061.  2073  n.  96  (December  1986) 
("investment  adviser's  success  largerly  dependent 
upon  reputation  for  honesty")  (citing  Note. 
Investment  Advisers  and  Disclosure  of  an  Intent  to 
Trade.  71  Yale  U  J.  1342. 1349  Uune  1962)). 

»  See  letter  dated  January'  5, 1987  from  Jake  L. 
Netterville  of  Postlethwaite  ft  Netterville.  as  well  as 
AICPA,  McGladrey  and  Arthur  Andersen 
comments. 
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noted  previously  and  discussed  in  more 
detail,  infra,  the  Commission's 
processes  are  designed  to  determine 
that  there  are  sufficient  grounds  upon 
which  to  base  commission  proceedings. 
In  addition,  many  private  Rule  2(e) 
proceedings  follow,  or  are  brought 
simultaneously  with,  public 
administrative  or  injunctive  proceedings 
against  other  parties,  and  the  identity  of 
any  attorney  or  accountant  involved  in 
the  underlying  conduct  can  usually  be 
ascertained  from  the  facts  disclosed  in 
those  public  proceedings.  Thus,  the 
decisions  to  initiate  litigation  made  by 
private  parties  who  believe  themselves 
aggrieved  by  conduct  underlying  a 
public  enforcement  action  are  often 
independent  of  whether  a  Rule  2(e) 
proceeding  is  private  or  public.** 

2.  Due  Process  Considerations 

Commentators  also  express  certain 
due  process  concerns.  At  bottom,  these 
concerns  appear  to  rest  largely  on 
general  skepticism  with  respect  to  the 
propriety  of  independent  agency 
adjudication.  Thus  commentators  argue 
that  it  is  unfair  for  the  Commission,  in 
Rule  2(e]  proceedings,  to  act  as  both 
complainant  and  adjudicator.*^ 
Commentators  also  argue  that  it  is 
unfair  that  the  decision  to  make  a 
disciplinary  proceeding  public  rests 
solely  with  the  Commission  acting  upon 
an  ex-parte  staff  recommendation." 
Commentators  assert  that  the 
Commission's  staff  may  use  the  threat  of 
public  proceedings  as  a  tactical  weapon 
in  negotiations  in  order  to  coerce 
settlements  and  thereby  avoid  extensive 
litigation.'*  Commentators  also  contend 


**  Couiii  have  consistently  held  that  private 
rights  of  action  are  important  and  a  necessary 
adjunct  to  commission  action  in  the  enforcement  of 
the  securities  laws.  Bateman  Eichler.  Hill  Richards. 
Inc.  V.  Betver.  472  U.S.  299. 310.  (1965)  (the  court 
staled  "we  repeatedly  have  emphasized  that 
implied  private  actions  provide  a  'most  effective 
weapon  in  the  enforcement'  of  the  securities  laws 
and  are  'a  necessary  supplement  to  commission 
action'  ")  (quoting  /./.  Cose  Co.  v.  Borak.  377  U.S. 
428, 432  (1964));  In  re  Womer  Communications 
Securities  Litigation.  618  F.  Supp.  735.  750  (S.D.N.Y. 
1965),  affd  on  other  grounds.  796  F.2d  35  |2d  Cir. 
1966)  (the  court  staled:  "The  federal  securities  laws 
are  remedial  in  nature  and.  in  order  to  effectuate 
their  statutory  purpose  of  protecting  investors  and 
consumers,  private  law  suits  should  be 
encouraged.").  See  also  Friedrich  v.  Bradford.  542 
F.2d  307  (eth  Cir.  1976).  cert,  denied  *29  U.S.  1053 
(1977). 

■'  See  ABA  and  AICPA  comments. 

"See  Arthur  Andersen.  McGladrey.  Mann  |udd. 
Miller  Canfield.  AICPA.  Ernst  &  Whinney.  Seidman 
a  Seidman.  Coopers  A  Lybrand  and  ABA  comments. 

■*  See  ABA.  Ernst  a  Whinney.  Peat  Marwick. 
Arthur  Young  and  Seidman  A  Seidman  cominenl*. 


that  the  staff  may  use  Rule  2(e) 
proceedings  to  vindicate  its  position  in 
disputes  arising  out  of  legitimate  factual 
or  legal  differences.*"  Finally, 
commentators  argue  that  public 
proceedings  may  adversely  affect  an 
attorney's  capacity  to  serve  his  clients 
by  chilling  effective  advocacy." 

These  arguments  question  generally 
the  integrity  of  the  agency  process  and 
the  ability  of  that  process  to  render  fair 
decisions.  These  arguments  are  not 
unique  to  the  Commission's  process  and 
apply  to  any  administrative  agency  that 
has  the  power  to  discipline 
professionals  that  practice  before  it. 
However,  contrary  to  these  arguments, 
courts  have  consistently  held  that  a 
combination  of  investigative  and 
adjudicative  functions  in  one 
administrative  body  is  not,  without 
more,  a  denial  of  due  process." 
Commission  procedures  in  authorizing 
the  institution  of  a  Rule  2(e)  proceeding 
and  its  role  as  ultimate  adjudicator  are 
fully  consistent  with  this  body  of  law. 
The  investigative/prosecutorial 
functions  and  the  adjudicative  function 
must  of  necessity  be  combined  in  the 
administrative  agency  as  an  entity  or  in 
the  members  comprising  the  agency." 
The  requirement  that  such  functions  be 
performed  by  different  and  separate 
branches  within  an  agency,  however, 
tends  to  alleviate  any  potential 
unfairness  or  bias  resulting  from  this 
combination  of  functions.** 


*"  See  Black/Pitt  comment  See  also  Mann  ludd. 
Ernst  a  Whinney.  AICPA.  tXIICPA.  Postlethwaite  a 
Netterville  and  Philip  Rootberg  comments. 

"  See  ABA  comments. 

«»  See  Wilhrow  v.  Larkin.  421  U.S.  35  (1975) 
(Court  held  that  it  was  not  a  violation  of  due 
process  for  members  of  state  board  of  medical 
examiners  who  voted  to  initiate  disciplinary 
proceedings  to  make  the  final  decision  on 
revocation  of  a  license).  The  Court  stated: 

The  contention  that  the  combination  of 
investigative  and  adjudicative  functions  necessarily 
creates  an  unconstitutional  risk  of  bias  in 
administrative  adjudication  has  a  much  more 
difficult  burden  of  persuasion  to  carry.  It  must 
overcome  a  presumption  of  honesty  and  integrity  in 
those  serving  as  adjudicator*  '   *   '■ 

Id.  at  47.  The  Court  also  stated: 

it  is  also  very  typical  for  the  members  of 
administrative  agencies  to  receive  the  results  of 
investigations,  to  approve  the  Tiling  of  charges  or 
formal  complaints  Instituting  enforcement 
proceedings,  and  then  to  participate  in  the  ensuing 
hearings.  This  mode  of  procedure  does  not  violate 
the  Administrative  Procedure  Act.  and  it  does  not 
violate  due  process  of  law  *  *  *. 

Id.  at  56.  See  also  Richardson  v.  Perales.  402  U.S. 
386  (1971):  FTC  v.  Cement  Institute.  333  U.S.  663 
(1948):  Hastings  v.  /udicial  Conference  of  the  U.S.. 
829  F.2d  91  (D.C.  Cir.  1967).  appeal  pending:  Myrick 
V.  City  of  Dallas.  810  F.2d  1382  (5th  Cir.  1967): 
Boston  V.  Webb.  783  F.2d  1163  (4th  Cir.  1966):  United 
States  V.  Batson.  782  F.2d  1307  (5th  Cir).  cert, 
denied.  477  U.S.  906  (1966). 

••  See  1  Koch.  Administrolive  Low  and  Practice 
Sections  1.27. 6.8  (1965). 

**  5  U.S.C.  554(d)(C)  provides: 


All  Commission  administrative 
proceedings,  including  Rule  2(e) 
proceedings,  require  express 
Commission  authorization;  thus,  staff 
recommendations  are  evaluated  by  the 
Commission  before  a  proceeding  is 
instituted.  Prior  to  Commission 
authorization  of  proceedings, 
respondents  generally  are  given  the 
opportunity  to  submit  a  statement  that  is 
furnished  to  the  Commission  presenting 
the  respondent's  position  with  respect  to 
the  staffs  recommendation.*'  In 
addition,  with  respect  to  Rule  2(e] 
proceedings,  the  Commission  has  further 
separated  its  investigative  and  litigation 
functions.  The  private  investigations 
preceding  the  institution  of  Rule  2(e) 
proceedings  are  conducted  by  the 
Division  of  Enforcement;  the  Office  of 
the  General  Counsel  independently 
reviews  any  recommendation  to  initiate 
Rule  2(e)  proceedings.**  and  such 
proceedings,  if  litigated,  generally  are 
handled  by  the  Office  of  the  General 
Counsel. 

Finally,  the  Commission  is  sensitive  to 
the  potential  for  the  appearance  of 
abuse  when  an  administrative  agency 
with  prosecutorial  responsibilities  has 
the  authority  to  discipline  attorneys  who 
appear  before  it  as  advocates  for  their 
clients'  positions.  Nevertheless,  the 
Commission  believes,  as  it  has  stated 
before,  that  the  potential  for  abuse  is 
"  'neither  so  great  nor  so  unique  to  this 
agency  that  the  Commission  should 
decline  to  exercise  its  authority  in  this 
area.'  "  *'  Furthermore,  the  Commission 


An  employee  or  agent  engaged  in  the  performance 
of  investigative  or  prosecuting  functions  for  an 
agency  in  a  case  may  not.  in  that  or  a  factually 
related  case,  participate  or  advise  in  the  decision, 
recommended  decision,  or  agency  review  pursuant 
to  Section  557  of  this  title,  except  as  witness  or 
counsel  in  public  proceedings.  This  subsection  docs 

not  apply — 

•        •        •        «        • 

(C)  To  the  agency  or  a  memt>er  or  members  of  the 
boidy  comprising  the  agency. 

"Securities  Act  section  20(a).  Securities 
Exchange  Act  Section  21(a)  and  17  CFR  202.5(c).  See 
also  Securities  Act  Release  No.  5310  {1972-1973] 
Fed.  Sec.  L.  Rep.  (CCH)  1 79.010  (Sept.  27, 1972) 
(Procedures  Relating  to  the  Commencement  of 
Enforcement  Proceedings  and  Termination  of  Staff 
Investigations). 

**  In  addition,  further  procedural  protection  exists 
because  recommendations  from  the  Division  of 
Enforcement  may  be  reviewed  by  other  Divisions 
and  Offices.  In  the  case  of  proceedings  against 
accountants,  the  Office  of  the  Chief  Accountant 
reviews  the  recommendations. 

•'  In  the  Matter  of  Carter  and  Johnson.  Securities 
Exchange  Act  Release  No.  17597  (Feb.  28,  1981 ).  22 
SEC  Docket  292.  295  (March  17;  T96l )',  quoting.  In 
the  Matter  of  KaatlAg.  Muelhingfr-Klekamp. 
Securities  Exchange  Aet  Release  No.  1 5982  (July  2. 
1979),  17  SEC  Docket  1149. 1165  (concurring  opinion 
of  Cnalrman  Williams).  Further  quoting  from 
Chairman  Williams'  opinion  in  Keating.  Muething  ff 
Klekamp,  the  Commission  stated: 

Continued 


believes,  as  discussed,  that  the  required 
separation  of  functions  and  other 
procedural  safeguards  protect  against 
the  risk  that  any  potential  animus 
toward  the  attorney  as  a  result  of 
vigorous  professional  representation  of 
the  client  would  lead  to  a  vindicative  or 
ncHuneritorious  action  against  the 
attorney. 

3.  Lack  of  Professional  Standards 

Some  commentators  reject  the  parallel 
between  other  administrative 
proceedings  brought  by  the  Commission 
and  Rule  2(e)  proceedings.**  They  argue 
that,  while  the  Commission  has  express 
statutory  authority  to  bring 
administrative  proceedings  against 
securities  professionals  and  has 
developed  particular  expertise  with 
respect  to  the  activities  of  those 
professionals,  it  has  neither  the  express 
authority  nor  the  requisite  expertise  to 
bring  Ride  2(e]  proceedings  against  non- 
securities  professionals.  "They  also  note 
that  such  professionals  are  subject  to 
regulation  and  discipline  by  state 
authorities. 

For  purposes  of  determining  whether 
its  proceedings  should  be  public  or 
private,  the  Commission  is  not 
persuaded  that  it  should  distinguish 
Rule  2(e)  proceedings  from  other  , 

administrative  proceedings.  To  the 
extent  that  the  commentators  cite  the 
absence  of  express  statutory  authority 
to  conduct  Rule  2(e]  proceedings  as  a 
basis  for  the  distinction,  they  merely 
rephrase  their  alignment  that  Rule  2(e] 
proceedings,  whether  public  or  private, 
are  beyond  the  scope  of  the 
Commission's  authority.  However,  if  the 
Commission  lacked  authority  to  conduct 
Rule  2(e)  proceedings,  conducting  them 


"These  oonoerBS  do  not  mean,  however,  that  the 
Commisaioo  diimld  ignore  or  refuse  to  exercise  an 
effective  protessional  disciplinary  tool  under  the 
appropriaie  circiinutances.  The  important  role 
which  professionals,  particularly  attorneys  and 
accountants,  play  in  assuring  adherence  to  the 
federal  securities  laws  has  long  been  recognized 
*  *  *  .Clearly,  the  Commission  would  t>e  unable  to 
administer  eSectively  those  laws  in  an  environment 
in  which  issuers,  underwriters,  and  others  involved 
in  the  capital  raising  process  were  not  routinely 
served  by  professionals  of  the  highest  integrity  and 
competence  well-versed  in  the  requirements  of  the 
statutory  scheme  Congress  has  created.  An 
incompetent  or  unethical  practitioner  has  the  ability 
to  inflict  subsUntial  damage  to  the  Commission's 
processes,  and  thus  the  investing  public,  and  to  the 
level  of  trust  and  confidence  in  our  capital  markets. 
|We  beljevel  that  Rule  2(e)  should  not  be  utilized  as 
an  enforcement  tool  against  those  who  violate  the 
federal  securities  laws  and  happen  coincidentally 
also  to  l>e  lawyers  or  accountants.  But  where  such 
individuate  engage  in  profesaional  misconduct 
which  impairs  the  integrity  of  the  Commission's 
processes,  the  Commission  has  an  obligation  to 
respond  through  the  application  of  Rule  2(e|." 

Carter  and  Johnson  at  29S-29& 

**5to  AICPA.  ABA.  Miller  Canfield.  Ernst  a 
Whinney  and  Coopers  a  Lybrand  comments. 


in  private  would  be  no  more  permissible 
than  conducting  them  in  public. 

Arguments  based  upon  purported  lack 
of  expertise  also  do  not  justify 
nonpublic  proceedings.  First,  most  Rule 
2(e)  proceedings  entail  charges  that  the 
respondent  violated  the  federal 
securities  laws.  The  Commission's 
ability  to  adjudicate  such  cases — ^like 
the  ability  of  the  courts — depends  upon 
its  ability  to  apply  the  federal  securities 
laws  to  specific  facts.  The  Commission 
is  the  administrative  agency  with 
responsibility  for  interpreting  and 
enforcing  the  federal  securities  laws;*' 
it  has  adequate  expertise  to  adjudicate 
issues  relating  to  whether  the  federal 
securities  laws  have  been  violated, 
regardless  of  the  profession  of  the 
respondent. 

Second  even  in  those  cases  that 
depend  upon  a  determination  of 
improper  professional  conduct,  the 
Commission's  exercise  of  its  authority  is 
within  the  scope  of  its  expertise.  With 
respect  to  accounts,  in  Riile  2(e) 
proceedings  based  on  improper 
professional  conduct,  the  Commission 
applies  specific  professional  accounting 
and  auditing  standards  (i.e..  Generally 
Accepted  Accounting  Principles  (GAAP) 
and  Generally  Accepted  Auditing 
Standards  (GAAS)]  to  determine 
whether  improper  professional  conduct 
has  occurred.  GAAP  and  GAAS 
constitute  a  body  of  standards  and 
principles  which  govern  the  accounting 
and  auditing  practices  of  accountants 
who  appear  before  the  Commission.  The 
Commission  has  express  statutory 
authority  under  the  federal  securities 
laws  to  prescribe  the  requirements  for 
financial  statements  filed  with  the 
Commission."'  Expertise  to  determine 
whether  these  standards  have  been 
properly  applied  is  a  corollary  of  that 
power. 

With  respect  to  attorneys,  the 
Commission  generally  has  not  sought  to 
develop  or  apply  independent  standards 
of  professional  conduct  The  great 
majority  of  Rule  2(e)  proceedings 
against  attorneys  involve  allegations  of 
violations  of  the  law  (not  of  professional 
standards);  thus,  the  Commission,  as  a 
matter  of  policy,  generally  re&ains  from 
using  its  administrative  forrun  to 
conduct  de  novo  determinations  of  the 
professional  obligations  of  attorneys.'* 


Indeed,  the  Commission  has  generally 
utilized  Rule  2(e)  proceedings  against 
attorneys  only  where  the  attorney's 
conduct  has  already  provided  the  basis 
for  a  judicial  or  administrative  order 
Hnding  a  securities  law  violation  in  a 
non-Rule  2(e)  proceeding.  Accordingly, 
Rule  2(e)  proceedings  rarely  entail  the 
adjudication  of  questions  concerning 
professional  standards  that  govern  the 
conduct  of  attorneys.'*  On  tiie  contrary, 
with  respect  to  attorneys,  such 
proceedings  serve  primarily  as  a  vehicle 
for  protecting  the  Commission  against 
further  practice  by  attorneys  who  have 
been  the  subject  of  other  judicial  or 
administrative  proceedings  involving 
securities  law  violations." 

4.  Preference  for  PubUc  Access  to 
Governmental  Processes  and 

Professional  Discipline 

a.  Governmental  processes.  In  its 
Proposing  Release,  the  Commission 
stated  that  there  have  been  a  number  of 
changes  since  1975  that  reflect  an 
increased  sensitivity  to  the  benefits  of 
public  decisionmaking,  citing  as  support 
judicial  holidays  evidencing  common 


*»  See.  e.g..  Hughes  v.  Dempsey-Tegeler  &  Co..  534 
P.2d  156, 170  (9th  Cir.),  cert,  denied.  429  U.S.  896 
(1978):  Corr  V.  New  York  Stock  Exchange.  Inc.,  414 
F.  Supp,  1292. 1299  (N.D.  Cal.  1976). 

*o  Securities  Ad  Section  19(a)  and  Schedule.  A. 

"in  In  the  Matter  of  Carter  and  Johnson, 
Securities  Exchange  Act  Release  No.  17597  (Feb.  28. 
1981).  the  Commission  announced  a  standard  of 
professional  conduct  to  be  applied  prospectively.  In 
addition,  the  Commission  solicited  public  comment 


on  whether  the  standard  should  l>e  expanded  or 
modified.  The  Commission  has  not  formally 
addressed  the  expansion  or  modification  of  the 
standard  enunciated  in  Carter  and  Johnson  and 
intends  to  take  no  further  action  in  that  regard. 
Since  Carter  and  Johnson,  the  Commission  has  not 
attempted  to  set  professional  standards  of  conduct 
in  Rule  2(e)  proceedings,  but  has  relied  on  a 
showing  of  violations  of  the  securities  laws. 

Rule  2(e)  proceedings  brought  by  the  Commission 
against  attorneys  since  Carter  and  Johnson  involved 
attorneys  enjoined  from  violations  of  the  securities 
laws.  In  the  Matter  of  Gary  C.  Cranai.  Securities 
Act  Release  No.  6762  (March  24, 1988):  In  the  Matter 
of  Tommy  B.  Duke.  Securities  Exchange  Act  Release 
No.  2S165  (Nov.  30. 1987):  In  the  Matter  of  William 
D.  Sauers.  Securities  Exchange  Act  Release  No. 
24331  (April  13, 1987):  In  the  Matter  of  Robert  D. 
Schulman.  Securities  Exchange  Act  Release  No. 
23668  (Sept.  30, 1986);  In  the  Matter  of  Thomas  W. 
Tiemey.  Securities  Exchange  Act  Release  No.  23169 
(April  23. 1988);  In  the  Matter  of  Richard  Hirschfeld. 
Securities  Exchange  Act  Release  No.  22796  (Jan.  15. 
1986):  In  the  Matter  of  Carl  Leibowitz.  Securities 
Act  Release  No.  8S28  (May  1. 1984):  In  the  Matter  of 
Martin  E.  Hecht.  Securities  Act  Release  No.  6490 
(Sept.  27. 1963h  In  the  Matter  of  Robert  V  Gibson. 
Securities  Exchange  Act  No.  18314  (Dec.  7, 1981). 
The  one  exception  has  been  a  Rule  2(e)  proceeding 
baaed  on  a  criminal  conviction  for  violations  of  the 
securities  laws.  In  the  Matter  of  James  F. 
McGovem.  Securities  Exchange  Act  Release  No. 
25379  (Feb.  22. 19SS). 

»«  The  Commission's  practice  of  premising 
attorney  Rule  2(e)  proceedings  on  judicial  orders 
minimizes  the  risk,  cited  by  some  commentators, 
that  public  disciplinary  proceedings  may  have  a 
chilling  effect  on  zealous  representation  of  a  client 
particulaHy  when  the  attorney  appears  before  the 
Commission  as  an  advocate  in  an  enforcement 
matter. 

'»  Even  in  instances  where  the  Commission 
brings  a  Rule  2(e)  proceeding  against  an  attorney 
who  previously  has  been  the  subject  of  such  a 
judicial  or  administrative  finding,  the  attorney  may 
contest  the  need  for  a  bar  or  a  suspension  in  the 
Rule  2(e)  action. 
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law  and  constitutional  presumptions  of 
increased  public  access  to  proceedings 
and  the  Government  in  the  Sunshine  Act 
of  1976.  Pub.  L  No.  94-409. 90  Stat.  1241 
(1976)  ("Sunshine  Acf  •).»« 

Commentators  argue  that  the 
authority  cited  by  the  Commission  in  the 
Proposing  Release  in  support  of  public 
access  to  certain  proceedings  is 
inapposite  to  Rule  2(e)  proceedings 
because  the  issue  in  the  cited  cases  is 
the  extent  to  which  access  to 
traditionally  public  proceedings  may  be 
restricted.'"  In  contrast,  the 
commentators  argue,  Rule  2(e) 
proceedings  have  been  nonpublic  since 
their  inception.'*  Commentators  also 
argue  that  the  cases  cited  in  the 
Proposing  Release  do  not  support  the 
Commission's  proposal  because  the 
cases  arose  out  of  proceedings  in  which 
a  judge  or  magistrate,  who  was 
independent  of  the  person  prosecuting 
the  action,  adjudicated  the  claim.'^ 

While  the  authorities  cited  in  the 
Proposing  Release  discussing  the 
common  law  and  constitutional 
presumptions  of  public  access  do  not 
require  public  Rule  2(e]  proceedings, 
they  reflect  the  courts'  recognition  of  the 
importance  of  public  access  to  certain 
decisionmaking  processes.  Although  the 
distinction  between  historically  private 
and  historically  public  proceedings  in  an 
important  factor  in  a  court's  evaluation 
of  the  availability  of  public  access,  it  is 
not  dispositive.''  The  fact  that  the 


**  See  SecuritiM  Act  Releate  No.  6662  (Sept.  29, 
1986). 

"  See  ABA,  Coopers  A  Lybrand.  Ernst  A 
Whinney  and  Miller  CanHeld  comments. 

**  Commentators  also  argue  that  the  cases  cited 
in  the  Proposing  Release  recognized  the  important 
privacy  Interests  at  stake  in  disciplinary 
proceedings. 

*'  See  ABA.  Coopers  &  Lybrand  and  Ernest  ft 
Whinney  comments. 

"  See.  e.g..  United  Stales  v.  Chagra.  701  F.2d  354, 
363  jSth  Cir.  1963):  United  States  v.  Crider,  675  F.2d 
at  554-657.  See  also  Comment,  A  First  Amendment 
Right  of  Access  to  /udicial  Disciplinary 
Proceedings,  132  U.  Pa.  L.  Rev.  1183  ()une  1984).  The 
cases  cited  in  the  Proposing  Release  discuss  another 
factor  crucial  to  a  determination  of  whether 
proceedings  should  be  public:  The  benefits  and 
procedural  importance  of  open  proceedings. 

Most  Rule  2|e)  actions  are  settled  and  thus  do  not 
reach  the  point  at  which  public  access  would  occur. 
Since  very  few  Rule  2(e)  proceedings  are  actually 
litigated,  attempting  to  characterize  them  at 
historically  public  or  private,  for  the  purpose  of 
determining  whether  public  proceedings  are 
warranted,  is  not  particularly  meaningful.  As  a 
result,  the  historical  nature  of  these  proceedings 
does  not  necessarily  appear  to  be  relevant  to  the 
analysis.  See  United  States  v.  Chagra.  701  F.2d  at 
363:  United  States  v.  Crider.  875  F.2d  at  555.  The 
Commission  has  authorized  the  institution  of  public 
proceedings  In  several  cases.  While  most  of  those 
actions  were  settled  subsequent  to  the 
authorizations,  and  thus  no  public  hearings  were 
held,  there  have  been  instances  when  public 
proceedings  were  held.  See,  e.g..  Securities  Act 
Release  No.  6440,  26  SEC  Docket  1275  (Dec.  14. 


proceedings  in  the  cases  cited  in  the 
Proposing  Release  involved  independent 
judges  or  magistrates  does  not  reduce 
the  relevance  of  those  cases  as  support 
for  public  access  to  Rule  2(e) 
proceedings." 

Commentators  also  argue  that  the 
passage  of  the  Sunshine  Act  did  not 
demonstrate  an  increased  sensitivity  to 
public  decisionmaking  because 
Congress  specifically  provided 
exceptions  that  allow  agency  meetings, 
including  those  involving  particular 
formal  agency  adjudications,  to  be 
closed.  *°  The  Commission  does  not 
believe  that  the  existence  of  exceptions 
to  the  Sunshine  Act.  which  are  specific 
and  circumscribed,  evidences  a  lack  of 
support  for  the  beneRts  of  public 
adversarial  proceedings.  Further,  the 
Commission  continues  to  believe  that 
Congress,  by  enacting  the  Sunshine  Act. 
expressed  support  for  the  public's  right 
of  access  to  the  decisionmaking 
processes  of  the  Federal  government.*' 

b.  Professional  Discipline.  The 
Commission  sought  comment  in  the 
Proposing  Release  on  whether 
modification  of  the  Rule  2(e)  provision 
would  be  consistent  with  the 
administrative  practice  of  other  federal 
and  state  regulatory  agencies  and 
professional  organizations.*' 
Commentators  responded  that  the 
Commission's  proposal  is  inconsistent 
with  the  administrative  practices  of 
other  agencies  and  organizations.*' 
They  assert  that  the  regulations 
promulgated  by  the  federal  banking 
agencies  and  the  Internal  Revenue 
Service  provide  for  private  disciplinary 
proceedings.**  They  also  contend  that, 
according  to  a  survey  conducted  by  the 
ABA  in  1983,  *'  a  majority  of  state  bar 
associations  do  not  make  their 
disciplinary  proceedings  public  at  the 


1962)  (Conunission  announcement  of  public 
administrative  proceedings  against  Russell  G.  Davy 
and  Joseph  S.  Amundsen  pursuant  to  Rule  2(e)). 

**  See  supra,  discussion  of  procedural  safeguards 
and  combination  of  investigative  and  adjudicative 
functions,  text  accompanying  notes  22-26. 

*'  See  Coopers  ft  Lybrand  and  AICPA  comments. 

*'  The  Declaration  of  Policy  and  Statement  of 
Purpose,  section  2  of  Pub.  L  No.  94-406  provides,  in 
part: 

It  is  hereby  declared  to  be  the  policy  of  the  United 
States  that  the  public  is  entitled  to  the  fullest 
practicable  information  regarding  the 
decisionmaking  processes  of  the  Federal 
Government. 

**  See  Securities  Act  Release  No.  6662  (Sept.  29, 
1986). 

*'  See  ABA,  Coopers  ft  Lybrand,  AICPA  and 
Ernst  ft  Whinney  comments. 

**  See  ABA  and  Coopers  ft  Lybrand  comments. 

*'  See  ABA  Center  for  Professional 
Responsibility,  Survey  of  Lawyer  Discipline  and 
Disability  Proceedings  in  the  United  States  (1984). 


hearing  stage.*'  One  commentator 
argues  that  a  substantial  portion  of  state 
board  disciplinary  proceedings  against 
accountants  remain  private  until  the 
board  determines  to  impose  sanctions, 
and  that  disciplinary  proceedings  by  the 
AICPA  and  state  societies  of  CPAs  are 
private  until  a  final  adverse  decision  is 
made.** 

While  some  agencies  that  have 
specified  disciplinary  procedures  for 
professionals  have  private 
proceedings,**  the  Commission  would 
not  be  unique  in  its  adoption  of  a  rule 
favoring  public  disciplinary  proceedings. 
For  example,  the  CFTC  rules  provide, 
with  narrow  exceptions,  for  public 
disciplinary  proceedings.** 

Although  a  majority  of  state  bar 
associations  do  not  currently  provide  for 
public  proceedings  at  the  hearing  stage, 
a  substantial  proportion  of  states, 
acknowledging  the  benefits  of  public 
proceedings,  have  provided  for  earlier 
public  access."*  Those  states  that 
provide  for  public  fact  finding 
proceedings  do  so  after  a  confidential 
initial  investigation  has  been  completed. 
Similarly,  the  investigation  conducted 
prior  to  Commission  authorization  of  an 
action  is  almost  invariably  private.'*  In 


<*  See  ABA,  Coopers  ft  Lybrand  and  AICPA 
comments. 

"  See  Coopers  ft  Lybrand  comment. 

**  Some  agencies,  while  not  providing  for 
disciplinary  proceedings  against  such  professionals, 
provide  in  their  regulations  that  adiudicative 
bearings  shall  be  public.  See,  e.g..  Federal  Trade 
Commission  Regulations.  18  CFR  3.41  (1968): 
National  Labor  Relations  Board  Regulations,  29  CFR 
102.34  (1967). 

**  The  CFTC  rule  governing  proceedings  against 
professionals  provides: 

All  hearings  shall  be  public,  except  that  upon 
application  of  a  respondent  or  affected  witness  the 
Administrative  Law  fudge  may  direct  that  specific 
documents  or  testimony  be  received  and  retained 
nonpublicly  In  order  to  prevent  unwarranted 
disclosure  of  trade  secrets  or  sensitive  commercial 
or  financial  information  or  an  unwarranted  invasion 
of  personal  privacy. 

17  CFR  10.64.  See  letter  dated  December  la  1966 
from  Kenneth  M.  Raisler,  General  Counsel, 
Commodity  Futures  Trading  Commission. 

*"  See.  e.g..  Michigan's  attorney  discipline 
procedures  provide  that,  while  the  initial 
investigation  is  confidential,  factfinding  hearings 
are  open.  Rule  9.111.  Mich.  Stat.  Ann.  Rule  2 
(Callaghan  1965):  West  Virginia's  disciplinary 
procedures  also  provide  for  public  proceedings  after 
a  confidential  investigation  has  been  completed. 
West  Virginia  State  Bar  By-Laws,  W.  Va.  Code  Ann. 
VoL  1A.  Art.  VI,  Section  30  (Michie  1968  Supp).  See 
also  Doily  Gazette  Co.  v.  Committee  on  Legal 
Ethics  of  the  West  Virginia  State  Bar.  328  S.E.2d  705 
(W.  Va.  1964)  (in  holding  that  public  has  right  of 
access  to  attorney  disciplinary  proceedings,  the 
court  recognized  that  attorneys  are  accountable  to 
the  public  for  their  conduct  and  that  closed  hearings 
contradict  fundamental  concepts  of  accountability). 
In  addition,  according  to  the  ABA  survey,  there  are 
an  additional  fifteen  states  that  provide  for  public 
access  in  their  attorney  disciplinary  procedures.  See 
ABA  Center  for  Professional  Responsibility,  supra. 

"See  17  CFR  202.5(a). 


response  to  the  Commission's  citation  to 
the  American  Bar  Association 
Standards  for  Lawyer  Discipline  and 
Disability  Proceedings  ("ABA 
Standards"),  the  commentators  argue 
that  the  ABA  Standards  do  not 
constitute  support  for  public 
proceedings  by  the  Commission.  They 
contend  that  the  ABA  Standards 
contemplate  a  system  of  procedural  and 
substantive  due  process  that  separates 
the  adjudicative  and  prosecutorial 
functions,  whereas  in  Rule  2(e) 
proceedings,  the  Commission  acts  as 
both  complainant  and  ultimate 
adjudicatory  tribunal."  As  discussed, 
the  Commission  believes  that 
appropriate  procedural  safeguards  exist 
for  agency  adjudication  and  that  the 
procedural  distinctions  between  the 
proceedings  contemplated  by  the  ABA 
Standards  and  Rule  2(e)  proceedings  do 
not  argue  for  more  restrictive  public 
access  in  Rule  2(e)  proceedings." 

While  many  state  board  disciplinary 
proceedings  against  accountants  remain 
private  until  there  is  a  determination  to 
impose  sanctions,  some  states  have 
disciplinary  procedures  that  provide  for 
public  proceedings.'*  The  Commission 
recognizes  that  voluntary  private 
professional  organizations,  such  as  the 
AICPA  and  the  state  societies  of  CPAs, 
conduct  their  disciplinary  proceedings  in 
private.  However,  since  membership  in 
these  professional  associations  is 
voluntary,  such  private  proceedings  do 
not  necessarily  argue  for  more 
restrictive  public  access  in  the  context 
of  proceedings  comparable  to  those  of 
the  Commission." 


••  See  ABA  and  AICPA  comments. 

"  See  supra  text  accompanying  notes  25-28. 

*♦  See.  e.g..  Ohio  Rev.  Code  Ann.  Sections  119.01 
to  119.13, 4701.18  (Page  1987):  Fla.  Stat.  Ann. 
Sections  286.011.  455.225(3)  and  473.303  (West  1988 
Supp.):  Oept.  of  Professional  Responsibility  v. 
Wardlaw.  No.  0046682,0034801  and  DOAH  No.  84- 
2830  and  Dept.  of  Professional  Responsibilitv  v. 
Etue.  No.  0046681  and  DOAH  No.  84-2833 
(Recommended  Order  issued  by  Fla.  Div.  of 
Administrative  Hearings  on  May  28, 1986:  Final 
Order  issued  by  State  of  Florida  Board  of 
Accountancy  on  January  15, 1987):  Okla.  Stat.  Ann. 
tit.  59.  Section  15.1  et  seq.  and  tit.  25,  Section  301  et 
seq.  (West  1967)  and  Rule  XV  of  the  Rules  of 
General  Application  promulgated  pursuant  to 
Section  15.5:  Okla.  Op.  Att'y  Gen.  83-290  (March  20, 
1984):  Mo.  An.  Stat.  Sections  326.130.  621.045  and 
621.135  (Vernon  1968  Supp.):  Missouri  State  Board 
of  Accountancy  News  Release  (April  11, 1988) 
announcing  the  filing  of  disciplinary  complaints 
with  the  Administrative  Hearing  Commission 
against  the  firm  of  Wright.  Herfordt  and  Sanders 
and  various  individuals  to  determine  whether  there 
exists  "sufficient  grounds  to  discipline"). 

While  some  states  have  procedures  for  public 
proceedings,  most  of  the  proceedings  are.  in  fact 
settled  prior  to  the  stage  at  which  the  public  has 
acces*. 

"  Furthermore,  many  stales,  in  their  disciplinary- 
proceedings  against  judges,  provide  that 
confidentiality  ends  at  the  post-investigative  stage. 


III.  Response  to  Alternative  Proposals 

A.  Adoption  of  First  Alternative 

In  its  Proposing  Release,  the 
Commission  sought  comment  on  three 
alternative  approaches  to  amending 
Rule  2(e).  After  consideration  of  the 
relevant  arguments  raised  in  response  to 
its  Proposing  Release,  the  Commission 
has  determined  to  adopt  the  first 
alternative  which  provides  that  Rule  2(e) 
proceedings  shall  be  public  unless  the 
Commission  otherwise  orders.  This 
alternative  contains  a  presumption  in 
favor  of  public  proceedings  and,  thus,  is 
consistent  with  the  Commission's  belief 
that  the  benefits  of  public  proceedings 
outweigh  the  harms  identiHed  by  the 
commentators.  This  alternative  also 
allows  the  Commission  flexibility  to 
bring  nonpublic  proceedings  when 
appropriate. 

B.  Views  of  the  Commentators 

1.  First  Alternative 

Several  of  the  commentators  address 
the  speciflc  alternative  proposals.  One 
commentator  argues  that  the  flrst 
alternative,  which  provides  for  public 
proceedings  unless  the  Commission,  at 
any  time  during  the  proceedings,  on  its 
own  motion  or  at  the  request  of  a  party, 
otherwise  directs,  would  create  a 
burden  for  the  Commission.  The 
commentator  argues  that  the 
Commission  would  be  routinely  faced 
with  requests  by  respondents  that 
proceedings  remain  private  and  this 
would  necessitate  difficult 
determinations  regarding,  among  other 
things,  the  merits  of  the  stafl^s  case." 
The  Commission  does  not  expect  to  be 
overly  burdened  by  requests  from 
respondents  that  the  proceedings  be 
private.  The  Commission  has  not  been 
burdened  by  requests  from  brokers, 
dealers  and  investment  advisers  that 
proceedings  be  private.'''  If  such 


which  would  evidence  processes  similar  to  those  of 
the  Commission.  One  study  finds  that  nineteen 
states  provide  for  public  access  after  a  confidential 
investigation  has  been  completed.  Shaman  and 
Begue.  Silence  isn't  Always  Golden:  Reassessing 
Confidentiality  in  the  /udicial  Disciplinary  Process. 
58  Temp.  L  Q.  755,  797-798  (Appendix  A)  (Winter 
1965).  The  Commission  believes  that  this  is  not  an 
insignificant  number  and,  thus,  the  study  illustrates 
that  many  states  recognize  the  benefits  of  public 
disciplinary  proceedings. 

**  See  Coopers  ft  Lybrand  comment. 

*'  See  Securities  Exchange  Act  Sections  22  and  17 
CFR  201.11(b).  The  Commission,  in  the  past,  has 
received  and  ruled  on  requests  by  respondents  in 
administrative  proceedings  that  such  proceedings 
be  private.  .*««■.  eg..  In  the  Matter  of  R~A.  Holman  fr 
Co..  42  S.E  C.  866  (1965);  In  the  Matter  of  Axe 
Securities  Corp.,  42  S.E.C.  381  (1984). 


requests  are  made,  the  respondents 
would  normally  be  able  to  set  forth  their 
arguments  for  a  private  Rule  2(e) 
proceeding  in  submissions  to  the 
Commission  prior  to  institution  of  the 
proceeding,  thus  assisting  the 
Commission  in  determining  at  that  stage 
whether  the  proceedings  should  be 
private."  Requests  for  private 
proceedings  should  not  burden  the 
Commission  unduly.  Prior  to  the 
institution  of  any  Commission 
proceeding,  consideration  is  afforded  to 
the  merits  of  the  staffs  proposed 
allegations.  Thus,  The  Commission's 
burden  as  to  the  evaluation  of  a  case 
before  instituting  an  action  would  not 
change  materially  if  it  were  considering  - 
whether  the  proceedings  should  be 
private. 

2.  Second  Alternative 

Several  commentators  object  to  the 
adoption  of  the  second  alternative 
proposal,  which  provided  for  pubUc 
proceedings  in  four  specified  classes  of 
proceedings.  The  commentators  argue 
that  the  first  class,  where  "[f]acts  or 
allegations  related  to  those  supporting 
the  charges  are  already  public  or  will 
become  public  prior  to  or  concurrent 
with  the  institution  of  the  hearing,"  is 
defined  in  an  overly  broad  manner  and 
would  thus  encompass  virtually  all  Rule 
2(e)  proceedings:  the  second  class, 
where  "(t]he  nonpublic  nature  of  the 
hearing  may  be  a  cause  of  unreasonable 
delay,"  it  is  uimecessary  because  the 
Commission  has  adequate  means  to 
avoid  delay;  the  third  class,  where  "(tjhe 
professional's  conduct  was  such  that  it 
seems  appropriate  to  inform  the  public 
of  the  immediate  risk  or  harm,"  is 
unnecessary  since  the  Commission 
could  seek  a  temporary  restraining  order 
in  federal  court  or  expeditious  relief 
from  a  state  licensing  board;  and  the 
fourth  class,  where  "[tJhe  Commission, 
on  its  own  motion  or  after  considering 
the  request  of  a  party,  otherwise 
directs,"  provided  no  standards  and 
could  prejudice  a  proposed  respondent 
since  any  number  of  possible  parties 


*'  Rule  2(e),  as  adopted,  gives  the  Commission 
the  flexibility  to  order  Rule  2!e|  proceedings,  or 
some  limited  portion  of  those  proceedings,  to  be 
closed  when  the  public's  substantial  interest  in  open 
proceedings  is  outweighed  by  a  demonstrated 
unfairness  to  the  respondent  or  to  the  respondent's 
client.  The  public's  interest  in  open  proceedings 
could  be  found  to  be  outweighed  only  in  instances 
when  such  proceedings  resulted  in  some  unique  or 
unusual  harm  to  the  respondent  or  the  respondent's 
client.  For  example,  such  harm  may  be  found  to 
exist  when  public  proceedings  would  involve  the 
release  of  highly  sensitive  information  posing  a 
threat  of  physical  harm,  a  threat  of  unique  or 
unusual  harm  to  a  client's  property,  or  a  threat  to 
national  security. 


28434 


Federal  Register  /  Vol.  S3.  No.  134  /  Wednesday.  July  13.  1988  /  Rules  and  Regulations 


could  request  a  public  hearing."*  The 
Commission  believes  that  this 
alternative  could  be  subject  to  different 
interpretations  by  the  Commission  and 
respondents  and  would  be  more  difficult 
to  administer.  Thus,  the  Commission  has 
determined  not  to  adopt  this  alternative 
proposal. 

3.  Third  Alternative 

Several  commentators  also  object  to 
the  third  alternative  proposal,  which 
provided  for  the  Commission  to  decide 
on  a  case-by-case  basis  whether 
hearings  should  be  public  or  private. 
The  commentators  argue  that  this 
alternative  creates  the  greatest 
uncertainty,  the  most  work  for  the 
Commission  and  the  most  risk  for 
subjective,  inconsistent  and 
discriminatory  results.*"  The 
Commission  believes  that  this 
alternative,  while  allowing  for  maximum 
flexibility,  would  not  reflect  the 
Commission's  belief  that  public 
proceedings  are  appropriate  in  most 
cases.  Since  the  Commission  believes 
that  the  benefits  of  public  proceedings 
outweigh  the  burdens  created  by  such 
proceedings,  the  Commission  has 
determined  not  to  adopt  this  alternative, 

IV.  CfHicIusion 

For  the  reasons  set  forth  above,  the 
Commission  believes  that  the  benefits  of 
public  Rule  2(e)  proceedings  outweigh 
the  potential  harms  identified  by 
commentators.  Therefore,  the 
Commission  has  determined  to  adopt 
the  first  alternative  amendment  to  Rule 
2(e)(7)  to  provide  for  public  proceedings. 
This  amendment  contains  a  presumption 
in  favor  of  public  proceedings,  but 
allows  flexibility  to  bring  non-public 
proceedings  under  appropriate 
circumstances. 

The  amendment  to  Rule  2(e)  will 
apply  to  proceedings  that  are  authorized 
and  instituted  by  the  Commission 
subsequent  to  the  effective  date  of  the 
amendment.  Thus.  Rule  2(e)  proceedings 
authorized  prior  to  the  effective  date  of 
the  amendment  but  not  instituted  by 
that  date  will  not  be  subject  to  the 
amended  provision. 

V.  Competition  Findings 

Section  23(a)(2)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
requires  the  Commission,  when  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  impact,  if  any,  of  such  rules 
on  competition  and  to  balance  any 
competitive  impact  against  the 


'*  See  Cooper*  *  Lybrand  Miller  Canfleld  and 
ABA  commenti. 

*«  See  Coopers  *  Lybrand.  Emit  A  Whinney  and 
ABA  comments. 


regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Exchange 
Act.  The  Commission  has  considered 
the  amendment  in  li^t  of  the  standard 
in  section  23(a)(2)  and  believes  that 
adoption  of  the  amendment  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 
The  Commission  believes  that,  because 
the  amendment  affects  only  matters  of 
Commission  practice  and  procedure, 
there  will  not  be  an  unnecessary  or 
inappropriate  burden  placed  on 
competition.  Furthermore,  any  impact  on 
the  Commission's  Rules  of  Practice 
would  have  on  competition  would  not 
be  affected  by  the  public  or  private 
nature  of  the  proceedings. 

VI.  Regulatory  FlexibUity  Act  Status 

Former  Chairman  John  Shad  certified 
in  the  Proposing  Release  that  the 
proposed  Rule  amendment,  if  adopted, 
would  not  have  a  significant  impact  on 
any  entity  and  thus  should  not  have  any 
such  impact  on  a  substantial  numbei  of 
small  entities."  None  of  the  comments 
addressed  the  certification. 

VII.  Statutory  Basis 

The  Commission  is  adopting  the 
amendment  to  the  Rule  pursuant  to  its 
authority  under  section  ig(a)  of  the 
Securities  Act  of  1933.  section  23(a)  of 
the  Securities  Exchange  Act  of  1934, 
section  20(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935.  section 
319(a)  of  the  Trust  Indenture  Act  of  1939, 
section  211(a)  of  the  Investment 
Advisers  Act  of  1940  and  section  38(a) 
of  the  Investment  Company  Act  of  1940. 

list  of  Subjects  in  17  CFR  Part  201 

Administrative  practice  and 
procedure.  Investigations,  Securities. 

VIII.  Text  of  the  Amendment 

In  accordance  with  the  foregoing — 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  201~RULES  OF  PRACTICE 

1.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

Authority:  Sec  19. 48  Stat.  65.  at  amended, 
15  U.S.C.  77s:  Sec.  23, 48  Slat.  901.  as 
amended.  IS  U.S.C.  78w:  Sec.  20.  49  Stat.  833, 
15  U.S.C.  79t;  Sec.  319,  53  Stat.  1173, 15  U.S.C 
77888:  Sec.  211,  54  Slat.  855,  as  amended.  15 
U.S.C  80b-ll:  Sec  38, 54  Stat  841, 15  U.S.C 
80a-37. 

2.  By  revising  paragraph  (e)(7)  of 
S  201.2  as  follows: 


•■  Securities  Act  Release  No.  6802  (Sept.  29, 19S8). 


§201.2    App— ranee  and  practice  befof 

the  CommlMion. 

•        •        •        •        • 

(e)  *  *  * 

(7)  All  hearings  held  imder  this 
paragraph  (e)  shall  be  public  unless  the 
Commission,  at  any  time,  on  its  own 
motion  or  after  considering  the  request 
of  a  party,  otherwise  directs. 
***** 

By  the  Commission. 
lonathan  G.  Katx. 
Secretary. 
)uly  7. 1968. 
[FR  Doc  88-15705  Filed  7-12-88;  8:45  am) 
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AOeiCV:  Federal  Enei:gy  Regulatory 
Commission.  DOE. 
action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
deleting  {§  2.51,  2.100  and  2.101  from 
Part  2  of  its  regulations  that  are  no 
longer  pertinent.  Section  2.51  is  deleted 
because  the  Commission  does  not  have 
jurisdiction  over  the  exportation  of 
natural  gas.  Section  2.100  is  deleted 
because  the  procedures  authorized  and 
described  therein  have  been  fully 
implemented  and  are  no  longer  required. 
Section  2.101  is  deleted  because  it  has 
been  superseded  and  rendered  moot  by 
subsequent  legislation  and  Commission 
orders. 

EFFEcnvE  DATS:  This  final  rule  is 
effective  July  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  M.  Smoler,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington,  DC  20428,  (202)  357- 
5597 

Sandra  S.  Vincent,  Ofiice  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20428,  (202)  357- 
8530. 

SUFPLSMCNTARV  INFORMATION;  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
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Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  and  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  The 
full  text  of  this  final  rule  is  available  on 
CIPS  for  10  days  the  date  of  issuance. 
The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Anthony  G.  Sousa,  Charles  G. 
Stalon  and  Charles  A.  Trabandt. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission]  is  deleting 
§§  2.51,  2.100  and  2.101  from  Part  2  of  its 
regulations.  Section  2.51  is  deleted 
because  the  Commission  no  longer  has 
jurisdiction  over  the  exportation  of 
natural  gas.  Section  2.100  is  deleted 
because  the  procedures  authorized  and 
described  therein  have  been  fully 
implemented  and  are  no  longer  required. 
Section  2.101  is  deleted  because  it  has 
been  superseded  and  rendered  moot  by 
subsequent  legislation  and  Commission 
orders. 

II.  Background  and  Discussion 

A.  Section  2.51 

Section  2.51"  is  a  statement  of 
Commission  policy  with  respect  to 
authorization  of  the  export  of  natural 
gas  pursuant  to  section  3  of  the  Natural 
Gas  Act.^  It  was  adopted  in  1976  by  the 
Commission's  predecessor,  the  Federal 
Power  Commission  (FPC).  Subsequently, 
on  October  1, 1977,  the  Department  of 
Energy  Ogranization  Act  (DOE  Act) 
became  effective.  Pursuant  to  sections 
301(b)  and  402(a)  of  the  DOE  Act,  the 
FPC's  functions  under  section  3  of  the 
Natural  Gas  Act  were  transferred  to  the 
Secretary  of  Energy.'  Accordingly,  the 


■  18  CFR  2.51  (1987). 

»  15  U.S.C.  727b  (1982). 

*  While  the  Secretary  of  Energy  has  on  occasion 
delegated  and  assigned  to  the  Commission  certain 
functions  under  section  3  of  the  Natural  Gas  Act. 
these  delegations  and  assignments  do  not  include 
the  functions  underlying  the  statement  of  policy  in 
}  2.51  of  the  Commission's  regulations. 


Commission  is  deleting  S  2.51  for  lack  of 
jurisdiction. 

B.  Section  2.100 

Section  2.100  *  of  the  Commission's 
regulations  was  adopted  by  the  FPC  in 
1976  to  implement  section  5  of  the 
Alaska  Natural  Gas  Transportation  Act 
of  1976  (ANGTA).*  At  that  time,  the  FPC 
had  pending  before  it,  in  an  evidentiary 
hearing  before  an  administrative  law 
judge,  three  competing  applications  for 
certificate  authority  to  construct  and 
operate  pipeline  facilities  to  transport 
natural  gas  from  the  North  Slope  of 
Alaska  to  the  lower-48  states.  Section  5 
of  ANGTA  mandated  that  the  FPC 
suspend  that  proceeding,  review  the 
pending  applications,  and  submit  a 
report  and  recommendation  to  the 
President  with  respect  to  the  selection  of 
an  appropriate  transportation  system. 
Section  5(b)(2)  of  ANGTA  authorized 
the  FPC,  by  rule,  to  establish  procedures 
for  this  purpose,  including  designation  of 
a  "delegate"  to  coordinate  the  process. 

Section  2.100  *  of  the  Commission's 
regulations  suspended  the  evidentiary 
hearings  before  the  administrative  law 
judge;  authorized  the  FPC's  Chairman  to 
appoint  a  "delegate"  to  coordinate  the 
compilation  of  data  for  the  preparation 
of  the  FPC's  report  and  recommendation 
to  the  President;  and  established 
procedures  for  that  process. 

On  May  1, 1977,  the  FPC  issued  its 
Recommendation  to  the  President, 
Alaska  Natural  Gas  Transportation 
System.  Pursuant  to  section  7  of 
ANGTA,  in  September  1977.  President 
Carter  submitted  his  Decision  and 
Report  to  Congress  on  the  Alaska 
Natural  Gas  Transportation  System 
(President's  Decision).  By  Joint 
Resolution  that  became  law  on 
November  8. 1977.  the  Congress 
approved  the  President's  Decision.'' 

The  Commission,  therefore,  is  deleting 
§  2.100  from  its  regulations  because  the 
procedures  set  forth  in  §  2.100  of  the 
regulations  have  been  fully  implemented 
and  no  longer  serve  a  useful  purpose. 

C.  Section  2.101 

Section  2.101  ^  of  the  Commission's 
regulations  is  a  statement  of  the 
Commission's  policy  with  respect  to 
tariffs  for  the  transportation  of  natural 
gas  through  the  Alaskan  Natural  Gas 
Transportation  System  (ANGTS).  The 
statement  of  policy  was  adopted  in 


Order  No.  45  on  August  24, 1979.*  It 
pertains  to  costs  incurred  by 
transporters  or  shippers  to  condition 
natural  gas  for  transportation  thiough 
the  ANGTS,  and  the  relationship  of 
these  costs  to  the  maximum  lawful  price 
of  that  gas.  At  that  time,  the  ANGTS  did 
not  include  a  gas  conditioning  plant  as 
part  of  the  approved  transportation 
system. 

Order  No.  45  also  adopted  amended 
regulations  denominated  as 
§§  271.1105(b)  and  271.1105(d),  with 
respect  to  production-related  costs  for 
the  Alaskan  gas  to  be  transported 
through  the  ANGTS.  The  policy 
statement  in  §  2.101  was  integrally 
related  to  those  amended  regulations. 
Order  No.  45  was  stayed  pending 
rehearing;  no  order  on  rehearing  was 
ever  issued;  and  the  amended 
regulations  never  went  into  effect.  •" 

In  October  1981,  pursuant  to  section  8 
of  ANGTA,  President  Reagan  submitted 
to  Congress  his  Findings  and  Proposed 
Wo/ vero/£o»v (President's  Waiver).^* 
Congress  approved  the  President's 
Waiver  by  )oint  Resolution  that  became 
law  on  December  15. 1981."*  The 
President's  Waiver,  among  other  things, 
revised  the  definition  of  the  ANGTS  so 
as  to  include  the  proposed  gas 
conditioning  plant  on  the  North  Slope  as 
part  of  the  approved  transportation 
system. 

On  January  4, 1982.  the  Commission 
issued  an  order  vacating  Order  No.  45, 
and  closing  Docket  No.  RM79-19, 
because  Order  No.  45  had  been 
rendered  moot  by  the  President's 
Waiver. ' '  The  validity  of  the  President's 
Waiver  was  confirmed  in  Metzenbaum 
v.  FERC.^*  The  court  also  construed  the 
January  4. 1982.  order  vacating  Order 
No.  45  (along  with  two  companion 
orders  of  that  date)  as  "nondiscretionary 
acts  required  by  the  waiver"  such  that 
"Notice  and  comment  was  'unnecessary' 

•     *     ♦  ••  15 

In  light  of  the  above,  the  Commission 
is  deleting  the  statement  of  policy  in 
§  2.101. 


•  18  CFR  2.100  (1987). 

•  15  use.  719c  (1982). 

•  18  CFR  2.100  (1987), 

'  H.R.).  Res.  621.  Pub.  L  9S-1SA,  91  Stat.  1268 
(1977). 

•  18  CFR  2.101  (1967). 


•  44  FR  51554  (Sept.  4. 1979).  FERC  Stall.  »  Regs. 
[Regulations  Preambles  1977-19811 1  Saoeo  (1979): 
order  slaying  effective  date.  44  FR  61327  (Oct.  25, 
1979).  FERC  Stats,  ft  Regs.  [Regulations  Preambles 
1977-1981)  1  3a090  (Oct.  19,  1979). 

">  44  FR  76482  (Dec.  27. 1979).  FERC  Stats,  ft  Regs. 
[Regulations  Preambles  1977-1981 1 1  30.112  (Dec.  20. 
1979). 

' '  Reprinted  in  H.K.  Rep.  No.  97-350. 97th  Cong., 
Ist  Sess.  25 

"  S.J.  Res.  115.  Pub.  L.  97-93. 95  Stat.  1204  (1981). 

' '  Order  Vacating  Prior  Order  and  Closing 
Docket.  18  FERC  t  61.003  (1982). 

'*  675  F.2d  1282  (D.C.  Cir.  1982). 

"  675  F.2d  at  1291. 
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III.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  •" 
generally  requires  a  description  and 
analysis  of  flnal  rules  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Commission  certifies  that  promulgating 
this  rule  does  not  represent  a  major 
Federal  action  having  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  no 
regulatory  flexibility  analysis  is 
required. 

rv.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  '^  and 
the  Office  of  Management  and  Budget's 
(OMB)  regulations  '*  require  that  0MB 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
This  rule  does  not  contain  any 
information  collection  and 
recordkeeping  requirements  requiring 
OMB's  approval.  Therefore,  this  rule 
will  not  be  submitted  to  OMB. 

V.  The  National  Environmental  Policy 
Act  Statement 

The  Commission  concludes  that 
promulgating  this  rule  does  not 
represent  a  major  Federal  action  having 
significant  adverse  effect  on  the  human 
environment  under  the  Commission's 
regulations  implementing  the  National 
Environmental  Policy  Act.**  The 
Commission  believes  this  rule  is 
procedural  in  nature  and  therefore  falls 
within  the  categorical  exemptions 
provided  in  the  Commission's 
regulations.^°  Consequently,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  are  required. 

VI.  Effective  Date 

This  final  rule  is  a  matter  of  general 
policy  and  interpretation  of  the 
Commission's  regulations.  Since  this 
rule  does  not  itself  alter  the  substantive 
rights  or  interests  of  any  interested 
persons,  prior  notice  and  comment  are 
unncessary  under  section  4  of  the 
Administrative  Procedure  Act  (APA).*' 
Since  the  purpose  of  this  final  rule  is  to 
delete  certain  sections  from  Part  2  of  the 
Commission's  regulations  that  are  no 
longer  pertinent,  the  Commission  finds 
good  cause  to  make  this  rule  effective 
immediately  upon  issuance. 


'•  5  use.  601-612  11982) 
"  44  use.  35O1-3.S20  (1982). 
"  5  CFR  Parll320  (1987). 
'•  52  FR  47897  (Dec.  17. 1987).  Ill  FERC  Slats.  « 
Regs.  1  30.783  (Dec.  10.  1987). 
'"  18  CFR  380.4(a)(2)(ii)  (1987). 
"5U.S.C  553(t))(1982). 


List  of  Subjecto  in  18  CFR  Part  2 

Administrative  practice  and^ 
procedure.  Electric  power, 
Environmental  impact  statements. 
Natural  gas.  Pipelines,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Commission  is 
amending  Part  2,  Chapter  I.  Title  16. 
Code  of  Federal  Regulations,  as  set  forth 
below. 

By  the  Commission. 
Lois  D.  Cashell. 

Acting  Secretary. 

PART  2— GENERAL  POUCY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  Department  of  Energy 
OrgHnizalion  Act,  42  U.S.C.  7101-7352  (1982); 
E.O.  No.  12009.  3  1978  Comp..  p.  142:  Federal 
Power  Act.  16  U.S.C.  792-825r  (1982)  as 
amended  by  Electric  Consumers  Act  of  1986. 
Pub.  L  No.  99-495:  Natural  Gas  Act.  15  U.S.C. 
3301-3432  (1982);  Public  Utility  Regulatory 
Policies  Act  of  1978. 16  U.S.C.  2601-2645 
(1982):  and  National  Environmental  Policy 
Act.  42  U.S.C.  4321-4361  (1982). 

S$  2.51. 2.100  and  2.101  [Removed] 

2.  Sections  2.51.  2.100  and  2.101  are 
removed. 

|FR  Doc.  88-15700  Filed  7-12-88;  8:45  am) 
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18  CFR  Part  380 

(Docket  No.  RM87-15-000:  Order  No.  486- 
Bl 

Regulations  Implementing  the  National 
Environmental  Policy  Act  of  1969; 
Order  Making  Tedinical  Correction 

Issued  )uly  8. 1988. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Final  rule:  order  making 
technical  correction. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
making  a  technical  correction  to  its  rule 
that  adopted  and  supplemented  the 
regulations  of  the  Council  on 
Environmental  Quality  implementing  the 
National  Environmental  Policy  Act  of 
1969  (Order  No.  486.  53  FR  47897  (Dec. 
17. 1987).  Order  No.  486-A.  53  FR  8176 
(Mar.  14. 1988)). 

EFFECTIVE  DATE:  This  order  is  effective 
July  8. 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Thomas  J.  Lane,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 


NE.,  Washington.  DC  20426.  (202)  357- 
8530. 

SUPPlfMENTARV  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  The 
full  text  of  this  document  is  available  on 
CIPS  for  10  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Anthony  G.  Sousa.  Charles  G. 
Stalon  and  Charles  A.  Trabandt. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  making  a 
technical  correction  to  its  final  rule  ' 
that  adopted  and  supplemented  the 
regulations  of  the  Council  on 
Environmental  Quality  implementing  the 
National  Environmental  Policy  Act  of 
1969.2 

II.  Background  and  Discussion 

On  rehearing  of  the  final  rule  the 
Commission  addressed  the  type  of 
environmental  review  necessary  for 
Commission  approval  of  natural  gas 
import  or  export  sites.  The  order  on 
rehearing,  however,  contained  an 
incorrect  legal  citation.  The  Commission 
approves  natural  gas  import/export 
sites  pursuant  only  to  DOE  Delegation 
Order  No.  0204-112.'  not  both  DOE 
Delegation  Order  Nos.  0204-26*  and 
0204-112  as  stated  in  the  order  on 
rehearing.  The  Commission,  therefore,  is 
amending  those  regulations  promulgated 
in  the  rehearing  order  that  relate  to 


•  Order  No.  486.  52  FR  47897  (Dec.  17.  1967).  Ill 
FF,RC  Stats,  ft  Regs  1 30,783  (1988).  Order  No.  486- 
A.  53  FR  6176  (Mar.  14. 1988).  Ill  FERC  Stats,  ft  Regs. 
1 30.799  (Mar.  9. 1968). 

•42  U.S.C.  4321-43708  (1982). 

>  49  FR  6664  (Feb.  22. 1984).  I  FERC  Stats,  h  Regs. 
19913(1988). 

«  43  FR  47769  (Oct.  17, 1978).  I  FERC  Stats,  ft  Regs. 
19906(1968). 
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Commission  approval  of  gas  import/ 
export  sites  to  delete  the  references  to 
DOE  Delegation  Order  No.  0204-26. 
The  Commission  is  also  deleting 
§  380.4(a)(31)  of  its  regulations  as  added 
in  the  order  on  rehearing.  That 
paragraph  categorizes  Commission 
approval  of  a  natural  gas  import  or 
export  site  as  a  type  of  action  that  does 
not  require  an  environmental  impact 
statement  if  the  site  does  not  involve  the 
construction  of  facilities.  Under  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-112,*  however,  the  Economic 
Regulatory  Administration,  not  the 
Commission,  approves  import/export 
sites  that  require  no  construction. 

ill.  Effective  Date 

The  changes  to  the  Commission's 
regulations  contained  in  this  order  are 
effective  immediately. 

List  of  Subjects  in  18  CFR  Fart  380 

Environment,  National  Environmental 
Policy  Act,  Natural  gas,  Pipelines, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  380  of  Chapter 
I.  Title  18,  Code  of  Federal  Regulations, 
as  set  forth  below. 

By  the  Commission. 
Lois  D.  Cashell. 

Acting  Secretary. 

PART  380— REGULATIONS 
IMPLEMENTING  THE  NATIONAL 
ENVIRONMENTAL  POUCY  ACT 

1.  The  authority  citation  for  Part  380 
continues  to  read  as  follows: 

Authority:  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  4321-4307a  (1982); 
Department  of  Energy  Organization  Act  42 
U.S.C.  7101-7352  (1982);  E.0. 12009.  3  CFR 
1978  Comp..  p.  142. 

§380.4    [AmwKlMlI 

2.  In  S  380.4,  paragraph  (a)(31]  is 
removed. 

3.  In  §  380.5,  paragraph  (b)(l}  is 
revised  to  read  as  follows: 

§380.5    Actione  ttiat  require  an 
environmentai  assessment 

«  *  *  *  4 

(b)  *  *  • 

(1)  Except  as  identified  in  {§  380.4, 
380.6  and  2.55  of  this  chapter, 
authorization  for  the  site  of  new  gas 
import/export  facilities  under  DOE 
Delegation  No.  0204-112  and 
authorization  under  section  7  of  the 
Natural  Gas  Act  for  the  construction. 


*  DOE  Delegation  Order  No.  0204-20  was 
superseded  by  DOE  Delegation  Order  No.  0204-55. 
wiiich  in  turn  was  superseded  by  DOE  Delegation 
Order  NO.  0204-112. 


replacement,  or  abandonment  of 
compression,  processing,  or 
interconnecting  facilities,  onshore  and 
offshore  pipelines,  metering  facilities, 
LNG  peak-shaving  facilities,  or  other 
facilities  necessary  for  the  sale, 
exchange,  storage,  or  transportation  of 
natural  gas; 
***** 

4.  In  S  380.6.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

S  380.6    Actions  that  require  an 
environmental  ImfMct  statement 

(a)  •  *  * 

(1)  Authorization  under  sections  3  or  7 
of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  No.  0204-112  for  the 
siting,  construction,  and  operation  of 
jurisdictional  liquefied  natural  gas 
import/export  facihties  used  wholly  or 
in  peirt  to  liquefy,  store,  or  regasify 
liquefied  natural  gas  transported  by 
water 
***** 

(FR  Doc.  88-15699  Filed  7-12-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healttt 
Administration 

29  CFR  Part  1910 
[Docket  Na  H-011F] 

Occupationai  Noise  Exposure 
Standard 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
OSHA  has  reviewed  the  comments 
received  in  response  to  the  Federal 
Register  request  for  information  on  the 
paperwork  burden  associated  with  the 
occupational  noise  exposure  standard. 
On  the  basis  of  the  comments  received, 
OSHA  intends  to  maintain  the  present 
requirements  of  the  standard.  OMB  has 
renewed  the  information  collection 
clearance  for  the  standard  for  three 
years. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Foster,  Occupational  Safety 
and  Health  Administration,  Room  N- 
3649.  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210:  telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  and  approved  the 
information  collection  requirements  of 
the  occupational  noise  exposure 


standard  (29  CFR  1910.95)  when  the 
hearing  conservation  amendment  was 
issued  in  March  1983  (OMB  Control  No. 
1218-0048).  When  OSHA  sought  renewal 
of  its  clearance  for  this  standard  in  July 
1986,  however,  OMB  suggested  that  the 
Agency  "reexamine,  in  conjunction  with 
OMB.  potential  alternatives  for  reducing 
the  [standard's]  information  collection 
burden."  As  a  result  of  OMB's 
suggestion.  OSHA  agreed  to  seek  public 
comment  on  the  possibility  of  reducing 
the  information  collection  burdens 
resulting  from  the  noise  standard. 

On  November  4. 1987.  OSHA 
published  a  notice  in  the  Federal 
Register  (52  FR  42321)  requesting 
comments  concerning  the  current 
information  collection  burden  of  the 
OSHA  noise  standard.  Comments  were 
sought  on  whether  and  to  what  extent 
information  collection  requirements 
could  be  reduced  without  reducing  the 
effectiveness  of  the  standard  in 
preventing  employee  hearing  loss. 
Specifically,  OSHA  requested 
information  on  the  practical  utility  of  the 
information  required  to  be  collected  by 
the  existing  regulation;  on  the 
appropriate  frequency  for  collecting  the 
information;  and  on  possible 
alternatives  for  reducing  the  information 
collection  burden. 

In  response  to  the  Federal  Register 
notice,  31  comments  representing  29 
organizations  were  received.  With  the 
exception  of  NIOSH,  the  respondents 
fell  into  two  fairly  well-defined 
categories: 

1.  Professional  noise  and  audiologic 
consultants  and  related  professional 
associations  (21  comments). 

2.  Representatives  of  industrial  and 
public  utility  organizations  (9 
comments). 

Summaiy  of  Submitted  Comments 

1.  Professional  Noise  and  Audiologic 
Consultants  and  Related  Professional 
Associations 

Of  the  21  comments  received.  20 
stated  emphatically  that  no  changes 
should  be  made  in  the  present 
requirements  of  the  standard.  In  11  of 
these  comments,  it  was  pointed  out  that 
most  consultants  (who  service  smaller 
employers)  and  most  laige  companies 
who  perform  their  own  audiometric 
testing  make  extensive  use  of 
computerized  systems  which  keeps 
paperwork  burden  to  a  minimiun. 
Sixteen  of  the  21  commenters  in  this 
group  maintained  that  any  changes, 
particularly  in  the  frequency  of 
audiometric  testing,  would  diminish  the 
effectiveness  of  the  standard.  Eight 
pointed  out  explicitly  that  they  had 
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received  no  complaints  from  any  of  their 
clients  on  any  recordkeeping 
requirements  of  the  standard  and  no 
commenter  in  this  group  suggested  that 
any  client  had  raised  any  complaints 
about  any  provisions  of  the  standard. 

With  regard  to  the  frequency  of 
audiometric  testing,  one  commenter  (Ex. 
513-12)  pointed  out  that,  in  one  case, 
when  audiometric  testing  was 
postponed  for  one  year,  upon 
resumption  of  testing,  an  STS  was  found 
in  24%  of  the  204  employees  involved. 
The  rate  of  STS  fell  to  3%  when  testing 
was  resumed  on  an  annual  basis. 
Another  commenter  (Ex.  513-27)  cited 
an  Air  Force  study  indicating  that  if 
audiometric  tests  were  not  performed 
annually,  hearing  loss  due  to  noise 
exposure  would  not  be  discovered  in 
time  to  avoid  hearing  impairment.  The 
same  commenter  also  cited  an 
International  Standards  Organization 
standard  {ISO-1999.2)  which  predicted 
that  changes  in  hearing  basis 
necessitates  annual  audiograms. 

One  commenter  (Ex.  513-21) 
suggested  that,  under  certain  conditions 
and  after  6  to  8  audiograms  have  been 
done  annually,  it  might  be  possible  to 
allow  audiometric  testing  to  be 
performed  at  two  year  intervals. 
However,  all  others  opposed  such  a 
practice. 

The  subject  of  monitoring  frequency 
was  raised  in  one  comment  (Ex.  513-2) 
in  which  the  commenter  stated  that 
noise  monitoring  need  not  be  repeated 
annually.  However.  OSHA  does  not 
require  annual  monitoring  and  does,  in 
fact,  require  exactly  the  provisions 
which  the  commenter  recommends. 

Overall,  the  comments  from  this  group 
denied  that  there  was  any  undue 
paperwork  burden  in  the  noise  standard, 
maintained  that  none  of  their  clients  had 
any  difHculties  in  complying  with  the 
standard,  and  stated  that  any  changes  in 
the  provisions  would  weaken  the 
standard's  ability  to  provide  adequate 
protection  to  employees. 

2.  Representatives  of  Industrial  and 
Public  Utility  Organizations 

Of  the  9  comments  in  this  group,  two 
perceived  problems  with  the  present 
standard.  Another  (Ex.  513-24) 
submitted  a  detailed  comment  requiring 
the  OSHA  Form  200  issue  of  recordable 
hearing  loss.  However,  the  recordability 
of  hearing  loss  on  OSHA  Form  200  is  not 
a  requirement  of  the  noise  standard.  (It 
is  required  under  29  CFR  Part  1904). 
Thus  the  comment  is  irrelevant  to  the 
issues  addressed  here.  The  remaining 
six  comments  expressed  no  knowledge 
of  any  reason  why  the  paperwork 
requirements  of  the  standard  are  too 


burdensome  and  urged  that  they  not  be 
changed. 

The  first  of  the  two  commenters  who 
perceived  problems  with  the  standard 
(Ex.  513-14)  raised  only  one  point.  He 
felt  the  provision  requiring  the  posting  of 
the  standard  in  an  accessible  location  to 
be  unnecessary.  Since  OSHA  does  not 
regard  this  requirement  to  be 
"paperwork"  or  "information 
collection",  it  is  not  considered  relevant 
to  the  issue. 

The  second  commenter  (Ex.  513-15) 
who  expressed  problems  with  the 
requirements  of  the  standard  did  not 
provide  any  explicit  information.  He  felt 
that  the  scope  of  information  collection 
was  too  broad.  However,  the  only 
specifics  mentioned  related  to 
schedules,  bulletins,  telephonic  or 
telegraphic  requests,  etc.  None  of  these 
are  required  by  the  noise  standard.  It 
seems  apparent  from  the  wording  of  the 
comment  that  the  commenter  was 
looking  at  the  OMB  definition  of 
"Information  Collection"  which  was 
included  in  the  Federal  Register  notice, 
and  assumed  that  these  elements  were 
part  of  the  noise  standard. 

The  other  six  commenters  in  this 
category  opposed  making  any  changes. 
Most  of  them  explicitly  stated  that  there 
was  nothing  excessively  burdensome  in 
the  present  requirements. 

On  the  basis  of  the  9  comments  in  this 
category,  no  information  has  been 
presented  which  justifies  making  any 
change  in  the  present  noise  standard. 

3.  NIOSH 

NIOSH  was  the  only  government 
agency  to  submit  a  comment.  They 
stated  that  present  requirements  are 
necessary  to  ensiue  the  effectiveness  of 
the  standard  and  that  any  reduction  in 
the  present  information  collection 
requirements  may  result  in  a  significant 
increase  in  the  risk  of  hearing 
impairment  among  exposed  workers. 

Action  To  Be  Taken 

In  the  Federal  Register  notice  of 
November  4. 1987.  OSHA  requested 
information  "on  the  practical  utility  of 
the  information  required  to  be  collected 
by  the  existing  regulation,  on  the 
appropriate  frequency  for  collecting  the 
information  and  on  possible  alternatives 
for  reducing  the  burden  without 
reducing  the  effectiveness  of  the 
standard  in  protecting  employee 
hearing."  OSHA  believes  that,  based  on 
the  comments  received,  no  case  has 
been  made  that  would  support  any 
action  to  change  any  provision  of  the 
existing  noise  standard.  OSHA  therefore 
has  prepared  this  Federal  Register 
notice  to  announce  that,  as  a  result,  no 
further  action  will  be  taken. 


OMB  has  cleared  the  information 
collection  requirements  of  the 
Occupational  Noise  Exposure  Standard 
for  three  years  until  June  30. 1991,  the 
maximum  period  allowed  under  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  29  CFR  Part  1910 

Occupational  health  standards.  Noise. 
Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210.  It 
is  issued  pursuant  to  section  6(b)  and 
8(d)  of  the  Occupational  Safety  and 
Health  Act  (29  U.S.C.  655.  659). 

Signed  at  Washington.  DC,  this  8lh  day  of 
July.  1988. 

lohn  A.  PendergraM, 
Assistant  Secretary  ofLalwr. 
JFR  Doc.  8»-15713  Filed  7-12-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IOPP-300188A;  FRL  3412-«] 

Daflnitions  and  Interpretations; 
Tectmical  Amendments 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  adds  a  commodity 
deHnition  for  marjoram  that  deflnes 
marjoram  for  tolerance  purposes  and 
clarifies  and  updates  the  relationship 
between  the  general  commodity  term 
"marjoram"  and  the  specific  raw 
agricultural  commodities  classified  as 
"Origanum  spp."  This  regulation  was 
requested  by  the  Interregional  Research 
Project  No.  4  (lR-4). 
EFl^cnvE  date:  July  13. 1988. 
ADDRESS:  Written  objections,  identified 
by  the  document  control  number,  (OPP- 
300188A),  may  be  submitted  to:  Hearing 
Clerk  (A-110).  Environmental  Protection 
Agency.  Rm.  3708.  401  M  St..  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  IMFORMATION  CONTACT: 
By  mail: 
Hoyt  Jamerson,  Emergency  Response 

and  Minor  Use  Section  (TS-767C). 

Registration  Division  (TS-767C). 

Environmental  Protection  Agency.  401 

M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 

Rm.  716,  CM  #2. 1921  Jel^erson  Davis 
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Highway.  Arlington.  VA  22202.  (703)- 
557-2310. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  May  4. 1988  (53  FR 
15854).  in  which  it  was  announced  that 
the  Interregional  Research  Project  No.  4 
(IR-4),  New  Jersey  Agricultural 
Experiment  Station.  P.O.  Box  231. 
Rutgers  University.  New  Brunswick.  NJ 
08903,  had  submitted  a  request  on  behalf 
of  Dr.  Robert  H.  Kupelian.  National 
Director.  IR-4  Project,  Technical 
Committee. 

IR-4  requested  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  propose 
that  40  CFR  180.1(h)  be  amended  by 
adding  "marjoram"  to  the  general 
category  of  commodities  listed  in 
column  A  and  defining  the  general 
commodity  term  for  tolerance  purposes 
by  inserting  the  corresponding  raw 
agricultural  commodities  "Origanum 
spp.  (includes  sweet  or  annual 
marjoram,  wild  marjoram  or  oregano. 
and  pot  marjoram)"  in  the  specific 
commodities  listing  in  column  B. 
Additionally,  it  was  proposed  that  40 
CFR  180.34(f)(9)(xix)  (A)  and  (B).  a 
listing  of  the  herbs  and  spices  crop 
group  and  its  representative 
commodities,  be  revised  to  make  it 
consistent  with  the  general  commodity 
definition  for  marjoram. 

The  IR-4  requested  these  amendments 
in  order  to  clarify  and  update  the 
relationship  between  the  general 
commodity  term  "marjoram"  and  the 
specific  raw  agricultural  commodities 
classified  as  "Origanum  spp." 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  rule  will  protect  the  public  health. 
Therefore,  the  rule  is  established  as  set 
forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  O^ice  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  23. 1988. 
Douglas  O.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 


PART  180— {AMENDED) 


\- 


1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.1(h)  is  amended  by 
adding  a  definition  for  marjoram,  to 
read  as  follows: 

§  180.1    Definitions  and  interpretations. 

***** 

(h)  *  *  * 


Marjoram.. 


Origanum  spp.  (includes 
sweet  or  annual  marjoram, 
wild  marjoram  or  oregano, 
and  pot  maijoram). 


3.  Section  180.34  is  amended  by 
revising  paragraph  (f)(9)(xix),  to  read  as 
follows: 

§  180.34    Tests  on  the  amount  of  residue 
remaining. 

.    (f)  *  *  • 

(9)  *   *  * 

(xix)  Herbs  and  spices  group — (A) 
Commodities.  Anise  (aniseed) 
(Pimpinella  asisum);  balm  [Melissa 
officinalis);  basil  [Ocimum  basilicum); 
borage  [Borago  officinalis);  bumet 
(Sanguisorba  minor);  camomile 
[Anthemis  nobilis);  caraway  [Carum 
carvf);  catnip  [Nepeta  cataria);  chives 
[Allium  schoenoprasum);  clary  [Salvia 
sclarea);  coriander  [Coriandrum 
sativum);  costmary  [Chrysanthemum 


balsamita);  cumin  [Cuminum  cyminum); 
curry  leaf  [Murraya  koenigii);  dill 
[Anethum  graveolens);  fennel  (Italian 
and  sweet);  [Foeniculum  vulgare); 
fenugreek  [Trigonella  foenumgraecum); 
horehound  [Marrubium  vulgare);  hyssop 
[Hyssopus  officinalis);  marigold 
[Calendula  officinalis);  marjoram 
[Origanum  spp.)  (including  sweet  or 
annual  marjoram,  wild  marjoram  or 
oregano,  and  pot  marjoram);  nasturtium 
[Tropaeolum  majus);  pennyroyal 
[Mentha  pulegium);  rosemary 
[Rosmarinus  officinalis);  rue  [Ruta 
graeolens);  sage  [Salvia  officinalis); 
savory,  summer  and  winter  [Sature/a 
spp.);  sweet  bay  (bay  leaf)  [Laurus 
nobilis);  tansy  [Tanacetum  vulgare); 
tarragon  [Artemesia  draculunculus): 
thyme  [Thymus  spp.);  wintergreen 
[Gaultheria  procumbens);  woodruff 
[Galium  odorata);  wormwood 
[Artemesia  absinthium). 

(B)  Representative  commodities. 
Basil,  chives,  dill,  marjoram  or  other 
Origanum  spp.,  and  sage. 
***** 

[FR  Doc.  88-15484  Filed  7-12-88:  8:45  am] 

BILUNG  CODE  6S<»-S0-« 

40  CFR  Part  180 
(OPP-00265;  FRL-3411-4] 

Pesticide  Tolerance  for  Metolachlor; 
Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  in  the  tolerance 
designation  in  40  CFR  180.368(a)  for 
residues  of  the  herbicide  metolachlor  in 
or  on  safflower  seed. 
date:  Effective  on  July  13, 1988. 
FOR  FURTHER  INFORMATION  CONTACR 
Richard  Mountfort,  Product  Manager 
(PM)  23,  Registration  Division,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  237,  CM  #2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202,  (703)-557- 
1830. 
SUPPlfMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  11. 1982  (47 
FR  10537).  EPA  established  a  tolerance 
of  0.1  part  per  million  (ppm)  for  residues 
of  the  herbicide  metolachlor  in  or  on 
safflower  seed.  In  the  Federal  Register 
of  July  16. 1986  (51  FR  25697),  EPA 
reissued  the  table  in  §  180.368(a)  and 
through  a  typographical  error  the 
tolerance  entry  for  saHlower  seed  was 
inadvertently  listed  as  0.01  ppm.  This 
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document  corrects  that  typographical 
error  by  changing  the  entry  to  read 
"0.1." 

List  of  Subjects  in  40  CFR  Part  180 

Pesticides.  Pests. 

Accordingly.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  34ea. 

SieO.368    (Afiwn<todl 

2.  In  S  180.368(a).  the  tolerance  entry 
for  safflower  seed  is  revised  to  read 
"0.1". 

Dated:  June  28, 198& 
Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  88-15339  Filed  7-12-88;  8:45  am) 

BILUNQ  COOC  6SaO-S0-M 


40  CFR  Part  180 

(PP  OF23M/R973:  FRL-3411-3] 

Pesticide  Tolerances  for  Permethrin 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  residues  of  the  insecticide 
permethrin  and  its  metabolites  in  or  on 
the  raw  agricultural  commodities  alfalfa 
(fresh)  and  alfalfa  hay;  meat,  fat,  and 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  and  sheep;  milk;  poultry:  and 
eggs.  This  rule  to  establish  maximum 
permissible  levels  for  the  combined 
residues  of  permethrin  was  requested 
pursuant  to  petitions  by  the  FMC  Corp. 
EFFECTIVE  DATE:  )uly  13. 1988. 
ADDRESS:  Written  objections,  identified 
by  the  document  control  number  [PP 
OF2389/Rg73].  may  be  submitted  to: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency.  Rm.  3708.  401  M  St. 
SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail: 

George  LaRocca.  Product  Manager  (PM) 
15,  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington.  DC  20460 
Office  location  and  telephone  number: 
Rm.  716,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (703)- 
557-3210. 
SUPPIXMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  June  7. 1988  (53  FR 


20872).  in  which  it  was  announced  that 
the  FMC  Corp.  Agricultural  Chemical 
Group.  2000  Market  St..  Philadelphia,  PA 
19103.  had  submitted  pesticide  petition 
OF2389  to  the  Agency  proposing  to 
establish  new  tolerances  and  amend 
existing  tolerances  for  the  combined 
residues  of  the  insecticide  permethrin 
[(3-phenoxyphenyl)methyl  3-(2,2- 
dichloroethenyl)-2.2- 
dimethylcyclopropanecarboxylate]  and 
its  metabolites  cis  and  traris  3-(2.2- 
dichloroethenyl)-2,2- 
dimethylcylopropanecarboxylic  acid,  3- 
phenoxybenzyl  alcohol  and  3- 
phenoxybenzoic  acid  in  or  on  the 
following  raw  agricultural  commodities: 
Alfalfa,  fresh  at  25.0  parts  per  million; 
alfalfa,  hay  at  55  ppm;  meat  of  cattle 
goats,  hogs,  horses,  and  sheep  to  0.25 
ppm:  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  and  sheep  at  2.0  ppm;  fat  of 
cattle,  hogs,  and  horses  at  2.5  ppm;  fat  of 
goats  and  sheep  at  3.0  ppm;  fat  of 
poultry  at  1.0  ppm;  eggs  at  1.0  ppm;  and 
milk  fat  (reflecting  0.25  ppm  in  whole 
milk)  at  6.25  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 


List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated-  June  29. 1988. 
Douglas  0.  Camiit, 
Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.378  is  amended  in 
paragraph  (b)  by  adding  and 
alphabetically  inserting  the  commodities 
alfalfa,  fresh  and  alfalfa,  hay  and  in 
paragraph  (c)  by  revising  the  entries  for 
eggs;  fat.  meat,  and  meat  byproducts 
(mbyp)  of  cattle,  goats,  hogs,  horses, 
poultry  and  sheep;  and  milk,  to  read  as 
follows: 

§  180.378    Permetttrin;  to4«ranc««  for 
residues. 


(b)  *  •  • 


Conwnodity 


Alfalfa,  fresh. 
AHalfa.  hay 


Parts  per 
million 


25.0 
55.0 


(C)* 


Commodities 


Cattle,  lal 

Cattle,  meat... 
Cattle,  mbyp... 
Eggs. 

Goats,  fat 

Goats,  meat... 
Goats,  mbyp.. 

Hogs,  tat 

Hogs,  meat.... 
Hogs,  mbyp . 

Horses,  fat ™. . 

Horses,  meat ™... ___„.. 

Horses,  mbyp . .„.™._..„ 

Milk  tat  (refiactino  0-25  ppm  in 

milk) 

Poultry,  fat 

Poultry,  meat 

Poultry,  mtjyp 

Sheep,  fat — 

Sheep,  meat ^.. 

Sheep,  mbyp 


Parts  per 
million 


3.0 

0.25 

2.0 

1.0 

3.0 

0.25 

2.0 

3.0 

0.2S 

3J0 

3.0 

0.2S 

2.0 

e2S 

0.15 

0.05 

0.2S 

3.0 

0.25 

^0 


(FR  Doc.  88-15340  Filed  7-12-88;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

(Docket  No.  71146-8001] 

Groundf  Isti  of  tt>e  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

SUMMARY:  The  Director,  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  total  allowable 
catch  (TAG)  for  the  "other  rockfish" 
category  in  the  Central  Regulatory  Area 
of  the  Gulf  of  Alaska  will  be  taken  by 
July  9. 1988.  Fishing  for  and  retention  of 
"other  rockfish"  is  therefore  prohibited 
in  the  Central  Regulatory  Area  from  July 
9. 1988,  through  December  31, 1988.  This 
action  is  necessary  to  limit  the  harvest 
of  "other  rockfish"  to  the  amount 
permissible  under  Federal  regulations 
implementing  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP). 

DATES:  Effective  at  noon.  July  9. 1988. 
Alaska  Daylight  Time  (ADT).  until 
midnight.  Alaska  Standard  Time  (AST). 
December  31. 1988.  Comments  on  this 
notice  may  be  submitted  to  the  Regional 
Director  until  July  25. 1988. 
ADDRESS:  Address  comments  to  James 
W.  Brooks,  Acting  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service.  P.O.  Box  21668,  Juneau.  Alaska 
99802-1668. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Gharrett  (Resource  Management 
Specialist.  NMFS)  907-586-7230. 

SUPPLEMENTARY  INFORMATION:  The  FMP 

governs  the  groundHsh  fishery  in  the 
exclusive  economic  zone  (EEZ)  in  the 
Gulf  of  Alaska  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  Regulations 
implementing  the  FMP  are  at  50  CFR 
Part  672.  Section  672.2  of  the  regulations 
defines  the  Western,  Central,  and 
Eastern  Regulatory  Areas  in  the  Gulf  of 
Alaska.  Under  the  procedures  set  forth 
at  §  672.20(a).  1988  TACs  were 
established  for  each  groundfish  target 
species  or  species  group  and 
apportioned  among  the  regulatory  areas 
or  districts  (53  FR  890.  January  14, 1988). 

One  of  the  groups  of  groundfish 
species  for  which  TAC  was  established 
is  the  "other  rockfish"  category,  which 
in  the  Central  Regulatory  Area  consists 
of  members  of  the  genus  Sebastes,  as 
described  in  Table  1,  §  672.20.  The  1988 
TAC  for  "other  rockfish"  in  the  Central 
Regulatory  Area  is  7,100  mt  and  is 


apportioned  entirely  to  domestic  annual 
processing  (DAP). 

The  estimated  catch  through  June  23, 
1988,  in  the  Central  Regulatory  Area  is 
5.100  mt.  At  current  harvest  rates,  the 
TAC  will  be  reached  on  July  9. 1988. 
Under  §  672.20(c){2)(i).  if  the  Regional 
Director  determines  that  the  TAC  for 
any  target  species  or  the  "other  species" 
category  in  any  regulatory  area  or 
district  has  been  or  will  be  reached, 
directed  fishing  for  that  species  will  be 
prohibited  and  that  species  will  be 
declared  a  prohibited  species. 
Therefore,  beginning  at  12:00  noon  on 
July  9, 1988.  fishing  for.  and  retention  of. 
"other  rockfish"  in  the  Central 
Regulatory  Area  is  prohibited.  Fishing 
for  other  groundfish  species  for  which  a 
quota  is  available  in  the  Central 
Regulatory  Area  is  permitted,  but  any 
catches  of  "other  rockfish"  must  be 
treated  as  a  prohibited  species  and 
discarded  at  sea  in  accordance  with 
§  672.20(e). 

In  making  this  decision,  the  Regional 
Director  concluded  that:  (1)  There  will 
be  no  threat  of  overflshing  "other 
rockfish"  stocks  because  bycatches  of 
"other  rockfish"  in  other  groundfish 
fisheries  are  expected  to  be  negligible, 
(2)  the  long-term  economic  interests  of 
authorized  users  of  the  "other  rockfish" 
Hshery  are  protected  because  the  stocks 
are  protected  from  additional  decline, 
and  (3)  a  continued  closure  will  have  no 
significant  impact  on  the  socioeconomic 
well-being  of  other  domestic  Hsheries, 
since  other  species  of  fish  and  shellfish 
will  not  be  significantly  affected. 

Classification 

At  current  harvest  rates,  the  "other 
rockfish"  TAC  will  be  fully  harvested  by 
July  9, 1988.  Therefore,  the  health  of 
stocks  of  "other  rockfish"  could  be 
jeopardized  unless  this  notice  takes 
effect  promptly.  Therefore,  NOAA  finds 
for  good  cause  that  prior  opportunity  for 
public  comment  on  this  notice  is 
contrary  to  the  public  interest  and  that 
its  effective  date  should  not  be  delayed. 
This  action  is  taken  under  §  672.20  and 
is  in  compliance  with  Executive  Order 
12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  el  seg. 
Dated:  |uly  8, 1988. 
Richard  H.  Schaefer. 

Director  of  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

|FR  Doc.  88-15679  Filed  7-8-88;  2:27  pm) 

BILLING  CODE  3S10-22-M 


50  CFR  Part  672 
[Docket  No.  71146-8001] 
Groundfish  of  ttie  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  closure. 

summary:  The  Director.  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  share  of  the 
sablefish  total  allowable  catch  (TAC) 
assigned  to  hook-and-line  gear  in  the 
Western  Regulatory  Area  of  the  Gulf  of 
Alaska  will  be  reached  by  July  8, 1988. 
Fishermen  are  prohibited  from  retaining 
sablefish  during  directed  hook-and-line 
fishing  for  sablefish  and  while  fishing 
for  other  groundfish  species  with  hook- 
and-line  gear  in  this  area  after  12:00 
noon,  Alaska  Daylight  T.Tne  (ADT).  on 
July  8. 1988.  This  closure  is  necessary  to 
limit  the  share  of  sablefish  assigned  to 
hook-and-line  gear  to  that  amount 
specified  in  the  regulations.  It  is 
intended  as  a  management  measure  that 
complies  with  objectives  of  the  FMP. 
DATES:  This  notice  is  effective  from 
12:00  noon  on  July  8. 1988.  Alaska 
Daylight  Time  (ADT).  until  midnight, 
Alaska  Standard  Time,  December  31, 
1988. 

ADDRESS:  Comments  should  be 
addressed  to  James  W.  Brooks,  Acting 
Director,  Alaska  Region  (Regional 
Director),  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau.  Alaska 
99802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg,  Fishery  Management 
Biologist,  NMFS,  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  Regulations 
implementing  the  FMP  are  at  50  CFR 
Part  672.  Section  672.20(a)  of  the 
regulations  establishes  an  optimum 
yield  range  of  116,000-800,000  metric 
tons  (mt)  for  all  groundfish  species  in 
the  Gulf  of  Alaska.  TACs  for  each  target 
groundfish  species  and  species  group 
are  specified  annually.  For  1988,  TACs 
were  established  for  each  of  the  target 
groundfish  species  and  species  groups 
and  apportioned  among  the  regulatory 
areas  and  districts. 

Section  672.2  of  the  regulations 
defines  the  Western  Regulatory  Area  in 
the  Gulf  of  Alaska.  The  TAC  for 
sablefish  is  4,060  mt  in  this  area.  Under 
§  672.24(b)(2)  of  current  regulations. 
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persons  fishing  with  hook-and-iine  gear 
may  take  up  to  55  percent  of  the  TAC  in 
this  area,  or  2,230  mt. 

NMFS  estimated  as  many  as  72  hook- 
and-line  vessels  registered  to  fish  in  the 
Western  Regulatory  Area.  Landings 
through  July  4, 1988  total  about  2,193  mt 
of  sablefish  caught  by  hook-and-line 
gear.  At  present  catch  rates,  the 
Regional  Director  has  determined  that 
the  remainder  of  the  amount  of  sablefish 
assigned  to  hook-and-line  gear  (37  mt)  in 
the  Western  Regulatory  Area  will  be 
taken  by  July  8, 1988. 

Under  §  672.24(b)(3)(ii),  if  the  share  of 
the  sablefish  TAC  assigned  to  any  type 
of  gear  for  any  area  or  district  will  be 
reached,  further  catches  of  sablefish 
must  be  treated  as  prohibited  species  for 
the  remainder  of  the  year  by  pesons 
using  that  type  of  gear.  Since  the  share 
of  the  TAC  assigned  to  hook-and-line 
gpar  will  be  reached,  further  sablefish 


catches  must  be  treated  as  prohibited 
species  after  12:00  noon,  ADT,  on  July  8, 
1988. 

The  specified  allocation  of  the 
sablefish  resource  between  hook-and- 
line,  trawl,  and  pot  gear  in  the  Western 
Regulatory  Area  will  be  jeopardized 
unless  this  notice  takes  effect  promptly. 
Therefore,  NOAA  finds  for  good  cause 
that  prior  opportunity  for  public 
comment  on  this  notice  is  contrary  to 
the  public  interest  and  its  effective  date 
should  not  be  delayed. 

Public  comments  on  the  necessity  for 
this  action  are  invited  for  a  period  of  15 
days  after  the  effective  date  of  this 
notice.  Public  comments  on  this  notice 
of  closure  may  be  submitted  to  the 
Regional  Director  at  the  address  above 
until  July  25, 1988.  If  written  comments 
are  received  which  oppose  or  protest 
this  action,  the  Secretary  will  reconsider 
the  necessity  of  this  action,  and,  as  soon 


as  practicable  after  that  reconsideration, 
will  either  publish  in  the  Federal 
Register  a  notice  of  continued 
effectiveness  of  the  adjustment, 
responding  to  comments  received,  or 
modify  or  rescind  the  adjustment. 

Classification 

This  action  is  taken  under  S  672.24 
and  is  in  compliance  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1B01  et  seq.  ^ 

Dated:  |uly  B.  1968. 
Riduid  H.  Schaefer, 

Director  of  Office  of  Fisheries.  Conservation 
and  Management.  National  Marine  Fisheries 
Service. 
[FR  Doc.  80-15729  Filed  7-8-48:  5:12  pmj 
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TNs  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  ttie 
proposed  issuance  of  rules  and 
regulations.  Ttw  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  ttie  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  13 

Setoffs  and  WithtKHdIngs  Against 
Debt 

agency:  Department  of  Agriculture 
(USDA). 

action:  Proposed  rule. 

summary:  This  proposed  rule  amends  7 
CFR  Part  13.  the  provisions  stating  the 
conditions  under  which  amounts 
approved  by  Agricultural  Stabilization 
and  Conservation  county  committees  for 
disbursement  to  persons  under  programs 
administered  by  the  Department  of 
Agriculture,  or  any  agency  thereof,  will 
be  withheld  or  set  off  against  debts  of 
such  persons  owing  to  any  department 
or  agency  of  the  United  States.  The 
intent  of  this  proposed  rule  is  to  extend 
the  regulatory  period  of  time  allowed  for 
setoff  and  withholding  to  ten  years.  This 
regulation  would  then  allow  a  period  of 
time  similar  to  that  allowed  by  the 
regulations  issued  imder  the  Federal 
Claims  Collection  Act  of  1966,  as 
amended  by  the  Debt  Collection  Act  of 
1982  (31  U.S.C.  3716).  This  proposed  rule 
also  permits  all  agencies  of  the  United 
States  to  submit  administrative  offset 
requests  directly  to  the  appropriate 
Agricultural  Stabilization  and 
Conservation  Service  state  office. 

DATE:  Conunents  must  be  received  by 
August  12, 1988. 

ADDRESSES:  Comments  concerning  this 
proposed  regulation  should  be 
addressed  to:  Director,  Fiscal  Division, 
ASCS,  U.S.  Department  of  Agriculture. 
P.O.  Box  2415,  Washington,  DC  20013. 
All  comments  submitted  in  response  to 
this  proposed  rule  will  be  available  for 
public  inspection,  in  Room  6094,  South 
Agriculture  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  between  8:30  am  and 
4:00  pm,  Monday  through  Friday. 


FOR  FURTHER  INFORMATION  CONTACT: 

Paula  Roney,  Claims  Specialist,  (202) 

382-0185. 

SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1  and  has  been  classified  as  "not 
major"  because  it  will  not  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  and  prices  for  consumers, 
individual  industries,  federal,  State  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  action  does  not  constitute  a 
review  as  to  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
Departmental  Regulation  1512-1.  No 
sunset  review  date  has  been  set  for  this 
regulation  because  review  is  ongoing. 

Richard  Lyng,  Secretary  of 
Agriculture,  certifies  that  this  action  will 
not  increase  the  federal  paperwork 
burden  for  individuals,  small  businesses, 
and  others.  Therefore  this  action  is 
exempt  from  the  provision  of  the 
Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

The  titles  and  numbers  of  the  Federal 
Domestic  Assistance  Programs  to  which 
this  proposed  rule  applies  are: 
Commodity  Loans  and  Purchases, 
10.051;  Cotton  Production  Stabilization, 
10.052;  Feed  Grain  Production 
Stabilization,  10.055;  Storage  Facilities 
and  Equipment  loans,  10.056;  Wheat 
Production  Stabilization,  10.058;  Rice 
Production  Stabilization,  10.065;  Grain 
Reserve  Program,  10.067;  as  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

This  action  will  not  have  a  significant 
impact  specifically  upon  area  and 
community  development;  therefore, 
review  as  established  by  Executive 
Order  No.  12372  (July  14, 1982)  was  not 
used  to  assure  that  units  of  local 
government  are  informed  of  this  action. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health  and 
safety.  Therefore,  neither  an 
Environiueiilul  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


This  proposed  rule  makes  two 
changes  in  existing  regulations: 

First,  it  amends  7  CFR  Part  13  to 
extend  the  period  of  time  in  which  the 
Government  may  exercise  its  right  to 
administrative  offset  against  amounts 
approved  by  Agricultural  Stabilization 
and  Conservation  county  committees  for 
disbursement  to  persons  under  programs 
administered  by  the  Department  of 
Agriculture,  or  any  agency  thereof. 

Currently,  regulations  provide  that 
setoff  under  7  CFR  Part  13  against  a  debt 
owed  the  Government  is  barred  when 
no  suit  has  been  filed  and  the  applicable 
statue  of  limitation  for  enforcing 
payment  of  such  a  debt  expires  prior  to 
the  date  the  amount  becomes  payable  to 
the  debtor.  Although  the  period  may 
vary,  the  statutory  period  for  bringing  a 
civil  action  on  a  claim  is  usually  six 
years.  The  Debt  Collection  Act  of  1982 
amended  the  Federal  Claims  Collection 
Act  of  1966  (31  U.S.C.  3716)  to  allow  a 
ten-year  period  during  which  a  federal 
agency  may  collect  a  claim  by 
administrative  offset  under  setoff 
regulations.  This  ten-year  period  begins 
to  run  from  the  date  a  claim  becomes 
due  and  payable  and  is  not  paid.  This 
proposed  action  allows  a  similar  period 
for  withholding  and  setoff  under  these 
regulations. 

This  regulation  is  necessary  to  protect 
the  financial  integrity  of  many  federal 
farm  programs  by  ensuring  the 
government  will  be  able  to  collect  debts 
incurred  by  program  participants, 
including  many  on  which  a  civil  action 
to  enforce  would  be  ineffectual,  not 
sufficiently  cost  effective  for  the 
Government  to  pursue,  or  legally  barred. 

Secondly,  it  amends  7  CFR  Part  13  to 
permit  all  agencies  of  the  United  States 
to  submit  to  the  appropriate  ASCS  State 
office  all  requests  for  administrative 
offset  against  amounts  approved  by 
Agricultural  Stabilization  and 
Conservation  county  committees  for 
disbursement  to  persons  under  programs 
administered  by  the  Department  of 
Agriculture,  or  any  agency  thereof. 

Currently  most  federal  agencies  are 
required  to  submit  requests  for  offset 
directly  to  the  Administrator  of  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  The 
proposed  regulation  permits  such 
requests  to  be  made  directly  to  the 
appropriate  ASCS  state  office.  This 
proposed  change  will  streamline  the 
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offset  process  and  promote  better 
cooperation  between  federal  agencies. 
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List  of  Subjects  in  7  CFR  Part  13 

Setoffs  and  Withholdings. 

Accordingly,  it  is  proposed  that  the 
regulations  at  7  CFR  Part  13  be  amended 
to  read  as  follows: 

PART  13— [AMENDED] 

1.  The  authority  citation  for  Part  13  is 
revised  to  read  as  follows: 

Authority:  Sec.  5(a)-(d).  Pub.  L  89-50a  80 
Stat.  306.  88  amended  by  sec.  10(2),  Pub.  L 
97-365,  96  Stat.  1754,  and  Sec.  l(16)(a).  Pub.  L 
97-452,  96  Slat.  2471  (31  U.S.C.  3716). 

2. 7  CFR  13.5  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§13.5    CondftkNM  under  wltidiMtoff  or 
wittihoMing  thaN  not  f  mad*. 

Setoff  or  withholding  shall  not  be 
made: 


(b)  If  the  claim  has  been  outstanding 
for  more  than  ten  years,  or  legal  action 
to  enforce  the  debt  is  barred  by  an 
applicable  statutory  period  of  limitation, 
whichever  is  later.  For  purposes  of  this 
section,  a  claim  is  not  outstanding  until 
the  debt  underlying  the  claim  became 
due  and  payable  and  was  not  paid. 
«        •        •        «        « 

3. 7  CFR  13.6  is  amended  by  revising 
paragraph  (c),  removing  paragraph  (d), 
redesignating  paragraphs  (e]  and  (f)  as 
paragraphs  (d)  and  (e)  respectively  and 
adding  a  new  paragraph  (e)(5)  to  read  as 
follows: 

S  13.6    Requests  for  setoff. 


(c)  All  requests  for  setoff  and  Notices 
of  Levy  from  agencies,  of  the  United 
States  other  than  those  set  out  in 
paragraph  (a)  of  this  section  shall  be 
mailed  or  delivered  to  the  appropriate 
ASCS  State  office. 


(e)  *  *  * 

(5)  Each  request  shall  include  a 
certification  that  all  requirements  of  the 
law  and  the  regulations  for  collection  of 
the  debt  and  for  requesting  offset  have 
been  complied  with. 

Signed  at  Washington.  DC,  on  July  6. 1988. 
Richaid  E.  Lyng, 
Secretary. 
[FR  Doc.  68-15662  Filed  7-12-88:  6:45  am] 
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Agricultural  Marketing  Sarvica 

7  CFR  Part  920 
(AMS-FV-«a-064Pn] 

Kiwifruit  Grown  in  Callfomia; 
Propoaad  Amandmant  No.  3  to  tfia 
Continuing  Handling  Regulation  and 
Ravlaion  of  Adminlatrativa  Rule 

AOENCV:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would  add 
a  subsection  to  the  handling  regulation 
for  kiwifruit  grown  in  California 
specifying  the  types  of  uses  which 
would  exempt  such  handling  from  the 
requirements  of  that  regulation.  The 
proposal  would  also  revise  the 
regulation  which  exempts  kiwifruit 
handlers  from  certain  regulations  based 
on  the  sale  of  a  small  quantity  of  fruit 
sold  for  home  use.  These  actions  are 
needed  to  clarify  provisions  relative  to 
the  quantity  and  types  of  shipments  that 
are  not  subject  to  the  quality,  maturity, 
size,  pack,  and  inspection  requirements 
imposed  under  the  marketing  order. 
date:  Comments  must  be  received  by 
August  12, 1988, 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  Room 
2085-S.  Washington,  DC  20090-6456. 
Three  copies  of  all  written  material  shall 
be  submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Todd  A.  Delello,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  3525-S.  Washington, 
DC  20090-6456.  telephone  (202)  475- 
5610, 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
920  (7  CFR  Part  920),  as  amended, 
regulating  the  handling  of  kiwifruit 
grown  in  the  State  of  California.  This 
order  is  authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 


Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  145  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  marketing  order, 
and  approximately  1,225  producers  in 
the  production  area.  The  Small  Business 
Administration  (13  CFR  121.2)  has 
defined  small  agricultural  producers  as 
those  having  annual  gross  revenue  for 
the  last  three  years  of  less  than  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California  kiwifruit  may  be  classified  as 
small  entities. 

The  1987  California  kiwifruit  harvest 
totaled  7.8  million  trays  and  tray 
equivalents,  21  percent  larger  than  the 
1986  harvest.  For  the  past  ten  years, 
kiwifruit  production  has  increased  in 
California  and  is  expected  to  increase 
again  in  1988  to  a  total  of  8.7  million 
trays.  Most  of  the  crop  is  shipped  to 
fresh  markets,  with  only  a  small  volume 
of  fruit  utilized  by  processors.  Exports 
increased  31  percent  over  last  year  and 
are  expected  to  account  for  55  percent  of 
the  1987  production.  Domestic  shipments 
also  grew  by  about  20  percent.  It  has 
been  estimated  that  20  to  25  percent  of 
domestic  shipments  is  utilized  in 
foodservice  markets  (e.g.,  restaurants). 

The  handling  requirements  for  fresh 
California  kiwifruit  are  specified  in  7 
CFR  920.302  (52  FR  37130,  October  5, 
1987).  The  section  requires  that  at  least 
85%  of  the  kiwifruit  in  each  shipment 
handled  under  the  marketing  order  must 
be  U.S.  No.  2  grade  as  defined  in  the 
United  States  Standard  for  Grades  of 
Kiwifruit,  with  not  more  than  8  percent 
allowed  for  defects  other  than  shape 
causing  damage,  not  more  than  4 
percent  allowed  for  defects  other  than 
shape  causing  serious  damage,  and  not 
more  than  1  percent  allowed  for  fruit 
affected  by  internal  breakdown  or 
decay.  Kiwifruit  also  must  meet  a 
minimum  size  of  49  and  contain  a 
minimum  of  6.5  percent  soluble  solids  at 
the  time  of  inspection.  Pack  and 


container  requirements  are  also 
specified. 

This  proposed  rule  would  add  a  new 
paragraph  (c)  to  the  handling  regulation 
(§  920.302)  listing  the  types  of  shipments 
that  are  exempt  from  its  requirements 
and  revise  the  administrative  rule 
pertaining  to  the  minimum  quantity 
exemption.  These  changes  were 
recommended  by  the  Kiwifruit 
Administrative  Committee  on  April  6. 

The  marketing  order  specifies  in 
paragraph  (a)  of  S  920.54  that  kiwifruit 
handled  for  certain  uses  are  exempt 
from  the  handling  regulations  imposed 
under  the  order  as  well  as  inspection 
and  assessment  requirements.  Such  uses 
are  consumption  by  charitable 
institutions,  distribution  by  relief 
agencies,  and  commercial  processing 
into  products.  There  currently  exists 
some  misunderstanding  among  kiwifruit 
handlers  as  to  what  activities 
"commerical  processing  into  products" 
includes.  This  proposed  rule  would  list 
those  exemptions  in  the  handling 
regulation  and  define  the  meaning  of 
"commercial  processing  into  products" 
consistent  with  the  intent  of  this  order 
provision. 

As  previously  indicated,  the 
foodservice  industry  is  an  important 
market  for  California  kiwifruit  in  terms 
of  the  volume  of  fruit  utilized  in  such 
outlets.  Additionally,  consumers  are 
often  introduced  to  this  fruit  while 
dining  outside  the  home.  The  committee 
therefore  believes  it  is  necessary  that  a 
quality  product  reach  these  markets. 

Fresh  kiwifruit  used  by  foodservice 
operators  is  generally  peeled  and  sliced 
before  serving.  Some  shippers  have 
mistakenly  interpreted  this  to  mean  the 
fruit  is  being  processed  and  therefore 
such  shipments  fall  within  the 
exemption  provision. 

The  record  evidence  supporting  this 
exemption  provision  in  the  order, 
however,  indicates  that  "commercial 
processing  into  products"  is  intended  to 
cover  such  uses  as  production  into  wine, 
jams  and  jellies  because  kiwifruit  so 
utilized  does  not  affect  the  marketing  of 
kiwifruit  in  commercial  fresh  fruit 
market  channels,  and  therefore  no  use 
would  be  served  by  requiring  such 
kiwifruit  to  meet  quality  standards 
imposed  under  the  order. 

While  the  acts  of  peeling  and  slicing 
prior  to  serving  do  not  qualify  as 
"commercial  processing  into  products" 
under  paragraph  (a)  of  §  920.54,  the 
committee  considered  recommending 
that  shipments  to  foodservice  outlets  be 
exempt  from  handling  regulations  under 
paragraph  (b)  of  that  section.  The 
majority  of  the  committee  members 
believed,  however,  that  such  shipments 


should  continue  to  meet  the  established 
grade,  size  and  maturity  standards 
because  they  account  for  a  significant 
share  of  total  fi^sh  shipments.  Allowing 
such  a  large  volume  of  potentially 
substandard  fruit  to  be  shipped  would 
depress  the  market  for  all  kiwifruit.  In 
addition,  it  would  be  difficult  to  monitor 
the  movement  of  fruit  ship|)ed  to 
foodservice  outlets  to  ascertain  whether 
the  fhiit  was,  in  fact,  utilized  for  exempt 
purposes. 

It  is  therefore  proposed  that  the 
term"commercial  processing  into 
products"  be  clearly  defined  to  mean 
that  kiwifruit  is  physicially  altered  in 
form  or  chemical  composition  through 
freezing,  canning,  dehydrating,  pulping, 
juicing,  or  heating.  This  proposed 
clarification  would  ensure  that  fresh 
kiwifruit  served  in  foodservice  outlets 
meet  the  minimum  quality  standards 
imposed  under  the  order. 

The  marketing  order  also  provides 
another  exemption  from  the  handling 
regulation  for  kiwifruit  directly 
marketed  by  growers  under  certain 
conditions.  Such  kiwifruit  must  be  sold 
for  home  use.  and  not  for  resale.  Hie 
maximum  quantity  that  can  be  sold  to 
any  one  person  on  any  one  day  is 
currently  limited  to  200  pounds.  Using 
this  current  poundage  limit,  a  handler 
can  sell  three  separate  family  members 
in  one  vehicle  up  to  600  pounds  of 
kiwifruit  free  from  all  regulations.  The 
committee  believes  that  this  amount  is 
excessive  in  view  of  the  basic  intent  of 
this  exemption  provision,  i.e.  that  the 
fruit  is  for  home  use.  not  resale.  The 
committee  recommended  that  the  200 
pound  limit  be  applied  to  all  persons 
collectively  in  any  one  vehicle  and 
believes  that  this  change  would  further 
the  fulfillment  of  this  provision's 
objective.  With  ciurent  annual  per 
capita  consumption  of  kiwifruit  in  the 
United  States  being  approximately  0.2 
pounds,  a  200  pound-per-vehicle 
exemption  amount  should  be  adequate 
to  meet  the  needs  for  home  use. 
Therefore,  paragraph  (b)(2)  of  §  920.110 
is  proposed  to  be  revised  accordingly. 

Finally,  the  Department  is  proposing  a 
change  in  paragraph  (a)  of  the  handling 
regulation  (S  920.302]  to  remove  obsolete 
language. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. . 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  sufficient 
time  to  respond  to  this  proposal.  All 
written  comments  timely  received  will 


be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  SubjecU  in  7  CFR  Part  920 

Marketing  agreements  and  orders, 
Kiwifruit.  California. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
920  be  amended  as  follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 46  Slat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  920.110  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

{920.110    Exemptiona. 


(2)  The  total  weight  of  such  kiwifruit 
sold  to  all  persons  collectively  in  any 
one  vehicle  during  any  one  day  does  not 
exceed  200  pounds. 

***** 

3.  Section  920.302  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  adding  a  new  paragraph  (c]  to  read 
as  follows: 

i  920.302    Grade,  size,  pack,  and  container 
regulations. 

(a)  No  handler  shall  ship  any  kiwifruit 
imless  such  kiwifruit  meet  the  following 
requirements: 

(c)  Exemptions.  Any  person  may 
handle  kiwifruit  without  regard  to  the 
provisions  of  this  section  provided  that 
such  kiwifruit  is  handled  for  (1) 
consumption  by  charitable  institutions: 
(2)  distribution  by  relief  agencies;  or  (3) 
commercial  processing  into  products. 
For  the  purposes  of  this  section, 
"commercial  processing  into  products" 
means  that  the  kiwifruit  is  physicially 
altered  in  form  or  chemical  composition 
through  freezing,  canning,  dehydrating, 
pulping,  juicing,  or  heating  of  the 
product  The  act  of  slicing,  dicing,  or 
peeling  shall  not  be  considered 
commercial  processing  into  products. 

Dated:  July  8, 196& 
ChariM  R.  Brader. 

Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 
[FR  Doc.  88-15716  Filed  7-12-88: 8:45  am] 
aiujNQ  COOC  *4io-oa-a 
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7  CFR  Part  1079 

(Dockat  No.  AO-29S-A3«;  DA-«8-111] 

Milk  In  the  Iowa  Marketing  Area; 
Hearing  on  Proposed  Amendments  to 
Tentative  Marketing  Agreement  and 
Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

action:  Notice  of  public  hearing  on 
proposed  rulemalcing. 

summary:  The  hearing  is  being  held  to 
consider  a  proposal  to  expand  the 
marketing  area  to  include  unregulated 
territory  in  Illinois.  Iowa  and  Missouri, 
and  two  counties  in  Wisconsin  that 
currently  are  in  the  marketing  area  of 
the  Chicago  Regional  marketing  order. 
Other  proposals  would  provide  a  two- 
month  lock-in  for  plants  pooled  under 
the  Iowa  order,  and  would  amend  the 
location  adjustment  provisions  to 
recognize  an  expanded  marketing  area. 

Swiss  Valley  Farms.  Co..  a  dairy 
farmer  cooperative  that  operates  milk 
plants,  requested  an  emergency  hearing 
to  consider  expanding  the  marketing 
area  to  recognize  current  distribution 
patterns  of  fluid  milk  by  handlers 
regulated  under  the  Iowa  order. 
date:  The  hearing  will  convene  at  9:00 
a.m.,  local  time,  on  July  26. 1988. 
address:  The  hearing  will  be  held  at 
Jumers  Castle  Lodge.  1-74  at  Sprucehill 
Drive.  Bettendorf.  Iowa  52722  (319)  359- 
7141. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A  Glandt.  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch.  Room  2968.  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  447-4829. 
SUPPLEMENTARY  INFORMATION:  This 

administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  Jumers  Castle 
Lodge.  1-74  at  Sprucehill  Drive. 
Bettendorf.  Iowa  52722,  319/359-7141. 
beginning  at  9:00  a.m.,  local  time,  on  July 
26, 1988,  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  order  regulating 
the  handling  of  milk  in  the  Iowa 
marketing  area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 


The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
and  to  the  order. 

Evidence  also  will  be  taken  to 
determine  whether  emergency 
marketing  conditions  exist  that  would 
warrant  omission  of  a  recommended 
decision  under  the  rules  of  practice  and 
procedure  (7  CFR  900.12(d))  with  respect 
to  proposal  No.  2. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  98-354).  This  Act 
seeks  to  ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  information  requirements  are 
tailored  to  the  size  and  nature  of  small 
businesses.  For  the  purposes  of  the  Act, 
a  dairy  farm  is  a  "small  business"  if  it 
has  an  annual  gross  revenue  of  less  than 
$500,000,  and  a  dairy  products 
manufacturer  is  a  "small  business"  if  it 
has  fewer  than  500  employees.  Most 
parties  subject  to  a  milk  order  are 
considered  as  a  small  business. 
Accordingly,  interested  parties  are 
invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on  small 
businesses.  Also,  parties  may  suggest 
modiflcations  of  these  proposals  for  the 
purpose  of  tailoring  their  applicability  to 
small  businesses. 

Proposal  No.  1,  which  would  redefme 
the  marketing  area,  raises  the  issue  of 
whether  the  provisions  of  the  present 
order  would  tend  to  effectuate  the 
declared  policy  of  the  Act,  if  they  are 
applied  to  the  marketing  area  as 
proposed  to  be  redefined  and,  if  not, 
what  modifications  of  the  provisions  of 
the  order  would  be  appropriate. 

Proposal  No.  1  would  add  to  the  Iowa 
order  marketing  area  the  following 
territory:  The  Iowa  counties  of  Des 
Moines,  Henry,  Lee  and  Van  Buren:  the 
Illinois  counties  of  Hancock,  Henderson, 
and  the  townships  named  in  Whiteside 
County:  and  the  counties  in  Missouri 
and  Wisconsin  indicated  in  the 
proposed  amendment.  Crawford  and 
Grant  Counties  in  Wisconsin,  are  now 
part  of  the  marketing  area  defined  by 
the  Chicago  Regional  Federal  milk 
marketing  order.  Therefore,  evidence 
may  be  received  relative  to  whether 
these  two  counties  in  Wisconsin  should 
be  terminated  from  the  Chicago 
Regional  order. 

List  of  Subjects  ip  7  CFR  Part  1079 

Milk  marketing  orders.  Milk.  Dairy 
products. 


PART  1079— (AMENDED] 

The  authority  citation  for  7  CFR  Part 
1079  continues  to  read  as  follows: 

AutiHHity:  Sees.  1-19.  46  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Swiss  Valley  Farms,  Co. 

Proposal  No.  1 

S  1079.2   (Amended] 

Amend  S  1079.2  by  revising 
paragraphs  (a)  and  (b).  and  adding 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

(a)  The  Iowa  counties  of: 

Adair.  Adams,  Allamakee.  Appanoose. 
Audubon,  Benton,  Black  Hawk.  Boone. 
Bremer.  Buchanan.  Butler.  Calhoun.  Carroll, 
Cedar,  Cerro  Gordo.  Chickasaw.  Clarke, 
Clayton,  Clinton.  Dallas.  Davis,  Decatur, 
Delaware.  Des  Moines,  Dubuque.  Fayette, 
Floyd,  Franklin,  Greene,  Grundy,  Guthrie. 
Hamilton.  Hancock.  Hardin.  Henry. 
Humboldt,  Iowa,  Jackson.  Jasper.  Jefferson, 
Johnson,  Jones,  Keokuk,  Lee.  Linn.  Louisa, 
Lucas.  Madison.  Mahaska,  Marion,  Marshall 
Monroe.  Muscatine.  Pocahontas,  Polk. 
Poweshiek.  Ringgold,  Scott,  Story.  Tama. 
Taylor,  Union,  Van  Buren,  Wapello,  Warren, 
Washington,  Wayne,  Webster,  Wright. 

and  the  city  of  Osage  in  Mitchell 
County. 

(b)  The  Illinois  counties  of: 

Hancock,  Henderson,  Henry.  Mercer,  Rock 
Island. 

and  the  city  of  East  Dubuque  in  Jo 
Daviess  County,  and  the  townships  of 
Fulton,  Ustick,  Clyde.  Genesee,  Mount 
Pleasant,  Union  Grove,  Garden  Plain, 
Lyndon,  Fenton,  Newton,  Prophetstown, 
Portland  and  Erie  in  Whiteside  County. 

(c)  The  Missouri  counties  of:  Clark, 
Harrison,  Lewis,  Mercer,  Putnam, 
Schuyler  and  Scotland. 

(d)  The  Wisconsin  counties  of: 
Crawford  and  Grant. 

Proposal  No.  2 

§1079.7    [Amended] 

In  §  1079.7,  revise  paragraph  (d)  to 
read  as  follows: 

(d)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  governmental  agency  plant; 

(3)  A  plant  qualified  as  a  pool  plant 
pursuant  to  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
during  the  month  a  greater  quantity  of 
fluid  milk  products,  except  filled  milk, 
was  disposed  of  as  route  disposition,  in 
such  other  marketing  area  and  to  pool 


plants  qualified  on  the  basis  of  route 
disposition  in  such  other  marketing  area 
than  was  so  disposed  of  from  such  plant 
in  the  Iowa  marketing  area  as  route 
disposition,  or  to  pool  plants  qualified 
on  the  basis  of  route  disposition,  except 
that  if  such  plant  was  subject  to  all  the 
provisions  of  this  part  in  the 
immediately  preceding  month,  it  shall 
continue  to  be  subject  to  all  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  fluid  milk  products 
disposition,  except  filled  milk,  is  made 
in  the  above  described  manner  in  such 
other  marketing  area; 

(4)  A  plant  qualined  as  a  pool  plant 
pursuant  to  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
during  the  month  a  greater  quantity  of 
fluid  milk  products,  except  filled  milk, 
was  disposed  of  as  route  disposition  in 
this  marketing  area,  and  to  pool  plants 
qualified  on  the  basis  of  route 
disposition  in  this  marketing  area  than 
was  so  disposed  of  in  such  other  Federal 
order  marketing  area  but  which  plant  is, 
nevertheless,  fully  regulated  under  such 
other  Federal  order;  and 

(5)  That  portion  of  a  plant  that  is 
physically  separated  from  the  Grade  A 
portion  of  such  plant,  is  operated 
separately,  and  is  not  approved  by  any 
regulatory  agency  for  the  receiving, 
processing,  or  packaging  of  any  fluid 
milk  product  for  Grade  A  disposition. 

Proposal  No.  3 

§1079.52    (Amended] 

In  §  1079.52,  revise  paragraph  (a)(2)(ii) 
to  read  as  follows: 

(ii)  The  Illinois  counties  of  Henry, 
Mercer,  Rock  Island,  and  the  townships 
of  Fulton,  Ustick,  Clyde,  Genesee, 
Mount  Pleasant,  Union  Grove,  Garden 
Plain,  Lyndon,  Fenton,  Newton, 
Prophetstown,  Portland  and  Erie  in 
Whiteside  County. 

Proposed  by  the  Dairy  Division, 
Agricultural  Marketing  Service: 

Proposal  No.  4 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  order  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator,  James  H. 
Williamson,  P.O.  Box  4606,  Overland 
Park,  Kansas  66204,  913/648-1050  or 
from  the  Hearing  Clerk,  Room  1079, 
South  Building,  United  States 
Department  of  Agriculture,  Washington, 
DC  20250,  or  may  be  inspected  there. 


Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be 
available  for  distribution  through  the 
Hearing  Clerk's  Office.  If  you  wish  to 
purchase  a  copy,  arrangements  may  be 
made  with  the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  Hnal 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 
Office  of  the  Secretary  of  Agriculture 
Office  of  the  Administrator,  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Division,  Agricultural  Marketing 

Service  (Washington  office  onlyj 
Office  of  the  Market  Administrator, 

Iowa  Marketing  Area 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Signed  at  Washington,  DC,  on  July  11, 1988. 
J.  Patrick  Boyle. 
Administrator. 
[PR  Doc.  88-15877  Filed  7-12-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Leak-Before-Break  Technology;  Public 
Comment  Period  Extended 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  to  investigate 
the  safety  benefits  associated  with  using 
leak-before-break  technology  to  modify 
functional  and  performance 
requirements  for  emergency  core  cooling 
systems  and  environmental 
qualifications  of  safety  related  electrical 
and  mechanical  equipment. 
date:  On  April  6, 1988,  the  Nuclear 
Regulatory  Commission  published  a 
notice  soliciting  public  comments  on 
additional  applications  of  leak-before- 
break  technology  (53  FR 11311).  The 
original  closing  date  for  public  comment 
of  July  5, 1988,  is  now  extended  to 
August  5, 1988. 

ADDRESSES:  Send  written  comments  to 
the  Secretary  of  the  Commission, 
Washington,  DC.  20555,  Attention: 
Docketing  and  Service  Branch.  Copies  of 


comments  received  by  the  Commission 
may  be  examined  at  the  NRC  Public 
Docket  Room,  1717  H  Street  NW., 
Washington.  DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  O'Brien.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  Telephone  (301)  492-3928. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
Guy  A.  Ariotto, 

Director,  Off  ice  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  88-15689  Filed  7-12-88;  8:45  amj 

BIUJNG  COOE  7SM>-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Exchange  Recordkeeping  Regarding 
Clearing  Organizations'  Trade 
Registers 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  On  June  8, 1988  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  concerning  its 
proposal  to  expand  the  required 
reporting  of  customer-type  indicators  to 
include  two  specified  categories  of 
trades  in  stock  index  futures  and 
options  on  such  futures  contracts, 
specifically  index-arbitrage  and 
substitution  transactions.  The  proposed 
rulemaking  provided  a  thirty-day  period 
for  public  comment  which  ends  on  July 
8, 1988. 

The  Commission  has  been  requested 
by  the  Chicago  Mercantile  Exchange, 
and  others,  to  extend  the  comment 
period  on  the  Commission's  proposed 
rulemaking  for  an  additional  thirty  days. 
Such  additional  time  has  been  requested 
in  order  to  permit  commenter 
organizations  to  consult  their 
memberships,  where  necessary.  The 
Commission  agrees  that  a  thirty-day 
extension  of  the  public  comment  period 
is  appropriate  to  enhance  the 
opportunity  for  interested  parties  to 
comment  on  the  issues  raised  in  the 
proposed  rulemaking. 

DATE:  All  comments  on  the 
Commission's  proposed  rules  concerning 
exchange  recordkeeping  regarding 
clearing  organizations'  trade  registers 
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(53  FR  21490  (June  8. 1988))  must  be 
received  by  August  12, 1988. 
ADDRESS:  Comments  8)iould  be  sent  to 
the  Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20581  and 
should  make  reference  to  "Customer- 
Type  Indicator". 

FOR  FURTHER  INFORMATION  CONTACT. 

John  Mielke.  Associate  Director  or  Paul 
M.  Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis.  Commodity  Futures 
Trading  Commission.  2033  K  Street  ^fW.. 
Washington,  DC  20581  (202)  254-3310  or 
254-6990.  respectively. 

Issued  in  Washington,  DC,  this  7th  day  of 
July,  1988,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  to  the  Commission. 
[FR  Doc.  88-15650  Filed  7-12-88;  8:45  am] 

BILUNG  CODE  S3S1-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[EE-184-86] 

Income  Taxes;  Continued  Accruals 
Beyond  Normal  Retirement  Age;  Public 
Hearing  on  Proposed  Regulations 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  public  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  requirements  for 
continued  accruals  beyond  normal 
retirement  age  under  employee  pension 
benefits  plans.  Changes  to  the 
applicable  tax  law  were  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1986. 

DATES:  The  public  hearing  will  be  held 
on  Monday,  August  22, 1988.  beginning 
at  10:00  a.m.  Outlines  of  oral  comments 
must  be  delivered  or  mailed  by  Monday. 
August  8. 1988. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  The  requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue.  Attn: 
CC:LR:T  (F£-184-86)  Washington.  DC 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 


Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224.  telephone  202-566-3935  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  410  and  411  of  the  Internal 
Revenue  Code  of  1986.  The  proposed 
regulations  appeared  in  the  Federal 
Register  for  Monday,  April  11. 1988  (51 
FR  11876). 

The  rules  of  S  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  August  8, 
1988,  an  outline  of  the  oral  comments  to 
be  presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode. 

Chief.  Technical  Section,  Legislation  and 
Regulations  Division. 
(PR  Doc.  88-15681  Filed  7-12-88:  8:45  am] 

BILUNQ  COOE  4M0-01-M 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parte  4  and  12 

(Notic*  No.  662,  Ret.  Nolle*  Na  SS?) 

Nongeneric  Designations  of  Grape 
Wine  Having  Geographic  Significance; 
Extension  of  Comment  Period 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Treasury. 
action:  Extension  of  comment  period. 


summary:  This  notice  extends  the 
comment  period  for  Notice  No.  657.  an 
advance  notice  of  proposed  rulemaking 
regarding  nongeneric  designations  of 
grape  wine  having  geographic 
significance,  published  in  the  Federal 
Register  on  April  12, 1988  (53  FR  12024). 
ATF  has  received  requests  from  the 
National  Association  of  Beverage 
Importers,  the  Embassies  of  Portugal 
and  Germany,  and  Coudert  Brothers  of 
Washington.  DC.  for  an  extension  of  the 
comment  period  in  order  to  provide 
sufficient  time  for  all  interested  parties 
to  respond  to  the  complex  issues 
addressed  in  the  advanced  notice. 

date:  Written  comments  must  be 
received  on  or  before  October  11. 1988. 

ADDRESS:  Please  submit  all  comments  to 
the  Chief.  Alcohol  Import-Export 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  385,  Washington,  DC 
20044-0385  (Attn:  Notice  No.  662) 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Colozzi,  Specialist,  Alcohol  Import- 
Export  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Ariel  Rios 
Federal  Building,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20226  (202- 
535-6245). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  12. 1968,  The  Bureau  of 
Alcohol.  Tobacco  and  Firearms 
published  a  Notice  of  Proposed 
Rulemaking,  Number  657,  Nongeneric 
Designations  of  Grape  Wine  Having 
Geographic  Significance.  It  details  a 
proposed  regulatory  change  to  Title  27, 
Code  of  Federal  Regulations,  Part  4, 
"Labeling  and  Advertising  of  Wine." 
Names  of  geographic  significance  may 
be  used  only  to  designate  wine  of  the 
origin  indicated  by  that  name. 

The  purpose  of  this  change  is  to 
expand  the  list  of  foreign  names  of 
geographic  significance  for  the  purpose 
of  labeling  and  adveriising  wine. 
Numerous  foreign  countries,  including 
members  of  the  European  Economic 
Community,  have  petitioned  ATF  to 
recognize  names  of  geographic 
significance  used  in  connection  with 
foreign  wines.  ATF  plans  to  list  these 
names  in  a  new  Part  12,  entitled 
"Foreign  Names  of  Geographic 
Significance." 

Furthermore,  S  4.24  provides  that 
certain  nongeneric  names  may  be  used 
as  "distinctive"  designations  of  wines,  if 
approved  by  ATF,  and  certain  of  these 
names  have  been  found  by  the  Director 
to  be  "distinctive"  designations  of 
specific  grape  wines  when  they  are 


known  to  the  consumer  and  to  the  trade 
as  the  designation  of  a  specific  wine  of  a 
particular  place,  or  region, 
distinguishable  from  all  other  wines. 
Examples  of  this  distinctive  type  are 
"Liebfraumilch"  and  "Lacryma  Christi." 

Originally,  the  date  for  closing  of 
comments  was  July  11. 1988.  Several 
comments  have  been  received  to  date.  A 
written  request  from  the  National 
Association  of  Beverage  Importers 
asked  for  an  extension  of  the  closing 
date  to  December  31. 1988.  The 
Embassies  of  Portugal  and  Germany 
have  asked  for  a  ninety  day  extension  to 
October  11. 1988,  as  did  Couderi 
Brothers  of  Washington,  DC,  acting  on 
behalf  of  the  Stabilisierungsfonds  fuer 
Wein,  a  quasi-govemment  authority  in 
the  Federal  Republic  of  Germany  whose 
mandate  includes  the  protection  of 
German  geographic  designations  of 
origin  throughout  the  world. 

After  a  review  of  all  materials 
submitted  by  thirteen  countries  on  a 
previous  survey,  ATF  believes  that  a 
ninety  day  extension  to  October  11. 
1988.  is  adequate.  Respondents  are 
already  familiar  with  the  issues  and 
questions  involved,  and  extension 
beyond  the  October  11th  date  will  only 
delay  unnecessarily  further  discussions 
to  resolve  this  matter. 

Respondents  should  take  note  of  a 
typographical  error  that  appears  in  the 
April  12. 1988,  Notice  of  proposed 
rulemaking.  In  the  first  paragraph  of 
Subpart  C — Foreign  Names  of 
Geographic  Significance,  on  page  12028. 
the  phrase  "27  CFR  4.24(c)(2)"  should 
have  read  "27  CFR  4.24(c)(1)". 

Drafting  Information 

The  principal  author  of  this  document 
was  John  Colozzi.  Alcohol  Import- 
Export  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Fireanns. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Consumer  protection. 
Imports,  Labeling,  Packing  and 
Containers,  Wine. 

27  CFR  Part  12 

Administrative  practice  and 
procedures.  Imports,  Labeling,  Wine. 

Dated:  July  6, 1988. 
Steplien  E.  Higgins. 
Director 

(PR  Doc.  88-15649  Filed  7-8-88;  2:.02  pm] 

BN.LIMO  COOC  4«10-31-li 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  75 

Ventilation  Safety  Standards  for 
Underground  Coal  Mines;  Extension  of 
Commit  Period 

agency:  Mine  Safety  and  Health 
Administration.  Labor. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  comment  regarding  the 
Agency's  proposed  rules  for  ventilation 
for  underground  coal  mines  in  30  CFR 
Part  75. 

DATE:  Written  comments  on  the 
proposed  rule  for  ventilation  standards 
must  be  received  on  or  before  August  19, 
1988. 

ADDRESS:  Send  comments  to  the  Office 
of  Standards.  Regulations,  and 
Variances;  MSHA;  Room  631:  Ballston 
Tower  No.  3;  4015  Wilson  Boulevard; 
Arlington.  Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Silvey.  Director  Office  of 
Standards.  Regulations,  and  Variances. 
MSHA.  phone  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION:  On 

January  27, 1988,  MSHA  published  in  the 
Federal  Register  (53  FR  2382)  a  proposed 
rule  to  revise  existing  ventilation 
standards  for  underground  coal  mines. 
On  March  29, 1988,  (53  FR  10104)  MSHA 
extended  the  comment  period  to  April 
28. 1988  in  response  to  requests  from  the 
mining  community.  Due  to  further 
requests  from  the  public.  MSHA 
extended  the  comment  period  for  the 
proposed  rule  to  May  27. 1988;  (53  FR 
15416.  April  29. 1988). 

On  May  12, 1988,  MSHA  published  in 
the  Federal  Register  (53  FR  16872)  a 
Notice  of  Public  Hearings  which  stated 
that  the  record  would  remain  open  until 
July  22, 1988,  for  the  submission  of  post- 
hearing  comments.  Due  to  requests  from 
the  mining  community  at  the  public 
hearings,  MSHA  is  extending  the 
comment  period  to  August  19, 1988.  All 
interested  parties  are  encouraged  to 
submit  commends  prior  to  that  date. 

Dated:  July  7, 1988. 

David  C.  O'Neal, 

Deputy  Assistant  Secretary  for  Mine  Safety 

and  Health. 

[FR  Doc.  88-15661  Filed  7-12-88:  8:45  am) 

BILUNG  COOE  4510-43-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGD  05-S8-32] 

Special  Local  Regulations;  Hampton 
Bay  Days,  Hampton  River,  Hampton, 
VA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  that  would 
establish  permanent  special  local 
regulations  for  the  Hampton  Bay  Days 
Festival,  an  annual  event  held  in 
September.  Notice  of  the  precise  dates 
and  times  of  the  festival  will  be 
published  annually  in  the  Fifth  Coast 
Guard  District  Local  Notice  to  Mariners 
and  in  the  Federal  Register.  The  special 
local  regulations  are  necessary  to 
control  vessel  traffic  due  to  the  confined 
nature  of  the  waterway  and  the 
expected  congestion  at  the  time  of  the 
event. 

DATE:  Comments  should  be  received  on 
or  before  August  29. 1988. 

ADDRESSES:  Comments  should  be 
mailed  or  hand  delivered  to  Commander 
(bb).  Fifth  Coast  Guard  District,  431 
Crawford  Street.  Portsmouth.  Virginia 
23704-5004.  The  comments  will  be 
available  for  inspection  and  copying  at 
Room  209  of  that  address.  Normal  office 
hours  are  between  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Billy  J.  Stephenson.  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District.  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
05-88-32)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  conmient  period  will  be 
considered  before  final  action  is  taken 
on  the  proposal.  No  pubUc  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
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rulemaking  process.  The  receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  is  enclosed. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Billy  J.  Stephenson,  project  officer. 
Chief,  Boating  Affairs  Branch.  Fifth 
Coast  Guard  District,  and  Lieutenant 
Robin  K.  Kutz,  project  attorney,  Fifth 
Coast  Guard  District  Legal  SXaif. 

Discussion  of  Proposed  Regulation 

The  area  covered  by  this  proposal  is 
the  same  as  that  covered  by  the  special 
local  regulations  for  the  1987  Hampton 
Bay  Days  Festival.  The  Hampton  Bay 
Days  Festival  is  an  annual  weekend 
event  consisting  of  a  parade  of  boats, 
water  ski  shows,  various  type  boat 
races,  and  a  fireworks  display.  The 
special  local  regulations  provide  safety 
for  the  persons  participating  in  the 
various  events,  and  control  spectator 
craft  congestion  during  these  events. 

Special  anchorage  areas  also  are 
established  for  use  by  vessels  during  the 
event.  Vessels  less  than  20  meters  long 
may  anchor  in  these  areas  without 
displaying  the  anchor  lights  and  shapes 
required  by  Inland  Navigation  Rule  30, 
33  U.S.C.  2030. 

If  adopted,  this  proposal  will  apply  to 
the  1988  Hampton  Bay  Days  Festival 
scheduled  as  follows: 

a.  3:30  p.m.  to  8:00  p.m.,  September  9, 
1968 

b.  9:30  a.m.  to  10:30  p.m..  September  la 
1988 

c.  12:30  p.m.  to  2:30  p.m..  September  11, 
1988 

This  proposal  also  will  apply  to  future 
Hampton  Bay  Days  Festivals,  and 
annual  notice  of  the  precise  dates  and 
times  of  the  festival  events  would  be 
published  in  the  Local  Notice  to 
Mariners  and  in  the  Federal  Register. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  Because  closure  of 
the  waterway  is  not  anticipated  for  any 
extended  period,  commercial  marine 
traffic  will  be  inconvenienced  only 
slightly.  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


List  of  Subjects  in  S3  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Tide  33.  Code  of  Federal  Regulations, 
as  follows: 

PART  100-(AMENOEO] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  40  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  S  100.508  is  added  to  read  as 
follows: 

SlOOJOt    Hampton  River,  Hampton, 

mm*      -  ■   -  ■- 

(a)  Definitions. — (1)  Regulated  area. 
The  waters  of  Sunset  Creek  and 
Hampton  River  shore  to  shore  bounded 
to  the  north  by  the  C&O  Railroad  Bridge 
and  to  the  south  by  a  line  drawn  from 
Hampton  River  Channel  Light  16  (LL 
5715).  located  at  latitude  37*  01'03.0" 
North,  longitude  78*  20"  28.0"  West,  to 
the  finger  pier  across  the  river  at 
Fisherman's  Wharf,  located  at  latitude 
37*  01'  01.5"  North,  longitude 

76*  20'  32.0"  West. 

(2)  Coast  Guard  Patrol  Commander. 
The  Cost  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
who  has  been  designated  by  the 
Commander.  Group  Hampton  Roads. 

(3)  Special  anchorage  areas — (i)  Area 
A.  Located  in  the  upper  reaches  of  the 
Hampton  River,  bounded  to  the  south  by 
a  line  drawn  from  the  western  shore  at 
latitude  Zr  01'  48.0"  North,  longitude 
76*  20*  22.0"  west,  across  the  river  to  the 
eastern  shore  at  latitude  37*  01'  44.0" 
North,  longitude  76*  20'  13.0"  West,  and 
to  the  north  by  the  C&O  Railroad  Bridge. 
The  anchorage  area  is  marked  by  orange 
buoys. 

(ii)  Area  B.  Located  on  the  eastern 
side  of  the  channel,  in  the  Hampton 
River,  south  of  the  Queen  Street  Bridge, 
near  the  Bayberry  Psychiatric  Hospital. 
Bounded  by  the  shoreline  and  a  line 
drawn  between  the  following  points: 
Latitude  37*  01'  26.0"  North,  longitude 
76*  20'  24.0"  West,  latitude  37*  01'  22.0 " 
North,  longitude  76*  20'  26.0"  West,  and 
latitude  37*  01'  22.0"  NorUi.  longitude 
76*  2ff  23.0"  West. 

(b)  Special  local  regulations.  [1] 
Except  for  vessels  operated  by  Bay  Days 
Inc..  participants  in  the  Hampton  Bay 
Days  Festival,  and  as  provided  in 
paragraph  (b)(2]  of  this  section;  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area  without  the 
permission  of  the  Coast  Guard  Patrol 
Commander. 


(2)  Spectator  vessels  may  enter  and 
anchor  in  the  special  anchorage  areas 
described  in  paragraph  (a)(3)  of  this 
section  without  the  permission  of  the 
Patrol  Commander,  if  they  proceed  at  a 
slow,  no  wake  speed  while  in  the 
regulated  area. 

(3)  Vessels  less  than  20  meters  long 
may  anchor  in  the  special  anchorage 
areas  described  in  paragraph  (a)(3)  of 
this  section  without  exhibiting  the 
anchor  lights  and  shapes  required  by 
Inland  Navigation  Rule  30.  33  U.S.C. 
2030. 

(4)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  the  regulated  area 
shaU: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer. 

(c)  Effective  period.  This  section  is 
effective  during  Hampton  Bay  Days 
Festival  events,  and  for  one  hour  before 
each  event  starts  and  one  hour  after 
each  events  ends.  The  Commander.  Fifth 
Coast  Guard  District  publishes  notices 
in  the  Federal  Register  and  die  Fifth 
Coast  Guard  District  Local  Notice  to 
Mariners  that  aimounce  the  times  and 
dates  this  section  is  in  effect. 

Dated:  July  5. 1988. 
A  J#.  Braodt 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District. 
[FR  Doc.  88-15619  Filed  7-12-88:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300190:  FRL-3412-*] 

Aluminum  Isopropoxide  and  Aluminum 
Secondary  Butoxida;  Exemption  From 
ttie  Requiremant  of  a  Tolerance 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  This  document  proposes 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
pesticide  chemicals  aluminum 
isopropoxide  (CAS  Reg.  No.  555-31-7} 
and  aluminum  secondary  butoxide  (CAS 
Reg.  No.  2269-22-9]  when  used  as 
stabilizers  in  formulations  of  the 
insecticide  amitraz  applied  to  growing 
crops  or  animals.  This  proposed 


regulation  was  requested  by  Nor-Am 
Chemical  Co. 

date:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300190],  must  be  received  on  or  before 
luly  28, 1988. 

ADDRESS:  <« 

By  mail,  submit  comments  to:  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Ih-otection 
Agency,  401  M  St.  SW.,  Washington, 
DC  20460. 
In  person,  deliver  comments  to: 
Registration  Support  and  Emergency 
Response  Branch,  Registration 
Division  (TS-767C),  Environmental 
Protection  Agency,  Rm  716,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  557-7700. 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above  bom  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Kerry  B.  Leifer,  Registration 
Support  and  Emergency  Response 
Branch,  Environmental  Protection 
Agency,  401 M  St.  SW..  Washington, 
DC  20460. 

Office  location  and  telephone  number: 
Registration  Support  and  Emergency 
Response  Branch,  Rm.  716,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)-557-7700. 

SUPPUPUIENTARY  INFORMATION:  At  the 

request  of  Nor-Am  Chemical  Co.,  the 
Administrator  proposes  to  amend  40 
CFR  Part  180  by  estabUshing  an 
exemption  from  the  requirement  of  a 
tolerance  for  aluminum  isopropoxide 
(CAS  Reg.  No.  555-31-7)  and  aluminum 
secondary  butoxide  (CAS  Reg.  No.  2269- 
22-9)  when  used  in  formulations  of  the 
insecticide  amitraz  (AT -(2,4- 
dimethylphenyl)-/V-[[(2,4' 
dimethylphenyl)imino]methyl]-yV- 
methylmethanimidamide]  applied  to 
growing  crops  or  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c),  and  include. 


but  are  not  limited  to,  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting  and  spreading  agents;  and 
propellants  in  aerosol  dispensers  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Preambles  to  proposed  rulemaking 
documents  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  maiung 
the  request  for  the  exemption,  and 
toxicological  and  other  scientific  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 

Name  of  inert  ingredients.  Aluminum 
isopropoxide  (CAS  Reg.  No.  555-31-7) 
and  aluminim  secondary  butoxide  (CAS 
Reg.  No.  2269-22-9). 

Name  and  address  of  requestor.  Nor- 
Am  Chemical  Co.,  3509  Silverside  Rd., 
P.O.  Box  7495,  Wihnington,  DE  19803. 

Bases  for  approval  of  aluminum 
isopropoxide  and  aluminum  secondary 
butoxide.  1.  The  data  submitted  in  the 
request  and  other  relevant  material  have 
been  evaluated.  The  environmental  fate 
data  considered  in  support  of  the 
proposed  exemption  from  the 
requirement  of  a  tolerance  include  a 
hydrolysis  study  of  a  mixture  of 
aluminum  isopropoxide  and  aluminum 
secondary  butoxide.  This  study 
determined  that  the  mixture  is 
completely  hydrolyzed.  The  hydrolysis 
products  were  determined  to  be 
isopropanol,  secondary  butanol,  and 
aluminum  hydroxide.  Hydrolysis  was 
judged  to  be  complete  after  25  seconds. 

2.  Each  of  the  three  hydrolysis 
products  noted  above  are  cleared  as 
pesticide  inert  ingredients  and  food 
additives  under  the  following  sections  of 
40  CFR  and  21  CFR. 

Isopropanol 

a.  Isopropanol  is  cleared  under  40 
CFR  180.1001  (c),  (d),  and  (e)  for  use  as 
an  inert  ingredient  in  pesticide 
formulations  applied  to  growing  crops, 
raw  agricultural  commodities  after 
harvest,  and  animals. 

b.  Isopropanol  is  cleared  under  21 
CFR  172.515  as  a  synthetic  flavoring 
substance. 

c.  Isopropanol  is  cleared  under  21  CFR 
175.,105  as  a  component  of  adhesives 
intended  to  contact  food  and  as  a 
substance  used  in  the  formulation  of 
defoaming  agents  for  food-contact 


coatings,  paper,  and  paperboard  under 
21  CFR  176.200  and  21  CFR  176.210. 

Secondary  butanol  (Isobutanol) 

a.  Isobutanol  is  cleared  under  40  CFR 
180.1001(d)  for  use  as  an  inert  ingredient 
in  pesticide  formulations  applied  to 
growing  crops  only. 

b.  Isobutanol  is  cleared  under  21  CFR 
73.1  and  21  CFR  73.1001  as  a  color 
additive  diluent  for  good  and  drug  use. 

c.  Isobutanol  is  cleared  under  21  CFR 
172.515  as  a  synthetic  flavoring 
substance. 

d.  Isobutanol  is  cleared  under  21  CFR 
175.105  as  a  component  of  adhesives 
intended  to  contact  food  and  as  a 
substance  used  in  the  formulation  of 
defoaming  agents  for  food-contact 
coatings,  paper,  and  paperboard  under 
21  CFR  176.200  and  21  CFR  176.210. 

3.  Isobutanol  is  cleared  as  an  adjuvant 
to  textile  and  textile  fibers  intended  to 
contact  food  under  21  CFR  177.2800. 

Aluminum  Hydroxide 

a.  Aluminum  hydroxide  is  cleared 
under  40  CFR  180.1001(c)  for  use  as  an 
inert  ingredient  in  pesticide  formulations 
applied  to  growing  crops  or  raw 
agricultural  commodities  after  harvest. 

b.  Aluminum  hydroxide  is  cleared 
under  21  CFR  176.210  as  a  substance 
used  in  the  formulation  of  defoaming 
agents  used  in  the  manufacture  of  paper 
and  paperboard  articles  intended  to 
contact  food. 

c.  Aluminiun  hydroxide  is  cleared 
under  21  CFR  177.2600  as  a  component 
of  rubber  articles  intended  to  contact 
food. 

d.  Aluminum  hydroxide  migrating  to 
food  fit}m  paper  and  paperboard 
products  used  in  food  packaging  is  a 
substance  that  is  generally  recognized 
as  safe  under  21  CFR  182.90. 

e.  Aluminum  hydroxide  is  cleared 
under  21  CFR  331.11  as  an  active 
ingredient  in  antacide  produce  for  over 
the  counter  human  use. 

f.  Aluminum  hydroxide  (as  part  of  a 
streptomycin-dihydrostreptomycin- 
kaolin-pectin-aluminum  hydroxide  gel 
powder)  is  certified  as  an  oral  dosage 
antibiotic  drug  for  animal  use  under  21 
CFTl  544.173e. 

g.  Aluminum  hydroxide  is  present  as 
an  ingredient  in  exempted  prescription 
products  under  21  CFR  1308.32. 

EPA  has  initiated  new  review 
procedures  for  tolerance  exemptions  for 
inert  ingredients.  Under  these 
procedures  the  Agency  conducts  a 
review  of  the  data  base  supporting  any 
prior  clearances,  the  data  available  in 
the  scientific  literature,  and  any  other 
relevant  data.  Based  on  a  review  of  such 
data,  the  Agency  has  determined  that  no 
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additional  test  data  will  be  required  to 
support  this  regulation.  Based  on  the 
above  information  and  review  of  the 
ingredients'  use,  it  has  been  found  that 
when  used  in  accordance  with  good 
agricultural  practices  these  ingredients 
are  useful  and  do  not  pose  a  hazard  to 
humans  or  the  environment. 

In  conclusion,  the  Agency  has 
determined  that  the  exemptions  from  the 
requirement  of  a  tolerance  for  aluminum 
isopropoxide  and  aluminum  secondary 
butoxide  will  protect  the  public  health. 
Therefore,  the  exemptions  are  proposed 
as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide.  Fungicide,  an  Rodenticide 
Act  (FIFRA).  as  amended,  that  contains 
this  inert  ingredient  may  request  within 
30  days  after  publication  of  this 
document  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  408(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number  [OPP-300190].  All 
written  comments  filed  in  response  to 
this  proposal  will  be  available  for 
inspection  in  the  Registration  Support 
and  Emergency  Response  Branch  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  June  29. 1988. 
Edwin  F.  Tinsworth, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  Part  180 
be  amended  as  follows: 


PART  180— (AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  In  Subpart  D,  new  S  180.1091  is 
added,  to  read  as  follows: 

9 180.1091    Aluminum  IsopropoxM*  and 
aluminum  seconclary  iMtoxkte;  exemptioii 
from  tiM  requirement  of  a  toteranc*. 

Aluminum  isopropoxide  (CAS  Reg. 
No.  555-31-7)  and  aluminum  secondary 
butoxide  (CAS  Reg.  No.  2269-22-9)  are 
exempted  from  the  requirement  of  a 
tolerance  when  used  in  accordance  with 
good  agricultural  practices  as  stabilizers 
in  formulations  of  the  insecticide 
amitraz  (A/'-(2.4-dimethylphenyI)-7V- 
|[(2,4-dimethylphenyl)iminolmethyl]-A^ 
methylmethanimidamide]  applied  to 
growing  crops  or  animals. 

|FR  Doc.  88-15485  Filed  7-12-88;  8:45  am) 
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40  CFR  Part  180 

[PP  6E3424/P454;  FRL  3412.7] 

Pesticide  Tolerances  for  Glyphosate 

agency:  Environmental  Protection 
Agency  (EiPA). 
action:  Proposed  rule. 

summary:  This  document  proposes  that 
tolerances  be  established  for  the 
combined  residues  of  the  herbicide 
glyphosate  and  its  metabolite  in  or  on 
the  raw  agricultural  commodities 
atemoya,  carambola.  and  sugar  apple. 
The  proposed  regulation  to  establish 
maximum  permissible  levels  for  residues 
of  the  herbicide  in  or  on  the 
commodities  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
DATE:  Comments,  identified  by  the 
document  control  number  (PP  6E3424/ 
P454].  must  be  received  on  or  before 
August  12. 1988. 

ADDRESS: 

By  mail,  submit  written  comments  to: 
Information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460. 
In  person,  bring  comments  to:  Rm.  246. 
CM  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"ConHdential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  716C.  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202. 
(703)  557-2310. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  NJ  08903. 
has  submitted  pesticide  petition  (PP) 
6E3424  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director.  IR-4 
Project,  and  the  Agricultural  Experiment 
Station  of  Florida. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  tolerances  for  the 
combined  residues  of  the  herbicide 
glyphosate  (N- 

(phosphonomethyljglycine).  and  its 
metabolite  aminomethylphosphonic  acid 
(AMPA)  in  or  on  the  raw  agricultural 
commodities  atemoya.  carambola.  and 
sugar  apple  at  0.2  part  per  million  (ppm). 
The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include: 

1.  A  three-generation  rat  reproduction 
study  with  a  no-observed-effect  level 
(NOEL)  of  10  miligrams  (mg)  per 
kilogram  (kg)  per  day. 

2.  A  chronic  feeding/oncogenicity 
study  in  rats  with  a  systemic  NOEL 
greater  than  31  mg/kg/day.  which  was 
negative  for  oncogenic  potential  under 
the  conditions  of  the  study  at  all  feeding 
levels  tested  (0.  3. 10,  and  31  mg/kg/ 
day).  Although  the  rat  study  meets  the 
requirement  for  a  chronic  feeding  study, 
it  does  not  satisfy  guideline 
requirements  for  an  oncogenicity  study. 
There  is  no  evidence  tha*  the  maximum 
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dose  tested  (31  mg/kg/day)  was  a  toxic 
or  maximum  tolerated  dose  (MTD). 

3.  A  1-year  dog  feeding  study  with  a 
systemic  NOEL  greater  than  500  mg/kg/ 
day  (highest  dose  tested). 

4.  A  rat  teratology  study,  negative  for 
teratogenic  effects  at  3.500  mg/kg/day, 
with  maternal  and  fetotoxic  NOELs  of 
1.000  mg/kg/day. 

5.  A  rabbit  teratology  study,  negative 
for  teratogenic  efforts  at  350  mg/kg/day, 
with  a  maternal  NOEL  of  175  mg/kg/day 
and  a  fetotoxic  NOEL  of  350  mg/kg/day. 

6.  Mutagenicity  studies  as  follows: 
chromosomal  aberration  in  vitro  (no 
aberrations  in  Chinese  hamster  ovary 
cells  were  caused  with  or  without  S-9 
activation);  DNA  repair  in  rat 
hepatocytes  (negative):  in  vivo  bone 
marrow  cytogenic  in  rats  (negative);  rec- 
assay  with  B.  subtilis  (negative  up  to 
2,000  micrograms  of  test  material  per 
disk);  reverse  mutation  with  S. 
typhimurium  (negative);  Ames  test  with 
S.  typhimurium  (negative);  and  a 
dominant  lethal  test  in  mice  (negative). 

Additionally,  a  2-year  oncogenicity 
study  in  CD-I  mice  has  been  completed 
and  reviewed  by  the  Agency.  Feeding 
levels  in  this  study  were  1,000,  5.000  and 
30.000  ppm  (equivalent  to  50.  250  and 
1,500  mg/kg,  respectively).  The  NOEL 
for  nonneoplastic  chronic  effects  has 
been  established  at  5,000  ppm. 
Glyphosate  produced  an  equivocal 
oncogenic  response  in  the  mouse, 
causing  a  slight  increase  in  the 
incidence  of  renal  tubular  adenomas  (a 
benign  tumor  of  the  kidney)  in  male 
mice  at  the  highest  test  dose  (30,000 
ppm)  in  this  study.  Because  of  the 
equivocal  nature  of  the  oncogenic 
response  in  mice,  the  Agency  referred 
the  issue  to  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
Science  Advisory  Panel  (SAP)  for  a 
"Weight-of-Evidence"  classification. 
After  reviewing  all  available  evidence, 
the  SAP  concluded  that  the  oncogenic 
potential  of  glyphosate  could  not  be 
determined  and  recommended  that  the 
mouse  study  be  repeated  to  clarify 
unresolved  questions.  Subsequently,  the 
Agency  decided  to  classify  glyphosate 
as  a  "Class  D  Oncogen"  (inadequate 
evidence  of  oncogenicity)  and  also  to 
request  repeat  oncogenicity  studies  in 
the  mouse  and  rat.  The  pesticide 
manufacturer.  Monsanto  Co..  was 
notified  of  these  requirements  by  the 
Glyphosate  Registration  Standard  dated 
June  30. 1986.  The  mouse  and  rat 
oncogenicity  studies  are  due  in  1990. 

Agency  policy,  as  stated  in  the 
Registration  Standard,  is  to  issue 
registrations  for  significant  new  uses  of 
glyphosate  on  a  case-by-case  basis. 
Tolerances  which  change  the  theoretical 
maximum  residue  contribution  (TMRC) 


for  glyphosate  by  1  percent  or  less  are 
not  considered  toxicologically 
significant.  The  TMRC  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  0.008339  mg/kg/day. 
The  tolerances  for  atemoya.  carambola, 
and  sugar  apple  will  result  in  a 
combined  increase  in  the  TMRC  of  less 
than  0.001  percent. 

The  acceptable  daily  intake  (ADI). 
based  on  the  rat  reproduction  study 
NOEL  of  10  mg/kg/day  and  using  a  100- 
fold  safety  factor,  is  calculated  to  be  0.1 
mg/kg  of  body  weight  (bw)/day. 
Published  tolerances  utilize  8.3  percent 
of  the  ADI;  the  current  action  represents 
an  insignificant  increase  in  the  ADI. 

No  secondary  residues  in  meat.  milk, 
poultry,  or  eggs  are  anticipated  since 
atemoya.  carambola.  and  sugar  apples 
are  not  considered  livestock  feed 
commodities.  The  nature  of  the  residues 
is  adequately  understood  and  an 
adequate  analytical  method  (gas 
chromatography  using  a  flame 
photometric  detector)  is  available  for 
enforcement  purposes.  An  analytical 
enforcement  method  is  currently 
available  in  the  Pesticide  Analytical 
Manual  (PAM).  Vol.  II.  There  are 
currently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  proposed  would  protect 
the  public  health.  Therefore,  it  is 
proposed  that  the  tolerances  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  (PP  6E3424/P454].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612).  the 


Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  June  30, 1988. 
Edwin  F.  Tinswortli. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180-JAMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.364  is  amended  by 
adding,  and  alphabetically  inserting,  the 
following  commodities  to  paragraph  (a) 
to  read  as  follows: 

§  180.364    Glyphosate:  tolerances  for 
residues. 

(a)  *  *  • 


Commodrties 


Parts  per 
million 


Atemoya 0.2 

•  •  •  •  • 

Caramtx)la 02 

•  •  •  •  • 

Sugar  apple - 0.2 


(FR  Doc.  88-15486  Filed  7-12-88;  8:45  am] 
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40  CFR  Part  180 

[PP  4E3143,  4E3144/P455;  FRL  3413-4] 

Pesticide  Tolerances  for  Mettiomyl 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
tolerances  be  established  for  residues  of 
the  insecticide  methomyl  in  or  on  the 
raw  agricultural  commodities  of  the  crop 
group  Brassica  (cole)  leafy  vegetables 
and  leeks.  The  proposed  regulation  to 
establish  maximum  permissible  levels 
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for  residues  of  the  insecticide  in  or  on 
the  commodities  was  requested  in 
petitions  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4). 
DATE:  Comments,  identified  by  the 
document  control  number  (PP  4E3143, 
4E3144/P455].  must  be  received  on  or 
before  August  12, 1988. 

ADDRESS: 

By  mail,  submit  written  comments  to: 
Information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460. 
In  person,  bring  comments  to:  Rm.  246. 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  conHdential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT! 

By  mail:  Hoyt  )amerson.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  716H.  CM  #2. 1921  le^erson 
Davis  Hwy.,  Arlington,  VA  22202, 
(703)-557-2310. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University,  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petitions  to  EPA 
on  behalf  of  Dr.  Robert  H.  Kupelian. 
National  Director,  IR-4  Project,  and  the 
named  Agricultural  Experiment 
Stations.  These  petitions  requested  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  tolerances  for  residues 
of  the  insecticide  methomyl 
(S-methyl-N- 

[(methylcarbamoyl]oxy]thioacetimidate) 
in  or  on  certain  raw  agricultural 
commodities  as  follows: 


1.  PP  4E3143  on  behalf  of  the 
Agricultural  Experiment  Stations  of 
California  and  Florida  in  or  on  the 
commodities  in  the  Brassica  (cole)  leafy 
vegetables  crop  group  at  6  parts  per 
million  (ppm). 

2.  PP  4E3144  on  behalf  of  the 
Agricultural  Experiment  Station  of 
Florida  in  or  on  leeks  at  3  ppm. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purposes  for  which  the 
tolerances  are  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include: 

1.  A  2-year  chronic  feeding/ 
oncogenicity  study  in  rats,  which  is 
negative  for  oncogenic  effects  under  the 
conditions  of  the  study,  with  a  no- 
observed-effect  level  (NOEL)  for 
systemic  effects  of  100  ppm  (equivalent 
to  5.0  milligrams  (mg)/kilogram  (kg)/ 
day). 

2.  A  2-year  chronic  feeding/ 
oncogenicity  study  in  mice,  which  is 
negative  for  oncogenic  effects  under  the 
conditions  of  the  study,  with  a  NOEL  for 
systemic  effects  at  50  ppm  (equivalent  to 
7.5  mg/kg/day). 

3.  A  2-year  dog  feeding  study  with  a 
NOEL  of  100  ppm  (equivalent  to  2.5  mg/ 
kg/day). 

4.  A  rat  teratology  study  with  no 
teratogenic  effects  observed  at  400  ppm 
(the  highest  dose  tested),  and  a  maternal 
NOEL  of  100  ppm. 

5.  A  rabbit  teratology  study  with  no 
teratogenic  or  fetotoxic  effects  at  16  mg/ 
kg/day  (highest  dose  tested)  and  a 
NOEL  for  maternal  toxicity  at  2  mg/kg/ 
day. 

6.  A  three-generation  reproduction 
study  in  rats  with  no  reproductive 
effects  observed  at  100  ppm  (highest 
dose  tested). 

7.  Mutagenicity  testing  including  an 
Ames  test  (negative),  a  rat  cytogenetic 
study  (negative),  and  an  in-vitro 
transformation  assay  (negative). 

The  acceptable  daily  intake  (ADI), 
based  on  the  2-year  feeding  study  in 
dogs  (NOEL  of  2.5  mg/kg/day)  and  using 
a  100-fold  safety  factor,  is  calculated  to 
be  0.025  mg/kg  or  body  weight  (bw)/ 
day.  The  maximum  permitted  intake 
(MPI)  for  a  60-kg  human  is  calculated  to 
be  1.5  mg/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  existing  tolerances  for  a  1.5-kg 
daily  diet  is  calculated  to  be  0.016766 
mg/kg/day;  the  current  action  will 
increase  the  TMRC  by  0.0003361  mg/kg/ 
day  (a  2-percent  increase). 

The  metabolism  of  methomyl  in 
animals  has  not  been  fully 
characterized.  Thiodicarb,  a  structurally 
similar  pesticide,  han  been  shown  to 
form  a  minor  animal  metabolite. 


acetamide,  which  has  been 
demonstrated  to  induce  cancer  in  rats.  A 
metabolism  study  in  animals  is  currently 
underway,  and  the  results  will  be 
addressed  in  the  final  registration 
standard  for  methomyl,  which  is 
scheduled  for  completion  in  1988. 

The  nature  of  the  residues  in  plants  is 
adequately  understood,  and  available 
metabolism  data  demonstrate  that 
acetamide  is  not  likely  to  occur  in  plants 
following  treatment  with  methomyl. 
Since  the  proposed  tolerances  are  for 
commodities  that  are  not  recognized  as 
livestock  feed  items,  there  is  no  reason 
to  believe  that  the  tolerances  will  result 
in  methomyl  residues  in  meat,  milk, 
poultry,  or  eggs. 

An  adequate  analytical  method,  gas 
chromatography,  using  a  sulfur-sensitive 
photometric  detector,  is  available  for 
enforcement  purposes  in  the  Food  and 
Drug  Adminstration  Pesticide  Analytical 
Manual,  Vol.  II  (PAM  II). 

Based  on  the  above  information 
considered  by  the  Agency,  the 
tolerances  established  by  amending  40 
CFR  180.253  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerances  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for 
registration  of  a  pesticide,  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended, 
which  contains  any  of  the  ingredients 
listed  herein,  may  request  within  30 
days  after  publication  of  this  document 
in  the  Federal  Register  that  this 
rulemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e]  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  4E3143,  4E3144/ 
P455).  All  written  comments  filed  in 
response  to  this  document  will  be 
available  in  the  Information  Services 
Section,  at  the  address  given  above  from 
8  a.m  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  July  1. 1988. 
Edwin  F.  Tinswortli, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  Part  180 
be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  346a. 

2.  Section  180.253  is  amended  by 
adding  and  alphabeticallyinserting  the 
raw  agricultural  commodiates  Brassica 
(cole)  leafy  vetatables  and  leeks,  to  read 
as  follows: 

§  180^53    Mettiomyl;  tolerances  for 
residues. 

***** 

(a)  •  *  * 


Commodities 


Parts  per 
million 


Brassica  (cole)  leafy  vegetat>les.. 

•  •  • 

(jseks ; _.._ 


6.0 
3.0 


|FR  Doc.  88-15566  Filed  7-12-88;  8:45  am] 

BKXINO  CODE  6SM-90-M 


40  CFR  Part  261 
(SW-FRL-3413-3] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comment. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  the  Goodyear  Tire  and  Rubber 
Company,  Randleman,  North  Carolina, 
to  exclude  certain  solid  wastes 
generated  at  its  facility  from  the  lists  of 
hazardous  wastes  contained  in  40  CFR 
261.31  and  261.32.  This  action  responds 
to  a  delisting  petition  submitted  under 
40  CFR  260.20.  which  allows  any  person 


to  petition  the  Administrator  to  modify 
or  revoke  any  provision  of  Parts  260 
through  268, 124,  270,  and  271  of  Title  40 
of  the  Code  of  Federal  Regulations,  and 
under  40  CFR  260.22,  which  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  Today's 
proposed  decision  is  based  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner. 

The  Agency  is  also  proposing  the  use 
of  an  organic  leachate  model  and  a  fate 
and  transport  model  and  their 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  These  models  have  been  used 
in  evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  is  disposed  of. 

dates:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicability  of  the  organic 
leachate  and  fate  and  transport  models 
used  to  evaluate  the  petition.  Comments 
will  be  accepted  tuitil  August  29, 1988. 
Comments  postmarked  after  the  close  of 
the  comment  period  will  be  stamped 
"late". 

Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the 
models  used  in  the  petition  evaluation 
by  filing  a  request  with  Bruce  R. 
Weddle,  whose  address  appears  below, 
by  July  28, 1988.  The  request  must 
contain  the  information  prescribed  in  40 
CFR  260.20(d). 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk,  Office  of  Solid 
Waste  (WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent.  Variances 
Section,  Assistance  Branch,  PSPD/OSW 
(WH-563),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  Identify  your 
comments  at  the  top  with  this  regulatory 
docket  number:  "F-88-GYEP-FFFFF." 

Requests  for  a  hearing  should  be 
addressed  to  Bruce  R.  Weddle,  Director, 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste  (WH-563).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  (sub-basement), 
Washington,  DC  20460,  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 


material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000. 
For  technical  information  concerning 
this  notice,  contact  Robert  Kayser. 
Office  of  Solid  Waste  (WH-563).  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW.,  Washington,  DC  20460, 
(202)  382-4536. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Authority 

On  January  16, 1981,  as  pari  of  its  final 
and  interim  Hnal  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amendment  list  of 
hazardous  wastes  from  non-speci^c  and 
specific  sources.  This  list  has  been 
amended  several  times  and  is  published 
in  40  CFR  261.31  and  261.32.  These ' 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  [i.e.,  ignitability, 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason,  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  (i.e., 
ignitability,  reactivity,  corrosivity,  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
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whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a),  42  U.S.C.  6921(0.  and  the 
backj^ound  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  [i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
a  hazardous  waste,  generators  remain 
obligated  to  determine  whether  their 
waste  remains  non-hazardous  based  on 
the  hazardous  waste  characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32. 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261.3  (c)  and 
(d)(2).  The  substantive  standard  for 
"delisting"  a  treatment  residue  or  a 
mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  to  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  281.11  (a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  will  propose  to 
deny  the  petition.  If,  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria.  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constitutents  in  the  waste,  their 
tendency  to  migrate  and  to 
bioaccumulate.  their  persistence  in  the 
environment  once  released  from  the 
waste,  plausible  and  specific  types  of 
management  of  the  petitioned  waste,  the 
quantities  of  waste  generated,  and  any 
other  additional  factors  which  may 
characterize  the  petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  an  organic  leachate 
model  and  a  fate  and  transport  model  to 
predict  the  concentration  of  hazardous 
constituents  that  may  be  released  from 
the  petitioned  waste  after  disposal  and 
to  determine  the  potential  impact  of  the 
unregulated  disposal  of  Goodyear's 
petitioned  waste  on  human  health  and 


the  environment.  Specifically,  the 
models  will  be  used  to  predict 
compliance-point  concentrations  which 
will  be  compared  directly  to  the  levels 
of  regulatory  concern  for  particular 
hazardous  constitutents. 

EPA  believes  that  these  models 
represent  a  reasonable  worst-case 
waste  disposal  scenario  for  the 
petitioned  waste,  and  that  a  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  Because 
a  delisted  waste  is  no  longer  subject  to 
hazardous  waste  control,  the  Agency  is 
generally  unable  to  predict  and  does  not 
control  how  a  waste  will  be  managed 
after  delisting.  Therefore.  EPA  currently 
believes  that  it  is  inappropriate  for  the 
Delisting  Program  to  consider  extensive 
site-specific  factors.  For  example,  a 
generator  may  petition  the  Agency  for 
delisting  of  a  metal  hydroxide  sludge 
which  is  currently  being  managed  in  an 
on-site  landfill  and  provide  data  on  the 
nearest  drinking  water  well, 
permeability  of  the  aquifer, 
dispersivities,  eta  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion. 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact,  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  ofF- 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  off-site 
to  a  facility  which  may  have  very 
different  hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  Goodyear 
utilizes  off-site  disposal  of  the  petitioned 
waste,  ground-water  monitoring  data 
collected  from  the  petitioner's  facility 
would  not  characterize  the  effect  of  the 
petitioned  waste  on  the  underlying 
ground  water  at  the  off-site  disposal 
facility.  Therefore,  the  Agency  did  not 
request  ground-water  monitoring  data. 

Finally,  the  Hazardous  and  SoUd 
Waste  Amendments  of  1964  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
on  the  petition  proposed  today  until  all 
public  comments  (including  those  at 


requested  hearings,  if  any)  are 
addressed. 

II.  Dispositioa  of  PeHtioa 

Goodyear  Tire  and  Rubber  Company, 
Asheboro  Wire  Plant.  Randieman.  North 
Carolina. 

1.  Petition  for  Exclusion 

The  Goodyear  Tire  and  Rubber 
Company's  (Goodyear),  Asheboro  Wire 
Plant,  located  in  Randieman.  North 
Carolina,  is  involved  in  the  reduction 
and  electroplating  of  steel  rods. 
Goodyear  petitioned  the  Agency  to 
exclude  its  wastewater  treatment 
sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F0G6 — 
"Wastewater  treatment  sludges  from 
electroplating  operations  except  fit)m 
the  following  processes:  (1)  Sufluric  add 
anodizing  of  aluminum:  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel:  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steeh 
(5)  cleaning/stripping  associated  with 
tin,  zinc,  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum."  The  listed 
constituents  of  concern  for  EPA 
Hazardous  Waste  No.  F006  are 
cadmium,  hexavalent  chromium,  nickel, 
and  cyanide  (complexed).  Goodyear 
petitioned  to  exclude  its  waste  because 
it  does  not  believe  that  the  waste  meets 
the  criteria  for  which  it  was  listed. 
Goodyear  also  believes  that  its 
wastewater  treatment  process  generates 
a  non-hazardous  filter  cake  because  the 
constituents  of  concern,  although 
present  in  the  waste,  are  in  an 
essentially  immobile  form.  Goodyear 
also  believes  that  the  filter  cake  is  not 
hazardous  for  any  other  reason  [i.e., 
there  are  no  additional  constituents  or 
factors  that  could  cause  the  waste  to  be 
hazardous).  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
factors  required  by  the  Hazardous  and 
Solid  Waste  AmendmenU  (HSWA)  of 
1984.  See  section  222  of  the 
Amendments.  42  U.S.C.  6921(f),  and  40 
CFR  2e0.22(d)(2H4).  Today's  proposal 
to  grant  this  petition  for  delisting  is  the 
result  of  the  Agency's  evaluation  of 
Goodyear's  petition. 

2.  Background 

On  September  22, 1966.  Goodyear 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  filter  cake. 
Additional  information  was  submitted 
to  the  Agency  on  December  26. 1986.  In 
support  of  its  petition,  Goodyear 
submitted  (1)  detailed  descriptions  of  its 
manufacturing  and  wastewater 
treatment  processes;  (2)  results  from 


total  constituent  and  EP  toxicity 
analyses  for  the  EP  toxic  metals,  and 
nickel;  (3)  results  from  total  constituent 
analyses  for  cyanide,  reactive  cyanide, 
and  reactive  sulfide;  (4)  results  from 
total  oil  and  grease  analyses  on 
representative  waste  samples:  and  (5)  a 
list  of  raw  materials  used  in  both  its 
manufacturing  and  treatment  processes. 

The  manufacturing  processes  at 
Goodyear  which  generate  the  waste  are 
copper  and  zinc  electroplating 
operations,  ultrasonic  cleaning 
operations,  acid  pickling  operations, 
water  rinse  and  quenching  operations, 
and  electrolytic  pickling  operations.  The 
wastewaters  from  the  above  operations 
flow  to  an  equalization  tank  at  the 
wastewater  treatment  plant  for  mixing. 
The  wastewater  is  then  aerated  and 
neutralized,  and  sent  to  two  flash  mixers 
where  polymers  are  added  to  promote 
metals  precipitation  in  the  clarifiers.  The 
clarified  effluent  flows  to  a  publicly 
owned  treatment  works  (POTW),  and 
the  resulting  clarifier  sludge  is  pumped 
to  a  sludge  holding  tank.  Sludge  from  the 
holding  tank  is  then  pumped  to  a  frame 
filter  press  for  dewatering.  The 
dewatered  sludge  is  collected  in  a  20 
cubic  yard  hopper  and  is  currently 
disposed  of  off-site  in  a  hazardous 
waste  landfill. 

To  collect  representative  samples 
from  filter  presses  like  Goodyear's, 
petitioners  are  normally  requested  to 
collect  a  minimum  of  four  composite 
samples  comprised  of  independent  grab 
samples  collected  over  time  or  area  [e.g., 
grab  samples  collected  every  hour  and 
composited  by  shift,  etc.).  See  "Test 
Methods  for  Evaluating  Solid  Wastes: 
Physical/Chemical  Methods,"  U.S.  EPA 
Office  of  Solid  Waste  and  Emergency 
Response,  Publication  SW-846  (third 
edition),  November  1986,  and  "Petitions 
to  Delist  Hazardous  Wastes — A 
Guidance  Manual,"  U.S.  EPA.  Office  of 
Solid  Waste.  (EPA/53O-SW-85-003). 
April  1985. 

Goodyear  collected  a  total  of  four 
composite  samples  from  their  filter  press 
over  a  period  of  three  weeks.  Each 
composite  sample  consisted  of  a  total  of 
six  grab  samples.  Three  grab  samples 
were  taken  from  the  the  plate  and  frame 
filter  press  (one  each  from  the  middle 
and  both  ends  of  the  filter  press  plates) 
each  day  for  two  consecutive  days.  The 
four  composite  samples  were  analyzed 
for  total  constituent  concentrations  (i.e.. 
mass  of  a  particular  constituents  per 
mass  of  waste)  of  all  the  EP  tcxic 
metals,  nickel,  cyanide,  reactive  sulfide, 
and  total  oil  and  grease  content,  and  for 
EP  leachable  concentrations  [i.e.,  mass 
of  a  particular  constituent  per  unit 
volume  of  extract)  of  the  EDPO  toxic 


metals  and  nickel.  Goodyear  claims  that 
during  the  three  week  period,  when  the 
four  composite  samples  were  collected, 
no  significant  changes  were  made  in  the 
chemicals  used,  the  plating  process, 
water  usage,  or  the  wastewater 
treatment  process.  Goodyear  further 
claims  that  both  its  manufacturing  and 
waste  treatment  processes  are 
consistent,  and  that  the  facility  does  not 
have  any  seasonal  variations  in  either 
its  manufacturing  or  waste  treatment 
processes.  Goodyear,  therefore,  believes 
that,  due  to  a  consistent  manufacturing 
and  treatment  process,  the  analyses 
presented  are  representative  of  any 
variation  in  filter  cake  constituent 
concentrations. 

3.  Agency  Analysis 

Goodyear  used  SW-846  method 
numbers  7060-7760  to  quantify  the  total 
constituent  concentrations  of  the  EP 
toxic  metals  and  nickel.  Goodyear  used 
SW-846  method  number  9010  to  quantify 
the  total  constituent  concentrations  of 
cyanide  and  reactive  cyanide.  Goodyear 
used  SW-846  method  number  9030  to 
quantify  the  total  constituent 
concentration  of  reactive  sulfide. 
Goodyear  used  SW-846  method  number 
1310  to  quantify  the  EP  leachable 
concentrations  of  the  EP  toxic  metals 
and  nickel.  (Goodyear  did  not  perform 
EP  leachate  analysis  for  cyanide. 
Analysis  for  EP  leachable 
concentrations  of  reactive  sulfide  is  not 
necessary  since  the  Agency's  level  of 
regulatory  concern  is  based  on  the  total 
constituent  concentration  of  reactive 
sulfide.)  The  total  constituent  and  EP 
leachate  analyses  of  the  filter  cake 
revealed  the  maximum  concentration 
presented  in  Table  1  and  Table  2, 
respectively. 

Jmie  1.— Maximum  Total  Constituent 
Concentrations  Filter  Cake 


Table  2— EP  Leachate 
Concentrations  Filter  Cake 


Constituents 

Total  constituent  analyses 
(mg/kg) 

Arsenic 

NO  (tjelow  detection  limit  of  5). 

Barium 

Cadmium 

3.2. 
4.3. 

Chromium 

33. 

Lead 

8.7. 

Mercury 

ND  (tielow  detection  limit  of  2). 

Nickel        

27 

Selenium 

ND  (t)elow  detection  limit  of 

Stiver 

0.5). 
ND  (t>elow  detection  limit  of  1). 

Cyanide        

Reactive  sulfide 

Reactive  cyanide 

0.25 

ND  (below  detection  limit  of  1). 

ND  (t)elow  detection  limit  of  1). 

Constituents 

EP  leachate  analyses  (mg/l) 

Arsenic 

ND  (lielow  detection  limit  of 

QartufTt      

0.03) 
0  03 

Cadmium 

ND   (below  detection   limit  of 

Chromium 

001) 
ND   (t>elow  detection   limit  of 

Lead     

0.01 
0  02 

Mercury 

ND  (below  detection  Itmit  of 

Nickel 

0.01). 
0.25. 

Selenium 

ND  (below  detection   limit  of 

Silver 

004). 
ND  (below  detection   limit  of 

Cyanide 

0.01) 
012.' 

Reactive  sulfide 

Reactive  cyanide 

Not  applicable 
Not  applicable 

ND:  Not  Detected, 
the  detection  limits. 


Denotes  cor>centrations  below 


ND:  Not  detected.  Denotes  concentratiorts  t>ek>w 
the  detection  limits. 

'  Leachable  cyanide  tests  were  nor  performed. 
However,  leachatile  cyanide  was  determined  by  as- 
suming a  theoretical  leaching  of  100  percent  and  a 
twenty-fold  dilution  (100  grams  of  solids  diluted  with 
2.0  liters  of  water)  of  tf>e  maximum  total  constituent 
concentration  of  cyanide. 

The  detection  limits  presented  in 
Table  1  and  Table  2  represent  the  lowest 
concentrations  quantifiable  by 
Goodyear,  when  using  the  appropriate 
SW-846  analytical  methods  to  analyze 
its  waste.  (Detection  limits  may  vary 
according  to  the  waste  and  waste  matrix 
being  analyzed,  i.e.,  the  "cleanliness"  of 
waste  matrices  varies  and  "dirty"  waste 
matrices  may  cause  interferences,  thus 
raising  the  detection  limit.)  Using  SW- 
846  method  number  3540,  Goodyear 
determined  that  its  waste  had  a 
maximum  oil  and  grease  content  of  0.48 
percent:  therefore,  the  EP  analyses  did 
not  have  to  be  modified  in  accordance 
with  the  Oily  Waste  EP  methodology 
[i.e..  wastes  having  more  than  one 
percent  total  oil  and  grease  may  either 
have  significant  concentrations  of  the 
constituent  of  concern  in  the  oil  phase 
which  may  not  be  assessed  using  the 
standard  EP  leachate  procedure,  or  the 
concentration  of  oil  and  grease  may  be 
sufficient  to  coat  the  solid  phase  of  the 
sample  and  interfere  with  the  leaching 
out  of  metals  from  the  sample).  See  SW- 
846  method  number  1330.  None  of  the 
analyzed  samples  exhibited  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  40  CFR 
261.21,  261.22,  and  261.23. 

Goodyear  also  submitted  a  list  of  all 
raw  materials  used  in  its  manufacturing 
and  wastewater  treatment  processes. 
This  list  indicated  that  no  hazardous 
constituents  (other  than  those  tested  for) 
are  used  in  Goodyear's  processes  and 
that  formation  of  any  hazardous 
constituents  [e.g.,  as  reaction  by- 
products) is  highly  unlikely.  To  verify 
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that  the  filter  cake  did  not  contain  any 
Appendix  VIII  constituents,  Goodyear 
analyzed  one  composite  sample  for  all 
the  priority  pollutants.  Goodyear 
submitted  these  data  to  support  its  claim 
that  none  of  the  more  common 
Appendix  VIII  constituents  are  used  in 
any  of  its  processes.  The  Agency 
reviewed  Goodyear's  material  safety 
data  sheets  and  did  not  identify  any 
Appendix  VIII  constituents  as 
components  of  any  process  materials 
used  by  Goodyear  therefore,  the 
Agency  did  not  request  Goodyear  to 
submit  an  additional  three  samples  (the 
Agency  normally  requires  a  minimum  of 
four  representative  samples  to  be 
collected  and  analyzed  for  all  Appendix 
VIII  constituents  likely  to  be  present  in 
the  wastestream  when  characterizing 
the  petitioned  wastestream)  of  the 
waste,  nor  did  the  Agency  use  the 
priority  pollutant  data  to  evaluate  the 
petitioned  wastestream  since  no 
Appendix  VIIl  constituents  (other  than 
those  tested  for)  w^ere  expected  to  be 
present  in  the  petitioned  wastestream. 

Goodyear  submitted  a  signed 
certification  stating  that  based  on 
current  annual  waste  generation,  their 
maximum  annual  generation  rate  of 
wastewater  treatment  sludge  is  1,944 
tons  per  year.  The  Agency  reviews  a 
petitioner's  estimates  and,  on  occasion, 
has  requested  a  petitioner  to  re-cvaluate 
estimated  waste  volume.  EPA  accepts 
Goodyear's  certified  estimate  of  1.944 
tons  per  year  (approximately  1,920  cubic 
yards  per  year). 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
previously  conducted  a  spot-sampling 
and  analysis  program  to  verify  the 
representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions  and.  as  a  pari  of  this  program, 
conducted  a  spot-sampling  visit  at 
Goodyear's  facility.  The  results  of  this 
visit,  including  chemical  analyses  of 
waste  samples  from  Goodyear,  are 
discussed  in  this  notice. 

4.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  disposal 
scenarios  for  filter  cake  wastes  and 
decided  that  a  landfill  scenario  is  the 
most  reasonable,  worst-case  scenario 
for  this  waste.  Under  a  landfill  disposal 
scenario,  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  water.  The  Agency,  therefore, 
evaluated  the  petitioned  waste  using  its 
vertical  and  horizontal  spread  (VHS) 


landfill  model  which  predicts  the 
potential  for  ground-water 
contamination  from  wastes  that  are 
landfilled.  See  50  FR  7882  (February  26. 
1985).  50  FR  48896  (November  27, 1965). 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
VHS  model  and  its  parameters.  This 
modeling  approach,  which  includes  a 
ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters,  to  predict  reasonable  worst- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  [i.e..  the 
model  estimates  the  ability  of  an  aquifer 
to  dilute  the  toxicant  from  a  specific 
volume  of  waste).  In  addition,  the 
Agency  used  its  organic  leachate  model 
(OLM)  to  esimate  the  teachable  portion 
of  the  organic  constituents  in  the 
petitioned  waste.  See  50  FR  48953 
(November  27, 1985).  51  FR  41084 
(November  13. 1986).  and  the  RCRA 
public  docket  for  these  notices  for  a 
detailed  description  of  the  OLM  and  its 
parameters.  The  results  of  the  OLM 
analysis  were  used  in  conjunction  with 
the  VHS  model  to  estimate  the  potential 
impact  of  the  organic  constituents  on  the 
ground  water.  The  Agency  requests 
comments  on  the  use  of  the  OLM  and 
VHS  model  as  applied  to  the  evaluation 
of  Goodyear's  waste. 

Specifically,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobility  of  all  the 
inorganic  constituents  (except  arsenic 
cadmium,  chromium,  silver,  and 
mercury — see  explanation  below)  from 
Goodyear's  wastewater  treatment 
sludge  filter  cake.  The  Agency's 
evaluation,  using  the  waste  volume  of 
1,920  cubic  yards  (per  year)  and  the 
maximum  reported  EP  leachate 
concentrations  of  all  the  inorganic 
constituents  of  concern  in  the  VHS 
model,  generated  the  compliance-point 
concentrations  shown  in  'Table  2.  "Hie 
Agency  did  not  evaluate  the  mobility  of 
the  remaining  inorganic  constituents 
(i.e..  arsenic  cadmium,  chromium, 
mercury,  selenium,  and  silver)  from 
Goodyear's  waste  because  they  were 
not  detected  in  the  EP  extract  using  the 
appropriate  analytical  method  (see 
Table  3).  The  Agency  believes  that  it  is 
inappropriate  to  evaluate  non- 
detectable  concentrations  of  a 
constituent  of  concern  in  its  modeling 
efforts  if  the  non-detectable  value  was 
obtained  using  the  appropriate 
analytical  method.  Specifically,  if  a 
constituent  cannot  be  detected  (when 
using  the  appropriate  analytical  method) 
the  Agency  assumes  that  the  constituent 
is  not  present  and  therefore  does  not 
present  a  threat  to  either  human  health 
or  the  environment. 


Tabl£  3.— VHS  Model:  CoMf>uANCE- 
Point  Concentrations  LtSTEO  and 
Non-Listed  Constituents  Filter 
Cake 


Constituents 

Coftnplf- 

concen- 
trations 
("19/1) 

Regula- 

twy 

standwdi 

<m9/t) 

OtfiurB        ,,„ _.. 

0003 
0.0013 
0.0022 
0.027 

to 

Cyankle       - 

07 

Lead 

Nckel — 

0.05 
0.5 

The  filter  cake  exhibited  barium  and 
lead  levels  at  the  compliance  point 
below  the  levels  prescribed  by  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR).  See  40  CFR  Part 
141.  The  concentration  of  cyanide  (at  the 
compliance  point)  is  below  the  Agency's 
health-based  standard  of  0.7  mg/l.  See 
Verified  Reference  Doses  of  the  VS. 
EPA.  omce  of  Health  and 
Environmental  Assessment  (OHEA), 
Environmental  Criteria  and  Assessment 
Office.  Cincinnati.  Ohio.  196a  The 
concentration  of  nickel  (at  the 
compliance  point)  is  l>elow  the  Agency's 
health-based  standard  of  0.5  mg/l.  See 
Hazardous  Waste  Management  System; 
Land  Disposal  Restrictions:  Notice  of 
Availability  and  Request  for  Comment. 
52  FR  29994,  Proposed  Health-Based 
Levels  for  Nickel  and  Cyanide.  August 
12. 1987. 

Additionally,  the  total  concentration 
of  reactive  cyanide  is  below  the 
Agency's  interim  standard  of  250  ppm 
and  the  total  concentration  of  reactive 
sulfide  is  below  the  Agency's  interim 
standard  of  500  ppm.  See  "Interim 
Agency  Thresholds  for  Toxic  Gas 
Generation. "  )uly  12, 1985.  Internal 
Agency  Memorandum  in  the  RCRA 
Public  Docket. 

The  Agency  concluded,  after 
reviewing  Goodyear's  processes  and 
raw  materials  list,  that  no  other 
hazardous  constituents  of  concern  are 
being  used  by  Goodyear,  and  that  no 
other  constituents  of  concern  are  likely 
to  be  present  or  formed  as  reaction 
products  or  by-products  of  Goodyear's 
waste.  On  the  basis  of  test  results 
submitted  by  the  petitioner,  pursuant  to 
§  260.22,  the  Agency  concludes  that  the 
waste  does  not  exhibit  any  of  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  40  CFR 
261.21,  261.22,  261.23. 

On  March  9. 1967,  staff  under  contract 
to  the  Agency  conducted  a  site  visit  to 
Goodyear  as  part  of  the  Agency's  spot- 
sampling  and  analysis  program.  The 
staff  collected  one  composite  sample 
comprised  of  four  full  depth  core 


samples  taken  from  Goodyear's  roll-off 
dumpster  and  one  composite  sample 
comprised  of  a  grab  sample  taken  from 
four  randomly  selected  filter  press 
plates.  The  two  composite  samples  were 
analyzed  for  total  constituent 
concentrations  and  EP  leachate 
concentrations  of  the  EP  toxic  metals, 
nickel,  and  cyanide.  The  samples  were 
also  analyzed  for  total  constituent 
concentrations  of  the  priority  pollutants. 

The  evaluation  of  the  spot-sampling 
samples  for  the  EP  toxic  metals,  nickel, 
and  cyanide  produced  the  maximum 
concentrations  reported  in  Tables  4  and 
5. 

Table  4.— Maximum  Total  Constituent 
Concentrations  Spot-Sampling 
Visit  Samples  Filter  Cake 


Constituents 

Total  constituent 
analyses  (mg/l a) 

Arsenic 

Barium „„..    .    „   .. 

13 
26 

Cadmium „. 

Chromium 

Lasd 

Merewy 

NO  (t>elow  detection 

limit  ol  0.5) 
130 
NO  (below  detection 

limit  o«  5) 
NO  (below  detection 

limit  of  0.05) 
NO  (below  detection 

limit  ol  0.5) 
16 
NO  (below  detection 

limit  ol  0.25) 
99 

Silver 

Cyanide 

Nickel 

NO:  Not  Detected.  Denotes  concentrations  below 
ttie  detection  kmit 


Table  5.— Maximum  EP  Leachate 
Concentrations  Filter  Cake 


Constituents 


Arsenic.. 


Barium.. 


Cadmium.. 


Ctvomium. 


Lead. 


Mercuty.. 


NO  (below  detection 

limit  of  0.25) 
NO  (t>elow  detection 

limit  of  2) 
ND  (below  detection 

limit  of  0.05) 
NO  (below  detection 

limit  of  0.2) 
NO  (below  detection 

limit  of  0.25) 
NO  (below  detection 

limit  of  0.001) 
0.58 
ND  (t)elow  detection 

limit  ol  0.02) 
ND  (below  detection 

Nmit  of  0.025) 
ND  (below  detection 

Hmit  of  0.0125') 
ND:  Not  Detected.  Denotes  concentrations  below 
the  detection  limit. 

I  Leachabto  cyanide  tests  were  not  performed. 
However,  leachatile  cyanide  was  determined  by  as- 
suming a  theoretical  leachmg  of  100  percent  and  a 
twenty-fold  dilution  (100  grams  of  solids  diluted  with 
2.0  liters  of  water)  of  the  maximuni  total  constituent 
corwentration  of  cyanide. 


Nickel 

Selenium 


Cyanide.. 


EP  leachate  analyses 
(mg/1) 


Although  comparison  of  Goodyear's 
data  with  the  Agency's  spot-sampling 
data  indicates  some  variation  in  the 
constituent  concentrations  reported,  the 
Agency  is  not  concerned  with  the 
variation  between  the  Agency's  and 
Goodyear's  analytical  data  because:  (1) 
Goodyear's  samples  were  collected  over 
the  course  of  three  weeks  while  the 
Agency's  samples  were  collected  on  one 
day:  (2)  Goodyear's  samples  were 
composite  samples  comprised  of  six 
grab  samples  collected  over  two  days 
and  the  Agency's  samples  were 
composites  of  filter  cake  generated  on 
one  day;  and  (3)  the  analyses  were 
conducted  by  different  laboratories 
using  different  detection  limits. 
Variation  between  Goodyear's  samples 
and  the  Agency's  samples  is,  therefore, 
expected  and  is  not  of  concern  because 
Goodyear's  compositing  procedure 
would  tend  (more  so  than  the  Agency's 
compositing  procedure)  to  average  any 
particular  daily  peak  in  constitutent 
concentrations. 

Leachable  concentrations  of  nickel, 
when  evaluated  using  the  VHS  model, 
produced  a  compliance-point 
concentration  below  the  regulatory 
standard  for  nickel,  as  seen  in  Table  6. 

Table  6.— Compuance-Point  Concen- 
tration Spot-Check  Samples  Filter 
Cake 


Constituent 

Compli- 
ance- 
point 

concen- 
tration 

(m9/1) 

Raguta- 

stand»d 
(mg/1) 

Nickel 

0.063 

0.5 

The  Agency  did  not  evaluate  the 
mobility  of  the  remaining  inorganic 
constitutents  (i.e.,  the  EP  toxic  metals 
and  cyanide)  from  Goodyear's  waste 
because  they  were  not  detected  in  the 
EP  extract  (see  Table  5). 

Although  no  other  Appendix  VIII 
hazardous  constituents  were  expected 
to  be  present  in  Goodyear's  waste,  when 
the  Agency  conducts  a  spot-sampling 
visit,  the  samples  are  routinely  analyzed 
for  the  presence  of  the  priority 
pollutants  (which  account  for  most  of 
the  analytically  feasible  Appendix  VIII 
constituents).  Results  of  the  Agency's 
spot-sampling  visit  analyses  indicated 
that  no  priority  pollutant  volatile  or 
semi-volatile  organic  constituent, 
priority  pollutant  pesticide,  or 
polychlorinated  biphenyls  were 
detected  at  or  above  their  respective 
detection  limits,  using  SW-846  method 
numbers  8240,  8270,  and  8080, 
respectively,  except  for  toluene  and 


bi8(2-3thylhexyl)  phthalate.  Toluene  and 
bi8(2-ethylhexyl)  phthalate  were 
detected  at  1.0  mg/kg  and  1.4  mg/kg, 
respectively,  in  the  one  composite 
sample  collected  by  the  Agency  from 
Goodyear's  roU-off  dumpster.  Goodyear 
does  not  use  toluene  or  bis(2-ethylhexyl) 
phthalate  in  its  manufacturing  or 
treatment  processes,  therefore,  the 
Agency  believes  that  the  presence  of 
these  constituents  may  be  caused  by 
laboratory  contamination  since  toluene 
is  used  as  a  laboratory  solvent  and 
bis(2-ethylhexyl)  phthalate  is  used  as  a 
plasticizer  in  laboratory  containers. 

The  Agency  evaluated  the  mobility  of 
the  detected  organic  constituents  using 
the  VHS  model.  The  Agency  used  the 
OLM  to  predict  leachable 
concentrations  of  the  detected  organic 
constituents  in  Goodyear's  filter  cake. 
The  resulting  leachable  concentration 
and  the  estimated  volume  of  waste  (i.e., 
1920  cubic  yards)  were  then  used  as 
inputs  in  the  VHS  model  in  order  to 
assess  the  potential  impacts  of  the 
constituents  upon  the  ground  water.  The 
OLM/VHS  model  analysis  calculated 
compliance-point  concentrations  of  2.3 
X  10"' mg/l  and  2  X  10"*  mg/l  for 
toluene'  and  bis(2-ethylhexyl) 
phthalate,*  respectively.  These 
compliance-point  concentrations  are 
well  below  the  regulatory  standards  of 
10  mg/l  and  4.2  X  10"' mg/l  set  for 
toluene  and  bis(2-ethylhexyl)  phthalate. 
respectively. 

5.  Conclusion 

The  Agency  believes  that  Goodyear's 
wastewater  treatment  system  renders 
the  FtX)6  wastes  non-hazardous.  Because 
Goodyear's  manufacturing  and  waste 
treatment  processes  operate  24  hours  a 
day,  seven  days  a  week,  and  there  are 
no  significant  production/process 
variations  (i.e.,  the  production  rate  of 
their  single  product,  wire  tire  cord,  does 
not  vary,  and  the  facility  is  not  a  job 
shop  or  subject  to  seasonal  variations), 
the  Agency  believes  that  the  sampling 
procedures  used  by  Goodyear  were 
adequate  and  that  the  samples  are 
representative  of  the  day-to-day 
variation  in  constituent  concentrations 
found  in  the  filter  cake. 

The  Agency  is  generally  concerned 
that  sampling  periods  less  than  one 
month  in  duration  may  not  be  long 


■  See  Verified  Reference  Doses  of  the  U.S.  EPA, 
Office  of  Health  and  Environmental  Assessment 
(OHEA),  Environmental  Criteria  and  Assessment 
OfTice.  CincinnaU,  Ohio,  1966 

*  See  Carcinogenic  Risk  Assessment  Verification 
Endeavor  (CRAVE)  Risk  Estimate  for 
Carcinogenicity.  Office  of  Health  and 
Environmental  Asaessment,  Environmental  Criteria 
and  Assessment  Office.  Cindnatti.  Ohio.  1988. 
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enough  to  characterize  the  variability  of 
an  electroplating  filter  cake.  The  key 
factors  that  could  cause  toxicant 
concentrations  in  a  waste  to  vary  would 
be:  the  use  of  different  raw  materials 
due  to  changes  in  the  product  line  being 
manufactured;  the  periodic  disposal  of 
plating  bath  solutions  in  the  waste 
treatment  system;  or  increased  carry- 
over due  to  an  increase  in  production 
rate  or  variation  in  the  shape  and  size  of 
products  manufactured.  Additionally, 
variation  in  the  raw  materials  can  be 
expected  either  when  the  facility 
performs  as  a  job-shop  or  when  the 
product  line  changes  seasonally.  In 
Goody  ear's  case,  however,  because  the 
manufacturing  and  waste  treatment 
processes  do  not  vary  or  change 
seasonally,  the  Agency  believes  that 
Goodyear's  three-week  sampling  period 
was  sufficient  to  characterize  the  day- 
to-day  variation  in  manufacturing  and 
treatment  processes  intended  to  be  used 
thereafter. 

The  Agency,  therefore,  is  proposing 
that  Goodyear's  waste  be  considered 
non-hazardous,  as  it  should  not  present 
a  hazard  to  either  human  health  or  the 
environment.  The  Agency  proposes  to 
grant  an  exclusion  to  the  Goodyear  Tire 
and  Rubber  Company's  Asheboro  Wire 
Plant,  located  in  Randleman,  North 
Carolina,  for  its  filter  cake  described  in 
its  petition  as  EPA  Hazardous  Waste 
No.  F006.  If  the  proposed  rule  becomes 
effective,  the  wastewater  treatment 
sludge  filter  cake  should  no  longer  be 
subject  to  regulation  under  40  CFR  Parts 
262  through  268  or  the  permitting 
standards  of  40  CFR  Part  270. 

If  made  final,  the  exclusion  will  only 
apply  to  the  processes  covered  by  the 
original  demonstration.  The  facility 
would  require  a  new  exclusion  if  either 
its  manufacturing  or  treatment  processes 
are  altered,  and  accordingly  would  need 
to  file  a  new  petition.  The  facility  must 
treat  waste  generated  from  changed 
processes  as  hazardous  until  a  new 
exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an  exclusion, 
the  generator  of  a  delisted  waste  must 
either  store,  treat,  or  dispose  of  the 
waste  in  an  on-site  facility,  or  ensure 
that  the  waste  in  delivered  to  an  off-site 
storage,  treatment,  or  disposal  facility, 
either  of  which  must  be  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  or  industrial  solid 
waste.  Alternatively,  the  delisted  waste 
may  be  delivered  to  a  facility  which 
beneficially  uses  or  reuses,  or 
legitimately  recycles  or  reclaims  the 
waste;  or  treats  the  waste  prior  to  such 


beneficial  use,  reuse,  recycling,  or 
reclamation. 

III.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here  since  this  rule,  if  promulgated, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promulgation,  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  we 
believe  that  this  exclusion  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act.  pursuant  to  5  U.S.C. 
553(d). 

rV.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant  an 
exclusion  is  not  major  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  a  waste 
generated  at  one  facility  from  EPA's  lists 
of  hazardous  wastes,  thereby  enabling 
this  facility  to  treat  its  wastes  as  non- 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today's  rule.  This  proposal  is  not  a 
major  regulation,  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 


on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly.  1 
hereby  certify  that  this  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation.  t)ierefore.  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials,  Waste 
treatment  and  disposal.  Recycling. 

Authority:  Sec.  3001  RCRA,  42  U.S.C.  6921. 
Date:  July  6. 1988. 
leffery  D.  Dmil. 

Deputy  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C 
6905.  6912(8).  6921.  and  6822). 

2.  In  Appendix  IX.  add  the  following 
wastestreams  in  alphabetical  order 

Appenfiix  IX — ^Wastes  Excluded  Under 
§§260.20  and  280.22 

TABLE  1.— WASTES  EXCLUDED  FROM 
NON-SPECIFIC  SOURCES 


Facility 

AddrsM 

Waste 
Descnption 

• 

•             • 

« 

• 

Goodyear 

Randleman, 

North 

Dewatered 

Tire  and 

Carolina. 

wastewater 

Rubber 

treatment 

Company. 

' 

sludges 
(EPA 

Hazardous 
Waste  No. 
F006) 
generated 
from 

electroplat- 
ing 

operations 
after 
[insert 
date  of 
final  rule's 
publica- 
tion). 

• 

•                            • 

I 

• 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WildHfe  Servic* 
50  CFR  Part  32 

Refuge— Specific  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 

summary:  This  Fish  and  Wildlife 
Service  (Service)  proposes  to  amend 
certain  regulations  in  50  CFR  Part  32 
that  pertain  to  migratory  game  bird, 
upland  game,  and  big  game  hunting  on 
individual  national  wildlife  refuges. 
Refuge  hunting  programs  are  reviewed 
annually  to  determine  whether  the 
regulations  governing  individual  refuge 
hunts  should  be  modified,  deleted  or 
added  to.  Changing  environmental 
conditions.  State  and  Federal 
regulations,  and  other  factors  affecting 
wildlife  populations  and  habitats  may 
warrant  modifications  to  ensure  the 
continued  compatibility  of  hunting  with 
the  purposes  for  which  the  individual 
refuges  involved  were  established  and, 
to  the  extent  practical,  make  refuge 
hunting  programs  consistent  with  State 
regulations. 

DATE:  Comments  must  be  received  on  or 
before  August  12, 1988. 
ADDRESS:  Address  comments  to: 
Assistant  Director — Refuges  and 
Wildlife,  U.  S.  Fish  and  Wildlife  Service. 
18th  andC  Streets,  NW.  Room  3252, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT. 

David  E.  Heffeman,  Division  of  Refuges. 
U.S.  Fish  and  Wildlife  Service,  18th  and 
C  Streets,  NW..  Room  2343.  Washington. 
DC  20240;  Telephone  (202)  343-1014. 

SUPPLEMENTARY  INFORMATION:  50  CFR 

Part  32  contains  provisions  governing 
hunting  on  national  wildlife  refuges. 
Hunting  is  regulated  on  refuges  to  (1) 
ensure  compatibility  with  refuge 
purposes,  (2)  properly  manage  the 
wildlife  resource,  (3)  protect  other  refuge 
values,  and  (4)  ensure  refuge  user  safety. 
On  many  refuges,  the  Service  policy  of 
adopting  State  hunting  regulations  is 
adequate  in  meeting  these  objectives. 
On  other  refuges,  it  is  necessary  to 
supplement  State  regulations  with  more 
restrictive  Federal  regulations  to  ensure 
that  the  Service  meets  its  management 
responsibilities,  as  outlined  under  the 
section  entited  "Conformance  with 
Statutory  and  Regulatory  Authorities." 
Refuge-specific  hunting  regulations  may 
be  issued  only  after  a  wildlife  refuge  is 
opened  to  migratory  game  bird,  upland 
game,  or  big  game  hunting  through 
publication  in  the  Federal  Register. 


These  regulations  may  list  the  wildlife 
species  that  may  be  hunted,  seasons, 
bag  limits,  methods  of  hunting, 
descriptions  of  open  areas,  and  other 
provisions.  Previously  issued  refuge- 
specific  regulations  for  migratory  game 
bird,  upland  game,  and  big  game  hunting 
are  contained  in  50  CFR  32.12,  32.22,  and 
32.32  respectively.  Many  of  the  proposed 
amendments  to  these  sections  are  being 
promulgated  to  standardize  and  clarify 
the  existing  language  of  these 
regulations.  Again  this  year,  regulations 
for  nontoxic  shot  are  required  on  more 
refuges  and  consequently  new 
regulations  are  being  added. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process.  It 
is,  therefore,  the  purpose  of  this 
proposed  rulemaking  to  seek  public 
input  regarding  these  proposed 
amendments.  Accordingly,  interested 
persons  may  submit  written  comments 
to  the  Assistant  Director,  Refuges  and 
Wildlife  (address  above)  by  the  end  of 
the  comment  period.  All  substantive 
comments  will  be  considered  by  the 
Department  prior  to  issuance  of  a  final 
rule. 

Conformance  With  Statutory  and 
Regulatory  Authorities  The  National 
Wildlife  Refuge  System  Administration 
Act  (NWRSAA)  of  1966,  as  amended  (16 
U.S.C.  668dd),  and  the  Refuge 
Recreation  Act  of  1962  (16  U.S.C.  460k) 
govern  the  administration  and  public 
use  of  national  wildlife  refuges. 
Specifically,  section  4(d)(1)(A)  of  the 
NWRSAA  authorizes  the  Secretary  of 
the  Interior  to  permit  the  use  of  any  area 
within  the  Refuge  System  for  any 
purpose,  including  but  not  limited  to. 
hunting,  fishing  and  public  recreation, 
accommodations  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  purpose(s)  for 
which  the  area  was  established. 

The  Refuge  Recreation  Act  authorizes 
the  Secretary  to  administer  areas  within 
the  Refuge  System  for  public  recreation 
as  an  appropriate  incidental  or 
secondary  use  only  to  the  extent  that  it 
is  practicable  and  not  inconsistent  with 
the  primary  purpose(s)  for  which  the 
areas  were  established.  The  Refuge 
Recreation  Act  also  authorizes  the 
Secretary  to  issue  regulations  to  carry 
out  the  purposes  of  the  Act.  Hiuiting 
plans  are  developed  for  each  refuge 
prior  to  opening  it  to  hunting.  In  many 
cases,  refuge-specific  hunting 
regulations  are  included  in  the  hunting 
plan  to  ensure  the  compatibility  of  the 
hunting  programs  with  the  purposes  for 
which  the  refuge  was  established.  Initial 


compliance  with  the  NWRSAA  and 
Refuge  Recreation  Act  is  ensured  when 
hunting  plans  are  developed,  and  the 
determinations  required  by  these  acts 
are  made  prior  to  the  addition  of  refuges 
to  the  lists  of  areas  open  to  hunting  in  50 
CFR.  Continued  compliance  is  ensured 
by  annual  review  of  hunting  programs 
and  regulations. 

Economic  Effect 

Executive  Order  12291  requires  the 
preparation  of  regulatory  impact 
analyses  for  major  rules.  A  major  rule  is 
one  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
or  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies  or  geographic 
regions.  The  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et  seq.]  further 
requires  the  preparation  of  flexibility 
analyses  for  rules  that  will  have  a 
significant  e^ect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

The  proposed  amendments  to  the 
codified  refuge-specific  hunting 
regulations  would  make  relatively  minor 
adjustments  to  existing  hunting 
programs.  The  regulations  are  not 
expected  to  have  any  gross  economic 
effect  and  will  not  cause  an  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  agencies,  or  geographic 
regions.  The  benefits  accruing  to  the 
public  are  expected  to  exceed  by  a  large 
margin  the  costs  of  administering  this 
rule.  Accordingly,  the  Department  of  the 
Interior  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
within  the  meaning  of  E.0. 12291  and 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

The  Service  has  received  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  the  information 
collection  requirements  of  these 
regulations  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
These  requirements  are  presently 
approved  by  OMB  under  «101 8-0014 
Economic  and  Public  Use  Permits.  These 
regulations  impose  no  new  reporting  or 
recordkeeping  requirements  that  must 
be  cleared  'oy  OMB. 

Environmental  Considerations 

Compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  and  the 
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Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  is  ensured  when 
hunting  plans  are  developed,  and  the 
determinations  required  by  these  acts 
are  made  prior  to  the  addition  of  refuges 
to  the  lists  of  areas  open  to  hunting  in  50 
CFR.  Refuge-specific  hunting  regulations 
are  subject  to  a  categorical  exclusion 
from  the  NEPA  process  if  they  do  not 
significantly  alter  the  existing  use  of  a 
particular  national  wildlife  refuge.  The 
changes  in  this  rulemaking  would  not 
substantially  alter  the  existing  uses  of 
the  refuges  involved.  Information 
regarding  hunting  permits  and  the 
conditions  that  apply  to  individual 
refuge  hunts  and  maps  of  the  hunt  areas 
are  available  at  refuge  headquarters  or 
can  be  obtained  from  the  regional 
offices  of  the  U.S.  Fish  and  Wildlife 
Service  at  the  addresses  listed  below: 

Region  1 — California,  Hawaii,  Idaho.  Nevada, 

Oregon,  and  Washington. 
Assistant  Regional  Director — Refuges  and 

Wildlife.  U.S.  Fish  and  Wildlife  Service. 

Lloyd  500  Building.  Suite  1692,  500 

Multnomah  Street.  Portland,  Oregon 

97232:  Telephone  (503)  231-6214. 
Region  2 — Arizona.  New  Mexico,  Oklahoma 

and  Texas. 
Assistant  Regional  Director — Refuges  and 

Wildlife,  U.S.  Fish  and  Wildlife  Service, 

Box  1306,  Albuquerque.  New  Mexico 

87103:  Telephone  (505)  766-1829. 
Region  3 — Illinois,  Indiana,  Iowa,  Michigan, 

Minnesota,  Missouri,  Ohio  and 

Wisconsin. 
Assistant  Regional  Director — Refuges  and 

Wildlife.  U.S.  Fish  and  Wildlife  Service. 

Federal  Building.  Fort  Snelling,  Twin 

Cities,  Minnesota  55111:  Telephone  (612) 

725-3507. 
Region  4 — Alabama,  Arkansas,  Florida, 

Georgia,  Kentucky,  Louisiana, 

Mississippi,  North  Carolina,  Tennessee. 

South  Carolina.  Puerto  Rico  and  the 

Virgin  Islands. 
Assistant  Regional  Director — Refuges  and 

Wildlife,  U.S.  Fish  and  Wildlife  Service, 

Richard  B.  Russell.  Federal  Building,  75 

Spring  Street,  SW,  Atlanta,  Georgia 

30303;  Telephone  (404)  221-3538. 
Region  5— Connecticut,  Delaware.  District  of 

Columbia,  Maine,  Maryland, 

Massachusetts,  New  Hampshire,  New 

Jersey,  New  York,  Pennsylvania,  Rhode 

Island,  Vermont,  Virginia  and  West 

Virginia. 
Assistant  Regional  Director — Refuges  and 

Wildlife,  U.S.  Fish  and  Wildlife  Service, 

One  Gateway  Center,  Suite  700. 

Newtonu  Comer,  Massachusetts  02158; 

Telephone  (617)  965-9222. 
Region  6— Colorado,  Kansas,  Montana, 

Nebraska,  North  Dakota,  South  Dakota, 

Utah  and  Wyoming. 
Assistant  Regional  Director — Refuges  and 

Wildlife,  U.S.  Fish  and  Wildlife  Service. 

Box  25486,  Denver,  Colorado  80225: 

Telephone  (303)  236-8145. 
Region  7 — Alaska  (Hunting  on  Alaska  refuges 

is  in  accordance  with  State  regulations. 

There  are  no  refuge-specific  hunting 

regulations  for  these  refuges). 


Assistant  Regional  Director — Refuges  and 
Wildlife.  U.S.  Fish  and  Wildlife  Service, 
1011  E.  Tudor  Rd.,  Anchorage,  Alaska 
99503;  Telephone  (907)  786-3538. 

David  E.  Heffeman.  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service, 
Washington.  DC.  20240.  is  the  primary 
author  of  this  proposed  rulemaking 
document. 

List  of  Subjects  in  50  CFR  Part  32 

Hunting.  National  Wildlife  Refuge 
System,  Wildlife,  Wildlife  refuges. 

Accordingly,  it  is  proposed  to  amend 
Part  32  of  Chapter  I  of  Title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

1.  The  authority  citation  for  Part  32 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301: 16  U.S.C.  4e0k.  664. 
668dd.  and  71Si. 

2.  Section  32.12  would  be  amended  by 
redesignating  (e)(1)  through  (4)  as  (2) 
through  (5);  adding  a  new  (e)(1); 
removing  the  newly  redesignated  (e)(3); 
redesigning  (e)(4)  and  (5)  as  (e)(3)  and 
(4);  adding  (n(ll){vii);  revising  (i)(2) 
introductory  text;  removing  (i)(2)(i) 
through  (vi);  revising  (l)(2)(i}  and 
(m)(l)(ii):  removing  (m)(l)(iii); 
redesignating  (m)(l)(iv)  as  (iii);  revising 
(m)(2)  and  (n)(l);  adding  (n)(l)(i); 
revising  (n)(2);  adding  (n)(2)(i)  and 
(q)(7)(iv);  revising  (t)(2)  introductory 
text:  removing  (t)(2)(i)  and  (ii).  (u)(l)(iii) 
and  (u)(2)(iv):  redesignating  (u)(2)(v)  as 
(iv);  removing  (u)(3)(iii):  revising  (w)(l) 
introductory  text;  removing  (w](l)(i)  and 
(ii);  revising  (aa)(l),  (cc)(2)  introductory 
text  and  (cc)(2)(i);  removing  (cc)(2)(ii) 
through  (vi);  redesignating  (gg)(2) 
through  (4)  as  (3)  through  (5);  adding  a 
new  (gg)(2)  introductory  text,  (i)  and  (ii); 
revising  (hh)(4](i),  (hh)(10)(ii)  and 
(hh)(ll)(ii)  and  (iv);  removing  (]1)(2); 
redesignating  (11)(3)  and  (4)  as  (2)  and 
(3);  revising  (mm)(5)(vi)  and  (mm)(7)(i) 
and  (v);  adding  (pp)(6);  revising  (qq)(l)(i) 
and  (4)(ii);  adding  (gg)(4)(v)  and  (vi),  and 
(qq)(5)(vi);  revising  (qq)(6)  and  (qq)(7)(i), 
(iii)  and  (iv);  adding  (qq)(7)(vi);  removing 
(rr)(l)(iii);  revising  (rr)(2)  introductory 
text;  removing  (rr)(2)(i)  and  (ii);  revising 
(rr)(3)  introductory  text;  and  removing 
(rr)(3)(i)  and  (ii). 

§  32.12    R«fug*-«p«cific  regulations; 
migratory  gam*  bird*. 

(e)  Arkansas — (1)  Cache  River 
National  Widelife  Refuge.  Fiunting  of 
ducks,  snow  geese,  coots,  woodcock, 
snipe,  and  mourning  doves  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Permits  are  required. 
***** 

[f]  California— *  *  * 


(11)  San  Francisco  Bay  National 
Wildlife  Refuge.  *  *  " 

(vii)  Waterfowl  and  coot  hunters,  in 
that  portion  of  the  refuge  contained  in 
Alameda  County,  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

[i]  Florida— *  *  * 

(2)  Lower  Suwannee  National 
Wildlife  Refuge.  Hunting  of  migratory 
game  birds  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are 
required. 
•        *        •        •        • 

l\)  Illinois— *  "  • 

(2)  Crab  Orchard  National  Wildlife 
Refuge.  *  •  * 

(i)  Waterfowl  hunting  is  permitted  on 
the  controlled  areas  of  Grassy  Point, 
Carterville  and  Greenbrair  land  areas, 
plus  Orchard,  Turkey.  Sawmill  and 
Grassy  Islands,  from  sunrise  to  12:00 
noon  each  day  during  the  goose  season. 
Goose  hunting  on  these  areas,  including 
lake  shorelines,  is  permitted  only  from 
existing  refuge  blinds.  Only  se)ected 
hunters  are  allowed  on  these  islands  or 
are  allowed  to  occupy  any  existing 
refuge  blinds  during  the  goose  season. 
Controlled  blind  hunters  may  use  or 
possess  only  ten  (10)  shells  per  hunter, 
except  that  water  blind  hunters  may 
possess  Hfteen  (15)  shells  during  the 
duck  season  only. 
***** 

(m)  Iowa — (1)  DeSoto  National 
Wildlife  Refuge.  *  *  * 

(ii)  Hunting  is  permitted  until  noon 
each  day  from  November  1  through  the 
end  of  the  State  waterfowl  season 
within  the  zones. 


(2)  Union  Slough  National  Wildlife 
Refuge.  Hunting  of  migratory  game  birds 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
State  regulations  regarding  the  use  of 
decoys,  and  governing  the  construction 
and  use  of  blinds  on  game  management 
areas  shall  apply. 
***** 

(n)  Iowa,  Illinois,  and  Missouri — 

Mark  Twain  National  Wildlife  Refuge, 

*  *  * 

(1)  Hunting  is  permitted  on  the  Big 
Timber  Division  including  Turkey  and 
Otter  Islands. 

(i)  only  temporary  wood  or  brush 
blinds  are  permitted. 

(2)  Hunting  is  permitted  on  the 
Gardner  Division. 

(i)  Blinds  may  only  be  constructed  on 
blind  sites  posted  by  the  Illinois 
Department  of  Conservation. 

*  *        •        •        * 

(q^  Louisiana — '  *  * 


(7)  Tensas  River  National  Wildlife 
Refuge.  '  *  * 

(iv)  Waterfowl  and  coot  hunters  shall 
possess  and  use.  while  in  the  field,  only 
nontoxic  shot. 
***** 

[i)  Michigan— *  *  * 

(2)  Shiawassee  National  Wildlife 
Refuge.  Hunting  of  geese  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 
***** 

(w)  Missouri — (1)  Mingo  National 
Wildlife  Refuge.  Hunting  of  waterfow)  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 
***** 

(aa)  New  fersey — Edwin  B.  Forsythe 
National  Wildlife  Refuge.  *  *  * 

(1)  Waterfowl  hunters  shall  possess 
and  use.  while  in  the  field,  only  nontoxic 
shot. 


[cc)  New  York-'  *  * 

(2)  Montezuma  National  Wildlife 
Refuge.  Hunting  of  waterfowl  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 

(i)  Permits/reservations  are  required 
in  advance. 
***** 

[gg]  Oklahoma— *  *  * 

(2)  Salt  Plains  National  Wildlife 
Refuge.  Hunting  of  ducks,  geese, 
sandhill  cranes  and  mourning  doves  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Waterfowl  hunters  shall  possess 
and  use.  while  in  the  field,  only  nontoxic 
shot. 

(ii)  Hunters  are  required  to  check  in 
and  out  of  the  refuge. 
***** 

[hh]  Oregon— *  *  * 

(4)  Cold  Springs  National  Wildlife 
Refuge.  *  *  * 

(i)  Hunting  is  permitted  only  on 
Wednesdays.  Saturdays,  Sundays. 
Veterans  Day.  Thanksgiving  Day. 
Christmas  Day  and  New  Year's  Day. 
***** 

(10)  McKay  Creek  National  Wildlife 
Refuge.  *  *  * 

(ii)  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays. 
Veterans  Day,  Thanksgiving  Day. 
Christmas  Day  and  New  Year's  Day. 
***** 

(11)  Umatilla  National  Wildlife 
Refuge.  *  *  * 

(ii)  Hunting  is  permitted  only  on 
Wednesdays.  Saturdays.  Sundays, 
Veterans  Day,  Thanksgiving  Day,  and 


New  Year's  Day  on  the  McCormack 
Unit. 

***** 

(iv)  Decoys,  boats  and  other  personal 
property  must  be  removed  from  the 
refuge  following  each  days  hunt. 

***** 

(mm)  Texas—*  *  * 

(5)  McFaddin  National  Wildlife 
Refuge.  '  '  ' 

(vi)  Use  of  airboats  is  permitted  on)y 
in  accordance  with  specific  guidelines 
as  provided  in  50  CFR  25.31. 

***** 

(7)  Texas  Point  National  Wildlife 
Refuge.  •  *  *  ^ 

(i)  Hunting  is  permitted  only  on 
designated  days.  Notice  of  actual 
hunting  days  will  be  issued  as  provided 
in  50  CFR  25.31. 
***** 

(v)  Use  of  airboats  is  permitted  only  in 
accordance  with  guidelines  as  provided 
in  50  CFR  25.31. 

***** 

(pp)  Virginia — Chincoteague  National 
Wildlife  Refuge.  *  '  * 

(6)  Waterfowl  hunters  shall  possess 
and  use.  while  in  the  field,  only  nontoxic 

shot. 

***** 

(qq)  Washington — (1)  Columbia 
National  Wildlife  Refuge.  "  '  * 

(i)  Permits  are  required  for  hunting  in 
Farm  Unit  226-227. 

***** 

(4)  McNary  National  Wildlife  Refuge. 

*  *  * 

(ii)  In  the  McNary  Division,  hunting  is 
permitted  only  on  Wednesdays. 
Saturdays.  Sundays,  Veterans  Day. 
Thanksgiving  Day,  Christmas  Day  and 
New  Year's  Day. 
***** 

(v)  No  decoys  or  other  personal 
property  may  be  placed  on  the  refuge 
earlier  than  one  hour  before  State 
shooting  time  or  opening  of  the  State 
waterfowl  season,  and  must  be  removed 
from  the  refuge  within  one  hour 
following  the  close  of  State  shooting 
time. 

(vi)  Hunters  in  marked  hunt  site  area 
must  hunt  within  Hfty  (50)  feet  of 
designated  blind  sites  except  when 
shooting  to  retrieve  crippled  birds. 

(5)  Ridgefield  National  Wildlife 
Refuge.  '  '  * 

(vi)  Hunting  is  permitted  only  from 
assigned  blinds  except  when  shooting  to 
retrieve  crippled  birds. 

(6)  Toppenish  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  coots 
and  common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Hunting  is 
permitted  only  within  fifty  (50)  feet  of 


designated  blind  sites  except  when 
shooting  to  retrieve  crippled  birds. 
(7)  Umatilla  National  Wildlife  Refuge. 

«      *      * 

(i)  In  the  Peterson  Slough  Unit, 
hunting  is  permitted  only  on 
Wednesdays.  Saturdays,  Sundays, 
Veterans  Day,  Thanksgiving  Day. 
Christmas  Day  and  New  Year's  Day. 
***** 

(iii)  No  decoys  or  other  personal 
property  may  be  placed  on  the  refuge 
earlier  than  one  hour  before  State 
shooting  time  or  opening  of  the 
waterfowl  season,  and  must  be  removed 
within  one  hour  following  the  close  of 
State  shooting  time. 

(iv)  Hunters  may  not  use  or  possess 
more  than  twenty-five  (25)  shells  per 
day  in  the  Peterson  Unit 
***** 

(vi)  Digging  or  hunting  from  pit  blinds 
is  prohibited. 

(rr)  Wisconsin — *  *  * 

(2)  Necedah  National  Wildlife  Refuge. 
Hunting  of  migratory  game  birds  is 
permitted  only  on  designated  areas  of 
the  refuge. 

(3)  Trempealeau  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks  and 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions:  Permits  are  required. 
***** 

3.  Section  32.22  would  be  amended  by 
revising  (a)(4)  introductory  text; 
removing  (a)(4)  (i)  through  (vi);  revising 
(b)  (1)  introductory  text;  redesignating 
(d)  (2)  through  (6)  as  (3)  through  (7); 
adding  a  new  (d)  (2);  revising  (h)  (2) 
introductory  text;  removing  (h)  (2)  (i) 
through  (v);  revising  (h)  (3)  introductory 
text:  removing  (h)  (3)  (i)  tfux)ugh  (iii); 
revising  (I).  (1)  and  (1)(2);  revising  (bb) 
(2)  introductory  text,  (bb)  (2)  (i).  (ii)  and 
(iii).  redesignating  (ee)  91)  tlirough  (4)  as 
(2)  through  (5);  adding  a  new  (ee)  (1); 
redesignating  the  newly  redesignated 
(ee)  (3)  through  (5)  as  (4)  through  (6): 
adding  a  new  (ee)  (3);  removing  (ff)  (1), 
(2)  and  (11);  redesignating  (fl)  (3)  through 
(10)  as  (1)  through  (8);  revising  the  newly 
redesignated  (ff)  (1)  (i).  (6)  (ii)  and  (8) 
(ii);  revising  (hh)  (3)  introductory  text; 
removing  (hh)  (3)  (i)  through  (iv); 
revising  (nn)  (3)  (i)  and  (5)  9ii). 

§  32.22    Refuge-speclfic  regulations; 
upland  game. 

[a\  Alabama  *  *  ' 

(4)  Wheeler  National  Wildlife  Refuge. 
Hunting  of  squirrel,  rabbit,  raccoon  and 
opossum  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
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following  special  conditions:  Permits  are 
required. 

***** 

(b)  ArizonaJflJ  Buenos  Aires  National 
Wildlife  Refuge.  Hunting  of  cottontail 
rabbit,  jackrabbit,  coyote,  fox,  bobcat, 
ringtail,  skunk,  coatimundi,  badger, 
raccoon  and  weasel  is  permitted  on 
designated  areas  of  the  refuge. 
•        *        •        *        • 

(d)  Arkansas— *  *  * 

(2)  Cache  River  National  Wildlife 
Refuge.  Hunting  of  quail,  rabbit,  squirrel, 
raccoon,  opossum,  and  braver  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions:  Permits  are  required. 
***** 

[h)  Florida— '  "  " 

(2)  Lower  Suwannee  National 
Wildlife.  Hunting  of  upland  game  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(3)  St.  Marks  National  Wildlife 
Refuge.  Hunting  of  squirrel,  rabbit, 
raccoon  and  armadillo  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 
***** 

(1)  Illinois,  Iowa  and  Missouri — Mark 
Twain  National  Wildlife  Refuge.  *  *  * 

(1)  Hunting  is  permitted  on  the  Big 
Timber  Division  including  Turkey  and 
Otter  Islands,  and  on  the  Gardner 
Division. 

(2)  Hunting  of  squirrel  is  permitted  on 
the  Keithsburg  Division  from  the 
opening  of  the  Illinois  squirrel  season 
until  the  start  of  the  Illinois  waterfowl 
season. 
***** 

[hh]  New  York— *  *  ' 

(2)  Montezuma  National  Wildlife 
Refuge.  Hunting  of  small  game  mammals 
and  legally  hunted  furbearers  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required  for  night 
hunting  of  furbearers. 

(ii)  Hunting  is  permitted  from  the 
close  of  the  refuge  deer  hunting  season 
through  the  close  of  the  respective  State 
small  game  season. 

(iii)  Shotguns  only  are  permitted, 
except  .22  caliber  rimfire  firearms  may 
be  used  to  take  furbearers  at  night 
consistent  with  State  law. 
***** 

(ee)  Oklahoma— (1)  Little  River 
National  Wildlife  Refuge.  Hunting  of 
squirrel  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Access  is 
limited  to  designated  roads  and  trails. 


(3)  Salt  Plains  National  Wildlife 
Refuge.  Hunting  of  quail  and  pheasant  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunters  must  check  in  and  oujt  of  the 
refuge. 
***** 

(ff)  Oregon — (1)  Cold  Springs  National 
Wildlife  Refuge.  '  '  ' 

(i)  Hunting  is  permitted  only  on 
Wednesdays.  Saturdays,  Sundays, 
Veterans  Day,  Thanksgiving  Day, 
Christmas  Day  and  New  Year's  Day. 
***** 

(6)  McKay  Creek  NaUonal  Wildlife 
Refuge.  *  *  ' 

(ii)  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays.  Sundays, 
Veterans  Day,  Thanksgiving  Day. 
Christmas  Day  and  New  Year's  Day. 
***** 

(8)  Umatilla  National  Wildlife  Refuge. 

*  *  * 

(ii)  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays, 
Veterans  Day,  Thanksgiving  Day. 
Christmas  Day  and  New  Year's  Day  on 
the  McCormack  Unit. 
***** 

[hh]  South  Carolina— "  *  * 
(3)  Santee  National  Wildlife  Refuge. 
Hunting  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are 
required. 
***** 

(nn)  Washington — *  *  * 

(3)  McNary  National  Wildlife  Refuge. 

*  *  * 

(i)  Hunting  is  permitted  by  shotgun  or 
bow  and  flu-flu  arrow,  only  on 
Wednesdays,  Saturdays,  Sundays. 
Veterans  Day.  Thanksgiving  Day, 
Christmas  Day  and  New  Year's  Day. 
***** 

(5)  Umatilla  National  Wildlife  Refuge. 

*  *  * 

[ii]  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays. 
Veterans  Day,  Thanksgiving  Day, 
Christmas  Day  and  New  Year's  Day  on 
the  Paterson  Unit. 
***** 

4.  Section  32.32  would  be  amended  by 
revising  (a)(3)  introductory  text; 
removing  (a)(3)  (i)  through  (iv);  revising 
(b)(1);  redesignating  (d)(2)  through  (5)  as 
(3)  through  (6);  adding  a  new  (d)(2); 
revising  (h)(3)  introductory  text; 
removing  (h)(3)  (i)  through  (vii);  revising 
(h)(4)  introductory  text;  removing  (h)(4) 
(i)  through  (viii);  revising  (i)(4) 
introductory  text;  removing  (i)(4)  (i) 
through  (vii);  revising  (i)(5)  introductory 
text;  removing  (i)(5)  (i)  through  (x); 
revising  (1)(3);  removing  (n)(l); 
redesignating  (n)  (2)  and  (3)  as  (1)  and 


(2):  revising  newly  redesignated  (n)  (1) 

and  (2);  revising  (p)(2)  introductory  text; 
adding  (p)(2)  (i)  and  (ii):  revising  (r)(3) 
introductory  text;  removing  (r)(3)  (i) 
through  (vii);  revising  (v)  (2)  and  (5); 
adding  (v)(8)  and  (x)(4)(iii);  revising 
(bb)(2)(iii];  redesignating  (dd) 
introductory  text,  (1)  through  (4)  as 
(dd)(2)  introductory  text,  (i)  through  (iv); 
adding  (dd)(l)  introductory  text,  (i) 
through  (iii);  adding  (dd)(3)  introductory 
"text,  (i)  through  (iii);  revising  (ff)(2) 
introductory  text;  removing  [ff][2]  (i)  and 
(ii);  adding  (gg)(2)  (v)  through  (Vii); 
revising  (gg)(4)(ii);  removing  {gg)(4)(iii): 
redesignating  (gg)(4)  (iv)  through  (vi)  as 
(iii)  through  (v);  revising  (11)(4) 
introductory  text;  removing  (ll)(4)(i) 
through  (vi);  and  adding  (rr)(3)  (vi)  and 
(vii). 

§32.32    Refug*-sp«cHic  raguMions;  big 
game. 

la)  Alabama— '  *  * 

(3)  Wheeler  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Permits  are  required. 
***** 

(b)  Arizona — fl)  Buenos  Aires 
National  Wildlife  Refuge.  Hunting  of 
mule  and  white-tailed  deer,  javelina, 
feral  hogs  and  mountain  lions  is 
permitted  on  designated  areas  of  the 

refuge. 
***** 

[d]  Arkansas— '  *  ' 

(2)  Cache  River  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 

Permits  are  required. 

***** 

[h]  Florida— '  *  * 

(3)  Lower  Suwannee  National 
Wildlife  Refuge.  Hunting  of  big  game  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(4)  St.  Marks  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer. 
turkeys  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 

required. 

***** 

[i)  Georgia— '  '  * 

(4)  Okefenokee  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(5)  Piedmont  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  desingated  areas  of  the 
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refuge  subject  to  the  following  condition: 
Permits  are  required. 

***** 

(1)  Illinois — Crab  Orchard  National 
Wildlife  Refuge.*  *  ' 

(3)  Hunters  using  Area  II  are  required 
to  check  in  at  the  refuge  visitor  contact 
center  prior  to  hunting. 
***** 

(n)  Illinois,  Iowa  and  Missouri — Mark 
Twain  National  Wildlife  Refuge.  '  *  * 

(1)  Firearms  hunting  is  permitted  on 
the  Bear  Creek  Unit  of  the  Gardner 
Division.  Firearms  hunting  is  permitted 
on  the  remainder  of  the  Gardner 
Division  only  during  part  of  the 
November  firearms  season,  from  one- 
half  hour  before  sunrise  to  3:00  p.m. 
Permits  are  required. 

(2)  Archery  hunting  is  permitted  on 
the  Gardner  Division. 

•         •         •         •         • 

(p)/o(vo— *   *  * 

(2)  Union  Slough  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

(i)  The  construction  or  use  of 
permanent  blinds,  stands  or  ladders  is 
prohibited. 

(ii)  All  stands  must  be  removed  from 
the  refuge  by  the  end  of  the  season. 
***** 

[t)  Louisiana — '  *  * 

(3)  Catahoula  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
feral  hogs  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Daily  permits  are 
required. 
***** 

(v)  Massachusetts — Parker  River 
National  Wildlife  Refuge.  *  *  * 

(2)  Hunting  is  permitted  from  one-half 
hour  before  sunrise  until  2:00  p.m. 


(5)  Hunting  is  permitted  on  six  days 
within  the  framework  of  the  State 
shotgun  deer  season. 

***** 

(8)  Only  antlerless  deer  may  be 
harvested,  under  appropriate  State 
permits,  on  days  one  and  two  of  the 
refuge  hunt. 

***** 

[x]  Minnesota — *  *  * 
(4)  Rice  Lake  National  Wildlife 
Refuge.  *  *  * 
(iii)  Permits  are  required. 

***** 

(hh)  Nebraska— *  *  * 

(2)  DeSoto  National  Wildlife  Refuge. 

*  *  * 

(iii)  Muzzleloader  hunting  of  deer  is 
permitted  only  on  designated  areas  of 
the  refuge  and  only  during  the  special 
State  season.  Hunters  must  check  in  and 

out  of  the  refuge. 

***** 

(dd)  New  Jersey — fl)  Edwin  B. 
Forsythe  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

(i)  A  State  permit  for  the  appropriate 
New  Jersey  Deer  Management  Zone  is 
required. 

(ii)  Refuge  hunting  hours  are 
consistent  with  State  hunting  hours. 
Hunters  may  enter  the  refuge  no  earlier 
than  two  hours  before  shooting  time  and 
leave  no  later  than  one  hour  after  the 
end  of  shooting  hours. 

(iii)  Use  or  possession  of  alcoholic 
beverages  while  hunting  is  prohibited. 
***** 

(3)  Supawna  Meadows  National 
Wildlife  Refuge.  Hunting  of  white-tailed 
deer  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

(i)  A  State  permit  for  the  appropriate 
New  Jersey  Deer  Management  Zone  is 
required. 

(ii)  In  addition  to  the  State  permit,  a 
Special  Use  Deer  Hunting  Permit  issued 
by  the  refuge  is  required. 


(iii)  All  hunters  must  attend  a  refuge 
hunter  orientation  session. 

***** 

[l^  New  York— *  *  * 

(2)  Montezuma  National  Wildlife 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 
***** 

[gg]  North  Carolina— '  *  * 

(2)  Great  Dismal  Swamp  National 
Wildlife  Refuge.*  '  * 

(v)  Hunters  are  required  to  sign  in  and 
out  on  each  hunt  day. 

(vi)  The  daily  bag  limit  is  two  (2)  deer, 
either  sex. 

(vii)  Hunting  and/or  possession  of 
loaded  firearms  on  refuge  roads  and 
road  rights-of-way  is  prohibited. 
***** 

(4)  Pee  Dee  National  Wildlife 
Refuge.   '  '  ' 

(ii)  Muzzleloader  hunting  is  permitted 
on  Tuesday  and  Wednesday  following 
the  first  Saturday  in  November. 

•  *  *  *  * 

[W)  South  Carolina— *  *  * 
(4)  Santee  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Permits  are  required. 
***** 

(rr)  Virginia — *  '  * 

(3)  Great  Dismal  Swamp  National 
Wildlife  Refuge.'  *  ' 

(vi)  Hunters  are  required  to  sign  in 
and  out  on  each  hunt  day. 

(vii)  Hunting  and/or  prosession  of 
loaded  firearms  on  refuge  roads  and 
road  rights-of-way  is  prohibited. 
***** 

Date:  June  27, 19SS. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  88-15677  Filed  7-12-88:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  mles  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  ager>cy  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 

DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

July  8, 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U^.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  title  of  the  information 
collection;  (3)  form  numberfs),  if 
applicable;  (4)  how  often  the  information 
is  requested:  (5)  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (8)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L  96-^11  applies:  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Agricultural  Marketing  Service 


Tokay  Grapes  Grown  in  San  Joaquin 
County.  California — Marketing. 

Order  No.  926. 

No  agency  report  forms. 

Recordkeeping;  On  occasion:  Annually. 

Farms;  Businesses  or  other  for-profit; 
Small  businesses  or  organizations;  484 
responses;  41  hours:  not  applicable 
under  3504(h). 

Virginia  Olson  (202)  447-5057. 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR,  Part  700— Conservation  and 
Environmental  Programs  Regulations. 

Form  ACP-245,  Request  for  cost-sharing. 

ACP-245. 

On  occasion. 

Individuals  or  households;  Farms: 
216,400  responses:  90,167  hours:  not 
applicable  under  3504(h). 

Charles  W.  Sims  (202)  447-7334. 

•  Agricultural  Stabilization  and 
Conservation  Service 

Request  for  Farm  Reconstitution. 

ASCS-155. 

On  occasion. 

Individuals  or  households;  Farms: 

900JK)0  responses;  375.000  hours:  not 

applicable  under  3504(h). 
Jane  Salem,  (202)  447-7635. 

•  Federal  Grain  Inspection  Service 
Report  of  Grain  Inspected  and  Weighed 

for  Export. 
FGIS-938. 

Recordkeeping:  Weekly. 
State  or  local  governments:  Businesses 

or  other  for-profit;  Federal  agencies  or 

employees:  2,375  responses:  784  hours; 

not  applicable  under  3504(h). 
Michael  Gavron,  (202)  382-1741. 

Revision 

•  Rural  Electrification  Administration 
Preloan  Procedures  and  Requirements 

for  Telephone  Program. 
REA-490,  -494,  -495,  -567  and  -569. 
On  occasion. 
Small  businesses  or  organizations;  665 

responses;  5,178  hours;  not  applicable 

under  3504(h). 
F.  Lament  Heppe,  Jr.,  (202)  382-8530. 
Larry  K.  Rolierson. 

Acting  Departmental  Clearance  Officer 
(PR  Doc.  88-15714  Filed  7-12-^:  8:45  am] 
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Federal  Grain  Inspection  Service 

Invitation  To  Serve  on  Federal  Grain 
Inspection  Service  Advisory 
Committee 

Congress  is  currently  considering 
legislation  to  extend  section  20  of  the 
United  States  Grain  Standards  Act 
(Act),  which  directs  the  Secretary  of 
Agriculture  to  establish  an  advisory 
conunittee  to  provide  advice  to  the 
Administrator  of  the  Federal  Grain 
Inspection  Service  with  respect  to  the 
efficient  and  economical  implementation 
of  the  Act.  The  Federal  Grain  Inspection 
Service  Advisory  Committee  (Advisory 
Committee)  was  established  by  the 
Secretary  on  September  29, 1981.  The 
Advisory  Committee  presently  consists 
of  12  members,  appointed  by  the 
Secretary,  representing  the  interests  of 
all  segments  of  the  grain  industry, 
including  grain  inspection  and  weighing 
agencies.  Members  of  the  committee 
serve  without  compensation  except  that 
members,  while  away  from  their  homes 
or  regular  places  of  business  in  the 
performance  of  service,  are  reimbursed 
for  travel  expenses,  including  per  diem 
in  lieu  of  subsistence,  as  authorized 
under  section  5703  of  Title  5.  United 
States  Code. 

The  authority  in  section  20  of  the  Act 
for  the  establishment  of  the  Advisory 
Committee  terminates  on  September  30, 
1988.  Congress  is  currently  considering 
extending  the  authority  through 
September  30, 1993,  and  expanding  the 
Advisory  Committee  to  15  members 
including  scientists. 

With  the  assumption  that  the 
authority  will  be  extended  and  the 
Advisory  Committee  expanded, 
nominations  are  needed  for  persons  to 
serve  on  the  Advisory  Committee. 
Persons  interested  in  serving  on  the 
Advisory  Committee  should  contact,  in 
writing.  W.  Kirk  Miller,  Administrator, 
FGIS.  Room  1094,  P.O.  Box  96454, 
Washington,  DC  20090-6454,  not  later 
than  August  15, 1988,  and  furnish  the 
following  information:  Name,  home 
address,  social  security  number, 
business  address,  employer,  occupation 
and  title,  statement  of  reason  for 
nomination,  and  major  source  of  income. 
Nominations  are  open  to  all  individuals 
without  regard  to  race,  color,  religion, 
sex,  national  origin,  age,  mental  or 
physical  handicap,  or  marital  status. 
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The  final  selection  of  committee 
members  and  alternates  will  be  made  by 
the  Secretary.  It  is  the  Secretary's  policy 
that  membership  on  USDA  boards  and 
committees  reflect,  to  the  extent 
practicable,  the  diversity  of  individuals 
served  by  the  programs. 

Dated:  July  6, 1988. 
Kenneth  A.  Giiles. 

Assistant  Secretary.  Marketing  and 

Inspection  Services. 

|FR  Doc.  88-15663  Filed  7-12-88;  6:45  am) 

BIUJNO  COOC  341«-EN-« 


Forest  Service 

Silver  Fire  Recovery  Project,  Sisidyou 
National  Forest,  OR 

AOENCV:  Forest  Service.  USDA. 
action:  Notice  of  a  record  of  decision. 

summary:  The  Forest  Supervisor  for  the 
Siskiyou  National  Forest  in  Grants  Pass. 
Oregon,  has  decided  to  implement 
Alternative  I-Modified  to  guide  the 
Silver  Fire  Recovery  Project.  The  project 
area  was  extensively  damaged  by 
severe  wildfires  in  the  summer  of  1987. 
Under  the  selected  alternative  (one  of  9 
considered  in  detail),  the  Forest  Service 
will  seek  to  recover  the  burned  timber 
while  giving  strong  emphasis  to 
resources  protection,  especially 
protection  of  streams.  Implementation  of 
this  alternative  calls  for  salvaging 
approximately  157  million  board  feet 
from  about  9.500  acres,  constructing  an 
estimated  20  miles  of  new  roads,  and 
physically  reforesting  approximately 
5,720  acres.  A  copy  of  the  record  of 
decision,  as  signed  on  July  8, 1988. 
appears  at  the  end  of  this  notice. 

DATE:  Implementation  of  the  decision 
will  begin  July  9. 1988. 

ADDRESS:  The  final  environmental 
impact  statement  and  record  of  decision, 
as  well  as  the  planning  and  analysis 
records,  may  be  reviewed  at  the 
Siskiyou  National  Forest  Supervisor's 
Office,  200  NE.  Greenfield  Road,  Grants 
Pass,  Oregon. 

Sale  implementation  records  may  be 
reviewed  at  the  Galice  Ranger  Station  in 
Grants  Pass  and  the  Gold  Beach  Ranger 
Station  in  Gold  Beach,  as  well  as  at  the 
Supervisor's  Office. 

FOR  FURTHER  HIFORMATION  CONTACT: 

Warren  B.  Olaey,  Public  Afiairs  Officer, 
Siskiyou  National  Forest,  Grants  Pass, 
Oregon  97526,  (503)  479-5301. 


Dated:  |uly  a  19ea 
Ronald  ).  McCormick. 

Forest  Supervisor 

Record  of  Decision 

Silver  Fire  Recovery  Project,  Final 
Environmental  Impact  Statement 

Siskiyou  National  Forest 

Galice  and  Gold  Beacli  Ranger  Districts 
Josephine  and  Curry  Counties,  Oregon 

July  8. 1988. 
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1.  Introduction 

On  August  30. 1987,  the  Silver  Fire 
was  started  by  lightning  and  burned 
throu^  approximately  96.500  acres  of 
the  Siskiyou  National  Forest  In  the 
aftermath  of  the  Silver  Fire,  the  Forest 
Service  had  to  decide  if  it  should  leave 
the  burned  area  to  recover  naturally, 
rehabilitate  the  burned  area,  and/or 
provide  the  opportunity  to  salvage  some 
or  all  of  the  burned  trees. 

In  determining  whether  to  rehabilitate 
the  burned  area,  additional  decisions 
included  how  to  do  so.  and  which  parts 
of  the  burned  area  to  rehabilitate.  In 
determining  whether  to  provide  the 
opportunity  for  salvage,  additional 
decisions  included  how  mudi  timber  to 
salvage,  where  to  salvage,  and  what 
type  of  logging  systems  to  use.  In 
determining  w^^er  to  implement  any 
action  in  the  burned  area,  decisions 


included  whether  roads  should  be  built, 
and  if  so,  where. 

Development  of  mitigation  measures 
and  a  monitoring  plan  is  also  important. 
Mitigation  measures  eliminate,  avoid  or 
minimize  potential  impacts  of  the 
selected  alternative.  Monitoring  will 
evaluate  the  effectiveness  of  the 
mitigation  measures,  as  well  as  the 
effects  of  project  activities  and  how  well 
objectives  are  being  met. 

In  order  to  assist  the  Forest  Service  in 
making  this  difficult  decision,  an 
Environmental  Impact  Statement  (EISJ 
has  been  prepared.  This  EIS  fully 
discloses  the  environmental 
consequences  of  implementing  project 
options  available  to  the  Forest  Service. 
The  Draft  Environmental  Impact 
Statement  (DEIS)  was  released  March 
21. 1968.  After  a  public  review  period 
lasting  until  May  9, 1988,  a  Final 
Environmental  Impact  Statement  (FEIS) 
has  been  prepared.  The  FEIS  describes 
and  analyzes  nine  alternatives.  The 
FEIS  fully  discloses  information  used  to 
decide  the  type  and  extent  of  recovery 
activities  for  the  area. 

Approximately  42,900  acres  of  the 
burned  area  are  included  in  the  Silver 
Fire  Recovery  Project  Approximately 
53,600  acres  are  in  the  Kalmiopsis 
Wilderness  and  will  be  left  to  recover 
through  natural  processes.  The  Forest 
Service  will  not  undertake  any  activities 
within  the  Kalmiopsis  Wilderness.  None 
of  the  decisions  on  salvage  or 
rehabilitation  apply  to  the  Wilderness. 

Land  in  the  Silver  Fire  Recovery  Area 
is  currendy  managed  according  to 
direction  in  the  Rogue-Illinois  Land 
Management  Plan  (FEIS.  1979).  That 
direction  will  be  superseded  upon 
approval  of  the  Siskiyou  National  Forest 
Land  and  Resource  Management  I^an 
(Forest  Plan),  which  was  published  in 
draft  form  in  August  1987.  Preparation  of 
the  Forest  Plan  was  required  by  the 
Forest  and  Rangeland  Renewable 
Resources  Warming  Act  of  1974  (RPA). 
as  amended  by  the  National  Forest 
Management  Act  of  1976  (NFMA). 

The  NFMA  allows  the  Forest  Service 
to  continue  the  management  of  units  of 
the  National  Forest  System  under 
existing  land  and  resource  management 
plans  pending  completion  of  Forest 
Plans.  This  decision  on  the  Silver  Fire 
Recovery  Project  EIS  is  being  made  prior 
to  final  approval  of  the  Forest  Plan.  The 
expected  deterioration  of  the  bnmed 
timber  and  its  resultant  loss  in  value,  as 
well  as  the  need  to  accomplish 
rehabilitation  work  for  soils, 
watersheds,  and  fish  and  wildlife 
habitat  as  quickly  as  possible,  make  the 
Silver  Fire  Recovery  Project  decision  an 
urgent  one  that  cannot  logically  be 
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delayed  until  the  Forest  Plan  becomes 
final.  The  information  learned  in 
compiling  the  Silver  Fire  Recovery 
Project  EIS  will  be  used  in  further 
development  of  the  Forest  Plan  and 
FEIS. 

An  examination  of  the  Rogue-Illinois 
Land  Management  Plan  and  field 
reconnaissance  conducted  after  the  fire 
disclosed  no  inconsistencies  between 
land  allocations  in  that  plan  and 
activities  of  the  selected  alternative. 
These  activities  are  based  on  new  data 
gathered  after  fire  dramatically  altered 
the  area.  This  FEIS,  therefore,  tiers  to 
the  Rogue-Illinois  Land  Management 
Plan  solely  for  its  land  allocations. 
(Refer  to  FEIS,  Chapter  1.  Section  "Need 
and  Purpose.") 

The  FEIS  discloses  the  environmental 
effects  of  all  alternatives  considered. 
Some  environmental  effects  are 
probable  with  the  implementation  of 
any  of  the  action  alternatives.  These 
effects  are  to  cultural  resources,  existing 
improvements,  wilderness,  water, 
vegetation,  fire,  air  quality,  wildlife, 
visuals,  recreation,  old  growth,  and 
roadless  values.  (For  a  more  detialed 
discussion  of  environmental  effects  of 
each  of  the  alternatives,  see  Chapter  IV, 
FEIS.) 

IL  Decirion 

Based  on  the  Silver  Fire  Recovery 
FEIS.  it  is  my  decision  to  select 
Alternative  I-Modified  as  the  project 
alternative  for  the  Silver  Fire  Recovery 
Project.  This  Record  of  Decision 
documents  my  selection  of  the 
alternative  and  my  rationale  for  the 
selection. 

The  selected  alternative  is  a 
modification  of  the  preferred  alternative. 
Alternative  I,  as  described  in  the  DEIS. 
The  interdisciplinary  team  (IDT) 
modified  Alternative  I  to  better  reflect 
public  response  to  the  DEIS  and 
management  concerns  with  the  issues  of 
water  quality  and  fisheries,  recreation/ 
visuals,  economics,  timber  recovery,  and 
road  access. 

The  objectives  of  Alternative  I- 
Modified  is  to  rehabilitate  the  burned 
area  outside  of  the  Wilderness.  The 
selected  alternative  will  accomplish  this 
through  recovery  of  burned  timber  while 
emphasizing  resource  protection, 
especially  protection  of  streams.  Project 
activities  are  designed  to  maintain 
water  temperatures  and  minimize 
sedimentation  in  perennial  streams. 

The  selected  alternative  recovers 
approximately  157  million  board  feet 
(MMBF)  of  burned  timber  from 
approximately  9,500  acres.  It  constructs 
approximately  20  miles  of  new  roads. 
Trees  will  be  planted  on  approximately 


5,720  acres,  both  in  harvested  units  and 
in  unharvested  areas. 

The  project  area  is  divided  into  four 
transportation  areas,  based  on 
transportation  systems.  Twelve  fire 
salvage  timber  sales  are  located  within 
the  transportation  area.  (For  a  complete 
description  of  Alternative  I-Modified, 
see  Chapter  II.  FEIS.) 

Where  additional  tree  mortality 
occurs  as  a  result  of  the  fire,  it  is  my 
intent  to  salvage  this  material. 
Incidental  and  insignificant  numbers  of 
fire-killed  trees  within  units  would  be 
removed  under  the  timber  sale 
contracts,  if  still  in  force.  Since  site 
analysis  of  these  stands  has  been 
accomplished  with  the  Silver  Fire 
Recovery  Project  FEIS,  the  removal  of 
additional  mortality  will  be  carried  out 
under  that  document.  This  material  will 
only  be  harvested  where  site  conditions, 
harvest  prescriptions,  and 
environmental  standards  and 
mitigations  are  within  the  parameters 
specifled  in  the  FEIS. 

This  decision  includes  a  monitoring 
plan  that  will  provide  information  to 
evaluate  project  objectives  and  effects. 
Information  gathered  through  monitoring 
will  also  be  used  to  evaluate  the 
appropriateness  and  timing  of  future 
entries  into  the  recovery  area.  This  plan 
will  also  provide  the  basis  for 
determining  the  necessity  of  follow-up 
rehabilitation  measures. 

The  selected  alternative  complies 
with  all  applicable  State  and  Federal 
laws  and  regulations.  If  preliminary  data 
from  monitoring  indicates  that  laws, 
regulations,  or  stated  objectives  are  not 
being  met,  the  project  will  be  modified 
immediately.  Certain  measures  in  the 
monitoring  plan  are  specifically 
designed  to  provide  this  feedback  during 
on-going  operations. 

The  Silver  Fire  Recovery  Project  FEIS 
is  a  site  specific  document.  The  recovery 
project  includes  twelve  salvage  timber 
sales  and  associated  roads. 
Environmental  analysis  of  these  sales  is 
complete  with  this  FEIS. 

III.  Rational  for  the  Decision 

The  Forest  Service  has  an  obligation 
to  rehabilitate  National  Forest  lands  and 
resources  damaged  in  burned  areas 
outside  of  designated  Wilderness.  With 
full  consideration  to  be  given  to 
environmental  values,  specific 
management  objectives  for  resource 
recovery  and  rehabilitation  are  to: 

(1)  Reforest  burned-over  areas  to 
ensure  watershed  and  soil  quality  and  to 
provide  for  future  timber  needs. 

(2)  Restore  watershed  and  soil  values 
damaged  as  a  result  of  the  fires. 

(3)  Restore  wildlife  and  fisheries 
habitat. 


(4)  Salvage  as  much  of  the  burned 
timber  as  possible.  Salvage  is  the 
removal  of  recently-dead  or  dying  trees 
to  minimize  the  loss  of  wood  products. 

(5)  Reduce  the  potential  for  insect 
infestation  in  adjacent  unbumed  areas. 

(6)  Reduce  accumulation  of  fuel  in  the 
burned  areas  to  reduce  future  fire 
hazard. 

I  am  fully  aware  of  the  environmental 
consequences  of  the  alternatives  as 
described  in  the  Silver  Fire  Recovery 
Project  FEIS.  Specific  factors  which 
weighed  heavily  in  my  selection  of 
Alternative  I-Modified  as  a  final 
recovery  plan  are  discussed  below.  No 
single  factor  determined  my  choice  of 
alternatives.  Alternative  I-Modified  best 
addresses  a  combination  of  the  issues. 

One  factor  is  timely  salvage  of  fire- 
killed  timber  so  the  value  of  this 
resource  will  not  be  lost  to  the  economy, 
including  local  counties  and  the  federal 
government.  Fire-killed  timber  can  be 
expected  to  deteriorate  rapidly  after  two 
years  (see  Appendix  A,  FEIS).  The 
selected  alternative  recovers  about  60 
percent  of  the  fire-killed  timber  in  the 
project  area,  with  all  salvage  complete 
in  two  years.  An  accelerated 
implementation  schedule  makes  this 
possible.  While  some  alternatives 
salvage  more  timber  or  have  shorter 
timelines,  they  do  not  adequately 
address  other  issues  such  as  water 
quality.  Some  road  construction  is 
necessary  to  recover  the  timber  and 
carry  out  other  rehabilitation  work. 

The  selected  alternative  strikes  a 
reasonable  balance  between  the  need  to 
reforest  unstocked  areas  and  the  high 
cost  of  planting  trees  in  areas  that  are 
not  easily  accessed.  Some  lands  that  are 
unsuitable  for  timber  management  will 
be  reforested  to  benefit  soil  stability, 
improve  wildlife  habitat,  and  protect 
streams  from  sedimentation.  Roads 
improve  the  efficiency  of  reforestation 
operations. 

Equally  important  is  the  restoration  of 
the  area's  capacity  to  provide  Hsheries 
habitat  and  produce  steelhead  and 
salmon  in  Silver  and  Indigo  Creeks  and 
their  tributaries.  The  selected 
alternative  emphasizes  stream 
protection.  Recovery  activities  have 
been  designed  with  the  objectives  of 
minimizing  physical  disturbance  of 
streams  and  leaving  as  much  forest 
canopy  cover  as  possible. 

Based  on  our  analysis,  recovery 
activities  will  not  cause  a  measureable 
increase  in  stream  temperatures  or 
measureable  impact  to  beneficial  uses 
through  sedimentation.  Best 
Management  Practices  (BMPs),  measure 
to  protect  beneficial  water  uses,  were 
described  in  detail  in  developing  the  I- 
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Modified  alternative.  (See  Appendix  F. 
FEIS). 

In  selecting  Alternative  I-Modified,  I 
also  considered  the  issue  of  wildlife. 
The  selected  alternative  provides  a  mid- 
range  of  big  game  habitat  and  mature 
and  old-growth  habitat.  The  Bald 
Mountain  Road  system  will  be  closed  to 
the  public  by  gate  after  recovery 
activities  to  prevent  disturbance  of 
wildlife,  as  well  as  to  maintain  solitude 
in  certain  areas  and  prevent  erosion. 

There  will  be  no  adverse  impacts  to 
any  Federally  listed  threatened  and/or 
endangered  species  or  critical  habitat  as 
a  result  of  this  project.  One  pair  of 
peregrine  falcons  was  discovered  in  the 
project  area  during  field  reconnaissance, 
and  after  publication  of  the  DEIS.  The 
Forest  Service,  in  consultation  with  the 
USDI  Fish  and  Wildlife  Service,  has 
established  measures  to  ensure 
protection  of  the  falcons.  These  mcaures 
are  defined  in  the  completed  Peregrine 
Falcon  Kalmiopsis  Site  Management 
Plan. 

Another  factor  I  considered  is  future 
site  productivity  in  the  project  area. 
Productivity  of  the  forest  ecosystem  is 
tried  to  organic  matter  and  nutrient 
content  of  soils.  (Refer  to  Chapter  IV. 
section  "Soih."  FEIS.)  The  selected 
alternative  includes  measures  to  protect 
site  productivity  from  the  potential 
effects  of  fire  and  recovery  activities. 
An  average  of  at  least  20  pieces  per  acre 
of  large  woody  material  will  be  left  in 
harvest  areas  to  protect  site 
productivity.  The  selected  alternative 
falls  in  a  mid-range  of  acres  harvested. 
The  amount  of  harvest  on  higher  risk 
soils  was  decreased  between 
Alternative  I  and  the  selected 
Alternative  I-Modified.  Also,  use  of 
helicopter  logging  systems  protects  site 
productivity. 

The  question  of  the  North  Kalmiopsis 
Roadless  Area  (NiGlA)  is  very 
important  and  frequently  raised  on  the 
Siskiyou  National  Forest.  I  have 
considered  the  roadless  character  and 
controversial  history  of  the  entire  NKRA 
by  reviewing  Appendix  C,  "Roadless 
Areas."  of  the  Forest  Plan  DEIS.  This 
appendix  analyzes  all  roadless  areas  on 
the  Siskiyou  National  Forest  in  a  site- 
specific  manner,  and  is  incorporated  by 
reference  into  the  Silver  Fire  Recovery 
Project  FEIS.  I  have  also  reviewed  a 
summary  and  analysis  of  the  public 
responses  to  both  the  Forest  Plan  DEIS 
and  the  Silver  Fire  Recovery  Project 
DEIS.  I  have  determined  that  the  need 
for  recovery  efforts  as  described  in 
Alternative  I-Modified  outweighs  the 
value  of  maintaining  the  entire  project 
area  in  a  roadless  state. 

Ninety-eight  percent  of  the  Silver 
Recovery  Project  area  is  included  in  the 


NKRA.  The  Silver  Recovery  Project  area 
makes  up  38  percent  of  the  NKRA.  After 
the  selected  alternative  is  implemented, 
83  percent  of  the  NKRA  will  remain  in  a 
roadless  state. 

A  primary  attribute  of  the  area  is  its 
proximity  to  the  Kalmiopsis  Wilderness 
and  the  Wild  and  Scenic  Illinois  River. 
The  area  is  largely  roadless  and,  for 
backcountry  users,  provides  solitude 
and  the  feeling  of  remoteness.  This 
special,  remote  area  of  the  Siskiyou 
National  Forest  holds  spiritual  and 
cultural  values  for  some  of  the 
individuals  who  commented  on  the 
DEIS.  Alternative  I-Modified  allows  for 
preserving  some  of  the  areas  important 
to  these  individuals. 

Primitive  and  semi-primitive 
recreation  opportunities  will  be  reduced, 
but  motorized  recreation  opportunities 
will  be  created.  Trail  buffers  will  be  left 
on  the  higher  use  trails.  Part  of  the  Silver 
Peak  Trail  will  be  moved  to  a  ridgetop 
location.  One  administrative  trail  to  be 
used  in  recovery  activities  has  potential 
as  a  recreation  trail,  through  connecting 
the  Bald  Mountain  Trail  with  Hobson 
Horn  Ridge.  A  trail  will  be  built  along 
Silver  Creek  from  Old  Glory  Mine  to  the 
confluence  of  the  Illinois  River  for 
recreation  and  rehabilitation  work.  The 
west  side  of  Bald  Mountain  in  the  lower 
reach  of  Silver  Creek  will  remain 
roadless  and  largely  undisturbed, 
preserving  land  allocation  options  in  the 
Forest  planning  process. 

I  determined  it  necessary  to  find  an 
optimum  combination  of  helicopter 
logging  and  road  construction.  The 
helicopter  can  provide  an  advantage  in 
speed  of  salvage,  the  roads  in  long-term 
recovery  operations  and  efficiency  of 
operations.  Helicopters,  coupled  with 
long-span  Skyline  logging  systems,  are 
an  excellent  tool  in  terms  of  economic 
returns  and  reduced  environmental 
impacts.  They  also  allow  a  lower  road 
density.  Helicopters  will  be  used  to 
recover  approximately  105  MMBF,  or  67 
percent  of  the  burned  timber  to  be 
salvaged. 

Increased  access  into  the  project  area 
is  necessary  for  reforestation,  watershed 
rehabilitation  work,  salvage  harvest, 
and  fire  flghting.  While  increased  access 
reduces  primitive  recreation 
opportunities  and  changes  the  roadless 
character  of  the  project  area,  it  allows 
for  development  of  new  types  of  roaded 
recreation,  such  as  hunting  and 
sightseeing.  A  portion  of  the  roads 
constructed  in  the  selected  alternative 
will  remain  available  for  recreation  use. 
Alternative  I-Modified  provides  a 
balance  between  leaving  some  roads 
open  for  recreation  and  closing  some 
roads  to  benefit  other  forest  uses. 


Another  factor  in  my  decision  was  the 
visual  quality  of  the  project  area,  the 
selected  alternative  includes  several 
features  that  are  favorable  for 
management  of  the  visual  resource.  The 
alternative  meets  the  Visual  Quality 
Objectives  in  the  Wild  and  Scenic 
Illinois  River  viewshed,  retaining  visual 
qualities  of  the  lUinois  River  canyon  as 
seen  from  the  river. 

Current  direction  in  the  Rogue-Illinois 
Land  Management  Plan  classifies  this 
viewshed  as  Management  Area  2.  with 
one  objective  being  to  "protect  and 
essentially  retain  the  existing  natural 
qualities,  including  retention  of  visual 
qualities  of  the  Illinois  River  Canyon." 
In  the  draft  Forest  Plan,  this  area  is 
allocated  as  a  Custodial  (Roadless) 
area,  an  area  in  which  no  timber  harvest 
or  road  construction  activities  will 
occur.  The  selected  alternative  meets  all 
current  direction  (the  Rogue-Illinois 
Land  Management  Plan)  and  does  not 
preclude  future  visual  management 
options  in  this  sensitive  viewshed  as 
described  in  the  draft  Forest  Plan. 

The  cumulative  effects  for  the  visual 
resource  do  not  meet  the  objectives  for 
visual  management  in  some  parts  of  the 
project  area.  However,  in  areas 
classified  as  Retention,  (a  very 
restraining  Visual  Quality  Objective), 
the  selected  alternative  hilly  meets  this 
visual  objective  in  all  viewsheds.  (Refer 
to  Appendix  E,  FEIS.)  This  is  an 
improvement  on  Alternative  I,  preferred 
in  the  DEIS,  which  would  have  resulted 
in  cumulative  effects  exceeding 
Retention  thresholds  in  two  viewsheds. 
Further  measures  which  will  mitigate 
the  impact  on  the  visual  resource 
include  selective  cutting,  leaving  of 
wildlife  trees,  buffering  trails,  harvesting 
by  helicopter,  and  grass  seeding  of  the 
burned  areas. 

Another  factor  that  I  considered 
important  is  conducting  recovery 
activities  in  an  efficient,  cost-effective 
manner.  While  Alternative  I-Modified 
does  not  have  the  highest  monetary 
return,  it  is  among  the  more 
economically  feasible  of  the 
alternatives.  And,  the  attributes 
necessary  to  protect  the  environment 
are  Incorporated  in  its  design. 

The  return  on  the  timber  is  expected 
to  offset  the  cost  of  salvage  harvest, 
road  construction,  and  rehabilitation 
activities.  Some  harvest  units  of  low 
economic  return  will  be  made  optional 
for  the  purchaser.  This  use  of  optional 
units  makes  the  selected  alternative 
more  economically  attractive,  and 
focuses  salvage  harvest  on  units  of 
higher  value.  The  selected  alternative 
provides  a  reasonable  economic  return 
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while  meeting  the  resource  objectives  of 
the  project. 

Alternatives  D,  H  and  G  have  higher 
present  net  values  (PNVs)  than 
Alternative  I-Modified.  The  PNV  is  the 
sum  of  dll  costs  and  benefits  of  activities 
in  the  project  area  for  the  next  60  years, 
discounted  back  to  present  time. 
Alternatives  D  and  G  are  unacceptable 
relative  to  the  issues  of  water  quality 
and  Hsheries,  recreation  and  visuals, 
and  wildlife.  Alternative  H  rates  low 
under  the  issue  of  reforestation,  and 
rates  lower  than  Alternative  I-Modified 
in  the  important  issue  of  water  quality 
and  fisheries.  Again,  Alternative  I- 
Modified  provides  a  better  response  to  a 
combination  of  the  issues. 

Alternative  |  is  the  "environmentally 
preferrable  alternative." 
Environmentally  preferable  alternative 
is  defined  by  Council  on  Environmental 
Quality  (CEQ)  regulations  as  that 
causing  the  least  damage  to  the  bilogical 
and  physical  environment.  Alternative  ) 
concentrates  on  rehabilitation  and 
enhancement  of  the  project  area. 
Alternative )  would  cause  no  additional 
impacts  to  streams  or  fish,  and 
reforestation  would  occur  more  quickly 
in  selected  areas  than  with  a  fully 
natural  recovery.  I  did  not  select 
Alternative  )  because,  while  this 
alternative  rates  high  for  some  issues 
such  as  water  quality  and  fisheries,  it  is 
unacceptable  for  other  issues  such  as 
rapid  timber  recovery  and  reforestion. 
The  selected  alternative  provides  a 
more  beneficial  blending  of  all  of  the 
issues. 

A  major  on-the-ground  effort  was 
made  at  the  beginning  of  the  project  to 
verify  existing  resource  inventories  and 
to  determine  what  changes  have 
occurred  because  of  the  fire  within  the 
Silver  Fire  Recovery  area.  This  effort 
involved  a  variety  of  resource 
disciplines.  This  updated  inventory  is 
the  basis  of  the  site  specific  analysis  in 
the  EIS. 

I  intend  to  use  this  updated  inventory 
during  the  completion  of  the  Forest  Plan. 
An  overview  of  this  information 
indicates  that  a  hard  look  is  needed  at 
the  preferred  alternative  in  the  Forest 
Plan  DEIS,  with  specific  reference  to  the 
lands  within  the  project  area.  It  will  be 
with  this  in  mind  that  management  of 
the  remaining  roadless  areas  will  be 
addressed  in  the  FEIS  of  the  Forest  Plan. 

The  cumulative  effects  analysis 
established  that  the  fire  caused  some 
dnmage  to  streams,  watersheds,  and  fish 
habitat.  (Refer  to  Appendix  B,  FEIS.)  It 
is  my  intention  to  defer  future  green 
timber  harvest  in  the  project  area  fire 
perimeter  until  it  has  recovered  from  the 
combined  effects  of  the  fire  and  timber 
salvage  operations.  Information 


collected  during  monitoring  will  be  the 
basis  for  decisions  about  future 
harvesting  of  green  timber. 

Responses  m)m  the  public  and  from 
other  government  agencies  weighed 
heavily  in  my  decision.  Opinions  were 
wide-ranging,  from  "no  action"  to 
"salvage  as  much  timber  and  build  as 
much  road  as  possible."  We  modified 
the  preferred  alternative  in  several 
areas^cause  of  specific  resource 
information  and  ideas  from  individuals, 
groups,  and  other  agencies.  The  overall 
message  from  the  public  was  to  recover 
the  values  of  the  fire-killed  timber,  but 
to  do  80  carefully,  with  full 
consideration  for  both  the  long-term 
health  of  the  forest  environment  and 
economic  efficiency. 

Alternative  I-Modified  does  the  best 
job  of  combining  all  these  factors  into  a 
plan  that  makes  sense  environmentally 
and  economically,  and  will  ultimately 
speed  the  Silver  Fire  area  to  recovery. 

IV.  Alternatives 

Following  the  public  scoping  of  issues, 
field  reconnaissance  and  data  collection 
by  the  IDT,  and  the  study  of  existing 
resource  inventories,  the  process  of 
alternative  development  began. 

Based  on  available  data  and  direct 
public  involvement,  a  full  range  of 
reasonable  alternatives  for  the  Silver 
Fire  Recovery  Project  area  was 
developed  and  anaylzed  in  the  EIS.  Six 
of  the  nine  alternatives  proposed  in  this 
FEIS  are  the  outcome  of  public 
workshops  in  which  the  public  and  the 
Forest  Service  worked  together  to 
develop  alternatives.  Two  were 
developed  by  the  IDT  to  provide  a  range 
of  responses  to  the  issues  and  concerns- 
Alternative  I-Modified  was  developed 
between  the  draft  and  final  stages  of  the 
EIS  in  response  to  public  comment  and 
management  concerns.  Ths  nine 
alternatives  are  briefly  described  below. 
(For  a  more  complete  discussion  of 
alternative  development,  see  FEIS. 
chapter  II,  Section  "Alternative 
Development  Process.") 

Alternative  A — No  Action 

The  No  Action  Alternative  is  required 
by  the  National  Environmental  Policy 
Act  and  serves  as  a  baseline  for 
comparing  other  alternatives.  There 
would  be  no  road  construction,  salvage 
of  fire-killed  timber,  or  rehabilitation 
activities.  The  area  within  the  fire 
perimeter  would  recover  naturally. 

Alternative  D 

The  objective  of  Alternative  D  is  to 
harvest  as  much  fire-killed  timber  as 
quickly  as  possible.  More  timber  would 
be  logged  by  helicopter  than  by  skyline 
cable  to  eliminate  delays  created  by 


extensive  road  construction.  Nearly  all 
of  the  merchantable  dead  timber  would 
be  harvested  with  little  emphasis  on 
economic  efficiences.  About  38  miles  of 
new  road  would  be  constructed  and  an 
estimated  241  million  board  feet 
(MMBF)  of  timber  produced. 

Alternative  E 

Alternative  E  emphasizes  the 
protection  of  existing  fisheries  and 
water  quality.  Fire-killed  timber  would 
be  harvested  in  a  manner  consistent 
with  this  emphasis.  No  harvest  adjacent 
to  streams  on  land  with  high  potential 
for  soil  movement  would  occur.  Dead 
and  dying  trees  in  high  watershed 
sensitivity  areas  would  not  be 
harvested.  Organic  matter  would  be  left 
and  reforestation  would  occur  on  all 
lands  suitable  for  timber  production  and 
some  sites  which  are  not.  About  nine 
miles  of  new  roads  would  be 
constructed  and  an  estimated  86  MMBF 
of  timber  recovered. 

Alternative  F 

The  aesthetic  and  roadless  character 
of  the  project  area  and  maintenance  and 
enhancement  of  wildlife  habitat 
capability  are  emphasized.  Visual 
Quality  Objectives  of  the  area  would  be 
maintained  by  precluding  timber  harvest 
in  certain  visually  sensitive  areas. 
Cumulative  effects  would  be  very  low. 
All  understocked  lands  suitable  for 
timber  production  would  be  reforested. 
Timber  harvest  near  streams  would  be 
restricted  to  maintain  streamside 
habitat.  About  a  half  mile  of  new  road 
would  be  constructed  and  an  estimated 
60  MMBF  of  timber  recovered. 

Alternative  G 

Development  of  road  access  for 
timber  management  is  emphasized.  All 
understocked  lands  suitable  for  timber 
production  wouid-be-reforested. 
Unsuitable  lands  would  be  replanted  ' 
where  reforestation  success  is  likely. 
Timber  would  be  logged  helicopter 
during  road  construction  but  primarily 
by  skyline  cable  systems  when  roads 
are  completed.  About  80  miles  of  new 
road  would  be  constructed  and 
approximately  212  MMBF  of  timber 
recovered. 

Alternative  H 

Economic  considerations  for 
maximizing  net  revenues  are 
emphasized.  Only  burned  timber  stands 
that  produce  an  economic  benefit  after 
subtracting  the  costs  of  harvesting  and 
road  construction  would  be  harvested. 
About  22  miles  of  new  road  would  be 
constructed  and  an  estimated  130  MMBF 
of  timber  recovered. 


Alternative  I 

Harvesting  timber  while  emphasizing 
resource  protection  is  the  objective.  No 
timber  would  be  harvested  along 
perennial  streams.  Moderate  amounts  of 
wildlife  habitat  would  be  retained  on 
harvested  lands.  All  land  suitable  for 
timber  production  within  two  miles  of 
roads  would  be  reforested.  The  Visual 
Quality  Objectives  would  be  maintained 
on  land  seen  from  certain  visually 
sensitive  viewpoints.  About  21  miles  of 
new  road  would  be  constructed  and  146 
MMBF  of  timber  recovered. 

Alternative  I-Modified  (the  Selected 
Alternative) 

This  alternative  is  based  on  the  same 
objectives  as  Alternative  I,  harvesting 
timber  while  emphasizing  resource 
protection,  but  with  increased  emphasis 
on  protection  of  streams.  Timber  volume 
recovered  will  be  157  MMBF  and 
approximately  20  miles  of  new  road  will 
be  built. 

Alternative  J 

There  would  be  no  road  construction 
and  no  salvage  of  Hre-killed  timber. 
Resource  rehabilitation  and 
enhancement  projects  would  be 
undertaken  and  much  of  the  area  would 
be  reforested. 

(For  a  more  complete  discussion  of  the 
alternatives,  see  FEIS.  Chapter  U.) 

Other  Alternatives  Considered 

In  addition  to  the  alternatives  listed 
above,  the  IDT  evaluated  other 
approaches  to  managing  the  project 
area,  but  did  not  consider  them  in  detail. 
Alternatives  B  and  C  were  used  to 
provide  a  range  of  choices  to  facilitate 
public  participation.  They  were  dropped 
from  detailed  study  after  suggestions 
from  the  public  resulted  in  both  being 
merged  with  other  alternatives.  An 
alternative  based  on  natural 
regeneration  of  the  project  area  and  one 
based  on  "natural  selection  forest 
management"  were  also  proposed,  but 
dropped  from  detailed  study. 

In  developing  the  I-Modified 
Alternative,  the  IDT  worked  with 
several  variations  of  Alternative  I  based 
on  different  levels  of  resource  protection 
and  use.  These  variations  are  not 
separate  alternatives,  but  were  used  as 
a  tool  for  evaluating  responses  to  public 
comments  and  management  concern 
with  the  issues  of  water  quality, 
recreation/visuals,  economics,  timber 
recovery,  and  road  access. 

V.  Issues  and  Resolution 

Forest  Service  scoping  of  issues 
included  review  of  the  draft  Forest  Plan, 
the  Rogue-Illinois  Land  Management 


Man.  and  the  environmental  documents 
and  contracts  of  pertinent  timber  sales 
in  the  area. 

In  addition,  the  Forest  Service 
actively  solicited  public  opinion  in 
development  of  this  project.  From  the 
thousands  of  opinions  and  comments 
received,  eight  issues  emerged. 

The  major  issues  derived  during  the 
scoping  sessions  form  the  basis  for 
evaluating  alternatives  for  the  Silver 
Fire  recovery  area.  Considerable  effort 
was  expended  by  both  the  public  and 
the  Forest  Service  to  generate  a  wide 
range  of  alternatives.  As  a  result,  the 
response  of  each  alternative  to  each 
issue  will  vary  from  negligible  to  the 
maximum  possible. 

This  section  briefly  describes  the  eight 
issues  and  summarizes  the  effects  of  all 
alternatives  on  each  major  issue.  (Refer 
to  Chapter  I,  FEIS  for  more  discussion  of 
the  issues.  Refer  to  Chapter  II.  FEIS  for 
comparison  of  the  alternatives.) 

Issue  No.  I— Rapid  Timber  Recovery 

Issue.  Because  of  the  deterioration  of 
wood  and  the  potential  for  insect  and 
disease  damage,  the  volume  and  quality 
of  burned  timber  will  decline  rapidly. 
Depending  on  tree  size,  the  loss  in 
volume  could  range  from  35  to  90 
percent  of  the  pre-fire  merchantable 
volume  and  value.  Data  show  that  a 
majority  of  loss  in  volume  can  be 
expected  to  occur  within  two  to  Ave 
years.  Figures  given  depend  on  the 
timelines  and  activities  of  each 
alternative. 

Resolution:  Alternatives  G  and  D 
provide  the  largest  timber  voliune 
recovery.  Of  the  potential  salvage 
volume  of  262  MMBF.  81  percent  would 
l>e  recovered  under  Alternative  G.  92  per 
cent  under  Alternative  D.  Alternative  D 
recovers  more  volume  than  Alternative 
G  because  of  the  greater  harvest  acreage 
and  early  harvesting  by  helicopter.  The 
additional  miles  of  road  and  the  time 
required  for  construction  in  Alternative 
G  would  allow  timber  to  deteriate. 
thereby  reducing  the  actual  amount  of 
sound  salvage  volume. 

Half  of  the  potential  volume,  130 
MMBF,  is  harvested  under  Alternative 
H.  Alternative  I  would  harvest 
approximately  6  percent  more  volume. 
146  MMBF,  on  36  percent  more  acreage 
than  Alternative  H,  with  the  additional 
harvest  consisting  primarily  of  scattered 
dead  trees.  Alternative  I-Modified 
would  harvest  approximately  8  percent 
more  voliune,  157  MMBF,  on  21  percent 
less  acreage  than  Alternative  I.  Some  of 
the  harvest  units  in  Alternative  I  have 
lower  volumes  per  acre  than  some  units 
that  were  added  to  Alternative  I- 
Modified,  allowing  for  more  volume 
harvested  from  fewer  acres.  Harvesting 


more  trees  from  a  given  area  under 
Alternatives  H,  I,  and  I-Modified  would 
recover  more  timber  than  Alternatives  E 
or  F.  Alternative  F  would  recover  the 
least  timber  volume,  60  MMBF.  of  the 
harvest  alternatives  because  of  the  low 
number  of  harvested  acres.  The  "No- 
action"  Alternative  A  and 
"rehabilitation  only"  Alternative  J 
would  recover  no  salvage  volume. 

Deterioration  of  fire-killed  timber 
would  increase  markedly  during  the 
second  and  successive  year  after  the 
fire.  Wood  fiber  deterioration  over  time 
would  be  influenced  by  factors  such  as 
weather,  insects,  and  disease.  The 
predicted  deteriorated  net  volume  is  the 
current  net  volume  shown  above  minus 
the  volume  of  deteriorated  wood 
expected  at  time  of  harvest. 

Issue  No.  2 — Water  Quality  and 
Fisheries 

Issue:  Fish  are  considered  the  primary 
beneficial  use  of  streams  in  the  project 
area.  In  the  lower  Rogue  and  Illinois 
River  systems,  the  primary  fish  species 
are  Chinook  salmon  and  steelhead. 
Salmonid  habitat  is  highly  sensitive  to 
both  natural  and  human-caused 
sediment  and  stream  temperature 
changes.  Sediment  entering  these 
streams  is  expected  to  increase  because 
of  the  fire.  Higher  summer  temperatures 
are  predicted  because  of  the  loss  of 
shading  due  to  the  fire.  Road  building 
and  timber  salvage  could  potentially 
increase  the  fire-caused  stresses  to  fish 
habitat. 

Resolution:  Alternatives  D  and  G 
would  have  the  greatest  effects  on  water 
quahty  and  fisheries.  Harvest  along 
Class  IV  drainages,  within  areas  of  high 
watershed  sensitivity,  and  many  miles 
of  road  construction  would  generate 
considerable  sediment  result  in 
decreased  pool  volume  in  streams.  Use 
of  helicopter  logging  under  Alternatives 
D  and  G  would  avoid  some  of  the 
adverse  effects  from  cable  logging. 
Alternatives  D,  G,  and  H  would  have 
identical  harvest  prescriptions  along 
streamcourses.  However,  the  economic 
constraints  under  Alternative  H  that 
hmit  the  number  of  acres  harvested 
would  considerably  reduce  effects  on 
water  quality  compared  to  those  of 
Alternatives  D  and  G. 

Alternatives  A,  E,  F,  and  J  would 
retain  the  most  habitat  along 
nonharvested  Class  III  and  IV  streams. 
Increased  openings  along  Class  III 
streams  and  more  acres  harvested  under 
Alternative  I  would  slightly  decrease  the 
quantity  and  quality  of  stream-related 
habitat.  Alternative  I-Modified  will 
retain  more  habitat  along  streams  than 
Alternative  I.  but  less  than  Alternatives 
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A,  E,  F.  and  }.  Based  on  our  analysis. 
Alternative  I-Modified  will  not  increase 
water  temperatures  or  cause  any 
significant  impact  on  fish. 

/.s-.we  No.  3— Site  Productivity 

Issue:  SoH  erosion,  mass  wasting,  and 
nutrient  cyclying  affect  productivity  of 
the  forest  environment.  Organic  matter 
in  wood  material  contributes  to  site 
productivity.  There  is  concern  that  site 
productivity  may  be  adversely  affected 
by  salvage  harvest  activities. 

Resolution:  Alternatives  D  and  G 
would  allow  the  greatest  reduction  of 
total  organic  matter  and  therefore  could 
have  the  greatest  effect  on  site 
productivity.  Minimum  numbers  of 
wildlife  trees  and  pieces  of  large  woody 
debris  would  remain  on  the  area. 
Organic  matter  levels  would  be  35 
percent  of  pre-fire  levels. 

Alternative  H  would  result  in 
reduction  of  total  organic  matter  similar 
to  D  and  C.  but  over  fewer  acres, 
making  its  effects  less  than  Alternatives 
D  and  G  and  greater  than  Alternatives  I 
and  I-Modified. 

Alternatives  I  and  I-Modified  would 
moderately  reduce  total  organic  matter, 
but  would  leave  enough  organic  matter 
to  ensure  maintenence  of  site 
productivity.  Organic  matter  levels 
would  be  45  percent  of  pre-fire  levels 
under  both  alternatives. 

Of  the  action  alternatives. 
Alternatives  E  and  F  would  have  the 
least  effect  on  total  organic  matter  and 
therefore  potential  site  productivity. 
Large  numbers  of  trees  would  be 
removed  in  relatively  small  areas,  and 
losses  of  organic  matter  after  fuel 
treatment  (slash  burning)  would  be 
minimal.  Organic  matter  levels  would  be 
60  and  65  percent  of  pre-fire  levels, 
respectively. 

Issue  No.  4— Wildlife 

Issue:  Wildlife  populations  within  the 
Silver  Fire  area  have  been  affected  to 
differing  degrees  by  the  various  fire 
intensities.  There  is  concern  that  the 
alterations  of  wildhfe  habitat  produced 
by  the  fire  may  be  compounded  by 
recovery  activities. 

Resolution:  Alternatives  A.  F.  and  | 
would  maintain  most  of  the  existing 
contiguous  matiuT  and  old-growth 
stands  which  meet  the  needs  of  species 
requiring  this  habitat.  Openings  created 
by  the  fire  have  improved  habitat  for  big 
game. 

Alternatives  E.  H.  I.  and  I-Modified 
would  moderately  reduce  the  quality  of 
mature  and  old-growth  stands  for 
wildlife.  Big  game  habitat  would  be 
more  suitable  than  before  the  fire,  due  to 
openings  created  by  the  fire  and  by 
salvage  harvest. 


Alternatives  D  and  G  would 
considerably  reduce  the  quality  of 
mature  and  old-growth  stands  for 
wildlife  because  many  lightly  burned 
stands  would  be  partially  harvested.  Big 
game  habitat  would  be  less  suitable 
during  the  first  two  years  of  harvest 
than  before  the  fire  because  of  the  miles 
of  new  roads  and  high  levels  of  logging 
activity  on  much  of  the  area. 

Other  Effects  of  the  Alternatives 

Alternatives  A.  E,  F.  I,  I-Modified.  and 
J  would  retain  many  pieces  of  large 
woody  debris  for  wildlife  species  that 
use  this  habitat.  Alternatives  D,  G.  and 
H  would  retain  very  little  large  woody 
debris. 

Forest  habitat  along  streams  would 
not  be  affected  by  harvest  activities 
under  Alternatives  A.  E,  F.  and ). 
Alternatives  D  and  G  would  impact  a 
large  amount  of  this  habitat;  Alternative 
H  includes  the  same  prescriptions,  but 
over  fewer  acres  for  somewhat  less 
impact.  Alternatives  I  would  have  a 
moderate  impact.  Alternative  I-Modified 
will  have  a  low  impact  on  streamside 
habitat.  As  more  acres  of  streamside 
areas  are  affected  or  harvested, 
protective  habitat  would  be  lost, 
reducing  wildlife  use  in  those  areas. 

AU  alternatives  except  D  and  G  are 
expected  to  retain  enough  standing  dead 
trees  (snags)  to  provide  high  quality 
snag  habitat  over  time.  Alternative  D 
would  retain  very  few  dead  trees  per 
acre,  resulting  in  a  shortage  of  snags  as 
many  fall  before  replacement  snags  are 
available. 

Issue  No.  5 — Reforestation 

tssue:  NFMA  states  that  all  forested 
lands  within  the  National  Forest  System 
are  required  to  maintain  a  prescribed 
level  of  appropriate  forest  cover, 
whether  conifers  or  hardwoods.  The 
objective  is  to  secure  the  maximum 
benefits  of  multiple-use  sustained  yield 
management  in  accordance  with  land 
management  plans.  There  is  concern 
that  the  burned  area  may  not  be 
returned  to  optimum  stocking  levels 
because  of  economic  or  physical 
constraints. 

Resolution:  Alternatives  D.  E.  and  G 
would  plant  all  7,700  acres  "suitable"  for 
timber  production.  Alternative  F  would 
plant  7.280  acres;  the  conversion  of  490 
acres  of  hardwood  stands  would  be 
foregone  to  enhance  long-term  wildlife 
habitat  diversity  and  visual  variety. 
Suitable  lands  under  Alternatives  I,  I- 
Modified,  and  )  that  are  more  than  two 
miles  from  the  nearest  road  would  not 
be  planted,  unless  harvested,  because  of 
the  high  costs.  Alternative  ].  unlike 
Alternative  I.  would  not  convert 
hardwood  stands  to  conifers. 


Alternative  H  restricts  planting  to 
harvested  suitable  lands  to  minimize 
costs  and  generate  maximum  economic 
returns.  Ahernative  A  relies  solely  on 
natural  regeneration  of  conifer.s.  and  an 
estimated  1,600  acres  would  reforest 
naturally  to  conifer-dominated  stands. 

Issue  No.  6 — Acres  Accessed  By  Road 
Development 

Issue:  A  developed  road  system 
provides  access  for  reforestation, 
control  of  competing  vegetation,  fire 
protection,  and  wildlife  habitat 
enhancement.  Roaded  recreation, 
hunting,  fish  and  wildlife  habitat 
enhancement,  woodcutting,  and 
sightseeing  are  accommodated  by  roads. 

Resolution:  No  roads  would  be 
constructed  in  Alternatives  A  and  ). 
Access  would  be  limited  to  the  existing 
road  network  located  on  the  periphery 
of  the  Silver  Fire  Area.  Alternative  F 
slightly  increases  the  amount  of  suitable 
lands  accessible  by  ground-based 
logging  systems,  compared  to 
Alternatives  A  and  ]. 

Alternative  E  would  construct  9.5 
miles  of  new  road,  increasing  to  21 
percent  the  area  within  Vi  mile  of  a 
road.  Ten  percent  of  the  suitable  lands 
would  be  accessible  by  ground-based 
logging  systems. 

Alternatives  H  and  I  would  construct 
22  and  20.5  miles  of  new  road, 
respectively.  Alternative  I-Modified 
would  construct  20  miles  of  new  road. 
The  additional  road  construction  in 
Alternative  H  does  not  increase  the 
percentage  of  road  access  compared  to 
Alternatives  I  or  I-Modified.  All  three    . 
alternatives  access  30  percent  of  the 
area  within  V2  mile  of  a  road  and  15 
percent  of  the  suitable  lands  capable  of 
being  logged  by  ground-based  systems. 

Alternatives  D  and  G  would  construct 
37.7  and  80.2  miles  of  new  road, 
respectively.  Alternative  0  would 
provide  more  general  access  to  the  area, 
particularly  along  the  east  half  of  the 
Silver  Peak-Hobson  Horn  ridgeline. 
Allernalive  G  increases  road  acc^tss  to 
nearly  three-quarters  of  the  area  (nearly 
the  maximum  feasible  for  timber 
harvest).  Increased  access  over  that 
provided  in  Ahernative  D  would  include 
construction  of  a  tie-through  road  from 
Hobson  Horn  to  Indigo  Prairie  along 
Silver  Peak  ridge,  and  completion  of 
reading  west  across  Bald  Mountain. 

Issue  No.  7 — Recreation  and  Visual 
Resources 

Issue:  Remoteness  and  solitude  found 
in  the  Bald  Mountain  area  and  other 
portions  of  the  Recovery  Project  area 
are  highly  valued  by  some  people.  There 
is  concern  that  increased  development 
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would  destroy  these  qualities  and  the 
scenic  value  of  the  area. 

Resolution:  The  Recreation 
Opportunity  Spectrum  (ROS)  identifies 
possible  combinations  of  recreation 
activity,  setting,  and  experience  ran^ng 
from  Primitive  to  Urban.  Alternatives  A 
and )  do  not  change  the  pre-fire  ROS 
inventory;  both  preserve  the  existing 
ROS  opportunities.  The  rehabilitation 
projects  in  Alternative  J  do  not  change 
the  ROS. 

Alternatives  D  and  G  would  have  so 
many  harvest  units  that  the  minimum    ; 
size  criterion  for  the  non-roaded 
classifications  would  not  be  met.  The 
entire  project  area  would  be  classified 
as  Roaded  Natural.  These  alternatives 
would  retain  the  least  amount  of 
acreage  classified  as  non-roaded  of  all 
the  action  alternatives  presented. 

Alternatives  I,  E,  I-Modified,  H,  and  F 
would  retain  increasing  amounts  of  non- 
roaded  acreages,  depending  on  the 
dispersion  of  harvest  units  and  the 
number  of  roads  proposed  for 
construction.  Of  the  alternatives 
prescribing  timber  harvest,  Alternative  F 
would  retain  the  most  non-roaded  ROS 
acres,  followed  by  Alternative  H  down 
to  the  minimum  in  this  group  with 
Alternative  I. 

For  visual  resources,  the  alternatives 
are  compared  on  the  basis  of  the 
number  of  viewsheds  exceeding  the 
"Maximum  Disturbance  Thresholds"  for 
Retention,  Partial  Retention,  and 
Modification  Visual  Quality  Objectives 
(VQO).  "Maximum  Disturbance 
Threshold"  is  the  visual  sum  of  acreage 
harvested  and  roaded,  calculated  as  a 
percentage  for  each  VQO  in  each 
viewshed. 

The  nine  alternatives  can  be  grouped 
into  three  broad  ranges  for  comparison. 
Alternatives  D  and  G  would  create  the 
greatest  visual  disturbance;  six  of  the 
viewsheds  would  exceed  the  Retention 
and  Modification  threshold;  and  all  nine 
would  exceed  the  Partial  Retention 
threshold. 

In  the  midrange.  Alternative  E  would 
exceed  the  Retention  threshold  in  two 
viewsheds,  and  three  viewsheds  would 
exceed  the  Partial  Retention  and 
Modification  thresholds.  Under 
Alternative  H,  three  viewsheds  would 
exceed  the  Retention  and  Modification 
thresholds,  and  five  would  exceed  the 
Partial  Retention  threshold.  Under 
Alternative  I.  two  viewsheds  would 
exceed  the  Retention  threshold,  four 
would  exceed  the  Partial  Retention 
threshold,  and  five  would  exceed  the 
modification  threshold.  Under 
Alternative  I-Modified,  no  viewsheds 
would  exceed  the  Retention  threshold, 
three  would  exceed  the  Partial  Retention 


Uire^old,  and  five  would  exceed  ^e 
Modification  threshold. 

Alternative  F  has  one  viewsheds 
exceeding  the  Modification  threshold, 
and  Alternatives  A  and  ]  have  no 
viewsheds  that  exceed  a  maximum 
disturbance  threshold. 

I8sue  No.  8— Economics 

Issue:  The  sale  of  National  Forset 
timber  can  generate  revenues  to  the  U.S. 
Treasury  and  county  governments.  The 
monetary  return  from  salvage 
operations  is  affected  by  the  the  cost  of 
road  construction,  the  selection  of 
logging  systems  (i.e.  cable  logging, 
helicopter  logging),  and  the  rate  o( 
deterioration  of  the  burned  timber  over 
time.  There  is  concern  about  whether 
timber  salvaging  and  land  rehabilitation 
will  benefit  the  Federal,  State,  and  local 
economies. 

Resolution:  The  three  separate 
analyses  for  the  Economic  Issue  include 
net  cash  value  of  the  project,  payments 
made  to  counties,  and  Present  Net 
Value. 

Net  cash  value  of  the  project  is  the  net 
balance  of  all  the  costs  of  activities  and 
revenues  generated  from  the  recovery 
project.  The  expected  net  cash  value 
from  a  salvage  operation  ranges  from 
$6.3  million  in  Alternative  H  to — $3.9 
million  in  Alternative  E.  The  net  cash 
value  of  the  selected  alternative  is  $1.7 
million.  Alternative  H  would  generate 
the  most  revenue,  even  though  only  118 
MMBF  of  deteriorated  net  volume  would 
be  salvaged,  because  timber  harvest  is 
limited  to  stands  where  revenues  exceed 
costs.  Net  cash  value  depends  primarily 
on  four  factors:  The  amount  of  volume 
recovered,  the  mix  of  logging  systems 
used  to  recover  the  volume,  the  amount 
of  access  provided  by  roads  and  the 
amount  of  rehabilitation  scheduled 
outside  the  harvest  units.  In  Alternatives 
E,  F  and  G,  the  Federal  government 
would  lose  money  on  salvage  because 
timber  sale  costs  are  expected  to  exceed 
revenues. 

The  amount  of  money  that  the  Federal 
government  would  share  with  Oregon 
counties  from  the  sale  of  salvaged 
timber  is  estimated  to  range  from  $4.6 
million  in  Alternative  D  to  $0  in 
Alternatives  A  and  ].  This  amount  will 
be  $3.3  million  with  Alternative  I- 
Modified.  These  revenues  will  be  offset 
by  reductions  in  timber  harvesting  on 
the  rest  of  the  Forest. 

Of  the  nine  alternatives,  Alternative  H 
is  expected  to  produce  the  highest  ($34) 
payment  per  thousand  board  feet  (MBF) 
to  the  counties  because  only  those 
timber  stands  that  produce  an  economic 
benefit  would  be  harvested.  With  the 
selected  alternative,  payments  will  be 
$24  per  MBF.  Under  all  other 


alternatives  that  harvest  timber, 
payments  to  the  counties  are  expected 
toiiverage  between  $20  and  $24  per 
MBF.  The  difference  in  payment  amount 
per  MBF  would  be  sontewhat  offset  by 
the  higher  harvest  volumes  produced 
under  Alternatives  D,  G,  I,  and  I- 
Modified. 

The  Present  Net  Value  (PNV)  is  the 
sum  of  all  costs  and  benefits  of  activities 
in  the  project  area  for  the  next  60  years, 
discounted  back  to  present  time.  The 
PNV  would  range  from  around  $35 
million  in  Alternatives  E,  F,  and  I  to  $45 
million  in  Alternative  H.  The  PNV  of  the 
selected  alternative  is  $41  million.  Most 
of  the  PNV  is  attributed  to  the  estimated 
net  value  of  harvesting  the  450  MMBF  of 
live,  mature  timber  on  lands  suitable  for 
timber  production.  Harvesting  of  green 
(live)  timber  was  assumed  to  begin  in 
the  next  decade,  and  continue  over  the 
next  40  to  50  years.  The  difference  in 
PNV  between  two  groups  of  alternatives 
(Alternatives  D,  G,  H,  L  and  I-Modified 
versus  Alternatives  E,  F,  and  J)  would  be 
the  varying  net  value  of  the  salvage/ 
rehabilitation  project  and  the  amount  of 
roads  constructed. 

The  value  assigned  to  future  timber 
management  varies  among  the 
alternatives  primarily  because  of  the 
amount  of  additional  future  road 
construction.  In  alternatives  which  build 
roads  and  salvage  timber,  the  cost  of  the 
road  system  constructed  would  be 
partially  offset  by  the  value  of  salvaged 
timber.  Alternative  H  has  the  highest 
PNV  because  the  road  construction 
costs  are  offset  by  profitable  salvage 
harvests. 

VI.  Public  Involvement  and  Reaiionse  to 
Public  Comment 

Because  of  the  history  of  this  area,  the 
Forest  Service  recognized  that  fire  in  the 
area  would  intensify  debate  about  its 
best  and  most  appropiate  use.  A  priority 
of  the  Silver  Fire  Recovery  Project  has 
been  to  involve  the  public  in  the 
decision  making  process  to  an 
unprecedented  degree.  The  Forest 
Service  encouraged  public  involvement 
through  loxxn  of  the  fire  area;  open 
house  informational  gathering  in  Gold 
Beach.  Eugene.  Grants,  Pass,  and  Coos 
Bay;  meetings  with  the  forest  products 
industry,  enviornmental  groups,  and 
local.  State,  and  Federal  government 
personnel;  and  workshops  at  which 
alternatives  were  constructed  by  the 
public.  A  full  page  display  ad  inviting 
mail-in  comments  was  placed  in 
newspapers  in  Medford,  Grants  Pass, 
Ashland,  Gold  Beach,  and  Brookings. 
Special  efforts  were  made  to  contact 
area  industry  and  envirorunental  groups. 
Coverage  by  local  television  and  radio 
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stations  and  newspapers  provided 
additional  information  sharing 
opportunities.  (For  more  discussion  of 
public  involvement  in  the  project 
planning  process,  see  FEIS,  Chapter  II, 
Section  "Akemative  Develepnient 
Process.") 

The  Silver  Fire  Recovery  Projed  DEIS 
was  released  March  21, 19B8.  The  public 
review  period  lasted  until  May  9, 1988. 
The  Siskiyou  National  Forest  received 
alnwst  28.000  responses  to  the  DEIS. 
Responses  are  individual  pieces  of  mail 
Each  rehouse  oantained  one  or  more 
comments  dealing  with  specific  topics. 

Public  response  analysis  described 
what  the  public  bad  said,  as  completely 
and  directly  as  possible.  It  did  not 
assign  any  weights  or  policy 
recommendations.  Decisionmakers  need 
to  he  aware  of  all  values  and  opinions 
expressed.  An  analysis  summary  report 
which  states  whether  public  opinion 
generally  favors,  does  not  favor,  or  is 
divided  on  an  issue  is  valuable,  because 
it  gives  an  overall  view  of  the  public 
response.  However,  public  response  to 
the  DEIS  was  not  a  voting  process,  and 
the  number  of  "votes"  alone  did  not 
prescribe  agency  decisions. 

Responses  included  origmal  letters 
and  cards,  form  letters,  coupons, 
petitions,  and  resolutions.  They  came 
from  47  States,  the  District  of  Columbia, 
and  the  Virgin  Islands.  The  bulk  of 
replies  came  from  Oregon  (22,736). 
followed  by  California  (1.309J,  and 
Washington  (910). 

Form  letters  and  printed  post  cards 
made  up  the  majority  of  responses.  A 
form  letter  released  by  Southern  Oregon 
Timber  Industries  Association  (SOTIA), 
promoting  selvage  of  burned  limber, 
made  up  the  largest  group  of  a  single 
type  of  form  letter.  Form  letters  in 
support  of  a  Siskiyou  National  Park  also 
made  up  a  large  group. 

Nmnerous  comments  requested  that 
the  EiS  analyze  an  alternative  which 
included  a  National  Park  containing  part 
or  all  of  the  fire  area.  Some  respondents 
requested  that  the  selected  alternative 
not  preclude  the  option  of  designating  a 
park  in  this  area  in  the  future.  The 
establishment  tif  a  National  Park  is  a 
land  allocation  issue  which  is  outside 
the  scope  of  this  project  EIS.  The 
maintenance  of  present  conditions  was 
considered  and  fully  analyzed  in 
Alternatives  A  and  ).  The  selected 
alternative  does  not  preclude  the 
establishment  of  a  park,  by 
Congressional  action,  on  the  Siskiyou 
National  Forest  at  a  future  time. 

Many  respondents  expressed  the 
conviction  that  the  volume  of  fire-killed 
timber  salvaged  in  this  project  should  be 
offset  by  a  reduction  of  green  timber 
volume  harvested  on  the  Forest.  Existing 


resource  management  plans  do  not 
make  a  distinction  between  fire-killed 
and  green  timber  in  cakulating  the 
maximum  amount  that  can  be  sold 
during  a  period  of  time.  Consequently, 
the  salvage  timber  will  be  included  in 
the  calculations.  The  sell  volume  in 
Alternative  I-Modified  is  consistent  with 
current  resource  plans. 

About  36,(XX)  comments  were  made 
about  the  alternatives  described  in  the 
DEIS.  Each  of  the  alternatives  drew 
some  comments.  The  largest  group 
expressing  support  for  a  particular 
alternative  favored  Alternative  J  (7,593). 
Comments  in  support  of  the  DEIS 
preferred  alternative.  Alternative  1. 
totalled  12S;  those  against  totalled  1,259. 
Comments  totalling  19.949  were  made  in 
support  of  "Operation  Silver  Forest."  a 
maximum-salvage  proposal  promoted  by 
SOTIA  and  included  in  their  form  letter. 

Reforestation  was  the  issue  which 
elicited  the  largest  number  of  comments 
(34,918).  About  97%  of  these  were  on 
SOTIA  form  letters  and  favored  planting 
and  managing  the  area  for  timber 
production. 

Comments  totalling  24.126  addressed 
the  issue  of  recreation.  About  79%  of 
these  were  on  SOTIA  form  letters  and 
supported  development  of  the  area's 
recreation  potential.  About  19%  favored 
maintaining  the  area's  primitive 
character. 

The  question  ef  salvage  harvest  drew 
22J56  comments.  Of  these,  15.167  were 
on  SOTIA  form  letters  and  read. 
"Maximize  salvage  of  fire-killed  timber." 
Comments  totalling  4,459  voiced 
disapproval  of  any  salvage  of  fire-killed 
timber. 

Comments  about  the  issue  ^f  water 
quality/flsheries  totalled  2a484. 
Concerns  ranged  from  a  general 
consideration  of  the  resource  to  specific 
concerns  with  things  such  as 
anadromous  fisheries  and  water 
temperature. 

A  total  of  15,121  comments,  on  SOTIA 
form  letters,  indicated  support  for  road 
construction  in  the  project  area.  Reasons 
given  included  access  for  salvage 
harvest,  future  fire  protection,  and 
recreation  opportunities.  A  total  of  4.680 
comments  apposed  road  construction  for 
salvage  harvest  a  total  of  437  opposed 
road  construction  for  various  other 
reascms. 

The  Oregon  State  Department  of 
Environmental  Quahty  (DEQ)  expressed 
several  concerns  about  streams  and 
watersheds.  These  ooncems  dealt 
specifically  with  stream  sedimentation, 
the  difference  between  resource  impacts 
caused  by  the  fire  and  those  caosed  by 
post-fire  recovery  activities,  stream 
turbidity,  and  temperature  changes. 


In  developing  Alternative  l-Modified, 
the  IDT  considered  the  State's 
comments,  as  well  as  concerns 
expressed  by  members  of  the  public  and 
Forest  Service  management  personnel. 
Hie  IDT  consulted  both  the  State  and 
the  Federal  Environmental  Protection 
Agency  (EPA)  on  watershed 
management  questions. 

The  EIS  was  revised  to  reflect  the 
comments  received  from  the  public  and 
other  agencies.  Changes  made  between 
the  draft  and  Hnal  stages  of  the  EIS 
include  those  discussed  below. 

Illinois  Wild  and  Scenic  River.  Many 
comments  expressed  concern  about 
potential  impacts  of  recovery  activities 
of  the  Illinois  River.  As  a  result,  the  FEIS 
contains  expanded  discussion  about 
this.  Recovery  activities  will  not  be 
injurioBS  to  beneficial  uses,  such  as 
recreation  or  fisheries. 

Antidegradation  Policy.  The 
antidegradation  policy  is  part  of  EPA 
regulations  Tor  implementing  the  Clean 
Water  Act.  Ttie  FEIS  includes  a 
discussion  oT  how  this  poHcy  relates  to 
Ihe  project. 

Turbidity.  The  FEIS  addresses 
tiffbitlity  directly  as  a  water  quality 
parameter  and  standard  separate  from 
sedimentation. 

Water  Temperature  Increases.  Based 
on  our  analysis,  the  selected  alternative 
will  not  cause  any  measurable  water 
temperature  increases.  The  FEIS 
contains  expanded  discussion  on  this 
question. 

Best  Management  Practices.  BMPs  are 
measures  to  protect  beneficial  uses  of 
water.  The  FEIS  includes  Appendix  F 
which  specifies  BMPs  for  this  project. 

Monitoring.  The  FEIS  includes 
Appendix  G  whidh  describes  the 
monitoring  plan  that  will  be  used  to 
evaluate  effectiveness  of  mitigation 
measures  andliow  well  project 
objectives  are  met. 

Public  Participation.  Chapter  V, 
Public  Participation,  which  discusses 
public  involvement  after  publication  of 
the  DEIS,  has  been  added. 
(For  more  information  on  public 
comments  on  the  DEIS  and  Forest 
Service  response  to  these  conunents,  see 
FEIS,  Chapter  V.) 

VIl.  Mitigation  and  Monitoring 

Mitigation  Measures 

Mitigation  measures  are  defined  as 
actions  taken  to  avoid,  minimize, 
reduce,  eliminate,  or  rectify  the  impacts 
of  recovery  activities.  The  measures 
described  in  the  FEIS.  Chapter  II  are 
adopted  as  part  of  my  decision.  All 
practicable  means  to  avoid  or  mtninrize 
environmental  harm  hrom  the  selected 
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alternative  have  been  adopted. 
Important  measures  are  summarized 
below.  For  a  more  complete  overview  of 
the  project  mitigation  measures,  see  the 
accompanying  table,  "Summary  of 
Mitigation  Effectiveness." 
— Streams.  Several  mitigation  measures 
will  be  used  to  minimize  physical 
disturbance  of  streams  and  to  retain 
as  much  forest  canopy  cover  as 
possible.  "No  cut"  buffer  zones 
varying  from  approximately  150  to  200 
feet  will  be  left  on  each  side  of  larger 
streams  (Class  I,  II,  and  III).  Class  IV 
seasonal  streams,  which  are  dry 
during  the  summer,  will  be  protected 
by  leaving  some  trees  in  and  around 
the  stream  banks  and  slopes.  Fire 
downed  trees  would  be  anchored  in 
some  larger  streams  to  retain  instream 
logs  and  maintain  existing  pool  cover. 
To  maintain  large  woody  debris  in 
streams,  contract  provisions  will  be 
used  to  allow  for  evaluation  of  logs  in 
creeks  rather  than  require  their 
removal.  Check  dams  will  be 
constructed  across  some  smaller 
streams  to  maintain  channel  stability 
and  reduce  sediment  transport. 
Seedlings  will  be  planted  in  some 
riparian  areas  to  improve  stream 
shading,  bank  stability,  and  erosion 
control. 
— Wildlife.  Habitat  for  snag  and  cavity 
dependent  wildlife  will  be  managed 
according  to  the  current  "Forest  Snag 
(Wildlife  Tree)  Guidelines."  An 
average  of  at  least  five  standing  live 
or  dead  trees  per  acre  will  be  left.  In 
areas  that  have  low  amounts  of  large 
woody  material,  an  average  of  seven 
trees  per  acre  will  be  left.  All  trees 
will  be  left  within  meadow  complexes. 
Tree  topping  or  girdling  and  bird 
boxes  will  be  used  to  improve  cavity 
nester  habitat.  Special  wildlife  sites 
will  have  site  specific  timber  marking 


to  reduce  the  impact  of  timber  salvage 
on  wildlife.  Selected  roads  will  be 
closed  after  initial  activities  to 
prevent  disturbance  to  wildlife. 

— Supplemental  Fisheries/Watershed 
Areas.  These  areas  extend  Va  mile  on 
each  side  of  the  main  stem  of  Indigo 
and  Silver  Creeks.  Most  of  these  lands 
maintain  mature  and  old-growth 
forest  characteristics  and  are 
important  for  various  resource  values. 
There  will  be  no  harvest  in  any  of 
these  areas;  however,  some  areas  left 
in  an  unstocked  condition  due  to  the 
fire  will  be  planted. 

— Site  Productivity.  An  average  of  at 
least  20  pieces  per  acre  of  large 
woody  material  will  be  left  in  harvest 
areas. 

— Reforestation.  All  salvage  harvest 
areas  on  suitable  ground  will  be 
planted.  Unstocked  lands  which  are 
suitable  for  the  production  of  timber 
and  within  two  miles  of  a  road  will  be 
planted,  whether  harvested  or  not. 
Natural  regeneration  of  conifers  is 
expected  to  occur  in  some  unplanted 
areas.  Regeneration  of  hardwood 
trees  and  shrubs  is  expected  on  most 
forested  lands  within  the  project  area. 

— Erosion  Control.  Erosion  control 
measures,  such  as  seeding  with 
grasses  and  water  channeling,  will  be 
used  to  reduce  soil  movement  firom 
road  cut  and  fill  slopes  and  in  timber 
harvest  areas  where  necessary.  Rock 
will  be  used  on  roads  to  minimize 
surface  erosion  during  storms  and 
winter  haul.  Some  trees  will  be 
contour  felled  to  control  erosion  in 
selected  areas  which  were  intensely 
burned. 

— Trails.  Roads  and  trails  will  be  closed 
when  necessary  for  public  safety. 
Trails  scheduled  to  remain  open  after 
activities  will  be  protected  with 
clauses  in  the  timber  sale  contracts. 
Trail  maintenance  will  remove  hazard 


trees  and  rehabilitate  fire-related 
damage. 
— Visuals.  Exterior  boundaries  of 
salvage  harvest  units  will  be  adjusted 
to  create  irregular,  natural  appearing 
forms.  Road  cut  and  fill  slopes  will  be 
revegetated  to  reduce  visual  contrasts. 
A  "no-cut"  buffer  varying  in  width 
from  100  to  300  feet  will  be  left 
adjacent  to  the  Hobson  Horn-Silver 
Peak  Trail  and  a  300  foot  wide  buffer 
will  be  left  adjacent  to  the  Illinois 
River  Trail'to  minimize  impacts  to 
visual  quality.  Slash  will  be  hand 
piled  within  100  feet  of  the 
Hardscrabble  and  Lazy  Creek  Trails. 
— Port-Orford  Cedar  Root  Disease 
[Phytophthora  lateralis).  The 
objective  is  to  prevent  the  import  of 
the  disease  into  uninfected  areas 
containing  Port-Orford  cedar.  Due  to 
the  accelerated  schedule  of  this 
project,  log  trucks  will  be  hauling 
outside  of  the  normal  operating 
season,  during  wet  weather.  At  these 
times,  log  trucks  and  other  equipment 
using  Road  2512  will  be  washed  to 
prevent  spores  from  being  transported 
when  moving  into  uninfected  areas 
containing  Port-Orford  cedar.  In  one 
stand  along  Road  2600.065,  Port- 
Orford  cedar  will  be  removed  from 
areas  adjacent  to  the  road  to  reduce 
the  chance  of  introducing  the  disease. 
Standard  Contract  Provisions. 
Standard  provisions  will  be  used  in 
timber  sale  and  road  construction 
contracts  to  protect  mining  claim 
improvements;  important  cultural 
resources;  threatened,  endangered,  and 
sensitive  plant  and  wildlife  species;  and 
survey  monuments  and  comer  locations. 

(For  a  more  complete  discussion  of 
mitigation  measures,  see  FEIS,  Chapter 
II.  Chapter  IV.) 
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1/  Mitigation  technique  to  be  implemented 

2/  Environmental  factors  that  would  be  benefited  by  the  mitigation. 

EnvlronmMital  Factors 
1.  Vegetation 
^  T.  E  &  S 

3.  Wildlife 

4.  Soil  and  Geology 

5.  Water  Quality  and  Fisheries 

6.  Visuals  arxJ  Recreation 

7.  Fuels 

3/  Ability  to  implement  the  mitigation  as  planned.  High  (H)  represents  an  'almost  certain*  ability  to  be 
implemented.  Moderate  (M)  denotes  a  'greater  than  75%  certainty'  that  the  mitigation  will  t>e  implememed 
as  planned.  Low  (L)  denotes  a  'less  than  75%'  ability  to  implement  the  mitigation  as  planned. 

4/  Effectiveness  of  the  mitigation  on  the  local  area  where  the  mitigation  is  implemented. 

Effectiveness 

H  -  High 

M  -  Moderate 

L  -  Low 

U  -  Undetermined 

5/  Degree  to  which  the  mitigation  will  be  implemented  descrit>ed  in  acres  or  miles. 

6/  The  effectiveness  of  the  mitigation  to  impact  the  analysis  on  a  project  level. 
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Monitoring  Plan 

Monitoring  is  the  evaluation  of  project 
implementation  to  determine  how  well 
objectives  are  being  met.  as  well  as 
determine  the  effects  of  project 
implementation  on  the  environment.  The 
Forest  Service  will  monitor  this  project 
during  and  after  its  implementation  to 
ensure  that  objectives  are  being  met  and 
to  gather  research  data.  Information 
gathered  in  the  monitoring  plan  will  also 
be  used  to  gauge  appropriateness  and 
timing  of  any  future  entires  and 
necessity  of  follow-up  rehabilitation 
measures.  Monitoring  methods  include 
surveillance,  sampling,  and 
measurement. 

If  preliminary  data  from  monitoring 
indicates  that  laws,  regulations,  or 
stated  objectives  are  not  being  met,  the 
project  will  be  modified  immediately. 
Certain  measures  in  the  monitoring  plan 
are  specifically  designed  to  provide  this 
feedback  during  on-going  operations. 

The  monitoring  plan  addresses  five 
beisic  topics: 

Implementation:  Was  the  project 
completed  according  to  plans? .  , 

Effectiveness:  Did  the  mitigation 
measures  accomplish  what  was 
expected? 

Validation:  Were  assumptions  about 
resource  effects  accurate? 

Research:  Is  there  something  special 
about  this  project  that  could  add  to  our 
general  knowledge? 

Inventory:  Is  there  an  opportunity  to 
expand  or  update  our  resource 
database? 

Following  is  a  summary  of  the 
monitoring  and  research  plan.  (For  a 
more  complete  discussion  of  the 
monitoring  plan,  see  FEIS.  Appendix  G.) 

Rapid  Timber  Recovery 

Inventory  timber  in  fire  areas  to 
gather  data  on  deterioration  and  felling 
breakage  in  flre-killed  timber.  Inventory 
break  beetle  damage  in  fire  areas  to 
gather  data  on  post-fire  insect  mortality. 

Water  Quality  and  Fisheries 

Measure  changes  in  stream 
temperatures,  flow  and  turbidity. 
Examine  stream  channels  for  structural 
changes.  Determine  changes  in  fish 
populations  and  habitat.  Check  width  of 
stream  buffers  and  evaluate  their 
effectiveness. 

Measure  changes  in  landslide  rates. 
Check  landing,  road  building,  and 
logging  practices  to  ensure  that  streams 
are  protected  as  described  in 
prescriptions. 

Site  Productivity 

Evaluate  changes  in  vegetation,  soil, 
and  woody  material  in  burned  areas 
both  with  and  without  recovery 


activities.  Gather  information  to  use  in 
managing  the  burned  ecosystem  and 
determine  whether  we  have  maintained 
site  productivity  in  harvest  units. 

Wildlife 

Evaluate  occupancy  and  suitability  of 
designated  old-growth  habitat  areas  to 
ensure  that  they  are  adequate.  Verify 
that  prescriptions  were  followed  in 
leaving  special  wildlife  site  buffers  and 
wildlife  trees. 

Monitor  peregrine  falcon  pair  in  area 
to  ensure  they  are  not  disturbed  by 
harvest  activity. 

Reforestation 

Pre-planting  stand  exams  are  in 
progress.  Post-salvage  planting  will 
begin  in  spring  of  1989.  Establish  new 
stands  within  five  years  of  harvest. 

Recreation  and  Visuals 

Evaluate  changes  in  viewsheds  over 
time.  Verify  that  trail  buffer 
prescriptions  were  followed.  Evaluate 
whether  or  not  the  prescriptions  met 
objectives. 

VIIL  Implementation 

The  project  is  divided  into  four 
transportation  areas,  based  on 
transportation  systems,  and  includes 
twelve  separate  timber  sales.  Specific 
locations  and  details  are  available  in  the 
sale  implementation  records  at  the 
Galice  and  Gold  Beach  Ranger  Districts 
and  at  the  Siskiyou  National  Forest 
Supervisor's  Offlce. 

Some  salvage  harvest  units,  totaling 
approximately  3000  acres,  are  being 
offered  as  optional  units.  These  are  units 
of  low  economic  return.  All  would  be 
helicopter  yarded  and  generally  have 
long  flight  distances  and  low  volumes. 
They  can  be  included  in  barest  activities 
by  agreement  with  the  Forest  Service  if 
the  sale  purchaser  so  wishes.  The 
optional  units  would  be  paid  for  at 
current  contract  rates  and  would  be 
subject  to  the  same  contract  provisions 
as  other  units. 

The  analysis  of  all  environmental 
effects  includes  the  effects  of  harvesting 
these  optional  units.  Two  economic 
analysis  were  completed,  one  with  the 
optional  units,  and  one  without.  The 
estimated  total  volume  of  all  sales  is  157 
MMBF  with  the  optional  units  and  145 
MMBF  without.  Estimated  acres  and 
volume  to  be  harvested  are  listed  in  the 
accompanying  table.  All  figures  have 
been  rounded  and  are  approximate. 

The  Forest  Service  has  continued 
survey,  design,  and  field  layout  work  on 
the  Silver  Fire  Recovery  Project  while 
making  the  choice  of  a  selected 
alternative.  No  permanent,  on-the- 
ground  changes  were  made  during  this 


period.  Most  of  the  work  consisted  of 
such  tasks  as  flagging  boundaries  and 
surveying  road  locations. 

This  work  was  done  with  the  full 
knowledge  that  some  or  all  of  it  might 
not  be  used.  Due  to  the  urgency  of 
recovery  operations,  it  was  not  feasible 
to  interrupt  field  work  until  selection  of 
the  alternative  documented  in  this 
Record  of  Decision  was  made. 

As  actual  field  layout  of  salvage  sales 
progressed,  there  was  some  additional 
refinement  of  resource  data.  Layout  of 
some  units  and  roads  was  adjusted 
where  needed,  in  order  to  reduce  the 
environmental  effects  of  activities. 
Although  there  may  be  slight 
discrepancies  between  actual  unit 
boundaries  and  the  selected  alternative 
maps,  all  of  the  actual  layout  on  the 
ground  is  within  the  area  for  which  site 
specific  analysis  was  done  in  the  FEIS. 

The  extension  of  the  Bald  Mountain 
Road  is  essential  to  this  project.  This 
extension  provides  access  to  portions  of 
the  Chinaman  Hat  and  North  Silver 
transportation  areas,  in  addition  to  the 
Bald  Mountain  transportation  area,  for 
rehabilitation  and  salvage  harvest.  In 
the  selected  alternative,  several  roads 
feed  into  the  Bald  Mountain  Road.  Only 
a  portion  of  the  Bald  Mountain  Road 
itself  is  part  of  an  individual  salvage 
sale.  Completion  of  this  road  is  critical  if 
Alternative  I-Modified  is  to  be 
implemented  as  planned.  For  these 
reasons,  a  public  works  contract  will  be 
awarded  for  construction  of  this  road. 
All  other  roads  will  be  built  as  part  of 
individual  timber  sale  contracts. 

The  public  works  contract  has  already 
been  advertised  in  trade  journals,  and 
bids  will  opened  June  26, 1988.  The 
Forest  Service  expected  to  award  the 
contract  by  July  11, 1988.  Due  to  the 
urgency  of  completing  this  road, 
preparation  of  contract  documents  was 
begun  before  the  final  selection  of  an 
alternative.  Again,  this  was  with  the  full 
knowledge  that  some  or  all  of  the 
contracts  preparation  work  might  not  be 
used. 

The  Forest  Service  expects 
construction  to  begin  in  the  Bald 
Mountain  Road  in  July,  1988.  The 
required  completion  date  is  October, 
1988. 

Due  to  the  urgency  of  the  Silver  Fire 
Recovey  Project,  implementation  will 
begin  in  July,  1988  and  continue  as 
follows: 
Auction  for  public  works  contract:  June. 

1988 
Award  of  public  works  contract: 

Estimated  July,  1988 
Start  Bald  Mountain  Road  construction: 

Estimated  July,  1968. 


Auction  of  the  12  timber  sales  included 

in  the  project:  July  11. 12. 13. 14;  1988 
Timber  sale  contract  award:  Estimated 

August,  1988 
Start  timber  sale  road  construction: 

Estimated  August,  1988 
Begin  cutting  of  timber  Estimated 

August,  1988 


Finish  all  project  road  construction:  By 

October,  1988 
Finish  haulirtg  logs:  By  December,  1989 
Planting:  Spring,  1988  through  spring, 

1991. 

Some  planting  was  done  in  spring  of 
1988  within  the  bum.  Hie  remaining 


planting  schedule  depends  on  the 
progress  of  recovery  activities  and  the 
availability  of  seedings. 

All  dates  in  the  implementation 
schedule  are  subject  to  change. 
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Salvage  Harvest  Acres  and  Volumes 
Bald  Mountain  Transportation  Area: 


FIRESALVMOe 
8ALENAME 

INCLUDED 
ACRES 

OPfibNAL 

INCLUDED 
VOLUME  (MQF) 

OPTIONAL' 
VOLUME  (MBF) 

North  F*e« 
SMvwForfc 
Silver  Spoon 
Top 

eoQ 
aoo 

400 
100 

200 

aoo 

0 
0 

19,100 

16,800 

14,500 

7,300 

2,500 

3,600 

0 

0 

Total 

1,900 

400 

57.600 

6.100 

Grand  Total 

Acraa:  2,300 

Voluma 

63,900 

a,.         '.■■■  -        ••••■•ij- 


••:i  !;;•-;  i^  .■ 


.U.-A 


Chinaman  Hat  Tranaportatlon  Area: 

FIRE  SALVAGE 
SALE  NAME 

INCLUDED 
ACRES 

OPTIONAL 
ACRES 

INCLUDED 
VOLUME  (MBF) 

OPTIONAL 
VOLUME  (MBF) 

OMOIoiy 

000 

100 

100 
400 

9,900 

1,000 

100 

aoo 

Total 

700 

500 

10,500 

400 

Grand  Total 

Acraa:  1,^UU 

Volumo:  10,900 

indigo  Transportation  Araa: 


FIRE  SALVAGE 
SALE  NAME 

INCLUDED 
ACRES 

OPTIONAL 
ACRES 

INCLUDED 
VOLUME  (MBF) 

OPTIONAL 
VOLUME  (MBF) 

BkM  Indigo 

DaapPurpla 

Hardacrabbia 

200 
300 
200 

200 

700 
0 

5,700 
19,700 
10,200 

2,000 

700 

0 

Total 

700 

900 

35.600 

2.700.,:,..., 

Grand  Total 

Acraa:  1,600 

Voluma:  38.300                       1 

North  Siivar  Transportation  Area: 


FIRE  SALVAGE 
SALE  NAME 

INCLUDED 
ACRES 

OPTIONAL 
ACRES 

INCLUDED 
VOLUME  (MBF) 

OPTIONAL 
VOLUME  (MBF) 

Lazy 

SNvarHog 
Sugar  Mountain 

.900 

1,500 
600 

100 

1.000 

300 

18.600 

14,100 

8.500 

500 

1.500 
500 

Total 

3.000 

1.400 

41.200 

2.500 

Grand  Total 

Acraa:  4,400 

Voluma:  43.700 

PROJECT  TOTAL 

ACRES:  9.500 

VOLUME:  157,000 

All  figuraa  hava  baan  roundad  and  ara  approximata. 
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IX.  Appeal  Rights 

This  decision  is  subject  to  appeal 
pursuant  to  36  CFR  211.16  (published  in 
53  FR  17029,  Friday.  May  13. 1988. 
Notice  of  appeal  must  be  in  writing  and 
submitted  to  the  reviewing  o^cer 
James  F.  Torrence,  Regional  Forester. 
UDSA  Forest  Service,  Pacific  Northwest 
Region.  319  SW  Pine,  PC  Box  3623, 
Portland,  OR  97204-3623. 

The  notice  of  appeal  must  be  filed 
within  30  days  of  the  date  of  this 
decision.  An  appeal  will  not 
automatically  stop  implementation.  A 
stay,  if  granted,  stops  initial 
implementation  of  the  decision  while 
appeal  is  considered  on  its  merits.  A 
request  for  stay  must  accompany  the 
notice  of  appeal,  and  a  copy  must  be 
simultaneously  provided  to  the  Forest 
Supervisor. 

Under  40  CFR  1506.10.  a  30  day  review 
period  is  required  after  publication  of 
the  FEIS  before  a  decision  can  be  made 
on  the  proposed  action.  The  EPA  has 
granted  a  waiver  of  this  30  day 
requirement  under  S  1506.10,  which 
states  "an  exception  to  the  rules  on 
timing  may  be  be  made  in  the  case  of  an 
agency  decision  which  is  subject  to  a 
formal  internal  appeal."  Richard  E. 
Sanderson  of  the  EPA.  in  explaining  his 
decision  to  grant  the  waiver,  states, 
"Based  upon  the  outstanding  job  that 
your  agency  has  done  to  encourage 
public  participation  in  your  decision- 
making process,  and  the  existence  of  a 
formal  Forest  Service  appeal  process,  I 
believe  that  a  30  day  wait  period  *  *  * 
is  unnecessary  in  this  case  and  that 
adequate  safeguards  for  the  public  to 
participate  in  the  full  NEPA  process  are 
in  place." 

Date:  |uiy  8. 198& 
Ronald  |.  McCormick. 

Forest  Supervisor,  Siskiyou  National  Forest. 
[FR  Doc.  88-15612  Filed  7-12-88;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

[C-614-501] 

low-Fuming  Brazing  Copper  Rod  and 
Wire  From  New  Zealand;  Preliminary 
Results  of  Countervailing  Duty 
Administration  Review 

agency:  Intemational  Trade 

Administration,  Import  Administration; 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 


summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  low-fuming 
brazing  copper  rod  and  v^re  from  New 
Zealand.  We  preliminarily  determine  the 
total  bounty  or  grant  to  be  2.42  percent 
ad  valorem  for  the  period  August  1, 1986 
through  July  31. 1987. 

EFFECnVE  DATE:  July  13. 198a 

FOR  FURTHEa  INFORMATION  CONTACT: 

Lorenza  Olivas  or  Bernard  Carreau, 
Office  of  Compliance,  Intemational 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  9, 1987,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
46637)  the  final  results  of  its  last 
administrative  review  of  the 
countervailing  duty  order  on  low-fuming 
brazing  copper  rod  and  wire  from  New 
Zealand  (50  FR  31638,  August  5, 1985). 
On  August  20, 1987,  the  respondent, 
McKedhnie  Bros.  (N.Z.)  Ltd.,  requested 
in  accordance  with  19  CFR  355.10  an 
administrative  review  of  the  order.  We 
published  the  initiation  on  September 
21, 1987  (52  FR  35466).  The  Department 
has  now  conducted  that  administrative 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930  ("the 
Tariff  Act"). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classiHcation  based  on 
the  intemational  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  the  Harmonized  System 
("HS").  In  view  of  this,  we  are  providing 
both  the  appropriate  Tariff  Schedules  of 
the  United  States  Annotated  ('TSUSA") 
item  numbers  and  the  appropriate  HS 
item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUSA,  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(8)  as  well  as  the  TSUSA  item 
number(sj  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies,  and  petitioners  may 


contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

Imports  covered  by  the  review  are 
shipments  on  New  2^aland  low-fuming 
brazing  copper  rod  and  wire,  principally 
of  copper  and  zinc  alloy  ("brass"),  of 
varied  dimensions  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 
bare  or  flux-coated.  The  chemical 
composition  of  the  products  under 
investigation  is  defined  by  Copper 
Development  Association  standards  680 
and  681.  Such  merchandise  is  currently 
classifiable  under  items  612.6205. 
612.7220  and  653.1500  of  the  TSUSA. 
These  products  are  currently  classifiable 
under  HS  item  numbers  7407.2150. 
7408.2100,  8311.3060  and  8311.9000. 

The  review  covers  the  period  August 
1. 1986  through  July  31. 1967  and  17 
programs.  McKechnie  Metal  Products 
Limited  ("MMP")  was  the  only  known 
exporter  of  low-fuming  brazing  copper 
rod  and  wire  ("LFB")  to  the  United 
States  during  the  period  of  review. 

Analysis  of  Programs 

(IJEMDTI 

Under  the  Export  Market 
Development  Taxation  Incentive 
("EMDTI").  established  in  the  1979 
Amendment  to  the  Income  Tax  Act  of 
1976,  exporters  may  receive  tax  credits 
for  a  certain  percentage  of  their  export 
market  development  expenditures. 
Qualifying  expenditures  include  those 
incurred  principally  for  seeking  and 
developing  new  markets,  retaining 
existing  markets,  and  obtaining  market 
information.  An  exporter  who  takes 
advantage  of  this  tax  credit  may  not 
deduct  the  qualifying  expenditures  as 
ordinary  business  expenses  in 
calculating  taxable  income.  Because  this 
tax  credit  is  limited  to  exporters,  we 
preliminarily  determine  that  it  confers  a 
bounty  or  grant.  MMP  claimed  a  67.5 
percent  EMDTI  tax  credit  on  LFB 
exports  to  the  United  Stastes  on  its  tax 
return  filed  in  the  review  period. 

To  calculate  the  benefit,  we  compared 
the  difference  in  the  tax  liability 
between  claiming  67.5  percent  of  the 
expenditures  as  a  tax  credit  and 
deducting  those  expenditures  as 
ordinary  business  expenses.  The  normal 
corporate  tax  rate  in  New  Zealand  in 
the  period  covered  by  the  tax  retum 
filed  during  the  review  period  was  45 
percent.  Since  exporters  may  claim  a  tax 
credit  of  67.5  percent  but  may  not  deduct 
the  expenditures  in  calculating  taxable 
income,  the  net  benefit  to  the  exporters 
is  22.5  percen  of  the  qualifying 
expenditures. 
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Therefore,  we  took  22.5  percent  of 
MMP's  qualifying  expenditures  relating 
to  LFB  exports  to  the  United  States  and 
allocated  that  amount  over  the  f.o.b. 
value  of  exports  of  this  merchandise  to 
the  United  States  during  the  period  of 
review.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.14  percent  ad  valorem  for  the 
period  August  1, 1986  through  July  31, 
1987. 

(2)EPTI 

Under  the  Export  Performance 
Taxation  Incentive  ("EPTI"),  exporters 
are  entitled  to  receive  a  tax  credit  based 
on  the  fxyh.  value  of  qualifying  goods 
exported  under  section  156A  of  the 
Income  Tax  Act  of  1976.  Credits  are 
available  as  a  deduction  against  income 
tax  payable.  If  the  tax  credit  exceeds  the 
income  tax  payable,  the  taxpayer 
receives  the  difference  in  cash. 

The  rate  of  the  tax  credit  depends  on 
the  predetermined  value-added  category 
into  which  the  product  falta.  LFB  falls 
under  category  C,  for  which  the 
corresponding  rate  was  2.275  percent  in 
the  period  of  review.  The  amount  of  the 
tax  credit  is  calculated  by  multiplying 
that  rate  by  the  f.o.b.  value  of  exports. 
Because  this  tax  credit  is  limited  to 
exporters,  we  preliminarily  determine 
that  it  confers  a  bounty  or  grant  MMP 
claimed  EPTI  tax  credits  on  LFB  exports 
to  the  United  States  in  the  review 
period. 

EPTI  tax  benefits  are  earned  on  a 
sale-by-sale  basis  at  uniform  tax  credit 
rates  established  for  specific  years. 
Because  a  firm  can  precisely  calculate 
its  EPTI  benefit  for  each  export  sale  at 
the  moment  the  sale  is  made  and 
because  this  credit  is  not  subject  to 
change  depending  on  the  firm's  ultimate 
tax  liability,  we  calculate  the  benefit 
from  this  program  on  a  credit-as-eamed 
basis.  Using  the  EPTI  rate  applicable  to 
LFB  exports  made  during  the  period  of 
review,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  2.275 
percent  ad  valorem  for  the  period 
August  1, 1986  through  July  31, 1987. 

Because  the  New  Zealand  government 
reduced  the  EPTI  tax  credit  rate  to  zero 
in  the  tax  year  ending  March  31. 1986, 
we  preliminarily  determine,  for  purposes 
of  cash  deposits  of  estimated 
countervailing  duties,  the  benefit  from 
this  program  to  be  zero. 

(3)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  MMP  did  not  use  them  during  the 
review  period: 

(aj  Increased  Exports  Taxation 
Incentive; 

(b)  Regional  Investment  Allowance: 


(c)  Export  Investment  Allowance; 

(d)  Industrial  Development  Plan 
Investment  Allowance: 

(e)  Export  Programme  Grant  Scheme: 

(f)  Export  Programme  Suspensory 
Loan  Scheme; 

(g)  Export  Credits  from  the 
Development  Finance  Corporation: 

(h)  Export  Suspensory  Loans; 

(i)  Regional  Development  Investment 
Incentives: 

(jl  Research  and  Development 
Assistance; 

(k)  Exemption  from  Import  Duties  and 
Sales  Taxes: 

(1)  Export  Production  Assistance 
Scheme: 

(m)  Export  Promotion  from  the  Export- 
Import  Corporation: 

(n)  Flexible  Incentives  Under  the 
Investment  Unit  of  the  Department  of 
Trade  and  industry;  and 

(o)  Regional  Development 
Investigation  Grant  Scheme. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  2.42  percent  ad  valorem 
for  the  period  Axigust  1, 1966  through 
July  31. 1967. 

The  Department  intends  to  instruct 
the  Customs  Service  to  assess 
countervailiiig  duties  of  2.42  peceni  of 
the  f.ab.  invoice  price  on  all  shipments 
of  this  merchandiiBe  exported  on  or  after 
August  1, 1966  and  on  or  before  July  31. 
1987. 

The  termination  of  the  EPTI  tax 
program  reduces  the  total  estimated 
bounty  or  grant  to  0.14  percent  ad 
valorem,  a  rate  we  consider  to  be  de 
minimis.  Therefore,  the  Department  will 
instruct  the  Customs  Service  not  to 
collect  cash  deposits  of  estimated 
coontervailiag  duties  on  any  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review.  This  deposit  waiver  shall  remain 
in  effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request 
disclosure  and/or  a  hearing  within  7 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  from  the  date  of  publication  or  the 
next  workday  following.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  induding  the 
results  of  its  analysis  of  issues  raised  in 


any  such  written  comments  or  at  a 
heariog. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.a  1675(a)(1)) 
and  19  CFR  355.ia 
JanW.MMM. 
Assistant  Secretary.  Import  Administration. 

Date:  |uly  7, 19B8. 
|FR  Doc.  8&-1569S  Filed  7-12-88;  8:4S  am] 
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National  Ocaanlc 
Administration 


and  Atmospharic 


Western  PacMc  Fishary  Management 
CouncW;  Public  UmVng 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  Pelagics  Fishery 
Plan  Monitoring  Team  will  convene  a 
public  meeting  on  July  18, 1988,  at  1:30 
p.m.,  at  the  CouncU's  office  (address 
below),  to  focus  on  the  fishery 
management  plan  for  pelagic  species  in 
the  Western  Pacific  Region.  Agenda 
items  include  review  of  the  modules  for 
the  first  Annual  Report  of  the  Western 
Pacific  Pelagics  Fishery  for  1987.  data 
and  research  needs,  and  discussion  of 
other  Team  business. 

For  further  information  contact  Kitty 
Simonds.  Executive  Director.  Western 
Pacific  Fishery  Management  Council 
1164  Bishop  Sb-eet.  Room  1405. 
Honolulu.  HI  96613:  telephone:  (808)  523- 
1368. 

Dale:  )uly  7, 1888. 
ABBD.TMb«rii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc  88-15680  Filed  7-12-68: 8:45  am] 
■MXMa  coot  SSW-SMI 


National  Ocoanlc  and  Atom^horic 
Administration 

Wastam  Pacific  FlslMry  Managamant 
Couwdt  Pubic  Ms  sdiiO 

AOKNCv:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  Committee  on 
Fishery  Rights  of  Indigenous  People  and 
the  External  Affairs  Committee  of  the 
Office  of  Hawaiian  Affairs  will  convene 
a  Joint  public  meeting  on  July  l.S.  1986.  at 
10  a.m.,  at  the  Western  Pacific  Council's 
office  (address  below).  The  Chairmen  of 
the  joint  conunittees  will  review 
proposals  for  the  native  fishing  rights 
project  for  Hawaii. 


The  proposals  are  for  studies  to 
develop  evidence  for  the  examination  of 
legal  bases  to  grant  preferential 
treatment  to  native  Hawaiian  fishermen 
under  a  limited  entry  management 
regime  fbr  the  bottomfish  fishery  in  the 
Northwest  Hawaiian  Islands  and  for 
other  Excliisive  Economic  Zone 
fisheries.  It  is  anticipated  that  the 
Chairman  will  make  a  recommendation 
at  this  meeting  to  the  Western  Pacific 
Council  for  awarding  a  contract 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  Simonds,  Executive  Director. 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street.  Room  1405. 
Honolulu.  HI  96813;  telephone:  (808)  523- 
1368. 

Dale:  )uly  11. 1988. 
RicJiard  II.  Schaefer. 

Director,  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 

[FR  Due.  88-15908  Filed  7-11-88;  5:05  pm) 

BILUNO  CODE  3S10-22-M 


COMMODITY  FUTURES  TRADING 
COMMBSION 

Coff aa.  Sugar  ft  Cocoa  Exchange 
Proposed  Futures  Contract 

AQENCV:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
previously  published  in  the  Federal 
Register  a  proposal  of  the  Coffee.  Sugar 
&  Cocoa  Exchange  ("CSCE")  for 
designation  as  a  futures  contract  market 
in  the  International  Market  index.  The 
Director  of  the  Division  of  Economic 
Analysis  ("DiAnsion")  of  the  Commodity 
Futures  Trading  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96.  has 
determined  that,  in  this  instance,  an 
additional  period  for  public  comment  is 
warranted. 

DATE:  Comments  must  be  received  on  or 
before  July  28. 198& 

ADDRESS:  Interested  persons  sbottld 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington.  DC  20581. 
Reference  should  be  made  to  the  CSCE 
International  Marlcet  Index  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  Shitts.  Divisi'>n  of  Economic 
Analysis.  Commodity  r  otiu^s  Trading 


Commission.  2033  K  Street  NW.. 
Washigogton.  DC  20561,  (202)  254-7303. 
SUPPLEMENTARY  INFORMATION:  On 

October  22, 1987.  the  Commission 
published  in  the  Fefleral  Register,  for  a 
60-day  comment  period,  a  notice  of 
availability  of  the  CSCE's  proposed 
terms  and  conditions  for  the 
International  Market  Index  futures 
contract  (52  FR  39555).  On  February  5 
and  April  22, 1988,  the  Commission 
republished  in  the  Federal  Register,  for 
30-day  comment  periods,  notices  of  the 
availability  of  the  terms  and  conditions 
of  this  proposed  contract  (53  FR  3420 
and  53  FR  13310).  In  a  July  6, 1988  letter 
to  the  Commission,  the  CSCE  requested 
that  the  Commission  republish  the  terms 
and  conditions  of  the  proposed  contract 
"so  that  the  public  and  other  interested 
parties  may  have  the  opportunity  to 
conHnent  on  the  application."  As  noted, 
the  Director  of  the  Division  has 
determined  that,  for  this  proposed 
contract  an  additional  comment  period 
is  warranted. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission.  2033  K  Street, 
NW,  Washington.  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
CSCE  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.X1 
552)  and  the  Commission's  requlations 
thereunder  (17  CFR  Part  145  {1967J). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Elequests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CSCE  in 
support  of  the  application,  should  send 
such  comments  to  Jean  a.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW.. 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington.  IX^,  on  Jnty  71988. 
Paula  A.  Tosini. 

Director,  Division  of  Economic  Analysis. 
[FR  Doc.  8&-T5651  Filed  7-12-88:  8:45  am] 

BfLUNG  COOC  S3S1-01-a 


DEPARTMENT  OF  DEFENSE 

Advisory  CooncK  on  Dcpandants' 
Education;  Meeting 

AGENCY:  Department  of  Defense 
Dependents  Schools  (DoDDS).  Office  of 
the  Secretary.  DOD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Dependents'  Education.  It 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  under  the  National  Advisory 
Committee  Act.  Although  the  meeting  is 
open  to  the  public,  because  of  space 
constraints,  anyone  wishing  to  attend 
the  meeting  should  contact  the  DoDDS 
coordinator. 

DATE:  August  5, 1988,  9:30  a.m.  to  5  p.m.; 
August  6, 1986.  9  a.m.  to  4:30  p.m. 

ADDRESS: 

August  5, 1988.  The  Pentagon.  Room 

3E869,  Washington.  DC 
August  6. 1966.  Embassy  Suites,  Adams 

Morgan  Room.  1402  South  Eads  Street. 

Arlington.  VA. 

FOR  FURTHER  INFORMATIOM,  CONTACT: 

Ms.  Marilyn  Witcher.  DoDDS.  2461 
Eisenhower  Avenuev  Alexandria. 
Virginia.  22331-1100  (202/325-0867). 

SUPPUEMENTARY  WrONMATKMI  The 

Advisory  Council  on  Dependents' 
Education  is  establisfaed  under  Tide 
XIV.  sectioB  1411.  at  Pub.  L  85-561. 
Defense  DepaKfents*  Edacation  Act  of 
1978.  as  amended  by  tide  XIL  section 
1204(bX3H5).  oi  Pab.  L  9S-14S. 
Department  of  Defense  Authorization 
Act  of  1986  (20  U.S.C,  Chapter  2SA. 
section  929.  Advisory  Council  ob 
Dependents'  Education).  The  Council  is 
co-chaired  by  designees  of  the  Secretary 
of  Defense  and  the  Secretary  of 
Education.  In  addition  to  a 
representative  of  each  of  the 
Secretaries.  12  members  are  appointed 
jointly  by  the  Secretaries.  Members 
include  representatives  of  educationai 
institutions  and  agencies,  professional 
employees  organizations,  unified 
military  commands,  school 
administrators,  parents  of  DoDDS 
students,  and  one  DoDDS  student  The 
Director,  DoDDS.  serves  as  the 
Executive  Secretary  of  the  Council.  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  Defense  and  the  DoDDS 
Director  aboat  effiective  edticational 
programs  and  practices  that  should  be 
considered  by  DoDDS  and  to  perform 
other  tasks  as  may  be  required  by  the 
Secretary  of  Defense.  The  agenda 
includes  information  on  weighted  grades 
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in  relationship  to  honors  and  advance 

placement  courses:  grouping  of  DoDDS 

students  for  National  Merit  Scholarship 

judging:  school  bus  safety;  staff 

development;  programs  to  combat 

teenage  alcohol  abuse;  Talented  and 

Gifted  program;  and  responses  to  the 

reconunendations  made  by  the  Council 

in  its  April  meeting. 

LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

July  a,  1988. 

[FR  Do&  88-15735  Piled  7-12-88: 8:45  amj 

WLLMO  COOC  MM-OI^ 


Office  Of  the  Secretary 

Per  Diem,  Travei  and  Transportation 
Allowance  Conwnlttee,  Correction 

agency:  Per  Diem.  Travel  and 

Transportation  Allowance  Committee, 

DOD. 

ACTION:  Correction  to  publication  of 

changes  in  Per  Diem  Rates. 

SUMMANV:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  a  correction  to  the  Civilian 
Personnel  Per  Diem  Bulletin  Number 
143,  previously  published  in  the  Federal 
Register.  Vol.  53,  No.  63,  pages  10555 
and  10556,  effective  1  April  1988.  The 
corrected  bulletin  lists  changes  in  per 
diem  rates  prescribed  for  U.S. 
Government  employees  for  ofHcial 
travel  in  Alaska.  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  143  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  April  1. 1988. 
SUPPI.EMENTAIIV  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem, 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Per  Diem 
Bulletins  by  mail  was  discontinued 
effective  June  1, 1979.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  change  in  per  diem  rates 
to  agencies  and  establishments  outside 
the  Department  of  Defense. 

The  test  of  the  corrected  Bulletin 
follows: 

Civilian  Personnel  Per  Diem  Bulletin 
Number  143  to  the  Heads  of  the  Executive 
Departments  and  Establishments. 

Subject:  Maximum  Per  Diem  Rafes  for 
OfHcial  Travel  in  Alaska,  tiawaii, 
the  Commonwealths  of  Puerto  Rico 


and  the  Northern  Mariana  Islands 
and  Possessions  of  the  United 
States  by  Federal  Government 
Civilian  Employees. 

1.  This  bulletin  it  issued  in  accordance 
with  Executive  Order  12561,  dated  July  1, 
1966,  which  delegates  to  the  Secretary  of 
Defense  the  authority  of  the  President  in  5 
U.S.  Code  5702(a)  to  set  maximum  per  diem 
rates  and  actual  expense  reimbursment 
ceilings  for  Federal  civilian  personnel 
traveling  on  ofTicial  business  in  Alaska, 
Hawaii,  the  Commonwealths  of  Puerto  Rico 
and  the  Northern  Mariana  Islands,  and 
possessions  of  the  United  States.  When 
appropriate  and  in  accordance  with 
regulations  issued  by  competent  euthority, 
lesser  rates  and  ceilings  may  be  prescribed. 

2.  The  maximum  per  diem  rates  shown  in 
the  following  table  are  continued  from  the 
preceding  Bulletin  Number  142  except  for  the 
cases  identined  by  asterisks  which  rates  are 
effective  on  the  date  of  this  Bulletin  unless 
otherwise  incUcated. 

3.  Each  Department  or  establishment 
subject  to  these  rates  shall  take  appropriate 
action  to  disseminate  the  contents  of  this 
Bulletin  to  the  appropriate  headquarters  and 
field  agencies  affected  thereby. 

4.  The  maximum  per  diem  rates  referred  to 
in  this  Bulletin  are: 


IxcaMy 


Alaska: 

Adak » 

AnakluMik 
Anchoraga 
Akiatuk..... 
'Barrow .... 


Bflttlet 

CoWBay.. 
CokSool.. 
'Collage... 
'Contova.. 


OMingham 

Dutch  Hartxx-Urwlaska. 

'EtrtsonAFB 

Eknondoff 

'Fairbankt 

Ft.  Ricttardson „ 

'Ft.  Wain«*rigM.. 


'Juneau 

Katmi^  Naltonal  Park. 

•Kenal 

'KMctwkan 

King  Salmon  * 

Kodiak _ _. 

'Kolzebue  • 

Kupttfuk  OfMold 

'Muptiy  Dome  ■ 

'Noatak 


Vm)Oi>fm 

'Peterstxjrg __._....».. 

Poifrt  Hope __. .. 

Point  Lay 

Pnidhoe  Bay 

St  Paul  Island — 

Sand  Point 

'Seward _ 

Shamye  AFB  • 

'Shurtgnak 

'Sirtia-Mt  Edgecombe. 


mum 


$25 

140 
12S 
215 
146 
127 
110 
120 
122 
114 
130 
113 
114 
127 
114 
12S 
114 
125 
114 
115 
114 
148 
119 
111 
134 
118 
143 
127 
114 
143 
129 
143 
111 
180 
179 
113 
115 
103 
122 
30 
143 
111 


txjcalily 


'Skagway 

Spmoe  Cape.. 


St  Mary's. 


'Tok 

Umiat 

UnakaklaM. 
VaMu 


WakarLaka.. 

'WrangeN 

YakuM 


AS  Other  LocaWies  ■  «.. 

Guam  Ml 

Hawai: 
Haivaii,  Mandof: 


Other 

Kauai.  Island  of: 
12-20—3-31 

4-1—12-19 „. 

Oahu,  Island  of 
AU  Other  Mands 

Johnston  AloN  » -. 

Midway  Islands ' 

I^orthem  Mariana  Islands: 

Rota 

Saipan 

Tnian 

AH  Other  Wands 

Puerto  RkX): 
Bayamon: 

1 2-1 6—6-1 5 

5-16—12-15 

Carokna: 

12-16—5-15 

5-16-12-15 

Fi^ardo  (InckKtng  LuquiNo): 

12-16—5-15 

5-16-12-15 

Ft     Buchanan     (Ind    6SA 

Center,  GuaynalM): 

12-16—5-15 

6-16—12-15 

Itoosevell  Roads: 

1 2- 1 6—5-15 

5-16—12-15...- 

SatMoaSeca: 

12-16—5-15 

5-16—12-15.. 


Service 


San  Juan  (InckxHng  San  Juan  Coast 
Guard  Unrts): 

1 2- 1 6—5-15 

5-16—12-15 
All  Other  LocaWes. 
Virgin  Islands  of  U.S.: 

12-1—4-30 „ 

5-1—11-30 

Wake  Island* 

AN  Other  Localities .... 


niufTi 


111 

118 

100 

129 

109 

160 

105 

147 

165 

138 

111 

110 

•1 

81 

98 


127 
91 

102 
88 
23 
13 

76 
92 

88 
20 


134 
107 

134 
107 

134 
107 


134 
107 

134 
107 

134 
107 


134 
107 
107 

ISO 

144 

20 

20 


■  Conwnarcial  facilrties  are  not  available.  The  par 
diem  rata  covers  ctiargas  tor  meals  in  available 
ladMtas  pkit  an  addHional  aMowanca  kx  incidential 
expanses  and  will  be  increased  by  Sw  amount  pakl 
lor  Government  quarters  by  the  traveler.  For  Adak, 
Alaska:  on  any  day  whan  Govammant  quarters  sra 
not  used  and  quarters  are  oMainad  at  a  construction 
camp,  a  daMy  kaval  par  diem  aMowanca  of  $69  is 
prescribed  to  cover  the  costs  of  todging.  meals  and 


•Commercial  lactkbes  are  not  avaMabIa  Only  Gov- 
ammom-ownad  and  contractor  operated  quarters 
wtd  mass  are  availabte  at  Ms  ktcaWy.  This  per  dtem 
rate  is  the  amount  necessary  to  dalray  aw  coal  c« 
kxiging,  maais  and  mcMemal  expanaea. 

*0n  any  day  whan  US  GovamMnt  or  contractor 
quarters  and  l)S  Govemmani  or  contractor  massing 
taciMies  are  used,  a  per  dtem  rate  of  Si  3  is  pre- 
scribed to  cover  mean  and  incktenlal  expenses  at 
Shamya  AFB  and  the  loikiwing  Air  Force  Stations: 
Cape  Lisbuma.  Cape  Mowonham,  Cape  Romanzof. 


Clear.  Cold  Bey.  Fort  Yukon.  Galena.  Indian  Moun- 
tain, King  Salmon,  Kotzebue,  Murptiy  Dome,  Sparre- 
vohn,  Tatalina  and  Tin  Oty.  This  rate  will  be  in- 
creased by  the  amount  paid  for  US  Government  of 
contractor  quarters  and  by  $4  for  each  meal  pro- 
cured at  a  commercial  facility.  The  rates  of  per  diem 
prescnt>ed  herein  apply  from  0001  on  tt>e  day  after 
arrival  through  2400  on  the  day  prior  tolt>e  day  of  i 
departure.  . 

♦  On  any  day  wt\en  US  Govemnnent  or  contractor 
quarters  and  US  Goverrwnent  or  contractor  messirtg 
facilites  are  used,  a  per  diem  rate  of  $34  is  pre- 
scribed to  cover  meals  and  incidental  expenses  at 
Amchitka  Island,  Alaska.  This  rate  will  be  increased 
by  the  amount  paid  for  US  Ctovernment  or  contractor 
quarters  and  tjy  $10  for  each  meal  procured  at  a 
commercial  faohty.  The  rales  of  per  diem  prescribed 
hereon  apply  from  0001  on  the  day  after  arrival 
through  2400  on  the  day  prior  to  the  day  of  depar- 
ture 

L.M.  Bynsn, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

June  29. 198a 

|FR  Doc.  88-15630  Filed  7-12-68:  8:45  am] 

BILUttG  CODE  3810-01-a 


Department  of  ttie  Army 

Availatiiiity  of  ttie  Draft  Environmental 
Impact  Statement  for  Army  Family 
Housing  Construction  at  Hetemano 
Military  Reservation,  City  A  County  of 
Honolulu.  HI 

|uly  8. 1988. 

AGENCY:  Deparfoient  of  the  Army.  DoD. 
BACKGINMIMO:  Operating  under  the  U.S. 
Army  Support  Command,  Hawaii 
(USASCH),  the  Directorate  of  Oahu 
Consolidated  Family  Housing  (OCFHO) 
is  responsible  for  the  management, 
operation,  and  maintenance  of  all  18,968 
military  (Army,  Air  Force,  Marine,  and 
Navy)  family  housing  units  on  the  Island 
of  Oahu  (City  &  County  of  Honolulu), 
Hawaii.  In  the  middle  19608^  OCFHO 
determined  there  was  a  need  to  provide 
additional  family  housing  units  due  to 
housing  costs  which  were  among  the 
ht^wst  in  the  U.S.  and  vacancy  rates 
which  were  far  below  the  US.  norm.  In 
1987.  OCFHO  determined  a  long  range 
(thru  FY  1992)  need  for  2,287  dwelling 
units  (DU),  most  of  which  were  needed 
by  the  E-2  to  E-5  iunior  enlisted 
personnel  and  junior  non-commissioned 
officers  (NCO).  Nearly  half  of  those 
housing  needs  were  for  enlisted 
personnel  assigned  to  Army.  Navy  or 
Air  Force  installations  in  the  vicinity  of 
Schofield  Barracks  in  Central  Oahu. 
Hawaii.  The  income  levels  of  low 
ranking  (E-2  to  E^}  enlisted  personnel 
make  the  housing  problem  particularly 
onerous  because  of  the  continuing  need 
to  retain  those  personnel  in  active 
service. 

Due  to  the  short  period  available  for 
planning  this  project,  informal  scoping 
began  in  the  Fall  1986.  The  Army 
published  a  Notice  of  Intent  to  prepare  a 


Draft  Environmental  Impact  Statement 
in  the  {one  23, 1987  issue  of  the  Federal 
Register. 

ACTION:  The  Department  of  the  Army 
announces  that  the  Draft  Environmental 
Impact  Statement  for  Aimy  Family ' 
Housing  CoBstructidn  at  Hriemano 
Military  Reservation,  City  ft  County  of 
Honolulu.  Hawaii  is  available  for  public 
review  and  comment. 

Three  principal  alternatives  are 
addresseid  in  the  DEIS: 

(1)  Construction  of  new  military 
housing  at  the  Helemano  Military 
Reservation  (1,(XX)  and  600  DU 
subaltematives); 

(2)  Construction  of  new  military 
housing  at  alternative  sites  in  the 
Schofield  Barracks  region  of  Oahu;  and 

(3)  No  Action,  which  is  no 
construction  of  any  military  housing  on 
or  off  post  on  Oahu. 

Based  on  a  comparative  analysis  of 
housing  requirements,  radio-frequency 
interference,  utility,  environmental,  and 
social  impacts,  the  600  DU  alternative  at 
Helemano  Military  Reservation  was 
identified  as  the  recommended  plan. 
Current  plans  and  proposed  budgeting 
calls  for  construction  of  200  DU  starting 
in  Fiscal  Year  1988. 140  DU  in  Fiscal 
Year  1989. 150  DU  in  Fiscal  Year  1990, 
and  the  remaining  110  DU  in  Fiscal  Year 
1991.  Each  increment  of  housing  will  be 
accompanied  by  an  infrastructure 
development. 

The  selection  of  the  recommended 
alternative  in  the  DEIS  does  not 
constitute  a  final  decision.  The  Final 
EIS,  as  well  as  comments  submitted  on 
DEIS,  will  be  used  by  the  Army  in 
reaching  a  final  decision.  The  finat 
Record  of  Decision  will  be  made  at  least 
30  days  after  publication  of  the  Final  EIS 
to  allow  public  review  and  comment 

Given  the  "turn-key"  design- 
construction  contracting  procesSi 
supplemental  NEPA  documents  may  be 
prepared  after  contract  award  to 
address  specific  design  details  of  the 
project  aSecting  water  quality  or  other 
significant  environmental  resources. 

Comments  on  the  DEIS  should  be 
submitted  to:  Dr.  James  E.  Maragos, 
Chief,  Environmental  Resources  Section 
(CEPOD-ED-PV).  U.S.  Army  Engineer 
District,  Honolulu.  Building  T-1,  Fort 
Shafter,  HI  96858-5440. 

These  comments  can  be  received  no 
later  than  August  1. 1988,  for 
consideration  hi  the  Final  EIS.  Copies  of 
the  document  may  be  obtained  by 
writing  to  the  above  address  or  by 
calling  (808)  438-2263-8878. 

A  notice  of  Availability  of  this  Draft 
Environmental  Impact  Statement  wiH 
also  be  published  by  the  U.S. 
Environmental  Protection  Agency  (EPAJ 


in  the  Fedoal  Register  and  by  the  local 
Army  command  in  newspapers  or  other 
publicly  circulated  newsletters  in  the 
State  of  Hawaii. 
Lewis  D.  Waller. 

Deputy  for  Environment.  Safety  and 
Occupational Hetdth.  OASA  (ih-t).      ■"■■ 
[FR  Doc.  88-15652  Filed  7-12-88:  8:45  am| 

BILLING  COOe  371(MIS-M 


Defense  Mapping  Agency 

Memtiersliip;  Defense  Mapping 
Agency;  Performance  Review  Board 

agency:  Defense  Mapping  Agency 
(DMA),  DoD. 

action:  Notice  of  membership  of  the 
Defense  Mapping  Agency  Performance 
Review  Board  (DMA  PRB). 

summary:  This  notice  announce  the 
appointment  of  the  members  of  the 
DMA  PRB.  The  publication  of  PRB 
membership  is  required  by  5  U.S.C. 
4314(c)(4). 

The  Board  provides  fair  and  impartial 
review  of  Senior  Executive  Service 
(SES)  performance  appraisals  and 
makes  reconmiendations  regarding 
performance  ratings  and  performance 
awards  to  the  Director.  DMA 
EFFECTIVE  DATE:  August  1. 198a 


FOR  RIRTHEfl  ITOWATION  CONTACT 

Gerald  F.  Pittman,  Defense  Mapping 
Agency.  Civilian  Personnel  Division, 
Bldg.  56,  U.S.  Naval  Observatory. 
Washington,  DC  20305-3000.  telephone 
(202)  653-1581. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C,  4314(c)(4).  the 
following  is  a  standing  register  of 
executives  appointed  to  the  DMA  PRB; 
specific  PRB  panels  will  be  constituted 
from  this  standing  register.  Executive 
listed  will  serve  a  one-year  renewabte 
term,  effective  1  August  1988. 
Berg.  Richard  A.,  Chief.  Advanced 

Technology  Division.  Headquarters, 

DMA 
Brown.  William  J.,  Deputy  Director  for 

Programs.  Production  and  Operations. 

DMA  Hydrographic/Topographic 

Center 
Daugherty.  Kenneth  I..  Director.  DMA 

Systems  Center 
Dierdorff,  Curtis  L.,  Director.  Personnel 

Office.  Headquarters.  DMA 
Finnegan.  Edward  W.,  Deputy  Director 

for  Research  and  Engineering. 

Headquarters.  DMA 
Gilliam.  Penman  R..  Deputy  Director. 

Management  and  Technology. 

Headquarters.  DMA 
Hall  Charles  D-  Deputy  Director  for 

Programs.  Production  and  Operations, 

Headquarters,  DMA 
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Hall.  Robert  H.,  Chief,  Scientific  Data 

Department,  DMA  Hydrographic/ 

Topographic  Center 
Hogan,  William  N.,  Deputy  Director  for 

Programs,  Production  and  Operations, 

DMA  Aerospace  Center 
Jackson,  Mikel  F.,  Assistant  Deputy 

Director  for  Production  and 

Operations,  Headquarters,  DMA 
Krygiel,  Annette  J..  Director. 

Telecommunications  Services  Center 
Labovitz,  Mordecai  Z.,  Director  of 

Acquisition,  Headquarters,  DMA 
Mendez,  ]ohn  M.,  Deputy  Director  for 

Program  Integration  and  Operations. 

DMA  Systems  Center 
Muncy,  L,arry  N.,  Chief,  Scientific  Data 

Department,  DMA  Aerospace  Center 
Peeler,  Paul  L  Jr.,  Technical  Director. 

DMA  Reston  Center 
Phillips,  Earl  W.,  Deputy  Director  for 

Programs,  Production  and  Operations, 

DMA  Reston  Center 
Robinson,  Billy  E.,  Assistant  Deputy 

Director  for  Programming, 

Headquarters,  DMA 
Skidmore,  James  R.,  Technical  Director, 

DMA  Aerospace  Center 
Smith,  Lon  M.,  Technical  Director,  DMA 

Hydropgraphic/Topographic  Center 
Smith,  Robert  N.,  Assistant  Deputy 

Director  for  Plans  and  Requirements. 

Headquarters,  DMA 
Smith,  William  D.,  Chief,  Program/ 

Budget  Division  (Deputy  Comptroller). 

Headquarters.  DMA 
Stuckey,  Maurice  S.,  Technical  Director/ 

Deputy  Director,  DMA,  Combat 

Support  Center 
Vaughn,  John  R.,  Comptroller. 

Headquarters,  DMA 
Ward.  Curtis  B.,  Deputy  Director  for 

Systems  Development,  DMA  Systems 

Center 
L.M.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
July  7. 1988. 
|FR  Doc.  88-15665  Filed  7-12-88:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Student  Financial  Assistance  Advisory 
Committee;  Meeting 

aokncy:  Advisory  Committee  on 

Student  Financial  Assistance, 

Education. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Committee  on  Student  Financial 
Assistance.  This  notice  also  describes 
the  functions  of  the  committee.  Notice  of 
this  meeting  is  required  under  section 


10(a)(2)  of  the  Federal  Advieory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
the  opportunity  to  attend. 
DATtS:  July  20. 1088  beginning  at  1:00 
p.m.  and  ending  at  4:30  p.m.;  July  21, 
1988  beginning  at  9:00  a.m.  and  ending  at 
5:00  p.m.;  and  July  22. 1988  beginning  at 
8:00  a.m.  and  ending  at  1:30  p.m. 
Aoomss:  Radisson  Hotel.  1550  Court 
Place,  Denver,  Colorado  80202. 
POM  nurrHCR  infoimatkni  contact: 
Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance.  Room  4800,  ROB- 
3,  7th  ft  D  Streets,  SW..  Washington.  DC 
20202(202)732-3439. 
SUPPLnMENTARV  INFOWMATIOW:  The 

Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Pub.  L.  100-50  (20  U.S.C.  1098).  The 
Advisory  Committee  is  established  to 
provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters, 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms  and  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  qtiddle-incqiiie 
students. 

The  proposed  agenda  includes: 
Delivery  System  Issues 
Committee  Research  Agenda  and  a 

Report  on  Committee  Organization 

and  Administration 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Advisory  Committee  on  Student 
Financial  Assistance,  Room  4800,  7th 
and  D  Streets,  SW.,  Washington.  DC 
from  the  hours  of  9:00  a.m.  to  5:00  p.m., 
weekdays,  except  Federal  holidays. 

Dated:  July  7. 1988. 
Kenneth  D.  Whitehead. 
Acting  Assistant  Secretary  for  Postsecondary 
Education. 
(PR  Doc.  88-15633  Filed  7-1Z-8B:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodtet  Nos.  EF88-4021-000  et  al.l 

Soutttwestem  Power  Administration, 
et  ai.;  Electric  Rate,  Small  Power 
Production,  and  Interiocldng 
Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Southwestern  Power  Administration 

(Docket  No.  EF88-4021-000] 
July  S.  1968. 

Take  notice  that  on  June  27, 1988,  the 
Under  Secretary.  U.S.  Department  of 
Energy,  submitted  to  the  Commission  for 
conflrmation  and  approval  on  a  fmal 
basis,  pursuant  to  the  authority  vested 
in  the  Commission  by  Delegation  Order 
No.  0204-108.  as  amended  May  30, 1986 
(51  FR 19744),  an  annual  power  rate  of 
$1,810,368  for  Section  3,  Article  II.  of 
Contract  No.  14-02-0001-1124  between 
the  Southwestern  Power  Administration 
and  Sam  Raybum  Dam  Electric 
Cooperative,  Inc.  The  rate  was 
cimfirmad  and  approved  on  an  interim 
basis  by  the  Under  Secretary  of  Energy 
in  Rate  Order  No.  SWPA-20  for  the 
period  July  1, 1988.  through  September 
30. 1991.  and  has  been  submitted  to  the 
Commission  for  confirmation  and 
approval  on  a  final  basis  for  the  same 
period.  The  rate  supersedes  the  annual 
power  rate  of  $1,715,040  which  the 
Commission  approved  effective  March 
13. 1987.  under  Docket  No.  EF  86-4021- 
000.  The  annual  rate  of  $1,810,368  is 
based  on  the  1987  Revised  Power 
Repayment  Study  for  Sam  Raybum  Dam 
and  represents  an  annual  increase  in 
revenue  of  $95,328.  or  5.8  percent  to 
recover  increased  operating  expenses. 

Comment  date:  July  19. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  ft  Light  Company 

(Docket  No.  ER8fr-t91-000| 
July  5. 198& 

Take  notice  that  on  June  29. 1988. 
Florida  Power  ft  Light  Company  (FPL) 
tendered  for  filing:  (1)  A  Contract  for 
Interchange  Service  Between  Florida 
Power  ft  Light  Company  and  City  of 
Tallahassee,  Florida  (Contract);  and  (2) 
Cost  Support  Schedules.  C,  F.  and  G 
(together  with  Cost  Support  Schedule  F 
Supplements)  which  support  the  daily 
capacity  charges  for  sales  under  Service 
Schedule  B  (Short-Term  Firm 
Interchange  Service)  of  the  Contract. 
The  Contract  has  been  executed  by  both 
parties. 

FPL  respectfully  waiver  of  the 
Commission's  notice  requirements  so 
that  the  proposed  Contract  and  Cost 
Support  Schedules  C.  F,  and  G  (together 
with  Cost  Support  Schedule  F 
Supplements)  may  become  effective  on 
July  1, 1988.  According  to  FPL,  a  copy  of 
this  niing  was  served  upon  the  City  of 
Tallahassee,  Florida  and  the  Florida 
Public  Service  Commission. 

Comment  date:  July  19, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notire. 
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3.  Union  Electric  Company 

I  Ducket  No.  ER88-489-000] 
)uly  5. 1988. 

Take  notice  that  on  June  27, 1988, 
Union  Electric  Company  tendered  for 
filing  a  Wholesale  Electric  Service 
Agreement  and  Transmission  Service 
Agreement  both  dated  June  1, 1988  and 
Transmission  Service  Transaction  1. 
dated  May  27, 1988,  with  the  City  of 
Jackson.  Mo.,  providing  for  the  sale  of  . 
electric  service  and  the  transmission  of 
power  and  energy  from  other  sources. 

Comment  date:  July  19. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

4.  Southwestern  Public  Service 
Company 

■  Docket  No.  ER88-490-000] 
|uly  5.  1988. 

Take  notice  that  on  June  28, 1988, 
Southwestern  Public  Service  Company 
(Southwestern)  tendered  for  filing  an 
Experimental  Interruptible  Irrigation 
Rider  applicable  to  its  full  requirements 
electric  service  tariff  for  Roosevelt 
County  Electric  Cooperative. 
Incorporated  (Rate  Schedule  No.  95). 

Copies  of  the  filing  were  served  upon 
Roosevelt  County  Electric  Cooperative. 
Incorporated  and  the  New  Mexico 
Public  Service  Commission. 

Comment  date:  July  19, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Portland  General  Electric  Company 

(Docket  No.  ER-88-487-000| 
July  5. 1988. 

Take  notice  that  on  June  27, 1988, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Sales 
Agreement  with  the  Northern  California 
Power  Agency  (NCPA)  for  the  sale 
during  a  five-month  period  beginning  on 
January  1, 1988,  of  up  to  91,175  MWh  of 
firm  energy  deliverable  at  rates  not  in 
excess  of  25  MW  per  hour.  Upon  mutual 
agreement  of  all  parties,  NCPA  may 
assign  a  portion  of  their  energy  delivery 
to  Sacramento  Municipal  Utility  District. 

The  contract  rates  for  energy  to  be 
sold  are  based  upon  PGE's  incremental 
cost  of  production  plus  an  additional 
amount  for  fixed  charges  (not  exceeding 
fully  distributed  fixed  charges]  plus  the 
costs  of  transmission. 

PGE  states  the  reason  for  the 
proposed  Sales  Agreement  is  to  allow  it 
to  recover  a  portion  of  its  fixed  charges 
applicable  to  certain  of  its  thermal 
generating  resources  during  a  short 
period  of  time  when  such  thermal 
resources  are  not  required  for  its  system 
loads. 

PGE  requests  an  effective  date  of 
January  1, 1988  and  therefore  requests  a 


waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  Tiling  have  been  served 
upon  the  Northern  California  Power 
Agency,  the  Sacramento  Municipal 
Utility  District,  and  the  Oregon  Public 
Utility  Commission. 

Comment  date:  July  19. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  Company  Service.  Inc. 

[Docket  No.  ER8&-4fl8-000| 
July  5, 1988. 

Take  notice  that  on  June  27, 1988. 
Southern  Company  Service.  Inc. 
tendered  for  filing  a  Notice  of 
Suspension,  effective  the  1st  day  of  July. 
1988,  for  the  following  rates  schedules 
and  that  all  performance  of  Southern 
Companies  (Alabama  Power  Company, 
Georgian  Power  Company.  Gulf  Power 
Company,  Mississippi  Power  company 
and  Southern  Company  Service,  Inc.) 
shall  cease: 

1.  The  Unit  Power  Sales  Agreement 
dated  February  25. 1982,  as  amended, 
between  Gulf  States  Utilities  Company 
and  Southern  Companies.  Rate  Schedule 
FERC  No.  60.  effective  February  25, 1982 
and  filed  with  the  Federal  Energy 
Regulatory  Commission  by  Southern 
Company  Services,  Inc. 

2.  Service  Schedule  E  (Long  Term 
Power)  to  the  Interchange  Contract 
dated  February  25, 1982,  as  amended, 
between  Gulf  States  Utilities  Company 
and  Southern  Companies,  Rate  Schedule 
FERC  No.  59,  Supp.  5,  effective 
December  6. 1983  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Southern  Company  Service,  Inc. 

3.  Service  Schedule  R  (UPS 
Replacement  Energy)  to  the  Interchange 
Contract  dated  February  25. 1982.  as 
amended,  between  Gulf  States  Utilities 
Company  and  Southern  Companies, 
Rate  Schedule  FERC  No.  59,  Supp.  10. 
effective  August  26, 1985  and  filed  with 
the  Federal  Energy  Regulatory 
Commission  by  Southern  Company 
Service,  Inc. 

Notice  of  Suspension  and  of  Southern 
Companies'  Cessation  of  Performance 
has  been  served  upon  the  Gulf  States 
Utilities  Company. 

Comment  date:  July  19. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Montaup  Electric  Company 

[Docket  No.  ER88-492-000| 
July  5. 198a 

Take  notice  that  on  June  29, 1988, 
Montaup  Electric  Company  (Montaup] 
tendered  for  filing  a  contract  (Canal 
contract)  which  extends  an  existing  25 
megawatt  unit  sale  to  Braintree  Electric 


Light  Department  (Braintree]  from  the 
Canal  No.  2  generating  unit  under  a  1983 
agreement  due  to  expire  on  October  31. 
1988  (Rate  Schedule  FERC  No.  60). 
Under  the  Canal  contract  the  Company 
agreed  to  convert  the  existing  sale  into  a 
iife-of-unit  sale  commencing  November 
1. 1988  in  exchange  for  Braintree's 
agreement  to  make  a  Iife-of-unit  sale  of 
larger  amounts  of  capacity  from 
Braintree's  Potter  No.  2  combined  cycle 
unit  (Potter  No.  2)  to  Montaup  under 
another,  simultaneously  executed 
contract  (Potter  contract).  The  Potter 
contract,  which  is  not  under  the 
Commission's  jurisdiction,  has  been  in 
effect  since  May  1. 1987.  The  Company 
requests  that  the  Canal  contract  be 
allowed  to  become  effective  according 
to  its  terms  on  November  1. 1988. 

The  Canal  No.  2  unit  is  a  base  load 
oil-fired  unit  with  a  current  net 
capability  of  584  megawatts.  Montaup 
has  a  50%  ownership  interest  in  the  unit. 
The  Potter  No.  2  unit  is  a  cycling  unit 
which  presently  bums  oil.  Current  plans 
call  for  its  conversion  to  gas-fired 
operation  in  1989.  It  has  a  net  capability 
of  87  megawatts  and  it  is  100%  owned 
by  Braintree.  The  exchange  of  capacity 
in  these  two  units  as  embodied  in  the 
Canal  and  Potter  contracts  evolved  over 
the  course  of  negotiations  which 
commenced  in  early  1987. 

The  energy  charges  in  the  Canal  and 
Potter  contracts  are  designed  to  recover 
fuel  costs  as  actually  fncnrred.  The    ^  .._ 
demand  charges  are  negotiated.  The 
exchange  is  expected  to  improve  the 
generation  mix  of  each  party  to  the 
exchange  and  to  result  in  net  savings  to 
its  ratepayers. 

Comment  date:  July  19. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Golden  Spread  Electric  Cooperative, 
Inc. 

[Docket  No.  ES86-4S-0001 

July  6. 1988. 

Take  notice  that  on  June  24, 1988.  the 
Golden  Spread  Electric  Cooperative,  Inc. 
("Golden  Spread")  filed  an  application 
seeking  an  order  under  section  204  of 
the  Federal  Power  Act  granting  Golden 
Spread  authorization  to  issue  securities 
maturing  one  year  or  less  after  the  date 
of  insurance,  in  an  aggregate  amount  not 
exceeding  $30  million  at  any  time,  to  be 
issued  from  time  to  time  prior  to  July  31. 
1990. 

Comment  date:  July  22, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Gaston  County,  North  Caroluia 

[Docket  No.  QFB&-420-000| 
July  6, 1988. 

On  )une  20. 1988.  Gaston  County. 
North  Carolina  (Applicant),  of  212  West 
Main  Street,  Gastonia,  North  Carolina 
28053  submitted  for  Tiling  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Gastonia,  North 
Carolina.  The  facility  will  consist  of  400 
ton-per-day  municipal  solid  waste-fired 
steam  generators  and  a  single  steam 
turbine-generator  set.  The  net  electric 
power  production  capacity  will  be  8.5 
megawatt.  The  primary  energy  source 
will  be  biomass  in  the  form  of  municipal 
solid  waste.  Oil  may  be  used 
periodically  for  start-up  purposes. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  UtUiCoip  United  Inc. 

(Docket  No.  ES88-46-000] 
(uly  7. 198a 

Take  notice  that  on  June  20. 198a 
UtiliCorp  United  Inc.  ("Applicant")  filed 
an  application  seeking  an  order  under 
section  204(a)  of  the  Federal  Power  Act 
authorizing  the  Applicant  to  issue  up  to 
and  including  2,000,000  shares  of 
common  stock,  par  value  $1.00,  and  for 
exemption  from  the  competitive  bidding 
and  negotiated  placement  requirements. 

Comment  date:  July  28, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Loit  D.  Cuhall. 

Acting  Secretary. 

(FR  Doc.  88-15631  Filed  7-12-88:  8:45  ami 

WLUNO  cooc  trir-oi-M 


(ProiMt  Na  4636-001] 

Hydro-Development  Group,  Inc.; 
Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

July  7, 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
application  for  exemption  from  license 
listed  below  and  has  assessed  the 
environmental  impacts  of  the  proposed 
development. 


LICENSE 

.^P«>(enNo 
4eJ6-001 

Protect  name 

Stale 

Water  bo<ty 

Nearoat  lo»»n  or  courrty 

AppicwM 

1  Long  Falls  Project .... 

NY 

Black  River „ 

ViMage  o(  West  Cartnage 

Hydro-Oevetopment  Group.  Inc. 

An  Environmental  Assessment  (EA) 
was  prepared  for  the  above  proposed 
project.  Based  on  independent  analysis 
of  the  above  action  as  set  forth  in  the 
EA,  the  Commission's  staff  concludes 
that  this  project  would  not  have 
significant  effects  on  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  for  this 
project  will  not  be  prepared.  Copies  of 
the  EA  are  available  for  review  in  the 
Commission's  Division  of  Public 
Information.  Room  1000.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426. 

Lois  D.  Cashetl, 
Acting  Secretary. 

[FR  Doc.  88-15641  Filed  7-12-88;  8:45  am] 
mXINQ  COOE  S717.«1-M 


[Docket  No*.  CPS7-131-001  and  CP87-132- 
001) 

Tennessee  Gas  Pipeline  Co.;  Ocean 
State  Power  Project;  Availability  of 
Final  Environmental  impact  Statement 

July  8. 1988. 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC),  in  cooperation  with 
the  State  of  Rhode  Island  Office  of 
Intergovernmental  Relations  (OIR),  has 
made  available  a  final  environmental 
impact  statement  (FEIS)  on  the  natural 
gas  pipeline  facilities  proposed  in  the 
above-referenced  dockets,  and  a  related 
proposal  to  construct  a  500-megawatt 
power  plant  in  northwestern  Rhode 
Island. 

The  FEIS  was  prepared  under  the 
dirction  of  the  FERC  and  OIR  staffs  to 
satisfy  the  requirements  of  the  National 
Environmental  Policy  Act  and  the  Rhode 
Island  Energy  Facility  Siting  Act.  The 
staff  has  determined  that  approval  of 
the  proposed  project,  with  appropriate 
mitigating  measures  including  receipt  of 
all  necessary  permits  and  approvals. 


would  have  limited  adverse 
environmental  impact.  The  FEIS 
evaluates  alternatives  to  the  proposals. 

The  proposed  action  involves 
construction  and  operation  of  a  new 
natural  gas-fired,  combined-cycle  power 
plant  which  would  be  located  on  a  40.6- 
acre  parcel  in  the  town  of  Burrillville, 
Rhode  Island.  The  proposal  includes 
construction  of  a  10-mile  pipeline  to 
transport  process  and  cooling  water  to 
the  plant  from  the  Blackstone  River,  and 
a  7.5-mile  pipeline  to  deliver  No.  2  fuel 
oil  to  the  site  for  emergency  use  when 
natural  gas  may  not  be  available. 

The  natural  gas  pipeline  facilities 
covered  in  the  FEIS  include  a  total  of 
25.5  miles  of  30-inch  diameter  looping  in 
5  separate  segments  located  adjacent  to 
existing  gas  transmission  pipelines  in 
New  York  and  Massachusetts,  and 
approximately  11  miles  of  new  20-inch- 
diameter  pipeline  in  Massachusetts  and 
Rhode  Island.  The  FEIS  includes 
analysis  of  an  additional  7,700 
horsepower  of  compression  at  3  existing 
compressor  stations  in  New  York  and 
Massachusetts,  and  a  new  4,500 
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horsepower  compressor  station  in  New 
York. 

The  FEIS  will  be  used  in  the 
regulatory  decision-making  process  at 
the  FERC  and  may  be  presented  as 
evidentiary  material  in  formal  hearings 
at  the  FERC.  While  the  period  for  filing 
motions  to  intervene  in  this  case  has 
expired,  motions  to  intervene  out-of- 
time  can  be  filed  with  the  FERC  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.214(d).  Further, 
anyone  desiring  to  file  a  protest  with  the 
FERC  should  do  so  in  accordance  with 
18  CFR  385.211. 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  the  OIR. 
and  is  available  for  public  inspection  in 
the  FERC's  Division  of  Public 
Information,  Room  1000,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  and  at  the  OIR,  275  Westminster 
Mall,  Providence,  Rhode  Island  02903. 
Copies  have  been  mailed  to  Federal, 
state  and  local  agencies,  public  interest 
groups,  interested  individuals, 
newspapers,  libraries,  and  parties  in  this 
proceeding. 

Additional  copies  of  the  FEIS.  in 
limited  quantities,  are  available  from  the 
FERC's  Division  of  Public  Information  or 
from  Mr.  Lonnie  Lister,  Project  Manager, 
Environmental  Analysis  Branch,  Office 
of  Pipeline  and  Producer  Regulation, 
Room  7312.  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  telephone 
(202)  357-8874  or  FTS  357-8874. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-15701  Filed  7-12-88;  8:45  am] 

BILUNG  COOE  C717-01>«| 


{Docket  tto.  RP88-205-000] 

Alabama-Tennessee  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  7. 1988. 

Take  notice  that  on  June  30. 1988 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee) 
tendered  for  filing  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1: 
Original  Sheet  No.  4A 
Third  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  7 A 
Third  Revised  Sheet  No.  8 
Fourth  Revised  Sheet  No.  11 
Fifth  Revised  Sheet  No.  12 
Second  Revised  Sheet  No.  14 
Third  Revised  Sheet  No.  17 
Second  Revised  Sheet  No.  18 
Second  Revised  Sheet  No.  62 
Second  Revised  Sheet  No.  63 


All  of  the  above  tariff  sheets  are 
proposed  to  become  effective  on  July  1. 
1988. 

Alabama-Tennessee  states  that  the 
foregoing  tariff  sheets  are  being  filed 
pursuant  to  §  2.104(e)  of  the 
Commission's  Regulations,  to  permit  it 
to  recover  take-or-pay  fixed  charges 
which  are  billed  by  its  upstream  pipeline 
supplier(s)  pursuant  to  Order  No.  500. 
Alabama-Tennessee  asserts  that  it  is 
seeking  to  recover  these  costs  on  an 
asbilled  basis.  Original  Sheet  No.  4A  is 
said  to  contain  the  Allocated  Take-or- 
Pay  Charges  attributable  to  the  firm 
jurisdicational  sales  customs  which 
Alabama-Tennessee  is  billed  by 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  According  to  Alabama- 
Tennessee,  it  has  utilized  the  same  base 
and  deficiency  periods  used  by 
Tennessee  in  allocating  the  take-or-pay 
charges  and  all  intemiptible  sales  have 
been  excluded  in  calculating  such 
charges. 

Alabama-Tennessee  proposed  that 
the  Allocated  Take-or-Pay  charges  be 
collected  over  the  six  month  period 
ending  December  31, 1988.  However, 
Alabama-Tennessee  further  states  that 
to  the  extent  Tennessee's  proposal  is 
modified,  it  will  revise  its  tariff  sheets  to 
reflect  such  changes. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  dopies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  July  14, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  8&-15634  Filed  7-12-88;  8:45  am] 

BILUNO  CODE  C717-01-M 


[Docket  Nos.  RP86-207-000  and  RP87-SS- 
003] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

July  7, 1988. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  July  1, 1988.  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1: 

One  Hundred  and  Twenty-Seventh 

Revised  Sheet  No.  16 
Sixteenth  Revised  Sheet  No.  16A2 
Original  Sheet  No.  16B3 
Original  Sheet  No.  16B4 
Original  Sheet  No.  16B5 
Tenth  Revised  Sheet  No.  18 
Third  Revised  Sheet  No.  22C 
Fourth  Revised  Sheet  No.  220 
Sixth  Revised  Sheet  No.  27 
Twelfth  Revised  Sheet  No.  30 
Tenth  Revised  Sheet  No.  31 
Fourth  Revised  Sheet  No.  46E 
Original  Sheet  No.  68C 
Original  Sheet  No.  68D 
Original  Sheet  No.  68E 
Columbia  states  that  the  foregoing  tariff 
sheets  are  being  filed  pursuant  to  Order 
No.  500  to  enable  Columbia  to  recover, 
through  a  combination  of  fixed  monthly 
demand  surcharges  and  a  volumetric 
surcharge,  75  percent  of  approximately 
$375.2  million  of  costs  it  has  incurred  to 
reform  certain  of  its  Southwest  Producer 
contracts.  Columbia  states  that  it  is  also 
submitting  its  instant  tariff  filing,  along 
with  a  separate  compliance  filing,  in 
Docket  No.  RP87-55  as  full  compliance 
with  certain  directives  in  the 
Commission's  June  16. 1988.  Order  on 
Rehearing  issued  in  Docket  Nos.  TA81- 
1-21-028.  et  oL  and  RP87-55-002. 

In  its  tariff  filing,  Columbia  proposes 
to  recover  25  percent  of  the  subject 
contract  reformation  costs  through  fixed 
monthly  demand  surcharges,  to  absorb 
the  same  amount,  and  to  institute  a 
volumetric  surcharge  designed  to 
provide  it  the  opportunity  to  recover  the 
remaining  50  percent  of  the  subject 
costs.  Columbia  proposes  to  amortize 
the  principal  amounts  underlying  both 
the  fixed  demand  surcharges  and  the 
volumetric  surcharge  over  a  five-year 
period  and  to  apply  interest  to  the 
unamortized  balances  in  accordance 
with  18  CFR  154.67.  Columbia  states  that 
in  its  filing  it  does  not  seek  recovery  of 
any  reformation  costs  that  are- 
attributable  to  section  107  gas  supplies 
under  contracts  that  fit  the 
Commission's  imprudence  and  abuse 
findings  in  Docket  Nos.  TA81-1-21.  et 
al..  or  that  are  attributable  to  periods 
prior  to  April  1, 1987. 
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For  purposes  of  the  fixed  monthly 
demand  surcharge,  Columbia  under  the 
proposed  tariff  sheets  would  allocate 
costs  based  on  a  comparison  of  its 
customers'  average  annual  firm  puchase 
levels  for  the  period  1983  through  1986 
with  their  average  annual  firm  purchase 
levels  in  base  period  years  1981  and 
1982.  As  support  for  its  cost  of  service, 
exclusive  of  the  contract  reformation 
costs,  Columbia  incorporates  by 
reference  its  September  30, 1986  section 
4(e)  filing  in  Docket  No.  RP86-168.  et  al. 
as  revised  by  filings  dated  February  27. 
1987.  and  July  31. 1987.  as  well  as 
Columbia  Gulf  Transmission  Company's 
initial  and  revised  Tilings  in  Docket  No. 
RP8ft-167. 

Columbia  states  that  the  proposed  25/ 
25/50  cost-sharing  and  recovery 
mechanism  would  be  applicable  to  the 
total  of  approximately  $375.2  million  of 
contract  reformation  costs  specified  in 
the  filing,  as  well  as  to  costs  in  any 
future  Columbia  filings,  through 
December  31. 1988,  for  recovery  of 
additional  contract  reformation  costs,  or 
take-or-pay  buyout  costs,  designated  for 
recovery  thereunder.  Columbia  requests 
that  the  proposed  tariff  sheets  be 
permitted  to  become  effective  August  1. 
1988. 

Columbia  also  states  that,  in  its  tariff 
filing  and  separate  compliance  filing,  it 
has  complied  with  the  Commission's 
directives  in  the  June  16  Order. 
Columbia  explains  that,  in  accordance 
with  the  June  16  Order,  it  has  identified 
the  one  Columbia  contract,  in  addition 
to  those  listed  in  an  Appendix  to  the 
June  16  Order,  that  fits  the  Commission's 
imprudence  and  abuse  findings,  and  that 
it  has  identified  the  reformation  costs 
attributable  to  NGPA  section  107  gas 
under  all  contracts  that  fit  those 
findings.  In  accordance  with  Ordering 
Paragraph  (C)  of  the  Commission's  June 
16  Order,  the  instant  tariff  sheets,  upon 
becoming  effective,  would  result  in  the 
cessation  of  recovery  of  contract 
reformation  costs  under  Columbia's 
tariff  filing  in  Docket  No.  RP87-55. 
Columbia  also  states  that  all  contract 
reformation  cost  collections  under  the 
Docket  No.  RP87-55  filing,  plus  interest 
through  July  31, 1988,  would  be  credited, 
on  a  customer-by-customer  basis, 
against  such  customer's  share  of  the 
costs  to  be  recovered  by  the  fixed 
monthly  demand  surcharges.  In  the 
event  these  credits  exceed  a  customer's 
allocated  share  of  such  costs,  Columbia 
would  refund  the  excess  to  the 
customer. 

Pursuant  to  %  388.110  of  the 
Commission's  Regulations.  Columbia 
has  requested  that  the  Commission  treat 
certain  contract  reformation  information 


and  data  as  commercially  sensitive  and 
confidential  data,  the  disclosure  of 
which  would  be  harmful  to  Columbia. 
Due  to  the  highly  confidential  and 
proprietary  nature  of  the  information 
contained  in  "Confidential  Binder  A." 
Columbia  submits  that  access  to  the 
contents  thereof  be  limited  to  parties 
other  than  producers,  royalty  owners, 
and  interstate  pipelines  to  this 
proceeding.  Columbia  will  maintain 
copies  of  Confidential  Binder  A  at  its 
Charleston,  West  Virginia,  and 
Washington.  DC,  offices  for  parties 
other  than  producers,  royalty  owners, 
and  interstate  pipelines  to  review, 
subject  to  appropriate  protective 
conditions.  Columbia  submits  that  a 
protective  order  of  the  nature  of  the  one 
issued  by  the  Presiding  Judge  in 
Columbia's  Docket  No.  RP87-55  would 
be  appropriate. 

Copies  of  the  filing,  except 
Confidential  Binder  A.  were  served 
upon  Columbia's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building.  825  North  Capitol 
Street  NE..  Washington,  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
shoald  be  filed  on  or  before  July  15. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashall. 

Acting  Secretary. 

|FR  Doc.  88-19635  Filed  7-12-68:  8:45  am] 

BiLUNQ  COM  mr-oi-n 

(Docket  No.  TQ8«-2-21-0001 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  gas  Tariff 

July  7. 1968. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  June  30, 1988,  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  to  be 
effective  August  1, 1968: 
One  hundred  and  twenty-sixth  Revised 

Sheet  No.  16 
Fifteenth  Revised  Sheet  No.  16A2 
Thirty-fourth  Revised  Sheet  No.  MA 


Columbia  states  that  the  sales  rates 
set  forth  on  One  hundred  and  twenty- 
sixth  Revised  Sheet  No.  16  reflect  an 
overall  decrease  of  18.61(  per  Dth  in  the 
Commodity  rate,  and  overall  increases 
of  $.109  per  Dth  in  the  Demand-1  rate 
and  .65(  per  Dth  in  the  Demand-2  rate. 
In  addition,  the  transportation  rates  set 
forth  on  Fifteenth  Revised  Sheet  No. 
16A2  reflect  a  decrease  in  the  Fuel 
Charge  component  of  .51<  per  Dth. 

The  purposes  of  the  revised  tariff 
sheets  are  to  reflect: 

(1)  A  Current  Purchased  Gas  Cost 
Adjustment  Applicable  to  Sales  Rate 
Schedules: 

(2)  The  continuation  of  certain 
surcharges  which  were  accepted  by  the 
Commission  to  be  effective  during  the 
12-month  period  of  March  1. 1988 
through  February  28, 1989;  and 

(3)  A  Transportation  Fuel  Charge 
Adjustment. 

Columbia's  non-gas  sales  commodity 
rates,  set  forth  on  the  tariff  sheets 
submitted  herewith,  include  15.74  cents 
per  Dth  attributable  to  certain  gas 
purchase  contract  reformation  costs 
incurred  by  Columbia.  On  June  16, 1988, 
the  Commission  issued  an  order  on 
rehearing  of  its  January  19, 1987  orders 
in  Docket  Nos.  TA81-1-21-028,  et  al. 
and  RP87-5S-002  which,  among  other 
things,  directs  Columbia  to  file  revised 
tariff  sheets  in  Docket  No.  RP87-55  to 
eliminate  the  amortization  of 
reformation  costs  attributable  to  NGPA 
section  107  gas  under  certain  contracts 
within  30  days.  Columbia  notes  that  it 
intends  to  make  a  filing  on  July  1. 1988  to 
recover  a  portion  of  its  eligible  contract 
reformation  costs  under  the  procedures 
of  Order  No.  500,  commencing  August  1, 
1988.  The  tariff  sheets  submitted 
therewith  will  reflect  the  elimination  of 
all  reformation  costs  required  by  the 
June  16, 1988  order. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building.  825  North  Capitol 
Street  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission*  s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  July  14, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
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are  on  file  with  the  Conmtission  and  are 

available  for  public  inspection. 

LoisD.CaslieU, 

Acting  Secretary. 

|FR  Doc.  88-15636  Filed  7-12-88: 8:45  am) 

MLUNS  OOOC  •717-C1-H 


I  Docket  No.  RP88-21 1-000] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  Rates  and  Charges 

July  7. 1988. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG")  pursuant  to 
section  4  of  the  Natural  Gas  Act  and 
§  154.63  of  the  Commission's 
Regulations,  filed  on  July  1. 1988, 
proposed  dianges  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1  to  become 
effective  on  August  1. 1988. 

The  proposed  rate  changes  would 
increase  CNG's  revenues  by  $75.8 
million  annually  based  on  a  test  period 
cost  of  service  for  the  twelve  months 
ended  March  31. 1988.  as  adjusted  for 
known  and  measurable  changes  through 
December  31, 1988. 

CNG  states  that  increased  rates  are 
necessary  to  reflect  decreased 
throughput  and  other  billing 
determinants  and  to  recover  increased 
operation  and  maintenance  expenses, 
the  increased  cost  of  money  and  take-or- 
pay  costs  allowable  under  Order  No. 
500.  The  filed  rate  of  return  is  based  on 
a  capitalization  of  34.5  percent  debt  and 
65.5  percent  equity,  with  an  equity 
return  of  15.2%. 

CNG  projects  take-or-pay  buyout  and 
buydown  costs  of  $2a2  million  which  it 
expects  to  incur  by  December  31, 1988. 
CNG  seeks  to  amortize  this  amount  over 
three  years  through  volumetric  rates. 

As  part  of  the  filing,  CNG  also  makes 
various  proposals  to  currently  recover 
the  cost  of  transportation  under 
converted  gas  purchase  agreements  or 
under  new  transportation  agreements 
for  system  supply,  standby  charges  and 
gas  supply  inventory  charges  billed  by 
its  pipeline  suppliers  and  changes  in  the 
Federal  Income  Tax  rate.  CNG  also 
proposes  to  transport  gas  using  its 
capacity  on  third  party  pipelines. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shculd  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.24 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  July  14. 
1988.  Protests  will  be  considered  l^  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filmg  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaaheU. 
Acting  Secretary. 
(FR  Doc.  88-15702  Filed  7-12-88:  8:45  am) 

BILUNQ  COOE  67T7-01-M 


[Docket  No.  TQ88-2-S1-000] 

Great  Lakes  Gas  Transmission  Co., 
Proposed  Changes  in  FERCs  Gas 
Tariff  Purchased  Gas  Adjustment 
Clause  Provisions 

July  8. 1988. 

Take  notice  that  Great  Lakes 
Transmission  Corporation  ("Great 
Lakes"),  on  July  1, 1988.  tendered  for 
fding  Fifteenth  Revised  Sheet  Nos.  S7(i) 
and  57(ii),  and  Second  Revised  Sheet 
No.  57(v)  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  to  be  effective 
August  1. 1988. 

The  above  tariff  sheets  reflect  PGA 
rates  for  the  months  of  August, 
September,  and  October  1968  as 
required  by  Commission  Order  No.  483, 
dated  November  10, 1987,  and  Great 
Lakes'  FERC  Gas  Tariff.  As  permitted 
under  the  transitional  rules.  Great  Lakes 
will  continue  to  reflect  the  surcharge 
rate  filed  on  March  31, 1988,  in  Docket 
No.  TA88-6-51-000  to  be  effective  for 
the  period  May  1, 1988  through  October 
31. 1988  on  Fifteenth  Revised  Sheet  Nos. 
57(i)  and  57[u). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
I*ractice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  18, 198a  Protests  vrill  be 
considered  by  the  Conmtission  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashalL 
Acting  Secretary. 
[FR  Doc  88-15721  Filed  7-12-88:  8:45  am) 

BIUJNO  CODE  «7n-«1-M 


{Docket  No.  TQee-2-46-0001 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

July  7. 196a 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  July  1, 1988.  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  to 
become  effective  August  1, 1988. 

First  Revised  Sheet  No.  23 

Fourth  Revised  Sheet  No.  41 

Kentucky  West  states  that  there  is  no 
change  in  rates  and  that  this  quarterly 
filing  is  made  to  conform  to  the 
Commission  requirements  included  in 
FERC  Orders  No.  483  issued  November 

10. 1987.  and  No.  483-A  issued  March  Z 
1988. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions  and  upon  each  party  on 
the  service  list  of  Docket  No.  RP86-52. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  (Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 

14. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  CasheU. 

Acting  Secretary. 

(FR  Doc.  68-15722  Piled  7-12-88:  a-4S  am) 

nuMG  GOOE  crtr-oi-M 


[Docket  No.  TQ88-2-47-000] 

MIGC,  Inc.;  Proposed  PurctuMed  Gas 
Adjustment  Rate  Change 

July  8. 1988. 

Take  notice  that  on  July  1. 1988. 
MIGC,  Inc.  (MIGC)  tendered  for  filing 
revised  Tariff  Sheet  No.  32  to  its  FERC 
Gas  Tariff  Volume  No.  1.  MIGC  states 
that  the  purpose  of  this  proposed  tariff 
change  is  to  submit  its  first  quarterly 
PGA  filing  pursuant  to  revised  tariff 
provisions  and  regulations  as  filed  in 
Docket  No.  RP88-143-000  pursuant  to 


BEST  COPY  AVAILABLE 


26492 


Federal  Regbter  /  Vol.  53.  No.  134  /  Wednesday,  fuly  13,  1968  /  Nottcea 


Order  No.  483.  effective  June  1. 1988.  The 
revised  tariff  sheet  is  proposed  to 
become  effective  August  1. 1988. 

Forty-Eighth  Revised  Sheet  No.  32 
included  in  the  Tiling  reflects  both  a 
revised  format  in  MlGC's  "Statement  of 
Rates"  to  conform  with  the 
Commission's  new  PGA  rules,  and  a 
quarterly  PGA  increase  of  $.0038  per 
MMBtu.  MIGC  states  that,  in  accordance 
with  9  154.310(c)(4)  of  the  Commission's 
regulations,  the  surcharge  adjustment 
included  on  Revised  Sheet  No.  32 
reflects  a  continuation  of  the  surcharge 
proposed  by  MIGC  to  become  effective 
May  1, 1988,  in  its  last  semi-annual  PGA 
Tiling  at  Docket  No.  TA88-2-47-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
18, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Tile  a  motion  to 
intervene.  Copies  of  this  filing  are  on  Tile 
with  the  Commission  and  are  available 
for  the  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Doc.  88-15723  Filed  7-12-88: 8:45  am) 

BnXMm  COOC  •717-01-M 


I  Docket  No.  TA88-2-1S-000] 

Mid  Louisiana  Gas  Co.;  Proposed 
Change  of  Rates 

)uly  7. 1988. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  July  1, 
1988,  tendered  for  filing  as  part  of  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  the  following  Tariff  Sheet  to 
become  effective  September  1, 1988: 


Sixty-Fourth  Revised 
Sheet  No.  3«. 


Superseding 


Sixty-Third  Revised 
Sheet  No.  3a 


Mid  Louisiana  states  that  the  purpose 
of  the  fliing  of  Sixty-Fourth  Revised 
Sheet  No.  3a  is  to  reflect  a  19.88c  per 
Mcf  decrease  in  its  current  gas  cost  and 
a  Purchased  Gas  Cost  Surcharge  of 
17.38<  per  Mcf.  Mid  Louisiana  has 
requested  a  waiver  of  S  154.310(c)  of  the 
Commission's  Regulations  to  allow  the 


amortization  of  the  surcharge  over  a 
twelve-month  period. 

This  fliing  is  being  made  in 
accordance  with  section  19  of  Mid 
Louisiana's  FERC  Gas  Tariff.  Copies  of 
this  fliing  have  been  mailed  to  Mid 
Louisiana's  Jurisdictional  Customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fliing  should  flie  a  Motion  to 
Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW..  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rule  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  Tiled  on  or 
before  July  14, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  Petition  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Acting  Secretary. 
|FR  Doc.  88-15637  Filed  7-12-88:  8:45  am) 

MLUiM  COOC  STir-OI-M 


(Docket  No.  TQM-3-5-000] 

Midwestern  Gas  Transmission  C04 
Rate  FHing 

July  7, 1988. 

Take  notice  that  on  July  1. 1988. 
Midwestern  Gas  Transmission 
Company  (Midwestern)  tendered  for 
filing  five  copies  of  Thirty-First  Revised 
Sheet  No.  6  of  its  FERC  Gas  Tariff,  to  be 
effective  August  1, 1988.  Midwestern 
states  that  this  fliing  implement  a 
Purchased  Gas  Cost  Adjustment  in  the 
rates  for  Midwestem's  Northern  System 
Rate  Schedules  CR-2,  CRL-2.  SR-2  and 
1-2. 

Midwestern  states  that  the  Current 
Purchased  Gas  Cost  Adjustment 
reflected  on  Thirty-First  Revised  Sheet 
No.  6  consists  of  Unit  Demand  Rate 
Changes  of  negative  $1.43  per  Dkt  for 
Rate  Schedules  CR-2  and  CRL-2. 
negative  $0.1175  per  Dkt  for  Rate 
Schedule  SR-2,  and  negative  $0.0470  per 
Dkt  for  Rate  Schedule  1-2  and  a  Unit 
Gas  Rate  Change  of  ($0.0211)  per  Dkt. 
Midwestern  states  further  that  the  unit 
rate  changes  are  based  upon  the 
demand  and  commodity  gas  rates  under 
Midwestem's  gas  contract  with 
TransCanada  allocated  in  accordance 
with  Midwestem's  modified  fixed 
variable  rate  design. 

Midwestem  states  that  copies  of  the 
fliing  have  been  mailed  to  all  of  its 


jtirisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fliing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  Tiled  on  or 
before  July  14, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  flIe  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashalL 
Acting  Secretary. 

(PR  Doc.  88-15638  Filed  7-12-88:  8:45  am] 
mama  cooc  srir-Ai-M 


(Docket  No.  RP88-209-0001 

Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Ciuinges  in  FERC  Gas  Tariff 

July  7. 1988. 

Take  notice  that  on  July  1. 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
proposed  changes  in  its  FERC  Gas  Tariff 
to  become  effective  August  1, 1988. 

Natural  states  that  the  purpose  of  the 
filing  is  to  provide  for  the  changed  level 
of  rates  and  charges  required  for 
Natural  to  recover  its  increased 
operating  costs.  When  compared  to  the 
rates  currently  in  effect  at  Docket  No. 
RP85-150,  adjusted  to  show  the  same 
purchased  gas  cost,  the  proposed  change 
in  rates  shows  a  revenue  increase  of 
approximately  $153  million.  A  revenue 
decrease  of  $84  million  results  if  present 
rates  were  compared  to  the  last  base 
tariff  rates  approved  in  Docket  No. 
RP85-150  (both  comparisons  exclude 
GRI,  ACA  and  PGA  surcharges). 

In  addition  to  reflecting  the  variations 
in  operating  costs,  the  proposed  rates 
reflect  the  implementation  of  seasonal 
rates,  modiflcations  to  zone  boundaries, 
a  revision  to  the  Rate  Schedule  G-1  rate 
structure,  and  continuation  of  the 
Modified  Fixed  Variable  rate  design 
methodology.  Natural  is  also  proposing 
an  additional  set  of  rates  to  become 
effective  on  a  prospective  basis  only, 
after  resolution  of  this  proceeding, 
which  reflects  implementation  of  a 
Fixed  Variable  rate  design. 
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Also  included  are  tariff  sheets  to 
incorporate  a  leased  storage  cost 
adjustment  mechanism. 

A  copy  of  this  filing  was  mailed  to 
each  of  Natural's  jurisdictional  sales 
and  transportation  customers  and  to 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211.  All  such  motions  or 
protests  must  be  filed  on  or  before  July 
14, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casiiell. 
Acting  Secretary. 
|FR  Doc.  88-15639  Filed  7-12-8a  8:45  amj 

BIUJNC  COOC  •717-01-« 


(Docket  No.  TM8S-1-1fr-0001 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Change  in  FERC  Gas  Tariff 

ioly  7. 198a 

Take  notice  that  National  Fuel  Gas 
Supply  Corporation  ("National")  on  June 
30, 1988,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  six  copies  of  Fifteenth  Revised 
Sheet  Np.  4. 

National  states  that  the  purpose  of  its 
filing  is  to  reflect  the  removal  of  the 
negative  surcharge  adjustment  currently 
contained  in  its  Purchased  Gas 
Adjustment,  effective  as  of  the  close  of 
the  current  amortization  period  (July  31, 
1988).  National  further  states  that  the 
removal  of  the  negative  surcharge 
adjustment  is  required  by  the 
transitional  provisions  of  the 
Regulations  adopted  in  Order  Nos.  483 
and483-A.' 

Fifteenth  Revised  Sheet  No.  4  reflects 
an  overall  increase  in  National's  gas 
sales  rates  equal  to  24.74  cents  per 
dekatherm,  it  is  stated,  solely 
attributable  to  removal  of  the  negative 
surcharge  adjustment.  No  change  in 
National's  current  purchased  gas  costs 
is  proposed. 


'  Revisions  to  the  Purchased  Gas  Adjustnient 
Regulations.  Final  Rule  ("Order  No.  483  ').  ill  FF.RC 
Stats.  &  Rejts.  f  30,778  (November  10. 1987): 
Revisions  to  the  Purchased  Gas  Adjustment 
Regulations.  Order  en  Rehearing  ("Oder  No.  483- 
A").  Ill  FERC  Slats.  &  Regs,  f  30.798  (March  2.  19681 


The  proposed  effective  date  of 
Fifteenth  Revised  Sheet  No.  4  is  August 
1. 1988. 

Copies  of  National's  filing  were 
served  on  National's  jurisdictional 
customers  and  on  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  to  intervene  or  protests  should 
be  filed  on  or  before  July  14, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CashelL 
Acting  Secretary. 

[PR  Doc.  88-15640  Filed  7-12-88:  8:45  am) 
BILUNG  CODE  6717-01-11 


[Docket  Nos.  CP87-309-002  and  RP88-20e- 
0001 

Paiute  Pipeline  Co.  and  Southwest  Gas 
Corp.;  Proposed  Tariff  Filings 

July  7. 1988. 

Take  notice  that  on  July  1, 1988,  Paiute 
Pipeline  Company  (Paiute),  pursuant  to 
Part  154  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act. 
tendered  for  filing  the  following  FERC 
Gas  Tariff  in  accordance  with  the 
Commission's  Order  Issuing  Certificates. 
Approving  Abandonments,  and 
Deferring  Request  for  Blanket  Certificate 
issued  May  17, 1988  in  Docket  No.  CP87- 
309-000: 

Original  Volume  No.  1 
Original  Sheet  Nos.  1  through  99 

Paiute  states  that,  pursuant  to  the 
above  referenced  order,  Paiute  was 
authorized  to,  inter  alia.  (1)  acquire  and 
operate  the  certificated  interstate 
natural  gas  facilities  now  owned  and 
operated  by  Southwest  Gas  Corporation 
(Southwest),  (2)  make  sales  for  resale  of 
natural  gas  in  interstate  commerce  to 
Sierra  Pacific  Power  Company  (Sierra 
Pacific)  and  CP  National  Corporation 
(CP  National)  in  accordance  with 
outstanding  certificates  of  public 
convenience  and  necessity  previously 
issued  to  Southwest,  and  (3)  make  sales 
for  resale  of  natural  gas  in  interstate 
commerce  to  Southwest-Northern 


Nevada  and  Southwest-Northern 
California.  Paiute  and  Southwest  state 
that  they  have  agreed  that  the  effective 
date  of  the  acquisition,  and  the  date  of 
Paiute's  commencement  of  operations, 
will  be  August  1. 1988.  Paiute  states  that 
it  is  adopting  Original  Volume  No.  1  of 
Southwest's  FERC  Gas  Tariff,  except 
with  certain  modifications  as  directed  or 
authorized  by  the  Commission  in  its 
May  17, 1988  order,  and  certain  other 
modifications  arising  from  the 
Commission's  new  PGA  regulations  and 
the  change  in  the  status  of  the  regulated 
company  from  a  dual  jurisdictional 
entity  to  a  pure  interstate  pipeline 
company.  Paiute  requests  that  its 
proposed  tariff  become  effective  on 
August  1, 1988. 

Paiute  and  Southwest  state  that  since 
Paiute  will  commence  operations  and 
adopt  Original  Volume  No.  1  of 
Southwest's  FERC  Gas  Tariff  (as 
modified)  effective  August  1, 1986, 
Southwest  will  cancel  that  portion  of  its 
FERC  Gas  Tariff  effective  as  of  August 
1, 1988.  Southwest  therefore  tendered  as 
part  of  the  filing  in  these  dockets  the 
following  revised  tariff  sheet  to  be  made 
a  part  of  Southwest's  FERC  Gas  Tariff: 

Original  Volume  No.  1 
First  Revised  Sheet  No.  1 

Southwest  states  that  this  revised  tariff 
sheet  reflects  the  cancellation  of 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff.  Southwest  requests  that  this  tariff 
sheet  become  effective  on  August  1, 
1988. 

As  part  of  the  instant  filing.  Paiute 
and  Southwest  also  tendered  a 
certificate  of  adoption  by  Paiute  of 
Original  Volume  No.  1  of  Southwest's 
FERC  Gas  Tariff,  and  copies  of  two 
executed  service  agreements  which 
provide  for  the  sale  of  natural  gas  by 
Paiute  to  Southwest  under  Paiute's  Rate 
Schedule  G-1  for  use  in  Southwesis 
northern  Nevada  and  northern 
California  service  areas.  Paiute  requests 
that  the  service  agreements  be  accepted 
for  filing  and  approved  to  become 
effective  on  August  1, 1988. 

In  addition,  Paiute  and  Southwest 
state  that  in  their  joint  application  filed 
in  Docket  No.  CP87-309-000  on  April  28. 
1987,  Southwest  proposed  to  eliminate 
the  surcharge  in  effect  in  its  rates  to 
amortize  its  Account  No.  191  balance 
and  to  clear  any  balance  remaining  in 
its  Account  No.  191  as  of  the  date  of  the 
transfer  of  its  jiuisdictional  facilities 
and  operations  to  Paiute.  by  either 
remitting  a  credit  balance  to  Sierra 
Pacific  and  CP  National  in  lump  sum 
payments  or  by  billing  a  debit  balance 
to  Sierra  Pacific  and  CP  National  in 
equal  installments  over  a  six-month 
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period.  It  is  stated  that  the  purpose  of 
this  proposal  was  to  permit  Paiute  to 
commence  operations  with  a  zero 
balance  in  its  Account  No.  191.  and  to 
avoid  any  inequities  in  distributing 
credits  or  assigning  costs  in  view  of  the 
•fact  that  Paiute  will  be  serving  two 
additional  jurisdictional  sales 
customers.  Southwest-Northem  Nevada 
and  Southwest-Northem  California. 
Paiute  and  Southwest  further  state  that 
in  light  of  the  Commission's  approval  of 
the  joint  application,  Paiute  and 
Southwest  will  implement  this 
procedure,  and,  accordingly,  the  rates 
set  forth  on  Original  Sheet  No.  10 
contained  in  the  proposed  Paiute  tariff 
reflect  no  Account  No.  191  surcharge 
amounts. 

Further,  Paiute  states  that  in  its  June 
16, 1988  notice  of  acceptance  of  the 
certificate  issued  by  the  Commission's 
May  17, 1988  order,  Paiute  declared  that 
at  the  time  of  its  Tiling  of  its  FERC  Gas 
Tariff,  it  would  make  an  announcement 
regarding  the  commencement  of  an 
"open  season"  period  for  receiving 
requests  for  transportation  service,  as 
described  in  Article  3,  Section  1  of  the 
settlement  offer  submitted  by  Paiute  and 
Southwest  in  Docket  No.  CP87-309-000 
on  February  10, 1988.  Paiute  states  that 
in  view  of  the  fact  that  it  will  submit  a 
general  rate  change  Hling  on  August  1, 
1988  that  will  include  certain  proposed 
transportation  rate  schedules.  Paiute 
will  provide  the  "open  season"  period 
from  August  1, 1988  through  August  31. 
1988.  According  to  Paiute,  all  completed 
requests  for  transportation  service  that 
conform  to  the  requirements  set  forth  in 
the  iNt)posed  transportation  rate 
schedules  to  be  filed  on  August  1, 1988 
and  that  are  received  by  Paiute  during 
the  "open  season"  period  will  be  treated 
as  having  been  received  at  the  same 
time  for  purposes  of  determining  priority 
of  service  status. 

Paiute  and  Southwest  state  that 
copies  of  the  instant  filing  have  been 
served  upon  all  affected  customers  and 
interested  state  regulatory  commissions, 
and  upon  all  parties  on  the  service  list  in 
Docket  No.  CP87-309-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825  N. 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  )uly 
14, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  4o 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Caahell. 
Acting  Secretary. 

[PR  Doc.  88-15642  Filed  7-12-68:  8:45  am) 
MiUNQ  cooc  srir-oi-ii 

(Docket  No.  RP8S-203-000] 

Pantumdie  Eastern  Plpa  Line  Co^ 
Petition  for  Autliortty  To  Instituta  a 
Direct  BilHng  Procedure  for  Order  No. 
473  Paymanta 

luly  7, 1966. 

Take  notice  that  on  June  30, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  filed  Nineteenth  Revised 
Sheet  Nos.  3-C.l,  3-C.2  and  3-C.3  which 
reflect  a  Petition  for  Authority  to 
Institute  a  Direct  Billing  Procedure  for 
Order  No.  473  Payments.  Panhandle 
states  that  it  seeks  authorization  to  bill 
its  jurisdictional  customers  directly  for 
Order  No.  473  costs,  which  have  been 
paid  by  Panhandle  to  one  of  its 
producer-suppliers,  to  avoid  inequitable 
cost  allocations  and  incorrect  market 
signals  that  would  otherwise  result  from 
recovering  such  costs  through  purchased 
gas  adjustment  (PGA)  fiUngs.  As  is  more 
fully  explained  in  the  filing.  Panhandle 
proposes  to  allocate  such  costs  based 
upon  each  customer's  share  of 
Panhandle's  total  sales  for  the 
December  1979-December  1984  period  in 
which  such  costs  were  incurred  and  to 
directly  bill  the  resulting  amounts, 
including  paid  and  accrued  interest. 
Panhandle  proposes  to  bill  customers  on 
August  10. 1988  with  Panhandle's 
regular  monthly  sales  invoices. 

Panhandle  requests  an  effective  date 
of  August  1. 1988  for  the  above- 
referenced  tariff  sheets. 

Panhandle  requests  any  waiver  of  the 
Commission  the  terms  of  its  tariff 
necessary  to  effect  the  proposed  direct 
billing  procedure. 

Panhandle  states  that  it  has  served  a 
copy  of  the  Petition  on  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with 
SS  385.211,  385.214  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  14, 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Uis  D.  Caahell. 
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Appendix— Sixth  Revised  Volume  No. 
1— Continued 


Acting  Secretary. 

(PR  Doc.  86-15643  Filed  7-12-88;  8:45  am) 

MLUNQ  cooc  SriT-OI-M 

[Docket  No.  RP8<-210-0001 

Soutttam  Natural  Qas  Co.;  Proposed 
Changes  hi  FEftC  Qas  Tariff 

July  7,  igea 

Take  notice  that  on  July  1, 1988. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the  tariff 
sheets  listed  on  the  appendix  hereto  to 
be  effective  August  1, 1988. 

Southern  states  that  the  proposed 
tariff  sheets  are  being  filed  to  effect 
recovery  of  a  portion  of  Southern's 
previously  incurred  buy-out  and  buy- 
down  costs  together  with  such  costs  as 
Southern  projects  it  will  incur  through 
December  31, 1988  pursuant  to  the  cost 
sharing  procedures  adopted  in  the 
Commission's  Order  No.  500. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers,  shippers,  and 
interested  state  commissions,  as  well  as 
to  all  parties  listed  on  the  Commission's 
official  service  list  compiled  in  RP88-96- 
000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Ertergy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC  in 
accordance  with  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
14, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loit  D.  Catbell, 
Acting  Secretary. 

Appendix— Sixth  Revised  Volume  No.  1 


Tariff  sheets 


First    Revised    Sheet    No. 

4B.1. 
First    Revised    Sheet    No. 

4B.2. 
First    Revised    Sheet    Na 

4B.3. 
Fourth   Revised   Sheet   No. 

450. 
SecoTKl  Revised  Sheet  No. 

45P. 
First  Revised  Sheet  No.  450. 


Description 


Fixed  TOP  Charge 
Fixed  TOP  Charge 
Fixed  TOP  Charge 
Section  22. 
Section  22. 
Section  22 


Tariff  sheets 


Seventy-Ninth  Revised 

Sheet  r4o  4A 
Eighth   ReviMd   Sheet   No. 

4B. 


Description 


Sales  Rales. 
Sales  Rates. 


[PR  Doc.  88-15724  Filed  7-12-88:  8:45  am] 

BtUJNG  cooc  •717-01-M 

(Docket  No.  TQ88-2- 17-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

luly  7, 1986. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  1. 1988  tendered  for 
filing  as  a  part  of  its  FERC  Gas  Tariff, 
six  copies  each  of  the  following  tariff 
sheets: 

Fifth  Revised  Volume  No.  1 

Fifth  Revised  Sheet  No.  50 
Fifth  Revised  Sheet  No.  50A 
Fifth  Revised  Sheet  No.  SOB 
Fifih  Revised  Sheet  No.  50C 
Fifth  Revised  Sheet  No.  SOD 
Fifth  Revised  Sheet  No.  51 
Third  Revised  Sheet  No.  51A 
Third  Revised  Sheet  No.  51B 
Third  Revised  Sheet  No.  51C 
Third  Revised  Sheet  No.  51D 

Original  Volume  No.  2 

Thirty-first  Revised  Sheet  No.  235 
Twenty-third  Revised  Sheet  No.  241 
Thirty-first  Revised  Sheet  No.  322 
Fifth  Revised  Sheet  No.  1274 

Texas  Eastern  states  that  the  above 
tariff  sheets  are  being  issued  pursuant  to 
section  23,  Purchased  Gas  Cost 
Adjustment,  and  section  27,  Electric 
Power  Cost  (EPC)  Adjustment, 
contained  in  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff.  The  changes  proposed  consist  of: 

(1)  PGA  decreases  of  $.118/dth  in  the 
Demand-1  component  of  Texas 
Eastern's  sales  rates  and  $.0058/dth  in 
the  Demand-2  component  and  an 
increase  of  $.0535/dth  in  the  commodity 
component  pursuant  to  section  23  of 
Texas  Eastern's  tariff,  based  upon  an 
increased  projected  cost  of  gas 
purchased  from  producers  and  pipeline 
suppliers  and  removal  of  the  existing 


PGA  Surcharge  Adjustment,  which  was 
effective  as  of  February  1, 1988, 
pursuant  to  the  PGA  transition  rules  in 
§  154.310  of  the  Commission's 
Regulations. 

(2)  Changes  in  rates  for  sales  and 
transportation  services  pursuant  to 
section  27  of  Texas  Eastern's  tariff  to 
reflect  the  projected  annual  electric 
power  cost  incurred  in  the  operation  of 
transmission  compressor  stations  with 
electric  motor  prime  movers  for  the  12 
months  beginning  August  1, 1988  and  to 
reflect  the  EPC  surcharge  which  is 
designed  to  clear  the  latest  balance  in 
the  Deferred  EPC  account  as  of  April  30, 
1988,  as  adjusted  to  reflect  the  reduction 
of  the  Base  Electric  Power  Cost  Units  for 
the  period  September,  1985  through 
January,  1988,  necessitated  by  the 
Settlement  of  Texas  Eastern's  rate  case 
in  Docket  No.  RP85-177. 

Texas  Eastern  states  that  this  filing 
constitutes  its  regular  quarterly  filing  to 
be  effective  August  1, 1988  pursuant  to 
the  Commission's  recently  revised 
regulations  governing  PGA  filings  as 
promulgated  by  its  Order  No.  483.  In 
compliance  with  §  154.308(b)(2)  of  the 
Commission's  Regulations,  a  report 
containing  detailed  computations  which 
clearly  show  the  derivation  of  the 
current  adjustment  to  be  applied  to 
Texas  Eastern's  effective  rates  is 
included  with  the  filing. 

Texas  Eastern  states  that  this  filing 
also  constitutes  its  semiannual  tracking 
of  changes  in  electric  power  costs 
pursuant  to  section  27  of  the  General 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff.  Texas 
Eastern  proposes  to  flow  through  to  its 
customers  with  this  filing  an  adjustment 
to  its  Deferred  EPC  account  balance  as 
of  April  30. 1988.  The  Settlement  refund 
under  Docket  No.  RP85-177  included 
amounts  representing  a  reduction  in  the 
Base  Electric  Power  Cost  Units  per  the 
settlement.  Hence,  an  adjustment  to  the 
Deferred  EPC  amount  is  required  to 
reflect  Texas  Eastern's  reduction  in 
Electric  Power  Cost  recoveries  for  the 
refund  period  September  1, 1985  through 
January  31, 1988.  Texas  Eastern  has 
requested  that  the  Commission  waive 
the  requirements  of  section  27  of  its 
FERC  Gas  Tariff  to  permit  the 
amortization  of  this  settlement 
adjustment  beginning  on  August  1, 1988 
and  ending  on  January  31, 1989,  with  this 
semiannual  EPC  tracker. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  August  1, 1988. 

Texas  Eastern  requests  waiver  of  any 
regulations  that  the  Commission  may 
deem  necessary  to  accept  the  above 
tariff  sheets  to  be  effective  on  August  1, 
1988. 


Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  14, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Acting  Secretary. 

(FR  Doc.  88-15725  Filed  7-12-88;  8:45  am] 

BILUIM  COOE  6717-01-M 


(Docket  No.  TCW6-2-1S-000] 

Texas  Gas  Transmission  Corp^ 
Proposed  Changes  in  FERC  Gas  Tariff 

)uly  8. 1988. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
on  July  1, 1988,  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 

Third  Substitute  Eleventh  Revised  Sheet 

No.  10 
Third  Substitute  Eleventh  Revised  Sheet 

No.  lOA 

These  tariff  sheets  reflect  an  increase 
of  purchased  gas  costs  pursuant  to  the 
Purchased  Gas  Adjustment  clause  of 
Texas  Gas's  FERC  Gas  Tariff  and  are 
proposed  to  be  effective  August  1, 1988. 

Copies  of  the  filing  were  served  upon 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests  or 
motions  should  be  filed  on  or  before  July 
18, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  O.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-15726  Filed  7-12-88:  8:45  am) 
MLUNO  CODE  (717-01-M 


(Dockat  No.  RPM-206-0001 

Tarpon  Transmission  Co.;  Tariff  HIing 

|uly  7. 1988. 

Take  notice  that  on  ]une  30. 1988. 
Tarpon  Transmission  Company 
(■'Tarpon")  tendered  for  filing  with  the 
Commission  tariff  sheets  which  reflect 
the  following  revisions  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1:  (1) 
Certain  nonsubstantive  corrective  and 
clarifying  changes;  (2)  the  inclusion  of  a 
tariff  provision  which  allows  Tarpon  to 
assess  the  current  FERC-prescribed 
annual  charge  adjustment  (ACA)  of  0.21 
cents  per  Mcf;  (3)  conforming  changes  to 
Tarpon's  ITS  and  FTS  pro /or/no 
transportation  agreements:  and  (4)  the 
implementation  of  a  reservation  charge 
for  Part  284  firm  transportation  service. 

Tarpon  has  requested  the  Commission 
to  waive  any  and  all  provisions  of  Part 
154  necessary  in  order  to  permit  these 
tari^  sheets  to  become  effective  on  ]uly 
1. 1988. 

Copies  of  the  filing  were  served  upon 
all  of  Tarpon's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capital  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  14. 1988. 

Protests  will  be  considered  by  the 
Commissi*  n  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Any  person  desiring  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-15644  Filed  7-12-88:  8:45  am) 

BILLING  CODE  6717-41-II 


(Doekst  Na  TO8«-2-5»-000] 

Texas  Gas  Pipe  Une  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

|uly  7. 1988. 

Take  notice  that  on  July  1, 1988.  Texas 
Gas  Pipe  Line  Corporation  (TGPL) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1  (TarifT),  the  below  listed  tariff  sheets 
to  be  effective  August  1, 198a 
Twenty-first  Revised  Sheet  No.  4a 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  rate 
adjustments  pursuant  to  section  12  of 
the  General  Terms  and  Conditions  to 
TGPL's  Tariff  (Purchased  Gas  Cost 
Adjustments).  Specifically.  Twenty-first 
Revised  Sheet  No.  4a  reflects  a  net 
increase  in  the  rate  after  cumulative 
adjustment  to  155.39«/Mcf  with  a  rate 
Surcharge  Adjustment  of  3.49</Mcf 
yielding  a  proposd  total  rate  of  188.35^/ 
Mcf  (at  14.65  psia)  to  be  effective  August 
1.1988. 

Copies  of  the  filing  were  served  upon 
TGPL's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428,  in  accordance  with  {§385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
14, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Casliell. 
Acting  Secretary. 
(FR  Doc.  88-15645  Filed  7-12-88;  8:45  am] 

BtLLMQ  CODE  •717-«1-M 


(Docket  No.  RP8S-204-0001 

Transcontinental  Gas  Pipe  Une  Corp.; 
Tariff  Filing 

)uly  7. 1988. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  )une  30, 1988 
certain  tariff  sheets  in  Appendix  A 
attached  to  the  filing.  Such  sheets  are 
proposed  to  be  effectve  August  1, 1988. 

Transco  stales  that  the  purpose  of  its 
tariff  filing  is  to  establish  initial  rate 
schedules  and  rates  for  firm  (FT-MB) 


and  intemiptible  (IT-MB)  transportation 
service  on  Transco's  Mobile  Bay 
Pipeline  System.  Such  transportation 
will  be  performed  pursuant  to  authority 
under  section  311  of  the  Natural  Gas 
Policy  Act  of  1978  and  Part  284  of  the 
Commission's  regulations  thereunder. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
14, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casliell. 
Acting  Secretary. 
(FR  Doc.  88-15646  Filed  7-12-88:  8:45  am) 

MLLINQ  COOC  •717-«1-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-180781:  FBL-3411-S1 

Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  15  States  listed  below  and 
two  crisis  exemptions  initiated  by  the 
Florida  Department  of  Agriculture  and 
the  New  York  Department  of 
Environmental  Conservation.  Also  listed 
are  denials  of  requests  for  specific 
exemptions  from  the  Michigan 
Department  of  Agriculture,  the  Puerto 
Rico  Commonwealth  Department  of 
Agriculture,  and  the  Washington 
Department  of  Agriculture  and  a 
withdrawal  of  a  request  for  a  specific 
exemption  from  the  North  Dakota 
Department  of  Agriculture.  These 
exemptions,  issued  during  the  month  of 
April,  are  subject  to  application  and 
timing  restrictions  and  reporting 
requirements  designed  to  protect  the 
environment  to  the  maximum  extent 
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possible.  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  EPA  listed  below. 
DATES:  See  each  specific,  crisis,  denial, 
and  withdrawal  for  its  effective  date! 

FOR  FURTHER  INFORMATION  CONTACT: 

See  each  emergency  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  persons: 

By  mail:  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716.  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
1806). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Alabama  Department  of  Agriculture 
and  Industries  for  the  use  of  paraquat  on 
peanuts  to  control  Florida  beggarweed 
and  sicklepod:  April  1, 1988,  to  July  1, 
1988.  (Gene  Asbury) 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  iprodione  on 
sweet  cherries  to  control  fruit  decay; 
April  6. 1988,  to  June  30, 198&  (Libby 
Pemberton) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  methiocarb  on 
globe  artichokes  to  control  snails  and 
slugs;  April  20. 1988,  to  March  1, 1989. 
(Jim  Tompkins) 

4.  California  Department  of  Food  and 
Agriculture  for  the  use  of  hexakis 
(Vendex)  on  marigolds  grown  for 
xanthophyll  to  control  two-spotted 
spider  mites;  April  7. 1988,  to  October  1. 
1988.  (Gene  Asbury) 

5.  Colorado  Department  of  Agriculture 
for  the  use  of  permethrin  on  small  grains 
to  control  pale  western  cutworms  and 
army  cutworms;  April  21, 1988,  to  June 
15, 1988.  (Gene  Asbury) 

6.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
iprodione  on  cabbage  to  control  white 
mold;  April  13. 1988,  to  April  30, 1988. 
Florida  had  initiated  a  crisis  exemption 
for  this  use.  (Libby  Pemberton) 

7.  Maryland  Department  of 
Agriculture  for  the  use  of  imazethapyr 
(Pursuit)  on  lima  beans,  snap  beans,  and 
green  peas  to  control  weeds;  April  18, 
1988,  to  May  31. 1988.  (Robert  Forrest) 

8.  Massachusetts  Department  of 
Agriculture  for  the  use  of  sodium 
fluoaluminate  on  potatoes  to  control 
Colorado  potato  beetles;  April  15. 1988, 
to  September  30, 1988.  (Gene  Asbury) 

9.  Michigan  Department  of  Agriculture 
for  the  use  of  metolachlor  on  dry  bulb 
onions  to  control  prostrate  spurge  and 
yellow  nutsedge;  April  18, 1988,  to 
September  15. 1988.  (Jim  Tompkins) 


10.  Minnesota  Department  of 
Agriculture  for  the  use  of  clopyralid  on 
sugar  beets  to  control  Canada  thistle 
and  common  cocklebur,  April  22, 1988, 
to  July  1. 1988.  (Donald  Stubbs) 

11.  Minnesota  Department  of 
Agriculture  for  the  use  of  imazethapyr 
(Pursuit)  on  soybeans  to  control 
Jerusalem  artichokes;  April  1, 1988,  to 
June  30, 1988.  (Robert  Forrest) 

12.  Missouri  Department  of 
Agriculture  for  the  use  of  metalaxyl  on 
blueberries  to  control  root  rot 
(Phytophora  cinnamomid);  April  1, 1988, 
to  October  31, 1988.  (Robert  Forrest) 

13.  New  Mexico  Department  of 
Agriculture  for  the  use  of  cypermethrin 
on  dry  bulb  onions  to  control  western 
flower  thrips;  April  18, 1988,  to 
September  1. 1988.  (Gene  Asbury) 

14.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  permethrin  on  onions  to  control 
thrips:  April  15, 1988,  to  November  30, 
1988.  (Libby  Pemberton) 

15.  North  Dakota  Department  of 
Agriculture  for  the  use  of  clopyralid  on 
sugar  beets  to  control  Canada  thistle 
and  common  cocklebur  April  22, 1988, 
to  July  1, 1988.  (Donald  Stubbs) 

16.  South  Dakota  Department  of 
Agriculture  for  the  use  of  fenvalerate  on 
winter  wheat  to  control  pale  western 
cutworms  and  army  cutworms;  April  15, 
1988,  to  June  30, 1988.  (Gene  Asbury) 

17.  Washington  Department  of 
Agriculture  for  the  use  of  glyphosate  on 
wheat  to  control  volunteer  rye;  April  5. 
1988,  to  July  1, 1988.  (Libby  Pemberton) 

18.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Service  for  the  use  of  metolachlor  on 
transplanted  cabbage  to  control  yellow 
nutsedge  and  certain  broadleaf  weeds; 
April  13, 1988,  to  October  31, 1988.  (Jim 
Tompkins) 

19.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  for  the  use  of  metolachlor  on 
dry  bulb  onions  to  control  prostrate 
spurge  and  yellow  nutsedge;  April  18, 
1988,  to  September  15, 1988.  Solicitation 
of  public  comment  was  published  in  the 
Federal  Register  of  March  23, 1988  (53 
FR  9485),  no  comments  were  received. 
The  exemption  was  granted  on  the  basis 
that  there  are  no  registered  alternative 
herbicides  which  provide  effective 
control  of  prostrate  spurge  and  yellow 
nutsedge  in  organic  soils  and  a 
significant  economic  loss  is  expected  if 
these  weeds  cannot  be  controlled  or 
hand-weeding  must  be  employed.  (Jim 
Tompkins) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Florida  Department  of  Agriculture 
on  April  25, 1988.  for  the  use  of  Tilt  (1- 
((2-(2.4-dichlorophenyl)-4-propyI-l,3- 


dioxolan-2-yl)methyl)-l-H-1.2.4-triazole 
on  sweet  com  to  control  com  rust.  This 
program  is  expected  to  end  in  December 
1988.  (Jim  Tompkins) 

2.  New  York  Department  of 
Environmental  Conservation  on  April 
29, 1988,  for  the  use  of  propachlor  on  dry 
bulb  onions  to  control  certain  broadleaf 
weeds.  The  program  ended  June  1, 1988. 
unless  extended  by  the  specific 
exemption.  (Jim  Tompkins) 

EPA  has  denied  requests  from  the: 

1.  Michigan  Department  of  Agriculture 
for  the  use  of  chlorothalonil  on  tart 
cherries  to  control  cherry  leaf  spot  and 
brown  rot.  The  Agency  has  denies  this 
request  on  the  basis  that  the  dietary 
toxicological  concerns  from  currently 
registered  uses  are  already  high  and  the 
Final  Registration  and  Tolerance 
Reassessment  (FRSTR)  due  for 
completion  in  June  of  1988  may  place 
chlorothalonil  in  Special  Review.  (Gene 
Asbury) 

2.  Puerto  Rico,  Commonwealth 
Department  of  Agriculture  for  the  use  of 
fenvalerate  on  pineapples  to  control 
pineapple  moths.  The  Agency  has 
denied  this  request  because  the  absence 
of  residue  data  prevents  a  determination 
of  residue  levels  in  pineapple. 
Additionally,  there  are  ecological 
concerns  that  have  initiated  a  section  7 
consultation  in  regard  to  an  endangered 
species.  (Gene  Asbury) 

3.  Washington  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
cannery  (green)  peas  to  control  annual 
ryegrass  and  barnyard  grass.  The 
Agency  has  denied  the  request  because 
a  continuing  chronic  situation  will  exist 
and  continued  use  would  represent  an 
abuse  of  the  emergency  exemption 
program  and  an  unwarranted 
circumvention  of  the  section  3 
registration  process  because  of  the  lack 
of  progress  toward  registration.  (Gene 
Asbury) 

EPA  has  withdrawn  a  request  from 
the  North  Dakota  Department  of 
Agriculture  for  the  use  of  Assert  on 
sunflowers  to  control  wild  mustard.  A 
notice  of  receipt  was  published  in  the 
Federal  Register  of  March  30, 1988  (53 
FR  10288).  The  Agency  has  withdrawn 
this  request  on  the  basis  that  the  use 
was  registered  under  section  3  of  FIFHA 
on  April  11, 1988.  (Jim  Tompkins) 

Authority:  7  U.S.C.  136. 

Dated:  June  28. 1968. 
Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  88-15338  Filed  7-12-88:  &45  am) 

BILLING  CODE  6S60-S0-M 


26498 


Federal  Register  /  Vol.  53.  No.  134  /  Wednesday.  |uly  13.  1988  /  Notices 


Fedgtal  Regjrter  /  Vol.  53.  No.  134  /  Wednesday.  July  13.  1988  /  Notices 


26499 


[OPP-42064;  FRL-3410-51 

Intent  To  Approve  Department  of 
Energy  Plan  for  Certification  of 
Applicators  of  Restricted  Use 
Pesticides 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  approve 
Department  of  Energy  plan  for 
certification  of  pesticide  applicators. 

SUMMARY:  In  accordance  with  terms  of 
the  Federal  Register  notice  of  August  19, 
1977  (42  FR  41907),  the  U.S.  Department 
of  Energy  (DOE)  has  submitted  a 
Federal  Agency  Plan  for  the 
Certification  of  its  employees  to  apply 
restricted  use  pesticides  in  the 
performance  of  their  duties.  The 
Administrator  has  reviewed  this  plan 
and  finds  that  it  complies  with  the  terms 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA).  as 
amended  and  the  August  19, 1977, 
Federal  Register  notice.  Accordingly, 
notice  is  hereby  given  of  the  intention  of 
the  Administrator  to  approve  the  DOE 
Plan.  Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  plan. 

DATE:  Comments  should  be  submitted 
on  or  before  August  12, 1988. 

ADDRESSES:  Address  comments, 
identified  by  the  docket  control  number 
OPP-42064,  to:  Environmental  Protection 
Agency,  Information  Service  Section, 
Program  Management  and  Support 
Division  (TS-757C).  Office  of  Pesticide 
Programs,  Room  246,  CM#2, 1921 
fefferson  Davis  Highway,  Arlington.  VA 
22202. 

See  SUPPLEMENTARY  INFORMATION  for 
addresses  where  the  plan  is  available 
for  public  inspection. 
FOR  FURTHER  INPORMATION  CONTACT 
John  MacDonald  (202^75-9580). 
SUPPLEMENTARY  INFORMATION:  The  DOE 
Certification  Plan  at  present  only 
applies  to  employees  of  the  Bonneville 
Power  Administration  (BPA).  BPA 
operates  and  maintains  a  regional 
electrical  system  covering  five  States: 
Idaho,  Montana,  Oregon,  Washington, 
and  Wyoming.  If  the  DOE  should  at  a 
later  date  wish  to  include  employees 
other  than  those  employed  by  BPA 
under  the  DOE  certification  plan,  the 
submission  and  approval  of  a  new 
certification  plan,  an  amendment  to  this 
certification  plan  would  be  required. 

Federal  employees  are  considered  to 
be  commercial  applicators.  The  DOE 
has  proposed  certification  in  only  Right- 
of-Way  Pest  Control  as  deHned  at  40 
CFR  171.3(b)(6).  Certification  is  based 
upon  participation  in  training  and  the 


taking  and  passing  of  a  written 
examination.  The  DOE  plan  requires 
recertification  every  3  years.  However, 
DOE  may  initially  issue  a  DOE 
certification  to  a  BPA  employee  holding 
a  valid  State  certification  and  retain  the 
expiration  date  on  the  State 
certification.  Since  States  in  the  BPA 
service  area  certify  for  5  years  some  of 
the  grandfathered  certifications  could  be 
in  effect  for  up  to  5  years.  However,  all 
of  the  grandfalheied  applicators  will  be 
issued  a  certification  valid  for  3  years, 
when  they  are  recertified.  Also  new 
applicators  certified  under  the  DOE  plan 
will  be  issued  certificates  valid  for  3 
years.  Therefore,  after  a  transition 
period  not  to  exceed  5  years  from  the 
date  of  plan  approval,  all  DOE  certified 
applicators  will  be  recertified  on  a  3- 
year  cycle. 

DOE  will  require  certification  of  all 
applicators  using  or  supervising  the  use 
of  all  pesticides  with  the  exception  of 
general  use  pesticides  applied  by  non- 
motorized  equipment.  DOE  anticipates 
that  150  applicators  will  be  certified 
under  the  proposed  plan.  The  DOE  plan 
adopts  the  direct  supervision 
requirement  contained  at  40  CFR  171.6 
and  in  addition  requires  the  physical 
presence  of  the  certified  applicator 
within  line  of  sight  or  hearing  distance 
of  the  supervised  applicator. 

The  plan  provides  for  the  hiring  of 
non-DOE  employees  for  pest  control 
operations.  Such  persons  must  be 
certified  commercial  applicators,  or 
under  the  direct  supervision  of  a 
certified  commercial  applicator,  holding 
certification  valid  in  the  State  where  the 
services  are  performed.  Incidents  of 
misuse  of  a  pesticide  or  falsification  of 
records  by  applicators  under  contract  to 
DOE  will  be  reported  to  the  appropriate 
State  or  EPA  authority. 

Authority  for  denying,  suspending, 
and  revoking  DOE  certification  rests 
with  the  officials  responsible  for 
carrying  out  the  plan.  Any  applicator 
who  falsifies  records  or  who  violates 
any  provision  of  FIFRA.  including  the 
prohibition  against  the  misuse  of 
pesticides,  may  have  the  applicator's 
certificate  suspended  or  revoked. 

Records  regarding  the  kinds,  amounts, 
uses,  dates,  and  places  of  use  of 
restricted  use  pesticides  will  be 
maintained  for  2  years  from  the  date  of 
application  of  the  restricted  use 
pesticides.  Such  records  wiH  be 
available  for  inspection  and  copying  by 
Federal  and  State  pesticide  officials. 
EPA  and  State  enforcement  personnel 
will  have  access  to  DOE  property  at 
reasonable  times  for  sampling, 
inspection,  and  observation. 

The  DOE  Plan  requires  personnel  to 
comply  with  substantive  State 


standards  for  pesticide  regulation  which 
are  more  stringent  than,  or  are  in 
addition  to.  standards  established  in  the 
plan,  as  required  by  E.0. 12088.  In  cases 
where  the  State  decides  its  substantive 
standards  are  more  stringent  than  those 
of  the  DOE,  it  may  notify  the  Secretary 
of  Energy  and  request  compliance.  In 
any  case  where  the  Secretary  and  the 
State  disagree  as  to  the  need  for 
employees  to  comply  with  a  State 
standard,  the  Administrator  of  EPA  will 
arbitrate  the  dispute. 

Annual  reports  will  be  submitted  by 
DOE  to  the  Administrator  of  EPA.  The 
report  will  contain  information  as 
outlined  in  40  CFR  171.7(d)(1),  such  as. 
numbers  of  applicators  certified, 
changes  in  commercial  subcategories, 
summary  of  enforcement  actions,  and 
significant  proposed  changes  in 
standards  of  competency.  Other  reports 
will  be  submitted  as  required  by  40  CFR 
171.7(d)(2). 

Copies  of  the  proposed  plan  are 
available  for  review  at  the  following 
locations  during  normal  business  hours: 

1.  Environmental  Protection  Agency. 
Information  Services  Section,  Program 
Management  and  Suppport  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Room  246.  CM#2. 1921 
Jefferson  Davis  Highway,  Arlington. 
VA  22202.  Telephone:  202-557-3262. 

2.  Environmental  Protection  Agency,  999 
18th  Street.  Suite  500.  Denver.  CO 
80202-2405.  Telephone:  303-293-1603. 

3.  Environmental  Pirotection  Agency, 
1200  Sixth  Avenue.  SeatUe.  WA  96101. 
Telephone:  206-442-5810. 

4.  Public  Information  Center.  Bonneville 
Power  Administration.  905  Northeast 
Eleventh  Avenue.  Portland.  OR  97232. 

5.  Selected  DOE  facilities  in  the 
Bonneville  Service  area.  For 
information  telephone  the  Public 
InformaUon  Center  at  503-230-3478. 
Interested  persons  are  invited  to 

submit  written  comments  on  the 
proposed  DOE  Certification  Plan. 

Dated:  June  ZS.  1968. 
A.  lames  Barnes. 
Acting  Administrator. 
[FR  Doc.  8S-15230  Piled  7-12-«J:  8:45  am) 
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[OPP-36277A;  FflL-341 1-2] 

Penldi-Blo  Cwp.;  Approval  of 
Pe^tdda  Product  Rogistration 

aoency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 


submitted  by  Penick-Bio  Corp..  to 
register  the  pesticide  product  Dethmor, 
involving  a  changed  use  pattern 
pursuant  to  the  provisions  of  section 
3(c)(5)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
as  amended. 

FOR  FURTHER  INFORMAUON  CONTACT. 
By  mail:  George  LaRocca,  Product 
Manager  (PM)  15,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs.  401  M  St.,  SW.,  Washington 
DC  20460. 
Office  location  and  telephone  number: 
Rm.  204  TS-767C,  Environmental 
Protection  Agency,  1921  Jefferson 
Davis  Hwy.,  Arlington.  VA  22202, 
(703-557-2400). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  March  25. 1987  (52  FR  9537), 
which  announced  that  Penick-Bio 
UCLAF  Corp.,  1050  Wall  St.,  West.  PO 
Box  9059,  Lyndhurst.  NJ  07071.  had 
submitted  an  application  to  register  the 
pesticide  product  D-End,  containing  the 
active  ingredient  (l/?,35)  3[(l'flS)(1.2', 
2'.2'-fetrabromoethyl)|-2.2- 
dimethylcyclopropanecarboxylic  acid 
(5)-alpha-cyano-3-phenoxybenzyi  ester 
at  3.75  percent  (equivalent  to  0.3  lbs. 
active  ingredient  per  gallon);  involving  a 
changed  use  pattern  of  the  product. 

The  application  was  approved  on  May 
27, 1988,  as  Dethmor  for  general  use  to 
include  in  its  presently  registered  use,  a 
new  indoor  use  in  non-food  areas  of 
food  handling  establishments.  The 
product  was  assigned  EPA  Registration 
No.  432-729. 

The  Agency  has  considered  all 
required  data  on  the  risks  associated 
with  the  proposed  use  of  (1/2,35) 
3[(l'/lS)(l'.2'.2',2'-tetrabromoethyl)l-2,2- 
dimethylcyclopropanecarboxylicacid 
(5)-alpha-cyano-3-phenoxybenzyl  ester, 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use. 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
ground  (1/1,35)  3[(1'/?5)(1',2',2'.2'- 
tetrabromoethyl)i-2,2- 
dimethylcyclopropanecarboxylic  acid 
(5)-alpha-cyano-3-phenoxybenzyl  ester 
when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  will  not  generally  cause 
unreasonable  adverse  effects  on  the 
environment. 

More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  (1/2.35)  3[(1'/25)(1.2',2',2'- 


tetrabromoethyl))-2.2- 
dimethylcyclopropanecarboxylic  acid 
(5)-alpha-cyano-3-phenoxybenzyl  ester. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  Registration  Division 
{TS-767C).  Environmental  Protection 
Agency,  Registration  Support  and 
Emergency  Response  Branch,  401  M  St.. 
SW..  Washington,  DC  20460. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (TS-757C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  Rm.  236,  CM#2, 
Arlington.  VA  22202  (703-557-4460). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St.. 
SW.,  Washington,  DC  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 
Dated:  )une  28. 1988. 
Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 
(FR  Doc.  88-15341  Filed  7-12-88:  8:45  am] 
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lOPP-100056:  FRL-3413-61 

American  Management  Systems,  Inc.; 
Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  American 
Management  Systems,  Inc.  (AMS)  will 
perform  work  specified  under  a  Task 
Order  of  an  EPA  contract.  This  work 
will  be  done  for  the  EPA  Office  of 
Pesticide  Programs  (OPP),  and  will 
require  access  to  certain  information 
submitted  to  EPA  under  FIFRA  and 


FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 
business  information  (CBI)  by 
submitters.  This  information  will  be 
transferred  to  AMS  as  authorized  by  40 
CFR  2.307(h)(3)  and  40  CFR  2.308(i)(2). 
respectively.  This  action  will  enable 
AMS  to  fulfill  the  terms  of  this  contract, 
and  serves  to  notify  affected  persons. 

DATE:  AMS  will  be  given  access  to  this 
information  no  sooner  than  July  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Catherine  S.  Grimes,  Program 
Management  and  Support  Division  (TS- 
757C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  212. 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA,  (703)  557-4460. 

SUPPLEMENTARY  INFORMATION:  Under  a 
Task  Order  of  Contract  .No.  6&-G1-7281, 
AMS  will  assist  OPP  in  analyzing 
chemistry  review  procedures,  interview 
review  personnel,  study  management 
information  materials  and  systems,  and 
develop  plans  for  organization/ 
reorganization  of  the  Certified 
Statement  Formula  (CSF)  review.  This 
contract  involves  no  subcontractor. 

The  Office  of  Pesticide  Programs  has 
determined  that  access  by  AMS  to 
information  on  all  pesticide  chemicals  is 
necessary  for  the  performance  of  this 
contract. 

This  information  in  entitled  to 
confidential  treatment,  having  been 
submitted  to  EPA  under  sections  3. 6. 
and  7  of  FIFRA  and  obtained  under 
sections  408  and  409  of  the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2),  AMS  shall  not  use 
the  information  for  any  purpose  other 
than  purpose(s)  specified  in  the  contract; 
shall  not  disclose  the  information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency  or 
affected  business:  and  shall  require  that 
each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release.  In  addition,  AMS  is  required  to 
submit  for  EPA  approval  a  security  plan 
under  which  any  CBI  will  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  infomiation 
will  be  provided  to  AMS  until  the  above 
requirements  have  been  fully  satisfied. 
Records  of  information  provided  to  AMS 
will  be  maintained  by  the  Task  Officer 
for  this  contract  in  the  EPA  Office  of 
Pesticides  Programs.  All  information 
supplied  to  AMS  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  AMS  has 
completed  its  work. 
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Dated:  |uly  5. 1968.  y 

Susan  H.  Wayland. 

Acting  Director.  Office  of  Pesticide  Programs 
|FR  Doc.  88-15675  Filed  7-12-88:  8:45  am| 
BIUINO  CODE  •SM-SfMI 

IPP  6G3438/T567:  FRL-3413-71 

Thiodicarb;  Extension  of  Temporary 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  extended  temporary 

tolerances  for  residues  of  the  insecticide 

thiodicarb  and  its  metabolite  methomyl 

in  or  on  certain  raw  agricultural 

commodities. 

DATE:  These  temporary  tolerances 

expire  June  8, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Dennis  Edwards,  Product 
Manager  (PM)  12,  Registration  Division 
(TS-767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm.  205. 
CM*2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA  (703)  557-2386. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  which  was  published  in 
the  Federal  Register  of  September  9, 
1987  (52  PR  33989),  announcing  the 
establishment  of  temporary  tolerances 
for  residues  of  the  insecticide  thiodicarb 
(dimethyl-N.N'- 

[thiobisll(methylimino)carbonyl) 
oxyjlbis  (ethanimidothioate)  and  its 
metabolite  methomyl  (S-methyl-N- 
|(methylcarbomyl)oxy]thioacetimidate) 
in  or  on  the  following  raw  agricultural 
commodities:  broccoli,  cabbage,  and 
cauliflower  at  7.0  parts  per  million  (ppm) 
and  head  lettuce  at  25.0  ppm.  Tht- se 
tolerances  were  issued  in  response  to 
pesticide  petition  (PP)  6G3438.  submitted 
by  Rhone  Poulenc  Agricultural  Co.,  T.W. 
Alexander  Drive,  P.O.  Box  12014, 
Research  Triangle  Park,  NC  27709. 

These  temporary  tolerances  have 
been  extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 
commodities  named  above  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  264-EUP-73, 
which  is  being  extended  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(Pub.  L  95-396.  92  Stat.  819;  7  U.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and 
its  was  determined  that  the  extension  of 
these  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 


extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
insecticide  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Rhone  Poulenc  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

The  tolerances  expire  June  8, 1989. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(i). 

Dated:  |uly  1, 1988. 
Edwin  F.  Tinsworth, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 
[VR  Doc.  88-15676  Filed  7-12-88:  8.45  am) 

BILUNO  COOE  •S60-«Hi 


FEDERAL  ELECTION  COMMISSION 

Filing  Dates  for  Tennessee  Special 
Elections 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  filing  dates  for 
Tennessee  Special  Elections. 


SUMMARY:  Committees  required  to  file 
reports  in  connection  with  only  the 
Special  Primary  Election  to  be  held  in 
the  Second  Congressional  District  of 
Tennessee  on  August  25. 1988.  should 
file  a  12-day  Pre-Primary  Report  by 
August  13, 1988.  Committees  required  to 
file  reports  in  connection  with  both  the 
Special  Primary  and  Special  General 
Election  to  be  held  on  November  8, 1988, 
must  file  a  12-day  Pre-Primary  Report,  a 
12-day  Pre-Ceneral  Report  by  October 

27. 1988.  and  a  30-day  Post-General 
Report  by  December  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Bobby  Werfel,  Public  Information 
Office,  999  E  Street,  NW.,  Washington, 
DC  20463,  Telephone;  (202)  376-3120; 
Toll  Free  (800)  424-9530. 

Notice  of  Filing  Dates  for  Special 
Elections;  Second  Congressional  District 
Tennessee 

All  principal  campaign  committees  of 
candidates  in  the  Special  Primary 
Election  and  all  other  political 
committees  not  filing  monthly,  which 
support  candidates  in  the  Special 
Primary  must  file  a  12-day  Pre-Primary 
Report  by  August  13, 1988,  which 
coverage  dates  from  the  last  report  filed 
through  August  5, 1988.  Committees 
must  also  file  an  October  Quarterly 
Report,  with  coverage  dates  from 
August  6, 1988,  through  September  30. 
1988,  due  October  15. 1988. 

All  principal  campaign  committees  of 
candidates  in  the  Special  General 
Election  and  all  other  political 
committees  which  support  candidates  in 
the  election  shall  file  a  12-day  Pre- 
General  Report  due  on  October  27, 1988, 
with  coverage  dates  from  October  1, 
1988.  through  October  19, 1988,  and  a  30- 
day  Post-General  Report  due  on 
December  8, 1988,  with  coverage  dates 
from  October  20. 1988.  through 
November  28, 1988,  Committees  must 
also  file  a  Year-End  Report  due  January 

31. 1989. 
Thomas  |.  loseHak, 

Chairman.  Federal  Election  Commission. 
Dated:  |uly  8.  1988. 

[FR  Doc.  88-15694  Filed  7-12-88:  8:45  am) 

MLLING  CODE  S71S-01-« 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 


Federal  Register  /  Vol.  53,  No.  134  /  Wednesday.  July  13.  1988  /  Notices 26501 


Washington,  DC  Of&ce  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011201. 

Title:  Puerto  Rico  and  U.S.  Virgin 
Islands  Carriers  Discussion  Agreement 

Parties:  Zim  Israel  Navigation  Co., 
Ltd.,  Nedlloyd  Lines  Trade  Directorate 
Far  East. 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  discuss, 
consult  and  develop  consensus  to  foster 
commerce,  service  and  stability  in  the 
trade  from  ports  and  points  in  Hong 
Kong,  Macao,  Korea,  Taiwan.  Japan, 
Siberia  USSR,  the  People's  Republic  of 
China,  Thailand.  Vietnam,  Democratic 
Kampuchea  (Cambodia),  Laos.  Burma, 
the  Republic  of  the  Philippines,  the 
Republic  of  Singapore,  the  Federation  of 
Malaysia,  the  Sultanate  of  Brunei,  and 
the  Republic  of  Indonesia  to  ports  and 
points  in  Puerto  Rico  and  the  U.S.  Virgin 
Islands. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  )uly  7. 1968. 
Joseph  C  Polking. 
Secretary. 
[FR  Doc.  68-15610  Filed  7-12-88;  8:45  am] 

MLUNO  CODE  •73l>.«t-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-20(n37. 


Title:  Georgia  Ports  Authority  Lease 
Agreement. 

Parties:  Georgia  Ports  Authority, 
Jugolinija. 

Synopsis:  The  agreement  provides  for 
the  lease  of  paved  premises  to  be  used 
only  for  the  storage  and  handling  of 
containers,  trailers  and  chassis  located 
within  Containerport  at  the  Garden  City 
Terminal.  Port  of  Savannah. 

Agreement  No.:  224-003690-002. 

Title:  Matson  Terminals.  Inc.  Terminal 
Agreement. 

Parties:  Matson  Terminals.  Inc.. 
Polynesia  Line,  Ltd. 

Synopsis:  The  agreement  amendment 
provides  reference  to  schedules  which 
may  be  revised  to  reflect  increases  or 
decreases  in  shop  rates  for  the 
maintenance  of  chassis  and  the  repair  of 
containers. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  PoUdng. 
Secretary. 

Dated:  July  8, 1988. 
[FR  Doc.  88-15682  Filed  7-12-88;  8:45  am] 
anxMO  CODE  (tio-oi-m 


FEDERAL  RESERVE  SYSTEM 

First  Sioux  Bancshares,  LTD^  et  ai^ 
Applications  to  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  ejects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 


banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  4, 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  First  Sioux  Bancshares,  Ltd.,  Sioux 
Center,  Iowa;  to  engage  de  novo  through 
its  subsidiary.  First  Sioux  Insurance 
Company,  Sioux  Center,  Iowa,  in  the 
sale  of  insurance  to  area  farmers  and  to 
certain  consumer  loan  customers,  which 
will  include  hail  insurance  and  multi- 
peril  insurance,  credit  life  and  mortgage 
insurance  pursuant  to  S  225.25(b)(8)(iii) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Sioux 
County,  Iowa,  and  any  contiguous 
counties  with  Sioux  County,  whether  in 
or  out  of  the  State  of  Iowa,  but  not  to 
include  any  other  State  than  South 
Dakota. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Mission-Valley  Bancorp, 
Pleasanton,  California;  to  engage  de 
novo  in  providing  data  processing 
services  pursuant  to  §  225.25(b)(7)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  8, 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-15696  Filed  7-12-88;  8:45  am) 

BHJJMO  COOE  aZIO-OI-M 

Integra  Financial  Corp^  Fonnation  of. 
Acquisition  by,  or  Merger  of  Bank 
Hokling  companies;  and  Acquisition  of 
NonlMnking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
RegulaUon  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(a)(2)  of  Regulation  Y  (12  CFR 
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225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offlces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneHts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  grains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompained  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciHcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  28, 1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  |.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Integra  Financial  Corporation,  Mt. 
Lebanon,  Pennsylvania;  to  become  a 
bank  holding  company  by  the 
consolidation  of  Pennbancorp, 
Titusville,  Pennsylania,  and  Union 
National  Corporation,  Mt.  Lebanon. 
Pennsylvania,  and  thereby  indirectly 
acquire  First  Natinoal  Bank  &  Trust  Co., 
Washington,  Pennsylvania:  Keystone 
National  Bank,  Punxsutawney, 
Pennsylvania;  McDowell  National  Bank. 
Sharon.  Pennsylvania;  The  Union 
National  Bank  of  Pittsburgh,  Pittsburgh, 
Pennsylvania;  Valley  National  Bank, 
Freeport,  Pennsylvania;  First  Seneca 
Bank,  Oil  City,  Pennsylvania;  Gallatin 
National  Bank,  Uniontown, 
Pennsylvania;  Pennbank,  Titusville, 
Pennsylvania;  and  more  than  5  percent 
but  less  than  7  percent  of  the 


outstanding  voting  shares  of  Producers 
Bank  and  Trust  Company,  Bradford. 
Pennsylvania,  and  Independence 
Bancorp,  Inc..  Perkasie.  Pennsylvania, 
and  thereby  indirectly  acquire  Bucks 
County  Bank  and  Trust  Company,  Union 
Bank  and  Trust  Company,  and  The 
Cheltenham  Bank. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Pennbancorp  Life  Insurance  Company, 
Phoenix,  Arizona,  and  thereby  engage  in 
underwriting  credit  life  and  credit 
accident/disability  insurance  directly 
related  to  extensions  of  credit  by 
Pennbancorp  subsidiary  banks  pursuant 
to  S  225.25(b)(8);  Pennbancorp  Brokerage 
Services  Company,  Erie,  Pennsylvania, 
and  thereby  engage  in  providing 
securities  brokerage  services  and 
incidental  activities,  such  as  offering 
individual  retirement  accounts,  pursuant 
to  S  225.25(b)(15);  and  Union  National 
Life  Insurance  Company,  Phoenix 
Arizona,  and  thereby  engage  in 
underwriting,  as  reinsurer,  credit  life 
and  credit  disability  insurance  directly 
related  to  extensions  of  credit  and  non- 
operating  fully  payout  lease  transactions 
by  Union  National  Corporation's  bank 
subsidiaries  pursuant  to  S  225.25(b)(8](i) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  |uly  a  1988. 

lames  McAfee. 

Associate  Secretary  of  the  Board. 

[FH  Doc.  8d-15679  Filed  7-12-88:  MS  am) 

WLUNO  COOE  UIO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection  Under 
0MB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0118,  Statement  of  Witness  (SF  94). 
which  is  used  by  all  Federal  agencies  in 
reporting  accident  information  involving 
U.S.  Government  vehicles. 
AGENCY:  Fleed  Management  Division 
(FBF).  GSA. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235.  NEOB,  Washington,  DC, -20503, 
and  to  Mary  L.  Cunningham.  GSA 
Clearance  Office.  General  Services 
Administration  (CAIR),  F  Street  at  18th. 
NW..  Washington,  DC  20405. 

Annual  Reporting  Burden:  Firms 
responding,  955;  responses,  1  per  year: 
average  hours  per  response.  Vb;  burden 
hours,  318. 


RM  niRTHER  INFORMATION  CONTACT: 

Michael  W.  Moses  703-557-1273. 
Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  Room  3014,  GS  Bldg.. 
Washington.  DC  20405,  or  by 
telephoning  202-535-7074. 

Dated:  July  5. 1988. 
Emily  C.  Karam. 

Director.  Information  Management  Division 
(CAI). 

(PR  Doc.  88-1S666  Filed  7-12-88:  &45  am) 
BtUJNQ  COOC  M20-M-1I 


Agency  Information  Collection  Under 
OMB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  OfHce  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0121,  Contractor's  Report  of  Orders 
Received  (GSA  72-A),  which  is  for  the 
use  of  contracting  ofTicers  to  estimate 
requirements  for  new  contracts, 
evaluate  the  effectiveness  of  a  schedule, 
or  negotiate  for  better  prices  based  on 
volumes. 

AGENCY:  Operations  Management 
Division  (FCO),  GSA. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer.  Room 
3235,  NEOB,  Washington,  DC,  20503. 
and  to  Mary  L.  Cunningham,  GSA 
Clearance  Offlcer,  General  Services 
Administration  (CAIR).  F  Street  at  18th. 
NW..  Washington.  DC  20405. 

Annual  Reporting  Burden:  Firms 
responding,  4,300;  responses,  26  per 
year,  average  hours  per  response,  17; 
burden  hours,  19,040. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosa  McCuUough,  703-557-7950. 

Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR).  Room  3014,  GS  Bldg.. 
Washington,  DC  20405.  or  by 
telephoning  202-535-7074. 

Dated:  July  5, 198a 
Emily  C.  Karam, 

Director  Information  Management  Division 

(CAI). 

(PR  Doc.  88-15667  Filed  7-12-88;  8:45  am) 

BILUNO  COOE  M20-24-M 


Agency  information  CoMection 
Activities  Under  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 


renew  expiring  information  collection 
3090-0104.  Report  of  Employment  Under 
Commercial  Activity  Contracts.  The 
Report  of  Employment  under 
Commercial  Activities  Contracts  clause 
was  developed  to  collect  information 
required  by  OMB  Circular  A-76  and 
information  needed  by  the  Office  of 
Personnel  Management  to  comply  with  5 
CFR  550.701(b)(6J  severance  pay 
eligibility  requirements. 

agency:  Office  of  GSA  Acquisition 
Policy  and  Regulations  (VP),  GSA. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell.  GSA  Desk  Officer.  Room 
3235.  NEOB,  Washington.  DC.  20503. 
and  to  Mary  L  Cunningham,  GSA 
Clearance  Officer,  General  Services 
Administration  (CAIR),  F  Street  at  18th, 
NW.,  Washington.  DC  20405. 

Annual  Reporting  Burden:  Firms 
responding.  150;  responses,  1  per  year, 
average  hours  per  response.  .5;  burden 
hours,  75. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  Scott,  202-523-4765. 

Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  Room  3014,  GS  Bldg.. 
Washington,  DC  20405,  or  by 
telephoning  202-535-7074. 

Dated:  |uly  5, 198& 
Emily  C.  Karam. 

Director,  Information  Management  Division 
(CAI). 
(FR  Doc.  8a-15666  Filed  7-12-88;  8:45  am] 

BNJJNO  COOC  MM-«1-« 


Federal  Supply  Service  Consortium  of 
Federal,  Academic,  and  Industry 
l.oglstlcs  Experts;  Meeting 

Meeting  Notice:  Notice  is  hereby  given 
that  the  Consortium  of  Federal. 
Academic,  and  Industry  Logistics 
Experts  will  meet  August  10, 1988  from 
10:00  am  to  12:00  noon  in  Crystal  Mall 
Building  3,  Room  C-43,  Arlington, 
Virginia.  The  purpose  of  the  meeting  is 
to  provide  a  forum  for  exchange  on 
logistics  issues,  among  member  civilian 
agencies. 

The  agenda  will  include  discussions 
of  initiatives  on  systems,  freight 
transportation,  and  professionalism 
relating  to  Federal  Civilian  agency 
logistics  operations. 

The  meeting  will  be  open  to  the 
public.  For  further  information,  contact 
William  B.  Foote,  Assistant 
Commissioner  for  Customer  Service  and 
Marketing  GSA/FSS,  Washington,  DC 
20406.  telephone  (703)  557-7970. 


Dated:  July  7, 1988. 
IKNiald  C.|.  Gray. 

Commissioner,  Federal  Supply  Service,  GSA. 
(FR  Doc.  88-15693  Filed  7-12-68:  8:45  am) 

BILUNQ  COOE  6*2l>-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healttt  Resources  and  Services 
Administration 

Advisory  Council;  Renewal 

I^irsuant  to  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463  (5  U.S.C. 
Appendix  II),  the  Health  Resources  and 
Service  Administration  announces  the 
renewal  the  Secretary.  HHS.  with 
concurrence  by  the  General  Services 
Administration,  of  the  following 
advisory  committee. 


Council 

Termination 
date 

Maternal  and  Child  Healtti  Researdi 

June  30, 

1990. 

Dated:  |uly  7. 1988. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 
(FR  Doc.  88-15683  Filed  7-12-88:  8:45  am) 

BtLUNQ  COOE  4t60-1S-M 


Office  of  Human  Development 
Services 

National  Advisory  Board  on  Child 
Abuse  and  Neglect 

agency:  Administration  for  Children. 
Youth  and  Families  (ACYF),  Office  of 
Human  Development  Services  (OHDS), 
Department  of  Health  and  Human 
Services  (DHHS). 

action:  Solication  of  nominations  for 
appointment  to  the  National  Advisory 
Board  on  Child  Abuse  and  Neglect. 

summary:  Section  3  of  the  Child  Abuse 
Prevention  and  Treatment  Act.  newly 
reauthorized  by  Pub.  L.  100-294, 
provides  that  the  Secretary  shall  appoint 
an  Advisory  Board  on  Child  Abuse  and 
Neglect.  This  notice  solicits  nominations 
for  appointment  to  the  Board,  sets, 
procedures  for  the  sumbission  and 
receipt  of  nominations,  and  provides 
information  concerning  the  membership, 
duties,  and  responsibilities  of  the  Board. 
DATES:  Nominations  must  be  received 
by  August  29. 1988. 


ADDRESS:  Nominations  must  be  in 
writing  and  submitted  as  follows. 
1 — Nominations  sent  via  the  U.S.  Postal 
Service  should  be  addressed  to: 
Commissioner,  Administration  for 
Children,  Youth  and  Families,  P.O. 
Box  1182,  Washington,  DC  20013 
2 — Nominations  delivered  by  hand  or 
via  a  commercial  delivery  service 
should  be  addressed  to: 
Commissioner  Administration  for 
Children,  Youth  and  Families.  Room 
5030,  Donohoe  Building,  400  6th  Street, 
SW..  Washington,  DC  20024,  (202) 
755-7762. 
FOR  FURTHER  INFORMATION  CONTACT: 
Josephine  Reifsnyder,  Chief.  Program 
Policy  and  Planning  Branch,  National 
Center  on  Child  Abuse  and  Neglect. 
(202)  245-2860. 

SUPPIfMENTARV  INFORMATION: 

A.  Background 

The  Child  Abuse  Prevention. 
Adoption,  and  Family  Services  Act  of 
1988  (Pub.  L.  100-294)  was  enacted  April 
25, 1988.  It  reauthorized  several  services 
programs  including  the  Child  Abuse 
Prevention  and  Treatment  Act  (the  Act). 
Section  3  of  the  Act  requires  the 
Secretary  to  appoint  an  Advisory  Board 
on  Child  Abuse  and  Neglect  and  publish 
a  notice  in  the  Federal  Register  soliciting 
nominations  for  the  appointment  of 
members  from  the  general  public  to  the 
Board. 

The  Act  specifies  the  composition  of 
the  Board,  the  number  of  members, 
professional  and  other  areas  of 
representation,  terms  of  office,  meetings, 
duties,  and  compenstation  of  members. 
This  information  is  provided  below  in 
order  to  solicit  the  nomination  of  highly 
qualified  persons  to  the  Board. 

B.  Composition  of  the  Board 

The  Board  must  consist  of  13  members 
from  the  general  public  and  two  Federal 
employees  who  are  representatives  of 
the  Inter-Agency  Task  Force  on  Child 
Abuse  and  Neglect  established  under 
section  4  of  the  Act.  Each  member  of  the 
Board  must  be  a  person  who  is 
recognized  for  expertise  in  an  aspect  of 
the  area  of  child  abuse. 

C.  Representation  on  the  Board 

The  public  members  must  be 
individuals  knowledgeable  in  child 
abuse  and  neglect  prevention, 
intervention,  treatment,  or  research; 
appointed  by  the  Secretary  with  due 
consideration  to  representation  of  ethnic 
or  racial  minorities  and  diverse 
geographic  areas;  and  representatives 
of: 

(1)  Law  (including  the  judiciary); 
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(2)  Psychology  (including  child 
development}; 

(3)  Social  services  (including  child 
protective  services); 

(4)  Medicine  (including  pediatrics); 

(5)  State  and  local  government; 

(6)  Organizations  providing  services 
to  disabled  persons; 

(7)  Organizations  providing  services 
to  adolescents: 

(8)  Teachers; 

(9)  Parent  self-help  organizations; 

(10)  Parents'  groups;  and 

(11)  Voluntary  groups. 

D.  Tenns  of  Office 

Members  must  be  appointed  for  terms 
of  four  years.  However,  of  the  members 
from  the  general  public  first  appointed 
to  the  Board: 

(1)  Four  shall  be  appointed  for  terms 
of  2  years; 

(2)  Four  shall  be  appointed  for  terms 
of  3  years;  and 

(3)  Five  shall  be  appointed  for  terms 
of  4  years. 

The  terms  of  office  shall  be 
determined  by  the  members  from  the 
general  public  during  the  first  meeting  of 
the  Board. 

E.  Meetings 

The  Board  shall  meet  not  less  than 
twice  a  year  at  the  call  of  the 
chairperson. 

F.  Duties  of  Board  Members 

1.  The  Board  must  annually  submit  to 
the  Secretary  and  the  appropriate 
Committees  of  the  Congress  a  report 
containing: 

(a)  Recommendations  on  coordinating 
Federal  child  abuse  and  neglect 
activities  to  prevent  duplication  and 
ensure  efficient  allocations  of  resources 
and  program  effectiveness;  and 

(bj  Recommendations  for  carrying  out 
the  purposes  of  the  Act. 

2.  The  Board  must  annually  submit  to 
the  Secretary  and  the  Director  of  the 
National  Center  on  Child  Abuse  and 
Neglect  a  report  containing  long-term 
and  short-term  recommendations  on: 

(a)  Programs; 

(b)  Research: 

(c)  Grant  and  contract  needs: 

(d)  Areas  of  unmet  needs:  and 

(e)  Areas  to  which  the  Secretary 
should  provide  grant  and  contract 
priorities  under  the  Act. 

3.  The  Board  must  annually  review  the 
budget  of  the  National  Center  on  Child 
Abuse  and  Neglect  and  submit  to  the 
Director  a  report  concerning  such 
review. 

G.  Compensation 

1.  Members  of  the  Board,  other  than 
those  regularly  employed  by  the  Federal 


government,  while  serving  on  business 
of  the  Board,  may  receive  compensation 
at  the  rate  not  in  excess  of  the  daily 
equivalent  payable  to  a  GS-18  employee 
under  section  5332  of  title  5.  United 
States  Code,  including  travel  time. 

2.  Members  of  the  Board,  while 
serving  on  business  of  the  Board  away 
from  their  homes  or  regular  places  of 
business,  may  be  allowed  travel 
expenses  (including  per  diem  in  lieu  of 
subsistence)  as  authorized  by  section 
5703  of  title  5.  United  States  Code,  for 
persons  in  the  Government  service 
employed  intermittently. 

3.  The  Director  may  not  compensate  a 
member  of  the  Board  under  this  section 
if  the  member  is  receiving  compensation 
or  travel  expenses  from  another  source 
while  serving  on  business  of  the  Board. 

H.  Nominations 

Nominations  must  be  in  writing  and 
must  include  biographical  information, 
vitae.  the  address  and  the  telephone 
number  of  the  nominee,  as  well  as  a 
brief  description  of  relevant  information 
to  fulfill  the  requirements  stated  under 
sections  B  and  C  of  this  notice. 

Dated:  July  1, 1988. 

Dodie  Truman  Borup, 

Commissioner.  Administration  for  Children. 
Youth  and  Families. 

Dated:  July  1. 1988. 
Sydney  Olsoo. 

Assistant  Secretary  for  Human  Development 
Services. 

[FR  Doc.  88-15654  Filed  7-12-«8:  8:45  am) 
BILLINQ  CODE  4130-01-M 


National  InstitiitM  of  Healtti 

John  E.  Fogarty  International  Center 
for  Advanced  Study  hi  th«  Hoalth 
Sciences;  Meeting 

Notice  of  Meeting  of  the  Fogarty 
International  Center  Advisory  Board 
Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  tenth  meeting  of  the 
Fogarty  International  Center  (FIC) 
Advisory  Board,  September  8. 1968.  in 
the  Stone  House  (Building  16).  at  the 
National  Institutes  of  Health. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  3:30  p.m.  The  morning 
agenda  will  include  a  Report  by  the 
Director  of  the  FIC:  a  report  on  the 
meeting  of  the  Advisory  Committee  to 
the  Director.  NIH.  on  the  Health  of 
Universities:  a  report  on  a  meeting  of  the 
Latin  American  Network  of  Biological 
Sciences  (LANBIO);  a  scientific 
presentation  on  international  activities 
of  one  of  the  NIH  research  institutes; 
and  a  discussion  of  science  policy 
studies  of  NIH's  Office  of  Science  and 
Policy  and  Legislation.  The  afternoon 


session  will  discuss  recommendations  of 
the  FIC  Program  Planning  Working 
Group  and  will  include  discussion  of 
implementation  plans  and  priorities. 

In  accordance  with  the  provisions  of 
sections  552b(c)(4]  and  552b(c)(6].  Title 
5.  U.S.C.  and  section  10(d)  of  Pub.  L.  92- 
463.  the  meeting  will  be  closed  to  the 
public  from  3:30  p.m.  to  adjournment  for 
the  review,  discussion,  and  evaluation 
of  research  fellowship  and  training  grant 
applications.  These  applications  contain 
information  of  a  proprietary  natare. 
including  detailed  research  protocols, 
designs,  and  other  technical  information; 
and  personal  information  about 
individuals  associated  with  the 
applications. 

Myra  Halem,  Committee  Management 
Officer.  Fogarty  International  Center, 
Building  38A.  Room  609.  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892  (301-496-1491),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Coralie  Farlee.  Assistant  Director 
for  Planning  and  Evaluation.  Fogarty 
International  Center  (Executive 
Secretary)  Building  38A.  Room  609. 
telephone  301-496-1491.  will  provide 
substantive  program  information. 

Dated:  June  29. 1988. 
Betty  |.  Beveridge. 

Committee  Management  Officer.  National 

Institutes  of  Health. 

|FR  Doc.  88-15718  Filed  7-12-88;  8:45  amj 

BtLUMa  COOe  4140-01-« 


Minority  Biomedical  Research  Support 
Subcommittee  of  ttte  General 
Research  Support  Review  Committee; 
Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Minority  Biomedical  Research  Support 
Subcommittee  (MBRSS)  of  the  General 
Research  Support  Review  Committee 
(GRSRC).  Division  of  Research 
Resources  (DRR),  )uly  21-22. 1988, 
Building  31,  Conference  Room  9, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  on  July  22,  from  8:30  a.m.  to 
adjournment  to  discuss  policy  matters 
relating  to  the  Minority  Biomedical 
Research  Support  Program  (MBRSP). 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6].  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  public  on  July  21.  from 
8:30  a.m.  to  5  p.m.  for  the  review. 
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discussion,  and  evaluation  of  individual 
grant  applications. 

The  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mr.  James  Augustine,  Information 
Officer,  Division  of  Research  Resources. 
National  Institutes  of  Health,  Building 
31.  Room  5B10.  Bethesda.  Maryland 
20892.  (301)  496-5545,  will  provide  a 
summary  of  the  meeting,  and  a  roster  of 
the  committee  members  upon  request. 
Dr.  Lawrence  J.  Alfred.  Executive 
Secretary,  (301)  496-4390.  will  provide 
substantive  program  information  upon 
request. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  date 
because  of  difficulty  of  coordinating 
attendance  in  order  to  assure  a  quorum. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.375,  Minority  Biomedical 
Research  Support.  National  Institutes  of 
Health). 

Dated:  July  8, 1988. 
lames  B.  Wyngaaiden, 
Director,  National  Institutes  of  Health. 
(FR  Doc.  88-15719  Filed  7-12-68;  8:45  am) 

BiLUNQ  COOE  4140-01-11 


National  Advisory  Research 
Resources  Council;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council  (NARRC).  Division  of  Research 
Resources  (DRR).  on  September  15-16, 
1988,  at  the  National  Institutes  of 
Health,  Conference  Room  6,  Building 
31C,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  September  15  from  9  a.m.  until 
recess  and  from  8:30  a.m.  until 
approximately  12:00  p.m.  on  September 
16  during  which  time  there  will  be 
discussions  on  administrative  matters 
such  as  previous  meeting  minutes;  the 
Report  of  the  Director,  DRR;  and  review 
of  budget  and  legislative  updates.  There 
will  be  a  presentation  on  the  Biomedical 
Research  Technology  Program,  led  by 
Dr.  Suzanne  Stimler,  Director,  which 
will  include  several  guest  speakers. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  on  September  16 


from  approximately  12  p.m.  until 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications. 

The  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  apphcations.  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of    . 
personal  privacy. 

Mr.  James  Augustine.  Information 
Officer.  DRR.  Building  31.  Room  5B10. 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  301/496-5545.  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Council  members  upon 
request.  Dr.  James  F.  O'Donnell.  Deputy 
Director.  DRR.  Building  31,  Room  5B03. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892,  301/49&-6023,  will 
furnish  substantive  program  information 
upon  request,  and  will  receive  any 
comments  pertaining  to  this 
announcement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.306.  Laboratory  Animal 
Sciences  and  Primate  Research;  13.333, 
Clinical  Research:  13.337,  Biomedical 
Research  Support;  13.371,  Biomedical 
Research  Technology:  13.375,  Minority 
Biomedical  Research  Support;  13.389 
Research  Centers  in  Minority  Institutions, 
National  Institutes  of  Health.) 

Dated:  June  29. 1988. 
Betty ).  Beveridge, 

Committee  Slanagement  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  88-15720  Filed  7-12-68;  8:45  am] 
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Public  Health  Service 

interagency  Committee  on  Nutrition 
Monitoring;  Announcement  of 
Committee  Formation 

agency:  Office  of  the  Assistant 
Secretary  for  Health.  United  States 
Department  of  Health  and  Human 
Services  and  Office  of  the  Assistant 
Secretary  for  Food  and  Consumer 
Services,  United  States  Department  of 
Agriculture. 
ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Health  and  Human  Services  (DiiHS) 
and  the  U.S.  Department  of  Agriculture 
(USDA)  announce  the  establishment  of 
the  Interagency  Committee  on  Nutrition 
Monitoring  on  June  29. 1988.  The 
committee,  chaired  by  the  Assistant 
Secretary  for  Healtlt.  DHHS.  and  the 
Assistant  Secretary  for  Food  and 
Consumer  Services.  USDA.  has 
responsibility  for  increasing  the  overall 


effectiveness  and  productivity  of 
national  nutrition  monitoring  efforts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interagency  Committee  on  Nutrition 
Monitoring  Secretariat:  Dr.  Catherine 
Woteki.  Division  of  Health  Examination 
Statistics,  National  Center  for  Health 
Statistics,  Centers  for  Disease  Control. 
Federal  Center  Building  2.  3700  East- 
West  Highway.  Hyattsville,  MD  20782, 
(301)  436-7068. 

SUPPLEMENTARY  INFORMATION:  The 

Interagency  Committee  on  Nutrition 
Monitoring  (ICNM)  is  concerned  with 
the  operation  of  the  National  Nutrition 
Monitoring  System  (NNMS)  as  stated  in 
the  1987  Operational  Plan  for  the 
National  Nutrition  Monitoring  System, 
and  hence  with:  (1)  All  federally 
supported  or  conducted  surveys  on 
human  nutrition  and  food  consumption; 
(2)  all  federally  supported  or  conducted 
surveillance  of  the  food  supply;  and  (3) 
professional  personnel  needs  in 
nutrition  monitoring.  This  includes 
nutritional  status  and  related  health 
measurements,  food  consumption 
measurements,  dietary  knowledge  and 
attitudes  assessment,  food  composition 
measurements,  food  supply 
determinations,  and  training 
professional  personnel  necessary  to 
carry  out  nutrition  monitoring.  The 
activities  of  the  Committee  will  be 
closely  coordinated  with  those  of  the  > 
Interagency  Committee  on  Human 
Nutrition  Research  to  ensure 
complementarity  in  areas  of  mutual 
responsibility  and  interest,  for  example 
food  composition  data  bases. 

Purpose.  The  purpose  of  the  ICNM  is 
to  increase  the  overall  effectiveness  and 
productivity  of  nutrition  monitoring 
efforts,  by  working  to  achieve  the  goals 
stated  in  the  1987  Operational  Plan  for 
the  National  Nutrition  Monitoring 
System.  In  fulfilling  this  purpose,  the 
Committee  will: 

(a)  Improve  planning,  coordination, 
and  communication  among  Federal 
agencies  engaged  in  nutrition 
monitoring; 

(b)  Facilitate  the  development  and 
updating  of  plans  for  Federal  programs 
to  meet  current  and  future  domestic  and 
international  needs  for  nutrition 
monitoring  information,  including 
development  of  procedures  for 
improving  communication  with  users  of 
nutrition  monitoring  data  and 
responsibilities  to  their  needs; 

(c)  Coordinate  the  collection, 
compilation,  dissemination,  and  quality 
assurance  of  information  on  nutrition 
monitoring;  and 

(d)  Prepare  reports  and  make 
recommendations  to  the  relevant 
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officials  on  special  topics  identified  by 
the  Committee. 

OrgaaizaUoo.  The  Co-Chairpersons  of 
the  ICNM  are  the  Assistant  Secretary 
for  Health  of  the  U.S.  Department  of 
Health  and  Hunan  Services  and  the 
Assistant  Secretary  for  Food  and 
Consumer  Services  of  the  U.S. 
Department  of  Agriculture  or  the 
designees.  The  Secretariat  will  be 
provided  by  the  Co-Chairpersons  on  a 
rotating  basis,  with  the  DHHS  National 
Center  for  Health  Statistics  taking  the 
first  rotation. 

In  addition  to  the  Co-Chairpersons, 
the  Committee  includes  one 
representative  each  from  the  following 
agencies:  National  Center  for  Health 
Statistics,  Centers  for  Disease  Control 
(CDC),  DHHS;  Center  for  Health 
Promotion  and  Education.  CDC  DHHS: 
Food  and  Drug  Administration,  DHHS; 
National  Institutes  of  Health,  DHHS: 
Human  Nutrition  Information  Service, 
USDA;  Agricultural  Research  Service, 
USDA:  Food  and  Nutrition  Service, 
USDA:  Economic  Research  Service. 
USDA;  Agency  for  International 
Development;  Bureau  of  Labor  Statistics, 
Department  of  Labor  Bureau  of  the 
Census,  Department  of  Commerce: 
Department  of  Defense;  and  Veterans' 
Administration.  Other  Federal  agencies 
may  be  invited  to  participate  by  the 
ICNM  Co-Chairpersons.  The  Committee 
will  meet  at  least  three  times  a  year. 

Dated:  (uly  7. 1988. 
|.M.  McGiBBis. 

Deputy  Assistant  Secretary  for  Health 
(Disease  Prevention  and  Health  PromotionJ. 
Department  of  Health  and  Human  Services. 
|FR  Doc  88-15653  Filed  7-12-88;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

I  Docket  No.  N-88-1B301 

Submieston  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMmARV:  The  proposed  information 


collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADOHESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  RmTHBl  MFOaMATION  CONTACT: 
David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW.. 
Washington.  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mr.  Cristy. 
SUPPtEMENTAmr  IHFOmiATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  It  is  also 
requesting  that  OMB  complete  its 
review  within  seven  days. 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  the  number  of 
respondents,  frequency  of  responses, 
and  hour  of  response:  (8)  whether  the 
proposal  is  new,  an  extension. 


reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Auliiarily:  Section  3S07  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507.  Section  7(d)  of 
the  Department  of  Housing  and  Urltan 
Development  Act.  42  U.S.C.  3535(d). 

Date:  July  7, 1988. 
David  S.  Cristy. 

Deputy  Director.  Information  Policy  and 
Managfunenl  Division. 

Siibnnssioa  of  Proposed  Information 
Collection  to  OMB 

Proptxol:  Assessment  of  State  and 
Regional  PHA  Delivery  of  Section  8 
Assistance  of  Rural  Areas. 
Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 

The  purpose  of  the  survey  is  to 
provide  HUD  with  information  about:  (1) 
The  range  of  rural  deUvery  systems 
adopted  by  state  and  regional  PHAs 
administering  Section  8  assistance;  (2) 
their  effectiveness  in  reaching  the 
eligible  population  of  rural  areas:  (3)  the 
benefits  accruing  from  various  delivery 
systems  and  administrative  structures; 
and  (4)  any  problems,  including 
regulatory  obstacles,  encountered  in 
rural  delivery.  The  information  will  be 
used  as  the  basis  of  a  report  on  findings, 
including  identification  of  any 
particularly  effective  deUvery  models. 
The  report  will  be  used  by  HUD  in 
planning  rural  voucher  and  certificate 
program  activity. 
Form  Number:  None 
Respondents:  Stale  and  Local 

Governments 
Frequency  of  Submission:  One-time 
Reporting  Burden: 


Number  of  respondents 


100  (PMAs).. 


Frequency  of  response   x 


Hours  per  response 


=  [Burden  hours 


75 
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Total  Estimated  Burden  Hours:  75 

Status:  New 

Contact:  Lark  Stevens,  HUD,  (202)  755- 

8454;  John  Allison,  OMB,  (202)  395- 

6880 

Date:  )uly  7. 198& 

Supporting  Statement — Assessment  of 
State  and  Regional  PHA  Delivery  of 
Section  8  Assistance  of  Rural  Areas 

A.  Circumstances  That  Makes 
Collection  of  Information  Necessary 

Section  8  rental  assistance,  including 
vouchers  and  certificates,  has  recently 
become  the  prominent  low-income 
rental  resource  administered  by  HUD. 
Little  is  known,  however,  about  the 
methods  by  which  this  resource  is 
delivered  at  the  local  level  by 
multicounty  or  state  housing  authorities. 

Recent  collaborative  work  by  HUD 
and  the  Housing  Assistance  Council  has 
revealed  that  rural  coverage  by  state 
and  regional  PHAs  is  quite  extensive. 
Further,  it  appears  that  a  variety  of 
administrative  structures  and  evolved  to 
serve  rural  areas.  These  administrative 
structures  include  branch  offices  and 
subcontracts  with  local  housing 
authorities,  community  action  agencies, 
and  for-profit  management  entitites, 
among  other  arranagements. 

This  type  of  information  is  potentially 
useful  to  policy  and  program  planners  at 
the  federal,  state,  and  local  levels  who 
are  attempting  to  promote  the  use  of 
Section  8  vouchers  and  certificates  in 
rural  areas  and  to  improve  delivery 
efficiency.  However,  much  more  needs 
to  be  known.  What  are  the  options  in 
delivery  systems?  Which  systems  are 
used  most  by  agencies  with  extensive 
rural  participation?  What  problems  in 
rural  delivery  have  regional  and  state 
agencies  encountered,  and  do  these  vary 
by  type  of  administrative  structure? 
What  regulatory  impediments  to  rural 
delivery  have  they  encountered? 

The  instrument  submitted  for 
clearnace  would  permit  development  of 
a  comprehensive  data  base  designed  to 
systematically  address  these  questions. 
As  the  only  such  data  base  to  date,  it 
would  greatly  advance  assessments  of 
the  potential  participation  of  rural  areas 
in  the  Section  8  voucher  and  certificate 
programs  and  offer  guidance  regarding 
effective  approaches  to  rural  resource 
delivery. 

B.  How,  by  Whom,  and  for  What 
Purpose  the  Information  is  to  be  Used 

The  purpose  of  the  research,  and 
hence  of  the  instrument  for  which 
clearance  is  requested,  is  to  provide 
information  about:  (1)  The  range  of  rural 
delivery  systems  adopted  by  state  and 
regional  PHAs  administering  Section  8 


assistance:  (2)  their  effectiveness  in 
reaching  the  eligible  population  of  rural 
areas:  (3)  the  benefits  accuring  from 
various  delivery  systems  and 
administrative  structures:  and  (4)  any 
problems,  including  regulatory 
obstacles,  encountered  in  rural  delivery. 
The  information  will  be  used  as  the   ■ 
basis  of  a  report  on  findings,  including 
identification  of  any  particularly 
effective  delivery  models.  The  report 
will  be  used  by  HUD  in  planning  rural 
coucher  and  certificate  program  activity. 

C.  Use  of  Improved  Information 
Technology  to  Reduce  Burden 

Improved  information  technology  will 
be  used  to  eliminate  the  need  to  include 
detailed  questions  on  the  degree  to 
which  jurisdictions  served  are  rural,  the 
demographic  and  housing 
characteristics  of  those  jurisdictions, 
and  the  distribution  of  certificates  and 
vouchers.  Data  on  these  fimdamental 
variables  have  already  been  stored  on 
computerized  Hies  within  HUD's  Office 
of  Policy  Development  and  Reserach, 
and  will  be  used  in  analysis  of  survey 
responses. 

In  general,  the  remaining  information 
sought  through  the  instrument 
concerned  cannot  be  obtained  through 
improved  information  technology.  It 
will,  however,  be  electronically  filed  at 
HUD,  and  thus  available  for  other 
program  and  policy  analysis  and 
reserach. 

There  are  no  situations  in  which  legal 
or  technical  obstacles  prevent  the 
reduction  of  burden  through  use  of 
improved  information  technology. 

D.  Efforts  to  Identify  Duplication 

Efforts  were  made  to  identify 
duplicatory  activities.  Staff  of  the  Office 
of  Policy  Development  and  Research 
have  met  with  those  of  the  Office  of 
Housing  to  compare  planned  survey 
activities.  The  instrument  concerned 
here  does  not  duplicate  information 
sought  in  the  survey  instrument 
proposed  by  the  Office  of  Housing  or  in 
any  other  instrument  employed  by  HUD. 

E.  Why  Similar  Already  A  vailable  Data 
Cannot  be  Used 

There  are  no  similar  or  already 
available  data  on  rural  Section  8 
delivery  approaches. 

F.  Efforts  to  Minimize  Burden  for  Small 
Entities 

Because  they  are  more  likely  to  be 
directly  involved  in  direct  (as  opposed 
to  subcontracted]  resource  delivery,  and 
because  they  cover  fewer  and  more 
homogeneous  jurisdictions,  smaller 
agencies  should  have  relatively  little 
difficulty  in  completing  their  responses. 


This  assumption  is  supported  by 
results  from  a  pretest  involving  one  state 
and  one  regional  agency.  The  regional 
housing  authority  director  took  "only  a 
few  minutes"  to  complete  the 
questionnaire,  in  contrast  with  the  hour 
taken  by  the  state  agency  employee.  The 
regional  housing  authority  directly 
provides  assistance  to  a  cluster  of 
counties  with  similar  needs:  the  state 
housing  authority  channels  its 
assistance  through  three  types  of 
subcontractors  to  jurisdictions  with  a 
variety  of  needs. 

The  instrument  was  designed  to  adapt 
to  such  differences  in  response 
capability,  by  directing  respondents 
along  different  question  paths  as  the 
complexity  of  the  administrative 
structure  demands.  Small,  centralized 
authorities  are  thus  directed  to  skip 
questions  which  enabled  other  agencies 
to  explain  complex  delivery  structures. 

G.  Consequences  of  Less  Frequent  Data 
Collection 

The  survey  has  not  been  conducted 
before,  and  is  intended  for  one-time  use. 
Deletion  of  any  components  would 
result  in  the  lack  of  information  needed 
to  address  the  issues  summarized  in 
Section  A. 

H.  Circumstances  Requiring  Deviation 
From  Guidelines  in  5  CFR  1320.6 

The  proposed  data  collection  plan  is 
consistent  with  the  guidelines  set  forth 
in  5  CFR  1320.6  (Controlling  Paperwork 
Burdens  on  the  Public — General 
Information  Collection  Guidelines). 
There  are  no  circumstances  which 
require  deviation  horn  the  guidelines. 

/.  Consultation  Outside  the  Agency 

The  research  design,  data  collection 
instruments,  and  data  collection  plan 
were  developed  in  1967  and  1988  by 
HUD's  Office  of  Policy  Development 
and  Research.  It  was  assisted  by  the 
Housing  Assistance  Council,  a 
subcontractor  to  the  Office  of  Housing 
which  provides  rural  housing 
predevelopment  loans,  technical 
assistance,  and  research  services. 

/.  Arrangements  and  Assurances 
Regarding  Confidentiality 

To  ensure  repondent  privacy,  agency 
contacts  will  not  be  identified  by  name 
or  position  in  any  report  made  available 
to  the  public. 

K.  Sensitive  Questions 

There  are  no  questions  of  a  sensitive 
nature  on  the  instrument  proposed  for 
use  in  this  research. 
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L.  Estimated  Cost  to  the  Federal 
Government  and  Respondents 

The  costs  of  conducting  the  survey 
and  recording  the  responses  will  be 
covered  by  HUD's  current  contract  with 
the  Housing  Assistance  Council 
(providing  for  HAC  to  carry  out  some 
research  and  technical  assistance  tasks 
on  request  from  HUD)  and  will  not 
require  new  federal  expenditures. 

M  Estimated  Respondent  Burden 

Estimates  of  respondent  burden  have 
been  derived  from  a  pretest  and  after 
consultation  with  data  collection  staff  at 
the  Housing  Assistance  Council.  Over  a 
six-week  data  collection  period,  it  is 
anticipated  that  approximately  30  state 
and  70  regional  housing  authorities  will 
complete  the  survey.  (All  state  and 
regional  PHAs  providing  certificate  or 
voucher  assistance  in  rural  areas  would 
be  surveyed.  A  mailing  list  of  such 
PHAs.  with  homes  and  phone  numbers 
of  contact  persons  has  already  been 
established.)  A  pretest  suggests  that  the 
required  response  time  will  range  from 
ten  minutes  to  an  hour,  depending  upon 
the  size  and  complexity  of  the 
respondent  agency.  Only  one  response 
will  be  required  from  each  respondent. 
Assuming  that  each  state  agency  will 
take  an  hour  and  each  regional  agency 
as  much  as  15  minutes,  the  total  annual 
respondent  burden  would  be  47.5  hours, 
which  we  rounded  to  an  estimated  50 
hours  (an  average  of  half  an  hour  per 
respondent). 

N.  Tabulation  Plans.  Statistical 
Analysis  and  Study  Schedule 

Data  collected  in  this  study  will  be 
computerized  by  HUD  and  provided  to 
the  Housing  Assistance  Council,  which 
will  cross-tabulate  the  data  by  type  of 
agency,  type  of  delivery  structure, 
degree  of  ruralness  (using  10 
breakdowns  along  a  rural/urban 
continuum  established  by  the  Economic 
Research  Service  of  the  U.S.  Department 
of  Agriculture),  and  demographic  and 
housing  characteristics,  including 
number  of  income-eligible  households. 

No  statistical  technique  more  complex 
than  cross-tabulation  is  planned  for 
analysis. 

I'he  survey  is  proposed  to  be 
conducted  over  a  six-week  period  after 
receipt  of  OMB  approval:  response  filing 
would  take  about  two  weeks:  analysis 
and  preparation  of  a  draft  report  would 
take  about  two  months.  Given  no 
unforeseen  problems,  a  final  report  is 
planned  for  completion  in  October  1988. 

Appendix — Proposed  Survey  Instrument 

Agency  Name: 

Contact  Person:    

Telephone:  {     )    


1.  How  does  your  agency  deliver 

CertiHcate  and  Housing  Voucher 
assistance?  (Check  one.) 

I     ]  Assistance  is  provided  using 
subcontracts  with  other  agencies, 
such  as  local  housing  authorities  or 
community  action  agencies. 

I     I  Assistance  is  provided  directly  by 
the  PHA,  with  no  subcontracts.  IF 
YOU  CHECKED  THIS  BOX.  GO 
DIRECTLY  TO  QUESTION  5  ON 
PAGE  2. 

2.  What  types  of  agencies  do  you 

subcontract  with?  (Check  as  many 

as  are  applicable.) 
I     I  Local  housing  authorities 
I     I  Community  action  agencies 
(     j  Other  ncn-profit  corporations 

(please  explain) 

I     )  Other  (please  explain) 


3.  Do  you  subcontract  with  more  than 

one  agency? Yes No 

IF  YES: 

a.  How  many  agencies  do  you 
subcontract  with? 

b.  Do  the  types  of  activities  carried 
out  by  subcontractor  agencies  vary? 
Yes  No 

4.  Typically,  what  types  of  activities 

does  a  subcontractor  agency 

perform?  (Check  as  many  boxes  as 

are  applicable.) 
1     I  Taking  applications 
I     I  Selecting  families  off  waiting  list 
[     1  Certifying/verifying  family 

income 
I     I  Briefing  families/issuing 

Certificates  or  Vouchers 
I     1  Counseling/support  as  families 

look  for  housing 
I     I  Inspecting  housing 
I     I  Negotiating  rents/rent 

reasonableness 
I     )  Reviewing  the  lease 
I     j  Processing  assistance  payments 
I     I  Counseling/support  for  families 

receiving  payments 
I     I  Handling  complaints  (e.g..  lease 

violations,  damage  claims) 
I     I  Processing  annual  recertifications 

of  family  eligibility 
(     I  Terminating  assistance  payments 
GO  DIRECTLY  TO  QUESTION  8  ON 

PAGE  3. 

5.  Which  best  describes  your  delivery 

method?  (Check  one) 
I     I  Centralized,  with  one  location 

(office)  for  administering 

Certincates  and  Housing  Vouchers 
IF  YOU  CHECKED  THIS  BOX.  GO 

DIRECTLY  TO  QUESTION  8  ON 

PAGE  3. 
I     j  Central  office  and  branch  offices 

maintained  at  the  expense  of  the 

PHA  (number  of  branch 

offices ). 

I     I  Central  office  and  out-stationed 


employees,  but  no  branch  offices 
maintained  at  the  expense  of  the 
PHA. 
)  Other  (please  explain) 


1     I 


6.  If  you  maintain  branch  offices: 

a.  What  types  of  activities  are 
performed  by  the  branch  offices? 
(Check  as  many  boxes  as  are 
applicable.) 

Taking  applications 
]  Selecting  families  off  waiting  list 
I     j  Certifying/verifying  family 

income 
[     I  Briefing  families/issuing 

Certificates  or  Vouchers 
I     j  Counseling/support  as  families 

look  for  housing 
I     j  Inspecting  housing 
[     I  Negotiating  rents/rent 

reasonableness 
I     I  Reviewing  the  lease 
[     j  Processing  assistance  payments 
I     ]  Counseling/support  for  families 

receiving  payments 
I     I  Handling  complaints  (e.g.,  lease 

violations,  damage  claims) 
I     I  Processing  annual  recertifications 

of  family  eligibility 
I     I  Terminating  assistance  payments 

b.  Do  the  branch  offices  perform  other 
functions,  besides  Hdrninistcfring 
Certificates  and  Housing  Vouchers? 
Yes No 

If  yes,  please  explain: 


7.  Do  you  have  out-stationed  staff  (not  in 
branch  offices)  who  perform 
Certificate  and  Housing  Voucher 

functions?  Yes No 

IF  NO,  GO  DIRECTLY  TO  QUESTION 

8  ON  THIS  PAGE. 
IF  YES: 
a.  What  types  of  activity  are 

performed  by  out-stationed  staff? 
(Check  as  many  boxes  as  are 
applicable.) 
I     ]  laking  applications 
j     I  Selecting  families  off  waiting  list 
j     j  Certifying/verifying  family 

income 
I     I  Briefing  families/issuing 

Certificates  or  Vouchers 
I     I  Inspecting  housing 
j     I  Counseling/support  as  families 

look  for  housing 
I     I  Rent  reasonableness/negotiating 
rents 

I  Reviewing  the  lease 
j  Expiration  of  Certificate  or 
Voucher 

.]  Processing  assistance  payments 
I  Counseling/support  for  families 
receiving  payments 

Complaint  handling 
I  Terminating  assistance  payments 
.  Do  the  out-stationed  staff  perform 
other  functions  besides 


I 


I 


1     1 


administering  Certificates  and 

Housing  Vouchers? Yes 

No 

If  yes,  please  explain: 


8.  Regardless  of  the  type  of  staff  (i.e., 
whether  PHA  or  subcontractor)  who 
are  performing  housing  quality 
inspections,  what  is  the  minimum 
and  the  maximum  distance  (one- 
way) that  staff  would  normally 
travel  to  inspect  housing?  (Check 
one  in  each  column.) 


Minimum  one-way 
distance 


Maximum  one-way 
distance 


I  Under  10  miles 

I  10-25  miles 

I  26-50  miles 

I  51-100  miles 

I  more  than  100  miles 

I  don't  know 


I  Under  10  miles 

I  10-25  miles 

I  26-50  mile* 

I  51-100  miles 

I  more  than  100  miles 

)  don't  know 


9.  Attachment  A  provides  an 
alphabetical  list  of  non- 
metropolitan  or  rural  counties  that 
are  served  by  your  Certificate/ 
Housing  Voucher  program.  (The 
information  is  from  HUD's  files,  and 
firom  a  HAC  survey  performed  last 
year.)  On  Attachment  A,  please: 

a.  Add  any  rural/non-metro  counties 
that  you  serve  with  Certificates  or 
Housing  Vouchers  but  are  not 
listed. 

b.  Draw  a  line  through  any  counties 
that  you  are  not  serving  (i.e.,  no 
Certificates  or  Housing  Vouchers 
under  lease.) 

c.  If  your  PHA  jurisdiction  covers  only 
part  of  a  county,  please  draw  a 
circle  around  the  name  of  that 
county. 

d.  Under  the  column  headed  "Unusual 
Family  Difficulty"  please  indicate 
whether  families  have  unusual 
difficulty  finding  housing  and 
receiving  assistance  under  the 
Certificate  or  Housing  Voucher 
program.  (Indicate  yes  or  no.) 

e.  Under  the  column  headed  "Unusual 
Administrative  Difficulty"  please 
indicate  whether  your  agency 
(including  any  subcontractors, 
branch  offices,  etc.)  has  unusual 
difficulty  administering  Certificates 
or  Housing  Vouchers  in  terms  of 
time,  complexity,  or  cost.  (Indicate 
yes  or  no.) 

f.  Under  the  column  headed  "Average 
Travel  Time,"  enter  the  one-way 
travel  time  (hours  and  minutes)  that 
would  normally  be  required  for  staff 
to  perform  a  housing  quality 
inspection  in  each  county  listed.  In 
making  the  estimates,  try  to  refiect 
the  way  that  inspectors  would 
normally  travel  (e.g..  leaving  from 


their  home  or  office  versus 
travelling  from  county  to  county). 
10.  Now  please  examine  the  counties  for 
which  you  indicated  in  Attachment 
A  that  families  have  unusual 
difficulty.  What  kinds  of  difficulties 
affect  families  in  these  counties? 
Please  place  numbers  in  the  boxes 
to  indicate  rank  order,  with  [1]  for 
the  most  serious  problem  (2)  for  the 
next  most  serious  problem,  etc. 
(Leave  blank  if  not  a  problem.) 

I    j  Quality  of  available  housing 

[    ]  Willingness  of  landlords  to 
participate 

I    ]  Fair  Market  Rents  or  Payment 
Standard  not  high  enough 

[    ]  Discrimination  against  families 
based  on  race,  size  of  household, 
sex  of  head  of  household  or  source 
of  income 

I     j  Families  that  need  help  are  over- 
income  or  otherwise  ineligible  to 
apply 

[    )  Other  (please  explain) 

[    ]  Other  (please  explain) 


What  kinds  of  difficulties  occur? 

Please  place  numbers  in  the  boxes 

to  indicate  rank  order,  with  |1  j  for 

the  most  serious  problem,  [2]  for  the 

next  serious  problem,  etc.  (Leave 

blank  if  not  a  problem). 
[     j  Travel  cost  to  inspect  housing  or 

otherwise  run  the  programs 
I     I  Reaching  landlords  or  convincing 

them  to  participate  in  the  programs 
(     j  Repairing  housing  units  to  pass 

housing  quality  inspections 
[    ]  High  turnover  rate  for  families 

participating  in  the  program 
[    j  Administrative  fee  not  sufficient 

to  cover  costs 
[    1  Other  (please  explain] 

[    j  Other  (please  explain) 


11.  Now  please  examine  the  counties  for 
which  you  indicated  that  your 
agency  has  unusual  difficulty 
administering  Certificates  and 
Housing  Vouchers. 


12.  How  could  HUD  rules  or  regulations 
be  changed  to  make  it  easier  to 
provide  Certificate  or  Housing 
Voucher  assistance  in  hard-to-serve 
counties? 

Overview 

All  in  all,  what  do  you  think  would  be 
the  most  effective  administrative 
approach  to  rural  delivery  of  Certificate 
and  Housing  Voucher  assistance?  (This 
is  an  open-ended  question,  so  please 
feel  free  to  be  creative.] 


Attachment  A 


HUOCode 

County  name 

Unusual  (amity 
difficulty?  (Y  or  N) 

Unusual  agency 
difticutty?  (Y  or  N) 

Average  travel  time 

I     ) 

I     ] 

hr            min 

[     ] 

t     1 

[     ) 

hr            min 

t     J 

hr            min 

[     ].'. 

[    ] 

tv           min 

[FR  Doc.  88-15736  Filed  7-12-88: 8:45  am] 

BUXWtQ  COOE  421<H>1-M 


IDocket  No.  N-88-1829] 

Submission  of  Proposed  Information 
Collections  to  OMB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notices^ 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDllESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 


Executive  OfiHce  Building,  Washington, 

DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
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of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3S35(d). 

Date:  July  7. 1988. 
David  S.  Cristy. 

Deputy  Director.  Information  Policy  and 
Management  Division. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Certification  Pages  for 

Settlement  Statement 
Office:  Housing 
Description  of  the  Need  for  the 

Information  and  Its  Proposed  Use: 


HUD  needs  this  information  to  verify 
the  accuracy  of  the  information 
included  in  the  closing  package  and  to 
eliminate  errors  commonly  found  in 
closing  packages.  HUD  uses  this 
information  to  ensure  that  the  FHA 
insurance  fund  is  properly  credited 
and  to  ensure  that  the  Department 
receives  the  correct  information  to 
maintain  their  records  properly. 

Form  Number:  HUD-9589 

Respondents:  Individuals  or  Households 
and  Businesses  or  Other  For-Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of 

Frequency 

respond-        x             of 

-   entt 

response 

IHourt  per 
response 


Burden 
hour* 


Trunsmitlal  of  closing  information.. 


70.000 


.17 


11.900 


Total  Estimated  Burden  Hours:  11,900 

Status:  Revision 

Contact:  David  H.  Patton,  HUD,  (202) 

755-5832;  John  Allison,  OMB,  (202) 

395-6880. 

Date:  July  7, 1988. 

Proposal:  Application  for  Multifamily 
Housing  Projects  and  for  Equity  Loans 
(FR-2450} 

Office:  Housing 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  collection  is 
comprised  of  basic  application 
packages  for  HUD  insurance  of 
multifamily  projects,  hospitals, 
nursing  homes,  etc..  under  a  variety  of 
programs.  HUD  needs  and  use  this 
information  to  insure  equity  loans  to 
owners  of  certain  low  income 
projects. 


Form  Number:  HUD-92013,  92013HOSP, 
and  92013NH-ICF 

Respondents:  Individuals  or 
Households,  State  of  Local 
Governments,  Businesses  or  Other 
For-Proflt,  and  Federal  Agencies  or 
Employees 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Numt>er  of 
respond-       x 
ents 


Frequency 

of 
response 


Hours  per      _ 
response 


Burden 
hours 


Multifamily  Morlguge  Insurance 

Hospital  Mortgage  Insurance 

Section  N 

Nursing  Home  MortgaRe  Insurance.. 

Affirmative  Marketing  Plan 

Application  for  Equity  Ixian 


350 

M 

22.400 

1.300 

2 

2,600 

1 

1 

1 

150 

M 

SiaoD 

500 

2 

van 

100 

2 

2 

400 

Total  Estimated  Burden  Hours:  36.001 

Status:  Reinstatement 

Contact:  C.  Edward  Lewis,  Jr.,  HUD, 

(202)  755-6223;  John  Allison,  OMB. 

(202)  395-6880. 

Date:  |uly  6. 1988. 
im  Doc.  88-15737  Filed  7-12-88:  8:45  am) 

BILLING  COOE  4210-01-M 

Office  of  the  Secretary 
(Docket  No.  N-88- 1831) 

Privacy  Act  of  1974;  Proposed 
Amendment  to  a  System  of  Records 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 


ACTION:  Notification  of  a  proposed 
amendment  to  an  existing  system  of 
records. 

SUMMARY:  The  Department  is  giving 
notice  that  it  intends  to  amend  the 
following  Privacy  Act  system  of  records: 
HUD/DEPT-34.  Pay  and  Leave  Records 
of  Employees. 

EFFECTIVE  DATE:  This  amendment  shall 
become  effective  without  further  notice 
in  30  calendar  days  August  12, 1988, 
unless  comments  are  received  on  or 
before  that  date  which  would  result  in  a 
contrary  determination. 
ADDRESS:  Rules  Docket  Clerk.  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  L.  Stokes,  Departmental  Privacy 


Act  Officer,  Telephone  (202)  755-6374. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  HUD/ 
DEPT-34  contains  information  about  the 
pay  and  leave  records  the  Department 
maintains  on  its  employees.  The 
Department  is  amending  the  system  of 
records  to  reflect  two  additional  routine 
uses  and  the  deletion  of  an  existing 
routine  use.  The  first  additional  routine 
use  is  for  disclosure  to  the  Department 
of  Labor  to  assist  in  processing  workers 
compensation  injury  claims  under  the 
Federal  Employee's  Compensation  Act. 
5  U.S.C.  8101  et  seq.  The  other 
additional  routine  use  is  for  disclosure 
to  State  governments,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  the  Virgin  Islands  to  assist  in 
processing  unemployment  claims  under 
the  Unemployment  Compensation  for 
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Federal  Employees  Program.  5  U.S.C. 
8501-6509.  The  routine  use  that  is  being 
deleted  is  for  disclosure  to  the  General 
Accounting  Office.  That  routine  use  was 
made  unnecessary  by  the  addition  of 
subsection  (b)(10)  of  the  Privacy  Act  in 
the  1982  amendments.  The  amended 
portion  of  the  system  notice  is  set  forth 
below.  Previously,  a  prefatory  statement 
containing  the  general  routine  uses 
applicable  to  most  of  the  Department's 
systems  of  records  was  published  by  the 
Federal  Register  in  the  Privacy  Act 
Issuances.  1986  Compilation,  Volume  II. 
HUD/DEPT-34  was  published  for 
comment  on  March  7, 1988.  at  53  FR 
7242.  A  report  of  the  Department's 
intention  to  amend  this  system  was  filed 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the  Office 
of  Management  of  Budget  on  June  20. 
1988. 

Authority:  5  U.S.C.  552a,  88  Stat.  1896; 
Section  7(d)  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

Issued  At  Washington,  DC,  July  8, 1988. 
Judith  L.  Hofmann, 
Assistant  Secretary  for  Administration. 

HUD/DEPT-34 

SYSTEM  NAME: 

Pay  and  Leave  Records  of  Employees. 


ROUTINE  USES  OF  RECORDS  MAHiTAINEO  IN 
THE  SYSTEM,  MiCUIDHM  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  Routine  Uses  paragraphs  in 
prefatory  statement.  Other  Routine 
Uses:  Transmittal  of  data  to  U.S. 
Treasury  to  effect  issuance  of  paychecks 
to  employees  and  distribution  of  pay 
according  to  employee  directions  for 
savings  bonds,  allotments,  financial 
institutions,  and  other  authorized 
purposes.  Annual  reporting  of  W-2 
statements  to  Internal  Revenue  Service, 
Social  Security  Administration,  the 
individual,  and  taxing  authorities  of  the 
States,  the  District  of  Columbia, 
territories,  possessions,  and  local 
governments,  except  Social  Security 
Numbers  shall  be  reported  only  to  such 
authorities  that  have  satisfied  the 
requirements  set  forth  in  Section 
7(a)(2)(B)  of  the  Privacy  Act  of  1974.  To 
the  Office  of  Personnel  Management 
concerning  pay.  beneHts,  retirement 
deductions,  and  other  information 
necessary  for  the  office  to  carry  on  its 
Govemmentwide  personnel  functions;  to 
other  Federal  agencies  to  facilitate 
employee  transfers;  to  the  Department 
of  Labor  to  process  workers 
compensation  injury  claims;  to  other 
Federal  agencies  for  the  purpose  of 
collecting  debts  owed  to  the  Federal 
Government  by  administrative  or  salary 


offset;  to  the  Federal  Retirement  Thrift 
Investment  Board  to  administer  the 
Thrift  Savings  Plan;  to  the  Department 
of  Agriculture's  National  Finance  Center 
for  payroll/personnel  action,  receipt 
account,  time  and  attendance,  and 
administrative  overpayment  processing; 
to  the  Department  of  Agriculture,  Office 
of  Inspector  General,  for  audits  of  the 
payroll  personnel  system;  to  Federal. 
State,  and  local  agencies  to  assist  in  the 
enforcement  of  child  and  spousal 
support  obligations;  to  State 
governments,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  and 
the  Virgin  Islands  to  assist  in  processing 
unemployment  claims  under  the 
Unemployment  Compensation  for 
Federal  Employees  Program. 

|FR  Doc.  88-15738  Filed  7-12-68;  8:45  am] 

BILLINO  CODE  4210-39-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR120-6310-02:  GP8-177] 

Coos  Bay  District  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTKMi:  Meeting  of  Coos  Bay  District 

Advisory  Council. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-579  and  43 
CFR  Part  1780  that  a  meeting  of  the  Coos 
Bay  District  Advisory  Council  will  be 
held  on  Tuesday.  August  9, 1988, 
beginning  at  8:00  a.m.  The  meeting  will 
be  held  as  a  tour  of  a  small  portion  of 
the  Coos  Bay  District,  departing  from  the 
BLM  Coos  Bay  District  Office. 

Agenda:  The  agenda  for  the  meeting 
will  include: 

1.  A  tour  of  certain  BLM  lands  to  show 
Council  members  various  classifications 
of  lands  under  the  Timber  Production 
Capability  classiHcation  (TPCC)  system. 

2.  Arrangements  for  the  next  meeting. 
The  meeting  is  open  to  the  public  and 

news  media,  but  not  transportation  will 
be  provided  for  either  public  or  news 
media  representatives.  Interested 
persons  may  make  oral  statements  to 
the  council  at  8:00  a.m.  on  Tuesday, 
August  9.  before  the  tour  departs,  or  file 
written  statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager  by  close  of  business  on 
Tuesday.  August  2, 1988  (Telephone  503- 
269-5880). 

ADDRESS:  Bureau  of  Land  Management, 
Coos  Bay  District  O^ice,  333  South 
Fourth  Street,  Coos  Bay,  OR  97420. 


Minutes  of  the  meeting  will  be 
maintained  at  the  District  Office  and 
made  available  during  regular  business 
hours  (7:45  am.  to  4:30  p.m.)  for  public 
inspection  or  reproduction  at  the  cost  of 
duplication. 

Date:  June  27, 1988. 
Melvin  E.  Chase, 
District  Manager. 
(FR  Doc.  88-15728  Filed  7-12-88:  8:45  am] 

BHJJNG  CODE  43tO-3»-M 


[UT050-(»-4322-14] 

Grazing  Advisory  Board  Meeting  and 
Tour 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  District  Grazing  Advisory  Board 
Meeting  &  Tour. 

summary:  The  Richfield  District  Grazing 
Board  will  hold  a  meeting  and  tour 
August  3, 1988.  The  meeting  will  start  at 
9:00  a.m.  at  the  Area  Office,  15  East  500 
North.  Fillmore.  Utah.  The  tour  will  take 
place  in  the  afternoon.  The  agenda  will 
be: 

1.  Discussion  of  the  New  Grazing 
Regulations. 

2.  The  District's  Weed  Program. 

3.  Range  Improvement  Update. 

4.  Grasshopper/Cricket  Control 
Program. 

5.  Update  on  Henry  Mountain 
Coordinated  Resource  Management 
Proposal. 

6.  Status  of  Wildhorse  Program. 

7.  Proposed  Grazing  Decisions. 

8.  Management  of  Riparian  Areas. 
The  field  tour,  scheduled  for  the 

afternoon  upon  completion  of  agenda 
items  will  be  to  review  the  clear  spot 
range  rehabilitation.  Individuals  wishing 
to  go  on  the  tour  need  to  furnish  their 
own  tranportion. 

Interested  persons  may  make  oral 
statements  to  the  Board  between  1:15 
p.m.  and  2:15  p.m.  or  file  written 
comments  from  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  or  participate  on  the 
tour  must  notify  the  District  Manager, 
Bureau  of  Land  Management  150  East 
900  North.  Richfield,  Utah  84701  (801- 
896-8221).  For  further  information 
contact:  Bert  Hart.  District  Public  Affairs 
Specialist  at  the  above  address. 

Neil  Thomas, 

Acting  District  Manager,  Richfield  District 

Office. 

(FR  Doc.  88-15627  Filed  7-12-88;  3:45  am] 
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[OR-943-0S-4220-1 1;  GP-08-180;  OR- 
213151 

Proposed  Continuation  of  Wittidrawal; 
Oregon 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service  proposes 
that  an  existing  withdrawal  continue  for 
20  years  and  requests  that  the  land 
remain  closed  to  mining  and  be  opened 
to  surface  entry. 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughaii,  BLM  Oregon  Slate 
Office.  P.O.  Box  2965.  Portland.  Oregon 
97208.  503-231-6905. 

SUPPLEMENTARY  INFORMATION:  The 

Forest  Service  proposes  that  the 
withdrawal  made  by  the  Secretarial 
Order  of  December  20. 1907  continue  for 
a  period  of  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751. 
43  U.S.C.  1714.  The  land  involved  is 
located  in  the  Rogue  River  National 
Forest  and  contains  93  acres  in  T.  37  S., 
R.  4  E..  W.M.,  Jackson  County,  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Big  Elk  Administrative  Site. 
The  withdrawal  currently  segregates  the 
land  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws.  The  Forest  Service  requests  no 
changes  in  the  purpose  or  segregative 
effect  of  the  withdrawal  except  that  the 
land  be  opened  to  operation  of  the 
public  land  laws  generally. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  oficer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 


Dated:  |uly  5. 1968. 
B.  Lavalle  BUck. 

Chief.  Branch  of  Lands  and  Minerals 

Operatkma. 

(PR  Doc  88-15626  Filed  7-12-88;  a4S  am) 

BtUJNQ  CODE  431«-33-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Devetopment 

Joint  Committee  on  Agricuiturai 
Research  and  Development  of  the 
Board  for  Intematlonai  Food  and 
Agricultural  Development 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  Twentieth  meeting 
of  the  Joint  Committee  on  Agricultural 
Research  and  Development  (JCARD]  of 
the  Board  for  International  Food  and 
Agricultural  Development  (BIFAD)  on 
August  3rd  and  4th,  1988. 

Among  the  most  important  agenda 
items  are  the  forthcoming  charges  from 
the  BIFAD  to  JCARD  regarding:  (1)  The 
BIFAD  Task  Force  on  Environment  and 
Natural  Resources:  Strategies  for 
Sustainable  Agriculture  and  (2)  the 
forthcoming  CRSP  Triennial  Reviews  on 
Bean/Cowpeas.  Soil  Management. 
Aquaculture  (Pond  Dynamics  and 
Fisheries  and  Stock  Assessment. 

JCARD  will  hold  the  August  3rd 
portion  of  the  meeting.  1:30-5:00  pm  in 
Room  1107.  Department  of  State.  21st 
and  C  Street.  Washington.  DC  20523  and 
the  August  4th.  9:00-11:30  am.  portion  of 
the  Meeting  also  in  the  Department  of 
State  in  Room.  3637.  Any  interested 
person  may  attend,  may  file  written 
statements  with  the  Committee  before  or 
after  the  meetings,  or  may  present  oral 
statements  in  accordance  with 
procedures  established  by  the 
Committee,  and  to  the  extent  the  time 
available  for  the  meeting  permits. 

It  is  suggested  that  those  desiring 
further  information  write  to  Dr.  Lynn 
Pesson.  Executive  Director,  BIFAD  Staff 
if  desiring  further  information,  in  care  of 
the  Agency  for  International 
Development.  BIFAD/S.  Washington. 
DC  20523.  or  telephone  him  at  (202)  647- 
79048. 

Dated:  June  30. 1988. 
Lynn  Pesaon. 

Executive  Director.  BIFAD/Staff. 

(PR  Doc.  8S-15628  Filed  7-12-88:  6:45  an] 

MLUNQ  COOK  •t«»41-M 


Board  for  International  Food  and 
Agricultural  Development;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  Eighty-Ninth 
Meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD)  on  August  5. 1988. 

The  purposes  of  the  Meeting  are:  (a) 
To  discuss  the  BIFAD  Charter,  (b)  to 
discuss  Women  in  Development,  (c)  to 
hear  a  Report  of  the  Task  Force  on 
Participant  Training,  (d)  to  hear  a  report 
on  the  proposed  project  evaluation 
procedure  and  (e)  to  take  action  on  the 
recommendations  of  the  budget  panel. 

The  August  5. 1988  Meeting  will  be 
held  in  the  Pan  American  Health 
Organization  building.  525  Twenty-Third 
Street.  NW  Washington.  DC  20037.  Any 
interested  person  may  attend  and  may 
present  oral  statements  in  accordance 
with  procedures  established  by  the 
Board  and  to  the  extent  the  time 
available  for  the  meeting  permits. 

Curtis  Jackson.  Bureau  of  Science  and 
Technology.  Office  of  University 
Relations.  Agency  for  International 
Development  is  designated  as  A.I.D. 
Advisory  Committee  Representative  at 
this  Meeting.  It  is  suggested  that  those 
desiring  further  information  write  to  Dr. 
Jackson,  in  care  of  the  Agency  for 
International  Development,  Rm.  309, 
SA-18,  Washington.  DC  20523.  or 
telephone  him  on  (703)  235-6929. 

Dated:  )uly  5, 1988. 
LyrniPesaon. 

Executive  Director.  BIFAD. 

|FR  Doc.  88-15629  Filed  7-12-88:  8:45  am) 

MLUNO  COOC  tlM-^l-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-267] 

Certain  Minoxidil  Power,  Salts  and 
Compositions  for  Use  in  Hair 
Treatment;  Change  of  Commission 
InvestigathM  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  Deborah  D.  Sorkin,  Esq.,  of  the 
Office  of  Unfair  Import  Investigations 
500  E  St.  SW.  Washington.  DC  20436. 
will  be  the  Commission  investigative 
attorney  in  the  above-cited  investigation 
instead  of  Jeffrey  L  Gertler.  Esq. 


The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 
Lynn  I.  Levine. 

Director,  Off  ice  of  Unfair  Import 
Investigations. 

Dated:  |uly  5. 1988. 
[PR  Doc.  88-15733  Filed  7-12-88:  8:45  am] 

BILUMG  COOE  702(Hn-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-55  (Sub-No.  240X)) 

CSX  Transportation,  inc., 
AI»andonment  Between  Big  Pool  and 
Tonoloway  in  Washington  County,  MD 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903.  et  seq.,  the 
abandonment  by  CSX  Transportation. 
Inc.  of  20.35  miles  of  track  in 
Washington  County.  MD.  subject  to 
standard  labor  protection  and  certain 
environmental  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  Hnancial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
12. 1988.  Formal  expressions  of  intent  to 
file  an  offer  '  of  Financial  assistance 
under  49  CFR  1152.27(c)(2]  and  petitions 
to  stay  must  be  filed  by  July  25. 1988. 
and  petitions  for  reconsideration  must 
be  filed  by  August  2. 1988.  Requests  for 
a  public  use  condition  must  be  filed  by 
July  25. 1988. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  240X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 

Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representative: 
Lawrence  H.  Richmond.  100  North 

Charles  Street,  Baltimore.  MD  21201 
and 
Charles  M.  Rosenberger,  500  Water 
Street.  Jacksonville,  FL  32202. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar.  (202)  275-7245.  [TDD 
for  hearing  impaired  (202)  275-1721) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc..  Room  2229. 
Interstate  Commerce  Commission 


■  See  Exemption  of  Rail  Line  Abandonments  or 
Discontinuance — Offers  ofPinoncial  Assistance.  4 
I.CC.  2d  1M,  (1987).  and  Tmal  rules  publi«hed  in  th« 
FadMal  RaglMar  on  Deccmtwr  22, 1987  (52  FR  4M40- 
4a44«). 


Building,  Washington.  DC  20423.  or  call 
(202)  289-4359  (DC  Metropolitan  area), 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721  or  by  pickup  from  Dynamic 
Concepts.  Inc..  in  Room  2229  at 
Commission  headquarters). 

Decided:  July  6, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  L,amboley. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  86-15655  Filed  7-12-88:  8:45  am| 

BILUNQ  CODE  7035-«1-«l 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  Sandidge,  Inc.  et 
al. 

In  accordance  with  Department 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  June  24. 1988.  a  proposed 
consent  decree  in  United  States  v. 
Sandidge,  Inc.  et  al,  Civil  Action  No.  87- 
2386.  was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Columbia.  The  proposed  consent  decree 
resolves  a  judicial  enforcement  action 
brought  by  the  United  States  against 
Sandidge.  Inc..  Unity  Construction.  Inc. 
and  Martin  O.  Sandidge  for  violations  of 
the  Clean  Air  Act. 

The  proposed  consent  decree  requires 
the  three  defendants  to  comply  with  the 
notification  provisions  of  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  for  asbestos.  40  CFR  Part  61, 
Subpart  M.  The  consent  decree  also 
requires  the  defendants  to  provide  their 
employees  with  training,  approved  by 
the  United  States  Environmental 
Protection  Agency,  in  asbestos 
demolition  and  removal  practices. 
Finally,  the  consent  decree  requires  the 
defendants  to  pay  a  total  penalty  of 
$30,000  in  several  installments  within 
one  year  of  entry  of  the  Decree  by  the 
Court. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Sandidge,  Inc.  et  al.  D.J.  Ref.  90-5-2- 
1-1128. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  ludiciary  Center 
Building.  555  Fourth  Street.  NW, 
Washington.  DC  ^QflOl,  and  at  the 
RegionjII,a£fice  of  the  United  States 


Environmental  Protection  Agency.  841 
Chestnut  Building.  Philadelphia. 
Pennsylvania  19107.  Copies  of  the 
consent  decree  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1517. 
Ninth  Street  and  Pennsylvania  Avenue. 
NW..  Washington,  DC  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.60  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States, 
lames  L.  Byrnes, 

Deputy  Assistant  .Attorney  General,  Land  and 
Natural  Resources  Division. 
[PR  Doc.  86-15625  Piled  7-12-88:  8:45  am) 

BOXING  COOC  4410-01-M 


NATIONAL  FOUNDATION  ON  THE  < 
ARTS  AND  THE  HUMANITIES 

Dance  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Companies  Section)  to 
the  National  Council  on  the  Arts  which 
was  to  have  been  held  on  July  18-22, 
1988,  from  9.00  a.m.-9:00  p.m..  and  on 
July  23, 1988,  from  9:00  a.m.-5:00  p.m.  in 
room  M-07  of  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506  has  been 
changed.  It  will  be  held  on  July  18-21. 
1988  from  9:00  a.m.-9:00  p.m.  and  on  July 
22, 1988  from  9K)0  a.m.-7:00  p.m. 

If  time  permits,  a  portion  of  the 
meeting  will  be  open  to  the  public  on 
July  22. 1988,  from  3:00  a.m.-7«)  p.m.  for 
a  guidelines  and  policy  issues 
discussion. 

The  remaining  sessions  of  this 
meeting  on  July  18-21. 1988.  from  9«) 
a.m.-9:00  p.m..  and  on  July  22, 1986.  from 
9:00  a.m.-3K)0  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chaimian 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(b)  of 


♦  *ir!A.t-AV 
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section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506,  202/6B2-5532. 
TTY  202/682-5496.  at  least  seven  [7] 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  202/682-6433. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
luly  8. 1988. 
|FR  Doc.  88-15734  Filed  7-12-88;  8:45  ami 

BILUNQ  CODE  7S37-41-M 


Humanities  Panel;  Meeting 

agency:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  notice  is  hereby  given 
that  the  following  meetings  of  the 
Mumanities  Panel  will  be  held  at  the  Old 
Post  Office,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT 

Stephen  J.  McCleary.  Advisory 
Committee  Management  OfHcer. 
National  Endowment  for  the 
Humanities.  Washington,  DC  20506; 
telephone  202/786-0322. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  Tmancial  information 
obtained  from  a  person  and  privileged 
or  confidential:  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency 
action;  pursuant  to  authority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
Meetings,  dated  January  15, 1978. 1  have 
determined  that  these  meetings  will  be 


closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)  (B)  of 
section  552  or  Tide  5,  United  States 
Code. 

1.  Date:  August  1, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  American  History  and 
American  Studies,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January 
1989. 

2.  Date:  August  2, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Comparative  Literatures; 
Germanic  Slavic  and  Non- Western 
Literatures;  and  Literacy  Theory  and 
Criticism,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  January  1989. 

3.  Date:  August  2-3. 1988. 
Time:  9H)0  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Research,  Scholarship 
and  Graduate  Education,  submitted  to 
the  Office  of  Challenge  Grants,  for 
projects  beginning  after  December  1, 
1988. 

4.  Date:  August  3, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Political  Science, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  January  1989. 

5.  Dote:  August  4. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
Art  History,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  January  1989. 

6.  Date:  August  4. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Philosophy,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
January  1989. 

7.  Date:  August  4-5, 1988. 
Time:  8:00  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  TTiis  meeting  will  review 
applications  submitted  for  Museums  and 
Historical  Organizations,  submitted  to 
the  Division  of  General  Programs,  for 
projeets  beginning  after  January  1, 1989. 


8.  ^ofe.' August  5. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
American  History,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January 
1989. 

9.  Date:  August  5. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Anthropology.  Sociology, 
Psychology  and  Education,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
January  1989. 

10.  Date:  August  a  1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program.-Ttus  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  Political  Science,  Law 
and  Economics,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January 
1989. 

11.  Date:  August  8. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Romance  and  Classical 
Languages  and  Literatures,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
January  1989. 

12.  Date:  August  9. 1968. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  wiH  review 
Fellowships  for  College  Teachers  and 
Independent  Scholarships  applications 
in  European  History,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January 
1988. 

13.  Date:  August  9. 1988. 

Time:  8:30  a.m.  to  5:30  p.m.  t 

Room:  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Religious  Studies, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  January  1989. 

14.  Date:  August  15. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  310-2. 

Program:  This  meeting  will  review 
Fellowships  and  Independent  Scholars 
applications  in  Philosophy,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
January  1989. 


15.  Date:  August  15, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  European  History, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  January  1989. 

16.  Date:  August  16, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers  and 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
Latin  American  and  Non-Western 
History,  submitted  to  the  Division  of 
Fellowships  and  Seminars. 

17.  Date:  August  16. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  British  Literature, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  January  1969. 

18.  Date:  August  17, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
Religious  Studies,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January 
1989. 

19.  Date:  August  17, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  American  Literature  and 
Studies;  Literary  Theory  and  Criticism: 
and  Film  Studies,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January 
1989. 

20.  Date:  August  17. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
American  Literature  and  Studies, 
Communications,  Speech,  and  Media, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  January  1989. 

21.  Date:  August  18. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Art  History  and 
Criticism,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
in  January  1989. 


22.  Date:  August  18. 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Fellowships  for  College  and 
Independent  Scholars  applications  in 
Classical  and  Romance  Languages, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  January  1989. 

23.  Date:  August  19. 198a 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers  and 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
Music  and  Uance  History  and  Criticism, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  January  1989. 

24.  Date:  August  22, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
Sociology,  Anthropology,  Psychology 
and  Education,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  January  1989. 

25.  Date:  August  23, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
German,  Slavic,  and  Oriental  Languages 
and  Literatures;  Theater  and  Film; 
Linguistics,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  January  1989. 

26.  Date:  August  24, 1988. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
English  Literature,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  begirming  after  January 
1989. 

Stephen  |.  McCleary, 

Advisory  Committee  Management  Officer. 
(PR  Doc.  88-15658  Filed  7-12-88;  8:45  am] 

BILUNG  CODE  753S-S1-II 


NUCLEAR  REGULATORY 
COMMISSION 

IDocket  Nos.  50-237  and  50-249] 

Comntonwealth  Edison  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  the  Licenses  and  Technical 
Specifications  in  support  of  refueling 
and  startup  to  the  Commonwealth 
Edison  Company  (CECo,  the  licensee) 
for  the  Dresden  Nuclear  Power  Station. 
Unit  Nos.  2  and  3,  located  at  the 
licensee's  site  in  Grundy  County. 
Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  amend  the 
Technical  Specifications  to  correct  the 
discrepancy  between  the  Table  3.2.2 
value  for  the  4KV  emergency  bus 
undervoltage  trip  (3092V)  and  the 
current  trip  value  (2930V).  It  has  been 
determined  that  the  value  in  Table  3.2.2 
is  not  consistent  with  the  engineering 
and  design  basis  upon  which  the  actual 
trip  value  is  based. 

This  amendment  request  is  consistent 
widi  the  NRC  letter  dated  March  25. 
1988  granting  a  temporary  waiver  of 
compliance. 

The  Need  for  the  Proposed  Action 

By  letter  dated  March  2a  198a  the 
licensee  requested  review  and  approval 
of  a  change  to  the  Technical 
Specifications  to  correct  a  discrepancy 
in  Table  3.2^  Should  this  approval  not 
be  granted,  the  Technical  Specification 
would  not  be  consistent  with  the  design 
basis  and  existing  relays  and  could 
possibly  lead  to  a  misinterpretation  in 
the  future. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  corrects  a 
number  in  Table  3.2.2  of  the  Technical 
Specification  which  is  related  to  the 
degraded  voltage  on  the  4KV  emergency 
buses.  Based  on  the  staff's  evaluation, 
the  level  of  safety  in  the  operation  of  the 
plant  is  equivalent  to  that  anticipated 
when  the  license  was  granted.  There  is 
no  signficant  change  in  probability  or 
consequence  of  a  serious  accident. 
Radiological  releases  will  not  differ  from 
those  determined  previously  and  the 
proposed  amendments  do  not  otherwise 
affect  facility  radiological  effluents  or 
occupational  exposures.  The  proposed 
amendments  do  not  affect  plant 
nonradiological  effluents  and  have  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  there  are  no 
measurable  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
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impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
deny  the  amendment.  Such  action  would 
not  enhance  the  protection  of  the 
environment  and  would  result  in 
unjustifiable  costs  for  the  licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
Dresden,  Units  2  and  3  dated  November 
1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Signincant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  Environmental 
Assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  NRC  letter 
dated  March  25, 1988  confirming  a 
temporary  waiver  of  compliance  and  the 
licensee's  letter  dated  March  28, 1988. 
These  letters  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  and  at  the  Morris 
Public  Library,  604  Liberty  Street. 
Morris.  Illinois  60451. 

Dated  at  Rockville,  Maryland  this  eth  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  Muller. 

Director,  Project  Directorate  JII-'S.  Division  of 
Reactor  Projects— III.  IV,  V.  and  Special 
Projects. 

(FR  Doc.  88-15686  Filed  7-12-88;  8:45  am) 
aiLUNQ  cooe  7$M-01-M 


(Docket  Na  50-3341 

Ouquesne  Light  Co.  et  al.; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
66  issued  to  Duquesne  Light  Company, 
et  al.  (the  licensee),  for  operation  of  the 
Beaver  Valley  Power  Station.  Unit  1. 
located  in  Beaver  County.  Pennsylvania. 


Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  changes 
Technical  Specifications  (TS)  Section 
4.2.1.4  to  require  determination  of  the 
flux  difference  bv  interpolating  to  the 
design  end-of-!  .e  value,  instead  of 
interpolating  to  0%  at  the  end-of-hfe. 

The  proposed  amendment  is  in 
accordance  with  Duquesne  Light 
Company's  application  dated  December 
7, 1987, 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
needed  since  the  revised  method  will 
provide  a  target  flux  di^erence  that 
reflects  actual  core  conditions  more 
closely,  and  will  aid  the  operators  in 
maintaining  reactor  operation  within 
allowable  limits. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
Technical  Specifications.  The  proposed 
revision  would  only  improve  calculation 
of  the  target  flux  difference,  and  would 
have  no  other  effect  on  plant  design  or 
operation.  Therefore,  the  proposed 
change  does  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts',  the  proposed 
change  to  the  TS  involves  the  reactor 
system  which  is  located  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Prior  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
February  2. 1988  (53  FR  2896).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 


proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
only  continue  to  yield  an  operational 
parameter  in  a  less  accurate  way  than  is 
actually  possible. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Beaver  Valley  Power  Station,  Unit  1, 
dated  July  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  Of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  7, 1987, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW..  Washington, 
DC  and  at  the  B.F.  Jones  Memorial 
Library,  663  Franklin  Avenue,  Aliquippa, 
PA  15001. 

Dated  at  Rockville.  Maryland,  this  sixth 
day  of  July.  1988. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Slolz. 

Director,  Project  Directorate  1-4.  Division  of 
Reactor  Projects  l/II.Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  88-15800  Filed  7-12-68;  8:45  am) 
■nXNia  COOC  TMO-OI-M 


Advisory  Committee  on  Reactor 
Sataguards.  Sui>committee  on  Decay 
Heat  Removal  Systems;  Revised 
INeeting 

The  ACRS  Subcommittee  on  Decay 
Heat  Removal  Systems  scheduled  for 
July  20, 1988,  has  been  rescheduled  for 
Wednesday,  July  27, 1988,  8:30  a.m.. 
Room  1046, 1717  H  Street,  NW.. 
Washington.  DC.  All  other  items 
pertaining  to  this  meeting  remain  the 
same  as  published  on  Tuesday.  July  5, 
1086  (53  PR  25220). 
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Date:  July  6. 1988. 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  88-15685  Filed  7-12-88;  8:45  am) 

BILUNG  CODE  7S90-01-M 


Biweekly  Notice  Applications  and 
Amendments  to  Operating  Ucenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Baciiground 

Pursuant  to  Ihiblic  Law  (P.L.)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  June  18, 1988 
through  June  30, 1988.  The  last  biweekly 
notice  was  published  on  June  29, 1988 
(53  FR  22396). 

NOTICE  OF  CONSIDERA'nON  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 


determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records. 
Office  of  Administration  and  Resource 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  4000,  Maryland 
National  Bank  Building,  7735  Old 
Georgetown  Road,  Bethesda,  Maryland 
from  8:15  a.m.  to  5:00  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  1717  H  Street,  NW.,  Washington. 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  12, 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 


Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  signincant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
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Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
'or  leave  to  intervene  must  be  filed  with 
*he  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Pocument  Room,  1717  H  Street,  NW., 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528.  STN  50-529 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station  (PVNGS),  Units  1, 2 
and  3,  Maricopa  County.  Arizona 

Date  of  amendment  request:  May  27, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  consists  of 
changes  to  the  Technical  Specifications 
(Appendix  A  to  Facility  Operating 
License  Nos.  NPF-41.  NPF-51.  and  NPF- 
74  for  PVNGS  Units  1.  2  and  3 
respectively). 


The  proposed  change  will  modify 
Technical  Specification  3.2.3  to  require 
that  the  measured  Azimuthal  power  tilt 
be  less  than  the  allowance  used  in  the 
Core  Protection  Calculators  (CPCs)  at 
all  times.  A  wording  change  is  also 
proposed  for  Surveillance  Requirement 
4.2.3.2  to  refer  to  the  Core  Operating 
Limits  Supervisory  System  (COLSS)  as 
being  "in  service"  or  "out  of  service."  as 
exposed  to  operable  or  inoperable. 

In  addition,  the  azimuthal  power  tilt 
limits  with  COLSS  in  service  are 
increased  for  Unit  2  only.  This  would 
allow  the  operators  to  better  mitigate 
the  consequences  of  Xenon  transients 
occurring  below  40  percent  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  following 
discussion  of  the  proposed  changes  as 
they  relate  to  these  standards: 

Standard  1  -  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  since  the  results  of 
the  Unit  2  Cycle  2  analysis  incorporate 
the  higher  tilt  values  (with  COLSS  in 
service).  This  assures  that  there  is 
sufficient  margin  in  the  safety  analysis 
for  the  most  limiting  Design  Basis  Event. 

The  analyses  penormed  included 
physics  calculations  for  all  reactivity 
insertion  events  for  which  the  azimuthal 
power  tilt  is  an  explicit  input.  These 
analyses  include  Control  Element 
Assembly  (CEA)  Ejection.  Single  Full- 
Length  CEA  Withdrawal,  and  Single 
Part-Length  CEA  Drop  events. 

For  the  remaining  Design  Basis  Events 
there  is  sufficient  conservatism  in  the 
increased  azimuthal  power  tilt  allowed 
below  40%  power.  At  greater  than  40% 
power  the  proposed  limits  are  identical 
to  the  reference  cycle  (cycle  1)  and  are 
bounded  by  that  analysis. 

The  generic  change  that  requires  that 
the  measured  azimuthal  power  tilt  be 
less  than  the  CPC  allowance  provides 


an  additional  restriction,  therefore,  the 
probability  or  consequences  of  an 
accident  previously  evaluated  will  not 
be  increased. 

Standard  2  -  Create  the  Possibility  of 
a  New  or  Different  Kind  of  Accident 
from  any  Accident  Previously  Evaluated 

The  proposed  change  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated.  The  proposed  T.S. 
Amendment  only  changes  the  azimuthal 
power  tilt  limits,  and  does  not  modify 
any  plant  equipment  or  operating 
procedures.  The  generic  change  that 
requires  the  measured  azimuthal  power 
tilt  to  be  less  than  the  azimuthal  power 
tilt  allowance  used  in  the  CPC's  is  more 
restrictive  than  the  present  T.S. 
requirement.  The  relaxation  of  the 
azimuthal  power  tilt  limit  for  Unit  2 
allows  the  operators  to  better  mitigate 
xenon  transients  below  40%  power. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  will  not  be  created. 

Standard  3  -  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety 

The  proposed  change  will  not  involve 
a  significant  reduction  in  a  margin  of 
safety  since  additional  restrictions  are 
being  imposed  to  ensure  that  the 
azimuthal  power  tilt  is  less  than  or  equal 
to  the  allowance  used  in  the  CPCs  at  all 
times.  The  results  of  the  analyses 
assuming  the  higher  tilt  values  assure 
that  there  is  sufflcient  margin  for  the 
most  limiting  Design  Basis  Event. 
Therefore,  the  margin  of  safety  will  not 
be  reduced. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis. 

Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business  and  Science  Division,  12  East 
McDowell  Road.  Phoenix.  Arizona 
85004. 

Attorney  for  licensees:  Mr.  Arthur  C. 
Gehr,  Snell  &  Wibner.  3100  Valley 
Center,  Phoenix,  Arizona  85007. 

NRC  Project  Director  Mr.  George  W. 
Knighton 

Arkansas  Power  k  Light  Company, 
Docket  No.  50-313.  Arkansas  Nuclear 
One.  Unit  1.  Pope  County.  Arkansas 

Date  of  amendment  request-  June  10. 
1988 

Description  of  amendment  request- 
The  amendment  would  delete  Figure  8.2- 
1.  "Management  OrganizaUoti  Chart" 


(offsite),  and  Figure  6.2-2.  "Functional 
Organization  For  Plant  Operations." 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
Arkansas  Power  &  Light  Company 
(AP&L)  reviewed  the  proposed  change 
and  determined,  and  the  NRC  sta^ 
agrees,  that: 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  from 
the  Technical  Specifications  does  not 
affect  plant  operation.  As  in  the  past, 
the  NRC  will  continue  to  be  informed  of 
organizational  changes  through  other 
required  controls.  In  accordance  with  10 
CFR  50.34(b)(6)(i)  the  applicant's 
organizational  structure  is  required  to  be 
included  in  the  Final  Safety  Analysis 
Report.  Chapter  12  of  the  Final  Safety 
Analysis  Report  provides  a  description 
of  the  organization  and  detailed 
organization  charts.  As  required  by  10 
CFR  50.71(e),  AP&L  submits  annual 
updates  to  the  FSAR.  Appendix  B  to  10 
CFR  Part  50  and  10  CFR  50.54(a)(3) 
govern  changes  to  organization 
described  in  the  Quality  Assurance 
Program.  Some  of  these  organizational 
changes  require  prior  NRC  approval. 
Also,  it  is  AP&L's  practice  to  inform  the 
NRC  of  organizational  changes  affecting 
the  nuclear  facilities  prior  to 
implementation. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature,  and  no  physical  alterations  of 
plant  configuration  or  changes  to 
setpoints  or  operating  parameters  are 
proposed. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  AP&L,  through 
its  Quality  Assurance  programs,  its 
commitment  to  maintain  only  qualified 
personnel  in  positions  of  responsibility, 
and  other  required  controls,  assures  that 
safety  functions  will  be  performed  at  a 


high  level  of  competence.  Therefore, 
removal  of  the  organization  chart  from 
the  Technical  Specifications  will  not 
affect  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Technical  University.  Russelville. 
Arkansas  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq.,  Bishop,  Liberman,  Cook, 
Purcell  and  Reynolds,  1200  Seventeenth 
Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director  Jose  A.  Calvo 

Arkansas  Power  &  Light  Company. 
Docket  No.  50-368.  Arkansas  Nuclear 
One.  Unit  2.  Pope  County.  Aricansas 

Date  of  amendment  request:  June  10, 
1988 

Description  of  amendment  request: 
The  amendment  would  delete  Figure  6.2- 
1,  "Management  Organization  Chart" 
(offsite),  and  Figure  6.2-2,  "Functional 
Organization  For  Plant  Operations." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
Arkansas  Power  &  Light  Company 
(AP&L)  reviewed  the  proposed  change 
and  determined,  and  the  NRC  staff 
agrees,  that: 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  from 
the  Technical  Specifications  does  not 
affect  plant  operation.  As  in  the  past, 
the  NRC  will  continue  to  be  informed  of 
organizational  changes  through  other 
required  controls.  In  accordance  with  10 
CFR  50.34(b)(6)(i)  the  applicant's 
organizational  structure  is  required  to  be 
included  in  the  Final  Safety  Analysis 
Report.  Chapter  13  of  the  Final  Safety 
Analysis  Report  provides  a  description 
of  the  organization  and  detailed 


organization  charts.  As  required  by  10 
CFR  50.71(e),  AP&L  submits  annual 
updates  to  the  FSAR.  Appendix  B  to  10 
CFR  Part  50  and  10  CFR  50.54(a)(3) 
govern  changes  to  organization 
described  in  the  Quality  Assurance 
Program.  Some  of  these  organizational 
changes  require  prior  NRC  approval. 
Also,  it  is  AP&L's  practice  to  inform  the 
NRC  of  organizational  changes  affecting 
the  nuclear  facilities  prior  to 
implementation. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature,  and  no  physical  alterations  of 
plant  configuration  or  changes  to 
setpoints  or  operating  parameters  are 
proposed. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  AP&L,  through 
its  Quality  Assurance  programs,  its 
commitment  to  maintain  only  qualified 
personnel  in  positions  of  responsibility, 
and  other  required  controls,  assures  that 
safety  functions  will  be  performed  at  a 
high  level  of  competence.  Therefore, 
removal  of  the  organization  chart  from 
the  Technical  Specifications  will  not 
affect  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Technical  University.  Russelville, 
Arkansas  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq.,  Bishop,  Liberman,  Cook, 
Purcell  and  Reynolds.  1200  Seventeenth 
Street.  NW.,  Washington,  DC  20036 

NRC  Project  Director:  Jose  A.  Calvo 

Carolina  Power  &  Light  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Dates  of  application  for  amendments: 
March  13, 1987.  as  supplemented 
January  6, 1988  and  March  10. 1988 

Description  of  amendments  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications  (TS) 
for  Brunswick  Steam  Electric  Plant, 
Units  1  and  2,  with  respect  to  the  Jet 
Pump  Surveillance  Requirement  4.4.1.2. 

Two  cases  of  BWR/3  jet  pump  hold 
down  bea.m  failures  during  plant 
operation  have  occurred  which  have 
caused  jet  pump  mixer  displacement.  In 


26520 


Federal  Register  /  Vol.  53.  No.  134  /  Wednesday.  July  13.  1988  /  Notices 


both  cases,  significant  recirculation 
system  performance  degradation 
occurred  prior  to  beam  failure  (no 
failures  involved  BWR/4  beams).  In 
response  to  these  failures.  General 
Electric  (GE)  investigated  the 
occwrences  and  perfonned  structural 
tests  of  both  BWR/3  and  BWR/4  beams. 
GE  released  its  findings  in  Service 
Information  Letter  No.  330,  Supplement  1 
(SIL  330).  The  letter  recommends  that 
licensees  with  BWR/4  jet  pump  beam 
designs  modify  their  surveillance 
requirements  which  when  implemented 
would  provide  more  reliable  indications 
of  jet  pump  performance.  Thus,  the 
proposed  change  to  Surveillance 
Requirement  4.4.1.2,  )et  Pumps,  would 
revise  the  surveillance  requirements  to 
provide  more  reliable  indications  of  jet 
pump  performance,  following  the 
applicable  guidance  as  discussed  in  SIL 
330.  This  will  be  accomplished  by 
providing  new  test  criteria  and  by  using 
deviations  from  established  pump 
relationships,  as  an  indication  of 
potential  problems,  as  opposed  to  using 
deviations  from  analytical  evaluations, 
which  is  the  current  practice.  Also, 
Surveillance  Requirement  Section  4.4.1.2 
will  be  renumbered  to  4.4.1.2.1  and 
-Surveillance  Requirement  Section 
4.4.1.2.2  is  being  added.  Bases  sections 
3/4.4.2  and  3/4.4.3  which  were 
inadvertently  deleted  in  an  earlier 
amendment  and  are  now  being 
reinserted. 

Basis  for  proposed  no  significant 
hazard  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.02(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  in  10  CFR  50.92  and  the 
licensee's  Trndings  are  summarized 
below: 

1.  The  proposed  change  does  not 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  changes  are 
enhancements  to  surveillance 
requirements  to  provide  more  reliable 
indications  of  jet  pump  operability.  This 


change  does  not  involve  a  design  change 
or  affect  design  basis  accidents. 

2.  The  proposed  change  would  not 
create  a  possibility  of  a  new  or  different 
kind  of  accident  for  an  accident 
previously  evaluated  because  it  does  not 
require  a  physical  modification  to  the 
plant,  nor  a  change  in  operation  of  the 
facility.  Only  surveillance  requirements 
would  be  changed  to  be  more  restrictive, 
conforming  to  guidance  provided  in  SIL 
330. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety,  because  the  change  in 
the  surveillance  program  provides  a 
more  reliable  indication  of  jet  pump 
operability  and  thereby  enhances  the 
ability  to  detect  degradation  of  jet  pump 
performance.  Based  on  this  reasoning, 
the  margin  of  safety  would  not  be 
reduced. 

Therefore,  the  licensee  has 
determined  that  the  proposed 
amendment  meets  the  criteria  of  10  CFR 
50.92(c)  and,  thus,  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  Staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  and  agrees  with  the 
licensee's  analysis.  Based  on  this 
review,  the  Commission  proposes  to 
determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel.  Carolina  Power  ft 
Light  Company,  P.O.  Box  1551,  Raleigh, 
North  Carolina  27602. 

NRC  Project  Director.  Elinor  G. 
Adensam 

Commonwealth  Edison  Company, 
Docket  No*.  STN  8fr-237  and  STN  50- 
249,  Dresden  Nuclear  Power  Statkm, 
Unit  No*.  2  and  3,  Grundy  County, 
Illinois 

Date  of  amendment  request-  April  28, 
1988 

Description  of  amendment  request: 
The  amendment  would  make  the 
following  three  revisions  to  the  exisdng 
Sections  3.1  and  4.1  of  the  Dresden 
Nuclear  Power  Station  Units  2  and  3 
Technical  Specifications  (TS): 

1.  Eliminate  from  Tables  3.1.1  and 
4.1.1  and  notes  to  Table  3.1.1 
requirements  associated  with  the 
Average  Power  Range  Monitor  (APRM) 
downscale  scram  (also  referred  to  as  the 
"APRM/IRM  companion  scram").  This 
also  eliminates  the  IRM  scram  which 
occurs  in  the  Run  Mode  with  the 
simultaneous  APRMs  downscale  scram. 


2.  Eliminate  from  Table  3.1.1.  the 
bypass  permissive  in  the  main  steam 
line  high  radiation  scram  which  was 
inadvertently  added  in  a  previous 
amendment. 

3.  Reinsert  in  Table  3.1.1  the  bypass 
permissive  on  the  turbine  control-loss  of 
control  oil  pressure  scram,  when  the 
first  stage  turbine  pressure  is  less  than 
that  which  corresponds  to  45%  rated 
steam  flow,  which  was  inadvertently 
deleted  in  a  previous  amendment.  In 
addition,  a  typographical  error  in  these 
sections  has  been  corrected. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  signiflcant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application  as  follows: 

(1)  The  proposed  amendment  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  any  previously 
evaluated  accident,  llie  accidents  of 
concern  with  respect  to  the  APRM/IRM 
companion  scram  (APRM  downscale/ 
IRM  "hi^  high"  or  inoperable  trip)  are 
the  Rod  Drop  Accident  (RDA)  and  the 
low  power  Rod  Withdrawal  Error 
(RWE).  FSAR  and  reload  safety 
analyses  do  not  credit  this  scram 
function  in  the  termination  of  either  of 
these  accidents.  Since  this  scram 
function  is  not  credited  in  the 
termination  of  these  accidents,  the 
elimination  of  this  scram  function  in 
Tables  3.1.1  and  4.1.1  has  no  adverse 
effect  on  previously  evaluated 
accidents. 

The  elimination  from  Table  3.1.1  of  the 
Main  Steam  Line  High  Radiation 
(MSLHR)  bypass  permissive  is 
conservative  in  that  it  will  ensure  that 
the  original  plant  design  requirements 
are  met.  This  permissive  was 
erroneously  incorporated  into  the 
Technical  Specifications  but  does  not 
exist 

The  reinsertion  in  Table  3.1.1  of  the 
bypass  permissive  for  loss  of  turbine 
control  oil  pressure  is  consistent  with 
original  plant  design  and  construction. 
This  change  corrects  an  error  in  that  the 


Federal  Register  /  Vol.  53,  No.  134  /  Wednesday,  July  13,  1988  /  Notices 


26521 


bypass  permissive  was  erroneously 
excluded  from  the  Technical 
Specifications  in  previous  amendments. 

(2)  The  proposed  changes  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  limiting  accidents  (i.e.,  RDA  and 
RWE)  in  the  operating  region  of 
transition  between  the  Startup  and  Run 
Modes  are  well  understood  and  are 
evaluated  in  FSAR  and/or  relpad  safety 
analyses.  Elimination  of  the  APRM 
Technical  Specification  requirement  in 
Tables  3.1.1  and  4.1.1  for  the 
downscales/IRM  "high  high"  or 
inoperable  trip  does  not  introduce  any 
new  accident  scenario  since  it  is  not 
credited  in  the  termination  of  these 
limiting  events.  Other  control  rod 
initiated  events  which  are  less  limiting 
in  this  region,  such  as  fast  period  events 
(either  due  to  operator  error  or  control 
rod  drive  malfunction),  are  subsets  of 
the  low  power  RWE  event  and  are 
bounded  by  both  it  and  the  Design  Basis 
RDA.  General  Electric  has  indicated 
that,  for  reactivity  insertion  mechanisms 
at  very  low  power  (if  postulated  to  occur 
coincident  with  an  inappropriate  mode 
switch  position),  the  only  effect  of  the 
deletion  of  the  APRM  downscale  scram 
would  be  that  the  initial  power  level 
cuuld  be  a  few  percent  lower  which 
would  not  have  a  significant  effect  on 
the  severity  of  the  event.  In  addition, 
proper  overlap  between  the  IRMs  and 
APRMs  is  not  affected  since  the 
calibration  requirements  are  not  being 
changed. 

The  elimination  from  Table  3.1.1  of  the 
MSLHR  bypass  permissive  is  consistent 
with  original  plant  design  and  FSAR 
requirements.  This  change  is 
conservative  and  will  ensure  that  the 
level  of  reactor  protection  is  maintained 
at  original  design  levels. 

The  reinsertion  in  Table  3.1.1  of  the 
loss  of  turbine  control  oil  pressure 
bypass  permissive  does  not  create  any 
new  accident  scenario.  This  change  is 
consistent  with  original  plant  design  and 
was  erroneously  omitted  from  the 
I'echnical  Specifications. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  APRM  downscale/IRM  "high 
high"  or  inoperable  trip  function  in 
Tables  3.1.1  and  4.1.1  is  not  credited  in 
the  termination  of  any  FSAR  or  reload 
safety  analysis  event.  As  such,  the 
elimination  of  this  scram  function  has  no 
effect  on  any  Technical  Specification 
defined  safety  margin. 

The  elimination  of  the  MSLHR  bypass 
permissive  in  Table  3.1.1  is  conservative 
and  will  ensure  that  original  plant 
design  requirements  are  met.  Since  this 


change  is  conservative,  it  will  provide 
an  increase  rather  than  a  decrease  in 
Technical  Specification  safety  margins. 

The  loss  of  turbine  control  oil  pressure 
bypass  permissive  in  Table  3.1.1  was 
part  of  the  original  plant  design.  It  was 
erroneously  omitted  from  the  Technical 
Specifications.  As  such,  inclusion  of  this 
permissive  does  not  decrease  any 
Technical  Specification  defined  safety 
margin.    V  , 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  analysis  given 
above.  Based  on  this  review,  the  staff 
proposes  to  determine  that  the  proposed 
amendments  meet  the  three  10  CFR 
50.92(c]  standards  and  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Morris  Public  Library,  604 
Liberty  Street,  Morris,  Illinois  60450. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire.  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Leif  J.  Norrholm 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  amendment  request:  May  9. 
1988 

Description  of  amendment  request: 
Pursuant  to  10  CFR  50.90, 
Commonwealth  Edison  Company 
(CECo)  proposed  to  amend  Appendix  A, 
Technical  Specifications  (TS),  to  Facility 
Operating  Licenses  DPR-29  and  DPR-30. 
The  proposed  changes  would  clarify  the 
applicability  of  containment  oxygen 
concentration  and  drywell  torus 
differential  pressure  Limiting  Conditions 
for  Operation  (LCO)  and  Surveillance 
Requirements.  Additionally,  the 
proposed  changes  would  provide  clearer 
action  statements  if  the  oxygen 
concentration  or  torus  drywell 
differential  pressure  LCO's  are 
exceeded.  Similar  changes  were 
submitted  for  Dresden  Station  Units  2 
and  3  on  March  18. 1988.  These  changes 
have  been  patterned  after  the  BWR 
Standardized  TS. 

Administrative  and  editorial  changes 
to  the  TS  LCOs  and  Bases  were  also 
proposed  to  enhance  clarity,  renumber 
and  reformat  for  textual  continuity,  and 
maintain  consistency  between  revised 
action  statements  and  existing  TS. 

The  intended  purpose  of  an  inerted 
containment  (i.e.  oxygen  less  than  4%)  is 
to  provide  protection  from  the 
possibility  of  hydrogen  combustion 
following  a  loss-of-coolant  accident 
(LOCA).  And,  by  maintaining  the 
drywell  suppression  chamber 
differential  pressure  (DP)  at  1.2  psid, 
integrity  of  the  suppression  chamber 


when  subjected  to  post-LOCA 
hydrodynamic  forces  is  assured. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists. 
As  stated  in  10  CFR  50.92(c).  a  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Pursuant  to  10  CFR 
50.91(a)  the  licensee  has  provided  the 
following  evaluation  of  their  amendment 
application  addressing  these  three 
standards. 

CECo  has  evaluated  the  proposed 
Technical  Specifications  changes,  and 
determined  that  they  do  not  represent  a 
significant  hazards  consideration.  Based 
on  the  criteria  for  defining  a  significant 
hazards  consideration  established  in  10 
CFR  50.92(c),  operation  of  QCNPS  in 
accordance  with  the  proposed  changes: 

(1)  Will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  effects  of  short- 
term  containment  deinerting  have  been 
analyzed  in  the  Final  Safety  Analysis 
Report  (FSAR).  Also,  the  torus  has  been 
analyzed  for  less  than  the  TS  required 
1.2  psid  as  part  of  the  QCNPS,  Units  1 
and  2,  Plant  Unique  Analysis  Report 
(Volume  2,  "Suppression  Chamber 
Analysis",  Revision  0,  May  1983)  and 
was  found  to  meet  acceptance  criteria. 
Power  operation  is  presently  permitted 
with  containment  oxygen  concentration 
greater  than  4%  and/or  drywell- 
suppression  chamber  DP  less  than  1.2 
psid,  only  during  the  24  hours  after  going 
to  the  RUN  mode,  and  24  hours  prior  to 
a  scheduled  reactor  shutdown.  The 
proposed  change  would  permit  24  hours 
of  power  operation  with  the  primary 
containment  d^inerted,  and/or  lack  of 
drywell  suppression  chamber  DP, 
independent  of  whether  the  reactor  is  in 
startup  or  shutdown.  Personnel  drywell 
entries  at  power  are  necessary  to 
identify  water  leakage,  effect  minor 
repairs,  and  enable  equipment 
lubrication.  In  general,  drywell  entries 
other  than  during  startup  are  quite  rare. 
Permitting  time  restricted  personnel 
access  into  the  deinerted  drywell  is 
judged  prudent  in  terms  of  ensuring 
critical  plant  systems  are  maintained  in 
optimum  condition,  without  significantly 
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increasing  the  probability  of  a  LOCA 
occurring  during  deinerted  conditions. 
Similarly,  LOCA  probabilities  have  not 
been  significantly  changed  for  the 
restricted  time  allowed  for  reduced 
drywell-supprcssion  chamber  DP. 

(2)  Will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  efTects  of  short-term 
deinerting  have  already  been  analyzed 
and  described  in  the  FSAR. 
Additionally,  the  torus  was  analyzed  for 
0.0  psid  drywell  to  torus  differential 
pressure  as  part  of  the  Mark  1 
containment  Short  Term  Program  and 
was  found  to  meet  acceptance  criteria. 

(3)  Will  not  involve  a  significant 
reduction  in  the  margin  of  safety 
because  FSAR  analyses  have  shown 
that  for  design  basis  accidents,  the  long 
term  combustible  gas  control  system 
(ACAD/CAM)  can  prevent  a 
combustible  gas  mixture  of  4%  hydrogen 
even  with  a  deinerted  containment. 
Therefore,  peak  containment  pressure  is 
bounded  by  the  FSAR  LOCA  analysis. 
The  margin  of  safety  for  the  torus 
drywell  differential  pressure  is  not 
degraded  as  a  result  of  this  change 
because  analysis  of  the  0.0  psid  drywell 
to  torus  differential  pressure  concludes 
that  acceptable  criteria  were  met. 
Therefore,  the  pressure  suppression  is 
maintained.  Hence,  the  changes  do  not 
reduce  the  margin  of  safety. 

The  NRC  staff  ours  after  going  to  the 
RUN  mode,  and  24  hours  prior  to  a 
scheduled  reactor  shutdown.  The 
proposed  change  would  permit  24  hours 
of  power  operation  with  the  primary 
containment  deinerted.  and/or  lack  of 
drywell  suppression  chamber  DP, 
independent  of  whether  the  reactor  is  in 
startup  or  shutdown.  Personnel  drywell 
entries  at  power  are  necessary  to 
identify  water  leakage,  effect  minor 
repairs,  and  enable  equipment 
lubrication.  In  general,  drywell  entries 
other  than  during  startup  are  quite  rare. 
Permitting  time  restricted  personnel 
access  into  the  deinerted  drywell  is 
judged  prudent  in  terms  of  ensuring 
critical  plant  systems  are  maintained  in 
optimum  condition,  without  significantly 
increasing  the  probability  of  a  LOCA 
occurring  during  deinerted  conditions. 
Similarly,  LOCA  probabilities  have  not 
been  significantly  changed  for  the 
restricted  time  allowed  for  reduced 
drywell-suppression  chamber  DP. 

(2)  Will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  effects  of  short-term 
deinerting  have  already  been  analyzed 
and  described  in  the  FSAR. 
Additionally,  the  torus  was  analyzed  for 
0.0  psid  drywell  to  torus  differential 


pressure  as  part  of  the  Mark  I 
containment  Short  Term  Program  and 
was  found  to  meet  acceptance  criteria. 

(3)  Will  not  involve  a  significant 
reduction  in  the  margin  of  safety 
because  FSAR  analyses  have  shown 
that  for  design  basis  accidents,  the  long 
term  combustible  gas  control  system 
(ACAD/CAM)  can  prevent  a 
combustible  gas  mixture  of  4%  hydrogen 
even  with  a  deinerted  containment. 
Therefore,  peak  containment  pressure  is 
bounded  by  the  FSAR  LOCA  analysis. 
The  margin  of  safety  for  the  torus 
drywell  differential  pressure  is  not 
degraded  as  a  result  of  this  change 
because  analysis  of  the  0.0  psid  drywell 
to  torus  differential  pressure  concludes 
that  acceptable  criteria  were  met. 
Therefore,  the  pressure  suppression  is 
maintained.  Hence,  the  changes  do  not 
reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  evaluation  related  to  the 
proposed  changes  and  concurs  with 
their  conclusions. 

In  addition  the  aforementioned 
administrative  and  editorial  TS  changes 
described  above  are  considered 
representative  of  example  (i)  in  the 
Commission's  guidance  (51  FR  7751)  for 
examples  of  no  significant  hazards, 
which  is  defined  as  "a  purely 
administrative  change  to  TS;  for 
example  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error,  or 
change  in  nomenclature." 

Therefore  the  NRC  staff  proposes  to 
determine  that  these  amendment 
requests  do  not  involve  significant 
hazards  considerations  based  upon  a 
preliminary  review  of  the  application, 
the  licensee's  evaluation  of  no 
significant  hazards,  and  NRC  guidance. 

Local  Public  Document  Room 
location:  Dixion  Public  Library,  221 
Hennepin  Avenue,  Dixion.  Illinois  61021. 

Attorney  for  licensee:  Michael  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza.  Suite  5200.  Chicago, 
Illinois  60602. 

NRC  Project  Director:  Daniel  R. 
Muller,  Director 

Duke  Power  Company.  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee  Nuclear 
Station.  Units  1,  2  and  3.  Oconee  County. 
South  Carolina 

Date  of  amendment  request: 
December  2. 1986.  as  supplemented  on 
November  9, 1987.  and  January  15. 1988. 

Description  of  amendment  request:  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted 
amendments  to  the  Physical  Security 
Plan  for  the  Oconee  Nuclear  Station, 
Units  1.  2.  and  3  to  reflect  recent 
changes  to  that  regulation.  The  proposed 


amendments  would  modify  paragraph 
3F.  of  the  Facility  Operating  Licenses 
Nos.  DPR-38.  DPR-47.  and  DPR-55  to 
require  compliance  with  the  revised 
Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4. 1986  (51  FR  27817  and 
27822).  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials."  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  propo.ses 
to  amend  the  licenses  to  reference  the 
revised  Plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refmement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  South  Broad  Street,  Walhalla. 
South  Carolina  29691 

Attorney  for  licensee:  J.  Michael 
McCarry,  III,  Bishop,  Lieberman,  Cook, 
Purcell  and  Reynolds,  1200  17th  Street. 
NW.,  Washington,  DC  20036 
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NRC  Project  Director:  David  B. 
Matthews 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-424.  Vogtle 
Electric  Generating  Plant,  Unit  1.  Burke 
County,  Georgia 

Date  of  amendment  request:  June  7. 
1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  4.8.4.2, 
"Safety-Related  Motor-Operated  Valves 
Thermal  Overload  Protection  and 
Bypass  Devices."  The  revision  would 
change  the  surveillance  requirement  to 
verify  that  required  thermal  overload 
protection  bypass  devices  are  operable 
from  "At  least  once  per  18  months 
during  shutdown"  to  "At  least  once  per 
18  months." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  requested  change  allows 
verification  of  safety-related  valve 
motor  operator  thermal  overload 
protection  bypass  devices  to  be 
performed  during  any  mode  of  plant 
operatioiL  The  nature  of  the  surveillance 
activity  does  not  require  that  it  be 
limited  to  shutdown  modes. 

The  Commission  has  provided 
standards  for  determining,  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed  amendment, 
the  licensee  has  determined  the 
following: 

(1)  The  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  previously  evaluated 
accidents.  Performance  of  the  subject 
surveillance  requirement  during  modes 
other  than  shutdown  does  not  affect 
operation  of  the  applicable  valves  since 
no  manipulation  of  the  bypass  devices  is 
involved.  Operation  or  mitigation  of 
previously  evaluated  accidents  is. 
therefore,  not  adversely  affected  by  the 
change.  The  probability  and 
consequences  of  such  accidents  are 
therefore  not  increased. 

(2)  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than  any 


accident  previously  evaluated.  The 
change  affects  only  the  operating  mode 
in  which  a  surveillance  requirement  may 
be  performed.  Performance  of  the 
surveillance  during  power  operation 
does  not  introduce  a  new  failure  mode 
since  the  surveillance  consists  of  a 
visual  inspection  only.  The  change  does 
not  introduce  any  new  equipment  into 
the  plant  or  require  any  existing 
equipment  to  be  operated  in  a  di^erent 
manner  from  which  it  was  designed  to 
operate.  Since  no  new  mode  of  failure  is 
created,  a  new  or  different  kind  of 
accident  could  not  result. 

(3)  The  proposed  change  does  not 
significantly  reduce  a  margin  of  safety. 
The  change  does  not  reduce  the 
frequency  of  the  subject  surveillance 
activity  or  decrease  the  effectiveness  of 
the  surveillance  test.  The  change  does 
not  affect  operation  of  the  thermal 
overload  protection  bypass  devices.  The 
change  does  not  affect  any  safety  limit 
or  limiting  safety  system  setting. 
Margins  of  safety  are  therefore  not 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  determination  and  concurs 
with  its  Hndings. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library. 
412  Fourth  Street.  Waynesboro.  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman,  Sanders,  Lockerman 
and  Ashmore,  Chandler  Building,  Suite 
1400, 127  Peachtree  Street.  N.E.,  Altanta, 
Georgia  30043. 

NRC  Project  Director:  David  B. 
Matthews 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia,  Docket  No.  50-424.  Vogtie 
Electric  Generating  Plant,  Unit  1,  Burke 
County,  Georgia 

Date  of  amendment  request:  June  14. 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  SpeciHcation  (TS)  6.3. 
'Training."  The  revision  would  include 
changing  a  training  requirement  from  10 
CFR  55  Appendix  A  to  10  CFR  55.59  in 
accordance  with  a  recent  revision  to  10 
CFR  55.  The  revision  would  also  allow 
an  accredited  program  endorsed  by  the 
NRC  to  satisfy  training  requirements  in 
lieu  of  the  training  requirements 
specified  in  TS  6.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Conunission  has  provided 


standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed  amendment, 
the  licensee  has  determined  the 
following: 

(1)  The  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  change  allows 
recognition  of  a  training  program  that 
has  received  an  NRC  endorsement  or 
approval.  Since  the  plant  operating  staff 
will  be  "approved,"  the  probability  of 
any  previously  evaluated  accident  is  net 
affected.  The  consequences  of 
previously  analyzed  accidents  are  not 
signiHcantly  increased. 

(2)  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than  any 
accident  previously  evaluated.  The  plant 
operating  staff  is  still  subject  to  an  NRC 
approved  program.  A  new  or  different 
failure  mode  should  not  result  from  the 
training  given  to  the  operating  staff. 

(3)  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  Hant  operations 
personnel,  both  before  and  after  the 
change,  operated  the  plant  subject  to 
NRC  review  and  approval  of  their 
training.  In  this  case,  the  NRC  is 
approving  or  endorsing  a  performance 
based  training  program.  Safety  margins 
are  therefore  not  reduced  since  the 
operation  training  program  is  still 
subject  to  NRC  review  and  approval. 

The  NRC  staff  has  reviewed  the 
licensee's  determination  and  concurs 
with  its  findings. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby.  Troutman,  Sanders,  Lockerman 
and  Ashmore.  Chandler  Building,  Suite 
1400. 127  Peachtree  Street.  N.E.,  Altanta. 
Georgia  30043. 

NRC  Project  Director  David  B. 
Matthews 
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Illinois  Power  Company,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  1, 
Dewitt  County.  Illinois 

Date  of  application  for  amendment 
February  5, 1988 

Description  of  amendment  request 
This  proposed  amendment  would  revise 
Technical  Specincation  Section  3.3.2 
(Tables  3.3.2-1  and  4.3.2.1-1).  Technical 
Specification  3.3.2  requires  the 
Containment  Building  Fuel  Transfer  Pool 
Ventilation  Plenum  Radiation  Monitors 
(1RIX-PR008A-D)  to  be  operable  when 
handling  irradiated  fuel  in  primary  or 
secondary  containment,  during  core 
alterations  and  operations  with  a 
potential  for  draining  the  reactor  vessel 
(note  "").  and  during  operational 
conditions  1,  2,  and  3  (Power  Operation. 
Startup  and  Hot  Standby,  respectively). 
Illinois  Power  Company  has  requested 
that  this  Technical  Specification  be 
changed  to  be  consistent  with  the 
intended  purpose  of  these  monitors  by 
only  requiring  operability  when 
handling  irradiated  fuel  in  the  primary 
containment  (building)  during  core 
alterations  and  operations  with  the 
potential  for  draining  the  reactor  vessel. 
Action  29  associated  with  operational 
conditions  1,  2.  3  should  also  be  deleted. 

Illinois  Power  Company  has  stated 
that  the  function  of  monitoring 
containment  exhaust  air  under  all 
normal  operating  conditions  is 
adequately  performed  by  two  fully 
redundant  safety-grade  radiation 
monitoring  systems.  Thus,  the  radiation 
monitors  (1RIX-PR008A-D)  are  not 
required  for  the  purpose  of  monitoring 
containment  exhaust  air  during 
conditions  other  than  when  fuel 
handling  is  in  progress.  Maintaining 
these  instruments  operable  is  relatively 
labor  intensive;  requiring  these  monitors 
to  be  operable  when  no  fuel  handling  is 
in  progress  takes  resources  away  from 
other  tasks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  the  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the    ■ 
amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  efWcZTdent  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 


This  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  nor  does 
it  alter  the  intent  or  implementation  of 
the  applicable  Technical  Specifications 
since  the  affected  radiation  monitor  will 
supply  the  necessary  containment 
isolation  signals  following  a  fuel 
handling  accident  inside  the 
containment  building.  Other  designated 
radiation  monitors  are  the  primary 
instruments  for  initiating  a  containment 
isolation  during  operating  conditions  1, 
2.  and  3.  Operability  of  these 
instruments  is  not  affected  by  this 
change. 

This  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated,  nor  does  it  affect  plant  design 
or  operation.  This  proposed  change 
involves  changing  the  operability 
requirements  only  for  the  noted  monitor. 
The  monitor  will  be  required  to  be 
operable  only  when  it  is  needed  to 
perform  its  design  function  consistent 
with  the  accident  (fuel  handling  accident 
inside  the  primary  containment  building) 
for  which  its  response  is  required.  No 
other  changes  in  plant  operation  are 
required.  This  change  will  make  the 
Technical  Specifications  reflect  the 
actual  plant  design  and  will  not  change 
the  plant's  physical  configuration. 

The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety  because  while  in  operating 
conditions  1,  2  and  3,  sufficient 
redundant  process  radiation 
instrumentation  is  available  to  initiate  a 
containment  isolation  when  a  high 
radiation  condition  exists.  The  proposed 
change  does  not  impact  the  operability 
or  trip  setpoints  for  these  instruments. 

For  the  reasons  stated  above,  the  staff 
believes  this  proposed  amendment 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Attorney  for  licensee:  Sheldon  Zable, 
Esq.,  of  Schiff,  Hardin  &  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606. 

NRC  Project  Director:  Leif  J.  Norrholm 

Illinois  Power  Conapany,  Docket  No.  50- 
461.  Clinton  Power  Station.  Unit  1. 
DeWitt  County.  lUinob 

Date  of  application  for  amendment 
February  5, 1988 

Description  of  amendment  request 
This  proposed  amendment  would  revise 
Technical  Specification  Sections  6.2.2 
and  6.5.3.  The  proposed  change  is  an 
administrative  change  which  would 


replace  the  position  title  of  "Power  Plant 
Manager"  with  "Manager-Clinton  Power 
Station."  On  pages  6-2,  6-13  and  6-14  the 
position  title  of  "Power  Plant  Manager" 
is  used  several  times.  The  correct  title  as 
used  in  the  rest  of  the  Technical 
Specifications  and  in  Chapter  13  of  the 
Final  Safety  Analysis  Report  (FSAR)  is 
"Manager-Clinton  Power  Station." 
These  pages  should  be  revised  to 
incorporate  the  correct  title  and  achieve 
consistency  throughout  the  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  signficant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

This  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
this  change  does  not  affect  any  previous 
analyses  nor  does  it  alter  the  intent  or 
implementation  of  the  applicable 
Technical  Specifications.  The  purpose  of 
this  administrative  change  is  to  achieve 
textual  consistency  between  the  FSAR 
and  the  Technical  Specifications. 

The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated.  The  proposed  change  is 
administrative  in  nature  and  thus  does 
not  affect  the  plant  design  or  operation. 

The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety.  The  proposed  change  is 
administrative  in  nature  and  thus  does 
not  alter  the  intent  of  the  existing 
Technical  Specification  requirements. 
The  proposed  change  does  not  impact 
plant  design  and  therefore  does  not 
affect  a  margin  of  safety. 

For  the  reasons  stated  above,  the  staff 
believes  this  proposed  amendment 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Attorney  for  licensee:  Sheldon  Zable, 
Esq..  of  Schiff,  Hardin  &  Waite.  7200 


Sears  Tower.  233  Wacker  Drive, 
Chicago.  Illinois  60606. 
NRC  Project  Director:  Leif  J.  Norrholm 

Illinois  Power  Company,  Docket  No.  50- 
461.  Clinton  Power  Station.  Unit  1. 
DeWitt  County  Illinois 

Date  of  application  for  amendment 
February  5, 1988 

Description  of  amendment  request 
This  proposed  amendment  would  revise 
Technical  Specification  Tables  3.3.2-1 
and  3.3.3-1.  The  proposed  change  is  an 
administrative  type  of  change  to  add 
clarifying  information  to  the  existing 
Clinton  Power  Station  instrumentation 
Technical  Specifications. 

One  proposed  change  is  requested  to 
clarify  the  divisional  assignment  for  the 
reactor  vessel  water  level  and  drywell 
pressure  instruments  listed  on  Technical 
Specification  Table  3.3.2-1,  items  l.c  and 
l.f.  and  Table  3.3.3-1,  items  C.l.a,  C.l.b 
and  C.l.c.  This  is  consistent  with  other 
instrumentation  for  which  the  divisional 
assignment  was  specified  (items  l.b  and 
l.e  of  Table  3.3.2-1)  and  helps  to 
emphasize  that  some  of  the 
instrumentation  for  High  Pressure  Core 
Spray  System  (HPCS)  is  associated  with 
two  divisions.  Another  proposed  change 
would  provide  clarification  of  the 
combinational  logic  scheme  for  the 
Reactor  Vessel  Water  Level-Low,  Low 
Level  2  and  Drywell  Pressure-High 
channels  (Table  3.3.2-1,  items  l.c  and  l.f, 
and  Table  3.3.3-1,  items  C.l.a  and 
C.l.b.).  This  enhancement  is  requested 
to  ensure  that  the  corresponding  action 
statements  are  properly  followed  if  one 
or  more  of  the  affected  channels  is 
declared  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involve  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c).  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  do  not  affect 
any  previous  analyses  nor  do  they  alter 
the  intent  or  implementation  of  the 
Hpplicable  Technical  Specifications. 


The  proposed  changes  to  Tables  3.3.2- 
1  and  3.3.3-1  are  administrative  changes 
that  clarify  but  do  not  change  the  intent 
of  the  Specifications.  The  proposed 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated.  The  proposed 
changes  to  Tables  3.3.2-1  and  3.3.3-1  are 
limited  to  the  clarification  of  existing 
requirements  and  thus  do  not  involve 
any  design  changes,  new  requirements, 
or  new  modes  of  operation. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety.  The  intent  of  the  existing 
Technical  Specification  requirements 
would  remain  unchanged. 

The  proposed  changes  to  Tables  3.3.2- 
1  and  3.3.3-1  are  administrative  changes 
that  do  not  affect  a  margin  of  safety. 

For  the  reasons  stated  above,  the  staff 
believes  this  proposed  amendment 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street, 
Clinton.  Illinois  61727. 

Attorney  for  licensee:  Sheldon  Zable, 
Esq..  of  Schiff,  Hardin  &  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606. 

NRC  Acting  Project  Director  Leif 
Norrholm 

Louisiana  Power  and  Light  Company. 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station,  Unit  3.  St.  Charles 
Parish.  Louisiana 

Date  of  amendment  request  March  31. 
1988  as  supplemented  by  letter  dated 
June  2. 1988. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Technical  Specifications  for 
hydrogen  analyzers  to  replace  the  31 
day  Channel  Functional  Test  and  the  92 
day  Channel  Calibration  with  a  Channel 
Calibration  Test  at  least  once  per  31 
days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7751)  of 
amendments  that  are  not  likely  to 
involve  a,  significant  hazards 
consideration.  One  of  these  examples, 
(ii),  involves  a  change  that  constitutes 
an  additional  limitation,  restriction  or 
control  not  presently  included  in  the 
Technical  Specifications.  The  proposed 
amendment,  as  supplemented  by  the 
licensee's  June  2. 1988  letter,  is  directly 
related  to  this  example  in  that  the 
proposed  31  day  Channel  Calibration 
encompasses  the  31  day  Channel 
Functional  Test;  is  performed  on  an 


increased  frequency  (31  days)  than  the 
previous  requirement  of  every  92  days, 
and  is.  therefore,  more  restrictive.  On 
this  basis,  the  staff  proposes  to 
determine  that  the  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront. 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  St..  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Jose  A.  Calvo 

Louisiana  Power  and  light  Company. 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station.  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  May  4, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  on 
Engineered  Safety  Features  Actuation 
System  Instrumentation  as  it  relates  to 
actions  required  for  loss  of  one  and  loss 
of  two  relays  that  protect  against  loss  of 
voltage  and/or  degraded  voltage  on  the 
4.16  kv  Emergency  Bus  and  480  v 
Emergency  Bus  undervoltage  circuits. 
With  the  loss  of  a  relay,  operation  may 
continue  for  48  hours  if  the  relay  is 
placed  in  a  tripped  condition. 
Surveillance  requirements  are  for  daily 
testing  of  the  circuits:  however,  under 
the  current  design  and  technical 
specifications  this  cannot  be  done  and 
the  full  48-hour  action  time  would  not  be 
available  for  repair.  The  change  would 
continue  to  allow  the  48-hour  action 
time  and  subsequently  the  declaration  of 
that  associated  diesel  generator  as  being 
inoperable.  The  appropriate  action  on 
the  diesel  generator  would  be  followed 
which  would  lead  to  the  desired  action 
and  protection  as  if  the  relay  circuits 
were  lost 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 
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The  undervoltage  circuitry  is  designed 
to  start  the  emergency  diesel  generators 
(EDG's)  on  bus  undervoltage.  Failure  of 
the  direct  current  (DC)  relays  to  perform 
their  intended  function  would  prevent 
the  associated  EDG  from  starting  on 
undervoltage.  The  proposed  change 
would  revise  Action  17  of  Table  3.3-3 
such  that  the  affected  EDG  would  be 
declared  inoperable  at  the  end  of  the  48- 
hour  period.  The  actions  for  an 
inoperable  diesel  generator  would  then 
apply.  Action  18  will  be  added  for  those 
conditions  in  which  the  relay  in  Action 
17  cannot  be  placed  in  the  trip  condition 
within  1  hour,  and  for  conditions  in 
which  more  than  one  DC  relay  is 
inoperable. 

The  proposed  change  would  also 
waive  the  daily  surveillance 
requirements  for  the  DC  relays  specified 
in  Table  4.3-2  while  operating  within  the 
revised  Action  17.  The  intent  is  to  allow, 
as  before,  48  hours  to  return  the 
inoperable  relay  to  service.  The  24-hour 
surveillance  frequency  being  waived 
would  inappropriately,  if  not  changed, 
place  Waterford  3  in  Tech  Spec  3.0.3 
before  the  end  of  the  48  hours  allotted 
because  of  system  design  and  test  mode. 
This  change  would  result  in  the  waiver 
of  one  or  at  most,  two  Channel 
Functional  Tests  and  would  apply  only 
when  one  relay  is  placed  in  the  trip 
condition.  This  delay  in  the  Functional 
Tests  would  be  insignificant  during  the 
period  when  efforts  are  underway  to 
return  the  relays  to  operable.  Should  a 
problem  result  in  which  the  operability 
of  more  than  one  DC  relay  is  in 
question,  the  EDG  is  immediately 
declared  inoperable  and  the  daily 
surveillance  waiver  does  not  apply. 
Thus  the  change  would  not  significantly 
increase  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

The  proposed  changes  are  consistent 
with  system  design  and  Tech  Spec 
philosophy.  No  component  changes  are 
being  made  as  a  result  of  the  proposed 
change.  Since  the  ability  of  the  EDG's  to 
start  on  bus  undervoltage  continues  to 
be  assured,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  undervoltage  circuitry  is  designed 
to  start  the  EDG  on  bus  undervoltage. 
The  proposed  change  will  relate  the 
operability  of  the  DC  relays  to  the 
operability  of  the  EDG's.  The  proposed 
change  is  consistent  with  system  design 
and  the  intent  of  the  current  technical 
specification  and,  therefore,  will 
preserve  the  safety  function  of  the 
EDG's.  The  request  to  waive  the  daily 
surveillance  requirements  while 
complying  with  proposed  Action  17  will 


not  affect  operability  of  the  remaining 
DC  relays  and  is  equivalent  to  the  intent 
of  the  present  requirements.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  safety  margin. 

Based  on  the  above,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  St.,  NW.. 
Washington.  DC  20037 

NRC  Project  Director  Jose  A.  Calvo 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station.  Unit  3.  St  Charles 
Parish,  Louisiana 

Date  of  amendment  request  May  27. 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  'Technical  Specification 
requirements  for  control  element 
assembly  drop  times  from  3.0  seconds  to 
3.2  seconds.  "The  facility  passed  the 
tests,  all  rods  dropped  within  3.0 
seconds,  at  the  conclusion  of  the 
refueling  outage  and  the  emergency 
request  was  not  implemented. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  increase  the 
control  element  assembly  (CEA)  drop 
time  from  3.0  to  3.2  seconds  is  a  change 
in  the  acceptance  criteria  only  and  does 
not  involve  any  change  in  plant 
configuration.  All  accidents  previously 
analyzed  were  evaluated  for 
significance  of  the  impact  and  were 
determined  to  be  either  unrelated  to 
CEA  drop  time  consideration  or  not 
significantly  impacted.  The  conclusions 
were  based  largely  on  the 
demonstration  of  significant 
conservatism  within  the  analytical 
inputs  such  that  the  effects  of  the 
increased  CEA  drop  time  were  shown  to 


be  offset.  Several  cases  required  an 
increase  in  the  Core  Protection 
Calculator  departure  from  nucleate 
boiling  ratio  (DNBR)  power  uncertainty 
multiplier  which  effectively  provides  for 
a  quicker  reactor  trip  in  response  to  this 
event,  thus  offsetting  the  larger  CEA 
drop  times.  Since  the  increase  in  the 
allowable  CEA  drop  time  does  not 
involve  a  change  in  plant  configuration 
and  the  evaluation  of  the  affected 
analyses  demonstrated  that  the 
consequences  remain  unchanged  or  are 
bounded,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

The  proposed  change  does  not  involve 
any  new  or  modified  structure,  systems^ 
or  components;  rather  it  affects  only  an 
acceptance  criteria  for  confirming  the 
required  performance  of  the  existing 
CEA  hardware.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

The  margins  of  safety  related  to  CEA 
drop  times  are  defined  in  the  analyzed 
events  which  credit  their  insertion  time. 
The  evaluation  of  each  affected  analysis 
confirmed  the  previously  accepted 
results  were  either  preserved  or  not 
significantly  affected.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above,  the  Commission 
proposed  to  determine  that  the  proposed 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  St.,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Jose  A.  Calvo 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382.  Waterford  Steam 
Electric  Station.  Unit  3.  St.  Charles 
Parish.  Louisiana 

Date  of  amendment  request:  June  7, 
1988 

Description  of  amendment  request- 
The  proposed  amendment  would  change 
the  "rechnical  Specifications  for  the 
Reactor  Coolant  Flow-l^w  trip  to  allow 
the  operator  to  bypass  the  trip  below  10 
*%  of  Rated  Thermal  Power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
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amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed 
amendment  to  allow  the  operator  to 
bypass  the  Reactor  Coolant  Flow-Low 
trip  below  10  *%  of  Rated  Thermal 
Power  involves  consideration  of  the 
reactor  coolant  pump  sheared  shaft 
accident  at  very  low  power.  The  trip  is 
required  in  Modes  1  and  2  to  minimize 
possible  fuel  failures  should  the  power 
level  be  sufficient  to  exceed  the 
Departure  from  Nucleate  Boiling  Ratio 
(DNBR)  limits.  Below  10^  of  Rated 
Thermal  Power,  the  potential  for 
exceeding  the  DNBR  in  the  sheared 
shaft  accident  is  not  a  concern  and  the 
licensee  proposed  to  install  a  bypass 
which  would  also  automatically 
reinstate  the  trip  if  power  exceeded  the 
10  *%  level.  The  accident  previously 
analyzed  would  still  be  applicable  and 
analyzed  at  power  levels  of  concern, 
therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

The  low  fiow  trip  is  to  minimize  the 
amount  of  fuel  failure  in  the  event  of  a 
sheared  shaft  where  DNBR  is  a  concern. 
Below  the  10^  of  Rated  Thermal 
Power,  exceeding  DNBR  limits  is  not  a 
concern  and  the  trip  is  no  longer 
required  to  protect  for  the  sheared  shaft 
event.  The  trip  will  be  automatically 
reinstated  but  by  bypassing  the  trip  at 
the  low  power  levels,  the  proposed 
change  will  not  create  the  possibility  of 
a  new  or  different  accident  than 
previously  analyzed. 

The  safety  margin  for  the  sheared 
shaft  accident  below  the  10  *%  Rated 
Thermal  Power  does  not  depend  on  the 
low  How  trip  to  protect  against  fuel 
failures  or  exceeding  the  DNBR  limits. 
The  proposed  change,  therefore,  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above,  the  Commission 
proposes  to  determine  that  the  proposed 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront. 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill.  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  St.,  NW., 
Washington.  DC  20037 


NRC  Project  Director:  Jose  A.  Calvo 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-245,  Millstone  Nuclear 
Power  Station.  Unit  No.  1.  New  London 
County.  Connecticut 

Date  of  amendment  request:  April  22, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Technical  Specifications  will  remove  the 
requirement  to  monitor  temperatures  at 
the  reactor  vessel  bottom  head  drain 
during  heat-up/cooldown  and  during 
operation  with  the  core  critical  It  is  also 
proposed  to  add  a  provision  to 
Technical  Specification  4.6.B.3  to  allow 
for  up  to  48  hours  without  recording  the 
temperatures  of  the  vessel  shell  or  fluid, 
as  specified  in  Technical  Specification 
4.6.A.1,  to  conduct  maintenance  on  the 
monitoring  equipment,  provided  that  no 
heat-up  or  cooldown  evolution  is  in 
progress. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c). 

The  licensee  has  determined  and  the 
NRC  staff  agrees  that  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

The  monitoring  of  temperatures  at  the 
vessel  bottom  head  and  the  other 
locations  stated  in  Specification  4.6.A.1 
assures  the  necessary  monitoring  of  the 
temperatures  at  all  the  critical  locations 
of  the  reactor  vessel  is  being  provided. 
Therefore,  temperature  at  the  bottom 
head  drain  need  not  be  monitored.  The 
monitored  locations  provide  the 
temperature  measurement  necessary  to 
assure  operation  at  or  to  the  right  of  the 
operating  limit  curves  on  Figures  3.6.2 
and  3.6.3  of  the  Technical  Specifications. 
The  deletion  of  the  requirement  to 
monitor  the  bottom  head  drain  and  the 
proposed  provision  to  allow  for  up  to  48 
hours  without  temperature  measurement 
recording  capability  do  not  involve  an 
increase  in  the  probability  of  reactor 
vessel  failure. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

This  change,  which  involves  a  change 
in  reactor  vessel  shell  temperature 
monitoring  location  requirements,  does 
not  modify  the  plant  response  for  any 
transient,  accident  or  operational  event. 
There  are  no  failure  modes  associated 
with  this  proposed  change  which  could 
represent  a  new  unanalyzed  accident. 
Reactor  vessel/primary  system 
boundary  integrity  with  respect  to  nil 


ductility  transition  temperature  (NDT) 
concerns  is  assured  by  monitoring  the 
locations  specified  in  Technical 
Specification  4.6.A.I. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

This  change  does  not  impact  the  basis 
of  the  Technical  Specifications  (i.e., 
does  not  impact  the  margin  of  safety) 
since  the  monitored  points  provide 
sufficient  temperature  measurement  to 
assure  operation  with  the  entire  reactor 
vessel/primary  system  boundary  at  or  to 
the  right  of  the  operating  limit  curves  in 
Figures  3.6.2  and  3.6.3. 

Accordingly,  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone  Nuclear 
Power  Station.  Unit  No.  2,  New  London 
County.  Connecticut 

Date  of  amendment  request-  April  29, 
1988 

Description  of  amendment  request:  By 
application  for  license  amendment 
dated  April  29, 1988,  Northeast  Nuclear 
Energy  Company,  et  al.  (the  licensee), 
requested  changes  to  the  Technical 
Specifications  (TS)  for  Millstone  Unit  2. 
The  proposed  change  to  the  TS  would 
allow  a  decrease  in  the  boron 
concentration  of  the  water  contained  in 
the  Boric  Acid  Storage  Tanks  (BASTs). 
The  following  TS  would  be  changed: 

Specification  3/4.1.2.1  Bora  t ion 
Systems  Flow  Paths  -  Shutdown 

The  requirement  for  operability  of 
heat  tracing  would  be  deleted  from  the 
LCO. 

The  seven-day  surveillance  to  verify 
that  heat  traced  portions  of  the  boric 
acid  system  are  at  an  acceptable 
temperature  would  be  replaced  with  a 
24-hour  surveillance  to  ensure  that  each 
BAST  and  piping  contents  are  above  55° 
F. 

Specification  3/4.1.2.2  Boration 
Systems  Flow  Paths  -  Operating 

Existing  Specification  3.1.2.2.1  (Modes 
1  and  2)  and  3.1.2.2.2  (Modes  3  and  4) 
and  their  associated  surveillance 
requirements  would  be  incorporated 
into  one  new  specification.  The  LCO  for 
this  specification  requires  that  sufficient 
boric  acid  redundant  flow  paths  are 
available  to  perform  boration  yf  the 


26528 


Federal  Register  /  Vol.  53.  No.  134  /  Wednesday.  July  13.  1988  /  Notices 


reactor  coolant  system  (RCS)  from  the 
BAST(s)  and  the  refueling  water  storage 
tank  (RWST). 

Redundant  flow  paths  from  the  BAST 
to  the  charging  pump  suction  would  be 
assured  by  the  requirement  to  have  an 
operable  boric  acid  pump  and  gravity 
feed  valve  available  for  each  tank  which 
is  used  as  a  source.  The  flow  path  from 
the  RWST  to  the  charging  pumps  is 
required  to  be  operable  in  Modes  1.  2,  3, 
and  4.  The  surveillance  requirement  to 
demonstrate  operability  of  the  heat 
tracing  would  be  deleted.  A  surveillance 
requirement  to  verify  at  least  once  per 
24  hours  that  the  temperature  of  the 
BASTs  and  piping  is  above  55°  F  would 
be  added. 

Specification  3/4.1.2.7  Borated  Water 
Sources  -  Shutdown 

In  Specification  3.1.2.7.b.  the  volume 
of  water  required  in  the  RWST  would  be 
increased  by  300  gallons. 

Specification  4.1.2.7  would  increase 
the  frequency  of  the  solution 
temperature  verification  for  the  BASTs 
from  once  per  seven  days  to  once  per  24 
hours. 

Specification  3/4.1.2.8  Borated  Water 
Source  -  Operating 

Technical  SpeciHcation  3.1.2.8.a 
would  be  modified  to  permit  operations 
with  a  variety  of  BAST  volume,  tank 
selections,  and  BAST  boron 
concentration  and  would  require  that 
the  RWST  be  operable  with  a  minimum 
contained  volume  of  370.000  gallons  of 
water  and  a  minimum  boron 
concentration  of  1720  ppm. 

Specification  4.1.2^  would  be 
modified  to  change  the  surveillance 
requirement  for  the  BAST  concentration 
from  once  per  seven  days  to  once  per  24 
hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Millstone  Unit  2  utilizes  a  concentrated 
boric  acid  system  to  control  reactor  core 
reactivity,  independently  of  the  control 
rods.  A  concentrated  boric  acid  solution 
(approximately  6.25  weight  percent  boric 
acid]  is  stored  in  two  870  ft'  boric  acid 
storage  tanks  (BASTs).  Each  BAST  is 
equipped  with  a  pump,  and  an  alternate 
gravity  feed  system,  to  supply 
concentrated  boric  acid  to  the  charging 
pumps  and  then  into  the  reactor  via  the 
charging  system.  Since  the  solubility  of 
boric  acid  is  temperature  sensitive,  all 
piping  that  contains  concentrated  boric 
acid  must  be  heated,  via  "heat  tracing", 
to  prevent  the  temperature  of  the  pipe 
from  decreasing  to  a  point  where  boric 
acid  precipitation  and  subsequent  flow 
blockage  would  result.  The  concentrated 
boric  acid  system  is  not  credited  for 
reactivity  control  during  any  analyzed 
accident.  Concentrated  boric  acid  is 
required,  however,  to  maintain 


shutdown  margin.  Shutdown  margin  is 
the  degree  to  which  the  reactor  is 
subcritical  with  all  control  rods  inserted 
except  the  most  reactive  control  rod 
which  is  assumed  to  be  fully  withdrawn. 

The  boric  acid  heat  tracing  at 
Millstone  Unit  2  has  been  found  to  be 
troublesome  and  the  need  to  keep  it 
operable  has  contributed  to  the 
radiation  exposure  to  operating 
personnel.  Accordingly,  the  licensee  has 
proposed  an  operational  system  which 
would  allow  a  reduction  in  the  boric 
acid  concentration  in  the  BASTs  to  the 
extent  that  precipitation  would  not 
occur  under  expected  ambient 
conditions  (above  55°  F).  Under  these 
conditions,  the  heat  tracing  on  the 
concentrated  boric  acid  piping  would  no 
longer  be  needed.  Borated  water  from 
the  refueling  water  storage  tank  (RWST) 
would  supplement  the  contents  of  the 
BASTs  in  order  to  maintain  the  required 
shutdown  margin  when  cooling  down 
the  plant  from  post-power  production  to 
refueling  conditions  (RCS  temperature  is 
less  than  or  equal  to  140*  F.)  During 
plant  cooldown.  positive  reactivity  is 
introduced  as  a  result  of  a  negative 
isothermal  temperature  coefficient  and 
the  decay  of  Xenon  which  was  produced 
during  power  operation.  The  only  safety 
function  credited  to  the  boric  acid  in  the 
BASTs  is  the  above  described 
maintenance  of  post-operation 
shutdown  margin. 

The  proposed  changes  to  the  TS  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed.  The 
proposed  TS  would  allow  the  reduction 
in  the  boric  add  concentration  in  the 
BASTs.  The  shutdown  (negative 
reactivity)  contribution  of  the  boric  acid 
in  the  BASTs  was  never  credited  in  the 
accident  analyses  and  thus  does  not 
impact  the  probability  or  consequences 
of  accidents  previously  considered.  In 
addition,  the  proposed  change  to  the  TS 
would  not  create  the  possibility  of  a  new 
and  different  type  of  accident.  The  boric 
acid  in  the  BASTs  and  the  RWST  are 
credited  with  maintenance  of  the 
shutdown  margins  when  cooling  down 
the  RCS  from  post-power  production  to 
refueling  conditions.  These  shutdown 
margins,  or  safety  margins,  (2.9  percent 
delta  K/K  above  200*  P  and  2.0  percent 
delta  K/K  below  200*  F)  are  substantial 
and  it  is  unlikely  that  any  combination 
of  operational  or  equipment  failures 
would  result  in  a  return  to  critical 
conditions  during  RCS  cooldown. 
Moreover,  the  redundancy  and  diversity 
inherent  in  the  borated  water  sources 
(BASTs  and  RWST)  and  flow  paths 
assures  that  sufficient  quantities  and 
concentrations  of  boric  acid  will  be 
available  to  the  RCS  during  cooldown. 


Thus,  shutdown  margins  will  be 
maintained  preventing  a  return  to 
critical  conditions.  Accordingly,  the 
proposed  change  to  the  TS  does  not 
involve  the  possibility  of  a  new  or 
different  type  of  accident  and  does  not 
involve  a  reduction  in  safety  margins. 

Based  upon  the  above,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  to  the  TS  involve 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garneld, 
Esquire.  Day.  Berry  and  Howard,  One 
Constitution  Plaza.  Hartford. 
Connecticut  06103. 

NRC  Project  Director  John  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  MillstoDe  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  June  14, 
1988 

Description  of  amendment  request:  By 
application  for  licensee  amendment 
dated  June  14. 1988.  Northeast  Nuclear 
Energy  Company  et  al.  (the  licensee), 
requested  a  change  to  Technical 
Specifications  (TS)  4.8.1.1.2b.  "A.C. 
Sources",  for  Millstone  Unit  2.  The 
proposed  change  to  the  TS  would 
change  the  industry  standard  for 
acceptability  of  emergency  diesej, 
generator  [EDG]  fuel  oil.  referenced  in 
the  TS.  from  ASTM  D975-74  to  ASTM 
D975-78. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  At 
the  present  time.  TS  4.8.1.1.2b  requires 
that  EDG  fuel  oil,  tested  every  92  days, 
be  within  the  acceptability  limits 
specified  in  ASTM  D975-74  when  tested 
for  viscosity,  water  and  sediment.  The 
licensee  has  proposed  that  the  specified 
standard  ASTM  D975-74  be  replaced  by 
ASTM  D975-78  for  determining  the 
periodic  acceptability  of  fuel  oil. 

The  Millstone  Unit  2  EDGs  utilize 
Grade  No.  2-D  Diesel  Fuel  Oil.  A 
comparison  between  the  acceptability 
standards  for  Grade  No.  2-D  Diesel  Fuel 
Oil.  between  ASTM  D975-74  and  ASTM 
D975-78,  indicates  minor  differences  in 
kinematic  viscosity.  The  1974  edition 
presents  an  acceptable  range  of  2.0  to 
4.3  and  the  1978  edition  requires  1.9  to 
4.1.  The  upper  end  of  the  range  is  limited 
by  the  engine  and  injection  system 
design  and  the  minimum  limit  is 
specified  to  minimize  power  loss  caused 
by  injector  pump  and  injector  leakage. 
The  reduction  in  Cloud  Pt  is  greater  than 
10*  F  from  1.8  to  1.7  in  a  conservative 
direction  in  that  it  increases  the 
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temperature  at  which  cloudiness  would 
be  detected  in  diesel  fuel  oil. 

The  reduction  from  4.3  to  4.1  is 
conservative  in  that  it  reduces  the 
maximum  allowable  viscosity,  thus 
ensuring  that  the  engine  or  injection 
system  limitations  are  not  exceeded. 
The  reduction  from  2.0  to  1.9  is  in  the 
direction  which  would  tend  to  increase 
system  leakage,  but  the  change  is  within 
the  recommended  range  of  the  EDG 
manufacturer.  In  summary,  the  proposed 
change  in  the  referenced  standard  for 
diesel  fuel  oil  acceptability  represents  a 
minor  change  in  fuel  oil  properties  that 
are  well  within  the  acceptable  range  for 
reliable  operation  of  the  EDGs. 

The  proposed  change  to  the  TS  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
^      accident  previously  evaluated.  The 
proposed  standard  for  diesel  fuel  oil 
acceptability  will  assure  that,  so  far  as 
the  fuel  is  concerned,  the  EDGs  will 
continue  to  function  reliably  and  can 
continue  to  be  credited  for  operation  in 
those  instances  presently  required  in  the 
safety  analysis.  No  new  or  different  type 
of  accident  will  be  created  since  no 
change  in  EDG  operation  or  reliability 
will  result  from  the  proposed  change  in 
allowable  fuel  oil  properties.  Finally, 
since  the  EDGs  will  continued  to  start 
and  run  reliably,  no  safety  margins  will 
be  reduced  for  those  accidents  where 
EDG  operation  is  credited. 

Based  upon  the  above,  the 
Commission  proposes  to  determine  that 
the  proposed  change  to  TS  4.8.1.1.2b 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  and  Howard,  One 
Constitution  Plaza,  Hartford, 
Connecticut  06103. 

NRC  Project  Director:  John  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3.  New  London 
County,  Connecticut 

Date  of  amendment  request:  May  19. 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
Technical  Specification  Section  (TSS) 
4.6.1.3.a.  to  permit  three  alternative 
surveillance  methods  for  demonstrating 
the  containment  air  lock  operable:  (1) 
pressure  decay  of  pressurized  volume 
between  the  door  seals.  (2)  precision 
measurement  of  flow  from  pressurized 
volume  between  the  door  seals,  and  (3) 
overall  air  lock  leakage  test  per  TSS 
4.6.1 .3.b.  Alternative  (1)  and  (3)  above 


are  permitted  in  the  existing  TS. 
Alternative  (2).  which  is  permitted  in  the 
Westinghouse  Standard  Technical 
Specifications,  Revision  5,  is  to  be 
added  in  the  proposed  amendment. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
NNECO  has  reviewed  the  proposed 
change  in  accordance  with  10  CFR  50.92 
and  has  concluded  that  it  does  not 
involve  a  significant  hazards 
consideration  in  that  the  change  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed.  The 
proposed  change  adds  two  methods  of 
surveillance  for  the  containment  air 
lock.  Both  methods  provide  assurance 
that  containment  leakage  is  within  the 
limits  assumed  in  the  radiological 
consequences  of  the  design  basis  events. 
Therefore,  previously  analyzed 
accidents  are  not  affected. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  There  are  no 
changes  in  the  way  the  plant  is 
operated,  and  no  new  failure  modes  are 
introduced.  Therefore,  the  potential  for 
an  unanalyzed  accident  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  revised 
surveillance  requirements  do  not  have 
any  impact  on  the  containment  integrity. 
The  proposed  change  does  not  affect  the 
consequences  of  any  accident 
previously  analyzed.  Therefore,  there  is 
no  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
NNECO's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  analyses.  Based  on  this  review, 
the  NRC  staff  proposes  to  determine 
that  the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day.  Berry  &  Howard.  One 
Constitution  Plaza,  Hartford. 
Connecticut  06103  3499. 

NRC  Project  Director:  John  F.  Stolz 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant.  Units  1 
and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  request:  April  18. 
1988  (Reference  LAR  88-04) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Diablo  Canyon  Power  Plant  (DCPP) 
combined  Technical  Specifications  for 
Units  1  and  2  to  allow  a  turbine  trip 


without  a  reactor  trip  below  50  percent 
thermal  power.  Specifically,  the 
proposed  change  would  amend 
Technical  Specification  (TS)  2.2.1. 
"Reactor  Trip  System  Instrumentation 
Trip  Setpoints,"  and  TS  3.3.1  "Reactor 
Trip  System  Instrumentation."  to  change 
the  current  reactor  trip  on  turbine  trip 
when  thermal  power  is  greater  than  10 
percent  to  a  reactor  trip  on  turbine  trip 
when  thermal  power  is  greater  than  50 
percent.  TS  2.2.1  and  3.3.1  are  proposed 
to  incorporate  the  Power  Range  Neutron 
Flux  reactor  trip  system  interlock  P-9 
having  a  trip  setpoint  of  no  greater  than 
50  percent  of  rated  thermal  power  with  2 
out  of  4  logic  and  to  require  a  minimum 
of  3  channels  operable  in  Mode  1.  The 
associated  bases  are  proposed  to  be 
revised  to  indicate  that  with  a  setpoint 
of  50  percent  of  rated  thermal  power,  on 
power  below  the  setpoint  interlock  P-9 
automatically  blocks  reactor  trip  on 
turbine  trip  and  on  power  above  the 
setpoint  interlock  P-9  automatically 
enables  reactor  trip  on  turbine  trip.  TS 
4.3.1  "Reactor  Trip  System 
Instrumentation  Surveillance 
Requirements  '  is  proposed  to  be 
amended  to  include  the  applicable 
surveillance  requirements  for  power 
range  neutron  flux  reactor  trip  system 
interlock  P-9. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  proposes  to  determine 
that  this  amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92  a  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  has  determined  that  the 
proposed  revision  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  Westinghouse  evaluation  provided 
in  the  letter  dated  October  30, 1987  from 
J.  C.  Hobel,  Westinghouse  to  J.  D. 
Shiffer,  PG&E,  demonstrates  that  the 
consequences  of  a  loss  of  load  (turbine 
trip)  below  50  percent  power  without  a 
subsequent  reactor  trip  are  bounded  by 
the  analyses  presented  in  the  FSAR 
Update.  Specifically,  calculated  peak 
pressure  is  within  the  FSAR  Update 
value  for  the  Loss  of  Load/Turijine  Trip 
event  and  calculated  minimum  DNBR  is 
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within  the  FSAR  Update  value  for  the 
Complete  Loss  of  Flow  event. 
Westinghouse  also  performed  a  best 
estimate  analysis  to  determine  if  the 
PORVs  would  be  challenged  to  relieve 
pressure  following  a  turbine  trip  without 
a  direct  reactor  trip  at  50  percent  power. 
Analysis  results  show  that  RCS  pressure 
will  not  reach  the  pressurizer  or  steam 
generator  PORV  setpoints,  even  with  a 
single  failure  in  the  control  system. 
Actuation  of  RCS  PORVs  would 
therefore  not  be  expected,  eliminating 
the  possibility  of  a  stuck-open  PORV. 

The  reactor  trip  upon  turbine  trip  is  an 
anticipatory  trip  and  no  credit  is  taken 
for  this  trip  in  the  FSAR  Update  Chapter 
15  accident  analysis.  The  loss  of  load 
(turbine  trip)  accident  analysis  assumes 
that  a  reactor  trip  would  be  initiated 
from  the  reactor  protection  system.  As  a 
result,  revising  the  setpoint  for  enabling 
this  anticipatory  trip  will  have  no 
impact  on  the  accident  analysis. 
Therefore,  this  proposed  license 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
increasing  the  power  level  at  which  a 
reactor  trip  is  actuated  on  turbine  trip 
does  not  introduce  a  significant  change 
to  the  plant  design  bases.  Pressurizer 
and  steam  generator  safety  valves  are 
designed  to  prevent  the  steam  system 
and  reactor  coolant  system  from 
exceeding  100  percent  of  design  pressure 
in  the  event  that  a  control  grade  system 
should  fail  during  a  load  rejection.  As 
discussed  in  Item  1  above,  the  reactor 
trip  on  turbine  trip  is  an  anticipatory  trip 
for  which  no  credit  is  taken  in  the 
accident  analysis  for  the  plant. 
Therefore,  the  proposed  license 
amendment  request  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  load 
rejection  from  50  percent  power  without 
a  direct  reactor  trip  is  within  the  design 
and  operating  limits  of  the  plant  and  has 
been  shown  to  be  bounded  by  the 
present  FSAR  Update  safety  analysis. 
Margins  of  safety  with  respect  to  peak 
pressure  and  minimum  DNBR  are 
preserved  by  the  reactor  protection 
system,  pressurizer  safety  valves,  and 
steam  generator  safety  valves,  none  of 
which  are  affected  by  the  proposed 
changes.  Therefore,  the  changes  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Accordingly,  the  licensee  has 
determined  that  the  proposed  changes  to 


the  Technical  Specifications  involve  no 
significant  hazards  consideration. 

The  NRC  Staff  has  reviewed  the 
proposed  amendments  and  the 
licensee's  determination  and  find  them 
acceptable.  Therefore,  the  Staff 
proposes  to  determine  that  the 
amendment  requests  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke,  Esq..  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San  Francisco. 
California  94120  and  Bruce  Norton,  Esq., 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442,  San  Francisco,  California 
94120. 

NRC  Project  Director  George  W. 
Knighton 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego,  New  York 

Date  of  amendment  request-  May  17, 
1988 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to  '* 
clarify  and  eliminate  inconsistencies 
within  the  TS  related  to  spiral  core  off- 
load/on-load  refueling,  refueling 
interlocks,  and  control  rod  drive 
maintenance.  These  revisions  represent 
administrative  changes  to  the  TS. 
Specifications  to  permit  spiral  core  off- 
load/on-load  refueling  were  originally 
incorporated  into  the  TS  by  issuance  of 
Amendment  No.  59. 

Additionally,  one  proposed  revision 
would  provide  the  option  to  begin  spiral 
on-loading  around  a  Source  Range 
Monitor  (SRM)  as  well  as  around  a 
centrally  installed  dunking  chamber. 
This  revision  would  represent  a  minor 
procedural  change.  Another  proposed 
revision  would  permit  up  to  four  fuel 
assemblies  to  be  loaded  around  each 
SRM  for  use  as  a  neutron  source  to 
verify  SRM  operability.  The  current  TS 
permit  only  two  fuel  assemblies  to  be 
used  for  this  purpose. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  Commission's 
Regulations  in  10  CFR  50.92,  the 
Commission  has  made  a  determination 
that  the  proposed  amendment  involves 
no  significant  hazards  considerations. 
To  make  this  determination  the  staff 
must  establish  that  operation  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 


evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Those  proposed  revisions  which  are 
intended  to  clarify  and  eliminate 
inconsistencies  within  the  current  TS 
are  administrative  in  nature  and  involve 
no  physical  modifications  or  changes  in 
plant  operating  procedures.  All  of  these 
revisions  are  consistent  with  the 
changes  previously  approved  by 
Amendment  No.  59.  Therefore,  operation 
of  the  plant  in  accordance  with  those 
revisions  will  satisfy  the  three  above 
criteria. 

The  proposed  revision  to  permit  spiral 
on-loading  to  start  around  an  SRM  will 
not  result  in  conditions  significantly 
different  than  for  on-loading  around  a 
centrally  installed  dunking  chamber. 
The  possibility  of  an  inadvertent 
critically  is  unchanged,  core  flux  levels 
are  monitored  by  the  SR\ts,  and  the 
required  margin  to  criticality  is  not 
reduced.  Therefore,  operation  of  the 
plant  in  accordance  with  this  proposed 
revision  will  satisfy  the  three  above 
criteria. 

The  proposed  revision  which  permits 
up  to  four  assemblies  to  be  loaded 
around  each  SRM  (instead  of  the  current 
limit  of  two  assemblies)  for  use  as  a 
neutron  source  to  verify  SRM 
operability,  has  no  significant  effect  on 
the  spiral  on-loading  process.  There  is 
no  increase  in  an  inadvertent  criticality 
occurring  as  a  result  of  this  change.  Four 
adjacent  fuel  assemblies  are  subcritical, 
even  with  no  rods  inserted,  and  the  SRM 
groups  are  sufficiently  separated  to 
preclude  interaction.  Because  the  TS 
require  control  rods  to  be  inserted 
before  fuel  is  on-loaded,  subcriticality  is 
further  assured.  Therefore,  operation  of 
the  plant  in  accordance  with  the 
proposed  revision  will  satisfy  the  three 
above  criteria. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  the  criteria  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Pcnfield  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra,  Director 
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Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  |ames  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego.  New  Yoric 

Date  of  amendment  request-  May  27, 
1988 

Description  of  amendment  request 
The  proposed  amendment  contains 
revisions  to  the  Technical  Specifications 
(TS)  which  fall  into  three  categories  (A, 
B,  C).  The  Category  A  changes  would 
revise  the  TS  to  reflect  modifications 
made  to  the  reactor  water  level 
instrumentation  to  comply  with  the 
requirements  of  Regulatory  Guide  1.97, 
Revision  2  and  Generic  Letter  84-23. 
These  modifications  are  intended  to 
reduce  instrument  errors  resulting  from 
post-accident  containment  heat-up  and 
to  increase  the  redundancy  and 
reliability  of  control  room  indicaticRi. 

The  Category  B  revisions  are 
administrative  changes  and  include  the 
removal  of  otwolete  reactor  vessel  water 
level  instrument  setpoints  from  the  TS. 
In  accordance  with  the  guidance  of 
NUREG-0737  Item  ILK.3^.  a  coomion 
instrument  zero  corresponding  to  the  top 
of  active  fuel  (TAF)  has  been 
implemented  in  the  TS  and  is  to  be  fully 
integrated  into  plant  instrumentation, 
procedures,  and  training.  The  original 
setpoints,  referenced  to  the  bottom  of 
the  steam  separator  skirts  (the  original 
instrument  zero),  have  been  rendered 
obsolete.  Several  miscellaneous  changes 
have  also  been  proposed  to  correct 
errors  and  clarify  the  TS. 

The  Category  C  revisions  reflect  a 
plant  modification  performed  to  meet 
the  requirements  of  NURE&0737  Item 
II.K.3.13.  The  modification  to  the  RCIC 
system  replaced  the  turbine  trip  at  high 
reactor  water  level  with  a  recoverable 
steam  line  isolation.  This  modification 
was  previously  approved  by  the  NRC 
and  allows  auto-restart  of  the  RQC 
system  upon  receipt  of  a  low  water  level 
signal 

Basis  for  proposed  oo  significant 
hazards  consideration  determination:  In 
accordance  with  the  Commission's 
Regulations  in  10  CFR  50.92.  the 
Commission  has  made  a  determination 
that  the  proposed  amendment  involves 
no  significant  hazards  considerations. 
To  make  this  determination  the  staff 
must  establish  that  operation  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated,  or  (3)  involve 
a  significant  reduction  in  a  margin  of 
safety. 


The  Category  A  changes  support 
modifications  which  improve  the 
reliability  and  availability  of  reactor 
water  level  signals  which  are  used  to 
initiate  ECCS  systems  and  provide 
control  Tocan  indication.  The 
modifications  are  not  accident  initiators. 
The  Category  B  changes  are 
administrative  in  nature  and  do  not 
involve  a  j^ysical  change  to  the  facility 
or  a  change  in  operating  procedores  and, 
therefore,  cannot  affect  any  accideot  as 
analyzed  in  the  FSAR.  The  Category  C 
changes  improve  the  reliability  and 
availability  of  a  system  which  can  be 
used  under  accident  conditions.  Because 
no  credit  has  been  taken  for  the  RCIC 
system  in  the  FSAR  accident  analyses, 
the  Category  C  changes  do  not  affect  the 
probabihty  or  consequences  of 
previously  analyzed  accidents. 

As  stated  above,  the  proposed 
changes  increase  the  reliability  of 
systems  or  functions  which  mitigate 
accident  conditions  (Category  A  and  C) 
or  are  purely  administrative  in  nature 
(Category  B).  No  new  or  different  types 
of  accidents  can  occur  as  a  result  of 
improving  the  availability  and  reliability 
of  the  reactor  water  level 
instrumentation  system,  eliminating 
obsolete  instrumentation  set  point 
references,  or  improving  the  availability 
of  the  RCIC  system. 

llie  proposed  changes  improve  the 
performance  of  instrumentation  and 
systems  which  mitigate  transients  and 
accidents.  Elimination  of  obsolete 
reactor  water  level  instnmient  zeros 
achieves  consistency  in  the  reactor 
vessel  instrumentation  setpoints.  This 
reduces  the  probability  of  an 
misinterpretation  of  the  specifications. 
Therefore,  operation  in  accordance  with 
the  proposed  amendment  will  not 
involve  a  reduction  in  a  margin  of 
safety. 

Since  the  application  for  amendment 
involves  propcraed  changes  that  are 
encompassed  by  the  criteria  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department.  Oswego,  New 
York  13128. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra,  Director 


Southern  CaUifoniia  Edison  Company,  et 
al..  Docket  Na  50-208,  Saa  Onofie 
Nuclear  GenetatiBg  StatioB,  Unit  1.  Saa 
Diego  County.  Caltfonita 

Date  of  amendment  request  October 
30,1987 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  delineate 
the  limiting  conditions  of  operation 
(LCOs)  and  surveillance  requirements 
for  reactor  coolant  system  (RCS) 
leakage  and  the  leakage  detection 
systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  proposes  to  determine 
that  this  amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  C(Mnmis8ian's  regulations  in  10  CFR 
50.92  a  proposed  amendment  to  an 
operating  license  kx  a  facility  in%'olves 
no  si^uficant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  propoaed  amendraeot  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  aoddent  previously 
evaluated:  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  has  provided  its  analysis 
as  to  whether  or  not  the  proposed 
amendment  involves  a  significant 
hazards  consideration  and  has 
concluded  that  the  proposed  changes  do 
not  constitute  a  significant  hazards 
consideration,  based  on  the  following 
discussion. 

(1)  Win  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 

Response:  No.  the  revisions  to  the 
technical  specifications  contained  in  this 
proposed  change  require  the  operability 
and  the  performance  of  surveillance  for 
systems  that  are  cuirently  necessary  to 
meet  technical  specification 
requirements  but  do  not  have  explicit 
operability  and  surveillance 
requirements.  The  imposition  of  these 
additional  requirements  merely 
formalizes  what  is  now  an  informal 
requirement,  and  provide  actions  to  be 
performed  in  the  event  of  the  systems' 
unavailability.  The  requirement  to 
perform  a  reactor  coolant  system  water 
inventory  balance  already  exists,  the 
proposed  change  merely  increases  the 
required  frequency.  The  allowance  of  4 
hours  to  reduce  leakage  to  within  the 
specifications  allows  posonnel  a 
reasonable  amount  of  time  to  locate  and 
mitigate  a  leak.  This  increased  time  for 
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action  does  not  involve  a  significant 
increase  in  system  failure  probability 
and  is  consistent  with  the  STS 
provisions.  The  remaining  changes  are 
only  clarifying  in  nature  and  do  not 
affect  the  speciflcation  content. 
Therefore,  it  is  concluded  that  this 
proposed  change  will  not  cause  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated? 

Response:  No,  the  systems  covered  by 
the  revisions  in  this  proposed  change 
are  already  used  and  surveilled  in  a 
manner  similar  to  that  proposed. 
Therefore,  the  proposed  revisions  will 
merely  formally  require  their  operability 
and  surveillance.  The  requirement  to 
perform  a  reactor  coolant  system  water 
inventory  balance  already  exists,  the 
proposed  change  merely  increases  the 
required  frequency.  The  proposed 
surveillance  requirements,  in  three 
cases,  reference  surveillance 
requirements  that  already  exist  in  other 
sections  of  the  technical  specifications. 
The  format  changes  the  addition  of  a 
new  leakage  action  statement,  merely 
allows  a  similar  action  time  similar  to 
that  in  the  STS.  Therefore,  it  is 
concluded  that  this  proposed  change 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 

Response:  No,  as  previously  stated, 
the  systems  whose  operability  and 
surveillance  requirements  are  proposed 
to  be  added  are  systems  already  in  use 
at  San  Onofre  Unit  1.  Accordingly,  it  is 
not  expected  that  the  imposition  of  these 
operability  and  surveillance 
requirements  on  these  systems  would 
impact  any  margin  of  safety  and 
considering  their  purpose,  these 
additional  requirements  result  in  a  net 
increase  in  the  margin  of  safety.  The 
allowance  for  action  time  to  respond  to 
exceedance  of  leakage  limits  is  similar 
to  that  in  the  STS  that  is  allowed  for 
other  safety  systems.  Therefore,  it  is 
concluded  that  this  proposed  change 
will  not  result  in  a  significant  reduction 
in  a  margin  of  safety. 

The  NRC  stal^  reviewed  the  request 
and  the  licensee's  analysis  and  agrees 
that  the  criteria  of  10  CFR  50.92  appear 
to  be  satisfied.  The  NRC  staff,  therefore 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 


Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  P.O.  Box  19557,  Irvine. 
California  92713 

Attorney  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Counsel,  and 
James  Beoletto,  Esquire,  Southern 
California  Edison  Company,  P.O.  Box 
600,  Rosemead,  California  91770 

NRC  Project  Director  George  W. 
Knighton 

Southern  Califomia  Edison  Company,  et 
al.,  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station.  Unit  No.  1, 
San  Diego  County.  Califomia 

Date  of  amendment  request:  October 
30,1987 

Description  of  amendment  request: 
The  proposed  change  is  a  request  to 
revise  the  Technical  Specifications  on 
"Inservice  Inspections  of  Steam 
Generator  Tubing"  to  delete  certain 
special  inspection  requirements.  The 
proposed  deletion  is  based  on  results  of 
a  recent  inspection  which  indicate  that 
the  special  inspection  requirements  are 
no  longer  justihed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  proposes  to  determine 
that  this  amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92  a  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  diffemt  kind 
of  accident  from  any  accident  previously 
evaluated:  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  has  provided  its  analysis 
as  to  whether  or  not  the  proposed 
amendment  involves  a  significant 
hazards  consideration  and  has 
concluded  that  the  proposed  changes  do 
not  constitute  a  significant  hazards 
consideration,  based  on  the  following 
discussion. 

(1)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously.evaluated? 

Response:  No.  the  proposed  change 
revises  only  the  magnitude  of  the 
inspection  scope.  The  areas  in  question 
will  continue  to  be  inspected,  but  in  a 
scope  consistent  with  the  safety 
significance.  Given  that  recent  operating 
experience  and  inspection  results  have 
demonstrated  a  reduction  to  the 
significance  of  the  steam  generator  tube 
degradation  mechanisms  and  the 


inspection  scope  requirements  of 
Specification  4.16.A  includes  the  areas 
currently  specified  in  Specification 
4.16.C.  a  deletion  of  the  special 
inspection  requirements  will  not  result 
in  any  significant  accident  or  accident 
consequence  increase.  Also,  the 
mandatory  inspection  of  these  areas  in 
the  manner  described  required  an 
expenditure  of  man-rem  and  resources 
that  is  inconsistent  with  the  safety 
significance.  The  remaining  changes  are 
administrative  in  nature  and  do  not 
affect  plant  safety.  Therefore,  it  is 
concluded  that  this  proposed  change 
will  not  cause  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated? 

Response:  No,  the  impact  of  steam 
generator  tube  failure  is  a  previously 
analyzed  scenario  for  San  Onofre  Unit  1. 
The  revisions  proposed  herein  do  not 
alter  the  assumptions  in  those  analyses. 
The  proposed  steam  generator 
inspection  requirement  will  still  require 
that  the  inspection  scope  include 
"problem  areas."  These  requirements 
assure  that  the  steam  generator  tube 
rupture  analysis  assumptions  remain 
valid.  Therefore,  it  is  concluded  that  this 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 

Response:  No,  as  stated  above,  the 
assumptions  of  the  steam  generator  tube 
rupture  analysis  remain  unchanged.  The 
licensee  states  that  the  conditions  in 
these  two  special  areas  of  the  steam 
generators  are  not  changing  with  time. 
Therefore,  the  margin  provided  by  the 
plugging  hmit  of  4.16.E,  "Acceptance 
Criteria"  is  adequate  to  assure  the 
proper  margin  to  safety.  Therefore,  it  is 
concluded  that  this  proposed  change 
will  not  result  in  a  significant  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
request  and  the  licensee's  analysis  and 
agrees  that  the  criteria  appear  to  be 
satisfied.  The  NRC  staff,  therefore, 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazard  consideration. 

Local  Public  Document  Room 
location:  General  Library.  University  of 
California,  P.O.  Box  19557,  Irvine. 
Califomia  92713. 
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Attorney  for  licensee:  Charles  R. 
Rocher,  Assistant  General  Counsel,  and 
James  Beoletto.  Esquire,  Southern 
Califomia  Edison  Company.  P.O.  Box 
800.  Rosemead.  Califomia  91770. 

NRC  Project  Director  George  W. 
Knighton 

Tennessee  VaUey  Autliority.  Docketo 
Nos.  50-250;  50-2fi0  and  50-290.  Browns 
Ferry  Nuclear  Plant,  Units  1, 2  and  3, 
limestone  County.  Alal>ama 

Dote  of  amendment  request  June  13, 
1988  (TS  243) 

Description  of  amendment  requests: 
The  proposed  amendment  would  modify 
the  Browns  Ferry  Nuclear  Plant  (BFN) 
Units  1,  2  and  3  Technical  Specifications 
(TS)  to  add  instruments  to  Table  3.2.B, 
Instramentation  that  Initiates  or 
Controls  the  Core  and  Contaiiunent 
Cooling  Systems,  and  Table  4.2.B, 
Surveillance  Requirements  for 
Instrumentation  that  Initiates  or 
Controls  the  Core  Standby  Cooling 
System.  The  four  additional  instraments 
to  be  listed  are  to  trip  and  isolate  the 
High  Pressure  Coolant  Iniection  (HPCI) 
System  and  Reactor  Core  Isolation 
Cooling  (RCIC)  ^rstem  on  low  steam 
supply  pressure  and  high  tart)ine 
exhaust  pressure.  The  proposed 
amendment  would  also  modify  the  K74 
TS  to  add  turbine  exhaust  diaphragm 
high  pressure  to  the  Usts  of  conditions 
that  cause  Group  4  and  5  (HPCI  and 
RaC)  isolation  in  the  Notes  for  Table 
3.7.A. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  detenaination  exists 
as  stated  in  10  CFR  50JI2(cJ.  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.82,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  5091  and  10  CFR  5092.  the 
licensee  has  performed  and  provided  the 
following  analysis: 

NRC  has  provided  standards  for 
determining  whether  a  significant  hazards 
consideration  exists  as  stated  in  10  CFR 
50.92(c).  A  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  coosiderattons  if  opcratioB  of  the 
facility  ia  accordance  writh  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  fte  probability  or 
conaeqnencei  of  as  accident  previooaly 
evaluated,  or  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  frcMi  an 
accident  previously  evaluated,  or  (3)  involve 
a  significant  reduction  in  a  maigia  oif  safety. 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  prol>ability  or 
consequences  of  an  accident  previsusly 
evaluited. 


The  subject  HPCI/RCIC  instnimentation 
provides  system /equipment  pratection  as 
addressed  in  the  BFN-FSAR  {Final  Safely 
Analysis  Report]  Section  4J.  6.4.  and  7.3.  This 
instrumentation  and  allowable  values  not 
only  protects  this  equipatent  it  also  provides 
assurance  that  radioactive  gases  do  not 
escape  through  the  rupture  in  the  HPQ/RCIC 
pump  shaft  seals  upon  turbine  stalL  This 
instrumentation  provides  additioaal  pressure 
boundary  protection  by  assuring  HPCI/RCIC 
pump  casing  integrity. 

The  BFN  FSAR  provides  various  analyses 
for  potential  BFN  accidents.  Adding  these 
instraments  to  the  BFN  Technical 
Specifications  does  not  change  any 
operational  characteristics,  modify  any 
eqaiptat  or  Bunimize  any  raitigatian 
responsibilities  of  the  HPQ/RCIC  Systems  as 
analyzed  in  the  BFN  FSAR.  The  main 
function  of  the  HPCI/RCIC  Systems  is  to 
assure  that  the  reactor  is  adequately  cooled 
to  limit  fuel  cladding  temperature  in  the  event 
of  a  small  t>reak  in  the  nuclear  system  and  a 
loss  of  coolant  which  does  not  result  in  a 
rapid  depressurization  of  the  reactor  vessel. 
These  changes  do  not  alter  tiie  function  of 
these  systems:  therefore,  their  intended 
safety  hinction  is  maintained  as  previously 
analyzed.  This  change  is  also  being  made  to 
bring  the  BFN  Technical  Specifications  in 
compliance  with  the  as-built  plant,  BFN 
FSAR,  and  GE  Standard  Technical 
Specifications. 

2.  This  change  does  not  create  the 
possibihty  of  a  new  or  diflierent  kind  of 
accident  {rom  any  accident  previoasiy 
evaluated.  This  change  does  not  elisninate. 
modify  nor  provide  any  new  operational 
conditions.  These  changes  provide  assurance 
that  these  systems  operate  as  designed  and 
analyzed  in  the  BFN  FSAR. 

3.  This  change  does  not  involve  a 
significaRt  re^ictioB  in  a  mar^n  of  safety. 
Adding  theae  instraments  to  Ae  BFN 
Technical  SpeciCkatioos  provides  additional 
safety  to  the  HPCI/RCIC  Systeats.  The 
proposed  changes  do  not  eliminate  or 
decrease  any  operational  characteristics  or 
processes  of  the  plants.  These  instraments 
are  presently  installed  and  operational. 
Adding  these  instraments  to  the  BFN 
Tecfamcal  Speaficationa  also  assures  that 
they  are  incorporated  into  the  plant 
surveillance  testing  pn^am.  This  program 
includes  verification  on  a  specified  frequency 
that  the  subject  instrumentation  functions  as 
designed. 

The  allowable  setpoints  used  for  these 
instraments  are  within  their  calculated 
maximvB  values.  This  pravides  adequate 
mmgin  such  that  instninwnt  drift  or 
inadvertent  transients  will  not  affect  the 
intended  safety  function  of  the  HPCI/RQC 
Systems. 

Hie  addition  of  this  instnimentation  does 
not  alter  any  seismic  or  environmental 
qualification  criteria  for  BFN.  Based  on  the 
above,  this  change  does  not  involve  a 
significant  icduction  in  the  margin  of  safety 
to  the  BFN  HPCI/RCIC  Systems. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  aiul  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 


application  for  amendments  involves  no 
significant  hazards  consideratioi». 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street  Athens.  Alabama  35811. 

Attorney  for  licensee:  General 
Counsel.  Teiuiessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville.  Tennessee  37902. 

NRC  Assistant  Director  Suzanne 
Black 

Tetmessee  VaDey  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Uiuts  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  amendment  requests:  June  13, 
1988  (TS  88-01) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TV A) 
proposes  to  change  the  Sequoyah  (S<^n 
Units  1  and  2  Technical  Specifications 
(TS).  The  changes  are  to  Table  3.6-2, 
"Containment  Isolation  Valves."  The 
changes  are  to  add  Gve  motor-operated 
butterfly  valves  (MOV)  to  the  Uble. 
These  MOVs  are  being  proposed  to 
replace  check  valves  as  containment 
isolation  valves,  lite  proposed  change 
also  adds  a  note  to  Table  3.3-5, 
"Engineered  Safety  Features  Response 
Times,"  item  7.b,  to  reflect  the  response 
times  for  the  new  valves  when  actuated 
by  a  phase  B  containment  isolation 
signal 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  provided  the  following  description 
in  its  submittal  on  the  five  dieck  valves 
which  are  to  be  replaced  by  motor- 
operated  butterfly  valves: 

Check  valves  67-562A  -E  -C.  and  -D  are 
the  inboard  containment  isolation  valves  for 
the  essential  raw  cooling  water  (ERCW) 
supply  headers  to  lower  oontaioBKiit  The 
lower  oompartment  coofers.  the  reactor 
coolant  pomp  (RCI^  motor  cooler*,  and  the 
control  rod  drive  ventilation  coolers  are 
supplied  by  tfiese  headers.  The  flow  diagram 
for  these  headers  is  Rnal  Safety  Analysis 
Report  (FSAR)  Figure  9.2.2-3. 

Check  vahre  70-682  is  the  inboard 
containment  isolation  valve  for  the 
component  cooling  system  (CCS)  supply 
header  to  the  RCP  oil  coolers.  The  flow 
diagram  for  this  header  is  FSAR  figures  8.2.2- 
1  (unit  1]  and  9.2.1-3  (unit  2). 

The  Commission  has  provided 
Standards  for  determining  whether  a 
signiHcant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
retpiests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  usiitg 
the  standards  in  Section  50.92.  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  SOSl  and  10  CFR  5002.  the 
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licensee  has  performed  and  provided  the 
following  analysis: 

TVA  has  evaluated  the  proposed  technical 
specincation  change  and  determined  that  it 
does  not  represent  a  significant  hazards 
consideration  based  on  criteria  established  in 
10  CFR  50.92(c).  Operation  of  SQN  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Containment  isolation 
provides  the  means  of  isolating  fluid  systems 
that  pass  through  containment  penetrations 
so  as  to  conHne  to  the  containment  any 
radioactivity  that  may  be  released  in  the 
containment  following  a  postulated  accident. 
Containment  isolation  is  required  following  a 
postulated  accident  to  isolate  various  fluid 
systems  penetrating  containment.  SQN  does 
not  have  a  particular  system  for  containment 
isolation,  but  isolation  design  is  achieved  by 
applying  common  criteria  to  penetration|s|  in 
many  different  fluid  systems  and  by  using 
engineered  safety  feature  signals  to  actuate 
appropriate  valves.  The  proposed  change  in 
the  containment  isolation  scheme  will  not 
affect  any  components  capable  of  initiating 
any  accident  as  evaluated  in  the  FSAR.  The 
installation  of  the  additional  MOV  in  the  CCS 
supply  line  to  the  RCP  motor  oil  coolers  could 
increase  the  probability  of  a  spurious 
isolation  of  the  CCS  supply.  Plant  instructions 
require  the  RCPs  to  be  shut  down  if  CCS  flow 
Is  lost  to  the  RCP  motor  oil  coolers.  This 
would  result  in  a  complete  loss  of  forced 
reactor  coolant  flow,  which  is  evaluated  in 
section  15.3.4  of  the  FSAR.  The  FSAR 
analysis  assumes  a  simultaneous  loss  of  the 
power  supplies  to  the  RCPs  initiates  the 
event.  It  is  concluded  that  the  small  increase 
in  the  probability  of  a  spurious  isolation  will 
not  significantly  increase  the  probability  of 
the  complete  loss  of  forced  RCS  flow  as 
evaluated  in  the  FSAR.  The  increased 
reliability  of  the  isolation  mechanism  can 
potentially  reduce  the  consequences  of 
evaluated  accidents. 

(2)  create  the  possibiltiy  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  loss  of  CCS  flow  to 
the  RCP  oil  coolers  has  been  previously 
identified  as  a  condition  that  would  require 
shutdown  of  the  affected  RCP  because  of 
high  motor-bearing  temperatures.  This 
condition  is  addressed  in  plant  instructions. 
The  resulting  loss  of  forced  reactor  coolant 
flow,  either  partial  or  total,  has  been 
analyzed  in  the  FSAR.  The  ERCW  supplies  to 
lower  containment  were  evaluated  when  the 
lower  compartment  coolers  were  upgraded  to 
ensure  reliability  under  postaccident 
conditions.  All  safety  system  interfaces  were 
evaluated  to  ensure  that  the  use  of  these 
supply  headers  will  not  degrade  other  safety 
systems  used  to  mitigate  postulated 
accidents. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change  is 
made  as  the  result  of  replacing  containment 
isolation  check  valves  with  MOVs.  This  was 
done  to  provide  a  more  reliable  isolation 
mechanism  for  the  associated  penetrations. 
This  in  turn  provides  a  belter  assurance  of 
meeting  the  leakage  limits  of  10  CFR  SO, 
Appendix  |.  and  spvc'ficition  3.6.1.2. 


Inclusion  of  the  valves  in  Table  3.6-2  properly 
reflects  the  automatic  isolation  valves  used  in 
the  SQN  containment  isolation  design.  The 
addition  of  the  note  to  Table  3.3-5,  item  7.b, 
reflects  that  the  new  containment  isolation 
MOVs  have  slightly  longer  response  times 
associated  with  a  phase  B  isolation  signal 
because  their  closure  times  are  slightly  longer 
than  other  phase  B  isolation  presently 
installed.  This  ensures  that  the  appropriate 
testing  for  these  valves  is  performed.  Because 
of  the  enhancements,  the  margin  of  safety 
will  not  be  reduced,  but  increased. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis  with  the  following 
supplement  by  the  staff  to  the  licensee's 
evaluation:  The  proposed  change  is  to 
replace  five  check  valves  by  more  leak 
tight  and  isolation  reliable  MOVs  for 
containment  isolation.  These  valves  will 
be  in  a  closed,  water  containing  system. 
They  will  not  be  for  isolating  the 
containment  ventilation  to  prevent  the 
release  of  radioactivity  from  the 
containment  atmosphere  directly  to  the 
environment.  The  check  valves  are 
proposed  to  be  replaced  to  reduce  the 
leakage  and  improve  the  leak  tightness 
of  the  containment.  The  new  valves 
must  meet  the  Appendix  J  Type  C  test 
for  containment  isolation  valves  and  the 
required  reliability,  control,  power, 
configuration  and  design  of  containment 
isolation  valves  in  the  FSAR.  The  new 
valves  will  be  automatically  isolated  on 
Phase  B  containment  isolation 
consistent  with  the  other  ERCW  and 
CCS  MOVs.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  new  containment  isolation  valve 
design,  power,  configuration  and  control 
are  consistent  with  that  for  other 
containment  isolation  valves.  The  new 
MOVs  are  similar  to  other  MOVs  used 
as  containment  isolation  valves. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  new  MOVs  will  be  in  closed, 
water  containing  systems  and  will  not 
interface  with  the  environment.  The  new 
valve  closure  times  will  be  5  to  10 
seconds  longer  than  the  existing  valve 
closure  time  of  60  seconds.  For  the 
proposed  use  of  the  MOVs,  this  is  not 
considered  a  significant  increase  in  the 
existing  valve  closure  time.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

Therefore,  the  staff  proposes  to 
determine  that  the  amendments  involves 
no  significant  hazards  considerations. 


Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street.  Chattanooga. 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville.  Tennessee  37902. 

NRC  Assistant  Director:  Suzanne 
Black 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  requests:  June  10. 
1988 

Description  of  amendment  requests: 
The  proposed  amendments  would  revise 
the  Technical  Specifications  for  Surry 
Units  1  and  2  by  deleting  the 
requirements  for  and  references  to  the 
Control  Room  Chlorine  Monitoring 
System.  Chlorine  gas  storage  bottles  at 
the  sewage  treatment  plant  are 
scheduled  to  be  permanently  removed 
from  the  site  by  June  30. 1938.  Since 
these  bottles  were  the  only  significant 
source  of  chlorine,  the  need  for  the 
chlorine  detection  system  will  be 
eliminated  with  this  removal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  reviewed  the 
proposed  changes  in  accordance  with 
the  requirements  of  10  CFR  50.92  and 
has  determined  that  the  request  does  not 
involve  significant  hazards 
considerations.  The  licensee's  analysis 
is  provided  below: 

Following  the  removal  of  the  source  of 
chlorine  gas.  the  subsequent  removal  of  the 
control  room  chlorine  monitors  poses  no 
significant  hazard  as  defined  in  10  CFR  50.92. 

a.  The  implementation  of  this  modification 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  (cjontrol  (rjoom 
chlorine  monitors  provide  an  alarm  and 
control  of  the  (cjontrol  (r|oom  isolation 
dampers  in  the  event  of  chlorine  gas  release 
creating  a  hazardous  environment  in  the 
(cjontrol  (rjoom.  As  iden;ified  in  our  1981 


NUREG-0737,  Item  III.D.3.4.  submittals,  the 
sewage  treatment  plant  is  the  only  regulatory 
significant  source  of  chlorine  gas  from  which 
a  release  could  cause  (cjontrol  (rjoom 
habitability  concerns.  Chlorine  gas  storage  at 
the  sewage  treatment  plant  is  being 
eliminated.  Based  on  our  previous  studies, 
the  chlorine  gas  release  which  could 
adversely  affect  jcjontrol  (rjoom  habitability 
will  b>e  eliminated  after  removal  of  the 
chlorine  gas  storage  from  the  site.  The 
chlorine  monitors  are  then  no  longer  required 
since  the  chlorine  gas  source  will  have  been 
eliminated.  The  chlorine  monitors  can  be 
removed  and  the  associated  modifications 
can  be  completed  without  increasing  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

b.  The  implementation  of  this  modification 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  monitors  are  very 
specific  in  that  they  detect  the  presence  of 
chlorine.  The  source  of  chlorine  gas  will  be 
removed  prior  to  the  removal  of  the  chlorine 
monitors.  The  associated  modifications  to  the 
ventilation  system  damper  controls  and 
annunciator  will  eliminate  unnecessary 
alarms  and  damper  controls.  These 
modifications  will  not  change  the  function  of 
or  impinge  upon  any  other  existing  safety 
system. 

c.  The  implementation  of  this  modification 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  removal  of 
the  chlorine  monitors  is  a  result  of 
eliminating  the  presence  of  chlorine  gas. 
Eliminating  the  source  of  chlorine  gas  from 
the  site  eliminates  the  need  to  depend  on 
equipment  to  monitor  for  and  initiate  safety 
systems  based  on  detection  of  chlorine. 

Therefore,  pursuant  to  10  CFR  50.92. 
the  licensee  has  determined  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

After  a  preliminary  review  of  the 
licensee's  analysis,  the  staff  agrees  with 
the  licensee's  conclusions  as  stated 
above.  Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary.  Williamsburg. 
Virginia  23185. 

Attorney  for  licensee:  Mr.  Michael  W. 
Maupin.  Hunton  and  Williams.  Post 
Office  Box  1535.  Richmond,  Virginia 
23213. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Washington  Public  Power  Supply 
System.  Docket  No.  50-397,  WNP2, 
Richland,  Washington 

Date  of  amendment  request-  April  21. 
1987  as  supplemented  May  10. 1988. 

Description  of  amendment  request:  By 
letter  dated  April  21. 1987  the  licensee 
submitted  an  application  to  amend  the 
"Administrative  Controls"  section  of  the 
WNP-2  Technical  Specifications.  The 


proposed  amendment  involved  changes 
of  position  titles  and  changes  in 
responsibilities  of  designated  positions. 
The  licensee  also  asked  to  remove 
certain  positions  from  the  organization 
charts  in  the  Technical  Specification.  On 
September  9. 1987  a  notice  of  this 
amendment  request  and  the 
Commission's  proposed  determination 
that  the  proposed  changes  involve  no 
significant  hazards  consideration  was 
published  in  the  Federal  Register  (52  FR 
34022). 

On  March  22. 1988  the  Commission 
issued  a  letter  to  all  power  reactor 
licensees  encouraging  the  removal  of 
organization  charts  from  technical 
specifications  (Generic  Letter  88-06). 
The  Commission  provided  guidance  to 
licensees  for  amendments  that  may  be 
proposed  for  accomplishing  the  removal 
of  the  organization  charts. 

By  letter  dated  May  10, 1988  the 
licensee  submitted  a  supplement  to  the 
earlier  amendment  application.  The  May 
10. 1988  supplement  requested  that  the 
organization  charts  in  Figures  6.2.1-1. 
6.2.2-la,  and  6.2.2-lb  be  removed  from 
the  Technical  Specifications.  In 
accordance  with  guidance  provide  in  the 
Generic  Letter,  the  amendment  would 
add  language  to  Section  6.2.1.  to  be 
titled  "Offsite  and  Onsite  Organization." 
describing  the  organization. 

The  May  10  supplement  made  two 
other  minor  revisions  to  the  original 
submittal.  The  position  title.  Plant 
Quality  Assurance  Manager,  will  be 
retained  rather  than  changed.  On  page 
6-1  a  change  is  made  to  clarify  that  it  is 
the  Shift  Manager  rather  than  the  Shift 
Supervisor  who  is  prohibited  from 
belonging  to  the  site  fire  brigade. 

These  latter  two  changes  are 
considered  insignificant.  This  notice  is 
being  made  to  give  recognition  to  the 
request  for  removal  of  the  organization 
charts. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  Washington  Public  Power  Supply 
System  has  evaluated  the  augmented 
material  per  10  CFR  50.92  and  provides 


the  following  in  support  of  a  finding  for 
no  significant  hazards  consideration. 

(1)  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated  because 
no  physical  modification  of  the  plant  or 
equipment  is  involved.  Removal  of  the 
organization  charts  does  not  alter 
compliance  of  the  WNP-2  Technical 
Specifications  to  10  CFR  50.36.  The 
added  text  ensures  that  the  essential 
aspects  for  responsibility,  authority  and 
communication  with  regard  to  safe 
operation  of  the  plant  remain  clear  and 
evident.  The  organization  charts  will 
continue  to  be  maintained  in  the  WNP-2 
FSAR  with  changes  reviewed  per  10 
CFR  50.59  and  reported  through  annual 
updates  as  required  by  10  CFR  50.71. 
Therefore,  for  the  above  reasons,  the 
probability  or  consequences  of 
accidents  previously  evaluated  will  not 
be  adversely  affected. 

(2)  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  because  as 
discussed,  no  physical  changes  to  the 
plant  or  equipment  are  involved  and  the 
added  text  ensures  the  responsibility, 
authority,  and  communication  for  safe 
plant  operation  are  not  changed  and 
remain  clear  and  evident.  Hence,  no 
possibility  for  a  new  or  different  kind  of 
accident  from  an  previously  evaluated  is 
represented  in  the  proposed  change. 

(3)  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  the  revision  in 
no  way  alters  the  licensee's  commitment 
to  maintain  a  management  structure  that 
contributes  to  the  safe  operation  and 
maintenance  of  WNP-2.  The  added  text 
ensures  that  clarity  of  responsibility, 
authority,  and  communication  remains 
in  the  Technical  Specifications.  Since  no 
physical  change  to  the  plant  or 
equipment  is  involved  and  responsibility 
for  safety  is  not  diminished,  no 
significant  reduction  in  a  margin  of 
safety  is  presented  in  this  change. 

The  staff  is  in  agreement  with  the 
licensee's  evaluation.  Accordingly,  the 
Commission  proposes  to  determine  that 
these  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  Swifl 
and  Northgate  Streets.  Richland. 
Washington.  99352. 

Attorney  for  the  Licensee:  Nicholas  S. 
Reynolds.  Esq..  Bishop.  Cook,  Purcell 
and  Reynolds.  1400  L  Street  NW.. 
Washington.  DC  20005-3502. 

NRC  Project  Director:  George  W. 
Knighton 
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Wisconsin  Public  Service  Coiporatioii, 
Docket  No.  SS-M6,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request  October 
26. 1987 

Description  of  amendment  request 
The  proposed  amendment  would 
involve  editorial  changes  that  clarify 
existing  technical  speciRcations  and 
increase  the  consistency  within 
Technical  Specifications  |TS).  The 
amendment  would  modify  the  Technical 
Specifications  to:  (1)  Change  the  phrase 
in  TS  a.lO.i  and  TS  S.lO.j  from  "...  after 
[greater  than)  30  in.  of  control  rod 
motion..."  to  "...  after  (greater  than]  24 
steps  of  control  rod  motion  ...":  (2) 
Delete  the  last  sentence  in  TS  4.5.a.2.A; 
(3)  Change  the  phrase  in  Table  TS  4.1-1 
(items  9  and  10)  from  "Following  rod 
motion  in  excess  of  six  in.  _."  to 
"Following  rod  motion  in  excess  of  24 
steps  ...";  and  (4)  Add  a  note  to  the 
bottom  of  Table  4.2-2  that  dariHes  that 
second  and  third  steam  generator 
sample  inspections  can  be  conducted  in 
accordance  with  TS  4.2.lx2.d.  The 
amendment  also  involves  several  minor 
editorial  changes  that  clarify  the  TS 
Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  a  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (51 FR  7751).  The 
examples  include:  (i)  a  purely 
administrative  change  to  Technical 
Specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correction  of 
an  error,  or  a  change  in  nomenclature: 
(ii)  a  change  that  constitutes  on 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
Technical  Specifications;  and  (vi)  a 
change  which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously-analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan. 

Change  (1)  would  help  establish  a 
consistent  measure  for  control  rod 
motion  in  the  Technical  Specifications. 
In  addition,  this  change  is  more 
restrictive  because  it  requires  individual 
rod  position  be  logged  after  more  than 
24  steps  (15  inches)  instead  of  after  more 
than  30  inches  in  the  event  that  the  rod 
deviation  monitor  is  inoperable. 


Change  (2)  would  delete  the  last 
sentence  in  Technical  Specification 
4.5.8.2.A  in  order  to  clarify  the 
surveillance  requirements  for  the 
internal  containment  spray  (ICS) 
system.  The  last  sentence  currently 
reads,  "Operation  of  the  system  is 
initiated  by  tripping  the  normal 
actuation  instrumentation."  However, 
the  existing  surveillance  procedure 
directs  the  operator  to  initiate  the  ICS 
system  by  pushing  the  manual  actuation 
pushbuttons.  Manual  action  of  the  ICS  is 
preferable  because  normal  actuation  of 
the  ICS  (i.e.,  by  injecting  false  pressure 
signals  into  the  containment  pressure 
transmitters)  would  require  seven 
additional  starts  and  would  lead  to 
excessive  and  unnecessary  wear  of  the 
pumps,  which  are  run  against  their  shut 
off  head.  The  normal  actuation 
instrumentation,  including  the  bistables, 
actuation  relays  and  high  containment 
pressure  logic,  are  tested  using  other 
surveillance  procedures  for  the  ICS 
system.  Change  (2)  would  not  result  in  a 
decrease  in  surveiUance  requirements. 

Change  (3)  would  make  items  9  and  10 
of  Table  TS  4.1-1  consistent  with  change 
(1).  Presently  items  9  and  10  of  Table  TS 
4.1-1  require  rod  position  to  be  logged 
when  the  plant  computer  is  out  of 
service  following  rod  motion  in  excess 
of  6  inches.  Change  (3)  would  change 
"six  inches"  to  "Z4  steps",  which  is 
consistent  with  change  (1).  This  change 
would  be  less  conservative  since  6 
inches  of  rod  motion  is  roughly 
equivalent  to  about  10  steps.  The  basis 
for  the  24  step  rod  misalignment 
specification  is  a  7V^-inch  rod 
misalignment  (12  steps)  with  an 
allowance  of  12  steps  for  analog 
instrument  inaccuracy.  Because  the  rod 
motion  indication  used  to  initiate  the 
action  required  by  items  9  and  10  of 
Table  TS  4.1-1  is  the  digital  control  rod 
group  demand  position  indicator,  and 
not  the  analog  rod  position  indicator,  no 
allowance  for  analog  instrument  error  is 
applied.  Change  (3)  is  also  consistent 
with  Standard  TS. 

Change  (4)  would  add  a  note  to  the 
bottom  of  Table  TS  4.2-2  clarifying  that 
second  and  third  steam  generator  tube 
sample  inspections  during  each 
inservice  inspection  may  be  less  than 
the  full  length  of  the  tube  by 
concentrating  the  inspection  on  those 
areas  of  the  tube  sheet  array  and  on 
those  portions  of  the  tube  where 
imperfections  were  previously  found. 
This  change  does  not  remove  any 
existing  inspection  requirements  and  is 
purely  administrative  in  nature. 

Change  (1)  is  more  restrictive  in 
nature  (i.e..  requires  additional 
surveillance)  and.  therefore,  falls  within 


the  scope  of  example  (ii).  Changes  (2) 
and  (4)  are  "purely  administrative 
changes"  intended  to  clarify  existing 
specifications.  These  changes  will  have 
no  e^ect  on  safety,  involve  no  changes 
to  limiting  conditions  for  operation  or 
surveillance  requirements,  and  are 
within  the  scope  of  example  (i). 

Change  (3)  would  result  in  TS  which 
would  be  consistent  with  change  (1), 
existing  TS  3.10.f.l.A  and  Standard  TS 
3.1.3.2.  Since  the  proposed  change  would 
result  in  TS  which  would  be  consistent 
with  standard  TS,  the  proposed  change 
is  within  the  safety  margin  defined  by 
the  Standard  Review  Plan  and  falls 
within  the  scope  of  example  (vi). 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  the  criteria  or  an 
examine  for  which  no  significant 
hazards  consideration  exists,  the  staff 
has  made  the  proposed  determination 
that  the  apphcation  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  David  Baker, 
Esq.  Foley  and  Lardner,  P.O.  Box  2193 
Oriando,  Florida  31082. 

NRC  Project  Director  Kenneth  E. 
Perkins 

PREVIOUSLY  PUBUSHED  NOHCES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNinCANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  rei>eated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Alabama  Power  Company,  Docket  No. 
50-348,  Joseph  M.  Fariey  Nuclear  Plant. 
Unit  No.  1,  Houston  County.  Alabama. 

Date  of  amendment  request  April  28. 
1968 

Brief  description  of  amendment 
request  The  proposed  amendment 
would  modify  Section  6  of  the  Technical 


Specifications  to  remove  organizational 
charts  in  accordance  with  Generic  Letter 
88-06. 

Date  of  publication  of  individual 
notice  in  Federal  Register  June  6, 1988 
(53  FR  20700). 

Expiration  date  of  individual  notice: 
)uly  6, 1988 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street, 
Dothan,  Alabama  36303 

Carolina  Power  &  Light  Company.  North 
Carolina  Eastern  Municipal  Power 
Agency,  Docket  No.  50-400.  Shearon 
Harris  Nuclear  Power  Plant.  Unit  1. 
Wake  and  Chatham  Counties.  North 
Carolina 

Date  of  amendment  request  May  10, 
1988 

Brief  description  of  amendment 
request  The  proposed  amendment 
would  revise  the  operability 
requirements  of  Technical  Specification 
3.3.3.7.  Chlorine  Detection  Systems. 

Date  of  publication  of  individual 
notice  in  Federal  Register  )une  21, 1988 
(53  FR  23324). 

Expiration  date  of  individual  notice: 
July  21, 1988 

Local  Public  Document  Room 
location:  Richard  B.  Harrison  Library, 
1313  New  Bern  Avenue,  Raleigh,  North 
Carolina  27610 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 


to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington.  DC, 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

Arkansas  Power  ft  Light  Company, 
Docket  Nos.  50-313  and  50-368.  Arkansas 
Nuclear  One,  Unit  Nos.  1  and  2,  Pope 
County.  Arkansas 

Date  of  applications  for  amendments: 
December  4, 1987  as  supplemented  April 
14, 1988. 

Brief  description  of  amendments: 
Changes  the  Administrative  Controls 
sections  of  the  Technical  Specifications 
to  reflect  organizational  changes  in  the 
Nuclear  Operations  Department  of  the 
Arkansas  Power  &  Light  Company. 
Additionally  the  management  position 
designated  to  serve  as  the  Plant  Safety 
Committee  chairman  is  changed. 

Date  of  issuance:  June  24, 1988 

Effective  date:  June  24, 1988 

Amendment  Nos.:  109  and  85 

Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  27, 1988  (53  FR  2309 
and  2310).  The  April  14, 1988  submittal 
provided  additional  clarifying 
information  and  did  not  change  the 
finding  of  the  initial  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  24, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Technical  University,  Russelville, 
Arkansas  72801 


The  Cleveland  Electric  Illuminating 
Company.  Duquesne  Light  Company, 
Ohio  Edison  Company.  Pennsylvania 
Power  Company.  Toledo  Edison 
Company.  Docket  No.  50-440.  Perry 
Nuclear  Power  Plant.  Unit  No.  1,  Lake 
County.  Ohio 

Date  of  application  for  amendment: 
April  8, 1988  (partial  response) 

Brief  description  of  amendment 
Deletion  of  Organization  Charts  on 
Figures  6.2.1-1  and  6.2.2-1  of  the 
Technical  Specifications  and  addition  of 
the  essential  elements  of  organizational 
structure  to  the  administrative  control 
section  of  the  Technical  Specifications. 

Date  of  issuance:  June  30, 1988 

Effective  date:  June  30, 1988 

Amendment  No.  13 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  31, 1988  (53  FR  19832).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  30, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street.  Perry,  Ohio  44081 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County.  Illinois 

Date  of  application  for  amendments: 
January  29. 1988 

Brief  description  of  amendments: 
Technical  Specifications  (TS) 
amendments  were  issued  to  delete  the 
bounding  tolerance  of  the  Reactor  Low- 
Low  Water  Level  setpoint  for  ECCS 
initiation.  Associated  TS  Bases  were 
revised  accordingly,  and  typographical 
errors  were  corrected. 

Date  of  issuance:  June  23. 1988 

Effective  date:  June  23, 1988 

Amendment  Nos.:  109  and  105 

Facility  Operating  License  Nos.  DPR- 
29  andDPR-30.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  9, 1988  (53  FR  7588).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  23, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois  61021. 
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Consolidated 
York.  Docket 
Indiao  Point 
No8.1aiid2,W( 
York 


Caoipeiiy  of  New 
Sa^aSaiid  50-247, 
Geaentiiig  Unit 
tas  County,  New 


Date  of  appttcatkm  for  amendments: 
April  15. 1988 

Brief  description  of  amendments:  The 
amendments  revise  tfie  Indian  Point  1 
and  2  Technical  Specifications  to 
incorporate  changes  to  the  Facility 
Organization.  The  amendments  revise 
the  organiiational  figures  contained  in 
the  Technical  Specifications. 

Date  of  issuance:  June  21. 1968 

Effective  date:  lune  21. 1968 

Amendment  Noa.:  38  and  131 

Facility  Operating  License  Nos.  DPR- 
5  and  DPR-28:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  18. 1988  fSS  FR 17785).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  ^une  21. 1988. 

No  significant  hazards  consideration 
coauaenta  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains,  New 
York,  loeia 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indiao  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
June  12, 1987,  as  supplemented  August  3, 
1987  and  May  10, 1988. 

Brief  description  of  amendment:  The 
amendment  revises  Sections  3.3.B.2.b 
and  5.2.C  of  Technical  Specifications, 
requested  on  June  12, 1987,  as 
supplemented  on  August  3, 1987  and 
modified  on  May  10, 1988.  concerning 
allowable  time  for  one  containment 
spray  pump  being  inoperable  and 
containment  spray  flow  and  fan  cooler 
heat  removal  performance.  The  June  12, 
1987  amendment  application  also 
requested  the  deletion  of  the  fan  cooler 
unit  HEPA  filters,  charcoal  adsorbers 
and  associated  fire  protection  and 
detection  equipment.  This  issue  will  be 
the  subject  of  a  separate  review. 

Date  of  issuance:  June  29, 1988 

Effective  date:  June  29, 1988 

Amendment  No.:  132 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  16, 1987  (52  FR 
V77&Z).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  29, 1988. 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains.  New 
York.ll»Hll 

DetroH  Edison  Company,  Docket  No.  50- 
341,  Femiii-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment: 
April  27. 1987,  as  supplemented  August 
14, 1987. 

Brief  description  of  amendment:  This 
amendment  revises  the  Fermi-2 
Technical  Specifications  to  change  the 
drywell  air  temperature  limit  from  135°  F 
to  145°  F  to  ensure  plant  operation 
during  the  sumner  months  without  need 
to  derate  plant  operations. 

Date  t^  issuance:  June  23. 1988 

Effective  date:  June  23. 1988 

Amendment  No.:  20 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  20, 1987  (52  FR  18076).  The 
substance  of  the  changes  noticed  in  the 
Federal  Register  on  May  20. 1987,  and 
the  proposed  determination  of  no 
significant  hazards  consideration  were 
not  affected  by  the  August  14. 1987. 
supplement  which  responded  to  an  NRC 
question.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  23, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
January  11. 1988 

Brief  description  of  amendments:  The 
amendments  changed  Technical 
Specifications  Sections  3.0  and  4.0  to 
conform  to  Generic  Letter  87-09. 

Date  of  issuance:  June  21, 1988 

Effective  date:  June  21, 1986 

Amendment  Nos.:  87  and  68 

Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  20, 1988  (53  FR  13014). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  21, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 


Duke  Power  Company,  Docket  Nos.  50- 
260, 50-270  and  S»-2i7,  Oconee  Nuclear 
Station,  Units  1, 2  and  3,  Oconee  County, 
South  Carolina 

Date  of  application  for  amendments: 
June  1, 1987,  as  supplemented  November 
24, 1987. 

Brief  description  of  amendments:  The 
amendments  revised  the  Station's 
common  Technical  Specifications  to 
update  the  LOCA-Limited  Maximum 
Allowable  Linear  Heat  Rates. 

Date  of  issuance:  June  23. 1988 

Effective  date:  June  23, 1988 

Amendment  Nos.:  168, 168.  and  165 

Facility  Operating  License  Nos.  DPR- 
38.  DPR-47  and  DPR-55.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  18. 1968  (53  FR  17787).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  23. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla. 
South  Carolina  29691 


Duquesne  Light  Coa^May,  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  application  for  amendment 
August  22, 1986,  supplemented  by  letter 
dated  April  16. 1987. 

Brief  description  of  amendment:  The 
amendment  deletes  from  Technical 
Specification  Table  3.6-1  the  inside- 
containment  isolation  valves  lHY-120 
and  -119,  and  adds  the  outside- 
containment  isolation  valves  lHY-197 
and  -196.  These  valves  all  pertain  to  the 
hydrogen  recombiner  system. 

Date  of  issuance:  June  22, 1988 

Effective  date:  June  22. 1988 

Amendment  No.  127 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  29. 1987  (52  FR  28375).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  22, 1968. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa. 
Pennsylvania  15001. 


GPU  Nuclear  Corporation,  et  aU  Docket 
No.  50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment: 
April  29.  l^n.  as  supplemented  May  11, 
1986. 

Brief  description  of  amendment  The 
amendment  revises  Technical 
Specifications  3.13.B.2  and  3.13.B.3  by 
adding  a  note  which  would  permit  a  one 
time  change,  for  current  operating  Cycle 
11  only,  which  allows  continued  power 
operation  if  both  of  the  primary  and 
backup  safety  valve  position  indicators 
become  inoperable  on  no  more  than  two 
safety  valves. 

The  amendment  also  makes  an 
administrative  change  to  Technical 
Specification  Sections  3.13.A,  3.13.B  and 
3.13.C  to  capitalize  Technical 
Specifications  definitions  where  they 
appear  in  these  sections. 

Date  of  Issuance:  June  28, 1988 

Effective  date:  June  28, 1988 

Amendment  No.:  123 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  26, 1988  (53  FR  19069).  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  28, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street.  Toms  River.  New.Jersey  08753. 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  application  for  amendment- 
June  5, 1987  as  modified  May  13, 1988. 

Brief  description  of  amendment  This 
amendment  increases  (1)  the  allowable 
drywell  air  temperature  from  140°  F  to 
145*  F;  and  (2)  the  area  temperature  limit 
for  the  main  steam  tunnel  (north)  from 
122'  F  to  135°  F. 

Date  of  issuance:  June  29, 1988 

Effective  date:  June  29, 1988 

Amendment  No.:  25 

Facility  Operating  License  No.  NPF- 
47.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  29, 1987  (52  FR  28378).  The 
May  13, 1988  letter  withdrew  a  portion 
of  the  amendment  request  and  did  not 
change  the  finding  of  the  original  notice. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  29. 1988  and  a 
supplement  to  the  Safety  Evaluation  in 
suppoi  ♦  of  Amendment  No.  24. 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  No.  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
August  17, 1987 

Brief  description  of  amendment  The 
Technical  Specifications  change  would 
revise  Section  3.5.C.  Feedwater  Coolant 
Injection  (FWCI)  Subsystem,  by 
increasing  the  minimum  required 
condensate  storage  tank  volume  from 
225,00  gallons  to  250,000  gallons  of  water 
to  provide  added  assurance  for 
achieving  cold  shutdown  in  the  event  of 
a  reactor  building  fire. 

Date  of  issuance:  June  27. 1988 

Effective  date:  June  27, 1988 

Amendment  No.:  18 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  7, 1987  (52  FR  37549). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  27, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  MUlstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  application  for  amendment 
April  15, 1988 

Brief  description  of  amendment  The 
amendment  revised  "Technical 
Specification  3/4.6.3  Containment 
Isolation  Valves  to  allow  entry  into  an 
operational  mode  with  inoperable 
containment  isolation  valves  if  the  LCO 
for  operation  for  an  unlimited  time  is 
met. 

Date  of  issuance:  June  22, 1988 

Effective  date:  June  22. 1988 

Amendment  No.:  20 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  18. 1988  (53  FR  17790).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  22, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford. 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Dodcet  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  application  for  amendment 
March  1, 1988 

Brief  description  of  amendment  The 
amendment  revises  Technical 
Specification  Section  6.2.3.1  to  state  that 
Independent  Safety  Engineering  Group 
(ISEG)  recommendations,  records  and 
reports  are  provided  to  appropriate 
station  and  corporate  management 
instead  of  to  the  Vice  President-Nuclear 
and  Environmental  Engineering. 

Date  of  issuance:  June  29. 1988 

Effective  date:  June  29, 1988 

Amendment  No.:  21 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  4, 1988  (53  FR  15914).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  29, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1.  Washington  County.  Nebraska 

Date  of  amendment  request  February 
19,1988 

Brief  description  of  amendment  The 
amendment  revises  the  thermal  shock 
analysis  in  the  Technical  Specifications 
to  reflect  the  new  fiuence  prediction 
developed  and  the  more  limiting 
chemistry  factor  associted  with  the  3-410 
weld. 

Date  of  issuance:  June  28. 1968 

Effective  date:  June  28, 1988 

Amendment  No.:  114 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1988  (53  FR  9510). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  28, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street.  Omaha.  Nebraska 
68102 
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Omaha  Public  Power  District.  Docket 
No.  50-285.  Fort  Calhoun  Station.  Unit 
No.  1.  Washington  County,  Nebraska 

Date  of  amendment  request:  May  23. 
1988 

Brief  description  of  amendment-  The 
amendment  revised  Section  5  of  the 
Technical  Specincations  to  delete  the 
offsite  and  onsite  organizational  charts, 
to  revise  composition  of  the  Plant 
Review  Committee  and  Safety  Audit 
and  Review  Committee,  and  to  revise 
position  titles  to  reflect  organizational 
changes. 

Date  of  issuance:  July  1, 1988 

Effective  date:  30  days  from  date  of 
issuance  in  order  to  fully  implement  the 
revised  specifications. 

Amendment  No.:  115 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  31. 1988  (53  FR  19835).  The 
licensee's  May  23, 1968  submittal 
supersedes  the  previous  submittal  dated 
April  IS,  1988.  This  submittal  was 
supplemented  by  a  letter  dated  June  7. 
1988  which  had  no  effect  on  the  No 
Significant  Hazards  Determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  1. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha,  Nebraska 
68102 

Portland  General  Electric  Company, 
Docket  No.  50-344,  Trojan  Nuclear  Plant, 
Columbia  County,  Oregon 

Date  of  application  for  amendment: 
February  17. 1988 

Brief  description  of  amendment:  The 
amendment  revises  'Trojan  Technical 
Specification  Section  3/4.3.3.10, 
"Radioactive  Liquid  Effluent 
Instrumentation."  by  adding  two  new 
instruments  for  monitoring  steam 
generator  blowdown  liquid  effluent 
discharge. 

Date  of  issuance:  June  16. 1988 

Effective  date:  June  16. 1988 

Amendment  No.:  143 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  April  6. 1988  (53  FR  11375).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  16, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location  Portland  State  University 


Library.  731  S.  W.  Harrison  St..  Portland 
Oregon  97207 

NRC  Project  Director  George  W. 
Knighton 

Portland  General  Electric  Company, 
Docket  No.  50-344,  Trojan  Nuclear  Plant. 
Columbia  County,  Oregon 

Date  of  application  for  amendment: 
April  12. 1988 

Brief  description  of  amendment-  The 
amendment  revises  the  Trojan  Technical 
Specifications  regarding  the  referencing 
of  the  remote  shutdown  station. 

Date  of  issuance:  June  22. 1988 

Effective  date:  June  22. 1988 

Amendment  No.:  144 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Repster  May  18. 1988  (53  FR  17792).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  22. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library.  731  S.  W.  Harrison  St.,  Portland 
Oregon  97207 

NRC  Project  Director  George  W. 
Knighton 

Portland  General  Electric  Company, 
Docket  No.  50-344,  Trojan  Nuclear  Plant, 
Columbia  County,  Oregon 

Date  of  application  for  amendment- 
December  18, 1987,  as  supplemented 
March  15. 1988. 

Brief  description  of  amendment-  The 
amendment  revises  the  means  by  which 
source  range  neutron  flux 
instrumentation  calibration  will  be 
performed.  The  March  15, 1988 
supplement  did  not  effect  the  staffs 
initial  determination  as  published  in  the 
Federal  Register. 

Date  of  issuance:  June  23. 1988 

Effective  date:  June  23. 1988 

Amendment  No.:  145 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Speciflcations. 

Date  of  initial  notice  in  Federal 
Register  February  24. 1988  (53  FR  5496). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  23, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  I^)rtland  State  University 
Library,  731  S.  W.  Harrison  St..  Portland 
Oregon  97207 

NRC  Project  Director  George  W. 
Knighton 


Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
July  2. 1987.  as  supplemented  July  7. 1987 

Brief  description  of  amendments:  The 
amendments  revised  the  reactor  trip 
block  with  a  turbine  trip  from  P-7  (11%) 
permissive  up  to  P-9  (50%)  permissive. 

Date  of  issuance:  June  27. 1988 

Effective  date:  For  Unit  1.  as  of  the 
next  refueling  outage,  cycle  8.  currently 
scheduled  for  April  1989.  For  Unit  2.  as 
of  the  next  refueling  outage,  cycle  4. 
currently  scheduled  for  September  1988. 

Amendment  Nos.:  85  and  58 

Facility  Operating  License  Nos.  DPR- 
70andDPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  21. 1987  (52  FR  39305). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  27. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem.  New  Jersey 
08079 

Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
December  2, 1986  and  September  4, 1987 

Brief  description  of  amendments:  The 
amendments  combined  paragraphs  2.D 
and  2.E  to  become  paragraph  2.E  in  the 
Unit  1  license  and  modified  paragraph 
2.E  in  the  Unit  2  license  to  require 
compliance  with  the  amended  Physical 
Security  Plan.  This  plan  was  amended  to 
conform  to  the  requirements  of  10  CFR 
73.55.  Consistent  with  the  provisions  of 
10  CFR  73.55.  search  requirements  must 
be  implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment. 

Date  of  issuance:  June  27. 1988 

Effective  date:  June  27. 1988 

Amendment  Nos.  86  and  59 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  March  9. 1988  (53  FR  7600)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  letter  to 
the  Public  Service  Electric  and  Gas 
Company  dated  June  27, 1988  and  a 
Safeguards  Evaluation  Report  dated 
June  27, 198a 


Federal  Register  /  Vol.  53,  No.  134  /  Wednesday.  July  13,  1988  /  Notices 


26541 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Ihiblic  Library,  112 
West  Broadway.  Salem.  New  Jersey 
08079 

Rochester  Gas  and  Electric  Coiporation, 
Docket  No.  50-244.  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  for  amendment: 
February  8, 1988 

Brief  Description  of  amendment  This 
amendment  revises  the  Technical 
Specifications  associated  with 
monitoring  releases  through  the 
containment  mini-purge  system  and  to 
clarify  action  statements  following 
inoperability  of  the  mini-purge  system 
for  31  days. 

Date  of  issuance:  June  23, 1988 

Effective  date:  June  23, 1988 

Amendment  No.:  29 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23. 1988  (53  FR  9514). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  23, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester.  New  York 
14610. 

NRC  Project  Director  Richard  H. 
Wessman.  Director 

South  Carolina  Electric  ft  Gas  Company, 
South  Carolina  Public  Service  Au Aority, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station,  Unit  Na  1,  Fairfield 
County,  South  Carolina 

Date  of  application  for  amendment: 
July  7. 1987 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
Speciflcations  to  reflect  the  appropriate 
channel  calibrations  for  the  source 
range  fission  detectors  installed  as  a 
result  of  the  implementation  of  the 
modifications  of  Regulatory  Guide  1.97, 
Revision  3. 

Date  of  issuance:  June  27. 1988 

Effective  date:  June  27. 1988 

Amendment  No.:  73 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  26. 1987  (52  FR  32211). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  27, 1988. 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro.  South  Carolina  29180. 

Soutlwfn  California  Edison  Company, 
eUL,  Docket  Nos.  50-361  and  50-382, 
San  Onofire  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendment 
December  30, 1987.  as  supplemented  by 
letters  dated  January  12,  February  22. 
March  11. 18  and  23. 1988. 

Brief  description  of  amendment  The 
amendments  revised  the  licenses  to 
allow  storage  of  spent  fuel  produced  by 
the  operation  of  Unit  1  in  either  Unit  2  or 
Unit  3. 

Date  of  issuance:  June  22, 1988 

Effective  date:  June  22. 1988 

Amendment  Nos.:  63  and  52 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  Amendments  revised  the 
licenses. 

Date  of  initial  notice  in  Federal 
Register  February  12, 1988  (53  FR  4947). 
The  supplemental  letters  of  January  12, 
February  22.  March  11. 18  and  23. 1988 
did  not  change  the  initial  proposed 
determination  of  no  significant  hazards 
consideration.  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
June  22. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California  at  Irvine.  Irvine,  California 
92713. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
September  15.  and  November  23, 1987 

Brief  description  of  amendments:  The 
amendments  modified  paragraph  2.E  of 
the  licenses  to  require  compliance  with 
the  amended  Hiysical  Security  Han. 
This  plan  was  amended  to  conform  to 
the  requirements  of  10  CFH  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  fltim  the  effective  date  of  these 
amendments. 

Date  of  issuance:  June  24. 1988 

Effective  date:  June  24. 1988 

Amendment  Nos.:  73  and  65 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Licenses. 

Date  of  initial  notice  in  Federal 
Register  May  4. 1988  (53  FR  15917).  The 
Commission's  related  evaluation  of  the 


amendment  is  contained  in  a  Safety 
Evaluation  dated  June  24, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  application  for  amendment 
September  9, 1987  and  April  13. 1988. 

Brief  description  of  amendment  The 
amendment  deleted  the  offsite  and  unit 
organizational  charts  and  added  the 
essential  aspects  of  organizational 
structure  to  the  Technical 
Specifications. 

Date  of  issuance:  June  21. 1988 

Effective  date:  June  21. 1988 

Amendment  No.:  37 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  4. 1987  (52  FR 
42372).  The  April  13. 1988  supplement 
added  the  essential  aspects  of 
organizational  structure  to  the  Technical 
Specifications  and  is.  therefore,  more 
conservative  than  the  original 
application.  It  was  consistent  with  the 
staffs  original  findings.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  21, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251  and  the  John  M.  Olin 
Library,  Washington  University.  Skinker 
and  Lindell  Boulevards,  St.  Louis, 
Missouri  63130. 

Union  Electric  Conqtany,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  application  for  amendment 
Novemt)er  21, 1968,  and  November  17, 
1987 

Brief  description  of  amendment  The 
amendment  modified  paragraph  2.E  of 
Facility  Operating  License  No.  NPF-30  to 
require  compliance  with  the  revised 
Physical  Security  Han  for  the  Callaway 
Plant.  The  Han  was  revised  to  reflect 
recent  changes  to  the  requirements  of  10 
CFR  73.55. 

Date  of  issuance:  June  21. 1988 

Effective  date:  June  21, 1988 

Amendment  No.:  38 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  license. 
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Date  of  initial  notice  in  Federal 
RegisteR  May  18. 1988  (53  FR  17793).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safeguards 
Evaluation  dated  ]une  21, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street.  Fulton. 
Missouri  65251  and  the  John  M.  Olin 
Library,  Washington  University,  Skinker 
and  Lindell  Boulevards,  St.  Louis. 
Missouri  63130. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
March  30, 1988 

Brief  description  of  amendments:  The 
amendments  added  in-core 
thermocouples  to  the  Accident 
Monitoring  Instrumentation,  NA-1&2  TS 
Tables  3.3-10  and  4.3-7.  The  addition  is 
in  conformance  with  NUREG-0737  and 
Generic  Letter  83-37. 

Date  of  issuance:  June  20, 1988 

Effective  date:  June  20, 1988 

Amendment  Nos.:  104  and  91 

Facility  Operating  License  Nos.  NPF-4 
andNPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  18. 1988  (53  FR  17795).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  20, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22901. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
December  11, 1986,  as  supplemented 
October  16. 1987  and  February  24. 1988. 

Brief  description  of  amendments:  The 
amendments  modified  paragraph  3.J  of 
the  licenses  to  require  compliance  with 
the  amended  Physical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  these 
amendments. 

Date  of  issuance:  June  20, 1988 

Effective  date:  June  20, 1988 

Amendment  Nos.:  121  and  121 


Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised  the 
Licenses. 

Date  of  initial  notice  in  Federal 
Register  May  18, 1988  (53  FR  17796).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  letter  to 
Virginia  Electric  and  Power  Company 
dated  June  20, 1988  and  a  Safeguards 
Evaluation  Report  dated  June  20, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Room  location:  Swem 
Library,  College  of  William  and  Mary, 
Williamsburg,  Virginia  23185. 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-029,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Dale  of  application  for  amendment: 
January  5, 1988  and  as  supplemented 
March  11, 1988 

Brief  description  of  amendment-  The 
amendment  removes  from  the  Technical 
Specifications  the  requirements  for  the 
Plant  Operations  Manager  to  maintain  a 
Senior  Reactor  Operator's  license. 

Date  of  Issuance:  June  28, 1988 

Effective  date:  June  28, 1988 

Amendment  No.:  Ill 

Facility  Operating  License  No.  DPR-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  6, 1988  (53  FR  11379).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  28. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield. 
Massachusetts  01201. 

NCnCE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACIUTY 
OPERA'HNG  UCENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERA'nON 

During  the  period  since  publication  of 
the  last  biweekly  notice,  individual 
notices  of  issuance  of  amendments  have 
been  issued  for  the  facilities  as  listed 
below.  These  notices  were  previously 
published  as  separate  individual 
notices.  They  are  repeated  here  because 
this  biweekly  notice  lists  all 
amendments  that  have  been  issued  for 
which  the  Commission  has  made  a  final 
determination  that  an  amendment 
involves  no  significant  hazards 
consideration. 

In  this  case,  a  prior  Notice  of 
Consideration  of  Issuance  of 
Amendment  and  Proposed  No 


Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  was  issued,  a  hearing  was 
requested,  and  the  amendment  was 
issued  before  any  hearing  because  the 
Commission  made  a  final  determination 
that  the  amendment  involves  no 
significant  hazards  consideration. 

Details  are  contained  in  the  individual 
notice  as  cited. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendment: 
November  19, 1987  as  augmented  by 
information  in  the  "Plan  for  Restart  of 
Peach  Bottom  Atomic  Power  Station, 
Section  I,  Corporate  Action"  dated 
November  25. 1987  and  in  revisions  to 
Section  I  of  the  Plan  submitted  on  April 
8,1988. 

Brief  description  of  amendment: 
These  amendments  modified  Section  6 
of  the  facility  Technical  Specifications 
to  reflect  (I)  a  new  corporate  and  (II)  :a 
new  plant  staff  organizational  structure, 
(III)  a  revised  composition  of  the  Plant 
Operations  Review  Committee  and  (IV) 
several  administrative  changes. 

Date  of  Issuance:  June  22, 1988 

Amendment  Nos.:  132  and  135 

Effective  date:  For  Units  2  and  3.  as  of 
the  date  of  issuance.  The  subject 
changes  in  the  organizational  structure 
are  to  be  completed  within  ninety  (90) 
days  of  the  issuance  of  the  amendments. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56.  The  Amendment  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  23, 1987  (52  FR 
48593) 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  July.  1988. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Verge. 

Director.  Division  of  Reactor  Projects-l/II. 
Office  of  Nuclear  Reactor  Regulation 
|Doc.  88-15574  Filed  7-12-88:  8:45  am] 
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(Docket  No.  50-341] 

Detroit  Edison  Co.  et  aM  iMuance  of 
Amendment  to  FacHity  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  21  to  Facility 
Operating  License  No.  NPF-43,  issued  to 
the  Detroit  Edison  Company  and 
Wolverine  Power  Supply  Cooperative, 


Inc.  (the  licensees),  which  revised  the 
Technical  Specifications  (TSs)  for 
operation  of  Fermi-2  located  in  Monroe 
County,  Michigan.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

This  amendment  revises  the  Fermi-2 
Technical  Specifications  to  delete  the 
Non-regenerative  Heat  Exchanger 
Outlet  Temperature-High  signal  from  the 
listing  of  the  Reactor  Water  Cleanup 
system  isolation  signals. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
Hndings,  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
May  11, 1988  (53  FR  16801).  No  request 
for  hearing  or  petition  to  intervene  was 
filed  following  this  notice. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on  July 
5, 1988,  at  53  FR  25219. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  10, 1988,  as 
supplemented  April  21, 1988,  (2) 
Amendment  No.  21  to  License  No.  NPF- 
43,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC 
20555,  and  at  the  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects — III,  IV,  V,  and 
Special  Projects. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  July. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay, 

Project  Manager,  Project  Directorate  lll-l. 
Division  of  Reactor  Projects — ///,  IV,  Vand 
Special  Projects. 
|FR  Doc.  88-15687  Filed  7-12-88;  8:45  am] 
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[Docket  No.  30-19498,  License  No.  35- 
17186-02,  EA  87-184] 

Precision  Logging  and  Perforating  Co., 
Order  Imposing  Civil  IMIonetary  Penalty 

I 

Precision  Logging  and  Perforating 
Company,  Cleveland,  Oklahoma  (the 
licensee)  is  the  holder  of  Materials 
License  No.  35-17186-02  issued  by  the 
Nuclear  Regulatory  Commission  (NRC/ 
Commission)  on  December  2, 1981,  and 
amended  last  in  its  entirety  on  January 
21, 1988.  The  license  authorizes  the 
licensee  to  use  sealed  sources  for  oil 
and  gas  well  logging  in  accordance  with 
the  conditions  specified  therein. 

II 

A  routine  inspection  of  the  licensee's 
activities  was  conducted  on  August  18 
and  19, 1987.  The  results  of  this 
inspection  indicated  that  the  licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
was  served  upon  the  licensee  by  letter 
dated  December  10, 1987.  The  Notice 
stated  the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violations.  The  licensee  responded 
to  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  by  two 
letters,  both  dated  January  7, 1988. 

In  its  response,  the  Hcensee  contested 
Violations  A  and  D  but  not  the  other 
violations.  In  addition,  the  licensee 
requested  that  the  proposed  civil 
penalty  be  rescinded  for  several  stated 
reasons,  including  financial  hardship.  By 
letter  dated  February  16, 1988.  the  NRC 
provided  the  licensee  with  the 
opportunity  to  submit  specific  financial 
information  on  the  company's  recent 
profit  and  loss  and  its  net  worth.  The 
licensee  submitted  this  information  by 
letter  dated  February  15, 1988. 

Ill 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined  as  set  forth 
in  the  Appendix  to  this  Order  that  the 
violations  occurred  as  stated,  but  that 
the  civil  penalty  proposed  in  the  Notice 
of  Violation  would  constitute  an 
excessive  financial  hardship  for  the 
licensee,  and  therefore  should  be 
mitigated  by  50  percent. 


IV 

In  view  of  the  foregoing  and  pursuant 
to  sections  81, 161b,  182,  and  234  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(Act),  42  U.S.C.  2282,  and  10  CFR  2.205,  it 
is  hereby  ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Five  Hundred  Dollars  ($500) 
within  30  days  of  the  date  of  this  Order, 
by  check,  draft,  or  money  order,  payable 
to  the  Treasurer  of  the  United  States 
and  mailed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555. 


The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555,  with  a 
copy  to  the  Regional  Administrator,  U.S. 
Nuclear  Regulator^'  Commission,  Region 
IV. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  Section  IV.A.  of 
this  Order  shall  be  effective  without 
further  proceedings.  If  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  Violations  A  and  D  of  the 
Commission's  requirements  as  set  forth 
in  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  referenced  in 
Section  II  above,  and 

(b)  Whether,  on  the  basis  of  the 
admitted  violations,  this  Order  should 
be  sustained. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of)ulyl988. 

For  the  Nuclear  Regulatory  Commission, 
lames  M.  Taylor. 

Deputy  Executive  Director  for  Regional 
Operations. 

Appendix — Evaluations  and 
Conclusions 

On  December  10, 1987,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (NOV)  was  issued  for    ■ 
violations  identified  during  an  NRC 
inspection.  Precision  Logging  and 
Perforating  Company  responded  to  the 
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Notice  by  two  letters  dated  January  7. 
1988,  and  by  subsequent  statement  of 
the  corporate  financial  status  sent  by 
letter  dated  February  15. 1988.  In  its 
response,  the  licensee  claimed  that  two 
of  the  violations  should  not  have  been 
cited.  In  addition,  the  licensee  requested 
that  the  proposed  civil  penalty  be 
rescinded  for  several  reasons,  including 
financial  hardship.  The  NRC's 
evaluation  and  conclusion  regarding  the 
licensee's  arguments  are  as  follows: 

I.  Restatement  of  Violation  A 

10  CFR  20.201(b)  requires  that  each 
hcensee  shall  make  or  cause  to  be  made 
such  surveys  as:  (1)  May  be  necessary 
for  the  licensee  to  comply  with  the 
regulations  in  10  CFR  Part  20  and  (2)  are 
reasonable  under  the  circumstances  to 
evaluate  the  extent  of  radiation  hazards 
that  may  be  present. 

10  CFR  20.105(b)  requires,  in  part,  that 
radiation  levels  in  unrestricted  areas  be 
limited  so  that  an  individual  who  was 
continuously  present  in  the  area  could 
not  receive  a  dose  in  excess  of  2 
millirems  in  any  one  hour  or  in  excess  of 
100  millirems  in  any  seven  consecutive 
days. 

Contrary  to  the  above,  surveys  had 
never  been  made  in  the  unrestricted 
areas  adjacent  to  the  radioactive  source 
storage  area  to  determine  compliance 
with  10  CFR  20.105(b]  and  20.201(b). 

Summary  of  Licensee's  Response 

The  licensee  contends  that  the 
violation  should  not  have  been  cited. 
The  licensee  claims  that  previous 
surveys  revealed  no  reading  above  2 
millirems  in  any  hour,  and  since  the 
number  of  sources  and  the  other  factors 
did  not  vary,  it  did  not  realize  that  it 
was  necessary  to  make  additional 
surveys. 

NRC  Evaluation  of  Licensee's  Response 

The  licensee  admits  that  no  previous 
surveys  were  recorded.  During  the  NRC 
inspector's  survey  of  the  storage  area, 
the  licensee's  representative  stated, 
when  asked,  that  he  had  never 
performed  such  a  survey  and  knew  of  no 
records  of  anyone  having  performed  one 
previously.  During  the  Enforcement 
Conference,  the  licensee's 
representatives  acknowledged  this 
violation.  Given  these  statements  and 
the  absence  of  records  of  previous 
surveys,  the  NRC  has  no  evidence  that 
such  surveys  were  performed.  Because 
no  basis  has  been  submitted  in  the 
licensee's  response  that  would  support 
withdrawal  of  the  violation,  the 
violation  remains  as  stated. 


Restatement  of  Violation  B 

10  CFR  20.203(e)  requires,  in  part,  that 
areas  in  which  specified  amounts  of 
hcensed  material  are  stored  or  used  be 
conspicuously  posted  with  a  sign  or 
signs  bearing  the  radiation  caution 
symbol  and  either  the  words 
"CAUTION  RADIOACTIVE 
MATERIAL"  or  "DANGER 
RADIOACTIVE  MATERIAL" 

Contrary  to  the  above,  during  the  NRC 
inspection,  the  area  of  the  shop  in  which 
the  storage  wells  were  located 
contained  stored  licensed  material  in  the 
specified  amounts  and  was  not  posted. 

Summary  of  Licensee 's  Response 

The  licensee  does  not  deny  the 
violation. 

NRC  Evaluation  of  Licensee's  Response 

Since  the  licensee  does  not  deny  the 
violation,  the  violation  remains  as 
stated. 

Restatement  of  Violation  C 

10  CFR  20.207(a)  requires  that  licensed 
materials  stored  in  an  unrestricted  area 
be  secured  against  unauthorized 
removal  from  the  place  of  storage.  As 
defined  in  10  CFR  20.3(a)(17),  an 
unrestricted  area  is  any  area  to  which 
access  is  not  controlled  by  the  licensee 
for  purposes  of  protection  of  individuals 
from  exposure  to  radiation  and 
radioactive  materials. 

Contrary  to  the  above,  on  August  18. 
1987,  an  americium-beryllium  source, 
serial  no.  T-222,  was  found  by  the  NRC 
inspector  to  be  stored  in  an  unlockable 
shipping  container,  in  an  unlocked  outer 
compartment  of  a  truck  parked  in  an 
unlocked  garage. 

Summary  of  Licensee's  Response 

The  licensee  does  not  deny  the 
violation. 

NRC  Evaluation  of  Licensee's  Response 

Since  the  licensee  does  not  deny  the 
violation,  the  violation  remains  as 
stated. 

Restatement  of  Violation  D 

License  Condition  14  requires  that  the 
licensee  shall  conduct  a  physical 
inventory  every  6  months  to  account  for 
all  sources  received  and  possessed 
under  the  license.  Records  of  inventories 
shall  be  maintained  for  2  years  from  the 
date  of  each  inventory. 

Contrary  to  the  above,  records  of 
inventories,  to  account  for  all  sources 
received  and  possessed  under  the 
license,  were  not  available  for  any  time 
during  the  2  years  prior  to  the 
inspection. 


Summary  of  Licensee's  Response 

The  licensee  contends  that  this 
violation  should  not  be  cited.  The 
licensee  claims  that  it  has  maintained 
leak  test  procedures  on  each  source  and 
used  the  sources  at  least  monthly.  The 
hcensee  argues  that  the  leak  tests  as 
well  as  use  of  the  sources  constitutes 
inventories,  and  that  while  the 
regulation  may  be  appropriate  to  a  large 
company,  it  should  not  be  enforced  in 
this  case  because  it  has  complied  with 
the  intent  of  the  regulation  through  its 
leak  test  records.  • 

NRC  Evaluation  of  Licensee's  Response 

The  violation  was  not  that  inventories 
were  not  performed,  but  rather  that 
proper  records  of  these  inventories  were 
not  maintained. 

Additionally,  while  records  of  leak 
tests  and  inventories  may  be  combined, 
the  leak  test  record  in  itself  does  not 
provide  all  the  information  required  by 
the  inventory  record.  In  addition  to 
indicating  the  date  of  inventory  and  the 
quantity  and  type  of  material,  an 
inventory  record  includes  the  location  of 
the  licensed  material  and  the  individual 
conducting  the  inventory.  Furthermore, 
the  NRC  emphasizes  that  the  regulation 
applies  to  all  licensees,  regardless  of 
their  size,  and  that  a  licensee  is 
expected  to  comply  with  NRC 
regulations,  not  what  they  perceive  as 
"the  intent"  of  the  regulations.  Because 
no  basis  has  been  provided  by  the 
licensee  for  withdrawal  of  the  violation, 
the  violation  remains  as  stated. 

Restatement  of  Violation  E 

License  Condition  15  requires  the 
licensee  to  transport  licensed  material  in 
accordance  with  the  provisions  of  10 
CFR  Part  71. 10  CFR  71.5(a)  requires,  in 
part,  that  the  licensee  comply  with 
applicable  requirements  of  the 
Department  of  Transportation  in  49  CFR 
Parts  170-189. 

1.  49  CFR  172.403  requires  that  each 
package  of  radioactive  material  be 
labeled,  as  appropriate,  with  a 
RADIOACTIVE  WHITE-1.  a 
RADIOACTIVE  YELLOW-U,  or  a 
RADIOACTIVE  YELLOW-HI  label. 

Contrary  to  the  above,  the 
transportation  containers  housing 
source  Nos.  T-222  containing  4.6  curies 
of  americium-berylium,  71-1-422B 
containing  5  curies  of  americium- 
berryllium.  and  CSV-969  containing  2 
curies  of  cesium-137,  were  transported 
during  approximately  the  last  2  years 
without  the  appropriate  labels. 

This  is  a  repeat  violation. 

2. 49  CFR  172.200  requires  that  each 
person  who  transports  or  offers  a 
package  of  hazardous  material  for 


transport  describe  the  material  on  a 
shipping  paper  as  described  in  this 
subpart. 

Contrary  to  the  above,  the  licensee's 
representative  stated  that  shipping 
papers  were  not  prepared  and  carried 
during  transportation  for  approximately 
the  last  4  years. 

This  is  a  repeat  violation. 

Summary  of  Licensee's  Response 

The  licensee  does  not  deny  the 
violation. 

NRC  Evaluation  of  Licensee's  Response 

Since  the  licensee  does  not  deny  the 
violation,  the  violation  remains  as 
stated. 

Restatement  of  Violation  F 

License  Condition  16  requires  that 
licensed  material  shall  be  possesed  and 
used  in  accordance  with  statements, 
representations,  and  procedures 
contained  in  the  application  dated 
November  4, 1981;  and  letters  dated 
October  10, 1986,  and  January  7, 1987. 

Section  3  of  the  procedures  submitted 
with  the  Ucense  application  requires 
that  all  sources  of  radioactivity  be  kept 
locked  in  storage  unless  actually  in  use. 
The  letter  of  October  10, 1986.  confirms 
that  storage  wells  are  to  be  used. 

Contrary  to  the  above,  on  August  18, 
1987,  a  4.6  curie  americium-berylUum 
source,  T-222;  a  5-curie  americium- 
beryllium  source,  71-1-422B;  and  a  2- 
curie  cesuium-137  source,  CSV-H50, 
were  stored  on  trucks  rather  than  in 
storage  wells. 

Summary  of  Licensee's  Response 

The  licensee  does  not  deny  the 
violation. 

NRC  Evaluation  of  Licensee's  Response 

Since  the  licensee  does  not  deny  the 
violation,  the  violation  remains  as 
stated. 

II.  Summary  of  Licensee's  Request  for 
Mitigation 

The  licensee  contests  the  proposed 
civil  penalty  for  two  basic  reasons. 
These  can  be  summarized  as  follows:  (1) 
The  severity  of  the  violations  does  not 
warrant  a  penalty.  In  this  connection, 
the  licensee  argues  that  the  statement  in 
the  December  10, 1987,  cover  letter 
transmitting  the  Notice  of  Violation  that 
these  violations  collectively 
demonstrate  a  significant  breakdown  in 
management  oversight  and  control  over 
its  licensed  program  is  erroneous,  and 
that  the  violafions  do  not  constitute  a 
health  physics  problem  but  a  procedural 
problem  and,  as  such,  do  not  warrant  a 
cumulative  civil  penalty  in  the  amount 
proposed.  (2)  In  light  of  the  financial 


hardhsip  experienced  by  the  licensee  as 
a  result  of  the  current  economic 
depression  being  experienced  by  the  oil 
industry,  and  the  expense  which  the 
licensee  has  undergone  in  order  to 
"accommodate  the  enforcement  actions 
which  resulted  from  the  inspection,"  the 
proposed  civil  penalty  is  excessive 

NRC  Evaluation  of  Licensee's  Request 
for  Mitigation 

Regarding  the  licensee's  request  for 
mitigation  of  the  civil  penalty  based  on 
its  contention  that  the  severity  of  the 
violations  does  not  warrant  a  penalty 
and  that  the  violations  do  not  constitute 
a  health  physics  problem  but  a 
procedural  problem,  the  NRC  maintains 
that  the'severity  of  the  violations  do 
warrant  a  penalty  because  the 
violations  collectively  demonstrate  a 
significant  breakdown  in  the  licensee's 
oversight  and  control  of  its  radiation 
safety  program.  In  addition,  the  NRC 
considers  these  violations  to  be  more 
than  procedural  problems  and  proposed 
a  penalty  to  emphasize  that  the  NRC 
considers  these  violations  to  be  a 
serious  matter,  and  to  emphasize  the 
need  to  take  timely  and  comprehensive 
corrective  actions.  The  NRC  expects 
Ucensees  to  maintain  a  high  level  of 
compliance  with  NRC  requirements.  The 
base  civil  penalty  was  increased  by  100 
percent  because  of  the  licensee's  poor 
prior  performance,  the  multiple 
occurrences  of  most  of  the  violations, 
and  the  licensee's  failure  to  take 
adequate  corrective  actions  to  preclude 
repeat  violations  identified  during  the 
previous  inspection. 

The  NRC  Enforcement  Policy 
recognizes  that  a  licensee's  ability  to 
pay  is  a  proper  consideration  in 
determining  the  amount  of  the  civil 
penalty.  The  licensee's  financial 
information  submitted  in  its  February  15. 
1988  letter  demonstrates  that  imposition 
of  a  civil  penalty  in  the  amount 
proposed  would  create  a  severe 
financial  burden.  In  light  of  the 
licensee's  current  financial  situation,  the 
penalty  is  being  mitigated  by  50  percent. 

III.  NCR  Conclusion 

The  NRC  staff  has  carefully  reviewed 
the  licensee's  response  and  the  financial 
information  submitted  by  the  licensee, 
and  has  concluded  that  the  violations 
occurred  as  stated.  However,  the  NRC 
has  determined  that  in  light  of  the 
licensee's  financial  situation,  the 
proposed  civil  penalty  should  be 
mitigated  by  50  percent. 

[PR  Doc.  88-15688  Filed  7-12-88;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-25889;  FHe  No.  SR-NASD- 
68-25] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc^  Proposed  Rule  Change 
Relating  to  Amendments  to 
Procedures  for  the  Imposition  of 
Remedial  Business  Limitations  for 
Memt>er  Firms  In  or  Approaching 
Financial  or  Operational  Difficulty 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  June  24, 1988,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Article  III.  section  38  of  the  NASD's 
Rules  of  Fair  Practice  provides  for  the 
imposition  of  remedial  business 
limitations  upon  member  firms  in  or 
approaching  financial  or  operational 
difficulty.  "The  procedures  implementing 
the  substantive  provisions  of  Article  III, 
section  38  are  set  forth  in  Article  V,  Part 
A  of  the  NASD's  Code  of  Procedure.  In 
SR-NASD-67-42,  approved  by  the 
Commission  on  April  la  1988,  the  NASD 
amended  these  procedures  to  clarify  the 
selection  of  members  and  the 
composition  of  District  Surveillance 
Committees  ("DSCs").  to  permit  DSCs  to 
appoint  subcommittees  to  hear 
proceedings,  and  to  provide  for  terms  of 
office  of  up  to  three  years  for  DSC 
members.  Whereas  section  2  of  Article 
V  formerly  prescribed  a  five-member 
DSC,  the  approved  amendments  provide 
for  a  DSC  of  at  least  five  members.  The 
approved  amendments  eliminate  the 
requirement  that  each  DSC  carry  a 
complement  of  two  current  members  of 
the  Board  of  Governors'  Surveillance 
Committee.  Under  the  approved  rule, 
each  DSC  will  consist  of  current 
members  of  the  District  Committee  and/ 
or  persons  who  have  been  members  of  a 
District  Committee  or  the  NASD  Board 
of  Governors  within  the  last  five  years. 
The  instant  proposed  rule  change 
provides  that  decisions  of  a  DSC 
imposing  sanctions  for  failure  to  comply 
with  previous  limitations  imposed  by  a 
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DSC  or  the  Board  of  Governors  pursuant 
to  Section  5(c)  of  Article  V.  Part  A  of  the 
NASD  Code  of  Procedure  constitute 
rinal  action  which  is  appealable  directly 
to  the  Commission. 

II.  Self-Regulatory  Orgai^Mlioa's 
Statement  of  the  Puipoae  of,  and 
Statutory  Basts  for.  tlw  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for.  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  l>e  examined  at  the 
places  specified  in  Item  IV  below.  The 
self -regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Article  III,  section  38  of  the  NASD's 
Rules  of  Fair  Practice  provides  for  the 
imposition  of  remedial  business 
limitations  upon  member  firms  in  or 
approaching  Fmancial  or  operational 
difficulty.  The  procedures  implementing 
the  substantive  provisions  of  Article  III, 
section  38  are  set  forth  in  Article  V,  Part 
A  of  the  NASD's  Code  of  Procedure.  The 
NASD  is  proposing  to  amend  sections 
5(c)  and  6  of  Part  A  of  Article  V  of  the 
Code  of  Procedure. 

The  proposed  amendment  to  Article 
V.  Part  A.  section  5(c)  would  further 
clarify  that  District  Surveillance 
Committee  action  taken  pursuant  to 
Article  V,  Part  A,  section  5(c)  constitutes 
a  flnal  action  of  the  NASD  which  is 
reviewable  by  the  Commission.  It  is 
contemplated  that  the  issues  involved  in 
5(c)  proceedings,  imposing  sanctions  for 
violation  of  previously  established 
business  limitations,  would  be  limited, 
and  that  the  effect  of  immediate 
imposition  of  sanctions,  if  any,  would  be 
counterbalanced  by  the  availability  of 
immediate  review  on  the  part  of  the 
Commission. 

The  proposed  amendment  to  Article 
V,  Part  A,  section  6  would  further  clarify 
that  in  contrast  to  determinations  made 
pursuant  to  section  S(c),  written 
decisions  issued  pursuant  to  section  5 
(a)  or  (b)  remain  subject  to  review  by 
the  NASD's  Board  of  Governors  upon 
application  of  the  member. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(2)  of  the 
Act  because  it  will  enable  the  NASD 


more  effectively  to  enforce  compliance 
with  its  rules  by  clarifying  minor 
ambiguities  in  the  present  procedural 
scheme. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  Tiled  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-88-25  and  should  be 
submitted  by  August  3. 1988. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3a-3(a)(12). 

lonatlian  G.  Kats. 

Secretary. 

Dated:  ]uly  7. 1988. 

[FR  Doc.  88-15708  Filed  7-12-88:  8:45  am] 
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[Release  No.  34-25*90:  FNe  Na  SR-NASO- 
87-1J 

Self-Reguiatofy  Organizations; 
National  Aasodation  of  SacurMes 
Oeaiars.  Inc^  Ordar  Granting  Approval 
to  Proposed  Rule  Change 

On  March  17, 1987.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  Tiled  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
SR-NASD-87-1.  ("Proposed  Rule 
Change")  pursuant  to  Rule  19b-4  under 
the  Securities  Exchange  Act  of  1934 
("Act")  to  offer  a  new  service  consisting 
of  a  low-speed  ticker  signal  by  which 
subscribers  can  obtain  a  moving  display 
of  last  sale  reports  for  all  NASDAQ/ 
NMS  seciurities  from  any  of  a  number  of 
vendors,  and  to  set  applicable 
subscriber  fees.  *  In  response  to  concerns 
raised  by  public  commentators  and 
expressed  by  the  Commission  to  the 
NASD,  the  NASD  on  July  1, 1988, 
submitted  a  letter  to  the  Commission 
amending  its  proposed  fee  structure.' 
The  Commission  is  hereby  publishing 
this  ORDER  approving  the  proposed  nile 
change. 

I.  Background  and  Comments 

The  proposed  rule  change  consisted  of 
(1)  a  ticker  service  consisting  of  a 
moving  display  of  last  sale  reports  on  all 
NASDAQ/NMS  securities  and  (2) 
related  subscriber  charges  of  $5/month 
for  terminal  devices  and  $50/month  for 
wall  display  units  carrying  the 
NASDAQ/NMS  Ticker  Service  ('Ticker 
Service").  As  proposed,  the  Ticker 
Service  would  not  be  available  on  any 
display  unit  owned  by  the  NASD  or  its 
subsidiaries  with  the  exception  of  those 
devices  used  for  marketing  purposes. 
Hence,  the  NASD  intended  that  its  low- 
speed  ticker  signal  would  be  distributed 
to  end  users  by  vendors  of  securities 
information  or  other  third  party 
facilitators.  The  end  users  (i.e.,  the 
vendors'  subscribers)  would  incur  either 


the  $5  or  $50  monthly  service  charge 
depending  upon  the  display  mode 
chosen  for  receipt  of  the  Ticker  Service. 
On  June  29. 1988,  the  Board  of  NASD 
Market  Services,  Inc.  ("MSI") 
reconsidered  the  proposed  fees  for  the 
Ticker  Service  in  light  of  the  vendors' 
comments  and  concerns  raised  by  the 
Commission  staff  regarding  justification 
of  disparate  charges  for  terminal  devices 
and  wall  units  carrying  ticker  displays 
of  NASDAQ/NMS  trade  reports.' 
Accordingly,  the  following  changes  in 
the  proposed  fee  structure  where 
authorized: 

1.  Elimination  of  the  proposed  charge 
of  $5/month  for  any  terminal  device 
receiving  a  low-speed  ticker  signal 
created  by  a  vendor's  reprocessing  of 
the  NMTS  high-speed  data  feed. 

2.  Elimination  of  the  proposed  charge 
of  $50/month  for  any  wall  unit  carrying 


'  The  piupotcd  rule  change  wat  noticed  in 
Securitiae  Bxchanfe  Act  Release  No.  24280  (Man* 
25. 1S87).  S2  FR  1OS40. 

*  A  copy  of  the  letter  will  be  available  at  the 
Commitaion's  Public  Reference  Room  at  4S0  5lh 
Street.  NW..  Washington.  IX:  20M9. 


•  Fhre  comment  letters  dealing  primarily  with  the 
proposed  subscriber  fees  were  received. 

Tlaee  of  then  (Quotnm.  die  infonnalion  lndustr>' 
Association  (~UA").  and  Instinet)  opposed  the 
proposal  on  the  basis  of  unjustifiable  fees,  undue 
bunlca  on  competition,  and  the  inapplicability  of 
the  retransmission  release  of  19H0  (Siecurities 
Exchange  Act  Release  No.  16589,  45  FR  12377 
(February  26, 1980))  to  the  low-speed  ticker.  The 
letter  from  the  NYSE  discussed  comparable 
Network  A  and  B  fees  and  the  applicability  of  the 
relraosniissiaa  release.  The  Amex.  finally, 
explained  in  its  conunenl  letter  the  operation  and 
fee  structore  of  NetwoA  a 

With  respect  to  the  proposed  fee  schedule. 
Quolron  argued  that  such  a  fee  schedule  would 
result  in  charging  subscribers  twice  for  the  same 
information,  because  end-users  will  have  lo  pay  for 
the  low-speed  ticker  in  addition  to  paying  for  last 
sale  prices.  Similarly,  Inslinel  stated  that  "'  *  * 
either  the  fee  schedule  *  '  *  does  not  adequately 
pass  on  to  subscribers  the  cost  associated  with 
providing  (his  service,  or  the  fee  applicable  to  the 
current  NMTS  service  overcharges  subscribers  lo 
thai  service."  Instinet  further  argued  that  the  fee 
schedule  does  not  accurately  reflect  the  costs 
associated  with  providing  the  underlying  service  lo 
vendors. 

As  for  the  burden  on  competition.  Quotron.  UA. 
and  Instinet  argued  that  the  NASD  proposal  would 
result  in  hampering  competitioa  because  the  fees 
imposed  would  hinder  the  development  of  new  and 
more  competitive  services  by  vendors.  In  effect,  the 
NASO  would  be  collecting  for  a  service  it  has  not 
created  or  provided,  thus  removing  any  incentive  for 
vendors  lo  develop  new  services.  IIA  argued  thai 
"(ijf.  by  inaugurating  a  slow  ticker  service,  NASD  is 
able  to  develop  new  revenue  sources  from  the  new 
services  created  and  derived  by  the  vendors,  the 
result  will  be  a  dampening  of  the  innovative  efforts 
of  vendors  on  which  so  much  depends".  Both  IIA 
and  Quotron  agreed,  however,  that,  at  the  moment, 
there  are  no  other  comparable  ticker  services. 

With  respect  to  the  applicability  of  retransmission 
rules,  the  NYSE  stated  in  its  letter  that  the  "rules 
are  clearly  applicable  and  were  originally  written  to 
address  just  this  type  of  situation."  Instinet  and  IIA 
raised  the  issue  thai  what  the  NASO  Is  attempling 
lo  charge  for  is  not  "retransmission,"  but  simply  the 
use  of  the  NMTS  high-speed  line.  IIA  slated  in  its 
letter  thai  "the  slow  ticker  services  already  offered 
in  the  marketplace  are  not  retransmissions  of  last 
sale  data  since  the  products  offered  have  been 
developed  al  vendor  expense  from  the  high-speed 
line,  product  development  previously  open  lo 
vendors  without  charge." 


a  ticker  display  of  NASDAQ/NMS  trade 
reports  regardless  of  whether  such 
displays  are  driven  by  the  NASD's 
ticker  signal  or  a  vendor's  reprocessing 
of  the  NMTS  high-speed  feed. 

The  amended  fee  structure  would 
result  in  the  NASD  assessing  only  one 
charge  for  Ticker  Service,  i.e.,  $5  per 
month  for  every  terminal  device 
receiving  the  NASD's  low-speed  ticker 
signal.  The  NASD  will  impose  no 
service-based  chaige  for  wall  units 
carrying  a  seriatim  display  of 
NASDAQ/NMS  trade  reports.  Several 
factors  were  considered  in  justifying  the 
elimination  of  a  charge  for  wall  displays 
of  the  NASDAQ/NMS  ticker 

First  access  to  ticker  displays  via 
wall  units  is  not  subject  to  the  control  of 
a  registered  person  engaged  in  the 
seciu-ities  business.  By  their  nature, 
wall-mounted  ticker  displays  enable 
broad  public  access  to  last  sale 
information  and  provide  opportunities 
for  identification  of  market  trends  based 
upon  independent  observation  of  such 
displays.  The  NASD  has  determined  to 
promote  these  benefits  to  public 
investors  by  levying  no  service  charge 
for  wall  displays  of  NASDAQ/NMS 
trade  reports. 

Second,  it  was  noted  that  one  vendor 
already  provides  wall  displays  of 
NASDAQ/NMS  trade  reports  based 
upon  reprocessing  of  the  NMTS  last  sale 
feed.  If  another  vendor  were  to  provide 
this  service  utilizing  the  NASD's  ticker 
signal,  potential  subscribers  might  incur 
disparate  charges  for  receipt  of  identical 
wall  displays.  The  MSI  Board 
determined  that  a  charge  payable  to  the 
NASD  should  not  be  the  cause  of  any 
such  disparity  respecting  wall-mounted 
ticker  displays  of  NASDAQ/NMS  ti-ade 
reports. 

Third,  the  MSI  Board  believed  that  the 
costs  of  developing  and  operating  the 
Ticker  Service  could  be  recovered 
through  the  $5  charge  for  terminal 
devices  receiving  the  Service. 

Finally,  the  Board  reasoned  that 
elimination  of  the  proposed  charge  for 
wall  displays,  which  are  primarily  used 
by  public  investors,  was  consistent  with 
the  concept  of  providing  market 
information  to  non-professionals  at  the 
lowest  possible  cost.  The  Commission 
has  frequently  advocated  that  concept 
in  the  course  of  evaluating  the 
reasonableness  of  charges  proposed  by 
self-regulatory  organizations/exclusive 
processors  for  receipt  of  market 
information. 

II.  Staff  Response 

The  Commission  believes  that  the 
amended  fee  structure  eliminates  the 
anti-competitive  concerns  raised  by  the 


commentators:  the  NASD  no  longer 
charges  a  retransmission  fee.  and,  in 
addition,  it  does  not  charge  its  direct 
subscribers  a  fee  for  a  wall  display. 

Accordingly,  the  Commission  finds 
that  the  proposed  rule  change,  together 
with  the  amended  fee  structure  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
be  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  2O0.3O-3(a)(12). 
Jonatlian  G.  Katz, 
Secretary. 

Dated:  July  7. 196& 

(FR  Doc.  88-15707  Filed  7-12-88;  8:45  am) 
BILUNG  CODE  SOW-OI-M 


(Released  No.  34-25888;  File  Nos.  SR-PMx- 
87-05;  SR-Amex-87-0»;  SR-PSE-87-21: 
SR-CBOE-88-11;  SR-NYSE-«7-40] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Excttange  Inc.; 
American  Stock  Exchange,  Inc.;  Pacific 
Stock  Exchange,  Inc.;  Chicago  Board 
Options  Exctiange,  Inc.;  New  York 
Stock  Exchange,  Inc.;  Notice  and 
Order  Granting  Accelerated  Approval 
to  Proposed  Rule  Ctianges 

On  June  15. 1988.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"),  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(l]  of  the  Securities 
Exchange  Act  of  1934  ("Act")  "  and  Rule 
19b-4  thereunder,*  Amendment  No.  3  to 
a  proposed  rule  change  to  extend  the 
market  index  option  escrow  receipt 
("MIOER")  pilot  program  until  October 
31, 1988.3 

In  August  1985,  the  Commission 
approved  a  one-year  pilot  program  to 
permit  the  use  of  cash,  cash  equivalents, 
one  or  more  qualified  securities,  or  a 
combination  of  the  foregoing,  as 
collateral  for  escrow  receipts  issued  to 
cover  short  call  positions  in  broad-based 


'  15  U.S.C.  78s(b)(l)  (1982). 

'  17  CFR  240.19b-4  (1988). 

"  On  |une  20.  23,  27.  and  30, 1988.  the  American 
Stock  Exchange.  Inc.  ("Amex").  the  Pacific  Slodk 
Exchange.  Inc.  ("PSE").  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE").  and  the  New  York  Slock 
Exchange.  Inc.  ("NYSE"),  submitted,  respectively, 
essentially  identical  proposals  for  the  extension  of 
the  MIOER  pilot.  See  File  Nos.  SR-Amex-87-09. 
Amendment  No.  3:  SR-PSE-87-21.  Amendment  No. 
2:  SR-CBOE-88-11;  SR-NYSE-87-«).  Amendment 
No.  2. 


26548 


Federal  Register  /  Vol.  53.  No.  134  /  Wednesday.  July  13.  1988  /  Notices 


Federal  Regteter  /  Vol.  53.  No.  134  /  Wednesday.  July  13.  1988  /  Notices 


28549 


stock  index  options.*  The  proposed  rule 
changes  are  designed  to  amend 
previously  Tiled  rule  changes  respecting 
extension  of  the  pilot  program  and  to 
provide  a  workable  mechanism  through 
which  index  call  options  could  be 
written  in  a  cash  account. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register  for  several  reasons. 
First,  the  extension  will  allow  for 
uninterrupted  continuation  of  a  program 
designed  to  reduce  operational 
difficulties  of  banks  and  trust  companies 
while  the  options  exchanges  and  the 
Options  Clearing  Corporation  continue 
their  review  of  the  receipt  format. 
Second,  the  extension  will  allow  the 
Commission  to  continue  its  evaluation 
of  the  program's  effectiveness, 
especially  during  the  October  1987 
market  break.  Third,  the  pilot  was 
previously  approved  by  the  Commission 
and  no  adverse  comments  have  been 
received  regarding  its  operation. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act»  that  the 
proposal  to  extend  the  operation  of  the 
pilot  through  October  31, 1988,  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
lonathan  G.  Katz. 
Secretary. 

Dated:  )uly  6, 1988. 

(FR  Doc.  88-15708  Filed  7-12-88;  8:45  am) 

BIU.INO  COOC  MIO-OI-M 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stocli  Exchange, 
Inc. 

July  7. 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Alberto-Culver  Company 

Class  A  Common  Stock,  $0.22  Par 
Value  (File  No.  7-3591) 
Kansas  City  Southern  Industries,  Inc. 

Non-Cumulative  Preferred  Stock  (File 


*  See  Securities  Exchange  Act  Releaie  No.  22323 
(August  13. 1085)  SO  FR  33439  for  a  description  of  the 
pilot. 

»  15  use.  788(b)(2)  (1982). 

•  17  CFR  200.3O-3(a)(12)  (1968). 


No.  7-3592) 
Genesco  Incorporated 
Common  Stock.  $1.00  Par  Value  (File 

No.  7-3593) 
Prudential  Intermediate  Income  Fund, 

Inc. 
Common  Stock,  $0.01  Par  Value  (File 

No.  7-3594) 
Sun  Electric  Corporation 
Common  Stock,  $1.00  Par  Value  (File 

No.  7-3595) 
Tacoma  Boatbuilding  Co. 
Common  Stock,  $0.01  Par  Value  (File 

No.  7-3596) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  28, 1988,  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  Tile  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  88-15709  Filed  7-12-88:  8:45  am] 
BNJJNQ  COOC  aOKMtl-M 


(R«L  No.  IC-16472;  •12-7039] 

FQ  Series,  Inc.,  et  al.;  Application 

|uly  6. 1988. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  FG  Series,  Inc.  (the 
"Company")  and  Financial  Programs, 
Inc.  ("Programs")  (collectively, 
"Applicants"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  11(a). 

Summary  of  Application:  Applicants 
seek  an  order,  on  behalf  of  themselves 
and  other  registered  open-end 
diversiHed  management  investment 
companies  distributed  by  Programs 


which  may  be  organized  in  the  future, 
under  section  11(a)  of  the  1940  Act 
approving  certain  offers  of  exchange. 

FILINO  date:  The  application  was  filed 
on  May  19, 1988,  and  amended  on  June 
24,1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must     . 
be  received  by  the  SEC  by  5:30  p.m.,  on 
August  1. 1968.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  5th 
Street.  NW..  Washington,  DC  20549. 
Applicants,  6312  South  Fiddlers  Green 
Circle.  Suite  lOON.  Englewood,  Colorado 
80111. 

FOR  FURTHER  INFORMATION  CONTACT 

Jeremy  N.  Rubenstein,  Staff  Attorney. 
(202)  272-2847.  or  Curtis  R.  Milliard. 
Special  Counsel.  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations 

1.  The  Company  is  an  open-end 
management  investment  company 
registered  under  the  1940  Act.  The 
Company  is  a  series  company  which 
currently  intends  to  offer  investors  a 
selection  of  four  investment  funds  (such 
investment  funds  being  referred  to 
individually  as  a  "Fund"  and  in  the 
aggregate  as  the  "Funds"):  the  FG 
Money  Fund  (the  "No-Load  Fund"),  the 
Global  Bond  Fund,  the  Asset  Allocation 
Aggressive  Fund,  and  the  Asset 
Allocation  Conservative  Fund 
(collectively,  the  "Load  Funds"). 
Additional  investment  funds  may  be 
added  prior  to  the  time  the  Company's 
registration  statement  is  declared 
effective  or  thereafter. 

2.  Shares  of  all  of  the  Funds  are 
distributed  by  Programs.  Financial  Trust 
Company  serves  as  investment  adviser 


of  each  Fund.  Programs  will  maintain  a 
continuous  public  offering  of  shares  of 
the  No-Load  Fund  at  its  current  net 
asset  value  without  a  sales  charge  (but, 
as  is  the  case  with  the  Load  Funds, 
Programs  will  receive  certain  fees  for 
distribution  services  and  expenses 
pursuant  to  the  Company's  distribution 
plan  adopted  under  Rule  12b-l  of  the 
1940  Act,  as  described  below)  and  a 
continuous  public  offering  of  shares  of 
the  Load  Funds  at  their  respective 
current  net  asset  values  plus  a  sales 
charge  that  is  expected  to  equal  4.25%  of 
the  public  offering  price  (4.4%  of  the  net 
amount  invested).  Programs  will  be  paid 
an  annual  fee,  authorized  under  a 
distribution  plan  adopted  under  Rule 
12b-l  of  the  1940  Act.  for  certain 
services  rendered  and  expenses 
incurred  in  connection  with  the  offer 
and  sale  of  the  Company's  shares. 

3.  Applicants  seek  the  flexibility  to 
allow  shareholders  of  any  No-Load 
Fund  or  any  Load  Fund  to  exchange  all 
or  a  portion  of  their  shares  (including 
shares  acquired  through  the 
reinvestment  of  dividends  and  capital 
gains  distributions]  for  shares  of  any 
other  Fund  as  specified  in  the 
application. 

4.  The  Company  reserves  the  right  to 
terminate  the  exchange  privilege  of  any 
shareholder  who  requests  more  than  4 
exchanges  during  any  one  year.  The 
Company  would  consider  exercising  its 
right  to  terminate  the  exchange  privilege 
of  any  shareholder  who  requests  more 
than  four  exchanges  a  year  only  where 
the  Company's  investment  adviser 
believes  such  action  is  necessary  in 
order  to  prevent  abuse  of  the  exchange 
privilege  to  the  disadvantage  of  other 
shareholders.  In  particular,  the 
Company  is  concerned  about  the 
adverse  impact  frequent  exchanges  of 
substantial  size  in  and  out  of  the  various 
portfolios  of  the  Company  could  have  on 
effective  portfolio  management  of  each 
portfolio.  Exchanges  of  a  lesser 
magnitude  which  (viewed  individually 
and  without  regard  to  the  actions  of 
other  shareholders)  do  not  necessitate 
the  liquidation  of  portfolio  securities  in 
order  to  fund  the  request  or  which,  in 
the  judgment  of  the  Company's 
investment  adviser,  are  not  likely  to 
have  an  adverse  impact  upon  the  yield 
or  total  return  of  a  portfolio  would  not 
be  impeded  by  the  foregoing  policy. 
Accordingly,  shareholders  not  making 
frequent  exchanges  of  substantial  blocks 
of  shares  will  not  be  limited  in  their 
ability  to  exercise  their  exchange 
privilege  as  a  result  of  such  policy. 

5.  Applicants  seek  the  ability  to 
permit  the  following  exchange  offers 
between  Funds: 


(i)  Shares  of  a  Load  Fund  may  be 
exchanged  for  shares  of  another  Load 
Fund  on  the  basis  of  relative  net  asset 
value  without  the  payment  of  a  sales 
load; 

(ii)  Shares  of  a  Load  Fund  may  be 
exchanged  for  shares  of  a  No-Load  Fund 
on  the  basis  of  relative  net  asset  value 
without  the  payment  of  a  sales  load;  and 

(iii)  Shares  of  a  No-Load  Fund  may  be 
exchanged  for  shares  of  any  Load  Fund 
subject  to  the  sales  load  normally 
charged  by  the  Load  Fund  (unless  those 
shares  were  previously  charged  a  sales 
load  by  one  of  the  Funds). 

6.  It  is  currently  contemplated  that 
exchanges  between  individuals  Funds 
would  not  be  subject  to  the  payment  of 
any  service  charge.  However,  the 
Company  reserves  the  right  to  impose  a 
nominal  administrative  fee  in  the  future, 
in  an  amunt  not  to  exceed  $5.00  per 
exchange,  payable  to  the  Fund  from 
which  the  exchange  was  made  and 
applied  uniformly  to  all  shareholders. 
Any  administrative  fee  imposed  would 
be  disclosed  in  the  Company's 
prospectus  and  in  advertising  and  sales 
literature  that  described  the  exchange 
offers.  Each  exchange  will  be  subject  to 
the  minimum  investment  requirements 
of  the  Fund's  shares  that  are  to  be 
acquired  in  the  exchange. 

7.  In  each  of  the  exchanges  described 
above,  shares  acquired  through 
reinvestment  of  dividends  and  capital 
gains  distributions  will  be  deemed  to 
have  been  sold  with  a  sales  load  equal 
to  the  sales  load  previously  paid  on  the 
shares  on  which  the  dividend  was  paid 
or  distributions  made.  Moreover,  where 
a  shareholder  exchanges  less  than  all  of 
his  shares  of  a  particular  Fund,  the 
shares  upon  which  the  highest  sales 
load  was  previously  paid  will  be 
deemed  to  be  exchanged  first. 

8.  Applicants  submit  that  the 
proposed  exchange  privilege  between 
individual  Funds  would  permit  a 
shareholder  of  any  Fund  to  exchange,  in 
a  simple  transaction,  his  Fund  shares  for 
shares  of  any  other  Fund  on  a  fair  and 
equitable  basis  when  market,  tax 
considerations  or  changes  in  the 
shareholder's  investment  objectives 
warrant  such  an  exchange.  "Thus, 
Applicants  believe  that  the  proposed 
offers  of  exchange  are  fair  and  equitable 
to  all  shareholders,  while  at  the  same 
time  giving  them  necessary  flexibility  in 
their  financial  planning. 

9.  If  any  administrative  fee  were  to  be 
imposed  on  exchanges,  the  purpose  of 
the  fee  would  be  to  defray  the 
administrative  expenses  incurred  in  the 
exchanges. 

10.  Applicants  request  that  any  order 
issued  on  the  application  also  be 


applicable  to  any  other  registered 
investment  company  or  series  thereof 
distributed  by  Programs  which  may  be 
organized  in  the  future,  provided  that 
the  shares  of  such  investment  company 
or  series  thereof  are  sold  either  without 
any  sales  load  or  with  a  front-end  sales 
charge  in  a  manner  substantially  similar 
to  the  manner  described  in  the 
Application. 

Applicants'  Conditions 

1.  Shareholders  of  each  Fund  will  b6 
notified  of  the  exchange  privilege  by 
means  of  the  Company's  prospectus  and 
possibly  in  other  communications. 

2.  Shareholders  of  the  Compamy  will 
be  notified  by  means  of  the  Company's 
prospectus  of  the  fact  that  the  Company 
reserves  the  right  to  modify  or  terminate 
its  exchange  privilege,  including 
exchanges  of  shares  between  two  Funds 
as  described  more  fully  in  the 
application. 

3.  In  connection  with  sales  literature 
and  advertising  that  refers  to  the 
Company's  exchange  privilege,  the 
Company  undertakes  to  consider  the 
desirability  of  disclosing  the  fact  that 
the  Company  reserves  the  right  to 
modify  or  terminate  its  exchange 
privilege. 

4.  Shareholders  will  be  notified  in 
writing  at  least  60  days  prior  to  any 
modification  or  termination  of  the 
Company's  exchange  privilege,  except  in 
the  case  of  a  reduction  of  any 
administrative  fee  in  which  case  prior 
notice  shall  not  be  required;  provided, 
however,  that  the  temporary  cessation 
of  the  sale  of  Company  shares  under 
extraordinary  circumstances  such  as 
when  the  Company  is  unable  to 
effectively  invest  amounts  in 
accordance  with  applicable  investment 
objectives,  policies  and  restrictions,  or 
the  suspension  of  the  redemption  of 
Company  shares  pursuant  to  section 
22(e)  of  the  1940  Act  and  the  rules  and 
regulations  thereunder  shall  not  be 
considered  a  modification  or 
termination  of  the  Company's  exchange 
privilege. 

5.  The  Applicants  undertake  to  obtain 
an  amended  order  from  the  Commission 
prior  to  any  modification  (i.e.,  manner, 
frequency  or  basis]  or  the  Company's 
exchange  privilege  in  a  manner  not 
described  in  the  Application;  provided, 
however,  that  an  amended  order  is  not 
required  in  order  to  terminate  the 
Company's  exchange  privilege. 

6.  Applicants  will  comply  with  the 
provisions  of  proposed  Rule  lla-3.  as,  if 
and  when  such  Rule  may  be  adopted. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
loiMthan  G.  Katz. 
Secretary. 
|FR  Doc.  88-15710  Filed  7-12-68;  8:45  am] 

MLLMO  COOC  MIO-OI-II 


[Release  No.  35-24675] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

July  7. 1988. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appiication(s)  and/or  declarationfs) 
should  submit  their  views  in  writing  by 
August  1, 1988  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es]  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s],  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Pennsylvania  Electric  Company  (70- 
7518) 

Pennsylvania  Electric  Company 
("Penelec"),  1001  Broad  Street, 
Johnstown,  Pennsylvania  15907,  a 
wholly  owned  subsidiary  of  General 
Public  Utilities  Corporation,  a  registered 
holding  company,  has  filed  an 
application  pursuant  to  sections  9(a)  and 
10  of  the  Act. 

Penelec  proposes  to  lease  certain 
tracts  of  land  which  are  located  in 
Western  Pennsylvania  and  all  or  unused 
portions  of  various  buildings  it  owns  to 
unaffiliated  third  parties,  through 
December  31, 1997,  for  annual  rentals  of 
from  $1  to  $2,400  and  for  terms  of  up  to 


25  years.  Such  proposed  leases  would 
enable  Penelec  to  employ  currently 
underutilized  assets  in  a  manner  useful 
to  the  communities  it  serves. 

The  real  property  was  acquired  by 
Penelec  for  use  as  sites  for  electric 
facilities,  such  as  generating  stations, 
substations  and  transmission  lines. 
Some  of  these  properties  are  being  used 
as  originally  intended  while  others  are 
currently  being  held  by  Penelec  for 
future  use.  The  buildings  are  now  used 
only  in  part,  not  used  full  time,  or  are 
not  now  used  but  which  are  being  held 
for  future  use.  It  is  stated  that  Penelec 
regularly  receives  requests  to  lease 
these  real  properties,  including,  for 
example,  land  for  fanning,  grazing  of 
livestock,  public  recreation  facilities  and 
timber  rights,  and  all  or  unused  portions 
of  various  buildings.  Penelec  anticipates 
that  its  investment  of  capital  or 
employees'  time  in  connection  with  the 
proposed  transactions  will  not  exceed 
$100,000. 

Public  Service  Company  of  Oklahoma 
(70-7528) 

Public  Service  Company  of  Oklahoma 
("PSO") .  323  East  6th  Street.  Tulsa. 
Oklahoma  74102.  an  electric  utility 
subsidiary  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  has  filed  an  application 
pursuant  to  sections  9(a)(1)  and  10  of  the 
Act. 

PSO  proposes  to  purchase  the  electric 
distribution  system  currently  owned  by 
the  Town  of  Chelsea,  Oklahoma 
("Chelsea").  Under  the  purchase 
agreement,  PSO  would  acquire  all  the 
utility  assets  included  in  Chelsea's 
electric  distribution  system,  including  all 
easements  and  right-of-way  interests  on 
which  the  assets  are  located.  The 
purchase  price  would  be  $2.2  million. 
and  the  acquisition  would  represent  an 
addition  of  less  than  \%  to  PSO's 
property  accounts. 

The  Southern  Company  (70-7527) 

The  Southern  Company  ("Southern"). 
64  Perimeter  Center  East.  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  has  filed  a  declaration 
pursuant  to  sections  6(a)  and  7  of  the 
Act  of  1935  and  Rule  50(a)(5)  thereunder. 

Southern  proposes  to  issue  and  sell 
from  time  to  time,  through  December  31. 
1991.  pursuant  to  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  (b)  and  (c)  under  Rule  50(a)(5). 
up  to  31.119,000  shares  of  its  authorized 
but  unissued  common  stock,  par  value 
$5  per  share.  A  maximum  of  20  million 
of  those  shares,  in  addition  to  the 
balance  of  5.425.126  shares  (as  of  May 
31. 1988)  approved  by  a  previous  order 
of  the  Commission  (HCAR  No.  23966. 


December  30. 1985).  would  be  sold  to 
Southern's  Dividend  Reinvestment  and 
Stock  Purchase  Plan.  The  remaining 
11.119.000  shares,  in  addition  to  the 
balance  of  454.893  shares  (as  of  May  31. 
1988)  approved  by  a  previous  order  of 
the  Commission  (HCAR  No.  24544. 
December  17. 1986),  would  be  available 
■  to  be  sold  to  Southern's  Employee 
Savings  Plan. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  88-15711  Filed  7-12-88;  8:45  amj 

BNXINO  CODE  MKM)!-!! 


DEPART1MENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  88-054] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Solicitation  for 
Membership 

summary:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  Houston/Galveston 
Navigation  Safety  Advisory  Committee. 
Present  appointments  will  expire  with 
the  present  committee  charter  on  6 
November  1988.  Approximately  sixteen 
memberships  will  be  filled. 

Applicants  may  be  State  and  local 
government,  the  marine  industry, 
environmental  groups,  academia,  and 
other  interested  parties.  To  achieve  the 
balance  of  membership  required  by  the 
Federal  Advisory  Committee  Act,  the 
Coast  Guard  is  especially  interested  in 
receiving  applications  from  minorities 
and  women. 

The  purpose  of  the  committee  is  to 
provide  local  expertise  on  such  matters 
as  communication,  surveillance,  traffic 
control,  anchorages,  and  other  related 
topics  dealing  with  navigation  safety  in 
the  Houston/Galveston  area  as  required 
by  the  Coast  Guard.  The  committee 
normally  meets  once  a  quarter  at 
various  locations  in  the  Houston/ 
Galveston  area.  Members  serve 
voluntarily,  without  compensation  from 
Federal  Government  for  salary,  travel, 
or  per  diem.  Term  of  membership  will 
not  exceed  the  expiration  of  the  charter. 
6  November  1990. 

DATES:  Requests  for  applications  should 
be  received  no  later  than  25  July  1988. 
Completed  applications  should  be 
returned  no  later  than  15  August  1988. 
AOORCSS:  Persons  interested  in  applying 
should  write  to  Commander.  Eighth 
Coast  Guard  District  (oan),  Hale  Boggs 


Federal  Building.  500  Camp  Street.  New 
Orleans.  LA  70130-3396. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Gary  A.  Bird,  USCG, 
Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander  Eighth 
Coast  Guard  (oan)  Room  1141,  Hale 
Boggs  Federal  Building,  500  Camp  Street. 
New  Orieans,  LA  70130-3396,  telephone 
number  (504)  589-6234. 

Dated:  June  29, 1988. 
W.F.  Meriin, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 

Eighth  Coast  Guard  District. 

[FR  Doc.  88-15621  Filed  7-12-88:  8:45  am) 

BIUJNO  CODE  4910-14-M 


[CGD  88-055] 

Worltlng  Groups  for  the  Subcommittee 
on  Vapor  Control,  Chemical 
Transportation  Advisory  Committee; 
Meetings 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463:  5  U.S.C.  App.  1),  notice  is 
hereby  given  of  meetings  of  the 
Waterfront  Facilities  Working  Group, 
Tankship  Working  Group,  and  Tank 
Barge  Working  Group  for  the 
Subcommittee  on  Vapor  Control  of  the 
Chemical  Transporation  Advisory 
Committee  (CTAC).  The  Subcommittee 
is  considering  requirements  for  tank 
vessels  and  waterfront  facilites  which 
use  vapor  control  systems.  The  working 
groups  are  to  address  new  work  items 
from  the  Subcommittee's  Work  Plan, 
and  to  finalize  recommendations  on  the 
new  work  items.  The  new  work  items 
which  will  be  addressed  are  listed  on 
the  Subcommittee's  Work  Plan,  which 
was  enclosed  in  the  minutes  of  the 
Subcommittee  meeting  of  May  4  and  5, 
1988.  The  meetings  of  the  working 
groups  will  be  held  on  Wednesday, 
August  3,  and  Thursday,  August  4, 1988 
in  Room  2230,  Department  of 
Transportation,  Nassif  Building.  400 
Seventh  Street,  SW..  Washington.  DC. 
Prior  to  convening  the  working  groups, 
members  of  each  working  group  will 
meet  jointly  in  order  to  coordinate 
efforts.  The  meeting  is  scheduled  to 
begin  at  9:00  a.m.  on  Wednesday  and 
8:00  a.m.  on  Thurday. 
The  agenda  is  as  follows: 

1.  Call  to  order. 

2.  Opening  remarks. 

3.  Break  up  into  individual  working 
groups. 
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4.  Discussion  and  development  of 
recommendations  on  new  work  items 
from  the  Subcommittee's  Work  Plan. 

5.  Adjournment. 
Attendance  is  open  to  the  public. 

Members  of  the  public  may  present  oral 
statements  at  the  meetings.  Persons 
wishing  to  present  oral  statements 
should  notify  the  Executive  Director  of 
CTAC  no  later  than  the  day  before  the 
meeting.  Any  members  of  the  public 
may  present  a  written  statement  to  the 
Subcommittee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  R.H.  Fitch.  U.S. 
Coast  Guard  Headquarters  (G-MTH-1). 
2100  Second  St.  SW..  Washington,  DC 
20593-0001,  (202)  267-1217. 

Dated:  July  6. 1988. 
N.W.  Lemley. 

Acting  Executive  Director,  Chemical 
Transportation  Advisory  Committee. 
|FR  Doc.  88-15620  Filed  7-12-88;  8:45  am] 

BILLING  CODE  4910-14-M 


Federal  Aviation  Administration 

Noise  Exposure  Map  Determination 
and  Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review; 
Dayton  International  Airport,  Dayton, 
OH 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of  Dayton 
for  Dayton  International  Airport  under 
the  provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  Part  150  are 
in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Dayton  International 
Airport  under  Part  150  in  conjunction 
with  the  noise  exposure  map,  and  that 
this  progam  will  be  approved  or 
disapproved  on  or  before  December  19, 
1988. 

DATES:  The  effective  date  of  the  FAA's 
determination  on  the  noise  exposure 
maps  and  of  the  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  June  12. 1988.  The  public  comment 
period  ends  August  6, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Prescott  C.  Snyder.  Federal  Aviation 
Administration,  Great  Lakes  Region, 
Airports  Division.  AGL-611.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,(312)694-7538. 


SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Dayton  International  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective  June 
22, 1988.  Further,  the  FAA  is  reviewing  a 
proposed  noise  compatibility  program 
for  that  airport  which  will  be  approved 
or  disapproved  on  or  before  December 
19, 1988.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  the  Federal 
Aviation  Regulations  (FAR)  Part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  the  FAA's  approval  which 
sets  forth  the  measures  the  operator  has 
taken,  or  proposes,  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  city  of  Dayton  submitted  to  the 
FAA  in  November  of  1985  noise 
exposure  maps,  descriptions  and  other 
documentation  subsequently  revised  in 
October  of  1986  and  again  in  June  of 
1988,  which  were  produced  during  the 
Airport  Noise  Compatibility  Planning 
(Part  150)  Study  at  Dayton  International 
Airport  from  May  1984  to  June  1988.  It 
was  requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1),  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  city  of 
Dayton.  The  specific  maps  under 
consideration  are  Noise  Exposure  Maps: 
1984  Noise  Contours  and  1989  Noise 
Contours  (abated  conditions).  They  are 
included  along  with  supporting 
documentation  found  in  the  noise 
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exposure  map  documentatum  of  the  Part 
150  Study  in  the  subraisslon.  The  FAA 
has  determined  fliat  these  maps  for 
Dayton  International  Airport  are  in 
compnance  with  applicable 
requirements.  This  deteratiination  is 
effective  on  June  22, 1SB8.  The  airport 
operator  has  also  submitted  and 
addendum  to  the  Noise  Compatibilitjr 
Study  for  Dayton  International  Airport 
based  on  chaitges  in  operations  since 
the  Grst  submittal  of  the  Noise 
Compatibility  Program  for  review  in 
1985,  and  a  subsequent  revision  in 
October  of  1588.  The  city  of  Dayton  has 
formally  requested  that  FAA  review  this 
addendum  documentation  as  part  of  its 
review  of  the  Noise  Ccmpatibitity 
Program  for  Dayton  International 
Airport,  and  make  a  determination  at 
the  time  of  approval  of  the  noise 
compatibility  program  that  the  followirig 
noise  exposure  maps  found  in  this 
Addendum  are  the  official  Noise 
Exposure  Maps:  1987  Noise  Contours 
(current  conditions]  and  1992  Noise 
Contours  (abated  conditions].  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  fimited  to  a 
finding  that  the  maps  were  develc^ed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
cornmitmmt  to  approve  a  none 
couipatibiB<y  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determiniiig  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  io  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  lOT  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  throt^  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  ncnse  exjtosure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
who  submitted  Ihose  maps,  or  with 
those  pobltc  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  ltJ3  of  the  Act. 
The  FAA  lias  reMed  on  the  certiflcation 


by  the  airport  operator,  under  section 
150.21  of  FAR  Part  150.  that  the 
statutoriiy  required  consiiltalien  has 
been  accomplished. 

The  FAA  has  {ormaJiy  received  tlw 
noise  compatibility  prograai  Cor  Oayloa 
Intemalional  Aiiport.  also  effective  on 
June  22.  IfiSB.  Prekrainary  review  of  the 
snbraiited  naterial  indicaios  that  it 
conforms  to  the  requiremeati  for  the 
submittal  of  aoise  coaopatibility 
prc^aaw.  but  thai  fiulher  review  wili  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  ibxmal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  wiU  be  completed 
on  or  before  December  19. 1988. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  irrterstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  protgram  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  Io  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaloation  of 
the  maps,  and  the  proposed  noise 
compatibility  pivgiani  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 

Independence  Avenue  SW..  Room  617. 

Washii«ton,  DC  20591 
Federal  Aviation  Administratioa,  Great 

Lakes  Region,  2300  East  Devon 

Avenue,  Room  261.  Des  Flaines, 

Illinois  60018 
Federal  Aviation  Administration, 

Detroit  Airpoils  Distitcl  Office.  East 

Wittow  Ron  Airport.  8100  Beck  Road. 

Befleville,  hfich^  48111 
City  of  Dayton.  Department  of  Aviatioru 

Terminal  Building,  Dayton 

Intematioaal  Airport.  Vandalia.  Ohio 

45377. 

Qnestian  may  be  directed  to  the 
individuai  naoied  above  nader  the 
heading,  ran  furtmbi  mf 

CONTACT. 


Of  Note*  CompaNMtty  Progran 
ReqoMt  for  Rovlow.  St 
intematlomi  Airport.  Fort 

agency:  Federal  Avietioa 
AdwniBtnitiam  DOT. 
action:  Notice. 


County 
.FL 


ImmeA  in  Des  flaines,  HHmte.  fme  VL,  MM. 
WUliMiH-NUvd. 

Director.  Cretjt  Lattea  Bfgiott. 

|FR  Doc.  88-15013  Filed  7-12-88:  8:4S  am] 
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:  The  Federal  Aviation 
Adnrintstiatioo  (FAA)  anaoiinnes  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Ft.  Pierce  Port 
and  Authority  for  St.  Lucie  County 
International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193]  and  14  CFR  Part  ISO  are 
in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  St  Lucie  County 
International  Airport  under  Part  150  in 
conjunction  with  the  noise  exposure 
maps,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
December  16, 1986. 

DATES:  The  effective  date  of  the  FAA'a 
determination  on  the  noise  exposure 
maps  and  of  the  start  of  its  review  of  the 
associated  noise  compatibility  pragram 
is  June  20, 196a.  The  public  coonneni 
period  ends  Ai^ast  18, 19B8. 
FOR  FMRTHn  WWWMATIOM  COHTACT. 

Pablo  G.  Aufiiant  Airport  PUoning 
Specialist.  Orlando  Airports  Distfict 
Office,  4U10  Tradecenter  Street, 
Orlanda  Florida  32U7,  Telephone  (407) 
648-6581. 

Conasents  on  the  proposed  noise 
compatibility  pn^am  should  also  be 
submitted  to  the  above  office. 
ttlWUBIENTAIIY  WRHMMTKNI:  This 

notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  St.  Lucie  County  International 
Airport  are  in  compliance  with 
applicable  requirements  of  Part  ISO, 
effective  June  20. 1988.  Further,  the  FAA 
is  reviewing  a  proposed  noise 
compatibility  program  fer  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  December  16. 1988.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
coiffifiwnf  • 

Uader  section  103  of  Title  i  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  IflTO  (hereinafter  referred  to  as 
"the  AcH.  «n  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  mmowapatfcle  land  uaes 
as  of  the  date  of  submisaians  of  sych 
maps,  a  description  of  proiecled  aircraft 
operations,  and  the  w»)i»  in  which  such 
operations  will  affect  such  maps.  The 


Act  requires  such  maps  to  be  developed 
in  consulation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations,  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  the  FAA's  approval  which 
sets  forth  the  measures  the  operator  has 
taken,  or  proposes,  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Fort  Pierce  Port  and  Airport 
Authority  submitted  to  the  FAA  on 
March  31, 1988  noise  exposure  maps, 
description  and  other  documentation 
which  were  produced  during  an  airport 
noise  compatibility  planning  study  from 
March  7, 1986  to  January  2, 1987.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  the  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 
The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Ft.  Pierce  Port 
and  Airport  Authority.  The  specific 
maps  under  consideration  are  "Existing 
(1986)  Ldn  Contours"  and  "Future  (1992) 
Ldn  Contours."  The  FAA  has 
determined  that  these  maps  for  St.  Lucie 
County  International  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  June  20, 1988.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedure 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
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exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land-use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
who  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  whom  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  Part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compability  program  for  St.  Lucie 
County  International  Airport  also 
effective  on  June  20, 1988.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  li.mited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  December  16, 
1988. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  AH 
comments,  other  than  those  properly 
addressed  to  local  land-use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room 
617,  Washington.  DC. 

Orlando  Airports  District  Office,  4100 


Tradecenter  Street,  Orlando,  Florida 

32827. 
Fort  Pierce  Port  and  Airport  Authority, 

2300  Virginia  Avenue,  Room  104.  Fort 

Pierce,  FL  33482-5652. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  "FOR  further  information 
contact." 

Issued  in  Orlando.  Florida.  June  20, 1988. 
James  E.  Sheppard. 

Manager,  Orlando  Airports,  District  Office. 
[FR  Doc.  88-15614  Filed  7-12-88  8:45  amj 
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Informal  Airspace  Meetings; 
Mississippi  el  at. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  informal  airspace 
meetings. 

summary:  This  notice  announces 
informal  airspace  meetings  to  discuss 
the  following:  1.  Establishment  of  an 
Airport  Radar  Service  Area  (ARSA)  at 
Gulfport,  MS;  2.  Establishment  of  an 
ARSA  at  Tri-City,  TN;  3.  Modification  of 
the  Chicago,  IL,  Terminal  Control  Area 
(TCA):  and  4.  Establishment  of  a  TCA  at 
Salt  Lake  City.  UT. 

SUPPLEMENTARY  INFORMATION:  The 

informal  airspace  meeting  dates  and 
places  are  as  follows: 

Gulfport,  MS.  ARSA 

Date:  September  13, 1988 

Time:  7:00  p.m. 

Location:  Mississippi  Air  National 
Guard  Site  Auditorium,  Gulfport 
Municipal  Airport,  Gulfport,  MS. 

Tri-City.  TN.  ARSA 

Date:  September  20, 1988 

Time:  7:00  p.m. 

Location:  Tri-City  Technical  College 

Auditorium.  Tri-City  Regional  Airport, 

Blountsville,  TN. 

Chicago.  IL,  TCA 

Date:  September  28, 1988 

Time:  7:30  p.m. 

Location:  Maine  West  High  School 

Auditorium.  1755  Wolfe  Road,  Des 

Plaines,  IL. 

Salt  Lake  City.  UT,  TCA 

Date:  October  4, 1988 
Time:  7:00  p.m. 

Location:  National  Guard  Armory,  625 
East  5300  South,  Ogden.  UT. 
and 
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Date:  October  5, 1988 

Time:  7:00  p.m. 

Location:  Utah  Air  National  Guard  Base 

Tbeaier,  765  North  2200  W«sU  Salt 

Lake  City,  UT. 
and 
Date:  October  6, 1988 
Time:  7:00  p  jil 
Location:  National  Guard  Armory,  222 

West  500  North.  Provo.  UT. 
FOR  FURTHER  HVFORMATION  COMTRACr. 
Joe  Gill.  Airspace  Branch  (ATO-240). 
Airspace-Rutes  and  Aeronatitical 
Inforawtion  Drvision,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washignton.  DC  20591; 
ttlephone:  (202)  287-02SZ. 

Issued  in  Washington,  DC,  on  July  7, 1988. 
Tdmple  H.  |ohnson. 
Acting  Manager.  Airspooe-RuJesaad 
Aeronautical  In  far/nation  Division. 
|FR  Doc.  8R-1S618  Tiled  7-12-88;  8:45  araj 

BILLING  CODE  49U>-U-M 

FlIgM  ServiM  Staton  At  Eptirata,  WA; 
Closing 

Notice  is  hereby  grren  thai  on  or 
about  July  7,  W88,  the  ^hrata. 
Washmgton,  Flight  Service  Station  will 
be  closed.  Serrices  to  Ae  avialioo 
public  formerly  provided  by  this  facility 
will  be  provided  hff  tHe  Automated 
Flight  Service  Station  at  Seattle, 
Washington.  This  infonnation  will  be 
reflected  in  the  FAA  Organization 
Statement  the  next  time  it  is  issued. 
(Sec.  313(a),  72  Stat.  752;  49  U.S.C.  1354.) 

Issued  in  Seattle,  Washingtoa  on  June  20, 
1988. 

Thomas ).  Howaid. 

Acting  Directar.  Northwest  Mountain  Region. 
|FR  Doc.  88-15617  Filed  7-12-88;  8:45  amj 

mUJNO  CODE  4«10-tK« 


Federal  Highway  Adininiatration 

Environmental  Impact  Statement; 
Surry  County,  NC 

agency:  Federal  Highway 
Administratsoa  (FHWAJ.  DOT. 
ACnoir  Notioe  of  mtent 

summary:  The  FHWA  is  issuing  this 
notice  of  advise  the  public  that  an 
environmental  impact  •tatement  will  be 
prepared  for  a  proposed  highway  project 
in  Surry  County.  North  Carolina. 

FOR  FURTHER  INFOMMTKM  CONTACT: 

Kenneth  L.  Bellamy  Division 
Administrator,  Federal  Highway 
Administration.  Suite  470.  4505  Falls  of 
Neuse  Road.  P  O.  Box  26806,  Raleigh, 


North  Carofaia  27811,  Telephone  (919) 

79Q-2850. 

SUPPLEMCNTAIRV  INFORMAnOM:  The 

FHWA.  in  cooperation  with  the  North 
Carolina  Department  of  Transport  ation 
(NCDOT),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposed  connector  from  US  52  to 
1-77  m  Sirry  Co«nty.  The  proposed 
action  wovid  be  the  oonstruction  of  an 
expressway  on  new  location  from  US  52 
south  of  Mount  Airy  to  1-77  near  Pine 
Ridge,  a  distance  of  approximately  11 
miles.  The  proposed  project  is  needed  to 
serve  the  existing  and  anticipated  traffic 
demand  in  the  area.  11  will  provide  a 
much  needed  ahemative  route  south  of 
existmg  NC  89  and  will  help  relieve  the 
congestion,  delay,  and  inconvenience 
currently  being  experienced  by 
removing  through  trafik  from  this  local 
highway.  The  proposed  connector  will 
also  serve  as  a  bypass  for  Mount  Airy. 

Alternatives  under  con&ideratian 
include  (1)  the  "no-b*iild",  [2]  improving 
existing  NC  8S,  and  (3)  the  construction 
of  an  expressway  on  new  location. 

Letters  describing  the  proposed  action 
and  soliciting  conunents  are  being  sent 
to  appropriate  Federal.  State  and  local 
agencies.  fNiblic  meetings  and  meetings 
with  local  officials  will  be  held  in  the 
protect  area.  A  corridor  public  hearing 
and  a  design  public  hearing  will  also  be 
held.  Information  on  the  time  and 
location  of  the  public  meetings  and 
public  hearings  will  be  provided  in  the 
local  news  media.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  at  the  time  of  the  corridor 
pubhc  hearing.  No  formal  scoping 
meeting  is  planned  at  this  time. 

To  insure  that  the  full  range  of  issues 
relating  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questioes  concemiag 
this  proposed  actios  shotiid  be  directed 
to  the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regardiqg 
inteiigovemmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program.} 

Issued  QB  June  23. 1988. 
|.M.  Tale. 

District  Enginter,  FHWA.  Raleigh.  North 
Carolina 
(FR  Doc.  88-15624  Filed  7-12-88;  8:45  amj 
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DEPAmmEliT  OF  THE  THEASURt 
OMce  Of  IM  Saeretary 

(Dspt.  Circ;  PubNc  Debt  Ssrtss  No.  1«-B81 

Traanry  Holes  Of  Ariy  15. 1995;  Series 
G-f995 

July  6, 1988. 

1.  invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  S6.500i)00v000 
of  United  SUtes  securdies.  designated 
Treasury  Notes  of  Jvly  15. 199S,  Series 
G-1995  (CUSIP  No.  912827  WK  4), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  oo  the  basis  of  yield  Payment 
will  be  required  at  the  price  eijuivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
deteriaiaed  ia  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Govemaaent  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exicfaange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  intematioaal 
monetary  authorities. 

2.  Description  of  Secnrities 

2.1.  The  Notes  will  be  dated  July  15;. 
1988.  and  will  accrue  interest  from  that 
date,  payabfe  oo  a  semiannaal  basis  on 
January  15,  isaa  and  ea<A  subsequent  6 
months  on  July  15  and  January  IS 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature  July 
15. 1095,  and  will  not  be  subiect  to  call 
for  redemption  prior  to  sMturity.  In  the 
event  any  payment  date  is  a  Saturday, 
Sunday,  or  other  nonbnsiness  day.  the 
amount  due  will  be  payable  (witihoirt 
additional  interest)  on  the  next  business 
day. 

2.2.  The  Notes  are  siAiect  top  to  all 
taxes  imposed  under  tbe  inSemal 
Revenue  Code  of  1954.  The  Notes  are 
exempt  from  all  taxatioB  now  or 
hereafter  imposed  on  the  obligation  or 
interest  thereof  by  any  Staie.  any 
posseaakw  of  tke  United  Suies.  or  aay 
local  taxiag  autkority,  exoept  as 
provided  in  31  U.S.C.  3124. 

2.3.  Tke  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  pvbbc 
monies.  They  wiU  not  be  acceptable  ia 
payment  of  Federal  taxes. 

2.4.  Hk  Notes  wiH  be  issoed  oaly  in 
book-entry  form  in  denominations  of 
$1,000.  $5,000,  $10,000.  $100,000,  and 
$1,000,000,  and  in  multiples  of  those 
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amounts.  They  will  not  be  issued  in 
registered  definitiMe  or  in  bearer  form. 

2.5k  The  Depastment  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  Na  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  ia  booh  tatty  tana,  and 
the  rrgiikitions  gpyeiaing.  boek-eolry 
Treasury  Bonds,  Notes,  and  Billa«.  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sales  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500.  prior  to 
1:00  p.m..  Eastern  Daylight  Saving  time, 
Tuesday,  July  12, 1988.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  July  11, 1988,  and  received 
no  later  than  Friday.  July  15, 1988. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 


above:  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instmmentalitiesi  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Blanks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompametf  by  full  payment  for  the 
amount  of  Notes  applied  for,  oi  by  a 
guarantee  from  a  commercial  baiik  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higheryields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ptice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 


4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  di£iereni  percentage 
allotaieots  to  various  classes  of 
applicants,  whea  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Friday,  July  15. 1988.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  July  13, 1988.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Friday.  July 
15. 1988.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
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TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 


payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
anouncement  of  such  changes  will  be 
promptly  provided. 


6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
|FR  Doc.  88-15678  Filed  7-8-88:  2:28  pm| 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  53,  No.  134 

Wednesday.  |uly  13.  1988 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  publistrad 
under  ttie  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(eM3). 


fedehal  mine  safety  ano  health 
review  commission 

July  7, 1988. 

TIME  AND  date:  10:00  a.m..  Thursday. 
July  14. 1988. 

place:  Room  600. 1730  K  Street.  IVW.. 
Washington.  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIOEBEO:  The 

Commission  wiQ  consider  and  act  upon 
the  following: 

1.  Mettiki  Coal  Corporation.  Docket  No. 

YORK  87-1-R,  etc.  (Issues  include 
whellKf  th*  iMdge  erred  in  finding  that 
Mettiki  did  not  violate  30  CFR  75.30S) 

2.  Peadody  Coal  Company.  Docket  No.  KENT 

8&-94-R.  etc.  (Issues  include  whether  the 
judge  erred  in  finding  violations  of  30 
CFR  75.1710-1) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d). 

CONTACT  PERSON  FOR  MORE 
INFORMATION  Jean  Ellen  (202)  653-5629/ 
(202)  566-2673  for  TDD  Relay. 
Jean  H.  Ellen. 

Agenda  Clerk. 

[FR  Doc.  88-15727  Filed  7-11-88;  9:09  am] 

BILUNO  CODE  STSS-OI-II 

INTERNATIONAL  TRADE  COMMISSION 

[USITC  SE-8S-16] 

TIME  AND  date:  Monday.  July  18. 1988  at 
10:00  a.m. 

place:  Room  101.  500  E  Street.  SW.. 
Washington,  DC  20436. 

status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  RatiAcation. 

4.  Petitions  and  Complaints. 

5.  Inv.  No.  731-TA-409  and  410(P)  (Certain 

light-walled  rectangular  pipes  and  tubes 
from  Argentina  and  Taiwan) — Briefing 
and  vote. 


6.  Any  item  left  over  bom  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary.  (202)  252-1000. 
Kenneth  R.  Mason, 

Secretary. 
July  6. 1988 

[FR  Doc.  88-15730  Filed  7-11-88;  9:10  am] 

BILtine  CODE  7ll(0-«2-M 

international  TRADE  COMMISSION 
[USITC  SE-88-m 

TIME  AMB  date:  Mon^y,  July  22. 1988  at 
10:00  a.iB. 

place:  Room  101.  500  E  Street,  SW., 
Washington.  DC  20436. 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

1.  Inv.  TA-201-61  (Certain  Knives) — briefing 
and  vote  on  injury. 

CONTACT  PERSON  FOfT  MORE 

INFORMATION:  Kenneth  R.  Mason. 
Secretary.  (202)  252-lOOa 
Kenneth  R.  Mason, 

Secretary. 
July  6. 1988 

[FR  Doc.  88-15731  Filed  7-11-88;  9:10  am) 

BILUNG  CODE  7020-02-M 

INTERNATIONAL  TRADE  COMMISSION 

[USITC  SE-88-15A] 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  53  FR 

24398— dated  June  28, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  ANO  DATE 
OF  THE  MEETING:  3:00  p.m..  Monday.  July 
11. 1988. 

CHANGE  IN  TIME  OF  THE  MEETING:  10:00 
a.m..  Monday.  July  11. 1988. 

In  conformity  with  19  CFR  201.37(b). 
Commissioners  Brunsdale.  Eckes. 
Lodwick.  Rohr.  and  Cass  determined 
that  Commission  business  required  the 
change  in  time  of  the  meeting  on  July  11. 
1988.  and  affirmed  that  no  earlier 
announcement  of  the  change  to  the  time 
was  possible,  and  directed  the  issuance 
of  this  notice  at  the  earliest  practicable 
time.  Commissioner  Liebeler  was  not 
available  to  participate  in  the  decision. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary.  (202)  252-1000. 
Kenneth  R.  Mason. 

Secretary. 

July  6. 1988. 

[FR  Doa  88-15732  Filed  7-11-88;  9:10  am) 

MLLIMG  COOE  TOaO-OZ-M 

NATIONAL  FOUNDATION  ON  THE  ARTS 
AND  HUMANITIES 

AGENCY:  Institute  of  Museum  Services. 
action:  Notice  of  meeting. 


rThis  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-409)  and 
regulations  of  the  Institute  of  Museum 
Services.  45  CFK  1180.84. 

TIME  A  DATE:  10:00  a.m..  Thursday.  July 

21, 1988. 

STATUS:  Open  and  closed. 

ADDRESS:  The  New  England  Aquarium, 

Central  Wharf,  Boston,  Massachusetts, 

02110,  (617)  973-5209. 

FOR  FURTHER  INFORMATION  CONTACT: 

S.  William  Laney,  Executive  Assistant  to 

the  National  Museum  Services  Board, 

Room  510, 1100  Pennsylvania  Avenue. 

NW..  Washington.  DC  20506  (202)  786- 

0536. 

SUPPLEMENTARY  INFORMATION:  The 

National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  II  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Pub.  L  94- 
462.  The  Board  has  responsibility  for  the 
general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  under  this  Title.  Grants  are 
awarded  by  the  Institute  of  Museum 
Services  after  review  by  the  Board. 

The  meeting  of  July  21. 1988  will  be 
open  to  the  public  from  10:00  a.m.  until 
the  closed  session  portion  of  item  V. 
section  C  and  D.  and  open  again  to  the 
public  from  item  V.  section  E  through 
discussion  of  item  VI.  The  meeting  will 
be  closed  to  the  public  for  the  portion 
relating  to  discussion  of  PSP 
applications  in  agenda  item  V,  section  C 
and  pursuant  to  paragraphs  6,  9(B),  and 
other  relevant  provisions  of  subsection 
(c)  of  section  552b  of  Title  5.  United 
States  Code  and  pursuant  to  45  CFR 
1180.88,  because  the  Board  will  consider 
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information  that  may  disclose: 
Information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  privacy; 
and  information  the  disclosure  of  which 
might  significantly  impede 
implementation  of  proposed  agency 
actions  related  to  the  grant  award 
process. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  Services,  Room  510 
1100  Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  (202)  786-0536. 
TDD  (202)  682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

National  Museum  Services  Board 

July  21.  1988  Meeting  Agenda 

I.  Approval  qf  Minutes  of  April  22. 1988 

Meeting. 

II.  Director's  Report. 

III.  Legislative  and  Regulatory  Update. 

IV.  Program  Report. 

A.  Museum  Assessment  Program. 

B.  General  Operating  Support. 

C.  Conservation  Program — ^There  will 
be  a  closed  session  portion  of  this 
agenda  item. 

D.  Professional  Services  Program — 
There  will  be  a  closed  session  portion  of 
this  agenda  item. 

V.  Presentation  of  Reports. 

VI.  Other  Business.  , 


Dated:  )uly  6, 1988. 
Loia  Buike  Shepaid. 
Director. 

Certification  of  Closed  Meeting 

In  accordance  with  section  3(f)(1)  of 
the  Government  in  the  Sushine  Act  (5 
U.S.C.  552b  (c))  and  with  the  applicable 
regulations  of  the  Institute  of  Museum 
Services  (45  CFR  1180.88),  I  hereby 
certify  that  the  portion  of  the  meeting  of 
the  National  Museum  Services  Board 
("Board"),  scheduled  for  July  21, 1988  in 
boston,  Massachusetts,  at  which  the 
Board  will  consider  applications  for 
assistance  from  IMS,  may  properly  be 
closed  to  the  public  on  the  basis  of  the 
exemption  set  forth  in  the  regulations  of 
the  Institute.  45  CFR  Part  1180,  Subpart 
G,  Appendix  A.  paragraph  6. 
Lois  Burke  Shepard. 
Director,  Institute  of  Museum  Services. 
[FR  Doc.  88-15876  Filed  7-11-88;  3:11  pm) 

BHXING  COOe  703»-Ot-M 

SECURrriES  and  exchange  commission 

Agency  Meeting 

"FEDERAL  REOISTER"  CfrATION  OF 
PREVIOUS  announcement:  (53  FR  24399 
June  28. 1988  and  S3  FR  25567  ]uly  7. 
1988). 

STATUS:  Open  meeting. 

place:  450  Fifth  Street.  NW.. 
Washington,  DC. 


DATE  PREVIOUSLY  ANNOUNCED: 

Thursday,  June  23. 1988  and  Friday,  July 

1,1968. 

CHANGES  IN  THE  MEETING:  Deletion. 

The  following  item  was  not 
considered  at  an  open  meeting 
scheduled  for  Thursday,  July  7, 1988.  at 
2:00  p.m. 

Consideration  of  whether  to  authorize  for 
publication  (1)  a  release  adopting 
amendments  to  Regulation  S-X  that  would 
require  accountants'  reports  included  in 
Commission  Tilings  to  t>e  signed  by  an 
independent  accountant  who  within  the  last 
three  years  has  undergone  a  peer  review  of 
its  accounting  and  auditing  practice,  and  (2)  a 
release  publishing  for  comment  proposals  to 
specify  procedures  to  be  used  for  review  an 
accountant's  audit  work  pending  the 
accountant's  compliance  with  peer  review 
requirements  when  the  accountant  first 
becomes  subject  to  the  requirement  due  to 
accepting  a  Commission  registrant  as  a  client 
or  a  current  client  becoming  a  Commission 
registrant.  For  further  information,  please 
contact  John  Heyman  at  (202)  272-2130. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kevin 
Fogarty  at  (202)  272-3195. 
lonathan  G.  Katz. 
Secretary. 
)uly  8. 1968. 

[FR  Doc.  88-15712  Filed  7-11-88;  9K)8  am) 
BILUNO  COOC  SOUMkl-M 


Corrections 


Ttijs  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
publist)ed  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  ttie 
issue. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  tlie  Republic  of 
Turkey 

Correction 

In  notice  document  88-15199  beginning 
on  page  25526  in  the  issue  of  Thursday. 
)uly  7. 1988,  make  the  following 
correction: 

On  page  25527,  in  the  table,  in  the 
entry  opposite  "341",  "325,000"  should 
read  "525,000". 

BILUNG  CODE  1S0S01-O 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  62 

National  Flood  Insurance  Program; 
Assistance  to  Private  Sector  Property 
Insurers 

Correction 

In  rule  document  88-9378  beginning  on 
page  15208  in  the  issue  of  Thursday, 
April  28. 1988.  make  the  following 
correction: 

Appendix  B    (Corrected] 

On  page  15219,  in  the  second  column, 
in  Appendix  B  to  Part  62.  Part  6.  the  17th 
and  18th  lines  should  read  as  follows: 


"—Large/unusual  balance  in  Cash- 
Other  (Receivable  and/or  Payable)." 

BILUNG  CODE  150fr«1-O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  85 

Enforcement  of  Nondiscrimination  on 
the  Basis  of  Handicap  in  Programs  or 
Activities  Conducted  by  the 
Department  of  Health  and  Human 
Services 

Correction 

In  rule  document  88-15382  beginning 
on  page  25595  in  the  issue  of  Friday,  July 
8, 1988,  make  the  following  corrections: 

1.  On  page  25597,  in  the  second 
column,  in  the  fourth  complete 
paragraph,  in  the  ninth  line,  "by"  should 
read  "be". 

2.  On  page  25600,  in  the  third  column, 
in  the  third  complete  paragraph,  in  the 
fourth  line,  "form"  should  read  "for". 

3.  On  page  25607,  in  §  85.61(d),  in  the 
first  line,  "the"  should  read  "and". 

BILUNG  COOE  150SOI-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 

(Docket  No.  84F-0408] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Sucrose  Fatty  Acid 
Esters 

Correction 

In  rule  document  88-13434  beginning 
on  page  22294  in  the  issue  of 
Wednesday,  June  15, 1988,  make  the 
following  correction: 

On  page  22297,  in  the  first  column,  in 
the  first  complete  paragraph,  in  the 
second  line,  "test"  should  read  "text". 

BILUNG  COOE  150S.01-O 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Hyaluronate  Sodium 
Injection 

Correction 

In  rule  document  88-13432  beginning 
on  page  22297  in  the  issue  of 
Wednesday,  June  15, 1988,  make  the 
following  correction: 

On  page  22297,  in  the  third  column, 
after  paragraph  2.,  the  part  heading 
should  read: 

PART  522— IMPLANTA-nON  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

BILUNG  COOE  1S0S.01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  355 

[Docket  No.  80N-0042] 

Anticaries  Drug  Products  for  Over-the- 
Counter  Human  Use;  Tentative  Fmal 
Monograph 

Correction 

In  proposed  rule  document  88-13431 
beginning  on  page  22430  in  the  issue  of 
Wednesday,  June  15, 1988,  make  the 
following  corrections: 

1.  On  page  22442,  in  the  third  column, 
in  the  second  complete  paragraph,  in  the 
ninth  line,  "calories"  should  read 
"caries". 

2.  On  page  22444,  in  the  third  column, 
in  paragraph  14.,  in  the  ninth  line  from 
the  bottom,  after  "Edition  III,"  insert 
"page  271,". 
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§355.70    (Corrected) 

3.  On  page  22447.  in  the  third  column, 
in  S  355.70.  in  the  14th  line,  "or"  should 
read  "on". 

BILLING  COOe  1SO»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adntinistration 
(Docket  No.  88N-0248] 

Drug  Export;  Piatinol  AQ  Injection  1 
mg/1mL(Cisptatin) 

Correction 

In  notice  document  88-15006 
appearing  on  page  25212  in  the  issue  of 
Tuesday.  July  5. 1988.  make  the 
following  corrections: 

In  the  second  column,  in  the  second 
line  of  the  subject  heading,  and  under 
SUMMARY  in  the  last  line,  "ml"  should 
read  "mL". 

MLLNtO  COOE  1S064t-O 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

48  CFR  Parte  1452  and  1480 

Acquisition  Regulations;  Buy  Indian 
Act;  Procedures  for  Contracting 
Pursuant  to  the  Act  of  June  25, 1910 

Correction 

In  proposed  rule  document  88-14583 
beginning  on  page  24738  in  the  issue  of 
Thursday,  June  30, 1988,  make  the 
following  corrections: 

1.  On  page  24738,  in  the  third  column, 
in  the  second  complete  paragraph,  in  the 
second  line,  "public"  was  misspelled. 

2.  On  page  24740,  in  the  second 


column,  in  the  11th  line  from  the  bottom, 
"sure"  should  read  "aware". 
1480.401    (Corrected) 

3.  On  page  24742,  in  the  third  column, 
in  section  1480.401.  in  the  last  line, 
"place"  should  read  "price". 

1480.700    (Corrected) 

4.  On  page  24745,  in  the  first  column, 
section  1480.700(a),  in  the  first  line 
"contracting"  was  misspelled. 

5.  On  the  same  page,  in  the  same 
column,  in  section  1480.700(d).  in  the 
second  line,  "complied"  should  read 
"compiled". 

1480.702    (Corrected) 

6.  On  the  same  page,  in  the  second 
column,  in  section  1480.702(c)(4),  in  the 
first  line.  "Department"  should  read 
"Debarment". 

1480.802  (Corrected) 

7.  On  page  24746.  in  the  second 
column,  in  section  1480.802(b).  in  the 
13th  line,  "materials"  was  misspelled. 

1480.803  (Corrected) 

8.  On  the  same  page,  in  the  same 
column,  in  section  1480.803,  in  the  ninth 
line,  "question"  was  misspelled. 

aiLUNO  CODE  iias-o«4> 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Beneftts 
Administration 

(Application  No.  D-5600) 

Amendmente  to  Prohibited 
Transaction  Exemption  (PTE)  82-87  for 
Transactions  Involving  Certain 
Residentiai  Mortgage  Rnandng 
Arrangemento 

Correction 
In  notice  document  88-14794  beginning 


on  page  24811  in  the  issue  of  Thursday, 
June  30, 1988,  make  the  following 
corrections: 

1.  On  page  24812,  in  the  second 
column,  in  the  ninth  line,  "prohibitions" 
was  misspelled. 

2.  On  page  24813,  in  the  second 
column,  in  the  last  paragraph,  in  the  13th 
line,  "tandem"  was  misspelled. 

3.  On  page  24816,  in  the  second 
column,  in  paragraph  "D",  in  the  21st 
line,  insert  "under"  after  "applicable". 

■LUNS  COOE  tfOMI-O 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parte  192  and  193 

(Docket  No.  PS-M.  Amdts.  191-8. 182-59, 
193-5. 195-39) 

Reporting  Unsafe  Conditions  on  Gas 
and  Haxardous  Liquid  Pipelines  and 
Uquefied  Natural  Gas  Facilities 

Correction 

In  rule  document  88-14758  beginning 
on  page  24942  in  the  issue  of  Friday.  July 
1, 1988,  make  the  following  corrections: 

1.  On  page  24959,  in  the  first  column, 
under  amendatory  instruction  8.  in  the 
section  heading  "5  191.605"  should  read 
"§  192.605". 

2.  On  the  same  page,  in  the  same 
column,  under  amendatory  instruction 
10,  in  the  section  heading  "5  191.2605" 
should  read  "§  193.2605" 

MLLHM  COOE  tSO»-01-0 
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Part  II 

Office  of  Personnel 
Management 

5  CFR  Part  930 

Training  Requirement  for  the  Computer 

Security  Act;  Interim  Regulation 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  930 

Training  Requirement  for  ttie 
Computer  Security  Act 

agency:  Office  of  Personnel 

Management. 

action:  Interim  regulation. 

summary:  This  regulation  implements 
Pub.  L.  100-235,  the  Computer  Security 
Act  of  1987,  which  requires  training  for 
all  employees  responsible  for  the 
management  and  use  of  Federal 
computer  systems  that  process  sensitive 
information.  Under  the  regulation 
agencies  will  be  responsible  for 
identifying  the  employees  to  be  trained 
and  providing  appropriate  training. 
DATES:  Interim  rule  effective  July  13, 
1988.  Submit  written  comments  on  or 
before  September  12, 1988. 
ADDRESSES:  Send  written  comments  to 
Mr.  Harold  Segal,  Chief,  Policy  and 
Oversight  Branch,  Office  of  Training  and 
Development,  Training  and 
Investigations,  Office  of  Personnel 
Management,  P.O.  Box  7230, 
Washington,  DC  20044,  or  deliver  to  1121 
Vermont  Avenue  NW.,  Room  1215, 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Constance  Guitian,  Policy  and 
Oversight  Branch,  (202)  632-9769. 
SUPMCMGNTARV  INFORMATION:  Public 
Law  100-235,  the  "Computer  Security 
Act  of  1987",  requires  mandatory 
periodic  training  for  all  employees 
involved  in  the  management  or  use  of 
Federal  computer  systems  that  contain 
sensitive  information.  In  order  to 
acoomplisb  this  goal  the  law  require* 
the  National  Bureau  of  Standards  (NBS) 
to  develop  guidelines  for  the  training  of 
employees  in  security  awareness  and 
accepted  security  practices.  The  Office 
of  Personnel  Management  (OPM), 
however,  is  required  to  issue  regulations 
for  the  training  within  six  months  (July 
8. 1988)  of  the  passage  of  the  law.  The 
law  further  requires  that  agencies 
initiate  training  within  60  days  of  the 
issuance  of  the  regulation.  This  means 
that  agencies  should  start  their  training 
programs  by  September  8, 1988. 

The  preparation  of  these  regulations 
required  extensive  coordination  with 
NBS.  Pursuant  to  sections  553  (bK3)  and 
(d)(3]  of  title  5  of  the  United  States 
Code,  I  find  that  good  cause  exists  to 
make  this  amendment  effective  in  less 
than  30  days.  The  regulation  is  being 
made  effective  immediately  in  order  to 
meet  a  statutory  deadline.  Even  though 
we  are  issuing  these  regulations  as 


interim  effective  immediately,  we  are 
kivitiogcoaiments  for  a  60-day  period. 
Those  comoients  will  be  given 
consideration  in  the  final  regulations 
which  we  plan  to  issue  within  120  days 
after  the  comment  period.  OPM  has 
worked  with  NBS  in  defining  areas  that 
should  be  included  in  training  activities 
and  these  are  embodied  in  the 
regulation.  The  principal  features  of  the 
regulation  are: 

(1)  The  subject  matter  of  the  training 
should  stress  awareness  of  the  computer 
system's  vulnerabilities  and  risks  and  be 
organized  around  each  agency's 
computer  security  policies,  practices  and 
procedures; 

(2)  Training  is  a  continuing  process; 
and, 

(3)  Refresher  training  must  be 
provided  as  appropriate. 

The  depth  of  coverage  for  each  of  the 
subjects  listed  in  the  regulation  should 
depend  on  the  sensitivity  of  the  data  to 
which  the  employee  has  access  and  the 
employee's  level  of  responsibility  and 
authority  with  respect  to  the 
information.  Each  agency  will  have  to 
decide  the  appropriate  level  of  training 
for  its  employees.  The  agency  may 
include  computer  security  awareness  as 
a  part  of  existing  computer  training, 
management  courses  and  employee 
orientation,  in  addition,  agencies  should 
explore  non-classroom  modes  of 
delivery  of  training  such  as  computer 
assisted  training,  video  tapes, 
workbooks,  job  aids  and  desk  guides. 

The  CongresMonal  Budget  Office 
estimates  that  about  half  of  all 
Govemmenl  eieployees  will  need 
computer  security  training  to  make  them 
aware  of  the  vulnerability  of  sensitive 
information  and  the  risks  of 
unauthorized  use.  Training  for  most  of 
these  employees  will  not  be  technical  in 
nature  but  will  teach  them  how  to 
safeguard  the  information  to  which  they 
have  access.  Although  training  is  of  vital 
importance  to  a  security  program,  it  is 
only  a  part  of  a  larger  information 
management  system.  Agency 
management  needs  to  foster  a  work 
environment  where  information  security 
is  seen  as  critical  to  accomplishing  the 
agency's  mission. 

This  regulation  will  be  issued  in  Part 
930  of  the  Code  of  Federal  Regulations 
and  subsequent  Federal  Personnel 
Manual  guidance  will  be  issued  as  an 
appendix  to  Chapter  410.  The  regulation 
may  be  changed  when  NBS  issues  its 
guidelines.  The  law  allows  the  agency 
head  the  option  to  exempt  the  agency 
from  the  training  requirements  of  the 
guidelines  if  it  is  determined  that  the 
agency  has  an  alternative  training 
program  at  least  as  effective  as  the  one 
described  in  the  guidelines. 


Office  of  Personnel  Management. 

Constance  Homer, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  adds  Subpart  C  to  Part  930 
to  read  as  follows: 

Sotipart  C— Employees  Responsible  for  the 
Management  or  Use  of  Federal  Computer 
Systems 

Sec. 
930JO1 

930.302 
930.303 
930.304 


Training  requirement. 
Initial  training. 
Continuing  training. 
Refresher  training. 


Subpart  C— Employees  Responsible 
for  the  Management  or  Use  of  Federal 
Computer  Systems 

Authority:  40  U.S.C.  759  note. 

{  930.301    Training  requirement. 

(a)  The  head  of  each  agency  shall 
identify  and  provide  training  in 
computer  security,  which  emphasizes  an 
awareness  of  the  vulnerabilities  and 
risks  of  the  systems,  to  all  employees 
responsible  for  the  management  or  use 
of  Federal  computer  systems'  that 
process  sensitive  information.' 

(b)  The  objective  of  the  training  is  to 
provide  employees  an  awareness  of  the 
vulnerabilities  and  risks  of  the  computer 
system.  The  training  should  also  provide 
the  knowledge  and  skills  needed  to 
apply  an  agency's  computer  security 
policies,  practices,  and  procedures. 

(c)  The  training  shall  include  as 
appropriate  agency  computer  security 
practices  and  procedures  for: 

(1)  Meeting  information  security 
objectives; 

(2)  Responsibility  and  accountability; 

(3)  Information  accessibility,  handling, 
and  storage; 

(4)  Physical  and  environmental  hazard 
protection; 

(5)  System  and  data  access  controls; 

(6)  Emergency  and  disaster  situations: 


•  Under  the  italute.  the  term  "Federal  computer 
•yatem":  (A)  meant  a  computer  system  operated  by 
a  Federal  agency  or  by  a  contractor  of  a  Federal 
■fency  or  other  organization  that  processes 
information  (using  a  computer  system)  on  behalf  of 
the  Federal  Government  to  accomplish  a  Federal 
function;  and 

(B|  includes  automatic  data  processing  equipment 
••  that  term  Is  defined  In  section  111(a|(2)  of  the 
Federal  Property  and  Administrative  Services  Act 
011949. 

•  Under  the  statute,  the  term  "sensitive 
information"  means  any  information,  the  loss, 
oiisuse.  or  unauthorized  access  to  or  modification  of 
which  could  adversely  affect  the  national  interest  or 
die  conduct  of  Federal  programs,  or  the  privacy  to 
which  individuals  are  entitled  under  section  5S2a  of 
title  5,  United  States  Code  (the  Privacy  Act),  but 
which  Has  not  been  specifically  authorized  under 
crileha  eelablished  by  an  Executive  order  or  an  Act 
of  Cot^rees  to  be  kept  secret  in  the  intepist  of 

1  defense  or  foreign  policy. 


(7)  Identification  of  threats  and 
vulnerabilities;  and 

(8)  Other  security  related  matters. 

§930.302    Initial  training. 

The  head  of  each  agency  shall  start 
the  initial  required  training  for  all 
employees  responsible  for  the 
management  or  use  of  Federal  computer 
systems  that  process  sensitive 
information  within  60  days  of  the 


effective  date  of  this  regulation.  The 
head  of  the  agency  shall  provide  the 
initial  required  training  to  all  such  new 
employees  within  60  days  of  their 
appointment. 

S  930.303    Continuing  training. 

The  head  of  each  agency  shall  provide 
training  whenever  there  is  a  significant 
change  in  the  agency  information 
security  environment  or  procedures. 


§930.304    Refrestier training. 

Computer  security  awareness 
refresher  training  which  covers,  as 
appropriate,  the  topics  outlined  in 
§  930.301  of  this  part  shall  be  given  as 
frequently  as  determined  necessary  by 
the  agency  based  on  the  sensitivity  of 
the  information. 

[PR  Doc.  68-15659  Filed  7-8-48: 2:52  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  942 

Programs  for  the  Conduct  of  Surface 
Mining  Operations  Within  Each  State; 
Tennessee 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  United  States  Department  of  the 
Interior  (DOI)  proposes  to  amend  its 
regulations  governing  the  Federal 
surface  mining  regulatory  program  in 
Tennessee.  The  amendment  is  being 
proposed  in  response  to  a  petition  for 
rulemaking.  The  effect  of  this  action 
would  be  to  codify  criteria  for 
determining  whether  a  proposed 
revision  to  an  existing  coal  mining 
permit  is  significant.  A  significant 
revision  to  a  permit  involves  public 
notice  and  hearing  requirements. 
DATES:  Written  comments:  OSMRE  will 
accept  written  comments  on  the 
proposed  rule  until  4:00  p.m.  Eastern 
time  on  September  12. 1988. 

Public  hearings:  Upon  request, 
OSMRE  will  hold  a  public  hearing  on 
the  proposed  rule  in  Knoxville, 
Tennessee  on  September  6. 1988  at  9:30 
a.m.  local  time.  OSMRE  will  accept 
requests  for  public  hearings  until  4:00 
p.m.  Eastern  time  on  August  12. 1988. 
Individuals  wishing  to  attend  but  not 
testify  at  any  hearing  should  contact  the 
person  identified  under  "FOR  FURTHER 
INFORMATION  CONTACT"  beforehand  to 
verify  that  the  hearing  will  be  held. 
ADDRESSES:  Written  comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Suite 
500.  530  Gay  Street  SW.,  Knoxville. 
Tennessee,  or  mail  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Administrative  Record. 
530  Gay  Street  SW.,  Knoxville. 
Tennessee  37902. 

Public  hearings:  The  Hyatt  Regency, 
500  Hill  Avenue  SE.,  Knoxville. 
Tennessee. 

Requests  for  public  hearings:  Submit 
requests  orally  or  in  writing  to  the 
person  and  address  specified  under 
"FOR  FURTHER  INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  J.  Hammond  Eve.  Division  of 
Tennessee  Permitting.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
530  Gay  Street  SW.,  Knoxville.  TN 
37902;  Telephone  (615)  673-^349  or  Dr. 
Fred  Block.  Branch  of  Federal  and 


Indian  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240;  Telephone  (202) 
343-1864  (Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rules  should  be  speciHc, 
should  be  confined  to  issues  pertinent  to 
the  proposed  rules,  and  should  explain 
the  reason  for  any  recommended 
change.  Where  possible,  commenters 
should  submit  three  copies  of  their 
comments  (see  "ADDRESSES"). 
Comments  received  after  the  close  of  the 
comment  period  (see  "DATES")  or 
delivered  to  addresses  other  than  those 
listed  above  may  not  necessarily  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  on  request  only.  The 
time,  date  and  address  scheduled  for  the 
hearing  in  Knoxville,  Tennessee  is 
specified  previously  in  this  notice  (see 
"DATES"  and  "ADDRESSES").  Any 
person  interested  in  participating  at  the 
hearing  should  inform  Mr.  Eve  or  Dr. 
Block  (see  "FOR  FURTHER  INFORMATION 
CONTACT")  either  orally  or  in  writing  by 
4:00  p.m.  Eastern  time  August  12. 1988.  If 
no  one  has  contacted  Mr.  Eve  or  Dr. 
Block  to  express  an  interest  in 
participating  in  a  hearing  by  that  date, 
the  hearing  will  not  be  held.  If  only  one 
person  expresses  an  interest,  a  public 
meeting  rather  than  a  hearing  may  be 
held  and  the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  in  attendance  wishing 
to  testify  have  been  heard.  To  assist  the 
transcriber  and  ensure  an  accurate 
record.  OSMRE  requests  that  persons 
who  testify  at  a  hearing  give  the 
transcriber  a  copy  of  their  testimony.  To 
assist  OSMRE  in  preparing  appropriate 
questions.  OSMRE  also  requests  that 
persons  who  plan  to  testify  submit  an 
advance  copy  of  their  testimony  to 
OSMRE,  at  least  two  working  days  prior 
to  any  hearing.  The  testimony  should  be 
submitted  at  the  address  previously 
specified  for  the  submission  of  written 
comments  (see  "ADDRESSES"). 

II.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201 


et  seq.  (SMCRA)  sets  forth  the  general 
statutory  requirements  governing 
surface  coal  mining  operations  and  the 
surface  impacts  of  underground  coal 
mining.  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
has  implemented  by  regulations,  the 
general  requirements  of  SMCRA.  and 
the  requirements  specific  to  the  States 
with  approved  regulatory  programs.  In 
the  case  of  Tennessee,  there  is  no 
approved  State  regulatory  program. 
OSMRE  directly  regulates  the  surface 
coal  mining  operations  in  Tennessee 
through  regulations  contained  in  30  CFR 
Part  942.  This  part  was  promulgated  on 
October  1, 1984  (49  FR  38892).  and 
revised  on  May  29. 1986  (51  FR  19462). 

OSMRE,  through  the  Division  of 
Tennessee  Permitting  (DTP),  has  been 
developing  criteria  for  use  in  Tennessee 
in  determining  whether  a  proposed 
revision  to  an  existing  coal  mining 
permit  is  significant  and  therefore 
subject  to  the  public  notice  and  hearing 
requirements  of  30  CFR  Part  774  as 
incorporated  by  30  CFR  942.774(a).  In 
direct  response  to  draft  guidelines 
developed  by  DTP.  Ms.  Carol  S.  Nickle 
and  Mr.  Mark  Squillace,  representing 
four  organizations  (Environmental 
Policy  Institute,  Legal  Environmental 
Assistance  Foundation,  Illinois  South 
Project  and  Save  Our  Cumberland 
Mountains),  filed  a  petition  for 
rulemaking  on  February  19, 1986. 
Pursuant  to  section  201(g)  of  SMCRA, 
any  person  may  petition  the  Director, 
OSMRE,  "to  initiate  a  proceeding  for  the 
issuance,  amendment,  or  repeal  of  a 
rule."  The  principal  concerns  of  the 
petitioners  are  that  the  DTP  failed  to 
incorporate  all  of  the  petitioners' 
comments  on  earlier  draft  guidelines 
and  that  the  guidelines  are  rules  and  can 
only  be  implemented  by  following  the 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.]. 

OSMRE  published  a  notice  on  March 
5. 1987.  granting  the  petition  for  the 
Federal  program  for  Tennessee  and 
accepting  the  petitioners'  proposed 
criteria  in  principle  (52  FR  6827).  In  the 
decision  on  the  petition  it  was  noted 
that  section  511  of  SMCRA  requires  the 
regulatory  authority  to  establish 
guidelines  for  determining  when  a 
proposed  revision  to  a  permit  is 
significant.  As  the  regulatory  authority 
in  Tennessee.  OSMRE  is  developing 
guidelines  for  use  in  that  State.  OSMRE 
would  not  develop  such  guidelines  for 
States  with  approved  regulatory 
programs,  because  under  30  CFR 
774.13(b)(2)  the  regulatory  authorities  in 
primacy  States  develop  such  guidelines 
to  reflect  their  own  unique 
circumstances  and  interests.  In  granting 
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the  petition,  for  the  Federal  program  in 
Tennessee,  OSMRE  decided  to  provide 
criteria  for  review  of  permit  revision 
applications  in  that  State  by  rule. 


III.  Discussion  of  Proposed  Rule 

Under  the  provisions  of  30  CFR  774.13, 
OSMRE,  as  the  regulatory  authority  for 
surface  coal  mining  and  reclamation 
activities  in  Tennessee,  is  proposing 
criteria  to  determine  when  a  proposed 
permit  revision  is  signiflcant.  These 
criteria  for  significant  revisions  to 
permits,  and  the  public  notice  and 
hearing  requirements  to  which  they  are 
subject  will  both  be  detailed  in  proposed 
amendments  to  30  CFR  942.774. 

Under  the  proposed  amendments, 
OSMRE  would  review  each 
administratively  complete  application 
for  a  permit  revision  to  determine  if  any 
of  the  proposed  revisions  included  in  the 
application  match  the  criteria  proposed 
herein  as  signiHcant  revisions.  Should 
any  one  of  the  proposed  revisions  be 
found  to  be  significant,  the  permit 
application  information  requirements 
and  procedures  of  Subchapter  G, 
including  public  notice,  public 
participation  and  notice  of  decision 
requirements  of  §§  773.13.  773.19(b)  (1) 
and  (3),  and  778.21,  would  be  followed 
for  the  evaluation  of  the  proposed 
revisions  in  that  application. 

OSMRE  has  gained  considerable 
experience  with  significant  revisions  in 
the  review  of  revision  applications 
received  during  the  conduct  of  the 
Federal  Program  for  Tennessee.  This 
experience  together  with  the  comment 
letters  received  pursuant  to  the  June  13, 
1986  Federal  Register  notice  soliciting 
comments  on  this  petition,  and  the 
concerns  rulemaking  expressed  in  the 
petition  itself,  aided  in  identifying  those 
revisions  that  would  constitute 
significant  revisions. 

Section  942.774 

Proposed  §  942.774  would  codify 
criteria  for  determinations  of  significant 
revisions  at  30  CFR  942.774  paragraph 
(c).  Existing  paragraph  (c)  would  be 
redesignated  as  paragraph  (d).  Existing 
paragraph  (b)  contains  material  on  both 
revisions  in  general  and  significant 
revisions.  The  material  on  significant 
revisions  would  be  removed  from 
paragraph  (b)  and  added  to  proposed 
new  paragraph  (c)  which  would 
consolidate  requirements  for  significant 
revisions. 

The  proposed  rule  at  30  CFR 
942.774(b]  would  contain  general 
requirements  for  permit  revisions.  It 
would  provide  that  any  revision  to  the 
approved  mining  or  reclamation  plan 
would  be  subject  to  review  and 
approval  by  the  Office. 


The  proposed  rule  at  30  CFR 
942.774(c)  would  state  that  a  significant 
revision  to  the  mining  or  reclamation 
plan  would  be  subject  to  the  permit 
application  information  requirements 
and  procedures  of  Subchapter  G, 
including  notice,  public  participation, 
and  notice  of  decision  requirements  of 
§§  773.13,  773.19(b)  (1)  and  (3),  and 
778.21,  prior  to  approval  and 
implementation.  Any  proposed  revision 
would  be  considered  significant  if  it 
meets  any  of  the  specific  requirements 
contained  in  §§  942.774(c)(1)  through 
(c)(8). 

The  proposed  rule  at  30  CFR 
942.774(c)(1)  would  provide  that 
revisions  resulting  in  adverse  impacts 
beyond  those  previously  considered, 
that  would  affect  cultural  resources 
listed  on  or  eligible  to  be  listed  on  the 
National  Register  of  Historic  Places, 
would  constitute  a  significant  revision. 

The  proposed  rule  at  30  CFR 
942.774(c)(2)  would  provide  that  any 
changes  to  an  approved  blasting  plan 
which  would  be  likely  to  cause  adverse 
impact  beyond  those  previously 
considered,  to  persons  or  property 
outside  of  the  permit  area,  would 
constitute  a  significant  revision.  A 
proposal  for  a  change  in  the  blasting 
plan  that  expedites  the  reasonable 
course  of  mining  and  which  is  proposed 
only  for  that  purpose,  may  in  and  of 
itself  be  considered  a  non-significant 
revision  if  there  is  no  potential  for  injury 
to  persons  or  damage  to  property 
outside  the  permit  area. 

The  proposed  rule  at  30  CFR 
942.774(c)(3)  would  provide  that  a 
proposed  revision  that  would  result  in 
adverse  impacts  beyond  those 
previously  considered,  affecting  a 
legitimate  water  supply  to  which  the 
requirements  of  30  CFR  816.41(h)  apply, 
would  constitute  a  significant  revision. 
A  proposed  revision  that  is  not 
reasonably  expected  to  impact  a 
legitimate  or  reasonable  water  use  may 
be  considered  non-significant. 

The  proposed  rule  at  30  CFR 
942.774(c)(4)  would  provide  that  a 
proposed  revision  which  would  require 
a  new  or  updated  probable  hydrologic 
consequences  determination  or 
cumulative  hydrologic  impact  analysis 
as  required  under  30  CFR  780.21(f)(4)  or 
780.21(g)(2)  would  be  considered  a 
signiHcant  revision. 

The  proposed  rule  at  30  CFR 
942.774(c)(5)  would  provide  that  a 
proposed  revision  that  requires  a  change 
in  procedures  for  identification, 
disturbance,  or  handling  of  toxic-  or 
acid-forming  materials  different  from 
those  previously  considered,  where  the 
changes  have  the  potential  for  causing 
additional  impacts  not  previously 


considered  (such  as  long-term 
environmental,  public  health  or  safety 
effects  beyond  the  permit  boundary), 
would  be  considered  significant 
revisions.  A  proposed  revision  to 
incorporate  an  equivalent  or  better, 
demonstrated  and  proven  methodology 
for  the  identification,  disturbance,  or 
handling  of  toxic-  or  acid-forming 
materials  from  those  previously 
considered  may  be  considered  non- 
significant. 

The  proposed  rule  at  30  CFR 
942.774(c)(6)  would  provide  that  a 
proposed  revision  which  would  result  in 
adverse  impacts  on  fish,  wildlife  and 
related  environmental  values  beyond 
those  previously  considered,  would  be 
considered  a  signiHcant  revision. 

The  proposed  rule  at  30  CFR 
942.774(c)(7)  would  provide  that  a 
proposed  revision  which  provides  for 
the  addition  of  a  coal  processing  facility 
or  any  permanent  support  facility,  where 
the  addition  of  the  facility  would  cause 
impacts  not  previously  considered, 
would  be  considered  as  a  significant 
revision,  except  for  a  coal  processing 
facility  used  exclusively  for  crushing 
and  screening.  The  addition  of  coal 
processing  facilities,  such  as  a  wash 
plant,  which  have  the  potential  effect  of 
concentrating  toxic  materials  from  the 
coal  in  the  form  of  coarse  refuse  which 
must  be  disposed  of  by  proper  means 
would  be  considered  a  significant 
revision.  The  addition  of  a  temporary 
crusher,  screener,  or  similar  non- 
permanent  facility  which  does  not 
concentrate  coal  wastes  and  that 
expedites  the  reasonable  course  of 
mining  may  be  considered  a  non- 
significant revision. 

The  proposed  rule  at  30  CFR 
942.774(c)(8)  would  provide  that  a 
revision  would  be  considered  significant 
if  it  involves  a  change  in  the  postmining 
land  use  to  a  residential,  industrial/ 
commercial,  recreation  or  developed 
water  resources  land  use,  as  defined  in 
30  CFR  701.5:  except  that  a  change  to  a 
developed  water  resource  not  meeting 
the  size  criteria  of  the  Mine  Safety  and 
Health  Administration  (MSHA) 
standards  at  30  CFR  77.216(a)  need  not 
be  considered  a  significant  revision. 

Consideration  of  a  proposed  revision 
to  an  existing  permit  is  not  to  be 
confused  with  incidental  boundary 
revisions.  Under  30  CFR  774.13(d)  the 
only  extensions  allowed  in  the  size  of  a 
permit  area  without  requiring  a  new 
permit  are  incidental  boundary 
revisions.  Any  other  extensions  to  the 
area  covered  by  a  permit  are  not 
considered  revisions,  and  must  be  made 
by  application  for  a  new  permit. 
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IV.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DO!  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17. 1981)  and  certiRes  that  it 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  5  U.S.C.  801  et  seq.  The  rule  would 
affect  a  relatively  small  number  of 
surface  coal  mining  operations.  The  rule 
does  not  distinguish  between  small  and 
large  entities.  The  economic  effects  of 
the  proposed  rule  are  estimated  to  be 
minor  and  no  incremental  economic 
effects  are  anticipated  as  a  result  of  the 
rule. 

National  Environmental  Policy  Act 

Section  702(d)  of  the  Surface  Mining 
Control  and  Reclamation  Act  provides 
that  promulgation  of  a  Federal  program 
shall  not  constitute  a  major  Federal 
action  under  tlie  National 
Environmental  Micy  Act.  42  U.S.C 
4332.  Thus,  no  environmental 
assessment  is  required  for  this 
rulemaking. 

Author 

The  principal  authors  of  this  rule  are 
Mr.  J.  Hammond  Eve.  Division  of 
Tennessee  Permitting.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
530  Gay  Street.  SW..  Knoxville.  TN 
37902;  Telephone  (615)  673-4349.  and  Dr. 
Fred  Block.  Branch  of  Federal  and 
Indian  Programs.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Avenue.  NW.. 


Washington.  DC  20240;  Telephone:  (202) 
343-4553. 

List  of  Subjects  in  30  CFR  Part  942 

Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

Accordingly.  30  CFR  Part  942  is 
proposed  to  be  amended  to  read  as 
follows: 

Dated:  )une  21. 19S8. 
|.  Sievan  Grilas, 

Assistant  Secretary— Land  and  Minerala 
Management 

PART  942— TENNESSEE 

1.  The  authority  citation  for  Part  942 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended;  and  Pub.  L 100-34. 

2.  Section  942.774.  is  amended  by 
revising  paragraph  (b)  redesignating 
paragraph  (c)  as  paragraph  (d).  and 
adding  new  paragraph  (c)  to  read  as 
follows: 

S  942.774    Revlalon;  rwwMi:  and  transfer, 
asstgninent  or  sale  of  psmiM  rights. 

(b)  Any  revision  to  the  approved 
mining  or  reclaoMtion  pkn  will  be 
subject  to  review  and  approval  by  the 
Office. 

(c)  A  significant  revision  to  the  mining 
or  reclamation  plan  will  be  subject  to 
the  permit  application  information 
requirements  and  procedures  of 
Subchapter  G.  including  notice,  public 
participation,  and  notice  of  decision 
requirement  of  55  773.13,  773.19(b)  (1) 
and  (3).  and  778.21.  prior  to  approval 
and  implementation.  The  Office  will 
consider  any  proposed  revision  to  be 
significant  if  it: 

(1)  Will  result  in  adverse  impacts 
beyond  those  previously  considered, 
affecting  cultural  resources  listed  on,  or 


eligible  to  be  listed  on,  the  National 
Register  of  Historic  Places; 

(2)  Involves  changes  to  the  blasting 
plan  that  will  be  likely  to  cause  adverse 
impacts  beyond  those  previously 
considered,  to  persons  or  property 
outside  of  the  permit  area; 

(3)  Will  result  in  adverse  impacts 
beyond  those  previously  considered, 
affecting  a  legitimate  water  supply  to 
which  the  requirements  of  30  CFR 
816.41(h)  apply; 

(4)  Will  cause  a  new  or  updated 
probably  hydrologic  consequence 
determination  or  cumulative  hydrologic 
impact  analysis  to  be  required  under  30 
CFR  780.21(f)(4)  or  780.21(g)(2)  as  a  a 
result  of  an  increase  in  impacts; 

(5)  Requires  a  change  in  the 
identification,  disturbance,  or  handling 
of  toxic-  or  acid-forming  materials 
different  from  those  previously 
considered,  where  the  changes  have  the 
potential  for  causing  additional  impacts 
not  previoiusly  considered; 

(6)  Will  result  in  adverse  impacts  on 
fish,  wildlife  and  related  environmental 
values  beyond  those  previously 
considered; 

(7)  Includes  the  proposed  addition  of  a 
coal  processing  facility,  or  any 
permanent  support  facility,  where  the 
addition  of  the  facility  will  cause 
impacts  not  previously  considered, 
except  that  the  addition  of  a  temporary 
coal  processing  facility  used  exclusively 
for  crushing  and  screening  shall  not  be 
considered  a  significant  revision;  or 

(8)  Involves  a  change  in  the 
postmining  land  use  to  a  residential, 
industrial/commercial,  recreation  or 
developed  water  resources  land  use.  as 
defmed  in  30  CFR  701.5;  except  that,  a 
change  to  a  developed  water  resource 
not  meeting  the  size  criteria  of 

5  77.216(a)  of  this  title  need  not  be 
considered  a  significant  revision. 

(PR  Doc  88-15672  Filed  7-12-.88;  8:45  amj 

■aiJNOCOOC  4310-«6-M 


Wednesday 
July  13,  1988 


Part  IV 


Department  of  the 


UMI 


Office  of  Surface  Mining  Reclamation  and 
Enforcement 

30  CFR  Part  905 

Surface  Coal  Mining  and  Reclamation 
Operations  Under  a  Federal  Program  for 
California;  Final  Rule 
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DEPARTMDIT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  905 

Surface  Coal  Mining  and  Reclamation 
Operations  Under  a  Federal  Program 
for  California 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnoii;  Final  rule.  

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  Department  of  the  Interior  (DOI) 
promulgates  a  Federal  program  to 
regulate  coal  exploration  and  surface 
coal  mining  and  reclamation  operations 
on  non-Federal  and  non-Indian  lands  in 
the  State  of  California.  This  includes 
surface  effects  of  underground  coal 
mining.  This  program  is  necessary  in 
order  to  regulate  surface  coal  mining 
activities  in  the  absence  of  a  State 
program. 

EFFECnVE  date:  August  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  Hagen,  Director,  Albuquerque 
Field  Office.  OSMRE.  625  Silver  Avenue 
SW.,  Suite  310,  Albuquerque,  New 
Mexico  87102;  Telephone:  (505)  766- 
1486. 
SUPPLEMENTARY  INFORMATION: 

I.  Federal  Programs  Generally 

II.  California  Federal  Program 

A.  Background 

B.  Content  and  Organization  of  the 
Program 

C.  Detailed  Discussion 

D.  Response  to  Comments 

III.  Procedural  Matters 

I.  Federal  Programs  Generally 

The  Surface  Mining  Control  and 
ReclamaUon  Act  of  1977  (SMCRA).  30 
U.S.C.  1201  et  seq..  established  a 
nationwide  program  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations.  To  provide  a  consistent 
regulatory  frameworlc  for  this 
nationwide  program,  section  501(b)  of 
SMCRA  requires  the  Secretary  of  the 
Interior  (the  Secretary)  to  promulgate  a 
permanent  regulatory  program.  The 
permanent  program  regulations  are 
grouped  in  30  CFR  Chapter  VII.  These 
regulations  include  performance 
standards  for  surface  coal  mining  and 
reclamation  operations  (Subchapter  K) 
and  procedures  for  establishing  State 
and  Federal  programs  (Subchapter  C). 

Pursuant  to  section  503  of  SMCRA.  a 
State  program  may  be  established  that, 
with  certain  exceptions,  gives  a  State 
exclusive  jurisdiction  over  the  regulation 
of  surface  coal  mining  and  reclamation 
operations  within  its  borders.  Where  a 


State  does  not  establish  a  State 
program,  section  504  of  SMCRA  requires 
the  Secretary  to  establish  a  Federal 
program  for  that  State.  Standards  and 
procedures  that  govern  Federal 
programs  and  their  promulgation  appear 
in  Subchapter  C  at  30  CFR  Part  736. 

Once  the  decision  is  made  that  a 
Federal  program  is  necessary  for  a 
State,  the  Secretary  must  make  several 
determinations  before  promulgating  a 
program.  Section  504(a)  of  SMCRA  and 
30  CFR  736.22(a)(1)  require  that  Uie 
Secretary  take  into  consideration  the 
nature  of  the  State's  soils,  topography, 
climate,  and  biological,  chemical, 
geological,  hydrological,  agronomic,  and 
other  relevant  physical  conditions. 
Section  505(b)  of  SMCRA  provides  tiiat 
if  a  State  has  more  stringent  land  use 
and  environmental  protection  laws  or 
regulations,  they  shall  not  be  construed 
to  be  inconsistent  with  SMCRA  or  the 
Secretary's  regulations.  The  Secretary 
believes  that  the  requirements  of  section 
50S(b)  of  SMCRA  can  best  be  met  by 
identifying  any  State  laws  and 
regulations  that  may  impose  more 
stringent  environmental  controls  and  by 
listing  them  in  the  Federal  program.  If 
the  State's  laws  or  regulations  establish 
more  stringent  standards  than  those  of 
SMCRA  or  the  Secretary's  regulations, 
or  if  the  State  regulates  any  aspect  of 
the  environment  that  neither  SMCRA 
nor  the  Secretary's  regulations  protect, 
the  Secretary  would  then  specifically 
preserve  those  State  standards  in  the 
Federal  program  and  any  permits  issued 
pursuant  thereto. 

Section  504(g)  of  SMCRA  specifies 
that  any  State  statutes  or  regulations 
that  regulate  surface  mining  and 
reclamation  operations  are  to  be 
identified  by  the  Secretary  and  will  be 
superseded  and  preempted  by  the 
Federal  program  to  the  extent  that  they 
interfere  with  the  achievement  of  the 
purposes  and  requirements  of  SMCRA 
and  the  Federal  program.  This  provision 
is  reinforced  by  section  505(a)  of 
SMCRA,  which  states  that  only 
inconsistent  State  laws  shall  be 
superseded  by  any  provision  of  SMCRA 
or  regulation.  Thus,  State  statutes  and 
rules  regulating  the  same  activities  as 
those  covered  by  the  Federal  law  and 
regulations  and  that  do  not  provide  as 
much  protection  as  do  the  Federal  law 
and  regulations  are  considered  to 
interfere  with  the  achievement  of  the 
purposes  and  requirements  of  SMCRA. 
Accordingly,  they  must  be  identified  and 
preempted. 

Finally,  a  Federal  program,  according 
to  section  504(h)  of  SMCRA,  must 
include  a  process  for  coordinating  the 
review  and  issuance  of  surface  mining 
permits  with  other  Federal  or  State 


permits  applicable  to  the  proposed 
operation.  The  Federal  statutes  for 
which  compliance  must  be  coordinated 
in  the  issuance  of  a  surface  mining 
permit  are  set  out  in  30  CFR  736.22(c). 
State  statutes  for  which  a  permit  is 
required  must  be  identified  in  the 
process  of  promulgating  a  Federal 
program,  and  the  Federal  program  must 
provide  for  coordination  with  the  permit 
review  and  issuance  procedures.  To  the 
degree  practicable.  OSMRE  will 
coordinate  coal  mining  permit 
requirements  with  State  agencies  to 
avoid  unnecessary  duplication. 

Federal  programs  are  based  on  the 
Secretary's  permanent  program 
regulations,  30  CFR  Subchapters  A.  F,  G, 
H.  J.  K.  L  and  M.  The  permanent 
program  regulations  implement  five 
essential  aspects  of  the  surface  coal 
mining  regulatory  program:  permitting, 
performance  standards,  designation  of 
lands  as  unsuitable  for  mining,  bonding 
and  inspection  and  enforcement.  These 
rules  form  the  benchmark  for  State  and 
Federal  regulatory  programs. 

The  permanent  program  rules  refer  to 
the  "regulatory  authority."  which,  under 
a  Federal  program,  is  the  Secretary.  The 
Secretary  has  delegated  all  of  his 
authority  under  SMCRA  to  the  Assistant 
Secretary-Land  and  Minerals 
Management  (Secretarial  Order  Nos. 
3013  and  3099  of  November  9. 1977  and 
December  22, 1983  respectively).  With 
hmited  exceptions,  the  Assistant 
Secretary  has  in  turn  redelegated  all  of 
this  authority  under  SMCRA  to  the 
Director.  OSMRE,  Uirough  the  DOI 
Departmental  Manual  (216  DM  1, 
November  9. 1977).  Thus,  the  Director, 
OSMRE.  is  the  official  directly 
responsible  for  the  implementation  of  a 
Federal  regulatory  program. 

The  parts  of  the  permanent  regulatory 
program  rules  that  must  be  included  in  a 
Federal  program  are  listed  in  30  CFR 
736.22(b).  They  include  the  general 
requirements  and  definitions  (Parts  700 
and  701).  the  exemption  for  coal 
extraction  incident  to  government- 
financed  highway  or  other  construction 
(Part  707),  the  designation  of  lands  as 
unsuitable  for  surface  mining  (Parts  761. 
762  and  764),  permits  and  permit 
applications  (Subchapter  G). 
reclamation  bonding  (Subchapter  J), 
performance  standards  (Subchapter  K). 
inspection  and  enforcement  (Parts  842. 
843  and  845)  and  blaster  training  and 
certification  (Subchapter  M). 

To  take  full  advantage  of  the  existing 
permanent  program  regulations  while 
avoiding  unnecessary  repetition,  most  of 
the  rules  that  make  up  each  Federal 
program  do  not  themselves  set  out 
detailed  requirements,  but  instead  cross- 
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reference  a  corresponding  part  in  the 
permanent  program.  In  situations  where 
a  cross-refcffence  to  the  permanent 
program  does  not  meet  the  needs  of  a 
particular  State,  the  Federal  program 
rule  for  that  State  also  includes  an 
additional  paragraph  or  paragraphs  with 
appropriate  detailed  requirements.  For 
example,  the  Federal  program  for 
California  will  be  codified  at  30  CFR 
Part  905.  The  general  requirements  for 
permits  and  permit  applications. 
S  905.773.  in  paragraph  (a)  cross- 
references  the  corresponding  Part  773  of 
the  permanent  program  regulations.  In 
addition,  paragraphs  (d)  through  (g) 
provide  State-specific  permit  application 
review  procedures. 

One  effect  of  this  cross-referencing 
from  the  Federal  program  to  the 
permanent  program  is  that  whenever  a 
permanent  program  rule  is  revised,  each 
Federal  program  rule  that  cross- 
references  that  particular  permanent 
program  rule  is  similarly  revised.  The 
notice  of  proposed  rulemaking  to  revise 
the  permanent  program  rule  would 
invite  comments  not  only  on  the 
proposed  rule  generally,  but  also  on  how 
the  change  might  affect  a  particular 
Federal  prograoL  If  certain  changes  are 
needed  for  a  Federal  program,  then  a 
separate  provision  would  be  added  to 
the  Federal  program  rule  that  is  the 
counterpart  of  the  permanent  program 
rule. 

Several  provisions  of  the  permanent 
program  rules  already  apply  to  all 
Federal  programs  because  they  were 
promulgated  for  application  to  all 
regulatory  programs  and  therefore  need 
not  be  croes-referenced.  These 
provisions  are  30  CFR  Chapter  VII. 
Subchapter  P — ^Protection  of  Employees, 
Part  706 — RestrictioRS  on  Financial 
Interests  of  Federal  Employees.  Part 
789— Petition  Process  for  Designation  of 
Federal  Lands  Unsuitable  for  Surface 
Coal  Mining.  Subchapter  D — ^Federal 
Lands  Program  and  Part  965 — 
Certification  of  Blasters  in  Federal 
Program  States  and  on  Indian  Lands. 

II.  Califoraia  Federal  Prograin 

A.  Background 

On  July  28. 1982.  OSMRE  published  a 
proposed  Federal  program  for  California 
to  regulate  coal  exploration  and  surface 
coal  mining  and  reclamation  operations 
on  non-Federal  and  non-Indian  lands  in 
that  State  (47  FR  32686).  On  August  12. 
1982.  OSMRE  postponed  the  scheduled 
public  hearing  and  extended  the 
comment  period  indennitely  (47  FR 
35011).  During  the  comment  period. 
OSMRE  was  informed  by  the  California 


Division  of  Mines  and  Geology  that  all 
known  coal  deposits  in  California  were 
too  small  and  of  too  poor  quaUty  for 
commercial  recovery  in  the  foreseeable 
future. 

As  a  result  of  California's  comments. 
it  was  determined  that  develc^nnent  of 
the  State's  known  coal  reserves  on  non- 
Federal  and  non-Indian  lands  was 
extremely  unlikely  and  that  a  regulatory 
program  was  not  needed.  Publication  of 
this  determination  was  made  in  the  May 
10, 1983,  Federal  Re^ster  (48  FR  20939). 
The  notice  also  provided  that,  *^hould 
information  come  to  light  which 
indicates  an  increased  likelihood  of  coal 
exploration  or  surface  coal  mining  on 
non-Federal  and  non-Indian  lands 
within  the  State,  promulgation  of  the 
required  program  will  be  reinitiated  by 
subsequent  rulemaking  notice." 

Subsequent  information  available  to 
OSMRE  indicated  that  coal  exploration 
and  coal  surface  mining  operaticms  do 
exist  in  die  State,  and  OSMRE 
determined  it  was  necessary  to 
promulgate  a  Federal  program  for  the 
State  of  California.  Therefore,  on 
October  22, 1987.  OSIARE  published  a 
proposed  Federal  program  for  California 
in  the  Federal  Register  (52  FR  39594). 
The  proposal  was  consistent  with  the 
previous  proposed  rulemaking  of  July  28, 
1982  (47  FR  32690}  alOiough  some 
modiHcations  were  made  to  take  into 
account  revisions  0^4RE  had  made  to 
its  permanent  program  rules  since  that 
date.  The  notice  announced  a  TO-day 
comment  period  ending  on  December  31, 
1987,  and  a  public  hearing  on  December 
24. 1967.  in  Sacramento.  Cahfomia. 
Shortly  afterward,  OSMRE  extended  die 
comment  period  to  January  21. 1968.  and 
rescheduled  the  public  hearing  for 
January  14, 1988  to  avoid  conflict  with 
the  holiday  season  (52  FR  44918. 
November  23. 1987). 

Section  504(a)  of  SMCRA  and  30  CFR 
736.22(a)(1)  require  that  each  Federal 
program  consider  the  nature  of  the 
State's  soils.  Xopognphy,  climate,  and 
biological,  chemical,  geological, 
hydrological,  agronomic,  and  other 
relevant  physical  conditions.  Section 
505(b)  of  SMCRA  provides  that  if  a  State 
has  more  stringent  land  use  and 
environmental  protection  laws  or 
regulations,  they  shall  not  be  construed 
to  be  inconsistent  with  SMCRA  or  the 
Secretary's  regulations.  Section  504(g)  of 
SMCRA  specifies  that  any  State  statutes 
or  regulations  that  regulate  surface  coal 
mining  and  reclamation  operations  are 
to  be  identiHed  by  the  Secretary  and 
will  be  superseded  and  preempted  by 
the  Federal  program  to  the  extent  that 


they  interefere  with  the  achievement  of 
the  purposes  and  requirements  of 
SMCRA  and  the  Federal  program. 

OSMRE  reviewed  California  statutes 
to  determine  which  ones  provide 
regulatory  requirements  for  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  as  deBned  by 
SMCRA.  and  to  identify  provisions  that 
might  be  either  more  stringent  than  or 
inconsistent  with  the  requirements  of 
SMCRA.  The  more  stringent 
requirements,  whether  State  or  Federal, 
have  been  adopted  for  this  program. 
Section  905.700(e)  lists  the  State  statutes 
that  set  more  stringent  controls  and  for 
which  compliance  is  required  in  the 
surface  coal  mining  and  reclamation 
operation.  Although  OSMRE  has  made  a 
comprehensive  search  of  California  law, 
the  list  in  §  905.700(e)  may  not  be 
complete.  OSMRE  does  not  intend  an 
omission  to  mean  that  a  permittee  does 
not  have  to  meet  those  obligations  under 
State  law.  To  the  contrary,  any  relevant 
State  law  not  superseded  by  these  rules 
must  be  compli^  with  by  permittees 
and  permit  applicants. 

Determining  whether  State  statutes 
are  more  stringent  than  the  Federal 
regulations  will  often  require  a  case-by- 
case  analysis,  the  result  of  which  cannot 
be  predetermined.  Citation  in  the 
program  of  State  statutes  with  which 
compliance  is  required  is  not  meant  as 
an  adoption  of  those  State  statutes  for 
purposes  of  enforcemwit  by  O^IRR 
Citation  of  such  statutes  is  instead 
intended  as  an  aid  to  persons  who  must 
comply  with  both  the  Federal  program 
requirements  and  State  statutes. 

OSMRE  has  primarily  dted  statutes, 
and  has  minimized  citations  to  the 
California  Administrative  Code,  in  the 
various  parts  of  the  California  Federal 
program.  This  is  because  State 
regulations  can  readily  change  and 
OSMRE's  incorporation  of  these 
changes  would  necessarily  lag  behind 
them.  However,  if  an  operator  must 
comply  with  a  State  statute,  the  operator 
must  also  comply  with  the  State 
regulations  that  implement  the  statute. 

In  accordance  with  30  CFR  736.23, 
09^4RE  has  identified  the  California 
statutes  cited  at  i  905.700(0  as 
inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  program  and 
thus  superseded  by  the  Federal  program 
to  the  extent  they  relate  to  coal 
exploration  or  surface  coal  mining  and 
reclamation  operations  subject  to 
regulation  under  SMCRA.  Permittees 
will  be  required  to  conduct  surface  coal 
mining  activities  in  compliance  with  all 
other  existing  State  statutes  and 
regulations. 
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Section  504(h)  of  SMCRA  requires  that 
each  Federal  program  include  a  process 
for  coordinating  the  review  and  issuance 
of  surface  mining  permits  with  other 
Federal  or  State  permits  applicable  to 
the  proposed  operation.  OSMRE  will 
coordinate  permit  requirements  with 
State  agencies  to  the  degree  practicable 
to  avoid  unnecessary  duplication.  The 
California  Department  of  Conservation. 
Division  of  Mines  and  Geology,  has 
statutory  responsibility  for 
administering  and  enforcing  the  laws 
and  rules  pertaining  to  surface  mining. 

OSMRE  has  concluded  that  this 
responsibility  interferes  with  the 
achievement  of  the  purposes  of  the 
Federal  program.  Therefore,  after  the 
effective  date  of  the  Federal  program, 
the  California  statutes  cited  in 
S  905.700(f]  will  no  longer  be  applicable 
to  the  regulation  of  coal  exploration, 
surface  coal  mining  operations  or  the 
reclamation  of  surface  coal  mined  lands 
in  the  State  of  California  except  insofar 
as  they  are  as  stringent  as  or  more 
stringent  than  the  Federal  provisions. 

The  Federal  statutes  for  which 
compliance  must  be  coordinated  in  the 
issuance  of  a  surface  mining  permit  are 
set  out  in  30  CFR  736.22(c).  Federal  and 
State  statutes  for  which  a  permit  is 
required  are  identified  in  i  905.773(b). 
The  California  Federal  program 
provides  for  coordination  with  these 
permit  review  and  issuance  procedures 
by  stipulating  that  no  person  may 
conduct  coal  exploration  or  surface  coal 
mining  operations  without  first 
obtaining  all  other  necessary  permits 
from  the  State  in  §  905.773(c). 

B.  Content  and  Organization  of  the 
Program 

The  content  and  organization  of  the 
Federal  program  for  California  follows 
the  permanent  program  regulations.  As 
discussed  above,  however,  instead  of 
the  full  text  appearing,  each  section 
includes  only  a  reference  to  the 
pertinent  permanent  program  regulation 
part.  Sections  905.700  (e)  and  (f)  set  out 
more  stringent  and  inconsistent  State 
statutes  and  regulations  respectively.  A 
separate  paragraph  has  been  added 
under  any  section  where  there  are 
deviations  from  the  Federal  permanent 
program  regulation  for  the  California 
Federal  program.  These  paragraphs  will 
generally  be  found  in  a  subsection  (b). 

The  content  and  organization  of  the 
Federal  program  for  California  is  based 
on  the  following  provisions  of  the 
Federal  permanent  program  regulations. 
30  CFR  Chapter  VII: 


Subchapter  A — General 

Subchapter  F — Areas  Unsuitable  for 

Mining 

Subchapter  G — Surface  Coal  Mining  and 

Reclamation  Operations  Permits  and 

Coal  Exploration  Systems  Under 

Regulatory  Programs 

Subchapter  H — Small  Operator 

Assistance 

Subchapter  | — Bonding  and  Insurance 

Requirements  for  Surface  Coal  Mining 

and  Reclamation  Operations 

Subchapter  K — Permanent  Program 

Performance  Standards 

Subchapter  L— Permanent  Program 

Inspection  and  Enforcement  Procedures 

Part  955 — CertiHcation  of  Blasters  in 
Federal  Program  States  and  on  Indian 
Lands 

Technical  literature  cited  by  OSMRE 
in  the  preambles  to  the  permanent 
regulatory  program  and  subsequent 
rulemaking  notices  revising  those  rules 
was  relied  upon  in  developing  the 
California  Federal  program.  The  reader 
is  referred  to  those  preambles  for  a 
discussion  of  the  basis  and  purpose  of 
the  permanent  program  rules  proposed 
to  be  referenced  in  the  California 
program  without  substantive  change. 

Tne  numbering  system  of  the 
permanent  program  regulations  has 
been  incorporated  into  the  numbering 
system  for  the  proposed  California 
Federal  program.  Subchapter  T  in  30 
CFR  Chapter  VII  has  been  established  to 
include  regulatory  programs  by  State  in 
alphabetical  order.  Each  State  is 
assigned  a  part  number;  the  regulatory 
program  for  California  is  assigned  Part 
905.  Program  elements  have  been 
categorized  under  headings  similar  to 
the  subchapter  titles  of  the  permanent 
program  in  30  CFR  Chapter  VIL 

C.  Detailed  Discussion 

General— Section  905.700  contains  six 
subsections.  The  first  four,  subsections 
905.700  (a),  (b),  (c)  and  (d).  contain 
general  statements  on  the  scope  and 
applicability  of  the  program.  Section 
905.700(e)  lists  California  State  laws  that 
have  been  identified  as  having 
provisions  that  regulate  activities 
involved  in  surface  coal  mining 
operations  and  are  more  stringent  than 
SMCRA  and  the  Secretary's  regulations. 
The  second  sentence  of  the  subsection 
provides  for  an  instance  when  a 
provision  of  one  of  the  listed  State  laws 
establishes  less  environmental 
protection  than  does  the  Federal 
program,  and  the  operator  is  placed  in  a 
situation  of  complying  with  one  and 
violating  the  other.  Section  905.700(f) 
identifies  the  California  State  laws 
interfering  with  the  achievement  of  the 
purposes  of  SMCRA  and  Federal 


regulations  and,  therefore,  being 
preempted  and  superseded  by  this 
Federal  program  insofar  as  they  pertain 
to  surface  coal  mining.  The  subsection 
also  allows  preemption  of  other  State 
laws  in  an  instance  where  the  Federal 
act  or  regulations  set  more  stringent 
standards  than  an  unpreempted  State 
law. 

Sections  905.701  through  905.707 
establish  the  same  provisions,  where 
applicable,  as  30  CFR  Chapter  VII, 
Subchapter  A,  General.  Section 
905.701(a)  contains  all  applicable 
general  requirements,  including  the 
definitions  in  30  CFR  700.5  and  701.5. 
Subsection  (b)  makes  clear  that 
beginning  on  the  effective  date  of  this 
program  and  continuing  until  an 
operation  has  a  permanent  program 
permit  issued  by  OSMRE,  compliance 
with  the  initial  program  standards  in  30 
CFR  Chapter  VII.  Subchapter  B  is 
required.  Section  S02(c)  of  SMCRA 
provides  that  all  surface  coal  mining 
operations  on  lands  on  which  such 
operations  are  regulated  by  a  State  shall 
comply  with  the  initial  program 
standards  until  a  permanent  program 
permit  is  issued.  Paragraph  (c)  provides 
that  records  required  by  30  CFR  700.14 
to  be  made  available  locally  to  the 
public  shall  be  retained  at  the  OSMRE 
Albuquerque  Field  Office.  Section 
905.707  establishes  the  same 
requirements  as  30  CFR  Part  707. 
Exemption  for  Coal  Extraction  Incident 
to  Government-Financed  Highway  or 
Other  Construction. 

Areas  Designated  Unsuitable  for 
Mining— Sections  905.761  through 
905.764  establish  the  same  provisions, 
where  applicable,  as  30  CFR  Chapter 
VII,  Subchapter  F,  Areas  Unsuitable  for 
Mining.  However,  30  CFR  736.15(b)(1) 
provides  that  the  procedures  and  criteria 
for  designating  lands  unsuitable  shall  be 
implemented  one  year  after  a  Federal 
program  is  made  effective  for  a  State. 
Therefore,  t  905.764  provides  that  Part 
764  shall  apply  beginning  one  year  after 
the  effective  date  of  the  California 
program.  No  separate  section  for 
Federal  lands  is  included  because  30 
CFR  Part  769  is  directly  applicable  and 
need  not  be  made  a  part  of  a  Federal 
program  for  a  State. 

Permits  and  Coal  Exploration 
Approvals— Sections  905.772  through 
905.785  establish  the  same  provisions, 
where  applicable,  as  30  CFR  Chapter 
VII.  Subchapter  G.  Surface  Coal  Mining 
and  Reclamation  Operations  Permits 
and  Coal  Exploration  Systems  under 
Regulatory  Programs.  The  following 
amplifications  have  been  made: 

For  exploration  applications  where  30 
CFR  772.12  applies.  §  905.772(b)  requires 


publication  by  the  applicant  of  puUic 
notice  of  the  Hling  upon  submission  of 
an  administratively  complete 
application.  Section  90S.772(c)  allows 
ten  days  after  publication  of  the  public 
notice  for  persons  adversely  affected  to 
file  written  comments.  Section 
905.772(d)  requires  the  regulatory 
authority  to  act  upon  a  complete 
exploration  application  and  any  Kvritten 
comments  within  15  days  from  the  close 
of  the  comment  period. 

In  S  905.773.  Requirements  for  permits 
and  permit  processing.  subsectioD  (b) 
has  been  added  to  list  Federal  laws  and 
corresponding  or  relevant  State  laws 
that  need  to  be  coordinated  by  OSMRE 
in  order  to  prevent  or  minimize 
duplication  of  effort  with  California. 
Section  g05.773(c)  has  been  added  that 
contains  the  stipulation  that  no  person 
may  conduct  coal  exploration  or  surface 
coal  mining  and  reclamation  operations 
without  ffrst  obtaining  all  other 
necessary  permit*  froum  the  State  and 
lists  State  laws  with  which  the 
Secretary  will  endeavor  to  coordinate 
when  issuing  a  surface  mining  permit 
under  this  Federal  program. 

In  addition  to  the  requirements  under 
the  permanent  frogrsm  rules,  other 
provisions  are  added  for  permit  review. 
More  detail  is  necessary  when  OSMRE 
is  the  regulatory  authority  in  order  to 
provide  direction  to  the  permit 
applicant  Section  905.773(d)  estaUishes 
specific  permit  application  review 
procedures.  This  is  necessary  to  dispose 
of  grossly  deficient  applications  eariy  in 
processing,  to  provide  a  procedure  for 
obtaining  additional  information,  and  to 
indicate  the  procedure  for 
determinations  of  completeness.  Section 
905.773(e)  allows  OSMRE  to  require  an 
applicant  to  submit  sopplemenUd 
information  to  ensure  compliance  with 
applicable  Federal  laws  and  regulations 
other  than  SMCRA  and  its  implementing 
regulations.  Section  905.773(0 
establishes,  pursuant  to  30  CFR 
773.15(a)(1).  a  time  period  of  60  days 
from  the  ckwe  of  the  comment  period  for 
the  regulatory  authority  to  issue  a 
written  decision.  Section  905.773(g) 
establishes  a  procedure  for  ensuring 
confidentiality  of  qualified  permit 
application  iidormation.  Such 
information  must  be  labeled  confidential 
and  submitted  separately  to  be 
reviewed  by  OSMRE  for  withholding 
from  disclosure.  In  addition. 
§  905.773(g)(1)  requires  the  public  notice 
required  by  i906.773(dK3)  to  identify 
the  type  of  information  considered  to  be 
conftdentiaL  Finally,  i  905.773(gK2) 
requires  OSMRE  to  rule  on  the 
confidentiality  of  labeled  application 
information  within  ten  days  of  the  last 


publication  of  the  notice  required  under 
§  905.773(d)(3). 

Section  905.774(b)  provides  that  a 
revision  of  the  permit  will  be  considered 
significant  if  it  has  the  potential  to 
adversely  affect  the  achievement  of 
reclamation  as  specified  in  the  approved 
plan.  A  significant  revision  requires 
public  notice  and  is  subject  to  a  formal 
hearing  if  one  is  requested.  Section 
905.774(c)  spedfies  a  period  of  30  days 
within  wfaidi  OSMRE  must  annove  or 
disapprove  non-significant  permit 
revisims.  Section  906.774(d)  allows  30 
days  for  any  person  having  in  interest 
that  is  or  may  be  adversely  affected  by 
a  decision  on  the  transfer,  assignment, 
or  sale  of  permit  rights  to  submit  written 
comments  after  publication  of  the  notice 
required  by  30  CFR  774.17(b)(2).  The 
proposed  rule  would  have  allowed  10 
days  but  has  been  revised  in  the  final 
version  to  be  consistent  with  the  time 
period  allowed  in  other  Federal  program 
States  for  sudi  comments.  Section 
905.774(e)  allows  interested  persons  and 
public  entitiei  30  days  from  the  last 
publication  of  the  notice  to  submit 
written  comments  or  objections  on  an 
application  for  significant  revision  or 
renewal  (rf  a  permit. 

In  1 905.777.  a  new  subsection  (b)  has 
been  added  to  provide  that  any  person 
wishing  to  conduct  new  surface  coal 
mining  and  reclamation  aperationa  shall 
file  a  complete  application  as  eariy  as 
possible  prior  to  the  date  permit 
issuance  is  desired  and  to  pay  a  permit 
fee  in  accordance  with  30  CFR  777.17. 
Also,  a  new  subsection  (c)  has  been 
added  that  requires  any  person  wishing 
to  revise  a  permit  to  file  a  complete 
application  as  early  as  possiUe  prior  to 
the  date  approval  of  the  permit  revision 
is  desired  and  to  pay  a  permit  fee  in 
accordance  with  30  CFR  777.17.  OSMRE 
is  currently  in  the  process  of 
establishing  fees  for  permits  and  permit 
revisions,  llierefore,  payment  of  a 
permit  fee  will  be  deferred  until  final 
promulgation  of  a  fee  schedule. 
Prospective  permit  applicants  should 
contact  OSMRFs  Western  Field 
Operations  office  in  Denv«-.  Cirforado. 
to  determine  the  format  for  an 
application. 

The  permanent  program  regulations  at 
30  CFR  779.ig(a)  give  the  regudatory 
authority  discretion  to  require  a  map 
that  delineates  vegetation  types  in  the 
proposed  permit  area.  Section  905.779(b) 
requires  the  ai^licant  for  a  surface 
mining  permit  to  submit  such  a  map. 
Similarly.  1 905.783(b)  exercises  the 
discretion  provided  to  the  reguiatcHy 
authority  hy  30  CFR  783.19(a)  to  require 
a  vegetation  map  for  underground 
mining  permits. 


Small  Operator  Assistance — Section 
905.795  establishes  the  same  standards 
for  the  small  operator  assistance 
program  (SOAP)  as  are  found  in  Part  795 
of  the  permanent  program  rules.  OSMRE 
expects  during  its  administration  of  the 
SOAP  in  California  that  Federal  funds 
will  be  sufficient  to  provide  for 
authorized  services  and  does  not  expect 
to  exercise  its  option  at  30  CFR 
795.11(b).  That  option  allows  OMSRE  to 
establish  a  formula  for  allocating  limited 
funds  to  provide  the  service  pursuant  to 
Part  795.  OSMRE  will  award  SOAP 
contracts  to  qualified  laboratories 
utilizing  a  streamlined  procurement 
system  that  complies  with  the  Federal 
Acquisition  Regulations.  Prior  to  issuing 
a  Request  for  I^posals.  OS^ifRE  will 
announce  its  intention  dirou^ 
publication  in  the  Commerce  Easiness 
Daily.  OSMRE  will  qualify  laboratories 
as  part  of  its  contracting  process. 

Bonding — Section  905.800  establishes 
the  same  provisions,  where  applicable, 
as  30  CFR  Chapter  VE  Subchapter  J. 
Bond  and  Insurance  Requirements  for 
Surface  Coal  Mining  and  Reclamation 
Operations.  Section  905.800(b)  requires 
the  operator  to  file  an  application  fw 
release  of  performance  bond  no  later 
than  30  days  prior  to  the  end  of  the 
growing  season.  Section  90S.800(c) 
specifies  the  three  types  of  acceptable 
bonds,  surety  bond,  collateral  bond  and 
self-bond.  These  terms  are  defined  in  30 
CFR  800.5.  Section  905.800(d)  allows  a 
permittee  to  replace  existing  bonds  with 
other  bonds  that  provide  equivalent 
coverage. 

Performance  Standards — Sections 
905.815  through  905.828  establish  die 
same  provisions,  where  applicable,  as  30 
CFR  Chapter  Vn.  Subchapter  K. 
Permanent  Program  Performance 
Standards.  The  following  changes  have 
been  made: 

Section  905.816(b)  has  been  added 
that  lists  State  laws  with  which 
compliance  generally  will  be  required 
notwithstanding  the  preemption  of  the 
State's  Surface  Mining  Act  When  the 
unpreempted  State  statute  or  regulation 
establisbies  a  less  stringent  standard 
than  does  the  Federal  program,  the 
operator  may  be  in  a  position  c^  not 
being  able  to  comply  with  both  State 
and  Federal  provisions.  In  socfa  cases, 
OSMRE  will  make  a  determination  that 
compliance  with  the  State  law  or 
regulalion,  as  provided  by  section  504(g) 
of  SMCRA,  interferes  with  the  purposes 
of  the  Federal  program.  Thus,  the  State 
statute  or  regulation  will  be  preenqpted 
in  that  instance  so  diat  compKanre  with 
a  particular  law  could  not  be  required 
by  the  State.  In  order  to  effect  the  ad 
hoc  preemption.  OSMRE  will  publish  a 
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notice  in  the  Federal  Register  identifying 
the  particular  State  law  or  regulation 
that  is  being  preempted.  Section 
905.816(c)  requires  that  the  standards  for 
revegetation  success  for  surface  mining 
activities  shall  be  those  specified  in  30 
CFR  8ie.ll6(a)(2]  and  that  the 
statistically  valid  sampling  techniques 
for  measuring  success  shall  be  included 
in  the  mining  and  reclamation  plan. 
Section  905.817(b)  has  been  added  that 
lists  for  underground  mining  the  same 
State  laws  with  which  compliance  is 
required  under  S  905.816(b)  for  surface 
mining.  In  some  instances  these  statutes 
and  their  implementing  regulations 
establish  more  stringent  standards  than 
those  found  in  30  CFR  Parts  816  and  817. 

Determinations  of  stringency, 
however,  will  be  made  on  a  case-by- 
case  basis.  Section  908.817(c)  requires 
that  the  standard  for  revegetation 
success  for  underground  mining 
activities  shall  be  those  specific  in  30 
CFR  817.116(a)(2)  and  that  the 
statistically  valid  sampling  technique  for 
measuring  success  shall  be  included  in 
the  mining  and  reclamation  plan. 

Inspection  and  Enforcement 
Procedures — Sections  905.842.  905.843 
and  905.845  establish  the  same 
provisions  as  30  CFR  Chapter  VII, 
Subchapter  L,  Permanent  Program 
Inspection  and  Enforcement  Procedures. 
No  changes  to  the  inspection  and 
enforcement  provisions  of  the 
permanent  program  regulations  have 
been  made  for  the  California  Federal 
program.  Sections  905.642(b)  and 
g05.843(b)  require  OSMRE  to  furnish  the 
California  Department  of  Conservation. 
Division  of  Mining  and  Geology,  or 
request,  copies  of  inspection  reports  and 
enforcement  actions,  respectively. 
Section  905.846  incorporates  Part  846  of 
the  permanent  program  regulations. 
Individual  Civil  Penalties,  into  the 
California  Federal  program.  Section 
905.846  was  not  included  in  the 
proposed  California  Federal  program 
because  Part  846  had  not  been 
promulgated  at  the  time  the  proposal 
was  published.  Subsequently  Part  846 
was  promulgated  (53  Fr  3664,  February 
8, 1968)  and  is  therefore  incorporated  by 
reference  into  the  final  California 
Federal  program. 

Blaster  Training  and  Certification — 
Section  905.955  establishes  the  same 
provisions,  where  applicable,  as  30  CFR 
Part  955. 

D.  Response  to  Comments 

On  October  22. 1987,  OSMRE 
published  a  proposed  Federal  program 
for  California  in  the  Federal  Register  (52 
FR  39594).  In  the  preamble  to  the 
proposed  program,  OSMRE  invited 
comments  from  all  interested  persons.  A 


public  hearing  was  scheduled  for 
December  24, 1987  in  Sacramento, 
California,  and  later  rescheduled  for 
January  14, 1988.  Since  no  one  requested 
to  testify  at  the  hearing,  it  was  not  held. 
The  extended  comment  period  closed  on 
January  21. 1988.  During  this  time, 
OSMRE  received  comments  from  three 
State  agencies,  the  California 
Department  of  Forestry  and  Fire 
Protection,  the  California  Department  of 
Health  Services  and  the  California  State 
Water  Resources  Control  Board,  and 
from  one  Federal  agency,  the  Advisory 
Council  on  Historic  Preservation. 

Most  of  the  comments  received  by 
OSMRE  concerned  the  State  laws 
identified  in  the  proposed  program  as 
being  either  more  stringent  than  or 
superseded  by  the  Federal  regulations, 
in  paragraphs  (e)  and  (f)  respectively  of 
proposed  S  905.700.  The  California  State 
agencies  identified  State  laws  that  they 
believed  were  more  stringent  than  the 
requirements  of  the  Federal  program. 
The  changes  made  to  the  proposed 
program  in  response  to  these  comments 
are  discussed  more  fully  in  the 
responses  to  individual  comments 
below.  Specific  regulatory  provisions 
addressing  the  permit  coordination 
process  required  pursuant  to  section 
504(h)  of  SMCRA  have  been  added  to 
the  final  rule  at  S9  905.773(b)  and  (c), 
905.816(b)  and  g05.817(b). 

One  commcnter  identified  the  Z'berg- 
Nejedly  Forest  Practice  Act  of  1973,  Cal. 
Pub.  Res.  Code  section  4511  et  seq.  as 
containing  reforestation  requirements 
and  timberland  conversion  mitigation 
requirements  that  are  more  stringent 
than  the  proposed  regulations.  The 
commenter  suggested  that  the  Forest 
Practice  Act  be  listed  at  S  905.700(e)  of 
the  California  Federal  program  rules. 
OSMRE  has  examined  the  State  statute 
and  agrees  that  the  Forest  Practice  Act 
may  establish  more  stringent  standards 
than  those  contained  in  SMCRA  or  the 
Secretary's  regulations  or  may  regulate 
an  aspect  of  the  environment  that 
neither  SMCRA  nor  the  Secretary's 
regulations  protect.  The  Forest  Practice 
Act  has  been  added  to  the  list  of  more 
stringent  State  laws  at  S  905.700(e).  It 
should  be  emphasized  that  determining 
whether  State  statutes  are  more 
stringent  than  the  Federal  regulations 
will  be  handled  on  a  case-by-case  basis. 
For  the  same  reason,  the  Forest  Practice 
Act  has  been  added  to  the  Federal 
program  provisions  concerning  permit 
coordination  (§§  905.773.  905.816  and 
905.817). 

One  commenter  recommended 
changing  paragraph  (e)(1)  of  proposed 
§  905.700  to  read.  "California  Hazardous 
Waste  Control  Law.  Cal.  Health  & 
Safety  Code  section  25100  et  seq." 


instead  of  "California  Hazardous  Waste 
Management  Act  of  1986,  Cal.  Health  & 
Safety  Code  section  25179.1  et  seq."  The 
commenter  indicated  that  his 
recommendation  is  the  correct  citation 
for  the  body  of  State  laws  addressing 
control  of  hazardous  waste.  OSMRE  has 
accepted  this  change.  The  revised 
citation  appears  in  paragraph  (e)(3)  of 
S  905.700  of  the  final  rule. 

The  commenter  recommended  that 
two  California  State  laws  be  added  to 
the  list  of  more  stringent  State  laws  at 
paragraph  (e)  of  S  905.700  of  the 
proposed  rule.  These  State  laws  are:  The 
Porter-Cologne  Water  Quality  Control 
Act.  Cal.  Water  Code  section  13000  et 
seq.:  and  The  State  Underground 
Storage  of  Hazardous  Substances  Law, 
Cal.  Health  &  Safety  Code  section  25280 
et  seq.;  OSMRE  has  examined  these 
State  statutes  and  agrees  that  they  may 
establish  more  stringent  standards  than 
those  contained  in  SMCRA  of  the 
Secretary's  regulations  or  may  regulate 
an  aspect  of  the  environment  that 
neither  SMCRA  nor  the  Secretary's 
regulations  protect.  They  have  been 
added  to  the  list  of  more  stringent  State 
laws  at  paragraphs  (e)(2)  and  (e)(4) 
respectively  of  S  905.700  of  the  final  rule. 

The  commenter  also  opposed  the 
proposed  preemption  of  the  State 
Hazardous  Waste  Control  Law  and 
implementing  regulations  in  paragraphs 
(f)(4)  and  (f)(5)  of  proposed  §  905.700. 
According  to  the  commenter,  this  law 
should  be  identified  as  more  stringent 
than  SMCRA  and  the  Federal 
regulations;  it  was  specifically  enacted 
to  provide  additional  protection  to  the 
environment.  OSMRE  agrees  with  the 
commenter  and  has  deleted  the  State 
statute  and  its  implementing  regulations 
from  paragraph  (f)  of  §  905.700  and 
added  the  State  statute  as  paragraph 
(e)(3)  of  S  905.700  of  the  final  rule. 

In  addition,  the  commenter  identified 
several  State  statutes  for  which  a  permit 
is  required,  including  section  1225  of  the 
State  Water  Code,  the  Porter-Cologne 
Act,  the  Toxic  Injection  Well  Control 
Act  of  1985  and  the  Toxic  Pits  Cleanup 
Act  of  1984.  OSMRE  has  examined  these 
State  statutes  and  agrees  that  the 
California  Federal  program  should 
provide  for  coordination  with  them, 
where  applicable.  OSMRE  has  added 
section  1225  of  the  State  Water  Code 
and  the  Porter-Cologne  Act  to 
paragraphs  (b)  and  (c)  of  S  905.773  of  the 
final  rule.  OSMRE  did  not  include 
specific  references  to  the  Toxic  Injection 
Well  Control  Act  of  1988  and  the  Toxic 
Pits  Cleanup  Act  of  1984  in  the  final  rule. 
Citation  in  the  final  rule  of  the 
California  Hazardous  Waste  Control 
Law  (Cal.  Health  &  Safety  Code  Ann. 


section  25100  et  seq.)  which  is  the  body 
of  State  laws  addressing  control  of 
hazardous  waste,  is  sufficient  to  provide 
for  coordination  with  the  provisions  of 
these  two  State  laws. 

One  commenter  suggested  that  the 
preamble  to  the  proposed  rule  did  not 
provide  sufficient  background 
information  to  allow  the  commenter  "to 
provide  constructive  comments  on  the 
proposed  rule."  In  reference  to 
§  905.700(e)(1).  (f)(4)  and  (f)(5)  of  the 
proposed  rule,  the  commenter  requested 
that  additional  information  be  sent  to 
him  concerning  the  proposed  preemption 
of  the  California  Hazardous  Waste 
Control  Act  and  implementing 
regulations  along  with  identification  of  a 
portion  of  the  same  statute  as  more 
stringent  than  SMCRA  and  the  Federal 
regulations.  OSMRE  believes  that  the 
commenter's  concerns  are  addressed  by 
the  changes  made  to  §  905.700(e)  and  (f) 
in  response  to  other  commenters. 

One  commenter  suggested  that  the 
proposed  program  failed  to  provide 
clearly  for  OSMRE  to  meet  its 
responsibilities  under  section  106  of  the 
National  Historic  Preservation  Act.  16 
U.S.C.  470  et  seq.  The  commenter 
recommended  integrating  provisions  for 
compliance  with  the  Act  and  its 
implementing  regulations,  36  CFR  Part 
800,  into  the  special  provisions  for 
compliance  with  the  National 
Environmental  Policy  Act  in  proposed 
S  905.773.  OSMRE  agrees  with  the 
commenter  and  has  modified 
S  905.773(d)(5)  and  (f)  accordingly. 

The  commenter  also  suggested  that 
the  California  Environmental  Quality 
Act  (CEQA),  Cal.  Pub.  Res.  Code  Ann. 
section  21000  (West),  be  added  to  the 
list  of  State  statutes  foimd  to  be  more 
stringent  than  SMCRA  or  the  Federal 
regulations  by  virtue  of  CEQA's 
provisions  for  the  protection  of  historic 
properties.  OSMRE  agrees  and  has 
added  CEQA  as  paragraph  (e)(1)  of 
S  905.700  of  the  final  rule.  In  addition, 
CEQA  is  listed  in  the  final  rule  at 
paragraphs  (b)  and  (c)  of  §  905.773  as 
one  of  the  State  statutes  requiring 
coordination  during  permit  review  and 
issuance. 

III.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

The  recordkeeping  and  reporting 
requirements  of  this  rule  are  the  same  as 
those  of  the  permanent  program 
regulations  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17, 1981]  and  has  determined 
that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  The 
rule  would  affect  a  relatively  small 
number  of  surface  coal  mining 
operations.  The  rule  does  not  distinguish 
between  small  and  large  entities.  The 
economic  effects  of  the  proposed  rule 
are  estimated  to  be  minor,  and  no 
incremental  effects  are  anticipated  as  a 
result  of  this  rule. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  provides 
that  promulgation  of  a  Federal  program 
shall  not  constitute  a  major  Federal 
action  under  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332.  Thus,  no  environmental 
assessment  or  environmental  impact 
statement  is  required  for  this 
rulemaking. 

Author 

The  principal  author  of  these  rules  is 
Patrick  W.  Boyd,  Branch  of  Federal  and 
Indian  Programs,  Division  of  Regulatory 
Programs.  OSMRE,  1951  Constitution 
Avenue  NW..  Washington.  DC  20240. 

List  of  Subjects  in  30  CFR  Fait  905 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining.  Reporting  and  recordkeeping 
requirements. 

Accordingly.  30  CFR  Chapter  VII. 
Subchapter  T,  is  amended  by  adding 
Part  905. 

Date:  )une  21, 1988. 
).  Steven  Griles. 

Assistant  Secretary — Land  and  Minerals 
Management 

30  CFR  Chapter  VII,  Subchapter  T. 

1.  Part  905  is  added  to  read  as  follows: 

PART  905--CAUFORNIA 

905.700  California  Federal  Program. 

905.701  General. 

905.707    Exemption  for  coal  extraction 
incident  to  government-financed 
highway  or  other  construction. 

905.761  Areas  designated  unsuitable  for 
surface  coal  mining  by  act  of  Congress. 

905.762  Criteria  for  designating  areas  as 
unsuitable  for  surface  coal  mining 
operations. 

905.764  Prccc33  for  designating  areas 
unsuitable  for  surface  coal  mining 
operations. 

905.772    Requirements  for  coal  exploration. 


Sec. 

905.773  Requirements  for  permits  and 
permit  processing. 

905.774  Revision:  renewal:  and  transfer, 
assignment,  or  sale  of  permit  rights. 

905.775  Administrative  and  judicial  review 
of  decisions. 

905.777  General  content  requirements  for 
permit  applications. 

905.778  Permit  applications — Minimum 
requirements  for  legal,  financial, 
compliance,  and  related  information. 

905.779  Surface  mining  permit 
applications — ^Minimum  requirements  for 
information  on  environmental  resources. 

905.780  Surface  mining  permit 
applications — Minimum  requirements  for 
reclamation  and  operation  plan. 

905.783  Underground  mining  permit 
applications — Minimum  requirements  for 
information  on  environmental  resources. 

905.784  Underground  mining  permit 
applications — Minimum  requirements  for 
reclamation  and  operation  plan. 

905.785  Requirements  for  permits  for  special 
categories  of  mining. 

905.795    Small  operator  assistance  program. 

905.800    Bond  and  insurance  requirements 
for  surface  coal  mining  and  reclamation 
operations  under  regulatory  programs. 

905.815  Performance  standards — Coal 
exploration. 

905.816  Performance  standards — Surface 
mining  activities. 

905.817  Performance  standards — 
Underground  mining  activities. 

905.819    Special  performance  standards — 
Auger  mining. 

905.822  Special  performance  standards — 
Operations  in  alluvial  valley  floors. 

905.823  Special  performance  standards — 
Operations  on  prime  farmland. 

905.824  Special  performance  standards — 
Mountaintop  removal. 

905.827  Special  performance  standards — 
Coal  preparation  plants  not  located 
within  the  permit  area  of  a  mine. 

905.828  Special  performance  standards — In 
situ  processing. 

905.842  Federal  inspections. 

905.843  Federal  enforcement. 

905.845  Civil  penalties. 

905.846  Individual  civil  penalties. 
905.955    Certification  of  blasters. 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended. 

§905.700    Calif  omia  Federal  Program. 

(a)  This  part  contains  all  rules  that  are 
applicable  to  surface  coal  mining 
operations  in  California  which  have 
been  adopted  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 

(b)  Certain  of  the  rules  in  this  part 
cross-reference  pertinent  parts  of  the 
permanent  program  regulations  in  this 
Chapter.  The  full  text  of  a  cross- 
referenced  rule  is  in  the  permanent 
program  rule  cited  under  the  relevant 
section  of  the  California  Federal 
program. 

(c)  This  part  applies  to  all  coal 
exploration  and  surface  coal  mining  and 
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reclamation  operations  in  California 
conducted  on  non-Federal  and  non- 
Indian  lands.  To  the  extent  required  by 
30  CFR  Part  740,  this  part  also  applies  to 
operations  on  Federal  lands  in 
California. 

(d)  The  information  collection 
requirements  contained  in  this  part  have 
already  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507  in  its  approval  of  the  information 
collection  requirements  contained  in  the 
permanent  regulatory  program. 

(e)  The  following  provisions  of 
California  law  generally  provide  for 
more  stringent  land  use  and 
environmental  control  and  regulation  of 
some  aspects  of  surface  coal  mining 
operations  than  do  the  provisions  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977,  and  the  regulations  in  this 
chapter.  Therefore,  pursuant  to  section 
50S(b)  of  SMCRA,  these  provisions  shall 
not  generally  be  considered  to  be 
inconsistent  with  SMCRA  unless,  in  a 
particular  instance,  the  Federal  program 
regulations  establish  more  stringent 
environmental  or  land  use  controls: 

(1)  The  California  Environmental 
Quality  Act,  Cal.  Pub.  Res.  Code  section 
21000  et  seq.  (West  1986). 

(2)  The  Porter-Cologne  Water  Quality 
Control  Act,  Cal.  Water  Code  section 
13000  et  seq.  (West  1971). 

(3)  California  Hazardous  Waste 
Control  Law,  Cal.  Health  ft  Safety  Code 
section  25100  et  seq.  (West  1984). 

(4)  The  State  Underground  Storage  of 
Hazardous  Substances  Law,  Cal.  Health 
ft  Safety  Code  section  25280  et  seq. 
(West  1984). 

(5)  California  Coastal  Act  of  1976,  Cal. 
Pub.  Res.  Code  Section  30000  et  seq. 
(West  1986). 

(6)  The  Z'berg-Nejedly  Forest  Practice 
Act  of  1973,  Cal.  Pub.  Res.  Code  section 
4511  et  seq.  (West  1984). 

(7)  Cal.  Pub.  Res.  Code  section  4656 
(West  1984).  requiring  a  permit  for 
mining  in  State  forests. 

(f)  The  following  are  the  California 
laws  that  generally  interfere  with  the 
achievement  of  the  purposes  and 
requirements  of  SMCRA  and  are,  in 
accordance  with  section  504(g)  of 
SMCRA.  preempted  and  superseded. 
Other  California  laws  may  in  an 
individual  situation  interfere  with  the 
purposes  and  achievements  of  SMCRA 
and  may  be  preempted  and  superseded 
with  respect  to  the  performance 
standards  of  §{  905.815  through  905.828 


as  they  affect  a  particular  coal 
exploration  or  surface  mining  operation 
by  publication  of  a  notice  to  that  effect 
in  the  Federal  Register. 

(1)  The  California  Surface  Mining  and 
Reclamation  Act  of  1975.  Cal.  Pub.  Res. 
Code  section  2710  et  seq.  (West  1984),  as 
it  relates  to  coal  mining,  except  to  the 
extent  that  it  regulates  other  activities 
that  are  not  regulated  by  SMCRA. 

(2  )  Cal.  Labor  Code  section  7990  et 
seq.  (West  Supp.  1988)  (licensing  of 
blasters),  except  as  it  applies  to  other 
activities  that  are  not  regulated  by 
SMCRA. 

(3)  California  Solid  Waste 
Management  and  Resource  Recovery 
Act  of  1972,  Cal.  Gov.  Code  section 
66770  et  seq.  (West  1983).  except  to  the 
extent  that  it  regulates  other  activities 
that  are  not  regulated  by  SMCRA. 

{905.701    GeneraL 

(a)  Sections  700.5.  700.11.  700.12. 
700.13,  700.14.  70ai5  and  Part  701  of  this 
chapter  shall  apply  to  coal  exploration 
and  surface  coal  mining  and  reclamation 
operations  in  California. 

(b)  Beginning  on  the  effective  date  of 
this  program,  each  surface  coal  mining 
and  reclamation  operation  in  California 
shall  comply  with  Subchapter  B  of  this 
chapter  until  issuance  of  a  permanent 
program  permit  under  the  provisions  of 
Subchapter  C  of  this  chapter. 

(c)  Records  required  by  S  700.14  of 
this  chapter  to  be  made  available  locally 
to  the  public  shall  be  made  available  in 
the  OSMRE  Albuquerque  Field  OfBce. 

990S.707  Exemption  for  coal  extraction 
Incklant  to  government-financed  higliway 
or  ottwr  conetructkML 

Part  707  of  this  chapter.  Exemption  for 
Coal  Extraction  Incident  to  Government- 
Financed  Highway  or  Other 
Construction,  shall  apply  to  surface  coal 
mining  and  reclamation  operations. 

{905.761    Areas  deeignatadunaullaMe  for 
surface  coal  mining  by  act  of  Coogreee. 

Part  761  of  this  chapter.  Areas 
Designated  by  Act  of  Congress,  shall 
apply  to  surface  coal  mining  operations. 


{906.762    Criteria  for  deelgnating 
unauitabla  for  aurfaea  eoel  mining 


{908.764    Piocees for deaignting i 
unaultaMe  for  surface  coal  mining 


Part  762  of  this  chapter.  Criteria  for 
Designating  Areas  Unsuitable  for 
Surface  Coal  Mining  Operations,  shall 
apply  to  surface  coal  mining  operations. 


Part  764  of  this  chapter.  State 
Processes  for  Designating  Areas 
Unsuitable  for  Surface  Coal  Mining 
Operations,  pertaining  to  petitions, 
initial  processing,  hearing  requirements, 
decisions,  data  base  and  inventory 
systems,  public  information,  and 
regulatory  responsibilities  shall  apply  to 
surface  coal  mining  operations 
beginning  one  year  after  the  effective 
date  of  this  program. 

{906.772    Requirementa  for  coal 
exploratkMi. 

(a)  Part  772  of  this  chapter. 
Requirements  for  Coal  Exploration,  shall 
apply  to  any  person  who  conducts  coal 
exploration.  For  applications  where 

S  772.12  applies,  the  requirements  of 
paragraphs  (b)  through  (d)  apply  in 
place  of  i  772.12(c)  (1)  and  (3)  and 
S  772.12(d)(1). 

(b)  Upon  submission  of  an 
administratively  complete  application 
for  an  exploration  permit,  the  applicant 
shall  publish  one  public  notice  of  the 
filing  in  a  newspaper  of  general 
circulation  in  the  county  of  the  proposed 
exploration  area,  and  provide  proof  of 
this  publication  to  the  regulatory 
authority  within  one  week  after  the 
newspaper  notice  is  published. 

(c)  Any  person  having  an  interest 
which  is  or  may  be  adversely  affected, 
shall  have  the  right  to  file  written 
comments  for  10  days  after  the 
advertisement  appears  in  the 
newspaper. 

(d)  The  regulatory  authority  shall  act 
upon  an  administratively  complete 
application  for  a  coal  exploration  permit 
and  any  written  comments  within  15 
days  horn  the  close  of  the  comment 
period.  The  approval  of  a  coal 
exploration  permit  shall  be  based  only 
on  a  complete  and  accurate  api^cation. 

{  905.773    Requirementa  for  permits  and 


(a)  Part  773  of  this  chapter. 
Requirements  for  Permits  and  Permit 
Processing,  shall  apply  to  any  person 
who  applies  for  a  permit  for  surface  coal 
mining  and  reclamation  operations. 

(b)  The  Secretary  shall  coordinate,  to 
the  extent  practicable,  his 
responsibilities  under  the  following 
Federal  laws  with  the  relevant 
California  State  laws  to  avoid 
duplication: 


FadarallSMr 


Stat*  law 


(1)  Clean  Water  Act.  as  amendad,  33  U.S.C.  1251  Hseq. 


Ttw  Po(t*r<:ologrw  Water  Quality  Control  Act  CaL  Pub.  Res.  Code  section 
13000  0t  seq.  (West  1971). 
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Federal  law 


State  law 


(2)  Clean  Ak  Act.  as  ainended.  42  U.S.C.  7401  etseq 

(3)  Resource  Conservation  and  Recovery  Act,  42  U.S.C.  3251  et  seq.. 


(4)  National  Environmental  Policy  Ad,  42  U.S.C.  4321  etseq.. 


(5)  Archeological  and  Historic  Preservation  Act,  16  U.S.C.  469a.. 

(6)  National  Historic  Preservation  Act.  16  U.S.C.  470  etseq. 

(7)  Coastal  Zone  Management  Act  16  U.S.C.  1451, 1453-1464 . 


(8)  Section  206  ol  the  Clean  Water  Act,  as  amended.  33  U.S.C.  1251  etseq.. 

(9)  Endangered  Species  Act  16  U.S.C.  i53l  etseq 


(10)  Pish  and  WHdlife  Coordination  Act,  16  U.S.C.  661-667 

(11)  Noise  Control  Act  42  U.S.C.  4903 


(12)  Bald  Eagle  Protection  Act  16  U.S.C.  668-668(d) 


Cakfomia  Air  Pollution  Corrtrol  Laws.  Cal.  Health  &  Satety  Code  section  39000  et 

seq.  (West  1966). 
Hazardous  Waste  Control  Law,  Cal.  Health  A  Safety  Code  section  2S100  el  seq. 

(West  1964);  Solid  Waste  Mgmt   and  Resource  Recovery  Act  of  1972.  Cal. 

Gov.  Code  section  66770  et  seq.  (West  1963). 
Califomia  Environmental  Quality  Act  (CEQA),  Cal.  Pub.  Res  Code  section  21000 

(West  1966). 
CEQA. 
CEQA. 
Califomia  Coastal  Act  of  1976,  Cal.  Pub.  Res.  Code  section  30000  et  seq.  (West 

1986). 
The  Porter^Cologrte  Act. 
California  Endaf>gered  Species  Act  of  1984,  Cal.  Fish  &  Game  Code  section  2060 

etseq.  (West  Supp.  1988). 

Califomia  Noise  Control  Act  of  1973,  Cal.  Health  &  Safety  Code  section  46000  et 
seq.  (West  Supp.  1986). 


(c)  Where  applicable,  no  person  shall 
conduct  coal  exploration  operations 
which  result  in  the  removal  of  more  than 
250  tons  in  one  location  or  surface  coal 
mining  and  reclamation  operations 
without  a  permit  issued  by  the  Secretary 
pursuant  to  30  CFR  Parts  772  and  773 
and  permits,  leases  and/or  certiHcates 
required  by  the  State  of  Califomia, 
including  compliance  with  the  Porter- 
Cologne  Water  Quality  Control  Act,  Cal. 
Pub.  Res.  Code  section  13000  et  seq.;  the 
Califomia  Water  Code  section  1200  et 
seq.;  the  Califomia  Air  Pollution  Control 
Laws,  Cal.  Health  ft  Safety  Code  section 
39000  et  seq.;  the  Hazardous  Waste 
Control  Law,  Cal.  Health  ft  Safety  Code 
section  25100  et  seq.;  the  State 
Underground  Storage  of  Hazardous 
Substances  Law,  Cal.  Health  &  Safety 
Code  section  25280  et  seq.;  the  Solid 
Waste  Management  and  Resource 
Recovery  Act  of  1972,  Cal.  Gov.  Code 
section  66770  et  seq.;  the  Califomia 
Environmental  Quality  Act,  Cal.  Pub. 
Res.  Code  section  21000;  the  Califomia 
Coastal  Act  of  1976,  Cal.  Pub.  Res.  Code 
section  30000  et  seq.;  the  Z'berg-Nejedly 
Forest  Practice  Act  of  1973,  Cal.  Pub. 
Res.  Code  section  4511  et  seq.;  and  the 
Califomia  Public  Resources  Code 
section  4656. 

(d)  In  addition  to  the  requirements  of 
Part  773,  the  following  permit 
application  review  procedures  shall 
apply: 

(1)  Any  person  applying  for  a  permit 
shall  submit  five  copies  of  the 
application  to  the  Westem  Field 
Operations  office  (WFO)  in  Denver, 
Colorado. 

(2)  The  WFO  shall  review  an 
application  for  administrative 
completeness  and  acceptability  for 
further  review  and  shall  notify  the 
applicant  in  writing  of  the  findings.  The 
WFO  may: 


(i)  Reject  a  flagrantly  deficient 
application,  notifying  die  applicant  of 
the  findings: 

(ii)  Request  additional  information 
required  for  completeness  stating 
specifically  what  information  must  be 
supplied;  or 

(iii)  judge  the  application 
administratively  complete  and 
acceptable  for  further  review. 

(3)  When  the  application  is  judged 
administratively  complete,  the  applicant 
shall  be  advised  by  the  WFO  to  file  the 
public  notice  required  by  §  773.13  of  this 
chapter. 

(4)  A  representative  of  the  WFO  shall 
visit  the  proposed  permit  area  to 
determine  whether  the  operation  and 
reclamation  plans  are  consistent  with 
actual  site  conditions.  The  applicant  will 
be  notified  in  advance  of  the  time  of  the 
visit.  At  the  time  of  the  visit,  the 
applicant  shall  have  the  locations  of  the 
proposed  permit  boundaries,  topsoil 
storage  areas,  sediment  control 
structures,  roads,  and  other  signficant 
features  contained  in  the  application 
marked  by  flags. 

(5)  Adequacy  of  information  to  allow 
the  WFO  to  comply  with  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332.  and  the  National  Historic 
Preservation  Act.  16  U.S.C.  470  et  seq., 
shall  be  considered  in  the  determination 
of  a  complete  application.  The  WFO 
may  require  specific  additional 
information  from  the  applicant  as  any 
environmental  review  progresses  when 
such  specific  information  is  needed. 

(e)  In  addition  to  the  information 
required  by  Subchapter  G  of  this 
chapter,  the  WFO  may  require  an 
applicant  to  submit  supplemental 
information  to  ensure  compliance  with 
applicable  Federal  laws  and  regulations 
other  than  the  Act. 

(f)  The  regulatory  authority  shall 
review  the  application  for  a  permit, 
written  comments  and  objections 


submitted;  and  records  of  any  informal 
conference  or  hearing  held  on  the 
application  and,  where  there  is  no 
environmental  impact  statement  (EIS) 
and  the  WFO  has  found,  pursuant  to  36 
WFO  800.4(d)  and  800.5(b),  that  the 
operation  will  not  affect  historic 
properties,  issue  a  written  decision 
within  60  days  from  the  close  of  the 
comment  period  or  if  an  informal 
conference  is  held  imder  {  773.13(c),  60 
days  from  the  close  of  the  informal 
conference.  Where  an  EIS  has  been 
prepared  for  the  application  and/or  the 
WFO  must  comply  with  36  CFR  800.5  (d) 
or  (e),  the  written  decision  shall  be 
issued  within  60  days  from  the 
Environmental  Protection  Agency's 
publication  of  the  notice  of  availability 
of  the  Hnal  EIS  in  the  Federal  Register  or 
the  completion  of  OSMRE's 
responsibilities  under  36  CFR  Part  800. 
whichever  is  later. 

(g)  Only  application  information  that 
is  labeled  conHdential  by  the  applicant 
and  submitted  separately  from  the 
remainder  of  the  application  wrill  be 
reviewed  by  OSMRE  for  withholding 
from  disclosiu%  tmder  {  773.13(d). 

(1)  If  the  application  contains 
information  identified  as  confidential  by 
the  applicant,  the  public  notice  required 
by  {  905.773(d)(3)  must  identify  the  type 
of  information  considered  to  be 
confidential. 

(2)  OSMRE  shall  determine  in  regard 
to  qualiHcation  of  any  application 
information  labeled  confidential  within 
10  days  of  the  last  publication  of  the 
notice  required  under  5  905.773(d)(3)  of 
this  chapter,  unless  additional  time  is 
necessary  to  obtain  public  conunent  or 
in  the  event  of  unforeseen 
circumstances. 

{  905.774    Revision;  renewal;  and  transfer, 
assignment,  or  sale  of  permit  rigtits. 

(a)  Part  774  of  this  chapter.  Revision: 
Renewal;  and  Transfer,  Assignment,  or 
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Sale  of  Permit  Rights,  shall  apply  to  any 
such  actions  involving  surface  coal 
mining  and  reclamation  operations 
permits,  except  as  specified  below. 

(b)  Any  revision  to  the  approved 
mining  or  reclamation  plan  will  be 
subject  to  review  and  approval  by  the 
WFO.  A  significant  revision  to  the 
reclamation  plan  will  be  subject  to  the 
public  notice  and  hearing  provisions  of 
S§  905.773(d)(3)  and  773.13  (b)  and  (c) 
prior  to  approval  and  implementation.  A 
revision  to  the  reclamation  plan  will  be 
considered  significant  if  it  has  the 
potential  to  adversely  affect  the 
achievement  of  reclamation  as  specified 
in  the  approved  plan. 

(c)  The  regulatory  authority  will 
approve  or  disapprove  non-significant 
permit  revisions  within  30  days  of 
receipt  of  the  administratively  complete 
revision.  Significant  revisions  and 
renewals  will  be  approved  or 
disapproved  under  the  provisions  of 

S  905.773(f). 

(d)  In  addition  to  the  requirements  of 
part  774  of  this  chapter,  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
transfer,  assignment,  or  sale  of  permit 
rights,  including  an  ofHcial  of  any 
Federal.  State,  or  local  government 
agency,  may  submit  written  conunents 
on  the  application  to  the  Office  within 
30  days  of  the  publication  of  the 
newspaper  advertisement  required  by 
i  774.17(b)(2)  of  this  chapter,  or  receipt 
of  an  administratively  complete 
application,  whichever  is  later. 

(e)  Within  30  days  from  the  last 
publication  of  the  newspaper  notice, 
written  comments  or  objections  on  an 
application  for  significant  revision,  or 
renewal  of  a  permit  under  9  774.15  of 
this  chapter  may  be  submitted  to  the 
regulatory  authority  by  any  person 
having  an  interest  that  is  or  may  be 
adversely  affected  by  the  decision  on 
the  application,  or  by  public  entities 
notified  under  S  773.13(a)(3)  of  this 
chapter  with  respect  to  the  effects  of  the 
proposed  mining  operations  on  the 
environment  within  their  areas  of 
responsibility. 

9905.775    Adminlstrativt  and  Judicial 
r«vl«w  of  dccWons. 

Part  775  of  this  chapter. 
Administrative  and  Judicial  Review  of 
Decisions,  shall  apply  to  all  decisions  on 
permits. 

9  905.777    G*n«ral  content  requirements 
for  permit  applications. 

(a)  Part  777  of  this  chapter.  General 
Content  Requirements  for  Permit 
Applications,  shall  apply  to  any  person 
who  makes  application  for  a  permit  to 


conduct  surface  coal  mining  and 
reclamation  operations. 

(b)  Any  person  who  wishes  to  conduct 
new  surface  coal  mining  and 
reclamation  operations  shall  file  a 
complete  application  as  early  as 
possible  prior  to  the  date  permit 
issuance  is  desired  and  shall  pay  to  the 
Secretary  a  permit  fee  in  accordance 
with  30  CFR  777.17. 

(c)  Any  person  who  wishes  to  revise  a 
permit  shall  submit  a  complete 
application  as  early  as  possible  prior  to 
the  date  approval  of  the  permit  revision 
is  desired  and  to  pay  a  permit  fee  in 
accordance  with  30  CFR  777.17. 

9  905.778    PennH  applcatlon— Minimum 
requirements  for  legel,  flnendei, 
compliance,  and  releted  Infonnation. 

Part  778  of  this  chapter.  Permit 
Applications — ^Minimum  Requirements 
for  Legal,  Financial.  Compliance,  and 
Related  Information,  shall  apply  to  any 
person  who  makes  application  for  a 
permit  to  conduct  surface  coal  mining 
and  reclamation  operations. 

9905.779  Surface  mining  peniiil 
applications— Minimum  requirements  for 
Infonnation  on  environmental  reeources. 

(a)  Part  779  of  this  chapter.  Surface 
Mining  Permit  Applications — ^Minimum 
Requirements  for  Informaton  on 
Environmental  Resources,  shall  apply  to 
any  person  who  makes  application  to 
conduct  surface  coal  mining  and 
reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
Part  779.  the  permit  application  shall 
contain  a  map  that  delineates  existing 
vegetative  types  and  a  description  of  the 
plant  communities  within  the  proposed 
permit  area  and  within  any  proposed 
reference  area. 

9909.780  Surface  mining  permit 
applications  ""Minimum  requirements  for 
reclamation  and  operation  plan. 

Part  780  of  this  chapter.  Surface 
Mining  Permit  Applications — Minimum 
Requirements  for  Reclamation  and 
Operation  Plan,  shall  apply  to  any 
person  who  makes  application  to 
conduct  surface  coal  mining  and 
reclamation  operations. 

9  906.783   Underground  mining  permit 
applicatiene^"MlnisMMi  requiremenla  for 
Information  on  environmental  reeourcee. 

(a)  Part  783  of  this  chapter. 
Underground  Mining  Permit 
Applications — Minimum  Requirements 
for  Infonnation  on  Environmental 
Resources,  shall  apply  to  any  person 
who  makes  application  to  conduct 
underground  coal  mining  operations. 

(b)  In  addition  to  the  requirements  of 
Part  783,  the  permit  application  shall 
contain  a  map  that  delineates  existing 


vegetative  types  and  a  description  of  the 
plant  communities  within  the  area 
affected  by  surface  operations  and 
facilities  and  within  any  proposed 
reference  area. 

9905.784  Underground  mining  permH 
appHcatloiis    Minimum  requirements  for 
reclamation  and  operation  plan. 

Part  784  of  this  chapter.  Underground 
Mining  Permit  Applications — Minimum 
Requirements  for  Reclamation  and 
Operation  Plan,  shall  apply  to  any 
person  who  makes  application  for  a 
permit  to  conduct  underground  coal 
mining  operations. 

9905.785  ftoqukements  for  permits  for 
special  categories  of  mining. 

Part  785  of  this  chapter.  Requirements 
for  Permits  for  Special  Categories  of 
Mining,  shall  apply  to  any  person  who 
makes  application  for  a  permit  to 
conduct  certain  categories  of  surface 
coal  mining  and  reclamation  operations 
as  specified  therein. 

9905.795    Smell  opereter  assistance 
program. 

Part  795  of  this  chapter.  Small 
Operator  Assistance  Program,  shall 
apply  to  any  person  making  application 
for  assistance  under  the  small  operator 
assistance  program. 

99O8J0O    Bond  and  Inaurance 
lequiiemenU  for  surface  coei  mining  and 
reclamation  operaUone  under  regulatory 


(a)  Part  800  of  this  chapter.  Bond  and 
Insurance  requirements  for  Surface  Coal 
Mining  and  Reclamation  Operations 
Under  Regulatorv/Programs.  shall  apply 
to  all  surface  cofi  mining  and 
reclamation  operations,  except  for 

9  800.40(a)(1)  regarding  the  bond  release 
application,  for  which  paragraph  (b)  of 
this  section  substitutes  and  except  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section. 

(b)  The  permittee  may  file  an 
application  with  the  regulatory  authority 
for  the  release  of  all  or  part  of  a 
performance  bond.  The  application  shall 
be  filed  no  later  than  30  days  prior  to  the 
end  of  the  vegetation  growing  season  in 
order  to  evaluate  properly  the  completed 
reclamation  operations.  The  appropriate 
season  for  evaluating  reclaimed 
operations  shall  be  identiHed  in  the 
mining  and  reclamation  plan  required  by 
Subchapter  G  of  this  chapter  approved 
by  the  regulatory  authority. 

(c)  The  following  bonds  are 
acceptable  for  compliance  with  the 
California  Federal  Program. 

(1)  A  surety  bond; 

(2)  A  collateral  bond: 

(3)  A  self-bond:  or 
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(4)  A  combination  of  these  bonding 
methods. 

(d)  A  permittee  may  replace  existing 
bonds  with  other  bonds  that  provide 
equivalent  coverage. 

9905.815    Performance  standards— Coal 
exploration. 

Part  815  of  this  chapter,  Permanent 
Program  Performance  Standards — Coal 
Exploration,  shall  apply  to  any  person 
who  conducts  coal  exploration. 

§  905.816    Performance  standards- 
Surface  mining  activities. 

(a)  Part  816  of  this  chapter.  Permanent 
Program  Performance  Standards — 
Surface  Mining  Activities,  shall  apply  to 
any  person  who  conducts  suface  mining 
activitites,  except  for  §  816.116(a)(1) 
regarding  revegetation  success 
standards,  for  which  paragraph  (c)  of 
this  section  substitutes. 

(b)  All  operators  shall  comply  with 
the  Porter-Cologne  Water  Quality 
Control  Act,  Cal.  Pub.  Res.  Code  section 
13000  el  seq.;  the  California  Water  Code 
section  1200  et  seq.;  the  California  Air 
Pollution  Control  Laws,  Cal.  Health  & 
Safety  Code  section  39000  et  seq.;  the 
Hazardous  Waste  Control  Law,  Cal. 
Health  &  Safety  Code  section  25100  et 
seq.;  the  State  Underground  Storage  of 
Hazardous  Substances  Law,  Cal.  Health 
&  Safety  Code  section  25280  et  seq.;  the 
Solid  Waste  Management  and  Resource 
Recovery  Act  of  1972,  Cal.  Gov.  Code 
section  66770  et  seq.;  the  California 
Environmental  Quality  Act,  Cal.  Pub. 
Res.  Code  section  21000;  the  California 
Coastal  Act  of  1976.  Cal.  Pub.  Res.  Code 
section  30000  et  seq.;  the  Z'berg-Nejedly 
Forest  Practice  Act  of  1973,  Cal.  Pub. 
Res.  Code  section  4511  et  seq.;  the 
California  Public  Resources  Code 
section  4656;  and  regulations 
promulgated  pursuant  to  these  laws. 

(c)  Standards  for  success  shall  be 
those  identified  in  §  816.116(a)(2)  of  this 
chapter.  Statistically  valid  sampling 
techniques  for  measuring  success  shall 
be  included  in  the  mining  and 
reclamation  plan,  and  approved  by  the 
regulatory  authority. 

9  905.8 1 7    Pef ormance  standards — 
Underground  mining  activities. 

(a)  Part  817  of  this  chapter.  Permanent 
Program  Performance  Standards — 
Underground  Mining  Activities,  shall 
apply  to  any  person  who  conducts 
underground  mining  activities,  except 
for  §  817.116(a)(1)  regarding  revegetation 
success  standards,  for  which  paragraph 
(c)  of  this  section  substitutes. 

(b)  All  operators  shall  comply  with 
the  Porter-Cologne  Water  Quality 
Control  Act.  Cal.  Pub.  Res.  Code  section 


13000  et  seq.;  the  California  Water  Code 
section  1200  et  seq.;  the  California  Air 
Pollution  Control  Laws.  Cal.  Health  & 
Safety  Code  section  39000  et  seq.;  the 
Hazardous  Waste  Control  Law,  Cal. 
Health  &  Safety  Code  section  25100  et 
seq.;  the  State  Underground  Storage  of 
Hazardous  Substances  Law,  Cal.  Health 
&  Safety  Code  section  25280  et  seq.;  the 
Solid  Waste  Management  and  Resource 
Recovery  Act  of  1972,  Cal.  Gov.  Code 
section  66770  et  seq.;  the  California 
Environmental  Quality  Act,  Cal.  Pub. 
Res.  Code  section  21000;  the  California 
Coastal  Act  of  1976,  Cal.  Pub.  Res.  Code 
section  30000  et  seq.;  the  Z'berg-Nejedly 
Forest  Practice  Act  of  1973,  Cal.  Pub. 
Res.  Code  section  4511  et  seq.;  the 
California  Public  Resources  Code 
section  4656;  and  regulations 
promulgated  pursuant  to  these  laws, 
(c)  Standards  for  success  shall  be 
those  identified  in  9  817.116(a)(2)  of  this 
chapter.  Statistically  valid  sampling 
techniques  for  measuring  success  shall 
be  included  in  the  mining  and 
reclamation  plan,  and  approved  by  the 
regulatory  authority. 

9  905..819    Special  performance 
standards — Auger  mining. 

Part  819  of  this  chapter.  Special 
Permanent  Program  Performance 
Standards — Auger  Mining,  shall  apply  to 
any  person  who  conducts  surface  coal 
mining  operations  which  include  auger 
mining. 

9  905.822    Special  performance 
standards— Operations  in  alluvial  valley 
floors. 

Part  822  of  this  chapter.  Special 
Permanent  Program  Performance 
Standards — Operations  in  Alluvial 
Valley  Floors,  shall  apply  to  any  person 
who  conducts  surface  coal  mining  and 
reclamation  operations  on  alluvial 
valley  floors. 

9  905.823    Special  performance 
standards— Operations  on  prime  farmland. 

Part  832  of  this  chapter.  Special 
Permanent  Program  Performance 
Standards — Operations  on  Prime 
Farmland,  shall  apply  to  any  person 
who  conducts  surface  coal  mining  and 
reclamation  operations  on  prime 
farmland. 

9905.824    Special  performance 
standards— Mountaintop  removal. 

Part  824  of  this  chapter.  Special 
Permanent  Program  Performance 
Standards — Mountaintop  Removal,  shall 
apply  to  any  person  who  conducts 
surface  coal  mining  and  reclamation 
operations  constituting  mountaintop 
removal  mining. 


9905.827    Special  performance 
standards— Coal  preparation  plants  not 
located  wittiin  the  permit  area  of  a  mine. 
Part  827  of  this  chapter.  Permanent 
Program  Performance  Standards — Coal 
Preparation  Plants  Not  Located  Within 
the  Permit  Area  of  a  Mine,  shall  apply  to 
any  person  who  conducts  surface  coal 
mining  and  reclamation  operations 
which  include  the  operation  of  a  coal 
preparation  plant  not  located  within  the 
permit  area  of  a  mine. 

§905.828    Special  performance 
standards— In  situ  processing. 

Part  828  of  this  chapter.  Special 
Permanent  Program  Performance 
Standards — In  Situ  Processing,  shall 
apply  to  any  person  who  conducts 
surface  coal  mining  and  reclamation 
operations  which  include  the  in  situ 
processing  of  coal. 

§905.842    Federal  inspections. 

(a)  Part  842  of  this  chapter.  Federal 
Inspections,  shall  apply  to  all  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations. 

(b)  In  addition  to  the  requirements  of 
Part  842,  copies  of  inspection  reports 
will  be  furnished,  upon  request,  to  the 
California  Division  of  Mining  and 
Geology. 

§905JI43    Federal  enforcement 

(a)  Part  843  of  this  chapter.  Federal 
Enforcement,  shall  apply  regarding 
enforcement  action  on  coal  exploration 
and  surface  coal  mining  and  reclamation 
operations. 

(b)  In  addition  to  the  requirements  of 
Part  843,  copies  of  enforcement  actions 
and  orders  to  show  cause  will  be 
furnished,  upon  request,  to  the 
California  Division  of  Mining  and 
Geology. 

§905.845    Civil  penalties. 

Part  845  of  this  chapter.  Civil 
Penalties,  shall  apply  to  the  assessment 
of  civil  penalties  for  violations  on  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations. 

§  905.846    Individual  Civil  Penalties. 

Part  846  of  this  chapter.  Individual 
Civil  Penalties,  shall  apply  to  the 
assessment  of  individual  civil  penalties 
under  section  518(f)  of  SMCRA. 

§905.955    Certification  of  l>iasters. 

Part  955  of  this  chapter,  Certification 
of  Blasters  in  Federal  Program  States 
and  on  Indian  Lands,  shall  apply  to  the 
training,  examinatioin  and  certification 
of  blasters  for  surface  coal  mining 
operations, 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclanuition 
and  Enforcement 

30  CFR  Part  762 

Surface  Coal  Mining  and  Reclamation 
Operations;  Unsuitabillty  Criteria; 
Substantial  Legal  and  Financial 
Commitments 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnom;  Final  rule. 

summary:  The  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (the  Act) 
provides  that  the  regulatory  authority 
shall  estabhsh  a  planning  process  to 
enable  it  to  make  an  objective  decision 
as  to  which,  if  any,  lands  are  unsuitable 
for  all  or  certain  types  of  surface  coal 
mining  operations.  That  process  does 
not  apply  to  lands  where  substantial 
legal  and  financial  commitments  in 
surface  coal  mining  operations  were  in 
existence  prior  to  January  4, 1977.  The 
deflnition  of  "substantial  legal  and 
financial  commitments"  (SLFC)  is  found 
at  30  CFR  762.5.  The  final  rule  revises 
the  definition  of  SLFC  to  clarify  that  the 
presence  of  an  existing  mine  is  not 
necessary  to  demonstrate  SLFC. 
EFFECTIVE  DATE:  August  12. 1988. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
James  M.  Kress,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue.  NW..  Washington. 
DC  20240;  Telephone:  202-343-5145 
(Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Discussion  of  Proposed 

Rule 

II.  Rule  Adopted  and  Response  to  Public 

Comments 

III.  Procedural  Matters 

I.  Background  and  Discussion  of 
Proposed  Rule 

The  Act  provides  that  each  State 
regulatory  authority  must  establish  a 
"planning  process  enabling  objective 
decisions  based  upon  competent  and 
scientifically  sound  data  and 
information  as  to  which,  if  any,  land 
areas  of  a  State  are  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  *  *  *."  (unsuitability 
process).  30  U.S.C.  1272(a)(1).  The  same 
requirements  apply  to  Federal  land  and 
in  States  with  a  Federal  program  where 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  the  regulatory  authority.  30  U.S.C. 
1272(b).  The  unsuitability  process  may 
be  used  to  prohibit  or  limit  surface  coal 
mining  operations  which  (1)  would  be 
incompatible  with  existing  State  or  local 
land  use  plans  or  programs;  or  (2)  would 


affect  fragile  or  historic  lands  and  could 
result  in  significant  damage  to  important 
historic,  cultural,  scientific,  and  esthetic 
values  and  natural  systems;  or  (3)  affect 
renewable  resource  lands  and  could 
result  in  a  substantial  loss  or  reduction 
of  long-range  productivity  of  water 
supply  or  of  food  or  fiber  products, 
which  lands  include  aquifers  and 
aquifer  recharge  areas;  or  (4)  affect 
natural  hazard  lands  in  which  such 
operations  could  substantially  endanger 
life  and  property,  such  lands  to  include 
areas  subject  to  frequent  flooding  and 
areas  of  unstable  geology.  30  U.S.C. 
1272(a)(3)(A)-{D).  Also,  areas  must  be 
designated  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  if  the  State  regulatory 
authority  determines  that  reclamation 
pursuant  to  the  requirements  of  the  Act 
is  not  technologically  and  economically 
feasible.  30  U.S.C.  1272(a)(2). 

However,  the  Act  provides  that  the 
unsuitability  process  does  not  apply  (1) 
to  lands  on  which  surface  coal  mining 
operations  were  conducted  on  the  date 
of  its  enactment;  (2)  under  a  permit 
issued  pursuant  to  the  Act:  or  (3)  where 
SLFC  were  in  existence  prior  to  January 
4. 1977.  30  U.S.C.  1272(a)(6).  OSMRE  first 
defined  SLFC  in  its  regulations  on 
March  13. 1979.  44  FR  15344.  The  1979 
definition  provided  in  part  that  "(a)n 
example  (of  SLFC)  would  be  an  existing 
mine,  not  actually  producing  coal,  but  in 
a  substantial  stage  of  development  prior 
to  production.  Costs  of  acquiring  coal  in 
place  or  the  right  to  mine  it  without  an 
existing  mine,  *  *  *  alone  are  not 
sufficient  to  constitute  substantial  legal 
and  financial  commitments."  Id.  OSMRE 
retained  the  1979  definition  in  its  1963 
revision  of  Part  762.  48  FR  41351. 
September  14. 1983. 

The  coal  industry  challenged  the  1983 
revisions,  asserting,  among  other 
arguments,  that  the  definition  of 
"substantial  legal  and  financial 
commitments"  was  too  narrow  and  rigid 
to  define  the  universe  of  circumstances 
in  which  the  term  should  apply.  Industry 
objected  to  the  predominant  features  of 
the  definition  which  incorporated  an 
example  suggesting  that  there  be  an 
existing  mine  and  a  long-term  coal 
contract.  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  II.  Civil 
Action  No.  79-1144  (D.D.C.,  July  15, 
1985)  (Hereafter  In  re  II).  It  claimed  that 
the  language  in  the  House  of 
Representatives  committee  report,  on 
which  the  Secretary  relied  for  his 
definition,  did  not  mandate  the 
definition  chosen,  but  was  merely 
intended  to  be  illustrative,  and  therefore 
should  not  have  set  the  outer  bounds  of 
the  definition.  The  committee  report 
declared: 


The  phrase  "substantial  legal  and  financial 
commitments"  in  the  designation  section  and 
other  provisions  of  the  act  is  intended  to 
apply  to  situations  where,  on  the  basis  of  a 
long-term  coal  contract,  investments  have 
l>een  made  in  power  plants,  railroads,  coal 
handling  and  storage  facilities  and  other 
capital-intensive  activities.  The  Committee 
does  not  intend  that  mere  ownership  on 
acquisition  costs  of  the  coal  itself  or  the  right 
to  mine  It  should  constitute  "substantial  legal 
and  fmancial  commitments."  H.R.  Rep.  No. 
218.  9Sth  Cong.,  Ist  Sess.  95  (1977). 

During  oral  argument  in  response  to 
this  industry  challenge,  counsel  for  the 
government  explained  that  the  use  of 
the  term,  "an  existing  mine,"  as  an 
example  in  the  rule  language  "is  simply 
an  example  of  a  situation  where  SLFC 
will  be  found."  The  court  noted  that  the 
Secretary  had  filed  a  memorandum 
which  stated  that  the  definition  is  not 
limited  to  existing  coal  mines.  The  court 
concluded  that  the  use  of  the  example  in 
the  rule  suggested  that  there  had  to  be 
an  existing  mine  to  establish  SLFC,  and 
that  this  was  inconsistent  with  the 
Secretary's  memo.  Therefore,  the  court 
remanded  the  rule  to  the  Secretary  for 
the  express  purpose  of  clarifying  his 
position  that  an  existing  mine  is  not 
necessary  for  SLFC.  In  re  II,  at  55.  The 
court  did  not  remand  the  definition  with 
respect  to  long-term  coal  contracts. 
Pursuant  to  the  court's  remand.  OSMRE 
is  promulgating  this  final  rule. 

On  October  20, 1987  (52  FR  39186) 
OSMRE  published  a  proposed  rule  that 
would  delete  all  reference  to  an  existing 
mine  in  the  definition  of  SLFC.  The 
proposal  announced  a  70-day  comment 
period  ending  on  December  29, 1987. 
OSMRE  also  offered  to  hold  public 
hearings  upon  request  in  Washington, 
DC  on  December  22. 1987.  and  in  each 
Federal  program  State.  It  was 
announced  that  requests  for  public 
hearings  would  be  accepted  until 
November  15. 1987.  However,  no 
requests  for  public  hearings  were  made, 
and  none  were  held. 

II.  Rule  Adopted  and  Response  to  Public 
Comments 

A.  Summary  of  the  Final  Rule 

This  final  rule  adopts  the  proposal  to 
delete  all  language  describing  "an 
existing  mine"  from  the  definition  as  a 
requirement  for  a  finding  of  "substantial 
legal  and  financial  commitment."  The 
rule  adopted  here  and  found  at  section 
762.5  now  reads: 

Substantial  legal  and  financial 
commitment  in  a  surface  coal  mining 
operation  means  significant  investments  that 
have  been  made  on  the  basis  of  a  long-term 
coal  contract  in  power  plants,  railroads,  coal- 
handling,  preparation,  extraction,  or  storage 
facilities,  and  other  capital-intensive 


activities.  Costs  of  acquiring  the  coal  in 
place,  or  the  right  to  mine  it  alone  without 
other  signiflcant  investments,  as  de8cril>ed 
al>ove,  are  not  sufficient  to  constitute 
"substantial  legal  and  financial 
commitments." 

This  final  definition  remains 
unchanged  from  the  proposed  rule. 

B.  Public  Comments 

Three  States  and  one  industry  group 
commented  on  the  proposed  rule.  The 
comments  addressed  the  proposed 
changes.  A  discussion  of  the  comments 
and  OSMRE's  response  follows. 

Three  commenters  supported 
OSMRE's  deletion  of  the  phrase 
containing  the  example.  Two  of  those 
commenters  suggested  that  OSMRE  had 
not  gone  far  enough  in  revising  the 
definition.  The  commenters  stated  that 
the  definition  should  be  expanded  to 
include  those  operators  who  have  made 
considerable  investments  in  exploration, 
scientific  analysis,  environmental 
monitoring  and  studies,  planning  and 
legal  fees,  permitting,  the  regulatory 
approvals,  but  have  not  concluded  a 
long-term  coal  contract.  The 
commenters  suggested  that  OSMRE 
include  additional  language  in  the 
definition  to  reflect  this  point  of  view. 
The  commenters  also  stated  that  this 
aspect  of  the  definition  is  on  appeal 
before  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  Finally,  the 
commenters  stated  that  the  definition  of 
SLFC  should  be  changed  to  recognize 
that,  where  an  operator  has  made  a 
substantial  financial  investment  in 
acquiring  coal  rights,  depending  on  the 
size  of  the  company,  or  setting  a 
minimum  investment  amount,  that  alone 
should  be  considered  as  being  SLFC. 

The  items  enumerated  by  the 
commenters,  including  acquisition  of  the 
coal,  may  be  considered  collectively  in 
determinations  of  whether  substantial 
investments  have  been  made.  They  may 
be  considered  under  the  term  "capital- 
intensive  activities"  already  included  in 
the  definition.  However,  with  respect  to 
the  cost  of  acquiring  the  coal,  OSMRE 
determined  in  promulgating  the  March 
13, 1979,  definition  of  SLFC  that 
acquisition  of  the  coal  alone  as  a 
criterion  for  SLFC  is  inconsistent  with 
the  House  of  Representatives  committee 
report  discussed  above.  OSMRE 
believes  that  retention  of  the  language 
on  long  term  contracts  is  appropriate 
since  it  mirrors  the  language  in  the 
House  of  Representatives  committee 
report  as  discussed  earlier  and  as 
upheld  by  the  District  Court.  Further, 
this  intepretation  of  SLFC  has  recently 
been  upheld  by  the  U.S.  Court  of 
Appeals  for  the  District  cf  Columbia 
Circuit.  NU'F  v.  Model.  C.A.  87-5743. 


January  29. 1988.  Therefore,  with  the 
exception  of  removing  references  to 
existing  mines.  OSMRE  has  decided  to 
finalize  this  rule  as  proposed. 

One  commenters  stated  that  the 
conuna  after  the  word  "facilities" 
altered  the  meaning  of  the  sentence  so 
that  it  could  be  read  that  "other  capital 
intensive  activities"  in  and  of 
themselves  could  satisfy  the  definition 
of  SLFC  without  being  based  on  the 
existence  of  a  long-term  contract. 
OSMRE  disagrees.  The  insertion  of  the 
comma  after  "facilities"  simply  makes 
the  sentence  grammatically  correct, 
showing  that  "other  capital-intensive 
activities"  is  simply  the  last  item  in  a 
series  of  items  that  together  with  a  long- 
term  coal  contract  is  necessary  to  meet 
the  requirements  for  a  finding  of  SLFC. 
The  same  commenter  contends  that  the 
phrase  in  the  last  sentence  "without 
other  significant  investments,  as 
described  above"  is  both  redundant  and 
creates  another  ambiguity  as  to  whether 
OSMRE  intends  that  acquisition  of  coal 
or  the  right  to  mine  when  coupled  with 
one  or  more  of  the  investments  earlier 
identified  would  satisfy  SLFC,  without 
the  linchpin  of  the  long-term  coal 
contract  underlying  the  investments. 
The  commenter  suggests  that  the  phrase 
"without  other  significant  investments, 
as  described  above"  should  be  revised 
to  read  "without  other  significant 
investments  made  on  the  basis  of  a  long- 
term  coal  contract, "  in  order  to  remove 
any  ambiguity.  OSMRE  disagrees. 
OSMRE  believes  that  the  grammatical 
construction  of  the  definition  of  the  rule 
makes  it  perfectly  clear  that  all  of  the 
items  in  the  series  in  the  first  sentence 
are  capital-intensive  activities,  and 
include  other  unenumerated  capital- 
intensive  activities  (thus  the  phrase 
"other  capital-intensive  activities") 
which  are  dependent  upon  long-term 
coal  contracts.  Thus,  when  the  phrase 
"other  significant  investments  as 
described  above"  is  used  in  the  second 
sentence.  OSMRE  believes  that  phrase 
refers  to  the  other  items  in  the  series, 
and  that  those  items  depend  on  long- 
term  coal  contracts  in  order  to  make  a 
finding  of  SLFC. 

III.  Procedural  Matters 

Effect  in  Federal  Program  States 

The  final  rule  applies  through  cross- 
referencing  in  those  States  with  Federal 
programs.  The  States  include  Georgia, 
Idaho,  Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington. 
OSMRE  has  proposed  a  Federal 
program  for  California  (52  FR  39594, 
October  22. 1987).  When  that  program 
becomes  final  this  final  rule  will  apply 


to  that  State  as  well.  The  Federal 
programs  for  these  States  appear  at  30 
CFR  Parts  910,  912,  921,  922.  933.  937, 
939,  941,  S42,  and  947,  respectively. 

Effect  on  State  Programs 

Following  promulgation  of  the  final 
rule,  OSMRE  will  evaluate  permanent 
State  regulatory  progran-.s  approved 
under  section  503  of  the  Act  to 
determine  whether  any  change  in  these 
programs  will  be  necessary.  If  the 
Director  determines  that  certain  State 
program  provisions  should  be  amended 
in  order  to  be  made  no  less  effective 
than  the  revised  Federal  rules,  the 
individual  States  will  be  notified  in 
accordance  with  the  provisions  of  30 
CFR  732.17. 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

Executive  Order  12291.  Regulatory 
Flexibility  Act,  and  Federalism 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17, 1981)  and  certifies  that  it 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  The  rule  does 
not  distinguish  between  small  and  large 
entities.  These  determinations  are  based 
on  the  findings  that  the  regulatory 
additions  proposed  by  the  rule  will  not 
change  costs  to  industry  or  to  the 
Federal,  State,  or  local  governments. 
Furthermore,  the  rule  produces  no 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.  Finally,  in  accordance 
with  the  Executive  Order  on  Federalism, 
OSMRE  has  determined  that  the  rule 
described  above  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  a  final 
environmental  assessment  (EA),  and  has 
determined  that  the  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  42  U.S.C. 
4332(2)(C).  A  Finding  of  No  Significant 
Impact  has  been  approved  for  the  final 
rule  in  accordance  with  OSMRE 
procedures  under  NEPA.  The  EA  is  on 
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nie  in  the  OSMRE  Administrative 
Record  at  the  address  previously 
specified  (see  "AOORCSSES"]. 

Author 

The  principal  author  of  this  rule  is 
James  Kress.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1051 
Constitution  Avenue,  NW.,  Washington. 
DC  20240;  Telephone:  202-343-5145 
(Commercial  or  FTS). 

Ust  of  Subjects  in  M  CFR  Part  7t2 

Historic  preservation,  Wildlife 
refuges.  Surface  mining.  Underground 
mining. 

Accordingly,  30  CFR  Part  762  is 
amended  as  follows: 


Dated;  May  11. 1968. 

|amm  E.  Cason, 

Acting  AsMistant  Secretary— Load  and 
Minerals  Management 

PART  762— CRITERIA  FOR 
DESIQNATINQ  AREAS  AS 
UNSUITABLE  FOR  SURFACE  COAL 
MINING  OPERATIONS 

1.  The  authority  citation  for  Part  762  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87. 30  U.S.C  1201  et 
seq.,  and  Pub.  L  100-34. 

2.  The  defmition  of  "substantial  legal 
and  financial  commitments  in  a  surface 
coal  mining  operation"  in  |  762.5  is 
revised  to  read  as  follows: 


§762.S    D«finMon& 

Substantial  legal  and  financial 
commitments  in  a  surface  coal  mining 
operation  means  significant  investment* 
that  have  been  made  on  the  basis  of  a 
long-term  coal  contract  in  power  plants, 
railroads,  coal-handling,  preparation, 
extraction  or  storage  facilities,  and  other 
capital-intensive  activities.  Costs  of 
acquiring  the  coal  in  place,  or  the  right 
to  mine  it  alone  without  other  significant 
investments,  as  described  above,  are  not 
su^cient  to  constitute  substantial  legal 
and  financial  commitments. 
(FR  Doc.  88-15089  Filed  7-12-88;  8:45  am] 
BMxma  cooc  4sio-o$-ii 
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DEPARTMENT  OF  AGRICULTURE 

Agricultunri  Marfceting  Service 

7CFRParto905 

[Doctiet  Na  AMS-FV-tt-MS] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Relaxation 
of  Handling  Requirements  for 
Remainder  of  1987-88  Shipping 
Season 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTIOH;  Final  rule. 

summary:  The  Department  is  adopting 
without  modirication  as  a  final  rule  the 
provisions  of  an  interim  final  rule  which 
relaxed  the  minimum  size  requirement 
for  shipments  of  domestic  and  imported 
white  seedless  grapefruit  from  size  48 
(3»/i6  inches  in  diameter)  to  size  56  (3%6 
inches  in  diameter)  for  the  period  May 
9-Augu8t  21, 1988.  In  addition,  the  rule 
relaxed  the  minimimi  external  grade 
requirement  for  dcmiestic  export,  and 
import  shipments  of  pink  and  white 
seedless  grapefruit  from  Improved  No.  2 
to  U.S.  No.  2  Russet  for  the  period  June 
1-Augu8t  21. 1988.  Effective  August  22. 
1988.  tighter  handling  requirements  will 
resume  for  seedless  grapefruit  Also,  the 
rule  relaxed  the  minimum  grade 
requirement  for  domestic  shipments  of 
Valencia  and  other  late  type  oranges 
from  U.S.  No.  1  to  U.S.  No.  1  Golden  for 
the  period  July  1-September  25, 1988. 
Effective  September  26. 1988,  tighter 
handling  requirements  will  resume  for 
Valencia  and  other  late  type  oranges. 
Such  relaxations  w»e  warranted  by  the 
grade,  size,  and  maturity  of  the 
remaining  1987-88  season  crop,  and 
market  demand  conditions  for  these 
fruits. 

EFFECTIVE  DATE:  July  14. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Gary  D.  Rasmussen,  Mariceting 


Specialist.  Marketing  Order 

Administration  Branch.  Fruit  and 

Vegetable  Division,  AMS.  USDA.  P.O. 

Box  96456.  Room  2525-S.  Washington, 

DC  20090-6456;  telephone:  (202)  475- 

39ia 

SUPPLEMENTARY  INFORMATION:  This 

fmal  rule  is  issued  under  Marketing 
Order  No.  905.  as  amended  (7  CFR  Part 
905),  regulating  the  handling  of  oranges, 
grapefruit  tangerines,  and  tangelos 
grown  in  Florida.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  100  handlers 
of  Florida  oranges,  grapefruit, 
tangerines,  and  tangelos  subject  to 
regulation  under  the  Florida  citrus 
marketing  order,  approximately  13,000 
orange,  grapefruit  tangerine,  and 
tangelo  producers  in  Florida,  and 
approximately  26  importers  who  import 
grapefhiit  into  the  United  States.  Small 
agricultural  producers  have  been 
deflned  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
deHned  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  A 
minority  of  these  handlers  and  a 
majority  of  these  producers  and 
importers  may  be  classiHed  as  small 
entities.  A  review  of  audit  reports  which 
was  recently  completed  indicates  that  a 
majority  of  the  handlers  are  large 


entities,  and  a  minority  being  small 
entities.  Thus,  the  finding  in  the  interim 
flnal  rule  that  a  majority  of  the  handlers 
are  small  entities  has  been  changed  in 
this  final  rule  to  reflect  this  new  finding. 

An  interim  final  rule  amending 
§  905.306  Florida  Orange.  Grapefruit 
Tangerine,  and  Tangelo  Regulation  6 
was  issued  May  9. 1988.  and  published 
in  the  Federal  Raster  (53  FR  17169, 
May  16, 1988).  Section  905.306  specifies 
minimum  grade  and  size  requirements 
for  fresh  Florida  oranges,  grapefruit 
tangerines,  and  tangelos  regulated  under 
Marketing  Order  905.  That  rule  provided 
that  interested  persons  could  file  pubhc 
comments  through  June  15, 1988.  No 
comments  were  received. 

The  interim  flnal  rule  temporarily 
relaxed  the  minimum  size  requirement 
for  domestic  and  import  shipments  of 
white  seedless  grapefruit  from  size  48 
[3Vi«  inches  in  diameter)  to  size  56  (SVie 
inches  in  diameter)  for  the  period  May  9, 
1988,  through  August  21, 1988.  Also,  tfie 
minimum  external  grade  requirement  for 
domestic,  export,  and  import  shipments 
of  pink  and  white  seedless  grapefruit 
was  temporarily  relaxed  from  Improved 
No.  2  to  U.S.  No.  2  Russet  for  the  period 
June  1, 1968.  through  August  21, 1988.  In 
addition,  the  minimum  grade 
requirement  for  domestic  shipments  of 
Valencia  and  other  late  type  oranges 
was  temporarily  relaxed  from  U.S.  No.  1 
to  U.S.  No.  1  Golden  for  the  period  July 
1, 1988,  through  September  25, 1988.  The 
relaxations  for  grapefruit  will  remain  in 
effect  through  August  21, 1988,  and  for 
Valencia  oranges  through  September  25, 
1988,  by  which  times  Idtff-es  season 
shipments  of  these  fruits  will  be 
finished. 

The  relaxed  handling  requirements  fior 
pink  and  white  seedless  grapefruit  and 
Valencia  and  other  late  type  oranges  is 
only  for  the  remainder  of  the  1967-68 
shipping  seasons  for  these  fruits.  Tighter 
handling  requirements,  as  specified  in 
§  905.306,  will  resume  for  seiedless 
grapefruit  effective  August  22. 1988.  and 
for  Valencia  and  other  late  type  oranges 
effective  September  26. 1988.  The 
resumption  of  tighter  requirements  for 
1988-89  season  shipments  is  based  upon 
the  maturity,  size,  quality,  and  flavor 
characteristics  of  these  fruits  eariy  in 
the  shipping  season. 

The  committee  unanimously 
recommended  the  relaxed  handling 
requirements  for  grapefruit  and  Valencia 
oranges  at  its  May  3, 1988  meeting.  It 
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recommended  that  the  size  relaxation 
for  white  seedless  grapefruit  be  made 
effective  as  soon  as  possible;  that  the 
grade  relaxation  for  pink  and  white 
seedless  grapefruit  be  made  effective 
June  1, 1988;  and  that  the  grade 
relaxation  for  Valencia  and  other  late 
type  oranges  be  made  effective  July  1, 
1988.  The  committee  reported  that  at 
that  time  only  a  small  portion  of  the 
Florida  1987-88  season  grapefruit  crop 
remained  to  be  harvested,  and  that  the 
crop  would  not  remain  in  a  condition  to 
ship  fresh  much  longer.  Also,  much  of 
the  remaining  grapefruit  crop  was  not  in 
a  condition  to  be  shipped  to  distant 
export  maricets,  and  very  few  processing 
plants  were  utilizing  grapefruit  at  that 
time  of  the  season.  The  committee  also 
estimated  that  most  of  the  Valencia 
orange  crop  will  be  shipped  by  July  1. 
1988.  and  that  increased  amounts  of  the 
fruit  remaining  for  shipment  at  that  time 
will  have  increased  amounts  of  external 
discoloration.  The  changes  in  grade  and 
size  requirements  reflected  the 
composition  of  the  remaining  crop  and 
prospective  supply  conditions,  and  were 
designed  to  mcucimize  shipments  to  h«sh 
market  channels. 

Section  905.306  was  issued  on  a 
continuing  basis  subject  to  modiflcation, 
suspension,  or  termination  by  the 
Secretary.  Paragraph  (a)  of  9  905.306 
provides  that  no  handler  shall  ship 
between  the  production  area  and  any 
point  outside  thereof,  in  the  continental 
United  States.  Canada,  or  Mexico, 
specified  varieties  of  oranges,  grapehiiit, 
tangerines  and  tangelos  unless  such 
varieties  meet  the  minimum  grade  and 
size  requirements  prescribed  in  Table  I. 
Paragraph  (b)  of  S  905.306  provides  that 
no  handler  shall  ship  fruit  to  any 
destination  outside  the  continental 
United  States,  other  than  Canada  or 
Mexico,  unless  the  specified  varieties 
meet  the  requirements  prescribed  in 
Table  U. 

The  Citrus  Administrative  Committee, 
which  administers  the  program  locally, 
meets  prior  to  and  during  each  season  to 
consider  recommendations  for 
modiHcation.  suspension,  or  termination 
of  the  regulatory  requirements  for 
Florida  oranges,  grapefhiit,  tangerines, 
and  tangelos.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at 
these  meetings.  The  Department  reviews 
committee  recommendations  and 
information  submitted  by  the  committee 
and  other  available  information,  and 
determines  whether  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  would  tend  to 


effectuate  the  declared  poUcy  of  the  Act. 

Some  Florida  orange  and  grapefruit 
shipments  are  exempt  from  the 
minimum  grade  and  siie  requirements 
effective  under  the  marketing  order. 
Handlers  may  ship  up  to  15  standard 
packed  cartons  (12  bushels)  of  fhiit  per 
day  under  a  minimum  quantity 
exemption  provision.  Also,  handlers 
may  ship  up  to  two  standard  packed 
cartons  of  fhiit  per  day  in  gift  packages 
which  are  individually  addressed  and 
not  for  resale,  under  the  current 
exemption  provisions.  Fruit  shipped  for 
animal  feed  is  also  exempt  under 
specific  conditions.  In  addition,  fruit 
shipped  to  commercial  processors  for 
conversion  into  canned  or  frozen 
products  or  into  a  beverage  base  are  not 
subject  to  the  handling  requirements. 

Section  8e  of  the  Act  (7  U.S.C  e08e-l) 
provides  that  whenever  specified 
commodities,  including  grapefruit,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  are 
prohibited  unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity.  Since  this  action  continues 
the  relaxed  minimum  size  requirement 
for  domestically  produced  white 
seedless  grapefhiit  and  the  relaxed 
minimum  external  grade  requirement  for 
domestically  produced  pink  and  white 
grapefruit,  the  continued  relaxations  are 
also  applicable  to  imported  pink  and 
white  seedless  grapefruit 

Grapefruit  import  requirements  are 
specified  in  t  944.106  (7  CFR  Part  944). 
which  requires  that  the  various  varieties 
of  grapefruit  imported  into  the  United 
States  meet  the  same  grade  and  size 
requirements  as  those  specified  for 
Florida  grapefruit  in  Table  I  of 
paragraph  fa)  in  i  905.306.  Section 
944.106  was  issued  under  section  8e  of 
the  Act.  An  exemption  provision  in  the 
grapefruit  import  regulation  permits 
persons  to  import  up  to  10  standard 
packed  %-bushel  cartons  exempt  frt>m 
the  import  requirements. 

The  minimum  grade  and  size 
requirements,  specified  herein,  reflect 
the  committee's  and  the  Department's 
appraisal  of  the  need  to  relax  the 
minimum  size  requirements  applicable 
to  domestic  and  import  shipments  of 
white  seedless  grapefhiit;  the  minimum 
grade  requirement  applicable  to  the 
domestic,  export  and  import  shipments 
of  pink  and  white  seedless  grapefruit; 
and  the  minimum  grade  requirement 
applicable  to  domestic  shipments  of 
Valencia  oranges.  This  rule  recognizes 
current  and  prospective  supply  and 
demand  for  these  fruits  and  continues  to 


permit  handlers  to  ship  fhiit  meeting  the 
relaxed  requirements  to  meet  market 
needs.  No  problems  with  fruit  quaUty 
maturity,  and  size  are  expected  in  the 
marketplace  because  of  the  cOndnuation 
of  relaxed  requirements. 

Therefore,  the  Department's  view  is 
that  the  impact  of  this  action  upon 
producers,  handlers,  and  importers 
would  be  beneficial  because  it  %vill 
enable  handlers  to  provide  grapefivit 
and  Valencia  oranges  consistent  with 
buyer  requirements.  The  application  of 
minimum  grade  and  size  requirements  to 
Florida  grapefruit  and  Valencia  oranges, 
and  to  imported  grapefruit  over  the  past 
several  years,  has  resulted  in  fhiit  of 
acceptable  grade  and  size  being  shipped 
to  fresh  maricets. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  rule  as 
hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  to  5  U.S.C.  553,  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
action  continues  relaxed  handling 
requirements  currently  in  effect  for 
Florida  grapefruit  and  Valencia  and 
other  late  type  oranges;  (2)  handlers  of 
these  fruits  are  aware  of  this  action 
which  was  recommended  unanimously 
by  the  committee  at  a  public  meeting 
and  they  are  prepared  to  continue 
operating  in  accordance  with  the 
requirements;  (3)  shipment  of  the  1987- 
88  season  Florida  grapefruit  and 
Valencia  orange  crops  is  nearly  finished: 
(4)  the  grapefhiit  import  requirements 
are  mandatory  under  section  8e  of  the 
Act;  (5)  the  interim  final  rule  provided  a 
30-day  period  for  filing  comments,  and 
no  comments  were  received;  and  (6)  no 
useful  purpose  would  be  served  by 
delaying  the  effective  date  of  this  action 
until  30  days  after  publication. 

List  of  Subject  in  7  CFR  Part  905 

Marketing  agreements  and  orders, 
Florida,  Grapefruit  Oranges,  Tangelos, 
Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  action 
pertaining  to  7  CFR  Part  905  is  taken- 
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PART  MS-ORANGES.  GRAPEFRUIT. 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

AudMwity:  Sees.  1-19, 48  Stat  31,  as 
amemied;  7  VSXl  eoi-e74. 

$905,306    (Amendsdl 

2.  Accordingly,  the  interim  final  rule 
amending  i  905.306.  which  was 
published  in  the  Federal  Register  (53  FR 
17171,  May  16, 1988).  is  adopted  as  a 
fmal  rule  without  change. 

Dated:  ]aly  11.  ISSa 
Chariet  R.  Bradsr, 

Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketh^  Serivce. 
[FR  Doc.  88-15883  Filed  7-13-88;  8:45  am] 

MUJne  CODE  S4M-t>-4i 

Farmers  Home  Administration 

7  CFR  Parts  1823, 1864, 1902. 1941. 
1942, 1943. 1944. 1945,  and  1951 

Implementation  of  Concentration 
Banking  System  (CBS) 

AOENCV:  Farmers  Home  Administration, 

USDA. 

ACnom:  Final  rule.  

summary:  The  Fanners  Home 
Administration  (FmHA)  is  amending  its 
regulations  to  reflect  changes  in  the 
internal  handling  of  collections.  This 
action  is  necessary  because  of  the 
implementation  of  the  Concentration 
Banking  System  (CBS).  FmHA  offices 
under  CBS  (more  than  98  percent  of  all 
field  offices)  must  use  those  systems  for 
collections.  The  intended  effect  of  these 
amendments  is  to  implement  CBS, 
thereby  enabling  the  Government  to 
realize  substantial  savings  through  more 
expeditious  processing  of  collections. 
EFFECTIVE  DATE:  July  14. 198a 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Douglas.  Debt  Management  Specialist, 
telephone  (202)  475-4425,  Fanners  Home 
Administration,  U.S.  Department  of 
Agriculture,  Room  5507,  South 
Agriculture  Building,  Washington,  IXI 
20250. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  estabUshed  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and, 
since  this  action  has  no  impact  on 
FmHA  borrowers  or  other  members  of 
the  public,  it  has  been  determined  to  be 
exempt  from  those  requirements 
because  it  involves  only  internal  agency 
management.  While  these  amendments 
do  change  the  techniques  used  by 


FmHA  for  processing  collections,  these 
changes  concern  only  processing  after 
collections  are  received  by  FmHA.  It  is 
the  policy  of  this  Department  that  rules 
relating  to  public  property,  loans,  grants, 
benefits,  or  contracts  shall  be  published 
for  comment  notwithstanding  exemption 
in  5  U.S.C.  553  with  respect  to  such 
rules.  This  action,  however,  is  not 
published  for  proposed  rulemaking  since 
it  involves  internal  agency  management 
and  publication  for  comment  is 
unnecessary. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  Environmental  Program.  It  is 
the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  Action  significantly  affecting 
the  quality  of  the  human  environment 
and  in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

For  reasons  set  forth  in  the  Final  Rule 
related  to  NoUce  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115,  June  24, 1963). 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Fanners 
Home  Administration  Programs  and 
Activities"  (December  23, 1983).  this 
activity  is  related  to  the  following 
programs  that  are  subject  to 
intergovernment  consultations  with 
State  and  local  officials: 
10.405 — Farm  Labor  Housing  Loan  and 

Grants 
10.411— Rural  Housing  Site  Loans 

(Sections  523  and  524  Site  Loans) 
10.414 — ^Resource  Conservation  and 

Development  Loans 
10.415— Rural  Rental  Housing  Loans 
10.416— Soil  and  Water  Loans 
10.416— Water  and  Waste  Disposal 
System  for  Rural  Communities 
10.419— Watershed  Protection  and  Flood 

Prevention  Loans 
10.420— Rural  Self-Help  Housing 

Technical  Assistance  (Section  523 
Technical  Assistance) 
10.422 — ^Business  and  Industrial  Loans 
10.423 — Conununity  Facilities  Loans 
10.427 — ^Rural  Rental  Assistance 
Payment  (Rental  Assistance) 
In  turn,  the  following  programs  to 
which  this  activity  is  also  related,  are 
not  subject  to  Executive  Order  12372: 
10.404 — Emergency  Loans 
10.406— Farm  Operating  Loans 
ia407— Farm  Ownership  Loans 
10.410— iow  Income  Housing  Loans 

(Section  502  Rural  Housing  Loans) 
10.417— Very  Low-Income  Housing 
Repair  Loans  and  Grants  (Section 
504  Rural  Housing  Loans  and 
Grants) 
10.421 — Indian  Tribes  and  Tribal 
Corporation  Loans 


10.428-^conoinic  Emergency  Loans 

List  of  Subjects 

7  CFR  Part  1823 

Credit. 

7  CFB  Part  1864 

Accounting,  Loan  programs — 
Agriculture,  Rural  areas. 

7  CFR  Part  1902 

Accounting,  Banks,  banking.  Grant 
programs — Housing  and  community 
development.  Loan  programs — 
Agriculture,  Loan  programs — Housing 
and  community  development 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs — 
Agriculture,  Rural  areas.  Youth. 

7  CFR  Part  1942 

Community  development  Community 
facilities.  Loan  programs — Housing  and 
coimnunity  development  Loan  security. 
Rural  areas.  Waste  treatment  and 
disposal — Domestic.  Water  supply — 
Domestic. 

7  CFR  Part  1943 

Credit  Loan  programs— Agriculture, 
Recreation.  Water  resources. 

7  CFR  Part  1944 

Aged,  Administrative  practice  and 
prorodure.  Handicapped,  Farm  labor 
housing.  Grant  programs— Housing  and 
community  development  Home 
improvement  Loan  programs — Housing 
and  community  development  Low  and 
moderate  income  housing — Rental, 
Migrant  labor.  Mobile  homes. 
Mortgages,  Nonprofit  organizations. 
Public  housing.  Rent  subsidies.  Rural 
housing. 

7  CFR  Part  1945 

Agriculture,  Disaster  assistance. 
Livestock,  Loan  programs — ^Agriculture. 

7  CFR  Part  1951 

Accounting,  Credit  Loan  programs — 
Agriculture,  Loan  programs— Housing 
and  community  development  '' 

Mortgages,  Collection  of  loan  payments 
and  depositing  payments  through  the 
Concentration  Banldng  System  (CBS), 
Financial  institutions. 

Therefore,  Chapter  XVffl.  Title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1t23-ASSOCIATION  LOANS 
AND  GRANTS-COMMUNITY 
FACILITIES,  DEVELOPMENT, 
CONSERVATION.  imUZATION 

1.  The  authority  citation  for  Part  1823 
is  revised  to  read  as  follows: 
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Authority:  7  U.S.C.  1989.  5  U.S.C.  301.  7  CFR 
2.23  and  7  CFR  ^7a 

Sut>part  I— Processing  Loans  to 
Associations  (Except  for  Domestic 
Water  and  Waste  Disposal) 

2.  Section  1823.275(b](l)(ii)  is  revised 
to  read  as  follows: 

91823^75    Applications  not  receiving 
favoraM*  conaMaratlon  and  loan 
cancaHation. 


Subpart  A— l.oan  and  Grant 
Disbursement 

6.  Section  1902.2  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9 1902.2    Policies  concerning  disbursement 
of  funds. 


(ii)  In  a  direct  loan  or  a  loan  made 
from  the  ACIF,  if  the  checic  has  been 
received  or  is  received  subsequently  in 
the  County  Office,  the  County 
Supervisor  will  return  it  through  the 
Concentration  Banking  System  (CBS)  as 
prescribed  in  FmHA  Instruction  1951-B 
(available  in  any  FmHA  office),  or,  if  an 
office  is  not  using  CBS.  the  check  will  be 
returned  to  the  Finance  Office  with  an 
original  of  Form  FmHA  1940-10. 


PART  1864— DEBT  SETTL£IMENT 

3.  The  authority  citation  for  Part  1864 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989.  42  U.S.C.  1480.  S 
U.S.C.  301,  7  CFTi  2.23  and  7  CFR  2.70. 

4.  Section  1864.15(b)(l]  is  revised  to 
read  as  follows: 

91S64.15    Preparation  and  processing  of 
Form  FmHA  1950-1. 


(b)  •  •  * 

(1)  Except  as  provided  in  the  next 
sentence,  payments  offered  by  debtors 
in  compromise  or  adjustment  of  debts 
will  be  deposited  in  accordance  with 
FmHA  Instruction  1951-B  (available  in 
any  FmHA  office).  If  a  borrower  submits 
a  check  bearing  a  restrictive  notation  or 
submits  an  accompanying  letter 
containing  restrictive  statements  and 
has  not  signed  Form  FmHA  1956-1,  the 
check  and  the  letter  containing  the 
restrictive  statements  will  be  sent  to  the 
State  Office  with  an  explanation  of  the 
circumstances  and  the  State  Office  will 
determine  with  the  advice  of  OGC  how 
to  handle  the  check.  The  use  of 
restrictive  notations  will  be  discouraged 
to  the  fullest  extent  possible. 


PART  1902— SUPERVISED  BANK 
ACCOUNTS 

5.  The  authority  citation  for  Part  1902 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989.  42  U.S.C.  1480.  5 
U.S.C.  301,  7  CFR  2.23  and  7  CFR  2.70. 


(b)  For  all  construction  loans  and 
those  loans  using  multiple  advances, 
only  the  actual  amount  to  be  disbursed 
at  loan  closing  will  be  requested  through 
State  Office  terminals.  Subsequent 
checks  will  be  ordered  as  needed 
through  State  Office  terminals. 

*  *  •  *  • 

7.  Section  1902.3  is  amended  by 
removing  paragraph  (b),  redesignating 
current  paragraphs  (c)  and  (d)  as 
paragraphs  (b)  and  (c).  respectively,  and 
revising  paragraph  (a)  to  read  as 
follows: 

91902.3    Procedures  to  foHow  In  fund 
disbursement 

(a)  The  District  Director  or  County 
Supervisor  will  determine  during  loan 
approval  the  amount(s)  of  loan 
check(s) — full  or  partial — and  forward 
such  request  to  process  through  State 
Office  terminals. 


8.  Subpart  C,  consisting  of  ^  1902.101 
through  1902.150  is  added  to  read  as 
follows: 

Subpart  C— Selecting  a  Financial  Institution 
for  ttte  Concentration  Banking  System 
(CBS) 

Sec. 

1902.101  through  1902.103    [Reserved] 

1902.104  Establishing  or  changing  a  T1.A. 

1902.105  through  1902.149    |Re8er\'edl 
1902.150    OMB  control  number. 

99 1902.101  through  1902.103    (Reserved] 

91902.104    Establishing  or  changing  a 
TIA. 

(a)  Establishing  a  TLA.  (1)  After  a  H 
has  been  selected  by  the  FmHA  field 
office,  the  FmHA  office  will  provide  the 
State  Office  with  the  name  and  address 
of  the  FI  selected. 

(2)  The  FmHA  field  office  must  have 
the  FI  execute  a  MOU  for  CBS.  Form 
FmHA  1902-7,  will  be  completed  when 
the  MOU  is  executed.  The  FmHA  field 
office  will  complete  item  1  and  the  FI 
will  complete  the  rest  of  the  summary. 
Instructions  for  completing  this  form  are 
in  the  FMI.  The  FmHA  field  office  will 
forward  three  signed  copies  of  the  MOU 
together  with  the  original  and  two 
copies  of  Form  FMHA  1902-7  to  the 
State  Office  coordinator.  The  State 
Office  coordinator  will  check  for  the 
following  common  errors  before 
submitting  to  the:  Cash  Management 


Staff,  FmHA  Finance  Office.  Mail  Code 
FC-32. 1520  Mai^cet  Street.  St.  Louis,  MO 
63103. 

(i)  Check  to  see  that  the  local  bank 
has  signed  all  copies  of  the  MOU  and 
has  affixed  its  seal  next  to  the  signature 

(ii)  Check  signature  blocks  to  insure 
that  the  local  FmHA  office  has  not 
signed  in  any  of  the  blocks  provided  for 
the  local  bank-  and  Treasury.  This 
agreement  is  between  the  local  bank 
and  Treasury  and  FmHA  will  not  be  a 
party  to  the  agreement 

(iii)  Do  not  allow  the  bank  to  cross  out 
or  change  any  clauses  in  the  MOU. 
Treasury  will  not  accept  modified 
agreements. 

(iv)  Do  not  allow  the  bank  to  retype 
the  agreement  as  this  would  require  a 
word-for-word  verification  of  the  entire 
document  to  determine  whether 
anything  had  been  changed. 

(3)  The  Cash  Management  Staff  will 
submit  the  MOU's  to  Treasury  for 
signature  along  with  the  original  and 
one  copy  of  Form  FmHA  1902-7. 
Treasury  will  sign  the  copies  of  the 
MOU.  send  one  copy  to  the  FI.  one  to 
the  local  FmHA  office,  and  keep  one 
copy  for  the  files.  Treasury  will  notify 
the  Cash  Management  Staff  if  a  MOU  is 
rejected. 

(4)  The  local  FmHA  office  must  obtain 
selected  information  from  the  FI  for 
funds  transfer  purposes  on  CBS 
including  information  necessary  to 
establish  a  compensation  account  to 
receive  ACH  transfers  from  the 
concentrator  bank. 

99  1902.105  through  1902.149    (Reserved] 

91902.150    OMB  control  number. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  have  been 
assigned  OMB  Control  Number  0575- 
0128. 

PART  1941— OPERATING  LOANS 

9.  The  authority  citation  for  Part  1941 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1966,  7  CFR  2.23  and  7 
CFR  2.70. 

Sut>part  A— Operating  Loan  Policies, 
Procedures,  and  Auttwrizations 

91941.33    (Amended! 

10.  Section  1941.33  is  amended  by 
removing  paragraphs  (c)(1)  and  (c)(3). 
and  by  redesignating  paragraphs  (c)(2) 
and  (c)(4)  as  (c)(1)  and  (c)(2). 

11.  Section  1941.35(b)  is  revised  to 
read  as  follows: 
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9  1941.35    Actions  after  loan  approval. 


(b)  Cancellation  of  loan  check  and /or 
obligation.  If,  for  any  reason,  a  loan 
check  or  obligation  will  be  cancelled, 
the  County  Supervisor  will  notify  the 
State  Office  and  the  Finance  Office  of 
loan  cancellation  by  using  Form  1940-10, 
"Cancellation  of  U.S.  Treasury  Check 
and/or  Obligation."  If  a  check  received 
in  the  County  Office  is  to  be  canceled, 
the  check  will  be  returned  through 
Concentration  Banking  System  (CBS),  as 
prescribed  in  FmHA  Instruction  1951-B 
(available  in  any  FmHA  office)  or,  if  an 
office  is  not  using  CBS,  the  check  will  be 
returned  to  the  Finance  Office  with  an 
original  of  Form  FmHA  1940-10.  (See 
FmHA  Instruction  102.1.  a  copy  of  which 
may  be  obtained  in  any  FmHA  office.) 


PART  1942— ASSOCIATIONS 

12.  The  authority  citation  for  Part  1942 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989.  7  CFR  2.23  and  7 
CFR  2.70. 

Subpart  A— Community  Facility  Loans 

91942.6    [Amended] 

13.  Section  1942.6  is  amended  by 
removing  paragraph  (d)(1)  and 
redesignating  current  paragraphs  (d)(2) 
and  (d)(3)  as  (d)(1)  and  (d)(2). 
respectively. 

14.  Section  1942.12(a)  is  revised  to 
read  as  follows: 

9  1942.12    Loan  cancellation. 

***** 

(a)  Form  FmHA  1940-10, 
"Cancellation  of  U.S.  Treasury  Check 
and/or  Obligation. "  The  District 
Director  or  State  Director  may  prepare 
and  execute  Form  FmHA  1940-10  in 
accordance  with  the  Forms  Manual 
Insert  (FMI).  For  a  loan  made  from  the 
RDIF.  if  the  check  has  been  received  or 
is  subsequently  received  in  the  District 
Office,  the  District  Director  will  return  it 
through  Concentration  Banking  System 
(CBS)  as  prescribed  in  FmHA 
Instruction  1951-B  (available  in  any 
FmHA  office)  or.  if  an  office  is  not  using 
CBS,  return  it  to  the  Finance  Office  with 
an  original  of  Form  FmHA  1940-10. 


PART  1943— FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

15.  The  authority  citation  for  Part  1943 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989.  7  CFR  2.23  and  7 
CFR  2.70. 


Subpart  A— Insured  Farm  Ownership 
Loan  Policies,  Procedures,  and 
Auttiorizations 


91943.33    [Amended] 

16.  Section  1943.33  is  amended  by 
removing  paragraphs  (c)(1)  and  (c)(3). 
and  redesignating  paragraphs  (c)(2)  and 
(c)(4)  as  (c)(1)  and  (c)(2). 

17.  Section  1943.35  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

9  1943.35    Action  after  loan  approvat 

***** 

(c)  *  *  * 

(1)  The  County  Supervisor  will  notify 
the  State  Office  of  loan  cancellation  by 
using  Form  FmHA  1940-10, 
"Cancellation  of  U.S.  Treasury  Check 
and /or  Obligation."  The  County  Office 
will  send  a  copy  of  Form  FmHA  1940-10 
to  the  designated  attorney.  Regional 
Attorney,  or  the  title  insurance  company 
representative  providing  loan  closing 
instructions  to  indicate  that  the  loan  has 
been  canceled.  If  a  check  received  in  the 
County  Office  is  to  be  canceled,  the 
check  will  be  returned  through 
Concentration  Banking  System  (CBS)  as 
prescribed  in  FmHA  Instruction  1951-B. 
(available  in  any  FmHA  office)  or.  if  an 
office  is  not  using  CBS,  the  check  will  be 
returned  to  the  Finance  Office  with  an 
original  of  Form  FmHA  1940-10. 
***** 

18.  Section  1943.35(e)  is  amended  by 
changing  in  the  last  sentence,  the  words 
"Finance  Office"  to  read  "State  Office." 

Subpart  B— insured  Soil  and  Water 
Loan  Policies,  Procedures  and 
Authorizations 

91943.83    [Amended] 

19.  Section  1943.83  is  amended  by 
removing  paragraphs  (c)(1)  and  (c)(3), 
and  redesignating  paragraphs  (c)(2)  and 
(c)(4)  as  (c)(1)  and  (c)(2). 

20.  Section  1943.85  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

91943.85    Action  after  loan  approval. 
***** 

(c)  *  *  * 

(1)  The  County  Supervisor  will  notify 
the  State  Office  of  loan  cancellation  by 
using  Form  FmHA  1940-10, 
"Cancellation  of  U.S.  Treasury  Check 
and/or  Obligation."  The  County  Office 
will  send  a  copy  of  Form  FmHA  1940-10 
to  the  designated  attorney.  Regional 
Attorney,  or  the  title  insurance  company 
representative  providing  loan  closing 
instructions  to  indicate  the  loan  has 
been  canceled.  If  a  check  received  in  the 
County  Office  is  to  be  canceled,  the 
check  will  be  returned  through 


Concentration  Banking  System  (CBS)  as 
prescribed  in  FmHA  Instruction  1951-B 
(available  in  any  FmHA  office),  or,  if  an 
office  is  not  using  CBS,  the  check  will  be 
returned  to  the  Finance  Office  with  an 
original  of  Form  FmHA  1940-10. 


Sut>part  C— insured  Recreation  Loan 
Policies,  Procedures  and 
Authorizations 

21.  In  §  1943.133,  paragraphs  (b)(2)(i) 
and  (d)(1)  are  amended  by  changing  the 
reference  "Form  FmHA  440-1"  to  read 
"Form  FmHA  1940-1." 

22.  Section  1943.133  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

9  1943.133    toan  approval  or  dIsapprowaL 
***** 

(c)  Distribution  of  forms  after  loan 
approval.  The  applicable  docket  forms 
will  be  distributed  as  outlined  below  by 
the  loan  approval  official  after  a  loan  is 
approved. 

(1)  The  original  of  Form  FmHA  1940-1 
and  the  remainder  of  the  loan  docket 
will  be  retained  in  the  County  Office. 

(2)  A  signed  copy  of  Form  FmHA 
1940-1  will  be  sent  to  the  borrower  on 
date  of  loan  approval. 
***** 

23.  Section  1943.135  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  by  revising  the  first 
sentence  of  paragraph  (a)(2),  and  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

9 1943.135    Action  after  loan  approvaL 

(a)  Requesting  check.  If  real  estate 
will  not  be  taken  as  security  or  if  real 
estate  is  taken  as  security  and 
satisfactory  title  evidence  is  obtained 
prior  to  loan  approval  or  when  the 
County  Supervisor  is  reasonably  certain 
that  satisfactory  title  evidence  can  be 
obtained  so  the  loan  can  be  closed 
within  20  working  days  from  the  date  of 
the  check,  loan  funds  may  be  requested 
at  the  time  of  loan  approval  through 
State  Office  terminals.  If  funds  are  not 
requested  when  the  loan  is  approved, 
advances  in  the  amount  needed  will  be 
requested  through  State  Office 
terminals.  The  original  Form  FmHA  440- 
57  will  be  retained  in  the  County  Office. 
The  initial  loan  advance  will  be 
requested  when  loan  approval 
conditions  can  be  met,  satisfactory  title 
to  real  estate  security  can  be  provided, 
and  a  date  has  been  set  for  loan  closing. 
***** 

(2)  When  loan  funds  cannot  be 
disbursed  as  outlined  in  paragraph  (a)(1) 
of  this  section,  the  amount  needed  to 
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meet  the  imawdiete  needi  of  the 
boRower  will  be  requested  through 
State  Office  tennineU.  *  *  * 


(c)  •  •  • 

(1)  The  County  Supervieor  will  notify 
the  State  Office  of  loan  cancellation  by 
using  Form  FmHA  1940-10, 
"Cancellation  of  Ua  Tieasory  Check 
and/or  Obligation."  The  County  Offis* 
will  send  a  copy  of  Form  ftrfM  lMD-10 
to  the  designated  attorney,  Regional 
Attorney,  or  the  title  insurance  company 
representative  providing  loan  closing 
instmctions  to  indicate  that  the  loan  has 
been  canceled,  the  check  will  be 
returned  through  Concentration  Banking 
System  (CBS)  as  prescribed  in  FmHA 
Instruction  1951-6  (available  in  any 
FmHA  office)  or.  if  an  office  is  not  using 
CBS,  the  check  will  be  returned  to  the 
Finance  Office  with  an  original  of  Form 
FmHA  1940-10. 


24.  Section  1943.135(e)  is  amended  by 
changing,  in  the  last  sentence,  the  words 
"Finance  Office"  to  read  "State  Office." 

PART1944— NOUSIflO 

25.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 

Authority:  42  U.S.C  148a  TC¥R  2.23  and  7 
CFR  2.70. 

Subpart  A— Section  502  Rurat  Houalns 
Loan  Policias,  Procedurat,  and 
Auttwrizationa 

26.  Section  1944.32  is  amended  by 
revising  paragraphs  (a)(1)  and  (c)  to 
read  as  follows: 

§1944J2    Actions  subeequent  to  loan 
approvaL 

(a)  •  •  • 

(1)  A  loan  check  may  be  re^aealed 
when  all  approval  conditions  can  be  met 
and  necessary  curative  actions  have 
been  taken  to  provide  a  satisfactory  title 
to  real  estate  security.  All  check 
requests  will  be  requested  through  State 
Office  terminals. 
***** 

(c)  Cancellation  of  loan.  Loans  may 
be  canceled  before  loan  closing  by  the 
use  of  Form  FmHA  1940-10, 
"Cancellation  of  U.S.  Treasury  Check 
and/ or  Obligation,"  prepared  in 
accordance  with  the  FMI  for  the  form. 
Checks  received  in  the  County  Office 
will  be  returned  through  Concentration 
Banking  System  (CBS)  as  prescribed  in 
FmHA  Instruction  1951-B  (available  in 
any  FmHA  office)  or  if  an  office  is  not 
using  CBS,  checks  will  be  returned  with 
the  original  Form  FmHA  1940-10  to  the 
Finance  Office.  Interested  parties  will  be 
notified  of  the  cancellation  as  provided 


in  Port  1807  of  thi»  chapter  P'mHA 
Instruction  427.1).  If  the  cancellation  is 
not  a  voluntary  action  by  the  applicant, 
the  applicant  will  be  notified  in 
accordance  with  f  19iaa(b)  of  Subpart 
A  of  Part  1910  of  tUt  chapter. 

27.  Section  1944.33(f)  ia  reviaad  to  read 
as  follows: 

***** 

(f)  Direct  Payments.  Direct  payment 
coupons  for  all  new  borrowers, 
including  transferees,  will  be  retained  in 
the  County  Office  until  the  borrower  has 
made  at  least  six  monthly  payments  on 
time.  The  coupons  may  then  be 
delivered  to  the  borrower  and  payments 
made  directly  to  the  Hnance  Office.  The 
County  Supervisor  may  retain  the 
payment  coupons  for  a  longer  period  if 
such  action  is  considered  to  be 
necessary  to  determine  that  the 
borrower  is  able  to  make  timely 
payments  as  agreed.  Payments  made  to 
the  County  Office  will  be  processed 
through  CBS  as  prescribed  in  FmHA 
Instruction  19S1-B  (available  in  any 
FmHA  office)  or.  if  an  office  is  not  using 
CBS.  payments  will  be  forwarded  to  the 
Finance  Office  with  the  appropriate 
direct  pajrment  coupon  in  the  Finance 
Office  mail.  Cash  payments,  refunds, 
and  extra  payments  made  by  borrowers 
will  be  handled  in  accordance  with 
Subpart  B  of  Part  1951  (available  in  any 
FmHA  office). 


Subpart  D— Farm  Labor  Housing  Loan 
and  Grant  PoNdaa,  Procaduroa,  and 
AuttKKizationa 

28.  Section  1944.175(e)  is  revised  to 
read  as  follows: 

|1M4.17S^  Actlooe  sutieequent  to  loan 
and/or  grant  approval 

(e)  Cancellation  of  loan.  Loans  and/or 
grants  may  be  canceled  after  approval 
and  before  loan  closing  as  follows: 

(1)  The  District  Director  will  prepare 
Form  FmHA  1944-53,  "Multiple  Family 
Housing  Cancellation  of  U.S.  Treasury 
Check  and/or  Obligation,"  in 
accordance  with  the  Forms  Manual 
Insert  (FMI)  as  prescribed  in  FmHA 
Instruction  1951-B  (available  in  any 
FmHA  office). 

(2)  If  the  loan  or  grant  check  is 
received  in  the  District  Office,  the 
District  Director  will  return  it  through 
Concentration  Banking  System  (CBS)  as 
prescribed  in  FmHA  Instruction  1951-B 
(available  in  any  FmHA  office)  or,  if  an 
office  is  not  using  CBS.  the  check  will  be 


returned  to  the  Finance  Office  with 
original  of  Form  FmHA  1944-63. 

(3)  All  interested  parties  will  be 
notified  of  the  cancellation  as  provided 
In  Part  1807  of  this  chapter  (FmHA 
Instruction  427.1). 


Subpart  E— Rural  Rantal  Houaing  Loan 
PoHdaa)  Piocaouraa.  and 
Aumonzaoona 

29.  Section  1944.235  is  amended  by 
removing  paragraph  (f)(2).  redesignating 
current  paragraph  (fK3)  as  paragraph 
(fH2).  and  revistag  paragraph  (f)(1)  to 
read  as  follows: 


11944.235    Actlona 


to  loan 


(f)*  •  * 

(1)  Treasury  check  method.  If  the  loan 
check  is  received  in  the  District  Office, 
the  District  Director  will  return  the 
check  through  the  Concentration 
Banking  System  (CBS)  as  prescribed  in 
FmHA  Instruction  1951-B  (available  in 
any  FmHA  office),  or,  if  an  office  is  not 
using  CBS,  the  check  will  be  returned  to 
the  Finance  Office  with  Form  FmHA 
1944-53,  except  if  the  check  was  issued 
by  the  National  Finance  Center  (NFC).  If 
the  check  was  issued  by  NFC,  cancel 
under  FmHA  Instruction  2024-P 
(available  in  any  FmHA  office). 


Subpart  J— Saction  504  Rural  Housing 
Loans  and  Grants 

30.  Section  1944.409  (g)(l)(iiHA)  is 
revised  to  read  as  follows: 

$1944.469    Loan  and/or  grant  dosing. 


(g)  •  •  * 

(1)  •  •  * 

(ii)  •  •  • 

(A)  Any  funds  returned  shall  first  be 
applied  to  reducing  a  grant.  When 
returning  grant  funds  to  the  Finance 
Office,  the  collecting  office  will  enter 
payment  code  21  (other)  on  Form  FmHA 
451-2.  "Schedule  of  Remittances,"  with 
a  brief  explanation  ("Recovery  of 
Section  504  Housing  Repairs  Grants") 
and  return  the  grant  funds  through 
Concentration  Banking  System  (CBS),  as 
prescribed  in  FmHA  Instruction  1951-B 
(available  in  any  FmHA  office).  For 
offices  not  using  CBS.  they  will  forward 
Form  FmHA  461-2  along  with  the  check 
to  the  Finance  Office. 
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PART  1945— EMERGENCY 

31.  The  authority  citation  for  Part  1945 
continues  to  read  as  follows: 

Authority:  U.S.C.  1989, 5  U.S.C.  301.  7  CFR 
Z23  and  7  CFR  2.70. 

Subpart  C— Economic  Emergency 
Loana 

32.  Section  1945.126  (b)(3)  is  revised  to 
read  as  follows: 

§1945.126    Cancellation  of  loan  ctiecks 
and  advance*. 
***** 

(b)  *  *  * 

(3)  Transmit  to  the  Finance  Office  an 
original  of  Form  FmHA  1940-10  and 
Form  FmHA  440-57  reflecting  the 
revised  repayment  schedule.  The 
advance  will  be  cancelled  through 
Concentration  Banking  System  (CBS)  as 
prescribed  in  FmHA  Instruction  1951-B 
(available  in  any  FmHA  office)  or,  for 
offices  not  using  CBS,  the  check  will  be 
sent  to  the  Finance  Office. 

§1945.127    [Amended! 

33.  Section  1945.127  is  amended  by 
changing  in  the  last  sentence,  the  words 
"Finance  Office"  to  read  "State  Office." 

34.  Section  1945.128(b)  is  revised  to 
read  as  follows: 

§  1945.128    Docket  preparation. 

***** 

(b)  Form  FmHA  1940-1.  "Request  for 
Obligation  of  Funds."  A  separate  Form 
FmHA  1940-1  will  be  prepared  for  each 
amount  of  the  total  loan  which  has  a 
different  purpose  (operating  or  real 
estate),  but  Form  FmHA  1940-37, 
"Economic  Emergency  Loan  Analysis," 
will  be  prepared  to  reflect  the  total  loan. 
When  the  County  Supervisor  is 
reasonably  certain  that  the  EE  loan  can 
be  closed  within  20  working  days  from 
the  date  of  the  check,  loan  funds  may  be 
requested  at  the  time  of  loan  approval 
through  State  Office  terminals.  Loan 
funds  may  be  scheduled  for  multiple 
advances,  if  appropriate.  The  amount  of 
the  initial  advance  will  be  requested 
through  State  Office  terminals. 
Subsequent  advances  may  be  scheduled 
by  using  the  State  Office  terminals.  Each 
advance  will  be  limited  to  an  amount 
which  can  be  used  promptly,  usually 
within  sixty  days  from  the  date  of  the 
check. 


Subpart  D— Emergency  Loan  Policies, 
Procedures  and  Authorizations 

35.  Section  1945.185(a)  is  revised  to 
read  as  follows: 

§1945.185    ActkMts  after  loan  approval. 


(a)  Cancellation  of  loan  check  and/or 
obligation.  If,  for  any  reason,  a  loan 
check  and  obligation  will  be  cancelled, 
the  County  Supervisory  will  notify  the 
State  Office  of  loan  cancellation  by 
using  Form  FmHA  1940-10, 
"Cancellation  of  U.S.  Treasury  Check 
and/or  Obligation."  If  a  check  received 
in  the  County  Office  is  to  be  cancelled, 
the  check  will  be  returned  through 
Concentration  Banking  System  (CBS)  as 
prescribed  in  FmHA  Instruction  1951-B 
(available  in  any  FmHA  office)  or,  if  an 
office  is  not  using  CBS,  returned  to  the 
Finance  Office  with  an  original  of  Form 
FmHA  1940-10  (see  FmHA  Instruction 
102.1,  a  copy  of  which  is  available  in 
any  FmHA  office. 
***** 

36.  Section  1945.185(c)  is  amended  by 
changing  in  the  last  sentence,  the  words 
"Finance  Office"  to  read  "State  Office." 

PART  1951-SERVICING  AND 
COLLECTIONS 

37.  The  authority  citation  for  Part  1951 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989, 42  U.S.C.  1480.  5 
U.S.C.  301,  7  CFR  2.23,  7  CFR  2.70. 

38.  Subpart  B,  consisting  of  §§  1951.51 
through  1951.55,  is  revised  to  read  as 
follows: 

Subpart  8— Collections 

Sec. 

1951.51  General. 

1951.52  through  1951.53    (Reserved) 

1951.54  Autiiority 

1951.55  Receiving  and  processing 
collections. 

§  1951.51    General. 

This  Subpart  prescribes  the  policies 
and  procedures  of  the  Farmers  Home 
Administration  (FmHA)  for  collection  of 
loan  payments  and  depositing  payments 
through  the  Concentration  Banking 
System  (CBS).  Under  CBA,  FmHA  field 
offices  select  a  local  financial  institution 
to  maintain  a  Treasury  Limited  Account 
(TLA)  for  depositing  FmHA  loan 
collections.  Deposits  to  these  accounts 
are  withdrawn  daily  by  the  concentrator 
bank  for  transfer  to  the  Treasury.  Under 
these  procedures,  the  local  FmHA  office 
will  deposit  the  daily  office  collections 
in  a  participating  local  financial 
institution  and  report  the  amount 
deposited  to  a  data  service  facility  that 
is  under  contract  to  the  concentrator 
bank.  The  data  service  facility  will 
inform  the  concentrator  bank  of  the 
amount  available  in  each  local  financial 
institution  and  the  concentrator  bank 
will  use  this  information  to  transfer  the 
funds  to  the  concentrator  bank  and  then 
to  the  Treasiuy.  ,. 


§§  1951.52  througli  1951.53    [Reeerved] 

§1951.54    Authority. 

The  provisions  of  this  subpart  are 
applicable  to  FmHA  employees  who  are 
authorized  to  receive  collections. 
Employees  listed  in  Exhibit  B  of  this 
subpart  (available  in  any  FmHA  office) 
are  hereby  authorized  to  receive,  receipt 
for,  exchange  for  money  orders  or  bank 
drafts,  and  transmit  collections  or 
deposit  collections  in  a  TLA. 

§  1951.55    Receiving  and  processing 
collections. 

FmHA  offices  receive  borrower 
payments  either  through  the  mail  or  in 
person  in  the  form  of  checks,  money 
orders,  and  cash.  Payments  are  recorded 
on  the  appropriate  accounting  forms 
which  are  Form  FmHA  451-2,  Form 
FmHA  1944-9,  or  a  payment  coupon. 
These  docimients  are  used  to  transmit 
accounting  information  to  the  Finance 
Office.  In  addition,  the  FmHA  office 
records  payments  on  either  a 
management  system  card,  a  servicing 
card,  or  a  rental  assistance  tracking 
form,  as  appropriate.  (Note:  The 
borrower's  case  number  will  be  inserted 
in  any  clear  space  in  the  upper  part  of 
the  face  of  the  check,  preferably  in  the 
upper  right  hand  comer.  For  Multi- 
Family  Housing,  the  project  number 
must  be  inserted  after  the  case  number. 
If  the  remittance  covers  more  than  one 
borrower,  insert  the  State  and  County  or 
District  Code  on  the  face  of  the  check.) 

Dated:  March  23, 1988. 
Vance  L  Clark. 

Administrator,  Farmers  Home 

Administration. 

(FR  Doc.  88-15545  Filed  7-13-88:  8:45  am) 

BILUNG  CODE  3410-07-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  70 

General  Requirements  for 
Decommissioning  Nuclear  Facilities; 
Correction 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  appearing  in  the  Fedwal 
Register  on  June  27, 1988  (53  FR  24018) 
which  establishes  technical  and 
financial  criteria  for  decommissioning 
licensed  nuclear  facilities.  This  action  is 
necessary  to  insert  a  date  that  was 
inadvertently  omitted  from  the  final  rule. 

EFFECTIVE  DATE:  July  27, 1988. 


/  Vol.  S3,  No.  135  /  Thundar.  July  14.  1968  /  Rides  and  RggutotJong 


KTION  CONTACT: 
K.  Steyer.  C.  Feldman.  or  F.  CardMe. 
Office  of  Nuclear  Regnlatatjr  Research. 
U.&  Nuclear  Regulatory  Canuniuion, 
Washington.  DC  20555.  Telephone:  301- 
4g2-382«. 


iMoerf  ia  WMhiastoa.  DC  on  Inly  a  ran. 
lohollCBnUy 

Assistant  Chief  CoanseL  Regtthtions  and 

Enforcement  Division. 

|FR  Doc  8B-15B14  Filed  7-13-8B;  8:45  ami 


PJMITTO    nOMTBTIC  UCEWSmO 
SPECIAL  NUCLEAR  MATERIAL 

{70.22    (CorrecledT 

1.  On  page  21868,  the  last  Une  of 
9  70.22(a)(9),  should  be  corrected  to  read 
"submiMcd  on  or  bcfote  )nly  27. 19Ba" 

Dated  at  Rocfcville.  Maryland,  this  lltti  day 
of  June  19M. 

For  tiie  Nuclear  Regulatory  Commission. 
lohnCHoyle. 

Assistant  Secretary  of  the  Commission. 
(PR  Doc.  88-15056  Filed  7-1S-88:  8:45  am] 


DEPAfrmCNT  Of  TRANSPORTATION 

Fodoral  Aviatton  AdmMatratlon 

t4CFRPart91 

(Docftel  No.  25531;  Amdt  No.  tl-lOS] 
RIN2taO-ACM 

Tranapondar  with  Automatic  Altitude 
RaporUng  CapabUtty  R«qulr«fn*nt; 
Corractlon 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule;  correction. 

summary:  In  the  )une  21. 1S86,  issue  of 
the  Federal  Register,  the  FAA  published 
a  final  rule  regarding  transponder  with 
automatic  altitudereporting  capability 
requirement  (53  FR  23356).  The  final 
rule,  as  published,  contained  sn 
incorrect  paragraph  reference.  This 
document  serves  to  correct  that  error. 

EFFCCnvE  DATS:  July  21, 1988. 

l>OR  PURTHEN  INFORMATION  CONTACT: 

A.  Wayne  Pierce,  Air  Traffic  Rules 
Branch.  ATO-230.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
telephone  (202)  267-8783. 

Adoption  of  the  Correctioa 

Document  No.  88-14065,  Amdt.  No. 
91-203.  published  in  the  Federal  Register 
on  June  21. 1988  (53  FR  23366).  is 
corrected  as  follows: 

On  page  23374.  ia  Ifaa  thicd  column, 
last  full  patagnflLMad,  "Appendix  D", 
remove  "i  91J!4(b)(4)(u)"  and  subsUtote 
"9  91.24(b)(5)(ii)."  both  in  the  title  and  in 
the  paragraph  text. 


DEPARTMENT  OF  THE  MTERfOR 
OMcaatJ 


aOCPRRwttSS 


Costs  and  Attomay's  I 

aoency:  Office  of  Surface  Mining 

Reclamation  and  Biforcement  (OSMRE), 

Interior. 

ACTION;  Fhialnile. 

tUMMARYT  OSMRE  is  annoencing  the 
approval  of  several  proposed 
amendments  to  the  Ohio  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program)  under  the 
Surface  Mining  Cmitrol  and  Redamation 
Act  of  1977  (SMCRA).  The  amendments 
concern  the  award  of  costs  and 
attorney's  fees  by  the  Ohio  Reclamation 
Board  of  Review. 
effective  date:  July  14, 198a 

FOR  FURTNER  INFORMATION  CONTACT 
Ms.  Nina  Rose  Hatfield,  Director, 
Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Room  202,  2242  South  Hamilton  Road, 
Columbus,  Ohio  43232;  Telephone:  (614) 
866-057a 
SUFFLEMENTARV  INFORHATWNC 

I.  Backgrouad 

On  August  16. 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  la 
19BZ  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  other 
revisions,  modifications,  and 
amendments  to  the  Ohio  program  are 
identified  at  30  CFR  035.11, 935.12. 
935.15,  and  935.16. 

II.  Discussiea  off  AawMfaaents 

On  August  10, 1907  (52  FR  29515),  die 
Deputy  Director  of  0^«fRE  approved 
amendments  to  the  rules  of  the  Ohio 
Reciamatian  Board  of  Review  (RBR)  at 
Ohio  Admmtstrative  Code  (OAC) 
Sections  1513-3-21(E)  (3),  (4),  and  (5). 


These  amendments  had  been  required 
by  OSMRE  at  30  Gni83&.lfl(a)  so  that 
the  sUndardAuaed  by  the  RBR  to  award 
costs  and  attorney's  fees  would  be  no 
less  effective  than  the  Federal 
counterparts  at  43  CFR  Part  4. 

During  ths  prmnirigatina  ai  the 
approved  rule  change,  the  Ohio  Mining 
and  Reclamation  Association  (OMRA) 
voiced  oppositien  to  (he  rule  change  and 
the  RBR  withdrew  the  amendments  in  a 
letter  dated  NoMember  13. 1987 
(Administrative  Record  No.  OH-Q0e3). 
The  disputed  issues  concerning  this  rule 
change  were  subsequently  resolved 
under  a  settlement  agreement  filed  in 
Ohio  Miaing  aod  RedamaUoa 
Association,  etalv.  HodeJ  et  al.  Qvil 
Action  Na  C2r-86-OBll  (S.D.  Ohio, 
December  23.  l»B7\  between  OMRA.  the 
Mining  aad  Raclanution  Council  of 
America,  and  OSMRE. 

By  letter  dated  March  24. 1988 
(AdministraUve  Record  Na  OH-1021). 
the  RBR  resubmitted  revised 
amendments  to  the  Ohio  Administrative 
Code  (OAC)  at  Sections  1513-3-21(E)(3), 
(4),  and  (S)  which  teOect  the  terms  of  the 
settlement  agrtement.  The  resubmitted 
changes  are  briefly  summarized  below: 

(1>  The  proposed  amendments  modify 
OAC  Section  1513-3-21(EK3)  to  delete 
the  award  of  costs  and  expextaei  to  a 
permittee  fiom  persons  other  than  the 
State  of  Ohio  where  the  permittee 
initiates  or  participates  in  a  proceeding 
under  Chapter  1513  of  the  Ohio  Revised 
Code  and  where  a  finding  has  been 
made  that  the  permittee  made  a 
substantial  contribution  to  a  full  and  fair 
determination  of  the  issues. 

(2)  The  proposed  amendments  would 
add  a  new  OAC  Section  1513-3-21(E)(4) 
which  provides  that  costs  and  expenses 
may  be  awarded  to  a  permittee  from  any 
person  if  the  permittee  demonstrates 
that  the  person  initiated  or  participated 
in  a  proceeding  under  Chapter  1513  of 
the  Ohio  Revised  Code  in  bad  faith  and 
for  the  purpose  of  harassing  or 
embarrassing  the  permittee. 

(3)  The  proposed  amendments  would 
renumber  old  OAC  Section  1513-3- 
21(EH4)  as  OAC  Section  1513-3-21(E](5) 
and  would  modify  this  provision  to 
provide  for  the  award  of  costs  and 
expenses  to  the  Ohio  Division  of 
Reclamation  where  the  Division 
demonstrates  that  any  person  applied 
for  RBR  review  pursuant  to  Chapter  1513 
of  the  Ohio  Revised  Code,  or  where  any 
party  has  participated  in  such  a 
proceeding,  in  bad  faith  and  for  the 
purpose  of  harassing  or  onbarrassing 
the  Division. 

OSMRE  announced  receipt  of  the 
proposed  amendments  in  the  April  18, 
1988  Federal  Register  (53  FR  12705),  and. 


rnasm 
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in  the  same  notice,  (H>ened  the  pubUc 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
substantive  adequacy  of  the  proposed 
amendments. 

III.  Director's  Fmdings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendments  to  the  Ohio  program. 

0>lC  Section  1513-3-21(E}    A  ward  of 
Costs  and  Expenses 

1.  OAC  1513-3-21lE)(3)  Awards  to  a 
Permittee.  Ohio  proposes  to  delete  the 
provision  which  allows  awards  of  costs 
and  expenses  to  a  permittee  from 
persons  other  than  the  State  of  Ohio 
where  the  permittee  iiutiates  or 
participates  in  a  proceeding  imder 
Chapter  1513  of  the  Ohio  Revised  Code 
and  where  a  finding  has  been  made  that 
the  permittee  made  a  substantial 
contribution  to  a  full  and  fair 
determination  of  the  issues.  The 
allowance  of  this  type  of  award  to  the 
permittee  from  the  State  of  Ohio  is 
retained  in  OAC  Section  1513-3- 
21(E)(3). 

Awards  of  this  type  to  a  permittee 
from  persons  other  than  OSMRE  are  not 
included  in  the  types  of  awards 
authorized  under  43  CFR  Part  4,  Subpart 
L,  Special  Rules  Applicable  to  Surface 
Coal  Mining  Hearings  and  Appeals, 
Section  4.1294.  Therefore,  the  Director 
finds  that  the  deletion  of  the  provision 
does  not  make  the  Ohio  rule  any  less 
effective  than  the  analogous  Federal 
regulation.  The  Director  also  finds  that 
the  retention  of  the  allowance  of  these 
awards  to  the  permittee  from  the  State 
of  Ohio  is  in  keeping  with  the  terms  of 
Article  2  of  the  settlement  agreement 
signed  by  OSMRE. 

2.  OAC  lS13-3-21(E)(4)  A  wards  to  a 
Permittee.  Ohio  proposes  to  add  a  new 
section  (E)(4)  authorizing  the  award  of 
costs  and  attorney's  fees  to  a  permittee 
from  any  person  if  the  permittee 
demonstrates  that  the  person  initiated  a 
proceeding  under  Chapter  1513  of  the 
Ohio  Revised  Code,  or  participated  in 
such  a  proceeding,  in  bad  faith  and  for 
the  purpose  of  harassing  or 
embarrassing  the  permittee. 

The  proposed  language  is  equivalent 
to  the  corresponding  Federal  rule  at  43 
CFR  4.1294(d).  The  Director  therefore 
finds  that  the  proposed  rule  is  no  less 
effective  than  that  Federal  regulation. 
The  proposed  revision  is  also  in  keeping 
with  Article  3  of  the  settlement 
agreement  which  stipulates  that  the 
circumstances  described  in  43  CFR 
4.1294(d)  are  the  only  ones  under  which 
OSMRE  will  approve  the  award  of 


attorney's  fees  to  permittees  from 
persons  other  than  the  State  of  Ohio. 

3.  OAC  1513-3-21(E)(5)  Awards  to  the 
Ohio  Division  of  Reclamation.  Ohio 
proposes  to  renumber  old  OAC  Section 
1513-3-21(E)(4)  as  OAC  Section  1513-»- 
21(E)(5)  and  revise  this  provision  to 
allow  for  the  award  of  costs  and 
expenses  from  any  person  to  the  Ohio 
Division  of  Redamation  (the  Division). 
The  revision  would  spedfy  that  these 
awards  are  authorized  where  the 
Division  demonstrates  that  any  person 
applied  for  review  pursuant  to  Chapter 
1513  of  the  Ohio  Revised  Code,  or  that 
any  party  participated  in  such  a 
proceeding,  in  bad  faith  and  for  the 
purpose  of  harassing  or  embarrassing 
the  Division. 

The  proposed  language  is  equivalent 
to  the  corresponding  Federal  rule  at  43 
CFR  4.1294(e).  The  Director  therefore 
finds  that  the  proposed  rule  is  no  less 
effective  than  that  Federal  regulation. 
This  proposed  revision  at  ORC  Section 
1513-3-21(E)(5)  is  not  discussed  in  the 
settlement  agreement 

IV.  PubUc  and  Agency  Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  April  18, 1988  Federal 
Register  ended  on  May  18, 1988.  A 
summary  of  the  comments  received  and 
their  disposition  is  given  below: 

1.  At  the  request  of  eight  individxials,  a 
public  hearing  was  held  at  OSMRE's 
Columbus  Field  Office  on  May  13, 1988 
to  provide  an  opportunity  for  testimony 
on  the  proposed  amendments.  Six 
individuals  gave  verbal  testimony  at  the 
hearing  and  these  comments,  in  the  form 
of  a  written  summary  of  the  hearing 
compiled  by  OSMRE,  were  placed  in  the 
Ohio  Administrative  Record  (OH-1035). 
No  written  statements  were  received  at 
the  hearing. 

The  commenters  at  the  hearing  were 
landowners  or  the  legal  representatives 
of  landowners  who  have  initiated 
proceedings  or  presented  testimony 
before  the  RBR  or  have  attended  RBR 
hearings.  The  commenters  stated  that 
the  case  record  of  the  RBR  shows  a 
consistent  prejudice  against  private 
citizens  who  bring  actions  against  coal 
mining  companies  and  that  the  RBR  has 
misused  its  existing  authority  for  the  fair 
determination  of  mining  issues  under 
Ohio  law.  The  commenters  felt  it  is 
inappropriate  to  give  additional 
authority  to  the  RBR  to  award  finandal 
penalties  against  individuals  when  the 
RBR  has  already  violated  rules 
promulgated  by  OSMRE  and  the  State  of 
Ohio  outlining  the  appeal  rights  of 
citizens.  The  commenters  stated  that  the 


effect  of  the  proposed  amendment 
would  be  to  furdier  discourage  dtizens 
from  exercising  tbrar  ri^ts  of  appeal 
and  due  process. 

The  Director  believes  that  the  State  of 
Ohio  may  amend  its  proff'am  to 
authorize  the  award  of  costs  and  fees 
against  private  individuals  in  the  limited 
drcumstances  identified  in  the  proposed 
rule.  As  proposed,  the  roles  are 
consistent  with  and  no  less  effective 
than  the  Federal  provisions  under  43 
CFR  4.1294(d).  However,  the  Diredor 
concurs  that  the  proposed  rule  should 
not  be  implraiiented  in  a  manner  that 
would  discourage  dtizens  from 
exercising  their  ri^ts  to  appeal  actions 
or  the  failure  to  act 

The  standard  of  bad  faith, 
.harassment  or  embarrassment  is  an 
'  extraordinary  test  that  would  have  to  be 
met  to  allow  the  award  of  costs  and  fees 
against  a  private  individual  and  would 
prohibit  the  award  of  costs  and  fees 
where  the  award  would  discourage  the 
exercise  of  dtizen  rights.  In  the 
upcoming  evaluation  year,  OSMRE  wiD 
place  spedal  emphasis  in  its  oversight 
of  the  Ohio  program  and  the  RBR  to 
insure  that  citizen  involvement  is  not 
discouraged  by  improper 
implementation  of  this  rule. 

2.  Written  comments  were  also 
received  from  a  coal  mining 
organization  in  support  of  the  proposed 
amendments  for  recovery  of  costs  and 
attorney's  fees  by  a  permittee  from  the 
State  of  Ohio  and  from  any  person 
under  the  spedfied  circumstances.  The 
commenter  felt  that  the  added 
provisions  were  consistent  with  SMCRA 
and  with  43  CFR  4.1294(c)  and  (d). 

These  comments  were  placed  in  the 
Ohio  Administrative  Record  (OH-1032) 
for  these  proposed  amendments  and 
have  been  considered  by  the  Director  in 
his  findings. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  adual  or  potential  interest  in 
the  Ohio  program.  The  Fanners  Home 
Administration  responded  that  it  had  no 
comments  on  the  proposed  changes.  The 
remaining  agencies  gave  no  response. 

V.  IMredor's  DedsioB 

Based  on  the  findings  discussed 
above,  the  Diredor  is  approving  the 
amendment  as  submitted  on  March  24. 
1988,  and  is  amending  Part  935  of  30  CFR 
Chapter  Vn  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expecQte  the  State 
program  amendment  process  and  to 
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encourage  States  to  confonn  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

1.  National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSMRE  an  exemption  from  sections  3,  4, 
and  7.  and  8  of  Executive  Order  12291 
for  actions  directly  related  to  approval 
or  conditional  approval  of  State 
regulatory  programs.  Therefore,  this 
action  is  exempt  from  preparation  of  a 
regulatory  impact  analysis  and 
regulatory  review  by  0MB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  835 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  )uly  7, 1988. 
Robert  E.  Boldt. 
Deputy  Director. 

For  the  reasons  set  out  in  the 
preamble,  Title  30,  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART935-OHIO 

1.  The  authority  citation  for  Part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seg. 

2.  In  9  935.15.  a  new  paragraph  (ff)  is 
added  to  read  as  follows: 

S  935.15    Approval  of  rtgulatory  program 
amandmants. 


(ff)  The  following  amendments 
concerning  the  award  of  costs  and 
attorney's  fees  by  the  Ohio  Reclamation 
Board  of  Review,  as  submitted  to 
OSMRE  on  March  24, 1988,  are 
approved  effective  July  14, 1988: 
Revisions  of  the  following  provisions  of 
Chapter  1513  of  the  Ohio  Administrative 
Code:  1513-3-21(E)  (3).  (4).  and  (5). 

|FR  Doc.  88-15797  Filed  7-13-88:  8:45  am) 
MLUNO  COOC  431IHW-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servic* 

36  CFR  Part  251 

PaterslHirg  Waterslied,  Alaska 

agency:  Forest  Service,  USDA. 


action:  Final  rule. 


summary:  The  Department  of 
Agriculture  hereby  revises  the 
regulations  at  36  CFR  251.35  governing 
access  into  the  Petersburg  watershed  in 
the  Tongass  National  Forest,  Alaska. 
The  intended  effect  of  the  rule  is  to 
correct  and  update  technical  provisions 
of  the  rule  and  to  reduce  administrative 
burdens  of  managing  public  access  into 
the  watershed  by  allowing  access  to 
public  recreation  areas  without  a  permit. 
Revision  of  this  rule  arises  from  review 
of  the  existing  regulation  as  required  by 
Executive  Order  12291. 

EFFECTIVE  DATE:  This  rule  is  effective 

August  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhey  Solomon,  Watershed  and  Air 
Management  Sta^,  Forest  Service, 
USDA.  P.O.  Box  96090,  Washington.  DC 
20090-6090,  (703)  235-8163. 
SUPPLEMENTARY  INFORMATION:  The 
existing  regulation  governing  access  to 
the  Petersburg  watershed  within  the 
Tongass  National  Forest  in  Alaska.  36 
CFR  251.35,  was  issued  January  3, 1941, 
to  implement  the  provisions  of  the  Act 
of  October  14, 1940  (54  Stat.  1197).  That 
act  authorized  protection  of  the 
municipal  water  supply  for  the  town  of 
Petersburg,  Alaska.  The  existing 
regulation  permits  Federal  and 
territorial  officials  and  employees  of  the 
town  of  Petersburg  to  enter  the 
watershed  to  operate,  maintain,  and 
improve  the  town's  water  system.  The 
regulation  prohibits  all  other  access 
within  the  watershed  without  a  permit 
approved  by  an  o^icial  of  the  town  of 
Petersburg  and  countersigned  by  a 
forest  officer.  The  regulation  also 
permits  the  removal  of  timber  from  the 
watershed,  but  only  under  such 


conditions  as  will  adequately  safeguard 
the  town's  water  supply. 

On  September  8. 1987  (52  FR  33839). 
the  Forest  Service  published  a  proposed 
rule  changing  references  to  "territorial" 
officials  and  "town"  and  allowing 
access  to  public  recreation  areas 
without  a  permit.  Since  promulgation  of 
the  rule  in  1941.  Alaska  became  a  State, 
and  Petersburg  is  now  denominated  as  a 
city.  The  proposed  rule  also  proposed 
authorizing  public  access  of  the  Raven's 
Roost  Trail  for  travel  to  the  Raven's 
Roost  public  recreation  cabin  and  the 
Alpine  Recreation  Area  without  the 
need  for  a  permit.  The  proposed  rule 
also  expressly  acknowledged  the  right 
of  access  by  Forest  Service  and  other 
Federal  officials  and  their  agents  in  the 
conduct  of  their  official  duties. 

Because  the  proposed  rule  would 
prohibit  unauthorized  use,  a  penalty 
provision  was  incorporated  so  that  the 
public  is  fully  aware  of  the  penalties  for 
violation  of  the  rule.  Finally,  the 
contextual  sequence  and  the  language  of 
the  regulation  was  revised  for  ease  of 
understanding  and  reference. 

The  disposal  of  timber  on  National 
Forest  lands  is  guided  by  Forest  Plans 
and,  more  specifically,  regulations  found 
at  36  CFR  Part  223.  The  proposed  rule 
makes  reference  to  the  timber  sale 
regulations  to  make  clear  the 
requirements  for  the  disposal  of  timber 
within  the  Petersburg  Watershed. 

Public  Comment  and  Responses 

No  public  comments  were  received  in 
response  to  the  proposed  rule. 
Therefore,  the  proposed  rule  is  adopted 
with  a  minor  change  in  paragraph  (d)  to 
reference  the  general  penalty  provision 
in  7  CFR  261.1b. 

Regulatory  Impact 

This  rule  has  been  reviewed  under 
E.0. 12291  and  procedures  of  the 
Department  of  Agriculture.  It  has  been 
determined  that  this  is  not  a  major  rule. 
The  regulation  will  have  little  or  no 
effect  on  the  economy  since  the  changes 
are  technical  and  administrative.  The 
Secretary  of  Agriculture  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  it  essentially  affects  only  one 
conununity,  Petersburg,  Alaska,  and  it  is 
principally  a  procedural  conforming 
regulation  that  does  not  substantially 
alter  the  existing  regulation. 

Based  on  both  past  experience  and 
environmental  analysis,  this  proposed 
rule  will  have  no  significant  effect  on 
the  human  environment,  individually  or 
cumulatively.  The  removal  of  the  permit 
requirement  for  entrance  to  public 
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recreation  areas  and  the  conformance  of 
the  timber  removal  provision  to 
subsequent  legislation  will  not.  in  and  of 
themselves,  result  in  any  additional 
impacts  on  the  watershed  or 
management  direction  for  the  area. 
Therefore,  this  action  is  categorically 
excluded  from  any  requirement  for 
documentation  in  an  environmental 
assessment  or  environmental  impact 
statement  (40  CFR  1508.4). 

List  of  Subjects  in  36  CFR  Part  251 

Environmental  protection.  National 
Forests,  Water  resources.  Watersheds. 

Therefore,  for  the  reasons  set  forth 
above,  Subpart  A  of  Part  251  of  Title  36 
of  the  Code  of  Federal  Regulation  is 
hereby  amended  as  follows: 

PART  251— LAND  USES 

Sut>fMrt  A— Miscellaneous  Land  Uses 

1.  The  authority  citation  for  Subpart  A 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1011;  18  U.S.C.  518.  551. 
678a;  Public  Uw  76-867.  54  Stat.  1197. 

2.  Revise  {  251.35  to  read  as  follows: 

§251.35    PetarstMjrg  Watarshad. 

(a)  Except  as  authorized  in  paragraphs 
(b)  and  (c).  access  to  lands  within  the 
Petersburg  watershed.  Tongass  National 
Forest,  as  described  in  the  Act  of 
October  17, 1940  (54  Slat.  1197),  is 
prohibited. 

(b)  Access  to  lands  within  the 
Petersburg  watershed  is  hereby 
authorized,  without  further  written 
approval,  for  the  following  routine 
purposes: 

(1)  The  discharge  of  official  duties 
related  to  management  of  the  Tongass 
National  Forest  by  Federal  employees, 
holders  of  Forest  Service  contracts,  or 
Forest  Service  agents; 

(2)  The  operation,  maintenance,  and 
improvement  of  the  municipal  water 
system  by  Federal  and  State  officials 
and  employees  of  the  city  of  Petersburg; 
and 

(3)  Public  recreational  use  of  the 
Raven's  Roost  Trail  for  access  to  and 
from  the  Raven's  Roost  public  recreation 
cabin  and  the  Alpine  Recreation  Area. 

(c)  Any  person  who  wishes  to  enter 
upon  the  lands  within  the  watershed  for 
purposes  other  than  those  listed  in 
paragraph  (b)  must  obtain  a  permit  that 
has  been  signed  by  the  appropriate  city 
official  and  countersigned  by  the  District 
Ranger. 

(d)  Unauthorized  entrance  upon  lands 
within  the  watershed  is  subject  to 
punishment  as  provided  in  36  CFR 
261.1b. 

(e)  The  Forest  Supervisor  of  the 
Stikine  Area  of  the  Tongass  National 


Forest  may  authorize  the  removal  of 
timber  from  the  watershed  under  the 
regulations  governing  disposal  of 
National  Forest  timber  (36  CFR  Part 
223).  In  any  removal  of  timber  from  the 
watershed,  the  Forest  Supervisor  shall 
provide  adequate  safeguards  for  the 
protection  of  the  Petersburg  municipal 
water  supply. 

Date:  July  6, 1988. 
Richafd  E.  Lyng. 
Secretary. 
[FR  Doc.  88-15895  Filed  7-13-88;  8:45  am) 

BHXINO  CODE  3410-11-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-26 
[FPMR  Amandmant  E-264] 

Reporting  Quality  Deficiencies 

agency:  Federal  Supply  Service,  GSA. 
action;  Final  rule. 

summary:  This  regulation  provides 

current  policies  and  procedures  on 

reporting  quality  deficiencies  and 

deletes  text  that  is  no  longer 

appropriate.  The  regulation  will  provide 

improved  direction  for  agencies 

regarding  the  reporting  of  quality 

deficiencies  which  will  allow 

appropriate  action  to  be  taken  to 

remove  defective  items  from  the  supply 

system  and  to  docimient  contractor 

performance  files  for  use  in  future 

procurements. 

EFFECTIVE  DATE:  May  31. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Diana  K.  Price,  Quality  Assurance 

Division  on  703-557-1435  or  FTS  557- 

1435. 

SUPPLEMENTARY  INFORMATION:  The  GSA 

has  determined  that  this  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of,  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-26 

Government  property  management 
Inventory  management,  Procurement 
programs.  Reporting  requirements. 


Shipments  and  billings.  Sources  of 
supply. 

PART  101-26-PROCUREMENT 
SOURCES  AND  PROGRAMS 

1.  The  authority  citation  for  Part  101- 
26  continues  to  read  as  follows: 

Authority:  Sec  206(c).  63  Stat  390: 40 
U.S.C.  486(c). 

2.  Tlie  table  of  contents  for  Part  101- 
26  is  amended  by  revising  and  adding 
the  following  entries: 

101-28.803-2    Reporting  quality  deficieiicie*. 
101-26.803-3    Reporting  of  discrepancies  in 

shipments,  material,  or  biilings. 
101-26.803-4    AdjustmenU. 


Subpart  101-26.S    DiscrspsncMi  or 
Deficiancies  in  GSA  or  DOO  Sttipmanta. 
Hinaniit  or  dmhib* 

3.  Section  101-26.803-1  is  revised  as 
follows: 


§  101-26J03-1 
or  deficiancias. 


Raportins 


Discrepancies  or  deficiencies  in 
shipments  or  material  occiu-  in  four 
broad  categories:  Quality  deficiencies, 
shipping  discrepancies,  transportation 
discrepancies,  and  billing  discrepancies. 
When  discrepancies  or  deficiencies 
occur,  activities  shall  document  them 
with  sufficient  information  to  enable 
initiation  and  processing  of  claims 
against  suppliers  and  carriers. 
Procedures  for  documenting 
discrepancies  or  deficiencies  are  set 
forth  in  the  GSA  Handbook, 
Discrepancies  or  Deficiencies  in  GSA  or 
DOD  Shipments.  Material,  or  Billings, 
issued  by  the  Commissioner,  Federal 
Supply  Service.  Copies  of  the  handbook 
may  be  obtained  by  submitting  a  GSA 
Form  457,  FSS  Publications  Mailing  List 
Application,  (referencing  mailing  list 
code  number  ODDH-0001)  to  the 
following  address:  General  Services 
Administration,  Centralized  Mailing  List 
Service  (CMLS-C).  819  Taylor  Street. 
P.O.  Box  17077.  Fort  Worth.  TX  76102- 
007. 

Note. — Copies  of  the  GSA  Form  457  may  be 
obtained  by  writing  the  Centralized  Mailing 
List  Service. 

4.  Section  101-26.803-2  is  revised  to 
read  as  follows: 

§101-26.803-2    Reporting  quality 
deficiancias. 

(a)  Quality  deficiencies  are  defined  as 
defects  or  nonconforming  conditions 
which  limit  or  prohibit  the  item  received 
from  fulfilling  its  intended  purpose. 
Quality  deficiencies  include  deficiencies 
in  design,  specification,  material 
manufacturing,  and  woriunanship. 
Timely  reporting  of  all  quality 
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deficiencies  is  essential  to  maintain  an 
acceptable  quality  level  for  common-use 
items.  GSA  relies  on  agency  reporting  of 
quality  deficiencies  in  order  to  act  to 
remove  the  defective  items  from  the 
supply  system  as  well  as  to  document 
contractor  performance  files  for  use  in 
future  procurements. 

(b)  A  product  deficiency  which  may 
cause  death,  injury,  or  severe 
occupational  illness,  or  directly  restrict 
the  mission  capabilities  of  the  using 
organization,  is  called  a  "category  I" 
complaint.  Quality  complaints  that  do 
not  meet  the  category  I  criteria  are 
called  "category  11"  complaints. 
Standard  Form  (SF)  388,  Quality 
Deficiency  Report,  or  a  message  in  the 
format  of  the  Standard  Form  368,  is  used 
to  report  quality  deficiencies. 

(c)  Standard  Form  368  (including  SF's 
368  submitted  in  message  formats)  are 
required  for  all  product  quality 
deficiencies  that  involve  material  (1) 
shipped  to  the  user  from  a  GSA 
distribution  center  (including  shipments 
made  directly  to  the  user  from  GSA 
distribution  centers  as  well  as  "indirect" 
shipments  (shipments  with  intermediate 
stops  between  the  GSA  distribution 
center  and  the  ultimate  user)).  (2) 
shipped  to  the  user  from  a  DOD  depot  or 
another  Government  activity,  as 
directed  by  GSA,  (3)  purchased  by  GSA 
for  the  user  and  inspected  by  GSA.  or 
(4)  ordered  from  a  GSA  Federal  Supply 
Schedule  contract  which  specified 
source  inspection  by  GSA. 

(d)  Category  I  complaints  are  to  be 
reported  to  GSA  by  telephone  or 
telegraphic  message  within  72  hours  of 
discovery.  Category  II  complaints  are  to 
be  reported  within  15  days  after 
discovery. 

(e)  Standard  Forms  368  (in  triplicate) 
should  be  sent  to  the  following  address: 
GSA  Discrepancy  Reports  Centers  (6 
FR-Q),  1500  East  Bannister  Road. 
Kansas  City,  MO  64131-3088. 
Communications  routing  indicator: 
RUEVFXE  (unclassified),  RULSSAA 
(classified).  Com:  (816)  926-7447,  FTS: 
926-7447,  AUTOVON:  465-7447. 

In  addition,  when  reporting  a  category 
I  product  quality  deficiency  condition, 
an  information  copy  should  be  sent  to 
the  following  address:  General  Services 
Administration,  FSS,  Office  of  Quality 
and  Contract  Administration,  Quality 
Assurance  Division  (FQA),  Washington. 
DC  20406.  Communications  routing 
indicator  RUEVFWM  (unclassified). 
RULSSAA  (classified),  COM:  (703)  557- 
8515,  FTS:  557-8515. 

(f)  For  defective  items  covered  by  a 
manufacturer's  commercial  warranty, 
activities  should  initially  attempt  to 
resolve  all  complaints  on  these  items 
themselves  (examples  of  items  with  a 


commercial  warranty  are  vehicles, 
major  appliances  such  as  gas  and 
electric  ranges,  washing  machines, 
dishwashers,  and  refrigerators).  If  the 
contractor  replaces  or  corrects  the 
deficiency,  an  SF  368,  in  triplicate, 
should  be  sent  to  the  Discrepancy 
Reports  Center  at  the  above  address. 
The  resolution  of  the  case  should  be 
clearly  stated  in  the  text  of  the  SF  368. 

(g)  If.  however,  the  contractor  refuses 
to  correct,  or  fails  to  replace,  either  a 
defective  item  or  an  aspect  of  service 
under  the  warranty,  an  SF  368,  along 
with  copies  of  all  pertinent 
correspondence,  should  be  forwarded  to 
the  GSA  office  executing  the  contract 
(address  will  be  contained  in  the 
pertinent  contract/purchase  order).  An 
information  copy  of  the  SF  368  should 
also  be  submitted  to  the  Discrepancy 
Reports  Center  at  the  above  address. 

(h)  For  items  ordered  from  a  GSA 
Federal  Supply  Schedule  contract  when 
the  inspection  is  performed  by  an 
activity  other  than  GSA  or  when  the 
items  are  purchased  by  GSA  for  the  user 
but  not  inspected  by  GSA,  activities 
should  initially  attempt  to  resolve  all 
complaints  on  these  items  directly  with 
the  contractor.  If  the  contractor  refuses 
to  correct,  or  fails  to  replace  a  defective 
item,  an  SF  368,  along  with  copies  of  all 
correspondence,  should  be  forwarded  to 
the  GSA  office  executing  the  contract 
(address  will  be  contained  in  the 
pertinent  contract/purchase  order).  An 
information  copy  of  the  SF  368  should 
also  be  submitted  to  the  Discrepancy 
Reports  Center  at  the  above  address. 

(i)  Information  submitted  to  the 
Discrepancy  Reports  Center  regarding 
defective  items  will  be  maintained  as  a 
quality  history  file  for  use  in  future 
procurements. 

(j)  Additional  information  regarding 
reporting  of  quality  deficiences  may  be 
obtained  by  referring  to  chapter  4  of  the 
GSA  handbook  referenced  in  S  101- 
26.803-1. 

5.  Section  101-26.803-3  is  added  to 
read  as  follows: 

§101-26.803-3    Reporting  of 
(NtcrtpanciM  in  transportation,  sMprntnts, 
material,  or  billings. 

(a)  Transportation-type  discrepancies 
shall  be  processed  under  the 
instructions  in  Subpart  101-40.7  when 
the  discrepancies  are  the  fault  of  the 
carrier  and  occur  while  the  shipments 
are  in  the  possession  of: 

(1)  International  ocean  or  air  carriers 
regardless  of  who  pays  the 
transportation  charges,  except  when 
shipment  is  on  a  through  Government 
bill  of  lading  (TGBL)  or  is  made  through 
the  Defense  Transportation  System 
(DTS).  Discrepancies  in  shipments  on  a 


TGBL  or  which  occur  while  in  the  DTS 
shall  be  reported  as  prescribed  in  the 
GSA  handbook  referenced  in  {  101- 
26.803-1;  or 

(2)  Carriers  within  the  continental 
United  States,  when  other  than  GSA  or 
DOD  pays  the  transportation  charges. 

(b)  All  other  shipping,  transportation, 
or  billing  discrepancies  shall  be  reported 
on  the  forms  and  within  the  time  frames 
and  dollar  limitations  and  according  to 
the  procedures  prescribed  in  the  GSA 
handbook  referenced  in  {  101-26.803-1. 

6.  Section  101-26.803-4  is  added  to 
read  as  follows: 

§101-26J03-4    Adjustments. 

GSA  and  DOD  will  adjust  billings 
resulting  from  over  or  under  charges  or 
discrepancies  or  deficiencies  in 
shipments  or  material  on  a  bill 
submitted  under  the  provisions  of  this 
Subpart  101-26.8  and  the  GSA  handbook 
referenced  in  S  101-26.803-1. 

Dated:  June  21. 1968. 
|ohn  Alderton. 

Acting  Administrator  of  General  Services. 
[FR  Doc.  88-15757  Filed  7-13-88;  8:45  am] 
MLUNQ  COOE  nao->4.« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

(FCC  88-1921 

Administrative  Practice  and  Procedure 

AOENCV:  Federal  Communications 

Commission. 

ACnow:  Final  rule. 

summary:  The  Commission's  ex  parte 
rules  a  1.1200  et  seq.)  have  been  revised 
to  refiect  minor  changes  and  corrections. 
The  ex  parte  rules  specify  standards  of 
conduct  and  procedures  to  be  followed 
with  regard  to  ex  parte  presentations  in 
Commission  proceedings  and  provide 
for  the  imposition  of  sanctions  for 
violations  of  these  standards  and 
procedures. 

EFFECTIVE  DATE:  July  14, 1988. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Solomon,  Office  of  General 
Counsel,  Federal  Conununications 
Commission  (202)  632-6990. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order, 
FCC  88-192,  adopted  lune  8, 1988.  and 
released  June  24. 1988.  The  complete 
text  of  this  decision  may  be  piuxhased 
from  the  Commission's  copy  contractor. 


International  Transcription  Service. 
(202)  857-3870,  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

Summary  of  Order 

1.  In  this  Order,  the  Commission 
makes  minor  corrections  and  changes  to 
its  ex  parte  rules.  Specifically,  it  makes 
the  following  changes:  (1)  Incorporates 
in  a  Note  to  S  1.1202(a)  an  interpretation 
regarding  the  treatment  of  status 
inquiries  that  was  issued  by  the  General 
Counsel  in  an  October  30, 1987  Public 
Notice  (Mimeo  No.  414);  (2)  makes  the 
list  of  exempt  proceedings  in  §  1.1204(a) 
more  comprehensive  by  including 
references  to  additional  proceedings 
that  are  exempt  under  SS  1.1206(b)  and 
1.1208(c)(1);  (3)  adds  a  new  Note  to 

S  1.1204(a)  clarifying  that  where  a 
formal  opposition  (or  request  for 
hearing)  would  render  a  proceeding  non- 
restricted,  any  ex  parte  presentations  by 
informal  objectors  are  subject  to  the 
"permit  but  disclose"  rules  that  would 
otherwise  be  applicable  if  a  formal 
opposition  (or  request  for  hearing)  were 
filed:  (4)  without  changing  their 
treatment  under  the  rules,  clarifies  that 
section  214(a)  certificate  proceedings 
are  adjudications;  and  (5)  corrects  minor 
drafting  errors  made  in  previous  orders. 

2.  Accordingly,  //  is  ordered  that  the 
Rules  and  Regulations  of  the  Federal 
Communications  Commission  are 
amended  in  the  maiuier  indicated 
below,  to  become  effective  immediately 
upon  publication  in  the  Federal  Register. 
H.  Walker  Feaster  01. 

Acting  Secretary. 

List  of  Subjects  in  47  CFR  Part  1 

Commission  practice  and  procedure. 

Part  1  (Practice  and  Procedure)  of 
Chapter  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART 1-{AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read: 

Autlrarity:  Sections  4, 303. 48  Stat.  1066. 
1082,  as  amended  47  U.S.a  154. 303. 

2.  Section  1.1202  is  amended  by 
adding  the  following  Note  immediately 
following  paragraph  (a): 

S  1.1202    Definitions. 
*        •        •        •        * 

(a)  •  •  * 

Note. — Any  congressional  or  other 
communication  expressing  concem  with 
administrative  delay  in  a  particular 
proceeding  or  expressing  concem  that  a 
particular  proceeding  he  resolved 
expeditiously,  will  be  treated  as  a  status 
inquiry  and  therefore  excluded  from  the 
definition  of  presentation,  provided  that,  no 
view  is  expressed  as  to  the  merits  or  outcome 


of  the  proceeding:  no  view  is  expressed  as  to 
a  date  by  which  the  proceeding  should  be 
resolved:  and  no  specific  reasons  are  given  as 
to  why  the  proceeding  should  be  resolved 
expeditiously,  other  than  the  need  to  resolve 
administrative  delay. 

3.  Section  1.1204(a)  introductory  text 
is  amended  by  adding  a  comma  and  the 
phrase  ".  S  1 1206  (Non-Restricted 
Proceediiigs),"  immediately  following 
the  phrase  "(Sunshine  Period 
Prohibition)". 

4.  Section  1.1204  is  amended  by 
adding  the  phrase  "or  other  proceeding 
specified  in  §  1.1208(c)(l)(ii]"  to 
paragraph  (a)(1)  immediately  following 
the  words  "5 1.1202(d)". 

5.  Section  1.1204  is  further  amended 
by  removing  the  Note  following 
paragraph  (a)(3)  and  adding  said  Note 
immediately  following  paragraph  (a)(2). 
by  adding  to  said  Note  the  word  "or" 
inunediately  following  the  words 
"subsection  1.1204(a)(1)".  by  removing 
the  comma  following  the  words 
"subsection  1.1204(a)(1)".  and  by 
removing  from  said  Note  the  words  "or 
(a)(3).". 

6.  Section  1.1204  is  further  amended 
by  adding  the  words  "and  where  the 
requested  information  is  not  the  subject 
of  a  request  for  confidentiality"  to 
paragraph  (a)(3),  immediately  following 
the  word  "opposed". 

7.  Section  1.1204  is  further  amended 
by  adding  new  paragraphs  (a)(7),  (a)(8), 
(a)(9).  (a)(10)  and  (a)(ll).  and  a  Note 
immediately  thereafter,  to  read  as 
follows: 

§  1.1204    General  exemptions. 

(a)  •  •  • 

(7)  A  proceeding  conducted  pursuant 
to  section  220(b)  of  the  Communications 
Act  for  prescription  of  common  carrier 
depreciation  rates  prior  to  release  of  a 
public  notice  of  specific  proposed 
depreciation  rates  for  a  carrier  or 
carriers. 

(8)  A  petition  or  request  for 
declaratory  ruling  unless  a  formal 
opposition  has  been  filed. 

(9)  A  rule  making  proceeding 
conducted  pursuant  to  sections  201(a), 
213(a),  221(c]  or  222  of  the 
Communications  Act  or  sections 
201(c)(2)  or  201(c)(5)  of  the 
Communications  Satellite  Act  of  1962, 
imless  the  proceeding  has  been  formally 
opposed  or  has  been  set  for 
investigation  by  the  Commission. 

(10)  A  proceeding  under  section  221(a) 
of  the  Communications  Act  unless  a 
formal  request  for  hearing  has  been 
made  by  an  entity  specified  in  that 
section. 

(11)  A  proceeding  under  section  214(a) 
of  the  Communications  Act  unless  a 


formal  opposition  has  been  filed  or  the 
proceeding  has  been  designated  for 
hearing. 

Note. — In  proceedings  exempted  by 
subsection  1.1204  (a)(3).  (a)(8).  (a)(9).  (aKlO). 
or  (a)(ll),  oral  ex  parte  communications 
without  disclosure  pursuant  to  i  1.1206  are 
permissible,  but  only  between  the 
Commission  and  the  formal  party  involved  or 
his  representative.  Any  informal  objectors 
(whether  their  objections  are  oral  or  written) 
are  subject  to  ex  parte  procedures  set  forth  in 
S  1.1206  requiring  disclosure  of  such 
communications  except  where  confidentiality 
is  necessary  to  protect  these  persons  from 
possible  reprisals. 

[FR  Doc.  88-14962  Filed  7-13-88: 8:45  am] 
enxmo  cooc  67ii-oi-« 


47  CFR  Part  73 

[MM  Docket  No.  87-406;  RM-5893J 

Radio  Broadcasting  Services; 
Prattville.  AL 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  236C2  for  Channel  237A  at 
Prattville,  Alabama,  and  modifies  the 
Class  A  license  of  Downs  Broadcasting. 
Inc.  for  Station  WQIM  (FM).  as 
requested,  to  specify  operation  on  the 
higher  class  channel,  thereby  providing 
that  community  with  its  first  wide 
coverage  area  FM  service.  Reference 
coordinates  for  Channel  236C2  at 
Prattville  are  32-27-49  and  86-24-12. 
With  this  action,  the  proceeding  is 
terminated- 
EFFECTIVE  DATE:  August  22. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  loyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-406. 
adopted  June  7, 1988,  and  released  July 
8, 1988.  llie  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street,  NW..  Suite 
140,  Washington.  DC  20037. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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PART73-{AMENDE01 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.&C  154. 303. 


973.208    (Ammdadl 

2.  SecUon  73.202(b).  the  Table  of  FM 
Allotments  far  Alabama,  is  amended  by 
revising  the  entry  for  Prattville  by 
removing  CSiannel  237A  and  adding 
Channel  236C2. 

Federal  Communications  Commission. 

Slave  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-15803  Filed  7-13-«8;  8:45  am] 
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47CFRPart73 

(MM  Docket  No.  •7-439;  RM-S8M) 

Radio  Broadcasting  Sendees;  Lake 
CIty.FL 

AQCNCV:  Federal  Communications 

Commission. 

ACnow;  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  232C2  for  Channel  232A  at 
Lake  City.  Florida,  and  modifies  the 
Class  A  license  for  Station  WQPD(FM) 
to  specify  Channel  232C2.  at  the  request 
of  the  licensee,  Holder  Media,  Inc.  The 
coordinates  for  Channel  232C2  at  Lake 
City  are  30-Ofr-Ol  and  82-52-45.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECnvc  DATE  August  22. 1968. 
FOR  FURTHER  WIFOWMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-653a 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-439, 
adopted  May  31, 1988,  and  released  July 
8, 1988.  The  full  text  of  this  Conunission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800, 2100  M  Street  NW.,  Suite 
14a  Washington,  DC  20037. 

List  of  SubjecU  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154, 303. 


{731202    [AflMOded] 

2.  Section  7S.202(b),  die  Table  of  PM 
Allotments  is  amended  for  Lake  City, 
Florida  by  adding  Channel  232C2  and 
removing  Channel  232A. 
Federal  Communications  Commission., 
Steve  Kamlnar. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc.  88-15806  Filed  7-13-68;  8:45  am] 
aiLUNa  cooc  «7a-«i-ii 


47  CFR  Part  73 

(MM  Docket  Mo.  67-382;  RM-5904] 

Radio  Broadcasting  Ssrvices;  Colonial 
riaigiiiSi  fenrsouig  ana 
Charlottssvllls,  VA 

AOENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  237B1  for  Channel  237A  at 
Colonial  Heights,  Virginia  and  modifies 
the  license  of  Station  WKHK(FM)  to 
reflect  the  higher  class  co-channel,  at 
the  joint  request  of  WPVA,  Inc.  licensee 
of  Station  WiCHK(FM)  and 
Charlottesville  Broadcasting 
Corporation.  In  order  to  accomplish  the 
substitution  at  Colonial  Heights 
Charlottesville  Broadcasting 
Corporation,  licensee  of  Station 
WQMC(FM),  Channel  237A, 
Charlottesville,  Virginia,  is  required  to 
substitute  Channel  236A  for  Channel 
237 A.  Colonial  Heights  could  receive  its 
first  wide  coverage  area  FM  service. 
Channel  237B1  can  be  used  at  the 
current  transmitter  site  of  Station 
WKHK(FM)  at  coordinates  37-20-22  and 
77-24-31.  Channel  238A  can  be  used  at 
the  current  transmitter  of  Station 
WQMQFM)  at  coordinates  38-02-54 
and  78-28-12.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  AugUSt  19.  198& 
FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-382, 
adopted  May  31, 1988.  and  released  July 
5. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  DockeU  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800. 2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 


List  of  SubjecU  In  47  CFK  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303. 


173.202   (Amended] 

2.  Section  73.202(b).  die  Table  of  FM 
Allotments,  is  amended  under  Virginia 
by  removing  Channel  237A  and  adding 
Channel  237B1  at  Colonial  Heights:  and 
by  removing  Channel  237A  and  adding 
Channel  236A  at  Charlottesville. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

(FR  Doc.  88-15810  Filed  7-13-88:  8:45  am) 
BKJJNG  cooc  •7U-ei-M 

47  CFR  Part  73 

(MM  Docket  No.  87-3S7;  RM-5SS4] 

Radio  Brosdc  ssting  Services;  RIcs 
Lak«,WI 

AOENCV:  Federal  Communications 
Conunission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  249C2  for  Channel  249A  at  Rice 
Lake,  Wisconsin,  and  modifies  the 
license  of  Station  WAQE-FM  to  specify 
operation  on  the  higher  class  frequency, 
at  the  request  of  Red  Cedar 
Broadcasters,  Inc,  as  that  community's 
second  wide  coverage  area  FM  service. 
A  site  restriction  of  18.3  kilometers  (11.4 
miles)  northeast  of  Rice  Lake  is 
required.  The  proposed  site  coordinates 
are  45-39^1  and  91-40-2a  Canadian 
concurrence  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  August  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  e34-e430. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Dodcet  No.  87-357. 
adopted  April  4, 1988.  and  released  June 
30. 1988.  The  foil  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800, 2100  M  Street.  NW..  Suite 
14a  Washington,  DC  20037. 


List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

973.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under 
Wisconsin  by  removing  Channel  249A 
and  adding  Channel  249C2  for  Rice 
Lake. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-15812  Filed  7-13-88:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

(Docket  No.  804S2-80621 

Ocean  Salmon  Rstieries  Off  Ttie 
Coasts  of  Washington,  Oregon,  and 
Calif  omia 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  inseason  adjustment. 

SUMMARY:  NOAA  announces  an 
adjustment  to  recreational  ocean  salmon 
management  measures  in  the  area  from 
the  Orford  Reef  Red  Buoy.  Oregon,  to 
Horse  Mountain,  California.  The 
adjustment  modifies  the  daily  bag  limit 
in  this  area  from  two  salmon  of  any 
species  to  one  salmon  of  any  species, 
and  establishes  the  gear  restriction  that 
no  person  may  use  more  than  one  rod 
and  line  while  recreationally  fishing 
between  the  Oregon-California  border 
and  Point  Delgada  (40*01'24'  N.  lat.). 
The  Director.  Northwest  Region,  NMFS 
(Regional  Director),  has  determined  in 
consultation  with  representatives  of  the 
Pacific  Fishery  Management  Council, 
the  Oregon  Department  of  Fish  and 
Wildlife  (ODFW).  and  the  California 
Department  of  Fish  and  Came  (CDFG). 
that  the  adjustment  is  necessary  to 
avoid  exceeding  the  chinook  quota 
established  in  the  preseason 
announcement  of  1988  management 
measures.  This  action  is  intended  to 
slow  the  catch  of  chinook  salmon, 
extend  the  recreational  season  in  this 
area,  and  ensure  conservation  of 
chinook  salmon. 


EFFSCnvE  DATES:  Modification  of  the 
recreational  daily  bag  limit  from  the 
Orford  Reef  Red  Buoy.  Oregon,  the 
Horse  Mountain,  California,  and 
establishment  of  a  gear  restriction  from 
the  Oregon-California  border  to  Point 
Delgada,  California,  is  effective  at  0001 
hours  local  time,  July  12, 1988. 
Comments  on  this  notice  will  be 
received  through  July  26, 198a 
ADDRESSES;  Comments  may  be  mailed 
to  Rolland  A.  Schmitten,  Director, 
Northwest  Region,  NMFS,  BIN  C15700, 
7600  Sand  Point  Way  NE..  Seattle.  WA 
96115-0070;  or  E.  Charies  Fullerton. 
Director.  Southwest  Region.  NMFS,  300 
S.  Ferry  Street,  Terminal  Island.  CA 
90731-7415.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  206-526-6140.  or 
Rodney  R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  are  codified  at  50  CFR  Part  661. 
In  the  management  measures  for  1988 
effective  on  May  1, 1988  (53  FR  16002. 
May  4, 1988),  NOAA  announced  that  the 
1988  recreational  fishery  for  all  salmon 
species  in  the  area  from  the  Orford  Reef 
Red  Buoy,  Oregon,  to  Horse  Mountain, 
California,  would  begin  on  May  28  and 
continue  through  the  earlier  of 
September  11  or  attainment  of  the 
preseason  reservation  (quota)  of  55.000 
chinook  salmon.  The  recreational 
fishery  in  this  area  has  a  daily  bag  limit 
of  two  salmon  of  any  species  and  the 
gear  restriction  that  no  person  may  use 
more  than  one  rod  and  line  while  fishing 
off  Oregon. 

Based  on  the  best  available 
information,  the  recreational  fishery 
catch  in  the  area  from  the  Orford  Reef 
Red  Buoy.  Oregon,  to  Horse  Mountain. 
California,  is  estimated  to  be  about 
22.700  chinook  salmon  through  June  26, 
1988.  It  is  projected  that  the  quota  of 
55.000  chinook  salmon  will  be  reached 
well  in  advance  of  the  scheduled 
September  11  closing  date  unless 
inseason  action  is  taken  to  slow  the 
catch  of  chinook  salmon  and  extend  the 
recreational  season  in  this  area.  Such 
action  is  provided  for  by  the  regulations 
at  50  CFR  661.21(b)(l)(iii)-(iv)  which 
authorize  changes  in  recreational  bag 
limits  and  establishment  or  modification 
of  gear  restrictions. 

Therefore,  NOAA  issues  this  notice  to 
adjust  the  recreational  salmon  fishery  in 
the  exclusive  economic  zone  (EEZ)  from 
the  Orford  Reef  Red  Buoy.  Oregon,  to 
Horse  Mountain,  California,  by 
modifiying  the  daily  bag  limit  from  two 


salmon  of  any  species  to  one  salmon  of 
any  species  in  this  area,  and 
establishing  the  gear  restriction  that  no 
person  may  use  more  than  one  rod  and 
line  while  recreationally  fishing  bom  the 
Oregon-Califimia  border  to  Point 
Delgada  (40*01'24'  N.  laL)  effective  0001 
hours  local  time.  July  12. 1988.  The 
restriction  that  no  more  than  6  fish  may 
be  retained  in  7  consecutive  days 
remains  in  effect  in  the  EEZ. 

The  Regional  Director  consulted  «vith 
representatives  of  the  Pacific  Fishery 
Management  Council,  ODFW.  and 
CDFG  regarding  this  inseason 
adjustment  of  the  recreational  fishery. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compHance  with 
Executive  Order  12291. 

List  of  SubjecU  in  50  CFR  Part  061 

Fisheries,  Fishing.  Indians. 
(10  U.S.C.  1801  et  scg.) 
Dated:  July  11. 1968. 

Richatd  H.  Schaefer. 

Director  of  Office  of  Fisheries.  Conservation 

and  Management.  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-15907  Filed  7-11-88:  SKIS  pm] 
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50  CFR  Part  675 
[Docket  No.  71147-«002] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Notice  of  inseason  adjustment. 

summary:  NOAA  announces  the 
apportionment  of  amounts  of  Alaska 
groundfish  from  domestic  annual 
processing  (DAP)  to  joint  venture 
processing  (JVP)  under  provisions  of  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  The 
intent  of  this  action  is  to  assure  optimum 
use  of  these  groundfish  by  allowing 
continued  retention  of  Pacific  ocean 
perch  (POP)  and  "other  rockfish "  by  JVP 
fisheries  in  the  Aleutians  Islands 
subarea  of  the  Bering  Sea  and  Aleutian 
Islands. 

DATES:  Effective  July  11. 198& 
Comments  will  be  accepted  July  26. 
1988. 

ADDRESS:  Comments  should  be  mailed 
to  James  W.  Brooks.  Acting  Director. 
Alaska  Region.  National  Marine 


Mix 


Fedatal  Ragtoter  /  Vol.  53.  No.  135  /  Thuraday.  luly  14.  1988  /  Rules  and  Regulations 


Federal  Reglater  /  Vol.  53.  No.  135  /  Thursday.  July  14.  1988  /  Rules  and  Regulations 


Fisheries  Service,  P.O.  Box  1668.  Juneau. 
AK  99802,  or  be  delivered  to  Room  453, 
Federal  Building.  708  West  Ninth  Street. 
Juneau.  Alaska. 

FOR  FUaTHER  INFOIUiATlON  CONTACT: 

Janet  E.  Smoker  (Fishery  N4anageinent 
Biologist  NMFS).  g07-586-723a 

SUPPLEMENTAflY  INFORMATION:  The  FMP 

governs  the  groundRsh  fishery  in  the 
U.S.  exclusive  economic  zone  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  (Council]  and  is 
implemented  by  rules  appearing  at  50 
CFR  611.93  and  Part  675. 

The  total  allowable  catch  (TAC)  for 
various  groundRsh  species  is 
apportioned  initially  among  domestic 
annual  harvest  (DAH),  reserves  and  the 
total  allowable  level  of  foreign  Ashing 
(TALFF).  The  reserve  amount,  in  turn,  is 
to  be  apportioned  to  TALFF  and/or 
DAH  during  the  fishing  year,  under 
S§  611.93(c)  and  675.30(b]  respectively. 
As  soon  as  practicable  after  April  1, 
June  1,  August  1  and  on  such  other  dates 
as  are  necessary,  the  Secretary  of 
Commerce  will  apportion  to  DAH  all  or 


part  of  the  reserve  that  he  finds  will  be 
harvested  by  U.S.  vessels  during  the 
remainder  of  the  year,  and  apportion  to 
JVP  the  part  of  DAP  that  he  detenunies 
will  not  be  harvested  by  U.S.  vessels 
and  delivered  to  US.  processors  during 
the  remainder  of  the  year,  unless  such 
apportionments  would  adversely  affect 
the  conservation  of  groundfish  resources 
or  prohibited  species. 

The  initial  specifications  of  DAP  for 
1988  were  based  on  the  projected  needs 
of  the  U.S.  processing  industry  as 
assessed  by  a  mail  survey  sent  by  the 
Director.  Alaska  Region,  NMFS 
(Regional  Director),  to  fishermen  and 
processors  in  October  1987.  After  15 
percent  of  the  Bering  Sea  and  Aleutian 
Islands  (BSAI)  total  allowable  catch 
(TAC)  was  placed  in  the  non-specific 
reserve,  as  required  at  %  875.20(a)(3),  the 
initial  specifications  for  DAP  were 
determined,  and  the  remaining  amounts 
were  provided  to  JVP  (53  FR  894, 
January  14, 1988).  No  initial  specification 
was  provided  for  TALFF  because  DAH 
requirements  exceeded  TAC. 

Oo  January  14,  JVP  in  the  Bering  Sea 
and  Aleutian  Islands  subareas  was 
supplemented  by  a  total  of  804  mt  of  the 
non-specific  reserve  to  provide 


necessary  bycatch  of  Greenland  tur(x)t 
PaciHc  ocean  perch,  rockfish.  sablefish, 
and  squid.  On  April  14  (53  FR  12772, 
April  19, 1968),  JVP  was  supplemented 
by  24,000  mt  of  the  non-specific  reserve 
to  provide  additional  amounts  of 
yellowfin  sole,  "other  flatfish"  and 
Pacific  cod  in  order  to  allow  joint 
venture  operations  to  continue  without 
interruption.  At  its  April  meeting,  the 
Council  recommended  that  the  Regional 
Director  supplement  the  JVP  for  pollock 
in  the  Bering  Sea  by  100,000  mt.  On  May 
5  (53  FR  16552,  May  10, 1988),  JVP  was 
supplemented  by  135,030  mt  of  the  non- 
specific reserve  to  provide  the 
recommended  amount  of  pollock  and 
necessary  bycatch  amounts  of 
Greenland  turbot  "other  flatfish," 
Pacific  cod,  and  "other  species."  On 
May  20  (53  FR  19303,  May  25,  IMS)  JVP 
was  supplemented  by  95,000  mt  of 
pollock  and  1,000  mt  of  arrowtooth 
flounder  from  the  non-specific  reserve, 
and  DAP  was  supplemented  by  10,000 
mt  of  "other  flatfish"  from  the  non- 
specific reserve.  On  June  17  (53  FR 
23402.  June  22. 1988).  JVP  was 
supplemented  by  6.750  mt  of  pollock  and 
20  mt  of  Greenland  turbot  from  the  non- 
specific reserve. 


Reapportionment  (Table  1) 


Table  1  .—Bering  SEA/AiEiiTiANS  REAPPORTtONMeNTS  of  TAC 

(AM  vakMS  are  in  iintik.  tone] 
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The  following  actions  are  taken  by 
this  notice  to  reapportion  groundfish 
from  DAP  to  JVP  fisheries. 

To  the  BSAI  JVP:  In  the  Aleutian 
Islands  subarea,  nine  U.S.  catcher  boats 
delivering  fish  to  six  foreign  processors 
are  conducting  directed  fisheries  on 
Atka  mackeral  and  have  intermittently 
experienced  high  bycatch  amounts  of 
POP  and  "other  rodifish".  At  current 
catch  rates,  the  current  JVPs  of  Aleutian 
Islands  subarea  POP  and  "other 
rockfish"  are  in  danger  of  being  reached 
and  exceeded  in  the  near  future.  Shotdd 
either  JVP  be  reached.  POP  or  "other 
rockfish"  would  be  required  to  be 
discarded,  resulting  in  wastage  of  high- 
value  species  and  reduced  income  to 
U.S.  fishermen  who  would  otherwise  be 


paid  for  retained  and  processed 
amounts. 

The  current  DAP  catch  (173  mt)  of 
Aleutian  Islands  subarea  POP  is  only  3 
percent  of  its  5,100  mt  DAP  quota:  in 
1987  the  DAP  catch  was  only  726  mt,  or 
11  percent  of  its  6.786  mt  quota.  The 
current  DAP  catch  (16  mt)  of  Aleutian 
Islands  subarea  "odier  rockfish"  is  only 
2  percent  of  its  935  mt  quota:  in  1987  the 
DAP  catch  (143  mt)  was  only  14  percent 
of  its  1,001  mt  quota.  For  these  reasons, 
the  Regional  Director  has  determined 
that  the  current  DAP  amounts  for 
Aleutian  Islands  subarea  POP  and 
"other  rockfish"  are  excess  to  DAP 
needs  in  1988.  Therefore,  1,000  mt  of  the 
DAP  amount  for  POP  is  transferred  to 


JVP.  and  200  mt  of  the  DAP  amount  for 
"other  rockfish"  is  transferred  to  JVP. 

These  apportionments  do  not  result  in 
overfishing  of  Aleutian  Islands  subarea 
POP  or  "other  rockfish"  stocks,  as  the 
resulting  species  TACs  do  not  exceed 
their  ABCs. 

Classification 

This  action  is  taken  under  the 
authority  of  ]  675.20(b)  and  complies 
with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
public  interest  to  provide  prior  notice 
and  comment.  Immediate  effectiveness 
of  this  notice  is  necessary  to  benefit 


domestic  fishermen  who  adierwise 
would  have  to  discard  substantial 
amounts  of  POP  or  "other  rockfish"  if 
nonretention  was  required  as  •  result  of 
achieving  previously  specified  JVP 
amounts.  However,  interested  persons 
are  invited  ta  submit  oomraents  in 
writing  to  the  a<kiress  above  for  15  days 
after  the  effective  date  of  this  notice. 

list  of  Subjects  in  SO  CFR  Part  875 

Fish,  Fidieries,  Reporting  and 
recordkeeping  requiremoits. 

Authonty:  18  U-S.d  1801  et  seq. 

Dated:  J«ly  a  1988. 
Riclu>riH.5GbMfer. 

Director  of  Office  of  Fisheries  Conservation 

and  ManagewteaC  Nationai  Mahne  Fis/teries 

Service. 

(FR  Doc  88-15885  Filed  7-11-88: 4:25  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
making  prior  to  the  adoption  of  the  firtai 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart993 

Expenses  and  Assessment  Rate  for 
Dried  Prunes  Produced  in  California 

agency:  Agricultural  Market  Service. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Mariceting  Order 
No.  993  for  the  1988-89  fiscal  year 
established  under  the  marketing  order 
for  dried  prunes  produced  in  California. 
The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  prunes 
handled  from  the  beginning  of  such  year. 
An  annual  budget  of  expenses  is 
prepared  by  the  Prune  Marketing 
Committee  (committee]  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  members  of  the 
committee  are  handlers  and  producers 
of  regulated  prunes.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  assessment  rate 
recommended  by  the  committee  is 
derived  by  dividing  the  anticipated 
expenses  by  expected  shipments  of 
assessable  prunes.  Because  that  rate  is 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  which  will  produce 
sufficient  income  to  pay  the  committee's 
expected  expenses.  Funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 
date:  Comments  must  be  received  by 
July  25, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  F&V. 
AMS,  USDA,  P.O.  Box  96456,  Room 
2085-S.  Washington,  DC  2009(>-«456. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 


Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Petrella.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  P.O.  Box  96456.  Room  2525-S. 
Washington,  DC  20090-6456:  telephone 
(202)  447-5120. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  tinder  Marketing  Order  No. 
993  (7  CFR  Part  993).  regulating  the 
handling  of  dried  prunes  produced  in 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

Tliis  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

"The  purpose  of  the  RFA  is  to  Tit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  16  handlers 
of  prunes  grown  in  California,  and 
approximately  1,200  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  average  gross 
annual  revenues  for  the  last  three  years 
of  les  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less' than  $3,500,000.  The  majority  of 
prune  handlers  and  producers  may  be 
classified  as  small  entities. 

The  marketing  order  requires  that 
assessment  rates  for  a  particular  Hscal 
year  shall  apply  to  all  assessable  prunes 
handled  from  the  beginning  of  such  year. 
An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 


submitted  to  the  U.S.  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  regulated  prunes.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  assessable  prunes. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  The  recommended  budget  and 
rate  of  assessment  is  usually  acted  upon 
by  the  committee  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approvals  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

The  committee  met  on  June  28. 1988. 
and  unanimously  recommended  1988-89 
marketing  order  expenditures  of 
$248,320  and  an  assessment  rate  of  $1.60 
per  salable  ton  of  prunes.  In  comparison, 
1987-88  marketing  year  budgeted 
expenditures  were  $250,648  and  the 
assessment  rate  was  $1.52  per  ton  under 
M.0. 993.  Assessment  income  for  1988- 
89  is  estimated  at  $248,320  based  on  a 
crop  of  155,200  salable  tons  of  prunes. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  Further,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  for  this  program  needs  to  be 
expedited.  The  committee  must  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
basis. 
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List  of  Subiecti  in  7  CFR  Part  903 

California,  Dried  prunes,  Mariceting 
agreements  and  orders. 

For  the  reasons  set  fortii  in  the 
preamble,  it  is  proposed  that  a  new 
§  993.339  be  added  as  follows: 

PART  993-(AMENOED] 

1.  The  authority  citation  for  7  CFR 
Part  993  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  993.339  is  added  to  read  as 
follows: 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 


9993.339    Expenses  and  aneMinent  rate. 

Expenses  of  $248,320  by  the  Prune 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  payable  by  each 
handler  in  accordance  widi  {  993.81  is 
fixed  at  $1.60  per  ton  for  salable  dried 
prunes  for  the  1988-89  crop  year  ending 
luly  31, 1989. 

Dated:  )uly  11. 1988. 
Charle*  R.  Brader. 

Director.  Fruit  and  VegetabJe  Division. 
(FR  Doc.  88-15908  Filed  7-13-88;  MS  am) 

BiUJNOCOOe  M10-e>-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

15  CFR  Part  801 

(Docket  No.  80475-8075] 

U.S.  Trade  in  Services;  Revisions  in 
Requirements  for  Exemptton  From 
Reporting  hi  the  BE-29  Survey  of 
Foreign  Ocean  Carriers'  Expenses  in 
ttie  United  States 

agency:  Bureau  of  Economic  Analysis. 

Commerce. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  sets  forth 
proposed  rules  to  change  the  exemption 
requirements  for  the  annual  BE-29 
survey  of  foreign  ocean  carriers' 
expenses  in  the  Unked  States.  The 
survey  is  mandatory  and  is  conducted 
pursuant  to  the  International  Investment 
and  Trade  in  Services  Survey  Act. 

The  proposed  rules  will  amend  15  CFR 
Part  801.  as  amended.  They  implement 
changes  in  exemption  criteria  requested 
by  U.S.  agents  that  represent  foreign 
ocean  carriers  in  the  United  States. 
DATE:  Comments  on  the  proposed  rules 
will  receive  consideration  if  submitted 
in  writing  on  or  before  August  29. 1988. 


AIXMIESS:  Comments  may  be  mailed  to 
the  Office  of  the  Chiet  Balance  of 
Payments  Division  (BE-58),  Bureau  of 
Economic  Analysis.  U.S.  Department  of 
Commerce.  Washington.  DC  2QZ30.  or 
hand  delivered  to  Room  407,  Tower 
Building.  1401  K  Street.  NW., 
Washington.  DC  20005  between  9  a.m. 
and  4  p.m.  Comments  received  will  be 
available  for  public  inspection  in  Room 
407.  Tower  Building  between  9  a.m.  and 
4  p.m.  Monday  through  Friday. 

FOR  FUmMEft  WFOMMimON  CONTACT: 

Anthoay  f.  Of  Lullo.  Assistant  Chief, 
Balance  of  Payments  Division  (^-58). 
Bureau  of  Economic  Analysis,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  Phone  (202)  523-0621. 

SUPPIEMENTARY  INFORMATION:  The 

proposed  rules  will  change  the 
exemption  criteria  for  reporting  in  the 
BE-29  survey  of  foreign  ocean  carriers' 
expenses  in  the  United  States.  The 
changes  were  prompted  by  requests 
from  four  regional  associations  of 
steamship  agents  and  ship  owners  and 
brokers.  The  associations  said  that 
agents  were  expanding  excessive 
amounts  of  time  in  searching  records  to 
determine  whether  they  were  exempt 
from  reporting. 

The  revision  in  the  "Exemption" 
section  is  intended  to  reduce  the  amount 
of  time  expended  by  agents  to  determine 
eligibility  for  exemption  from  reporting 
by  introducing  alternative  criteria.  Some 
association  members  suggested  that 
small  agents  (agents  that  were  not  major 
representatives  of  foreign  ocean 
carriers)  would  probably  handle  less 
than  forty  port  calls  per  year  by  foreign 
ocean  carriers,  and  it  is  simpler  to  count 
the  number  of  port  calls  by  foreign 
ocean  carriers  that  the  agent  handled 
than  to  tabulate  the  expenses  of  foreign 
carriers  it  handled  to  determine 
exemption  eligibility.  Thus,  the  revised 
criteria  eicempt  an  agent  from  reporting 
if  the  agent  handled  less  than  forty  port 
calls  by  foreign  ocean  carriers  in  a  given 
year.  If  an  agent  handled  more  than 
forty  port  calls  by  foreign  ocean  carriers, 
then  tbe  agent  must  report  unless  total 
expenses  were  less  than  $25a00a  Also, 
agents  are  no  longer  required  to  conduct 
a  manual  search  of  records.  The 
determination  of  whether  an  agent 
handled  mace  than  $250,000  in  port  call 
expenses  of  forei^  ocean  carriers  may 
be  based  on  the  judgement  of 
knowledgeable  persons  in  the  agent's 
firm  who  can  identify  such  transactimis 
without  conducting  a  manual  search  of 
records.  Previously,  the  sole  criterion  for 
exemption  was  that  covered  expenses 
must  be  less  than  $500,000. 
Executive  Order  12291 


BEA  has  determined  that  this 
proposed  rule  is  not  "major"  as  defined 
in  E.0. 12291  because  it  is  not  likely  to 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100.0  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

Executive  Order  12612 

This  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

This  proposed  rule  contains  collection 
of  information  requirements  subject  to 
the  Paperwork  Reduction  Act  The 
existing  BE-29  survey  has  been 
approved  by  OMB  for  use  through 
September  30. 1988  (OMB  No.  0608- 
0012).  The  paperwork  to  revise  this 
survey  and  to  incorporate  other  changes 
requested  by  the  associations  has  been 
submitted  to  OMB.  Comments  regarding 
the  collection  of  information 
requirements  may  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  the  Bureau  of  Economic  Analysis. 
Washington.  DC  20503. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  preparation  of 
an  initial  regulatory  flexibility  analysis 
are  not  applicable  to  this  proposed 
rulemaking  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
exemption  levels  were  revised  to  ensure 
that  small  businesses  are  excluded  from 
reporting. 

Accordingly,  the  General  Counsel 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  under 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b))  that  the  proposed 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Sttbjecte  in  15  CFR  Part  861 

Economic  statistics.  Foreign  trade. 
Reporting  and  recordkeeping 
requirements.  Services. 
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Dated:  April  8. 1988. 
Allan  H.  Young. 
Director.  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble.  15  CFR  Part  801  is  amended 
as  follows: 

PART  801— (REVISED] 

1.  The  authority  citation  for  15  CFR 
Part  801  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  22  U.S.C.  3101-3108, 
and  E.0. 11961,  as  amended. 

2.  Section  801.9(b)(l)(ii]  is  revised  to 
read  as  follows: 

9  M1.9    Reports  required. 

(b)  *  •  • 

(1)  *  *  * 

(ii)  Exemption.  Any  U.S.  person 
otherwise  required  to  report  is  exempted 
from  reporting  if  the  total  number  of  port 
calls  by  foreign  vessels  handled  in  the 
reporting  period  is  less  than  forty  and 
total  covered  expenses  are  less  than 
forty  and  total  covered  expenses  are 
less  than  $250,000.  For  example,  if  an 
agent  handled  less  than  40  port  calls  in  a 
calendar  year,  the  agent  is  exempted 
from  reporting.  If  the  agent  handled 
more  than  40  calls,  the  agent  must  report 
unless  covered  expenses  for  all  foreign 
carriers  handled  by  the  agent  were  less 
than  $250,000.  The  determination  of 
whether  a  U.S.  person  is  exempt  may  be 
based  on  the  judgment  of 
knowledgeable  persons  who  can 
identify  reportable  transactions  without 
conducting  a  detailed  manual  records 
search. 
•        •        *        *        * 

|FR  Doc.  88-15822  Filed  7-13-88;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  122 

Customs  Regulations  Amendments 
Concerning  ttte  Reporting 
Requirements  for  Aircraft 

agency:  Customs  Service.  Treasury. 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
implement  a  portion  of  recent  legislative 
changes  relative  to  the  arrival  of 
aircraft.  These  changes  will  enhance 
Customs  enforcement  of  the  controlled 
substances  and  currency  reporting  laws 
and  assist  in  preventing  the  importation 
of  merchandise  contrary  to  law.  Certain 
information  regarding  the  passengers  on 
an  aircraft  arriving  in  the  U.S.  from  a 


foreign  location  will  generally  be 
required  to  be  submitted  to  Customs 
prior  to  the  arrival  of  the  aircraft  at  the 
first  port  of  entry.  This  will  permit 
Customs  to  query  the  Treasury 
Enforcement  Communications  System 
(TECS)  prior  to  the  arrival  of  air 
passengers  and  to  thereby  more 
efficiently  and  effectively  process  those 
persons. 

date:  Comments  must  be  received  on  or 
before  September  12. 1988. 
AOORESS:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW.. 
Room  2324.  Washington,  DC  20229. 
Comments  relating  to  the  information 
collection  aspects  of  the  proposed  rule 
may  be  addressed  to  Customs,  as  noted 
above,  and  also  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer  for  U.S.  Customs 
Service.  O^ice  of  Management  and 
Budget,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Operational  matters)  Robert  Heiss. 
Office  of  Passenger  Enforcement  and 
Facilitation  (202)-566-5607  or  (Legal 
matters)  Claib  Cook.  Office  of  the  Chief 
Counsel  (202)-566-2482. 
SUPM^MENTARY  HUFORMATION: 

Background 

The  Anti-Drug  Abuse  Act  of  1986 
(Pub.  L.  99-570)  (the  Act),  made  various 
changes  to  the  Tariff  Act  of  1930  relating 
to  the  arrival  in  the  U.S.  and  the 
reporting  to  Customs  of  persons  and 
transportation  conveyances;  penalties 
and  search  and  seizure  of  persons  and 
conveyances;  forfeiture  and  disposition 
of  articles  and  conveyances;  the 
Customs  Forfeiture  Fund;  aviation 
smuggling;  preclearance:  and 
investigation  matters  such  as  records 
production,  undercover  Customs 
operations,  informer  compensation,  and 
the  exchange  of  information  with 
domestic  and  foreign  Customs  and  law 
enforcement  agencies.  The  reporting 
requirements  are  consolidated  in  section 
433.  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1433).  which  provides,  in 
pertinent  part,  that  the  pilot  of  any 
aircraft  arriving  in  the  United  States  or 
the  Virgin  Islands  from  any  foreign 
airport  or  place  shall  comply  with  such 
advance  notification,  arrival  reporting, 
and  landing  requirements  as  the 
Secretary  may  by  regulation  prescribe. 

This  document  implements  a  portion 
of  the  arrival  and  reporting  provisions  of 
the  Act  as  to  aircraft  arriving  from  a 
foreign  location  and  carrying 
passengers.  The  aircraft  pilot,  or  person 
authorized  on  his  behalf,  will  be 


required  to  provide  a  list  of  passengers, 
along  with  their  respective  dates  of  birth 
and  passport  numbers,  to  Customs  at 
the  airport  of  first  arrival  prior  to  the 
arrival  of  the  aircraft.  Some  of  this 
information  is  already  collected  by 
airlines  for  their  own  revenue  purposes 
or  is  otherwise  available.  Passenger 
names  are  presently  listed  by  flight 
number  in  the  airlines'  computer  based 
reservation  systems.  Also,  airlines 
generally  check  the  passports  of 
passengers  departing  foreign  locations 
for  a  U.S.  destination  in  order  to 
determine  their  likeUhood  of  admission 
to  the  U.S.  for  immigration  purposes. 
Therefore,  date  of  birth  information 
which  appears  in  the  passport  and  the 
passport  number  are  available  to  Xher 
airlines  in  the  normal  course  of 
business.  This  information  can  be 
readily  placed  in  the  reservation  system 
flight  information  record  and 
electronically  transmitted  to  U.S. 
Customs  at  the  port  of  first  arrival,  along 
with  other  currently  required  flight 
arrival  information,  so  that  it  will  be 
received  prior  to  the  arrival  of  the  flight 
to  which  it  relates. 

The  Customs  Service  recognizes  that 
some  flights  arrive  in  the  U.S.  from 
locations  for  which  a  passport  is  not 
required.  The  airUnes  will  not  be 
required  to  submit  passport  numbers  for 
persons  arriving  in  the  U.S.  from  such 
locations  with  the  flight  arrival 
information.  Although  the  Customs 
Service  recognizes  that  in  such  cases  the 
airlines  will  not  have  a  passport 
available  from  which  to  obtain  the 
passengers'  dates  of  birth,  it  is 
anticipated  that  the  collection  of  this 
information  can  be  accomplished  at  the 
time  the  ticket  is  purchased.  We 
understand  that  a  substantial  amount  of 
the  travel  to  the  U.S.  from  locations  for 
which  a  passport  is  not  required 
actually  originates  in  the  U.S.  with 
tickets  purchased  at  domestic  locations. 
We.  therefore,  believe  that  date  of  birth 
information  may  be  collected  without 
significant  difficulty  at  the  lime  of 
original  ticket  sale  and  placed  in  the 
airline  flight  reservation  system  with 
other  flight  information  for  later 
retrieval.  It  is  anticipated  that  the 
information  being  required  will  only  be 
retrievable  by  airline  flight  number  and 
date  of  arrival. 

Flights  carrying  only  persons  who 
have  been  precleared  at  a  location  in  a 
foreign  country  by  U.S.  Customs  officers 
stationed  there  will  not  be  required  to 
submit  a  list  of  passengers. 

The  procedures  established  by  this 
amendment  will  permit  Customs  to 
query  the  Treasury  Enforcement 
Communication  System  (TECS)  and  to 


thereby  more  efficiently  and  efl^ectively 
process  arriving  air  passengers. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  timely  submitted  to  Customs. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552),  S  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4).  and  §  103.11(b). 
Customs  Regulations  (19  CFR  103.11(b)). 
on  normal  business  days  between  the 
hours  of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  and  Disclosure  Law  Branch. 
Room  2324.  Customs  Service 
Headquarters,  1301  Constitution  Ave.. 
NW..  Washington.  DC  20229. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  §  122.42(e) 
are  subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501).  and  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment 
pursuant  to  44  U.S.C.  3504(h).  Public 
comments  relating  to  the  information 
collection  aspects  of  the  proposal  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  U.S.  Customs 
Service,  Office  of  Management  and 
Budget,  Washington.  DC  20503.  A  copy 
of  the  comments  to  OMB  should  also  be 
sent  to  Customs  at  the  address  set  forth 
in  the  ADDRESS  portion  of  this 
document. 

Drafting  Infotmation 

The  principal  author  of  this  document 
was  Arnold  L.  Sarasky.  Regulations  and 
Disclosure  Law  Branch.  Office  of 
Regulations  ind  Rulings,  U.S.  Customs 


Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  122 

Air  carriers,  Air  transportation. 
Aircraft,  Airports,  Cuba.  Freight. 

Proposed  Amendments 

It  is  proposed  to  amend  Part  122. 
Customs  Regulations  (19  CFR  Part  122, 
published  in  the  Federal  Register  of 
March  22, 1988  (53  FR  9285)),  as  set  forth 
below: 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  general  citation  of  authority  for 
Part  122  would  continue  as  presently 
stated. 

Authority:  5  U.S.C.  301. 19  U.S.C.  66, 1433. 
1436. 1459. 1590. 1594. 1624. 1644.  49  U.S.C. 
App.  1509. 

2.  It  is  proposed  to  amend  S  122.42  by 
revising  paragraph  (c)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§122.42    Aircraft  entry. 

*  «        *        *        • 

(c)  Delivery  of  forms.  When  the 
aircraft  arrives,  the  aircraft  commander 
or  agent,  having  already  complied  with 
paragraph  (e)  as  to  a  listing  of  passenger 
names,  shall  deliver  any  required  forms 
to  the  Customs  officers  at  the  place  of 
entry  at  once. 

*  «        *        *        * 

(e)  Passenger  information.  The 
aircraft  commander  or  agent  shall 
provide  a  listing  of  passengers,  along 
with  their  respective  dates  of  birth  and 
passport  numbers,  to  the  district  director 
in  charge  of  the  port  of  entry  where  the 
airport  of  first  arrival  is  located.  The 
listing  of  passengers  shall  be  presented 
on  a  flight  by  flight  basis  and  shall  be 
provided  at  least  one  hour  prior  to  the 
scheduled  arrival  of  the  flight  at  the  first 
port  of  entry.  Such  a  listing  need  not, 
however,  be  submitted  for  flights 
carrying  only  persons  who  have  been 
examined  in  foreign  countries  in  accord 
with  S  148.22  of  this  chapter.  Further, 
passport  numbers  need  not  be  furnished 
for  persons  arriving  from  locations  for 
which  a  passport  is  not  required. 
William  von  Raab. 
Commissioner  of  Customs. 

Approved:  May  24. 1988. 

Francis  A.  Keating  II. 

Assistant  Secretary  of  the  Treasury 
jFR  Doc.  88-15874  Filed  7-13-88:  8:45  am) 

BILLING  CODE  «20-02-« 


19  CFR  Part  175 

Receipt  of  Domestic  Interested  Party 
Petition  Concerning  Tariff 
Classification  of  SHicon  Electrical  Steel 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  receipt  of  domestic 
interested  party  petition;  solicitation  of 
comments. 

summary:  On  January  4, 1988,  a  petition, 
pursuant  to  section  516,  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1516).  was 
filed  with  the  U.S.  Customs  Service  on 
behalf  of  Armco,  Inc.  and  Allegheny- 
Ludlum  Steel  Corporation.  The  petition 
challenges  the  classification  of  certain 
silicon  steel  toroids  (strips  of  electrical 
steel  arranged  in  a  donut  shape),  as 
unfinished  parts  of  transformers  in  item 
682.60,  Tariff  Schedules  of  the  United 
States  (TSUS).  The  articles  in  issue  were 
the  subject  of  a  ruling  letter  of  December 
23, 1986  (file  077880). 

The  petitioners  are  domestic 
producers  of  grain-oriented  silicon  steel 
which  is  said  to  be  the  same  as  the 
silicon  electrical  steel.  The  petitioners 
request  that  the  Customs  Service 
reconsider  its  determination  and  hold 
that  the  cutting  and  stacking  of 
electrical  steel  sheet  or  strip  into  toroids 
does  not  result  in  an  identifiable, 
unfinished  part  of  a  transformer,  and, 
therefore,  that  toroidal  stacks  should  be 
classified  as  electrical  steel  in  items 
607.9205,  607.9210,  606.2500.  or  606.3900. 
TSUS  Annotated  (TSUSA). 

date:  Comments  must  be  received  on  or 
before  September  12, 1988. 

ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch.  Customs 
Service  Headquarters,  Room  2324, 1301 
Constitution  Avenue.  NW.,  Washington, 
DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT 

John  Valentine,  Commercial  Rulings 

Division,  U.S.  Customs  Service,  (202- 

566-8181). 

SUPPLEMENTARY  INFORMATION: 

Background  ' 

On  December  23, 1986,  the  Custom 
Service  ruled  (file  0776880)  that  the 
processing  of  silicon  steel  coil  into 
toroids  was  sufficient  to  identify  each 
toroid  as  a  distinct,  unfinished  core  for  a 
transformer,  and,  therefore,  that  toroids 
were  classifiable  as  parts  of 
transformers  in  item  682.60,  Tariff 
Schedules  of  the  United  States  (TSUS). 
The  processing  consisted  of  the 
following  operations:  Cutting  to  length, 
layering  or  rewinding  the  sheets  in  a 
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staggered  manner  to  allow  air  gaps  at 
specific  points  in  each  layer,  and  then 
riveting  the  end  to  maintain  the  shape. 

The  toroids  were  further  processed  as 
follows:  forming  into  a  rectangular 
shape,  annealing  to  remove  stress, 
disassembly  and  reassembly  around  a 
coil,  addition  of  insulating  material,  and 
binding  with  a  plastic  belt.  The  Tinished 
products  were  cores  for  electrical 
transformers. 

On  January  4, 1988,  a  petition, 
pursuant  to  section  516,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1516).  was 
Tiled  with  the  U.S.  Customs  Service  on 
behalf  of  Armco,  Inc.  and  Allegheny- 
Ludlum  Steel  Corporation.  The  petition 
challenges  the  classiHcation  of  certain 
silicon  steel  toroids  (strips  of  electrical 
steel  arranged  in  a  donut  shape],  as 
unfinished  parts  of  transformers  in  item 
682.60,  TSUS. 

The  petitioners  are  domestic 
producers  of  grain-oriented  silicon  steel 
which  is  said  to  be  the  same  as  the 
silicon  electrical  steel.  The  petitioners 
request  that  the  Customs  Service 
reconsider  its  determination  and  hold 
that  the  cutting  and  stacking  of 
electrical  steel  sheet  or  strip  into  toroids 
does  not  result  in  an  identiHable, 
unflnished  part  of  a  transformer,  and, 
therefore,  that  toroidal  stacks  should  be 
classified  as  electrical  steel  in  items 
607.9205, 607.9210, 606.2500,  or  606.3900, 
TSUS  Annotated  (TSUSA). 

The  petitioners  allege  the  following: 

(1)  The  facts  presented  to  Customs  in 
the  request  for  the  December  23, 1986 
ruling  were  inadequate  to  show  that 
there  is  sufflcient  processing  of  the 
electrical  steel  after  its  exportation  from 
its  country  of  manufacture  and  prior  to 
its  importation  into  the  U.S.  to  change 
the  steel  sheet  and  strip  into  a  part  of  a 
transformer.  In  this  regard,  the 
petitioners  note  that  the  electrical  steel 
sheet  and  strip  have  not  been  materially 
advanced  in  condition  beyond  that  of  a 
basic  steel  shape  prior  to  importation.  It 
notes  that  electrical  steel  wound  into  a 
toroidal  shape  must  undergo  substantial 
processing  after  importation  and  before 
the  steel  becomes  a  part  of  a 
transformer,  whether  finished  or 
unfinished. 

(2)  The  cutting  and  stacking  process  is 
minimal  and  does  not  affect  the 
condition  of  the  electrical  steel  as  a 
mere  material  in  part  2  of  schedule  6, 
TSUS.  The  petitioners  note  that 
Headnote  l(iv]  of  Part  2.  Schedule  6, 
TSUS,  excludes  "parts  of  articles"  from 
coverage  under  Part  2,  which 
encompasses  metals  in  basic  shapes  and 
forms.  The  article  in  question  must  be 
classifiable  simultaneously  as  a  material 
and  as  an  identifiable  part  for  Part  2  to 
be  operative.  The  petitioners  conclude 


that  the  classification  of  a  basic  shape 
as  a  part  can  only  be  accomplished 
when  the  article  can  be  classified  as  a 
discrete  part  in  the  first  instance. 

(3)  The  electrical  steel  remains 
classifiable  as  a  material  because 
substantial  additional  processing  is 
necessary  after  the  stacked  toroids  are 
formed,  bi  this  regard  the  petitioners 
note  that  the  electrical  steel,  as 
imported,  does  not  possess  the  shape, 
size  and  all  of  the  necessary 
characteristics  of  an  unfinished  part;  nor 
has  it  acquired  the  individuality 
necessary  to  identify  it  as  a  part  in  its 
unfinished  state. 

(4)  The  policy  reasons  for  the 
voluntary  restraint  arrangements 
(VRAs)  require  that  the  toroids  be 
classified  at  a  material  under  a  tariff 
provision  subject  to  the  VRAs.  The 
petitioners  note  that  electrical  steel 
sheet  and  strip  are  covered  in  a  product 
specific  category  by  the  VRA  between 
the  U.S.  and  Japan  under  which  Japan 
has  agreed  to  limit  the  quantity  of 
certain  steel  products  which  may  be 
exported  from  Japan  for  shipment  to  the 
U.S.  The  petitioner  further  notes  that  the 
VRA  was  negotiated  pursuant  to  the 
President's  Steel  Import  Relief  Program 
of  September  23, 1984.  which  it  states 
was  designed  to  "remedy  pervasive 
unfair  trade  in  steel  through  the  restraint 
of  steel  imports"  and  to  thereby 
"encourage  American  industries  and  to 
protect  America  labor." 

If  the  petition  is  granted  and  electrical 
steel  toroids  classified  as  requested, 
they  may  be  subject  to  a  higher  rate  of 
duty  than  they  would  have  been  under 
the  referenced  Customs  determination, 
which  held  that  they  were  unfinished 
parts  of  transformers  rather  than  steel 
products.  In  addition,  the  electrical  steel 
sheet  and  strip  which  form  the  toroids 
could  become  subject  to  quantitative 
limits  imposed  pursuant  to  a  VRA  if  the 
sheet  or  strip  is  the  product  of  a  country 
which  is  a  party  to  a  VRA  with  the  U.S. 
If  subject  to  a  VRA.  the  importer  would 
be  required  to  produce  a  certificate  by 
the  country  of  production  that  the 
quantity  being  exported  to  the  U.S.  is 
within  the  established  quantitative 
limits. 

Conunents 

Pursuant  to  9  175.21(a).  Customs 
Regulations  (19  CFR  175.21(a)),  before 
making  a  determination  on  this  matter, 
Customs  invites  written  comments  from 
interested  parties  on  the  classification 
issue. 

The  domestic  interested  party 
petition,  as  well  as  comments  received 
in  response  to  this  notice,  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 


Information  Act  (5  U.S.C.  552),  S  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  9  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)).  between 
the  hours  of  9:00  a.m.  and  4:30  on  normal 
business  days,  at  the  Regulations  and 
Disclosure  Law  Branch,  Headquarters, 
U.S.  Customs  Service,  1301  Constitution 
Avenue  NW..  Room  2324.  Washington. 
DC  20229. 

Authority 

This  notice  is  published  in  accordance 
with  9  175.21(a).  Customs  Regulations 
(19  CFR  175.21(a)). 

Drafting  Information 

The  principal  author  of  this  document 
was  Arnold  L  Sarasky,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 
Micluiel  H.  Lan«, 
Acting  Commissioner  of  Customt. 
|une  23. 1986. 
lohn  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  88-15875  Filed  7-13-88;  8:45  am) 

BILUNa  CODE  W20-<a-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforoamant 

30  CFR  Part  915 

Iowa  Permanent  Regulatory  Program; 
Public  Comment  Period  and 
Opportunity  for  Pul>lic  iiearing  on 
Proposed  Amandmanta 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Iowa  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Iowa 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
pertains  to  the  repeal  of  an  exemption 
from  permitting  requirements  of  surface 
coal  mining  operations  of  one  half  acre 
or  less  in  size. 

This  notice  sets  forth  the  times  and 
locations  that  the  Iowa  program  and  the 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment  and 
procedures  that  will  be  followed 


regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  August 
15. 1988.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be  held 
on  August  8, 1988.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  on  or  before  4:00  p.m.,  on  July 
29,1988. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
William  J.  Kovacic  at  the  address  listed 
below.  Copies  of  the  Iowa  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendment  by 
contacting  OSMRE's  Kansas  City  Field 
Office. 

Mr.  William  J.  Kovacia  Kansas  City 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1103 
Grand  Avenue,  Room  502,  Kansas 
City.  Missouri  64106,  Telephone:  (816) 
374-5527. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office.  Room  5131, 1100  L 
Street  NW.,  Washington,  DC  20240, 
Telephone:  (202)  343-5492. 
Iowa  Department  of  Agriculture  and 
I^nd  Stewardship,  Division  of  Soil 
Conservation,  Wallace  State  Office 
Building,  East  9th  and  Grand  Streets. 
Des  Moines.  Iowa  50319,  Telephone: 
(515)  281-6142. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  J.  Kovacic,  Director,  Kansas 
City  Field  Office  at  the  address  or 
telephone  number  listed  in 
"ADDRESSED". 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  21, 1981,  the  Secretary  of 
Interior  approved  the  Iowa  program. 
Information  regarding  the  general 
background  on  the  Iowa  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Iowa  program  can  be 
found  in  the  January  21, 1981.  Federal 
Register  (46  FR  5885).  Subsequent 
actions  taken  with  regard  to  the  Iowa 
Program  and  program  amendments  can 
be  found  at  30  CFR  915.15. 

II.  Proposed  Amendment 

By  letter  dated  June  9, 1988,  Iowa 
submitted  a  proposed  amendment  to  its 
permanent  regulatory  program  under 
SMCRA  (^dministrative  Record  No.  L\- 


305).  Iowa  submitted  the  proposed 
amendment  in  response  to  a  June  15, 
1987,  letter  that  OSMRE  sent  to  inform 
Iowa  of  the  notice  of  suspension  in  the 
Federal  Register  (52  FR  21228)  that 
repealed  the  two-acre  exemption  at  30 
ere  700.11.  The  State  statute  that  Iowa 
proposes  to  amend  is  section  83.26, 
subsection  2,  of  the  Iowa  Code  1987.  It  is 
amended  by  striking  the  subsection  on 
the  one  half  acre  exemption. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h)(10).  OSMRE  is  now 
seeking  comment  on  whether  the 
amendment  proposed  by  Iowa  satisfies 
the  applicable  program  approval  criteria 
of  30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Iowa  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the  Kansas 
City  Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
CONTACT"  by  4:00  p.m.  July  29. 1988.  If 
no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE  office 
listed  under  "ADDRESSES"  by  contacting 


the  person  listed  under  "FOR  further 

INFORMATION  CONTACT."  All  SUch 

meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  915 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  June  3a  1968. 
Raymond  L.  Loivrie, 

Assistant  Director,  Western  Field  Operations. 
(FR  Doc.  88-15796  Filed  7-13-88: 8:45  am] 

aiUJNO  COOE  431»4S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-3414-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Slate  of 
New  Mexico,  Removal  of  Federal 
Assistance  Limitations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rulemaking. 

SUMMARY:  On  August  31, 1987,  the 
Albuquerque  City  Council  adopted 
ordinances  to  govern  the  operation  of  a 
vehicle  inspection  and  maintenance  (1/ 
M)  program  and  to  provide  the 
necessary  funding  for  the  administration 
of  the  I/M  program.  Subsequently. 
Bernalillo  County  adopted  similar 
ordinances.  On  May  13, 1988,  the  City 
conducted  a  public  hearing  and  adopted 
the  final  I/M  regulations.  With  this 
notice,  EPA  is  proposing  removal  of  only 
the  limitations  on  federal  funding 
assistance  in  New  Mexico.  These 
funding  restrictions  are  applied  to 
highway  and  air  program  grants 
pursuant  to  section  176(a)  of  the  Clean 
Air  Act  (CAA).  The  construction 
moratorium  under  section  110(a)(2)(I) 
will  remain  in  effect  until  a  complete  SIP 
revision  for  the  Bernalillo  County 
carbon  monoxide  (CO)  problem  is 
submitted  by  the  State  of  New  Mexico 
and  approved  by  EPA.  EPA  is  proposing 
to  remove  the  federal  funding 
restrictions  because,  by  adopting  legal 
authorities  to  implement  and  to  provide 
adequate  funding  to  administer  the  I/M 
program,  the  City  of  Alburquerque, 
Bernalillo  County,  and  the  State  of  New 
Mexico  have  initiated  reasonable  efforts 
to  submit  a  legally  enforceable  I/M 
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program,  which  is  an  essential  portion  of 
the  State  Implementation  Plan  (SIP)  for 
Bernalillo  County  for  attainment  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS]  for  CO.  EPA  will  not  flnalize 
this  action  unless  the  program  design 
elements  and  regulations  are  submitted 
and  appear  approvable  to  EPA. 

This  notice  solicits  comments  on 
EPA's  proposal  to  remove  the  funding 
restrictions  and  EPA's  finding  that  the 
State  of  New  Mexico  is  making 
reasonable  efforts  to  submit  the  required 
plan. 

DATE:  Written  comments  must  be 
submitted  by  August  15, 1988. 

ADDRESSES:  Written  comments  should 

be  sent  to  the  address  below: 

Gerald  Fontenot,  Chief,  Air  Programs 
Branch  (6T-A),  Environmental 
Protection  Agency,  Region  6, 1445 
Ross  Avenue,  Dallas,  Texas  75202- 
2733. 
Copies  of  all  materials  relating  to 

EPA's  action  may  be  inspected  during 

normal  business  hours  at  the  following 

locations: 

Air  Programs  Branch  (8T-A), 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733. 

Air  Quality  Bureau,  Environmental 
Improvement  Division,  1190  Saint 
Francis  Drive,  Harold  Runnels 
Building,  Santa  Fe.  New  Mexico 
87504-0968. 

Air  Pollution  Control  Division,  City  of 
Albuquerque,  1  Dvic  Plaza, 
Albaquerque,  New  Mexico  87103. 

FOR  niRTHUI  INPOMNATION  CONTACT: 

Gerald  Fontenot,  Air  Programs  Branch 
(6T-A),  Environmental  I^tection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas.  Texas  75202-2733,  telephone 
(214)  655-7204. 
SUPPLEMENTARV  INFORMATION: 

A-Backpound 

Pursuant  to  section  172(a)  of  the  CAA, 
the  State  of  New  Mexico  submitted  a 
Part  D  SIP  in  January  1979.  which 
demonstrated  that  the  CO  standard 
could  not  be  attained  by  December  31, 
1982.  in  Bernalillo  County.  (A  Part  D  SIP 
is  a  SIP  submitted  by  the  State  in  order 
to  meet  the  requirements  of  Part  D  of 
Title  I  of  the  Clean  Air  Act.  as  amended 
in  1977.)  Consequently,  the  State  of  New 
Mexico  requested  and  received  an 
exension  to  December  31, 1987,  to  attain 
the  CO  standard  in  this  area.  The  State 
was  required  to  submit  a  SIP  revision  in 
1982  which  would  demonstrate 
attainment  of  the  CO  standard  by 
December  31. 1987.  The  SIP  was 
required  to  include  an  I/M  program  that 
met  EPA's  program  specifications  as 


outlined  in  the  January  22. 1981  policy 
for  extension  area  SIPs  (47  FR  7182). 

The  State  of  New  Mexico  submitted 
the  18B2  SIP  for  attainment  of  the  CO 
NAAQS  in  BernaliUo  County  on  June  28. 
1982.  On  July  1. 1983  (48  FR  30366).  EPA 
approved  the  1982  SIP  for  attainment  of 
the  CO  NAAQS  in  BernaliUo  County, 
including  the  provisions  for  an  I/M 
program  in  Bernalillo  County. 

On  January  3, 1983,  the  1/M  program 
in  Bernalillo  County  began  operation. 
However,  on  January  4, 1963,  a  suit  was 
nied  in  a  New  Mexico  State  District 
Court  to  stop  the  I/M  program  on  both 
statutory  and  constitutional  grounds. 
The  New  Mexico  Supreme  Court  issued 
a  final  ruling  on  the  suit  in  March  1984 
concluding  that  the  City  of  Albuquerque 
and  BernaliUo  Coimty  did  not  have  the 
authority  to  collect  an  inspection  fee. 
Following  the  ruling  that  no  I/M  fee 
could  be  collected  to  fund  the  program, 
the  Albuquerque  City  revoked 
Ordinance  No.  49-1969.  governing  the 
operation  of  the  I/M  program,  on  March 
26. 1984.  The  inspection  facilities  for  the 
I/M  program  closed  on  March  28, 1964. 

On  September  4, 1984.  EPA  published 
a  notice  in  the  Faderal  Bagiatar  (48  FR 
34866)  proposing  to  disapprove  the  I/M 
portion  of  the  1982  CO  SIP  for  BemaUUo 
County  and  to  impose  both  funding 
sanctions  under  section  176(a)  of  the 
CAA  and  a  construction  ban  under 
section  110(a)(2)(I).  Subsequently,  in 
response  to  requests  by  the  City  of 
Albuquerque.  State  of  New  Mexico  and 
other  interested  parties  a  public  hearing 
on  the  proposed  EPA  action  waa  held  on 
December  4, 1984.  A  rulemaking  which 
finalized  the  disapproval  of  the  I/M 
plan,  authorized  a  construction 
moratorium,  and  imposed  funding 
restrictions  on  highway  and  air  program 
grants  was  published  by  EPA  on  March 
4. 1985  (50  FR  8616).  The  sanctions 
became  effective  on  April  3, 1965. 
ChaUenges  to  EPA's  rulemaking  action 
were  dismissed  by  the  United  States 
Court  of  Appeals  for  the  Tenth  Circuit  in 
New  Mexico  Environmental 
Improvement  Division  vs.  Thomas,  788 
F.2d  825.  on  April  23. 1966. 

The  March  4. 1985,  notice  also 
outlined  the  conditions  which  must  be 
met  for  EPA  to  remove  the  funding 
restrictions.  Either  of  the  foUowing 
conditions  must  be  met: 

(a)  The  State  submits  evidence  that  it 
has  taken  concrete  steps  toward 
restarting  its  I/M  program  in  an 
expeditious  manner,  including  the 
submittal  of  adequate  legal  authority 
and  the  institution  of  an  adequate 
funding  mechanism,  or 

(b)  fbe  County  is  formaUy 
redesignated  by  EPA  to  attainment  for 
CO. 


On  August  4. 1988.  tlie  Albaquerque 
City  Council  adopted  an  ordinance  to 
govern  the  operation  of  the  I/M 
program.  SubsequenUy,  Bernalillo 
County  adopted  a  similar  ordinance. 

The  ordinance  which  provided 
funding  for  the  I/M  |Hogram  was  based 
on  a  two  cent  gasoline  tax  to  be 
imposed  in  BernaUUo  County.  The  tax 
ordinance  could  not  be  imposed  without 
a  referendum  vote  of  BernaliUo  County 
citizens,  scheduled  for  November  4. 
1966.  The  referendum  was  defeated  and 
the  ordinances  revoked. 

Due  to  the  failure  of  the  hinding 
referendum  and  lack  of  any  further 
action  to  reestablish  the  1/M  program, 
section  316(b)  funding  restrictions  on 
EPA  sewage  treatment  facility  grants 
were  proposed  in  the  Federal  Register 
on  February  25. 1987,  (52  FR  5556). 

B.  I/M  Activities 

On  August  31, 1987,  the  City  Council 
adopted  ordinances  to  govern  and  fund 
a  decentraUzed  I/M  program.  The 
County  Commission  adopted  similar 
ordinances  on  October  13, 1987.  On  May 
13, 1968.  the  City/County  Air  Quality 
Control  Board  conducted  a  public 
hearing  and  adopted  tiie  final  I/M 
regulations. 

The  ordinances  and  regulations 
provide  for  the  inspection  of  vehicles  for 
excess  tailpipe  emissions  of  CO  and 
hydrocarbons  (HC),  the  presence  and 
proper  connection  of  a  catalytic 
converter,  air  piunp  or  aspiration 
system,  fuel  inlet  restrictor,  oxygen 
sensor,  and  presence  of  lead  in  the 
tailpipe  of  vehicles  requiring  unleaded 
gasoline.  The  inspection  is  to  be 
performed  biennially  on  1975  and  newer 
model  year,  gasoline  powered,  four 
wheeled  vehicles  with  a  gross  vehicle 
weight  of  26.000  pounds  or  less.  Diesel 
and  off-road  vehicles  will  be  exempted. 
Although  BernaliUo  County  currently 
attains  the  ozone  NAAQS,  HC 
standards  wiU  be  set  to  help  maintain 
the  ozone  standard. 

The  program  enforcement  will  be 
registration  based.  The  ordinance 
requires  the  Director  of  the  I/M  program 
to  enter  into  a  binding  agreement  with 
the  New  Mexico  Motor  Vehicle  Division 
whereby  motor  vehicles  registered  to  an 
owner  who  resides  or  has  principal 
place  of  business  within  BemaUUo 
County  wiU  be  eligible  for  re-registration 
only  if  the  owner  presents  a  vaUd 
certificate  of  inspection  with  registration 
application.  On-street  enforcement  will 
be  performed  by  Police  in  conjunction 
with  enforcement  of  other  traffic 
violations. 

The  program  wiU  not  charge  a  fee  for 
inspections.  Each  licensed  inspection 


facility  can  charge  what  the  market  will 
bear  for  the  inspections  performed.  The 
charge  must  be  prominenUy  posted  in 
each  inspection  station.  The 
administration  of  the  program  will  be 
funded  from  general  revenue  funds  and 
inspection  station  Ucense  fees. 

The  I/M  program  seems  generally 
viable.  However,  many  critical  details  of 
the  local  program  design  such  as 
enforcement,  equipment  requirements, 
quality  assurance  plan,  and  repair 
requirements  are  not  yet  finalized. 
Without  such  details,  EPA  cannot  fully 
evaluate  the  acceptability  of  the  general 
plan.  EPA  will  not  finalize  this  proposed 
action  until  the  adopted  regulations  and 
the  program  design  elements  have  been 
submitted  and  are  preliminarily 
determined  to  be  approvable  by  EPA. 

C.  EPA  Findings 

Based  upon  the  City's  and  County's 
adoption  of  ordinances  to  implement 
and  fund  the  necessary  I/M  program  in 
the  nonattainment  area,  the  approval  of 
regulations  at  public  hearing,  and  the 
submission  of  draft  emission  analyzer 
speciflcations,  EPA  is  proposing  to  find 
that  New  Mexico  is  now  making 
reasonable  efforts  to  submit  a  CO 
attainment  plan  for  Bernalillo  County 
that  considers  each  of  the  elements  in 
section  172  of  the  Act.  Therefore,  EPA  is 
proposing  to  remove  the  funding 
assistance  limitations  imposed  pursuant 
to  section  176(a)  of  the  Act,  to  be 
finalized  only  when  other  program 
development  activities  are  complete  and 
appear  approvable.  Specifically,  this 
action  is  proposing  to  remove  the 
funding  restrictions  affecting  highway 
grants  in  Bernalillo  County  and  air 
pollution  control  program  grants  for  the 
State  of  New  Mexico  Health  and 
Environment  Department  and  the  City  of 
Albuquerque/Bemalillo  County  Air 
Quality  Control  Board  that  EPA  imposed 
on  March  4, 1985.  {50  FR  8616).  The 
construction  moratorium  under  section 
110(a)(2)(I)  wiU  remain  in  effect  untU  a 
complete  SIP  revision  for  the  BernaUUo 
County  CO  problem  is  submitted  by  the 
State  of  New  Mexico  and  approved  by 
EPA. 

This  notice  is  also  proposing  to 
withdraw  EPA's  action  of  February  25, 
1987,  (52  FR  5556),  which  proposed 
withholding  of  Federal  construction 
grant  funds  for  sewage  treatment 
facilities  under  section  316(b)  of  the 
CAA. 

D.  Summary  and  Request  for  Comments 

EPA  is  soliciting  comments  on  its 
proposal  to  find  that  reasonable  efforts 
are  being  made  to  develop  and 
implement  a  vehicle  inspection  and 
maintenance  program  for  BernaliUo 


County  which  will  meet  all  EPA's 
requirements,  and  on  its  proposal  to  lift 
funding  restrictions.  EPA  will  consider 
all  comments  received  within  30  days  of 
the  publication  of  this  notice. 

E.  MisceUaneous 

Under  5  U.S.C.  605(b),  I  certify  that 
this  action  wiU  not  have  a  signiHcant 
impact  on  a  substantial  number  of  small 
entities.  (See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

This  notice  of  proposal  is  issued  under 
the  authority  of  sections  110. 172, 176(a) 
and  301  of  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7410(d),  7502,  7506(a) 
and  7601. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control,  Carbon 
monoxide,  Intergovernmental  relations. 

Date:  June  1. 1988. 
John  S.  Floeter, 

Acting  Regional  Administrator  (6A). 
(FR  Doc.  88-15835  Filed  7-13-88: 8:45  am] 

BILLING  CODE  SSSS-SIMI 


40  CFR  Part  52 
[A-1-FRL-3413-S] 

Approval  and  Promulgation  of  Air 
Quality  Implenrtentation  Plans;  Rhode 
Island;  Reasonably  Available  Control 
Technology  for  Tech  Industries 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Rhode 
Island.  This  revision  defines  and 
imposes  reasonably  available  control 
technology  (RACT)  on  Tech  Industries 
(Tech)  located  in  Woonsocket,  Rhode 
Island.  This  revision  is  necessary  to 
limit  volatile  organic  compound  (VOC) 
emissions  from  this  source.  The 
intended  effect  of  this  action  is  to 
propose  approval  of  a  souree-specific 
RACT  determination  made  by  the  State 
in  accordance  with  commitments 
specified  in  its  Ozone  Attainment  Plan 
approved  by  EPA  on  July  6, 1983  (48  FR 
31026). 

This  action  is  being  taken  in 
accordance  with  section  110  of  the 
Clean  Air  Act. 

date:  Comments  must  be  received  on  or 
before  August  15, 1988. 
addresses:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  EPA  Region  I, 


Room  2311,  JFK  Federal  Building. 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  Technical  Support 
Document  for  this  proposed  action  are 
available  during  normal  business  hours 
at  the  Environmental  Protection  Agency. 
Region  I,  JFK  Federal  Building,  Room 
2311,  Boston,  MA  02203:  and  the 
Division  of  Air  and  Hazardous 
Materials,  Department  of  Environmental 
Management.  75  Davis  Street,  Cannon 
Building,  Room  204,  Providence,  RI 
02908. 


FOR  FURTHBI INTORMATION  CONTACT 

Robert  C.  Judge,  (817)  565-3248;  FTS 
835-3248. 

SUPPLEMENTARY  INRNIMATION:  On  May 
6. 1987  and  October  15, 1987,  the  Rhode 
Island  Department  of  Environmental 
Management  (DEM)  submitted  an 
administrative  consent  agreement 
negotiated  between  that  agency  and 
Tech  for  approval  and  incorporation 
into  the  Rhode  Island  SIP.  The  consent 
agreement  establishes  and  imposes 
RACT  to  control  VOC  emissions  from 
Tech.  RACT  must  be  defined  for  Tech 
under  Rhode  Island  SIP  Regulation  No. 
15,  subsection  15.5,  "MisceUaneous 
Facilities  Emitting  100  Tons/Year  or 
More." 

Rhode  Island  Regulation  No.  15. 
subsection  15.5  requires  the  DEM  to 
determine  and  impose  RACT  on 
otherwise  unregulated  stationary 
sources  of  VOC  greater  than  or  equal  to 
100  tons  per  year  (TPY).  EPA  approved 
this  subsection  of  Regulation  No.  IS  on 
July  6. 1983  (48  FR  31026)  as  part  of 
Rhode  Island's  Ozone  Attainment  Plan. 
That  approval  stipulated  that  aU  RACTT 
determinations  made  by  the  DEM  under 
subsection  15.5  would  be  submitted  to 
EPA  as  source-specific  SIP  revisions. 

Tech  manufactures  and  costs  plastic 
caps  and  covers  for  the  cosmetics 
industry.  Tech  is  subject  to  subsection 
15.5  because  it  is  considered  a  greater 
than  100  TPY  source  of  VOCs  which  is 
not  subject  to  RACT  under  any  other 
Rhode  Island  regulation.  The  DEM  has 
determined  that  3.5  pounds  VOC/gallon 
of  coating  (minus  water)  is  RACT  for 
Tech.  This  emission  limit  is  consistent 
with  EPA-approved  emission  limits  for 
plastic  parts  coaters  in  Missouri  and 
Oregon.  This  consent  agreement  fulfills 
all  of  the  requirements  found  in 
subsection  15.5,  as  approved  by  EPA. 
(For  further  discussion,  see  the 
Technical  Support  Document  prepared 
on  this  revision.) 

The  version  of  the  consent  agreement 
originally  submitted  to  EPA  on  May  6, 
1987  contains  language  that  could  be 
interpreted  to  allow  Tech  to  bubble  to 
meet  the  3.5  pounds  VOC/gaUon  of 
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coating  (minus  water)  RACT  limit.  This 
was  not  the  intent  of  the  DEM.  At  the 
time  this  consent  agreement  was 
negotiated,  Tech  was  reformulating  each 
of  its  coatings  to  meet  3.5  pounds  VOC/ 
gallon  of  coating  (minus  water).  In  the 
October  15, 1987  letter  requesting 
parallel  processing,  the  DEM  staled  that 
the  language  which  could  be  interpreted 
to  allow  Tech  to  bubble  will  not  be 
included  in  the  final  consent  agreement 
submitted  as  a  formal  SIP  revision 
request.  If,  in  the  future,  Tech  chooses  to 
comply  with  this  emission  limit  on  a 
facility-wide  daily  basis,  the  source  will 
have  to  secure  a  bubble  from  the  DEM 
through  the  negotiation  of  a  separate 
approval  document.  The  DEM  has  the 
authority  to  issue  generic  bubbles  under 
subsection  15.4.  EPA  granted  this 
authority  to  the  DEM  on  July  6. 1983  (48 
FR  31026). 

The  October  15. 1987  letter  from  the 
DEM  also  includes  a  statement  that 
provisions  7  and  8  of  the  consent 
agreement  submitted  for  parallel 
processing  will  not  be  included  in  the 
formal  SIP  submittal.  The  deletion  of 
provisions  7  and  8  is  necessary  in  order 
for  EPA  to  approve  the  final  consent 
agreement.  These  provisions  could 
extend  Tech's  compliance  date  fourteen 
months  beyond  the  final  compliance 
date  as  defined  in  subsection  15.5.2. 
That  subsection  allows  a  source 
eighteen  months  to  be  in  compliance 
with  RACT  after  it  has  been  notified  by 
the  DEM  that  it  is  subject  to  subsection 
15.5  as  a  100  TPY  or  greater  source  of 
VOCs.  Tech  was  so  notified  on  January 
24, 1986,  making  its  final  compliance 
date  July  24, 1987.  Therefore,  prior  to 
final  rulemaking  by  EPA,  the  DEM  must 
formally  submit  a  SIP  revision  including 
a  revised  final  consent  agreement  for 
Tech.  That  consent  agreement  cannot 
allow  for  bubbling  or  for  a  compliance 
date  extension  beyond  July  24, 1987. 

EPA  is  proposing  to  approve  the 
DEM's  request  for  a  SIP  revision  for 
Tech,  which  was  submitted  on  May  6, 
1987  and  October  15. 1987  for  parallel 
processing.  EPA  is  soliciting  public 
comments  on  this  action.  These 
comments  will  be  considered  before 
taking  fmal  action.  If  no  substantial 
changes  are  made  to  the  consent 
agreement  in  areas  other  than  those 
cited  in  this  notice.  EPA  will  publish  a 
Final  Rulemaking  Notice  on  this 
revision.  Final  Rulemaking  by  EPA  will 
occur  only  after  the  DEM  formally 
submits  a  fully  approvable  SIP  revision 
to  EPA.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  above  address. 


Proposed  Action 

EPA  is  proposing  to  approve  the 
consent  agreement  submitted  by  the 
DEM  as  a  SIP  revision  request  for  Tech 
in  Woonsocket,  Rhode  Island.  The 
consent  agreement  requires  Tech  to 
meet  a  RACT  emission  limit  of  3.5 
pounds  VOC/gallon  of  coating  (minus 
water).  Prior  to  final  rulemaking  on  this 
SIP  revision,  the  DEM  must  amend  the 
consent  agreement  as  described  in  this 
notice  and  formally  submit  the  revised 
version  for  approval  and  incorporation 
into  the  SIP. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  O^ice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan 
revisions  will  be  based  on  whether,  they 
meet  the  requirements  of  section 
110(a)(l)(A)-(K)  and  110(a)(3)  of  the 
Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7642. 

Date:  January  20, 1988. 
Michael  R.  Deland, 
Regional  Administrator,  Region  I. 

Editorial  note.  This  document  was  received 
at  the  Office  of  the  Federal  Register  fuiy  11, 
1988. 

(FR  Doc.  88-15836  Filed  7-13-88:  8:45  am) 
MLUNO  COOC  HCO-M-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-1, 201-30,  and  201- 
32 

Electronic  Office  Equipntent 
Accessibility  for  Handicapped 
Employees 

AOENCV:  Information  Resources 

Management  Service,  GSA. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule 
implements  Pub.  L.  99-506,  the 
"Rehabilitation  Act  Amendments  of 
1986. "  That  statute  directed  the 
Secretary  of  the  Department  of 
Education,  through  the  Department's 
National  Institute  on  Disability  and 


Rehabilitation  Research,  and  the 
Administrator  of  General  Services  in 
consultation  with  the  electronics 
industry  to  develop  and  establish 
guidelines  for  electronic  equipment 
accessibility  designed  to  ensure  that 
handicapped  individuals  may  use 
electronic  office  equipment  with  or 
without  special  peripherals.  Initial 
guidelines  were  developed  in  1987  to 
implement  this  Act.  Federal  Information 
Resources  Management  Regulation 

(FIRMR)  Bulletin ,  Electronic  Office 

Equipment  Accessibility  for 
Handicapped  Employees,  implements 
these  initial  guidelines. 

This  proposed  rule  provides 
mandatory  FIRMR  coverage  regarding 
office  equipment  accessibility.  It 
requires  that  determinations  of  need  and 
requirements  analyses  be  conducted  for 
all  automatic  data  processing  equipment 
requirements  to  specincally  determine 
the  electronic  equipment  accessibility 
requirements  of  handicapped 
employees.  The  proposed  rule  further 
provides  that  the  designated  senior 
official  may  exempt  any  FIRMR 
provision  not  specifically  required  by 
executive  order  or  statute  that  is 
impeding  or  obstructing  a  procurement 
limited  solely  to  providing  technology 
for  handicapped  employees.  The 
objective  of  this  regulatory  guideline  is 
to  enable  handicapped  users  to  access 
and  use  electronic  office  equipment. 
DATE:  Comments  are  due  August  15, 
1988. 

ADDRESS:  Requests  for  copies  of  this 
proposed  rule  should  be  addressed  to 
GSA,  Office  of  Information  Resources 
Management  Policy,  Regulations  Branch 
(KMPR).  Project  KMP-88-14.  Room  3224, 
18th  and  F  Sts.,  NW.,  Washington.  DC 
20405.  Comments  should  be  submitted  to 
the  same  address. 
POR  FURTHER  INFORMATION  CONTACT: 

Margaret  Truntich  or  Mary  Anderson, 

Regulations  Branch  (ICMPR),  Office  of 

Information  Resources  Management 

Policy,  telephone  (202)  566-0194  or  FTS, 

566-0194. 

SUPf>t£MENTARY  INFORMATION:  (1)  The 

purpose  of  this  amendment  is  to  ensure 
that  Federal  handicapped  employees  are 
provided  with  the  electronic  equipment 
capability  to  access  and  use  electronic 
office  equipment. 

(2)  Changes  made  in  41  CFR  Chapter 
201  are  explained  in  the  following 
paragraphs. 

(a)  In  Part  201-1.  S  201-1.102  will  be 
amended  to  add  a  provision  to  cite  the 
statutory  authority  for  electronic  office 
equipment  accessibility. 

(b)  In  Part  201-30.  a  new  \  201-30.007- 
2  will  be  added  to  provide  that 
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determinations  of  need  and 
requirements  analyses  shall  be  made  to 
specifically  identify  the  needs  of 
handicapped  employees.  It  will  also 
establish  policies  of  equal  access  for 
handicapped  employees. 

(c)  In  Part  201-32.  S  201-32.202  will  be 
revised  to  provide  that  procurements  of 
ADPE  shall  include  requirements  that 
ensure  electronic  equipment 
accessibility  for  handicapped  Federal 
employees.  It  will  also  provide  that  any 
FIRMR  provision,  other  than  a  provision 
specifically  required  by  executive  order 
or  statute,  impeding  or  obstructing  a 
procurement  limited  solely  to  providing 
technology  for  handicapped  employees, 
may  be  exempted  from  the  procurement 
by  the  designated  senior  official. 

(3)  The  General  Services 
Administration  has  determined  that  this 
rule  is  not  a  major  rule  for  the  purposes 
of  Executive  Order  12291  of  February  17. 
1981.  GSA  decisions  are  based  on 
adequate  information  concerning  the 
need  for.  and  the  consequences  of  the 
rule.  This  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  is  a  Govemmentwide  management 
regulation  that  will  have  little  or  no  net 
cost  effect  on  society.  The  proposed  rule 
is  therefore  not  likely  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.). 

List  of  Subjects  in  41  CFR  Parts  201-1, 
201-30,  and  201-32 

Computer  technology.  Government 
procurement.  Government  property 
management.  Telecommunications, 
Information  resources  activities. 
Government  records  management. 
Competition,  Hearing  and  appeal 
procedures. 

Dated:  June  13. 1988. 
Francis  A.  McDonough, 
Deputy  Commissioner  for  Federal 
Information  Resources  Management 
|FR  Doc.  8&-15756  Filed  7-13-88:  8:45  am] 

WLUN6  COOC  M20-2S-M 


NATIONAL  SCIENCE  FOUNDATION 
45  CFR  Part  613 

Administrative  Regulations; 
Amendment  of  Privacy  Act 
Regulations/Exemption  of  System  of 
Records 

AGENCY:  National  Science  Foundation. 
ACTION:  Proposed  rule. 

summary:  The  National  Science 


Foundation  (NSF)  proposes  to  amend  45 
CFR  613.6(a)  to  apply  exemption  5 
U.S.C.  552a(k)(5)  of  the  Privacy  Act  to 
investigatory  material  involving 
applicants  for  Federal  contracts 
(including  grants  and  cooperative 
agreements).  In  addition,  the  NSF 
proposes  to  exempt  a  new  Privacy  Act 
system  of  records  from  subsection  (d)  of 
the  Privacy  Act  5  U.S.C.  552a.  This 
system  is  NSF-50.  "Principal 
Investigator/Proposal  File  and 
Associated  Records."  It  includes  the 
investigatory  records  maintained  by 
NSF  when  proposals  are  submitted  to 
the  agency  and  subsequent  evaluations 
of  the  applicants  and  their  proposals  are 
obtained.  The  exemption  is  needed  to 
protect  the  identity  of  persons  supplying 
evaluations  of  NSF  applicants  and  their 
proposals. 

DATE:  Comments  must  be  received  on  or 
before  August  15, 1988. 
ADDRESS:  Interested  persons  may 
submit  written  comments  to  Lawrence 
Rudolph,  Assistant  General  Counsel, 
Office  of  General  Counsel,  National 
Science  Foundation,  1800  G  Street.  NW., 
Washington.  DC  20550. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lawrence  Rudolph.  (202)  357-0435. 
SUPPLEMENTARY  INFORMATION:  Section 
613.6(a)  of  NSF's  Privacy  Act 
regulations.  45  CFR  Part  613.  presently 
exempts  from  disclosure  any  material 
which  would  identify  persons  supplying 
references  for  various  types  of  NSF 
fellowships.  This  exemption,  effective 
September  27. 1975.  was  necessary  to 
maintain  the  confidentiality  of 
fellowship  references  so  that 
evaluations  continue  to  be  given  with 
complete  candor.  For  identical  reasons 
NSF  now  proposes  to  apply  the  same 
exemption,  5  U.S.C.  552a(k)(5),  to  any 
material  which  would  identify  persons 
supplying  evaluations  of  NSF  applicants 
for  Federal  contracts  (including  grants 
and  cooperative  agreements)  and  their 
proposals. 

The  new  system  of  records  subject  to 
this  exemption  is  NSF-50,  "Principal 
Investigator/Proposal  File  and 
Associated  Records."  It  contains  the 
name  of  the  principal  investigator,  the 
proposal  and  its  identifying  number, 
supporting  data  from  the  academic 
institution  or  other  applicant,  proposal 
evaluations  from  peer  reviewers,  a 
review  record,  financial  data,  and  other 
related  material.  The  provision  of  the 
Privacy  Act  from  which  the  system  is  to 
be  exempted  is  5  U.S.C.  552a(d).  Notice 
of  this  new  system  is  published  in  the 
Notice  Section  of  today's  Federal 
Register. 


The  addition  of  this  system  of  records 
to  those  already  exempted  from  certain 
sections  of  the  Privacy  Act,  and  minor 
revisions  to  the  exemption  language 
itself  to  encompass  applicants  for 
Federal  contracts  (including  grants  and 
cooperative  agreements),  are  the  only 
changes  being  made  to  45  CFT?  613.6(a). 
These  changes  have  been  italicized  for 
public  convenience  and  ease  of 
reference. 

Under  the  criteria  set  forth  in 
Executive  Order  No.  12291,  this  rule  has 
been  determined  not  to  be  a  "major 
rule"  requiring  a  regulatory  impact 
analysis.  In  addition,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  it  is 
hereby  stated  that  the  order  will  not 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 

List  of  Subjects  in  45  CFR  Part  613 

Privacy. 

Pursuant  to  the  authority  granted  by  5 
U.S.C.  552a(f).  it  is  proposed  to  amend 
45  CFR  Part  613  by  revising  S  613.6(a)  as 
set  forth  below. 

Dated:  July  6, 1988. 
Charies  H.  Herz. 

General  Counsel. 

PART  6 13— (AMENDED] 

1.  The  authority  for  Part  613  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  5523(0- 

2.  It  is  proposed  to  amend  45  CFR  Part 
613  by  revising  §  613.6(a)  as  follows: 

§  613.6    Exemptions. 

(a)  Fellowships  and  other  support. 
Pursuant  to  5  U.S.C.  552a(k)(5).  the 
Foundation  hereby  exempts  from  the 
application  of  5  U.S.C.  552a(d)  any 
materials  which  would  disclose  the 
identity  of  references  of  fellowship 
applicants  or  reviewers  of  applicants  for 
Federal  contracts  (including  grants  and 
cooperative  agreements)  contained  in 
any  of  the  following  systems  of  records: 
(1)  Fellowship  and  Traineeship  Filing 
System,  (2)  Applicants  to  Committee  on 
the  Challenges  of  Modem  Society 
Fellowship  Program  (NATO),  and  (3) 
Principal  Investigator/Proposal  File  and 
Associated  Records. 
***** 

[FR  Doc.  88-15740  Filed  7-13-88:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(Otn.  Docket  No.  •4-467) 

Expanded  AM  Band;  Extenaion  of 
Comment/Reply  Period 

AOENCY:  Federal  Communications 
Commission. 

action:  Extension  of  comment/reply 
comment  period. 

summary:  this  action  grants,  in  part,  a 
motion  for  extension  of  time  for  filing 
comments  and  reply  comments  in 
response  to  the  Fourth  Notice  of  Inquiry 
in  General  Docket  No.  84-467  (Planning 
of  Broadcasting  in  the  1605-1705  k>Iz 
Band)  53  FR  23426.  )une  22, 1968.  The 
Association  For  Broadcast  Engineering 
Standards,  Inc.  (ABES)  requested  that 
the  deadline  for  Tiling  comments  and 
reply  comments,  currently  July  11  and 
July  26. 1988,  respectively,  be  extended 
to  August  25  and  September  20, 1988. 
respectively,  to  respond  to  the  numerous 
technical  and  allocations  issues  raised 
in  the  Notice.  The  Commission  granted  a 
30  day  extension  which  it  believes  will 
provide  adequate  time  to  develop  a 
complete  record  while  at  the  same  time 
permitting  this  inquiry  proceeding  to  be 
concluded  expeditiously. 

DATES:  Comments  are  now  due  by 
August  11. 1988,  and  reply  comments  by 
August  26, 1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Freda  Lippert  Thyden,  Mass  Media 
Bureau  (202)  254-3394. 

SUPPLEMENTARY  INFORMATION:  The  full 
text  of  this  commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services  (202)  857-3800. 
2100  M  Street,  NW.,  Suite  140 
Washington.  DC  20037. 
Federal  Communicalions  Commission 
Alex  D.  Felker, 
Chief.  Mass  Media  Bureau. 
|KR  Doc.  88-15813  Filed  7-13-88.  8:45  am] 

BILUNG  CODE  6712-01-M 


47CFRPart73 

[MM  Docket  No.  8S-319,  RM-6247) 

Radio  Broadcaating  Servicea;  OpeUka, 
AL 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Ronald  H. 
Livengood,  seeking  the  allotment  of 
Channel  244A  to  Opelika.  Alabama,  as 
that  community's  first  local  FM  service. 
Reference  coordinates  utilized  for 
Channel  244A  at  Opelika  are  32-38-11 
and  85-20-44. 

DATES:  Comments  must  be  filed  on  or 
before  August  29. 1988.  and  reply 
comments  on  or  before  September  13. 
1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  as  follows:  Ronald  H. 
Livengood.  P.O.  Box  966.  Scottsboro.  AL 
35678. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  loyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-319.  adopted  June  7. 1988.  and 
released  July  8. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communicalions  Commission. 

Sieve  Kaminar. 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

(FR  Doc.  88-15800  Filed  7-13-88:  8:45  am) 

BNJJNQ  COM  sril-OIHI 


47  CFR  Part  73 

(MM  Docket  No.  tS-ait.  RM-63S7] 

Radio  Broaftcasting  Services;  York,  AL 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Grantell  Broadasting 
Company.  licensee  of  Station 
WSLY{FM).  Channel  257A.  York. 
Alabama,  seeking  the  substitution  of 
Channel  258C2  for  Channel  257A  and 
modification  of  its  license  accordingly. 
The  proposal  is  feasible  if  Station 
WHOD(FM),  Channel  285A.  Jackson. 
Alabama  is  modified  to  another  Class  A 
channel,  as  proposed  in  MM  Docket  No. 
87-216.  Reference  coordinates  for 
Channel  285C2  at  York  are  32-24-04  and 
88-06-41. 

DATES:  Comments  must  be  filed  on  or 
before  August  29. 1988,  and  reply 
comments  on  or  before  September  13, 
1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  William  B.  Grant, 
Grantell  Broadcasting  Company,  Route 
1,  Box  400B,  York,  AL  36925. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No 
88-318.  adopted  June  7. 1988.  and 
released  July  8, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
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no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-15802  Filed  7-13-88;  6:45  am] 

BILLING  CODE  S712-01-M 

47  CFR  Part  73 

(MM  Docket  No.  88-317,  RM-6328I 

Radio  Broadcasting  Services; 
Lenwood,  CA 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  Gary  Albarez,  seeking  the  allotment 
of  Channel  297A  to  Lenwood,  California, 
as  that  community's  second  local  FM 
service.  Reference  coordinates  utilized 
for  this  proposal  are  34-52-30  and  117- 
06-48. 

DATES:  Comments  must  be  filed  on  or 
before  August  29, 1988.  and  reply 
comments  on  or  before  September  13, 
1988. 

ADDRESS:  Federal  Commimications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Daniel 
F.  Van  Horn,  Esq.,  Arent,  Fox,  Kintner. 
Plotkin  &  Kahn.  1050  Connecticut  Ave.. 
NW..  Washington,  Dc  20036-5339. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-317.  adopted  June  7, 1988.  and 
released  July  8. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 


(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  reviews,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-15804  Filed  7-13-88:  8:45  am] 
BIUJN6  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  88-314,  RM-6266] 

Radio  Broadcasting  Services; 
Kahalu'u,  HI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Timothy 
D.  Martz.  which  proposes  to  allot 
Channel  291A  to  Kahalu'u.  Hawaii,  as 
its  first  FM  service.  Coordinates  for  the 
proposal  are  19-35-00  and  155-58-09. 
DATES:  Comments  must  be  filed  on  or 
before  August  26, 1988,  and  reply 
comments  on  or  before  September  12, 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  fliing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Timothy  D.  Martz.  187 
Brookmere  Drive,  Fairfield,  Connecticut 
06430.  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-314,  adopted  June  1. 1988,  and 
released  July  5. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 


Branch  (Room  230).  1919  M  Street,  NW., 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  MW.. 
Suite  140.  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rule  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  7S 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-15811  Filed  7-13-88;  8:45  am) 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  88-316,  RM-6269) 

Radio  Broadcasting  Services;  Lanai 
City,  HI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 

comments  on  a  petition  by  Timothy  D. 

Martz,  which  proposes  to  allot  Channel 

284A  to  Lanai  City,  Hawaii,  as  its  first 

local  FM  service  at  coordinates  20-49-06 

and  156-54-22. 

DATES:  Comments  must  be  filed  on  or 

before  August  29, 1988,  and  reply 

comments  on  or  before  September  13, 

1988. 

ADDRESS:  Federal  Communications 

Commission,  Washington,  DC  20554.  In 

addition  to  filing  comments  with  the 

FCC  interested  parties  should  serve  the 

petitioner,  or  its  counsel  or  consultant. 

as  follows:  Timothy  D.  Martz.  187 

Brookmere  Drive,  Fairfield,  Connecticut 

06430,  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Montrose  H.  Tyree,  Mass  Media  Bureau. 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commissions  Notice  of 
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Proposed  Rule  Making.  MM  Docket  No. 
88-316.  adopted  June  1. 1988.  and 
released  July  8. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
international  Transcription  Service. 
(202)  857-3800. 2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  ar  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1208.  See  47  CFR  1.1204(b) 
for  rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper  Hling 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[PR  Doc.  88-15605  Filed  7-13-68:  6:45  am] 

■nXINQ  COOC  S712-0t-«l 


47  CFR  Part  73 

[MM  Docket  No.  88-31S,  RM-«30ei 

Radio  Broadcasting  Services; 
HawMviHe.  KY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
flled  by  iiarold  Wayne  Newton, 
proposing  to  allot  Channel  234A  to 
iiawesville,  Kentucky,  as  its  second 
local  FM  service,  at  coordinates  37-54- 
12  and  86-45-12. 

DATES:  Comments  must  be  filed  on  or 
before  August  26, 1988,  and  reply 
comments  on  or  before  September  12, 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 


as  follows:  Harold  Wayne  Newton.  P.O. 

Box  355.  Hawesville.  Kentucky  42348. 

(Petitioner). 

FOR  RMtTHER  INFORMATKMI  CONTACT 

Montrose  H.  Tyree.  Mass  Media  Bureau. 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-315,  adopted  June  1, 1988.  and 
released  July  5, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  19191  M  Street. 
NW..  Washimngton.  DC.  The  complete 
text  of  this  decision  maly  also  be 
purchased  from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street. 
NW.,  Suite  140,  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1208.  See  47  CFR  1.1204(b) 
for  rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Sieve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-15807  Filed  7-13-88:  8:45  am) 

■NXMQ  CODE  CriZ-OI-M 


47  CFR  Part  73 

(MM  Docket  No.  8S-320,  RM-S314] 

Radio  Broadcasting  Services; 
Russellville,  KY 

aqency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Target  Conununications  of 
Kentucky.  Inc.,  licensee  of  Station 
WBVR(FM).  Russellville,  Kentucky, 
which  seeks  to  downgrade  the  facilities 
for  Station  WBVR(rM)  by  substituting 
Channel  266C1  for  Channel  266C  at 


Russellville  and  modifying  its  Class  C 
license  accordingly.  Coordinates  for 
Channel  266C1  at  Russellville  are  36-50- 
40  and  86-55-11. 

dates:  Comments  must  be  filed  on  or 
before  August  29, 1988,  and  reply 
comments  on  or  before  September  13, 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  J.  Bodorff,  Fisher. 
Wayland,  Cooper  and  Leader,  1255 
Twenty-third  Avenue,  NW.,  Suite  800, 
Washington,  DC  20037-1125  (Attorney 
for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-320,  adopted  May  31, 1988.  and 
released  )uly  8. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  conunents.  See  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-15801  Filed  7-13-68:  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  88-311,  RM-62301 

Radio  Broadcasting  Services;  Richton, 


agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Richton 
Broadcasting  Company,  proposing  the 
allotment  of  FM  Channel  243A  to 
Richton.  Mississippi,  as  that 
community's  first  FM  broadcast  service. 
The  coordinates  used  for  this  proposal 
are  31-16-12  and  86-56-18. 
DATES:  Comments  must  be  filed  on  or 
before  August  26. 1988,  and  reply 
comments  on  or  before  September  12. 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  c/o  Miller  &  Fields,  P.C,  P.O. 
Box  33003,  Washington,  DC  20033. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-311,  adopted  May  25, 1988,  and 
released  July  5, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
.  See  47  CFR  1.1208.  See  47  CFR  1.1204(b) 
for  rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

Steve  Kamioer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  66-15809  Filed  7-13-68;  6:45  am] 

BILUNG  CODE  67t2-«1-M 


47  CFR  Part  73 

[MM  Docket  No.  88-313,  RM-6375) 

Radio  Broadcasting  Services;  Eagle 
River,  Wl 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Nicolet 
Broadcasting  Inc..  licensee  of  Station 
WRJO(FM).  Channel  232A,  Eagle  River, 
Wisconsin,  proposing  the  substitution  of 
Channel  233C2  for  Channel  232A  and 
modification  of  its  license  to  specify 
operation  on  Channel  233C2.  The 
proposal  could  provide  the  community 
with  its  first  wide  coverage  area  FM 
service.  A  site  restriction  of  18.9 
kilometers  (11.7  miles)  north  of  the 
community  is  required.  The  coordinates 
are  46-05-00  and  89-11-47. 
DATES:  Comments  must  be  filed  on  or 
before  August  26. 1988,  and  reply 
comments  on  or  before  September  12, 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:,  c/o  Mark  E.  Fields,  Esquire, 
Miller  &  Fields,  P.C,  P.O.  Box  33003, 
Washington,  DC  20033  (Counsel  for 
petitioner)  and  Nicolet  Broadcasting, 
Inc.,  Box  309,  Eagle  River,  WI  54521 
(petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-313,  adopted  May  25, 1988,  and 
released  July  5, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  fi-om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communication  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Doc.  88-15808  Filed  7-13-88:  8:45  am] 
BIUJNG  COOE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192, 193,  and  195 
[Docket  PS-102.  Notice  2] 

Control  of  Drug  Use  in  Natural  Gas, 
Liquefied  Natural  Gas  and  Hazardous 
Liquid  Pipeline  Operations 

agency:  Office  of  Pipeline  Safety  (OPS). 

RSPA.  DOT. 

action:  Notice  of  public  hearing. 

summary:  This  Notice  announces  the 
time  and  place  of  a  public  hearing  on 
proposed  rules  concerning  the  use  of 
prohibited  drugs  by  persons  engaged  in 
sensitive  safety  and  security-related 
functions  involving  pipeline  facilities. 

dates:  The  hearing  will  be  held  from 
9:00  a.m.  to  5K)0  p.m.  Auust  17. 1988. 
Persons  should  give  notice  of  their  intent 
to  make  oral  statements  by  August  12, 
1988. 

ADDRESS:  The  hearing  will  be  held  at  the 
Dallas/Fort  Worth  Airport  Marriott 
Hotel,  in  Irving,  Texas  (214)  929-8800. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  to  make  a  statement  should  be 
directed  to  Linda  Craver,  Office  of 
Pipeline  Safety,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  (202)  366-1640.  Questions 
concerning  the  subject  matter  of  the 
notice  should  be  directed  to  Cesar  De 
Leon  using  the  same  address  and 
telephone  number. 
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SUPPLEMENT ARV  INFORMATKWi:  RSPA 
recently  published  a  notice  of  proposed 
rulemking  regarding  the  use  of 
prohibited  drugs  by  persons  who 
perform  sensitive  safety  and  security- 
related  functions  involving  gas.  liquefied 
natural  gas.  or  hazardous  liquid  pipeline 
facilities  that  are  subject  to  the  safety 
standards  in  49  CFR  Part  192.  Part  193. 
or  Part  195  (53  FR  25892.  ]uly  8. 1988). 
The  proposed  rules  would  apply  to 
operators  of  these  pipeline  facilities 
(other  than  operators  of  master  meter 
systems). 

Under  the  proposed  rules,  each 
operator  would  have  to  establish  and 
conduct  a  written  drug  testing  plan 
covering  its  own  employees  and  those  of 
contractors.  Testing  would  be  conducted 
prior  to  employment,  after  an  accident, 
randomly,  and  based  on  reasonble 
cause.  Operators  also  would  be  required 
to  have  an  Employee  Assistance 
Program  to  provide  education  and 
training  about  drugs. 

RSPA  will  hold  a  public  hearing 
chaired  by  the  Administrator  of  RSPA, 
and  Co-chaired  by  the  Director  of  OPS 
on  the  proposed  rules  at  the  time  and 
place  stated  above  under  "DATE"  and 
"ADDRESS."  The  hearing  will  be  open  to 
the  public  subject  to  the  space  available. 
The  hearing  will  be  informal,  not  a 
judicial  or  evidentiary  type  of  hearing. 
Participants  will  not  be  permitted  to 
cross  examine  persons  presenting  oral 
statements,  although  the  hearing  officer 
or  RSPA  staff  may  ask  clarifying 
questions. 

Interested  persons  will  have  an 
opportunity  to  present  initial  oral 
statements  in  the  order  in  which 
requests  to  do  so  are  received.  The  time 
allowed  for  statements  will  be  at  the 
discretion  of  the  hearing  officer,  and  a 
speakers  roster  will  be  available  at  the 
hearing  room.  After  initial  oral 
statements  have  been  presented,  those 
who  wish  to  make  rebuttal  statements 
may,  if  time  permits,  be  given  an 
opportunity  to  do  so  in  the  same  order  in 
which  the  initial  statements  were  made. 
The  hearing  will  be  recorded  by  a  court 
reporter.  A  transcript  of  the  hearing  will 
be  included  in  the  docket  as  part  of  the 
record  of  this  rulemaking  proceeding. 
Persons  who  wish  to  purchase  a  copy  of 
the  transcript  should  contact  the  court 
reporter  directly.  Further  procedures  for 
conducting  the  hearing  will  be 
announced  by  the  hearing  officer  at  the 
beginning  of  the  hearing. 

Persons  who  wish  to  make  oral 
statements  at  the  hearing  should  notify 
the  person  whose  name  appears  above 
under  "FOR  FURTHER  INFORMATION 
CONTACT"  not  later  than  August  12. 
1988.  Later  requests  will  be  accepted 
only  if  the  statements  can  be  made 


during  the  allotted  hearing  time.  Please 
give  your  name  and  the  organization  you 
represent  if  any.  Indicate  the  amount  of 
time  that  is  requested  for  your  initial 
oral  statement.  Requests  for  more  than 
15  minutes  of  initial  speaking  time  must 
be  justified.  Requests  for  special  display 
equipment  will  not  be  granted. 

Persons  who  wish  to  submit  written 
statements  in  addition  to  their  oral 
presentation  may  do  so  at  the  hearing. 
At  least  twenty-five  copies  should  be 
available  for  distribution.  Persons  who 
wish  to  submit  written  statements 
without  participating  in  the  hearing  may 
do  so  by  sending  them  in  duplicate  to 
the  Dockets  Unit.  Room  8417.  Office  of 
Pipeline  Safety,  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation.  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Such  submissions  must  be 
received  before  the  close  of  the  period 
for  public  comment  on  the  proposed 
ruels,  September  8, 1988. 

(49  App.  U.S.C  1672. 1804.  and  2002: 49  CFR 
1.53) 

Issued  in  Washington.  DC  on  July  11, 198S. 
Richard  L.  Beam, 
Director.  Office  of  Pipeline  Safety. 
[FR  Doc  88-15843  Filed  7-13-88:  &45  am) 

MIXING  COOC  «t1fr4»4l 


DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Sta-Montti 
Extension  of  the  Propoeed  Rule  for 
Boerhavia  Mathlsiana  (Msthis 
Spiderimg) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule;  notice  of 

extension  of  proposed  rule  and  comment 

period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  extends  the  1-year  period  on  the 
proposed  rule  (52  FR  26033:  July  la  1987) 
for  Boerhavia  mathisiana  (Mathis 
spiderling)  for  6  additional  months  as 
provided  for  under  section  4(b)(8)(B)(i) 
of  the  Endangered  Species  Act  of  1973. 
as  amended.  Since  publishing  the 
proposed  rule  in  the  Federal  Regbter, 
additional  specimens  annotated  as 
Boerhavia  mathisiana  have  been  found 
at  the  herbarium  of  the  University  of 
Taxas  at  Austin.  These  specimens 
provide  eight  new  localities  for 
Boerhavia  mathisiana  and  extend  the 
species'  range  approximately  500 
kilometers  (310  miles)  south  into 


southern  Tamaulipas,  Mexico.  The 
extension  period  will  allow  time  to 
assess  the  status  of  the  Mexican 
populations  and  to  search  for  additional 
populations  in  southern  Texas  and 
northeastern  Mexico.  Comments  are 
solicited. 

DATES:  With  this  6-month  extension,  the 
new  deadline  for  the  final  rule  will  be 
January  10. 1969.  A  new  comment  period 
will  commence  with  the  publication  of 
this  notice  and  will  close  August  15. 
1988. 

ADDRESSES:  The  complete  Rle  for  this 
notice  is  available  for  inspection,  by 
appointment.  duriAg  aonnai  business 
hours  at  the  Endangered  Species  Office, 
U.S.  Fish  and  Wildlife  Service.  500  Gold 
Avenue  SW.,  Room  4000.  Albuquerque. 
New  Mexico  87103. 

FOR  FURTHER  INFORMATION  CONTACT 

Charies  McDonald.  Endangered  Species 
Botanist.  Region  2.  Office  of  Endangered 
Species.  500  Gold  Avenue.  SW., 
Albuquerque.  New  Mexico  67103  (505/ 
766-3972  or  FTS  474-3972). 

SUPPLEMENTARY  MFONMATION 
Background 

Boerhavia  mathisiana  (Mathis 
spiderling)  is  a  small  perennial  herb  in 
the  four  o'clock  family.  The  species  was 
proposed  for  listing  as  endangered  on 
July  m  1987.  (52  FR  26033).  At  that  time 
the  species  was  known  from  caliche 
outcrops  at  only  bvo  hicalities,  these  in 
San  Patricio  and  Live  Oak  Counties. 
Texas, 

In  a  comment  on  the  proposal,  Ms. 
Jackie  M.  Poole  of  the  Texas  Natural 
Heritage  Program  indicated  that 
specimens  of  Boerhavia  mathisiana 
from  Tamaulipas,  Mexico,  are  present  in 
the  herbarium  of  the  University  of  Texas 
at  Austin.  The  specimens,  collected 
between  1947  and  1962  were  mostly 
identified  originally  only  as  Boerhavia. 
Six  specimens  were  annotated  as 
Boerhavia  mathisiana  in  January  1986, 
by  Dr.  Richard  Spellenberg  of  New 
Mexico  State  University  during  his 
study  of  the  Nydaginaceaa  {/•«-  o'clock 
family)  for  the  Chihuahuan  Desert  flora. 
Two  additional  specimens  were 
annotated  as  Boerhavia  mathisiana  by 
Poole  during  her  inspection  of  the  other 
material.  The  spaeHNaswo*  all 
collected  within  a  125  kilometer  (78 
miles)  radius  of  Ciudad  Victoria  in 
southern  Tamaulipas.  These  localities 
are  approximately  500  kilometers  (310 
miles)  disjunct  from  the  two  localities  In 
Texas.  In  addition,  (he  specimen  labels 
indicate  the  Mexican  plants  occurred  on 
substrates  other  than  caliche. 

In  light  of  this  information,  more  time 
is  needed  to  locate  and  assess  the  status 
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oi  Boerhavia  mathisiana  in  southern 
Tamaulipas.  Additional  searches  are 
also  needed  to  determine  if  other 
populations  occur  in  previously 
unsearched  habitat  in  southern  Texas 
and  northeastern  Mexico.  Therefore,  the 
Service  under  section  4(b)(6)(B)(i) 
extends  for  6  months  the  1-year  deadline 
on  Boerhavia  mathisiana.  Future  actions 
on  the  proposed  listing  of  this  species 
depend  on  the  results  of  the  additional 
studies.  After  a  thorough  analysis  of  the 
data,  the  service  will  decide  either  to 
continue  with  the  final  listing  of  the 
species  or  to  withdraw  the  proposal  for 
Boerhavia  mathisiana  as  provided 
under  section  4(b)(6)(B)(ii)  of  the 
Endangered  Species  Act  of  1973,  as 
amended. 

Author 

The  primary  author  of  this  notice  is 
Charles  B.  McDonald,  Endangered 
Species  Botanist,  Region  2,  Office  of 
Endangered  Species.  500  Gold  Avenue, 
SW.,  Albuquerque.  New  Mexico  87103 
(505/766-3972  or  FTS  474-3972). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended,  (16  U.S.C.  1531  et  seq.\  Pub.  L 
93-205,  87  Stat.  884;  Pub.  L  94-359,  90 
Stat.  911;  Pub.  L.  95-632,  92  Stat.  3751; 
Pub.  L.  96-159, 93  Stat.  1225;  Pub.  L.  97- 
304.  96  Stat.  1411). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Dated:  July  6. 1988. 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  88-15845  Filed  7-13-88: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

Northest  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

SUMMARY:  The  new  England  Fishery 
Management  Council  (Council)  will  hold 
a  series  of  public  hearings  and  provide  a 
comment  period  to  solicit  public  imput 
regarding  proposed  measures  to  be 
included  in  Amendment  2  to  the 


Northeast  Multispecies  Fishery 
Management  Man  (FMP).  Individuals 
and  organizations  may  comment  in 
writing  to  the  Council  if  they  are  unable 
to  attend  the  hearings. 
DATES:  The  public  comment  period  will 
close  July  29. 1988.  See  "SUPPLEMENTARY 
INFORMATION"  for  dates,  times,  and 
locations  of  the  hearings. 
ADDRESS:  Written  comments  should  be 
sent  to  Chairman.  New  England  Fishery 
Management  Council,  Suntaug  Office 
Park,  5  Broadway  (Route  1),  Saugus.  MA 
01906. 

FOR  FURTHER  INFORMATION  CONTACT 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  671-231-0422. 
SUPPLEMENTARY  INFORMATION:  The 
Council  seeks  imput  from  the  public  on 
the  following  proposals  scheduled  for 
possible  inclusion  in  Amendment  2  to 
the  FMP.  (1)  Increases  in  the  minimum 
sizes  of  four  regulated  species;  Atlantic 
cod,  from  19  to  21  inches;  yellowtail 
flounder,  from  12  to  13  inches;  winter 
flounder,  from  11  to  12  inches;  and 
American  plaice,  from  12  to  14  inches. 
(2)  The  establishment  of  a  9-inch 
minimum  size  for  redfish.  (3)  The 
application  of  uniform  minimum  fish 
sizes  to  both  commercial  and 
recreational  fishermen,  where  minimum 
sizes  of  some  regulated  species 
currently  do  not  apply  to  the 
recreational  sector.  (4)  Indefinite 
postponement  of  the  schedule  increase 
in  mesh  size  from  5V^  to  6  inches  in  the 
Georges  Bank  portion  of  the  regulated 
mesh  area.  Nets  on  all  vessels  operating 
anywhere  in  the  regulated  mesh  area 
must  contain  at  least  5V2  inch  mesh 
throughout  the  net  by  October  1. 1989. 
(5)  All  vesssels  operating  in  the 
regulated  mesh  area  may  have  no  mesh 
on  board  smaller  than  5>/^  inches.  (6)  An 
annual  extension  of  the  S'/a  inch  mesh 
requirement  to  the  Nantucket  Shoals 
area  (December  31  through  March  31)  in 
order  to  protect  juvenile  cod  in  the 
winter  fishery  in  that  area.  (7)  Denial  of 
exempted  fisheries  permits  by  the 
Director,  northeast  Region,  to 
participants  in  the  Exempted  Fisheries 
Program  who  have  not  complied  with 
reporting  requirements.  (8) 
Establishment  of  a  trip  bycatch  limit  of 
25  percent  regulated  species  weight  for 
vessels  operating  in  the  Exempted 
Fisheries  Program.  (9)  A  prohibition  on 
trawl  vessels  entering  into  or  transiting 
haddock  spawning  Area  II  during  the 
period  of  seasonal  closure. 

For  information  gathering  purposes, 
the  Council  is  also  seeking  comments  on 
several  other  measures  that  will  not  be 
included  in  Amendment  2.  (a)  A 
prohibition  on  landing  regulated  species 


that  have  been  filleted  as  sea.  (b) 
Additional  flexibility  in  timing  the 
winter/spring  Exempted  Fisheries  for 
whiting  and  shrimp,  (c)  The 
implementation  of  a  flexible  area  action 
system  to  allow  the  Director,  Northeast 
Region,  with  the  agreement  of  the 
Council,  to  quickly  close  areas 
containing  concentrations  of  juveniles  of 
the  regulated  species  on  an  emergency 
basis.  A  summary  document  will  be 
made  available  in  advance  and  also 
distributed  at  the  hearings. 

The  dates,  times,  and  locations  of  the 
public  hearings  are  as  follows: 

July  18. 1988 
7:30  p.m..  Holday  Inn  Route  25, 

Riverbed.  Long  Island.  New  York. 
7:00  p.m..  Rockland  District  High 

School,  400  Broadway,  Rockland, 

Maine. 
July  19, 1988 
7:00  p.m.,  Massachusetts  Maritime 

Academy,  Academy  Drive, 

Bussards  Bay,  Massachusetts. 
7:00  p.m..  Holiday  Inn  By  The  Bay.  88 

Spring  Street.  Portland.  Maine. 
July  20. 1988 
7:00  p.m.,  Dutch  Inn,  Great  Island 

Road,  Galilee,  Rhode  Island. 
7:00  p.m..  Fuller  School.  Blackburn 

Circle.  Gloucester.  Massachusetts. 

Dated:  July  8. 1988. 
Richard  H.  Schaefer, 

Director  of  Off  ice  of  Fisheries  Conservation 

and  Management.  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-15849  Filed  7-13-88;  8:45  am] 

BILUNC  CODE  3S10-22-M 


50  CFR  Part  662 
[Docket  No.  80737-8137] 
Northern  Anchovy  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

action:  Notice  of  preliminary 
determination. 

SUMMARY:  NOAA  announces  the 
estimated  spawning  biomass  and 
preliminary  determination  of  harvest 
quotas  for  the  northern  anchovy  fishery 
in  the  exclusive  economic  zone  (EEZ)  for 
the  1988-1989  fishing  season.  The 
harvest  quotas  have  been  determined  by 
application  of  the  formulas  in  the 
Northern  Anchovy  Fishery  Management 
Plan  (FMP)  and  its  implementing 
regulations.  Those  regulations  require 
this  announcement  to  be  made  on  or 
about  July  1  each  year.  This  action 
provides  data  and  requests  comments 
for  NOAA's  determination  of  the  final 
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specifications  for  the  198&-1989  fishing 
year. 

DATE:  Comments  must  be  received  on  or 
before  July  31, 1988. 

ADDRESS:  Comments  should  be 
addressed  to  E.C.  FuUerton,  Director. 
Southwest  Region,  NMFS.  300  South 
Ferry  Street,  Terminal  Island.  CA  90731. 

In  consultation  with  the  California 
Department  of  Fish  and  Game  and  the 
NMFS  Southwest  Fisheries  Center,  the 
Director  of  the  Southwest  Region  has 
made  a  preliminary  determination  that 
the  spawning  biomass  of  the  central 
subpopulation  of  northern  anchovy 
[Engraulis  mordax)  is  estimated  to  be 
950,000  metric  tons  (mt).  The  biomass 
estimate  is  derived  from,  and  is 
equivalent  to,  the  Egg  Production 
Method  measurement,  but  is  based  on 
the  Stock  Synthesis  Model.  The  Regional 
Director  has  made  the  following 
preliminary  determinations  for  the  1988- 
1989  fishing  season,  applying  the 
formulas  in  the  FMP  and  in  §  662.20  of 
the  implementing  rules  to  calculate  the 
harvest  quotas  and  expected  processing 
levels: 

1.  The  total  U.S.  harvest  quota  or 
optimum  yield  (OY)  of  northern  anchovy 
is  144,900  mt  plus  an  unspecified  amount 
for  use  as  live  bait. 


2.  The  total  U.S.  harvest  quota  for 
reduction  purposes  is  140.000  mt. 

a.  Of  the  total  reduction  harvest 
quota,  9.072  mt  is  reserved  for  the 
reduction  fishery  in  subarea  A  (north  of 
Pt.  Buchon). 

b.  The  reduction  quota  for  subarea  B 
(south  of  Pt.  Buchon)  is  130,928  mt. 

3.  The  U.S.  harvest  allocation  for  non- 
reduction  fishing  (i.e.,  fishing  for 
anchovy  for  use  as  dead  bait  and  direct 
human  consumption)  is  4,900  mt. 
However,  non-reduction  Hshing  is  not 
limited  until  the  total  catch  in  both  the 
reduction  and  non-reduction  Hsheries 
reaches  the  total  harvest  quota  of 
144.900  mt. 

4.  There  is  no  U.S.  harvest  limit  for  the 
live  bait  fishery. 

5.  The  domestic  annual  processing 
(DAP)  capacity  for  the  reduction  and 
non-reduction  industry  is  1,621  mt. 

6.  The  amount  allocated  to  joint 
venture  processing  (JVP)  is  zero  because 
there  is  no  history  of.  nor  are  there 
applications  for,  joint  ventures. 

7.  The  domestic  annual  harvest  (DAM) 
capacity,  the  sum  of  DAP  and  JVP,  is 
1,621  mt. 

8.  The  total  allowable  level  of  foreign 
fishing  (TALFF)  is  80,903  mt.  The  FMP 
states  that  the  TALFF  in  the  U.S.  EEZ 
will  be  based  on  the  U.S.  portion  of  the 
OY  minus  the  DAH  and  minus  that 
amount  of  expected  harvest  in  the 


Mexican  fishery  zone  which  is  in  excess 
of  that  allocated  by  the  FMP.  Tlie  excess 
Mexican  harvest  in  1988-1989  is 
expected  to  be  62,376  mt.  Applying  the 
formula  in  the  FMP  results  in  the 
following:  (TALFF  =  (144,900  mt  - 
1,621  mt)  -  (62.376  mt)|. 

A  summary  of  the  information  on 
which  this  preliminary  determination  is 
based  has  been  provided  to  the  Pacific 
Fishery  Management  Council. 
Consultations  with  the  Council  will 
continue  through  July.  In  addition,  the 
Regional  Director  will  consider,  until 
July  31.  any  evidence  received  from 
domestic  land-based  processors  that  the 
preliminary  DAP  should  be  modified.  A 
final  determination  will  be  announced 
on  or  about  August  1, 1988. 

Classification 

This  action  is  authorized  by  50  CFR 
Part  662  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Fart  662 

Fisheries. 

Autiiority:  16  U.S.C.  1801  el  seq. 

Dated:  ]uly  11. 198& 
lames  E.  Douglas.  )r.. 
Deputy  Assistant  Administrator  For 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  88-15906  Filed  7-11-88;  5:07  pm| 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Regulation  Public 
Meeting 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463),  notice  is  hereby  given  of  a  meeting 
of  the  Committee  on  Regulation  of  the 
Administrative  Conference  of  the  United 
States.  The  committee  will  meet  to 
discuss  the  draft  recommendation 
dealing  with  "Federal  Agency 
Valuations  of  Human  Life." 

DATE:  Tuesday,  July  19  at  2:00  p.m. 

Location:  Steptoe  and  Johnson.  4th 
Floor  Conference  Room.  1330 
Connecticut  Avenue.  NW..  Washington, 
DC. 

Public  Participation:  Attendance  at 
the  committee  meeting  is  open  to  the 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  in  advance  of  the  meeting.  The 
committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  a  committee  before, 
during,  or  after  a  meeting.  Minutes  of  the 
meeting  will  be  available  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sara  Gordon,  Staff  Attorney,  Office  of 
the  Chairman.  Administrative 
Conference  of  the  United  States.  2120  L 
Street,  NW.,  Suite  500.  Washington.  DC 
20037.  Telephone:  (202)  254-7020. 

Jeffrey  S.  L^ibbera, 
Research  Director.  - 
July  8. 1988. 

|FR  Doc.  88-15755  Filed  7-13-88;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

Proposed  Determinations  With  Regard 
to  the  1989  Upland  Cotton  Program 

agency:  Commodity  Credit  Corporation. 

USDA. 

action:  Notice  of  proposed 

determinations. 

summary:  The  Secretary  of  Agriculture 
proposes  to  make  the  following 
determinations  with  respect  to  the  1989 
crop  of  upland  cotton:  (a)  Whether  Plan 
A  or  Plan  B  should  be  implemented  and 
the  loan  repayment  level  under  the 
chosen  Plan;  (b)  whether  first  handler 
certificates  should  be  issued  and.  if  so, 
what  restrictions  should  be  placed  on 
the  use  of  such  certificates;  (c)  whether 
loan  deficiency  payments  should  be 
made  available  and,  if  so,  whether  such 
payments  should  be  made  available  in 
cash  only  or  in  cash  and  commodity 
certificates;  (d)  the  percentage  reduction 
under  the  acreage  reduction  program 
(ARP);  (e)  whether  an  optional  land 
diversion  program  should  be  established 
and,  if  so,  the  percentage  of  diversion 
required  under  such  a  program;  (f) 
whether  a  seed  cotton  recourse  loan 
program  should  be  implemented  and,  if 
so,  the  appropriate  loan  level  and  the 
method  of  adjustment  to  a  lint  basis; 
and  (g)  other  related  determinations. 
These  determinations  are  to  be  made  in 
accordance  with  the  Agricultural  Act  of 
1949,  as  amended  (the  "1949  Act"),  and 
the  Commodity  Credit  Corporation 
(CCC)  Charter  Act,  as  amended. 
date:  Comments  must  be  received  on  or 
before  September  12. 1988  in  order  to  be 
assured  of  consideration. 
ADDRESS:  Dr.  Orval  Kerchner,  Acting 
Director,  Commodity  Analysis  Division, 
USDA-ASCS,  Room  3741,  South 
Building,  P.O.  Box  2415,  Washington,  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  V.  Cunningham,  Leader,  Fibers 
Group.  Commodity  Analysis  Divsion, 
USDA-ASCS,  Room  3741  South 
Building,  P.O.  Box  2415,  Washington,  DC 
20013  or  call  (202)  447-7954.  The 
Preliminary  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  proposed  determination 
and  the  impact  of  implementing  each 
option  is  available  on  request  from  the 
above-named  individual. 
SUPPlfMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 


procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "major."  It  has 
been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

The  titles  and  numbers  of  the  Federal 
assistance  programs,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  notice  applies 
are: 


Titles 


Commodity  Loans  and  Purchases.. 
Cotton  Production  Stabilization 


Num- 
bers 


10.051 
10.052 


It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

It  has  been  determined  by 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

On  April  19, 1988  (FR  Vol.  53  No.  75)  a 
notice  of  proposed  determinations  was 
published  which  set  forth  provisions 
common  to  the  1989  feed  grains,  wheat, 
upland  cotton,  extra  long  staple  (ELS) 
cotton,  and  rice  pi  ice  support  and 
production  adjustment  programs. 

The  comments  received  with  respect 
to  such  notice  and  this  notice  of 
proposed  determination  which  is 
applicable  only  to  the  1989  crop  of 
upland  cotton  will  be  reviewed  in 
determining  the  provisions  of  the  1989 
Upland  Cotton  Program.  Comments 
must  be  received  by  September  12. 1988, 
in  order  to  be  assured  of  consideration. 

Accordingly,  the  following  program 
determinations  are  proposed  to  be  made 
by  the  Secretary  with  respect  to  the  1989 
crop  of  upland  cotton. 
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a.  Plan  A/Plan  B  and  Loan 
Repayment  Level.  Section  103A(a)(5)  of 
the  1949  Act  provides  that  if  the 
Secretary  determines  that  the  prevailing 
worid  market  price  for  upland  cotton 
(adjusted  to  the  United  States  quality 
and  location)  is  below  the  loan  level 
determined  under  section  103A(a)  (1) 
and  (2),  then,  in  order  to  make  United 
States  upland  cotton  competitive  in 
world  markets,  the  Secretary  shall 
implement  the  provisions  of  Plan  A  or 
Plan  B. 

If  the  Secretary  elects  to  implement 
Plan  A,  the  Secretary  shall  permit  a 
producer  to  repay  a  loan  made  for  the 
1989  crop  at  a  level  determined  and 
announced  by  the  Secretary  at  the  same 
time  the  Secretary  announces  the  1989 
loan  level.  Such  repayment  level  for  the 
1989  crop  shall  not  be  less  than  80 
percent  of  the  1989  loan  level.  Such 
repayment  level,  once  announced  for  the 
crop,  shall  not  thereafter  be  changed. 

Siection  103A(a)(5)  further  provides 
that  if  the  Secretary  elects  to  implement 
Plan  B,  the  Secretary  shall  permit  a 
producer  to  repay  a  loan  made  for  the 
1989  crop  at  the  lesser  of  (1)  the  1989 
loan  level;  or  (2)  the  prevailing  world 
market  price  for  upland  cotton  (adjusted 
to  United  States  quality  and  location), 
as  determined  by  the  Secretary.  Section 
103A(a)(5]  further  provides  that  for  the 
1989  crop  of  upland  cotton,  if  the 
prevailing  world  market  price  for  cotton 
(adjusted  to  United  States  quality  and 
location)  as  determined  by  the 
Secretary,  is  less  than  80  percent  of  the 
1989  loan  level,  the  Secretary  may 
permit  a  producer  to  repay  the  1989  loan 
at  such  a  level  (not  in  excess  of  80 
percent  of  the  1989  loan  level]  as  the 
Secretary  determines  will  (1)  minimize 
potential  loan  forfeitures:  (2)  minimize 
the  accumulation  of  cotton  stocks  by  the 
Federal  Government;  (3)  minimize  the 
cost  incurred  by  the  Federal 
Government  in  storing  cotton;  and  (4) 
allow  cotton  produced  in  the  United 
States  to  be  marketed  freely  and 
competitively,  both  domestically  and 
internationally. 

Comments  are  requested  on  whether 
Plan  A  or  Plan  B  should  be  implemented 
and  the  level  of  the  loan  repayment  rate. 

b.  First  Handler  Certificates.  Section 
103A(a)(5)(D]  of  the  1949  Act  provides 
for  the  Secretary  to  make  payments  to 
flrst  handlers  in  the  form  of  negotiable 
marketing  certificates  if  the  Secretary 
determines  that  a  loan  program  carried 
out  in  accordance  with  Plan  A  or  Plun  B 
fails  to  make  upland  cotton  fully 
competitive  in  world  markets  and  that 
the  prevailing  world  market  price  of 
upland  cotton  (adjusted  to  United  States 
quality  and  location)  is  below  the 
current  loan  repayment  rate.  CCC  may 


assist  any  person  receiving  such 
negotiable  marketing  certiHcates  in  the 
redemption  of  such  certificates  for  cash, 
or  marketing  or  exchange  of  such 
certificates  for  upland  cotton  owned  by 
CCC  or  (if  the  Secretary  and  the  person 
agree)  other  agricultural  commodities  or 
the  products  thereof  owned  by  the  CCC 
at  such  times,  in  such  manner,  and  at 
such  price  levels  as  the  Secretary 
determines  will  best  effectuate  the 
purposes  of  the  first  handler  program. 

Comments  are  requested  with  respect 
to  (1)  whether  first  handler  certificates 
should  be  issued,  (2)  what  restrictions 
should  be  placed  on  the  use  of  such 
certificates. 

c.  Loan  Deficiency  Payments.  Section 
103A(b)(l)-(5)  of  the  1949  Act  provides 
that,  for  the  1969  crop  of  upland  cotton, 
the  Secretary  may  make  payments 
available  to  producers  who,  although 
eligible  to  obtain  a  loan,  agree  to  forgo 
obtaining  such  loan  in  return  for  such 
payments.  Pursuant  to  that  section, 
payments  shall  be  computed  by 
multiplying  (1)  the  loan  payment  rate,  by 
(2)  the  quantity  of  upland  cotton  the 
producer  is  eligible  to  place  under  loan. 
The  section  provides  that  the  loan 
payment  rate  shall  be  the  amount  by 
which  the  loan  level  exceeds  the  loan 
repayment  rate  and  that  the  quantity  of 
upland  cotton  eligible  to  be  placed 
under  loan  may  not  exceed  the  product 
obtained  by  multiplying  the  individual 
farm  program  acreage  for  the  crop  by 
the  farm  program  payment  yield 
established  for  the  farm.  Section  103A(b) 
further  provides  that  the  Secretary  may 
make  up  to  one-half  the  amount  of  such 
payment  in  the  form  of  negotiable 
marketing  certificates. 

Comments  are  requested  on  whether 
loan  deficiency  payments  should  be 
made  available  and,  if  so,  the 
percentage  of  each  loan  deficiency 
payment  to  be  made  available  in  the 
form  of  negotiable  marketing 
certificates. 

d.  Acreage  Reduction  Program. 
Section  103A(f)  of  the  1949  Act  provides 
that,  with  respect  to  the  1989  crop  of 
upland  cotton,  if  the  Secretary 
determines  the  total  supply  of  upland 
cotton,  in  the  absence  of  an  acreage 
reduction  program  (ARP).  will  be 
excessive  taking  into  account  the  need 
for  an  adequate  carryover  to  maintain 
reasonable  and  stable  supplies  and 
prices  and  to  meet  a  national 
emergency,  the  Secretary  may  provide 
for  an  acreage  reduction  program. 

If  the  Secretary  elects  to  put  an  ARP 
into  effect  for  1989,  the  Secretary  shall 
announce  the  program  not  later  than 
November  1, 1988.  The  Secretary  shall, 
to  the  maximum  extent  practicable, 
carry  out  an  ARP  for  the  1989  crop  of 


upland  cotton  in  a  manner  that  will 
result  in  a  carryover  of  4  million  bales  of 
upland  cotton. 

If  an  upland  cotton  ARP  is  announced, 
such  reduction  shall  be  achieved  by 
applying  a  uniform  percentage  reduction 
(not  to  exceed  25  percent)  to  the  upland 
cotton  crop  acreage  base  for  the  crop  for 
each  upland  cotton-producing  farm. 
Producers  who  knowingly  produce 
upland  cotton  in  excess  of  the  permitted 
upland  cotton  acreage  for  the  farm  shall 
be  ineligible  for  loans  and  payments 
with  respect  to  that  farm.  Acreage  on 
the  farm  to  be  devoted  to  conservation 
uses  shall  be  determined  by  dividing  (1) 
the  product  obtained  by  multiplying  the 
number  of  acres  required  to  be 
withdrawn  from  the  production  of 
upland  cotton  times  the  number  of  acres 
planted  to  upland  cotton,  by  (2)  the 
number  of  acres  authorized  to  be 
planted  to  such  commodity  under  the 
limitation  established  by  the  Secretary. 
This  acreage  is  referred  to  as  "reduced 
acreage." 

Comments  are  requested  on  whether 
an  ARP  should  be  implemented  and.  if 
so,  the  appropriate  percentage  level  of 
such  limitation. 

e.  Land  Diversion  Program.  Section 
103A(n(4)(A)  of  the  1949  Act  provides 
that  the  Secretary  may  make  land 
diversion  payments  to  producers  of 
upland  cotton,  whether  or  not  an  ARP  is 
in  effect,  if  the  Secretary  determines  that 
such  land  diversion  payments  are 
necessary  to  assist  in  adjusting  the  total 
national  acreage  of  upland  cotton  to 
desirable  goals.  Such  land  diversion 
payments  shall  be  made  to  producers 
who,  to  the  extent  prescribed  by  the 
Secretary,  devote  to  approved 
conservation  uses  an  acreage  of 
cropland  on  the  farm  in  accordance  with 
land  diversion  contracts  entered  into 
with  the  Secretary. 

The  amounts  payable  to  producers 
under  land  diversion  contracts  may  be 
determined  through  the  submission  of 
bids  for  such  contracts  by  producers  in 
such  manner  as  the  Secretary  may 
prescribe  or  through  such  other  means 
as  the  Secretary  determines  appropriate. 
In  determining  the  acceptability  of 
contract  offers,  the  Secretary  shall  take 
into  consideration  the  extent  of  the 
diversion  to  be  undertaken  by  the 
producers  and  the  productivity  of  the 
acreage  diverted.  The  Secretary  shall 
limit  the  total  acreage  to  be  diverted 
under  agreements  in  any  county  or  local 
community  so  as  not  to  affect  adversely 
the  economy  of  the  county  or  local 
community. 

Any  additional  acreage  reduction 
(beyond  the  ARP)  under  a  land 
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diversion  program  would  be  at  a 
producer's  option. 

Comments  are  requested  with  respect 
to  the  need  for  an  optional  land 
diversion  program  as  well  as  the 
provisions  of  such  program. 

f.  Loan  Level  for  Seed  Cotton. 

'  Consideration  is  being  given  as  to 
whether  recourse  loans  should  be  made 
available  to  producers  of  seed  cotton  for 
the  1989  crop  pursuant  to  the  authority 
of  the  Charter  Act  and,  if  so,  the  level  at 
which  such  loans  should  be  made 
available  for  seed  cotton  under  the  1989 
program. 

Comments  are  requested  on  whether  a 
seed  cotton  recourse  loan  program 
should  be  implemented  and,  if  so,  the 
appropriate  loan  level  for  seed  cotton 
and  the  method  of  adjustment  to  a  lint 
basis  for  the  purpose  of  determining  the 
seed  cotton  loan  value. 

g.  Other  Related  Provisions.  A 
number  of  other  determinations  must  be 
made  in  order  to  carry  out  the  upland 
cotton  loan  program  such  as:  (1) 
Premiums  and  discounts  for  grades, 
staples,  and  other  qualities:  (2) 
establishment  of  base  loan  rates  by 
warehouse  location;  and  (3)  such  other 
provisions  as  may  be  necessary  to  carry 
out  the  program. 

Consideration  will  be  given  to  any 
data,  views  and  recommendations  that 
may  be  received  relating  to  these  issues. 

Autliority:  Sees.  103A.  and  107E,  of  the 
Agricultural  Act  of  1949,  as  amended;  99  Stat. 
1407.  as  amended,  and  1448  (7  U.S.C.  1444-1, 
and  1445l>-4);  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act.  as  amended; 
62  Stat.  1070,  as  amended,  1072  (15  U.S.C. 
714b  and  714c). 

Signed  at  Washington.  DC.  on  July  7, 1988. 
Milt  Hertz, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 
[FR  Doc.  88-15873  Filed  7-13-88:  8:45  am] 
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Forest  Service 

Liind  and  Resource  Management 
Planning;  San  Juan,  Grand  Mesa, 
Uncompaghre,  and  Gunnison  National 
Forests 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  interpretation  of  appeal 
decision. 

summary:  On  July  31, 1985,  the  Deputy 
Assistant  Secretary  for  Natural 
Resources  and  Environment  rendered  a 
decision  upon  review  of  a  decision  by 
the  Chief  of  the  Forest  Service  of  the 
Land  and  Resource  Management  Plans 
for  the  San  Juan,  Grand  Mesa, 
Uncompaghre,  and  Gunnison  National 


Forests.  The  decision  was  reviewed 
pursuant  to  the  administrative  appeal 
regulations  governing  decisions  of 
Forest  Service  officers  at  36  CFR  211.18. 
In  response  to  queries  from  Forest 
Service  field  officers,  the  Deputy  Chief 
for  the  National  Forest  System  issued  a 
letter  to  all  Regional  Foresters,  dated 
June  23, 1988,  addressing  the  extent  to 
which  the  Deputy  Assistant  Secretary's 
decision  is  applicable  to  other  forest 
plans.  The  text  of  that  letter  is  set  out  at 
the  end  of  this  notice. 
EFFECTIVE  DATE:  The  interpretation  of 
the  Deputy  Assistant  Secretary's 
decision  was  effective  on  June  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  matter  should  be 
addressed  to  Everett  Towle,  Director, 
Land  Management  Planning  Staff,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090,  (202)  447- 
6697. 

Date:  ]uly  8, 1988. 
Mark  A.  Riemera, 
Acting  Chief  Forest  Service. 

Date:  )une  23. 1988. 

Reply  to:  1920;  1570 

Subject:  Secretary  of  Agriculture's 

decision  on  the  appeals  of  the  Forest 

Plans  for  the  San  Juan  and  Grand 

Mesa,  Uncompahgre,  and  Gunnison 

National  Forests 
To:  Regional  Foresters 

The  Washington  Office  has  received 
questions  from  field  units  regarding  the 
implications  of  the  Secretary  of 
Agriculture's  July  31. 1985.  decision  on 
the  appeals  of  the  Forest  Plans  for  the 
San  Juan  and  Grand  Mesa, 
Uncompahgre,  and  Gunnison  (GMUG) 
National  Forests.  The  most  common 
question  is  whether  the  Secretary's 
decision  in  these  two  appeals  is  also 
applicable  to  other  National  Forests. 

The  Secretary's  decision  found  that 
the  Regional  Forester  had  not 
adequately  explained  his  reasons  for 
approving  the  San  Juan  and  GMUG 
Forest  Plans.  It  found  that  the  Record  of 
Decision  in  each  case  should  have 
addressed  three  concerns:  the  rationale 
for  the  proposed  vegetation  management 
program,  efforts  to  cut  costs  and  raise 
revenues  in  the  timber  management 
program,  and  the  circumstances  under 
which  timber  sale  levels  would  be 
increased  during  the  planning  period. 

This  decision  was  an  interpretation  of 
existing  law,  regulation,  and  policy 
rather  than  an  attempt  to  create  new 
policy  for  Forest  planning.  It  applied 
existing  policy  to  the  specific  factual 
situations  of  these  two  National  Forests. 
Consequently,  other  National  Forests 
with  the  same  factual  situations  are 
subject  to  the  same  conclusions. 


In  addition,  the  Secretary's  decision 
contains  interpretations  of  existing  law, 
regulation,  and  policy  that  have  general 
application,  particularly  with  respect  to 
the  role  of  economics  in  National  Forest 
planning. 

The  balance  of  this  letter  provides 
some  additional  information  on  the 
rationale  for  the  Secretary's  decision 
and  its  implications  for  other  National 
Forests.  However,  it  is  important  that 
the  decision  be  read  in  its  entirety  so 
that  the  context  be  understood.  A  copy 
is  enclosed. 

Background 

The  two  appeals  were  brought  by  a 
coalition  of  environmental  groups  led  by 
the  Natural  Resources  Defense  Council. 
They  raised  a  number  of  issues,  the 
most  prominent  of  which  included 
timber  land  suitability,  timber  harvest 
levels,  and  the  environmental  effects  of 
timber  management.  The  Chiefs 
decisions  on  the  appeals  affirmed  the 
Regional  Forester  on  most  issues  but 
remanded  the  Plans  and  their  EIS's  with 
the  instruction  that  additional 
information  be  added  to  the  record  on 
timber  demand,  timber  land  suitability, 
and  timber  sale  scheduling. 

The  Secretary  of  Agriculture 
subsequently  chose  to  review  the  Chiefs 
decisions.  The  Secretary's  decision, 
which  was  signed  by  Deputy  Assistant 
Secretary  Douglas  W.  MacCleery,  found 
that  the  Regional  Forester  had  not 
adequately  explained  his  reasons  for 
concluding  that  the  alternative  selected 
for  each  Plan  maximized  net  public 
benefits.  The  decision  emphasized  the 
role  of  the  Record  of  Decision  in 
providing  this  explanation  but 
recognized  that  some  additional 
analysis  might  be  required  in  order  to 
support  the  conclusions  that  were 
reached.  As  Deputy  Assistant  Secretary 
MacCleery  stated  in  a  letter  of 
clarification  on  September  11, 1985: 

My  principal  concern  is  that  information 
clearly  relevant  to  making  the  decision  on  the 
allowable  sale  quantity  l>e  brought  forward 
and  made  a  part  of  the  public  record. 
Additional  analysis  may  or  may  not  he 
necessary.  If  it  is.  consideration  should  he 
given  to  the  costs  of  carrying  it  out  in  the  light 
of  the  resource  values  involved. 

In  acting  on  the  remand,  the  Regional 
Forester  decided  that  the  San  Juan  and 
GMUG  would  carry  out  some  additional 
analysis  to  address  some  concerns 
identified  in  the  Secretary's  decision 
and  to  improve  the  overall  quality  of  the 
Plans. 

Rationale  for  the  Secretary's  Decision 

The  Secretary's  decision  letter 
reviews  the  statutory  and  regulatory 
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basis  for  Forest  planning,  as  well  as  the 
Secretary's  October  11, 1983,  paper  on 
'The  Role  of  Economic  Analysis  in 
National  Forest  Land  Management 
Planning  and  Decisionmaking."  to 
identify  the  key  principles  that  are 
pertinent  to  these  appeals.  As  a  general 
principle,  the  decision  letter  states  that: 

*  *  *  applicable  regulations,  policy,  and 
planning  procedural  guidelines  impose  an 
obligation  on  the  Forest  Service  to  explain 
the  economic  implications  of  the  planning 
alternatives  it  evaluates  *  *  *  [and]  to  utilize 
economic  considerations  not  just  in  the 
evaluation  of  its  planning  alternatives,  but  in 
the  development  and  formulation  of  these 
alternatives  as  well  (p  5-€). 

Within  this  general  principle,  the 
decision  letter  identifies  a  more  specific 
one: 

A  particularly  strong  obligation  is  imposed 
on  the  Forest  Service  to  explain  the 
economic,  social  and  environmental  tradeoffs 
which  are  likely  to  occur  when  resource 
objectives  or  responses  to  public  issues  are 
proposed  which  would  reduce  economic 
efficiency  (reduced  present  net  value)  (p  6). 

And  even  more  specifically: 

Where,  as  is  the  situation  on  the  San  Juan 
and  GMUG,  the  selected  alternative 
authorizes  an  expansion  of  timber  sales,  and 
projections  are  for  costs  to  exceed  revenues 
for  the  entire  planning  horizon,  a 
considerably  greater  burden  is  imposed  on 
the  Forest  Service  to  provide  even  greater 
detail  as  on  the  rationale  for,  and  specific 
benefits  that  will  be  achieved  from  such  a 
continuation  and  expansion  (p  6). 

The  decision  letter  then  goes  to 
emphasize  the  role  of  the  Record  of 
Decision  (ROD)  in  providing  the 
explanation  that  these  principles  call 
for.  It  states  two  fundamental 
requirements  for  the  ROD.  It  must  (1) 
explain  in  adequate  detail  why  the 
selected  alternative  is  thought  to 
provide  greater  net  public  benefits  than 
the  other  alternatives  evaluated,  and  (2) 
explain  how  the  information  derived 
from  the  planning  analysis  was  used  in 
arriving  at  the  decision  as  to  the 
alternative  to  be  selected. 

Application  to  the  San  |uan  and  GMUG 

The  Secretary's  decision  letter 
characterizes  the  factual  situation  of  the 
San  Juan  and  GMUG  Forest  Plans  as  (1) 
proposing  an  expansion  of  a  timber 
program  in  which  projected  timber  sale 
revenues  would  fall  short  of  projected 
timber  costs  for  the  entire  planning 
horizon,  and  (2)  projecting  that  the  bulk 
of  the  costs  would  be  for  road 
construction  and  timber  management 
activities  while  the  bulk  of  the  benefits 
would  be  nontimber  and  nonmarket 
benefits  resulting  from  the  vegetation 
management  effects  of  the  timber 
program. 


Given  these  two  key  facts,  the 
decision  letter  states  that  there  should 
be  consideration  of  ways  to  achieve 
both  the  timber  and  nontimber  benefits 
more  effectively.  The  letter  concludes 
that  the  explanation  in  the  ROD  should 
address  three  areas:  (1)  The  rationale  for 
the  proposed  vegetation  management 
program,  why  it  is  believed  to  maximize 
net  public  benefits,  and  why  alternative 
approaches  are  less  desirable:  (2)  efforts 
to  cut  costs  and  raise  revenues  for  the 
timber  program;  and  (3)  the 
circumstances  under  which  timber  sales 
levels  would  be  increased  during  the 
planning  period. 

The  decision  letter  characterizes  the 
rationale  for  the  proposed  vegetation 
management  program  on  the  two 
National  Forests  as  follows:  healthy 
vegetation  is  needed  to  provide  a  high 
level  of  benefits,  a  more  balanced 
distribution  of  age  classes  is  needed  to 
ensure  healthy  vegetation,  and  a  timber 
sale  program  is  the  best  way  to  achieve 
the  needed  distribution  of  age  classes. 
The  decision  letter  states  that  the  ROD 
must  explain  why  the  Regional  Forester 
has  reached  these  conclusions.  The 
explanation  should  refer  to  the 
supporting  evidence  in  the  planning 
records.  The  decision  letter  on  page  8 
lists  a  number  of  specific  questions  as 
examples  of  the  kinds  of  questions  that 
should  be  explored  when  this  evidence 
is  developed.  These  are  presented 
merely  as  examples  of  the  kinds  of 
questions  that  might  be  addressed 
rather  than  direction  to  exhaustively 
analyze  these  specific  questions. 

The  decision  letter  cites  with  approval 
recent  Forest  Service  efforts  to  cut  costs 
and  raise  revenues  of  the  timber 
management  program.  It  states  that  the 
ROD  must  explain  the  likely  effect  of 
these  efforts  on  the  economics  of  the 
timber  management  program  and  the 
projections  of  below  cost  timber  sales. 

The  timber  sale  levels  allowed  on 
these  two  National  Forests  (the  ASQ's) 
are  somewhat  higher  than  the  actual 
sale  levels  in  recent  years,  but  lower 
than  the  levels  allowable  under 
preceding  timber  management  plans. 
The  decision  letter  states  that  the  ROD 
must  explain  the  circumstances  under 
which  actual  timber  sale  levels  will  be 
increased  under  the  new  plans.  If  timber 
sale  levels  are  increased  in  response  to 
increases  in  timber  demand,  there  may 
be  associated  increases  in  timber  prices. 
The  ROD  should  explain  the  likely  effect 
of  such  price  increases  on  the  economics 
of  the  timber  management  program.  On 
the  other  hand,  if  sale  levels  are 
increased  without  increases  in  timber 
prices,  local  economies  may  become 
more  dependent  on  a  timber  sale 
program  in  which  revenues  do  not  cover 


costs.  If  this  is  the  course  of  action  that 
the  plans  allow,  the  ROD  should 
address  the  likely  effects  on  community 
stability. 

Implications  for  the  Record  of  Decision 

As  stated  above,  the  ROD  for  a  Forest 
Plan  must  expalin  why  the  selected 
alternative  is  believed  to  maximize  net 
public  benefits.  National  Forests  with 
factual  situations  that  are  similar  to 
those  of  the  San  )uan  and  GMUG  may 
need  to  address  the  same  concerns  as 
those  listed  above  in  the  ROD's  for  their 
plans.  In  making  this  judgment, 
responsible  line  officers  should  be 
guided  by  the  following  sources  of 
direction: 

1.  General  guidance  on  ROD's  is  found 
in  40  CFR  1505.2  and  1506.1(a):  FSM 
1953.4;  FSH  1909.14-47.1.  47.11.  and 
47.12:  36  CFR  219.8(d).  219.10(c),  and 
219.12(j);  and  CEQ  Forty  Most  Asked 
Questions  (FSH  65.12)  #10a,  14b.  19.  23c. 
33b.  and  34. 

2.  More  specific  guidance  on  using  the 
ROD  to  explain  why  the  selected 
alternative  is  beheved  to  maximize  net 
public  benefits  can  be  found  in  our  1570 
letter  of  April  19. 1985.  This  letter  was 
issued  after  the  Chiefs  decision  on  the 
San  luan  and  GMUG  appeals  but  before 
the  Secretary's  decision  on  review.  The 
letter  was  cited  with  approval  in  the 
Secretary's  decision.  The  contents  of  the 
letter  have  been  incorporated  into 
section  4.34  of  the  forthcoming  Land  and 
Resource  Management  Planning 
Handbook.  FSH  1909.12. 

3.  Specific  instructions  on  the 
treatment  of  below  cost  timber  sales  in 
ROD'S  and  associated  EIS's  can  be 
found  in  our  1920  letter  of  April  24. 1985. 

4.  General  direction  on  the  adjustment 
of  timber  sale  levels  in  response  to 
changes  in  market  situations  can  be 
found  in  our  2430  letter  of  May  31. 1985. 
Additional  direction  on  the  discussion  to 
appear  in  the  ROD  can  be  found  in  our 
1920  letter  of  January  12. 1987. 

InformatioD  Needs  for  Piannlng 

As  stated  above,  the  explanation  in 
the  ROD  must  include  an  explanation  of 
how  the  information  developed  in 
planning  was  used  in  selecting  the 
perferred  alternative.  For  National 
Forests  which  have  factual  situations 
similar  to  those  of  the  San  Juan  and 
GMUG.  the  items  listed  below  will  be 
particularly  important.  Appendix  B 
should  summarize  the  principal 
conclusions  reached  on  all  of  these 
items  and  should  provide  specific 
references  to  the  places  in  the  planning 
records  where  the  underlying 
information  may  be  found. 


1.  Financial  Analysis  of  Timber 
Management.  This  is  called  the  "Stage 
11"  analysis  in  the  Secretary's  decision. 
It  is  an  examination  of  the  costs  and 
revenues  of  timber  options  for  the 
various  timber  strata  that  are  identified 
on  a  Forest.  It  is  required  for  all 
National  Forests  by  36  CFR  219.14(b). 
Detailed  guidance  on  carrying  out  this 
analysis  can  be  found  in  Chapter  20  of 
the  Timber  Planning  Handbook  (FSH 
2409.13). 

The  summary  of  the  financial  analysis 
should  describe  the  principal 
conclusions  with  respect  to  costs  and 
revenues  for  the  timber  options 
considered  and  how  this  information 
was  used  in  the  formulation  of 
alternatives  and  in  the  development  and 
selection  of  prescriptions  to  be  applied 
to  specific  lands.  It  will  provide  one  of 
the  bases  for  the  subsequent  discussion 
in  the  ROD  of  the  economic  implications 
of  the  planning  alternatives  and  the 
proposed  timber  management  program. 

2.  Sensitivity  analysis.  Sensitivity 
analysis  is  an  analysis  of  how  net 
economic  values,  outputs,  and  effects 
change  as  the  principal  items  of  input 
data  in  the  analysis  vary  through  their 
likely  future  range.  In  this  case,  the 
purpose  of  the  analysis  is  to  determine 
how  the  economics  of  timber 
management  are  ejected  by  varying 
assumptions  regarding  future  costs, 
revenues,  and  benefits. 

There  are  a  number  of  ways  in  which 
sensitivity  analysis  can  be 
accomplished.  The  range  of  appropriate 
methods  might  include  systematic 
variation  of  the  variables  in  the 
financial  analysis,  sequential  runs  of  the 
planning  model  for  one  or  more  of  the 
Benchmarks  constructed  for  the  AMS  or 
the  preferred  alternative,  or  special 
studies.  The  choice  of  the  appropriate 
method  will  depend  upon  the  specific 
situation  in  which  a  Forest  finds  itself. 
Guidance  can  be  found  in  section  16.1  of 
the  Economic  and  Social  Analysis 
Handbook  (FSH  1909.17).  Particular 
attention  should  be  given  to  assessing 
how  reasonably  achievable  reductions 
in  timber  related  costs  would  affect 
economic  efficiency  and  the  area  of  land 
identified  as  unsuitable  for  timber 
production. 

The  results  of  the  analysis  will 
provide  a  basis  for  the  discussion  in  the 
ROD  of  how  net  public  benefits  of  the 
vegetation  management  program  may  be 
affected  by  changes  in  timber  prices  or 
quantities  demanded  in  the  timber 
market  or  by  the  National  Forest's  own 
efforts  to  cut  costs  and  raise  revenues  of 
timber  management  programs. 

3.  Costs  of  alternative  vegetation 
management  practices.  Under  36  CFR 
219.1,  all  National  Forests  have  an 


obligation  to  ensure  that  Forest  Plans 
provide  for  management  in  a  manner 
that  is  sensitive  to  economic  efficiency. 
Under  36  CFR  219.12(f).  all  planning 
alternatives  must  represent  cost  efficient 
means  of  accomplishing  objectives. 
Thus,  whenever  National  Forests 
propose  timber  management  programs 
as  means  to  achieve  vegetation 
management  objectives,  they  have  an 
obligation  to  examine  the  relative 
efficiency  of  achieving  these  vegetation 
management  objectives  through  other 
means,  such  as  prescribed  fire. 

There  are  a  number  of  ways  in  which 
this  can  be  accomplished.  The  range  of 
appropriate  methods  might  include  the 
study  of  vegetation  management  options 
in  the  financial  analysis,  consideration 
of  planning  alternatives  that  featured 
alternative  methods  for  achieving 
vegetation  management  objectives,  or 
special  studies  of  the  costs  of  various 
vegetation  management  practices. 

4.  Demand.  Analysis  of  demand  for 
both  timber  and  other  goods  and 
services  of  the  National  Forests  is 
required  for  all  National  Forests  by  36 
CFR  219.12(e).  Detailed  guidance  for 
conducting  the  analysis  can  be  found  in 
FSM  1971  and  Chapter  10  of  the 
Economic  and  Social  Analysis 
Handbook  (FSH  1909.17). 

The  results  of  the  timber  demand 
study  will  establish  a  basis  for 
expectations  regarding  future  prices  and 
quantities  for  timber.  This,  in  turn,  will 
provide  a  basis  for  the  discussion  in  the 
ROD  of  the  effects  of  demand  changes 
on  the  economics  of  timber  management 
and  the  net  public  benefits  of  the 
planning  alternatives. 

The  results  of  the  demand  study  for 
nontimber  benefits  will  establish  a  basis 
for  the  discussion  in  the  ROD  regarding 
the  need  for  and  benefits  of  the 
nontimber  outputs  of  the  vegetation 
management  program. 

5.  Effects  on  local  communities. 
Analysis  of  community  effects  is 
required  for  all  National  Forests  by  36 
CFR  219.12(g).  Detailed  guidance  can  be 
found  in  FSM  1972  and  1973  and  in 
existing  Chapter  30  and  forthcoming 
Chapter  20  of  the  Economic  and  Social 
Analysis  Handbook  (FSH  1909.17). 

The  analysis  will  provide  both 
quantitative  and  nonquantitative 
information  regarding  the  effects  of  the 
planning  alternatives  on  local 
communities.  It  will  provide  one  of  the 
bases  for  the  discussion  in  the  ROD  of 
the  net  public  benefits  associated  with 
below  cost  sale  programs. 

General  Applicability  of  the  Secretary's 
Decision 

As  a  general  matter,  the  Secretary's 
interpretation  of  the  role  of  economic 


analysis  is  applicable  to  all  National 
Forests.  For  Forests  without  approved 
plans,  draft  and  final  plans,  and  NEPA 
documents  must  meet  the  standards 
described  by  the  Secretary's  decision 
and  other  national  direction. 

Forests  with  approved  plans  should 
evaluate  during  annual  monitoring  and 
evaluation  the  degree  of  similarity 
between  their  factual  situations  and 
those  of  the  San  Juan  and  GMUG 
National  Forests.  If  a  National  Forest  is 
found  to  have  a  similar  factual  situation, 
its  planning  records  should  be  further 
evaluated  to  determine  if  the 
information  included  or  cited  in  the 
planning  records  is  sufficient  to  support 
the  necessary  discussion  in  the  ROD  for 
the  Forest  Plan.  The  ROD  should  also  be 
evaluated  to  determine  if  it  meets  the 
standards  described  by  the  Secretary's 
decision  and  other  national  direction.  If 
inadequacies  are  identified,  remedial 
work  should  be  scheduled  as  part  of 
Forest  Plan  revisions  or  as  part  of 
amendments  related  to  timber 
management. 
lames  C  Overfoay. 
Deputy  Chief 
(PR  Doc.  88-15896  Filed  7-l»-88:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Switching  Siit>cominittee 
Tetecommunications  Equipnwnt 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Switching 
Subcommittee  of  the 
Telecommunications  Equipment 
Technical  Advisory  Committee  will  be 
held  August  2. 1988. 1:00  p.m.  Herbert  C. 
Hoover  Building  Room  B-841. 14th  Street 
&  Constitution  Avenue,  NW..  Wash.  DC. 
The  Switching  Subcommittee  was 
formed  to  study  computer  controlled 
switching  equipment  with  the  goal  of 
making  recommendations  to  the  Office 
fo  Technology  &  Policy  Analysis  relating 
to  the  appropriate  parameters  for 
controlling  exports  for  reasons  of 
national  security. 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  trunked  radar 
systems. 

4.  Discussion  of  radio  paging  systems. 

5.  Continuation  of  dismission  on  CCL 
1565  and  1567. 
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6.  Discussion  of  annual  Report/ 
Annual  Plan. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  Copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  (202)  377-2583. 

Date:  July  B,  198& 

B«tty  A.  Fmrall. 

Acting  Director,  Technical  Support  Staff, 
Office  of  Technology  &  Policy  Analysis. 
[FR  Doc.  S8-15823  Filed  7-13-88;  8:45  am] 
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Telecommunications  Equipment 
Tectinlcal  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  August  2, 1988, 
9:30  a.m..  Room  B-841  at  the  Herbert  C. 
Hoover  Building,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
telecommunications  and  related 
equipment  or  technology. 


Agenda- 
Open  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Development  of  Annual  Report/ 
Annual  Plan. 

4.  Discussion  of  export  control  status 
of  GPS  receivers. 

5.  Report  by  Switching  Subcommittee 
on  spare  parts. 

6.  Discussion  of  CCL 1565/1567  issues 
and: 

a.  Related  equipment. 

b.  Packet  switching. 

c.  Local  area  networks  and  wide  area 
networks. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Administration,  with  the  conciurence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  the  Notice  of 
Determination  to  close  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington.  DC.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  (202)  377-2583. 

Date:  July  &  1968. 

Betty  Anne  Femll. 

Acting  Director,  Technical  Support  Staff, 
Office  of  Technology  &  Policy  Analysis. 

(FR  Doc.  88-15821  Filed  7-13-88;  8:45  amj 
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Fiber  OpMcs  Subcommittee, 
Telecommunications  Equipment, 
Tedmical  Advieory  Committee; 
Partiaily  Closed  Meeting 

A  meeting  of  the  Fiber  Optics 
Subcommittee  of  the 
Telecommunications  Equipment 
Technical  Advisory  Committee  will  be 
held  August  2. 1988. 1:00  p.m..  Herbert  C. 
Hoover  Building.  Room  1092. 14th  Street 
&  Constitution  Avenue,  NW., 
Washington.  DC.  The  Fiber  Optics 
Subcommittee  was  formed  to  study  fiber 
optic  communications  equipment  with 
the  goal  of  making  recommendations  to 
the  Office  of  Technology  &  Policy 
Analysis  relating  to  the  appropriate 
parameters  for  controlling  exports  for 
reasons  of  national  security. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  Annual  Report/ 
Annual  Plan. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
program  and  strategic  criteria  related 
thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988. 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  material  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
publia 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
RecorcU  Inspection  Facility,  Room  6628. 
U.S.  Department  of  Commerce, 
Washington.  DC  20230.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  (202)  377-2563. 


Dale:  luly  a  198& 
Betty  Abim  FemU. 

Acting  Director.  Technical  Support  Staff, 
Office  of  Technology  Sr  Policy  Analysis. 
(FR  Doc.  88-15825  Filed  7-13-88: 8:45  amj 

WLLMQ  COOC  3i«0-OT-« 


(C-357-M1i 

Preliminary  Affirmative  Countervailing 
Duty  Determinations;  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  Producto 
from  Argentina 

agency:  Import  Administration, 

International  Trade  Administration. 

Commerce. 

ACnow:  Notice. 

summary:  We  preliminarily  determine 
that  benefits  which  constitute  bounties 
or  grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Argentina  of  certain 
welded  carbon  steel  pipe  and  tube 
products  (pipe  and  tube)  as  described  in 
the  "Scope  of  Investigations"  section  of 
this  notice.  The  estimated  net  bounties 
or  grants  are  specified  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

We  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  pipe  and  tube  from  Argentina 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
to  require  a  cash  deposit  or  bond  on 
entries  of  these  products  in  an  amount 
equal  to  the  appropriate  estimated  net 
bounty  or  grant  as  specified  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  these  investigations  proceed 
normally,  we  will  make  final 
determinations  by  September  20. 1988. 

EFFECTIVE  DATE:  July  14. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Malmrose  or  Gary  Taverman. 
Office  of  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230: 
telephone:  (202)  377-2815  or  377-0161. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determinations 

Based  on  our  investigations,  we 
preliminari'.y  determine  that  there  is 
reason  to  believe  or  suspect  that 
benefits  which  constitute  bounties  or 
grants  *vithin  the  meaning  of  section  303 
of  the  Traiff  Act  of  193a  as  amended 
(the  Act),  are  being  provided  to 
manufacturers,  producers,  or  exporters 


in  Argentina  of  pipe  and  tube.  For 
purposes  of  these  investigations,  the 
following  iHt>gram8  are  preliminarily 
found  to  confer  bounties  or  grants: 

•  Export  Payments  Provided  Under 
Decree  176 

•  Pre-Export  Financing 

Case  History 

Since  the  last  Federal  Register 
publication  pertaining  to  these 
investigations  (the  Notice  of  Initiation 
(53  FR  13431,  April  25, 1988)).  the 
following  events  have  occurred.  On  May 
5, 1988,  we  presented  a  questionnaire  to 
the  Government  of  Argentina  in 
Washington.  DC.  concerning  petitioners' 
allegations. 

On  May  24, 1988,  Trafilam  S.A.  filed  a 
timely  request  for  exclusion  from  any 
countervailing  duty  order  resulting  from 
these  investigations.  We  notified  the 
Government  of  Argentina  regarding  the 
requirements  associated  with  the 
exclusion  process.  We  received 
certifications  from  the  Government  and 
the  Central  Bank  of  Argentina  regarding 
Trafilam's  exclusion  request  on  June  8. 
9.  and  13, 1988.  However,  on  June  29. 
1988  Trafilam  informed  the  Department 
that  it  had  not  exported  the  subject 
merchandise  during  the  review  period. 
As  such.  Trafilam  does  not  qualify  as  a 
respondent  in  these  investigations  and  is 
not  eligible  to  request  exclusion  from 
any  resulting  countervaihng  duty  order. 

On  June  13. 1988,  we  received 
responses  from  the  Government  of 
Argentina  and  the  following  companies: 
Acindar  Industria  Argentina  de  Aceros 
S.A.  (ACINDAR),  Comatter  S.A. 
(COMATTER),  Tubos  Argentines  S.A. 
(TASA).  and  Laminfer  S.A. 
(LAMINFER).  According  to  these 
responses.  ACINDAR.  COMATTER  and 
TASA  produce  and  export  standard 
pipe,  COMATTER  produces  and  exports 
line  pipe,  and  LAMINFER  produces  and 
exports  light-walled  rectangular  tubing. 
We  did  not  receive  responses  from  any 
manufacturer,  producer,  or  exporter  in 
Argentina  of  heavy-walled  rectangular 
tubing.  Therefore,  this  preliminary 
determination  with  respect  to  heavy- 
walled  rectangular  tubing  is  made  on 
the  basis  of  the  best  information 
available. 

On  June  30, 1988,  we  presented 
supplemental  and  deficiency 
questionnaries  to  the  Government  of 
Argentina  and  the  above-referenced 
companies.  On  June  30,  and  July  1.  5. 
and  6, 1988,  we  received  supplemental 

responses  from  ACINDAR,  

COMATTER.  TASA.  and  LAMINFER. 
On  July  6. 1988.  we  received  a 
supplemental  response  from  the 
Government  of  Argentina. 


Scope  of  Investigatioos 

The  products  covered  by  these 
investigations  are  certain  welded 
carbon  steel  pipe  and  tube  products 
from  Argentina.  These  products 
constitute  the  following  four  separate 
"classes  or  kinds"  of  merchandise: 

(1)  Standard  Pipe:  Certain  circular 
welded  carbon  steel  pipes  and  tubes. 
0.375  inch  or  more  but  not  over  16  inches 
in  outside  diameter,  generally  known  in 
the  industry  as  standard  pipe.  This  is  a 
general-purpose  commodity  used  in  such 
applications  as  plumbing  pipe,  sprinkler 
systems,  and  fence  posts.  Standard  pipe 
may  be  supplied  with  an  oil  coating 
(black  pipe)  or  may  be  galvanized,  and 
is  sold  in  plain  ends,  threaded,  threaded 
and  coupled,  or  beveled.  These  products 
are  generally  produced  to  ASTM 
specifications  A-120,  A-53.  or  A-135. 
Imports  of  these  products  are  classified 
under  TSUSA  categories  6ia3231. 
610.3234. 610.3241.  6ia3242.  610.3243. 
610.3252.  610.3254.  610.3256.  610.3258. 
and  610.4925.  and  are  classified  under 
HS  categories  7306J0.1000.  7306.30.5025. 
7306.30.503a  7306JO.S040. 7306.30.5045. 
7306.30.5050.  7306Ja508a  7306J0.  5065, 
and  7306.30.5075.  Oil  country  tubular 
goods  entering  under  TSUSA  categories 
610.3242.  610.3243,  610.3252,  610.3254. 
and  610.3258  are  abeady  covered  by  a 
countervailing  duty  order  and  are  not 
covered  by  these  investigations. 

(2)  Line  Pipe:  Certain  welded  carbon 
steel  American  Petroleum  Institute  (API) 
line  pipe,  0.375  inch  or  more  but  not  over 
16  inches  in  outside  diameter  known  in 
the  industry  as  line  pipe.  Line  pipe 
generally  is  produced  to  API 
specification  5L.  Line  pipe  is  used  for  the 
transportation  of  gas.  oil,  or  water, 
generally  in  pipeline  or  utility 
distribution  systems.  API  line  pipe  not 
over  16  inches  in  outside  diameter  is 
classified  under  TSUSA  categories 
610.3208  and  610.3209,  and  are  classified 
under  HS  categories  7306.10.1010  and 
7306.10.1050. 

(3)  Heavy-Walled  Rectangular 
Tubing:  Certain  heavy-walled  carbon 
steel  rectangular  tubing  ha\'ing  a  wall 
thickness  of  0.156  inch  or  greater,  which 
is  generally  used  for  support  members 
for  construction  or  loan-bearing 
purposes  in  construction,  transportation, 
farm,  and  material-handling  equipment. 
The  product  is  generally  produced  to 
ASTM  specification  A-500,  Grade  B. 
Imports  of  heavy-walled  rectangular 
tubing  are  classified  under  TSUSA 
category  610.3955.  and  are  classified 
under  HS  category  7306.60.1000. 

(4)  Light-Walled  Rectangular  Tubing: 
Certain  light-walled  carbon  steel 
rectangular  tubing  having  a  wall 
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thickness  of  less  than  0.156  inch,  which 
is  generally  employed  in  a  variety  of  end 
uses  not  involving  the  conveyance  of 
liquid  or  gas.  such  as  agricultural 
equipment  frames  and  parts,  and 
furniture  parts.  The  product  is  generally 
produced  to  ASTM  specification  A-513 
or  A-500,  Grade  A.  Imports  of  light- 
walled  rectangular  tubing  are  classified 
under  TSUSA  category  610.4928,  and  are 
classfied  under  HS  category 
7306.60.5000. 

Analysis  of  Programs 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  a  program  is  otherwise 
countervailable,  it  will  be  considered  a 
bounty  or  grant  in  the  Hnal 
determination. 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  calendar  year  1987. 
As  is  common  under  our  method  of 
analysis,  if  the  companies  under 
investigation  have  different  Hscal  years, 
which  is  the  case  in  these  investigations, 
our  review  period  is  the  most  recently 
completed  calendar  year.  Based  upon 
our  analysis  of  the  petition  and  the 
responses  to  our  questionnaire,  we 
preliminarily  determine  the  following: 

/.  Programs  Preliminarily  Determined  to 
Confer  Bounties  or  Grants 

We  preliminarily  deterimine  that 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Argentina  of  pipe  and  tube  under  the 
following  programs: 

A.  Export  Payments  Provided  Under 
Decree  176 

In  February  1986,  the  government 
established  Decree  176  to  provide 
"special  incentives  to  producer  and 
exporter  companies  of  promotional 
goods  and  services,"  which  participate 
in  the  Reembolso  program  under  Decree 
1555/86  (discussed  in  Section  II  below) 
and  fulfill  requirements  of  the  Special 
Export  Program.  In  order  to  qualify  for 
export  payments  under  this  decree,  the 
producing  and/or  exporting  company 
must  increase  exports  by  a  minimum  of 
two  million  U.S.  dollars  per  year  or  by 
ten  million  U.S.  dollars  for  the  duration 


of  the  program,  not  to  exceed  five  years. 
Decree  176  also  allows  the  Secretary  of 
Industry  and  Foriegn  Trade  the 
discretion  to  grant  exceptions  to 
program  requirements. 

In  our  questionnaire,  we  asked  for  all 
relevant  laws  and  decrees,  along  with 
English  translations,  for  each  program 
under  investigation.  However,  in  its 
response,  the  Government  of  Argentina 
provided  neither  a  copy  of  the  original 
nor  an  English  translation  of  Decree  176. 
These  documents  were,  however, 
provided  in  the  petition. 

On  the  basis  of  our  understanding  of 
Decree  176.  the  program  operates  to 
provide  the  following  benefits.  For  each 
company  qualifying  for  the  Special 
Export  Program,  the  amount  of  the 
export  payment  equals  15  percent  of  the 
company's  increase  in  exports  over  a 
certain  base  period.  An  additional 
payment  equal  to  five  percent  of  the 
increase  is  available  if  export  sales  are 
made  to  new  markets  or  to  previously 
lost  markets. 

According  to  the  government  and 
company  responses,  none  of  the 
standard  and  line  pipe  companies 
received  benefits  provided  under  Decree 
176.  The  government  response,  however, 
states  that  "with  regard  to  the  light-  and 
heavy-walled  rectangular  tubing 
industries,  benefits  have  been 
renounced  on  shipments  of  the 
investigated  products  exported  after 
)une  1, 1988."  This  statement  indicates 
that  the  light-  and  heavy-walled 
rectangular  tubing  producers  received 
Decree  176  benefits  during  the  review 
period.  However,  no  information  on  the 
amount  of  benefits  received  was 
provided  in  the  government  or  company 
questionnaire  responses.  Therefore,  as 
the  best  information  available,  we  are 
assuming  that  the  light-  and  heavy- 
walled  rectangular  tubing  producers 
received  benefits  under  Decree  176 
during  the  review  period. 

Because  this  program  provides 
benents  contingent  on  export 
performance  and  does  not  function  as  a 
rebate  of  indirect  taxes,  we 
preliminarily  determine  that  it  confers  a 
bounty  or  grant.  The  benefit  equals  the 
amount  of  the  payments  provided  under 
this  program. 

Using  the  best  information  available, 
we  assume  that  the  light-  and  heavy- 
walled  rectangular  tubing  producers 
received  both  the  15  and  five  percent 
export  payments.  We  determined  the 
increase  in  the  value  of  exports  by 
comparing  the  Department's  IM-146 
import  statistics  for  1986  and  1987.  The 
resulting  percentage  difference  was 
applied  to  the  1987  value  of  exports  of 
light-walled  rectangular  tubing  to  the 
United  States  reported  in  the  response 


of  the  producer  of  light-walled 
rectangular  tubing.  To  arrive  at  the 
benefit,  we  multiplied  this  estimated 
increase  by  20  percent.  We  then  divided 
the  resulting  amount  by  the  value  of 
light-walled  rectangular  tubing  exports 
to  the  United  States.  Given  that  no 
response  was  Hied  on  behalf  of  the 
heavy-walled  rectangular  tubing 
producers,  we  have  assigned  heavy- 
walled  rectangular  tubing,  as  best 
information  available,  the  same 
estimated  net  bounty  or  grant  calculated 
for  the  light-walled  rectangular  tubing 
producers.  Thus,  the  estimated  net 
bounty  or  grant  for  both  light-  and 
heavy-walled  rectangular  tubing  under 
Decree  176  is  17.21  percent  ad  valorem. 
For  line  pipe  and  standard  pipe,  the 
estimated  net  bounty  or  grant  is  zero 
percent. 

B.  Pre-Export  Financing 

Under  Circular  RF-153  of  the  Central 
Bank  of  Argentina,  exporters  may 
receive  pre-export  financing  through 
austral-denominated  loans.  The  amount 
of  the  loan  can  equal  up  to  65  percent  of 
the  f.o.b.  export  value,  if  the 
merchandise  to  be  exported  is  produced 
solely  from  domestically-produced 
inputs.  If  the  exporter  uses  imported 
materials,  then  the  level  of  financing  is 
reduced  according  to  the  import-content 
of  the  merchandise  to  be  exported. 
Loans  under  this  program  are  paid  out  to 
individual  corporate  borrowers  by 
commercial  banks  which  are  reimbursed 
by  the  Central  B<ink.  The  loans  are 
extended  for  a  maximum  period  of  180 
days. 

The  loan  principal  and  interest 
payments  under  this  program  are 
indexed  to  the  austral/dollar  exchange 
rate.  The  loans  are  given  in  australes  but 
are  tied  to  a  fixed  dollar  amount  based 
on  the  exchange  rate  prevailing  on  the 
date  of  the  loan.  At  the  time  of 
repayment,  the  fixed  dollar  amount  is 
reconverted  to  australes  based  on  the 
exchange  rate  prevailing  on  that  date, 
and  the  borrower  must  repay  the  new 
austral  amount.  In  addition,  the 
borrower  must  make  quarterly  interest 
payments  in  australes  applying  a  one 
percent  annual  interest  rate  to  the  fixed 
dollar  amount  reconverted  to  australes 
at  the  exchange  rate  prevailing  at  the 
end  of  each  quarter.  (According  to  the 
responses,  the  interest  rate  on  these 
loans  was  increased  to  five  percent 
effective  June  3, 1988.) 

Because  only  exporters  are  eligible  for 
these  loans,  we  preliminarily  determine 
that  they  are  countervailable  to  the 
extent  that  they  are  provided  at 
preferential  interest  rates.  We  are  using 
as  our  benchmark  rate  the  average  of 


Federal  Register  /  Vol.  53.  No.  135  /  Thursday.  July  14.  1988  /  Notices 


26627 


the  regulated  and  unregulated  interest 
rates  on  short-term  loans  as  reported  in 
the  Government  of  Argentina  response 
and  as  published  by  the  Fundacion  de 
Investigaciones  Economicas 
Latinoamericanas  (FIEL).  This  is 
consistent  with  our  practice  of  using  the 
national  average  commercial  interest 
rate  or  the  most  comparable, 
predominant  commercial  rate  for  short- 
term  financing  as  the  benchmark  for 
short-term  loans. 

We  calculated  the  amount  of  interest 
that  would  have  been  paid  at  the 
benchmark  rate  on  loans  related  to  sales 
to  the  United  States  of  each  of  the 
classes  or  kinds  of  merchandise  on 
which  interest  was  paid  during  the 
review  period.  Given  that  we  consider 
the  increase  in  the  principal  due  to 
indexation  to  be  part  of  the  company's 
interest  obligation,  we  compared  the 
amount  calculated  above  to  the  sum  of 
the  interest  payments  and  the  increase 
in  the  principal  due  to  indexation 
actually  paid  by  each  of  the  companies. 
In  all  cases,  we  found  that  the  amount  of 
interest  paid  under  this  program  was 
less  than  the  amount  of  interest 
calculated  at  the  benchmark  rate. 
Therefore,  we  preliminarily  determine 
that  the  pre-export  financing  under  this 
program  confers  a  bounty  or  grant. 

According  to  the  company  responses, 
COMATTER  and  LAMINFER  received 
loans  under  this  program  on  which 
interest  was  paid  during  the  review 
period.  To  derive  the  benefit  for  each  of 
the  companies  under  investigation,  we 
divided  the  interest  payment  difference 
described  above  by  the  total  sales  to  the 
United  States  of  the  respective  class  or 
kind  of  merchandise  by  each  of  the 
companies  under  investigation. 
On  this  basis,  with  respect  to 
standard  pipe,  we  calculate  an 
estimated  net  bounty  or  grant  of  zero 
percent  for  ACINDAR  and  TASA  and 
4.Z4  percent  ad  valorem  for  all  other 
producers  of  standard  pipe.  We 
calculate  an  estimated  net  bounty  or 
grant  of  2.46  percent  ad  valorem  for  all 
producers  of  line  pipe,  and  of  6.92 
percent  ad  valoremioT  all  producers  of 
light-walled  rectangular  tubing.  Since  no 
producers  of  heavy-walled  rectangular 
tubing  responded  to  our  questionnair,  as 
the  best  information  available,  we  have 
assigned  to  them  the  highest  of  the  rates 
calculated  for  the  other  three  classes  or 
kinds  of  merchandise  under 
investigation.  We  therefore  calculated 
an  estimated  net  bounty  or  grant  of  6.92 
percent  ad  valorem  for  all  producers  of 
heavy-walled  rectangular  tubing. 


//.  Program  Preliminarily  Determined 
Not  To  Confer  a  Bounty  or  Grant 

We  preliminarily  determine  that 
bounties  or  grants  are  not  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Argentina  of  pipe  and 
tube  under  the  following  program: 

Reembolso 

The  Reembolso  program  was 
established  in  1971.  It  authorized  a  cash 
refund,  upon  export,  of  taxes  "that  bear 
directly  or  indirectly"  on  exported 
products  and/or  their  component  raw 
materials  for  the  purpose  of  promoting 
exports.  In  October  1986,  the 
Government  of  Argentina,  through 
Decree  1555/86.  revised  the  Reembolso 
program  making  it  "exclusively  a  refund 
of  indirect  taxes  physically  included  in 
the  incorporated  costs  of  the  exported 
goods."  independent  of  other  "macro- 
economic  functions." 
.    Decree  1555/86  set  precise  guidelines 
for  implementing  this  refund  program. 
Three  broad  rebate  levels  were 
established  to  replace  the  separate 
rebate  rates  for  each  product  or  industry 
sector  that  had  existed  under  the 
previous  program.  The  rates  are  10 
percent  for  level  1, 12.5  percent  for  level 
II,  and  15  percent  for  level  III.  Pipe  and 
tube  producers  are  eligible  for  level  11 
benefits. 

To  determine  whether  an  indirect  tax 
rebate  system  which  incorporates 
rebates  of  import  duties  confers  a 
bounty  or  grant,  we  perform  the 
following  analysis.  First,  we  examine 
whether  the  system  is  intended  to 
operate  as  a  rebate  of  both  indirect 
taxes  and  import  duties.  Next,  we 
analyze  whether  the  government 
properly  ascertained  the  level  of  the 
rebate.  This  requires  an  alaysis  of  the 
calculation  of  the  indirect  thax 
incidence  of  inputs  which  are  physically 
incorporated  in  the  exported  product 
Finally,  we  review  whether  the  rebate 
schedules  are  revised  periodically  in 
order  to  determine  if  the  rebate  amount 
reflects  the  amount  of  actual  duties  and 
indirect  taxes  paid. 

When  the  study  upon  which  the 
indirect  tax  and  import  duty  rebate 
system  is  based  meets  the  three  tests 
identified  above,  the  Department  will 
consider  that  the  system  does  not  confer 
a  bounty  or  grant  if  the  amount  rebated 
does  not  exceed  the  amount  of  duties 
and  indirect  taxes  on  physically 
incorporated  inputs.  When  the  system 
rebates  duties  and  indirect  taxes  on 
both  physically  incorporated  and  non- 
physically  incorporated  inputs,  we  find 
that  a  bounty  or  grant  exists  to  the 
extent  that  the  fixed  rebate  exceeds  the 
indirect  tax  and  duty  incidence  on 


physically  incorporated  inputs.  Based  on 
these  tests,  we  preliminarily  determine 
the  following. 

As  the  language  of  Decree  1555/86 
cited  above  clearly  shows,  the  purpose 
of  the  Reembolso  is  to  refund  indirect 
taxes  on  the  physically  incorporated 
inputs  to  exported  products.  Thus,  we 
preliminarily  determine  that  the  program 
is  intended  to  operate  as  a  rebate  of 
indirect  taxes  and,  therefore,  meets  our 
first  test. 

The  next  step  in  our  analysis  is  to 
examine  whether  the  government 
properly  ascertained  the  level  of  the 
rebate.  We  have  reviewed  the 
documentation  submitted  by  the 
government  in  its  response.  The 
government  provided  a  study  of  the 
indirect  tax  incidence  in  the  pipe  and 
tube  industry.  Although  the  study 
includes  indirect  taxes  on  both 
physically  and  non-physically 
incorporated  inputs,  it  appears  that  the 
level  of  eligibility  for  the  Reembolso  has 
been  calculated  using  the  indirect  taxes 
on  physically  incorporated  inputs  at  the 
final  stage  of  production,  plus  an 
aggregate  percentage  of  indirect  tax 
incidence  on  prior  stage  inputs. 
However,  the  government  response  did 
'  not  provide  a  breakdown  of  the  indirect 
tax  incidence  for  all  prior  stages  of 
production  as  requested  in  our 
questionnaire.  Since  prior  stage 
production  could  include  indirect  taxes 
on  both  physically  and  non-physically 
incorporated  inputs,  we  estimated  the 
share  of  prior  stage  indirect  taxes 
attributable  to  physically  incorporated 
inputs.  To  do  this,  we  multiplied  the 
ratio  of  indirect  taxes  on  physically 
incorporated  inputs  at  the  final  stage  of 
production  to  total  indirect  tax 
incidence  at  the  final  stage  of 
production  by  the  aggregate  level  of  tax 
incidence  reported  for  prior  stages.  We 
are  disallowing  the  estimated  amount  of 
indirect  taxes  on  non-physically 
incorporated  inputs  attributable  to 
certain  prior  stages  of  production. 

Taking  into  account  these 
disallowances,  we  recalculated  the 
amount  of  indirect  taxes  on  inputs 
physically  incorporated  into  pipe  and 
tube  and  found  that  the  Reembolso  of 
12.5  percent  is  less  than  the  allowable 
indirect  tax  incidence.  As  sudi,  we  find 
that  the  Reembolso  on  pipe  and  tube  is 
not  excessive  and,  therefore,  not 
countervailable. 

///.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
following  programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
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in  Argentina  of  pipe  and  tube  during  the 
review  period: 

A.  Post-Export  Financing 

Petitioners  alleged  that  Argentine  pipe 
and  tube  exporters  are  receiving  low- 
interest  post-export  financing  from  the 
Central  Bank  of  Argentina  under 
OPRAC-1,  Chapter  1.  section  2.3.  Under 
our  standard  short-term  methodology, 
we  consider  a  benfit  to  have  been 
received  when  interest  is  paid. 
According  to  the  responses,  none  of  the 
pipe  and  tube  producers  paid  interest  on 
any  post-export  financing  loans  during 
the  review  period. 

B.  Corrientes  Regional  Tax  Incentives 

Under  National  Law  20560,  Corrientes 
Law  5751/74,  and  Decrees  2633/75, 
9641/81.  and  32031/76.  companies 
located  in  the  Corrientes  Province  are 
eligible  for  certain  tax  benefits. 
According  to  the  responses,  none  of  the 
companies  covered  by  these 
investigations  have  facilities  located  in 
this  area. 

C.  Industrial  Parks 

Firms  which  operate  in  designated 
industrial  parks  receive  special  credit 
from  local  banks,  tax  exemptions,  and 
infrastructure  benefits.  According  to  the 
responses,  none  of  the  companies 
covered  by  these  investigations  have 
facilities  located  in  an  industrial  park. 

D.  Low  Cost  Loans  for  Projects  Outside 
Buenos  Aires 

The  1977  Industrial  Promotion  Law  for 
Projects  Outside  Buenos  Aires  provides 
government-mandated,  low-cost  loans  to 
eligible  companies.  According  to  the 
responses,  none  of  the  pipe  and  tube 
producers  received  loans  for  projects 
outside  Buenos  Aires. 

E.  Discounts  of  Foreign  Currency 
Accounts  Receivable  Under  Circular 
RF-21 

Argentina  Central  Bank  Circular  RF- 
21  authorizes  the  discounting  of  foreign 
currency  accounts  receivable  at  an 
interest  rate  less  than  the  national 
average  commercial  rate  for  short-term 
borrowing.  According  to  the  responses, 
none  of  the  companies  under 
investigation  have  received  financing 
under  RF-21. 

F.  Exemption  from  Stamp  Tax  Under 
Decree  186/76 

Under  Decree  186/76,  Certain 
Argentine  industries  receive  an 
exemption  from  paying  stamp  taxes. 
According  to  the  responses,  the 
Government  of  Argentina  has  not 
exempted  the  companies  under 


investigation  from  payment  of  Stamp 
Tax  under  Decree  186/76. 

G.  Government  Trade  Promotion 
Programs 

Trade  promotion  programs,  which  are 
funded  by  the  Government  of  Argentina, 
are  designed  to  increase  the 
participation  of  Argentine  companies  in 
international  trade  fairs  and  trade 
missions.  According  to  the  responses, 
the  Government  does  not  maintain  any 
trade  promotion  programs. 

Verification 

In  accordance  with  section  77e(a)  of 
the  Act.  we  will  verify  the  information 
used  in  making  our  final  determinations. 

Suspension  of  Liquidation 

In  accordance  with  sections  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  pipe  and  tube  from 
Argentina  (except  as  noted  below) 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  to  require  a 
cash  deposit  or  bond  in  the  amounts 
indicated  below: 


Manufacturers  /producers/     \      Estimated  net 
exporters                   /     bounty  or  grant 

Standard  Pipe: 

ACINDAR 

TASA 

0.00%  (excluded) 
0.00%  (excluded) 
4.24% 

2.46% 

COMATTER  and  aN  ottier 
companies 
Line  Pipe: 
All  compantes 

Heavy-walled        Rectangular 

Tubing: 

AH  companies 

24  13% 

Ligtit-walled          Rectangular 
Tubing: 
All  compantes 

24.13% 

This  suspension  of  Hqi 
remain  in  effect  until  fur 

Public  Conunent 

jidation  will 
ther  notice. 

In  accordance  with  19  CFR  355.35.  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  determinations  on  August 
16. 1988,  at  10:00  a.m.  at  the  U.S. 
Department  of  Commerce,  Room  3708, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
Secetary  for  Import  Administration, 
Room  B-099,  at  the  above  address 
within  ten  days  of  the  publication  of  this 
notice  in  the  Federal  Register. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 


(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  seven  copies  of 
the  nonproprietary  version  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  by  August  9, 1988. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  In  accordance 
with  19  CFR  355.33(d)  and  355.34, 
written  views  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determinations  are  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 

These  determinations  are  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  167lb(f). 
|an  W.  Mans, 

Assistant  Secretary  for  Import 
A  dministration. 

July  7, 1988. 

(PR  Doc.  88-15883  Filed  7-13-88;  8:45  am) 

MLUNO  COOE  WIO-OS-M 


Export  Trade  Certificate  of  Review 

AOENCV:  International  Trade 
Administration,  Commerce. 

action:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certiRcate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT 

John  E.  Stiner,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  indentified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 


Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  orginal  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  tis  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  5618,  Washington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  88- 
00009."  A  summary  of  the  application 
follows. 
Applicant.  Port  of  Montana  Port 

Authority  (POMPA),  P.O.  Box  3741, 

Butte,  Montana  59702. 
Contact.  Mr.  Kurt  Krueger,  Altomey-at- 

Law.  Telephone:  (406)  782-2365. 
Application  #:  88-00009 
Date  Deemed  Submitted:  July  1, 1988 
Members  (in  addition  to  applicant):  Port 

of  Montana,  Inc.,  Butte,  Montana. 

Summary  of  the  Application 

Export  Trade 

Products 

All  products. 

Related  Services 

Consulting;  international  market 
research;  advertising;  marketing; 
insurance;  product  researt:h  and  design; 
legal  assistance;  transportation, 
including  trade  documentation  and 
freight  forwarding;  communication  and 
processing  of  foreign  orders; 
warehousing:  foreign  exchange; 
financing;  and  taking  title  to  goods. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the  Commoweath 
of  Puerto  Rico,  the  Virgin  Islands, 
American  Samoa.  Guam,  the 
Commonweath  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

POMPA  seeks  certification  to: 

1.  Require  exporters  using  its  export 
trade  services  to: 

a.  Use  it  as  an  intermediary  in 
arranging  for  transportation  and 
financing;  and 

b.  Export  through  the  Port  of  Montana. 

2.  Study  the  feasibility  of  ,oint  export 
ventures  by  collecting: 
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a.  Commercial,  financial,  or  industry 
information  that  is  already  generally 
available  to  the  trade  or  public,  and 

b.  Commerical,  financial,  or  industry 
information  that  is  not  already  generally 
available  to  the  trade  or  public  from 
prospesctive  participants  that  produce 
or  supply  similar  or  substitutable 
commodities. 

3.  Study  the  feasibility  of  such 
information  mentioned  in  Item  2  above 
provided  that: 

a.  POMPA  shall  solicit  such 
information  from  at  least  three 
companies  that  produce  or  supply  each 
commodity  to  be  exported, 

b.  POMPA  shall  not  disclose  the 
number  of  indentities  of  companies 
solicited,  and 

c.  POMPA  shall  limit  access  to  the 
information  collected  by  POMPA  and 
appropriate  POMPA  staff. 

4.  Distribute  separately  to  each 
prospective  participant  the  results  of  its 
feasibility  study,  which  may  contain,  if 
materially  related  to  the  venture: 

a.  Information  that  is  already 
generally  available  to  the  trade  or 
public; 

b.  Information  (such  as  selling 
strategies,  prices  in  the  foreign  market, 
projected  demand,  and  customary  terms 
of  salt)  solely  about  the  Export  Markets; 

c.  Information  on  expenses  specific  to 
exporting  to  the  Export  Markets  (such  as 
ocean  freight,  inland  freight  to  the 
terminal  or  port,  terminal  or  post 
storage,  wharfage  and  handling  charges, 
insurance,  agents'  commissions,  export 
sales  documentation  and  service,  and 
export  sales  financing);  and 

d.  Other  information,  except 
individual  firm  data  (whether  past, 
current,  or  projected]  concerning 
domestic  prices,  costs  of  production, 
production  capacity,  production  volume, 
domestic  sales  volume,  and  inventories. 

5.  Require  prospective  participants  or 
participants  in  a  joint  export  venture  to 
agree  not  to  compete,  upon  withdrawal 
from  the  venture,  for  export  orders  for 
which  the  venture  has  bid  or  annouced 
its  intention  to  bid. 

Dated:  July  8. 1988 
John  E.  Stiner. 

Director.  Office  of  Export  Trading  Company 
Affairs. 
|FR  Doc.  88-15833  Filed  7-13-88:  8:45  am] 

BIUJNG  COOE  3510-OR-M 


will  be  held  August  9. 1988. 9:00  a.m.  to 
3:00  p.m.  The  open  session  will  be  held 
at  the  Herbert  C.  Hoover  Building,  in 
Room  4820, 14th  &  Constitution  Avenue, 
NW.,  Washington,  DC  from  9:00  a.m. 
until  11:45  a.m.  The  afternoon  session 
meeting  from  1:30  p.m.  to  3:00  p.m.,  will 
be  closed.  It  will  be  held  at  the  same 
site,  the  Herbert  C.  Hoover  Building, 
Room  4830. 

The  Subcommittee  provides  advice  on 
matters  pertinent  to  those  portions  of 
the  Export  Administration  Act  as 
amended,  that  deal  with  United  States 
policies  of  encouraging  trade  with  all 
countries  with  which  the  United  States 
has  diplomatic  or  trading  relations,  and 
of  controlling  trade  for  national  security 
and  foreign  policy  reasons. 

General  Session:  9:00-11:45  a.m. 
Departmental  updates,  objectives  of 
Subcommittee;  working  group  status 
reports. 

Executive  Session:  1:30-3:00  p.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  pertaining 
to  the  control  of  exports  for  national 
security,  foreign  policy  or  short  supply 
reasons  under  the  Export 
Administration  Amendments  Act  of 
1979,  as  amended.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  of  the 
Subcommittee  to  the  public  on  the  basis 
of  5  U.S.C.  522(c)(1)  was  approved 
October  27, 1987  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

For  further  infonnation.  conlnct  Sharon 
Congwer,  (202)  377-3856. 

Date:  July  9. 1988. 
Michael  E.  Zacharia, 
Assistant  Secretary  for  Export 
Administration. 
(PR  Doc.  88-15882  Filed  7-13-88:  8:45  amj 

BHJJNG  COOE  3S10-OT-M 


Sul>committee  on  Export 
Administration  of  ttte  President's 
Export  Council;  Partially  Closed 
Meeting 

A  partially  closed  meeting  of  the 
President's  Export  Council 
Subcommittee  on  Export  Administration 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  University  of 
Illinois  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Malterials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  3C1.5(a)(3)  and  (a)(4)  of  the  regulations 
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and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW..  Washington,  DC. 

Docket  Number:  87-046R.  Applicant- 
University  of  lUinois,  Urbana- 
Champaign  Campus,  Purchasing 
Division,  223  Administration  Building, 
506  South  Wright  Street,  Urbana,  IL 
61801.  Instrument:  Cryostat  System  for 
Mossbauer  Spectrometer.  Manufacturer 
Technology  Systems  Ltd.,  United 
Kingdom.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  December  12, 
1987. 

Docket  Number:  87-181R.  Applicant: 
University  of  Wisconsin-Madison, 
Department  of  Biochemistry,  420  Henry 
Mall,  Madison,  WI 53706.  Instrument 
NMR  Spectrometer.  Model  AM  400  WB. 
Manufacturer:  Bruker  Instruments  Inc., 
Switzerland.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  June  28, 1987. 

Docket  Number:  67-182R;  Combined 
Resubmission  of  Docket  Numbers  87- 
182  and  87-183.  Applicant:  University  of 
Wisconsin-Madison.  Department  of 
Biochemistry,  420  Henry  Mall.  Madison. 
WI  53706.  Instrument:  NMR 
Spectrometer.  Model  AM  500  and  NMR 
Spectrometer  Data  Station. 
Manufacturer:  Bruker  Instruments.  Inc.. 
Switzerland.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  May  28, 1967. 
Frank  W.  Creel. 

Director,  Statutory  import  Programs  Staff. 
|FR  Doc.  88-15884  Filed  7-13-88:  8:4S  ami 

BILLING  COOE  3S10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Western  Pacific  Fisiiery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Western  Pacific  Fishery 
Management  Council  and  the  Council's 
Standing  Committees  will  convene 
public  meetings  at  the  King 
Kamehameha  Hotel,  Kailua-Kona.  HI,  as 
follows: 

Council—at  its  62nd  meeting  on 
August  10, 1988,  at  9  a.m..  will  deliberate 
making  changes  to  the  fishery 
management  plans  (FMPs)  for 
crustaceans,  large  pelagic  species, 
bottom  Hsh  and  seamount  groundHsh, 
and  precious  corals  on  the  basis  of 
advice  received  from  the  Council's 


Advisory  Panels,  its  Plan  Monitoring 
Teams,  and  its  Scientific  and  Statistical 
Committee.  The  public  is  encouraged  to 
participate  in  these  deliberations. 

It  is  anticipated  that  the  Council  will 
adopt  a  fisheries  habitat  policy,  approve 
experimental  fishing  permit  guidelines 
for  the  precious  coral  fishery,  appoint 
members  to  the  Advisory  Review  Board 
for  Limited  Entry,  address  reporting 
requirements  under  the  proposed 
national  standards,  administrative 
guildelines  and  regulations,  adopt  a 
decision  on  Ashing  power  criteria  for  the 
bottomfish  fishery  in  the  Northwestern 
Hawaiian  Islands,  adopt  a 
recommendation  regarding  proposed 
observer  coverage  on  domestic  fishing 
vessels,  adopt  a  two-year  administrative 
and  programmatic  budget  for  1989-1990, 
and  adopt  a  five-year  program  of  data 
and  research  needs  with  respect  to  each 
of  the  FMPs. 

The  Council  also  may  review  precious 
coral  experimental  fishing  applications 
and  adopt  changes  to  management 
approaches  to  FMPs  based  on 
recommenations  of  its  advisors. 

The  public  meeting  will  include 
reports  from  Islanders,  fisheries 
agencies  and  organizations.  Council 
standing  committees,  reports  on  foreign 
fishing  and  foreign  and  domestic 
enforcement,  as  well  as  on  FMPs, 
reports  on  the  five-year  program,  data 
and  research  needs,  meetings, 
conferences,  administrative  matters,  etc. 
The  meeting  will  reconvene  August  11  at 
9  a.m. 

Plan  Monitoring  Teams — on  August  8 
at  8:30  a.m.,  the  Crustaceans,  Bottomfish 
and  Seamount  Groundfish,  Pelagic 
Species,  and  Precious  Corals  Plan 
Monitoring  Teams  will  meet 
concurrently  to  discuss  data  and 
research  needs  for  FMPs  for  1990-1995. 
They  will  review  management 
approaches  now  undertaken  and 
determine  if  changes  to  the  approaches 
are  warranted.  The  Crustaceans  Plan 
Monitoring  Teams  will  discuss  how  to 
change  the  FMP  into  a  framework 
document  to  make  new  management 
measures  more  timely  to  implement.  The 
Bottomfish  Plan  Monitoring  Team  will 
discuss  fishing  power  criteria  for 
replacement  of  fishing  under  the  limited 
entry  program  for  the  bottomfish  fishery 
in  the  Northwestern  Hawaiian  Islands. 
The  Precious  Corals  Plan  Monitoring 
Team  will  review  guidelines  for 
experimental  fishing  permits.  The  public 
meeting  will  adjourn  at  12:30  p.m. 

Advisory  Panels — on  August  8  at  1:30 
p.m.,  the  Crustaceans.  Bottomfish  and 
Seamount  Groundfish,  Pelagic  Species 
and  Precious  Corals  Advisory  Panels 
will  meet  concurrently  to  receive  reports 
on  the  status  of  the  fisheries  covered  by 


the  FMPs,  and  additional  management 
needs.  The  Advisory  Panels  will  discuss 
research,  data  and  management  needs 
for  each  respective  FMP  and  make 
recommendations  to  the  Council  for 
action. 

Scientific  and  Statistical  Committee 
(SSC) — on  August  8  at  1:30  p.m.,  at  its 
43rd  public  meeting,  will  review  the 
FMPs  for  crustaceans,  pelagic  species, 
bottomfish  and  seamount  groundfish. 
precious  corals,  and  will  develop  new 
research  and  data  needs  regarding  these 
FMPs.  The  SSC  will  formulate 
recommenations  to  the  Council  based  on 
these  reviews.  The  meeting  will  also 
include  reviews  of  proposed  regulations 
and  guidelines  regarding  fisheries 
management  processes,  and  observes 
coverage  on  domestic  vessels.  There 
also  will  be  reports  on  ongoing  fisheries 
research  and  new  research  proposals. 
The  public  meeting  will  reconvene  on 
August  9  at  8  a.m.,  and  adjourn  at  5  p.m. 

For  further  information  contact  Kitty 
Simonds.  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street,  Room  1405, 
Honolulu,  HI  96813:  telephone:  (808)  523- 
1368. 

Date:  July  8. 1988. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

(FR  Doc.  88-15848  Filed  7-13-88;  8:45  amj 

BtLUNQ  COOC  3S10-23-4I 


Marine  Mammals;  Issuance  of  Permit; 
The  Maritime  Center  of  Norwalk  (P417) 

On  March  29, 1988,  notice  was 
published  in  the  Federal  Register  (53  FR 
10139)  that  an  application  had  been  filed 
by  The  Maritime  Center  of  Norwalk,  112 
Washington  Street,  South  Norwalk. 
Connecticut  06654,  to  take  harbor  seals 
(Phoca  vitulina)  for  public  display. 

Notice  is  hereby  given  that  on  July  11, 
1988,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  use.  1361-1407),  the  National 
Marine  Fisheries  Services  issued  a 
Permit  for  the  above  taking,  subject  to 
certain  conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  perons  in  the  following 
office(s): 

Permit  Division,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW.,  Room  805,  Washington, 
DC:  and 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service  NOAA  14 
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Elm  Street.  Federal  Building. 

Gloucester,  Massachusetts  01930. 
Nancy  Foatar, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs. 

Dated:  July  11. 1968. 
|FR  Doc.  8&-15886  Filed  7-13-68: 8:45  am] 

BILLJNQ  COOE  3S10-22-M 

Marine  Mamnuils;  issuance  of  Permit; 
National  Zoological  Park,  Smithsonian 
Institution  (P6K) 

On  May  4, 1988,  notice  was  published 
in  the  Federal  Register  (53  FR  15864)  that 
an  application  had  been  filed  by  the 
National  Zoological  Park,  Smithsonian 
Institution,  for  a  permit  to  take  and 
import  milk  samples  from  Argentina 
taken  from  40  Juan  Fernandez  fur  seals 
and  20  southern  sea  lions  taken  in  Chile 
for  scientific  research. 

Notice  is  hereby  given  that  on  July  11, 
1988  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  (16 
U.S.C.  1361-1407).  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  in 
the  following  offices: 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service, 

1825  Connecticut  Avenue  NW.,  Room 

805,  Washington,  DC; 
Director,  Southeast  Region.  National 

Marine  Fisheries  Service,  9450  Koger 

Blvd..  St.  Petersburg.  Florida  33702; 

and 
Director,  Northeast  Region,  National 

Marine  Fisheries  Service,  Federal 

Bldg.,  14  Elm  Street.  Gloucester, 

Massachusetts  01930. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

Date:  July  11, 1988. 
(FR  Doc.  88-15887  Filed  7-13-88:  8:45  amJ 
BHXINQ  COOE  3S10-22-M 

Marine  Mammals;  Issuance  of  Permit; 
John  G.  Shedd,  Aquarium  (P396A) 

On  April  19. 1988.  notice  was 
published  in  the  Federal  Register  (53  FR 
12801)  that  an  application  had  been  filed 
by  the  John  G.  Shedd  Aquarium.  1200 
South  Lakeshore  Drive.  Chicago.  Illinois 
60605  for  a  permit  to  capture  and 
maintain  eight  (8)  Pacific  white-sided 
dolphins  (Lagenorhynchus  obliquidens) 
for  public  display. 

Notice  is  hereby  given  that  on  July  11. 
1988  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407).  the  National 


Marine  Fisheries  Service  issued  a  Permit 

for  the  above  taking  subject  to  certain 

conditions  set  forth  therein. 
The  Permit  is  available  for  review  by 

interested  persons  in  the  following 

offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service.  1825  Connecticut 
Avenue,  NW.,  Room  805.  Washington, 
DC: 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  14  Elm 
Street.  Federal  Building.  Gloucester. 
Massachusetts  01930;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Feiry  Street.  Terminal  Island. 

California  90731. 
Date:  July  11, 1988. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs. 

[FR  Doc.  88-15888  Filed  7-13-88: 8:45  am] 

BILUNQ  COOE  3510-22-« 

National  Technical  Information 
Service 

Intent  to  Grant  Exclusive  Patent 
License 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Xoma 
Corporation,  having  a  place  of  business 
in  Berkeley,  CA  94710.  an  exclusive  right 
in  the  United  States  and  certain  foreign 
countries  to  practice  the  invention 
embodied  in  U.S.  Patent  Application 
Serial  Number  7-191.067.  "Method  for 
Treating  Autoimmune  Diseases  Using 
Succinylacetone".  The  patent  rights  in 
this  invention  will  be  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments,  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 


Licensing.  NTIS,  Box  1423.  Springfield. 
VA  22151. 
Douglas  J.  Campion. 

Office  of  Federal  Patent  Licensing.  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce. 
(FR  Doc.  88-15750  Filed  7-13-88;  8:45  am] 

BIUJNO  COOE  3SHHM-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Non-Authorixation  To  Export  Textile 
Products  from  Hiailand 

July  8. 198a 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

Acnow:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Fennessy,  Commodity  Industry 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-3400. 

SUMMARY  information:  The 

Government  of  Thailand  has  notified  the 
U.S.  Government  that  it  believes  that 
World-Wide  Export-Import  (Thailand) 
Co.  Ltd.,  558  Rama  4  Road.  Bangkok, 
Thailand,  has  sent  shipments  of  textiles 
to  the  United  States  using  fraudulent 
textile  visas.  The  Thai  Government 
asserts  that  it  has  not  authorized  the 
exportation  of  textiles  from  this  firm  to 
the  United  States.  For  that  reason,  and 
at  the  request  of  the  Thai  Government, 
the  U.S.  Customs  Service  will  treat  visas 
from  Worid-Wide  Export-Import 
(Thailand)  Co.  Ltd.  as  invalid. 

Any  persons  holding  textile  visas  for 
goods  produced  by  this  company  should 
contact  the  Royal  Thai  Embassy  at  the 
following  address:  Dumrong 
Indharameesup,  Commercial  Counselor. 
Royal  Thai  Embassy.  1990  M  Street 
NW.,  Suite  380,  Washington.  DC  20036, 
(202)  467-6790. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textiles  and  Apparel 
(FR  Doc.  88-15847  Filed  7-13-88:  8:45  am] 

BILLHM  CODE  SSIft-OR-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Commission  on  Base  Realignment  and 
Closure;  Meeting 

action:  Notice  of  business  meeting  and 
public  hearing. 


26632 
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summary:  The  Defense  Secretary's 
Commission  on  Base  Realignment  and 
Closure  will  hold  a  business  meeting  at 
9:00  a.m.,  July  28, 1988  in  the  Dirksen 
Senate  Ofrice  Building,  Room  138.  This 
will  immediately  be  followed  by  a 
hearing  to  take  public  testimony  on 
environmental  issues  associated  with 
realignments  and  closures. 

For  futher  information,  please  contact: 
Russel  Milnes,  (202)  653-0180,  address: 
Defense  Secretary's  Commission  on 
Base  Realignment  and  Closure,  1825  K 
Street  NW.,  Suite  310.  Washington,  DC 
20006. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
July  11. 1988. 
|FR  Doc.  88-15879  Filed  7-13-«8;  8:45  amj 

BIU.INO  CODE  MIO-Ot-M 

Defense  Science  Board  Task  Force  To 
Review  ttte  Strategic  Fores 
Modernization  Program 

action:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  To  Review  the  Strategic 
Force  Modernization  Program  will  meet 
in  closed  session  on  August  30-31. 1988 
at  TRW  Inc..  Merrifield,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  examine  strategic  force 
modernization  issues  within  the  context 
of  evolving  Soviet  threat  capabilities, 
potential  strategic  arms  control 
restraints,  and  an  increasingly  austere 
fiscal  environment. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
Linda  M.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
July  11. 1988. 
|FR  Doc.  88-15881  Filed  7-13-«8:  8:45  am] 

BILLING  COOE  MtO-Ot-M 

Defense  Science  Board  Task  Force  on 
B-1B  Defensive  Avionics 

ACTION:  Notice  of  advisory  committee 
meetings. 


summary:  The  Defense  Science  Board 
Task  Force  on  B-lB  Defensive  Avionics 
will  meet  in  closed  session  on  August  2, 
1988  at  Eaton.  AIL  Division.  Deer  Park. 
New  York. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  evaluate  the  status  of  the  Air  Force 
B-lB  Defensive  Avionics  Program. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)],  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c](l)  (1982).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

July  11. 1988. 

|FR  Doc.  8»-15880  Filed  7-13-88;  8:45  am] 

BILUNG  COOE  M10-01-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
RAeeting 

July  6. 1968. 

The  USAF  Scientific  Advisory  Board 
panel  on  a  Software  Center  of 
Excellence  will  meet  on  8  August  1988, 
from  1:30  p.m.  to  5:00  p.m.,  and  on  9 
August  1988,  from  8:00  a.m.  to  4:00  p.m. 
at  the  Standard  Systems  Center 
Headquarters.  Building  888,  Cunter  AFS, 
Alabama. 

The  purpose  of  this  meeting  is  to 
review  the  plans  of  the  Air  Force 
Communications  Command  to  establish 
a  Software  Center  of  Excellence  at  the 
Standard  Systems  Center. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4811. 
Patsy  |.  Conner, 

Air  Force  Federal  Register,  Liaison  Officer. 
[FR  Doc.  8&-15752  Filed  7-13-66;  8:45  am] 
BILUNS  COCF  M10-01-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meetings:  August  3, 4,  and  5, 
1988. 

Time  of  Meetings:  0800-1700  hours, 
each  day. 

Place:  The  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  for  Tactical  Applications 
of  Directed  Energy  Weapons  (DEW)  will 
meet  for  the  purpose  of  further  drafting 
and  refining  an  interim  report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  5S2(c)  of  Title 
5,  U.S.C.,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Officer,  Sally 
Warner,  for  further  information  at  (202) 
695-3039  or  695-7046. 
Sally  Wamor, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  88-15754  Filed  7-13-88:  8:45  am] 

MLLMM  COOE  I701-0«-« 


DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.  14.200,  S4.202,  and  84.204) 

Technical  Assistance  Workshop  for 
the  Graduate  Assistance  in  Areas  of 
National  Need  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  Technical  Assistance 
Workshop  for  the  Graduate  Assistance 
in  Areas  of  National  Need  Programs, 
Grants  to  Institutions  to  Encourage 
Minority  Participation  in  Graduate 
Education  Program,  and  the  School, 
College,  and  University  Partnerships 
Program. 

Purpose:  The  Secretary  of  Education 
will  conduct  a  technical  assistance 
workshop  to  assist  applicants  under  the 
Graduate  Assistance  in  Areas  of 
National  Need  Program,  Grants  to 
Institutions  to  Encourage  Minority 
Participation  in  Graduate  Education 
Program,  and  the  School,  College,  and 
University  Partnerships  Program.  This 
workshop  will  be  conducted  by 
representatives  of  the  Office  of  Higher 
Education  Program  Services. 


DATES:  The  Technical  Assistance 
workshop  is  scheduled  to  be  held  on 
Ju.y  25, 1988  at  the  GSA  Regional  Office 
Building,  Auditorium  (Ist  floor),  7th  and 
D  Streets.  SW.,  Washington  DC 

The  following  time  schedule  will  be 
used: 

10:00  a.m. — Graduate  Assistance  in 
Areas  of  National  Need  Program 
1:00  p.m.— School.  College,  and 

University  Partnerships  Program 
2:30  p.m. — Grants  to  Institutions  to 
Encourage  Minority  Participation  in 
Graduate  Edcucation  Program 
For  those  persons  who  cannot  attend 
the  workshop,  information  can  be 
obtained  by  calling  the  contact  person 
or  by  referring  to  the  Federal  Register 
notice  listed  below. 

"Notice  Invitiag  Applications  for  New 
Awards  Under  the  Graduate  Assistance 
in  Areas  of  National  Need  Program  for 
Fiscal  Year  1988',  published  in  53 FR 
25470  on  Wednesday,  July  6, 1988. 

"Notice  Inviting  Applications  for  New 
Awards  Under  the  Grants  to  Institutions 
to  Encourage  Minority  Participation  in 
Graduate  Education  Program  for  Fiscal 
Year  1988".  published  in  53  FR  25653  on 
Friday,  July  8, 198a 

"Notice  Inviting  Applications  for  New 
Awards  Under  the  School,  College,  and 
University  Partnerships  Program  for 
Fiscal  Year  1988".  published  in  53  FR 
25290  on  Tuesday.  July  5, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Barbara  Harvey.  Office  of  Higher 
Education  Program  Services.  Office  of 
Postsecondary  Education,  on  (202)  732- 
4863. 

(Catalog  of  Federal  Domestic  Assistance  Nos. 
64.200.  Graduate  Assistance  in  Areas  of 
National  Need  Programs:  84.202.  Grants  to 
Institutions  to  Encourage  Minority 
Participation  in  Graduate  Education  Program: 
84.204.  School,  College,  and  University 
Partnerships  Program) 
Dated:  July  11, 1988. 
Kenneth  D.  Whitehead. 
Acting  Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  88-15948  Filed  7-13-88:  8:45  am] 
BILUNO  COOE  400(MI1-« 


the  period  July  1. 1988.  through  June  30. 
1989.  The  interest  rate  for  these  loans  is 
provided  under  section  427 A(c)  of  the 
Higher  Education  Act  of  1965  (the  Act), 
as  amended  (20  U.S.C.  1077a(c)). 

Section  427A(c)  of  the  Act  provides 
that  a  variable  interest  rate  applies  to 
new  SLS  and  PLUS  loans  disbursed  on 
or  after  July  1, 1988,  existing  SLS  and 
PLUS  loans  made  at  a  variable  interest 
rate  (currently  10.27  percent),  and  SLS 
and  PLUS  loans  made  prior  to  July  1. 
1987  that  are  refinanced  at  a  variable 
rate.  The  variable  rate  applies  for  each 
12-month  period  beginning  July  1  and 
ending  June  30.  The  rate  is  equal  to  the 
bond  equivalent  rate  of  the  52-week 
Treasury  bills  auctioned  at  the  final 
auction  held  before  the  June  1  preceding 
that  12-month  period  plus  3.25  percent. 

Pursuant  to  section  427A(c)  of  the  Act, 
as  amended,  the  Assistant  Secretary  has 
determined  the  interest  rate  for  variable 
rate  PLUS  and  SLS  loans  for  the  period 
July  1, 1988  Uirough  June  30. 1989  in  the 
following  manner 

Step  1.  By  determining  the  bond 
equivalent  rate  of  the  52-week  Treastuy 
bills  auctioned  at  the  final  auction  prior 
to  June  1, 1988  (7.20  percent);  and 

Step  2.  By  adding  3.25  percent  to  that 
average. 
FOR  FURTHER  INFORMATION  CONTACT 

Ralph  B.  Madden.  Program  Analyst. 
Division  of  Policy  and  Program 
Development,  Department  of  Education 
on  (202)  732-4242. 
(20  U.S.a  1077a(c)) 

Dated:  June  24. 1988. 
Kenneth  D.  Whitehead, 
Acting  Assistant  Secretary  for  Postsecondary 
Education. 

(Catalog  of  Federal  Domestic  Assistance  No. 
94.032.  Guaranteed  Student  Ijjan  Program 
and  PLUS  Program) 

(FR  Doc  88-15844  Filed  7-13-88:  8:45  am] 

BILUNO  CODE  400IH>1-M 


Office  of  Postsecondary  Education 

PLUS  and  Supplemental  Loans  for 
Students  Programs 

AOENCY:  Department  of  Education. 
action:  Notice  of  SLS  and  PLUS  interest 
rate  for  the  period  July  1, 1988,  through 
June  30, 1989. 

The  Assistant  Secretary  for 
Postsecondary  Education  announces  the 
interest  rate  for  variable  rate 
Supplemental  Loans  for  Students  (SLS) 
and  PLUS  loans  to  be  10.45  percent  for 


agreement  involve  approval  of  the 
following  sales:  Contract  Number  S-JA- 
387,  for  the  sale  of  30  kilograms  of 
natural  uranium  metal  to  the  Toshiba 
Corporation,  Japan,  for  use  in  isotope 
separation  experiments.  U.S.  Nuclear 
Regulatory  license  XUO  8656  has  been 
issued  for  export  of  this  material. 
Contract  Number  S-JA-388.  for  the  sale 
of  5  kilograms  of  natural  uranium  metal 
to  the  Tokahu  University,  Japan,  for  use 
in  basic  research. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  these 
subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
security. 

These  subsequent  arrangements  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 
Date:  |uly  7. 1968. 
For  the  Department  of  Energy- 
David  B.  WaHer, 

Assistant  Secretary  of  Energy.  International 
Affairs  and  Energy  Emergencies. 
[FR  Doc.  86-i5794  Filed  7-13-88;  8:45  am] 

BILLING  COOE  MS0-01-W 


DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Atomic  Energy  Agreements;  Proposed 
Subsequent  Arrangements  With  Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  ^ 
proposed  "subsequent  arrangements" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above-mentioned 


Atomic  Energy  Agreements;  Proposed 
Subsequent  Arrangement  With  Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  sale: 

Contract  Number  S-JA-389  for  the 
sale  of  10  kilograms  of  natural  uranium 
mental  for  use  by  the  Nippon  Atomic 
Industry  Group,  Japan,  for  use  in 
investigations  to  clarify  chemical  and 
physical  properties  in  various 
circumstances  such  as  in  toxic 
chemicals  at  high  temperatures. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Date:  July  7. 19Sa 


26634 


Federal  Register  /  Vol.  53.  No.  135  /  Thursday.  July  14.  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  135  /  Thursday.  |uly  14.  1988  /  Notices 


26(35 


For  the  Department  of  Energy. 
David  B.  Waller. 

Assistant  Secretary  of  Energy.  International 
Affairs  and  Energy  Emergencies. 
|FR  Doc.  88-15795  Filed  7-13-88: 8:45  am) 

MLLMO  CODE  S4S»41-M 


Federal  Energy  Regulatory 
Commission 

[ProiMt  No.  M12-«00:  Proiect  No.  M67- 
000] 

George  Arkoosh,  Shorocfc  Hydro,  Inc.; 
Availat>iHty  of  Environmental 
Assessment 

July  11. 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
competing  applications  for  minor  license 
for  the  proposed  Geo-Bon  No.  1  and 
Shoshone  Hydroelectric  Projects  and 
has  prepared  an  Environmental 
Assessment  (EA)  for  the  proposed 
projects.  In  the  EA.  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  proposed 
projects  and  has  concluded  that 
approval  of  either  project,  with 
appropriate  mitigation  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000.  of  the  Commission's  offices 
at  825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  88-15792  Filed  7-13-88;  8:45  am) 
BIUJNG  CODE  (TU-OI-M 


IProiect  No.  6641-003] 

Smithland  Hydroelectric  Partnerships; 
Availability  of  Environmental 
Assessment 

July  11. 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commisison's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
proposed  Smithland  Project  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  project.  In  the  EA, 


the  Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 
IxiiB  0.  CuImII. 
Acting  Secretary. 

[FR  Doc.  8^15791  Filed  7-13-88;  8:45  am) 
BiLUNQ  cooc  nn-oi-m 


(Docket  Nos.  CP88-529-000,  et  at.] 

Panhandle  Eastern  Pipe  Una  Co.,  et  al.; 
Natural  gas  certificate  filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Panhandle  Eastern  Pipe  Line  Co. 

[Docket  No.  CP88-528-000) 
July  6. 1988. 

Take  notice  that  on  June  27. 1988. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas.  77251-1642.  filed  in  Docket  No. 
CP88-528-000  a  request  pursuant  to 
§S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Act  (18  CFR  284.223)  for 
authorization  to  transport  natural  gas 
for  W.A.  Sadler  Resources,  Inc.  (Sadler], 
a  marketer,  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Panhandle  proposes  to  transport  on 
an  interruptible  basis  up  to  2,500  Dt.  per 
day  on  behalf  of  Sadler  pursuant  to  a 
transportation  agreement  dated  May  1. 
1988,  between  Panhandle  and  Sadler 
(Agreement).  Panhandle  would  receive 
gas  from  various  existing  points  of 
receipt  on  its  system  in  Texas. 
Oklahoma.  Kansas.  Colorado.  Wyoming. 
Illinois.  Louisiana,  offshore  Texas. 
Offshore  Louisiana  and  Canada  and 
redeliver  the  subject  gas.  less  fuel  used 
and  unaccounted  for  line  loss  to  Central 
Illinois  Public  Service  Company  in 
Peoria  and  Pike  Counties,  Illinois,  for 
purchase  by  various  end  users. 

Panhandle  further  states  that  the 
estimated  daily  and  estimated  annual 
quantities  would  be  400  Dt.  and  146,000 
Dt.,  respectively.  Service  under 


S  284.223(a)  commenced  on  May  2, 1988, 
as  reported  in  Docket  No  ST88-3929. 
Comment  date:  August  22, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Southern  Natural  Gas  Company 
(Docket  No.  CP88-473-000] 
)uly  8, 1968. 

Take  notice  that  on  June  16, 1988, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563  Birmingham. 
Alabama  35202-2563.  filed  in  Docket  No. 
CP88-473-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  Southern  to 
sell  natural  gas  on  an  interruptible  basis 
and  to  transport  natural  gas  for  direct 
interruptible  sales,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Southern  requests  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  make 
interruptible  sales  for  resale  in 
interstate  commerce  to  third  parties, 
including  other  interstate  pipelines, 
intrastate  pipelines,  local  distribution 
companies,  and  marketers,  brokers,  and 
other  resellers  of  natural  gas  supplies. 
Southern  also  requests  authorization  to 
transport  natural  gas  in  interstate 
commerce  to  effectuate  interruptible 
direct  sales  to  end-users.  It  is  stated  that 
all  such  interruptible  sales  would  be 
made  pursuant  to  the  terms  and 
conditions  of  Southern's  proposed  Rate 
Schedule  IS-1  for  sales  customers  who 
also  purchase  gas  from  Southern  under 
its  OCD  rate  schedules,  and  Rate 
Schedule  IS-2  for  sales  to  all  other 
customers.  It  is  indicated  that  only 
natural  gas  supplies  in  excess  of  the 
current  and  projected  requirements  of 
Southern's  existing  firm  sales  customers 
would  be  available  for  sale  under  these 
rate  schedules. 

Southern  states  that  it  proposes  to 
charge  a  negotiated  rate  for  sales  under 
Rate  Schedules  IS-1  and  IS-2  between  a 
maximum  and  minimum  rate.  It  is  stated 
that  under  the  IS-1  rate  schedule  the 
maximum  rate  for  its  interruptible 
purchases  would  equal  Southern's  OCD 
commodity  rate  in  the  zone  in  which 
delivery  occurs,  until  the  customer's 
total  purchases  from  Southern  exceed  its 
contract  demand.  Southern  states  that 
once  the  customer's  total  purchases 
from  Southern  exceed  its  contract 
demand,  the  maximum  rate  for  its 
interruptible  purchases  would  equal 
Southern's  100  percent  load  factor  OCD 
rate  for  the  zone  in  which  delivery 
occurs.  It  is  indicated  that  under  the  IS- 


2  rate  schedule,  the  maximum  rate  for 
all  sales  would  equal  Southern's  100 
percent  load  factor  rate  for  the  zone  in 
which  delivery  occurs.  Southern  states 
that  the  minimum  rate  for  sales  under 
both  the  IS-1  and  IS-2  rate  schedules 
would  equal  Southern's  actual  weighted 
average  cost  of  gas  purchased  in  the 
month  of  delivery  plus  fuel,  variable 
costs  of  delivery,  GRI  surcharge,  and 
annual  charge  adjustments. 

Southern  states  that  it  does  not 
propose  to  construct  any  new  facilities 
in  connection  with  the  implementation 
of  Rate  Schedule  IS.  Southern 
anticipates  that  all  sales  would  be  made 
by  means  of  existing  Southern  facilities 
and  transportation  agreements  that 
Southern  has  with  other  pipelines.  It  is 
stated  that  purchasers  would  be 
responsible  for  downstream 
transportation  if  any  is  required. 

Southern  states  that  there  are  no  end- 
use  restrictions  applicable  to  gas 
purchased  under  the  IS  rate  schedules 
and  that  accordingly,  all  of  Southern's 
existing  or  new  customers  would  have 
equal  access  to  gas  sold  under  the 
proposed  rate  schedules.  It  is  further 
stated  that  the  proposed  sales  would  be 
interruptible  and  of  lower  priority  than 
Southern's  firm  sales  and  firm 
transportation  services  to  its  traditional 
firm  entitlement  customers. 

Southern  states  that  in  order  to  insure 
that  sales  made  under  Rate  schedule  IS 
would  not  generate  amounts  to  be 
charged  or  returned  to  Southern's 
customers  through  future  PGA  charges. 
Southern  would  exclude  from  the 
computation  of  its  Account  No.  191 
balance  all  volumes  sold  under  Rate 
Schedules  IS  as  well  as  the  pro  rata 
share  of  its  total  actual  systemwide 
purchase  gas  cost  incurred  in  connection 
with  sales  under  Rate  Schedules  IS. 
Accordingly,  Southern  proposes  to 
retain  all  revenues  from  sales  under 
Rate  Schedules  IS. 

Comment  date:  July  27. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
3.  United  Gas  Pipe  Line  Company 
(Docket  No.  CP88-516-0001 
July  6. 1988. 

Take  notice  that  on  June  24, 1988, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP88-516-000 
an  application  pursuant  to  section  7(b) 
of  Natural  Gas  Act  requesting  an  order 
for  permission  and  approval  to  partially 
abandon  transportation  services  for  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
related  to  two  transportation 
agreements  dated  April  10. 1979.  all 
more  fully  set  forth  in  the  application 


which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  States  that  it  transports  gas  for 
Sea  Robin  through  its  capacity  in 
Stingray  Pipeline  Company  (Stingray) 
pursuant  to  two  transportation 
agreements  on  file  with  the  Commission 
as  United's  Rate  Schedules  X-74  and  X- 
75.  United  asserts  that  Sea  Robin  has. 
pursuant  to  the  provisions  of  the 
transportation  agreements,  requested 
that  its  contract  demand  be  reduced 
from  4,700  Mcf  per  day  to  1,000  Mcf  per 
day  in  Rate  Schedule  X-74  and  from 
56,100  Mcf  per  day  to  600  Mcf  per  day  in 
Rate  Schedule  X-74. 

United  and  Sea  Robin  have  executed 
amendments  each  dated  May  10. 1988  to 
the  Rate  Schedules  which  would  provide 
for  the  proposed  change,  it  is  stated. 

Comment  date:  July  27. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  United  Gas  Pipeline  Company 

[Docket  No.  CP88-52fr-000l 

)uly  6. 1988. 

Take  notice  that  on  June  24. 1988. 
United  Gas  i>ipeline  Company  (United), 
P.O.  Box  1478.  Houston.  Texas  77251 
filed  in  Docket  No.  CP88-520-000  a 
request  pursuant  to  §§  157.205  and 
157.211(b)  of  the  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  a  sales  tap  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82-43O-000  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act.  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  proposes  to  install  one-inch 
lap  on  its  existing  IB-inch  Sterlington- 
lackson  Main  Line  in  Hinds  County, 
Mississippi.  The  proposed  tap  would 
enable  United  to  supply  Mississippi 
Valley  Gas  Company  (Mississippi 
Valley),  a  local  distribution  company, 
with  about  60  Mcf/d  for  resale  for 
commercial  use  at  a  egg  laying  and 
processing  plant,  it  is  stated.  IJnited 
explains  that  Mississippi  would  pay  for 
all  costs  resulting  from  the  tap 
installation.  United  further  explains  that 
the  new  sales  tap  would  not  result  in  an 
increase  on  Mississippi  Valley's 
aggregate  base  requirements  or 
contractual  MDQ  of  118.542  Mcf  per 

day. 

Comment  date:  August  22. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Trunkline  Gas  Company 

[Docket  No.  CP88-524-000J 
]uly  6. 1988. 

Take  notice  that  on  June  27, 1988. 
Trunkline  Gas  Company  (TrunWine). 


P.O.  Box  1642.  Houston.  Texas  77251- 
1642  filed  in  Docket  No.  CP88-524-000  a 
request  pursuant  to  §  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP86-586-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Trunkline  proposes  to  triansport 
natural  gas  for  Exxon  Corporation 
(Exxon),  a  producer,  pursuant  to  a 
transportation  agreement  dated  January 
30. 1988.  Trunkline  explains  that  service 
commenced  May  1. 198a  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-3923-000.  Trunkline  further 
explains  that  the  peak  day  quantity 
would  be  40.000  dekatherms.  the 
average  daily  quantity  would  be  1,000 
dekatherms.  and  the  annual  quantity 
would  be  365.000  dekatherms.  Trunkline 
explains  that  it  would  receive  natural 
gas  for  Exxon's  account  at  points  of 
receipt  in  South  Timbalier  Area  blocks 
171. 185.  and  170.  Offshore  Louisiana 
and  would  redeliver  natural  gas  for 
Exxon's  account  to  Ciolumbia  Gulf 
Transmission  Company  at  Centerville. 
St.  Mary  Parish,  Louisiana.  Trunkline 
indicates  that  the  natural  gas  to  be 
transported  is  for  the  ultimate 
consumption  by  Humble  Gas  System,  a 
local  distribution  company. 

Comment  date:  August  22. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Trunkline  Gas  Company 

[Docket  No.  CP88-526-0001 

July  6, 1988. 

Take  notice  that  on'June  27. 1988. 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642  filed  in  Docket  No.  CP88-52fr-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Exxon  Corporation  (Exxon),  a 
producer,  under  Trunkline's  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  Trunkline  proposes  to 
transport  up  to  50.000  dt.  per  day  on 
behalf  of  Exxon  pursuant  to  a 
transportation  agreement  dated  May  20. 
1988.  It  is  estimated  that  the  average 
daily  quantity  and  the  annual  quantity 
of  gas  to  be  transported  would  be  1.000 
dt.  and  365.000  dL.  respectively.  It  is 
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stated  that  the  transportation  agreement 
provides  for  Trunkline  to  receive  gas 
from  various  existing  points  of  receipt 
on  its  system  from  Offshore  Louisiana 
and  redeliver  the  gas,  less  fuel  used  and 
unaccounted  for  line  loss,  to  Texas 
Eastern  Transmission  Corporation, 
(TETCO).  in  Beauregard  Parish, 
Louisiana.  Trunkline  advises  that  the 
subject  gas  would  be  purchased  by 
Connecticut  Power  &  Light  Company. 
Finally,  Trunkline  states  that  the 
transportation  service  commenced  on 
May  25, 1988  under  S  284.223(a),  as 
reported  in  Docket  No.  ST88-3922. 

Comment  date:  August  22, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Granite  State  Gas  Transmission  Inc. 
[Docket  No.  CP8fr-521-000] 
July  6, 1988. 

Take  notice  that  on  June  27, 1988, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State).  120  Royall  Street. 
Canton,  Massachusetts  02021,  filed  in 
Docket  No.  CP-88-521-000  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  157.212)  for  authorization  to 
add  a  new  delivery  point  in 
Scarborough,  Maine  to  its  affiliated 
distributor.  Northern  Utilities,  Inc. 
(Northern)  under  the  certificate  issued  in 
Docket  No.  CP-82-515-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Granite  states  that  it  will  install  a  new 
delivery  point  in  the  existing  right-of- 
way  at  the  intersection  of  Eastern  Road 
and  Black  Point  Road  in  Scarborough  at 
an  estimated  cost  of  $14,820  to  serve  a 
new  customer  of  Northern.  Granite  also 
states  that  it  will  be  reimbursed  by 
Northern  for  the  cost  of  the  new  delivery 
point. 

Granite  further  states  that  the  total 
volumes  which  it  is  authorized  to  deliver 
to  Northern  after  approval  of  this 
request  will  not  exceed  the  volumes 
authorized  prior  to  approval.  It  is  also 
stated  that  the  construction  of  the  new 
delivery  point  is  not  prohibited  by 
Granite  State's  existing  tariff  pursuant 
to  which  sales  are  made  to  Northern  and 
deliveries  through  the  new  delivery 
point  will  be  made  without  detriment  or 
disadvantage  to  Granite  State's  other 
customer  requirements  nor  will  any 
abandonment  of  service  result  from 
approval  of  this  request. 

Comment  date:  August  22, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


8.  Trunkline  Gas  Company 

(Docket  No.  CP88-525-000] 
July  e.  1988. 

Take  notice  that  on  June  27, 1988, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston,  Texas  77251- 
1642.  filed  in  Docket  No.  CP88-525-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
National  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Unicorp 
Energy,  Inc.  (Unicorp),  a  marketer,  under 
the  certificate  issued  in  Docket  No. 
CP86-586-000  on  April  30. 1987. 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

'Trunkline  states  that  pursuant  to  a 
transportation  agreement  dated  April  26, 
1988,  as  amended  June  3, 1988,  it 
proposes  to  transport  up  to  100,000 
dekatherms  per  day  equivalent  of 
natural  gas  on  an  interruptible  basis  for 
Unicorp  from  points  of  receipt  listed  in 
Exhibit  "A"  of  the  agreement  to 
redelivery  points  also  listed  in  Exhibit 
"A".  The  subject  of  transportation 
service  would  involve  interconnections 
between  Trunkline  and  various 
transporters.  Trunkline  states  that  it 
would  receive  the  gas  at  various  existing 
points  on  its  system  in  Illinois, 
Louisiana,  Offshore  Louisiana. 
Tennessee  and  Texas,  and  that  it  would 
transport  and  redeliver  the  gas,  less  fuel 
used  and  unaccounted  for  line  loss,  to 
(1)  Consumers  Power  Company  in 
Elkhart,  Indiana,  and  (2)  Panhandle 
Eastern  Pipe  Line  Company  in  Douglas 
County,  Illinois,  for  various  local 
distribution  companies  and  end  users.  It 
is  stated  that  the  transportation  charge 
for  the  proposed  service  is  based  upon 
Trunkline's  currently  effective  Rate 
Schedule  PT. 

Trunkline  further  states  that  the 
average  daily  and  annual  quantities 
would  be  equivalent  to  40,000 
dekatherms  and  14,600,000  dekatherms, 
respectively.  Trunkline  advises  that 
service  under  {  284.233(a)  commenced 
May  6, 1988,  as  reported  in  Docket  No. 
ST88-3920. 

Comment  date:  August  22, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Trunkline  Gas  Company 

(Docket  No.  CP88-527-000) 
July  6. 1988. 

Take  notice  that  on  June  27, 1988, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP88-527-000  a 
request  pursuant  to  S  157.205  of  the 


Commission's  Regulations  under  the 
National  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Archer 
Daniels  Midland  Company  (Archer),  the 
shipper  and  end  user,  under  the 
certificate  issued  in  Docket  No.  CP86- 
586-000  on  April  30, 1987,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  application 
that  is  on  file  with  the  Commission  and 
open  to  public  inspection. 

Trunkline  states  that  pursuant  to  a 
transportation  agreement  dated  April  12, 
1988,  it  proposes  to  transport  up  to  250 
dekatherms  per  day  equivalent  of 
natural  gas  on  an  interruptible  basis  for 
Archer  from  points  of  receipt  listed  in 
Exhibit  "A"  of  the  agreement  to 
redeHvery  points  also  listed  in  Exhibit 
"A".  The  subject  of  transportation 
service  would  involve  interconnections 
between  Trunkline  and  various 
transporters.  Trunkline  states  that  it 
would  receive  the  gas  at  various  existing 
points  on  its  system  in  Illinois. 
Louisiana,  Offshore  Louisiana, 
Tennessee  and  Texas,  and  that  it  would 
transport  and  redeliver  the  gas,  less  fuel 
used  and  unaccounted  for  line  loss,  to 
Illinois  Power  Company  in  Champaign 
County,  Illinois,  for  ultimate  use  by 
Archer.  It  is  stated  that  the 
transportation  charge  for  the  proposed 
service  is  based  upon  Trunkline's 
currently  effective  Rate  Schedule  PT. 

Trunkline  further  states  that  the 
average  daily  and  annual  quantities 
would  be  equivalent  to  35  dekatherms 
and  12,775  dekatherms,  respectively. 
Trunklin.?  advises  that  service  under 
S  284.233(a)  commenced  May  1, 1988,  as 
reported  in  Docket  No.  ST88-3927. 

Comment  date:  August  22, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  K  N  Energy.  Inc. 

[Docket  No.  CP88-533-000J 
July  6. 1988. 

Take  notice  that  on  June  28. 1988,  K  N 
Energy,  Inc.  (K  N),  P.O.  Box  15265 
Lakewood,  Colorado  80215,  filed  in 
Docket  No.  CP88-533-000  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  permission  and  approval  to 
abandon  metering  stations  and 
appurtenant  facilities  for  and  service  to 
certain  direct  sales  customers  under  the 
authorization  issued  in  Docket  No. 
CP83-1 40-000,  et  ai,  pursuant  to  section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  three  customers  to 
whom  K  N  makes  retail  sales  have 


ceased  taking  natural  gas  and  have 
requested  that  K  N  permanently 
terminate  natural  gas  service.  K  N. 
therefore,  proposes  to  abandon,  by 
removal,  the  metering  stations  and 
appurtenant  facilities  which  were 
installed  to  deliver  natural  gas  to  the 
following  direct  sales  customers:  ' 


Name 


Atwood   Ct>eese   Company   (AtwKXxJ. 

KS). 

Excel  Corporation  (Cozad,  NE) 

Sargent  Alfalfa  Products.  Inc.  (Sargent. 

NE). 


Docket  No. 


CP70-228 

CP82-57 
CP62-215 


Comment  date:  August  22, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  United  Gas  Pipeline  Company 

[Docket  No.  CP88-534-000J 
luly  6. 1988. 

Take  notice  that  on  June  28. 1988. 
United  Gas  Pipeline  Company  (United). 
P.O.  Box  1487.  Houston.  Texas  77251. 
filed  in  Docket  No.  CP88-534-000  a 
request  pursuant  to  S  284.223  of  the 
Regulations  under  the  National  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP88-6-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  natural 
gas  for  Chevron  U.S.A.  Inc.  (Chevron). 
IJnited  explains  that  service  commenced 
May  1, 1988  under  5  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST88^237.  United 
explains  that  the  peak  day  quantity 
would  be  20.600  dekatherms,  the 
average  daily  quantity  would  be  20,600 
dekatherms,  and  that  the  annual 
quantity  would  be  7.519.000  dekatherms. 
United  explains  that  it  would  receive 
natural  gas  for  Chevron's  account  at 
points  of  receipt  in  Mississippi.  United 
states  that  it  would  redeliver  the  gas  for 
Chevron's  account  at  existing  delivery 
points  in  Mississippi. 

Comment  date:  August  22, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Trunkline  Gas  Company 

(Docket  No.  CP88-523-000} 
July  6. 1988. 

Take  notice  that  on  June  27, 1988, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642.  filed  in  Docket  No.  CP88-523-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
National  Gas  Act  (18  CFR  157.205)  for 


authorization  to  provide  a 
transportation  service  for  Loutex 
Energy,  Inc.  (Loutex),  a  marketer,  under 
the  certificate  issued  in  Docket  No. 
CP86-586-000  on  April  30, 1987, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Trunkline  states  that  pursuant  to  a 
transportation  agreement  dated  May  1, 
1988,  it  proposes  to  transport  up  to 
65,000  dekatherms  per  day  equivalent  of 
natural  gas  on  an  interruptible  basis  for 
Loutex  from  points  of  receipt  listed  in 
Exhibit  "A"  of  the  agreement  to 
redelivery  points  also  listed  in  Exhibit 
"A".  The  subject  of  transportation 
service  would  involve  interconnections 
between  Trunkline  and  various 
transporters.  Tnmkline  states  that  it 
would  receive  the  gas  at  various  existing 
points  on  its  system  in  Illinois, 
Louisiana.  Offshore  Louisiana. 
Tennessee  and  Texas,  and  that  it  would 
transport  and  redeliver  the  gas,  less  fuel 
used  and  unaccounted  for  line  loss,  to 
(1)  Exxon  Corporation  in  St.  Mary 
Parish,  Louisiana,  (2)  Bridgeline  Gas 
Distribution  Company  in  St.  Mary 
Parish,  Louisiana,  (3)  Monterey  Pipeline 
Company  in  St.  Mary  Parish.  Louisiana. 
(4)  Southern  Natural  Gas  Company  in 
St.  Mary  Parish.  Louisiana,  and  (5) 
United  Gas  Pipe  Line  Company  in  St. 
Mary  Parish.  Louisiana,  for  various  local 
distribution  companies.  It  is  stated  that 
the  transportation  charge  for  the 
proposed  service  is  based  upon 
Trunkline's  currently  effective  Rate 
Schedule  PT. 

Trunkline  further  stales  that  the 
average  daily  and  annual  quantities 
would  be  equivalent  to  30,000  \ 

dekatherms  and  10,950,000  dekathermaf 
respectively.  Trunkline  advises  that 
service  under  §  284.233(a)  commenced 
May  3, 1988,  as  reported  in  Docket  No. 
ST88-3919. 

Comment  date:  August  22, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Algonquin  Gas  Transmission  . 
Company 

(Docket  No.  CP88-510-000J 
July  6. 1988. 

Take  notice  that  on  June  24. 1988, 
Algonquin  Gas  Transmission  Company, 
1284  Soldiers  Field  Road,  Boston, 
Massachusetts  02135,  filed  in  Docket  No. 
CP88-51O-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
National  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
facilities  in  connection  with  establishing 
a  new  delivery  point  for  Boston  Gas 


Company  (Boston  Gas),  under  the 
certificate  issued  in  Docket  No.  CP87- 
317-000  on  April  30. 1987,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
that  is  on  file  with  the  Commission  and 
open  to  public  inspection. 

Algonquin  states  that  Boston  Gas  has 
requested  and  Algonquin  has  agreed  to 
construct  a  new  measuring  and 
regulating  station  on  land  owned  by 
Polaroid  Corporation  (Polaroid)  adjacent 
to  Algonquin's  existing  pipleline 
facilities  in  Waltham.  Massachusetts.  It 
is  stated  that  Boston  Gas  would  install 
connecting  facilities  between  the 
proposed  station  and  Polaroid,  the 
ultimate  end  user.  It  is  also  stated  that 
Boston  Gas  would  pay  all  costs 
associated  with  the  project  including 
reimbursement  to  Algonquin  for  out  of 
pocket  expenses  incurred.  It  is  estimated 
that  the  total  cost  of  the  new  station 
would  be  $321,000. 

Algonquin  states  that  it  does  not 
propose  to  increase  the  maximum  daily 
obligation  under  firm  service 
agreements  between  Algonquin  and 
Boston  Gas.  Algonquin  states  that  it 
would  designate  the  proposed  delivery 
point  on  its  service  agreements  with 
Boston  Gas  with  zero  delivery 
obligation.  Accordingly.  Algonquin 
states  that  its  peak  day  or  annual 
commitments  under  firm  service 
agreements  would  not  be  affected  by 
construction  of  the  new  station. 

Comment  date:  August  22, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP88-531-000) 

July  6, 1988. 

Take  notice  that  on  June  28, 198a 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP88-531-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  on  behalf  of 
Transco  Energy  Marketing  Company 
(TEMCO),  a  marketer  of  natural  gas, 
under  Natural's  blanket  certificate 
issued  in  Docket  No.  CP86-582-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  proposes  to  transport  on  an 
interruptible  basis  up  to  300.000  MMBtu 
of  gas  on  a  peak  day  (and  any 
additional  volumes  accepted  pursuant  to 
the  overrun  provisions  of  Natural's  Rate 
Schedule  ITS)  and  36.500.000  MMBtu  on 
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an  annual  basis  for  TEMCO.  It  is  stated 
that  Natural  would  receive  the  gas  for 
TEMCO's  account  at  various  existing 
receipt  points  in  Texas,  offshore  Texas, 
Louisiana  and  Kansas,  and  would 
deliver  equivalent  amounts  of  gas  in 
Oklahoma,  Illinois,  Louisiana,  Iowa, 
Arkansas  and  Kansas.  It  is  asserted  that 
the  transportation  service  would  be 
effected  using  existing  facilities  and 
would  not  require  any  construction  of 
additional  facilities.  It  is  explained  that 
the  service  commenced  May  1, 1988, 
under  the  automatic  authorization 
provisions  of  §  284.223  of  the 
Commission's  Regulations. 

Comment  date:  August  22, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Williams  Natural  Gas  Company 

(Docket  No.  CP8&-102-001J 
July  7. 19B8. 

Take  notice  that  on  June  20, 1988, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP88-102-001  an 
amendment  to  its  application  filed  in 
Docket  No.  CP88-102-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  reflect  a  sale  of  certain  facilities  as 
more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

In  its  original  application,  WNG 
proposed  to  abandon  by  reclaim  the 
Chase  Central  compressor  station  and 
appurtenant  facilities.  Following 
negotiation.  WNG  and  Vail  Energy 
corporation  (Vail)  doing  business  as 
EnMark  Gas  Gathering,  have  modified 
the  original  agreement,  as  explained. 
WNG  now  proposes  to  sell  the  Chase 
Central  station  to  Vail  for  $19,000.  The 
250  hp  compressor  unit  would  be 
reclaimed  to  stock,  it  is  stated.  WNG 
also  indicates  that  Vail  would  purchase 
no  facilities  at  the  Peckham  delivery 
point. 

WNG  further  states  that  total  cost  to 
abandon  the  facilities  is  estimated  to  be 
$34,270  with  a  salvage  value  of  $69,622. 

Comment  date:  July  28, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

16.  Southwest  Gas  Corporation 

[Docket  No.  CP88-530-000] 
July  7, 1988. 

Take  notice  that  on  June  28, 1988, 
Southwest  Gas  Corporation  (Applicant), 
P.O.  Box  98510.  Las  Vegas.  Nevada 
89193,  filed  in  Docket  No.  CP88-530-000 
an  application  pursuant  to  section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  a  certificate  of 


public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  pipeline,  pressure 
regulating,  and  measurement  facilities 
along  Applicant's  northern  Nevada 
jurisdictional  transmission  system,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  the  purpose  of 
the  proposed  facilities  is  to  enhance  the 
design  deliverability  of  certain  segments 
of  Applicant's  system  so  as  to  enable 
Applicant  to  meet  both  the  existing  and 
projected  design  day  requirements  of 
Applicant's  Priority  1  and  2  customers 
for  natural  gas  through  the  1990-91 
winter  season.  Applicant  also  states  that 
it  has  recently  conducted  an  evaluation 
of  the  daily  design  capacity  of  the 
existing  facilities  along  its  northern 
Nevada  transmission  system,  and  gas 
determined  that,  due  to  high  priority 
customer  load  growth  and  deterioration 
of  some  facilities.  Applicant  needs  to 
reinforce  and  augment  the  design 
delivery  capability  of  its  system  along 
certain  segments.  Applicant  asserts  that 
the  estimated  design  day  requirements 
for  natural  gas  by  its  customers, 
beginning  with  the  upcoming  1988-89 
winter  heating  season,  exceed  the  daily 
design  capacity  of  the  existing  facilities 
to  deliver  such  gas. 

Specifically,  Applicant  proposes  to:  (1) 
Construct  and  operate  15.5  miles  of  16" 
O.D.  replacement  pipeline  along  the 
portion  of  its  northern  Nevada  system 
referred  to  as  the  Carson  lateral  in 
Washoe,  Storey  and  Lyon  Counties, 
Nevada;  (2)  construct  and  operate  1.7 
miles  of  10.75"  O.D.  loop  pipeline  along 
the  Carson  lateral  in  Carson  City 
County.  Nevada;  (3)  upgrade,  and  in 
some  instances  relocate,  existing 
pressure  regulating  station  and 
measurement  facilities  at  a  total  of  five 
locations  on  the  Carson,  Reno,  South 
Tahoe,  and  North  Tahoe  laterals  in 
Washoe,  Lyon,  and  Douglas  Counties, 
Nevada;  and  (4)  install  new  pressure 
regulating  station  facilities  at  a  total  of 
three  locations  on  the  Reno  and  Carson 
laterals  in  Washoe  and  Lyon  Counties, 
Nevada.  Applicant  estimates  the  total 
cost  of  the  proposed  construction 
activities  to  be  $4,940,000.  which  would 
be  financed  from  treasury  funds. 

AppUcant  indicates  that  the  facilities 
proposed  in  (1)  above  would  replace 
two  existing  segments  of  12%"  pipeline 
and  would  enable  Applicant  to  increase 
the  maximum  allowable  operating 
pressure  on  those  segments,  thereby 
increasing  design  capacity.  Applicant 
indicates  it  intends  to  abandon  the  two 
pipeline  segments  due  to  deterioration 
of  the  coating  on  the  pipe  and  the 
questionable  ability  of  the  line  to  permit 


an  increase  in  the  maximum  available 
operating  pressure  equivalent  to  that  of 
the  proposed  new  line.  Applicant 
indicates  that  it  believes  that  the 
abandonment  of  the  existing  pipeline 
segments  does  not  require  abandonment 
authorization  under  section  7(b)  of  the 
Natural  Gas  Act  inasmuch  as  the 
facilities  have  physically  deteriorated 
and  are  being  replaced  by  the  new 
pipeline  and  no  reduction  or 
abandonment  of  service  would  result. 
However,  Applicant  requests  that  the 
Commission  grant  any  abandonment 
authorization  as  deemed  necessary. 

Applicant  requests  expeditious 
approval  of  its  application  in  order  to 
ensure  that  the  necessary  facilities  can 
be  constructed  and  placed  into 
operation  to  meet  design  day 
requirements  for  the  upcoming  winter 
heating  season. 

Applicant  further  states  that  in  Docket 
No.  CP87-30&-O00,  Applicant  filed  a 
joint  application,  along  with  Applicant's 
wholly-owned  subsidiary,  Paiute 
Pipeline  Company  (Paiute).  by  which 
Applicant  proposes  to  transfer  to  Paiute 
all  of  Applicant's  northern  Nevada 
system  facilities  and  operations  that  are 
subject  to  the  Commission's  jurisdiction 
under  the  Natural  Gas  Act.  Applicant 
asserts  that  by  order  issued  May  17, 
1988,  the  Commission  granted  the 
necessary  authorization  to  permit  the 
transfer  to  Paiute  of  Applicant's 
northern  Nevada  jurisdictional  facilities 
and  operations.  Applicant  asserts  that 
Paiute  has  accepted  the  certificate  to 
acquire  and  operate  the  facilities,  and 
that  Applicant  and  Paiute  are  presently 
engaged  in  completing  the  arrangements 
to  effectuate  the  transfer  such  that 
Paiute  will  commence  operations  no 
later  than  August  1, 1988.  It  is  indicated 
that  if  Paiute  commences  operations 
prior  to  the  issuance  of  the  certificate 
requested  in  the  instant  application, 
Paiute  would  be  substituted  as  the 
applicant  in  this  proceeding.  It  is  further 
indicated  that  if  the  certificate  authority 
requested  in  the  application  is  issued 
prior  to  the  date  that  Paiute  commences 
operations.  Applicant  believes  that  the 
certificate  authorization  issued  in  the 
instant  proceeding,  consistent  wit^  the 
authorization  in  Docket  No.  CP87-309- 
000,  would  be  subsequently  transferred 
to  Paiute  upon  Paiute's  commencement 
of  operations. 

Comment  date:  July  28, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 


date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natrual 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  grant  of  the  certificate 
is  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  requried,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  88-15632  Filed  7-13-88:  8:45  am) 

MIXING  COOC  e717-01-M 


[Docket  Not.  CPa8-535-000,  et  ai.] 

United  Gas  Pipe  Line  Co.,  et  al.;  Natural 
Gas  Certificate  Filings 

July  8. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP8&-535-000) 

Take  notice  that  on  June  28. 1988, 
United  Gas  Pipe  Line  Company, 
(United),  P.O.  Box  1478.  Houston.  Texas 
77251,  filed  in  Docket  No.  CP88-535-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  on  behalf  of 
Texas  Gas  Marketing  Inc.  (Texaco) 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP88-6-000  on  January  15, 
1988.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

United  states  that  pursuant  to  a 
transportation  agreement  dated  May  3, 
1988.  it  proposes  to  transport  natural  gas 
for  Texaco,  from  one  point  of  receipt 
located  offshore  Louisiana,  to  a  delivery 
point  on  United's  system  offshore 
Louisiana. 

United  further  states  that  the  peak 
day  quantities  would  be  15,450  MMBtu, 
the  average  daily  quantities  would  be 
15,450  MMBtu  and  that  the  annual 
quantities  would  be  5,639.250  MMBtu.  It 
is  stated,  service  under  §  284.223(a) 
commenced  May  10, 1988,  as  reported  in 
Docket  No.  ST88-4273  (filed  June  17. 
1988). 

Comment  date:  August  22, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  National  Fuel  Gas  Supply  Corporation 

[Docket  No.  CP88-508-000J 

Take  notice  that  on  June  24, 1988, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York  14203.  filed  in  Docket  No. 
CP88-508-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  sales  tap  facihties 
to  attach  new  residential  customers  of 
National  Fuel  Gas  Distribution 
Corporation  (Distribution)  and  to  add, 
delete  and  relocate  delivery  points  to 
Distribution  under  the  certificate  issued 
in  Docket  No.  CP83-4-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 


that  is  on  file  with  the  Commission  and 
open  to  public  inspection. 

National  proposes  to  construct  sales 
tap  facilities  in  Clarion,  Armstrong, 
McKean,  Jefferson,  and  Erie  Counties, 
Pennsylvania,  in  order  to  serve 
additional  residential  customers  of 
Distribution.  National  also  proposes  the 
addition,  deletion  and  relocation  of 
delivery  points  with  respect  to 
Distribution  in  Clearfield  and  Mercer 
Counties,  Pennsylvania,  and  in 
Allegheny  County.  New  York.  National 
states  the  proposed  deliveries  will  have 
minimal  impact  on  its  peak  and  annual 
deliveries. 

Comment  date:  August  22, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natu.al  Gas  Act  (18  CFR  175.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  appUcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  88-15784  Filed  7-13-88;  8:45  am] 

BILUNO  COOE  triZ-OI-M 


(Project  No.  8517-004,  et  al.] 

Hydroelectric  Applications,  Prodek, 
Inc.,  et  al.;  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  8517-004. 

c.  Date  Filed:  May  23, 1988. 

d.  Applicant  Prodek,  Inc. 

e.  Name  of  Project  Jackson  Gulch 
Project. 

f.  Location:  On  the  West  Mancos 
River  near  the  town  of  Mancos,  in 
Montezuma  County,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  Carole  A. 
Dumal,  Prodek,  Inc.,  2431  E.  61sl  Street, 
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Suite  318.  Tulsa.  OK  74136,  (918)  749- 
7749. 

i.  FERC  Contact.  Thomas  Dean.  (202) 
376-9562. 

j.  Comment  Date:  August  12. 1988. 

k.  Description  of  Project  The 
proposed  project  would  have  utilized  the 
Bureau  of  Reclamations'  Jackson  Gulch 
dam  and  reservoir  and  would  have 
consisted  of:  (1)  powerhouse  No.  1 
containing  one  175  kW  generating  unit; 
(2)  a  24-inch-diameter,  750-foot-long 
penstock  leading  to;  (3)  powerhouse  No. 
2  containing  one  200  kW  generating  unit 
and  powerhouse  No.  3  containing  one 
450  kW  generating  unit;  (4)  two  7.2-kV 
buried  transmission  lines;  and  (5) 
appurtenant  facilities. 

The  project  would  have  had  a  total 
installed  capacity  of  825  kW.  The 
applicant  estimated  the  average  annual 
energy  generation  to  be  1,350.000  kWh. 

The  applicant  states  that  the  project  is 
infeasible  at  this  time  due  to:  (1)  limited 
early  spring  releases  from  the  reservoir 
(2)  an  altered  method  for  calculating 
capacity  payments  for  category  3 
contracts  under  the  Public  Utility 
Regulatory  Policies  Act;  and  (3)  increase 
equipment  costs  due  to  the  foreign 
exchange  rate. 

I.  Purpose  of  Project.  Applicant 
intended  to  sell  the  power  generated 
from  the  proposed  facility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

2  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10502-000. 

c.  Date  Filed:  November  6. 1987. 

d.  Applicant:  Garkane  Power 
Association.  Inc. 

e.  Name  of  Project:  Lower  Boulder 
Creek. 

f.  Location:  On  Boulder  Creek  within 
the  Dixie  National  Forest  in  T33S,  R4E. 
near  Boulder  in  Garfield  County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  781(a>-825(r). 

h.  Applicant  Contact:  Mr.  Glen  P. 
Willardson,  P.O.  Box  790,  Richfield,  UT 
84701,(801)896-5403. 

i.  FERC  Contact  Julie  Bemt,  (202)  376- 
1936. 

t  Comment  Date:  September  6, 1988. 
.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  a 
2.981-foot-long.  30-inch-diameter  steel 
pipeline  extending  from  an  open  canal 
which  transports  water  from  the  tailrace 
of  the  existing  upstream  Boulder  Creek 
Project  (Project  No.  2219);  (2)  a 
prefabricated  intake  structure;  (3)  a 
powerhouse  at  elevation  7,400  feet  msl 
containing  two  generating  units  each 
with  a  rated  capacity  of  450  kW;  and  (4) 
a  5,280-foot-long  transmission  line.  The 
average  annual  energy  production  is 
estimated  to  be  5,513  MWh  and  the 


estimated  cost  of  the  project  is 
$1,210,500. 

I.  Purpose  of  Project  The  power  . 
produced  will  be  consumed  by  the 
applicant  or  sold  to  local  power 
companies. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  C  and  Dl. 

3.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10586-000. 

c.  Date  filed:  March  31. 1988. 

d.  Applicant-  Southern  Energy.  Inc. 

e.  Name  of  Project  Lutak  Inlet. 

f.  Location:  On  an  unnamed  stream 
near  the  town  of  Haines  in  the  First 
Judicial  District.  Juneau,  Alaska.  T.30S., 
R.59E.,  Sections  9, 10,  and  16.  Cooper 
River  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  John 
Floreske,  Jr.,  P.O.  Box  34117.  Juneau,  AK 
99803,  (907)  789-7544. 

I.  FERC  Contact  Ms.  Deborah  Frazier- 
Stutely.  (202)  376-9621. 

j.  Comment  Date:  September  6, 1988. 

k.  Description  of  Project  The 
proposed  run-of-river  project  would 
consist  of:  (1)  A  4.5-foot-high  screened 
intake  structure  at  elevation  320  feet:  (2) 
an  18-inch-diameter,  2,047-{6ot-long 
buried  penstock  with  an  18-inch 
butterfly  valve;  (3)  a  powerhouse 
containing  a  single  turbine-generator 
unit  with  a  rated  capacity  of  150  kW;  (4) 
a  3-foot-wide,  3-foot-high  tailrace:  (5)  a 
40-foot-long,  12.47-kV  transmission  line 
tying  into  an  existing  Haines  Light  and 
Power  distribution  system. 

The  applicant  estimates  the  cost  for 
conducting  these  studies  under  the 
preliminary  permit  at  $30,000. 

I.  Purpose  of  Project  Power  produced 
from  the  project  will  be  sold  to  Haines 
Light  and  Power. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO,  B,  C,  and  D2. 

4.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10567-000. 

c.  Date  filed:  April  4. 198a 

d.  Applicant  Barrish  and  Sorenson 
Hydroelectric  Company. 

e.  Name  of  Project  Cispus  River  No.  4. 

f.  Location:  On  Cispus  River,  in  Lewis 
County.  Washington.  TllN,  R6E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  Steve  P.  Barrish. 
Barrish  and  Sorenson  Hydroelectric  Co.. 
1004  SE  97th  Avenue,  Vancouver,  WA 
98664,  (206)  254-2423. 

i.  FERC  Contact  William  Roy- 
Harrison.  (202)  376-9830. 

j.  Comment  Date:  September  6. 1988. 


k.  Description  of  Project  The 
proposed  project  consists  of:  (1)  A  14- 
foot-high.  250-foot-long  diversion 
structure  at  elevation  980  feet  msl;  (2)  a 
12-foot-deep,  90-foot-wide,  11,400-foot- 
long  canal;  (3)  parallel  12-foot-diameter, 
600-fool-long  penstocks;  (4)  a 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  15.3  MW;  (5)  a 
1.9-mile-long.  69-kV  transmission  line 
tying  into  a  new  Lewis  County  PUD 
substation;  and  (6)  a  tailrace  putting 
water  back  into  the  Cispus  River.  The 
applicant  estimates  an  100,384  MWh 
average  annual  energy  production.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $35,000. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C  and  D2. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10568-000. 

c.  Date  filed:  April  4. 1968. 

d.  Applicant  Barrish  and  Sorenson 
Hydroelectric  Company. 

e.  Name  of  Project  Cispus  River  No.  3. 

f.  Location:  Partially  within  Gifford 
Pinchot  National  Forest,  on  Cispus  River 
in  Lewis  County,  Washington,  TllN, 
R7E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Steve  P.  Barrish, 
Barrish  and  Sorenson  Hydroelectric 
Company,  1004  SE  97th  Avenue, 
Vancouver,  WA  98664,  (206)  254-2423. 

i.  FERC  Contact  William  Roy- 
Harrison.  (202)  376-9830. 

j.  Comment  Date:  September  6, 1988. 

k.  Description  of  Project  The 
proposed  project  consists  of:  (1)  An  8- 
foot-high,  200-foot-long  diversion 
structure,  at  elevation  1,180  feet  msl:  (2) 
a  10-foot-deep,  75-foot-wide.  30.500-foot- 
long  canal;  (3)  parallel  lO-foot-diameter, 
600-foot-long  penstocks;  (4)  a 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  13.1  MW;  (5)  a 
6.25-mile-long.  60-kV  transmission  line 
tying  into  a  new  Lewis  County  PUD 
substation;  and  (6)  a  tailrace  putting 
water  back  into  the  Cispus  River. 

The  applicant  estimates  an  85.882 
MWh  average  annual  energy 
production.  The  approximate  cost  of  the 
studies  under  the  permit  would  be 
$35,000. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C  and  D2. 

6  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10569-000. 

c.  Date  filed:  April  4, 1988. 

d.  Applicant  Barrish  and  Sorenson 
Hydroelectric  Company. 

e.  Name  of  Project  Greenhorn  Creek. 


f.  Location:  Partially  within  Gifford 
Pinchot  National  Forest,  on  Greenhorn 
Creek,  Lewis  County,  Washington  TllN, 
R7E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Steve  P.  Barrish, 
Barrish  and  Sorenson  Hydroelectric 
Company,  1004  SE  97th  Avenue, 
Vancouver.  WA  98664,  (206)  254-2423. 

i.  FERC  Contact  William  Roy- 
Harrison.  (202)  376-9830. 

j.  Comment  Date:  September  6, 1988. 

k.  Description  of  Project  The 
proposed  project  consist  of:  (1)  A  6-foot- 
high,  75-foot-long  diversion  structure  at 
elevation  2,480  feet  msl;  (2)  a  42-inch- 
diameter,  14.500-foot-long  penstock;  (3)  a 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  4.6  MW;  (4)  a 
10-mile-long.  69-kV  transmission  line 
tying  into  a  new  Lewis  County  PUD 
substation;  and  (5)  a  tailrace  putting 
water  back  into  Greenhorn  Creek. 

The  applicant  estimates  a  30.370  MWh 
average  annual  energy  production.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $25,000. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO,  B,  C  and  D2. 

7  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10570-000. 

c.  Date  filed:  April  4, 1988. 

b.  Applicant  Barrish  and  Sorenson 
Hydroelectric  Company. 

e.  Name  of  Project  Smith  Creek. 

f.  Location:  Partially  within  Gifford 
Pinchot  National  Forest,  on  Smith  Creek 
in  Lewis  County.  Washington.  T12N. 
R9E  and  T13N.  R9E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-«25(r), 

h.  Applicant  Contact  Steve  P.  Barrish, 
Barrish  and  Sorenson  Hydroelectric 
Company,  1004  SE  97th  Avenue, 
Vancouver.  WA  98664.  (206)  254-2423. 

i.  FERC  Contact  William  Roy- 
Harrison.  (202)  376-9830. 

j.  Comment  Date:  September  6, 198a 

k.  Description  of  Project  The 
proposed  project  consist  of:  (1)  A  6-foot- 
high,  100-foot-long  diversion  structure  at 
elevation  2,720  feet  msl;  (2)  a  54-inch- 
diameter,  20,500-foot-long  penstock;  (3)  a 
poweriiouse  containing  a  generating  unit 
with  a  rated  capacity  of  10.4  MW;  (4)  a 
350-foot-long,  09-kV  transmission  line 
connecting  into  the  existing  Lewis 
County  PUD  substation;  and  (5)  a 
tailrace  putting  water  back  into  Smith 
Creek. 

The  applicant  estimates  a  6a674  MWh 
average  annual  energy  production.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $30,000. 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B,  C  and  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit 

h.  Project  No.:  10571-000. 

c.  Date  filed:  April  4, 1988. 

d.  Applicant  Barrish  and  Sorenson 
Hydroelectric  Company. 

e.  Name  of  Project  Silver  Creek. 

f.  Location:  Partially  within  Gifford 
Pinchot  National  Forest,  on  Silver  Creek, 
in  Lewis  County.  Washington  T13N,  R7E 
and  T12N,  R7E 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact  Steve  P.  Barrish, 
Barrish  and  Sorenson  Hydroelectric 
Company,  1004  SE  97th  Avenue. 
Vancouver,  WA  98864,  (206)  254-2423. 

i.  FERC  Contact  William  Roy- 
Harrison,  (202)  376-9830. 

j.  Comment  Date:  September  6, 1988. 

k.  Description  of  Project  The 
proposed  project  consist  of:  (1)  A  6-foot- 
high,  80-foot-long  diversion  structure  at 
elevation  1,400  feet  msl;  (2)  a  72-inch- 
diameter,  21,800-foot-long  penstock;  (3)  a 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  6.2  MW;  (4)  a 
3,500-foot-long.  69-kV  transmission  line 
tying  into  the  existing  Lewis  County 
PUD  system;  and  (5)  a  tailrace  putting 
water  back  into  Silver  Creek. 

The  applicant  estimates  a  41.916  MWh 
average  annual  energy  production.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $25,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B.  C  and  D2. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10578-000. 

c.  Date  filed:  April  la  1988. 
b.  Applicant  PRODEK,  INC. 

e.  Name  of  Project  Mildford  Dam. 

f.  Location:  On  the  Republican  River 
near  Junction  City,  Geary  County, 
Kansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Ms.  Carole  A. 
Dumal.  2431  East  61st  St..  Suite  318. 
Tulsa.  OK  74136.  (918)  749-7749. 

i.  FERC  Contact  Charles  T.  Raabe, 
(202)  376-9778. 

j.  Comment  Date:  September  1, 1988. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the  U.S. 
Army  Corps  of  Engineers'  Milford  Dam 
and  Reservoir,  and  would  consist  of:  (1) 
Two  turbine/generator  bulkheads  to  be 
installed  in  the  intake  tower,  each 
bulkhead  comprising  80  turbine/ 
generator  units  having  a  capacity  of  57- 
kW  and  76-HP  per  unit,  for  a  total 
installed  capacity  of  9. 120-kW;  (2)  an 
outdoor  gantry  crane;  (3)  a  15-foot-wide. 


30-foot-long  switchgear  and  control 
powerhouse;  (4)  a  200-foot-long,  34.5-kV 
underground  transmission  line;  and  (5) 
appurtenant  facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  33  million 
kWh.  Project  power  will  be  marketed  to 
an  established  operating  electric  utility. 
Applicant  estimates  that  the  cost  of  the 
studies  under  the  terms  of  the  permit 
would  be  $60,000  to  $90,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B,  C,  and  D2. 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10616-000. 

c.  Date  filed:  June  9, 1988. 

d.  Applicant  Branch  Associates. 

e.  Name  of  Project  3rd  Branch. 

f.  Location:  On  the  Mohawk  River, 
near  the  Village  of  Waterford  and  the 
City  of  Cohoes,  Saratoga  and  Albany 
Counties,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Matthew 
Lavenia,  234  Woodin  Road,  Clifton  Park. 
NY  12065.  (518)  371-5671. 

i.  FERC  Contact  Michael  Dees.  (202) 
376-9414. 

j.  Comment  Date:  September  1. 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  A 
new  10  acre  reservoir  with  a  storage 
capacity  of  80  acre-feet  at  a  normal 
surface  elevation  of  27  feet  msl;  (2)  a 
new  concrete  dam  200  feet  long,  ranging 
from  two  to  five  feet  high;  (3)  a  new 
powerplant  50  feet  wide  and  20  feet  long 
housing  two  hydropower  units  each 
rated  at  550-kW;  (4)  a  new  tailrace  50 
feet  wide,  200  feet  long,  with  a 
maximum  depth  of  15  feet;  (5)  a  new 
13.akV  transmission  line  300  feet  long; 
and  (6)  appurtenant  facilities.  The 
estimated  annual  energy  production  is 
5.5  GWh.  Project  power  would  be  sold 
to  the  Niagara  Mohawk  Power 
Corporation.  Apphcant  estimates  that 
the  cost  of  the  work  to  be  performed 
under  the  preliminary  permit  would  be 
$21,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B,  C,  and  D2. 

11  a.  Type  of  Application:  Change  in 
Land  Rights. 

b.  Project  No.:  2580-010. 

c.  Date  Filed:  May  2, 1988. 

d.  Applicant  Consumers  Power 
Company. 

e.  Name  of  Project  Tippy  Want. 

f.  Location:  Manistee  River  in 
Manistee  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 
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h.  Applicant  Contact:  Mr.  T.A. 
McNish,  Secretary.  Consumers  Power 
Company,  212  West  Michigan  Avenue, 
Jackson. MI  49201. 

i.  FERC  Contact:  Mr.  Donald  Wilt. 
(202)  376-1762. 

j.  Comment  Date:  August  11, 1988. 

k.  Description  of  Application: 
Consumers  Power  Company,  licensee 
for  the  Tippy  Plant  Project,  seeks 
Commission  authorization  to  dispose  of 
2  parcels  of  land  currently  located 
within  the  project  boundary.  Parcel  1, 
which  is  presently  undeveloped  and 
contains  approximately  362  acres, 
would  be  transferred  to  Caberfae  Skiing 
Company,  Inc.,  which  would  later 
transfer  the  land  to  the  United  States 
Forest  Service.  Parcel  2.  which  contains 
approximately  24  acres  surrounding  the 
Stronach  Dam,  would  be  transferred  to 
STS  Consultants.  LTD..  for  the  purposes 
of  hydroelectric  development.  (A  copy 
of  the  application  may  be  obtained  by 
interested  parties  directly  from  the 
licensee). 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C,  & 
D2. 

12  a.  Type  of  Application:  Study  Plan. 

b.  Project  No.:  2680-006. 

c.  Date  Filed:  April  19. 1988. 

d.  Applicant:  Consumers  Power 
Corporation  and  Detroit  Edison  Power 
Corporation. 

e.  Name  of  Project:  Ludingtbn  Pumped 
Storage  Project. 

f.  Location:  The  eastern  shore  of  Lake 
Michigan  in  the  City  of  Ludington. 
Mason  County.  Michigan. 

g.  Filed  Pursuant  to:  FERC  Order 
Modifying  a  Mitigative  Plan  for  Turbine 
Mortality,  issued  August  11. 1987. 

h.  Applicant  Contact:  Mr.  William  M. 
Lange.  Assistant  General  Counsel, 
Consumers  Power  Corporation.  1016 
16th  Street.  NW.  Washington.  DC  20036, 
(202)  293-5795. 

i.  FERC  Contact:  Lon  Crow,  (202)  376- 
1759. 

j.  Comment  Date:  August  15, 1988. 

k.  Description  of  the  Plan:  Consumers 
Power  and  Detroit  Edison  Power 
Corporations  propose  a  study  plan 
designed  to  determine  measures  that 
would  reduce  or  minimize  the  impacts  to 
fish  resources  associated  with  operation 
of  the  Ludington  Pumped  Storage 
Project. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 

13  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  6281-008. 

c.  Date  Filed:  May  17, 1988. 

d.  Applicant:  Five  Bears  Hydro,  Inc. 

e.  Name  of  Project:  Five-Bears. 

f.  Location:  Ward  Creek.  Plumas 
County,  California. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  L. 
Trieberg.  Secretary.  Five  Bears  Hydro, 
Inc.,  13293  Lower  Grass  Valley  Road. 
Suite  102.  Nevada  City.  CA  95959. 

i.  FERC  Contact:  Mr.  Robert  Grieve, 
(202)  376-9063. 

j.  Comment  Date:  August  11, 1988. 

k.  Description  of  Amendment  of 
License:  Five  Bears  Hydro.  Inc. 
(licensee)  proposed  to  change  the 
location  of  the  diversion  structure  and  a 
portion  of  the  penstock  by  moving  the 
diversion  structure  about  1600  feet 
upstream  of  where  it  was  originally 
sited  in  the  original  license. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 

14  a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Project  No.:  EL87-1-000. 

c.  Date  Filed:  October  2. 1988. 

d.  Applicant:  Dunn  &  McCarthy,  Inc. 

e.  Name  of  Project:  Dunn  &  McCarthy 
Project. 

f.  Location:  Owasco  Outlet,  Cayuga 
County,  New  York. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  U.S.C.  817(bl. 

h.  Applicant  Contact:  McNeill 
Watkins  H.  William  ].  Madden.  Jr.. 
Bishop,  Liberman,  Cook.  Purcell,  & 
Reynolds.  1200  Seventeenth  Street.  NW., 
Washington.  DC  20036. 

i.  FERC  Contact:  Hank  Ecton.  (202) 
376-9073. 

j.  Comment  Date:  August  18. 1988. 

k.  Description  of  Project:  The 
proposed  Dunn  &  McCarthy  Project 
would  consist  of:  (1)  An  e.xisting  9.5- 
foot-high  and  100-foot-Iong  stone  and 
masonry  dam;  (2)  a  reservoir  with  a 
surface  area  of  1.2  acres,  a  net  storage 
capacity  of  4.5  acre-feet  m.s.l.;  (3)  an 
existing  intake  canal.  1.050  feet  long;  (4) 
an  existing  steel  penstock  with  a 
diameter  of  9.5  feet  and  a  length  of  140 
feet;  (5)  an  existing  powerhouse 
containing  a  new  generating  unit  with  a 
capacity  of  700  kilowatts:  (6)  an  existing 
transmission  line.  100  feet  long:  (7)  an 
existing  30-foot-wide.  500-foot-long 
tailrace;  and  (8)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States:  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam:  or  (4)  if  applicable,  has 
involved  or  would  involve  any 


construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design  or 
operation. 

1.  Purpose  of  Project:  To  reinstall  the 
original  turbine-generator  unit  or  one  of 
similar  capacity  and  sell  the  generated 
electricity  to  the  local  public  utility 
(New  York  State  Electric  and  Gas 
Corporation)  or  such  other  entity  that 
can  efficiently  and  economically  utilize 
the  power. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

15  a.  Type  of  Application:  Change  in 
Land  Rights. 

h.  Project  No.:  \d89-012. 

c.  Date  Filed:  May  27, 1988. 

d.  Applicant:  Western  Massachusetts 
Electric  Company. 

e.  Name  of  Project:  Turners  Falls. 

f.  Location:  On  the  Connecticut  River 
in  Franklin  County,  Massachusetts; 
Windham  County.  Vermont;  and 
Cheshire  County.  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §S  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  R.A. 
Reckert.  Western  Massachusetts 
Electric  Company.  P.O.  Box  270. 
Hartford.  CT  06141-0270.  (203)  665-5000. 

i.  FERC  Contact:  Mr.  Donald  Wilt. 
(202)  376-1762. 

j.  Comment  Date:  August  18. 1988. 

k.  Description  of  Application: 
Western  Massachusetts  Electric 
Company,  licensee  for  the  Turners  Falls 
Project,  seeks  Commission  authorization 
to  convey  certain  interests  in  real 
property  within  the  project  boundary  to 
Turners  Falls  Ltd.  Partnership.  The 
easements  will  allow  for:  (a) 
Construction  of  an  overhead  electric 
transmission  line  on  project  lands:  (b) 
rights  to  install  and  use  an  access 
roadway  along  the  licensees'  power 
canal;  and  (c)  rights  for  emergency 
access  across  the  licensees'  power  canal 
by  means  of  an  existing  bridge.  (A  copy 
of  the  application  may  be  obtained  by 
interested  parties  directly  from  the 
licensee). 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C,  & 
D2. 

16  a.  Type  of  Application:  Surrender 
of  License. 

b.  Project  No.:  861 1-003. 

c.  Date  Filed:  June  16. 1988. 

d.  Applicant:  John  N.  Webster. 

e.  Name  of  Project:  Alton  Dam  Project 

f.  Location:  On  the  Merrymeeting 
River  in  Belknap  County.  New 
Hampshire. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact-  Mr.  John  N. 
Webster,  P.O.  Box  1073.  Dover.  NH 
03820.  (207)  384-5334. 

i.  FERC  Contact:  Steven  H.  Rossi. 
(202)  376-9814. 

j.  Comment  Date:  August  22, 1988. 

k.  Description  of  Proposed  Surrender 
The  proposed  project  would  have 
consisted  of:  (1)  A  15-foot-high.  136-foot- 
iong  earth  embankment  and  concrete 
gravity  dam  with;  (2)  4-foot-high 
flashboards;  (3)  a  reservoir  with  a 
normal  water  surface  area  of  500  acres 
and  a  storage  capacity  of  4,758  acre-feet 
at  surface  elevation  526.3  feet  MSL:  (4)  a 
gate  house  located  on  the  left  abutment; 
(5)  a  4-foot-diameter,  330-foot-long 
penstock;  (6)  a  concrete  and  masonry 
powerhouse  containing  a  generating  unit 
with  a  capacity  of  125  kW;  (7)  the  0.48- 
kV  generator  leads;  (8)  the  0.48/2.4-kV. 
250-kVA  transformer  (9)  a  350-foot-long. 
2.4-kV  line;  and  (10)  appurtenant 
facilities.  The  proposed  project  would 
have  generated  up  to  600,000  kWh 
annually  and  would  have  been  sold  to 
the  Public  Service  Company  of  New 
Hampshire. 

The  licensee  states  that  due  to  its 
inability  to  obtain  a  power  sales 
contract,  the  licensee  wishes  to 
surrender  its  license.  No  construction 
has  started. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C  and 
D2. 

17  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10615-000. 

c.  Date  filed:  June  7, 1988. 

d.  Applicant  Wolverine  Power  Supply 
Cooperative.  Inc. 

e.  Name  of  Project:  Tower  and  Kleber 
Hydro  Project. 

f.  Location:  On  the  Black  River  near 
Onaway.  Cheboygan  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Raymond  G. 
Towne.  Wolverine  Power  Supply 
Cooperative.  Inc..  1050  East  Division. 
P.O.  Box  369.  Boyne  City.  MI  49712,  (616) 
582-6572. 

i.  FERC  Contact:  Ed  Lee.  (202)  376- 
9116. 

j.  Comment  Date:  September  16, 1988. 

k.  Description  of  Project:  The  existing 
run-of-river  Tower  and  Kleber  Project 
consists  of  two  developments  located  at 
the  Tower  and  Kleber  Dams.  The  Tower 
Dam  is  about  7.1  miles  upstream  from 
the  point  of  which  the  Black  River  flows 
into  the  Black  Lake.  Kleber  Dam  is  2.5 
miles  downstream  from  the  Tower  Dam. 

The  Tower  Hydro  Development 
consists  of:  (1)  The  Tower  Dam  which  is 
727-foot-long  and  22-foot-high;  (2)  a  102- 


acre  rpservoir  having  a  maximum 
storage  capacity  of  620  acre-feet  at  722.1 
feet  msl;  (3)  a  concrete  powerhouse 
integral  with  the  dam  and  housing  two 
280-kW  generators  for  a  total  installed 
capacity  of  560  KW  and  an  average 
annual  generation  of  1,868  MWh;  (4)  a 
150-foot-long.  69-KV  transmission  line; 
and  (5)  appurtenant  facilities. 

The  Kleber  Hydro  Development 
consists  of:  (1)  The  Kleber  Dam  which  is 
535-foot-long  and  40-foot-high;  (2)  a  295- 
acre  reservoir  having  a  maximum 
storage  capacity  of  3.000  acre-feet  at 
701.1  feet  msl;  (3)  a  concrete 
powerhouse  located  in  the  river  channel 
and  housing  two  600-KW  generator  for  a 
total  installed  capacity  of  1.200  KW  and 
an  average  annual  generation  of  5.630 
MWh;  (4)  a  50-foot-long.  12.5-KV 
transmission  line;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  would  be  $68,000. 

1.  Purpose  of  Project:  The  power 
produced  is  utilized  by  the  applicant 
within  its  own  distribution  system. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO.  B.  C.  and  D2. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 


must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s]  named  in  this  public  notice. 
AID.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION ", 

"COMPETING  APPLICATION", 
•'PROTEST',  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docum.ents 
must  be  filed  by  providing  the  original 
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and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.W..  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway.  Acting  Director.  Division  of 
Project  Review,  Federal  Energy 
Regulatory  Commission.  Room  203-RB. 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
apphcation  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments — States, 
agencies  etablished  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986.  the 
Fish  and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act.  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act.  the 
National  Environmental  Policy  Act.  Pub. 
L.  No.  88-29.  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  Section  313(b)  of 
the  Federal  Power  Act.  16  U.S.C.  Section 
8251(b).  that  Commission  flndings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 


may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  Tiling  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  July  11, 198a 
Lois  D.  Cashell, 

Acting  Secretary. 

(PR  Doc.  88-15905  Filed  7-13-68:  8:45  am] 
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( Docket  No.  FA-58-OOOI 

Arkansas  Power  ft  Ugtit  Co^  Order 
Establishing  Hearing  Procedures 

Issued:  July  11. 1988. 

On  April  18. 1988.  the  Commission 
issued  a  letter  order  '  noting  Arkansas 
Power  &  Light  Company's  (AP&L) 
disagreement  with  certain  items 
contained  in  the  stafTs  audit  report  of 
AP&L's  books  and  records.  The  letter 
noted  AP&L's  staffs  findings  regarding: 
(1)  Transfers  of  property  between 
affiliated  companies.  (2)  allowance  for 
funds  used  during  construction, 
depreciation  and  overheads  after  the  in- 
service  date  of  Independence  Unit  No.  1 
and  (3)  expenses  related  to  equal 
employment  opportunity  cases.  AP&L 
was  requested  to  advise  whether  it 
would  agree  to  the  disposition  of  the 
issues  under  the  shortened  procedures 
provided  for  by  Part  41  of  the 
Commission's  Regulations.  18  CFR  41.1. 
et  seq. 

On  May  17, 1988.  AP&L  responded 
that  it  did  not  consent  to  the  shortened 
procedures.  Section  41.7  of  the 
Commission's  Regulations  provides  that 
in  case  consent  to  the  shortened 
procedures  is  not  given  the  proceeding 
will  be  assigned  for  hearing. 
Accordingly,  the  Acting  Secretary,  under 
authority  delegated  by  the  Commission, 
will  set  these  matters  for  hearing. 

Any  interested  person  seeking  to 
participate  in  this  docket  shall  file  a 
protest  or  a  motion  to  intervene 
pursuant  to  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
no  later  than  15  days  after  the  date  of 
publication  of  this  order  in  the  Federal 
Register. 

It  is  ordered: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
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Energy  Organization  Act,  the  provisions 
of  the  Federal  Power  Act  particularly 
sections  205,  206  and  301  thereof,  and 
pursuant  to  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR.  Chapter 
I),  a  public  hearing  shall  be  held 
concerning  the  appropriateness  of 
AP&L's  accounting  practices  as 
discussed  above. . 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding,  to  be  held  within  45  days  of 
the  date  of  this  order,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  The 
Presiding  Judge  is  authorized  to 
establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(C)  This  order  shall  be  promptly 
published  in  the  Federal  Register. 
Lois  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  8&-15862  Filed  7-ia-88:  8:45  am| 

BILLmO  COOE  •7l7-0t-« 


(Docket  No.  TA8S-2-63-0001 

Carnegie  Natural  Gas  Co^  Proposed 
Changes  In  FERC  Gas  Tariff 

July  11. 1988. 

Take  notice  the  Carnegie  Natural  Gas 
Company  ("Carnegie"),  on  July  1, 1988, 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff,  Volume  No.  1. 
Specifically,  Carnegie  filed  the  following 
tariff  sheets: 

Ninth  Revised  Sheet  No.  47 
Ninth  Revised  Sheet  No.  48 

Carnegie  states  that  these  tariff  sheets 
are  being  filed  pursuant  to  18  CFR 
154.305  as  part  of  Carnegie's  annual 
purchased  gas  adjustment  filing. 
Carnegie  states  that  pursuant  to  the 
Purchased  Gas  Adjustment  provisions  of 
its  FERC  Gas  Tariff  it  proposes  to 
increase  gas  its  rates  to  reflect  changes 
in  projected  purchase  costs.  Ninth 
Revised  Sheet  Nos.  47  and  48  reflect  an 
increase  of  .3164  per  Dth  in  the  Demand- 
1  charge  applicable  to  LVWS  and  CDS 
service;  an  increase  of  $.0005  per  Dth  in 
the  Demand-2  charge  applicable  to 
LVWS  and  CDS  service;  an  increase  of 
$.0138  per  Dth  in  the  commodity  charges 
applicable  LVWS  and  CDS  service:  and 
an  increase  of  $.0267  per  Dth  applicable 
to  LVIS  service. 
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Copies  of  the  filing  were  served  upon 
Carnegie's  jurisdictional  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
28, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lots  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  88-15864  Filed  7-13-68;  8:45  ami 
BNXINO  COOE  nn-OI-M 


(Docket  No.  RP88-212-0001 

Enogex,  Inc^  f>etition  for  Declaratory 
Order,  Or  for  Waiver  of  Regulations,  or 
Alternatively,  for  Approval  of  Rates 
and  Charges  for  Transportation  of  Gas 
Pursuant  to  Sut>part  C  of  Part  284  of 
ttie  Commission's  Regulations 

July  11. 1968. 

Take  notice  that  Enogex  Inc.  (Enogex) 
on  July  6, 1988,  filed  a  petition  for  a 
declaratory  order  that  certain  natural 
gas  transportation  arrangements 
between  (i)  Delhi  Gas  Pipeline 
Corporation  (Delhi)  and  Enogex,  and  (ii) 
Transok,  Inc.  (Transok)  and  Enogex,  are 
not  subject  to  the  Commission's 
jurisdiction  under  the  Natural  Gas  Act. 
15  U.S.C.  717,  et  seq.  (1982),  and  further, 
that  transportation  arrangements 
between  Enogex  and  these  two 
companies  do  not  require  Commission 
approval  under  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act,  15  U.S.C.  3371 
(1982).  If  the  Commission  concludes  that 
these  transportation  arrangements  are 
subject  to  its  regulations.  Enogex 
requests  a  waiver  of  those  regulations 
and  filing  requirements. 

In  the  event  the  Commission  declines 
to  issue  the  requested  order  or  grant 
requested  waiver,  then  alternatively, 
pursuant  to  S  284.123(b)(2)  of  the 
Commission's  regulations  (18  CFR 
284.123(b)(2)  (1987)),  Enogex  requests 
that  the  Commission  approve  a 
maximum  transportation  charge  of  28.50 
cents  per  Mcf  for  NGPA  section  311 
transportation  on  behalf  of  Delhi  and 
Transok 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Commission,  825  North  Capitol 
Street  NE.,  Washington.  DC  20426,  in 
accordance  with  Rules  214  and  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211).  All 
such  motions  should  be  filed  on  or 
before  July  18, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  t>e 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  86-15867  Filed  7-ia-86;  6:45  amj 
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(Docket  No.  TA88-1-24-O001 

Equitrans,  Inc.;  Proposed  Change  In 
FERC  Gas  Tariff 

July  11. 1968. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans)  on  July  7, 1988,  tendered  for 
filing  with  the  Federal  Regulatory 
Commission  (Commission)  the  following 
tariff  sheets  to  it  FERC  Gas  Tariff, 
Original  Volume  No.  1.  to  become 
effective: 

September  1, 1988 

Second  Revised  Sheet  No.  10 
Second  Revised  Sheet  No.  14 

October  1. 1988 

Third  Revised  Sheet  No.  10 
Third  Revised  Sheet  No.  14 

Equitrans  states  that  the  filing  is  made 
pursuant  to  §§  154.305  and  154.310  of  the 
Commission's  regulations  and  is  in 
conformity  to  the  provisions  of  Order 
483,  as  amended. 

Equitrans  states  that  the  change  in 
rates  results  from  the  application  of  its 
Purchase  Gas  Cost  Adjustment 
provisions  in  Section  19,  of  its  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1. 

The  sales  rates  set  forth  on  Rate 
Schedule  PLS  reflect  an  overall  increase 
of  $.0332  per  dth  in  the  Commodity  rate. 
The  current  purchase  gas  adjustment  to 
Rate  Schedules  PLS  is  a  decrease  of 
$.0420  per  dekatherm  (dth)  and  the 
Surcharge  Adjustment  is  an  increase  of 
$.0752  per  dth.  This  change  results  in  a 
current  estimated  average  cost  of  gas  in 
this  filing  of  $2.2255  per  dth  and  a  Total 
Commodity  Charge  of  $2.6636  per  dth. 


The  current  adjustment  to  D  (1) 
Purchase  Gas  Costs  for  Rate  Schedule 
PLS  reflects  an  increase  of  $.1415  per  dth 
for  an  overall  D  (1)  demand  costs  of 
$3.0206  per  dth. 

The  current  adjustment  to  D  (2) 
Purchase  Gas  Costs  for  Rate  Schedule 
PLS  reflects  a  decrease  of  $.0037  per  dth 
for  an  overall  D  (2)  demand  costs  of 
$.0711  per  dth. 

The  current  purchase  gas  adjustment 
to  Rate  Schedules  GS-1  is  a  decrease  of 
$.9318  per  dth.  The  Surcharge 
Adjustment  is  a  decrease  of  $1.8318  per 
dth.  This  change  results  in  a  current 
estimated  average  cost  of  gas  in  this 
filing  of  $.9897  per  dth  and  a  Total 
Commodity  Charge  of  $1.1927  per  dth. 

Equitrans  states  that  tariff  sheets 
Third  Revised  Sheet  No.  10  and  Third 
Revised  Sheet  No.  14  are  submitted  in 
accordance  with  §§  154.305  and  154.310 
of  the  Commission's  regulations  to  be 
effective  October  1, 1988.  Said  tariff 
sheets  eliminate  the  one  month 
Surcharge  Adjustment  of  $.0752  per  dth 
for  Rate  Schedule  PLS  and  the  one 
month  Surcharge  Adjustment  of  $1.8318 
per  dth  for  Rate  Schedule  GS-1. 

After  the  elimination  of  the  Surcharge 
Adjustment  effective  Ocrober  1, 1988  the 
total  Commodity  Charges  for  Rate 
Schedules  PLS  and  GS-1  will  be  $2.5884 
and  $3.0245  per  dth,  respectively. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  State 
commissions  and  upon  each  party  on 
the  service  list  of  Docket  CP88-676-000. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  21. 1988. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  88-15865  Filed  7-13-88:  8:45ain| 
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(Docket  No.  TA88-2-14-000I 

Lawrenceburg  Gas  Transmission 
Corp.;  FiHng  Substitute  Tariff  Sheet 

July  11. 1988. 

Take  notice  that  on  July  5, 1988, 
Lawrenceburg  Gas  Transmission 
Corporation  ("Lawrenceburg")  tendered 
for  filing  one  (1)  revised  gas  tariff  sheet 
to  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  dated  as  issued  on  July  1, 
1988.  proposed  to  become  effective 
August  1, 1988,  and  identified  as  follows: 

Forty-fourth  Revised  Sheet  No.  4 

Lawrenceburg  states  that  its  revised 
tariff  sheet  was  filed  under  its 
Purchased  Gas  Adjustment  (PGA) 
Provision  in  order  to  track  changes  in 
the  rates  of  its  pipeline  supplier. 
Lawrenceburg  was  granted  a  temporary 
waiver  from  the  requirement  of  Orders 
No.  483  and  483-A,  that  allow  it  to 
continue  to  use  its  existing  purchased 
gas  adjustment  provision  pending 
Commission  approval  of  its 
abandonment  application  at  Docket  No. 
CP88-368-000. 

Copies  of  this  filing  were  served  upon 
Lawi  enceburg's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing,  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20428.  in  accordance  with  §§  385.214 
and  365.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  28, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casliell, 
Acting  Secretary. 
[FR  Doc.  88-15870  Filed  7-13-88;  8:45  am| 
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(Docket  No.  FA8S-6S-000] 

Mississippi  Power  &  Light  Co.;  Order 
Establishing  Hearing  Procedures 

Issued  July  11, 1988. 

On  April  18, 1988.  the  Commission 
issued  a  letter  order  *  noting  Mississippi 
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Power  &  Light  Company's  (MP&L) 
disagreement  with  certain  items 
contained  in  the  stafPs  audit  report  of 
MP&L's  books  and  records.  The  letter 
noted  MPftL's  disagreement  with  the 
staffs  flndings  regarding:  (1)  Transfers 
of  property  between  affiliated 
companies,  (2)  allowance  for  funds  used 
during  construction  and  (3)  accounting 
for  coal  slurry  pipeline  costs.  MP&L  was 
requested  to  advise  whether  it  would 
agree  to  the  disposition  of  the  issues 
under  the  shortened  procedures 
provided  for  by  Part  41  of  the 
Commission's  Regulations.  18  CFR  41.1, 
et  seq. 

On  May  19, 1988,  MP&L  responded 
that  it  did  not  consent  to  the  shortened 
procedures.  Section  41.7  of  the 
Commission's  Regulations  provides  that 
in  case  consent  to  the  shortened 
procedures  is  not  given  the  proceeding 
will  be  assigned  for  hearing. 
Accordingly,  the  Acting  Secretary,  under 
authority  delegated  by  the  Commission, 
will  set  these  matters  for  hearing. 

Any  interested  person  seeking  to 
participate  in  this  docket  shall  file  a 
protest  or  a  motion  to  intervene 
pursuant  to  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
no  later  than  15  days  after  the  date  of 
publication  of  this  order  in  the  Federal 
Register. 

It  is  ordered: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Conunission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act,  the  provisions 
of  the  Federal  Power  Act,  particularly 
sections  205, 206  and  301  thereof,  and 
pursuant  to  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR,  Chapter 
I],  a  public  hearing  shall  be  held 
concerning  the  appropriateness  of 
MP&L's  accounting  practices  as 
discussed  above. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding,  to  be  held  within  45  days  of 
the  date  of  this  order,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  The 
Presiding  Judge  is  authorized  to 
establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 


(C)  This  order  shall  be  promptly 
published  in  the  Federal  Register. 
Lois  D.  CmIwU. 
Acting  Secretary: 

(FR  Doc.  88-15863  Filed  7-13-88;  8:45  am] 
Btuma  CODE  nn-oi-M 


I  Docket  Na  RP86-94-006] 

Sea  Robin  Pipeline  Co.;  Compliance 
Tariff  Filing 

July  11. 1988. 

Takle  notice  that  on  July  7, 1988,  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
submitted  the  following  tariff  sheets  as 
part  of  Sea  Robin's  FERC  Gas  Tariff, 
Original  Volume  No.  1,  in  compliance 
with  the  Commission's  Order  dated  June 
22,1988: 

Revised  Fourth  Revised  Sheet  No.  4-A2 

First  Revised  Sheet  No.  33 

First  Revised  Sheet  No.  51 

First  Revised  Sheet  No.  52 

First  Revised  Sheet  No.  56 

First  Revised  Sheet  No.  63 

Original  Sheet  No.  63A 

First  Revised  Sheet  No.  64 

First  Revised  Sheet  No.  65 

First  Revised  Sheet  No.  72 

First  Revised  Sheet  No.  73 

First  Revised  Sheet  No.  75 

Original  Sheet  No.  75A 

First  Revised  Sheet  No.  76 

First  Revised  Sheet  No.  83 

First  Revised  Sheet  No.  84 

First  Revised  Sheet  No.  85 

First  Revised  Sheet  No.  86 

First  Revised  Sheet  No.  115 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
18, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Caslieil. 
Acting  Secretary. 
|FR  Doc.  88-15868  Filed  7-13-88;  8:45  am] 
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[Docket  No.  RP8S-20O-e00] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Request  For  Waiver  of  Tariff 
Provisions 

|ulyll,1988. 

Take  notice  that  on  June  27, 1988, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  petition  for  authorization  for 
limited  waiver  of  certain  provisions  of 
its  FERC  Gas  Tariff. 

Transco  requests  authorization  for  a 
limited  waiver  of  certain  provisions  of 
its  FERC  Gas  Tariff  so  as  to  permit 
Transco  to  avoid  collection  of  its 
minimum  annual  commodity  bill  from  its 
full  requirement  customers  during  the 
contract  year  commencing  November  1, 
1985  and  ending  October  31, 1986 
(contract  year  1986).  Transco  states 
there  is  good  cause  to  allow  waiver  of 
its  minimum  annual  commodity  bill 
tariff  provisions  for  full  requirement 
customers  who  had  no  control  over  their 
market  loss  during  contract  year  1986. 

Transco  further  states  that  the 
economic  impact  of  the  requested 
waiver  will  fall  on  Transco's 
shareholders  and  that  it  has  no 
objection  to  the  Commission  imposing  a 
condition  precluding  future  recovery  of 
losses  related  to  the  waiver  from  its 
customers. 

Copies  of  the  filing  have  been  served 
on  Transco's  customers  and  interested 
state  commissioners. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
18, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Caslwn, 
Acting  Secretory. 
|FR  Doc.  88-15869  Filed  7-13-88:  8:45  am) 

WLLMQ  CODE  (TIT-Ot-M 


[Docket  No.  TO8S-2-4»^M0) 


(Docket  No.  TASS-2-22-000] 


Williams  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

July  11, 1988. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  July  5, 1988, 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  Original 
Volume,  No.  1: 
Sixth  Revised  Sheet  No.  6 
Fifth  Revised  Sheet  No.  7 
Third  Revised  Fourth  Revised  Sheet  No. 

6 
Fourth  Revised  Third  Revised  Sheet  No. 


A  magnetic  tape  is  also  being  filed  in 
compliance  with  FERC  Form  No.  542- 
PGA. 

WNG  states  that  pursuant  to  the 
Purchased  Gas  Adjustment  in  Article  21 
of  its  FERC  Gas  Tariff,  it  proposes  to 
decrease  its  rates  effective  August  1, 
1988,  to  reflect  a  $.1203  per  Mcf  decrease 
in  the  Cumulative  Adjustment  due  to  a 
decrease  in  WNG's  projected  gas 
purchase  costs. 

WNG  states  that  the  alternative  Sheet 
Nos.  6  and  7  are  submitted  to 
accommodate  the  timing  of  effectiveness 
of  corresponding  sheets  filed  by  WNG 
on  June  15. 1988,  in  Docket  Nos.  RP86- 
32,  et  al. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
18, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casbell, 

Acting  Secretary.  « 

[FR  Doc.  88-15866  Filed  7-13-88;  8:45  am] 

8HJJNG  COOE  6717^>1-M 


CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Traiff 

July  11, 1988. 

Take  notice  that  CNG  Transmission 
Corporation  ( "CNG  "),  on  July  1, 1988, 
filed  the  following  revised  tariff  sheet  to 
Original  Volume  No.  1  of  its  tariff: 

Second  Revised  Sheet  No.  31 

The  filing  is  CNG's  annual  PGA  filing 
to  be  effective  September  1, 1988.  The 
effect  of  the  filing  is  to  increase  RQ  and 
CD  commodity  rates  by  18.46  cents  per 
Dt,  increase  RQ  and  CD  D-1  demand 
rates  by  53  cents  per  Dt  and  to  increase 
RQ  and  CD  D-2  demand  rates  by  4.13 
cents  per  DT.  Other  sales  rates  are 
changed  correspondingly. 

The  filing  is  based  upon  a  quarterly 
gas  supply  and  requirements  estimate 
required  by  the  Commission  but  reflects 
only  those  gas  used  expenses  (including 
lost  and  unaccounted  for  gas)  that  relate 
to  sales  for  the  quarter.  The  filing  also 
reflects  a  revision  to  CNG's  storage 
inventory  valuation  method.  Effective 
January  1, 1988,  CNG  has  removed 
demand  costs  from  the  computation  of 
its  storage  inventory  rate. 

Copies  of  the  filing  were  served  upon 
CNG's  sales  customers  as  well  as 
interested  state  commissions.' 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20626,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rule  of 
Practice  and  Procedure  18  CFR  Sections 
385.214  and  385.211).  All  motions  or 
protests  should  be  filed  on  or  before  July 
27, 1988.  i»rotests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  88-15790  Filed  7-13-88;  8:45  am) 

BILLING  CODE  6717-01.M 


[Docket  No.  RP85-58-019] 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

|uly  7. 1988. 
Take  notice  that  El  Paso  Natural  Gas 
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Company  ("El  Paso"),  on  July  1. 1988, 
tendered  for  filing  pursuant  to  Part  154 
of  the  Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act, 
Article  XII  of  the  Stipulation  and 
Agreement  at  Docket  No.  RP85-58-000. 
et  aJ.,  and  in  compliance  with  ordering 
paragraph  (B)  of  the  Commission's  order 
issued  May  18. 1988  at  E)ocket  Nos. 
RP85-58-017  and  RP88-44-000,  certain 
tariff  sheets  which  reflect  a  reduction  in 
jurisdictional  rates  which  are  identified 
on  the  attached  Appendix,  for  inclusion 
in  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  Original  Volume  No.  1-A, 
Third  Revised  Volume  No.  2  and 
Original  Volume  No.  2A. 

El  Paso  states  that  on  January  29. 
1988,  it  submitted  data  and  information 
necessary  to  comply  with  the 
Commission's  order  issued  December 
16, 1987  at  Docket  No.  RP85-58-000.  et 
al.  By  order  issued  May  18. 1988  at 
Docket  Nos.  RP85-58-017  and  RP88-44- 
000  the  Commission,  inter  alia,  rejected 
EI  Paso's  January  29, 1988  compliance 
filing  as  being  in  non-compliance  with 
the  December  16, 1987  order.  Ordering 
paragraph  (B)  of  the  May  18. 1988  order 
directed  El  Paso  to  Tile,  within  15  days  of 
the  date  the  order  is  final,  revised  tariff 
sheets  to  be  effective  July  1, 1987,  to 
reflect  the  decrease  in  the  Federal 
corporate  income  tax  rate  from  46 
percent  to  34  percent,  without  the 
proposed  offset  for  AMT. 

El  Paso  states  that  in  accordance  with 
the  Commission's  order  of  May  18. 1988. 
El  Paso  has  recalculated  the  decrease  in 
its  rates  utilizing  the  onsets  determined 
by  the  Commission  to  be  allowable 
under  the  terms  of  El  Paso's  Stipulation 
and  Agreement  which  results  in  a 
decrease  in  rates  of  $.0202  per  dth. 

El  Paso  further  states  that  the 
tendered  tariff  sheets  reflect  the 
reduction  of  $.0202  per  dth  to  the 
commodity  portion  of  El  Paso's 
jurisdictional  sales  rates  and.  in  the 
transportation  rates,  the  mainline 
transmission  charges  ($.0101  per  dth  is 
applicable  to  the  Back  Haul  Charge). 

El  Paso  requested  that  the  tendered 
revised  tariff  sheets  be  accepted  for 
filing  and  permitted  to  become  effective 
on  the  dates  specified  on  the  attached 
appendix. 

Copies  of  the  filing  were  served  upon 
all  parties  of  record  in  Docket  No.  RP85- 
58-000,  et  al.,  and  otherwise  upon  all 
interstate  pipeline  system  customers  of 
El  Paso  and  all  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  §§385.214 


and  351.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
14. 1986.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Hie  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  public 
Reference  Room. 
L.ois  D.  Cashell. 
Acting  Secretary. 

El  Paso  Natural  Gas  Company 


Effective  date 


Fvst  Revised  Votuine  No.  1 

First  Substitute  Thirteen  Revised 

July  1.  1987. 

Sheet  No  100. 

First    Sut>st>tule    First 

Revised 

Do. 

Sheet  Na  100-A. 

Substitute    Fourteenth 

Revised 

Oct  1,  1987 

Sheet  No  100. 

Substitute      Second 

Revised 

00.1 

She«Na  100-A. 

Substitute      Fifteenth 

Revised 

Do. 

Sheet  No.  100. 

Substitute  Third  Revised  Sheet 

Do.'- 

No.  100-A 

Alternate      Sixteenth 

Revised 

Jan.  1.  1988 

Sheet  No.  100. 

AHemale  Fourth  Revised  Sheet 

Do. 

No.  100-A. 

Attemale    Substitute 

Sixteenth 

Apr  1,  1988.' 

Revised  Sheet  No.  100. 

AHemate    First    Substitute    Six- 

Do. 

teenth  Revised  Sheet  No.  100. 

Alternate  First  Substitute  Fourth 

Do. 

Revised  Sheet  No.  100-A. 

Original  Voiume  No. 

1-A 

First    Substitute   Third   Revised 

July  1. 

1987. 

Sheet  No.  20. 

Substitute  Fourth  Revised  Sheet 

Oct.  1, 

1987. 

No.  20. 

Substitute   Fifth   Revised   Sheet 

Jan.  1 

1988 

No.  20. 

Third  Revised  Volume  No.  2 

First    Substitute    Thirty-seventh 

July  1,  1967. 

Revised  Sheet  No  1-0. 

First  Substitute   Eighteenth   Re- 

Do. 

vised  Sheet  No.  1-D.2. 

Substitute  Thirty-eighth  Revised 

Oct.  1.  1987 

Sheet  No  1-D. 

Substitute    Thirty-ninth    Revised 

Do.' 

Sheet  No.  1-D. 

Substitute    Nineteenth    Revised 

Do. 

Sheet  No.  1-D  2. 

Alternate  Fortieth  Revised  Sheet 

Jan  1,  1988 

No.  1-0. 

Substitute     Twentieth     Revised 

Oa 

Sheet  No.  1-0.2 

/Mternate  Substitute  Fortieth  Re- 

Apr  1.  1988.' 

vised  Sheet  No.  1-0 

Alternate  First  Substitute  Fortieth 

Do. 

Revised  Sheet  No.  1-0. 

Original  Voluine  No.  2A 


July  1.  1987. 

Sheet  No.  1-C. 

Substitute      Fortieth       Revised 

Oct.  1.  1987. 

Sheet  No.  1-C 

El  Paso  Natural  Gas  Company— 
Continued 


Effective  date 

Substitute  Forty-first  Revised 
Sheet  No  1-C 

Alternate  Forty-second  Revised 
Sheet  No.  1-C. 

Alternate  Substitute  Forty- 
second  Revised  Sheet  No  1- 
C. 

Alternate  First  Substitute  Forty- 
second  Revised  Sheet  No  1- 
C. 

Do' 
Jan  1,  1988. 
Apr.  1.  1988  « 

Do. 

'  The  rates  reflected  on  said  tanff  sheets  were 
accepted  for  filing  by  order  issued  September  29. 
1987  al  Docket  No.  RP87-139-000.  et  al..  which 
provides  for  the  assessment  and  collection  from 
interstate  pipelines'  annual  charges  to  their  custom- 
ers through  an  annual  cttarge  adjustment,  pursuant 
'o  ttie  Commission's  Order  No  472 

*  Ttie  rates  reflected  on  said  tariff  sfieets  were 
accepted  lor  filina  by  order  issued  March  31,  1988 
at  Oocksl  Nos  TA88-3-33-000  and  TA88-1-33- 
'XX).  As  permitted  t>y  and  in  compliance  with  order- 
ing paragraph  (C)  ol  said  order.  El  Paso  notified  the 
'Commission  of  its  election  to  file  lower  rates  which 
were  accepted  for  likna  by  letter  order  dated  AprH 
26,  1988  at  Docket  !*>.  TA88-3-33-001. 


|FR  Doc.  86-15703  Filed  7-13-B8:  8:45  am] 
MLUNQ  CODE  •717-01-11 

(Docket  No.  RP««-116-002I 

Louisiana-Nevada  Transit  Co.; 
Correction  to  Filing 

July  8. 1988. 

Take  notice  that  on  June  29. 1988. 
Louisiana-Nevada  Transit  Company's 
(LNT)  nied  a  revised  schedule  showing 
its  plan  for  the  distribution  of  its 
balance  in  account  191.  The  original 
schedule,  labelled  Compliance  Schedule 
A,  was  submitted  with  NLTs  filing 
dated  June  9, 198& 

LNT  states  that  a  revision  to 
Comphance  Schedule  A  was  requested 
by  Commission  staff  to  correct  the 
account  191  balance  to  be  distributed. 
The  Commission  Order  of  May  27. 1988, 
(paragraph  D)  directed  LNT  to  Hie  a 
plan  for  distribution  of  its  balance  in 
Account  191.  In  the  discussion  section  of 
that  same  order,  that  balance  is  shown 
as  an  overcollection  of  $4,570. 
Compliance  Schedule  A  showed 
disposition  of  that  amount. 

LNT  states  that  on  review. 
Commission  staff  determined  that  the 
correct  amount  to  be  distributed  was 
$14,949,  and  that  revised  Compliance 
Schedule  A,  corrects  the  balance  to  be 
distributed. 

LNT  states  that  copies  of  the  filing 
were  served  upon  all  its  jurisdictional 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
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intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington. 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
15, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  CasheB, 
Acting  Secretary. 

(PR  Doc.  88-15788  Filed  7-13-88;  8:45  am] 
BILUNG  COOE  C717-01-M 


[Docket  Nos.  RP88-151-002  and  TQ88-1- 
27-0021 

North  Penn  Gas  Co^  Proposed 
Changes  In  FERC  Gas  Tariff 

July  8. 1988. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn]  on  July  1, 1988 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1: 
Fourth  Revised  Sheet  No.  1 
Substitute  Eighty-Eighth  Revised  Sheet 

No.  PGA-1 
Fortieth  Revised  Sheet  No.  4 
Forty-First  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  5A(1) 
First  Revised  Sheet  No.  5A(2) 
First  Revised  Sheet  No.  5B 
Substitute  Sixth  Revised  Sheet  No.  15C 
Substitute  Seventh  Revised  Sheet  No. 

15D 
Substitute  Seventh  Revised  Sheet  No. 

15E 
Substitute  Third  Revised  Sheet  No.  15F 
Substitute  Fourth  Revised  Sheet  No.  15G 

The  revised  tariff  sheets  are  being 
filed  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  letter  orders  in  the  above 
docket  numbers  dated  May  31  and  June 
23, 1988  and  are  proposed  to  be  effective 
June  1, 1988. 

In  support  of  the  rates  contained  in 
Substitute  Eighty-Eighth  Revised  Sheet 
No.  PGA-1,  North  Penn  submits 
Schedule  Dl  (Appendix  A)  and  Schedule 
Ql  (Appendix  B)  which  eliminates 
volumes  associated  with  Coming 
Natural  Gas  Cofporation  (Coming] 
pursuant  to  the  Commission's  May  31, 
1988  letter  order  in  these  dockets. 

North  Penn  respectfully  requests 
waiver  of  any  other  of  the  Commission's 
rules  and  Regulations  as  may  be 


required  to  permit  this  filing  to  become 
effective  June  1, 1988.  as  proposed. 

Copies  of  this  filing  are  being  mailed 
to  each  of  North  Penn's  jurisdictional 
customers  (including  Coming)  and 
interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  AH  such  motion  or  protests 
should  be  filed  on  or  before  July  15. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaslieU, 
Acting  Secretary. 
(PR  Doc.  88-15787  Filed  7-13-88;  8:45  am) 

BIUJNG  COOE  6717-«1-« 


IDoctet  No.  TQS8-1-37-000  and  RP8a-154- 
002] 

Northwest  Pipelfne  Corp.;  Change  in 
FEfK;  Gas  Tariff 

July  8. 1968. 

Take  notice  that  on  July  1, 1988, 
Northwest  Pipeline  Corporation 
("Northwest")  filed  the  tariff  sheets 
listed  below  in  compliance  with  the 
Federal  Energy  Regulatory  Commission 
("Commission")  order  issued  June  1, 
1988  in  the  above-captioned  dockets. 

Fust  Revised  Volume  No.  1 

Eleventh  Revised  Sheet  No.  126 
Sixth  Revised  Sheet  No.  126-A 
Fifth  Revised  Sheet  No.  128-A 
Sixth  Revised  Sheet  No.  129 

Northwest  states  that  the  tariff  sheets 
mentioned  above  were  filed  to  comply 
with  ordering  paragraphs  (E)  and  (F)  of 
the  aforementioned  order.  Such  tariff 
revisions  reflect  the  proper  handling  of 
Canadian  toll  credits  in  a  maimer 
consistent  with  Order  483.  Northwest 
requests  an  effective  date  of  June  1  for 
each  of  the  respective  tariff  sheets. 

A  copy  of  this  filing  has  been  mailed 
to  Northwest's  jurisdictional  customers 
and  affected  state  commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulator}'  Conunission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  in  accordance  with  S§  385.214 


and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
15, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  Commission  and  are  available  for 
public  inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Acting  Secretary. 

(PR  Doc.  88-15786  Filed  7-13-88;  8:45  am) 
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[Docket  No.  TQ8ft-2-41-0001 

Pahite  Pipeline  Co^  Proposed  Revised 
Tariff  Sheets 

July  8, 1968. 

Take  notice  that  on  July  1, 1988,  Paiute 
Pipeline  Company  (Paiute)  tendered  for 
filing  six  (6)  copies  of  First  Revised 
Sheet  No.  10  applicable  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1.  Paiute 
states  that  pursuant  to  the  Purchased 
Gas  Adjustment  (PGA)  provision 
contained  in  Section  9  of  the  General 
Terms  and  Conditions  of  Paiute's  tariff. 
Paiute  is  submitting  its  quarter^  PGA 
filing  and  that  the  instant  filing  reflects 
changes  in  rates  bom  Paiute's  pipeline 
and  non-pipeline  sui^liers. 

Paiute  states  that  it  is  submitting  this 
quarterly  PGA  filing  as  a  successor  to 
the  jurisdictional  activities  of  Southwest 
Gas  Corporation  (Southwest)  pursuant 
to  Commission  onder  issued  May  17. 
1988  in  Docket  No.  CP87-TO9-000,  43 
FERC  ^  61.257.  Paiute  states  that  the 
effective  date  of  the  transfer  of  the 
facilities  and  services  to  Paiute.  and  the 
date  of  Paiute's  commencement  of 
operations,  will  be  August  1. 1988. 
Accordingly.  Paiute  is  submitting  the 
instant  quarterly  PGA  filing  in  lieu  of 
Southwest 

Paiute  further  states  that  Southwest 
has  been,  and  Paiute  will  be,  acquiring 
and  having  transported  substantial 
quantities  of  Canadian  gas  to  meet  its 
system  supply  requirements.  Paiute 
requests  that  the  Commission  grant  it 
permanent  approval  under 
§  154.302(jKll)  to  treat  as  purchased  gas 
costs  to  be  recovered  through  Paiute's 
PGA  clause  the  costs  of  Canadian  gas 
supplies  and  gas  purchased  from 
marketers. 

Pauite  further  states  that  in  the 
concurrent  tariff  filing  being  submitted 
by  Paiute  and  Southwest  in  Docket  Nos. 
CP87-309-002  and  RP8&-208-000.  Paiute 
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and  Southwest  indicate  that  in  their 
joint  application  filed  in  Docket  No. 
CP87-309-000  on  April  28. 1987. 
Southwest  proposed  to  eliminate  the 
surcharge  in  effect  in  its  rates  to 
amortize  its  Account  No.  191  balance, 
and  to  clear  any  balance  remaining  in 
its  Account  No.  191  as  of  the  date  of  the 
transfer  of  its  jurisdictional  facilities 
and  operations  to  Paiute.  by  either 
remitting  a  credit  balance  to  Sierra 
Pacific  and  CP  National  in  lump  sum 
payments,  or  by  billing  a  debit  balance 
to  Sierra  Pacific  and  CP  National  in 
equal  installments  over  a  six-month 
period.  The  purpose  of  this  proposal  was 
to  permit  Paiute  to  commence 
operations  with  a  zero  balance  in  its 
Account  No.  191.  and  to  avoid  any 
inequities  in  distributing  credits  or 
assigning  costs  in  view  of  the  fact  that 
Paiute  will  be  serving  two  additional 
jurisdictional  sales  customers. 
Southwest-Northern  Nevada  and 
southwest  Southern-Nevada. 
Accordingly,  the  revised  tariff  sheet 
proposed  in  the  instant  filing  sets  forth 
proposed  rates  that  do  not  reflect  any 
Account  No.  191  surcharge  amounts. 

Pursuant  to  the  Commission's  Blanket 
Order  issued  May  25. 1968  in  Dockets 
Nos.  RP88-152-000.  et  ai.  Paiute  states 
that  herewith  submits  its  PGA  data  on  a 
5.25  "  (360KB)  double  sided,  double 
density  diskette.  48  tracks  per  inch.  40 
tracks  per  surface.  512  bytes  per  sector. 
9  sectors  per  track.  The  data  has  been 
saved  in  a  Lotus  2.1  program  file  under 
the  name  of  542-PGA. 

Finally,  Paiute  states  that  if  the  rates 
submitted  by  its  primary  supplier. 
Northwest  Pipeline  Corporation  are 
revised  for  any  reason,  Paiute  reserves 
the  right  to  submit  a  substitute  sheet  to 
track  the  Northwest  revisions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Comission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
15. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
nut  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 

Lois  D.  CasheU,  > 

Acting  Secretary. 
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[Docket  No.  TA86-2-30-000I 

Trunkline  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

July  11, 1988. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  July  1, 1988, 
tendered  for  filing  the  following  revised 
tariff  sheet  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1: 

Sixty-Third  Revised  Sheet  No.  3-A 
The  proposed  effective  date  of  the 

revised  tariff  sheet  is  September  1, 1988. 
Trunkline  states  that  the  revised  tariff 

sheet  reflects  a  commodity  rate  increase 

of  5.85$  per  Dt.  This  increase  includes: 

(1)  A  (0.98$)  per  Dt  decrease  in  the 
projected  purchased  gas  cost 
component:  and 

(2)  A  6.83$  per  Dt  increase  in  the 
surcharge  to  recover  the  Current 
Deferred  Account  Balance  at  April  30. 
1988  and  related  carrying  charges. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
27. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 

Lois  D.  CasheU. 

Acting  Secretary.- 

(PR  Doc.  88-15789  Filed  7-13-88;  8:45  am] 
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Office  of  Hearings  and  Appeals 

implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals:  DOE. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $1,057,703  (plus  accrued 
interest)  obtained  as  a  result  of  a 


Consent  Order  that  the  DOE  entered 
into  with  World  Oil  Company  (Case  No. 
KEF-0005).  a  refiner  of  crude  oil  and  a 
reseller-retailer  of  petroleum  products 
located  in  Los  Angeles,  California.  The 
fund  will  be  available  to  firms  that 
purchased  World  product  during  the 
consent  order  period. 

DATE  AND  ADDRESS:  Application  for 
Refund  from  the  World  Oil  Company 
refined  product  pool  must  be  filed  no 
later  than  February  1, 1989.  Applications 
for  Refund  from  the  World  Oil  Company 
crude  oil  pool  must  be  postmarked  no 
later  than  October  31, 1989.  All 
applications  should  be  addressed  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  All  applications 
should  conspicuously  display  a 
reference  to  Case  No.  KEF-(X)05. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L.  Wieker,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue  SW.. 
Washington,  DC  20585.  (202)  586-2390. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  procedural 
regulations  of  the  Department  of  Energy. 
10  CFR  205.282(b).  notice  is  hereby  given 
of  the  issuance  of  the  Decision  and 
Order  set  out  below.  The  Decision 
relates  to  a  January  19, 1984  consent 
order  between  the  DOE  and  World  Oil 
Company  (World).  That  consent  order 
settled  certain  disputes  between  the  firm 
and  the  DOE  concerning  World's 
possible  violations  of  DOE  regulations 
in  its  sales  of  crude  oil  and  refined 
petroleum  products.  The  consent  order 
covers  the  period  August  20. 1973 
through  January  27. 1981. 

The  Decision  sets  forth  the  procedures 
and  standards  that  the  DOE  hds 
formulated  to  distribute  the  contents  of 
an  escrow  account  in  the  amount  of 
$1,057,703,  funded  by  World  pursuant  to 
the  consent  order.  Under  the  procedures 
adopted,  the  DOE  will  divide  the 
consent  order  fund  into  two  pools,  one 
relating  to  World's  crude  oil  sales  and 
the  other  relating  to  the  sales  of  refined 
products.  Purchasers  of  World  refined 
products  may  file  claims  for  refunds 
from  the  escrow  fund.  The  amount  of  the 
refund  available  to  an  applicant  will 
generally  be  a  pro  rata  or  volumetric 
share  of  the  World  consent  order  fund 
allocated  to  refined  products.  In  order  to 
receive  a  refund,  a  claimant  must 
furnish  the  DOE  with  evidence  that  it 
was  injured  by  the  alleged  overcharges. 
However,  the  Decision  indicates  that  no 
separate,  detailed  showing  of  injury  will 
be  required  of  end-users  of  the  relevant 
product,  or  of  firms  that  file  refund 
claims  in  amounts  of  $5,000  or  less.  The 


specific  requirements  for  proving  injury 
are  set  forth  in  the  Decision  and  Order, 

Under  the  procedures  adopted,  the 
portion  of  the  consent  order  fund 
attributable  to  World's  alleged  crude  oil 
violations  will  be  placed  into  a  pool  of 
crude  oil  monies  for  distribution 
pursuant  to  the  IX)E's  Modified 
Statement  of  Restitutionary  Policy  for 
crude  oil  claims. 

Applications  for  Refund  for  a  portion 
of  the  World  Oil  Company  refined 
product  pool  must  be  postmarked  no 
later  than  February  1. 1989.  Applications 
for  Refund  from  the  World  Oil  Company 
crude  oil  pool  must  be  postmarked  no 
later  than  June  30, 1989.  Refund 
applicants  must  file  two  copies  of  their 
submission.  All  applications  will  be 
available  for  public  inspection  between 
1:00  and  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234. 1000  Independence  Avenue  SW.. 
Washington.  DC  20585. 

Dated:  July  7. 1988. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 

July  7. 1988 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  World  Oil  Company. 
Date  of  Filing:  October  16. 1985. 
Case  Number:  KEF-0005. 

On  October  16. 1985.  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
petition  with  the  Office  of  Hearings  and 
Appeals  (OHA).  requesting  that  the 
OHA  formulate  and  implement 
procedures  for  distributing  funds 
obtained  through  the  settlement  of 
enforcement  proceedings  involving 
World  Oil  Company  (World).  See  10 
CFR  Part  205,  Subpart  V.  This  Decision 
and  Order  sets  forth  the  procedures  that 
the  OHA  has  formulated  to  govern  the 
distribution  of  the  World  settlement 
fund. 

1.  Background 

World  was  a  "producer"  of  crude  oil 
and  a  "refiner"  as  those  terms  are 
defined  in  10  CFR  212.31.  Between 
August  20, 1973  and  January  27, 1981 
(the  consent  order  period).  World  was  a 
"producer"  of  crude  oil.  From  February 
1976,  the  date  World  acquired  its 
refining  subsidary  Sunland  Refining 
Corporation,  through  the  end  of  the 
consent  order  period.  World  was  a 
"refiner"  of  crude  oil.  World  was 
therefore  subject  to  the  Mandatory 


Petroleum  Price  and  Allocation 
Regulations  set  forth  at  10  CFR  Parts  211 
and  212.  The  ERA  conducted  an 
extensive  audit  of  World's  operations 
and  found  in  two  Notices  of  Probable 
Violation  that  the  firm  had  violated 
applicable  DOE  pricing  and  allocation 
regulations  in  its  sales  of  crude  oil  and 
refined  petroleum  products  during  the 
consent  order  period.  In  order  to  settle 
all  claims  and  disputes  between  World 
and  the  DOE.  the  two  parties  entered 
into  a  consent  order  that  became  final 
on  January  19, 1984.  Under  the  terms  of 
the  Consent  Order,  World  agreed  to 
remit  $1,100,000  to  the  DOE  to  settle 
alleged  violations  that  occurred  during 
the  consent  order  period. 

The  World  Consent  Order  states  that 
$900,000  of  the  $1,100,000  remitted  by 
World  would  be  disbursed  to  the  State 
of  Califorinia  for  indirect  restitution.* 
After  this  disbursement  was  made,  there 
remained  $200,000  in  the  World  Account 
($1.100.000-$900,000=$200,000).  The 
Consent  Order  states  that  this  $200,000 
concerns  alleged  violations  in  Worid's 
pricing  of  crude  oil  during  the  consent 
order  period. 

Furthermore,  in  the  Consent  Order. 
World  agrees  to  waive  its  right  to  a 
potential  refund  of  $857,703  ($445,487  in 
principle  and  $412,216  in  interest)  held 
by  the  DOE  in  escrow  in  a  pending  DOE 
proceeding  with  Edgington  Oil 
Company,  Inc.  (EDG).  Id.  Consequently, 
the  DOE  transferred  Worid's  potential 
refund  amount  in  the  EDG  proceeding, 
or  $857,703  from  the  EDG  Account  to  the 
Worid  Account.  The  EDG  Consent 
Order  indicated  that  World  was 
allegedly  overcharged  in  that  amount  as 
a  result  of  World's  purchases  of  motor 
gasoline  from  EDG.  Therefore,  this 
amount,  or  $857,703,  concerns  alleged 
violations  in  the  sales  of  refined 
petroleum  products  during  the  consent 
order  period. 

On  February  18. 1988,  the  OHA  issued 
a  Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  World  consent  order 
fund.  In  order  to  give  notice  to  all 
potentially  affected  parties,  a  copy  of 
the  PD&O  was  published  in  the  Federal 
Register  and  comments  regarding  the 
proposed  refund  procedures  were 


solicited.  53  FR  5455  (February  24, 1988). 
We  received  no  comments  concerning 
the  proposed  procedures  for  the 
distribution  of  the  World  consent  order 
fund.  Consequently,  they  will  be 
adopted  as  proposed. 

II.  Refund  Procedures 


'  World  is  a  California  based  corporation  that 
made  virtually  all  of  its  sales  in  that  state  during  the 
months  in  which  the  alleged  violations  occurred.  In 
the  Consent  Order,  World  agreed  to  remit  $900,000 
to  the  State  of  California  to  fund  any  of  the  five 
energy  conservation  programs  specified  in  the 
Consent  order.  The  DOE  determined  that  indirect 
restitution  through  the  State  of  California  would  be 
appropriate  because  it  would  otherwise  be  difficult 
to  identify  those  California  end-user  customers  who. 
in  all  likelihood,  bore  the  ultimate  burden  of 
World's  alleged  pricing  violations.  See  World 
Consent  Order,  49  FR  2290  (January  19. 1984). 


As  we  indicated  in  the  PD&O,  the 
World  Consent  Order  resolved  alleged 
regulatory  violations  involving  the  sale 
of  both  crude  oil  and  refined  petroleum 
products.  Therefore,  the  escrow  fund 
will  be  divided  into  two  pools.  Because 
$200,000  of  the  World  fund  concerns 
alleged  violations  in  World's  pricing  of 
crude  oil,  this  amount  shall  be  set  aside 
as  a  pool  of  crude  oil  funds  available  for 
disbursement.  Furthermore,  because  the 
$857,703  transferred  from  the  EDG 
Account  to  the  World  Account  involves 
alleged  violations  in  sales  of  refined 
petroleum  products,  this  amount  shall  be 
set  aside  as  a  pool  of  funds  to  be  made 
available  for  distribution  to  claimants 
who  demonstrate  that  they  were  injured 
by  World  in  its  sales  of  refined 
petroleum  products. 

m.  Distribution  of  the  World  Cnifie  Oil 
Funds 

On  July  28, 1986,  as  a  result  of  the 
court-approved  Settlement  Agreement  in 
The  Department  of  Energy  Stripper  Well 
Exemption  Litigation.  In  Re:  M.D.L  No. 
378,  the  DOE  issued  a  Modified 
Statement  of  Restitutionary  Policy 
(MSRP)  providing  that  crude  oil 
overcharge  revenues  will  be  divided 
among  the  States,  the  United  States 
Treasury  and  eligible  purchasers  of 
crude  oil  and  refined  products.  51  FR 
27899  (August  4. 1986).  Twenty  percent 
of  the  crude  oil  violations  amounts  will 
be  reserved  to  satisfy  claims  from 
injured  parties  that  purchased  refined 
petroleum  products  between  August  19. 
1973  and  January  31. 1981  (the  crude  oil 
price  control  period).  The  MSRP  also 
calls  for  the  remaining  80  percent  of  the 
funds  to  be  disbursed  equally  between 
state  and  federal  governments  for 
indirect  restitution.  Once  all  valid 
claims  are  paid,  any  remaining  funds 
will  be  divided  equally  between  the 
state  and  federal  governments.  The 
federal  government's  share  of  the 
unclaimed  funds  will  ultimately  be 
deposited  into  the  general  fund  of  the 
Treasury  of  the  United  States. 

Thri  World  crude  oil  monies,  $200,000, 
plus  interest,  will  be  disbursed  in 
accordance  with  the  MSRP,  using  the 
procedures  described  in  A.  Tarricone, 
Inc..  et  al.  15  DOE  \  85,495  (1987).  We 
will  reserve  20  percent  of  those  funds, 
$40,000,  plus  interest,  for  distribution  to 
injured  parties  in  the  DOE's  Subpart  V 
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crude  oil  refund  proceedings.  As  in  non- 
crude  oil  cases,  applicants  will  be 
required  to  document  their  purchase 
volumes  and  to  prove  that  they  were 
injured  by  the  alleged  violations  (i.e. 
that  they  did  not  pass  through  the 
alleged  overcharges  to  their  own 
customers).  However,  in  the  Subpart  V 
crude  oil  refund  proceedings,  we  are 
adopting  a  presumption  that  end-users 
and  ultimate  consumers  whose  business 
are  unrelated  to  the  petroleum  industry 
were  injured  by  a  consent  order  firm's 
alleged  overcharges.  Refunds  to  eligible 
claimants  that  purchased  refined 
petroleum  products  will  be  calculated  on 
the  basis  of  a  volumetric  refund  amount 
derived  by  dividing  the  World  crude  oil 
refund  pool  of  $200,000  by  the  total 
consumption  of  petroleum  products  in 
the  United  states  during  the  crude  oil 
price  control  period  (2,020,997.335,000 
gallons).  Mountain  Fuel  Supply  Co..  14 
DOE  I  85.475  at  88.868  (1986).  This 
approach  reflects  the  fact  that  crude  oil 
overcharges  were  spread  to  every  region 
by  the  Entitlements  Program.*  The 
volumetric  amount  for  the  crude  oil  pool 
established  in  this  proceeding  is 
therefore  $0.000000098961  per  gallon  of 
refined  products  purchased  ($200,000/ 
2,020,997.335,000 =$0.000000098961).  All 
claimants  that  filed  successful  crude  oil 
applications  will  receive  additional 
refunds  without  having  to  file  another 
application. 

The  remaining  80  percent  of  the  World 
crude  oil  funds,  $160,000.  plus  interest, 
as  well  as  any  portion  of  the  above- 
mentioned  20-percent  reserve  that  is  not 
distributed,  will  be  divided  equally 
between  the  state  and  federal 
governments  for  indirect  restitution.  We 
will  therefore  direct  the  DOE's  Office  of 
the  Controller  to  disburse  immediately 
$80,000,  plus  appropriate  interest,  to  the 
State  crude  oil  tracking  account  and 
$80,000,  plus  appropriate  interest,  to  the 
federal  government  crude  oil  tracking 
account. 

IV.  Final  Refund  Procedures  for  the 
World  Refined  Product  Funds 

This  Section  sets  forth  the 
considerations  applicable  to  refund 
claims  from  the  pool  apportioned  to 
World  refined  products.  The  World 
refined  products  pool  will  be  distributed 


'  The  Department  of  Energy  esloblished  the 
Entitlemenls  Program  lo  equalize  access  lo  the 
benefits  of  crude  oil  price  controls  among  all 
domestic  refiners  and  their  downstream  customers 
To  accomplish  this  goal,  refiners  were  required  lo 
make  transfer  payments  among  themselves  through 
the  purchase  and  sale  of  "entitlemcnta."  This 
balancing  mechanism  had  the  effect  of  evenly 
dispersing  overcharges  resulting  from  crude  oil 
miscertificalions  throughout  the  domestic  refining 
industry.  See  Amber  Refining,  Inc..  13  DOE  |  85.217 
at  88.S64  |igg.S|. 


to  purchasers  of  World  refined  product 
who  satisfactorily  demonstrate  that  they 
were  injured  by  World's  alleged  pricing 
violations.  From  our  experience  with 
Subpart  V  refund  proceedings,  we 
believe  that  most  applicants  will  fall 
into  the  following  categories:  (1)  End- 
users,  i.e.,  ultimate  consumers  that  used 
World  refined  products:  (2)  regulated 
entities,  such  as  public  utilities  that  used 
World  products  in  their  businesses,  or 
cooperatives  that  sold  World  products 
in  their  businesses:  and  (3)  refiners, 
resellers  or  retailers  that  resold  World 
products. 

As  we  discussed  in  our  Proposed 
Order,  refunds  will  generally  be  made 
on  a  pro  rata  or  volumetric  basis.  This 
approach  is  based  on  the  presumption 
that  the  alleged  overcharges  were 
dispersed  equally  in  all  sales  of  refined 
products  made  by  World  during  the 
consent  order  period.  In  the  absence  of 
better  information,  a  volumetric  refund 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices. 

Under  the  volumetric  refund  approach 
we  are  adopting,  a  claimant  will  be 
eligible  to  receive  a  refund  equal  to  the 
number  of  gallons  purchased  times  the 
per  gallon  refund  amount,  plus  accrued 
interest.  The  record  in  the  present  case 
is  inconclusive  with  respect  to  the 
precise  volume  of  products  sold  by 
World.  As  we  indicated  in  the  PD&O, 
based  on  our  considerable  experience  in 
conducting  refund  proceedings,  we  have 
made  a  reasonable  estimate  and  have 
set  the  per  gallon  refund  amount  at  $.001 
per  gallon.  We  also  recognize  that  some 
claimants  may  have  been 
disproportionately  overcharged. 
Therefore,  any  purchaser  may  file  a 
refund  application  based  on  a  claim  that 
it  suffered  a  disproportionate  share  of 
the  alleged  overcharges.  See.  e.g.,  Sid 
Richardson  Carbon  and  Gasoline  Co..  12 
DOE  1  85.054  at  88.164  (1984). 

(A)  Specific  Application  Requirements 
for  Each  Category  of  Refund  Applicants 

(1)  Refund  Applications  of  End-Users 

End-users,  i.e..  ultimate  consumers  of 
World  refined  products,  will  be 
presumed  to  have  been  injured  by  the 
alleged  overcharges.  Unlike  regulated 
firms  in  the  petroleum  industry,  end- 
users  generally  were  not  subject  to  price 
controls  during  the  consent  order  period. 
Moreover,  they  were  not  required  to 
keep  records  that  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 


services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  Texas  Oil  & 
Gas  Corp..  12  DOE  1  85,069  at  88.209 
(1984)  (7*6X05).  Consequently,  end-user 
claimants  need  only  document  their 
purchase  volumes  of  World  products  to 
make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 

(2)  Refund  Applications  of  Cooperatives 
and  Regulated  Entities 

Public  utilities,  agricultural 
cooperatives  and  other  entities  whose 
prices  are  regulated  by  governmental 
agencies,  or  governed  by  cooperative 
agreements  do  not  have  to  submit 
detailed  proof  of  injury.  Although  such 
regulated  entities  generally  would  have 
passed  any  overcharges  through  to  their 
customers,  they  generally  would  pass 
through  any  refunds  as  well.  Therefore, 
those  firms  and  cooperative  groups  will 
be  required  to  certify  that  they  will  pass 
any  refund  received  through  to  their 
customers,  to  provide  us  with  a  full 
explanation  of  how  they  plan  to 
accomplish  this  restitution  to  their 
customers  and  to  explain  how  they  will 
notify  the  appropriate  regulatory  body 
or  membership  group  of  the  receipt  of 
refund  money.  See  Office  of  Special 
Counsel.  9  DOE  \  82.538  at  85.203  (1982). 
We  note,  however,  that  a  cooperative's 
sales  of  World  products  to  non-members 
will  be  treated  in  the  same  manner  as 
sales  by  other  resellers. 

(3)  Refund  Applications  of  Refiners. 
Resellers  and  Retailers 

a.  Refiners.  Resellers  and  Retailers 
Seeking  Refunds  of  $5,000  or  Less.  We 
are  adopting  the  small-claims 
presumption  set  forth  in  the  Proposed 
Order.  Therefore,  a  refiner,  reseller  or 
retailer  claiming  a  refund  of  $5,000  or 
less,  excluding  accrued  interest,  will  be 
presumed  to  have  been  injured  by 
World's  alleged  overcharges.  Without 
this  presumption,  such  an  applicant 
would  have  to  sort  through  records 
dating  as  far  back  as  1973  to  gather 
proof  that  it  absorbed  the  alleged 
overcharges.  The  cost  to  the  claimant  of 
gathering  this  information,  and  to  the 
OHA  of  analyzing  it.  could  exceed  the 
actual  refund  amount.  Under  this  injury 
presumption,  a  small-claims  claimant 
need  only  document  the  volume  of 
World  refined  petroleum  products  that  it 
purchased  during  the  consent  order 
period.  See  Texas,  12  DOE  at  88.210; 
Office  of  Special  Counsel.  11  DOE 

H  85.226  (1984). 

b.  Refiners,  Resellers  and  Retailers 
Seeking  Refunds  Greater  Than  $5,000.  .\ 
refiner,  reseller  or  retailer  whose  full 
allocable  share  of  the  World  consent 
order  funds  exceeds  $5,000  will  be 


required  to  document  its  injury.  Such  a 
claimant  will  be  required  to  demonstrate 
that  it  maintained  a  bank  of 
unrecovered  product  costs  at  least  equal 
to  the  amount  of  the  refund  claimed 
beginning  with  the  first  month  of  the 
period  for  which  a  refund  is  claimed 
through  the  date  on  which  either  that 
product  was  decontrolled  or  the  banking 
regulations  expired.  In  addition,  the 
claimant  must  show,  through  market 
conditions  or  otherwise,  that  it  did  not 
pass  through  those  increased  costs  to  its 
customers.  Such  a  showing  might  be 
made  though  a  demonstration  of  a 
competitive  disadvantage,  lowered 
profit  margin,  decreased  market  share  or 
depressed  sales  volume  during  the 
period  of  purchases  from  World. 
American  Pacific  International,  14  DOE 
\  85,158  at  88.295  (1986).  If  a  refiner, 
reseller  or  retailer  that  is  eligible  for  a 
refund  in  excess  of  $5,000  elects  not  to 
submit  the  cost  bank  and  purchase  price 
information  described  above,  it  may  still 
apply  for  a  small  claims  refund  of  $5,000, 
plus  accrued  interest. 

(4)  Applicants  Seeking  Refunds  Based 
on  Allocation  Claims 

We  also  recognize  that  we  may 
receive  claims  alleging  World  allocation 
violations.  Such  claims  will  be  based  on 
the  consent  order  firm's  alleged  failure 
to  furnish  petroleum  products  that  it  was 
obliged  to  supply  to  the  claimant  under 
the  DOE  allocation  regulations.  See  10 
CFR  Part  211.  We  will  evaluate  refund 
applications  based  on  allocation  claims 
by  referring  to  standards  such  as  those 
set  forth  in  Aztex  Energy  Co.,  12  DOE 
H  85,116  (1984)  and  Tenneco  Oil 
Company /Research  Fuels,  Inc.,  10  DOE 
1  85,012  (1982).  As  those  decisions 
recognize,  the  DOE  will  grant  a  refund 
application  based  on  an  allocation  claim 
if  the  DOE  determines  that  the  grant  will 
result  in  an  equitable  distribution  of  the 
consent  order  fund.  Those  decisions 
refer  to  some  of  the  factors  to  be 
considered  in  assessing  the  merits  of  a 
refund  application.  The  decisions  also 
refer  to  some  of  the  possible 
methodologies  to  be  used  to  determine 
the  refund  amount. 

(5)  Refund  Applications  of  Spot 
Purchasers 

If  a  claimant  made  only  sporadic 
purchases  of  significant  volumes  of 
World  product,  we  will  consider  that 
claimant  to  be  a  spot  purchaser.  We  are 
adopting  a  rebuttable  presumption  that 
claimants  who  made  only  spot 
purchases  from  World  were  not  injured. 
Spot  purchasers  tend  to  have 
considerable  discretion  in  where  and 
when  to  make  purchases.  Therefore, 
they  generally  would  not  have  made 


spot  market  purchases  from  World 
unless  they  were  able  to  pass  through 
the  full  amount  of  any  price  increases  to 
their  own  customers,  ^e  Office  of 
Enforcement.  8  DOE  |  82.597  at  85,396 
(1981).  Therefore,  a  firm  that  made  only 
Spot  purchases  from  World  will  not 
receive  a  refund  unless  it  presents 
evidence  rebutting  the  spot  purchaser 
presumption  and  establishing  the  extent 
to  which  it  was  injured. 

(6)  Refund  Applications  of  Consignees 

Finally,  as  in  previous  cases,  we  will 
presume  that  consignees  of  World 
refined  petroleum  products  were  not 
injured  by  the  alleged  overcharges.  See, 
e.g..  Jay  Oil  Company.  18  DOE  \  85.147 
at  88.286  (1987).  A  consignee  agent  is  an 
entity  that  distributed  products  pursuant 
to  an  agreement  whereby  its  supplier 
established  the  prices  to  be  paid  and 
charged  by  the  consignee  and 
compensated  the  consignee  with  a  fixed 
commission  based  upon  the  volume  of 
products  distributed.  This  presumption 
may  be  rebutted  by  showing  that  the 
consignee's  sales  volumes  and 
corresponding  commission  revenues 
declined  due  to  the  alleged 
uncompetitiveness  of  World's  pricing 
practices.  See  Gulf  Oil  Corporation /C.F. 
Canter  Oil  Company,  13  DOE  \  85,388  at 
88,962  (1986). 

(B)  General  Refund  Application 
Requirements  for  Claims  From  the 
World  Refined  Product  Pool 

Pursuant  to  10  CFR  205.283,  we  will 
accept  Applications  for  Refund  from 
individuals  and  firms  that  purchased 
refined  petroleum  products  sold  by 
World  during  the  consent  order  period. 
There  is  no  specific  application  form 
that  must  be  used.  However,  all 
Applications  for  Refund  should  include 
the  following  information: 

(1)  An  Application  for  Refund  must  be 
in  writing,  signed  by  the  applicant  and 
specify  that  it  pertains  to  the  World  Oil 
Company  Special  Refund  Proceeding, 
Case  No.  KEF-0005. 

(2)  Each  applicant  should  furnish  its 
name,  title,  street  or  post  office  address 
and  telephone  number.  If  the  applicant 
is  a  business  firm,  it  should  furnish  all 
other  names  tmder  which  it  operated 
during  the  period  for  which  the  claim  is 
being  filed. 

(3)  Each  applicant  should  specify  how 
it  used  the  World  product, — i.e.,  whether 
it  was  a  refiner,  reseller,  retailer, 
consignee  or  end-user. 

(4)  Each  applicant  must  submit  the 
volume  of  World  petroleum  product  that 
it  purchased  in  each  month  of  the 
consent  order  period.  If  the  applicant 
was  an  indirect  purchaser,  it  must  also 
submit  the  name  of  its  immediate 


supplier  and  indicate  why  it  believes  the 
product  was  originally  sold  by  World. 

(5)  If  the  applicant  is  a  refiner,  reseller 
or  retailer  that  wished  to  claim  a  refund 
in  excess  of  $5,000,  it  should  also: 

a.  State  whether  it  maintained  banks 
of  unrecouped  product  cost  increased 
and  furnish  the  OHA  with  quarterly 
bank  calculations  through  January  27, 
1981: 

b.  State  whether  it  or  any  of  its 
affiliates  have  filed  any  other 
Applications  for  Refund  in  which  it 
referred  to  its  level  of  banks  as  a  basis 
for  refund:  and 

c.  Submit  evidence  that  it  did  not  pass 
through  the  alleged  overcharges  to  its 
customers.  For  example,  a  firm  may 
submit  market  surveys  to  show  that 
price  increases  were  infeasible. 

(6)  If  the  applicant  is  in  any  way 
affiliated  with  World,  it  must  indicate 
the  nature  of  the  affiliation. 

(7)  If  the  applicant  is  involved  in  DOE 
enforcement  or  private  actions  filed 
under  section  210  of  the  Economic 
Stabilization  Act,  it  should  describe  the 
action  and  its  current  status.  If  the 
applicant  was  a  party  to  such  an  action 
that  is  no  longer  pending,  it  should 
indicate  how  the  proceeding  was 
resolved.  The  applicant  must  keep  the 
OHA  informed  of  any  change  in  status 
during  the  pendency  of  its  Apphcation 
for  Refiuid.  See  10  CFR  20S.9(d). 

(8)  All  applicants  must  submit  the 
following  signed  statement:  "I  swear  [or 
affirm]  that  the  information  submitted  is 
true  and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283  (c);  18  U.S.C.  1001. 

(9)  All  Applications  for  Refund  from 
the  World  Oil  Company  refined  product 
pool  must  be  filed  in  duplicate  no  later 
than  February  1. 1989.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Reference  Room 
of  the  O^ice  of  Hearings  and  Appeals, 
Forrestal  Building,  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20085.  Any  applicant 
that  believes  its  application  contains 
confidential  information  must  indicate 
this  on  the  first  page  of  its  application 
and  submit  two  additional  copies  of  its 
application  firom  which  confidential 
information  has  been  deleted,  together 
with  a  statement  specifying  why  any 
such  information  is  privileged  or 
confidential. 

(10)  Applications  should  be  sent  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW„ 
Washington,  DC  20585. 

(11)  Applications  for  Refund  from  the 
World  Oil  Company  refind  product  pool 
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must  be  postmarked  no  later  than 
February  1.  loea 

(C)  Dwtribution  of  the  Remainder  of 
the  Consent  Order  Funds  Attributable  to 
World's  ReBned  Product  Sales 

In  the  event  that  money  remains  after 
all  refund  claims  from  the  World  refined 
product  pool  have  been  analyzed, 
undistributed  funds  in  that  refund  pool 
will  be  disbursed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1968. 
H.R.  S40a  Title  IIL  9gth  Cong.  2d 
Session..  Cong.  Rec.  Hi  1319-21,  (Daily  E. 
October  17. 1986). 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Worid  Oil  Company  pursuant 
to  the  Consent  Order  finalized  on 
January  19. 1984,  may  now  be  filed. 

(2]  Applications  for  Refund  from  the 
World  Oil  Company  refined  product 
pool  must  be  Rled  no  later  than 
February  1. 1969. 

(3)  Applications  for  Refund  from  the 
World  Oil  Company  crude  oil  pool  must 
be  filed  no  later  than  October  31, 1989. 
Individuals  that  have  already  filed  a 
claim  for  a  crude  oil  refund  (RF272) 
should  not  file  a  new  application. 

{4}  The  Director  of  Special  Accounts 
and  Payroll.  Oflioe  of  Departmental 
Accounting  and  Tmancial  Systems 
Development.  Office  of  the  Controller, 
Department  of  Energy,  shall  take  all 
steps  necessary  to  transfer,  as  provided 
m  Paragraphs  (5),  (6)  and  [7]  below,  the 
total  net  current  crude  oil  equity  from 
the  World  Oil  Company  subaccount 
(Consent  Order  No.  9608001042)  within 
the  Deposit  Fund  Escrow  Account 
maintained  by  the  DOE  at  the  Treasury 
of  the  United  States. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $116,382 
($aa000  in  principal  and  $38,362  in 
interest),  of  the  funds  obtained  pursuant 
to  Paragraph  (4)  above  into  a 
subaccount  denominated  "Crude 
Tracking-Federal"  Number 
99gDOE002WO. 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $118,362 
($80,000  in  principal  and  $38,382  in 
interest),  of  the  funds  obtained  pruvuant 
to  Paragraph  (4)  above  into  a 
subaccount  denominated  "Crude 
Tracking-States."  Number 
g99DO£003WO. 

(7)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $59,191 
($40,000  in  principal  and  $19,191  in 
interest),  of  the  funds  obtained  pursuant 
to  Paragraph  (4)  above  into  a 
subaccount  denominated  "Crude 


Tracking-Claimants  1,"  Number 
9geDOfi007x. 


Director.  Office  of  Hearings  and  Appeals. 
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■ILUWO  COBE  t*e»  01  H  : 

Soultiweetei  n  Power  Administration 

Order  Confinning,  Approving  And 
Placing  integrated  Syaten  Power 
Rates  In  Effect  On  An  Interim  Basis 

AOENCT:  Southwstem  Power 
Administration  (SWPA).  DOE. 
ACnOM:  Notice  of  power  rate  order. 

SUMMAKv:  The  Under  Secretary  of 
Energy,  acting  under  Delegation  Order 
No.  0204-106.  as  ameiided.  51  FR  19744 
(May  30, 1986),  has  confirmed,  approved 
and  placed  in  effect  on  an  interim  basis 
the  following  South-western  Power 
Administration  System  Rate  Schedules: 
Rate  Schedule  P-87A.  Peaking  Power 
Rate  Schedule  P-87B,  Peaking  Power 

through  Oklahoma  Utility  Companies 

aod/or  Oidahoma  Municipal  Power 

Authority 
Rate  Schedule  F-87a  Firm  Power 

through  Oklahoma  Utility  Companies 
Rate  Schedule  TDC-87.  Transmission 

Service 
Rate  Schedule  IC-87,  Interruptible 

Capacity 
Rate  Schedule  EE-87,  Excess  Eneigy 

The  rate  schedules  supersede  the 
existing  rate  schedules  shown  below: 

Rate  Schedule  P-84A.  Peaking  Power 
Rate  Schedule  P-84B.  Peaking  Power 

through  Oklahoma  Utility  Companies 

and/or  Oklahoma  Municipal  Power 

Authority 
Rate  Schedule  F-84A.  Firm  Power 
Rate  Schedule  F-84B,  Firm  Power 

through  Oklahoma  Utility  Companies 
Rate  Schedule  TDC-82  (Revised). 

Transmission  Service 
Rate  Schedule  IC-82.  Interruptible 

Capacity 
Rate  Schedule  EE-82.  Excess  Energy 
EFFECTIVE  DATES:  Rate  order  No. 
SWPA-21  specifies  Inly  1, 198&  through 
September  30, 1991.  as  the  effective 
period  for  the  rate  schedules. 
FOR  FURTHBI MFOMMATION  CONTACT 

Francis  R.  Gajan,  Director,  Power 
Marketing,  Southwestern  Power 
Administration.  Department  of  Energy. 
P.O.  Box  16ia  Tulsa,  Oklahoma  74101. 
(918)  581-7529. 

SUPMCMEMTARY  MFORMATKM:  The 
SWPA  Administrator  has  determined, 
based  on  tlie  Fiuai  1987  Integrated 
System  Current  Power  Repayment 
Study,  that  existing  System  rates  will 
not  satisfy  cost  recovery  criteria 


specified  in  Department  of  Energy  Order 
No. HA  6120.2  and  section  5  of  the  Flood 
Control  Act  of  1944.  The  Administrator 
prepared  a  Final  1987  Integrated  System 
Revised  Pbwer  Rejsayment  Study  based 
on  addifional  aiUiual  revenue  of 
$2,8l4,800beginning  July  1, 1988. 

The  increase  in  annual  revenue  from 
$87,917,100  to  $90,785,900  will  be 
recovered  primarily  through  an  increase 
in  the  base  energy  charge  for  sales  of 
Federal  hydroelectric  power  and  energy, 
although  a  slight  decrease  in  the  basic 
monthly  demand  charges  and  the 
combination  of  a  decrease  and  an 
increase  in  the  conditions  of  service 
charges  for  69  kV  and  load  center  or 
below  69  kV  deliveries  respectively, 
contribute  as  well.  Significantly 
increased  chaiges  for  the  use  of  SWPA's 
transmission  system  to  deliver  non- 
Federal  power  and  energy  are  indicated 
and  new  alternate  energy-based 
transmission  rates  have  been  designed 
for  delivery  of  economy  energy.  Further, 
a  credit,  specifically  designed  for  each 
customer,  will  apply  against  the 
purchased  power  adder  component  of 
the  rate  schedules  to  refund  excess 
revenues  collected  in  the  purchased 
power  deferral  account  during  recent 
years  of  favorable  water  conditions. 
This  credit  is  intended  to  effectively 
equaliu  each  customer's  average 
purchased  power  adder  cost  and  should 
reduce  the  deferral  account  to  a  level 
needed  to  cover  system  purchases  under 
one  year  of  critical  water  conditions. 
The  credit  will  offset  the  effects  of  the 
overall  rate  increase  for  the  vast 
majority  of  customers,  except  those  to 
which  the  purchased  power  adder  does 
not  apply  who  will  experience  an 
increase  of  about  one  percent  in  their 
basic  1200  hour  peaking  service.  The 
total  rate  increase  is  derived  about  20 
percent  from  the  basic  peaking  and  firm 
service,  about  45  percent  from  non-firm 
energy  sales,  and  about  35  percent  from 
fadUties  and  transmission  service 
charges. 

During  the  27-month  effective  period 
of  the  credit  (}uly  1, 1988-September  30, 
1990),  customers  affected  by  the 
purchased  power  adders,  under  basic 
peaking  or  the  remaining  firm  service 
contracts,  will  experience  a  wide  range 
of  rate  decreases  dependent  upon  their 
previous  statuses  as  either  peaking  or 
firm  customers,  or  both,  the  duration  of 
firm  contracts,  and  whether  they  had 
collateral  peaking  arrangements  or 
merely  converted  a  firm  contract 
directly  to  peaking.  In  addition,  under 
the  previous  rates  the  $0.0005  credit  was 
to  terminate  September  30, 1989,  and  the 
purchased  power  adder  would  have 
reverted  to  $0,002  with  no  credit 
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applicable.  Consequently,  with  the  new 
base  purchased  power  adder  at  $0,0013, 
a  rate  decrease  ranging  from  one  to  four 
percent  for  these  customers  is  expected 
after  the  new  speciflc  credits  terminate, 
with  the  larger  reductions  occurring  for 
69  kV  customere  whose  capacity  charge 
adjustments  will  have  decreased 
substantially.  The  proposal  also 
includes  a  provision  for  SWPA's 
Administrator,  at  his  discretion,  to 
adjust  the  purchased  power  adder 
annually  up  to  $0.0005  per  kilowatthour 
as  necessary,  without  the  need  to  submit 
a  formal  rate  filing,  but  only  requiring 
notification  of  the  Federal  Energy 
Regulatory  Commission  (FERC).  The 
System  rate  schedules  will  be  in  effect 
on  an  interim  basis  through  September 
30, 1991,  or  until  confirmed  and 
approved  on  a  final  basis  by  the  FERC. 

Issued  in  Washington,  DC  this  —  day  of 
July,  1988. 
foseph  F.  Salgado, 
Under  Secretary. 

The  text  of  Rate  Order  No.  SWPA-21 
follows: 
(Rate  Order  No.  SWPA-21J 

In  the  matter  of:  Southwestern  Power 
Administration — System  Rates;  Order 
Conflrming,  Approving  and  Placing  Increased 
Power  Rates  in  Effect  on  an  Interim  Basis. 
July  1, 1988. 

Pursuant  to  section  302  (a)  and  301  (b) 
of  the  Department  of  Energy 
Organization  Act,  Pub.  L  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  section  5  of  the  Flood  Control  Act 
of  1944, 16  U.S.C.  825s,  relating  to  the 
Southwestern  Power  Administration 
were  transferred  to  and  vested  in  the 
Secretary  of  Energy.  By  Delegation 
Order  No.  0204-33.  effective  January  1. 
1979.  43  FR  60636  (December  28, 1978), 
the  Secretary  of  Energy  delegated  to  the 
Assistant  Secretary  for  Resource 
Applications  the  authority  to  develop 
power  and  transmission  rates,  acting  by 
and  through  the  Administrator,  and  to 
confirm,  approve  and  place  into  effect 
such  rates  on  an  interim  basis,  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  the  authority  to 
confirm  and  approve  on  a  final  basis  or 
to  disapprove  rates  developed  by  the 
Assistant  Secretary  under  the 
delegation.  Due  to  a  Department  of 
Energy  organizational  realignment. 
Delegation  Order  No.  0204-33  was 
amended,  effective  March  19, 1981,  to 
transfer  the  authority  of  the  Assistant 
Secretary  for  Resource  Applications  to 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy-  By  Delegation 
Order  No.  0204-108.  effective  December 
14. 1983.  48  FR  55664  (December  14, 
1983)  the  Secretary  of  Energy  delegated 


to  the  Deputy  Secretary  of  Energy  on  a 
non-exclusive  basis  the  authority  to 
confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates,  and  delegated  to  the 
Federal  Energy  Regulatory  Commission 
on  an  exclusive  basis  the  authority  to 
confirm,  approve  and  place  in  effect  on 
a  final  basis,  or  to  disapprove  power 
and  transmission  rates.  Amendment  No. 
1  to  Delegate  Order  No.  0204-108, 
effective  May  30, 1986, 51  FR  19744  (May 
30, 1986),  revised  the  delegation  of 
authority  to  confirm,  approve  and  place 
into  effect  on  an  interim  basis  power 
and  transmission  rates  by  delegating 
such  authority  to  the  Under  Secretary  of 
Energy  rather  than  the  Deputy  Secretary 
of  Energy.  This  rate  order  is  issued 
pursuant  to  the  delegation  to  the  Under 
Secretary  of  Energy. 

Background 

Federal  Energy  Regulatory 
Commission  (FERC)  confirmation  and 
approval  of  the  following  system  rate 
schedules  was  provided  in  FERC  Docket 
No.  ER86-4011-000  issued  July  22, 1986, 
for  the  period  October  1, 1985.  through 
September  30, 1989: 
Rate  Schedule  P-84A,  Peaking  Power 
Rate  Schedule  P-84B,  Peaking  Power 

through  Oklahoma  Utility  Companies 

and/ or  Oklahoma  Municipal  Power 

Authority 
Rate  Schedule  F-84A,  Firm  Power 
Rate  Schedule  F-84a  Firm  Power 

through  Oklahoma  Utility  Companies 
Rate  schedule  TDC-^  (Revised). 

Transmission  Service 
Rate  schedule  IC-82,  Interruptible 

Capacity 
Rate  schedule  EE-82,  Excess  Energy. 

SWPA's  November  1987  Current 
Power  Repayment  Study  indicated  that 
the  existing  rates  would  not  satisfy 
present  financial  criteria  regarding 
repayment  of  investment  in  a  50-year 
period  primarily  because  of  projected 
increases  in  annual  operating  expenses 
for  the  generation  and  transmission 
facilities.  The  November  1987  Revised 
Power  Repayment  Study  indicated  that 
an  increase  in  average  annual  revenue 
from  the  Integrated  System  of  $3,768,100 
was  necessary  in  FY  1988  to  accomplish 
System  repayment  in  the  required 
number  of  years.  Accordingly,  SWPA 
developed  proposed  system  rate 
schedules  in  the  November  1987  Rate 
Design  Study  based  on  the  additional 
revenue  requirement. 

Title  10,  Part  903,  Subpart  A  of  the 
Code  of  Federal  Regulations, 
"Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments,"  has  been  followed  in 
cormection  with  the  proposed  rate 


adjustments.  More  specifically, 
opportunities  for  public  review  and 
comment  on  proposed  sytem  power 
rates  during  a  9()-day  period  were 
armounced  by  notice  published  in  the 
Federal  Register  November  18, 1987  (52 
FR  44217).  A  Public  Information  Forum 
was  held  December  15, 1987,  in  Tulsa, 
Oklahoma,  and  a  Public  Comment 
Forum  was  held  January  12, 1988,  also  in 
Tulsa.  Written  comments  were  due  by 
February  16. 1988.  On  November  17, 
1987,  SWPA  mailed  a  pre-publication 
copy  of  the  Federal  Register  notice 
making  copies  ot  the  proposed  rate 
schedules  and  supporting  data  for  the 
1987  Power  Repayment  Studies 
available  to  customers  and  interested 
parties.  During  the  comment  period, 
interested  parties  reviewed  SWPA's 
studies  designed  to  produce  an  aiwual 
revenue  increase  of  $3,768,100,  or  4.3 
percent  to  begin  March  1, 1988.  In 
addition  and  prior  to  the  formal  90-day 
public  participation  process,  SWPA  held 
a  number  of  informal  meetings  with 
customer  representatives  during 
preparation  of  the  November  1987 
Current  and  Revised  Power  Repayment 
Studies  and  Rate  Design  Study.  SWPA 
persoimel  met  informally  with  the 
Federal  Power  Marketing  Committee 
(Committee)  of  the  Southwestern  Power 
Resources  Association  on  two  occasions 
at  SWPA  headquarters  in  Tulsa  to 
explain  the  studies,  answer  questions, 
and  consider  comments  and  suggestions 
concerning  development  of  the  proposed 
system  rates.  At  one  of  these  meetings, 
representatives  of  the  Corps  of 
Engineers  from  the  Dallas  Division  and 
Tulsa  District  Offices  were  present  to 
discuss  Corps  Operation  and 
Maintenance  expense  projections, 
estimates  of  major  project  replacement 
costs,  and  cost  allocations  to 
hydropower.  Further,  SWPA  staff  met 
with  the  Committee  again  following 
completion  of  the  November  1987 
Current  and  Revised  Power  Repayment 
Studies  and  Rate  Design  Study  to 
discuss  the  results  of  these  studies. 

Following  the  conclusion  of  the 
comment  period  in  February  1988, 
modification  of  the  November  1987 
Power  Repayment  and  Rate  Design 
Studies  and  the  proposed  Rate 
Schedules  was  begun  based  on  formal 
comments  received.  The  numerous 
comments  presented  during  the  formal 
public  participation  process  were 
considered,  responses  developed  and, 
where  appropriate,  incorporated  into  the 
studies.  Once  all  comments  had  been 
carefully  considered,  the  Administrator 
made  the  decision  to  complete  the 
revised  rate  proposal.  At  that  time 
another  meeting  was  held  with  the 
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Committee  to  apprise  SWPA't  customer 
representatives  of  the  status  of  the  rate 
increase  proposal  and  the 
Administrator's  decision  to  pursue  it. 
Responses  to  major  comments  are 
contained  herein.  The  proposed  rate 
schedules  resulting  from  these  changes 
are  designed  to  produce  ultimate 
average  annual  revenue  of  $90.8  million, 
which  is  an  increase  of  $2.8  million,  or 
3.2  percent,  over  the  revenue  produced 
by  the  existing  rates  of  $66.0  miUion. 

Discussion 

General 

The  rate  schedules  proposed  by 
SWPA  for  implementation  increase 
annual  revenue  from  $87,971,100  to 
$90,785,900,  which  will  satisfy  cost 
recovery  criteria  outlined  in  Department 
of  Energy  Order  No.  RA  6120.2  and 
section  5  of  the  Flood  Control  Act  of 
1944.  by  increasing  annual  net  revenues 
by  $2.814.aoa  This  amount  is  less  than 
that  initially  proposed  in  November  1987 
due  to  incorporation  of  several  customer 
comments  received  as  well  as  a  number 
of  significant  events  which  had  occurred 
during  the  period  of  public  participation. 
The  following  adjustments,  which  had 
not  been  included  in  the  November  1987 
studies,  affected  the  level  of  rate 
increase  needed: 

1.  Concluded  a  new  contractual 
resource  agreement  in  December  1987 
with  a  major  area  cooperative  customer 
through  which  SWPA  receives  a 
guaranteed  amount  of  capacity  from  the 
cooperative's  resource  surplus,  for  sale 
by  SWPA  in  return  for  SWPA  system 
energy  made  available  to  the 
cooperative.  This  arrangement  enabled 
SWPA  to  sell  an  additional  30  MW  of 
capacity  beginning  January  1, 1988,  and 
4  MW  of  capacity  beginning  |uly  1, 1988. 
to  preference  customers,  increasing 
annual  system  revenues  by  over 
$900,000. 

2.  Used  actual  FY  1987  audited 
financial  statement  results  in  place  of 
estimated  average  year  financial  data, 
including  actual  deferred  purchase 
power  revenue  account  balances,  final 
cost  allocation  adjustments  on  seven 
Corps  projects,  etc 

3.  Corrected  the  level  of  repayable 
investment  at  the  Harry  S.  Truman 
Project  used  in  the  Power  Repayment 
Studies  from  48  percent  to  44  percent, 
based  on  the  capability  of  the  plant  to 
produce  revenues  from  the  capacity  of 
two  generating  units  declared 
commercially  operable  (rather  than 
incremental  capacity  marketed  in 
anticipation  of  full  operation  of  power  at 
Truman)  and  full  energy  production 
compared  to  the  capacity  of  six  units 
and  full  energy  production. 


Following  are  a  number  of  other 
adjustments,  in  response  to  customer 
comment  which  were  made  to  both  the 
Power  Repayment  and  Rate  Design 
Studies  which  had  no  effect  on  the  level 
of  system  net  revenue  increase  required: 

1.  Reduced  SWPA's  average  purchase 
power  cost  per  kWh  based  on  new  data 
published  by  the  Ener^gy  Information 
Administration  regarding  fuel  costs  in 
the  SWPA  marketing  area  for  the  rate 
approval  period. 

2.  Changed  assumptions  regarding 
accounting  for  the  use  and  valuation  of 
banking  energy  which  is  used  to  offset 
energy  purchases,  and  included  regular 
annual  banking  activities  for  standby/ 
reserve  operations  which  had  previously 
understated  banking  activity  under  the 
assumption  that  they  would  net  off. 

3.  Revised  the  purchased  power  adder 
credit  from  a  single,  general  energy  rate 
for  all  customers  to  a  specific  energy 
rate  developed  for  each  customer,  which 
is  intended  to  place  all  customers  on  an 
equal  footing  with  regard  to  SWPA's 
future  need  to  purchase  energy  by 
refunding  to  each  customer  amounts 
necessary  to  equalize  the  average 
purchased  power  adder  rate  per  kWh 
paid  on  all  energy  received  from  SWPA. 

4.  Developed  an  alternate  energy- 
based  rate  for  wheeling  of  non-Federal 
economy  energy  utilizing  interruptible 
capacity  in  SWPA's  transmission 
system. 

Included  in  the  above  adjustments  are 
two  issues  of  note  which  set  this  rate 
proposal  apart  from  the  normal.  The 
first,  and  most  significant,  is  the 
treatment  of  the  Harry  S.  Truman 
Project  with  regard  to  the  limitations 
placed  on  its  operation  by  the  Corps  of 
Engineers. 

Harry  S.  Truman  Project 

By  way  of  background,  construction  of 
the  Tnunan  project  began  in  1961  with 
general  completion  and  testing  of 
turbines  in  1981.  The  project  was 
designed  and  constructed  to  have  160 
MW  of  dependable  (marketable) 
capacity.  Due  to  extreme  variations  in 
water  available  to  generate  and  lack  of 
storage  capacity  in  the  project  (only  two 
feet),  six  generating  units  were  installed 
with  the  ability  to  reverse  and  operate 
as  motors  and  pump  water  back  into  the 
reservoir.  The  pumping  enables  the 
reservoir  to  be  refilled  as  needed  to 
maintain  dependability  and  allow 
marketing  of  the  entire  capacity  of  all 
six  units.  Upon  confirmation  of  turbine 
testing,  two  units  were  tested  for  motor 
operation  of  the  pumps  for  pump  storage 
capability.  Testing  proved  they  operated 
and  were  mechanically  sound:  however, 
a  substantial  fish  kill  occurred,  resulting 
in  a  moratorium  by  the  Corps  on  the 


future  use  of  the  pumps.  The  State  of 
Missouri  is  opposed  to  the  use  of  the 
pumps  and  to  the  use  of  more  than  three 
units  of  simultaneous  generation  when 
storage  is  in  the  power  pool.  The  Corps 
developed  a  "Report  on  the  Future 
Direction  of  Hydro  Power  at  Harry  S. 
Truman"  (Future  Direction  Report), 
concluding  that  they  would  allow  the 
normal  use  of  four  generating  units 
simultaneously,  and  were  committed  to 
the  future  development  of  power  at 
Truman.  Consequently,  by  letter  of 
February  12, 1906,  from  General  Charles 
E.  Dominy,  Omaha  Division  Engineer, 
the  Corps  agreed  to  test  the  downstream 
impact  of  five  and  six  unit  generation  on 
a  planned  basis,  but  placed  an  indefinite 
moratorium  on  the  use  of  the  pumps 
until  new  technology  could  minimize 
fish  kills  during  pumping.  Recent 
proposals  have  caused  suspension  of 
testing  of  Hve-unit  operation,  would 
make  some  of  the  present  restrictions 
permanent  and  would  impose  additional 
limits  on  water  release  rates,  velocity 
and  fluctuations  in  water  levels  below 
the  dam.  A  new  operating  plan  is  under 
development  by  the  Corps. 

In  FY  1982.  one-third  of  the  total 
investment  allocated  to  power  was 
transferred  from  construction-work-in- 
progress  to  plant-in-service  when  SWPA 
declared  two  out  of  six  generating  units 
in  commercial  operation.  However,  in 
FY  1985.  during  the  development  of  the 
Corps'  Future  Direction  Report,  the 
Corps,  knowing  that  all  six  units  had 
been  tested  and  were  mechanically 
functional  as  generators,  and  that  two  of 
the  pumps  had  been  tested  under  load 
and  three  of  the  pumps  had  been  tested 
without  load,  considered  the  project 
"available  for  commercial  operation" 
and  determined  that  it  was  time  to 
include  the  full  tentative  cost  allocation 
as  plant-in-service  even  though  SWPA 
had  not  declared  the  additional  units  in 
commercial  service.  This  determination 
followed  standard  Corps  procedures 
with  regard  to  accounting  for  plant-in- 
service.  Since  that  time,  the  Corps  has 
fmalized  their  Future  Direction  Report, 
as  referenced  in  General  Dominy's 
letter,  and  it  is  now  known  that  while  all 
generating  units  (including  pumps)  will 
technically  function,  the  moratorium  on 
pumping  and  the  ability  to  operate  only 
four  turbines  at  one  time  with  only  two 
feet  of  power  storage  substantially 
limits  the  project's  dependability  and 
marketability  under  present  contract 
arrangements.  According  to  data  from 
the  Corps'  Future  Direction  Report,  a 
maximum  of  29.6  MW  of  dependable 
capacity  (for  only  260  hours  of  use 
during  the  critical  summer  period)  is 
available.  Using  a  more  severe  600  hour 


scheduling  criteria,  the  Corps  has 
determined  only  13.8  MW  is 
dependable.  This  is  far  less  than  the 
project's  160  MW  of  installed  capacity 
which  SWPA  had  planned  to  market 
when  all  units  may  be  utilized  and  the 
pumps  are  available  for  use  as  designed. 

Since  the  Corps  will  not  allow  the 
pumps  to  be  used,  the  pumps  can  hardly 
be  considered  placed  in-service  or  even 
"available  for  commercial  operation." 
and  although  the  generating  units  at  the 
project  are  individually  functional,  they 
are  not  useable  simultaneously  as 
designed  and  intended,  and  as  in  the 
case  of  the  pumps,  cannot  be  considered 
fully  operational.  The  Corps'  decisions 
to  forego  the  use  of  pumping  capability 
has  resulted  in  the  loss  of  project 
dependabihty  from  a  hydropower 
marketing  standpoint:  thus,  the  project's 
revenue-producing  ability  is 
significantly  reduced. 

DOE  Order  No.  RA  6120.2  requires 
only  allocated  investment  costs  which 
are  revenue  producing  (Section  12b(l)). 
have  been  declared  in  commercial 
service  (Section  10d(2]),  or  which  are 
expected  to  be  in  service  within  the  cost 
evaluation  period  (Section  10(k),  to  be 
included  as  repayable  investment  in 
Power  Repayment  Studies,  (emphasis 
added).  These  requirements  are  echoed 
in  the  FERC's  Docket  No.  RM80-40-^XX), 
Order  No.  382,  Issued  June  12. 1984, 
"Filing  Requirements  and  Procedures  for 
Approving  the  Rates  of  Federal  Power 
Marketing  Administrations,"  49  FR 
25235  (June  20, 1984).  Section 
300.11(b](3](ii)(A]  states  that  all 
capitalized  investments  to  be  repaid 
from  power  revenues  "***  are  expected 
to  produce  revenue  during  the  rate  test 
period.  Further,  5  300.12(b)(2)  states  that 
"a  PRS  must  contain  only  those 
investments  in  plant  which  will  be  in 
commercial  operation  during  the 
proposed  rate  approval  period" 
(emphasis  added).  These  conditions  are 
being  met  only  in  part  due  to  the 
limitations  placed  on  project  operation 
which  directly  affect  the  dependable 
(marketable)  capacity  of  the  project. 
Only  two  units  have  been  declared  in 
commercial  service,  or  are  expected  to 
be  in  service  through  the  end  of  FY  1991, 
and  are  revenue  producing. 
Consequently,  the  current  allocated 
costs  of  the  project  have  been  adjusted 
to  reflect  the  limit  revenue-producing 
ability  of  the  project  with  two 
generating  units  in  commercial 
operation  and  marketable  with  full 
project  energy  production  compared  to 
its  ultimate  full  revenue-producing 
capability  with  all  six  units  and  full 
energy  production.  The  adjustment 
provides  for  about  44  percent  of  the 


allocated  costs  to  be  considered 
repayable  investment  with  the 
remaining  56  percent  deferred. 

The  Corps  has  agreed  by  letter  dated 
February  4, 1988,  from  General  Robert 
H.  Ryan,  Omaha  Division  Engineer,  that 
SWPA's  reduction  of  the  repayable 
investment  at  the  project  is  reasonable, 
as  is  the  method  and  amount  of  such 
reduction.  However,  the  Corps  would 
not  commit  to  a  reduction  of  recorded 
plant-in-service  at  this  time,  prior  to  an 
official  adjustment  in  the  cost  allocation 
or  a  specific  policy  decision  directing 
the  action,  but  the  Corps  did  agree  to 
consider  SWPA's  methodology  in 
development  of  an  interim  cost 
allocation  for  the  project  under 
constrained  operating  conditions  for  use 
until  full  operations  are  attained. 

We  believe  the  limited  operating 
condition  of  this  project  provides  a 
situation  analogous  to  that  which  exists 
when  a  regulator,  during  a  rate  action 
either  determines  that  an  asset  has  been 
impaired  and.  hence,  disallows  part  of 
the  cost  of  such  asset  for  ratemaking 
purposes,  preventing  the  regulated 
enterprise  from  recovering  some  amount 
of  its  investment,  or  orders  a  phase-in 
plan  to  defer  rates  intended  to  recover 
allowable  costs  to  moderate  a  sudden 
increase  in  rates  while  providing  the 
regulated  enterprise  with  recovery  of  its 
investment  We  believe  the  Statement  of 
Financial  Accounting  Standards  (SFAS) 
No.  71,  as  amended  by  Statements  No. 
90  and  92  to  cover  accounting  for 
disallowed  plant  costs  and  phase-in 
plans  respectively,  provides  a  basis  for 
accounting  which  tracks  these 
ratemaking  principles.  Statement  No.  71 
is  the  same  standard  of  accounting  for 
certain  types  of  regulation  used  to 
account  for  SWPA's  purchase  power 
rate  component  approved  by  the  FERC 
in  Docket  No.  FJ="83-4011-000  issued, 
August  1, 1983.  Ite  application  to  SWPA 
continues  to  be  appropriate  under  the 
same  criteria  used  previously. 

It  is  very  important  for  the  financial 
statements  of  the  Southwestern  Federal 
Power  system  to  accurately  and 
faithfully  reflect  the  financial  condition 
of  the  SWPA  and  Corps  facilities,  as 
well  as  provide  a  reconcilable  basis  for 
development  of  power  repayment 
studies  and  rates  for  SWPA.  There, 
subject  to  the  approval  of  the  FERC  we 
propose  treatment  of  the  non-revenue- 
producing  portion  of  the  Harry  S. 
Truman  Project  as  a  disallowance  or 
deferral.  Since  the  asset's  revenue- 
producing  ability  is  impaired  at  this 
time,  in  accordance  with  SFAS  71,  90 
and  92.  a  portion  of  the  project 
investment  should  be  deferred  from 
plant-in-service  until  such  time  as  it 


becomes  probable  that  the  project's 
revenue-producing  ability  will  remain 
limited,  at  which  time  a  loss  should  be 
recognized,  or  a  final  decision  to  use  the 
pumps  and  allow  full  six-unit 
generation,  as  designed,  is  agreed  upon 
by  SWPA  and  the  Corps.  The  total 
investment  should  not  be  considered 
plant-in-service  until  this  is 
accomplished.  We  recommend  that 
43.94%  of  the  allocated  hydropower  plant 
cost  be  identified  as  plant-in-service 
with  the  remaining  amount  to  be 
transferred  back  into  construction-work- 
in-progress. 

Purchase  Power  Deferral  Account 

As  indicated  in  the  preceding  section, 
the  FERC  has  also  approved  the  use  of  a 
separate  purchased  power  adder 
componet  in  SWPA's  system  rates  since 
August  1983.  The  resulting  accounting 
mechanism,  provided  under  SFAS  No. 
71  which  tracks  the  matching  of 
designated  purchased  power  revenues 
to  meet  actual  purchase  power  expenses 
incurred  over  an  appropriate  period  of 
time,  has  been  very  successful  in 
providing  a  pool  of  revenue  to  cover 
such  expenses.  However,  the  period 
since  1983  has  been  a  period  of  above 
average  water  conditions  and.  although 
considerable  banking  activity  has 
occurred  both  into  and  out  of  the 
account  in  essentially  equal  amounts,  no 
direct  purchases  of  energy  have 
occurred.  As  a  result  in  spite  of  the 
$.0005  credit  applied  to  the  purchase 
power  adder  since  October  1985  in  an 
attempt  to  stop  the  growth  of  the 
account,  the  account  had  doubled  in  size 
to  a  balance  of  over  $23  million  by 
September  30, 1987,  and  has  continued 
to  increase  to  its  present  level  of  over 
$26  million. 

As  of  July  1. 1988.  SWPA  will  have 
completed  the  conversion  of  all  its  high 
load  factor  (firm)  contract  commitments 
to  low  load  factor  (peaking)  contracts. 
The  conclusion  of  this  process 
significantly  reduces  SWPA's  purchased 
energy  requirements  under  critical  low 
water  conditions.  Consequently,  we 
believe  an  adequate  and  reasonable 
level  of  deferred  revenues  to  maintain  in 
the  account  during  an  extended  wet 
cycle,  or  period  of  low  account  depletion 
such  as  SWPA  is  currently  experiencing, 
is  the  amount  equal  to  the  cost  of 
purchasing  energy  under  the  most 
critical  conditions,  or  approximately  $14 
million. 

Further,  the  purchased  power 
revenues  that  have  been  deferred  and 
accumulated  in  the  account  were  based 
on  different  rates  applied  to  peaking 
customers  and  firm  customers  which 
reflected  the  differing  level  of  risk 
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expected  to  be  experienced  by  SWPA 
associated  with  purchasing  for  those 
customers.  However,  since  no  direct 
purchased  have  been  made  since  1983 
and  all  customers  are  now  peaking 
customers,  exposing  SWPA  to  purchases 
in  proportion  only  to  their  individual 
capacity  requirements,  there  is  no 
reason  to  maintain  the  larger  pool  or 
deferred  revenues  perviously  necessary 
to  meet  higher  load  factor  contractual 
obligations.  A  new  purchase  power 
credit  has  been  speciHcally  designed  for 
each  customer  to  flow  back  deferred 
revenues  in  such  a  way  as  to  equalize 
the  customer  to  flow  back  deferred 
revenues  in  such  a  way  as  to  equalize 
the  average  purchased  power  adder  rate 
per  kWh  paid  by  each  customer.  The 
credits  will  remain  in  effect  for  the  27- 
month  period  July  1, 1988,  through 
September  .30, 1990,  to  guarantee 
balancing  each  customer's  average  cost 
irrespective  of  the  condition  or  balance 
of  the  deferral  account,  or  the  need  for 
rate  adjustment  in  the  meantime. 

This  method  is  intended  to  place  all 
customers  on  an  equal  footing  with 
regard  to  the  need  for  future  SWPA 
purchases  of  energy,  by  refunding 
amounts  to  each  customer  which  will 
bring  their  average  purchased  power 
adder  paid  on  ail  energy  received  to  1.3 
mills  per  kilowatthour,  SWPA's  average 
long-term  puchased  power  rate 
requirement.  It  also  eliminates  the 
dififerential  created  by  the  earlier  risk 
factor  applied  to  firm  power  customers 
and  automatically  corrects  for  those 
situations  where  differing  contract  terms 
and  changing  or  new  peaking  capacity 
allocations  have  occurred.  It  is  based  on 
each  customer's  maximum  guaranteed 
level  of  1200  hour  peaking  power 
puchases  over  the  period  ]uly  1, 1988, 
through  September  30. 1990.  This  period 
was  chosen  to  enable  SWPA  to  flow 
back  the  significant  excess  deferred 
purchased  power  revenues  collected 
over  the  period  August  1983  through 
June  1988  in  as  short  a  time  period  as 
possible  to  avoid  exposing  the  account 
to  a  precipitous  drop  in  case  of  an 
unexpected  down  turn  in  water 
conditions,  to  be  able  to  offset  the 
proposed  rate  increase  in  most  customer 
situations,  and  to  avoid  having  to  make 
net  cash  payments  to  customers  credits 
in  excess  of  charges  in  months  of  high 
energy  usage.  However,  in  case  such  a 
condition  may  occur,  the  rate  schedules 
limit  the  amount  of  applicable  credit  in 
any  month  to  the  level  of  total  charges 
for  SWPA  services  rendered  and  allow 
for  any  excess  credit  to  be  used  in  future 
billing  periods.  These  credits  are  also 
proposed  for  applications  over  this  27- 
month  period,  without  revocation,  to 


insure  a  reasonable  equalization  of  each 
customer's  purchased  power  adder  and 
to  avoid  the  need  for  a  continuous 
accounting  of  individual  customer 
contributions  to  the  purchase  power 
account.  Amounts  of  revenue  in  the 
account  at  any  time  are  system 
revenues,  entirely  within  the  purview  of 
SWPA.  No  customer  is  considered  to 
have  escrowed  these  funds,  nor  have 
any  specific  entitlement  or  ownership 
right  in  contributions  to  the  account, 
although  SWPA  will  attempt  to  apply 
purchased  power  adders,  and  credits,  on 
a  basis  reasonably  proportional  to 
customer  purchases  of  peaking  power 
and  energy.  While  application  of  this 
credit  is  assured  through  September  30. 
1990,  below  average  water  conditions 
during  the  intervening  time  period  may 
dictate  an  addition  to  the  adder,  but 
such  addition  would  be  based  on  the 
assumption  that  all  customers  are  on  an 
equal  footing  and  would  all  participate 
in  required  system  purchases 
proportionate  to  their  purchases  of 
peaking  power. 

During  the  time  the  purchased  power 
adders  and  the  accounting  mechanism 
have  been  in  place,  they  have  proven  to 
be  effective  in  assuring  that  purchased 
power  revenues  equal  purchased  power 
costs  over  an  appropriate  period  of  time. 
Thefinaqcial  interests  of  the 
OGovemment  have  been  protected  in  this 
endl^vorand  the  rate  component  has 
men  adjusted  as  necesary.  However, 
while  the  component  may  be  changed  as 
needed  whenever  overall  system  rates 
are  revised,  if  an  adjustment  is  needed 
when  system  rates  prove  to  be 
otherwise  adequate,  a  very  time- 
consuming  and  expensive  rate  Tiling 
must  be  developed  and  submitted  to 
merely  adjust  the  purchased  power  rate 
component.  This  type  of  filing  would 
seem  to  be  unnecessary  in  light  of  the 
fact  that  the  purchased  power  account 
has  no  effect  on  system  repayment 
requirements  and  the  separate  rate 
component  serves  to  provide  revenues 
to  meet  perceived  costs  which,  if  they  do 
not  come  to  pass,  are  either  held  to  meet 
future  costs  or  are  refunded  to 
customers  through  reduced  rates. 

Therefore,  the  SWPA  Administrator 
may  adjust  the  purchased  power  adder 
component  in  SWPA's  system  rate 
schedules,  P-87A.  P-87B  and  F-87B 
annually  by  up  to  $.0005  per 
kilowatthour  as  he  determines 
necessary.  This  flexibility  will  enable 
SWPA  to  react  quickly  to  significant 
changes  in  water  conditions  which  may 
have  occurred  during  the  preceding 
year.  The  maximum  adjustment  of 
$0.0005  per  kilowatthour  would  allow 
SWPA  to  meet  about  75  percent  of 


expected  needs  for  direct  purchases  of 
energy  and  nearly  50  percent  of  total 
purchased  and  banking  energy 
requirements.  The  Administrator  will 
advise  the  FERC  of  any  such 
adjustments  isn  the  purchased  power 
adder  component  of  SWPA's  rate 
schedules. 

Cominents  and  RetponM* 

The  Southwestern  Power 
Administration  (SWPA)  received 
numerous  comments  from  customers 
and  interested  parties  resulting  from  the 
public  participation  process.  A  number 
of  these  comments  were  accepted  either 
in  whole  or  in  part,  as  noted  in  the 
earlier  General  Discussion  section.  More 
detailed  responses  to  those  issues  are 
available  in  the  Administrator's  Record 
of  Decision.  A  summary  of  the  two 
major  comments  and  SWPA's  responses 
to  those  comments  follows: 

Delay  or  Defer  Proposed  Rate  Increase 

CommenL-  SWPA's  proposed  rate 
increase  is  not  justifled  and  should  be 
delayed  or  deferred  at  this  time.  Major 
reasons  given  in  support  of  this  position 
are:  (1)  severe  economic  conditions  in 
the  SWPA  region.  (2)  desire  to  avoid 
possible  conflict  with  the  National 
Administration  and  the  FERC  over  a  ' 
small  rate  increase,  (3)  concern  for 
potential  failure  of  SWPA's 
recommended  methodology  in 
supporting  reduced  level  of  proposed 
rate  increase,  and  (4)  the  FQlC's  desire 
to  enforce  higher  rates  on  SWPA  than 
approved  by  DOE. 

Response:  SWPA's  customers' 
concerns  about  pursuing  a  rate  increase 
at  this  time,  as  well  as  strong  and 
numerous  recommendations  by  many  to 
defer,  or  delay,  any  such  proposals, 
have  been  considered  carefully.  While 
SWPA  recognizes  that  economic 
conditions  in  its  region  have  been 
difficult  in  recent  years,  SWPA  is  faced 
with  certain  statutory  (1944  Flood 
Control  Act)  and  regulatory  (RA6120.2) 
requirements  which  limit  the  latitude  the 
Administrator  can  exercise.  SWPA 
remains  committed  to  the  continued 
financial  integrity  and  stability  of  its 
system  through  the  development  of 
regular  annual  power  repayment  studies 
based  upon  average  water  year 
conditions  and  the  implementation  of 
indicated  rate  increases,  preferably 
smaller  and  more  frequent,  in 
accordance  with  such  legal  and 
regulatory  requirements.  This  process 
has  been  strongly  supported  in  recent 
years  by  customers  and  customer 
organizations.  It  should  be  noted  that 
potential  legislative  issues  such  as 
repayment  reform  and  defederalization 
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are  not  a  part  of  the  President's  Fiscal 
Year  1989  Budget  Proposal,  and  should 
have  no  impact  on  approval  or 
disapproval  of  an  SWPA  rate  filing. 
Further.  SWPA's  proposes 
methodologies,  particularly  those  with 
regard  to  limiting  the  Truman  project's 
repayable  investment,  for  determining 
the  level  of  rate  increase  appear  to  be 
fully  supportable  and  should  effectively 
justify  such  reduced  increase  in  our 
filing  before  the  FERC.  While  the  FERC 
has  in  the  past  expressed  its  concern 
over  certain  of  the  Department  of 
Energy's  (DOE)  repayment  policies  (e.g., 
scheduled  amortization  and  highest- 
interest-bearing-investment  first 
repayment),  it  has  consistently  approved 
rates  in  accord  with  such  DOE  policies, 
within  its  approval  authority  specified 
by  DOE  Secretarial  Order.  In  addition, 
for  all  practical  purposes  a  delay  in  this 
proposed  rate  increase  of  some  eight 
months  has  already  occurred  as  a  result 
of  SWPA's  effort  to  elicit  and 
incorporate  customer  comments  on  the 
proposal.  However,  this  delay  has 
allowed  SWPA  to  include  Fiscal  Year 
1987  actual  financial  results  rather  than 
previously  included  estimates,  making  it 
possible  to  supplant  the  annual  1988 
PRS.  This  means  that  the  next  annual 
PRS  will  be  performed  in  1989  and  an 
indicated  rate  increase,  if  any,  probably 
could  not  become  effective  before 
October  1. 1989. 

In  consideration  of  the  above 
information,  the  relatively  small 
increase,  the  delay  that  has  already 
occurred  in  developing  this  rate 
proposal,  the  full  customer  participation, 
and  recognition  that  no  additional 
increases  would  likely  be  implemented 
prior  to  October  1989,  it  would  be 
inappropriate  to  delay  further. 
Therefore,  the  Administrator  decided  to 
propose  the  rate  increase  to  the  Under 
Secretary  of  Energy  and  to  the  FERC. 
with  tlie  new  rates  to  become  effective 
on  July  1. 1988. 

Operation,  Maintenance  And 
Replacement  Projections 

Comment  Corps  of  Engineers 
projections  of  O&M  expenses  and 
replacements  are  excessive,  and  such 
costs  should  be  prudently  and  timely 
incurred  at  a  reasonable  level,  and 
reduced  and/or  deferred.  Lack  of  an 
effective  means  of  oversight  of  these 
costs  is  frustrating  and  a  serious 
weakness  in  SWPA's  ratemaking 
process,  leaving  customers  unable  to 
question  such  projections,  or  quantify  an 
appropriate  adjustment.  SWPA's  O&M, 
GAftO  and  replacement  estimates 
should  be  subjected  to  vigorous  review 
to  ensure  justification  and  where 


possible,  without  affecting  reliability,  be 
deferred. 

Response:  Corps  of  Engineers 
projections  of  future  O&M  and 
replacement  costs  used  in  Power 
Repayment  Studies  have  received  wide 
criticism,  sinoe  these  elements  of  cost 
contribute  signficantly  to  SWPA's 
revenue  requirements.  We  agree  that 
such  costs  should  be  prudently  and 
timely  incurred  at  reasonable  levels 
consistent  with  maintaining  the  high 
level  of  reliability  required  in  the  utility 
industry.  While  the  Corps'  O&M 
projections  have  been  very  accurate  in 
recent  years,  including  FY  1967  which 
proved  slightly  below  the  actual 
expense,  the  perception  exists  that  such 
accurancy  only  proves  that  any  level  of 
costs  projected  may  be  spent  if  there  is 
no  exercise  of  restraint  or  control  over 
such  costs.  However,  SWPA  is  required 
to  repay  costs  as  experienced  and 
reported  by  the  Corps,  and  does  not 
exercise  authority  over  Corps 
appropriations  or  expenses.  These  types 
of  authority  are  exercised  by  the 
Congress  and  its  agents.  This  condition 
does  not  relieve  SWPA  of  the 
responsibility  to  review  such  costs  for 
reasonableness  and  to  keep  customers 
well-informed  by  providing 
opportunities  to  meet  with  Corps 
representatives  to  review  projections, 
methodology,  back-up  data  and  other 
information  which  may  be  of  help  in 
understanding  the  level  of  costs  being 
experienced  and  projected.  In  this 
regard,  SWPA  will  contact  the  Corps  on 
behalf  of  customers  or  customer 
organisations  on  request  to  enable  such 
interchange  of  information.  SWPA  has 
expressed  both  SWPA  and  customer 
concern  to  the  Corps  over  rapidly 
increasing  O&M  costs  and  the  common 
customer  perception  of  lack  of  oversight 
of  O&M  and  replacement  costs.  Corps 
project  replacement  estimates  will  be 
reviewed  prior  to  SWPA's  next  annual 
power  repayment  study.  SWPA  has  also 
agreed  to  a  proposal  by  the  Sam 
Raybum  Dam  Electric  Cooperative  to 
establish  an  informal  intergovernmental 
working  group  for  the  Sam  Rayburn 
Dam  to  discuss  issues  of  common 
interest  to  the  Cooperative,  SWPA  and 
the  Corps  such  as  project  rate 
information  and  cost  allocations.  If 
successful,  this  concept  may  serve  as  a 
model  for  similar  arrangements  with 
other  customers  in  the  future. 
SWPA's  O&M,  GA&O  and 
replacement  costs  have  been  the  subject 
of  internal  review  to  ensure  that  such 
costs  are  appropriate  and  held  to  a 
minimum  consistent  with  reliability, 
considering  the  age  of  SWPA's 
transmission  system.  Transmission 


replacements  are  the  subject  of  a 
detailed  study  undertaken  by  SWPA. 
which  will  include  coordination  with  the 
other  power  marketing  administrations, 
to  assess  the  accuracy  and  adequacy  of 
present  methods  of  estimating  such 
future  replacements  in  power  repayment 
studies.  Appropriate  revisions  will  be 
incorporated  in  SWPA's  next  annual 
power  repayment  study. 

In  summary,  while  all  such  cost 
projections  will  continue  to  be  reviewed, 
we  believe  that  Corps  projections  of 
future  O&M  and  replacement  expenses 
reflect  their  best  estimates  of  the  actual 
costs  to  be  incurred  over  the  period 
1988-1991  and  beyond.  Thus  no 
adjustment  in  O&M  projections  in 
warranted  considering  the  Corps'  past 
success  in  projecting  such  costs, 
although  replacement  cost  estimates  will 
undergo  a  thorough  evaluation.  SWPA 
also  believes  its  cost  projections  to  be 
appropriate,  but  will  remain  alert  for 
opportunities  to  save  on  costs  and  will 
pursue  its  planned,  detailed  study  of 
transmission  replacement  estimates. 

Other  Issues 

Other  repayment  and  rate  design 
issues  are  discussed  in  the 
Administrator's  Record  of  Decision. 

A  vailability  of  Information 

Information  regarding  this  rale 
proposal  including  studies,  comments 
and  other  supporting  material,  is 
available  for  public  review  and 
comment  in  the  offices  of  the 
Southwestern  Power  Administration, 
333  West  4th,  Tulsa,  Oklahoma  74101. 

Administrator's  Certification 

The  1987  Revised  System  Power 
Repayment  Study  indicates  that  the 
increased  power  rates  will  repay  all 
costs  of  the  Integrated  system  including 
amortization  of  the  power  investment 
consistent  with  the  provisions  of 
Department  of  Energy  Order  No.  RA 
6120.2.  In  accordance  with  Section  1  of 
Delegation  Order  No.  0204-108.  the 
Administrator  has  determined  that  the 
proposed  System  rates  are  consistent 
with  applicable  law  and  the  lowest 
possible  rates  consistent  with  sound 
business  principles  in  accordance  with 
section  5  of  the  Flood  Control  Act  of 
1944. 

Environment 

The  environmental  impact  of  the 
proposed  System  rates  has  been 
analyzed  in  consideration  of  the 
Department  of  Energy  "En\'ironmental 
Compliance  Guide."  the  amount  of  the 
proposed  increase  does  not  warrant  an 
Environmental  Assessment  or  an 
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Environmental  Impact  Statement  in 
accordance  with  these  regulations. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm, 
approve  and  place  in  effect  on  an 
interim  basis,  effective  July  1. 1988.  the 
following  SWPA  System  Rate  Schedules 
which  shall  remain  in  effect  on  an 
interim  basis  through  September  30. 
1991.  or  until  the  FERC  confirms  and 
approves  the  rates  on  a  fmal  basis,  to 
supersede  the  rate  schedules  named: 


Service 

Rata 

Superseded 
rate 

Peaking  power 

P-V7K ... 
P-87B ... 

UOK 

F-87B ... 

TDC- 
87 

IC-87 

EE-87... 

P-84A. 

Peaking     power     Ibrough 
Oklahoma  utility  compa- 
nies   and/or    municipal 
power  authority. 

Firm  power          

P-S4B. 
F-«4A. 

Firm  power  through  Okla- 
homa utility  companies. 
Transmission  service 

F-84B. 
TDC-fl2 

Interruotible  caoacitv 

(Revised) 
IC-62. 

Excess  energy 

EE-62. 

Issued  at  Washington, 
July  1988. 
foseph  F.  Salgadn, 
Undersecretary. 
|FR  Doc.  88-15888  Filed  / 

BIUJNO  COOe  MS0.41-M 

DC,  this 
'-13-88;  1 

Ist  day  of 
):45  am) 

ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3413-9] 

Agency  information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etaeq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  is  available  to  the 
public  for  review  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden:  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Levesque  at  EPA,  (202)  382-2740. 


SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  NSPS  for  Stationary  Gas 
Turbines  (Subpart  GG) — Information 
Requirements.  (EPA  ICR  #1071). 

Abstract:  Owners/operators  of 
stationary  gas  turbines  must  notify  EPA 
of  constructions,  modifications,  startups, 
malfunctions,  and  dates  and  results  of 
performance  tests.  They  must  report 
periods  of  excess  SOt  and  NO, 
emissions  quarterly.  They  must  maintain 
records  of  (a)  the  sulfur  and  nitrogen 
content  of  the  fuel,  (b)  data  from  all 
tests,  (c)  daa  fcom  die'conlinueus 
monitoring  system,  and  (d)  data  on  any 
startup,  shutdown,  or  malfunction  in  the 
operation  of  the  affected  facility,  its 
controls,  or  the  monitoring  systems.  The 
States  and/or  EPA  use  the  data  to 
ensure  compliance  with  standards,  to 
target  inspections,  and,  when  necessary, 
to  provide  evidence  in  court. 

Burden  Statement  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  150  hours  per 
year  per  respondent.  This  estimate 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Owners/Operators  of 
Stationary  Gas  Turbines. 

Estimated  No.  of  Respondents:  245. 

Estimated  Burden:  14,090  hours. 

Frequency  of  Collection:  Quarterly. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Carla  levesque,  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM-223).  401  M  St.  SW., 
Washington.  DC  20460 
and 

Nicolas  Garcia,  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place, 
NW.,  Washington,  DC  20503. 
(Telephone  (202)  395-3084). 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  #0160;  Pesticides  Report  for 
Pesticide-Producing  Establishments,  was 
approved  6/22/88;  OMB  #2070-0078; 
expires:  6/30/91. 

Date:  July  7, 198& 
Paul  Lapsley, 

Acting  Director.  Information  and  Regulatory 

Systems  Division. 

|FR  Doc.  88-15838  Filed  7-13-«8;  8:45  am) 
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(FRL-3414-31 

Municipal  Settlement  Discussion 
Group 

agency:  Environmental  Protection 

Agency. 

ACTION;  Notice  of  meeting. 

summary:  The  Municipal  Settlement 
Discussion  Croup  will  meet  in 
Washington,  DC  on  August  4. 1988.  The 
Environmental  Protection  Agency 
formed  the  group  in  order  to  provide  a 
public  Ibrum  for  interested  parties  to 
provide  input  on  how  municipalities 
should  fit  into  the  Superfund  settlement 
process.  The  group  consists  of  members 
representing  EPA,  States,  local 
governments,  industry  and 
environmental  concerns.  The  Agency  is 
currently  developing  a  Municipal 
Settlement  Policy  to  address  issues 
related  to  notifying  and  bringing 
municipalities  that  are  responsible 
parties  into  the  Superfund  settlement 
process. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Kay  Voytilla  of  the  Environmental 
Protection  Agency,  Office  of  Waste 
Programs  Enforcement  (WH-527). 
Washington,  DC  20460;  telephone  202/ 
475-8367. 

Uoyd  S.  Guwci, 

Director,  CERCLA  Enforcement  Division. 

[FR  Doc  88-15839  Filed  7-13-88;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Marfcet  Committee: 
Domestic  Policy  Directive  of  May  17, 
19M 

In  accordance  with  {  217.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
held  on  May  17, 198a  >  The  directive 
was  issued  to  the  Federal  Reserve  Bank 
of  New  York  as  follows: 

The  information  reviewed  at  this  meeting 
suggests  continuing  strong  expansion  in 
economic  activity  and  rising  levels  of 
resource  utilization.  In  April,  total  nonfarm 
payroll  employment  rose  further  the  increase 
included  sizable  growth  in  the  manufacturing 
sector.  The  civilian  unemployment  rate  fell  to 
5.4  percent,  down  appreciably  from  its  level 
at  the  start  of  the  year.  Growth  in  industrial 
production  picked  up  considerably  in  April 
from  a  reduced  pace  earlier  in  the  year.  Retail 
sales  fell  appreciably  last  month  t>ut 


'  Copies  of  the  Record  of  policy  actions  of  the 
Commiltee  for  the  meeting  of  May  17. 1988.  arc 
available  upon  request  to  the  Board  of  Governors  of 
the  Federal  Reserve  System.  Waihlngton.  DC  ZOS-ll. 


estimates  of  sales  in  February  and  March 
were  revised  substantially  higher.  Indicators 
of  business  capital  spending  point  to 
substantial  gains  thus  far  this  year,  notably 
for  equipment.  The  nominal  U.S.  merchandise 
trade  deficit  in  the  first  quarter  was 
substantially  smaller  than  that  for  the  fourth 
quarter.  Consumer  and  producer  prices  have 
risen  more  rapidly  recently  following  a  period 
of  relatively  modest  increases.  Broad 
measures  of  labor  costs  indicate  a  substantial 
advance  in  the  first  quarter,  in  part  because 
of  a  rise  in  payroll  taxes. 

Interest  rales  have  risen  somewhat  since 
the  Committee's  meeting  on  March  29.  The 
trade-weighted  foreign  exchange  value  of  the 
dollar  in  terms  of  other  G-10  currencies  had 
increased  slightly  on  balance  over  the 
inlermeeting  period  prior  to  May  17  and 
jumped  following  release  of  the  March  trade 
data. 

Ml  and  M2  grew  rapidly  in  April,  owing  in 
part  to  a  buildup  in  transaction  balances 
associated  wilh  lax  payments,  while  M3 
expanded  al  a  slower  pace  than  in  previous 
months.  Through  April,  expansion  of  M2  and 
M3  was  in  Ihc  upper  portion  of  the  ranges 
established  by  the  Committee  for  1988. 
F.xp.'insion  in  total  domestic  nonfinancial 
debt  appears  to  be  continuing  at  a  pace  close 
to  thai  in  1987. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  over  time,  promote 
growth  in  output  on  a  sustainable  basis,  and 
contribute  to  an  improved  pattern  of 
international  transactions.  In  furtherance  of 
these  objectives,  the  Committee  at  its  meeting 
in  February  established  growth  ranges  of  4  to 
8  percent  for  both  M2  and  M3.  measured  from 
the  fourth  quarter  of  1987  to  the  fourth 
quarter  of  1988.  The  monitoring  range  for 
growth  in  total  domestic  nonfinancial  debt 
was  set  at  7  to  11  percent  for  the  year. 

With  respect  to  Ml.  the  Committee  decided 
in  February  not  to  establish  a  specific  target 
for  1988.  The  behavior  of  this  aggregate  in 
relation  to  economic  activity  and  prices  has 
become  very  sensitive  to  changes  in  interest 
rates,  among  other  factors,  as  evidenced  by 
sharp  swings  in  its  velocity  in  recent  years. 
Consequently,  the  appropriateness  of 
changes  in  Ml  this  year  will  continue  to  be 
evaluated  in  the  light  of  the  behavior  of  its 
.  velocity,  developments  in  the  economy  and 
financial  markets,  and  the  nature  of  emerging 
price  pressures. 

In  the  initial  implementation  of  policy,  the 
Commiltee  seeks  to  maintain  the  existing 
degree  of  pressure  on  reserve  positions. 
Taking  account  of  conditions  in  financial 
markets,  the  strength  of  the  business 
expansion,  indications  of  inflationary 
pressures,  developments  in  foreign  exchange 
markets,  and  the  behavior  of  the  monetary 
aggregates,  the  Committee  expects  that  a 
slight  increase  in  the  degree  of  pressure  on 
reserve  positions  would  be  appropriate  in  the 
weeks  ahead.  Depending  on  further 
developments  in  these  factors,  somewhat 
greater  reserve  restraint  would,  or  slightly 
lesser  reserve  restraint  might,  also  be 
acceptable  later  in  the  inlermeeting  period. 
The  contemplated  reserve  conditions  are 
expected  to  be  consistent  with  growth  in  M2 
and  M3  over  the  period  from  March  through 


June  at  annual  rates  of  about  6  to  7  percent. 
The  Chairman  may  call  for  Committee 
consultation  if  it  appears  to  the  Manager  for 
Domestic  Operations  that  reserve  conditions 
during  the  period  before  the  next  meeting  are 
likely  to  be  associated  with  a  federal  funds 
rate  persistently  outside  a  range  of  5  to  9 
percent. 

By  order  of  the  Federal  Open  Market 
Committee,  July  8. 1988. 
Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
|FR  Doc.  88-15826  Filed  7-13-88;  8:45  am) 

BILLING  CODE  6210-01-M 


Cenvest,  Inc.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
4, 1988. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

1.  Cenvest.  Inc..  Meriden.  Connecticut: 
to  acquire  100  percent  of  the  voting 
shares  of  Meriden  Trust  and  Safe 
Deposit  Company,  Meriden. 
Connecticut. 

B.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  ONB  Corporation.  Clifton  Springs, 
New  York;  to  become  a  banit  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Ontario  National 


Bank  of  Clifton  Springs.  Clifton  Springs. 
New  York. 
C.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta.  Georgia 
30303: 

1 .  Commex  Financial  Corporation. 
Kennesaw,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Commercial  Exchange  Bank.  Kennesaw. 
Georgia.  Comments  on  this  application 
must  be  received  by  July  29. 1988. 

2.  Dahlonega  Bancorp.  Inc.. 
Dahlonega,  Georgia;  to  acquire  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Polk  County. 
Copperhill,  Tennessee.  Comments  on 
this  application  must  be  received  by  July 
29, 1988. 

3.  Financial  Services  Bancorp.  Inc.. 
Miami,  Florida;  to  become  a  bank 
holding  company  by  acquiring  82 
percent  of  the  voting  shares  of  Eagle 
National  Holding  Company,  Miami. 
Florida,  and  thereby  indirectly  acquire 
Eagle  National  Bank  of  Miami,  Miami, 
Florida.  Comments  on  this  application 
must  be  received  by  July  29, 1988. 

4.  Forest  Bancorp.  Forest,  Mississippi; 
to  acquire  20  percent  of  the  voting 
shares  of  Metropolitan  Corporation, 
Biloxi,  Mississippi,  and  thereby 
indirectly  acquire  Metropolitan  National 
Bank,  Biloxi.  Mississippi.  Comments  on 
this  application  must  be  received  by  July 
29, 1988. 

5.  University  National  Bankshares, 
Inc..  Orlando,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
University  National  Bank.  Orlando. 
Florida,  a  de  novo  bank.  Comments  on 
this  application  must  be  received  by  |uly 
29. 1988. 

D.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President]  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Central  West  Bancorp.  Casey. 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Security  State  Bank, 
Casey,  Iowa.  Comments  on  this 
application  must  be  received  by  July  15. 
1988. 

2.  fay  Financial  Corporation.  Portland. 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  The  First  National  Bank 
of  Portland,  Portland.  Indiana. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  «4198: 

1.  Clifton  Bancshares.  Inc..  Wamego. 
Kansas:  to  become  a  bank  holding 
company  by  acquiring  98.6  percent  of 
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the  voting  shares  of  First  National  Bank, 
Clifton,  Kansas. 

2.  Lexington  Bancshares,  Inc., 
Lexington  State  Bank  &  Trust  Company 
Trust  Department,  and  Lexington  State 
Bank  &  Trust  Company  Employee  Stock 
Ownership  Plan,  all  of  Lexington, 
Nebraska:  to  acquire  53.44  percent  of  the 
voting  shares  of  Seven  V  Banco,  Inc., 
Callaway,  Nebraska,  and  thereby 
indirectly  acquire  Seven  Valleys  State 
Bank,  Callaway,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 

System.  July  7. 1988.  , 

lames  McAfe«, 

Associate  Secretory  of  the  Board. 

[PR  Doc.  88-15829  Filed  7-13-88:  8:45  am| 
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Change  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Sanies  or 
Bank  Holding  Companies 

The  notiflcant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  oiTices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  29, 1988. 

A.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

l./oA/j  Sid  Dinsdale,  Roy  G.  Dinsdale, 
Lynn  Barclay,  and  Thomas  Gooding;  to 
acquire  95.31  percent  of  the  voting 
shares  of  Momingside  Development 
Company,  Sioux  City,  Iowa,  and  thereby 
indirectly  acquire  Momingside  Bank  and 
Trust,  Sioux  City,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System.  |uly  8. 198a 
lames  McAfea, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-15831  Filed  7-13-88;  8:45  am) 
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First  Merchants  Corp.  et  at.; 
FornfMtions  of:  Acqulstttons  by;  and 
Mergers  of  Bank  Hokfing  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
9  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
4, 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Merchants  Corporation, 
Muncie,  Indiana;  to  acquire  100  percent 
of  the  voting  shares  of  Pendleton 
Banking  Company,  Pendleton,  Indiana. 
Comments  on  this  application  must  be 
received  by  July  28, 1988. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Tri-County  Bancshares,  Inc.,  Linn, 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  94.4  percent  of 
the  voting  shares  of  Linn  State  Bank, 
Linn,  Kansas,  which  engages  in  the  sale 
of  credit-related  and  crop  hail  insurance 
in  a  town  of  less  than  5,000  in 
population. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )uly  8. 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-15828  Filed  7-13-88:  8:45  am) 

BILUNO  COOC  mO-OI-M 


First  Wisconsin  Corp.  at  aL; 
Applicatksns  To  Engage  de  Novo  in 
Permisslt>ic  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  lo 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  lised  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  4. 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Wisconsin  Corporation, 
Milwaukee,  Wisconsin:  to  engage  de 
novo  through  its  subsidiary.  First 
Wisconsin  Asset  Management,  Inc.,  in 
acting  as  an  investment  adviser 
pursuant  to  §  225.25(b)(4)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 


1.  The  Mitsui  Bank.  Limited,  Tokyo, 
japan:  to  engage  de  novo  through  its 
subsidiary,  Mitsui  Securities  Company 
(U.S.A.),  Inc.,  New  York.  New  York,  in 
discount  securities  brokerage  pursuant 
to  §  225.25(b)(15):  and  underwriting  and 
dealing  in  obligations  of  the  United 
States,  general  obligations  of  states  and 
political  subdivisions,  and  other 
obligations  in  which  state  member 
banks  are  authorized  to  underwrite  and 
deal  pursuant  to  §  225.25(b)(16)  of  the 
Board's  Regulation  Y. 

Board  of  Covernors  of  the  Federal  Reserve 
Systi-m,  July  8. 1988. 
lames  McAfee, 

As.wciate  Secretary  of  the  Board. 
IFR  Doc.  88-15830  Filed  7-13-88:  8:45  am] 
BILLING  CODE  621IM)1-M 


The  Fuji  Bank,  Ltd.,  et  al.;  Applications 
To  Engage  de  Novo  In  Permissible 
Nonbanking  Activities;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  88- 
14817)  published  at  page  25009  of  the 
issue  for  Friday,  ]uly  1, 1988. 

Under  the  Federal  Reserve  Bank  of 
New  York,  the  entry  for  The  Fuji  Bank. 
Limited  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  Fuji  Bank,  Limited,  Tokyo, 
japan:  to  acquire  24.9  percent  and 
assume  certain  subordinated  debt  of 
Kleinwort  Benson  Government 
Securities,  Inc.,  Chicago.  Illinois,  and 
thereby  engage  in:  (1)  Underwriting  and 
dealing  in  obligations  of  the  United 
States,  general  obligations  of  states  and 
their  political  subdivisions,  and  other 
obligations  that  state  member  banks  of 
the  Federal  Reserve  System  may  be 
authorized  to  underwrite  and  deal  in 
under  12  U.S.C.  24  and  335,  including 
bankers'  acceptances  and  certificates  of 
deposit,  under  the  same  limitations  as 
would  be  applicable  if  the  activity  were 
performed  by  a  bank  holding  company's 
subsidiary  member  banks  or  its 
subsidiary  nonmember  banks  as  if  they 
were  member  banks  (such  obligations 
being  "eligible  securities"),  pursuant  to 
§  225.25(b)(16)  and  activities  incidental 
thereto,  including  repurchase  and 
reverse  repurchase  transactions  on  such 
securities,  collaterialized  borrowing  and 
lending  of  such  securities,  clearing, 
settling,  accouning,  record  keeping  and 
other  ancillary  services,  pursuant  to 
§  225.21(a)(2)  of  the  Board's  Regulation 
Y:  (2)  engaging  in  futures,  forward  and 
options  contracts  on  eligible  securities 
for  hedging  purposes  in  accordance  with 
12  CFR  225.142;  (3)  providing  portfolio 


investment  advice  and  researdt^rnd 
furnishing  general  economic  information 
and  advice,  general  economic  statistical 
forecasting  services  and  industry  studies 
in  connection  with,  and  as  an  incident 
to,  the  proposed  eligible  securities 
activities,  pursuant  to  §  225.25(b){4){iii) 
and  (iv)  of  the  Board's  Regulation  Y;  (4) 
acting  as  a  futures  commission  merchant 
("FCM")  for  affiliated  and  nonaffiliated 
persons  in  the  execution  and  clearance 
on  major  commodity  exchanges  of 
futures  contracts  and  options  on  futures 
contracts  on  bullion,  foreign  exchange, 
government  securities,  certificates  of 
deposit  and  other  money  market 
instruments  that  a  bank  may  buy  or  sell 
in  the  cash  market  for  its  own  account, 
pursuant  to  §  225.25(bK18)  of  the  Board's 
Regulation  Y  (Applicant  argues  that 
providing  FCM  activities  to  affiliates  is 
permissible  under  §  225.25(b)(18)  or, 
alternatively,  permissible  under  sections 
4(c)(1)(C)  and  4(c)(8)  of  the  BHC  Act.): 
(5)  providing  investment  advice 
including  counsel,  publication,  writtten 
analyses  and  reports,  with  respect  to  the 
purchase  and  sale  of  futures  contracts 
and  options  on  futures  contracts, 
pursuant  to  §  225.25(b)(19)  of  the  Boards 
Regulation  Y.  Applicant  has  also  applied 
for  approval  to  acquire  indirectly 
through  the  company,  one  percent  of  the 
voting  shares  of  Liberty  Brokerage.  Inc.. 
an  inter-dealer  blind  broker  of 
government  securities. 

Comments  on  this  application  must  be 
received  by  July  25, 1988. 

Board  of  Governors  of  the  Federal  Reser\e 
System.  July  8. 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-15827  Filed  7-13-88:  8:45  am] 

BILUNG  CODE  6310-01-M 


Reid,  Raymond  E.,  et  ai.;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  88- 
13789)  published  at  page  23153  of  the 
issue  for  Monday,  June  20, 1988. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City,  the  entry  for  Bettye  Cree 
Reid  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Raymond  E.  Reid  and  Bettye  C. 
Reid.  Pampa,  Texas:  to  acquire  an 
additional  0.42  percent  of  the  voting 
shares  of  American  Republic 
Bancshares.  Inc.,  Belen,  New  Mexico, 
and  thereby  indirectly  acquire  shares  of 
First  National  Dank  of  Belen,  Belen.  New- 
Mexico. 


Comments  on  this  notice  must  l>e  received 
by  July  29. 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  8. 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-15832  Filed  7-13-88:  8:45  am| 

BILLING  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreements  To  Support  a 
Breast  Cancer  Control  Demonstration 
Project;  Availability  of  Funds  for  Fiscal 
Year  1988 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1988  for  competitive 
applications  for  cooperative  agreements 
for  the  development  of  Breast  Cancer 
Control  Programs.  The  demonstration 
projects  will  address  planning, 
development,  coordination,  and 
evaluation  of  programs  to  control  breast 
cancer. 

Background 

Currently,  a  woman's  lifetime  risk  of 
breast  cancer  is  estimated  at  10  percent. 
According  to  current  estimates,  in  1988 
135,000  women  in  the  U.S.  will  be 
diagnosed  with  invasive  breast  cancer, 
and  42,000  women  will  die  from  the 
disease.  Breast  cancer  accounts  for  28 
percent  of  all  newly  diagnosed  female 
cancers,  and  18  percent  of  female  cancer 
deaths.  An  examination  of  recent  trends 
in  breast  cancer  reveals  an  increase  in 
both  incidence  and  mortality.  Among 
women  it  is  the  most  common  form  of 
cancer  and  the  leading  cause  of 
premature  mortality  from  cancer.  These 
figures  take  on  particular  significance 
because  of  the  dynamic  changes  that  are 
now  taling  place  in  the  size  of  the 
population  at  risk.  Prior  to  1945  both  the 
birth  rate  and  the  annual  number  of 
births  increased,  creating  the  post-war 
baby  boom.  This  cohort  of  women  is  just 
now  reaching  age  40,  the  age  when 
breast  cancer  incidence  begins  to  climb 
sharply.  In  1985  approximately  57 
million  women  were  35  years  or  older, 
and  by  the  year  2025.  nearly  91  million 
women  will  be  in  that  age  category,  an 
increase  of  61  percent. 

Authorizing  Legislation 

These  cooperative  agreements  are 
authorized  by  section  317  (42  U.S.C. 
247bl  of  the  Public  Health  Service  Act. 
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as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  Number  is  13.283. 

Eligible  Applicants 

Eligible  applicants  for  this  program 
are  official  State  public  health  agencies, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Island,  Guam,  the  Northern 
Mariana  Islands,  American  Samoa,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau. 

Purpose  and  Programmatic  Interest 

The  purpose  of  these  cooperative 
agreements  is  to  promote  the  ability 
within  State  public  health  agencies  to 
control  breast  cancer  through  the  design 
of  a  State  coordinated  bbreast  cancer 
screening  program.  The  demonstration 
projects  should  address  the  following 
programmatic  goals  for  this  disease: 

A.  Increase  physician  endorsement 
and  appropriate  referral  for  screening 
mammography. 

B.  Develop  programs  for  radiologists 
and  radiology  technicians  to  improve 
the  quality  of  the  screening  process  and 
manunographic  interpretation,  and 
communication  with  primary  care 
providers. 

C.  Plan  directed  information  and 
education  programs  to  women  about  the 
importance  of  breast  cancer  screening, 
and  the  availability  of  breast  cancer 
screening. 

O.  Plan  a  system  to  provide  regular 
information  to  the  medical  provider 
community  about  progress  in  the 
program  to  control  breast  cancer. 

E.  Design  a  quality  assurance  program 
for  mammography. 

Availability  of  Funds 

One  or  two  cooperative  agreements 
will  be  awarded  under  this 
announcment.  Awards  will  average 
approximately  $80,000.  It  is  expected  the 
cooperative  agreements  will  begin  on  or 
about  September  15, 1988.  Depending  on 
the  availability  of  funds,  it  is  expected 
that  funding  will  be  forthcoming  for  a 
second  year.  Funding  estimates  may 
vary  and  are  subject  to  change.  Projects 
are  intended  to  be  short  term  and 
address  speciHc  problems  as  noted  in 
the  Background  section.  Non-federal 
funding  sources  should  provide  greater 
shares  of  support  in  any  later  budget 
period. 

Use  of  Funds 

Cooperative  agreement  funds  shall 
not  be  used  for  treatment  or  treatment 
services. 


Program  Requirements 

CDC  will  assist  the  State  in 
conducting  the  project.  The  application 
should  be  presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
conduct  the  activity  in  a  collaborative 
manner  with  CDC 

A.  Recipient  Activities 

Due  to  the  nature  of  the  cooperative 
agreement,  and  the  diversity  of  projects 
that  may  be  initiated,  activities  may 
vary.  However,  some  general  activities 
would  be  expected  for  any  applicant. 
These  include: 

1.  Assess  the  capacity  in  the  State  for 
mammography. 

2.  Organize  committees  composed  of 
primary  care  providers,  nurses, 
radiologists,  radiology  technicians, 
professional  and  voluntary 
organizations,  and  community 
representatives  to  participate  in  the 
planning  and  implementation  of  a 
broad-based  breast  cancer  screening 
program. 

3.  Organize  a  committee  to  plan  a 
program  to  monitor  and  issure  that 
mammography  screening  meets  state-of- 
the-art  criteria  for  quality  assurance. 
These  criteria  would  need  to  meet 
minimum  standards  set  by  the  American 
College  of  Radiology. 

4.  Devise  a  plan  to  address  financial 
barriers  to  breast  cancer  screening. 

5.  Devise  plans  for  a  breast  cancer 
information  and  education  program  for 
women  and  providers  and  a  State- 
coordinated  breast  cancer  screening 
program.  These  plans  should  include  an 
evaluation  component.  The  protocols  for 
education  programs  for  women  and 
providers  will  be  due  to  CDC  at  the  end 
of  the  third  quarter  of  the  first  year,  and 
the  protocol  for  the  State-coordinated 
breast  cancer  screening  program  will  be 
due  to  CDC  at  the  end  of  the  third 
quarter  of  the  second  year. 

6.  Establish  a  project  management 
information  system  for  the  activities  of 
the  cooperative  agreement. 

To  the  extent  that  the  recipient 
engages  in  information  collection 
through  questionaires,  survey  forms,  or 
any  related  means,  there  shall  be  no 
review  of  such  forms  or  the  information 
collection  design  by  CDC  or  another 
Federal  agency.  However,  recipients 
may  request  technical  consultation  from 
CDC. 

B.  Centers  for  Disease  Control 
Activities 

In  addition  to  the  financial  support 
provided,  CDC  will  provide  assistance 
to  the  State  by: 

1.  Assisting  in  the  design  of  the 
education  intervention  for  health  care 


providers,  radiologists,  and  radiology 
technicians. 

2.  Providing  technical  assistance  in  . 
the  design  of  a  quality  assurance 
program,  and  the  evaluation  component 
for  that  program. 

3.  Providing  technical  assistance  in 
the  design  of  a  State-coordinated  breast 
cancer  screening  program  and  the 
evaluation  component  for  that  program. 

4.  Providing  assistance  in  data 
analysis  for  evaluation  component  of 
the  breast  cancer  screening  program. 

Reporting  Requirements 

Reports  on  the  progress  of  project 
activities  will  be  due  to  CDC  30  days 
after  the  end  of  each  quarter.  Financial 
status  reports  must  be  filed  no  later  than 
90  days  after  the  end  of  the  budget 
period.  Final  Tmancial  status  and 
progress  reports  are  required  no  later 
than  90  days  after  the  end  of  the  project 
period. 

Application  Review  and  Evaluation 
Criteria 

Applications  will  be  reviewed  and 
ranked  with  other  applications,  and 
evaluated  based  on  the  following 
factors: 

A.  Evidence  of  the  applicant's 
understanding  of  the  problem  and  the 
purpose  of  the  cooperative  agreement. 

B.  Consistency  of  the  application  with 
the  stated  programmatic  interests  of  the 
CDC. 

C.  The  consistency  of  the  measurable 
objectives  with  the  stated  purpose  of  the 
cooperative  agreement  and  the  ability  to 
meet  the  objectives  and  timetable  within 
the  specifled  period. 

D.  The  adequacy  of  the  applicant's 
plan  to  monitor  progress  toward  meeting 
the  objectives  of  the  project. 

E.  The  exent  to  which  the  budget  is 
reasonable,  adequately  justified  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement  funds. 

F.  The  applicants  capabiUty  to  provide 
the  staff  and  resources  necessary  to 
perform  and  manage  the  project. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  (PHS  Form  5161)  must  be 
submitted  to  Henry  Cassell,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE.. 
Room  30a  Atianta.  GA  30305  on  or 
before  ]uly  15. 1988.  Applications 
received  or  postmarked  after  the  above 
date  are  considered  late  applications. 

A.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 
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1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

B.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  A.  1.  or 
2.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant 

Other  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Availability  of  Complete  Program 
Description  and  Application  Assistance 

Information  on  application 
procedures,  copies  of  application  forms 
and  other  material  may  be  obtained 
from  Terry  Maricle,  Grants  Management 
Spedalisf.  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road.  NE.,  Room  32a  Atlanta.  GA 
30305,  telephone  (404)  842-6572  or  FTS 
236-6575. 

Technical  assistance  may  be  obtained 
from  the  Division  of  Chronic  Disease 
Control.  This  effort  is  being  coordinated 
by  Robert  A.  Smith.  Ph.D.,  Division  of 
Chronic  Disease  Control,  Center  for 
Environmental  Health  and  Injury 
Control.  Centers  for  Disease  Control 
(FIO).  Atlanta,  GA  30333.  telephone  (404) 
488-4390  or  FTS  236-4390. 

Diited:  July  7. 1968. 
Rol>ert  L  Foster, 

Acting  Director.  Office  of  Program  Support. 
Centers  for  Disease  Control. 
|KR  Doc.  8»-15846  Filed  7--I3-88;  8:45  amj 
BtLUNO  COOC  41C0-1S-M 


Cooperative  Agreements  for  ttie 
Prevention  of  DisatNlitfes, 
Demonstration/Epidemiology 
Projects;  Program  Announcement  and 
Notice  of  Availability  of  Funds  for 
Fiscal  Year  1988 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  that  competitive 
cooperative  agreement  applications  for 
Demonstration/Epidemiology  Projects 
are  being  accepted  for  financial 
assistance  under  a  Federal  program  for 
conducting  and  evaluating  interventions 


to  prevent  disabilities.  In  addition.  CDC 
is  issuing  a  related  Program 
Announcement  (pubhshed  elsewhere  in 
this  issue  of  the  Federal  Register)  for  the 
prevention  of  disabilities  describing 
cooperative  agreements  for  State-Based 
Projects. 

Authority 

This  disabilities  prevention  program  is 
authorized  by  Pub.  1. 100-202.  the  Continuing 
Appropriation  Act  for  Fiscal  Year  1988.  and 
section  301  of  the  Public  Health  Service  Act. 
The  Catalog  of  Federal  Domestic  Assistance 
Numl>er  is  13.283. 

Goals  and  Objectives 

The  goal  of  CDC  in  these  cooperative 
agreements  is  to  reduce  the  incidence 
and/or  severity  of  primary  and 
secondary  disabilities. 

The  objectives  of  the  Demonstration/ 
Epidemiology  Project  are: 

•  To  conduct  demonstration  and 
epidemiologic  projects  to  build  a 
disabilities  prevention  information  base. 
Projects  will  document:  (a)  The 
incidence,  prevalence  and  economic 
impact  of  preventable  disabilities,  and/ 
or  (b)  the  effectiveness  and  costs  of 
preventive  intervention(s). 

Targeted  Disabilities 

Disabilities  prevention  activities  will 
be  focused  on  targeted  disabilities.  In 
the  first  year  of  these  cooperative 
agreements,  the  targeted  disability  group 
is  secondary  disabilities  in  persons  with 
physical  disabilities. 

CDC  will  continue  consultation  with 
leaders  in  the  disabilities  prevention 
community  and  intends  to  expand  this 
targeted  disability  group  in  subsequent 
years. 

Cooperative  Agreements  for 
Demonstration/Epidemiology  Projects 

These  awards  will  support 
prevention-oriented  groups  to  document 
important  aspects  of  disabilities 
prevention  that  can  contribute  to  a 
national  information  base.  These 
projects  are  expected  to  be  completed 
over  a  one  or  two  year  period. 

Although  disabilities  prevention 
activities  are  implemented  on  a  local 
level,  a  national  information  base,  in 
conjunction  with  technical  assistance/ 
technology  transfer,  can  be  used  to 
assist  States  and  communities  in  the 
implementation  of  these  prevention 
activities. 

The  results  of  Demonstration/ 
Epidemiology  Projects  must  contribute 
to  the  disabilities  prevention 
information  base.  These  projects  will  be 
utilized  when  States  or  community 
groups  have  unique  opportunities  to 
conduct  prevention  projects 


demonstrating  the  effectiveness  of 
interventions,  or  unique  access  to  data 
bases,  the  analysis  of  which  will  be  of 
value  to  other  States  and  communities. 

Organizations  having  little  experience 
in  evaluation  that  have  ready  access  to 
clinical  settings  of  demonstration  and/or 
epidemiologic  projects  are  encouraged 
to  collaborate  with  academic  or  other 
groups  that  have  such  experience. 

Eligible  Applicants 

Demonsfration  Epidemiology  Projects 

Eligible  applicants  for  this  program 
are  public  and  private  non-profit 
entities,  including  disabilities  service 
organizations  (such  as  Independent 
Living  Centers),  local  health 
departments,  other  local  governmental 
agencies  including  local  organizational 
units  of  a  State  agency,  voluntary 
agencies,  universities,  colleges,  medical 
facilities,  research  institutions,  and 
Federally  recognized  Indian  Tribal 
Governments.  Also  eligible  are  State 
health  departments  or  odier  official 
State  agencies  or  departments. 

Availability  of  Funds 

It  is  anticipated  that  approximately 
$40a000  will  be  available  for 
cooperative  agreement  awards  in  Fiscal 
Year  1988  for  Demonstration/ 
Epidemiology  Projects.  It  is  projected 
that  awards  will  be  at  the  level  of 
$175,000  to  $225,000  per  year.  It  is 
estimated  that  two  awards  for  such 
projects  will  be  made  in  the  first  budget 
period. 

Cooperative  Activities 

A.  Recipient  Activities 

1.  Implement  and  evaluate  specified 
demonstration/epidemiology  project 
activities. 

2.  Conduct  demonstration  or 
epidemiology  projects  to  doctunent  the 
incidence,  prevalence,  and  economic 
impact  of  preventable  secondary 
disabilities  in  persons  with  physical 
disabilities,  and/or  to  measure  the 
effectiveness  and  costs  of  preventive 
intervention(s). 

B.  Centers  for  Disease  Control 

1.  Provide  on-site  technical  assistance 
in  planning,  operation,  and  evaluation  of 
ongoing  and  innovative  program 
activities. 

2.  Assist  in  improving  program 
performance  through  consultation  based 
on  national  program  information  and 
activities  in  other  projects. 

3.  Support  project  staff  by  conducting 
training  programs,  conferences  and 
project  workshops  to  enhance  skills  and 
knowledge. 
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4.  Provide  medical,  epidemiologic, 
surveillance,  and  public  health 
management  assistance  and 
consultation. 

AppUcatioD  Review  and  Evaluation 
Criteria 

Applications  for  Demonstration/ 
Epidemiology  Projects  will  be  reviewed 
and  evaluated  for  technical  merit  based 
on  the  following  factors: 

A.  The  quality  and  consistency  of  the 
applicant's  proposal  with  respect  to  the 
disabilities  problem,  program  needs  and 
purposes  of  the  project.  This  specifically 
includes  the  public  health  importance  of 
the  problem  as  reflected  by  reducing  the 
prevalence,  severity  and  economic 
burden  of  the  disabilities.  This  also 
includes  the  merits  and  adequacy  of  the 
methods  and  activities  to  be  developed 
and  employed  to  meet  the  project 
requirements. 

B.  The  extent  of  the  applicant's 
experience  and  performance  in 
conducting  and  evaluating 
demonstration  or  epidemiology  projects. 

C.  The  adequacy  of  the  applicant's 
organizational  function  and  stafflng  plan 
to  meet  project  objectives. 

D.  The  speciflcity  of  measurable 
project  tasks  and  the  feasibility  of  their 
being  accomplished  in  the  time-frames 
proposed,  including  the  explicitness  of 
the  management  plan  proposed. 

E.  The  extent  to  which  the  proposed 
methods  and  sources  of  data  to  be  used 
in  the  project  will  produce  a)  the 
information  necessary  to  quantitatc 
incidence,  prevalence,  and  economic 
impact  of  preventable  disabilities,  and/ 
or  b)  document  measures  of  intervention 
effectiveness  and  costs.  Applications 
that  propose  to  document  both  a  and  b 
will  receive  no  more  consideration  than 
those  that  propose  to  document  either  a 
or  b  alone. 

F.  The  adequacy  of  the  project 
application  budget  in  relation  to 
program  operations,  collaboration,  and 
services. 

G.  The  quality  of  the  overall 
evaluation  approaches  to  be  used  to 
monitor,  assess,  and  modify  as 
necessary  cooperative  agreement 
activities. 

H.  The  adequacy  of  project  facilities 
to  provide  full  access  to  persons  with 
disabilities  and  evidence  that  all  project 
programs  will  involve  and  be  accessible 
to  persons  with  disabilities. 

Other  Submission  and  Review 
Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  No. 
12372,  intergovernmental  Review  of 
Federal  I^ograms.  Since  program 
evaluation  may  require  access  to 


personal  identifiers  to  link  relevant  data 
sets,  ongoing  human  subjects  review  is 
strongly  recommended. 

Application  Submission  and  Deadlines 

The  original  and  two  copies  of  the 
application  must  be  submitted  on  Form 
PHS  5161-1  by  August  11, 1988  to: 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  Attention:  Henry  S. 
Cassell,  III,  Room  321,  255  East  Paces 
Ferry  Road  NE..  Atlanta.  Georgia  30305. 

Applications  forms  may  be  obtained 
from  the  above  address. 

Deadlines:  Applications  will  be 
considered  to  meet  the  deadline  if  they 
are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  deadline  date,  and 
received  in  time  for  submission  to  the 
review  group.  (Applicants  should 
request  a  legibly-dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly- 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  I^vate  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications  which 
do  not  meet  the  above  criteria  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

A  full  description  of  the  program, 
including  program  background,  goals 
and  objectives,  areas  of  interest, 
program  requirements,  criteria  for 
review  of  applications,  application 
forms  and  other  materials  must  be 
obtained  from:  Kay  Reeves,  Grants 
Management  Specialist,  Grants 
Management  Branch,  IVocurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Room  321,  Atlanta,  Georgia,  30305, 
telephone  (404)  842-6880  or  FTS  236- 
6880.  Technical  assistance  may  be 
obtained  from  Myron  J.  Adams,  Jr.,  M.D., 
Center  for  Environmental  Health  and 
Injury  Control,  Centers  for  Disease 
Control,  Atlanta,  Georgia,  30333, 
telephone  (404)  488-4751,  or  FTS  236- 
4751.  Technical  assistance  is  also 
available  from  the  Division  of 
Preventive  Health  Services,  Public 
Health  Service  in  the  appropriate 
Department  of  Health  and  Human 
Services  Regional  Office. 

Please  note  that  this  announcement  is 
distinct  from  two  other  notices  issued  by 
CDC  entitled  "Cooperative  Agreements 
for  the  Prevention  of  Disabilities:  State- 
Based  Projects"  and  "Incentive  Grants 
for  Injury  Control  Intervention  Projects". 


Awards 

Awards  will  be  made  based  on 
priority  score  ranking  through  a  formal 
review  process,  availability  of  funds, 
and  such  other  significant  factors 
deemed  necessary  and  appropriate  by 
the  Director,  CDC. 

Dated:  July  7, 1988. 
Robert  L.  Foster. 

Acting  Director,  Office  of  Program  Support 
Centers  for  Disease  Control. 
[FR  Doc.  88-15851  Filed  7-13-88;  8:45  am) 
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Cooperative  Agreements  for  ttie 
Prevention  of  Disabilities,  State-Based 
Projects;  Program  Announcement  and 
Notice  of  Availability  of  Funds  for 
Fiscal  Year  1988 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  that  competitive 
cooperative  agreement  applications  for 
State-Based  Projects  are  being  accepted 
for  financial  assistance  under  a  Federal 
program  for  conducting  and  evaluating 
interventions  to  prevent  disabilities.  In 
addition,  CDC  is  issuing  a  related 
I>rogram  Announcement  (published 
elsewhere  in  this  issue  of  the  Federal 
Register)  for  the  prevention  of 
disabilities  describing  cooperative 
agreements  for  Demonstration/ 
Epidemiology  Projects. 

Authority 

This  disabilities  prevention  program  is 
authorized  by  Pub.  L.  100-202,  the  Continuing 
Appropriation  Act  for  Fiscal  Year  1988.  and 
section  301  of  the  Public  Health  Service  Act. 
The  Catalog  of  Federal  Domestic  Assistance 
Number  is  13.283. 

Goals  and  Objectives 

The  goal  of  CDC  in  these  cooperative 
agreements  is  to  reduce  the  incidence 
and/or  severity  of  primary  and 
secondary  disabilities. 

The  objective  of  the  State-Based 
Projects  are  to  build  capacity  at  the 
State  and  community  level: 

•  To  coordinate  disabilities 
prevention  activities, 

•  To  develop  plans  for  the  prevention 
of  disabilities, 

•  To  establish  surveillance  activities 
of  targeted  disability  groups, 

•  To  employ  epidemiologic  methods 
for  the  purpose  of  setting  priorities  for 
intervention  activities  and  targeting  of 
inter\'entions  needed  to  prevent 
disabilities,  and 

•  To  provide  state-based  technical 
assistance  to  community  prevention 
activities. 
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Targeted  Disabilities 

Disabilities  prevention  activities  will 
be  focused  on  targeted  primary  and 
secondary  disabilities.  In  the  first  year 
of  these  cooperative  agreements, 
targeted  disability  groups  are: 

•  Primary  disabilities — 
developmental  disabilities, 

•  Primary  disabilities — injury 
disabiUties  from  head  and/or  spinal 
cord  trauma, 

•  Secondary  disabilities — secondary 
disabilities  in  persons  with  physical 
disabilities. 

CDC  will  continue  consultation  with 
leaders  in  the  disabilities  prevention 
community  and  intends  to  expand  this 
group  of  targeted  disabilities  in 
subsequent  years. 

Cooperative  Agreements  for  State-Based 
Projects 

There  are  two  types  of  cooperative 
agreements  to  support  State-Based 
projects: 

A.  State  Capacity  Building  Projects: 
These  awards  will  support  eligible  State 
agencies  to: 

(1)  Estalish  a  state-based  advisory 
body  and  an  office  of  disability 
prevention, 

(2)  Develop  a  State  Strategic  Plan  for 
the  prevention  of  all  major  disabilities, 

(3)  Develop  State  Prevention 
Objectives  and  Implementation  Plans 
for  targeted  disability  groups  including 
the  establishment  of  state-based 
surveillance,  and 

(4)  Develop  Community  Project  Plans 
for  targeted  disability  groups. 

After  one  year.  States  with  State 
Capacity  Building  Projects  are  expected 
to  be  in  a  position  to  compete  for  State 
Disabilities  Prevention  and  Evaluation 
Projects. 

B.  State  Disabilities  Prevention  and 
Evaluation  Projects:  These  awards  will 
support  eligible  State  agencies  to: 

(1)  Establish  a  State-based  advisory 
body  and  an  office  of  disability 
prevention  to  carry  out  plaiming 
activities  noted  in  A.  2  through  4  above, 

(2)  Conduct  and  evaluate  activities  to 
prevent  targeted  disabilities  in  selected 
communities,  and  in  addition, 

(3)  Conduct  state-based  surveillance. 
State  Disabilities  Prevention  and 

Evaluation  Projects  are  expected  to  be 
in  a  position  to  compete  for  and  be 
continued  for  a  3  to  5  year  project 
period. 

Eligible  Applicants 

Eligible  applicants  for  both  State 
Capacity  Building  Projects  and  State 
Disabilities  Prevention  and  Evaluation 
Projects  are  State  health  departments  or 
other  official  State  agencies  or 


departments  deemed  most  appropriate 
by  the  State  to  lead  and  coordinate  the 
State's  disability  prevention  program. 
This  eligibility  also  includes  health 
departments  or  other  official 
organizational  authority  (agency  or 
instrumentality)  of  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States.  A  number  of  different 
State  agencies  such  as  physical  health, 
mental  health,  rehabilitation,  and 
education  may  currently  be  involved  in 
disability  prevention.  Involved  State 
agencies  are  encouraged  to  develop 
consensus  on  the  most  appropriate  lead 
agency  for  the  State.  Applications  from 
more  than  one  agency  from  a  State  will 
be  interpreted  as  evidence  of  a  lack  of  a 
coordinating  focus.  Eligibility  for  State 
Disabilities  Invention  and  Evaluation 
Projects  is  dependent  on  established 
written  State  Prevention  Objectives  and 
Implementation  Hans  for  the  Prevention 
of  Disabilities  including  the  targeted 
disability  group  which  is  to  be  included 
in  the  proposed  project. 

Availability  of  Funds 

It  is  anticipated  that  approximately 
$2,600,000  will  be  available  for 
cooperative  agreement  awards  for  State- 
Based  Projects  in  Fiscal  Year  1988. 
Estimated  levels  of  funding,  based  on 
the  type  program  applied  for  are  as 
follows: 

A.  State  Capacity  Building  Projects 

It  is  projected  that  awards  will  be  at 
the  level  of  $125,000  to  $175,000  per  year. 
It  is  estimated  that  3  to  5  such  awards 
will  be  made  in  the  first  budget  period. 

B.  State  Disabilities  Prevention  and 
Evaluation  Projects 

It  is  projected  that  awards  will  be  at 
the  level  of  $300,000  to  $400,000  per  year. 
It  is  estimated  that  4  to  5  such  awards 
will  be  made  in  the  first  budget  period. 

Cooperative  Activities 

A.  Recipient  Activities 

1.  State  Capacity  Building  Projects 

a.  Establish  a  State  advisory  body  to 
coordinate  and  provide  guidance  for 
disabilities  prevention  in  the  State. 

b.  Establish  a  state-based  office  of 
disability  prevention  as  a  technical 
assistance  resource  and  focus  for 
disabilities  prevention. 

c.  Develop  a  State  Strategic  Plan  for 
disabilities  prevention  at  the  State  level. 

d.  Develop  or  improve  the  State 
Prevention  Objectives  and 
Implementation  Plans  for  targeted 
groups  of  major  disabilities. 

e.  Develop  surveillance  activities  for 
tat^eted  disability  groups  in  order  to 


assist  prevention  efforts  and  program 
evaluation. 

f.  I^romote  disability  prevention 
planning  in  communities. 

g.  Assist  in  the  development  of 
Community  i^oject  Plans. 


2.  Stale  Disabihties  Prevention  and 
Evaluation  Projects 

a.  Conduct  activities  a-g  under  State 
Capacity  Building  Projects. 

b.  Implement  and  evaluate  specified 
community  projects. 

c.  Implement  state-based  surveillance. 

B.  Centers  for  Disease  Control 

1.  Provide  on-site  technical  assistance 
in  the  planning,  operation,  and 
evaluation  of  ongoing  and  innovative 
program  activities. 

2.  Assist  in  improving  program 
performance  through  consultation  based 
on  national  program  information  and 
project  services  in  other  States. 

3.  Support  State  project  staff  by 
conducting  training  programs, 
conferences  and  project  workshops  to 
enhance  skills  and  knowledge. 

4.  Provide  medical,  epidemiologic, 
surveillance,  and  public  health 
management  assistance  and 
consultation  to  State  planning  functions 
and  capacity  development. 

5.  Provide  a  focus  for  sharing 
surveillance  data  at  the  regional  and/or 
national  levels. 

Application  Review  and  Evaluation 
Criteria 

Applications  for  State  Capacity 
Building  Projects  and  State  Disabilities 
Prevention  and  Evaluation  Projects  will 
be  reviewed  and  evaluated  for  technical 
merit  based  on  the  following  factors: 

A.  The  quality  and  consistency  of  the 
applicant's  proposal  with  respect  to  the 
disabilities  problem,  program  needs  and 
purposes  of  the  project.  This  specifically 
includes  the  public  health  importance  of 
the  problem  as  reflected  by  reducing  the 
prevalence,  severity  and  economic 
burden  of  the  disabilities.  This  also 
includes  the  merits  and  adequacy  of  the 
methods  and  activities  to  be  dev'eloped 
and  employed  to  meet  the  project 
requirements. 

B.  The  potential  for  the  State  planning 
capacity  to  develop  a  State  Strategic 
Plan,  State  F>revention  Objectives  and 
Implementation  Plan,  and  to  provide 
technical  assistance  for  the  development 
of  Community  Project  Plans  to  meet  the 
disability  prevention  requirements  of  the 
project. 

C.  The  extent  of  the  applicant's 
experience  and  performance  in  planning 
for  and  conducting  similar  prevention 
programs. 
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D.  The  adequacy  of  the  plan 
contained  in  the  proposal  for  the 
organization  and  functions  of  the  State 
advisory  body  and  the  o^ice  of 
disability  prevention  in  conducting 
progrant  activities. 

E.  The  adequacy  of  the  proposed 
technical  assistance  to  be  furnished  by 
the  office  of  disability  prevention  to 
support  community  prevention  planning 
and  implementation. 

F.  Evidence  that  the  conduct  of  project 
activities  will  demonstrate 
responsiveness  to  the  interests  of 
persons  with  disabilities  and  their 
families  (e.g.,  representation  on  the 
advisory  body,  in  the  office  of  disability 
prevention,  and  the  planning/ 
implementation  of  community  projects). 

G.  The  adequacy  of  the  applicant's 
staffing  plan  to  meet  project  objectives. 

H.  The  specificity  of  measurable 
project  tasks  and  the  feasibility  of  their 
being  accomplished  in  the  time-frames 
proposed,  including  the  explicitness  of 
the  management  plan  proposed. 

I.  The  extent  to  which  the  proposed 
methods  and  sources  of  data  to  be  used 
can  evaluate  the  impact  of  preventive 
interventions. 

].  The  adequacy  of  the  project 
application  budget  in  relation  to 
program  operations,  collaboration,  and 
services  at  the  State  level  and  in  the 
community  projects  including  the 
magnitude  of  cost  sharing  or  other 
indicators  of  applicant's  commitment  to 
the  project. 

K.  The  quality  of  the  overall 
evaluation  approaches  to  be  used  to 
monitor,  assess,  and  modify  as 
necessary  cooperative  agreement 
activities. 

L  The  adequacy  of  project  facilities  to 
provide  full  access  to  persons  with 
disabilities  and  evidence  that  all  project 
programs  will  involve  and  be  accessible 
to  persons  with  disabilities. 

Other  Submission  and  Review 
Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  No. 
12372,  Intergovernmental  Review  of 
Federal  Programs.  Since  program 
evaluation  may  require  access  to 
personal  identifiers  to  link  relevant  data 
sets,  ongoing  human  subjects  review  is 
strongly  recommended. 

Application  Submission  and  Deadlines 

The  original  and  two  copies  of  the 
application  must  be  submitted  on  Form 
PHS  5161-1  by  August  4, 1988  to:  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control,  Attention:  Henry  S.  Cassell,  III, 
Room  321,  255  East  Paces  Ferry  Road. 
NE.,  Atlanta,  Georgia  30306. 


Applications  forms  may  be  obtained 
from  the  above  address. 

Deadlines:  Applications  will  be 
considered  to  meet  the  deadline  if  they 
are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  deadline  date,  and 
received  in  time  for  submission  to  the 
review  group.  (Applicants  should 
request  a  legibly-dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly- 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications  which 
do  not  meet  the  above  criteria  are 
considered  late  applications.  Late 
applications  will  not  be  considered  tn 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  ObUin  Additional 
Information  ^ 

A  full  description  of  the  program, 
including  program  background,  goals 
and  objectives,  areas  of  interest, 
program  requirements,  criteria  for 
review  of  applications,  application 
forms  and  other  materials  must  be 
obtained  from:  Kay  Reeves.  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road.  NE.. 
Room  321.  Atlanta,  Georgia.  30305. 
telephone  (404)  842-8880  or  FTS  236- 
6880.  Technical  assistance  may  be 
obtained  from  Myron  J.  Adams.  Jr..  M.D.. 
Center  for  Environmental  Health  and 
Injury  Control,  Centers  for  Disease 
Control,  Atlanta,  Georgia,  30333, 
telephone  (404)  488-4751.  or  FTS  236- 
4751.  Technical  assistance  is  also 
available  from  the  Division  of 
Preventive  Health  Services,  Public 
Health  Service  in  the  appropriate 
Department  of  Health  and  Human 
Services  Regional  Office. 

Please  note  that  this  announcement  is 
distinct  from  two  other  notices  issued  by 
CDC  entitled  "Cooperative  Agreements 
for  the  Prevention  of  Disabilities: 
Demonstration/Epidemiology  Projects" 
and  "Incentive  Grants  for  Injury  Control 
Intervention  Projects". 

Awards 

Awards  will  be  made  based  on 
priority  score  ranking  through  a  formal 
review  process,  availability  of  funds, 
and  such  other  significant  factors 
deemed  necessary  and  appropriate  by 
the  Director.  CDC. 


Dated:  July  7. 1988. 
Robert  L.  Foster. 

Acting  Director,  Office  tf  Programs  Support, 

Centers  for  Disease  Contml. 

|FR  Doc.  15850  Filed  7-13-88;  8:45  amj 
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Proiect  Grants  for  Immunization 
Infhianza  Vaccination  Demonstration 
Projects  Program  Announcement  and 
AvailalMlity  of  Funds  for  Fiscal  Year 
1989 

Inttoduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1988  for  grants  to 
support  demonstration  projects  on  the 
cost  effectiveness  of  Medicare 
reimbursement  for  influenza 
vaccination. 

Authority 

These  projects  are  authorized  under 
the  Public  Health  Service  Act,  section 
317(k)(l)  [42  U.S.C.  247b(k)(3)l,  as 
amended  by  the  Public  Health  Service 
Amendments  of  1987  (Pub.  L  100-177. 
approved  December  1, 1987)  and  by 
section  18ei(S)(10)(A)  of  the  Social 
Security  Act  [42  U.S.C.  1395x(a)(10)(A)J 
as  amended  by  Title  IV.  section  4071.  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1987  (Pub.  L.  100-203  enacted 
December  22. 1987).  The  Catalog  of 
Federal  Domestic  Assistance  is  13.283. 

Elegible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  States, 
political  sudivisions  of  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  Of  Palau, 
the  Northern  Mariana  Islands.  American 
Samoa,  and  any  other  public  or 
nonprofit  private  entity. 

Priority  will  be  given  to  those  areas 
having  an  established  immunization 
delivery  program  and  a  large  Medicare 
eligible  population  base.  Applications 
submitted  by  public  health  agencies 
must,  at  a  minimum,  include  a  plan  for 
having  private  physicians  and  public 
health  department  clinics  participate  in 
the  demonstration.  Public  health 
agencies  are  encouraged  to  also  include 
nursing  homes,  hospital  settings,  and 
health  maintenance  organizations 
(HMO)  in  their  plans. 

Purpose 

The  purpose  of  this  program  is  to 
assess  the  cost  effectiveness  of 
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furnishing  influenza  vaccine  to  Medicare 
beneficiaries. 

Availability  of  Funds 

Approximately  $6,500,000  is  available. 
$3,000,000  to  provide  financial 
assistance  to  implement  the 
demonstration  project  and  $3,500,000  in 
direct  assistance  vaccine  to  be  provided 
in  lieu  of  cash.  Funds  are  available  in 
Fiscal  Year  1989  for  up  to  9  awards, 
ranging  from  $500,000  to  $2,000,000  with 
an  average  award  of  $660,000.  It  is 
expected  the  initial  budget  period  for 
these  projects  will  be  for  12  months  and 
will  begin  on  or  about  October  1, 1988. 
Depending  upon  the  availability  of 
funds,  continuation  of  the  project  grants 
covered  by  this  announcement  are  to  be 
funded  in  a  12-month  budget  period; 
thus,  the  project  period  will  be 
approximately  2  years.  Funding 
estimates  outlined  above  may  vary  and 
are  subject  to  change. 

Review  and  Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria. 

1.  The  applicant's  understanding  of 
the  purpose  of  the  program,  including 
assessment  of  the  timing  and  potential 
for  positive  impact  of  the  project  on 
meeting  the  stated  goal(s]  of  the 
program. 

2.  The  extent  to  which  the  applicant 
demonstrates  the  ability  to  accomplish 
project  goals. 

3.  The  degree  to  which  long-  and 
short-term  objectives  are  consistent 
with  the  Congressional  mandate,  and 
are  specific,  measurable,  and  time- 
phased. 

4.  The  quality  of  plans  for  conducting 
and  monitoring  activities  designed  to 
meet  project  objectives. 

5.  The  extent  to  which  the  proposed 
project  adheres  to  the  program 
announcement  and  the  established 
demonstration  design. 

6.  The  extent  to  which  qualified  and 
experienced  personnel  are  available  to 
carry  out  the  proposed  activities  of  the 
project. 

7.  The  potential  effectiveness  of  the 
applicant's  collaboration  with  local 
health  departments,  hospitals,  medical 
schools,  nursing  homes,  HMO. 
laboratories,  and  any  other  agencies 
where  joint  liaison  efforts  would 
enhance  the  success  of  the  project. 

8.  The  potential  appropriateness  and 
feasibility  of  the  project  and  the  extent 
to  which  results  may  be  transferred  to 
other  areas. 

In  addition,  consideration  will  also  be 
given  to  the  extent  to  which  the  budget 
request  and  proposed  use  of  project 
funds  am  rei^onable,  justified,  and 


consistent  with  the  intended  use  of  grant 
funds. 

Application  and  Submission  Deadline 

The  original  and  two  copies  of  the 
application  form  5161-1  must  be 
submitted  to  Nancy  C.  Bridger,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road.  NE.. 
Room  300,  Atlanta,  GA  30305,  on  or 
before  August  12, 1988. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Ser\'ice.  Private 
metered  postmarks  shall  not  be 
accepted  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.A.  or 
B.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant. 

Other  Review  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Where  to  Obtain  Additional  Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Marsha  Driggans,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road.  NE., 
Room  300.  Atlanta,  GA,  30305  (404)  842- 
6575  or  FTS  236-6575. 

Technical  assistance  may  be  obtained 
from  Brent  Shaw,  Division  of 
Immunization,  Center  for  Prevention 
Services,  Centers  for  Disease  Control, 
Atlanta,  GA  30333,  (404)  639-1857  or 
FTS  236-1857. 

Questions  about  demonstration  design 
or  Medicare  issues  should  be  directed 
to:  The  Ambulatory  Services  Branch. 
Office  of  Research  and  Demonstration. 
Health  Care  Financing  Administration, 
2603  Oak  Meadows  Building,  6325 
Security  Boulevard,  Baltimore,  MD 
21207,  (301)  966-6617  or  FTS  646-6617. 


Dated:  |uly  7. 1988. 
Robert  L  Foster, 

Acting  Director.  Office  of  Program  Support. 
Centers  for  Disease  Control. 

(PR  Doc.  88-15854  Filed  7-13-88:  8:45  am| 
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Surveillance  of  Cumulative  Trauma 
Disorders  (CTDs)  of  the  Upper 
Extremities  With  Emphasis  on  ttie 
Wrist;  Open  Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

Date:  July  14,  1988 

Time:  9:00  a.m.  to  3:00  p.m. 

Place:  NIOSH  Alice  Hamilton 

Laboratory,  Conference  Room  A.  5555 
Ridge  Avenue,  Cincinnati,  Ohio 

Purpose:  To  review  a  project  protocol, 
"Surveillance  of  Cumulative  Trauma 
Disorders  (CTDs)  of  the  Upper 
Extremities  with  Emphasis  on  the 
Wrist." 

Additional  information  may  be  obtained 
from:  Shiro  Tanaka,  M.D.,  DHHS. 
PHS,  CDC,  NIOSH,  Robert  A.  Taft 
Laboratories,  4676  Columbia  Parkway, 
Mail  Stop  R-16,  Cincinnati,  Ohio 
45226,  TELEPHONES:  FTS:  684-4481, 
Commercial:  (513)  841-4481 

Dated:  July  11. 1988. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Cen  ters  for  Disease  Control.  . 

[FR  Doc.  88-15949  Filed  7-12-88:  2:40  pmj 
BILUNG  CODE  4160-1>-M 


Food  and  Drug  Administration 


(Docket  No.  88E-022$I 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension,  AXID^^ 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Axid' 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
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for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockvilie,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  E.  Chamblee,  Office  of  Health 
Affairs  (HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockvilie,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act.  a 
product's  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be  subracted 
as  well  as  any  time  that  may  have 
occurred  before  the  patent  was  issued], 
FDA's  determination  of  the  length  of  a 
regulatory  review  period  for  a  human 
drug  product  will  include  all  of  the 
testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Axid' 
(nizatidine)  which  is  indicated  for  up  to 
8  weeks  for  the  treatment  of  active 
duodenal  ulcer.  In  most  patients,  the 
ulcer  will  heal  within  4  weeks.  Axid*  is 
indicated  for  maintenance  therapy  for 
duodenal  ulcer  patients,  at  a  reduced 
dosage  of  150  mg  h.s.  after  healing  of  an 
active  duodenal  ulcer.  The 
consequences  of  continuous  therapy 
with  Axid*  for  longer  than  one  year  are 
not  known. 

Subsequent  to  this  approval,  the 
Patent  and  Trademark  Office  received  a 
patent  term  restoration  application  for 
Axid*  (U.S.  Patent  No.  4,375.547)  from 


Eli  Lilly  and  Co.,  and  requested  FDA's 
assistance  in  determining  the  patent's 
eligibility  for  patent  term  restoration. 
FDA.  in  a  letter  dated  June  15. 1968, 
advised  the  Patent  and  Trademark 
Office  that  the  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  active  ingredient, 
nizatidine,  represented  the  first 
permitted  marketing  or  use  of  that  active 
ingredient.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Axid*  is  2,436  days.  Of  this  time.  1.737 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
699  days  occurred  during  the  approval 
phase.  These  periods  of  time  were, 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
August  13, 1981.  FDA  has  verified  the 
applicant's  claim  that  August  13, 1981  is 
the  effective  date  of  the  first 
investigational  new  drug  application 
related  to  the  approved  product  (IND 
16-975). 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  May  15, 1986.  FDA  has 
verified  ibe  applicant's  claim  that  the 
new  drug  application  for  the  product 
(NDA  19-508)  was  initially  submitted  on 
May  15, 1966. 

3.  The  date  the  application  was 
approved:  April  12, 1988.  FDA  has 
verified  the  applicant's  claim  that  NDA 
1&-508  was  approved  on  April  12, 1988. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calcylations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowlege  that  any  of  the 
dates  as  published  is  incorrect  may.  on 
or  before  September  12, 1988,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  January  10, 1989,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1,  98th  Cong.,  2d  Sess..  pp.  41-42, 


1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  {letitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  July  6, 1986. 

Allen  B.  Duncan. 

Acting  Associate  Commissioner  for  Health 
Affairs. 

|FR  Doc.  88-15621  Filed  7-13-88:  8:45  am) 
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I  Docket  No.  •8M-0222) 

Diagnostic  Products  Corp^  Premarfcet 
Approval  of  Double  Antfboidy  AFP  To 
Aid  in  tho  Management  of 
Testicular  Cancer 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Diagnostic  Products  Corp..  L.os  Angeles, 
CA,  for  premarket  approval,  under  the 
Medical  Device  Amendments  of  1976,  of 
the  Double  Antibody  AFP  to  aid  in  the 
management  of  testicular  cancer.  After 
reviewing  the  recommendation  of  the 
Immunology  Devices  Panel.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  May  31. 1968.  of  the  approval 
of  the  application. 

date:  Petitions  for  administrative 
review  by  August  15, 1988. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockvilie,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
S.K.  Vadlamudi,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration,  8757  Georgia 
Ave..  Silver  Spring.  MD  20910.  301-427- 
7550. 

SUPPLEMENTARY  INFORMATION:  On 

October  26, 1987,  Diagnostic  Products 
Corp.,  Los  Angeles,  CA  90045,  submitted 
to  CDRH  an  application  for  premarket 
approval  of  the  Double  Antibody  AFP  to 
aid  in  the  management  of  testicular 
cancer.  The  device  is  an  •**  I 
radioimmunoassay  indicated  for  the 


quantitative  serial  measurement  of 
alpha-fetoprotein  (AFP)  in  human  serum, 
EDTA  plasma,  and  heparinized  plasma 
to  aid  in  the  management  of  patients 
with  nonseminomatous  testicular 
cancer. 

On  March  21, 1988,  the  Immunology 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  May  31, 
1988.  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  S.K.  Vadlamudi  (HFZ- 
440),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  15, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 


and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520ih),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  )uly  6, 1988. 
|ohn  C.  Villforth, 

Director.  Center  for  Devices  and  Radiological 

Health. 

|FR  Doc.  88-15817  Filed  7-13-88:  8:45  am) 

BILLING  CODE  4160-01-M 


(Docket  No.  88M-0221] 

Boehringer  Mannheim  Diagnostics 
Division;  Premarket  Approval  of 
Enzymun-Test'  CEA 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Boehringer  Mannheim  Diagnostics 
Division,  Indianapolis,  IN,  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976,  of  the  Enzymun- 
Test*  CEA.  After  reviewing  the 
recommendation  of  the  Immunology 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  May 
31, 1988,  of  the  approval  of  the 
application. 

date:  Petitions  for  administrative 
review  by  August  15, 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockvilie,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
S.K.  Vadlamudi,  Center  for  Devices  and 
Radiological  Health  (HFZ-440).  Food 
and  Drug  Administration,  8757  Georgia 
Ave..  Silver  Spring,  MD  20910,  301-427- 
7550. 

SUPPLEMENTARY  INFORMATION:  On 
December  1, 1986,  Boehringer  Mannheim 
Diagnostics  Division,  IndianapoUs,  IN 
46250-0100,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Enzymun-Test*  CEA.  The  device  is 
an  enzyme  immunoassay 
(immunoenzymetric  assay)  indicated  for 


the  quantitative  measurement  of 
carcinoembryonic  antigen  (CEA)  in 
human  serum  to  be  used  as  an  aid  in  the 
management  of  cancer  patients  in  whom 
changing  concentrations  of  CEA  are 
observed.  It  is  for  use  on  Boehringer 
Mannheim  Diagnostics'  Automated 
Immunoassay  Systems:  Enzymun-Test' 
System  ES  22'  and  ES-600™ 
Immunoassay  System. 

On  June  29  and  30, 1987,  the 
Immunology  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  May  31, 1988.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  S.K.  Vadlamudi  (HFZ- 
440).  address  above. 

Opportunity  for  Administrative  Reiiew 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisorj' 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  the  reivew  to 
be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 
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Petitioners  may,  at  any  time  on  or 
before  August  15. 1988,  Hie  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h).  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  |uly  6. 19e& 
|ohn  C.  VUlforth, 

Director.  Center  for  Devicea  and  Radiological 

Health. 

|FR  Doc.  88-15818  Filed  7-13-88;  8:45  am) 

BiLLma  cooc  itao-oi-a 


Advisory  Committees;  Notice  of 

Meetings 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Sul>committee  of  the  Artliritis  Advisory 
Committee 

Date,  time,  and  place.  August  1. 1988, 
8:30  a.m..  Conference  Rms.  G  and  H, 
Parklawn  BIdg.,  5600  Fishers  L.ane. 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  4  p.m.:  David  F. 
i^ersey.  Center  for  Drug  Evaluation  and 
Research,  (HFD-9),  Food  and  Drug 
Administration.  5600  Fishers  Land, 
Rockville.  MD  20657,  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
arthritis  and  related  disease. 

Agendo — Open  public  hearing. 
Interested  persons  requesting  to  present 


data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  notify  the  committee 
contact  person. 

Open  committee  discussion.  The 
subcommittee  will  discuss:  (1)  Several 
proposals  for  changing  the  labeling  of 
nonsteroidal  anti-inflammatory  drugs 
and  review  recent  responses  and 
discussions  among  the  Hiarmaceutical 
Manufacturers  Association,  PDA,  and 
company  representatives  on  such 
labeling.  (2)  approaches  to  improving 
adverse  drug  reaction  identification  and 
reporting.  (3)  status  of  discussions 
between  FDA  and  company 
representatives  on  possible  labeling 
changes  for  Clinoril  (sulindac),  based  on 
questions  raised  at  tlie  May  16  and  17. 
1988,  advisory  committee  meeting,  and 
(4)  the  Hnal  labeling  for  Voltaren 
(diclofenac)  upon  which  the  FDA  and 
the  company  have  reached  agreement;  a 
followup  to  the  meeting  of  May  16  and 
17, 1988.  The  report  of  the  subcommittee 
meeting  will  he  sent  to  the  full  advisory 
committee  for  comment. 

Microbiology  Devices  Panel 

Date,  time,  and  place.  August  2. 1988, 
9  a.m..  Auditorium,  Hubert  H.  Humphrey 
Bldg.,  200  Independence  Ave.  SW., 
Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m.; 
open  committee  discussion,  10  a.m.  to  5 
p.m.;  Joseph  L.  Hackett,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
440).  Food  and  Drug  Administration, 
8757  Geogria  Ave..  Silver  Spring.  MD 
20910,  301-427-7550. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
committee  contact  person  l)efore  July  22. 
1988,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 
approval  application  for  an  over-the- 
counter  Group  A  Streptococcus 
detection  device. 

Obstetrks-Gynecology  Devices  Panel 

Date,  time,  and  place.  August  29, 1988. 
9  a.m..  Conference  Rm.  B.  Parklawn 


Bldg..  5600  Fishers  Lane.  Rockville.  MD 
20857. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  12  m.; 
open  committee  discussion,  1  p.m.  to  5 
p.m.;  Colin  M.  Pollard.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
470).  Food  and  Drug  Administration, 
8757  Georgia  Ave..  Silver  Spring,  MD 
20910,  301-427-7555. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agendo — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  12, 1988, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Qpe/i  committee  discussion.  The 
committee  will  discuss  the  safety  and 
effectiveness  of  diagnostic  Doppler 
ultrasound  medical  devices  used  for 
fetal  evaluation. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10] 
concerning  the  pohcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 


advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape.  Him,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
my  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  1)),  and  FDAs 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  |uly  8. 1988. 
|ohn  M.  Taylor, 

Associate  Commissioner  for  Rt^ulatory 
Affairs. 
|FR  Doc.  88-15820  Filed  7-13-88;  8:45  am) 

BtLUNO  CODE  4««0-0t-a 


Consumer  Participation;  Open  Meeting 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting;  LOS  ANGELES  DISTRICT 
OFFICE,  chaired  by  George  J. 
Gerstenberg,  District  Director.  The 
topics  to  be  discussed  are  ethnic  foods, 
new  drug  development,  and  health 
fraud. 

date:  Friday,  August  5. 1988,  9  a.m.  to 
12  m. 

ADDRESS:  Asian  Community  Service 
Center,  14112  South  Kinsley  Dr.. 
Gardena,  CA  90247. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  L.  Scott,  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
1521  West  Pico  Blvd.,  Los  Angeles.  CA 
90015,  213-252-7597. 
SUPPI^MENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  District  Offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  |uly  8. 1988. 
|ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory- 
Affairs. 
|FR  Doc.  88-15819  Filed  7-13-88;  8:45  urn] 

BIUING  COOE  4160-01-M 

[Docket  No.  88M-02051 

Biosonics;  Premarket  Approval  of  ttie 
SALITRON^^  System 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Biosonics.  Inc.,  Mount  Laurel,  N|.  for 
premarket  approval,  under  the  Medical 
Devices  Amendments  of  1976.  of  the 
SALITRON™  System  used  to  stimulate 
salivary  production  from  existing 
glandular  tissue.  After  reviewing  the 
recommendation  of  the  Dental  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  May  17, 1988.  of 
the  approval  of  the  application. 
DATE:  Petitions  for  administrative 
review  by  August  15, 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 


review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Gregory  Singleton.  Center  for  Devices 
and  Radiological  Health  (HFZ-470). 
Food  and  Drug  Administration.  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910. 
301-427-7555. 

SUPPLEMENTARY  INFORMATION:  On 

March  27, 1987,  Biosonics.  Inc..  Mount 
Laurel.  NJ  08054.  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  SAUTRON™  System.  The 
SALTTRON™  System  is  indicated  for 
use  in  patients  with  xerostomia, 
secondary  to  Sjogren's  Syndrome.  The 
device  is  intended  to  stimulate  salivary 
production  from  existing  glandular 
tissue. 

The  SAUTRON™  System  is  intended 
for  use  by  the  physician  to  screen 
patients  for  response  to 
electrostimulation  prior  to  prescribing 
the  system  to  the  patient.  The 
SAUTRON™  System  is  intended  for  use 
by  the  patient  three  times  per  day  to 
stimulate  increased  salivation. 

On  August  27, 1987,  the  Dental 
Devices  Panel,  and  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  May  17. 
1988.  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at  CRH — 
contact  Gregory  Singleton  (HFZ-470). 
address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
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in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  August  15. 1988.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360i(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  |uly  1. 1988. 

John  C.  Villforth. 

Director.  Center  for  Devices  and  Radiological 
Health. 

|FR  Doc.  88-15853  Filed  7-13-88;  8:45  am| 

BILLING  CODE  4t«0-01-M 


Healttt  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Autliority 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  Federal 
Register.  Vol.  53,  No.  47,  pg.  7803.  dated 
Thursday,  March  10, 1988)  is  amended  to 
reflect  technical  revisions  to  the  recently 
approved  functional  statements  in  order 
to  better  describe  the  duties  being 
performed. 

The  specific  changes  to  Part  F.  are 
described  below: 

•  Section  F.20.A.2.  is  revised  to  reflect 
technical  corrections  concerning 


jurisdiction  determination  by  the  Board. 
The  new  section  now  reads  as  follows: 

2.  furisdiction  and  Case  Management 
Staff  (FA-12) 

The  Jurisdiction  and  Case 
Management  Staff  is  responsible  for 
identifying  and  presenting  jurisdiction 
problems  to  the  Provider 
Reimbursement  Review  Board  (Board) 
for  a  determination  on  whether  the 
Board  has  jurisdiction  for  appeals  filed 
under  section  1878  of  the  Social  Security 
Act.  Upon  the  Board  determining  that 
jurisdiction  requirements  have  been  met, 
this  staff  is  responsible  for  the 
management  of  the  case  until  position 
papers  are  received  or  the  case  is 
withdrawn  or  dismissed  prior  to  the 
submission  of  position  papers. 

Date:  June  16, 1988. 
William  L  Roper, 

Administrator. 

[PR  Doc.  88-15840  Filed  7-13-88:  8:45  am) 

BILLING  COOES  412O-01-« 


Privacy  Act  of  1974;  System  of 
Records 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

action:  Notice  of  New  System  of 
Records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974 
we  are  proposing  to  establish  a  new 
system  of  records,  "Medicaid  Statistical 
Information  System,  (MEDSTAT)" 
HHS/HCFA/OACT  No.  09-70-6001.  We 
have  provided  background  information 
about  the  proposed  system  in  the 
"supplementary  information"  section 
below.  Although  the  Privacy  Act 
requires  only  that  the  "routine  use" 
portion  of  the  system  be  published  for 
comment,  HCFA  invites  comments  on 
all  portions  of  this  notice.  See  "Dates" 
section  for  comment  period. 

DATES:  HCFA  filed  a  new  system  report 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the 
Administrator,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB)  on  |uly 
7. 1988.  The  new  system  of  records, 
including  routine  uses,  will  become 
effective  September  6. 1988.  unless 
HCFA  receives  comments  which  would 
warrant  modification  of  the  notice. 

ADDRESS:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  HCFA 
Privacy  Act  Officer,  Office  of 
Management  and  Budget,  Health  Care 
Financing  Administration.  G-M-1.  ELR, 
6325  Security  Boulevard,  Baltimore. 
Maryland  21207.  Comments  received 


will  be  available  for  inspection  at  this 
location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Bale,  Ph.D.,  Director,  Division 
of  Medicaid  Statistics,  Health  Care 
Financing  Administration.  )-l,  EQ05, 
6325  Security  Boulevard,  Baltimore, 
Maryland,  21207.  Telephone  301-966- 
7911. 

SUPPLEMENTARY  INFORMATION:  HCFA 

proposes  to  initiate  a  new  system  of 
records  collecting  data  under  the 
authority  of  section  1902(a)(6)  of  the 
Social  Security  Act.  which  provides  that 
"A  State  plan  for  medical  assistance 
must  provide  that  the  State  agency  will 
make  such  reports,  in  such  form  and 
containing  such  information,  as  the 
Secretary  may  from  time  to  time  require, 
and  comply  with  such  provisions  as  the 
Secretary  may  from  time  to  time  find 
necessary  to  assure  the  correctness  and 
verification  of  such  reports."  We  plan  to 
create  a  records  system  using  Medicaid 
data  which  would  greatly  improve 
HCFA's  ability  to  conduct  program 
evaluation,  strengthen  program 
management,  provide  higher  quality 
care  for  all  enrolled  persons,  and 
contain  costs. 

The  Medicaid  program  pays  for  a 
large  portion  of  personal  health  care 
expenses  for  the  poor  who  are  aged, 
blind,  disabled,  families  with  dependent 
children,  pregnant  women,  and  certain 
others.  In  1986,  Federal  and  State 
Medicaid  expenditures  were  $42.3 
billion  for  such  health  care.  Accurate, 
detailed  information  about  the 
characteristics  of  the  recipients  of 
services,  types  of  services  provided,  and 
categories  of  providers  is  necessary  to 
improve  HCFA's  ability  to  evaluate  all 
aspects  of  the  Medicaid  program  and 
provide  this  information  to  Congress, 
HHS  employees,  and  employees  of  State 
governments  with  the  need  to  know. 

At  present,  HCFA  relies  on  a  variety 
of  hard  copy  reports  of  aggregated  data 
submitted  by  the  individual  States. 
These  data  are  often  inaccurate,  are 
untimely,  and  provide  information 
which  is  inadequate  to  assist  HCFA  in 
its  goal  of  assuring  that  the  Medicaid 
program  provides  high  quality  medical 
care  at  reasonable  costs.  A  high  quality, 
centralized,  integrated  method  of 
collecting  data,  such  as  the  Medicaid 
Statistical  Information  system,  will 
provide  for  the  more  accurate  and 
detailed  data  required  to  attain  this 
goal. 

The  Privacy  Act  allows  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  which  is  compatible  with 
the  purposes  for  which  the  information 


Federal  Register  /  Vol.  53,  No.  135  /  Thursday.  July  14,  1988  /  Notices 


26675 


was  collected.  Any  such  compatible  use 
of  data  is  known  as  a  "routine  use."  The 
proposed  routine  uses  in  this  system  are 
standard  routine  uses  included  in  many 
of  HCFA's  other  records  systems  and 
meet  the  compatibility  criterion  of  the 
Privacy  Act.  Disclosure  of  information 
under  these  routine  uses  will  not  result 
in  any  unwarranted  adverse  effects  od 
personal  privacy. 

Dated:  (uly  1, 1988. 
William  L  Roper, 

Administrator,  Health  Care  Financing 
A  dministration. 

SYSTEM  NAME 

Medicaid  Statistical  Information 
System  (MEDSTAT). 

SECURITY  CLASSIFICATION 

None. 

SYSTEM  LOCATION 

Health  Care  Financing 
Administration,  6325  Security 
Boulevard,  Baltimore.  Maryland  21207 
(Contact  system  manager  for  location  of 
magnetic  computerized  records.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TME 
SYSTEM 

Persons  enrolled  in  Medicaid  in 
participating  States. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

Medicaid  enrollment  records;  and 
Paid  health  care  claims  records. 

AUTHORTTY  OF  MAINTENANCE  OF  THE  SYSTEM 

Section  1902(a)(6)  of  the  Social 
Security  Act  (42  U.S.C.  1396a(a)(6)). 

PURPOSE  OF  THE  SYSTEM 

1.  To  make  available  high  quality, 
accurate,  flexible,  and  timely  data  on 
the  Medicaid  program  by  collecting 
standardized  enrollment  and  paid 
claims  data  that  will  be  reported, 
verified,  and  maintained  on  an  ongoing 
basis. 

2.  To  establish  a  single  primary  source 
of  Medicaid  data  at  the  Federal  level  for 
maintaining  a  single,  accurate,  and 
comprehensive  Medicaid  data  base  that 
can  be  analyzed  to  produce  regular 
statistical  reports;  to  support  reseacchof 
important  policy,  quality  and 
effectiveness  of  care,  and 
epidemiological  issues;  and  to  support 
detecting  fraud,  abuse,  and  waste 
regarding  the  Medicaid  program. 

3.  To  eliminate  the  need  for  special 
data  collection  efforts  to  obtain  the  data 
necessary  to  support  special  studies. 

4.  To  reduce  the  State  reporting 
burden  by  eliminating  redundant 
reperting  and  the  need  to  prepare 
complex,  time  consuming  summary 
information. 


ROUTINE  USES  OF  RECORDS  MAMTAIMEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES 

Disclosure  may  be  made  to: 

1.  A  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating,  or 
otherwise  refining  or  processing  records 
in  this  system,  or  for  developing, 
modifying  and/or  manipulating  it  with 
ADP  software.  Data  would  also  be 
available  to  users  incidental  to 
consultation,  programming,  operation, 
user  assistance,  or  maintenance  for  an 
ADP  or  telecommunications  system 
containing  or  supporting  records  in  the 
system. 

2.  The  congressional  office  of  an 
individual,  in  response  to  an  inquiry 
from  that  congressional  office  at  the 
request  of  the  individual  involved. 

3.  The  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
capaicity  where  the  Department  of 
Justice  (or  HHS.  where  it  is  authorized 
to  do  so)  has  agreed  to  represent  the 
employee;  or 

(d)  TTie  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components; 

Is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  Ihe  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  gowermaental  party,  provided, 
however,  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

4.  An  individual  or  organization  for  a 
research,  evaluation,  or  epidemiological 
project  related  to  the  prevention  of 
disease  or  disability,  the  restoration  or 
maintenance  of  health,  or  the  study  of 
the  costs  of  providing  health  care,  if 
HCFA: 

(a)  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained. 

(b)  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
fona; 

(2)  Is  of  sufficient  inq>ortance  to 
warrant  the  effect  and/or  risk  on  the 
piavBcy  of  the  individual  that  additional 
exposure  of  the  record  might  bring;  and 


(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished. 

(c)  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

a.  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

b.  For  use  in  another  research  project, 
under  these  same  conditions,  and  with 
written  authorization  of  HCFA; 

c.  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit; 
or 

d.  When  required  by  law. 

(d)  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

5.  Employees  of  a  State  government 
for  the  purposes  of  investigating 
potential  fraud,  abuse,  or  waste  related 
to  the  Medicaid  program  or  for  research 
relating  to  the  Medicaid  program. 

POLICIES  AND  PRACTICES  FOR  STOflMG, 
RETRIEVtNO,  ACCESSNM.  RETANMNG  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Magnetic  media. 

RETRIEVABILrrv: 

Records  may  be  retrieved  by  the 
MEDSTAT  identification  number  (which 
may  be  either  a  State-assigned  identifier 
or  a  social  security  number.) 

SAFEGUARDS: 

a.  Authorized  Users:  Only  HHS 
employees  and  contract  personnel 
whose  duties  require  the  use  of  the 
system  may  access  the  data.  In  addition, 
such  HHS  employees  and  contractor 
personnel  are  advised  that  the 
information  is  confidential  and  that 
criminal  sanctions  for  unauthorized 
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disclosure  of  private  information  may  be 
applied. 

b.  Physical  Safeguards:  Data  tapes  are 
stored  in  secured  facilities  and  access  is 
protected  by  Resource  Access  Control 
Facility  (RACF)  data  security  system. 
Access  to  data  on  disk  is  secured  by 
using  RACF.  Model  204  password 
security,  MEDSTAT  system  password 
security,  file-level  password  security, 
and  field-level  password  security. 

c.  Procedural  Safeguards:  Employees 
who  maintain  records  in  the  system  are 
instructed  to  grant  regularaccess  only  to 
authorized  users.  Data  stored  in 
computers  are  accessed  through  the  use 
of  passwords  known  only  to  authorized 
personnel.  Contractors  who  maintain 
records  in  the  system  are  instructed  to 
make  no  further  disclosure  of  the 
records  except  as  authorized  by  the 
system  manager  and  permitted  by  the 
Privacy  Act. 

d.  Implementation  Guidelines: 
Safeguards  are  implemented  in 
accordance  with  all  guidelines  required 
by  the  Department  of  Health  and 
Human  Services.  Safeguards  for 
automated  records  have  been 
established  in  accordance  with  the 
Department  of  Health  and  Human 
Services'  automated  Data  Processing 
Manual,  Part  6  "ADP  System  Security." 

RETENTION  AND  DISPOSAL: 

Records  will  be  retained  for  10  years 
after  the  last  action  on  the  record. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  ;.i  Medicaid  Estimates 
and  Statistics.  Henhh  (;are  Financing 
Administration,  |  ) ,  FQ05,  6325  Security 
Boulevard.  Baltin n.-  Maryland  21207. 

NOTIFICATION  PROCEr>.Jt£S: 

Inquiries  and  rru  ••  s!s  for  system 
records  should  bi'       iressed  to  the 
system  manager  j'   f.fi  address  above. 
The  requestor  mn-    M<ncify  the  State, 
Medicaid  Identifi         irr.ber,  dale  of 
birth,  and  social  'v  number. 


RECORD  ACCESS  PK 

Same  as  notifi< 
Requestors  must 
information  bein>. 
procedures  are  i> 


•■••«es: 

■  '-  procedures. 
\oably  specify  the 
i^ht.  (These 
ordance  with 


Departmental  Re^...  'ions  (45  CFR 
5b.5(a)(2).) 

CONTESTING  RECOR<.  "">CEOURES: 

Contact  the  sy^     ■,  manager  named 
above,  reasonablv   lientify  the  record 
(provide  State,  Me<!i(.aid  identifier 
number,  date  of  bii  'S.  and  social 
security  number),  ^nd  specify  the 
information  to  be  critested.  State  the 
reason  for  contesting  it;  e.g.,  why  the 
information  is  inacrurate.  irrelevant, 
incomplete  or  not  current.  (These 


procedures  are  in  accordance  with 
Departmental  Regulations  (45  CFR 
5b.7).) 

RECORDS  SOURCE  CATCOORICS: 

HCFA  obtains  the  identifying 
information  in  this  system  from  State 
Medicaid  Agencies.  Almost  all 
information  in  the  proposed  system  is 
derived  from  States'  Medicaid 
Management  Information  Systems. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
|FR  Doc.  88-15796  Filed  7-13-88:  8:45  amj 

BILUNO  CODE  4120-03-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-08-4212-11;  N-3S2S5) 

Classification  Termination  and 
Opening  Order,  Nevada  ) 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  terminates  a 
Recreation  and  Public  Purposes 
classification  and  provides  for  a  limited 
opening  order. 

EFFECTIVE  DATE!  August  15.  1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Rodeny  Harris,  District  Manager.  Elko 
District  Office.  Bureau  of  Land 
Management,  3900  E.  Idaho  Street,  Elko. 
Nevada  89801.  702-738-4071. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  43  CFR  2450.6.  the  Bureau  of  Land 
Management  hereby  terminates 
Recreation  and  Public  Purposes 
Classification  N-35255  which  involves 
the  following  described  lands: 

Mount  Diablo  Meridian 

T.  33  N..  R.  52  E., 

Sec.  16,  W'/aSEV*. 

The  area  described  contains  80  acres 
located  in  Elko  County. 

In  1982.  in  response  to  an  applicatiaon 
by  the  City  of  Carlin.  the  subject  lands 
were  classified  as  suitable  for  disposal 
under  the  Recreation  and  Public 
Purposes  Act  (43  U.S.C.  869,  86&-1  to 
869-4). 

The  classification  provided  for 
segregation  of  the  lands  against  all 
forms  of  appropriation  under  the  public 
land  laws,  including  location  under  the 
mining  laws,  but  not  the  Recreation  and 
Public  Purposes  Act  and  the  mineral 
leasing  laws.  A  25-year  lease  was 
subsequently  issued  to  the  City  of  Carlin 
for  sanitary  landfill  purposes. 


The  City  would  now  like  to  acquire 
unrestricted  title  to  the  lands  pursuant 
to  section  203  of  the  Federal  Land  Policy 
and  Management  Act  (43  U.S.C.  1713): 
therefore,  they  have  relinquished  their 
lease.  Accordingly,  the  Recreation  and 
Public  Purposes  classification  is  no 
longer  appropriate  and  is  hereby 
terminated. 

At  10:00  a.m..  on  August  15. 1988.  the 
lands  described  above  will  be  open  only 
to  disposal  pursuant  to  section  203  of  the 
Federal  Land  Policy  Management  Act. 
subject  to  any  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  laws, 
rules,  and  regulations. 
Edward  F.  Spang, 
State  Director. 
|FR  Doc.  88-15762  Filed  7-13-88;  8:45  am| 

BILUNO  COOC  431IMIC-M 


(CO-010-0S-4133-02) 

Craig,  CO,  Advisory  Council  Meeting 

Time  and  Date:  August  24, 1988,  9  a.m. 

Place:  County  Commissioners' 
Meeting  Room.  City/County  Building. 
Rangely,  Colorado. 

Matters  To  Be  Considered: 

1.  Effective  use  of  the  Craig  District 
Advisory  Council. 

2.  Federal  Coal  Royalties. 

3.  Discussion  of  Douglas  Creek  rock 
art. 

4.  Field  trip  to  view  Douglas  Creek 
rock  art  sites. 

Contact  Person  for  More  Information: 
Mary  Pressley,  Craig  District  Office.  455 
Emerson  Street,  Craig,  Colorado  81625- 
1129,  Phone:  (303)  824-8261. 

Daled:  July  7, 1988. 
ferry  L.  Kidd, 

Associate  District  Manager 

|FR  Doc.  88-15764  Filed  7-13-88;  8:45  amj 

BILLING  CODE  43I(KJB-M 


ICO-070-07-4322-10-24101 

Grand  Junction  District  Grazing 
Advisory  Board  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  meeting  of  Grand 
lunction  District  Grazing  Advisory 
Board. 

SUMMARY:  Notice  is  hereby  given  that  a 
meeting  of  the  Grand  Junction  District 
Grazing  Advisory  Board  will  be  held  on 
Thursday.  August  18. 1988.  The  meeting 
will  convene  in  the  third  floor 
conference  room  at  the  Bureau  of  Land 
Management  Office.  764  Horizon  Drive. 
Grand  |ucntion.  Colorado,  at  9:00  a.m. 
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SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include:  (1) 
Welcome  and  introductions;  (2)  election 
of  officers;  (3)  minutes  of  the  previous 
meeting;  (4)  the  advisory  board  election 
process;  (5)  new  allotment  management 
plans;  (6)  coordination  with  the 
Colorado  Division  of  Wildlife  on  big 
game  seasons  and  numbers;  (7)  honor 
camp  construction  of  range 
improvement  materials;  (8)  future 
scheduling  of  advisory  board  meetings; 
{9)  the  Fish  Park  Pipeline  Agreement; 
(10)  status  of  current  project  work;  (11) 
proposed  8100  project  work  for  Tiscal 
year  1989;  (12)  new  advisory  board 
project  proposals;  (13)  public 
presentations;  (14)  arrangements  for  the 
next  meeting;  (15)  adjournment. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3:00 
and  3:30  p.m.  or  file  written  statements 
for  the  Board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management,  764  Horizon  Drive. 
Grand  Junction.  Colorado  81506  by 
August  15. 1986.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Minutes  of  the  Board  meeting  will  be 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  after  thirty  (30)  days  following 
the  meeting. 

Further  information  on  the  meeting 
may  be  obtained  at  the  above  address 
or  by  calling  (303)  243-6552. 
Bruce  Conrad, 

District  Manager,  Grand /unction  District. 
|FR  Doc.  88-15765  Filed  7-13-88:  8:45  am) 

BILLINOCOOC  4310-JB-M 


IOR-010-06-4410-12KSP8-1841 

Lakeview  District  Multiple  use 
Advisory  Council  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  change  of  meeting 
date. 

SUMMARY:  The  Meeting  scheduled  for 
July  28. 1988  of  the  Lakeview  District 
Multiple  Use  Advisory  Council, 
published  in  the  Federal  Register  June 
21. 1988,  has  been  changed  to  August  15, 
1988. 

date:  August  15, 1988, 10:00  a.m. 

ADDRESS:  Lakeview  District  Conference 
Room,  1000  South  Ninth,  Lakeview, 
Or^on. 


FOR  FURTHER  INFORMATION  CONTACT: 

Renee  Snyder,  Environmental 

Coordinator,  telephone:  (503)  947-2177. 

Terry  H.  Sodorff, 

Acting  District  Manager. 

[FR  Doc.  88-15766  Filed  7-13-88;  8:45  am) 

BHJJNO  CODE  431IK-33-M 

(AZ-040-08-4410-02] 

Notice  Of  Meeting  of  the  Safford 
District  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 

accordance  with  Pub.  L  94-579  and  43 

CFR  Part  1780,  that  a  meeting  of  the 

Safford  District  Grazing  Advisory 

Council  will  be  held. 

DATE:  Friday,  August  5, 1988  at  10:00 

a.m. 

ADDRESS:  Ramada  Inn,  Soldiers  Room, 

Sierra  Vista.  Arizona. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  includes  the 
following  items:  Draft  San  Pedro  Plan/ 
EIS;  Water  Rights  on  the  San  Pedro; 
RMP  update;  Management  update;  and 
Business  from  the  floor. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  1:30 
and  2:30  p.m.  or  may  file  written 
statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  contact  the 
Safford  District  Manager  by  August  4, 
1988.  Depending  upon  the  number  of 
people  wishing  to  make  oral  statements, 
a  per  person  time  limit  may  be 
considered. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  30  days  following 
the  meeting. 

FOR  FURTHER  INFORMATION:  Gil 

Esquerdo,  Public  Affairs  Specialist, 

Safford  District  Office,  425  E.  4th  St., 

Safford,  AZ  85546.  Telephone  (602)  428- 

4040. 

Meg  lohnsen. 

Acting  District  Manager 

[FR  Doc.  88-15767  Filed  7-13-88;  8:45  am) 

BtLLINQ  CODE  431l>-32-M 

[8-00153-l-LM-NiUH)10-<iPS-0119;  (NM- 
010-4333-12)] 

Office  Opening— Grants,  NM 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 


ACTION:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  has  opened  a  new  office, 
the  Grants  Field  Station  in  Grants.  New 
Mexico  on  July  1, 1988.  Telephone 
number  for  the  new  office  will  be  (505) 
285-5041.  The  address  is:  Bureau  of 
Land  Management,  620  E.  Santa  Fe 
Avenue,  Grants,  New  Mexico  87020. 

SUPPLEMENTARY  INFORMATION:  For 

further  information  contact  Steve 

Fischer,  Project  Coordinator,  at  (505) 

285-5041. 

Richard  Fagan, 

District  Manager. 

(FR  Doc.  88-15761  Filed  7-13-88;  &45  am] 

BILLING  CODE  4310-FB-M 


[(AZ-050-0S-4212-11,  AZA-2271S)] 

Arizona;  Yuma  District  Notice  of  Realty 
Action,  l-ease/Conveyance  of  Public 
L^nds  in  Yuma  County 

agency:  Bureau  of  Land  Management; 
Interior. 

action:  Notice  of  realty  action,  lease/ 
conveyance  of  public  lands  for 
recreation  and  public  purposes  (RftPP). 

summary:  The  following  described 
public  lands  located  east  of  the 
community  of  Yuma,  Arizona,  in  Yuma 
Coimty,  have  been  examined  and  found 
suitable  for  lease/conveyance  to  the 
Arizona  Game  and  Fish  Department  for 
a  regional  office  complex  and  are  so 
classified  under  the  Recreation  and 
Public  Purposes  Act  of  June  14. 1926,  as 
amended  (43  U.S.C.  869  et  seq.): 

Gila  and  Salt  River  Meridian,  Aiixona 

T.9S^R.22W^ 

Sec.  1.  SWV4NWy4  lying  south  of  the  B 
Canal.  W.  294.13  feet  of  the  W%W'/i 
SEV4NWy4  lying  south  of  the  B  Canal. 

The  area  descritjed  contains  14.25  acres, 
more  or  less. 

Lease  or  conveyance  is  consistent 
with  BIM  land  use  planning,  would  not 
affect  any  BLM  programs,  and  would  he 
in  the  public  interest. 

The  lease/conveyance  would  be 
subject  to  the  following  conditions: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Intericr. 

2.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals. 
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4.  Those  rights  granted  to  the  Bureau 
of  Rndamation  under  permit  number 
AZAR-016569. 

5.  Those  rights  granted  to  the 
Department  of  Energy,  Western  Area 
Power  Administration,  under  permit 
number  AZA-16010. 

6.  Those  rights  granted  to  the  Yuma 
County  Board  of  Supervisors  under 
permit  number  AZA-6297. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  these  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  any  other  public 
land  laws,  including  the  general  mining 
laws,  except  for  leasing  under  the 
mineral  leasing  laws. 

On  or  before  August  29. 1988, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  Bureau  of  Land  Management, 
District  Manager.  Yuma  District  Offlce. 
3150  Winsor  Avenue,  Yuma.  Arizona 
85365.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective 
September  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACr. 
Yuma  Resource  Area,  Yuma  District  at 
602-726-6300. 
Robert  V.  Abbey. 
Acting  District  Manager. 

Dale:  July  6. 1988. 
[FR  Doc.  88-15769  Filed  7-13-«8;  8:45  am] 

BILLING  COOC  4310-32-M 


|AZ-020-0»-4321-01;  A  20346-L) 

Realty  Action:  Exchange  of  Public 
Lands,  Pima  County,  AZ 

BLM  proposes  to  exchange  public 
land  in  order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation  of  ownership. 

The  following  described  public  lands 
are  being  considered  for  disposal  by 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21. 1976.  43  U.S.C.  17ia 

Giia  and  Salt  River  Meridian.  Arizona 

T.  15  S..  R.  15  E.. 

Sec.  15.  W'/2SWV«,  SEV4SWV4. 

Contiiining  120  acres,  more  or  less. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  publication  of  this 
notice  will  segregate  the  public  lands,  as 
described  in  this  notice,  from 
appropriation  under  the  public  land 
laws  and  the  mining  laws,  but  not  the 
mineral  leasing  laws  cr  Geothermal 
Steam  Act. 


The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation:  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager.  Phoenix  District 
Office.  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027. 
Henri  R.  Bisson, 
District  Manager. 

Date:  July  7, 1988. 
(FR  Doc.  88-15770  Filed  7-13-68:  8:45  am) 

BILLING  CODE  43H>-31-M 

ISOIM  57797;  (MT-020-08-4212-13)] 

IMontana;  Amended  Notica  of  Realty 
Action 

AGENCY:  Bureau  of  Land  Management, 
Miles  City  District,  South  Dakota 
Resource  Area,  Interior. 
ACTION:  Notice  of  realty  action — 
exchange  of  public  lands  in  Lawrence 
County,  South  Dakota. 

SUMMARY.  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716,  and  have  been  added  for 
consideration  to  be  used  to  equalize 
exchange  land  values  to  complete  the 
proposed  land  exchange  described  in 
the  original  Notice  of  Realty  Action 
dated  August  21, 1987.  Federal  Register 
52  FR  31671: 

Black  Hill*  Meridian 

T.  5  N..  R.  3  E.. 
Sec.  27.  MS2078. 
Containing  9.4  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Homestake  Mining 
Company: 

Black  Hnia  Meridian 

T.  4  N..  R.  3  E.. 
Sec.  9.  Lone  Star  Fraction  of  MS1555: 
Sec.  16.  Lone  Star  Fraction  of  MS15.'>5. 
Containing  10.3  acres  of  private  land. 

In  the  document  published  August  21. 
1987.  Volume  52.  No.  162,  the  public  land 
and  acreage  should  read  as  follows: 

Black  Hills  Meridian 

T.  4  N.,  R.  3  E.. 

Sec.  3,  Lots  1-3.  6-10; 

Sec.  3.  MS1796; 

Sec.  4.  Lots  1-3.  5.  6.  8-10. 12-16: 

Sec.  9.  Lots  1-6.  11-13.  15-17; 

Sec.  9.  MSI  557: 


Sec.  10.  Lots  1-5.  7-17; 

Sec.  15.  Lots  1.  3.  4.  6  and  Tracts  72.  '3. 

T  5  N.,  R.  3  F... 
Sec.  28,  L4>t8  1-14; 
Sec.  29. 1.018  1-6,  9-12; 
Sec.  29.  MS1544: 
Sec.  30.  Lot  9: 

Sec.  32.  Lots  1.  4-9. 11. 12. 15-21.  Tract  41; 
Sec.  33.  L^ts  1-14. 16-30; 
Sec.  34,  LoU  3-7,  12-14. 18,  22; 
Sec.  34.  MSI  696. 
Containing  251.734  acres. 

All  other  descriptions  and  information 
in  the  original  Notice  of  Realty  Action 
are  still  effective  in  this  amendment. 

Exchange  of  these  lands  will  be 
subject  to  reservations  of  Homestake 
Mining  Company  for  valid  existing 
rights. 

DATES:  On  or  before  August  29. 1988. 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management  at 
the  address  shown  below.  Any  adverse 
comments  will  be  evaluated  by  the  BLM. 
Montana  State  Director,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  for  the  Department  of 
Interior. 

FOR  FIMTHER  INFORMATION  CONTACT: 

Information  related  to  the  exchange, 
including  the  environmental  assessment 
and  land  report  is  available  for  review 
at  the  Miles  City  District  Office.  P.O. 
Box  940,  Miles  City,  Montana  59301. 

SUPPLEMENTARY  INFORMATION:  The 

publication  of  this  notice  segregates  the 
surface  estate  described  above  from 
sale,  exploration  and  entry  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  for  a 
period  of  2  years  from  the  date  of  first 
publication. 

Date:  July  6. 198a 
Sandra  E.  Sacher, 
Associate  District  Manager 
|FR  Doc.  88-15771  Filed  7-13-88;  8:45  am) 
BILLING  CODE  4310-ON-ll 


(NM-030-08-4212-13;  NM  NM69994I 

An  Excftange  of  Public  Land  in  Dona 
Ana,  Eddy,  and  Otero  Counties  for 
Private  Land  in  Dona  Ana  and  Hidaigo 
Counties.  NM 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  section  206  of  the 
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Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1716): 

Dona  Ana  County 

T.  23  S..  R.  1  E..  NMPM. 

Sec.  18.  lots  6-9.  S'/<jSV4;    . 

Sec.  19,  all: 

Sec!  2o!  SWV4NE'/«SWV«,  SliSE'ANEV* 
SWV*.  S'/jNW'ASW'A,  S'/iSW'A.  SMs 
NE'/4SW'/4SEV4,  SWV4SW'/4SE'/4,  tiV2 
SE'/4SW'/4SEy4; 

Sec.  28,  SW'ANW'A,  SWV4: 

Sec.  29,  NEV4NEy4NE'/4.  S'/4NWV4NE'/4 
NE'A.  S'/i.NEV4NW'/4NEy4.  NWV4NW'/4 
NEy4.  NViNV4NWy4; 

Sec.  30.  SVt; 

Sec.  31.  all; 

Sec.  33.  NWy4.  NWy4SWy4. 
T.  23  S..  R.  1  W..  NMPM. 

Sec.  13,  lots  7,  8.  SM!SEy4; 

Sec.  24.  E'A,  Sy2NWy4.  Ny2SWy4; 

Sec.  25.  lots  6.  7.  9. 14-16.  ia-23. 
T.  22  S..  R.  2  E..  NMPM, 

Sec.  10,  all; 

Sec.  17.  NWy4. 
T.  23  S..  R.  2  E..  NMPM. 

Sec.  11.  NViNViNVi.  SViS'^NVi.  S'/i; 

Sec.  12.  all. 
T.  24  S..  R.  2  E.,  NMPM. 

Sec.  13,  lots  3.  4.  5,  NVi.  NEy4SWy4.  SEy4; 

Sec  14  lots  3  4  5' 

Sec.  24!  lots  (U,  Ny2NEy4.  SEy4NEy«. 
T.  25  S..  R.  2  E..  NMPM. 

Sec.  34.  N'/i.  SWy4.  Ny!SEy4.  SWV4SEy4; 

Sec.  35,  W'/iSWy4.  SEy4SWy4. 
T.  21  S..  R.  3  E..  NMPM. 

Sec.  28.Sy2SWy4; 

Sec.  35.  W'/«!SWy4. 
T.  22  S..  R.  3  E..  NMPM. 

Sec.  7.  NEy4SEy4. 
T.  23  S..  R.  3  E..  NMPM. 

Sec.  7.  lots  1-4.  EVi,  E>/i!WM! 

Sec.  17.  all; 

Sec.  18.  lots  1-4.  E  '/s.  E  '/i W  V:; 

Sec.  19.  lots  1-4.  EMs.  E'AWVi; 

Sec.29.NViNMi. 
T.  26  S..  R.  3  E..  NMPM, 

Sec.  n,  lots  4-8. 10. 11. 18-25.  NEyi,  E'/4 

Nwy4,  NEy4Swy4.  NViSEy4.  SEy4SEy4; 

Sec.  14.  lots  4-9. 12. 13. 15-18.  26-31.  33-36. 
38-40.  51.  60-62.  73.  and  82. 
T.  27  S..  R.  3  E..  NMPM. 

Sec.  31.  lots  1-4.  EV4.  E'/4W'/4. 
T.  28  S..  R.  3  E..  NMPM. 

Sec.  6.  lots  1-fl.  S»/4NEy4.  SEy4NWy4.  E% 

swy4.  WMiSEy4. 

T.  29  S..  R.  3  E..  NMPM. 

Sec.  12.  NWy4SWy4; 

Sec.  13.  lots  5-8.  W'/^NEy4.  SM!NWy4; 

Sec.  31.  lots  1-6,  NEy4.  Ey2NWy4. 
T.  26  S..  R.  4  E..  NMPM. 

Sec.  19.SWy4SEy4; 

Sec.  31.  lots  1-6.  NEy4.  E'/.!NWy4. 

Otero  County 

T.  26  S..  R.  6  E..  NMPM, 

Sec.  19,  E'/i.  E%W%; 

Sec.20.  WViWVi; 

Sec.  29.  Ny2NEy4.  E^/iN\NVt. 
T.  22  S..  R.  8  E..  NMPM, 

Sec.  34,  lots  11-14. 
T.  16  S.,  R.  9  E..  NMPM. 

Sec.3,  lot4.SWy4NWy4; 

Sec.  4.  lot  1.  SEy4NEy4.  SVi. 
T.  15  S..  R.  10  E..  NMPM. 

Sec.l7,E'/iSWy4; 


Sec.  18.  lots  3. 4.  NEy4.  E'/4SWy4.  W'ASE%; 

Sec.  19.  lots  1.  2,  WViNEyi.  EV4NWy4; 

Sec.  20.  NWy4.  NViSWy4.  NWy4SEy4; 

Sec.  29.  SEy4SWy4.  SEy4; 

Sec.  30  lot  1' 

Sec!  3l!  lots  2.  3. 4.  SEy4NWy4,  E%SWV4; 

Sec.  34.  EViNEy4. 
T.  16  S..  R.  10  E..  NMPM. 

Sec.  5.  NEy4SWy4.SEy4; 

Sec.  32.NMiSWy4. 
T.  17  S..  R.  10  E..  NMPM, 

Sec.6,lotl,S%NEy4. 

Eddy  County 

T.  19  S..  R.  24  E..  NMPM. 

Sec.  35.  NV4. 
T.  23  S..  R.  27  E..  NMPM. 

Sec.8.  SWy4. 

Containing  16.256.58  acres,  more  or  less. 

In  exchange  for  an  equal  value  of 
some  of  the  above  lands,  the  United 
States  proposes  to  acquire  the  following 
lands  from  The  Nature  Conservancy. 

Dona  Ana  County 

T.  23  S.,  R.  3  E..  NMPM, 

Sec.  1.  lots  2-6.  SEy4NEy4.  SWtNWy4.  SV4; 

Sec.  11.  lots  3.  EV4.  lot  4.  5,  6,  7,  9, 10.  NE^i. 
ti'/iSEV*; 

Sec.  12.  all; 

Sec.  13,  NWy4; 

Sec.  14.  lots  1,  2.  3.  6-9,  S'/!NEy4. 
T.  22  S..  R.  4  E..  NMPM, 

Sec.  31.  lots  7-10.  NEy4SWy4,  NWASEWi. 
T.  23  S..  R.  4  E..  NMPM. 

Sec.  6.  lots  2.  3.  7.  6; 

Sec.  7.  lots  1-4.  SEy4NVVy4,  NEy4SWy4; 

Sec.18,  NEy4NW%. 

Hidalgo  County 

T.  29  S..  R.  21  W..  NMPM, 

Sec.  16,  swy4NEy4Swy4.  s»ANwy4Swy4. 
sy2swy4.  wy2Swy4SEy4; 

Sec.  21,  S'/iSEy4; 

Sec.  27,  SViSWy4; 

Sec.  28!  E'/^.  EViWM!.  NWy4SWy4; 

Sec.  33.  NVi!NEy4,  NV4S>^NEy4.  SEViSEyi 

NEy4.  N%swy4Swy4NEy4; 

Sec.  34.  NWy..  E'ASWy4.  EViWViSWWi, 

Nw  ViNw  y4sw  y4,  w  '^SEy4. 

Containing  4.166.80  acres. 

DATES:  Comments  must  be  submitted  on 
or  before  August  29. 1988. 

ADDRESS:  Comments  should  be  sent  to 
Bureau  of  Land  Management,  1800 
Marquess.  Las  Cruces  District,  New 
Mexico  88005. 
FOR  FURTHER  INFORMATION  CONTACT. 

Marvin  M.  James  at  the  address  above 
or  at  505-525-8228  (FTS  571-6350). 
SUPPLEMENTARY  INFORMATION:  The  land 

to  be  transferred  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  43 
U.S.C.  945. 

2.  Mineral  resources  that  have 
potential  for  oil  and  gas,  and  geothermal 
and  related  rights  shall  be  reserved  to 
the  United  States  together  with  the  right 


to  prospect  for,  mine  and  remove  the 
minerals. 

3.  All  valid  existing  rights  and 
reservations  of  record.  The  purpose  of 
this  exchange  is  to  acquire  an  inholding 
of  private  land  in  an  area  designated  by 
BLM  as  the  Organ  Mountains  Recreation 
Lands  and  lands  for  bighorn  sheep 
habitat  in  the  Peloncillo  Mountains  for 
public  land  that  has  been  identified  for 
disposal  in  the  BLM's  planning  process. 
The  exchange  is  in  accord  with  BLM's 
approved  resource  management  plans. 

Publication  of  this  Notice  in  the 
Federal  Register  will  segregate  the 
public  land  from  all  appropriations 
under  the  public  land  laws,  including  the 
mining  laws  but  not  mineral  leasing 
laws.  This  segregation  will  terminate 
upon  the  issuance  of  patent  or  2  years 
from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register  or  upon 
publication  of  a  Notice  of  Termination. 

Any  adverse  comments  will  be 
evaluated  and  a  decision  issued  by  the 
appropriate  authorized  officer.  In  the 
absence  of  any  objection,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Robert  R.  Calkins, 
Associate. 
July  7. 1988. 
(FR  Doc.  88-15772  Filed  7-13-88;  8:45  ami 

BILLING  CODE  4310-rB-M 


[Co-OIO-OS-7150-091 

Supplemental  Draft  Environntental 
Impact  Statement  for  tfie  Muddy  Creek 
Reservoir  Rigtit-of-Way  Application; 
Resource  Management  Plans,  etc: 
Kremmling  Resource  Area,  CO  , 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Revised  notice  of  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  Muddy  Creek 
Reservoir  Right-of-Way  application  and 
notice  of  intent  to  amend  the  Kremmling 
Resource  Management  Plan. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Forest  Service  and  the  U.S.  Department 
of  the  Interior,  Bureau  of  Land 
Management  will  prepare  a 
Supplemental  Draft  (EIS)  for  a  proposal 
from  the  Colorado  River  Water 
Conservation  District  (CRWCD)  to 
construct  and  operate  a  reservoir  oi 
Rock  Creek,  located  on  the  Yampa 
Ranger  District  of  the  Routt  National 
Forest,  Routt  County,  Colorado.  An 
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alternative  site  is  located  on  Muddy 
Creek,  on  private  lands  and  Public 
Lands  administered  by  the  Kremmling 
Resource  Area  of  the  Craig  District  of 
the  Bureau  of  Land  Management.  Grand 
County.  Colorado. 

The  original  Notice  of  Intent  appeared 
in  Federal  Register.  Volume  50.  Number 
143  on  )uly  25. 1985  on  Page  30287.  A 
Draft  EIS  (Agency  Number:  02-11-87-02) 
was  prepared  and  filed  with  the 
Environmental  Protection  Agency.  The 
Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  (DEIS) 
appeared  in  the  Federal  Register. 
Volume  52,  Number  175.  on  Septemer  4. 
1987  on  page  33636. 

A  Supplemental  DEIS  will  be 
prepared,  pursuant  to  the  provisions  of 
40  CFR  1502.9(c)  for  the  following 
reasons: 

(1)  Subsequent  to  filing  the  DEIS,  the 
CRWCO  requested  that  an  alternative 
be  considered  increasing  the  size  of  the 
Muddy  Creek  Reservoir  from  47.000  acre 
feet  to  60,000  acre  feet. 

(2)  The  USDI  Bureau  of  Land 
Management,  a  Cooperating  Agency  in 
the  preparation  of  the  Draft  EIS.  will 
assume  the  role  of  joint  Lead  Agency  in 
the  subsequent  preparation  of  the 
Supplemental  EIS  and  Final  EIS. 

(3)  The  Preferred  Alternative,  which 
did  not  appear  in  the  Draft  EIS,  will 
appear  in  the  Supplemenal  Draft  EIS. 

(4)  The  permitting  of  the  Rock  Creek 
Alternative  would  require  an 
amendment  to  the  Routt  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan)  pursuant  to  36  CFR 
219.10(f). 

(5)  The  permitting  of  the  Muddy  Creek 
Alternative  would  require  an 
amendment  to  the  Kremmling  Resource 
Area  Resource  Management  Plan  (RMP) 
pursuant  to  43  CFR  1810.S-5. 

The  proposed  amendment  to  the 
Kremmling  Resource  Management  Plan 
would  change  approximately  1740  acres 
of  livestock  grazing.  30  acres  of  wildlife 
habitat  and  1.1  miles  of  water  quality 
management  priorities  to  the  recreation 
management  priority  category  to 
accommodate  recreational  use  at  the 
Muddy  Creek  Reservoir  should  the 
reservoir  be  constructed.  Approximately 
1060  acres  of  Visual  Resource 
Mangement  (VRM)  Class  II  and  400 
acres  of  VRM  Class  III  would  be 
changed  to  VRM  Class  IV.  The 
amendment  would  also  change  the 
visual  resource  management  decision  in 
the  approved  Resource  Management 
Plan  to  make  it  consistent  with  current 
policy. 

DATES:  Written  comments  on  the 
planning  criteria  to  be  utilized  to 
determine  if  the  Kremmling  Resource 


Management  Plan  should  be  amended 
will  be  accepted  on  or  before  August  15. 
19&8.  The  preliminary  criteria  to  be  used 
include: 

A.  Section  501  of  the  Federal  Land 
Policy  and  Management  Act  provides 
that  rights-of-way  for  reservoir  use  may 
be  used  for  public  lands  when  the 
affected  lands  are  found  suitable  for 
such  use. 

B.  43  CFR  1610.3-2  provides  that 
amendments  to  Resource  Management 
Plans  shall  be  consistent  with  the  plans, 
programs  and  policies  of  other  affected 
federal,  state  and  local  agencies  to  the 
extent  that  federal  laws  allow. 

C.  Public  lands  will  be  considered 
suitable  for  reservoir  use  if  the  adverse 
impacts  to  existing  uses  and  resources 
are  found  to  be  less  than  the  positive 
impacts  expected  to  occur. 
ADDRESS:  Written  comments  should  be 
addressed  to:  David  Harr.  Project 
Coordinator.  Bureau  of  Land 
Management.  Kremmling  Resource 
Area.  P.O.  Box  68.  Kremmling.  Colorado 
80459:  telephone  (303)  724-3437. 

FOR  FURTHER  INFORMATION  CONTACT. 
David  Harr.  Bureau  of  Land 
Management,  Kremmling  Resource 
Area.  Kremmling.  Colorado  80459;    - 
telephone  (303)  724-3437. 
SUPPlfMENTARY  INFORMATION:  This 

document  will  be  prepared  and 
reviewed  by  an  interdisciplinary  team 
which  includes  specialists  in  the  fields 
of  soil  science,  hydrology,  civil 
engineering,  range  science,  wildlife, 
visual  resource  management,  recreation 
management,  economics  and  other 
disciplines  as  needed. 

The  USD!  Bureau  of  Reclamation  and 
Fish  and  Wildlife  Service,  the  US  Army 
Corps  of  Engineers,  and  the  Colorado 
Division  of  Wildlife  are  cooperating 
agencies  in  the  preparation  of  this  EIS. 

Gary.E.  Cargill,  Regional  Forester, 
Rocky  Mountain  Region.  USDA  Forest 
Service,  is  the  responsible  official  for 
authorizing  easements  on  National 
Forest  System  Lands. 

Jerry  E.  Schmidt.  Forest  Supervisor. 
Routt  National  Forest.  USDA  Forest 
Service  is  the  responsible  official  for 
amending  the  Routt  Forest  Plan. 

Neil  F.  Morck.  Colorado  State 
Director.  USDI  Bureau  of  Land 
Management  is  the  responsible  official 
for  amending  the  Kremmling  Area  RMP. 

William  Pulford,  Distict  Manager, 
USDI  Bureau  of  Land  Management. 
Craig  District  Office  is  the  responsible 
official  for  authorizing  rights-of-way  on 
Public  Lands  within  the  Bureau  of  Land 
Management.  Craig  District. 

The  Supplemental  DEIS  is  expected  to 
be  completed  in  August  of  1988  and 
ready  for  public  review.  The  Final  EIS  is 


scheduled  to  be  completed  by  January  of 
1989. 

Dale:  |uly  B.  1988. 
William  |.  Pulford. 

District  Manager. 

(FR  Doc.  88-15763  Filed  7-13-88;  8:45  am) 

WLUNQCOOE  431*-JB-«I 


I CO-942-08-4520-121 

Coforaclo;  HUng  of  Plats  of  Survey 

July  7. 1988. 

The  plat  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management.  Lakewood, 
Colorado,  effective  10:00  a.m.,  July  7. 
1988. 

The  plat  representing  the  dependent 
rcsurvey  of  portions  of  the  subdivisional 
lines  and  certain  tracts,  and  the  survey 
of  the  north  and  south  center  line  of 
section  1.  T.  9  N..  R.  86  W..  Sixth 
Principal  Meridian.  Colorado.  Group  No. 
805.  was  accepted  June  22, 1988. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management.  2850 
Youngfield  Street.  Lakewood.  Colorado. 
80215. 

lack  A.  Eavea. 

Chief.  Cadastral  Surveyor  for  Colorado. 
(FR  Doc.  88-15773  Filed  7-13-88;  8:45  am) 
BNJJNO  COOC  4310->»-«l 


INV-930-08-4212-22) 

FHing  of  Ptats  of  Survey:  Nevada 

luly  6,  1988. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  I'he  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  Government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
Nevada. 

EFFECTIVE  DATES:  Filings  are  effective  of 
10:00  a.m.  on  dates  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lacel  Bland.  Chief.  Branch  of  Cadastral 
Survey,  Nevada  State  Office,  Bureau  of 
Land  Management,  850  Harvard  Way, 
P.O.  Box  12000,  Reno,  Nevada  89520, 
702-784-5484. 

SUPPLEMENTARY  MFORMATtON:  The  Plats 
of  Survey  of  lands  described  below  will 
be  officially  filed  at  the  Nevada  State 


Federal  Register  /  Vol.  53.  No.  135  /  Thursday.  July  14.  1988  /  Notices 


26681 


Office.  Reno.  Nevada,  effective  at  10:00 
a.m..  on  August  29. 1988: 

Mount  Diablo  Meridian 

T.  12  N.,  R.  68  E. 
T.  13  N..  R.  68  E. 

The  plat  for  Township  12  North, 
Range  68  East,  representing  the 
dependent  resurvey  of  Mineral  Survey 
Nos.  37. 40.  and  a  portion  of  4289  and 
monumentation  of  certain  comers  of 
Mineral  Survey  Nos.  38  and  39  and  the 
survey  of  a  portion  of  the  south  and 
north  boundaries,  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
certain  sections  and  a  traverse  through 
sections  26  and  36  of  Township  12 
North,  Range  68  East,  was  accepted  May 
23. 1988. 

The  area  surveyed  within  Township 
12  North,  Range  68  East,  is  steep  rocky 
mountainous  terrain  including  Highland 
Ridge  and  the  western  slope  of  the 
Snake  Mountain  Range.  The  elevation 
ranges  from  about  8,000  to  12,000  ft. 
above  sea  level. 

The  area  is  drained  by  numerous 
creeks  and  small  streams  which  flow 
westerly  into  Spring  Valley. 

The  soil  is  composed  of  rocky  and 
clay  loam.  This  supports  a  medium  to 
heavy  growth  of  timber  which  consists 
of  mountain  mahogany,  aspen, 
subalpine  and  Douglas  fir,  limber  pine, 
bristlecone  pine  and  spruce.  The 
undergrowth  consists  of  ceanothus. 
Brigham  tea.  buckbrush,  chockecherry. 
rosebush,  serviceberry.  sagebrush,  and 
native  grass. 

Mining  activity  was  present  in 
sections  11, 14. 15.  22.  and  23.  No  other 
mining  deposits  of  value  were  noted. 


The  plat  for  Township  13  North, 
Range  68,  East,  representing  the  survey 
of  a  portion  of  the  subdivisional  lines 
and  a  traverse  through  section  4  of 
Township  13  North.  Range  68  East,  was 
accepted  May  23. 1988. 

The  area  surveyed  within  Township 
13  North.  Range  68  East,  is  steep 
mountainous  terrain  on  the  western 
slope  of  Highland  Ridge  in  the  Snake 
Mountain  Range.  The  elevation  ranges 
from  about  8.200  to  10.000  ft.  above  sea 
level. 

The  area  is  drained  by  numerous 
creeks  and  small  streams  which  flow 
westeriy  into  Spring  Valley. 

The  soil  is  composed  of  rocky  and 
clay  loam.  This  area  supports  a  medium 
growth  of  timber  which  consists  of 
mountain  manhogany,  aspen,  subalpine 
and  Douglas  fir.  pinon  pine,  bristlecone 
pine  and  spruce  timber.  The 
undergrowth  consists  of  ceanothus. 
Brighan  tea.  buckbrush,  chokecherry, 
rosebush,  serviceberry,  sagebrush,  and 
native  grass. 

Mining  activity  was  present  in 
sections  28.  29.  and  33.  No  other  mining 
deposits  of  value  were  noted.  Currently, 
the  principal  users  of  the  township  are 
sheepherders. 

Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals  and 
classifications,  and  the  requirements  of 
applicable  land  laws,  the  following 
described  lands  which  are  located  with 
the  Humboldt  National  Forest  will  be 
open  at  10:00  a.m.  on  August  29. 1988,  to 
such  forms  of  dispositions  as  may  by 
law  be  made  of  national  forests  lands. 

Mount  Diablo  Meridian 

T.  12  N.,  R.  68  E., 


Sec.  3,  lots  3.  4.  S'/iNWVi.  SWA: 

Sec.  10.  WVi: 

Sec.  14.  lots  2.  3. 4.  5.  6: 

Sec.  15.  lots  1. 2,  N«A.  N'/4SW'/«.  SWV* 

SWV4; 
Sec.  22.  lots  1.  2,  3,  4.  NWV4NWW:  NEV* 

swy«,svfeswy4: 

Sec.  36.  lots  1.  2.  3.  4.  SW^NW'A:  SWA. 
T.  13  N..  R.  68  E.. 
Sec.  4.  lots  1,  2.  3, 4.  NWy4NEy4.  NWV*. 
NW'ASWVi. 

The  lands  described  above  have  been 
and  continue  to  to  open  to  mining 
location  and  mineral  leasing. 

Subject  to  valid  existing  rights,  the 
following  described  lands  which  are 
located  within  the  Great  Basin  National 
Park  remain  closed  to  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws,  and  geothermal  laws. 

Mount  Diablo  Mwidian 

T.  12  N.,  R.  68E.. 

Sec.  3.  lots  1.  2.  S%NEV4.  SEV*; 

Sec.  10  E%; 

Sec.  14.  lots  1,  7,  a  9, 10, 11.  W  MtSW  y*,  EVi 

EVi; 
Sec.  15,  lot  3.  NViSE'/4.  SEV4SV4; 
Sec.  22.  E'-i; 
Sec.  23.  loU  1.  2,  3.  EViNEy4.  SWy4NEyi. 

W%NEy4,  S%; 
Sec.  26.  lots  1.  2.  3,  4.  NEy4,  NEy4NWy4. 

NEy4SEy4; 
Sec.  36.  lot  5. 

The  following  Plats  of  Survey  which 
are  resurveys  of  supplemental  plats  and. 
therefore,  do  not  require  an  opening, 
were  accepted  and  officially  filed  at  the 
Nevada  State  Office,  Reno,  Nevada  on 
the  dates  shown: 


T.  ION.  R.36E... 
T.  40  N.,  R.  70  E.. 


Mount  Diablo  Meridian 


Supplemental  Plat 

Dependent  Resurvey., 


Accepted 


4/29/88 
5/23/88 


Otfoaity 

filed  at 

10:00  am 


5/9/88 
6/1/88 


The  surveys  of  Township  10  North, 
Range  36  East,  and  Township  40  North, 
Range  70  East,  were  executed  to  meet 
the  administrative  heeds  of  the  Bureau 
of  Land  Management.  The  surveys  of 
Township  12  North,  Range  68.  East,  and 
Township  13  North.  Range  68  East,  were 
executed  to  meet  the  administrative 
needs  of  the  National  Park  Service. 

All  of  the  above  listed  plats  are  now 
the  basic  record  of  describing  the  lands 
for  all  authorized  purposes.  The  plats 


will  be  placed  in  the  open  files  in  the 
BLM  Nevada  State  Office  and  will  be 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  plats  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fee. 

Edward  F.  Spang. 

State  Director,  Nevada, 

\¥R  Doc.  88-15774  Filed  7-13-88;  8:45  am) 

BILUNG  CODE  4310-MC-M 


[WY-940-08-4520-121 

Filing  of  Plats  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Filing  of  plats  of  survey. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office,  Bureau  of  Land  Management. 
Cheyenne.  Wyoming,  effective  10:00 
a.m.,  June  24. 1988. 
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Sixth  Principal  Meridian 

T.  53  N.,  R.  70  W. 

The  plat  representing  the  corrective 
dependent  resurvey  of  the  line  between 
sections  3  and  10,  T.  53  N.,  R.  70  W.. 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  515,  was  accepted  June  22, 
1988. 

T.  20  N..  R.  88  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Fifth 
Standard  Parallel  North,  through  Rs.  87 
and  88  W.,  portions  of  the  south  and 
east  boundaries,  and  the  subdivisional 
lines,  T  20  N.,  R.  88  W.,  Sixth  Principal 
Meridian,  Wyoming  Croup  No.  445.  was 
accepted  June  22, 1988. 

T.  20  N..  R.  101  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Fifth 
Standard  Parallel  North,  through  R.  100 
W..  the  Twelfth  Auxiliary  Meridian 
West,  through  T.  20  N..  between  Rs.  100 
and  101  W.,  and  the  subdivisional  lines, 
T.  20  N.,  R.  101  W.,  Sixth  Principal 
Meridian,  Wyoming  .  Group  No.  444, 
was  accepted  June  22, 1988. 

T.  21  N.,  R.  101  W. 

The  plat  representing  the  dependent 
resurvey  of  the  Fifth  Standard  Parallel 
North,  through  R.  101  W..  the  Twelfth 
Auxiliary  Meridian  West,  through  T.  21 
N.,  between  Rs.  100  and  101  W..  the 
north  boundary  and  the  subdivisional 
lines,  T.  21  N.,  R.  101  W.,  Sixth  Principal 
Meridian.  Wyoming,  Group  No.  444,  was 
accepted  June  22. 1988. 

T.  20  N..  R.  102  W. 

The  plat  representing  the  dependent 
resurvey  of  the  east  boundary  and  the 
subdivisional  lines,  T.  20  N.,  R.  102  W., 
Sixth  Principal  Meridian,  Wyoming. 
Group  No.  444,  was  accepted  June  22. 
1988. 

T.  21  N.,  R.  102  W. 

The  plat  representing  the  dependent 
resurvey  of  the  Fifth  Standard  Parallel 
North,  through  R.  102  W.,  the  north  and 
east  boundaries,  and  a  portion  of  the 
subdivisional  lines,  T.  21  N.,  R.  102  W.. 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  439,  was  accepted  June  22. 
1988. 

T.  20  N..  R.  103  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Fifth 
Standard  Parallel  North,  through  R.  103 
W.,  the  east  and  west  boundaries  and 
the  subdivisional  lines,  T.  20  N..  R.  103 
W..  Sixth  Principal  Meridian,  Wyoming. 
Group  No  439,  ws  accepted  June  22. 
1988. 

T.  42  N.,  R.  108  W. 


The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Thirteenth 
Auxiliary  Meridian  West,  through  T.  42 
N..  between  Rs.  108  and  109  W.,  a 
portion  of  the  subdivisional  lines  and 
the  subdivision  of  certain  sections.  T.  42 
N..  R.  108  W.,  Sixth  Principal  Meridian. 
Wyoming,  Group  No.  447,  was  accepted 
June  22. 1988. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

T.  36  N..  R.  75  W.  . 

The  plat  showing  a  subdivision  of 
certain  sections,  T  36  N..  R.  75  W..  Sixth 
Principal  Meridian,  Wyoming,  was 
accepted  June  22. 1988. 

T.  37  N.,  R.  75  W. 

The. plat  showing  a  subdivision  of 
certain  sections,  T.  37  N..  R.  75  W..  Sixth 
Principal  Meridian,  Wyoming,  was 
accepted  June  22, 1988. 

These  supplemental  plats  were 
prepared  to  meet  certain  administrative 
needs  of  this  Bureau. 
ADDRESS:  All  inquiries  concerning  these 
lands  should  be  sent  to  the  Wyoming 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  1826.  2515 
Warren  Avenue,  Cheyenne.  Wyoming 
82003. 

Dated:  July  6, 1988. 
Richard  L.  Oakes. 

Chief.  Branch  of  Cadastral  Survey. 

|FR  Doc.  88-15775  Filed  7-13-88:  8:45  ani| 

BILUNO  COOE  4310-22-M 


(CA-940-08-4220-10;  CA  17454] 

Proposed  Wittidrawal  and  Opportunity 
for  Public  Meeting;  California 

July  6.  1988. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw  15 
acres  of  public  land  in  I^ke  County,  to 
protect  the  ground  campground  at 
Indian  Valley  Reservoir.  This  notice 
closes  the  land  for  up  to  2  years  from 
surface  entry  and  mining.  The  land  will 
remain  open  to  mineral  leasing. 
DATE:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
October  12. 1988. 
ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  California 
State  Director.  BLM.  2800  Cottage  Way. 
Sacramento.  California  95825. 
FOR  FURTHER  INFORMATION  CONTACT 
Viola  Andrade,  BLM  California  State 
Office,  (916)  978-4815. 


SUPPLEMENTARY  INFORMATION:  On  June 
24. 1988,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  public 
land  from  settlement,  sale,  location,  or 
entry  under  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights: 

Mount  Diablo  Meridian 

T.  14  N.,  R.  6  W., 
Sec.  5,  SV2NEV«SWV4NEy4  and  SEViSWMi 
NEy4. 

The  area  described  contains  IS  acres  in 
Lake  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  group 
campground  at  Indian  Valley  Reservoir. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  or  discretionary  land-use 
authorizations  of  a  temporary  nature. 

Nancy ).  Alex, 

Chief.  Land  Section.  Branch  of  Adjudication 
and  Records. 

[FR  Doc.  88-15776  Filed  7-13-88:  8:45  am| 
BILLING  COM  4310-40-M 


(NM-940-0S-4220-11;  NM  NM  016634,  NM 
NM  0559461.  NM  NM  0556981] 

Proposed  Continuation  of 
Withdrawals;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes 
that  all  of  portions  of  three  separate 
land  withdrawals  continue  for  an 
additional  20  years.  The  lands  would 
remain  closed  to  mining,  but  have  been 
and  will  remain  open  to  mineral  leasing. 
DATE:  Comments  should  be  received  by 
October  12, 1988. 

ADDRESS:  Comments  should  be  sent  to: 
BLM.  New  Mexico  State  Director,  P.O. 
Box  1449,  Santa  Fe.  NM  87504-1449. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Hougland.  BLM.  New  Mexico 
State  Office.  505-988-6554. 

The  Forest  Service  proposes  that  all 
or  portions  of  the  existing  land 
withdrawals  made  by  Public  Land  Order 
Nos.  1074.  4078.  and  4643  be  continued 
for  a  period  of  20  years  pursuant  to 
section  204  of  the  Federal  L.and  Policy 
and  Management  Act  of  1976, 90  Stat. 
2751,  43  U.S.C.  1714.  The  land  is 
described  as  follows: 

New  Mexico  Principal  Meridian 

Lincoln  National  Forest 

1.  NM  NM  016634— Public  Land  Order  No. 
1074 

Dark  Canyon  Lookout 

T.  25  S.,  R.  22  E.  (unsurveyed). 
Sec.  31,  S%NE'/4SWy4,  N%SEy4SWy4. 

Sitting  Bull  Falls  Recreation  Area  (formerly 
Sitting  Bull  Falls  Campground) 

T.  24  S..  R.  22  E., 
Sec.3.NWy4SW%: 
Sec.4,NEy4SEy4. 

2.  NM  NM  0559461^Pubtic  Land  Order  No. 
4078 

Black  Cove 

T.  25  S..  R.  22  E.  (unsurveyed). 
Sec.  28,  SWViNWW,  and  NW'ASWy*; 
Sec.  29.  SEy4NEy4  and  NEy4SEV^. 

Hidden  Cave 

T.  25  S..  R.  22  E.  f  unsurveyed). 
Sec.29.SWy4. 

Hell  Below  and  McCollaum  Caves 

T.  25  S..  R.  22  E.  (unsurveyed). 
Sec.28,  SWy4SWy4: 
Sec.  29.  SEy4SEy4; 
Sec.  32.  E'/^NEyi; 
Sec33.WV<»NWy4. 

Cotton  wood  Ca  ve 

T.  25  S..  R.  22  E.  (unsurveyed). 
Sec.  31.  SWy4NEy4.  SEy4NWy4,  NViNEy4 
SWVt,  S%SEV(iSW%.  and  WViSEV*. 
T.26S..  R.22E.. 


Sec.  6.  NWy4NEy4  and  NEy4NWy4. 
Little  Sentinel  Sentinel,  and  Hermit  Caves 

T.  26  S..  R.  22  E.. 

Sec.  8.  SEy4NEy4  and  NEy4SEy4; 
Sec.  9.  SWy4NWy4  and  NWy4SWy4. 

Lonesome  Cave 

T.  26  S..  R.  22  E.. 
Sec.  18.  lots  1.  2.  and  EVzNWIVt. 

3.  NM  NM  0556981— Public  Land  Order  No. 
4643 

Guadalupe.  Administrative  Site 

T.  26  S.,  R.  22  E., 

Sec.  22,  SEy4NWy4  and  N^4N'/<!SWV4. 

The  areas  described  aggregate  1,359.37 
acres  in  Eddy  County. 

The  withdrawals  are  essential  for 
protection  of  substantial  capital 
improvements  on  these  sites.  The  Forest 
Service  requests  no  changes  in  the 
purpose  or  segregative  effect  of  the 
withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
so,  for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  final  determination 
is  made. 
Monte  G.  Jordan, 
State  Director.  Associate. 

Dated:  |uly  6. 1988. 

[FR  Doc.  88-15777  Filed  7-13-88;  8:45  am] 

BIUJN6  CODE  4310-FB-M 

[ID-050-4360-10] 

Idaho  Emergency  Closure  of  Public 
Lands,  Designation  Order  10-050- 
88-03 

AGENCY:  Bureau  of  Land  Managment, 

Interior. 

ACTION:  Notice  of  emergency  closure  of 

public  lands.      

summary:  Notice  is  hereby  given  that 
effective  immediately  the  following 
public  land  in  the  Shale  Butte 
Wilderness  Study  Area  (WSA)  are 


closed  to  all  vehicle  access;  T.  5  S..  R.  22 
E.;  all  lands  within  the  WSA  in  the  SVz 
of  Section  15;  all  lands  within  the  WSA 
in  the  WVz  of  Section  21;  and  the  W'.-fe  of 
Section  28.  The  approximately  665  acres 
affected  by  the  closure  are  in  the 
Shoshone  District  Monument  Resource 
Area. 

The  purpose  of  this  closure  is  to 
prevent  all  vehicle  use  on  two  vehicle 
routes  in  the  northern  part  of  the  WSA 
that  were  subject  to  unauthorized 
blading.  The  impacts  of  the 
unauthorized  blading  are  being 
rehabilitated  in  accordance  with  the 
provisions  of  the  Interim  Management 
Policy  and  Guidelines  for  Lands  Under 
Wilderness  Review  (BLM  Handbook 
8550-1). 

The  authority  for  this  closure  is  43 
CFR  8341.2.  The  closure  will  remain  in 
effect  until  reclamation  has  been 
achieved  on  two  vehicle  routes  legally 
described  in  the  above  paragraph. 
address:  For  further  information  about 
this  emergency  closure,  contact  either  of 
the  following  Bureau  of  Land 
Management  officials. 

District  Manager,  Shoshone  District 

Office.  P.O.  Box  2-B.  Shoshone.  Idaho 

83352.  208-886-2206. 
Area  Manager,  Monument  Resource 

Area,  P.O.  Box  2-B,  Shoshone,  Idaho 

83352,  208-886-2206. 
K.  Lynn  Bennett, 
District  Manager. 
(FR  Doc.  88-15841  Filed  7-13-88;  8:45  am) 

BILLING  COOC  431ft-GG-« 


Competitive  Oil  and  Gas  Lease  Sale; 
Alaska 

action:  Notice  of  sale. 

summary:  The  purpose  of  this  notice  is 
to  announce  that  a  Competitive  Oil  and 
Gas  Lease  Sale  No.  883  will  be  held  on 
September  1, 1988.  The  lands  are  offered 
for  sale  under  43  CFR  Part  3120. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Kletka,  907-271-3791.  Bureau  of 
Land  Management.  701  C  Street,  Box  13, 
Anchorage,  AK  99513. 
SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that  at  9  a.m.  on  September 
1, 1988,  certain  lands  in  the  State  of 
Alaska  containing  approximately  1 
million  acres  will  be  offered  by  oral  bid 
to  the  highest  responsible  qualified 
bidders  in  a  competitive  oil  and  gas 
lease  sale. 

A  detailed  list  of  the  parcels  offered, 
the  terms  and  conditions  of  the  lease 
offering  and  how  and  where  to  bid  may 
be  obtained  from  the  BLM,  Public 
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Services  Section,  at  the  address  shown 

above. 

July  a  1988. 

|ohn  Santora, 

Deputy  State  Director  for  Mineral  Resources. 

|FR  Doc.  88-15768  Filed  7-l»-88;  8:45  am| 

BILUNG  CODE  431IKiA-«l 

[MT-930-0«-4212-12;  M741791 

Cancellation  Of  Realty  Action; 
Proposed  Lease  of  Public  Lands  in 
Jefferson  County,  MT 

AOENCV:  Bureau  of  Land  Management. 
Butte  District  Ofrice;  Interior. 
action:  Cancellation  of  realty  action; 
proposed  lease  of  public  lands  in 
Jefferson  County,  Montana. 

The  Notice  of  Realty  Action — 
Proposed  lease  of  public  lands  in 
lefferson  County,  Montana,  published  in 
the  Federal  Register,  Vol.  53,  No.  14, 
page  1857,  on  January  22. 1988,  is  hereby 
cancelled  in  its  entirety. 

The  public  lands  were  being 
considered  for  a  commercial  lease  for  a 
radon  health  mine.  Comments  from  the 
Notice  of  Realty  Action  were  received 
from  the  Montana  Department  of  Health 
and  Environmental  Sciences  and  from 
the  BLM  Director's  Office.  Serious 
concerns  over  public  safety  and  liabihty 
associated  with  exposure  to  radon  gas 
were  identified.  Therefore,  it  was 
determined  that  the  proposed  lease  was 
not  a  suitable  use  of  the  subject  public 
lands. 

Dated:  July  6. 1968. 
Gary  L  Gerth. 

Acting  District  Manager. 

(FR  Doc.  88-15642  Filed  7-13-88:  8:45  am| 

BtLUNG  COOC  4310-IMI-M 

[NM-940-0S-41 11-13;  OK  NM  52641] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Liand  Management, 

Interior. 

action:  Notice. 

summary:  Under  the  provisions  of  43 
CPU  3108.2-3,  Mewboume  Oil  Company 
petitioned  for  reinstatement  of  oil  and 
gas  lease  OK  NM  52641  covering  the 
following  described  lands  located  in 
Ellis  County,  Oklahoma: 

T.  IB  N..  R.  25  W.,  I.M. 

Sec.  31:  SWV«NEy4.  SEV4SWV4. 
Containing  80.00  acres. 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payments  of 
rental  was  due  to  inadvertence. 


No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of  $500 
has  been  paid.  Future  rentals  shall  be  at 
the  rate  of  $10  per  acre  per  year  and 
royalties  shall  be  at  the  rate  of  16% 
percent,  computed  on  a  sliding  scale 
four  percentage  points  greater  than  the 
competitive  royalty  schedule  attached  to 
the  leasee.  Reimbursement  for  cost  of 
the  publication  of  this  notice  shall  be 
paid  by  the  lessee. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination. 
June  1. 1987. 
Martha  A.  Rivera, 
Chief.  Adjudication  Section. 

Dated:  July  6. 1986. 
|FR  Doc.  88-15891  Filed  7-13-68:  8:45  am) 

MLUNQ  COOC  4310-fB-«i 


(NM-940-084520-1] 

New  Mexico;  Filing  of  Plat  of  Survey 

July  5. 1968. 

The  plats  of  surveys  described  below 
were  officially  filed  in  the  New  Mexico 
State  Office.  Bureau  of  Land 
Management,  Sante  Fe,  New  Mexico, 
effective  at  10:00  a.m.  on  the  dates 
shown. 

The  survey  representing  the 
dependent  resurvey  of  a  portion  of  the 
north  boundary,  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  2,  3,  9  and  10,  Township  17 
South,  Range  25  East.  New  Mexico 
Principal  Meridian,  New  Mexico, 
executed  under  Group  861,  filed  July  5. 
1988. 

This  survey  was  requested  by  the 
District  Manager,  Roswell  District 
Office.  Roswell.  New  Mexico. 

The  supplemental  plat  of  a  portion  of 
section  28,  was  prepared  to  amend  the 
erroneous  acreage  of  0.02  to  0.01  acres 
for  lot  98,  section  28,  Township  23  North. 
Range  10  East,  New  Mexico  Principal 
Meridian,  New  Mexico,  filed  July  5. 1988. 

This  plat  was  requested  by  BLM 
Records. 

The  survey  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  adjusted 
record  meanders  of  the  right  bank  of  the 
Deep  Fork  River  in  section  14,  the 
reestablishment  of  the  1892  left  bank  of 
the  Deep  Fork  River  in  section  14,  the 
survey  of  partition  lines  in  section  14, 
and  the  survey  of  the  1892  medial  line  of 
the  avulsad  portion  of  the  Deep  Fork 
River  in  section  14,  Township  14  North. 
Range  2  East,  Indian  Meridian, 
Oklahoma,  executed  under  Group  52, 
filed  July  5, 1966. 


These  surveys  were  requested  by  the 
BLM  Area  Manager,  ORAH,  Tulsa 
District.  Oklahoma. 

These  plats  will  be  in  the  open  files  of 
the  New  Mexico  State  Office.  Bureau  of 
Land  Management,  P.O.  Box  1449.  Santa 
Fe,  New  Mexico  87504.  Copies  of  the 
plats  may  be  obtained  from  the  office 
upon  payment  of  $2.50  per  sheet. 
John  P.  Bennett, 

Chief,  Branch  of  Cadastral  Survey. 
(FR  Doc.  88-15760  Filed  7-13-88:  8:45  am| 
BILUNG  COOC  4310-FB-M 


Fish  and  Wildlife  Service 

Information  Collection  Sut»mitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  OMB  Interior  Desk  Officer, 
Washington,  DC  20503.  telephone  202- 
395-7340. 

Title:  Woodcock  Wing  Collection 
Envelope. 

OMB  Approval  Number:  1018-0009. 

Abstract:  The  woodcock  wing 
collection  provides  data  on  annual 
recruitment  to  the  woodcock 
populations,  distribution  and  chronology 
of  the  woodcock  harvest,  and  success  of 
woodcock  hunters.  This  information  is 
used  primarily  by  the  Service,  to 
develop  annual  hunting  regulations. 
State  conservation  agencies,  university 
associates  and  other  interested  parties 
use  such  data  for  various  research  and 
management  projects. 

Service  Form  Number  3-156a. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals  and  households  (woodcock 
hunters). 

Estimated  Completion  Time:  4 
minutes  per  response. 

Annual  Responses:  2.000  respondents 
(each  respondent  averages  5  responses 
annually). 

Annual  Burden  Hours:  670. 

Service  Clearance  Officer  James  E. 
Pinkerton.  202-€53-750a  Room  859 


Riddell  Building.  U.S.  Fish  and  Wildlife 
Service,  Washington.  DC  20240. 

Dale:  |une  22. 1966. 
|ohn  G.  Rogers,  ]t^ 

Acting  Assistant  Director— Refuges  and 

Wildlife. 

|FR  Doc.  88-15759  Filed  7-13-88;  8:45  am) 

MIXING  CODE  4310-SS-M 

Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Cockrell  Oil  Corp. 

AOENCV:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Cockrell  Oil  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
6618,  Block  117.  East  Cameron  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Cameron,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  July  6, 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

addresses:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2874. 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
theCFR. 

Date:  July  7. 1988. 
).  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc.  88-15778  Filed  7-13-88;  8:45  am] 

BILUNG  CODE  4310-MR-M 


Development  Operations  Coordination 
Document;  Columbia  Gas 

agency:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Columbia  Gas  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  2549,  Block 
507.  West  Cameron  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Sabine  Pass,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  June  30, 1988. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (OfHce  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
'  Mr.  Mike  J.  Tolbert:  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 


Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2887. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1976.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Date:  July  1. 1986. 
|.  Rogers  Pearcy. 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  88-15779  Filed  7-13-88:  8:45  amj 

BILLING  CODE  4310-«M-« 


Devetopment  Operations  Coordkiatkxi 
Document;  Hall-Houston  Oil  Corp. 

agency:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Hall-Houston  Oil  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  5739  and  5742,  Blocks  22 
and  34,  respectively.  Chandeleur  Area, 
offshore  Louisiana  and  Mississippi. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Venice,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  July  6, 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  pubhc  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.;  Monday  through  Friday).  A 
oepy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
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the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
L.ands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge.  Louisiana  70805. 
FOH  FURTHEII  INFOmaATION  CONTACT: 
Mr.  L.ar8  T.  Herbst;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2533. 

SUPPLEMKMTARY  INFOHMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCO  and 
that  it  i^  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Date:  July  7. 198& 

|.  Rogers  Peaicy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  8»-15780  Filed  7-1S-88:  8:45  am] 

BILUNO  COM  4*1IMfMI-M 

Development  Operations  Coordination 
Document;  Walter  Oil  and  Gas  Corp. 

agency:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Walter  Oil  and  Gas  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  9428  and  5350,  Blocks  574 
and  584.  respectively.  West  Cameron 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 


be  conducted  from  an  existing  onshore 
base  located  at  Cameron.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  30. 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

ADDRESSCS:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge.  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 


Dale:  luly  1. 1988. 

|.  Rogers  Paarcy. 

Regional  Director.  Culf  of  Mexico  OCS 
Region. 

|FR  Doc.  8ft-15781  Filed  7-13-88;  8.45  aiTi| 

BIUJNG  COOE  4)«0-01-ll 

INTERSTATE  COMMERCE 
COMMISSION 

(Section  5a  Application  Ho.  101 

Waterways  Fratght  Bureau,  Agreement 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  institution  of  show- 
cause  proceeding. 

summary:  The  Conunission  has  made 
preliminary  findings  relating  to  the 
application  of  Waterways  Freight 
Bureau  (WFB)  for  approval  of  its 
collective  ratemaking  agreement  and 
directed  WFB  to  show  cause:  (1)  Why  it 
and  its  member  carriers  should  not  be 
directed  to  cease  and  desist  from 
engaging  in  certain  collective 
ratemaking  activity:  and  (2)  why  any 
claimed  antitrust  immunity  should  not 
be  revoked.  The  action  is  taken  to 
update  the  record  in  this  proceeding  and 
resolve  whether  WFB  has  ceased 
operations. 

DATES:  WFB's  response  to  the  show- 
cause  order  is  due  by  August  15. 1968. 
Comments  from  other  parties  are  due  by 
September  IZ  1988.  WFB's  rebuttal  is 
due  by  October  3. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

A.  Kloze.  (202)  275-7935 

or 
Richard  B.  Felder.  (202)  275-7691 
(TDD  for  hearing  impaired:  (202)  275- 
1721] 

SUPPI^MENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commisison's  decision.  Copies  are 
available  from  the  Office  of  the 
Secretary.  Room  2215.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  or  call  (202)  275- 
7428.  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
Services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts.  Inc..  in  Room 
2229  at  Commission  headquarters). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  U.S.C.  11701. 10606.  and 
10321.) 
Decided:  July  S.  1968. 
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By  the  Commission  Chairman  Gradison, 
Vice  Chairman  Andre.  Commissioners 
Slerrett.  Simmons,  and  Lamboley. 
Noretta  R.  McGea 
Secretary. 
\¥R  Doc.  88-15656  Filed  7-13-88;  8:45  am] 

BILLING  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  tt)e  Clean  Water  Act;  Wellsville,  OH 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  |une  30, 1988,  a  proposed 
consent  decree  in  United  States  v.  City 
of  Wellsville,  Civil  Action  No.  C87- 
1077Y.  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio.  The  proposed  consent 
decree  resolves  a  judicial  enforcement 
action  brought  by  the  United  States 
against  the  City  of  Wellsville  for 
violations  of  the  Clean  Water  Act. 

The  proposed  consent  decree  requires 
the  City  of  Wellsville  to  attain  and, 
thereafter,  maintian  compliance  with 
section  301(a)  of  the  Clean  Water  Act, 
33  U.S.C.  1311(a),  and  comply  with  its 
NPDES  permit.  To  ensure  compliance 
with  the  final  effluent  limits,  the 
proposed  consent  decree  requires 
Wellville  to  make  improvements  at  the 
pump  station,  treatment  plant  and  sewer 
system.  The  proposed  consent  decree 
also  requires  Wellsville  to  take  specific 
measures  to  ensure  that  the  treatment 
plant  is  properly  operated  and 
maintained.  Finally,  the  consent  decree 
requires  Wellsville  to  pay  a  civil  penalty 
of  $5,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resource  Division,  United 
States  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  City  of  Wellsville, 
D.J.  Ref.  90-5-1-1-2801. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1404  East  Ninth  SU-eet. 
Cleveland,  Ohio  and  at  the  office  of 
Regional  Counsel.  Environmental 
Protection  Agency.  230  South  Dearborn 
Street.  Chicago.  Illinois. 

Copies  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1517,  Ninth  and 


Pennsylvania  Avenue.  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.00  (10  cents  per  page 
reproduction  costs)  payable  to  the 
Treasurer  of  the  United  States. 
Rogef ).  MarzuUa. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  88-15782  Filed  7-13-88;  8:45  am] 

BHXmO  CODE  4410-01-M 


Antitrust  Division 

Pursuant  to  ttie  National  Cooperative 
Researcti  Act  of  1984— International 
Diatomite  Producers  Association 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  etseq.  ("the  Act"), 
International  Diatomite  Producers ' 
Association  ("IDPA")  has  filed  a  Written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  IDPA  and  (2)  the  nature 
and  objectives  of  IDPA.  The  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  IDPA.  and  its  general 
areas  of  planned  activities,  are  given 
below. 

IDPA  is  a  joint  research  and 
development  venture  corporation, 
consisting  of  the  following  members: 
Ceca  S.A..  Eagle-Picher  Minerals.  Inc., 
Grefco.  Inc.,  Manville  Corporation, 
Manville  de  France  S.A./Manville 
Europe  Corporation,  Witco  Corporation. 

Membership  in  IDPA  is  open  to  all 
producers  of  diatomaceous  earth,  by 
invitation  after  affirmative  vote  of  the 
board  of  directors  and  the  members  of 
IDPA,  and  the  parties  intend  to  file 
additional  written  notification  disclosing 
all  changes  in  membership  of  this 
project. 

The  principal  objective  of  IDPA  is  to 
provide  a  forum  for  the  collection, 
exchange  and  analysis  of  information 
relating  to  health,  safety  and 
environmental  issues  involving 


diatomaceous  earth,  to  disseminate  such 
information,  and  to  stimulate 
cooperative  research  and  development 
regarding  diatomaceous  earth. 
Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  88-15878  Filed  7-13-68:  8:45  am) 
BIUJNG  COOE  4410-01-W 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Request  for  Applications  To  Conduct  a 
Self-Employment  Demonstration 
Project  for  Structurally  Unemployed 
Worlcers;  Extension  of  Period  for  Filing 
Applications 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Extension  of  application  period. 

SUMMARY:  The  Omnibus  Budget 
Reconciliation  Act  of  1987  includes 
section  9152,  "Demonstration  Program  to 
Provide  Self-Employment  Allowances 
for  Eligible  Individuals,"  which  requires 
the  Secretary  of  Labor  to  carry  out  a 
self-employment  demonstration  project 
select  and  enter  into  agreements  with 
three  States  that  will  operate  the 
demonstration,  analyze  the  benefits  and 
costs  of  the  demonstration,  and  submit 
reports  to  Congress  two  and  four  years 
after  enactment.  The  Department  of 
Labor  (DOL)  published  a  Federal 
Register  notice  on  March  1, 1988  for  the 
purpose  of  requesting  applications  from 
States  that  would  like  to  conduct  a  self- 
employment  demonstration  project 
under  the  Act  pursuant  to  an  agreement 
with  the  Department  of  Labor.  The 
application  period  under  the  March  1 
notice  expired  on  May  2, 1988.  The 
purpose  of  this  notice  is  to  extend  the 
period  for  submitting  applications  for 
the  self-employment  demonstration 
project. 

DATE:  State  applications  to  conduct  a 
self-employment  demonstration  project 
under  section  9152  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987  must 
be  received  by  close  of  business  on 
August  15, 1988. 

ADDRESS:  Send  applications  to  the 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration.  Room  S-4231.  200 
Constitution  Avenue  NW..  Washington. 
DC  2C210. 
FOR  FURTHER  INFORMATION  CONTACT 

Mary  Ann  Wyrsch.  Director. 
Unemployment  Insurance  Service. 
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Employment  and  Training 
Administration,  Room  S-4231,  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210.  Telephone:  202-535-0600. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  on  the  Three- 
State  Self-Employment  Demonstration 
Project  authorized  by  the  Omnibus 
Budget  Reconciliation  Act  of  1987  and 
the  procedures  that  States  should  use 
for  submitting  applications  to  DOL  to 
conduct  a  demonstration  project,  please 
refer  to  the  Federal  Register  notice 
dated  March  1, 1988,  53  FR  6508.  Final 
selection  of  States  for  the  demonstration 
project  is  scheduled  for  August  1988. 

Signed  at  Washington.  DC,  on  luly  7. 1988. 
Roberts  R.  )oo«s. 

Acting  Assistant  Secretary  of  Labor. 
|FR  Doc.  88-15745  Filed  7-13-88:  8:45  am) 
BHXmOCOOC  4S1&-30-M 


Mine  Safety  and  Healtti  Administration 
IDockat  No.  M-SS-113-C] 

Consolidation  Coal  Co.;  Petition  for 
ModificaMon  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1105  (housing 
of  underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps)  to  its  Loveridge  No. 
22  Mine  (I.D.  No.  46-01433)  located  in 
Marion  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c]  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
direcUy  into  the  return. 

2.  Petitioner  states  that  the  pump  is 
located  along  an  older  hauiageway  that 
is  congested  with  major  falls  and  severe 
water  problems.  The  hauiageway  is 
ventilated  with  intake  air  and  there  are 
no  effective  return  airways  in  the 
immediate  vicinity. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  The  electric  equipment  would  be 
housed  in  a  fireproof  structure,  equipped 
with  automatically  closing  fire  doors 
activated  by  thermal  devices  with  an 
activation  temperature  not  greater  than 
165  degrees  Fahrenheit.  Such  fire  doors 
would  be  designed  to  enclose  all 
associated  electric  components  in  a 


reasonably  airtight  enclosure  in  case  of 
a  fire  or  excessive  temperature: 

(b)  A  signal,  activated  by  the  heat 
sensors,  would  be  located  so  that  it  can 
be  seen  or  heard  by  a  responsible 
person: 

(c)  The  electric  equipment  would  be 
protected  with  thermal  devices,  or 
equivalent  designed  and  installed  to 
interrupt  all  power  circuits  supplying 
electric  equipment  within  the  fireproof 
structure; 

(d)  A  suitable  automatic  fire 
suppression  system  would  be  installed 
and  maintained  in  the  fireproof 
structure; 

(e)  Flammable  or  combustible 
material  would  not  be  stored  or  be 
allowed  to  accumulate  in  the  fireproof 
structure: 

(f)  Firefighting  equipment  would  be 
provided  on  the  outside  of  the  fireproof 
structure  on  the  intake  side; 

(g)  The  electric  equipment  would  be 
examined,  tested,  and  maintained  by  a 
qualified  person.  These  examinations 
and  tests  would  include  the  electric 
equipment  the  automatically  closing  fire 
doors,  the  signalling  system,  and  the 
automatic  fire  suppression  system; 

(h)  The  area  enclosing  the  structure 
would  be  examined  daily  for  hazardous 
conditions.  A  record  of  the  examinations 
would  be  kept  in  a  book  on  the  surface; 
and 

(i)  Grounded-phase  devices  protecting 
three-phase  circuits  would  be  adjusted 
to  remove  incoming  power  at  not  more 
than  40  percent  of  the  available  ground 
fault  current 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  527.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  15. 1968.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  SUvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances 

Date:  |uly  7, 198& 

|KR  Doc.  88-15741  Filed  7-13-88:  8:45  Hm] 
WUJNQ  COOC  4S10-43-M 


(Docket  Na  M-8S-109-C1 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company.  Consol 
Plaza,  I^ttsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.326  (aircourses 
and  belt  haulage  entries)  to  its  Amonate 
No.  31  Mine  (I.D.  No.  46-04421]  located 
in  McDowell  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  entries  used  is  intake 
and  return  aircourses  be  separated  from 
belt  haulage  entries  and  that  belt 
haulage  entries  not  be  used  to  ventilate 
active  working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  air  in  the  belt  entry  to 
ventilate  active  working  places  as 
follows: 

(a)  The  belt  conveyor  entry  would  be 
examined  at  least  once  during  each  coal 
producing  shift  while  persons  are 
working.  Examinations  would  be 
conducted  at  intervals  that  would 
provide  the  most  effective  examinations 
of  the  entry; 

(b)  The  requirement  for  "Fire 
Protection"  would  be  strictly  followed 
as  it  pertains  to  water  lines,  fire  hoses, 
fire  suppression  systems,  warning 
devices,  and  flame-resistant  belting: 

(c)  An  early  warning  Hre  detection 
system  would  be  installed.  A  low-level 
carbon  monoxide  system  would  be 
installed  in  all  belt  entiries  utilized  as 
intake  aircourses.  and  at  each  belt  drive 
and  tailpiece.  The  low-level  CO  system 
would  be  capable  of  giving  warning  of  a 
fire  for  four  hours  should  the  power  fail; 
a  visual  alert  signal  would  be  activated 
when  the  CO  level  is  10  ppm  above  the 
ambient  level  and  an  audible  signal 
would  sound  at  15  ppm  above  the 
established  ambient  level  for  the  mine. 
All  persons  would  be  withdrawn  to  a 
safe  area  at  10  ppm  and  evacuated  at  15 
ppm.  The  CO  monitoring  system  would 
intiate  the  fire  alarm  signals  at  a  central 
location  on  the  surface  where  a 
responsible  person  is  always  on  duty 
when  miners  are  underground.  This 
person  would  have  two-way 
communication  with  all  working 
sections;  and  would  notify  all  working 
sections  and  other  personnel  who  may 
be  endangered,  when  the  established 
alert  and  alarm  levels  are  reached.  The 
CO  monitoring  system  would  be  capable 
of  identifying  any  activated  sensor  and 
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monitoring  electrical  continuity  and 
detecting  electrical  malfunctions; 

(d)  The  CO  monitoring  system  would 
be  examined  visually  at  least  once  each 
shift  when  belts  are  in  operation  and 
tested  for  functional  operation  weekly  to 
ensure  the  monitoring  system  is 
functioning  properly.  The  monitoring 
system  would  be  calibrated  with  known 
concentrations  of  CO  and  air  mixtures 
monthly; 

(e)  If  at  any  time  the  CO  monitoring 
system  has  been  deenergized  for 
reasons  such  as  routine  maintenance  or 
failure  of  a  sensor  unit,  the  belt 
conveyor  may  continue  to  operate 
provided  the  affected  portion  of  the  belt 
conveyor  entry  would  be  continuously 
patrolled  and  monitored  for  CO  by  a 
qualified  person  using  hand-held  CO 
detection  devices: 

(f)  The  details  for  the  fire  detection 
system  including,  but  not  limited  to.  type 
of  monitor,  sensor  location,  alarm 
system,  maintenance  and  calibration 
schedule  would  be  included  as  a  part  of 
the  Ventilation  System  and  Methane 
and  Dust  Control  Plan; 

(g)  The  concentration  of  respirable 
dust  would  be  determined  by 
establishing  a  designated  area  in  the 
mine's  Ventilation  Plan,  with  specific 
sampling  locations  that  is  always  within 
200  feet  outby  the  working  face  of  the 
section  in  the  intake  airways;  and 

(h)  The  permanent  stoppings 
separating  the  conveyor  belt  entiries 
from  the  intake  escapeways  would  be 
specifically  approved  in  the  Ventilation 
System  and  Methane  and  Dust  Control 
Plan  for  the  mine. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  use  of  belt  air  provides  a 
safer,  more  effective  system  to  ventilate 
the  working  sections: 

(b)  The  use  of  belt  air  at  the  face 
would  provide  two  additional  safety 
factors  for  early  detection  of  hot  spots 
or  small  fires  on  the  belt  lines.  They  are: 
The  human  sense  of  smell  and  the  highly 
sensitive  CO  monitoring  system  which  is 
superior  to  the  present  heat  detection 
system;  and 

(c)  The  use  of  belt  air  aids  in 
controlling  respirable  dust  and  in 
dissipating  methane  which  is  liberated 
when  mining  virgin  coal. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 


Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  15. 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Patricia  W.  SUvey. 

Director.  Office'ofStandarads.  Regulations 
and  Variances. 
Date:  |uly  7  1988. 

[FR  Doa  88-15742  Filed  7-13-88;  8:45  am] 

BILUNO  CODE  4S10-4Mi 


(Docket  No.  M-88-105-C1 

Jet  Coal  Co.  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Jet  Coal  Company.  Inc..  Box  276, 
Virgie.  Kentucky  41572  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies]  to  its 
Maverick  Mine  (I.D.  No.  15-07453) 
located  in  Pike  County.  Kentucky,  the 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment 

2.  The  mine  is  in  the  No.  2  Elkhom 
seam  and  ranges  from  40  to  50  inches  in 
height.  The  coal  seam  has  consistent 
ascending  and  descending  grades 
creating  dips  in  the  coal  beds.  The  top  is 
uneven  and  contains  numerous  brows. 

3.  Petitioner  states  that  due  to  the  dips 
and  brows  in  the  top.  installation  of 
canopies  on  the  mine's  electric  face 
equipment  would  create  a  hazard  to  the 
equipment  operator,  because  the 
canopies  could  strike  and  possibly 
destroy  roof  support.  Also,  the  canopies 
would  limit  the  equipment  operator's 
visibility  and  seating  position  increasing 
the  chances  of  an  accident. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comment*  iuu»t  be  postmarked  or 
received  in  that  o^ce  on  or  before 
August  15. 1988.  Copies  of  the  petition 


are  available  for  inspection  at  that 
address. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
Date:  July  7. 1988. 

|FR  Doc.  88-15743  Filed  7-13-88;  8:45  am| 
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(Docket  No.  M-8a-103-Cl 

Spuriock  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Spuriock  Mining  Company.  30  Hill 
Drive.  Prestonsburg,  Kentucky  41653  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1710  (cabs  and  canopies)  to 
its  Mine  No.  1  (I.D.  No.  15-08540]  located 
in  Floyd  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  in  the  Fireclay  Coal 
Seam,  and  ranges  from  35  to  54  inches  in 
height. 

3.  Petitioner  states  that  operating  the 
mine's  electric  face  equipment  with 
canopies  is  detrimental  to  their  roof 
control  plan,  as  they  hit  previously 
installed  permanent  roof  supports. 

4.  Petitioner  further  states  that  when 
canopies  are  lowered  on  the  mine's 
electric  face  equipment  to  a  height 
which  allows  clearance  throughout  the 
mine,  the  canopies  limit  the  equipment 
operator's  vision. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  15, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
Patricia  W.  SUvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

Date:  ]uly  6. 1988. 
|FR  Doc  88-15744  Filed  7-13-88:  8:45  amj 
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Occupational  Safety  and  Healtli 
Administration 

Maryland  State  Standards;  Approval 

1.  Background.  Part  1953  of  Title  29. 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Fiealth  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator]  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary).  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  July  5, 1973,  notice  was  published  in 
the  Federal  Register  (38  FH  17834)  of  the 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  Subpart  O  to  Part  1952 
containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
Subpart  O  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letter  dated  March  15. 1988,  from 
Commissioner  Henry  Koellein,  Jr., 
Maryland  Department  of  Labor  and 
Industry,  to  Linda  R.  Anku,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to  29  CFR  1910.1028 
pertaining  to  amendments  to  the 
Benzene  Standard  as  published  in  the 
Federal  Register  of  September  11, 1987, 
(52  FR  34562).  This  standard  is 
contained  in  COMAR  09.12.31.  Maryland 
Occupational  Safety  and  Health 
Standard  was  promulgated  after  public 
hearing  on  January  26, 1988.  This 
standard  was  effective  on  March  21. 
1988. 

2.  Decision.  Having  reviewed  the 
State  submissions  in  comparison  with 
the  Federal  standards,  it  has  been 
determined  that  the  State  standard  is 
identical  to  the  Federal  standard  and 
accordingly  is  approved. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  3535  Market 
Street,  Suite  2100,  Philadelphia,  PA 
19104;  Office  of  the  Commissioner  of 
Labor  and  Industry,  501  St.  Paul  Place, 
Baltimore,  Maryland  21202;  and  the 
OSHA  Office  of  State  Programs,  Room 


N-3476,  Third  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

4.  Public  Participation.  Under  29  CFH 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Maryland  State  plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

a.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  July  14, 1988. 

(Sec.  la  Pub.  L  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Philadelphia.  Pennsylvania,  this 
12thday  of  May.  1988. 
Linda  R  Anku. 
Rffgional  .'{dministrator. 
[FR  Doc.  15748  Filed  7-13-88;  8:45  am] 
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Oregon  State  Standards;  Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupation-^l  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  28, 1972,  notice  was 
published  in  the  Federal  Register  (37  FR 
28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 


supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  submitted,  by  letter 
dated  March  25, 1988,  from  John  A. 
Pompei,  Administrator,  Accident 
Prevention  Division,  Department  of 
Insurance  and  Finance,  to  James  W. 
Lake,  Regional  Administrator,  standard 
amendments  comparable  to  29  CFR 
1926.550(b)(2),  Cranes  and  Derricks; 
1926.552(c)(15),  Personnel  Hoists:  and 
1926.803(e),  Underground  Transportation 
of  Explosives,  Standards  for 
Construction,  as  published  in  the 
Federal  Register  on  September  28, 1987 
(52  FR  36378).  These  standard 
amendments  were  adopted  effective  by 
the  State  on  February  29. 1988.  after  the 
Notice  of  Proposed  Amendment  of  Rules 
was  mailed,  on  December  24, 1987,  to 
those  on  the  Department  of  Insurance 
and  Finance  mailing  list  established 
pursuant  to  OAR  436-01-000  and  to 
those  on  the  Department's  distribution 
mailing  list  as  their  interest  appeared. 
No  written  comments  or  requests  for  a 
public  hearing  concerning  this  adoption 
were  received. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
relevant  Federal  standard  amendments, 
it  has  been  determined  that  the  State 
standard  amendments  are  at  least  as 
effective  as  the  comparable  Federal  Act. 
OSHA  has  also  determined  that  the 
difference  between  the  State  and 
Federal  standard  amendments  are 
substantially  identical.  OSHA  therefore 
approves  this  standard;  however,  the 
right  to  reconsider  this  approval  is 
reserved  should  substantial  objections 
be  submitted  to  the  Assistant  Secretary. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 
Room  6003,  Federal  Office  Building,  909 
First  Avenue,  Seattle.  Washington 
98174;  Accident  Prevention  Division, 
Department  of  Insurance  and  Finance. 
Room  204.  Labor  and  Industries 
Building,  Salem.  Oregon  97310;  and  the 
Office  of  State  Programs.  Room  N-3476, 
200  Constitution  Avenue  NW., 
Washington.  DC  20210. 

4.  Public  participation.  Under  29  CFR 
1953.2(c)  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 


Oregon  State  Plan  as  a  proposed  change 
and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  July  14, 1988. 

(Section  18,  Pub.  L.  91-596.  84  Stat.  IfiOB  [29 
U.S.C.  6671) 

Signed  at  Seattle.  Washington  this  20th  day 
of  May,  1988. 
lames  W.  Lake, 
Regional  Administrator. 
\V9.  Doc.  88-15748  Filed  7-ia-88;  8:45  am| 

BILUNG  CODE  4510-2»-M 


Oregon  State  Standards;  Approval 

1.  Background.  Part  1953  of  Title  29. 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  28, 1972,  notice  was 
published  in  the  Federal  Register  (37  FR 
28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  seiton  6  of 
the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  submitted  by  letter 
dated  March  25, 1988  from  John  A. 
Pompei,  Administrator,  Accident 
Prevention  Division,  Department  of 
Insurance  and  Finance,  to  James  W. 
Lake.  Regional  Adminstrator,  standards 
changes  comparable  to  the  Federal 
Construction  Standard  29  CFR 
1926.151(a)(1),  Fire  Prevention; 


1926.152(b)(4)(v),  Flammable  and 
Combustible  Liquids;  1926.351(d)(5).  Arc 
Welding  and  Cutting;  and  1926.803(j)(3). 
Compressed  Air  as  published  in  the 
Federal  Register  on  July  11. 1986  (51  FR 
25294).  These  standards  were  adopted 
effective  by  the  State  on  March  14, 1988 
after  the  Notice  of  Proposed 
Amendment  of  Rules  was  mailed,  on 
February  12, 1988,  to  those  on  the 
Department  of  Insurance  and  Finance 
mailing  list  established  pursuant  to  OAR 
436-01-000  and  to  those  on  the 
Department's  distribution  maiUng  list  as 
their  interest  appeared.  No  written 
comments  or  requests  for  a  public 
hearing  concerning  this  adoption  were 
received. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
relevant  Federal  standard  amendments, 
it  has  been  determined  that  the  State 
standard  amendments  are  at  least  as 
effective  as  the  comaprable  Federal 
standard  amendments,  as  required  by 
section  18(c)(2)  of  the  Act.  OSHA  has 
also  determined  that  the  differences 
between  the  State  and  Federal  standard 
amendments  are  minimal  and  that  the 
standard  amendments  are  thus 
substantially  identical.  OSHA  therefore 
approves  this  standard;  however,  the 
right  to  reconsider  this  approval  is 
reserved  should  substantial  objections 
be  submitted  to  the  Assistant  Secretary. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  working  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator.  Occupational 
Safety  and  Health  Administration, 
Room  6003.  Federal  Office  Building.  909  • 
First  Avenue.  Seattle,  Washington 
98174;  Department  of  Insurance  and 
Finance,  Labor  and  Industries  Building. 
Salem,  Oregon  97310;  and  the  Office  of 
State  Programs,  Room  N-3476.  200 
Constitution  Avenue  NW,  Washington, 
DC  20210. 

4.  Public  participation.  Under  29  CFR 
1953.2(c)  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Oregon  State  Plan  as  a  proposed  change 
and  making  the  Regional  Adminstrators 
approval  effective  upon  publication  for 
the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 


2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirement  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  July  14. 1988. 

ISection  18.  Piiti.  L  91-596.  84  Slat.  1608  (29 
U.S.C.  667|. 

Signed  at  Seattle,  Washington,  this  20th 
day  of  May.  1988. 
lames  W.  Lake. 
Regional  A  dministrator. 
|FR  Doc.  88-15747  Filed  7-13-88;  8:45  amj 

BILUNG  CODE  4Sia-26-M 


NATIONAL  SCIENCE  FOUNDATION 

Privacy  Act  of  1974;  New  Systems  of 
Records 

agency:  National  Science  Foundation. 
action:  Notice  of  new  systems  of 
records.  _^___ 

summary:  Pursuant  to  the  Privacy  Act 
of  1974  (5  U.S.C.  552a),  the  National 
Science  Foundation  (NSF)  is  providing 
notice  of  the  existence  of  two  new 
systems  of  records.  The  systems  are 
designated  NSF-50,  "Principal 
Investigator/Proposal  File  and 
Associated  Records,"  and  NSF-51, 
"Reviewer/Proposal  File  and 
Associated  Records."  Both  systems 
include  the  investigatory  records 
maintained  by  NSF  when  proposals  are 
submitted  to  the  agency  and  subsequent 
evaluations  of  the  applicants  and  their 
proposals  are  obtained. 

The  "Principal  Investigator/Proposal 
File  and  Associated  Records"  system 
will  contain  the  name  of  the  principal 
investigator,  the  proposal  and  its 
identifying  number,  supporting  data 
from  the  academic  institution  or  other 
applicant,  proposal  evaluations  from 
peer  reviewers,  a  review  record, 
financial  data,  and  other  related 
material.  The  "Reviewer/Proposal  File 
and  Associated  Records"  system  is  a 
subsystem  of  the  above-mentioned  file, 
and  will  contain  the  reviewer's  name, 
the  proposal  and  its  identifying  number, 
proposal  rating,  and  other  related 
material. 

In  the  Proposed  Rules  Section  of 
today's  Federal  Register,  NSF  also 
proposes  to  exempt  portions  of  NSF-50. 
"Principal  Investigator/Proposal  File 
and  Associated  Records"  from 
subsection  (d)  of  the  i*rivacy  Act 
pursuant  to  5  U.S.C.  552a{k)(5).  The 
exemption  is  needed  to  protect  the 
identity  of  peer  reviewers  who  provide 
confidential  evaluations  of  applicants 
and  their  proposals. 

In  accordance  with  Privacy  Act 
requirements,  NSF  has  prpvided  a  report 
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on  the  proposed  systems  to  the  Director 
of  OMB,  tlie  President  of  the  Senate,  and 
the  Speaker  of  the  House  of 
Representatives. 

EFFECTtvl  date:  Title  5  U.S.C.  552a(e) 
(4)  and  (11)  require  that  the  public  be 
provided  a  30-day  period  in  which  to 
comment  on  the  routine  uses  of  a  new 
system.  The  Office  of  Management  and 
Budget,  which  has  oversight 
responsibilities  under  the  Privacy  Act, 
requires  that  it  be  given  a  60-day  period 
in  which  to  review  a  proposed  system. 
Accordingly,  public  comments  must  be 
received  by  August  15, 1988.  These 
systems  shall  take  effect  without  further 
notice  on  September  12, 1988,  unless 
modified  by  a  subsequent  notice  to 
incorporate  comments  received  from  the 
public. 

ADDRESS:  Written  comments  should  be 
submitted  to  the  NSF  Privacy  Act 
Officer,  Division  of  Personnel  and 
Management,  National  Stience 
Foundation,  Rm.  208, 1800  G  Street, 
NW.,  Washington,  DC  20550.  All 
comments  will  be  available  for  public 
inspection  in  Rm.  208,  at  the  above 
address  between  the  hours  of  9:00  a.m. 
and  4:00  p.m. 

Dated:  |uly  6, 1988. 

Herman  G.  Fleming,  > 

NSF  Privacy  Act  Officer. 

NSF-SO 
SYSTEM  name: 

Principal  Investigator/Proposal  File 
and  Associated  Records. 

system  locatkmi: 

Decentralized.  There  are  numerous 
separate  files  maintained  by  individual 
NSF  offices  and  programs.  National 
Science  Foundation,  1800  G  Street,  NW., 
Washington,  DC  20550. 

CATEOOniES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Each  person  that  requests  support 
from  the  National  Science  Foundation, 
either  individually  or  through  an 
academic  institution. 

CATEOOMES  OF  RECOHDS  IN  THE  SYSTEM: 

The  name  of  the  principal 
investigator,  the  proposal  and  its 
identifying  number,  supporting  data 
from  the  academic  institution  or  other 
applicant,  proposal  evaluations  from 
peer  reviewers,  a  review  record, 
financial  data,  and  other  related 
material. 


AUTHonmr  ran  maintenancs  of  the 
system: 

44  U.S.C.  3101:  42  U.S.C.  1870. 

FURPOSE  OF  THE  SYSTEM: 

This  system  enables  program  offices 
to  maintain  appropriate  files  and 
investigatory  material  in  evaluating 
applications  for  grants  or  other  support 
NSF  employees  may  access  the  system 
to  make  decisions  regarding  which 
proposals  to  fund,  and  to  carry  out  any 
other  authorized  internal  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUNNNO  CATEGORIES  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

Disclosure  of  information  may  be 
made: 

1.  To  qualified  reviewers  for  their 
opinion  and  evaluation  of  applicants 
and  their  proposals  as  part  of  the 
application  review  process. 

2.  To  government  agencies  needing 
data  regarding  the  names  of  Principal 
Investigators  and  their  proposals  in 
order  to  coordinate  programs. 

foucies  and  practices  for  stortno, 
retrievino,  accessiwo,  retanhno,  and 
disfosino  of  records  in  the  system: 

storaoe: 

Various  portions  of  the  system  are 
maintained  on  computer  disks  or  in  hard 
copy  files,  depending  upon  the 
individual  program  ofHce. 

retrievasiuty: 

Information  can  be  accessed  from  the 
computer  data  base  by  addressing  any 
type  of  data  contained  in  the  data  base, 
including  individual  names.  An 
individual's  name  may  be  used  to 
manually  access  material  in 
alphabetized  hard  copy  files. 

SAFEOUARDS: 

All  records  containing  personal 
information  are  maintained  in  secured 
file  cabinets  or  are  accessed  by  unique 
passwords  and  log-on  procedures.  Only 
those  employees  with  a  need-to-know  in 
order  to  perform  their  duties  will  be  able 
to  access  the  information. 

RETENTION  AND  OISFOSAU 

File  is  cumulative  and  is  maintained 
indefinitely. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Division  Director  of  particular  office 
or  program  maintaining  such  records. 
National  Science  Foundation,  1800  G 
Street,  NW.,  Washington,  DC  20550. 

NOTIFICATMN  FROCEDURi: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 


procedures  set  forth  at  45  CFR  Part  613. 
RECORD  ACCESS  FROCEOURES: 

See  "Notification  Procedure"  above. 

CONTESTINO  RECORD  FROCEOURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEOORIES: 

Information  is  obtained  from  the 
principal  investigator,  academic 
institution  or  other  applicant,  and  peer 
reviewer. 

SYSTEMS  EXEMFTEO  FROM  CERTAM 
FROVmONS  OF  THE  ACT 

The  portions  of  this  system  consisting 
of  investigatory  material  which  would 
identify  persons  supplying  evaluations 
of  NSF  applicants  and  their  proposals 
have  been  exempted  pursuant  to  5 
U.S.C.  552a(k)(5). 

NSF-51 

SYSTEM  NAME: 

Reviewer/Proposal  File  and 
Associated  Records. 

SYSTEM  location: 

Decentralized.  There  are  numerous 
separate  files  maintained  by  individual 
NSF  offices  and  programs.  National 
Science  Foundation,  1800  G  Street,  NW., 
Washington,  DC  20550. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Reviewers  that  evaluate  NSF 
applicants  and  their  proposals,  either  by 
submitting  comments  through  the  mail 
or  serving  on  review  panels  or  site  visit 
teams. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  "Reviewer/Proposal  File  and 
Associated  Records"  system  is  a 
subsystem  of  the  "Principal 
Investigator/Proposal  File  and 
Associated  Records,"  and  will  contain 
the  reviewer's  name,  the  proposal  and 
its  identifying  number,  proposal  rating, 
and  other  related  material. 

AUTHORfTV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.C.  3101;  42  U.S.C.  1870. 

FURFOSE  OF  THE  system: 

This  system  enables  program  offices 
to  reference  specific  reviewers  and 
maintain  appropriate  files  and 
investigatory  material  in  evaluating 
applications  for  grants  or  other  support. 
NSF  employees  may  access  the  system 
to  make  decisions  regarding  proposals 
and  to  perform  any  other  authorized 
internal  duties. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  information  may  be 
made  to  government  agencies  needed 
names  of  potential  reviewers  or 
specialists  in  particular  fields. 

POLICIES  AND  PftACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Various  portions  of  the  system  are 
maintained  on  computer  disks  or  in  hard 
copy  files,  depending  upon  the 
individual  program  office. 

RETRIEVASIUTY: 

Information  can  be  accessed  from  the 
computer  database  by  addressing  any 
type  of  data  contained  in  the  database, 
including  individual  names.  An 
individual's  name  may  be  used  to 
manually  access  material  in 
alphabetized  hard  copy  files. 

SAFEGUARDS: 

All  records  containing  personal 
information  are  maintained  in  secured 
file  cabinets  or  are  accessed  by  unique 
passwords  and  log-on  procedures.  Only 
those  employees  with  a  need-to-know  in 
order  to  perform  their  duties  will  be  able 
to  access  the  information. 

RETENTION  AND  DISPOSAL: 

File  is  comulative  and  is  maintained 
indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Division  Director  of  particular  office 
or  program  maintaining  such  records, 
National  Science  Foundation,  1800  G 
Street,  NW.,  Washington.  DC  20550 

NOTIFICATION  PROCEDURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  set  forth  at  45  CFR  Part  613. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
individual  reviewer. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
|FR  Doc.  88-15739  Filed  7-13-88;  8:45  ain| 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-4001 

Carolina  Power  &  Light  Co.  et  ai.  and 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  a  portion  of  the  requirements  of  10 
CFR  50.71{e)(3)(i)  to  the  Carolina  Power 
&  Light  Company  and  the  North 
Carolina  Eastern  Municipal  Power 
Agency  (the  licensees)  for  the  Shearon 
Harris  Nuclear  Power  Plant,  Unit  1, 
(Shearon  Harris,  Unit  1)  located  in 
Wake  and  Chatham  Counties.  North 
Carolina. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirement  of  10 
CFR  50.71(e)  to  submit  an  updated  Final 
Safety  Analysis  Report  (UFSAR)  for 
Shearon  Harris,  Unit  1,  within  24  months 
of  the  issuance  of  an  operating  license. 
A  low  power  operating  license  was 
issued  for  Shearon  Harris.  Unit  1,  on 
October  24, 1986,  and  a  full  power 
operating  license  was  issued  on  January 
12. 1987.  By  letter  dated  April  21. 1988, 
the  licensee  requested  an  exemption 
from  10  CFR  50.71(e)  requiring  the 
refiling  of  a  complete  FSAR  as  the 
UFSAR.  Instead,  the  licensee  proposes 
to  update  the  existing  docketed  FSAR 
by  issuing  an  amendment  to  the  FSAR. 
The  FSAR  had  been  updated  through 
October  30, 1987.  ' 

The  Need  for  Proposed  Action 

10  CFR  50.71(e)  requires  that  the 
information  contained  in  the  FSAR 
docketed  with  the  operating  license 
application  be  maintained  current.  The 
underlying  purpose  of  10  CFR  50.71(e) 
will  be  achieved  by  updating  the 
docketed  FSAR  through  the  amendment 
process  and  will  provide  a  single 
complete  updated  FSAR  providing  the 
state  of  completeness  contemplated  by 
the  rule.  The  additional  expenditure  of 
resources  entailed  in  the  filing  of  a  new 
UFSAR  would  cause  a  hardship  since 
the  same  objective  would  be  achieved 
by  the  proposed  action  of  the  licensee. 
Therefore,  an  exemption  is  needed  to 
eliminate  the  unnecessary  costs 
associated  with  the  filing  of  a  UFSAR. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  affects  only 
the  method  by  which  the  FSAR  is  kept 


up-to-date  and  does  not  affect  plant 
operation  or  the  risk  of  facility 
accidents.  Accordingly,  the  exemption 
will  not  increase  the  probability  or 
consequences  of  any  reactor  accident 
sequence  and  will  not  otherwise  affect 
any  other  radiological  impact  associated 
with  the  facility.  Consequently,  the 
Commission  concludes  that  there  are  no 
significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  this 
exemption  will  have  either  no 
significantly  different  environmental 
impact  or  greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final  Environmetal 
Statement  related  to  the  operation  of  the 
Shearon  Harris  Nuclear  Power  Plant. 
Units  1  and  2"  dated  October  1983. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  that  supports  the 
proposed  exemption.  The  NRC  staff  did 
not  consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the  exemption 
dated  April  21, 1988,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
and  at  the  Richard  B.  Harrison  Library, 
1313  New  Bern  Avenue,  Raleigh,  North 
Carolina  27610. 
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Dated  at  Rockville.  Maryland,  this  8th  day 
ofluly.  19«8. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director,  Project  Directorate  11-1,  Division  of 
Reactor  Projects  1/11. 
jFR  Doc.  88-15861  Filed  7-13-88:  8:45  am) 
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f  Docket  No.  50-219] 

GPU  Nuclear  Corp.  and  Jarsey  Cantral 
Power  &  Light  Co.,  Oyster  Creek 
Nuclear  Generating  Station; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  DPR- 
16  issued  to  GPU  Nuclear  Corporation 
(CPUN,  the  licensee),  for  operation  of 
the  Oyster  Creelc  Nuclear  Generating 
Station,  located  in  Ocean  County,  New 
Jersey. 

Environmental  AMessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  Tedioical  Specification  Sections 
3.2.C.  4.2.B.  and  6.9.3  to  reflect  the  use  of 
an  enriched  sodium  pentaborate 
solution  in  the  Standby  Liquid  Control 
System  (SLCS). 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  May  10, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  Technical 
Specifications  is  rCiquired  in  order  for 
the  hcensee  to  comply  with  ATWS  Rule 
(10  CFR  50.62),  and  Generic  Letter  85-03 
"Clarification  of  Equivalent  Control 
Capacity  for  Standby  Liquid  Control 
Systems."  dated  January  28. 1985. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evahialion  of  the  proposed  revision  to 
the  Technical  Specifications.  The 
proposed  revision  would  allow  the 
licensee  to  use  an  enriched  sodium 
pentaborate  solution  in  the  Standby 
Liquid  Control  System.  The  use  of  an 
enriched  sodium  pentaborate  solution 
would  not  increase  the  probability  or 
consequence  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  this  action  would  result  in  no 
significant  environmental  impact. 


With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
changes  to  the  Technical  Specifications 
involve  systems  located  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  June  3, 1988  (53  FR 
20396).  No  request  for  hearing  or  petition 
for  leave  to  invervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

It  has  been  determined  that  there  is  no 
measurable  impact  associated  with  the 
proposed  amendment:  any  alternatives 
to  the  amendment  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  operation. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commisssion  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment 
dated  May  10. 1988.  Copies  of  the 
request  for  amendment  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street. 
NW..  Washington.  DC  and  at  the  Ocean 
County  Library,  Reference  Department. 
101  Washington  Street,  Toms  River, 
New  Jersey  08753. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  July  1988. 

For  the  Nuclear  Regulatory  Commission, 
lolin  F.  Stolz, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects  1/11. 
[FR  Doc.  88-15857  Filed  7-13-88;  8:45  am] 

BILUNO  COOe  7SM-01-M 


Advisory  Committee  on  Mudaar 
Wastr.  Revision  1 

The  Advisory  Committee  on  Nuclear 
Waste  will  hold  a  meeting  on  July  21-22. 


1988.  Room  1046, 1717  H  Street,  NW., 
Washington,  DC.  The  meeting  will  start 
at  10:30  a.m.  on  Thursday,  July  21  and 
continue  until  close  of  business  at  5:30 
p.m.  It  will  resume  at  8:30  a.m.  on 
Friday,  July  22  and  continue  until  the 
close  of  business  at  5:30  p.m. 

Thursday,  July  21. 1968 

10:30  a.m.-W:45  a.m.:  Comments  by 
ACNW  Chairman  (Open)— The  ACNW 
Chairman  will  report  briefly  regarding 
items  of  current  interest. 

10:45  a.m.-12:15  p.m.:  Below 
Regulatory  Concern  (Open) — The  NRC 
Staff  will  present  their  proposed  policy 
statement  to  the  ACNW. 

1:15  p.m.-3:30  p.m.:  Dry  Cask  Storage 
Study  (Open)— The  DOE  Staff  will  brief 
the  ACNW  on  their  Dry  Cask  Storage 
Study.  This  study  is  required  by  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  be  submitted  to  Congress  in 
October  1988. 

3:30  p.m.-4:30 p.m.:  Rulemaking  on 
Anticipated  and  Unanticipated  Events 
(Open)— The  NRC  Staff  will  discuss  the 
proposed  rulemaking  on  this  topic. 

4:30 p.m.-5:30 p.m.:  ACNW  Activities 
and  Preparation  of  ACNW  Reports 
(Open)— The  ACNW  will  discuss 
ACNW  activities,  future  meeting 
agendas,  and  organizational  matters. 

Friday.  July  22. 1088 

8:30  a.m.-9:30  a.m.:  Environmental 
Monitoring  of  Low-Level  Waste 
Facilities  (Open)— The  NRC  Staff  will 
discuss  the  NRC  Draft  Technical 
Position  on  this  topic. 

9:30  a.m.-ll:30  a.m.:  Center  for 
Nuclear  Waste  Regulatory  Analyses 
(Open)— The  NRC  Staff  and 
representatives  from  the  Center  will 
brief  the  ACNW  on  the  status  of  this 
program. 

11:30  a.m.-12:30  p.m.:  EPA  Standards 
for  HL  W  Geologic  Repository  (Open) — 
The  EPA  will  provide  a  briefing  on  the 
status  of  this  topic. 

1:30  p.m.-4:00  p.m.:  Briefing  on  the 
Barnwell /Savannah  River/Chem- 
Nuclear  and  LN  Technologies  Facilities 
(Open)— The  NRC  Staff  and.  if  possible, 
representatives  of  the  above 
organizations  and  of  the  state  of  South 
Carolina  will  brief  the  members  of  the 
ACNW  to  prepare  them  for  their 
proposed  visit  to  these  facilities  in  early 
August.  The  Office  of  State  Program  will 
also  describe  the  Agreement  States 
program  in  general  and  their  recent 
interaction  with  the  state  of  South 
Carolina  in  particular. 

4:00  p.m,-4:45  p.m.:  NRC  Staff  Actions 
on  ACNW  Recommendations  (Open)— 
The  ACNW  will  discuss  with  the  NRC 


Federal  Register  /  Vol.  53.  No.  135  /  Thursday,  July  14.  1988  /  Notices 


26695 


Staff  the  actions  that  the  NRC  Staff  has 
taken  on  ACNW  recommendations 

4-45  p.m.-5:30 p.m.:  ACNW  Activities 
and  Preparation  of  ACNW  Reports 
(Open) — The  ACNW  will  discuss 
ACNW  activities,  future  meeting 
agendas,  and  organizational  matters. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Executive  Director  of  the  Office  of 
the  ACRS  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necesary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  Executive  Director  of  the 
Office  of  the  ACRS,  Mr.  Raymond  F. 
Fraley,  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 
ACNW  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACRS  Executive  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Date:  July  16. 1988. 
|ohn  C.  Hoyle, 

Advisory  Comniiltee  Management  Office. 
|FR  Dor.  8-15855  Filed  7-13-88;  8:45  am] 
BILLINC  CODE  7S90-01-M 

I  Docket  Nos.  50-259,  50-260,  50-296 1 

Biweekly  Notice  Applications  and 
Amendments  to  Operating  Ucenses 
Including  No  Significant  Hazards 
Considerations:  Tennessee  Valley 
Authority:  Correction 

On  June  1. 1988,  the  Federal  Register 
published  the  Bi-weekly  Notice  of 
Issuance  of  Amendment  to  Facility 
Operating  License.  On  page  20052.  for 
Browns  Ferry.  Units  1,  2  and  3 
(application  dated  January  14, 1988.  TS- 
237)  the  effective  date  read.  "May  4, 
1999."  The  correct  effective  date  is  May 
4.1988. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  luly  1988. 


For  the  Nuclear  Regulatory  Commission. 
Rajender  Auluck, 

Acting  Assistant  Director  for  Projects,  TVA 
Projects  Division,  Office  of  Special  Projects. 
[FR  Doc.  88-15859  Filed  7-13-88:  8:45  am) 
BILLING  CODE  7SMMI1-M 


[Dockets  Nos.  50-315  and  50-3161 

Indiana  Michigan  Power  Co.; 
Consideration  of  issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
consideri.ng  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-58 
and  DPR-74  issued  to  the  Indiana 
Michigan  Power  Company  (the 
licensee),  for  operation  ofDonald  C. 
Cook  Nuclear  Plant,  Unit  Nos.  1  and  2. 
located  in  Berrien  County.  Michigan. 

In  accordance  with  the  licensee's 
application  for  amendments  dated 
February  1, 1988,  the  amendments  would 
revise  the  Technical  Specifications 
(TS's)  to  make  them  more  consistent 
with  NRC  guidelines  concerning 
obtaining  milk  samples  for  analysis.  In 
addition,  the  TS  bases  concerning 
radioactive  gaseous  effluents  would  be 
changed  to  be  more  consistent  with  the 
Westinghouse  Standard  TS's  with 
regard  to  the  thyroid  dose  rate  release 
pathway  for  a  child,  and  an  editorial 
error  would  be  corrected. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  15. 1988,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 


notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect[s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
inter\ene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  roust  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  ii  is 
requested  that  the  petitioner  promptly  so 
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inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Martin  ).  Virgilio: 
(petitioner's  name  and  telephone 
number);  (date  petition  was  mailed): 
(plant  name):  and  (publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  O^ice  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  Gerald  Chamoff,  Esq.,  Shaw, 
Pittman,  Potts  and  Trowbridge,  2300  N 
Street,  NW..  Washington.  DC  20037. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  February  1, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street,  NW.,  Washington, 
DC  20555,  and  at  the  Maude  Preston 
Palenske  Memorial  Library,  500  Market 
Street,  St.  Joseph,  Michigan  49085. 

Dated  at  Rockville.  Maryland,  this  5lh  day 
of  July. 

For  the  Nuclear  Regulatory  Commission. 
Martin  ).  Virgilio, 

Director.  Project  Directorate  lll-l.  Division  of 
Reactor  Projects  III,  IV,  V  &  Special  Projects. 
|FR  Doc.  Bft-lSaeO  Filed  7-13-88;  8:45  am| 

BiLLiNO  cooc  rsao-oi-M 

[Docket  No.  50-298] 

Nebraska  Public  Power  District; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 


to  Facility  Operating  License  No.  DPR- 
46,  issued  to  the  Nebraska  Public  Power 
District  (the  licensee),  for  operation  of 
the  Cooper  Nuclear  Station  located  in 
Nemaha  County.  Nebraska. 

The  amendment  would  revise  the 
frequency  for  surveillance  testing  of 
main  steam  isolation  valves  (MSIV's). 

The  facility  Technical  ^cificationa 
presently  require  that  MSIV's  be  slow- 
speed/partial-stroke  tested  weekly  and 
full-speed/full-stroke  tested  quarteriy. 
Since  issuance  of  the  Cooper  Technical 
Speciflcationt  the  staff  position  has 
been  revised  to  reflect  increased 
experience  with  MSIV  testing.  The 
current  staff  position,  which  is 
consistent  with  ASME  Section  XI 
Inservice  Testing  requirements,  is  that 
stroke  testing  can  be  conducted 
quarterly,  partial  stroke  only,  if  full 
stroke  testing  cannot  be  performed  at 
power.  Cooper  presently  has  an 
inoperable  slow-speed  test  solenoid 
valve  in  one  of  its  MSIV  control  circuits. 
This  precludes  the  capability  to  partially 
stroke  that  valve.  Because  the  MSIV 
cannot  be  slow-speed/partial-stroke 
tested  weekly,  it  must  be  full-speed/full- 
stroke  tested  weekly  in  order  to  comply 
with  the  Technical  Specifications.  The 
full-speed/full-stroke  test  requires  that 
power  be  reduced  in  order  to  prevent  a 
high  pressure  scram. 

The  amendment  would  eliminate  the 
weekly  test.  By  expediting  the 
amendment,  the  weekly  power 
reductions,  with  the  concurrent 
increased  possibility  of  scram,  with  the 
attendent  increased  challenges  to  Safety 
1  Relief  valves  can  sooner  be 
eliminated. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
considerations.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Technical  Specification 
change  is  Judged  to  involve  no 
significant  hazards  based  on  the 
following: 

1.  Does  the  proposed  license 
amendment  involve  a  significant 


increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Evaluation 

This  proposed  diange  deletes  the 
weekly  exercise  of  the  MSIV's.  The 
weekly  surveillance  involves  partial 
closure  of  each  individual  valve  to  the 
90%  open  position  and  reopening  to  the 
full  open  position. 

The  safety  function  of  the  MSIV  is  to 
isolate  the  main  steamline  in  case  of  a 
steamline  break  or  major  fuel  failure,  to 
limit  the  loss  of  reactor  coolant  and  to 
limit  the  release  of  radioactive 
materials.  The  MSIV's  do  not  affect  the 
probability  of  any  accident  occurring. 
Also,  the  test  which  is  being  deleted 
does  not  test  the  safety  function  of  the 
MSIV's.  The  safety  function  is  tested 
during  the  quarterly  full  stroke  fast 
closure  trip  test.  Since  deleting  the 
weekly  partial  closure  test  is  not 
considered  to  have  any  affect  on  the 
reliability  of  the  MSIV's  to  perform  their 
safety  function,  there  is  no  increase  in 
the  consequences  of  any  postulated 
accidents. 

2.  Does  the  proposed  license 
amendment  create  the  possibility  for  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

Eva/uation 

The  safety  function  of  the  MSIV's  is  to 
mitigate  the  consequences  of  accidents 
by  isolating  the  main  steamline  to  Umit 
the  release  of  reactor  coolant  and 
radioactive  materials.  The  MSIV's  do 
not  prevent  the  occurrence  of  any 
accident.  Failure  of  the  MSIV's  to  isolate 
could  increase  the  consequences  of 
several  accidents  previously  evaluated 
in  Chapter  14  of  the  Updated  Safety 
Evaluation  Report,  but  would  not  create 
any  new  or  different  kind  of  accident 
since  they  perform  only  a  mitigation 
function.  The  elimination  of  the  weekly 
exercising  of  the  MSIV's  by  partial 
closure  does  not  test  the  safety  function 
of  the  valves,  and  therefore,  cannot 
increase  the  consequences  of  an 
accident.  Since  the  MSIV's  perform  a 
mitigating  safety  function,  and  the 
quarteriy  test  adequately  tests  the  safety 
function,  elimination  of  the  weekly  test 
cannot  create  any  new  or  different  kind 
of  accident. 

3.  Does  the  proposed  license 
amendment  involve  a  significant 
reduction  in  a  margin  of  safety? 

Evaluation 

The  deletion  of  the  weekly  partial 
closure  test  of  the  MSIV's  does  reduce 
the  frequency  of  testing  the  MSIV's.  This 
could  be  considered  to  reduce  the 


margin  of  safety  for  the  MSIV's. 
however,  the  test  to  be  deleted  does  not 
test  the  safety  function  of  the  valves, 
and  therefore,  does  very  little  to  test  any 
function  or  capability  of  the  valve. 

The  weekly  partial  closure  test  uses  a 
test  solenoid  valve  to  change  the 
position  of  the  three  way  pilot  valve, 
which  slowly  exhausts  the  air  pressure 
that  holds  open  the  MSIV.  As  the  air 
pressure  is  reduced,  the  springs  in  the 
MSIV  start  to  close  the  valve.  At  the  90% 
open  position,  a  limit  switch  is  tripped 
and  the  test  solenoid  valve  is  de- 
energized  by  the  operator,  allowing  the 
MSIV  to  return  to  its  full  open  position. 
The  normal  MSIV  isolation  does  not  rely 
upon  the  test  solenoid  valve  for  full 
closure.  The  only  purpose  that  this  test 
fulfills  is  a  weekly  check  to  verify  that 
the  MSIV  is  not  binding.  The  MSIV's  are 
tested  quarterly,  and  this  test 
adequately  verifies  that  the  MSIV's  are 
not  binding  and  that  the  valves  will 
perform  their  safety  function. 

The  quarterly  full  stroke  fast  closure 
trip  test  is  considered  to  be  adequate, 
since  this  is  the  only  test  required  by  the 
ASME  Boiler  and  Pressure  Vessel  Code 
and  the  Standard  Technical 
Specifications  (STS).  Also,  a  quarterly 
lest  is  all  that  is  required  of  the  other 
power  operated  primary  containment 
isolation  valves. 

Based  upon  the  discussion  above,  the 
weekly  partial  closure  test  does  not  test 
the  safety  function  of  the  MSIV's,  the 
quarterly  full  stroke  fast  closure  test  is 
clearly  a  better  test  and  deletion  of  the 
partial  closure  test  would  not 
significantly  reduce  any  margin  of 
safety. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  significant  hazards 
considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  the  Federal  Register 
notice. 

Written  comments  may  also  be 
delivered  to  Room  4000,  National  Bank 
Building,  7735  Old  Georgetown  Road, 
Bethesda.  Maryland  from  8:15  a.m.  to 


5K)0  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  July  29, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  baring  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  a  petitioner  shall  file 
a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 


reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  30-days,  the  Commission 
will  make  a  final  determination  on  the 
issue  of  no  significant  hazards 
considerations.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  considerations,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  significant 
hazards  considerations,  any  hearing 
held  would  take  place  before  the 
issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  am.endment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  cliange 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Wasiiington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
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requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Herbert  N.  Berkow: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Rejpster  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washingotn.  DC  20555. 
and  to  Mr.  CD.  Watson.  Nebraska 
Public  Power  District,  Post  Office  Box 
499.  Columbus.  Nebraska  68601. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  |uly  5, 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington,  DC 
20555.  and  at  the  Local  Public  Document 
Room.  Auburn  Public  Library.  118  15th 
Street.  Auburn.  Nebraska  68305. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  )uly  1988. 

For  the  Nuclear  Regulatory  Commission. 
William  O.  Long. 

Project  Manager.  Project  Directorate — IV, 
Division  of  Reactor  Projects — ///.  IV,  Vand 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-15658  Filed  7-13-88:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-2SM6;  File  No.  SR-OTC- 
88-071 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Depository 
Trust  Co. 

The  Depository  Trust  Company 
("DTC ")  on  June  8. 1988.  filed  a 
proposed  rule  change  with  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act").  The  proposal  would  authorize  a 


Receiver  Authorized  Delivery  ("RAD") 
function  to  enhance  DTC's  Same-Day 
Funds  Settlement  ("SDFS")  Service.' 
The  Commission  is  publishing  this 
notice  to  solicit  public  comment  on  the 
proposal. 

I.  DTC's  Description  of  the  Proposal 

DTC  states  in  its  filing  that  the 
proposal  would  authorize  the 
implementation  of  RAD  functions  that 
would  enhance  its  SDFS  Service.  The 
operations  of  RAD  would  be  detailed  in 
DTC's  Participant  Terminal  System 
("PTS")  Reference  Manual.  The  use  of 
RAD  would  mean  that  DTC  participants 
that  are  due  to  receive  securities  would 
have  the  option  of  reviewing  and 
authorizing  delivery  orders  ("DOs")  and 
payment  orders  ("POs")  before  the  items 
are  posted  to  their  accounts.  The  use  of 
RAD  also  would  enable  each  receiving 
participant  to  set  a  money  amount  level 
so  that,  if  any  incoming  book-entry 
delivery  exceeded  that  amount,  the 
delivery  must  be  authorized  by  the 
participant  before  its  SDFS  settlement 
account  may  be  debited.* 

DTC  has  developed  several  PTS 
functional  programs  that  would  support 
RAD.  including:  (1)  The  Deliver  Order 
Function  ("DO  Function")  which  sends 
an  electronic  authorization  request  to 
the  receiving  participant  each  time  a 
delivery  participant  enters  a  transaction 
that  is  subject  to  RAD's  control  and 
indicates  the  SDFS  DOs  and  POs  that 
require  receiver  authorization;  (2)  the 
Deliver  Order  Approval  Function  which 
allows  the  SDF'S  receiving  participant  to 
view  all  unapproved  RAD  transactions 
sent  to  it  via  the  DO  function  and  allows 
it  to  approve  or  cancel  any  of  such 
transactions;  (3)  the  Deliver  Order 
Approval  Deliverer  Inquiry  Function 
which  allows  the  delivering  participant 
to  browse  through  all  of  the  approved, 
unapproved,  and  cancelled  RAD 
transactions  that  the  delivering 
participant  initiated  via  the  DO  function; 


'  The  SDFS  Service  provide*  depository  and 
transaction  letllement  tervices  for  lecuritiet  th<it 
settle  in  sameddy  funds.  Same-day  funds  (also 
known  as  "Fed  Funds")  are  immediately  available 
for  re-delivery  on  the  day  of  receipt. 

On  June  9, 1987,  the  Commission  issued  an  order 
approving  implementation  of  an  SDFS  Service  pilot 
program  on  a  temporary  basis  until  January  31, 1968: 
and  on  December  28,  1987,  the  Commission 
extended  that  pilot  progrdm  to  June  30, 1988.  See 
Securities  Exchange  Act  Release  Nos.  24669  (July  9, 
l»e7!,  52  FR  26613  and  25306  (February  4, 1968),  53 
FR  eeoo  DTC  since  has  filed  a  proposal  with  the 
Commission  requesting  that  SDFS  be  approved  on  a 
permanant  basis.  See  File  No.  SR-DTC-86-06. 
which  was  noticed  for  public  comment  by  Securities 
Exchange  Act  Release  No.  25691  (May  11, 1988),  53 
FR  17522. 

'  For  start-up  purposes,  DTC  states  in  the  filing 
that  it  hat  set  the  money  amount  levels  of  all  DTC 
participants  at  $9,999,999,  subject  to  particlpantt 
setting  their  own  amount  levels. 


(4)  the  Deliver  Order  Approval  Receive 
Inquiry  Function  which  permits  the 
SDFS  receiving  participant  to  browse 
through  all  of  the  approved,  unapproved, 
and  cancelled  transactions  that  the 
receiving  participant  received  via  the 
DO  function;  and  (5)  the  Receiver 
Authorized  Delivery  Limit  Function 
which  allows  the  SDFS  receiving 
participant  to  add.  delete,  or  maintain 
money  levels  to  control  DOs  and  POs 
sent  to  its  account  by  other  SDFS 
participants.  Additionally,  RAD  will  he 
triggered  automatically  by:  (1)  DOs 
deterimined  by  DTC  as  possibly 
overvalued  (based  on  daily  market 
values).  (2)  DOs  and  POs  entered  over 
PTS  from  2:00  to  2:30."  and  (3)  all  POs 
for  amounts  greater  than  $50,000. 

n.  DTC's  Rationale  for  the  Proposal 

DTC  states  in  its  Tiling  that  the 
purpose  of  the  proposed  rule  change  is 
to  clarify  the  procedures  to  be  used  by 
participants  to  review  and  authorize 
Deliver  Orders  and  Payment  Orders 
before  its  SDFS  Service  attempts  to 
process  them.  DTC  emphasizes  that 
SDFS  is  a  tightly  controlled  system 
requiring  that  receivers  of  attempted 
securities  deliveries  have  sufficient 
collateral  in  their  accounts  to  support 
the  settlement  debits  that  would  result 
from  the  deliveries.  To  reduce 
reclamations  from  erroneous  deliveries 
and  limit  a  receiver-participant's 
exposure  to  the  possibility  that  its 
reclamation  might  bel  blocked  by 
system  controls.  SDFS  contemplates 
that  a  receiver-participant  will  have  the 
option  of  authorizing  Deliver  Orders  and 
Payment  Orders  before  they  are  posted 
to  his  account. 

DTC  states  that  the  proposal  is 
consistent  with  the  Act,  particularly 
section  17A(b)(3)(F)  of  the  Act,  in  that  it 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  transaction 
in  securities  that  settle  in  same  day 
funds. 

in.  Proposal's  Effectiveness  and 
Solicitations  of  Comments 

The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4.  The  Commission 
may  summarily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  be  the  Commission  that 
abrogation  is  necessary  to  appropriate 


•  The  daily  cut-off  time  for  entering  DOs  and  POs 
over  PTS  is  2:30  p.m..  and  DTC  believes  that  RAD 
should  be  triggered  by  all  orders  for  value  entered 
over  PTS  during  the  last  half  hour  of  the  day. 
Telephone  conversation  between  Richard  Nesson, 
General  Counsel.  DTC.  and  Thomas  C.  Etter, 
Attorney,  Securities  and  Exchange  Commission, 
June  29. 1966. 
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in  the  public  interest,  for  the  protection 
of  investors,  or  in  furtherance  of  the 
purpose  of  the  Act. 

Written  comments  may  be  submitted 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Six  copies  of 
such  comments  should  be  filed  with  the 
Secretary  of  the  Commission.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  from  the  public  under  5 
U.S.C.  552.  are  available,  at  the 
Commision's  Public  Reference  Room, 
450  Fifth  Street.  NW.,  Washington.  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-88-07  and  should  be  submitted  by 
August  4. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  July  6, 1988. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  88-15899  Filed  7-13-88:  8:45  am) 
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(Release  No.  34-25883;  File  No.  SR-NASO- 
88-181 

Self-Regulatory  Organizations; 
Proposed  Rule  Cttange  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Removal  of  Fine 
Limitations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  on  May  23. 
1988.  and  amended  on  June  30. 1988.  the 
profrased  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendment  to  Article 
V.  Section  1  of  the  NASD  Rules  of  Fair 
Practice  removes  the  limitation  on  fines 
(currently  $15,000  per  violation)  that 
may  be  assessed  against  a  member  or  a 
person  associated  with  a  member,  and 
adds  a  reference  to  the  NASD  Market 
Surveillance  Committee. 


Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  Board  of  Governors  has 
determined  that  the  current  limitation  on 
fines  which  the  NASD  may  impose  in 
connection  with  its  desciplinary 
proceedings  should  be  removed  since 
such  limitations  inhibit  the  NASD's 
ability  to  adequately  redress  violations 
of  the  NASD's  rules.  The  Board  has 
noted  cases  in  which  the  number  of 
alleged  violations  was  small  but  the 
underlying  misconduct  was  egregious 
and/or  involved  substantial  sums.  In 
those  instances,  the  NASD's  ability  to 
respond  appropriately  to  the  gravity  of 
the  misconduct  was  limited  because  of 
the  current  limitations.  These 
restrictions  undermine  the  usefulness  of 
fines  as  a  deterrent  to  future 
misconduct. 

The  proposed  amendments  to  Article 
V.  Section  1  of  the  NASD  Rules  of  Fair 
Practice  would  eliminate  the  $15,000 
ceiling  placed  on  the  amount  of  the  fine 
that  the  NASD's  District  Business 
Conduct  Committees  (DBCCs).  Market 
Surveillance  Committee  (MSC),  or  Board 
of  Governors  may  assess  for  each 
violation  of  the  Rules  of  Fair  Practice. 
The  amendments  would  allow  a  DBCC. 
the  MSC.  or  the  Board  to  establish  the 
amount  of  each  fine  based  upon  the 
nature  of  the  violation  and  other 
relevant  considerations. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(b)(2)  of  the  Act.  as  the  proposed 
amendments  will  enable  the  NASD  more 
effectively  to  enforce  compliance  with 
its  rules  by  providing  its  DBCCs,  MSC, 
and  Board  of  Governors  with  additional 
flexibility  in  fashioning  remedial 
monetary  sanctions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 


burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  proposed  amendment  to  Article 
V,  Section  1  of  the  NASD's  Rules  of  Fair 
Practice  was  circulated  for  members' 
comment  in  Notice  to  Members  87-20. 
dated  April  1. 1987.  The  NASD  received 
35  comments  in  response  to  this  Notice 
to  Members.  Nine  generally  supported 
removing  the  fine  limitations  and  26 
were  opposed. 

Eight  commentators  supported  the 
proposal  without  qualification.  Of  these, 
one  noted  that  removing  fine  limitations 
would  be  consistent  with  the  practices 
of  another  self-regulatory  organization 
and  would  provide  necessary  flexibility 
to  the  NASD's  DBCCs.  One 
commentator  fully  supported  the 
proposal  but  observed  that  the  size  of 
the  fine  imposed  in  any  individual  case 
should  be  reasonably  related  to  the 
degree  of  misconduct  and  the  net  worth 
of  the  respondent. 

Thirteen  commentators  opposed  the 
proposed  without  qualification.  Of 
these,  one  believed  that  the  proposal 
would  vest  too  much  discretion  in 
DBCCs  and  feared  discrimination 
against  larger  institutions:  other 
commentators  feared  the  oppression  of 
smaller  firms  because  of  the  proposal. 
Three  additional  commentators  opposed 
the  proposal,  but  suggested  alternative 
remedies,  and  ten  commentators 
opposed  the  proposal,  but  favored  some 
increase  in  the  authorized  size  of  the 
fine  which  could  be  imposed  for  a  single 
violation. 

The  NASD  Board  reviewed  the 
comments  and  concluded  that  the 
amendment  to  Article  V.  Section  1  of  the 
NASD  Rules  of  Fair  Practice  should  be 
adopted.  The  Board  noted  recent 
initiatives  that  it  has  taken  to  promote 
consistency  in  the  imposition  of 
remedial  sanctions  by  DBCCs  and  the 
MSC  pursuant  to  its  oversight  role  and 
as  an  appellate  body  in  the  review  of 
disciplinary  proceedings.  The  Board  also 
noted  that  applications  by  the  New  York 
Exchange  and  the  American  Stock 
Exchange  to  remove  fine  limitations  in 
their  respective  disciplinary  rules  were 
approved  by  the  Securities  and 
Exchange  Commission  on  January  20. 
1988.  The  propose  rule  change  was 
published  for  member  vote  on  May  4. 
1988,  in  NASD  Notice  to  Members  88-31. 
Of  2,796  valid  ballots  received,  1,885 
reflected  approval  of  the  proposed  rule 
change,  899  reflected  disapproval,  and 
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12  members  abstained.  Having  received 
the  results  of  the  member  vote 
authorizing  flnal  action,  the  NASD 
submitted  the  proposed  rule  change  in 
Amendment  No.  1  to  SR-NASD-B8-1& 

III.  Data  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  30  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  4. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(2). 

lonathan  G.  Katz, 

Secretary. 
Dated:  July  S,  1988. 

|FK  Doc.  88-15900  Filed  7-13-88;  8:49  Mn]     -  . 
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No.  34-25M1:  me  Na  8R-OCC- 


8«lf-R«9ulatory  Organizations; 
OfMiona  Ciaaring  Corp^  Filing  and 
immadiata  Effacttvanaaa  of  Propoaad 
RuiaChanga 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
notice  is  hereby  given  that  on  June  15. 
1986,  the  Options  Clearing  Corporation 
("OCC")  filed  with  the  Securities  and 
Exchange  Commission  a  proposed  rule 
change.  The  proposal  is  designed  to 
clarify  that  thresholds  used  by  CX^C  to 
exercise  certain  expiring  options 
contracts  are  not  intended  to  dictate 
options  positions  in  customer  accounts 
which  may,  should,  or  must  be  exercised 
by  OCC  members  for  their  customers. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

If  an  option  meets  certain  exercise 
thresholds  on  its  expiration  date,  it  is 
subject  to  automatic  exercise  by  OCC* 
To  prevent  automatic  exercise,  members 
must  indicate  on  exercise  reports  '  those 
options  meeting  exercise  thresholds  that 
they  don't  want  exercised.  OCC  believes 
that  requiring  members  to  indicate  only 
those  options  meeting  the  thresholds 
that  are  not  to  he  exercised  reduces  the 
number  of  exercise  instructions  received 
on  expiration  date  and  expedites 
processing  of  those  instructions. 

OCC  represents  that  many  members 
have  asked  whether  they  are  required  or 
encouraged  to  exercise  for  their 
customers  positions  meeting  OCC's 
exercise  thresholds.  OCC  believes  that 
its  exercise  thresholds  are  merely 
administrative  guidelines  to  expedite 
processing  and  are  not  intended  to 


'  Options  contracts  are  sub|ecl  to  automatic 
exercise  if  they  have  an  exercise  price  t>elow  (in  the 
case  of  a  call)  or  above  (in  the  case  of  a  put)  the 
closing  price  of  the  underlying  security  by  (i)  ^  of  a 
point  or  more,  if  the  option  contract  is  carried  in  a 
customers'  account,  or  (ii)  Vii  of  a  point  or  more,  if 
the  option  contract  is  carried  in  any  other  account. 
For  the  purpose  of  (i),  the  aggregate  price  interval 
applicable  to  index  option  contracts  is  $25  per 
contract,  and  for  the  purpose  of  (ii).  the  aggregate 
price  interval  applicable  to  index  option  contracts  is 
SI  per  contract.  See  OCC  Rules  80S(f)(2)  and  1804(1). 

*  By  S:00  a  jn.  (EST)  on  each  expiration  dale,  OCC 
delivers  to  members  a  prejimiaary  exercise  report  . 
listing  expiring  options  in  each  of  the  memt>er's 
accounts  with  OCC.  Members  iiidicate  options  they 
want  exercised  and  options  subject  to  automatic 
exercise  that  they  don't  want  exercised  and  return 
those  reports  to  OCC  by  10:00  a.m.  (EST).  By  3:00 
p.m.  (EST).  OCC  delivers  Tinal  exercise  reports  to 
members  reflecting  previous  exercise  instructions. 
Meml>ers  malte  changes  to  exercise  hislruc1i<)ns  on 
these  repdrts  and  submit  them  to  OCC  by  VBO  p.m. 
(EST). 


dictate  options  positions  which  may. 
should,  or  must  be  exercised  for 
customers.  The  proposal  would  add  this 
interpretation  to  OCC  Rule  805. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  section  17A  of  the 
Act,  because  it  would  further  the  public 
interest  by  clarifying  the  purpose  of 
exercise  thresholds  contained  in  OCC 
Rules  805  and  1804. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4.  At  any  time  within  60  (lays  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  submission    < 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-OCC-88-08. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  S 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW..  Washington,  DC. 
Copies  of  the  filing  (SR-OCC-88-06)  and 
of  any  subsequent  amendments  also  will 
be  available  for  inspection  and  copying 
at  OCC's  principal  office. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  iCatx, 

Secretary. 
Dated:  |uly  5. 1988. 

(FR  Doc.  88-15901  Filed  7-13-68:  8:45  am] 
MLLNW  COW  seie-et-M 


[Release  No.  34-25885;  File  No.  SR-OCC- 
88-041 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  Options 
Clearing  Corp. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  4. 1988,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II,  and  III  below, 
which  Items  have  been  prepared  by 
OCC.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Proposed 
Rule  Change 

The  proposed  rule  change  would 
provide  for  the  issuance  and  settlement 
of  options  based  upon  the  annualized 
yield  to  maturity  (or  the  annualized 
discount,  in  the  case  of  Treasury  bills)  of 
Treasury  securities.  (Such  options  are 
hereafter  referred  to  as  "yield-based 
Treasury  options".)  The  proposed  rules 
provide  for  the  clearance  and  settlement 
of  yield-based  Treasury  options 
transactions  and  the  processing  and 
settlement  of  exercises  of  such  options 
In  general,  the  OCC  rules  applicable  to 
index  options  will  apply  to  yield-based 
Treasury  options  as  well,  with  such 
exceptions  as  are  specified  in  the 
proposed  rule  change.  The  format  of  the 
proposed  yield-based  Treasury  options 
rules  is  similar  to  that  of  OCC's  rules 
pertaining  to  other  non-equity  option 
products. 

The  proposed  rule  change  would 
establish  definitions  applicable  to  yield- 
based  Treasury  options,  specify  margin 
requirements  for  such  options,  and 
establish  procedures  for  the  settlement 
of  such  option  exercises. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  OCC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Purpose  of.  and  Statutory  Basis  for. 
the  Proposed  Rule  Change 

General 

The  overall  purpose  of  the  proposed 
rule  change  is  to  provide  for  the 
issuance  of  cash-settled,  European-style 
options  ("yield-based  Treasury 
options")  covering  the  annualized  yield 
to  maturity  (or  the  annualized  discount, 
in  the  case  of  Treasury  bills)  of  Treasury 
securities,  the  clearance  and  settlement 
of  yield-based  Treasury  option 
transactions,  and  the  processing  and 
settlement  of  yield-based  Treasury 
option  exercises.  The  proposed  rule 
change  is  intended  to  permit  the  trading 
of  such  options  as  proposed  by  the 
Chicago  Board  Options  Exchange  and  as 
expected  to  be  proposed  by  the 
American  Stock  Exchange. 

Organization  of  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
four  sections:  amendments  to  existing 
By-Laws,  new  By-Laws  (which  are 
organized  into  a  separate  Article) 
dealing  exclusively  with  yield-based 
Treasury  options,  amendments  to 
existing  Rules,  and  new  Rules  (which 
are  organized  into  a  separate  Chapter) 
dealing  exclusively  with  yield-based 
Treasury  options.  Following  the  same 
general  format  as  OCC's  rule  changes 
relating  to  other  new  option  products, 
the  present  rule  change  segregates, 
where  feasible,  By-Laws  and  Rules 
dealing  wth  yield-based  Treasury 
options  so  as  to  keep  existing  By-Laws 
and  Rules  as  simple  as  possible. 

OCC's  existing  By-Laws  in  Articles  I- 
XI  and  the  Rules  in  Chapters  I-XII  will 
also  apply  to  yield-based  Treasury 
options  except  where  such  By-Laws  or 
Rules  are  expressly  limited  or  expressly 
replaced  or  supplemented  by  the  Rules 
proposed  herein. 

Proposed  Amendments  to  Existing  By- 
Laws 

Proposed  amendments  to  Article  I, 
Section  1  of  the  existing  By-Laws  consist 
of  additions  to  three  definitions  in  order 
to  provide  for  the  application  of  those 
terms  to  yield-based  Treasury  options. 
Yield-based  Treasury  options  are 
proposed  to  be  classified  as  "non-equity 
options"  and  would  therefore  participate 
in  the  same  Clearing  Fund  as  do  other 
non-equity  options. 

Because  virtually  identical  procedures 
will  be  applicable  to  all  cash-settled 
products,  Section  1  of  Article  V  is 
proposed  to  be  amended  to  provide  that 
a  single  approval  will  authorize  a 
Clearing  Member  to  clear  all  such 
products.  Clearing  Members  that  are 
presently  authorized  to  clear 
transactions  in  index  options  will 


therefore  automatically  be  authorized  to 
clear  transactions  in  yield-based 
Treasury  options. 

The  proposed  amendment  to  the 
Interpretations  and  Policies  to  Article  VI 
Section  9  makes  clear  the  inapplicability 
of  paragraphs  (a)  and  (b)  of  that  Section 
to  yield-based  Treasury  options. 
Similariy,  the  introduction  to  Article  XIII 
is  amended  so  as  to  make  clear  the 
inapplicability  of  that  Article  to  yield- 
based  Treasury  options. 

Proposed  Article  XVI  of  the  By-Laws 

The  introduction  to  proposed  Article 
XVI  of  the  By-Laws  makes  clear  that  the 
By-Laws  in  Articles  I-XI  apply  to  yield- 
based  Treasury  options  as  well  as  to 
stock  options,  except  where  expressly 
modified  or  made  inapplicable  to  yield- 
based  Treasury  options  by  Article  XVI. 
The  effect  on  other  By-Laws  of  each  By- 
Law  Section  in  Article  XVI  is  stated  in 
brackets  at  the  end  of  the  Section. 

Article  XVI.  Section  1.  adds  certain 
definitions  uniquely  applicable  to  yield- 
based  Treasury  options  and  redefines 
certain  terms  to  assign  different 
meanings  when  those  terms  are  used  in 
respect  of  such  options.  The  definition  of 
"underlying  yield"  in  Section  1(b)  makes 
clear  that  underlying  yeilds  may  be 
expressed  either  in  terms  of  a  "yield 
indicator"  (as  proposed  by  CBOE)  or  in 
terms  of  a  "Yield  complement"  (as 
proposed  by  AMEX). 

Article  XVI,  Section  2,  sets  forth  the 
basic  rights  and  obligations  of  holders 
and  writers  of  yield-based  Treasury 
options.  Their  rights  and  obligations  are 
similar  to  the  rights  and  obligations  of 
holders  and  writers  of  European-style 
index  options  except  that  cash 
settlement  is  based  upon  the  yields  of 
underlying  Treasury  securities  rather 
than  an  index.  The  holder  has  the  right 
to  purchase  from  the  Corporation  (in  the 
case  of  a  call)  or  to  sell  to  the 
Corporation  (in  the  case  of  a  put)  the 
"aggregate  settlement  value"  which  is  a 
dollar  amount  determined  by  the 
annualized  yield  to  maturity  (or  the 
annualized  discount,  in  the  case  of 
Treasury  bills)  of  the  underiying 
Treasury  securities  or  Treasury  bills.  An 
interpretation  following  Section  2 
emphasizes  that  the  effect  of  changes  in 
the  underlying  yield  upon  the  value  of 
an  option  is  reversed  when  the  yield  is 
expressed  as  a  yield  complement. 

Article  XVI,  Section  3,  would  permit 
the  Corporation  to  make  equitable 
adjustments  in  the  terms  of  outstanding 
yi»^ld-based  Treasury  options  in  the 
event  that  the  Treasury  changes  the 
terms  or  the  schedule  on  which  an 
underlying  security  is  isued.  or  ceases  to 
issue  securities  of  the  specified  maturity 
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periods,  or  in  the  event  that  an 
Exchange  decreases  the  multiplier  for 
any  class  of  such  options.  The 
provisions  of  Section  3  are  closely 
parallel  to  the  corresponding  provisions 
of  OCC's  By-Laws  applicable  to  index 
options. 

Article  XVI,  Section  4.  would  give  the 
Corporation  power  to  postpone  the 
exercise  settlement  daie  and/or  fix  the 
exercise  settlement  amount  in  the  event 
that  the  settlement  value  of  the 
underlying  yield  for  any  series  of  yield- 
based  Treasury  options  becomes 
unavailable  and  cannot  be  calculated. 
Only  in  extraordinary  circumstances 
will  the  Corporation  adjust  officially 
reported  settlement  values,  even  if  those 
values  are  subsequently  found  to  have 
been  erroneous.  In  no  event  will  a 
completed  settlement  be  adjusted  due  to 
errors  in  officially  reported  settlement 
values.  This  Section  is  also  very  similar 
to  the  corresponding  provisions 
applicable  to  index  options. 

Article  XVI,  Section  5,  provides  that 
the  Exchange  shall  specify  the  time  of 
day  and  method  by  which  settlement 
values  for  yield-based  Treasury  options 
are  detemined.  Any  change  in  the 
method  by  which  settlement  values  are 
determined  may  be  made  applicable  to 
outstanding  contracts  if  the  Exchange  so 
specifies. 

Proposed  Amendment  to  Existing  Rules 

Rule  101(h)  is  being  amended  to  make 
clear  that  the  deflnition  of  "exercise 
settlement  amount"  set  forth  there  is 
applicable  only  to  stock  options.  The 
term  is  separately  defined  elsewhere  in 
respect  of  certain  other  options  and  is 
defined  in  proposed  Section  1  of  Article 
XVI  in  respect  of  yield-based  Treasury 
options. 

OCC's  existing  margin  rules  relating 
to  other  non-equity  options  will  apply  to 
yield-based  Treasury  options  as  well. 
The  proposed  amendment  to  Rule  e02A 
indicates  how  the  term  "marking  price" 
applies  to  yield-based  Treasury  options. 

The  proposed  amendment  to  the 
introduction  to  Chapter  XIV  of  the  Rules 
makes  explicit  that  the  scope  of  that 
Chapter  is  limited  to  Treasury  securities 
options  that  are  settled  through  delivery 
of  the  underlying  security  and  that  it 
does  not  apply  to  yield-based  Treasury 
options. 

Proposed  Chapter  XVfl  of  the  Rules 

Proposed  Rule  1701,  in  effect,  provides 
that  underlying  securities  may  not  be 
deposited  in  lieu  of  mai^gin  on  yield- 
based  Treasury  call  options  and  that 
Treasury  bills  may  not  be  deposited  in 
lieu  of  margin  on  yield-based  Treasury 
put  options. 


Proposed  Rule  1702  establishes  an 
expiration  date  exercise  procedure  for 
yield-based  Treasury  options  at  the 
Clearing  Member  level.  This  procedure 
is  essentially  similar  to  that  applicable 
to  other  options.  Options  that  are  in  the 
money  by  at  least  $25.00  (for  a  contract 
carried  in  a  customer's  account)  or  $1.00 
(in  the  case  of  a  contract  carried  in  any 
other  account)  will  be  exercised  unless 
the  Clearing  Member  directs  otherwise. 
Because  yield-based  Treasury  options 
are  European-style  options,  exercises 
will  be  processed  only  on  the  expiration 
data. 

Proposed  Rule  1703  provides  that  the 
exercise  settlement  date  for  yield-based 
Treasury  options  is  the  business  day 
following  the  expiration  date.  OCC's 
Board  of  Directors  retains  the  authority 
to  extend  or  postpone  any  exercise 
settlement  date. 

Proposed  Rule  1704  provides  for  the 
cash  settlement  of  yield-based  Treasury 
option  exercises  through  payment  by  the 
assigned  Clearing  Member  and  receipt 
by  the  exercising  Clearing  Member  of 
the  difference  between  the  aggregate 
exercise  price  and  the  aggregate 
settlement  value  on  the  day  of  exercise. 
The  proposed  settlement  procedure  is 
essentially  like  that  currently  used  for 
permium  settlement  and  exercise 
settlement  of  index  options.  Under  Rule 
1704,  all  settlement  rights  and 
obligations  are  between  each  Clearing 
Member  and  OCC  rather  than  between 
exercising  and  assigned  Clearing 
Members. 

Proposed  Rule  1705  provides  for  the 
disposition  of  exercised  and  assigned 
option  contracts  of  a  suspended 
Clearing  Member  [e.g.,  a  Clearing 
Member  that  is  insolvent).  Because 
yield-based  Treasury  option  exercises 
are  settled  in  cash  rather  than  through 
the  delivery  of  underlying  securities, 
such  contracts  may  not  be  liquidated  by 
the  buy-in  and  sell-out  piqpedures  of 
Rules  910  and  911.  Instead,  exercised 
and  assigned  yield-based  Treasury 
option  contracts  of  suspended  Clearing 
Members  will  be  setUed  in  the  ordinary 
manner  under  Rule  1704,  provided  that 
the  settlement  amount  will  be  paid  from 
or,  subject  to  the  rights  of  any  pledgees 
under  Rule  614,  credited  to  (as  the  case 
may  be)  the  Liquidation  Settlement 
Account  established  under  Rule  1104. 

Statutory  Basis  for  the  Proposed  Rule 
Change 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Securities  Exchange  Act  of  1834.  as 
amended,  in  that  it  facihtates  the  prompt 
and  accurate  clearance  and  settlement 
of  transactions  in  yield-based  Treasury 
options,  it  does  so  by  applying  to  such 


options  transactions  substantially  the 
same  rules  and  procedures  that  have 
been  used  successfully  in  the  clearance 
and  settlement  of  transactions  in  index 
options. 

The  proposed  rule  change  is 
consistent  with  the  safeguarding  of 
funds  and  securities  in  OCC's  custody  or 
control  or  for  which  OCC  is  responsible 
in  that  it  would  apply  to  yield-based 
Treasury  options  a  system  of  safe- 
guards, including  margin  and  clearing 
fund  requirements,  which  is 
substantially  the  same  as  OCC  currently 
uses  for  other  options. 

The  proposed  rule  change  does  not 
affect  OCC's  dues,  fees  or  other  charges, 
nor  does  it  imposes  any  schedule  of 
prices,  or  fixed  rates  or  other  fees  for 
services  rendered  by  Clearing  Members, 
nor  does  it  have  any  effect  on  OCC's 
disciplinary  rules. 

(B)  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  have  any 
material  impact  on  competition. 

(CJ  Comments  on  the  Proposed  Rule 
Change  Received  from  Members, 
Participants  or  Others 

Comments  were  not  and  are  not 
intended  to  be  solicited  by  OCC  with 
respect  to  the  proposed  rule  change,  and 
no  written  comments  have  been 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissioo  Actioa 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  if  it  flnds  such  longer  period  to 
be  appropriate  and  publishes  its  reasons 
for  so  finding,  or  (ii)  as  to  which  the  self- 
regulatory  organization  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

iV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  ivritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  flled 
with  the  Commission,  and  all  written 
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communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  Tiling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  14, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Kalz, 
Secretary. 

Dated:  July  6. 1988. 
|FR  Doc.  88-15902  Filed  7-13-88;  8:45  am| 

MLUNG  CODE  M1(MI1-M 

(Release  No.  IC-16476;  812-70101 

Boston  Financial  Qualified  Housing 
Tax  Credit  LP.  11;  Application 

|uly  8. 1988. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Boston  Financial  Qualified 
Housing  Tax  Credits  LP.  II.  a  Delaware 
limited  partnership  (the  "Partnership") 
and  its  managing  general  partner.  Arch 
Street.  Inc.,  a  Massachusetts  corporation 
("Arch  Street,  Inc.",  collectively  with  the 
Partnership,  "Applicants"). 

Relevant  1940  Act  Sections: 
Exemption  under  section  6(c)  from  all 
provisions  of  the  1940  Act. 

Summary  of  Application:  Applicants 
seek  an  order  exempting  the  Partnership 
from  all  provisions  of  the  1940  Act  and 
the  rules  thereunder  to  permit  the 
Partnership  to  invest  in  other  limited 
partnerships  that  in  turn  will  engage  in 
the  development,  rehabilitation, 
ownership  and  operation  of  low  income 
housing  projects. 

FILING  DATE:  The  application  was  filed 
on  March  25. 1988  and  amended  on  June 
27. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
August  2, 1968.  Request  a  hearing  in 


writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicant:  c/o  The  Boston  Financial 
Group  Incorporated,  225  Franklin  Street. 
Boston,  Massachusetts  02110. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cecilia  C.  Kali&h,  Staff  Attorney  (202) 
272-3035  or  Curtis  R.  Hilliard.  Special 
Counsel  (202)  272-3030  (Division  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations 

1.  The  Partnership  was  formed  on 
March  10, 1988,  as  a  vehicle  for  equity 
investment  in  appartment  complexes  to 
be  qualified,  in  the  opinion  of  counsel. 
for  the  low  income  housing  tax  credit 
(the  "Low  Income  Housing  Credits") 
under  the  Internal  Revenue  Code  of 
1986.  as  amended.  Up  to  15%  of  the 
aggregate  capital  contributions  of  the 
limited  partners  of  the  Partnership  may 
be  invested  in  non-subsidized  apartment 
complexes  that  will  be  qualified  for  the 
Low  Income  Housing  Credits. 

2.  The  Partnership  will  operate  as  a 
"two-tier"  entity,  i.e..  the  Partnership,  as 
a  limited  partner,  will  invest  in  other 
limited  partnerships  ("Local  Limited 
Partnerships"),  that  in  turn,  will  engage 
in  the  development,  rehabilitation, 
ownership  and  operation  of  apartment 
complexes.  The  Partnership's 
investment  objectives  are  to  provide 
current  tax  benefits  in  the  form  of  tax 
credits  which  qualified  investors,  i.e.. 
those  meeting  the  suitability 
requirements  set  forth  herein,  may  use 
to  offset  their  federal  income  tax 
liability,  to  preserve  and  protect  the 
Partnership's  capital,  to  provide  limited 
cash  distributions  which  are  not 
expected  to  constitute  taxable  income 
during  Partnership  operations  and  to 
provide  cash  distributions  from  sale  or 
refinancing  transactions,  as  defined  in 
the  Partnership's  partnership  agreement 
(the  "Partnership  Agreement"). 


3.  The  Partnership  will  normally 
acquire  at  least  a  90%  interest  in  the 
profits,  losses  and  tax  credits  of  the 
Local  Limited  Partnerships,  with  the 
balance  remaining  with  the  local  general 
partners.  However,  in  certain  cases,  at 
the  discretion  of  the  managing  general 
partner,  the  Partnership  may  acquire  a 
lesser  interest  in  a  Local  Limited 
Partnership.  In  such  cases,  the 
Partnership  will  normally  acquire  at 
least  a  50%  interest  in  the  operating 
profits,  losses  and  tax  credits  of  the 
Local  Limited  Partnership.  Should  the 
Partnership  invest  in  any  Local  Limited 
Partnership  in  which  it  acquires  less 
than  50%  of  the  Limited  Partnership 
interest,  the  Partnership  Agreement  will 
provide  that  the  Partnership  will  have  at 
least  a  50%  vote  to:  amend  such 
partnership  agreement  of  such  Local 
Limited  Partnership:  dissolve  such  Local 
Limited  Partnership:  remove  the  Local 
General  Partner  and  elect  a 
replacement;  approve  or  disapprove  the 
sale  of  substantially  all  of  the  assets  of 
such  Local  Limited  Partnership.  The 
Partnership  will  normally  acquire  at 
least  a  90%  interest  in  the  cash 
distributions  of  the  Local  Limited 
Partnership,  with  the  balance  remaining 
with  the  Local  General  Partners.  In 
addition,  in  connection  with  the 
qualification  of  the  sale  of  the  units  of 
limited  partnership  interests  in  certain 
states,  the  Partnership  has  entered  into 
an  undertaking  with  certain  state 
securities  authorities  indicating  that  the 
Local  Limited  Partnership  Agreements 
will  provide  to  the  limited  partners  of 
the  local  limited  partnerships 
substantially  all  of  the  rights  required  by 
Section  VII  of  the  NASAA  Guidelines. 

4.  On  March  18, 1988.  the  Partnership 
filed  a  registration  statement  (as 
amended  on  June  16, 1988)  under  the 
Securities  Act  of  1933.  as  amended  (the 
"Securities  Act"),  pursuant  to  which  the 
Partnership  intends  to  offer  publicly 
35,000  untis  of  limited  partnership 
interest  ("Units")  at  $1,000  per  Unit  with 
a  minimum  investment  of  $5,000  per 
investor.  Purchasers  of  Units  will 
become  limited  partners  ("Limited 
Partners")  of  the  Partnership.  In  the 
event  that  subscriptions  for  more  than 
35.000  Units  are  received,  the 
Partnership  has  registered  a  total  of 
60,000  Units  and  has  granted  to  Arch 
Street.  Inc.,  a  right  to  sell  up  to  25.000 
additional  units. 

5.  Subscriptions  for  Units  must  be 
approved  by  Arch  Street,  Inc.  (the 
"Managing  General  Partner"),  and  such 
approval  will  be  made  conditional  upon 
representations  as  to  suitability  of  the 
investment  for  each  subscriber.  The 
form  of  subscription  agreement  for 
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Units,  set  forth  as  Exhibit  B  to  the 
Prospectus,  provides  that  each 
subscriber  will  represent,  among  other 
things,  that  he  meets  the  general 
investor  suitability  standards 
established  by  the  Partnership  and  set 
forth  under  the  heading  "Who  Should 
Invest."  Such  general  investor  suitability 
standards  provide,  among  other  things, 
that  investment  in  the  Partnership  is 
suitable  only  for  an  investor  (a 
"Qualified  Investor")  who  meets  the 
following  requirements:  (a)  In  the  case 
of  an  investor  that  is  a  corporation, 
other  than  a  corporation  subject  to 
Subchapter  S  of  the  Internal  Revenue 
Code  of  1986  (a  "C  Corporation"),  such 
corporation  has  a  net  worth  of  not  less 
than  $75,000.  or  (b)  in  the  case  of  a 
noncorporate  investor,  such  investor 
reasonably  expects  to  have  substantial 
unsheltered  passive  income  or,  if  an 
individual,  such  investor  reasonably 
expects  to  have  adjusted  gross  income 
of  less  than  $250,000  in  the  next  twelve 
years  and  reasonably  expects  to  have 
income  tax  liability  during  those  years 
in  respect  of  which  the  tax  credits  can 
be  utilized  and  either  (1)  he  has  a  net 
worth  (exclusive  of  home,  furnishings 
and  automobiles)  of  at  least  $50,000 
($35,000,  if  such  investor  is  a  resident  of 
New  Hampshire)  and  an  annual  gross 
income  of  not  less  than  $30,000  ($35,000. 
if  such  investor  is  a  resident  of  New 
Hampshire)  in  the  current  year  and 
estimates  he  will  maintain  these  levels 
fur  the  twelve  succeeding  years  and  that 
(without  regard  to  investment  in  the 
Partnership)  some  part  of  his  income  for 
the  current  year  and  the  twelve 
succeeding  years  will  be  subject  to 
Federal  income  tax  at  the  rate  of  28%  or 
more,  or  (2)  irrespective  of  annual 
taxable  income,  he  has  a  net  worth 
(exclusive  of  home,  furnishings  and 
automobiles)  of  at  least  $75,000.  or  is 
purchasing  in  a  fiduciary  capacity  for  a 
person  or  entity  having  such  net  worth 
and  annual  gross  income  as  set  forth  in 
clause  (1)  or  such  net  worth  as  set  forth 
in  clause  (2).  Units  will  be  sold  in 
certain  states  only  to  persons  who  meet 
additional  or  alternative  standards 
which  will  be  set  forth  in  the  Prospectus, 
any  supplement  to  the  Prospectus  or  the 
Subscription  Agreement;  provided, 
however,  that  in  no  event  shall  the 
Partnership  employ  any  such  suitability 
standard  which  is  less  restrictive  than 
that  set  forth  above.  Further,  it  is 
required  that,  prior  to  admission  to  the 
Partnership  as  a  limited  partner,  each 
proposed  assignee  must  deliver  to  the 
Managing  General  Partner  evidence  of 
the  suitability  of  his  investment.  The 
Partnership  Agreement  also  imposes 


certain  restrictions  on  transfer  of  the 
Unit*. 

6.  The  Partnership  will  be  controlled 
by  Arch  Street.  Inc.  and  Arch  Street 
Limited  Partnership,  its  general  partners 
(the  "General  Partners"),  and  the 
Limited  Partners,  consistent  with  their 
limited  liability  status,  will  not  be 
entitled  to  participate  in  the  control  of 
the  business  of  the  Partnership.  Limited 
Partners  owning  a  majority  of 
Partnership  interests  will  have  the  right 
to  amend  the  Partnership  Agreement 
(subject  to  certain  limitations),  to 
remove  any  General  Partner  and  elect  a 
replacement  therefor  and  to  dissolve  the 
Partnership.  In  addition,  under  the 
Partnership  Agreement,  each  Limited 
Partner  is  entitled  to  review  all  books 
and  records  of  the  Partnership  at  any 
and  all  reasonable  times. 

7.  The  Partnership  Agreement 
provides  that  certain  significant  actions 
cannot  be  taken  by  the  Managing 
General  Partner  without  the  express 
consent  of  a  majority  in  interest  of  the 
Limited  Partners.  Such  actions  include: 
(a)  Sale  at  any  one  time  of  all  or 
substantially  all  of  the  assets  of  the 
Partnership,  except  for  (1)  a  sale  of  any 
one  Local  Limited  Partnership  Interest  in 
a  twelve  month  period  or  (2)  sales  in 
connection  with  the  liquidation  and 
winding  up  of  the  Partnership's  business 
upon  its  dissolution,  (b)  dissolution  of 
the  Partnership  and  (c)  causing  the 
Partnership  to  merge  or  be  consolidated 
with  any  other  entity.  The  admission  of 
a  successor  or  additional  General 
Partner  would  also  require  express 
consent  under  the  Partnership 
Agreement.  For  the  protection  of  the 
Limited  Partners,  the  Managing  General 
Partner  and  the  partners  of  Arch  Street 
L.P.  have  agreed  that  PaineWebber 
Incorporated,  which  is  expected  to  act 
as  a  soliciting  dealer  for  a  majority  of 
the  Units,  or  an  affiliated  entity 
controlled  by  PaineWebber 
Incorporated  (collectively, 
"PaineWebber")  would  have  the  option 
to  become  the  managing  general  partner 
of  Arch  Street  LP.  if  certain  adverse 
events  occur  with  respect  to  the 
financial  condition  of  Boston  Financial. 
If  PaineWebber  elects  to  exercise  such 
option,  the  Partnership  Agreement 
provides  that  Arch  Street  L.P.  would 
become  the  Managing  General  Partner 
of  the  Partnership.  In  such 
circumstances,  PaineWebber  would 
purchase  a  1%  general  partner  interest  in 
Arch  Street  LP.  for  an  agreed  price  of 
$100.  The  remaining  99%  economic 
interest  in  Arch  Street  L.P.  would  be 
retained  by  Affiliates  of  Boston 
Financial.  Such  actions  would  be 
conditioned  upon  an  opinion  of  counsel 


that  PaineWebber  has  sufficient  net 
worth  to  ensure  that  the  Partnership  will 
continue  to  be  classified  as  a 
partnership  for  Federal  income  tax 
purposes.  However,  there  cannot  be  any 
assurance  that  PaineWebber  will  agree 
to  serve  in  such  role  or  that  it  would  be 
able  to  successfully  carry  on  the 
business  of  the  Partnership  in  such  an 
event. 

8.  Boston  Financial  Securities.  Inc.,  an 
affiliate  of  the  General  Partners  (the 
"Selling  Agent"),  will  receive  customary 
commissions  on  the  sale  of  the  Units 
together  with  an  expense  allowance  to 
defray  accountable  due  diligence 
activities.  The  Selling  Agent  may 
authorize  other  members  ("Soliciting 
Dealers")  of  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  to  sell 
Units.  The  Selling  Agent  will  pay  a 
concession  to  each  Soliciting  Dealer  on 
all  sales  of  Units  by  such  Soliciting 
Dealer  and  may  reallow  all  or  any 
portion  of  its  expense  allowance  to  such 
Soliciting  Dealer.  Such  selling 
commissions  are  customarily  charged  in 
securities  offerings  of  this  type  and  are 
consistent  with  the  guidelines  of  the 
NASD. 

9.  During  the  offering  and 
organizational  phase,  the  Managing 
General  Partner  or  its  affiliates  will 
receive  from  the  Partnership 
reimbursement  of  organizational 
offering  and  selling  expenses  and  an 
allowance  for  marketing  expenses. 

10.  Acquisition  phase  fees  payable  to 
all  persons,  including  the  General 
Partners  or  their  affiliates,  in  connection 
with  the  acquisition  of  interests  in  Local 
Limited  Partnerships,  will  be  limited  by 
the  guidelines  adopted  by  the  North 
American  Securities  Administrators 
Association,  Inc.  applicable  to  real 
estate  programs  in  the  form  of  limited 
partnerships.  During  the  operating 
phase,  the  Partnership  may  pay 
additional  fees  or  compensation  to  the 
General  Partners  or  their  Affiliates 
including  without  limitation  an  asset 
management  fee.  Such  asset 
management  fee  is  paid  in  consideration 
of  the  administration  of  the  affairs  of  the 
Partnership  in  connection  with  each 
Local  Limited  Partnership  in  which  the 
Partnership  invests.  Such  other  fees  may 
be  paid  in  consideration  of  property 
management  services  rendered  by  the 
General  Partners  or  their  Affiliates  as 
the  management  and  leasing  agent  for 
some  of  the  Local  Limited  Partnerships 
and  for  consulting  services  rendered  by 
the  General  Partners  or  their  Affiliates 
as  consultants  to  some  of  the  Local 
Limited  Partnerships.  All  such  fees  shall 
be  subject  to  the  terms  of  the 
Partnership  Agreements.  As  well,  the 
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General  partnera  or  their  Affiliates  may 
receive  amounts  from  Local  Limited 
Partnerships  to  the  extent  permitted  by 
applicable  law  and  regulations.  Such 
amounts  shall  be  paid  in  the  event  that 
the  General  Partners  or  their  Affiliates 
are  Local  General  Partners  and  all  such 
amounts  shall  be  subject  to  the  terms  of 
the  Partnership  Agreement. 
Compensation  to  the  General  Partners 
or  their  affiliates  during  the  liquidating 
stage  will  be  in  the  form  of  distributions 
of  the  proceeds  of  the  sale  or  refinancing 
of  Local  Limited  Partnership  projects  or 
interests,  or  of  real  or  personal  property 
of  the  Partnership.  In  addition  to  the 
foregoing  fees  and  interests,  the  General 
Partners  and  their  affiliates  will  be 
allocated  generally  1%  of  profits  and 
losses  of  the  Partnership  for  tax 
purposes. 

11.  The  substantial  fees  and  other 
forms  of  compensation  that  will  be  paid 
to  the  General  Partners  and  their 
affiliates  will  not  have  been  negotiated 
through  arm's  length  negotiations.  Terms 
of  all  such  compensation,  however,  will 
be  fair  and  not  less  favorable  to  the 
Partnership  than  would  be  the  case  if 
such  terms  had  been  negotiated  with 
independent  third  parties.  In  addition, 
compensation  in  various  forms  will  be 
paid  to  the  local  general  partner  of  each 
Local  Limited  Partnership. 

12.  The  Partnership  believes  that  such 
compensation  meets  all  applicable 
guidelines  necessary  to  permit  the  Units 
to  be  offered  and  sold  in  the  various 
States  which  prescribe  such  guidelines, 
including  without  limitation,  the 
statement  of  policy  adopted  by  the 
North  American  Securities 
Administrators  Association.  Inc. 
applicable  to  real  estate  programs  in  the 
form  of  limited  partnerships. 

13.  All  proceeds  of  the  public  offering 
of  Units  will  initially  be  placed  in  an 
escrow  account  with  Shawmut  Bank. 
N.A.  ("Escrow  Agent").  Pending  release 
of  offering  proceeds  to  the  Partnership, 
the  Escrow  Agent  will  deposit  escrowed 
funds  in  the  "Shawmut  Interest  Bearing 
Account,"  a  federally  insured  money 
market  deposit  account.  The  offering  of 
Units  will  terminate  not  later  than  one 
year  from  the  date  upon  which  the 
Partnership's  Registration  Statement 
shall  have  been  declared  effective.  If 
subscriptions  for  at  least  5,000  Units 
have  not  been  received  by  such 
tcrmiantion  date,  no  Units  will  be  sold 
and  funds  paid  by  subscribers  will  be 
returned  promptly,  together  with  a  pro 
rata  share  of  any  interest  earned 
thereon.  The  Partnership  will  not  accept 
any  subscriptions  for  Units  until  the 
excmptive  order  applied  for  herein  is 
granted  or  the  Partnership  receives  an 


opinion  of  counsel  that  it  is  exempt  from 
registration  under  the  Act.  Upon  receipt 
of  the  prescribed  minimum  number  of 
subscriptions,  funds  in  escrow  will  be 
released  to  the  Partnership  and  held  in 
trust  pending  investment  in  Local 
Limited  Partnerships.  Any  net  proceeds 
not  immediately  utilized  to  acquire 
Local  Limited  Partnership  interests  or 
for  other  Partnership  purposes  will  be 
invested  in  highly  liquid,  non- 
speculative  securities  which  provide 
adequately  for  the  preservation  of 
capital.  After  an  intial  capital 
contribution  to  a  Local  Limited 
Partnership,  other  funds  allocated  for 
subsequent  investment  therein  will  also 
be  temporarily  invested  in  such 
securities.  Interest  earned  thereon  shall 
be  employed  in  a  manner  determined  by 
the  General  Partners. 

14.  The  Partnership  does  not  intend  to 
trade  in  such  temporary  investments  or 
in  investments  of  reserves  or  of  funds 
allocated  for  subsequent  investment  in 
Local  Limited  Partnerships  and  there 
will  be  no  speculation  by  the 
Partnership  in  any  of  such  investments. 
Further,  the  Partnership  will  own  and 
hold  these  securities  on  a  temporary 
basis  pending  full  investment  in  Local 
Limited  Partnership  interests  in 
accordance  with  the  purposes  of  the 
Partnership.  It  is  the  Partnership's 
intention  to  apply  capital  raised  in  its 
public  offering  to  the  acquisition  of 
Local  Limited  Partnership  interests  as 
soon  as  possible. 

15.  The  Partnership  expects  to  file 
with  the  Commission,  pursuant  to 
section  15(d)  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act"),  all 
required  reports.  The  Partnership  will, 
under  the  terms  of  the  Partnership 
Agreement,  be  required  to  distribute, 
among  other  things,  unaudited  quarterly 
financial  statements  and  audited  annual 
financial  statements,  in  each  case 
together  with  reports  summarizing  the 
Partnership's  activities. 

16.  The  Partnership  Agreement 
provides  that,  subject  to  certain 
limitations,  the  Partnership  shall 
indemnify  the  General  Partners  and 
certain  affiliates  for  losses  sustained  by 
them  or  their  affiliates  in  connection 
with  the  business  of  the  Partnership 
provided  that  the  same  were  not  the 
result  of  negligence  or  misconduct  on 
the  part  of  such  General  Partner  or 
affiliate  and  were  the  result  of  a  course 
of  conduct  which  such  General  Partner 
or  a  designated  affiliate,  in  good  faith, 
determined  was  in  the  best  interest  of 
the  Partnership.  Insofar  as 
indemnification  for  liabilities  under  the 
Securities  Act  may  be  permitted  to  the 
General  Partners,  however,  the 


Partnership  has  been  advised  that  in  the 
opinion  of  the  Commission,  such 
indemnification  is  contrary  to  public 
policy  as  expressed  in  said  Act  and  is 
therefore  unenforceable. 

Applicants'  Legal  Conclusions 

1.  Without  conceding  that  the 
Partnership  is  an  investment  company 
as  defined  in  the  1940  Act.  Applicants 
request  that  the  Partnership  be 
exempted  from  all  provisions  of  the  1940 
Act.  The  exemption  of  the  Partnership 
from  all  provisions  of  the  1940  Act  is 
both  necessary  and  appropriate  in  the 
public  interest,  because:  (a)  Investment 
in  low  and  moderate  income  housing  in 
accordance  with  the  national  policy 
expressed  in  Title  IX  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form;  (b)  the  limited 
partnership  structure  provides  the  only 
means  of  bringing  private  equity  capital 
into  such  housing;  (c)  the  limited 
partnership  form  insulates  each  limited 
partner  from  personal  liability  and  limits 
financial  risk  incurred  by  the  limited 
partner  to  the  amount  he  has  invested  in 
the  program,,  while  also  allowing  the 
limited  partner  to  claim  on  his 
individual  tax  return  his  proportionate 
share  of  the  credits,  income  and  losses 
from  the  investment;  (d)  the  limited 
partnership  form  of  organization  is 
incompatible  with  fundamental 
provisions  of  the  1940  Act,  such  as  the 
requirement  of  annual  approval  by 
investors  of  a  management  contract  and 
the  requirements  concerning  election  of 
directors  and  the  termination  of  the 
management  contract;  and  (e)  real 
estate  limited  partnerships  such  as  the 
Partnership  generally  cannot  comply 
with  the  asset  coverage  limitations 
imposed  by  Section  18  of  the  1940  Act. 
Thus,  an  exemption  from  these  basic 
provisions  is  necessary,  and  it  is 
appropriate  that  such  exemption  be 
granted  so  as  not  to  discourage  use  of 
the  two-tier  limited  partnership  entity  or 
frustrate  the  public  policy  established 
by  the  housing  laws. 

2.  Interests  in  the  Partnership  will  be 
sold  only  to  (and  transfers  will  be 
permitted  only  to)  investors  who  meet 
specified  suitability  standards  (as 
described  above)  which  the  Partnership 
believes  are  consistent  with  the 
requirements  in  Investment  Company 
Act  Release  No.  8456  (August  9, 1974) 
("Release  No.  8456"),  with  the  guidelines 
of  those  states  which  prescribe 
suitability  standards  and  with  the 
securities  laws  of  all  states  where  the 
Units  will  be  sold.  Such  investors  will 
receive  extensive  reports  concerning  the 
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Partnership's  business  and  operations. 
Although  the  interests  of  the  General 
Partners  and  their  affiliates  may  conflict 
in  various  ways  with  the  interests  of 
Limited  Partners.  Limited  Partners  are 
adequately  protected  through  disclosure 
in  the  Prospectus.  To  address  this 
conflict,  the  General  Partners  agree,  in 
Section  5.7  of  the  Partnership 
Agreement,  that  each  General  Partner 
and  each  Affiliate  of  each  General 
Partner,  prior  to  entering  into  an 
investment  which  could  be  suitable  for 
the  Partnership  or  recommending  such 
investment  to  others,  must  present  to  the 
Partnership  the  opportunity  to  enter  into 
such  investment  and  may  not  enter  into 
such  investment  on  its  own  behalf  nor 
recommend  it  to  others  unless  the 
Partnership  has  declined  to  enter  into 
such  investment.  Further  protection  for 
the  interests  of  Limited  Partners  is 
provided  by  the  numerous  provisions  of 
the  Partnership  Agreement  designed  to 
prevent  over-reaching  by  the  General 
Partners  and  to  assure  fair  dealing  by 
the  General  Partners  vis-a-vis  the 
Limited  Partners. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz. 
Secretary. 

II-'R  Doc.  88-15903  Filed  7-13-88;  8:45  am| 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

(Docket  No.  305-32] 

Request  for  Information  Regarding 
Obtaining  and  Enforcing  Patents  in 
Korea 

agency:  Office  of  the  United  States 
Trade  Representative. 

action:  Request  for  submissions  from 
the  public  regarding  experiences  in 
obtaining  and  enforcing  patent  rights  in 
the  Republic  of  Korea  (Korea). 

summary:  On  June  13. 1988,  United 
States  Trade  Representative  Clayton 
Yeutter  established  an  Interagency  Fact- 
Finding  Task  Force  to  examine  practices 
and  policies  of  the  Republic  of  Korea 
related  to  obtaining  and  enforcing 
patent  rights.  The  Task  Force  was  set  up 
under  section  305  of  the  Trade  Act  of 
1974. 19  U.S.C.  2415.  in  response  to 
concerns  expressed  by  U.S.  companies 
that  obtaining  patent  protection  in 
Korea  was  unusually  difficult  and  that 
patent  rights,  once  obtained,  did  not 
provide  adequate  and  effective 
protection  due  to  lack  of  proper 
enforcement. 


The  Task  Force  is  seeking  information 
from  the  public  regarding  specified 
issues.  Submissions  to  the  U.S.  Patent 
and  Trademark  Office  must  be  made  by 
Aug.  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  questions  should  be 
submitted  to  H.  Dieter  Hoinkes.  Office 
of  Legislation  and  International  Affairs. 
Box  4.  Patent  and  Trademark  Office. 
Washington.  DC  20231. 
SUPPLEMENTARY  INFORMATION:  The  Task 

Force  will  examine  the  validity  of  these 
concerns  with  a  view  to  determining 
whether  the  complaints  are  isolated 
cases  or  part  of  a  broader  problem 
representing  discriminatory  treatment  of 
foreign  patent  applicants  and  patent 
owners  in  Korea  or  deficiencies  in  the 
patent  enforcement  system.  To 
accomplish  this,  the  Task  Force  needs  to 
obtain  factual  information  from  patent 
applicants  and  owners  documenting 
their  experiences  relating  to  the 
protection  of  their  patent  rights  in 
Korea.  Information  serving  to  establish 
the  pattern  for  Korean  patent  treatment 
of  foreign  patentees  and  applicants  is 
desired.  Evidence  intended  to 
demonstrate  improper  or  discriminatory 
patent  treatment  should  be  documented 
and  show,  or  tend  to  show,  that  such 
practices  and  procedures  are  clearly 
contrary  to  the  apparent  meaning  of 
Korean  patent  laws  or  to  generally 
accepted  standards  followed  by  the 
United  States  and  its  other  trading 
partners. 

Specifically,  the  Task  Force  seeks 
information  about: 

{!)  The  treatment  of  foreign  patent 
applicants  (as  both  petitioners  and 
respondents)  by  the  Korean  Office  of 
Patents  Administration,  including 
experiences  where  foreign  applicants 
had  their  patent  applications 
appropriately  or  inappropriately  granted 
or  denied: 

(2)  The  treatment  of  foreign  patent 
applicants  and  owners  by  the  Korean 
judicial  system,  including  the  fairness  of 
the  procedures  for  plaintiffs  as  well  as 
defendants; 

(3)  The  frequency  of  granting  and 
denying  patent  applications  submitted 
by  Korean  as  compared  to  foreign 
applicants,  so  as  to  indicate  the 
existence  or  non-existence  of  a  systemic 
bias  by  Korean  administrative  or 
judicial  bodies. 

All  documents  must  be  in  English  and 
thoroughly  legible.  Although  it  is  not 
possible  to  specify  the  exact 
documentary  evidence  required  in  each 
case,  the  materials  provided  should  be 
sufficient  to  enable  experts  and 
examiners  of  the  U.S.  Patent  and 
Trademark  Office  of  evaluate  the 


speciHc  allegation  of  unfair  treatment 
under  the  Korean  patent  law  and 
generally  prevailing  standards  of 
practice  in  the  area. 

For  example,  if  a  complainant 
believes  the  Korean  Patent  Office 
unevenly  applied  the  patentability 
criterion  of  unobviousness,  the 
documents  submitted  to  the  Task  Force 
should  include  a  recitation  of  the 
specific  circumstances  and  facts, 
supported  by  copies  of  the  relevant 
patent  application,  references  cited 
against  the  particular  claim  in  question, 
relevant  communications  between  the 
applicant  and  the  Korean  Patent  Offlce, 
and  decisions  affirming  the  Korean 
patent  examiner's  position.  If  the  same 
claim  or  one  substantially  identical  to 
the  claim  rejected  in  Korea  was  allowed 
by  the  patent  office  of  another  country 
that  conducts  examination  for 
patentability,  documents  to  that  effect 
should  be  submitted  also.  If.  in  the 
alternative,  a  claim  was  allowed  to  a 
Korean  national  that,  applying 
prevailing  standards,  a  complainant 
believes  should  not  have  been  allowed, 
similar  documentation  should  be 
submitted  including,  where  possible, 
copies  of  any  published  unexamined 
applications  and/or  patents  on  the  same 
subject  matter  granted  to  the  Korean 
national  in  other  patent  examining 
countries  that  would  demonstrate  that 
the  particular  claim  in  question  was  not 
allowed  there. 

The  mandate  of  the  Task  Force  does 
not  include  assistance  to  patent 
applicants  to  obtain  patents  or 
prosecute  applications  presently 
pending  before  the  Korean  Office  of 
Patents  Administration.  Similarly,  the 
Task  Force  will  not  intervene  in  actual 
court  proceedings  on  behalf  of  an 
individual  patent  owner.  The  purpose  of 
the  Task  Force  is  simply  to  determine 
whether  there  is  any  evidence  of  a 
systemic  problem  in  the  granting  and 
enforcement  of  patents  in  Korea. 

We  anticipate  that  submissions  will 
consist  of  documents  that  do  not  contain 
proprietary  information  and  therefore 
these  documents  will  not  be  accorded 
confidential  treatment,  it  should  also  be 
noted  that  information  submitted  may 
be  disclosed  to  the  Korean  government. 

Ambassador  Yeutter  has  requested 
that  the  Task  Force  provide  him  with  a 
preliminary  report  by  Dec.  1. 1988. 
Accordingly,  submissions  to  the  Task 
Force  must  be  made  by  Aug.  15. 1988.  to 
permit  adequate  time  for  review.  The 
Task  Force  reserves  to  right  to 
determine  which  submissions  it  will  use 
for  investigation.  Further,  any 
determination  by  the  Task  Force 
regarding  Korean  practices  or 


procedures  in  patent  matters  remains 

strictly  within  its  purview  and  is  not 

subject  to  further  review  by  any  other 

body  or  person. 

Peter  Allgeier, 

Assistant  U.S.  Trade  Representative  for  Asia 

and  the  Pacific. 

[PR  Doc.  88-15940  Filed  7-13-88:  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt 
of  Noise  Compatit>ility  Program  and 
Request  for  Review  Indianapolis 
International  Airport,  Indiana 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Indianapolis  Airport 
Authority  for  Indianapolis  International 
Airport  under  the  provisions  of  Title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Indianapolis 
International  Airport  under  Part  150  in 
conjunction  with  the  noise  exposure 
map.  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
December  21, 1988. 

DATES:  The  effective  date  of  the  FAA's 
determination  on  the  noise  exposure 
maps  and  of  the  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  June  24. 1988.  The  public  comment 
period  ends  July  24. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Prescott  C.  Snyder.  Federal  Aviation 
Administration,  Great  Lakes  Region, 
Airports  Division,  AGL-«11,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  (312)  694-7538. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Indianapolis  International  Airport 
are  in  compliance  with  applicable 
requirements  of  Part  150.  effective  June 
24. 1988.  Further,  the  FAA  is  reviewing  a 
proposed  noise  compatibility  program 
for  that  airport  which  will  be  approved 
or  disapproved  on  or  before  December 
21. 1988.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 


Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  the  Federal 
Aviation  Regulations  (FAR)  Part  150. 
promulgated  pursuant  to  Tide  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  the  FAA's  approval  which 
sets  forth  the  measures  the  operator  has 
taken,  or  proposes,  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

Indianapolis  Airport  Authority 
submitted  to  the  FAA  on  May  22. 1987 
noise  exposure  maps,  descriptions  and 
other  documentation  which  were 
produced  during  the  Airport  Noise 
Compatibility  Planning  (Part  150)  Study 
at  Indianapolis  International  Airport 
from  May  1986  to  May  1987.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures. 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  Uie  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Indianapolis 
Airport  Authority.  The  specific  maps 
under  consideration  are  Noise  Exposure 
Maps:  Current  Unabated  Conditions. 
Part  A  and  B  and  1992  Unabated 
Conditions.  Part  A  and  B.  They  are 
included  along  with  supporting 
documentation  found  in  the  Part  I  Noise 
Exposure  Map  Documentation  of  the 
Part  150  Study  in  the  submission.  The 
FAA  has  determined  that  these  maps  for 
Indianapolis  International  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  June  24. 1988.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 


compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  noise  exposure 
map  submitted  under  section  103  of  the 
Act.  it  should  be  noted  that  the  FAA  is 
not  involved  in  any  way  in  determining 
the  relative  locations  of  specific 
properties  with  regard  to  the  depicted 
noise  contours,  or  in  interpreting  the 
noise  exposure  maps  to  resolve 
questions  concerning,  for  example, 
which  properties  should  be  covered  by 
the  provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
who  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  Part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibihty  program  for 
Indianapolis  International  Airport,  also 
effective  on  June  24, 1988.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  December  21. 
1988. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
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the  maps,  and  the  proposed  noise 
compatibibty  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 

Independence  Avenue  SW.,  Room  617, 

Washington,  DC  20591 
Federal  Aviation  Administration.  Great 

Lakes  Region.  2300  East  Devon 

Avenue,  Room  261.  Des  Plaines, 

Illinois  eOOlS 
Federal  Aviation  Administration, 

Chicago  Airports  District  Office,  2300 

East  Devon  Avenue.  Room  280,  Des 

Plaines,  Illinois  60018 
Indianapolis  Aviation  Administration, 

Indianapolis  International  Airport, 

Indianapolis.  Indiana  46251. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 

heading,  FOR  RNITHEII  mPOMNATION 
CONTACT. 

Issued  in  Des  Plaines,  Illinois,  June  24. 1988. 
William  H.  PoUaid. 
Director.  Great  Lakes  Region. 
|FR  Doc  88-15815  Filed  7-13-88: 8:45  am] 
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PeUtton  for  Exaniplion;  Summary  of 
PetttkMM  Reeaiwad:  DI^MMNiOfia  of 
PetMons  laaued 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


r  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 


date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  August  3, 1988. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No .  800 

Independence  Avenue  SW.. 
Washington.  DC  20561. 

FOR  FURTHER  INFORMATKM  CONTACT: 

The  petitioa  any  comments  received, 
and  a  copy  of  any  fmal  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
600  Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  f  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  July  8. 1988. 
Dsnifle  D.  Hall. 
Manager,  Program  Management  Staff. 


Petitions  for  Exemption 


Docket  No. 

PsMiOfMf 

Regulalions  sNectod 

OMcnption  of  reM  sought 

25050 „.. 

Wrangler  AmsIkxi,  Inc  — « — « «.« 

14  CFR  121J71(«) .._.    

To  allow  petitiooef  to  contract  »i*ti  certain  foreign  countries  lor  the 
maintenance,  repair,  overtoad.  and  wodWcatwo  of  engines,  propel- 
lers, and  other  systems  and  componsnt  of  Sw  Canadair  CL-44 
airoraft  and  to  purchase  0.-44  parts  from  certain  faeign  suppli- 
ers. 

Petitions  for  Exemption 


Docket 
No 


Petitioner 


Regulalions  sMedad 


Description  of  reliel  sought  disposition 


23771 


24256 


Cessna  Aircraft  Company.. 


Dallort  Corporation.. 


25450 


Air  SpeciaNies  Corporation  dtia  Air  Amer- 


14  CFR  91 .213  and  91 .31. 


14  CFR  6l.S7(a)(1).  (ct.  and  (d): 
61.5e(c)(1)  and  (d):  61.63(d)  (2)  and 
(3);  61  67(dM2):  Part  61.  Append^  A; 
and  Part  121.  /^pendix  K 


14  CFR  121371(a). 


To  amend  Exemption  No.  4050B.  as  amended.  Vwt  ahMis  operators 
of  Cessna  Models  550,  8550,  and  552  to  operate  the  aircraft 
withoul  a  second  in  command,  sutiject  to  certain  conditwns  and 
kmilations.  GRANT.  June  3a  19K.  Exenpton  Na  40S0O. 

To  alkwr  (1)  Certain  in-SigM  checking  requiremanis  of  Part  61  to  be 
accomplished  in  FAA-appraved  simulators;  (2)  approwal  of  petiliorv 
SI'S  B-727-200.  B-747-200.  and  DC-8  simulators  without  meeting 
trie  cerlificale-hokling  requirement  of  1 121,496:  (3)  the  use  of 
irtstructors  wtio  have  not  tieen  employed  t>y  petitioner  lor  at  least  1 
year  in  the  capacity  of  an  instructor,  pik>t  n  command,  or  second  in 
command  of  an  airplane  of  ttie  same  group  in  which  they  are 
instructing  or  checking  and  without  its  plot  instructors  participating 
in  an  FAA-approved  lirte  flying  prt)gram  or  line  ofieervatwn  program; 
and  (4)  petitioner  to  conduct  Phaae  ■  ftaMng  tor  airfine  operators 
using  petitioner's  approved  training  programs.  GRANT,  June  29, 
1908,  exemption  No.  4955. 

To  aHow  petitioner  to  contrsd  with  Hong  Kong  Aircraft  Engineering 
Compaffy  to  perform  repavs,  er>gir)e  module  refurbisfiment,  and 
component  overhaiis  on  too  ol  its  fteSs-Royoe  R8211-22B  erv 
gines  utilized  on  petitioner's  L-101 1  aircraft  GRANT,  July  I.  1908, 
Exemption  No.  49SS. 


|FR  Doc.  86-1581B  Filed  7-13-88;  8:45  am) 
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Federal  Highway  Adtnlnistration 

Environmental  Impact  Statement; 
Dade  County.  FL 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Rescind  notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  not 
be  prepared  for  a  proposed  highway 
project  in  Dade  County,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT 

R.V.  Robertson,  District  Engineer. 
Federal  Highway  Administration,  227 
North  Bronough  Street,  Room  2015. 
Tallahassee,  Florida  32201,  Telephone: 
(904)  681-7236. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  a  proposed 
highway  project  to  improve  SR-932  in 
Dade  County,  Florida,  was  issued  on 
July  8, 1987  and  published  in  the  July  17. 
1987  Federal  Register.  The  FHWA,  in 
cooperation  with  the  FLorida 
Department  of  Transportation,  has  since 
determined  that  preparation  of  an  EIS  is 
not  necessary  for  this  proposed  highway 
project  and  hereby  rescinds  the  previous 
Notice  of  Intent.  (Catalog  of  Federal 
Domestic  Assistance  Program  Number 
20.205,  Highway  Research,  Planning  and 
construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  of  Federal  programs  and 
activities  apply  to  this  program.) 

Issued  on:  )uly  7, 1987. 

R.  V.  Robertson, 

District  Engineer,  TaUabssee,  Florida. 

[FR  Doc.  8&-15071  Filed  7-13-88;  8:45  am) 
SILUItO  CODE  4910-23-M 


Environmental  Impact  Statement; 
Navarro  County,  TX 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Navarro  County.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
W.L.  Hall.  Jr..  P.E.,  District  Engineer, 
Federal  Highway  Administration.  826 
Federal  Building,  Austin.  Texas  78701, 
Telephone:  512-482-5988. 


SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  State 
Department  of  Highways  and  Public 
Transportation  of  Texas,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  construct  a  bypass  on 
State  Highway  31  (S.H.  31)  around 
Corsicana  in  Navarro  County,  Texas. 
The  proposed  project  consists  of 
selecting  a  corridor  to  be  reserved  for  a 
divided  highway  from  west  of 
Corsicana's  Central  Business  District  to 
Interstate  Highway  45  (IH  45).  The 
proposed  facility  will  be  a  four-lane 
divided  highway  on  new  location,  with  a 
76-foot  wide  median.  Two  12-foot  lanes 
with  10-foot  outside  and  four-foot  inside 
shoulders  will  be  provided  in  each 
direction. 

The  existing  S.H.  31  provides  a  major 
transportation  corridor  from  Waco  to 
Tyler,  with  north-south  access  to  Dallas 
and  Houston  through  the  U.S.  75  and  I.H. 
45  intersections.  Through  the  Central 
Business  District  of  Corsicana.  the 
existing  roadway  creates  a  problem  of 
traffic  congestion.  The  present  route  is 
burdened  with  eight  traffic  signals,  one 
school  zone,  and  unprotected  left  turns. 
The  narrow  right-of-way  does  not 
provide  sufficient  area  for  development 
of  the  required  improvements.  Business 
and  residential  developments  are  built    . 
near  the  right-of-way  and  would  be 
disrupted  by  acquisition  of  additional 
right-of-way.  The  facility  does  not  meet 
the  current  design  standards  for 
capacity  or  safety. 

The  proposed  project  will  ease  the 
traffic  congestion  in  the  downtown  area 
and  simultaneously  provide  a 
continuous  external  route  with  direct 
connection  to  IH  45. 

The  proposal  offers  3  routes;  Routes  1 
and  2,  which  are  respectfully  5.7  miles 
and  3.7  miles  in  length,  provide  for  a 
southerly  by-pass  and  will  pass  through 
sections  of  the  cities  of  Corsicana  and 
Retreat.  Route  3,  which  is  8  miles  in 
length,  provides  for  a  northerly  by-pass 
and  will  pass  through  the  northern 
section  of  the  City  of  Corsicana.  In 
addition  to  these  corridors,  an 
alternative  exists  to  use  the  existing 
facility  through  Corsicana.  The  no 
improvement,  or  the  "no-build"  option 
would  result  in  increased  tragic 
congestion  due  to  increased  traffic 
volume,  or  would  compel  traffic  to  find 
less  desirable  routes  other  than  the 
proposed  project. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  public  meeting  was 
held  on  January  29, 1987.  for  the 


proposed  action.  A  public  hearing  will 
also  be  held.  Public  notice  will  be  given 
as  to  the  time  and  place  of  the  hearing. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  prior  to  the  public 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Issued  on:  )uly  6. 1988. 
W.L  Hall  Jr.. 

District  Engineer,  Austin,  Texas. 

[FR  Doc.  88-15783  Filed  7-13-88:  8:45  am] 
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Urt>an  Mass  Transportation 
Administration 

UMTA  Section  3  and  9  Grant 
Obligations 

agency:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 
ACTION:  Notice. 

summary:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1988,  included  in 
the  Omnibus  Appropriations  Act,  Pub.  L 
100-202  signed  into  law  by  President 
Reagan  on  December  22, 1987,  contained 
a  provision  requiring  the  Urban  Mass 
Transportation  Administration  to 
publish  an  announcement  in  the 
FEDERAL  REGISTER  each  time  a  grant  is 
obligated  pursuant  to  Sections  3  and  9  of 
the  Urban  Mass  Transportation  Act  of 
1964,  as  amended.  The  statute  requires 
that  the  announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMA'nON  CONTACT: 

Edward  R.  Fleischman,  Chief,  Resource 
Management  Division.  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
Grants  Management,  400  Seventh  Street 
SW..  Room  9305.  Washington,  DC  20590. 
(202)  366-2053. 

SUPPLEMENTARY  INFORMATION:  The 
section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
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of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 


basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 


to  the  statute  UMTA  reports  the 
following  grant  information. 


Transit  properly 


Grant  number 


Grant 
amount 


Ot>tigation  date 


Town  of  Van.  Vaa.  CO _._ _ : 

City  of  Chailone.  Cfwiotte,  NC 

896S0M  V  Qi'anis 

City  of  Napa,  Napa,  CA _ 

Ann  Artwr  Transportation  Aultxxity,  Ann  Arbor,  Ml 


CO-03-0041-01 
f«>03-0023 


CA-90-X237-02 
MI-90-X037-01 


$607,125 
$930,000 


Apr.  30.  1968. 
Junes,  1988. 


$16^11 
$28,592 


Apr.  21.  1688. 
Apr.  27.  1988. 


Issued  on:  June  28, 1988. 
Alfred  A.  Dellibovi. 

Administrator. 

|FR  Doc.  88-15904  Filed  7-13-88;  8:45  amj 

BILLING  CODE  4S10-S7-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2, 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit.  "DEGAS"  (see 
list) '  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Metropolitan 
Museum  of  Art  in  New  York,  New  York, 
beginning  on  or  about  October  11, 1988, 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  Is 
202-485-7988.  and  the  address  is  Room  700,  U.S. 
Information  Agency.  301  4th  Street  SW.. 
Washington.  OC  20S47. 


to  on  or  about  January  8, 1989,  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 
R.  Wallace  Stuari. 
A  cling  General  Counsel. 
Date:  )uly  8. 198a 
[FR  Doc.  68-15799  Filed  7-13-66:  8:45  am| 

BILLING  CODE  UJO-OI-H 

VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form,  (2)  the  title  of  the  form,  (3)  the 
agency  form  number,  if  applicable,  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  filled  out,  (6) 
who  will  be  required  or  asked  to  report, 
(7)  an  estimate  of  the  number  of 
responses.  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h)  of  Pub.  L.  96-511  applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 


from  John  Turner,  Department  of 
Veterans  Benefits  (203C),  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  hst  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503,  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  August 
15, 1988. 

Dated:  June  30, 198& 
By  direction  of  the  Administrator. 
Frank  E.  Lalley. 

Director.  Office  of  Information  Management 
and  Statistics. 

New 

1.  Department  of  Veterans  Benefits. 

2.  Marital  Status  Questionnaire. 

3.  VA  Form  21-0537. 

4.  This  form  is  used  to  request 
certification  of  a  continued  unremarried 
status  by  surviving  spouses  in  receipt  of 
Dependency  and  Indemnity 
Compensation. 

5.  Triennially. 

6.  Individuals  or  households. 

7.  88.000  responses. 
8. 14.667  hours. 

9.  Not  applicable. 

(FR  Doc.  88-15749  Filed  7-13-88;  8:45  am| 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  53,  No.  135 
Thursday.  July  14,  1988 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.  94-409)  5  U.S.C.   552b(e)(3). 


FEDERAL  RESERVE  SYSTEM 

Committee  on  Employee  Benefits 

TIME  AND  DATE:  9:00  a.m.,  Tuesday.  July 
19. 1988. 

PlACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  The  Committee's  agenda  will  consist  of 
matters  relating  to:  (a)  The  general 
administrative  policies  and  procedures  of  the 
Retirement  Plan,  Thrift  Wan,  Long-Term 
Disability  Income  Plan,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve  System; 
(b)  general  supervision  of  the  operations  of 
the  Plans;  (c)  the  maintenance  of  proper 
accounts  and  accounting  procedures  in 
respect  to  the  Plans;  (d)  the  preparation  and 
submission  of  an  annual  report  on  the 
operations  of  each  of  such  Plans;  (e)  the 
maintenance  and  staffing  of  the  Office  of  the 
Federal  Reserve  Employee  Benefits  System; 
and  (f)  the  arrangement  for  such  legal, 
actuarial,  accounting,  administrative,  and 
other  services  as  the  Committee  deems 
necessary  to  carry  out  the  provisions  of  the 
Plans. 

Specific  item  is:  Amendment  to  the  Life  and 
Survivor  Income  Plan. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 


Date:  )uly  12. 1988. 
William  W.  Wiles, 

Secretary  of  the  Board. 

|FR  Doc.  88-15925  Filed  7-12-88;  11:17  am) 

BILLING  COOE  621l>-01-«i 

NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Personnel  Committee  Meeting 

TIME  AND  DATE:  4:00  p.m.,  Monday,  July 

18, 1988. 

PLACE:  National  Credit  Union 

Administration,  1776  G  Street,  NW., 

Chairman's  Conference  Room,  6th  Floor, 

Washington,  DC  20456. 

STATUS:  Closed. 

CONTACT  PERSON  FOR  MORE 

information:  Bonnie  Nance  Frazier, 

Director  of  Communications,  376-3224. 

agenda: 

1.  Approval  of  Officer  Performance 

Objectives. 

2.  Recommendation  of  Officer  Merit  Award 

Pool. 
Carol  J.  McCabe. 
Secretary. 
[FR  Doc.  88-15892  Filed  7-11-88;  5:12  pm] 

BILUNG  COOE  7S7(M>1-« 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  July  11, 1988. 

A  closed  meeting  will  be  held  on 
Tuesday,  July  12, 1988,  at  2:30  p.m. 


The  Commissioners,  Counsel  to  the 
Commissioners,  the  Security  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Cox,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  July  12, 
1988,  at  2:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Formal  orders  of  investigation. 

Settlement  of  injunctive  actions. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Nancy 
Morris  at  (202)  272-2468. 
Jonathan  G.  Katz, 
Secretary. 
July  8, 1988. 
[FR  Doc.  88-15897  Filed  7-11-88;  5:13  pmj 
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Corrections 


Federal  Register 

Vol.  53.  No.  135 
Thursday.  July  14.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  correctiorra  o(  previously 
published  Presidential.  Rule.  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  ttie 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-53104;  FRL-3393-91 

Premanufacture  Notices;  Monthly 
Status  Report  for  March  1988 

Correction 

In  notice  document  88-128a7  beginning 
on  page  25408  in  the  issue  of 
Wednesday.  July  6, 1988.  make  the 
following  corrections: 

1.  On  page  25409.  in  the  second 
column,  in  the  sixth  line  from  the 
bottom.  "P  87-1882"  should  read  "P  87- 
1882". 

2.  On  page  25411.  in  table  IV.  under 
"Date  of  commencement",  in  the  25th 
line  from  the  bottom.  "Do."  should  read 
"Feb.  17. 1988." 

3.  On  the  same  page,  in  the  same 
table,  under  "Identity /generic  name",  in 
the  10th  line  from  the  bottom,  the  last 
word  should  read  "titanate". 

BIIXING  COOC  1505-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tOPTS-53105:  FRL-3403-41 

Premanufacture  Notices;  Monthly 
Status  Report  for  April  1988 

Correction 

In  notice  document  88-14150  beginning 
on  page  25414  in  the  issue  of 
Wednesday.  July  6. 1988.  make  the 
following  correction: 

On  page  25416.  in  table  IV..  under 
"Identity/Generic  name",  in  the  12th 
line.  "-aryl-3-3-hydroxy"  should  read  "- 
aryl-3-hydroxy". 

BtLLMQ  CODE  1S0S-01-D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-53106:  FRL-340S^] 

Premanufacture  Notices;  Monthly 
Status  Report  for  May  1988 

Correction 

In  notice  document  88-14380. 
beginning  on  page  25418  in  the  issue  of 
Wednesday,  July  6. 1988.  make  the 
following  correction: 

On  page  25420.  in  table  IV..  under 
"Identity /generic  name",  in  the  last  line, 
"alkyd.  resin"  should  read  "alkyd  resin", 

BILLING  COOE  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  430, 436.  and  442 

[Docket  No.  88N4121] 

Antibiotic  Drugs;  Cef ixime  Trihydrate; 
Cefixime  Trihydrate  Tablets  and 
Cef  ixime  Trihydrate  Powder  for  Oral 
Suspension 

Correction 

In  rule  document  88-14119  beginning 
on  page  24256  in  the  issue  of  Tuesday, 
June  28. 1988,  make  the  following 
corrections: 

§430.4    (Corrected] 

1.  On  page  24257.  in  the  first  column, 
in  §  430.4(a){59).  in  the  seventh  line, 
"carboxymelhoxyjimino"  was 
misspelled. 

§436.215    ICorrededl 

2.  On  the  same  page,  in  the  same 
column,  in  §  436.215(c).  paragraph 
"(101)"  should  read  "(10)". 

3.  On  the  same  page,  in  the  same 
column,  in  §  436.215(c)(10)(iii).  in  the 
fourth  line,  "peak  oT'  should  read  "peak 
at". 

§442.15    (Corrected] 

4.  On  the  same  page,  in  the  third 
column,  in  §  442.15(a)(3){i).  in  the  second 
line,  "of*  should  read  "for". 

5.  On  the  same  page,  in  the  same 
column,  in  §  442.15(b)(1),  in  the  fourth 
line,  "direction"  should  read 
"defection". 

BtLUNO  CODE  1S(»4>t-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  411 

(BERC-302-P] 

Medicare  as  Secondary  Payer  and 
Medicare  Recovery  Against  Third 
Parties 

Correction 

In  proposed  rule  document  88-13226 
beginning  on  page  22335  in  the  issue  of 
Wednesday.  June  15. 1988.  make  the 
following  corrections: 

§411.15    (Corrected] 

1.  On  page  22347.  in  the  first  column, 
in  §  411.15(l)(l)(ii).  in  the  third  line, 
remove  "Z". 

2.  On  the  same  page,  in  the  same 
column,  in  §  411.15(m)(2)(i).  in  the  fifth 
line,  "asthetist"  should  read 
"anesthetist". 

§411.21    (Corrected] 

3.  On  the  same  page,  in  the  second 
column,  in  §  411.21.  make  the  following 
corrections: 

a.  In  the  definition  for  "Conditional 
payment",  in  the  seventh  line,  "known" 
should  read  "know". 

b.  In  the  definition  for  "Proper  claim", 
in  the  first  line,  "if  should  read  "is". 

§411.24    (Corrected] 

4.  On  the  same  page,  in  the  third 
column,  in  §  411.24(a).  in  the  fifth  line, 
"and"  should  read  "any". 

5.  On  the  same  page,  in  the  same 
column,  in  §  411.24(c).  in  the  first  line, 
"and"  should  read  "an":  and  in  the 
second  line,  the  first  "ot"  should  read 
"to"  and  the  second  "ot"  should  read 
"or". 

BILLING  CODE  1S0S-014> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
|NM-940^)8-4220-11:  NM  NM  024545) 

Proposed  Continuation  of  Withdrawal; 
New  Mexico 

Correction 

In  notice  document  88-14779  beginning 
on  page  24807  in  the  issue  of  Thursday. 


June  30. 1988.  make  the  following 
correction: 

On  page  24807.  in  the  third  column,  in 
the  land  description,  in  the  last  line, 
"WViSEy4"  should  read  "W'ANE'A". 

BILLING  COOC  1S0SO1-O 


DEPARTMENT  OF  EDUCATION 
(CFDA  No:  84.202] 

Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1988  Under  the 
Grants  to  Institutions  to  Encourage 
Minority  Participation  in  Graduate 
Education  Program 

Correction 

In  notice  document  88-15451  beginning 
on  page  25653  in  the  issue  of  Friday.  July 
8. 1988.  on  page  25657.  in  the  first 
column.  Fart  II-Budget  Information 
should  have  been  photographed.  The 
photographed  information  follows. 


\\^\' 
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PART  II  -  BUDGET  INFORMATION 


GRAffTS  TO  INSTITirnONS  TO  ENCOURAGE  MINORITY  PARTICIPATION  IN  GRADUATE  EDUCATION 

AWARE6  MADE  TO  INSTITJriONS  UNDER  THIS  PROGRAM  MUST  BE  USED  EXCLUSIVELY  TO  PROVIDE 
DIRECT  FELLOWSHIP  AID.  INCLUM:  BELOW  THE  BREAKDOWN  OP  FEDERAL  FUNDS  REQUESTED  FOR 
STUDENT  EXPENSES: 


INSTRUCTION; 

•  CALCULATE  EACH  STUDENT'S  NEED-BASED  STIPEND  FOR  APPLICABLE  EXPENSES.    INCLUDING 
ROOM  AND  BOARD,  TRAMSPORTATION  AND  TUITION  FOR  COURSES  FOR  WHICH  CrtEDFT  IS 
GIVEN,   FOLLOWING  THE  PROCEDURES  USED  BY  THE  APPLICANT'S  STU)fiMr  FINANCIAL  AID 
OFFICE.     THE  STUDENTS'   NEED  SHOUU)  BE  CALaUIi^TED  FJRSUANT  TO  PART  P  OP  TITIE  IV 
(F  THE  HIGHER  EDUCATION  ACT  OP  1965,  AS  AMENDED. 

INDICATE  WITHIN  THE  TOTAL  COST  OP  THE  STIPENDS  THE  AMOUNTS  CHARGED 
FOR  EACH  CF  THE  SffiCIFIC  CATEGORIES  LISTED  ABOVE. 

C.     TRAMS PCRTATION  COSTS  MAY  INCLUDE  THE  COST  OP  ONE  ROUND-TRIP  PROM  THE 

STUDENT'S  RESIDENCE  TO  CAMRJS  AND  RETURN,   IF  APPLICAB£i=:,   AND  OTHER  TRAVEL 
REQUIRED  AS  PART  CF  THE  IROGRAM  OP  STUDY. 


BILUNG  CODE  1$OS.01-0 


COSTS 

STIPENDS:* 

A.  TUITION 

B.  ROOM  AND  BOARD 

C.  TRANSPORTATION 

D.  aTHER  APPLICABLE  EXPEWSF^ 

TOTAL  FEDERAL  REQUEST 

TOTAL  NUMBER  OF  FELLOWSHIPS  REQUESTED 

NUMBER  OF  WEEKS  OF  SEMNAR/INSTITITTE 

LIST  ACADEMIC  AREA  or  AREAS: 

UMI 


Thursday 
July  14,  1988 


Part  II 

Securities  and 

Exchange 

Commission 

17  CFR  Parts  229  and  230 
Acquisitions  By  Limited  Partnerships  in 
Specified  Industries;  Proposed  Rule 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229  and  230 
(R«l«aM  No.  33-«7M:  S7-12-U] 

Acquisitions  By  Limited  Partnerships 
In  Specified  Industries 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Commission  is  proposing 
for  comment  alternative  forms  of  a  new 
Rule  465  that  would  provide  for  the 
automatic  effectiveness  of  post-effective 
amendments  filed  by  a  limited 
partnership  during  the  distribution 
period,  provided  that  such  amendments 
relate  to  significant  acquisitions  and 
contain  required  financial  statements, 
fmancial  information  and  textual 
information  ("required  acquisition 
information").  The  proposed  Rule  could 
be  used  by  limited  partnerships  formed 
for  the  purpose  of  making  acquisitions 
solely  in  one  of  the  specified  industries, 
provided  the  effective  registration 
statement  included  specific  disclosure 
concerning  the  acquisition  poUcy  of  the 
registrant  and  the  nature  of  the 
acquisitions  to  be  pursued.  The  specified 
industries  do  not  include  real  estate,  for 
which  distinctive  procedures  are 
provided  by  Industry  Guide  5,  but 
comment  is  solicited  on  whether  real 
estate  instead  should  be  subject  to 
proposed  Rule  465. 

Under  Alternative  I,  offers  and  sales 
of  limited  partnerships  could  continue 
after  an  acquisition  became  probable  if 
the  prospectus  used  was  supplemented 
with  all  required  acquisition 
information.  A  post-effective 
amendment  including  such  information 
would  be  required  to  be  Filed  no  later 
than  five  business  days  after  the 
acquisition  became  probable.  Failure  to 
file  such  post-eR^ective  amendment 
would  require  offers  and  sales  to  be 
suspended  until  the  post-effective 
amendment  was  field. 

Under  Alternative  II,  offers  and  sales 
could  continue  once  an  acquisition 
became  probable,  if  the  prospectus  used 
was  supplemented  with  any  of  the 
required  acquisition  information 
available  to  the  registrant.  This 
alternative  would  require  that  offers  and 
sales  be  suspended  if  the  post-effective 
amendment  containing  the  required 
acquisition  information  was  not  filed  by 
the  earlier  of  five  business  days  after  the 
required  financial  statements  became 
available  or  five  business  days  after  the 
signing  of  a  binding  purchase  agreement. 

Finally,  an  amendment  to  Rule  424 
regarding  the  filing  of  prospectus 


supplements  pursuant  to  proposed  Rule 
465  is  being  proposed. 
DATE:  Comments  should  be  received  by 
September  12. 1986. 

ADONCSt:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington.  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-12-88. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT 

Sarah  A.  Miller  or  Alexander  G. 
Shtofman,  Office  of  Disclosure  Policy, 
Division  of  Corporation  Finance,  at  (202) 
272-2589,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  proposing  for  comment 
alternative  versions  of  proposed  new 
Rule  465  under  the  Securities  Act  of  1933 
("Securities  Act").*  a  new  paragraph 
(b)(6)  for  filing  prospectuses  under  Rule 
424,'  and  technical  revisions  to  Industry 
Guide  5  »  and  Rule  406.* 

I.  Introduction  and  Background 

Representatives  of  the  general  partner 
of  various  partnerships  engaged  in  the 
business  of  acquiring  cable  television 
systems  have  advised  the  Commission 
staff  that  current  procedures  for 
updating  registration  statements  to 
reflect  significant  acquisitions  made 
during  the  usually  extended  offering 
period  for  their  securities  present 
significant  practical  difficulties.  Current 
procedures  require  that,  during  any 
period  in  which  offers  or  sales  are  being 
made,  registrants  file  a  post-effective 
amendment  to  refiect  any  facts  or 
events  arising  after  the  effective  date  of 
the  registration  statement  that, 
individually  or  in  the  aggregate, 
represent  a  fundamental  change  in  the 
information  set  forth  in  the  registration 
statement.'  A  significant  acquisition  * 


'15U.S.C.  77a.  e/jei?. 

»  17  CFR  230.424 

'  "Preparation  of  Registration  Statements 
Relating  to  Interests  in  Real  Estate  Limited 
Partnerships"  |17  CFR  229.801{e)l. 

*  17  CFR  230.406. 

'  Item  512(a)(1Hii)  of  Regulation  S-K  |17  CFR 
229.512(a)(1||ii||. 

■  Item  2  of  Form  S-K  (17  CFR  249.308}  requires  the 
filing  of  a  current  report  on  that  form  if  the 
registrant  has  acquired  a  significant  amount  of 
assets  otherwise  than  in  the  ordinary  courae  of 
business.  Instruction  4  to  Item  2  provides  that  an 
acquisition  of  a  business  is  deemed  to  involve  a 
signiHcant  amount  of  assets  if  the  business  is 
"significant"  as  defined  in  Rule  11-01(b)  of 
Regulation  S-X  |17  CFR  210.11-01(b||.  Ser-  also  Rule 


not  disclosed  in  the  registration 
statement  prior  to  effectiveness,  or  a 
series  of  acquisitions  that  is  significant 
in  the  aggregate,  constitutes  a 
fundamental  change  for  purposes  of 
Item  512(a)(l)(ii)  of  Regulation  S-K.^ 

By  the  very  nature  of  these  "blind 
pool"  limited  partnership  offerings,"  the 
precise  use  of  proceeds  is  not  known  at 
effectiveness  and,  thus,  information 
regarding  the  specific  use  of  proceeds 
cannot  be  disclosed  in  the  original 
registration  statement.  Accordingly,  an 
issuer  of  limited  partnership  interests 
offered  on  a  continuous  basis  pursuant 
to  Rule  415  *  continually  must  file  post- 
effective  amendments  to  the  registration 
statement  to  reflect  significant 
acquisitions  by  the  partnership.  Usually, 
the  greatest  impact  is  early  on  in  the 
offering  period  when  it  is  more  likely 
that  acquisitions  will  fall  within  the 
significant  category.  Sales  of  partnership 
interests  must  be  stopped  from  the  time 
that  a  significant  acquisition  becomes 
probable  until  a  post-effective 
amendment,  including  full  audited 
financial  statements  of  the  business 
being  acquired  and  pro  forma  financial 
information, •"  is  declared  effective." 
Such  suspensions  not  only  can  be  for 
extended  periods  of  time,  but  can  be     , 
numerous  due  to  the  frequency  of 
acquisition  activity. 

The  Commission  previously  has 
addressed  similar  problems  in  the  real 
estate  industry  with  the  adoption  of  the 
procedures  outlined  in  Industry  Guide  5. 
Rather  than  following  the  post-effective 
amendment  procedures  generally 
applicable  to  continuous  offerings,  real 
estate  limited  partnerships  '^  are 


l-02(v)  |17  CFR  210.1-02|v)|  defining  "significant 
subsidiary." 

'  See  Release  No.  33-6383.  Part  IV.B.2.  text  at  n.80 
(March  16. 1982)  |S1  FR  113ilO|. 

*  As  used  in  this  release,  "blind  pool"  refers  to  an 
offering  that  does  not  have  a  material  portion  of  the 
maximum  net  proceeds  committed  at  the  time  of 
effectiveness.  Such  an  offering  does,  however, 
include  specific  disclosure  regarding  the  industries 
in  which  it  will  invest  and.  if  made  in  reliance  on 
the  proposed  Rule,  would  be  limited  to  one  of  the 
specified  industries  and  would  disclose  explicit 
investment  objectives  and  criteria.  In  contrast,  a 
"blank  check"  offering  does  not  disclose  the 
particular  industries  in  which  acquisitions  will  be 
made  nor  does  it  specify  explicit  guidelines  for 
acquisitions.  See  discussion  infra,  II. A..  II.B.3. 

»  17  CFR  230.415. 

"See  Rule  3-05  and  Article  11  of  Regulation  S-X 
|17  cm  210.3-05  and  210.11-01  through  210.11-03). 

'  ■  Offers  also  must  be  suspended  until  the  filing 
of  the  pott-effective  amendment. 

"  The  procedure  has  been  extended  through  staff 
interpretation  to  blind  pool  real  estate  investment 
trusts. 
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permitted  to  file  a  prospectus 
supplement  pursuant  to  Rule  424  " 
describing  each  property  not  identified 
in  the  prospectus  when  it  becomes 
reasonably  probable  that  such  property 
will  be  acquired.'*  Such  supplements 
need  not  include  financial  statements. 
Instead,  a  post-effective  amendment 
that  includes  audited  financial 
statements  meeting  the  requirements  of 
Rule  3-14  of  Regulation  S-X  >*  for 
acquired  properties  is  filed  by  the 
registrant  at  least  every  three  months  if 
an  acquisition  has  been  consummated 
during  the  period.**  If  all  of  the 
information  contained  in  the  most 
recently  filed  post-effective  amendment 
is  disclosed  in  a  current  supplement 
accompanying  the  prospectus,  sales  of 
partnership  interests  may  continue 
pending  effectiveness  of  the  post- 
effective  amendment.'^  Consequently, 
no  halt  in  the  retail  sales  effort  need 
occur  as  a  result  of  pursuing  real  estate 
acquisitions  during  the  distribution.'" 

Proposed  Rule  465  would  address  the 
issues  raised  by  acquisitions  during  the 
offering  period  for  other  industries  that 
customarily  make  public  offerings  by 
means  of  blind  pool  single  purpose 
limited  partnerships,  in  which  the  serial 
acquisition  of  business  and  properties  is 
a  primary  element  of  the  entities' 
business.  Relief  in  this  area  appears  to 
be  justified  by  the  nature  of  the  business 
of  these  limited  partnerships  (which,  in 
effect,  is  to  acquire  businesses  or 
properties),  the  facts  that  few  or  no 
assets  are  owned  at  effectiveness  and 
that  acquisitions  during  the  offering  are 


■ '  The  Commission  proposes  to  change  current 
references  in  Industry  Guide  5  to  Rule  424|c)  (rather 
than  Rule  424(b))  to  reflect  the  recent  revisions  to 
Rule  424.  See  Release  No.  33-6714  (May  27. 1987)  |S2 
FR  21252). 

'*  See  Undertaking  D  of  Item  20  of  Industry  Guide 
S. 

">  17  CFR  210.3-14.  Where  applicable,  pro  forma 
financial  information  also  is  required  under  Article 
11  of  Regulation  S-X  for  real  estate  limited 
partnership  acquisitions. 

'*  Under  staff  interpretation  of  Undertaking  D  of 
Item  20  of  Industry  Guide  5.  the  three  month  period 
for  the  Piling  of  a  post-effective  amendment  starts  to 
run  from  the  date  that  the  initial  property  is 
acquired,  rather  than  the  date  the  flrst  prospectus 
supplement  is  filed.  Additional  post-effective 
amendments  are  subsequently  due  every  three 
months  thereafter.  However,  if  no  acquisition  has 
been  consummated  during  the  three  months 
following  the  filing  of  a  previous  amendment,  no 
post-effective  amendment  need  be  filed  by  the  end 
of  the  three  month  period  (whether  or  not  a 
prospectus  has  been  Tiled  to  descrit>e  a  prot>able 
acquisition). 

' '  The  prospectus  would  have  to  be 
supplemented  further  to  reflect  the  occurrence  of 
material  events  after  the  filing  of  the  post-effective 
amendment. 

'*  See  infra  ll.D.l..  "Relationship  l]etween 
l^spectus  Disclosure  and  Form  8-K  Disclosure  of 
Acquisitions:  Current  System."  for  a  discussion  of 
the  relationship  between  the  requirements  of  Form 
8-K  and  industry  Guide  5. 


numerous  and  frequent,  and  the 
likelihood  that  the  acquisitions  will  be 
of  a  size  that  would  require  post- 
effective  amendments.  The  proposed 
Rule  would  not  apply  to  blank  check 
offerings,  however." 

The  proposed  approach  differs  in  a 
number  of  respects  from  the  treatment 
currently  accorded  to  real  estate  limited 
partnerships.  Unlike  the  procedures  for 
real  estate  limited  to  partnerships,  the 
proposed  Rule  would  require  the  post- 
effective  amendment  to  be  filed  prior  to 
consummation  of  the  acquisition.  The 
post-effective  amendment  would 
become  effective  automatically.  In 
contrast,  a  real  estate  limited 
partnership  is  required  to  file  a  post- 
effective  amendment  at  least  every  three 
months,  but  only  if  an  acquisition  has 
been  consummated  during  that  period. 
Although  offers  and  sales  of  real  estate 
limited  partnership  offerings  are  not 
halted  upon  filing  a  post-effective 
amendment,  the  post-effective 
amendment  is  not  immediately  effective 
and  may  be  selected  for  staff  review 
and  comment.  Since  the  post-effective 
amendment  would  be  filed  earlier  under 
proposed  Rule  465  than  is  required  for 
real  estate  limited  partnerships,  the 
information  regarding  the  acquisition 
also  would  become  part  of  the 
registration  statement  and  thus  subject 
to  liability  under  section  11  of  the 
Securities  Act  *"  at  an  earlier  point  in 
time. 

Moreover,  proposed  Rule  465  would 
require  the  prospectus  supplement  to 
disclose  specified  information  regarding 
the  acquisition,  while  Industry  Guide  5 
merely  requires  the  prospectus 
supplement  to  describe  the  property  to 
be  acquired.  Consequently,  the  proposed 
Rule  provides  for  more  extensive 
prospectus  disclosiu-e  to  investors  than 
is  required  for  real  estate  limited 
partnerships.  The  proposed  Rule  is 
intended  to  provide  sufficient  flexibility 
to  limited  partnership  sponsors  in 
connection  with  their  marketing  efforts 
while,  at  the  same  time,  assuring  timely 
disclosure  to  investors  and  earlier 
inclusion  of  the  specified  information 
regarding  the  acquisition  in  the 
registration  statement. 

Specific  comment  is  solicited  on 
whether  it  is  appropriate  to  treat  real 
estate  limited  partnership  offerings 
differently  from  those  in  other 
industries,  and  whether  the  approach 
proposed  should  be  extended  to  real 
estate  limited  partnership  offerings.  If 
the  Commission  determined  that  the 
approach  proposed  herein  should  be 


extended  to  real  estate,  the  proposed 
rule  would  be  amended  to  refer  to  real 
estate  limited  partnerships,  and  Industry 
Guide  5,  in  particular  Item  20,  would  be 
revised  accordingly.*' 

II.  Discussion  of  Proposed  Rule  465 

A.  Overview  of  Alternatives 

Rule  465  would  be  available  to  limited 
partnership  offerings  that  the  specify 
that  the  proceeds  are  to  be  used  to 
make  acquisitions  "  solely  in  one  of 
the  following:  Hotels,  nursing  homes,  oil 
and  gas  programs,  self-service  storage 
facilities,  cable  television  systems, 
television  or  radio  broadcast  facilities, 
power  generating  facilities,  or 
equipment  to  be  leased.**  In  the  event 
that  the  registrant  wishes  to  rely  on  Rule 
465  with  respect  to  acquisitions 
occurring  subsequent  to  effectiveness, 
the  cover  sheet  of  the  registration 
statement  would  have  to  so  state  at  the 
bottom  of  the  page  at  the  time  of 
effectiveness.** 

The  Rule  would  be  available  only 
when  the  nature  of  acquisitions  to  be 
pursued  is  disclosed  in  the  registration 
statement.  The  registration  statement 
would  be  required  to  specify  the 
investment  criteria  and  objectives  for 
determining  individual  businesses  that 
would  be  considered  for  acquisition, 
including  such  factors  as  geographical 
location  of  the  businesses  expected  to 
be  acquired,  the  size  of  such  businesses, 
and  whether  such  businesses  would  be 
estabUshed  or  in  a  start-up  phase.** 


■  *  See  discussion  iafra  I1.B.3. 

»"  15  U.S.C.  77k.  See  discussion  infro  at  II.C. 


"  The  North  American  Securities  Administrators 
Association  ("NASAA")  Policy  Statement  on  Real 
Estate  Programs  |NASAA  REPORTS  (CCH)  11  3601- 
3611]  also  could  Ite  affected. 

"  The  Rule  would  be  available  only  for 
amendments  Tiled  to  reflect  acquisitions,  not  for 
those  including  other  information  requiring  an 
amendment,  such  as  updating  pursuant  to  Section 
10(a)(3)  of  the  Securities  Act  (15  U.S.C.  77j(aK3||  or 
Item  512  of  Regulation  S-K  (17  CFR  229.512)  (aside 
from  Item  51Z(a)(1)(ii)  requirements  insofar  as  they 
relate  to  the  acquisitions). 

"  The  Rule  would  not  be  available  if  the 
registrant  did  not  offer  the  securities  for  cash  but. 
instead,  as  consideration  for  the  acquisition.  For 
such  requirements,  see  Form  S-4  (17  CFR  239.25) 
and  Service  Corporation  International  (available 
December  2. 1985).  Rather,  the  Rule  is  intended  to 
cover  typical  blind  pool  limited  partnership 
acquisitions  of  properties.  See  proposed  Rule 
465(a)(3)  (Alternatives  I  and  II). 

**  Proposed  Rule  465(a)(4)  (Alternatives  I  and  II). 

As  used  in  proposed  Rule  465(a).  the  registration 
statement  at  the  time  of  effectiveness  would  include 
any  post-effective  amendment  that  is  declared 
effective  and  otherwise  meets  the  requirements  of 
the  rule. 

'^  While  to  use  proposed  Rule  465  the  registration 
statement  must  disclose  the  specific  investment 
obiectives  and  criteria  of  the  limited  partnership, 
the  Rule  otherwise  would  not  alter  the  information 
that  must  Ite  included  in  the  registration  statement 
at  effectiveness.  Thus,  required  information 

Continued 
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This  disclosure  would  include  the 
amount  or  percentage  of  proceeds  to  be 
allocated  to  each  investment  criterion 
and  objective  where  more  than  one  is 
stated.  If  the  partnership's  investment 
criteria  and  objectives  were  subject  to 
amendment  during  the  course  of  the 
distribution,  the  proposed  Rule  would 
not  be  available  from  the  time  the 
determination  to  amend  the  criteria  or 
objectives  was  made  until  a  post- 
effective  amendment  reflecting  the  new 
criteria  or  objectives  was  filed  and 
declared  effective.*'  At  that  point.  Rule 
465  procedures  could  be  used  once 
more. 

Under  both  versions  of  proposed  Rule 
465,  an  acquisition  related  post-effective 
amendment  filed  by  a  qualifying  limited 
partnership  would  become  effective 
upon  filing,  and  sales  of  partnership 
interests  could  continue  uninterrupted 
provided  the  requisite  prospectus 
supplement  were  used.*^  Both 
alternatives  would  require  registrants  to 
supplement  the  prospectus  to  provide 
specified  information  concerning  the 
acquisition  once  it  became  probable.*" 
The  alternative  proposals  differ 
principally  as  to  the  extent  of 
information  required  in  the  supplement 
and  the  timing  required  for  the  post- 
effective  amendment  *»  containing 


regarding  acquisitions  deemed  probable  at  the  time 
of  effectiveness  of  the  original  registration 
statement  must  be  disclosed. 

"  In  order  for  a  limited  partnership  to  use 
proposed  Rule  4A5,  such  change  in  investment 
criteria  and  objectives  must  be  permitted  under  the 
limited  partnership's  governing  instruments  and  the 
original  registration  statement  must  have 
prominently  disclosed  such  possibility.  Such  change 
in  investment  criteria  and  objectives  could  not 
encompass  any  change  in  the  specified  industry  and 
still  rely  on  proposed  Rule  465.  A  post-effective 
amendment  would  have  to  be  filed  pursuant  to  Item 
S12(a](1)(ii)  of  Regulation  S-K  reflecting  such 
change  and  declared  effective  whenever  the 
investment  criteria  and  objectives  are  changed 
materially,  whether  or  not  proposed  Rule  465  is 
relied  upon.  Offers  and  sales  would  have  to  cease 
until  the  post-effective  amendment  was  tiled,  and 
sales  could  not  resume  until  it  was  declared 
effective. 

"  Proposed  Rule  465  is  not  intended  to  alter  a 
registrant's  obligation  otherwise  to  supplement  the 
prospectus  to  reflect  material  events  that  occur  after 
effectiveness  and  during  an  acquisition.  See 
sections  12(2)  and  17(a)  of  the  Securities  Act  |1S 
U.S.C.  771(2)  and  77g|a)|:  section  10(b)  of  the 
Securities  Exchange  Act  of  1934  |15  U.S.C.  78j(b)): 
Rule  lOb-5 117  CFR  240.10b-5|.  Cf.  Basic  Inc.  v. 
Levinson.  108  S.  Ct.  978  (1988)  (Intentional  failure  to 
disclose  material  information  in  the  face  of  a  duty  to 
disclose  such  information  violates  section  10(b)  and 
Rule  lOb-5). 

"  The  term  "probable"  should  be  interpreted  as  it 
is  in  Article  11  of  Regulation  S-X  and  section 
50e.02.c.ii  of  the  Financial  Reporting  Codincation 
|17  CFR  211.  Subpart  A|. 

"  Offerings  that  would  use  Rule  465.  if  adopted, 
would  continue  to  be  subject  to  the  requirements  of 
Rule  415  and  would  include  the  undertakings 
required  by  Item  512(a)  of  Regulation  S-K  |17  CFR 
229.S12(a)J.  Thus,  eligible  registrants  could  satisfy 


Financial  statements  of  the  acquired 
business  or  property,  pro  forma  financial 
information,  and  appropriate  textual 
disclosure,  collectively  referred  to  as 
"required  acquisition  information."  ^° 
While  the  Commission  is  proposing  the 
two  alternatives  for  comment,  it  may 
adopt  a  Rule  that  combines  elements  of 
both  alternatives. 

Alternative  I  would  require  the 
supplement  to  contain  all  of  the  required 
acquisition  information,  including  the 
required  financial  statements  and 
financial  information.  Alternative  U 
would  require  the  prospectus 
supplement  to  include  any  required 
acquisition  information  available  "  to 
the  registrant.  In  the  event  the  required 
historical  financial  statements  of  the 
acquired  business  or  property  were  not 
immediately  available,  the  prospectus 
would  be  required  to  be  supplemented 
with  that  information  as  soon  as  it 
became  available.  With  regard  to  both 
alternatives,  failure  to  update  the 
prospectus  appropriately  would  require 
the  sales  effort  to  be  suspended. 

With  regard  to  the  post-effective 
amendment.  Alternative  I  would  require 
that  a  post-effective  amendment 
containing  the  required  acquisition 
information  be  filed  no  later  than  five 
business  days  after  the  acquisition 
became  probable;  otherwise  offers  and 
sales  would  have  to  be  suspended  from 
the  time  the  post-effective  amendment 
was  required  to  be  filed  until  such  time 
as  it  actually  was  filed.^' 

In  contrast,  under  Alternative  II.  the 
post-effective  amendment  containing  the 
required  acquisition  information  would 
not  be  required  until  the  fifth  business 
day  following  the  availability  of  the 
required  historical  financial 
statements.''  but  in  no  event  later  than 


the  requirement  of  filing  ■  post-effective  amendment 
regarding  the  acquisition  as  required  by  Item 
S12(a)(l))ii)  by  complying  with  Rule  485. 

*<>  Rule  3-OS  and  Article  11  of  Regulation  S-X 
require  provision  of  historical  financial  statements 
of  the  business  whose  acquisition  is  probable  and 
pro  forma  flnancial  information  with  respect  to  the 
acquisition.  In  limited  circumstances,  pro  forma 
Tmancial  information  may  be  required  even  though 
historical  fmancial  statements  are  not  requited.  Vrt 
this  Release.  Rule  3-05  and  Article  11  statements 
and  information  afe  referred  to  respectively  as 
"required  fmancial  statements  and  Tmancial 
information." 

"The  term  "available"  should  i>e  interpreted  as 
it  is  in  Rules  3-01  and  3-12  of  Regulation  S-X  |17 
CFR  210.3-01  and  210.3-12). 

"  Proposed  Rule  465  (c)  and  (d)  (Alternative  I). 

"  Once  historical  Tinancial  statements  are 
available,  all  other  required  acquisition  information 
[i.e..  pro  forma  Tmancial  information  which  Is 
derived  from  the  historical  fmancial  statements,  and 
complete  textual  information)  should  be  available 
shortly,  even  if  not  available  previously 


the  fifth  business  day  after  the  parties 
have  signed  a  binding  purchase 
agreement  '*  with  respect  to  the 
acquisition.''  As  under  Alternative  I. 
Alternative  II  would  require  that  offers 
and  sales  be  suspended  from  the  time 
the  post-effective  amendment  was 
required  to  be  filed  until  such  time  as  it 
actually  was  filed." 

Alternative  I  presupposes  that  in 
negotiating  the  acquisition,  the  acquiring 
company  will  have  obtained  required 
financial  statements  of  the  target 
company  prior  to  the  acquisition 
becoming  probable.  Alternative  II,  on 
the  other  hand,  presupposes  that,  in 
some  cases,  the  required  financial 
statements  will  not  be  available  to  the 
acquiring  company  when  it  decides  to 
proceed  with  the  acquisition.  The 
Commission  requests  comment  on  the 
practicality  of  the  five  business  day  time 
period  for  filing  the  post-effective 
amendment  with  respect  to  both 
alternatives  and,  in  particular  with 
respect  to  Alternative  II,  whether  the 
time  period  should  be  extended  to  ten  or 
15  business  days  firom  availability. 

In  the  event  that  the  registrant  failed 
to  file  the  post-effective  amendment 
within  the  time  required  under  either 
Alternative  I  or  II  and  must  suspend  the 
sale  seffort.  Rule  465  would  be  available 
immediately  upon  filing  the  amendment. 
Thus,  the  post-effective  amendment 
would  be  effective  upon  filing  and  offers 
and  sales  could  resume  immediately.'^ 

The  cover  sheet  of  a  post-effective 
amendment  Hied  in  reliance  upon  Rule 
465  would  have  to  state  at  the  bottom  of 
the  page  that  the  filing  is  made  in 
reliance  on  the  Rule  so  that  it  can  be 
processed  properly  for  automatic 
effectiveness."  Prospectus  supplements 
used  pursuant  to  proposed  Rule  465 
would  be  filed  in  accordance  with  the 
requirements  of  proposed  new 
paragraph  (b)(6)  of  Rule  424."  Note  1  of 


**  whether  a  particular  agreement  constitued  a 
binding  agreement  would  depend  upon  the  specific 
facts.  See  H.  Temkin.  When  Does  the  "Fat  Lady" 
Sing?  An  Analysis  of  "Agreements  in  Principle"  in 
Corporate  Acquisitions,  SS  Fordham  L  Rev.  125 
(1986). 

"  Once  the  post-effective  amendment  was  filed 
and  the  sales  effort  resumed,  the  prospectus  used 
would,  of  course,  need  to  contain  all  the  required 
acquisition  information. 

"  Proposed  Rule  465  (c)  and  (d)  (Alternative  II). 

"  Proposed  Rule  4e5(d)  (Alternatives  I  and  II). 

"  Proposed  Rule  4e5(e)  (Alternatives  I  and  II). 

If  the  notation  were  not  made,  the  post-effective 
amendment  would  not  become  effective 
automatically. 

"The  facts  or  events  requiring  the  prospectus 
supplement  to  be  filed  under  proposed  paragraph 
(b)(6)  of  rule  424  would  constitute  substantive 
change  information  normally  required  to  be  filed 
under  paragraph  (b)(3)  of  Rule  424  |17  CFR  Part 

Continued 


Rule  465  would  direct  registrants' 
attention  to  this  requirement. 

Finally.  Notes  2  and  3  to  the  Rule 
would  describe  the  procedure  for  Hling 
confidential  treatment  requests  and  the 
number  of  copies  required  for  filing  the 
post-effective  amendment.  Technical, 
conforming  changes  also  are  proposed 
to  be  added  to  Rule  406.  the  confidential 
treatment  rule.*"* 

B.  A  vailability  of  Rule 

1.  Availability  Based  on  Business 
Structure 

Proposed  Rule  465  responds  to  a  need 
that  has  been  articulated  by 
representatives  of  those  limited 
partnerships  engaged  in  various 
industries  in  which  continuous 
acquisitions  take  place  during  the 
distribution  period.  The  Rule  as 
proposed  would  be  available  only  for 
offerings  of  interests  in  limited 
partnerships.*  *  The  Commission 
requests  comment  as  to  whether  the 
same  considerations  necessitate  relief 
for  other  forms  of  business 
organizations.  In  particular,  the 
Commission  requests  comment  on 
whether  proposed  Rule  465  should  be 
available  for  all  "direct  participation 
programs,"  as  that  term  is  defined  in 
paragraph  (b)(1)  of  Rule  3al2-9**  under 
the  Securities  Exchange  Act  of  1934,*^ 
regardless  of  legal  form,  engaged  in  the 
specified  industries. 

2.  Restriction  to  Specified  Industries 

As  proposed.  Rule  465  would  be 
available  only  to  limited  partnerships 
investing  solely  in  one  of  the  following: 
hotels,  nursing  homes,  cable  television 
systems,  radio  or  television  broadcast 
systems,  oil  and  gas  programs,  self- 
service  storage  facilities,  power 
generating  facilities,  or  equipment  to  be 
leased.**  Registrants  engaging  in  these 
specified  industries  have  offered  limited 
partnership  programs  for  an  extended 
period  of  time  and  the  Commission  has 
considerable  administrative  experience 
with  them.  The  Commission  requests 


230.424(b)(3l|.  The  Commission,  however,  proposes 
to  have  a  separate  paragraph  for  ready 
identification  of  Rule  465  filings.  The  proposed  "five 
business  days  from  use"  time  period  for  filing  the 
prospectus  supplement  under  paragraph  (b)(6)  is  the 
same  as  that  currently  required  by  Rule  424(b)(3). 

*"  When  a  registration  statement  is  to  become 
effective  automatically,  confidential  treatment 
requests  must  be  processed  before  the  filing  is 
made.  The  treatment  proposed  for  acquisition- 
related  post-effective  amendments  filed  pursuant  to 
Rule  465  is  consistent  with  that  used  for  other 
automatically  effective  registration  statements 
enumerated  in  Rule  406. 

*■  Proposed  Rule  465(a)  (Alternatives  I  and  II). 

«» 17  CFR  24a3al2-9. 

«'15U.aC.  78a.  e/soj. 

**  Proposed  Rule  4e5(a)(1)  (Alternatives  I  and  II). 


comment,  however,  as  to  the 
appropriateness  of  the  industries  for 
which  the  Rule  would  be  available  and 
as  to  the  advisability  of  extending  the 
proposed  procedures  to  limited 
partnership  offerings  in  other  industries. 
As  noted  above,  comment  particularly  is 
solicited  on  including  real  estate  limited 
partnerships  and  eliminating  the 
procedures  provided  by  Industry  Guide 
5  for  real  estate  partnerships. 

The  Rule,  as  proposed,  would  not  be 
available  to  limited  partnerships 
operating  in  two  or  more  industries. 
Permitting  acquisitions  to  be  made  in 
more  than  one  industry  could  lead  to  use 
of  the  proposed  Rule  by  registrants 
engaged  in  blank  check  offerings. 
However,  comment  is  requested  on 
whether  a  means  to  overcome  this 
concern  could  be  developed,  such  as 
requiring  registrants  to  specify  the 
percentage  of  proceeds  to  be 
apportioned  to  acquisitions  in  the 
various  speciHed  industries. 

3.  Exclusion  of  "Blank  Check"  Offerings 

Sales  halts  similar  to  those  that  occur 
in  connection  with  blind  pool 
partnership  acquisitions,  also  may  occur 
in  so-called  "blank  check"  offerings. 
However,  unlike  blind  pool  partnership 
offerings  eligible  to  use  the  proposed 
Rule,  blank  checks  do  not  describe  the 
industries  in  which  funds  will  be 
invested  and  do  not  provide  specific 
disclosure  concerning  investment 
criteria  and  objectives  or  the  nature  of 
the  acquisitions  that  are  to  be  pursued. 
This  lack  of  specific  information  as  to 
the  nature  of  the  intended  acquisitions  is 
a  substantive  difference  from  the 
disclosure  regarding  intended 
acquisitions  that  would  be  made  by 
qualifying  limited  partnerships  under  the 
proposed  Rule.*'  For  those  limited 
partnerships  that  have  identified 
legitimate  concerns  about  procedural 
impediments  to  the  capital  raising 
process,  the  proposed  Rule  would 
present  a  reasonable  resolution  to  those 
concerns  without  impairing  the  ability  of 
offerees  to  make  investment  decisions. 
In  contrast,  opening  such  a  procedure  to 
blank  check  offerings  would  impair  the 
ability  of  offerees  to  make  such 
decisions,  given  the  lack  of  disclosure  to 
potential  investors.  Furthermore, 
availability  of  Rule  465  for  blank  check 
offerings  would  remove  prior  staff 
review  in  an  area  that  has  been  subject 


to  abuses.  Accordingly,  the  Commission 
has  determined  that  the  proposed  Rule 
will  not  be  available  to  blank  check 
offerings. 

C.  Section  11  Liability 

Section  11  of  the  Securities  Act 
imposes  liability  on  the  issuer,  directors, 
signers,  experts  and  other  designated 
persons  for  material  misstatements  in, 
or  omissions  from,  a  registration 
statement  at  the  time  of  effectiveness. 
Section  11  extends  to  post-effective 
amendments  filed  in  accordance  with 
the  undertakings  required  by  Rule  415. 
Such  amendments  constitute  a  new 
registration  statement  for  purposes  of   ^ 
the  statute  of  limitations  of  section  13.*' 

Under  both  alternatives,  those  who 
purchase  after  the  transaction  becomes 
probable,  at  which  point  the  prospectus 
must  be  supplemented,  but  prior  to  the 
filing  of  an  automatically  effective 
amendment,  may  not  have  rights  under 
section  11  with  respect  to  information 
concerning  the  acquisition  in  question. 
The  seller  will  continue  nonetheless  to 
be  liable  to  the  purchaser  under  section 
12(2)  of  the  Securities  Act  *">  for 
misleading  information  contained  in,  or 
omissions  from,  the  supplemented 
prospectus. 

With  respect  to  both  alternatives,  the 
Commission  requests  comment  on 
whether  requiring  financial  statements 
in  a  prospectus  supplement  without 
prior  or  simultaneous  inclusion  in  a 
registration  statement  raises  concerns 
regarding:  (1)  The  lack  of  a  statutory 
requirement  for  the  filing  of  an 
accountant's  consent  to  use  of  its 
opinion  in  connection  with  a  prospectus 
supplement:  (2)  the  ability  of  the 
accountant  to  determine,  in  the  absence 
of  a  consent  requirement,  the  use  of 
required  financial  statements;  or  (3) 
liability  under  Section  11  for  sales  made 
pursuant  to  the  prospectus  supplement 
but  prior  to  an  effective  post-effective 
amendment. 

In  this  connection,  the  Commission 
solicits  comment  on  whether  the 
approach  used  in  Rule  430A(b)  **  should 
be  applied  to  proposed  Rule  465.  In  Rule 
430A(b).  the  information  contained  in 
the  form  of  prospectus  that  is  filed  not 
later  than  five  business  days  after  the 
effective  date  of  the  registration 
statement  is  deemed  to  be  part  of  the 
registration  statement  as  of  the  time  it 
was  declared  effective.**  If  a  similar 


«*  Proposed  Rule  4eS(a)(2)  (Alternatives  I  and  II). 

See.  e.g..  Item  10  of  Industry  Guide  5,  •Investment 
Objectives  and  Policies."  Disclosure  comparable  to 
that  currently  being  provided  in  this  area  by  real 
estate  blind  pool  partnerships  would  be  needed  in 
order  to  provide  sufficient  specificity  for  use  of  the 
proposed  Rule. 


*•  15  U.S.C  77m  .  See  Item  512(aK2)  of  Regulation 
S-K  |17  CFR  229.512(a)(2||. 

«' 15  U.S.C.  777(2). 

♦•  17  CFR  230.430A(b). 

«»  See  also  Item  512(j)(l)  of  Regulation  S-K  (17 
CFR229.512(|)(1)). 
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approach  were  used  for  proposed  Rule 
465,  the  prospectus  supplement  filed 
pursuant  to  proposed  Rule  465  would  be 
deemed  to  be  a  part  of  the  original 
registration  statement  (or  most  recent 
previous  post-effective  amendment)  as 
of  the  time  the  earlier  document  became 
effective.  A  second  alternative  would  be 
for  the  required  acquisition  information 
contained  in  the  post-effective 
amendment,  as  opposed  to  the 
prospectus  supplement,  to  be  deemed  to 
relate  back  to  the  date  of  first  use  of  the 
prospectus  supplement  or  the  effective 
date  of  the  original  registration 
statement  (or  most  recent  previous  post- 
effective  amendment).  In  this  regard,  the 
Commission  also  requests  comment  on 
whether  the  filing  of  the  post-effective 
amendment  should  be  deemed  to 
constitute  agreement  by  registrants, 
accountants  and  other  parties  subject  to 
section  11  liability  to  the  use  of  the 
required  acquisition  information  in  the 
prospectus  supplement. 

Finally,  a  third  alternative  would  be  to 
use  automatically  effective  post- 
effective  amendments  rather  than 
prospectus  supplements  to  disclose  the 
required  information  relating  to  the 
acquisition. 

Unlike  Rule  430A.  however,  there 
could  be  significant  time  periods 
between  the  effective  date  of  the 
registration  statement  or  most  recent 
previous  post-effective  amendment  and 
use  of  the  prospectus  supplement  with 
the  specified  information  relating  to  the 
acquisition.  Moreover,  unlike  the 
information  required  in  the  Rule  430A 
prospectus,  the  prospectus  supplement 
under  both  alternatives  would  have  to 
include  required  financial  statements. 
Accordingly,  if  there  were  to  be  a 
relation  back  to  an  earlier  date,  the 
accountant  would  have  to  agree  that  its 
consent  be  deemed  part  of  the  prior 
document.  The  Commission  solicits 
comment  on  whether  these  potentially 
significant  time  periods  and  the 
requirement  for  having  the  accountant 
agree  that  its  consent  be  deemed  part  of 
the  prior  document  would  pose 
difficulties  for  either  issuers  or 
accountants. 

D.  Relationship  between  Prospectus 
Disclosure  and  Form  8-K  Disclosure  of 
Acquisitions 

1.  Current  System 

A  current  report  responding  to  Item  2 
of  Form  &-K  with  respect  to  a  business 
acquired  is  not  required  until  the 
acquisition  has  been  consummated.^" 


Pursuant  to  paragraph  (a)(4)  of  Item  7  of 
Form  8-K,  if  it  is  impracticable  to 
provide  the  required  financi&l 
statements  of  the  acquired  business  or 
property  and  financial  information  at 
the  time  the  report  on  Form  8-K  is  filed, 
the  registrant  may  file  such  of  the 
required  financial  statements  financial 
information  as  are  available  and  file  the 
remainder  as  soon  as  practicable,  but  no 
later  than  60  days  after  the  date  the 
report  on  Form  8-K  must  be  filed. 

During  the  pendency  of  any  such  60- 
day  extension.  Securities  Act  offerings 
may  not  be  made  except  as  provided  in 
Instruction  2  of  Item  7(a)  of  Form  8-K.'  * 
This  general  prohibition,  however,  was 
not  intended  to  change  the  procedure 
established  in  Undertaking  D  of  Item  20 
of  Industry  Guide  5.  Thus,  when  a  real 
estate  limited  partnership  consummates 
an  acquisition  during  the  offering  period, 
sales  activities  may  continue 
notwithstanding  the  pendency  of  the  60- 
day  extension  of  time,  as  long  as  the 
quarterly  post-effective  amendments 
containing  the  required  financial 
statements  and  financial  information  are 
filed  when  required.'* 


'"  Pursuant  to  General  Instruction  B  of  Form  8-K. 
required  reports  are  to  be  filed  within  15  days  after 
the  occurrence  of  the  earliest  such  event  reported. 


See  n.6  supra.  Disclosure  may  be  made  prior  to 
consummation  of  the  acquisition  pursuant  to  Hem  S 
of  Form  8-K. 

"  Under  Item  7(a),  the  following  offerings  or  sales 
of  securities  are  not  affected  by  this  restriction: 

(a)  Offerings  or  sales  of  securities  upon  the 
conversion  of  outstanding  convertible  securities  or 
upon  the  exercise  of  outstanding  warrants  or  rights: 

(b)  Dividened  or  interest  reinvestment  plans: 

(c)  Transactions  involving  secondary  offerings; 
and 

(d)  Sales  of  securities  pursuant  to  Rule  144  |17 
CFR  230.144). 

With  respect  to  offerings  registered  on  Form  S-3 
(17  CFR  239.13).  filing  a  report  on  Form  S-K  omitting 
required  financial  statements  and  Tinancial 
information  of  the  acquired  business  does  not 
satisfy  the  Item  512(a)|l)(ii)  undertaking  requiring 
information  to  be  provided  regarding  a  fundamental 
change.  Thus,  except  as  provided  in  Instruction  2  of 
Item  7(a)  of  Form  B-K,  sales  of  securities  registered 
on  Form  S-3  may  not  continue  to  be  made  pursuant 
to  the  effective  registration  statement  once  a 
significant  acquisition  is  probable  unless  the 
required  financial  statements  and  financial 
information  are  contained  in  an  effective  post- 
effective  amendment  or  in  a  Form  8-K  (or  a  Form  8 
[17  CFR  249.460)  amendment  to  the  Form  8-K). 

**  Undertaking  D  of  Industry  Guide  5  does  not 
relieve  registrants  from  filing  current  reports  on 
Form  8-K  within  15  days  of  the  consummation  of  a 
significant  acquisition.  Furthermore,  if  the  required 
Tmancial  statements  and  financial  information  are 
due  (pursuant  to  paragraph  (a)(4)  of  Item  7  of  Form 
8-K)  before  the  post-effective  amendment  is  due, 
the  Form  S-K  must  contain  this  information.  If  any 
of  this  information  was  omitted  from  the  Form  8-K 
as  initially  filed  pursuant  to  the  SO-day  extension  of 
time  provided,  it  may  be  filed  under  cover  of  Form 
8.  If  the  post-effective  amendment  is  filed  before  the 
report  on  Form  8-K  is  due  or  before  the  lime  by 
which  the  financial  statements  required  pursuant  to 
Form  8-K  must  be  filed,  no  additional  report  of  the 
information  need  be  made  on  Form  S-K.  [See 
General  Instruction  B.3  of  Form  8-K). 


2.  Proposed  System 

Under  proposed  Rule  465.  the  required 
acquisitioiv  information  concerning  a 
business  acquired  during  the 
distribution  period  generally  would  be 
required  to  be  filed  in  a  post-effective 
amendment  before  a  current  report  on 
Form  8-K  is  due.  This  is  because  the 
proposed  requirements  for  filing  the 
required  acquisition  information  are 
dependent  upon  events  relating  to  the 
particular  acquisition  that  occur  prior  to 
consummation,  which  is  the  triggering 
event  for  filing  a  report  on  Form  8-K." 
In  the  usual  case,  the  Form  8-K  filed 
during  the  distribution  would  need  to 
reflect  only  the  fact  that  the  acquisition 
has  been  consummated;  the  required 
financial  statements  and  financial 
information  already  would  have  been 
provided  in  the  post-effective 
amendment  and  need  not  be  included  in 
the  Form  8-K. 

Of  course,  any  changes  in  the  terms  of 
the  acquisition  that  could  have  a 
material  effect  would  have  to  be 
included  in  a  prospectus  supplement 
whether  or  not  this  information  has  been 
disclosed  in  a  Form  8-K  filed  to  reflect 
consummation.  In  the  unlikely  event  that 
an  acquisition  previously  disclosed  as 
probable  was  not  consummated,  a  post- 
effective  amendment  would  be  required 
to  report  such  fundamental  change.'* 
Such  an  amendment  would  not  be  filed 
pursuant  to  proposed  Rule  465.  and  thus 
would  not  become  effective 
automatically.  Pending  effectiveness,  the 
sales  effort  would  have  to  be  suspended. 

E.  Determining  When  an  Acquisition  Is 
Significant 

Questions  have  been  raised  as  to  how 
to  determine  whether  an  acquisition  or 
series  of  acquisitions  by  a  blind  pool 
partnership  requires  the  filing  of  a  post- 
effective  amendment.  Before  the 
minimum  net  offering  proceeds  are 
raised,  the  determination  of  whether  an 
acquisition,  or  acquisitions  in  the 
aggregate,  is  significant  should  be  made 
in  comparison  to  such  minimum  net 
proceeds.  After  sales  of  the  interests 
have  surpassed  the  minimum,  the 
comparison  should  be  made  to  the  total 
assets  of  the  registrant,  including  the  net 
amount  of  proceeds  raised,  as  of  the 
date  the  filing  is  required  to  be  made." 


*'  The  proposed  Rule  would  no)  require  the 
prospectus  to  be  supplemented  to  reflect 
consummation  of  any  acquisition  for  which  a  post- 
effective  amendment  previously  had  become 
effective  pursuant  to  Rule  485.  Whether  such  a 
supplement  is  required  is  determined  according  to 
general  materiality  principles. 

»  Item  S12(a|(1)(ii)  of  Regulation  S-K. 

"  See  Staff  Accounting  Bulletin  No.  71A. 
Question  No.  4  and  Interpretive  Response 
(December  14. 1967)  (52  FR  46193). 


Thus,  as  the  offering  is  sold  beyond  the 
minimum,  the  size  of  an  acquisition  that 
would  necessitate  an  amendment 
increases." 

F.  When  Financial  Statements  and 
Financial  Information  Requirements  Are 
Inapplicable 

Concerns  have  been  raised  regarding 
the  procedure  to  be  followed  if  no 
financial  statements  are  required 
pursuant  to  Rule  3-05  of  Regulation  S-X 
with  respect  to  the  transaction  and  no 
pro  forma  financial  information  is 
required  pursuant  to  Article  11  of 
Regulation  S-X.  This  circumstance  can 
arise  either  because  assets,  rather  than 
a  business,  are  being  acquired  '^  or 
because  there  is  no  operational  history 
of  the  acquired  business.  When  a 
material  amount  of  the  offering  proceeds 
is  used  to  make  an  acquisition  that  does 
not  require  the  filing  of  required 
financial  statements  or  financial 
information,  material  information 
concerning  the  acquisition  generally  is 
required  to  be  provided  in  a  prospectus 
supplement  at  the  time  the  acquisition 
becomes  probable.  Use  of  Rule  465 
would  not  be  necessary  in  such 
circumstances.  If  the  acquisition  of 
assets  or  property  constitutes  a 
fundamental  change,  however,  a 
qualifying  registrant  could  rely  on  Rule 
465  procedures,  if  adopted. 

G.  Provision  of  Information  to  Existing 
Security  Holders 

1.  Industry  Guide  5  Requirements 

Pursuant  to  Item  20  of  Industry  Guide 
5.  a  registrant  that  did  not  provide 
disclosure  concerning  investment  of  a 
material  portion  of  the  maximum  net 
proceeds  of  the  offering  in  the 
registration  statement  at  the  time  it 
became  effective  must  provide  the 
required  information  regarding  the 
acquisition  filed  in  post-effective 
amendments  during  the  distribution 
period  simultaneously  to  existing  limited 
partners.'*  After  the  distribution  has 


»*  After  the  distribution,  for  purposes  of 
disclosure  on  Form  8-K.  financial  statements  would 
l>e  required  with  respect  to  consummiitfd 
acquisitions  involving  the  use  o(  more  than  10%  of 
the  total  assets  of  the  registrant  and  its  consolidated 
subsidiaries.  Sto  also  Indu.stry  Guide  5.  Undertaking 
D  of  Item  20. 

»'  See  Rule  ll-Ol(d)  of  Regulation  S-X  (17  CFR 
210.11-01(d)). 

"  This  requirement  is  in  accord  with  the 
recommendation  of  the  Commission's  Real  Estate 
Advisory  Committee  that: 

Investors  in  such  offerings  should  be  pm.Med 
with  annual  reports,  filed  with  the  Commission, 
which  disclose  in  detail  the  investments  of  the 
program  and  clearly  demonstrate  their  conformity 
with  the  specific  investment  criteria  outlined  in  the 
prospectus. 


ended,  the  information  required  to  be 
filed  in  a  current  report  on  Form  8-K  for 
each  material  commitment  "  of  the  net 
proceeds  must  be  provided  to  existing 
limited  partners  at  least  once  each 
quarter.*"  Item  20  Industry  Guide  5  also 
requires  existing  limited  partners  to  be 
provided  with  the  financial  statements 
required  by  Form  10-K  *'  for  the  first 
fiscal  year  of  operations  and  a  detailed 
statement  of  any  transactions  with,  or 
all  fees  paid  to  the  General  Partner. 

2.  State  Requirements 

The  North  American  Securities 
Administrators  Association's 
("NASAA")  Statement  of  Policy 
regarding  Real  Estate  Programs  provides 
that  at  least  quarterly  a  "Special 
Report"  of  real  property  acquisitions 
that  took  place  within  the  prior  quarter 
be  sent  to  all  participants  until  all  the 
proceeds  are  invested  or  returned.'* 
Annual  and  quarterly  reports  concerning 
the  operations  of  the  program  also  are 
required  to  be  distributed  to  holders  of 
real  estate  limited  partnership 
interests." 

NASAA's  Statement  of  Policy 
Regarding  Equipment  Programs  requires 
quarterly  reports  for  acquisitions  by 
non-specified  equipment  programs.®*  In 
addition,  annual  and  quarterly  reports  to 
holders  of  limited  partnership  interests 
concerning  the  operations  of  the 
equipment  program  are  required." 
There  also  are  quarterly  and  annual 
reporting  obligations  for  commodity 
pool  and  cattle  feeding  programs."^ 


Report  of  the  Real  Estate  Advisory  Committee  to 
the  Securities  and  ExchanfiP  Commission,  October 
12, 1972. 

"  Because  "commitment"  is  defined  as  the 
signing  of  a  binding  purchase  agreement.  Industry 
Guide  5  requires  that,  after  the  distribution  has 
ended,  the  financial  statements  of  an  acquired 
property  must  be  filed  in  a  n'port  on  Form  8-K 
earlier  [i.e..  upon  such  signing!  than  when  the  SHnii' 
financial  statements  are  required  during  the 
distribution  [i.e..  upon  consummation  of  the 
acquisition). 

•"  See  also  Forms  1-G  |17  CFR  239.101]  and  3-C 
|17  CFR  239.1011  under  Regulation  B  |17  CI-"R 
230.300-346).  which  require  provision  of  informalicm 
(o  investors  in  exempt  offerings  of  fractional 
undivided  interests  in  oil  and  gas  rights.  Form  1-G. 
which  requires  a  report  of  sales  of  such  interests,  is 
to  be  delivered  to  the  purchaser  of  such  interests  at 
the  time  of  the  offer  and  no  sale  can  occur  until  48 
hours  after  delivery  of  such  report.  Form  3-G.  which 
requires  a  report  of  the  results  of  such  offerings,  is 
to  tie  sent  to  each  purchaser  at  the  time  the  report  is 
filed  with  the  Commission. 

•'17  CFR  249.310. 

*■■'  NASAA  Reports  (CCII)  H  3607  at  VII.|. 

<"  Id.  at  VU.C. 

««  NASAA  Statement  of  Policy  Regarding 
Equipment  Programs  (CCH|  T  1606  at  Vl.C.l. 

•»  Id.  at  VI.C. 

••  See  NASAA  Statement  of  Policy  Regarding 
Commodity  Pool  Programs  %  1205  at  V.D.2.  Sponsors 
of  such  programs  must  furnish  participants  with 
quarterly  and  annual  reports  containing  a  balance 


3.  Possible  Requirements  for  Limited 
Partnerships  Using  Proposed  Rule  465 

The  Commission  is  not  proposing  to 
require  registrants  to  undertake  to 
provide  existing  limited  partners  with 
information  comparable  to  that  provided 
to  existing  real  estate  limited  partners. 
Industry  Guide  5  undertakings  provide 
for  quarterly  distribution  of.  among 
other  things,  required  financial 
statements  and  financial  information — 
information  that  is  currently  not 
distributed  through  prospectus 
supplements.  Proposed  Rule  465.  on  the 
other  hand,  provides  for  more  frequent 
distribution  of  such  information  through 
prospectus  supplements." 

The  Commission  solicits  specific 
comment  on  whether  the  proposed  Rule 
should  require  registrants  to  undertake 
to  distribute  post-effective  amendments 
to  existing  limited  partners  and  to 
distribute  to  limited  partners  the 
financial  statements  required  by  Form 
10-K  for  the  first  full  fiscal  year  of 
operations  of  the  partnership.  In 
addition,  registrants  could  be  required  to 
send  to  each  limited  partner,  at  least  on 
an  annual  basis,  a  detailed  statement  of 
any  transactions  with  the  General 
Partner  or  its  affiliates,  and  of  fees, 
commissions,  compensation  and  other 
benefits  paid  or  accrued  to  the  General 
Partner  for  the  fiscal  year  completed. 
These  undertakings  are  similar  to  those 
required  by  Industry  Guide  5  for  real 
estate  limited  partnerships. 

In  the  alternative,  the  Commission 
solicits  comment  on  whether  registrants 
should  be  required  to  undertake  to 
provide  existing  limited  partners  on  an 
annual  basis  (not  only  for  the  first  fiscal 
year)  with  the  financial  statements 
required  by  Form  10-K." 


sheet  and  slatemt-nts  of  income  and  changes  in 
financial  position,  and  a  statement  showing  the 
total  fees,  compensation,  brokerage  commissions 
ai^d  expenses  paid  by  the  Program.  See  also 
NASAA  Statement  of  Policy  Regarding  Cattle 
Feeding  Programs  t  604  at  l.U.l.  Sponsors  of  these 
programs  must  provide,  at  least  quarterly  as  well  as 
annually,  each  public  investor  with  a  report  stating 
the  current  value  of  his  interest  and  the  progress  of 
the  venture. 

•'  In  addition.  Form  SR  |17  CFR  239.61)  requires  a 
first-time  issuer  to  file  with  the  Commission  a  report 
regarding  sales  of  securities  and  use  of  proceeds 
from  such  sales. 

">•■  Unlike  other  registrants  that  are  subject  to  the 
Commission's  proxy  rules  117  CFR  240,14a-l— 
240.14a-14|  and  are  required  to  distribute  annual 
reports  to  security  holders  when  directors  are  to  be 
elected  (Rule  14a-3(b)  )17  CFR  240.14a-3(bll). 
limited  partnerships  rarely  hold  such  elections. 
Thus,  even  if  a  limited  partnership  were  subject  to 
Section  12  of  the  Securities  Act  |15  U.S.C.  78/).  and 
thus  required  to  comply  with  the  Commission's 
proxy  rules,  annual  reports  to  security  holders 
would  not  be  distributed  to  existing  limited  partners 
in  the  absence  of  an  election  of  directors. 
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III.  Cost-BeneHt  Analysis 

To  evaluate  fully  the  benefits  and 
costs  associated  with  proposed  Rule  465 
and  the  amendments  to  Rule  424,  the 
Commission  requests  commentators  to 
provide  views  and  data  as  to  the  costs 
and  benefits  associated  with  the  rules  to 
provide  for  the  automatic  effectiveness 
of  post-effective  amendments  for 
acquisitions  by  specified  limited 
partnerships.  In  this  regard,  the 
Commission  notes  that  the  proposals 
should  reduce  the  costs  associated  with 
acquisition-related  halts  in  the  sales 
efforts  of  sponsors  of  limited 
partnerships  and  may  reduce  costs  to 
investors  of  delays  in  investment  of 
partnership  proceeds. 

IV.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

An  initial  regulatory  flexibility 
analysis  in  accordance  with  5  U.S.C.  603 
has  been  prepared  regarding  proposed 
Rule  465  and  related  proposed 
amendments  to  Rule  424.  The  analysis 
notes  that  the  proposals  will  eliminate 
much  of  the  delay,  and  the  resulting 
impact  on  the  sales  effort,  caused  by  the 
necessity  to  await  staff  review  (or  a 
determination  of  no-review  status)  of 
amendments  filed  to  reflect  acquisitions 
by  limited  partnerships. 

The  proposed  amendments  would  not 
result  in  any  significant  increase  in 
reporting  or  recordkeeping 
requirements. 

The  following  significant  alternatives 
were  considered:  (1)  The  establishment 
of  differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rules  for  such  small  entities; 
(3)  the  use  of  performance  rather  than 
design  standards;  and  (4)  an  exemption 
from  coverage  of  the  rules,  or  any  part 
thereof,  for  small  entities.  These 
alternatives  would  not  be  consistent 
with  the  Commission's  statutory 
mandate  of  investor  protection.  A 
further  alternative  could  be  to  apply  the 
same  treatment  accorded  to  real  estate 
limited  partnerships  to  small  issuer 
limited  partnerships.  As  proposed,  the 
Rule  would  provide  sufficient  flexibility 
to  hmited  partnership  sponsors  in 
connection  with  their  marketing  efforts 
while,  at  the  same  time,  requiring  earlier 
filing  of  the  specified  information 
regarding  the  acquisition  than  is 
currently  required  for  real  estate  limited 
partnership  offerings. 

A  copy  of  the  analysis  may  be 
obtained  by  contacting  Sarah  A.  Miller. 
(202)  272-2589.  Office  of  Disclosure 


Policy.  Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington.  DC 
20549. 

V.  Request  For  Comments 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
alternative  rule  proposals,  as  well  as 
other  matters  that  might  have  an  impact 
on  the  proposals,  are  requested  to  do  so. 
In  addition  to  the  areas  specifically 
addressed  throughout  this  Release,  the 
Commission  solicits  comment  on 
whether  the  proposed  modification  of 
the  timing  requirements  for  filing 
information  would  have  any  adverse 
impact  on  the  need  of  the  investing 
public  for  information  and  whether 
Alternative  I  or  Alternative  II  is 
preferable  in  this  regard.  The 
Commission  also  solicits  comment  on 
the  practicability  of  both  alternatives 
from  the  registrant's  point  of  view,  and 
on  the  amount  of  relief  that  would  be 
granted  by  each  alternative. 

VI.  Statutory  Basis  Of  Rule  Proposals 

These  rules  are  being  proposed 
pursuant  to  sections  2,  6,  7.  8, 10  and  19 
of  the  Securities  Act  of  1933.** 

List  of  Subjects  in  17  CFR  Parte  229  and 
230 

Prospectus  delivery  requirements, 
Reporting  and  recordkeeping 
requirements.  Registration  requirements. 
Securities. 

VII.  Text  of  Rule  Proposals 

In  accordance  with  the  foregoing  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FIUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933. 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

1.  The  authority  citation  for  Part  229 
continues  to  read: 

Authority:  Sees.  6.  7.  &  10, 19(a).  48  Stat.  78. 
79.  81.  85;  sees.  12, 13. 14, 15(d).  23(a).  48  Slat. 
892.  894.  901;  sees.  205.  209.  48  Stal.  906.  908; 
sec.  203(a),  49  Stat.  704:  sees.  1.  3.  8.  49  Stat. 
1375, 1377, 1379:  sec.  301.  54  Stal.  857;  sees.  8. 
202.  68  Stat.  685.  686;  sees.  3.  4.  5.  6.  78  Stat. 
565-568.  569.  570-574;  sec.  1,  79  Stat.  1051: 
sees.  1,  2.  3,  82  Stat.  454.  455;  sees.  1,  2,  3-5, 
28(c),  84  Stat.  1435. 1497;  sec.  105(b),  88  SUt. 
1503;  sees.  8.  9. 10, 11, 18.  89  Stal.  117. 118, 
119.  155: 15  U.S.C.  77f.  77g.  77h,  77j.  778(a). 
78/.  78in,  78n,  787(d).  78w(a),  unless  otherwise 
noted.  Section  229.801(e)  also  issued  under 


sections  6. 15  U.S.C.  77f,  7, 15  U.S.C.  77g.  a  15 
use.  77h,  and  10, 15  U.S.C.  77j. 

2.  By  amending  Items  11. B.  and  20.0. 
of  Industry  Guide  5,  229.801(e),  to 
replace  the  words  "424(c)  supplement" 
with  "Rule  424(b)  |9  230.424(b)  of  this 
chapter)  supplement." 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230  is 
amended  by  adding  the  following 
citations:  (citations  before  *  *  * 
indicate  general  rulemaking  authority). 

Authority:  Sec.  19. 48  Slat.  85,  as  amended; 
15  U.S.C.  778  ••  *  Section  230406  also 
issued  under  sections  7, 15  U.S.C.  77g,  and  10, 
15  U.S.C  77).  Section  230.424  also  issued 
under  sections  2. 15  U.S.C.  77t>,  and  10, 15 
U.S.C.  77).  Section  230.465  also  issued  under 
sections  7, 15  U.S.C.  77g.  8(c).  15  U.S.Q  77h(c) 
and  10, 15  U.S.C.  77j. 
***** 

2.  By  revising  paragraph  (a)  of 
S  230.406  to  read  as  follows: 

§  23a406    Confktenttal  treatment  of 
Infonnation  Wed  wttti  tlw  ComnHssion. 

***** 

(a)  Any  person  submitting  any 
information  in  a  document  required  to 
be  filed  under  the  Act  may  make  written 
objection  to  its  public  disclosure  by 
following  the  procedure  in  paragraph  (b) 
of  this  section,  which  shall  be  the 
exclusive  means  of  requesting 
confidential  treatment  of  information 
included  in  any  document  (hereinafter 
referred  to  as  the  "material  filed") 
required  to  be  filed  under  the  Act, 
except  that  if  the  material  filed  is  a 
registration  statement  on  Form  S-8 
(§  239.16b  of  this  chapter)  or  on  Form  S- 
3,  F-2.  F-3  (§  239.13,  32  or  33  of  this 
chapter)  relating  to  a  dividend  or 
interest  reinvestment  plan,  or  on  Form 
S-4  (§  239.25  of  this  chapter)  complying 
with  General  Instruction  G  of  that  Form 
or  on  Form  F-4  (§  239.34  of  this  chapter) 
complying  with  General  Instruction  F  of 
that  Form,  or  if  the  material  filed  is  a 
registration  statement  that  does  not 
contain  a  delaying  amendment  pursuant 
to  Rule  473  (9  230.473  of  this  chapter),  or 
if  the  material  filed  is  a  post-effective 
amendment  filed  pursuant  to  Rule  465 
(5  230.465  of  this  chapter),  the  person 
shall  comply  with  the  procedure  in 
paragraph  (b)  prior  to  the  filing  of  a 
registration  statement. 
***** 

3.  By  adding  new  paragraph  (b)(6)  to 
S  230.424  to  read  as  follows: 


§230i424 
Ol< 


Filing  of  praapectuMS,  number 


'  15  U.S.C  77b.  77f.  77g.  77h.  77)  and  77i. 


(b)  *  *  * 

(6)  A  form  of  prospectus  that  discloses 
infonnation  with  respect  to  an 
acquisition  of  a  business  (as  defined  in 
§  210.11-01(d)  of  this  chapter]  that  is 
significant  (as  defined  in  §  210.11-01(b) 
of  this  chapter]  in  accordance  with  Rule 
465  under  the  Securities  Act  (§  230.465 
of  this  chapter]  shall  be  filed  with  the 
Commission  no  later  than  the  fifth 
business  day  after  the  date  it  is  first 
used  after  effectiveness  in  connection 
with  a  public  offering  or  sales,  or 
transmitted  by  a  means  reasonably 
calculated  to  result  in  filing  with  the 
Commission  by  that  date. 
***** 

4.  By  adding  new  §  230.465  to  read 
either  one  of  the  two  following  ways: 

Alternative  1 

§  230.465    Acquisitions  by  limited 
partnersliips  in  specified  industries. 

(a)  The  provisions  of  this  section  are 
available  only  to  limited  partnership 
offerings  as  to  which:  (1)  The  proceeds 
are  to  be  invested  solely  in  one  of  the 
following:  Hotels,  nursing  homes,  oil  and 
gas  programs,  self-service  storage 
facilities,  cable  television  systems, 
television  or  radio  broadcast  facilities, 
power  generating  facilities,  or 
equipment  to  be  leased:  (2)  the 
registration  statement  includes,  at  the 
time  of  effectiveness,  specific  disclosure 
concerning  explicit  investment  criteria 
and  objectives  and  the  nature  of 
acquisitions  that  are  to  be  pursued;  (3) 
the  securities  registered  are  not  being 
used  as  consideration  for  the 
acquisition(s);  and  (4)  the  registration 
statement  inc)udes,  at  the  time  of 
effectiveness,  the  following  statement  in 
bold-face  type  at  the  bottom  of  the  cover 
page: 

THE  REGISTRANT  MAY  RELY  ON 
RULE  465  WITH  RESPECT  TO 
ACQUISITIONS  SUBSEQUENT  TO 
EFFECTIVENESS. 

(b)  A  post-effective  amendment  with 
respect  to  an  acquisition  of  a  business 
[as  defined  in  S  210.11-01(d)  of  this 
chapter]  that  is  significant  [as  defined  in 
9  210.11-01(b)  of  this  chapter],  fi)ed 
during  the  public  offering  of  interests  in 
a  limited  partnership  of  the  type 
specified  in  paragraph  (a)  of  this  section, 
shall  satisfy  the  following  requirements: 

(1)  The  post-effective  amendment 
shall  contain  financial  statements  and 
financial  information  required  by  Rule 
3-05  and  Article  11  of  Regulation  S-X 
[§§  210.3-05  and  210.11-01  through  11-03 
of  this  chapter]  with  respect  to  the 
acquisition,  as  well  as  appropriate 
textual  disclosure  regarding  the 
acquisition,  and  may  only  include  such 
other  information  as  would  not,  in  the 


absence  of  the  acquisition,  itself 
necessitate  the  filing  of  a  post-effective 
amendment;  and 

(2)  Either 

(i)  The  post-effective  amendment  sha)l 
be  filed  no  later  than  five  business  days 
after  the  acquisition  becomes  probable; 
or 

(ii)  Offers  and  sales  of  limited 
partnership  interests  shall  be  suspended 
until  the  post-effective  amendment  is 
filed. 

(c)  Offers  and  sales  of  limited 
partnership  interests  may  continue  for 
five  business  days  after  an  acquisition 
has  become  probable,  provided  that  the 
requirements  of  paragraph  (a)  of  this 
section  are  met  and  the  prospectus  used 
has  been  supplemented  with  all  of  the 
information  concerning  the  acquisition 
specified  by  paragraph  (b)(1)  of  this 
section. 

(d)  Offers  and  sa)es  of  linuted 
partnership  interests  may  resume  after  a 
suspension  of  the  same,  provided  that 
the  requirements  of  paragraphs  (a), 
(b)(1),  and  (b)(2){ii)  of  this  section  are 
met. 

(e)  In  the  event  that  an  eligible 
registrant  intends  to  rely  on  the 
provisions  of  this  section,  the  registrant 
must  place  the  following  statement  in 
bold-face  type  at  the  bottom  of  the  cover 
page  of  the  post-effective  amendment 
described  in  paragraph  (b)(1)  of  this 
section: 

THIS  AMENDMENT  IS  TO  BECOME 

EFFECTIVE  AUTOMATICALLY 

PURSUANT  TO  RULE  465. 

Such  post-effective  amendment  shall 

become  effective  upon  filing  with  the 

Commission. 

Note  1. — Any  prospectus  supplement 
required  by  this  section  shall  be  filed 
pursuant  to  Rule  424(b)(6)  [§  230.424(b)(6)). 

Note  2. — Requests  for  confidential 
treatment  made  pursuant  to  Rule  406 
(§  230.406  of  this  chapter)  in  connection  with 
any  post-effective  amendment  must  be 
processed  by  the  Commission's  staff  prior  to 
filing. 

Note  3. — ^The  number  of  copies  of  each 
post-effective  amendment  required  by  Rule 
472  (§230.472  of  this  chapter)  shall  be  filed 
with  the  Commission;  Provided  however, 
that  the  number  of  additional  copies  referred 
to  in  Rule  472(a)  [§  230.472(a)  of  this  chapter) 
may  be  reduced  from  eight  to  three,  one  of 
which  shall  be  marked  to  clearly  and 
precisely  indicate  changes. 

Alternative  II 

§  230.465    Acquisitions  by  limited 
partnersliips  In  specified  Industries. 

(a)  The  provisions  of  this  section  are 
available  only  to  limited  partnership 
offerings  as  to  which:  (1)  The  proceeds 
are  to  be  invested  solely  in  one  of  the 
following:  hotels,  nursing  homes,  oil  and 


gas  programs,  self-service  storage 
facilities,  cable  television  systems, 
television  or  radio  broadcast  facilities, 
power  generating  facilities,  or 
equipment  to  be  leased:  (2)  the 
registration  statement  includes,  at  the 
time  of  effectiveness,  specific  disclosure 
concerning  explicit  investment  criteria 
and  objectives  and  the  nature  of 
acquisitions  that  are  to  be  pursued;  (3) 
the  securities  registered  are  not  being 
used  as  consideration  for  the 
acquisitionfs):  and  (4)  the  registration 
statement  includes,  at  the  time  of 
effectiveness,  the  following  statement  in 
boldface  type  at  the  bottom  of  the  cover 
page: 

THE  REGISTRANT  MAY  RELY  ON 
RULE  465  WITH  RESPECT  TO 
ACQUISITIONS  SUBSEQUENT  TO 
EFFECTIVENESS. 

(b)  A  post-effective  amendment  with 
respect  to  an  acquisition  of  a  business 
[as  defined  in  9  210.11-01(d)  of  this 
chapter]  that  is  significant  [as  defined  in 
9  210.111-01(b)  of  this  chapter],  fiied 
during  the  public  offering  of  interests  in 
a  limited  partnership  of  the  type 
specified  in  paragraph  (a)  of  this  section, 
sha)l  satisfy  the  following  requirements: 

(1)  The  post-effective  amendment 
shall  contain  financial  statements  and 
financial  information  required  by  Rule 
3-05  and  Article  11  of  Regulation  S-X 
[§9  210.3-05  and  210.11-01  through  11-03 
of  this  chapter]  with  respect  to  the 
acquisition,  as  well  as  appropriate 
textual  disclosure  regarding  the 
acquisition,  and  may  only  include  such 
other  infonnation  as  would  not.  in  the 
absence  of  the  acquisition,  itself 
necessitate  the  filing  of  a  post-effective 
amendment;  and 

(2)  Either 

(i)  The  post-effective  amendment  shall 
be  filed  no  later  than  five  business  days 
after  the  financial  statements  required 
by  Rule  3-05  of  Regulation  S-X  become 
available  or  a  binding  purchase 
agreement  is  signed,  whichever  occurs 
first;  or 

(ii)  Offers  and  sales  of  limited 
partnership  interests  shall  be  suspended 
until  the  post-effective  amendment  is 
filed. 

(c)  Offers  and  sales  of  limited 
partnership  interests  may  continue  once 
an  acquisition  has  become  probable, 
provided  that  the  requirements  of 
paragraph  (a)  of  this  section  are  met  and 
the  prospectus  used  has  been 
supp)emented  with  any  available 
information  regarding  the  acquisition 
specified  by  paragraph  (b)(1)  of  this 
section;  Provided,  however,  that  offers 
and  sales  must  be  suspended  if  the  post- 
effective  amendment  is  not  filed  by  the 
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fifth  business  day  after  the  financial 
statements  required  by  Rule  3-05  of 
Regulation  S-X  become  available  or  a 
binding  purchase  agreement  is  signed, 
whichever  occurs  first. 

(d)  Offers  and  sales  of  limited 
partnership  interests  may  resume  after  a 
suspension  of  the  same,  provided  that 
the  requirements  of  paragraphs  (a). 
(b)(1),  and  (b)(2)(ii)  of  this  section  are 
met. 

(e)  In  the  event  that  an  eligible 
registrant  intends  to  rely  on  the 
provisions  of  this  section,  the  registrant 
must  place  the  following  statement  in 
bold  face  type  at  the  bottom  of  the  cover 


page  of  the  post-effective  amendment 
described  in  paragraph  (b)(1)  of  this 
section; 

THIS  AMENDMENT  IS  TO  BECOME 
EFFECTIVE  AUTOMATICALLY 
PURSUANT  TO  RULE  465. 

Such  post-effective  amendment  shall 
become  effective  upon  filing  with  the 
Commission. 

Note  1. — Any  prospectus  supplement 
required  by  this  section  shall  be  filed 
pursuant  to  Rule  424|b)(6)  |S  230.424(b)(6)I. 

Note  2. — Requests  for  confidential 
treatment  made  pursuant  to  Rule  406 
|§  230.406  of  this  chapter]  in  connection  with 
any  post-effective  amendment  must  l>e 


processed  by  the  Commission's  staff  prior  to 
filing. 

Note  3. — The  number  of  copies  of  each 
post-effective  amendment  required  by  Rule 
472  [S  230.472  of  this  chapter]  shall  be  filed 
with  the  Commission:  Provided,  however, 
that  the  number  of  additional  copies  referred 
to  in  Rule  472(a)  [§  230.472(a)  of  this  chapter] 
may  be  reduced  from  eight  to  three,  one  of 
which  shall  be  marked  to  clearly  and 
precisely  indicate  changes. 

By  the  Commission. 
lonathan  G.  Katz, 
Secretary. 
)uly  8. 1988. 
[FR  Doc.  8ft-15898  Filed  7-13-88: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  142  and  843 

Surface  Coal  Mining  and  Reclamation 
Operations;  Evaluation  of  State 
Responses  to  Ten-Oay  Notices 

AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 

ACnON:  Final  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  U.S.  Department  of  the  Interior  is 
amending  certain  portions  of  its  rules  on 
the  federal  inspection  of  coal  mines  and 
federal  monitoring  of  state  programs  for 
regulating  coal  mine  reclamation  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA.  the 
Surface  Mining  Act.  or  the  Act).  This 
action  is  being  taken  in  response  to  a 
petition  for  rulemaking,  filed  by  several 
organizations  representing  members  of 
the  coal  mining  industry,  and  is 
designed  to  assure  consistent  treatment 
of  states  and  surface  coal  mining  and 
reclamation  operations  throughout  the 
country. 

The  amended  rules  establish  a 
uniform  standard  by  which  OSMRE  will 
evaluate  state  responses  to  federal 
notices  of  possible  violations  of  the 
Surface  Mining  Act.  Under  the  amended 
rules,  OSMRE  will  accept  a  state 
regulatory  authority's  response  to  such  a 
notice,  called  a  ten-day  notice,  as 
constituting  appropriate  action  to  cause 
a  possible  violation  to  be  corrected  or 
showing  good  cause  for  failure  to  act 
unless  OSMRE  makes  a  written 
determination  that  the  state's  response 
was  arbitrary,  capricious,  or  an  abuse  of 
discretion  under  the  state  program.  The 
rules  also  provide  a  process  by  which  a 
state  regulatory  authority  can  request 
informal  review  of  OSMRE's  written 
determination  that  the  state  response 
did  not  constitute  appropriate  action  or 
show  good  cause  for  such  failure. 

EFFECTIVE  DATE:  August  15, 1988. 

ADDRESSES:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW..  Washington, 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  M.  Stone,  Jr.,  Chief,  Branch  of 
Inspection  and  Enforcement,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  1951  Constitution  Avenue,  NW.. 
Washington.  DC  20240:  Telephone:  202/ 
343-4295  (Commercial  or  FTS). 


SUPTLEMENTARV  INFORMATION: 

I.  Background 

II.  Discussion  of  Final  Rule  and  Response  to 

Commenls 

III.  Procedural  Matters 

I.  Background 

When  Congress  enacted  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977.  30  U.S.C.  1201  et  aeq.,  it 
established  a  complex  regulatory 
structure  for  protecting  the  environment 
from  the  surface  eH^ects  of  coal  mining. 

Although  Congress  could  have 
enacted  a  statute  mandating  only 
federal  regulation  of  coal  mining,  it  did 
not.  Instead,  "the  Surface  Mining  Act 
establishes  a  program  of  cooperative 
federalism  that  allows  the  States,  within 
limits  established  by  federal  minimum 
standards,  to  enact  and  administer  their 
own  regulatory  programs,  structured  to 
meet  their  own  particular  needs."  Hodel 
V.  Virginia  Surface  Mining  and 
Reclamation  Association,  452  U.S.  284, 
289  (1981)  (emphasis  added).  This  final 
rule  implements  the  cooperative 
federalism  intended  by  Congress  and 
clarifies  OSMRE's  role  in  overseeing  the 
states'  administration  of  their  regulatory 
programs. 

Because  this  final  rule  must  be  viewed 
and  implemented  in  the  context  of  the 
structure  provided  by  Congress,  it  is 
important  to  keep  in  mind  the  statutory 
and  regulatory  framework  on  which  the 
rule  is  based. 

A.  Statutory  Background 

1.  Role  of  the  States  and  the  Secretary 

The  Surface  Mining  Act  authorizes  the 
federal  government,  acting  through  the 
Interior  Department  and  OSMRE.  to 
delegate  primary  responsibility  for 
enforcing  the  Act  on  non-federal  and 
non-Indian  lands  to  the  coal-producing 
states.  In  Section  101(f),  Congress  found 
that  "because  of  the  diversity  in  terrain, 
climate,  biologic,  chemical,  and  other 
physical  conditions  in  areas  subject  to 
mining  operations,  the  primary 
governmental  responsibility  for 
developing,  authorizing,  issuing,  and 
enforcing  regulations  for  surface  mining 
and  reclamation  operations  should  rest 
with  the  States;  *  *  *."  30  U.S.C.  1201(0- 

While  establishing  nationwide 
standards  for  reclamation,  the  Act  gives 
the  states  an  opportunity  to  develop  and 
propose  their  own  programs  for 
regulating  the  surface  effects  of  coal 
mining.  Once  a  state  program  is 
approved  by  the  Secretary  of  the 
Interior  (the  Secretary),  the  state 
assumes  primary  responsibility  for 
enforcing  the  Act  on  non-federal  and 
non-Indian  lands  within  its  borders. 

Section  503  of  the  Act  provides  the 
standards  on  which  the  Secretary  is  to 


base  his  approval.  As  described  by  the 
U.S.  Court  of  Appeals.  "[t]he  Secretary 
may  only  approve  a  program  if  he 
determines  that  the  state  'has  the 
capability  of  carrying  out  the  provisions 
of  this  Act  and  meeting  its  purposes.' 
Act  Section  503(a).  The  proposed  state 
program  must  include  'a  State  law  which 
provides  for  the  effective 
implementation,  maintenance,  and 
enforcement  of  a  permit  system.'  Act 
section  503(a)(4),  and  'rules  and 
regulations  consistent  with  regulations 
issued  by  the  Secretary  pursuant  to  this 
Act'  Act  section  503(a)(7)."  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation,  653  F.2d  514.  520  (D.C.  Cir.. 
1981).  cert  denied  Oct.  5. 1981. 

Once  the  Secretary  approves  a  state 
program,  the  state  takes  the  lead  role, 
issuing  permits,  approving  or 
disapproving  reclamation  plans,  setting 
bond  amounts,  and  inspecting  mines  to 
determine  compliance. 

2.  State  Law  Applied 

In  primacy  states,  a  mine  operator's 
compliance  is  measured  against  the 
approved  state  program,  rather  than 
directly  against  the  Act.  As  the  court 
explained  in  In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  "it  is  with 
an  approved  state  law  and  with  state 
regulations  consistent  with  the 
Secretary's  that  surface  mine  operators 
must  comply."  653  F.2d  at  519. 

This  interpretation  of  the  law  is 
supported  by  the  legislative  history  of 
the  Act.  In  discussing  the  promulgation 
of  federal  regulatory  programs,  a  Senate 
committee  stated  that  "(sjurface  mine 
operators  need  to  know  which 
regulations — Federal  or  State — they 
must  follow  at  any  given  point  in  time." 
Senate  Report  No.  128,  95th  Congress. 
1st  Sess..  72  (1977).  The  clear  implication' 
is  that  in  primacy  states,  operators  are 
responsible  for  complying  with  state 
regulations. 

In  the  same  report,  the  Senate 
committee  also  stated  that  "(ijn  order  to 
prevent  federal-state  overlap,  the 
federal  inspector  is  only  to  use  his 
authority  under  section  421(a)(3) 
[subsequently  enacted  as  Section 
521(a)(3)]  where  the  Secretary  is  the 
regulatory  authority.  However  in  other 
circumstances  the  Secretary  must 
insure,  in  accordance  with  the 
provisions  of  section  421(a)(1),  that  the 
State  is  notified  of  the  compliance 
problem  so  that  it  may  act  under  the 
terms  of  the  approved  state  program. " 
Id.  at  92  (emphasis  added). 

The  sections  of  the  Act  providing  for 
citizen  suits  also  reflect  Congressional 
intent  that  operators  in  primacy  states 
should  only  be  liable  for  compliance 
with  the  state  program.  Section  520(a)(1) 


authorizes  citizen  suits  against 
operators  for  violations  of  the  applicable 
regulations,  but  not  of  the  Act.  Such 
suits  may  be  brought  "against  any  other 
person  who  is  alleged  to  be  in  violation 
of  any  rule,  regulation,  order  or  permit 
issued  pursuant  to  this  title  *  *  *." 
Section  520(a)(1)  of  SMCRA. 

The  U.S.  Court  of  Appeals  for  the  3rd 
Circuit  reached  the  same  conclusion  in 
Haydo  v.  Amerikohl  Mining,  830  F.2d 
494  (3rd  Cir..  1987).  In  that  case,  private 
landowners  sued  a  mining  company  in 
federal  court  for  damage  to  a  water  well, 
claiming  the  damage  was  caused  by  the 
company's  exploration  drilling.  The 
court  concluded  there  was  no  federal 
jurisdiction  over  the  case,  declaring: 

"Section  512  (of  SMCRA]  makes  the 
requirements  of  section  515  [of  SMCRA] 
applicable  to  certain  coal  exploration 
operations.  By  their  very  terms  these 
sections  of  the  statute  merely  prescribe 
minimum  performance  standards  which 
must  be  required  of  applicants  for 
permits  under  a  state  or  federal 
regulatory  program  before  the  program 
may  be  approved  by  the  Secretary.  They 
do  not  themselves  create  any  rights  and 
duties  as  between  operators  and  other 
persons.  The  SMCRA  itself  is  not 
violated  by  an  operator's  violation  of  a 
permit  condition,  even  though  the 
SMCRA  requires  that  the  condition  be 
imposed."  Haydo,  830  F.2d  at  498 
(footnote  omitted). 

3.  The  Federal  Role 

Once  a  state  has  been  granted 
primacy,  the  federal  role  becomes  one  of 
oversight.  As  described  by  the  U.S. 
Court  of  Appeals,  "(tjhe  Secretary  is 
initially  to  decide  whether  the  proposed 
state  program  is  capable  of  carrying  out 
the  provisions  of  the  Act,  but  is  not 
directly  involved  in  local 
decisionmaking  after  the  program  has 
been  approved."  In  re:  Permanent 
Surface  Mining  Regulation  Litigation, 
653  F.2d  514,  518  (D.C.  Cir.,  1981).  The 
court  further  stated  that  "[o]nce  a  state 
program  has  been  approved,  the  state 
regulatory  agency  plays  the  major  role, 
with  its  greater  manpower  and 
famiUarity  with  local  conditions.  It 
exercises  front-line  supervision,  and  the 
Secretary  will  not  intervene  unless  its 
discretion  is  abused."  Id.  at  523. 

Program  Oversight  The  Act  sets  forth 
an  oversight  role  for  the  Secretary  as 
follows: 

Section  517(a)  of  SMCRA  authorizes 
oversight  inspections  by  the  federal 
government  as  necessary  to  evaluate  the 
administration  of  approved  State 
programs.  Section  517(e)  requires  that 
when  an  inspector  detects  a  violation  of 
any  requirement  of  any  State  or  Federal 
program  or  of  the  Act.  he  informs  the 


operator  in  writing,  and  also  reports  in 
vto-iting  any  such  violation  to  the 
regulatory  authority.  Given  Congress' 
more  specific  enunciation  in  section 
521(a)  of  SMCRA  of  the  Secretary's 
enforcement  role  in  primacy  states, 
section  S17(e),  taken  alone,  does  not 
require  an  OSMRE  inspector  to  issue  a 
federal  notice  of  violation  (NOV) 
against  the  operator  in  a  primacy  state. 
TTie  relationship  between  sections  517(e) 
and  521  will  be  discussed  further  in  a 
subsequent  section  of  this  preamble. 

Mine-Specific  Federal  Inspection  and 
Enforcement  Federal  inspection  and 
enforcement  actions  regarding  possible 
violations  are  specified  in  section  521  of 
SMCRA.  Under  section  521(a)(1),  if  the 
Secretary  has  reason  to  believe  that  a 
person  is  in  violation  of  the  Act  or  of 
any  permit  condition  required  by  the 
Act,  he  must  notify  the  State  regulatory 
authority  in  the  primacy  states.  "If  no 
such  state  authority  exists  or  the  state 
regulatory  authority  fails  within  ten 
days  after  notification  to  take 
appropriate  action  to  cause  said 
violation  to  be  corrected  or  to  show 
good  cause  for  such  failure  and  transmit 
notification  of  its  action  to  the 
Secretary,  the  Secretary  shall 
immediately  order  federal  inspection 
*  *  *."  Section  521(a)(1)  (emphasis 
added). 

Although  the  Secretary's  obligation  to 
notify  the  state  arises  with  his  belief 
that  a  violation  of  the  Act  or  required 
permit  condition  exists,  the  Secretary's 
obligation  to  order  a  federal  inspection 
only  arises  if  the  Secretary  believes  that 
the  violation  continues  to  exist  after  the 
state  responds  to  the  ten-day  notice  and 
the  state  has  failed  to  take  appropriate 
action  to  compel  its  correction,  or  the 
state  did  not  show  good  cause  for  failing 
to  take  appropriate  action. 

Thus,  three  conditions  are  required 
before  the  Secretary  must  order  a 
federal  inspection  under  section 
521(a)(1)  in  primacy  states,  absent  an 
imminent  danger  of  significant 
environmental  harm  or  danger  to  the 
public  health  or  safety:  1.  The  state  fails 
to  take  appropriate  action  to  cause 
correction  of  the  violation  following 
notification  of  a  possible  violation;  2.  the 
state  does  not  show  good  cause  for 
failing  to  act;  and  3.  the  Secretary 
believes  that  the  violation  continues  to 
exist.  Absent  any  one  of  those  three,  the 
Secretary  has  no  obligation  to  order  a 
federal  inspection. 

An  exception  to  the  10-day 
notification  requirement  exists  where 
the  Secretary  is  provided  proof  that  an 
imminent  danger  of  significant 
environmental  harm  or  danger  to  the 
public  health  or  safety  exists  and  the 
state  has  failed  to  take  appropriate 
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action.  Act  section  521(a)(1).  In  a  case  of 
imminent  danger  of  significant 
environmental  harm,  or  danger  to  the 
health  or  safety  of  the  public,  section 
521(a](2]  provides  the  Secretary  with 
authority  to  issue  cessation  orders. 

As  seen  from  the  preceding 
paragraphs,  two  concepts  become 
central  to  the  Secretary's 
responsibilities:  "Appropriate  action," 
and  "good  cause"  for  the  failure  to  take 
appropriate  action.  Neither  the  statute 
nor  OSMRE's  regulations  define  the 
terms  "appropriate  action"  or  "good 
cause"  for  failure  to  take  appropriate 
action.  Providing  those  definitions  is  a 
primary  focus  of  this  rulemaking. 

In  addition  to  the  sections  of  the  Act 
described  above,  an  understanding  of 
other  related  provisions  is  helpful  in 
determining  what  may  constitute 
appropriate  action  and  good  cause  and 
in  responding  to  the  numerous 
comments  received. 

Section  521(a)(3)  details  the 
conditions  under  which  OSMRE  is 
expressly  obligated  to  issue  federal 
notices  of  violation.  That  duty  arises 
during  the  enforcement  of  a  federal 
program  in  states  without  an  approved 
state  program;  during  the  enforcement  of 
an  interim  program  (before  the  state  had 
an  approved  permanent  program):  and 
on  federal  lands. 

The  responsibility  also  arises  under 
section  521(a)(3]  of  the  Act  where  a 
federal  inspection  is  carried  out 
pursuant  to  section  504(b).  Section 
504(b]  states  that  "in  the  event  that  a 
state  has  a  State  program  for  surface 
coal  mining,  and  is  not  enforcing  any 
part  of  such  program,  the  Secretary  may 
provide  for  the  Federal  enforcement, 
under  the  provisions  of  section  521,  of 
that  part  of  the  State  program  not  being 
enforced  by  such  State." 

Finally,  section  521(a)(3)  authorizes 
OSMRE  to  issue  NOVs  when  an 
inspection  is  carried  out  during  federal 
enforcement  of  a  state  program  in 
accordance  with  section  521(b).  Section 
521(b)  provides  procedures  for  the 
Secretary  when  he  has  reason  to  believe 
that  violations  of  all  or  any  part  of  the 
state  program  result  from  the  state  not 
effectively  enforcing  the  state  program. 
Under  such  circumstances,  the  Secretary 
is  to  notify  the  state,  hold  a  hearing, 
provide  public  notice  of  the  findings 
required  by  Section  521(b),  and,  until 
such  time  as  the  state  shows  its 
capability  and  intent  to  enforce  the  state 
program,  the  Secretary  is  required  to 
enforce  "any  permit  condition  required 
under  this  Act."  The  section  includes  the 
proviso,  however,  that  where  a 
permittee  has  met  his  obligations  imder 
a  state  permit  that  was  not  willfully 
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secured  through  fraud  or  collusion,  he 
will  be  given  a  reasonable  amount  of 
time  to  "conform  ongoing  surface  mining 
and  reclamation  to  the  requirements  of 
this  Act  before  suspending  or  revoking 
the  State  permit." 

Thus,  where  OSMRE  takes  over  an 
inadequately  enforced  state  program. 
Congress  clearly  envisioned  a  time  lag 
in  the  suspension  or  revocation  of 
permits  in  situations  where  an  operator 
was  in  violation  because  of  a  permit  not 
requiring  full  compliance  with  the  state 
program.  Rather  than  penalizing  the 
operator  when  the  state  is  at  fault, 
OSMRE  must  allow  a  reasonable  time 
for  a  permittee  to  comply  with 
additional  permit  conditions  required  by 
OSMRE  when  the  permittee  has  been 
complying  with  the  original  permit 
conditions.  Although  the  proviso 
expressly  addresses  suspensions  and 
revocations,  it  naturally  follows  that 
during  the  reasonable  period  for 
compliance,  OSMRE  would  refrain  from 
issuance  of  NOVs  and  cessation  orders 
related  to  the  problem  being  corrected. 
The  same  principle  is  also  established  in 
Section  504(d)  of  SMCRA. 

B.  Regulatory  Background 

The  statutory  roles  discussed  above 
are  implemented  through  regulations 
promulgated  at  30  CFR  Parts  842  and 
843. 

Section  842.11(a)(1)  implements 
section  517(a)  of  the  Act,  authorizing 
oversight  inspections.  Section 
842.11(a)(3)  implements  the  inspection 
requirements  of  sections  521(b)  and 
504(b)  of  the  Act,  where  the  federal 
government  concludes  the  state  is  not 
adequately  enforcing  its  program. 

Section  842.11(b)  implements  section 
521(a)(1)  of  the  Act  and  is  the  focus  of 
this  final  rulemaking.  Under  that 
regulation,  the  authorized  representative 
of  the  Secretary  is  to  notify  the  state 
regulatory  authority  of  a  possible 
violation  and  to  conduct  a  federal 
inspection  immediately  if  the  state  fails 
within  ten  days  to  "take  appropriate 
action  to  cause  the  violation  to  be 
corrected  or  to  show  good  cause  for 
such  failure  and  to  inform  the  authorized 
representative  of  its  response."  30  CFR 
842.11(b)(l)(ii)(B). 

If  there  is  adequate  proof  that  an 
imminent  danger  to  the  public  health 
and  safety,  or  danger  of  a  significant, 
imminent  environmental  harm  to  land, 
air  or  water  resources  exists,  and  that 
the  state  regulatory  authority  has  failed 
to  take  appropriate  action,  the  Secretary 
will  order  a  federal  inspection.  30  CFR 
842.11(b)(l)(ii)(C). 

Section  843.12(a)(1)  implements 
section  521(a)(3)  of  the  Act,  including 


the  issuance  of  federal  NOVs  in  certain 
circumstances. 

Section  843.12(a)(2)  implements 
section  517(e)  of  the  Act.  by  requiring 
the  authorized  representative  to  notify 
the  state  and  the  permittee  of  violations 
of  the  Act.  the  state  program,  or  any 
condition  of  a  permit  The  section  also 
provides  the  authority  for  OSMRE  to 
issue  federal  NOVs  in  primacy  states, 
but  only  where  the  state  fails  to  take 
appropriate  action  to  cause  a  violation 
to  be  corrected,  or  to  show  good  cause 
for  such  failure. 

The  agency  has  concluded  previously 
that  it  has  authority  to  issue  federal 
NOVs  in  primacy  states  under 
S  843.12(a)(2),  based  on  the  Secretary's 
enforcement  discretion.  The  Secretary 
chose  to  implement  that  power,  not  by 
requiring  an  immediate  federal  NOV  for 
every  possible  violation  detected,  but 
instead  by  allowing  the  state  regulatory 
authority  to  take  appropriate  action  or 
to  show  good  cause  for  its  failure  to  do 
so.  By  so  doing,  the  Secretary  is 
respecting  the  goal  of  state  primacy, 
while  preserving  the  authority  to  protect 
the  environment  if  a  state  should  fail  to 
implement  its  program.  Thus,  while  the 
regulation  uses  the  word  "shall"  to 
denote  the  Secretary's  authority,  that 
authority  is  exercised  following  a 
Federal  inspection  after  the  Secretary 
has  determined  that  a  state  has  failed  to 
take  appropriate  action  or  to  show  good 
cause.  The  Secretary's  authority  to  issue 
NOVs  under  S  843.12(a)(2)  is  not  the 
subject  of  this  rulemaking. 

Summary  Overview  of  Regulatory 
Structure.  Combining  these  separate 
statutory  and  regulatory  references 
produces  the  following  structure:  Once 
the  Secretary  approves  a  state 
regulatory  program,  the  state  has  the 
primary  enforcement  role,  and  OSMRE 
oversees  the  implementation  of  the 
program.  If  a  state  is  not  enforcing  its 
program  adequately,  the  law  provides  a 
mechanism  by  which  OSMRE  can 
review  and,  if  needed,  enforce  the  state 
program.  In  the  meantime,  mine 
operators  must  comply  with  the 
requirements  of  the  state  program.  If 
OSMRE  has  reason  to  believe  a 
violation  of  the  state  program,  or  of  the 
Act  exists,  it  must  notify  the  state 
except  in  the  case  of  imminent  danger  to 
the  public  or  the  environment  where 
OSMRE  can  immediately  inspect  and 
issue  a  cessation  order  when  a  state  has 
failed  to  take  appropriate  action.  Once 
notified  of  a  possible  violation,  the  state 
then  has  ten  days  in  which  to  take 
appropriate  action  to  cause  the  violation 
to  be  corrected,  or  to  show  good  cause 
for  its  failure  to  take  such  action. 


C.  Background  of  This  Rule 

On  May  3a  1966.  the  Mining  and 
Reclamation  Council  of  America  (now 
part  of  the  National  Coal  Association) 
and  the  Regulatory  Assistance  Program, 
an  organization  of  ten  state  coal 
associations,  submitted  a  petition  for 
rulemaking  to  OSMRE.  The  petiticm 
sou^t  amendments  and  modifications 
to  regulations  found  at  30  CFR  Parts  701, 
842.  and  843.  In  particular,  the 
petitioners  asked  that  OSMRE  repeal  its 
regulations  authorizing  the  issuance  of 
federal  notices  of  violations  in  primacy 
states — those  with  approved  regulatory 
programs.  The  Director  denied  Uiat 
portion  of  the  petition  on  June  8. 1987  (52 
FR  21598).  The  denial  of  that  portion  of 
the  rulemaking  petition  is  currently 
being  litigated  in  the  case  of  N.C.A.  v. 
Gentile.  No.  87-2076  (D.D.C.). 

The  petitioners  also  requested  that 
OSMRE  adopt  a  uniform  standard  for 
reviewing  state  responses  to  federal  ten- 
day  notices.  In  particular,  the  petitioners 
asked  that  OSMRE  adopt  an  "arbitrary, 
capricious,  or  abuse  of  discretion" 
standard  of  review  in  determining 
whether  a  state  had  taken  appropriate 
action  or  shown  good  cause  for  failing  to 
do  so. 

The  petitioners  argued  that  the  lack  of 
a  uniform  standard  for  evaluating 
appropriate  action  and  good  cause  led 
to  considerable  disparity  in  the 
treatment  of  coal  operators  and  state 
regulatory  authorities,  and  failed  to 
reflect  the  goals  and  principles  of  the 
congressionally  mandated  primacy. 

On  June  8. 1987  (52  FR  21598],  the 
Director  granted  the  petitioners  request 
for  an  "arbitrary,  capricious,  or  abuse  of 
discretion"  standard  of  review,  and,  in 
accordance  with  federal  regulations, 
began  rulemaking  proceedings  to 
implement  that  standard. 

On  September  9. 1987,  OSMRE 
proposed  a  rule  to  implement  the 
decision  (52  FR  34050),  and  requested 
comments  on  the  proposed  rule.  On 
October  27, 1987,  in  response  to  a 
request  from  the  petitioners.  OSMRE 
extended  the  public  comment  period  on 
the  proposed  rule.  The  extended 
comment  period  closed  November  20, 
1987. 

n.  Discussion  of  Final  Rule  and 
Response  to  Comments 

A.  General 

The  Rnal  rule  establishes  a  uniform 
standard  by  which  OSMRE  will 
evaluate  state  responses  to  federal  ten- 
day  notices.  It  deRnes  "appropriate 
action"  on  the  part  of  the  state  to  cause 
a  violation  to  be  corrected,  lists  five 
situations  that  will  constitute  good 
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cause  for  a  state  failing  to  take 
appropriate  action,  and  provides  an 
opportunity  for  informal  review  before  a 
federal  inspection  will  occur  follo%ving  a 
ten-day  notice  to  a  state. 

OSMRE  received  42  comments  on  the 
proposed  rule,  representing  the  views  of 
39  groups  and  individuals. 

Of  those.  34  expressed  general 
support  for  the  proposed  rule,  while,  in 
some  instances,  requesting  modification. 
Many  expressed  their  belief  that  the  rule 
as  proposed  more  closely  reflects 
congressional  intent  behind  the  concept 
of  primacy  than  the  regulations  then  in 
effect. 

Eight  coramenters  disagreed  with  the 
proposal,  requesting  that  the  rule  not  be 
adopted.  Most  directed  their  opposition 
at  specific  provisions  in  the  proposed 
rulemaking,  and  those  comments  will  be 
discussed  in  detail  in  the  following 
sections.  Several  commenters  expressed 
broader  concerns. 

Several  individuals  described  their 
personal  experiences  and  frustrations  in 
dealing  with  specific  state  regulatory 
authorities.  Those  persons,  while  not 
addressing  specific  provisions  in  the 
rulemaking,  expressed  general  concern 
over  the  willingness  of  states  to  enforce 
the  law.  They  suggested  that  the  states 
would  be  incapable  or  unwilling  of 
adequate  enforcement  without  the 
federal  government  playing  a  strong, 
active  role  on  a  day-to-day  basis. 

A  coalition  of  commenters  forwarded 
descriptions  of  specific  instances  in 
which  OSMRE  inspections,  following 
ten-day  notices,  were  instrumental  in 
preventing  environmental  harm.  Such 
examples,  the  commenters  contend, 
show  that  ongoing  violations  of  the  Act 
that  are  not  subject  to  enforcement 
action  by  state  regulatory  agencies,  for 
whatever  reason,  will  be  left 
uncorrected  if  the  rule  is  adopted  as 
proposed. 

Other  commenters  relayed  their 
concerns  over  coal  mine  operators  being 
"caught  in  the  middle"  in  disagreements 
between  state  and  federal  authorities. 

Those  points  of  view  reflect  clearly 
the  dichotomy  of  the  surface  mining  law. 
The  law  was  enacted,  in  part,  because 
some  states  did  not  have  reclamation 
requirements  as  strict  as  others,  thus 
creating  a  competitive  disadvantage  to 
those  states  that  had  strict  reclamation 
requirements.  Yet,  as  discussed  above, 
the  law  gives  the  states  the  lead,  with 
the  federal  government  playing  an 
oversight  role  once  a  state  program  is 
approved.  What  that  federal  oversight 
should  entail  has  been  a  continuing 
source  of  debate.  This  rulemaking  is  an 
attempt  to  reach  a  proper  balance, 
recognizing  the  lead  role  of  the  primary 
states,  while  at  the  same  time  providing 


the  federal  presence  that  Congress 
intended,  to  assure  the  law.  through  the 
approved  state  programs,  if  effectively 
enforced. 

OSMRE  disagrees  wnth  the  comments 
that  argue  the  federal  government  must 
have  primary  enforcement  responsibility 
in  primacy  states.  As  enacted,  the  law 
allows  the  Secretary  to  give  the  lead  to 
the  states.  The  U.S.  Court  of  Appeals 
succinctly  described  the  Secretary's 
role:  "Once  a  state  program  has  been 
approved,  the  state  regulatory  agency 
plays  the  major  role,  with  its  greater 
manpower  and  familiarity  with  local 
conditions.  It  exercises  front-line 
supervision,  and  the  Secretary  will  not 
intervene  unless  its  discretion  is 
abused."  In  re:  Permanent  Surface 
Mining  Regulations  Litigation,  853  F.2d 
at  523  (1981). 

The  law  also  provides  mechanisms  for 
resolving  problems  with  state 
implementation  of  the  program: 
Amendments  to  state  programs 
(described  in  30  CFR  732.17),  federal 
enforcement  of  state  programs,  and 
withdrawal  of  federal  approval  for  a 
state  program  (described  in  30  CFR 
733.12).  With  this  final  rule.  OSMRE 
expects  that  use  of  732  and  733  actions 
may  increase,  as  the  regulatory  focus 
shifts  from  individual  situations  to  a 
broader  evaluation  of  a  state's  overall 
program.  Such  a  shift  in  focus,  and  a 
willingness  on  the  part  of  OSMRE  to 
require  program  amendments  and  to 
process  those  amendments 
expeditiously,  as  well  as  ongoing 
program  oversight,  answers  the  concern 
that  states  will  not  effectively 
implement  enforce,  or  maintain  their 
programs. 

At  the  same  time,  the  likelihood  of 
operators  being  given  conflicting  orders 
from  state  and  federal  officials  should 
decrease,  without  hampering  federal 
oversight  of  state  implementation  of  the 
regulatory  programs. 

In  other  general  comments,  a  coalition 
of  commenters  opposed  the  rule  as  a 
whole  because  they  say  it  would  do 
more  than  codify  a  standard  for  OSMRE 
review  of  state  responses  to  ten-day 
notices.  Instead,  they  contend  that  the 
rule  attempts  to  remove  the  mandatory 
obligation  to  issue  NOVs  that  the  Act 
imposes  on  both  OSMRE  and  the  states. 
In  particular,  the  commenters  argue  that 
the  agency  has,  without  proper  notice 
and  explanation  of  the  authority  for 
such  action,  proposed  to  alter  the 
mandatory  enforcement  requirements  of 
sections  517  and  521  of  the  Act.  As  a 
result,  they  argue  that  the  rule  is  in 
derogation  of  the  Administrative 
Procedure  Act. 

OSMRE  disagrees  with  the 
conunenters'  characterization  of  the 


proposed  rule.  The  rule,  as  proposed  and 
as  adopted,  does  not  remove  any 
obligation  to  issue  a  notice  of  violation. 
Where  the  Secretary  is  the  regulatory 
authority,  the  Secretary  has  a  duty  to 
issue  an  NOV  for  each  violation 
detected.  In  primacy  states,  a  state 
inspector  continues  to  have  an 
obligation  to  issue  a  notice  of  violation 
when  the  inspector  detects  a  violation. 

That  obligation  on  the  state  inspector 
is  included  in  the  requirements  of  an 
approved  state  program,  and  is 
incorporated  into  this  rule  by  defining 
appropriate  action  as  "enforcement  or 
other  action  authorized  under  the  State 
program,"  in  §  842.11(b){l)(ii)(B)(5).  Thus 
only  actions  authorized  under  state 
programs  may  be  considered 
appropriate. 

As  stated  above,  it  is  important  to 
view  this  rule  in  the  context  of  the 
Surface  Mining  Act  and  the  regulations 
that  implement  it.  The  rule  addresses 
the  issue  of  when  a  federal  inspection  is 
required  in  OSMRE's  oversight  capacity 
in  primacy  states.  It  is  not  an  effort  to 
weaken  the  enforcement  scheme 
imposed  by  other  sections  of  the  Act  or 
regulations.  In  enacting  the  Surface 
Mining  Act,  Congress  clearly  envisioned 
a  regulatory  structure  in  which  states 
would  bear  the  primary  responsibility 
for  enforcing  the  law,  but  with  oversight 
by  the  federal  government  That 
oversight  must  be  based  on  respect  for 
the  role  of  the  states. 

States  are  expected  to  implement  their 
programs  fully,  including  all  the 
applicable  enforcement  provisions.  If 
they  do  not  do  so,  the  Act  provides 
mechanisms  by  which  OSMRE  can 
address  inadequacies  in  the  state's 
implementation.  Those  mechanisms 
allow  the  inadequacies  to  be  corrected, 
however,  without  placing  the  mine 
operator  in  the  middle  of  conflicting 
orders  from  state  and  federal  officials. 

The  purpose  of  the  rule  is  as  was 
stated  in  the  preamble  to  the  proposed 
rule  (52  FR  34050).  That  purpose  is  to 
establish  a  uniform  standard  for 
OSMRE's  evaluation  of  responses  by 
state  regulatory  authorities  to  ten  day 
notices,  not  to  remove  enforcement 
obligations. 

Other  general  comments  addressed 
language  in  the  preamble  to  the 
proposed  rule.  That  preamble  had  stated 
that  the  rule  would  not  affect  a  decision 
to  inspect  based  on  §  842.11{b)(l)(ii)(C) 
when  adequate  proof  is  supplied  that  an 
imminent  danger  to  the  public  health 
and  safety  or  a  significant  imminent 
environmental  harm  exists.  The 
preamble  also  stated  that  the  rule  was 
not  intended  to  interfere  with  OSMRE's 
issuance  of  NOVs  as  required  by  court 
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orders  in  Save  Our  Cumberland 
Mountains  v.  Clark,  No.  81-2134  (D.D.C. 
1985)  and  Save  Our  Cumberland 
Mountains  v.  Clark.  No.  81-2238  (D.D.C. 
1985). 

A  group  of  commenters  requested 
clarification  on  this  point,  asking  that 
OSMRE  clearly  state  whether  the 
standard  for  review,  if  finalized,  would 
apply  to  the  two  cases. 

The  standards  of  review  adopted  in 
this  rule  under  sections 
842.11(b)(l)(ii)(B)(2),  (3),  and  (4)  do  not 
apply  to  OSMRE  evaluation  of  state 
responses  to  ten  day  notices  issued 
under  the  two  aforementioned  cases. 
Although  OSMRE  could  have  proposed 
to  modify  OSMRE's  responsibilities 
under  those  orders,  OSMRE  elected  not 
to  do  so.  As  stated  in  the  preamble  to 
the  proposed  rule,  application  of  the 
final  rule  will  be  consistent  with  the 
court  orders  in  the  two  cited  cases. 

With  regard  to  the  first  case  cited,  this 
final  regulation  is  not  intended  to 
modify  the  procedures  of  paragraph  3  of 
the  court  order — commonly  called  the 
"Parker  Order,"^xcept  that  a  state 
may  request  informal  review  from  the 
OSMRE  deputy  director,  in  accordance 
with  procedures  established  by  this  rule, 
of  an  OSMRE  determination  relating  to 
a  state  response  to  a  ten  day  notice.  For 
the  situations  covered  by  the  Parker 
Order,  paragraph  3  establishes  which 
state  actions  are  considered  appropriate 
following  an  OSMRE  ten  day  notice. 

The  second  case  cited  involves  the  2- 
acre  settlement  agreement.  Promulgation 
of  this  final  rule  will  not  modify 
implementation  of  that  agreement  in  the 
manner  agreed  upon  by  the  parties. 

The  same  group  of  commenters 
asserted  that  the  proposed  rule — if 
applied  to  the  two  cases  cited — would 
not  only  interfere  with  the  issuance  of 
NOVs,  but  would  hamper  the 
enforcement  process. 

OSMRE  disagrees  with  this 
characterization  of  the  rule,  generally 
and  as  applied  to  the  two  cited  cases. 
The  previous  rule  already  accepted 
appropriate  action  and  good  cause  as 
reasons  for  not  ordering  a  federal 
inspection.  This  rule  clarifies  the 
meaning  of  those  terms  and  establishes 
a  process  for  review.  These  changes  will 
allow  state  and  federal  regulatory 
authorities  to  implement  the  law  more 
effectively.  As  stated  previously, 
OSMRE  retains  its  right  to  inspect  based 
on  S  842.11(b)(l)(ii){C),  when  adequate 
proof  is  supplied  that  an  imminent 
danger  to  the  public  health  and  safety  or 
a  significant  imminent  environmental 
harm  exists.  In  addition,  OSMRE  retains 
the  authority  to  inspect  under  §  842.11 
and  issue  federal  NOVs  under  i  843.12. 
OSMRE  also  retains  significant 


authority,  through  the  procedures  of  30 
CFR  732.17  and  733.12  to  require 
amendments  of  state  programs  and  to 
substitute  federal  enforcement  of  the 
program  if  needed  to  protect  the 
environment  and  enforce  the  lew. 

B.  Part  842— Federal  Inspections  and 
Monitoring 

1.  Written  Determination 

Section  842.11(b)(l)(ii)(B)(7)  of  the 
final  rule  provides  that  OSMRE  will 
make  a  written  determination  that  a 
state  has  failed'to  take  appropriat* 
action  to  cause  a  violation  to  be 
corrected  or  has  failed  to  show  good 
cause  for  its  failure  to  do  so,  before 
ordering  an  inspection  that  could  lead  to 
direct  Federal  enforcement  against  an 
operator  in  a  primacy  state.  The 
proposal  reflects  a  change  from  the 
previous  rule  because  it  requires  that  the 
determination  be  in  writing. 

The  language  of  final 
§  842.11(b](l)(ii)(B)(7)  is  the  same  as  that 
of  the  proposed  rule,  but  will  one  minor 
change  to  clarify  the  meaning.  That 
change  consists  of  one  sentence  that  has 
been  added  to  clarify  that  the  failure  of 
a  state  to  respond  to  a  ten  day  notice 
will  not  prohibit  OSMRE  from  acting. 

OSMRE  was  concerned  that  the 
language  as  proposed  left  the 
implication  that  only  after  receiving  a 
response  from  the  state  regulatory 
authority  could  OSMRE  then  make  a 
determination  as  to  whether  the 
standards  for  appropriate  action  or  good 
cause  for  such  failure  were  met.  This  left 
an  ambiguity  as  to  what  OSMRE  would 
do  if  a  state  did  not  respond.  The  added 
sentence  is  intended  to  make  clear  that 
OSMRE  will  not  be  prevented  from 
acting  merely  because  the  state 
regulatory  authority  fails  to  respond 
within  ten  days.  The  failure  to  respond 
to  a  ten  day  notice  will  constitute  a 
waiver  of  the  state  regulatory 
authority's  right  to  request  informal 
review  under  S  842.11(b](l)(iii).  If  a  state 
simply  fails  to  respond  to  a  ten  day 
notice,  it  would  not  be  reasonable  to 
delay  federal  inspections  for  another 
five  days  to  give  the  state  time  to 
request  review. 

2.  Arbitrary  or  Capricious  Standard  of 
Review 

Section  842.11(b)(l)(ii)(B)(2)  defines 
appropriate  action  and  good  cause  to 
include  any  action  that  is  not  arbitrary, 
capricious,  or  an  abuse  of  discretion,  as 
judged  by  the  approved  state  program. 
After  considering  the  comments, 
OSMRE  is  adopting  the  language  of 
S  842.11(b)(l)(ii)(B)(2)  as  proposed,  but 
with  one  editorial  change.  The  proposed 
language  had  stated  the  defmitions  of 


appropriate  action  and  good  cause 
would  apply  for  purposes  of  Part  842. 
The  final  rule  has  been  revised  to  clarify 
that  the  definitions  are  applicable  to  the 
subchapter.  The  change  was  necessary 
because  the  same  terms  are  used  in  30 
CFR  Part  843,  notably  in  S  843.12(a)(2)  as 
the  standard  upon  which  to  determine 
whether  a  federal  reinspection  is 
required.  OSMRE  intends  that  the  terms 
be  applied  consistently,  regardless  of 
whether  Part  842  or  843  is  applied. 

Under  the  final  rule,  the  state  program 
is  the  standard  for  judging  the 
appropriateness  of  a  state  response 
because  once  such  a  program  is 
approved,  a  state  is  expected  to  act  in 
accordance  with  that  program.  It  is 
therefore  the  approved  state  program, 
rather  than  the  Act,  that  will  be  used  to 
determine  whether  a  state  action,  taken 
in  response  to  a  federal  ten  day  notice, 
is  appropriate  or  constitutes  good  cause. 
See,  Sen.  Rep.  128, 95th  Cong.,  Ist  Sess., 
92  (1977),  quoted  earlier  in  this 
preamble. 

In  comments  on  S  842.11(b)(l)(ii)(B)(2), 
several  commenters  asked  that  OSMRE 
clarify  the  rule  to  ensure  that  state 
interpretations  of  non-federal  standards 
are  controlling. 

Implementation  of  the  goal  of  state 
primacy  requires  that  OSMRE  defer  to  a 
state's  interpretation  of  its  own 
regulations,  as  long  as  that  deference 
occurs  within  the  framework  of  careful 
oversight,  as  provided  by  the  statute. 
OSMRE  will  recognize  a  state's 
interpretation  of  its  own  program  as 
long  as  it  is  not  inconsistent  with  the 
terms  of  the  program  approval  or  any 
prior  state  interpretation  recognized  by 
the  Secretary  and  as  long  as  the  state 
interpretation  is  not  arbitrary, 
capricious,  or  an  abuse  of  discretion. 
Terms  of  the  program  approval  are 
codified  in  the  Code  of  Federal 
Regulations,  and  are  explained  in  the 
Federal  Register  preamble 
accompanying  the  approval,  as  well  as 
in  other  correspondence  between 
OSMRE  and  the  state. 

If  the  state  interpretation  is 
inconsistent  with  SMCRA  or  the  Federal 
regulations,  the  Secretary  must  notify 
the  state  that  its  program  needs  to  be 
modified,  under  the  program  amendment 
provisions  of  30  CFR  732.17.  and  may 
supersede  the  inconsistent  provision 
under  30  CFR  730.12(a). 

Another  group  of  commenters  voiced 
support  for  the  proposed  language, 
noting  that  it  is  in  keeping  with  the 
Court  of  Appeals'  decision  in  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation,  653  F.2d  514.  523  (D.C.  Cir. 
1981),  where  the  court  concluded  "(o]nce 
a  state  program  has  been  approved,  the 


state  agency  plays  the  major  role,  with 
its  greater  manpower  and  familiarity 
with  local  conditions.  It  exercises  front- 
line supervision  and  the  Secretary  will 
not  intervene  unless  its  discretion  is 
abused."  The  commenters  also 
mentioned  a  decision  from  the  U.S. 
District  Court  for  the  Northern  District 
of  Alabama  [Drummond  Coal  v.  OSM, 
No.  85-Ar-1411-S  (N.D.  Ala.,  June  5, 
1985))  as  showing  that  an  abuse  of 
discretion  standard  is  appropriate  for 
evaluating  responses  to  ten-day  notices. 
The  commenter  then  suggested  that  to 
guard  against  erosion  of  the  deferential 
standard,  OSMRE  should  emphasize  in 
the  preamble  to  the  final  rule  that 
"arbitrary  and  capricious"  and  "abuse 
of  discretion"  mean  that  actions  by  a 
state  regulatory  authority  are  to  be 
accorded  the  same  deference  by 
OSMRE  as  the  Secretary's  regulations 
are  by  federal  courts. 

OSMRE  has  considered  the  comment, 
but  has  decided  that  the  suggested 
language  is  unnecessary  for  purposes  of 
this  rule.  The  rule  states  clearly  that  the 
standard  of  review  will  be  "arbitrary, 
capricious,  or  abuse  of  discretion." 
Concerns  about  future  application  of 
those  words  will  best  be  decided  when 
specific  fact  situations  have  arisen  and 
can  be  evaluated. 

Other  comments  addressed  language 
in  the  preamble  to  the  proposed  rule  that 
explained  that  "an  arbitrary  or 
capricious  response,  or  one  that  is  an 
abuse  of  discretion  under  the  state 
program,  would  be  one  in  which  the 
state  regulatory  authority  has  acted 
irrationally,  or  without  adherence  to 
correct  procedures,  or  inconsistently 
with  applicable  law,  or  without  proper 
evaluation  of  relevant  criteria." 

A  group  of  commenters  requested  that 
the  language  in  the  preamble  be  deleted 
because  it  implied  that  state  action 
which  occasionally  departs  from  the 
procedures  approved  in  the  state 
program  will  render  the  state  response 
inappropriate.  They  argued  that  such  a 
departure  may  constitute  a  proper 
exercise  of  discretion,  particularly  if  it 
ultimately  allows  correction  of  a 
violation. 

OSMRE  disagrees  with  this  comment. 
Approved  programs  should  contain 
ample  discretion  for  the  state.  If 
additional  options  are  needed,  an 
amendment  to  the  state  program  would 
be  the  appropriate  mechanism  to  resolve 
the  issue,  not  deviation  from  the 
program  on  a  case-by-case  basis. 

Other  commenters  also  asked  thai 
state  interpretations  of  state  laws  be 
given  deference,  but  then  suggested  that 
where  a  state  program  is  more  stringent 
than  the  Act.  OSMRE  should  only 


require  compliance  with  the  less 
stringent  federal  requirements. 

OSMRE  disagrees  with  this  comment. 
In  primacy  states,  the  law  to  be  applied 
is  the  entire  state  program,  not  merely 
parts  of  the  state  program.  In  addition, 
in  its  oversight  role.  OSMRE  is  charged 
with  evaluating  how  well  a  state 
implements  its  state  program — including 
all  provisions  of  that  program.  Under 
section  517(e)  of  the  Act,  federal 
inspectors  are  required  to  notify  the 
state  regulatory  authority  of  violations 
of  "any  State*  *  'program*  *  *." 
Therefore,  while  OSMRE  does  not  have 
an  immediate  obligation  to  issue  an 
NOV  upon  detecting  a  possible  violation 
in  a  primacy  state,  it  is  obligated  to 
notify  the  state  of  the  possible  violation 
of  any  part  of  the  state  program  and  to 
evaluate  the  appropriateness  of  the  state 

response. 

» 

3.  Appropriate  Action 

Section  842.11(b)(l)(ii)(B)(5)  of  the 
final  rule  defines  "appropriate  action" 
as  being  enforcement  or  other  action 
authorized  under  the  state  program  to 
cause  the  violation  to  be  corrected.  This 
definition  expands  appropriate  action  to 
include  more  than  just  enforcement 
actions,  but  only  if  the  other  action  is  1] 
authorized  under  the  state  program,  and 
2)  will  cause  the  violation  to  be 
corrected. 

In  the  1982  Federal  Register  preamble 
to  OSMRE's  revised  inspection  and 
enforcement  regulations,  OSMRE 
declined  to  spell  out  in  greater  detail 
what  appropriate  action  meant.  The 
agency  did  conclude,  however,  that 
"(t]he  crucial  response  of  a  State  is  to 
take  whatever  enforcement  action  is 
necessary  to  secure  abatement  of  the 
violation."  (47  FR  35627-35628,  August 
16, 1982.) 

The  1982  decision  not  to  define  the 
term  "appropriate  action"  did  not  reflect 
the  experience  that  has  since  been 
gained  by  OSMRE  in  implementing  the 
primacy  concept.  The  first  state  program 
was  not  approved  until  1980,  with  15 
others  approved  by  the  end  of  fiscal 
year  1981.  The  last  of  the  25  state 
program  approvals  occurred  in  1983.  The 
agency  has  now  applied  the  1982  rules 
for  six  years,  and  has  found  the  absence 
of  a  well-established  review  standard 
has  resulted  in  disparate  treatment  of 
states  and  coal  mine  operators 
nationwide. 

Because  of  its  experience  with 
primacy  over  the  past  six  years,  OSMRE 
rejects  the  concept  that  appropriate 
action  to  cause  a  violation  to  be 
corrected  oau  uuly  include  responses 
showing  that  at  the  time  of  the  state 
response  either  the  condition 
constituting  the  possible  violation  of  the 


Act  no  longer  exists  or  the  state  has 
issued  an  NOV  or  cessation  order. 
Instead,  OSMRE  recognizes  that 
situations  vary  and  may,  in  some  cases, 
either  be  so  complex  or  otherwise  allow 
other  actions  to  resolve  the  situation. 

For  example,  "other  action"  to  cause 
the  violation  to  be  corrected  could 
include  the  initiation  of  the  process  to 
require  a  revision  or  modification  to  the 
operator's  permit  under  30  CFR  774.11(h) 
where  the  original  permit  contained  a 
defect.  Other  actions  might  also  include 
the  commencement  of  a  proceeding  to 
forfeit  the  performance  bond  if  the  bond 
amount  is  adequate  to  correct  the 
violation  and  achieve  reclamation,  as 
allowed  under  30  CFR  800.50.  In  both 
examples,  the  actions  will  be 
appropriate  only  if  they  are  authorized 
under  the  state  law  in  lieu  of 
enforcement  action  and  if  they  will 
cause  the  violation  to  be  corrected. 

A  coalition  of  commenters  argued  that 
the  proposal  to  broaden  the  definition  of 
"appropriate  action"  to  include  actions 
in  addition  to  enforcement  actions 
abridges  the  duty  of  the  state  regulatory 
authority  immediately  to  issue  a  notice 
of  violation  upon  detecting  a  violation. 
They  argued  that  the  only  "appropriate" 
response  to  cause  a  violation  to  be 
abated  is  an  enforcement  response, 
consistent  with  section  517(e)  and 
521(a)(1)  of  the  Act. 

Furthermore,  the  commenters  claim 
that  the  state  and  OSMRE  lack  authority 
to  waive  the  mandatory  citation  of  a 
violation,  and  say  that  the  rule,  if 
adopted,  would  permit  a  "free  bite"  for 
operators  who  will  violate  the 
conditions  of  a  permit  or  the  state 
program,  knowing  that  they  will  have 
the  opportunity  to  correct  the  error  if 
caught.  To  support  their  position,  the 
commenters  cite  the  legislative  history 
and  OSMRE's  past  construction  of  the 
Act.  as  reflected  in  the  1982  preamble 
discussed  previously.  In  addition,  they 
cite  Thomas/.  FitzGerald,  88  IBLA  24, 
and  quote  the  Interior  Board  of  Land 
Appeals  as  saying  that  a  "state 
regulatory  authority  has  failed  to  take 
appropriate  action  *  *  *  where  it  fails  to 
initiate  an  enforcement  action." 

OSMRE  has  considered  the  conunent 
but  disagrees  with  the  conclusion.  A 
State  regulatory  authority  continues  to 
have  an  obligation  to  take  the  actions 
provided  in  the  approved  state  program 
to  cause  a  violation  to  be  corrected.  In 
most  situations,  that  means  issuing  an 
NOV.  In  a  few  instances,  other  action 
may  be  appropriate,  if  it  is  authorized  by 
the  state  program  and  if  it  will  cause  the 
violation  to  be  corrected.  The  rule  does 
not  change  that  obligation. 
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Instead,  tiie  nde  focnses  on  dte  goal  of 
the  Act  itself— to  see  Aat  violations  are 
corrected.  In  doing  so,  the  rule  allows 
state  discretion  in  how  t>e8t  to 
acconiplish  Aat  goal— but  only  if  those 
means  are  authorized  under  the  state 
program.  OSMRE  is  not  permitting  a 
"free  bite",  but  is  simply  saying  that  the 
federal  government  will  not  substitute 
its  lodgment  and  second-guess  the  states 
on  a  case-by-case  basis,  unless  the  state 
action  is  atbttrary,  capricious  or  an 
abuse  t^  discretion  under  its  program. 
The  Act  entrusts  primary 
imptementation  of  the  law  in  primacy 
states  to  die  state  regulatory  authority. 
The  Secretary's  obligation  to  inspect 
arises  only  after  the  Secretary  makes 
the  determination  that  die  state  has 
failed  to  take  appropriate  action  or  to 
show  good  cause  for  failing  to  take  such 
action. 

The  coounenters'  assertion  that 
sections  521(aKl)  and  517(e)  of  die  Act 
do  not  allow  OSMRE  to  accept  anything 
but  State  issuance  of  an  NOV  or 
cessation  order  as  appropriate  action  is 
incorrect. 

As  mentioned  earlier,  the  term 
"appropriate  action"  is  not  deHned  in 
the  Act  The  context  of  the  term  as  used 
in  section  521(a)(1)  is  action  which 
causes  the  violation  to  be  corrected.  If 
the  state  takes  action  to  cause  the 
violation  to  be  corrected,  no  need  exists 
for  the  Secretary  to  conduct  an 
inspection  of  the  site.  For  purposes  of 
that  subsection,  the  nature  of  the  action 
is  not  necessarily  relevant,  as  long  as  an 
authorized  action  causes  abatement  to 
occur. 

OSMRE  has  reviewed  Thomas/. 
FitzCerald,  supra,  and  finds  the  case 
inapplicable  to  the  rule  in  question.  That 
case  involved  mines  operating  without  a 
permit,  but  affecting  more  than  two 
acres.  Under  30  CTR  843.11(a)(2). 
operations  without  a  permit  pose  a 
condition  that  can  be  expected  to  cause 
significant  imminent  environmental 
harm.  The  FitzCerald  case  raised  the 
issue  of  whether  a  state  has  taken 
appropriate  action  when  it  fails  to 
enforce  a  cessation  order  in  a  situation 
posing  imminent  environmental  harm 
because  of  a  state  court  injunction 
issued  in  a  situation  where  section 
525(c)  of  SMCRA  would  not  provide  a 
basis  for  temporary  relief. 

The  Board  of  Land  Appeals  concluded 
that  the  state  did  not  take  appropriate 
action,  relying  in  part  upon  the  1982 
preamble  which  is  rejected  by  this  rule. 
The  Board  also  specifically  said  that  30 
CFR  842.11(b)(l)(u)(B)— the  section 
addressed  by  tWs  rulemaking — was 
"inapplicable"  because  the  case 
involved  a  question  of  imminent  harm. 


Other  oommenterg  generally 
supported  the  proposal,  but  requested 
clarification  that  appropriate  action  by  a 
state  in  response  to  a  ten-day  notice  for 
permit  deficiencies  can  consist  of  a 
request  for  a  permit  revision  rather  than 
enforcement  action.  Anodier  commenter 
specificany  objected  to  the  preamble 
language  diat  would  allow  an 
application  for  permit  revision  to 
constitute  appropriate  action.  That 
commenter  argued  that  "appropriate 
action  to  cause  the  violation  to  be 
corrected"  in  section  521(a)(1)  of  the  Act 
implies  that  the  violation  must  either  be 
abated  or  a  citation  issued  within  ten 
days.  The  commenter  thus  concluded 
that  merely  initiating  a  permit  revision 
within  the  ten  days  would  not  be 
sufHcieat.  The  permit,  the  commenter 
argued,  must  be  approved  during  the  ten 
days  in  order  to  meet  the  terms  of  the 
Act. 

The  same  commenter  also  asserted 
that  while  the  Act  allows  a  permit  to  be 
revised,  the  Act  does  not  provide  an 
exemption  for  the  operator  while  he 
seeks  a  permit  revision.  Instead,  the 
commenter  argues  that  30  CFR  773.17(c) 
requires  a  permittee  to  comply  with  the 
terms  and  conditions  of  a  permit,  and 
section  521(a)(3)  of  the  Act  requires 
state  and  federal  officials  to  cite 
violations  of  permit  conditions. 
Therefore,  the  commenter  concludes,  the 
only  "appropriate  action"  a  state  can 
take  when  faced  with  a  permittee's 
failure  to  comply  with  a  permit  is  to 
issue  a  notice  of  violation. 

Section  521(a)(1)  of  die  Act  provides 
that  a  state  must  take  action  to  cause  a 
violation  to  be  corrected  after  receiving 
a  ten-day  notice.  It  does  not  provide  that 
abatement  must  occur  during  the  ten 
days.  Therefore,  in  limited 
circumstances,  obtaining  an  application 
for  a  permit  revision  may  be  appropriate 
to  cause  the  violation  to  be  corrected. 

For  instance,  in  a  case  where  the  state 
regulatory  authority  erred  in  issuing  the 
permit  and  the  permittee  is  performing 
in  accordance  with  the  permit,  the 
appropriate  state  response  to  a  ten-day 
notice  could  be  to  require  interim  steps 
if  needed  to  minimize  any  potential 
environmental  harm,  to  notify  the 
permittee  in  writting  that  a  revision  is 
required,  and  then  to  receive  an 
application  for  the  required  revision  and 
establish  a  time  period  for  its  decision 
on  the  application.  In  other  words, 
processing  a  permit  revision  rather  than 
taking  enforcement  action  would  be 
appropriate  action  only  if  the  state  had 
erred  in  approving  the  permit  or 
otherwise  determines  that  revision  is 
needed.  On  the  other  hand,  if  the 
operator  is  violating  a  condition  of  a 


permit,  the  appropriate  response  by  the 
state  win  continue  to  be  to  issue  an 
NOV. 

Another  group  of  coounenters  stated 
general  sapport  for  the  evaluation 
standard,  but  also  recommended  several 
changes  with  respect  to  the  definition  of 
appropriate  action  under  the  proposed 
rule.  Rrst,  they  requested  that  the 
definition  of  appropriate  action  in  the 
final  rule  reflect  die  situation  where  the 
state  adequately  demonstrates  that  a 
condition  or  practice  does  not  constitute 
a  violation.  "They  aigue  that  such  a 
request  would  mitigate  the  tendency  of 
OSMRE  to  substitute  its  subjective 
judgment  for  that  of  die  states  and 
would  be  in  accordance  with  court 
decisions  that  indicate  that  the  state  is 
in  a  better  position  to  apply  its  approved 
program  because  of  its  familiarity  with 
local  conditions. 

OSMRE  agrees  with  the  commenters' 
concern  but,  after  considering  the 
comment,  has  concluded  diat  such 
situations  are  already  covered  under  the 
definidon  of  good  cause,  provided  in 
S  842.11(b)ll)(ii)(B)(4)(y).  A  showing  that 
no  violation  exists  under  the  state 
program  would  constitute  good  cause  for 
failure  to  take  action  to  have  a  violation 
corrected.  It  would  not  fall  under  the 
category  of  appropriate  action  to  cause 
a  violation  to  be  abated. 

The  same  commentere  also  requested 
that  the  rule  reflect  that  actual 
abatement  of  a  violation  is  not  the 
standard  for  determining  whether  a 
state  response  is  appropriate. 

OSMRE  agrees  with  this  comment. 
The  rule  provides  that  appropriate 
action  is  action  to  cause  the  violation  to 
be  corrected.  Thus,  actual  abatement  is 
not  required  within  the  ten  days. 
Initiating  an  action  within  the  ten  days 
that  would  lead  to  abatement  within  a 
reasonable  time  would  also  be 
acceptable. 

The  commenters  also  requested  that 
the  definition  of  appropriate  action  in 
the  final  rule  explicitly  indicate  that  any 
definition  of  appropriate  action  is  not 
exhaustive.  The  commenters  suggested 
specific  language  that  would  show  that 
the  definition  is  not  exhaustive. 

After  considering  the  comments, 
OSMRE  has  concluded  Uiat  the  rule 
already  reflects  the  concerns  of  the 
commenters.  As  proposed  and  as 
adopted,  S  842.11(b)(l)(ii)(B)(5)  states 
that  appropriate  action  includes 
enforcement  or  other  action  authorized 
under  the  state  program.  The  language 
"other  action"  clearly  shows  that  the 
definition  is  not  exhaustive.  "Other 
action"  is  confined,  however,  to  actions 
that  are  authorized  under  the  state 
program  to  cause  the  violation  to  be 
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corrected.  If  the  "other  action"  cannot 
meet  those  criteria,  it  will  not  be 
considered  appropriate  because  it  would 
be  arbitrary,  capricious,  or  an  abuse  of 
discretion  because  of  inconsistency  with 
the  state  program. 

In  similar  remarks,  another 
commenter  offered  support  for  the 
proposed  rule,  but  suggested  that  the 
definition  of  appropriate  action  be 
expanded  to  include  other  alternatives. 
The  commenter,  however,  did  not  offer 
specific  suggestions  as  to  what  those 
additional  examples  might  include. 

Other  commenters  requested  specific 
additions  to  the  definition  of  appropriate 
action.  One  coalition  of  commenters 
asked  that  the  definition  of  appropriate 
action  include  agreed-upon  abatement 
or  reclamation  plans.  Another 
commenter  asked  that  the  definition  of 
appropriate  action  include  "state- 
dictated  action  by  the  operator  which 
indicates  enforcement  or  other  action  or 
efforts  undertaken  pursuant  to  the  state 
program." 

Both  comments  appear  to  be 
addressing  the  situation  where  the  state 
regulatory  authority  and  the  permittee 
have  agreed  on  abatement  or 
reclamation  plans  to  correct  a  violation. 

To  the  extent  that  the  abatement  or 
reclamation  plan  is  authorized  under 
and  follows  the  procedures  of  the 
approved  state  program.  OSMRE  agrees 
that  such  a  plan  could  qualify  as 
appropriate  action.  The  agency  is  not 
changing  the  regulatory  language, 
however,  because  such  an  example  is 
included  in  the  phrase  "enforcement  or 
other  action  authorized  under  the  state 
program  *  *  *."  It  should  be 
emphasized  again,  however,  that  this 
rule  is  not  intended  to  eliminate 
enforcement  obligations  which  exist 
under  any  state  program. 

4.  Good  Cause 

Section  842.11(b)(l)(ii)(B)(4)  of  die 
final  rule  lists  five  situations  that  will  be 
considered  "good  cause"  for  the  state 
regulatory  authority  to  fail  to  take  action 
to  have  a  violation  corrected.  Those 
actions  are:  (a)  Under  the  state  program, 
the  possible  violation  does  not  exist;  (b) 
the  state  regulatory  authority  requires  a 
reasonable  and  specified  additional  time 
to  determine  whether  a  violation  of  the 
state  program  exists;  (c)  the  state 
regulatory  authority  lacks  jurisdiction 
under  the  state  program  over  the 
possible  violation  or  operation;  (d)  the 
state  regulatory  authority  is  precluded 
by  an  administrative  or  judicial  order 
from  an  administrative  body  or  court  of 
competent  jurisdiction  from  acting  on 
the  possible  violation,  where  that  order 
is  based  on  the  violation  not  existing  or 
where  the  temporary  stay  standards  of 


section  525(c)  or  526(c)  of  the  Act  have 
been  met;  or  (e)  with  regard  to 
abandoned  sites  as  defined  in  30  CFR 
840.11(g),  the  state  regulatory  authority 
is  diligently  pursuing  or  has  exhausted 
all  appropriate  enforcement  provisions 
of  the  state  program. 

The  first  three  items  under  good  cause 
were  adopted  as  proposed.  The  fourth 
and  fifth  items  have  been  revised  in 
response  to  comments,  as  discussed 
below.  A  sixth  item  in  the  proposed  rule, 
which  would  have  included  as  good 
cause  situations  where  "extraordinary 
circumstances  preclude  or  render  futile 
enforcement  against  the  possible 
violation,"  is  not  included  in  the  final 
rule. 

In  comments  on  the  proposed 
language,  a  coalition  of  commenters 
opposed  any  attempt  to  list  situations 
that  will  constitute  good  cause  for  a 
state  failing  to  take  appropriate  action. 
They  argued  that  the  only  appropriate 
action  that  can  be  taken  by  a  state  in 
response  to  a  violation-in-fact  is 
enforcement  action  that  will  cause  the 
violation  to  be  abated,  so  there  can 
never  be  a  situation  where  the  state's 
failure  to  issue  a  notice  of  violation  for  a 
violation-in-fact  will  constitute  good 
cause. 

The  commenters  cited  the  Act's 
legislative  history  to  support  their 
contention  that  the  "state  must  take 
action  to  have  the  violations  corrected," 
rather  than  show  good  cause  for  failing 
to  do  so. 

OSMRE  disagrees  with  the 
commenters'  interpretation  of  SMCRA 
because  it  ignores  the  plain  language  of 
the  Act.  By  including  the  phrase  "or  to 
show  good  cause  for  such 
failure  *  *  *",  Congress  clearly 
recognized  there  would  be  situations 
when  neither  the  state  nor  OSMRE  will 
act  immediately  under  section  521(a)(1) 
of  SMCRA.  Therefore,  the  agency's 
effort  to  define  what  specific  situations 
constitute  good  cause  is  clearly 
authorized.  In  situations  where  good 
cause  is  based  upon  a  problem  with  the 
state  program,  OSMRE  will  take 
whatever  action  is  needed  to  resolve  the 
programmatic  issue. 

Tne  same  commenters  asserted  that 
the  only  situation  where  a  state  would 
have  good  cause  for  failing  to  take 
appropriate  action  is  where  the  state 
asserts  that,  in  fact,  no  violation  exists. 
In  such  a  case,  the  commenters  argued, 
OSMRE  would  still  be  obligated  to 
inspect  the  site  to  determine  whether  the 
state  response  was  justified. 

Again  OSMRE  disagrees  with  the 
commenters'  interpretation  of  the  Act.  In 
effect,  the  commenters  themselves 
define  good  cause,  but  include  just  one 
of  OSMRE's  five  categories.  Although 


this  may  be  the  commenter's  preferred 
policy  choice,  the  Act  allows  and 
supports  OSMRE's  practical  and 
reasonable  definition  of  good  cause. 

In  cases  where  a  state  concludes  that 
no  violation  exists,  OSMRE  will  defer  to 
the  state's  decision  unless  it  determines 
that  the  state  conclusion  was  arbitrary, 
capricious,  or  an  abuse  of  discretion. 
That  is  in  keeping  with  the  statutory 
framework,  the  congressionally 
mandated  concept  of  primacy,  and  with 
the  decision  in  In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  quoted 
earlier. 

As  discussed  earlier,  in  determining 
whether  a  state  action  is  arbitrary  or 
capricious,  the  Secretary  will  continue 
to  make  independent  determinations, 
based  on  the  facts  in  each  case.  Such 
determinations  are  not  required  to  be 
made  on  the  basis  of  inspections, 
however.  The  federal  duty  to  inspect 
only  occurs  after  the  Secretary 
determines  that  the  state  action  was  not 
appropriate  and  the  state  did  not  have 
good  cause  for  failing  to  take 
appropriate  action.  The  Act  does  not 
require  a  federal  inspection  to  determine 
whether  to  inspect. 

Other  commenters  addressed  the 
specific  examples  that  were  included  in 
the  proposed  rule.  Those  are  discussed 
below. 

Section  842.11(b)(l)(ii)(B)(4)(i). 
Section  842.11(b)(l)(ii)(B)(4)(;l  is  the  first 
item  in  the  category  of  good  cause  and 
provides  that  a  state  regulatory 
authority  has  good  cause  for  failing  to 
take  appropriate  action  to  have  a 
violation  corrected  if  "under  the  state 
program,  the  possible  violation  does  not 
exist."  The  proposed  rule  would  have 
referred  to  whether  the  violation  "did 
not,"  as  well  as  does  not,  exist.  The  "did 
not"  language  has  not  been  adopted 
because  the  key  to  judging  the  state 
response  is  how  it  responded  to  an 
existing  violation. 

A  coalition  of  commenters  opposed 
this  provision  because,  it  appears,  they 
oppose  any  deference  to  the  states  in 
determining  whether  site  conditions 
constitute  a  violation.  The  commenters 
argued  that  Congress  intended  that  a 
federal  inspection  would  occur  in  all 
instances  as  a  follow-up  to  the  ten-day 
notice,  so  that  OSMRE  could 
independently  determine  whether  the 
facts  constitute  a  violation  of  the 
program  or  of  the  Act.  Thus,  the 
commenters  concluded  that  there  "is  no 
authority  for  interposing  any  review 
procedure  of  state  inaction  between  the 
state  response  and  subsequent 
immediate  federal  inspection." 

As  discussed  earlier,  OSMRE's  role  in 
primacy  states  is  one  of  oversight,  in 
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which  it  evaluates  the  manner  in  which 
a  state  implements  the  state  program, 
rather  than  OSMRE  taking  the  lead  role 
in  implementing  either  the  program  or 
the  Act  After  issuing  a  ten-day  notice, 
OSMRE  independently  determines 
whether  the  state  has  talien  appropriate 
action  or  shoivn  good  cause  for  such 
failure,  based  upon  the  state  response. 

OSMRE  disagrees  with  the 
commenter's  contention  that  OSMRE's 
independent  determination  must  be 
based  on  an  inspection  of  the  site. 
Section  521(aXl)  states  that  "the 
Secretary  shall  immediately  order 
Federal  inspection"  of  a  mine  site  with 
an  alleged  violation  if  the  state 
regulatory  authority  fails  within  ten 
days  after  notification  of  the  possible 
violation  to  take  appropriate  action  or 
show  good  cause  for  failing  to  act.  Thus 
the  Act  dearly  envisioned  that  the 
Secretary  would  make  a  determination 
as  to  whether  the  state  action  was 
appropriate,  before  ordering  a  federal 
inspection.  The  conunenters,  on  the 
other  hand,  appear  to  be  arguing  that  an 
inspection  is  required  in  every  instance 
in  order  to  determine  whether  to  inspect. 
Such  a  conclusion  is  contrary  to  the 
language  and  purpose  of  the  statute. 

With  regard  to  the  commenler's 
contention  that  good  cause  should  be 
based  upon  whether  a  violation  of  the 
Act  exists,  a  state  should  only  be 
expected  to  act  under  the  terms  of  its 
state  program,  which  was  approved  by 
the  Secretary  as  being  consistent  with 
the  Act  following  the  opportunity  for 
public  participation.  If  any  aggrieved 
person  believed  that  the  approved  state 
program  was  not  consistent  with  the  Act 
and  the  Secretary's  regulations,  the 
program  approval  was  subject  to 
challenge  under  section  526(a)(1)  of 
SMCRA.  At  this  point,  such  challenges 
have  almost  all  been  resolved.  Also, 
adversely  affected  persons  may 
continue  to  bring  actions  under  section 
520(a)(2)  to  address  Secretarial  or  state 
regulatory  authority  failure  to  perform 
non-discretionary  duties  arising  out  of 
program  deficiencies. 

In  situations  which  do  not  involve 
signiticant  imminent  environmental 
harm  or  danger  to  the  public  health  and 
safety,  neither  an  obligation  nor  a 
compelling  reason  exists  for  OSMRE  to 
conduct  a  federal  inspection  with  regard 
to  facts  which,  even  if  true,  do  not 
constitute  a  violation  of  the  state 
program.  The  proper  course  of  conduct 
under  such  circumstances  is  for  OSMRE 
to  inquire  whether  the  state  program 
accords  with  the  Act.  If  not,  the  slate 
program  should  be  changed  and,  when 
necessary,  may  be  superseded  by 
OSMRE  under  30  CFR  730.11(a). 


OSMRE  recognizes  that  situations 
which  ultimate^  will  become  violations 
of  the  state  program  might  continue  until 
the  required  state  program  change 
occurs.  With  respect  to  requirements 
that  should  be  tnchided  in  a  state 
program,  however,  neither  section 
5Zl(a)(l)  nor  any  other  section  of  the 
Act  requires  the  issuance  of  a  notice  of 
violation  nnlil  the  state  program 
undergoes  modification. 

Because  the  requirements  of  the  Act 
are  implemented  in  a  primacy  state 
through  the  state  program,  operators  in  a 
state  are  directly  answerable  under  the 
state  program.  See  Haydo,  supra. 

To  judge  whether  the  state  has  taken 
appropriate  action,  or  has  shown  good 
cause,  under  the  terms  of  the  Act 
instead  of  under  the  state  program,  is 
not  fair  to  the  operator  performing  in 
accordance  with  the  state  program.  The 
operator  should  be  responsible  under 
one  set  of  standards,  and  not  be  subject 
to  enforcement  sanctions  for  violating 
other  standards  when  he  was  not  on 
notice  of  such  standards. 

Seciion  84Zlllb)(WiHB)(4)(ii). 
Section  842.11(b)(l)(iij(B){4)(77)  includes 
as  good  cause  situations  where  state 
regulatory  authorities  require 
reasonable  and  specified  additional  time 
to  determine  whether  a  violation  of  the 
state  program  exists.  Several 
conunenters  expressed  support  for  this 
provision  and  viewed  the  example  as 
one  illustrating  the  "traditional 
discretion  afforded  administrative 
agencies." 

Another  group  of  commenters 
opposed  this  category.  They  asserted 
that  failure  of  a  state  to  take 
enforcement  action  within  ten  days  in  a 
situation  that  OSMRE  believes 
constitutes  a  violation-in-fact  would,  by 
definition,  be  an  inappropriate  response 
because  the  state  exceeded  the  time 
certain  allotted  by  Congress.  Congress, 
they  said,  has  already  given  the  state 
ten  days  in  which  to  act  and  if  Congress 
had  wanted  to  give  states  more  time,  or 
to  allow  a  period  of  "non-decision."  it 
would  have  done  so  explicitly. 

OSMRE  agrees  that  the  state's 
response  to  a  ten-day  notice  is  required 
within  ten  days,  as  specified  by 
Congress  in  section  521(a)  of  the  Act. 
but  has  concluded  it  may  be  reasonable 
for  a  state,  in  certain  cases,  to  respond 
that  it  needs  a  specified  amount  of 
additional  time  to  determine  whether  a 
violation  does,  in  fact,  exist  This 
situation  might  arise,  for  example, 
where  technical  analysis  or  laboratory 
work  must  be  conducted  on  soil  or 
water  samples  collected  at  a  mine  site  in 
order  to  establish  that  a  violation  exists 
or  to  enable  the  regulatory  authority  to 


make  the  finding  to  support  a  permit 
revision  under  30  CFR  774.11(c)  where 
an  operator  is  acting  in  compliance  with 
a  defective  permit 

Under  section  S21(a)(l)  of  the  Act.  the 
state  regulatory  authority  has  an 
obligation  within  10  days  to  take  action 
to  cause  a  vitdation  to  be  corrected  or  to 
show  good  cause  why  it  has  failed  to 
take  such  action,  llius.  Congress  clearly 
provided  for  a  situation  where  the  state 
was  unable  to  act  within  die  10  days  to 
have  the  violation  corrected,  but  vvhere 
the  state  had  good  cause  for  its  inability 
to  act.  OSMRE's  obligation  to 
immediately  inspect  die  site  arises  only 
after  the  state  regulatory  authority  fails 
to  take  appropriate  action  or  fails  to 
show  good  cause  for  such  failure  within 
10  days.  If  the  state  has  good  cause  for 
not  acting,  such  as  needing  additional 
time  for  technical  or  laboratory  analysis, 
then  OSMRFs  obligation  to  inspect  has 
not  yet  arisen. 

A  ten-day  notice  only  describes  the 
existence  of  a  possible  violation.  Before 
an  enforcement  action  can  be  taken,  the 
state  or  OSMRE  must  be  able  to  prove  a 
violation  exists,  which  in  some  cases 
may  require  more  than  10  days.  Where  a 
state  regulatory  authority  has  shown 
that  it  is  diligently  pursuing  the  facts  to 
determine  whether  a  violation  exists,  it 
would  be  improper  to  require  the  state 
to  take  enforcement  action  before  the 
state  concludes  a  violation  exists. 

Another  commenter  expressed 
concern  that  allowing  states  more  time 
in  which  to  make  a  determination  would 
offer  an  opportunity  for  abuse  and 
would  allow  unlimited  time  for 
violations  to  be  forgotten  or  abated 
without  ever  being  cited  as  required 
under  sections  521  (a)(3)  and  (d)  of  the 
Act. 

OSMRE  agrees  that  the  need  for  more 
time  must  not  be  allowed  to  become  an 
abused  provision.  The  rule  allows  the 
need  for  additional  time  to  constitute 
good  cause  only  where  the  state 
regulatory  authority  demonstrates  that  it 
requires  a  reasonable  and  specif  led 
amount  of  additional  time — not 
unlimited  time.  By  limiting  the 
additional  time  allowed  to  a  reasonable 
and  specified  amount,  OSMRE  has 
reduced  the  potential  for  abuse. 

Section  84Z 1  lfbMW0(B)(4)(iii). 
Section  842.11(bHl)(ii)(BK^(/fO  includes 
as  good  cause,  "the  state  regulatory 
authority  lacks  jurisdiction  under  the 
state  program  over  the  possible 
violation  or  operation." 

One  group  of  commenters  asserted 
that  even  if  a  state  lacks  jurisdiction, 
OSMRE  would  still  have  jurisdiction 
and  would  be  required  to  order  a  federal 
inspection. 


The  conunenters  are  wrong  in 
focusing  on  OSMRE's  pirisdiction  to 
conduct  federal  inspections.  As 
mentioned  earUer.  section  517(a)  of  the 
Act  provides  authority  for  the  Secretary 
to  conduct  inspections  in  primacy  states 
to  evaluate  the  administration  of  state 
programs.  The  issue  under  section 
521(a)(1),  however,  is  not  whether 
authority  exists  for  a  federal  insfiection, 
but  whether  the  state  has  shown  good 
cause  so  as  not  to  trigger  the  Secretary's 
obligation  to  inspect. 

The  same  commenters  also  said  that 
section  517(e)  of  SMCRA  calls  for  a 
federal  inspector  to  issue  an  NOV 
whenever  the  inspectw  sees  a  violation 
of  a  state  program  or  of  the  Act. 

As  can  be  inferred  from  the  earlier 
discussion  of  section  517(e),  OSMRE 
disagrees  with  the  commenters' 
interpretation  of  that  section.  Section 
517(e)  does  not  separately  require  the 
Secretary  to  issue  a  notice  of  violation 
in  a  primacy  state.  In  determining  the 
Secretary's  enforcement  role  in  primacy 
states,  section  517(e)  must  be  read 
together  with  section  521.  Thus,  in 
situations  covered  by  section  521(a)(3), 
the  issuance  of  a  federal  NOV  would 
implement  section  517(e).  Under  section 
521(a)(1).  however,  instead  of 
immediately  issuing  an  NOV  in  a 
primacy  state,  the  Secretary  provides  a 
state  and  the  permittee  with  a  "ten-day 
notice,"  the  notice  of  the  possible 
violation,  and  gives  the  state  the 
opportunity  to  have  the  violation 
corrected.  In  such  circumstances, 
providing  the  ten-day  notice  implements 
the  section  517(e)  requirement. 

If  section  517(e)  required  the  issuance 
of  an  NOV  upon  detection  of  each 
violation  by  every  Federal  inspector 
during  oversight  and  other  inspections, 
it  would  make  superfluous  both  the  state 
notification  provisions  of  section 
521(a)(1)  and  the  carefully  drafted 
language  prescribing  the  applicability  of 
section  521(a)(3)  of  SMCRA. 

This  interpretation  of  section  517(e)  is 
not  new  and  is  consistent  with  OSfilRE's 
previous  regulations.  In  the  1979 
adoption  of  30  CFR  843.12(aK2).  the 
section  which  provided  a  procedure  for 
the  issuance  of  federal  NOVs  in  a 
primacy  state,  OSMRE  specifically 
adopted  a  procedure  whereby  a  federal 
NOV  would  not  be  written  on  an  initial 
inspection,  but  would  await  until 
notification  was  provided  to  the  stale 
for  the  stale  to  act.  (44  FR 15303.  March 
13, 1979.) 

The  commenters  also  said  that  the 
state  programs,  in  theory,  have 
jurisdictional  provisicms  identical  to 
those  required  by  the  Act  and,  to  the 
extent  that  tiiey  do  not  OSMRE  should 
require  corrective  amendments  under  30 


CFR  Part  732.  In  the  absence  of  state 
jurisdiction,  however,  the  commenters 
asserted  that  OSMRE  would  continue  to 
have  an  obligation  to  inspect  because 
the  state  took  no  action  to  cause  the 
violation  to  be  corrected.  The 
commenters  also  argued  that  Congress 
could  not  have  intended  violations  to  go 
uncorrected  during  pendency  of  the 
amendment  process. 

OSMRE  agrees  that  where  a  state 
lacks  jurisdiction  because  of 
deficiencies  in  the  approved  slate 
program,  O^tRE  must  require  a 
program  amendment  under  30  CFR 
732.17,  the  assure  that  the  state  program 
is  in  accordance  with  the  Act  and 
consistent  with  the  federal  regulations. 

OSMRE  disagrees  with  the 
commenters'  view  that  a  jiuisdictional 
deficiency  in  the  state  (Htigram  imposes 
an  inspection  duty  on  OSMRR  Under 
section  521(a)(1),  OSMRE's 
responsibility  to  inspect  following  a  ten- 
day  notice  arises  when  the  state  fails  to 
take  appropriate  action  to  cause  a 
violation  to  be  corrected  and  fails  to 
show  good  cause  for  such  a  failure.  If 
the  state  lacks  jurisdiction,  then  the 
state  has  good  cause  for  failing  to  act.  If 
a  state  has  good  cause,  then  OSMRE's 
obligation  to  inspect  a  site,  other  than 
through  oversight  inspections  or  in  cases 
of  imminent  harm,  has  not  come  into 
being. 

Disagreements  over  the  jurisdictional 
reach  oiP  state  programs  and  the  Federal 
Act  and  regulations  should  be  few  and 
few  between.  But  the  federal/state 
experience  over  the  last  several  years 
has  shown  that  the  disagreements  do 
occur,  however,  seldom.  Under  the 
previous  ten-day-notice  rules,  which  did 
not  defined  "good  cause"  and 
"appropriate  action,"  operators  could  be 
given  conflicting  directions  from  two 
different  governing  entities.  By  this  fmal 
rulemaking.  OSMRE  intends  to  allow  a 
consistent  and  rational  process  to 
resolve  disagreements  and  to  avoid 
unnecessary  issuance  of  a  federal  NOV 
to  an  operator  merely  because  OSMRE 
and  the  state  cannot  resolve  the 
disagreement  between  them  on  the 
eleventh  day. 

In  theory,  disagreements  should  never 
exist  Before  the  Secretary  may  approve 
a  state  program,  the  state  program  must 
be  consistent  with,  and  cover  the  same 
ground  as,  the  federal  Act  and 
regulations.  While  adopted  in  the  flrst 
instance  by  a  state,  a  state  program 
becomes  Federal  law  when  approved  by 
the  Secretary  and  promulgated  as 
Federal  regulaUun.  (44  FR  15023.  March 
13, 1979.)  The  State  program  must  be  "no 
less  stringent  than,  meet  the  minimum 
requirements  of,  and  include  all 
applicable  provisions  of  the  Act"  and  be 


"no  less  effective  than  the  Secretary's 
regulations  in  meeting  the  requirements 
of  the  Act."  30  CFR  730.5  and  732.15(a). 
Federal  standards  imposed  by  the  Act 
are  thus  enforced  through  the  slate 
program.  If,  in  practice,  jurisdictional 
reach  disagreements  arise,  most  likely 
these  are  the  fault  of  either  the 
Secretary  or  the  state,  and  not  the  fault 
of  the  operator.  Rather  than  sort  out 
disagreements  after  operators  have  been 
issued  federal  NOVs.  OSMRE  intends 
this  rulemaking  to  allow  disagreements, 
to  be  sorted  out  without  unnecessary 
issuance  of  federal  NOVs.  (It  should  be 
understood  that  notwithstanding  these 
procedures.  Federal  enforcement  action 
will  be  taken  to  resolve  imminent  harm 
situations.) 

Comments  asserted  that  OSMRE  has 
an  obligation  to  issue  an  NOV  for  a 
violation  of  the  Act  in  a  primacy  state, 
even  if  the  condition  is  not  a  violation  of 
the  state  program. 

The  commenters  are  wrong  in 
asserting  that  0^^4RE  must  issue  NOVs 
for  "violations  of  the  Act"  which  are 
required  to  be,  but  have  not  yet  been. 
incorporated  into  a  state  program.  Until  - 
jurisdictional  deficiencies  are  resolved, 
the  state  program  governs  state  and 
operator  actions.  Congress  clearly 
intended  operators  to  be  responsible  for 
complying  with  only  one  set  of 
regulations — either  state  or  federal,  but 
not  both.  As  a  result,  in  primacy  states 
the  Act  is  implemented  through  the 
approved  states  pro-am  rather  than 
directly.  Thus  factual  situations  which 
the  commenters  characterize  as 
"violations  of  the  Act"  are  not 
enforceable  against  operators  until 
incorporated,  as  required,  into  the  state 
program.  This  was  recently  recognized 
by  the  U.S  Court  of  Appeals  for  the 
Third  Circuit  when  it  stated  that 
"Sections  512  and  515  [of  ^4CRA)  set 
JForth  standards  for  approved  regulatory 
programs  and  impose  no  duties  on 
operators  themselves."  Haydo  v. 
AmerikohJ  Mining,  supra,  830  F.2d  at 
498,  n.2. 

The  limitations  under  which  OSMRE 
can  issue  NOVs  in  primacy  states  do  not 
apply  to  situations  involving  imminent 
harm.  Significant  imminent  harm  to  the 
environment  or  danger  to  public  health 
or  safety,  is  prevented  through  OSMRE's 
power  to  issue  cessation  orders  under  30 
CFR  842.11(b)(l)(ii)(C)  and  843.11(a). 
Under  §  843.11,  and  under  section 
521(a)(2)  of  the  Act  OSMRE  may  issue 
cessation  orders  for  conditions  or 
practices,  as  well  as  violations,  which 
create  an  imminent  danger  to  the  health 
or  safety  of  the  public  or  is  causing,  or 
can  be  reasonably  be  expected  to  cause 
significant  imminent  environmental 
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harm.  Thus  the  Act  provides  a 
mechanism  through  which  to  abate 
significant  harm  or  dangerous 
conditions,  regardless  of  whether  the 
state  program  prohibits  the  condition  or 
practice  causing  such  harm  or  danger. 

Similarly  OSMRE  is  not  precluded 
from  taking  enforcement  action  with 
respect  to  requirements  of  the  Act 
directly  imposed  upon  an  operator 
which  are  not  required  to  be  included  in 
state  programs.  One  example  would  be 
the  obligation  to  pay  Abandoned  Mine 
Reclamation  Fees  and  otherwise  comply 
with  Title  IV  of  the  Act.  30  U.S.C.  1231- 
1243.  which  exists  regardless  of  its 
inclusion  in  a  state  program. 

Another  commenter  asserted  that  lack 
of  jurisdiction  might  be  "good  cause"  for 
the  state  not  acting,  but  not  for  OSMRE 
to  fail  to  act.  To  support  that  contention, 
the  commenter  cited  section  504(b)  of 
the  Act.  which  provides  that  where  a 
state,  with  an  approved  state  program, 
is  not  enforcing  a  part  of  its  program,  the 
Secretary  may  provide  for  federal 
enforcement  under  the  provisions  of 
section  521.  Section  521(a)(3).  the 
commenter  then  points  out.  states  that 
federal  inspectors  shall  issue  NOVs 
where  a  federal  inspection  is  carried  out 
pursuant  to  section  504(b),  among  other 
reasons.  From  this,  the  commenter 
concludes  that  even  where  a  state  is 
justified  for  not  correcting  a  violation 
because  of  lack  of  jurisdiction.  OSMRE 
is  required  to  inspect. 

OSMRE  agrees  in  part  and  disagrees 
in  part  with  the  comment.  OSMRE 
agress  with  the  commenter's  apparent 
acceptance  that  lack  of  jurisdiction  by 
the  state  constitutes  good  cause  for  the 
state's  failure  to  act.  That  is  all  a  state 
has  to  show  in  response  to  a  ten  day 
notice  under  section  521(a)(1)  of 
SMCRA. 

OSMRE  disagrees  with  the 
commenter's  view  that  OSMRE  must 
take  enforcement  action  despite  the 
good  cause  showing  by  the  state.  Such 
an  interpretation  reads  the  good  cause 
provision  out  of  the  Act.  Section 
521(a)(1)  plainly  provides  that  if  good 
cause  exists,  then  OSMRE  is  not 
obligated  to  perform  an  inspection  under 
that  section  in  non-imminent  harm 
situations. 

It  is  possible,  however,  that  in  certain 
limited  circumstances  a  state  may  not 
have  jurisdiction  to  take  enforcement 
action  because  particular  facts,  which 
are  required  by  the  Act  to  constitute  a 
violation  of  the  state  program,  are  not  in 
fact  a  violation  of  the  state  program. 
Under  such  circumstances,  the  operator 
is  not  subject  to  the  issuance  of  an  NOV 
by  OSMRE  because  the  violation  of  a 
requirement  of  the  Act  results  from  the 


state  program  deficiency,  not  the 
conduct  by  the  operator. 

Future  jurisdictional  disputes  should 
be  rare  because,  after  six  years  of 
primacy,  OSMRE  oversight  has  resolved 
major  issues  stemming  firom  deficiencies 
in  the  state  programs.  Generally,  the 
only  remaining  areas  of  difference  relate 
to  OSMRE  adopting  new  regulations— 
typically  the  result  of  policy  changes  or 
court  orders — after  the  state  program 
approvals.  Although  such  new  rules 
must  be  reflected  in  state  programs, 
operators  are  ordinarily  given  time  to 
comply  before  enforcement  action  is 
taken  following  necessary  state  program 
changes. 

OSMRE  also  disagrees  with 
commenter's  interpretation  of  section 
504(b)  of  SMCRA.  That  section  refers  to 
a  state's  failure  to  enforce  any  part  of  its 
approved  program.  Where  the  state's 
approved  program  fails  to  provide 
jurisdiction,  the  state  is  not  failing  to 
enforce  its  approved  program,  and 
therefore  section  S04(b)  does  not  apply. 

Section  521(a)(1)  is  not  the  only 
provision  of  the  Act  under  which 
congress  allowed  corrective  action,  such 
as  a  state  program  amendment,  to  occur 
without  enforcement  action  being  taken 
immediately.  For  instance.  Section 
521(b)  provides  the  mechanism  through 
which  the  Secretary  assumes 
responsibility  for  enforcing  a  state 
program  if  the  state's  enforcement  is 
found  to  be  inadequate.  The  section 
provides,  however,  that  permittees  who 
are  in  compliance  with  a  state  permit 
are  to  be  given  a  reasonable  time  to 
conform  to  the  Act.  Thus  Congress 
recognized  that  a  period  would  exist 
during  which  regulatory  requirements 
would  not  be  met— and  Federal  NOVs 
would  not  be  issued — because  of  a  lapse 
in  enforcement  of  a  state  program. 

Congress  recognized,  in  various 
sections  of  the  Act,  that  the  Federal/ 
State  relationship  and  the  actions  of  the 
regulatory  authority  may  not  be  perfect. 
The  Act  includes  a  number  of 
procedures,  all  of  which  take  time,  to 
remedy  the  potential  imperfections.  The 
current  rules  implementing  the  Act 
provide,  basically,  four  mechanisms  to 
sort  out  potential  Federal/State 
disagreements:  (1)  30  CFR  Part  732,  (2) 
30  CFR  730.11.  (3)  30  CFR  Part  733.  and 
(4)  the  rules  affected  by  this  flnal 
rulemaking.  Which  of  these  four 
mechanisms  is  most  apt  for  resolving  a 
particular  disagreement,  of  course, 
depends  on  the  facts. 

When  State  law  itself  is  the  problem, 
and  not  just  its  implementation. 
Congress  explicitly  provided  procedures 
in  sections  504  and  505  of  the  Act  to 
resolve  them.  Those  sections  have  been 
implemented  at  30  CFR  730.11.  regarding 


federal  preemption,  and  at  30  CFR  Part 
733,  regarding  federal  programs.  Also.  30 
CFR  Part  732  provides  the  process  for 
State  program  amendments  when 
appropriate.  When  state  program 
implementation  is  the  problem.  Congress 
explicitly  provided  procedures  in 
sections  504(a)(3).  504(b)  and  521(b)  of 
the  Act  to  deal  with  the  failure  of  a  state 
to  implement,  enforce,  or  maintain  the 
approved  state  program.  Again,  all  of 
these  mechanisms  take  time.  See  section 
504(c).  30  CFR  733.12.  In  the  sections 
Congress  explicitly  recognized  that  a 
permittee  might  not  be  in  compliance 
because  of  state  regulatory  mistake  and 
through  no  fault  of  his  own,  sections 
504(d)  and  521(b)  of  the  Act,  Congress 
directed  the  Secretary  to  give  the 
permittee  a  reasonable  time  for 
compliance. 

In  sections  521(b).  521(a),  and 
520(a)(2)  of  the  Act  Congress  has 
implied  that  permittees  should  not 
always  be  responsible  for  error 
authorized  by  the  regulatory  authority. 
The  "reasonable  time"  allowed  in 
section  521(b),  the  ten  day  period  for  a 
state  to  show  "appropriate  action"  or 
"good  cause"  in  section  521(a),  and  the 
limitations  on  citizen  suits  in  521  for 
violations  of  "any  rule,  regulation,  order 
or  permit",  rather  than  violations  of  the 
Act,  all  point  to  the  conclusion  that 
Congress  intended  a  procedural  time 
"buffer"  before  making  an  operator 
responsible  for  the  consequences  of  a 
mistake  by  the  state  regulatory  authority 
or  OSMRE.  In  keeping  with  this 
congressional  recognition  and  intent, 
this  final  rulemaking  provides  an 
explicitly  consistent  and  rational 
procedures  concerning  federal 
intervention  on  a  mine  by  mine  basis  in 
a  primacy  state. 

Section  842.11(b)(l)(B)(4)(iv).  SecHon 
842.11(b)(l)(B)(4)(/V).  the  fourth  category 
listed  for  good  cause,  provides  that 
where  ^e  state  regulatory  authority  is 
precluded  from  acting  on  the  possible 
violation  because  of  an  order  issued  by 
administrative  body  or  court  of 
competent  jurisdiction,  good  cause  will 
exist  for  the  state's  failure  to  act. 

To  reflect  the  concerns  expressed  by 
the  commenters.  OSMRE  has  revised  the 
language  of  the  final  rule,  in 
S  842.11(b)(l)(ii)(B)(4)(;V).  to  articulate 
more  clearly  the  basis  on  which  OSMRE 
will  conclude  an  injunction  is  good 
cause.  OSMRE  will  view  the  state 
regulatory  authority  as  having  good 
cause  for  not  taking  action  to  have  a 
violation  corrected  when  it  is  precluded 
from  doing  so  by  an  order  from  an 
administrative  body  or  court  of 
competent  jurisdiction,  but  only  where 
that  order  is  based  on  the  violation  not 


existing  or  on  the  temporary  stay 
standards  of  section  525(c)  or  526(c)  of 
the  Act  being  met.  Such  circumstances 
would  demonstrate  that  the  state  court 
or  administrative  body  was  acting 
within  .the  confines  of  the  approved 
state  program  and  no  need  exists  for 
mine-specific  federal  intervention.  The 
category  as  adopted  is  narrower  than 
the  proposed  rule,  which  did  not  contain 
the  latter  constraints. 

Commenters  opposed  the  proposed 
provision,  arguing  that  it  conflicts  with 
OSMRE's  independent  obligation  to 
inspect  and  enforce,  as  mandated  by 
sections  517(e)  and  521(a)(1)  of  the  Act. 
The  commenters  cited  Thomas  /. 
FitzGerald,  supra,  and  quoted  the 
Interior  Board  of  Land  Appeals  as 
saying  that  a  regulatory  authority  has 
failed  to  take  appropriate  action  under 
section  521(a)(1)  of  the  Act  not  only 
where  it  fails  to  initiate  enforcement 
action,  but  also  where  it  is  imable  to 
pursue  that  action  because  of  a  court 
injunction.  The  commenters  concluded 
that  if  a  thwarted  attempt  to  take 
enforcement  action  is  not  appropriate 
action,  then  failure  of  the  state  to  take 
action  in  the  first  instance  because  of  a 
bar  to  such  action  would  not  constitute 
good  cause  for  the  inaction. 

Other  commenters  reflected  the 
opposite  opinion,  expressing  support  for 
the  proposal.  They  cited  Midwestern 
Mining  Consultants,  Inc.  v.  DNR  of 
Indiana  and  OSM.  Civ.  No.  EV  83-102-<: 
(S.D.  Ind.  luly  17, 1984),  to  support  their 
conclusion  that  a  state  will  have  already 
met  the  statutory  requirement  for  taking 
appropriate  action  based  on  the  initial 
enforcement  action  which  was  later 
enjoined. 

The  FitzGerald  case,  discussed 
earlier,  addressed  the  question  of 
"appropriate  action"  when  a  situation 
exists  posing  imminent  environmental 
harm.  The  Board  found  that  30  CFR 
842.11(b)(l)(ii)(B),  the  subject  of  this 
rulemaking,  was  inapplicable  because 
the  state  had  taken  action  to  secure 
abatement  of  the  violation  by  issuing 
cessation  orders.  It  went  on  to  find  that 
the  state  had  failed  to  take  "appropriate 
action,"  even  though  it  had  issued 
cessation  orders,  because  it  was  later 
enjoined  from  enforcing  those  orders  by 
a  state  court,  which  did  not  apply  the 
temporary  relief  standards  in  the  state 
program.  The  Board  concluded  that, 
based  on  the  facts,  temporary  relief 
would  not  have  been  available  under 
section  525(c)  of  SMCRA.  88  mUK  24.  29 
at  n.4.  Given  these  considerations,  the 
result  reached  in  the  FitzGerald  case 
appears  consistent  with  this  rule. 

Midwestern  involved  a  mine 
operating  wtihout  a  permit,  and 
therefore,  under  30  CFR  843.11(a)(2), 


posed  a  danger  of  imminent 
environmental  harm.  As  in  FitzGerald,  a 
state  court  had  enjoined  the  state 
regulatory  authority  from  enforcing 
cessation  orders  against  the  operator.  In 
Midwestern,  OSMRE  attempted  to  take 
enforcement  actions,  and  issued  a 
federal  NOV  against  the  operator.  The 
court  found  that  OSMRE  had  no 
jurisdiction  in  the  situation  and  stated 
that  "[t]he  Secretary  must  contact  the 
state  regulatory  board  and  wait  for  that 
board  to  take  appropriate  action.  This 
requirement  is  only  waived  if  there  is 
evidence  of  'imminent  danger  of 
significant  environmental  harm'  and  'if 
the  State  has  failed  to  take  appropriate 
action'  •  *  *  ."  Midwestern,  Slip  op.  at 
6.  The  court  went  on  to  conclude  "the 
State  of  Indiana  had  taken  action 
against  plaintiff  for  certain  violations, 
and  a  state  court  had  promptly  granted 
a  preliminary  injunction  against  the 
State*  *  *.  The  State  did  take 
appropriate  action;  it  was  simply 
enjoined  from  enforcing  that  action. 
Since  there  was  no  imminent 
environmental  danger  and  the  state  had 
taken  appropriate  action,  the  Secretary 
could  not  avoid  his  obligation  to  allow 
the  State  regulatory  authority  to  remedy 
this  situation."  Id. 

Thus  the  court  in  Midwestern  reached 
a  conclusion  contrary  to  that  of  the 
Interior  Board  of  Land  Appeals  in 
FitzGerald  on  similar  facts.  However, 
the  Board  in  FitzGerald  based  its 
decision  on  the  fact  that  not  only  was 
imminent  environmental  harm  posed, 
but  also  that  the  state  court  made  no 
finding  that  the  operators  were  likely  to 
prevail  on  the  merits. 

Some  commenters  supported  the  rule 
but  expressed  concern  over  language  in 
the  preamble  to  the  proposed  rule.  In  the 
preamble  to  the  proposed  rule,  OSMRE 
said  that  if  a  state  were  seeking  to 
overturn  the  injunction,  good  cause 
would  exist,  but  if  a  state  was  not 
seeking  to  overturn  the  restraint, 
OSMRE  would  examine  the  state  action 
and  determine  whether  it  was  arbitrary, 
capricious,  or  an  abuse  of  discretion 
under  the  state  program. 

The  commenters  asked  that  OSMRE 
delete  any  reference  in  the  final  rule  to  a 
federal  examination  of  state  decisions 
not  to  appeal  restraining  orders  or 
adverse  decisions.  They  argued  that  for 
OSMRE  to  override  the  relief  granted 
the  operator  at  the  state  level  would 
completely  undermine  the  relief 
provisions  set  forth  in  section  525  of  the 
Act  and  would  subject  an  operator  to 
double  jeopardy  by  having  to  prevail  at 
both  the  state  and  federal  level. 

OSMRE  has  considered  the  conflicting 
comments  and  court  decisions,  and 
beUeves  that  a  state  regulatory  authority 


has  good  cause  for  not  taking  action 
when  it  is  enjoined  from  doing  so  by  a 
state  administrative  or  judicial  body 
acting  within  the  scope  of  its  authority 
under  the  state  program.  A  state 
regulatory  authority  is  enforcing  state 
law  and  a  state  regulatory  program,  and 
state  courts  have  jurisdiction  to  interpret 
those  state  laws.  Although  a  state 
regulatory  authority  cannot  disregard  an 
injunction  issued  for  any  reason  by  a 
state  court  OSMRE  concludes  that  good 
cause  exists  for  the  regulatory  authority 
not  acting  only  where  the  order  has  a 
proper  basis.  Such  a  basis  would  exist  if 
the  temporary  relief  criteria  of  the  state 
program  (which  presumably  would 
reflect  those  in  sections  525  and  526  of 
SMCRA)  are  satisfied  or  if  the  state 
court  concluded  the  violation  does  not 
exist. 

OSMRE  is  aware  of  concerns  that  a 
limited  number  of  courts  might  not  base 
their  decisions  on  the  temporary  relief 
criteria  of  the  state  program.  Those 
concerns  were  the  basis  for  the  language 
in  the  proposed  preamble  that  OSMRE 
would  review  state  decisions  not  to 
appeal  in  determining  whether  an 
injunction  constituted  good  cause.  After 
considering  the  comments,  OSMRE  has 
concluded  that  consideration  of  whether 
an  appeal  was  taken  is  unnecessary  to 
the  determination  of  whether  the  state 
administrative  or  judicial  review  body 
acted  properly  within  the  authority  of 
the  state  program. 

As  a  result,  OSMRE  will  examine 
decisions  by  the  state  not  to  appeal 
judicial  or  administrative  orders  barring 
state  enforcement  action  only  to  the 
extent  that  such  decisions  illustrate 
state  program  effectiveness  or 
ineffectiveness.  In  other  words,  if 
OSMRE  disagrees  with  a  decision  of  the 
state  not  to  appeal  an  administrative  or 
judicial  restraint,  actions  provided 
under  Parts  732  and  733  will  be  the 
appropriate  mechanism  for  resolution  of 
that  particular  disagreement. 

In  other  comments  on 
§  842.11(b){l)(ii)(B)(^)(/V),  a  commenter 
suggested  that  OSMRE  may  want  to 
reconsider  the  proposal  to  the  extent  it 
would  permanently  bar  OSMRE  from 
taking  action  when  the  state  is 
administratively  or  judicially  precluded 
from  acting.  The  commenter  pointed  out 
that,  given  the  wide  variety  of 
administrative  and  judicial  procedures 
among  the  states,  some  regulatory 
authorities  could  be  precluded  from 
acting  for  unreasonable  lengths  of  time, 
which  would  be  unfair  to  those  states 
with  more  expeditious  procedures. 
Therefore,  the  conunenter  suggested  that 
OSMRE  consider  imposing  a  reasonable, 
maximum  time  limit  for  state  inaction. 
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after  which  OSMRE  would  have  the 
option,  but  not  necessarily  the  duty,  to 
initiate  federal  action. 

OSMRE  disagrees  and  will  not  impose 
a  time  limit  as  suggested  by  the 
commenter.  OSMRE  will  not  intervene 
in  a  case  because  of  the  duration  of 
infunctive  relief  granted  by  state 
administrative  or  judicial  review 
authorities.  Rather.  OSMRE  will 
examine  the  basis  for  the  relief,  and 
OSMRE  will  closely  watch  for  patterns 
of  departure  from  the  state's 
administrative  and  judicial  procedures. 

Section  842.11(b)(l)(ii)(B)(4)(v).  As 
proposed.  1 842.11(b)(l)(ii)(B)(4)(v) 
provided  that  the  state  has  good  cause 
for  failing  to  take  action  against  a 
violation  if  the  state  regulatory  authority 
is  diligently  pursuing  or  has  exhausted 
other  appropriate  enforcement 
provisions  of  the  state  program.  The 
final  rule  has  been  revised  to  make  it 
clear  that  this  category  will  only  apply 
to  abandoned  sites,  as  defmed  in  30  CFR 
§  a40.11(g),  promulgated  June  30, 1988 
(FR  24872)  in  a  separate  rulemaking. 

Commenters  asserted  that  proposed 
categories  v  and  vi  under  good  cause, 
would  eliminate  the  obligation  of  state 
regulatory  authorities  to  issue  a  notice 
of  violation  for  every  violation 
observed,  regardless  of  whether 
enforcement  actions  for  previous 
unrelated  violations  are  pending.  The 
commenters  argued  that  the  agency  is 
without  authority  to  abridge  this 
enforcement  obligation.  They  cite  case 
law,  the  legislative  history  of  the  Act. 
and  past  OSMRE  policy  to  support  their 
contention  that  sections  517(e),  521(a)(3). 
and  521(d]  of  the  Act  make  issuance  of 
an  NOV  by  states  mandatory  and 
unconditional  for  each  violation 
detected,  in  all  cases. 

Furthermore,  the  commenters  argued 
that  the  rule,  if  adopted,  would  be  an 
"open  invitation  to  abuse"  by  state 
regulatory  authorities,  and  point  to  the 
history  of  "two-acre"  enforcement 
efforts  in  Kentucky  to  support  their 
contention. 

OSMRE  agrees  with  this  comment 
when  applied  to  violations  of  the  state 
program  at  all  but  abandoned  sites,  and 
has  revised  the  Hnal  rule  accordingly. 
For  all  sites,  except  those  which  qualify 
as  abandoned,  good  cause  would  not 
ordinarily  exist  where  a  violation  of  the 
state  program  exists,  state  action  is  not 
causing  the  violation  to  be  corrected, 
and  the  state  has  not  taken  enforcement 
action. 

Abandoned  sites  present  a  more 
complicated  situation.  Under  the  final 
abandoned  sites  rule,  abandoned  sites 
include  those  at  which  surface  and 
underground  coal  mining  and 
reclamation  activities  have  ceased,  an 


unabated  failure-to-abate  cessation 
order  remains  outstanding  (or  service  of 
a  notice  of  violation  could  not  be 
completed),  alternative  enforcement  is 
proceeding,  permits  no  longer  are 
current,  and  bond  forfeiture  is 
proceeding.  These  criteria  describe  sites 
at  which  the  regulatory  authority  has 
been  unsuccessful  at  achieving 
reclamation  despite  diligent  e^orts  to  do 
so.  Under  the  abandoned  sites  rule,  sites 
that  are  classified  as  abandoned  may  be 
inspected  at  a  frequency  of  less  than 
eight  partial  and  four  complete  per  year 
because  inspections  of  such  sites  are 
unlikely  to  lead  to  the  resolution  of 
problems  at  the  sites. 

In  the  abandoned  sites  rule,  OSMRE 
provides  in  30  CFR  843.22  that  a  notice 
of  violation  or  cessation  order  need  not 
be  issued  for  a  violation  at  an 
abandoned  site  if  abatement  of  the 
violation  is  required  under  any 
previously  issued  notice  or  order.  Thus, 
if  in  response  to  a  ten  day  notice  a  state 
regulatory  authority  informs  OSMRE 
that  the  site  in  question  is  an  abandoned 
site  and  an  earlier  order  requires 
abatement  of  the  violation  detected, 
then  good  cause  would  exist  for  no 
further  enforcement  action  to  be  taken. 

The  preamble  to  the  abandoned  sites 
rule  makes  it  clear  that  in  situations  not 
covered  by  S  843.22,  the  regulatory 
authority  would  continue  to  be  obligated 
to  take  enforcement  action  when  it 
observed  a  violation  at  an  abandoned 
site,  even  though  the  issuance  of  either  a 
notice  of  violation  or  a  cessation  order 
is  unlikely  to  cause  additional 
reclamation  and  would  almost  certainly 
generate  uncollectible  penalties. 
OSMRE  reached  this  conclusion 
because  it  concluded  that  the  Act 
mandates  the  regulatory  authority  to 
take  such  action. 

With  regard  to  the  present  rule,  if  in 
response  to  a  ten  day  notice  a  state 
regulatory  authority  informs  OSMRE 
that  it  has  classified  a  site  as  abandoned 
because  it  meets  the  criteria  enumerated 
above,  the  Secretary  may  consider  such 
a  response  good  cause  under  section 
521(a)(1).  Good  cause  would  exist 
because  a  Federal  inspection  followed 
by  Federal  enforcement  action  would 
likely  be  as  fruitless  as  state 
enforcement  action  in  such 
circumstances. 

Proposed  §  842. 1  l(b)(l)(ii)(4)(vi).  The 
final  rule  does  not  include  the  provision 
proposed  as  §  842.11(b)(l)(ii)(4)(v7l.  As 
proposed,  that  paragraph  provided  that 
a  state  would  have  good  cause  for 
failing  to  take  action  to  cause  a  violation 
to  be  corrected  if  "extraordinary 
circumstances  preclude  or  render  futile 
enforcement  against  the  possible 
violation."  The  state  would  have  had  to 


show  that  further  enforcement  action 
would  not  likely  cause  the  correction  of 
a  violation  in  such  circumstances  or 
serve  any  other  useful  purpose. 

One  commenter  expressed  concern 
that  including  "extraordinary 
circumstances"  as  good  cause  is 
"neither  clear  nor  adequately  justified  in 
the  proposal."  The  commenter  also 
stated  that  in  the  case  of  abandoned 
sites,  the  proposal  would  allow  a  state 
to  take  no  enforcement  action  simply 
because  of  an  operator's  inability  to 
comply,  contradicting  30  CFR  843.18(a), 
which  provides  that  no  cessation  order 
or  notice  of  violation  issued  under  Part 
843  may  be  vacated  because  of  inability 
to  comply. 

Another  commenter  supported  the 
provision  but  recommended  replacing 
the  word  "extraordinary"  with  language 
reflecting  merely  that  further 
enforcement  actions  are  unlikely  to 
achieve  compliance.  The  commenter 
cited  cases  where  enforcement  action  is 
futile  even  though  all  available 
enforcement  actions  have  not  been 
exhausted.  As  an  example  of  such  a 
situation,  the  conunenter  points  to 
interim  program  violations  that  remain 
because  the  operator  has  fled  or  has 
declared  bankruptcy  and  has  no  assets 
with  which  to  correct  the  violations. 

After  considering  the  comments, 
OSMRE  has  concluded  that  the 
proposed  category  was  too  broad.  The 
category  was  originally  intended  to 
provide  flexibility  in  responding  to 
unique  situations  that  can  occur  in 
enforcing  the  Act  at  mining  operations. 
The  result  of  the  item,  however,  would 
have  been  to  create  a  standard  which 
would  not  necessarily  have  covered  all 
possible  situations  which  constitute 
good  cause  and  which  could  have 
included  circumstances  that  do  not 
constitute  good  cause.  OSMRE  has 
decided  not  to  adopt  a  sixth  category 
because  it  is  not  possible  to  specify 
precisely  what  would  be  contained  in  it. 

The  five  items  listed  in 
§  842.11(b)(l)(ii)(B)(4)  as  constituting 
good  cause  for  a  state's  failure  to  act  are 
not  meant  to  be  exhaustive.  However, 
any  other  situations  that  will  constitute 
good  cause  will  have  to  be  determined 
on  a  case-by  basis  under  the  standard  of 
whether  they  are  arbitrary,  capricious  or 
an  abuse  of  discretion  under  the  state 
program. 

Requests  for  Additional  Examples.  In 
addition  to  the  comments  on  the  specific 
instances  proposed  as  constituting  good 
cause,  OSMRE  received  a  number  of 
comments  asking  that  other  examples  be 
included  as  well.  Some  asked  that 
specific  situations  be  included,  while 
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other  merely  asked  for  additional,  but 
unspecified,  examples. 

A  large  number  of  the  commenters 
requested  the  addition  of  four  specific 
categories  of  good  cause.  Those  were: 
(1)  Prior  state  administrative  or  judicial 
adjudication  that  a  condition  or  practice 
does  not  constitute  a  violation  of  the 
state  program;  (2)  the  state  has 
terminated  its  notice  of  violation  for  the 
same  condition  identified  in  a  ten  day 
notice;  (3)  state  enforcement  action  is 
currently  under  administrative  or 
judicial  appeal;  and  (4)  the  state  has 
released  the  reclamation  bond.  The 
commenters  pointed  out  that  these  are 
examples  where  the  state  has  taken 
some  action.  The  regulations  authorizing 
federal  enforcement,  the  commenters 
said,  were  promulgated  to  address  only 
those  situations  where  a  state  fails  or 
refuses  to  take  action  in  the  first 
instance,  not  for  purposes  of  overriding 
state  action  or  decisions. 

OSMRE  agrees  that  prior 
adjudications  that  a  condition  or 
practice  does  not  constitute  a  violation 
of  the  state  program  would  be  good 
cause  for  the  state  not  to  take  action. 
That  situation,  however,  is  already 
included  in  the  first  category  of  the 
proposed  rule,  namely,  that  "under  the 
state  program,  the  possible  violation 
does  not  exist".  Before  concluding  that 
good  cause  has  been  shown,  OSMRE 
will  ensure  that  the  possible  violation 
which  is  the  subject  of  the  ten  day 
notice  would  be  governed  by  the  prior 
adjudication. 

The  issuance  by  the  state  of  a  notice 
of  violation,  and  tfie  subsequent 
termination  by  the  state  of  the  notice  of 
violation,  where  the  violation  is  fully 
abated,  would  constitute  appropriate 
action  on  the  part  of  the  state — not  good 
cause  for  failure  to  act.  If,  on  the  other 
hand  OSMRE  determines  that  the 
termination  was  premature,  the  issuance 
and  termination  would  constitute 
neither  appropriate  action  nor  good 
cause  for  failure  to  act. 

The  next  situation  suggested  by  the 
commenters — state  enforcement  action 
under  administrative  or  judicial 
appeal — would  represent  appropriate 
action  in  the  absence  of  a  stay  because 
the  filing  of  an  appeal  does  not  stay  a 
permittee's  obligation  to  abate  a 
violation.  Moreover,  if  a  permittee 
received  temporary  relief  based  upon 
the  state  counterpart  to  the  SMCRA 
standards,  good  cause  would  exist 
under  secUon  842.11(b)(l)(ii)(B)(<)(7V), 
which  provides  that  good  cause  for 
failing  to  take  appropriate  action 
includes  the  state  regulatory  authority 
being  precluded  from  acting  on  the 
possible  violation  by  an  administrative 


or  judicial  order  based  on  SMCRA's 
temporary  relief  standards. 

The  issue  of  bond  release — the  fourth 
item  the  commenters  asked  to  be 
added — turns  on  the  point  at  which  a 
state  regulatory  authority  has  concluded 
that  reclamation  has  been  achieved  in 
accordance  with  the  state  program,  and 
an  operation  is  no  longer  a  surface  coal 
mining  and  reclamation  operation  as 
defined  in  the  Act.  Whether  bond 
release  constitutes  good  cause  for  failing 
to  take  appropriate  action,  will  depend 
on  the  conditions  surrounding  the  bond 
release.  Under  normal  circumstances, 
bond  release  would  constitute  good 
cause.  Where  charges  are  made  of 
collusion  or  impropriety  in  the  bond 
release,  however,  OSMRE  would 
evaluate  how  the  state  responds  to 
those  charges  in  determining  whether 
the  state  response  is  arbitrary, 
capricious  or  an  abuse  of  its  discretion. 
A  separate  final  rule  is  currently  being 
prepared  which  will  address  the  relation 
between  final  bond  release  and 
termination  of  regulatory  jurisdiction. 

5.  Informal  Review  Process 

The  final  rule  adds  an  informal  review 
process  in  §  842.11(b){l)(iii).  The  final 
rule  is  substantially  the  same  as  was 
proposed.  Changes  are  discussed  below. 

Request  for  review.  Section 
842.11(b](l)(iii)(A)  requires  OSMRE's 
authorized  representative  to  notify  the 
state  regulatory  authority  immediately 
in  writing  of  any  determination  by 
OSMRE  that  the  state  has  failed  to  take 
appropriate  action  to  cause  a  possible 
violation  to  be  corrected  or  to  show 
good  cause  for  such  failure.  The  rule 
allows  the  state  regulatory  authority  five 
days  to  request  an  informal  review  by 
the  Deputy  Director  of  OSMRE.  The 
state  request  must  be  received  by 
OSMRE  within  five  days  of  the  state's 
receipt  of  OSMRE's  written 
determination. 

Inspection  stayed.  Section 
842.11(b){l)(iii){B)  provides  that  no 
federal  inspection  will  take  place,  nor 
will  a  notice  of  violation  be  issued, 
regarding  the  ten-day  notice  until  the 
time  to  request  informal  review  has 
passed,  or,  if  informal  review  has  been 
requested,  until  the  deputy  director  has 
completed  the  review.  The  provision  is 
the  same  as  that  proposed  except  for  the 
addition  of  a  clarification  that  the  stay 
in  inspecting  during  the  time  allowed  for 
requesting  review  will  not  apply  if  a 
cessation  order  is  required  under 
S  843.11  or  it  the  state  has  waived  its 
right  to  appeal  by  failing  to  response  to 
the  ten-day  notice. 

Decision  on  review.  Section 
842.11  (b)(l)(iii)(C}  provides  that 
OSMRE's  deputy  director  will  review 


the  written  determination  of  the 
authorized  representative  and  the  state's 
request  for  informal  review,  and  will 
either  affirm,  reverse,  or  modify  the 
determination  within  15  days.  A  written 
explanation  of  the  decision  will  be 
provided  to  the  state  and  to  the 
permittee,  and  if  the  decision  is  to  affirm 
the  previous  decision,  the  deputy 
director  will  immediately  order  a  federal 
inspection  or  reinspection.  If  the  ten-day 
notice  resulted  from  a  request  for  a 
federal  inspection  under  30  CFR  642.12, 
the  person  requesting  the  inspection  will 
be  notified  of  the  deputy  director's 
decision. 

One  commenter  asserted  that  the 
times  proposed  for  requesting  review 
and  for  the  deputy  director  to  make  a 
decision  are  too  restrictive.  That 
commenter  suggested  that  the  regulatory 
authority  should  have  fifteen  days 
instead  of  five  to  file  a  request  for 
review  of  the  written  determination.  In 
addition,  the  commenter  suggested  the 
deputy  director  should  have  thirty  days 
instead  of  fifteen  to  either  affirm, 
modify,  or  reverse  the  written 
determination.  The  commenter  stated 
that  the  suggested  time  requirements  are 
similar  to  other  filing  requirements  in 
the  Act,  and  would  increase  the 
likelihood  that  disagreements  between 
the  state  and  OSMRE  can  be  settled 
without  involving  the  deputy  director. 

Another  commenter  also  expressed 
concern  that  five  days  is  insufficient 
time  in  which  to  file  a  written  request 
for  an  informal  review  if  that  notice 
must  be  delivered  to  Washington,  D.C. 
or  otherwise  out-of-state.  The 
commenter  recommended  expanding  the 
time  limit  fit)m  five  to  ten  days.  The 
commenter  also  suggested  adding  a 
provision  that  would  authorize  the 
deputy  director  to  request  additional 
information  within  a  reasonable  time. 

OSMRE  disagrees  with  the  suggestion 
for  expanding  tfie  time  to  request 
review.  While  the  agency  recognizes 
that  five  days  is  a  short  period  of  time, 
any  longer  delay  could  increase  the 
potential  for  environmental  harm.  To 
help  alleviate  the  time  constraints, 
however,  a  provision  has  been  included 
in  the  final  rule  allowing  a  state  to 
submit  a  request  for  review  by  the 
deputy  director  either  to  the  nearest 
OSMRE  field  office  or  to  Washington. 
DC. 

OSMRE  also  disagrees  with  the 
suggestion  that  the  deputy  director 
needs  to  be  expressly  authorized  to 
request  additional  inJFormation.  The 
written  record  of  the  ten-day  notice,  the 
state  response,  the  authorized 
representative's  written  determination 
on  the  adequacy  of  the  state  response, 
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and  the  original  inspection  (if 
applicable)  should  be  sufficient  for  the 
deputy  director  to  render  a  fair  decision. 
If  these  are  not  sufficient,  however, 
additional  information  can  be  required 
under  the  rule. 

A  group  of  oonunenters  supported  the 
proposed  provision  but  requested  that 
the  permittee  be  afforded  the 
opportunity  to  submit  written 
information  to  the  Deputy  Director  to 
assist  in  evaluating  the  state  request  for 
review.  Another  commenter  asked  that 
the  permittee  be  allowed  to  request 
review  of  the  written  determination, 
even  if  the  state  regulatory  authority 
chooses  not  to  request  informal  review. 

A  separate  group  of  conunenters 
argued  that  because  Congress  intended 
that  citizens  be  involved  in 
administrative  processes  under  the  Act, 
any  informal  review  procedure  must 
provide  the  opportunity  to  participate  to 
persons  having  an  interest  that  may  be 
adversely  affected  by  the  review.  The 
group  also  sought  clarification  of  the 
rule's  impact  on  the  public's  right, 
provided  by  other  sections  of  the  Act,  to 
seek  infonnal  and  formal  review  of  a 
decision  by  OSMRE  not  to  take 
inspection  or  enforcement  action. 

OSMRE  disagrees  with  both  the 
request  for  pubUc  and  permittee 
participation  in  the  informal  review 
process.  A  ten-day  notice  is  not  an 
enforcement  action.  Instead,  it  is  a 
communication  device  between  OSMRE 
and  the  states.  The  informal  review 
process  is  intended  as  a  mechanism  for 
states  and  OSMRE  to  resolve 
programmatic  disagreements  prior  to 
mine-specific  federal  intervention. 
Public  participation,  whether  for  private 
citizens  or  for  permittees,  could  tend  to 
convert  the  process  into  an  adversarial 
proceeding,  which  could  delay  a 
decision  and  unnecessarily  divert  the 
focus.  Thus  OSMRE  has  decided  not  to 
provide  additional  participation  in  the 
informal  review  process. 

To  the  extent  that  OSMRE  decides  not 
to  inspect,  based  on  a  state  having  taken 
appropriate  action  or  shown  good  cause, 
30  CFR  842.15  continues  to  apply  and 
provides  that  any  adversely  affected 
person  may  ask  the  OSMRE  Director  for 
informal  review  of  a  decision  not  to 
inspect  Thus  the  public  is  protected. 

Similarly,  if  a  state  chooses  not  to 
request  review  of  a  determination  that  it 
had  not  taken  appropriate  action  or 
shown  good  cause  or,  if,  following  such 
a  review,  the  OSMRE  deputy  director 
concludes  that  a  federal  inspection  is 
required,  a  potentially  affected 
permittee  is  not  aggrieved  The 
permittee  will  continue  to  have  the  right 
to  seek  administrative  review  of  any 


federal  NOVs  that  may  later  be  issued 
to  it. 

Several  oonunenters  expressed 
support  for  f  842.11(bXlXiU)-  They 
asserted  that  if  fednral  inspection  and 
enforcement  proceeded  diving  the 
pendency  of  a  state  appeal,  the 
possibiUty  would  arise  to  simultaneous 
review  by  the  deputy  director  and  the 
Office  of  Hearings  amd  Appeals  (OHA) 
if  the  permittee  appealed  the  citation 
under  Section  525.  Although  OSMRE 
appreciates  the  conunenters'  support 
the  puipoee  of  the  rule  is  not  so  much  to 
avoid  simultaneous  review,  but  to  avoid 
making  the  deputy  director's  review 
meaningless.  It  does  not  make  sense  for 
a  federal  inspection  to  be  conducted 
while  the  deputy  director  is  reviewing 
the  determination  which,  if  not  reversed, 
will  lead  to  a  federal  inspection. 

Other  commenters  expressed  concern 
with  the  provision.  One  pointed  out  that 
while  OSMRE's  determination  as  to  the 
adequacy  of  the  state  response  may 
sometimes  be  made  solely  on  the  record 
in  the  case,  in  other  cases  it  would  be 
difHcult  to  make  a  proper  evaluation 
without  an  inspection.  The  commenter 
cites  as  an  example  a  situation  where  a 
state  claims  that  an  alleged  violation 
does  not  exist.  In  such  a  case,  the 
commenter  points  out,  it  may  be  very 
difficult  for  OSMRE  to  evaluate  such  a 
response  without  first-hand  knowledge 
about  the  conditions  at  the  site.  To 
resolve  the  problem,  the  commenter 
suggests  that  OSMRE  make  inspections 
for  "information  gathering  purposes 
only"  that  would  not  lead  to  issuance  of 
a  federal  NOV  to  the  permittee. 

OSMRE  has  considered  the  comment, 
but  has  concluded  the  proposed  change 
would  defeat  the  purpose  of  the  inquiry 
which  is  to  decide  whether  a  federal 
inspection  is  required,  or  to  defer  to  the 
state.  The  Secretary's  duty  to  inspect 
under  section  521(a)(1)  arises  only  after 
the  Secretary  makes  a  determination  as 
to  the  adequacy  of  the  state  response.  It 
does  not  make  sense  for  OSMRE  to 
conduct  an  inspection  only  to  decide 
whether  to  conduct  an  inspection. 

Another  group  of  commenters  noted 
that  while  they  have  no  objection  to  a 
review  procedure  per  se,  they  consider 
the  proposed  procedure  illegal  because 
it  delays  the  "mandatory  obligation  of 
OSMRE  to  conduct  a  federal  inspection 
on  the  eleventh  day  after  the  ten-day 
notice  is  sent  and  to  take  all  required 
enforcement  until  such  review  is 
completed  *  *  *."  Another  commenter 
pointed  out  that  totaUng  the  10  days 
allowed  for  a  state  to  investigate  after 
receiving  a  ten-day  notice,  the  five  days 
to  appeal  a  written  determination  of 
inappropriate  response,  and  the  flfteen 
days  for  the  deputy  director  to  review 


the  issue,  allows  30  days  to  elapse, 
during  which  no  federal  inspection  will 
take  place.  This,  the  commenter 
asserted,  does  not  include  additional 
time  for  mailing  delays  or  time  needed 
for  the  autborixed  representative  to 
make  the  initial  written  determination 
as  to  whether  the  state  response  was 
appropriate.  This  time  frame,  the 
commenter  stated,  falls  outside  the  time 
allowed  under  section  S21(a)(l)  of  the 
Act. 

OSMRE  appreciates  the  commenters' 
concerns  over  the  time  required  to 
implement  the  review  procedure,  but 
concludes  the  time  is  iustified  and  is 
consistent  with  the  Act 

As  an  initial  matter,  the  commenters 
misinterpret  the  time  Umits  imposed  by 
the  Act.  Two  time  directives  are  set 
forth  in  section  521(aKl)  of  the  Act, 
which  states  if  "the  state  regulatory 
authority  fails  within  ten  days  after 
notification"  to  take  appropriate  action 
or  show  good  cause,  then  the  Secretary 
shall  immediately  order  federal 
inspection.  The  "ten  days"  requirement 
establishes  the  response  time  for  state 
regulatory  authorities,  but  creates  no 
duty  upon  the  Secretary. 

llie  Secretary's  responsibiUty  is 
"inunediately"  to  order  a  federal 
inspection  when  he  determines  that  the 
state  did  not  take  appropriate  action  or 
show  good  cause  for  such  failure.  Until 
sych  a  determination  is  made,  no 
obligation  exists  to  conduct  a  federal 
inspection.  Given  the  statutory  goal  of 
protecting  the  environment,  the 
Secretary's  determination  must  be  made 
expeditiously.  The  statute  does  not 
specify,  however,  that  the  determination 
of  the  adequacy  of  the  state  response,  or 
that  the  follow-up  inspection,  must  occur 
on  the  eleventh  day  following 
notification  to  the  state. 

Sound  reasons  exist  for  the  Secretary 
to  establish  procedures  to  assist  him  in 
determining  the  adequacy  of  the  state 
response.  Under  the  Act.  state 
regulatory  authorities  bear  the  primary 
responsibility  for  enforcing  the  law. 
Therefore,  the  Secretary  should  not  take 
lightly  any  determination  that  a  state 
has  abused  its  discretion.  Where 
programmatic  concerns  surface,  it  is 
entirely  appropriate  to  allow  the  state  to 
express  its  views  and  involve  agency 
policymakers  in  the  decision.  The 
review  procedure  does  just  that  The 
time  provided  for  the  review  has  been 
kept  to  a  minimum,  however,  to  assure 
that  possible  violations  of  state 
programs  are  not  left  uncorrected  for 
any  longer  than  necessary. 

In  promulgating  this  rule,  OSMRE 
views  as  key  the  fact  that  abatement  of 
significant  imminent  harm  to  the 


environment  or  danger  to  the  public 
health  and  safety  is  unaffected  by  the 
review  procedure  and  will  continue 
under  30  CFR  842.11(b)(l)(ii)(C)  and 
843.11.  Because  of  that  protection,  as 
well  as  for  the  other  reasons  discussed 
above,  OSMRE  believes  the  limited 
delays  caused  by  the  review  process  are 
reasonable. 

Section  842.11(b)(l)(iii)(C)  is  identical 
to  that  proposed,  except  for  editorial 
revisions  and  one  change  made  in 
response  to  comments.  Those  comments 
were  from  a  group  of  commenters  who 
supported  the  proposed  provision,  but 
asked  that  the  permittee  be  sent  a  copy 
of  the  decision  by  the  deputy  director, 
much  as  a  copy  of  the  ten-day  notice  to 
the  state  must  be  sent  to  the  permittee. 

OSMRE  agrees  with  this  comment, 
and  has  included  in  the  Hnal  rule  a 
provision  that  the  permittee  will  be 
furnished  with  a  copy  of  the  deputy 
director's  decision.  Such  an  allowance  is 
in  keeping  with  30  CFIl  843.12(a)(2), 
which  provides  that  the  permittee  be 
given  copies  of  the  ten-day  notice  itself. 
Providing  a  copy  of  the  decision  reached 
in  the  informal  review  will  tend  to 
increase  communication  among  the 
parties. 

One  commenter  expressed  concern 
that  the  informal  review  process 
established  in  the  proposed  rule  did  not 
specify  the  basis  on  which  the  deputy 
director  will  affirm,  reverse,  or  modify 
the  written  determination  of  the 
authorized  representative.  That  basis, 
however,  is  provided  by  the  rule  now 
being  promulgated — namely,  whether 
the  state  action  was  arbitrary, 
capricious,  or  an  abuse  of  discretion 
under  the  state  program. 

C.  Part  843^Federal  Enforcement 

The  final  rule  amends  S  843.12(a)(2)  to 
make  OSMRE's  actions  under  that 
section  subject  to  the  informal  review 
process  established  in  S  842.11(b)(l)(iii). 
Thus  OSMRE  will  not  reinspect  or  issue 
an  NOV  under  that  section  during  the 
pendency  of  the  review  process. 

The  final  rule  adopts  tiie  language  as 
it  was  proposed  for  §  843.12(a)(2),  with 
one  conforming  change.  In  the  final 
clause  of  the  first  sentence  of 
§  843.12(a)(2),  OSMRE  has  deleted  the 
word  "enforcement."  This  was 
necessary  to  make  section  843  conform 
with  §  842.11.  Thus,  the  final  rule 
provides  that  the  authorized 
representative  shall  give  a  ten-day 
notice  to  the  state  and  to  the  permittee 
so  that  appropriate  action  can  be  taken 
by  the  state.  Appropriate  action  is 
defined  in  S  842.11(b)(l)(ii)(B)(3). 

Comments  on  proposed  §  843.12(a)(2) 
fell  into  two  general  categories.  In  the 
first  category,  a  number  of  commenters 


stated  that  the  Act  does  not  authorize 
federal  NOVs  in  primacy  states  at  all. 
They  argued  that  Congress  established 
exclusive  regulatory  jurisdiction  for 
states  that  obtain  approval  of  their 
regulatory  programs — not  concurrent 
jurisdiction  in  the  states  and  the  federal 
government.  Therefore,  they  claim,  any 
reference  to  allowing  federal  NOVs  in 
primacy  states  should  be  deleted. 

OSNOIE  clearly  stated  in  the  preamble 
to  the  proposed  rule  that  although  it  was 
proposing  to  amend  a  portion  of 
i  843.12(a)(2),  it  was  not  reopening  the 
issue  of  its  authority  to  issue  NOVs  in 
primacy  States.  Therefore,  the  request  is 
beyond  the  scope  of  this  rulemaking. 

in  the  second  category  of  comments 
on  the  section,  several  commenters 
recommended  that  both  the  final  rule 
and  preamble  reflect  that  compliance  is 
measured  against  the  state  program, 
rather  than  the  Act  because  they  say 
the  the  Act  imposes  no  duties  or 
obligations  upon  operators  directly.  The 
commenters  therefore  asked  that  the 
word  "Act"  be  deleted  in  the  two  places 
that  it  appears  in  proposed  30  CFR 
843.12(a)(2). 

OSMRE  agrees  that  an  operator's 
compliance  is  measured  against  the 
state  program  and  that  notices  of 
violation  should  be  based  upon 
violations  of  the  state  program.  That  is 
not  the  context  however,  in  which  the 
word  "Act"  is  used  in  S  843.12(a)(2). 

The  word  "Act"  appears  in 
S  843.12(a)(2)  as  one  basis  for  OSMRE 
giving  a  written  report  to  the  state  and 
the  permittee  following  a  federal 
oversight  inspection  in  a  primacy  state. 
In  part  the  section  implements  section 
517(e)  of  the  Act  which  specifies  that 
each  inspector,  upon  detection  of  each 
violation  of  any  requirement  of  any  state 
program  or  of  the  Act  must  inform  the 
operator  in  writing  and  report  the 
violation  in  writing  to  the  regulatory 
authority.  In  addition,  section  521(a)(1) 
of  the  Act  clearly  states  that  ten-day 
notices  are  to  be  issued  for  possible 
violations  of  any  requirement  of  the  Act. 
That  is  consistent  with  the  purpose  of 
ten-day  notices — to  be  a  communication 
device  between  OSMRE  and  the  states. 

If  a  state  program  does  not  contain  a 
requirement  of  the  Act  that  it  is 
supposed  to  contain,  the  violation  of  the 
requirement  of  the  Act  results  from  the 
state  program  deficiency  and  not  the 
conduct  of  an  operator  performing  in 
accordance  with  the  state  program.  In 
such  circumstances,  notification  to  a 
state  that  a  requirement  of  the  Act  is 
being  violated  will  allow  the  state 
program  to  be  amended  to  include  the 
requirement  of  the  Act. 

In  addition,  the  suggestion  to  delete 
the  word  "Act"  was  not  part  of  the 


proposed  rulemaking,  and  is  beyond  the 
scope  of  this  rulemaking.  For  all  of  these 
reasons,  the  word  "Act"  in  30  CFR 
843.12  (8)(2)  will  not  be  deleted. 
The  commenters  should  not  be 
concerned  that  federal  NOVs  will  be 
issued  in  primacy  states  under 
S  843.12(a)(2)  for  factual  situations 
which  do  not  constitute  violations  of  the 
state  program.  Under  that  section, 
federal  NOVs  are  required  only  after 
states  fail  to  take  appropriate  action  or 
to  show  good  cause.  If  a  state 
demonstrates  that  the  facts  which  are 
the  subject  of  the  ten  day  notice  do  not 
constitute  a  violation  of  the  state 
program,  good  cause  will  have  been 
shown. 

III.  Procedural  Matters 

Executive  Order  12291 

The  Department  of  the  Interior  (DOI) 
has  examined  the  final  rule,  according  to 
the  criteria  of  Executive  Order  12291 
(February  17, 1981),  and  has  determined 
that  it  is  not  a  major  rule  within  the 
standards  established  by  the  Executive 
Order.  Therefore,  no  regulatory  impact 
analysis  is  required. 

Federal  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  the  final  rule  requiring 
review  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined,  pursuant  to  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq.,  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  (EA)  on  the 
impacts  on  the  human  environment  of 
this  rulemaking.  The  EA  is  on  file  in  the 
OSMRE  administrative  Record  at  the 
address  listed  in  the  "Addresses" 
section  of  this  preamble. 

Author 

The  principal  author  of  this  rule  is 
Barbara  Geigle,  Office  of  Surface  Mining 
Reclamation  and  enforcement  1951 
Constitution  Avenue,  NW..  Washington. 
DC  20240;  Telephone:  202/343-4953  (FTS 
or  Commercial). 

List  of  Subjects 

30  CFR  Part  842 

Law  enforcement  Surface  mining, 
Underground  mining. 
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30  CFR  Part  843 

Administrative  practice  and 
procedure.  Law  enforcement.  Reporting 
and  recordkeeping  requirements. 
Surface  mining  Underground  mining. 

Accordingly,  30  CFR  Parts  842  and  843 
are  amended  as  set  forth  below. 

Dated:  June  13. 1988. 
|.  Steven  Griles. 

Assistant  Secretary  for  Land  and  Minerals 
Management. 

PART  842— FEDERAL  INSPECTIONS 
AND  MONITORING 

1.  The  authority  citation  of  Part  842  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  30  U.S.C.  1201  et 
seq.;  and  Pub.  L.  100-34. 

2.  In  §  842.11.  paragraph  (b](l)(ii)(B]  is 
revised  and  paragraph  (b](l)(iii]  is 
added  to  read  as  follows: 

§  842. 1 1    Federal  Inspections  and 
monitoring. 

***** 

(b)(1)  •  •  * 

(ii)  *  *  * 

[B](l)  The  authorized  representative 
has  notified  the  state  regulatory 
authority  of  the  possible  violation  and 
more  than  ten  days  have  passed  since 
notification  and  the  State  regulatory 
authority  has  failed  to  take  appropriate 
action  to  cause  the  violation  to  be 
corrected  or  to  show  good  cause  for 
such  failure  and  to  inform  the  authorized 
representative  of  its  response.  After 
receiving  a  response  from  the  State 
regulatory  authority,  before  inspection, 
the  authorized  representative  shall 
determine  in  writing  whether  the 
standards  for  appropriate  action  or  good 
cause  for  such  failure  have  been  met. 
Failure  by  the  State  regulatory  authority 
to  respond  within  the  ten  days  shall  not 
prevent  the  authorized  representative 
from  making  the  determination,  and  will 
constitute  a  waiver  of  the  state 
regulatory  authority's  right  to  request 
review  under  paragraph  (b)(i)(iii)  of  this 
section. 

[2]  For  purposes  of  this  subchapter,  an 
action  or  response  by  a  State  regulatory 
authority  that  is  not  arbitrary, 
capricious,  or  an  abuse  of  discretion 
under  the  state  program  shall  be 
considered  "appropriate  action"  to 
cause  a  violation  to  be  corrected  or 
"good  cause"  for  failure  to  do  so. 

(J)  Appropriate  action  includes 
enforcement  or  other  action  authorized 
under  the  State  program  to  cause  the 
violation  to  be  corrected. 


(4)  Good  cause  includes:  [i]  Under  the 
State  program,  the  possible  violation 
does  not  exist;  [ii)  the  State  regulatory 
authority  requires  a  reasonable  and 
specified  additional  time  to  determine 
whether  a  violation  of  the  State  program 
does  exist;  [Jii)  the  State  regulatory 
authority  lacks  jurisdiction  under  the 
State  program  over  the  possible 
violation  or  operation;  [iv]  the  State 
regulatory  authority  is  precluded  by  an 
administrative  or  judicial  order  from  an 
administrative  body  or  court  of 
competent  jurisdiction  from  acting  on 
the  possible  violation,  where  that  order 
is  based  on  the  violation  not  existing  or 
where  the  temporary  relief  standards  of 
section  525(c)  or  525(c)  of  the  Act  have 
been  met;  or  [v]  with  regard  to 
abandoned  sites  as  defined  in 
§  840.11(g)  of  this  chapter,  the  State 
regulatory  authority  is  diligently 
pursuing  or  has  exhausted  all 
appropriate  enforcement  provisions  of 
the  State  program. 
***** 

(iii)(A)  The  authorized  representative 
shall  immediately  notify  the  state 
regulatory  authority  in  writing  when  in 
response  to  a  ten-day  notice  the  state 
regulatory  authority  fails  to  take 
appropriate  action  to  cause  a  violation 
to  be  corrected  or  to  show  good  cause 
for  such  failure.  If  the  State  regulatory 
authority  disagrees  with  the  authorized 
representative's  written  determination, 
it  may  file  a  request,  in  writing,  for 
informal  review  of  that  written 
determination  by  the  Deputy  Director. 
Such  a  request  for  informal  review  may 
be  submitted  to  the  appropriate  OSMRE 
field  office  or  to  the  office  of  the  Deputy 
Director  in  Washington.  DC.  The  request 
must  be  received  by  OSMRE  within  5 
days  from  receipt  of  OSMRE's  written 
determination. 

(B)  Unless  a  cessation  order  is 
required  under  S  843.11.  or  unless  the 
state  regulatory  authority  has  failed  to 
respond  to  the  ten-day  notice,  no 
Federal  inspection  action  shall  be  taken 
or  notice  of  violation  issued  regarding 
the  ten-day  notice  until  the  time  to 
request  informal  review  as  provided  in 
S  842.11(b){l)(iii)(A)  has  expired  or.  if 
informal  review  has  been  requested, 
until  the  Deputy  Director  has  completed 
such  review. 

(C)  After  reviewing  the  written 
determination  of  the  authorized 
representative  and  the  request  for 
informal  review  submitted  by  the  State 
regulatory  authority,  the  Deputy  Director 
shall,  within  15  days,  render  a  decision 
on  the  request  for  informal  review.  He 


shall  affirm,  reverse,  or  modify  the 
written  determination  of  the  authorized 
representative.  Should  the  Deputy 
Director  decide  that  the  State  regulatory 
authority  did  not  take  appropriate  action 
or  show  good  cause,  he  shall 
immediately  order  a  Federal  inspection 
or  reinspection.  The  Deputy  Director 
shall  provide  to  the  State  regulatory 
authority  and  to  the  permittee  a  written 
explanation  of  his  decision,  and  if  the 
ten-day  notice  resulted  from  a  request 
for  a  Federal  inspection  under  S  842.12 
of  this  Part,  he  shall  send  written 
notification  of  his  decision  to  the  person 
who  made  the  request. 


PART  843— FEDERAL  ENFORCEMENT 

3.  The  authority  citation  for  Part  843  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87,  30  U.S.C.  1201  et 
seq.;  and  Ihib.  L  100-34. 

4.  Section  843.12(a)(2)  is  revised  to 
read  as  follows: 

§843.12    Notices  Of  violation. 

(a)  *  *  * 

(2)  When,  on  the  basis  of  any  Federal 
inspection  other  than  one  described  in 
paragraph  (a)(1)  of  this  section,  an 
authorized  representative  of  the 
Secretary  determines  that  there  exists  a 
violation  of  the  Act,  the  State  program, 
or  any  condition  of  a  permit  or 
exploration  approval  required  by  the 
Act  which  does  not  create  an  imminent 
danger  or  harm  for  which  a  cessation 
order  must  be  issued  under  §  843.11.  the 
authorized  representative  shall  give  a 
written  report  of  the  violation  to  the 
State  and  to  the  permittee  so  that 
appropriate  action  can  be  taken  by  the 
State.  Where  the  State  fails  within  ten 
days  after  notification  to  take 
appropriate  action  to  cause  the  violation 
to  be  corrected,  or  to  show  good  cause 
for  such  failure,  subject  to  the 
procedures  of  S  642.11(b)(l)(iii)  of  this 
chapter,  the  authorized  representative 
shall  reinspect  and.  if  the  violation 
continues  to  exist,  shall  issue  a  notice  of 
violation  or  cessation  order,  as 
appropriate.  No  additional  notification 
to  the  State  by  the  Office  is  required 
before  the  issuance  of  a  notice  of 
violation  if  previous  notification  was 
given  under  §  842.11(b)(l)(ii)(B)  of  this 
chapter. 
*        *        *        *        * 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  300  ' 

Disaster  Preparedness  Assistance; 
Grants 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

summary:  This  part  prescribes 
requirements  for  the  implementation  of 
section  201  of  the  Disaster  Relief  Act 
Amendments  of  1974,  (the  Act).  Section 
201  establishes  a  mechanism  for 
providing  Federal  technical  assistance 
to  States,  local  governments  and  the 
private  sector,  and  authorizes  grants  to 
develop  and  improve  capabilities  of 
State  governments  to  deliver  disaster 
assistance  and  to  prepare  for  and 
mitigate  hazards  to  which  the  grant 
recipient  is  exposed.  The  changes 
proposed  to  the  existing  rule  clarify  the 
statuatory  intent  for  the  Disaster 
Preparedness  Improvement  Grant 
(DPIG)  Program. 

DATE:  Comments  due  September  12, 
1988. 

ADDRESSES:  Submit  comments  to  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Federal  Emergency  Management 
Agency.  Washington.  DC  20472. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  S.  Jones.  Office  of  Disaster 
Assistance  Programs,  FEMA.  Room  714, 
500  C  Street  SW..  Washington,  DC 
20472,  Telephone:  (202)  646-3668. 
SUPPLEMENTARY  INFORMATION:  Section 
201  of  the  Disaster  Relief  Act  of  1974 
("the  Act")  authorizes  matching  grants 
of  up  to  $25,000  to  States  for  "improving, 
maintaining,  and  updating  State  disaster 
assistance  plans."  "Disaster  assistance" 
within  the  context  of  the  Act  includes 
"programs  for  both  public  and  private 
losses  sustained  in  disasters." 
Additionally,  an  essential  component  of 
"disaster  assistance"  and  "disaster 
preparedness"  as  cited  at  section  101  of 
the  Act.  "Findings.  Declarations,  and 
Definitions"  and  section  201  of  the  Act 
"Disaster  Preparedness  Assistance."  is 
hazard  mitigation — the  systematic 
approach  to  reduce  vulnerability  to 
losses  and  thereby  serve  the 
fundamental  purpose  of  the  legislation 
"to  alleviate  the  suffering  and  damage 
which  results  from  disasters."  The 
delivery  of  disaster  assistance  programs 
including  mitigation  planning  requires 
the  improvement  and  maintenance  of 
State  plans  and  procedures  to  (1) 
identify  the  tasks  needed  to  deliver 
disaster  assistance  and  to  avoid  or 
mitigate  hazards;  (2)  make  clear 


assignments  to  specific  offices  to 
execute  those  tasks;  (3)  reflect  the  State 
authorities  for  executing  disaster 
assignments;  and,  (4)  provide  for 
adequate  training  of  personnel  in  their 
disaster  assignments. 

The  disaster  preparedness 
improvement  grants  are  intended  to 
support,  improve,  and  maintain  such 
efforts.  The  delivery  of  disaster 
assistance  to  individuals  and 
communities  and  efforts  to  reduce 
vulnerability  to  losses  may  be 
considered  as  the  major  components  of 
a  State  disaster  assistance  program.  The 
limited  resources  in  a  given  year  to 
improve  or  maintain  such  State 
programs  requires  judicious  application 
of  the  grants  to  meeting  the  State's 
highest  disaster  assistance  priorities.  It 
is  important  for  States  to  take  advantage 
of  technical  assistance  resources 
available  from  the  appropriate  FEMA 
Regional  Director  to  identify  areas  of 
highest  concern  or  needed  revision  and 
include  those  priorities  in  their 
statements  of  work  as  part  of  the 
application  process  for  the  disaster 
preparedness  improvement  grant. 

The  changes  proposed  to  the  existing 
rule  clarify  the  statutory  intent  for  the 
Disaster  Preparedness  Improvement 
Grant  (DPIG)  Program.  In  summary,  the 
proposed  changes  are: 

1.  Add  a  definition  of  "State"  to 
clarify  the  intended  recipients  of  the 
annual  grants  (commonly  referred  to  as 
Disaster  Preparedness  Improvement 
Grants  or  DPIG's); 

2.  Underscore  the  flexible  use  of  the 
DPIG's  within  the  light  of  State  disaster 
assistance  needs  and  capabilities; 

3.  Removes  Part  300.1  General,  and 
Part  300.3  Federal  Disaster 
Preparedness  Program  from  the  rule 
because  they  are  not  essential  and 
renumber  the  rule  accordingly;  and, 

4.  Add  a  definition  of  "mitigation"  to 
further  clarify  the  intended  usage  of  the 
grants. 

The  benefits  to  be  derived  from  the 
proposed  rule  will  be  clarification  of  the 
appropriate  uses  of  the  DPIG's  and  the 
separation  of  program  administration 
requirements  which  are  in  44  CFR  Part 
13  from  the  program  management 
requirements  contained  herein. 

The  proposed  changes  apply  only  to 
§§  300.1  through  300.5.  Section  300.6 
"Earthquake  and  Hurricane  Plans  and 
F*reparedness"  is  not  proposed  for 
change  by  the  present  initiative. 
However,  it  is  redesignated  as  §  300.4. 
Any  changes  to  this  section  will  be 
proposed  under  separate  rulemaking 
initiatives. 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  this 


proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 44 
United  States  Code  3501  et.seq.  and  has 
assigned  OMB  Control  Number  3067- 
0123.  Submit  comments  on  these 
requirements  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  726  Jackson  Place  NW.. 
Washington.  DC.  20503  marked 
"Attention  Desk  Officer  of  FEMA".  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements. 

Environmental  Considerations 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  and  the  implementing  regulations 
of  the  Council  of  Environmental  Quality 
(40  CFR  Parts  1500-1508).  FEMA  has 
prepared  an  environmental  assessment 
for  the  issuance  of  proposed  regulations 
implementing  section  406  of  the  Act. 
This  proposed  rule  is  essentially 
procedural  and  is  intended  to  clarify 
and  add  detail  to  existing  procedures. 
FEMA  has  determined,  therefore,  that 
there  will  be  no  significant  impact  on 
the  environment  caused  by  issuance  of 
this  rule.  As  a  result,  an  environmental 
impact  statement  will  not  be  prepared. 
Copies  of  this  assessement  are  available 
for  inspection  at:  Federal  Emergency 
Management  Agency,  Room  835.  500  C 
Street  SW.,  Washington,  DC  20472. 
Telephone  (202)  646-4106. 

Executive  Order  12291,  "Federal 
Regulations" 

This  rule  is  not  a  major  rule  within  the 
context  of  Executive  Order  12291.  It  will 
not  have  an  annual  impact  on  the 
economy  of  $100  million  or  more. 

The  rule  will  not  have  a  significant 
economic  impact  on  small  entities, 
within  the  meaning  of  5  U.S.C.  605  (the 
Regulatory  Flexibility  Act).  Therefore, 
no  regulatory  analysis  will  be  prepared. 

Federalism 

Consistent  with  Executive  Order 
12612.  the  proposed  rule  is  intended  to 
assist  States  and  local  units  of 
government  in  reducing  vulnerability 
from  recurring  or  potentially  severe 
natural  hazards  by  supporting  disaster 
preparedness  and  hazard  mitigation 
planning  activities. 

This  program  encourages  States  to 
develop  their  own  program  initiatives 
within  the  Hmits  of  authorized  activity 
as  allowed  by  the  Act.  The  proposed 
rule  imposes  no  additional  costs  or 
burdens  on  the  States,  but  rather,  has  a 
long-term  Federal  and  State  cost-saving 
potential. 


List  of  Subjects  in  44  CFR  Part  300 

Disaster  assistance. 

Accordingly,  it  is  proposed  to  amend 
44  CFR  Part  300  Chapter  I.  Subchapter  E 
us  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read: 

Authority:  42  U.S.C.  5121  et  seq.; 
Reorganization  Plan  No.  3  of  1978;  B.0. 1214«. 

§§  300.1  and  300.3    (Removed] 

2.  Sections  300.1  and  300.3  are 
removed. 

3.  Sections  300.2.  300.4.  and  300.5  are 
redesignated  as  S§  300.1.  300.2.  and 
300.3  respectively  and  revised  to  read  as 
follows: 

§  300.1    Definition*. 

As  used  in  this  part: 

(a)  'The  Act"  means  the  Disaster 
Relief  Act  of  1974,  as  amended  42  U.S.C. 
5121  et  seq. 

(b)  "Disaster  assistance  plans"  means 
those  plans  which  identify  tasks  needed 
to  deliver  disaster  assistance  and  to 
avoid  or  mitigate  natural  hazards;  make 
assignments  to  execute  those  tasks; 
reflect  State  authorities  for  executing 
disaster  assignments;  and  provide  for 
adequate  training  of  personnel  in  their 
disaster  or  mitigation  assignments. 

(c)  "Mitigation"  means  the  process  of 
systematically  evaluating  the  nature  and 
extent  of  vulnerability  to  the  effects  of 
natural  hazards  present  in  society  and 
planning  and  carrying  out  actions  to 
minimize  future  vulnerability  to  hazards 
to  the  greatest  extent  practicable. 

(d)  "State"  means  any  State  of  the 
United  States,  the  District  of  Columbia. 
Puerto  Rico,  the  Virgin  Islands,  Guam. 
American  Samoa.  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Federated  States  of  Micronesia,  or  the 
Republic  of  the  Marshall  Islands. 

§  300.2    Tedinical  assistance. 

Requests  for  technical  assistance 
under  section  201(b)  of  the  Act  shall  be 
made  by  the  Governor  or  his/her 
designatd  representative  to  the  Regional 
Director. 


(a)  The  request  for  technical 
assistance  shall  indicate  as  specifically 
as  possible  the  objectives,  nature,  and 
duration  of  the  requested  assistance;  the 
recipient  agency  or  organization  within 
the  State;  the  State  official  responsible 
for  utilizing  such  assistance;  the  manner 
in  which  such  assistance  is  to  be 
utilized;  and  any  other  information 
needed  for  a  full  understanding  of  the 
need  for  such  requested  assistance. 

(b)  The  request  for  assistance  requires 
participation  by  the  State  in  the 
technical  assistance  process.  As  part  of 
its  request  for  such  assistance,  the  State 
shall  agree  to  facilitate  coordination 
among  FEMA.  local  governments.  State 
agencies  and  the  businesses  and 
industries  in  need  of  assistance  in  the 
areas  of  disaster  preparedness  and 
mitigation. 

§  300.3    Financial  assistance. 

(a)  The  Regional  Director  may  provide 
to  States  upon  written  request  by  the 
State  Governor  or  an  authorized 
representative,  an  annual  improvement 
grant  up  to  $25,000.  but  not  to  exceed  50 
percent  of  eligible  costs,  except  where 
separate  legislation  requires  or  permits 
a  waiver  of  the  State's  matching  share, 
e.g..  with  respect  to  "insular  areas",  as 
that  term  is  defined  at  48  U.S.C. 
1469a(d).  The  non-Federal  share  in  all 
cases  may  exceed  the  Federal  share. 

(b)  The  improvement  grant  shall  be 
product-oriented:  that  is,  it  must  produce 
something  measurable  in  a  way  that 
determines  specific  results,  to 
substantiate  compliance  with  the  grant 
workplan  objectives  and  to  evidence 
contribution  to  the  State's  disaster 
capability.  The  following  list,  which  is 
neither  exhaustive  nor  ranked  in  priority 
order,  offers  examples  of  eligible 
products  under  the  Disaster 
Preparedness  Improvement  Grant 
Program: 

(1)  Hazard  mitigation  activities, 
including  development  of  predisaster 
hazard  mitigation  plans,  policies, 
programs  and  strategies  for  State-level 
multi-hazard  mitigation; 

(2)  Updates  to  State  disaster 
assistance  plans,  including  plans  for  the 
Individual  and  Family  Grant  (IFG) 


Program,  Disaster  Application  Center 
operations,  damage  assessment  etc.: 

(3)  Handbooks  to  implement  State 
disaster  assistance  program  activities; 

(4)  Exercise  materials  (EXPLAN, 
scenario,  injects,  etc.)  to  test  and 
exercise  procedures  for  State  efforts  in 
disaster  response,  including  provision  of 
individual  and  public  assistance; 

(5)  Standard  operating  procedures  for 
individual  State  agencies  to  execute 
disaster  responsibilities  for  IFG.  crisis 
counseling,  mass  care  or  other 
functional  responsibilities; 

(6)  Training  for  State  employees  in 
their  responsibilities  under  the  State's 
disaster  assistance  plan; 

(7)  Report  or  formal  analysis  of  State 
enabling  legislation  and  other 
authorities  to  ensure  efficient  processing 
by  the  State  of  applications  by 
governmental  entities  and  individuals 
for  Federal  disaster  relief. 

(8)  An  inventory  or  updated  inventory 
of  State/local  critical  facilities 
(including  State/local  emergency 
operations  centers)  and  their  proximity 
to  identified  hazard  areas; 

(9)  A  tracking  system  of  critical 
actions  (identified  in  postdisaster 
critiques]  to  be  executed  by  State  or 
local  governments  to  improve  disaster 
assistance  capabilities  or  reduce 
vulnerability  to  hazards; 

(10)  Plans  or  procedures  for  deahng 
with  disasters  not  receiving 
supplementary  Federal  assistance: 

(11)  Damage  assessment  plans  or 
procedures; 

(12)  Procedures  for  search  and  rescue 
operations:  and 

(13)  Disaster  accounting  procedures, 
(c)  The  State  shall  provide  quarterly 

financial  and  performance  reports  to  the 
Regional  Director.  Reporting  shall  be  by 
program  quarter  unless  otherwise 
agreed  to  by  the  Regional  Director. 

§  300.6    [  Redisignated  as  §  300.4] 
4.  Section  300.6  is  redesignated  as 

§  300.4. 
Date:  )uly  7, 1988. 

Grant  C.  Peterson. 

Associate  Director.  State  and  Local  Programs 

and  Support. 
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Title  3— 

The  President 


Executive  Order  12645  of  July  12,  1988 

Amending  Executive  Order  12364,  Relating  to  the  Presidential 
Management  Intern  Program 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  including  sections  3301  and  3302  of  title 
5,  United  States  Code,  and  in  order  to  improve  the  Presidential  Management 
Intern  Program  by  providing  for  the  recruitment  and  selection  of  an  increasing 
number  of  outstanding  employees  for  careers  in  public  sector  management,  it 
is  hereby  ordered  that  Section  3(c)(1)  of  Executive  Order  No.  12364  of  May  24, 
1982,  is  amended  by  deleting  "two  hundred"  and  inserting  in  lieu  thereof  "four 
hundred". 
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THE  WHITE  HOUSE, 
July  12,  1988. 
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may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  individual  pamphlet  form 
(refened  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office.  Washington, 
DC  20402  (phone  202-275- 
3030). 

H.R.  4731  /  Pub.  L.  100-364 
WIN  Demonstration  Program 
Extension  Act  of  1988.  (July 
11.  1988;  102  Stat.  822;  1 
page)    Price:  $1.00 


LIST  OF  PUBLIC  LAWS 


Last  Ust  |uly  12.  1988 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t}ecome  Federal  laws.  It 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1986 
SUPPLEMENT:  Revised  January  1 ,  1988 

TJie  GUIDE  and  the  SUPPLEMENT  should  be 
used  together.  This  useful  reference  tool,  compiled 
from  agency  regulations,  is  designed  to  assist  anyone 
with  Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the  user 
(1)  what  records  must  be  kept,  (2)  who  must  keep 
them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy  reference  to 
the  source  document. 

Compiled  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration. 

Order  /rom  Superintendent  o/  Documents, 
U.S.  Government  Printing  Office, 
Washington,  D.C.  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 


Order  Processing  Code:   *6243 

DYES 


Charge  your  order. 
If*  •asyl 


!k.    ^   J 


KiiiM 


A   please  send  me  the  following  indicated  publications: 

copies  of  the  1986  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  022-003-01123-4  at  $10.00  each. 

copies  of  the  1988  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-00011-8  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  an  additional  25%).  All  prices 

include  regular  domestic  postage  and  handling  and  are  good  through  8/88.  After  this  date,  please  call 
Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Type  or  Print 

3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Doamients 

[U  GPO  Deposit  Account     I    I    I    I    I    I    I    HFI 


(Company  or  personal  name) 
(Additional  address/attention  line) 


(Street  address) 


I I  VISA  or  MasterCard  Account 


n 


(City,  State,  ZIP  Code) 

L L 

}ho 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code)  

(Signature) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  OfHce,  Washington,  D.C.  20402-9325 


2/n 
206-421 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Regisler  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months  in  paper  form,  or 
$188.00  per  year,  or  $94.00  for  six  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402,  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 


How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 

SUBSCRIPTIONS  AND  COPIES 

PUBUC 
Subscriptions: 


Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  subscriptions 

202-783-3238 
275-3328 
275-3054 

Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

783-3238 
275-3328 
275-3050 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  subscriptions 

523-524U 
275-3328 
523-5240 

For  other  telephone  numlien.  tee  the  Reader  Aids  lectioo 
a(  the  end  of  this  issue. 


Agricultural  Marketing  Service 

RULES 

Lemons  grown  in  California  and  Arizona,  26752 
Milk  marketing  orders: 

Chicago  Regional,  26758 
Peanuts,  domestically  produced,  26754 
Potatoes  grown  in  Idaho  and  Oregon.  26752 
PROPOSED  RULES 

Dates  (domestic)  produced  or  packed  in  California,  26784 
Pears,  plums,  and  peaches  grown  in  California.  26782 
Plant  Variety  Protection  Act;  certification  fee  increase, 
26781 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Commodity  Credit 
Corporation;  Federal  Grain  Inspection  Service;  Forest 
Service;  Soil  Conservation  Service 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Canada  and  United  States-International  Joint  Commission 

See  International  Joint  Commission-United  States  and 
Canada 

Civil  Rights  Commission 

NOTICES 

Native  American  civil  rights  issues;  hearing,  26842 
Meetings;  State  advisory  committees:  ♦ 

Colorado,  26843 

New  Hampshire,  26843 

West  Virginia.  26843 

Coast  Guard 

RUL£S 

Ports  and  waterways  safety: 

Patuxent  River.  Upper  Chesapeake  Bay,  MD;  safety  zone, 
26771 
Regattas  and  marine  parades 

Detroit  Jazz  Festival  Fireworks  Display,  26770 

Commerce  Department 

See  National  Bureau  of  Standanls;  National  Oceanic  and 
Atmospheric  Administration;  National  Technical 
Information  Service 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list.  1988: 
Additions  and  deletions.  26846,  26847 
(2  documents) 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Pakistan.  26846 
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Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Cotton  bale  packaging  materials  1988  specifications, 
26761 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  26930 

Defense  Department 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review.  26847 
(2  documents) 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Cedars  of  Lebanon  Apothecary,  26896 
Curtwright.  Lewis  K.,  D.O..  26897 
Smithkline  &  French  Laboratories,  26898 
Smithkline  Chemicals,  26899 
Worley,  Wyeth  Hardy,  D.D.S..  26899 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Encor  Energy  (America)  Inc..  26848 

Education  Department 

RULES 

Elementary  and  secondary  education: 
Area  affected  by  Federal  activities,  etc. — 
Assistance  for  local  educational  agencies  impact  aid 
programs.  26772 
Special  education  and  rehabilitation  services: 
Older  blind  individuals;  independent  living  services. 
26976 

Employment  and  Training  Administration  . 

NOTICES 

Research,  evaluation,  pilot,  and  demonstration  projects 
program;  1988  FY,  26900 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 
26904 

Energy  Departntent 

See  Economic  Regulatory  Administration;  Federal  Energy 
Regulatory  Commission;  Western  Area  Power 
Administration 

Environmental  Protection  Agency 

PROPOSED  RULES 

Water  quality  standards: 
Washington.  26968 
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NOTICES 

Environmental  statements:  availability,  etc.: 
Agency  statements — 

Comment  availability.  26857 
Weekly  receipts.  26858 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
A.Y.  McDonald  Site.  lA.  26858 
Babb  Drum  Site.  SC.  26859 
Water  pollution  control: 
Disposal  site  determinations — 
Hurricane  Creek.  Bacon  County.  GA.  26859 

Equal  Employment  Opportunity  Commission 

PROPOSED  RULES 

Age  discrimination  in  employment: 
Early  retirement  plans.  26788 
Employee  benefit  plans.  26789 

Executive  Office  of  the  President 

See  Presidential  Documents 

Family  Support  Administration 

NOTICES 

Grants;  availability,  etc.: 
Low  income  home  energy  assistance  programs — 
Technical  assistance  and  training  discretionary 
authority.  26866 

Federal  Aviation  Administration 

RUUS 

Airworthiness  directives: 

Boeing,  et  al.,  26762 

British  Aerospace.  26763 

McDonnell  Douglas.  26765 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing.  26785 

McDonnell  Douglas.  26787 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  and  television  broadcasting: 
Application  for  construction  permit  for  commercial 
broadcast  stations.  26798 
NOTICES 

Common  carrier  services: 
Public  mobile  services — 
Cellular  markets  applications  filing  information 
(Pittsburgh.  PA).  26863 
Radio  broadcasting: 
FM  vacant  channel  applications;  universal  window  filing 
period.  26864 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  26865 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Portland  General  Electric  Co.  et  ul..  26849 

Toledo  Edison  Co.  et  al..  26850 
Natural  gas  certificate  filings: 

Pelican  Interstate  Gas  System  et  al..  26853 

United  Gas  Pipeline  Co.  et  al..  26855 
Natural  gas  transportation  network,  auction:  laboratory 

experiments  colloquium.  26850 
Applications,  hearings,  determinations,  etc.: 

Transcontinental  Gas  Pipe  Line  Corp..  26857 


Federal  Grain  Inspection  Service 

RULES 

Grain  standards: 
Lentils.  26751 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  26865 
Meetings:  Sunshine  Act.  26930 

Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act,  26930 
(2  documents) 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  Species  Convention: 
American  alligators  harvested  in  1988;  export.  26799 
American  ginseng  harvested  in  1988-1990;  export.  26802 

NOTICES 

Comprehensive  conservation  plan/environmental 
statements:  availability,  etc.: 
Alaska  Peninsula  National  Wildlife  Refuge.  AK.  26888 

Food  and  Drug  Administration 

RULES 

Color  additives: 
D&C  Red  No.  19  and  D&C  Orange  No.  17,  26768 
D&C  Red  Nos.  8  and  9.  26766 
NOTICES 

Color  additive  petitions: 
Cosmetic.  Toiletry  &  Fragrance  Association,  Inc..  26881. 
26884.  26886 
(3  documents] 

Forest  Service 

NOTICES 

Land  and  resource  management  planning;  forest  planning 
revisions  and  amendments  clarification.  26807 

General  Services  Administration 

RULES 

Federal  property  management: 
Motor  equipment  management — 
Passenger  carriers  between  residence  and  place  of 
employment;  official  use.  26773 
Transportation  documentation  and  audit — 
Prepayment  transportation  audit  procedures;  correction, 
26779 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review.  26847 
(2  documents) 

Geological  Survey  - 

NOTICES 

Grants;  availability,  etc.: 
Water  resources  research  program,  26889 

Health  and  Human  Services  Department 

See  also  Family  Support  Administration;  Food  and  Drug 

Administration 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

26865 


Interior  Department 

See  Fish  and  Wildlife  Service;  Geological  Survey;  Land 
Management  Bureau;  Minerals  Management  Service; 
Reclamation  Bureau 

International  Joint  Commission-United  States  and  Canada 

NOTICES 

Cabin  Creek.  BC,  Canada;  mine  development,  water  quality, 
and  quantity  implications,  26894 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Agricultural  cooperative  transportation  filing  notices. 

26894 
Finance  applications,  26895 

Justice  Department 

See  also  Drug  Enforcement  Administration 
NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership.  26895 

Lat>or  Department 

See  Employment  and  Training  Administration;  Employment 
Standards  Administration;  Mine  Safety  and  Health 
Administration;  Occupational  Safety  and  Health 
Administration;  Pension  and  Welfare  Benefits 
Administration 

Land  Management  Bureau 

PROPOSED  RULES 
Coal  managment: 
Coal  product  valuation  and  related  topics.  26942 

NOTICES 

Alaska  Native  claims  selection: 

Chevak  Co..  26890 
Environmental  statements;  availability,  etc/management 
framework  plans,  etc.: 
Green  River  Resource  Area.  OR.  26891 
Environmental  statements:  availability,  etc.: 
Vegetation  treatment  program;  thirteen  contiguous 
western  States.  26890 
Motor  vehicles;  off-road  vehicle  designations: 
Alaska.  26891.  26892 
(2  documents) 
Realty  actions;  sales,  leases,  etc.: 
Nevada,  26892 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Blue  Diamond  Coal  Co..  26905 
Helvetia  Coal  Co..  26905 
Mullis  Coal  Co..  26906 
Quarto  Mining  Co..  26906 
Summit  Coal  Co..  26907 

Minerals  Management  Service 

PROPOSED  RULES 

Royalty  management: 
Coal  product  valuation  and  related  topics.  26942 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  26932 


NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  OMB 
review,  26847 
(2  documents) 

National  Bureau  of  Standards 

NOTICES 

National  Fire  Codes: 
Fire  safety  standards,  26844 
Technical  Committee  reports,  26843 

National  Oceanic  and  Atmospheric  Administration  ^ 

RULES 

Fishery  conservation  and  management: 
High  seas  salmon  fishery  off  Alaska.  26779 

NOTICES 

Permits: 
Marine  mammals.  26845 

National  Technical  Information  Service 
NOTICES 

Patent  licenses,  exclusive: 
Liposome  Co.  Inc..  26846 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Babcock  &  Wilcox,  26914 
Meetings: 

Nuclear  Waste  Advisory  Committee,  26915 
Applications,  hearings,  determinations,  etc.: 

Carolina  Power  &  Light  Co.,  26915 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards,  etc.: 

Hazard-free  workplaces;  safety  and  health  guidance, 
26790 
State  plans;  development,  enforcement,  etc.: 

Wyoming.  26797 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans:  class  exemptions: 

Residential  mortgage  financing  arrangements;  prohibited 
transaction  exemption  amendments:  correction,  26907 
Employee  benefit  plans;  prohibited  transaction  exemptions: 

AmeriTrust  Co.  et  al..  26908 

Consolidated  Electrical  Distributors.  Inc..  et  al..  26911 

Personnel  Management  Office 

PROPOSED  RULES 

Health  benefits.  Federal  employees: 
Credit  for  CHAMPUS  coverage  for  purpose  of  continuing 
an  FEHB  enrollment  during  retirement,  26781 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 

Captive  Nations  Week  (Proc.  5840),  26984 
EXECUTIVE  ORDERS 
Committees;  establishment,  renewal,  termination,  etc.: 

Railroad  labor  disputed  emergency  board  (EO  12646). 
26986 

Public  Health  Service 

See  Food  and  Drug  Administration 
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Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Boulder  Canyon  Project.  AZ/NV.  26893 

Researcli  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.  26928,  26928 
(2  documents) 

Securities  and  Exctiange  Commission 

NOTICCS 

Self-regulatory  organizations;  proposed  rule  changes: 

New  York  Stock  Exchange,  Inc.,  26916 

Pacific  Clearing  Corp.,  26917 
Applications,  hearings,  determinations,  etc.: 

Public  Facility  Loan  Trust,  26918 

Selective  Service  System 

NOTICES 

Conflict  of  interests,  26925 
Small  Business  Administration 

NOTICES 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

7  CFR  Part  68 

United  States  Standards  for  Lentils 

agency:  Federal  Grain  Inspection 
Service,  USDA.» 
action:  Pinal  rule. 

summary:  The  Federal  Grain  Inspection 
Service  (FGIS  or  Service)  is  revising  the 
United  States  Standards  for  Lentils  to 
include  a  U.S.  No.  3  Lentil  grade 
designation.  The  new  grade  level  is 
being  established  to  bring  the  U.S.  lentil 
standards  in  line  with  standards  used  by 
major  lentil  exporters  in  the  world 
market. 
EFFECTIVE  DATE:  August  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Jr.,  Resources 
Management  Division,  USDA,  FGIS, 
Room  0628  South  Building,  P.O.  Box 
96454,  Washington,  DC  20090-6454, 
Telephone  (202)  475-342a 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  Hnal  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 


■  The  aulhorily  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in  the 
Agricultural  Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621-1627).  concerning  inspections  and 
standardization  activities  related  to  grain  and 
similar  commodities  and  products  thereof  has  been 
delegated  to  the  Administrator.  Federal  Grain 
Inspection  Service  (7  U.S.C.  75a;  7  CFR  68.5). 


Regulatory  Flexibility  Act  Certification 

W.  Kirk  Miller.  Administrator,  FGIS. 
has  determined  that  this  final  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  those  persons  who  apply  the 
standards  and  most  users  of  the 
inspection  service  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  Further,  the 
standards  are  applied  equally  to  all 
entities. 

Final  Action 

On  )une  6, 1988,  FGIS  proposed  to 
revise  Subpart  H-United  States 
Standards  for  Lentils,  of  the  Part  68 
regulations  to  include  a  U.S.  No.  3  Lentil 
grade  designation.  The  American  Dry 
Pea  and  Lentil  Association  (ADPLA), 
which  represents  the  majority  of  those 
persons  using  the  United  States  lentil 
standards,  had  proposed  that  an 
additional  grade  be  added  to  the  current 
lentil  standards.  Currently,  U.S. 
competitors  in  the  lentil  market  are 
effectively  selling  on  the  world  market  a 
quality  lentil  sli^tly  below  the  current 
U.S.  No.  2  grade.  The  Canadians,  for 
example,  label  this  quality  as  a  Number 
3  Canada  Lentil.  Under  the  U.S. 
standards,  the  same  quality  is  labeled 
U.S.  Sample  grade.  In  order  to 
effectively  compete  in  the  world  market, 
ADPLA  had  requested  that  FGIS 
establish  a  U.S.  No.  3  Lentil  grade. 
ADPLA  had  recommended  that  the 
maximum  amount  of  defective  lentils 
total,  heat-damaged  lentils,  and  skinned 
lentils  be  set  at  5.0  percent,  1.0  percent 
and  10.0  percent,  respectively.  Skinned 
lentils  result  from  handling  and  heat- 
damaged  lentils  may  occur  through 
drying  at  too  high  of  a  temperature  or 
during  storage.  All  other  limits  would 
remain  the  same  as  the  limits  for  U.S. 
No.  2  lentils. 

The  ADPLA  requested  that  the  change 
be  effective  by  August  1, 1988,  so  that 
the  grade  designation  can  be  used  to 
market  the  1988  lentil  crop.  Accordingly, 
a  15  day  conmient  period  was  deemed 
adequate  in  order  to  have  new 
standards,  if  adopted,  in  effect  at  the 
beginning  of  the  crop  year  to  facilitate 
the  marketing  of  lentils.  Interested 


parties  were  invited  to  participate  in  the 
rulemaking  process  by  submitting 
written  comments  on  the  proposed  rule. 
During  the  comment  period,  a  total  of 
four  comments  were  received.  The  four 
commenters  included  the  United  States 
of  America  Dry  Pea  and  Lentil  Council, 
the  American  Dry  Pea  and  Lentil 
Association,  the  Washington 
Association  of  Dry  Pea  and  Lentil 
Producers,  and  the  Washington  State 
Department  of  Agriculture.  The 
commenters  who  represent  the  majority 
of  those  persons  using  the  United  States 
lentil  standards  all  supported  the 
proposed  new  grade  designation. 

In  addition  to  the  above,  a  minor 
change  is  being  made  to  an  agency 
reference  in  §  68.605. 

It  has  been  determined  that  in  order  to 
facilitate  the  marketing  of  lentils  and  in 
order  that  the  grade  designation  can  be 
used  to  maricet  lentils  at  the  beginning  of 
the  1988  crop  year,  good  cause  is  found 
pursuant  to  the  administrative 
procedures  provisions  in  5  U.S.C.  553  to 
make  this  final  rule  effective  on  August 
1, 1988,  less  than  30  days  after 
publication  in  the  Federal  Register. 

List  of  Subjecto  in  7  CFR  Part  68 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Lentils. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  68  is  amended  as  follows: 

PART  68— REGULATIONS  AND 
STANDARDS  FOR  INSPECTION  AND 
CERTIFICATION  OF  CERTAIN 
AGRICULTURAL  COMMODITIES  AND 
THEIR  PRODUCTS 

Subpart  H— United  States  Standards 
for  Lentils 

1.  The  authority  citation  for  Part  68  is 
revised  to  read  as  follows: 

Authority:  Sees.  202-208,  60  Stat.  1087,  as 
amended  (7  U.S.C.  1621  et  seq.). 

§68.605    [Amended] 

2.  Section  68.605  is  amended  by 
changing  the  word  "Division"  to  read 
"Service." 

3.  Section  68.607  is  revised  to  read  as 
follows: 


UMI 
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§  U.607    QradM  and  grad*  raquirwiMnt*  for  dockag«-frt«  lentils.  (Sm  also  §  68.609.) 


Grade 


Maximum  limits  o4— 


Oetactive  lenWs 


Total 
(percent) 


Weevil- 
damaged 

lentM 
(percent) 


Heat- 
damaoad 

lentto 
(percent) 


Foreign  material 


Total 
(percent) 


Stones 
(percent) 


Stunr>ed 

lentils 

(percent) 


Minimum 
require- 
ments—color 


US  No  1 4  2  0  0.3  0.2  0.2  0.1  4.0     Good. 

US  No  2  3  5  08  0  5  ttS  0.2  7.0     Fair 

U.SNo.  3..'I I ]  5.0  0.8  1.0  0.5  0.2  10.0     Fair 

U.S.  Sample  grade:  U.S.  Sample  grade  shall  be  lentils  wftiich— 

(a)  Do  not  meet  the  requirements  lor  ttie  grades  US.  1.  2 or  3;  or 

(b)  Contain  more  ttian  140  percent  moisture,  live  weevils  or  other  Hve  insects,  metal  Iragmenta.  broken  glass,  or  a  commerciaHy  objectionable  odor  or 

(c)  Are  materially  weathered,  heating  or  distinctly  low  quality. 


Date:  |uly  6. 19B& 
W.  Kirk  Miller, 
Administrator. 
|FR  Doc.  88-15924  Filed  7-14-68:  8:45  am] 

niXINQ  CODE  3410-EN-M 

Agricultural  Marketing  Service 

7  CFR  Part  910 
(Lemon  Rtgulatlon  622] 

Lennons  Grown  in  Caiifomia  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  Regulation  622  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
400,(XX)  cartons  during  the  period  July  17 
through  July  23, 1988.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
dates:  Regulation  622  (§910.922)  is 
effective  for  the  period  ]uly  17  through 
]uly  23. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  Room  2523,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  on  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  order  issued  pursuant  to  the 
Agricultiu-al  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910.  as  amended 
(17  CFR  Part  910)  regulating  the  handling 
of  lemons  grown  in  Caiifomia  and 
Arizona.  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
polity  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The 
committee  met  publicly  on  July  12, 1988, 
in  Los  Angeles,  Caiifomia,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended,  by  a  7-5  vote,  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  AcL  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 


meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  piuposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjecto  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
Caiifomia.  Arizona.  Lemons. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows: 

PART  910-LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  910.922  is  added  to  read  as 
follows: 

Note. — This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

$910,922    Lemon  Regulation  622. 

The  quantity  of  lemons  grown  in 
Caiifomia  and  Arizona  which  may  be 
handled  during  the  period  July  17. 1988. 
through  July  23. 1988.  is  established  at 
4(X),000  cartons. 

Dated:  |uly  13. 1988. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
(FR  Doc.  86-16089  Filed  7-14-86: 6:45  am] 

BUXING  CODE  3410-02-41 

7  CFR  Part  945 

Idaho-Eastern  Oregon  Potatoes; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  945  for  the  1988-89  fiscal  period. 


Authorization  of  this  budget  will  allow 
the  Idaho-Eastern  Oregon  Potato 
Committee  to  incur  expenses  necessary 
to  administer  this  program.  This  action 
will  designate  that  funds  to  administer 
this  program  will  be  derived  from 
assessments  on  handlers. 
EFFECTIVE  DATES:  August  1, 1988  through 
July  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  F.  Matthews,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  202-447-2431. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  is  issued  under  Marketing 
Order  No.  945  (7  CFR  Part  945) 
regulating  the  handling  of  potatoes 
grown  in  designated  counties  in  Idaho 
and  Malheur  County,  Oregon.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  Idaho-Eastern  Oregon  potatoes  under 
this  marketing  order,  and  approximately 
3.650  potato  producers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,5(K),000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
potatoes  handled  from  the  beginning  of 
such  period.  An  annual  budget  of 
expenses  is  prepared  by  the  committee 


and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  potatoes.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget. 

The  reconunended  assessment  rate  is 
derived  by  dividing  anticipated 
expenses  by  expected  shipments  of 
potatoes.  Because  that  rate  is  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  A  recommended  budget  and 
rate  of  assessment  is  usually  acted  upon 
by  the  committee  before  the  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approval  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

A  proposed  rule  was  published  in  the 
Federal  Register  (53  FR  19000.  May  26. 
1988).  That  document  contained  a 
proposal  to  add  S  945.241  to  establish 
expenses  of  $76,900  and  an  assessment 
rate  of  $0.(X)26  per  hundredweight  for 
the  Idaho-Eastern  Oregon  Potato 
Committee  for  the  fiscal  year  beginning 
August  1, 1988.  The  proposal  was  based 
on  an  initial  budget  recommendation 
made  in  March.  That  mle  provided  that 
interested  persons  could  file  comments 
through  June  27. 1988. 

One  comment  was  received  from  the 
Idaho-Eastern  Oregon  Potato 
Committee.  That  comment  was  based  on 
an  unanimous  vote  at  a  meeting  held  on 
June  8, 1988,  when  the  recommended 
budget  was  revised  to  $82,200.  The 
principal  addition  to  the  budget  is  the 
purchase  of  a  computer,  printer  and 
software  for  $4,320.  The  assessment  rate 
recommendation  of  $0.0026  per 
hundredweight  of  potatoes  was 
unchanged.  That  rate  is  the  maximum 
permitted  under  the  order,  and  has 
remained  the  same  for  over  two 
decades.  The  revenue  from  assessments 
is  revised  to  be  21  million 
hundredweight  at  $54,600.  instead  of  20 
million  hundredweight  at  $52,000.  The 
fees  for  services  increases  from  $1,200  to 
$3,600.  Assessment  income  ($54,600), 
fees  ($3,600),  interest  ($1,000),  and 
reserve  [S23,000]  will  be  adequate  for 
budgeted  expenses.  By  the  end  of  the 
fiscal  period  the  reserve  fund  is 
expected  to  total  $250. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 


derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred, 
and  that  such  expenses  and  the 
specified  assessment  rates  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  budget  and  assessment  rate 
should  be  expedited  because  the 
committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
committee  at  a  public  meeting. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Fart  945 

Marketing  agreements  and  orders. 
Potatoes  (Idaho  and  Oregon). 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  945  is  amended  as 
follows: 

PART  945— POTATOES  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  auUiority  citation  for  7  CFR 
Part  945  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  A  new  S  945.241  is  added  to  read  as 
follows  (this  section  prescribes  the 
annual  assessment  rate  and  will  not  be 
published  in  the  Code  of  Federal 
Regulations): 

§  945.241    Expenses  and  assessment  rate. 

Expenses  of  $82,200  by  the  Idaho- 
Eastern  Oregon  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.0026  per  hundredweight  of  assessable 
potatoes  is  established  for  the  fiscal 
period  ending  July  31, 1989.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Dated:  July  12, 1988. 
William  ].  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division,  Agricultural  Marketing 
Service. 

(FR  Doc.  86-15998  Filed  7-14-66;  6:45  am] 

BIUJNG  COOC  3410-02-M 
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7  CFR  Part  998 

I  Docket  No.  AMS-FV-M-0661 

MarketifHl  AgrMment  146  Regulating 
ttw  QuaHty  of  Domastically  Produced 
Peanuts;  Incoming  and  Outgoing 
Quality  Regulations  and  Terms  and 
Conditions  of  Indemnification  for  1988 
Crop  Peanuts 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACnoN:  Final  rule. 

summary:  Ttiis  Hnal  rule  changes  the 
current  incoming  and  outgoing  quality 
regulations  and  the  terms  and 
conditions  of  indemnification  for  1988 
crop  peanuts.  Two  changes  will  be  made 
in  current  incoming  quality  regulations. 
The  first  change  will  limit  the  quantity 
of  loose  shelled  kernels  in  farmers'  stock 
peanuts  which  can  be  acquired  by 
handlers  to  improve  the  quality  of 
storage  peanuts  and  peanuts  ultimately 
sold  for  edible  use.  The  second  will 
allow  handlers  to  acquire  peanuts  with 
higher  moisture  levels  in  recognition  of 
industry  practices.  With  regard  to 
outgoing  quality  regulations,  the  screen 
sizes  used  in  grading  minimum  quality 
peanuts  will  be  increased  to  remove 
small  kernels.  Such  kernels  tend  to  be 
immature,  contribute  to  quality 
problems,  and  are  not  as  flavorful  as 
larger  kernels.  These  changes  are 
intended  to  improve  the  minimum 
quality  of  peanuts  available  for  edible 
channels.  The  final  change  regarding 
indemnification  will  streamline  the 
clearance  procedures  used  in  making 
indemnification  payments  to  handlers 
incurring  losses  in  disposing  of  rejected 
peanuts. 

EFFECTIVE  DATE:  Applicable  to  the  1988 
crop  peanuts  handled  after  July  15. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  J.  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456.  Room  2525-S,  Washington. 
DC  20090-6456.  telephone  202-475-3919. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
146  (7  era  Part  998;  53  PR  20291.  June  3. 
1988).  regulating  the  quality  of 
domestically  produced  peanuts.  This 
agreement  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 


Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  67  handlers 
of  peanuts  subject  to  regulation  under 
Peanut  Marketing  Agreement  146  (7  CFR 
Part  998],  and  there  are  about  46,950 
peanut  growers  in  the  16  states  covered 
under  the  program.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2]  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  Some  of  the  handlers 
signatory  to  the  agreement  are  small 
entities,  and  a  majority  of  the  growers 
may  be  classified  as  small  entities. 

There  are  three  major  peanut 
production  areas  in  the  United  States: 
(1)  Virginia-Carolina.  (2)  Southeast,  and 
(3)  Southwest,  covered  under  the 
agreement.  These  areas  cover  16  states. 
The  Virginia-Carolina  area  (primarily 
Virginia  and  North  Carolina)  usually 
produces  about  18  percent  of  the  crop. 
The  Southeast  area  (primarily  Georgia. 
Florida  and  Alabama)  usually  produces 
about  two-thirds  of  the  crop.  The 
Southwest  (primarily  Texas.  Oklahoma, 
and  New  Mexico)  produces  about  15 
percent  of  the  crop.  Based  upon  the  most 
current  information,  peanut  production 
in  1987  is  expected  to  total  3.6  billion 
pounds.  3.1  percent  less  than  1986.  and 
18.6  percent  less  than  the  record  1984 
production  of  4.4  billion  pounds.  The 
1987  production  value  is  expected  to  be 
$1.02  billion;  the  1986  production  value 
was  $1.07  billion. 

The  objective  of  the  agreement  is  to 
insure  that  only  wholesome  peanuts 
enter  edible  market  channels.  Since 
aflatoxin  was  found  in  peanuts  in  the 
mid-1960's.  the  domestic  peanut  industry 
has  sought  to  minimize  aflatoxin 
contamination  in  peanuts  and  peanut 
products. 

The  peanut  marketing  agreement 
plays  a  very  important  role  in  the 
industry's  quality  control  efforts.  It  has 
been  in  place  since  1965  with  practically 
all  U.S.  shelters  participating. 
Requirements  established  pursuant  to 
the  agreement  require  farmers'  stock 
peanuts  with  visible  Aspergillus  Flavus 
mold  (the  principal  producer  of 
aflatoxin)  to  be  diverted  to  nonedible 
uses.  Each  lot  of  peanuts  for  edible  use 
must  be  officially  sampled  and 
chemically  tested  for  aflatoxin  by  the 


Department  of  Agriculture  or  in 
laboratories  approved  by  the  Peanut 
Administrative  Committee.  The 
committee  works  with  the  Department 
of  Agriculture  in  administering  the 
marketing  agreement  program.  The 
sampling  and  chemical  analysis  quality 
control  programs  are  administered  by 
the  Department  of  Agriculture.  Having 
complied  with  these  requirements, 
provision  is  made  for  indemnification  of 
shelter  losses  if  the  committee  or  Food 
and  Drug  Administration  (FDA)  deems 
the  peanuts  unsuitable  because  of 
aflatoxin.  All  indemnification  and 
administration  costs  are  paid  by 
assessments  levied  on  shelters  signatory 
to  the  agreement. 

The  incoming  quality  regulations 
specify  the  quality  of  farmers'  stock 
peanuts  which  handlers  may  purchase 
from  producers.  Handlers  are  required 
to  purchase  only  good  quality, 
wholesome  peanuts  for  edible  products. 
The  outgoing  quality  regulations  require 
shelters  to  mill  peanuts  to  meet  certain 
quality  specifications  before  such 
peanuts  can  be  sold  to  edible  outlets. 
Foreign  material  and  damaged  and 
immature  peanuts  are  removed  in  this 
operation.  Each  lot  of  milled  peanuts 
also  must  be  sampled  and  the  samples 
chemically  analyzed  for  aflatoxin.  If  the 
chemical  assay  shows  the  lot  to  be 
positive  as  to  aflatoxin.  the  lot  is  not 
allowed  to  go  to  edible  channels.  Lower 
quality  peanuts  are  crushed  for  oil  and 
meal.  The  end  result  is  that  only  good 
quality  peanuts  end  up  in  human 
consumption  outlets. 

Notice  of  the  changes  in  the  incoming 
and  outgoing  quality  regulations  and 
indemnification  procedures  were 
unanimously  recommended  by  the 
committee  for  1988  crop  peanuts  and 
were  published  in  the  June  9. 1988.  issue 
of  the  Federal  Register  (53  PR  21668]. 
Comments  were  invited  until  June  24. 
1988.  Several  comments  were  received 
for  and  against  the  proposed  changes, 
and  some  commenters  suggested 
modifications.  The  comments  are 
discussed  thoroughly  later  in  this  final 
rule. 

The  1988  incoming  quality  regulations 
will  be  changed  in  two  ways  from  the 
1987  regulations.  Paragraph  (d)(1)  of 
§  998.100  will  be  changed  to  provide  that 
no  handler  shall  receive  or  acquire 
farmers'  stock  peanuts  containing  more 
than  14.49  percent  loose  shelled  kernels, 
unless  the  peanuts  are  held  separately 
until  milled  or  shipped  directly  to  a 
plant  for  prompt  shelling.  This  change  is 
intended  to  improve  the  quality  of  lots  of 
peanuts  milled  for  human  consumption 
by  limiting  the  quantity  of  loose  shelled 
kernels  in  each  lot.  Experience  has 
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shown  that  loose  shelled  kernels  tend  to 
have  a  higher  incidence  of  aflatoxin 
than  other  components  of  farmers'  stock 
peanuts.  Loose  shelled  kernels  are 
peanut  kernels  or  portions  of  kernels 
completely  free  of  their  hulls  and  found 
in  deliveries  of  farmers'  stock  peanuts. 

The  second  change  in  the  current 
incoming  regulations  will  allow  handlers 
to  acquire  or  receive  peanuts  which 
have  been  dried  to  not  more  than  10.49 
percent  moisture.  Under  paragraph 
(b)(1)  of  S  998.100  of  the  current 
incoming  quality  regulations,  generally 
peanuts  must  be  dried  to  10.00  percent 
moisture  and  moisture  determinations 
on  farmers'  stock  peanuts  are  required 
to  be  rounded  to  the  nearest  whole 
number,  except  that  when  the  moisture 
level  is  10.01  percent  to  10.49  percent, 
the  moisture  determination  is  required 
to  be  carried  to  the  hundredths  place. 
According  to  the  committee,  this 
requirement  has  placed  an  undue 
burden  on  producers  because  their 
peanut  drying  equipment  is  not 
engineered  to  the  point  of  drying 
peanuts  on  the  farm  with  a  maximum  of 
10  percent  moisture  without  overdrying. 
This  has  resulted  in  an  excessive 
amount  of  splitting  during  the  milling 
process,  which  is  not  desirable.  The 
change  in  the  moisture  limit,  and  the 
elimination  of  the  exception  concerning 
moisture  determinations  for  farmers' 
stock  peanuts  to  be  carried  to  the 
hundredths  place  is  expected  to  correct 
this  problem  without  causing  quality 
problems  during  storage. 

A  major  user  of  peanuts  favored  the 
proposed  incoming  actions  as  a  means 
of  minimizing  the  risk  of  aflatoxin 
contamination  in  peanuts  used  in  the 
production  of  peanuts  and  peanut 
products.  This  user,  however,  favored 
lowering  the  maximum  limit  for  loose 
shelled  kernels  below  the  14.49  percent 
level  proposed.  In  his  comment,  this  user 
indicated  that  industry  operating 
procedures  suggested  a  level  closer  to  a 
five  percent  level. 

This  is  the  first  time  that  the 
committee  has  recommended  setting 
such  a  limit  on  loose  shelled  kernels. 
The  committee  believes  the  14.49 
percent  level  is  a  reasonable  tolerance 
because  it  will  foster  a  measure  of 
quality  control  without  unduly 
burdening  producers  and  handlers.  It  is 
expected  that  as  experience  is  gained  in 
applying  this  tolerance,  adjustments 
may  be  made  to  the  tolerance  to  further 
advance  the  objective  of  fostering 
consumer  confidence  in  the 
wholesomeness  of  edible  peanuts. 

Several  changes  were  proposed  in  the 
1988  outgoing  quality  regulations  from 
those  in  effect  for  1987  crop  peanuts. 
One  proposed  change  increased  the 


sizes  of  the  slotted  screens  used  for 
determining  fall  through  (fall  through 
includes  sound  split  and  broken  kernels 
and  whole  kernels  which  pass  through 
specified  screen  openings  and  must  be 
disposed  of  in  inedible  outlets)  in 
minimum  quality  whole  kernels.  In 
addition,  the  table  in  paragraph  (a)  of 
§  998.200  was  proposed  to  be  changed  to 
specify  U.S.  No.  1  screen-sizes  (slotted) 
for  all  types  of  whole  peanuts,  including 
those  in  No.  2  Virginia.  Currently,  only 
screens  with  round  openings  are 
specified  and  used  for  determining  fall 
through  for  split,  broken,  and  whole 
kernels  of  No.  2  Virginia  type  peanuts. 

The  minimum  size  screen  openings  for 
whole  Runner  type  peanuts  were 
proposed  to  be  changed  from  a  •^64  x  % 
inch  slot  to  a  •%4  x  %  inch  slot,  for 
whole  Spanish  and  Valencia  type 
peanuts  from  a  '%4  x  %  inch  slot  to  a 
'%4  x  %  inch  slot,  and  for  whole 
Virginia  type,  including  No.  2  Virginia 
peanuts,  horn  a  >'V64  x  1  inch  slot  to  a 
'%4  X  1  inch  slot.  With  these  changes. 
No.  2  Virginia  type  peanuts  would  be 
graded  using  a  'ye4  inch  round  screen 
for  split  and  broken  kernels  and  *¥64  x  1 
inch  slotted  screen  for  whole  kernels. 
The  proposed  use  of  slotted  screens  in 
determining  fall  through  of  whole 
kernels  in  No.  2  Virginias  would  cause 
all  Vii^nia  type  peanuts  to  be  graded 
similarly. 

The  screen  opening  changes  were 
proposed  to  improve  the  minimum 
quality  available  for  edible  trade 
channels.  Research  data  which  has  been 
presented  by  scientists  at  North 
Carolina  State  University  and  the 
National  Peanut  Research  Laboratory  in 
Dawson,  Georgia,  clearly  identify 
damaged  kernels,  loose  shelled  kernels 
and  small  immature  kernels  as  the 
highest  risk  components  in  Aspergillus 
Flavus  mold  contamination.  The  screen 
size  changes  for  all  types  of  peanuts 
would  eliminate  the  small  kernels, 
which  tend  to  be  immature,  from  edible 
channels.  This  would  lessen  the  chances 
of  unwholesome  peanuts  entering  such 
channels  and  would  improve  the  flavor 
of  peanuts  and  peanut  products, 
according  to  the  committee  and  the 
researchers. 

In  comments,  representatives  for  some 
peanut  product  manufacturers  and  some 
peanut  processors  contended  that  the 
screen  size  changes  (i.e.,  the  changes  in 
the  minimum  size  requirements)  would 
eliminate  a  sizable  volume  of  peanuts 
which  are  currently  being  used,  and 
raise  peanut  prices.  Processors  also 
indicated  that  this  action  would  cause 
them  Hnancial  problems  because  they 
have  made  long  term  commitments  into 
1988-89  to  supply  peanut  butter  and 
other  products  using  the  peanuts  to  be 


removed  from  edible  use.  The 
proponents  of  the  action  acknowledged 
that  some  impact  on  supply  will  occur. 
However,  they  indicated  that  this  action 
continues  the  industry's  goal  of 
providing  wholesome  peanuts  to  edible 
channels  that  can  be  used  with 
confidence.  The  intent  of  removing  small 
whole  kernels  from  edible  channels  is  to 
eliminate  a  category  of  peanuts  that  is 
known  to  be  susceptible  to  Aspergillus 
Flavus  mold  and  aflatoxin. 

With  regard  to  the  supply  and  price 
conditions,  these  changes  are  expected 
to  remove  five  percent  or  less  of  the  1988 
crop  from  edible  channels  based  on 
shipments  from  1976  to  1985.  Hence,  the 
effect  of  these  changes  on  the  total 
supply  of  edible  quality  peanuts  for 
domestic  use  is  expected  to  be  minimal 
and  no  significant  e^ect  on  the  price  of 
better  quality  peanuts  is  expected 
because  of  these  changes. 

Peanut  yields  have  been  sharply 
below  trend  or  the  past  two  years.  This 
has  resulted  in  short  crops.  With  these 
short  crops,  prices  for  the  better  grades 
of  shelled  peanuts  advanced  sharply 
from  the  two  preceding  years  when 
more  normal  crops  were  harvested.  The 
prices  for  low  quality  peanuts  showed 
less  response  to  the  smaller  supplies  so 
the  difference  in  prices  between  better 
quality  U.S.  No.  1  peanuts  and  minimum 
standard  peanuts  increased.  In  the  1984 
and  1985  seasons  when  yields  were  near 
normal,  the  difference  in  f.o.b.  prices 
between  U.S.  No.  1  runner  type  peanuts 
and  'y64  runners  (i.e.,  the  peanuts  to  be 
eliminated  from  edible  channels  by  this 
action)  was  in  the  range  of  1  to  9  cents 
per  pound.  With  the  short  crops  in  1986 
and  1987,  this  difference  increased  to  17 
to  24  cents  per  pound.  Runner  type 
peanuts  are  the  major  commercial  type 
produced,  comprising  about  75  percent 
of  the  production. 

If  yields  return  to  more  normal  levels 
in  1988,  production  should  be  sharply 
higher  than  the  short  crops  in  1986  and 
1987.  Since  the  yields  in  1986  and  1987 
were  both  more  than  15  percent  lower 
than  the  average  yield  in  1984  and  1985. 
a  return  to  more  normal  yields  would 
have  a  much  greater  impact  on  supplies 
than  the  elimination  of  whole  kernels 
which  are  smaller  than  the  U.S.  No.  1 
size.  As  indicated  in  the  proposal,  in  the 
last  25  years,  dry  wheather  has  not 
caused  similar  reductions  in  yields  for 
three  consecutive  years. 

One  peanut  butter  processor 
acknowledge  the  potential  for  aflatoxin 
problems  with  the  smaller  peanut 
kernels  indicating  that  his  firm  has  all 
such  peanuts  blanched  to  assure  their 
quality  for  edible  use.  All  peanuts  for 
peanut  butter  are  blanched  during  some 
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part  of  the  manufacturing  process. 
However,  blanching  itself  does  not 
remove  aflatoxin:  it  merely  makes 
aflatoxin  removal  easier  by  exposing  the 
surface  discoloration  associated  with 
the  problem. 

Aside  from  aflatoxin,  the  smaller 
peanuts  proposed  to  be  removed  tend  to 
be  immature  and  do  not  have  as  good  a 
flavor  as  the  larger,  more  mature 
peanuts.  Hence,  the  screen  size  changes 
should  help  the  peanut  industry  make 
better  tasting  peanuts  available  to 
edible  market  channels. 

This  processor  also  indicated  that  the 
price  of  the  small-sized  '%4  runner 
peanuts  recently  rose  principally 
because  of  the  proposed  screen  size 
changes.  Departmental  peanut  market 
news  reports  indicate  that  the  prices  of 
the  peanuts  have  risen  about  10  cents 
per  pound  since  1987.  However,  prior  to 
this  adjustment,  the  prices  for  these 
peanuts  were  at  unusually  low  levels 
when  compared  with  previous  seasons. 
Therefore,  the  price  change  was  not 
unexpected  and  in  any  event  cannot  be 
solely  attributed  to  the  proposal. 
This  processor  and  others  also 
indicated  that  firms  which  have  used  the 
smaller  peanuts  scheduled  to  be 
eliminated  for  use  would  no  longer  be 
able  to  provide  consumers  with  good 
nutritious  peanut  butter  at  a  cost 
substantially  below  the  major  brands. 
Peanut  prices  may  increase  because  of 
this  action,  but,  as  indicated  earlier,  any 
price  increase  for  the  better  quality 
peanuts  is  not  expected  to  be 
substantial. 

This  processor  also  indicated  that  the 
screen  changes  would  cause  them 
Hnancial  problems  because  they  have 
made  long  term  commitments  into  196ft- 
89  to  supply  peanut  butter  and  products 
using  the  peanuts  to  be  eliminated  from 
edible  channels  by  this  action.  Because 
this  action  addresses  quality  concerns 
with  regard  to  aflatoxin,  the  Department 
concludes  that  consumer  food  quality 
concerns  should  take  precedence  over 
commitments  to  deliver  lower  quality 
peanuts.  It  is  likely  that  better  quality 
peanuts  can  be  substituted  for  the  lower 
quality  peanuts  in  these  agreements 
with  corresponding  price  adjustments. 

Another  manufacturer  of  peanut 
products  stated  that  his  firm  always 
tries  to  ensure  that  only  wholesome 
peanuts  enter  the  edible  market 
channels.  This  manufacturer  stated  that 
the  increase  in  screen  sizes  as  proposed 
would  lessen  the  likelihood  that 
unwholesome  nuts  would  be  consumed 
as  edible  material.  He  has  indicated  that 
the  proposal  to  limit  the  percentage  of 
allowable  loose  shelled  kernels  in 
farmers'  stock  peanuts  would  improve 
the  quality  and  storability,  and  help 
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ensure  that  only  the  better  quality 
peanuts  reach  the  consumer. 

This  manufacturer  stressed  the 
importance  of  peanut  industry 
unanimity  in  support  of  efforts  to 
improve  the  quality  of  peanuts  and  to 
ensure  that  only  the  very  best  quality 
peanuts  be  allowed  to  reach  the 
consumer. 

An  association  composed  of  all  but 
one  of  the  commercial  peanut  shellers, 
with  facilitffes  in  Georgia.  Florida,  and 
Alabama,  stated  that  its  manbers 
supported  all  of  the  proposed  changes 
relating  to  quality  changes.  This 
association  indicated  that  quality  should 
be  a  concern  for  all  enterprises  in  the 
United  States,  but  particularly  with 
reference  to  those  deahng  in  food 
consumed  by  the  public  Its  members 
feel  that  the  proposed  actions  are  a  very 
positive  step  forward  in  improving  the 
quality  of  the  peanuts  consumed  by  the 
public  and  urged  that  the  proposed  rule 
changes  be  adopted. 

A  national  association  which 
represents  90  companies  who 
manufactiu^  chocolate  and 
confectionery  products  also  submitted  a 
comment.  According  to  the  association, 
the  confectionery  industry  is  the  third 
largest  user  of  peanuts  in  the  United 
States,  and  accounts  for  about  20 
percent  of  domestic  edible  usage  or  330 
million  pounds  annually.  The 
association  supported  the  committee's 
efforts  to  improve  quahty.  Another 
association  representing  roasters  and 
packers  of  peanuts,  peanut  butter, 
peanut  butter  cracker  sandwiches,  and 
other  peanut  products  questioned  the 
Department's  conclusions  on  the  price 
impact  of  the  proposed  screen  size 
changes. 

At  this  time,  it  appears  that  the  size  of 
the  1988  peanut  crop  is  dependent  upon 
the  growing  conditions  between  now 
and  the  harvest.  If  growing  conditions 
are  favorable  in  the  major  production 
areas,  yields  should  be  more  normal  and 
supplies  adequate.  If  growing  conditions 
deteriorate,  as  has  been  true  during  the 
last  two  years,  yields  will  again  be 
down  and  supplies  tight.  In  any  case, 
whether  yields  in  1988  are  up  or  down, 
the  supply  of  peanuts  removed  from 
edible  channels  by  the  proposed  screen 
size  changes  will  have  less  of  an  impact 
on  supplies  and  prices  than  the  low 
yields  have  had  in  the  past  two  years 
(as  stated  eariier.  yields  in  1988  and 
1987  were  off  about  IS  percent  from 
those  in  1984  and  1985). 

The  Department's  conclusion  that  the 
proposed  screen  size  changes  would  not 
materially  affect  the  price  of  better 
quality  peanuts  was  premised  on  the 
fact  that  the  quantity  scheduled  to  be 
removed  only  represented  about  five 


percent  of  the  edible  peanuts  and  that 
the  market  effect  of  that  would  be  less 
than  the  impact  caused  by  the  15 
percent  reduction  in  yields  the  last  two 
years.  Moreover,  reported  planting 
intentions  for  1988  were  somewhat 
higher  than  those  a  year  eariier  and  a 
return  to  more  normal  yields  and  larger 
crops  would  provide  enough  peanuts  for 
edible  maricet  channels. 

It  is  difficult  to  predict  precisely  the 
price  increases  that  may  occur. 
However,  the  Department  concludes 
that  the  quality  assurance  goals 
expected  to  be  achieved  by  the 
proposed  screen  size  changes  justify 
possible  price  increases.  The 
Department  believes  that  the 
recommended  screen  size  changes 
address  the  potential  aflatoxin  problem 
in  a  sound  and  reasonable  manner. 

A  major  user  of  peanuts  agreed  with 
the  committee  that  the  removal  of  small. 
immature  kernels  will  lessen  the  risks  of 
aflatoxin  contamination  and  off-flavor 
in  peanuts  and  peanut  products.  This 
commenter  supported  the  industry's 
efforts,  stating  that  the  proposed 
regulations  were  necessary  to  engender 
continued  consumer  confidence  in  the 
wholesomeness  of  peanuts  and  peanut 
products  in  general.  The  commenter  felt 
that  these  changes  will  result  in  long- 
term  benefits  to  peanut  growers. 
shellers.  users,  and  most  importantly,  to 
the  consumers  who  buy  the  product.  He 
also  stated  that  the  proposed  change  in 
inspection  procedures  (i.e.,  the  screen 
size  changes)  will  not  materially  affect 
the  market  for  higher  quality  edible 
peanuts. 

A  national  association  of 
manufacturers  of  food  products  derived 
from  or  containing  peanuts  also 
supported  the  proposed  screen  changes 
characterizing  them  as  a  significant  step 
to  address  legitimate  concerns  regarding 
the  presence  of  aflatoxin  in  peanuts. 
This  association  reported  that  its 
members  utilize  about  two-thirds  of  the 
annual  domestic  production  of  edible 
peanuts.  The  association  also  favored  a 
lower  tolerance  for  loose  shelled 
kernels. 

With  regard  to  the  change  in 
inspection  procedures  to  remove  small, 
immature  kernels,  dtis  association 
stated  that  this  proposed  action  will,  in 
its  opinion,  remove  a  major  source  of 
mold  in  both  raw  peanuts  and  peanut 
products,  it  also  agreed  with  the 
Department's  view  that  the  removal  of 
these  peanuts  (which  represent  about 
five  percent  of  all  edible  quality 
peanuts)  from  edible  market  channels 
will  not  materially  affect  the  market  for 
better  quality  peanuts,  but  will  increase 


consumers'  confidence  in  peanuts  as  a 
wholesome  food. 

Another  comment  from  a  firm  which 
manufacturers,  sells,  and  distibutes  a 
major  brand  of  peanut  butter  and  nut 
products  commended  the  committee  for 
recommending  the  quality  regulation 
changes  regarding  the  loose  shelled 
kernel  content  in  farmers'  stock  peanuts 
and  the  moisture  content  limit  in  such 
peanuts.  This  firm  also  supported  the 
recommended  outgoing  quality 
regulation  change  as  a  means  of 
reducing  the  incidence  of  aflatoxin 
introduced  into  the  food  chain  as  well  as 
off-flavors.  It  believes  that  the  efforts  of 
the  committee  will  continue  to  assure 
the  consumer  of  U.S.  produced  peanuts 
of  a  high  quality  product. 

After  analyzing  all  of  the  comments 
for  and  against  the  proposed  loose 
shelled  kernel  content  tolerance,  the 
moisture  tolerance,  and  the  screen  size 
changes,  the  Department  has  determined 
that  the  changes  should  be  adopted  as 
proposed  to  further  the  industry's 
objective  of  providing  good  quality 
peanuts  to  the  public  and  of  maintaining 
its  good  quality  image. 

One  change  is  made  in  the  Terms  and 
Conditions  for  Indemnification  for  1988 
crop  peanuts.  This  change  will 
streamline  the  clearance  procedures  in 
making  indemnification  payments  to 
handlers  incurring  losses  due  to 
aflatoxin.  This  will  be  done  by  paying 
handlers  "quota"  indemnification  prices 
on  eligible  poundage  up  to  60  percent  of 
the  handler's  net  quota  farmers'  stock 
acquisitions.  Sixty  percent  is  the 
conversion  factor  for  converting 
farmers'  stock  to  shelled  peanuts.  This 
limitation  will  insure  that  no  handler 
receives  indemnification  payments  at 
quota  price  levels  for  more  peanuts  than 
were  actually  acquired  as  quota 
peanuts.  Approved  claims  on  poundage 
in  excess  of  that  amount  will  be  paid  at 
"additional"  indemnification  prices, 
which  are  lower  than  quota  prices.  This 
distinction  reflects  market  price 
differences  between  "quota"  and 
"additional"  peanuts. 

The  current  clearance  process 
requires  a  great  deal  of  staff  time.  The 
change  is  intended  to  reduce  the  amount 
of  time  the  committee's  staff  now 
spends  on  handling  certain 
indemnification  claims  and  to  make  the 
system  more  efficient.  This  change  will 
not  be  detrimental  to  handlers  or  the 
program,  and  no  comments  were 
received  in  opposition  to  this  change. 

It  is  the  Department's  view  that  these 
changes  will  help  the  peanut  industry  in 
providing  only  good  quality,  wholesome 
peanuts  for  edible  channels,  which  is 
vital  to  maintaining  and  expanding 
markets  for  peanuts  and  products  such 


as  peanut  butter,  cookies,  and  candies. 
The  change  in  the  moisture 
determination  requirements  will  relieve 
an  undue  burden  on  peanut  producers 
and,  as  such,  will  not  result  in  additional 
costs.  The  limitations  on  loose  shelled 
kernels  are  expected  to  improve  the 
quality  of  storage  peanuts,  thereby 
providing  good  quality  peanuts  for 
edible  channels  and  reducing  the 
committee's  indemnification  costs. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  the  changes 
will  not  have  a  significant  economic 
impact  of  a  substantial  number  of  small 
entities. 

The  final  rule  does  not  increase  the 
reporting  and  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35)  which  have  been  previously 
approved  by  the  Offlce  of  Management 
and  Budget  (Approval  No.  0581-0067). 

After  consideration  of  all  relevant 
information  presented,  including  the 
committee's  recommendations,  the 
comments  received  in  favor  and 
opposition,  and  other  information,  it  is 
found  that  the  regulations,  as  hereinafter 
set  forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  harvest  and  shipment 
of  1988  crop  peanuts  is  expected  to 
begin  the  third  week  of  July;  and  (2) 
growers  and  handlers  should  be  given 
as  much  advance  notice  as  possible  of 
these  regulations  and  procedures 
applicable  to  1988  crop  peanuts  so  they 
can  plan  accordingly. 

List  of  Subjects  in  7  CFR  Part  998 

Marketing  agreement,  peanuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  998  is  amended  as 
follows: 

PART  998— MARKETING  AGREEMENT 
REGULATING  THE  QUAUTY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

1.  The  authority  citation  for  7  CFR 
Part  998  (53  FR  20291,  June  3. 1988] 
continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  In  §  998.100,  paragraph  (b)(1),  and 
paragraph  (d),  are  revised  for  1988  crop 
peanuts  to  read  as  follows: 

§  996.100    Incoming  quality  regulation— 
1988  crop. 

***** 

(b)  Moisture  and  foreign  material. 


(1)  Moisture.  Except  as  provided 
under  paragraph  (e).  Seed  Peanuts,  no 
handler  shall  receive  or  acquire  peanuts 
containing  more  than  10.49  percent 
moisture:  Provided,  That  peanuts  of  a 
higher  moisture  content  may  be  received 
and  dried  to  not  more  than  10.49  percent 
moisture  prior  to  storing  or  milling.  On 
farmer's  stock,  such  moisture 
determinations  shall  be  rounded  to  the 
nearest  whole  number  or  shelled 
peanuts,  the  determinations  shall  be 
carried  to  the  hundredths  place  and 
shall  not  be  rounded  to  the  nearest 
whole  number. 
***** 

(d)  Loose  shelled  kernels. 

No  handler  shall  receive  or  acquire 
farmers'  stock  peanuts  containing  more 
than  14.49  percent  lose  shelled  kernels, 
except  that  peanuts  having  a  higher 
loose  shelled  kernel  content  may  be 
received  or  acquired  if  they  are  held 
separately  until  milled  or  shipped 
directly  to  a  plant  for  prompt  shelling. 
All  percentage  determinations  shall  be 
rounded  to  the  nearest  whole  number. 
Handlers  may  separate  from  the  loose 
shelled  kernels  received  with  farmers' 
stock  peanuts  those  sizes  of  kernels 
which  ride  screens  with  the  following  or 
larger  slot  openings:  Runner — •%4  x  % 
inch;  Spanish  and  Valencia — 'V64  x  % 
inch;  Virginia— 'Vsh  x  1  inch.  If  so 
separated,  those  loose  shelled  kernels 
which  ride  the  screens  may  be  included 
with  shelled  peanuts  prepared  by  the 
handler  for  inspection  and  sale  for 
human  consumption:  Provided,  That  no 
more  than  5  percent  of  such  loose 
shelled  kernels  are  kernels  which  would 
fall  through  screens  with  such  minimum 
prescribed  openings.  Those  loose 
shelled  kernels  which  do  not  ride  the 
screens  shall  be  removed  from  the 
farmers'  stock  peanuts  and  shall  be  held 
separate  and  apart  from  other  peanuts 
and  disposed  of  for  inedible  use  as 
provided  in  paragraph  (g)  of  the 
outgoing  quality  regulation.  If  the 
kernels  which  ride  the  prescribed 
screens  are  not  separated  from  the 
kernels  which  do  not  ride  the  prescribed 
screens,  the  entire  amount  of  loose 
shelled  kernels  shall  be  removed  from 
farmers'  stock  peanuts  and  shall  be  so 
held  and  so  delivered  or  disposed  of.  For 
the  purpose  of  this  regulation,  the  term 
"loose  shelled  kernels"  means  peanut 
kernels  or  portions  of  kernels 
completely  free  of  their  hulls  and  found 
in  deliveries  of  farmers'  stock  peanuts. 


3.  In  §  998.200,  paragraph  (a)  She/led 
peanuts,  is  revised  for  1988  crop  peanuts 
to  read  as  follows: 
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§99S.20O   OnlfoingqinMf ragutaUen- 
19U  crop  peanuts. 

The  followiog  modify  or  are  in 
addition  to  the  peanut  marketing 
agreement  restrictions  of  i  996.32  on 
handler  disposition  of  peanuts: 

(a)  Shelled  peanuts.  No  handler  shall 
ship  or  otherwise  dispose  of  shelled 
peanuts  for  human  consumption  unless 
appropriate  samples  for  pretesting  have 
been  drawn  in  accordance  with 
paragraph  (c)  of  this  regulation,  or  which 
II  of  a  category  not  eligible  for 
indemnification  are  not  certified 
"negative"  as  to  aflatoxin,  or  which 
contain  more  than — 
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(1)  A  total  of  1.50  percent  unshelled 
peanuts  and  damaged  kernels: 

(2)  A  total  of  2.50  percent  unshelled 
peanuts  and  damaged  kernels  and  minor 
defects  except  for  "No.  Two  Virginia." 
which  may  not  exceed  3.00  percent; 

(3)  9.00  percent  moisture:  or 

(4)  0.10  percent  foreign  material  in 
peanuts  "with  splits"  and  peanuts  of 
U.S.  grade,  other  than  U.S.  splits,  or  020 
percent  foreign  material  in  II.S.  splits 
and  other  edible  quality  peanuts  not  of 
U.S.  grade.  The  lot  size  of  such  peanuts 
in  bidk  or  bags  shall  not  exceed  200.000 


pounds.  Fall  through  in  such  peanuts 
shall  not  exceed  4  percent  except  that 
fall  through  consiadng  of  either  split  and 
broken  kernels  or  whole  kernels  shall 
not  exceed  3  percent  and  fall  through  of 
whole  kernels  in  Runners  or  Virginias 
"with  splits"  shall  not  exceed  3  percent 
or  2  percent  on  Spanish  "with  splits." 
The  term  "fall  through."  as  used  herein, 
shall  mean  sound  split  and  broken 
kernels  and  whole  kernels  which  pass 
through  specified  screens.  Screens  used 
for  determining  fall  through  in  peanuts 
covered  by  this  paragraph  (a)  shall  be  as 
follows: 


T»p» 


Runners 

Spanish  a  Valencia- 
Virginia „ 


Screen  openinQS 


SpM  and  broken  kemets 


'%«-inch  round. 

■H4-<rtcn  round. 

■%4-incli  round. 


Whole  kernels 


■H411  %-<nchsk>L 
•%4  X  ^^nch  slot. 
■%4  X  i-mctisloi. 


4.  Paragraph  (v)  of  5  998.300  Tenns 
and  conditions  of  indemnification  is 
amended  for  1988  crop  peanuts  to  read 
as  follows: 

§  9M.300    Terms  and  conditions  of 
indemnfflcation— 1988  crop  peanut*. 

•        *        *        •        • 

(v)  For  the  purpose  of  determining 
indemnification  values,  the  term  "quota 
peanuts"  means  peanuts  marketed,  or 
considered  marketed,  for  domestic 
edible  use.  as  defined  by  USDA-ASCS: 
and  the  term  "additional  peanuts" 
means  any  peanuts  other  than  "quota 
peanuts"  which  are  milled  under  the 
supervision  of  the  Area  Association,  and 
verified.  Handlers  electing  non-physical 
supervision  shall  receive  "quota" 
indemnification  prices  on  peanuts 
indemnified,  and  they  shall  not  be 
required  to  furnish  Area  Association 
verification.  However,  under  no 
circumstance  shall  a  handler  be  paid 
"quota"  indemnification  prices  on 
poundage  greater  than  60  percent  of  the 
net  "quota"  Segregation  1  farmers'  stock 
peanuts  acquired  by  the  handler. 
«        «        *        •        • 

Dated:  )uly  12. 1988. 
Charles  R.  Brader. 

Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  68-15030  Filed  7-14-a8:  8:45  am] 
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7CFR  Part  1030 

(Docket  Na  AO-381-A2S;  0A-S8-t01 1 

Milk  In  the  Chicago  Regional  Marketing 
Area;  Order  AnMncNng  Order 

AOENCV.  Agricultural  Marketing  Service. 

USDA. 

ACnow;  Final  rule. 

SUMMARV:  This  action  amends  the  order 
regulating  the  handling  of  milk  in  the 
Chicago  Regional  marketing  area  based 
on  industry  proposals  considered  at  a 
public  hearing  held  at  Madison. 
Wisconsin,  on  June  2-4. 1087.  The 
amended  order  establishes  minimal 
supply  plant  shipping  requirements  of 
three  percent  for  the  months  of  August 
and  January,  and  five  percent  for  each 
month  of  September  through  December. 
Such  provisions  replace  those  of  the 
Chicago  order  which  authorize  the 
market  administrator  to  require  reserve 
supply  plants  to  ship  milk  to  bottling 
plants,  when  called  upon  to  do  so.  If  the 
new  requirements  are  met,  the  supply 
plants  generally  will  be  pool  plants 
during  February  through  July  without 
making  any  shipments.  Handlers  are 
permitted  to  form  a  unit  of  their  own 
plants,  or  to  form  a  unit  or  units,  with 
other  handlers,  in  order  to  meet  the 
performance  requirements  by  shipping 
the  required  amounts  of  milk  from  only 
certain  plants  rather  than  from  each 
plant  in  the  unit.  However,  a  unit  will 
have  to  ship  twice  the  percentage  of 
milk  required  to  be  shipped  from 
individual  plants.  Both  the  market 
administrator  and  the  Director  of  the 
Dairy  Division  have  Hmited  authority  to 


temporarily  change  the  shipping 
requirements,  if  necessary.  Other 
changes  reduce  the  touch-base 
requirements,  eliminate  percentage 
limits  on  diversions,  and  eliminate 
storage  requirements  for  supply  plants. 

Cooperative  association  representing 
more  than  the  required  two-thirds  of  the 
producers  supplying  milk  for  the  market 
have  approved  the  issuance  of  the 
amended  order. 

EFFECTIVE  DATE  This  regulation  is 
effective  August  15. 1968,  except  for 
§  1030.13(d)(1).  which  will  be  effective 
September  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 
Richard  A.  Glandt,  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456.  (202)  447-4829. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  May  15. 
1987:  published  May  19, 1987  (52  FR 
18894). 

Extension  of  Time  for  Filing  Briefs: 
Issued  )uly  31, 1987:  published  August  6. 
1987  (52  FR  29196). 

Emergency  Partial  Decision:  Issued 
October  8. 1987:  published  October  15. 
1987  (52  FR  38235). 

Order  Amending  Order  Issued 
October  20. 1987:  published  October  23. 
1987  (52  FR  39611). 

Recommended  Decision:  Issued 
March  &  1988:  published  March  14, 1988 
(53  FR  8205). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  March  29. 1988: 
published  April  4. 1986  (53  FR  10694). 


Final  Decision:  Issued  )une  23. 1968; 
published  )une  28. 1968  (53  FR  24298). 

The  amended  order  provides  in 
9  1030.7(b)(6)(iii)  that  a  handler  or 
handlers  establishing  a  unit  must  submit 
a  written  request  to  the  market 
administrator  on  or  before  ]uly  15. 
requesting  that  such  plants  qualify  as  a 
unit  for  the  period  of  August  through 
July  of  the  following  year.  For  the  initial 
application  of  this  rule,  the  deadline  for 
submitting  such  request  shall  be  August 
IS.  1988. 

Similarly,  each  supply  plant  that  is  a 
pool  plant  in  each  mondi  of  September 
1988  through  January  1989  shall  be 
considered  to  have  met  the  shipping 
requirements  for  the  month  of  August 
1988  for  the  purpose  of  meeting  the 
requirements  set  forth  in  §§  1030.7(b)(1), 
1030.7{b){6)(iii).  and  1030.7(b)(6)(v).  The 
provision  in  §  1030.13(d)(1)  concerning  a 
dairy  farmer's  eligibility  for  diversion 
will  become  effective  September  1, 1988. 

Findings  and  Deternunatioiis 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Chicago 
Regional  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900),  a 
public  hearing  was  held  upon  certain 
proposed  amendments  to  the  tentative 
marketing  agreement  and  to  the  order 
regulating  the  handling  of  milk  in  the 
Chicago  Regional  marketing  area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act: 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest  and 


(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  mari(eting  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(exduding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  mariceted  within  the  marketing  area, 
to  sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  efiiectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  participated  in  a 
referendum  and  who  during  the 
determined  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  in  the  marketing  area. 

List  of  SubjecU  in  7  CFR  Part  1030 

Milk  marketing  orders.  Milk,  Dairy 
products. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Chicago  Regional 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  aforesaid  order,  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

PART  1030— MILX  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1030  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  1030.4  is  revised  to  read  as 
follows: 

§1030.4    Plant 

"Plant"  means  a  building  together 
with  its  facilities  and  equipment, 
whether  owned  or  operated  by  one  or 
more  persons,  constituting  a  single 
operating  unit  or  establishment  that  has 
facilities  adequate  for  cleaning  tank 
trucks,  is  approved  by  an  appropriate 
health  authority,  at  which  milk  is 
received  from  dairy  farmers  or  other 
plants,  and  at  which  milk  is  processed 
and/or  shipped  to  another  plant. 

3.  Section  1030.6  is  revised  to  read  as 
follows: 


§1030J    Supply  planL 

"Supply  plant"  means  a  plant  at 
which  Grade  A  milk  is  physically 
unloaded  into  the  plant  or  a  tank  truck 
in  the  plant  and  is  either  processed  and/ 
or  shipped  during  the  month  to  another 
milk  processing  plant,  except  that  any 
plant  located  on  the  premises  of  a  pool 
distributing  plant  pursuant  to  \  1030.7(a) 
shall  not  be  considered  a  supply  plant 
unless  it  is  located  in  a  building  that  is 
entirely  separate  from  the  distributing 
plant 

4.  Section  1030.7  is  revised  to  read  as 
follows: 

§1030.7    Pod  plant 

Except  as  provided  in  paragraph  (d)  of 
this  section,  "pool  plant"  means: 

(a)  A  distributing  plant  or  unit 
described  in  paragraph  (a)(4)  of  this 
section  fiom  which  during  the  month  the 
disposition  of  fluid  milk  products 
specified  in  paragraph  (a)(2)  of  this 
section  is  not  less  than  10  percent  of  the 
receipts  specified  in  paragraph  (a)(1)  of 
this  section  and  from  which  the 
disposition  of  fluid  milk  products 
specified  in  paragraph  (a)(3)  of  this 
section  as  a  percent  of  the  receipts 
specified  in  paragraph  (a)(1)  of  this 
section  is  not  less  than  45  percent  in 
each  of  the  months  of  September, 
October,  November,  and  December,  35 
percent  in  each  of  the  months  of 
January,  February,  March,  and  August, 
and  30  percent  in  all  other  months. 

(1)  The  total  Grade  A  fluid  milk 
products,  except  filled  milk,  received 
during  the  month  at  such  plant, 
including  producer  milk  diverted  to 
nonpool  plants  and  to  pool  supply  plants 
pursuant  to  §  1030.13,  but  excluding 
producer  milk  diverted  to  other  pool 
distributing  plants,  receipts  of  fluid  milk 
products  in  exempt  milk,  packaged  fluid 
milk  products  and  bulk  fluid  milk 
products  by  agreement  for  Class  11  and 
Class  III  uses  from  other  pool 
distributing  plants,  and  receipts  from 
other  order  plants  and  unregulated 
supply  plants  which  are  assigned 
pursuant  to  §1030.44(a)(8)  (i)(o)  and  (ii) 
and  the  corresponding  step  of 

§  1030.44(b). 

(2)  Packaged  fluid  milk  products, 
except  filled  milk,  disposed  of  as  either 
route  disposition  in  the  marketing  area 
or  moved  to  other  plants  from  which  it  is 
disposed  of  as  route  disposition  in  the 
marketing  area.  Such  disposition  is  to  be 
exclusive  of  receipts  of  packaged  fluid 
milk  products  from  other  pool 
distributing  plants. 

(3)  Packaged  fluid  milk  products, 
except  filled  milk,  disposed  of  as  either 
route  disposition  or  moved  to  other 
plants.  Such  disposition  is  to  be 
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exclusive  of  receipts  of  packaged  fluid 
milk  products  from  other  pool 
distributing  plants. 

(4)  A  unit  consisting  of  at  least  one 
distributing  plant  and  one  or  more 
additional  plants  of  a  handler  at  which 
milk  is  processed  and  packaged  or 
manufactured  shall  be  considered  as 
one  plant  for  the  purpose  of  meeting  the 
requirements  of  this  paragraph  if  all 
such  plants  are  located  within  the  State 
of  Wisconsin  or  that  portion  of  the 
marketing  area  within  the  State  of 
Illinois,  and  if,  prior  to  the  Hrst  day  of 
the  month,  the  handler  operating  such 
plants  has  filed  a  written  request  for 
such  plants  to  be  considered  a  unit  with 
the  market  administrator. 

(b)  A  supply  plant  or  unit  of  supply 
plants  described  in  paragraph  (b)(6)  of 
this  section  from  which  the  quantity  of 
fluid  milk  products  (except  filled  milk) 
and  condensed  skim  milk  shipped  and 
received  and  physically  unloaded  into 
plants  described  in  paragraph  (b)(2)  of 
this  section  as  a  percent  of  the  Grade  A 
milk  received  at  the  plant(s)  from  dairy 
farmers  (except  dairy  farmers  described 
in  S  1030.12(b))  and  handlers  described 
in  §  1030.9(c).  including  producer  milk 
diverted  pursuant  to  §  1030.13,  but 
excluding  packaged  fluid  milk  products 
that  are  disposed  of  from  such  plant(s) 
as  route  disposition,  is  not  less  than  3 
percent  for  the  months  of  Janury  through 
August,  and  5  percent  for  the  months  of 
September  through  December  for 
individual  plants  and  6  percent  and  10 
percent,  respectively,  for  any  unit  of 
plants,  subject  to  the  following 
conditions: 

(1)  A  plant  that  was  a  pool  plant 
pursuant  to  this  paragraph  during  each 
of  the  months  of  August  through  January 
shall  be  a  pool  plant  for  each  of  the 
following  months  of  February  through 

July. 

(2)  Qualifying  shipments  pursuant  to 
this  paragraph  may  be  made  to  the 
following  plants,  except  as  provided  in 
paragraph  (b)(2)(v)  of  this  section: 

(i)  Pool  plants  described  in  paragraph 
(a)  of  this  section; 

(ii)  Plants  of  producer-handlers; 

(iii)  Partially  regulated  distributing 
plants,  except  that  credit  for  such 
shipments  shall  be  limited  to  the  amount 
of  such  milk  which  receives  a  Class  I 
classification  at  the  transferee  plant; 

(iv)  Distributing  plants  fully  regulated 
under  other  Federal  orders,  except  that 
credit  for  shipments  to  such  plants,  shall 
be  limited  to  the  quantity  shipped  to 
pool  distributing  plants  during  the 
month  and  credits  for  shipments  to  other 
order  plants  shall  not  include  any  such 
shipments  made  on  the  basis  of  agreed- 
upon  Class  II  or  Class  III  utilization;  and 


(v)  Whenever  the  authority  provided 
in  paragraph  (b)(5)  of  this  section  is 
applied  to  increase  the  shipping 
requirements  specified  in  this  section, 
only  shipments  described  in  paragraph 
(b)(2)(i)  of  this  section  shall  count  as 
qualifying  shipments  for  the  purpose  of 
meeting  the  increased  requirements. 

(3)  The  operator  of  a  supply  plant  may 
include  as  qualifying  shipments 
deliveries  to  pool  distributing  plants 
directly  from  farms  of  producers 
pursuant  to  { 1030.13(d). 

(4)  The  quantity  of  condensed  skim 
milk  and  fluid  milk  products  moved 
(including  milk  divereted)  from  supply 
plants  to  each  pool  plant  described  in 
paragraph  (a)  or  (c)  of  this  section  that 
shall  count  towards  meeting  the 
shipping  requirements  of  this  paragraph 
shall  be  a  net  quantity  assignable  at 
each  such  pool  plant  pro  rata  to  supply 
plants  in  accordance  with  total  receipts 
from  such  plants.  The  net  quantity  shall 
be  computed  by  subtracting  from  the 
quantity  of  fluid  milk  products  and 
condensed  skim  milk  received  from 
supply  plants  the  following: 

(i)  The  quantity  of  condensed  skim 
milk  not  disposed  of  in  a  fluid  milk 
product  and  the  quantity  of  fluid  milk 
products  in  the  form  of  bulk  milk  and 
skim  milk  moved  from  the  pool 
distributing  plant  to  pool  supply  plants 
plus  any  such  bulk  shipments  to  nonpool 
plants  as  Class  II  or  Class  III  milk  other 
than: 

(A)  Transfers  or  diversions  classified 
pursuant  to  {  1030.40(b)(3);  and 

(B)  Transfers  or  diversions  on  New 
Year's  Day,  Memorial  Day.  July  4.  Labor 
Day,  Thanksgiving,  Christmas,  and  on 
any  Saturday  if  no  milk  is  received  at 
the  pool  distributing  plant  from  a  supply 
plant,  in  an  amount  not  in  excess  of  120 
percent  of  the  average  daily  receipts  of 
producer  milk  pursuant  to  S  1030.13(a)  at 
the  plant  during  the  prior  month,  less  the 
quality  of  producer  milk  diverted 
pursuant  to  $  1030.13(d]  on  such  day.  If 
no  producer  milk  was  received  in  the 
distributing  plant  during  the  prior 
month,  the  average  daily  receipts  during 
the  current  month  shall  be  used  for  this 
purpose;  and 

(ii)  If  milk  is  diverted  from  the  pool 
distributing  plant  on  the  date  of  the 
receipts  from  the  supply  plant,  the 
quantity  so  diverted,  except  any 
diversion  of  milk  (not  to  exceed  3  days' 
production  of  any  individual  producer) 
made  because  of  any  emergency 
situation  such  as  a  breakdown  of 
trucking  equipment  or  hazardous  road 
conditions  if  such  emergency  is  reported 
to  the  market  administrator. 

(5)  The  shipping  requirements  of  this 
paragraph  may  be  increased  or 
decreased  if  found  necessary  to  obtain 


needed  shipments  or  to  prevent 
uneconomic  shipments  as  follows, 
subject  in  either  case  to  the  conditions 
specified  to  paragraph  (b)(5)(iii)  of  this 
section. 

(i)  The  market  administrator  may,  for 
a  period  of  up  to  three  months,  increase 
or  decrease  the  shipping  requirements  of 
this  paragraph  by  up  to  two  percentage 
points: 

(ii)  The  Director  of  the  Dairy  Division 
may  increase  the  shipping  requirements 
of  this  paragraph  by  up  to  five 
percentage  points  or  decrease  them  by 
up  to  ten  percentage  points; 

(iii)  Before  making  a  finding  that  a 
change  is  necessary  for  the  purposes  set 
forth  in  this  section,  the  market 
administrator  or  the  Director  of  the 
Dairy  Division  shall  investigate  the  need 
for  revision,  either  on  such  person's  own 
initiative  or  at  the  request  of  interested 
persons.  If  such  investigation  shows  that 
a  revision  might  be  appropriate,  a  notice 
shall  be  issued  stating  that  revision  is 
being  considered  and  inviting  data, 
views,  and  arguments.  If  a  plant  that 
would  not  otherwise  qualify  as  a  pool 
plant  during  the  month  does  qualify  as  a 
pool  plant  because  of  a  reduction  in 
shipping  requirements  pursuant  to  this 
paragraph,  such  plant  shall  be  a  nonpool 
plant  for  such  month  if  the  operator  of 
the  plant  files  a  written  request  for 
nonpool  status  with  the  market 
administrator  on  or  before  the  first  day 
of  the  following  month.  If  an  increase  is 
required  in  any  month  of  February 
through  July,  the  increase  shall  also 
apply  to  any  supply  plant  that  has  pool 
status  for  the  month  pursuant  to 
paragraph  (b)(1)  of  this  section. 

(6)  Two  or  more  plants  shall  be 
considered  a  unit  for  the  purpose  of 
meeting  the  requirements  of  this 
paragraph  if  the  following  conditions  are 
met: 

(i)  The  plants  are  located  within  the 
State  of  Wisconsin  or  within  that 
portion  of  the  State  of  Illinois  within  the 
marketing  area: 

(ii)  The  plants  included  in  the  unit  are 
owned  or  fully  leased  and  operated  by 
the  handler  establishing  the  unit  and 
such  plants  were  pool  plants  during  the 
month  prior  to  being  included  in  a  unit. 
Two  or  more  handlers  may  establish  a 
unit  of  designated  plants  by  certifying  to 
the  market  administrator  a  marketing 
agreement  specifying  the  plants  to  be 
considered  as  a  unit,  and  specifying 
which  handler  will  be  responsible  for 
qualification  of  the  unit.  With  regard  to 
any  leased  plants  included  in  a  unit,  the 
handler  that  leases  a  plant(s)  and  is  a 
party  to  a  marketing  agreement  with 
respect  to  plants  included  in  a  unit,  shall 
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satisfy  the  market  administrator  that 
such  handler: 

(A)  Is  responsible  pursuant  to 

1 1030.73  for  payments  to  producers 
whose  milk  is  delivered  to  the  leased 
plant  or  diverted  therefrom  by  the 
handier 

(B)  Controls  and  operates  the  leased 
plant:  and 

(C)  Maintains  in  its  books  and  records 
the  accounts  of  the  leased  plant(s). 
including,  but  not  limited  to,  records 
refiecting  the  receipt,  sale,  collection  of 
proceeds,  the  gross  value  of  the  payrolls 
for  all  producer  milk  pooled  by  the 
handler  operating  the  leased  plant,  and 
employee  payroll  or  independent 
contractor  records  reflecting  the 
handler's  financial  responsibility  for 
operation  of  the  plant. 

(iii)  The  handler  or  handlers 
establishing  the  unit  submits  a  written 
request  to  the  market  administrator  on 
or  before  July  15  requesting  that  such 
plants  qualify  as  a  unit  for  the  period  of 
August  through  July  of  the  following 
year.  In  the  months  of  February  through 
July,  a  unit  shall  not  include  any  plant 
that  was  not  a  pool  plant  each  month  of 
the  preceding  period  of  August  through 
January.  Eadh  plant  that  qualifies  as  a 
pool  plant  within  a  unit  shall  continue 
each  month  as  a  plant  in  the  unit 
through  the  following  July  unless  the 
plant  subsequently  fails  to  qualify  for 
pooling  or  the  handler  or  handlers 
establishing  the  unit  submits  a  written 
request  to  the  market  administrator  that 
the  plant  be  deleted  from  the  unit  or  that 
the  unit  be  discontinued.  Any  plant  that 
has  been  so  deleted  from  a  unit,  or  that 
has  failed  to  qualify  in  any  month,  will 
not  be  part  of  the  unit  for  the  remaining 
months  through  July.  The  handler  or 
handlers  that  establish  a  unit  may  add  a 
plant  operated  by  such  handler  or 
handlers  to  a  unit,  if  such  plant  has  been 
a  pool  plant  each  prior  month  of  the 
current  unit-operating  period  (August 
through  July)  and  would  otherwise  be 
eligible  to  be  in  a  unit,  upon  submission 
of  a  written  request  to  the  market 
administrator.  Such  plant  will  remain  in 
the  unit  through  the  following  July. 
Written  requests  to  the  market 
administrator  to  either  delete  a  plant 
from  the  unit  or  to  add  a  plant  to  the 
unit  shall  be  submitted  to  the  market 
administrator  on  or  before  the  15th  day 
of  the  month  preceding  the  month  that 
such  change  will  be  effective.  In  the 
event  of  an  ownership  change  or 
business  failure  of  a  handler  that  is  a 
participant  in  a  unK,  the  unit  mav  be 
reorganized  to  reflect  such  changes  by 
submitting  a  written  request  to  file  a 
new  marketing  sgreement  with  the 
market  administrator; 


(iv)  If  a  unit  fails  to  qualify  under  the 
requirements  of  this  paragraph,  the 
handler  responsible  for  qualifying  the 
unit  shall  notify  the  market 
administrator  which  plant  or  plants  will 
be  deleted  from  the  unit  so  that  the 
remaining  plants  may  be  pooled  as  a 
unit.  If  the  handler  fails  to  do  so,  the 
market  administrator  shall  exclude  one 
or  more  plants,  beginning  at  the  bottom 
of  the  list  oT  plants  in  the  unit  and 
continuing  up  the  list  as  necessary  until 
the  deliveries  are  sufficient  to  qualify 
the  remaining  plants  in  the  unit;  and 

(v)  Each  plant  in  a  unit  shall  ship  to  a 
plant  or  plants  pursuant  to  paragraph  (a) 
or  (c)  of  this  section  not  less  than  3 
percent  of  the  plant's  receipts  of  milk 
from  producers  or  47.000  pounds, 
whichever  is  less,  of  condensed  skim 
milk  or  fluid  milk  products  in  each  of 
five  months  during  the  period  of  August 
through  January,  subject  to  the 
provisions  of  paragraph  (b)(4]  of  this 
section.  If  the  unit  shipping  requirements 
are  reduced  to  zero  pursuant  to 
paragraph  (b)(5)(ii)  of  this  section, 
shipments  by  each  plant  in  a  unit  shall 
not  be  required. 

(c)  Any  plant  that  qualifies  as  a  pool 
plant  in  each  of  the  immediately 
preceding  three  months  pursuant  to 
paragraph  (a)  of  this  section  or  the 
shipping  percentages  in  paragraph  (b)  of 
this  section  that  is  unable  to  meet  such 
performance  standards  for  the  current 
month  because  of  unavoidable 
circumstances  determined  by  the  market 
administrator  to  be  beyond  the  control 
of  the  handler  operating  the  plant,  such 
as  a  natural  disaster  (ice  storm,  wind 
storm,  flood),  fire,  breakdown  of 
equipment,  or  work  stoppage,  shall  be 
considered  to  have  met  the  minimum 
performance  standards  during  the 
period  of  such  unavoidable 
circumstances,  but  such  relief  shall  not 
be  granted  for  more  than  two 
consecutive  months. 

(d)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant  or 
exempt  distributing  plant; 

(2)  A  plant  that  is  fully  subject  to  the 
pricing  and  pooling  provisions  of 
another  order  issued  pursuant  to  the 
Act.  unless  it  is  qualified  as  a  pool  plant 
pursuant  to  paragraph  (a),  (b)  or  (c)  of 
this  section  and  a  greater  volume  of 
fluid  milk  products,  except  filled  milk,  is 
disposed  of  from  such  plant  in  this 
marketing  area  as  route  disposition  and 
to  pool  plants  qualified  on  the  basis  of 
route  disposition  in  this  marketing  area 
than  is  so  disposed  of  in  the  marketing 
area  regulated  pursuant  to  such  other 
order  and 


(3)  That  portion  of  a  plant  that  is 
physically  separated  from  the  Grade  A 
portion  of  such  plant,  and  is  not 
approved  by  any  regulatory  agency  for 
the  receiving,  processing,  or  packaging 
of  any  fluid  milk  product  for  Grade  A 
disposition. 

5.  Section  1030.13  Is  amended  by 
removing  in  paragraph  (a)  the  words",  in 
the  the  case  of  a  reload  facilify.",  by 
removing  paragraphs  (d)(3)  and  (d)(6). 
redesignating  (d)(4).  (d)(S).  and  (d)(7)  as 
(d)(3).  (d)(4),  and  (d)(5),  and  revising 
paragraphs  (d)(1)  and  (d)(2)  to  read  as 
follows: 

§1030.13    ProduMrmMc. 


(d)  *  •  * 

(1)  During  each  of  the  months  of 
August  through  January,  milk  from  a 
dairy  farmer  shall  not  be  eligible  for 
diversion  unless  at  least  one  day's 
production  is  received  and  physically 
unloaded  at  the  pool  plant  where  such 
milk  is  reported  as  producer  milk: 

(2)  Milk  from  a  dairy  farmer  who  was 
not  a  producer  during  the  previous 
month  shall  not  be  eligible  for  diversion 
unless  at  least  one  day's  production  is 
received  and  physically  unloaded  during 
the  month  at  the  pool  plant  where  such 
milk  is  reported  as  producer  milk; 
***** 

6.  Section  1030.30  is  amended  by 
removing  in  the  introductory  text  of 
paragraph  (a)  the  words  "and/or  reserve 
supply  plants",  and  revising  paragraph 
(a)(3)  to  read  as  follows: 

§1030.30    Reports  of  receipts  and 
utiMzatioa 

«        •        «        •        • 

(a)  *  *  • 

(3)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  pool 
plants  of  other  handlers  (or  other  pool 
plants,  as  applicable),  including  a 
separate  statement  of  the  net  receipts 
from  each  supply  plant,  computed 
pursuant  to  S  1030.7(b)(4): 
***** 

Signed  at  Washington.  DC  on:  July  12. 
1988. 
Kenneth  A.  Gilles. 

Assistant  Secretary  of  Agriculture.  Marketing 

and  Inspection  Services. 

(FR  Doc.  88-15979  Filed  7-14-88;  8:45  amj 
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Commodity  Credit  Corporation 
7  CFR  Part  1427 

Cotton  Loan  Program  Regulations 

agency:  Commodity  Credit  Corporation. 
USDA. 


26762 Federal  Register  /  Vol.  53,  No.  136  /  Friday,  July  15.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  136  /  Friday.  July  15,  1988  /  Rules  and  Regulations 26763 


action:  Final  rule. 


SUMMARV:  The  purpose  of  this  Hnal  rule 
is  to  amend  the  Commodity  Credit 
Corporation  (CCC)  Cotton  L.oan  Program 
Regulations  governing  the  1980  and 
subsequent  crops  of  cotton  concerning 
the  paclcaging  of  cotton  which  is  pledged 
to  CCC  as  collateral  forprice  support 
loans.  The  specifications  for  bale 
packaging  materials  used  in  wrapping 
cotton  for  1988  that  were  approved  and 
published  by  the  Joint  Cotton  Industry 
Bale  Packaging  Committee  (jCIBPC)  are 
acceptable  to  CCC.  Therefore.  CCC  is 
incorporating  these  specifications  by 
reference  and  will  require  that  1988-crop 
cotton  pledged  to  CCC  as  collateral  for 
price  support  loan  be  wrapped  to 
comply  with  these  specifications. 
EFFECTIVE  DATE:  ]uly  14, 1988.  The 
Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  the  specifications  effective  on  July  14. 
1988. 

ADDRESS:  Director,  Cotton,  Grain,  and 
Rice  Price  Support  Division,  USDA- 
ASCS,  P.O.  Box  2415,  Washington.  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACT. 
Beverly  Pritts.  Cotton,  Grain,  and  Rice 
Price  Support  Division.  USDA-ASCS. 
P.O.  Box  2415,  Washington.  DC  20013. 
(202)  447-8374. 

The  Final  Impact  Statement 
describing  the  options  considered  in 
developing  the  rule  that  eliminated  the 
publishing  in  the  Federal  Register  of 
packaging  specifications  and  the  impact 
of  implementing  each  option  is  available 
upon  request  from  the  sibove-named 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  "not  major".  It  has  been 
determined  that  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies  or  geographic 
regions:  or  (3)  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  that  this  rule 
applies  to  are:  Commodity  Loans  and 
Purchases:  10.051,  as  found  in  the 
Cataloj;  of  Federal  Domestic  Assistance. 


It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

An  Environmental  Evaluation  has 
been  completed.  It  has  been  determined 
that  this  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment.  In  addition,  it 
has  been  determined  this  action  will  not 
adversely  affect  environmental  factors 
such  as  wildlife  habitat,  water  quality, 
air  quality,  and  land  use  and 
appearance.  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

A  final  rule  was  published  in  the 
Federal  Register  on  July  1, 1982,  that 
amended  the  cotton  loan  program 
regulations  to  provide  that  CCC  would 
no  longer  publish  in  the  Federal  Register 
the  packaging  specifications  acceptable 
to  CCC  for  packaging  cotton  pledged  to 
CCC  for  price  support  loans.  Instead, 
CCC  determined  that  the  specifications 
for  cotton  bale  packaging  materials 
approved  and  published  by  the  Joint 
Cotton  Industry  Bale  Packaging 
Committee  (JCIBPC)  were  acceptable  to 
CCC  for  packaging  cotton  pledged  to 
CCC  for  price  support  loans  and 
incorporated  by  reference,  in 
accordance  with  1  CFR  Part  51.  the 
specifications  approved  and  published 
by  the  JCIBPC  for  1982-crop  cotton. 
Since  the  only  purpose  of  this  final  rule 
is  to  amend  the  cotton  loan  program 
regulations  to  incorporate,  by  reference, 
the  specifications  approved  and 
published  by  the  JCIBPC  for  1988-crop 
cotton  which  are  generally  available 
and  accepted  by  the  cotton  industry,  it 
has  been  determined  that  no  further 
public  rulemaking  is  required. 

Accordingly,  the  regulations  governing 
the  cotton  loan  program  set  forth  at  7 
CFR  Part  1427  are  amended  as  stated 
herein  in  order  to  incorporate,  by 
reference,  in  accordance  with  1  CFR 
Part  51,  the  packaging  specifications 
approved  and  published  by  the  JCIBPC 
for  1988-crop  cotton. 

Copies  of  the  specifications  published 
by  the  JCIBPC  will  be  made  available  to 
the  public  upon  request  by  that 
Committee  and  by  county  ASCS  offices. 

List  of  Subjects  in  7  CFR  Part  1427 

Cotton.  Loan  programs — agriculture. 
Packaging  and  containers.  Price  support 
programs.  Surety  bonds.  Warehouse. 


PART  1427-(AMENDEO] 

Accordingly,  7  CFR  Part  1427  is 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  1427  continues  to  read  as  follows: 

Authority:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act.  as  amended, 
62  Stat.  1070  as  amended.  1072  (15  U.S.C. 
714b  and  714c):  sees.  103A.  401  and  403  of  the 
Agricultural  Act  of  1949.  as  amended.  99  Stat. 
1407.  as  amended.  63  Stat.  1054.  as  amended 
(7  U.S.C.  1444-1, 1421  and  1423):  sec.  501  of 
Pub.  L.  99-196. 

2.  In  §1427.5,  paragraph  (1)  is  revised 
to  read  as  follows: 

§1427.5    EligiMeeoftofi. 

***** 

(1)  Each  bale  must  be  packaged  in 
materials  which  meet  specifications 
adopted  and  published  by  the  Joint 
Cotton  Industry  Bale  Packaging 
Committee  (JCIBPC).  sponsored  by  the 
National  Cotton  Council  of  America,  for 
bale  coverings  and  bale  ties  which  are 
identified  and  approved  by  the  JCIBPC 
as  experimental  packaging  material. 
Heads  of  bales  must  be  completely 
covered.  Copies  of  the  1988 
Specifications  for  Cotton  Bale  Packaging 
Materials  published  by  the  JCIBPC 
which  are  incorporated  by  reference  are 
available  upon  request  at  the  county 
ASCS  office  and  at  the  following 
address:  Joint  Cotton  Industry  Bale 
Packaging  Committee.  National  Cotton 
Council  of  America,  P.O.  Box  12285, 
Memphis,  Tennessee  38112.  Information 
with  respect  to  experimental  packaging 
material  may  be  obtained  from  JCIBPC. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  14, 1988. 

Signed  at  Washington,  DC.  on  )uly  12. 1988. 
Milton  Hertx, 

Executive  Vice-President  Commodity  Credit 
Corporation. 
[PR  Doc.  88-16002  Filed  7-14-88:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
(Docket  No.  SS-NM-85-AD;  Amdt  39-59791 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  requires 


inspection  of  main  landing  gear  drag 
brace  actuators,  and  repair  or 
repliicement.  as  necessary.  This 
amendment  is  prompted  by  reports  that 
two  operators  were  unable  to  retract  the 
right  main  landing  gear  due  to  an 
inoperative  drag  brace  actuator.  This 
condition,  if  not  corrected,  could  also 
result  in  the  main  landing  gear  not  fully 
extending  when  alternate  landing  gear 
extension  procedure  is  required. 
EFFECTIVE  DATE:  August  3, 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707.  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  C.  McCracken.  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  431-1947.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 

SUPPLEMENTARY  INFORMATION:  Two 

operators  of  Boeing  Model  767  airplanes 
have  reported  the  inability  to  retract  the 
right  main  landing  gear  due  to  an 
inoperative  drag  actuator.  Investigation 
revealed  that  the  piston  in  each  actuator 
was  very  tight  in  the  cylinder  due  to  a 
swollen  piston  seal.  The  swollen  piston 
seal  had  caused  the  piston  retaining  nut 
to  back  off  of  the  threaded  end  of  the 
piston  due  to  torsional  forces  induced  by 
the  swollen  seal  during  normal  landing 
gear  cycling.  The  piston  seal  was  found 
to  be  manufactured  with  an  incorrect 
material.  In  addition,  two  drag  brace 
actuators  have  been  discovered  with 
excessive  piston  friction  forces 
attributed  to  obsolete  configuration  of 
rod  seals.  In  the  event  that  the  alternate 
landing  gear  extension  system  operation 
is  required,  swollen  piston  seals  or 
obsolete  configuration  rod  seals  may 
prevent  full  extension  and  locking  of  the 
main  landing  gear.  The  FAA  has 
determined  that,  while  this  problem  may 
not  be  exhibited  on  actuators  when  first 
installed,  it  would  be  exhibited  within 
the  first  200  hours  time-in-service. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  787- 
32A0071.  dated  June  2. 1988.  which 
describes  inspection,  and  repair  or 
replacement,  as  necessary,  of  the  main 
landing  gear  drag  brace  actuators. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 


inspection,  and  repair  or  replacement,  as 
necessary,  of  main  landing  gear  drag 
brace  actuators,  in  accordance  with  the 
service  bulletin  previously  mentioned. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1985,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulator}'  Policies  and  Procedures 
(44  FR  11034:  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-[AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 


Boeing:  Applies  to  Mode!  767  series 
airplanes,  as  listed  in  Boeing  Alert 
Service  Bulletin  767-32A0071.  dated  June 
2. 1988,  certiricated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  preclude  failure  of  the  main  landing 
gear  to  fully  extend  and  lock  due  to  faulty 
actuator  piston  seals  or  obsolete 
configuration  rod  seals,  accomplish  the 
fallowing: 

A.  Within  the  next  300  hours  time-in- 
service  after  the  effective  date  of  this  AD. 
inspect  the  main  landing  gear  drag  brace 
actuators  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-32A0071.  dated  June  2, 
1988. 

B.  If  any  actuator  has  accumulated  less 
than  200  hours  total  time-in-scrvice  at  the 
time  of  inspection,  repeat  the  inspection 
required  by  paragraph  A.,  above,  at  intervals 
not  to  exceed  100  hours  time-in-service  until 
the  actuator  has  accumulated  more  than  200 
hours  time-in-service,  at  which  time  the 
inspections  may  be  terminated. 

C.  If  any  actuator  is  found  to  have  swollen 
seals  or  obsolete  configuration  se.ils.  before 
further  flight,  replace  or  modify  the  actuator, 
in  accordance  with  Boeing  Service  Bulletin 
767-32A0071.  dated  June  2. 1988. 

D.  Accomplishing  the  piston  seal 
replacement,  and  the  rod  seal  inspection  and 
replacement,  if  necessary,  in  accordance  with 
Boeing  Service  Bulletin  767-32A0071.  dated 
June  2. 1988.  constitutes  terminating  action 
for  the  initial  and  repetitive  inspections 
required  by  paragraphs  A.  and  B..  above. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certincation  Office.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  inspections  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  copies  of 
the  appropriate  service  bulletin  cited 
herein  may  obtain  copies  upon  requests 
to  the  Boeing  Commercial  Airplane 
Company,  P.O.  Box  3707.  Seattle. 
Washington  98124.  This  document  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  Seattte 
Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
August  3. 1988. 


BEST  COPY  AVAILABLE 
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Issued  in  Washington,  DC,  on  July  8, 1988. 
M.C.  BMid. 

Director,  Office  of  Airworthiness. 
[FR  Doc.  88-15915  Filed  7-14-88;  8:45  am] 

BIUJNQ  COOC  4t10-19-M 

14CFRPart39 

(Dockat  No.  M-NM-1 1-AO;  Amdt  39-5M1 1 

Airwortliiness  Directives:  British 
Aerospace  Model  BAe  146  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  British  Aerospace  Model 
BAe  146  series  airplanes,  which  requires 
inspection  of  the  main  landing  gear  main 
fitting  for  defects,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  results  of  the  manufacturer's  fatigue 
testing  and  static  strength  tests.  This 
condition,  if  not  corrected,  could  lead  to 
collapse  of  the  main  landing  gear. 
EFFECTIVE  DATE:  August  22, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Librarian  for  Service 
Bulletins,  P.O.  Box  17414.  Dulles 
International  Airport.  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Armeila  Donnelly.  Standardization 
Branch,  ANM-113:  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  PaciHc  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  applicable  to 
Model  BAe  146  series  airplanes,  to 
require  inspection  and  repair,  if 
necessary,  of  the  main  landing  gear 
main  fitting,  was  published  in  the 
Federal  Register  on  March  30, 1988  (53 
FR  10254). 

Interested  parties  have  been  afforded 
an  oj;)portunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

One  commenter  supported  the 
issuance  of  the  AD  as  proposed. 

The  other  commenter  questioned  the 
need  for  the  AD,  since  the  proposed 
inspection  requirements  have  already 


been  made  part  of  the  BAe  146  aircraft 
Maintenance  Manual  (AMM)  (as  of 
January  1988).  The  FAA  does  not  concur 
that  the  AD  is  unwarranted.  While  the 
FAA  recognizes  that  changes  may  have 
been  made  to  the  manufacturer's 
maintenance  program,  that  program  in 
and  of  itself  is  not  mandatory  for  U.S. 
operators.  The  FAA  has  determined  that 
the  inspections  must  be  performed  by 
U.S.  operators  of  this  series  airplane, 
and  the  means  to  ensure  that  the 
inspections  are  accomplished  is  by 
issuance  of  an  AD. 

Paragraph  A.  of  the  final  rule, 
including  the  NOTE  portion,  has  been 
revised:  (1)  To  identify  the  appropriate 
Dowty  Rotol  Service  Bulletin  where 
instructions  for  certain  required 
procedures  are  located:  (2)  to  delete 
reference  to  the  revision  number  and 
date  of  the  Dowty  Rotol  Service 
Bulletins;  and  (3)  to  clarify  that  the 
modification  of  the  MLG  fittings  in 
accordance  with  Dowty  Rotol  Service 
Bulletin  146-32-56  (as  recommended  in 
Dowty  Rotol  Service  Bulletin  146-32-23) 
is  not  made  mandatory  by  this  AD.  The 
FAA  has  determined  that  these  changes 
are  for  clarification  purposes  only;  they 
will  not  increase  the  economic  burden 
on  any  operator,  nor  will  they  increase 
the  scope  of  the  AD. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  changes  described  above. 

It  is  estimated  that  30  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  8  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$9,600. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($320).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

AdoptioD  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

PART  39— (AyENDED] 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [AmMided] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  all  British 
Aerospace  (BAe)  Model  146  series 
airplanes  as  listed  in  BAe  148  Service 
Bulletin  32-73,  dated  March  13. 1987. 
certificated  in  all  categories.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  collapse  of  the  main  landing 

gear  (MLG)  due  to  defective  main  fittings, 

accomplish  the  following: 

A.  Prior  to  the  accumulation  of  12.000 
landings  or  within  the  next  1,000  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  inspect  the  main  fitting  and 
barrel  section  of  the  main  fitting  in 
accordance  with  British  Aerospace  BAe  148 
Service  Bulletin  32-73.  dated  March  13, 1987. 
If  defective  parts  are  identified  during  the 
inspection,  repair,  prior  to  further  flight,  in 
accordance  with  Dowty  Rotol  Service 
Bulletin  number  146-32-23. 

Note:  British  Aerospace  BAe  Service 
Bulletin  32-73  references  Dowty  Rotol 
Service  Bulletin  146-32-23  for  specific 
procedures  for  identification,  inspection,  and 
repair  of  the  affected  MLG  parts.  The 
modification  of  MLG  fittings  in  accordance 
with  Dowty  Rotol  Service  Bulletin  146-32-56 
(as  recommended  in  Dowty  Rotol  Service 
Bulletin  146-32-23)  is  not  made  mandatory  by 
this  airworthiness  directive. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  lime,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comment] 
and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
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operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Librarian 
for  Service  Bulletin,  P.O.  Box  17414. 
Dulles  International  Airport, 
Washington,  DC  20041.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective 
August  22, 1988. 

Issued  in  Washington.  DC.  on  July  8. 1988. 
M.C  Beard. 

Director.  Office  of  Airworthiness. 
|FR  Doc.  88-15916  Filed  7-14-88:  8:45  am] 

BtlXIMG  CODE  4fltO-t9-M 


14  CFR  Part  39 

(Docket  No.  88-NM-70-AD;  AmdL  39-5980] 

Airworttiiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  -10F,  -15, 
-30,  -30F.  -40,  and  KC-10A  (Military) 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-10  and  KC-10  series 
airplanes,  which  requires  inspection  and 
modification  or  repair,  if  necessary,  of 
the  battery  ground  cable  ground  stud 
installation  and  the  drain  valve 
installations  in  the  Center  Accessory 
Compartment  (CAC).  This  amendment  is 
prompted  by  a  report  of  a  loose  and/or 
corroded  battery  ground  stud  connection 
and  possible  contamination  of  insulation 
blankets,  or  flammable  liquid,  within  the 
CAC  lower  fuselage  area.  This 
condition,  if  not  corrected,  could  result 
in  an  in-flight  or  ground  fire  in  the  CAC. 
EFFECTIVE  DATE:  August  3, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director  of 
Publications,  Cl-LOO  (54-60).  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 


FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Richard  S.  Saul.  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L.  FAA,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach,  California 
90808:  telephone  (213)  514-6323. 
SUPPLEMENTARY  INFORMATION:  A 
McDonnell  Douglas  Model  DC-10 
airplane  recently  experienced  a  fire  in 
the  Center  Accessory  Compartment 
(CAC)  during  taxi  after  landing.  A  flight 
attendant  informed  the  captain  of  smoke 
entering  the  cabin.  The  airplane 
continued  to  the  gate  and  passengers 
were  off-loaded  in  a  normal  manner. 
The  fire  department  accessed  the  CAC 
through  a  hatch  in  the  cabin  and 
extinguished  the  fire. 

Subsequent  investigation  revealed  a 
loose  and/or  corroded  battery  ground 
stud  connection  as  the  ignition  source 
for  the  fire.  Possible  contamination  of 
insulation  blankets  in  the  CAC,  or 
flammable  liquid  within  the  CAC  lower 
fuselage  area,  may  have  provided  the 
fuel  source  for  the  fire. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
A24-141.  Revision  1,  dated  May  12, 1988. 
which  describes  procedures  for 
inspection  for  arcing  and/or  corrosion 
on  the  CAC  battery  ground  stud 
installation  and  for  proper  operation  of 
the  two  CAC  drain  valves.  The  service 
bulletin  also  provides  information  for 
proper  installation  of  ground  stud  parts 
and  advises  of  an  improved  drain  valve 
which  may  be  used  to  replace  faulty 
drain  valves. 

McDonnell  Douglas  released  Service 
Bulletin  24-73,  Revision  1,  dated 
February  2, 1978,  which  contains 
procedures  to  modify  the  CAC  battery 
ground  stud  installation  by  adding  a 
clamp  to  the  battery  ground  cable.  This 
service  bulletin  was  released  as  a  result 
of  a  McDonnell  Douglas  investigation 
which  revealed  the  potential  for 
development  of  a  loose  ground  stud 
connection  due  to  wrenching  of  the 
ground  cable  during  routine  battery 
maintenance.  Installation  of  this  clamp 
will  eliminate  the  unsafe  condition 
described  above. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
inspection  and  modification  or  repair,  if 
necessary,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin 
A24-141,  Revision  1,  dated  May  12, 1988, 
and  replacement  of  the  main  battery 
ground  cable  bracket  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  24- 
73,  Revision  1,  dated  February  2. 1978. 
Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 


is  found  that  notice  and  public 
procedure  herein  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  tu 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

PART  39-( AMENDED] 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-10-10,  -10F,  -15.  -30, 
-30F,  -40.  and  KC-10A  (Military)  series 
airplanes,  as  listed  in  McDonnell 
Douglas  Service  Bulletin  A24-141, 
Revision  1.  dated  May  12. 1988. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
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To  prevent  a  fire  in  the  Center  Accessory 
Compartment  (CAC).  accomplish  the 
following: 

A.  For  all  airplanes:  Within  30  days  after 
the  effective  date  of  this  AD.  and  thereafter 
at  intervals  not  to  exceed  60  days,  inspect  the 
battery  ground  stud  installation  for  evidence 
of  arcing  and/or  corrosion,  and  check  the  two 
CAC  drain  valve  installations  for  proper 
operation,  in  accordance  with  the 
Accomplishment  instructions  of  McDonnell 
Douglas  Service  Bulletin  A24-141.  Revision  1, 
dated  May  12. 198a 

1.  If  the  ground  stud  installation  is  found  to 
be  burnt  or  corroded,  prior  to  further  flight, 
replace  the  ground  stud  installation  parts  in 

i  ccordance  with  the  service  bulletin. 

2.  If  the  drain  valve  installation  is  not  free 
if  deterioration,  is  sticking,  or  is  not 
functioning  properly,  prior  to  further  flight, 
ri'pair  or  replace  the  drain  valve  installation 
in  accordance  with  the  service  bulletin. 

B.  For  airplanes  that  have  not  incorporated 
McDonnell  Douglas  Service  Bulletin  24-73. 
Revision  1,  dated  February  2, 1978,  or  the 
production  equivalent:  Within  90  days  after 
the  effective  date  of  this  AD,  replace  the 
main  battery  ground  cable  bracket  in 
accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  24-73.  Revision  1.  dated  February  2. 
1978.  This  constitutes  terminating  action  for 
(he  repetitive  inspection  requirements  of 
paragraph  A.,  above. 

C.  Alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  OfTice,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appivpiiate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  Califoinia  90846,  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 

This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle, 
Washington  or  the  Los  Angeles  Aircraft 
Certification  Office.  4344  Donald 
Douglas  Drive,  Long  Beach,  California. 

This  amendment  becomes  effective 
August  3. 1988. 

Issued  in  Washington,  DC  on  )uly  B,  1988. 
M.C.  Baard. 

Director,  Office  of  Airworthiness. 
|FR  Doc.  88-15917  Filed  7-14-88:  8:45  am) 
■ILUNO  CODE  4«10-1>-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  74, 81.  and  82 

[Docktt  No*.  76N-0366  and  83C-0127] 

Revocation  of  RagulatkMis;  DliC  Rod 
No.  8  and  DAC  Red  No. « 

AQENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  removing  the 
color  additive  regulations  that  provide 
for  the  use  of  color  additives  D&C  Red 
No.  8  and  D&C  Red  No.  9  for  use  in 
ingested  drugs  and  cosmetic  lip  products 
and  in  externally  applied  drugs  and 
cosmetics.  This  action  is  based  upon 
previous  fmdings  by  FDA  that  these 
color  additives  are  carcinogenic  in  test 
animals  and  on  the  decision  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  on  D&C  Orange  No.  17  and 
D&C  Red  No.  19  that  carcinogenic  color 
additives  cannot  be  listed  as  color 
additives  on  the  basis  of  a  de  minimis 
exception  to  the  color  additive  Oelaney 
clause  in  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act).  Published 
elsewhere  in  this  issue  of  the  Federal 
Register  is  a  notice  denying  the  color 
additive  petition  that  requested 
permanent  listing  of  D&C  Red  Nos.  8 
and  9  as  color  additives. 
dates:  Effective  July  15. 1988;  objections 
by  August  15. 1988. 
ADDRESS:  Documents  may  be  seen  in, 
and  written  objections  to,  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerad  L.  McCowin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-330). 
Food  and  Drug  Administration,  200  C 
St.,  SW..  Washington.  DC  20204. 202- 
472-5676. 
SUPPLEMENTARY  INFORMATKM: 

I.  Regulatory  History 

In  the  Federal  Register  of  December  5, 
1986  (51  FR  43877),  FDA  published  a 
final  rule  permanently  listing  D&C  Red 
No.  8  and  D&C  Red  No.  0  for  use  in 
ingested  drug  and  cosmetic  lip  products 
and  in  externally  applied  drugs  and 
cosmetics.  In  that  final  rule  FDA 
concluded  that,  although  available 
studies  estabhsh  diat  D&C  Red  No.  9 
and,  by  implication.  D&C  Red  No.  8  are 
carcinogens  when  ingested  by 
laboratory  animals,  quantitative  risk 
assessments  of  the  color  additives 
indicate  that  the  risk  of  human  cancer 


from  use  of  these  color  additives  in 
ingested  drug  and  cosmetic  lip  products, 
and  in  externally  applied  drugs  and 
cosmetics,  would  be  extremely  low  and 
that  there  would  be  no  benefit  to  the 
public  health  from  prohibiting  these  uses 
of  the  color  additives.  FDA  concluded 
that  the  use  of  D&C  Red  No.  8  and  D&C 
Red  No.  9  were  safe  under  the 
conditions  prescribed  in  the  regulations 
permanently  listing  the  color  additives. 
FDA  also  concluded  in  the  December 
5, 1986,  final  rule  that  it  was  appropriate 
to  apply  de  minimis  exceptions  to  the 
Delaney  clause  of  the  Color  Additive 
Amendjnents  of  1960  (the  amendments) 
to  the  act  because  any  risk  of  cancer 
that  the  color  additives  may  present  is 
of  no  public  health  consequence. 

II.  Comments  and  Objections 

In  response  to  the  December  5, 1966, 
final  rule,  the  Public  Citizen  Litigation 
Group  (Public  Citizen)  and  others  filed 
objections  to  the  listing  of  D&C  Red  Nos. 
8  and  9.  These  objections  stayed  the 
effective  date  of  the  final  regulations. 
Additionally,  the  Cosmetic,  Toiletry  and 
Fragrance  Association,  Inc.  (CTFA). 
submitted  comments  to  FDA  in  support 
of  the  agency's  actions.  Neither  group 
requested  a  hearing. 

FDA.  in  die  Federal  Register  of  June  5, 
1987  (52  FR  21302),  responded  to  the 
objections.  In  that  document,  FDA 
modified  several  aspects  of  the 
manufacturing  process  for  D&C  Red  No. 
9,  and  established  a  new  effective  date 
for  the  permanent  listing  of  D&C  Red 
Nos.  8  and  9.  This  rule  also  established  a 
new  effective  date  for  the  revised  new 
manufacturing  process  for  D&C  Red  No. 
9,  incorporated  FDA's  explanation  of  its 
interpretations  of  the  Delaney  clause 
that  had  been  published  in  the  Federal 
Register  of  February  19. 1987.  and 
reaffirmed  the  agency's  conclusions  as 
to  the  safety  of  the  two  color  additives. 

On  July  31. 1987.  FDA  confirmed  die 
effective  date  of  the  rule  revising  the 
manufacturing  process  for  D&CHed  No. 
9. 

III.  Legal  Action 

On  August  3. 1987,  Public  Citizen  filed 
suit  in  the  U.S.  Court  of  Appeals  for  the 
Third  Circuit  of  Philadelphia,  seeking  to 
overturn  FDA's  decision  to  permanently 
list  D&C  Red  Nos.  8  and  9.  However, 
before  a  decision  was  reached  by  that 
Court,  the  U.S.  Court  of  Appeals  in 
Washington.  DC  issued  a  decision 
relating  to  D&C  Red  No.  19  and  D&C 
Orange  No.  17  and  holding  that  "the 
Delaney  clause  of  Color  Additive 
Amendments  does  not  contain  an 
implicit  de  minimis  exception  for 
carcinogens  with  trivial  risk  to  humans," 


and  that  the  listing  of  carcinogenic  color 
additives  is  contrary  to  law. 

Following  this  decision,  CTFA,  an 
intervener  in  the  D.C.  Circuit  case, 
petitioned  the  U.S.  Supreme  Court  to 
grant  a  writ  of  certiorari  on  the  decision. 
On  April  28, 1988,  the  Supreme  Court 
denied  certiorari.  The  agency,  on  May 
26, 1988,  asked  the  Court  of  Appeals  for 
the  Third  Circuit  to  remand  the  case  on 
D&C  Red  Nos.  8  and  9  to  the  agency  so 
that  it  could  revoke  the  listings  of  these 
colors  because  of  the  D.C.  Circuit's 
decision,  involving  the  same  issues,  on 
D&C  Red  No.  19  and  D&C  Orange  No. 
17.  D&C  Res  Nos.  8  and  9  had  been 
permanendy  listed  based  upon  legal 
reasoning  identical  to  that  used  to 
permanently  list  D&C  Red  No.  19  and 
D&C  Orange  No.  17.  Subsequently,  the 
Court  of  Appteals  for  the  Third  Circuit 
granted  the  agency's  request  and 
remanded  to  FDA  the  decision  in  D&C 
Red  Nos.  8  and  9. 

IV.  FDA  Actioii 

In  reaching  its  decision  regarding  the 
action  to  be  taken  on  D&C  Red  No.  8 
and  D&C  Red  No.  9,  FDA  has  considered 
the  D.C.  Circuit's  decision  on  D&C  Red 
No.  19  and  D&C  Orange  17  that  the 
Delaney  clause  bars  the  permanent 
listing  of  any  color  additive  that  has 
been  shown  to  induce  cancer.  FDA  has 
found  that  D&C  Red  No.  9.  and,  by 
implication,  D&C  Red  No.  8.  induce 
cancer  in  laboratory  test  animals.  There 
have  been  no  additional  data  submitted 
to  FDA  that  would  contravene  the 
agency's  previous  findings.  The 
carcinogenicity  of  D&C  Red  No.  9  and 
other  data  relevant  to  the  safety  of  the 
two  additives  were  discussed  in  the 
Federal  Register  in  documents  published 
on  December  5. 1986  (51  FR  43877).  June 
5, 1987  (52  FR  21302),  and  July  31, 1987 
(52  FR  28552). 

V.  Conclusions 

FDA  has  previously  concluded  that 
D&C  Red  No.  9  induces  cancer  in  test 
animals,  that  D&C  Red  No.  8  is 
toxicologically  equivalent  to  D&C  Red 
No.  9.  and  that  therefore  the  results  of 
toxicity  and  carcinogenicity  studies  of 
D&C  Red  No.  9  apply  to  both  additives. 
No  new  data  or  information  have  been 
submitted  to  FDA  on  this  issue.  On  the 
basis  of  the  finding  of  carcinogenicity 
and  the  D.C.  Circuit  Court's  decision  on 
D&C  Red  No.  19  and  D&C  Orange  No.  17 
that  there  is  no  de  minimis  exception  to 
the  Delaney  clause  for  color  additives, 
FDA  concludes  that  the  regulations 
permanently  listing  D&C  Red  Nos.  8  and 
9  are  contrary  to  law  and  without  legal 
effect.  Moreover,  in  light  of  the  Court's 
ruling,  the  carcinogenicity  of  the  color 
additives,  and  the  congressional  concern 


as  expressed  in  the  Delaney  clause 
about  the  safety  of  color  additives  found 
to  be  carcinogens,  the  agency  concludes 
that  not  only  is  there  no  legal  basis  upon 
which  to  permit  the  permanent  listing  of 
the  color  additives,  but  also  no  basis  to 
put  them  back  on  the  provisional  list 
(Pub.  L.  86-618,  section  203(a)).  Thus,  in 
the  regulations  set  forth  below,  the 
agency  is  removing  those  color  additive 
regulations  which  permanently  listed 
D&C  Red  No.  8  and  D&C  Red  No.  9.  and 
removing  the  regulations  that  provide 
for  the  provisional  use  of  the  lakes  of 
the  color  additives. 

Consistent  with  the  revocation 
regulations,  all  certificates  heretofore 
issued  for  both  D&C  Red  No.  8  and  D&C 
Red  No.  9,  their  lakes,  and  all  mixtures 
containing  these  color  additives  for 
ingested  drug  and  cosmetic  lip  products 
and  for  externally  applied  drug  and 
cosmetic  uses  are  cancelled  as  of  July 
IS,  1968.  After  this  date,  the  addition  of 
D&C  Red  No.  8  or  D&C  Red  No.  9  to 
drugs  or  cosmetics  will  cause  such 
products  to  be  adulterated  within  the 
meaning  of  sections  501  and  601  of  the 
act  (21  U.S.C.  351  and  361)  and  to  be 
subject  to  regulatory  action.  This 
prohibition  applies  to  the  use  of  the 
straight  color  additives,  their  lakes,  and 
mixtures  of  the  color  additives  and  their 
lakes.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
notice  denying  the  color  additive 
petition  for  these  two  color  additives. 

FDA  also  concludes  that  the  health 
concern  regarding  the  use  of  these  color 
additives  does  not  represent  an  acute, 
imminent  hazard.  Therefore,  the 
protection  of  the  public  health  does  not 
require:  (1)  Recall  from  the  market  of 
drug  and  cosmetic  products  for  external 
use  that  contain  either  color  additive,  or 
(2)  the  destruction  of  such  drug  or 
cosmetic  products  to  which  either  color 
has  already  been  added. 

Manufacturers  of  new  drugs  and  new 
animal  drugs  (including  certifiable 
antibiotics  for  animal  use)  that  contain 
D&C  Red  No.  8  or  D&C  Red  No.  9  may 
either  discontinue  use  of  the  color 
additives  or  substitute  different  color 
additives  in  accordance  with  the 
provisions  of  21  CFR  314.70(b)(2)(i)  and 
(d)(4)  or  21  CFR  514.8(d)(3)  and  (e).  as 
appropriate.  If  a  substitute  color 
additive  is  not  used,  the  human  drug 
manufacturer  shall  describe  the  change 
fully  in  the  next  annual  report  as 
required  under  §  314.81(b)(2)(iv)(6).  If  a 
substitute  color  additive  is  used,  the 
manufacturer  shall  file  with  FDA  a 
supplemental  new  drug  application  or  a 
supplemental  new  animal  drug 
application  containing  data  describing 
the  new  composition  and  showing  that 


the  change  is  composition  does  not 
interfere  with  any  assay  or  other  control 
procedures  used  in  manufacturing  the 
drug,  or  that  the  assay  and  control 
procedures  have  been  revised  to  make 
them  adequate. 

The  applicant  shall  also  submit  data 
available  to  establish  the  stability  of  the 
revised  formulation.  If  the  data  are  too 
limited  to  support  a  conclusion  that  the 
drug  will  retain  its  declared  potency  for 
a  reasonable  marketing  period,  the 
applicant  shall  submit  a  commitment  to 
test  the  stability  of  marketed  batches  at 
reasonable  intervals,  to  submit  to  FDA 
those  data  as  they  become  available. 
and  to  recall  from  the  market  any  batch 
found  to  fall  outside  the  approved 
specifications  for  the  drug. 

Each  sponsor  of  a  notice  of  claimed 
investigational  exemption  for  a  new 
drug  (IND)  or  a  notice  of  claimed 
investigational  exemption  for  a  new 
animal  drug  (INAD)  containing  D&C  Red 
No.8  or  D&C  Red  No.  9  should  promptly 
amend  the  IND  or  INAD  to  indicate  that 
the  color  additives  have  been  deleted  or 
a  different  color  additive  substituted. 

FDA  is  aware  that  supplies  of 
alternative  color  additives  and  labeling 
may  be  difficult  to  obtain  immediately. 
Consequently,  drug  and  cosmetic 
labeling  that  states  that  the  product 
contains  "artificial  color"  or  that 
specifically  identifies  D&C  Red  No.  8 
and  D&C  Red  No.  9  may  continue  to  be 
used  with  the  imcolored  product  or 
product  containing  alternative  color 
additives  during  the  time  necessary  to 
obtain  supplies  of  revised  labeling  or 
until  July  17, 1989,  whichever  comes 
first. 

VI.  Economic  and  Environmental 
Impacts 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354)  do  not  apply  to  actions  of  this  type. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  A  copy  of  the  FDA 
environmental  assessment  is  on  file  with 
the  Dockets  Management  Branch 
(address  above). 

List  of  Subjects 

21  CFR  Part  74 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

21  CFR  Part  81 

Color  additives.  Cosmetics.  Drugs. 
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21  CFR  Part  82 

Color  additives,  Color  additives  lakes, 
Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Parts  74,  81,  and  82 
are  amended  as  follows: 

PART  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  74  continues  to  read  as  follows: 

Authority:  Sees.  701.  70a  52  Stat.  1055-1056 
as  amended.  74  Stat.  399-407  as  amended  (21 
U.S.C.  371,  376;  21  CFR  5.10. 

§74.13M    (Rtmovedl 

2.  Section  74.1308  DSC  Red  No.  8  is 
removed. 

§741.1309    (Removed] 

3.  Section  74.1309  D&CRedNo.  9  is 
removed. 

§74.230«    [Rwnoved] 

4.  Section  74.2308  D6€  Red  No.  8  is 
removed. 

§74.2309    ( Removed  ] 

5.  Section  74.2309  D&C  Red  No.  9  is 
removed. 

PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

6.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Authority:  Sees.  701.  706,  52  Stat.  1055-1056 
as  amended.  74  Stat.  399-407  as  amended  (21 
U.S.C.  371.  376):  Title  II.  Pub.  L  86-618:  sec. 
203.  74  Slat.  404-407  (21  U.S.C.  376,  note):  21 
CFR  5.10. 

7.  Section  81.30  is  amended  by  adding 
new  paragraphs  (s]  (3)  and  (4)  to  read  as 
follows: 

§  81.30    Cancellation  of  certificate*. 

*  •  *  *  • 

(s)  *  •  • 

(3)  Certificates  issued  for  D&C  Red 
No.  8,  and  D&C  Red  No.  9,  their  lakes, 
and  all  mixtures  containing  these  color 
additives  are  cancelled  and  have  no 
effect  as  pertains  to  their  use  in  ingested 
drug  and  cosmetic  lip  products  and  in 
externally  applied  drugs  and  cosmetics 
after  )uly  15, 1988,  and  use  of  these  color 
additives  in  the  manufacture  of  ingested 
drugs  and  cosmetic  lip  products  and  in 
externally  applied  drugs  and  cosmetics 
after  this  date  will  result  in  adulteration. 

(4)  The  agency  Hnds,  on  the  basis  of 
the  scientific  evidence  before  it.  that  no 
action  has  to  be  taken  to  remove  from 
the  market  ingested  drug  and  cosmetic 


lip  products  and  externally  applied 
drugs  and  cosmetics  to  which  the  color 
additives  were  added  on  or  before  July 
15. 1988. 


PART  82— LISTING  OF  CERTIHED 
PROVISIONALLY  USTED  COLORS 
AND  SPECIFICATIONS 

8.  The  authority  citation  for  21  CFR 
Part  82  continues  to  read  as  follows: 

Authority:  Sees.  701.  706,  52  Stat.  1055-1056 
as  amended.  74  Stat.  399-407  as  amended  (21 
use.  371.  376):  21  CFR  5.10. 

§82.1308    [Removed) 

9.  Section  82.1308  DSrC  Red  No.  8  is 
removed. 

§82.1309    [Removed] 

10.  Section  82.1309  D6<:  Red  No.  9  is 
removed. 

Dated:  July  12, 1968. 

lohn  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

|FR  Doc.  88-16045  Filed  7-14-88:  8:45  am] 
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21  CFR  Parts  74. 81,  and  82 

(Docket  No*.  76N-0366, 83C-0102.  Mid 
83C-0129] 

Revocation  of  Regulations;  DAC  Red 
No.  19  and  D«C  Orange  No.  17 

AQENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  removing  the 
color  additive  regulations  that  provide 
for  the  use  of  the  color  additives  D&C 
Red  No.  19  and  D&C  Orange  No.  17  for 
use  in  externally  applied  drugs  and 
cosmetics.  The  FDA  action  is  based 
upon  the  fact  that  the  color  additives 
induce  cancer  and  the  finding  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  that  the  two  color  additives 
cannot  be  listed  as  color  additives  on 
the  basis  of  a  de  minimis  exception  to 
section  706(b]  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act).  (The  U.S. 
Supreme  Court  subsequently  refused  a 
writ  of  certiorari  on  the  Appeals  Court 
decision.)  Published  elsewhere  in  this 
issue  of  the  Federal  Register  are  notices 
denying  the  color  additive  petitions  that 
requested  approval  of  D&C  Red  No.  19 
and  D&C  Orange  No.  17  as  color 
additives. 

dates:  Effective  July  15, 1988:  objections 
by  August  15, 1988. 
ADDRESS:  Documents  may  be  seen  in, 
and  written  objections  to,  the  Dockets 
Management  Branch  (llFA-305),  Food 


and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerad  L  McCowin,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-330), 

Food  and  Drug  Administration.  200  C 

Street  SW..  Washington.  DC  20204.  202- 

472-5676. 

SUPPLEMENTARY  INFORMATION: 


L  Regulatory  History 

In  the  Federal  Register  of  August  7, 
1986.  FDA  published  final  regulations 
permanently  listing  D&C  Orange  No.  17 
and  D&C  Red  No.  19  for  use  in 
externally  applied  drugs  and  cosmetics 
(51  FR  28331  and  51  FR  28346. 
respectively).  In  these  two  documents 
FDA  concluded  that,  although  available 
studies  establish  that  the  color  additives 
induced  cancer  in  animals,  quantitative 
risk  estimates  of  the  colors  indicate  that 
the  risk  of  human  cancer  from  use  of 
these  color  additives  in  externally 
applied  drugs  and  cosmetics  would  be 
extremely  low  and  that  there  would  be 
no  benefit  to  the  public  health  from 
prohibiting  these  uses  of  the  color 
additives.  FDA  concluded  that  the  use  of 
D&C  Red  No.  19  and  D&C  Orange  No.  17 
in  externally  applied  drugs  and 
cosmetics  was  safe  under  the  conditions 
of  use  prescribed  in  the  regulations 
permanently  listing  the  colors. 

FDA  also  concluded  in  the  August  7. 
1986,  documents  that  it  was  appropriate 
to  apply  de  minimis  exceptions  to  the 
Delaney  clause  of  the  Color  Additives 
Amendiment  to  the  Food,  Drug,  and 
Cosmetic  Act  because  any  theoretical 
risk  of  cancer  that  the  color  additives 
may  present  is  of  no  public  health 
consequence. 

II.  Comments  and  Objections 

On  August  21, 1986.  in  response  to  the 
final  rules  permanently  listing  D&C 
Orange  No.  17  and  D&C  Red  No.  19,  the 
Public  Citizen  Litigation  Group  (Public 
Citizen)  filed  objections  to  the  final  rule. 
This  filing  automatically  stayed  the 
effective  date  of  the  color  additive 
regulations.  On  September  8, 1986,  the 
Cosmetic  Toiletry  and  Fragrance 
Association.  Inc.  (CTFA),  filed 
comments  in  support  of  both  final  rules. 
Neither  the  objections  nor  comments, 
however,  requested  a  hearing. 

FDA.  in  the  Federal  Register  of 
October  6. 1986  (51  FR  35509).  published 
a  final  rule  which  responded  to  the 
objections  from  Public  Citizen;  removed 
the  stay  of  the  regulations  for  the 
permanent  listing  of  D&C  Orange  No.  17 
and  D&C  Red  No.  19;  and  established 
the  elective  date  of  October  6. 1986.  for 
their  use  in  externally  applied  drugs  and 
cosmetics. 
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Following  publication  of  this  final 
rule.  Public  Citizen  filed  suit  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  to  overturn  the  FDA  decision 
to  permanently  list  these  two  color 
additives  [Public  Citizen  v.  Young.  No. 
86-1548). 

III.  Judicial  Review 

In  an  opinion  dated  October  23, 1987. 
the  court  presented  its  finding  regarding 
the  Public  Citizen  challenge  of  the 
decision  by  FDA  to  permanently  list  the 
color  additives  D&C  Red  No.  19  and 
D&C  Orange  No.  17,  stating: 

In  sum,  we  hold  that  the  Delaney  Clause  of 
the  Color  Additive  Amendments  does  not 
contain  an  implicit  de  minimis  exception  for 
carcinogens  with  trivial  risk  to  humans.  We 
based  this  decision  on  our  understanding  that 
Congress  adopted  an  "extraordinarily  rigid" 
position,  denying  the  FDA  authority  to  list  a 
dye  once  it  is  found  to  "induce  cancer  in 
animals"  in  the  conventional  sense  of  the 
term. 

In  its  conclusion  the  Court  stated: 

In  sum  we  hold  that  the  agency's  de 
minimis  interpretation  of  the  Delaney  Clause 
of  the  Color  Additive  Amendments  is 
contrary  to  law.  The  listing  decisions  for  D&C 
Orange  No.  17  and  D&C  Red  No.  19  based  on 
that  interpretation  must  therefore  be 
corrected. 

Following  this  decision,  the  Cosmetic, 
Toiletry  and  Fragrance  Association,  an 
intervenor  in  the  Court  of  Appeals  case, 
petitioned  the  United  States  Supreme 
Court  to  grant  a  writ  of  certiorari  on  the 
decision  of  the  Appeals  Court.  The 
petition  was  opposed  by  both  Public 
Citizen  and  the  U.S.  Government.  On 
April  18, 1986,  the  Supreme  Court 
refused,  without  comment,  to  grant  the 
writ. 

IV.  FDA  Action 

In  reaching  its  decision  regarding  the 
action  to  be  taken  on  the  D&C  Red  No. 
19  and  D&C  Orange  No.  17,  FDA  has 
considered  the  Appeals  Court's  decision 
that  the  Delaney  clause  presents  a  bar 
to  the  permanent  listing  of  any  color 
additive  that  has  been  shown  to  induce 
cancer  and  the  Supreme  Court's  refusal 
to  grant  a  writ  of  certiorari  for  appeal  of 
the  decision.  FDA  has  found  that  the 
two  color  additives  induce  cancer  in  test 
animals,  and  there  have  been  no 
additional  data  submitted  to  FDA  that 
would  contravene  the  agency's  previous 
findings.  The  carcinogenicity  of  D&C 
Red  No.  19  and  other  data  relevant  to  its 
safety  were  discussed  in  the  Federal 
Register  in  documents  published  on 
February  4, 1983  (48  FR  5262)  and 
August  7, 1986  (51  FR  28346).  The 
carcinogenicity  of  D&C  Orange  No.  17 
and  other  data  relevant  to  its  safety 
were  discussed  in  the  Federal  Register 


in  documents  published  April  1. 1963  (48 
FR  14045)  and  August  7. 1986  (51  FR 
28331). 

V.  Conclusions 

FDA  has  previously  concluded  that 
these  colors  additives  induce  cancer  in 
test  animals.  On  the  basis  of  the  finding 
of  carcinogenicity  and  the  Court 
decision  that  there  is  no  de  minimis 
exception  to  the  Delaney  clause  for 
color  additives.  FDA  hereby  concludes 
that  the  regulations  are  contrary  to  law 
and  without  legal  effect.  Moreover,  in 
light  of  the  Court's  ruling,  the 
carcinogenicity  of  the  color  additives, 
and  the  Congressional  concern  as 
expressed  in  the  Delaney  clause  about 
the  safety  of  color  additives  found  to  be 
carcinogens,  the  agency  concludes  that 
not  only  is  there  no  legal  basis  upon 
which  to  continue  the  permanent  listing 
of  the  color  additives,  but  also  no  basis 
to  put  them  back  on  the  provisional  list 
(Pub.  L  86-618,  section  203(a)).  Thus,  in 
the  regulations  set  forth  below,  the 
agency  is  removing  those  color  additive 
regulations  which  permanently  listed 
D&C  Orange  No.  17  and  D&C  Red  No.  19 
and  removing  the  regulation  that 
provides  for  the  provisional  use  of  lakes 
of  these  color  additives. 

Furthermore,  consistent  with  the 
revocation  regulations,  all  certificates 
heretofore  issued  for  both  D&C  Red  No. 
19  and  D&C  Orange  No.  17,  their  lakes, 
and  all  mixtures  containing  these  color 
additives  for  externally  applied  drug 
and  cosmetic  use  are  cancelled  as  of 
July  15. 1988.  After  this  date,  the 
addition  of  D&C  Red  No.  19  or  D&C 
Orange  No.  17  to  drugs  or  cosmetics  will 
cause  such  products  to  be  adulterated 
within  the  meaning  of  sections  501  and 
601  of  the  act  (21  U.S.C.  351  and  361)  and 
to  be  subject  to  regulatory  action.  This 
prohibition  applies  to  the  use  of  the 
straight  color  additives,  their  lakes,  and 
mixtures  of  the  color  additives  and  their 
lakes.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing 
notices  denying  the  color  additive 
petitions  for  these  two  color  additives. 

FDA  also  concludes  that  the  health 
concern  regarding  the  use  of  these  color 
additives  does  not  represent  an  acute, 
imminent  hazard.  Therefore,  the 
protection  of  the  public  health  does  not 
require:  (1)  Recall  from  the  market  of 
drug  and  cosmetic  products  for  external 
use  that  contain  either  color  additive,  or 
(2)  the  destruction  of  such  drug  or 
cosmetic  preparations  to  which  either 
color  has  already  been  added. 

Manufacturers  of  new  drugs  and  new 
animal  drugs  (including  certifiable 
antibiotics  for  animal  use)  that  contain 
D&C  Red  No.  19  or  D&C  Orange  No.  17 
may  either  dicontinue  use  of  the  color 


additives  or  substitute  different  color 
additives  in  accordance  with  the 
provisions  of  21  CFR  314.70(bM2)(i)  and 
(d)(4)  or  21  CFR  514.8(d)(3)  and  (e)  as 
appropriate.  If  a  substitute  color 
additive  is  not  used,  the  human  drug 
manufacturer  shall  describe  the  change 
fully  in  the  next  annual  report  as 
required  under  §  314.81(b)(2)(iv)(Z7).  If  a 
substitute  color  additive  is  used,  the 
manufacturer  shall  file  with  FDA  a 
supplemental  new  drug  application  or  a 
supplemental  new  animal  drug 
application  containing  data  describing 
the  new  composition  and  showing  that 
the  change  In  composition  does  not 
interfere  with  any  assay  or  other  control 
procedures  used  in  manufacturing  the 
drug,  or  that  the  assay  and  control 
procedures  have  been  revised  to  make 
them  adequate. 

The  applicant  shall  also  submit  data 
available  to  establish  the  stability  of  the 
revised  formulation.  If  the  data  are  too 
limited  to  support  a  conclusion  that  the 
drug  will  retain  its  declared  potency  for 
a  reasonable  marketing  period,  the 
applicant  shall  submit  a  commitment  to 
test  the  stability  of  marketed  batches  at 
reasonable  intervals,  to  submit  to  FDA 
those  data  as  they  become  available, 
and  to  recall  from  the  market  any  batch 
found  to  fall  outside  the  approved 
specifications  for  the  drug. 

Each  sponsor  of  a  notice  of  claimed 
investigational  exemption  for  a  new 
drug  (IND)  or  a  notice  of  claimed 
investigational  exemption  for  a  new 
animal  drug  (INAD)  containing  one  of 
the  subject  colors  should  promptly 
amend  the  IND  or  INAD  to  indicate  that 
the  color  additives  have  been  deleted  or 
a  different  color  substituted. 

FDA  is  aware  that  supplies  of 
alternative  color  additives  and  labeling 
may  be  difficult  to  obtain  immediately. 
Consequently,  drug  and  cosmetic 
labeling  that  states  that  the  product- 
contains  "artificial  color"  or  that 
specifically  identifies  D&C  Red  No.  19 
and  D&C  Orange  No.  17  may  continue  to 
be  used  with  the  uncolored  product  or 
product  containing  the  alternative  colors 
during  the  time  necessary  to  obtain 
supplies  of  revised  labeling  or  until  July 
17, 1989.  whichever  comes  first. 

VI.  Economic  and  Environmental 
Impacts 

The  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354)  do  not  apply  to  actions  of  this  type. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 


26770 


Federal  Register  /  Vol.  53.  No.  136  /  Friday.  July  15.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  136  /  Friday.  July  15.  1988  /  Rules  and  Regulations 26771 


required.  A  copy  of  the  FDA 
environmental  assessment  is  on  file  with 
the  Dockets  Management  Branch 
(address  above). 

List  of  Subjects 

21  CFR  Part  74 

Color  additives.  Cosmetics.  Drugs. 
Medical  devices. 

21  CFR  Part  81 

Color  additives.  Cosmetics.  Drugs. 
21  CFR  Part  82  } 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetics  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Parts  74.  81.  and  82 
are  amended  as  follows: 

PART  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  74  continues  to  read  as  follows: 

Authority:  Sees.  701.  706.  52  Stat.  1055-1056 
as  Hmended.  74  Stat.  399-407  as  amended  (21 
U.S.C.  371.  376):  21  CFR  5.10. 

S  74.1267    (Rcmovtd) 

2.  Section  74.1267  DSC  Orange  No.  17 
is  removed. 

§74.1319    (Removed) 

3.  Section  74.1319  DfrC  Red  No.  19  is 
removed. 

§74.2267    (Removedl 

4.  Section  74.2267  DfrC  Orange  No.  17 
is  removed. 

§74^19    [Rwnovtdl 

5.  Section  74.2319  D&C  Red  No.  19  is 
removed. 

PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS.  DRUGS.  AND 
COSMETICS 

6.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Autliority:  Sees.  701.  706.  52  Stat.  1055-1056 
as  amended.  74  Stat.  399-407  as  amended  (21 
U.S.C.  371.  376):  Title  11,  Pub.  L  86-618:  sec. 
203.  74  Stat.  404-407  (21  U.S.C.  376.  note);  21 
CFR  5.10. 

7.  Section  81.30  is  amended  by  adding 
new  paragraphs  (r)  (4)  and  (5).  and  (t)  (3) 
and  (4)  to  read  as  follows: 

§11.30    C«nc«ltetton  Of  ctrtlflcatM. 


(r)  •  •  ' 

(4)  Certificates  issued  for  D&C  Red 
No.  19.  its  lakes,  and  all  mixtures 
containing  this  color  additive  are 


cancelled  and  have  no  effect  as  pertains 
to  its  use  in  externally  applied  drugs  and 
cosmetics  after  |uly  15. 1988.  and  use  of 
this  color  in  the  manufacture  of 
externally  applied  drugs  or  cosmetics 
after  this  date  will  result  in  adulteration. 
(5)  The  agency  finds,  on  the  scientific 
evidence  before  it.  that  no  action  has  to 
be  taken  to  remove  from  the  market 
externally  applied  drugs  and  cosmetics 
to  which  D&C  Red  No.  19  was  added  on 
or  before  July  15, 1988. 

(t)  •  •  • 

(3)  Certificates  issued  for  D&C  Orange 
No.  17,  its  lakes  and  all  mixtures 
containing  this  color  additive  are 
cancelled  and  have  no  effect  as  pertains 
to  its  use  in  externally  applied  drugs  and 
cosmetics  after  )uly  15, 1988.  and  use  of 
this  color  in  the  manufacture  of 
externally  applied  drugs  or  cosmetics 
after  this  date  will  result  in  adulteration. 

(4)  The  agency  Hnds,  on  the  scientific 
evidence  before  it.  that  no  action  has  to 
be  taken  to  remove  from  the  market 
externally  applied  drugs  and  cosmetics 
to  which  D&C  Orange  No.  17  was  added 
on  or  before  July  15. 1988. 

PART  82— USTING  OF  CERTIFIED 
PROVISIONALLY  USTED  COLORS 
AND  SPECIFICATIONS 

8.  The  authority  citation  for  21  CFR 
Part  82  continues  to  read  as  follows: 

Authority:  Sees.  701.  706.  52  Slat.  1055-1056 
as  amended.  74  Slat.  399-407  as  amended  (21 
use.  371.  376):  21  CFR  5.10. 

§82.1267    (Removed] 

9.  Section  82.1267  DSC  Orange  No.  17 
is  removed. 

§62.1319    (Removedl 

10.  Section  82.1319  D&C  Red  No.  19  is 
removed. 

Dated:  July  12. 1968. 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

|FR  Doc.  88-16041  Filed  7-14-88: 8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

CoMt  Guard 

33  CFR  Part  100 

(00009-86-21] 

SfMCial  Local  Ragulationa:  Detroit  Jazz 
Faatival  Firaworfca,  DatroH  Rtvar 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule  and  request  for 
comments. 


summary:  Special  Local  Regulations  are 
being  adopted  for  the  Detroit  jazz 
Festival  Fireworks  Display.  This  event 
will  be  held  on  the  Detroit  River  on 
September  2. 1988  from  9:00  P.M.  to  10:00 
P.M.  In  case  of  inclement  weather,  the 
event  will  be  held  on  September  3. 1988. 
The  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event. 

DATES:  These  regulations  become 
effective  on  September  2. 1988  and 
terminate  on  September  3. 1988. 
Comments  on  this  regulation  must  be 
received  on  or  before  July  29, 1988. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (inc).  Ninth  Coast 
Guard  District.  1240  East  9th  Street, 
Cleveland,  OH  44199.  The  comments 
will  be  available  for  inspection  and 
copying  at  the  Ice  Navigation  Center, 
Room  2007 A,  1240  East  9th  Street, 
Cleveland,  OH.  Normal  office  hours  are 
between  7:30  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered. 

FOR  FURTHER  INFORMATION  CONTACT 

MST2  SCOTT  E.  BEFUS.  Office  of 
Search  and  Rescue.  Ninth  Coast  Guard 
District.  1240  E  9th  St.,  Cleveland,  OH 
44199,  (216)  522-3982. 
SUPPI.EMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  by  the 
Commander.  Ninth  Coast  Guard  District, 
until  )une  16. 1988.  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event. 
Interested  parties  have,  however,  been 
previously  notified  of,  and  some  have 
commented  on,  this  event.  Those 
comments  were  considered  in  preparing 
this  regulation. 

An  opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "ADDRESS"  in  this  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  the  regulations,  and  give 
reasons  for  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed.  Comments  must  be  received 
on  or  before  July  29. 1988. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 


Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034: 
February  26. 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MST2  SCOTT  E.  BEFUS,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
C.  V.  MOSEBACH.  project  attorney. 
Ninth  Coast  Guard  District  L.egal  Office. 

Discussion  of  Regulations 

The  Detroit  Jazz  Festival  Fireworks 
Display  will  be  conducted  on  the  Detroit 
River  on  September  2, 1988.  This  event 
will  have  falling  ash  and  debris  and  an 
unusually  large  concentration  of 
spectator  boats  which  could  pose 
hazards  to  navigation  in  the  area. 
Vessels  desiring  to  transit  the  regulated 
area  may  do  so  only  with  prior  approval 
of  the  Patrol  Commander  (U.S.  Coast 
Guard  Group  Detroit.  MI). 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-[AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35 

2.  Part  100  is  amended  to  add  a 
temporary  section  100.35-0921  to  read  as 
follows: 

§  100.35-0921    Detrott  Jazt  Festival 
Firewortu  Display,  Detroit  River. 

(a)  Regulated  Area:  (1)  The  following 
area  will  be  closed  to  vessel  navigation 
or  anchorage  for  vessels  of  65  feet  in 
length  or  greater  from  7:00  p.m.  (local 
time)  until  11:00  p.m.  on  September  2. 
1988: 

The  U.S.  waters  of  the  Detroit  River 
between  the  Ambassador  Bridge  and  the 
downstream  end  of  Belle  Isle. 

(2)  The  following  portion  of  the 
Detroit  River  will  be  closed  to  all  vessel 
traffic,  from  8:00  p.m.  (local  time)  until 
11:00  p.m.  on  September  2, 1988: 

The  area  bound  on  the  south  by  the 
International  Boundary,  on  the  west  by 
83  degrees  3  minutes  West,  on  east  by  83 


degrees  2  minutes  West,  and  the  north 
by  the  U.S.  shoreline. 

(b)  Special  Local  Regulations: 

(1)  Vessels  under  65  feet  shall  begin 
clearing  the  shipping  channels  at  11:00 
p.m.  local  or  when  the  fireworks  display 
ends,  whichever  comes  first. 

(2)  Fireworks  barges  will  be  moved  to 
positions  in  the  Detroit  River  after  6:30 
p.m.  on  September  2, 1988,  and  will  be 
removed  immediately  after  the 
fireworks  display.  The  barges  will  be 
located  within  950  feet  of  the  U.S. 
riverbank  opposite  each  of  the  following 
landmarks:  COBO  HALL,  VETERANS 
MEMORIAL  BLDG.,  and  the  FORD 
AUDITORIUM.  Vessel  masters  shall 
pass  with  caution.  Each  barge  will  be 
marked  in  accordance  with  rule  30  of  the 
Inland  Rules  of  the  road  for  a  vessel  at 
anchor,  and  a  fixed  white  light  on  each 
comer  of  the  barges  will  be  shown  at 
night  and  an  orange  buoy  with 
horizontal  white  bands  will  mark  each 
special  mooring. 

(3)  If  the  weather  on  September  2, 
1988  is  inclement,  the  fireworks  display 
and  the  river  closure  will  be  postponed 
until  7:00  p.m.  to  11:00  p.m.  on 
September  3, 1988.  If  postponed,  notice 
will  be  given  on  September  2. 1988  over 
the  U.S.  Coast  Guard  Radio  Net. 

(4)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 
The  Patrol  Commander  may  be 
contacted  on  channel  16  (156.8  MHZ)  by 
the  call  sign  "Coast  Guard  Patrol 
Commander".  Vessels  will  be  operated 
at  a  "no  wake"  speed  to  reduce  the 
wake  to  a  minimum  and  in  a  manner 
which  will  not  endanger  participants  in 
the  event  or  any  other  craft.  These  rules 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol,  in  the 
performance  of  tlieir  assigned  duties. 

(5)  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
partroUing  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel:  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(c)  Effective  Dates:  This  section  is 
effective  from  7:00  P.M.  on  September  2. 
1988.  to  11:00  P.M.  on  September  3. 1988. 

Dated:  )uly  5. 1988. 

R.  A.  Appelbaum, 

RADM.  U.S.  Coast  Guard.  Commander.  Ninth 
Coast  Cijsrd  District. 

(FR  Doc.  88-15914  Filed  7-14-88:  8:45  am] 
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33  CFR  Part  165 

(COTP  Baltimore,  MD  Regulatior.  86-061 

Safety  Zone  Regulation;  Patuxent 
River,  Upper  Chesapeake  Bay 

agency:  Coast  Guard.  DOT. 

ACTION:  Emergency  rule  with  request  for 
comments. 

SUMMARY:  The  Coast  Guard  Marine 
Safety  Office  Baltimore  established  a 
safety  zone  in  the  Patuxent  River  on 
June  22. 1988  to  protect  watercraft  from 
hazards  associated  with  the  possible 
structural  failure  of  the  Governor 
Thomas  Johnson  Memorial  Bridge, 
which  crosses  the  river  between  Town 
Point  and  Johnstown.  Maryland  (COTP 
Baltimore.  MD  Regulation  88-07  not 
published  in  the  Federal  Register).  This 
rule  modifies  the  previous  regulation.  No 
person  or  vessel  may  enter,  remain  in.  or 
anchor  in  this  zone  unless  authorized  by 
the  Captain  of  the  Port.  Baltimore. 
Maryland,  or  his  designated 
representative. 

EFFECTIVE  DATE:  This  regulation  is 
effective  from  4:00  p.m..  June  23. 1988  to 
8:00  a.m..  September  20. 1988.  unless 
sooner  terminated  by  the  Captain  of  the 
Port.  Baltimore.  Maryland. 

ADDRESS:  Comments  should  be  mailed 
to  Commanding  Officer.  U.S.C.G.  Marine 
Safety  Office.  Custom  House.  40  South 
Gay  Street.  Baltimore.  Maryland  21202- 
4022. 

FOR  FURTHER  INFORMATION  CONTACT 

Commander  L.I.  McClelland.  Chief.  Port 
Operations  Department,  (301)  962-5105. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  date  of 
publication  in  the  Federal  Register. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the    . 
public  interest  since  immediate  action  is 
needed  to  safeguard  watercraft  and 
their  occupants  and  the  surrounding 
waters  during  the  effective  dates. 

Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "ADDRESS"  in  this  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 
numbers  for  the  regulations,  and  give 
reasons  for  their  comments.  Based  upoi* 
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comments  received,  the  regulations  may 
be  changed. 


DraftiagI 

The  drafters  of  this  regulation  are 
Lieutenant  FX.  Pl-opsf,  project  ofHcer  for 
the  Captain  of  the  Port,  Bahimore. 
Maryland,  and  Lieuteiuuit  RJC.  Kuti. 
project  attorney,  Fifth  Coast  Guard 
District  Legal  Staff. 

DiscussioD  of  Rsguiation 

The  incident  requiring  this  regulation 
is  the  discovery  by  the  Stare  of 
Maryland  Department  of  Transportation 
of  the  structurally  unsound  condition  of 
the  Governor  Thomas  fohrtson  Memorial 
Bridge  crossing  the  Patuxent  River 
between  Town  Point  and  Johnstown. 
Maryland.  The  State  of  Maryland  has 
determined  that  the  center  span  and 
four  flanking  spans  on  either  side  of  the 
center  span  are  stroetiwally  unsound. 
On  )ime  22. 1988,  the  Captain  of  the  Port. 
Baltimore,  Maryland,  responded  to  this 
discovery  by  issuing  a  safety  zone 
encompassing  the  entire  bridge  (COTP 
Baltimore,  MD  Regolation  86-07).  This 
regulation  modifies  Regulation  88-07  by 
reducing  the  size  of  the  zone  to  cover 
only  the  area  surrouitding  the  center 
span  and  four  flanking  spans  on  either 
side  of  the  center  span.  This  action  will 
minimize  the  hazards  to  any  watercraft 
and  their  occupants  in  the  event  of 
structural  failure  of  the  bridge,  while 
accomnuidating  the  reasonable  needs  of 
the  boating  public 

List  of  Subjects  in  33  CFR  Part  165 

i^arbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  C  of  Pari  165  of  Tide  33.  Code  of 
Federal  Regi^tvons.  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows. 

AiUhofily:  33  U.&C.  122&aKl  1231:  50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  LOV-tCg], 
6.04-1.  6.04-0.  and  160.5. 

2.  Section  165.T064a  is  added  to  read 
as  follows: 

§  16S.T0S48    Safety  Zon*  Patuxent  River, 
Upper  Ctwsapeak*  Bay,  Marylamt. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  the  Patuxent 
River  enclosed  by  a  line  drawn  between 
the  following  pointr  latitude  38'19'38.5" 
North,  longitude  076'28*13.0"  West; 
thence  to  latitude  38°19'31i)"  North, 
longitude  076*28'12.5'*  West;  thence  to 
latitude  38'1917.0*'  North.  076*28*28.0" 
West;  thence  to  SS'ig^.O"  North, 
076°28'39.0"  West;  thence  to  ang'BS.S'* 


North.  076°28'24.0"  West;  and  thence  to 
the  beginning. 

(b)  Regulations.  (1)  No  person  or 
vessel  may  enter,  remain  in.  or  anchor 
in.  this  jfone  onFess  authorfzed  by  the 
Captain  of  the  Port,  BaHimore, 
Maryland,  or  his  designated 
representative. 

(2)  Any  vessel  operating  within  this 
zone  shall  comply  with  tbe  directions  of 
the  Captain  of  the  Port.  Baltimore. 
Maryland,  or  his  designated 
representative. 

(c)  Effective  date.  This  regnlation  is 
effective  from  4i)0  pjn..  |uDe  23. 1968  to 
8:00  a.m..  September  ax  IfHi.  unless 
sooner  terminated  by  tbe  Captain  of  the 
Port,  Baltimore.  Maryland. 

Dated  fane  23. 1980. 
f.H.  Parent. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Baltimore.  Maryland. 
|FR  Doc.  88-15913  Filed  7-14-88:  8:45  ami 
BHXINO  COOC  491*-1«-H 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34CFRPar1222 

Assistafice  tor  Local  Educational 
Agendea  m  Areaa  Aftactod  by  Federal 
ActlvHiea  and  Arrangamanta  tor 
Education  oi  ChUdran  Whara  Local 
Educational  Aganclaa  Cannot  Provida 
SuMaMa  Free  PubMc  Education 

AOENCV:  Department  of  Education. 
ACTION:  Notice  of  Suspension  of  Impact 
Aid  Regulatory  Provision. 

SUNUNARY:  The  Secretary  of  Education 
suspends,  beginning  with  funds  for 
Fiscal  Year  (FY)  1988  funds,  the  use  of 
the  methodology  described  in  34  CFR 
222.100  for  computing  the  maximum 
entitlemerrt  under  section  2  of  Pub.  L 
81-874  (the  Impact  Aid  law).  This 
suspertsion  is  necessary  so  that  the 
methodology  is  not  in  effect  for  FY  1988 
only,  since  Congress  has  mandated  the 
return  in  FY  1969  to  the  method  used  in 
FY  1987. 

EFFECTIVE  DATE:  This  Suspension  takes 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
yon  want  to  know  the  effectire  date  of 
the  suspension,  call  or  write  the 
Department  of  Education  contact 
person. 
FOR  FURTHER  UIFORMATIOM  CONTACT: 

Mr.  Charles  Hansen,  Director,  Division 
of  Impact  Aid,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 


Room  2107,  Washington.  DC  20202-6272 
Telephone:  (202)  732-3637. 
SUPKSMSNTART  NVOMMATMM: 

Back^ouad 

A  notice  of  proposed  rulemaking 
(NPRM)  to  govern,  in  part,  eligibihty  and 
entitlement  determinations  under 
section  2  of  die  Impact  Aid  program 
(Pub.  L.  81-874J  was  pubhshed  in  fixe 
Federal  Register  on  May  1, 1987. 52  FR 
16144-16155.  This  proposed  regulation 
was  developed  to  provide  information 
and  guidance  regarding  the  operation  of 
section  2  for  ad  LEAs  applying  for 
section  2  assistance  and  was  proposed 
to  take  effect  beginning  with  payments 
of  FY  1988  funds. 

One  portion  of  the  proposed 
regulations  set  forth  a  methodology  for 
calculating  maximum  entidements  under 
section  2.  Under  that  proposed 
methodology,  which  was  a  change  from 
existing  practice,  the  Secretary  proposed 
to  calculate  section  2  maximum 
entitlements,  beginning  with  FY  1988,  by 
multiplying  only  tbe  unequalized  portion 
of  a  school  district's  local  real  property 
tax  rate  for  school  current  expenditure 
purposes  by  the  estimated  current 
assessed  value  for  the  Federal  property, 
rather  than  using  the  full  tax  rate  in  that 
calculation  as  had  previously  been 
done.  This  method  was  proposed  in 
order  to  address  more  effectively  the 
purpose  of  the  Impact  Aid  program — 
which  is  to  alleviate  federally  caused 
burdens  on  local  educational  agencies — 
by  eliminating  that  portion  of  the  section 
2  payment  that  had  duplicated 
compensation  guaranteed  to  a  school 
district  by  the  State. 

Many  of  the  commenters  who 
responded  to  the  NPRM  expressed 
concern  over  the  administrative  burden 
and  fiscal  disruption  they  felt  were 
associated  with  the  proposed 
calculation  method.  They  indicated  that 
the  new  method  would  result  in 
significantly  reduced  section  2  payments 
and.  in  some  cases,  loss  of  section  2 
eligibility  altogether. 

The  final  section  2  regidations 
published  in  the  Federal  R^istar  on 
February  24. 198a  53  FR  5552.  responded 
to  the  concerns  of  commenters  but 
incorporated  as  a  final  regulation  the 
proposed  method  of  using  tbe 
unequalized  portion  of  the  tax  rate  to 
calculate  section  2  maximum 
entitlements.  However,  oo  April  2a. 
1968.  the  Augustus  F.  Hawkins-Robert  T, 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988,  Pub.  L  100-297.  was  enacted. 
Those  amendments  contain  a  provision 
that  preempts  the  regulatory  method  for 


calculating  section  2  maximum 
entitlements  by  mandating  the  use  of  the 
full  local  real  property  tax  rate  in  that 
calculation. 

Under  Pub.  L.  100-297,  as  originally 
enacted,  this  legislative  provision  would 
have  taken  effect  on  July  1, 1988,  and 
would  have  applied  to  FY  1988  funding 
calculations — thus  continuing  previous 
practice  and  nullifying  the  regulatory 
provision.  However,  Pub.  L.  100-351. 
enacted  June  27. 1988,  changes  the 
general  effective  date  for  the  Impact  Aid 
provisions  of  Pub.  L  100-297  to  October 
1, 1988,  governing  payments  beginning 
with  FY  1989.  The  regulatorj'  provision 
providing  for  use  of  only  the 
unequalized  portion  of  the  local  real 
property  tax  rate  would  therefore  be 
effective  for  a  one-year  period,  i.e.,  for 
FY  1988  funding,  only. 

The  consequence  of  the  regulations 
being  effective  for  only  one  year  is  that 
State  and  local  educational  agencies 
would  need  to  determine,  on  a  one-time 
basis,  the  unequalized  portion  of  their 
local  real  property  tax  rates.  While 
making  this  determination  may  not  be 
burdensome  in  some  States,  it  now 
appears  that  it  would  require  substantial 
effort  in  others.  Furthermore,  because 
this  regulatory  provision  would  cause 
significantly  reduced  section  2 
entitlements  for  some  section  2 
applicants,  and  entire  loss  of  section  2 
eligibility  for  others,  implementing  it  for 
a  one-year  period  only  could  cause 
considerable  fiscal  disruption  to  a 
number  of  section  2  applicants. 

The  Secretary  continues  to  believe 
that  there  is  a  sound  basis  for  use  of 
only  the  unequalized  portion  of  the  local 
real  property  tax  rate  in  calculating 
section  2  maximum  entitlements. 
However,  in  view  of  the  congressional 
restriction  on  the  use  of  that  method 
beginning  with  FY  1989  funding,  the 
Secretary  believes  the  administrative 
burden  and  fiscal  disruption  to 
applicants  to  require  use  of  the 
unequalized  portion  of  the  local  real 
property  tax  rate  to  calculate  section  2 
maximum  entitlements  for  only  one  year 
would  outweigh  the  programmatic 
benefit.  Therefore,  the  Secretary 
suspends  the  methodology  contained  in 
the  regulations  requiring  use  of  the 
unequalized  portion  of  the  local  real 
property  tax  rate  to  calculate  section  2 
maximum  entitlements  for  payments 
from  FY  1988  funds.  See  34  CFR 
222.97(a]  and  222.100.  Instead,  the 
Secretary  will,  as  a  general  non-binding 
policy,  apply  the  previously  used 
method  of  calculating  section  2 
maximum  entitlements,  i.e..  the 
Secretary  will  use  the  full  local  real 
property  tax  rate  for  school  current 


expenditure  purposes  for  determining 
section  2  payment  amounts  for  FY  1988. 

If  this  suspension  becomes  effective 
before  October  1, 1988  (i.e.,  during  FY 
1988),  if  will  govern  the  Secretary's 
calculations  of  maximum  entitlements 
under  section  2  of  Pub.  L.  81-874  (the 
Impact  Aid  law)  for  FY  1988.  If.  because 
of  congressional  adjournments,  this 
suspension  does  not  become  effective 
until  on  or  after  October  1, 1988,  this 
suspension  will  be  null  and  void  and 
will  have  no  effect  on  the  calculation  of 
section  2  maximum  entitlements  for  FY 
1988.  In  that  case,  the  existing 
regulations  (34  CFR  222.100)  will  govern 
section  2  maximum  entitlement 
calculations  for  FY  1988. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)), 
and  the  Administrative  Procedure  Act,  5 
U.S.C.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  When  the  NPRM  was 
published,  the  Secretary  received  a 
substantial  number  of  comments 
opposing  implementation  of  the 
regulatory  provision  regarding 
calculation  of  section  2  maximum 
entitlements.  In  addition,  the  method 
has  been  overturned  by  legislation  that 
will  be  effective  beginning  with  FY  1989 
funding.  As  a  result,  the  Secretary  has 
determined  that  it  would  be 
administratively  burdensome  and 
fiscally  disruptive  to  applicants  to  apply 
the  regulatory  provision  regarding  use  of 
the  unequalized  portion  of  the  local  real 
property  tax  rate  to  calculate  section  2 
maximum  entitlements  for  only  one 
year.  This  document  eliminates  that 
requirement  for  FY  1988. 

It  is  essential  that  this  suspension 
take  effect  immediately  so  as  not  to 
affect  the  calculations  of  section  2 
maximum  entitlements  for  FY  1988. 
Under  section  431(d)  of  the  General 
Education  Provisions  Act.  this 
suspension  does  not  become  effective 
until  between  45  and  84  days  after 
publication,  depending  upon 
congressional  adjournments.  Unless  the 
suspension  is  effective  on  or  before 
October  1, 1988,  it  will  not  affect  FY  1988 
funds,  and  the  Secretary  will  be  required 
to  calculate  section  2  maximum 
entitlements  under  the  February  1988 
regulations,  using  the  unequalized 
portion  of  the  local  real  property  tax 
rate. 

Because  this  suspension  is  beneficial 
to  applicants  and  in  accordance  with  the 
public  comment  that  has  been  received, 
the  Secretary  does  not  anticipate  that 


any  further  comment  period  would 
provide  the  Department  with  additional 
information  or  new  comments. 
Suspending  the  regulatory  provision 
would  have  the  effect  of  allowing 
section  2  maximum  entitlements  to  be 
calculated  under  the  same  methodology 
that  the  Congress  has  mandated 
beginning  with  FY  1989.  Therefore,  the 
Secretary  has  determined  that 
publication  of  a  proposed  rule  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553(b)(B). 

Executive  Order  12291 

This  notice  has  been  reviewed  in 
accordance  with  Executive  Order  12291. 
It  is  not  classified  as  major  because  it 
does  not  meet  the  criteria  for  major 
regulations  established  in  that  order. 

Regulatory  Flexibility  Act 

The  Secretary  has  determined  that 
this  notice  will  not  have  the  type  of 
effect  on  a  sufficient  number  of  small 
entities  that  would  require  analysis 
under  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  34  CFR  Part  222 

Education,  Elementary  and  secondary 
education.  Federally  affected  areas. 
Grant  programs — education. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.041.  School  Assistance  in  Federally 
Affected  Areas — Maintenance  and 
Operations) 

PART  222-(  AMENDED] 

§222.100    [Suspended] 

Therefore,  §  222.100  is  suspended. 

Dated:  July  11, 1988. 
WilUam ).  Bennett. 
Secretary  of  Education. 
(FR  Doc.  88-15910  Filed  7-14-88:  8:45  am) 
BIIXmG  CODE  400(MI1-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-6 

[FPMR  Amdt  A-42] 

Home-to-Work  Transportation 

AGENCY:  Federal  Supply  Ser\'ice.  GSA. 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
policy,  agency  responsibilities,  and 
reporting  requirements  concerning 
official  use  of  Government  passenger 
carriers  between  residence  and  place  of 
employment  and  provides  guidance 
concerning  the  implementation  of  Pub.  L 
99-550.  which  amends  31  U.S.C.  1344. 
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EFFECTIVE  DATE:  ]viiy  IS.  190& 


FOaFUKIMEIII 

Mr.  Williant  River*.  Fleet  Managcvwnt 
Division  (703-657-1278). 
swpijamwrimf  mrtmmAfWu.  This 
regtrfafion  has  been  developed  in 
conjunefion  with  an  interagency 
working  group  of  Federal  veliicie  fleet 
managers  and  reflects  their  vievvs  and 
comments. 

During  the  review  of  this  regufation, 
agencies  should  be  aware  of  its  possible 
income  (ax  impact  on  their  employees. 
Additional  information  is  available  in 
the  Internal  Revenue  Service  tax 
regulations,  26  CFR  1.61,  Computation  of 
Taxabfe  hicome. 

Agency  heads,  as  defined  in  the 
regulation,  are  allowed  discretion  to 
establish  conditions  and  issue  policies 
under  which  agency  personnel  may  use 
home-to-work  tiansportatioii  in  unusual 
circumstances  which  present  a  clear  and 
present  danger,  emergencies,  or 
comperiing  operational  considerations. 
The  intent  of  this  regulation  is  to  prevent 
abuse.  This  discretion,  when  exercised 
by  the  agency  head,  will  ensure  that  an 
employee,  acting  reiponsibly  while 
conducting  official  business,  is  protected 
in  the  reasonable,  good  faith  use  of  a 
Government  passenger  carrier  in  unique 
or  unpredictable  circumstances. 

The  General  Services  Administration 
has  determined  that  this  is  not  a  mafor 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consuniers  or 
others;  of  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
con8e<|aences  of,  this  rule;  has 
determined  that  the  potential  beneflts  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  choaen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

This  regulation  was  published  as  a 
proposed  rule  in  the  Federal  Register  on 
March  24, 1987  (52  PR  9448),  requesting 
further  comments  from  interested 
parties.  In  response  to  the  proposed  rule, 
comments  were  received  from  14 
agencies.  After  a  careful  review  of  the 
comments,  GSA  has  decided  to  adopt 
several  suggested  changes  and  to 
reformat  the  regulation  into  41  CFR  Part 
101-6,  Miscrilaneous  Regulations. 
Suggestions  which  were  not  adopted  are 
outlined  below. 

One  agency  recommended  that  the 
language  in  i  101-6.400  be  consolidated 
and  amended  to  remove  the  references 


to  inteUigenoe.  coanterintdtigencc 
protective  tenrkes.  and  cnminat  law 
enforcement  duties,  which  mte  mot 
subject  to  the  regulation.  Those 
references  were  sol  leawvd  so  that  the 
regntatian's  apphcabihty  would  be 
easily  anderstood. 

Another  agency  suggested  that  the 
language  in  1 101-a.400|b)  was  too 
broad  and  that  the  term  "place  of 
employment"  needed  to  be  further 
explained  to  avoid  misinterpretatian. 
Since  the  term  is  defined  in  ( 101- 
6.401(0,  it  i<  not  necessary  to  define  it  in 
another  subsection. 

Two  agencies  noted  that  the  term 
"criminal  law  etrfocceBent  dalies"  is 
used  in  §  101-6.4a0(c)  but  is  not  defined. 
The  term  is  not  defined  because  it  is 
beyond  the  scope  of  GSA's  authority  to 
regulate  home-to-work  transportation 
for  employees  who  perform  such  dalies. 
One  agency  asked  if  the  exclusion 
included  employees  with  intermittent 
law  enforcement  daties.  The  other 
agency  inquired  if  auditors  in  the  Office 
of  the  Inspector  General  were  included 
in  the  exemption.  These  matters  are  not 
specifically  addressed  because  it  n  each 
agency's  responsibility  to  determine 
those  duties  which  are  criminal  law 
enforcement  in  nature.  It  is  also  the 
agency's  responsibility  to  prepare 
appropriate  documentation  if  the  agency 
determines  that  bome-to-work 
transportation  is  required  for  employees 
who  perform  such  duties.  With  respect 
to  auditors,  it  may  be  more  appropriate 
to  determine  them  eligible  for  home-lo- 
work  transportation  under  the  field 
work  provision  or  onder  c(m>pelling 
operational  considerations.  The 
legislative  history  contained  in 
Congressional  Record  S  158S7  (daily  ed. 
October  lOi  1986)  refers  to  the  activities 
of  investigators  and  aaditors  as  being 
field  work. 

Agencies  should  note  that  even 
though  this  regulation  may  not  apply  to 
employees  who  perform  intelligence, 
counterintelhgence,  protective  services, 
or  criminal  law  enforcement  duties.  31 
U.S.C.  1344  does  not  exempt  agencies 
from  contrtdling  home-to-work 
transportation  for  such  employees. 
Rather,  the  law  requires  agencies  to 
prepare  the  same  documentation  for 
employees  performing  such  duties  as  it 
does  for  employees  performing  field 
work. 

Comments  of  three  agencies  on  the 
definition  of  "passenger  carrier**  {§  101- 
6.401(c))  were  not  adopted.  One  agency 
wanted  to  exempt  vehicles  which  are  in 
the  custody  of  the  Government  for 
testing  purposes,  but  not  owned  or 
leased  by  the  Government.  The  statute 
refers  to  the  ex|>enditurc  of  funds  for 
maintenance,  operation,  or  repair  of 


passenger  carriers.  Hbosc  of 
Representative*  Report  No.  m-4St,  9eth 
Cong..  1st  Sess.  (IMS)  states*  on  p.  5» 
that  "the  term  includes  those  earrien 
procured  outright  and  carriers  that  come 
iaio  the  poosessioa  of  executive 
agencies  by  other  BKans.  sach  as  by 
confiscaUon.**  Therefore,  if  an  agency  is 
using  a  vehide  owned  by  an  entity  other 
than  the  Guninrapnt,  bat  the  agency  is 
paying  any  of  the  costs  associated  with 
operating  the  vehicle,  the  provisions  of 
this  regokation  apply  to  that  vehicle. 

The  second  agency  asked  if  the 
regulation  limited  the  coverage  of  motor 
vehidcs  strictly  to  sedans  and  station 
wagons.  Although  the  law  uses  the  term 
"passenger  motor  vehicle'*  as  part  of  the 
definition  ei  "passenger  carrier,"  the 
legislative  history  leaves  no  doubt  that 
all  means  of  transporatioo  are  covered 
by  the  law.  To  clarify  ttie  statutory 
definitioa  the  term  "motor  vehicle"  is 
used  in  the  regulation  instead  of 
"passenger  motor  vehicle." 

The  third  agency  suggested  deleting 
the  reference  to  passenger  carriers  in  the 
custody  of  the  Government  Ihnragh 
forfeiture  or  confiscation  because 
forfeited  vehicles  are  owned  l^  the 
Government  and  confiscated  vehicles 
cannot  be  used  by  the  Government  until 
forfeiture  proceedings  have  been 
completed.  Part  of  this  reasoning  is 
valid.  However,  congressional  intent 
was  to  include  passenger  carriers  in  the 
possession  of  the  Government  through 
any  means.  By  clarifying  the  definition 
to  include  forfeited  and  donated 
passenger  carriers,  as  well  as  passenger 
carriers  which  have  been  purdissed  or 
leased  (mcluding  non-TDY  rentals)  by 
the  Government  the  regulation  better 
reflects  the  intent  of  Congress. 

Comments  from  two  agencies  on  the 
definition  of  "place  of  employment" 
(§  101-e.4Ol(f))  were  not  incorporated. 
One  agency  recommended  shortening 
the  definition  to  make  it  more  concise 
and  understandable.  The  resulting 
definition  would  not  have  adequately 
exptlained  the  extent  of  the  coverage. 
Instead,  other  comments  prompted  the 
expansion  of  this  definition  to  agree 
with  Comptroller  General  decisions  on 
the  sublet  and  to  avoid 
misinterpretation. 

The  other  agency  wanted  to  replace 
the  term  "any  place."  which  appears 
twice  in  the  definition,  with  "^e 
primary  place,"  one  term  used  In  the 
committee  report.  The  agency  stated  the 
definition  conflicted  with  many  previous 
definitions  of  "place  of  employ«*ent" 
and  would  apply  to  numerous  situations 
such  as  assigned  training  or  meetings. 
This  recommendation  coukJ  not  be 
adopted  since  it  directly  confTicts  with 
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long-established  CAO  opinions  and 
with  Congressional  intent  stated  in  the 
committee  report  and  in  Congressional 
Record  H 10526  (daily  ed  October  15, 
1986)  that  an  employee  is  responsible  for 
his/her  daily  commuting  costs  to  any 
place  within  the  local  commuting  area 
where  the  employee  is  assigned  to  work. 
The  need  for  an  employee  to  attend  a 
meeting,  training,  or  any  other  official 
function  at  a  location  within  the  same 
commuting  area  as  his/her  primary 
work  location  cannot  be  considered  as 
justification  for  providing  a  Government 
passenger  carrier  to  transport  the 
employee  to  such  a  site  fiom  his/her 
residence. 

Comments  from  three  agencies 
concerning  the  definition  of  "field  work" 
(§  101-6.401  (g))  were  partially  adopted. 
One  agency  recommended  deleting  the 
term  "itinerant-type  travel"  because  it 
means  an  employee  would  need  to  visit 
two  or  more  work  sites  away  from  his/ 
her  place  of  employment  in  order  for  an 
agency  to  be  able  to  authorize  any 
vehicle  usage  to  or  from  a  residence.  To 
be  in  conformance  with  GAO  decisions, 
an  employee  would  need  to  make  two  or 
more  stops  if  the  sites  are  within  the 
local  commuting  area  before  he/she  can 
be  eligible  for  home-to-work 
transporation  under  the  field  work 
provision.  The  agency's  comment  is 
valid  only  for  single  site  visits  outside 
the  commuting  area.  Therefore,  the 
definition  has  been  modified  to  spedfy 
that  itinerant-type  travel  involves  visits 
to  two  or  more  work  sites  inside  the 
local  commuting  area. 

The  second  agency  suggested  deletion 
of  the  term  "itinerant-type  travel"  and 
the  entire  last  sentence  in  §  101-6.401{g) 
to  clarify  the  definition.  Removal  of  that 
language  would  open  the  definition  to 
misinterpretation  and  cause  confusion 
as  to  the  intent  of  the  law.  Therefore,  the 
suggestion  was  not  adopted. 

The  third  agency  wanted  to  include  in 
the  definition  of  field  work  the  testing 
and  evalntation  of  vehciles  during 
various  traffic  conditions,  including 
nighttime  and  rush-hour  conditions.  This 
would  allow  an  employee  to  perform  the 
evaluation  by  driving  a  test  vehide 
home  at  the  end  of  the  work  day  and 
returning  the  vehicle  the  follovring 
morning.  While  the  argument  may  be 
valid  for  increasing  the  efficiency  and 
economy  of  the  Government  by  allowing 
the  evaluation  to  be  done  after  the 
employee's  normal  workday,  it  does  not 
fit  the  Congressional  definition  of  field 
work.  Approval  of  such  home-to-work 
transportation  is  more  appropriate 
under  the  compelling  operational 
considerations  provision. 

One  agency  fell  it  appropriate  to 
change  the  word  "critical"  to  "essential" 


for  describing  employees  in  the 
definition  of  "emergency"  (§  101- 
6.401(i))  since  the  word  "essential"  is 
used  in  the  committee  report  While  the 
suggestion  has  some  merit  there  must 
be  a  differentiation  between  the  term 
used  in  this  definition  and  the  terms 
"essential"  and  "nonessential"  used  for 
determining  who  stays  at  or  reports  to, 
work  during  hazardcms  weather  simply 
to  answer  Obe  telephone  or  perform 
other  non-critical  functions.  Therefore, 
the  definition  has  been  rewritten  and 
expanded  to  kicorporate  GAO  opinions 
which  impart  the  need  for  an  agency  to 
provide  an  uninterrupted  essential 
service  and  there  is  no  other  way  for 
those  employees  to  get  to  work  other 
than  by  Government-provided  home-to- 
work  transportation. 

One  agency  reconunended  rewordkig 
the  definition  of  "compelling  operational 
considerations"  {§  101-6.401(j))  to 
remove  the  inference  that  this 
exemption  is  limited  to  life  and  death 
situations,  and  to  delete  the  requirement 
that  the  home-to-worii  transportation  be 
"essential  to  die  successful 
accomplishment  of  the  agency's 
mission."  This  recommendation  has 
been  partially  implemented  by  a 
complete  rewrite  of  the  definition. 
However,  the  law  specifically  states  that 
such  transportation  must  be  "essential 
to  the  conduct  of  official  business." 
Therefore,  that  language  is  used  in  the 
revised  definition. 

Three  agencies  had  comments 
regarding  the  "logs  or  other  records" 
referenced  in  §  101-6.403(a].  The  first 
agency  suggested  addmg  the  word 
"local"  before  the  word  "logs"  in  the 
first  sentence.  Rather  than  requiring  all 
agencies  to  keep  the  logs  or  other 
records  at  the  local  level,  the  regulation 
was  rewritten  to  allow  agencies  to 
determine  the  best  location  for  such 
records  to  be  kept. 

The  second  agency  recommended 
deletion  of  the  sev«i  items  identified  for 
collection  on  the  logs  or  records  because 
such  detailed  recordke^ing  places  an 
undue  burden  on  the  agencies,  llie 
requirement  for  the  logs  or  other  records 
was  added  by  the  Senate  anci.  therefore, 
is  not  addressed  in  the  committee 
report.  However,  the  legislative  history 
contained  in  Congressional  Record  S 
15866-15867  (daily  ed.  October  10. 1966) 
addresses  the  subject.  The  intent  of  the 
requirement  was  to  allow  CAO  to 
effectively  monitor  agency  compliance 
with  the  statute.  Because  oi  the  desire 
for  uniformity  among  the  agencies,  the 
referenced  items  should  be  the  minimum 
information  required  on  the  logs  or  other 
records. 

The  third  agency,  in  order  to  assure 
the  broad  exemptions  afforded  law 


enforcement  agencies  by  Pub.  L.  99-5501 
wanted  the  re^ilation  to  stale  that 
maintenance  of  logs  or  recordkeeping 
shall  not  apply  to  law  enforcement 
agencies.  'This  suggestion  was  not 
adopted  for  two  reasons.  First,  it  is 
outside  the  scope  of  GSA's  authority  to 
regulate  the  requirements  for  home-fo- 
work  transportation  in  the  performance 
of  law  enforcement  duties  as  outKned  in 
§  101-6.400(c).  Second,  the  law  does  not 
exempt  such  agencies  from  maintaining 
logs  or  other  records  necessary  to 
establish  the  official  purpose  of  home- 
to-work  transportation.  Subsection 
1344(f)  of  title  31.  United  States  Code. 
which  states  the  requirement  for  the 
recordkeeping,  applies  to  all  agencies 
covered  by  the  law.  Also,  the  legislative 
history  makes  clear  the  intent  of 
Congress  that  each  agency  must 
maintain  adequate  records  of  such 
transportation. 

Eight  agencies  had  comments  on 
§  101-6.403  (b)  and  (c).  Seven  agencies 
stated  that  both  subsections  should  be 
rewritten  to  specifically  allow  the 
agency  head  to  delegate  the  authority  to 
determine  which  employees  are  eligible 
for  home-to-work  transportation.  They 
stated  that  the  approval  process  was 
cumbersome,  time  consuming,  and  did 
not  allow  for  immediate  local  approval 
in  response  to  emergencies  or  changing 
operational  requirements.  Due  to  the 
wide  geographic  dispersion  of  their 
employees  aind  the  problem  in  obtaining 
a  timely  approval  from  the  agency  head, 
they  reasoned  that  a  more  practical 
approach  would  be  to  allow  for 
delegation  of  authority  to  a  more 
appropriate  level  or  to  [>ermit  post- 
approvals  rather  than  require  prior 
approvals.  One  agency  cited  the 
committee  report  in  its  interpretation 
that  delegation  of  authority  is  allowed 
for  determining  eligible  employees 
under  the  field  work  provision. 

The  statute  does  not  allow  for 
delegation  of  such  authority.  Subsection 
1344(d)(3)  of  title  31,  United  Slates  Code, 
states  in  relevant  part  that  "the 
authority  to  *  *  *  make  determinations 
pursuant  to  subsections  (aM2)  *  *  *  and 
(b)(8]  of  this  section  and  pursuant  to 
(subsectiOT  (d)(2))  *  *  *  may  not  be 
delegated*  *  V"  Subsection  (a)(2) 
permits  home-to-wori(  transporation  that 
is  required  for  the  performance  of  field 
work,  when  approved  in  writing  by  the 
head  of  the  agency.  Subsections  (b)(8) 
and  (d)(2)  apply  to  determinations 
involving  highly  unusual  circumstances 
which  present  a  clear  and  present 
danger,  emergencies,  and  compelling 
operational  considerations.  Therefore, 
the  regulation  does  not  alk>w  the  agency 
head  to  delegate  the  authority  to 
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approve  home-to-work  transportation. 
The  agency  interpretation  of  the 
committee  report  is  not  vahd  because 
the  report  was  written  for  the  original 
bill.  H.R.  3614,  which  did  not  prohibit 
delegation  of  authority  to  determine 
eligible  employees  under  the  field  work 
provision.  The  Senate  amended  the 
original  bill  in  several  places,  including 
the  provision  in  issue,  and  the  final 
version  which  was  signed  into  law 
clearly  does  not  allow  for  delegation  of 
the  agency  head's  authority. 

One  agency  requested  deletion  of  the 
requirement  of  §  101-6.403(b)  to  recertify 
the  field  work  determinations  annually 
since  such  a  requirement  is  not  imposed 
by  the  law  or  expressed  in  the 
committee  report.  The  requirement  for 
renewing  determinations  on  a  periodic 
basis  conveys  the  intent  of  Congress 
contained  in  Congressional  Record  S 
15866  (daily  ed.  October  10. 1986)  that 
the  regulations  for  home-to-work 
transportation  contain  appropriate 
safeguards  against  abuse.  Without  a 
system  to  monitor  and  reevaluate  field 
work  determinations,  and  agency  cuuld 
allow  unwarranted  or  improper 
passenger  carrier  use  to  occur,  tlowever, 
CSA  agrees  that  the  benefits  of  an 
annual  recertiHcation  may  be 
outweighted  by  the  administrative 
burden  of  such  a  frequent  review. 
Therefore,  the  final  rule  requires  a 
biennial  recertification  with  more 
frequent  updates  as  necessary. 

One  agency  suggested  that  §  101- 
6.403(c]  include  a  requirement  for 
agencies  to  provide  to  CSA  a  copy  of 
each  determination  submitted  to 
Congress.  This  is  not  necessary  since 
the  determinations  will  be  supplied  to 
two  Congressional  committees  and  also 
be  available  within  each  agency  for 
audit. 

Two  agencies  recommended 
increasing  the  duration  of 
determinations  for  circumstances  which 
present  a  clear  and  present  danger, 
emergencies,  and  compelling 
operational  considerations  under  S  101- 
6.403(c]  to  reduce  the  administrative 
burden.  The  law  is  specific  about 
maximum  durations  and  the  regulation 
must  reflect  those  same  durations. 

One  agency  suggested  that  the  reports 
to  Congress,  as  specified  in  9  101-6.404, 
be  submitted  annually  instead  of 
quarterly  to  make  the  reporting  process 
less  cumbersome.  The  law  requires  the 
agency  to  report  promptly  to  Congress 
each  determination  prepared  for  a  clear 
and  present  danger,  an  emergency,  or  a 
compelling  operational  consideration. 
The  committee  report  states  that  the 
information  should  not  be  held  for 
consolidation  if  such  holding  would 
make  the  report  not  prompt.  Since  the 


maximum  duration  of  an  extended 
determination  is  90  days,  the 
requirement  for  prompt  notification 
would  not  be  met  by  an  annual  report. 

One  agency  recommended  including 
in  §  101-6.404  a  requirement  for 
agencies  to  report  to  Congress  any 
determinations  allowing  home-to-work 
transportation  for  a  single  principal 
deputy  as  specified  in  31  U.S.C. 
1344(b)(2)(B].  Although  this  is  a 
requirement  for  agencies  to  meet,  it  is 
not  appropriate  to  include  in  the 
regulations.  The  law  authorizes  CSA  to 
promulgate  regulations  to  govern  home- 
to-work  transportation  only  for  field 
work,  highly  unusual  circumstances 
presenting  a  clear  and  present  danger, 
emergencies,  and  compelling 
operational  considerations.  However, 
the  FPMR  amendment  which  will 
transmit  the  regulation  contains  a 
reminder  that  agencies  need  to  report  to 
Congress  such  determinations  for  a 
single  principal  deputy  in  accordance 
with  31  U.S.C.  1344(d)(4). 

One  agency  expressed  concern  over 
the  language  of  the  committee  report 
quoted  in  S  101-6.405(a).  The  report 
states  that  the  field  work  exemption 
cannot  be  used  when  the  employee's 
workday  begins  at  the  official  duty 
station.  The  agency  stated  that  this 
prohibition  may  impinge  upon  the 
efficiency  and  economy  of  their 
operations.  A  change  to  the  regulation 
would  be  contrary  to  Congressional 
intent.  However,  the  agency  may  be 
able  to  justify  home-to-work 
transportation  in  such  cases  using  the 
provisions  for  compelling  operational 
considerations  if  a  substantial  increase 
in  an  agency's  efficiency  and  economy 
would  result. 

One  agency  suggested  that  the 
regulations  require  employees  of 
contractors  to  meet  the  same  restrictions 
for  home-to-work  transportation  if  the 
contract  provides  for  use  of  Government 
vehicles.  Such  coverage  is  not  necessary 
in  this  regulation  because  use  of 
Government-furnished  vehicles  by 
contractors  is  included  in  FPMR  101-38.3 
(41  CFR  101-38.3)  and  will  be  included 
in  a  future  change  to  the  Federal 
Acquisition  Regulation  (48  CFR  Parts  1- 
51). 

The  same  agency  suggested  inclusion 
of  a  reference  to  an  employee's  income 
tax  liability  when  he/she  is  provided 
with  home-to-work  transportation. 
While  it  is  true  that  the  value  of  the 
home-to-work  transportation  may  be 
considered  by  the  Internal  Revenue 
Service  to  be  a  fringe  benefit  and, 
therefore,  taxable  income,  there  is 
nothing  in  Pub.  L  99-550  which  gives 
GSA  the  authority  to  regulate,  or  include 
in  the  regulation,  the  imputation  of 


income.  However,  reference  to  the 
income  tax  issue  is  included  in  the 
supplementary  information  published 
with  the  regulation  in  the  Federal 
Register  and  in  the  FPMR  amendment 
which  will  transmit  the  regulation. 

List  of  Subjects  in  41  CFR  Part  101-6 

Government  property  management. 
Home-to-work  transportation. 

PART  101-6~MISCELU^NEOUS 
REGULATIONS 

1.  The  authority  citation  for  Part  101-6 
is  added  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390  (40 
U.S.C.  486(c)):  31  U.S.C.  1344(e)(1). 

2.  The  table  of  contents  for  Part  101-6 
is  amended  by  adding  Subpart  101-6.4  to 
read  as  follows: 

Subpart  101-6.4— Official  Use  of 
Government  Passenger  Carrters  Between 
Residence  and  Place  of  Employment 

101-6.400  Srope  and  applicability. 

101-6.401  Definitions. 

101-6.402  Policy. 

1(11-6.403  Agency  responsibilities. 

101-6.404  Reports. 

101-6.405  Additional  guidance. 

3.  Part  101-6  is  amended  by  adding 
new  Subpart  101-6.4  to  read  as  follows: 

Subpart  101-6.4— Official  Use  of 
Govamment  Passenger  Carriers 
Between  Residence  and  Place  of 
Employment 

§  101-6.400    Scope  and  applicability. 

(a)  All  Federal  agencies  and  entities, 
as  defined  in  §  101-6.401(a),  in  the 
executive,  judicial,  and  legislative 
branches  of  the  Government  are  subject 
to  this  regulation,  with  the  exception  of 
the  Senate,  House  of  Representatives, 
Architect  of  the  Capitol,  and  government 
of  the  District  of  Columbia. 

(b)  This  subpart  applies  to  the  use  of 
home-to-work  transportation  for 
employees  on  normal  duty  (non-travel) 
status  performing  assigned  duties  at 
their  place  of  employment.  This  subpart 
does  not  apply  to  the  use  of  a 
Government  passenger  carrier  when  the 
passenger  carrier  is  used  in  conjunction 
with  official  travel  to  perform  temporary 
duty  (TDY)  assignments  away  from  a 
designated  or  regular  place  of 
employment. 

(c)  This  subpart  does  not  apply  to 
those  employees  essential  for  the  safe 
and  efficient  performance  of 
intelligence,  counterintelligence, 
protective  services,  or  criminal  law 
enforcement  duties,  when  those 
employees  have  Iwen  so  designated  in 
writing  by  the  head  of  a  Federal  agency. 
Each  Federal  agency  which  uses 


Government  passenger  carriers  to 
perform  such  duties  or  services  should 
issue  guidance  cmiceming  the  use  of 
home-to-work  transportation  by  its 
employees. 

S  101-6.401    DcfMtkMW. 

For  purposes  of  this  regulation,  the 
following  definitions  apply: 

(a)  "Federal  agency"  means: 

(1)  A.  department  (as  such  term  is 
defined  in  section  18  of  the  Act  of 
August  2. 1946  (41  U.S.C.  5a)): 

(2)  An  executive  department  (as  such 
term  is  defined  in  5  U.S.C.  101); 

(3)  A  military  department  (as  such 
term  is  defined  in  5  U.S.C.  102); 

(4)  A  Government  corporation  (as 
such  term  is  defined  in  5  U.S.C.  1031)); 

(5)  A  Government  controlled 
corporation  (as  such  term  is  defined  in  5 
U.S.C.  103(2)); 

(6)  A  mixed-ownership  Government 
corporation  (as  such  term  is  defined  in 
31  U.S.C.  9101(2)); 

(7)  Any  establishment  in  the  executive 
branch  of  the  Government  (including  the 
Executive  Office  of  the  President); 

(8)  Any  independent  regulatory 
agency  (including  an  independent 
regulatory  agency  specified  in  44  U.S.C. 
3502(10)); 

(9)  The  Smithsonian  Institution; 

(10)  Any  nonappropriated  fund 
instrumentality  of  the  United  States;  and 

(11)  The  United  States  Postal  Service. 

(b)  "Head  of  agency"  means  the 
highest  official  of  a  Federal  agency. 

(c)  "Passenger  carrier"  means  a  motor 
vehicle,  aircraft,  boat,  ship,  or  other 
similar  means  of  transportation  that  is 
owned  or  leased  (including  non-TDY 
rentals)  by  the  United  States 
Government  or  has  come  into  the 
possession  of  the  Government  by  other 
means,  including  forfeiture  or  donation. 

(d)  "Employee"  means  a  Federal 
officer  or  employee  of  a  Federal  agency 
and  includes  an  officer  or  enlisted 
meml>er  of  the  Armed  Forces. 

(e)  "Residence"  means  the  primary 
place  where  an  employee  resides  and 
from  which  the  employee  comunutea  to 
his/her  place  of  employment.  The  term 
"residence"  is  not  synonymous  with 
"domicile"  as  that  term  is  used  for 
taxation  or  other  purposes,  nor  does  this 
regulation  affect  the  provisions  set  forth 
in  the  Federal  Travel  Regulations  for 
employees  on  temporary  duty  (TDY) 
away  from  their  designated  or  regular 
place  of  employment. 

(f)  "Place  of  employment"  means  any 
place  within  the  accepted  commuting 
area  as  determined  by  the  agency  for 
the  locality  involved,  where  an 
employee  performs  his/ber  business, 
trade,  or  occupation,  even  if  the 
employee  is  tiiere  only  for  a  short  period 


of  time.  The  term  includes,  but  is  not 
limited  to,  an  official  duty  station,  home 
base,  headquarters,  or  any  place  where 
an  employee  is  assigned  to  work, 
including  locations  where  meetings, 
conferences,  or  other  official  functions 
take  place. 

(g)  "Field  work"  means  official  work 
performed  by  an  employee  whose  job 
requires  the  employee's  presence  at 
various  locations  that  are  at  a  distance 
from  the  employee's  place  of 
employment  (itinerant-type  travel 
involving  multiple  stops  within  the 
accepted  local  commuting  area,  or  use 
outside  that  area)  or  at  a  remote 
location  that  is  accessible  only  by 
Government-provided  transportation. 
The  designation  of  a  work  site  as  a 
"field  office"  does  not,  of  itself,  permit 
the  use  of  a  Government  passenger 
carrier  for  home-to-work  transportation. 
(See  §  101-6.405.) 

(h)  "Clear  and  present  danger"  means 
those  highly  unusual  circumstances 
which  present  a  threat  to  the  physical 
safety  of  the  employee's  person  or 
property  under  circumstances  where: 

(1)  The  danger  is — 

(i)  Real,  not  imaginative,  and 
(ii)  Immediate  or  imminent,  not  merely 
potential;  and 

(2)  A  showing  is  made  that  the  use  of 
a  Government  passenger  carrier  ivould 
provide  protection  not  otherwise 
available. 

(i)  "Emergency"  means  those 
circumstances  which  exist  whenever 
there  is  an  immediate,  unforeseeable, 
temporary  need  to  provide  home-to- 
work  transportation  for  those  employees 
who  are  necessary  to  the  uninterrupted 
performance  of  the  agency's  mission.  An 
emergency  may  occur  where  there  is  a 
major  disruption  of  available  means  of 
transportation  to  or  from  a  work  site,  an 
essential  Government  service  must  be 
provided,  and  there  is  no  other  way  to 
transport  those  employees. 

(j)  "Compelling  operational 
considerations"  means  those 
circumstances  where  the  provision  of 
home-to-work  transportation  to  an 
employee  is  essential  to  the  conduct  of 
official  business  or  would  substantially 
increase  a  Federal  agency's  efficiency 
and  economy.  Home-to-work 
transportation  may  be  justifiable  if  other 
available  alternatives  would  involve 
substantial  additional  costs  to  the 
Government  or  expenditures  of 
employee  time.  These  circumstances 
need  not  be  limited  to  emergency  or  life 
and  death  situations. 

§101-^402    Policy. 

(a)  Each  Federal  agency  shall  ensure 
that  Government  passenger  carriers 
operated  by  its  employees  are  used  for 


official  purposes  only;  Le.,  to  further  the 
mission  of  the  agency. 

(b)  Each  Federal  agency  shall  limit  the 
use  of  Government  passenger  carriers 
between  an  employee's  residence  and 
his/her  place  of  employment  to: 

(1)  Those  persons,  including  the 
President,  the  Vice-President,  and  other 
principal  Federal  officials  and  their 
designees,  as  provided  in  31  U.S.C.  1344 
(b)(1)  through  (bK7);  or 

(2)  Those  persons  engaged  in  field 
work  as  defined  in  §  101-6.401  (g). 

(c)  Other  than  those  uses  provided  for 
in  §  101-6.402(b),  a  Federal  agency  shall 
only  authorize  the  use  of  a  Government 
passenger  carrier  for  home-to-work 
transportation  when  there  is: 

(1)  A  clear  and  present  danger, 

(2)  An  emergency;  or 

(3)  A  compelling  operational 
consideration. 

(d)  The  comfort  and  convenience  of 
an  employee  shall  not  be  considered 
sufficient  justification  for  an  agency  to 
authorize  home-to-work  transportation 
under  §  101-6.402  (b)  or  (c). 

(e)  Each  Federal  agency  shall  consider 
the  location  of  the  employee's  residence 
prior  to  authorizing  home-to-work 
transportation.  Such  transportation  shall 
be  authorized  only  within  the  usual 
commuting  area  for  the  locale  of  the 
employee's  place  of  employment. 

(f)  An  employee  authorized  home-to- 
work  transporation  may  elect  to  share 
space  in  a  Government  passenger 
carrier  with  other  individuals  on  a  space 
available  basis,  provided  that  the 
passenger  carrier  does  not  travel 
additional  distances  as  a  result,  and 
provided  such  sharing  is  consistent  with 
his/her  agency's  policy.  When  an 
agency  establishes  its  space  sharing 
policy,  it  should  consider  the  effects  of 
its  potential  liability  for  and  to  those 
individuals.  If  an  employee  is  authorized 
transportation  between  his/ber 
residence  and  an  official  duty  site,  this 
privilege  does  not  extend  to  his/her 
spouse,  other  relatives,  or  friends 
unless — 

(1)  It  is  consistent  v«rith  the  agency's 
policy, 

(2)  They  are  with  the  employee  when 
he/she  is  picked  up,  and 

(3)  They  are  transported  to  the  same 
place  or  event. 

(g)  The  head  of  each  Federal  agency 
shall  authorize  the  use  of  bome-to-work 
transportation  only  to  the  extent  that 
such  transportation  will  substantially 
increase  the  efficiency  and  economy  of 
the  Government. 

§101-6.403    Agency  responsibilities. 

(a)  Each  Federal  agency  shall 
maintain  logs  or  other  records  necessary 
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to  establish  that  any  home-to-work 
transportation  was  used  for  official 
purposes.  The  agency  may  determine 
the  organizational  level  at  which  the 
logs  should  be  maintained  and  kept.  The 
logs  or  other  records  should  be  easily 
accessible  for  audit  and  should  contain 
the  following  information: 

(1)  Name  and  title  of  employee  (or 
other  identification,  if  confidential) 
using  the  passenger  carrier; 

(2)  Name  and  title  of  person 
authorizing  use; 

(3)  Passenger  carrier  identification; 

(4)  Date: 

(5)  Location: 

(H)  Duration;  and 

(7)  Circumstances  requiring  home-to- 
work  transportation. 

(b)  The  head  of  each  Federal  agency 
shall  determine  which  employees  are 
eligible  to  use  home-to-work 
transportation  in  accordance  with  the 
definition  of  field  work  in  S  101-€.401(g) 
and  the  guidance  contained  in  9 101- 
6.405.  Determinations  must  be  in  writing 
and  must  be  accomplished  as  soon  as 
practicable,  but  not  later  than  90  days 
from  the  effective  date  of  the  issuance  of 
the  regulations  as  a  final  rule. 
Determinations  should  be  updated  as 
necessary  and  must  be  recertified  at 
least  every  2  years  thereafter.  The 
authority  to  make  determinations  may 
not  be  delegated. 

(c)  When  circumstances  described  in 
§  101-6.402(c)  apply,  the  head  of  a 
Federal  agency  shall  make  a  written 
determination,  containing  the  following 
information:  Name  (or  other 
identification,  if  confidential]  and  title  of 
the  employee;  the  reason  for  authorizing 
home-to-work  transportation;  and  the 
anticipated  duration  of  the 
authorization.  The  authority  to  make  a 
determination  may  not  be  delegated. 
The  determination  should  be  completed 
before  the  employee  is  provided  with 
home-to-work  transportation.  In  some 
cases,  an  agency  may  wish  to  have 
certain  employees  ready  to  respond 
immediately  when  those  circumstances 
arise  without  warning.  To  meet  those 
events,  the  head  of  an  agency  may 
approve  a  contingency  determination. 
Such  a  determination  should  include  the 
names  of  authorized  individuals  or 
positions,  the  situation(s)  upon  which 
the  provision  of  home-to-work 
transporation  is  contingent,  and 
administrative  controls.  When  it  is  used 
to  provide  an  employee  with  home-to- 
work  transportation,  the  contingency 
determination  must  be  supplemented 
with  the  following  information  on  the 
specific  situation  if  it  is  not  already  part 
of  the  contingency  determination:  Name 
(or  other  identification,  if  confidential) 
and  title  of  the  employee;  the  reason 


that  justified  using  the  contingency 
determination;  and  the  starting  date  and 
ending  date  (or  anticipated  ending  date) 
of  the  authorization. 

(1)  Each  determination  and 
contingency  determination  must  be 
submitted  to  Congress  in  accordance 
with  procedures  set  forth  in  §  101-6.404. 
When  a  contingency  determination  is 
exercised,  supplemental  information  on 
the  specific  situation,  as  outlined  in 
paragraph  (c)  of  this  section,  must  also 
be  provided  to  Congress.  Such 
documentation  must  be  easily  available 
within  the  agency  for  audit.  Additional 
guidance  concerning  determinations  is 
contained  in  { 101-6.405. 

(2)  The  initial  duration  of  a 
determination  shall  not  exceed  15 
calendar  days.  Should  the  circumstances 
justifying  home-to-work  transportation 
continue,  the  head  of  a  Federal  agency 
may  approve  a  subsequent 
determination  of  not  more  than  90 
additional  calendar  days.  If  at  the  end  of 
the  subsequent  determination,  the 
underlying  circumstances  continue  to 
exist,  the  head  of  the  Federal  agency 
may  authorize  an  additional  extension 
of  90  calendar  days.  This  process  may 
continue  as  long  as  required  by  the 
circumstances. 

§101-6.404    Report*. 

Each  initial  determination  and 
contingency  determination,  as  well  as 
supplemental  information  on  each 
situation  where  a  contingency 
determination  is  exercised,  prepared 
under  S  101-6.403(c)  shall  be  submitted 
to  Congress  promptly,  but  not  later  than 
60  calendar  days  after  approval.  An 
agency  may  consolidate  any  subsequent 
determinations  into  a  single  report  and 
submit  them  quarterly.  Determinations 
and  reports  shall  be  sent  to: 

Chairman.  Ctimmittee  on  Governmental 
Affairs.  United  States  Senate.  Suite  SD- 
340.  Oirksen  Senate  Office  Building. 
Washington.  DC  20510. 

Chairman.  Committee  of  Governmental 
Operations.  United  States  House  of 
Representatives.  Suite.  2157.  Raybum 
Mouse  Office  Building.  Washington,  DC 
2051 5. 

S  101-6.405    Additional  auidance. 

(a)  House  of  Representatives  Report 
No.  99-451  99th  Cong..  1st  Sess.  (1985) 
clearly  indicates  the  intent  of  Congress 
to  eliminate  abuse  of  home-to-work 
transportation.  The  report  notes,  on  p.  7. 
that: 

The  provision  for  "field  work"  is  meant  to 
cover  an  employee  of  (a  Federal)  agency 
whose  job  requires  the  employee's  presence 
at  various  locations  that  are  at  a  distance 
from  [the  employee's)  place  of  employment 
'  *  *.  Examples  of  such  employees  include, 
but  arc  not  limited  to,  mine  inspectors,  meat 


inspectors,  and  certain  other  law 
enforcement  officers,  whose  jobs  require 
travel  to  several  locations  during  the  course 
of  a  workday.  However,  the  field  work 
exception  may  not  be  used  (1)  when  the 
(employee's)  workday  begins  at  his  or  her 
official  lG|ovemment  duty  station,  or  (2) 
when  the  (employee)  normally  commutes  to  a 
fixed  location,  however  far  removed  from  his 
or  her  official  duty  station  (for  example, 
auditors  or  investigators  assigned  to  a 
defense  contractor  plant).  Although  their 
daily  work  station  is  not  located  in  a 
(Gjovemmenl  office,  these  (employees)  are 
not  performing  "field  work"  •  *  ".Like  all 
(G)ovemment  employees,  (employees) 
working  in  a  "field  office"  are  responsible  for 
their  own  commuting  costs. 

The  report  also  states  in  the  same 
section  that  the  legislation  is  intended  to 
allow  home-to-work  transportation  for 
medical  officers  on  outpatient  service. 
The  guidelines  contained  in  the  report, 
as  well  as  the  Congressional  Record 
(daily  ed.  October  10. 1986.  pp.  S 15865- 
15868],  should  provide  an  adequate 
basis  for  an  agency  to  determine  which 
of  its  employees  may  be  authorized 
home-to-work  transportation. 

(b)  Additional  examples  of  employees 
who  may  perform  field  work  include, 
but  are  not  limited  to,  quality  assurance 
inspectors,  construction  inspectors, 
customs  inspectors,  dairy  inspectors, 
revenue  officers,  compliance 
investigators,  and  personnel  background 
investigators.  The  assignment  of  an 
employee  to  such  a  position  does  not.  of 
itself,  entitle  an  employee  to  receive 
daily  home-to-work  transportation. 
When  authorized,  such  transportation 
should  be  provided  only  on  days  when 
the  employee  actually  performs  field 
work,  and  then  only  to  the  extent  that 
such  transportation  will  substantially 
increase  the  efficiency  and  economy  of 
the  Government. 

(c)  Instances  may  occur  when  an 
employee,  by  the  nature  of  his/her  job. 
is  designated  as  being  authorized  home- 
to-work  transportation  under  the  field 
work  provision.  However, 
circumstances  may  require  that  field 
work  only  be  performed  on  an 
intermittent  basis.  In  those  instances, 
the  agency  shall  establish  procedures  to 
ensure  that  a  Government  passenger 
carrier  is  used  only  when  field  work  is 
actually  being  performed. 

(d)  In  making  field  work 
determinations  under  §  101-6.403(b).  an 
agency  head  may  elect  to  designate 
positions  rather  than  individual  names, 
especially  in  positions  where  rapid 
turnover  occurs.  The  determination 
should  contain  sufficient  information, 
such  as  the  job  title,  number,  and 
operational  level  where  the  work  is  to 
be  performed  (i.e..  five  recruiter 
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personnel  or  positions  at  the  Detroit 
Army  Recruiting  Battalion)  to  satisfy  an 
audit,  if  necessary. 

(e)  Situations  may  arise  where  it  is 
more  cost-effective  for  the  Government 
to  provide  an  employee  a  vehicle  for 
home-to-work  transportation  rather  than 
have  the  employee  travel  a  long 
distance  to  pick  up  a  vehicle  and  then 
drive  back  toward  or  beyond  his/her 
residence  to  perform  his/her  job.  In 
those  situations  agencies  should 
consider  basing  the  vehicle  at  a 
Government  facility  located  near  the 
employee's  job  site.  If  such  a  solution  is 
not  feasible,  an  agency  must  then  decide 
if  the  use  of  the  vehicle  should  be 
approved  under  the  compelling 
operational  considerations  definition. 
Home-to-work  transportation  in  such 
cases  may  be  approved  only  if  other 
available  alternatives  would  involve 
substantial  cost  to  the  Government  or 
expenditure  of  substantial  employee 
time. 

Dated:  |uly  7. 1988. 
)ohn  Alderson. 

Acting  Administrator  of  General  Services. 
(FR  Doc.  88-15758  Filed  7-14-88;  8:45  am) 

MLUNG  CODE  6S2&-24-M 


41  CFR  Part  101-41 

(FPMR  Amdt  G-«7] 

Prepayment  Transportation  Audit 
Procedures 

agency:  Federal  Supply  Service,  GSA. 
action:  Final  rule;  correction. 

summary:  This  notice  corrects  the 
prepayment  audit  delegation  conditions 
which  appeared  in  the  Federal  Register 
on  July  5, 1988  (53  FR  25162). 
FOR  FURTHER  INFORMATION  CONTACT 
John  W.  Sandfort,  Collections.  Accounts. 
and  Procedures  Division,  Office  of 
Transportation  Audits,  Office  of  the 
Controller,  (202)  786-3065  or  FTS  786- 
3065. 

SUPPLEMENTARY  INFORMATION:  The 
prepayment  transportation  audit 
procedures  published  in  the  Federal 
Register  on  July  5, 1988,  contained  an 
error  on  page  25165  in  §  101-41.103(e). 
Section  101-41 .103(e)  is  correctly  added 
to  read  as  follows. 


§101-41.103    (Antendedl 

(e)  The  request  shall  contain  a 
mechanism  to  report  savings,  on  a  semi- 
annual basis  and  in  a  manner 
acceptable  to  GSA,  accomplished  by 
identifying  overcharges/overbillings,  or 
other  savings  indicating  the  program  is 


cost-effective  or  otherwise  in  the  public 
interest. 

Dated:  July  8, 1988. 
Leonard  Yonkler. 

Controller,  Federal  Supply  Service. 

|FR  Doc.  88-15950  Filed  7-14-88;  8:45  am) 

mXING  CODE  6S20-24-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  674 
IDocfcet  No.  80630-8130] 

High  Seas  Salmon  Fishery  Off  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

action:  Notice  of  closure. 

summary:  The  Secretary  of  Commerce 
(Secretary]  closes  the  commercial 
fishery  for  chinook  salmon  throughout 
the  exclusive  economic  zone  (EEZ)  off 
Southeastern  Alaska  and  closes  a  small 
part  of  this  area,  the  "Fairweather 
Grounds"  to  all  commercial  salmon 
fishing.  This  action  is  necessary  to 
conserve  chinook  salmon  stocks.  The 
intent  of  this  action  is  to  ensure  that  the 
harvest  of  chinook  salmon  does  not 
exceed  the  limit  imposed  by  the  Pacific 
Salmon  Treaty.  This  action 
complements  similar  closures  of  the 
commercial  troll  fishery  in  waters 
managed  by  the  State  of  Alaska. 
DATE:  This  notice  is  effective  from  11:59 
p.m.  Alaska  Daylight  Time  (ADT).  July 
12, 1988,  until  12  midnight.  September  20. 
1988.  Public  comments  are  invited  until 
August  11. 1988. 

ADDRESSES:  Send  comments  to  James 
W.  Brooks,  Acting  Director,  Alaska 
Region.  National  Marine  Fisheries 
Service.  P.O.  Box  21668,  Juneau.  Alaska 
99802-1688.  During  the  30-day  public 
comment  period,  the  data  upon  which 
this  notice  is  based  will  be  available  for 
public  inspection  during  the  hours  of 
8:00  a.m.  to  4:30  p.m.  (ADT)  Monday 
through  Friday  at  the  NMFS  Regional 
Office.  Room  453.  Federal  Building,  709 
West  Ninth  Street,  Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT 

Aven  M.  Andersen  (Fishery 
Management  Biologist,  NMFS),  907-586- 
7229. 

SUPPI^MENTARY  INFORMATION:  This 
notice  implements  the  Pacific  Salmon 
Treaty  and  the  Fishery  Management 
Plan  for  the  High  Seas  Salmon  Fishery 
off  the  Coast  of  Alaska  (FMP).  The  FMP 
was  developed  and  amended  by  the 
North  Pacific  Fishery  Management 
Council.  The  regulations  (50  CFR  Part 


674)  govern  the  salmon  fisheries  in  the 
EEZ  off  the  coast  of  Alaska  east  of  173* 
E.  longitude.  They  were  issued  under 
section  7(a)  of  Pub.  L  99-5,  the  Pacific 
Salmon  Treaty  Act  of  1985  (16  U.S.C. 
3631  et  seq.)  and  under  section  305  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.). 

Closure  of  the  Troll  Chinook  Fishery 

The  Pacific  Salmon  Commission 
limited  the  1988  harvest  by  all  salmon 
fisheries  in  Southeast  Alaska  to  263.000 
chinook  salmon,  exclusive  of  the  harvest 
of  chinook  salmon  resulting  from 
Alaska's  new  enhancement  activities. 
These  activities  added  about  27,000 
chinook.  bringing  the  total  to  about 
290,000  chinook. 

Of  this  number,  the  Alaska  Board  of 
Fisheries  set  the  guideline  harvest  level 
for  the  1988  su.mmer  troll  fishery  at 
173.000  chinook.  That  number  was 
derived  by  deducting  from  the  290,000 
the  following:  20.000  for  the  net  fisheries; 
22,000  for  the  sport  fisheries;  62,000  for 
the  winter  troll  fishery;  5,000  for  the 
spring  experimental  troll  fishery;  and 
8,000  for  new  Alaska  hatchery  chinook 
salmon  expected  to  be  taken  by 
fisheries  other  than  the  troll  fishery.  The 
remainder  is  the  guideline  of  173,000 
chinook  for  the  summer  troll  fishery. 
Overall,  the  troll  fishery  (winter, 
experimental,  and  summer)  was 
allocated  about  221.000  chinook. 

On  July  1. 1988,  NMFS  issued  a  final 
rule  to  announce  the  chinook  harvest 
limit  apd  set  fishing  periods  for  the  1988 
commercial  troll  fishery  in  the  EEZ  (53 
FR  25492  July  7. 1988).  This  rule  allowed 
the  troll  harvest  of  chinook  salmon  to 
begin  on  July  1  and  continue  until  the 
chinook  harvest  guideline  of  221.0CJ  for 
the  troll  fishery  was  reached  (50  CFR 
674.21(a)(2)(i)). 

Counts,  estimates,  and  forecasts  made 
by  the  Alaska  Department  of  Fish  and 
Game  (ADFAG)  show  that  the  summer 
commercial  salmon  troll  fishery  will 
have  harvested  154,400  chinook  salmon 
through  July  11,1988.  Based  on  (1)  the 
harvest  to  date,  (2)  an  average  daily 
catch  rate  by  the  troll  fleet  of  about 
13.000  chinook  per  day.  and  (3)  allowing 
for  some  imreported  harvests,  NMFS 
and  ADF&G  predict  that  the  guideline 
harvest  level  of  173,000  will  be  reached 
by  midnight  July  12, 1988.  Thus,  the  troll 
harvest  of  chinook  salmon  must  stop  at 
that  time. 

Closure  of  the  Fairweather  Grounds 

A  provision  of  the  Pacific  Salmon 
Treaty  requires  that  each  party  to  the 
treaty  "minimize  *  *  *  all  sources  of 
induced  fishing  mortality  *  *  *  of 
chinook  salmon"  (annex  4.  chapter  3. 
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paragraph  1(e)).  In  a  move  to  achieve 
this  requirement,  the  Alaska  Board  of 
Fisheries  and  the  North  Pacific  Fishery 
Management  Council  expressed  their 
desire  to  minimize  the  incidence  of 
Chinook  salmon  hook-and-release  during 
any  chinook-only  closures  that  may  be 
necessary  to  manage  the  chinook 
salmon  harvest  to  the  desired  level. 
Therefore,  the  ADFaG  and  the  Secretary 
are  closing  certain  areas  known  to  have 
high  numbers  of  chinook  salmon  to 
commercial  Ashing  for  all  salmon 
species. 

These  areas  are  places  where  adult 
and  juvenile  chinook  salmon 
concentrate.  If  they  were  left  open  to 
commercial  salmon  Tishing.  a  large 
number  of  chinook  would  be  caught  and 
released,  with  a  resulting  substantial 
incidental  mortality  of  those  released. 

The  Secretary  closes  to  all 
commercial  salmon  fishing  the  area  of 
the  FEZ  known  as  the  Fairweather 
Grounds.  It  is  roughly  rectangular  and  is 
bounded  by  lines  coruiecting  the 
following  points: 

58"46.r  N.  Latitude,  138*54.5'  W.  Longitude 
58*24.5'  N.  Latitude.  139*48.8'  W.  Longitude 
57*50.0'  N.  Latitude.  138*19.5'  W.  Longitude 
58*15.9'  N.  latitude.  137*21.5'  W.  Longitude 

The  following  Loran  C  lines  are 
provided  as  estimates  of  the  boundary 
lines  at  the  request  of  fishermen.  The 
closed  area  is  roughly  bounded  on  the 
northwest  by  Loran  C  line  7960-Y-29800. 
on  the  seaward  side  by  Loran  C  line 
7960-X-14400,  and  on  the  southeast  by 
Loran  C  lines  7960-Y-29150,  and  on  the 
shoreward  side  by  Loran  C  line  7960-X- 
14660.  Refer  to  NOAA  chart  1676a 

This  action  is  authorized  by  {  674.23 
of  the  regulations,  which  provides  that 
the  Secretary  may  modify  the  fishing 
periods  and  areas  by  publishing  a  notice 


in  the  Federal  Register.  Any  such 
modincation,  however,  must  be  based 
on  a  determination  by  the  Director  of 
the  Alaska  Region  of  NMFS  (Regional 
Director)  that  (a)  the  condition  of  a 
salmon  species  is  "substantially 
different  from  the  condition  anticipated 
in  the  FMP"  and  (b)  this  difference 
requires  a  modification  of  the  fishing 
times  and  areas  to  adequately  conserve 
that  salmon  species.  The  regulations 
specify  the  factors  the  Regional  Director 
may  consider.  The  regulations  also 
specify  that  the  Secretary  may  consult 
with  the  ADF&G  before  he  makes  his 
modifications. 

In  view  of  these  requirements,  the 
Regional  Director  (acting  on  behalf  of 
the  Secretary)  has  consulted  with  the 
ADF&G.  Also,  he  has  reviewed  the 
information  on  the  1988  salmon  Fishery 
to  date,  has  determined  that  the  chinook 
stocks  in  1988  are  substantially  different 
from  the  condition  anticipated  in  the 
FMP,  and  has  determined  that  this 
difference  in  stock  condition  requires 
that,  in  conjunction  with  area  closures 
made  by  the  ADF&G,  he  needs  to  close 
the  Fairweather  Grounds  to  all 
commercial  salmon  fishing  as  of  11:59 
p.m.  (ADT)  on  July  12, 1988. 

These  closures  will  become  elective 
after  they  have  been  broadcast  over 
VHF  channel  16  and  publicized  for  48 
hours  through  ADF&G  procedures. 

Possibility  of  Reopening  the  Troll 
Chinook  Hshery 

After  the  closure,  the  actual  troll 
harvests  of  chinook  will  be  tabulated 
and  the  number  from  Alaska's  new 
enhancement  activities  will  be 
determined.  If  the  total  number  of 
chinook  harvested  by  the  trollers  falls 
considerably  short  of  the  harvest 


guideline,  then  the  troll  Hshery  will  be 
reopened  to  allow  harvest  of  the 
remainder  of  its  allotment  before  the 
troll  season  closes  on  September  20. 

Classification 

This  action  is  exempt  from  sections  4 
through  8  of  the  Administrative 
Procedure  Act.  the  Regulatory  Flexibility 
Act,  and  Executive  Order  12291  because, 
as  is  expressly  provided  in  section  7(a) 
of  Pub.  L  99-5.  it  involves  a  foreign 
affairs  function.  It  contains  no 
requirement  for  collecting  information 
for  purposes  of  the  Paperwork 
Reduction  Act. 

Section  674.23(b)(3)  of  the  rule 
implementing  the  FMP  requires  the 
Secretary  to  accept  and  consider  public 
comments  for  30  days  after  the  effective 
date  of  this  notice.  The  aggregated  data 
upon  which  this  closure  was  based  are 
available  for  public  inspection  at  the 
address  given  above.  If  comments  are 
received,  the  Secretary  will  reconsider 
the  necessity  for  this  action  and  will 
publish  another  notice  in  the  Federal 
Register  either  confirming  the  notice's 
continued  effect,  modifying  it.  or 
rescinding  it,  unless  the  notice  has 
already  expired  or  been  rescinded  for 
other  reasons. 

List  of  Subjects  in  50  CFR  Part  674 

Administrative  practice  and 
procedure.  Fish.  Fisheries.  Fishing. 
International  organizations. 

(16  U.S.C.  3631  et  seq;  16  U.S.C.  1801  el  seq.) 

Dated:  July  12. 196& 
Richard  H.  Schaefer. 

Director  of  Office  of  Fisheries  Conservation 

and  Management.  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-16006  Filed  7-12-88:  4:45  pm) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 


is  to  give  interested  persons  an 
opporturfity  to  participate  In  tt>e  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 

Credit  for  CHAMPUS  Coverage  for  the 
Purpose  of  Continuing  an  FEHB 
Enrollment  During  Retirement 

agency:  OfHce  of  Personnel 
Management. 

action:  Notice  of  withdrawal  of 
proposed  regulations. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  withdrawing  its 
proposal  to  discontinue  allowing  credit 
for  time  covered  under  the  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services  (CHAMPUS)  for  the 
purpose  of  continuing  a  Federal 
Employees  Health  Benefits  (FEHB) 
enrollment  during  retirement.  The 
proposed  regulations,  published  May  21. 
1987  (52  FR  19152).  would  have 
discontinued  the  administrative  practice 
of  substituting  CHAMPUS  coverage  for 
FEHB  coverage,  with  respect  to  the 
requirement  for  continuation  of  FEHB 
coverage  during  retirement.  Recent 
developments,  including  the  need  to 
reform  the  structure  of  the  FEHB 
program,  have  convinced  OPM  to 
withdraw  the  proposed  regulations.  Any 
further  consideration  of  this  issue  is 
being  deferred  until  further  study  and 
plans  for  FEHB  reform  are  completed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Smith.  (202)  632-4634. 

U.S.  Office  of  Personnel  Management. 

Constance  Homer. 

Director. 

|FR  Doc.  88-15939  Filed  7-14-88:  8:45  am) 

BILUNG  CODE  S325-01-M 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  180 

(No.  AMS-LS-88-0221 

Plant  Variety  Protection  Act:  Increase 
of  Certification  Fee 

agency:  Agricultural  Marketing  Service. 
USDA 


action:  Notice  of  proposed  rulemaking. 

summary:  The  Plant  Variety  Protection 
Act  of  1970.  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  prescribe, 
charge,  and  collect  reasonable  fees  for 
costs  incurred  in  the  issuance  of  plant 
variety  protection  certificates.  This 
amendment  proposes  to  increase  such 
fees  to  more  accurately  reflect  costs  of 
different  services  and  to  make  the 
administration  of  the  certification 
program  substantially  self-supporting. 

DATES:  Comments  must  be  received  on 
or  before  August  15, 1988. 

ADDRESS:  Written  comments  may  be 
mailed  to  Kenneth  H.  Evans, 
Commissioner;  Plant  Variety  Protection 
Office;  Livestock  and  Seed  Division; 
Agricultural  Marketing  Service;  U.S. 
Department  of  Agriculture;  Room  500, 
National  Agricultural  Library  Building; 
Beltsville,  Maryland  20705.  Comments 
will  be  available  for  public  inspection  at 
this  location  during  regular  business 
hours,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  H.  Evans  (301/344-2518). 

SUPPLEMENTARY  INFORMATION:  The 

Plant  Variety  Protection  Act  of  1970,  as 
amended,  (7  U.S.C.  2321  et  seq], 
provides  for  the  assessment  and 
collection  of  reasonable  fees  for 
expenses  incurred  by  the  Department  of 
Agriculture  in  the  issuance  of  plant 
variety  protection  certificates  and 
related  services.  The  Act  has  recently 
been  amended  to  provide  that  fees, 
including  late  payments  and  accrued 
interest,  shall  be  credited  to  the  account 
that  accrues  the  costs  and  shall  remain 
available  without  fiscal  year  limitation 
to  pay  the  costs  incurred.  Present  fees 
will  not  cover  the  projected  costs  for 
fiscal  year  1988.  Therefore,  the 
Department  proposes  (1)  to  increase 
total  fees  for  processing  an  application 
to  $2,400  and  (2)  to  adjust  the  schedule 
of  other  fees  to  more  accurately  reflect 
the  costs  incurred  by  the  Department  for 
providing  different  services  under  the 
Act. 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  to 
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implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1,  and 
has  been  determined  to  be  "non-major." 
It  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more: 
will  not  cause  a  major  increase  in 
production  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  nor  will 
it  have  a  significant  effect  on 
competition,  employment,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq),  because  (1)  the  fee 
represents  a  minimal  increase  in  the 
costs  of  developing  and  producing  a  new 
variety  for  the  commercial  market;  and 
(2)  competitive  effects  are  offset  under 
this  voluntary  program  since  charges  are 
based  on  volume  (i.e..  the  cost  to  users 
varies  in  proportion  to  the  number  of 
applications  submitted). 

From  fiscal  year  1981  to  fiscal  year 
1984.  the  cost  of  processing  an 
application  was  reduced  from 
approximately  $3,600  to  $2,000;  and  fees 
were  increased  from  $750  to  $1,500,  and 
then  in  1984.  to  $2,000  to  make  the 
program  self-supporting.  From  the  time 
of  the  1984  fee  increase  to  fiscal  year 
1988,  operating  costs  attributed  to  the 
program  have  risen  35  percent. 
Contributing  to  this  overall  rise  in  costs 
have  been  the  following  specific  cost 
increases:  28  percent  for  salaries,  104 
percent  for  retirement  and  other 
benefits.  67  percent  for  rent  and 
maintenance.  33  percent  for  overhead, 
and  10  percent  for  depreciation.  A 
substantial  amount  of  this  increased 
expense  has  been  absorbed  by 
improved  productivity.  For  example, 
when  calculated  on  a  per-employee  year 
basis,  the  Plant  Variety  Protection 
Office  staff  increased  productivity  by  44 
percent  in  fiscal  year  1986  when 
compared  with  fiscal  year  1985 — and 
113  percent  over  fiscal  year  1982.  This 
significant  improvement  was  due  in 
large  part  to  the  use  of  new  computers. 
However,  in  spite  of  these  major  gains, 
projected  revenues  for  1988  are 
estimated  to  be  20  percent  below 
projected  costs. 

On  September  22, 1987.  the  Plant 
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Variety  Protection  Advisory  Board 
(Board)  met  and  was  provided 
information  concerning  increased  costs 
which  would  be  incurred  by  the 
Department  in  processing  an  application 
for  a  plant  variety  protection  certificate 
during  fiscal  year  1988.  This  information 
was  provided  to  support  the  Plant 
Variety  Protection  Office's 
recommendation  for  a  fee  increase  to 
fully  fund  the  program.  The  Board 
recommended  that  fees  not  be  raised  at 
this  time,  stating  that  (1)  the  trend  in 
numbers  of  applications  over  7  years 
indicates  a  fee  increase  is  not  likely  to 
be  needed.  (2)  the  public  benefits  from 
the  actions  of  the  Plant  Variety 
Protection  Office,  and  (3]  any  funds 
above  expenses  go  to  the  U.S.  Treasury. 
The  Board  also  noted  that  the  number  of 
applications  had  varied  both  above  and 
below  the  number  required  at  existing 
fees  to  meet  present  budget 
requirements. 

The  increased  fees  proposed  by  the 
Plant  Variety  Protection  Office  were 
based  on  the  receipt  of  an  estimated  189 
applications  per  year.  The  Board  fell 
that  a  more  realistic  estimate  would  be 
200  applications  per  year,  and  that  the 
present  fees  should  be  sufficient  to 
cover  the  costs  of  the  program  if  200 
applications  are  received. 

The  Department  considered  the 
Board's  recommendations.  However,  it 
believes  that  fees  must  be  sufficient  to 
fund  the  program.  Under  legislation 
passed  December  22, 1987,  all  fees 
collected  are  deposited  in  an  account 
designated  for  funding  the  program  and 
are  not  returned  to  the  general  Treasury. 
In  only  1  of  the  past  7  years  (1985)  has 
the  number  of  applications  been 
sufficient  to  fund  the  program  through 
fees  based  on  current  charges  per 
application.  There  were  219  applicants 
that  year.  In  the  remaining  6  years,  the 
fees  were  not  sufficient  to  fund  the 
program.  Therefore,  the  Board's 
recommendation  that  fees  remain  at 
present  levels  is  not  accepted.  However, 
in  reevaluating  the  recommended  fee 
increase,  the  Department  agrees  that  an 
estimate  of  200  applications  per  year  in 
calculating  fees  is  a  more  appropriate 
figure  than  the  189  applications  used  in 
the  initial  recommendation.  Even  using 
that  number,  it  is  the  Department's 
opinion  that  fees  must  be  raised  to  cover 
the  program  costs. 

Therefore,  in  view  of  the  35  percent 
increase  in  costs  discussed  above,  with 
an  adjustment  for  the  improved 
productivity — and  using  the  200- 
certificdtet-per-year  estimate — the    ^ 
Department  proposes  an  increase  in  the 
fee  charged  for  processing  an 
application  from  $2,000  to  $2,400.  This  is 


necessary  to  cover  the  costs  incurred  by 
the  Plant  Variety  Protection  Office. 

While  decreasing  the  cost  of 
processing  applications  is  theoretically 
an  alternative  to  increasing  fees,  this  is 
not  a  realistic  option.  The  Plant  Variety 
Protection  Office  has  achieved  major 
advances  in  productivity  as  stated 
above,  and  further  substantial  increases 
in  efficiency  are  not  possible  at  this 
time. 

Reducing  the  staff  would  not  be  a 
satisfactory  alternative  to  increasing 
fees  since  the  output  per  person  would 
stay  the  same  and  the  backlog,  as  well 
as  the  time  period  ineligible  varieties 
are  protected  under  the  "protection- 
applied-for  status,"  would  increase.  In 
addition,  reducing  the  staff  would  not 
decrease  overhead  or  supervisory  costs. 

Also  not  viable  as  an  alternative, 
would  be  the  reduction  of  the  amount  of 
supervision  and  review  of  plant 
examiners'  work  by  the  Commissioner 
or  the  elimination  of  the  placement  of 
information  on  new  varieties  in  the 
computer  file.  Either  of  these  actions 
would  increase  the  probability  of  issuing 
certificates  on  ineligible  applications, 
which  would  adversely  affect  the 
integrity  of  the  program.  Moreover,  all  of 
the  above-mentioned  possible 
alternatives  would  merely  delay  the 
expenditure  of  necessary  funds,  thereby 
increasing  the  average  costs  of 
processing  future  applications. 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposed  rule.  Comments  must  be 
sent  in  duplicate  to  the  Plant  Variety 
Protection  Office  and  should  bear  a 
reference  to  the  date  and  page  number 
of  this  issue  of  the  Federal  Ragbtar. 
Comments  submitted  pursuant  to  this 
document  will  be  made  available  for 
public  inspection  in  the  Plant  Variety 
Protection  Office  in  Beltsville. 
Maryland,  during  regular  business 
hours. 

List  of  SubjecU  in  7  CFR  Fart  180 

Plant  Variety  Protection  Act, 
Administrative  practices  and 
procedures.  Fees,  Courts,  Labeling. 
Plants  (agricultural). 

Accordingly,  the  Department  proposes 
amending  7  CFR  Part  180  as  follows: 

PART  ISO— AEGUl  ATI0N8  AND 
RUI.E8  OF  PRACTICE  UNDER  THE 
PLANT  VARIETY  PROTECTION  ACT 

1.  The  authority  citation  for  Part  180  is 
revised  to  read  as  follows: 

Authority:  Sees.  6.  22.  23,  26,  31.  42(b).  43, 
56,  57.  91(c).  84  Slat.  1542:  7  U.S.C.  2326.  2352. 


2353.  2356,  2371.  2402(b).  2403.  2426.  2427. 
2501(c):  29  FR  16210.  as  amended.  37  FR  6327. 
6505;  7  U.S.C.  2371. 

2.  Section  180.175  is  revised  to  read  as 
follows: 

91M.17S    Faas  and  charges. 

The  following  fees  and  charges  apply 
to  the  services  and  actions  specified 
below: 

(a)  Filing  the  application  and  notifying 
public  of  tiling « $250 

(b)  Search  or  examination — $1,900 

(c)  Allowance  and  issuance  of 
certificate  and  notifying  public  of 
issuance $250 

(d)  Revive  an  at>andoned  application $250 

(e)  Reproduction  of  records,  drawings, 
certificates,  exhibits,  or  printed 
material  (copy  per  page  of 

material) ~ $1 

(f)  Authentication  (each  page) „ $1 

(g)  Correcting  or  reissuance  of  a 

certiricate $250 

(h)  Recording  assignments  (per 

certificate/application) $25 

(i)  Copies  of  8  X  10  photographs  in 

color „ $25 

(j)  Additional  fee  for  reconsideratioa $250 

(k)  Additional  fee  for  late  payment...~...~..>$2S 
(!)  Additional  fee  for  late 

replenishment  of  seed ~ » $25 

(m)  Appeal  to  Secretary  (refundable  if 

appeal  overturns  the 

Commissioner's  decision) $2,400 

(n)  Field  inspections  by  a 
representative  of  the  Plant  Variety 
Protection  Office  made  at  the  request  of 
the  applicant  shall  be  reimbursable  in 
full  (including  travel,  per  diem  or 
subsistence,  and  salary)  in  accordance 
with  Standardized  Government  Travel 
Regulations. 

(o)  Any  other  service  not  covered 
above  will  be  charged  for  at  rates 
prescribed  by  the  Commissioner,  but  in 
no  event  shall  they  exceed  $40  per 
employee-hour. 

Done  at  Washington,  DC  July  11, 196& 

|.  Patrick  Boyia, 

Administrator. 

|FR  Doc.  88-15894  Filed  7-14-88: 8:45  am] 
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7  CFR  Part  917 

Proposed  Expenses  and  Assessment 
Rate  fof  Martcetlng  Order  Covering 
Fresli  Peers,  Plimis,  end  Peaches 
Grown  In  CaHfomia 

AOCNCV:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 


assessment  rate  for  the  Pear  Commodity 
Committee  established  under  Mariceting 
Order  917  for  the  1968-89  fiscal  year. 
The  proposal  is  needed  for  the  Pear 
Conmiodity  Committee  to  incur 
operating  expenses  during  the  1988-89 
fiscal  year  and  to  collect  funds  during 
that  year  to  pay  those  expenses.  This 
would  facilitate  program  operations. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATE:  Comments  must  be  received  by 
July  25. 1968. 

ADOMCSS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  F&V. 
AMS.  USDA,  P.O.  Box  96456,  Room 
2085-S.  Washington,  DC  20096-6456. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 
Jerry  N.  Brown,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  P.O.  Box  96456,  Room  2525-S, 
Washington.  DC  20090-6456,  telephone: 
(202)  475-5464. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
917  (7  CFR  Part  917)  regulating  the 
handling  of  fresh  pears,  plums,  and 
peaches  grown  in  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  801-674),  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulations  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  43  handlers 
of  California  pears  under  this  marketing 
order,  and  approximately  2.800  pear, 
plum,  and  peach  producers  in  California. 


Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFK  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

Each  marketing  order  administered  by 
the  Department  of  Agriculture  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  for  approval.  The 
members  of  the  administrative 
committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  committee's  ueeds  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity  (e.g.. 
pounds,  tons,  boxes,  cartons,  etc.). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  su^icent  income 
to  pay  the  committee's  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committee  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Pear  Commodity  Committee  met 
June  21, 1988.  and  unanimously 
recommended  proposed  1988-89  fiscal 
year  expenditures  of  $825,793  and  an 
assessment  rate  of  $0.22  per  carton  (No. 
29B  special  lug  box]  of  assessable  pears 
shipped  under  M.O.  917.  In  comparison, 
1987-88  fiscal  year  budgeted 
expenditures  were  $910,111  and  the 
assessment  rate  was  $0.20  per  carton. 

The  major  expenditure  item  this  year 
is  $675,000  for  advertising  and 
promotion  compared  to  $713,800  in  1987- 
88.  The  remaining  expenses,  which  are 
primarily  for  program  administration, 
are  budgeted  at  about  last  year's 
amounts.  Total  income  for  1988-89 
would  amnimt  to  $801,260,  including 
assessment  income  of  $766,260  based  on 
shipments  of  3,483,000  cartons  of  fresh 
pears,  $20,000  from  the  California 


Department  of  Food  and  Agriculture, 
and  $15,000  from  other  sources  such  as 
interest  earned  on  the  reserve  fund.  The 
reserve  fund  of  $183,352  would  be 
sufficient  to  cover  the  anticipated 
deficit. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  the  producers.  However, 
these  costs  would  be  significantly  offset 
by  the  benefits  derived  from  the 
operation  of  the  marketing  order. 
Therefore,  the  Administrator  of  AMS 
has  determined  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approvals  for  the  pear  program  need  to 
be  expedited  so  the  committee  has 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Part  917 

Marketing  agreement  and  orders. 
Fresh  pears.  Plums,  Peaches  grown  in 
California. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  {  917.252 
be  added  as  follows: 

PART  917— FRESH  PEARS,  PLUMS. 
AND  PEACHES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  917  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  New  §917.252  is  added  to  read  as 
follows: 

§  917.252    Expenses  and  assessment  rata. 

Expenses  of  $825,793  by  the  Pear 
Commodity  Committee  are  authorized, 
and  an  assessment  rate  of  $0.22  per  No. 
29B  special  lug  box  of  assessable  pears 
is  established,  for  the  fiscal  year  ending 
February  28, 1989.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 

Dated:  (uly  12. 1988. 
William  f.  Doyle. 

Associate  Deputy  Director,  Fruit  and 

Vegetable  Division.  Agricultural  Marketing 

Service. 

(FR  Doc.  88-16000  Filed  7-14-88:  8:45  am| 
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(Docket  No.  AMS-FV-88-0491 

Domestic  Dates  Produced  or  Packed 
In  Riverside  County,  CA;  Proposal  To 
Disallow  Handlers  To  Dispose  of  Utility 
Dates  In  Human  Consumption  Outlets, 
and  Conforming  Changes 

AQENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

summary:  The  Department  invites 
comments  on  a  proposal  to  increase  the 
minimum  quality  of  dates  for  export  to 
Mexico,  for  use  in  date  products  for 
human  consumption,  and  for  donations 
to  needy  persons.  Under  the  proposal, 
dates  exported  to  Mexico  would  have  to 
meet  U.S.  Grade  C  requirements  and 
dates  used  for  products  would  have  to 
meet  modified  U.S.  Grade  C 
requirements.  Currently,  utility  dates  are 
permitted  for  export  to  Mexico  and  for 
use  in  date  products.  This  authority  has 
been  in  effect  since  the  early  1970's.  The 
industry  reports  that  there  are  sufficient 
supplies  of  better  quality  dates  for  use  in 
these  outlets.  This  proposal  would 
return  the  quality  level  to  that  in  effect 
prior  to  the  early  1970*8. 
date:  Comments  must  be  received  by 
August  15. 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  docket.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  Room 
2085-S.  P.O.  Box  96456.  Washington.  DC 
20090-6456.  Copies  of  the  written 
material  will  be  made  available  for 
public  inspection  in  the  office  of  the 
Docket  Clerk  during  regular  business 
hours.  Written  comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  ).  Kelhart.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington. 
DC  20090-6456;  telephone  202-475-3919. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  987 
(7  CFR  Part  987),  regulating  the  handling 
of  domestic  dates  produced  or  packed  in 
Riverside  County,  California.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  dates  subject  to  regulation  under  this 
marketing  order,  and  there  are 
approximately  135  producers  of  this 
commodity  in  the  regulated  areas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  gross  annual  revenues  for  the 
last  three  years  of  less  than  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  annual  revenues 
are  less  than  $3,500,000.  The  majority  of 
handlers  and  producers  of  dates 
produced  or  packed  in  California  may 
be  classified  as  small  entities. 

This  proposal  would  change 
§  987.112a  of  Subpart — Administrative 
Rules  (7  CFR  987.101-987.172)  to 
discontinue  authority  specified  therein 
allowing  handlers  to  ship  dates 
inspected  and  certified  as  utility  dates 
to  Mexico,  and  to  dispose  of  such  dates 
for  use  or  use  them  in  certain  products 
for  human  consumption.  Section 
987.152(L)(2)  of  that  subpart  also  is 
proposed  to  be  changed  to  disallow 
donations  of  such  dates  to  needy 
persons.  These  changes  would  raise  the 
minimum  quality  requirements  for  these 
outlets  from  utility  quality  to  U.S.  Grade 
C  or  modifications  thereof.  The 
proposed  changes  in  S  987.161  and 
§  987.164  of  the  same  subpart  are 
conforming  changes  in  recognition  of  the 
changes  proposed  in  9  987.112a.  This 
proposal  is  based  upon  a  unanimous 
recommendation  of  the  California  Date 
Administrative  Committee,  which  works 
with  the  Department  in  administering 
the  marketing  order  program. 

When  the  marketing  order  for  dates 
was  amended  in  1978,  (7  CFR  Part  987. 
43  FR  4249.  February  1, 1978).  the  term 
"substandard  dates"  was  changed  to 
"utility  dates."  However,  not  all 
references  to  substandard  dates  were 
changed  in  the  Code  of  Federal 
Regulations,  including  9  987.56.  For  the 
purposes  of  this  rulemaking,  all 
references  in  the  order  to  "substandard 


dates"  will  be  interpreted  to  mean 
"utility  dates." 

Section  987.56  specifies  outlets  for 
utility  dates  and  cull  dates.  Such  dates 
may  be  disposed  of  without  inspection, 
but  only  in  feed,  non-table  syrup, 
alcohol,  or  brandy  outlets,  or  in  such 
other  outlets  for  non-human  food 
products  as  the  committee,  with  the 
approval  of  the  Secretary,  may  specify.   . 
That  section  also  provides  that 
whenever  the  committee  concludes  and 
the  Secretary  finds  that  the  use  of  utility 
dates  of  any  variety  in  certain  products 
for  human  consumption  would  tend  to 
e^ectuate  the  declared  policy  of  the  Act. 
the  Secretary  shall  specify  such 
products,  and  dates  of  such  variety  that 
are  inspected  and  certified  as  utility 
dates  may  be  disposed  of  for  use,  or 
used,  in  such  products.  Similar 
procedures  also  are  specified  for  the 
disposition  of  utility  dates  through  any 
export  outlet. 

Utility  dates  are  dates  which  fail  to 
meet  the  minimum  quality  requirements 
for  marketable  dates  primarily  because 
of  an  excess  of  defects  such  as  off-color, 
deformity,  scarring,  or  broken  skin. 
These  defects  detract  from  the  dates' 
appearance  but  not  their  edibility. 
Because  of  this,  such  dates  are 
acceptable  in  some  seasons  for 
donations,  use  in  products  or  export 
outlets;  for  example,  when  supplies  of 
marketable  dates  are  less  than  market 
needs. 

In  the  eariy  1970'8.  a  strong  demand 
existed  for  dates  and  date  products 
domestically  and  in  Mexico,  but  the 
supply  of  marketable  dates  to  meet 
these  and  other  market  needs  wns 
insufficient.  To  augment  supplies,  the 
committee  recommended  that  lower 
quality  utility  dates  be  permitted  to  be 
used  for  date  products  for  human 
consumption  and  for  export  to  Mexico. 
The  California  date  industry  enjoyed 
relatively  strong  market  conditions 
throughout  the  1970's  and  eariy  1980'8. 
However,  the  demand  for  dates  started 
to  weaken  in  1984.  The  industry 
currently  has  an  abundant  supply  of 
product  quality  dates,  and  expects  to 
start  the  1988-89  marketing  season  on 
October  1  with  a  more-than-two-year 
supply. 

Accordingly,  the  committee  has 
recommended  that  the  use  of  utility 
dates  for  certain  products  in  human 
consumption  outlets  be  ended,  effective 
September  30. 1988.  the  end  of  the  crop 
year.  This  proposed  action  would  return 
the  quality  standard  to  the  level  for 
human  consumption  outlets  which 
existed  prior  to  the  relaxation  in  the 
early  1970'8.  and  thereby  require  that 
better  quality  dates  be  made  available 
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for  products  for  human  consumption. 
The  committee  expects  this,  together 
with  its  ongoing  market  promotion 
program  instituted  two  seasons  ago,  to 
stimulate  buyer  interest  and  improve 
market  conditions.  Utility  dates  usually 
comprise  such  a  very  small  part  of  the 
date  crop  that  no  shortage  of  dates 
would  result  from  this  proposal. 

If  the  proposed  changes  were  adopted 
effective  October  1, 1988,  dates 
inspected  and  certified  as  utility  dates 
prior  to  that  date  would  be  eligible  for 
needy  person  donations,  disposal  in 
product  outlets,  and  for  export  to 
Mexico.  On  or  after  October  1, 1988, 
utility  dates  would  have  to  be  disposed 
of  in  feed,  non-table  syrup,  alcohol,  or 
brandy  outlets,  or  in  such  other  outlets 
for  non-human  food  products  as  the 
committee,  with  the  approval  of  the 
Secretary,  may  specify.  To  be  eligible  as 
product  dates,  dates  would  have  to  meet 
at  least  modified  U.S.  Grade  C 
requirements,  and  for  export  to  Mexico 
at  least  the  requirements  of  U.S.  Grade 
C.  Dates  for  donations  would  have  to  be 
at  least  product  date  quality,  but  not 
package  date  quality. 

To  implement  the  committee's 
recommendation,  the  first  sentence  in 
§  987.112a(d)(3)  would  specify  that  dates 
of  any  variety  identified  as  "Export- 
Mexico",  and  inspected  and  certified  as 
at  least  meeting  the  requirements  of  U.S. 
Grade  C,  may  be  exported  to  Mexico. 
This  change  would  raise  the  minimum 
quality  for  export  to  Mexico  from  utility 
to  U.S.  Grade  C.  In  addition,  paragraph 
(f)  of  this  section,  specifying  that  utility 
dates  may  be  disposed  of  by  handlers  in 
the  same  outlets  and  subject  to  the  same 
requirements  prescribed  in  paragraph 
(e)  for  product  dates,  or  may  be 
exported  to  Mexico,  would  be  removed. 
This  change  would  raise  the  minimum 
requirements  for  product  dates  from 
utility  quality  to  U.S.  Grade  C,  and 
continue  the  exception  that  mashing  and 
mechanical  injury  not  affecting  eating 
quality  would  not  be  considered  in 
determining  the  defect  factor. 

In  9  987.152(b)(2).  the  minimum 
quality  of  donated  dates  would  be 
increased  from  utility  to  at  least  the 
requirements  for  product  dates.  The 
committee  believes  this  action  is 
necessary  to  make  better  quality  dates 
available  for  human  consumption.  There 
are  more  than  ample  supplies  of  product 
quality  dates  available  for  this  purpose. 
For  the  last  two  seasons  no  dates  have 
been  donated  under  this  program. 

In  addition,  conforming  changes  in 
§  987.161.  regarding  handler  carryover, 
and  9  987.164.  regarding  reports  of 
shipments,  are  proposed.  References  in 
the  sections  to  utility  dates  would  be 
removed  in  conformity  with  the 


proposed  regulation  changes 
discontinuing  the  use  of  such  dates  in 
human  consumption  outlets. 

A  typical  date  crop  consists  of  about 
38  percent  modified  U.S.  Grade  B  (for 
packaged  domestic  market  use).  20 
percent  export  grade  (somewhat  better 
than  U.S.  Grade  C).  35  percent  product 
quality  (U.S.  Grade  C).  5  percent  utility, 
and  2  percent  culls  (which  are  not 
marketable  for  human  consumption 
because  they  are  unwholesome). 

Based  on  available  information,  the 
Administrator  of  AMS  has  determined 
that  the  issuance  of  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  is  the  Department's  view  that 
discontinuing  the  use  of  utility  dates  for 
export  to  Mexico,  or  disposal  as 
products  for  human  consumption,  or  for 
manufacture  into  such  products,  would 
benefit  the  date  industry  by  improving 
market  conditions  and  fostering 
increased  date  sales  with  little  impact 
on  handler  or  grower  costs.  The 
expected  market  improvements 
contemplated  by  this  proposal,  and 
benefits  resulting  from  them  would 
offset  any  additional  costs  incurred.  The 
Department  has  no  information  to 
conclude  that  discontinuing  the  use  of 
utility  dates  for  donation  would 
adversely  affect  handler  or  grower 
costs. 

The  information  collection 
requirements  contained  in  the  proposed 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  OMB  No.  0581-0077.  The 
committee's  recommendation  and  all 
written  comments  timely  received  in 
response  to  this  request  for  comments 
will  be  considered  before  a  final 
determination  is  made  on  this  proposal. 

List  of  Subjects  in  7  CFR  Part  987 

Marketing  agreements  and  orders, 
dates,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  987  is  proposed  to 
be  amended  as  follows: 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  987  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-«74.     - 

2.  In  §  987.112a,  the  first  sentence  of 
paragraph  (d)(3)  is  revised,  the  title  and 
provisions  of  paragraph  (f)  are  removed, 
and  paragraphs  (g)  and  (h)  are 
redesignated  as  paragraphs  (f)  and  (g). 
respectively,  to  read  as  follows: 


§  987.1 12a    Grade,  size,  and  container 
requirements  for  each  outlet  category. 

*  4  *  *  • 

(d)  *  *   * 

(3)  Dates  of  any  variety  identified  as 
"Export-Mexico"  and  inspected  and 
certified  as  at  least  meeting  the 
requirements  of  U.S.  Grade  C  may  be 
exported  only  to  Mexico.  *  *  * 

*  *  «  •  * 

(f)  (Removed) 

***** 

§987.152    (Amendedl 

3.  In  the  first  sentence  of 

9  987.152(b)(2).  the  words  "Utility  or" 
are  removed. 

§987.161    lAmendedl 

4.  In  the  second  sentence  §  987.161. 
the  words  "and  utility  dates"  are 
removed  from  paragraph  (c). 

5.  In  §  987.164.  the  section  heading  is 
revised  by  removing  the  words  "or 
utility  dates",  and  the  first  sentence  is 
revised  to  read  as  follows: 

§  987. 164  Shipments  of  product  dates  and 
disposition  of  restricted  dates  in  approved 
product  outlets. 

Each  handler  shall  file  with  the 
Committee  a  completed  CDAC  Form  No. 
8  showing  the  shipment  of  each  lot  of 
product  dates  or  the  No.  8  showing  the 
shipment  of  each  lot  of  product  dates  or 
the  disposition  of  restricted  dates  in 
approved  product  outlets. 
***** 

Ddled:  July  12. 1988. 
Ciiarles  R.  Brader. 

Director.  Fruit  and  Vegetable  Division. 
|KR  Doc.  88-15999  Filed  7-14-88;  8:45  am) 

BILLING  COOE  3410-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Ooclcet  No.  88-NM-80-AD] 

Airworthiness  Directives;  Boeing 
Models  707,  727,  737,  747,  and  757 
Series  Airplanes;  and  McDonnell 
Douglas  Models  DC-8,  DC-9  (Includes 
MD-80  Series),  and  DC- 10  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  transport  category  airplanes 
certificated  for  operation  with  a  main 
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deck  Class  B  cargo  compartment,  which 
would  require  design  changes  either  to 
modify  the  cargo  compartment  to  the 
Class  C  configuration  or  to  require  the 
use  of  flame  penetration-resistant  cargo 
containers.  This  action  is  prompted  by 
the  recent  loss  of  a  Boeing  Model  747 
"Combi"  airplane  that  apparently 
developed  a  major  fire  in  the  main  deck 
cargo  compartment. 
DATES:  Comments  must  be  received  no 
later  than  November  7, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  80-NM- 
80-AD.  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  98168. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Weston  B.  Slifer.  Systems  & 
Equipment  Branch.  ANM-130S.  FAA. 
Northwest  Mountain  Region.  Seattle 
Aircraft  Certification  Office,  17900 
Pacific  Highway  South.  C-68966,  Seattle. 
Washington  98168.  telephone  (206)  431- 
1945;  or  Mr.  Kevin  Kuniyoshi.  Systems  & 
Equipment  Branch,  ANM-130L.  FAA. 
Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive.  Long  Beach. 
California  90808.  telephone  (210)  514- 
6323. 
SUPPtEMENTARY  INFORMATION: 

Comments  Inxited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Region.-tl  Counsel  (Attn:  A.NM-103), 
Attention:  Airworthiness  Rules  Docket 


No.  88-NM-80-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168. 

Discussion 

A  Boeing  Model  747  "Combi" 
airplane,  operating  with  a  main  deck 
Class  B  cargo  compartment,  as  defined 
by  Federal  Aviation  Regulation  (FAR) 
25.857(b)  was  lost  over  the  Indian  Ocean 
on  November  28, 1987.  While  the  cause 
of  the  accident  has  not  been  determined, 
there  was  evidence  of  a  major  fire  on 
board  the  airplane,  which  developed 
from  an  undetermined  origin  and 
progressed  within  the  main  deck  cargo 
compartment. 

This  information  prompted  an  FAA 
review  of  existing  regulations,  policies, 
and  procedures  pertaining  to  the 
certification  of  large  main  deck  Class  B 
cargo  compartments  with  volumes 
exceeding  200  cu.  ft.  The  results  of  this 
review  are  contained  in  a  report  titled 
"Evaluation  of  Transport  Airplane  Main 
Deck  Cargo  Compartment  Fire 
Protection  Certification  Procedures." 
which  has  been  made  a  part  of  the  Rules 
Docket  for  examination  by  interested 
persons.  The  report  concludes  that, 
notwithstanding  compliance  with  the 
existing  regulations,  airplanes  equipped 
with  main  deck  Class  B  cargo 
compartments  do  not  provide  an 
acceptable  level  of  safety  in  terms  of 
smoke  and  fire  protection. 

The  FAA  is  considering  the 
development  of  new  type  certifiction 
and  operations  regulations  to  address 
this  issue:  however,  the  existing  unsafe 
condition  requires  immediate  action, 
applicable  to  both  new  production  and 
in-service  airplanes.  This  Notice, 
therefore,  proposes  to  require  a  design 
change  for  all  airplanes  listed  above 
that  are  operated  with  main  deck  Class 
B  cargo  configurations  with  volumes 
exceeding  200  cu.  ft.  This  design  change 
would  require  cither  that  the  Class  B 
cargo  compartment  be  modified  to  a 
Class  C  configuration,  meeting  the 
requirements  of  FAR  25.  Appendix  F, 
Part  III;  or  that  flame  penetration- 
resistant  containers,  meeting  the 
requirements  of  FAR  25,  Appendix  F, 
Part  lU.  and  having  smoke  detection  and 
fire  extinguishing  systems,  be  used  to 
carry  all  cargo.  The  requirements  for  a 
Class  C  cargo  compartment  are 
contained  in  FAR  25.855  and  FAR 
25.8S7(c).  Class  C  cargo  compartments 
require  a  smoke  detection  system  and  a 
built-in  fire  extinguishing  system 
controllable  from  the  cockpit. 

FAA  recognizes  that  other  alternative 
design  changes  may  be  developed  which 
may  provide  a  level  of  safety  equivalent 
to  the  options  stated  above.  Therefore, 
the  proposal  includes  provisions  for  the 


use  of  alternate  means  of  compliance, 
when  approved  by  FAA. 

It  should  be  noted  that  the 
applicability  of  this  proposal  is  not 
hmited  by  airplane  serial  number. 
Accordingly,  the  provisions  of  the  AD, 
upon  becoming  effective,  would  also 
apply  to  new  designs  of  the  affected 
models  and  approved  designs  that  are  in 
production.  When  such  airplanes  are 
inspected  for  the  issuance  of  an 
airworthiness  certificate,  they  would  be 
required  to  comply  with  the  provisions 
of  the  AD  resulting  from  this  proposal. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  these 
same  type  designs,  an  AD  is  proposed 
which  would  require  the  modification  of 
all  main  deck  Class  B  cargo 
compartments  to  the  Class  C 
configuration;  or  the  use  of  Hame 
penetration-resistant  containers  with 
smoke  detection  and  fire  extinguishing 
systems  to  carry  all  cargo:  or  an 
alternate  means  of  compliance  approved 
by  the  FAA. 

It  is  estimated  that  a  total  of 
approximately  80  U.S.-registered  Boeing 
Model  707,  727,  737.  and  747  series 
airplanes,  and  124  U.S.-registered 
McDonnell  Douglas  Model  DC-8.  DC-9. 
and  DC-10  series  airplanes,  have  been 
certificated  to  operate  with  a  Class  B 
main  deck  cargo  compartment.  Many  of 
these  airplanes  have  been  permanently 
converted  to  the  all-passenger 
configuration  and  are,  therefore,  not 
affected  by  this  proposal. 
Approximately  40  of  these  model  Boeing 
and  McDonnell  Douglas  series  airplanes 
are  presently  operating  in  the  mixed 
cargo/passenger  configuration.  There 
are  no  known  U.S.-registered  McDonnell 
Douglas  DC-8  or  DC-9  series  "combi" 
airplanes  in  service. 

The  design  alternative  selected  by  an 
operator  will  have  a  significant  impact 
on  the  cost  of  complying  with  this 
proposed  AD.  The  highest  cost  option  is 
expected  to  be  the  conversion  to  a  Class 
C  compartment,  as  defined  in  paragraph 
A.  of  this  proposal.  A  conser\'afive  cost 
estimate  for  such  a  modifiction,  based 
upon  costs  of  required  materiiils.  labor, 
and  testing,  between  $750,000  and 
$1,000,000  per  airplane.  Based  on  these 
figures,  the  total  cost  of  this  AD  on  U.S. 
operators  is  estimated  to  be  between 
$30,000,000  and  $40,000,000. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  ct 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 


federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any,  large  transport  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Pari  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing  and  McDonnell  Douglas:  Applies  to 
Boeing  Models  707,  727.  737,  747,  and  757 
series  airplanes;  and  McDonnell  Douglas 
Model  DC-8.  DC-9  (includes  MD-80 
series),  and  DC-10  series  airplanes: 
equipped  with  a  main  deck  Class  B  cargo 
compartment,  as  defined  by  FAR 
25.857(b)  or  its  predecessors,  with  a 
volume  exceeding  200  cu.  ft.;  certificated 
in  any  category.  Compliance  is  required 
as  indicated,  unless  previously 
accomplished. 

To  minimize  the  hazard  associated  with  a 
main  deck  Class  B  cargo  compartment  fire, 
accomplish  the  following: 

A.  Within  180  days  after  the  effective  date 
of  this  AD,  or  prior  to  carrying  cargo  in  a 
main  deck  Class  B  cargo  compartment, 
whichever  occurs  later,  accomplish  either  of 
the  following: 

1.  Modify  all  main  deck  Class  B  cargo 
compartments  of  volume  exceeding  200  cu.  ft. 
to  comply  with  the  design  standards  specified 
in  FAR  25.857(c)  for  a  Class  C  compartment. 
In  addition,  the  ceiling  and  sidewall  liner 
panels  must  meet  FAR  25,  Appendix  F,  Part 
III,  effective  )une  16. 1986.  The  modification 
must  be  approved  by  the  Manager.  Seattle 


Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region  (for  Boeing  airplanes),  or 
the  Manager.  Los  Angeles  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region  (for  McDonnell  Douglas 
airplanes). 

2.  Modify  all  main  deck  Class  B  cargo 
compartments  to  require  the  following 
placard  installed  in  conspicuous  locations 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region  (for  Boeing  airplanes),  or 
the  Manager,  I>os  Angeles  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region  (for  McDonnell  Douglas 
airplanes),  throughout  the  compartment: 

"Cargo  carried  in  this  compartment  must 
be  loaded  in  an  approved  flame  penetration- 
resistant  container  meeting  the  requirements 
of  FAR  25.857(c).  with  ceiling  and  sidewall 
liners  and  floor  panels  that  meet  the 
requirements  of  FAR  25.  Appendix  F,  Part  III, 
effective  June  16, 1986." 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region  (Boeing  Models): 
or  the  Manager,  Los  Angeles  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region  (McDonnell  Douglas 
Models). 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office,  or  the  Manager. 
Los  Angeles  Aircraft  Certification  Office,  as 
appropriate. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Washington.  DC.  on  July  8. 1988. 

M.C.  Beard, 

Director,  Office  of  Airworthiness. 

(FR  Doc.  88-15918  Filed  7-14-88:  8:45  am) 

WLUNG  CODE  49ia-13-M 


14  CFR  Part  39 

[Docket  No.  88-NM-55-AD] 

Airworttiiness  Directives;  McDonnell 
Douglas  Model  DC-10-10  and  -30 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  all  Model  DC-10-10  and  -30  series 
airplanes,  which  would  require  the 
inspection  and  modification  of 
Passenger  Service  Unit  (I'SU)  and  the 
removal,  inspection,  and  replacement  of 
the  PSU  oxygen  canisters,  as  necessary. 
This  proposal  is  prompted  by  reports 
that  the  chemical  oxygen  generator 


canisters  have  been  punctured  by  the 
existing  standofi'  bracket  within  the 
PSU.  This  condition,  if  not  corrected, 
could  lead  to  loss  of  the  use  of  the 
emergency  oxygen  system  during  rapid 
depressurization  of  the  airplane. 

dates:  Comments  must  be  received  no 
later  than  September  6. 1988. 

addresses:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
55-AD.  17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation.  3855  L.akewood  Boulevard. 
Long  Beach.  California  90846.  Attention: 
Director  of  Publications.  Cl-LOO  (54-60). 
This  information  may  be  extended  at  Ihe 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  4344  Donald  Douglas 
Drive.  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Edward  S.  Chalpin.  Aerospace 
Engineer.  Systems  and  Equipment 
Branch.  ANM-130L.  FAA.  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office.  4344  Donald 
Douglas  Drive.  Long  Beach.  California 
90808;  telephone  (213)  514-6323. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docliet. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  AN.M-103). 
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Attention:  Airworthiness  Rules  Docket 
No.  88-NM-5&-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  airplane  manufacturer  and  eight 
airline  operators  reported  that,  during 
routine  maintenance  inspections  of  the 
PSU  oxygen  system,  several  chemical 
oxygen  canisters  were  found  to  be  worn 
or  punctured  in  the  vicinity  of  the 
standoff  brackets  within  the  PSU  unit 
containers.  The  oxygen  generator 
brackets  may  settle  in  service,  and  this 
downward  deflection  can  result  in 
contact  between  the  oxygen  generator 
and  the  food  tray  latch  cotter  pin.  The 
canister  bracket  may  vibrate  and  abrade 
the  thin  wall  of  the  canister,  causing  a 
scuff  mark  or  small  puncture.  This 
condition,  if  not  corrected,  could  lead  to 
loss  of  the  use  of  the  emergency  oxygen 
system  during  rapid  depressurization  of 
the  airplane. 

The  FAA  has  reviewed  and  approved 
Jepson-Burns  Service  Bulletin  Number 
25-20-618,  dated  June  10. 1987.  which 
describes  procedures  for  visual 
inspection  of  Scott  Aviation  chemical 
oxygen  generators  and  the  addition  of 
new  standoff  brackets  within  the  PSU 
units  on  ]epson-Bums  seat  Model  FBC- 
2000UHDE-(    )  installed  in  McDonnell 
Douglas  Model  DC-10-10  and  -30  series 
airplanes. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  of  the  3- 
man  oxygen  generators  (Scott  Aviation 
part  number  801386-06)  within  the  PSU. 
and  replacement,  if  necessary,  of  any 
generator  showing  evidence  of  bracket 
contact  and  wear  on  the  canister  and 
replacement  of  the  existing  brackets 
with  new  bracket  assemblies  ()epson- 
Bums  part  number  42703001);  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  105  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  There  are  approximately  88  PSU  on 
each  airplane.  It  would  take 
approximately  .5  manhour  per  PSU  to 
accomplish  the  required  actions,  and  the 
average  labor  cost  would  be  $40  per 
manhour.  The  cost  of  modification  parts 
is  estimated  to  be  $192  per  PSU.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $18,656  per  airplane,  or  $1,958,880  for 
the  U.S.  Heet. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 


subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  tfais  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Tran^KUlation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Model  DC-10-10  and  -30  series 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  3»—(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  07-449. 
(anuary  12. 1983):  and  14  CFR  11.89. 


§39.13    [Amended] 

Z  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-IO-IO  and  -30  series 
airplanes  equipped  with  (epson-Bums 
Corporation  seat  Model 
FBC-20Q0Ut{DE-(    ).  certiTicaled  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  assure  proper  operation  of  the 

passenger  emergency  oxygen  system. 

accomplish  the  following: 

A.  Within  90  days  after  the  effective  date 
of  this  AD,  remove  and  inspect  all  3-man 
oxjrgen  generators.  Scott  Aviation  Part 
Number  80t3N-0B.  within  the  Passenger 
Service  Unit  (PSU)  of  the  seat  Replace,  prior 
to  further  flight,  any  generator  showing 
evidence  of  food  tray  latch  and  ootter  pin 
contact  and  wear  on  the  canister. 

B.  Within  90  days  after  the  effective  dale  of 
this  AD,  remove  existing  brackets  and  inatall 
new  bracket  assemblies,  Jepson-Burns  Part 
Number  42703001,  in  accordance  with  the 


Implementation  instnictiont  of  )epson-Bum8 
Service  Bulletin  Number  25-20-618,  dated 
June  10, 1987. 

C.  An  alteniate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Los  Angeles  Aircraft 
Certification  Office. 

O.  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard. 
Long  Beach.  California  90846.  Attention: 
Director  of  Publications.  Cl-LOO  (54-60). 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  at  4344  Donald  Douglas 
Drive.  Long  Beach.  California. 

Issued  in  Washington.  DC.  on  July  8. 1988. 
M.C  Beard. 

Director,  Office  of  Airworthiness. 
[FR  Doc.  88-15919  Filed  7-14-88:  8:45  am] 
■NJJNG  COOC  4S1S-194I 


EQUAL  EMPLOYMENT  OPPOflTUNITV 
COMMISSION 

29  CFR  Part  162S 
Early  Retirement  Plana 

AOCHCV:  Equal  Employment  Opp<vtunity 
Commission  (EEOC  Commission). 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


;  The  Commission  hereby 
publishes  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  under  section  9  of 
the  Age  Discrimination  in  Employment 
Act  of  1967  (ADEA).  29  U.S.C.  621  et 
seq.,  relating  to  the  prohibition  against 
discrimination  on  the  basis  of  age  in 
early  retirement  plans,  to  develop 
guidance  for  the  public. 

DATES:  Comments  should  be  submitted 
on  or  before  October  13,  ISSa 

AODRCSS:  Comments  should  be 
submitted,  in  quadruplicate  if  possible, 
to:  Executive  Secretariat  EEOC.  2401 E 
Street  NW...  Washington.  DC  20S07.  The 
Commissioa  may  schedule  a  public 
hearing  on  the  issue  after  the  expiration 
of  the  comment  period. 
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FOR  FUirrHEII  INFORMATION  CONTACT: 

Paul  E.  Boymel.  Office  of  Legal  Counsel. 
Room  214.  EEOC.  2401  E  Street.  NW.. 
Washington.  DC  20507,  (202)  634-6423. 

Background 

The  ADEA  prohibits  discrimination  on 
the  basis  of  age  with  respect  to  an 
employee's  compensation,  terms, 
conditions,  or  privileges  of  employment. 
In  light  of  recent  amendments  to  \he 
ADEA  and  several  cases  dealing  with 
early  retirement  questions  have  arisen 
regarding  the  legality  of  early  retirement 
plans  in  general  and  of  specific  plans. 
Since  the  use  of  early  retirement  has 
expanded  greatly  in  recent  years,  the 
Commission  deems  it  appropriate  to 
consider  the  issuance  of  regulatory 
guidance  in  the  area. 

Since  a  project  of  this  magnitude 
should  not  be  undertaken  without 
sufficient  study,  the  Commission  is 
publishing  this  ANPRM  to  seek  public 
comment  in  several  specific  areas,  to 
enable  the  Commission  to  channel  its 
regulatory  efforts  effectively. 

Questions  for  Public  Conunent 

The  Commission  requests  public 
comment  on  the  following  specific 
issues  (the  Commission  would  also 
welcome  comment  on  any  other  issues 
relating  to  early  retirement  plans  under 
the  ADEA): 

/.  Background  Information  and 
Statistical  Data 

a.  What  types  of  early  retirement 
plans  are  currently  being  offered  by 
employers?  What  types  of  benefits  are 
offered  in  such  plans?  Under  what 
circumstances  are  such  plans  being 
offered? 

b.  For  what  purposes  have  such  plans 
been  offered?  Have  the  plans  actually 
achieved  such  purposes? 

c.  How  many  employers  offer  such 
plans?  How  are  the  plans  communicated 
to  the  employees? 

d.  How  many  employees,  and  in 
which  age  groups,  accept  such  plans? 

e.  What  restrictions  are  provided  in 
such  plans  on  the  availability  of  early 
retirement,  the  amount  of  benefits,  or 
other  terms  of  the  plans? 

f.  How  frequently  do  such  plans  result 
from  the  collective  bargaining  process? 

g.  What  alternatives  to  early 
retirement  programs  could  be 
implemented  to  achieve  the  same 
results?  How  effective  have  such 
alternatives  been  in  the  past? 

//.  Legal  Issues 

a.  What  types  of  early  retirement 
plans  are  currently  legal  under  the 
ADEA? 


b.  What  types  of  early  retirement 
plans  should  be  permitted  under  the 
ADEA? 

c.  Should  early  retirement  be 
available  to  all  employees?  To  all 
employees  age  40  or  over?  To  all 
employees  over  an  age  specified  in  the 
plan? 

d.  Is  it  permissible  to  reduce  or 
eliminate  an  early  retirement  benefit  in 
correlation  with  increasing  age  or  other 
factors?  If  so,  under  what 
circumstances? 

e.  Should  the  employer  be  allowed  to 
target  the  early  retirement  plan  for  cost 
savings  or  other  business  purposes?  If 
so,  under  what  circumstances? 

f.  Are  "window  period"  early 
retirement  plans,  those  in  which  the 
plan  is  a  temporary  provision  designed 
to  promote  a  reduction  in  force, 
permissible  under  the  ADEA?  If  so, 
under  what  circumstances? 

g.  What  is  the  effect  of  section  4(i)  of 
the  ADEA  on  early  retirement  plans? 

h.  Early  retirement  decisions  by 
employees  must  be  voluntary.  How 
should  this  requirement  be 
implemented?  What  standards  or  factors 
would  be  appropriate  in  judging  whether 
a  plan  was  truly  voluntary? 

Signed  on  behalf  of  the  Commission  this 
llth  day  of  July,  1988.  at  Washington.  DC. 
Clarence  Thomas. 

Chairman.  Equa/  Employment  Opportunity 
Commission. 

|FR  Doc.  88-16008  Filed  7-14-88:  8:45  am) 
8IU.ING  CODE  6570-06-M 


29  CFR  Part  1625 

Employee  Benefit  Plans 

agency:  Equal  Employment  Opportunity 
Commission  (EEOC,  Commission). 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Commission  hereby 
publishes  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  under  section  9  of 
the  Age  Discrimination  in  Employment 
Act  of  1967  (ADEA),  29  U.S.C.  621  et 
seq.,  relating  to  the  prohibition  against 
discrimination  on  the  basis  of  age  in 
employee  benefit  plans  and  the 
exception  contained  in  section  4(f)(2)  of 
the  ADEA,  29  U.S.C.  623(f)(2),  to  develop 
guidance  for  the  public. 
DATES:  Comments  should  be  submitted 
on  or  before  October  13,  1988. 
ADDRESS:  Comments  should  be 
submitted,  in  quadruplicate  if  possible, 
to:  Executive  Secretariat,  EEOC,  2401  E 
Street.  NW..  Washington,  DC  20507. 


FOR  FURTHER  INFORMATION  CONTACT: 

Paul  E.  Boymel.  Office  of  Legal  Counsel, 
Room  214.  EEOC.  2401  E  Street,  NW.. 
Washington.  DC  20507,  (202)  634-6423. 

Background 

In  light  of  the  fact  that  the  ADEA  has 
been  amended  several  times  since  the 
Department  of  Labor  published 
regulations  in  1979  and  that  numerous 
cases  have  been  decided  by  the  federal 
courts  under  the  ADEA.  it  is  appropriate 
to  review  the  current  regulations. 

Congress,  in  section  4(a)(1)  of  the 
ADEA.  described  the  employer  conduct 
that  is  prohibited  (unlawful 
discrimination  by  employment  agencies 
and  labor  organizations  is  covered  by 
sections  4(b)  and  4(c)  of  the  ADEA. 
respectively): 

(a)  It  shall  be  unlawful  for  an 
employer — 

(1)  To  fail  or  refuse  to  hire  or  to 
discharge  any  individual  or  otherwise 
discriminate  against  any  individual  with 
respect  to  his  compensation,  terms, 
conditions,  or  privileges  of  employment, 
because  of  such  individual's  age; 

However,  Congress  fashioned  an 
exception  to  the  general  prohibitions  in 
section  4(a)(1)  of  the  ADEA.  That 
exception  in  section  4(f)(2)  provides: 

It  shall  not  be  unlawful  for  an 
employer,  employment  agency,  or  labor 
organization — 

(2)  To  observe  the  terms  of  a  bona 
fide  seniority  system  or  any  bona  fide 
employee  benefit  plan  such  as  a 
retirement  pension,  or  insurance  plan, 
which  is  not  a  subterfuge  to  evade  the 
purposes  of  this  Act  except  that  no  such 
employee  benefit  plan  shall  excuse  the 
failure  to  hire  any  individual,  and  no 
such  seniority  system  or  employee 
benefit  plan  shall  require  or  permit  the 
involuntary  retirement  of  any  individual 
specified  by  section  12(a)  of  this  Act 
because  of  the  age  of  such  individual. 

On  June  21, 1969,  the  Department  of 
Labor  (DOL),  which  at  that  time  had 
jurisdiction  over  the  ADEA,  published  in 
the  Federal  Register  (34  FR  9709)  an 
Interpretative  Bulletin  on  employee 
benefit  plans  under  section  4(f)(2)  of  the 
ADEA  (the  1969  I.B.),  29  CFR  860.120. 
The  purpose  of  the  1969  I.B.  was  to 
provide  guidance  as  to  what  conduct  by 
employers  would  be  permissible  under 
section 4(f)(2).  DOLs  1969  rules  stated 
the  general  principle  that: 

(Ajn  employer  is  not  required  to 
provide  older  workers  who  are 
otherwise  protected  by  the  law  with  the 
same  pension,  retirement  or  insurance 
benefits  as  he  provides  to  younger 
workers,  so  long  as  any  differential 
between  them  is  in  accordance  with  the 
terms  of  a  bona  fide  benefit  plan.  For 
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example,  an  eoiployer  may  provide 
lesser  amounts  of  insurance  coverage 
under  a  group  insurance  plan  to  older 
workers  th«n  he  does  to  younger 
workers,  where  the  plan  is  not  a 
subterfuge  to  evade  the  purposes  of  the 
Act.  A  retirement,  peasioo.  or  insurance 
plan  will  be  considered  in  compliance 
with  the  statute  where  the  actual 
amount  of  payment  made,  or  cost 
incurred,  in  behalf  of  an  older  worker  is 
equal  to  that  made  or  incurred  in  behalf 
of  a  younger  worker,  even  though  the 
older  worker  may  thereby  receive  a 
lesser  amount  of  pension  or  retirement 
benefits,  or  insurance  coverage  *  *  *. 
The  ADEA  was  amended  in  1978  to 
preclude  mandatory  retirement  of 
covered  employees  and  to  raise  the 
upper  age  limit  for  coverage  under  the 
ADEA  from  65  to  70.  In  amending 
section  4(f)(2].  Congress  made  clear  that 
DOL  should  issue  more  comprehensive 
guidance  on  that  section.  On  May  25. 
1979,  DOL  pubHshed  the  "Employee 
Benefit  Plans:  Amendment  to 
Interpretative  Bulletin"  29  CFR  860.120. 
44  FR  30648  (the  1979 1.B.],  which 
provided  guidance  on  employee  benefit 
plans  covered  under  the  ADEA  and 
provided  special  rules  for  pension  plans. 
The  1979  LB.  states  the  general  principle 
that: 

The  legislative  history  of  (section  4(f)(2)] 
indicates  that  its  purpose  is  to  permit  age- 
based  reductions  in  employee  benefit  plans 
where  such  reductions  are  justified  by 
significant  cost  considerations.  *  *  *  Where 
employee  benefit  plans  do  meet  the  criteria  in 
section  4(0(2).  benefit  levels  for  older 
workers  may  be  reduced  to  the  extent 
necessary  to  achieve  approximate 
equivalency  in  cost  for  older  and  younger 
workers.  A  benefit  plan  will  be  considered  in 
compliance  with  the  statute  where  the  actual 
amount  of  payment  made,  or  cost  incurred,  in 
behalf  of  an  older  worker  is  equal  to  that 
made  or  incurred  in  behalf  of  a  younger 
worker,  even  though  the  older  worker  may 
thereby  receive  a  lesser  amount  of  benefits  or 
insurance  coverage. 

When  the  EEOC  took  over 
enforcement  of  the  ADEA  on  July  1, 
1979,  EEOC  continued  the  DOL 
regulations  under  section  860.120  in 
force.  On  July  1, 1987,  the  regulations 
were  redesignated  as  29  CFR  1625.10. 
With  a  few  exceptions,  e.g.,  the 
rescission  of  S  860.120(f)(l)(iv)(B)  on 
March  la  1987.  the  rules  in  the  1979  LB. 
have  remained  unchanged  since  1979. 
The  ADEA  was  amended  in  1982  by  the 
addition  of  section  4(g),  relating  to 
health  insurance  (section  4(g)  was  then 
amended  in  1984  and  1986).  in  1986  by 
the  addition  of  section  4(i).  relating  to 
pension  benefits,  and  also  in  1986  with 
the  removal  of  the  age  70  cap  for  most 
employees. 


In  light  of  the  amendments  to  the 
ADEA  and  the  developing  case  law  in 
the  area  of  employee  benefit  plans,  the 
Commission  has  decided  to  review  the 
1979  LB.  Since  a  project  of  this 
magnitude  should  only  be  done  after 
sufficient  study  and  public  comment,  the 
Commission  is  publishing  this  ANPRM 
to  maximize  public  participation  in 
several  specific  areas,  to  enable  the 
Commission  to  channel  its  regulatory 
efforts  effectively.  It  should  be  noted 
that  the  ANPRM  does  not  request 
comments  regarding  either  pension 
benefits  or  early  retirement  programs, 
both  of  which  will  be  addressed  in 
separate  proceedings. 

Questions  for  Public  Comment 

The  Commission  requests  public 
comment  on  the  following  specific 
issues  (the  Commission  would  also 
welcome  comment  on  any  other  issues 
dealing  with  employee  benefit  plans 
under  the  ADEA): 

1.  In  General 

a.  Which  plans  should  be  considered 
to  be  "employee  benefit  plans"  under 
the  ADEA? 

b.  What  factor  ^ould  be  assessed 
when  determining  the  presence  or 
absence  of  "subterfuge"  under  section 
4(f)(2)?  Should  employee  benefit  plans 
which  predate  the  ADEA  be  considered 
as  meeting  the  lack  of  subterfuge 
requirement?  If  so,  under  what 
circumstances? 

c.  Is  the  present  "benefit  package" 
approach  adequate  to  meet  problems 
arising  from  the  impact  of  age  on 
employment? 

d.  Should  the  Commission  provide 
"safe  harbors"  (specific  numerical 
examples  of  permissible  plans)  with 
respect  to  each  type  of  employee  benefit 
plan? 

e.  How  should  "cost"  be  defined  with 
regard  to  employee  benefit  plans, 
particularly  with  regard  to  group 
insurance  plans? 

f  Is  the  "integration"  of  government- 
provided  benefits  (such  as  Social 
Security)  still  viable,  and.  if  so,  what 
specific  issues  should  be  addressed? 

2.  Life  insurance  plana 

a.  Does  the  five-year  bracketmg 
permitted  in  the  1979  LB.  accurately 
refiect  insurance  industry  practice? 
Would  other  brackets  be  more  realistic 
or  preferable? 

b.  Does  adequate  data  exist  that 
would  allow  the  Commisnon  to  develop 
satisfactory  safe  harbors  relating  to  the 
specific  percentages  of  decrease  in 
benefits  per  age  (e.g..  a  safe  harbor 
couU  provide  that  a  fife  insurance  plan 
providing  100  units  of  coverage  for 


persons  in  the  55-60  age  bracket  need 
only  provide  90  units  of  coverage  for 
persons  in  the  80-65  age  bracket)? 

c.  What  is  the  empl^er's  obligation  to 
older  workers  (e.g..  those  over  80)  if  life 
insurance  is  not  commercially  available? 

J.  Long-term  disoMity 

a.  In  light  of  the  lifting  of  the  age  70 
cap,  are  the  safe  harbors  in  the  1979  LB. 
still  valid? 

b.  Is  there  adequate  data  to  develop 
more  precise  safe  harbors? 

c.  What  is  the  employer's  obligation  to 
older  workers  (e.g..  those  over  80)  if 
long-term  disabiUty  insurance  is  not 
commercially  available? 

d.  Must  long-term  disability  benefits 
and  retirement  benefits  be  paid  at  the 
same  time? 

4.  Health  insurance 

a.  In  light  of  the  passage  of  section 
4(g).  should  health  insurance  plans  be 
permitted  to  reduce  the  benefits  of  (or 
increase  the  costs  for)  employees  under 
the  age  of  65? 

5.  Severance  pay  and  sick  pay  plans 

a.  Should  severance  pay  and/or  sick 
pay  plans  be  considered  "employee 
benefit  plans"  under  section  4(f)(2)?  If 
so,  under  what  circumstances? 

b.  How  could  such  plans  show  lack  of 
subterfuge? 

c.  Under  what  circumstances,  if  any, 
could  such  plans  be  included  in  a 
benefit  package  with  other  section 
4(f)(2)  benefits? 

Signed  on  behalf  of  the  Commission  this 
11th  day  of  July,  1988.  at  Washington,  DC. 
Clarence  Thomas. 

Chairman.  Equal  Employment  Opportunity 
Commission. 
(FR  Doc.  88-16009  Filed  7-14-^8:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  «nd  Health 
Adminiatration 

29  CFR  Parte  1910, 1915,  and  1918 

[Docket  Na  C-02] 

General  Safely  and  Health  Programe; 
Reqaeet  tor  Commente  and 
Information 

AQENCV:  Occupational  Safety  and 

Health  Administratioa  (OSHA).  U.S. 

Department  of  Labor. 

action:  Request  for  Comments  and 

Information. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  seeks 


information  which  could  lead  to  the 
development  and  promulgation  of  an 
occupational  safety  and  health  guideline 
or  other  means  of  encouraging  and 
assisting  employers  in  general  industry, 
shipyard  employment  and  longshoring 
to  use  management  methods  to  provide 
workplaces  free  of  recognized  hazards. 
The  purpose  of  this  Request  for 
Comments  and  Information  is  to 
stimulate  public  participation  and 
comment  by  suggesting  rationale  and 
language  to  provide  adequate  guidance. 
DATES:  All  comments  on  this  notice 
should  be  received  by  August  29, 1988. 
ADDRESS:  All  comments  should  be 
submitted  in  quadruplicate  to  the  Docket 
Officer,  Docket  No.  C-02,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N3670, 200 
Constitution  Ave.,  NW.,  Washington. 
DC  20210.  Telephone:  (202)  523-7894. 
Comments  will  be  available  for  public 
inspection  and  copying  at  the  above 
location. 

FOR  niRTHER  INFORMATION  CONTACT: 
James  F.  Foster,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N3637. 
Washington,  DC  20210.  Telephone:  (202) 
523-8151. 
SUFFLEMENTARV  INFORMATION: 

L  Background 

Although  sec.  5(a)(1)  of  the  Act 
assigns  a  general  duty  to  each  employer 
to  furnish  each  enqployee  "employment 
and  a  phioe  of  employment  which  are 
free  from  recognized  hazards  that  are 
causing  or  are  likely  to  cause  death  or 
serious  physical  harm  to  his 
employees."  OSHA's  major  focus  has 
been  ea  'Seffing  standards  for  specific 
hazards  and  enforcing  compliance  with 
them.  In  recent  years,  however,  OSHA 
has  become  increasingly  convinced  of 
the  relationship  between  superior 
management  of  safety  and  health 
programs — which  address  all  safety  and 
health  hazards,  whether  or  not  covered 
by  OSHA  standards — and  low  incidence 
and  severity  of  employee  injuries.  The 
application  of  management  techniques 
in  these  programs  also  appears  to  be 
essential  to  the  elimination  or  adequate 
control  of  employee  exposure  to  toxic 
substances  and  other  unhealthful 
conditions. 

As  a  resiitt  of  this  awareness,  OSHA 
has  increased  emphasis  on  management 
practices  in  several  of  the  Agency's 
programs.  Some  of  the  Agency's 
standards  contain  requirements  for 
manageraeal  pnntices.  such  as  the 
standards  on  Hazard  Communication 
(29  CFR  1910.1200)  and  Hazardous 
Waste  Operations  (29  CFR  1910.120).  In 
addition,  subpart  C  of  the  construction 


standards.  29  CFR  1926.  specifically 
requires  management  programs  for 
accident  prevention  and  employee 
training  and  education  in  the 
recognition,  avoidance  and  prevention 
of  unsafe  conditions.  In  1987,  these 
construction  standards  were  clarified 
with  the  issuance  of  OSHA  Instruction 
STD  3-1.1.  OSHA  has  also  instituted 
programs  to  encourage  voluntary 
improvement  pf  safety  and  health 
management  and  prepared 
informational  pamphlets  describing  the 
elements  of  health  management.  In  spite 
of  this  variety  of  activities,  most 
employers  are  not  fully  aware  of 
OSHA's  emphasis  on  the  value  and 
importance  of  effective  management  in 
worker  safety  and  health  protection. 

The  purpose  of  this  Request  for 
Comments  and  Information  is  to 
stimulate  public  participation  and 
comment  by  suggesting  rationale  and 
language  to  provide  adequate  guidance. 
OSHA  invites  ideas,  data  and  opinions 
about  the  need,  practicability  and 
prospective  effectiveness  of  such 
guidance  in  general  industry,  shipyard 
employment  and  longshoring  in  reducing 
workplace  injuries  and  illnesses. 

Over  the  years,  OSHA  field  staff  have 
seen  many  examples  of  exemplary 
workplaces  where  safety  and  health 
programs  were  well-managed  and  where 
injury  rates  were  exceptionally  low.  TTie 
common  characteristic  observed  at 
these  sites  was  the  use  of  organized  and 
systematic  methods  to  assign 
appropriate  responsibility  to  all 
managers,  supervisors  and  employees, 
to  inspect  regularly  for  and  control 
existing  or  potential  hazards,  and  to 
orient  and  train  all  employees  in  the 
ways  and  means  to  eliminate  or  avoid 
those  hazards. 

The  fundamental  importance  of  such 
methods  has  been  reflected  in  decisions 
of  the  Occupational  Safety  and  Health 
Review  Commission  and  the  U.S.  Courts 
of  Appeals,  especially  in  cases  involving 
an  employer  claim  that  a  violative 
workplace  condition  or  action  resulted 
from  unpreventable  employee 
misconduct.  Such  misconduct  has  been 
recognized  as  a  defense  against  citation 
only  when  an  employer  had  a  work  rule 
prohibiting  the  conduct,  had  provided 
training  to  ensure  that  the  rule  was 
understood,  and  had  supplied  adequate 
supervision  (including  regular 
inspections  and  work  rule  enforcement) 
to  ensure  that  the  work  rule  was 
followed.  These  criteria  have  applied  in 
cases  involving  the  citation  of  OSHA 
standards  as  well  as  the  general  duty 
clause.  The  implication  of  these  cases  is 
that  the  employer  has  the  duty  to 
establish  and  maintain  such 
management  practices,  to  the  extent  that 


they  are  necessary  to  ensure  that  safe 
and  healthful  woriung  conditions  are 
maintained  and  that  safe  and  healthful 
work  practices  are  followed. 

OSHA  inspection  checklists  provide 
information  as  to  whether  worksites 
have  a  safety  and  health  program,  and 
some  regions  (OSHA's  Region  III  in 
particular)  have  established  protocols 
for  making  determinations  as  to  the 
quality  of  the  programs.  In  some  cases, 
these  findings  have  been  a  factor  in 
"general  duty"  citations;  in  others  they 
have  prompted  recommendations  for 
safety  and  health  program 
improvements  which  employers  have 
agreed  to  as  part  of  citation  settlement 
agreements.  In  addition,  a  chemical 
industry  special  emphasis  enforcement 
program,  which  included  the  review  of 
management  systems  needed  to  lower 
the  ri^  of  catastrophic  releases  of  toxic 
chemicals,  resulted  in  an  unusually  high 
number  of  general-duty  citations  being 
issued  for  system  problems  not  covered 
by  standards. 

To  encourage  employers  and 
employees  to  adopt  and  improve 
existing  safety  and  health  programs. 
OSHA  announced  a  plan  to  approve 
worksites  with  exemplary  programs  for 
participation  in  the  Voluntar>'  Protection 
Programs  (VPP)  beginning  July  2. 1982 
(47  FR  29025).  The  participation 
requirements  embodied  in  the  VPP  are  a 
distillation  of  the  means,  methods  and 
processes  already  in  use  at  worksites 
where  safety  and  health  conditions  are 
exceptionally  good. 

Because  VPP  participating  worksites 
are  o^icially  recognized  and  are 
excluded  from  routine  programmed 
OSHA  inspections,  the  quality  of  the 
safety  and  health  programs  at  these 
sites  must  be  maintained  as  models  of 
effectiveness.  Currently,  60  sites  are 
participating  in  VPP.  and  several  have 
been  in  the  program  for  five  or  more 
years.  Collectively,  during  their 
participation  in  the  VPP,  these  sites 
have  experienced  lost-time  injuries  that 
are  approximately  one-fourth  of  the 
average  for  their  industrial 
classifications.  In  addition,  employers  at 
these  sites  have  reported  improved 
morale  and  productivity  benefits,  as 
well  as  significantly  reduced  workers' 
compensation  and  other  costs. 

For  injuries  alone,  costs  can  be 
considerable.  According  to  Frank  E. 
Bird,  Jr.'s  Management  Guide  to  Loss 
Control  (Ex.  2-1).  for  every  $1  in  medical 
or  insurance  con4>ensation  costs  for  a 
worker  injury.  $5-50  more  are  likely  to 
be  spent  to  repair  building,  tool  or 
equipment  damage;  to  replace  damaged 
products  or  materials;  or  to  make  up  for 
losses  from  production  delays  and 
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intemiptions.  An  additional  $1-3  will  be 
spent  for  hiring  and  training 
replacements  and  for  time  to  investigate 
the  incident. 

Mr.  Bird  goes  on  to  point  out  that  if  a 
company's  profit  margin  is  five  per  cent, 
it  will  have  to  sell  $20.(X)0  worth  of  its 
product  to  pay  for  $1,000  of  injury  costs. 
If  the  profit  margin  is  one  per  cent,  sales 
would  have  to  reach  $100,000.  The 


incentive  to  reduce  injuries  as  much  as 
possible  is  very  clear.  The  fact  that  VPP 
participants  have  injury  rates  which  are 
one-quarter  of  their  industry  averages 
not  only  demonstrates  that  significant 
reduction  is  possible;  it  also  strongly 
indicates  that  the  guidance  proposed  by 
OSHA  is  a  major  means  to  achieve  the 
reduction. 
By  using  a  formula  developed  by 


David  R.  Bell  and  published  in  his 
article  "Gauging  Safety  Outlays  and 
Objectives"  in  Occupational  Hazards, 
June.  1987.  (Ex.  2-2).  the  number  of  lost 
workday  cases  avoided  can  be 
calculated  for  each  worksite  with  a  lost 
workday  case  rate  (LWCR)  below  the 
national  average  for  the  industry  to 
which  it  belongs.  This  formula  is  as 
follows: 


Industry  LWCR  x  Employment  at 
the  site 


100 

The  use  of  this  formula  provides 
OStlA  with  the  information  that  VPP 
participants  in  1986  avoided  75  per  cent 
of  the  lost-workday  injuries  that  could 
have  been  expected  by  average  industry 
performance  for  the  same  industrial 
classifications  and  employment  sizes. 
That  means  that  1,478  lost-workday 
cases  were  avoided  as  a  result  of 
effective  safety  and  health  management. 
Management  at  each  site  within  the  VPP 
can  objectively  project  the  number  of 
injuries  that  they  could  expect  if  their 
site  were  average  for  the  next  year,  and 
then  compare  their  projection  to  their 
actual  experience  as  a  means  of 
evaluating  their  performance.  This 
formula  can  also  be  used  to  demonstrate 
the  value  of  investing  in  and  of 
upgrading  the  site  safety  and  health 
program,  based  on  the  site's 
determination  of  the  average  cost  of  a 
lost  workday  injury. 

Although  OSHA  recognizes  that  the 
VPP  worksites  are  exceptional  in 
providing  safe  and  healthful  working 
conditions,  their  successes  have 
highlighted  the  importance  of  effective 
safety  and  health  management  in 
reducing  occupational  injuries  and 
illnesses  and  have  demonstrated  that 
such  protection  can  be  achieved  by 
other  employers  with  the  commitment  to 
provide  a  safe  and  healthful  workplace. 

In  addition,  both  employer  and 
employee  representatives  have 
encouraged  OSHA  to  consider 
alternative  regulatory  approaches  for 
safety  and  health  programs.  In 
comments  before  the  National  Advisory 
Committee  on  Occupational  Safety  and 
Health  (NACOSH).  Ms.  Margaret 
Scminario.  AFL-CIO,  stated  that 

one  of  the  problems  with  OSHA 

has  always  been  *  *  *  that  OSHA  has 
focused  on  particular  hazards  rather 
than  hralth  and  safety  programs  in  the 
workplaces."  (See  Ex.  2-3.)  joe  A. 
Adam.  United  Association  of 


:  Expected  LWCases- Actual  LWCases= Number  of  injuries 

avoided 


)oumeyman  and  Apprentices  of  the 
Plumbing  and  Pipefitting  Industry,  while 
addressing  the  OSHA  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH).  stated  that 
"*  *  *  employers,  in  some  cases, 
completely  disregard  *  *  *  [their] 
responsibility  to  train,  instruct  and  set 
up  a  program,  leading  to  a  very  luisafe 
situation  on  some  jobs."  (See  Ex.  2-4.) 
At  the  April  30, 1986  meeting.  ACCSH 
approved  a  motion  commending  OSHA 
for  developing  program  guidelines  for 
Sees.  1926.20  and  21  which  require 
construction  industry  employers  to 
maintain  safety  and  health  programs  for 
frequent  and  regular  inspections,  and  for 
education  and  training  of  construction 
personnel  (Ex.  2-5.). 

In  1981.  Robert  A.  Hanson.  Chairman 
of  the  Board'for  Deere  and  Company, 
said  that: 

Deere  has  been  committed  to  strong 
occupational  health  and  safety  programs  for 
many  years  preceding  the  passage  of  the 
Occupational  Safety  and  Health  Act  *  *  *  By 
supplementing  our  OSHA  compliance  efforts 
with  our  own  objective-oriented  accident 
analysis  and  prevention  program,  since  1974 
our  total  injury  and  illness  incidence  rale  has 
been  reduced  by  82  percent.  (See  Ex.  2-6.) 

In  light  of  the  absence  of 
comprehensive,  positive  guidance  from 
OSHA  on  the  management  methods 
needed  to  lower  injury  rates  and  of  the 
evidence  from  the  VPP  and  other 
sources  that  systematic  management 
policies,  procedures  and  practices  can 
have  a  major  impact  on  the  incidence  of 
injuries  and  illnesses,  OSHA  is  inclined 
to  believe  that  a  guideline  is  both 
reasonable  and  advisable.  OSHA  is 
requesting  comment  on  this  issue,  as 
well  as  advice  as  to  the  language  of  the 
guidance.  In  addition.  OSHA  would 
appreciate  comments  on  what  methods 
should  be  used  to  maximize  employer 
understanding  of  the  guideline  and  of 
the  benefits  of  following  it.  Finally. 


OSHA  is  requesting  comments  on 
possible  incentives  which  may  increase 
employer  attention  to  the  benefits  of 
effective  safety  and  health  management. 

Following  is  suggested  language, 
segmented  for  the  purpose  of  analysis, 
that  such  a  guideline  might  contain. 
Each  part  is  followed  by  discussion  of 
the  reasoning  behind  the  language 
outlined.  The  suggested  language  has 
evolved  out  of  general  industry  and 
construction  experience.  Employers  in 
shipbuilding  and  iongshoring  may  want 
to  suggest  other  language  to  address  the 
employee  protection  issues  of  their 
industry.  On  the  other  hand,  this 
language  relates  to  essential  functions  in 
all  organizations  and  may  be  adequate 
as  general  guidance  for  general  industry, 
shipbuilding  and  Iongshoring.  The 
suggested  guideline  in  its  entirety  has 
been  repeated  at  the  end  of  the  notice 
for  easy  reference. 

II.  Possible  Language  for  Safety  and 
Health  Program  Guidelines — Provided 
for  Discussion  Purposes 

(a)  General.  Employers  are  advised  to 
institute  and  maintain  in  their 
establishments  a  program  which 
provides  policies,  procedures  and 
practices  that  are  adequate  to  recognize 
and  protect  their  employees  from 
occupational  safety  and  health  hazards. 
An  effective  program  will  include 
provisions  for  the  identification, 
evaluation  and  control  or  prevention  of 
general  workplace  hazards,  specific  job 
hazards  and  potential  hazards  arising 
from  foreseeable  conditions.  The  degree 
of  formality  and  complexity  of  an 
effective  program  will  vary  with  the  size 
of  the  establishment  and  the  complexity 
of  the  worksite  hazards.  Especially  in 
smaller  sites,  the  extent  to  which  the 
program  is  described  in  writing  is  less 
important  than  how  effective  it  is  in 
practice. 


Paragraph  (a) — General.  This 
paragraph  would  describe  the  overall 
objectives  of  effective  safety  and  health 
management,  and  indicate  the  principal 
motives  for  meeting  them.  Although 
compliance  with  the  law.  including  the 
general  duty  clause  and  OSHA 
standards,  is  an  important  objective  of 
an  effective  program  and  a  motive  for  an 
employer  to  implement  such  a  program. 
OSHA  has  found  that  the  most 
successful  programs  look  beyond  the 
legal  requirements  to  address  all 
hazards.  Their  purpose  is  to  prevent 
injuries  and  illnesses  and  the  attendant 
human  and  economic  costs,  whether  or 
not  compliance  with  the  law  is  at  issue. 
This  approach  is  essential  in  view  of  the 
difficulty  that  regulatory  agencies  have 
in  moving  quickly  to  set  standards  for 
every  possible  hazard  in  the  workplace 
and  to  revise  them  when  new 
information  becomes  available. 

An  effective  program  will  anticipate 
and  guard  against  the  possibility  of 
injury  or  illness,  not  only  in  relation  to 
existing  hazards  which  are  common  to 
the  general  workplace  or  unique  to 
specific  jobs,  but  also  in  relation  to 
conditions  or  practices  which  might 
change  in  a  way  which  creates  a  hazard. 
To  avoid  falling  victim  to  a  hazard,  it  is 
essential  to  stay  ahead  of  it. 

The  statement  concerning  formality 
and  complexity  is  intended  to  stress 
OSIlA's  recognition  that  relatively 
simple,  unwritten  policies,  practices  and 
procedures  are  adequate  to  address  the 
hazards  in  many  smaller  and  less 
hazardous  establishments.  The  more 
complex  and  hazardous  an  operation  is. 
the  more  formal  and  complex  the 
program  will  probably  need  to  be. 

(b)  Specific  Elements.  An  effective 
occupational  safety  and  health  program 
will  include  each  of  the  following 
actions  in  an  appropriate  form: 

Paragraph  (b) — Specific  Elements.  The 
intent  of  this  section  is  to  set  forth  the 
areas  of  managerial  practice  which  are 
essential  to  effective  safety  and  health 
protection.  These  practices,  means  and 
methods  are  consistent  with  those  used 
by  employers  to  achieve  other 
organizational  objectives,  such  as  cost 
control,  quality  and  productivity.  Giving 
safety  and  health  equal  organizational 
priority  with  these  other  objectives  is 
fundamental  to  the  protection  of 
individual  employees  and  to  the 
effectiveness  of  the  oiganization  itself. 

These  elements  consist  of  methods 
historically  used  to  accomplish 
management  ob|ectives  for  safety  and 
health.  They  are  generic  in  that  they  are 
generally  applicable  regardless  of 
unique  operations  or  conditions  of 
particular  firms.  Though  at  points  they 
are  expressed  in  the  terms  of  the 


"hierarchical"  organizations  most 
common  in  American  industry  (i.e..  by 
reference  to  "managers."  "supervisors," 
"employees"),  they  can  easily  be 
adapted  to  other  organizational  forms  or 
styles  of  operation.  Hiey  relate  to 
essential  concerns  and  activities  of  any 
organization.  It  is  on  this  basis  that 
OSHA  proposes  consideration  of  their 
application  in  shipyard  employment  and 
Iongshoring  as  well  as  general  industry. 

Four  principal  elements  of  effective 
safety  and  health  management  are 
listed.  They  are:  Management 
commitment,  worksite  analysis,  hazard 
prevention  and  control,  and  safety  and 
health  training. 

Management  commitment  provides 
the  central  means  for  organizing  and 
controlling  activities  within 
organizations.  These  central  means 
include  establishing  goals  and 
objectives:  assigning  responsibility  to 
perform  specific  actions  and  to 
accomplish  prescribed  objectives; 
providing  adequate  authority  and 
resources  to  meet  the  responsibility; 
and.  using  systems  of  accountability  to 
ensure  that  the  responsibility  is  met 
Equally  important  is  the  comprehensive 
periodic  review  of  operations  to  see  if 
they  are  meeting  the  objectives  and 
whether  the  objectives  are  adequate  to 
meet  the  goals.  This  section 
recommends  that  these  means  be  used 
in  safety  and  health  protection  with  at 
least  as  much  vigro  as  for  other 
organizational  purposes. 

Worksite  analysis  involves  and  active 
examination  of  the  workplace  to  identify 
not  only  existing  hazards  but  also 
conditions  and  operations  in  which 
changes  might  occur  to  create  hazards. 
Passive  unawareness  of  a  hazard  is  both 
an  insufficient  reason  for  failure  to 
recognize  a  hazard  under  the  general 
duty  clause  of  the  Act  and  a  sure  sign 
that  safety  and  health  policies  and/or 
practices  are  ineffective. 

In  Congressional  deliberations  on  the 
general  duty  clause  of  the  Act  a 
proposal  to  use  the  term  "readily 
apparent"  hazards,  rather  than 
"recognized"  hazards,  was  debated.  In 
describing  the  language  that  congress 
finally  adopted.  Congressman  Daniels 
(NJ)  stated: 

A  recognized  hazard  is  a  condition  that  is 
known  to  l>e  hazardous,  and  is  known  not 
necessarily  by  each  and  every  individual 
employer  but  is  known  taking  into  account 
the  standafd  of  knowledge  in  the  industry.  In 
other  words,  it  does  not  depend  on  whether 
the  particular  employer  is  aware  of  it 

I  am  afraid  that  "readily  apparent"  as  used 
in  the  substitute,  means  apparent  without 
investigation,  even  though  a  prudent 
employer  would  investigate  under  the 
circumstances.  A  danger,  in  other  words,  may 


be  recognized  as  such  in  the  industry,  but 
may  not  be  apparent  to  an  employer  who  is 
ill-informed  and  does  not  choose  to 
investigate  the  danger  of  the  situation.  That  is 
not  sufficient  protection  for  employees.  (See 
Legislative  History  of  the  Occupational 
Safely  and  Health  Act  of  1970  (S.  2193.  Pub.  L. 
91-5596)  p.  1007.) 

Identifying  at  a  worksite  those 
hazards  which  are  recognized  in  a 
particular  industry  is  a  critical 
foundation  for  safety  and  health 
protection.  An  effective  program  will  not 
stop  at  this  point  however.  It  will 
continually  review  working  conditions 
and  operations  to  identify  hazards  ^ 

which  have  not  previously  been  ^-/\ 

recognized  in  the  industry,  and  V     ^ 

conditions  and  operations  which  may 
change  in  a  way  which  creates  a  hazard. 

Hazard  prevention  and  control  are 
triggered  by  the  determination  that  a 
hazard  or  potential  hazard  exists. 
Where  possible,  hazards  should  be 
eliminated.  Where  potential  hazards 
cannot  be  completely  prevented,  they 
must  be  controlled  to  prevent  actual 
exposure.  When  exposure  does  occur,  it 
must  be  corrected  in  a  timely  manner. 

Safety  and  health  training  need  not  be 
elaborate,  formal  or  always  solely 
related  to  safety  and  health.  Safety  and 
health  information  and  instruction  is 
often  most  effective  when  incorporated 
into  other  training  about  performance 
requirements  and  job  practices,  such  as 
management  training  on  performance 
evaluation,  supervisors'  training  on  the 
reinforcement  of  good  work  practices 
and  the  correction  of  poor  ones,  and 
employee  training  on  the  operation  of  a 
particular  machine. 

(1)  Management  Commitment. 

(i)  Establish  a  clear  goal  for  the  safety  and 
health  program  and  objecUves  for  meeting  it: 
communicate  them  to  all  employees:  and 
ensure  that  employees  can  see  top 
management  involvement. 

(b)(l)(i)  The  establishment  of  clear 
goals  and  objectives  is  integral  to  the 
accomplishment  of  any  desired  result. 
Communicating  these  goals  and 
objectives  ensures  that  all  members  of 
the  organization  understand  the 
direction  that  the  oiganization  must 
take.  In  order  to  ensure  the  credibility  of 
management  commitment,  it  is 
particularly  inportant  that  employees  be 
able  to  see  actual  demonstrations  of 
management  involvement  in  safety  and 
health  concerns.  For  example,  a  plant 
manager  who  performs  periodic 
"housekeeping"  inspections 
demonstrates  such  involvement. 

(ii)  Provide  for  employee  involvement  in 
the  structure  and  operation  of  the  program 
and  in  decisions  which  affect  their  safety  and 
health. 
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(b)(l)(ii)  Employee  participation  does 
not  mean  transfer  of  responsibility.  The 
Act  clearly  places  responsibility  for 
safety  and  health  protection  on  the 
employer  in  Sec.  5.  Participation  does 
mean  the  utilization  of  the  special 
knowledge  and  interest  that  employees 
have  to  develop  and  maintain  programs 
to  protect  themselves  and  their  fellow 
employees.  OSHA  has  been  many 
functions  through  which  employees  have 
been  effectively  included  in  safety  and 
health  programs  at  the  worksites  in  the 
VPP.  Among  these  are:  Inspecting  for 
hazards  and  recommending  corrections 
or  controls  for  hazards  found;  analyzing 
jobs  to  locate  potential  hazards  and 
develop  safe  work  procedures; 
developing  or  revising  safe  work  rules; 
training  new  hires  in  safe  work 
procedures  and  rules  and/or  their  peers 
in  newly  revised  safe  work  procedures; 
providing  programs  and  presentations 
for  safety  meetings;  and,  assisting  in 
accident  investigation.  Such  functions 
have  been  carried  out  in  a  number  of 
organizational  contexts — most 
commonly  in  joint  labor-management 
committees  but  also  through  such  means 
as  labor  safety  committees,  rotational 
assignment  of  employees  to  such 
functions,  and  acceptance  of  employee 
volunteers  for  the  functions.  Inclusion  of 
employees  in  one  or  more  of  these 
approaches,  or  in  any  way  that  fits  the 
individual  worksite  and  provides  an 
employee  role  that  has  impact  on 
decisions  about  safety  and  health 
protection,  will  strengthen  the 
employer's  overall  program  of  safety 
and  health  protection. 

(iii)  Assign  and  comniunicate  responsibility 
for  all  aspects  of  the  program,  so  that 
managers,  supervisors  and  employees  at  all 
organizational  levels  know  what  performance 
is  expected  of  them. 

(b](l)(iii)  An  effective  program  will 
include  all  members  of  the  organization 
in  these  procedures — managers, 
supervisors  and  others — both  in 
planning  and  in  operations.  Two-way 
communication  between  management 
and  employees,  both  about 
organizational  goals  and  objectives  and 
about  expectations  of  individuals,  is 
critical.  If  all  persons  do  not  understand 
what  is  expected  of  them,  and  why.  they 
are  unlikely  to  perform  as  desired. 

(iv)  Provide  adequate  authority  and 
resources  to  meet  the  assigned 
responsibilities. 

(b](1)(iv)  If  those  who  are  assigned 
responsibility  for  ensuring  effective 
safety  and  health  program  performance 
are  not  also  given  adequate  authority 
and  the  resources — in  terms  of  adequate 
personnel,  budget  and  capital 
expenditure  funds — to  fulfill  the 


responsibility,  it  is  unlikely  that  they 
will  meet  management  expectations. 

(v)  Hold  managers,  supervisors  and 
employees  accountable  for  meeting  their 
responsibilities. 

(b)(l)(v)  After  assigning  responsibility 
and  providing  the  necessary  authority 
and  resources  to  accomplish  safety  and 
health  program  goals  and  objectives,  it 
is  essential  to  hold  accountable  those 
who  are  responsible  for  achieving  them. 
Systems  of  accountability  need  to 
include  recognition  for  competent 
performance  and  correction  of 
inadequate  performance.  When  a  refusal 
to  follow  safe  and  healthful  practices  is 
at  issue,  consistently  applied 
disciplinary  procedures  for  enforcing 
those  practices  are  essential. 

(vi)  Review  program  operations  at  least 
annually  to  evaluate  their  success  in  meeting 
the  goal  and  objectives,  and  revise  the 
program  and/or  the  objectives  when  they  do 
not  meet  the  goal  of  effective  safety  and 
health  protection. 

(b)(l)(vi)  A  comprehensive  program 
audit  is  essential  periodically  to 
evaluate  the  whole  set  of  safety  and 
health  management  means,  methods  and 
processes,  to  ensure  that  they  are 
adequate  to  protect  against  the  potential 
hazards  at  the  specific  worksite.  The 
audit  determines  whether  policies  and 
procedures  are  implemented  as  planned 
and  whether  in  practice  they  have  met 
the  objectives  set  for  the  program.  It 
also  determines  whether  the  objectives, 
when  met.  are  adequate  to  meet  the 
program  goal  of  effective  safety  and 
health  protection.  When  either 
performance  or  the  objectives 
themselves  are  found  to  be  inadequate, 
revisions  are  made.  Without  such  a 
comprehensive  review,  program  flaws 
and  their  interrelationship  may  not  be 
caught  and  corrected. 

(2)  Worksite  Analysis. 

(i)  So  that  all  hazards  and  potential 
hazards  are  identiried,  provide  for  competent 
persons:  (1)  To  conduct  comprehensive 
worksite  surveys  periodically,  (2)  to  analyze 
new  processes,  materials  and  equipment,  and 
(3)  to  perform  routine  job  or  phase  hazard 
analyses. 

(b)(2)(i)  Periodic  comprehensive 
surveys  of  the  worksite  provide  an 
opportunity  to  step  back  from  the 
routine  checks  for  previously  recognized 
hazards  and  look  for  others.  Job  hazard 
analysis  in  stable  work  situations 
common  in  general  industry,  and  phase 
hazard  analysis  in  changing  work 
processes  such  as  those  in  construction, 
provide  another  important  tool  for 
identifying  hazards  not  previously 
recognized.  Analysis  of  new  processes, 
materials  and  equipment  before  their 
use  as  well  as  when  they  are  first 


introduced  provides  a  check  against  the 
introduction  of  new  hazards  with  them. 

The  frequency  with  which 
comprehensive  examinations  would  be 
needed  is  understood  to  depend  on  the 
complexity,  hazardousness,  and 
changeability  of  the  worksite.  Many 
successful  worksites  conduct  this 
review  on  an  annual  or  biannual  basis. 

Implicit  in  the  provision  for  all 
worksite  surveys,  reviews  and  analyses 
is  the  need  for  employers  to  seek 
competent  advice  and  assistance  when 
they  lack  needed  expertise  and  to  use 
appropriate  means  methods  to  identify 
and  assess  all  existing  and  foreseeable 
hazards.  Personnel  who  perform 
baseline  and  periodic  comprehensive 
surveys  and  analysis  of  new  processes, 
procedures  and  equipment  may  require 
greater  expertise  than  those  who 
conduct  routine  inspections,  since  the 
former  are  conducting  a  broader  and 
deeper  review. 

(ii)  Provide  for  regular  site  inspections  by 
competent  persons  and  encourage  employee 
reports  of  hazards,  to  identify  new  or 
previously  missed  hazards  and  failures  in 
hazard  controls. 

(b)(2)(ii)  Once  a  comprehensive 
examination  of  the  workplace  has  been 
conducted  and  hazard  controls  have 
been  established,  routine  site 
inspections  are  necessary  to  ensure  that 
changes  in  conditions  and  activities  do 
not  create  new  hazards  and  that  hazard 
controls  remain  in  place  and  continue  to 
be  effective.  These  inspections  also  look 
out  for  new  or  previously  unrecognized 
hazards,  but  not  to  the  same  degree  as 
baseline  or  other  comprehensive 
surveys.  Numerous  specific  OSHA 
standards  require  inspection  of 
particular  equipment,  conditions  and 
activities  as  a  safety  precaution  prior  to 
operation  or  use.  This  guideline  would 
make  clear  that,  in  effective  safety  and 
health  programs,  this  generally 
recognized  inspection  practice  is  applied 
more  broadly  to  all  conditions  and 
activities. 

Personnel  performing  regular 
inspections  should  possess  a  degree  of 
experience  and  competence  adequate  to 
search  for  hazards  described  by  the 
comprehensive  survey.  They  may  not 
have  the  degree  of  competence  in 
analyzing  worksite  conditions  and 
operations  to  identify  potential  hazards 
that  is  required  of  those  who  perform 
baseline  and  comprehensive  surveys. 
They  are  able  to  recognize  hazards  in 
the  areas  they  review  and  to  identify 
reasonable  means  for  their  correction  or 
control.  Such  competence  should 
normally  be  expected  of  ordinary 
employees  who  are  capable  of  safely 
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supervising  or  performing  the  operations 
of  the  specific  workplace.  Smaller 
businesses  which  need  assistance  in  the 
develoment  of  such  competence  can 
receive  free  assistance  from  OSHA  and 
from  a  nationwide  network  of  OSHA- 
funded.  State-operated  consultation 
projects. 

(iii)  Provide  for  investigation  of  accidents 
and  "near  miss"  incidents  by  competent 
persons,  to  identify  their  causes  and  means 
for  their  prevention. 

(b)(2)(iii)  Accidents  and  incidents  in 
which  employees  narrowly  escape 
injury  clearly  expose  hazards.  Analysis 
to  identify  their  causaft4)ermits 
development  of  mea^rcs  to  prevent 
future  injury  or  illness.  A  review  of 
injury  experience  over  a  period  of  time 
may  reveal  patterns  of  injury  with 
common  roots  which  can  be  addressed. 

(3)  Hazard  Prevention  and  Control. 

(i)  Establish  procedures  for  ensuring  the 
timely  prevention  and  control  of  hazards, 
however  detected,  through  engineering 
techniques  where  feasible,  through  personal 
protective  equipment,  and  through  safe  work 
procedures  which  are  understood  by  all 
affected  employees  and  enforced  by  a  clearly 
communicated  disciplinary  system. 

(b)(3)(i)  Once  hazards  and  potential 
hazards  are  detected  by  any  of  the 
means  listed  above,  they  must  be 
systematically  prevented  or  controlled. 
Where  feasible  and  appropriate,  they 
should  be  engineered  out  of  the 
workplace.  If  that  is  not  appropriate,  the 
degree  of  exposure  should  be  controlled 
by  personal  protective  equipment  and 
carefully  developed  safe  work 
procedures.  Those  procedures  must  first 
be  understood  and  then  enforced  so  that 
employees  are  not  tempted  to  take  short 
cuts  and  thereby  endanger  themselves. 

(il)  Provide  for  equipment  maintenance,  to 
prevent  hazardous  breakdown. 

(b)(3)(ii)  Equipment  maintenance  is  of 
particular  importance  in  preventing  the 
development  of  hazards  which  go 
unidentified.  A  regular  schedule  of 
ser\'icing,  replacing  or  repairing 
equipment  at  intervals  frequent  enough 
to  avoid  foreseeable  equipment 
breakdowns  is  an  integral  part  of  hazard 
control. 

(iii)  Provide  for  prompt  and  appropriate 
correction  of  hazards  to  which,  due  to 
breakdowns  of  hazard  prevention  and  control 
systems,  employees  are  exposed. 

(b)(3)(iii)  Factors  which  may  affect  the 
time  required  for  correction  of  hazards 
include:  (1)  The  complexity  of 
abatement  technology;  (2)  the  degree  of 
risk;  and  (3)  the  availability  of  necessary 
equipment,  materials  and  staff  qualified 
to  complete  the  correction.  Because 
conditions  affecting  hazard  prevention 


and  control  vary  widely,  it  is  impractical 
for  OSHA  to  propose  specific  time  limits 
for  all  situations.  An  effective  program 
will  correct  hazards  in  the  shortest 
feasible  time  permitted  by  the  nature  of 
technology  required  and  the  availability 
of  needed  personnel  and  materials.  It 
will  also  provide  for  interim  protection 
when  immediate  correction  is  not 
possible. 

(iv)  Plan  and  prepare  for  emergencies,  with 
training  and  drills  as  needed. 

(v)  Establish  a  medical  program  which 
includes  easy  accessibihty  of  first  aid. 
physician  services  and  emergency  medical 
care  nearby. 

(b)(3)  (iv)  and  (v)  Planning  and 
training  for  emergencies  and  the 
availability  of  first  aid  and  emergency 
medical  care  are  essential  in  minimizing 
the  harmful  consequences  of  accidents 
and  injuries.  Training  and  drills  allow 
for  appropriate  action  to  become 
"second  nature"  to  employees  who  may 
be  called  upon  to  react  to  the  highly 
stressful  conditions  of  a  fire  or  other 
life-threatening  emergency.  The  degree 
of  preparation  and  drill  needed  will 
depend  upon  the  nature  of  possible 
emergencies  and  the  complexity  of 
evacuation  of  the  worksite. 

(4)  Safety  and  Health  Training. 

(i)  Ensure  that  all  employees  understand 
the  hazards  to  which  they  may  be  exposed 
and  how  to  prevent  harm  to  themselves  and 
others  from  exposure  to  these  hazards. 

(b)(4)(i)  The  duty  to  inform  employees 
about  workplace  hazards  and  to  provide 
training  that  will  enable  them  to  avoid 
work-related  injuries  or  illnesses  is 
specified  for  chemical  hazards  in 
OSHA's  standard  on  Hazard 
Communication  and  is  addressed 
elsewhere  in  other  specific  standards 
such  as  Sec.  1926.21 — the  general 
training  requirements  for  construction. 

Moreover.  OSHA's  comprehensive 
health  standards.  Sees. 
1910.1001-1910.1200,  contain  provisions 
for  signs,  information  and  training  to 
inform  employees  of  hazards  and  of 
procedures  necessary  to  reduce  the  risks 
of  hazardous  exposures. 

The  rationale  for  these  standards 
requirements  is.  however,  applicable  in 
relation  to  all  hazards.  OSHA  has  found 
that  successful  safety  and  health 
management  includes  education  of 
employees  about  all  significant  hazards 
and  potential  hazards  to  which  they 
may  be  exposed  and  training  on  how  to 
perform  their  work  without  harm  from 
those  hazards.  The  cooperation  of 
employees  in  identifying  and  controlling 
hazards  is  critical,  not  only  for  their  own 
safety  and  health  but  for  that  of  others 
as  well. 

The  importance  of  education  and 
training  is  reflected  by  the 


disproportionately  high  injury  rates 
among  workers  newly  assigned  to  work 
tasks.  Although  some  of  these  injuries 
may  be  attributable  to  other  causes,  a 
substantial  number  are  directly  related 
to  inadequate  knowledge  of  job  hazards 
and  safe  work  practices.  The  Bureau  of 
Labor  Statistics  reports  that  in  1979.  46 
percent  of  workers  injured  had  been  on 
the  job  less  than  one  year  (Ex.  2-7). 
BLS  studies  show  that  during  1979 
employees  injured  at  work  often  lacked 
information  to  protect  themselves: 

(1)  Of  724  workers  hurt  while  using 
scaffolds.  27  percent  said  they  received 
no  information  on  safety  requirements 
for  installing  the  kind  of  scaffold  on 
which  they  were  injured  (Ex.  2-8). 

(2)  Of  868  workers  who  suffered  head 
injuries,  71  percent  said  they  had  no 
instruction  concerning  the  hazards  in  the 
workplace  that  necessitate  the  wearing 
of  hard  hats  (Ex.  2-9). 

(3)  Of  554  workers  hurt  while 
servicing  equipment.  61  percent  said 
they  were  not  informed  about  lockout/ 
tagout  procedures  (Ex.  2-10). 

The  extent  of  hazard  information 
needed  by  workers  for  self-protection 
varies,  but  would  include:  (1)  The 
general  hazards  and  safety  rules-of  the 
worksite.  (2)  specific  hazards,  safety 
rules  and  practices  related  to  particular 
work  assignments  and,  (3)  the 
employee's  role  in  emergency  situations. 
Such  information  and  training  is 
particularly  relevant  to  hazards  that 
may  not  be  readily  apparent  to,  or 
within  the  ordinary  experience  and 
knowledge  of,  the  employee. 

(ii)  Ensure  tiiat  super\'i8or8  understand 
their  responsibilities  for  safety  and  health, 
including:  (1)  Analysis  of  the  work  under 
their  supervision  to  identify  unrecognized 
potential  hazards.  (2)  maintenance  of 
physical  protections  in  their  work  areas,  and 
(3)  reinforcement  of  employee  training  on  the 
nature  of  potential  hazards  in  their  work  and 
on  needed  protective  measures,  through 
continued  perfonnance  feedback  and  through 
enforcement  of  safe  work  practices  when 
necessarj'. 

(b)(4)(ii)  First-line  supervisors  have  an 
especially  critical  role  in  safety  and 
health  protection  because  of  their 
immediate  super\'ision  of  the  work  being 
performed.  Their  training  is  therefore 
emphasized  separately.  Although  they 
may  have  other  safety  and  health 
responsibilities,  those  listed  in  the 
guideline  are  proposed  to  merit 
particular  attention. 

(iii)  Ensure  that  managers  understand  their 
safety  and  health  responsibilities,  as 
described  under  "Management  Commitment." 

(b)(4)(iii)  Because  there  is  a  tendency 
in  some  businesses  to  consider  safety 
and  health  a  staff  function  and  to 
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neglect  the  training  of  managers  in 
safety  and  health  responsibilities,  the 
importance  of  managerial  training  is 
noted  separately.  Managers  who 
understand  both  the  way  and  the  extent 
to  which  effective  safety  and  health 
protection  impacts  on  the  overall 
effectiveness  of  the  business  itself,  and 
who  understand  their  critical  role  in 
ensuring  effective  protection,  are  far 
more  likely  to  ensure  that  the  necessary 
safety  and  health  management  systems 
operate  effectively. 

III.  Issues  for  Discussion 

A.  The  Nature  of  the  Risk.  What  is  the 
extent  of  risk  to  employees  resulting 
from  hazards  that  exist  because 
employers  and  employees  have  not 
actively  and  systematically  attempted  to 
identify  them?  Or,  if  they  have  been 
identified,  what  is  the  extent  of  risk 
which  results  from  each  of  the  following: 
(1)  Where  no  one  in  the  organization  has 
specific  responsibility,  authority  and/or 
resources  to  correct  or  control  them;  (2) 
where  employees  and/or  supervisors 
have  not  been  made  aware  of  these 
hazards  or  trained  in  the  necessary 
precautions  to  control  or  avoid  them;  (3) 
or  where  systematic  provisions  for 
controlling  them  have  not  been 
continuously  maintained? 

What  is  the  extent  of  risk  to 
employees  from  conditions  and 
operations  which  may  foreseeably 
change  in  a  way  which  creates  a 
h.izard? 

B.  The  Value  of  Safety  and  Health 
Programs.  Are  veririable  sources  of  data 
available  to  document  the  value  of 
benefits  and  the  cost  of  safety  and 
health  programs,  apart  from  those 
already  referenced  in  this  Request? 

1.  How  can  the  value  of  "losses 
avoided"  through  effective  safety  and 
health  management  best  be  measured? 

a.  Is  the  comparison  of  a  site's  injury 
rates  with  rates  for  its  industry  the  most 
viable  measure  of  "injuries  avoided?" 
Given  that  BLS  illness  incidence  rates 
du  not  capture  a  significant  portion  of 
work-related  illnesses,  is  there  an 
alternative  measure  for  estimating 
"illnesses  avoided?" 

b.  Are  there  reasonably  accurate  data 
on  the  costs  of  injuries  and  illnesses? 
What  costs  should  be  included  in  such 
data?  It  is  generally  agreed  that  direct 
costs,  such  as  medical  expenses  and 
workers'  compensation  claims,  are  only 
a  fraction  of  the  total  cost  of  an  injury  or 
illness.  Indirect  costs,  such  as 
production  time  lost  by  the  injured 
employee  and  others,  hiring  and/or 
retraining  replacement  workers,  reduced 
employee  morale  and  related  lower 
efficiency,  accident  investigation  and 
increased  workers'  compensation 


insurance  rates,  may  be  several  times 
greater  than  the  direct  costs.  A  Business 
Roundtable  study  ("Improving 
Construction  Safety  Performance,'* 
January.  1982)  on  the  costs  of  a  lost- 
worktime  injury  for  construction  found 
that  the  ratio  of  indirect  to  direct  costs 
varies  from  4  to  1  to  as  high  as  17  to  1 
(Ex.  2-11).  Are  more  current. 
comparable  data  available  for  general 
industry?  Are  data  available  for 
shipyard  employment  and  longshoring? 

2.  How  can  the  costs  of  effective 
safety  and  health  management  best  be 
measured?  When  safety  and  health 
responsibilities  are  assigned  throughout 
the  organization,  is  it  possible  to 
determine  the  costs  of  activity 
motivated  by  safety  and  health 
concerns?  How  much  will  the 
complexity  or  formality  of  the  safety 
and  health  program  affect  those  cost 
determinations?  For  example,  is  it  less 
costly  to  the  employer  to  have  a  system 
of  employee  reports  of  hazards  which 
consists  of  oral  notification  of 
supervisors  that  to  have  one  involving 
forms  on  which  the  reports  are  written? 
The  latter  system  may  be  needed  where 
there  are  many  employees  reporting 
hazards  but  the  former  may  be  adequate 
where  there  are  few  employees  or  few 
hazards  to  report. 

3.  Do  an  employer's  beliefs  and 
attitudes  regarding  accident  causation 
influence  the  nature  of  loss  prevention 
activities?  For  example,  it  has  been 
stated  in  some  quarters  that  many, 
perhaps  most,  accidents  are  the  result  of 
human  carelessness  and,  hence,  are 
uncontrollable.  On  the  other  hand,  it  has 
been  OSHA's  experience,  in  the 
Voluntary  Protection  Programs 
particularly,  that  effective  safety  and 
health  management  can  have  a  major 
impact  in  reducing  both  the 
opportunities  for  exposure  to  hazards 
and  the  behavior  of  employees  in 
identifying  and  guarding  against 
hazards.  Could  some  official, 
comprehensive  guidance  from  OSHA  be 
a  potentially  valuable  means  for 
expanding  the  latter  attitude  and 
counteracting  the  former?  Are  there 
other  ways  that  could  be  more  effective? 

C.  Suitable  Language.  1.  Do  the 
specific  elements  suggested  cover  the 
management  needs  for  operating  an 
effective  safety  and  health  program?  Are 
there  other  elements  that  should  be 
included?  Should  any  of  the  suggested 
be  eliminated?  Are  there  ways  in  which 
these  elements  can  be  expressed  more 
clearly  or  usefully? 

2.  Is  the  suggested  language  general 
enough  to  cover  the  needs  of  the  variety 
of  industries  specified,  or  are  there 
better  ways  of  addressing  this  issue?  If 


so,  please  specify  and  include  the 
rationale  for  the  recommendation. 

D.  The  Most  Appropriate  Methods  for 
Educating  Employers.  OSHA  seeks 
guidance  as  to  the  most  effective  means 
of  educating  employers  about  effective 
safety  and  health  management  and  its 
benefits.  OSHA  is  currently  developing 
a  course  aimed  at  a  broad  spectrum  of 
private  sector  employers  to  teach  these 
guidelines  or  a  variation  of  them.  It  is 
also  considering  outreach  through  trade 
associations  to  assist  in  the  design  of 
industry-specific  safety  and  health 
management  programs.  These  efforts 
would  complement  the  safety  and  health 
management  assistance  provided  to 
small  businesses  by  the  OSHA- 
sponsored  consultation  services 
provided  by  State  governments. 

OSHA  has  previously  published  the 
elements  of  an  effective  occupational 
health  program  agreed  upon  by  OSHA. 
organized  labor  and  industry 
representatives;  voluntary  training 
guidelines:  informational  pamphlets  and 
signiHcant  quantities  of  safety  and 
health  management  literature. 

Are  there  other  methods  of  promoting 
understanding  of  effective  safety  and 
health  management  that  OSHA  should 
consider  as  well? 

E.  Incentives  for  Effective 
Management  OSHA  is  also  requesting 
comment  on  possible  incentives  which 
may  stimulate  increased  employer 
action  to  establish  effective  safety  and 
health  management  practices.  It  is 
OSHA's  experience  that  the  most 
important  incentives  are  the  benefits  of 
such  practices — that  is.  the  reduction  in 
injuries  and  illnesses  and  in  attendant 
costs,  and  the  consequent  improvements 
in  productivity.  These  benefits  may  not 
appear  immediately,  however,  and 
employers  may  not  make  the  necessary 
investment  in  organizational  change 
without  a  clear  sense  of  immediate 
benefits.  Are  there  incentives  which 
might  encourage  employers  to  make  this 
investment? 

OSHA  currently  offers  recognition  to 
employers  with  outstanding  safety  and 
health  management  through  the 
Voluntary  Protection  Programs.  The 
Program  for  Inspection  Exemption 
through  Consultation  provides 
recognition  to  smaller  businesses  that 
demonstrate  effective  management  to 
the  OSHA-funded  consultation  services. 
The  OSHA  standards  on  safety  and 
health  management  in  construction 
provide  incentives  in  that  industry. 

Would  the  publication  of  formal, 
comprehensive  guidelines  as  outlined 
here  be  an  effective  means  of  motivating 
employers  to  improve  the  management 
of  worker  safety  and  health  protection? 
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Are  there  voluntary  mechanisms,  as  yet 
untried  by  OSHA,  which  would  increase 
the  effectiveness  of  voluntary 
guidelines?  If  so,  what  are  they? 

Are  there  other  means  of  motivating 
employers  to  use  these  management 
elements,  beyond  the  guidelines,  which 
OSHA  should  consider? 

Authority:  This  document  was  prepared 
under  the  direction  of  John  A.  Pendergrass. 
Assistant  Secretary  of  L.abor  for  Occupational 
Safely  and  Healtli.  U.S.  Department  of  Labor. 
200  Constitution  Ave.,  NW,  Washington.  DC 
20210.  It  is  issued  under  Sec.  41. 
longshoremen's  and  Harbor  Worker's 
Compensation  Act  (33  U.S.C.  941):  Sees.  4.  6. 
and  8.  Occupational  Safety  and  tleallh  Act  of 
1970  (29  U.S.C.  653.  655.  657):  Secretary  of 
Labors  Order  No.  12-71  (36  FR  8754).  8-76  (41 
FR  25059)  or  9-63  (48  FR  3573C).  as  applicable: 
29  CFR  Part  1911. 

Signed  at  Washington,  DC.  this  8th  day  of 
)uly.  1988. 
)ohn  A.  Pendergrass. 

Assistant  Secretary. 

Suggested  Guidelines 

(a)  General.  Employers  are  advised  to 
institute  and  maintain  in  their 
establishments  a  program  which 
provides  policies,  procedures  and 
practices  that  are  adequate  to  recognize 
and  protect  their  employees  from 
occupational  safety  and  health  hazards. 
An  effective  program  will  include 
provisions  for  the  identification, 
evaluation  and  control  or  prevention  of 
general  workplace  hazards,  specific  job 
hazards  and  potential  hazards  arising 
from  foreseeable  conditions.  The  degree 
of  formality  and  complexity  of  an 
effective  program  will  vary  with  the  size 
of  the  establishment  and  the  complexity 
of  the  worksite  hazards.  Especially  in 
smaller  sites,  the  extent  to  which  the 
program  is  described  in  writing  is  less 
important  than  how  effective  it  is  in 
practice. 

(b)  Specific  Elements.  An  effective 
occupational  safety  and  health  program 
will  include  each  of  the  following 
actions  in  an  appropriate  form: 

(1)  Management  Commitment. 

(i)  Establish  a  clear  goal  for  the  safety 
and  health  program  and  objectives  for 
meeting  it;  communicate  them  to  all 
employees;  and  ensure  that  employees 
can  see  top  management  involvement. 

(ii)  Provide  for  employee  involvement 
in  the  structure  and  operation  of  the 
program  and  in  decisions  which  affect 
their  safety  and  health. 

(iii)  Assign  and  communicate 
responsibility  for  all  aspects  of  the 
program,  so  that  managers,  supervisors 
and  employees  at  all  organizational 


levels  know  what  performance  is 
expected  of  them. 

(iv)  Provide  adequate  authority  and 
resources  to  meet  the  assigned 
responsibilities. 

(v)  Hold  managers,  supervisors  and 
employees  accountable  for  meeting  their 
responsibilities. 

(vi)  Review  program  operations  at 
least  annually  to  evaluate  their  success 
in  meeting  the  goal  and  objectives,  and 
revise  the  program  and/or  the  objectives 
when  they  do  not  meet  the  goal  of 
effective  safety  and  health  protection. 

(2)  Worksite  Analysis. 

(i)  So  that  all  hazards  and  potential 
hazards  are  identified,  provide  for 
competent  persons  (1)  to  conduct 
comprehensive  worksite  surveys 
periodically.  (2)  to  analyze  new 
processes,  materials  and  equipment,  and 
(3)  to  perform  routine  job  or  phase 
hazard  analyses. 

(ii)  Provide  for  regular  site  inspections 
by  competent  persons  and  encourage 
employee  reports  of  hazards,  to  identify 
new  or  previously  missed  hazards  and 
failures  in  hazard  controls. 

(iii)  Provide  for  investigation  of 
accidents  and  "near  miss"  incidents  by 
competent  persons,  to  identify  their 
causes  and  means  for  their  prevention. 

(3)  Hazard  Prevention  and  Control. 
(i)  Establish  procedures  for  ensuring 

the  timely  correction  and  control  of 
hazards,  however  detected,  through 
engineering  techniques  where  feasible, 
through  personal  protective  equipment, 
and  through  safe  work  procedures 
which  are  understood  by  all  affected 
employees  and  enforced  by  a  clearly 
communicated  disciplinary  system. 

(ii)  Provide  for  equipment 
maintenance,  to  prevent  hazardous 
breakdown. 

(iii)  Provide  for  prompt  and 
appropriate  correction  of  hazards  to 
which,  due  to  breakdowns  of  hazard 
prevention  and  control  systems, 
employees  are  exposed. 

(iv)  Plan  and  prepare  for  emergencies, 
with  training  and  drills  as  needed. 

(v)  Establish  a  medical  program  which 
includes  availability  of  first  aid  on  site 
and  of  physician  and  emergency 
medical  care  nearby. 

(4)  Safety  and  Health  Training. 
(i)  Ensure  that  all  employees 

understand  the  hazards  to  which  they 
may  be  exposed  and  how  to  prevent 
harm  to  themselves  and  others  from 
exposure  to  these  hazards. 

(ii)  Ensure  that  supervisors 
understand  their  responsibilities  for 
safety  and  health,  including:  (1) 
Analysis  of  the  work  under  their 
supervision  to  identify  unrecognized 
potential  hazards,  (2)  maintenance  of 


physical  protections  in  their  work  areas, 
and  (3)  reinforcement  of  employee 
training  on  the  nature  of  potential 
hazards  in  their  work  and  on  needed 
protective  measures,  through  continued 
performance  feedback  and  through 
enforcement  of  safe  work  practices 
when  necessary. 

(iii)  Ensure  that  managers  understand 
their  safety  and  health  responsibilities, 
as  described  under  "Management 
Commitment." 

|FR  Doc.  88-15911  Filed  7-14-88;  8:45  am] 

BILLING  COOf  4S10-2S-M 

29  CFR  Part  1953 

Supplement  to  Wyoming  State  Plan; 
Request  for  Public  Comment 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 

ACTION:  Request  for  Comment:  Wyoming 
State  Standard. 

SUMMARY:  This  notice  invites  comments 
on  the  Wyoming  standard  for  Multi- 
Piece  Rim  and  Single-Piece  Rim  Wheels. 
This  standard  was  submitted  on  April 
10, 1984,  in  response  to  a  Federal 
program  change  under  29  CFR  1953.21. 
Wyoming's  standard  for  Multi-Piece  Rim 
and  Single-Piece  Rim  Wheels  is 
substantively  different  from  the  Federal 
Occupational  Safety  and  Health 
Administration  (OSHA)  standard  found 
at  29  CFR  1910.177.  The  State  standard, 
which  applies  to  all  industries  except 
construction,  is  broader  in  scope  than 
the  Federal  standard,  which  does  not 
apply  to  agriculture.  Where  a  State 
standard  adopted  pursuant  to  an  OSHA- 
approved  State  plan  differs  significantly 
from  a  comparable  Federal  standard,  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  667)  (the  Act)  requires 
that  the  State  standard  must  be  "at  least 
as  effective"  as  the  Federal  standard.  In 
addition,  if  the  standard  is  applicable  to 
a  product  distributed  or  used  in 
interstate  commerce,  it  must  be  required 
by  compelling  local  conditions  and  not 
pose  any  undue  burden  on  interstate 
commerce.  OSHA,  therefore,  seeks 
public  comment  on  whether  the 
Wyoming  standard  meets  the  above 
requirements. 

DATES:  Written  conunents  should  be 
submitted  by  August  15, 1988. 

ADDRESSES:  Written  comments  should 
be  submitted  in  quadruplicate  to  the 
Director,  Federal-State  Operations. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N3700.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
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FOR  FURTHER  INFORMATION  CONTACT: 

James  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration.  Room  N3647,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210.  Telephone:  (202)  523-8148. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  requirements  for  adoption  and 
enforcement  of  safety  and  health 
standards  by  a  State  with  a  State  plan 
approved  under  section  1B(b]  of  the  Act 
are  set  forth  in  section  18(c)(2)  of  the  Act 
and  in  29  CFR  Part  1902.  29  CFR  1952.7. 
and  29  CFR  1953.21, 1953.22.  and  1953.23. 
OSHA  regulations  (29  CFR  1953.23(a)(1)) 
require  that  States  respond  to  the 
adoption  of  new  or  revised  permanent 
Federal  standards  by  State 
promulgation  of  comparable  standards 
within  six  months  of  OSHA  publication 
in  the  Federal  Register  (29  CFR 
1953.23(a)). 

A  30-day  response  time  is  required  to 
State  adoption  of  a  standard 
comparable  to  a  Federal  emergency 
temporary  standard  29  CFR 
1953.22(a)(1)).  Newly  adopted  State 
standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review 
and  approval  under  procedures  set  forth 
in  29  CFR  Part  1953.  but  are  enforceable 
by  the  State  prior  to  Federal  review  and 
approval.  Section  18(c)(2)  of  the  Act 
provides  that  State  standards  must  be  at 
least  as  effective  as  their  Federal 
counterparts,  and  that  if  State  standards 
which  are  not  identical  to  Federal 
standards  are  applicable  to  products 
which  are  distributed  or  used  in 
interstate  commerce,  such  standards 
must  be  required  by  compelling  local 
conditions  and  must  not  unduly  burden 
interstate  commerce.  (This  latter 
requirement  is  commonly  referred  to  as 
the  "product  clause.") 

On  May  3, 1974.  notice  was  published 
in  the  Federal  Register  (39  FR  15394)  of 
the  approval  of  the  Wyoming  State  plan 
and  the  adoption  of  Subpart  BB  to  Part 
1952  containing  the  decision.  The 
Wyoming  State  plan  provides  for  the 
adoption  of  State  standards  in  the 
following  manner. 

The  Wyoming  Occupational  Health 
and  Safety  Department  either  proposes 
to  adopt  Federal  standards  or  drafts 
such  standards  as  it  considers  necessary 
after  agency  review  and  research  and 
consultation  with  other  persons 
knowledgeable  in  the  specific  field  for 
which  the  standards  are  being 
formulated.  The  standards  are  submitted 
to  the  Wyoming  Occupational  Health 
and  Safety  Commission  for  its  approval. 
The  Wyoming  plan  provides  for 


adoption  of  a  standard  as  a  State 
standard  after  public  notice  and  hearing 
are  published  in  accord  with  the 
Wyoming  Administrative  Procedure  Act. 
and  the  Secretary's  rules  on  rule- 
making. 

The  Federal  standard  for  Multi-Piece 
Rim  and  Single-Piece  Rim  Wheels  was 
promulgated  on  February  3, 1984  (49  FR 
4338).  After  public  input,  the  Wyoming 
Health  and  Safety  Commission  adopted 
a  standard  for  Multi-Piece  Rim  and 
Single-Piece  Rim  Wheels  on  May  18. 
1984.  The  standard  became  effective  on 
July  27. 1984.  By  letter  dated  April  10. 
1984,  with  attachments,  from  Donald  D. 
Owsley,  former  Administrator. 
Wyoming  Occupational  Health  and 
Safety  Department,  to  Byron  Chadwick. 
OSHA  Regional  Administrator,  the  State 
submitted  the  standard  (Safety  rules  and 
regulations  for  General  Industry  as 
required  by  Wyoming  Statute  1977. 
section  27-11-105  (a)(viii))  and 
incorporated  the  revision  as  part  of  its 
occupational  health  and  safety  plan. 

B.  Issues  for  Determination 

The  Wyoming  standard  in  question  is 
now  under  review  by  the  Assistant 
Secretary  to  determine  whether  it  meets 
the  requirements  of  section  18(c)(2)  of 
the  Act  and  29  CFR  Parts  1902  and  1953. 
Public  comment  is  being  sought  by 
OSHA  on  the  following  issues. 

(1)  "At  Least  as  Effective" Requirement 

OSHA  has  preliminarily  determined 
that  the  Wyoming  standard  for  Multi- 
Piece  Rim  and  Single-Piece  Rim  Wheels, 
although  different,  appears  to  be  "at 
least  as  effective"  as  the  comparable 
OSHA  standard  (29  CFR  1910.177).  The 
State  standard,  which  applies  to  all 
industries  except  construction,  is 
broader  in  scope  than  the  Federal 
standard,  which  does  not  apply  to 
agriculture.  Finally,  the  State  has  made 
some  minor  editorial  changes  relating  to 
paragraph  numbering  and  referencing  to 
specific  Wyoming  Rules  and  Regulations 
which  do  not  affect  the  requirements  of 
the  standard.  Public  comment  on  the 
effectiveness  requirement  is  solicited  for 
OSHA's  consideration  in  its  final 
decision  on  whether  or  not  to  approve 
the  State's  standards. 

(2)  Product  Clause  Requirement 
OSHA  is  also  seeking  through  this 

notice  public  comment  on  whether  the 
Wyoming  standard  described  above: 

(s)  Is  applicable  to  products  which  are 
distributed  or  used  in  interstate 
commerce; 

(b)  If  so,  whether  it  is  required  by 
compelling  local  conditions:  and 

(c)  Unduly  burdens  interstate 
commerce. 


C.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  with  respect  to  the  issues 
described  above.  These  comments  must 
be  postmarked  on  or  before  August  15. 
1988  and  submitted  in  quadruplicate  to 
the  Director.  Federal-State  Operations, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N3700.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
Written  submissions  must  clearly 
identify  the  issues  which  are  addressed 
and  the  position  taken  with  respect  to 
each  issue.  The  Occupational  Safety  and 
Health  Administration  will  consider  all 
relevant  comments,  and  will  thereafter 
publish  notice  of  the  decision  approving 
or  disapproving  it. 

D.  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  Wyoming  standard  on 
Multi-Piece  Rim  and  Single-Piece  Rim 
Wheels,  along  with  approved  State 
provisions  for  adoption  of  standard,  may 
be  inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  U.S.  Department  of 
Labor,  Room  1576,  Federal  Office 
Building,  1961  Stout  Street,  Denver, 
Colorado  80294;  the  Occupational 
Health  and  Safety  Department.  604  East 
25th  Street.  Cheyenne,  Wyoming  82002; 
and  Director,  Federal-State  Operations. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N3700.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 

Authority:  Sec  18,  M  Stat.  1606  (29  U.S.C. 
667):  29  CFR  Part  1902.  Secretary  of  Labor's 
Order  No.  9-83  (43  FR  35736). 

Signed  this  11th  day  of  )uly.  1988.  in 
Washington.  DC. 
lohii  A.  Pendergrass. 
Assistant  Secretary. 

[FR  Doc.  88-15912  Filed  7-14-88:  8:45  am) 
MIXINO  COOC  4S10-2S-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(Gen.  Docket  No.  88-328;  FCC  88-205) 

47  CFR  Part  73 

RevMon  of  Application  for 
Conatruction  Permit  for  Commarcial 
Broadcast  Station 

AOENCV:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Proposed  Rulemaking. 
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summary:  The  Commission  issued  this 
Notice  of  Proposed  Rulemaking  in 
response  to  a  proposal  informally 
presented  to  the  Commission  by  an  ad 
hoc  committee  of  the  Federal 
Communications  Bar  Association  to 
revise  FCC  Form  301  to  include 
additional  informational  requirements. 
The  FCBA  contends  that  the  additional 
informational  requirements  will  serve  to: 
(1)  Curtail  the  filing  of  sham 
applications;  (2)  encourage  settlements 
among  competing  applications;  and  (3) 
facilitate  the  comparative  hearing 
process. 

DATES:  Comments  due  on  or  before 
August  26, 1988.  Reply  Comments  due 
on  or  before  September  12, 1988. 
addresses:  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
A.  Holly  Berland,  Federal 
Communications  Commission, 
Washington,  DC,  (202)  632-6990. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  adopted  June  20. 
1988,  and  released  July  5. 1988.  The  full 
text  of  this  Commission  decision  and  the 
rule  amendments  are  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Docket 
Branch  (Room  320).  1919  M  Street  NW.. 
Washington,  DC  The  full  text  of  this 
decision  and  the  rule  amendments  may 
also  be  purchased  from  the 
Commission's  contractor.  International 
Transcription  Services.  Inc..  (202)  657- 
3800,  2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

The  collection  of  information 
requirements  contained  in  the  proposed 
revisions  to  FCC  Form  301  has  been 
submitted  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  wishing  to 
comment  on  these  information  collection 
requirements  should  direct  a  copy  of 
their  comments  to  the  Office  of 
Management  and  Budget,  Washington. 
DC  20503,  Attention:  Desk  Officer  for 
Federal  Communications  Commission. 

Summary  of  Notice 

The  Commission  is  proposing  to 
revise  FCC  Form  301  to  include 
additional  informational  requirements 
for  applicants  for  new  commercial 
broadcast  stations.  Specifically,  the 
proposed  revisions  would: 

(1)  Require  corporate  and  partnership 
applicants  to  specify  both  the  date  and 
place  of  incorporation  and  place  of 
organization; 

(2)  Require  applicants  to  identify  all 
equity  owners,  including  limited 
partners  and  non-voting  stockholders; 


(3)  Reinstate  Item  9  from  the  pre-1961 
Form  301,  which  called  for  the 
disclosure  of  current  or  future  ownership 
rights; 

(4)  Reimpose  some  financial 
disclosure  requirements,  including:  (i) 
Listing  of  applicants'  estimated  costs  of 
construction  and  the  first  three  months 
of  operation,  and  (ii)  identification  of 
applicants'  sources  of  funds;  and 

(5)  Include  detailed  instructions 
regarding  financial  qualification 
requirements. 

In  addition,  the  Commission  requests 
comments  on  changing  the  standard  for 
evaluating  the  availability  of  funds  for 
new  broadcast  station  applications  fi^m 
the  current  "reasonable  assurance" 
standard  to  a  "firm  financial 
commitment"  standard. 

Ex  Parte 

This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 
§  1.1231  of  the  Commission's  rules,  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  5  U.S.C.  603.  this  proceeding 
will  somewhat  increase  small  business 
entities'  costs  in  filing  an  application  for 
a  construction  permit  for  a  new 
broadcast  station.  Public  comment  is 
requested  on  the  initial  regulatory 
fiexibility  analysis  set  out  in  full  in  the 
Notice  of  Proposed  Rulemaking. 

Comments 

Pursuant  to  applicable  procedures  set 
forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  August  26, 1988, 
and  reply  comments  on  or  before 
September  12, 1988.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding. 

Legal  Basis 

The  Commission  has  authority  to 
institute  the  proposed  revisions  to  FCC 
Form  301  pursuant  to  section  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i)  and 
303(r). 

Federal  Communications  Commission. 
H.  Walker  Feaster  III. 

Acting  Secretary. 

[FR  Doc.  88-15973  Filed  7-14-88:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
50  CFR  Part  23 

Export  Of  American  Alligators 
Harvested  in  1988 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  findings  and  rule. 

summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(Convention)  regulates  international 
trade  in  certain  animal  and  plant 
species.  As  a  general  rule,  exports  of 
animals  and  plants  listed  on  Appendix  II 
of  the  Convention  may  occur  only  if  a 
Scientific  Authority  has  advised  a 
permit-issuing  Management  Authority 
that  such  exports  will  not  be  detrimental 
to  the  survival  of  the  species,  and  if  the 
Management  Authority  is  satisfied  that 
the  animals  or  plants  were  not  obtained 
in  violation  of  laws  enacted  for  their 
protection. 

This  notice  announces  proposed 
findings  by  the  United  States  Scientific 
Authority  and  Management  Authority 
on  the  export  of  alligators  harvested  in 
Florida,  Georgia,  and  South  Carolina  in 
1988.  These  proposed  findings  also 
stipulate  that  monitoring  procedures 
previously  established  for  other  States 
including  Florida,  be  extended  to 
include  Georgia,  and  South  Carolina. 
The  Service  also  requests  comments  on 
these  proposed  findings. 
date:  The  U.S.  Fish  and  Wildlife  Service 
(Service)  will  consider  comments 
received  by  July  25, 1988  in  making  its 
final  determinations  and  rule. 

address:  Please  send  correspondence 
concerning  this  notice  to  the  Office  of 
Scientific  Authority,  Mail  Stop:  Room 
527  Matomic  Building,  U.S.  Fish  and 
Wildlife  Service,  Washington.  DC  20240. 
Materials  received  will  be  available  for 
public  inspections  from  8:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  at  the 
Office  of  Scientific  Authority,  room  537, 
1717  H  Street  NW.  Washington.  DC  or 
at  the  Office  of  Management  Authority, 
room  400, 1375  K  Street.  Washington. 
DC. 
FOR  FURTHER  INFORMATION  CONTACT 

Scientific  Authority  Finding — ^Dr. 
Charles  W.  Dane.  Office  of  Scientific 
Authority,  U.S.  Fish  and  Wildlife 
Ser\'ice,  Washington.  DC  20240. 
telephone  (202)  653-5948. 

Management  Authority  Findings — Mr. 
Marshall  P.  Jones.  Office  of 
Management  Authority.  U.S.  Fish  and 
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Wildlife  Service,  Washington,  DC 
20240,  telephone  (202)  343-4968. 
Export  Permits — Mr.  Richard  K. 
Robinson,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240, 
telephone  (202)  343-4955. 
State  Export  Programs — Mr.  S  Ronald 
Singer,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service.  Washington.  DC  20240. 
telephone  (202)  343-4963. 
SUPPLEMENTARY  INFORMATION:  On 
September  2, 1986,  Federal  Register  (51 
FR  31130),  the  Service  published  a  rule 
granting  export  approval  for  American 
alligator  (Crocodylus  mississippiensis) 
from  specified  States  for  the  1985-88 
harvest  seasons.  The  purpose  of  this 
proposed  rule  is  to  add  Georgia  and 
South  Carolina  to  the  list  of  States  for 
which  alligator  export  would  be 
approved,  and  to  issue  Scientific 
Authority  findings  on  a  revised  harvest 
program  in  Florida  to  enable  continued 
export  of  alligators  from  that  State. 

Scientific  Authority  Findings 

Article  IV  of  CITES  requires  that  an 
export  permit  for  any  specimen  of  a 
species  included  in  Appendix  II  shall 
only  be  granted  when  certain  fmdings 
have  been  made  by  the  Scientific 
Authority  and  Management  Authority  of 
the  exporting  country.  The  Scientific 
Authority  must  advise  "that  such  export 
will  not  be  detrimental  to  the  survival  of 
that  species"  before  a  permit  can  be 
granted. 

The  American  alligator  is  listed  in 
Appendix  II  to  respond  both  to  problems 
of  potential  threat  to  the  survival  of 
American  alligators  [Convention  Article 
II,2(a)|  and  its  similarity  in  appearance 
to  other  crocodilians  that  are  threatened 
with  possible  extinction  (Convention 
Article  11.2(b)). 

The  Regional  10-year  review  of  the 
Convention's  Appendices  confirmed  the 
suitability  of  this  treatment,  as  set  forth 
in  the  proposal  that  the  Conference  of 
the  Parties  adopted  in  1979  to  transfer 
this  species  to  Appendix  II. 

The  marking  of  hides  with  specified 
tags  and  documentation  of  shipments  of 
meat  and  parts,  as  well  as  the  issuance 
of  export  permits,  is  considered 
sufficient  to  address  the  issue  of 
identification  due  to  the  similarity  in 
appearance  between  American 
alligators  and  other  listed  species  (see 
Management  Authority  findings  for  tag 
specification). 

Inasmuch  as  the  alligator  is  also  listed 
because  of  a  potential  threat  to  its 
survival,  the  Service  must  determine  if 
exports  will  not  be  detrimental  to  the 
survival  of  the  American  alligator  itself. 


Guidelines  developed  for  Scientific 
Authority  advice  on  exports  of 
American  alligators  under  the 
provisions  of  Convention  Article  11.2(a), 
are  summarized  as  follows: 

A.  Minimum  requirements  for 
biological  information: 

(1)  Information  on  the  condition  of  the 
population,  including  trends  (the  method 
of  determination  to  be  a  matter  of  State 
choice),  and  population  estimates  where 
such  information  is  available; 

(2)  Information  on  total  harvest  of  the 
species; 

(3)  Information  on  distribution  of 
harvest:  and 

(4)  Habitat  evaluation. 

B.  Minimum  requirements  for  a 
management  program: 

(1)  There  should  be  a  controlled 
harvest,  methods  and  seasons  to  be  a 
matter  of  State  choice; 

(2)  All  hides  should  be  registered  and 
marked;  and 

(3)  Harvest  level  objectives  should  be 
determined  annually  by  the  State. 

In  applying  these  guidelines,  the 
Service  considers  the  following  types  of 
information  on  the  conditions  of  the 
population:  (a)  A  current  estimate  (if 
such  information  is  available)  of  the 
total  number  of  animals  in  the 
preharvest  population  derived  by 
extrapolating  the  number  of  animals  per 
unit  area  in  each  of  the  major  habitat 
types  to  obtain  an  estimate  of  the  total 
number  of  animals  where  the  number  of 
animals  per  unit  area  is  determined  by 
direct  count,  by  indirect  indications  of 
abundance  in  the  State,  or  by  population 
modeling;  (b)  a  description  of  ongoing 
research  being  conducted  to  assess  the 
distribution,  abundance,  or  general 
condition  of  the  species  in  the  State, 
with  a  summarization  of  results 
obtained,  including  results  of  any 
analyses  of  age  structure  or 
reproductive  parameters;  and  (c)  an 
assessment  of  long-term  trends  of  the 
species  in  the  Stale,  and  the  relationship 
of  these  trends  to  habitat  conditions, 
management  practices,  harvest  pressure, 
and/or  other  factors. 

Information  on  anticipated  harvest  to 
be  considered  by  the  Service  should 
include;  (a)  the  number  of  animals  to  be 
harvested  (by  county  or  game 
management  unit,  if  data  are  available 
at  these  local  level(s));  (b)  the  number  of 
alligator  hunters  expected  to  be 
licensed;  and  (c)  the  time  of  the  harvest 
season. 

In  the  case  of  the  alligator,  as  with 
most  other  wild  animals,  the  resource  is 
monitored  by  a  variety  of  techniques 
that  yield  information  used  in  evaluating 
the  condition  of  a  population.  As  these 
data  are  accumulated  over  time,  they 
reflect  trends  and  call  attention  to 


changes  in  the  populations.  Habitat 
information,  indices  of  population  size, 
age  and  sex  structure,  and  harvest 
information,  are  all  used  to  evaluate 
population  status.  Although  the 
Endangered  Species  Act  Amendments  of 
1982  provided  that  population  estimates 
are  not  to  be  required  for  the  approval 
of  export  of  Appendix  II  wildlife,  if  such 
estimates  are  provided  by  the  States  or 
are  otherwise  available,  they  will  be 
considered  together  with  information  of 
the  types  listed  above  in  making 
findings  on  nondetriment. 

The  status  of  the  American  alligator 
has  dramatically  improved  throughout 
its  range  over  the  last  10  years.  One  of 
the  primary  reasons  for  this 
improvement  has  been  the  effective 
management  programs  run  by  State 
wildlife  agencies.  The  Service  expects 
these  management  programs  to  continue 
to  be  elective  in  conserving  the 
American  alligator  in  the  future. 

The  export  of  American  alligators 
taken  in  the  1986  through  1988  harvest 
seasons  in  Florida.  Louisiana,  and  Texas 
was  previously  approved  by  the  Service 
(1  FR  31130).  At  that  time,  the  Service 
found  that  "current  information  on  the 
population  status,  management,  and 
harvest"  available  from  those  States  as 
well  as  other  information  collected  by 
the  Service,  supported  a  finding  that  the 
export  of  alligators  taken  in  accordance 
with  State  regulations  in  Florida, 
Louisiana,  and  Texas  during  those 
harvest  seasons  would  not  be 
detrimental  to  the  survival  of  the  species 
in  those  States. 

The  States  of  South  Carolina  and 
Georgia  have  requested  that  the  export 
of  alligators  taken  during  State- 
supervised  nuisance  control  programs 
be  permitted.  In  addition,  the  State  of 
Georgia  has  requested  approval  for  the 
export  of  American  alligators  raised  on 
"farms",  and  finally  the  Slate  of  Florida 
from  which  the  export  of  alligators  was 
previously  approved  is  planning  to 
increase  the  areas  in  which  alligators 
may  be  taken. 

Based  on  alligator  population  and 
habitat  information  received  from  the 
South  Carolina  Wildlife  and  Marine 
Resources  Department  and  their 
estimated  take  of  up  to  500  alligators  in 
conjunction  with  their  nuisance  alligator 
control  program,  the  Service  proposes  to 
issue  Scientific  Authority  advice  in 
favor  of  alligator  export  from  the  State. 
Based  on  the  expected  limited  take 
under  Georgia  Department  of  Natural 
Resources'  nuisance  control  program 
and  upon  available  information 
indicating  that  the  populations  in 
Georgia  are  stable  within  those  areas 
with  suitable  habitat,  the  Service 


Federal  Register  /  Vol.  53.  No.  136  /  Friday.  July  15.  1988  /  Proposed  Rules 


26801 


proposes  to  issue  Scientific  Authority 
advice  to  allow  the  export  of  alligators 
taken  under  this  State's  program. 
Furthermore,  the  export  of  alligators 
from  designated.  State-approved  farms 
in  Georgia  represent  animals  bred  in 
captivity  and  their  export  should  not  be 
detrimental  to  the  survival  of  the  wild 
population.  Therefore,  the  Service 
proposes  to  allow  the  export  of 
specimens  from  these  "farms". 

The  State  of  Florida  implemented 
harvest  programs  on  a  limited  number  of 
experimental  areas  in  1986,  and  now 
plans  to  expand  this  program  allowing 
harvest  on  areas  throughout  the  State. 
The  previously  accepted  population 
monitoring  system  continues  to  indicate 
a  stable  or  increasing  population  and 
the  expanded  program  would  retain 
harvest  quotas  on  an  annual  basis. 
Based  on  the  population  information 
and  proposed  quotas  developed  by  the 
Florida  Game  and  Fresh  Water  Fish 
Commission,  the  Service  proposes  to 
issue  Scientific  Authority  advice  to 
continue  to  allow  the  export  of  alligators 
taken  in  Florida  in  1988. 

Based  upon  information  presented  by 
Florida,  Georgia,  and  South  Carolina, 
and  considering  the  basis  for  the 
species'  listing  on  Appendix  II  of  the 
Convention,  the  Service  proposes  to 
issue  Scientific  Authority  advice  in 
favor  of  export  of  alligators  harvested  in 
1988  from  these  States,  and  proposes  the 
addition  of  Georgia  and  South  Carolina 
to  the  list  of  those  States  already 
granted  export  approval  for  this  species. 

Management  Authority  Findings 

Exports  of  Appendix  II  species  are  to 
be  allowed  under  the  Convention  only  if 
the  Management  Authority  is  satisfied 
that  the  specimens  were  not  obtained  in 
contravention  of  laws  enacted  for  the 
protection  of  the  involved  species.  The 
Service,  therefore,  must  be  satisfied  that 
alligator  hides,  meat  or  products  were 
not  obtained  in  violation  of  State  or 
Federal  law  in  order  to  allow  export. 
Evidence  of  legal  taking  for  American 
alligator  is  provided  by  Service- 
approved  State  tagging  programs.  The 
Service  annually  contracts  for  the 
manufacture  and  delivery  of  special 
Convention  animal-hide  tags  for  export- 
qualified  States.  In  a  Federal  Register 
notice,  published  on  April  24. 1986  (51 
FR  15548).  the  Service  announced  the 
introduction,  use.  and  protection  of  a 
US-CITES  tag  symbol.  This  symbol 
appears  on  every  Service-approved 
export  tag  to  provide  legal  evidence  of 
export  approval  for  certain  Convention 
Appendix  II  listed  species. 

Guidelines  developed  for 
Management  Authority  findings  on  State 
American  alligator  export  programs. 


slightly  modified  from  the  198&-1986 
rule,  under  provisions  of  Convention 
Article  IV.2(b).  are  summarized  as 
follows: 

(1)  Current  State  alligator  trapping 
and  tagging,  meat,  and  parts  processing 
regulations  must  be  on  file  with  the 
Office  of  Management  Authority; 

(2)  Sample  reporting  forms,  export  tag, 
meat  packing  seal,  and  parts  tag  must  be 
on  file  with  the  Office  of  Management 
Authority; 

(3)  The  export  tag  must  be  durable 
and  permanently  locking,  and  must 
show  U.S.-CITES  logo.  State  of  origin, 
year  of  take,  species,  and  be  serially 
unique; 

(4)  The  export  tag,  meat  seal,  and 
parts  tag  must  be  applied  to  all  hides, 
meat  or  parts,  within  a  minimum  time 
after  take  or  processing,  as  specified  by 
State  law,  and  such  time  should  be  as 
short  as  possible  to  minimize  movement 
of  untagged  hides,  meat,  or  parts: 

(5)  The  tags  or  seals  must  be 
permanently  attached,  as  mandated  by 
the  State; 

(6)  All  alligator  harvesters  and 
processors  must  be  State  registered; 

(7)  All  hide,  meat,  and  parts  dealers 
are  to  be  State  registered; 

(8)  All  State-registered  alligator 
harvesters,  processors,  and  dealers  must 
make  available  their  alligator  harvest 
and  commerce  data  to  the  State  on  at 
least  an  annual  basis,  as  specified  by 
the  State; 

(9)  State-registered  alligator  dealers 
and  licensed  harvesters  allowed  to 
attach  export  tags  to  the  hides  must 
account  for  all  tags  received  and  must 
return  unused  tags  to  the  State  within  a 
specified  time  after  the  harvest  period 
closes;  and 

(10)  Fully  manufactured  alligator  hide 
products  may  be  exported  from  the 
United  States  when  the  State-hide 
Convention  export  tags,  removed  from 
hides  contained  in  the  manufactured 
products,  are  surrendered  to  the  Service 
prior  to  export. 

Monitoring  State  Programs 

From  monitoring  existing  State 
programs  for  the  American  alligator  in 
Florida,  Louisiana,  and  Texas,  the 
Service  expects  these  States  will 
continue  to  satisfy  Convention 
requirements.  States  seeking  for  the  first 
time  to  establish  a  harvest  program  for 
alligators  should  apply  for  Convention 
export  approval  no  later  than  January  31 
of  the  year  they  plan  to  initiate  such  a 
program.  To  ensure  that  export- 
approved  States  maintain  successful 
programs  and  that  export  is  not 
detrimental  to  the  survival  of  the 
species,  the  Service  plans  to  continue 
annual  monitoring  of  State  management 


and  export  marking  programs  through 
evaluation  of  State  information  and 
export  reports  from  the  ports,  no  later 
than  May  31  of  each  year. 

Proposed  Findings 

The  Service  proposes  to  approve 
exports  of  1988  alligators  harvested  in 
Florida,  Georgia,  and  South  Carolina  on 
the  grounds  that  both  Scientific 
Authority  and  Management  Authority 
export  requirements  are  satisfied. 

Public  Comments  Solicited 

The  Service  requests  comments  and 
recognizes  that  a  public  comment  period 
is  important  concerning  the  Federal 
actions  described  herein.  However,  a 
standard  30-day  comment  period  would 
additionally  delay  publication  of  final 
findings  for  the  export  of  alligators 
harvested  in  1988,  that  in  turn,  may 
adversely  affect  those  interested  in 
exporting  American  alligators. 

The  Service,  therefore,  finds  that  good 
cause  exists,  within  the  terms  of  5  U.S.C. 
553(d)(3)  of  the  Administrative 
Procedure  Act,  to  grant  a  10-day  public 
comment  period. 

The  proposal  is  issued  under  authority 
of  the  Endangered  Species  Act  of  1973 
as  amended  (16  U.S.C.  1531  et  seq.).  The 
authors  are  S  Ronald  Singer,  Office  of 
Management  of  Authority,  and  Dr. 
Charles  W.  Dane,  Office  of  Scientific 
Authority. 

Note. — The  Department  had  previously 
determined  that  the  export  of  alligators  of 
various  States  taken  in  the  1986-1988  harvest 
seasons,  was  not  a  major  Federal  action  that 
would  significantly  affect  the  quality  of  the 
human  environment  within  the  meaning  of 
section  102(a)(c)  of  the  National 
Envronmental  Policy  Act,  therefore,  the 
preparation  of  an  environmental  Impact 
Statement  was  not  required  (48  FR  37494). 
Because  these  proposed  findings  do  not 
significantly  differ  from  the  previous  export 
findings,  the  previous  determination  not  to 
prepare  an  Environmental  Impact  Statement 
on  export  of  aligators  taken  during  the  1988- 
1988  harvest  seasons  in  certain  States  (51  FR 
31130)  remains  appropriate.  The  Department 
had  also  previously  determined  that  such 
harvest  was  not  a  major  rule  under  Executive 
Order  12291  and  did  not  have  a  significant 
economic  affect  on  a  substantial  number  of 
small  entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  Because  the  existing  rule 
treats  exports  on  a  State-by-Stale  basis  and 
proposes  to  approve  export  in  accordance 
with  a  State  management/export  program, 
the  rule  will  have  little  effect  on  small  entities 
in  and  of  itself.  This  proposed  rule  does  not 
contain  any  information  collection 
requirements  thai  require  approval  by  the 
Office  of  Management  and  Budget  under  44 
U.S.C.  3501  et  stq. 
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List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  wildlife, 
Exports,  Fish,  Imports.  Plants 
(agriculture).  Treaties. 

Accordingly,  the  Service  proposes  to 
amend  Part  23  of  Title  50,  Code  of 
Federal  Rgulations,  as  set  forth  below: 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  TIAS  8249;  and  Endangered 
Species  Act  of  1973,  87  stal.  884,  16  U.S.C. 
1531  et  seq. 

Subpart  F— Export  of  certain  Species 

2.  In  §  23.57  revise  paragraphs  (a)  and 
(b),  and  remove  paragraph  (c)  through 
(g)  to  read  as  follows: 

§  23.57    Anwrican  alligator  (Alligator 
mississipiensis). 

***** 

(a)  1979-1988  harvests  (wild  and 
captive  bred  for  each  year  unless  noted). 
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Legend: 

+  Export  approved. 
-  Export  not  approved. 
'And  poor  years. 

(b)  Conditions  on  export.  (1)  Each  hide 
must  be  cleary  identifed  as  to  species. 
Country  and  State  of  origin,  and  season 
of  taking,  and  must  be  marked  by  a 
permanently  attached,  serially 
numbered  tag  of  a  type  approved  by  that 
Service  that  is  attached  under 
conditions  established  by  the  Service. 
Fully  manufactured  hide  products  may 
be  exported  from  the  United  States 
when  State  hide  export  tages,  removed 
from  hides  contained  in  the  products, 
are  surrendered  to  the  Service  prior  to 
export. 

(2)  Meat  from  legally  harvested  and 
tagged  alligators  shall  be  packed  in 
uniform  containers,  permanently  sealed 
and  labeled  as  required  by  State  law. 
Bulk  meat  containers  shall  be  marked 
with  a  State  "parts  tag"  or  "bulk  meat 
tag"  permanently  attached  indicating,  at 
a  minimum.  State  of  origin,  year  of  take, 
species,  original  hide  export  tag  number. 


weight  of  container,  and  identification  of 
State-licensed  process  or  packer. 

(3)  Large  individual  parts  shall  have  a 
"parts  tag"  permanently  attached,  while 
smaller  parts  may  be  packed  with  a 
"parts  tag"  permanently  attached  to  the 
package.  "Parts  tags"  shall  all  supply 
the  same  information  as  described  for 
such  tags  used  to  mark  alligator  meal.     ■ 
Alligator  skulls  shall  carry  a  "parts  tag" 
and  also  be  marked  with  the  number  of 
the  original  U.S.-CITES  export  tag  used 
for  the  hide  of  that  individual,  and  other 
markings,  as  required  by  State  law. 

Dated:  )une  14. 1968. 

Susan  Recce. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  88-15963  Filed  7-14-88;  8:45  amj 
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50  CFR  Part  23 

Export  of  American  Ginseng 
Harvested  in  1988-90  Seasons 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  F^oposed  rule. 

summary:  The  Convention  on 
International  Trade  in  Endangered     - 
Species  of  Wild  Fauna  and  Flora 
(Convention)  regulates  international 
trade  in  certain  animal  and  plant 
species.  Export  of  animals  and  plants 
listed  in  Convention  Appendix  II  may 
occur  only  if  the  Scientific  Authority  has 
advised  the  permit-issuing  Management 
Authority  that  (1)  such  export  will  not 
be  detrimental  to  the  survival  of  the 
species,  and  (2)  this  export  will  maintain 
the  species  throughout  its  range  at  a 
level  consistent  with  its  role  in  the 
ecosystems  in  which  it  occurs,  and  (3)  if 
the  Management  Authority  is  satisfied 
that  the  animals  or  plants  being 
exported  were  not  obtained  in  violation 
of  laws  for  their  protection.  Export  of 
cultivated  specimens  of  plants  listed  in 
Appendix  II  may  occur  only  if  the 
Management  Authority  is  satisfied  that 
the  plants  being  exported  were 
artificially  propagated. 

This  document  announces  proposed 
findings  by  the  United  States  Scientific 
Authority  and  Management  Authority 
for  export  of  American  ginseng  from 
certain  States  for  the  1988-90  harvest 
seasons. 

The  Service  began  to  make  multi-year 
findings  for  the  export  of  American 
ginseng  on  a  State-by-State  basis  when 
it  issued  Scientific  Authority  and 
Management  Authority  findings 


covering  the  1982-84  harvest  seasons. 
This  was  followed  by  multi-year 
Hndings  for  ginseng  harvested  from 
certain  States  for  the  1985-87  harvest 
seasons.  Certain  States  were  not 
granted  multi-year  export  approval 
because  they  had  not  satisfied 
Management  Authority  guidelines.  The 
Service  continues  to  seek  data  and 
information  on  topics  described  in  this 
proposed  rule  as  a  basis  for  determining 
whether  to  initiate  or  to  continue 
approval  of  export  from  specified  States 
for  the  1988-90  harvest  seasons. 

Monitoring  State  ginseng  programs  for 
10  years  has  shown  the  Service  that 
States  from  which  ginseng  export  has 
been  approved  will  continue  to  satisfy 
Convention  requirements.  To  ensure 
that  this  is  so.  the  Service  will  continue 
annual  monitoring  in  accordance  with 
the  procedures  described  herein.  This 
monitoring  will  include  analysis  of 
program  reports  made  available  to  the 
Service  no  later  than  May  31  every  year 
from  each  State  from  which  ginseng 
export  is  approved.  These  program 
reports  document  the  most  recent 
harvest  and  current  status  of  ginseng 
management  in  that  State. 
date:  The  Service  will  consider 
information  and  comments  received  by 
August  15, 1988.  in  making  its  final  rule. 
address:  Please  send  correspondence 
concerning  this  document  to  the  Office 
of  Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  27329, 
Washington,  DC  20038-7329.  Materials 
received  will  be  available  for  public 
inspection  from  7:45  a.m.  to  4:15  p.m., 
Monday  through  Friday,  at  the  Office  of 
Management  Authority,  Room  400, 1375 
K  Street  NW..  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACr. 

Scientific  Authority:  Dr.  Charles  W. 
Dane,  Office  of  Scientific  Authority,  U.S. 
Fish  and  Wildlife  Service,  527  Matomic 
Building,  Washington,  DC  20240, 
telephone  (202)  653-5948. 

Management  Authority:  Marshall  P. 
Jones,  Office  of  Management  Authority, 
P.O.  Box  27329,  Central  Station, 
Washington,  DC  20038-7329,  telephone 
(202)  343-4968. 

Export  Programs:  S  Ronald  Singer, 
Office  of  Management  Authority.  P.O. 
Box  27329,  Central  Station,  Washington. 
DC  20038-7329,  telephone  (202)  343- 
4963. 

SUPPtfMENTARY  INFORMATION:  The 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (Convention)  regulates 
international  trade  in  Convention  listed 
species.  Export  of  species  listed  in 
Appendix  II  of  the  Convention  may  only 
occur  upon  approval  of  both  a  Scientific 
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Authority  and  a  Management  Authority 
of  the  country  of  export.  In  the  United 
States,  Scientific  Authority  and 
Management  Authority  responsibilities 
are  assigned  to  the  Secretary  of  the 
Interior  and  are  carried  out  by  the  U.S. 
Fish  and  Wildlife  Service  (Service).  This 
notice  concerns  the  Service's  findings  on 
the  export  of  American  ginseng  [Panax 
quinquefolius)  taken  in  the  1988-90 
harvest  seasons. 

The  Convention  provides  for  listing  of 
plants  and  specifically  designated  parts 
and  derivatives  of  Appendix  II  plants. 
Since  1973,  whole  plants  and  roots  of 
Panax  quinquefolius  have  been  so 
listed.  Then,  in  1985,  for  reasons 
unrelated  to  the  trade  in  American 
ginseng,  the  Parties  to  the  Convention 
revised  the  listing  practices  and  decided 
to  regulate  not  only  whole  specimens  of 
plants  on  Appendix  II  but  also  all  their 
parts  and  derivatives,  unless  specifically 
exempted.  As  a  consequence,  the  listing 
for  ginseng  needed  restatement,  and  the 
listing  proposal  adopted  by  the  Parties 
(November  22, 1985,  Federal  Register,  50 
FR  48212)  continues  to  regulate  ginseng 
exports,  including  plants,  whole  roots, 
basically  intact  roots,  and  root  chunks 
or  slices. 

In  1982,  the  Service  reported  that  it 
had  found  that  the  status  of  wild  ginseng 
did  not  appear  to  vary  greatly  from  year 
to  year  within  any  given  State,  and  that 
existing  information  compiled  was 
adequate  to  justify  multi-year  findings 
under  the  Convention  (47  FR  43701, 
October  4, 1982).  This  initial  multi-year 
rule  was  followed  by  a  second  such  rule 
for  the  1985-1987  harvest  seasons  (50  FR 
39691,  September  30, 1985;  50  FR  42027, 
October  17, 1985).  The  Service  has  used 
information  compiled  since  1977  to  make 
multi-year  findings  under  the 
Convention.  Even  though  findings  were 
made  approving  the  export  of  ginseng 
harvested  in  certain  States  in  the  1985- 
87  seasons,  the  Service  indicated  it 
would  continue  to  monitor  the  status  of 
ginseng  each  year,  and  would  retain  the 
option  of  revising  the  findings  at  any 
time  if  new  information  showed  the 
need  for  a  change. 

The  Service  now  requests  current 
biological  and  harvest  information 
concerning  those  States  previously 
approved  for  export  and  those  States 
not  previously  approved  that  are  now 
seeking  export  approval  for  ginseng 
har\'ested  in  the  1988-90  harvest 
seasons.  Information  submitted  in  the 
past  need  not  be  resubmitted  if  it  is 
referred  to  and  its  validity  re-affirmed. 
The  States  of  Alabama  and 
Pennsylvania  have  submitted  such 
information  in  support  of  requests  for 
initial  export  approval  of  ginseng 


harvested  from  those  States  for  the 
1988-1990  harvest  seasons.  New  York 
has  submitted  such  information  in 
support  of  a  request  for  initial  export 
approval  of  ginseng  harvested  in  that 
State  for  the  1987-1990  harvest  seasons. 

Scientific  Authority  Criteria 

General  criteria  used  by  the  Scientific 
Authority  in  advising  on  whether  export 
will  or  will  not  be  detrimental  to  the 
survival  of  species  are  as  follows 
(originally  described  in  a  notice  of  July 
11, 1977;  42  FR  35800): 

1.  Whether  such  export  has  occurred 
in  the  past  and  has  or  has  not  reduced 
numbers  or  distribution  of  the  species, 
nor  caused  signs  of  ecological  or 
behavioral  stress  within  the  species,  or 
in  other  species  of  the  affected 
ecosystems; 

2.  Whether  such  export  is  expected  to 
increase,  remain  constant,  or  decrease; 
and 

3.  Whether  the  life  history  parameters 
of  the  species  and  the  relevant  structure 
and  function  of  its  ecosystem  indicate 
that  present  or  proposed  levels  of  export 
will  or  will  not  appreciably  reduce  the 
numbers  or  distribution  of  the  species, 
nor  cause  signs  of  ecological  or 
behavioral  stress  within  the  species  or 
in  other  species  of  the  affected 
ecosystems. 

For  ginseng,  the  evaluation  for 
nondetriment  by  the  Scientific 
Authority,  in  accordance  with  these 
general  criteria,  will  continue  to  be 
based  on  the  following  information  for 
each  affected  State,  to  the  extent  it  is 
available  in  annual  reports  (with 
sources,  accuracy,  and  still-valid  items 
in  previous  reports  indicated)  or  from 
other  suitable  sources: 

1.  Historic,  present,  and  potential 
distribution  of  wild  ginseng  by  county 
using  State  maps  with  county  outlines; 
distribution  of  optimal  natural  habitat 
on  a  regional  basis  in  the  State,  and 
description  of  recent  trends  in  loss  and/ 
or  protection  of  habitat;  and  map  of 
locations  and  information  on 
approximate  acreage  and  percentage  of 
the  State's  wild  ginseng  that  is  on 
statute-protected  lands  where  collecting 
is  permanently  prohibited.  (Ginseng  is 
considered  as  wild  if  it  occurs  in 
naturally  perpetuated  habitat,  where  the 
species  is  naturally  propagated  or  with 
only  limited  planting  of  local  seed  by 
people  at  or  near  the  site  of  collection 
with  no  subsequent  tending  of  species  or 
habitat  before  harvest.); 

2.  Map  of  the  approximate  number  or 
density  of  wild  ginseng  populations  per 
county  or  region,  and  information  on  the 
total  number  of  wild  ginseng  localities  in 
the  State; 


3.  Map  of  the  average  number  of 
plants  per  population  or  patch,  or  local 
abundance  of  wild  ginseng,  per  county 
or  region  of  the  State;  map  and 
information  on  the  population  trends  per 
county  or  region,  indicating  if 
populations  of  wild  ginseng  are 
increasing,  stable,  decreasing, 
extirpated,  or  imknown;  and  discussion 
of  any  recent  changes  from  previous 
years  or  differences  from  historical 
population  sizes; 

4.  A  description  of  the  State's  annual 
harvest  practices  and  controls  on  wild 
ginseng  including  a  regulated  harvest 
season  (States  are  urged  not  to  permit 
local  harvest  until  seeds  are  mature), 
and  harvest  requirements  such  as 
minimum  size  or  age  of  collected  plants 
|3-leaf  (3-prong)  minimum 
recommended]  and  on  planting  seeds  at 
the  collection  site; 

5.  Map  of  the  harvest  intensity  by 
county  or  region,  indicating  if  collecting 
is  heavy,  moderate,  light,  none,  or 
unknown,  and  discussion  of  any 
changes  from  previous  years; 
information  on  the  number  of  ginseng 
collectors  (diggers)  in  the  State,  and  on 
the  amount  of  wild  ginseng  plants  and 
roots  harvested  in  the  State  and  the 
amount  certified  for  export,  in  pounds 
(dry  weight)  per  yean 

6.  Information  on  the  average  number 
of  wild  roots  per  pound  (dry  weight) 
harvested,  preferably  on  a  county  or 
regional  basis  or,  if  not  available,  on  a 
statewide  basis;  and  an  assessment  of 
any  trend  in  number  of  wild  roots  per 
pound  (dry  weight)  or  root  sizes  over 
previous  years; 

7.  A  description  of  the  State's  ongoing 
research  program  on  wild  ginseng  and 
its  progress,  including  a  summary  of 
results  obtained;  and 

8.  State  maps  showing  those  counties 
in  which  ginseng  is  commercially 
cultivated;  and  information  on  the 
amount  of  cultivated  ginseng  plants  or 
roots  harvested  in  the  State  and  the 
amount  certified,  in  pounds  (dry  weight) 
per  year.  (Ginseng  is  considered 
cultivated  when  it  is  artificially 
propagated  and  maintained  under 
controlled  conditions,  for  example,  in 
intensively  or  intermittently  prepared  or 
managed  gardens  or  patches,  under 
artificial  or  natural  shade.) 

Management  Authority  Criteria 

In  addition  to  Scientific  Authority 
advice  that  ginseng  experts  will  not  be 
detrimental  to  the  survival  of  the 
species,  the  Management  Authority 
must  be  satisfied  that  (1)  the  ginseng 
was  not  obtained  in  contravention  of 
laws  for  its  protection,  and  (2)  whether 
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it  was  of  wild  or  artincially  propagated 
origin. 

Criteria  used  by  the  Management 
Authority  in  determining  a  State 
program's  qualifications  for  export  are 
that  the  State  has  adopted  and  is 
implementing  the  following  regulatory 
measures  (see  publication  of  September 
30. 1985.  50  FR  39691). 

1.  A  State  ginseng  law  and  regulations 
mandating  State  licensing  or  regulation 
of  persons  purchasing  or  selling  ginseng 
collected  or  grown  in  that  State; 

2.  State  requirements  that  these 
licensed  or  registered  ginseng  dealers 
maintain  true  and  complete  records  of 
their  commerce  in  ginseng  and  provide 
copies  of  such  records  of  commerce  to 
the  State  in  a  signed  and  dated 
statement  at  least  every  90  days 
(generally  within  15  days  of  the  end  of 
each  quarter  of  the  calendar  year); 

3.  Dealer  records  required  to  show 
date  of  transaction,  whether  plants  and 
roots  were  wild  or  artificially 
propagated,  if  roots  were  dried  or  green 
(fresh)  at  time  of  transaction,  weight  of 
roots,  weight  or  number  of  plants.  State 
of  origin  of  plants  or  roots,  and  the 
identification  numbers  of  the  State 
certificates  used  to  ship  ginseng  from 
the  State  of  origin.  The  name  and 
address  of  the  seller  or  buyer  of  the 
ginseng  of  record  shall  be  maintained  by 
the  dealer  on  his  or  her  own  copy  of 
commerce  record  forms  supplied  by  the 
State(s)  of  licensing,  and  shall  be  made 
available  to  the  State  ginseng  program 
manager(8)  if  requested; 

4.  Inspection  and  certification  by  State 
personnel  of  all  ginseng  harvested  in  the 
State  to  authenticate  that  the  ginseng 
was  legally  taken  from  wild  or 
cultivated  sources  within  the  State. 
(Experience  has  shown  the  value  of  an 
inspection  and  certification  program  by 
a  State  official  who  can  document  both 
the  weight  of  the  ginseng  roots  (weight 
or  number  of  plants]  in  question  and 
that  the  roots  or  the  plants  were  legally 
taken  from  the  wild  or  artificially 
propagated  in  that  State): 

5.  Ginseng  unsold  by  March  31  of  the 
year  after  harvest  must  be  weighed  by 
the  State  and  the  dealer  given  a  weight 
receipt.  Future  State  export  certification 
of  this  stock  is  to  be  issued  against  the 
Stale  weight  receipt: 

6.  The  certificate  of  origin  forms  must 
remain  in  State  control  until  issued  at 
certification  and  must  contain  the 
following  information: 

— State  of  origin. 

— Serial  number  of  certificate. 

— Dealer's  State  registration  number. 

— Dealer's  shipment  number  for  that 

harvest  season. 
— Year  of  harvest  of  ginseng  being 

certified. 


— Designation  as  wild  or  artificially 

propagated  plants  or  roots. 
— Designation  as  dried  or  green  (fresh) 

roots,  or  live  plants. 
— Weight  of  roots  and  plants  (or  number 

of  plants)  separately  expressed  both 

numerically  and  in  writing, 
— Verified  statement  by  State  ginseng 

official  that  the  ginseng  was  obtained 

in  that  State  in  accordance  with  State 

law  of  that  harvest  year, 
—Name  and  title  of  State-certifying 

official. 
— Date  of  certification,  and 
— Signatures  of  both  dealer  and  State 

official  making  certification. 

This  certificate  should  be  issued  in 
triplicate,  with  the  original  designated 
for  dealer's  use  in  commerce,  first  copy 
for  dealer  records,  and  second  copy 
retained  by  the  State  for  reference;  and 

7.  State  regulations  that  (a)  prohibit 
export  of  its  ginseng  from  the  State 
without  certification  by  the  State  of 
origin,  and  (b)  require  uncertified 
ginseng  supplied  to  State-registered 
dealers  to  be  returned  to  the  State  of 
origin  within  30  calendar  days  for 
certification.  Failure  to  have  such 
ginseng  certified  will  render  this  root 
illegal  for  export  from  the  United  States 
under  State  law. 

Each  State  from  which  ginseng  export 
is  approved  shall  make  program 
information,  identified  by  harvest  year, 
available  on  an  annual  basis  to  the 
Service's  Office  of  Management 
Authority  no  later  than  May  31  (for 
example,  the  1987  State  ginseng  data 
should  be  available  by  May  31. 1988). 
This  data  should  be  sufficient  to  satisfy 
the  Scientific  Authority  criteria  and 
should  contain  the  following  information 
to  satisfy  the  Management  Authority 
criteria. 

1.  Reaffirm  State  ginseng  program  and 
indicate  modifications,  if  any. 
concerning: 

(a)  State  ginseng  laws  and  regulations; 

(b)  Season  of  ginseng  harvest  and 
commerce; 

(c)  State  dealer,  digger,  and/or  grower 
license  or  registration  rules: 

(d)  Sample  of  required  ginseng-related 
licenses,  including  cost  of  license  and 
dates  of  authorized  use: 

(e)  Fees  for  any  ginseng-related 
license  or  registration; 

(f)  Dealer,  digger,  or  grower  record- 
maintenance  and  reporting 
requirements; 

(g)  Sample  of  current  year  dealer 
certificates  and  reporting  forms; 

(h)  Description  of  State  certification 
system  for  wild  and  cultivated  ginseng 
legally  harvested  within  the  State, 
including  controls  to  minimize 
uncertified  ginseng  from  moving  into  or 
out  of  the  State:  and 


(i)  Name,  address,  and  telephone 
number  of  State  official  to  contact 
concerning  such  information. 

2.  The  State  data  should  also  include 
information  on  the  following: 

(a)  Pounds  dry  weight  of  wild  and  of 
cultivated  ginseng  roots  and  weight  or 
number  of  live  plants  (i)  harvested  and 
(ii)  certified  by  the  State,  and  (iii)  the 
pounds  of  each  bought  and  sold  from  in- 
State  and  out-of-State  sources; 

(b)  Indicate  how  dealers  not  resident 
in  the  State  obtain  certification  for 
ginseng  roots  harvested  in  that  State 
and  how  this  type  of  commerce  is 
controlled  by  State  law: 

(c)  Indicate  ginseng  law  enforcement 
procedures,  violations  discovered,  and 
remedies;  and 

(d)  Sample  of  current-year  State 
certificate  of  legal  take  and  origin. 

Program  for  Artificially  Propagated 
Ginseng 

In  an  October  21, 1980.  rule  (45  FR 
68944).  the  Service  announced  it  would 
approve  export  of  artificially  propagated 
ginseng  only  from  States  for  which 
export  of  wild-collected  ginseng  was 
approved  because  those  States  had 
programs  that  could  adequately 
document  the  source  of  the  ginseng.  The 
Service  announced  in  an  October  4. 
1982,  rule  (47  FR  43701)  that  it  would 
approve  export  of  artificially  propagated 
ginseng  from  other  States  if  procedures 
had  been  implemented  to  minimize  the 
risk  that  wild-collected  plants  would  be 
claimed  as  cultivated.  The  Service  will 
continue  to  consider  granting  such 
approval. 

Previous  Export  Approval 

On  September  30, 1985  (50  FR  36961) 
the  Service  approved  multi-year  export 
of  1985-87  harvested  ginseng  only  from 
States  with  a  legally  regulated  ginseng 
program  that  provided  for  a  State 
inspection  and  certification  system  and 
that  satisfied  all  other  criteria  of  both 
the  Management  and  Scientific 
Authorities.  The  export  of  wild  and/or 
cultivated  ginseng  harvested  from  1985 
through  1987  was  approved  only  from 
the  States  named  in  50  CFR  23.51  (sec 
chart  below). 

Harvest  Years 


SKI* 


Arkansas.. 
Georgia..- 

Indiana 

Hhnoia 

kXM 

Kentucky.. 
Marytand.. 
Minnesota 


tges 


1966 


1987 


'.a 
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Harvest  Years— Continued 


State 

1985 

1986 

1987 

North  Carolina 

X 
X 
X 
X 
X 
X 
X 

Ohio 

Tennessee „.... 

Vermont 

Virginia 

West  Virginia 

Wisconsin 

X  Export  approval  granted  (or  wild  and  cultivated 
ginseng. 

Such  export  approval  means  that  any 
ginseng  legally  harvested  during  these 
years  from  Service-approved  States  may 
be  exported  at  any  time  when 
accompanied  by  appropriate  State 
certification  and  valid  Federal  export 
documents  granted  by  the  U.S. 
Management  Authority.  For  example, 
1985  legally  harvested  ginseng  from  a 
Service-approved  State  may  be  exported 
in  1988  when  accompanied  by  valid  1985 
State  Certificates  of  origin,  shippers 
invoice,  and  a  valid  export  document 
issued  in  1988  by  the  Management 
Authority  for  the  1985  certified  ginseng. 

Multi-year  Findings 

As  a  result  of  monitoring  State 
ginseng  programs  and  the  status  of 
ginseng  since  1977,  the  Service  expects 
that  States  from  which  the  export  of 
ginseng  has  been  approved  will  continue 
to  satisfy  Convention  requirements. 
Therefore,  States  previously  approved 
for  export  of  ginseng  harvested  in  1985- 
87  need  not  resubmit  new  applications 
for  export  program  approval  for  the 
1988-90  harvest  seasons.  They  must, 
however,  reaffirm  the  validity  of  their 
existing  programs  and  notify  the  Service 
of  any  program  changes  or  modifications 
in  their  1987  annual  report.  Annual  data 
for  the  past  harvest  and  reaffirmations 
of  State  programs  with  new  program 
information  must  have  been  received  for 
all  States  from  which  ginseng  export 
was  approved  for  the  1985-1987  harvest 
years  by  the  Service.  The  Service 
proposes  to  find  that  the  status  of  the 
species  and  State  programs  is  such  that 
the  1988-^0  harvests  of  ginseng  for 
export  will  not  be  detrimental  to  the 
survival  of  the  species  for  the  States 
approved  for  the  1985-87  harvest 
seasons.  The  export  of  wild  and 
cultivated  ginseng  plants  and  roots 
harvested  in  the  1988-90  seasons  is 
proposed  for  the  States  identified  in  50 
CFR  23.51(e).  as  indicated  at  the  end  of 
this  document.  Because  of  a  State 
program  initiated  late  in  1987,  New  York 
has  applied  for  export  approval  of 
ginseng  harvested  in  the  1987-90  harvest 
seasons,  and  Alabama  and 
Pennsylvania  have  applied  for  export 
approval  for  ginseng  harvested  in  the 


1988-90  seasons.  However. 
Pennsylvania  and  New  York  have  not 
yet  completely  satisfied  Service  ginseng 
export  program  information 
requirements.  New  York  State  did  not 
certify  its  1987  harvested  ginseng, 
making  it  ineligible  for  export.  The 
Service  is  now  proposing  the  addition  of 
these  three  States  to  the  States  listed 
below  in  50  CFR  23.51(e)  to  be  approved 
for  export  of  ginseng  harvested  in  the 
years  specified.  However,  unless  these 
States  supply  the  required  information, 
they  will  not  receive  export  approval  in 
the  final  notice  and  rule  to  be  published 
soon.  If  export  approval  is  not  granted 
to  any  State  for  the  1988  ginseng  harvest 
season,  there  will  be  no  1988  harvest  for 
export  in  that  State.  Furthermore,  such 
1988  harvested  ginseng  may  not  be 
exported  at  any  time.  States  wishing  to 
initiate  export  programs  for  ginseng 
harvested  in  1989  or  thereafter  should 
begin  work  with  the  Service  as  soon  as 
possible  so  that  their  finalized 
application  can  be  submitted  by  March 
31  of  the  year  in  which  they  anticipate 
certifying  harvested  ginseng  for 
subsequent  export. 

Service  export  approval  would  be 
subject  to  revision  prior  to  the  1989  and 
1990  har\'est  seasons  in  any  approved 
State  if  a  review  of  information  reveals 
that  Management  Authority  or  Scientific 
Authority  findings  in  favor  of  export 
must  be  changed.  The  Service  proposes 
not  to  grant  general  approval  for  export 
of  ginseng  originating  in  any  State  not 
named  in  50  CFR  23.51(e)  because:  (1) 
The  species  does  not  occur  there,  (2)  no 
harvest  of  the  species  is  allowed  by  the 
State,  or  (3)  the  Service  does  not  have 
current  information  needed  for 
Management  Authority  or  Scientific 
Authority  findings.  To  ensure  Service- 
approved  States  maintain  successful 
programs  and  that  export  is  not 
detrimental  to  the  survival  of  this 
species,  the  Service  plans  to  continue 
annual  monitoring  of  State  programs 
and  of  information  on  the  status  of 
ginseng  populations,  especially  by  the 
evaluation  of  annual  data  from  the 
States  and  of  export  documents  returned 
from  the  ports.  Notices  will  be  published 
in  the  Federal  Register  in  1989  and  1990 
only  if  new  information  or  changed 
conditions  show  reason  for  revised 
findings  or  guidelines. 

Export  Procedures 

Valid  Federal  Convention  documents 
are  necessary  to  export  wild  or 
artificially  propagated  ginseng  plants  or 
roots.  Applications  for  these  documents 
should  be  sent  to  the  Office  of 
Management  Authority  at  the  address 
given  above. 


Ginseng  may  only  be  exported 
through  ports  with  personnel  and/or 
facilities  of  the  U.S.  Department  of 
Agriculture  ("USDA  ports")  and 
designated  by  the  U.S.  Department  of 
Interior  (see  49  FR  49238:  October  25. 
1984).  For  each  export,  the  exporter  must 
present  to  the  Port  Inspector  of  the  U.S. 
Department  of  Agriculture  Animal  and 
Plant  Health  Inspection  Service,  Plant 
Protection  and  Quarantine,  the 
following: 

(1)  Ginseng  plants  or  roots  being 
exported; 

(2)  Original  State  certificates  of  origin 
for  the  ginseng  (or  foreign  export 
documents  for  American  ginseng 
imported  to  the  United  States).  An 
exporter  or  dealer  may  split  an  original 
State  certificate  by  striking  a  line 
through  the  original  weight,  and  identify 
by  numbers  and  writing  the  lower 
weight  of  ginseng  being  exported.  This 
change  in  certificate  weight  must  be 
certified  with  the  written  words  "I  made 
these  changes  on  (date)"  followed  by 
full  legal  signature  of  the  dealer  or 
exporter.  The  modified  State  certificate 
must  bear  this  certification  in  original 
ink  form: 

(3)  Three  completed  Federal 
Convention  export  documents;  and  (4) 
one  copy  of  executed  shippers  invoice. 

The  Plant  Protection  and  Quarantine 
port  inspector  may  sign  and  validate  the 
Convention  documents  only  after  a 
satisfactory  inspection  of  the  State 
certificate  of  origin,  shippers  invoice. 
Convention  export  documentation  and 
contents  of  the  shipment.  Once  the 
Convention  documents  are  validated, 
the  inspector  will  then  forward  State 
certificates,  one  Convention  export 
document,  and  shipper's  invoice  to  the 
Office  of  Management  Authority  for 
recordkeeping  and  reporting.  The 
second  Federal  export  document  is  for 
the  exporter,  and  the  remaining 
Convention  export  document  will 
authorize  the  international  shipment  of 
the  ginseng  and  will  be  collected  by  the 
importing  country. 

Request  for  Information  and  Comments 

The  Service  requests  information  and 
comments  on  the  statuts  of  ginseng  in 
any  individual  State;  the  criteria, 
procedures  and  implementation  for 
demonstrating  that  ginseng  is  not 
harvested  in  contravention  of  protective 
laws,  that  the  exported  specimen  is 
accurately  declared  as  wild  or 
artificially  propagated,  and  that  it 
originates  in  a  particular  State. 
Comments  are  also  requested  on  criteria 
and  proposed  findings  that  export  will 
not  be  detrimental  to  the  species' 
survival  in  any  approved  State. 
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The  Service  recognizes  that  public 
comment  is  important  concerning  the 
Federal  actions  described  herein. 
However,  a  30-day  comment  period 
would  delay  publication  of  Hnal  findings 
and  may  adversely  affect  ginseng 
export.  Therefore,  the  Service  finds  that 
good  cause  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  to  grant  a  10-day  public 
comment  period. 

The  Service  also  requests  information 
on  environmental  or  economic  impacts 
and  effects  on  small  entities  (including 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions) 
that  would  result  from  findings  for  or 
against  export  approval.  This 
information  will  aid  the  Service  in 
further  evaluating,  prior  to  the  Hnal  rule, 
the  conclusions  stated  in  the  Note 
below.  The  proposed  rule  is  issued 
under  authority  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531  et 
seq;  87  Stat.  884.  as  amended],  and  was 
prepared  by  S  Ronald  Singer,  Office  of 
Mangement  Authority,  and  Dr.  Wayne 
Milstead.  Office  of  Scientific  Authority. 

Note. — The  Department  has  determined 
that  these  proposed  findings  are  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under  the 


National  Environmental  Policy  Act  and, 
therefore,  the  preparation  of  an 
Environmental  Impact  Statement  is  not 
requried.  The  Department  determined  that 
the  findings  for  the  197S-87  harvest  seasons 
were  not  major  rules  under  Executive  Order 
12291  and  did  not  have  a  significant 
economic  effect  on  a  substantial  number  of 
small  entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  Exporters  nromally  derive 
their  product  from  the  ginseng  harvested  in  a 
number  of  Slates.  Therefore,  the  approval  or 
disapproval  of  wild  ginseng  export  from  any 
one  State  would  not  lignificantly  affect  the 
industry.  Furthermore,  because  the  proposed 
rule  treats  exports  on  a  State-by-State  basis 
and  proposes  to  approve  export  in 
accordance  with  State  management 
programs,  the  rule  would  have  little  effect  on 
small  entities  in  and  of  itself.  For  the  1988 
through  1990  harvest  seasons,  the  Service  has 
analyzed  the  impacts  and  again  concludes 
that  this  would  not  be  a  major  rule  and  would 
not  have  a  significant  economic  effect  on  a 
substantia!  number  of  small  entities.  This 
proposed  rule  does  not  contain  any 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  plants. 
Endangered  and  threatened  wildlife, 

Harvest  Years 


Exports,  Fish,  Imports.  Plants 
(agriculture).  Treaties. 

Proposed  Regulation  Promulgation 

Accordingly.  Part  23.  Subchapter  B  of 
Chapter  1,  Title  50,  Code  of  Federal 
Regulations,  is  proposed  for  amendment 
as  set  forth  below: 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  HAS  8249:  and  Endangered 
Species  Act  of  1973, 87  Stat.  884. 16  U.S.C. 
1531  6t  seq. 

Subpart  F— Export  of  Certain  Species 

2.  In  S  23.51  revise  paragraph  (e)  and 
remove  paragraph  (f)  to  read  as  follows: 

§  23.S1    American  Ginaeng  (Panax 
quinquefoiua). 

•        *        •        *        • 

(e)  1982-1990  harvests  (wild  and 
cultivated  roots  for  each  year  unless 
noted): 


Sute  (1) 


Alabama .. 
Arkansas- 
Georgia.... 

Irxliana 

Illinois.. 

Iowa 

Kentuctiy.. 
Marytand., 
Minnesota.. 

Missouri 

Nortti  Carolina.. 

New  York 

Ohio 

Pennsylvania.... 
Tennessee.. 

Vermont 

Virginia 

West  Virginia.... 
Wisconsin 


1962 


1963 


1984 


1965 


1966 


1967 


1966 


1969 


1990 


(1)  Senrice  expo(t.approved  Stale. 

X  Exported  approval  granted  tor  wild  and  cultivated  ginseng. 

-  Export  not  requested  or  not  granted. 

a  Ex{xxl  approval  only  lor  artiiioally  propaged  (cultivated)  ginseng. 


Conditions  on  export:  All  plants  and  roots 
must  be  documented  as  to  State  or  origin, 
season  of  collection,  and  dry  or  green  (fresh) 
weight.  The  State  must  certify  whether  roots 
and  plants  originated  in  the  State,  are  wild  or 
cultivated  (artificially  propagated) 
specimens,  and  were  legally  obtained.  Such 
State  certification,  a  current  Federal  export 


document,  and  an  executed  dealer's  invoice 
must  be  presented  upon  export.  The  State 
must  maintain  a  ginseng  program,  as 
described  by  the  Service  in  this  rule,  and 
annual  ginseng  program  data  for  the 
preceding  harvest  season  should  be  available 
to  the  Office  of  Management  Authority  by 
May  31.  ExjKirt  procedures  must  be 


completed  as  outlined  and  discussed  in  this 
paragraph. 
Susan  Recce, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
Dated:  July  1, 1988. 

|FR  Doc.  88-15964  Filed  7-14-88:  8:45  am) 
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This  section  of  the  FEDERAL  HHStSltft 
contains  dooutnents  other  tt«an  rales  or 
proposed  nies  9tti  are  app>ic<ble  to  fhe 
public.  Notioas  of  tmaiingi  and 
investigations,  cawawitoe  mealings.  agency 
decisions  and  njings.  delegations  of 
auttKxity,  filing  oi  petitions  and 
applications  and  agency  statements  of 
organization  and  hindions  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 


Forsst  Scnffcv 

Lwul  and  RMOuroe  Management 
Planning 

AGENCY:  Forest  Service.  USDA. 
action:  Notice  of  adoption  of  final 
policy;  reqoest  for  coounent. 

SUMMARV:  The  Forest  Service  is  issuing 
amendments  to  Forest  Service  Manual 
Chapter  1920— Land  and  Resources 
Management  Planning  and  four  chapters 
of  the  accompanying  Forest  Service 
Handbook  1909.12  to  dariiy  the  forest 
planning  process,  state  documentation 
requirements,  describe  forest  plan 
implementation  and  amendment 
procedures,  and  define  monitoring  and 
evaluation  requirements.  There  is  an 
immediate  need  to  amend  the  Forest 
Service  Manual  and  issue  the  remaining 
chapters  of  the  Forest  Service  Handbook 
in  order  to  facilitate  consistent 
interpretation  and  application  of  the 
direction  by  Regional  and  Forest-level 
personnel  Therefore,  the  direction  is 
being  issued  in  final  form.  However,  the 
Forest  Service  invites  puUic  comment 
on  the  direction  which  is  set  out  at  the 
end  of  this  notice.  If  comments  received 
indicate  a  need  to  revise  the  direction, 
the  Agency  will  pubUsh  proposed 
revisions  and  request  comment  at  that 
time. 

dates:  Comments  must  be  received  in 
writing  by  September  13, 198& 
EFPCCnvc  OATC  This  policy  is  effective 
August  1, 198&  Hus  date  allows 
issuance  and  receipt  of  the 
implementing  directives  by  Forest 
Service  personnel 

FOR  RNITHER  MPOIHMTION  CONTACT 

Questions  aboat  this  policy  sboidd  be 
addressed  to  Everett  Towle.  Director, 
Land  Management  Planning  Staff,  Forest 
Service.  USDA.  P.O.  Box  96090, 
Washington.  DC  2009»-a090,  (202)  447- 
6697. 


:  Forest 

Service  Manual  Chapter  1920  and  Forest 
Service  Handbook  1909.12  contain 
Forest  Service  policy  and  procedures  to 
guide  Agency  personnel  in  compljring 
with  the  Forest  and  Rangehuid 
Renewable  Resotnces  Planning  Act  of 
1974  as  amended  by  the  National  Forest 
Management  Act  <rf  1976,  and  the 
implementing  regulations  found  at  36 
CFR  Part  219.  The  law  and  implementing 
regulations  establish  the  process  for 
land  and  resource  management  planning 
at  both  the  Regional  and  National  Forest 
level  of  the  Agency.  The  direction 
provided  in  FSM 1920  provides  broad 
planning  direction  for  line  and  primary 
staff  officers  and  estabHshes  specific 
responsibility  for  perparing  regional 
guides  and  forest  plans  and 
implementing,  monitoring,  and  changing 
forest  plans.  Forest  Service  Handbook 
1909.12  provides  detailed  prooednral 
direction  and  technical  guidance  for 
carrying  out  the  direction  contained  in 
the  law,  regulations,  and  die  Forest 
Service  Manual. 

The  major  changes  being  issued  to 
FSM  1920  related  to:  requiring  a 
monitoring  plan  and  responds  to 
identified  issues  and  legal  requirements; 
reservmg  authority  to  the  Chief  to 
approve  ttie  schedule  for  forest  plan 
revision;  and  establishing  q>ecifications 
for  interim  management  direction  for 
management  of  recommended 
wilderness  and  wild  and  scenic  river 
candidates. 

The  most  si^ificant  changes  being 
made  are  for  forest  plan  implementation 
and  amenm«it.  faiterim  Directive  No.  15 
to  Forest  Service  Manual  1920  dated 
Febraury  8, 1968,  originally  published  in 
the  Federal  Register  January  13, 1966  (15 
FR 1476)  is  incorporated  in  this 
amendment.  Tlw  Interim  Directive  (ID) 
focuses  on  forest  irian  amendment  and 
revision.  It  reserves  authority  to  the 
Chief  to  approve  the  sdieduk  for  forest 
plan  re^sion  and  estaUidies  Regional 
Forester  responsibility  to  review  and 
approve  significant  amendments  to  a 
forest  plan.  It  also  clarifies  the 
distinction  between  significant  and 
nonsignificant  amendments  of  a  forest 
plan.  Comments  requested  and  received 
in  early  1986  following  publication  of  the 
ID  have  been  used  in  amending 
applicable  parts  of  Chapter  192a 
Twelve  letters  were  received  in 
response  to  our  request  for  comments: 
three  from  the  Forest  Service;  two  from 


the  timber  industry;  two  from  flie  oil 
industry;  two  from  environmental 
groups;  one  from  an  inter-tribal  fish 
commission:  one  from  a  State  foresten 
and  one  from  an  individual 

Most  respondents  stated  a  need  to 
clarify  criteria  for  distinguishing 
between  plan  amendment  and  plan 
revision,  fai  response,  tiie  Agency  has 
expanded  to  seven  the  possible  reasons 
for  amending  a  forest  plan  (FSM  1922.5). 
Requirements  for  forest  plan  revision 
were  imdianged  becanae  of  ^  time- 
certain  characteristics  of  revision.  "Hiese 
requirements  have  been  incorporated  at 
FSM  1922.6 

Most  respondents  felt  there  was  a 
need  to  detennine  whetiier  a  forest  plan 
amendment  is  eitiier  significant  or  not 
8ignifit»nt.  We  agree  and  have  added 
direction  for  mel^ig  ttiis  determination 
at  F^  1922.5  and  1922.52.  Additional 
factors  related  to  significance  of 
amendments,  namely  timing,  location, 
size  of  change,  goals,  objectives, 
outputs,  and  the  scope  of  changed 
management  prescriptions  are 
addressed  in  the  Handbook  at  section 
5.32.  In  both  the  Manual  and  Handbook, 
the  langauge  addresses  the  significance 
of  the  diange  rather  than  the 
significance  of  the  amendment  to  more 
closely  follow  the  wording  in  36  CFR 
219.10(f). 

Most  respondents  invested  the  need 
to  define  procedural  steps  for  amending 
and  revinng  forest  plans.  Basic  direction 
for  preparing,  amendoig,  and  le vising 
forest  plans  is  found  in  tiie  planning 
regulations  at  36  CFR  Part  219. 
Procedures  for  amending  forest  plans 
have  be^n  added  to  sections  5JSZ  and  5.4 
of  F^  1909.12.  The  process  is  specific 
for  either  a  nonsignificant  or  signfficant 
change  to  the  forest  plan  with  a  different 
process  and  approval  required  for  each. 
Ihe  procedures  to  revise  a  forest  plan 
are  tiie  same  as  for  preparing  a  new 
plan  and  are  foimd  Arouf^KMit  the 
planning  regulations,  Qiapter  1920  of  the 
Manual,  ar^  in  the  nenning  Handbook 

Chapters  1, 2. 7, 8,  end  Oof  Forest 
Service  Handbook  1909.12  were  issued 
ui  July  1967.  Chapters  3, 4, 5,  and  6  are 
now  being  added  to  complete  the 
Handbook.  Chapter  3  describes  the 
forest  plamiing  process  ami  elaborates 
on  the  steps  involved  in  developmg  a 
forest  land  and  resource  management 
plan.  Chapter  4  provides  oudines  to  be 
used  in  preparing  and  documenting  draft 
and  final  environmental  impact 
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fttatements,  proposed  and  final  forest 
plans,  and  the  record  of  decision. 
Chapter  5  sets  forth  the  process  for 
forest  plan  implementation,  including 
the  process  required  to  amend  the  plan. 
Chapter  6  provides  guidance  on 
monitoring  levels,  monitoring 
requirements,  and  the  evaluation  of 
monitoring  results.  Interested  persons 
should  review  the  entire  Handbook  to 
fully  understand  the  forest  land  and 
resource  management  planning  process. 
Copies  of  the  Handbook  are  available 
for  review  at  all  National  Forests  and 
Forest  Service  Regional  offices. 

The  text  of  the  final  policy  contained 
in  Chapter  1920  of  the  Forest  Service 
Manual  and  Chapters  3,  4, 5,  and  6  of 
Forest  Service  Handbook  1909.12.  the 
Land  and  Resource  Management 
Planning  Handbook,  is  set  forth  at  the 
conclusion  of  this  document  as  it  will 
appear  in  the  Agency's  directive  system. 

If  analysis  of  comments  received  on 
the  chapters  indicates  a  need  to  further 
amend  the  direction,  the  Agency  will 
give  notice  of  the  proposed  revisions  in 
the  Federal  Regisisr  and  request  further 
comments  on  the  Manual  and 
Handbook. 

Date.  July  5, 1988. 
Gaorge  M.  Laonatd, 

Associate  Chief.  Forest  Service. 

Title  1900— Planning 

Chapter  1920— Land  and  Resource 
Management  Planning 

This  chapter  provides  for  an 
integrated  land  and  resource 
management  planning  effort  at  both  the 
regional  and  local  levels.  The  planning 
process  determines  availability  of  land 
for  resource  management,  predicts 
levels  of  resource  use  and  output,  and 
provides  direction  for  management  of  a 
variety  of  resource  management 
practices. 

1^0.1— Authority.  Planning  for  the 
management  and  use  of  the  National 
Forest  System  must  conform  to  the 
requirements  of  the  Forest  and 
Rangeland  Renewable  Resources 
Planning  Act  of  1974  (RPA)  as  amended 
by  the  National  Forest  Management  Act 
of  1976  (NFMA),  implementing 
regulations  found  in  36  CFR  Part  219.  the 
National  Environmental  Policy  Act 
(NEPA),  and  implementing  regulations 
found  in  40  CFR  Parts  1500-1508.  See 
FSM  1901  for  a  summary  of  the  Acts, 
FSM 1013  for  the  text  of  36  CFR  Part  219, 
and  FSH  1909.15  for  Council  on 
Environmental  Quality  (CEQ) 
regulations  implementing  NEPA. 

1920.2— Objectives.  The  objectives  of 
land  and  resource  management  planning 
are: 


1.  To  determine  the  capability  of  a 
planning  area  to  supply  goods  and 
services  in  an  environmentally  sound 
manner. 

2.  To  determine  the  most  cost-efficient 
method  of  supplying  goods  and  services 
from  a  planning  area  to  maximize  net 
public  benefits  in  response  to  society's 
demand. 

3.  To  develop  a  fully  integrated  plan 
for  management  of  the  land  and 
resources  within  a  planning  area. 

4.  To  display  short-  and  long-term 
management  intent  to  the  public, 
Federal,  State,  and  local  governments, 
and  industrial  and  other  users. 

5.  To  serve  as  a  source  of  information 
in  developing  the  RPA  Assessment  and 
Program  and  to  provide  the  means  for 
implementing  the  National  Forest 
System  portion  of  the  Renewable 
Resources  Program  (FSM  1910). 

1920.3 — Policy.  The  general  policy 
governing  Forest  Service  planning  is 
found  in  FSM  1903.  Specific  principles 
that  apply  to  land  and  resource 
management  planning  are  found  in  36 
CFR  219.1.  In  addition,  the  following 
policies  apply  to  regional  and  forest 
planning  processes: 

1.  Prepare  and  maintain  a  work  plan 
to  guide  and  manage  the  planning 
process. 

2.  Determine  and  display  the  most 
cost  efficient  method  for  meeting  the 
goals  and  objectives  of  any  alternative 
developed  in  the  planning  process. 

3.  Obtain  the  most  current  data 
available  through  use  of  efficient, 
compatible,  and  timely  resource 
inventories.  National  standards, 
definitions,  and  specifications  for 
resource  inventories  are  found  in 
specific  Forest  Service  Handbooks  that 
contain  data  requirements,  resource 
measurements,  and  inventory  planning 
and  implementation  instructions. 
Coordinate  inventories  to  reduce 
duplication  of  data  collection  at  all 
planning  levels. 

4.  Use  FSH  1309.16,  the  National 
Activity  Structure  Handbook,  to 
identify,  code,  and  define  outputs  and 
management  practices  (activities)  used 
in  the  planning  process. 

5.  Organize  planning  records  and 
make  them  available  for  public  review 
when  the  draft  environmental  impact 
statement  is  filed. 

6.  Use  the  management  review  system 
as  the  primary  process  to  ensure 
evaluation  and  documentation  of  the 
results  of  forest  plan  monitoring  are 
accomplished. 

7.  Display  planning  data  and 
information  in  a  manner  that  can  be 
easily  understood  by  users  and  the 
public. 


Regional  guides  and  forest  plans 
begun  prior  to  issuance  of  this  direction 
are  exempt  from  the  requirements  of  this 
chapter  until  such  time  as  a  significant 
amendment  to  the  regional  guide  is 
prepared  or,  for  forest  plans,  until  the 
next  scheduled  revision. 

It  is  the  policy  of  the  Chief  that  all 
primary  direction  necessary  for 
development  of  regional  guides  and 
forest  plans  be  contained  in  this  chapter, 
or  supplements  or  handbooks  thereto. 

1920.4— Responsibility.  General 
responsibilities  for  planning  are  found  in 
36  CFR  Part  219  and  in  FSM  1904. 
Additional,  specific  responsibilities  for 
regional  and  forest  level  land  and 
resource  management  planning  and  for 
planning  special  areas  to  include 
potential  wilderness  designations  and 
wild  and  scenic  river  system  additions 
are  found  in  appropriate  sections  of  this 
chapter. 

1920.41 — Director,  Land  Management 
Planning.  The  Washington  Office 
Director  of  Land  Management  Planning 
provides  staff  assistance  to  the  Chief, 
through  the  Deputy  Chief  for  the 
National  Forest  System,  in  all  matters  of 
regional  and  forest  planning.  Additional 
responsibilities  include  providing 
planning  assistance  to  the  regions  and 
coordinating  regional  and  forest 
planning  matters  at  the  national  level. 

1920.5— Definitions.  See  FSM  1905  for 
definitions  that  uniformly  apply  to  land 
and  resource  management  planning. 

1921— REGIONAL  PLANNING.  The 
primary  product  of  regional  planning  is 
a  regional  guide.  Minimum  requirements 
for  regional  planning  and  preparation  of 
regional  guides  are  found  in  36  CFR 
219.8  and  219.9. 

1921.04— Responsibility.  Basic 
responsibilities  for  development  and 
approval  of  regional  guides  are  specified 
in  36  CFR  219.8  (b)  and  (d). 

1921.04a— Chief  The  Chief  reserves 
the  authority  to  approve  regional  guides 
prior  to  publication. 

1921.04b— Regional  Forester.  The 
Regional  Forester  is  responsible  for 
preparing  the  regional  guide,  including 
coordinating  preparation  of  the  guide 
with  the  Area  Director  and  appropriate 
Station  Directors. 

1921.04c— Technical  Review  Group.  A  ■ 
Washington  Office  Technical  Review 
Group,  consisting  of  a  representative 
from  each  Deputy  Chief  area,  is 
responsible  for  reviewing  regional 
guides.  The  Director  of  Land 
Management  Planning  chairs  the  group. 

1921.1 — Regional  Planning  Process. 

1921.11— Results  of  Regional 
Planning.  Regional  planning  results  in: 

1.  An  analysis  of  a  region's 
management  situation,  including  an 
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assessment  of  current  and  future  svpply 
capability,  demand  firojections  for  goods 
and  services,  and  an  assessment  of 
public  issues  and  management  concerns 
within  the  region.  Management  concerns 
include  achievement  of  goals  and 
objectives  assigned  by  the  ChieL 

2.  An  identification  and  analysis  of 
the  need  to  adopt  new  or  change 
existing  standards  and  guidelines. 

3.  New  or  revised  planning  and/or 
resource  direction  to  forests. 

4.  The  region's  input  and  response  to 
RPA  alternatives. 

5.  The  assignement  of  RPA  Program 
targets  to  forests. 

Document  these  analyses  and  findings 
in  the  regional  guide  (FSM  1921.2). 

1921.12 — Formulation  of  Alternatives. 
Develop  a  full  range  of  alternative 
standards  and  guidelines,  including 
those  specified  in  36  CFR  219.9(a)(5),  in 
accordance  with  CEQ  regulations  40 
CFR  Parts  1500-1508  implementing 
NH'A.  The  range  of  alternatives  to  be 
examined  depends  upon  the  public 
issues,  management  concerns,  and 
resource  opportunities  identified  through 
analysis  of  the  management  situation. 

1921.13— Estimated  Effects  of 
Alternatives.  Document  the  estimated 
effects  for  each  alternative,  if  sound 
data  are  not  available,  use  and 
document  the  best  professional 
judgment  available.  Environmental 
consequences  of  implementing  die 
alternatives  are  documented  in  the 
environmental  impact  statement 
accompanying  tlie  regional  ^ide. 

1921.14— Evaluation  of  Alternatives. 
The  evaluation  of  alternatives  reflects 
the  net  overall  physical,  biological, 
economic,  and  social  changes  expected 
with  implementation  of  eadi  alternative. 
The  Regional  Forester,  with  the 
concurrence  of  the  Cbiet  shall  designate 
as  the  preferred  altemative  the 
alternative  that  best  addresses  major 
regional  issues  and  managemoit 
concerns. 

1921.2— Regional  Guide  Content  The 
regional  guide  contains  those  elements 
specified  in  36  CFR  219.9.  The  guide  and 
environmental  impact  statement 
document  the  analysis  required  by  FSM 
1921.11. 

1921.3 — Review  and  Approval  of 
Regional  Guides. 

1921.31— Internal  Review.  Regional 
Foresters  shall  submit  draft  and  final 
regional  guides  and  accompanying 
environmental  impact  statements  to  the 
Chief  for  review  by  both  the  Technical 
Review  Group  and  the  Planning 
Coordination  Group  prior  to  Chiefs 
approval  for  regional  publication. 

1921.32— External  Review.  See  36  CFR 
219.6(c)  for  direction  on  external  review 
of  diaft  and  final  regional  guides  and 


acoooipanying  environmental  impact 
statements. 

1921.33— Amendments.  See  36  CFR 
219.8(f)  for  the  process  to  amend 
regional  guides.  In  addition,  the 
Regional  Forester 

1.  Approves  all  nonsigmficant 
amendments  to  a  re^onal  guide. 

2.  Documents  approval  and 
determination  of  nonsignificance  in 
writing. 

3.  Forwards  copies  of  nonsignificant 
amendments  to  interested  and  affected 
publics  and  to  all  Forest  Service  offices 
that  have  co|Mes  of  the  regional  guide  on 
file. 

4.  Detennines.  upon  completion  of 
each  RPA  Program  update,  whether  an 
amendment  to  the  regional  guide  is 
necessary  when  the  regional  share  of 
the  RPA  Program,  regional  conditions,  or 
the  demands  of  the  public  in  the  region 
have  changed  significantly. 

1921.4 — Planning  Records.  Planning 
records  documenting  the  regional 
planning  process  must  meet  the 
requironents  of  36  CFR  219.8(g). 

1922— FOREST  PLANNING.  Planning 
for  units  of  the  National  Forest  System 
involves  two  levels  of  decisions.  The 
first  is  development  of  a  forest  plan  that 
provides  direction  for  ail  resource 
management  programs,  practices,  uses, 
and  protection  measures.  The  forest 
plan  consists  of  both  forest-wide  and 
area  specific  standards  and  guidelines 
that  provide  for  land  uses  with 
anticipated  resource  outputs  under  the 
given  set  of  management  constraints. 
The  outputs  are  not  hard  and  fast 
decisions  within  the  plan  since  all 
conditions  required  to  produce  outputs, 
such  as  annual  budget  appropriations, 
are  not  controlled  by  the  unit.  The 
second  level  planning  involves  the 
analysis  and  implementation  of 
management  practices  designed  to 
achieve  the  goals  and  objectives  of  the 
forest  plan.  This  level  involves  site- 
specific  analysis  to  meet  NEPA 
requirements  for  decisionmaking. 

1922.03— Policy.  In  addition  to 
complying  with  the  general  policies  and 
principles  set  forth  in  FSM  1920.3,  the 
forest  planning  process  must: 

1.  Integrate  all  resource  programs  and 
supporting  activities. 

2.  Base  resource  inventories  on  sound 
sampling  designs  using  common 
definitions  and  standwis. 

3.  Use  FORPLAN  as  the  primary 
analysis  tool  to  schedule  outputs  and 
activities  in  the  management  areas. 

4.  Use  present  net  value  as  the 
indicator  of  cost  efficiency  in  each 
altemative  (See  FSM  1970  and  F^ 
1909.17). 

5.  Use  economic,  social,  and  other 
environmental  analyses  to  evaluate  and 


display  differences  aasodated  widi 
producing  alternative  levels  of  the 
various  renewable  retouroes. 

6.  Evaluate  and  display  ttie 
compatibility  and  omiflict  between 
resowce  values. 

7.  Document  and  display  Ae  economic 
and  social  effects  and  physical  and 
biological  conditions  anticipated  with 
implementation  of  each  altemative  as 
well  as  the  differences  between 
alternatives. 

8.  Systematically  construct  analyze, 
and  display  the  rationale,  resource 
implications,  and  effects  of  management 
standards  on  present  net  value  and 
potential  production  of  significant 
resources. 

9.  Estimate  the  goods  and  services, 
activities,  and  investments  to  be 
implemented  or  produced  by  decade 
and  display  these  outputs  for  the 
identified  RPA  time  periods. 

10.  Prepare  a  monitoring  plan  that  is 
responsive  to  identified  issues  and 
sufficient  to  meet  legal  requirements  for 
monitoring  soil,  water,  air.  wildlife  and 
fish,  vegetation,  and  other  resources. 

192Z04— Responsibility.  The  Chief 
reserves  the  authority  to  approve  the 
schedule  for  revising  individual  forest 
plans. 

1922.04a— Regional  Forester.  In 
addition  to  the  responsibilities  specified 
in  FSM  1904  and  36  CFR  2ig.lO(a).  each 
Regional  Forester  shall: 

1.  Coordinate  planning  efforts 
between  forests  within  the  region  and 
between  regions  where  forests  adjoin. 

2.  Maintain  quality  control  of  forest 
plans  by  ensuring  that  forest  plans  meet 
the  standards  of  FSM  1922.21. 

3.  Ensure  forest  plan  monitoring 
standards  are  consistent  among 
adjoining  units. 

4.  Review,  and  af^Nove  aa 
appropriate,  any  amendment  that  results 
in  a  significant  change  to  a  forest  plan. 

5.  Propose  to  tlie  Chief  a  schedule  for 
revising  forest  plans. 

1922.04b— Forest  Supervisor.  In 
addition  to  the  responsibilities  specified 
in  FSM  1904  and  36  CFR  2iai0(a),  eadi 
Forest  Supervisor  dialL 

1.  Prepare  the  draft  and  final  forest 
plan  and  environmental  impact 
statement  to  meet  the  standards  in  FSM 
1922.21  and  1922.31a. 

2.  Ensure  that  the  interdisciplinary 
team  integrates  knowledge  of  the 
physical,  biological,  ecoooniic  and 
sooal  sciences,  and  environmental 
design  arts  in  the  planning  process. 

3.  Conduct  planning  activities  in  a 
manner  fully  consistent  with  the 
National  Enviranraental  Policy  Act 
(NEPA),  the  Council  on  Environmental 
Quality  implementing  regulations,  the 


26810 


Federal  Ragtoter  /  Vol.  53.  No.  136  /  Friday.  July  15,  1988  /  Notices 


Forest  Service's  environmental  policies 
and  procedures  described  in  FSM  1950 
and  FSH  1909.15,  and  the  requirements 
of  36  CFR  219.5. 

4.  Develop  and  approve  amendments 
that  result  in  a  nonsignificant  change  to 
the  forest  plan. 

5.  Prepare  amendments  that  result  in  a 
signiHcant  change  to  the  forest  plan  and 
recommend  them  to  the  Regional 
Forester  for  approval. 

6.  Propose  revision  of  the  forest  plan 
to  meet  the  requirements  of  36  CFR 
219.10(g)  and  when  directed  by  the 
Chief. 

1922.1— Forest  Planning  Process.  The 
framework  for  forest  planning  is  a  set  of 
10  actions  described  in  36  CFR  219.12  (b) 
through  (k).  All  the  actions  are 
interdependent  but  some  may  occur 
simultaneously.  Of  necessity,  the 
process  is  open-ended,  dynamic,  and 
interactive. 

1922.11— Forest  Planning  Results. 
Minimum  result  required  of  forest 
planning  are: 

1.  IdentiHcation  of  resource 
management  issues  and  concerns  and 
management  opportunities. 

2.  Development  of  a  set  of  criteria  to 
guide  the  formulation  and  evaluation  of 
alternatives  (36  CFR  2ig.l2(c]). 

3.  Analysis  of  the  management 
situation  including  all  items  required  in 
36  CFR  219.12(e).  The  analysis 
determines  both  the  need  for  and  the 
opportunity  to  establish  or  change 
management  direction. 

4.  Formulation  of  a  set  of  alternatives 
that  reflects  a  wide  range  of  options 
responsive  to  the  significant  issues 
described  through  benchmark  analysis 
(FSM  1922.12). 

5.  Evaluation  of  alternatives  and 
identification  of  a  preferred  alternative 
in  accordance  with  NEPA.  CEQ 
regulations,  and  Forest  Service 
environmental  policies  and  procedures 
(FSM  1950  and  FSH  1909.15). 

6.  A  forest  plan  that  achieves  the  14 
principles  described  in  36  CFR  219.1. 

7.  A  monitoring  program  to  evaluate 
progress  toward  achieving  the  goals, 
objectives,  and  standards  of  the  plan 
and  the  validity  of  assumptions  and 
coefficients  used  to  estimate  outputs 
and  effects. 

1322.12— Benchmark  Analysis. 
Benchmark  analysis  provides  baseline 
data  necessary  to  formulate  and  analyze 
alternatives.  Benchmarks  estimate  a 
forest's  physical,  biological,  and 
technical  capabilities  to  produce  goods 
and  services.  The  development  of 
benchmarks  is  not  limited  by  Forest 
Service  policy  or  budget,  discretionary 
constraints,  or  program  and  staffing 
requirements.  To  carry  out  the 
requirements  of  36  CFR  219.12(e)(1),  all 


forests  shall  develop  and  analyze  the 
following  benchmarks: 

1.  Minimum  level  management. 

2.  Maximum  present  net  value  based 
on  established  market  price. 

3.  Maximum  present  net  value 
including  assigned  values. 

4.  Current  level  management. 

5.  Maximum  resource  levels.  (Where 
appropriate,  develop  individual 
benchmarks  that  estimate  the  maximum 
capability  of  the  unit  to  provide 
significant  resource  emphasis  levels.) 

6.  Maximum  wilderness. 

7.  Maximum  nonwildemess. 
Ensure  that  analysis  of  wilderness 

and  nonwildemess  benchmarks  is 
consistent  with  wilderness  legislation 
passed  for  individual  States. 

1922.13— Formulation  of  Alternatives. 
Formulate  alternatives  to  meet  the 
requirements  of  36  CFR  219.12(f)  and 
219.16.  Forests  must,  as  a  minimum, 
formulate: 

1.  An  alternative  that  represents  the 
current  program  (no  action). 

2.  An  alternative  that  emphasizes 
market  opportunities. 

3.  An  alternative  that  emphasizes 
nonmarket  opportunities. 

4.  An  alternative  that  emphasizes 
meeting  RPA  Program  outputs  assigned 
by  the  regional  guide. 

5.  Other  alternatives  necessary  to 
respond  to  the  full  range  of  public 
issues,  management  concerns,  and 
resource  use  and  development 
opportunities. 

6.  A  preferred  alternative  resulting 
from  the  analysis  and  evaluation 
required  by  36  CFR  219.12  (g)  and  (h). 

1922.14— Estimated  Effects  of 
Alternatives.  The  estimated  effects  of 
alternatives  provide  an  objective, 
scientific,  and  analytic  basis  for 
comparing  the  alternatives  (36  CFR 
219.l2(g]).  The  analysis  and  comparison 
must  be  sufficient  to  permit  an  informed 
selection  of  the  preferred  alternative  as 
described  above. 

1^2.155— Resource  Integration 
Requirements.  Requirements  for 
integrating  individual  forest  resources 
including  wilderness  and  other  special 
areas  into  the  forest  planning  process 
are  found  in  36  CFR  219.14  through 
219.27.  Refer  to  current  Service-wide 
Handbooks  for  more  specific  detail  on 
how  to  incorporate  resources.  In 
addition,  the  forest  planning  process 
must: 

1.  Provide  management  direction  for 
wilderness,  wild  and  scenic  rivers, 
national  recreation  areas,  national 
trails,  national  monuments,  national 
scenic  areas,  research  natural  areas, 
national  management  emphasis  areas, 
and  other  identified  special,  interest 
areas. 


2.  Use  the  recreation  opportunity 
spectrum  (ROS)  system  to  determine 
management  of  recreation  settings, 
opportunities,  and  to  provide  a  broad 
spectrum  of  experiences  in  response  to 
user  preference. 

3.  Determine  the  silvicultural  systems 
and  practices  to  be  applied  to  suitable 
lands. 

4.  Provide  for  management  of  land 
suitable  for  timber  production  for 
sawtimber-size  crop  trees  unless 
exceptions  such  as  pulpwood  crop  trees 
are  provided  for  in  the  forest  plan.  Also, 
provide  for  management  of  suitable 
forest  land  to  provide  multiple  products 
including,  but  not  limited  to,  sawlogs, 
pulpwood,  poles,  posts,  and  fuelwood 
through  appropriate  silvicultural 
practices  to  utilize  site  productivity. 

5.  Determine  output  levels  for 
fuelwood  and  other  nonindustrial  wood 
products  that  do  not  require  secondary 
processing  where  sustained  demand  is 
anticipated. 

6.  In  addition  to  the  requirements  and 
conditions  for  a  departure  from  the  base 
sale  schedule  of  36  CFR  219.16(a)(3), 
analyze  a  departure  in  at  least  one 
alternative  presented  in  detail  in  the  EIS 
for  appropriate  forests  to  include  the 
Clearwater,  Idaho  Panhandle,  Nezperce, 
Boise,  Payette,  Lassen,  Shasta-Trinity, 
Six  Rivers,  and  all  National  Forests  in 
Region  6.  Treat  the  departure  alternative 
as  a  discrete  alternative;  however,  it 
must  be  linked  to  an  alternative  with  a 
base  sale  schedule  exhibiting 
nondeclining  flow. 

7.  Permit  a  departure  sale  schedule  to 
temporarily  drop  below  the  base  timber 
sale  schedule  at  or  beyond  the  end  of 
the  first  decade. 

6.  For  those  alternatives  where  the 
base  timber  sale  schedule  in  the  first 
decade  equals  the  long-term  sustained- 
yield  capacity,  evaluate  the  possibility 
of  departing  and  subsequently  dropping 
down  to,  but  not  below,  the  base  sale 
schedule  at  any  time  in  the  future. 

9.  Meet  the  intent  of  the  culmination 
of  mean  annual  increment  (CMAI) 
requirement  by  ensuring  the  total  yield 
from  stands  at  harvest  age  is  equal  to  or 
greater  than  95  percent  of  the  volume 
production  corresponding  to  CMAI.  Base 
CMAI  on  cubic  measure  and  on  the 
yield  from  regeneration  harvests  and 
any  additional  yields  resulting  from 
intermediate  harvests. 

10.  Determine  the  annual  net  growth 
on  lands  suitable  for  timber  production 
for  the  year  2030  for  at  least  the 
preferred  alternative.  If  in  the  preferred 
alternative,  the  net  growth  at  2030  is  less 
than  90%  of  the  long-term  sustained- 
yield  capacity  for  that  alternative, 
describe  the  additional  actions  and 
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costs  along  with  the  resulting  benefits 
and  environmental  effects  to  achieve 
this  level. 

11.  Use  cubic  foot  volume  and  harvest 
acres,  by  harvest  method,  as  a  dual 
control  in  regulating  the  amount  of 
timber  to  be  offered  and  sold  as 
specified  by  the  allowable  timber  sale 
quantity.  Base  the  control  for  treatment 
practices  such  as  site  preparation, 
reforestation,  and  precommercial 
thinning  on  acreage  measurements. 

12.  Develop  a  timber  sale  schedule 
(See  42.7  of  FSH  2409.13)  and  display  in 
the  forest  plan.  The  schedule  should 
include  timber  sales  for  at  least  the  first 
3  to  5  years,  and  preferably  for  the  10 
year  period;  the  location  of  specific 
sales  by  section,  township,  and  range  or 
other  appropriate  designations;  the  area 
and  volume  in  each  sale;  and  the  miles 
of  road  to  be  constructed  or 
reconstructed  for  each  sale. 

13.  Ensure  that  the  set  of  management 
indicator  species  includes  RPA  and 
regional  wildlife  and  fish  indicators  and 
represents  all  significant  forest  level 
wildlife  and  fish  diversity  and  resource 
production  issues,  concerns,  and 
opportunities. 

14.  Ensure  that  management 
prescriptions  will  provide  for  habitat 
capability  to  meet  demand  for 
management  indicator  species  and 
provide  access  for  recreational  and 
commercial  uses  with  minimal 
disturbance  to  species  use  of  suitable 
habitats. 

15.  Ensure  that  planned  management 
prevents  the  need  for  Federal  or  State 
listing  of  additional  plant  or  animal 
species. 

16.  Ensure  the  plan  provides  for  the 
kinds,  amounts,  and  distribution  of 
habitat  needed  for  recovery  of 
threatened  or  endangered  species  and 
needed  to  maintain  viable,  well- 
distributed  populations  of  all  existing 
native  and  desired  non-native  species. 

17.  Plan  for  wildfire  protection  and 
prescribed  fire  use  appropriate  to 
efficient  attainment  of  land  management 
goals  and  objectives.  Use  the  National 
Fire  Management  Analysis  System 
(NFMAS)  to  develop  and  evaluate 
potential  protection  alternatives. 

18.  Identify  the  desired  landownership 
pattern  and  develop  guidehnes  for 
landownership  adjustments  to  include 
purchase,  donations,  exchange,  right-of- 
way  acquisition,  transfers,  interchanges, 
sales,  and  boundary  adjustments. 
Guidelines  for  landownership 
adjustments  should  emphasize  the 
following  objectives: 

a.  Acquisition  to  meet  identified 
resource  management  needs. 

b.  Acquisition  contributing  to 
consolidation  that  reduces 


administrative  problems  and  costs  and 
further  enhances  public  use. 

c.  Conveyance  of  land  better  suited 
for  non-federal  ownership. 

19.  Provide  access  to  energy  and 
mineral  resources  in  the  most  efficient 
manner  and  encourage  industry 
proposals  for  resource  development  on 
National  Forest  System  lands,  consistent 
with  the  rights  that  individuals  or 
companies  have  acquired  under  the 
mineral  leasing  acts  and  mining  laws 
and  consistent  with  the  objective  of  the 
alternatives. 

20.  Identify  the  specific  access 
requirements  and  travel  management 
options  available  to  meet  the  objectives 
for  each  management  prescription. 
Describe  how  access  will  be  provided 
and  how  travel  will  be  managed.  Include 
the  forest  development  road  system,  off- 
road  travel,  and  air  and  water  access. 
Integrate  considerations  of  biological, 
physical,  social,  and  economic  factors 
and  environmental  design  criteria.  Link 
access  and  travel  requirements  and 
opportunities  to  the  full  spectrum  of 
resource  objectives  for  each 
management  area  and  alternative. 

21.  Plan  for  the  development  and 
maintenance  of  other  physical  support 
facilities  required  to  carry  out 
management  objectives. 

22.  Provide  for  consideration  of 
transportation  and  utility  corridor 
designation  and  utilization  as  specified 
in  the  regional  guide  (36  CFR 
219.9(a)(5)(iv)).  Coordinate  activities 
between  Regions  and  with  other  Federal 
and  State  agencies  to  designate  location, 
alignment,  and  associated  use  and 
occupancy  standards  for  rights-of-way. 

23.  Determine  watershed  condition 
class  and  include  objectives  or 
prescriptions  for  improving  watershed 
conditions  when  necessary. 

24.  Insure  municipal  watershed 
requirements  (36  CFR  251.9)  are 
incorporated  in  forest  plan  standards 
and  guidelines. 

25.  Identify  groundwater  aquifers  and 
provide  management  direction  for  their 
protection. 

26.  Provide  management  direction  to 
protect  air  quality  related  values, 
including  visibility,  in  Class  I  Federal 
areas  as  required  by  the  Clean  Air  Act 
Amendments  of  1977  and  FSM  2120. 

1922.2— Forest  Plan  Content.  36  CFR 
219.11  establishes  minimum 
requirements  for  content  of  the  forest 
plan. 

192221— Standards  for  Forest  Plans. 
In  addition  to  the  other  requirements  of 
this  chapter  and  36  CFR  Part  219,  forest 
plans  must  meet  the  following 
standards: 

1.  Resource  information  and  other 
data  are  factual  and  accurate. 


2.  Direction  is  adequate  to  guide 
formulation  of  individual  resource 
programs  and  schedules  needed  to 
implement  the  plan. 

3.  Assumptions,  analytical 
approaches,  and  data  are  consistently 
applied  within  the  plan. 

4.  Interdisciplinary  planning  and 
resource  coordination  are  clearly 
evident. 

5.  A  map  delineating  management 
areas  and  designating  future  corridors  is 
included. 

1922.3 — Review  and  Approval  of 
Forest  Plans.  36  CFR  219.10  establishes 
general  requirements  for  review  and 
approval  of  forest  plans. 

1922.31— Internal  Review.  The 
Regional  Forester  reviews  forest  plans 
against  the  standards  in  section  1922.21. 

1922.31a — Standards  for  Regional 
Review.  Regional  review  shall  ensure 
that: 

1.  Each  forest  plan  complies  with 
laws,  regulations,  policy,  the  regional 
guide,  and  Chiefs  direction. 

2.  Each  forest  plan  is  reviewed  against 
RPA  targets  and  related  costs  for  the 
forest  and  the  region  as  a  whole. 

3.  The  range  of  alternatives  in  each 
forest  plan  is  reviewed  against 
maximum  resource  and  economic 
efficiency  capabilities.  Ensure  the 
alternatives  presented  adequately  span 
the  identified,  feasible  range. 

4.  The  analysis  and  comparative 
evaluation,  documented  in  the 
environmental  impact  statement,  is 
adequate  to  permit  an  informed 
selection  of  die  preferred  alternative. 

5.  The  completed  forest  plan  and 
environmental  impact  statement  have 
received  an  interdisciplinary  review. 

1922.31b — Internal  Review  Process 

1.  The  Regional  Forester  approves  and 
forwards  the  draft  proposed  plan  and 
environmental  impact  statement  to  the 
Washington  Office  Land  Management 
Planning  (LMP)  Staff.  The  LMP  Staff 
review,  coordinated  with  other 
Washington  Office  staffs,  focuses  on  the 
forum,  content,  and  the  ability  of  these 
documents  to  meet  national  standards 
for  the  planning  process. 

2.  Following  Washington  Office 
technical  review  and  final  approval  by 
the  Regional  Forester,  the  forest  prints 
and  draft  forest  plan  and  accompanying 
envirormiental  impact  statement  and 
makes  them  available  for  public  review. 

3.  The  Regional  Forester  reviews  a 
summary  of  the  public  conunent 
received  on  the  draft,  the  forest's 
response  to  the  comment,  and  the 
proposed  final  forest  plan  and  final 
environmental  impact  statement. 

4.  The  Chief  requires  Washington 
Office  review  and  approval  prior  to 
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printing  of  all  final  plans  and  their 
accompanying  environmental  impact 
statement,  if  the  plan  makes 
recommendations  that  ultimately  will 
require  Congressional  action  such  as 
additions  to  or  deletions  from  the 
National  Wilderness  Preservation 
System,  National  Trails.  National 
Recreation  Areas,  studies  or  changes  to 
the  National  Wild  and  Scenic  River 
System,  and  proposed  adjustments  in 
National  Forest  boundaries.  Otherwise, 
upon  approval  of  fmal  forest  plans  by 
the  Regional  Forester,  the  forest  may 
print  and  release  the  final  documents 
unless: 

a.  The  Region  has  specifically 
requested  additional  Washington  OfHce 
review. 

b.  The  Chief  has  specified  additional 
Washington  Office  review  because  of 
the  degree  or  intensity  of  controversy, 
the  extent  of  changes  in  the  preferred  or 
any  other  alternative,  or  if  other 
circumstances  warrant. 

1922.32— External  Review.  External 
reviews  during  the  forest  planning 
process  require  public  participation  and 
coordination  with  other  public  planning 
efforts  (36  CFR  219.6,  219.7,  219.10.  and 
40  CFR  1502.9  and  1503).  Plan  public 
participation  at  the  earliest  stages  of  the 
process.  Obtain  public  participation  in 
the  identification  of  public  issues  during 
the  formal  scoping  process  and  during 
review  of  draft  documents.  Prepare  a 
public  participation  plan  and  make  this 
plan  a  part  of  the  planning  records  along 
with  documented  results  of  participation 
activities.  Document  results  of 
coordination  with  other  Federal 
agencies.  State  and  local  governments, 
and  Indian  tribes. 

1922.4— Forest  Plan  Implementation. 
Detailed  instructions  for  implementation 
of  forest  plans  are  found  in  Chapter  S  of 
the  Land  and  Resource  Management 
Planning  Handbook,  FSH  1909.12. 

1922.41 — Analysis  and  Evaluation. 
Conduct  analysis  and  evaluation  to 
establish  a  rational  basis  for  making 
decisions  on  proposed  management 
practices  or  actions.  The  analysis  must 
provide  the  responsible  official  with 
relevant  information  necessary  to  make 
a  decision  to  select  or  reject  proposed 
management  practices  or  actions.  The 
information  must  be  sufficient  to 
establish  a  determination  of 
consistency,  comply  with  NEPA 
requirements,  document  Hndings,  and 
provide  a  basis  for  selecting  actions  to 
implement.  The  following  provides 
specific  requirements  for  analysis  and 
evaluation: 

1.  Confirm  and  document  that  the 
proposed  management  decisions  are 
consistent  with  the  management 
direction  in  the  forest  plan.  Management 


practices  should  be  consistent  with  the 
forest  plan  before  they  can  be  selected 
for  implementation.  If  an  action  cannot 
be  changed  to  be  consistent  the  action 
must  be  rejected  or  the  forest  plan  must 
be  amended  as  directed  in  PSM  1922.5. 
Consistency  determinations,  including 
specific  required  findings,  are  described 
in  Chapter  5.3  of  FSH  1909.12. 

2.  Normally,  base  economic  analysis 
of  proposed  management  practices  on 
cost  effectiveness  (least  cost  analysis). 
Use  cost-efficiency  analysis  (FSM  1970) 
where  costs  or  consequences  are  in 
question  or  where  cost-e^iciency  was 
not  adequately  evaluated  in  the  forest 
plan.  Select  actions  that  reduce  the 
overall  cost  while  meeting  forest  plan 
direction;  and 

3.  Conduct  analysis  of  management 
practices  and  alternatives  in  a  manner 
that  allows  evaluation  or  the 
interconnected  actions  necesssary  to 
achieve  the  integrated  resource 
objectives  envisioned  by  the  forest  plan. 

4.  Conduct  environmental  analysis  as 
necessary  to  determine  direct  indirect, 
and  cumulative  effects  of  various 
actions  proposed  within  a  given  area. 
Analyze  cumulative  effects  when 
thresholds  such  as  the  hydrologic 
capacity  of  a  watershed,  visual  quality 
standards,  or  wildlife  or  fisheries 
habitat  may  be  exceeded; 

5.  Complete  environmental  analysis 
before  deciding  upon  an  action  (FSM 
1952  and  FSH  1909.15,  Chapter  20); 

192Z42— Selected  Management 
Practices.  Upon  completion  of  analysis, 
the  responsible  official  decides  which 
management  practices  to  select  to 
achieve  forest  plan  direction.  Develop 
an  implementation  schedule  for  these 
selected  management  practices. 
Management  practices  not  identified  in 
the  implementation  schedule  may  be 
considered,  but  the  forest  plan  may 
require  amendment. 

1922.5 — Amendment.  The  need  to 
amend  a  forest  plan  may  arise  from 
several  sources,  including  the  following: 

1.  Recommendations  of  the  Forest 
interdisciplinary  team  based  on  findings 
that  result  from  monitoring  and 
evaluating  implementation  of  the  forest 
plan  (36  CFR  219.12(k)  and  FSM  1922.7); 

2.  Findings  that  existing  or  proposed 
permits,  contracts,  cooperative 
agreements,  and  other  instruments 
authorizing  occupancy  and  use  are  not 
consistent  with  the  forest  plan  but 
should  be  approved  (36  CFR  219.10(e)): 

3.  Changes  in  proposed        

implementation  schedules  (36  CFR 
219.10(e])  necessary  to  reflect 
differences  between  funding  levels 
contemplated  in  the  forest  plan  and 
funds  actually  appropriated; 


4.  Changes  necessitated  by  resolution 
of  administrative  appeals; 

5.  Changes  to  correct  planning  errors; 

6.  Changes  necessitated  by  changed 
physical,  social,  or  economic  conditions: 
and 

7.  Implementation  of  management 
practices  outside  the  scope  of  the  forest 
plan. 

Upon  receiving  advice  of  the 
interdisciplinary  team  that  the  plan 
requires  change,  the  responsible  ofRcial 
shall: 

1.  Determine  whether  proposed 
changes  to  a  forest  plan  are  signiHcant 
or  not  significant  in  accordance  with  the 
requirements  of  36  CFR  219.10  (e)  and 
(0,  36  CFR  219.12(k],  and  sections 
1922.51  and  1922.52  that  follow; 

2.  Document  the  determination  of 
whether  the  change  is  significant  or  not 
significant  in  a  decision  document;  and 

3.  Provide  appropriate  public 
notification  of  the  decision  prior  to 
implementing  the  changes. 

Findings  of  the  responsible  official 
regarding  the  consistency  of 
management  practices  and  actions  with 
the  forest  plan  and  the  determination  of 
the  significance  of  an  amendment  are  an 
integral  part  of  decisions.  As  such,  they 
are  appealable. 

1922.51 — Changes  to  the  Forest  Plan 
That  Are  Not  Significant.  Changes  to  the 
forest  plan  that  are  not  significant  can 
result  from: 

1.  Actions  that  do  not  significantly 
alter  the  multiple-use  goals  and 
objectives  for  long-term  land  and 
resource  management 

2.  Adjustments  of  management  area 
boundaries  or  management 
prescriptions  resulting  from  further  op- 
site  analysis  when  the  adjustments  do 
not  cause  significant  changes  in  the 
multiple-use  goals  and  objectives  for 
long-term  land  and  resource 
management;  and 

3.  Minor  changes  in  standards  and 
guidelines. 

4.  Opportunities  for  additional 
management  practices  that  will 
contribute  to  achievement  of  the 
management  prescription. 

The  Forest  Supervisor  must  prepare 
an  amendment  to  the  forest  plan  to 
accommodate  a  change  determined  not 
to  be  significant.  Appropriate  public 
notification  is  required  prior  to 
implementation  of  the  amendment. 

1922.52 — Changes  to  the  Forest  Plan 
That  Are  Significant.  The  following 
examples  are  indicative  of 
circumstances  that  may  cause  a 
significant  change  to  a  forest  plan: 

1.  Changes  that  would  significantly 
alter  the  long-term  relationship  between 
levels  of  multiple-use  goods  and 


services  originally  projected  (36  CFR 
219.10(e));  and 

2.  Changes  that  may  have  an 
important  effect  on  the  entire  forest  plan 
or  affect  land  and  resources  throughout 
a  large  portion  of  the  planning  area 
during  the  planning  period. 

When  a  significant  change  needs  to  be 
made  to  the  forest  plan,  the  Forest 
Supervisor  must  prepare  an  amendment. 

Documentation  of  a  significant 
change,  including  the  necessary  analysis 
and  evaluation  should  focus  on  the 
issues  that  have  triggered  the  need  for 
the  change.  In  developing  and  obtaining 
approval  of  the  amendment  for 
significant  change  to  the  forest  plan, 
follow  the  same  procedures  as  are 
required  for  developing  and  approving 
the  forest  plan  (36  CFR  219.10(fi  and  36 
CFR  219.12). 

1922.6— Revision.  The  National  Forest 
Management  Act  requires  revision  of 
forest  plans  at  least  every  15  years; 
however,  a  plan  may  be  revised  sooner 
if  physical  conditions  or  demands  on  the 
land  and  resources  have  changed 
sufficiently  to  affect  overall  goals  or 
uses  for  the  entire  forest.  To  revise  a 
forest  plan,  follow  procedures  set  forth 
in  36  CFR  219.12  after  obtaining 
approval  of  the  Chief  to  schedule  a 
revision. 

1922. 7— Monitoring  and  Evaluation. 
Conduct  monitoring  of  the  forest  land 
and  resource  management  plan  and  of 
the  individual  management  practices,  to 
determine  how  well  objectives  have 
been  met  and  how  closely  management 
standards  and  guidelines  have  been 
applied.  Monitoring  and  evaluation 
requirements  for  the  forest  plan  are 
found  at  36  CFR  219.12(k).  See  Chapter 
6,  FSH  1909.12  for  an  explanation  of 
monitoring  and  evaluation  of  forest 
plans. 

1.  Monitoring  of  the  forest  plan  is 
conducted  at  three  levels: 

a.  Implementation  Monitoring. 
Implementation  monitoring  determines 
if  plans,  prescriptions,  projects,  and 
activities  are  implemented  as  designed 
and  in  compliance  with  forest  plan 
objectives,  requirements,  and  standards 
and  guidelines.  Evaluation  of 
implementation  monitoring  may  require 
adjustment  of  prescriptions  and  targets 
or  changes  in  plan  or  project 
administration. 

b.  Effectiveness  Monitoring. 
Effectiveness  monitoring  determines  if 
plans,  prescriptions,  projects,  and 
activities  are  effective  in  meeting 
management  direction,  objectives,  and 
the  standards  and  guidelines.  Evaluation 
of  the  results  of  effectiveness  monitoring 
is  used  to  adjust  forest  plan  objectives, 
targets,  prescriptions,  standards  and 
guidelines,  conservation  practices, 


mitigation  measures,  and  other  best 
management  practices  and  coidd  result 
in  change  to  or  amendment  of  the  forest 
plan. 

c.  Validating  Monitoring.  Validation 
monitoring  is  designed  to  ascertain 
whether  the  initial  assumptions  and 
coel^cients  used  in  development  of  the 
forest  plan  are  correct  or  if  there  is  a 
better  way  to  meet  forest  planning 
regulations,  policies,  goals,  and 
objectives.  Evaluation  of  this  type  of 
monitoring  can  result  in  amendment  of 
forest  plans  and  may  be  used  to 
recommend  changes  in  laws, 
regulations,  and  policies  that  affect  both 
the  plan  and  project  implementation. 

1922.71 — Monitoring  Requirements. 

1.  Focus  monitoring  on  those  activities 
that  affect  significant  management 
systems  such  as  total  silvicultural 
systems  and  other  monitoring 
requirements  of  the  regional  guide;  those 
activities  that  are  responsive  to  stated 
issues,  concerns,  and  management 
opportunities;  and  those  activities  that 
affect  major  components  of  the 
environment. 

2.  Coordinate  monitoring  efforts  with 
resource  inventory  needs  to  reduce 
duplication. 

3.  Monitor  to  ensure  that: 

a.  The  forest  plan  complies  with 
applicable  laws  and  regulations. 

b.  Cumulative  effects  of  project 
implementation  do  not  exceed  standards 
or  thresholds  stated  in  the  forest  plan. 

c.  Planned  mitigation  actions  are 
implemented  and  maintained  as 
designed. 

d.  Local,  state,  and  federal  air,  water, 
noise,  and  other  legal  requirements  are 
met. 

1923 — Wilderness  Evaluation. 
Consideration  of  wilderness  suitability 
is  inherent  in  land  and  resource 
management  planning.  Although  the 
President  and  the  Secretary  may 
recommend  that  certain  areas  be 
designated  wilderness,  Congress 
reserves  the  authority  to  designate  areas 
as  wilderness.  In  addition,  the  Congess 
may  direct  the  study  of  specific  areas 
and  provide  other  guidance  on 
wilderness  evaluations  through  specific 
wilderness  legislation.  Planning  for 
potential  wilderness  designation  may 
occur  in  development  of  a  forest  plan  or 
may  require  a  separate  study. 

1923.01— Authority.  Specific  authority 
for  the  study  and  designation  of 
wilderness  is  contained  in  the 
Wilderness  Act  of  September  3, 1964, 
and  the  Eastern  Wilderness  Act  of 
January  3. 1975. 

1923.03— Policy. 

1.  Specific  policies  governing 
identification  and  evaluation  of  roadless 
areas  in  the  forest  planning  process  are 


found  in  36  CFR  219.17  and  Chapter  7  of 
FSH  1909.12. 

2.  A  roadless  area  being  evaluated 
and  ultimately  reconunended  for 
wilderness  or  wilderness  study  is  not 
available  for  any  use  or  activity  that  my 
reduce  the  area's  wilderness  potential. 
Activities  currendy  permitted  may 
continue,  pending  designation,  if  the 
activities  do  not  compromise  wilderness 
values  of  the  roadless  area. 

1923.04— Responsibility. 

1923.04a— Chief  The  Chief  reserves 
authority  to: 

1.  Review  the  final  environmental 
impact  statement  when  wilderness  is 
recommended  as  a  part  of  the  forest 
planning  process. 

2.  Recommend  wilderness  proposals 
to  the  Secretary. 

1923.04b— Regional  Forester  The 
Regional  Forester  is  assigned 
responsibility  to: 

1.  Review,  recommend  approval  of. 
and  forward  to  the  Chief,  final 
wilderness  study  reports  for  all 
Congressionally  mandated  wilderness 
studies  and  all  other  studies  that 
recommend  that  wilderness  be 
designated  or  that  recommend 
Congressional  wilderness  study 
designation  for  areas  east  of  the  100th 
meridian. 

2.  Approve  final  management 
direction  for  designated  wildeness  as 
provided  in  36  CFR  219.18. 

1923.04c — Forest  Supervisor.  The 
Forest  Supervisor  shall  conduct 
necessary  wilderness  studies  and 
prepare  a  study  report/environmental 
impact  statement  either  as  a  part  of  the 
forest  plan  or  as  a  separate  study. 

1923.1 — Review  and  Approval  In 
addition  to  the  requirements  of  this 
section,  internal  review  and  approval  of 
wilderness  recommendations  must  meet 
the  same  requirements  as  for  forest 
plans  (FSM  1922.3). 

1923.11 — Proposals  Resulting  From 
Forest  Planning.  Prior  to  printing  the 
forest  plan's  final  environmental  impact 
statement  the  Regional  Forester  must 
notify  the  Chief  by  letter  of  the  tentative 
recommendations  on  wilderness  study 
areas  or  other  roadless  areas  evaluated 
during  forest  planning.  The 
environmental  impact  statement 
accompanying  the  forest  plan  must  be 
structured  in  such  a  way  as  to  permit 
"lifting"  the  wilderness  recommendation 
and  evaluation  from  the  parent 
document  to  become  a  legislative  EIS. 
The  wilderness  document  must  meet 
NEPA  requirements  and  stand  on  its 
own. 

Forest  plans  and  final  environmental 
impact  statements  that  make 
recommendations  for  wilderness 
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designation  most  contain  the  following 
statement: 

This  recommendation  is  a  preliminary 
administrative  recommendation  that  will 
receive  further  review  and  possible 
modirication  by  the  Chief  of  the  Forest 
Service,  the  Secretary  of  Agriculture,  and  the 
President  of  the  United  States.  The  Congress 
has  reserved  the  authority  to  make  Tinal 
decisions  on  wilderness  designation. 
Therefore,  this  wilderness  recommendation  is 
not  appealable  under  the  agency's 
administrative  appeal  procedures. 

1923.12— Proposals  Resulting  From 
Special  Wilderness  Studies  Not 
Incorporated  in  Forest  Plans.  The 
Regioaal  Forester  shall  transmit  the 
combined  study  document  and  draft 
environmental  impact  statement  to  the 
Chief  for  flling  with  the  Environmental 
Protection  Agency.  Special  wilderness 
studies  follow  essentially  the  same  steps 
through  the  public  review  and  comment 
period  on  the  environmental  impact 
statement  as  studies  conducted  as  part 
of  forest  planning.  Exceptions  are  made 
to  meet  the  requirements  of  legislative 
language  developed  by  the  Congress. 

1924— Wild  and  Scenic  River 
Evaluation.  Consideration  of  potential 
wild  and  scenic  rivers  is  an  inherent 
part  of  the  ongoing  land  and  resource 
management  planning  process.  A  river 
study  assesses  the  eligibility  of  a  river 
for  designation  as  a  unit  of  the  National 
Wild  and  Scenic  River  System  and 
evaluates  the  potential  physical 
biological,  economic,  and  social  effects 
of  adding  the  river  to  the  National 
System.  See  Chapter  8  of  FSH  1909.12 
for  eligibility  criteria  and  the  river  study 
process.  The  studies  form  the  basis  for 
reports  and  recommendations  to  the 
President  and  Congress  and  for 
legislative  action  regarding  a  river's 
designation. 

1924.01^Authority.  The  principle 
authority  for  study  and  designation  of 
wild  and  scenic  rivers  is  the  Wild  and 
Scenic  Rivers  Act  of  October  2, 1968,  as 
amended.  The  revised  USDA-USDI 
Guidelines  for  Eligibility,  Classification, 
and  Management  of  River  Areas  dated 
September  7, 1982,  supplement  the  Act 
and  provide  more  speciHc  direction.  In 
addition,  the  Nationwide  Rivers 
Inventory  published  in  January,  1982,  by 
the  National  Park  Service  identifies 
some  of  the  potential  wild  and  scenic 
rivers. 

1924.03— Policy. 

1.  Complete  river  studies  as 
expeditiously  as  possible.  Give  priority 
to  studying  those  rivers  most  threatened 
by  adverse  developments  and  use  and 
those  bordered  by  the  greatest 
proportion  of  private  lands. 

2.  Conduct  studies  in  close 
cooperation  with  affected  Federal 


agencies  and  with  agencies  of  the 
affected  Statefs)  and  its  political 
subdivision.  The  studies  include  a 
determination  of  possible  State 
participation  in  the  preservation  and 
administration  of  the  river  if  it  is  added 
to  the  System. 

3.  Rivers  identified  for  study  are 
managed  to  maintain  their  outstanding 
values.  Refer  to  the  USDA-USDI 
Guidelines  fq^  Eligibility,  Classification, 
and  Management  of  River  Areas  dated 
September  7, 1982,  for  speciHc 
management  guidance  for  each  of  the 
river  classifications  and  Chapter  8  of 
FSH  1909.12  for  additional  direction. 

1924.04— Responsibility.  The 
Secretary  of  Agriculture  has  designated 
the  Forest  Service  as  the  lead 
coordinating  agency  for  the  Department 
in  the  studies  of  rivers  that  involve 
National  Forest  System  lands. 

1924.04a— Chief.  The  Chief  reserves 
the  authority  to: 

1.  Approving  the  draft  environmental 
impact  statement/study  report  for 
Congressionally  designated  study  rivers 
and  to  authorize  submission  of  the 
report  for  interdepartmental  and 
intradepartmental  review  of  the 
proposal  as  required  in  section  4(b)  of 
the  Wild  and  Scenic  Rivers  Act. 

2.  Approve  the  final  environmental 
impact  statement/study  report  for  all 
river  studies  and  to  submit  a 
recommendation  for  the  Secretary  of 
Agriculture's  consideration. 

1924.04b— Deputy  Chief  for  National 
Forest  System.  The  Deputy  Chief  is 
responsible  for 

1.  Approve  designation  of  the  lead 
region  when  a  Congressionally 
designated  study  river  involves  more 
than  one  region. 

2.  Coordinating  the  Department's 
review  of  other  agency  and  State  wild 
and  scenic  river  proposals  that  are 
submitted  pursuant  to  section  2(a)(ii)  of 
the  Wild  and  Scenic  Rivers  Act. 

1924.04c— Regional  Forester.  The 
Regional  Forester 

1.  Designates  the  lead  forest  when  a 
study  river  involves  more  than  one 
National  Forest. 

2.  Invites  the  concerned  State(s)  to 
participate  jointly  in  the  study  of 
potential  wild  and  scenic  rivers  where 
USDA  is  the  lead  agency. 

3.  Approves  management  direction  for 
noncongressionally  designated  study 
rivers  that  are  found  eligible  during  land 
management  planning  but  await 
completion  of  a  suitability  analysis. 

1924.04d— Forest  Supervisor.  The 
Forest  Supervisor 

1.  Prepares  a  plnn  of  study  for 
assigned  study  rivers.  The  study  plan 
provides  for  the  completion  of  all  tasks 


within  the  time  period  specified  in  the 
legislation  or  by  other  policy. 

2.  Arranges  for  public  meetings  to 
inform  the  public  of  the  purposes  and 
objectives  of  a  study  and  to  obtain 
public  views  and  concerns  that  should 
be  addressed  during  a  study. 

3.  Assigns  an  interdisciplinary  team  to 
conduct  the  study.  The  team  shall 
possess  skills  commensurate  with  the 
resource  values  associated  with  the 
river  and  adjacent  lands. 

4.  Prepares  the  necessary 
environmental  impact  statements/ study 
reports  either  as  part  of  the  forest  land 
management  planning  process  or  as 
required  for  a  Congressionally 
designated  study. 

5.  Ensures  that  the  forest  plan 
contains  management  direction  for 
rivers  or  segments  of  rivers  that  have 
been  recommended  for  inclusion  in  the 
National  Wild  and  Scenic  River  System. 

1924.1— Report.  The  Forest  Supervisor 
must  prepare  a  detailed  study  report  to 
be  submitted  to  the  Congress  for  all 
Congressionally  designated  study  rivers 
and  those  rivers  identified  through  the 
forest  planning  process  as  suitable  for 
wild  and  scenic  river  designation.  The 
report  describes  the  river's  eligibility 
and  suitability  for  designation  as  a 
component  of  the  National  Wild  and 
Scenic  Rivers  System. 

1924.2— Review  and  Approval.  FSM 
1924.04  prescribes  the  review  and 
approval  responsibilities  for 
recommending  Congressionally 
designated  study  rivers.  Review  and 
approval  of  rivers  identified  or  studied 
for  designation  in  the  course  of  the 
forest  planning  process  shall  follow  the 
process  set  forth  in  FSM  1922.3. 
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This  chapter  sets  forth  the  minimum 
procedures  for  meeting  forest  planning 
requirements  in  36  CFR  219.12  and  FSM 
1922.  Subsequent  chapters  address 
documentation  requirements,  procedural 
requirements  for  forest  plan 
implementation  and  amendment,  and 
forest  plan  monitoring  and  evaluation. 

3.1— IDENTIFICATION  OF  PURPOSE 
AND  NEED.  Forest  planning  is  based  on 
public  issues,  management  concerns, 
and  opportunities  for  resource 
management.  The  issue,  concerns,  and 
opportunities  designated  for 
consideration  in  the  planning  process 
are  used  to  develop  the  goals  and 
objectives  that  give  purpose  to  the  land 
and  resource  management  plan.  The 
minimum  requirements  for  documenting 
issues,  concerns,  and  opportunities  in 
the  planning  records  are  as  follows: 

1.  Keep  a  dated  copy  of  the  initial  list 
of  issues  and  concerns  from  both 
internal  and  external  sources. 

2.  Keep  a  dated  copy  of  criteria  used 
to  screen  issues,  concerns,  and 
opportunities. 

3.  Document  the  disposition  of  each 
issue  to  indicate  how  each  was 
evaluated  in  the  screening  process. 

4.  Describe  development  of  goals  and 
objectives  to  be  used  to  resolve  issues 
and  concerns. 

5.  Document  the  preliminary  selection 
of  issues  and  concerns  on  which  the 
forest  plan  is  to  concentrate.  £>escribe 


any  conflict  involved  or  the  competitive 
nature  of  the  issue  or  concern  and  the 
goals  or  objectives  for  resolution  of  the 
issue  or  concern. 

3.2-PREPARATION  OF  PLANNING 
CRITERIA.  The  purpose  of  preparing 
planning  criteria  is  to  guide  analysis 
during  the  planning  process.  In  addition 
to  the  requirements  of  36  CFR  2ig.l2(c), 
the  following  criteria  should  be  applied: 

1.  Alternatives  are  technically 
possible  to  implement. 

2.  Alternatives  meet  management 
requirements  or  standards. 

3.  Various  levels  of  multiple  use 
objectives  and  outputs  are  achieved. 

3.21 — Management  Requirements. 
Minimimi  specific  management 
requirements  are  requirements  of  law 
and  regulation  that  must  be  met  while 
implementing  management  prescriptions 
for  resource  use.  Management 
requirements  are  specified  in  36  CFR 
219.27.  Attainment  of  management 
requirements  should  impose  the  least 
possible  restrictions  on  the  achievement 
of  multiple  use  goals  and  objectives. 

Management  requirements  are 
primarily  achieved  through  application 
of  standards  and  guidelines.  The 
standards  and  guidelines  define 
physical  and  biological  conditions  that 
are  consistent  with  the  management 
requirements  and  specify  how  the 
conditions  are  to  be  met. 

Estimate  opportunity  costs  of  the  sets 
of  standards  and  guidelines  that  are 
proposed  to  meet  management 
requirements  during  benchmark 
analysis.  If  these  standards  and 
guidelines  significantly  limit 
achievement  of  multiple  use  goals  and 
objectives,  consider  alternative 
standards  and  guidelines  that  may  be 
less  restrictive.  Where  alternative 
standards  and  guidelines  are  available, 
the  analysis  of  the  alternatives  and  the 
selection  and  display  of  final  standards 
and  guidelines  is  specified  in  section 
4.13(3)  of  this  handbook. 

3.3— INVENTOR  Y  DA  TA  AND 
INFORMATION  COLLECTION.  Various 
data  are  necessary  both  for  planning  for 
and  managing  the  National  Forest 
Collect  data  for  the  forest  as  a  whole 
and  specific  to  parts  of  the  forest  as 
appropriate.  (Ordinate  data  collection 
to  meet  all  resource  data  needs. 
Document  as  part  of  the  planning 
records  the  delineation  of  capability, 
analysis,  and  management  areas:  the 
criteria  used  to  delineate  analysis  and 
management  area;  data  sources  and 
coefficients  used  in  the  analysis  process; 
the  results  of  monitoring  the  previous 
land  and  resource  management  plan; 
and  other  analytical  tools  used  in 
planning. 


331 — Capability.  Analysis,  and 
Management  Areas.  Delineation  of 
capability,  analysis,  and  management 
areas  forms  the  basis  for  analysis  in  the 
forest  planning  process. 

1.  A  capability  area  is  an  identifiable, 
contiguous  area  of  land  that  because  of 
its  characteristics,  responds  to 
management  prescriptions  relatively  the 
same  throughout  its  area.  Retain  maps 
delineating  capability  areas  as  part  of 
the  planning  records. 

2.  An  analysis  area  consists  of  one  or 
more  capability  areas  grouped  together 
for  the  purpose  of  conducting  analysis. 

3.  A  management  area  consists  of  one 
or  more  capability  or  analysis  areas  or 
portions  thereof.  It  is  an  area  with 
specific  management  goals,  objectives, 
standards,  and  guidelines  that  comprise 
the  management  prescription  for  the 
land  area. 

3.32— Data  andFORPLAN 
Coefficients 

1.  The  following  documentation 
requirements  apply  to  aU  resource, 
economic,  social,  and  budgetary  data 
collected  or  generated  in  tiie  planning 
process.  Note  that  the  requirements 
apply  to  both  qualitative  and 
quantitative  data  that  are  to  be 
maintained  as  part  of  the  plaiming 
records. 

a.  Record  the  source  or  method  of 
data  collection  or  generation.  For 
example,  if  water  quality  data  is 
collected  by  sampling  certain  streams, 
describe  the  sampling  procedure.  Also, 
describe  or  cite  the  timber  inventory  and 
yield  projection  procedure.  List  and 
describe  simulation  models  used  to 
generate  certain  coefficients  and  model 
assumptions  and  results.  Also,  state 
whether  the  data  are  based  on 
experience,  published  documents,  and/ 
or  professional  judgment  If  the  data  are 
based  on  published  information,  cite  the 
source. 

b.  Describe  the  accuracy  and 
precision  of  the  data. 

c.  List  assumptions  associated  with 
the  data  collection  or  generation 
processes. 

d.  Set  forth  the  methods  or  basis  for 
projecting  future  yields  or  results. 

2.  Describe  the  structure  and 
components  of  any  data  base 
management  system  used.  Retain  a  copy 
of  the  final  data  base  used  during 
development  of  the  forest  plan  until  the 
plan  is  revised. 

3.  The  FORPLAN  Version  2  data  only 
matiix  print-out  (FORPLAN  Users 
Guide)  meets  the  requirement  to 
document  the  coefficients  associated 
with  each  analysis  area  and 
prescription.  Cleariy  describe  the 
process  used  to  develop  coefficients,  the 
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individuals  responsible  for  coe^icient 
development,  and  the  assumptions  and 
agreements  reached  in  their 
development  and  define  any  codes  or 
abbreviations  used. 

3.33— Analytical  Tools.  Various 
analytical  models  such  as  FORPLAN, 
IMPLAN,  simulation  models,  fire 
analysis  models,  transportation  analysis 
models,  cost-benefit  tools,  and  fish  and 
wildlife  habitat  capability  models  may 
have  been  used  during  the  planning 
process.  If  so,  record  in  the  planning 
records  the: 

1.  Purpose  of  the  model  and  the  role  it 
played  in  the  planning  process. 

2.  Assumptions  of  the  model. 

3.  Details  needed  to  understand  the 
implications  of  using  the  model  or  of 
interpreting  its  results. 

4.  Source,  version,  author,  date,  and 
any  literature  describing  the  particular 
model  or  tool. 

3.4— ANAL  YSIS  OF  THE 
MANAGEMENT  SITUATION.  The 
analysis  of  the  management  situation 
converts  inventory  data  into 
management  information  to  determine  if 
it  is  necessary  to  change  or  establish 
management  direction.  The  analysis 
provides  the  basis  for  a  range  of 
alternative  ways  to  solve  the 
management  problem  and  for 
development  of  management 
prescriptions  to  provide  management 
direction.  Conduct  benchmark  analysis 
to  define  the  range  of  the  alternatives. 

3.41 — Required  Analysis.  Conduct  an 
analysis  of  the  current  management 
situation  to  determine  whether  there  is  a 
need  for  new  management  direction. 
Sections  3.41a  through  3.41d  specify 
minimum  standards  for  documenting 
this  analysis. 

3.41a — Description  of  Current 
Management  Situation.  Describe  the 
current  management  situation  in  the 
following  manner 

1.  Summarize  existing  management 
direction  to  include  current  goals  and 
objectives,  standards  and  guidelines, 
and  land  classifications. 

2.  Refer  to  existing  management  plans. 

3.  Summarize  actual  current  outputs 
and  activities,  including  road  system 
development  and  operating  strategy. 

4.  Describe  projected  outputs  and 
activities  if  current  management 
direction  were  to  continue  into  the 
future.  If  different  than  projections 
shown  in  the  forest  plan,  display  forest 
plan  projections  and  explain  the 
differences. 

5.  Describe  the  expected  future 
condition  of  the  forest  if  current 
management  direction  were  to  continue. 

6.  Describe  any  known  problems  with 
the  existing  direction  or  situation. 


7.  Keep  a  copy  of  the  FORPLAN 

results  of  current  management  (no 
action  alternative)  in  the  planning 
records. 

3.41b — Benchmark  Analysis.  The 
minimum  requirements  of  benchmark 
analysis  are  set  forth  in  FSM  1922.12. 
Document  the  benchmark  analysis  as 
follows: 

1.  Describe  the  formulation  of  the 
benchmarks;  include  purpose, 
objectives,  assumptions,  constraints, 
and  FORPLAN  input. 

2.  Maintain  a  copy  of  the  final 
FORPLAN  analysis  of  each  benchmark. 

3.  Describe  the  outcome  of  benchmark 
analysis  to  indicate  what  was  learned 
about  forest  capabilities  and  limitations, 
interaction  among  resources,  and  the 
forest's  ability  to  respond  to  known 
issues  or  concerns. 

83.41c— Resource  Demand 
Projections.  In  documenting  resource 
demand  projections,  include: 

1.  The  source  of  information  and 
methodology  for  generating  demand 
projections. 

2.  The  assumptions  pertinent  to  trends 
in  population  size,  growth,  and 
composition;  trends  in  employment; 
identification  of  areas  of  population 
growth  and  decline:  a  description  of  the 
structure  of  the  local  and  regional 
economy;  and  trends  in  resource 
utilization  and  consumption. 

3.  An  evaluation  of  the  sensitivity  of 
projected  demands  to  changing 
conditions. 

4.  Identification  of  the  market  area. 

5.  A  discussion  of  price-quantity 
relationships — past,  current,  and 
future — when  the  data  are  available. 

6.  The  relationship  of  total  demand  to 
projected  supply  from  other,  adjacent 
National  Forests  and  from  non-National 
Forest  System  lands. 

7.  The  projected  demand. 
3.41d— Analytical  Conclusions. 

Document  the  conclusions  drawn  fit)m 
the  analysis  of  the  current  situation,  the 
benchmarks,  and  the  demand 
projections.  Include: 

1.  An  assessment  of  the  forest's 
capability  to  supply  (produce]  goods  and 
services,  including  adequacy  of  the 
current  transportation  system. 

2.  An  assessment  of  the  demand  for 
goods  and  services  from  the  forest. 

3.  The  need  and  opportunities  for  the 
forest  to  establish  or  change 
management  direction. 

4.  An  assessment  of  the  ability  to 
resolve  issues  and  concerns  through  the 
planning  process. 

5.  An  assessment  and  display  of  the 
range  within  which  it  is  possible  to 
formulate  alternatives. 

3.42 — Benchmark  Requirements. 
Benchmarks  approximate  maximum 


economic  and  biological  resource 
production  opportunities,  are  useful  in 
evaluating  the  compatibilities  and 
conflicts  between  individual  resource 
objectives,  and  help  define  the  range 
within  which  integrated  alternatives  can 
be  developed.  The  following  principles 
govern  benchmark  development: 

1.  Benchmarks  display  a  forest's 
physical,  biological,  economic,  and 
technical  capabilities.  They  are  not  to  be 
limited  by  Forest  Service  policy  or 
budget,  discretionary  constraints,  or 
program  and  staffing  requirements.  It 
must  be  physically  and  technically 
feasible  to  implement  benchmark 
management  situations,  but  it  may  not 
be  prudent  to  do  so. 

2.  Benchmarks  provide  an  analytical 
base  for  developing  alternatives  and 
provide  a  reference  point  for  comparison 
among  alternatives. 

3.  The  purpose  of  benchmarks  is  not 
only  to  approximate  the  resource 
potentials  but  also  to  establish  the 
degree  of  change  from  current 
management  that  can  occur. 

4.  Each  benchmark: 

a.  Must  be  consistent  with  the 
management  requirements  and  must 
indicate  whether  they  are  met. 

b.  Must  comply  with  a  base  sale 
schedule  (nondeclining  yield)  of  timber 
harvest  and  permit  scheduling  of  the 
harvest  of  even-aged  stands  generally  at 
or  beyond  culmination  of  mean  annual 
increment  of  growth.  Timber-significant 
forests  (FSM  1922.15(6))  shall  evaluate 
relaxation  of  both  the  base  sale 
schedule  and  harvest  generally  at  or 
beyond  culmination  of  mean  annual 
increment  (FSH  1909.13). 

c.  Must  not  be  constrained  by  forest 
budgets. 

d.  Must  use  maximum  present  net 
value  (market  values)  as  the  objective 
function  in  FORPLAN  except  as  noted 
below  for  the  resource  specific 
benchmarks. 

3.42a — Minimum  Level  Management 
Benchmark.  This  benchmark  represents 
the  minimum  level  of  management 
needed  to  maintain  and  protect  the  unit 
as  part  of  the  National  Forest  System. 
Think  of  minimum  level  as  the  level  of 
management  necessary  to  meet  the 
background  outputs  and  fixed  costs 
associated  with  maintaining  the 
National  Forest  in  Federal  ownership. 
Because  it  is  only  an  accounting 
analysis,  ignore  the  phase-in  period  that 
would  be  necessary  if  the  minimum 
level  were  actually  implemented. 

1.  Specifications: 

a.  The  objective  function  Is  to 
minimize  cost  for  the  planning  horizon. 

b.  The  management  objectives  are: 
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(1)  Protect  the  life,  health,  and  safety 
of  incidental  users: 

(2)  Prevent  environmental  damage  to 
the  land  or  resources  of  adjoining  lands 
of  other  ownerships  or  downstream 
users; 

(3)  Conserve  soil  and  water  resources; 

(4)  Prevent  significant  or  permanent 
impairment  of  the  productivity  of  the 
land;  and 

(5)  Administer  unavoidable  non- 
Forest  Service  special  uses  and  mineral 
leases,  licenses,  permits,  contracts,  and 
operating  plans. 

c.  Incidental  outputs  are  permissable 
but  there  is  to  be  no  management  that 
would  produce  timber,  range,  and 
developed  recreation  outputs. 

d.  Vegetation  is  to  follow  natural 
succession. 

e.  Maintenance  is  only  for  those 
facilities  needed  to  support  the  basic 
ownership  activities.  Allow  all  other 
facilities  to  deteriorate.  Greatly  reduce 
the  fire  organization. 

f.  Dispersed  recreation  use  that  cannot 
be  discouraged  or  controlled  is  to  occur. 

g.  Cultiu'al  resource  management  is  to 
be  at  a  minimum  level  and  is  primarily 
for  identification  and  protection  of  the 
resources  in  conjunction  with  any 
proposed  ground  disturbing  activities. 

3.42b — Maximum  Present  Net  Value 
with  Assigned  Values  Benchmark.  The 
purpose  of  establishing  this  benchmark 
is  to  estimate  the  mix  of  resource  uses 
and  a  schedule  of  outputs  and  costs  that 
would  maximize  the  present  net  value  of 
outputs  assigned  a  monetary  value.  Base 
dollar  values  on  actual  or  simulated 
market  prices  (willingness  to  pay)  for 
timber,  recreation,  range,  water, 
minerals,  and  wildlife  and  fish,  as 
appropriate  for  the  forest. 

Minimum  specific  management 
requirements  and  nondeclining  yield 
requirements  apply  to  this  benchmark. 

3.42c — Maximum  Present  Net  Value 
with  Market  Values  Only  Benchmark. 
The  purpose  of  establishing  this 
benchmark  is  to  estimate  the  mix  of 
resource  uses  and  determine  a  schedule 
of  outputs  and  costs  that  would 
maximize  the  present  net  value  of  those 
outputs  that  have  an  established  market 
price.  Base  dollar  values  on  actual 
market  prices  for  timber,  range, 
commercially  utilized  fish,  minerals,  and 
developed  recreation. 

Minimum  specific  management 
requirements  and  nondeclining  yield 
requirements  also  apply  to  this 
benchmark. 

Run  the  solution  through  the 
FORPLAN  report  writer  to  price  out 
assigned  market  values.  Use  the  PNV- 
COST  values  from  the  second  report  to 
make  comparisons. 


3.42d— Current  Level  Benchmark 
This  benchmark  provides  for 
management  using  the  current  plan, 
adjusted  to  incorporate  changes 
necessary  to  meet  current  management 
direction.  The  benchmark  estimates  the 
capability  of  the  planning  area  to 
provide  for  a  wide  range  of  goods, 
services,  and  other  uses  from  the 
present  land  allocation.  This  benchmark 
meets  all  requirements  specified  in  the 
regulations  (36  CFR,  Part  219). 

3.42e — Maximum  Timber  Benchmark 
All  forests  with  lands  identified  as 
tentatively  suitable  for  timber 
production  should  establish  this 
benchmark  to  define  the  maximum 
timber  output  possible  for  the  first  5 
decades  of  the  plan  under  current 
policies  and  minimum  specific 
management  requirements. 

To  establish  this  benchmark: 

1.  Perform  three  FORPLAN  model 
runs.  The  first  run  uses  an  objective 
function  that  maximizes  timber  values 
for  the  first  decade. 

2.  Perform  the  second  run  (called  a 
"rollover")  to  ensure  that  the  maximum 
amount  of  timber  is  produced  for  fifteen 
decades. 

3.  Perform  the  third  run,  constrained 
by  the  results  of  the  first  two.  to 
maximum  PNV  for  fifteen  decades. 

4.  Apply  nondeclining  yield 
requirement. 

5.  Apply  management  requirements. 
3.42f— Maximum  Range  Benchmark. 

The  purpose  of  this  benchmark  is  to 
define  the  maximum  capability  of  the 
forest  to  provide  commercial  livestock 
grazing,  subject  to  minimum 
management  requirements. 
For  this  benchmark: 

1.  Perform  two  model  runs.  The  first 
must  maximize  livestock  forage 
production  for  5  periods. 

2.  Perform  the  second  run  to  ensure 
that  the  maximum  amount  of  forage  is 
produced  in  an  economically  efficient 
manner  by  using  the  maximum 
production  specified  in  the  first  run  as 
right-hand-site  range  constraint  and  by 
rerunning  FORPLAN  with  a  maximum 
present  net  value  objective  function. 

3.  Apply  management  requirements. 
3.42g — Maximum  Wilderness 

Benchmark.  The  purpose  of  this 
benchmark  is  to  evaluate  the  impacts  of 
a  maximum  wilderness 
recommendation. 

The  specifications  for  this  benchmark 
are: 

1.  The  objective  function  maximizes 
present  net  value  for  the  planning 
horizon. 

2.  All  roadless  and  wilderness  study 
areas  have  wilderness  prescriptions.  Do 
not  adjust  boundaries;  use  the  largest. 


unroaded  area  (see  inventory  criteria  at 
section  7.11). 

3.  Apply  management  requirements. 

4.  Apply  nondeclining  yield 
requirement. 

3.42h — Maximum  Nonwildemess 
Benchmark.  The  purpose  of  this 
benchmark  is  to  evaluate  the  impacts  on 
no  additional  wilderness  designations. 

The  specifications  for  this  benchmark 
are: 

1.  The  objective  function  maximizes 
present  net  value  for  the  planning 
horizon. 

2.  All  roadless  and  wilderness  study 
areas  have  nonwildemess  prescriptions. 
Existing  wildernesses  remain 
designated. 

3.  Apply  management  requirements. 

4.  Apply  nondeclining  yield 
requirement. 

3.42i — Maximum  Present  Net  Value 
with  Assigned  Values — Departure 
Benchmark.  The  purpose  of  establishing 
this  benchmark  is  to  estimate  the  mix  of 
resource  uses  and  outputs  as  identified 
in  section  3.42b  without  the  constraints 
of  meeting  nondeclining  yield 
requirements.  This  benchmark  is 
developed  only  on  timber  significant 
forests  as  described  in  FSM  1922.15(6). 
The  only  specification  for  this 
benchmark  is  that  minimum  specific 
management  requirements  apply. 

3.43 — Management  Prescriptions. 
Document  management  prescriptions 
available  for  selection  as  follows: 

1.  Describe  the  process  used  to 
develop  prescriptions,  including  steps 
taken  to  ensure  all  feasible  prescriptions 
were  considered.  Show  how  the  process 
identified  a  reasonable  range  of 
prescription  and  included  the  most 
economically  efficient  prescriptions. 

2.  List  the  assumptions  made  while 
developing  prescriptions  and  the  basis 
for  those  assumptions. 

3.  Identify  practices  (activities), 
outputs,  and  costs  associated  with  each 
prescription. 

4.  Describe  the  objectives  of  each 
prescription. 

5.  List  the  critieria  used  to  determine 
which  prescriptions  are  subitable  or 
possible  for  each  analysis  area.  These 
criteria  include,  but  are  not  limited  to: 

a.  A  definition  of  resource  capability; 
for  example,  only  forest  types  that  can 
be  regenerated  within  5  years  following 
final  harvest  removal  cutting  are 
suitable  for  timber  production. 

b.  Qualifying/disqualifying  attributes; 
for  example,  any  prescription  requiring 
construction  of  roads  is  not  suitable 
within  existing  wildernesses. 

c.  A  definition  of  lands  not  available 
for  timber,  mineral  entry,  or  other 
resource  management;  for  example. 
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designated  wildernesses  are  not 
available  for  timber  production. 

d.  A  definition  of  access  strategy;  for 
example,  low  standard,  low-density 
roads  controlled  by  gates  or  regulation 
to  protect  wildlife  habitat. 

e.  A  list  of  criteria  for  compatibility  of 
management  emphasis  for  each  analysis 
area. 

6.  Describe  all  suitable  prescriptions 
by  analysis  area.  The  FORPLAN  matrix 
files  can  document  this. 

3.5— FORMULA  TION  OF 
ALTERNATIVES.  Formulate  a  broad 
range  of  reasonable  alternatives  that 
address  major  public  issues, 
management  concerns,  and  resource  use 
and  development  opportunities.  See 
FSM  1922.13  for  the  minimum 
requirements  for  formulating 
alternatives.  Document  the  process  used 
to  formulate  alternatives  in  the  planning 
records.  For  each  alternative  analyzed, 
document: 

1.  The  overall  management  approach 
and  resource  emphasis. 

2.  Management  goals  and  objectives 
and  how  they  relate  and  respond  to 
identified  issues,  concerns,  and 
opportunities. 

3.  Standards  and  guidelines  necessary 
to  achieve  the  alternative. 

4.  The  relationship  of  the  alternative 
to  benchmarks  and  how  it  falls  within 
the  range  of  management  opportunities 
defined  by  the  benchmarks. 

5.  The  FORPLAN  and  other 
constraints  imposed.  Include  the 
rationale  for  constraints,  the  constraint 
analysis  (that  is,  an  assessment  of  the 
costs  of  the  constraint),  and  an 
evaluation  indicating  that  the 
constraints  were  the  most  cost  efficient 
means  to  achieve  the  objectives  of  each 
alternative. 

3.51 — Guiding  Principles.  The 
following  principles  govern  development 
of  alternatives: 

1.  In  any  alternative,  ensure  that  a 
forest  is  not  proposing  to  produce  more 
of  an  output  than  its  maximum 
capability. 

2.  Management  requirements  set  forth 
in  36  CFR  219.27  must  be  met. 

3.  Alternatives  must  use  the  same 
dollar  values  and  estimated  levels  of 
economic  demands  for  priced  outputs  as 
those  used  in  the  benchmarks. 

4.  Ensure  the  alternatives,  through 
their  range,  respond  to  stated  issues  and 
concerns.  Explain  that  each  alternative 
responds  differently  to  the  issues  and 
concerns,  based  upon  the  overall  goal  of 
the  alternative. 

5.  Always  examine  departures  from 
the  base  sale  schedule  for  the  preferred 
alternative  and  for  any  other  alternative 
that  satisfies  at  least  one  of  the 
departure  conditions  (36  CFR 


219.ie(a)(3)  and  section  34  of  FSH 
2409.13). 

6.  In  examining  departures,  those 
forests  designated  by  FSM  1922.15(6)  to 
conduct  additional  analysis  must 
explore  the  possibility  of  using  rotation 
lengths  less  than  indicated  by 
culmination  of  mean  annual  increment 
(CMAI).  Other  forests  shall  conduct 
such  departure  analyses  as  necessary  to 
address  public  issues,  management 
concerns,  or  resource  use  and 
development  opportunities. 

7.  With  two  exceptions,  do  not  apply 
budget  constraints  to  any  alternative 
considered  in  detail  if  the  constraint 
results  in  foregoing  economically 
efficient  commodity  and/or 
noncommodity  production  opportunities. 
The  first  exception  is  a  budget 
constraint  that  may  be  applied  to  the 
current  direction/no  action  alternative. 
T^e  second  exception  is  that  budget 
constraints  may  be  applied  to 
alternatives  specifically  designed  to 
define  the  implications  of  that  budget 
constraint,  provided  that  the 
environmental  impact  statement: 

a.  Explicitly  states  the  purpose  of  the 
alternative. 

b.  Displays  the  specific  implications  of 
imposing  the  budget  constraint. 

c.  Does  not  reduce  the  obligation  to 
discuss  a  full  range  of  reasonable 
alternatives  that  reflect  the  budgetary 
authority  granted  in  recent 
appropriations  and  that  reflect  probable 
future  funding  levels. 

3.52 — Current  Direction  (No  Action) 
Alternative.  Each  plan  must  identify  the 
current  direction  (no  action)  alternative. 

1.  Purpose.  The  purpose  of  the  no 
action  alternative  is  to  reflect  the 
existing  levels  of  outputs  and  to 
estimate  the  expected  outputs  and 
services  that  would  be  possible  to 
provide  in  the  future  if  current 
allocations,  direction,  policies,  and 
practices  were  to  continue. 

2.  Specifications. 

a.  Use  land  classification  assignments 
that  exist  is  current  plans. 

b.  Meet  management  requirements 
and  indicate  how  current  direction  may 
have  changed  in  response  to  better 
timber  yield  data. 

c.  Reflect  the  Administration's  current 
recommendations  for  wilderness, 
wilderness  study,  and  wild  and  scenic 
river  designation.  Assume  that  other 
roadless  areas  and  wild  and  scenic 
rivers  would  be  open  to  the  full  range  of 
multiple-use  prescriptions. 

3.53 — Emphasis  of  Market 
Opportunities  Alternative.  The  purpose 
of  this  required  alternative  is  to 
emphasize  market  resources,  such  as 
timber,  range,  minerals,  commerical  fish, 
and  developed  recreation.  Management 


for  other  resources  would  be 
economically  efficient,  environmentally 
feasible,  and  consistent  with  emphasis 
on  market  outputs. 

3.54 — Emphasis  on  Nonmarket 
(Amenity)  Opportunities  Alternative. 
The  purpose  of  this  required  alternative 
is  to  emphasize  nonmarket  resources, 
such  as  fish  and  wildlife,  dispersed 
recreation,  and  wilderness,  with  market 
outputs  of  economically  efficient  and 
environmentally  feasible  levels. 

3.55 — Emphasis  on  Meeting  Assigned 
Renewable  Resource  Program  Outputs 
Alternative.  This  required  alternative 
determines  how  best  to  implement  the 
most  current  RPA  Program  as 
distributed  to  a  forest  through  the 
regional  guide.  The  assigned  program  is 
not  to  be  a  constraint  in  the 
consideration  of  other  alternatives  or  in 
selection  of  the  preferred  alternative. 

3.56 — Wilderness  Emphasis  with 
Capital  Investment  Emphases  on 
Remaining  Lands  Alternative 

1.  Purpose.  The  purpose  of  this 
required  alternative  is  to  emphasize 
wilderness  and  evaluate  the  potential 
for  maintaining  or  increasing  market 
outputs  on  the  nonwildemess  portions 
of  the  forest  through  intensified 
management. 

2.  Specifications 

a.  This  alternative  is  not  necessarily 
the  maximum  wilderness  alternative. 
However,  be  sure  that  it  has  a  fairly 
substantial  amount  of  quality  roadless 
acres  recommended  for  wilderness. 

b.  Assure  intensive  management  of 
nonwildemess  lands  in  this  alternative 
to  maintain  or  increase  commodity 
outputs  as  compared  to  the  current.  If 
this  level  of  output  is  not  feasible,  come 
as  close  as  possible  to  the  current. 
Accomplish  intensive  management  in  an  t 
economically  efficient  manner. 

3.57 — Other  Alternatives.  Other 
alternatives  are  developed  to  describe  a 
complete  range  of  reasonable  choices 
available  to  the  decisionmaker.  Be  sure 
that  there  are  no  significant  gaps  or 
voids  between  the  upper  and  lower 
limits  established  through  benchmark 
analysis. 

3.56 — Constraints  on  Alternatives 

1.  List  and  describe  constraints  for 
every  planning  alternative  analyzed  in 
detail.  Separate  those  that  are  common 
to  all  alternatives,  such  as  constraints 
required  to  honor  management 
requirements,  from  those  that  vary  by 
alternative. 

2.  Explain  in  detail  why  each 
constraint,  or  related  set  of  constraints, 
is  necessary.  Explain  how  the 
constraints  meet  management 
requirements,  environmental  standards, 
or  multiple-use  goals  and  objectives. 
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The  identification  of  issues,  concerns, 
and  opportunities  should  provide 
specific  reasons  for  having  certain 
constraints;  if  so,  explain. 

3.  To  the  extent  that  discretionary 
constraints  common  to  each  alternative 
are  additional  to  those  required  to  meet 
management  requirements  (and  are  not 
necessary  to  ensure  technically 
implementable],  explain  why  it  is 
necessary  to  include  them  in  every 
alternative  or  why  they  do  not  vary 
among  alternatives. 

4.  Define  the  monetary  opportunity 
costs  and  other  resource  implications  of 
constraints  that  significantly  reduce 
present  net  value.  Always  do  this  for 
constraints  that  are  common  to  all 
alternatives.  Make  every  effort  to  make 
these  determinations  during  the 
systemmatic  process  of  formulating 
alternatives. 

5.  Describe  the  processes  used  to  test 
and  evaluate  all  constraints  to  ensure 
that  they  are  cost  efficient  in  achieving 
the  objectives  of  each  alternative. 

3.&—ESTIMA  TED  EFFECTS  OF 
ALTERNATIVES.  Completing  this 
planning  action  provides  information  for 
comparing  alternatives  and  their 
response  to  public  issues,  management 
concerns,  and  resource  opportunities. 
Use  the  results  to  evaluate  and 
recommend  selection  of  a  preferred 
alternative  and  to  prepare  the  draft 
environmental  impact  statement. 
Document  analytical  procedures,  data 
sources,  and  the  evaluation  process  in 
consideration  of  the  effects  on: 

1.  Outputs  of  goods  and  services. 

2.  Sustained  yield  and  productivity  of 
resources. 

3.  The  physical  and  biological 
environment. 

4.  The  social  and  economic 
environment. 

5.  Prime  farmlands,  wetlands, 
floodplains,  and  energy  requirements. 

3. 7—EVALUA  TION  OF 
ALTERNA  TIVES  AND  PREFERRED 
ALTERNA  TIVE  RECOMMENDA  TION. 
Evaluation  of  forest  plan  alternatives 
leads  to  the  Forest  Supervisor's 
recommendation  of  a  preferred 
alternative  to  be  displayed  in  the  draft 
EIS  and  as  the  proposed  forest  plan. 
Document  the  evaluation  procedures  in 
the  planning  records  leading  to  the  draft 
EIS  and  proposed  plan  recommendation, 
but  do  not  make  these  available  for 
public  review  until  the  record  of 
decision  accompanying  the  final  plan 
and  environmental  impact  statement  is 
made  available  to  the  public. 

Adjustments  to  the  draft  may  be 
made,  based  upon  public  input  and 
other  factors,  in  preparation  of  the  final 
plan  and  environmental  impact 
statement.  During  this  process,  the 


following  is  considered  predecisional, 
deliberative  information  (FSM  6270)  and 
is  not  be  displayed  until  the  record  of 
decision  is  prepared: 

1.  The  process  used  to  evaluate  the 
alternatives  and  to  arrive  at  the 
preferred  alternative. 

2.  The  physical,  biological,  social,  and 
economic  criteria  used  to  evaluate  the 
alternatives. 

3.  The  results  of  the  evaluation. 
3.8— PLAN  APPROVAL.  Document 

procedures  used  in  approving  the  final 
forest  plan  in  the  record  for  decision. 
The  decision  is  made  by  the  Regional 
Forester,  based  on  the  recommendation 
of  the  Forest  Supervisor,  following 
analysis  of  public  comment  on  the  draft 
plan  and  EIS. 

Chapter  4 — Forest  Planning  Documents 

Contents 

14.1  ENVIRONMENTAL  IMPACT 
STATEMENT  OUTLINE 

14.11  Summary 

14.12  Chapter  1 — Purpose  and  Need 

14.13  Chapter  2 — Alternatives  Including 
the  Proposed  Action 

14.14  Chapter  3 — Affected  Environment 

14.15  Chapter  4 — Environmental 
Consequences 

14.16  Chapter  5 — List  of  Preparers 

14.17  Chapter  6 — List  of  Agencies, 
Organizations,  and  Persons  to 
Whom  Copies  of  the  Statement  are 
Sent 

14.18  Index 

14.19  Appendices 

14.19a  Appendix  A — Issues,  Concerns, 

and  Opportunities 
14.19b  Appendix  B — Description  of 

Analysis  Process 
14.19c  Appendix  C — Roadless  Area 

Evaluation 
14.19d  Appendix  D — Forest  Service 

Response  to  Comments 

14.2  FOREST  PLAN  OUTUNE 

14.21  Chapter  1— Forest  Plan 
Introduction 

14.22  Chapter  2 — Summary  of  the 
Analysis  of  the  Management 
Situation 

14.23  Chapter  3 — Response  to  Issues, 
Concerns,  and  Opportunities 

14.24  Chapter  4 — Forest  Management 
Direction 

14.24a  Forest  Management  Goals 
14.24b  Forest  Management  Objectives 
14.24c  Standards  and  Guidelines 
14.24d  Desired  Future  Condition  of  the 

Forest 
14.24e  Management  Prescriptions 
4.25  Chapter  5 — Implementation  of  the 

Forest  Plan 
14.25a  Implementation  Direction 
14.25b  Monitoring  and  Evaluation 

Process 
14.25c  Amendment 


14.26  Glossary 

14.27  Appendices 

14.3  RECORD  OF  DECISION 

14.31  Table  of  Contents 

14.32  The  Decision 

14.33  Alternatives  and  Issues        , 
Considered 

14.34  Rationale  for  the  Decision 

14.35  Mitigation  and  Monitoring 

14.36  Implementation 

14.37  Appeal  Rights 

14.38  Approval 

This  chapter  describes  the 
documentation  of  the  planning  process 
by  providing  an  outline  for  the  contents 
of  environmental  impact  statement 
accompanying  the  forest  plan  and  for 
the  plan  itself. 

4.1— ENVIRONMENTAL  IMPACT 
STATEMENT  OUTLINE.  Direction  for 
environmental  impact  statement 
preparation  is  in  40  CFR  Parts  1500- 
1508,  FSM  1950,  and  FSH  1909.15.  The 
outline  contained  in  this  section  is  a  list 
of  additional  content  requirements  for 
statements  accompanying  forest  plans. 
Requirements  are  the  same  for  both 
draft  and  final  statements  unless 
otherwise  indicated. 

4.11 — Summary.  The  purpose  of  the 
summary  is  to  summarize  the  content  of 
the  environmental  impact  statement  (40 
CFR  1502.12).  The  summary  should 
stress  major  conclusions,  areas  of 
controversy,  issues  raised  by  agencies 
and  the  public,  the  issues  to  be  resolved, 
and  the  preferred  alternative  and  range 
of  alternatives  analyzed.  It  should  be 
limited  to  20  to  25  pages  including  the 
effective  use  of  a  few  tables.  It  should 
be  clearly  written,  complete,  accurate, 
candid,  and  readable  so  as  to  invite 
review  of  the  parent  document.  The 
summary  should  contain  the  following 
sections: 

1.  A  Summary  of  Chapter  1 — Purpose 
and  Need.  Introduce  the  document  and 
the  concept  of  the  summary.  Identify  the 
nature  of  the  decision  and  content  of  the 
environmental  impact  statement. 
Summarize  the  purpose  and  need  for  the 
plan  and  environmental  impact 
statement.  Tie  to  the  National  Forest 
Management  Act  and  the  National 
Environmental  Policy  Act  and  their 
implementing  regulations.  Summarize 
the  public  issues,  management  concerns, 
and  resource  opportunities  and  the 
process  for  identifying  ICO's. 

2.  A  Summary  of  Chapter  2— 
Alternatives  Including  the  Proposed 
Action.  Summarize  the  process  used  to 
develop  alternatives.  Describe  each 
alternative  in  terms  to  its  goals  and 
objectives.  Summarize  a  comparison  of 
the  alternatives  through  the  use  of 
narrative  and  tabular  displays.  Include  a 
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table  that  lists  alternatives  in  decreasing 
amounts  of  vegetative  aMnagement, 
displays  pertinent  resoaroe  outputs,  and 
summarizes  ecoaonic  tradeoff^ 

3.  A  Summary  of  Chapter  3— Affected 
EnvironmenL  Present  a  brief  overview 
of  the  environmental  setting  by 
describing  the  resource  and 
environmental  componeati  \»h» 
affected. 

4.  A  Summary  of  Chapter  4— 
Environmental  Consequences.  Present  a 
summary  of  significant  environmental 
consequences  and  briefly  describe 
mitigation  measures  that  will  be  used  in 
plan  implementation. 

4.12— Chapter  1— Purpose  and  Need. 
This  chapter  identifies  the  reasonts)  for 
preparing  and  environmental  impact 
statement  (40  CFR  1502.13).  It  should 
address  the  following  elements: 

1.  Introduction.  The  introductory 
paragraphs  describe  the  nature  of  the 
decision  to  be  made  and  the  content  of 
the  environmental  impact  statement 
(EIS).  In  this  paragraph: 

a.  Assert  the  guiding  principles  of 
multiple-use  and  sustained-yield 
management. 

b.  Describe  net  public  benefit  to  meet 
the  definition  in  36  CFK  219.3. 

c.  Briefly  describe  content.  Include 
statements  that  the  FIS  discloses 
environmental  effects  and  considers 
alternatives  to  the  proposed  action. 

d.  Note  the  separation  of  the  EIS  and 
forest  plan.  Incorporate  the  plan  by 
reference  and  indicate  that  the  plan  is 
the  preferred  alternative  presented  in 
the  EIS. 

e.  Note  the  scope  of  the  planning 
horizon  but  place  emphasis  on 
management  during  the  10  to  15  year 
plan  period. 

2.  Planning  Process.  The  second 
section  summarizes  national,  regional, 
and  forest  planing  linkages,  legislative 
authorities,  and  the  planning  process.  In 
this  section: 

a.  Describe  the  relationship  to  the 
Renewable  Resources  Program  and  the 
regional  guide. 

b.  Refer  to  statutes  governing  planning 
and  the  implementing  regulations  (FSM 
1901  and  1920.1). 

c.  Briefly  outline  planning  and 
environmental  analysis  process  steps. 

d.  Include  a  statement  on  tiering 
proposed  projects  to  the  environmental 
impact  statement  during  plan 
implementation  (40  CFR  1508.28). 

3.  Location.  Provide  and  overview  of 
the  forest's  location,  including  a 
narrative  description  of  the  planning 
area  and  a  one-page  map. 

4.  Issues,  Concerns,  and 
Opportunities.  In  this  section: 


a.  Summarize  the  process  used  to 
identify  issues,  concerns,  and 
opportunities. 

b.  List  ICO's  to  be  considered  hi  the 
forest  plan.  State  possible  resource 
conflicts  in  responding  to  the  ICO's. 
Identify  the  interest  groups  and 
institutions  associated  with  the  issue 
and  identify  indicators  of  response  and 
their  measurements  used  in  responding 
to  ICO's. 

c.  Refer  to  Appendix  A  on  ICO's. 

d.  Discuss  resource  use  and 
development  opportunities. 

5.  Final  Environmental  Impact 
Statement.  In  this  section: 

a.  Provide  a  summary  of  draft  EIS 
public  participation  activities  and 
reference  Appendix  D  for  further 
discussion  and  display  of  public 
comment  received  and  Forest  Service 
response  to  the  comments. 

b.  Indicate  the  changes  between  the 
draft  and  final  and  further  summarize 
changes  made  in  the  final  EIS  as  a  result 
of  public  comment.  Highlight  new  items 
of  emphais  or  controversy  that 
developed  as  a  result  of  the  draft  review 
and  state  how  the  final  resolves  the 
items. 

6.  Planning  Records.  In  this  section: 

a.  Indicate  availability  of  planning 
records  and  state  where  they  may  be 
viewed. 

b.  Note  the  presence  and  location  of 
the  glossary  and  other  materials  that 
would  help  the  reader  more  easily 
understand  the  EIS  and  plan. 

4.13 — Chapter  2 — Alternatives 
Including  the  Proposed  Action.  This 
chapter  of  the  environmental  impact 
statement  summarizes  the  process  used 
to  develop  alternatives,  presents 
alternatives  considered,  and  then 
compares  the  alternatives  to  provide  an 
opportunity  for  objective  evaluation  (40 
CFR  1502.14).  Begin  with  an  overview  of 
the  chapter's  organization  and  reference 
the  analysis  process  described  more 
fully  in  Appendix  B.  The  following  items 
should  then  be  covered  in  chapter  2: 

1.  Overview  of  Alternative 
Development 

a.  Explain  the  concept  of  net  public 
benefit  and  its  relation  to  alternative 
formulation,  including  the  concept  of 
priced  and  nonpriced  benefits  and  costs 
and  their  use  in  decisionmaking. 
Differentiate  between  qualitative  and 
quantitative  nonpriced  benefits. 

b.  Describe  the  basis  of  developing  the 
alternatives  (36  CFR  219.12(f))  including 
the  process  used  in  formulating  and 
analyzing  benchmarks  and  alternatives. 

c.  Explain  the  relationship  of  the 
forest's  management  situation  to 
projected  demand  and  supply  potentials 
and  explain  how  management  and 


supply  protentials  respond  to  the  issues 
and  concerns. 

d.  Summarize  changes  made  in 
alternative  development  between  the 
draft  and  final.  Examples  include  a 
discussion  of  sensitivity  analysis  done 
on  timber,  recreation,  or  wildlife  valuing 
or  on  other  questions  about  assumptions 
used  to  develop  alternatives. 

2.  Description  of  the  Analysis  Process. 

a.  Briefly  describe  the  inventory 
process  that  identified  land  attributes. 
production  potentials,  and  capability 
areas. 

b.  Describe  the  process  used  to 
develop  optional  management 
objectives  (prescriptions)  and  the 
various  management  intensities  used. 

c.  Describe  the  role  of  FORPLAN  in 
selecting  and  scheduling  management 
options.  Indicate  the  degree  of  flexibility 
that  FORPLAN  has  in  reaching  cost 
efRcient  solutions. 

3.  Development  and  Implications  of 
Minimum  Specific  Management 
Requirements.  Develop  minimum 
specific  management  requirements  as 
defined  in  38  CFR  219.27  using  the 
analytical  process  described  in  section 
3.21  of  this  handbook.  Display  the 
opportunity  costs  of  meeting  the 
management  requirements  for  the 
maximum  present  net  value  benchmark 
and,  when  the  opportunity  costs  in  total 
are  signiflcant  (in  excess  of  2%  change 
in  PNV  and  ASQ),  discuss  the 
opportunity  costs  of  meeting  the 
standards  and  guidelines  for  the 
preferred  alternative. 

When  opportunity  costs  of  meeting 
the  standards  and  guidelines  for  the 
preferred  alternative  are  estimated  to  be 
significant  over  the  planning  period, 
provide  the  following  information: 

1.  Define  the  alternative  sets  of 
standards  and  guidelines  that  were 
examined  for  each  management 
requirements.  Indicate  the  scientific 
basis  for  the  alternatives.  If  alternatives 
were  not  examined,  state  why. 

2.  Estimate  the  opportunity  costs  and 
likelihood  of  satisfying  the  management 
requirements  associated  with  the 
alternative  sets  of  standards  and 
guidelines,  in  quantitative  terms  when 
possible.  , 

3.  Discuss  why  particular  sets  of 
standards  and  guidelines  were  selected 
and  why  others  were  rejected. 

4.  Identify  the  monitoring  and/or 
research  that  is  needed  prior  to  revision 
of  the  plan  to  permit  reevaluation  of  the 
standards  and  guidelines. 

The  analysis  of  standards  and 
guidelines  to  meet  management 
requirements  must  be  documented  or 
referenced  in  chapter  II  of  the 
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environmental  impact  statement.  The 
discussion  should  include: 

1.  The  rationale  for  initially  selecting 
a  set  of  standards  and  guidelines  and 
the  scientific  basis  for  that  selection. 

2.  The  opportunity  costs  and  other 
tradeoffs  considered  when  evaluating 
alternative  standards  and  guidelines. 

3.  The  reasons  why  one  set  of 
standards  and  guidelines  was  selected 
and  used  in  the  planning  process. 

4.  Development  and  Use  of 
Benchmarks. 

a.  Discuss  the  role  and  use  of 
benchmarks,  including  the  results  of 
benchmark  analysis  in  defining  resource 
potentials. 

b.  Show  how  benchmarks  assisted  in 
formulating  alternatives.  Describe  the 
constraints  common  to  all  benchmarks 
and  the  process  used  for  identifying 
tradeoffs  in  implementation  of 
management  requirements. 

c.  Include  the  rationale  for  eliminating 
benchmarks  from  further  detailed 
development  and  analysis.  Refer  to 
Appendix  B.  Description  of  Analysis 
Process. 

5.  Range  of  Alternatives. 

a.  Discuss  the  information  used  to 
develop  the  alternatives.  For  the  final 
EIS,  mention  changes  made  between 
draft  and  final  pertaining  to  the  range  of 
alternatives. 

b.  Describe  the  decision  space 
resulting  from  the  analysis  of  the 
management  situation  for  selected 
indicators  of  issue  resolution. 

c.  Describe  the  constraints  used  to 
develop  alternatives  and  indicate 
modification  made  to  the  constraints  in 
response  to  public  comment. 

d.  Discuss  how  all  facets  of  mitigation 
are  a  part  of  alternative  formulation  (40 
CFR  1508.20). 

6.  Alternatives  Eliminated  from 
Further  Detailed  Study.  Describe  the 
alternatives  eliminated  from  further 
detailed  study  and  the  rationale  for 
eliminating  them. 

7.  Alternatives  Considered  in  Detail. 
Describe  the  alternatives  in  equal  detail. 

a.  Include  the  objectives  to  be 
achieved  by  each  and  describe  how 
each  alternative  would  respond  to 
issues,  concerns,  and  opportunities 
(ICO's). 

b.  Describe  the  purpose,  intent,  or 
management  emphasis  of  each 
alternative  in  succinct  terms.  Mention 
changes  between  draft  and  final. 

c.  Indicate  that  analytical  results  of 
the  alternatives  will  display  outputs, 
timeframes,  costs,  benefits,  and 
availability  of  acres  for  management. 

d.  Refer  to  mitigation  measures  in 
management  prescriptions  that  may  be 
unique  for  any  alternative,  and  refer  to 


other  parts  of  the  EIS  where  additional 
or  detailed  information  is  available. 

e.  Explain  the  basis  for  development 
and  use  of  the  "no  action"  alternative 
(36  CFR  219.12(f)(7)).  Reference  the 
NEPA  requirement  to  use  this 
alternative  as  a  basis  for  comparison  of 
all  alternatives. 

8.  Comparison  of  Alternatives.  The 
alternative  comparison  section 
describes  management  alternatives  for 
significant  resources;  presents  the 
outputs;  summarizes  physical 
biological  economic,  and  social 
impacts;  and  displays  discounted  costs 
and  benefits  (PNV)  in  a  way  that 
sharply  defines  tradeoffs  and  allows  a 
reader  to  make  an  objective  evaluation. 
Ensure  the  changes  made  between  draft 
and  final  are  clearly  indicated  and  that 
they  are  responsive  to  public  comment. 
Refer  to  chapers  III  and  IV  and 
appropriate  appendices  to  substantiate 
conclusions  reached  in  this  comparison. 
The  following  items  should  be  discussed 
and  included  in  the  comparison  of 
alternatives: 

a.  Discuss  the  application  of 
management  direction  to  the  land 
through  use  of  management  areas  and 
management  prescriptions.  Indicate  that 
the  acreage  and  location  of  land  areas 
assigned  to  a  management  area  varies 
by  alternative  while  the  direction  for  the 
management  area  remains  the  same. 
Briefly  describe  each  management  area 
and  accompanying  direction  to  be 
applied.  Use  a  table  to  indicate  the  acres 
of  land  by  management  area  by 
alternative. 

b.  Present  a  table  displaying 
quantitative  resource  outputs  by 
alternative  and  selected  benchmarks,  if 
appropriate.  Order  the  alternatives  in 
columns  from  most  to  least  suitable  land 
selected  for  timber  production.  Indicate 
this  ordering  is  used  to  present  a  logical 
progression  of  all  outputs  due  to  the 
close  tie  experienced  with  vegetation 
management.  Arrange  the  units  of 
measures  in  rows  in  logical  groupings  by 
combining  similar  items  such  as 
recreation  use/outputs  and  other  similar 
resources. 

c.  Discuss  qualitative  resource  outputs 
and  effects.  This  discussion  should 
support  the  quantitative  table  with 
discussion  as  necessary  to  show  key 
relationships.  If  this  discussion  is  better 
adapted  to  a  tabular  display,  order  the 
alternatives  in  the  same  order  as  in  the 
quantitative  table. 

d.  Provide  a  discussion  of  how  each 
alternative  responds  to  the  issues, 
concerns,  and  opportunities.  Provide  a 
cross  walk  to  the  previous  two  tables  if 
appropriate. 

e.  The  remainder  of  the  chapter 
focuses  on  outputs  for  and  effects  upon 


individual  resources.  The  discussion 
should  focus  on  significant  variations  by 
alternative  and  should  highlight 
unavoidable  adverse  effects  when 
identified.  As  a  minimum,  the  following 
resources/uses  should  be  considered  in 
displaying  alternative  comparisons. 

(1)  Recreaction.  Provide  a  general 
orientation  to  the  types  and  scope  of 
recreation  opportunities  to  be  managed 
and  introduce  the  Recreation 
Opportunity  Spectrum  (ROS)  concept 
Discuss  each  type  of  recreation  use 
individually. 

(a)  Dispersed — ^Present  the  various 
dispersed  recreation  settings  and  relate 
how  the  supply  (capacity)  by  alternative 
compares  with  projected  demand. 
Discuss  the  differences  by  ROS  class  by 
alternative  in  tabular  or  narrative 
displays. 

(d)  Developed — ^Identify  existing 
capacity  and  development  and  timefame 
required  to  meet  projected  demand. 
Discuss  the  types  and  location  of 
development  planned  and  indicate  the 
differences  beween  alternatives. 

(c)  Hunting  and  Fishing — ^Indicate  the 
plaimed  wildlife  and  fish  user  days  by 
alternative  and  display  the  response  to 
user  demand  over  time. 

(d)  Wild  and  Scenic  Rivers— Identify 
wild  and  scenic  river  eligibility  as 
appropriate.  If  suitability  is  analyzed, 
indicate  the  differences  by  alternative. 

(2)  Wilderness.  The  goal  of  this 
section  is  to  describe  the  roadless  area 
situation  and  to  indicate  proposed 
management  decisions  for  these  areas. 
This  section  should: 

(a)  Identify  acres  recommended  for 
wilderness  by  alternative  to  include  a 
table  indicating  recommendations  for 
each  individual  roadless  area  by 
alternative. 

(b)  In  the  same  or  in  a  different  table, 
indicate  management  emphasis  for  each 
roadless  area  when  not  recommended 
for  wilderness  including  the  acres  of  the 
area  that  will  remain  roadless  and 
undeveloped  at  the  end  of  the  planning 
period. 

(3)  Visual  Quality.  Indicate  the  acres 
to  be  managed  to  meet  visual  quality 
objectives  of  preservation,  retention, 
partial  retention,  modification,  and 
maximum  modification  for  each 
alternative. 

(4)  Research  Natural  Areas.  Indicate 
acres,  names  of  areas,  and  resources 
represented  by  alternative. 

(5)  Wildlife.  Provide  the  following 
listings: 

(a)  Indicator  species  with 
management  emphasis  specified  for 
each  alternative. 

(b)  Threatened  and  endangered 
species  with  consultation  with  the  US 
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Fish  and  Wildlife  Service  noted.  Note 
dianges  made  between  draft  and  final 
due  to  a  biological  opinion  from  die  US 
Fish  and  Wiltflife  Service. 

(c)  A  tisting  of  the  amount  of  old 
growth  timber  remaining  after  the  first 
and  in  the  tenth  decade. 

(6)  Fish.  Discuss  indicator  species, 
habitat  capability,  and  smoh  production 
by  alternative. 

(7)  Range.  Discuss  planned  use  of  the 
resources  by  alternative  and  the 
relationship  to  range  capacity  and 
demand. 

(8}  Timber.  Display  the  following  for 
the  timber  resource  in  both  cubic  foot 
and  board  foot  measure  for  all  decades: 

(a)  Ccnnpare  current  and  future  timber 
outputs  for  all  alternatives  by  mdicating 
projected  allowable  sale  quantity, 
timber  sale  program  quantity,  and  long- 
term  sustained  yield  capacity.  Include  a 
display  of  lands  suitable  for  timber 
production  by  alternative  and  the  past 
decade  allowable  sale  quantity,  average 
annaal  volume  sold,  and  average  annual 
volume  harvested. 

(b)  Discuss  the  differences  between 
the  current  level  of  timber  production 
and  the  projected  output  for  all 
alternatives.  Include  explanations  for 
differences  in  utilization  standards, 
inventories/inventory  standards,  yield 
calculations  and  tables,  land  base 
acreage  (both  tentatively  suitable  and 
suitable  acres),  and  changes  in 
management  requirements. 

(c)  Discuss  the  silvicultural  methods 
available  to  manage  the  resource  and 
the  acres  scheduled  for  clear-cut 
shelterwood,  andsalective  harvest  by 
alternative. 

(gj  Soil  and  Water.  Insure  the 
comparison: 

(a)  Displays  and  discusses  the 
sediment  production  potential  in  terms 
of  the  activities  that  generate  sediment. 
Include  a  table  displaying  amounts  of 
sediment  producing  activities  by 
alternative  as  indicators  of  their 
sediment  production  potential.  Rank 
alternative  as  to  their  relative  risk  of 
affecting  watersheds  and  discuss 
di^erences  among  alternatives. 

(b]  Discusses  best  management 
practices  and  states  they  will  be  used  in 
all  alternatives  to  assure  that  activities 
will  meet  or  exceed  water  quality 
standards.  Mention  the  use  of 
monitoring  during  project  execution  to 
ensure  meeting  water  quality  goals  and 
identify  how  adjustments  will  be  made 
in  projects  where  conflict  with  the  goal 
is  identiHed. 

(10)  Minerals.  Show  mineral  potential 
and  indicate  areas  closed,  restricted, 
and  opened  to  entry  by  alternative. 

(11)  Transportation  System.  The  focus 
of  this  section  is  on  road  and  trail 


construction  and  management.  Separate 
constroction  from  reconstruction  and 
indicate  planned  outputs  by  alternative 
for  both  roads  and  trails.  Indicate  the 
miles  of  roads  to  be  seasonally  or 
permanently  closed  with  a  total  of  the 
transportation  system  indicated  by 
alternative.  Use  a  narrative  discussion 
to  distinguish  between  plan  period  and 
planning  horizon  transportation  needs 
and  indicate  flexibility  of  the 
transportation  system  to  meet  future 
management  needs.. 

(12)  Fire.  Include  a  discussion  of  the 
differences  in  fire  management  by 
alternative. 

(13)  Energy.  Include  a  table  showing 
energy  consumption  by  major  categories 
of  activities  by  alternative  for  the 
planning  period  in  billion  BTU's. 

(14)  Environmental  Consequences. 
Present  a  summary  oi  environmental 
consequences  from  chapter  IV  to 
explain  the  alternatives  being 
considered  and  their  differences. 
Present  in  tabular  form  the  significant 
quantitative  and  qualitative 
environmental  effects  that  bear  on  the 
issues  and  concerns  by  alternative. 
Siunmarize  and  refer  to  chapter  IV  to 
present  environmental  effects  by 
alternative  and  appropriate 
benchmarks.  Highlight  unavoidable 
adverse  effects  and  discuss  significant 
variations  in  effects  by  alternative. 

(15)  Economic  Effects.  Display  and 
discuss  differences  in  economic  benefits 
and  costs,  and  the  general  reasons  for 
those  differences.  Include  here,  or 
provide  a  cross-reference,  to  a  full 
discussion  elsewhere  in  the  EIS  of  the 
relationship  between  economic  values 
and  net  public  benefits. 

(a)  Display  in  a  table,  as  shown  in 
exhibit  1.  data  corresponding  to  the 
following: 
Rows:  List  maximum  present  net  value 

(PNV)  benchmark  and  the 

alternatives  in  order  of  decreasing 

PNV. 
Columns: 
Column  1:  Present  net  value  (PNV). 
Column  2:  Incremental  differences  in 

PNV  among  successive  alternatives. 
Column  3:  Discounted  costs. 
Column  4:  Incremental  difference  in 

discounted  costs  between 

alternatives. 
Coltunn  5:  Discounted  economic 

benefits. 
Column  6:  Incremental  differences  in 

discounted  economic  benefits 

between  alternatives. 

Minor  variations  of  column  ordering 
to  meet  Regional  Office  guidance  are 
permissible.  Discuss  the  table  and  the 
differences  displayed. 


(b)  Display  in  a  table,  as  shown  in 
exhibit  2.  data  corresponding  to  the 
following: 

Rows:  Alternatives  ranked  in  order  of 

decreasing  PNV. 
Columns: 
Column  1:  Present  net  value  (PNV). 
Column  2:  Largest  discounted 

economic  benefits  associated  with  a 

single  resource  output. 
Column  3-5:  Discounted  economic 

benefits  associated  with  other 

individual  outputs  that  account  for  a 

significant  portion  of  total 

discounted  economic  benefits. 
Column  6:  Largest  discounted  costs 

directly  attributable  to  producing  a 

single  resource  output. 
Column  7:  Discounted  costs 

attributable  to  expenditures  for 

roads. 
Additional  Columns  as  Necessary: 

Discounted  costs  directly 

attributable  to  other  individual 

outputs  that  account  for  a 

significant  portion  of  total 

discounted  costs. 

Minor  variations  of  column  ordering 
to  meet  Regional  Office  guidance  are 
permissible.  Include  all  discounted 
benefits  and  all  discounted  costs  in  the 
table.  Include  a  footnote  with  this  table 
saying  that  direct  comparisons  of 
benefits  and  costs  displayed  for 
individual  resource  outputs  provide 
general  indications  of  relationships,  but 
that  these  general  indications  may  be 
misleading  because  many  outputs  in 
multiple-use  forestry  have  common 
costs  of  production  that  cannot  be 
reliably  separated  and  attributed  to 
individual  resources. 

Define  general  patterns  of  changes 
across  alternatives  in  PNV,  discounted 
benefits,  and  discounted  costs.  Explain 
deviations  from  general  patterns. 

Recognize  the  likely  or  possible 
significance  of  currently  speculative  and 
unquantified  economic  values,  such  as 
those  often  associated  with  minerals.  To 
the  extent  reasonable,  indicate  in  the 
narrative  discussion  whether  or  not  they 
are  likely  to  vary  significantly  among 
alternatives. 

(c)  Describe  and  distinguish  between 
capital  investment  and  operations  and 
maintenance  costs  and  between  costs 
that  do  and  do  not  vary  significant  by 
alternative.  Reference  detailed 
discussion  of  costs  in  Appendix  B. 

(d)  Discuss  significant  differences  in 
economic  benefits  among  alternatives 
by  market  and  nonmarket  resources. 
Distinguish  between  financial  values 
collected  as  cash  receipts  and  economic 
benefits  received  by  users  without 
payment. 


(e)  Display  in  a  table,  as  shown  in 
exhibit  3,  data  corresponding  to  the 
following  rows  and  columns: 

Rows:  Alternatives  ranked  in  order  of 
decreasing  average  annual 
(undiscounted)  net  cash  flows  in  the 
first  decade. 
Columns: 
Column  1:  Average  annual  net  cash 

flow  in  the  first  decade. 
Column  2:  Average  annual  total  costs 

in  the  first  decade. 
Column  3:  Average  annual  total  cash 

receipts  in  the  first  decade. 
Column  4:  Average  annual  noncash 
economic  benefits  in  the  first 
decade. 
Columns  5-8:  Repeat  the  data  of 
columns  1  through  4  for  a  later 
decade  that  best  defines  changes  in 
net  cash  flows  over  time. 
Minor  variations  of  column  ordering 
to  meet  Regional  Office  guidance  are 
permissible.  Include  footnote  stating  in 
effect  that  costs  are  limited  to  agency  or 
taxpayer  expenditures  and  that 
payments  to  counties  and  expenditures 
by  cooperators  are  excluded. 

(f)  For  the  purposes  of  preparing  this 
section  of  the  EIS,  noncash  economic 
benefits  are  defined  to  be  that  portion  of 
total  economic  benefits  not  collected  as 
cash  receipts.  Define  the  relationship 
between  cash  receipts  and  total 
economic  benefits.  Contrast  the  ranking 
of  alternatives  in  exhibit  1  and  exhibit  3. 
Discuss  the  differences  in  values 
displayed  for  the  different  decades  in 
exhibit  3. 


(g)  Follow  the  general  order  of 
presentation  in  items  a-f  above,  but 
subdivisions  of  the  materials  are 
optional.  Supplementary  figures  and 
tables  useful  in  more  fully  explaining  the 
situation  on  a  forest  are  optional. 
Liberal  cross  referencing  to  more 
detailed  discussions  is  encouraged. 

(16)  Major  Tradeoffs  Among 
Alternatives.  Display  and  discuss  the 
major  tradeoffs  related  to  major  issues 
and  national  concerns  among 
alternatives.  State  that  a  complete 
understanding  of  differences  among 
alternatives  requires  reading  all  of 
chapters  n  and  IV. 

(a)  Provide  a  partial  context  for 
evaluating  alternatives  by  briefly  stating 
how  and  which  national,  regional,  and 
local  publics  would  be  served  by  forest 
management  in  the  future. 

(b)  Summarize  in  text  form  quantified 
indicators  of  responsiveness  to  all 
issues,  concerns,  and  opportuntities  that 
lead  to  differences  in  alternatives  and 
that  vary  across  alternatives.  Cross- 
reference  full  discussions  of  these 
indicators  in  Appendix  A  or  elsewhere 
in  accord  with  Regional  Office  guidance. 

(c)  Define,  as  indicators  of  national 
interest,  present  net  value  and  net  cash 
flow. 

(d)  Include  forest-dependent  jobs  and 
community  income  as  indicators  of 
either  responsiveness  to  ICO's  or  of 
local  community  interest. 

(e)  Display  in  a  table,  as  shown  in 
exhibit  4.  quantitative  data 


corresponding  to  the  following  rows  and 
columns: 

Rows:  Alternatives  ranked  in  order  of 

decreasing  PNV. 
Columns: 

Column  1:  Present  net  value  (PNV). 

Column  2:  Average  aimual  net  cash 
flow  in  first  decade  and  in  later 
decade  reported  in  exhibit  3. 

Column  3:  Average  annual  noncash 
benefits  in  first  decade  and  in  later 
decade  reported  in  exhibit  3. 

Remaining  Columns  as  Necessary: 
The  most  appropriate  forms  of 
expression  in  quantitative  terms  of 
each  of  the  remaining  indicators 
indentified  above.  These  must 
include  indicators  for  forest- 
dependent  employment  and  income 
for  the  average  annual  year  in  first 
decade. 

(f)  Summarize  as  briefly  as  possible  in 
the  text  the  meaning  of  differences  in 
the  indicators  as  displayed  in  exhibit  4 
for  each  alternative,  in  order  of 
decreasing  PNV.  Emphasize  similarities 
and  differences  among  alternatives.  Do 
not  dwell  on  minor  differences;  include 
differences  not  reflected  in  exhibit  4 
only  as  necessary.  Highlight  the  sources 
or  reasons  for  differences  in  cash 
(financial)  and/or  noncash  benefits. 
Then  describe  the  positive  and  negative 
changes  in  other  indicators  in  a  manner 
that  makes  clear  the  significant  trade- 
offs that  accompany  changes  in 
responses  to  ICO's  and  in  net  economic 
benefits  across  alternatives. 


Exhibit  1  .—Present  Net  Value  and  Discounted  Costs  and  Benefits  of  Alternatives 

[Million  dollars] 


PNV 

Change 

Discounted 

Discounted 

Alternative/Benchmark 

Costs 

Change 

Benefits 

Change 

Mav  PNV  (Ronrhmarkt 

2.569 
2,417 
2.333 
2.163 
2.140 
2.014 
1.962 
1.909 
1,831 
1.799 
1,515 
1.460 
1.320 

866 

3.435 

-152 

71 

-81 

AH   9 

937 

3,354 
3.265 

2.951 

-84 

-5 

-89 

Alt   A 

932 

-170 

-144 

-3 

Ah   ft  /niiiTAnt  Mnt)                                                                            ..  .    

788 

-23 

38 

16 

AH    1  IRPA)                                                                                                      

826 

2.967 

-99 

-30 

-130 

^K    Q                                                                                                                                                                          

796 

2.637 

-79 

-11 

-90 

A.H   ti                                                                                         *         

785 

2.747 

-53 

-32 

-85 

AU      «A                                                                                                                                                                                                                                   

753 

2.662 

-78 

-108 

-186 

645 

2.476 

-'"^;^y' 

2,245 
2.172 

-31 

-7 

-39 

638 

-284 

92 

-192 

AH    7 

730 

-55 

-18 

-73 

AM     Q                                                                                                                                                                                                   

712 

-140 

-51 

-191 

Alts 

661 

1.981 

BEST  COPY  AVAILABLE 
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Exhibit  2.— Present  Net  Value  and  Discounted  Benefits  and  Costs  by  Resource  Groups  * 

[Million  doNvs] 


Present  net 
value 

Discounted  benefits 

Discounted  costs 

Alternative 

Timber 

Rec. 

Ranga 

Other 

Timbef 

Roads 

Rec. 

Range 

Other 

2 

2.410 
2.333 
2.163 
2.140 
2.041 
1.9B? 
1.909 
1.831 
1.799 
1,515 
1.460 
1,320 

3.103 
2.907 
2.611 
2.674 
2.504 
2,458 
2,371 
2,182 
2.143 
1,872 
1.794 
1.631 

246 
263 
259 
288 
249 
286 
287 
292 
292 
307 
305 
290 

3 
3 
3 
3 
3 
3 
3 
2 
2 
3 
3 
3 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

357 
^T? 
275 
302 
290 
298 
275 
225 
219 
283 
273 
244 

332 
337 
80 
271 
266 
234 
224 
217 
216 
198 
187 
176 

63 
69 
60 
68 
58 
58 
69 
61 
61 
61 
71 
62 

6 
7 
6 
6 
S 
5 
5 
3 
3 
3 
3 
3 

179 

4                   „ „ 

187 

8  Current 

175 

1(RPA) 

6 » 

5 

179 
177 
190 

10       „ 

180 

12  Depart _ 

139 

1 1  Prefer 

139 

185 

g            

178 

3               „ 

176 

■  Direct  comparisons  of  bertefits  and  costs  by  individual  resource  provide  broad  irtdications  of  relationsriips,  but  ttiey  may  t>e  misleading  because  many  costs  are 
nonseparable  under  multiple  use  management. 

Exhibit  3.— Average  Annual  Cash  Flows  and  Noncash  Benefits  in  the  First  and  Fifth  Decades  by  Alternative  * 

(Million  dollars] 


Decadal 

Decades 

Net  receipts 

Total 
costs 

Total 
receipts 

ftoncash 

benefits  to 

users 

Net  receipts 

Total 
costs 

Total 
receipts 

l*5ncash 

benefits  to 

users 

2         

30 
21 
19 

33 
29 
28 
21 
22 
25 
35 
25 
23 
28 
27 
25 

63 
SO 
47 
39 
39 
42 
49 
36 
32 
29 
26 
21 

161 
137 
134 
131 
122 
160 
163 
148 
137 
116 
110 
98 

33 
29 
28 
23 
22 
26 
32 
30 
29 
27 
25 
24 

194 
166 
162 

154 
144 
186 
195 
178 
166 
143 
135 
122 

1 

6                          

12 

11 

8 

4       

5 

10 - 

g 

3                  „ 

'  Costs  include  only  those  of  ttte  Forest  Service:  receipts  do  not  include  payments  to  counties. 
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Indicators  Of  llc«pon«lvene*«  of  Alternative!  to  Major  lasuea  And  National  Concerns 


Tlaker  Issues 


Water 


Wilderness  t  Roadless 


Fisheries  i 


First 

Issue 

Wildlife 

Issues 

Decades  1/S 

Decade 

Suitable 

Sao  It 

Catchable 

SuMer 

Average 

per  Year 

Harvest 

LTSY 

Tlabcr 

Production 

- 

Trout 

Elk  by 

Net 

Noncash 

Average/ 

Lands 

by  Dec 

adc 

Roadless 

Decade 

Decade 

PNV 

Receipts 

Benefits 

Annual 

1st 

3rd 

Wilderness  Managesient 

lat/5th 

lst/3rd 

ALTERNATIVE 

t  Million 

t  Million 

MMBF 

M  ACRES 

Index 

y 

M  Acres 

Inde 

X  1^ 

2 

2.»17 

30/161 

7/15 

303 

616 

1.769 

100 

n* 

0 

17 

9*/102 

9*/83 

* 

2.333 

14/163 

7/16 

296 

624 

1.786 

98 

114 

69 

0 

95/105 

95/84 

0 

2  163 

17/160 

7/15 

253 

552 

1.594 

100 

117 

131 

90 

100/111 

100/92 

1 

2  140 

21/137 

8/18 

256 

504 

1.501 

99 

116 

153 

J31 

99/109 

105/93 

6 

2   Ottl 

19/13* 

8/1* 

2*8 

•95 

l.*53 

100 

116 

374 

0 

99/110 

107/94 

5 

1  9fe2 

11/148 

8/18 

283 

5*1 

1  552 

101 

116 

146 

220 

100/110 

104/99 

10 

1  .909 

9/137 

8/18 

230 

504 

l.*15 

101 

117 

640 

0 

101/110 

104/99 

12 

1  831 

18/131 

8/18 

190 

424 

1.522 

100 

120 

142 

188 

100/112 

106/104 

11 

1.799 

17/122 

8/18 

192 

424 

1.522 

101 

120 

142 

188 

100/112 

100/104 

7 

1  515 

1/116 

8/19 

J  89 

*53 

1.926 

101 

119 

252 

283 

100/112 

107/106 

9 

1  .460 

-l/UO 

8/19 

182 

*23 

1.230 

100 

120 

390 

208 

100/112 

108/108 

3 

1  320 

-4/98 

8/16 

164 

385 

1.107 

101 

120 

53 

15 

100/112 

109/109 

Coaaunity  Effects  Issue 


Recreational  Issue 


Percent 

Change 

Deaand 

Satisfied  - 

5th 

Decade 

X  VQ  Mar 

ageaent  of 

Payments 

Jo 

bs 

and 

Tla   Acres 

To 

'"ounty 

I 

ncoae 

Developed 

Seai- 

Prlaltive 

Incresse 

1st 

Decade 

Non- 

Partial 

1st 

Decsde 

Jobs 

Incoae 

Motor 

Motor 

Retention 

Retention 

ALTERNATIVE 

S 

MM 

t 

1 

( 

( 

1 

f 

3 

17 
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4. 14— Chapter  3— Affected 
Environment.  (40  CFR  1502.15).  This 
chapter  should  help  the  environmental 
impact  statement  reviewer  understand 
the  effects  of  implementing  each 
alternative  considered  in  detail. 
Describe  the  current  condition,  past 
practices,  and  future  trends  as  indicated 
below: 

1.  Succinctly  describe  the  existing 
environment  of  the  area(s)  affected  by 
the  alternatives.  Include  areas  within 
and  outside  the  forest  boundary.  The 
description  should  be  commensurate 
with  the  importance  of  the  potential 
impact  upon  the  resource  and  related  to 
the  issues,  concerns,  and  opportunities 
identified  during  the  planning  process 
and  the  decisions  being  made  in  the 
forest  plan. 

2.  Describe  physical  and  biological 
characteristics  of  the  area  affected. 
Summarize  significant  existing  resources 
including  potential  problems,  conflicts, 
constraints,  or  opportunities.  Discuss 
and  resource  supply  potentials  and 
projected  future  demands  for  resource 
outputs. 

3.  Discuss  historic  costs  and  receipts 
associated  with  timber  sales  and  recent 
history  of  below  cost  sales  on  the  forest. 
Illustrate  situations  where  individual 
sales  may  not  recover  costs  but 
contribute  to  encomic  efficiency 
objectives.  Display  the  allowable  sale 
quantity  and  actual  volume  of  timber 
sold  and  harvested  by  year  during  the 
period  that  the  existing  plan  has  been  in 
effect. 

4.  Describe  social  and  economic 
characteristics.  Present  the  demographic 
and  employment/income  picture  of  the 
planning  area.  Identify  groups 
potentially  affected  by  the  alternatives, 
state  where  they  live  and  identify  how 
they  may  be  affected. 

4.15 — Chapter  4 — Environmental 
Consequences.  (40  CFR  1502.16).  This 
chapter  describes  the  scientific  basis  for 
determining  impacts  and  the  specific 
environmental  consequences  that  can  be 
anticipated  with  implementation  of  the 
alternatives. 

1.  Introduction.  State  the  purpose  and 
content  of  the  chapter. 

2.  Activities  of  No  Significant 
Environmental  Effect.  In  this  section  of 
the  chapter,  identify  those 
environmental  issues  eliminated  from 
further  detailed  study  or  covered  by 
previous  environmental  review  (40  CFR 
1501.7(a)(3)). 

3.  Environmental  Consequences. 
Describe  environmental  consequences 
associated  with  the  alternatives.  Note 
that  resource  outputs  and/or  activities 
are  not  necessarily  effects. 


a.  Describe  direct,  indirect,  and 
cumulative  environmental  effects  of  the 
alternatives. 

b.  Identify  possible  conflicts  between 
the  proposed  action  and  other  Federal, 
Regional,  State,  and  local  goals  and 
objectives. 

c.  Identify  energy  requirements  and 
the  conservation  potential  of  the 
alternatives  and  their  mitigation 
measures. 

d.  Identify  nonrenewable  resource 
requirements  and  the  conservation 
potential  by  alternative.  Describe 
mitigation  measures  if  developed. 

e.  Discuss  consequences  upon  urban 
quality,  historical  values,  and  cultural 
resources. 

f.  Discuss  incomplete  or  unavailable 
essential  information  and  how  it  is  or 
will  be  addressed. 

g.  Discuss  cumulative  effects  on  the 
social  and  economic  environment, 

.  including  any  conflicts  that  could  occur 
with  energy  requirements  of  other 
agencies  and  the  Forest  Service. 

h.  Discuss  the  relationship  between 
short-term  use  and  long-term 
productivity. 

i.  Discuss  irreversible  and 
irretrievable  commitment  of  resources. 

j.  Discuss  probable  adverse 
environmental  effects  that  are 
unavoidable. 

4.  Mitigation.  Describe  the  mitigation 
measures  included  in  management 
prescriptions  and  the  additional 
measures  needed.  Provide  information 
or  references  to  support  conclusions 
regarding  effectiveness  of  mitigation 
measures. 

4.16— Chapter  S^List  of  Preparers. 
Present  a  brief  list  of  those  individuals 
who  made  a  contribution  to  the  planning 
effort.  List  each  person's  name, 
academic  degree(s)  and  major(s),  years 
of  experience  in  planning,  and  the 
principle  function  or  subject  matter 
handled.  The  list  should  normally  not 
exceed  two  or  three  pages. 

4.17— Chapter  6— List  of  Agencies, 
Organizatins,  and  Persons  to  Whom 
Copies  of  the  Statement  are  Sent.  Group 
recipients  by  Federal  officials  and 
agencies.  Indian  tribes.  State  officials 
and  agencies,  local  officials  and 
agencies,  libraries,  organizations,  and 
individuals.  Do  not  include  addresses 
and  phone  numbers  of  individuals.  This 
chapter  of  the  final  EIS  may  also  contain 
response  to  comments  received  on  the 
draft  EIS. 

4.18 — Index.  Guidelines  for 
development  of  an  index  are  in  chapter 
60  of  FSH  1909.15.  the  Environmental 
Policy  and  Procedures  Handbook. 

4.19— Appendices.  Three  appendices 
are  mandatory  in  the  draft 
environmental  impact  statement — 


Issues,  Concerns,  and  Opportunities; 
Description  of  Analysis  Process;  and 
Roadless  Area  Evaluation.  Include  other 
appendices  if  they  are  necessary  to 
support  special  analyses  and  topics  of 
special  concern.  At  appropriate  points  in 
the  text  of  the  EIS.  provide  cross 
references  to  the  appendices.  The  final 
environmental  impact  statement  must 
include  a  fourth  appendix — Public 
Comment. 

4.19a — Appendix  A — Issues, 
Concerns,  and  Opportunities. 

1.  Describe  the  process  used  to 
identify  issues,  concerns,  and 
opportunities  (ICO's).  Also,  list  criteria 
and  describe  the  screening  process  used 
to  narrow  the  scope  of  ICO's. 

2.  Describes  the  selected  issues, 
concerns,  and  opportunities. 

a.  List  issues  addressed  in  the 
environmental  impact  statement  and 
describe  relationships  among  resources 
within  and  between  issues. 

b.  Distinguish  ICO's  deferred  for 
resolution  outside  the  forest  planning 
process,  treated  the  same  way  in  all 
alternatives,  and/or  treated  differently 
in  the  design  of  alternatives. 

c.  Describe  both  quantitatively  and 
qualitatively  the  forest's  potential 
capability  to  respond  to  each  ICO  or  to 
groups  of  ICO's. 

d.  Describe  how  ICO's  and  resultant 
goals  and  objectives  were  used  to  build 
alternatives  within  the  range  defined  by 
the  benchmarks. 

e.  Discuss  which  of  the  ICO's  are 
competitive  and  require  trade-off 
evaluation. 

f.  Identify  interest  groups  and 
institutions  associated  with  the  issues, 
the  conflict  involved,  and  the  indicators 
of  response  and  their  measurements. 

3.  Describe  the  process  used  to 
consult  with  others. 

a.  List  other  agencies  and  Indian 
tribes  contacted.  Describe  other  agency 
and  tribal  plans  reviewed  and  how  such 
plans  figured  in  the  Forest  Service 
planning  process. 

b.  List  other  consultations  and 
contacts  in  addition  to  general  public 
involvement  activities. 

4.19b — Appendix  B — Description  of 
Analysis  Process.  This  appendix 
describes  the  forest's  analysis  process. 
Summarize  the  analysis  process  under 
the  following  headings: 

1.  Introduction. 

a.  Describe  the  complexity  and 
magnitude  of  the  planning  problem 
along  with  the  opportunity  for  use  of 
analytical  techniques  to  reduce  its 
complexity  and  magnitude  to 
manageable  proportions.  Provide  an 
overview  of  the  process:  devote  at  least 
one  paragraph  to  each  step  of  the 
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process.  Refer  to  and  incorporate  the 
planning  records  (40  CFR  1502.21). 

b.  Distinguish  between  the  analytical 
phase  of  the  process  and  the  judgmental 
and  execution  phases.  Cite  location  of 
judgmental  and  execution  phases  in  the 
environmental  impact  statement. 

2.  Inventory  Data  for  Information 
Collection. 

a.  Briefly  describe  conceptual  data 
needs  and  indicate  how  the 
interdisciplinary  team  collected  and 
used  data  to: 

(1)  Delineate  basic  capability  areas. 

(2)  Stratify  the  forest  into  analysis 
areas. 

(3)  Determine  production  coefficients. 

(4)  Determine  areas  that  are 
tentatively  suitable  for  management 
practices. 

(5)  Develop  allocation  and  scheduling 
alternatives. 

(6)  Monitor  implementation. 

(7)  Develop  subsequent  programs  for 
plan  implementation. 

b.  Summarize,  cite,  and  describe 
sources  of  data  used  in  analysis. 

3.  The  Forest  Planning  Model 
(FORPLAN). 

a.  Overview.  Develop  an  introductory 
overview  of  FORPLAN  including  its 
basic  concepts  such  as  analysis  areas, 
prescriptions,  coefflcients,  and 
constraints.  Describe  the  development 
of  the  prescriptions  and  their  analysis  in 
the  FORPLAN  models  to  provide  a  cost- 
efficient  means  of  achieving  objectives. 

b.  Analysis  Process.  Explain  the 
analysis  process,  including  the  various 
analytical  tools.  Discuss  the  analysis 
prior  to  FORPLAN,  use  of  FORPLAN  in 
the  analysis,  and  the  analysis  done  in 
addition  to  FORPLAN  model  analysis. 
Indicate  how  cost  efficiency  beyond  that 
revealed  through  FORPLAN  analysis  is 
considered  in  achieving  objectives. 

c.  Delineation  of  Analysis  Areas. 
Present  the  process,  criteria,  and 
implications  of  delineating  the  analysis 
areas.  Include  as  appropriate: 

(1)  Spatial  differences  related  to 
production  costs. 

(2)  Influences  of  inventory  and  data 
reliability  on  the  delineation  of  analysis 
areas. 

(3)  Effects  of  computer  model 
limitations  of  analysis  area  delineation. 

(4)  Reporting  needs  by  specific 
geographic  area. 

(5)  Need  for  output  controls  by 
analysis  area  of  timeframes  based  on 
legal  or  policy  constaints. 

(6)  Trade-offs  made  in  determining  the 
relationship  of  spatial  issues  to  resource 
use  and  production  issues  and  rationale 
for  determination. 

d.  Selection  of  Management 
Prescriptions.  Ptesent  the  process  and 
criteria  used  in  (and  the  implications  oO 


selecting  management  prescriptions  for 
FORPLAN.  Discuss  the  interdisciplinary 
team  process,  and  research  used, 
explain  how  prescriptions  deal  with 
minimum  specific  management 
requirements,  and  discuss  the  process 
used  to  ensure  development  of  an 
adequate  range  of  prescriptions.  Define 
the  purpose,  criteria,  and  assumptions 
for  each  category  of  prescription,  and 
explain  the  consideration  of  cost 
efficiency  in  development  of 
prescriptions.  Present  a  standard  and 
guideline  table  comparing  prescriptions 
that  discusses  how  each  set  of 
standards  and  guidelines  varies  from 
one  analysis  level  to  another  and 
describe  the  measures  taken  to  ensure 
that  a  broad  range  of  prescriptions  was 
available  (36  CFR  219.14(b)(c)).  Finally, 
make  certain  there  is  a  reference  to 
planning  records  for  those  reviewers 
who  wish  a  more  detailed  presentation 
of  prescriptions  by  analysis  areas. 

e.  Development  of  Timber  Options. 
For  significant  timber  forests  (FSM 
1922.15(6)),  summarize  the  process  used 
to  develop  timber  options  for  the 
FORPLAN  model.  Ilie  summary  should 
identify  criteria  used  to  eliminate  those 
timber  options  not  included  in  the  model 
and  should  discuss  the  role  and  use  of 
economic  efficiency  as  opposed  to 
biologically  based  criteria  in  the 
development  of  timber  options. 

f.  Development  of  Yield  Coefficients. 
Describe  the  process  of  developing  yield 
coefficients  for  the  FORPLAN  model, 
including,  but  not  limited  to,  a 
description  of  simulation  models  and  the 
research  used. 

4.  Economic  Efficiency  Analysis. 

a.  Define  present  net  value  (PNV)  and 
specify  what  it  does  and  does  not 
include.  Explain  the  major  assumptions 
used  in  cost  efficiency  analysis  of 
alternatives  including  benefits,  costs, 
and  sources  of  estimates. 

b.  Identify  parameters  to  include 
interest  rates  (discount)  and  base  year 
dollars. 

c.  Describe  benefits  and  costs  in 
FORPLAN,  benefits  and  costs  applied 
outside  of  FORPLAN,  and  real  cost 
increases/decreases  used. 

d.  Discuss  the  point  at  which  the 
benefit  is  realized  for  those  benefits 
given  dollar  value.  Also,  describe 
benefits  considered  in  and  outside  of 
FORPLAN. 

e.  Distinguish  between  capital 
investment  and  operation  and 
maintenance  costs. 

f.  Identify  costs  that  do  not  vary 
signiflcantly  by  alternative. 

g.  Identify  and  describe  priced  and 
non-priced  benefits. 

h.  Distinguish  between  economic 
values  that  are  collected  as  cash 


receipts  and  economic  benefits  received 
by  users  without  payment. 

5.  Social  and  Economic  Impact 
Analysis.  (FSM  1970).  In  this  section: 

a.  Provide  an  overview  of  the  analysis 
process. 

b.  Identify  sources  of  data. 

c.  Describe  information  generated 
from  analysis  through  a  narrative 
discussion. 

d.  Discuss  the  development  of 
comparisons  made  in  chapter  2  of  the 
EIS. 

6.  Analysis  Prior  to  Development  of 
Alternatives. 

a.  Introduction.  Provide  a  narrative 
description  of  the  analysis  prior  to 
development  of  alternatives. 

b.  Development  of  Management 
Requirements.  Explain  the  development 
and  modeling  of  minimum  specific 
management  requirements.  Identify 
modeling  constraints  necessary  to  meet 
management  requirements  in  36  CFR 
219.27  and  explain  why  constraints  are 
necessary.  Provide  assurance  that  the 
constraints  used  to  meet  management 
requirements  are  not  compounding. 

c.  Benchmark  Analysis.  For  each 
benchmark: 

(1)  State  the  purpose  and  objective  of 
analysis,  including  exploration  of 
maximum  economic  and  biological 
resource  use  and  development 
opportunities;  discuss  evaluation  of 
capability  to  produce  priced  and 
nonpriced  objectives;  and  describe  the 
ability  to  repsond  to  major  issues  and 
concerns. 

(2)  Define  and  state  the  purpose  of  the 
objectives  of  each  benchmark. 

(3)  Deflne  the  constraints  used  to 
accomplish  the  objectives  including 
applicable  time  periods. 

(4)  State  assumptions  used  relative  to 
demand,  monetary  values,  and  minimum 
specific  management  requirements  to 
meet  36  CFR  219.27. 

(5)  Describe  for  each  modeling 
constraint  or  set  of  constraints  the 
change  in  present  net  value  (PNV)  for 
each  benchmark;  use  assigned  values 
and  a  PNV  objective  and  the  changes  in 
flrst  period  production. 

(6)  Describe  calculations  for  both 
maximum  PNV  benchmarks 
unconstrained  by  culmination  of  mean 
annual  increment  (CMAI)  on  significant 
timber  forests  (FSM  1922.15(6))  or  those 
that  use  rotations  shorter  than  defined 
by  CMAI  in  benchmarks  and 
alternatives. 

(7)  For  significant  timber  forests, 
describe  recalculation  of  maximum  PNV 
benchmarks  constrained  by 
nondeclining  yield  (36  CFR 
219.12(e)(l)(iii)(c)).  Identify  differences 
based  on  recalculations  in  PNV. 
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quantities  of  timber  produced  during 
each  period  within  the  planning  horizon, 
and  other  signiHcantly  affected  outputs 
and  conditions. 

(8)  Discuss  the  significant 
relationships  in  the  production  of  market 
and  nonmarket  outputs  between  the  two 
maximum  PNV  benchmaks. 

(9)  Summarize  the  results  of  each  of 
the  benchmarks  in  terms  of  its  resource 
outputs  and  effects,  total  discounted 
costs  and  total  discounted  benefits. 
PNV,  acreage  of  prescription 
assignments,  and  the  economic  impact 
on  employment  and  income. 

7.  Narrative  Description  of  the 
Formulation  of  Alternatives. 

a.  Introduction.  Defme  the 
alternatives  and  discuss  the 
requirements  of  36  CFR  2ig.l2(f). 
Describe  the  process  used  to  derive 
alternatives  in  terms  of  their 
relationship  to  issues,  concerns,  and 
opportunities  (ICO's).  Describe  the 
interactive  analysis  process,  including 
analysis  performed,  what  was  learned 
from  the  analysis,  how  the  information 
was  used  to  adjust  the  next  sequential 
analysis,  and  how  the  potential 
capability  to  respond  to  each  ICO  or 
groups  of  ICO's  was  used  to  develop 
alternatives  within  the  established 
decision  space.  In  addition,  describe 
measures  taken  to  ensure  a  cost  efficient 
solution. 

b.  Constraints.  Describe  the 
constraints  common  to  all  alternatives 
by  identifying  each  constraint,  its 
purposes,  and  the  rationale  for  its 
establishment. 

c.  Alternatives.  Describe  development 
of  each  alternative  by  identifying  its 
purpose  and  the  criteria  and 
assumptions  used.  Discuss  the 
relationship  between  ICO's  and 
benchmarks  in  terms  of  how  they 
affected  the  design  of  the  alternative. 
Identify  the  constraint  or  set  of 
constraints  needed  to  satisfy  36  CFR 
219.27  and  indicate  if  it  is  a  common 
constaint  or  an  additional  constaint.  For 
each  constraint  or  set  of  constraints, 
describe  the  purpose  and  discuss  why  it 
is  necessary  to  accomplish  the  goals  and 
objectives.  Explain  how  the  constraint 
sets  were  used  in  a  cost-effective  way 
and  display  for  each  constraint  or  set  of 
constraints  the  change  in  PNV,  total 
discounted  costs  of  principal  resources, 
and  the  total  discounted  benefits  of 
principal  resources.  Refer  to  the 
catalogue  of  constraints  developed  in 
the  benchmark  section.  Summarize  the 
process  used  to  develop  alternatives. 
Refer  to  the  sequential,  incremental 
analysis  process  documented  in  the 
planning  records.  Describe  departure 
and  CMAI  analysis  and  explain  how 


depature  or  CMAI  limits  were 
established,  if  part  of  the  analysis. 

8.  Estimate  Effects  of  Benchmarks, 
Discretionary  Constraints,  and 
Alternatives. 

a.  Introduction.  Describe  the  purpose 
of  identifying,  estimating,  and  displaying 
the  effects  of  each  benchmark, 
discretionary  constraint,  and 
alternative. 

b.  Testing  Constraints.  Explain  the 
process  used  to  test  constraints  that 
have  a  significant  effect  on  outputs  or 
PNV  to  ensure  they  were  the  most  cost 
efficient  in  achieving  the  objectives  of 
each  alternative. 

(1)  Describe  any  sensitivity  testing 
conducted. 

(2)  Idetitify  significant  opportunity 
costs  of  constraints  associated  with 
achieving  alternative  resource 
objectives. 

(3)  Identify  opportunity  costs  of 
constraints  associated  with  resource 
outputs  or  conditions  not  assigned 
monetary  values  but  supplied  at  speciflc 
levels. 

c.  Analysis  of  Tradeoffs. 

(1)  Deflne  the  consequences  of  each 
alternative  in  respect  to  responses  to 
each  major  ICO  or  groups  of  ICO's. 
resource  outputs,  and  environmental 
consequences  including  social  and 
economic  effects. 

(2]  List  alternatives  in  order  of 
increasing  discount  costs  and 
decreasing  present  net  values  (PNV). 
Display  the  cost  above  the  next  lower 
cost  alternative  along  with  the 
associated  change  in  total  discounted 
benefits  and  change  in  PNV. 

(3]  Display  benchmarics  and  explain 
reasons  for  PNV  change.  It  is  not 
necessary  to  determine  or  display  added 
costs  or  benefits. 

(4)  Display  for  each  benchmark  and 
alternative  the  PNV,  total  discounted 
costs  and  beneHts,  the  contribution  to 
total  discounted  beneHts  of  each  priced 
output,  the  distribution  of  discounted 
costs  by  major  input  cost  categories,  and 
the  specific  reasons  accounting  for 
significant  differences  in  PNV  between 
the  PNV  assigned  value  benchmark  and 
the  alternatives. 

(5]  Compare  each  alternative  and 
display  the  difference  in  total 
discounted  benefits,  the  reasoru  for 
differences  in  discounted  costs,  and 
differences  in  the  achievement  of  goals 
and  objectives,  or  nonpriced  benefits 
not  fully  reflected  in  PNV. 

(6)  Discuss  the  factors  primarily 
responsible  for  differences  in  the 
resolution  of  the  ICO's.  List  and 
describe  each  effect  estimated  and 
reference  the  appropriate  tables  and 
graphs  for  each  effect. 


A.  Analysis  of  Constraints  Within 
Alternatives. 

(1)  Describe  the  set  of  objectives 
reflecting  the  response  of  each 
alternative  to  ICO's.  Explain  model 
constraints  designed  to  achieve 
objectives,  progressive  results  for  each 
set  of  constraints  applied,  and  the 
rationale  for  each  constraint.  Use  a 
chart  to  show  constraints  added  or 
changed  from  one  step  to  the  next  and 
the  resultant  differential  changes,  and 
the  changes  in  outputs/effects  and  their 
associated  discounted  costs  and 
discounted  benefits. 

(2)  Provide  a  chart  for  each  alternative 
examined  in  detail  that  identifies  and 
describes  the  individual  constraints  that 
have  the  most  significant  effect  on  PNV. 

4.19c — Appendix  C^Roadless  Area 
Evaluation.  The  intent  of  this  Appendix 
is  to  describe  the  roadless  areas  and  the 
analysis  factors  used  in  evaluating 
individual  roadless  areas.  Contiguous 
roadless  areas  on  adjacent  units  must  be 
identified  and  evaluated  in  total  within 
a  forest  plan.  Normally,  the  National 
Forest  with  the  largest  roadless  area 
acreage  assumes  the  lead  in  this 
discussion.  The  content  listed  here  is  the 
minimum  required:  supplement  as 
appropriate.  Refer  also  to  36  CFR  219.17, 
FSM  1923,  and  chapter  7  of  this 
handbook  for  evaluation  criteria. 

1.  Overview.  Provide  an  overview  that 
includes: 

a.  Roadless  area  name  and  number  of 
acres  included  in  the  area. 

b.  Location  and  vicinity,  including 
access  by  type  of  road  or  trail 

c.  Geography. 

d.  Topography. 

e.  Vegetation,  including  the  ecosystem 
type(s). 

f  Current  uses  of  the  area. 

g.  Appearance  of  the  area. 

h.  Surroundings  such  as  the 
characteristics  of  contiguous  areas. 

i.  Key  attractions,  if  any,  such  as 
sensitive  wildlife  and  scenic  landmarks. 

2.  Wilderness  Capability.  Indicate 
each  area's  capability  for  wilderness  by 
describing  the  basic  characteristics  that 
make  the  area  appropriate  and  valuable 
for  wilderness,  regardless  of  the  area's 
availability  or  need.  Address  the 
following  characteristics: 

a.  Natural  integrity  of  the  area: 
include  the  degree  to  which  humans  and 
past  or  present  human  activity  have 
affected  natural  ecological  processes 
and  conditions. 

b.  Natural  appearance;  include  the 
degree  to  which  the  area's  appearance  is 
appropriate  and  valuable  for  wilderness. 

c.  Opportunities  for  experiences  often 
unique  to  wilderness,  such  as  solitude 
and  serenity,  self-rehance,  adverturous 
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and  challenging  experiences,  and 
primitive  recreation. 

d.  Special  features  of  the  area, 
including  those  of  ecological,  geological, 
scientific,  educational,  scenic,  or 
historical  value.  Describe  rare  and 
endangered  plant  and  animal  species 
and  other  wildlife. 

e.  A  description  of  size  and  shape  to 
include  the  implications  of  the  area's 
size,  shape,  and  juxtaposition  to  external 
influences  on  the  wilderness  attributes. 

f.  A  summary  of  the  boundary 
conditions,  needs,  and  management 
requirements  should  the  area  be 
designated  for  wilderness.  Address 
whether  or  not  boimdary  changes  would 
enhance  the  wilderness  characteristics 
or  whether  or  not  it  would  be  possible  to 
use  boundary  modifications  to  separate 
incompatible  activities  from  wilderness 
attributes. 

3.  Availability  for  Wilderness. 
Indicate  availability  of  the  area  by 
describing  other  resource  potential  and 


by  summarizing  pertinent  quantitative 
and  qualitative  information.  Include 
current  use,  outputs,  trends,  and 
potential  future  use  and/or  outputs. 
Summarize  the  following  information  for 
each  roadless  area: 

a.  Recreation,  including  tourism. 

b.  Information  on  wildlife  species, 
populations,  and  management  needs. 

c.  Water  availability  and  use. 

d.  Livestock  operations. 

e.  Timber. 

f.  Minerals. 

g.  Cultural  resources. 

h.  Authorized  and  potential  land  uses. 

i.  Management  considerations 
including  fire,  insects  and  diseases,  and 
presence  of  non-Federal  lands. 

4.  Wilderness  Evaluation.  Summarize 
the  factors  considered  and  the  process 
used  in  assessing  the  need  for  each  area. 
Include  the  public  involvement  process 
(both  past  and  present),  assumptions 
made,  the  social  and  economic  factors 
considered,  and  interest  expressed  by 


proponents,  including  Congress.  Discuss 
nearby  wildernesses  and  their  uses, 
nearby  roadless  areas,  distance  from 
population  centers,  and  use  trends. 
5.  Environmental  Consequences. 
Describe  the  potential  environmental 
consequences  of  a  wilderness  and  a 
nonwildemess  recommendation. 

a.  Include  a  table  displaying  the 
acreage  assignment  of  prescriptions  by 
alternative  as  shown  in  exhibit  1. 

b.  Discuss  the  impact  on  the  roadless 
area  of  wilderness  designation  and  the 
impact  of  each  nonvnldemess 
prescription.  Show  the  social  and 
economic  effects  in  each  case.  Include 
mitigation,  if  any,  for  loss  of  wilderness 
characteristics  and  the  effects  on  plant 
and  animal  communities. 

c.  Exhibit  1  tracks  roadless  areas 
through  each  alternative  considered  in 
detail  in  the  environmental  impact 
statement. 


Exhibit  1 .— Appucation  of  Prescriptions  to  Roadless  Areas  by  Alternative 

Prescription 

Alternatives 

A 

8 

C 

0 

E 

10.200 

(50%) 

0 

0 

10.200 

(50%) 

0 

0 

0 
0 
20.400 
(100%) 
0 
0 
0 
0 

20.400 
(100%) 
0 
0 
0 
0 
0 
0 

0 

0 

0 

0 

5.100 

(25%) 

15.300 

(75%) 

0 

0 
0 

ZZ               I                       

0 
0 

aa 

0 
20.400 

(100%) 

Total 

20.400 

20,400 

20.400 

20.400 

20.400 

(1)  Designation:  Wilderness. 
Prescription:  xx. 
Alternatives:  A,  C. 
Describe: 

Effects  on  wilderness  attributes. 
Effects  on  nonwildemess  resources  and 

uses. 
Economic  and  social  effects. 

(2)  Designation:  Nonwildemess. 
Prescription:  yy. 

Alternative:  B. 

Describe: 

Effects  on  wildemess  attributes. 

Mitigation,  if  any. 

Indicate  if  development  is  planned 

during  the  ffrst  2  decades. 
Effects  on  nonwildemess  resources  and 

uses. 
Economic  and  social  effects. 

(3)  Designation:  Nonwildemess. 
Prescription:  zz. 
Alternatives:  A,  D. 

Describe: 

Effects  on  wildemess  attributes. 

Mitigation,  if  any. 


Indicate  if  development  is  planned 

during  the  first  2  decades. 
Effects  on  nonwildemess  resources  and 

uses. 
Economic  and  social  effects. 

(4)  Continue  through  this  discussion  of 
environmental  consequences  for  each 
prescription. 

4. 19d— Appendix  B — Forest  Service 
Response  to  Comments.  The  final 
environmental  impact  statement  for  the 
proposed  forest  plan  must  contain 
response  to  comments  received  on  the 
draft  environmental  impact  statement. 
The  response  may  be  in  Appendix  D  or 
may  be  discussed  in  chapter  6  of  the 
final  EIS.  Refer  to  40  CFR  1503.4  and 
chapter  42.5  of  FSH  1909.15  for 
treatment  of  comment. 

4.2— FOREST  PLAN  OUTLINE.  This 
outline  represents  the  desired  order  of 
chapters  and  the  desired  order  of 
sections  within  the  chapter  for  the 
content  of  a  forest  plan.  Regions  may 
reorder  chapters  and  sections  within 
each  chapter  to  meet  current  direction 


and/or  to  improve  the  document.  Each 
section  listed  must  be  present  in  a  plan. 
Regions  may  include  or  require 
additional  sections  and  content  as 
deemed  necessary. 

1.  Preamble.  The  preamble  to  the 
forest  plan  includes  a  preface,  table  to 
contents,  and  a  list  of  maps,  tables,  and 
figures. 

a.  Preface.  The  preface  is  a  brief 
statement  that  relates  the  forest  plan  to 
applicable  laws  and  regulations.  Include 
the  title  and  address  of  the  Forest 
Supervisor  as  a  source  of  information 
about  the  plan.  The  preface  should 
include  the  following  statement: 

If  any  particular  provision  of  this 
proposed  action,  or  the  application  of 
the  action  to  any  person  or 
circumstances,  is  foimd  to  be  invalid, 
the  remainder  of  the  proposed  action 
and  the  application  of  that  provision  to 
other  persons  or  circumstances  shall  not 
be  affected. 
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b.  Contents.  Include  a  standard  table 
of  contents  and  a  list  of  maps,  tables, 
and  figures.  The  standardized 
arrangement  of  the  table  of  contents 
follows  the  order  in  section  4.21  through 
section  4.27. 

4.21— Chapter  1— Forest  Plan 
Introduction.  This  chapter  introduces 
the  general  purpose  of  the  forest  plan 
and  the  plan  structure,  and  explains 
how  the  plan  relates  to  the 
environmental  impact  statement  and 
other  documents,  it  also  provides  a  brief 
description  of  the  forest 

1.  Purpose  of  the  Forest  Plan.  The 
following  text  is  suggested: 

The  Forest  Plan  guides  all  natural 
resource  management  activities  and 
establishes  management  standards  and 

guidelines  for  the National 

Forest.  It  describes  resource 
management  practices,  levels  of 
resource  production  and  management, 
and  the  availability  and  suitability  of 
lands  for  resource  management. 

The  Forest  Plan  embodies  the 
provisions  of  the  National  Forest 
Management  Act.  the  implementing 
regulations,  and  other  guiding 
documents.  Land  use  determinations, 
prescriptions,  and  standards  and 
guidelines  constitute  a  statement  of  the 
plan's  management  direction;  however, 
the  projected  outputs,  services,  and 
rates  of  implementation  are  dependent 
on  the  annual  budgeting  process. 

2.  Relationship  of  the  Forest  Plan  to 
Other  Documents.  The  following  text  is 
suggested: 

This  Forest  Plan  sets  forth  the 
preferred  alternative  for  managing  the 

land  and  resources  of  the 

National  Forest.  The  Plan  results  from 
extensive  analysis  and  considerations 
addressed  in  the  accompanying 
environmental  impact  statement  (EIS). 
The  planning  process  and  the  analysis 
procedures  used  to  develop  this  Plan  are 
described  or  referred  to  in  the  EIS.  The 
EIS  also  describes  other  alternatives 
considered  in  the  planning  process. 
Specific  activities  and  projects  will  be 
planned  and  implemented  to  carry  out 
the  direction  in  this  plan.  The  Forest  will 
perform  environmental  analysis  on 
these  projects  and  activities.  This 
subsequent  environmental  analysis  will 
use  the  data  and  evaluations  in  the  Plan 
and  environmental  impact  statement  as 
its  basis.  Environmental  analysis  of 
projects  will  be  tiered  to  the  EIS 
accompanying  this  Forest  Plan. 

3.  Plan  Structure.  This  section 
intruduces  the  reader  to  the  interrelated 
purposes  of  the  plan  chapters  2  through 
5. 

4.  Forest  Description.  This  section 
describes  the  location  of  the  forest. 
Include  forest  location  maps  showing 


national,  regional  and  local  vicinity  of 
the  administrative  unit  covered  by  the 
plan.  Place  all  three  maps  on  a  single 
page  if  possible. 

4.22— Chapter  2— Summary  of  the 
Analysis  of  the  Management  Situation. 
This  chapter  of  the  plan  briefly 
summarizes  the  supply  and  demand 
conditions  for  significant  market  and 
nonmarket  goods  and  services 
associated  with  the  planning  area. 
Briefly  describe  special  conditions 
affecting  supply  or  demand. 

1.  Resource  Supply  Conditions.  This 
section  includes  a  summary  display  of 
the  constrained  maximum  physical  and 
biological  production  potentials  for 
signiflcant  individual  goods  and  services 
(maximum  resource  level  benchmarks) 
identified  in  the  analysis  of  the 
management  situation  (sec.  3.4).  Also 
include  displays  of  the  production  levels 
that  are  attainable  under  current 
management  direction.  Guidelines  for 
each  of  the  production  levels  are  as 
follows: 

a.  Maximum  Production  Potential.  The 
highest  level  of  a  particular  output  or 
use  that  it  would  be  possible  to  produce 
over  time  considering  legal  and  other 
requirements. 

b.  Production  Under  Current 
Management  Direction  (No-Action 
Alternative).  The  level  of  goods  and 
services  provided  under  current 
management  direction,  as  constrained 
by  current  forest  budgets,  and  the  most 
likely  level  of  goods  and  services 
expected  to  be  provided  under  probable 
budgets  if  current  management  direction 
continues. 

c.  Use  and  Development 
Opportunities.  The  opportunities 
available  to  permit  and  promote  use  and 
development  of  the  various  resources, 
including  land  status  and  adjustment 
situations. 

2.  Resource  Demand  Projections.  In 
this  section  include  a  summary  display 
of  projected  demands  for  the  significant 
goods  and  services  addressed  in  the 
Analysis  of  the  Management  Situation. 
Display  both  supply  and  demand 
conditions  for  each  of  the  National 
Recourses  Planning  Act  planning 
periods.  All  of  the  above  mentioned 
supply  and  demand  condition  levels 
may  be  contained  in  a  single  table. 

3.  Research  Needs.  This  section 
addresses  the  research  needs  identified 
by  the  Forest  Supervisor.  In  the 
proposed  plan,  they  are  considered  as 
research  proposals  subject  to  the 
approval  of  the  Regional  Forester.  Point 
out  in  the  final  plan  that  the  set  of 
research  needs  may  expand  if 
monitoring  and  evaluation  identify 
additional  needs. 


4.23 — Chapter  3— Response  to  Issues, 
Concerns,  and  Opportunities.  Include 
this  chapter  in  the  forest  plan  if  it  is 
necessaiy  to  discuss  information  not 
included  in  die  envirmunental  impact 
statement  (EIS).  If  not,  incorporate  the 
discussion  in  the  EIS  by  reference. 

4.24— Chapter  4— Forest  Management 
Direction.  This  chapter  presents  the 
management  goals,  objectives, 
standards  and  guidelines  that  constitute 
direction  for  resource  management 
covered  by  the  plan.  Ensure  that 
appendices  prepared  do  not  include 
direction,  but  supplement,  clarify,  and 
support  forest  management  direction. 

4.24a — Forest  Management  Goals. 
Present  the  multiple  use  and  other  goals 
established  in  the  planning  process  to 
develop  the  preferred  alternative. 
Include  any  other  goals  that  are  part  of 
the  definition  of  management  direction. 

4.24b — Forest  Management 
Objectives.  In  this  section,  list  the 
overall  objectives  in  narrative  form, 
explain  how  the  projected  outputs  also 
serve  as  objectives,  and  introduce 
resource  summaries. 

1.  Projected  Outputs.  Display  the 
levels  of  goods  and  services  anticipated 
as  the  plan  is  implemented.  Clarify  the 
fact  that  outputs  are  projections  based 
on  available  inventory  data  and 
assumptions,  subject  to  the  annual 
budget.  Display  these  outputs  in  a  chart 
that  shows  how  they  vary  during  five 
plannigg  decades.  Express  outputs  on  an 
average  annual  yield  per  decade  basis; 
use  NAS  codes  and  definitions 
whenever  possible. 

2.  Resource  Summaries.  Prepare 
narrative  summaries  of  resource  outputs 
and  schedules  for  attainment. 
Supplement  the  narrative  statements 
with  charts  and  tables  as  indicated. 

a.  Include  timber  resource  summaries 
that  describe  timber  productivity,  land 
suitability,  allowable  sale  quantity, 
vegetation  management  practices,  and 
planned  timber  sales.  See  FSH  2409.13, 
Timber  Resource  Planning  Handbook  for 
additional  information. 

b.  Present  other  resource  summaries 
and  schedules  for  activities  such  as 
wildlife  and  fisheries  habitat 
improvement,  road  construction,  range 
improvements,  vegetation  burning,  and 
other  capital  investments.  Include  the 
detailed  schedules  as  appendices  to  the 
plan.  It  is  suggested  that  these  schedules 
cover  the  same  timeframe  as  the 
planned  timber  sales  schedule. 

4.24c— Standards  and  Guidelines 
Forest-wide  standards  and  guidelines 
state  the  bounds  or  constraints  within 
which  all  practices  are  to  be  carried  out 
in  achieving  the  planned  objectives. 
Standards  and  guidelines  should  be 
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measurable  to  be  meaningful  List  the 
forest-wide  management  standards  and 
guidelines  that  are  applicable  to  all 
management  areas,  llien  list  those  that 
are  applicable  only  to  specific 
management  areas. 

4.24d — Desired  Future  Condition  of 
the  Forest.  The  future  condition  of  the 
forest  is  as  much  a  part  of  management 
goals  and  objectives  as  are  outputs  and 
effects.  This  section  on  the  desired 
condition  describes  what  the  forest 
should  be  like  after  implementation  of 
the  management  direction  contained  in 
the  plan.  It  summarizes  the  anticipated 
physical  changes  that  would  result  from 
carrying  out  planned  management 
practices.  Emphasize  what  the  physical 
structure  of  the  forest  would  be  at  the 
end  of  10  years,  at  the  end  of  50  years, 
and  beyond,  as  appropriate,  especially 
when  the  management  plan  caUs  for 
departures  from  the  base  timber  sale 
schedule.  Examples  of  the  physical 
structural  components  include  stand 
composition  and  age  structure,  miles  of 
road,  acres  of  roadless  area,  numbers 
and  kinds  of  facilities,  acre-feet  of  water 
produced,  and  other  dimensions  as 
appropriate. 

4.24e — Management  Prescriptions. 
This  section  contains  the  management 
prescriptions  and  the  standards  and 
guidelines  that  apply  to  each 
management  area.  Management 
prescriptions  are  management  practices 
scheduled  for  implementation  on  a 
defined  management  area. 

1.  Describe  management  prescriptions 
in  a  standard  format  and  include  the 
alpha-numeric  code  associated  with  the 
prescription  in  the  planning  process. 

2.  List  the  probable  management 
practices  constituting  each  management 
prescription.  Use  NAS  codes  and 
definitions  of  management  practices  to 
simplify  the  formulation  of  aimual 
program  budgets. 

3.  For  prescriptions  that  involve 
vegetation  manipulation,  indicate  how 
and  why  these  prescriptions  are 
associated  with  the  various  vegetative 
types  manipulated  on  the  forest.  State 
the  objectives  of  the  prescription  or  set 
of  prescriptions  and  the  desired  results 
as  applied  to  a  given  vegetative  type. 

4.  Address  access  management  in 
each  management  area  and  further 
refine  it  in  the  standards  and  guidelines. 
Where  necessary,  establish  direction  to 
define  the  way  access  is  provided  and 
managed  to  meet  access  goals.  Access 
direction  should  include  all  modes  of 
transportation,  timing  of  necessary 
actions,  and  the  mix  of  facility 
management  objectives  needed  to  meet 
forest  plan  goals. 


5.  Write  standards  and  guidelines  for 
each  management  area  to  meet  the 
requirements  of  36  CFR  2iail(c).  In 
addition,  address  each  of  the  resources 
discussed  in  36  CFR  Part  219.13  through 
219.26  by  standards  and  guidelines, 
management  prescriptions,  or  other 
management  direction  in  the  plan  if 
significant  on  the  forest.  The  resource 
integration  requirements  are  often 
synonymous  with  the  managment 
standards  and  guidelines  they  are  to  be 
associated  with. 

6.  Write  direction  for  any  proposed 
special  areas  (wilderness,  wild  and 
senic  rivers,  national  trails,  research 
natural  areas,  national  recreation  areas, 
and  national  forest  monuments)  as  if 
they  are  already  designated  special 
areas.  Existing  and  proposed  special 
areas  may  be  defined  as  individual 
management  areas,  as  parts  of  other 
management  areas,  or  as  a  combination 
of  several  management  areas  when  they 
are  very  large  and  when  internal 
management  needs  vary  significantly 
from  location  to  location.  Direction  for 
existing  special  areas  may  be 
incorporated  by  reference,  indicating  the 
process  by  which  the  existing  direction 
was  developed. 

4.25 — Chapter  5 — Implementation  of 
the  Forest  Plan.  This  chapter 
incorporates  direction  in  three  sections 
under  the  headings  of  Implementation 
Direction,  Monitoring  and  Evaluation 
Program,  and  Amendment.  Collectively, 
these  sections  explain  methods  of 
implementing  management  direction, 
monitoring  and  evaluating 
implementation  activities,  and  of 
keeping  the  plan  current  in  light  of 
changing  conditions  or  other  findings. 
See  chapter  5  of  this  handbook  for 
further  discussion  of  the  process  for 
forest  plan  implementation.  See  chapter 
6  for  a  discussion  of  monitoring  and 
evaluation. 

4.25 — Implementation  Direction. 
Explain  that  implementation  of  the 
forest  plan  occurs  through  identification, 
selection,  scheduling,  and  execution  of 
management  practices  to  meet 
management  direction  provided  in  the 
plan.  Implementation  also  involves 
responding  to  proposals  by  others  for 
use  and/or  occupancy  of  National 
Forest  System  lands.  Additional 
requirements  of  this  section  include  a 
need  to  show  consistency  of  other  plans 
or  instruments  with  the  forest  plan, 
formulation  of  budget  proposals,  and 
environmental  analysis  required  for 
implementation  of  specific  management 
practices. 

1.  Scheduling.  The  identification  and 
selection  of  management  practices  must 
meet  the  requirements  of  FSM  1922.4 
and  chapter  5  of  this  handbook. 


Scheduling  of  die  practices  is  in 
response  to  the  management  direction  in 
the  forest  plan  and  the  near-term 
management  needs  and  opportunities. 
Additional  requirements  for  timber  sale 
scheduling  is  found  in  FSH  2409.13. 
Execution  is  in  response  to  the  annual 
budget. 

2.  Consistency  with  Other 
Instruments.  This  section  of  the  forest 
plan  sets  a  target  date  for  achieving 
consistency,  subject  to  valid  existing 
rights,  for  all  outstanding  and  future 
permits,  contracts,  cooperative 
agreements,  and  other  instruments  for 
occupancy  and  use  of  lands  included  in 
the  forest  plan.  In  an  appendix,  list 
plans  that  the  forest  plan  supersedes  or 
that  must  come  into  compliance  with  the 
forest  plan. 

3.  Budget  Proposals.  This  section  of 
the  forest  plan  translates  scheduled 
practices  into  multiyear  program  budget 
proposals.  Use  the  schedule  for 
requesting  and  allocating  the  funds 
needed  to  carry  out  the  planned 
management  direction.  The  plan  should 
state  that,  upon  approval  of  a  final 
budget,  the  forest  finalizes  and 
implements  the  annual  program  of  work. 
Accomplishment  of  the  annual  program 
of  work  results  in  the  incremental 
implementation  of  the  management 
direction  of  the  forest  plan. 

4.  Environmental  Analysis.  This 
section  of  the  forest  plan  indicates  that 
management  practices  proposed  within 
the  forest  plan  are  subject  to 
environmental  analysis  as  they  are 
planned  for  implementation.  Follow  the 
requirements  of  40  CFR  1502.20,  FSM 
1950,  and  FSH  1909.15  in  determining 
subsequent  environmental  analysis  and 
documentation.  An  analysis  file  and/or 
a  project  file  must  be  available  for 
public  review,  but  it  is  not  always 
necessary  to  document  the  analysis  in 
the  form  of  an  environmental 
assessment  or  environmental  impact 
statement. 

4.25 — Monitoring  and  Evaluation 
Process.  This  section  of  the  forest  plan 
describes  how  the  forest  is  to  meet 
monitoring  and  evaluation  requirements. 
Refer  to  chapter  6  of  this  handbook  for  a 
discussion  of  the  monitoring  and 
evaluation  process. 

1.  Monitoring — Identify  the  monitoring 
program  necessary  to  meet  the  minimum 
requirements  of  36  CFR  219.5(a)(7), 
219.11(d),  and  219.12(d)  and  (k)  as  well 
as  any  additional  monitoring  needs. 
Describe  the  monitoring  activities  and 
methods  that  are  to  satisfy  the  identified 
monitoring  requirements.  State  the 
actions,  effects,  or  resources  to  be 
measured  and  the  frequency  of 
measurement  for  each  of  these. 
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including  the  periodic  intervals  between 
measurements  and  the  sampling 
schemes.  Estimate  the  precision  and 
reliability  of  the  monitoring  program. 
Identify  ongoing  accomplishment 
reporting  processes,  such  as  PAMARS 
and  annual  attainment  reports,  used  to 
monitor  actions,  effects,  and/or 
resources. 

2.  Evaluation.  Identify  the  evaluation 
program  necessary  to  meet  the  minimum 
requirements  of  36  CFR  219.12(k)(l),  (2). 
(3).  and  (5);  219.10(e)  and  (g);  and 
219.7(f). 

4.25c — Amendment.  This  part  of  the 
forest  plan  describes  the  opportunities 
and  procedures  for  amendment  of  the 
plan.  Refer  to  chapter  5  of  this  handbook 
for  a  discussion  of  the  amendment 
process. 

4.26~Glossary.  This  section  contains 
forest  plan  terms  that  require  common 
understanding  or  that  have  special 
meanings.  Include  those  terms  in  36  CFR 
219.3  that  you  use  in  the  plan  along  with 
their  given  definitions. 

4.27^Appendices.  This  part  of  the 
forest  plan  contains  supplemental  plan 
information  that  is  explanatory  in 
nature.  Appendices  may  include 
management  area  maps,  timber  sale 
schedules,  and  other  activity  schedules 
and  costs  as  appropriate. 

4.3— RECORD  OF  DECISION.  The 
Council  on  Environmental  Quality 
regulations  for  implementing  the 
National  Environmental  Policy  Act 
require  a  Federal  agency  to  prepare  a 
concise  public  record  of  decision 
whenever  the  agency  undertakes  an 
action  requiring  an  environmental 
impact  statement.  The  purpose  of  the 
record  of  decision  is  to  describe  a 
rational  basis  for  the  decision.  Because 
this  record  is  often  the  Rrst  document 
read  by  the  public,  by  the  reviewing 
officer  in  an  administrative  appeal 
under  36  CFR  211.18,  or  by  a  judge  in  a 
lawsuit,  write  it  in  non-technical 
language.  The  record  of  decision  is  the 
primary  document  that  summarizes  a 
basis  and  need  for  the  decision;  it 
thereby  allows  the  reader  to  decide 
whether  the  agency  made  a  reasoned 
choice  among  the  alternatives. 

1.  Make  the  record  of  decision  brief. 
To  avoid  unnecessary  repetition,  refer  to 
specific  pages  of  the  plan  and  final 
environmental  impact  statement 
whenever  possible.  The  record  of 
decision  can  also  serve  as  an  index  to 
those  two  documents  for  particular 
subjects,  facilitating  the  public's  use  and 
understanding  of  them. 

2.  Inform  the  readers  of  how  to  get 
copies  of  any  forthcoming  amendments 
and  revisions  of  the  plan. 

Contents  of  a  record  of  decision  are 
set  forth  in  section  4.31  through  4.37.  The 


order  in  which  the  contents  are  listed  in 
these  sections  can  be  changed;  topics 
may  also  be  combined  as  long  as  the 
requirments  of  40  CFR  1505.2.  FSM  1950, 
and  FSH  1009.15  are  met. 

4.31— Table  of  Contents.  A  table  of 
contents  or  outline  helps  the  reader 
locate  subjects  of  particular  interest  and 
to  understand  how  the  record  of 
decision  is  organized.  If  the  record 
consists  of  only  a  few  pages,  bold 
headings  and  subheadings,  indentation, 
and  so  forth,  may  suffice. 

4.32— The  Decision.  State  the  decision 
to  be  made.  Describe  what  is  being 
decided  and  what  is  not  being  decided. 
Establish  the  management  framework  of 
which  the  plan  is  a  part.  Include  an 
explanation  of  what  the  plan  is  and  is 
not,  similar  to  that  in  exhibit  1.  Add 
specific  comments  unique  to  the 
particular  plan. 

Exhibit  J 

Sample  Introductory  Paragraphs  for  the 
Record  of  Decision 

The  forest  plan  is  a  strategy  for 
managing  the  forest.  It  is  not  a  plan  for 
the  various  administrative  activities 
needed  to  carry  on  the  Forest  Service's 
day-to-day  internal  operations.  For 
example,  the  plan  does  not  address 
personnel  matters.  law  enforcement, 
fleet  equipment,  or  internal  organization 
changes.  However,  it  is  a  plan  for 
managing  unit  of  the  National  Forest 
System  in  an  environmentally  sound 
manner  to  produce  goods  and  services 
in  a  way  that  maximizes  long-term 
public  benefits. 

The  plan  is  part  of  the  50-year 
framework  for  long-range  resource 
planning  established  by  the  Forest  and 
Rangeland  Renewable  Resources 
Plarming  Act  (RPA).  As  such,  it 
establishes  general  direction  for  a 
period  of  time,  usually  between  10  and 
15  years.  Information  regarding  outputs 
and  effects  beyond  this  period  are 
provided  only  to  broadly  indicate  the 
currently  anticipated  consequences  of 
each  plan  alternative  if  it  is  selected  to 
continue  into  the  future.  However,  the 
plan  must  be  revised  at  least  every  15 
years.  Once  adopted,  the  plan  replaces 
all  previous  resource  management  plans 
prepared  for  the  forest,  subject  to 
existing  rights,  contracts,  and  specific 
direction  for  special  areas  such  as 
wilderness,  wild  and  scenic  rivers, 
national  recreation  areas,  and  national 
trails. 

The  emphasis  of  the  plan  is  not  on 
site-specific  decisions  or  speciHc 
resource  outputs.  Rather,  ihe  emphasis 
is  on  applying  various  general 
management  practices  at  various 
intensities  to  areas  of  land  to  achieve 


multiple-use  goals  and  objectives  in  the 
most  cost  efficient  manner.  To  respond 
to  changing  needs  and  opportunities, 
Congressional  land  designations, 
catastrophic  events,  or  major  new 
management  or  production  technologies, 
the  plan  may  have  to  be  amended  or 
revised.  If  there  is  a  significant  change 
to  the  plan,  it  must  be  altered  by  a 
procedure  identical  to  that  used  in  the 
development  and  approval  of  the 
original  plan.  If  the  change  does  not 
significantly  affect  the  plan,  the  Forest 
Supervisor  may  amend  it  by  a  less 
extensive  procedure  to  include  public 
notification. 

It  is  important  to  note  that  all 
proposals  in  the  plan  can  be 
accomplished  from  a  physical, 
biological,  economic,  and  legal 
perspective.  It  is  not  certain  that  these 
proposals  will  be  accomplished.  First, 
the  outputs  proposed  by  the  plan  are 
projections  or  targets.  For  example,  the 
number  of  acre-feet  of  water  meeting 
water  quality  goals  is  a  target  number 
the  forest  will  strive  to  attain.  Another 
example  is  allowable  sale  quantity  of 
timber.  That  is  the  maximum  regulated 
volume  of  timber  that  can  be  sold  over 
the  planning  period,  not  necessarily  the 
volume  that  will  be  sold. 

Secondly,  all  activities,  many  of  which 
are  interdependent,  may  be  affected  by 
annual  budgets.  The  plan  is 
implemented  through  various  site- 
specific  projects,  such  as  the  building  of 
a  road,  development  of  a  campground, 
or  the  sale  of  timber.  If  the  budget 
changes  for  any  given  year  covered  by 
the  plan,  the  projects  scheduled  for  that 
year  may  have  to  be  rescheduled. 
However,  the  goals  and  land  activity 
assignments  described  in  the  plan  would 
not  change  unless  the  plan  itself  were 
changed.  If  budgets  change  significantly 
over  a  period  of  several  years,  the  plan 
itself  may  have  to  be  amended  and, 
consequently,  would  reflect  different 
target  outputs  and  environmental 
conditions.  The  significance  of  budget 
related  or  other  changes  is  determined 
in  the  context  of  the  particular 
circumstances. 

As  a  long-range  strategy  for  the  forest, 
this  plan  and  accompanying 
environmental  impact  statement  are 
programmatic.  During  implementation, 
when  the  various  projects  are  designed, 
more  site-specific  analyses  are 
performed.  These  analyses  may  result  in 
environmental  assessments, 
environmental  impact  statements,  or 
categorical  exclusions  and,  possibly,  an 
amendment  or  revision  of  the  plan.  Any 
resulting  documents  are  to  be  tiered  to 
the  final  environmental  impact 
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statement  for  this  plan,  pursuant  to  40 
CFR  1508.28. 

4.33 — Alternatives  and  Issues 
Considered  Describe  concisely  all 
major  issues  identified  in  the  draft 
environmental  impact  statement  and 
note  new  issues  identified  from  public 
comments  on  the  draft  statement. 
Summarize  all  alternatives  considered, 
referring  to  the  more  detailed 
descriptions  in  the  final  environmental 
impact  statement  when  appropriate.  In 
this  discussion,  it  is  appropriate  to 
summarize  or  emphasize  public 
involvement  and  to  describe  how  any 
alternatives  from  the  draft 
environmental  impact  statement 
changed  because  of  this  involvement. 
Also,  note  new  alternatives  developed 
for  the  final  environmental  impact 
statement  as  a  result  of  public  input. 
Refer  to  the  comments/response 
appendix  and  chapter  2  in  the  final  EIS 
for  details  on  responses  to  alternatives 
and  issues  from  the  draft. 

4.34 — Rationale  for  the  Decision. 
Briefly  describe  management  concerns 
and  all  factors  (economic,  technical, 
national  policy,  and  so  forth), 
regulations,  and  laws  relevant  to  the 
decision.  Describe  the  methods  used  to 
consider  the  various  issues  and  interests 
and  how  they  balanced  with  all  other 
factors,  laws,  and  regulations.  Explain 
that  the  companion  document  to  the 
plan,  the  final  environmental  impact 
statement,  discloses  the  environmental 
effects  of  all  alternatives  considered, 
including  the  preferred  alternative. 
Where  appropriate  to  explain  the 
rationale,  refer  to  specific  pages  of  the 
EIS.  A  reviewing  court  is  likely  to  want 
to  know  whether  the  agency  took  a 
"hard  look"  and  made  a  "reasoned 
choice."  The  following  elements  are 
mandatory  in  this  section: 

1.  Environmentally  Preferable 
Alternatives.  (40  CFR  1505.2(b)).  This 
section  requires  the  identification  of  the 
environmentally  preferable  alternative 
but  does  not  require  its  selection.  More 
than  one  such  alternative  may  be 
described.  Identify  as  environmentally 
preferable  the  altemative(s)  having  the 
least  impact  on  the  physical  and 
biological  environment;  give  secondary 
consideration  to  the  impact  on  the 
economic  and  social  environment.  The 
Council  on  Environmental  Quality  has 
defined  "environmentally  preferable"  as 
follows: 

The  environmentally  preferable  alternative 
is  the  alternative  that  will  promote  the 
national  environmental  policy  as  expressed 
in  NEPA's  section  101.  Ordinarily,  this  means 
the  alternative  that  causes  the  least  damage 
to  the  biological  and  physical  environment;  it 
also  means  the  alternative  which  best 


protects,  preserves,  and  enhances  historic, 
cultural,  and  natural  resources. 

After  identifying  the  environmentally 
preferable  altemative(s),  compare  the 
selected  alternative,  which  maximizes 
net  public  benefits  (36  CFR  219.1  (a). 
219.3  and  219.12  (f)),  to  any  other 
altemative(s)  considered  and  identified 
as  enviroimientally  preferable.  This 
comparison  is  required  by  36  CFR  219.12 
(iKli*  The  comparison  can  be  made  by 
summarizing: 

a.  A  description  of  the  difference 
between  the  environmental  effects  or 
outputs  that  are  likely  to  occur  with 
implementation  of  environmentally 
preferable  alternatives  and  the 
environmental  effects  or  outputs 
anticipated  with  implementation  of  the 
selected  alternative. 

b.  The  objectives  of  the  selected 
alternative  in  terms  of  priced  and 
nonpriced  outputs  and/or  responses  to 
expressed  public  issues  that  would  not 
be  likely  to  occur  with  implementation 
of  the  environmentally  preferable 
altemative(s). 

c.  A  summary  of  the  major  tradeoffs 
or  differences  between  a  and  b, 
expressed  in  economic,  environmental, 
physical,  and/or  other  appropriate 
quantitative  and  qualitative  terms. 

d.  An  explanation  showing  why  the 
selected  alternative  is  expected  to 
provide  greater  overall  net  public 
benefits  than  the  environmentally 
preferable  alternatives. 

Refer  to  the  final  environmental 
impact  statement  where  appropriate.  In 
this  section  of  the  record  of  decision, 
note  that  all  alternatives  meet  minimum 
legal  and  environmental  standards,  but 
acknowledge  and  discuss  any 
environmental  uncertainties. 

2.  Alternatives  with  Higher  Present 
Net  Values.  Identify  the  present  net 
value  (PNV)  of  the  selected  alternative. 
Then,  as  provided  by  36  CFR  219.12 
(j)(2),  compare  the  selected  alternative 
to  all  other  alternatives  having  a  higher 
PNV.  This  requires  summarizing: 

a.  A  description  of  the  difference 
between  the  net  value  and  mix  of  the 
priced  outputs  that  are  likely  to  occur 
with  implementation  alternatives  having 
a  higher  PNV  and  the  net  value  and  mix 
of  the  priced  outputs  anticipated  with 
implementation  of  the  selected 
alternative. 

b.  The  objective  of  the  selected 
alternative  in  terms  of  priced  and 
nonpriced  outputs  and/or  responses  to 
expressed  public  issues  that  would  not 
be  likely  to  occur  with  implementation 
alternatives  having  a  higher 
implemented. 

c.  A  summary  in  the  record  of  decision 
of  the  major  tradeoffs  of  differences 


between  a  and  b  expressed  in  economic, 
environmental,  physical,  and/or  other 
appropriate  quantitative  and  quaUtative 
terms. 

d.  An  explanation  showing  why  the 
selected  alternative  is  likely  to  provide 
greater  overall  net  public  benefits  than 
the  alternatives  with  a  higher  PNV. 

3.  Areas  of  Public  Interest  Identify  all 
areas  that  have  a  high  degree  of  public 
interest  and  briefly  describe  how  the 
plan  proposes  to  deal  with  them.  For 
example,  if  management  of  a  wilderness 
with  respect  to  visitor  intensity  or  any 
other  significant  aspect  is  to  be  different 
from  management  prior  to  the  forest 
plan,  describe  these  differences.  Explain 
why  a  particular  roadless  area  was  or 
was  not  recommended  for  wilderness 
designation,  is  or  is  not  to  be  scheduled 
for  timber  sales,  and  so  forth. 

4.35— Mitigation  and  Monitoring. 
Mitigation  measures  are  an  essential 
part  of  each  alternative  and, 
consequently,  require  detailed 
description  in  chapter  4  of  the 
environmental  impact  statement.  Refer 
to  the  mitigation  measures,  the  minimum 
management  requirements,  the 
standards  and  guidelines  applicable  to 
the  entire  forest,  and  specific 
management  prescriptions  in  the  plan.  If 
all  practicable  measures  were  not  taken, 
explain  why  not  (40  CFR  1505.2(c)).  The 
Council  on  Environmental  Quality 
(CEQ)  states  in  response  to  the  40  most 
asked  questions  concerning  NEPA 
regulation  (46  FR 18026,  March  23, 1981): 

The  discussion  of  mitigation  and 
monitoring  in  a  Record  of  Decision  must  be 
more  detailed  than  a  general  statement  that 
mitigation  is  being  required,  but  not  so 
detailed  as  to  duplicate  discussion  of 
mitigation  in  the  EIS.  The  Record  of  Decision 
should  contain  a  concise  summary 
identification  of  the  mitigation  measures 
which  the  agency  has  committed  itself  to 
adopt. 

CEQ  continues: 

To  ensure  that  environmental  effects  of  a 
proposed  action  are  fairly  assessed,  the 
probability  of  the  mitigation  measures  being 
implemented  must  also  be  discussed.  Thus 
the  EIS  and  the  Record  of  Decision  should 
indicate  the  likelihood  that  such  measures 
will  be  adopted  or  enforced  by  the 
responsible  agencies. 

Briefly  describe  the  monitoring  program 
and  its  purpose.  State  that  the  Forest 
Service  uses  the  data  gathered  by  the 
program  to  update  its  inventory  data,  to 
improve  future  mitigation  measures,  and 
to  assess  the  need  for  amending  or 
revising  the  plan. 

4.36 — Implementation.  Briefly 
describe  any  schedules  used  to 
implement  the  plan  and  note  how  often 
they  are  to  be  updated  (FSM  1922.51). 
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Emphasize  any  aspects  of 
implementation  that  received  special 
public  attention  or  that  require 
clarification.  The  record  of  decision 
affords  one  more  opportunity  to  speak 
to  the  public  to  clarify  issues  and 
eliminate  any  confusion  about  the  plan 
or  its  implementation.  Be  sure  to  refer  to 
the  most  recent  regional  or  national 
policy  on  below-cost  timber  sales  and 
note  the  differences  between  sales 
policy  and  suitability  determination  if 
applicable. 

4.37— Appeal  Rights.  State  appeal 
rights  and  associated  time  periods.  In 
accordance  with  40  CFR  1506.10(b)(2) 
and  36  CFR  221.18(c)(3),  the  appeal 
period  for  approval  of  the  land  and 
resource  management  plan  cannot 
expire  prior  to  the  later  of  the  following 
two  dates: 

1.  Thirty  days  after  publication  by  the 
Environmental  Protection  Agency  of  the 
Notice  of  Availability  of  the  Final 
environmental  impact  statement 
accompanying  the  plan. 

2.  Forty-five  days  from  the  date  of 
decision. 

The  discussion  of  appeal  rights  is  also 
an  appropriate  place  to  clarify  areas  of 
confusion  regarding  appeals  and  their 
consequences.  For  example,  consider 
addressing  the  following: 

1.  An  appeal  of  a  plan  does  not  halt  its 
implementation.  A  stay  does. 


2.  If  an  individual  or  group  is 
dissatisfled  with  a  specific  project,  that 
individual  or  groups  should  appeal  the 
plan  if  the  site-specific  decision  for  that 
project  is  made  in  the  plan.  Otherwise, 
they  should  appeal  the  site-specific 
decision. 

3.  If  applicable,  note  the  appeal  rights 
of  (mineral)  operators  under  36  CFR 
228.14  or  other  avenues  of  appeal  (36 
CFR  211.18  (b)). 

4.38— Approval.  The  Regional  Forester 
signs  and  dates  the  record  of  decision. 

Chapter  5— Forest  Plan  Implementation 
and  Amendment  Process 

Contents 

5.1  PURPOSE  OF  FOREST  PU\N 

IMPI.EMENTAT10N 

5.2  PROPOSED  PROJECT  AND  ACTIONS 

5.3  ANALYSIS  AND  EVALUATION 

5.31  Findings 

5.31a  National  Forest  Management  Act 

Findings 
5.31b  National  Environmental  Policy  Act 

Compliance 

5.32  Process  to  Amend  the  Forest  Plan 

5.4  DECISION  AND  DOCUMENTATION 

5.5  BUDGET  DEVELOPMENT 

5.6  PROJECT  DESIGN 

5.7  PROJECT  EXECUTION  AND 
ADMINISTRATION 

This  chapter  establishes  procedural 
guidance  for  implementing  the  forest 
plan  through  selecting  and  scheduling 
management  practices  Ihat  meet 


direction  estabUshed  by  the  forest  plan. 
This  chapter  describes  the  process  for 
analyzing  and  determining  consistency 
of  actions  with  the  forest  plan  and 
specifies  the  process  for  amending  the 
forest  plan  when  change  is  necessary. 
Overall  direction  for  forest  plan 
implementation  isn  in  FMS  1922.4  while 
forest  plan  amendment  is  described  in 
FMS  1922.5. 

5. 1— PURPOSE  OF  FOREST  PLAN 
IMPLEMENTATION.  Forest  plan 
implementation,  the  activity  to 
accomplish  the  management  direction  of 
a  forest  plan,  is  necessary  to  meet  legal 
requirements  and  public  expectations  of 
Forest  Service  actions.  It  is 
accomplished  through  identification  of 
management  practices;  analysis  and 
evaluation  of  proposed  actions;  deciding 
upon  and  appropriate  course  of  action; 
and  budget  development,  project 
execution,  and  administration. 
Implementation  involves  analysis  of 
proposed  and  probable  management 
practices  to  meet  both  NFMA  and  NEPA 
requirements.  The  process  of 
implementing  the  forest  plan  is  shown  in 
exhibit  1.  Although  the  process  is 
depicted  as  sequential,  activities  may  be 
simultaneous  or  iterative.  A  discussion 
of  the  major  actions  in  the  forest  plan 
implementation  process  follows  the 
exhibit. 
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5.2— PROPOSED  ACTIONS. 
Management  prescriptions,  including 
standards  and  guidelines,  and  the 
schedule  of  management  practices 
provide  information  and  direction 
needed  to  achieve  the  desired  future 
condition  of  the  forest  as  expressed  by 
the  goals  and  objectives  of  the  forest 
plan.  Proposed  management  practices 
are  identified  following  review  of  this 
management  direction.  In  addition, 
actions  may  be  proposed  by  others 
outside  the  Forest  Service.  The  following 
specifies  the  process  for  analysis  and 
evaluation  to  select  approve,  or  reject 
proposed  actions. 

5.3— ANAL  YS/S  AND  EVALUA  TION. 
The  purpose  of  analysis  and  evaluation 
is  to  make  site  spedfic  decisions  based 
on  Forest  Plan  direction-  The  analysis 
process  includes  an  assimilation  of 
management  direction,  current  issues, 
and  site-specific  data  to  make  site 
specific  decisions  on  land  management. 
Th  analysis  assists  in  determining  costs, 
schedules,  and  direct,  indirect,  and 
culmulative  effects  of  related 
management  practices.  An 
interdisciplinary  process  must  be  used 
to  address  a  single  practice  or  multiple 
practices  within  a  given  area.  The 
responsible  official  determines  the 
scope  and  geographic  area  of  analysis 
required  to  reach  a  well-reasoned 
decision  on  proposed  actions.  Consider 
the  following  steps  in  identifying  the 
scope  and  area  involved  in  analysis: 

1.  Review  data  and  information  used 
in  development  of  the  forest  plan; 

2.  Consider  the  land  management 
decisions  to  be  made  in  any  given 
geographic  area  for  the  plan  period; 

3.  Conduct  scoping  and  determine 
issues,  concerns,  and  other  information 
about  the  area  and  the  possible 
decisions  to  be  made; 

4.  Determine  the  extent  of  the 
geographic  area  requiring  analysis 
based  on  identified  issues,  concerns, 
and  resource  opportunities; 

5.  Determine  the  requirements  for 
NEPA  compliance,  including  the  range 
of  alternative  actions,  the  potential  for 
cumulative  effects,  and  the  possibility  of 
connected  and  cumulative  actions;  and 

6.  Ensure  that  proposed  management 
practices  and  actions  are  analyzed 
through  an  integrated  approach  to 
resource  management. 

5.31^Findings.  The  analysis  provides 
information  to  evaluate  proposed 
management  practices  and  actions, 
whether  Forest  Service  or  non-Forest 
Service  proposals,  to  determine  Hndings 
for  NFMA,  to  ensure  compliance  with 
NEPA,  and  to  meet  other  appropriate 
laws  and  regulations.  Review  of  the 
fmdings  is  essential  in  making  a  well- 
reanoned  decision. 


5.31a — National  Forest  Management 
Act  Findinga.  The  National  Forest 
Management  Act  and  implementing 
regulations  require  specific  findings  to 
be  made  when  implementing  tlie  forest 
plan.  In  deciding  on  proposed 
management  practices,  the  following 
findings  must  be  made  and  documented. 

1.  Consistency.  All  resource  plans  and 
permits,  contracts,  and  other 
instruments  for  the  use  and  occupancy 
of  National  Forest  System  lands  are  to 
be  consistent  with  the  forest  plan  (16 
U.S.C.  1604(i]).  The  forest  plan  guides  all 
natural  resource  management  activities 
(36  CFR  2ig.1(b)).  All  administrative 
activities  affecting  the  National  Forest 
must  be  based  on  the  forest  plan  (36 
CFR  2ig.lO(e]).  Thus,  all  management 
practices  and  activities  must  be 
consistent  with  the  forest  plan.  If  a 
proposed  project  or  alternative  action  is 
not  consistent  with  the  forest  plan,  there 
are  three  options  available  for 
consideration: 

a.  Modify  the  proposal  to  make  it 
consistent  with  the  forest  plan; 

b.  Reject  the  proposal;  or 

c.  Amend  the  plan  to  permit  the 
proposal.  Follow  the  direction  in  5.32 
below  to  amend  the  forest  plan. 

2.  Suitability  for  Timber  Production. 
No  timber  harvesting,  other  than  salvage 
sales  or  sales  to  protect  other  multiple- 
use  values,  shall  occur  on  lands  not 
suited  for  timber  production  (16  U.S.C. 
1604(k)  and  36  CFR  219.27(c)(1)).  When 
timber  harvest  is  proposed  and  the  land 
has  been  determined  to  be  suitable,  a 
finding  to  that  effect  must  be  made.  If 
the  land  is  determined  not  suited  for 
timber  production  and  timber  harvesting 
is  proposed,  a  fmding  must  ensure  that 
harvesting  is  necessary  to  protect  other 
multiple  use  values  or  activities.  The 
finding  should  reference  the  appropriate 
management  direction  found  in  the 
forest  plan,  planning  records,  or 
environmental  documents. 

3.  Clearcutting  and  Even-aged 
Management.  When  a  timber  is  to  be 
harvested  using  an  even-aged 
management  system,  a  determination 
that  the  system  is  appropriate  to  meet 
the  objectives  and  requirements  of  the 
forest  plan  must  be  made  (16  U.S.C. 
1604(g)(3)(F]  (i)  and  (ii)).  In  addition, 
where  clearcutting  is  to  be  used,  it  must 
be  determined  to  be  the  optimum 
method.  Reference  should  be  made  to 
the  discussions  of  even-aged 
management  contained  in  the  forest 
plan,  planning  records,  or  environmental 
documents. 

4.  Vegetative  Manipulation.  All 
proposals  that  involve  vegetative 
manipulation  of  tree  cover  for  any 
purpose  must  comply  with  the  seven 
requirements  found  at  36  CFR  219.27(b]. 


Reference  the  discussion  or 
management  direction  found  in  the 
forest  plan,  planning  records,  or 
environmental  documents. 

5.31b — National  Environmental  Policy 
Act  Compliance.  The  analysis  of  a 
management  practice  or  action  must 
comply  with  Forest  Service 
environmental  polices  and  procedures 
(FSM  1950  and  SH  1909.15).  Insure  that 
adequate  consideration  has  been  given 
to: 

1.  Scope  of  the  action  (including 
interconnected  actions); 

2.  A  reasonable  range  of  alternative 
actions  (including  necessary  mitigation); 
and 

3.  Site  specific  environmental  eH'ects 
(including  direct,  indirect,  and 
cumulative  effects). 

5.32 — Process  to  Amend  the  Forest 
Plan.  The  following  actions  must  be 
taken  when  a  proposal  is  not  consistent 
with  the  forest  plan  and  the  proposal  is 
to  be  considered  further  for 
implementation. 

1.  Prepare  a  proposed  amendment  to 
the  forest  plan. 

2.  Make  a  determination  of  the 
significance  of  the  change  to  the  forest 
plan  under  16  U.S.C.  1604(f)(4),  36  CFR 
219.10(f),  and  FSM  1922.5.  It  is  important 
to  distinguish  between  significance  of 
the  change  to  a  forest  plan  and 
significance  of  the  environmental 
impacts  of  the  proposed  action  as 
dehned  by  Council  on  Environmental 
Quality  regulations  found  at  40  CFR  1500 
to  1508. 

3.  The  following  factors  are  to  be  used 
when  determining  whether  a  proposed 
change  to  a  forest  plan  is  significant  or 
not  signiHcant,  based  on  NFMA 
planning  requirements.  Other  factors 
may  also  be  considered,  depending  on 
the  circumstances. 

a.  Timing.  Identify  when  the  change  is 
to  take  place.  Determine  whether  the 
change  is  necessary  during  or  after  the 
plan  period  (the  first  decade)  or  whether 
the  change  is  to  take  place  after  the  next 
scheduled  revision  of  the  forest  plan.  In 
most  cases,  the  later  the  change,  the  less 
likely  it  is  to  be  signiHcant  for  the 
current  forest  plan.  If  the  change  is  to 
take  place  outside  the  plan  period,  forest 
plan  amendment  is  not  required. 

b.  Location  and  Size.  Determine  the 
location  and  size  of  the  area  involved  in 
the  change.  Define  the  relationship  of 
the  affected  area  to  the  overall  planning 
area.  In  most  cases,  the  smaller  the  area 
affected,  the  less  likely  the  change  is  to 
be  a  significant  change  in  the  forest 
plan. 

c.  Goals,  Objectives,  and  Outputs. 
Determine  whether  the  change  alters 
long-term  relationships  between  the 


levels  of  goods  and  services  projected 
by  the  forest  plan.  Consider  whether  an 
increase  in  one  type  of  output  would 
trigger  an  increase  or  decrease  in 
another.  Determine  whether  there  is  a 
demand  for  goods  or  services  not 
discussed  in  the  forest  plan.  In  most 
cases,  changes  in  outputs  are  not  likely 
to  be  a  significant  change  in  the  forest 
plan  unless  the  change  would  forego  the 
opportunity  to  achieve  an  output  in  later 
years. 

d.  Management  Prescription. 
Determine  whether  the  change  in  a 
management  prescription  is  only  for  a 
speciHc  situation  or  whether  it  would 
apply  to  future  decisions  throughout  the 
planning  area.  Determine  whether  or  not 
the  change  alters  the  desired  future 
condition  of  the  land  and  resources  or 
the  anticipated  goods  and  services  to  be 
produced. 

4.  If  the  amendment  is  determined  not 
to  be  a  significant  change  to  the  forest 
plan,  the  Forest  Supervisor  may 
implement  the  amendment  following 
appropriate  public  notification  and 
satisfactory  compliance  with  Forest 
Service  environmental  policies  and 
procedures  for  the  project  or  action. 

5.  If  the  change  to  the  forest  plan  is 
determined  to  be  significant,  follow  the 
required  10  step  planning  process  found 
at  36  CFR  219.12.  Preparation  of  an 
environmental  impact  statement  (EIS)  is 
mandatory  (16  U.S.C.  1604(f)(4),  36  CFR 
219.10(f).  and  36  CFR  219.12).  The  Forest 
Supervisor  shall  determine  the  issues, 
concerns,  and  opportunities  to  be 
addressed  in  the  amendment  and  will 
normally  concentrate  on  those  issues 
that  have  generated  the  need  for  change. 

5.4— DECISION  AND 
DOCUMENTATION.  The  analysis  and 
evaluation  of  management  practices  and 
actions  provide  information  and  Hndings 
for  reaching  a  well  reasoned  decision. 
Decisions  made  following  analysis  must 
be  documented  to:  provide  a  public 
record;  facilitate  public  notification; 
explain  the  rationale  for  selection  of  an 
action;  and  document  the  Hndings 
addressed  above  at  5.31.  The  process 
depicted  in  exhibit  1  is  not  precise  in 
either  the  order  or  timing  of  events  it 
predicts.  Discretion  must  be  used  in 
determining  consistency  with  and  the 
need  to  change  the  forest  plan.  The 
following  is  required. 

1.  In  order  to  assure  the  responsible 
official  and  the  public  that  all  actions 
are  consistent  with  the  forest  plan,  a 
finding  of  consistency  must  be  a  pari  of 
each  decision  document.  The  finding 
must  indicate  consistency  with  the 
general  management  requirements  of  the 
forest  plan  (36  CFR  2319.27),  as  well  as 
indicating  consistency  with  the  specific 
standards  and  guidelines.  This  finding 


need  not  be  lengthy  or  detailed,  but 
should  beiefly  state  why  the  proposed 
action  is  consistent  with  the  particular 
management  direction  or  requirements 
of  law  or  regulation.  The  finding  should 
include  appropriate  references  to  the 
pages  in  the  forest  plan,  planning 
records,  or  environmental  documents 
used  in  maldng  the  consistency 
determination.  This  finding  is  an 
appealable  decision  (36  CFR  211.18). 

2.  In  the  caSe  of  a  change  to  the  forest 
plan  that  is  determined  not  to  be 
significant  the  Forest  Supervisor 
documents  the  decision  in  the 
appropriate  document  and  at  the  same 
time,  if  the  activity  is  approved,  amends 
the  forest  plan  and  implements  the 
project  or  activity  following  appropriate 
public  notification.  Once  the  amendment 
is  approved,  permanently  attach  a  copy 
of  the  amendment  to  all  reference  copies 
(36  CFR  219.6(i)(3))  of  the  forest  plan. 
This  finding  is  an  appealable  decision 
(36  CFR  211.18). 

3.  In  the  case  of  a  change  to  the  forest 
plan  that  is  determined  to  be  significant 
follow  the  same  procedure  required  for 
development  of  a  forest  plan  (36  CFR 
219.10(f)).  Prepare  a  record  of  decision 
that  accompanies  the  final 
environmental  impact  statement  and 
address  both  the  project  and  the  change 
to  be  made  to  the  forest  plan.  The 
decision  is  appeable  (36  CFR  211.18) 
once  the  Regional  Forester  has  signed 
the  record  of  decision.  When  45  days 
have  elapsed  since  signing  the  record  of 
decision,  the  forest  plan  is  amended  and 
the  project  or  activity  may  be 
implemented. 

4.  Instructions  for  documentation 
necessary  to  comply  with  Forest  Service 
environmental  policies  and  procedures 
are  found  in  FSM  1950  and  FSH  1909.15. 

5.5— BUDGET  DEVELOPMENT.  The 
selected  projects  and  actions  are  the 
basis  for  program  budget  development. 
Policy  contained  in  FSM  1930.3  requires 
that  budget  proposals  be  consistent  with 
long-range  direction  provided  by,  among 
others,  the  forest  plan.  Follow 
procedures  established  in  FSH  1909.13, 
The  Program  Development  and 
Budgeting  Handbook,  for  budget 
development. 

5.6— PROJECT  DESIGN.  Project 
design  is  a  process  for  developing 
detailed  project  plans,  specifications, 
instructions,  and  cost  estimates  for 
selected  actions.  During  field  work  for 
project  design,  mitigating  measures 
directed  by  environmental  analysis  must 
be  incorporated. 

5.7— PROJECT  EXECUTION  AND 
ADMINISTRATION.  Administer  project 
execution  to  ensure  that  projects  are 
completed  as  designed.  Document  any 
changes  made  during  execution  to 


ensure  there  is  a  complete  project 
history.  Use  monitoring  and  evaluation 
techniques  described  in  chapter  6  to 
provide  feedback  on  forest  plan 
implementation. 

Chapter  6— Forest  Plan  Monitot  ing  and 
Evaluation  Process 

Contents 

6.02  Objectives 

6.03  Policy 

6.04  Responsibility 
6.04a    Regional  Foresters 
6.04b    Forest  Supervisors 
6.06    References 

6.1  MONITORING  I.EVELS 

6.11  Implementation  Monitoring 

6.12  Effectiveness  Monitoring 

6.13  Validation  Monitoring 

6.2  MONITORING  REQUIREMENTS 
6.21    Monitoring  Required  by  NFMA 

Regulations 

6.3  EVALUATION  OF  MONITORING 
RESULTS 

6.31  Evaluation  Techniques 

6.32  Evaluation  in  Relation  to  the  Three 
Monitoring  Levels 

6.32a    Implementation  Monitoring  Results 
6.32b    Effectiveness  Monitoring  Results 
6.32c    Validation  Monitoring  Results 

6.33  New  Assumptions,  Coefficients  or 
External  Changes 

Monitoring  and  evaluation  are 
separate,  sequential  activities  that 
provide  information  to  determine 
whether  programs  and  projects  are 
meeting  forest  plan  direction. 
Monitoring  collects  information,  on  a 
sample  basis,  from  sources  specified  in 
the  forest  plan.  Evaluation  of  monitoring 
results  is  used  to  determine  the 
effectiveness  of  the  forest  plan  and  the 
need  to  either  change  the  plan  through 
amendment  or  revision  or  to  continue 
with  the  plan.  This  chapter  establishes 
procedural  guidance  for  monitoring  and 
evaluating  forest  plans.  Overall 
direction  is  found  in  FSM  1922.7  and  36 
CFR  219.12{k). 

6.02 — Objectives.  The  overall 
objective  of  monitoring  and  evaluating 
forest  plans  is  to  determine  whether 
programs  and  projects  are  meeting 
forest  plan  direction.  Within  this  broad 
objective,  specific  goals  are  to: 

1.  Ensure  that  forest  plan  goals  and 
objectives  are  being  achieved  and 
management  prescriptions  are  being 
implemented  as  directed. 

2.  Determine  if  the  costs  of 
implementing  the  plan  and  the 
management  effects  are  occurring  as 
predicted. 

6.03— Policy 

1.  Ensure  that  the  intensity  of 
monitoring  is  commensurate  with  the 
risks,  costs,  and  values  involved  in 
meeting  plan  objectives  through 
resource  management 
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2.  Use  the  formal  management  review 
system  in  FSM  1400  as  an  approach  to 
evaluate  overall  effectiveness  of  forest 
plan  monitoring. 

3.  Involve  the  public  and  other 
agencies  as  appropriate  in  the 
monitoring  process. 

6.04 — Responsibility 
6.04a— Regional  Foresters.  It  is  the 
responsibility  of  the  Regional  Forest  to: 

1.  Ensure  forest-level  commitment  to 
monitoring  and  evaluation  of  forest  plan 
implementation. 

2.  Ensure  the  distribution  of  those 
monitoring  and  evaluation  results  that 
hve  application  to  other  Forests. 

3.  Use  accimiulated  results  or 
monitoring  and  subsequent  evaluations 
as  the  basis  for  amending  regional 
guides. 

6.04b — Forest  Supervisors.  Forest 
Supervisors  are  responsible  for  ensuring 
that  the  forest  plan  contains  a 
monitoring  and  evaluation  program  as 
part  of  plan  implementation  and  for 
overseeing  monitoring  and  evaluation. 

6.06— References.  The  following 
Department  and  Forest  Service 


Handbooks  provide  direction  and 
standards  to  guide  monitoring: 

1.  FSH  2109.14,  Air  Resources 
Management  Handbook 

2.  FSH  2209.11,  Range  Project 
Effectiveness  Analysis  Handbook 

3.  FSH  2409.13,  Timber  Resource 
Planning  Handbook 

4.  FSH  2509.15,  Watershed  Improvement 
Handbook 

5.  FSH  2S09.ia,  Water  Resource 
Inventory  Handbook 

6.  FSH  2509.ia  Soil  Management 
Handbook 

7.  FSH  2809.12.  Minerals  Planning 
Handbook 

8.  FSH  2809.13,  Minerals  Program 
Handbook 

9.  FSH  7109.52,  Engineering  Activities 
Evaluation  Handbook 

10.  USDA  Handbook  434.  National 
Forest  Landscape  Management 

11.  USDA  Handbook  462,  The  Visual 
Management  System 

12.  USDA  Handbook  478,  National 
Forest  Landscape  Management — 
UUlities 


13.  USDA  Handbook  484.  National 
Forest  Landscape  Management — 
Range 

14.  USDA  Handbook  483.  National 
Forest  Landscape  Management — 
Roads 

1  j.  USDA  Handbook  559,  National 

Forest  Landscape  Management — 

Timber 
1&  USDA  Handbook  608.  National 

Forest  Landscape  Management — Fire 
17.  USDA  Handboc^  617.  NaUooal 

Forest  Landscape  Management— Ski 

Areas 

In  addition  to  the  preceeding  Service- 
wide  Handbooks,  there  are  regional  and 
forest-level  handbooks  in  the  resource 
areas  that  may  contain  direction  and 
standards  relevant  to  monitoring. 

6.1— MONITORING  LEVELS.  There 
are  three  distinct  levels  of  monitoring: 
(1)  implementation  monitoring,  (2) 
e^ectiveness  monitoring,  and  (3) 
validation  monitoring.  These  levels  are 
defmed  in  FSM  1922.7.  Exhibit  1 
provides  examples  of  each  level. 
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1  Objective* 
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3  MiniBua  Mtt 
Requireaentt 
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to  aeet  goals,  policy 
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ITEMS  TO  MONITOR: 

Keep  erosion  within 
soil  T-factor*  to 
aaintain  soil 
productivity 


EXHIBIT  1 
MONITORING  PROCESS  WITH  EXAMPLES  FOR  PROJECT  MONITORING 
PROJECT  ACTION         IMPLEMENTATION  MONITORING   EFFECTIVENESS  MONITORING   VALIDATION  MONITORIHC 


Prescribe  site  specific  Detcralne  if  plans  and 
aethods.  practice*.     prescriptions  art 
objectives,  anti  design  lapleaenttd  aa  designed 
to  carry  out  forest  . 

plan 


Dcteralne  if  laplcacnted  Deterplne  if  objective*, 
plans  and  prcacrlptiona   standards  and  gvldellnea. 
achieve  objectives,  stan*  and  other  requireaents 
and  guidelines,  and      aeet  regulations,  goal*, 
other  requlrcatnts       and  policy 


PROJECT  STANDARD: 

Prescribed  aechanical 
•ite  preparation 
•rush  chop  on  contour 


QUESTIONS  TO  BE  ANSWERED  AT  EACH  LEVEL  OF  MONITORING: 


Use  2  step  shelterwood  Use  2  step  shelter- 
on  80X  of  Ponderos*  wood  on  stand* 
*tand*   The  objective  1  thru  8   Clearcut 
is  to  provide  stand  stand*  9  and  10 
variety  for  wildlife 
and  vlaual 


Was  site  preparation 
carried  out  according 
to  preacription? 


Was  Harvesting 
accoapllshcd  according 
to  plan? 


Was  erosion  rate  within 
tolerance  a*  a  result 
of  prescribed  practice? 


Did  harvcat  aethods 
provide  the  expected 
stand  variety? 


Maintain  101  shade 
over  perennial  streaa 
to  aaintain  water 
teap   for  trout 


Lialt  harvesting  trees  Here  cutting  restrictions  Did  the  prescribed 
within  1%  feet  of       adhered  to  according  to    practlce(s)  provide 
the  streaa  Plan?  lOX  shade? 


BMP*  to  Halt  sediaent   Set  *ite-*p*elfic 
yield  to  aeet  State  and  1    Mgt   practice* 
Federal  Water  Quality 
Coal*  for  beneficial 
u*e*  2 

3 


( BMP* )  to  aateh 
*ite  capability 
Stw  con*  practice* 
Mitigation  aeaaure* 


Were  BMP*, 
prescription*,  and 
■easure*  iapleaented  a* 
dcalgned? 


Did  BMP*  Halt  *ediaent 
yield  a*  expected? 


Arc  tolerance  factors 
sufficient  to  aaintain 
productivity? 


Did  the  resulting 
«tand  variety  provide 
adcqust*  wildlife 
habitat  and  aaintain 
visual  quality 


Is  lot  shade  adequate  to 
aaintain  water  teaperature 
within  Halts  for  trout' 


Wert  sediaent  Halts  or 
surrogates  to  aeet  water 
quality  goal*  (that  BMP*  were 
designed  for)  appropriate 
to  protect  beneficial  u»c« 


Maintain  a  ainiaua      L**vt  ainiaua  of  4 
of  80t  of  the  pre-       (n*g(  per  acre 
dialurbance  population 
of  priMarv  vxcavaior& 
woodpccH«rs 
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Were  •  ainiaua  of  4  cnag*   Did  at  least  BOX  of  the  Did  aclntaining  lot  of 

per  acre  left  following    predicturbsnee  population  the  pre<ii*turb*nte 

the  disturbance'  remsin  following  the  population  result  in 

disturbance''  a  viable  populaUcn' 
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6.11 — Implementation  Monitoring. 
Forest  and  Ranger  District  personnel 
conduct  implementation  monitoring  as 
part  of  their  routine  assignments  and 
document  the  results  in  project  files  as 
part  of  their  management 
responsibilities.  Use  implementation 
monitoring  to  determine  if  plans, 
prescriptions,  projects,  and  activities  are 
implemented  as  designed  and  in 
compliance  with  forest  plan  objectives 
and  standards  and  guidelines. 

6.12 — Effectiveness  Monitoring. 
Effectiveness  monitoring  determines  if 
plans,  prescriptions,  projects,  and 
activities  are  effective  in  meeting 
management  direction,  objectives,  and 
the  standards  and  guidelines.  This  level 
of  monitoring  is  conducted  by  resource 
and/or  technical  specialists  on  a  limited 
basis  as  determined  by  resource  values 
and  risks,  and  public  issues.  Begin 
effectiveness  monitoring  only  after 
determining  that  the  plan,  prescription, 
project,  or  activity  to  be  monitored  has 
been  implemented  according  to  the 
plan's  direction. 

6.13 — Validation  Monitoring. 
Validation  monitoring  determines 
whether  the  initial  data,  assumptions, 
and  coefficients  used  in  development  of 
the  plan  are  correct;  or  if  there  is  a 
better  way  to  meet  forest  planning 
regulations,  policies,  goals,  and 
objectives.  Conduct  validation 
monitoring  when  effectiveness 
monitoring  results  indicate  basic 
assumptions  or  coefficients  are 
questionable.  Generally,  conduct 
validation  monitoring  by  establishing 
permanent  plots  or  studies  in  close 
coordination  with  research  personnel. 
Limit  the  scope  of  validation  monitoring 
to  those  coefficients  and  standards  that 
are  not  reasonably  substantiated  by 
existing  research. 

6.2— MONITORING 
REQUIREMENTS 


6.21 — Monitoring  Required  by  NFMA 
Regulations.  The  planning  regulations  at 
36  CFR  Part  219  require  monitoring  to: 

1.  Compare  planned  versus  applied 
management  standards  and  guidelines 
to  determine  if  objectives  are  achieved 
(36  CFR  219.12(k)). 

2.  Quantitatively  compare  planned 
versus  actual  outputs  and  services  (36 
CFR  219.12(k)(l)). 

3.  Measure  effects  of  prescriptions, 
including  significant  changes  in  land 
productivity  (36  CFR  219.12(k)(2)). 

4.  Determine  planned  cost  versus 
actual  costs  associated  with  carrying 
out  prescriptions  (36  CFR  219.12(k)(3)). 

5.  Determine  population  trends  of  the 
management  indicator  species  and 
relationship  to  habitat  changes  (36  CFR 
219.19(a)(6)). 

6.  Evaluate  effects  of  National  Forest 
management  on  adjacent  land, 
resources,  and  communities  (36  CFR 
219.7(f)). 

7.  Identify  research  needs  to  support 
or  improve  National  Forest  management 
36  CFR  219.28). 

8.  Determine  if  lands  are  adequately 
restocked  (36  CFR  219.12(k)(5)(i)). 

9.  Determine,  at  least  every  ten  years, 
if  lands  identified  as  unsuitable  for 
timber  production  have  become  suitable 
(36  CFR  219.12(k)(5)(ii). 

10.  Determine  whether  maximum  size 
limits  for  harvest  areas  should  be 
continued  (36  CFR  219.12(k)(5)(iii)). 

11.  Ensure  that  destructive  insects  and 
disease  organisms  do  not  increase  to 
potentially  damaging  levels  following 
management  activities  (36  CFR 
219.12(k)(5)(iv)). 

6.3—EVAL  UA  TION  OF 
MONITORING  RESULTS.  Monitoring 
and  evaluation  are  separate,  sequential 
tasks.  Monitoring  is  designed  to  observe 
and  record  the  results  of  both  natural 
processes  and  actions  permitted  by 
forest  land  and  resource  management 


plans.  Evaluation  looks  at  those  results, 
determines  how  well  those  results  meet 
forest  plan  direction,  and  identifies 
measures  to  keep  the  plan  viable. 

6.31 — Evaluation  Techniques.  Use  a 
full  spectrum  of  techniques  and  methods 
to  evaluate  the  results  obtained  from 
monitoring.  Evaluation  techniques 
include  but  are  not  limited  to: 

1.  Site-specific  observations  by  on-site 
resource  specialists. 

2.  Field  assistance  trips  by  other 
technical  specialists. 

3.  General  field  observations  by 
Forest  Service  officials. 

4.  On-going  accomplishment  reporting 
processes  such  as  PAMARS. 

5.  Formal  management  reviews  on  a 
scheduled  basis. 

6.  Discussions  with  other  agencies  and 
the  public  users. 

7.  Management  team  review  of 
monitoring  results. 

8.  Interdisciplinary  team  reviews  of 
monitoring  results. 

9.  Involvement  with  existing  research 
activities. 

10.  Review  and  analysis  of  records 
documenting  monitoring  results. 

6.32 — Evaluation  in  Relation  to  the 
Three  Monitoring  Levels.  Exhibit  1 
displays  the  process  for  evaluating 
monitoring  results  from  each  monitoring 
level.  There  is  a  direct,  sequential 
relationship  between  the  levels.  This 
relationship  is  designed  to  focus  initial 
attention  at  the  implementation 
monitoring  phase.  The  approved  forest 
plan  represents  the  most  appropriate, 
current  management  direction; 
therefore,  first  ensure  that  it  is 
implemented  as  designed.  Needless 
expense  and  confusion  may  result  by 
going  directly  to  effectiveness  or 
validation  monitoring. 
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6.32a — Implementation  Monitoring 
Results.  Evaluation  of  the  results  of 
implementation  monitoring  indicate 
whether  implementation  of  a  project  or 
activity  is  consistent  with  the  forest 
plan. 

1.  If  implementation  is  not  consistent 
with  the  plan,  determine  if  compliance  is 
feasible.  If  compliance  is  feasible,  take 
appropriate  measures  to  ensure 
complete  implementation.  If  compliance 
is  not  feasible,  either  change  the  activity 
or  follow  the  forest  plan  amendment 
procedures  described  in  chapter  5. 

2.  If  implementation  is  consistent  with 
the  plan,  determine  if  the  original 
planning  issues,  concerns,  or 
opportunities  (ICO's)  are  still  unresolved 
or  if  new  ICO's  have  developed.  If  there 
are  no  ICO's  or  they  are  of  minor 
consequence,  continue  implementation 
monitoring.  If  ICO's  exist,  begin 
effectiveness  monitoring. 

6.32b — Effectiveness  Monitoring 
Results.  Evaluation  of  the  results  of 
effectiveness  monitoring  indicate 
whether  plans,  prescriptions,  projects,  or 
activities  are  effective  in  meeting 
management  direction,  objectives,  and 
the  standards  and  guidelines. 

1.  If  results  indicate  the  initial  action 
implemented  was  the  most  effective  and 
the  ICO's  have  been  resolved;  document 
the  evaluation  and  continue 
implementation  monitoring. 

2.  Even  though  ICO's  have  been 
resolved,  the  results  of  effectiveness 
monitoring  may  identify  a  different, 
more  effective  action  that  needs  to  be 
taken  and  the  plan  requires  change. 
Follow  the  plan  amendment  procedures 
in  chapter  5  and  continue 
implementation  monitoring. 

3.  If  results  indicate  the  most  effective 
action  was  not  taken  or  the  ICO's  have 
not  been  resolved,  estimate  if  the  basic 
assumptions  and  coefficients  used  in 
development  of  the  plan  are  reasonable. 
If  they  appear  reasonable,  continue 
effectiveness  monitoring.  If  the  basic 
assumptions  or  coefficients  appear 
questionable,  begin  validation 
monitoring. 

6.32c— Validation  Monitoring  Results. 
Evaluation  of  the  results  of  validation 
monitoring  indicate  whether  initial  data, 
assumptions,  and  coefficients  used  in 
development  of  the  plan  are  correct,  or  if 
there  is  a  better  way  to  meet  forest 
planning  regulations,  policies,  goals,  and 
objectives. 

1.  If  results  indicate  initial 
assumptions  and  coefficients  are  valid, 
document  the  evaluation  and  continue 
effectiveness  monitoring. 

2.  If  ICO's  have  been  resolved  but  the 
results  of  validation  monitoring  indicate 
a  change  in  the  basic  assumptions  or 
coefficients  is  needed,  the  plan  may 
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require  change.  Follow  the  plan 
amendment  procedures  in  chapter  5  and 
continue  implementation  monitoring. 

3.  If  results  indicate  assumptions  and 
coefficients  are  still  questionable  and 
the  ICO's  have  not  been  resolved, 
continue  validation  monitoring. 

6.33— New  Assumptions,  Coefficients, 
or  External  Changes.  It  may  be 
necessary  to  initiate  monitoring  at  the 
effectiveness  or  validation  level,  rather 
than  at  the  implementation  level,  when 
either  a  condition  develops  that  is 
uncontrollable  under  the  current 
management  situation  or  a  change  is 
expressly  directed.  Examples  include: 

1.  Changes  in  laws,  regulations,  or 
direction. 

2.  Major  changes  in  the  resource  base. 

3.  Major  economic  changes,  both  local 
and  regional. 

4.  Fundamental  changes  in  the  basic 
data,  assumptions,  and  coefficients  due 
to  proven  results  of  research. 

|FR  Doc.  88-15751  Filed  7-14-88;  8:45  am] 
MIXING  COOE  M1»-11-M 


Soil  Conservation  Service 

IMagnolia  Cemetery;  RC&D  Criticai 
Area  Treatment  Measure  Plan;  Phillips 
County,  AR 

agency:  Soil  Conservation  Ser\'ice; 

USDA. 

action:  Notice  of  availability  of  a 

finding  of  no  significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Envirommental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  40 
CFR  Part  1500;  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for 
Magnolia  Cemetery  Resource 
Conservation  and  Development  Critical 
Area  Treatment  Measure  Plan,  Phillips 
County,  Arkansas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Sullivan,  State  Conservationist. 
Soil  Conservation  Service,  5404  Federal 
Office  Building,  700  W.  Capitol  Avenue, 
Little  Rock.  Arkansas  72201.  Telephone 
(501)  37&-5445. 

Magnolia  Cemetery.  Arkansas 

Notice  of  Finding  of  No  Significant 
Impact 

Supplementary  Information:  The 
environmental  assessment  of  this 
federally  assisted  project  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 


the  environment.  As  a  result  of  these 
findings.  Gene  Sullivan,  state 
conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  concerns  critical  area 
treatment  of  2,500  feet  of  streambank 
stabilization.  17  acres  of  land 
stabilization,  and  200  feet  of  roadbank 
stabilization. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  plus 
interested  individuals.  A  limited  number 
of  copies  of  the  FONSI  are  available  to 
fill  single  copy  requests  at  the 
aforementioned  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Gene  Sullivan, 
state  conservationist,  Arkansas. 

Notice  of  Finding  of  No  Significant 
Impact 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dale:  July  12. 1988. 
Leroy  Brown.  Jr.. 

Acting  Slate  Conservationist. 

(PR  Doc.  88-16005  Filed  7-14-88;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Amended  Hearing  on  Indian  Civil 
Rights  Issues;  Ctiange  of  Venue 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  the  United  States 
Commission  on  Civil  Rights  Act  of  1983. 
Pub.  L.  98-183,  97  Stat.  1304.  that  a 
public  hearing  on  Indian  civil  rights 
issues  before  a  Subcommittee  of  the  U.S. 
Commission  on  Civil  Rights  has  been 
relocated.  The  hearing  will  be  held  in 
the  100  North  Banquet  Room  of  the 
Monte  Vista  Hotel.  100  North  San 
Francisco  Street.  Flagstaff,  Arizona 
86001. 

The  purpose,  date,  and  time  of  the 
hearing  remain  the  same  as  previously 
published  in  53  FR  208ai  (June  7. 1938) 
and  53  FR  25524  (July  7. 1988). 

Dated  at  Washington.  DC.  |uly  12. 1988. 
Murray  Friedman, 
Vice  Chairman. 

|FR  Doc.  88-15932  Filed  7-14-88;  8:45  am  J 
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Colorado  Advisory  Committee; 
Agenda  and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Colorado  Advisory  Committee 
to  the  Commission  will  convene  at  1:30 
p.m.  and  adjourn  at  4:30  p.m.,  on 
September  19. 1988.  at  the  Executive 
Tower  Inn,  1402  Curtis  Street,  Denver, 
Colorado  80202.  The  purpose  of  the 
meeting  is  to  plan  activities  and 
programming  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Maxine  Kurtz 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  July  8. 1988. 
Susan  |.  Prado, 
Acting  Staff  Director. 
[FR  Doc.  88-15934  Filed  7-14-88;  8:45  am] 
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New  Hampshire  Advisory  Committee; 
Agenda  and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Hampshire 
Advisory  Committee  to  the  Commission 
will  convene  at  12:00  noon  and  adjourn 
at  3:00  p.m.,  on  July  28. 1988.  at  the 
McLane,  Graf.  Raulerson  &  Middleton 
Bldg.,  Conference  Room,  40  Stark  St., 
Manchester.  NH  03105.  The  purpose  of 
the  meeting  is  1)  to  provide  orientation 
for  new  members  and  receive  an  update 
on  Commission  and  regional  program 
activities.  2)  plan  future  SAC  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Robert  A. 
Wells  603/625-6464  or  John  I.  Binkley. 
Director  of  the  Eastern  Regional 
Division  of  the  Commission  at  202/523- 
5264  or  TDD  202/376-8117.  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  office  at  least  five 
(5J  working  days  before  the  scheduled 
date  of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  July  6. 1988. 
Susan  |.  Prado, 
Acting  Staff  Director. 
JFR  Doc.  88-15933  Filed  7-14-88;  8:45  am] 
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West  Virginia  Advisory  Committee; 
Agenda  and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  West  Virginia 
Advisory  Committee  to  the  Commission 
will  convene  at  9:30  a.m.  and  adjourn  at 
12:00  noon  on  August  3, 1988,  at  the 
West  Virginia  Human  Rights 
Conunission,  Room  215, 1036  Quarrier 
St.,  Charieston,  WV  25301.  The  purpose 
of  the  meeting  is  1)  discuss  the 
proceedings  of  the  12/10/87  forum  on 
"Under-representation  of  Minorities  and 
Women  in  Institutions  of  Higher 
Education  in  West  Virginia,"  and  2)  plan 
future  SAC  activities.  ' 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Adam  R.  Kelly 
304/652-^141  or  John  I.  Binkley,  Director 
of  the  Eastern  Regional  Division  of  the 
Commission  at  202/523-5264  or  TDD 
202/376-8117.  Hearing  impaired  persons 
who  will  attend  the  meeting  and  require 
the  services  of  a  sign  language 
interpreter  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  6. 1988. 
Susan  J.  Prado. 
Acting  Staff  Director. 
(FR  Doc.  8ft-15935  Filed  7-14-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Bureau  of  Standards 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

agency:  National  Bureau  of  Standards. 

Commerce. 

action:  Notice  of  request  for  comments. 

SUMMARY:  The  National  Fire  Protection 

Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 


November  or  its  Annual  Meeting  in 
May.  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA's  1989  Annual  Meeting.  The 
publication  of  this  notice  by  the 
National  Bureau  of  Standards  (NBS)  on 
behalf  of  NFPA  is  being  undertaken  as  a 
public  service;  NBS  does  not  necessarily 
endorse,  approve,  or  recommend  any  of 
the  standards  referenced  in  the  notice. 

DATES:  The  National  Electrical  Code 
(NEC)  is  published  in  a  separate 
Technical  Committee  Report  and  is 
available  for  distribution  on  June  17, 
1988.  Comments  received  on  or  before 
October  21. 1988  will  be  considered  by 
the  NEC  Committee  of  NFPA  before 
final  action  is  taken  on  the  proposals. 

Thirty-six  other  Reports  are  published 
in  the  1989  Annual  Meeting  Technical 
Committee  Reports  and  are  available  for 
distribution  on  July  29. 1988.  Comments 
received  on  or  before  October  7. 1988 
will  be  considered  by  the  respective 
NFPA  Committees  before  final  action  is 
taken  on  the  proposals. 

ADDRESS:  The  National  Electrical  Code 
Technical  Committee  Report  and  the 
1989  Annual  Technical  Committee 
Reports  are  available  from  NFPA. 
Publications  Department.  Batterymarch 
Park.  Quincy.  Massachusetts  02269.  (The 
single  copy  price  is  $5.00  to  cover 
postage  and  handling.)  Comments  on  the 
reports  should  be  submitted  to  Arthur  E. 
Cote,  P.E..  Secretary,  Standards  Council, 
NFPA,  Batterymarch  Park,  Quincy, 
Massachusetts  02269. 

for  further  information  contact: 

Arthur  E.  Cote,  P.E.,  Secretary, 
Standards  Council,  at  above  address. 
(617)  770-3000. 

SUPPLEMENTARY  INFORMATION: 
Background 

Standards  developed  by  the  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  Agencies 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFR  Part  51. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA's  Fall  Meeting  in  November  or  at 
the  Annual  Meeting  in  May  of  each 


BEST  COPY  AVAILABLE 
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year.  The  NFPA  invites  public  comment 
on  its  Technical  Committee  Reports. 

Request  for  Comments 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Arthur  E. 
Cote,  P.E.,  Secretary,  Standards  Council. 
NFPA,  Batterymarch  Park,  Quincy, 
Massachusetts  02269.  Commentors  may 
use  the  forms  provided  for  comments  in 
the  Technical  Committee  Reports.  Each 
person  submitting  a  comment  should 
include  his  or  her  name  and  address, 
identify  the  notice,  and  give  reasons  for 
any  recommendations.  Comments 
received  on  or  before  October  21. 1988 
for  the  NEC  or  October  8, 1988  for  the 
others,  will  be  considered  by  the  NFPA 
before  final  action  is  taken  on  the 
proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  as  the  Technical 
Committee  Documentation  by  April  7, 
1989  for  the  NEC  and  March  24, 1989  for 
the  others,  prior  to  the  Annual  Meeting. 

A  copy  of  the  Technical  Committee 
Documentation  will  be  sent 
automatically  to  each  commentor. 
Action  on  the  Technical  Committee 
Reports  {adoption  or  rejection)  will  be 
taken  at  the  Annual  Meeting,  may  15-18, 
1989,  in  Washington,  DC,  by  NFPA 
members. 

Dated:  July  11, 1988. 
Eraest  Ambler. 
Director. 

1989  Fall  Meeting  Technical 
Committee  Reports 

[P-Parlial  rovisioo;  W-Wrthdrawai;  R-Reconfirmation; 
N-N«w:  C-CompMe  Revision] 


1989  Fall  Meeting  Technical 
Committee  Reports— Continued 

[P-Partial  revision;  W-Withdrawal;  R-Reconfirmalion; 
N-New.  C-CofTi|)tole  Revision] 


NFPA 

No. 

IMS 

Action 

12A 

13E 

20 

Halon  1301  Fire  Extinguishing 

Systems. 
Fire  Department  Operations  in 

Properties      Protected      by 

Sprinkler  and  Standpipe  Sys- 

tefits. 
Centrifuoal  Fire  Purnos 

P 
P 

P 

33 

Spray  Application  Using  Flam- 
mable and  Combustible  Ma- 
terials. 

Dipping  and  Coating  Process 
Using   Faknmable   &   Com- 
bustible Liquidt. 

Cutting  and  Welding  Process 

P 

34    

P 

51B 

P 

P 

71 

Central  Station  Senhce  Signal- 
ing Systems. 

Electronic          Computer/Data 
Processing  Equipment. 

P 

75 

P 

78 

858 

P 

Natural      Gas-Fired      Multiple 
Burner  Boiler-Furnaces. 

R 

NFPA 
No. 

Title 

Mian 

85D 

Fuel-on  Fired  Multipie  Burner 
Boiler-Fumacet. 

P 

90A 

Air  Conditioning  and  Ventilating 
Systems. 

C 

90B 

Warm  Air  Heating  and  Air  Con- 
ditioning Systems. 

P 

110A 

231D 

241 

N 

P 

Building  Construction  A  Demo- 

P 

lition  Operatwrts. 

258 

Test  Method  lor  Determining 
Smoke  Generation  of  Sold 
Matenals. 

P 

260 

(Existeng  Cigarette  Ignitioo  Re- 
sistance     o»      Upholstered 

C 

298 

Chemicals  and  Wikfland  Fire 
Control. 

N 

402M 

Aircraft  Rescue  ft  Fire  Fighting 
OperatKxial  Procedures 

P 

408 

Aircraft  Hand  Fire  Extinguish- 

R 

422M 

Aircraft  Fire  and  Explosion  In- 
vestigators. 

R 

423 

Aircraft  Engine  Test  Facilities 

C 

497B 

(Classified)  Localwns  tor  Elec- 
tncal  Installations  in  Chemi- 
cal Processing  Plants. 

N 

497M 

Classification  o<  Gases.  Vapors 
and     Dusts    for     Electrical 
Equipment  in  Hazardous  Lo- 
cations. 

P 

701 

name  Resistant  Textiles  and 
Films. 

C 

914 

Fire    Protection    Practices   for 
RehabdiUtion     of     Hatonc 
Buridmgs. 

N 

1123 

Public  Display  of  Fireworks 

C 

1201 

Organization  for  Fire  Services ... 

C 

1202 

Organization  of  a  Fire  Depart- 
ment. 

W 

1231 

Water  Supplies  for  Suburban  & 
Rural  Fire  Fighting. 

c 

1301 

Pubhc  Fire  Prevention  Catena 

w 

1401 

Trainmg  Reports  &  ReorxJs 

c 

1404 

Use  of  Self/Conta«ied  Breath- 
ing Apparatus  in  Trainmg  Ex- 
ercises. 

N 

1031 

Fire  Department  Ground  Lad- 
ders 

P 

1932 

Fire  Department  Ground  Lad- 
ders.  Use,   Maintenance  & 
Sevice  Testing. 

P 

■  Published  in  a  separate  Technical  Conumttae 
Report. 

[FR  Doc.  88-15954  Filed  7-14-88;  8:45ain) 
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National  Fire  Codes;  Request  for 
Proposals  for  Revision  of  Standards 

AOENCV:  National  Bureau  of  Standards, 

Commerce  Department. 

ACnOH:  Notice  of  request  for  proposals. 

SUMMAHV:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  standards  and 


requests  proposals  from  the  public  to 
amend  existing  NFPA  fire  safety 
standards.  The  purpose  of  this  request  is 
to  increase  public  participation  in  the 
system  used  by  NFPA  to  develop  its 
standards.  The  publication.of  this  notice 
of  request  for  proposals  by  the  National 
Bureau  of  Standards  (NBS)  on  behalf  of 
NFPA  is  being  undertaken  as  a  public 
service;  NBS  does  not  necessarily 
endorse,  approve,  or  recommend  any  of 
the  standards  referenced  in  the  notice. 

DATES:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  listed 
with  the  standards. 

AODNESS:  Arthur  E.  Cote.  P.E.,  Secretary. 
Standards  Council.  NFPA.  Batterymarch 
Park,  Quincy,  Massachusetts  02269. 

FOR  FURTHEII  INFORMATION  CONTACT. 

Arthur  E.  Cote,  P.E.  Secretary, 
Standards  Council,  at  above  address, 
(617)  770-3000. 

SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safety 
standards  which  are  known  collectively 
as  the  National  Fire  Codes.  Federal 
agencies  frequently  use  these  standards 
as  the  basis  for  developing  Federal 
regulations  concerning  Tire  safety.  Often. 
the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  these  standards  under  5  U.S.C.  552(a) 
and  1  CFR  Part  51. 

Request  for  Proposals 

Interested  persons  may  submit 
amendments,  supported  by  written  data, 
views,  or  arguments  to  Arthur  E.  Cote. 
P.E.,  Secretary,  Standards  Council, 
NFPA,  Batterymarch  Park,  Quincy, 
Massachusetts  02269.  Proposals  should 
be  submitted  on  forms  available  from 
the  NFPA  Standards  Administration 
Onice.  Each  person  must  include  his  or 
her  name  and  address,  identify  the 
document  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5:00  P.M.  E.D.S.T.  on  the  closing  date 
indicated  will  be  acted  on  by  the 
Committee.  The  NFPA  will  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  standard. 

At  a  later  date,  each  NFPA  Tecnnical 
Committee  will  issue  a  report  which  will 
include  a  copy  of  written  proposals  that 
have  been  received  and  an  account  of 
their  disposition.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 


'HA  HAV4  ¥'-'' 
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Dated:  July  11, 1988. 
Ernest  Ambler. 

Director. 


NFPA  No  and  Title 


NFPA10-I98e.  Portable  Fire  Ex- 
tinguishers. 

NFPA10L-1988.  Model  Enabling 
Act  for  the  Sale  or  Leasing 
aiKJ  Servicing  of  Portat>le  Fire 
Extinguishers. 

NFPA12B-19e5,  Halon  1211 
Fire  Extinguishing  Systems. 

NFPA1 2D— Proposed,  Haloge- 
nated  Agent  Use  &  Release 
Reporting  Method. 

NFPA14-1986.  Installation  of 
Standpipe  &  Hose  System. 

NFPA30-1987.  Flammable  and 
Combustible  Liquids  Code. 

NFPA30A-1967,  Service  Sta- 
tions. 

NFPA30B— Proposed.  Aerosol 
Products. 

NFPA31-1987,  Oil  Burning 
Equipment. 

NFPA32-1985,  Drycleaning 

Plants. 

NFPA35-1987,  Manufacture  of 
Organic  Coatings. 

NFPA37-1984,  Stationary  Com- 
bustion Engines  and  Gas  Tur- 
bines. 

NFPA45-1986,  Fire  Protection 
for  Laboratories  Using  Chemi- 
cals. 

NFPA46-1985,  Storage  of 
Forest  Products. 

NFPA53M-1985,  Fire  Hazards  in 
Oxygen  Enriched  Atmospheres. 

NFPA70B-1987,  Electrical 

Equipment  Maintenance. 

NFPA72A-1987,  Local  Protec- 
tive Signaling  Systems. 

NFPA72B-1986.  Auxiliary  Pro- 
tective Signaling  Systems. 

NFPA72C-1986,  Remote  Station 
Protective  Signaling  Systems. 

NFPA72D-1986.  Proprietary  Pro- 
tective Signaling  Systems. 

NFPA72E-1987,  Automatic  Fire 
Detectors. 

NFPA72F-1984, 
Voice/Alarm 
Systems. 

NFPA79-19e7. 
chines, 

NFPA86-1985,  Ovens  and  Fur- 
ances. 

NFPA86D-1986,  Ovens  Using 
Vacuum  Atmosphere. 

NFPA88A-1985,  Parking  Struc- 
tures. 

NFPA88B-19e5,  Repair  Garages. 

NFPA92B— Proposed,  Recom- 
mended Practice  for  Smoke 
Control  Systems  In  Atria,  Cov- 
ered Malls  and  large  Areas. 

NFPA96-1984,  Removal  of 
Smoke  &  Grease-Laden 
Vapors  from  Commercial 
Cooking  Equipment. 

NFPA101-1988.  Life  Safety 
Code. 

NFPA1 23-1 987,  Underground 
Coal  Mlr>es. 

NFPA150-1985,  FIresafety  In 
Racetrack  Stables. 

NFPA251-1985,  Fire  Tests  of 
Buikfing  Construction  Materials. 


Prop,  closing 
date 


Emergency 
Communk»tk)n 

Industrial     Ma- 


July  15,  1988. 
Do. 

Dec.  2,  1988. 
Do. 

July  15.  1988. 
Jan.  13.  1989. 

Do. 

Do. 
July  14.  1989. 
July  IS,  1988. 
July  15.  1990. 
July  15.  1988. 

Open. 

July  15,  1988. 

Do. 
Jan.  13,  1989. 
July  15.  1988. 

Do. 

Do. 

Do. 
Jan.  13.  1989. 
July  15.  1988. 

Jan.  13,  1989. 

July  15.  1988. 

Do. 

Jan.  13, 1969. 

Do. 
July  IS.  1988. 

Jan.  13,  1989. 

Jan.  6,  1989. 
Jan.  13,  1989. 

Do. 
July  IS.  1988. 


NFPA  No.  and  Title 


NFPA252-1984.  Fire  Tests  of 
Door  Assemt)lies. 

NFPA253-1984,  Critial  Radiant 
Flux  Test  for  Fkxx  Covering 
Systems. 

NFPA255-1984,  Test  Of  Surface 
Burning  Characteristics  of 
BuikJing  Materials. 

NFPA257-1985,  Fire  Tests  of 
window  Assemblies. 

NFPA262-1985,  Test  for  Fire 
and  Smoke  Oiaracteristws 
Wires  and  Cables. 

NFPA264— Proposed.  Test 

Methods  for  Heat  Release 
Rates  Using  Oxygen  Con- 
sumption/Calonmeter. 

NFPA264A— Proposed.  Test 

Methods  for  Heat  Release 
Rates  For  Upholstered  Furni- 
ture Components  or  Compos- 
ites Using  Oxygen  Consump- 
tion Cakximeter. 

NFPA265— Proposed.  Method  of 
Test  for  Evaluating  Room  Fire 
Growth  Potential  of  Texlle  Wall 
Coverings. 

NFPA312-1984.  Fire  Protection 
of  Vessels  During  Constructk>n 
Repair  and  Lay-Up. 

NFPA318 — Proposed.  Protectkjn 
of  Clean  Rooms. 

NFPA321-1987.  Classification  of 
Flammat>le  &  Comtxistible  Liq- 
uids. 

NFPA325M-1984.  Fire-Hazard 
Properties  of  Flammable  Lk)- 
ulds.  Gases  and  Volatile  Solids. 

NFPA327-1987.  Cleaning  or 
Safeguarding  Small  Tanks  and 
Containers. 

NFPA328-1987,  Control  of  Flam- 
mable &  Comlxistit>le  Liquids 
and  Gases  In  Manholes  & 
Sewers. 

NFPA329-1987,  Underground 
Leakage  of  Flammable  & 
Comtxistible  Liquids. 

NFPA385-1985,  Tank  Vehicles 
for  Flammable  and  Combusta- 
ble  LIqukls. 

NFPA386-1985,  Portable  Ship- 
ping Tanks. 

NFPA418-1979,  Roof-Top  Heli- 
port Construction  &  Protection. 

NFPA491M-1986,  Hazardous 
Chemk:al  Reactions. 

NFPA501C-1986,  Recreational 
VehKles. 

NFPA501D-1986,  Recreational 
Vehicle  Parks. 

NFPA704-1985,  Identification  of 
Fire  Hazards  of  Materials. 

NFPA850-1986.  Fossil  Fueled 
Steam  Electric  Generating 
Plants. 

NFPA901-1986.  Uniform  Coding 
for  Fire  Protection. 

NFPA902M-1986,  Fire  Reporting 
Field  Incident  Manual. 

NFPA903M-1986,  Property 

Survey  Manual. 

NFPA904M-1986,  Incklent 

Follow-up  Report  Manual. 

NFPA910-1985,  Protection  of  U- 
brary  Collections  from  Fire. 

NFPA91 1-1985.  Protection  of 
Museum  Collections  from  Fire. 

Proposed  921 M,  Manual  on  Irv 
vestlgatk>n  of  Fires. 


Prop,  closing 
date 


Do. 
Do 

Do. 

Do 
Do 

July  17.  1988. 
Jan.  13,  1989. 

July  15,  1988. 

Do. 

Dec.  2,  1988. 
July  14.  1989. 

July  14.  1988. 

July  15,  1990. 

Do. 

Do. 


July  15, 

1988 

Do 

Oct.  1. 

988. 

July  14. 

1989. 

July  15, 

1988. 

Do. 

Do 

Do 

Do 

Do. 

Do. 

Do 

Jan.  1,  1989. 

Do. 

July  15. 

1988. 

NFPA  l4o.  and  Title 

Prop,  closing 
date 

NFPA1901-1985.    PunY>er    Fire 

Nov.  1,  1988. 

Apparatus. 

NFPA1 902— Proposed,        Initial 

Do. 

Attack  Fire  Appartus. 

NFPA1 903— Proposed,      Mobile 

Do. 

Water  Supply  Fire  Apparatus. 

NFPA1 904— Proposed.        Aerial 

Do 

Ladder  Fire  Apparatus. 

NFPA1905— Proposed,  Elevating 

Do. 

Platform  Fire  Apparatus. 

NFPA1906-Proposed,       Water 

Do 

Tower  Fire  Apparatus. 

NFPA191 1-1987,    Testing    Fire 

Do. 

Department  Pumpers. 

NFPA1 965— Proposed.           Fire 

Jan.  13,  1989. 

Hose  Couplings. 

NFPA1 966— Proposed.    Thread- 

Do 

less  Couplings. 

NFPA1975-1985,     Statwn    Uni- 

Oct 1.  1988. 

forms. 

NFPA1981-1987,    Open    Circurt 

Oct.  15. 1988. 

Self-contained    Breathing   Ap- 

paratus. 

NFPA1983-1985,         Personnel 

Oct.  1.  1988. 

Ropes. 

NFPA1991— Proposed,     .Vapor- 

July  15,  1988. 

Protective  Suits  for  Hazardous 

Chemical  Emergencies. 

NFPA1992— Proposed,        LiqukJ 

Do. 

Splash-Protective     Suits     lor 

Hazardous  ChemKal  Emergerv 

ices. 

NFPA1993— Proposed,       Liquid 

Do. 

Splash-Protective     Suits     for 

Non-Emergency  Non-Flamma- 

ble  Hazardous  Chemical  Situa- 

tions. 

|FR  Doc.  88-15955  Filed  7-14-88:  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Issuance  of  Permit; 
Nortti  Gulf  Oceanic  Society  (P351C) 

On  March  29, 1988,  notice  was 
published  in  the  Federal  Register  (53  FR 
10139)  that  an  application  had  been  filed 
by  North  Gulf  Oceanic  Society,  P.O.  Box 
15244,  Homer,  Alaska  99603,  to 
inadvertently  harass  up  to  350  killer 
whales  (Orcinus  orca)  during  photo- 
identiHcation  studies  for  the  purpose  of 
scientific  research. 

Notice  is  hereby  given  that  on  July  11, 
1988,  and  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  National  Marine  Fisheries  Service 
issued  a  Scientific  Research  Permit  for 
the  above  taking  to  North  Gulf  Oceanic 
Society  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  is  available  for  review  in 
the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW.,  Rm.  805,  Washington.  DC; 
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and  Director,  Alaska  Region,  National 

Marine  Fisheries  Service.  709  West  9th 

Street,  Federal  Building,  Juneau,  Alaska 

99802. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 

Habitat  Programs. 

Date:  July  11. 1988. 
|FR  Doc.  88-15945  Filed  7-14-88;  8:45  am) 

WLUNQ  COOE  3610-22-M 


National  Technical  Information 
Service 

Intent  To  Grant  Exclualve  Patent 
Ucenee;  Upoeome  Co.  Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  The 
Liposome  Company  Inc.,  having  a  place 
of  business  at  Princeton,  NJ.  an 
exclusive  right  in  the  United  States  and 
certain  foreign  countries  to  practice  the 
intention  embodied  in  U.S.  Patent 
Application  Serial  Number  7-148.692,  "A 
Synthetic  Antigen  Evoking  Anti-HIV 
Response."  The  patent  rights  in  this 
invention  will  be  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royality-bearing  and  will  comply  with 
the  terms  of  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield, 
VA  22151. 
Douglas  I,  Campion, 

Office  of  Federal  Patent  Licensing,  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce. 
|FR  Doc.  88-15991  Filed  7-14-88;  8:45  am] 

■HIINO  COOC  3S10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatment  of  Import  Umlts  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  Pakistan 

)uly  12. 1988. 

AQCNCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits.      

EFFECTIVE  DATE:  July  19, 1988. 

Authority:  Executive  Order  11851  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854. 

FOR  FURTHCII  IFOimATIOli  CONTACT 

Aime  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posed  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPI^MENTARY  INFORMATION:  The 
current  limits  for  Categories  339,  341, 
347/348  and  352  are  being  reduced  for 
carryfoward  used  during  the  previous 
agreement  year. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16. 
1987).  Also  see  53  FR  51  published  in  the 
Fedmrt  Regbter  on  January  4, 198& 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
JaniM  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittea  for  Iko  InplMaaiiUtioa  of  Taxtils 
Agreements 

July  12. 1988. 

Commissioner  of  Cualoms, 
Department  of  the  Treasury,  Washington, 
DC.  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30. 1987  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  Slates  of  certain  cotton  and 
man-made  fit>er  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  period  which  began  on  January  1, 
1988  and  extends  through  Deceml>er  31. 1988. 

Effective  on  July  19. 198a  the  directive  of 
December  30. 1987  is  hereby  amended  to 
reduce  the  current  limits  for  cotton  textile 
products  in  the  following  categories,  as 
provided  under  the  terms  of  the  current 
bilateral  textile  agreement  between  the 
Governments  of  the  United  States  and 
Pakistan: 


Categoty 


339 

34^ 

347/348. 
352 


Adhisted 

12-mo 

HfnM 

(dozen)' 


606.422 
244.938 
318.710 
202.000 


■  The  limits  have  not  t>een  adjusted  to  account  (or 
any  imports  exported  aflar  Oeoacnbar  31.  1987. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  8a-15962  Filed  7-14-88;  8:45  am) 
MLUNOCOOC  3StO-OR-«i 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  LM  1988;  Addition 

AOENCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Addition  to  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1988  a  service  to  be 
provided  by  workshops  for  the  blind  or 
other  severely  handicapped. 
EFFECTIVE  DATE:  August  IS,  1988. 
address:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

E.R.  Alley,  Jr.,  (703)  557-1145. 

SUFFLKMENTARV  INFORMATION:  On  May 

20, 1988,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  a  notice  (53  FR 
18117)  of  proposed  addition  to 
Procurement  List  1988.  December  10, 
1987  (52  FR  46926). 

After  consideration  of  the  relevant 
matter  presented,  the  Conmiittee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c,  85  Stat.  77  and  41  CFR  51-2.6. 

I  certify  that  the  following  action  will    '■ 
not  have  a  significant  impact  on  a  • 

substantial  number  of  small  entities.  The 
major  factors  considered  were:  ■ 

a.  The  action  will  not  result  in  any         | 
additional  reporting,  recordkeeping  or 
other  compliance  requirements.  ' 


I 
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b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  iHtivide  the  service 
procured  by  the  Government. 

Accordini^y.  the  fioUowing  service  is 
hereby  added  to  Procurement  List  1988: 
Commissary  Shelf  Stocking,  Custodial 
and  Warehouse  Service,  McClellan  Air 
Force  Bate,  California. 
H.G.  Hachar. 

Acting  Executive  Director. 
[FR  Doc.  88-15868  Filed  7-14-88;  8:45  am] 
WIXINQ  COOE  SSM-3S-« 


Procurement  List  1988  Proposed 
Additions  and  Deletion 

AQENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  Additions  to  and 

Deletion  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procurement  List  1988  a  commodity  to 
be  produced  and  services  to  be  provided 
by  workshops  for  the  blind  and  other 
severely  handicapped. 

Comments  Must  Be  Received  on  or 
Before:  August  15, 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Je^erson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT. 
E.R.  Alley,  Jr..  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  service 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  service  to  Procurement 
Ust  1988,  December  la  1987  (52  FR 
46926). 

Commodity 

Lanyard,  Camouflage 
1080-00-571-5015 

Service 

Grounds  Maintenance  and  Sprinkler 
System  Maintenance 
Buildings  1250, 1260, 1633,  2410,  2419, 
2453,  2600,  2850,  3535,  Offsite.  3950, 


5601. 6441. 6443, 82S1. 8252.  8255,  T- 
38,  and  1200  Parking  Islands 
Edwards  Air  Force  Base,  California 

Deletion 

It  is  proposed  to  delete  the  following 
service  from  Procurement  List  1988. 
December  la  1987  (52  FR  46926): 
Conmiissary  Shelf  Stocking  and 
Custodial  Service.  Columbus  Air  Force 
Base,  Mississippi. 
H.G.  Fischer, 

A  cling  Executive  Director. 
[FR  Doc.  88-15959  Filed  7-14-88;  8.45  am] 
BILLING  COOC  MaS-3341 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquiaition  Regutotion  (FAR); 
Information  Collection  Under  OMB 
Review 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.a  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
information  collection  requirement 
concerning  Preaward  Survey  Forms. 
address:  Send  comments  to  Mr.  Ed 
Springer,  FAR  Desk  Officer,  Room  3235, 
NEOB,  Washington.  DC  20503. 
FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  Owen  Greene,  Defense  Acquisition 
Regulatory  Council  Staff,  (202)  697-7266. 
SUPPLEMENTARY  INFORMATION: 

a.  Purpose 

To  protect  the  government's  interest 
and  to  ensure  timely  delivery  of  items  of 
the  items  of  the  requisite  quality, 
contracting  officers,  prior  to  award, 
must  make  and  affirmative 
determination  that  the  prospective 
contractor  is  responsible,  i.e.,  capable  of 
performing  the  contract.  Before  making 
such  determination,  the  contracting 
officer  must  have  in  his  possession  or 
must  obtain  information  sufficient  to 
satisfy  himself  that  the  prospective 
contractor  (i)  has  adequate  financial 
resources,  or  the  abili^  to  obtain  such 
resources,  (ii)  is  able  to  comply  with 
required  delivery  schedule,  (iii)  has  a 
satisfactory  record  of  performance,  (iv) 


has  a  satisfactory  record  of  integrity, 
and  (v)  is  otherwise  qualified  and 
eligible  to  receive  an  award  imder 
appropriate  laws  and  regulations.  If 
such  information  is  not  in  die  contacting 
officer's  possession,  it  is  obtained 
through  a  preaward  survey  conducted 
by  the  contract  administration  office 
responsible  for  the  plant  and/or  the 
geographic  area  in  which  the  plant  is 
located.  The  necessary  data  is  collected 
by  contract  administration  personnel 
from  available  data  or  throu^  plant 
visits,  phone  calls,  and  correspondence 
and  entered  on  Standard  Forms  1403, 
1404. 1405, 1406. 1407,  and  1408  in  detail 
commensurate  with  the  dollar  value  and 
complexity  of  the  procurement.  The 
information  is  used  by  Federal 
contracting  officers  to  determine 
whether  a  prospective  contractor  is 
responsible. 


b.  Annual  Rqwrting  Borden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
12,000;  responses  per  respondent  .5; 
total  annual  responses.  6.000. 
preparation  hoiu^  per  response.  24;  and 
total  response  burden  hours,  144.000. 

Obtaining  Copies  of  Proposab 

Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS),  Room  4041, 
Washington,  DC  20405.  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0011,  Preaward  Survey  Forms. 

Dated:  July  8, 1988. 
Margaret  A.  Willis, 
FAR  Secretariat 
[FR  Doc.  88-15952  Filed  7-14-a8;  8:45  an) 

BILUNG  CODE  6<20-61-«l 


Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice. 


iy:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
information  collection  requirement 
concerning  Solicitation  Mailing  List 
Application. 

ADDRESS:  Send  comments  to  Mr.  Ed 
Springer,  FAR  Desk  Officer.  Rocnn  3235. 
NEOB,  Washington,  DC  20503. 
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FOR  FUTHCR  INFORMATION  CONTACT:  Ms. 

Victoria  Moss,  Office  of  Federal 

Acquisition  and  Regulatory  Policy,  (202) 

523-5168. 

SUPPLEMENTARY  INFORMATION: 

a.  Puqiose 

Government  Procurement  Solicitation 
Mailing  List  Application,  is  used  by  all 
Federal  Agencies  as  an  application  form 
for  prospective  contractors  in 
connection  with  the  establishment  and 
maintenance  of  lists  of  firms  interested 
in  selling  to  the  Government.  The 
information  is  used  to  establish  files  of 
firms  to  be  solicited  when  the  products 
or  services  they  provide  are  needed  by 
the  government. 

b.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
243,000;  responses  per  respondent,  4; 
total  annual  responses,  972,000; 
preparation  hours  per  response,  .58;  and 
total  response  burden  hours,  563,760. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4041, 
Washington,  DC  20405,  telephone  (202) 
523-4755.  Please  cite  0MB  Control  No. 
9000-0002,  Solicitation  Mailing  List 
Application. 

Dated:  July  18, 1988. 
Margaret  A.  Willis. 
FAR  Secretarial. 
[FR  Doc.  88-15951  Filed  7-14-88;  8:45  am) 

MLUNO  CODE  6«30-t1-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Admininstation 

(ERA  Docket  No.  88-34-NG] 

Encor  Energy  (America)  Inc.; 
Application  to  Import  Natural  Gas 
From  Canada 

agency:  Economic  Regulatory 
Administration,  Energy. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  )une  2. 1988,  of  an  application  filed 
by  Encor  Energy  (America)  Inc.  (Encor) 
for  blanket  authorization  to  import  up  to 
a  maximum  of  29.2  Bcf  of  Canadian 
natural  gas  for  sale  in  the  domestic  spot 
market  over  a  two-year  term  beginning 
on  the  date  of  the  first  delivery. 

The  application  is  filled  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 


Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  August  IS.  1988. 

FOR  FURTHER  INFORMATION: 

P.J.  Fleming,  Natural  Gas  Division, 

Economic  Regulatory  Administration. 

U.S.  Department  of  Energy.  Forrestal 

Building.  Room  GA-076, 1000 

Independence  Avenue,  SW 

Washington,  DC  20585,  (202)  586-4819 
Diane  Stubbs,  Natural  Gas  and  Mineral 

Leasing,  Office  of  General  Counsel. 

U.S.  Department  of  Energy,  Forrestal 

Building,  Room  6E-042, 1000 

Independence  Avenue  SW., 

Washington,  DC  20585.  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  Encor,  a 

Delaware  corporation  with  its  prinicipal 
office  in  Calgary,  Alberta.  Canada,  is  an 
indirect  subsidiary  of  Encor  Energy 
Corporation  Inc..  one  of  Canada's 
largest  natural  gas  producers,  which,  in 
turn,  is  a  subsidiary  of  TransCanada 
PipeLines  Limited.  The  imported  gas 
would  be  supplied  from  both  affiliated 
and  non-affiliated  sources  and  sold  at 
competitive  market  prices  to  a  wide 
range  of  U.S.  consumers  on  a  short-term 
and  spot  basis.  The  specific  terms  of 
each  import  and  sale  would  be 
individually  negotiated.  Encor  intends  to 
use  existing  facilities  of  U.S.  pipelines  to 
transport  the  gas.  The  delivery  points 
where  the  gas  would  enter  the  U.S. 
would  be  established  during  sales 
contract  negotiations  and  may  vary  for 
different  transactions. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  deteminating 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  requested  blanket 
import,  it  may  permit  the  import  of  the 
gas  at  any  existing  point  of  entry  and 
through  any  existing  transmission 
system.  The  ERA  will  also  condition  the 
authorization  on  the  filing  of  quarterly 
reports  to  facilitate  ERA  monitoring  of 


the  operation  and  effectiveness  of  the 
blanket  program. 

Public  Committee  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishiiig  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application,  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  interven,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  National  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Admininstration. 
Room  GA-076,  RG-23,  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington.  DC  20585,  (202)  586- 
9478.  There  must  be  filed  no  later  than 
4:30  p.m.  e.d.t..  August  15. 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  by  provided, 
such  as  additional  written  comments,  as 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 
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If  an  additicmal  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties,  if  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  punisuant 
to  this  notice  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Encor's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  )uiy  7, 1988. 
Constance  L.  Bucklejr, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regu/atory  Administration. 
|FR  Doc.  88-15894  Filed  7-14-88: 8:45  am] 

BILLING  COOe  MSO-01-41 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER88-506-000.  et  al.] 

Portland  General  Electric  Co.,  et  at.; 
Electric  Rate,  Small  Power  Production, 
and  Interioddng  Directorate  Filings 

]uly  11 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Portland  General  Electric  Company 

[Docket  No.  ER88-506-000] 

Take  notice  that  on  July  5, 1988, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  an  amendment 
to  its  November  24, 1987  filing.  Rate 
Schedule  FERC  No.  6a  which  is  a  sales 
agreement  with  the  City  of  Santa  Clara 
for  the  sale  during  a  19-month  period 
beginning  October  1, 1987  of  up  to 
379,920  MWh  of  firm  energy  surplus 
deliverable  at  rates  not  in  excess  of  40 
MW  per  hour.  A  portion  of  Santa  Clara's 
energy  delivery  is  assignable  to 
Sacramento  Municipal  Utility  District 
(SMUD). 

PGE  states  the  reason  for  the 
amendment  is  to  file  a  letter  agreement 
between  PGE  and  SMUD,  required  by 
the  Agreement,  pertaining  to  assignment 
terms  and  conditions  of  the  contract. 

PGE  requests  a  continuation  of  the 
October  1. 1987  effective  date  and 
therefore  requests  a  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
upon  the  City  of  Santa  Clara,  the 
Sacramento  Municipal  Utility  District, 
and  the  Oregon  Public  Utility 
Commission. 


COMMENT  DATE:  July  25. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

2.  Kentudcy  Utilities  Company  and  Old 
Dominion  Power  Company 

(Docket  No.  EC88-24-000| 

Take  notice  that  on  July  5, 1968. 
Kentucky  Utilities  Company  (KU)  and 
Old  Dominion  Power  Company  (ODP) 
tendered  for  filing  an  application  for  an 
Order  authorizing  a  planned  corporate 
reorganization. 

KU  is  a  corporation  organized  and 
existing  under  the  laws  of  the 
Commonwealth  of  Kentucky,  and  is 
engaged  in  producing  and  selling  electric 
energy.  KU  owns  100%  of  the  capital 
stock  of  Old  Dominion  Power  Company. 
ODP  is  a  public  utility  which  furnishes 
electric  energy  in  five  counties  in 
southwestern  Virginia.  KU  also  owns 
20%  of  the  common  stock  of  Electric 
Energy,  Inc.  (EEI),  which  owns  a 
generating  station  at  Joppa  Illinois.  The 
remaining  ownership  of  EEI  is  as 
follows:  Union  Electric  Company.  40%: 
Illinois  Power  Company.  20%:  and 
Central  Illinois  PubUc  Service  Company, 
20%  (together  with  KU,  the  "Sponsoring 
Companies").  EEI  supplies  electrical 
energy  requirements  to  an  installation  of 
the  Department  of  Energy  (DOE)  at 
Paducah.  Kentucky.  All  of  the  electricity 
sold  by  EEI  is  sold  either  to  the  DOE  or 
the  Sponsoring  Companies.  KU  and  ODP 
propose  to  reorganize  by  causing  the 
creation  of  a  holding  company 
(Company)  which  will  become  the 
owner  of  all  the  common  stock  of  KU. 
Under  the  reorganization  plan.  KU  will 
retain  the  whole  of  its  facilities,  as  well 
as  its  ownership  interest  in  ODP  and 
EEI.  OPD  seeks  (1)  a  declaratory  order 
disclaiming  jurisdiction  by  the 
Commission  over  the  reorganization 
insofar  as  it  involves  ODP  or  (2)  if  such 
declaratory  order  is  not  issued,  an  order 
granting  any  authorization  required 
insofar  as  the  reorganization  involves 
ODP. 

KU  and  ODP  states  that  the  proposed 
corporate  reorganization  is  consistent 
with  the  public  interest 

COMMENT  DATE:  July  25. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER87-418-003] 

Take  notice  that  on  July  1. 1988. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  its 
compliance  refund  report  pursuant  to 
the  Commission's  letter  order  issued 
April  18, 198a 

Niagara  Mohawk  states  that  it 
submitted  this  report  for  the  refund  and 


interest  on  the  rates  charged  the  New 
York  Power  Authority  under  Rate 
Schedule  No.  138  in  accordance  with  the 
Settlement  Agreement  approved  by  the 
Commission  on  April  18. 1988. 

Niagara  Mohawk  further  states  that 
the  refund  (principal  and  interest)  of 
$43,888.94  was  tmdered  to  the  Power 
Authority  on  June  2. 1988.  This  Report 
shows  monthly  billing  determinants; 
revenue  receipt  dates,  revenues  under 
the  prior,  present  and  settlement  rates; 
the  monthly  revenue  refund;  monthly 
interest  computed;  and  a  summary  of 
such  information  for  the  total  refund 
period. 

Comment  date:  July  25, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  American  Electric  Power  Service 
Corp. 

(Docket  No.  ER88-504-000) 

Take  notice  that  on  July  1, 1988, 
American  Electric  Power  Service  Corp. 
(AEP)  tendered  for  filing  on  behalf  of  its 
affiliates,  Appalachian  Power  Company, 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company,  and  Ohio 
Power  Company,  which  are  all  AEP 
affiliated  operating  subsidiaries  (and  are 
sometimes  collectively  referred  to  as  the 
AEP  Parties),  revisions  to  the  AEP 
Parties'  Emergency  Energy  and  Short 
Term  Power  rates.  The  AEP  Parties  have 
revised  their  rate  in  their  Emergency 
Energy  and  Short  Term  Power  Service 
Schedules  to  insure  uniform  rates  by  the 
AEP  System  companies  for  the  same 
service  to  unaffiliated  AEP  System 
companies.  These  rates  previously  have 
been  accepted  for  filing  by  the 
Commission  in  Docket  No.  ER88-358- 
000.  AEP  has  requested  an  effective  date 
of  July  1. 1988. 

Copies  of  the  filing  were  served  upon 
Kentucky  Public  Service  Commission, 
Public  Service  Commission  of  Indiana. 
Michigan  Public  Service  Commission. 
Public  Utilities  Commission  of  Ohio, 
State  Corporate  Commission  of  Virginia, 
Public  Service  Commission  of  West 
Virginia,  and  the  appropriate  utilities 
interconnected  with  the  AEP  Parties. 

Comment  date:  July  25, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Eben  W.  Pyne 

(Docket  No.  ID-2363-000) 

Take  notice  that  on  July  6, 1988,  Eben 
W.  Pyne  tendered  for  filing  an 
application  for  authorization  under 
Section  305(b)  of  the  Federal  Power  Act 
and  Part  45  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
to  hold  the  following  interlocking 
positions: 
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rOwuOn 

Corporation 

Classificalion 

Director 

Long  Island 
Lighting 
Company. 

Public  Utility. 

Director 

The  Home 

owms  through  a 

Group,  Inc. 

sobsidiary  of  a 
sutisidiary  all  o(  the 
stock  of  two 
corporationa 
auttKxized  to 
underwnte  or 
participate  in  tt\e 
iTiarketiiig  o( 
secunties  of  a  putjiic 
utility  (other  than 
LILCO). 

Director 

The  Home 

owns  ihroiigh  a 

Insurance 

subsidiary  of  a 

Company. 

subsidiary  all  of  the 
stock  of  two 
corporations 
authorized  to 
undorwrite  or 
participate  in  the 
marketing  of  a 
public  utility  (otfier 
than  LILCO). 

Comment  date:  July  25. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intei^fene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NW..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  0.  Cashell, 

Acting  Secretary.  ^ 

(FR  Doc.  88-75995  Filed  7-14-68;  8:45  am) 

BILLING  CODE  6717-01-M 


Experiments  Colloquium;  Natural  Gas 
Transportation  Network,  Auction; 
Laboratory 

Issued  July  11. 1988 

On  July  18, 1988,  Professor  Charies 
Plott  (California  Institute  of  Technology) 
and  Professor  Vernon  L.  Smith 
(University  of  Arizona)  will  discuss  their 
laboratory  experiements,  sponsored  by 


the  Federal  Energj'  Regulatory 
Commission  (FERC),  concerning  the  use 
of  auctions  for  a  natural  gas 
transportation  network.  The  colloquium 
will  start  at  10:00  a.m.  in  Hearing  Room 
A.  825  North  Capitol  Street,  NE.. 
Washington,  DC. 

The  professors'  research  is  described 
in  their  FERC  Office  of  Economic  Policy 
Technical  Reports,  Research  on  Pricing 
in  a  Gas  Transportation  fretwork  (no. 
88-2)  by  Professor  Plott  and  An 
Experimental  Examination  of 
Competition  and  "Smart" Markets  on 
Natural  Gas  Pipeline  Networks  (no.  88- 
2)  by  Professor  Smith  and  his 
colleagues.  A  policy  context  and  a 
summary  of  this  research  is  provided  by 
a  companion  Technical  Report  by  Dan 
Alger  (a  member  of  the  FERC  staff), 
entitled  A  Policy  Context  for  FERC- 
sponsored  Laboratory  Experiments 
concerning  Market-based  Regulation  of 
Natural  Gas  Transportation  (no.  88-1). 
These  Technical  Reports  will  be 
available  on  )uly  13  from  the  Division  of 
Public  Inquiries.  Room  2214,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426  (202-357-8055)  during  regular 
business  hours. 

Lois  D.  Cashell, 

Acting  Secretary.       , 

(FR  Doc.  8&-l.';937  Filed  7-14-fl8;  8:45  am) 
WLUNC  CODE  •717-01-M 


(Docket  Nos.  ER3e-502-000.  st  al.] 

Toledo  Edison  Co.  et  al.;  Electric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Toledo  Edison  Company 

[Docket  No.  ER8&-&02-000] 

July  8. 1968. 

Take  notice  that  on  June  30, 1988, 
Toledo  Edison  Company  (Toledo 
Edison)  tendered  for  filing  the  Fourth 
Addendum  to  the  Municipal  Resale 
Service  Rate  Agreement  between 
Toledo  Edison  and  American  Municipal 
Power-Ohio.  Inc.  (AMP-Ohio)  dated  June 
8,1988. 

Toledo  Edison  states  that  the  Fourth 
Addendum  permits  AMP-Ohio  to 
request  that  demand  charges  for 
production  transmission  and 
distribution  capacity  be  assessed  on  the 
basis  of  the  Monthly  Maximum 
Coincident  Peak  Demand,  as  defined  in 
the  Fourth  Addendum,  at  all  Customer 
Delivery  Points  in  lieu  of  the  monthly 
maximum  noncoincidcnt  peak  demand 


at  each  Customer  Delivery  Point.  Toledo 
Edison  further  states  that  the  Fourth 
Addendum  to  the  Municipal  Resale 
Service  Rate  Agreement  contains 
certain  modifications  which  have  been 
found  to  be  necessary  or  desirable  as  a 
result  of  the  experience  of  the  parties. 
Toledo  Edison  states  that  the  Fourth 
addendum  will  not  have  any  impact  on 
rates  or  sales  under  the  Mimicipal 
Resale  Service  Rate  Agreement,  and  has 
requested  waiver  of  the  Commission's 
regulations  to  the  extent  necessary  to 
permit  the  Fourth  Addendum  to  become 
effective  on  June  9. 1988. 

Comment  date:  July  25. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

Tucson  Electric  Power  Company,  San 
Diego  Gas  ft  Electric  Company,  SD 
Acquisition  Corp.  (Califumia),  and  San 
Diego  Acquisition  Corp.  (Arizona) 

(Docket  No.  EC88-23-000) 
July  7, 1988. 

Take  notice  that  on  July  1, 1988. 
Tucson  Electric  Power  Company 
(Tucson).  San  Diego  Gas  &  Electric 
Company  (SDG&E)  SD  Acquisition  Corp. 
(California  Acquisition),  and  San  Diego 
Acquisition  Corp.  (Arizona  Acquisition) 
tendered  for  flling  a  Joint  Appllicatiun 
seeking  approval  of  a  proposed  merger. 

Under  the  merger  proposal,  Tucson 
and  SDG&E  will  merge  into  and  within 
California  Acquisition,  which  will  be 
renamed  upon  completion  of  the  merger. 
If  the  parties  so  elect,  Arizona 
Acquisition,  a  wholly-owned  subsidiary 
of  SDG&E,  would  be  merged  into  Tucson 
and  Tucson  would  become  a  wholly- 
owned  subsidiary  of  SDG&E.  The 
parties  to  the  merger  anticipate 
substantial  efficiencies  issuing  from 
integration  of  applicants'  now-separate 
electric  businesses,  and  expect  no 
adverse  impact  on  any  of  their  resale  or 
transmission  service  customers. 

Copies  of  this  filing  have  been  served 
upon  the  Arizona  Corporation 
Commission  and  the  California  Public 
Utihties  Commission. 

Comment  date:  August  5, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Watsonville  Cogen  Corp. 

[Docket  No.  QF88-44O-00OJ 

Jiily  8, 1988. 

On  June  20. 1988,  Watsonville  Cogen 
Corp.  (Applicant),  of  P.O.  Box  25042,  San 
Mateo.  California,  94402  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping  cycle  cogeneration 
facility  will  be  located  at  Watsonville. 
Santa  Cruz  County.  California.  The 
major  equipment  will  include  a 
combustion  turbine-generator,  a  waste 
heat  recovery  boiler,  and  an  extraction 
steam  turbine-generator.  The  facility 
will  provide  useful  thermal  energy  to  an 
industrial  process.  The  net  electric 
power  production  capacity  will  be 
approximatley  28.7  megawatts.  The 
primary  energy  source  will  be  natural 
gas. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kamine  South  Glens  Falls  Cogen  Co., 
Inc. 

(Docket  No.  QF88-437-000) 
July  8, 1988. 

On  June  14, 1988,  Kamine  South  Glens 
Falls  Cogen  Co.,  Inc.  (Applicant),  of  1620 
Route  22  East,  Union.  New  Jersey  07083. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  James 
River  Corporation  in  South  Glens  Falls. 
New  York.  The  facility  will  consist  of  a 
gas  turbine  generator,  a  waste  heat 
recovery  steam  generator  equipped  with 
supplementary  firing  and  an  extraction/ 
condensing  turbine  generator.  Thermal 
energy  recovered  from  the  facility  will 
be  used  in  a  papermaking  process.  The 
net  electric  power  production  capacity 
of  the  facility  will  be  50  MW.  The 
primary  source  of  energy  will  be  natural 
gas.  Construction  of  the  facility  will 
begin  September  1988. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Colstrip  Energy  Limited  Partnership 

[Docket  No.  ER88-500-000] 
July  8, 1988. 

Take  notice  that  on  June  30, 1988, 
Colstrip  Energy  Limited  Partnership 
(Colstrip),  a  limited  partnership 
consisting  of  Rosebud  Energy  Corp., 
Spruce  Limited  Partnership  and  Harrier 
Power  Corporation,  tendered  for  filing 
pursuant  to  18  CFR  35.1  and  35.12, 
proposed  FERC  Rate  Schedule  No.  1, 
applicable  to  sales  of  energy  by  Colstrip 
to  the  Montana  Power  Company  (MFC) 
from  a  waste  coal  electric  generating 


facility  to  be  located  in  Rosebud  County, 
Montana  (Facility).  The  Facility  is 
certified  as  a  qualifying  cogeneration 
facility  and  as  a  qualifying  small  power 
production  facility  within  the  meaning  of 
section  201  and  210  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978  (PURPA) 
and  the  regulations  promulgated 
thereunder. 

The  proposed  initial  rate  is  set  forth  in 
the  Power  Pim:hase  Agreement,  as 
amended,  dated  October  15, 1984, 
between  Colstrip  and  MFC.  Pursuant  to 
Order  Nos.  5017  and  5017a  of  the  Public 
Service  Commission  of  the  State  of 
Montana  (Montana  Commission),  the 
Power  Piu-chase  Agreement  establishes 
a  pim:hase  price,  based  on  MFC's 
avoided  cost,  for  all  electricity  delivered 
by  Colstrip  to  MPC  which  includes  both 
an  energy  charge  and  a  capacity  charge. 

The  energy  and  capacity  rates  are 
comprised  of  a  scheduled  component 
and  an  escalating  component.  The 
scheduled  component  is  based  on  a 
schedule  prescribed  by  the  Power 
Purchase  Agreement  for  each  year 
thereafter  for  the  first  15  years  of  project 
operation.  Starting  in  year  16,  the 
scheduled  component  will  be 
established  based  on  order  of  the 
Montana  Commission.  The  escalating 
component  is  calculated  based  on  rates 
established  by  the  Montana  Commission 
pursuant  to  tariffs  filed  by  MPC. 

Colstrip  requests  waiver  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  notice 
requirements  so  that  the  rate  schedule 
may  take  effect  as  of  the  date  of 
Colstrip's  initial  delivery  to  MPC. 

Additionally,  Colstrip  seeks  waiver  of 
the  Commission's  regulations  regarding 
cost  of  service  documentation, 
accounting  practices,  reporting 
requirements,  filing  charges  and  annual 
charges  as  well  as  waiver  as  to  property 
dispositions  and  consolidations, 
securities  issuances  or  assumptions  of 
liability,  the  holding  of  interlocking 
positions  and  such  other  matters  as  the 
Commission  deems  appropriate. 

Copies  of  the  instant  filing  have  been 
served  upon  MPC  and  the  Montana 
Commission. 

Comment  date:  July  25, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kanawha  Valley  Power  Company 

(Docket  No.  ER88-49&-000J 
July  8, 1988. 

Take  notice  that  on  June  30, 1988, 
Kanawha  Valley  Power  Company 
(Kanawha)  tendered  for  filing 
modifications  to  its  1935  and  1937 
Agreements  (Schedule  FPC  Nos.  1  and  2, 
respectively)  with  Appalachian  Power 


Company  (Appalachian)  providing  for 
the  supply  of  power  and  energy  fi^m 
Kanawha's  Marmet  and  London  (Project 
No.  1175)  and  Winfield  (Project  No. 
1290)  hydro-electric  plants,  respectively, 
to  be  effective  September  1, 1988. 

The  modifications  would  increase 
annual  revenues  to  Kanawha  for  sales 
to  Appalachian  by  $753,579  based  on  the 
twelve  month  period  ended  April  30, 
1988. 

The  proposed  changes  are  required 
due  to  increases  in  the  cost  of  providing 
service  imder  the  1935  and  1937 
Agreements  since  the  1st  rate 
modification  in  April  1988.  The  rates 
imder  the  proposed  modification  are 
designed  to  provide  Kanawha  with  the 
opportunify  to  earn  a  10.42%  overall 
return.  Both  Kanawha  and  Appalachian 
are  affiliates  of  the  American  Electric 
Power  System. 

Kanawha  states  that  a  copy  of  the 
filing  has  been  provided  to  the  Public 
Service  Commission  of  West  Virginia, 
the  Virginia  State  Corporation 
Commission  and  Appalachian  Power 
Company. 

7.  Detroit  Edison  Company 

[Docket  No.  ER8&-493-000] 
July  a  1988. 

Take  notice  that  on  June  29, 1988. 
Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  Supplement 
No.  3  and  Supplement  No.  4  to  Detroit 
Edison's  Rate  Schedule  No.  23. 

Detroit  Edison  states  that  it  had 
constructed  an  additional  connection 
and  delivery  point  between  its  system 
and  the  system  of  the  City  of 
Wyandotte,  Michigan,  as  requested  by 
the  City.  Detroit  Edison  states  that  the 
connection  is  scheduled  to  be  completed 
and  ready  to  be  energized  on  Jiuie  30, 
1988.  Detroit  Edison  fiirther  states  that 
Supplement  No.  3  is  a  Special  Facilities 
Contract  between  Detroit  Edison  and 
the  City  which  establishes  that 
Wyandotte  will  pay  upon  the  initiation 
of  service  a  monthly  charge  of  one-half 
of  one  percent  of  the  costs  of 
constructing  the  facilities  to  connect  the 
two  systems  to  cover  property  taxes, 
insiu-ance,  and  maintenance  and  a 
monthly  charge  to  reserve  25  MW  of 
Detroit  Edison's  River  Rouge-Riverview 
120  kV  line. 

Detroit  Edison  states  that  Supplement 
No.  4  establishes  the  rates  for  service  at 
the  additional  delivery  point.  The  rates 
provide  for  a  monthly  service  charge,  a 
demand  charge  for  monthly  billing 
demand,  an  additional  demand  charge 
for  maximum  demand  less  a  substation 
credit,  energy  charges,  miscellaneous 
stm:harges  and  credits  all  as  more  ful!> 
set  forth  in  the  filing.  Detroit  Edison  also 
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states  that  under  Supplement  No.  4  the 
City  may  obtain  standby  service. 

Detroit  Edison  requests  an  effective 
date  of  June  30. 1988  for  both 
Supplement  No.  3  and  Supplement  No.  4. 

Comment  date:  July  25, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Montana-Dakota  Utilities  Co.,  a 
Division  of  MDU  Resources  Group,  Inc. 

(Docket  No.  ER88-fi01-000] 
July  8, 1968. 

Take  notice  that  on  June  30. 1988, 
Montana-Dakota  Utilities  Co.,  a  Division 
of  MDU  Resources  Group.  Inc..  tendered 
for  niing  a  Notice  of  Cancellation  of  its 
Rate  Schedule  F.P.C.  No.  9.  This 
terminates  its  Systems  Interconnection 
Agreement  between  Montana-Dakota, 
Otter  Tail  Power  Company  (Otter  Tail) 
and  Northwestern  Public  Service 
Company  (NWPS)  which  was  originally 
dated  April  5. 1965. 

Notice  of  proposed  cancellation  has 
been  served  upon  Otter  Tail  and  NWPS. 

The  agreement  contains  numerous 
obsolete  provisions  such  as  Article  II  of 
the  agreement  relating  to  the  Upper 
Mississippi  Valley  Power  Pool  which  no 
longer  exists,  having  been  superseded 
by  the  Midwest  Area  Power  Pool.  The 
agreement  also  has  fulHIled  its  purpose 
and  is  no  longer  necessary. 

Comment  date:  July  25. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Niagara  Mohawic  Power  Corporatioa 

[Docket  No.  ER8B^94-000] 

luly  8. 1968. 

Take  notice  that  on  June  30, 1988, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  an 
agreement  between  Niagara  Mohawk 
and  Newport  Electric  Corporation  dated 
April  22, 1968. 

The  April  22, 1988  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  peaking  capacity 
and  related  energy  to  Newport  Electric 
Corporation.  The  terms  of  this 
agreement  and  the  period  during  the 
purchase  of  Peaking  Capacity  can  occur 
shall  commence  on  May  1, 1988  and 
shall  continue  until  October  31. 1988. 

Copies  of  this  filing  were  served  upon 
Newport  Electric  Corporation  and  the 
New  York  State  Public  Service 
Commission. 

Comment  date:  July  25, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Niagara  Mdiawk  Power  Coipaceliaa 

[Docket  No.  ER88-49S-000) 
luly  8. 1986. 

Take  notice  that  on  June  30, 1988. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  Power 
Corporation  and  Central  Vermont  Public 
Service  Corporation  dated  May  1. 1988. 

The  May  1,*1988  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  firm  capacity  and 
related  energy  to  Central  Vermont 
Public  Service  Corporation.  The  terms  of 
this  agreement  and  the  period  during 
which  the  purchase  of  Capacity  and 
Energy  can  occur  shall  commence  on 
May  1, 1988  and  shall  continue  until 
October  31, 1988. 

Copies  of  this  filing  were  served  upon 
Central  Vermont  Public  Service 
Corporation  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  July  25, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER88-496-000] 
July  a  1986. 

Take  notice  that  on  June  30, 1988. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  Power 
Corporation  and  New  England  Power 
Company  dated  May  1, 1988. 

The  May  1, 1988  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  firm  capacity  and 
related  energy  to  New  England  Power 
Company.  The  terms  of  this  agreement 
and  the  period  during  which  the 
purchase  of  Capacity  and  Energy  can 
occur  shall  commence  on  May  1, 1988 
and  shall  continue  until  October  31. 
1988. 

Copies  of  this  Tiling  were  served  upon 
New  England  Power  Company  and  the 
New  York  State  Public  Service 
Commission. 

Comment  date:  July  25. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Arizona  Public  Service  Company 

[Docket  No.  ER88-603-000) 
July  8, 1966. 

Take  notice  that  on  July  1, 1988. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Letter  Agreement 
between  APS  and  Maricopa  County 
Municipal  Water  Conservation  and 
Drainage  District  Number  One  (MCM) 
executed  June  24. 1988.  This  Ag^ement 
provides  for  continuation  of  existing 
supplemental  power,  wheeling, 
administrative  and  banking  services 
being  rendered  by  APS  for  MCM  for  an 


extended  interim  period  of  six  months  or 
upon  execution  of  more  comprehensive 
agreements,  whichever  date  occurs  first. 
Such  services  are  currently  provided  to 
MCM  under  APS  FERC  Rate  Schedule 
No.  157. 

APS  with  the  concurrence  of  MCM 
requests  waiver  of  18  CFK  35.11  and  35.3 
so  that  the  Agreement  will  become 
effective  on  July  1, 1988. 

No  change  in  rates,  revenues  or 
condition  of  service  except  extension  of 
the  term  are  proposed. 

Copies  of  this  filing  have  been  served 
upon  the  Arizona  Pubhc  Service 
Company  and  MCM. 

Comment  date:  July  25. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Kansas  City  Power  ft  Light  Company 
[Docket  No.  ER86-507-000) 

July  11. 1986. 

Take  notice  that  on  July  5, 1988, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  an 
Amendatory  Agreement  No.  1  to 
Municipal  Wholesale  Firm  Power 
Contract,  between  KCPL  and  the  City  of 
Carrollton,  Missouri  dated  June  1, 1986. 
KCPL  states  that  the  Amendatory 
Agreement  provides  for  an  extension  of 
the  contract  term  and  a  modified  rate 
design  for  firm  power  service. 

KCPL  request  an  effective  date  of  June 
1, 1988,  and  therefore  requests  waiver  of 
the  Commission's  notice  requirements. 

Comment  date:  July  25, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  York  State  Electric  ft  Gas 
Corporatioa 

(Docket  No.  ER88-50e-000j 

July  11. 198& 

Take  notice  that  on  July  5, 198a  New 
York  State  Electric  ft  Gas  Corporation 
(NYSEG)  tendered  for  filing  pursuant  to 
§  35.12  of  the  regulations  under  the 
Federal  Power  Act,  as  a  rate  schedule, 
an  agreement  with  GPU  Service 
Corporation  (GPU).  The  agreement 
provides  that  service  will  occur  from 
time-to-time  when  either  NYSEG  or  GPU 
have  excess  energy  available  to  sell  to 
the  other  Party  and  when  the  purchase 
of  such  excess  would  be  economic  for 
that  other  Party.  This  agreement  will 
commerce  on  June  1, 1988  and  can  be 
terminated  by  either  Party,  upon  no  less 
than  four  (4)  weelcs  prior  wmtten  notice 
of  termination. 

NYSEG  has  filed  a  copy  of  this  filing 
with  GPU  Service  Corporation  and  the 
Public  Service  Commission  of  the  State 
of  New  York. 
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NYSEG  requests  that  the  60-day  filing 
requirements  be  waived  and  that  June  1, 
1988  be  allowed  as  the  effective  date  of 
the  filing. 

Comment  date:  July  25, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  West  Texas  Utilities  Company 

[Docket  No.  ER88-51(M)00] 
July  11, 1988. 

Take  notice  that  on  July  6, 1988,  West 
Texas  Utilities  Company  (WTU) 
tendered  for  filing  twenty-nine  (29) 
executed  Delivery  Point  and  Service 
specifications  sheets  providing  for 
various  minor  changes  to  the  Service 
Agreements  between  WTU  and  Brazos 
Electric  Power  Cooperatives,  Inc., 
Concho  Valley  Electric  Cooperative, 
Inc.,  Midwest  Electric  Cooperative,  Inc., 
Southwest  Texas  Electric  Cooperative, 
Inc.,  Stamford  Electric  Cooperative,  Inc., 
and  Taylor  Electric  Cooperative,  Inc., 
executed  under  WTU's  FERC  Electric 
Tariff,  Original  Volume  No.  1. 

WTU  states  that  copies  of  the  filing 
have  been  sent  to  the  Public  Utility 
Commission  of  Texas  and  the  affected 
full  requirements  wholesale  customers. 

Comment  date:  July  25, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER88-497-O0OJ 
July  8, 1988. 

Take  notice  that  on  June  30, 1988. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  Power 
Corporation  and  Public  Service 
Company  of  New  Hampshire  dated  May 
1,1988. 

The  May  1, 1988  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  peaking  capacity 
and  related  energy  to  Public  Service 
Company  of  New  Hampshire.  The  terms 
of  this  agreement  and  the  period  during 
which  the  purchase  of  Peaking  Capacity 
can  occur  shall-commence  on  May  1. 
1988  and  shall  continue  until  October  31, 
1988. 

Copies  of  this  filing  were  served  upon 
Public  Service  Company  of  New 
Hampshire  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  July  25, 1988.  in 
accordance  with  Standard  Paragraph  lb 
at  the  end  of  this  notice. 

17.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER88-498-0001 
(uly  6. 1988. 

Take  notice  that  on  June  30. 1988, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  an  agreement 


between  Niagara  Mohawk  Power 
Corporation  and  Boston  Edison 
Company  dated  May  1. 1988. 

The  May  1, 1988  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  firm  capacity  and 
related  energy  to  Boston  Edison 
Company.  The  terms  of  this  agreement 
and  the  period  during  which  the 
purchase  of  Capacity  and  Energy  can 
occur  shall  commence  on  May  1, 1988 
and  shall  continue  until  October  31, 
1988. 

Copies  of  this  filing  were  served  upon 
Boston  Edison  Company  and  the  New 
York  State  Public  Service  Commission. 

Comment  date:  July  25. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Boston  Edison  Company 

(Docket  No.  ER88-509-O00] 
July  11. 1988. 

Take  notice  that  on  July  5, 1988, 
Boston  Edison  Company  (Edison) 
tendered  for  filing  updated  charges  to  be 
paid  by  Cambridge  Electric  Light 
Company  (Cambridge)  for  the  support  of 
Edison's  Substation  509  located  in  North 
Cambridge.  Massachusetts.  These 
charges  are  filed  pursuant  to  Boston 
Edison  FPC  Rate  No.  101  approved  by 
the  Commission  on  March  11, 1975  in 
Docket  No.  E-9254. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  these  charges  to  be  made 
effective  as  of  July  15, 1988. 

Edison  states  that  it  has  served  the 
filing  on  Cambridge  Electric  Light 
Company  and  the  Massachusetts 
Department  of  Public  Utlities. 

Comment  date:  July  25, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NE..  Washingtion, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Acting  Secretary. 

(PR  Doc.  88-15938  Filed  7-14-88:  8:45  am] 

BILUNG  CODE  (717-01-11 

Docket  Nos.  CP86-429-000,  et  al.] 

Pelican  Interstate  Gas  System  et  al.; 
Natural  Gas  Certificate  Rlings 

Take  notice  that  the  following  filing 
have  been  made  with  the  Commission: 

1.  Pelican  Interstate  Gas  System 

(Docket  No.  CP88-42»-000] 
July  8, 1988. 

Take  notice  that  on  June  8, 1988. 
Pelican  Interstate  Gas  System  (Pelican), 
1600  Smith  Street,  Suite  3075,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP88- 
429-000  an  application,  as  supplemented 
July  5, 1988,  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Pelican  to  transport  up  to  a 
maximum  of  15,000  MMBtu  of  natural 
gas  per  day  on  an  intemiptible  basis  for 
the  account  of  Pogo  Producing  Company 
(Pogo),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pelican  has  entered  into  a  Gas 
Transportation  Agreement  dated  May 
25. 1988,  to  provide  on  an  intemiptible 
basis  transportation  of  up  to  a  maximum 
of  15,000  K^CBtu  per  day  of  natural  gas 
for  Pogo  for  a  primary  term  of  one  (1) 
year  from  May  25, 1988,  and  continuing 
month  to  month  thereafter. 

Pelican  states  that  it  will  receive 
volumes  of  gas  for  the  accoimt  of  Pogo 
at  the  existing  subsea  interconnection  of 
the  pipeline  facilities  of  Pelican  and 
those  of  Pogo  in  West  Cameron  Block 
210,  Offshore  Louisiana.  Pelican 
proposes  to  transport  and  redeliver  such 
gas  at  the  existing  onshore  terminus  of 
Pelican's  pipeline  facilities  located  at 
the  Mobil  Cameron  Meadows  plant  in 
Cameron  Parish.  Louisiana. 

It  is  stated  that  the  gas  to  be 
transported  by  Pelican  for  Pogo  will  be 
sold  to  Pontchartrain  Natural  Gas 
System  (Pontchartrain).  a  hinshaw 
pipeline  with  facilities  in  Louisiana, 
pursuant  to  a  gas  purchase  agreement 
between  Pogo  and  Pontchartrain  dated 
June  23, 1988.  It  is  further  stated  that 
pursuant  to  Section  311  of  the  Natural 
Gas  Policy  Act  of  1978,  either  Columbia 
Gulf  Transmission  Company,  ANR 
Pipeline  Company  or  Natural  Gas 
Pipeline  Company  of  America  will 
further  transport  the  gas  from  the  Mobil 
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Cameron  Meadows  plant  and  redeliver 
such  gas  to  Pontchartrain  for  its  system 
supply. 

Pelican  states  that  it  proposes  to 
charge  Pogo  a  transportation  fee  of  three 
and  three-tenths  cents  (3.3  cents)  per 
Mcf  of  gas  received  for  transportation. 

Comment  date:  July  22. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP8B-481-000| 

July  11. 198a 

Take  notice  that  on  June  20, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77001.  filed  in  Docket  No.  CP86- 
481-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
service  to  Uniroyal  Goodrich  Tire 
Company,  formerly  BJF.  Goodrich 
(Uniroyal).  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  abandon  the 
service  to  Uniroyal  authorized  in  Docket 
No.  CP61-3e.  Panhandle  states  that  it 
delivers  gas  to  Northern  Indiana  Fuel 
and  Laght  Company  (NIFL)  in  Allen 
County,  Indiana  for  ultimate  delivery  to 
UniroyaL 

It  is  stated  that  Uniroyal  has  advised 
Panhandle  that  the  service  is  no  longer  a 
required  part  of  Uniroyal's  operations.  It 
is  indicated  that  Panhandle  and 
Uniroyal  seek  to  terminate  and  abandon 
this  service  pursuant  to  a  letter 
agreement  dated  fune  8. 1987.  No 
abandonment  of  facilities  is  proposed 
herein. 

Comment  date:  August  1. 1966.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

S.  Michigan  Consolidated  Gas  Company 

[Docket  No8.  CP88-464-000;  CPe&-509-000) 

July  11. 1968. 

Take  notice  that  Michigan 
Consolidated  Gas  Company-Utility 
Divison  (MichCon).  500  Griswold  Street. 
Detroit,  Michigan  48226  on  June  13. 1988. 
in  Docket  No.  CP88-I64-000  applied 
pursuant  to  Sections  153.10  through 
153.12  of  the  Commissions  Regulations 
for  a  Presidential  Permit  and  on  June  24. 
1988.  in  Docket  No.  CP88-509-000 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  applied  for  authorization  for  the 
siting,  construction,  connection, 
operation  and  maintenance  of  pipeline  , 
facilities  at  the  international  border 
between  the  United  States  and  Canada, 
which  will  be  used  for  the  importation 


and  exportation  of  natural  gas.  and  the 
place  of  exit  and  entry  for  the  imported 
and  exported  gas. 

MichCon  will  construct  the  facilities, 
which  will  be  called  the  Belle  River- 
Bickford  Pipeline,  under  an  agreement 
with  Union  Gas  Limited  (Union)  and  St 
Clair  Pipeline  Limited  (St.  Clair),  both 
subsidiaries  of  Union  Enterprises 
Limited  and  all  of  which  are  Canadian 
corporations.  Union  is  a  local 
distribution  company  located  in  Ontario. 
Canada,  and  St.  Clair  has  been  created 
for  the  purpose  of  constructing,  owning 
and  operating  that  portion  of  the 
pipeline  from  the  Canadian  riverbank  to 
the  international  border.  The  new 
pipeline  facilities  will  result  in  the 
interconnection  of  the  transmission 
systems  of  MichCon  and  Union  at  a 
point  on  the  international  boundary 
under  the  St.  Clair  River. 

The  gas  imported  and  exported  will 
be  done  pursuant  to  an  Exchange.  Firm 
Transportation  and  Ititerruptible 
Transportation  Agreements  between 
MichCon  and  Union,  fai  the  Exchange 
Agreement  the  volumes  will  be  up  to 
200.000  MMBtu's  per  day.  and  the 
exchange  point  will  be  at  that  point  on 
the  Bell  River-Bickford  PipeUne  which  is 
the  international  border  between  the 
U.S.  and  Canada.  In  the  Firm 
Transportation  Agreement  the  volume 
will  be  15.000  MMBtu's  per  day  for  the 
first  year,  a  minimum  of  15.000  MMBtu's 
and  up  to  30,000  MMBtu's  per  day  in  the 
second  year  and  a  minimum  of  15,000 
MMBtu's  per  day  and  up  45.000  MMBtu's 
on  the  third  and  subsequent  years  of  the 
Agreement.  Under  this  agreement 
through  year  one  through  five  Union 
may  request  transportation  of  an 
"Additional  Quantity"  of  up  to  33.333 
MMBtu's  per  day.  The  receipt  and 
delivery  point  will  be  Willow  Run,  Bell 
River  and  the  international  border.  In 
the  Intemiptible  Transportation 
Agreement  the  volume  would  be  up  to 
2.200.000  MMBtu's  at  the  same  receipt 
and  delivery  point  as  stated  in  the  Firm 
Transportation  Agreement. 

In  this  proposal  MichCon  will  not  act 
as  the  importer  or  exporter  of  natural 
gas  under  the  Agreements.  All  deliveries 
of  gas  at  the  international  border  will  be 
deemed  to  have  been  made  one  foot  on 
the  U.S.  side  of  the  Bell  River-Bickford 
Pipeline. 

The  Bell  River-BicUord  Pipeline  will 
be  3  miles  of  24  inch  OD.  pipeline. 

Comment  date:  August  1. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


4.  Tarpon  Transraisaion  Company 

[Docket  No.  CP8B-485-O0OJ 
July  11. 1988. 

Take  notice  that  on  )une  21. 1968. 
Tarpon  Transmission  Company 
(Tarpon).  P.O.  Box  147a  Houston.  Texas 
77251-1478.  filed  in  Docket  No.  CP88- 
485-000  a  request  pursuant  to  SS  157.205 
and  284.223  of  the  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  intemiptible  transportation 
service  for  Teias  Power  Corp<vation 
(Tejas).  a  marketer,  under  the  certificate 
issued  in  Docket  No.  CP8a-8e-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  with  the  Commission  and  open 
to  public  inspection. 

"Tarpon  states  that  it  proposes  to 
transport  natural  gas  from  points  of 
receipt  located  near  the  Eugene  Island 
area.  Blocks  380  and  381.  Offshore 
Louisiana  to  a  point  of  deUvery  located 
in  Block  274  of  the  Ship  Shoal  area. 
South  Addition.  Offshore  Louisiana.     - 

Tarpon  farther  states  that  the 
maximum  daily  and  annual  quantities 
that  it  would  transport  for  Tejas  would 
be  40,000  MMBtu  equivalent  and 
4,745.000  MMBtu  equivalent, 
respectively. 

Tarpon  indicates  that  in  Docket  No. 
ST88.^1021-00a  filed  with  the 
Commission  on  fune  1. 1988,  it  reported 
that  transportation  service  for  Tejas 
commenced  on  May  3, 1988  under  the 
120-day  automatic  authorization 
provisions  of  S  284.233(a). 

Comment  date:A\i93B\  25. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP88-*90-0(»] 

July  11, 1988. 

Take  notice  that  on  June  23, 1988, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O  Bok  1642.  tioostao. 
Texas  77001.  filed  in  Docket  No.  CP88- 
490-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
jurisdictional  sales  service  provided  to 
Columbia  Gas  Transmission 
Corporation  (Columbia),  all  as  more 
fully  set  forth  in  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  BMihandle  currently 
provides  a  quantity  of  255.000  Mcf  of 
natural  gas  per  day  of  firm  sales  service 
to  Columbia.  It  is  alleged  by  letter  dated 
April  24. 1867.  ia  aooofdaaoe  with 
Article  5  of  the  Gas  Sales  Contract 
dated  September  1. 1973,  (Contract) 
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Panhandle  served  notice  to  Columbia  of 
cancellation  of  the  Contract  effective 
October  31. 1968  (Termination  Notice). 
Is  is  asserted  that  by  letter  dated  June  2. 
1988.  Columbia  notified  Panhandle  that 
it  no  longer  requires  sales  service  from 
Panhandle  thereby  accepting  and 
confirming  the  Termination  Notice.  It  is 
further  asserted  that  there  would  be  no 
abandonement  of  facihties,  only  the 
jurisdictional  sales  service  is  being 
discontinued  as  requested  by  Columbia. 
It  is  alleged  that  Columbia  indicates  that 
at  the  present  time  it  does  not  require 
"replacement"  service  from  Panhandle. 
The  facilities  presently  in  place  would 
be  used  to  provide  transportation 
service  as  may  be  required  by  Columbia 
and  other  Clippers. 

Panhandle  state  that  it  has  not  as  yet 
mede  an  election  pursuant  to  Order  No. 
500  writh  respect  to  the  resolution  of 
take-or-pay  obligations.  It  is  stated  that 
this  matter  would  be  the  subject  of  a 
future  filing  with  the  Commission.  It  is 
further  stated  that  the  proposal  is  with 
prejudice  to  Panhandle's  rights  to 
recover  the  appropriate  residual  costs 
associated  with  this  service  and  any 
amount  due  and  payable  pursuant  to  the 
service  provided  under  the  Contract. 

Pandhandle  submits  that  the  proposed 
abandonment  of  service  is  in  the  public 
interest  because  such  is  at  the  request  of 
Columbia. 

Comment  date:  August  1, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Comnpssion's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure  a  hearing  will  be  held 


without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
bdieves  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
to  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  ¥vithin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-15996  Filed  7-14-88:  8:45  am] 

BILLING  COOE  C717-01-M 


[Docket  Nos.  CP88-551-000  et  al.] 

United  Gas  Pipeline  Company  et  al^ 
Natural  Gas  Certificate  Hiings 

July  13, 1968. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipeline  Company 

[Docket  No.  CP88-551-000] 

Take  notice  that  on  July  7, 1988. 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478.  Houston.  Texas  77251 
filed  in  Docket  No.  CP88-551-000  a 
request  pursuant  to  S  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP88-6-O00  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  all 
as  more  fiiUy  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  natural 
gas  for  Amoco  Production  Company 


(Amoco).  United  explains  that  service 
commenced  May  4, 1988  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-4367.  United  explains  that  the 
peak  day  quantity  would  be  30,900 
dekatherms.  die  average  daily  quantity 
would  be  30.900  dekathenns.  and  that 
the  annual  quantity  would  be  11.278.500 
dekatherms.  United  explains  that  it 
would  receive  natural  gas  for  Amoco's 
account  at  an  existing  interconnection 
between  United  and  Sea  Robin  Pipeline 
Company  (Sea  Robin)  in  Vermilion 
Parish.  Louisiana.  United  states  that  it 
would  redeliver  the  gas  for  Amoco's 
account  at  an  existing  interconnection 
between  United  and  Dow  Intrastate  Gas 
Company  in  Lafayette  Parish.  Louisiana. 

Comment  date:  August  29. 1968.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  this  notice. 

2.  Tennessee  Gas  Pipeline  Coavany 

[Docket  No.  CP88-522-000) 

Take  notice  that  on  June  27. 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252-2511.  filed  in  Docket  No. 
CP88-522-000  an  appUcation  pursuant  to 
section  7  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  for  authorization  to  provide 
standby  service  to  its  Rate  Schedules 
CD,  G  and  GS  customers,  all  as  more 
fully  set  forth  in  the  application  whidi  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  die  proposed 
standby  service  would  allow  Rate 
Schedules  CD,  G  and  GS  customers  that 
convert  a  portion  of  their  firm  sales 
entitlement  to  firm  transportation 
service  to  elect  standby  service 
equivalent  to  the  amount  of  service 
converted,  not  to  exceed  fifty  percent  of 
the  lesser  of  die  customer's  original  or 
reduced  sales  entitlement.  Tennessee 
states  that  a  customer's  election  to 
receive  standby  service  would  be  made 
at  the  same  time  the  customer  notifies 
Tennessee  of  its  intent  to  exercise  its 
conversion  rights  under  §  284.10  of  the 
Regulations.  Further,  the  customer  may 
choose  on  any  day  to  receive  gas 
transportation  service  or  gas  sales 
service,  or  any  combination  of  those 
services  withhi  the  customer's  elected 
standby  service  entiUement  it  is  stated. 

Tennessee  states  that  the  gas 
transfKirtation  service  would  be 
pursuant  to  its  Rate  Schedule  FT-A  and 
the  gas  sales  service  would  be  pursuant 
to  the  terms  of  the  applicable  Rate 
Schedules  CD,  G  or  GS.  Tennessee 
states  that  the  Reservation  Charge 
under  Rate  Schedule  FT-A  whidti  would 
otherwise  be  applicable  to  conversion 
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customers  would  be  waived  to  the 
extent  the  customer  has  elected  standby 
service.  Rate  Schedules  CD  and  G 
customers  would  instead  pay  a  demand 
charge  under  those  rate  schedules, 
calculated  on  the  customer's  Brm  sales 
plus  standby  service  entitlement,  it  is 
stated.  Tennessee  states  that  for 
transportation  service  within  standby 
entitlement.  Rate  Schedules  CD  and  G 
customers  would  pay  the  Standby 
Transportation  Commodity  Rate  and 
Rate  Schedule  GS  customers  would  pay 
a  one-part  Standby  Transportation 
Commodity  Rate.  Tennessee  states  that 
firm  sales  service  within  standby 
entitlement  would  be  provided  at  the 
applicable  Rate  Schedules  CD,  G  and 
GS  commodity  and  gas  rates. 

Comment  date:  August  3, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  this  notice. 

3.  Great  Lakes  Gas  Transmission 
Company 

(Docket  No.  CP88-539-000] 

Take  notice  that  on  July  1, 1988,  Great 
Lakes  Gas  Transmission  Company 
(Applicant],  2100  Buhl  Building,  Detroit, 
Michigan  48226,  Filed  in  Docket  No. 
CP88-539-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Great  Lakes  to 
provide  gas  transportation  service  on  a 
Hrm  basis  along  with  overrun  service  for 
Consumers  Power  Company 
(Consumers),  a  Michigan  gas 
distribution  company,  and  POCO 
Petroleums  Ltd.  (POCO),  a  Canadian 
supplier,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  Consumers  and 
POCO  have  requested  that  Great  Lakes 
transport  up  to  50,000  Mcf  and  15,000 
Mcf,  per  day,  respectively,  for  an  initial 
contract  quantity,  and  up  to  59,000  Mcf 
and  25,000  Mcf  per  day,  respectively, 
effective  November  1, 1989,  as  the 
increased  contract  quantity.  Applicant 
indicates  that  it  also  proposes  to  provide 
overrun  service  if  mutually  agreed  upon 
by  the  parties.  Great  L^kes  states  that  it 
would  receive  the  gas  at  a  point  on  the 
international  boundary  at  Emerson, 
Manitoba,  and  transport  the  gas  to  an 
existing  point  of  interconnection 
between  the  facilities  of  Great  Lakes 
and  ANR  Pipeline  Company,  located  at 
Fortune  Lake,  Michigan.  Applicant 
indicates  that  both  the  POCO  and 
Consumers  volumes  would  be  utilized 
by  Consumers  for  its  system  supply. 

Great  Lakes  states  that  it  has  entered 
into  transportation  service  agreements 
with  Consumers  and  POCO  each  dated 


May  25, 1988,  which  provide  for  a  15- 
year  term  for  the  Hrm  and  overrun 
service.  It  is  indicated  that  the 
agreements  also  provide  for  rates  of 
monthly  Demand-1  charge  of  $1,086  per 
Mcf  of  contract  quantity,  Demand-2 
charge  of  3.572  cents  per  Mcf  multiplied 
by  one-twelfth  of  the  annual  contract 
quantity,  and  commodity  charge  of 
15.195  cents  per  Mcf  for  volumes 
received  for  transportation  under  the 
agreements.  Applicant  states  that  these 
demand  and  commodity  charges 
represent  the  transportation  components 
of  Rate  Schedule  CQ-2  of  Great  Lakes' 
FERC  Gas  Tariff,  under  which  volumes 
are  also  transported  from  the 
international  boundary  near  Emerson, 
Manitoba  to  the  Fortune  Lake,  Michigan 
interconnection. 

Applicant  also  proposes  an  overrun 
charge  equal  to  Applicant's  140  percent 
load  factor  rate,  as  determined  for  the 
demand  and  commodity  components  as 
noted  above. 

It  is  indicated  that  no  new  facilities 
are  required  to  provide  the  proposed 
service  of  Consumers  and  POCO. 

Comment  date:  August  3, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  United  Gas  Pipeline  Company 

[Docket  No.  CP88-553-000J 

Take  notice  that  on  July  7, 1988, 
United  Gas  I'ipeline  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251 
filed  in  Docket  No.  CP88-553-000  a 
request  pursuant  to  {  284.223  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  under  the  blanket  certificate  issued 
in  Docket  No.  CP88-6-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport  natural 
gas  for  Mobil  Oil  Exploration  and 
Producing  Southeast,  Inc.  (Mobil). 
United  explains  that  service  commenced 
May  4, 1988  under  {  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST88-4370.  United 
explains  that  the  peak  day  quantity 
would  be  103.000  dekatherms,  the 
average  daily  quantity  would  be  103,000 
dekatherms,  and  that  the  annual 
quantity  would  be  37,595,000 
dekatherms.  United  explains  that  it 
would  receive  natural  gas  for  Mobil's 
account  at  an  existing  interconnection 
between  United  and  Sea  Robin  Pipeline 
Company  (Sea  Robin)  in  Vermilion 
Parish,  Louisiana.  United  states  that  it 
would  redeliver  the  gas  for  Mobil's 
account  at  an  existing  interconnection 
between  United  and  Florida  Gas 


Transmission  Company  in  St.  Landry 
Parish,  Louisiana. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP88-53e-000] 

Take  notice  that  on  June  30, 1988. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP88-^36-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  a  one-inch  sales 
tap  near  Covinfton,  St.  Tammany 
Parish,  Louisiana,  under  the  blanket 
authorization  issued  in  Docket  No. 
CP82-430-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  in  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  states  that  the  new  sales  tap 
would  enable  United  to  supply  an 
estimated  average  of  one  Mcf  of  natural 
gas  per  day  to  Entex  Inc.,  under  United's 
Rate  Schedule  DG-N,  for  resale  to  Mrs. 
Patricia  R.  Strain's  residence  near 
Covington,  St.  Tammany  Parish, 
Louisiana.  United  further  states  that  it 
would  construct  the  proposed  sales  tap 
on  its  existing  10-inch  tie-over  to  the 
Bogalusa  Junction-Amite  lateral  main 
line  near  Covington.  According  to 
United,  Entex  would  reimburse  United 
for  the  construction  cost  of  the  proposed 
sales  tap.  Finally,  United  states  that  it 
has  sufficient  capacity  to  render  the 
herein  proposed  service  without 
detriment  or  disadvantage  to  its  other 
existing  customers. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
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intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  forther  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
.required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rules  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
fiUng  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheli, 
Acting  Secretary. 
|FR  Doc.  88-15997  Filed  7-14-88;  8:45  am) 

BILUNQ  CODE  6717-01-M 


[Docket  No.  RP82-55-038] 

Transcontinental  Gas  Pipe  Line  Corp.; 
PropMed  CtMnges  in  FERC  Gas  Tariff 

July  11, 1968. 

Take  notice  that  on  July  6, 1988, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  in  the 
captioned  proceeding  certain  revised 
tariff  sheets  to  Second  Revised  Volume 
No.  1  and  Original  Volume  No.  2  of  its 
FERC  Gas  Tariff.  The  proposed  effective 
dates  of  the  revised  tariff  sheets  are 
October  1,  and  November  1, 1987: 
January  1,  February  1,  April  22,  May  1, 
June  1,  and  August  1, 1988. 


Transco  states  that  the  purpose  of  the 
instant  filing  is  to  revise  Transco's  sales 
and  transportation  rates  to  reflect  the 
cost  allocation  and  rate  design 
methodology  approved  for  the  Transco 
system  by  the  Commission  in  Opinion 
Nos.  260  and  260-A  issued  in  this  docket 
on  December  30, 1986  and  August  19, 
1987,  respectively,  as  modified  by  the 
Commission's  October  16, 1987  order  on 
rehearing,  and  the  October  19, 1987  and 
December  10, 1987  letter  orders  of  the 
Director,  Office  of  Pipeline  and  Producer 
Regulation,  which  letter  orders  rejected 
Transco's  compliance  filings  herein  of 
September  18, 1987,  and  November  3, 
1987,  respectively.  In  that  regard,  the 
instant  filing  is  submitted  in  accordance 
with  Ordering  Paragraph  (B)  of  the 
Commission's  Order  Denying  Appeals  of 
Staff  Action  issued  June  6, 1988  in 
Docket  No.  RP82-55-033,  wherein  the 
Commission  directed  Transco  to  file 
revised  tariff  sheets  in  full  compliance 
with  Opinion  Nos.  260  and  260-A  within 
thirty  days  of  the  issue  date  of  its  order. 

Transco  further  states  that  the  revised 
compliance  rates  contained  herein  are 
based  on  the  cost  of  service  and  billing 
determinants  contained  in:  Transco's 
compliance  filing  of  April  1, 1987  in 
Docket  No.  RP87-7-007  which  was 
accepted  to  become  effective  on  said 
date  by  the  Commission's  order  issued 
May  20, 1987,  Transcontinental  Gas  Pipe 
Line  Corporation,  39  FERC  61, 189 
(1987);  Transco's  compliance  filing  of 
August  21. 1987  in  Docket  No.  RP87-7- 
021  (reflecting  the  reduction  in  the 
corporate  Federal  income  tax  rate) 
which  was  accepted  to  become  effective 
July  1, 1987  by  letter  order  issued 
September  24, 1987;  and  Transco's 
August  31, 1987  filing  in  Docket  No. 
RP87-117-000  of  revised  tariff  sheets  to 
provide  for  collection  from  its  sales  and 
transportation  customers  of  an  Annual 
Charge  Adjustment  (ACA)  of  0.20  cents 
per  dt,  which  was  accepted  to  be 
effective  October  1, 1987  by  an  order  of 
the  Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  issued  September 
29, 1987  in  Algonquin  Gas  Transmission 
Company,  et  al..  Docket  Nos.  RP87-10»- 
000,  et  al..  Appendix  B  to  the  filing 
contains  an  Mcf-mile  study  and 
schedules  supporting  the  derivation  of 
the  revised  sales  and  transportation 
rates  included  in  the  filing. 

Transco  also  states  that  the  base  tariff 
rates  contained  in  the  revised  sheets 
proposed  to  be  effective  October  1, 1987 
are  based  on  (i)  the  non-gas  cost 
component  of  the  rates  and  mileaging  of 
fuel  derived  in  accordance  with  Opinion 
Nos.  260  and  26Q-A  and  (ii)  the  cost  of 
gas  and  fuel  (including  where  applicable 
the  unit  rates  attributable  to  demand 
charges  paid  to  Esso  Canada  Limited, 


formerly  Sulpetro  Limited)  which  was 
effective  pursuant  to  Transco's  filing  of 
May  29, 1987  which  was  approved  by 
the  Conunission's  letter  onder  issued 
July  16, 1987  in  Docket  No.  TA85-1-29- 
012,  et  al. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers.  State  Commissions  and 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or  protest 
should  be  filed  on  or  before  July  18, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriation  action  to  be  taken,  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheli, 
Acting  Secretary. 
[PR  Doc.  88-15936  Filed  2-14-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-3415] 

Environmental  impact  Statements  and 
Regulations;  Availabiiity  of  EPA 
CommenU  Prepared  June  27,  Through 
July  1, 1988 

Availability  of  EPA  comments 
prepared  June  27, 1988  through  July  1, 
1988  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Request  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5074. 

An  explanation  of  the  rating  assisgned 
to  draft  environmental  impact 
statements  (EISsI  was  published  in  FR 
dated  April  22, 1988  (53  FR  13318] 

Draft  EISs 

ERP  No.  D-BLM-J365147-WY.  Rating 
E02,  Cody  Resource  Area  Land 
Management  Plan.  Implementation,  Big 
Horn  and  Park  Counties,  WY. 

Summary 

EPA  has  concerns  with  the  extensive 
amount  of  deteriorated  wetland/riparian 
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areas  and  systems  in  the  planning  area. 
Further,  EPA  finds  insufficient 
information  and  commitments  for 
meeting  surface  water  quality 
standards,  controlling  produced  water 
discharges,  and  protecting  ground  water. 
Standards  and  guidelines  for  achieving 
wetland/stream  objectives  and  for  the 
Clean  Water  Act  monitoring  need  to  be 
improved. 

ERPNo.  DS-CCD-C50010-NT.  Rating 
EC2,  Davids  Island  Residential 
Development,  Marina  and  Bridge  Access 
from  New  Rochelle  Mainland  and 
Davids  Island  Construction,  Updated 
Information  and  Design  Modifications, 
Bridge  and  404  Permits,  City  of  New 
Rochelle,  Long  Island  Sound, 
Westchester  County,  NY. 

Summary 

EPA's  previous  objections  to  the 
proposed  project  have  been  adequately 
addressed.  Although,  EPA  still  has 
outstanding  concerns  regarding  marine 
habitats,  water  quality,  and  air  quality. 
EPA  has  requested  additional 
information  in  the  final  EIS  to  address 
these  concerns. 

ERPNo.  D-COE-J36042-ND.  Rating  3, 
Devils  Lake  Basin,  Flood  Control  and 
Related  Purposes  Project, 
Implementation,  Benson,  Eddy,  Nelson, 
Walsh,  Cavalier,  Towner,  Rolette,  Pierce 
and  Ramsey  Counties.  ND. 

Summary 

EPA  concludes  that  the  draft  EIS  is 
inadequate  to  meet  the  purposes  of 
NEPA  because  it  lacks  demonstration  of 
a  feasible  operathig  plan  to  attain  water 
quality  standards,  lack  an  adequate 
wetlands  mitigation  plan,  does  not 
analyze  water  quality  impacts  in  Devils 
Lake  and  downstream,  and  does  not 
provide  biological  date  to  adequately 
explain  the  purpose  and  need  for  the 
connecting  channel  or  the  eastern  outlet. 
EPA  recommends  a  revised  or 
supplemental  draft  EIS  be  prepared  that 
corrects  these  deficiencies  according  to 
the  provisions  of  40  CFR  1502.9. 

ERPNo.  D-FHW-D40233-VA.  Rating 
EC2,  VA-642/Hoadly  Road 
Improvements,  VA-234  to  VA-b41. 
Funding,  Prince  William  County,  VA. 

Summary 

EPA  is  concerned  that  this  document 
does  not  specify  many  of  the  impacts 
directly  associated  with  each  build 
alternative,  making  it  difficult  to 
compare  and  evaluate  the  alternatives. 
Groundwater  contamination  resulting 
from  the  project  is  also  of  concern. 
Furthermore,  the  final  EIS  must  present 
stronger  evidence  concerning  the  need 
and  the  potential  benefits  of  the  project. 


Dated:  luly  12, 1988. 
Wiiliam  D.  Dickerwn, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  8»-160O4  Filed  7-14-88;  8:45  am] 
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IER-FRL-3414-91 

Environmental  Impact  Statamants; 
Availability  of  Envlronmantal  Imfwct 
Statamanta  RIad  July  4, 1988  Through 
July  8, 1988 

Responsible  Agency 

Office  of  Federal  Activities  General 
Information  (202)  382-5074  or  (202)  382- 
5076. 

EIS  No.  880217,  Draft,  AFS.  NM,  Las 
Huertas  Canyon  Land  and  Resource 
Management  Plan.  Implementation, 
Cibola  National  Forest  Bernalillo  and 
Sandoval  Counties,  NM.  Due  August  29, 
1988,  Contact;  Jimmy  E.  Hibbetts  (505) 
275-5207. 

EIS  No.  880218,  Final.  FHW,  MD.  MD- 
5/Branch  Avenue  Improvement.  North 
of  1-95  to  South  of  US  301.  Funding  and 

404  Permit,  Prince  Georges  County,  MD, 
Due:  August  15, 1988.  Contact:  Edward 
Terry  (301)  962-4010. 

EIS  No.  880219,  Final.  COE.  WA. 
Puget  Sound  Unconfined  Open-Water 
Disposal  Sites  for  Dredged  Material. 
Phase  1  (Central  Puget  Sound),  Site 
Identification  and  Sections  10  and  404 
Permits.  San  Juan.  Mason,  Thurston, 
Island.  Jefferson,  Whatcom,  Skagit,  and 
Snohomish  Counties,  WA,  Due:  August 
15, 1988,  Contact:  Frank  Urabeck  (206) 
764-3708. 

EIS  No.  880220,  DSuppl,  SFW,  AK, 
Becharof  National  Wildlife  Refuge 
Management  Plan,  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  AK,  Dun  August  29, 
1988,  Contact:  William  Knauer  (907)  786- 
3399. 

EIS  No.  880221.  Draft,  FAA,  MD.  15L/ 
33R  Runway  Extension,  Baltimore/ 
Washington  International  Airport, 
Approval  and  Funding,  Anne  Arundel 
County,  MD,  Due:  August  29, 1988, 
Contact:  Frank  Squeglia  (718)  917-0902. 

EIS  No.  880222,  Final,  FHW,  WA.  I- 

405  Contruction.  South  Renton 
Interchange  to  Sunset  Interchange, 
Funding  and  Section  10  Permit,  City  of 
Renton,  King  County,  WA,  Due:  August 
15, 1988,  Contact:  P.C.  Gregson  (206) 
753-2120. 

EIS  880223,  DSuppl,  FHW.  VT,  US  189 
Contruction  Improvements,  Utah  Valley 
to  Heber  Valley  Project.  US  189 
Widening  and  Realignment,  UT-52  to 
US  40,  Funding  and  404  Permit,  Utah  and 
Wasatch  Counties,  UT,  Due:  September 
15, 1988,  Contact:  Donald  W.  Killmore 
(801)  524-5141. 


EIS  No.  880224.  DSuppl,  SFW,  AK. 
Alaska  Peninsula  National  Wildlife 
Refuge  Management  Plan,  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  AK,  Due:  August  30, 
1988.  Contact:  William  Knauer  (907)  786- 
3399. 

EIS  No.  880225,  Final  FRC,  RI.  NY. 
MA.  Ocean  State  Power  Project.  Natural 
Gas  Fired  Combined-Cycle  Power  Plant 
and  Pipeline  Construction  and 
Operation.  Licenses  and  sections  10  and 
404  Permits.  Providence  County,  RI;  Erie. 
Livingston.  Onondaga,  Niagara, 
Rensselaer  and  Wyoming  Counties.  NY 
and  Hampden  and  Worcester  Counties, 
MA,  Due:  August  15. 1988.  Contact: 
Lonnie  Lister  (202)  357-8874. 

Dated:  )uly  12, 1988. 
WUiam  D.  Dickerson. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  88-16003  Filed  7-14-88: 8:45  am] 
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(FRL-3414-S] 

A.Y.  McDonald  Sita:  Propoaad 
Sattiamant 

agency:  Environmental  Protection 

Agency: 

action:  Notice  of  Proposed  Settlement 

summary:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  past  and  oversight  costs 
at  the  A.Y.  McDonald  Site.  Dubuque. 
Iowa.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  days.  EPA  may  withdraw  from 
or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Nancy  J.  Johnson.  Regional  Project 
Manager.  U.S.  EPA,  Region  VII, 
Compliance  Section,  Superfund  Branch, 
Waste  Mangement  Division,  726 
Minnesota  Ave.,  Kansas  City,  Kansas 
66101,  (913)  236-2856. 

Written  comments  may  be  submitted 
to  the  person  above  by  August  15, 1988. 

Date:  July  7, 1988. 
Carl  V.  Blomgren. 

Acting  Waste  Management  Division  Director. 
[FR  Doc.  88-15926  Filed  7-14-88:  8:45  am] 
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(FRL-3414-61 

Babb  Drum  Sita;  Proposed  Settlement 

agency:  Environmental  Protection 

Agency: 

action:  Notice  of  Proposed  Settlement. 

summary:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
the  Babb  Drum  Site,  Little  Chicago, 
South  Carolina.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Rosalind  Brown,  Life 
Scientist,  U.S.  EPA,  Region  IV, 
Investigations  and  Cost  Recovery  Unit, 
Investigation  Support  Section,  Site 
Investigation  and  Support  Branch, 
Waste  Management  Division,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365,  404/347-5059. 

Written  comments  may  be  submitted 
to  the  person  above  by  August  15, 1988. 

June  24. 1988. 
Greer  C.  Tidwell. 

Regional  Administrator. 

[FR  Doc.  88-15927  Filed  7-14-88:  8;45  am] 
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(FRL-3414-4I 

Public  Hearing  on  Proposed  404(C) 
Determination  To  Withdraw,  Deny,  or 
Restrict  the  Specification  or  Use  of 
Portions  of  Hurricane  Creek 
Floodplain  and  Portions  of  Unnamed 
Tributaries  of  Hurricane  Creek 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Proposed  Section 
404(c)  Determination  and  Notice  of 
Public  Hearing. 

summary:  EPA  Region  IV  is  proposing 
to  take  action  imder  Section  404(c)  of 
the  Clean  Water  Act  (CWA)  to  prohibit 
deny,  or  restrict  specification  or  use  of 
certain  Hurricane  Creek  area  waters 
near  the  City  of  Alma  in  Bacon  County, 
Georgia,  as  a  disposal  site  for  dredged 
or  fill  materials  in  connection  with 
contruction  of  Lake  Alma,  a  proposed 
1.400-acre  recreational  lake  project.  The 
waters  of  the  United  States  which  are 
subject  to  the  proposed  404(c)  action 
include  a  segment  of  Hurricane  Creek 
extending  7.2  miles  upstream  of  a  point 


approximately  4,000  feet  south  of 
Georgia  Highway  32  (the  planned 
location  of  the  main  Lake  Alma  dam), 
certain  unnamed  tributaries  flowing  into 
Hurrican  Creek,  and  the  wetlands  lying 
adjacent  to  both  the  creek  segment  and 
these  tributaries.  This  section  404(c) 
determination  is  being  proposed 
because  EPA  Region  IV  has  reason  to 
believe  that  filling  and  inundating  the 
above-described  waters,  including 
wetland,  would  have  an  unacceptable 
adverse  effect  on  wildlife  habitat.  In 
accordance  with  EPA  regulations  at  40 
CFR  231.4,  the  Regional  Administrator 
has  decided  that  a  hearing  on  this 
proposed  404(c)  determination  would  be 
in  the  public  interest. 

Purpose  of  Public  Notice 

The  Regional  Administrator  of  Region 
IV  is  giving  notice  of  this  proposed 
Section  404(c)  action  and  of  a  public 
hearing  to  consider  the  action.  EPA 
Region  IV  is  soliciting  information  and 
obsei'vations  about  whether  filling  or 
inundating  the  above-described 
Hurricane  Creek  waters,  including 
wetlands,  would  have  an  unacceptable 
adverse  effect  on  wildlife  habitat 

Hearing  Date 

August  30, 1988,  beginning  at  7:00  P.M. 
Hearing  Location 

Bacon  County  High  School 
Gymnasium,  202  East  Fourth  Street, 
Alma,  Bacon  County,  Georgia. 

Comments  may  be  submitted  prior  to 
the  hearing  or  presented  orally  and/or 
in  writing  at  the  hearing.  The  hearing 
record  will  remain  open  after  the 
hearing  until  close  of  business 
September  13, 1988,  for  receipt  of 
wrritten  comments.  Written  comments  or 
requests  for  copies  of  the  proposed 
determination  may  be  submitted  to  EPA 
Region  IV's  designated  Record  Clerk, 
Suzanne  Potter,  Office  of  Congressional 
and  External  Affairs,  EPA,  345 
Coiu-tland  Street,  Atlanta.  Georgia 
30365,  (404)  347-3004.  Comments  should 
directly  address  whether  EPA  Region 
IV's  proposed  determination  should 
become  the  Agency's  final 
determination  or  whether  corrective 
action  could  be  taken  to  reduce  the 
adverse  impact  of  the  discharge.  All 
such  comments  will  be  considered  by 
EPA  Region  IV  in  reaching  a  decision 
either  to  withdraw  the  proposed 
determination  or  make  a  recommended 
determination  to  prohibit,  deny,  or 
restrict  the  specification  or  use  of  all  or 
portions  of  the  Hurricane  Creek 
floodplain  and  tributaries  as  disposal 
sites  for  resprvnir  construction.  Any 
recommendation  from  Region  IV 
together  with  the  administrative  record 


will  be  forwarded  to  the  EPA  Assistant 
Administrator  for  Water  in  Washington, 
DC,  for  review  and  the  final 
determination.  The  procedures  to  be 
used  in  making  the  final  determination 
are  specified  at  40  CFR  231.6. 

Copies  of  all  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection  during  normal 
working  hours  (8:00  a.m.  to  5.-00  p.m.)  at 
the  EPA,  Region  IV  office  in  Atlanta. 

Individuals  with  handicaps  requiring 
special  assistance  at  the  public  hearing 
should  contact  Ms.  Suzarme  Potter  at 
(404)  347-3004  by  August  10, 1968,  so 
that  reasonable  accommodations  may 
be  made. 

Hearing  Procedures 

a.  The  Regional  Administrator  of  EPA, 
Region  IV  has  designated  the  Deputy 
Director  of  the  Region's  Water 
Management  Division,  Mr.  Al ).  Smith, 
to  be  the  Presiding  Officer  at  the 
hearing. 

b.  Any  person  may  appear  at  the 
hearing  and  submit  oral  and/or  written 
statements  or  data  and  may  be 
represented  by  counsel  or  other 
authorized  representative.  Any  person 
may  present  written  statements  or 
recommendations  to  be  included  in  the 
hearing  file  prior  to  the  time  the  hearing 
file  is  closed  to  public  submissions.  The 
Presiding  Officer  will  afford  the 
participants  an  opportunity  for  rebuttal. 

c.  The  Presiding  Officer  will  establish 
reasonable  limits  on  the  nature,  amount 
or  form  of  presentation  of  documentary 
material  and  oral  presentations.  There 
will  be  no  cross  examination  of  any 
hearing  participant  Because  it  appears 
likely  that  a  number  of  persons  may 
want  to  make  oral  st.'itements  during  the 
limited  time  available  for  this  hearing, 
those  persons  wishing  consideration  of 
lengthy  statements  should  be  prepared 
to  submit  them  in  writing. 

d.  The  hearing  file  will  be  open  for 
submission  of  written  comments  until 
close  of  business  on  September  13, 1988. 

Supplemental  Information  and 
Background 

A.  Section  404(c)  Procedure  and  Criteria 

Under  Section  404  of  the  CWA  (33 
U.S.C.  1251  et  seq).  any  person  who 
proposes  to  discharge  dredged  or  fill 
material  into  the  waters  of  the  United 
States,  including  wetlands,  must  first 
obtain  a  permit  from  the  Secretary  of  the 
Army,  acting  through  the  Chief  of 
Engineers.  However,  CWA  Section 
404(c)  authorizes  the  EPA  Administrator 
to  prohibit  or  restrict  such  permitting 
within  any  area  defined  by  him  if  he 
determines  after  notice  and  opportunity 
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for  public  hearing  that  discharges  of 
dredged  or  Bll  material  there  would 
have  an  unacceptable  adverse  eOect  on 
municipal  water  supplies  shellfish  beds 
and  Hshery  areas  (including  spawning 
and  breeding  areas),  wildlife,  or 
recreational  areas.  EPA's  procedures  for 
implementing  Section  404(c)  are  set  forth 
in  40  CFR,  Part  231. 

Under  S  231.3  of  the  regulations. 
Section  404(c)  proceedings  begin  when 
the  Regional  Administrator  issues  a 
proposed  determination  that  a  site 
should  be  prohibited,  withdrawn,  or 
restricted  for  use  as  a  disposal  site 
because  of  unacceptable  adverse 
environmental  ejects.  This  proposed 
determination  does  not  represent  a 
judgment  that  discharge  of  dredged  or 
fill  material  will  result  in  unacceptable 
adverse  effects;  it  merely  means  that  the 
Regional  Administrator  believes  that  the 
issue  should  be  explored.  The  Regional 
Administrator  then  consults  with  the 
Corps;  if  no  corrective  actions  are 
agreed  upon,  he  issues  a  pubjic  notice, 
inviting  public  comments  on  the 
proposed  determination.  The  Corps  has 
agreed  that  if  there  is  a  permit 
application  pending,  such  notice  will 
serve  to  stay  its  issuance  of  the  permit. 

If  there  is  enough  interest,  the 
Regional  Administrator  or  his  designee 
holds  a  public  hearing  under  S  231.4  to 
supplement  the  public  comments.  After 
the  comment  period  and  the  hearing,  if 
one  is  held,  the  Regional  Administrator 
or  his  designee  reviews  the  information 
available  to  him  and  decides  whether  to 
withdraw  his  proposed  determination  to 
prohibit,  restrict  or  withdraw  a  site.  If  he 
withdraws  the  proposed  determination, 
he  gives  public  notice  of  that  step,  and 
the  matter  drops  (unless  the 
Administrator  decides  to  review). 
Otherwise  the  Regional  Administrator 
or  his  designee  sends  a  "recommended 
determination."  and  the  record  on  which 
it  was  based,  to  the  Administrator  for  a 
"final  determination."  The 
Administrator  or  his  designee  then 
reviews  that  material,  and  makes  a  final 
determination  whether  a  discharge  of 
dredged  or  fill  material  will  result  in 
unacceptable  adverse  effects  warranting 
the  prohibition  or  restriction  of  the 
disposal  site.  This  determination  and 
reasons  therefor*  are  then  made  public. 

These  regulations  defme 
"unacceptable  adverse  effect"  in 
§  231.2(e)  as: 

Impact  on  aquatic  or  wetland  ecosystem 
which  is  likely  to  result  in  significant 
degradation  of  municipal  water  supplies  or 
significant  loss  of  or  diamage  to  fisheries, 
shellflshing.  or  wildbfe  habitat  or  recraation 
areas.  In  evaluating  the  onacceptability  of 
such  impacts,  consideration  should  be  given 


to  the  relevant  portions  of  tha  Section 
404(b)(1)  Guidelines  (40  CFR  Part  230). 

The  preamble  to  40  CFR  Part  231 
explains  that  one  of  the' basic  hmctions 
of  section  404(c)  is  to  pohce  the 
application  of  the  Section  404(b)(1) 
Guidelines.  Those  portions  of  the 
Guidelines  relating  to  significant 
degradation  of  waters  of  the  United 
States  (40  CFR  230.10(c)),  as  well  as 
consideration  of  cumulative  impacts  (40 
CFR  2d0.11(g)),  are  of  particular 
importance  in  the  evaluation  of  the 
unacceptabihty  of  environmental 
impacts  in  this  case.  Section  230.10(c)  of 
the  Guidelines  requires  that  no 
discharge  of  dredged  or  filled  material 
shall  be  permitted  that  contributes  to 
signiHcant  degradation  of  waters  of  the 
United  States.  S  230.10(d)  requires  that 
no  discharge  of  dredged  or  fill  material 
shall  be  permitted  unless  appropriate 
steps  have  been  taken  which  will 
minimize  potential  adverse  impacts. 
Within  the  decision-making  process. 
S  230.11(g)  requires  that  the  permitting 
authority  collect,  analyze,  consider,  and 
document  information  relevant  to 
cumulative  impacts  resulting  from  the 
subject  action.  Thus,  it  is  appropriate 
under  Section  404(c]  to  take  into  account 
whether  significant  degradation  of 
waters  of  the  United  States  will  occur  as 
a  result  of  individual  and/or  cumulative 
nil  activities  and  whether  appropriate 
steps  have  been  taken  to  minimize 
adverse  impacts. 

The  Administrator's  Section  404(c) 
authority  may  be  used  either  to  veto  a 
permit  which  the  Corps  has  determined 
it  would  issue  (as  in  the  case  of  the 
mitigation  application  described  below) 
or  to  withdraw  an  issued  permit  (as  in 
the  case  of  the  1981  permit  for  the 
reservoir  construction  noted  below). 
Under  his  Section  404(c)  aothority,  the 
Administrator  may  totally  prohibit  all 
discharges  of  dreclged  or  fill  material  in 
a  deflned  area  or  he  may  impose  some 
partial  prohibition,  such  as  a  restriction 
on  discharges  from  a  particular  type  of 
activity.  This  proposed  Section  404(c) 
determination  is  limited  to  a  prohibition 
on  discharges  resulting  from  lake  and 
reservoir  construction  for  the  above 
mentioned  sites. 

B.  Nature  of  Proposed  Discharge 
(Project  Description). 

As  indicated  above,  the  discharges 
being  proposed  are  intended  to  create  a 
recreational  lake  covering  some  1406 
acres  by  means  of  damming  Hurricane 
Creek  and  thereby  caosing  tke  flooding 
of  adjacent  tributary  and  wetland  areas. 
In  November  1981,  die  Corps  of 
Engineers  issued  Section  404  Permit  No. 
074  OYN  003752  to  the  applicant  City  of 


Alma /Bacon  County,  for  disdiarges 
required  for  construction  of  an  earthen 
dam  antf  spiQwsy.  This  permit 
authorized  the  discharge  of  412.000 
cubic  yards  of  fill  material  into 
Hurricane  Creek  and  its  adjacent 
wetlands  to  create  Lake  Alma.  The 
placement  of  fill  and  the  militant 
impoundment  wonld  have  destroyed  or 
inimdated  approximately  1200  acres  of 
floodplain  wetlands  and  other  waters. 

Construction  of  the  proposed  lake  was 
delayed,  however,  by  a  1963  decision  of 
the  Eleventh  Circuit  Conrt  of  Appeals. 
This  decision  heU  that  a  Supplemental 
Environmental  Impact  StatsBwnt  (SEIS) 
was  required  to  evaluate  the  Inipocts  of 
the  proposed  "greentree  reservovs**  plan 
which  had  been  developed  to  mitigate 
some  of  the  adverse  effects  of  lake 
construction  (see  "Project  History" 
section  below).  After  completion  of  this 
SEIS,  the  Corps  of  Engineers  indicated 
its  intent  in  May  of  this  year  to  issue  a 
second  Section  404  permit  to  the  Gty  of 
Alma/Bacon  County  (Apptication  No. 
074  OYN  006129)  authorising  additional 
discharges  needed  to  imirfement  diis 
mitigation  plan. 

This  setumd  permit  would  allow 
discharge  of  an  additranal  99.030  qibic 
yards  of  fill  material  for  the  purposes  of 
constracting  14  earthen  dams  and  an 
emergency  access  road.  The  proposed 
dams  would  create  14  greentre* 
reservoirs  (forested  impoundments)  with 
an  aggregate  surface  area  of 
approximately  194  areas  in  tributaries  to 
Hurricane  Creek.  The  purpose  of  the 
impoundments  would  be  to  provide 
partial  mitigation  for  habitat  losses  that 
would  result  from  impounding  Hurricane 
Creek.  The  constroction  of  these  14 
greentree  reservoirs  wronld  enhance 
approximately  137  ainvs  of  existing 
wetlands  and  create  23  acres  of  new 
wetlands,  primarily  to  attract  waterfowl. 
Additional  habitat  improvement  is 
planned  for  the  upland  portions  (714 
acres]  of  the  project  site.  However.  35 
acres  of  existing  wetlands  would  be 
filled  or  flooded  by  the  greentree 
reservoirs  and  an  additional  .5  acre 
would  be  filled  during  construction  of 
the  emergency  access  road. 
Implementation  of  the  mitigation  plan 
would  entail  the  net  loss  or  degradation 
of  12.5  acres  of  existing  wetlands. 

C.  Characteristics  and  Functions  of  the 
Project  Site. 

Hurricane  Creek,  located  in  the 
Georgia  coastal  frfan,  is  part  of  the 
Satilla  River  drainage  system.  The 
Creek  drains  a  228  square  mile 
watershed  which  has  been  developed 
primarily  for  farming  and  forestry.  The 
1,000>  to  2.000-foot  wide  floodplain  is 
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well  defined  but  not  deeply  incised  into 
the  constituent  sands  and  abundant 
organic  matter.  The  main  channel  is 
often  braided  with  three  or  four  separate 
channels.  Where  the  channel  is  defined 
it  has  an  average  width  of  40  to  60  feet 
and  a  depth  of  2  to  3  feet.  Deeper  pools 
retain  water  even  during  no-fiow 
conditions.  Mean  daily  flow  in 
Hurricane  Creek  is  estimated  at  112 
cubic  feet  per  second  (cfs);  however, 
flows  range  from  0  cfs  during  extended 
droughts  to  peak  flows  of  4450  cfs  (1953) 
or  greater  during  storm  events.  The 
creek  contains  a  diverse  fish  community 
(25  species)  and  a  supporting  snag  and 
drift  macroinvertebrate  community. 

The  proposed  Lake  Alma  site 
encompasses  approximately  1350  acres 
of  bottomland  hardwoods,  e.g.,  forested 
floodplain  areas  including  the  bay 
swamp  community  in  the  Hurricane 
Creek  floodplain  and  branch  swamp 
communities  in  the  drainageways  to 
Hurricane  Creek.  The  wetlands  along 
this  7.2  mile  reach  of  the  Creek  are 
relatively  undisturbed.  As  such,  they 
provide  high  quality,  diverse  habitat  for 
fish  and  wildlife,  a  travel  corridor  for 
upland  and  wetland  animals,  food  web 
production  for  on-site  and  downstream 
biological  communities,  nutrient  and 
pollutant  uptake  and  assimilation, 
floodwater  storage,  and  flow 
moderation.  Additionally,  they  serve  as 
an  environment  for  outdoor  activities 
including  fishing,  hunting,  and  bird 
watching  as  well  as  other  nature- 
oriented  activities. 

The  major  floodplain  plant 
communities  include  nearly  mature  bay 
swamp  and  branch  swamp  associations. 
The  bay  swamp  community  is  located  in 
the  main  floodplain  of  Hurricane  creek 
where  soils  consist  primarily  of  alluvial 
deposits.  The  community  is 
characterized  by  broadleaf  evergreen 
and  deciduous  hardwood  species  that 
are  adapted  to  periodic  inundation. 
Overstory  trees  include  sweetbay, 
loblolly  bay,  swamp  redbay,  red  maple, 
swamp  blackgum,  sweetgum,  water  oak, 
cypress,  ogeechee  plum,  and  black 
willow. 

The  branch  swamp  communities  are 
located  in  the  drainageways  leading  to 
the  main  floodplain.  They  are  similar  in 
composition  to  the  bay  swamps  but 
have  a  greater  number  of  deciduous 
trees  and  shrubs  and  more  abundant 
understory  vegetation.  Understory 
vegetation  includes  sweetpepper  bush, 
greenbriar.  honey  suckle,  privet,  saw 
palmetto,  muscadine,  and  wildgrape. 
Pitcher  plant  bogs  are  located  at  the 
edge  of  the  floodplain  at  sites  where 
seepage  from  adjacent  uplands  occurs. 
The  bogs  contain  trumpet  pitcher  plant 


and  hooded  pitcher  plant  which  are 
classified  as  threatened  within  the  State 
of  Georgia.  Adjacent  to  the  floodplain 
ace  less  diverse  plant  associations 
including  sandhill,  upland  pine,  pine 
plantation,  and  cleared  or  abandoned 
fields. 

The  forested  wetlands  which  would 
be  lost  to  project  construction  are  part 
of  an  intact,  fimctioning  system  that  has 
specifically  adapted  to  the  pulsed 
hydrologic  regime  of  Hurricane  Creek 
and  its  tributaries.  A  variety  of 
contiguous  habitats  are  created  within 
the  floodplain  by  natural  fluctuations  in 
water  levels  including  forested 
wetlands,  braided  stream  channel, 
remnant  pools,  hummocks,  and 
floodplain-upland  interface.  This 
segmentation  of  the  environment  allows 
the  bottomland  hardwoods  to  support 
aquatic,  semiaquatic,  and  terrestrial 
animal  communities.  Vertical 
stratification  of  the  forest  canopy, 
subcanopy,  and  ground  cover  also 
contributes  to  habitat  diversity.  Hence, 
the  floodplain  is  used  by  fish  and 
wildlife  as  a  resting,  breeding,  rearing, 
and  feeding  area  as  well  as  a  travel 
corridor  in  an  area  surrounded  by  low 
quality  wildlife  habitat  such  as  urban, 
agricultural,  and  pine  plantation  areas. 

In  fact,  the  bulk  of  primary  (plant)  and 
secondary  (animal)  production  is 
accomplished  during  the  seasonal 
inundation  of  the  creek  swamp 
floodplain.  Further,  leaf  biomass 
produced  by  the  trees  and  shrubs 
provides  the  trophic  basis  for  the 
diverse  fish  and  wildlife  communities 
both  on  the  project  site  and 
downstream.  The  mixed  hardwood  tree 
community  within  the  proposed  project 
site  is  conducive  to  a  diversity  of 
wildlife  because  the  tree  species  have 
various  periods  of  fruition  resulting  in 
staggered  mast  (acorn  and  seeds)  and 
fruit  production.  This  makes  food 
available  for  a  variety  of  wildlife 
throughout  the  year.  As  these  trees 
mature,  their  habitat  value  and  food 
production  will  increase. 

Wetlands  in  Hurricane  Creek  play  a 
role  in  maintaining  and/or  improving 
water  quality,  as  well  as  regulating 
water  quantity.  Pollutants  from 
agricultural,  silvicultural,  and  urban 
activities  in  the  watershed  are  trapped, 
assimilated,  or  transformed  within  the 
diverse  substrates  and  microclimates 
provided  by  the  wetlands.  Water 
temperatures  in  the  creek  and  remnant 
pools  are  modulated  by  the  shading 
effects  of  the  forest  canopy.  Wetland 
trees  and  shrubs  retard  floodwaters, 
which  are  temporarily  stored  in  the 
floodplain.  This  situation  tends  to 
decrease  downstream  flood  stages. 


During  drier  times  of  the  year,  water 
stored  in  the  spongy  organic  substrate  of 
the  wetlands  is  released,  contributing  to 
stream  base  flows. 

As  noted,  creek  swamps  such  as  this 
gum-bay-maple  assemblage  are  among 
the  most  productive  wildlife  habitats  in 
the  coastal  plain.  Moreover,  they  are 
becoming  increasingly  valuable  due  to 
the  rate  at  which  these  freshwater  forest 
communities  are  being  lost  in  the 
Southeast  through  agricultural/ 
silvicultural  development,  drainage 
projects,  and  impoundments.  By  recent 
estimates,  over  7,300  acres  of  wetlands, 
mostly  freshwater  types,  are  being 
destroyed  each  year  in  the  State  of 
Georgia.  Hence,  the  impacts  of  the  Lake 
Alama  Project  cannot  be  viewed  in 
isolation. 

D.  Adverse  Impacts  of  Permit  Issuance 

Constructing  the  main  dam,  clearing 
the  floodplain,  and  impounding 
Hurricane  Creek  to  create  an  artificial 
lake  will  destroy  or  inundate  a  1,350- 
acre  section  of  a  productive  floodplain 
forest  and  blackwater  creek  system. 
This  loss  represents  approximately  35 
percent  of  the  total  wetlands  in  the 
Bacon  County  portion  of  the  Hurricane 
Creek  watershed.  Virtually  all  of  the 
diverse  forested  habitat  that  now  exists 
in  the  7.2  mile  reach  of  the  floodplain 
will  be  destroyed.  The  proposed  Lake 
will  physically  eliminate  all  of  the 
forest-stream-pool  habitat  and  the 
floodplain  community  which  has 
adapted  to  periodic  flooding.  Wetlands 
immediately  downstream  from  the  dam 
would  be  partially  dewatered  by  the 
proposed  structure.  Succession  to  more 
upland  plant  communities  may 
eventually  occur.  Depending  on  the  Lake 
discharge  regime,  floodplain  wetlands 
further  downstream  may  be  similarily 
affected.  Reduction  of  detrital  export 
will  reduce  overall  productivity  and/or 
alter  species  composition  of 
downstream  animal  communities. 

The  dam  and  Lake  will  permanently 
block  the  Hurricane  Creek  floodplain. 
Since  the  floodplain  functions  as  a 
travel  corridor  for  wildlife,  this  would 
disrupt  animal  and  fish  movement 
patterns.  Animals  currently  living  on  the 
Lake  site  or  migrating  through  it  will 
either  be  killed  or  forced  into  adjancent 
lower  quality,  upland  habitat.  There 
they  will  have  to  compete  for  available 
food  and  habitat  with  the  present 
upland  animal  communities.  This 
competition  may  result  in  temporary 
disruptions  of  animal  communities  and 
lowered  overall  population  levels, 
thereby  adversely  affecting  indigenous 
wildlife. 
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AlUiougb  aaa  acres  of  {atestcd 
wetlands  in  tha  ii|wtieaai  sad  at  tke 
proposed  icsarvoir  and  in  several 
embayments  will  remaia  alter  baiag 
selectively  timbered  [a  75%  reduction  in 
tree  stems)  much  of  the  present  wetland 
value  of  this  area  will  be  destroyed  or 
degraded  especialTy  afier  the  remaining 
trees  die  from  the  effects  of  continuous 
flooding  (3  to  6  foot  depth).  These  areas 
then  will  function  primarily  as  scrub- 
shrub  backwater  areas  of  the  lake, 
subject  to  irregnlar  drawdowns. 

The  existing  forested  wetfainds  will  be 
replaced  by  a  shallow  recreational  lake 
with  a  depth  ranging  fttMn  3  to  19  feet 
that  contains  standing  water  habitat 
primarily  for  fish  and  bottom  dwelling 
organisms.  EKiring  the  initial  few  years, 
the  lake  should  be  relatively  productive, 
but  thereafter  lower  productivity  may 
limit  its  value  as  a  sports  Rshery. 
Moreover,  it  is  anticipated  that  fish 
species  diversity  would  decline  since 
the  project  would  transfbnn  a  stream 
fishery  into  a  Stillwater  lake  fishery. 
Approximately  t80  acres  at  the 
periphery  of  the  proposed  lake  may 
develop  aquatic  weed  growtb  that 
should  provide  some  habitat  for  aquatic 
and  seraiaquatic  aniokela.  but  may  limit 
the  recreational  value  of  the  lake. 
Anticipated  week  coatrol  programs — 
rimming,  chemical  applications  and 
periodic  drawsdotvas — will  reduce  the 
value  of  this  shallow  water  habitat. 

EPA  Reyon  IV  believes  that  the 
destruction  of  1,350  acres  of  relatively 
undistnibed  bottomland  hardwoods  aiay 
constitute  significant  degradation  of  the 
waters  of  the  United  States.  Forested 
wetlands  and  the  valuable  Gab  and 
wildlife  habitat  they  provide  have  been 
rapidly  declining  in  the  Southeast  during 
the  last  four  decades.  On  the  other  hand, 
flatwater  habitat,  such  as  lakes, 
reservoirs,  ponds,  and  mining  pits,  has 
increased.  The  anticipated  wetlands 
loss  represents  a  substantial  portion  of 
the  wetlands  in  the  Hurricane  Creek 
watershed  and  is  regionally  significant. 

While  the  possibility  of  unacceptable 
wildlife  habitat  losses  serves  as  the 
primary  basis  of  Ms  proposed  404(c} 
determination,  EPA  Region  FV  has  other 
concerns  about  the  proposed  project. 
These  include  the  elfects  of  natrient 
loadings  from  the  Hurricane  Creek 
watershed  on  water  quality  in  the 
proposed  Lake,  especially  daring  warm 
season,  tow  flow  periods;  the  effects  of 
aquatic  weed  growth/die-out  cycles  on 
the  water  qoahty  and  the  recreational 
value  of  the  Lake;  and  the  eSccti  over 
the  long-term  aa  downstream  wetlands 
and  stream  couuuunitiea  bom  changes 
in  flood  re^me  and  detrital  expert 

A  mitigation  plan  has  been  developed 
which  includes:  (1)  The  construction  of 


14  small  gteentiee  reaervoirs  (IM  acres 
of  fons4ed  impoundmanta)  in 
drain ngt  ways  adiaoent  to  and  upstream 
from  tha  lake  si(a»(2)  tree  plantings,  and 
(3)  a  water  managemeat  arksms  to 
periadkaUy  fkiod  and  dcain  the 
reservoirs.  These  forested 
impoundments  are  daaigaad  priowrily  to 
enhance  or  creata  iwater  {owl  habitat, 
although  other  wildliiB  will  also  benefit. 

Construction  of  the  gieentiee 
reservoirs  and  an  access  road  would 
destroy  or  penaaoantly  flood  3S  acres  of 
existing  forested  wetlands  in  the 
drainage  ways.  Only  23  acres  of  new 
wetlands  would  be  created.  The 
greentree  reservoirs  would  have  to  be 
managed  regularly  and.  almost 
certainly,  would  require  a  rigorous 
beaver  and  muskrat  control  program  to 
keep  them  functioning.  Mast  producing 
trees  wffl  be  planted  in  the  greentree 
reservoirs  to  improve  food  supplies  for 
wildlife.  However,  these  ben^ts  will 
not  be  realized  fiilly  until  the  trees  reach 
maturity  many  years  after  planting. 

The  194  acres  of  habitat  which  ue 
greentree  resrvoirs  would  either  create 
or  enhance  represent  only  a  very  small 
portion  of  the  wildlife  habitat  which  the 
project  would  destroy.  Accor(Bng  to  a 
1978  Habitat  Evaluation  Procedure 
(HEP)  conducted  by  the  U.S.  Fish  and 
Wildlife  Service,  only  13  percent  of  the 
wetland  habitat  units  lost  by  lake 
construction  would  be  replaced  by  the 
mitigation  plan.  Most  of  die  other 
functions  and  values  of  the  forested 
floodplain  wetlands,  e.g..  leaf  litter 
export  and  travel  corridor,  etc..  would 
not  be  replaced  and  wonid  be 
irreparably  lost.  Although  714  acres  of 
upland  habitat  surrounding  the  reservoir 
would  be  enhanced  as  part  of  the 
mitigation  proposal,  the  enhancement  of 
uplands  will  not  replace  any  wetland 
habitat  or  other  wetland  functional 
losses  associated  with  Lake 
construction.  Based  on  current 
information/data,  EPA  believes  that  it 
may  not  be  possible  to  mitigate  for  tlie 
loss  of  a  7.2  mfle  long  floodplain  corridor 
and  its  attendant  functions  and  vahies. 

E.  Project  History 

On  December  IS.  197a  tke  final  EIS  on 
Lake  Alma  construction  was  pafakshed. 
EPA  rated  the  fvoject  nnaatiafactary 
based  on  its  significmit  onriromnental 
impacts  on  wetlands  and  water  quality, 
and  referred  the  project  to  die  Coandl 
on  Environmental  Quality  (€ZQ).  On 
June  10. 1977,  the  Cbairaait  of  CEQ  m 
letters  to  the  appUcaat.  C^y  of  Alma/ 
Bacon  Coonty.  and  to  the  Department  of 
Housing  and  Urban  Elevelaynient  (HUD) 
concurred  with  EPA's  positwn  that  the 
project  would  result  in  serioua 
environmental  degradation.  CEQ 


recommended  to  HUD  Ikaft  pn^ect  famds 

enviroBi  iiaalaHy  aoo^tlnbla  prnjer.ta. 

Qd jMuary  W.  iva  0A  Bciianal 
AilaiiiiiiiliBinf  Jn 
thattheCorpaofl 

Secttnt  4M  pennit  for  the  lake  prsfect 
based  on  its  naBoaniainanca  with 
404(b)(1)  guideiinea.  EPA's  aretland 
policy.  Exacutiva  Order  VMHO,  and  the 
expected  adverse  water  qaaliiy  iaqnctk 
US.  Fish  and  VfiUiifiB  Service  (FWS) 
and  Bureaa  of  Onkkiar  tecnatioB  also 
recommended  denial  of  this  permit. 

In  lara.  FWS  initialed  studies  ta 
determine  die  attigatiaD  neceasary  to 
offset  the  habitat  losses  resulting  from 
the  project  The  report  conckKled  that 
7428  acres  of  wooded  awamp  would 
have  to  be  managed  intunsivaly  to 
compensate  for  these  lanes.  Skioa  diia 
was  conrndered  iaqnacticaL  FWS 
prepared  a  mitigBtion  plan  to  mitigate 
some  of  the  habitat  losses.  Baaed  on  the 
applicant's  acceptMise  of  thia  proposed 
plan,  the  FWS  withdrew  its  ofa^edians 
to  permit  issumwe  in  November,  tan. 
On  November  15^  1979,  CEQ  reviewed 
the  proposed  mitigation  ploi  and  faand 
it  provided  inadequate  compensatian.  It 
then  reaffirmed  ita  earlier  determinatioa 
regardmg  the  ennriranmental 
unacceptability  of  the  Lake  Akna 
Project. 

Chi  August  8. 1980.  EPA  Assistant 
Administrator  E.C  Beck  requested 
review  of  the  Savannah  ENi^ct 
Engineer's  CsvoraUa  permit  decision  by 
the  Assistant  Secretary  of  the  Army 
under  the  MOA  per  Section  40^). 
However,  on  October  9. 1981,  ERA 
Administrator  Ann  Gorsucfa  in  a 
response  to  a  letter  from  Assistant 
Secretary  of  the  Array  William  Gianelli 
withdrew  EPA's  objections  to  permit 
issuance.  Accordin^y.  oo  November  10. 
1981,  the  Corps  issued  Army  Permit  No. 
074  OYN  003752  for  the  constniction  of 
the  dam  for  Lake  Alma.  The  pennit 
stipulated  the  development  of  mitigation 
based  <m  the  FWS  Plan. 

On  December  1ft.  1983,  die  Elevendt 
Circuit  Court  of  Appeals  deter miaed 
that  a  Supplemental  EIS  would  be 
required  to  evaluate  the  impacts  of  the 
plan  prior  to  the  Corps  404  permit  action 
required  for  construction  of  the 
greentree  reservoirs.  The  court  also 
enjoined  lake  constniction  pendmg 
completion  of  the  gapphnnntal  E^. 

In  lanuary  and  April  1988v  EPA  Region 
IV  reconunended  that  tha  Corps 
evaluate  the  impacts  of  the  entire  (Lake/ 
mitigation  plan)  project  in  the 
Supplement^  EIS.  Region  IV  also  stated 
it  intent  to  conaider  the  total  project  in 
the  reviewing  process.  On  April  4. 1988, 
Regional  Administrator  Jack  E.  Ravaa 


recommended  denial  of  the  Section  404 
permit  for  the  mitigation  project  as  part 
of  the  unacceptability  of  the  overall 
project.  In  January  and  November  1987, 
Region  IV's  comment  letters  on  the 
Supplemental  EIS  reaffirmed  a  position 
opposing  the  project  and  stated  that  if 
the  Corps  decided  to  issue  the  Section 
404  permit  then  EPA  would  soiously 
consider  404(c)  action. 

On  March  25, 1988,  Regional 
Administrator  Greer  C.  Tidwell  met  wiOi 
representatives  from  the  State  of 
Georgia  Department  of  Nattu'al 
Resources,  the  Corps,  and  FWS  to 
discuss  EPA's  objections  to  the  project. 
Regional  Administrator  Tklwell  also  met 
with  represetnatives  from  the  City  of 
Alma  and  Bacon  County  on  May  9, 1988, 
^  to  tour  the  project  site. 

After  receiving  the  Corps  May  27, 
1988,  letter  stating  the  Savannah  District 
Engineer's  intent  to  issue  a  Section  404 
permit  for  the  Lake  Alma  mitigation. 
Regional  Administrator  Tidwell  notified 
the  Savannah  District  Engineer,  the  City 
of  Alma,  and  Bacon  County,  on  June  8 
that  he  would  initiate  Section  404(c) 
proceedings  covering  the  entire  project 
site  unless  it  was  demonstrated  to  him 
within  15  days  that  no  unacceptable 
adverse  effects  would  be  caused  by  the 
project.  After  considering  a  June  15, 1988 
letter  from  the  Savannah  District 
Engineer,  Colonel  Ralph  V.  Locurcio, 
restating  the  Corps'  position  that 
construction  of  Lake  Alma  would  serve 
the  public  interest,  the  Regional 
Administrator  initiated  the  action  made 
subject  of  this  notice. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Frank  M.  Redmond,  Chief.  Wetland 
Coastal  Programs  Section.  Water 
Management  Division,  U.S. 
Environmental  Protection  Agency.  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365. 

Gteer  C  Tidwell, 

Regional  Administrator. 

(FR  Doc.  88-15929  Filed  7-14-88;  8:45  am] 

BltXING  CODE  SS60-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  CL-88-130] 

ComiMMi  Carrier  PuliHc  Mobile 
ServiCM  InfomwMon;  Dates  and  Filing 
Requirements  Announced  for 
Acceptance  of  AppHcattons  for  Stock 

SCeNularRSAs 

June  24, 1968. 

During  the  months  of  August  and 
September.  1988  applications  for  Block  5 
cellular  RSAs  wiU  be  accepted  for  filing. 


Specific  filing  dates  and  markets  appear 
on  pages  5  and  6  of  this  notice. 

All  applications  for  these  markets 
must  be  filed  in  Pittsburgh. 
Pennsylvania.  Applications  sent  via  U.S. 
Postal  Service  must  be  addressed  as 
follows:  Federal  Communications 
Commission,  Cellular  Telephone — 
Market  No.  (ENTER  MARKET 
NUMBER),  P.O.  Box  371995M, 
Pittsburgh.  PA  15250-7995. 

Applications  shipped  via  common 
carrier  or  hand  carried  must  be  brought 
to  the  following  address  between  the 
hours  of  8:30  a.m.  and  5:00  p.m.:  Federal 
Communications  Commission,  Cellular 
Telephone  Filing,  Strip  Commerce 
Center,  28th  and  Liberty  Avenue. 
Pittsburgh.  PA  15222. 

Directions  to  the  Strip  Commerce 
Center  filing  location  appear  on  page  4 
of  this  notice. 

Note. — If  the  number  of  applications  filed 
in  the  previous  block  of  RSAs  is  excessive. 
these  dates  may  be  modified.  If  this  is 
necessary  a  new  public  notice  will  be  issued. 

Format  of  Applications 

Applications  must  consist  of:  (1)  A 
completed  transmittal  sheet,  a  copy  of 
which  is  attached  hereto  (see  also  page 
4);  (2)  a  $200  fee;  and  (3)  a  sealed  5'  x 
7.5"  envelope  containing  two  microfiche 
copies  of  the  application. 

"The  two  microfiche  copies  of  each 
application  shall  be  prepared  in 
accordance  with  §  22.913(c)  of  the 
Commission's  rules. 

•  Each  fiche  must  be  labeled  at  the 
top  with  the  Applicant's  Name,  Market 
Number,  Market  Name,  and  Frequency 
Block.  For  Example:  Jones,  Robert 
Market  #  336  California  \—0(i\  Norte 
Frequency  Block  A 

•  One  microfiche  jacket  must  be 
labeled  "Original"  and  the  other  jacket 
must  be  labeled  "Copy". 

•  The  fiche  must  be  black  &  white 
(the  purple  or  blue  fiche  are 
unacceptable  as  they  do  not  produce 
readable  paper  copies),  and  the 
"original"  microfiche  copy  must  be 
archival  quality. 

•  The  information  required  by 

§  22.913(b)(2)  must  be  placed  on  the  5"  x 
7.5'  microfiche  envelope.  The  5"  x  7.5' 
microfiche  envelope,  therefore,  must  be 
clearly  labeled  with  the  Applicant's 
Name,  Market  Number,  Market  Name, 
and  Frequency  Block. 

•  The  information  on  the  microfiche 
envelope  must  match  the  information  on 
the  transmittal  sheet 

•  The  completed  transmittal  sheet 
the  $200  fee  and  the  microfiche  envelope 
must  be  placed  in  a  9'  x  12'  envelope. 
The  market  uumber  of  the  market  being 
applied  for  must  be  placed  in  the  lower 
left  hand  comer  of  all  envelopes 


delivered  to  the  Strip  Commerce  Center 
facility. 

The  certification  required  under 
S  22.913(b)(3)  is  included  on  the 
transmittal  sheet  and  will  no  longer  be 
the  first  page  in  the  application  itself. 
The  applicant  chosen  in  each  market 
will  be  required  to  submit  its  original 
application  and  two  copies  thereof 
within  seven  (7)  days  of  the  public 
notice  announcing  the  winning  applicant 
in  each  market 

Receipt  Copies 

AppUcants  wishing  stamped  receipts 
must  provide  an  additinal  copy  of  the 
transmittal  sheet  for  each  application 
submitted. 

•  Such  applications  that  are  mailed  or 
shipped  via  common  carrier  must 
contain  a  self-addressed  business-sized 
(approximately  4.5'  x  9.5')  stamped 
envelope  along  with  the  extra  copy  of 
the  transmittal  sheet  Both  the  extra 
copy  and  the  envelope  must  be  attached 
to  the  application  inside  the  9'  x  12' 
outer  envelope. 

•  Applications  that  are  hand 
delivered  must  not  include  the  receipt 
copy  of  the  transmittal  sheet  inside  the 
outer  envdope.  The  receipt  copy  shall 
be  presented  to  the  acceptance  clerk 
widi  the  0'  X 12'  envelope  containing 
the  application  and  will  be  stamped  at 
that  time. 

Points  to  Remember 

1.  Each  applicatioa  with  associated 
material  (transmittal  sheet  check  or 
money  order,  and  5'  x  7.5'  microfiche 
envelope)  must  be  separately  packaged 
in  a  9'  X 12'  outer  envelope. 

2.  A  separate  $200  fee  must  be 
submitted  with  each  appUcation. 

3.  A  separate  completed  transmittal 
sheet  is  required  widi  eadi  appUcation. 

4.  The  label  on  the  raicrofidie 
envelope  must  agree  with  the 
information  on  the  transmittal  sheet  and 
the  information  on  the  top  of  each  fiche. 

5.  The  transmittal  sheet  must  be 
signed  in  ink  (preferably  not  black  ink). 

6.  No  extraneous  material  (such  as 
transmittal  letters)  should  be  submitted; 
it  will  only  serve  to  impede  the 
processing  of  the  application. 

7.  The  market  name  and  market 
number  must  match. 

8.  A  single  check  or  money  order  in 
the  amount  of  $200  (made  payable  to  the 
Federal  Communications  Commission) 
must  be  included.  Cash  is  strongly 
discouraged. 

9.  For  applications  sent  via  the  U.S. 
Postal  Service,  the  market  number  of  the 
market  being  applied  for  must  appear  at 
the  end  of  the  second  line  in  the 
address. 
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10.  For  applications  delivered  by  any 
means  other  than  the  U.S.  Postal 
Service,  the  market  number  must  appear 
in  the  lower  left  hand  comer  of  the  9'  x 
12*  outer  envelope. 

11.  The  9'  X 12*  outer  envelope  may 
be  placed  inside  a  shipping  envelope 
when  applications  are  shipped  by 
couriers  which  use  special  shipping 
envelopes. 

12.  DO  NOT  submit  FAA  Form  7640-1 
to  the  Federal  Aviation  Administration 
at  the  time  of  filing  this  applicatio.  See 
Public  Notice  (Report  No.  CLr^8-33. 
Mimeo  No.  726,  released  November  27, 
1987). 

13.  The  application  must  include  a 
firm  financial  commitment,  as  required 
by  section  22.917  of  the  Commission's 
Rules. 

14.  The  reduced  map,  which  should 
show  the  complete  RSA  and  all  CGSAs 
therein,  amy  be  on  a  scale  of  1:500,000. 
This  map  must  be  included  in  the 
microfiche  copies  of  the  application. 

Directions  to  Strip  Commerce  Center 

From  Greater  Pittsburgh  International 
Airport  and  Interstate  79 

Proceed  east  on  Parkway  (Interstate 
279)  towards  downtown  Pittsburgh. 

Go  through  the  Fort  Pitt  tunnels  and 
across  the  Fort  Pitt  bridge  to  Liberty 
Avenue. 

Take  Liberty  Avenue  to  28th  Street  (28 
blocks). 

Turn  right  on  28th  Street  and  follow 
FCC  signs  to  parking  lot. 

Enter  building  at  designated  area  and 
follow  signs. 

From  Pennsylvania  Turnpike 

Take  Exit  6  (Monroeville)  to  Parkway 
(Interstate  376).  Go  west  on  Parkway  to 
the  Grant  Street  Exit  (Exit  3). 

Proceed  on  Grant  Street  to  Liberty 
Avenue  (Approximately  6-7  blocks). 

Bear  right  on  to  Liberty  Avenue. 

Take  Liberty  Avenue  to  28th  Street. 

Turn  right  on  28th  Street  and  follow 
FCC  signs  to  parking  lot. 

Enter  building  at  designated  area  and 
follow  signs. 

Transmittal  Sheet 

Attached  is  a  copy  of  the  transmittal 
sheet  which  must  be  filed  with  each 
cellular  application.  You  may  make 
copies  of  the  attached  form  for  your  use. 
In  accordance  with  Report  No.  CLr-88- 
119  (released  June  2, 1988)  copies  of  the 
transmittal  sheet  should  be  two-sided, 
containing  all  the  information  found  on 
the  original.  Only  a  limited  number  of 
transmittal  sheets  will  be  available  to 
the  public  through  the  forms  room 
located  at  1919  M  Street,  NW.  in  room 
B-10. 


Notice 

A  copy  of  this  Public  Notice 
(excluding  the  transmittal  sheet)  will  be 
placed  in  the  Federal  Register. 

Acceptance  of  Applications  for  Cellular 
RSAs  in  Block  5 

August  31 — September  2 

South  Dakota 


634.  South 

635.  South 

636.  South 

637.  South 

638.  South 

639.  South 

640.  South 

641.  South 

642.  South 


Dakota 
Dakota 
Dakota 
Dakota 
Dakota 
Dakota 
Dakota 
Dakota 
Dakota 


1— Harding 
2 — Corson 
3 — McPherson 
4 — Marshall 
5 — Custer 
6 — Haakon 
7— Sully 
8 — Kingsbury 
9 — Hanson 


Wisconsin 

708.  Wisconsin 

709.  Wisconsin 

710.  Wisconsin 

711.  Wisconsin 

712.  Wisconsin 

713.  Wisconsin 

714.  Wisconsin 

715.  Wisconsin 

716.  Wisconsin 

717.  Wisconsin 


1— Burnett 
2— Bayfield 
3— Vilas 
4 — Marinette 
5 — Pierece 
6— Trempealeau 
7— Wood 
8 — Vernon 
9 — Columbia 
10— Door 


September  7-Q.  1968 
Iowa 


412.  Iowa 

413.  Iowa 

414.  Iowa 

415.  Iowa 

416.  Iowa 

417.  Iowa 

418.  Iowa 

419.  Iowa 

420.  Iowa 

421.  Iowa 

422.  Iowa 

423.  Iowa 

424.  Iowa 

425.  Iowa 

426.  Iowa 

427.  Iowa 


1— Mills 
2 — Union 
3 — Monroe 
4 — Muscatine 
5 — Jackson 
6 — Iowa 
7 — Audubon 
8 — Monona 
9— Ida 

10— Humboldt 
11— Hardin 
12 — Winneshiek 
13— Mitchell 
14 — Kossuth 
15— Dickinson 
16— Lyon 


North  Dakota 

580.  North  Dakota  1— Divide 

581.  North  Dakota  2— Bottineau 

582.  North  Dakota  3— Barnes 

583.  North  Dakota  4 — McKenzie 

584.  North  Dakota  5— Kidder 

September  14-16,  1986 
Minnesota 

482.  Minnesota  1 — Kittson 

483.  Minnesota  2 — Lake  of  the  Woods 

484.  Minnesota  3 — Koochiching 

485.  Minnesota  4 — Lake 

486.  Minnesota  5— Wilkin 

487.  Minnesota  6 — Hubbard 

488.  Minnesota  7 — Chippewa 

489.  Minnesota  8 — Lac  qui  Parle 


490.  Minnesota  9 — Pipestone 

491.  Minnesota  10 — Le  Sueur 

492.  Minnesota  11 — Goodhue 

Nebraska 


533.  Nebraska 

534.  Nebraska 

535.  Nebraska 

536.  Nebraska 

537.  Nebraska 

538.  Nebraska 

539.  Nebraska 

540.  Nebraska 

541.  Nebraska 

542.  Nebraska 


1 — Sioux 
2— Cherry 
3 — Knox 
4— Grant 
5 — Boone 
6— Keith 
7— Hall 
8— Chase 
9— Adams 
10— Cass 


September  21-23. 1988 
Illinois 


1 — Jo  Daviess 
2 — Bureau 
3 — Mercer 
4 — Adams 
5 — Mason 
6 — Montgomery 
7 — Vermilion 
8 — Washington 
9— Clay 


394.  Illinois 

395.  Illinois 

396.  Illinois 

397.  Illinois 

398.  Illinois 

399.  Illinois 

400.  Illinois 

401.  Illinois 

402.  Illinois 

Indiana 

403.  Indiana  1 — Newton 

404.  Indiana  2 — Kosciusko 

405.  Indiana  3 — Huntington 

406.  Indiana  4 — Miami 

407.  Indiana  5 — Warren 

408.  Indiana  6— Randolph 

409.  Indiana  7 — Owen 

410.  Indiana  8 — ^Brown 

411.  Indiana  9 — Decatur 

Federal  Communications  Commission. 

H.  Walker  Feaster  III, 

Acting  Secretary. 

[FR  Doc.  88-15974  Filed  7-14-88:  8:45  am] 

WLLINO  CODE  tna-oi-M 


(Report  No.  W-441 

Window  Notice  for  the  Filing  of  FM 
BroadCMt  Applicatione 

Release:  |uly  a  1988. 

Notice  is  hereby  given  that 
applications  for  vacant  FM  broadcast 
allotment  listed  below  may  be  submitted 
for  filing  during  the  period  beginning 
July  8, 1988  and  ending  August  16, 1988 
inclusive.  Selection  of  a  permittee  from 
a  group  of  acceptable  applicants  will  be 
by  the  Comparative  Hearing  process.' 


■  There  exid  (he  potential  for  interference 
l>etween  this  allotment  and  a  recently  authorized 
station  on  Channel  247C  in  the  British  Virgin 
Islands.  The  United  State*  Is  not  a  party  to  any 
bilateral  agreement  with  Great  Britain  concerning 
FM  Broadcast  stations  in  the  British  Virgin  Islands. 
However.  Channel  247A  at  Rio  Grande  may  be 
subject  to  deletion  or  replacement. 


=  ;-»j: 
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Channel— 247A 

Homewood ~ AL 

Globe „ AZ 

Litchfield CT 

Chiefland « FL 

Salyersville ~.-. — » KY 

Orange -.- . MA 

Essexville — . . MI 

Natchez. ._........- « MS 

L.ebanon OH 

Oak  Harbor » „>...... OH 

Spangler _ PA 

Rio  Grande  ' PR 

Parsons TN 

Channel— 247C2 

L.ongview TX 

Channel— 247C 

Pecos ~ TX 

Federal  Communications  Commission. 

H.  Walker  Featter  in. 

Acting  Secretary. 

(FR  Doc.  88-15975  Filed  7-14-88:  8:45  am] 

BILUNO  CODE  C712-01-II 

[Report  No.  17371 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

fuly  8. 1988. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC,  or  may  be 
purchased  firom  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed  on  or 
before  August  1. 1988. 

See  S  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  Parts  1, 63  and 
76  of  the  Commission's  Rules  to 
Implement  the  Provisions  ofrthe  Cable 
Communications  Policy  Act  of  1934. 
(MM  Docket  No.  84-1296)  Number  of 
petitions  received:  1 
Subject:  Amendment  of  the 
Commission's  Rules  for  Rural  Cellular 
Services.  (CC  Docket  No.  85-388) 
Number  of  petitions  received:  1 
Subject:  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Roland  and  Heavener, 
Oklahoma)  (MM  Docket  No.  87-393. 
RM's-5966  &  6170)  Number  of 
petitions  received:  1 
Subject:  Amendment  of  §  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Surfside  Beach.  South 
Carolina)  (MM  Docket  No.  87-434, 


RM-6021)  Number  of  petitions 
received:  1 
Subject:  Amendment  of  §  73.202(b). 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Garden  City,  Indiana]  (MM 
Docket  No.  87-298.  RM-5754]  Number 
of  petitions  received:  1 

Federal  Communications  Commission. 

H.  Walker  Feaster  III. 

Acting  Secretary. 

[FR  Doc.  88-15976  Filed  7-14-88;  8:45am) 
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FEDERAL  INARITIIME  COMMISSION 
Notice  Of  Agreennent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  tlie  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  207-011195-001. 

Title:  Hyundai  Australia  Direct  Line. 

Parties: 

PAD  Line  Overseas  S.A.  d/b/a/ 
Pacific  Australia  Direct  Line. 

Hyundai  Merchant  Marine  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
would  expand  the  scope  of  the 
agreement  to  include  ports  on  the  West 
Coast  of  the  United  States  and  ports  on 
the  West  Coast  of  Canada. 

Agreement  No.:  207-011202. 

Title:  Japan  Line,  Ltd.  Yamashita- 
Shinnihon  Steamship  Co..  Ltd.  Joint 
Service/Consortium  Agreement  ("the 
Service"). 

Parties: 

Japan  Line,  Ltd.. 

Yamashita-Shinnihon  Steamship  Co., 
Ltd. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  discuss, 
plan,  establish  and  operate  the  Service 
to  be  called  "Nippon  Liner  System,  Ltd." 
The  parties  will  discontinue  their 
separate  liner  service  in  the  agreement 
trade.  The  parties  have  requested  a 
shortened  review  period. 


Agreement  No.:  217-O11203. 

Title:  Wallenius-NOSAC  Space 
Charter  and  Cooperative  Woricing 
Agreement. 

Parties: 

Wallenius  Lines, 

Norwegian  Specialized  Autocarriers- 
NOSAC. 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  agree  oa 
the  chartering  of  space  or  sub-chartering 
of  space  to  Wallenius  Lines  on  vehicle 
carrier  vessels  owned  or  chartered  by 
NOSAC  in  the  trades  between  United 
Kingdom/Eire  and  Atlantic  (including 
Baltic  and  North  Sea)  ports  of  Europe 
including  shipments  irom.  to  or  between 
inland  or  coastal  points  via  ports. 

By  Order  of  the  Federal  Maritime 
Conmiission. 
Dated:  luly  12. 1988. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  88-15931  Filed  7-14-88;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Sutmiitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  July  1, 1988. 

Office  of  Human  Develc^ment  Services 

(Call  Reports  Clearance  Officer  on  202- 
472-4415)  for  copies  of  package] 

1.  Instructions  for  Grant  Applications 
for  Head  Start— 0980-0016— These 
instructions  will  provide  Head  Start 
Program  staff  with  a  clear  and  more 
detailed  description  of  grantee  program 
design,  activities  and  cost  data  in  order 
to  improve  services  provided  to  children 
and  families.  Number  of  Respondents: 
1,950:  Frequency  of  Response:  1; 
Estimated  Annual  Burden:  11,700  hours. 

Family  Support  Administration 

(Call  Reports  Clearance  Officer  on  202- 
245-0652  for  copies  of  packages) 
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Office  of  Community  Services 

1.  Requirement  for  application  and 
annual  report,  Emergency  Community 
Services  Homeless  Grant  Program — 
NEW— As  required  by  Pub.  L.  100-77. 
pending  regulations  require  an 
application  from  States  for  homeless 
assistance  grants.  Also  required  are 
annual  reports  from  grantees  which 
provides  information  for  a  mandatory 
H}iS  annual  report  to  Congress. 
Respondents:  State  or  Local 
Governments.  Number  of  Respondents: 
132;  Frequency  of  Response:  1  or  2; 
Estimated  Annual  Burden:  8,784  hours. 

Office  of  the  Secretary 

(Call  Reports  Clearance  Officer  on  202- 
245-6511  for  copies  of  package) 

Office  of  The  Inspector  General 

1.  Social  Security  Client  Satisfaction 
Survey— Fiscal  Year  1989—0990-0171— 
This  request  for  information  on  client 
satisfaction  with  Social  Security 
services  is  needed  to  determine  the 
effect  of  staff  reductions  and 
productivity  and  management 
improvement  initiatives  on  clients.  The 
improvements  will  be  used  to  identify 
areas  where  improvements  in  service 
delivery  are  necessary  to  maintain 
SSA's  high  level  of  service  to  the  public. 
Number  of  Respondents:  4800;  Frequenty 
of  Response:  single  time;  Estimated 
Annual  Burden:  2.000  hours. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100  \ 

HCFA:  301-594-1238 

FSA:  202-245-0652 

SSA:  301-965-4149 

OS:  202-245-6511 

OHDS:  202-472^415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503. 

ATTN:  Shannah  Koss-McCallum. 

Date:  July  7. 1988. 
James  V.  Oberthaler, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management 
|FR  Doc.  88-15977  Filed  7-14-88;  8:45  am) 
BtLUNG  CODE  41S0-04-M 


(Program  AnnouncMnwrt  No.  OCS-OEA- 

e»-ii 

FamHy  Support  Administration;  Office 
of  Community  S«rvic«t 

Availability  of  Funds  and  Requests  for 
Applications  Under  the  Office  of 
Community  Services,  Office  of  Energy 
Assistance,  Technical  Assistance  and 
Training  Discretionary  Authority. 
agency:  Office  of  Energy  Assistance. 
Office  of  Community  Services,  Family 
Support  Administration,  Department  of 
Health  and  Human  Services. 
ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  under  the  Office  of  Energy 
Assistance's  Technical  Assistance  and 
Training  Discretionary  Authority. 

summary:  The  Office  of  Energy 
Assistance  (OEA)  announces  that 
applications  will  be  accepted  for  new 
grants  pursuant  to  the  Secretary's 
discretionary  authority  under  Section 
260gA  of  the  Low  Income  Home  Energy 
Assistance  Act  (the  Act)  of  1981  (title 
XXVI  of  Pub.  L  97-35,  the  Omnibus 
Budget  Reconciliation  Act  of  1981,  42 
U.S.C.  8621)  as  amended  by  Title  VI  of 
the  Human  Services  Reauthorization 
Act  of  1984  (Pub.  L  98-558)  and  Title  V 
of  the  Human  Services  Reauthorization 
Act  of  1986  (Pub.  L.  99-425). 

This  program  announcement  consists 
of  three  parts.  Part  I  describes  the 
Technical  Assistance  and  Training 
Program  initiative  and  indicates  who  is 
eligible  to  apply,  the  types  of  projects 
that  will  be  considered  for  funding  and 
the  duration  of  awards;  Part  II  outlines 
application  requirements;  Part  III 
describes  the  review,  selection  and 
award  process. 

date:  The  closing  date  for  receipt  of 
applications  submitted  under  this 
I^ogram  Announcement  is  30  days  after 
publication.  An  application  will  be 
considered  to  be  received  on  time  under 
either  of  the  following  two 
circumstances: 

a.  The  application  was  sent  via  the 
U.S.  Postal  Service  or  by  private 
commercial  carrier  and  postmarked  or 
dated  by  carrier  no  later  than  midnight 
of  the  closing  date  unless  it  arrives  too 
late  to  be  considered  by  the  reviewers. 
(Applicants  are  responsible  for  assuring 
that  the  U.S.  Postal  Service  or  private 
commercial  carrier  dates  the  application 
package.  Applicants  should  be  aware 
that  not  all  post  offices  or  private 
commercial  carriers  provide  a  dated 
postmark  unless  specially  instructed  to 
do  so.) 

b.  The  application  is  hand  delivered 
on  or  before  the  closing  date  to  the 
Office  of  Grants  Management,  Family 


Support  Administration  (FSA),  at  the 
address  indicated  below.  Hand 
delivered  applications  will  be  accepted 
during  the  normal  working  hours  of  8:00 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  (excluding  Federal  legal 
holidays)  up  through  the  closing  date.  In 
establishing  the  date  of  receipt  of  hand- 
delivered  applications,  reliance  will  be 
placed  on  documentary  evidence  of 
receipt  maintained  by  FSA. 

Late  applications  will  be  returned  to 
the  senders  without  consideration. 
Applications  once  submitted  are 
considered  final  and  no  additional 
materials  will  be  accepted  by  OEA.  An 
application  with  an  original  signature 
and  two  copies  is  required.  All 
applications  will  be  assigned  an 
identification  number  which  will  be 
noted  on  the  FSA/Office  of  Grants 
Management  acknowledgement  card 
that  will  be  sent  after  receipt  of  the 
application  package.  This  number  must 
be  referred  to  in  all  subsequent 
communication  with  OEA  concerning 
the  application. 

Applicants  who  have  not  received  an 
identification  number  within  three  (3) 
weeks  after  the  deadline  date  should 
notify  Pera  Daniels,  FSA.  Office  of 
Financial  Management  (OFM),  by 
telephone  at  (202)  245-0937. 

Applications  should  be  mailed  or 
hand  delivered  to:  Family  Support 
Administration.  Office  of  Grants 
Management,  370  L'Enfant  Promenade, 
SW..  Washington.  DC  20407  Attn:  OCS- 
OEA-88-1. 

FOR  FURTHER  INFORMATION  CONTACT 
Susan  Peters  Telephone:  (202)  245-1303 
or  252-5319,  Family  Support 
Administration,  Office  of  Community 
Services  Office  of  Energy  Assistance. 
370  L'Enfant  Promenade,  SW.. 
Washington.  DC  20407. 

Part  I.  General  Infonnation 

A.  Purpose  of  the  Technical  Assistance 
and  Training  Discretionary  Program 

Section  2609A(a)  of  the  Act  authorizes 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  to  set  aside 
up  to  $500,000  each  fiscal  year  to  "make 
grants  to  State  and  public  agencies  and 
private  nonprofit  organizations;  or  to 
enter  into  contracts  or  jointly  financed 
cooperative  arrangements  with  States 
and  public  agencies  and  private 
nonprofit  organizations,  to  provide 
training  and  technical  assistance  related 
to  the  purposes  of  this  subtitle,  including 
collection  and  dissemination  of 
information  about  programs  and 
projects  assisted  under  this  subtitle,  and 
ongoing  matters  of  regional  or  national 
significance  that  the  Secretary  finds 
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would  assist  in  the  more  effective 
provision  of  services  under  this  title." 
Allowable  activities  not  specifically 
mentioned  include  demonstration 
projects,  clearinghouse  activities,  and 
regional  and  national  round  tables  to 
promote  the  sharing  of  innovative 
techniques  and  program  models. 

B.  Applications 

OEA  is  soliciting  applications  for  the 
following  technical  assistance  and 
training  activities  (activities  listed  are  in 
no  particular  order  of  priority): 

1.  National  round  tables  to  promote 
the  sharing  of  innovative  techniques  and 
program  models.  Round  table  topics 
should  be  of  national  significance  and 
interest  (i.e.,  reducing  recipient 
dependency,  reducing  arrearages  by 
coordinating  energy  assistance,  or  the 
case  management  approach  to  service 
delivery). 

2.  Regional  round  tables  to  promote 
the  sharing  of  information  concerning 
topics  of  regional  significance. 

3.  Clearinghouse  activities  related  to 
the  collection  and  dissemination  of 
information  relating  to  the  Low  Income 
Home  Energy  Assistance  Program 
(UHEAP). 

4.  Demonstration  projects  of  the 
following  activities/topics  related  to 
providing  LIHEAP  assistance: 

•  Percentage  of  Income  Payment 
Plans; 

•  Innovative  Approaches  to  Reducing 
Administrative  Costs; 

•  Guaranteed  Service  Plans. 

An  application  may  contain  only  one 
project  and  this  project  must  be 
identified  as  responding  to  one  of  the 
project  areas  stated  in  this 
announcement.  Applications  which  are 
not  in  compliance  with  this  requirement 
will  be  ineligible  for  funding. 

There  is  no  limit  to  the  number  of 
applications  that  can  be  submitted 
under  a  specific  project  area  as  long  as 
each  application  contains  a  proposal  for 
a  different  project. 

C.  Eligible  Applicants 

Eligible  applicants  are  States,  Indian 
Tribes.  Territories,  public  agencies  and 
private  nonprofit  organizations.  In 
addition,  section  2609(b)  states  that  "No 
provision  of  this  section  shall  be 
construed  to  prevent  the  Secretary  from 
making  a'  grant  pursuant  to  subsection 
(a)  to  one  or  more  private  nonprofit 
organizations  that  apply  jointly  with  a 
business  concern  to  receive  such  grant." 

D.  Availability  of  Funds 

The  Office  of  Energy  Assistance 
(OEA)  of  the  Family  Support 
Administration  (FSA)  expects  to  award 
approximately  3-5  grants.  No  single 


grant  will  exceed  $200,000  in  Federal 
funds,  and  no  more  than  one  grant  will 
be  made  to  any  eligible  applicant. 

E.  Duration  of  Awards 

FSA/OEA  expects  that  most  of  the 
funds  for  these  grants  will  be  for  an  18- 
24  month  period.  Regardless  of  the  time 
requested  in  an  application,  it  must  be 
clearly  demonstrated  that  the  project 
work  plarf  will  achieve  measurable 
results  and  can  be  successfully 
completed  within  the  funding  period 
requested. 

F.  General  Terms 

Grantees  are  subject  to  the  provisions 
of  Office  of  Management  and  Budget 
Circular  A-lOO  or  Government-wide 
Grants  Administration  Rules  for  State 
and  Local  Governments,  published 
March  11, 1988,  A-122,  A-87  and  to  the 
provisions  of  45  CFR  Parts  16,  74,  75,  76. 
80,  81,  83,  84,  86,  90,  and  91.  These  are 
not  the  only  requirements,  and  grantees 
will  be  specifically  informed  of  other 
grant  conditions  on  receipt  of  an  award. 
Grantees  will  be  required  to  submit 
quarterly  financial  reports,  quarterly 
narrative  reports,  a  final  narrative 
report,  and  a  final  audit  for  any  project 
that  receives  OEA  funds.  Where 
applicable,  grantees  are  subject  to  the 
provisions  of  the  Single  Act  (Pub.  L.  98- 
502)  and  OMB  Circular  A-128. 
Proportional  costs  associated  with 
fulfillment  of  the  audit  requirement  may 
be  charged  to  the  grant. 

G.  Definitions 

For  the  purpose  of  this  program 
announcement,  the  following  definitions 
apply: 

"State"  means  each  of  the  several 
States  and  the  District  of  Columbia. 

"Indian  tribe"  means  any  tribe,  band, 
or  other  organized  group  of  Indians 
recognized  in  the  State  in  which  it 
resides  or  considered  by  the  Secretary 
of  the  Interior  to  be  an  Indian  tribe  or  an 
Indian  organization  for  any  purpose. 

"Territory"  refers  to  the 
Commonwealth  of  Puerto  Rico,  the 
American  Virgin  Islands.  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands. 
Micronesia,  the  Marshall  Islands  and 
Palau. 

Except  where  specifically  noted, 
where  the  word  "State"  appears  in  this 
program  announcement,  it  also  means 
"Indian  Tribe"  or  "Territory". 

A  "Low-income  LIHEAP  household" 
is  a  household  with  income  at  or  below 
150  percent  of  the  Department  of  Health 
and  Human  Services  (DHHS)  poverty 
level  for  such  State  or  an  amount  equal 
to  60  percent  of  the  State  median 
income.  Attachment  A  to  this 


announcement  is  an  excerpt  from  the 
most  recently  published  poverty 
guidelines.  AnJnual  revisions  of  these 
guidelines  are  normally  published  in 
February  or  early  March  of  each  year 
and  are  applicable  to  projects 
implemented  at  the  time  of  publication. 
(These  revised  guidelines  may  be 
obtained  through  the  U.S.  Government 
Printing  Office  at  the  following  address: 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  D.C.  2040  or  through  the 
Office  of  Energy  Assistance). 

No  other  government  agency  or 
privately  defined  poverty  guidelines  are 
applicable  for  the  determination  of  low 
income  eligibility  for  the  LIHEAP. 

A  "provider  of  LIHEAP  services/ 
programs"  refers  to  those  States,  Indian 
Tribes,  Territories,  and  Local 
Administrating  Agencies  that  administer 
a  Federally  funded  Low  Income  Home 
Energy  Assistance  Program.  Local 
administrating  agencies  include  any 
local  public  or  private  nonprofit  agency 
designated  by  a  State,  Territory  or 
Indian  Tribe  to  carry  out  the  purposes  of 
the  LIHEAP. 

H.  Population  To  Be  Served 

Projects  proposed  for  funding  under 
this  announcement  must  benefit  those 
providers  of  LIHEAP  services/programs, 
and/or  provide  long  term  benefits  to 
low-income  LIHEAP  households. 

I.  Indian  Tribes 

In  recognition  of  the  special  needs  of 
Indian  Tribes  and  Tribal  LIHEAP 
grantees,  priority  consideration  will  be 
given  to  proposals  which  assist  and 
address  these  populations. 

Part  n.  Application  Requirements 

A.  Availability  of  Forms 

Applications  for  awards  under  this 
program  must  be  submitted  on  the 
Standard  Form  (SF)  424.  Attachment  B 
to  this  announcement  contain  all  forms 
and  instructions  required  for  submittal 
of  applications.  The  forms  may  be 
reproduced  for  use  in  submitting 
applications.  Additional  copies  of  the 
announcement  may  be  obtained  by 
writing  or  telephoning:  Susan  Peters. 
Department  of  Health  and  Human 
Services,  Family  Support 
Administration,  Office  of  Community 
Services,  Office  of  Energy  Assistance, 
330  C  Street  SW.— Room  2054,  Switzer 
Building.  Washington,  DC  20201, 
RE:OCS-OEA-8&-l,  telephone:  (202) 
245-1303. 

B.  Application  Package 

1.  Each  application  package  must 
include  an  original  and  four  copies  of 
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the  appliGatioa.The  original  copy  must 
contain  the  original  signature  oa  the 
Standard  Fona  424  of  an  official  of  the 
eligible  entity  having  legal  authority  to 
obligate  the  applicant.  Applications 
must  be  unifonn  in  conpositku.  They 
must  be  submitted  on  B-'A  by  11  inch 
paper  and  the  text  of  the  af^tlication 
cannot  exceed  ten  (101  single-spaced 
pages.  This  excludes  the  cover  page. 
Table  of  Contents.  Standard  Form  424 
and  its  attachments  and  assurances,  as 
well  as  any  appendices  to  the 
application.  Do  not  include  extraneous 
materials,  such  as  promotional 
brochures,  slides,  tapes,  film  clips,  etc 
They  will  be  discarded. 

2.  Applications  submitted  in  binders 
must  allow  for  easy  separation  and 
reassembly. 

C.  Application  Content 

All  applications  must  indurfe  a  cover 
page  followed  by  a  Table  of  Contents 
with  page  nombers  for  each  section, 
subsection,  and  attachment's).  Each 
page  of  the  appKcatton,  tncloding  any 
attachment(s),  must  be  rrambered 
consecutively.  The  Table  of  Contents 
should  list  the  following  items  and  the 
application  should  present  the  material 
in  the  following  order: 

1.  Standard  Form  424,  Parts  l-V:  if 
applicable,  include  m  F%rt  I,  justification 
for  requesting  a  grant  period  of  more 
than  or  less  Aan  12  months. 

The  first  page  of  the  SP^24  must 
contain  in  the  lower  right  hood  corner  a 
designation  indicating  under  which 
project  area  funds  are  being  requested. 
The  following  project  area  designations 
must  be  used; 

RRT— Regional  Round  Table 
NRT— National  Round  Table 
DIP — Demonstratioii  Project.  Percentage 

of  Income  Plans 
DPG — Demonstration  Project, 

Guaranteed  Service  Plans 
DPA — DenoDStratioo  Project.  Reducing 

Administrative  Costs 
CHA — Clearinghouse  Activities 

For  each  item  briow,  the  appUcant 
should  provide  a  tborottgh  but  sticdnct 
statement  and  related  documentation,  as 
required. 

2.  Executive  Sunnnary. 

(a)  Description  of  the  project 
activities. 

(b)  Intent/purpose  of  the  project. 

(c)  Certification  that  if  the  proposed 
project  is  an  extension  of  an  existing 
project  or  activity,  the  applicant  is 
supplementing,  not  supplanting,  existing 
funds. 

(d)  Description  of  the  target 
population. 

(e)  Description  as  to  the  impact  or 
value  of  the  proposed  project  on  the 
target  population. 


3.  Project  Narrative: 

(a)  Descriptioo  of  &e  project  goals 
and  objectives. 

(b)  Description  of  the  project  activities 
related  to  the  goals  and  objectives. 
(Inclodc  target  dates  in  tke 
chronologkal  order  by  which  the  key 
actiriliea  will  occur  in  order  to 
accompliah  the  goals  and  objectives  of 
the  project). 

(c)  Documentation  to  subetantiate 
how,  based  on  prior  experience,  the 
project  can  be  saccess^Uy 
accomplished  within  the  proposed 
funding  period  requested. 

(d)  Description  of  the  methods  to  be 
used  to  disseminate  the  tnformation 
resulting  from  the  project  to  LIHBAP 
grantees  and  the  other  interested 
parties. 

(e)  Describe  a  plan  for  a  written  self- 
assessment  or  3rd  party  evaluation  of 
the  project  that  will  objectively  evaluate 
the  extent  to  which  the  project  produced 
the  intended  goals  and  objectives. 

4.  Significant  and  Beneflctal  Impact: 

(a)  Description  of  how  tfie  project  will 
result  in  long  term  improvements  in  the 
UHEAP. 

(b)  Description  of  how  the  project  will 
result  in  long  term  benefits  to  low- 
income  partidpants  and  beneficiaries 
eligible  under  the  LIHEAP. 

5.  Ability  of  Applicant  to  Perform: 

(a)  Description  of  applicant's 
organizational  structure,  mission, 
strategy,  fif  this  application  involves  a 
partnership(s)  arrangement,  also  provide 
the  aforementioned  information  fbr  each 
of  the  partners.) 

(b)  Demonstrate  and  document 
accomplishments  relevant  to  the 
proposed  project. 

(c)  Describe  history  of  experience 
relevant  to  the  LIHEAP. 

6.  Staffing  and  Resources: 

(a)  Description  of  proposed  key  staff 
experiences  or  job  descriptions  relevant 
to  the  project 

(b)  Identification  of  the  Chief 
Executive  Officer,  and  the  prtqtosed 
project  manager. 

(c)  Description  of  the  assigned 
responsibilities  of  staff  to  the  tasks 
identified  for  the  project 

7.  Narrative  Justification  of  the  Budget 
Request: 

(a)  Describe  how  the  resources 
requested  are  reasonable  and  adequate 
to  accomplish  the  project 

(b)  Demonstrate  that  the  total  cost  is 
reasonable  and  consistent  with  the 
anticipated  results. 

(c)  Provide  line  item  budget  and 
justificatioQ. 

Those  ai^lications  focusiBg  oo 
regional  round  tables  to  proinote  the 
sharing  of  infonnation  of  regional 


significance  must  also  provide  the 
following; 

8.  Regknal  Round  Tables: 

(a)  DocumentatioR  of  Regional 
Interest  (i.e.,  letters  indicating  regional 
support)  to  substantiate  regional  interest 
in  the  proposed  round  table. 

For  those  applications  addressing  the 
special  needs  of  Indian  Tribes,  provide 
the  following: 

9.  Indian  Tribe*: 

(a)  Description  of  bow  the  project  will 
address  the  speciat  needs  of  Indian 
tribes. 

(b)  Description  of  the  impact  and 
value  of  tfie  project  on  Tribal  LIHEAP 
grantees  and/or  Bie  low-income  Tribal 
populations. 


Part  in.  Review, 
Prooatt 


MdAwatd 


All  applications  that  meet  the 
published  deadline  for  receipt  at  FSA 
will  be  screened  to  determine 
completeness  and  conformity  to  the 
requirements  of  this  aniwuncement. 
Only  complete  and  conforming 
applications  will  be  reviewed  and  rated. 

A.  Screening  Requirements 

In  order  for  an  applicatkNi  to  be 
processed,  it  piuat  meet  all  of  the 
following  requirementc 

1.  The  text  of  the  application  must  not 
exceed  ten  (10)  sin^  spaced  SH  by  11 
inch  pages,  excluding  the  cover  page. 
Table  of  Contents,  the  SF-424  and  its 
attadiments  and  assurances,  and  any 
appendices. 

2.  The  SF-424  form  must  be  completed 
according  to  its  instructions  and  Item 
23b  of  Part  I  must  be  signed  by  an 
official  having  the  legal  authority  to 
obligate  the  applicant 

3.  A  signed  original  application  and 
four  copies  must  be  submitted. 

4.  Only  those  entities  sptdBtd  andcr 
Section  2609A  of  the  Low  tncone  Hoaoa 
Energy  Assistance  Act  of  1981  (title 
XXVI  of  Pub.  L  97-35,  the  Omnibus 
Budget  Reconciliation  Act  of  1961, 42 
U.S.C.  sen)  as  amended  i^  Title  VI  of 
the  Human  Services  Reeutfiorization 
Act  of  1964  (Pub.  L  9»-558)  and  Title  V 
of  the  Human  Services  Reaathorization 
Act  of  1986  (Pub.  L  99-t2SJ  are  eligible 
to  apply. 

5.  The  appL'cation  contains  only  one 
project  and  this  project  is  identified  as 
responding  to  one  of  the  project  areas 
stated  in  this  annoancement 

Failure  to  compty  with  diese 
requirements  nay  result  in  the 
disqualification  and  return  of  an 
application. 


Federal  Register  /  Vol.  53,  No.  136  /  Friday.  July  15,  1988  /  Notices 


26869 


B.  Pre-rating  Review 

Applications  which  pass  the  initial 
screening  will  be  reviewed  by  the 
program  office  to  verify  that  they 
comply  with  this  program 
announcement  in  the  following  areas: 

1.  The  project  proposal  must  focus  on 
no  more  than  one  of  the  following 
program  activities  authorized  under  the 
Technical  Assistance  and  Training 
Discretionary  Program;  demonstration 
projects  relating  to  the  LIHEAP;  national 
round  tables;  regional  round  tables; 
clearinghouse  activities. 

2.  If  the  proposed  project  is  an 
extension  or  expansion  of  an  existing 
project  or  activity,  the  applicant  must 
certify  that  they  are  supplementing,  not 
supplanting,  existing  funds  for  the 
project 

3.  The  applicant  must  target  the 
specific  outcomes  and  benefits  of  the 
project  to  low-income  LIHEAP 
households  and/or  to  the  providers  of 
LIHEAP  services/programs. 

4.  The  applicant  must  describe  the 
impact  or  value  of  the  proposed  project 
on  the  target  population. 

Applicants  must  meet  items  1-4  of  the 
above  requirements  to  be  considered  for 
funding.  In  addition,  if  the  proposed 
project  is  a  regional  round  table  the 
applicant  must  also  meet  the 
requirement  specified  below. 

5.  If  the  proposed  project  is  a  regional 
round  table,  the  applicant  must  include 
documentation  of  regional  interest  (i.e.. 
letters  indicating  regional  support)  to 
substantiate  regional  interest  in  the 
proposed  round  table. 

C  Rating  Criteria 

Applications  which  pass  initial 
screening  and  pre-rating  review  will  be 
rated  on  a  competitive  basis  by  a  panel 
of  independent  reviewers. 

Each  reader  will  give  a  numerical 
score  for  each  application  reviewed. 
These  numerical  scores  will  be 
supported  by  explanatory  statements  on 
a  formal  rating  form  describing  major 
strengths  and  weaknesses  under  each 
applicable  criterion  published  in  this 
announcement  An  overall  rating  will 
include  the  reviewer's  judgement  of 
each  application.  This  review  and  rating 
process  will  use  the  following  criteria. 

1.  Adequacy  of  Work  Program 
(maximum:  30  points) 

(a)  The  project  goals  and  objectives 
are  appropriately  described  and  are 
specific.  (0-5  points) 

(b)  Activities  are  adequately 
described  and  appropriately  related  to 
the  goals  and  objectives.  (0-5  points) 

(c)  The  applicant  proposes  realistic 
time  frames,  and  identifies  the  key 
activities  in  chronological  order  that  are 


necessary  to  accomplish  the  goals  and 
objectives  of  the  project.  (0-5  points) 

(d)  The  applicant  adequately 
documents,  based  on  prior  experience, 
that  the  project  can  be  successfully 
accomplished  within  the  proposed 
funding  period  requested.  (0-5  points) 

(e)  The  application  includes  a  realistic 
plan  for  disseminating  the  information 
resulting  from  the  project  to  LIHEAP 
grantees  and  other  interested  parties.  (0- 
5  points) 

(f)  The  application  includes  an 
adequate  plan  for  conducting  a  self- 
assessment  or  3rd  party  evaluation  of 
the  project  that  will  assess  the  degree  to 
which  the  stated  goals  and  objectives  of 
the  project  are  achieved.  (0-5  points] 

2.  Significant  and  Beneficial  Impact 
(maximum:  15  points) 

(a)  Applicant  adequately  describes 
how  the  project  will  deliver  long  term 
improvements  in  the  LIHEAP.  (0-7 
points] 

(b)  Applicant  adequately  describes 
how  the  project  will  result  in  significant 
long  term  benefits  to  low-income 
participants  and  beneficiaries  eligible 
under  the  LIHEAP.  (0-8  points) 

3.  Ability  of  Applicant  to  Perform 
(maximum:  15  points] 

(a)  The  applicant  has  the 
administrative  and  programmatic 
capability  to  perform  the  project.  (0-5 
points) 

(b)  The  application  demonstrates  and 
documents  experience  and  competence 
relevant  to  the  proposed  project.  (0-^ 
points) 

(c)  The  application  demonstrates  that 
the  applicant  has  experience  relevant  to 
the  LIHEAP.  (0-5  points] 

4.  Staffing  and  Resources  (maximum: 
15  points) 

(a]  The  applicant's  proposed  key  stafi' 
are  well  qualified  and  their  professional 
experiences  are  relevant  to  the 
successful  implementation  of  this 
project.  (0-8  points) 

(b]  The  applicant's  description  of  how 
the  assigned  responsibilities  of  staff  are 
appropriate  to  the  tasks  identified  for 
this  project  is  clear  and  logical  and 
shows  that  sufficient  time  of  senior  staff 
will  be  budgeted  to  assure  timely 
implementation  and  cost  effective 
management  of  the  project.  (0-7  points) 

5.  Budget  (maximum:  15  points) 

(a)  The  application  demonstrates  that 
the  resources  requested  for  the  project 
are  reasonable  and  adequate  to 
accomplish  the  project.  (0-7  points] 

(b]  "The  total  cost  is  reasonable  and 
consistent  with  anticipated  results.  (0-8 
points] 

For  those  applications  addressing  the 
special  needs  of  Indian  Tribes: 

6.  Indian  Tribes  (maximum:  10  points) 


(a)  Applicant  adequately  describes 
how  the  project  will  address  the  special 
needs  of  Indian  tribes.  (0-5  points] 

(b]  Applicant  adequately  describes 
the  impact  and  value  of  the  project  on 
Tribal  LIHEAP  grantees  and/or  the  low- 
income  Tribal  populations.  (0-5  points) 

D.  Selection  and  Award  Process 

1.  The  results  of  the  rating  process 
will  be  used  to  assist  the  Director  and 
OEA  staff  in  considering  competing 
applications.  Rating  scores  will  weigh 
heavily  in  funding  decisions  but  will  not 
be  the  only  factors  considered,  and 
highly  ranked  applications  are  not 
guaranteed  funding. 

2.  The  Director  may  also  consider 
other  factors,  including,  but  not  limited 
to,  comments  of  rating  panels  and  public 
officials;  program  staff  quality  review; 
geographic  distribution  of  projects;  prior 
program  performance  of  applicants; 
audit  and  investigative  reports;  and 
applicant's  progress  in  resolving  any 
final  audit  disallowances  on  OEA  or 
other  Federal  grants. 

3.  The  Office  of  Energy  Assistance 
reserved  the  option  to  discuss  these 
applications  with  other  funding  sources 
to  determine  an  applicant's  performance 
record. 

4.  The  official  award  document  is  the 
Notice  of  Grant  Award,  which  sets  forth 
in  writing  to  the  recipient  the  amount  of 
funds  awarded,  the  purpose  of  the 
award,  other  terms  and  conditions  of  the 
award,  the  effective  date  of  the  award, 
the  budget  period  for  which  support  is 
given,  and  the  total  project  period  for 
which  support  is  approved. 

Mary  M.  Evert, 

Director,  Office  of  Community  Services. 

Dated:  )uly  6. 1988. 

Attachment  A — Annual  Revision  of 
Poverty  Income  Guidelines. 

Attachment  B— SF-424,  Federal  Assistance. 

Attachment  A.— 1987 

110%  AND  150%  OF  Poverty  Income 
Guidelines  for  All  States  Except 
Alaska  and  Hawaii 


110% 

150% 

1 

S6.050 
6.140 
10.230 
1^320 
14.410 
16.500 
18.590 
20.680 

$8,250 

2 

3 

11.100 
13.950 

4 

5 „ 

16.800 
19.650 

6 

7 

8 

22.500 
25.350 
28.200 

For  household  units  with  more  than  8 
members:  add  $2,090  for  each  additional 
household  member  at  110%  of  poverty; 
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add  $2350  for  each  odditianai  aosibcr 
at  150%  of  fWT«rt]r> 

1 10%  A»io  tSO%  Of  Poverty  Imcomc 
GutoEUMES  FOR  Alaska 


SIM  of  iMTtty  wM 

110^ 

150% 

1 

$7,546 
10,164 
12,782 
15,400 
18^018 
2aS36 
23,254 

rro,290 

2 

4 

5 _ -. 

6 

13.860 
17.430 
21. COO 

24S70 

28,140 
31.710 

1 10%  AND  150%  or  Poverty  Income 
GuDEUNES  FOR  ALASKA— ConCinuetf 


For  household  antU  with  nuwe  (ban  8 
members:  add  $2JBa9  for  each  additiaaal 
houaehoki  member  at  11€%  of  poverty; 
add  $3,570  for  each  additional  mesiber 
at  150%  of  poverty. 


110%  AND  150%  OF  Poverty  Income 
GmoEUMES  for  Hawm 


Sizeollafwtrin* 

♦10% 

tse% 

1 

8,360 

11750 
T4.168 
10.577 

21.386 
23J04 

IB;40» 

12,750 

3 _.. 

4 _. 

5..„ 

16J)3S 
19.320 
22jl0S 

A 

25,800 

8_.   _. 

32.400 

60%  OF  State  Mbman  Income  FtaoL  Year  1988 


00%  tt  Stale  median  irKome.  by  houaahokl  six* 

SMi 

t 

2 

3 

4 

6 

0 

S0.869 

1313M 

taoa4 

8.192 
11.302 
10907 
120»t 
VXMO 
10.174 

9,786 

9.966 
1QJB60 

8J543 
\0.72S 

t,7B7 

8,S20 

8,332 

8J04 

12.400 

12.190 

10.579 

1072S 

8.029 

t.aof 

81730 

0,504 

10.062 

11.139 

12.730 

8.404 

10.757 

9.450 

0.040 

10^446 

»il84 

SjSOt 

10.067 

10.666 

0,170 

8k100 

8710 

10.043 

0.246 

9U160 

11M0 

tOJOl 

8,165 

0.900 

aisoi 

StT.500 
ITjSOO 
13^100 
10.712 
14.779 
14,367 
10J590 
13JBU 
13,305 
t2.79T 

n.oio 

K»31 
11.172 
K02S 
12.790 
12.006 
12006 
It.UI 
12.203 
11.643 
10,342 
15JM4 
13J34 
14j025 
10.492 
11817 
11.424 
12JSC7 
13.184 
14.560 
10.640 
11.066 
14,067 
12.358 
11.820 
131050 
11352 
12J&42 
13.164 
13,935 
12,002 
10470 
11.390 
13.133 
12.001 
12.240 
14^424 
13J379 
10.677 
13.059 
12.542 

$14.3r7 
21.620 
16.193 
13.233 
18.256 
17.748 
20.501 
17.188 
16,435 
15,807 
10,001 
17.457 
13.801 
17,324 
15,810 
14,830 
15,681 
13,763 
15,075 
14.383 
2ai80 
19.696 
17.090 
17.326 
12.961 
15.833 
14.111 
15.450 
16,286 
17,904 
2a5fl3 
13,672 
17,377 
15,266 
14,612 
16,873 
M.641 
15,493 
16.262 
17.214 
14.826 
13,181 
14,070 
16.223 
K996 
15.130 
17,818 
16,527 
13,190 
16,132 
15,493 

S17.044 
25.730 
19,277 
15.753 
21.734 
21.120 
24,406 
20.462 
19.566 
18.818 
19.144 
2a782 
16.430 
20.624 
W.821 
17.665 
18M8 
16J84 
17.046 
17.122 
24,030 
23,^447 
20.345 
20.626 
15,430 
18.848 
16,799 
18.383 
19.388 
21.421 
24.460 
16.270 
20.687 
18,174 
17,396 
20,007 
17.430 
18.445 
19.359 
20.492 
17.660 
15.602 
16,750 
10.313 
17,700 
10,011 
21.212 
19.675 
15.702 
19,204 
18,446 

rtOLTTI 
2ajK0 

22J62 
18,273 
25,211 
24J0O 
38k3t1 
23,730 
22.007 
21.020 
2£207 
24.107 
19050 
23.024 
21,833 
201400 
21JB66 
19JD06 
20.817 
19.802 
27,070 
27.190 
23.600 
23J26 
17,890 
21.864 
10.487 
21.330 
22.401 
24.040 
20.307 
18,800 
23.907 
21.062 
2ai70 
23^301 
20JZ10 
21,390 
22.450 
23.771 
20.474 
10202 
10,430 
22.404 
20.625 
20.089 
24,000 
22,823 
18,214 
22.277 
21.380 

S22.408 

33,074 

Arizona « 

ArksnM9                                               ■••  •■• ■•— - .ii,....TtttTf-f- 

25.448 
00.704 

aoooo 

ColofiKto         — - - - ' 

27jao 

Connecftcul ...... 

32,216 

27A1Q 

District  of  Columbia «..«...«,««....«..« 

25JI27 

Florida _ _ .._....„ ~ 

Georgia — — 

24A40 
25,210 
27.432 

Idaho                                  ~         — — 

21JB87 

lll4no»                                       ,      ■     , 

27,224 

Indiana ~ — ~ 

Inufs                                          -    

24.044 
23JB6 

1   III 

24J42 
2t,637 
23,689 
22.60> 

Marvland - _ _ _„-_.._..._-.« 

Ma»8ac»njaa«a. ™ — _ 

Michi^m _ _ 

31.724 
30JB61 

26355 

Minnaao«s. 

Miffffiftsipoi -...—.-».. ...-,— .«,.».«. 

27.226 
20,307 

Missouri _ _ _ 

Nebrasha         

24380 
22,175 
24,279 

25.593 

New  Hampshire -_ -.. 

New  Jersey „ _.-_.-.„_-.-...—......—_-.—....—.—. — 

Kif»W  MffKi<:Q  - -..- «.».»..«...«..«....-.. 

28,276 
32.314 
21.405 

New  York 

27307 

North  Carolina 

North  DbHoW 

Ohio                     _.„ -, 

23.990 
22.962 

20.515 

Oklahoma - 

Oregon »..»»..•»...« 

23300 

a4,a«7 

Rhode  Island . 

Smith  Carolina     - -.■ 

25.554 

27.050 
23.200 

South  Dakota                                ,  ^,,u, 

2ft7t3 

22.110 

Texas _ 

llfjh 

25.40« 
23.470 

Vermont „„....................._ _™___.._ _.. 

Virgin* 

23,770 
28^000 

25370 

W«M\A»ginia 

Wiaconain — 

>Nyommt „.... 

20727 
25.350 
24,347 

For  each  additional  household  size 
greater  than  six  persons,  add  3%  to  132% 


for  each  additionaT  househofd  member 
and  multiply  the  new  petcenta^  by  the 


State's  dollar  aooount  for  00%  of  the 
state  median  for  a  4-per8an  bauoehokL 

ONXmOCOOi  4MS-04-* 
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ATTAC 


aMENT  B 


OMO  Vpwwal  We  030-0006 


4.  LEGAL  APPUONT/RECIPIENT 

a.  Appacani  Name 

b.  Organizalion  UnH 
c  Snal/P.O.  Oo« 
d.  CHy 
t.  StaM 

h.  Contact  Paiaon  (NtKt§ 
4  Ttkfkom*  No.) 


FEDERAL  ASSISTANCE 


TYPE 

OF 

SUOMISSION 

(Marktt- 


tax/ 


D    NOTICE  OF  INTENT  (OPTIONAL) 
D   PREAPPUCATION 
D   APFtXATION 


2.  APPU- 
CANTS 
APPLI- 
CATION 
IDENTI- 
FIER 


a.NUM08) 


b.  DATE 


Yfr    moHlh    day 


19 


3.  STATE 
APPLI- 
CATION 
IDENTI- 
FIER 
NOTE.  TOM 
ASSIONEO 
■V  STATE 


a  NUMOER 


b.  DATE 
ASSIGNED 


Y*ar    mtcmih    imf 


19 


Lm* 


•.County 
g.  ZIP  Coda. 


7.  TITLE  OF  APPUCANTS  PROJECT  (Uw 
prated) 


•adtan  IV  ol  Ma  lofm  to  prewida  a  aummary  dMcripion  ol  Itw 


O  AREA  OF  PROJECT  IMPACT  rAtona  y  (Mo,  cPMtiai 


,ttc) 


10.  ESTIMATED  NUMOER 
OF  PERSONS  OENEFITING 


12. 


PROPOSED  FUNDINO 


13. 


CONGRESSIONAL  DISTRICTS  OF: 


■  FEDERAL 


■  APPLICANT 


C  STATE 


■  LOCAL 


•■OTHER 


Total 


■00 


.00 


.00 


.00 


■00 


.00 


a.  APPLICANT 


IS.  PROJECT  START 

1^^      Tmt   MMM*    dn 

10 


b.  PROJECT 


10  PROJECT 
DURATION 


to  DATE  DUE  TO 

FEDERAL  AGENCY  »> 


19 


Y*ar    mtoiuk    tmf 


S.  EMPLOYER  IDENTIFICATION  NUMOER  (EM) 


6 

PRO- 
GRAM 

(FmitCFDAi 


%.  NIAMMlH 


I  I  n  I  r  I 


MULTIPLE  D 


b.  TITLE 


O  TYPE  OF  APPUCANT/RECWENT 

11    OlIlllMi*  >«■»  H^MT 
■  fMiMM 

llTl»» 


Catfr 


D 


\\.  TYPE  OF  ASSISTANCE 

•   ■■■  1 1  •  ». 


^MfJimW      I      I      I 


14  TYPE  OF  APPLICATION 


-D 


17.  TYPE  OF  CHANGE  <ftr  I*  vMc; 


Din 


10.  FEDERAL  AGENCY  TO  RECEIVE  REQUEST 


a.  ORGANIZATIONAL  UNIT  (IF  APPROPRIATE) 


b.  ADMINISTRATIVE  CONTACT  (IF  KNOWN) 


c  ADDRESS 


22^ 

THE 

APPLICANT 
CERTIFIES 
THAT*- 


7a. 

CERTIFYING 
REPRE- 
SENTATIVE 


20.  EXISTING  FEDERAL  GRANT 
KIENTIFICATION  NUMOER 


To  »•  beat  ot  my  knowtadaa  and  banal, 
dMa  m  Ms  piaappfcallon/appllcaWon 
wa  Ma  and  oonvcL  th*  dooumanl  ha* 
bMo  duly  auOwrtwd  by  tw  goMmmg 
body  ol  •«•  applicant  and  •<•  appioaM 
■■  comply  wMiXaallabliadaiaurancaa 


21,  remarks  aooeo 

Hy,.        Dno 


a.  YES.  THIS  NOTKX  OF  INTENT/PRfeAPPUCATKJN/APPLCATON  WAS  MADE  AVAHASLE  TO  THE  STATE 
EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON: 


DATE. 


b.  NO.  PROGRAM  IS  NOT  COVERED  OYEO.  12372  D 

OR  PROGRAM  HAS  NOT  OEEN  SELECTED  OY  STATE  FOR  REVIEW    LI 


a.  TYPED  NAME  AND  TITLE 


24.  APPUCA- 
TlON 
RECEIVED    19 


fur    MMf*    4af 


Zt.  ACmON  TAKEN 

Oa.  AWARDED 
Ob^  REJECTED 
Ofr  RETURNED  FOR 

Dd  RETURNED  FOR 

EO^  12372  SU0MISSK3N 
OY  APPLICANT  TO 
STATE 

a  •■  DEFERRED 

or  WITHDRAWN 


b.  SIGNATURE 


25.  FEDERAL  APPUCATKM  OENTIFICATKM  NUMOER 


FUNDING 


a.  FEDERAL 


b  APPLICANT 


c  STATE 


d  LOCAL 


:  OTHER 


TOTAL 


■00 


■00 


■00 


■00 


.00 


■00 


26^  FEDERAL  GRANT  IDENTIFICATION 


TImr    hmmA    dqr 


29^  ACnON  DATE*- 


19 


31.  CONTACT  FOR  AOOmONAL  INFORMA- 
TION fAtaw  Mtf  lrM"w  iiiiM*(r> 


30. 

STARTING 

DATE 


tar 

19 


32^ 

ENOOIG 
DATE 


Fmt 

19 


33^  REMARKS  AOOEO 


Dy-     D 


NSN  7540-01-006-8182 
PREVIOUS  EDIDON 
I8NOTU8A0LE 


424-103 
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Fracnbtd  hf  OMB  Cinular  A-m 


26872 


Federal  Register  /  Vol.  53.  No.  136  /  Friday.  July  15. 1988  /  Notices 


SECTION  IV-NCMAimS  (PltoM*  rtftrtne*  tkt  proptrittmnumitT  from  Seetiona  I,  II  »r  HI,  if  m^He»bU) 


Federal  Register  /  Vol.  53.  No.  136  /  Friday,  July  15. 1988  /  Notices 


26873 


PART  tl 
PROJECT  APPROVAL  INFORMATION 


OMBMO  0348  0006 


Item  1 

Does  this  assistance  request  require 

Sute.  local  regional,  or  other  priority  rating'' 


Name  of  Governing  Body 
Priority  Rating 


Yes, 


No 


Item  2 

Does  this  assistance  request  require  State,  or  local 

advisory,  educational  or  health  clearances'' 

Yes_ 


Name  ol  Agency  or 
Board 


No      (Attach  Documentation) 


Item  3 

Does  this  assistance  request  require  State,  local, 

regional  or  other  planning  approval? 

Yes. 


Name  ol  Approving  Agency . 
Date . 


No 


hem  4.  (— I 

Is  the  proposed  project  covered  by  an  approved  compre-         Check  one    State  L_J 

hensive  plan?  '-ocal  U 

Regional       U 
Yes       "       No      Location  of  Plan 


Item  5 

Will  the  assisiartce  requested  serve  a  Federal 


Name  of  Federal  Installation . 


installation? 


Yes No     Federal  Population  benefiting  from  Protect . 


Heme. 

Win  the  assistance  requested  be  on  Federal  land  or  Name  of  Federal  Installation . 

irtstallation?  Location  of  Federal  Land  — 

Yes No  Percent  of  Project 


hem  7.  ,    , ^ . 

WiiTtRe  assistance  requested  have  an  impact  or  effect  See  instructions  for  additional  information  to  oe 

on  the  environment  provided. 

Yes 1^ 


hem  8. 

Will  the  assisUnce  requested  cause  the  displacement 

of  irtdividuals.  families,  businesses,  or  farms? 


Yes. 


Number  of: 
Individuals  . 
Families 
Businesses. 
.  No        Farms 


hem  9 


BlheTe  other  related  assislwice  on  this  project  previous.        See  instructions  for  additional  information  to  be 


pending,  or  anticipated 


provided. 


.Yes. 


No 


BHJJNGCODE  4150-04-C 


UMI 
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INSTRUCTIONS;  PART  ID 

General  Instructions 

This  form  is  designated  so  that 
application  can  be  made  for  funds  from 
one  or  more  grant  programs.  In 
preparing  the  budget,  adhere  to  any 
existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be 
separately  shown  for  different  functions 
or  activities  within  the  program.  For 
some  programs,  grant  or  agencies  may 
require  Budgets  to  be  separately  shown 
by  function  or  activity.  For  other 
programs,  grantor  agencies  may  not 
require  a  break-down  by  function  or 
activity.  Sections  A,  B,  C,  and  D  should 
include  budget  estimates  for  the  whole 
project  except  when  applying  for 
assistance  which  requires  Federal 
authorization  in  annual  or  other  funding 
period  increments.  In  the  latter  case. 
Sections  A,  B,  C  and  D  should  provide 
the  budget  for  the  Tirst  budget  period 
(usually  a  year)  and  Section  E  should 
present  the  need  for  Federal  assistance 
in  the  subsequent  budget  periods.  All 
applications  should  contain  a 
breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section 
B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal 
Domestic  Assistance  Catalog  number) 
and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under 
Column  (a)  the  catalog  program  title  and 
the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on 
each  line  entry  in  Column  (a),  and  enter 
the  catalog  number  in  Column  (b).  For 
applications  pertaining  to  multiple 
where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter 
the  catalog  program  title  on  each  line  in 
Column  (a)  and  the  respective  catalog 
number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or 
activity,  prepare  a  separate  sheet  for 
each  program  requiring  the  breakdown. 
Additional  sheets  should  be  used  when 
one  form  does  not  provide  adequate 
space  for  all  breakdown  of  data 
required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should 
provide  the  summary  totals  by 
programs. 
Lines  1-4.  Columns  (c)  through  (g) 

For  new  applications,  leave  Columns 
(c)  and  (d)  blank.  For  each  line  in 


Columns  (a)  and  (b),  enter  in  Columns 
(e),  (f).  and  (g)  the  appropriate  amounts 
of  fimds  needed  to  support  the  project 
for  the  first  funding  period  (usually  a 
year). 

For  continuing  grant  program 
applications,  submit  these  forms  before 
the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  of  funds  which  will  remain 
unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal 
grantor  agency  instructions  provide  for 
this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  9  (e)  and  (f)  the 
amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(8)  in 
Column  (g)  should  be  the  sum  of  the 
amounts  in  Columns  (e)  and  (f|. 

For  supplemental  grants  and  changes 
to  existing  grants,  do  not  use  Columns 
(c)  and  (d).  Enter  in  Column  (e)  the 
amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f) 
the  amount  of  the  increase  or  decrease 
of  non-Federal  funds.  In  Column  (g) 
enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in 
Columns  (e)  and  (f).  The  amount{s)  in 
Column  (g)  should  not  equal  the  sum  of 
amounts  in  Columns  (e)  and  (f). 
Line  S — Show  the  totals  for  all  columns  used. 
Section  B.  Budget  Categoria* 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines 
1-4.  Column  (a).  Section  A.  When 
additional  sheets  were  prepared  for 
Section  A,  provide  similar  column 
hearings  on  each  sheet.  For  each 
program,  function,  or  activity.  Till  in  the 
total  requirements  for  funds  (both 
Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-h — Show  the  estimated 
amount  for  each  direct  cost  budget 
(object  class]  category  for  each  column 
with  program,  function,  or  activity 
heading. 

Line  6i — Show  the  totals  of  Lines  6a 
and  6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect 
cost.  Refer  to  appendix  E.  45  CFR  Part 
74;  Federal  Management  Circular  74-4; 
and  Office  of  Management  and  Budget 
Circular  Nos.  A-21  and  A-122. 

Line  ek — Enter  the  total  amounts  on 
Lines  6i  and  6j.  For  all  applications  for 
new  grants  and  continuation  grants  the 
total  amount  in  column  (5),  Line  6k 
should  be  the  same  as  the  total  amount 
shown  in  Section  A.  Coliunn  (g).  Line  5. 
For  supplemental  grants  and  changes  to 
grants,  the  total  amount  of  the  increase 


or  decrease  as  shown  in  Columns  (1)- 
(4).  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5.  When 
additional  sheets  were  prepared,  the  last 
two  sentences  apply  only  to  the  first 
page  with  summary  totals. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated 
from  this  project.  Do  not  add  or  subtract 
this  amount  [torn  the  total  project 
amount.  Show  under  the  program 
narrative  statement  the  nature  and 
source  of  income.  The  estimated  amount 
of  program  income  may  be  considered 
by  the  Federal  grantor  agency  in 
determining  the  total  amount  of  the 
grant. 

Section  C.  Source  of  Non-Federal  Resources 

Lines  8-11 — Enter  the  amounts  of  non- 
Federal  resources  that  will  be  used  on 
the  grant.  If  in-kind  contributions  are 
included,  provide  a  brief  statement  on  a 
separate  sheet.  (See  subpart  G,  45  CFR. 
Part  74). 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made  by 
the  applicant  as  shown  in  Section  A. 
(See  also  subpart  G.  45  CFR,  Part  74). 

Column  (c)— Enter  the  State 
contribution  if  the  applicant  is  not  a 
State  or  State  agency.  Applicants  which 
are  a  State  or  State  agencies  should 
leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e)— Enter  totals  of  Columns 
(b).  (c).  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column 
(e)  should  be  equal  to  the  amount  on 
Line  5.  Column  (f)  Section  A. 

Sections  D.  Forecasted  Cash  Needs 
Line  13 — Enter  the  amount  of  cash 

needed  by  quarter  from  the  grantor 

agency  during  the  first  year. 
Line  14 — Enter  the  amount  of  cash 

from  all  other  sources  needed  by  quarter 

during  the  first  year. 
Line  15 — Enter  the  totals  of  amounts 

on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the 
same  grant  program  titles  shown  in 
Column  (a),  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuing  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 


program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
Section  need  not  be  completed  for 
amendments,  changes,  or  supplements 
to  funds  for  the  current  year  of  existing 
grants. 

If  more  than  four  lines  are  needed  to 
list  the  program  titles  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional 
schedules  are  prepared  for  this  Section, 
annotate  accordingly  and  show  the 
overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object  cost 
categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect 
rate  (provisional,  predetermined,  final 
and  fixed)  that  will  be  in  effect  during 
the  funding  period,  the  estimated 
amount  of  the  base  to  which  the  rate  is 
applied,  and  the  total  indirect  expense. 

Line  23 — Provide  any  other 
explanations  required  herein  or  any 
ulher  comments  deemed  necessary. 

SUPPLEMENTARY  INSTRUCTIONS;  PART 
lU 

General 

Sections  A  thru  D  should  provide 
budget  estimates  for  12  month  periods 
unless  program  guidelines  stipulate 
otherwise. 

Research  Grant  Applications 

Cost  sharing  from  non-Federal  funds 
is  required  on  all  research  projects; 
however,  the  level  of  such  cost  sharing 
proposed  by  the  applicant  should  not  be 
shown  in  the  application.  Use  the 
following  instructions  when  applying  for 
a  research  grant. 

1.  Section  A — Leave  columns  (d)  and 
(f)  blank. 

2.  Section  B — Enter  the  requirements 
for  Federal  funds  only. 

3.  Section  C — Leave  blank. 

4.  Section  D — Complete  line  13  only. 
HHS  Form  490,  Project  Cost  Sharing 

Agreement  for  HHS  Awards  must  be 
submitted  if  the  applicant  does  not  have 
institutional  cost  sharing  agreement 
with  HHS. 


Section  A — Budget  Summary 

Lines  1-4 

Columns  (c)  and  (d) — For  continuing 
grant  applications  only,  the  estimated 
unobligated  funds  should  always  be 
entered  in  these  columns. 

Section  B — Budget  Categories 

Line  6(a)  Personnnel — Show  salaries 
and  wages  only.  Fees  and  expenses  for 
consultants  should  be  included  on  Line 
(h)  Other.  The  name  or  title,  salary 
amounts  and  level  of  effort  must  be 
identified  in  the  supplement  to  Section 
H  (Page  15)  of  each  position. 

Line  6(b)  Fringe  Benefits — Leave 
blank  if  fringe  benefits  applicable  to 
direct  salaries  and  wages  are  treated  as 
part  of  indirect  costs  in  the  indirect  cost 
rate  negotiation  agreement. 

Line  6(c)  Travel — Use  only  for  travel 
(foreign  and  domestic)  of  employees  on 
the  grant.  Travel  of  consultants, 
trainees,  etc.,  should  not  go  on  this  line, 
nor  should  local  transportaion  (i.e.. 
where  no  out-of-town  trip  is  involved). 
Any  foreign  travel  requested  must  be 
separately  identified  and  justified  under 
Section  F. 

Line  6(d)  Equipment — Use  only  for 
nonexpendable  personal  property, 
which  is  defined  as  follows: 

Nonexpendable  personal  property 
means  tangible  personal  property 
having  a  useful  life  of  more  than  two 
years  and  an  acquisition  cost  of  $500  or 
more  per  unit.  A  grantee  may  use  its 
own  definition  of  nonexpendable 
personal  property  provided  that  such 
definition  would  at  least  include  all 
tangible  personal  property  as  defined 
below: 

Personal  property  means  property  of 
any  kind  except  real  property.  It  may  be 
tangible — having  physical  existence  or 
intangible — Shaving  no  physical 
existence,  such  as  patents,  inventions, 
and  copyrights. 

Each  item  of  nonexpendable  personal 
property  costing  over  $1000  and  each 
item  of  General  Purpose  Equipment 
costing  over  $500  must  be  identified  and 
explained  under  Section  F.  State  and 
local  government  applicants  must 
identify  and  explain  each  item  of 
nonexpendable  personal  property 
costing  over  $500  under  Section  F. 


(General  Purpose  Equipment  means 
items  such  as  office  equipment,  air 
conditioning  and  furnishings  which  are 
usabfe  for  activities  other  than  the 
technical,  specialized  aspects  of  the 
grant  program). 

Line  6(e)  Supplies — Include  all 
tangible  personal  property  except  that 
which  is  on  line  (d)  Equipment.  Requests 
in  excess  of  $500  per  category  of 
tangible  personal  property  (supply)  must 
be  identified  and  explained  under 
Section  F. 

Line  6(f)  Contractual— Use  for  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies  and  construction), 
(2)  inpatient  and  outpatient  care  cost, 
and  (3)  contracts  or  other  agreements 
with  secondary  recipient  organizations 
such  as  a^iliates,  cooperating 
institutions,  delegate  agencies,  political 
subdivisions,  etc.  Line  (f)  must  not 
include  payments  to  individuals  such  as 
stipends  and  allowances  for  trainees, 
consulting  fees,  benefits,  etc.  Requests 
in  (1)  above  in  excees  of  $2,500  and  each 
item  in  (2)  and  (3)  above  must  be 
identified  and  explained  under  Section 
F. 

Line  6(g)  Construction — Use  for  both 
new  construction  and  for  alteration  and 
renovation.  ORR  programs  using  this 
application  do  not  have  construction 
authority  but  may  support  limited 
amounts  of  alteration  or  renovation. 
Check  the  program  guidelines.  Amounts 
entered  for  this  item  must  be  explained 
under  Section  F. 

Line  6(h)  Other — Use  for  all  direct 
cost  not  clearly  covered  by  lines  (a) 
through  (g).  Examples  are  computer  use 
charges,  consultant  cost,  payments  to 
individuals  such  as  stipends  and 
allowances,  tuition,  space  or  equipment 
rental,  local  transportation,  assistance 
payments,  and  medical  services. 
Requests  for  any  item  identified  in 
Appendix  E.  45  CFR,  Part  74,  and  Office 
of  Management  and  Budget  Circular 
Nos.  A-21.  A-87.  and  A-122,  which 
require  approval  by  the  awarding 
agency  must  be  identified  and  explained 
under  Section  F. 

MIXING  COOC  41SIMM-II 
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OMBNO  OM*OaM 


PART  W  •  BUDGET  MFORMATION 

SECnOM  A  •  BUDQET  SUMMARY 

Grant  Pmgnm, 

Function 

or  Activity 

(a) 

Federal 

Catalog  No. 

(b) 

Estimated  Unobligated  Funds 

New  or  Revised  Budget                       | 

Federal 
(c) 

Nonfederal 
(d) 

Federal 
(e) 

Norv^ederal 

m 

Total 
<g) 

1. 

$ 

$ 

S 

$ 

S 

2. 

3. 

4. 

5.  TOTALS 

S 

S 

S 

S 

$ 

SECTION  B  -  BUDQET  CATEGORIES 

•  Grant  Program,  Function  or  Activity                                | 

Total 
(5) 

(1) 

(2) 

f3) 

(4) 

S 

$ 

$ 

$ 

$ 

b.  Fringe  Benefits 

c.  Travel 

d.  E(|ulpiiient 

e.  Supplies 

f.   Contractual 

g.  Construction 

h.  Other 

i.    Total  Direct  Charges 

j.    Indirect  Charges 

k.  TOTAi^ 

t 

$ 

S 

s 

$ 

7.  Program  Income 

s 

$ 

t 

t 

S 

/ 


OMB  NO   03O00M 


SECTION  C  •  NON-FEDERAL  RESOURCES 

1 

(a)  Grant  Program 

(b)  APPLICANT 

(C)  STATE 

(d)  OTHER  SOURCES 

(€)  TOTALS 

8 

$ 

$ 

$ 

S 

9 

10 

11 

12.  TOTALS 

$ 

$ 

$ 

s 

SECTION  D  -  FORECASTED  CASH  NEEDS 

13.  Federal 

Total  for  1st  Year 

1st  Quarter 

2nd  Quarter 

3rd  Quarter 

4lh  Quarter 

$ 

$ 

S 

$ 

$ 

14   Non-Federal 

15.  TOTAL 

$ 

$ 

$ 

$ 

S 

SECTION  E  -  BUDGET  ESTIMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  OF  THE  PROJECT 

(a)  Grant  Program 

FUTURE  FUNDING  PERIODS  fVEARSl 

(b)  FIRST 

(c)  SECOND 

(d)  THIRD 

(e)  FOURTH 

16. 

$ 

$ 

$ 

$ 

17. 

18. 

19. 

20.  TOTALS 

$ 

$ 

$ 

$ 

SECTION  F  •  OTHER  BUC-3ET  INFORMATION 
(Attach  AddHional  Sheeto  N  Necessary) 

21.  Direct  Charges 

22.  indirect  Charges: 

23.  Remarks: 

1988 


BtLUNG  CODE  41S(HM-C 


PART  IV  PROGRAM  NARRATIVE  (Attach  per  Instruction) 


UMI 


UMI 
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SUPPLEMENTARY  INSTRUCTIONS  FOR 
PART  HI.  SECTION  H 

1.  Personal 

List  all  personnel  chargeable  as  a 
direct  cost  to  this  program  by  title, 
salary  and  percentage  of  effort.  Include 
names  for  key  positions  only. 

Enter  in  Column  1  the  annual  (12 
months)  salary  rate  for  each  position 
which  will  be  filled  for  all  or  any  part  of 
the  year  by  an  incumbent  working  on 
the  project.  This  rate  may  not  be  more 
than  that  paid  by  the  grantee  to  other 
employees  in  comparable  positions  or,  if 
the  grantee  has  no  comparable 
positions,  the  rate  may  not  be  more  than 
that  paid  for  such  services  elsewhere  in 
the  community. 

Enter  in  Column  2  the  number  of 
months  the  position  will  be  Tilled  by  an 
incumbent  working  on  the  project. 

Enter  in  Column  3  the  percent  of  time 
or  effort  the  incumbent  will  devote  to 
the  project  during  the  number  of  months 
show  in  Column  2. 

Enter  in  Column  4  the  total  amount 
required,  as  computed  from  the 


information  shown  in  Columns  1  thru  3. 

Use  the  following  formula: 

Annual  Salary  (Col.  l)xNo.  of  Months  (Col. 

2)-^  12  X  Percent  of  Effort  (Col.  3)=Total 

Amount  Required  (Col.  4) 


Examples 

(1) 

(2) 

(3) 

(4) 

Name 

Annual 

salaiy 

rate 

Na 
moa. 
tMdg. 

% 
Time 

Total 

re- 
quired 

JohnOoe. 
Project 
Oirecior ' 

24.000 

18.500 

19.750 
11.500 

12 
12 

100 

100 

60 
75 

24.000 

Jane  Smith.  Asst 
Oir.'..- -.-.. 

10 
12 

16.417 

Seniof 
Counselof » 

12 
12 

11.850 

Secfetary  * 

9 
12 

6,460 

Fringe  Benefits; 
Rate; 
'  -  21% 

8.278 

Examples 

(1) 

(2) 

(3) 

(4) 

Name 

Annual 

salaiy 

rate 

No. 
moa. 
budg. 

% 
Time 

Total 
amount 

re- 
quired 

»  -  15% 

2,748 

Category 
Total 

68.762 

SUPPLEMENT  TO  PART  III,  SECTION  H 
PERSONNEL 


Name  and 
Position  Title 


Annual 

No. 

%  Time 

Total 

Salary 

Mos. 

Amount 

Rate 

Budg. 

Required 

2.  Fringe  Benefits 

Enter  in  the  parenthesis  the  fringe 
beneflt  rate  applicable  to  employees  of 
the  institutions.  In  Column  4,  enter  the 
amount  determined  by  applying  the  rate 
to  the  total  of  the  salaries  in  Column  4  to 
which  the  rate  applies. 

9.  Option  for  Salary  Detail  Submissioa 
Institutions  may  request  that  the 
salary  rates  and  amounts  requested  for 
individuals  not  be  made  available  to 
HHS  reviewing  consultants.  To  do  so,  an 
additional  copy  of  this  page  must  also 
be  submitted,  complete  in  all  respects, 
except  that  Columns  1  and  4  may  l>e  left 
blank. 

MLUNG  COOC  41BB-«4-M 


IIL 


Fringe  Benefits  (Rate. 


AIL 


SIL 


CATEGORY  TOTAL 


(4) 
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INSTRUCTIONS;  PART  IV;  PROGRAM 
NARRATIVE 

Prepare  the  program  narrative 
statement  in  accordance  with  the 
following  instructions  for  all  new  grant 
programs.  Requests  for  continuation  or 
refunding  and  changes  on  an  approved 
project  should  respond  to  item  5b  only. 
Requests  for  supplemental  assistance 
should  respond  to  question  5c  only. 

1.  Objectives  and  Need  for  This  Assistance 
Pinpoint  any  relevant  physical, 

economic,  social,  financial,  institutional, 
or  other  problems  requiring  a  solution. 
Demonstrate  the  need  for  assistance  and 
state  the  principal  and  subordinate 
objectives  of  the  project.  Supporting 
documentation  or  other  testimonies  from 
concerned  interests  other  than  the 
applicant  may  be  used.  Any  relevant 
data  based  on  planning  studies  should 
be  included  or  footnoted. 

2.  Results  or  Benefits  Expected 
Identify  results  and  benefits  to  be 

derived.  For  example,  when  applying  for 
a  grant  to  establish  a  neighborhood 
health  center  provide  a  description  of 
who  will  occupy  the  facility,  how  the 
facility  will  be  used,  and  how  the 
facility  will  benefit  the  general  public. 

3.  Approach 

a.  Outline  a  plan  of  action  pertaining 
to  the  scope  and  detail  of  how  the 
proposed  work  will  be  accomplished  for 
each  grant  program,  function  or  activity, 
provided  in  the  budget.  Cite  factors 
which  might  accelerate  or  decelerate  the 
work  and  your  reason  for  taking  this 
approach  as  opposed  to  others.  Describe 
any  unusual  features  of  the  project  such 
as  design  or  technological  innovations, 
reductions  in  cost  or  time,  or 
extraordinary  social  and  community 
involvement. 

b.  Provide  for  each  grant  program, 
function,  or  activity,  quantitative 
monthly  or  quarterly  projections  of  the 
accomplishments  to  be  achieved  in  such 
terms  as  the  number  of  jobs  created:  the 
number  of  people  served:  and  the 
number  of  patients  treated.  When 
accomplishments  cannot  be  quantified 
by  activity  or  function,  list  them  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

c.  Identify  the  kinds  of  data  to  be 
collected  and  maintained  and  discuss 
the  criteria  to  be  used  to  evaluate  the 
results  and  successes  of  the  project. 
Explain  the  methodology  that  will  be 
used  to  determine  if  the  needs  identified 
and  discussed  are  being  met  and  if  the 
results  and  benefits  identiHed  in  item  2 
are  being  achieved. 

d.  List  organizations,  cooperators, 
consultants,  or  other  key  individuals 


who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution. 

4.  Geographic  Location 

Give  a  precise  location  of  the  project 
or  area  to  be  served  by  the  proposed 
project.  Maps  or  other  graphic  aids  may 
be  attached. 

5.  if  Appiicabie,  Provide  the  Following 
Infonnation 

a.  For  research  or  demonstration 
assistance  requests,  present  a 
biographical  sketch  of  the  program 
director  with  the  following  information: 
name,  address,  phone  number, 
background,  and  other  qualifying 
experience  for  the  project.  Also,  list  the 
name,  training  and  background  for  other 
key  personnel  engaged  in  the  project. 

b.  Discuss  accomplishments  to  date 
and  list  in  chronological  order  a 
schedule  of  accomplishments,  progress, 
or  milestones  anticipated  with  the  new 
funding  request.  If  there  have  been 
significant  changes  in  the  project 
objectives,  location,  approach,  or  time 
delays,  explain  and  justify.  For  other 
requests  for  changes  or  amendments, 
explain  the  reason  for  the  change(s).  If 
the  scope  or  objectives  have  changed  or 
an  extension  of  time  is  necessary, 
explain  the  circumstances  and  justify.  If 
the  total  budget  has  been  exceeded,  or  if 
individual  budget  items  have  changed 
more  than  the  prescribed  limits 
contained  in  Attachment  K  to  FMC  74-7, 
explain  and  justify  the  change  and  its 
effect  on  the  project. 

c.  For  supplemental  assistance 
requests,  explain  the  reason  for  the 
request  and  justify  the  need  for 
additional  funding. 

Exhibit  M-3.  Application  for  Federal 
Assistance  (Nonconstruction  Programs) 

PART  V:  ASSURANCES 

The  Applicant  hereby  assures  and 
certifies  that  it  will  comply  with  the 
regulations,  policies,  guidelines  and 
requirements,  including  45  CFR  Part  74 
and  OMB  Circulars  No.  A-102,  A-110 
and  applicable  cost  principles, 
(Circulars:  A-21,  "Educational 
Institutions":  A-87,  "Cost  Principles  for 
State  and  Local  Governments";  and  A- 
122,  "Nonprofit  Organizations"),  as  they 
relate  to  the  application,  acceptance  and 
use  of  Federal  funds  for  this  Federally 
assisted  project.  Also  the  applicant 
assures  and  certifies  with  respect  to  the 
grant  that: 

1.  It  possesses  legal  authority  to  apply 
for  the  grant;  that  a  resolution,  motion  or 
similar  action  has  been  duly  adopted  or 
passed  as  an  official  act  of  the 
applicant's  governing  body,  authorizing 
the  filing  of  the  application,  including  all 


understandings  and  assurances 
contained  therein,  and  directing  and 
authorizing  the  person  identified  as  the 
official  representative  of  the  applicant  to 
act  in  connection  with  the  application 
and  to  provide  such  additional 
information  as  may  be  required. 

2.  It  will  comply  with  Title  VI  of  the 
Civil  Rights  Act  of  1964  (P.L.  88-352)  and 
in  acconlance  with  Title  VI  of  that  Act, 
no  person  in  the  United  States  shall,  on 
the  ground  of  race,  color,  or  national 
origin,  be  excluded  from  participation  in, 
be  denied  the  benefits  of,  or  be 
otherwise  subjected  to  discrimination 
under  any  program  or  activity  for  which 
the  applicant  receives  Federal  financial 
assistance  and  will  immediately  take 
any  measures  necessary  to  effectuate 
this  agreement. 

3.  It  will  comply  with  Title  VI  of  the 
Civil  Rights  Act  of  1964  (42  USC  2000d) 
prohibiting  employment  discrimination 
where  (1)  the  primary  purpose  of  a  grant 
is  to  provide  employment  or  (2) 
discriminating  employment  practices 
will  result  in  unequal  treatment  of 
persons  who  are  or  should  be  benefiting 
from  the  grant-aided  activity. 

4.  It  will  comply  with  requirements  of 
the  provisions  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Act  of  1970  (P.L.  91-646) 
which  provides  for  fair  and  equitable 
treatment  of  persons  displaced  as  a 
result  of  Federal  and  federally-assisted 
programs. 

5.  It  will  comply  with  the  provisions  of 
the  Hatch  Act  which  limit  the  political 
activity  of  State  and  local  government 
employees. 

6.  It  will  comply  with  the  minimum 
wage  and  maximum  hours  provisions  of 
the  Federal  Fair  Labor  Standards  Act 
(29  U.S.C.  201)  as  they  apply  to 
employees  of  institutions  of  higher 
education,  hospitals,  other  nonprofit 
organizations,  and  to  employees  of  State 
and  local  governments  who  are  not 
employed  in  integral  operations  in  areas 
of  traditional  governmental  functions. 

Head  Start,  Certification  of  Minimum 
Wage:  It  certifies  that  it  has  reviewed 
the  salary  structures  and  wages  for  all 
positions  and  certifies  that  persons 
employed  in  carrying  out  this  program 
shall  not  receive  compensation  at  a  rate 
which  is  (a)  in  excess  of  the  average  rate 
of  compensation  paid  in  the  area  to 
persons  providing  substantially 
comparable  services:  or  (b)  less  than  the 
minimum  wage  rate  prescribed  in 
section  6(a)  of  the  Fair  Labor  Standards 
Act  of  1938.  Documentation  of  the 
methods  by  which  it  established  wage 
scales  is  available  in  their  files  for 
review  by  audit  and  HDS  personnel. 
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7.  It  will  establish  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  is  or  gives 
the  appearance  of  being  motivated  by  a 
desire  for  private  gain  for  themselves  or 
others,  particularly  those  with  whom 
they  have  family,  business,  or  other  ties. 

8.  It  will  give  the  sponsoring  agency  or 
the  Comptroller  General  through  any 
authorized  representative  the  access  to 
and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to 
the  grant,  including  the  records  of 
contractors  and  subcontractors 
performing  under  the  grant. 

9.  It  will  comply  with  requirements 
imposed  by  the  Federal  sponsoring 
agency  concerning  special  requirements 
of  law,  program  requirements,  and  other 
administrative  requirements. 

10.  It  will  insure  that  the  facilities 
under  its  ownership,  lease  or 
supervision  which  shall  be  utilized  in 
the  accomplishment  of  the  project  are 
not  listed  on  the  Environmental 
Protection  Agency's  (EPA)  list  of 
Violating  Facilities  and  that  it  will  notify 
the  Federal  grantor  agency  of  the  receipt 
of  any  communication  from  the  Director 
of  the  EPA  Office  of  Federal  Activities 
indicating  that  a  facility  to  be  used  in 
the  project  is  under  consideration  for 
listing  by  the  EPA. 

The  phrase  "Federal  financial 
assistance"  includes  any  form  of  loan, 
grant,  guaranty,  insurance  payment, 
rebate,  subsidy,  disaster  assistance  loan 
or  grant,  or  any  other  form  of  direct  or 
indirect  Federal  assistance. 

11.  It  will  comply  with  the  flood 
insurance  purchase  requirements  of 
Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  Public  Law  93- 
234, 87  Stat.  975,  approved  December  31, 
1976.  Section  102(a)  requires,  on  and 
after  March  2, 1975.  the  purchase  of 
flood  insurance  in  communities  where 
such  insurance  is  available  as  a 
condition  for  the  receipt  of  any  Federal 
financial  assistance  for  construction  or 
acquisition  purposes  for  use  in  any  area 
that  has  been  identified  by  the  Secretary 
of  the  Department  of  Housing  and  Urban 
Development  as  an  area  having  special 
flood  hazards. 

12.  It  will  assist  the  Federal  grantor 
agency  in  its  compliance  with  Section 
106  of  the  National  Historic  Preservation 
Act  of  1966  as  amended  (16  U.S.C.  470). 
Executive  Order  11593.  and  the 
Archeological  and  Historic  Preservation 
Act  of  1966  (16  U.S.C.  469a-l  et  seq.)  by 
(a)  consulting  with  the  State  Historic 
Preservation  Officer  on  the  conduct  of 
investigations,  as  necessary,  to  identify 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places  that  are  subject  to 
adverse  effects  (see  36  CFR  Part  800.8) 


by  the  grantee's  activity  and  notifying 
the  Federal  grantor  agency  of  the 
existence  of  any  such  properties,  and  by 
(b)  complying  with  all  requirements 
established  by  the  Federal  grantor 
agency  to  avoid  or  mitigate  adverse 
effects  upon  such  properties. 

13.  Applicants  for  the  Administration 
for  Native  Americans  Programs,  hereby 
certify  in  accordance  with  45  CFR 
1336.53,  that  the  financial  assistance 
provided  by  the  Office  of  Human 
Development  Services  for  the  specified 
activities  to  be  performed  under  this 
program,  will  be  in  addition  to,  and  not 
in  substitution  for,  comparable  activities 
provided  without  Federal  assistance. 

14.  It  will  comply  with  the  Age 
Discrimination  Act  of  1975  enacted  as 
an  amendment  to  the  Older  Americans 
Act  (Pub.  L.  94-135),  which  provides 
that:  No  person  in  the  United  States 
shall,  on  the  basis  of  age  be  excluded 
from  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to 
discrimination  under,  any  program  or 
activity  for  which  the  applicant  receives 
Federal  financial  assistance. 

15.  It  will  comply  with  Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794),  all 
requirements  imposed  by  the  applicable 
HHS  regulation  (45  C.F.R.  Part  84),  and 
all  guidelines  and  interpretations  issued 
pursuant  thereto,  which  prohibits 
discrimination  on  the  basis  of  handicap 
in  programs  and  activities  receiving 
Federal  financial  assistance. 

16.  It  will  comply  with  Title  IX  of  the 
Education  Amendments  of  1972  (20 
U.S.C.  1681,  et  seq.)  which  prohibits 
discrimination  on  the  basis  of  sex  in 
education  programs  and  activities 
receiving  Federal  financial  assistance 
(whether  or  not  the  programs  or 
activities  are  o^ered  or  sponsored  by  an 
educational  institution). 

17.  It  will  comply  with  Pub.  L.  93-348 
as  implemented  by  Part  46  of  Title  45  (45 
CFR  46, 42  U.S.C.  2891)  regarding  the 
protection  of  human  subjects  involved  in 
research,  development,  and  related 
activities  supported  by  the  grant. 

18.  It  will  comply  with  the  equal 
opportunity  clause  prescribed  by 
Executive  Order  11246,  as  amended,  and 
will  require  that  its  subrecipients 
include  the  clause  in  all  construction 
contracts  and  subcontracts  which  have 
or  are  expected  to  have  an  aggregate 
value  within  a  12-month  period 
exceeding  $10,000,  in  accordance  with 
Department  of  labor  regulations  at  41 
CFR  Part  60. 

19.  It  will  include,  and  will  require 
that  its  subrecipients  include,  the 
provision  set  forth  in  29  CFR  5.5(c) 
pertaining  to  overtime  and  unpaid 
wages  in  any  nonexempt 


nonconstruction  contract  which  involves 
the  employment  of  mechanics  and 
laborers  (including  watchmen,  guards, 
apprentices,  and  trainees)  if  the  contract 
exceeds  $2,500. 

[FR  Doc.  88-15471  Filed  7-14-88;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  830-0129] 

Color  Additives;  Denial  of  Petition  for 
Listing  of  D&C  Red  No.  19  for  Use  in 
Externally  Applied  Drugs  and 
Cosmetics 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  denying  the 
color  additive  petition  to  permanently 
list  D&C  Red  No.  19  for  use  in  externally 
applied  drugs  and  cosmetics.  This  action 
is  based  upon  previous  findings  of  FDA 
that  this  color  additive  is  carcinogenic  in 
test  animals  and  the  finding  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  that  D&C  Red  No.  19,  which 
had  been  fotmd  to  be  a  carcinogen  in 
animals,  cannot  be  listed  as  a  color 
additive  in  externally  applied  drugs  and 
cosmetics  on  the  basis  of  a  de  minimis 
exception  to  section  706(b)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  In  a  final  rule  published 
elsewhere  in  the  issue  of  the  Federal 
Register,  FDA  is  removing  the 
regulations  permanently  listing  D&C  Red 
No.  19  for  use  in  externally  applied 
drugs  and  cosmetics  and  removing  the 
regulation  that  provides  for  the 
provisional  use  of  its  lakes. 
date:  Objections  by  August  15, 1988. 
ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerad  L  McCowin,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-330]. 

Food  and  Drug  Administration,  200  C  St 

SW.,  Washington,  DC  20204.  202-472- 

5676. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

D&C  Red  No.  19,  which  has  been  in 
use  for  many  years,  is  principally  the  3- 
ethochloride  of  9-o-carboxyphenyl-6- 
diethylamino-3-ethylamino-3- 
isoxanthene  (CAS  Reg.  No.  81-S8-9). 
Because  D&C  Red  No.  19  was  in  use  at 
the  time  the  Color  Additive 
Amendments  of  1960  were  enacted,  it 
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was  provisionally  listed  for  drug  and 
cosmetic  use  in  the  Federal  Register  of 
October  12. 1960  (25  PR  9759) 

II.  Regulatory  History 

D&C  Red  No.  19  is  the  subject  of  a 
color  additive  petition  (CAP  9C0091) 
that  was  submitted  by  the  Toilet  Goods 
Association.  Inc.  (CTFA),  1100  Vermont 
Ave.  NW..  Washington.  DC  20005)  on 
April  14, 1969,  which  requested  the 
permanent  listing  of  D&C  Red  No.  19  for 
coloring  lipsticks,  ingested  drugs  and 
cosmetics,  and  externally  applied  drugs 
and  cosmetics. 

In  the  Federal  Register  of  February  4, 
1977  (44  FR  6992),  FDA  published 
revised  provisional  regulations  which 
required  new  chronic  toxicity  studies  on 
31  color  additives,  including  D&C  Red 
No.  19.  as  a  condition  for  continued 
provisional  listing  of  these  color 
additives. 

In  the  Federal  Register  of  February  4, 
1983  (48  FR  5262)  FDA  published  a  fmal 
rule  terminating  the  provisional  listing  of 
D&C  Red  No.  19  for  use  in  ingested 
drugs  and  cosmetics.  This  document 
acknowledged  the  withdrawal  by  CTFA 
of  that  portion  of  CAP  9C0091  that 
requested  permanent  listing  of  D&C  Red 
No.  19  for  ingested  drugs  and  cosmetics. 
The  color  additive  remained 
provisionally  listed  for  use  in  externally 
applied  drugs  and  cosmetics.  In  the 
February  4, 1983,  document  terminating 
the  provisional  listing  of  D&C  Red  No.  19 
FDA  explained  the  findings  that  D&C 
Red  No.  19  was  a  carcinogen  when 
ingested  by  test  animals.  The  rationale 
for  this  decision  is  stated  in  detail  in  the 
Federal  Register  of  February  4, 1983. 
CTFA  did  not  object  to  the  finding  of 
carcinogenicity. 

In  the  Federal  Register  of  August  7. 
1986  (51  FR  28346),  FDA  published  a 
final  regulation  permanently  listing  D&C 
Red  No.  19  for  use  in  externally  applied 
drugs  and  cosmetics.  In  the  August  7. 
1986,  document  FDA  concluded  that  the 
results  of  chronic  toxicity  studies 
demonstrate  that  D&C  Red  No.  19  is 
carcinogenic  when  administered  in  the 
diet  to  laboratory  mice  and  rats. 
Specifically,  the  agency  concluded  from 
the  data  that  dietary  exposure  to  D&C 
Red  No.  19  causes  an  increase  in  the 
number  of  female  mice  with 
hepatocellular  neoplasms.  Likewise,  the 
agency  determined  that  D&C  Red  No.  19 
in  the  diet  induces  neoplasms  in  the 
thyroid  gland  of  male  rats  and  a 
tumorigenic  effect  in  the  parathyroid  of 
male  rats. 

In  its  submissions  in  support  of  its 
petition,  CTFA  presented  several 
arguments  that  raised  questions  about 
the  relevance  of  the  ingestion  studies  to 
a  determination  of  the  safety  of  the 


external  uses  of  D&C  Red  No.  19.  The 
entire  discussion  of  FDA's 
determination  that  this  color  additive 
induced  cancer  in  animals,  including 
FDA's  responses  to  the  issues  raised  by 
CTFA.  as  summarized  below,  appeared 
in  the  listing  document  in  the  Federal 
Register  (51  FR  28346). 

A.  Difference  in  Reported  Incidence 
Figures 

In  the  submissions,  CTFA  noted  that 
the  tiunor  incidence  data  on  the  mouse 
study  and  a  rat  study  as  reported  by 
FDA  (48  FR  5262)  in  its  order  terminating 
the  provisional  listing  of  D&C  Red  No.  19 
for  use  in  ingested  cosmetics  and  drugs 
differed  from  those  reported  by  the 
testing  laboratory.  FDA  exiained  in  the 
August  7, 1986,  document  that  the 
difference  was  due  largely  to  a  different 
interpretation  of  the  data  by  FDA 
pathologists  compared  to  the 
interpretation  of  the  data  by  the 
pathologists  from  the  testing  laboratory. 
The  conclusions,  however  were  the 
same,  namely  that  dietary  exposure  to 
D&C  Red  No.  19  causes  treatment  or 
dose-related  increases  of  tumors  in  mice 
and  rats. 

B.  Interpretation  of  Maximum  Tolerated 
Dose 

In  the  submissions  CTFA  asserted 
that  the  maximum  tolerated  dose  was 
exceeded  in  the  second  of  the  rat  studies 
with  D&C  Red  No.  19  and  this  violated 
the  National  Cancer  Institute  (NCI) 
guidelines  for  carcinogenicity  testing, 
thereby  raising  questions  about  the 
carcinogenic  effect  observed  with  the 
dose  (0.075  percent)  in  this  study.  FDA 
concluded  that  there  was  no  indication 
whatsoever  that  the  maximum  tolerated 
dose  was  exceeded  in  the  male  rats 
tested  (the  gender  shown  to  be  positive 
in  the  study —  thus  CTFA's  arguments 
on  this  issue  were  of  little  relevance  and 
impact. 

C.  Significance  of  Mouse  Liver  Tumors 

In  its  submissions,  CTFA  questioned 
the  significance  of  the  mouse  liver 
tumors  observed  in  the  chronic  tests. 
FDA  evaluated  the  arguments  presented 
by  CTFA  and  concluded  that,  based  on 
the  agency's  analysis  of  the  data,  the 
hepatocellular  tumors  observed  in  the 
female  mice  were  the  result  of  the 
ingestion  of  D&C  Red  No.  19  and  must 
be  considered  in  any  evaluation  of  the 
safety  of  the  color  additive. 

D  Mechanism  of  Carcinogenicity 

CTFA  stated  in  its  submissions  that  it 
reviewed  the  information  available  on 
D&C  Red  No.  19  to  determine  the  likely 
mechanism  of  action  of  the  additive  and 
contended  that  currently  available 


evidence  does  not  demonstrate  that 
D&C  Red  No.  19  is  a  primary  carcinogen. 
CTFA  presented  arguments  based  upon 
the  results  of  mutagenicity  studies  to 
support  its  contention.  FDA  concluded 
that  the  arguments  CTFA  presented 
regarding  mutagenicity  (and  impurity 
activity]  do  not  provide  evidence  that 
D&C  Red  No.  19  is  not  a  carcinogen. 

CTFA  also  argued  that  it  is  possible 
that  a  secondary  mechanism  may  have 
caused  each  of  the  types  of  tumors 
observed  in  the  chronic  bioassays  of 
D&C  Red  No.  19. 

In  response  to  the  several  arguments 
presented  by  CTFA.  FDA  stated  that  the 
arugments  were  speculative,  and  CTFA 
had  not  submitted  factual  evidence  that 
D&C  Red  No.  19  does  indeed  act  as  a 
secondary  carcinogen.  Finally.  FDA 
concluded  that  CTFA  had  failed  to 
present  any  basis  on  which  to  fmd  that 
D&C  Red  No.  19  is  a  secondary 
carcinogen. 

In  the  document  permanently  listing 
this  color  FDA  concluded  that  although 
studies  established  that  the  color 
additive  caused  cancer  in  animals, 
quantitative  risk  assessment  of  the  color 
indicated  that  the  risk  of  human  cancer 
from  its  use  in  externally  spplied  drugs 
and  cosmetics  would  be  extremely  low, 
and  that  there  would  be  no  benefit  to 
the  public  from  prohibiting  these  uses  of 
the  color  additive.  Thus,  FDA  concluded 
that  the  uses  of  D&C  Red  No.  19  in 
externally  applied  drugs  and  cosmetics 
was  safe  under  the  conditions  of  use 
prescribed  in  the  regulations 
permanently  listing  the  color  additive. 

FDA  also  concluded  that  it  was 
appropriate  for  the  agency  to  apply  a  de 
minimis  exception  to  the  Delaney  clause 
of  the  act  where  the  color  additives 
impose  essentially  no  additional  risk  of 
cancer  to  the  public:  that  any  risk  the 
color  additives  may  present  is  of  no 
public  health  consequence;  and  that, 
under  these  circumstances,  the  Delaney 
clause  does  not  require  a  ban  of  the 
externally  applied  use  of  D&C  Red  No. 
19. 

In  response  to  the  permanent  listing  of 
DftC  Red  No.  19.  the  Public  Citizen 
Litigation  Group  (Public  Citizen)  filed 
objections  on  August  21, 1966,  which 
stayed  the  effective  date  of  the 
regulation.  Public  Citizen,  however,  did 
not  request  a  hearing.  Additionally,  on 
September  8. 1986.  CTFA  filed 
comments  in  support  of  FDA's 
permanent  listing  of  DftC  Red  No.  19. 

The  CTFA  comments  specifically 
stated  that  CTFA  supported  the 
permanent  listing  of  the  color  additive. 
The  comments  did  not  represent 
objections  to  the  listing  rule.  In  the 
introduction  to  its  comments,  however. 


CTFA  asserted  that  some  cancer  experts 
consider  the  liver  of  the  inbred  mouse  to 
be  an  invalid  system  for  carcinogenicity 
testing  and  the  comments  stated  that 
these  experts  considered  mouse  liver 
tumors  to  be  of  limited  relevance  to 
human  risk  because  of  the  extreme 
sensitivity  of  the  mouse  liver  to 
chemical  insult.  FDA  finds  that  CTFA's 
arguments  on  this  subject  were 
discussed  in  detail  in  the  Federal 
Register  in  the  listing  document  (51  FR 
28346  at  28351).  CTFA  did  not  present 
any  new  data  in  support  of  its  position 
and  did  not  request  a  hearing  on  the 
subject. 

CTFA  also  postulated  that  thyroid 
tumors  induced  in  rats  fed  D&C  Red  No. 
19  may  have  been  produced  by  thyroid 
hormonal  imbalance  rather  than  by  the 
direct  carcinogenic  action  of  the  test 
compound.  D&C  Red  No.  19.  FDA  finds 
that  no  data  to  support  this  position 
were  submitted  by  CTFA  and  there  was 
no  request  for  a  hearing  on  this 
contention.  This  subject  was  also 
discussed  in  detail  in  the  Federal 
Register  (51  FR  28351). 

FDA,  in  the  Federal  Register  of 
October  6, 1986  (51  FR  35509),  published 
a  final  rule  which  removed  the  stay  of 
the  effective  date  for  the  permanent 
listing  of  D&C  Red  No.  19  and 
established  the  effective  date  of  the 
permanent  listing  for  use  in  externally 
applied  drugs  and  cosmetics  as  October 
6, 1986.  In  that  rule,  the  Public  Citizen's 
objections,  which  stated  that  the 
Delaney  clause  of  the  act  unequivocally 
prohibits  approval  of  a  color  additive 
(D&C  Red  No.  19),  were  evaluated  by 
FDA  and  rejected.  In  rejecting  the 
objections,  FDA  concluded  that  "*  *  * 
under  any  reasonable  standard,  D&C 
Orange  No.  17  and  D&C  Red  No.  19  are 
safe  for  use  in  externally  applied  drugs 
and  cosmetics  and  that  the  Delaney 
clause  does  not  bar  permanent  listing  of 
these  color  additives." 

Following  publication  of  the  final  rule 
establishing  the  effective  date  for  D&C 
Red  No.  19.  which  also  rejected  Public 
Citizen's  objections  to  the  rulemaking. 
Public  Citizen  filed  suit  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
to  overturn  the  FDA  decision  to 
permanendy  list  the  color  additives  D&C 
Orange  No.  17  and  D&C  Red  No.  19 
[Public  Citizen  v.  Young,  No.  86-1548). 

In  the  Federal  Register  of  February  19, 
1987  (52  FR  5081  and  52  FR  5063)  FDA 
published  clarifications  to  the  preamble 
of  the  August  7, 1986,  documents 
permanently  listing  D&C  Red  No.  19  and 
D&C  Orange  No.  17.  These  documents 
refined  the  position  taken  by  FDA  that 
the  Delaney  clause  of  the  act  did  not 
apply  to  this  situation.  The  documents 


were  summarized  by  the  Court  of 
Appeals  as  follows: 

These  notices  effectively  apply  quantitative 
risk  assessment  at  the  stage  of  detennining 
whether  a  substance  "inducels]  cancer  in 
man  or  animal".  They  assert  that  even  where 
a  substance  does  cause  cancer  in  the 
conventional  sense  of  the  term,  the  FDA  may 
find  that  it  does  not  "induce  cancer  in  man  or 
animal"  within  the  meaning  of  21  U.S.C. 
[§j376(bH5)(B). 

In  an  opinion  dated  October  23, 1987, 
the  court  issued  its  opinion  regarding 
Public  Citizen's  challenge  of  FDA's 
decision  to  permanently  list  the  color 
additives  D&C  Orange  No.  17  and  D&C 
Red  No.  19. 

In  sum.  we  hold  that  the  Delaney  Clause  of 
the  Color  Additive  Amendments  does  not 
contain  an  implicit  de  minimis  exception  for 
carcinogens  with  trivial  risk  to  humans.  We 
based  this  decision  on  our  understanding  that 
Congress  adopted  an  "extraordinarily  rigid" 
position,  denying  the  FDA  authority  to  list  a 
dye  once  it  is  found  to  "induce  cancer  in 
*  *  *  animals"  in  the  conventional  sense  of 
the  term,  and,  *  *  *  that  the  agency's  de 
minimis  interpretation  of  the  Delaney  Clause 
of  the  Color  Additive  Amendments  is 
contrary  to  law.  The  listing  decisions  for  D&C 
Orange  No.  17  and  D&C  Red  No.  19  based  on 
that  interpretation  must  therefore  be 
corrected. 

The  U.S.  Supreme  Court  subsequently 
refused  to  grant  a  writ  of  certiorari  on 
the  Appeals  Court  decision. 

III.  Conclusions 

FDA  has  reviewed  the  petition  for 
D&C  Red  No.  19  in  light  of  its  finding 
that  the  color  additive  has  been  shown 
to  induce  cancer  and  the  Court's 
decision  that  there  is  no  de  minimis 
exception  to  the  Delaney  anti-cancer 
clause.  The  agency  concludes  that  there 
is  no  basis  upon  which  to  grant  the 
petition.  Therefore  FDA  denies  the  color 
additive  petition  to  permanently  list 
D&C  Red  No.  19  for  use  in  externally 
applied  drugs  and  cosmetics.  This  action 
is  based  not  only  upon  previous  findings 
by  FDA  that  this  color  additive  is 
carcinogenic  in  test  animals,  but  on  its 
continuing  belief  that  those  findings  are 
correct.  In  addition,  there  are  no 
scientific  issues  raised  by  CTFA  that 
have  not  been  addressed.  Applying 
these  findings  to  the  decision  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  that  D&C  Red  No.  19,  which 
had  been  found  to  be  a  carcinogen  in 
animals,  cannot  be  listed  as  a  color 
additive  on  externally  applied  drugs  and 
cosmetics  on  the  basis  of  a  de  minimis 
exception  to  section  706(b)  of  the  act, 
FDA  concludes  that  it  must  deny  the 
petition. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA  is 


removing  the  regulations  permanently 
listing  D&C  Red  No.  19  for  use  in 
externally  applied  drugs  and  cosmetics 
and  removing  the  regulations  that 
provide  for  the  provisional  use  of  its 
lakes.  That  final  rule  is  referenced, 
along  with  the  earlier  Federal  Register 
documents  of  February  4, 1983  (48  FR 
5262).  August  7, 1986  (51  FR  28346). 
October  6. 1986  (51  FR  35509)  and 
February  19, 1987  (52  FR  5081). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  15. 1988.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  widdx  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factural 
information  intended  to  be  presented  in 
support  of  the  objection  in  die  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

This  notice  is  issued  under  the 
provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (sea  706  (b).  (c).  and 
(d).  74  Stat.  399-403  (21  U5.C.  376  (b). 
(c),  and  (d)  and  the  transitional 
provisions  of  the  Color  Additive 
Amendments  of  1960  (Title  II,  Pub.  L.  86- 
618,  sec.  203,  74  Stat.  404-407  (21  U.S.C. 
376  note))  and  under  the  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10). 

Dated:  July  12. 198a 
)ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  88-16042  Filed  7-14-88;  8:45  am] 
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(Docket  No.  83C-0102] 

Color  Additives;  Deniai  of  Petition  for 
Listing  of  DAC  Orange  No.  17  for  Use 
in  Externally  Applied  Drugs  and 
Cosmetics 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  denying  the 
color  additive  petition  to  permanently 
list  D&C  Orange  No.  17  for  use  in 
externally  applied  drugs  and  cosmetics. 
This  action  is  based  upon  previous 
findings  by  FDA  that  this  color  additive 
is  carcinogenic  in  test  animals  and  the 
finding  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  that  D&C 
Orange  No.  17,  which  had  been  found  to 
be  a  carcinogen  in  animals,  cannot  be 
listed  as  a  color  additive  in  externally 
applied  drugs  and  cosmetics  on  the 
basis  of  a  de  minimis  exception  to 
section  706(b)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act).  In  a  final 
rule  published  elsewhere  in  this  issue  of 
ther  Federal  Register,  FDA  is  removing 
the  regulations  permanently  listing  D&C 
Orange  No.  17  for  use  in  externally 
applied  drugs  and  cosmetics  and 
removing  the  regulations  that  provide 
for  the  provisional  use  of  its  lakes. 
DATE:  Objections  by  August  15, 1988. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerad  L  McCowin.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-330), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204.  202-472- 
5676. 
SUPPLEMENTARY  INFORMATION: 

\.  Introduction 

D&C  Orange  No.  17,  which  has  been 
in  use  for  many  years,  is  the  chemical  1- 
((2,4-dinitrophenyl)azo]-2-naphthalenol 
(CAS  Reg.  No.  3468-63-1).  Because  D&C 
Orange  No.  17  was  in  use  at  the  time  the 
Color  Additive  Amendments  of  1960 
were  enacted,  it  was  provisionally  listed 
for  drug  and  cosmetic  use  in  the  Federal 
Register  of  October  12. 1960  (25  FR 
9759). 

II.  Regulatory  History 

D&C  Orange  No.  17  is  the  subject  of  a 
color  additive  petition  (CAP  QCOOgO) 
that  was  submitted  by  the  Toilet  Goods 
Association,  Inc.  (now  the  Cosmetic, 
Toiletry  and  Fragrance  Association,  Inc. 
(CTFA).  1100  Vermont  Ave.  NW., 
Washington.  DC  20005)  on  April  14, 
1969.  The  petition  requested  the 


permanent  listing  of  D&C  Orange  No.  17 
for  coloring  lipsticks,  ingested  drugs  and 
cosmetics,  and  externally  applied  drugs 
and  cosmetics.  The  petition  was 
amended  on  May  14. 1974,  to  include  the 
listing  of  D&C  Orange  No.  17  for  eye- 
area  use. 

In  the  Federal  Register  of  February  4, 
1977  (44  FR  6992).  FDA  published 
revised  provisional  regulations  which 
required  new  chronic  toxicity  studies  on 
31  color  additives,  including  D&C 
Orange  No.  17,  as  a  condition  for  the 
continued  provisional  listing  of  these 
color  additives. 

In  the  Federal  Register  of  April  1, 1983 
(48  FR  14045).  FDA  published  a  notice 
denying  that  portion  of  CAP  9C0090 
dealing  with  ingested  uses  of  D&C 
Orange  No.  17  in  drugs  and  cosmetics 
and  withdrawing  that  portion  of  the 
petition  that  requested  listing  of  D&C 
Orange  No.  17  for  eye  area  use.  (Also 
published  in  the  April  1. 1983.  issue  of 
the  Federal  Register  (48  FR  13976)  was  a 
final  regulation  extending  the 
provisional  listing  of  D&C  Orange  No.  17 
for  use  in  externally  applied  drugs  and 
cosmetics.)  The  denial  was  based  upon 
a  finding  by  FDA  that  D&C  Orange  No. 
17  was  a  carcinogen  when  ingested  by 
test  animals.  The  rationale  for  this 
decision  is  stated  in  the  Federal  Register 
document  of  April  1. 1983.  CTFA  did  not 
object  to  the  denial. 

In  the  Federal  Register  of  August  7, 
1986  (51  FR  28331),  FDA  published  a 
final  regulation  permanently  listing  D&C 
Orange  No.  17  for  use  in  externally 
applied  drugs  and  cosmetics.  In  the 
August  7, 1986,  document  FDA 
concluded  that  the  results  of  chronic 
toxicity  studies  demonstrate  that  D&C 
Orange  No.  17  is  carcinogenic  when 
administered  in  the  diet  to  laboratory 
mice  and  rats.  Specifically  the  agency 
concluded  from  the  data  that  dietary 
exposure  to  D&C  Orange  No.  17 
produced  the  carcinogenic  effect  of  a 
statistically  significant  increase  in  the 
number  of  female  rats  with 
hepatocellular  neoplasms  as  compared 
to  the  control  groups.  Moreover,  the 
agency  determined  that  D&C  Orange  No. 
17  exposure  in  long-term  feeding  studies 
in  mice  was  associated  with  a 
statistically  significant  dose-related 
increase  in  the  number  of  male  mice 
with  hepatocellular  neoplasms  as 
compared  to  the  control  groups. 

In  its  submissions,  CTFA  presented 
several  arguments  that  raised  questions 
about  the  relevance  of  the  ingestion 
studies  to  a  determination  of  the  safety 
of  the  external  uses  of  D&C  Orange  No. 
17.  The  entire  discussion  of  FDA's 
determination  that  the  color  additive 
induced  cancer  in  animals,  including 
FDA's  response  to  Issues  raised  by 


CTFA,  as  summarized  below,  appeared 
in  the  listing  document  of  August  7, 1986 
(51  FR  28331). 

A.  Interpretation  of  Maximum  Tolerated 
Dose 

CFTA  asserted  that  the  dose  level  of 
the  second  rat  study  substantially 
exceeded  the  maximum  tolerated  dose 
and  violated  the  National  Cancer 
Institute  (NCI)  guidelines  for 
carcinogenicity  testing.  However,  in 
summary,  the  agency  concluded  that,  for 
the  female  rats,  the  maximum  tolerated 
dose  was  not  exceeded  and  the  CTFA's 
contention  that  the  study  violated  NCI 
guidelines  for  carcinogenicity  testing 
was  not  substantiated. 

B.  Significance  of  Mouse  Liver  Tumors 

CFTA  questioned  the  significance  of 
the  mouse  liver  tumors  observed  in  the 
chronic  test.  FDA's  Cancer  Assessment 
Committee  reviewed  the  data  and 
CTFA's  arguments  and  reached  the 
following  conclusion:  CTFA's  argument 
about  the  high  background  incidence  of 
liver  cancer  in  mice  does  not  apply  to 
the  CD-I  mouse,  the  strain  used  in  the 
mouse  study.  Moreover,  CTFA's 
argument  that  the  maximum  tolerated 
dose  was  exceeded  is  misplaced.  In  the 
absence  of  any  observed  significant 
treatment-related  effects  in  the  high- 
dose  male  mouse  group  in  which  the 
increase  in  hepatocellular  neoplasms 
was  observed,  the  Cancer  Assessment 
Committee  concluded  that  the  maximum 
tolerated  dose  was  not  exceeded  in  the 
study.  Finally,  CTFA's  arguments 
concerning  the  limited  statistical 
significance  associated  with  the  male 
mouse  liver  tumors  were  evaluated.  The 
Cancer  Assessment  Committee  noted 
that  the  tumor  incidence  in  treated  mice 
was  greater  than  the  historical  control 
values  and  concluded  that  the 
hepatocellular  tumors  observed  in  the 
male  mice  were  the  result  of  the 
ingestion  of  D&C  Orange  No.  17. 
Although  a  scientific  review  panel  of  the 
U.S.  Public  Health  Service  scientists 
reached  different  conclusions  with 
respect  to  the  mouse  bioassay.  the 
agency  concluded  that  this  difference 
was  inconsequential  in  light  of  the 
results  of  the  rat  feeding  study. 

C.  Mechanism  of  Carcinogenicity  and 
Significance  of  "Benign  "  Tumors 

In  its  submisssions,  CTFA  offered  the 
following  arguments  concerning  the 
significance  of  benign  tumors:  "(In  the 
female  rat]  only  the  incidence  of  benign   ' 
hepatocellular  adenomas  (neoplastic 
nodules)  was  increased.  There  was  no 
signiflcant  increase  in  the  incidence  of 
malignant  carcinomas  in  the  treated 
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females.  Nor  was  there  any  e^ect  in  the 
males  fed  the  same  level  of  the  color 
additive.  This  indicates  a  very  weak 
effect  apparently  occiuring  only  at  high 
doses  that  are  toxic  to  the  liver.  This 
suggests  an  indirect  mechanism  of 
neoplasia  secondaty  to  toxic  damage." 
In  summary,  the  FDA  response  stated 
that  the  data  lead  the  agency  to 
conclude  that  D&C  Orange  No.  17  most 
likely  exhibits  a  primary  effect.  CTFA 
has  offered  no  evidence  to  the  contrary. 
CTFA  also  suggested  in  its  submission 
that  the  female  rat  liver  tumors  in  the  1 
percent  dose  group  are  caused  by  an 
"indirect  mechanism  of  neoplasia 
secondary  to  toxic  damage  *  *  *." 
However.  FDA  noted  that  CTFA  had  not 
submitted  any  scientific  evidence  to 
support  such  a  hypothesis. 

In  the  document  listing  this  color.  FDA 
concluded,  on  the  basis  of  its  evaluation 
of  the  data  for  the  color  additive,  that 
although  studies  established  that  the 
color  additive  caused  cancer  in  animals, 
quantitative  risk  assessment  of  the  color 
indicated  that  the  risk  of  human  cancer 
from  its  use  in  externally  applied  drugs 
and  cosmetics  would  be  extremely  low, 
and  that  there  would  be  no  benefit  to 
the  public  from  prohibiting  these  uses  of 
the  color  additive.  Thus,  FDA  concluded 
that  the  use  of  D&C  Orange  No.  17  in 
externally  applied  drugs  and  cosmetics 
was  safe  under  the  conditions  of  use 
prescribed  in  the  regulations 
permanently  listing  the  color  additive. 

FDA  also  concluded  that  it  was 
appropriate  for  the  agency  to  apply  a  de 
minimis  exception  to  the  Delaney  clause 
of  the  act  where  the  color  additive 
imposes  essentially  no  additional  risk  of 
cancer  to  the  public;  that  any  risk  the 
color  additive  may  present  is  of  no 
public  health  consequence;  and  that, 
under  these  circumstances,  the  Delaney 
clause  does  not  require  a  ban  of  the 
estemally  applied  uses  of  D&C  Orange 
No.  17. 

In  response  to  the  permanent  listing  of 
D&C  Orange  No.  17,  the  Public  Citizen 
Litigation  Group  (Public  Citizen)  filed 
objections  on  August  21, 1986,  which 
stayed  the  effective  date  of  the 
regulation.  However,  Public  Citizen  did 
not  request  a  hearing.  Additionally,  on 
September  8, 1986.  CTFA  filed 
comments  in  support  of  the  FDA's 
permanent  listing  of  D&C  Orange  No.  17. 

The  CTFA  comments  specifically 
stated  that  CTFA  supported  the 
permanent  listing  of  the  color  additive. 
The  comments  did  not  represent 
objections  to  the  listing  rule.  In  the 
introduction  to  its  comments,  however, 
CTFA  asserted  that  some  cancer  experts 
consider  the  liver  of  the  inbred  mouse  to 
be  an  invalid  system  for  carcinogenicity 
testing  and  the  comments  stated  that 


these  experts  considered  mouse  hver 
tumors  to  be  of  limited  relevance  to 
human  risk  because  of  the  extreme 

sensitivity  of  the  mouse  liver  to 

chemical  insult.  FDA  finds  that  CTFA's 
arguments  on  this  subject  were 
discussed  in  detail  in  the  Federal 
Register  in  the  listing  document  (51  FR 
28335  and  28336).  CTFA  did  not  present 
any  new  data  in  support  of  its  position 
and  did  not  request  a  hearing  on  the 
subject 

Additionally.  CTFA  also  commented, 
in  the  case  of  the  female  rat  liver 
tumors,  that  the  tumors  were  benign  and 
found  only  at  a  high  feeding  level  that 
probably  exceeded  the  maximum 
tolerated  dose.  CTFA  further  stated  that 
the  female  rat  liver  data  suggest  an 
indirect  mechanism  for  causing  tumors 
that  was  secondary  to  toxic  damage, 
which  could  not  occur  in  humans 
because  they  would  never  be  exposed  to 
such  high  levels  of  D&C  Orange  No.  17. 
FDA  finds  that  CTFA's  safety  arguments 
on  this  issue  were  also  addressed  in 
detail  in  the  Federal  Register  (51  FR 
28331).  Additionally,  CTFA  has  at  no 
time  submitted  data  in  support  of  its 
Sfieculation  that  such  a  secondary 
mechanism  may  occur. 

FDA,  in  the  Federal  Register  of 
October  6, 1986  (51  FR  35509),  published 
a  final  rule  which  removed  the  stay  of 
the  effective  date  for  the  permanent 
listing  of  D&C  Orange  No.  17  and 
established  the  effective  date  of  the 
permanent  listing  for  use  in  externally 
applied  drugs  and  cosmetics  as  of 
October  6, 1986.  In  that  rule.  Public 
Citizen's  objections,  which  stated  that 
the  Delaney  clause  of  the  act 
unequivocally  prohibits  approval  of  a 
color  additive  (D&C  Orange  No.  17), 
were  evaluated  by  FDA  and  rejected.  In 
rejecting  the  objections,  FDA  concluded 
that  "•  *  •  under  any  reasonable 
standard,  D&C  Orange  No.  17  and  D&C 
Red  No.  19  are  safe  for  use  in  externally 
applied  drugs  and  cosmetics  and  that 
the  Delaney  clause  does  not  bar  the 
permanent  listing  of  these  color 
additives." 

Following  publication  of  the  final  rule 
establishing  the  effective  date  for  D&C 
Orange  No.  17.  which  also  rejected 
Public  Citizen's  objections  to  the 
rulemaking.  Public  Citizen  filed  suit  in 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  to  overturn  the  FDA 
decision  to  permanently  list  the  color 
additives  D&C  Orange  No.  17  and  D&C 
Red  No.  19  {Public  Citizen  v.  Young,  No. 
86-1548). 

In  the  Federal  Register  of  February  19, 
1987  (52  FR  5081  and  52  FR  5083)  FDA 
published  clarifications  to  the  preamble 
of  the  August  7, 1986,  documents 
permanently  listing  D&C  Red  No.  19  and 


D&C  Orange  No.  17.  These  documents 
refined  the  position  taken  by  FDA  that 
the  Delaney  clause  of  the  act  did  not 
apply  to  this  situation.  The  clarification 
documents  were  summarized  by  the 
Court  of  Appeals  as  follows: 

These  notices  effectively  apply  quantitative 
risk  assessment  at  the  stage  of  determining 
whether  a  sulwtance  "inducels]  cancer  in 
man  or  animal".  They  assert  that  even  where 
a  substance  does  cause  cancer  in  the 
conventional  sence  of  the  term,  the  FDA  may 
fmd  that  it  doe  not  "induce"  cancer  in  man  or 
animal"  within  the  meaning  of  21  U.S.C. 
(§1376(b)(5MB). 

In  an  opinion  dated  October  23. 1987. 
the  court  issued  its  opinion  regarding  the 
Public  Citizen  challenge  of  the  decision 
by  FDA  to  permanently  list  the  color 
additives  D&C  Red  No.  19  and  D&C 
Orange  No.  17: 

In  sum,  we  hold  that  the  Delaney  Clause  of 
the  Color  Additive  Amendments  does  not 
contain  an  implicit  de  minimis  exception  for 
carcinogens  with  trivial  risk  to  humans.  We 
based  this  decision  on  our  understanding  that 
Congress  adopted  an  "extTaordinarily  rigid" 
position,  denying  the  FDA  authority  to  list  a 
dye  once  it  is  found  to  "induce  cancer  in 
*  *  *  animals"  in  the  conventional  sense  of 
the  term.  and.  *  *  *  that  the  agency's  de 
minimis  interpretation  of  the  Delaney  Clause 
of  the  Color  Additive  Amendments  is 
contrary  to  law.  The  listing  decisions  for  D&C 
Orange  No.  17  and  O&C  Red  No.  19  based  on 
that  interpretation  must  therefore  l>e 
corrected. 

The  U.S.  Supreme  Court  subsequently 
refused  to  grant  a  writ  of  certiorari  on 
the  Appeals  Court  decision. 

III.  Conclusions 

FDA  has  reviewed  the  petition  for 
D&C  Orange  No.  17  in  light  of  its  finding 
that  the  color  additive  has  been  shown 
to  induce  cancer  and  the  Court's 
decision  that  there  is  no  de  minimis 
exception  to  the  Delaney  anti-cancer 
clause.  The  agency  concludes  that  there 
is  no  basis  upon  which  to  grant  the 
petition.  Therefore  FDA  denies  the  color 
additive  petition  to  permanently  list 
D&C  Orange  No.  17  for  use  in  externally 
applied  drugs  and  cosmetics.  This  action 
is  based  not  only  upon  previous  findings 
by  FDA  that  this  color  additive  is 
carcinogenic  in  test  animals,  but  on  its 
continuing  belief  that  those  findings  are 
correct.  In  addition,  there  are  no 
scientific  issues  raised  by  CTFA  that 
have  not  been  addressed  Applying 
these  findings  to  the  decision  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  that  D&C  Orange  No.  17, 
which  had  been  found  to  be  a 
carcinogen  in  animals,  cannot  be  listed 
as  a  color  additive  in  externally  applied 
drugs  and  cosmetics  on  the  basis  of  a  de 
minimis  exception  to  section  706(b)  of 
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the  act,  FDA  concludes  that  it  must  deny 
the  petition. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
removing  the  regulations  permanently 
listing  D&C  Orange  No.  17  for  use  in 
externally  applied  drugs  and  cosmetics 
and  removing  the  regulation  that 
provides  for  the  provisional  use  of  its 
lakes.  That  final  rule  is  referenced, 
along  with  the  earlier  Federal  Register 
documents  of  April,  1963  (48  FR 14045), 
August  7, 1986  (51  FR  28331),  October  6, 
1986  (51  FR  35509)  and  February  19, 1987 
(52  FR  5081). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  15, 1988,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

This  notice  is  issued  under  the 
provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (sec.  706  (b).  (c),  and 
(d),  74  Stat.  399-403  (21  U.S.C.  376  (b), 
(c),  and  (d)]  and  the  transitional 
provisions  of  the  Color  Additive 
Amendments  of  1960  (Title  II,  Pub.  L  86- 
618,  sec.  203,  74  Stat.  404-407  (21  U.S.C. 
376  note))  and  under  the  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10). 


Dated:  July  12.  igea 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

(PR  Doc.  88-16043  Filed  7-14-88:  8:45  am) 
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Color  AddltivoK  Donial  of  Petition  for 
Ustmg  of  OAC  Red  Na  8  and  MC  Red 
No.  •  for  Use  in  Ingested  Drug  and 
Coamatic  Up  Product*  and  In 
ExtamaNy  AppUad  Druga  and 
Cosmatica 

aoency:  Food  and  Drug  Administration. 
Acnotc  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  denying  the 
color  additive  petition  to  permanently 
list  D&C  Red  Nos.  8  and  9  for  use  in 
ingested  drugs  and  cosmetic  lip  products 
and  in  externally  apphed  drugs  and 
cosmetics.  This  action  is  based  upon 
previous  findings  by  FDA  that  these 
color  additives  are  carcinogenic  in  test 
animals  and  on  the  decision  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  on  D&C  Orange  No.  17  and 
D&C  Red  No.  19  that  carcinogenic  color 
additives  cannot  be  listed  as  color 
additives  on  the  basis  of  a  de  minimis 
exception  to  the  color  additive  Delaney 
clause  in  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  In  a  final  rule, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  removing  the 
regulations  permanently  listing  D&C  Red 
Nos.  8  and  9  for  use  in  ingested  drugs 
and  cosmetic  lip  products  and  in 
externally  applied  drugs  and  cosmetics 
and  removing  the  regulations  that 
provide  for  the  provisional  use  of  their 
lakes. 

DATC'  Objections  by  August  IS,  1988. 
ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT! 

Gerad  L  McCowin,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-330). 

Food  and  Drug  Administration,  200  C  St. 

SW..  Washington,  DC  20204. 202-472- 

5676. 

SUPFLCMENTARV  INFORMATION: 

I.  introduction 

D&C  Red  Nos.  8  and  9  have  been  in 
use  for  many  years.  D&C  Red  No.  8  is 
principally  the  monosodium  salt  of  5- 
chloro-2-((2-hydroxy-l- 
naphthalenyIjazoJ-4- 
methylbenzenesulfonic  acid  (CAS  Reg. 
No.  2092-56-0).  D&C  Red  No.  9  is 


principally  the  barium  salt  (1:2)  of  5- 
chloro-[(2-hydroxy-l-naphthalenyl)azo- 
4-methylbenzenesulfonic  acid  (CAS  Reg. 
No.  5160-2-1).  Because  D&C  Red  Nos.  8 
and  9  were  in  use  at  the  time  the  Color 
Additive  Amendments  of  1960  (the 
amendments)  were  enacted,  they  were 
provisionally  listed  for  drug  and 
cosmetic  use  in  the  Federal  Register  of 
October  12. 1960  (25  FR  9759). 

11.  Regulatory  History 

D&C  Red  Nos.  8  and  9  have  been  the 
subject  of  a  color  additive  petition  (CAP 
5C0028),  submitted  by  the  Toilet  Goods 
Association,  Inc.  (now  the  Cosmetic 
Toiletry  and  Fragrance  Association,  Inc. 
(CTFA),  1100  Vermont  Ave.  NW., 
Washington,  DC  20005)  on  May  17, 1965. 
The  petitioner  has  requested  the 
permanent  listing  of  D&C  Red  Nos.  8 
and  9  for  use  generally  in  coloring  drugs 
and  cosmetics. 

In  the  Federal  Register  of  February  4, 
1977  (44  FR  6091),  FDA  published 
revised  provisional  regulations  which 
required  new  chronic  toxicity  studies  on 
31  color  additives,  including  D&C  Red 
Nos.  8  and  9,  as  a  condition  to  the 
continued  provisional  listing  of  these 
color  additives. 

In  the  Federal  Register  of  December  5. 
1986  (51  FR  43877),  FDA  published  a 
final  rule  permanently  listing  D&C  Red 
Nos.  8  and  9  for  use  in  ingested  drug  and 
cosmetic  lip  products  and  in  externally 
applied  drugs  and  cosmetics.  In  the 
December  5, 1986,  document,  FDA 
concluded  that  the  results  of  chronic 
toxicity  studies  demonstrate  that  D&C 
Red  No.  9  is  carcinogenic  when 
administered  in  the  diet  of  laboratory 
rats.  Specifically,  the  agency  concluded 
from  the  data  that  dietary  exposure  to 
D&C  Red  No.  9  is  associated  with  an 
increase  in  the  occurrence  of  splenic 
cancer  in  male  rats  and,  thus,  that  D&C 
Red  No.  9  induces  cancer  when  tested  in 
laboratory  animals.  As  discussed  in  the 
final  rule  (51  FR  43877),  D&C  Red  No.  8 
has  not  been  tested  in  a  chronic  feeding 
study,  but  FDA  has  concluded  that,  for 
the  purpose  of  assessing  safety,  D&C 
Red  No.  8  and  D&C  Red  No.  9  are 
toxicologically  equivalent.  The 
petitioner  has  agreed  with  this 
conclusion.  Thus,  the  agency  has 
concluded  that  D&C  Red  No.  8  is  also  a 
carcinogen  and  that  action  on  both  of 
these  color  additives  can  be  taken  on 
the  basis  of  the  results  of  chronic  studies 
on  D&C  Red  No.  9. 

The  December  5, 1986.  final  rule 
permanently  listing  D&C  Red  Nos.  8  and 
9  also  responded  to  CTFA's  arguments 
in  support  of  its  petition.  In  its 
submission  in  support  of  its  petition. 
CTFA  raised  questions  about  the 
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relevance  of  the  ingestion  studies  to  a 
determination  of  the  safety  of  the  uses 
of  D&C  Red  Nos.  8  and  9.  as  well  as 
several  other  issues.  FDA's 
determination  that  these  color  additives 
induce  cancer  in  animals,  including 
FDA's  responses  to  CTFA's  contentions, 
summarized  below,  appeared  in  the 
listing  document  in  the  Federal  Register 
(51  FR  43877). 

1.  In  its  laboratory  reports,  CTFA 
contended  that  the  chronic  studies  with 
mice  demonstrated  no  significant 
compound-related  effects.  In  addition, 
CTFA  contended  that,  in  Its  chronic 
studies  with  rats,  at  up  to  0.05  percent 
color  additive,  there  were  no  treatment- 
related  effects.  However,  CTFA 
acknowledged  that,  at  the  1.0  percent 
feeding  level,  signs  of  anemia  were 
evident  in  both  males  and  females;  in 
addition,  in  male  rats,  there  were 
serveral  notable  treatment-related 
splenic  lesions. 

CTFA  also  raised  various  points 
related  to  the  conduct  of  the  National 
Cancer  Institute  (NCI)/National 
Toxicology  Program  (NTP)  chronic  rat 
study  and  the  validity  of  the  data 
derived  from  the  bioassay.  CTFA 
maintained  that  dosages  used  in  the 
NCI/NTP  study  exceeded  the  maximum 
tolerated  dose:  that  the  results  of  the 
study  were  flawed  due  to  improper 
caging  of  animals,  alleged  violations  of 
good  laboratory  practices  and  the 
presence  of  other  carcinogens  in  testing 
rooms:  and  that  D&C  Red  No.  9  produces 
cancer  by  a  secondary  mechanism  and 
not  by  direct  carcinogenic  action. 

FDA  responded  to  these  points  in  the 
December  5, 1986,  final  rule.  The  agency 
agreed  that  the  increase  in  the  number 
of  rats  with  splenic  neoplasms  in  the 
CTFA  study  was  not  large  but  rejected 
CTFA's  claim  that  the  study  could  not 
be  used  to  provide  supportive  evidence 
that  D&C  Red  No.  9  is  a  carcinogen.  The 
ageny  considered  and  rejected  CTFA's 
arguments  that  the  outcome  of  the  NCI/ 
NTP  study,  (which  concluded,  among 
other  things,  that  the  color  additive  was 
carcinogenic  for  male  F-344  rats),  was 
materially  compromised  by  deficiencies 
in  its  design  or  conduct.  The  agency 
noted  that  the  chronic  toxicity/ 
carcinogenicity  studies  of  D&C  Red  No. 
9  (the  NCI/NTP  and  CTFA  studies  as 
well  as  FDA's  own  studies) 
demonstrated  a  common  pattern  of 
unusual  splenic  lesions  which  occurred 
only  in  the  treatment  groups,  and  that 
similar  lesions  had  been  described  in 
connection  with  several  other 
compounds  known  to  induce  splenic 
sarcomas  in  F-344  rats.  These  findings, 
combined  with  the  positive  result  of  the 
NCI/NTP  study,  support  the  agency's 


conclusion  that  exposure  to  D&C  Red 
No.  9  is  associated  with  the  occurence  of 
splenic  cancer  in  male  F-344  rats. 

With  respect  to  the  issue  of  secondary 
mechanism,  CTFA  maintained  that  there 
is  a  level  of  administration  of  D&C  Red 
No.  9  that  represents  a  threshold,  and 
that  it  does  not  induce  cancer  when 
administered  at  or  below  that  threshold. 
FDA  rejected  this  argument  because  no 
experimental  evidence  was  submitted  in 
the  CTFA  submission  to  support  this 
hypothesis,  and,  as  a  result,  no  serious 
analysis  could  be  made  of  this  issue. 

2.  CTFA  sponsored  an  in  vitro 
percutaneous  absorption  study  on  D&C 
Red  No.  9  in  an  attempt  to  determine 
whether  this  substance  penetrates 
excised  skin  and  whether  ingestion 
study  results  cou[d  be  used  in  evaluating 
the  safety  of  the  use  of  the  color 
additive  in  externally  applied  drugs  and 
cosmetics.  FDA  found  that  the  study 
was  performed  in  a  generally 
satisfactory  manner  and  that  D&C  Red 
No.  9  did  pass  though  the  skin.  On  this 
basis,  the  agency  concluded  that 
systemic  exposure  to  the  color  additive 
does  occur  fitim  external  use  and  that 
the  ingestion  studies  are  appropriate  for 
evaluating  the  safety  of  the  externally 
applied  uses  of  D&C  Red  No.  9. 

In  the  December  5, 1966,  document 
permanently  listing  these  color 
additives,  FDA  concluded  on  the  basis 
of  its  evaluation  of  the  data  for  the  color 
additives  that,  although  studies 
established  that  D&C  Red  No.  9  caused 
cancer  in  laboratory  animals, 
quantitative  risk  assessment  of  the  two 
color  additives  indicated  that  the  risk  of 
human  cancer  would  be  extremely  low 
from  use  in  ingested  drug  and  cosmetic 
lip  products  (provided  that  levels  of  use 
were  lowered  to  0.1  percent)  and  in 
externally  applied  drugs  and  cosmetics. 
Further,  the  agency  concluded  that  there 
would  be  no  benefit  to  the  public  from 
prohibiting  these  uses  of  the  color 
additives.  Thus,  FDA  concluded  that 
these  uses  of  D&C  Red  Nos.  8  and  9 
were  safe  under  the  limited  conditions 
of  use  prescribed  in  the  regulations 
permanently  listing  these  color 
additives. 

In  the  December  5, 1986,  document 
FDA  also  concluded  that  it  was 
appropriate  for  the  agency  to  apply  a  de 
minimis  exception  to  the  Delaney  clause 
of  the  act  in  this  instance,  where  these 
color  additives  pose  essentially  no 
additional  risk  of  cancer  to  the  public, 
and  risk  the  color  additives  may  present 
is  of  no  public  health  consequence,  and. 
under  these  circumstances,  the  Delaney 
clause  does  not  require  a  ban  of  these 
uses  of  D&C  Red  Nos.  8  and  9. 


The  Public  Citizen  Litigation  Group 
(Public  Citizen)  objected  to  the 
December  5. 1986  (51  FR  43877), 
permanent  listing  of  D&C  Red  Nos.  8 
and  9,  on  the  basis  that  FDA  is 
prohibited  under  the  Delaney  clause 
from  approving  color  additives  which 
have  bieen  found  to  be  animal 
carcinogens.  The  objections  stayed  the 
effective  date  of  the  final  regulations. 
Public  Citizen  did  not  request  a  hearing 
as  part  of  its  objections  but  incorporated 
the  basis  for  its  interpretation  of  the 
Delaney  clause  that  it  had  previously 
filed  in  Public  Citizen  v.  Department  of 
Health  and  Human  Services,  and  Public 
Citizen  v.  Young,  cases  on  OftC  Red  No. 
19  and  D&O  Orange  No.  17  involving  the 
same  legal  issues. 

CTFA  also  filed  comments  on  the 
December  5, 1986,  final  rule  for  D&C  Red 
Nos.  8  and  9.  "The  CTFA  comments 
stated  that  CTFA  supported  the 
permanent  listing  of  the  color  additives 
D&C  Red  Nos.  8  and  9.  However,  CTFA 
again  asserted:  (1)  That  because  of  en 
apparent  violation  of  the  maximum 
tolerated  dose  in  the  NTP  and  CTFA 
studies,  the  results  of  the  high-dose 
chronic  feeding  studies  produced 
questionable  evidence  of 
carcinogenicity,  and  (2)  there  was 
scientific  evidence  that  D&C  Red  No.  9 
is  not  a  primary  carcinogen. 

Concerning  (1)  above,  CTFA  stated 
that  it  considered  that  the  test 
compound  had  been  administered  in 
such  large  amounts  that  ncHinal 
functioning  of  the  test  animals  had  been 
impaired,  resulting  in  tumors  which 
were  not  directly  attributable  to  the 
compund  itself.  FDA  discussed  CTFA's 
arguments  on  this  subject  in  detail  in  die 
Federal  Register  (51  FR  43877).  CTFA 
did  not  present  any  new  data  in  support 
of  its  position  and  did  not  request  a 
hearing  on  the  subject. 

Concerning  its  argument  that  D&C 
Red  No.  9  is  not  a  primary  carcinogen, 
CTFA  stated  that  according  to  current 
scientific  understanding,  carcinogens 
may  be  divided  into  two  broad  classes, 
primary  and  secondary.  Primary 
carcinogens  are  those  that  initiate 
carcinogenesis  by  interacting  directly 
with  genetic  cell  material.  Secondary 
carcinogens  are  those  that  may  inhibit 
deoxyribonucleic  acid  (DNA)  repair, 
promote  the  growth  of  tumors,  suppress 
immune  mechanisms,  or  have  other 
indirect  effects. 

CTFA  argued  that  the  splenic  tumors 
observed  in  male  rats  in  both  the  NTP 
and  CTFA  studies  may  have  been  the 
result  of  a  secondary  effect  because  the 
evidence  in  these  studies  showed  that 
tumors  were  caused  by  a  toxic  effect  in 
rats  that  could  never  occur  at  the  much 
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lower  levels  to  which  humans  are 
exposed.  FDA  discussed  CTFA's 
arguments  on  this  subject  in  detail  in  the 
Federal  Register  (51  FR  43877).  CTFA 
did  not  present  any  new  data  in  support 
of  its  position  and  did  not  request  a 
hearing  on  the  subject. 

FDA,  in  the  Federal  Register  of  June  5, 
1987  (52  PR  21302).  published  a  final  rule 
which  confirmed  the  effective  date  for 
the  permanent  listing  of  D&C  Red  Nos.  8 
and  9.  In  response  to  objections,  FDA 
modified  several  aspects  of  the 
manufacturing  process  for  D&C  Red  No. 
9.  In  that  rule,  FDA  evaluated  and 
rejected  the  Public  Citizen's  objection  to 
the  December  5, 1986,  final  rule  (stating 
that  the  Delaney  clause  unequivocally 
prohibits  approval  of  the  color  additives 
D&C  Red  Nos.  8  and  9)  and 
acluiowledged  receipt  of  one  CTFA 
comment  (expressing  support  for  the 
permanent  listing  of  D&C  Red  Nos.  8 
and  9).  FDA  concluded  that,  under  any 
reasonable  standard,  D&C  Red  No.  8 
and  D&C  Red  No.  9  are  safe  for  use  in 
ingested  drug  and  cosmetic  lip  products 
and  in  externally  applied  drugs  and 
cosmetics,  and  that  the  Delaney  clause 
does  not  bar  permanent  listing  of  these 
color  additives. 

In  the  Federal  Register  of  July  31, 1987 
(52  FR  28552),  FDA  confirmed  the 
effective  date  for  the  June  5, 1987  (52  FR 
21302)  final  rule  that  amended  the  color 
additive  regulations  to  modify  the 
manufacturing  process  for  D&C  Red  No. 
9.  The  agency  received  no  objections  or 
requests  for  a  hearing  on  this  final  rule. 
Following  publication  of  the  July  31, 

1987,  final  rule.  Public  Citizen  on  August 
3, 1987,  filed  suit  in  the  U.S.  Court  of 
Appeals  for  the  Third  Circuit  in 
Philadelphia  to  overturn  the  FDA 
decision  to  permanently  list  DAC  Red 
Nos.  8  and  9.  Before  a  decision  was 
reached  by  that  Court  of  Appeals 
concerning  D&C  Red  Nos.  8  and  9,  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  decided  that  "the 
Delaney  clause  of  the  color  additive 
amendments  does  not  contain  an 
implicit  de  minimis  exception  for 
carcinogens  with  trivial  risk  to  humans" 
and  that  the  listing  of  DftC  Red  No.  19 
and  D&C  Orange  No.  17,  or  other 
carcinogenic  color  additives,  is  contrary 
to  law  (Public  Citizen  v.  Young,  831  F.2d 
1108  (D.C.  Cir.  1987)). 

Following  this  decision.  CTFA,  an 
intervenor  in  the  Court  of  Appeals'  case, 
petitioned  the  U.S.  Supreme  Court  to 
grant  a  %vrit  of  certiorari  on  the  latter 
decision.  On  April  28. 1968.  the  Supreme 
Court  denied  certiorari.  On  May  26. 

1988,  FDA  asked  the  Court  of  Appeals 
for  the  Third  Circuit  to  remand  the  case 
on  D&C  Red  Nos.  8  and  9  to  the  agency 


so  that  it  could  revoke  the  listings  of 
these  colors,  consistent  with  the  D.C. 
Circuit's  decision,  involving  the  same 
issues,  on  D&C  Red  No.  19  and  D&C 
Orange  No.  17.  Subsequently  the  Court 
of  Appeals  for  the  Third  Circuit  Granted 
the  agency's  request  and  remanded  to 
FDA  the  decision  on  D&C  Red  Nos.  8 
and  9. 

III.  Conclusions 

FDA  has  reviewed  the  petition  for 
D&C  Red  Nos.  8  and  9  in  light  of  its 
finding  of  carcinogenicity  and  the 
decision  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  on  D&C 
Red  No.  19  and  D&C  Orange  No.  17. 
FDA  concludes  that  it  must  deny  the 
color  additive  petition  to  permanently 
list  D&C  Red  Nos.  8  and  9  for  use  in 
ingested  drug  and  cosmetic  lip  products 
and  in  externally  applied  drugs  and 
cosmetics.  FDA  believes  that  previous 
findings  that  D&C  Red  No.  9  and, 
(because  it  is  toxicologically  equivalent) 
D&C  Red  No.  8  are  carcinogenic  in 
laboratory  test  animals  are  correct.  In 
addition,  there  are  no  scientific  issues 
raised  by  CTFA  that  have  not  been 
addressed.  Under  the  reasoning  of  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  that  D&C  Orange  No. 
17  and  D&C  Red  No.  19  cannot  be  listed 
as  color  additives  on  the  basis  of  a  de 
minimis  exception  to  section  706(b)  of 
the  act,  FDA  concludes  that  it  must  deny 
the  petition  for  D&C  Red  Nos.  8  and  9. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
removing  the  regulations  permanently 
listing  D&C  Red  Nos.  8  and  9  for  use  in 
ingested  drug  and  cosmetic  Hp  products 
and  in  externally  applied  drugs  and 
cosmetics  and  removing  the  regulations 
that  provide  for  the  provisional  use  of 
their  lakes  (51  FR  43877:  December  5. 
1986).  Related  Federal  Register 
documents  were  published  on  June  5, 
1987  (52  FR  21302).  and  July  31. 1987  (52 
FR  28552). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  15, 1988,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 


analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particlar  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

This  notice  is  issued  under  the 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (sec.  706(b),  (c).  and 
(d).  74  Stat.  399-403  (21  U.S.C.  376(b).  (c). 
and  (d),  the  transitional  provisions  of 
the  Color  Additive  Amendments  of  1960 
(Title  II,  Pub.  L  86-618,  sec.  203,  74  Stat. 
404-407  (21  U.S.C.  376  note))),  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
556,  557),  and  under  the  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10). 

Datrd:  July  12. 1988. 
|ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

(PR  Doc.  86-16044  Filed  7-14-B8:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

(OES  88-381 

AvaHabiHty  of  Draft  WNdamass  Review 
AmandnMnt  and  Supple  mental 
Environmental  Impact  Statement 

AOENCV:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 

action:  Notice  of  availability  of  a  Draft 
Wilderness  Review  Amendment  and 
Supplemental  Environmental  Impact 
Statement  for  the  Wilderness  Proposal 
of  the  Final  Comprehensive 
Conservation  Plan/Environmental 
Impact  Statement/Wilderness  Review 
for  the  Alaska  Peninsula  National 
Wildlife  Refuge.  Alaska. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  for  public 
review  a  Draft  Wilderness  Review 
Amendment  and  Supplemental 
Environmental  Impact  Statement  for  the 
Wilderness  Proposal  of  the  Final 
Comprehensive  Conservation  Plan/ 


Environmental  Impact  Statement/ 
Wilderness  Review  for  the  Alaska 
Peninsula  National  Wildlife  Refuge. 
Alaska,  pursuant  to  section  3(d]  of  the 
Wilderness  Act  of  1964,  section  1317  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980  (Alaska  Lands 
Act),  and  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Draft  Wilderness  Review 
Amendment  and  Supplemental 
Environmental  Impact  Statement 
analyzes  the  impacts  of  four  alternative 
wilderness  proposals  for  the  Alaska 
Peninsula  National  Wildlife  Refuge. 
DATES:  Comments  on  the  draft 
document  must  be  submitted  on  or 
before  August  30, 1988,  to  receive 
consideration  in  the  preparation  of  the 
Final  Supplemental  Environmental 
Impact  Statement. 

ADDRESS:  Comments  should  be  sent  to: 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  1011  E.Tudor  Road,  Anchorage. 
Alaska  99503-6199  (Attn:  William 
Knauer). 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Knauer,  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service.  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503- 
6199;  telephone  (907)  786-3399. 
SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  Draft 
Statement  may  be  obtained  by 
contacting  Mr.  Knauer. 

Copies  of  the  Draft  Wilderness 
Review  Amendment  and  Supplemental 
Environmental  Impact  Statement  are 
also  available  for  review  at  the  Office  of 
the  Regional  Director,  address  as  listed 
previously,  as  well  as  at  the  office  of  the 
Alaska  Peninsula  National  Wildlife 
Refuge,  King  Salmon,  Alaska,  and  at  the 
following  locations: 
U.S.  Fish  and  Wildlife  Service,  Division 

of  Refuges,  Main  Interior  Bldg.,  18th 

and  C  Streets  NW..  Washington,  DC 

20240; 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  500  NE.  Multnomah 

Street,  Suite  1692,  Portland,  OR  97232; 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  500  Gold  Avenue  SW., 

Albuquerque,  NM  87103; 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  Federal  Building,  Fort 

Snelling,  Twin  Cities,  MN  55111; 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  Richard  B.  Russell 

Federal  Bldg.,  75  Spring  Street  SW., 

Atlanta.  GA  30303; 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  One  Gateway  Center, 

Suite  700.  Newton  Corner,  MA  02158; 

and 
U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife,  1340  Union  Blvd., 

Lakewood,  CO  80225. 


The  Draft  Wilderness  Review 
Amendment  and  Supplemental 
Environmental  Impact  Statement  for  the 
Wilderness  Proposal  of  the  Final 
Comprehensive  Conservation  Plan/ 
Environmental  Impact  Statement/ 
Wilderness  Review  for  the  Alaska 
Peninsula  National  Wildlife  Refuge  was 
developed  by  the  U.S.  Fish  and  Wildlife 
Service,  U.S.  Department  of  the  Interior, 
to  fulfill  the  requirements  of  section 
1317(a)  of  the  Alaska  Lands  Act.  This 
section  requires  the  Secretary  of  the 
Interior  to  review,  in  accordance  with 
section  3(d)  of  the  Wilderness  Act,  all 
lands  in  refuges  in  Alaska  not 
Congressionally  designated  as 
wilderness  as  to  their  suitability  or 
nonsuitability  for  the  preservation  as 
wilderness  and  report  Department 
recommendations  to  the  President. 

Although  large  tracts  of  land  in  the 
refuge  were  found  to  meet  the  criteria  of 
the  Wilderness  Act  for  designation  as 
wilderness,  not  all  of  these  lands  were 
proposed  for  wilderness  designation 
because  of  management  strategies  that 
will  be  used  to  meet  refuge  purposes.  As 
a  result,  a  range  of  wilderness 
alternatives  was  evaluated  subsequent 
to  the  Service's  selection  of  its  proposed 
management  alternative  in  the  Final 
Alaska  Peninsula  Plan.  Four  wilderness 
proposals,  ranging  from  recommending 
all  refuge  lands  that  qualify  for 
wilderness  designation  to 
recommending  no  additional  lands  for 
wilderness  designation,  were  examined 
in  the  Draft  Statement.  The  Record  of 
Decision  for  the  Final  Alaska  Peninsula 
Plan  recommended  that  an  additional 
640,000  acres  be  proposed  for 
designation  as  wilderness  as  does  the 
proposed  action  in  the  Wilderness 
Review  Amendment  and  Supplemental 
Environmental  Impact  Statement. 

The  wilderness  review  in  the  Final 
Alaska  Peninsula  Plan/Environmental 
Impact  Statement/Wilderness  Review 
discussed  the  wilderness  suitability  of 
lands  on  the  refuge,  but  did  not 
adequately  evaluate  the  environmental 
impacts  of  the  wilderness  proposal.  To 
ensure  full  compliance  with  the 
Wilderness  Act  and  the  National  Policy 
Act  the  Fish  and  Wildlife  Service  has 
prepared  this  Wilderness  Review 
Amendment  and  Supplemental 
Environmental  Impact  Statement, 
clearly  discussing  the  proposal  for  and 
environmental  impacts  of  wildeness 
designation  on  the  refuge. 

All  agencies  and  persons  wishing  to 
comment  are  urged  to  do  so  as  soon  as 
possible.  However,  all  comments 
received  by  the  date  given  above  will  be 
considered  in  preparation  of  the  Final 
Supplemental  Environmental  Impact 
Statement. 


Date:  July  8, 1988. 
Brace  Blandiani, 

Director,  Environmental  Project  Review. 
(FR  Doc.  88-15622  FUed  7-14-88: 8:45  am) 

BHXING  CODE  4>ie-4S-M 


Geological  Survey 

Application  Estaltlishing  a  Tentative 
Closing  Date  for  Transmittal  of 
Applications  Under  the  Water 
Resources  Research  Grant  Program 
for  Fiscal  Year  1989 

Applications  are  invited  for  water 
research  projects  under  the  Water 
Resources  Research  Grant  Program. 

Authority  for  this  program  is 
contained  in  section  105  of  Pub.  L  98- 
242,  Water  Resources  Research  Act  of 
1984.  (42  U.S.C.  10301-10309) 

The  purpose  of  this  program  is  to 
provide  matching  grants  for  research 
concerning  any  aspect  of  water 
resource-related  problems  deemed  to  be 
in  the  national  interest. 

Applications  may  be  submitted  by 
water  resources  research  institutes  and 
other  qualified  educational  institutions, 
private  foundations,  private  firms, 
individuals,  and  agencies  of  State  or 
local  governments. 

Closing  Date  for  Transmittal  of 
Applications 

Applications  are  tentatively  due  on  or 
before  October  14, 198&  The 
announcement  will  state  the  actual  due 
date  for  receipt  of  the  applications. 

Program  Infoimation 

This  program  supports  research 
related  to  the  following  general  areas  of 
national  interest:  (1)  Aspects  of  the 
hydrologic  cycle;  (2)  supply  and  demand 
for  water  (3)  demineralization  of  saline 
and  other  impaired  waters;  (4) 
conservation  and  best  use  of  available 
supplies  of  water  and  methods  of 
increasing  such  suppUes:  (5)  water 
reuse;  (6)  depletion  and  degradation  of 
groundwater  supplies;  (7)  improvements 
in  the  productivity  of  water  when  used 
for  agricultural,  municipal,  or 
commercial  purposes;  and  (8)  the 
economic,  legal,  engineering,  social, 
recreational,  biological,  geographic, 
ecological,  and  other  aspects  of  water 
problems.  The  research  interests  for 
Fiscal  Year  (FY)  1989  are:  (1) 
Groundwater  quality;  (2)  water  quality 
management;  (3)  institutional  change  in 
water  resource  management;  and  (4) 
climate  variability  and  the  hydrologic 
cycle. 
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Application  Forms 

The  announcement  is  expected  to  be 
available  on  or  about  August  15, 1988, 
and  may  be  obtained  by  writing  to  the 
U.S.  Geological  Survey,  Attn:  Melissa 
Calloway— MS  205C.  Office  of 
Procurement  and  Contracts.  12201 
Sunrise  Valley  Drive,  Reston,  VA  22092 
and  requesting  a  copy  of  announcement 
7442.  All  organizations  that  applied  for  a 
FY  1988  award,  all  Historically  Black 
Colleges  and  Universities,  and  all 
organizations  that  requested  to  be 
retained  on  the  mailing  list  since  the  last 
announcement  will  be  mailed  a  copy  of 
the  announcement. 

Further  Information:  For  further 
information  contact  Robert  Robinson — 
MS  426,  U.S.  Geological  Survey.  Water 
Resources  Division,  12201  Sunrise 
Valley  Drive,  Reston,  VA  22092. 
Telephone:  703-648-6813. 

(Catalog  of  Federal  Domestic  Assistance 
Number  15.806)  ^ 

Dated:  July  11. 1988. 
Paul  A.  Denett, 

Acting  Assistant  Director  for  Administration. 
IFR  Doc.  88-15923  Filed  7-14-88;  8:45  am) 

BILLING  CODE  4310-31-M 


Bureau  of  Land  Management 

[AK-963-4213-15;  AA-395951 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2e50.7(d].  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a]  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601. 1613(f).  will  be 
issued  to  Chevak  Company  for 
approximately  7.20  acres.  The  lands 
involved  are  in  the  vicinity  of  Chevak, 
Alaska. 

A  parcel  of  land  located  within  Sec. 
32.  T.  16  N.,  R.  90  W..  Seward  Meridian. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Tundra 
Drums.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management.  701  C  Street.  Box  13, 
Anchorage.  Alaska  99513  ((907)  271- 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  August  15, 1988  to  tde  an 
appeal. 

However,  parties  receiving  service  by 
certified  mail  shall  have  30  days  from 
the  date  of  receipt  to  file  an  appeal. 
Appeals  must  be  filed  in  the  Bureau  of 


Land  Management  at  the  address 

identified  above,  where  the 

requirements  for  filing  an  appeal  may  be 

obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  Part  4,  Subpart 

E.  shall  be  deemed  to  have  waived  their 

rights. 

Ann  lohnson. 

Chief.  Branch  ofCalista  Adjudication. 

|FR  Doc.  88-15921  Filed  7-14-«0:  8:45  am] 

BILUNO  COOC  4)1(KIA-M 


I WY-930-08-4332-09 1 

Intent  To  Prepare  Environmental 
Impact  Statement;  Tliirteen  Western 
States 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  and 

conduct  public  scoping. 

summary:  Notice  is  hereby  given  that,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969.  as 
amended,  the  Bureau  of  Land 
Management  (BLM),  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  vegetation  treatment  measures 
proposed  for  use  on  BLM  administered 
lands  in  thirteen  contiguous  Western 
States.  The  purpose  of  the  vegetation 
treatment  program  is  to  manage  the 
vegetation  for  improved  forage  and 
habitat  condition  for  wildlife  and 
livestock,  and  provide  watershed 
protection.  Potential  vegetation 
treatment  measures  include  biological, 
chemical,  mechanical,  and  thermal 
methods,  individually  and  in 
combination.  The  EIS  will  analyze 
ground  and  aerial  application  of 
herbicides. 

DATES:  The  public  is  invited  to  submit 
issues,  concerns,  and  alternative 
treatment  suggestions  in  writing. 
Responses  and  comments  will  be 
accepted  until  Thursday.  August  15. 
1988.  Written  comments  should  be  sent 
to:  Jim  Melton;  Team  Leaden  Bureau  of 
Land  Management;  Casper  District;  1701 
East  E  Street;  Casper,  Wyoming  82601. 

Scoping  meetings  will  be  conducted  at 
the  following  locations  and  times: 

Arizona 

Four  scoping  meetings  will  be 
conducted  on  August  2. 1988,  from  7  to  9 
p.m.  at  the  following  locations: 
Arizona  Strip  District.  Vermillion/ 

Shivwits  Resource  Area  Office.  225 

North  Blu^  Street.  St.  George.  Utah 

84770 
Safford  District  Office,  425  East  4th 

Street.  Safi^ord,  Arizona  85546 


Phoenix  District.  2015  West  Deer  Valley 

Road,  Yuma.  Arizona  85364 
Yuma  District  Office.  3150  Winsor 

Avenue,  Phoenix,  Arizona  85027 

Colorado 

None  planned. 

Idaho 

A  scoping  meeting  will  be  conducted 
on  August  1, 1988,  at  7  p.m.  at  the 
following  location: 

Boise  District  Office,  District  Conference 
Room,  3948  Development  Avenue, 
Boise.  ID  83705 

Montana 

None  planned. 
Nevada 

None  planned. 

New  Mexico 

Scoping  meetings  will  be  conducted  at 
the  following  times  and  locations: 

1.  August  3. 1988,  at  1  p.m. — Agricultural 
Auditorium,  New  Mexico  State 
University  Campus.  Las  Cruces,  New 
Mexico  88005 

2.  August  4, 1988,  at  10  a.m. — Bondurant 
Room,  Roswell  Public  Library. 
Roswell,  New  Mexico  88201 

3.  August  9. 1988.  at  7  p.m. — District 
Office  Conference  Room,  435  Montano 
Road  NE.  Albuquerque.  New  Mexico 
87107 

4.  August  10. 1988,  at  7  p.m. — Sagebrush 
Inn,  Highway  64.  Taos.  New  Mexico 
87571 

5.  August  11. 1988.  at  1  p.m.— Farmington 
Resource  Area  Office,  Conference 
Room,  1235  La  Plata  Highway. 
Farmington,  New  Mexico  87401 

Oregon 

A  scoping  meeting  will  be  conducted 
on  August  4, 1988,  at  7  p.m.  at  the 
following  location: 
Riverhouse  Motor  Inn,  Mt.  Bachelor 

Room.  Bend.  OR  97701 

Utah 

A  scoping  meeting  will  be  conducted 
on  August  5. 1988.  at  10  a.m.  at  the 
following  location: 
Utah  State  Office,  4th  Floor  Conference 

Room,  324  South  State  Street.  Salt 

Lake  City,  UT  64111 

Wyoming 

A  scoping  meeting  will  be  conducted 
on  August  9, 1988,  at  1:30  p.m.  at  the 
following  location: 
Casper  District  Office,  1701  East  "E" 

Street,  Casper,  WY  82601 
ADORCSSCS:  For  the  convenience  of  the 
public,  the  following  individuals  should 
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be  contacted  within  the  respective  state 
for  additional  information: 

Arizona 

John  Augsburger,  Safford  District  Office. 
425  E.  4fh  Street,  Safford.  AZ  85546 
Phone:  (602)  428-4040 

Colorado 

Scott  F.  Archer,  Colorado  State.  Office, 

2850  Youngfield  Street,  Lakewood.  CO 

80215,  Phone:  (303)  236-1762 
Jeanette  Pranzo,  Colorado  State  Office. 

2850  Youngfield  Street,  Lakewood,  Co 

80215,  Phone:  (303)  776-1752 

Idaho 

Karl  Gebhart.  Idaho  State  Office.  3380 
Americana  Terrace.  Boise.  ID  83706 
Phone:  (208)  334-1892 

Montana 

Hank  McNeel,  Montana  State  Office. 
Granite  Tower.  222  N.  32nd  Street. 
P.O.  Box  36800.  Billings  MT  59107 
Phone:  (406)  657-6655 

Nevada 

Steve  Smith.  Nevada  State  Office,  850 
Harvard  Way,  P.O.  Box  12000,  Reno. 
NV.  89520  Phone:  (702)  784-5748 

New  Mexico 

Jan  Knight  New  Mexico  State  Office. 
P.O.  Box  1449.  Santa  Fe.  NM  87504- 
1449  Phone:  (505)  988-6231 

Oregon  ^ 

Diane  White,  Oregon  State  Office.  P.O. 
Box  2965.  Portland.  OR  97208  Phone: 
(503)  231-6847 

Utah 

Douglas  Wood,  Richfield  District  Office. 
150  East  900  North.  Richfield,  UT 
84701  Phone:  (801)  896-8221 

Wyoming 

Clif  Fanning,  P.O.  Box  1828,  Cheyenne, 
WY  82003.  Phone:  307  772-2080 

Jim  Mellon,  1701  East  "E"  Street.  Casper, 
WY  82601,  Phone:  (307)  261-5101 

SUPPLEMENTAL  INFORMATION:  The 

proposed  action  and  alternatives  will 
incorporate  a  mix  of  vegetation 
treatment  measures  including  biological, 
chemical,  mechanical,  and  thermal 
methods  to  achieve  the  most  cost 
effective  and  practical  means  of 
satisfying  specific  management 
objectives.  Alternatives  will  include 
various  combinations  of  the 
aforementioned  treatments  under  four 
basic  themes  consisting  of:  the  Proposed 
Acdon,  No  Action,  No  Aerial 
Application  of  Herbicides,  and  No 
Herbicide  Use.  The  proposed  action  will 
represent  an  integrated  pest 
management  approach  for  the 


vegetation  treatment  program.  The 
Environmental  Consequences  will 
depict  reasonably  foreseeable  direct, 
indirect,  and  cumulative  impacts  of  the 
Proposed  Action  and  Alternatives. 
Impacts  on  the  biological,  physical,  and 
social  components  of  the  human 
environment  will  be  analyzed. 

Dale:  July  11. 198& 
Hillary  A.  Oden. 
State  Director 
[FR  Doc.  88-15961  Filed  7-14-88:  8  45  am) 

BILUNG  COOC  4310-22-M 

[OR-01O-0S-441O-12:GP8-185] 

Extension  of  ttie  Comnnent  Period  for 
ttte  Warner  Lakes  Plan  Amendment  for 
Wetlands  and  Associated  Uplands 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Extension  of  comment  period. 

summary:  The  Bureau  of  Land 
Management  (BLM)  has  extended  the 
comment  period  for  the  Warner  Lakes 
Plan  Amendment  for  Wetlands  and 
Associated  Uplands  as  published  in  the 
Federal  Register  May  26, 1988. 
DATE:  Written  comments  on  the  plan 
must  be  submitted  by  September  2, 1988 
to:  District  Manager.  Lakeview  District 
Office,  P.O.  Box  151,  Lakeview.  Oregon, 
97630. 

FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Snyder.  District  Plaiming 
Coordinator,  Bureau  of  Land 
Management  P.O.  Box  151.  Lakeview. 
Oregon  97630,  (503)  947-2177. 
)udy  Nelson, 
District  Manager. 
[FR  Doc.  88-15922  Filed  7-14-88;  8:45  am] 

BIU.MG  COOC  4310-33-M 

[AK-080-0ft-4333-02] 

Designation  of  Off-Road  Vehicle  (ORV) 
Use  Areas  for  the  Steese  National 
Conservation  Area  (Steese  NCA) 

This  notice  of  designated  ORV  use 
area  applies  to  all  lands  and  water 
surfaces  within  the  Steese  National 
Conservation  Area  and  the  Pinnell 
Mountain  National  Recreational  Trail, 
as  shown  on  the  Steese  National 
Conservation  Area  Off-Road  Vehicle 
Designations  Map.  and  is  subject  to 
valid  existing  rights. 

This  order  is  issued  pursuant  to  43 
CFR  Subpart  8342  and  in  accordance 
with  the  authority  and  requirements  of 
Executive  Order  11644  and  11989  and 
implements  provisions  of  the  Steese 
NCA  Resources  Management  Plan 
signed  on  February  2, 1986.  This  order 


will  remain  in  effect  until  rescinded  or 
modified  by  the  District  Manager, 
Steese/White  Mountains  District. 

Definitions:  The  term  "winter  use" 
refers  to  the  period  of  time  between 
October  15  and  April  30,  inclusive.  "Hie 
term  "summer  use"  refers  to  the 
remaining  period  of  time  between  May  1 
and  October  14.  The  terms  "gross 
vehicle  weight"  and  "GVW"  refer  to  the 
loaded  weight  of  the  vehicle,  including 
gear,  passengers,  and  fuel. 

A.  Limited  ORV  Use  Designations 

1.  The  foothills  areas,  as  shown  on  the 
Sfeese  National  Conservation  Area  Off- 
Road  Vehicle  Designations  Map,  are 
open  to  use  of  ORVs  that  weight  less 
than  1,500  pounds  GVW.  Subject  to 
valid  existing  rights,  the  use  of  ORVs 
weighing  over  1.500  pounds  GVW  in 
these  areas  is  prohibited  without  written 
authorization  from  the  District  Manager. 
Steese/White  Mountains  District,  except 
that  written  authorization  is  not 
required  by  this  notice  for  use  of  ORVs 
on  the  Montana  Creek  Trail  horn  the 
Steese  NCA  boundary  along  Bachelor 
Creek  to  its  confluence  with  Preacher 
Creek;  the  Harrison  Creek  Trail  along 
the  North  Fork  of  Harrison  Creek  to 
Harrison  Creek,  and  downstream  to 
Squaw  Creek:  and  the  Portage  Creek 
Trail  along  Bottom  Dollar  Creek 
downstream  to  Harrison  Creek.  These 
trails  are  identified  on  the  Steese 
National  Conservation  Area  Off-Road 
Vehicle  Designations  Map. 

2.  The  highlands  areas,  as  shown  on 
the  Steese  National  Conservation  Area 
Off-Road  Vehicle  Designations  Map,  are 
managed  to  protect  the  wild  and  natural 
character  of  the  area.  Subject  to  valid 
existing  rights,  these  areas  are  open  to 
winter  use  by  snowmachines  that  weigh 
less  than  1,500  pounds  GVW.  Any  other 
ORV  use  in  these  areas  is  prohibited 
without  written  authorization  from  the 
District  Manager,  Steese/White 
Mountain  District. 

3.  Birch  Creek  has  been  designated, 
and  is  managed  as,  a  "wild"  river 
pursuant  to  the  Wild  and  Scenic  Rivers 
Act  (WSRA,  Pub.  L  90-542).  Subject  to 
valid  existing  rights,  the  Birch  Creek 
National  Wild  River  corridor  is  open  to 
winter  use  of  snowmachines  that  weight 
less  than  1.500  pounds  GVW.  Any  other 
ORV  use  in  this  area  is  prohibited 
without  written  authorization  from  the 
District  Manager,  Steese/White 
Mountains  District 

B.  Closed  to  ORV  Use  Designation 

1.  There  are  two  designated  Research 
Natural  Areas  (RNAs).  (Mount  Prindle 
and  the  Big  Windy  Hot  Springs)  shown 
on  the  Steese  National  Conservation 
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Area  Off-Road  Vehicle  Designations 
Map.  Both  areas  are  closed  to  all  ORV 
use.  These  areas  have  been  identifled  as 
having  representative  examples  of 
ecosystems  or  unusual  natural  features 
that  are  of  scientific  interest  for  the 
Ecological  Reserve  System. 

The  foregoing  provisions  are  not 
applicable  to  any  Federal,  state,  or  local 
law  enforcement  officer,  or  any  member 
of  any  organized  rescue  or  fire 
suppression  force  in  the  performance  of 
an  official  duty. 

Signs  will  be  placed  at  major  access 
points  showing  ORV  use  restrictions. 
Maps  identifying  these  designated  use 
areas  are  available  at  the  office  listed 
below.  Operators  of  ORVs  in  violation 
of  these  designations  are  subject  to  the 
penalties  prescribed  in  43  Cni  Subpart 
8340.0-7. 

Direct  questions  are  responses  to: 
Steese/White  Mountains  District 
Manager,  Bureau  of  Land  Management, 
1541  Gaffney  Road,  Fairbanks  Alaska 
99703,  (907)  356-5367. 

Dated:  June  27. 1988. 
Donald  E.  RunlMrg, 

District  Manager,  Steese/White  Mountain 

District 

[FR  Doc.  88-15406  Filed  7-14-88:  8:45  ami 

MLLING  COOC  431(KIA-M 

[AK-080-0S-4333-02] 

DMignation  of  Off-Road  Vettlcle  (ORV) 
Use  Areas  for  ttte  White  Mountains 
Nationai  Recreation  Area  (White 
Mountains  NRA)  and  Associated  Lands 

This  notice  of  designated  ORV  use 
areas  applies  to  all  lands  and  water 
surfaces  within  the  White  Mountains 
National  Recreation  Area  and  BLM- 
managed  lands  between  the  White 
Mountains  NRA  and  the  Steese  and 
Elliottt  Highways,  as  shown  on  the 
White  Mountains  National  Recreation 
Area  Off-Road  Vehicle  Designations 
Map,  and  is  subject  to  valid  existing 
rights. 

This  order  is  issued  pursuant  to  43 
CFR  Supart  8342  and  in  accordance  with 
the  authority  and  requirements  of 
Executive  Order  11644  and  11989,  and 
implements  provisions  of  the  White 
Mountains  NRA  Resource  Management 
Plan  signed  on  February  2, 1986.  This 
order  will  remain  in  effect  until 
rescinded  or  modified  by  the  District 
Manager,  Steese/White  Mountains 
District. 

Definitions:  The  term  "winter  use" 
refers  to  the  period  of  time  between 
October  IS  and  April  30,  inclusive.  The 
term  "summer  use"  refers  to  the 
remaining  period  of  time  between  May  1 
and  October  14.  The  terms  "gross 
vehicle  weight"  and  "GVW"  refer  to  the 


loaded  weight  of  the  vehicle,  incuding 
gear,  passengers,  and  fuel. 

A.  Limited  ORV  Use  Designations 

1.  The  foothills  area,  as  shown  on  the 
White  Mountains  National  Recreation 
Area  Off-Road  Vehicle  Designations 
Map,  is  open  to  use  of  ORVs  that  weight 
less  that  1,500  pounds  GVW.  Subject  to 
valid  existing  rights,  the  use  of  ORVs 
weighting  over  1,500  pounds  GVW  is 
prohibited  for  all  other  lands  in  this  area 
without  written  authorization  from  the 
District  Manager,  Steese/White 
Mountains  District.  Written 
authorization  is  not  required  by  this 
notice  for  use  of  ORVs  that  weight  over 
1.500  pounds  GVW  on  the  U.S.  Creek 
Road  and  the  mining  tailings  along 
Nome  Creek. 

2.  The  highlands  area,  as  shown  on 
the  White  Mountains  National 
Recreation  Area  Off-Road  Vehicle 
Designations  Map,  is  managed  to  protect 
the  wild  and  natural  character  of  the 
area.  Subject  to  valid  existing  rights,  this 
area  is  open  to  winter  use  by 
snowmachines  that  weigh  less  than 
1,500  pounds  GVW.  All  ORV  use  is 
prohibited  in  the  Windy  Creek  drainage, 
and  the  Fossil  Creek  drainage  below  the 
Windy  Gap  cabin,  from  April  15  to 
August  31,  inclusive,  in  order  to  avoid 
disturbance  to  known  peregrine  falcon 
nesting  areas.  All  other  ORV  use  is 
prohibited  without  written  authorization 
from  the  District  Manager,  Steese/White 
Mountains  District. 

3.  Beaver  Creek  has  been  designated, 
and  is  managed  as,  a  "wild"  river 
pursuant  to  the  Wild  and  Scenic  Rivers 
Act  (WSRA,  Pub.  L  90-542).  Except  for 
the  closures  noted  above  for  Windy 
Creek  and  Fossil  Creek,  and  subject  to 
valid  existing  rights,  the  Beaver  Creek 
National  Wild  River  corridor  is  open  to 
winter  use  of  snowmachines  that  weigh 
less  than  1,500  pounds  GVW.  Any  other 
ORV  use  is  prohibited  without  written 
authorization  from  the  District  Manager, 
Steese/White  Mountains  District. 

4.  The  White  Mountains  Summer  Trail 
(specifically,  the  land  within  12.5  feet  of 
the  centerline  of  the  trail)  is  managed  as 
a  non-motorized  recreation  trail  and  is 
closed  to  all  motorized  vehicle  use, 
exept  that  the  trail  is  open  to  winter  use 
by  snowmachines  that  weigh  less  than 
1,500  pounds  GVW  to  the  extent 
necessary  to  allow  these  snowmachines 
to  cross  the  trail  at  right  angles,  more  or 
less,  incidental  to  accessing  State  or 
Federal  lands  otherwise  open  to  such 
use. 

B.  Closed  to  ORV  Use  Designation 

1.  There  are  three  designated 
Research  Natural  Areas  (RNAs)  shown 
on  the  White  Mountains  National 


Recreation  Area  OfT-Road  Vehicle 
Designations  Map  (Serpentine  Slide, 
Limestone  ]ags,  and  Mount  Prindle), 
which  are  closed  to  all  ORV  use.  Iliese 
have  been  identified  as  having 
representative  examples  of  ecosystems 
or  unusual  natural  features  that  are  of 
scientific  interest  for  the  Ecological 
Reserve  System. 

The  foregoing  provisions  are  not 
applicable  to  any  Federal,  state,  or  local 
law  enforcement  officer,  or  any  member 
of  any  organized  rescue  or  fire 
suppression  force  in  the  performance  of 
an  official  duty. 

Signs  will  be  placed  at  major  access 
points  showing  ORV  use  restrictions. 
Maps  identifying  these  designated  use 
areas  are  available  at  the  office  listed 
below.  Operators  of  ORVs  in  violation 
of  these  designations  are  subject  to  the 
penalties  prescribed  in  43  CFR  Subpart 
8340.0-7. 

Direct  questions  and  responses  to: 
Steese/White  Mountains  District 
Manager,  Bureau  of  Land  Management, 
1541  Gaffiiey  Road,  Fairbanks,  Alaska 
99703,  (907)  356-5367. 

Date:  June  27, 1988. 
Donald  E.  Runberg, 

District  Manager,  Steese/White  Mountains 
District 

[PR  Doc.  88-15405  Filed  7-14-«8;  8:45  am] 
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[NV-930-0S-4212-11:  N-4S582] 

Battie  Mountain  District;  Tonopah 
Resource  Area;  NV 

aoency:  Bureau  of  Land  Management, 
Department  of  The  Interior. 

action:  Realty  action;  classification  of 
Federal  lands  for  lease  or  sale  for 
recreation  and  public  purposes  in  Nye 
County,  NV. 

SUMMANV:  In  response  to  an  application 
from  the  Beatty  Water  and  Sanitation 
District  for  a  sewage  treatment  plant 
site,  the  following  described  lands  have 
been  identified  as  suitable  for  lease  or 
sale  under  the  authority  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869,  et  seq.): 

Mount  Diablo  Meridian 

T.  12  S.,  R.  47  R. 
Sec.  19.  W^SEV4.  SEV^SEV^: 
Sec.  30.  W^NWV^NEVdNEVi.  EV^NWViN 
EV*,  NEVtSWVtNEV,. 

A  parcel  of  land  containing  155  acres. 

These  lands  are  not  required  for  any 
Federal  purpose.  Disposal  is  consistent 
with  the  Bureau's  planning  for  this  area 
and  would  be  in  the  public  interest.  No 
conflicts  with  State  or  local  plans  have 


been  identified.  The  grazing  lessee  will 
be  given  the  two-year  notification 
prescribed  in  Section  402(g)  of  the 
Fedieral  Land  Policy  and  Management 
Act  of  1976. 

The  lands  described  in  this  notice 
meet  the  criteria  for  classification  set 
forth  in  43  CFR  2410.1-2  and  2430.4. 
They  will  not  be  offered  for  lease  or  sale 
until  the  classification  becomes  effective 
and  all  required  environmental, 
archaeological,  and  mineral  reports 
have  been  completed. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  in  accordance  with 
the  Act  of  August  30, 1890  (43  U.S.C.  94). 

2.  All  mineral  deposits  in  the  lands  so 
patented  and  to  the  United  States,  or 
persons  authorized  by  it,  the  right  to 
prospect  for,  mine,  and  remove  such 
deposits  from  the  same  under  applicable 
law. 

And  would  be  subject  to:  1.  Provisions 
of  the  Recreation  and  Public  Purposes 
Act  and  to  all  applicable  regulations  of 
the  Secretary  of  the  Interior. 

2.  All  valid  existing  rights  documented 
on  the  official  land  records  at  the  time  of 
patent  issuance. 

3.  Any  other  reservations  the 
Authorized  Officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  above  described 
public  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  locations  under  the 
mining  laws,  except  as  to  applications 
under  the  mineral  leasing  laws  and 
applications  under  the  Recreation  and 
Public  Purposes  Act.  The  segregative 
e^ect  will  end  upon  issuance  of  patent 
or  as  specified  in  an  opening  order  to  be 
published  in  the  Federal  Register. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  P.O.  Box  1420.  Battle 
Mountain,  NV  89820.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Date:  June  29, 1988. 
Tony  L.  nununor. 

District  Manager,  Batt/e  Mountain,  Nevada. 
[FR  Doc.  88-16011  Filed  7-14-88: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclaniation 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Hoover  Powerplant  Modification, 
Boulder  Canyon  Project,  Arizona/ 
Nevada 

AGENaES:  Bureau  of  Reclamation, 
Department  of  the  Interior  and  Western 
Area  Power  Administration,  Department 
of  Energy. 

ACTION:  Notice  of  receipt  of  a  proposal 
for  the  study  of  hydropower 
development  on  the  Boulder  Canyon 
Project,  Arizona/Nevada;  request  for 
comments  or  additional  proposals. 

summary:  Hoover  Dam  is  an  existing 
Bureau  of  Reclamation  (Reclamation) 
structure  which  includes  two  existing 
powerhouses  containing  17  main 
generating  units. 

By  letter  dated  May  3, 1988,  the 
Arizona  Power  Authority  (APA)  and  the 
Colorado  River  Commission  of  Nevada 
(CRC)  jointly  submitted  a  proposal  to 
Reclamation  and  the  Western  Area 
Power  Administration  (Western) 
wherein  APA  and  CRC  have  proposed 
to  study  the  feasibility  of  additional 
power  development  at  Hoover  Dam,  and 
if  feasible,  finance  the  Hoover 
Powerplant  Modification  (Modification) 
for  development  by  Reclamation, 
pursuant  to  the  provisions  of  the  Boulder 
Canyon  Project  Act  of  1928  (43  U.S.C. 
617,  et  seq.)  (Act)  and  the  Contributed 
Funds  Act  (43  U.S.C.  395).  Reclamation 
and  Western  believe  that  any  study 
must  evaluate  the  capability  of  the 
existing  transmission  system  to  deliver 
the  proposed  additional  capacity  and 
determine  any  additions  to  the  existing 
transmission  system  that  may  be 
required.  Additional  environmental 
studies  could  also  be  required. 

The  proposed  Modification  program 
would  involve  the  construction  of 
additional  generating  equipment  at  or 
near  the  existing  powerhouses  and 
would  necessarily  be  integrated 
operationally  and  physically  with  the 
existing  facilities. 

All  capacity  from  existing  generating 
units  (including  uprating)  and  all  energy 
that  can  be  generated  with  the  available 
water  supply  at  Hoover  Dam  are  fully 
allocated.  The  proposed  Modification 
program  would  not  increase  the 
available  energy  from  Hoover.  However, 
the  proposed  Modification  program 
would  increase  the  generating  capacity. 


which  would  allow  APA  and  CRC  to  use 
their  energy  allocations  in  greater 
concentrations  during  times  of  peak 
demand. 

Following  the  30-day  comment  period. 
Reclamation  and  Western  will  evaluate 
the  proposal,  comments  on  the  proposaL 
and  any  additional  proposals,  and 
determine  what  action  is  appropriate  at 
that  time. 

DATES:  Additional  proposals  or  written 
comments  concerning  this  Notice  should 
be  submitted  on  or  before  August  15. 
1988. 

ADDRESS:  Additional  proposals  or 
written  comments  concerning  this  notice 
should  be  sent  to:  Mr.  Benedict  R. 
Radecki,  Assistant  Manager, 
Washington  Liaison  Office-Resource 
Management,  Bureau  of  Reclamation, 
18th  and  C  Streets  NW..  Washington. 
DC  20240. 

Availability  of  Information:  Copies  of 
the  proposal  may  be  obtained  upon 
request  from  the  contacts  identified 
below. 

FOR  FURTHER  INFORSUTKMI  CONTACT: 

Mr.  Joe  Maestas,  Acting  Regional 
Supervisor  of  Power,  Lower  Colorado 
Region,  Bureau  of  Reclamation,  P.O.  Box 
427,  Boulder  City,  Nevada  89005,  (702) 
293-8104,  concerning  power 
development  matters;  or  Mr.  Earl  W. 
Hodge,  Assistant  Area  Manager  for 
Power  Mariceting,  Boulder  City  Area 
Office,  Western  Area  Power 
Administration,  P.O.  Box  200,  Boulder 
City.  Nevada  89005.  (702)  477-3255, 
concerning  power  marketing  and 
transmission  matters. 

SUPPIf  MENTARY  INFORMATION: 

Reclamation  completed  a 
congressionally  authorized  feasibility 
study,  "Hoover  Power  Plant 
Modification  Feasibility  Report,"  in 
December  1982.  concluding  that  the 
proposed  Modification  program  was 
feasible  at  that  time.  In  December  1984, 
Reclamation  also  issued  a  Final 
Environmental  Impact  Statement  on  the 
proposed  Modification  program 
(Statement  No.  FES  84-48  dated 
December  27, 1984). 

The  proposed  Modification  program 
consists  of  two  250-MW  generating 
imits  which  would  operate  in  parallel 
with  generating  units  on  an  existing  25- 
foot  diameter  penstock  and  which 
would  share  the  existing  reservoir 
intake  works  with  the  remaining 
generating  units. 

Reclamation  is  responsible  for 
planning,  designing,  constructing, 
operating,  and  maintaining  electrical 
power  generation  facilities  as  authorized 
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by  Congress.  Reclamation  is  also 
responsible  for  allocating  all  costs  for 
Reclamation  project  purposes  and 
determining  the  reimbursable  costs  to  be 
recovered  by  revenues.  Western  is 
responsible  for  marketing  that  power 
which  is  surplus  to  project  needs, 
constructing  transmission  facilities, 
making  transmission  arrangements, 
assuring  recovery  of  all  costs  assigned 
to  power  for  repayment,  and  for  setting 
power  and  transmission  rates. 
Reclamation  and  Western  will  work 
together  in  the  negotiation  and 
execution  of  any  contracts  relating  to 
the  proposal. 

In  order  for  generating  capacity  made 
available  by  the  proposed  Modiflcation 
program  to  be  used  and  useful,  a 
developer  must  have  a  contract  with  the 
Secretary  of  the  Interior  (Secretary)  for 
the  release  of  water  through  the  Hoover 
Powerplant  Modification  program 
turbines.  However,  the  Secretary  is 
already  and  will  continue  to  be 
contractually  committed  to  the  use  of  all 
available  water  releases  for  the 
exclusive  beneficial  use  of  the  current 
Hoover  contractors  as  specified  in  the 
Hoover  Power  Plant  Act  of  1984.  Hence, 
any  use  of  water  by  a  Modification 
developer  must  be  accomplished  within 
the  fi-amework  of  those  contracts,  and 
absent  a  voluntary  relinquishment  of 
rights  by  an  existing  contractor,  such 
use  must  be  restricted  to  the  situation 
where  the  Modification  developer(s)  and 
the  existing  contractor(s)  are  one  and 
the  same;  i.e.,  capacity  made  available 
by  the  Modification  program  can  only  be 
contracted  for  by  an  existing  Hoover 
contractor. 

Section  5  of  the  Act  further  provides 
that  preference  to  applicants  for  the  use 
of  water  and  appurtenant  works  and 
privileges  for  the  generation  and 
distribution  of  hydroelectric  energy 
"shall  be  given  first  to  a  State  for  use  in 
that  State,  and  the  States  of  Arizona, 
California,  and  Nevada  shall  be  given 
equal  opportunity  as  such  applicants." 

Date:  July  11, 19e& 
C  Dale  Duvall. 

Commissioner,  Bureau  of  Reclamation. 

Date:  July  5, 1968. 
William  H.  Clagett 
Administrator.  Western  Arwj  Power 
Administration. 

[FR  Doc.  88-15946  Filed  7-14-88: 8:45  am] 
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INTERNATIOHAL  JOINT 
COMMISSION— UNITED  STATES  AND 
CANADA 

Public  Hearings;  a  Request  From 
QoveriMnents  That  the  Commission 
Examine  Into  and  Report  Upon  the 
Water  Quality  and  Quantity 
Implications  of  a  Propoaed  Mine 
Development  on  Caiiin  Creelt  In  British 
Columbia 

Notice  is  hearby  given  that  the 
International  Joint  Commission  will 
conduct  public  hearings  on  the  report  of 
the  Flathead  River  International  Study 
Board  regarding  the  water  quality  and 
quantity  implications  of  a  proposed 
mine  development  on  Cabin  Creek  in 
British  Columbia.  The  Commission  was 
requested  by  the  Governments  of 
Canada  and  the  United  States  to 
examine  and  report  on  the  present  state 
of  water  quality  and  quantity  at  the 
border,  the  nature,  location  and 
significance  of  fisheries  currently 
dependent  on  the  waters  of  the  Flathead 
River,  and  on  the  effects  of  the 
construction,  operation  and  post-mine 
reclamation  of  the  proposed  Cabin 
Creek  coal  mine  on  current  waters. 
David  A.  URocIm. 
Secretory.  United  States  Section. 
July  B,  1960. 

The  public  hearings  will  be  held  at  the 
following  times  and  locations: 
September  20, 1988 

2:00  p.m.  and  7:30  pjn. 

Cavanaugh's  Motor  Inn 

Kalispell,  Montana 
September  21, 1988 

2:00  p.m.  and  7:30  p.m. 

The  Inn  of  the  South 

Cranbrook.  British  Columbia. 

These  pubUc  hearings  will  allow  all 
interested  parties  to  make  presentations 
to  the  Commission.  Any  interested 
person  or  organization  may  address  the 
hearing  in  either  location,  although  the 
time  allowed  for  presentation  may  be 
limited.  Written  submissions  may  also 
be  sent  to: 
Secretary,  Canadian  Section, 

International  Joint  Commission.  100 

Metcalfe  Street.  Ottawa.  Ontario  10? 

SMI,  (613)  995-2964 
Secretary,  United  States  Section. 

International  Joint  Commission.  2001 

"S"  Street.  NW..  Washington,  DC 

2044a  (202)  673-6222 

Prior  to  the  formal  public  hearings,  the 
Flathead  River  International  Study 
Board  will  conduct  two  public 
information  meetings  on  its  report  to  the 
Commission  at  Cranbroolc  B.C.  July  27. 
7:30  p.m.  at  the  Inn  of  the  South,  and 


Kalispell,  Montana.  July  28,  7:30  p.m.  at 
the  Outlaw  Inn. 

These  meetings  have  been  designed  to 
allow  members  of  the  public  to  hear  first 
hand  from  members  of  the  Board  about 
their  findings  and  to  obtain  further 
information  about  the  study.  Copies  of 
the  Board's  report  will  be  available  at 
the  meetings  and  may  be  requested  from 
the  Commission  Secretaries  at  the 
addresses  above. 
[FR  Doc.  88-15920  Filed  7-14-88:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative  Notice  to  the 
Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
N 


Date:  July  12. 1968. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice.  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2).  the 
location  of  the  records  (3).  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4).  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington.  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission.  Washington. 
DC. 

(1)  Land  O'Lakes.  Inc..  4001  Lexington 
Ave.,  No..  Aiden  Hills.  MN  55126. 

(2)  4001  Lexington  Ave.,  No.,  Arden 
Hills.  MN  55126. 

(3)  Herb  Sorvik.  P.O.  Box  116. 
Minneapolis,  MN  5544a 
NorsU  R.  McGee, 

Secretary. 

(FR  Doc.  88-15956  Filed  7-14-88:  ft45  am] 
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Motor  Carrier  Applications  To 
Consoidste,  Merge  or  Acquire  Control 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations,  and  securities  issuances) 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  1162.1. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  49  CFR 
1182.3  and  shall  include  the  required 
certification.  Failure  seasonable  to 
oppose  will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or.  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Applicants  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  on  a  non-complying 
applicant  shall  stand  denied. 

Findings 

The  findings  for  these  applications  are 
set  forth  at  49  CFR  1182.6. 

MC-F-19192,  filed  June  27, 1988.  Allen 
Transportation  Company  Inc.  (Allen) 
(1331  "C"  St..  Sacramento,  CA  95852}— 
Purchase — Boise  School  Bus  4  Charter 
Service  doing  business  as  Sierra 
Trailways  (Boise)  (1109  Borah  St.,  Boise. 
ID  83707).  Representative:  William  D. 
Taylor,  333  Market  St.  #2277,  San 
Francisco,  CA  94105.  Allen  (MC-172280) 
seeks  authority  to  purchase  the 
authority  held  by  Boise  in  Certificate 
No.  MC-157603  (Sub-No.  2),  authorizing 
the  transportation  of  passengers  and 
their  baggage,  over  rt^^ar  routes, 
between  San  Francisco.  CA  and  Reno. 
NV  over  Interstate  Hwy.  80a  serving  all 
intermediate  points.  Allen  is  controlled 
by  A.B.  Alien  and  R.E.  Allen,  who  each 
own  50  percent  of  Allen's  class  A  stock, 
and  by  William  Alien.  William  Allen. 
Trustee,  and  Paula  Del  Carlo,  who  each 


own  Vi  of  Allen's  class  B  stock.  Allen  in 
turn  controls  100  percent  of  the  stock  of 
Amador  State  Lines,  Inc.  (MC-82965). 

Decided:  July  S,  1988. 

By  the  Commissioo.  Motor  Carrier  Board, 
Members  Grossman,  Thomas,  and  fohiuon. 
(Member  Johnson  not  participating). 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-15957  Filed  7-14-88;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Membership  of  ttie  Senior  Executhw 
Service  (SES)  Performance  Review 
Boards,  1988 

aoency:  Department  of  Justice. 

ACTION:  Notice  of  the  Department  of 
Justice's  1988  SES  Performance  Review 
Boards. 

summary:  Pursuant  to  the  requirement 
of  5  U.S.C.  4314(c)(4),  the  Department  of 
Justice  announces  the  membership  of  its 
SES  Performance  Review  Boards.  The 
purposes  of  the  Performance  Review 
Boards  are  to  provide  fair  and  impartial 
review  of  Senior  Executive  Service 
performance  appraisals  and  to  make 
recommendations  to  the  Deputy 
Attorney  General  regarding  the  ratings. 

FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Warren  Oser.  Director.  Personnel 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington.  DC 
20530.  Telephone:  (202)  633-3221. 
Paul  W.  Mathfirin, 

Acting  Executive  Secretory,  Senior  Executive 
Resources  Board. 

Performance  Review  Boards 

David  J.  Anderson,  Director,  Federal 

Programs  Branch,  Civil  Division 
James  S.  Angus.  Chief,  Employment 

Litigation  Section,  Civil^ights 

Division 
Robert  K.  Bratt,  Executive  Officer,  Civil 

Rights  Division 
Ronald  A.  Brooks,  Assistant 

Commissioner  for  Inspections, 

Immigration  and  Natiu'alization 

Service 
David  T.  Buente,  Jr.,  Chief. 

Environmental  Section.  Land  and 

Natural  Resources  Division 
Benjamin  F.  Burrell,  Director.  Facilities 

and  Administrative  Services  Stafi^, 

Justice  Management  Division 
A.R.  Cinquegrana.  Deputy  Counsel  for 

Intelligence  Policy,  Office  of 

Intelligence  Policy  and  Review 
Jonathan  S.  Cohen,  ^lecial  Litigation 

Counsel,  Tax  Division 


Richard  L.  DeHaan,  Director,  Office  of 

Administration  and  Review. 

Executive  Office  for  US.  Attorneys 
Robert  L  Dennis.  Assistant  to  the 

Director.  Executive  Office  for 

Immigration  Review 
Vito  J.  DiPietro.  Director.  Commercial 

Litigation  Branch,  Civil  Division 
David  K.  Flynn,  Chief,  Appellate 

Section,  Civil  Rights  Division 
Donald  J.  Gavin.  Chief,  Office  of  Special 

Litigation.  Tax  Division 
J.  Patrick  Glynn.  Director.  Torts  Branch, 

Civil  Division 
Theodore  S.  Greenberg.  Deputy  Chiet 

Fraud  Section,  Criminal  Division 
Frank  A.  Guglielmo,  Director,  Computer 

Technology  and  Telecommunications 

Staff,  Justice  Management  Division 
William  C.  Hendricks  10,  Chief,  Fraud 

Section,  Criminal  Division 
Wade  B.  Houk,  Assistant  Director  for 

Administration,  Bureau  of  Prisons 
I.  Curtis  Jemigan,  Chief,  Economic 

Regulatory  Section,  Antitrust  Division 
William  J.  KoUins,  Chief,  Land 

Acquisition  Section,  Land  and  Natural 

Resources  Division 
Douglas  T.  Lansing,  Assistant  Director 

for  Human  Resources  Management, 

Bureau  of  Prisons 
Robert  E.  Lindsay,  Director,  Office  of 

Policy  and  Tax  Enforcement.  Tax 

Division 
M.  Miles  Matthews,  Assistant  Director 

and  Comptroller,  U.S.  Marshals 

Service 
Anthony  C.  Moscato,  Principal  Deputy 

Assistant  Attorney  General,  Justice 

Management  Division 
Warren  Oser,  Director,  Personnel  Staff. 

Justice  Management  Division 
Thomas  N.  Perrelli,  Comptroller, 

Immigration  and  Naturalization 

Service 
James  A.  Puleo,  Assistant  Commissioner 

for  Adjudication,  Immigration  and 

Naturalization  Service 
Benjamin  H.  Renshaw,  Deputy  Director. 

Bureau  of  Justice  Statistics 
Neil  E.  Roberts,  Chief,  Legal  Policy 

Section,  Antitrust  Division 
John  R.  Schroeder.  Assistant 

Commissioner  for  Employment 

Cooperation,  Immigration  and 

Naturahzation  Service 
Charles  S.  Stark,  Chief,  Foreign 

Commerce  Section,  Antitrust  Division 
Peter  R.  Steenland,  Jr.,  Chief,  Appellate 

Section,  Land  and  Natural  Resources 

Division 
Dale  Thomas,  Deputy  Assistant  Director 

(UNICOR),  Bureau  of  Prisons 
Ronald  J.  Waldron,  Deputy  Assistant 

Director  for  Administration,  Bureau  of 

Prisons 
Carol  A.  Williams,  Special  Counsel, 

Office  of  Legal  Counsel 
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Philip  M.  Zeidner.  Deputy  Director, 
Executive  Office  for  U.S.  Trustees 

Michael  F.  Zeldin.  Deputy  Chief. 
Narcotic  and  Dangerous  Drug  Section. 
Criminal  Division 

|FR  Doc.  88-15953  Filed  7-14-88:  8;45  am) 
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Drug  Enforcement  Administration 

Cedars  Norttt  Towers  Ptiarmacy,  Inc., 
d/b/a  Cedars  of  LeiMmon  Apottiecary. 
Revocation  of  Registration 

On  March  24, 1988,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Cedars  North  Towers 
Pharmacy,  Inc..  d/b/a  Cedars  of 
Lebanon  Apothecary  (Respondent),  of 
Miami,  Florida,  proposing  to  revoke  its 
DEA  Certificate  of  Registration 
AC5854206,  and  to  deny  any  pending 
applications  for  renewal.  The  statutory 
basis  for  the  issuance  of  the  Order  to 
Show  Cause  was  that  the  pharmacy's 
continued  registration  was  inconsistent 
with  the  public  interest,  as  that  term  is 
used  in  21  U.S.C.  823(f]  and  824(a)(4), 
based  upon  the  following  allegations:  (1) 
An  accountability  audit  of  the 
pharmacy's  controlled  substance  stock 
revealed  excessive  shortages  and 
overages  of  most  of  the  drugs  audited; 
(2)  the  pharmacy  handled  controlled 
substances  pursuant  to  an  expired  DEA 
Certificate  of  Registration;  (3)  the 
pharmacy  failed  to  maintain  controlled 
substance  order  forms  and  invoices  in 
accordance  with  Federal  laws  and 
regulations;  (4)  the  pharmacy  failed  to 
fill  and  maintain  controlled  substance 
prescriptions  in  accordance  with 
Federal  laws  and  regulations;  (5)  on 
numerous  occasions,  the  pharmacy  filled 
prescriptions  for  controlled  substances 
which  the  pharmacist  knew  or  should 
have  known  were  not  authorized  by  the 
physician  alleged  to  have  issued  such 
prescriptions;  and  (6)  on  numerous 
occasions,  the  pharmacy  refilled 
prescriptions  for  controlled  substances 
which  were  not  authorized  by  the 
issuing  physician. 

Through  counsel,  Respondent  waived 
its  opportunity  for  a  hearing  on  the 
issues  raised  in  the  Order  to  Show 
Cause.  Instead,  Respondent  filed  a 
written  statement  in  accordance  with  21 
CFR  1301.54(c).  In  the  written  statement. 
Respondent's  counsel  responded  to  the 
issues  raised  in  the  Order  to  Show 
Cause  by  stating  that:  (1)  Any  shortages 
or  overages  were  the  result  of 
inadvertence  and  excusable  neglect  in 
minor  recordkeeping  mistakes,  and  were 
minor,  that  the  audit  did  not  take  into 


consideration  certain  invoices  and 
prescriptions  which  were  misfiled;  and 
that  shortages  were  due  to  disposition  of 
out  of  date  substances  and  returns  to 
manufacturers  for  credit;  (2)  with 
respect  to  the  expired  DEA  Certificate  of 
Registration,  the  owner  was  "under  the 
mistaken  impression  that  the  certificate 
was  not  in  effect  and  did  not  realize  it 
had  expired";  (3)  all  order  forms  were 
maintained;  the  owner  was  unaware 
that  invoices  which  included  controlled 
substances  were  required  to  be  filed 
separately:  (4)  all  prescriptions  were 
filed  substantially  in  accordance  with 
Federal  law  and  slight  deviations  were 
not  inconsistent  with  the  public  interest; 
(5)  all  prescriptions  filled  by  the 
pharmacy  were  authorized  by 
physicians;  and  (6)  all  prescriptions 
refilled  by  the  pharmacy  were 
authorized  by  physicians.  Respondent's 
counsel  also  averred  that  the  violations 
would  not  be  repeated,  and  requested 
that  the  Administration  take  alternative 
action  short  of  revocation  of  the 
pharmacy's  registration. 

In  making  the  final  determination  in 
this  matter,  the  Administrator  has 
carefully  considered  ail  of  the  evidence 
contained  in  the  DEA  investigative  file 
and  the  written  statement  provided  by 
Respondent's  counsel. 

The  Administrator  finds  that  on 
November  5, 1986,  Diversion 
Investigators  from  the  Miami  Field 
Division  visited  Respondent  pharmacy 
after  receiving  information  from  state 
investigators  that  the  pharmacy  was 
operating  with  an  expired  DEA 
Certificate  of  Registration.  The 
Investigators  discovered  that 
Respondent's  DEA  registration  expired 
on  August  31, 1986,  and  had  not  been 
renewed  as  of  the  date  of  their  visit  to 
the  pharmacy.  Ira  Stem  is  the  sole 
owner  of  the  pharmacy.  DEA  Diversion 
Investigators  found  that  the  pharmacy 
failed  to  maintain  complete  controlled 
substance  records,  controlled  substance 
prescriptions  were  not  readily 
retrievable,  several  controlled  substance 
invoices  were  missing  or  incomplete, 
order  forms  were  incomplete,  and 
controlled  substances  were  found 
scattered  in  various  boxes  and  bags 
throughout  the  pharmacy's  prescription 
area.  Based  upon  Respondent's  lack  of 
authority  to  handle  controlled 
substances  at  that  time,  on  Novmeber 
12. 1986,  the  Administrator  ordered  the 
seizure  of  all  controlled  substances  in 
Repondcnt's  possession.  On  November 
17, 1986,  Respondent  was  served  with 
the  a  notice  of  inspection,  and  all 
controlled  substances  and  controlled 
substance  records  were  removed  from 
the  pharmacy. 


'     In  January  1987,  Respondent's  DEA 
Certificate  of  Registration  was  renewed 
inadvertently  during  the  continued 
investigation  of  the  pharmacy's 
controlled  substance  handling  activities. 

DEA  Diversion  Investigators 
conducted  an  accountability  audit  of 
Respondent's  controlled  substance  stock     ^ 
for  the  period  from  July  21, 1985.  to 
November  17. 1986.  The  audit  revealed  a 
total  shortage  of  more  than  8,000  dosage 
units  of  various  controlled  substances, 
with  unexplained  shortages  of  certain 
controlled  substances  as  high  as  86.4% 
and  unexplained  overages  as  high  as 
78.36%.  In  addition,  the  audit  revealed 
that  a  significant  number  of  the 
pharmacy's  controlled  substance 
invoices  and  one  DEA  order  form  did 
not  include  dates  the  drugs  were 
received,  nor  the  initials  of  the 
pharmacist  who  received  the  drugs,  in 
violation  of  21  U.S.C.  827(a)(3).  Several 
of  the  controlled  substance  prescriptions 
bore  no  issuance  date,  physician's  DEA 
registration  number,  address  for  the 
physician  or  patient  address,  or  patient 
name,  in  violation  of  21  U.S.C.  842(a)(5). 
Some  prescriptions  were  refilled  more 
than  five  times  and  some  did  not  contain 
the  pharmacist's  initials  on  the  refills,  in 
violation  of  21  U.S.C.  842(a)(5).  In 
addition,  several  prescriptions  were  not 
readily  retrievable  in  that  they  were 
mixed  with  other  prescriptions  for  non- 
controlled  drugs  but  were  not  stamped 
with  the  letter  "C"  to  designate  that  they 
were  controlled  substance  prescriptions, 
in  violation  of  21  U.S.C.  842(a)(5)  and  21 
CFR  1304.04(f)(2). 

DEA  Diversion  Investigators  also 
interviewed  several  physicians  whose 
names  were  listed  as  prescribing 
physicians  on  a  number  of  telephone 
prescriptions  for  controlled  substances 
found  at  the  pharmacy.  Many  of  the 
physicians  informed  the  Diversion 
Investigators  that  they  did  not  authorize 
the  telephone  prescriptions  for 
controlled  substances  which  bore  their 
names. 

With  respect  to  controlled  substance 
prescriptions  which  were  refilled  at  the 
pharmacy,  several  physicians 
interviewed  indicated  that  they  did  not 
authorize  the  refills  indicated  on 
prescriptions  bearing  their  names  as  the 
issuing  physicians. 

DEA  Diversion  Investigators  also 
interviewed  an  individual  listed  as  a 
patient  on  controlled  prescriptions  filled 
at  the  pharmacy:  she  stated  that  she  was 
not  a  patient  of  the  physician  listed  on 
the  prescriptions,  nor  did  she  ever 
receive  the  controlled  substances 
allegedly  dispensed  to  her  from  the 
pharmacy. 


The  Administrator  finds  that 
Respondent  pharmacy  has  not  handled 
controlled  substances  with  the  care  and 
restraint  required  of  DEA  registrants.  It 
operated  for  several  months  without  a 
valid  DEA  Certificate  of  Registration. 
The  discrepancies  in  the  pharmacy's 
recordkeeping  disclosed  during  the 
controlled  substances  accountability 
audit  were  unjustified.  The  pharmacy 
never  produced  records  to  explain  the 
excessive  overages  or  shortages.  It  could 
not  account  for  more  than  8,000  dosage 
units  of  controlled  substances.  Many  of 
the  "telephone"  prescriptions  filled  by 
the  pharmacy  were  not  legitimate  or 
authorized  by  the  listed  physician,  nor 
were  many  of  the  refills.  In  addition,  the 
pharmacy  failed  to  maintain  proper 
controlled  substance  receiving  records. 

The  explanations  contained  in 
Respondent's  written  statement  do  not 
mitigate  or  justify  the  pharmacy's 
improper  and  unlawful  controlled  , 
substance  activities.  Ignorance  of  the 
law  and  regulations  under  which  the 
pharmacy  operates  is  inexcusable. 
Interviews  conducted  with  physicians 
and  patients  demonstrate  that 
Respondent's  allegations  that  all 
prescriptions  for  controlled  substances 
filled  and  refilled  at  the  pharmacy  were 
properly  authorized  are  false. 

Based  upson  the  available  information 
concerning  Respondent's  operation  of 
the  pharmacy,  the  Administrator 
concludes  that  its  handling  of  controlled 
substances  has  been  unacceptable  and 
that  it  has  not  complied  with  Federal 
laws  concerning  controlled  substances. 
The  Administrator  is  not  persuaded  by 
Respondent's  written  statement  that  the 
public  interest  would  be  served  by 
allowing  Respondent  to  retain  its 
controlled  substance  registration.  Since 
Respondent  pharmacy  has  not  handled 
controlled  substances  in  a  responsible 
manner,  the  Administrator  concludes 
that  Respondent's  continued  registration 
is  now  inconsistent  with  the  public 
interest  and  must  be  revoked. 

Having  concluded  the  Respondent's 
registration  must  be  revoked,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  orders  diat 
DEA  Certificate  of  Registration 
AC5854206,  previously  issued  to  Cedars 
North  Towers  Pharmacy.  Ina,  d/b/a 
Cedars  of  Lebanon  Apothecary,  be,  and 
it  hereby  is,  revoked.  It  is  further 
ordered  that  any  pending  applications 
for  renewal  of  said  registration  or  for  a 
new  registration  be,  and  they  hereby  are 
denied. 

This  order  is  effective  August  15, 1988. 


Dated:  |uly  7, 1968. 
John  C.  Lawn. 

A  dministrotor. 

(FR  Doc.  88-15968  Filed  7-14-88:  8:45  am) 
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[Docket  No.  87-11 

Lewis  K.  Curtwright,  DX>^  Revocation 
of  Registration 

On  December  4, 1986,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Lewis  K.  Curtwright, 
D.O.  (Respondent),  of  Milford.  Ohio, 
proposing  to  revoke  his  DEA  Certificate 
of  Registration  BC0306399,  and  to  deny 
any  pending  applications  for  renewal  of 
his  registration.  The  grounds  for  the 
proposed  action  cited  in  the  Order  to 
Show  Cause  were  that  Respondent  was 
not  currently  authorized  to  handle 
controlled  substances  in  the  state  in 
which  he  maintained  his  DEA 
Certificate  of  Registration  and  that 
based  upon  numerous  controlled 
substance  violations,  his  continued 
registration  was  inconsistent  with  the 
public  interest. 

Through  counsel,  Respondent 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause  and  the 
matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Francis  L. 
Young. 

Both  parties  filed  prehearing 
statements  and  a  prehearing  conference 
was  held  by  Judge  Young  on  September 
4, 1987.  On  September  9, 1988,  Judge 
Young  issued  a  prehearing  ruling  which 
outlined  the  issues,  stipulations, 
witnesses  and  their  expected  testimony, 
documentary  evidence  to  be  introduced, 
and  the  date  and  location  for  the 
pending  hearing.  The  hearing  was 
scheduled  to  be  held  in  Washington,  DC 
on  December  3, 1987.  In  his  prehearing 
ruling.  Judge  Young  also  ordered 
Respondent's  counsel  to  provide  the 
Government  with  an  expanded 
summary  of  Respondent's  expected 
testimony  and  copies  of  witness 
affidavits  by  November  4, 1987. 
Respondent's  counsel  failed  to  provide 
the  required  information  by  that  date 
and  Government  counsel  filed  a  motion 
requesting  that  the  Administative  Law 
Judge  strike  portions  of  Respondent's 
prehearing  statement  or,  in  the 
alternative,  postpone  the  hearing  and 
order  Respondent's  counsel  to  comply 
with  the  earlier  ruling.  By  memorandum 
to  counsel  dated  November  25, 1987, 
Judge  Young  deferred  ruling  on  the 
Government's  motion  until  the 
scheduled  hearing. 


On  December  1, 1987,  Government 
counsel  received  correspondence  from 
Respondent  in  which  he  requested 
information  on  the  statiis  of  the  action 
against  his  registration  and  claimed  that 
his  attorney  had  not  informed  him  of  the 
pending  hearing.  The  Administrative 
Law  Judge,  having  been  advised  about 
Respondent's  letter,  convened  a 
telephone  conference  with  counsel  from 
both  sides  to  discuss  the  allegations  in 
Respondent's  letter  and  to  determine 
whether  a  postponement  of  hearing 
might  be  appropriate.  Respondent's 
counsel  provided  documentation  that  he 
had  informed  Respondent  of  the 
scheduled  hearing  date,  had  sent  him  a 
copy  of  the  prehearing  ruling,  and  had 
also  requested  Respondent's  assistance 
in  preparing  his  summary  of  testimony 
and  witness  affidavits.  Respondent  did 
not  respond  to  any  of  his  counsel's 
requests. 

Based  upon  the  fact  that  Respondent 
had  been  fully  informed  of  the 
scheduled  hearing.  Government  counsel 
requested  that  the  hearing  be  held  on 
December  3, 1987,  as  previously 
scheduled.  The  hearing  was  so  held. 
Neither  Respondent  nor  his  attorney 
appeared  at  the  hearing.  The 
Government  offered  the  testimony  of 
one  witness  and  introduced  a  total  of  17 
documents.  No  evidence  was  introduced 
on  behalf  of  Respondent. 

Since  Respondent  failed  to  appear  at 
the  hearing,  he  is  deemed  to  have 
waived  his  opportunity  for  a  hearing.  21 
CFR  1301.54(d).  Accordingly,  on 
February  14, 1988,  the  Administrative 
Law  Judge  terminated  the  proceedings 
before  him  and  the  matter  was 
submitted  to  the  Administrator  for  a 
final  determination. 

The  Administrator  has  reviewed  all  of 
the  evidence  in  this  matter,  including  the 
testimony  and  documentary  evidence 
presented  at  the  hearing  and  the 
information  contained  in  the 
investigative  file.  After  careful 
consideration,  the  Administrator 
determines  that  Respondent's 
registration  should  be  revoked  and  that 
any  pending  applications  for  renewal 
should  be  denied. 

The  Administrator  finds  that  on 
January  19,  February  2,  and  March  8, 
1984,  Respondent  appeared  before  the 
Ohio  State  Medical  Board  to  answer  to 
several  allegations  that  he  had 
improperly  handled  controlled 
substances.  On  August  8, 1964,  the 
Board  issued  an  order  suspending 
Respondent's  license  to  practice 
medicine  in  that  state  for  a  period  of 
eighteen  months,  effective  September  15, 
1984.  All  but  30  days  of  the  suspension 
were  stayed  conditioned  upon  his 
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compliance  with  other  provisions  of  the 
order,  including:  (1)  Appearing  before 
the  Board  on  a  quarterly  basis  during 
the  suspension;  (2)  spending  four  weeks 
at  a  drug  treatment  facility,  as  an 
observer;  (3)  surrendering  his  DEA 
Certiflcate  of  Registration  for  a  period  of 
six  months;  and  (4)  maintaining  a  log  of 
all  controlled  substances  prescribed 
during  the  suspension  period.  The  Board 
action  against  Respondent  was  based 
upon  Hndings  that  he  inappropriately 
prescribed  controlled  substances  to  at 
least  four  patients,  treated  a  number  of 
patients  with  addictive  controlled 
substances  for  an  excessive  period  of 
time,  and  treated  a  number  of  patients 
with  excessive  amounts  of  addictive 
controlled  substances.  The  Board 
concluded  that  Respondent's  actions 
constituted  "failure  to  use  reasonable 
care  [and]  discrimination  in  the 
administration  of  drugs,  or  failure  to 
employ  acceptable  scientific  methods  in 
the  selection  of  drugs  or  other 
modalities  for  treatment  of  disease." 
"selling,  prescribing,  giving  away,  or 
administering  drugs  for  other  than  legal 
and  legitimate  therapeutic  purposes," 
and  "a  departure  from,  or  failure  to 
conform  to,  minimal  standards  of  care  of 
similar  practitioners  under  the  same  or 
similar  circumstances."  After  reviewing 
the  transcript  of  the  1984  Ohio  State 
Medical  Board  proceeding,  the 
Administrator  reaches  essentially  the 
same  conclusions  as  did  the  Board. 

The  record  indicates  that  on 
September  15, 1984,  Respondent 
surrendered  his  DEA  Certificate  of 
Registration  in  compliance  with  the 
earlier  board  order.  During  the  period 
from  September  15, 1984.  to  February  25, 
1986,  Respondent  did  not  possess  a  valid 
DEA  Certificate  of  Registration.  On 
February  25, 1986,  Respondent  was 
issued  a  new  DEA  Certificate  of 
Registration  shortly  after  submitting  a 
new  application. 

On  June  12  and  August  15, 1985, 
Respondent  again  appeared  before  the 
Ohio  State  Medical  Board  to  answer 
allegations  that  he  violated  the  Board's 
1984  order  prohibiting  him  from  handling 
controlled  substances  for  the  six-month 
period  from  September  15, 1984,  to 
March  15, 1985,  by  issuing  at  least  eight 
controlled  substance  prescriptions 
during  the  months  of  October, 
November  and  December  1984.  The 
Board  determined  that  Respondent 
violated  its  earlier  order  by  writing  eight 
prescriptions  for  Restoril,  Fiorinal  and 
Tenuate  at  a  time  when  he  was  not 
authorized  to  do  so.  On  March  12, 1986. 
the  Board  issued  an  order  reimposing 
the  eighteen-month  suspension  of 


Respondent's  medical  license,  to  take 
effect  on  May  1. 1986. 

The  Administrator  finds  that,  in 
addition  to  violating  the  Board's  earlier 
order.  Respondent  also  unlawfully 
issued  controlled  substance 
prescriptions  during  that  time  since  he 
did  not  possess  a  valid  DEA  Certificate 
of  Registration  when  he  issued  the 
prescriptions.  The  DEA  administrative 
record  also  includes  additional 
controlled  substance  prescriptions 
issued  by  Respondent  in  October  1985 
and  January  1986,  also  at  a  time  he  did 
not  possess  a  valid  DEA  Certificate  of 
Registration. 

The  Administrator  finds  that 
Respondent  appealed  the  Board's  1986 
decision  suspending  his  medical  license. 
On  December  31. 1988,  the  Ohio  Court  of 
Appeals  for  the  Twelfth  Appellate 
District,  Clermont  County  reversed  the 
Board's  actions  on  the  ground  that  the 
1984  order  was  ambiguous  and 
contradictory  with  respect  to 
Respondent's  ability  to  handle 
controlled  substances  during  the 
suspension  period,  in  that  although  the 
Board  ordered  Respondent  to  surrender 
his  DEA  Certificate  of  Registration,  it 
also  required  him  to  maintain  a  log  of 
controlled  substances  he  prescribed. 
The  court  did  not  question  the  validity 
of  the  Board's  1984  findings  and 
conclusions  regarding  Respondent's 
record  of  improperly  handling  controlled 
substances.  Based  upon  the  court's 
reversal  of  the  Board  orders. 
Respondent's  Ohio  state  medical  license 
was  restored. 

On  October  16. 1986.  Respondent 
executed  an  application  for  renewal  of 
his  DEA  Certificate  of  Registration 
listing  220  N.  Lincoln  Street.  Daytona 
Beach,  Florida  as  his  registered  address. 
On  August  7, 1987.  Respondent  also 
executed  a  new  application  for 
registration  with  the  Drug  Enforcement 
Administration  listing  P.O.  Box  555669. 
Orlando,  Florida  as  his  registered 
address.  Both  applications  are  before 
the  Administrator  in  this  proceeding. 
Although  Respondent  is  currently 
registered  with  the  Drug  Enforcement 
Administration  to  handle  controlled 
substances  in  the  State  of  Ohio,  he  is  not 
so  registered  in  the  State  of  Florida. 

The  Administrator  finds,  based  upon 
the  evidence  previously  discussed,  that 
Respondent  improperly  handled 
controlled  substances  by  treating 
patients  with  controlled  substances 
when  their  symptoms  did  not  support 
such  treatment  and  by  treating  patients 
with  controlled  substances  for  excessive 
periods  of  time  and  in  excessive 
quantities.  In  addition.  Respondent 
issued  several  prescriptions  for 


controlled  substances  at  a  time  when  he 
did  not  possess  a  valid  DEA  Certificate 
of  Registration.  These  violations 
demonstrate  that  Respondent  does  not 
handle  controlled  substances  with  the 
care  and  restraint  required  of 
registrants,  and  also  that  he  has 
demonstrated  a  disregard  for  the  laws 
and  regulations  under  which  he  is 
registered.  Such  behavior  is  inconsistent 
with  the  public  interest  and  cannot  be 
tolerated.  Therefore,  the  Administrator 
concludes  that  Respondent's  continued 
registration  is  inconsistent  with  the 
public  interest  and  that  his  DEA 
Certificate  of  Registration  must  be 
revoked. 

Having  concluded  that  Respondent's 
registration  must  be  revoked,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  orders  that 
DEA  Certificate  of  Registration 
BC0306399,  previously  issued  to  Lewis 
K.  Curtwright,  D.O.,  be,  and  it  hereby  is, 
revoked.  It  is  further  ordered  that 
Respondent's  pending  applications  for 
registration,  executed  on  October  16, 
1966,  and  August  7. 1967,  be,  and  they 
hereby  are.  denied. 

This  order  is  effective  August  15, 1988. 

DHted:  July  &  198& 
|ohn  C.  Lawn, 
Administrator. 
(PR  Doc.  88-15969  Filed  7-14-88:  8:45  am] 
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Manufacturer  of  ControHed 
SulMtances;  Registration;  Smithkline 
and  French  Latioratories 

By  Notice  dated  May  11, 1988,  and 
published  in  the  Federal  Register  on 
May  19. 1968;  (53  FR  17988),  Smithkline 
and  French  Laboratories,  Division  of 
Smithkline  Beckman  Corporation,  1530 
Spring  Garden  Street.  Philadelphia. 
Pennsylvania  19101,  made  application  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
amphetamine,  its  salts,  optical  isomers 
and  salts  of  its  optical  isomers  (1100),  a 
basic  class  of  controlled  substance 
listed  in  Schedule  IL 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled 
substance  listed  above  is  granted. 
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Dated:  )uly  5, 1988 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  88-15970  Filed  7-14-88:  8:45  am] 
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Manufacturer  of  Controlled 
SutMtances;  Registration;  Smithkline 
Chemicals 

By  Notice  dated  May  11, 1988,  and 
published  in  the  Federal  Register  on 
May  19, 1988;  (53  FR  17989),  Smithkline 
Chemicals,  Division  of  Smithkline 
Beckman  Corporation,  900  River  Road, 
Conshohocken,  Pennsylvania  19428. 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
Usted  below: 


Drug: 

4-metho)(yamphetamine  (7411)..... 

Amphetamine,  its  salts,  optical  isomers 

and  salts  of  its  optical  isomers  (1100). 

Phenylacetone  (8501) 


Sched- 
ule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
S 1301. 54(e],  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  July  5, 1988. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

|FR  Doc.  88-15971  Filed  7-14-88:  8:45  am] 

niXINQ  CODE  441IMW-M 


Docket  No.  87-57] 

Wyeth  Hardy  Worley,  D.D.S.; 
Revocation  of  Registration 

On  June  24. 1987,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Wyeth  Hardy  Worley 
D.D.S.  (Respondent)  of  Bossier  City, 
Louisiana  proposing  to  revoke  his  DEA 
Certificate  of  Registration  AW338660, 
and  deny  any  pending  applications  for 
renewal  of  that  registration.  The 


statutory  predicate  for  the  Order  to 
Show  Cause  was  that  Respondent's 
continued  registration  with  DEA  was 
inconsistent  with  the  public  interest  as 
evidenced  by  (1)  his  failure  to  maintain 
inventory  and  dispensing  records  of 
controlled  substances,  (2)  his  failure  to 
maintain  all  DEA  order  forms,  (3)  his 
excessive  purchases  of  controlled 
substances,  including  Desoxyn.  a 
stimulant  drug  not  dispensed  by  dentists 
in  legitimate  practice,  and  (4)  his 
personal  abuse  of  controlled  substances. 

Respondent,  through  counsel, 
requested  a  hearing  by  letter  dated  July 
16, 1987.  The  matter  was  docketed 
before  Administrative  Law  Judge 
Francis  L.  Young.  Following  prehearing 
filings,  a  hearing  was  held  in  New 
Orleans,  Louisiana  on  November  17, 
1987.  Judge  Young  issued  his  opinion 
and  recommended  ruling,  findings  of 
fact,  conclusions  of  law  and  decision  on 
March  25, 1988.  Respondent  filed  his 
proposed  Hndings  of  fact,  conclusions  of 
law  and  argument  on  April  7, 1988, 
approximately  a  month  after  the  due 
date  for  filing.  On  April  22, 1988, 
Respondent  filed  a  document  in  the 
nature  of  exceptions  entitled 
Memorandum  in  Opposition  to  Findings 
of  Fact  and  Conclusion  of  Law  and 
Decision  of  Administrative  Law  Judge. 
On  May  10, 1988,  Respondent  filed 
another  document  which  was  entitled 
Respondent's  Exceptions  to  Findings  of 
Fact,  Conclusions  of  Law  and  Decision 
of  the  Administrative  Law  Judge. 
Government  counsel  filed  a  response  to 
Respondent's  exceptions  on  May  16, 
1988. 

On  May  24. 1988.  the  Administrative 
Law  Judge  transmitted  the  record  in  this 
matter  to  the  Administrator.  In  the  letter 
of  transmittal,  the  Administrative  Law 
Judge  advised  the  Administrator  that  he 
had  reconsidered  his  opinion  in  light  of 
Respondent's  proposed  findings  of  fact, 
conclusions  of  law  and  argument  and 
concluded  that  no  changes  in  his  opinion 
or  recommendation  were  necessary.  The 
Administrative  Law  Judge  also  informed 
the  Administrator  that  Respondent  had 
attached  various  documents  to  his  post- 
hearing  fliings  which  were  in  the  nature 
of  evidentiary  material.  Since  this 
material  was  proffered  after  the  time  for 
submitting  such  evidentiary  documents 
had  passed,  the  Administrative  Law 
Judge  did  not  consider  those  documents. 
The  Administrator,  having  considered 
the  record  in  its  entirety,  hereby  enters 
his  final  order  in  this  matter  pursuant  to 
21  CFR  1316.67. 

The  Administrative  Law  Judge  found 
that  Respondent  had  a  20-year  history  of 
controlled  substance  abuse,  which 
included  abuse  of  Desoxyn  and 


Dilaudid.  Respondent  ordered  large 
quantitites  of  controlled  substances  for 
office  use  in  1984, 1985.  and  1986.  In  1985 
Respondent  was  investigated  by  the 
Louisiana  State  Police  because  of  his 
unusually  large  purchases  of  Schedule  II 
controlled  substances,  including 
Desoxyn,  a  stimulant  drug  containing 
methamphetamine.  This  is  not  a  drug 
used  by  dentists  in  legitimate  dental 
practice.  The  Lousiana  State  Police 
referred  their  investigative  findings  to 
the  Vice-President  of  the  Louisiana  State 
Board  of  Dentistry.  The  Vice-President 
of  the  dental  board  told  Respondent  to 
cease  dispensing  Desoxyn  and  write 
prescriptions  for  his  patients  if 
necessary.  Respondent  continued  to 
purchase  large  quantities  of  Desoxyn. 

In  January  1987,  DEA  Diversion 
Investigators  went  to  Respondent's 
Office  to  inspect  his  records  and  stocks 
of  controlled  substances.  Respondent 
told  investigators  he  had  no  inventory  or 
dispensing  records.  He  also  told  the 
investigators  that  he  intended  to  take  all 
the  controlled  substances  on  hand  with 
him  to  Mexico  the  following  day  for  use 
in  his  work  with  the  Indians. 
Respondent  indicated  that  he 
transported  controlled  substances  to 
Mexico  on  many  occasions  in  order  to 
treat  the  Indians,  and  had  no  records  of 
the  controlled  substances  he  took  out  of 
the  country.  Respondent  was  not 
registered  by  DEA  as  an  exporter  nor 
did  he  file  any  of  the  required 
declarations  or  permits  prior  to 
exporting  controlled  substances. 

The  Administrative  Law  Judge  further 
found  that  Respondent  ws  addicted  to 
Dilaudid  and  Desoxyn  and  was 
admitted  to  a  treatment  program,  of  his 
own  volition,  in  February  1987. 
Respondent  left  this  program  against 
medical  advice  and  was  admitted  to 
another  program  in  Louisiana.  He 
successfully  completed  90  days  of 
intensive  treatment.  As  of  the  date  of 
the  hearing.  Respondent  was  following 
the  course  of  his  aftercare  monitoring 
program. 

The  Administrative  Law  Judge 
concluded  that  Respondent  failed  to 
meet  his  burden  of  showing  that  he 
could  be  trusted  with  a  DEA 
Registration.  Respondent's  period  of 
recovery  had  been  less  than  a  year  at 
the  time  of  the  hearing.  This  is  in 
contrast  to  a  20  year  history  of 
controlled  substances  abuse.  In 
addition,  the  Administrative  Law  Judge 
noted  that  Respondent's  explanation  of 
the  extent  of  his  drug  use  did  not 
account  for  the  very  large  quantities  of 
Desoxyn  he  purchased.  Since  this  drug 
has  no  legitimate  use  in  dentistry,  such 


Federal  Register  /  Vol.  53.  No.  136  /  Friday.  July  15.  1988  /  Notices 


Federal  Register  /  Vol.  53,  No.  136  /  Friday,  July  15,  1988  /  Notices 


26901 


lai^ge  purchases  lead  to  the  conclusion 
that  the  Desoxyn  which  was  not  for 
Respondent's  own  abuse  was  used  for 
some  illicit  purpose.  The  Administrative 
Law  Judge  recommended  that 
Respondent's  registrations  be  revoked, 
and  that  any  pending  renewal 
applications  be  denied. 

Respondent  filed  two  documents  in 
the  nature  of  exceptions  to  the  opinion 
and  recommended  ruling  of  the 
Administrative  Law  Judge.  Responsent 
argues  that  he  has  entered  into  a 
consent  agreement  with  the  Louisiana 
State  Board  of  Dentistry  regarding  his 
state  dental  license.  This  consent 
agreement  was  apparently  entered  into 
following  the  hearing,  and  there  is  no 
evidence  in  the  record  regarding  its 
existence.  Respondent  further  argues 
that  his  conduct  was  not  criminal,  and 
that  there  is  no  evidence  to  support  a 
contention  that  he  disposed  of 
controlled  substances  in  a  criminal 
manner.  He  also  argues  that  all  his 
problems  arose  because  of  his  drug 
abuse  problem.  Respondent  violated  the 
law  in  may  respects.  He  obtained 
controlled  substances  fraudulently,  he 
exported  controlled  substances  without 
being  registered  or  filing  required 
documents,  and  he  failed  to  maintain 
required  controlled  substances 
dispensing  records.  These  violations  do 
not  lose  their  significance  because 
criminal  charges  were  not  Hied  against 
Respondent. 

The  Administrator  adopts  the  opinion 
and  recommended  decision  of  the 
Administrative  Law  Judge  in  its  entirety. 
The  Administrator  concludes  that 
Respondent's  long  history  of  personal 
drug  abuse  in  contrast  to  a  short  period 
of  rehabilitation  and  his  failure  to 
maintain  records  and  to  properly  handle 
controlled  substances  in  his  practice 
require  the  DEA  registration  to  be 
revoked  as  inconsistent  with  the  public 
interest. 

Accordingly,  the  Administrator  of  the 
DEA,  pursuant  to  the  authority  vested  in 
him  by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  AW337660, 
previously  issued  to  Wyeth  Hardy 
Worley,  D.D.S..  be,  and  it  hereby  is, 
revoked.  Any  pending  applications  for 
renewal  of  that  registration  are  hereby 
denied.  This  order  is  effective  August  15, 
1988. 

Dated:  |uly  7. 198& 
lohn  C.  Lawn, 
Administrator. 

(FR  Doc.  88-1S972  Filed  7-14-88;  8:45  am) 
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DEPARTMENT  OF  LABOR 

EmptoyfiwiN  snfll  TrMninQ 
ACiiiiininr«iion 

ResMvdif  Evslmlton,  and  PNot  wkI 


ProgrmiYaar 
Funds  and 


IStfcAvMibWtyof 
•or  Applications 


AOCNCv:  Employment  and  Training 

Administration.  Lal>or. 

ACTION:  Notice  of  availability  of  funds 

and  of  Solicitation  for  Grant 

Applications. 

summary:  The  Employment  and 
Training  Administration  announces  the 
availability  of  funds  under  the  Job 
Training  Partnership  Act  for  providing 
technical  assistance  to  States  that 
replicate  the  Summer  Traning  and 
Education  Program  (STEP)  model 
starting  with  the  summer  of  1989. 
DATES:  The  closing  for  receipt  of 
applications  under  this  announcement  is 
August  29, 1988. 

To  be  considered,  an  application  must 
be  received  no  later  than  4:45  (Eastern 
Daylight  Time)  at  the  address  below,  on 
August  29, 1988.  Any  application  not 
reaching  the  designated  place  and  date 
of  delivery  will  not  be  considered. 

To  receive  consideration,  applications 
submitted  by  mail  must  be  postmarked 
no  later  than  August  24, 1988.  The  term 
"postmark"  means  a  printed,  stamped  or 
otherwise  placed  impression  (exclusive 
of  postage  meter  machine  impression) 
that  is  readily  identifiable  without 
further  action  as  having  been  supplied 
or  afHxed  on  the  date  of  mailing  by 
employees  of  the  U.S.  Postal  Service. 
ADDRESS:  Mail  or  hand-deliver 
applications  to:  Division  of  Acquisition 
and  Assistance,  Office  of  Financial  and 
Administrative  Management, 
Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  Room  C-4305. 200  Constitution 
Avenue.  NW..  Washington.  DC  20210, 
Attention:  Brenda  Banks,  Reference: 
SGA-DAA  104-88. 
FOR  RIRTHER  INFORMATION  CONTACT 

Brenda  Banks.  Division  of  Acquisition 
and  Assistance.  Telephone:  (202)  535- 
8702. 

SUPPLEMENTARY  WIPORMATION:  The 
Employment  and  Training 
Administration  (ETA)  announces  the 
availability  of  funds  under  the  Job 
Training  Partnership  Act  (JTPA)  for 
providing  technical  assistance  to  States 
and  service  delivery  areas  (SDAs)  that 
replicate  the  Summer  Training  and 
Education  Program  (ijTEP)  model, 
starting  with  the  summer  of  1969.  The 
Department  of  Labor  (Department)  plans 


to  replicate  this  model  in  ten  States, 
with  approximately  five  SDAs  per  State. 

STEP  is  a  combined  education  and 
work  experience  program  aimed  toward 
reducing  dropout  and  teenage  pregnancy 
rates  among  disadvantaged  and 
educationally  deficient  youth.  Early 
results  of  a  STEP  demonstration  suggest 
that  widespread  implementation  of  this 
program  will  help  achieve  the 
Department  of  Labor's  (Department's) 
goals  of  increasing  literacy  and 
employability  of  disadvantaged  youth. 

One  (1)  grantee  will  be  chosen  to 
facilitate  the  replication  of  STEP  in  the 
States  by  assisting  in  the  selection  of 
States,  guiding  the  implementation  of 
STEP,  and  providing  technical 
assistance  and  training  to  States  and 
SDAs  druing  implementation  and 
program  operation. 

Grantee  selection  will  be  based 
primarily  on  demonstration  of  an 
understanding  of  the  key  features  of  the 
STEP  model,  the  technical  assistance 
States  and  local  staff  will  need  to 
implement  it,  and  the  timeframe  needed 
to  mount  the  various  activities;  and 
experience  in  providing  technical 
assistance  to  State  and  local  staff  who 
are  mounting  new  program  designs. 

The  Department  anticipates  making 
an  award  of  approximately  $600,000. 
This  award,  together  with  local 
matching  funds,  should  support 
technical  assistance  through  the 
approximately  nine  months  of  State  and 
local  planning  and  15  months  of  program 
operation  beginning  in  summer  1989. 
Pending  availability  of  funds  and 
adequate  grantee  performance,  a  grant 
may  be  awarded  for  additional  States 
beginning  program  operation  in  summer 
1990. 

This  project  announcement  consists  of 
three  parts.  Part  I  provides  background 
information  on  the  STEP  model.  It 
describes  the  model  and  gives  the 
history  of  the  demonstration  project,  the 
Department's  involvement  in  it,  and  the 
early  research  results  on  its 
effectiveness.  Part  11  describes  the 
technical  assistance  needed  to  mount 
the  replication.  Part  lU  provides 
guidance  on  how  to  prepare  and  submit 
an  application. 

Eligible  AppUcants 

Proposals  will  be  accepted  from  all 
applicants  who  can  provide  the  services 
outlined  in  this  solicitation.  Any  grant 
awarded  as  a  result  of  this  notice  will  he 
non-fee  bearing. 


Part  I — Background 

A.  The  Summer  Training  and  Education 
Program  (STEP)  Model 

The  Summer  Training  and  Education 
Program  (STEP)  targets  youth  who  are 
14  and  15  years  old,  doing  poorly  in 
school  and  eligible  for  the  federally- 
funded  Summer  Youth  Employment  and 
Training  Program  established  pursuant 
to  Title  II-B  of  the  Job  Training 
Partnership  Act  (JTPA). 

Participants  are  enrolled  in  the 
program  for  approximately  15  months, 
including  two  consecutive  summers  and 
the  intervening  school  year.  During  the 
first  summer,  STEP  participants  receive 
remedial  instruction  in  reading  and 
math,  work  part-time,  and  attend  life 
planning  sessions.  They  are  offered 
school-year  support  and  guaranteed  a 
second  summer  of  work  study  if  they 
successfully  complete  the  first  summer, 
stay  in  school,  and  otherwise  remain 
eligible  for  the  program.  The  program, 
thus,  has  four  basic  components:  Basic 
skills  remediation,  a  life-planning 
curriculum,  work  experience,  and  a 
school-year  support  program. 

Remediation 

STEP'S  educational  component 
attempts  to  overcome  deficiencies  in 
basic  skills  and  the  weak  student's  lack 
of  self-confidence  and  sense  of  control 
over  the  learning  process. 

The  STEP  approach  has  several  key 
features: 

(a)  A  concentration  on  reading  and 
math; 

(a)  Competency-based  instruction 
(five  competency  areas  in  reading  and 
nine  in  math); 

(c)  Individually-paced  learning 
tailored  to  the  needs  of  14-16  year  olds 
who  are  behind  in  school  and  often 
grade  retained; 

(d)  A  minimum  of  90  hours  of  summer 
instruction  with  20  to  25  per  cent  of  time 
devoted  to  computer-assisted  instruction 
and  20  minutes  of  daily  silent,  sustained 
reading; 

(e)  Remediation  sessions  not 
exceeding  three  hours  daily  (excluding 
breaks); 

(f)  A  curriculum  including  teacher-led 
group  instruction,  student-paced  skill 
reinforcement  exercises,  opportunities 
for  supplementary  projects,  and 
independent  reading  and  writing 
assignments;  and 

(g)  A  teacher-student  ratio  of  at  least 
1:15. 

A  curriculum  containing  week-long 
learning  modules  (called  "Practical 
Academics")  has  been  developed  for 
STEP.  Curricula,  however,  may  be 
locally  developed  as  long  as  all  of 
STEP'S  key  features  are  included. 


Life  Planning  Curriculum 

STEP  includes  an  educational 
program,  called  "Life  Skills  and 
Opportunities"  (LSO),  that  focuses  on 
teen  decisions  about  preparing  for  the 
world  of  work  and  dealing  with  sexual 
and  reproductive  development,  feelings 
and  behaviors.  It  is  designed  to  motivate 
youth  to  delay  parenthood  until  they 
achieve  their  educational  and  career 
goals.  The  cu^iculum  emphasizes  the 
serious  economic,  health,  and  social 
risks  of  early  and  unprotected  sexual 
activity.  Abstinence  is  advocated 
throughout  the  curriculum;  however, 
because  a  substantial  proportion  of 
participants  reported  sexual  activity 
prior  to  entering  STEP,  information  on 
contraception  is  also  provided. 
Participants  are  required  to  have  signed 
parental  consent  forms  to  receive  this 
instruction. 

The  curriculum  consists  of  twelve  90- 
minute  segments,  for  a  total  of  18  hours. 
It  uses  role-playing,  games,  films, 
discussions  and  small  group  interactions 
to  challenge  and  motivate  participants. 
Among  the  topics  covered  are: 

(a)  Handling  the  pressures  of  dating 
relationships,  understanding  sexual 
feelings  and  managing  them  responsibly; 

(b)  The  personal  and  financial 
responsibilities  and  costs  of  parenthood; 

(c)  Key  facts  about  sexuality, 
including  anatomy,  contraception  and 
sexually  transmitted  diseases; 

(d)  Appropriate  work  attitudes  and 
behavior; 

(e)  How  to  set  career  goals  and  plan 
for  the  future; 

(f)  Maintaining  good  health;  and 

(g)  The  risks  of  substance  abuse. 

Work  Experience 

Through  linkages  with  programs 
operated  under  Title  II-B  of  JTPA,  STEP 
participants  secure  parttime  summer 
jobs.  Participants  work  for  at  least  80 
hours.  Their  jobs  include,  for  example, 
positions  as  custodial  or  maintenance 
aides,  recreation  aides,  clerical  helpers 
and  day  care  aides.  In  placing  youth  in 
jobs,  the  program  matches  the  interests 
of  the  youth  to  the  extent  possible. 

School- Year  Support  Program 

The  objectives  of  the  school-year 
support  component  are:  (1)  To 
encourage  STEP  participants  to  stay  in 
school  and  build  upon  their 
achievements  of  the  summer;  (2)  to 
provide  a  means  of  keeping  track  of 
participants  and  re-enrolling  them  in  the 
second  summer;  and  (3)  to  link 
participants  with  tutorial,  health, 
counseling,  and  other  support  services. 
To  achieve  these  objectives,  a 
coordinator  plans  activities  for 


participants  throughout  the  school  year. 
These  activities  include: 

(a)  Quarterly  meetings  of  STEP 
participants  in  groups  of  20-25; 

(b)  Monthly  or  bi-monthly  one-to-one 
contacts  with  a  mentor  or  counselor 
and 

(c)  An  early  fall  meeting  with  parents 
to  brief  them  on  the  summer  experience 
and  plans  for  school-year  activities,  and 
to  encourage  their  help  in  planning 
school-year  activities. 

Quarterly  sessions  are  intended  to 
build  "esprit  de  corps"  among 
participants  through  such  activities  as 
field  trips,  workshops,  outside  speakers, 
films,  or  "rap"  sessions. 

Field  trips  may  include  sporting  or 
cultural  events  or  visits  to  local  business 
or  industry.  Workshops,  speakers,  and 
films  may  focus  on  issues  related  to  life 
planning,  career  development  or 
increasing  self-esteem. 

Mentor  contacts  may  be  either  a  half- 
hour  meeting,  a  letter  or  telephone  call. 
The  counselor/mentor  may  be  a 
counselor  on  the  school  staff,  a  work- 
study  intern,  a  high-school  senior  who 
could  serve  as  a  role  model,  or  a 
counselor  with  a  community  agency.  He 
or  she  will  check  on  the  youth's  school 
attendence  and  performance  and  will 
help  make  connections  with  whatever 
other  social  services  or  resources  the 
youth  may  require  to  stay  in  school. 

The  STEP  model,  based  on 
remediation,  a  Hfe  planning  curriculum, 
work  experience,  and  school-year 
support,  is  sufficiently  Hexible  to 
accommodate  local  variation.  It  can  be 
operated  in  one  or  several 
neighborhoods  or  in  an  area  as  large  as 
a  county.  Remediation  and  work 
experience  can  occur  at  the  same  site 
(e.g.,  on  the  campus  of  a  high  school  or 
community  college),  or  remediation  can 
occur  at  a  central  location,  with 
worksites  located  elsewhere.  In  the 
latter  case,  students  travel  between  the 
remediation  and  worksites  at  mid-day. 

B.  The  History  of  STEP 

Public/Private  Ventures  (P/PV). 
Philadelphia,  PA,  developed  the  STEP 
model  along  with  a  randomized 
experimental  design  to  test  its 
effectiveness.  In  1984.  STEP  was  pilot- 
tested  in  three  sites  in  Boston,  MA,  and 
Pinellas  County  ,  FL.  When  early  results 
were  encouraging,  P/PV  mounted  a 
demonstration  in  five  sites.  The  sites, 
selected  because  of  their  capacity  to 
undertake  the  project  successfully, 
included  Boston,  MA,  Fresno,  CA, 
Portland,  OR,  San  Diego,  CA,  and 
Seattle,  WA.  The  demonstration  now 
includes  three  cohorts — those  enrolled 
in  the  summers  of  1985, 1986,  and  1987— 
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with  the  third  cohort  completing  its 
second  summer  in  1968. 

The  demonstration's  research  design 
required  300  youth  per  site  in  the 
experimental  program,  and  another  300 
in  a  control  group  whose  members  were 
placed  in  full-time  summer  jobs  with  no 
school  year  support  program.  This 
design  also  calls  for  a  five-year  follow- 
up  of  demonstration  participants  to 
examine  STEP'S  short-  and  long-term 
effects  on  development  of  responsible 
social  and  sexual  attitudes  and 
behavior,  reduction  of  adolescent 
parenthood,  school  retention  and  high 
school  graduation,  military  service  and 
early  labor  force  experience.  The  follow- 
up  of  all  three  cohorts  is  on-going  and 
will  nqt  be  complete  until  1993. 

Now  that  the  operational  Phase  of  the 
demonstration  is  nearly  complete  and 
research  results  continue  to  be 
encouraging,  many  other  States  and 
local  areas  are  interested  in  replicating 
the  STEP  model.  In  1988,  four  new  States 
are  replicating  the  STEP  model,  each  in 
three  to  five  SDAs. 

P/PV  is  currently  giving  technical 
assistance  to  States  replicating  the  STEP 
model.  P/PV  staff  help  the  State  plan 
and  implement  the  STEP  model, 
including  selecting  sites,  training  State, 
regional  and  local  officials,  providing 
curricula,  and  training  staff  to  conduct 
STEP'S  remedial  education  and  LSO 
curricula  and  to  carry  out  other  STEP 
components. 

The  development  of  the  STEP  model 
and  research  demonstration  of  its 
effectiveness  has  been  funded  by  a 
number  of  private  foundations,  including 
the  Edna  McConnell  Clark,  William  and 
Flora  Hewlett,  Ahmanson,  Aetna  Life 
and  Casualty,  and  J.C.  Penney 
Foundations;  and  the  Lilly  Endowment. 
Early  in  1986,  the  Department,  and  later 
the  Department  of  Health  and  Human 
Services,  joined  in  supporting  the 
demonstration  during  its  operational 
phase.  In  two  of  the  four  States  that  are 
replicating  the  STEP  model  in  summer 
1988.  the  Department  has  helped  fund  P/ 
PV's  technical  assistance. 

C.  Research  Results  of  the 
Demonstration 

In  the  absence  of  a  summer  program, 
youth  who  are  behind  in  school  typically 
experience  losses  in  their  reading  and 
math  achievement.  Summer  reading 
losses  of  the  STEP  demonstration's 
control  group  are  the  equivalent  of 
about  one  grade  level.  After  the  STEP 
remediation  curricula,  the  treatment 
group  achieves  significantly  more  than 
the  control  group,  however,  the  former 
still  experiences  reading  losses.  Thus, 
STEP  "gains"  must  be  viewed  as 
stemmed  reading  losses. 


In  the  absence  of  remediation, 
summer  losses  in  math  achievement  are 
not  as  large  as  in  reading.  Because  of 
this,  the  STEP  treatment  group  often 
gains  math  achievement  over  the 
summer.  However,  these  gains, 
measured  against  the  earlier  end-of-the- 
school-year  peak,  are  small. 

The  STEP  remediation  has  produced 
the  following  "gains"  (i.e.,  stemmed 
losses)  of  the  treatment  group  over  the 
control  group: 

•  .3  or  .4  of  a  grade  equivalent  in  both 
reading  and  math  for  the  first  cohort's 
Hrst  summer  when  some  sites  were  late 
in  planning  the  program  and 
remediation  curricuJa  were  developed 
locally  and  often  hastily;  and 

•  .7  of  a  grade  equivalent  in  both 
reading  and  math  for  the  second 
cohort's  first  summer  when  sites  were 
more  experienced  in  implementing  the 
STEP  model  and  curricula  were 
provided. 

Preliminary  results  with  the 
demonstration's  third  cohort  are  in 
approximately  the  same  range  as  results 
with  the  second  cohort. 

The  demonstration  did  not  include  a 
control  group  to  measure  achievement 
differences  between  treatment  and 
control  groups  in  the  second  summer, 
except  in  one  site.  These  results  suggest 
that  the  second  summer  of  remediation 
also  appears  to  stem  reading  and  math 
losses.  In  addition,  the  treatment  group 
appeared  to  have  had  larger  school  year 
gains. 

The  LSO  curricular  produced  a  strong 
effect  on  STEP  participants'  knowledge 
about  birth  control. 

The  five-year  post-program  follow-up 
will  monitor  pregnancy  rates  to  see 
whether  contraceptive  knowledge,  or 
other  aspects  of  the  LSO  curricular, 
affect  behavior.  It  will  also  examine 
STEP  effects  on  school  attendance, 
standardized  test  scores,  credits  earned, 
grade  promotion  and  dropout  behavior. 

Part  O — ^Technical  Assistance  for  the 
Replication  of  STEP 

The  Department  plans  to  replicate  the 
STEP  model  in  10  States,  with 
approximately  50  SDAs.  To  facilitate 
this  replication,  it  is  soliciting,  by  this 
notice,  technical  assistance  from  a 
grantee.  The  grantee  awarded  this  grant 
will  have  responsibility  for  identifying 
States  interested  in  replicating  STEP 
and  soliciting  their  matching  funds  for 
technical  assistance,  guiding  the 
implementation  of  STEP,  ensuring  that 
the  integrity  of  the  STEP  model  is 
maintained,  and  providing  technical 
assistance  and  training  to  States  and 
SDAs  during  the  planning  stages  as  well 
as  during  the  entire  15-month  period  of 
STEP  operation.  The  grantee  will  also 


consult  with  any  other  technical 
assistance  providers  that  are  involved  in 
implementing  STEP  replications.  The 
technical  assistance  should  prepare 
State  and  local  staff  to  implement  STEP 
in  other  sites  within  the  State  without 
further  aid. 

RepUcation  must  include  the  four 
components  of  the  STEP  model — 
sununer  remediation,  the  LSO 
curriculum,  part-time  summer  work 
experience  and  school-year  support  The 
basic  education  component  need  not  use 
the  "Practical  Academics"  curricula 
developed  by  P/PV,  but  must  have  all 
the  key  features  of  their  remedial 
program. 

The  technical  assistance  should  offer 

•  Strategies  for  successful  planning 
and  management  of  the  implementation 
of  the  STEP  model  and  each  of  its  four 
components; 

•  Means  of  developing  a  close 
collaboration  among  private  industry 
councils,  school  districts  and 
employment  and  training  agencies; 

•  Methods  of  identifying  the  target 
population  and  strategies  for  outreach, 
recruitment,  and  re-enrollment  of 
participants  in  the  second  summer, 

•  Guidelines  for  sites  to  use  in 
selecting  high  quality  teachers  whose 
teaching  philosophy  is  consistent  with 
the  method  of  the  STEP  model; 

•  Approaches  for  intergrating 
computer  assisted  instruction  into  the 
remediation  component; 

•  Strategies  for  securing  part-time 
jobs;  and 

•  Guidance  for  the  in-school  support 
program. 

Training  sessions  could  use  written 
materials  already  developed  by  P/PV:  a 
STEP  operations  manual,  a  special 
brochure  on  STEP,  the  remediation 
curricula  ("Practical  Academics")  and 
the  LSO  curricula  (all  materials  will  be 
available  for  review  during  regular 
business  hours  at  the  ETA  Division  of 
Acquisition  and  Assistance,  Room  C- 
4305,  200  Constitution  Ave.,  NW.. 
Washington.  DC  20210).  The  grantee 
would  take  responsibility  for  preparing 
any  other  necessary  materials. 

All  activities  must  be  timely  for  the 
implementation  of  the  program  for 
summer  1989.  Technical  assistance 
activities  for  regional  State  and  local 
officials  and  staff  include: 

•  Consulting  with  the  Department  to 
identify  a  list  of  12-20  States  and 
contacting  and  visiting  these  States  to 
determine  their  interest  in  replicating 
STEP  in  several  SDAs  for  the  summer  of 
1989:  prior  to  the  award  of  this  grant,  the 
Department  will  distribute  a  Field 
Memorandiun  to  all  Regional 
Administrators  with  an  attached  letter 


to  all  State  JTPA  Liaisons  soliciting 
interest  from  the  States  in  replicating  the 
STEP  model.  A  hst  of  approximately  25 
States  will  be  developed. 

•  For  each  of  10  States  selected, 
assisting  State  staff,  as  requested,  in 
determining  the  SDAs  which  will 
implement  STEP: 

•  Briefing  key  State  and  local  officials 
on  the  STEP  program  and  on  the 
process,  logistics  and  personnel  required 
for  training  local  staff; 

•  Holding  training  sessions  in  each  of 
the  selected  States  in  which  appropriate 
federal.  State,  and  local  officials  and 
staff  are  included: 

•  Working  with  the  selected  local 
jurisdictions  to  make  the  STEP  model 
operational  in  the  summer  of  1989;  and, 
in  particular,  assisting  them  in 
developing:  (a)  The  coordination 
between  educational  and  employment 
and  training  sectors  to  structure  a  day 
that  contains  both  work  and  education, 
and  (b)  the  part-time  summer  job  slots; 

•  Conducting  training  on  the  remedial 
education  and  LSO  curricula  at  central 
locations  in  each  of  the  participating 
States; 

•  Inviting  other  individuals 
designated  by  the  Department  as 
interested  in  briefmgs  or  training 
sessions  regardless  of  their  jurisdictions; 

•  Providing  on-going  assistance  to 
those  States  and  SDAs  operating  the  full 
STEP  model  during  the  1989  summer, 
and,  in  particular,  working  with  State 
staff  so  that  they  can  assist  and  monitor 
the  replication  of  STEP  in  future  sites; 

•  Working  with  States  and  SDAs 
during  the  school  year  to  ensure  that  the 
school-year  support  component  is 
adequately  implemented; 

•  Serving  as  a  clearinghouse  for  the 
exchange  of  experiences  that  enrich  and 
improve  the  school-year  support 
component  and  its  implementation;  and 

•  Conducting  follow-up  training 
sessions  for  the  sites  prior  to  the 
implementation  of  the  second  summer. 

Other  national  technical  assistance 
providers  may  be  involved  in 
implementing  components  of  STEP.  The 
grantee  will  arrange  technical 
assistance  activities  for  them  as  well. 
Technical  assistance  activities  for 
national  technical  assistance  providers 
include: 

•  Organizing  and  delivering  a  one-day 
training  session  with  an  overview  of 
STEP  and  an  exchange  of  expertise  and 
advice  regarding  the  STEP  model's 
written  materials,  training  approach  and 
content; 

•  Inviting  national  technical 
assistance  providers  and  their  staff  to 
attend  training  sessions; 

•  Being  available  for  assistance  and 
consultation  to  national  technical 


assistance  providers  who  provide 
ongoing  assistance  to  sites;  and 

•  Preparing  national  technical 
assistance  providers  to  service  new 
jurisdictions  without  further  assistance, 
while  maintaining  the  integrity  of  the 
STEP  model. 

Support  for  these  activities  is 
estimated  at  $60,000  per  State  or 
approximately  $600,000. 

Part  III — Application  Process 

An  original  and  four  copies  of  the 
grant  application  shall  be  submitted. 
The  application  package  shall  consist  of 
two  separate  and  distinct  parts.  Part  I 
shall  contain  a  fact  sheet  and  the 
budget.  Part  II  shall  contain  a  technical 
proposal  that  demonstrates  the  offerer's 
capabilities.  No  cost  data  or  reference  to 
price  shall  be  included  in  the  technical 
proposal. 

The  fact  sheet  shall  include  the 
following: 

•  The  name  of  the  institution  or 
organization  submitting  the  proposal 
(the  offerer); 

•  The  address  of  the  offerer,  including 
the  zip  code; 

•  The  telephone  number,  including 
area  code,  of  the  offerer;  and 

•  The  name,  position,  phone  number, 
and  signature  of  the  offerer's  official 
who  is  approving  the  submission  of  the 
proposal.  This  person  shall  be  someone 
with  legal  authority  to  commit  the 
offerer  to  the  proposed  project. 

•  The  telephone  number,  including 
area  code,  of  the  offerer;  and 

•  The  name,  position,  phone  number, 
and  signature  of  the  offerer's  official 
who  is  approving  the  submission  of  the 
proposal.  This  person  shall  be  someone 
with  legal  authority  to  commit  the 
offerer  to  the  proposed  project. 

Budget  information  shall  follow  the 
format  specified  below  in  the 
attachment.  Appendix  A. 

Criteria  used  to  evaluate  the  proposal 
are  given  below.  Deliverables  are  listed 
after  the  evaluation  criteria. 

A.  Evaluation  Criteria 

The  Department's  reviewers  will  score 
the  applications,  basing  their  scoring 
decision  on  the  following  criteria: 

(a)  Offerer's  understanding  (40 
points),  as  demonstated  by  the  proposal, 
of  the  key  features  of  the  STEP  model, 
the  technical  assistance  States  and  local 
staff  will  need  to  implement  it,  and  the 
timeframe  needed  to  mount  the  various 
activities. 

(b)  Experience  of  the  firm  (20  points) 
in  providing  technical  assistance  to 
State  and/or  local  staff  who  are 
mounting  new  program  designs.  The 
offerer's  position  would  be  enhanced  by 
experience  with  JTPA  and  experience  in 


providing  technical  assistance  to 
implement  diseadvantaged  youth 
programs;  multi-component  programs; 
programs  requiring  partnerships 
between  school  districts,  employment 
and  training  agencies,  and/or  JTPA 
Private  Industry  Councils:  or  programs 
featuring  competency-based  training, 
computer-assisted  instruction  or  other 
aspects  of  STEP. 

(c)  Experience  of  key  staff  (20  points) 
in  providing  technical  assistance  to 
State  and/or  local  staff  who  are 
mounting  new  program  designs.  As 
above,  the  offerer's  position  would  be 
enhanced  by  key  staff  with  knowledge 
of  )TPA  and  experience  in  providing 
technical  assistance  to  implement 
disadvantaged  youth  programs:  multi- 
component  programs:  programs 
requiring  partnerships  between  school 
districts,  employment  and  training 
agencies,  and/or  JTPA  Private  Industry 
Councils;  or  programs  featuring 
competency-based  training,  computer- 
assisted  instruction  or  other  aspects  of 
STEP. 

(d)  Effective  written  communication 
(10  points).  The  proposal  and  any 
appendices  or  attachments  should 
demonstrate  the  ability  to  clearly  state 
concepts,  extract  critical  aspects, 
translate  technical  information  for  the 
uninitiated,  and  give  effective 
presentations  to  user  groups  with 
varying  needs. 

(e)  Level  of  effort  (10  points).  The 
proposal  should  specify  the  resources 
that  will  be  dedicated  to  the  technical 
assistance  effort,  including  personnel, 
time,  facilities,  and  planned  number  of 
training  sessions.  These  resources 
should  be  adequate  for  the  work 
described  in  the  application.  The  staff 
should  be  qualified  and  should  have  the 
required  sldlls  and  abilities.  The  staffmg 
pattern  must  clearly  link  responsibilities 
to  project  tasks.  The  proposal  must 
identify  any  collaborative  effort  with 
other  agencies  or  organizations. 

Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistencies  in  their 
applications.  The  reviewers'  evaluations 
are  only  advisory  to  the  Grant  Officer. 
The  final  decision  to  award  the  grant 
will  be  made  by  the  ETA  Grant  Officer, 
after  considering  the  reviewers'  scoring 
decisions.  The  ETA  Grant  Officer's 
decision  will  be  based  on  the  Grant 
Officer's  determination  of  what  is  most 
advantageous  to  the  Federal 
Government  in  terms  of  technical 
quality  and  other  factors. 


BEST  COPY  AVAILABLE 
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B.  Reporting  Requirements  After  the 
A  ward  of  the  Grant 

The  grantee  shall  furnish  the  reports 
and  documents  Hsted  below: 

1.  Financial  Reports 

The  grantee  shall  submit  to  the 
Department's  Federal  Representative  an 
original  and  two  copies  of  a  quarterly 
detailed  account  of  expenditures.  The 
detailed  report  of  expenditures  must 
include  the  same  line  items  of  cost 
categories  as  those  specified  in  the  grant 
budget. 

2.  Program  Reports 

The  grantee  shall  submit  an  original 
and  two  copies  of  each  of  the  following 
reports  or  materials  to  the  Federal 
Representatives  within  the  specified 
time. 

(a)  Quarterly  Progress  Reports.  The 
grantee  shall  submit  within  10  days 
following  the  end  of  each  quarter,  a 
quarterly  progress  report,  which 
provides  a  detailed  account  of  services 
provided  during  each  quarter  of  grant 
performance.  Reports  shall  include,  in 
brief  narrative  form,  such  information 
as: 

(a)  A  description  of  overall  progress  of 
work  activities  accomplished  during  the 
reported  period; 

(2)  an  indication  of  any  current 
problems  which  may  delay  performance, 
and  proposed  corrective  action,  if  any; 
and 

(3)  program  status  and  flnancial  data/ 
information  relative  to  expenditure  rate 
versus  budget,  anticipated  staff  changes, 
etc. 

(b)  Draft  Training  Materials.  These 
materials  shall  be  submitted  at  least  one 
month  prior  to  any  training  session  in 
which  they  are  used.  Training  materials 
may  include  technical  assistance  guides 
or  manuals,  workbooks,  exercises  or 
audio  visual  aids. 

(c)  Final  Training  Materials.  These 
materials  shall  be  submitted  when  they 
are  used  in  training  sessions. 

(d)  Draft  Evaluation  Report.  This 
report  shall  be  submitted  at  least  2 
months  prior  to  the  grant  expiration 
date.  This  report  should  evaluate  the 
technical  assistance  effort.  It  should  list 
common  problems  States  and  local 
areas  had  in  replicating  STEP,  suggested 
solutions  to  them,  and  make 
recommendations  for  ways  in  which 
future  technical  assistance  can  address 
those  or  any  other  problems. 

(e)  Final  Evaluation  Report.  This 
report  shall  be  submitted  by  the  grant 
expiration  date. 


Signed  at  Washington.  DC.  on  June  29, 
1968. 

Roberts  T.  lone*, 

Acting  Assistant  Secretary  ofLaiwr. 

Appendix  A — Budget  InfonnatioD 

Each  applicant  shall  submit  a  project 
budget  using  the  following  format.  In 
addition,  a  detailed  breakdown 
supporting  each  budget  line  item  is 
required. 

Special  Clause  No.  Budget 


Govem- 
mefit 

Grantee 
contribu- 
tion 

ToM 

Direct  Costs: 
Staff  salaries  and 

wages. 
Fringe  benefits  for 

staff. 
Staff  travel  and  per 

diem. 

Consultant  fees 

Materials  and 

supplies 
Communications 

S 

S 

S 

Total  Oect 
Costs. 

S 

s 

s 

Total  Estimated 
Cost. 

s 

s 

s 

Note— The    maximum    Govemnient    contnbulion 
under  tfMS  grant  will  be  S . 

(FR  Doc.  88-15980  Filed  7-14-88: 8:45  am] 

WLUNO  COOC  4StO-30-M 


Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and -in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 


statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  writh  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  beneflt  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
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Avenue  NW.,  Room  S-3504, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Dedsions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s].  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

District  of  Columbia: 

DC88-1  (Ian.  8. 1988) pp.  78,  84. 

Pennsylvania: 

PA88-6  (Jan.  8,  1988) pp.  894-896. 

West  Virginia: 

WV88-2  (Jan.  8. 1988) p.  1183. 

WV88-3  (Jan.  8. 1988)...- pp.  1207-1208. 

P.  1214. 

Volume  II 

Iowa: 

L\88-l  (Jan.  a  1988) p.  22. 

IA86-2  ()an.  &  1988)  ..„ pp.  28-29. 

Illinois: 

IL88-7  (Jan.  8, 1988) p.  138. 

Indiana: 

IN8&-4  (Jan.  8. 1988) p.  279. 

Michigan: 

MI88-2  (Jan.  8, 1988) p.  426. 

MI88-5  (Jan.  8, 1988) p.  462. 

New  Mexico: 

NM88-1  (Jan.  8, 1968) pp.  686.  699. 

Volume  III 

Colorado: 

C088-2  (Jan.  a  1968) pp.  114-114b. 

C088^  (Jan.  6  1988) pp.  120-121. 

Idaho: 

ID8&-1  (Jan.  a  1988) p.  143. 

Nevada: 

NV8fr-3  (Jan.  a  1968) p.  266. 

NV88-4  (Jan.  a  1988) p.  272. 

NV88-5  (Jan.  a  1988) p.  282. 

Oregon: 

OR88-1  (Jan.  a  1988) p.  303;  pp. 

305-316b. 
Washington: 

WA88-1  (Jan.  a  1988) pp.  364,  366; 

pp.  376-377. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  the 
Davis-Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 


Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202)  783- 
3232. 

When  ordering  subscription(8),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edution  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage.determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  8th  day  of 
July  1988. 
Alan  L.  Moss. 

Director.  Division  of  Wage  Determinations. 
[FR  Doc.  88-15753  Filed  7-14-88;  8:45  amj 

BILUNG  CODE  4S10-27-M 


Mine  Safety  and  Health  Admhiistration 
(Docket  No.  M-88-104-C] 

Blue  Diamond  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Blue  Diamond  Coal  Company,  HC  67, 
Box  1290,  Cumberiand,  Kentucky  40823 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Scotia  Mine  (I.D.  No.  15-02055) 
located  in  Letcher  County,  Kentucky. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  after  an 
experiment  was  conducted  with  the 
projection  system,  the  length  of  the 
tailgate  panel  identified  as  No.  1  entry 
"D"  Gate  longwall  panel  deteriorated. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  check  points  for 
an  1800  foot  length  of  the  No.  1  entry 
"D"  Gate  longwall  panel.  This  entry 
would  be  a  future  tailgate  entry  for  the 
longwall  when  it  is  set  up  in  the  entry 
connecting  "E"  Gate  longwall  panel  to 
the  "D"  Gate  Panel. 

4.  In  support  of  this  request,  petitioner 
states  that — 

(a)  Miners  would  be  informed  as  to 
the  condition  of  the  tailgate: 

(b)  Miners  would  be  refreshed  in  the 
use  of  the  self-contained  self-rescun^ 
which  are  stored  at  the  tailgate  and  near 
the  headgate; 


(c)  Communications  are  in  place  at  the 
headgate  to  the  dispatcher,  who  is 
always  on  duty,  and  communications 
are  in  place  from  the  headgate 
throughout  the  longwall  face.  A  person 
is  always  at  the  headgate  when  people 
are  in  the  face; 

(d)  Additional  support  would  be  set  in 
the  headgate  area  as  a  precautionary 
measure  until  tiie  point  is  reached  where 
the  tailgate  is  accessible  for  travel; 

(e)  Daily  examinations  would  be 
made  of  the  checkpoints  to  evaluate 
their  condition; 

(f)  Three  of  four  separate  escape 
routes  would  be  provided  from  the 
headgate  to  the  mouth  of  the  section  or 
around  the  bleeder; 

(g)  The  belt  air  is  being  continuously 
monitored  with  low-level  carbon 
monoxide  sensors;  and 

(h)  Two  continuous  methane  monitors 
have  been  added,  making  a  total  of 
three,  with  constant  readouts  at  the 
headgate  indicating  the  presence  of 
methane  throughout  the  face. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  fm  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  15, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  July  11, 1988. 
Pairida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

|FR  Doc.  88-15981  Filed  7-14-88;  8:45  am] 

BILLING  CODE  4S10-43-M 


(Docket  No.  M-M-115-C1 

Helvetia  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Helvetia  Coal  Company,  Box  729, 
Indiana,  Pennsylvania  15701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  imderground 
transformer  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  its  Lucerne  No.  6  Mine  (ID.  No.  36- 
00917)  located  in  Indiana  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 
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A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  Petitioner  has  electrical 
installations  which  are  currently  being 
ventilated  into  the  1  Vt  South  Returns, 
the  only  return  entries  in  this  portion  of 
the  West  Mains.  These  returns  will  be 
converted  into  intake  entries  for  a  more 
efficient  ventilation  system.  This  will 
prohibit  normal  ventilation  of  these 
installations  directly  into  the  return. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  The  electric  equipment  would  be 
housed  in  a  fireproof  structure  or  area, 
equipped  with  automatically  closing  fire 
doors  activated  by  thermal  devices  with 
an  activation  temperature  not  greater 
than  165  degrees  Fahrenheit.  Such  Are 
doors  wold  be  designed  to  enclose  all 
associated  electric  components  in  a 
reasonably  airtight  enclosure  in  case  of 
a  fire  or  excessive  temperature; 

(b)  A  signal  activated  by  a  heat 
sensor,  would  be  located  so  that  it  can 
be  seen  or  heard  by  a  responsible 
person; 

(c)  The  electric  equipment  would  be 
protected  with  thermal  devices,  or 
equivalent,  designated  and  installed  to 
interupt  all  power  circuits  supplying 
electric  equipment  with  the  fireproof 
structure; 

(d)  A  suitable  automatic  fire 
suppression  system  would  be  installed 
and  maintained  in  the  Fireproof  structure 
area; 

(e)  Flammable  or  combustible 
material  would  not  be  stored  or  allowed 
to  accumulate  in  the  fireproof  structure 
or  area.  The  area  within  the  structure 
would  be  clean  and  rock  dusted; 

(f)  Firefighting  equipment  would  be 
provided  on  the  outside  of  the  fireproof 
structure  on  the  intake  side; 

(g)  The  electric  equipment  and  related 
enclosure  would  be  examined,  tested, 
and  maintained  by  a  qualified  person. 
These  examinations  and  tests  would 
include  the  electric  equipment,  the 
automatically  closing  fire  doors,  the 
signalling  system  and  the  automatic  fire 
suppression  system.  The  results  of  these 
tests  and  examinations  would  be 
recorded  in  the  appropriate  record 
books  maintained  on  the  surface;  and 

(h)  The  area  enclosing  the  structure 
would  be  examined  daily  for  hazardous 
conditions  and  a  record  of  the 
examinations  would  be  kept  in  a  book 
on  the  surface. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  %vith  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  15, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  July  11, 198& 
Patrida  W.  Silvay, 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

|FR  Doc.  88-15982  Filed  7-14-88:  8:45  am] 

MLUNQ  COOC  4f1(M>-ll 


[Docket  Na  M-68-12»-C] 

Mullis  Coal  Co^  petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Mullis  Coal  Company,  General 
Delivery.  Gausdale,  Kentucky  40906  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to 
its  No.  2  Mine  (I.D.  No.  15-15835)  located 
in  Knox  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  is  required  to  be  kept  operative  and 
properly  maintained  and  frequently 
tested. 

2.  Petitioner  states  that  no  methane 
has  been  deteched  in  the  mine.  The 
three  wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 


concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor 

(e)  Each  monitor  «vill  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthyly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Person  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standard.  Regulations  and  Variances. 
Mine  Safety  and  Health  Administration. 
Room  627, 4015  Wilson  Boulevard, 
Arlington.  Virginia  22203.  All  comments 
must  be  postmarked  or  received  in  that 
office  on  or  before  August  IS.  1988. 
Copies  of  the  petition  are  available  for 
inspection  at  that  address. 

Date:  July  11. 1968. 
Patrida  W.  SUvey. 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

(FR  Doc.  88-15963  Filed  7-14-88:  8:45  am) 

MLUNO  COOC  4510-43-M 


[Docket  Na  M-«S-11S-C] 

Quarto  Mining  Co,;  Pttition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Quarto  Mining  Company.  1800 
Washington  Road,  Pittsburgh. 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  its  Powhatan  No.  4  Mine  (I.D.  No.  33- 
01157)  located  in  Monroe  County,  Ohio. 
The  petition  is  filed  under  section  101(c) 


of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return. 

2.  Petitioner  states  that  four 
underground  pump  installations  located 
adjacent  to  the  mine's  main  trolley 
haulage  through  the  old  works  are  not 
able  to  be  ventilated  effectively  to  the 
returns,  due  to  deteriorating  roof 
conditions.  Even  if  ventilation  tubing 
could  be  installed  to  the  return,  it  would 
be  ineffective  due  to  the  extreme 
distance.  Supporting  the  falls  to  the 
return  would  pose  unnecessary  risks  to 
the  miners. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  The  pump  installations  would  be 
housed  in  a  flreproof  structure,  equipped 
with  automatically  closing  fire  doors 
activated  by  thermal  devices  with  an 
activation  temperature  not  greater  than 
165  degrees  Fahrenheit.  Such  fire  doors 
would  be  designed  to  enclose  all 
associated  electric  components  in  a 
reasonably  airtight  enclosure  in  case  of 
a  fire  or  excessive  temperature; 

(b)  An  audible  and  visual  signal, 
activated  by  the  heat  sensors,  would  be 
located  so  that  it  can  be  seen  or  heard 
by  a  responsible  person; 

(c)  The  electric  equipment  would  be 
protected  with  thermal  devices,  or 
equivalent,  designed  and  installed  to 
interrupt  all  power  circuits  supplying 
electric  equipment  within  the  fireproof 
structure; 

(d)  A  suitable  automatic  fire 
suppression  system  would  be  installed 
and  maintained  in  the  fireproof  structure 
in  accordance  with  applicable 
provisions; 

(e)  Flammable  or  combustible 
material  would  not  be  stored  or  be 
allowed  to  accumulate  in  the  fireproof 
structure; 

(f)  Firefighting  equipment  would  be 
provided  on  the  outside  of  the  fireproof 
structure  on  the  intake  side; 

(g)  The  electric  equipment  would  be 
examined,  tested,  and  maintained  by  a 
qualified  person.  These  examinations 
and  tests  would  include  the  electric 
equipment,  the  automatically  closing  fire 
doors,  the  signalling  system,  and  the 
automatic  fire  suppression  system;  and 

(h)  The  area  enclosing  the  structure 
would  be  examined  daily  for  hazardous 
conditions.  A  record  of  the  examinations 
would  be  kept  in  a  book  on  the  surface. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 


degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Ariington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  15, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  luly  11. 1988 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

(FR  Doc.  88-15984  Filed  7-14-88;  8:45  am] 

BHXMG  COOC  4S10-43-M 


[Docket  No.  M-88-129-C] 

Summtt  Coal  Co,;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Summit  Coal  Company,  R.D.  No.  1. 
Box  12-A.  Klingerstown,  Pennsylvania 
17941,  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  Summit  Slope 
(I.D.  No.  36-07981)  located  in  Schuylkill 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follow: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gimboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 


the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  afi^ected 
as  that  afforded  by  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  15, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  July  8. 1988. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  88-15985  Filed  7-14-fl8;  8:45  am) 
BHXING  COOC  451(M3-M 


Pension  and  Welfare  Benefits 
Administration 

[AppNcatkMi  No.  D-5600] 

Amendment  to  f>rohil)ited  Transaction 
Exemption  (PIE)  82-87  for 
Transactions  Involving  Certain 
Residential  Mortgage  Financing 
Arrangements;  Correction 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Correction. 

summary:  In  53  FR,  published  at  page 
24811,  on  Thursday.  June  30. 1988,  make 
the  following  correction: 

1.  On  page  24816,  in  the  second 
column  under  "[D)"  in  the  fifteenth  line 
through  the  seventeenth  line,  delete 
"[insert  the  date  of  publication  in  the 
Federal  Register  of  the  final  grant  of  the 
amended  class  exemption]"  and  insert 
therein  "June  30. 1988".  Under  '(E)"  in 
the  second  line  through  the  fourth  line, 
delete  "[insert  the  date  of  publication  in 
the  Federal  Register  of  the  final  grant  of 
the  amended  class  exemption]"  and 
insert  therein  "June  30, 1988". 

Signed  at  Washington.  DC,  this  12th  day  of 
July,  1988. 
Robert ).  Doyle. 

Acting  Director  of  Regulations  and 

Interpretations  Pension  and  Welfare  Benefits 

Administration. 

(FR  Doc.  88-15986  Filed  7-14-88:  8:45  am] 
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(ProMbtted  Traraactlon  ExwnfMlon  8«-60; 
Exemption  Application  Na  D-6(M1  otaL] 

Grant  of  Individual  Exemptions; 
AmariTrust  Company  NatiofMl 
Association  (AmeriTrust)  at  ai. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

action:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  pubhc 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 


(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneflciaries  of  the 
plans. 

Genetal  Infbnnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 

401  (a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  bene^ciaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

AmeriTrust  Company  National 
Association  (AmeriTrust)  Located  in 
Cleveland,  Ohio 

[Prohtt>ited  Transaction  Exemption  88-60; 
Exemption  Application  No.  D-6061] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(F)  of  the 
Code,  shall  not  apply  to  the  proposed 
receipt  of  fees  by  AmeriTrust  from  the 
Financial  Reserves  Fund,  an  open-end 
investment  company  for  which 
AmeriTrust  performs  services,  in 
connection  with  the  investment  of  funds 
through  a  daily  automated  sweep 
arrangement,  of  those  individual 
retirement  accounts  (the  IRAs)  for  which 
AmeriTrust  acts  as  trustee,  under  the 
terms  described  in  the  notice  of 
proposed  exemption.* 


■  Because  the  IRAs  do  not  meet  the  conditions 
described  In  29  CFR  2S10.3-2(d).  there  is  no 
jurisdiction  under  Title  I  of  the  Act.  However,  there 
is  jurisdiction  under  Title  U  of  the  Act  pursuant  to 
section  4975  of  the  Code. 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
25. 1988  at  53  FR  18921. 

For  Further  Information  Contact-  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-6881.  (This  is  not  a 
toll-free  number.) 

Drs.  Pauly.  Coootos.  Sherman,  Koch, 
Buiigo  and  Ross,  fA.  Pension  Plan  and 
Trust  and  Drs.  Pauly.  Coootos,  Sherman, 
Koch,  Burigo  and  Ross.  PA.  Profit 
Sharing  Plan  and  Trust  (collectively,  the 
Plans)  Located  in  West  Palm  Beach,  FL 

(Pro»iil>tted  Transaction  Exemption  88-61; 
Exemption  Application  Nos.  D-7160  and  D- 
7161.  respectively) 

Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  by  the  Plans  of  certain  improved 
real  property  consisting  of  a  parcel  of 
land  (the  Land)  and  a  building  (the 
Building)  situated  thereon,  for  the  total 
cash  consideration  of  $379,761.  to  a 
trust,  the  beneficiaries  of  whom  are  the 
six  shareholders  of  Drs.  Cocotos. 
Sherman,  Koch,  Burigo  and  Ross,  P.A. 
and  several  of  their  spouses,  provided 
the  amount  paid  for  the  Land  and  the 
Building  is  not  less  than  fair  market 
value  at  the  time  the  transaction  is 
consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
25. 1988  at  53  FR  18930. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

The  NYNEX  Master  Pension  Trust  (the 
Trust)  Located  in  New  York,  New  York 

[Prohibited  Transaction  Exemption  88-62 
Exemption  Application  Nos.  D-7171  and  D- 
71721 

Exemption 

(a)  General  Exemption 

The  restrictions  of  section  406(a)(1) 
(A)  through  (D)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code,  shall  not  apply  to  any  transaction 
arising  in  connection  with  the 
acquisition,  ownership,  management, 
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development,  leasing  or  sale  of  real 
property  (including  the  acquisition, 
ownership  or  sale  of  any  joint  venture  or 
partnership  interest  in  such  property) 
and  the  borrowing  or  lending  of  money 
in  connection  therewith,  between  a 
party  in  interest  with  respect  to  the 
Trust  and  the  Trust,  provided  that  the 
following  conditions  are  satisfied: 

(1)  The  decision  to  invest  the  assets  of 
the  Trust,  directly  or  indirectly,  in  such 
transaction  is  made  by  the  NYNEX 
Corporation  (NYNEX)  or  the  Treasurer 
of  NYNEX  as  a  fiduciary  of  the  trust; 

(2)  Any  such  party  in  interest  is  not- 
(i)  NYNEX,  any  person  directly  or 

indirectly  controlling,  controlled  by,  or 
under  common  control  with  NYNEX, 
any  ofHcer,  director  or  employee  of 
NYNEX  or  any  of  its  subsidiaries  or 
affiliated  companies,  or  any  partnership 
in  which  NYNEX  is  a  10  percent  or  more 
(directly  or  indirectly  in  capital  or 
profits)  partner,  or 

(ii)  A  person  who  exercises 
discretionary  authority,  responsibility  or 
control  or  who  provides  investment 
advice  with  respect  to  the  investment  of 
Trust  assets  involved  in  the  particular 
transaction; 

(3)  At  the  time  the  transaction  is 
entered  into  and  at  the  time  of  any 
subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of  the 
Treasurer  of  NYNEX  or  any  person  to 
whom  such  responsibility  has  been 
delegated,  the  terms  of  the  transaction 
are  at  least  as  favorable  to  the  Trust  as 
the  terms  generally  available  in  arm's- 
length  transactions  between  unrelated 
parties; 

(4)  NYNEX  shall  maintain  for  a  period 
of  six  years  from  the  date  of  each 
transaction  mentioned  above  the 
records  necessary  to  enable  the  persons 
described  in  subparagaph  (5)  of  this 
section  (a)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (i)  a  prohibited 
transaction  will  not  be  deemed  to  have 
occurred  if  due  to  circumstances  beyond 
the  control  of  NYNEX  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six  year  period,  and  (ii)  no  party  in 
interst  shall  be  subject  to  the  civil 
penalty  which  may  be  assessed  under 
section  501(1)  of  the  Act  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by 
subparagraph  (5)  below;  and 

(5)(i)  Except  as  provided  in 
subdivision  (ii)  of  this  subparagraph  (5) 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  fb)  of  section  504 


of  the  Act,  the  records  referred  to  in 
subparagraph  (4)  of  this  section  (a)  are 
unconditionally  available  at  NYNEX's 
headquarter's  offices  or,  upon  prior 
arrangement  with  NYNEX,  at  any  other 
customary  location  for  the  maintenance 
and/or  retention  of  such  records,  for 
examination  during  normal  business 
hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  or  the  Internal  Revenue  Service. 

(B)  Any  fiduciary  of  a  plan  which  is 
funded,  in  whole  or  part,  by  the  Trust,  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary. 

(C)  Any  participant  or  beneficiary  of 
any  plan  which  is  funded,  in  whole  or 
part,  by  the  Trust,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(ii)  None  of  the  persons  described  in 
subdivisions  (i)(B)  and  (i}(C)  of  this 
subparagraph  (5)  shall  be  authorized  to 
examine  NYNEX's  trade  secrets  or 
commercial  or  financial  information 
which  is  privileged,  confidential  or  of  a 
proprietary  nature. 

(b)  Specific  Exemption 

The  restrictions  of  section  406(a)(1) 
(A)  through  (D)  and  406(b)  (1)  and  (2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to: 

Transactions  Involving  Places  of 
Public  Accommodation.  The  furnishing 
of  services,  facilities  and  any  goods 
incidential  thereto  by  a  place  of  public 
accommodation  which  is  or  may  be 
considered  an  asset  of  the  Trust  to  a 
party  in  interest  with  respect  to  the 
Trust  if  the  services,  facilities  or 
incidential  goods  are  furnished  on  a 
comparable  basis  to  the  general  public, 
and  if  the  requirements  of 
subparagraphs  (a)  (4)  and  (5)  of  this 
proposed  exemption  are  met. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22. 1988  at  53  FR  13350. 

Effective  Date:  This  exemption  is 
elective  January  1, 1986. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 


Popham,  Haik.  Schnobrich  ft  Kaufman, 
Ltd.,  401(k)  Profit  Sharing  Plan  and  Trust 
(the  Plan)  Located  in  Minneapolis. 
Miimesota 

(Protiibited  Transaction  Exemption  86-63; 
Exemption  Application  No.  D-7327] 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  past  purchase  by  the  individually 
directed  accoimts  in  the  Plan  held  by 
certain  shareholders,  who  are  also 
employees  and/or  officers  and  directors 
of  Popham,  Haik,  Schnobrich  ft 
Kaufman,  Ltd.  (the  Employer),  the  Plan 
sponsor  and  a  party  in  interest  with  the 
respect  to  the  Plan,  of  89.000  shares  of 
stock  owned  by  the  Employer/Plan 
sponsor  provided  the  terms  and 
conditions  of  the  transactions  were  as 
favorable  to  the  Plan  as  those  which 
could  have  been  obtained  in  an  arm's- 
length  transaction  between  unrelated 
parties. 

Effective  Date:  March  25. 1987. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
7. 1988  at  53  FR  20919. 

For  Further  Information  Contact-  Mrs. 
Betsy  Scott  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Retirement  Plan  for  Non-Bargaining  Unit 
Employees  of  the  Altoona  Hospital  and 
the  Retirement  Plan  for  Bargaining  Unit 
Employees  of  the  Altoona  Hospital 
(together,  the  Plans)  Located  in  Altoona, 
Pennsylvania 

[Prot)ibited  Transaction  Exemption  86-64; 
Exemption  Application  Nos.  0-7379  and  D- 
7380] 

Exemption 

The  restrictions  of  sections  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
exchange  of  certain  publicly-traded 
securities  between  the  Plans  and  the 
Funded  Depreciation  Fund  for  the 
Altoona  Hospital,  the  sponsor  of  the 
Plans. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
25, 1988  at  53  FR  18932. 
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For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Upper  Peninsula  Building  and 
Constniction  Industry  Investment  Man 
(the  Program)  Located  in  Escanaba,  MI 

(ProNMtad  Tranaactlon  Enfnpdon  8S-«5: 
Exemption  Applcalien  Na  0-73tSl 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  proposed  participation  by 
employee  pension  plans  (the  Plans)  in 
construction  mortgage  loans  through  the 
Program  where  such  loans  are  already 
conunitted  to  parties  in  interest  with 
respect  to  such  Plans,  by  certain  lending 
institutions,  provided  that  the  terms  of 
the  loans  are  not  less  favorable  to  the 
Plans  than  those  terms  available  in 
transactions  with  unrelated  parties;  and 
provided  that  the  terms  and  conditions, 
as  described  in  the  notice  of  proposed 
exemption,  are  complied  with  during  the 
operation  of  the  Program. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22. 1988  at  53  FR 13358. 

Written  Comments:  The  Department 
received  one  written  comment  to  the 
notice  of  proposed  exemption  which 
was  submitted  by  the  applicants' 
representative.  The  commentator 
informed  the  Department  that  the  State 
of  Michigan  Laborers'  District  Council 
Pension  Plan  and  Trust,  the  Michigan 
Carpenters  Pension  Plan  and  Trust  and 
the  Operating  Engineers  Local  No.  324 
Pension  Plan  and  Trust,  which  had 
initially  joined  in  the  exemption  request, 
had  decided  not  to  participate  in  the 
contemplated  transactions  and  did  not 
wish  the  granted  exemption  to  apply  to 
them.  The  commentator  indicated  that 
the  Upper  Peninsula  Plumbers  and 
Pipefitters  Pension  Fund,  Local  783  of 
the  International  Association  of  Bridge, 
Structural  and  Ornamental  Ironworkers 
Pension  Fund  and  the  Michigan  Upper 
Peninsula  IBEW  Pension  Plan  and  Trust 
still  wanted  approval  of  the  subject 
exemption  and  as  such,  had  given  timely 
notice  to  interested  persons. 
Accordingly,  the  Department  has 
considered  the  entire  record,  including 
the  comment  submitted,  and  has 
determined  to  grant  the  exemption  as  it 
has  been  proposed. 

For  Further  Information  Contact  Ms. 
Jan  Broady  of  the  Department,  telephone 


(202)  523-8881.  (This  is  not  a  toll-free 
number.) 

Linda  WeDs,  Inc.  Pendoa  Plan  and 
Trust,  and  Linda  Walls,  In&  Profit 
Sharing  Plan  and  Trust  (the  Plans) 
Located  in  New  Yorit.  New  York 


EmmpUon  M-ee; 
No«.D-7400andD- 
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Exemption 

7412] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4g75(c)(l)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sale  by  the  Plans  of  certain 
improved  real  property  to  Linda  Wells,  a 
disqualiRed  person  with  respect  to  the 
Plans,  provided  that  the  terms  of  such 
sale  are  at  least  as  favorable  to  the 
Plans  as  the  Plans  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
Wednesday,  May  25, 1988  at  53  FR 
18934. 

For  Further  Information  Contact. 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Comeluis  C  Rose  Associates,  Inc 
Defined  Benefit  Pension  Plan,  Comeluis 
C.  Rose  Associates,  Inc.  Employee 
Target  Benefit  Plan  and  Trust,  and 
Comeluis  C.  Rose,  Associates,  Inc.  Profit 
Sharing  Plan  (collectively,  tlie  Plans) 
Located  in  Hanover,  New  Hampshire 

[ProhMted  Transaction  Exemption  68-67; 
Exemption  Application  Nos.  0-7480 
through  D-74S2) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  sales  (the  Sales)  of  certain  securities 
made  to  the  Plans  on  November  22  and 
December  30, 1982,  and  on  March  24. 
1983.  by  Comeluis  C.  Rose,  a 
disqualified  person  with  respect  to  the 
Plans,  to  the  extent  that  the  aggregate 
values  of  the  securities  sold  to  each  of 
the  Plans  did  not  exceed  25  percent  of 
the  total  assets  of  each  of  the  Plans  on 
the  dates  of  the  respective  Sales,  and 
also,  provided  that  the  terms  of  the 
Sales  were  not  less  favorable  to  the 
Plans  than  terms  obtainable  in  arm's- 
length  tranMrtions  with  unrelated 
parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 


Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
25, 1988.  at  53  FR  18927. 

Effective  Date:  This  exemption  will  be 
effective  November  22  and  December  30, 
1982.  and  March  24. 1983.  the  dates  the 
securities  were  sold  to  the  Plans  as 
described  in  the  proposed  exemption. 

For  Further  Information  Contact  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Metro  Electrical  Joint  Ap|»enticeship 
and  Training  l^ust  (the  Plan)  Located  in 
Portland,  OR 

[ProNbNad  Tranaactlon  Exemption  88-68; 
ExemiMlon  Application  No.  0-7S28) 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  shall  not 
apply  to  the  proposed  sale  by  the  Plan  of 
a  tract  of  unimproved  land  (the  Lot],  for 
the  total  cash  consideration  of  $45,500. 
to  Electric  Workers  Local  48  Building 
Association.  Inc..  a  party  in  interest  with 
respect  to  the  Plan,  provided  the  amount 
paid  for  the  Lot  is  not  less  than  fair 
market  value  at  the  time  the  transaction 
is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
25. 1988  at  53  FR  18934. 

For  Further  Information  Contact  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Charies  D.  Pemlierton  Seif-Employed 
Retirement  Plan  (the  Plan)  Located  in 
Lubbock,  Texas 

[Prohibited  Transaction  Exemption  88-69; 
Exemption  Applicatien  Ito.  D-7S41] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  loan  by  the  Plan  of  $45,000  (the 
Loan)  to  Charles  D.  Pemberton,  the 
owner-employee  and  participant  in  the 
Plan  and  a  disqualified  person  with 
respect  to  the  Plan,  provided  that  the 
terms  and  conditions  of  the  proposed 
Loan  be  no  less  favorable  to  the  Plan 
than  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  third 
party  at  the  time  of  the  making  of  the 
proposed  Loan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 


exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
10, 1988  at  FR  21941. 

For  Further  Information  Contact 
Joseph  L  Roberts  III  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Colorado  Imag^  Assodales,  P.C.  Profit 
Sharing  Plan  (the  Plan)  Located  in 
littlettm,  Cokwado 

(PraMbNod  Transaction  Exemption  88-70; 
Exemption  Application  No.  D-7S491 

Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  to  Neal 
Goodman,  M.D.,  Paid  K.  Danner,  M.D., 
David  A.  Raetz,  M.D..  and  Kenneth  B. 
Reynard.  MJ}m  of  certain  diamonds  (the 
Diamonds)  from  their  individually 
directed  accounts  in  the  Plan,  provided 
that  the  sale  price  be  no  less  than  the 
retail  fair  market  value  of  the  Diamonds 
on  the  date  of  sale  as  established  by  an 
independent  qualified  appraiser. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
10. 1988  at  53  FR  21941. 

For  Further  Information  Contact 
Joseph  L.  Roberts  III  of  the  Department, 
telephone  (202)  523-8861.  (This  is  not  a 
toll-free  number.) 

D.W.  Brown,  M.D.  Inc.  Defined  Benefit 
Plan  and  Trust  (the  Plan)  Located  in 
Sacramento,  California 

[Prohibited  Transaction  Exempbon  88-71; 
Exemption  Applcation  Na  D-7S79] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plan  of 
a  certain  parcel  of  unimproved  real 
property  and  related  water  rights  (the 
Property)  to  Donald  W.  Brown.  M.D.. 
and  Margaret  R.  Brown,  his  wife,  both  of 
whom  are  disqualified  persons  with 
respect  to  the  Plan,  provided  that  the 
sales  price  for  the  I¥operty  is  not  less 
than  the  fair  market  value  of  the 
Property  on  the  date  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubUshed  on  June 
10, 1988  at  53  FR  21945. 


For  Further  Information  Contact  Mr. 
Ef.  Williams  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describe  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC.  this  12th  day  of 
]uly  1968. 
Robert  I.  Doyle. 

Acting  Director  of  Regulations  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor. 
[FR  Doc  88-15987  Filed  7-14-68;  8:45  am] 
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[AppKcaftton  No.  O-7290]  et  at 

Proposed  ExemptkMis;  ConsoMdated 
Electrical  Oistaibutors,  Inc.  Emptoyees' 
Retirement  Plan  et  aL 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 


:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

AOORESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations,  Room  N-5669,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  20O 


Constitution  Avenue.  NW..  Washington, 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFONMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
406(a)  of  the  Act  and/or  section 
4975(c)(2)  of  die  Code,  and  in 
accordance  witii  procedures  set  forth  in 
ERISA  Procedures  75-1  (40  FR  18471. 
April  28, 1975).  EEfective  December  31. 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  die  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  'Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  DepartmenL 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  appUcations  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Consolidated  Electrical  Distributofs.  Inc. 
Employees'  Retirement  Plan  (the  Plan) 
Located  in  Village,  Califioniia 

[Application  No.  D-7290] 

Proposed  Exemption 

The  Department  is  omsidering 
granting  an  exemption  under  the 
authority  of  section  40e(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
sale  of  four  mortage  notes  to  the  Plan 
by  Edmundston  IntemationaL  Inc. 
(Edmundston),  a  wholly-owned 
subsidiary  of  Consolidated  Electrical 
Distributors,  Inc.,  the  Plan  Sponsor  and 
therefore  a  party  in  interest,  nor  to  the 
guarantee  of  repayment  by  the  Plan 
Sponsor  on  default,  provided  that  the 
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terms  and  conditions  of  sale  are  at  least 
as  favorable  to  the  Plan  as  those  which 
the  plan  could  receive  in  similar 
transactions  with  unrelated  parties. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  non-contributory 
deHned  benefit  pension  plan  which  was 
established  on  January  1, 1969.  The  Plan 


has  approximately  2025  participants  and 
net  assets  of  $59,246,752  as  of  December 
31, 1986.  The  Plan's  trustee  is  Trust 
Services  of  America,  Inc.  (the  Trustee). 
The  Plan  Sponsor  is  a  Delaware 
corporation  engaged  primarily  in  the 
wholesale  distribution  of  electrical 
parts.  Edmundston's  primary  function  is 
to  hold  assets  for  the  Plan  Sponsor 


which  are  unrelated  to  its  basic 
electrical  business. 

2.  The  applicant  represents  that  the 
Plan  currently  has  a  substantial  portion 
of  its  current  assets  available  for 
reinvestment.  The  Plan  proposes  to  use 
a  portion  of  these  assets  to  purchase 
four -adjustable  rate  mortgage  notes  (the 
Mortgages)  from  Edmundston.* 
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3.  The  Mortgages  originated  from 
purchases  of  condominium  units  in  a 
fifty-eight  story  residential  and 
commercial  office  building  (the 
Property)  located  at  950  N.  Michigan 
Avenue,  Chicago,  Illinois.  The  Property 
was  developed  by  Newcastle  Properties. 
Inc.  (Newcastle),  a  wholly-owned 
subsidiary  of  the  Plan  Sponsor.  Once  all 
the  condominium  units  were  sold  by 
Newcastle,  it  became  inactive  and  as 
part  of  its  winding  down  process 
transferred  the  Mortgages  to 
Edmundston.  The  applicant  represents 
that  all  of  the  mortgagors  on  the 
Mortgages  to  be  sold  to  the  Plan  are 
unrelated  parties. 

4.  The  Mortgages  provide  for  monthly 
payments  of  principal  and  interest  with 
the  interest  rate  being  adjusted  every 
five  years  based  on  the  weekly  average 
yield  on  United  States  Treasury 
becurities  adjusted  to  a  constant 
maturity  of  5  years.  The  rate  adjustment 
formula  requires  that  2.5%  be  added  to 
the  current  rate  for  5-year  Treasury 
notes. 

5.  The  condominium  units  acting  as 
collateral  for  the  Mortgages  were 
appraised  by  John  F.  Miaso,  S.R.A.  of 
Alpha  Appraisal  Services,  Inc.  as  having 
H  total  combined  appraised  value  of 
$1,788,000  as  of  December  11. 1987  (See 
individual  appraised  amounts  of 
condominiums  in  footnote,  supra).  The 
Mortgages  being  sold  to  the  Plan 
represent  a  first  lien  on  such  properties 
and  will  be  recorded  as  such.  In 
addition,  the  Plan  will  not  pay  any 
commissions  or  other  expenses  in 
connection  with  this  transaction  and  the 
Plan  Sponsor  will  repurchase  from  the 
Plan  any  Mortgage  ir  the  event  of 
default. 


6.  The  Trustee  provides  administrative 
and  investment  management  services  to 
employee  benefit  plans.  The  Trustee 
represents  that  it  will  serve  as 
independent  fiduciary  for  the  Plan  in  the 
subject  transaction  and  that  it  holds  no 
financial  or  other  business  relationship 
with  the  Plan  Sponsor  or  its  affiliates. 
The  Trustee  has  reviewed  all  aspects  of 
the  proposed  sale  including  the  terms  of 
the  Mortgages,  the  current  market  value 
of  the  condominium  units  serving  as 
collateral  and  the  payment  history  of  the 
mortgagors.  Based  on  this  analysis  the 
Trustee  believes  that  the  purchase  of  the 
Mortgages  by  the  Plan  is  a  prudent 
investment  and  is  in  the  best  interests 
of,  and  protective  of,  the  Plan  and  its 
participants  and  beneficiaries.  The 
Trustee  represents  that  the  Property  is 
well  located  and  expected  to  continue  to 
rise  in  value  and  coupled  with  the 
current  high  rates  of  interest  being  paid 
on  the  Mortgages,  provides  safety  as 
well  as  a  strong  rate  of  return  to  the 
Plan.  The  Trustee  represents  further  that 
the  Mortgages  would  be  an  appropriate 
addition  to  the  Plan's  portfolio,  with 
total  Plan  mortgage  holdings  constituting 
5.7%  of  Plan  assets  after  the  purchase. 

The  Trustee  represents  that  it  will 
monitor  the  transaction  and  ensure  that 
all  payments  are  promptly  received  and 
will  take  all  appropriate  steps  to  enforce 
the  rights  of  the  Plan. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisHes  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because,  among  other  things: 

(a)  The  Plan  will  pay  the  appraised 
value  for  the  Mortgages; 


(b)  The  Plan  will  not  pay  any  costs  or 
other  expenses  in  connection  with  the 
sale  of  the  Mortgages; 

(c)  The  Plan  Sponsor  has  agreed  to 
repurchase  the  Mortgages  if  there  is  a 
default;  and 

(d)  The  Trustee  has  reviewed  the 
proposed  transaction  and  has  concluded 
that  it  is  in  the  interest  of  and  protective 
of  the  Plan  and  its  participants  and 
beneHclaries. 

For  Further  Information  Contact: Wan 
H.  Levitas  of  the  Department,  telephone 
(202)  52^-6194.  (This  is  not  a  toll-free 
number.) 

Mayfield  Corporation  Defined  Benefit 
Pension  Plan  and  Trust  (the  Plan) 
Located  in  Houston.  Texas 

lApplication  No.  0-7467} 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  Rev.  Proc.  75-26, 
1975-1  C.B.  722.  If  the  exemption  is 
granted  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  loans  made  by  the  Mary  Iris 
Goldston  Corporation  (Goldston)  to  the 
Plan,  provided  that  the  terms  and 
conditions  of  the  loans  were  at  least  as 
favorable  to  the  Plan  as  those  which  the 
Plan  would  receive  in  similar 
transactions  with  unrelated  parties.* 

Effective  Date:  If  granted,  the 
proposed  exemption  will  be  effective 
August  17, 1987. 


'  Mortgage  Umd  Rate. 


>  Since  Mr.  lack  H.  Maytield.  |r.  (Mr.  Mayfield)  is 
tile  only  participant  in  the  Plan  (here  it  no 


jurisdiction  under  Title  I  of  the  Act  pursuant  (o  29 
CFR  2510.3-3(b).  However,  there  is  jurisdiction 
under  Title  U  of  the  Act  pursuant  to  section  4875  of 
the  Code. 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  net  assets  as  of  September  30, 1987 
of  $773,796.  The  trustee  of  the  Plan  is 
American  Industries  Trust  Company. 
Mr.  Mayfield,  the  sole  participant  in  the 
Plan,  owns  85.2%  of  the  stock  of  the  Plan 
Sponsor.  Goldston  and  the  Plan  Sponsor 
are  in  the  business  of  oil  and  gas 
exploration  and  production. 

2.  On  November  1, 1986.  Goldston 
executed  an  agency  agreement  with  the 
Plan,  for  the  purpose  of  acquiring  for  the 
Plan  an  oil  and  gas  mineral  interest  in 
the  Eunice  Monument  South  Unit  in  Lea 
County,  New  Mexico  (the  Property).  In 
order  to  purchase  the  Property,  Goldston 
advanced  funds  on  the  Plans  behalf. 
Unsecured  loans  of  $60,480  and  $75,168 
were  made  on  behalf  of  the  Plan  on 
January  1. 1987  and  May  11. 1987  by 
Goldston.  No  fees  were  charged  by 
Goldston  for  the  services  provided  to 
the  Plan  nor  was  any  interest  charged 
on  the  loans. 

3.  Goldston,  prior  to  August  17, 1987, 
was  owned  100%  by  Iris  T.  Goldston, 
(Ms.  Goldston).  Ms.  Goldston  was 
deceased  on  August  17, 1987.  At  that 
time,  ownership  of  60%  of  Goldston 
transferred  to  the  three  adult  children  of 
Mr.  Mayfield.  Therefore,  the  applicant 
represents  that  Mr.  Mayfield  indirectly 
owns  60%  of  Goldston.  This  indirect 
ownership  resulted  in  Goldston  being 
classified  as  a  disqualified  person  under 
section  4975(e)(2)(G)  of  the  Code 
effective  August  17, 1987  and  the 
outstanding  loans  becoming  prohibited 
transactions  under  section  4975(c)(1)(A) 
of  the  Code.* 

4.  It  was  anticipated  that  the  loans 
would  be  repaid  upon  legal  assignment 
of  the  royalty  interest  to  the  Plan.  Such 
assignment,  however,  was  not  made 
until  February  12, 1988  because  of  the 
death  of  Ms.  Goldston.  The  loans, 
however,  remain  outstanding  pending 
resolution  of  the  exemption  request. 

5.  TTie  applicant  represents  that  the 
loans  were  in  the  Plan's  best  interest 
because  they  enabled  the  Plan  to 
purchase  the  Property  at  a  competitive 
price.  In  addition,  the  loans  made  to  the 
Plan  were  interest  free  as  well  as  being 
unsecured.  Goldston  didn't  charge  any 
fees  for  its  services  and  Mr.  Mayfield, 
the  sole  participant  in  the  Plan,  made 
the  decision  that  this  investment  should 
be  made. 

6.  In  summary,  the  applicant 
represents  that  the  loans  met  the 
statutory  criteria  for  an  exemption  under 
section  4975(c)(2)  of  the  Code  because: 


*  The  applicant  represents  that  Goldston  was  not 
a  disqualiHed  person  with  respect  to  the  Plan  prior 
to  August  17. 1«I7. 


(a)  The  loans  to  the  Plan  were  both 
interest  free  and  imsecured;  and 

(b)  Mr.  Mayfield  is  the  only  Plan 
participant  effected  by  the  loan 
transactions  and  he  desired  that  the 
transaction  be  consummated. 

Notice  to  Interested  Persons:  Because 
Mr.  Mayfield  is  the  only  participant  in 
the  Plan,  it  has  been  determined  that 
there  i>  no  need  to  distribute  the  notice 
of  pendency  to  interested  persons. 
Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department 
within  30  days  of  the  date  of  publication 
of  this  notice  of  proposed  exemption. 

For  Further  litformation  Contact  Mr. 
Alan  Levitas  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Frank  Pavel.  D.D.S..  Inc.  Money 
Purchase  Pensioa  Plan  (the  PlaJn) 
Located  in  San  Diego,  California 

(Application  No.  0-7496] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections  406 
(a)(1).  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
purchase  of  two  limited  partnership 
units  (the  Units)  by  the  self-directed 
account  (the  Account)  in  the  Plan  of 
Frank  Pavel.  D.D.S.  (Dr.  Pavel),  from  Dr. 
Pavel  and  his  wife  (the  Pavels);  provided 
the  terms  and  conditions  of  the 
transaction  will  be  similar  to  those 
obtainable  by  the  Plan  in  an  arm's- 
length  transaction  with  an  unrelated 
party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  money  purchase 
pension  plan  with  individually  directed 
separate  accounts.  As  of  June  30, 1987, 
the  Plan  had  7  participants  and  Dr. 
Pavel's  Account  held  $1,900,524.69  in 
assets.  The  trustee  of  the  Plan  is  San 
Diego  Trust  ft  Savings  Bank. 

2.  Tlie  Pavels  currently  own  twelve 
Units  of  Segal-Gerber  Properties, 
Limited  Partnership  (the  LP).  The 
remaining  Units  in  the  LP  are  owned  by 
parties  unrelated  to  the  Pavels  and  the 
Plan.  The  LP  is  a  group  of  Texas  limited 
partnerships  which  own  and  operate 
more  than  1,000  apartments  in  ten  U.S. 
Department  of  Housing  and  Urban 
Development  projects  in  Texas  and 
Arkansas. 


3.  The  Pavels  now  wish  to  sell  two 
Units  to  Dr.  Pavel's  Account  in  the  Plan 
for  the  lower  of  their  acquisition  cost  or 
their  fair  mariiet  value.  Dr.  Pavel 
believes  the  Units  would  be  an  excellent 
investment  for  die  Flan.  He  represents 
that  the  Units  would  constitute  a 
diversification  of  his  Account's 
investment  portfolio  and  would  bring  a 
high  rate  of  return. 

4.  The  Units  have  been  appraised  by 
W.  Allen  Jacobs,  ffl.  Vice  l^esident  of 
Pacific  Corporate  Valuation,  Inc.,  a 
qualified  independent  appraiser  in  La 
Jolla,  California.  Mr.  Jacobs  determined 
the  Pavels  twelve  Units  had  a  total  fair 
market  value  of  $1,416,000  or  $118,000 
for  each  Unit  as  of  December  31, 1987. 
Each  Unit  cost  the  Pavels  $113,750  as  of 
December  31. 1987.  The  Account  will 
pay  the  Pavels  $227,500  to  acquire  the 
two  Units  and  will  pay  required  capital 
contributions  as  they  become  due.  The 
Account  will  pay  no  fees  or 
commissions  in  connection  with  the 
purchase.  After  consummation  of  the 
transaction,  the  Units  will  represent  12% 
of  the  Account's  assets. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  criteria  of  section  408(a)  of  the 
Act  because:  (1)  The  transaction 
involves  no  more  than  12%  of  the 
Account's  assets;  (2)  the  purchase  price 
will  be  the  lower  of  the  acquisition  cost 
of  the  Units  or  the  fair  market  value  as 
established  by  an  independent  appraisal 
and  valuation;  (3)  Eh-.  Pavel  is  the  only 
Plan  participant  to  be  affected  by  the 
transaction;  and  (4)  Dr.  Pavel  has 
determined  that  the  proposed 
transaction  is  appropriate  for  and  in  the 
best  interest  of  the  Account  and  he 
desires  that  the  transaction  be 
consummated  by  the  Account 

Notice  to  Interested  Persons:  Because 
Dr.  Pavel  is  the  only  participant  in  thb 
Plan  affected  by  the  transaction,  it  has 
been  determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Therefore,  comments  and  requests  for  a 
public  hearing  are  due  30  days  after  the 
date  of  publication  in  the  Federal 
Register. 

For  Further  Information  Contact  Mrs. 
Betsy  Scott  of  the  Department 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Sholom  Home,  Inc.  Pension  Plan  and 
Trust  (the  Plan)  Located  in  Minneapolis, 
Minnesota 

[Application  No.  D-7519] 

Proposed  Exemption 

Tlie  Department  is  considering 
granting  an  exemption  imder  the 
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authority  of  secHon  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  tlie  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a).  406(b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  by  the  Plan  to 
Sholom  Home,  Inc.,  the  Plan  sponsor 
(the  Plan  Sponsor),  of  all  rights  under  a 
group  annuity  contract  (the  Contract)  in 
exchange  for  a  cash  payment  to  the  Plan 
of  not  less  than  the  fair  market  value  of 
the  Contract  as  of  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  deflned  contribution 
plan  which  was  terminated  effective 
December  31, 1987.  A  determination 
letter  has  been  requested  from  the 
Internal  Revenue  Service  approving  the 
termination.  As  of  February  24, 1988,  the 
Plan  had  262  participants  and  total 
assets  of  $1,096,052.08. 

2.  Among  the  Plan's  assets  is  a  group 
annuity  contract  (the  Contract)  with 
Ohio  National  Life  Insurance  Company 
of  Cincinnati,  Ohio  (the  Carrier),  with 
face  value  of  $250,000  and  accrued 
interest  of  $29,624.72  as  of  December  31, 
1987.  The  Contract  pays  interest  at  8.01% 
per  annum.  Pursuant  to  the  terms  of  the 
Contract  a  lump  sum  payment  at 
maturity  will  not  be  made  imtil  July  22. 
1989.  If  payment  by  the  Carrier  is  made 
prior  to  the  maturity  date,  an  early 
withdrawal  penalty  is  imposed  in  the 
form  of  an  18%  discount  of  face  amount 
plus  accrued  interest. 

3.  On  May  16, 1988,  Barbara  A. 
Hopewell,  Esquire,  Assistant  Counsel  of 
the  Carrier,  represented  that  the  Carrier 
has  no  objection  to  the  assignment  of 
the  Contract  to  the  Plan  Sponsor.  She 
further  represented  that  the  fair  market 
value  of  the  Contract  as  of  August  31, 
1988  will  be  $294,147.92  without  regard 
to  any  early  withdrawal  penalty. 

4.  Accordingly,  the  Plan  Sponsor 
proposes  to  purchase  from  the  Plan  all 
rights  under  the  Contract  in  exchange 
for  a  cash  payment  to  the  Plan  in  an 
amount  equal  to  the  fair  market  value  of 
the  Contract  as  of  the  date  of  sale  as 
determined  by  the  Carrier.  In  so  doing, 
the  Plan  would  avoid  the  penalty  for 
early  withdrawal  or  the  expense  of 
maintaining  a  trust  until  such  time  as  the 
total  amount  due  under  the  Contract  has 
been  received,  and  would  be  able  to 
make  prompt  distribution  of  all  beneHts 
under  the  Contract  to  the  participants. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section  408(a) 


of  the  Act  because:  (a)  All  rights  under 
the  Contract  will  be  sold  to  the  Plan 
Sponsor  for  an  amount  in  cash  equal  to 
the  fair  market  value  of  the  Contract  as 
of  the  date  of  sale  as  determined  by  the 
Carrier  (b)  the  sale  represents  a  one- 
time transaction  for  cash  which  can  be 
easily  verified;  (c)  the  sale  will  not 
require  the  payment  of  any 
commissions,  fees,  or  taxes  by  the  Plan; 
and  (d)  the  Plan  will  be  able  to  complete 
distribution  of  its  assets  to  its 
participants  in  a  timely  manner  without 
incurring  a  penalty  for  early  withdrawal 
from  the  Contract. 

For  Further  Information  Contact- 
Joseph  L  Roberts  III  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a]  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fudiciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fudiciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fudiciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a](l)(B]  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a]  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneRciaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 


representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.,  this  12th  day  of 
July  1968. 
Roberi  |.  Doyle. 

Acting  Director  of  Regulations  and 
interpretations.  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor. 
[FR  Doc.  88-15988  Filed  7-14-88;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Na  70-824] 

Finding  of  No  Significent  Impact; 
Amendment  of  Special  Nuclear 
Material  License  No.  SNM-778; 
Babcodc  and  Wilcox  NNFO  Researcii 
Laboratory 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  amendment  of  Special 
Nuclear  Material  License  No.  SNM-778 
for  the  construction  of  a  temporary 
storage  facility  at  Babcock  &  Wilcox's 
(B&W)  NNFD  Research  Laboratory  in 
Lynchburg,  Virginia. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  the 
construction  and  use  of  a  temporary 
storage  facility  for  hot  cell  waste.  11118 
facility  will  be  an  in-ground  array  of 
eight  vertical,  concrete  cylinders 
arranged  in  two  rows  of  four  with  24 
inches  of  concrete  shielding  at  the  top  of 
each  cylinder.  The  bottom  of  the 
cylinders  will  be  at  approximately  560  ft 
mean  sea  level  (MSL)  which  is  58  ft 
above  the  Standard  Project  Flood 
determined  by  the  U.S.  Army  Corps  of 
Engineers  for  the  James  River  at  the 
B&W  site. 

The  top  of  the  concrete  shielding  will 
be  approximately  at  ground  level.  Each 
cylinder  will  be  6  feet  in  diameter  and 
13-feet  tall,  and  each  is  equipped  with  a 
stainless  steel  drain  pipe  which  leads  to 
a  common  sampling  pit  and  rests  on  a 
common  concrete  pad.  The  concrete 
slab  is  surrounded  by  a  foundation  drain 
system  which  pipes  to  a  second 
sampling  pit.  The  two  sampling  pits  will 
be  sampled  regularly  and  analyzed  for 
the  presence  of  radioactive  material.  In 
this  facility,  the  stored  waste  is  in  long- 
life  containers,  the  majority  of  which  are 
stainless  steel,  30-gallon  drums.  Others 
will  be  30-  and  55-gallon  carbon  steel 
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drums  but  will  be  overpacked  in 
stainless  steel  or  galvanized  drums. 

Need  for  the  Proposed  Action 

Presently,  hot  cell  waste  is  stored  in 
the  Annex  of  Building  J.  This  facility  is 
full,  and  the  normal  operations  in 
support  of  existing  and  anticipated 
contracts  will  generate  approximately 
100  more  drums  over  the  next  5  years. 
This  waste  is  being  stored  onsite  until  it 
is  accepted  by  the  Department  of  Energy 
under  the  Nuclear  Waste  Policy  Act  of 
1982.  Denying  the  construction  and  use 
of  this  facility  would  completely  curtail 
the  normal  operations  associated  with 
the  hot  cells. 

Environmental  Impact  of  the  Proposed 
Action 

Since  only  dry  containerized  waste 
will  be  stored  in  this  facility,  there 
should  be  no  effluents  produced.  Any 
rain  or  snowmelt  that  manages  to  enter 
the  concrete  cylinders  will  automatically 
drain  into  the  sampling  pit.  This  w$ter 
will  be  periodically  removed.  In  the 
unlikely  event  that  water  should 
penetrate  the  drums,  any  leachate  would 
flow  to  the  sampling  pit  before 
radioactive  material  could  enter  the 
ground  water.  The  drums,  concrete 
walls,  and  subterranean  location  will 
provide  shielding  to  reduce  radiation 
levels  above  ground  to  below  regulatory 
levels. 

Agencies  and  Persons  Consulted 

There  was  no  contact  with  other 
agencies. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  Environmental  Impact 
Statement  for  the  proposed  action. 
Based  upon  the  Environmental 
Assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  The  Environmental 
Assessment  for  the  proposed  action,  on 
which  this  Finding  of  No  Significant 
Impact  is  based,  relies  on  the  Babcock  & 
Wilcox  information  submitted  as 
Amendment  4  to  License  No.  SNM-778, 
December  8. 1987,  and  the  additional 
information  submitted  by  B&W  on 
March  30, 1988,  and  June  20, 1988. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying,  for  a  fee,  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC. 
Copies  of  the  Environmental 
Assessment  may  be  obtained  by  calling 
(301)  492-0609  or  by  writing  to  the  Fuel 
Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety, 


U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  luly.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Leland  C.  Rouse. 

Ciiief,  Fuel  Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety, 
NMSS 

(FR  Doc.  88-15965  Filed  7-14-88:  8:45  am) 
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Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNM)  will  hold  its  third 
meeting  on  August  3-5, 1988.  On  August 
3rd  and  4th  it  will  meet  at  4:00  p.m.  at 
the  Holley  Inn,  235  Richland  Avenue 
and  Laurens  Street,  Aiken.  SC.  The 
meetings  will  be  concluded  by  7:00  p.m. 
on  those  days.  On  August  5  the  meeting 
will  be  held  in  Room  405,  Fims  Building, 
2600  Bull  Street,  Columbia,  SC.  On  that 
day  the  meeting  will  start  at  2:00  p.m. 
and  be  concluded  by  5:00  p.m.  The  entire 
meeting  will  be  open  to  the  public. 

Wednesday.  August  3, 1988 

4:00 p.m.-7:00 p.m.:  The  Committee 
will  discuss  their  visits  to  the  LLW 
disposal  facility  at  Bamewell,  SC  and 
the  Chem-Nuclear  operations  center. 

Thursday.  August  4, 1988 

4:00  p.m.-7:00  p.m.:  The  Committee 
will  discuss  their  visit  to  the  waste 
handling  and  storage  facilities  at  DOE's 
Savannah  River  Plant. 

Friday,  August  5, 1988 

2.-00 p.m.-5:00 p.m.:  The  Committee 
will  discuss  their  visit  to  the  facilities  of 
LN  Technologies  and  meet  with 
representatives  of  the  South  Carolina 
Bureau  of  Radiological  Health. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6. 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  Staff  The  Office  of  the 
ACRS  is  providing  Staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  Office  of  the  ACRS  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture  and  television  cameras 


during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  Office  of  the 
ACRS,  Mr.  Raymond  F.  Fraley,  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  if  such  rescheduling  would 
result  in  major  inconvenience. 

Dated:  )uly  11. 1988. 
lohn  C.  Hoyle, 

A  dvisory  Committee  Management  Officer. 
[FR  Doc.  88-15966  Filed  7-14-88: 8:45  am] 
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(Docket  No.  50-400] 

Carolina  Power  8t  Ugtit  Co^  Shearon 
Harris  Nuclear  Power  Plant.  Unit  1; 
Exemption 

I 

Carolina  Power  &  Light  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-63,  which 
authorizes  operation  of  the  Shearon 
Harris  Nuclear  Power  Plant.  Unit  1.  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations  and  Orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

n 

Section  103(c)(2)  to  10  CFR  Part  20 
requires  a  determination  by  a  physician 
at  least  once  every  12  months  that  an 
individual  is  physically  able  to  use  the 
respiratory  protective  equipment  in  an 
environment  containing  airborne 
radioactive  material. 

By  letter  dated  January  30. 1986,  the 
licensee  requested  an  exemption  from  10 
CFR  20.101(c)(2)  with  regard  to  the 
interval  for  the  administration  of  a 
physical  examination  for  users  of 
respiratory  equipment.  Speciflcally,  the 
licensee  requested  an  exemption  to 
permit  the  physicals  to  be  administered 
at  an  interval  of  every  9  to  15  months 
rather  than  the  currently  scheduled  8  to 
12  months.  In  support  of  its  request,  the 
licensee  notes  that  the  exemption  would 
provide  greater  flexibility  in  scheduling 
of  examinations  and  would  preclude  the 
need  for  administration  of  two 
examinations  in  the  same  calendar  year. 

The  accepatibility  of  the  exemption 
request  is  discussed  below. 
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in 

In  order  to  satisfy  the  10  CFR 
20.103(c)(2)  requirement  of  **at  least  once 
every  12  months,"  the  licensee  has  to 
administratively  schedule  the  physical 
examinations  every  8  to  12  months 
because  of  the  large  number  of  workers 
for  whom  these  examinations  have  to  be 
scheduled.  Therefore,  over  a  period  of  a 
few  years,  a  substantial  number  of 
workers  would  receive  two  physical 
examinations  within  one  calendar  year. 
This  would  result  in  an  unnecessary 
expenditure  of  the  licensee's  resources. 
On  the  other  hand,  according  to  the 
licensee's  proposed  schedule  of  a 
physical  examination  of  every  9  to  15 
months,  it  would  be  possible  for  a 
worker  to  average  fewer  than  one 
examination  every  year  over  an 
extended  period  of  time,  for  example, 
only  four  examinations  in  five  years. 
This  practice  clearly  does  not  meet  the 
intent  of  the  regulation. 

In  order  to  provide  the  licensee  with 
administrative  flexibility  and  yet  meet 
the  intent  of  the  regulation  to  provide 
one  physical  examination  every  year, 
the  staff  has  determined  that  an 
exemption  to  10  CFR  2ai03(c)(2),  as 
requested  by  the  licensee,  with  a 
provision  that  total  time  over  any  three 
consecutive  physical  examination 
periods  will  not  exceed  39  months, 
should  be  panted. 

IV 

The  Commission  has  determined  that, 
pursuant  to  10  CHI  2aS01.  this 
exemption  is  authorized  by  law,  and 
will  not  result  in  undue  hazard  to  life  or 
property.  Accordingiy,  the  Commission 
hereby  grants  an  exemption  related  to 
the  time  interval  requirement  of  10  CFR 
20.103(c)(2)  on  physical  examinations 
from  "at  least  once  every  12  months"  to 
"every  9  to  15  months,  provided  that  the 
total  time  over  any  three  consecutive 
physical  examination  periods  does  not 
exceed  39  months."  Pursuant  to  10  CFR 
51.32,  the  Commission  has  determined 
that  granting  this  exemption  will  have 
no  signiHcant  impact  on  the 
environment  (53  FR  24817). 

This  exemption  is  effective  upon  issuance. 

Dated  at  Rockviile,  Maryland,  this  8th  day 
of  iuly  1988. 

For  the  Nuclear  Regulatory  Commission. 
Steven  Vaiga, 

Director.  Division  of  Reactor  Projects  l/ll. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  8fl-15967  Filed  7-14-88:  8:45  am] 
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SECURITtES  AND  EXCHAMGE 
COMMISSION 
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Self-Regulatory  Organizatton^ 
Proposed  Rule  Climgee  by  New  York 
Stock  Excluinge,  Inc,  Relating  to  Debt 
Securities 

Pursaant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  19M,  15 
U.SC.  7d8(b)(l),  notice  is  hereby  given 
that  on  June  22. 1988,  the  New  York 
Stock  Exchange,  faic.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  chaises  as  described 
in  Items  I,  II,  and  lU  b^w.  whicli  Items 
have  been  prqiared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  ootioe  to 
solicit  comments  on  the  pn^iosed  rule 
changes  from  interested  persoas. 

I.  Seff-Regolatoiy  Organlzatioii's 
StatenwBt  of  the  Tems  of  Suiwlsnce  of 
the  PraposM  Rqw  Change 

Ilie  Exchange  proposes  to  amend 
some  of  its  rules  governing  trading  in 
debt  securities. 

In  addition,  the  Exchange  proposes  to 
amend  an  interpretation  of  Rule  85(e)(1) 
with  respect  to  the  crossing  procedure 
on  the  Automated  Bond  System.^ 

II.  Self-Regalatory  Oigaiitzation's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  cominents  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A.  B,  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  revisions 
is  to  eliminate  outdated  bond  mies. 
refine  rules  to  address  current  bond 
trading  procedures,  and  to  oarrow 
language  of  certain  rules  that  do  not 
apply  to  trading  in  bonds  or  in  certain 
types  of  bonds. 

Rule  61  defmes  recognized  quotatiom 
in  equities  and  bonds.  The  proposed 
amendments  will  allow  mininom  size 
lots  and  reduce  the  50  bond  minimum  to 
25  for  all  or  none  orders  in  cabinet 
bonds. 

Rule  72  defines  the  priority  and 
precedence  of  bids  and  offers.  The 


proposed  role  change  makes  dear  that 
bonds  dealt  in  by  cabinets  are  not 
subject  to  this  rule.  Rather,  trading  in 
these  bonds  is  governed  by  Rule  85. 

Rule  79A  governs  bond  trading  on  the 
Exchange  floor  (as  distinguished  from 
the  cabinets),  lie  proposed  revisions 
clarify  the  definition  of  transactions  at 
wide  variations  which  «vould  require 
approval  of  a  Floor  OfficiaL  Sudi 
transactions  are  those  that  occur  two  or 
■tore  points  away  or  30  or  more  days 
from  die  last  transaction. 

The  proposed  revisions  also  eliminate 
confusing  references  to  'iree  bonds.** 
"free  crowd"  and  "Bond  Crowd".  For 
the  sake  of  consistency,  the  term  "Bond 
Floor'  is  substituted.  In  addition,  by 
deleting  speciflc  references  to  floor 
clerks  and  quote  cards,  the  new  rule 
provides  for  flexibility  in  the  quote 
capture  process. 

Rule  85  governs  trading  m  cabinet 
bonds,  including  bonds  traded  via  the 
Automated  Bond  System.  The  proposed 
amendments  to  Rule  85  delete  all 
references  to  month  and  week  orders, 
which  no  longer  exist.  In  addition,  these 
amendments  provide  the  Exchange  with 
the  flexibility  to  designate  types  of 
orders  for  particular  issues  of  bonds. 

Rules  124  deals  with  trading  of  odd-lot 
equity  orders.  The  proposed  diange — 
the  substitution  of  the  word  "stock"  for 
"security" — does  not  affect  the 
operation  of  the  rule. 

Foreign  Currency  Denominated  Bonds 

Recent  listings  have  marked  a  return 
to  the  trading  of  foreign  currency 
denominated  bonds  on  the  Exchange. 
The  changes  to  Rules  55. 191  and  251 
clarify  the  Exchange's  practice  with 
respect  to  these  bonds. 

Rule  55  defines  units  of  trading  for 
stocks  and  bonds.  The  proposed 
amendments  would  allow  the  Exchange 
to  designate  units  of  trading  of  other 
than  $1,000  for  U.S.  dollar  and  foreign 
currency  denominated  bonds. 

Rule  191  sets  forth  the  aanoer  in 
which  contracts  in  foreign  currency 
denominated  bonds  shall  be  made  and 
settled.  The  rule  specifies  that  such 
contracts  shall  be  made  and  settled  on 
the  basis  of  U.S.  currency  equivalents 
set  by  the  Exchange.  The  proposed 
amendment  eliminates  the  Exchange's 
burden  of  setting  currency  equivalents 
and  allows  the  parties  to  agree  on  the 
currency  for  contract  setUements. 

Rule  251  governs  cash  adjustment  for 
coupons  by  establishing  the  time  and 
basis  for  a  foreign  currency  exchange  in 
settlement  of  bond  contracts.  It  is 
proposed  that  this  rule  be  deleted.  The 
rule  is  redundant  as  such  situations  are 
adequately  covered  by  other  Exchange 


rules  and,  in  most  cases,  by  the 
prospectus  as  well. 

Reinterpretation  of  Rule  85(e)(1) 

Rule  85(e)(1)  provides  that  when  a 
member  files  a  bid  or  offer  in  the 
cabinets  as  agent  and  then  receives  an 
order  in  the  same  security  on  the 
opposite  side,  he  can  "cross"  the  orders 
without  making  any  further  bids  or 
offers  provided  that  the  first  bid  or  offer 
has  been  in  the  cabinets  for  a 
"reasonable"  period  of  time  (allowing 
other  members  the  chance  to  trade  at 
the  bid  and  offered  prices)  and  that  the 
member  announces  his  intention  to 
cross  before  he  does  so. 

While  Rule  85(e)(1)  does  not  deflne  a 
"reasonable  period  of  time",  a  floor 
practice  of  15  minutes  had  evolved,  and 
is  programmed  into  ABS.^  The  15 
minute  established  bid  and  offer  period 
serves  a  valid  purpose  where  bids  and 
offers  are  stored  in  physical  cabinets. 
With  physical  cabinets,  quote 
information  is  manually  updated.  In 
ABS,  on  the  other  hand,  quotes  are 
updated  automatically.  Thus,  for  crosses 
effected  on  ABS,  15  minute  exposure  is 
not  reasonable.  The  new  interpretation 
of  "reasonable"  in  ABS  establishes  that 
time  at  two  minutes. 

The  statutory  basis  under  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  is  section  6(b)(5)  and  its 
requirement  that  a  national  securities 
exchange  have  rules  that  are  designed 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing  information 
with  respect  to,  and  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 


as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.  The 
persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  flled  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  5. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  Katz. 
Secretary. 
July  11, 1988. 

(FR  Doc.  88-15992  Filed  7-14-88;  8:45  am) 
BILLING  CODE  SOIO-OI-M 


(Release  No.  34-25895;  File  No.  SR-PCC- 
88-02] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change;  Pacific 
Clearing  Corp.  ("PCC") 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  June  21. 1988,  the  Pacific 
Clearing  Corporation  ("PCC")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Three  member  committees,  chaired  by 
Governors  of  the  Pacific  Stock  Exchange 
("PSE "),  were  established  for  the 
purpose  of  examining  the  cost  and 
revenue  structure  of  PCC  and  PSE 
operations  in  Options,  Equities,  and 
Data  Processing.  These  committees  had 
extensive  input  from  the  membership 
community.  The  proposed  changes  to 
the  fee  structure  of  PCC  were 
recommended  by  the  Equities 
Committee. 

There  is  a  propsoed  increase  of  $1,050 
in  post  cashiering  fees.  In  addition,  there 
is  a  proposed  charge  of  $8  per  trade  for 
each  manually  processed  DTC  ineligible 
Master  Ldmiteid  Partnership. 

There  is  a  proposed  increase  in  fees 
for  the  Signature  Guarantee  Program. 
The  fees  for  this  program  currenUy 
appear  in  the  Schedule  of  Rates  for  PCC. 
Because  the  program  is  actually 
administered  by  PSE,  the  increased  fees 
will  now  appear  in  the  PSE  Equities 
Schedule  of  Rates,  and  any  reference  to 
the  program  in  PCC's  Schedule  will  be 
deleted  by  this  rule  filing. 

The  proposed  changes  will  be 
imposed  on  PSE  members  only,  and 
should  not  impact  the  public. 

II.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  March  1988,  PSE  established  three 
committees  to  examine  the  cost  and 
revenue  structure  of  PCC  and  PSE 
operations. 

The  Equities  Committee,  composed  of 
1  Director  of  PCC,  3  Governors.  8 
specialists,  5  floor  brokers,  and  1  allied 
member  of  PSE,  recommended  the 
changes  in  PCC's  fee  structure.  The 
increases  proposed  by  this  Committee 
are  designed  to  allocate  operating  costs 
to  members  based  on  their  usage  of  the 
trading  floor. 
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Currently,  a  fee  of  $1,100  is  charged  to 
specialists  for  cashierii>g  services 
provided  or  purchased  by  PCC.  An 
increase  of  $1,050  is  proposed.  The 
increased  total  of  $Z,1S0  will  be 
reviewed  quarterly. 

There  is  a  proposed  increase  in  fees 
for  the  Signature  Guarantee  Program, 
and  for  the  Facsimile  Stamp.  Tlie  fees 
for  this  program  cunently  appear  in  the 
Schedule  of  Rates  for  PCC  Became  the 
program  is  actually  administered  by 
PSE,  the  increased  fees  will  now  appear 
in  the  PSE  Equities  Schedule  of  Rates, 
and  any  reference  to  the  program  in 
PCC's  Schedule  will  be  deleted  by  this 
rule  filing. 

In  addition,  a  charge  is  proposed  for 
manually  processing  OTC  ineligible 
Master  Limited  Partnerships,  llie 
proposed  charge  is  $8  per  trade.  Because 
these  issues  are  ineligible  at  DTC,  PCC 
staff  must  process  these  trades 
manuaUy,  by  shipping  securities  to 
brokers  and  transfers  agents. 

The  proposed  rate  changes  and  this 
rule  proposal  are  consistent  with 
sections  6(b)(4)  and  17 A  of  the 
Securities  Exchange  Act  of  lfl34  (the 
"Act")  in  that  they  provide  an  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  the  members  using 
the  facilities  of  the  PCC  and  with  section 
15A(b)(6)  of  the  Act  which  requires  that 
PSE's  rules  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  protect  investors  and 
the  public  interest 

(B)  Self-Regulatory  Orgmusation '» 
Statement  on  Burden  on  Competition 

PCC  does  not  believe  that  the 
proposed  role  changes  impose  a  burden 
on  competition.  Tlie  changes  should 
have  no  impact  on  the  puMic. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  proposed  changes  are  the  result 
of  recommendations  of  a  member 
committee,  which  included  one  PCC 
director.  Written  comments  were  not 
received. 

III.  Date  of  EffectiveiMss  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  changes  have 
become  effective  pursuant  to  section 
19(b)(3]  of  the  Securities  Exchange  Act 
of  1934  and  subparagraphs  (ej  of  the 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  €0  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 


such  rule  change  if  it  appears  to  tlie 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  ^x>tection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  fixolHuige  Act 
of  1934. 

rv.  Solicitation  of  Omnneats 

Interested  persons  are  invited  to 
submit  writtdi  data,  views  and 
arguments  conoeming  the  foregoing. 
Persons  atakiog  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20548.  Reference 
should  be  made  to  File  No.  SR-PCC-as- 
2.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  changes  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  widi  the  provisions  of  5 
U.S.C.  552,  wiD  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC. 
Copies  of  such  Hling  wiD  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  (File  Na  SR-PCC-88-2)  and 
should  be  submitted  by  August  5, 1988. 

For  the  Coouniasion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  )uly  8. 1988. 
lonathan  G.  Katz, 
Secretary. 

Fee  Schedule— Pacific  GLEARmG  Cor- 
poration SCHEDUl^  OF  flATES  AND 
Charges 

[Italics  indicates  additions,  txackets  indicates 
detebons] 


Post  CastMong — 
Post  Clearing 


[Signature  Cant 
Program] 


•  XS1.tOO.00  par  Montt)] 
S2,  ISO/monm. 

•  $1,690.00  par  riKirNh. 

•  £«cf>  mmtum  mxmn^ 
DTC  ineligible  Master  tjmt- 
etf  PUMnenlap  ta.00/ 
ftadh 

(•  AdditioM  and  Oatrtons 
S5O.0O     tar    firat     nvne 


S25J00  lor  aaoh 


Plus  pasMhrough  o<  post- 
age and  mailing  expense. 
MaNKeranca   Fee— S90.00 


(Releas*  No.  IC-16479;  •12-7063] 
Public  Facility  Loan  Trust;  Application 

July  12. 1988. 

AaENCV:  Seciuities  and  Exchange 

Commission  T'SEC"]. 

action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant'  Shawmut  Bank.  N.A,  not 
in  its  individual  capacity,  but  solely  as 
trustee  (the  "Applicant"  or  "Owner 
Trustee"),  on  behalf  of  the  Public 
Facility  Loan  Trust  (the  "Trust"). 

Relevant  Sections  of  the  1940  Act: 
Exemption  requested  under  section  8(c) 
from  Oie  provisions  of  sections  10(h). 
14(a).  lB(a).  17  (a)  and  (d),  18  (a),  and  (c) 
and  (i)  and  32(a)  of  the  1940  Act 

Summary  of  the  Application:  The 
Applicant  serving  as  Owner  Trustee  on 
behalf  of  the  Trust  seeks  an  order  to 
permit  the  issuance  and  sale  by  the 
Trust  of  debt  securities  and  two  classes 
of  certificates  of  beneficial  interest  in 
the  Trust  collateralized  by  certain  loans 
originated  by  the  United  States 
Department  of  Housing  and  Urban 
Development  ("HUD"),  in  connection 
with  the  Federal  government's  loan 
asset  sale  pixjgram. 

Filing  Date:  The  Application  was  filed 
on  July  12, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  SEC  by  5:30  p jn.  on  July 
27, 1988.  Request  a  hearing  in  writing, 
giving  the  nature  of  your  interest  the 
reason  for  the  request  and  the  issues 
you  contest.  Serve  the  Applicant  Dvith 
the  request,  either  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  proof  of  service  by 
affidavit,  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  SEC  450  5th 
Street,  NW..  Washington.  DC  20549: 
Applicant,  c/o  Geoffrey  K.  Hurley,  Esq.. 
Shadden,  Arps,  Slate,  Meagher  &  F^om, 
919  Third  Avenue,  New  York,  New  YoA 
10022-9932. 


per  yew  J 

[PR  Doc.  88-1S993  Filed  7-14-88:  8.>4S  «RiJ 
BiujNO  cooc  aato-et-« 


FOR  RIWTIMOW  III 

Karen  L  Skidmore,  Special  Counsel 
(202)  272-3023:  or  Fran  PoUack-Matz, 
Staff  Attorney  (202)  272-3024  (Division 
of  Investment  Management). 

SUVM^MENTARV  INKMMATMN:  The 

following  is  a  summary  of  the 
application.  Tlie  complete  application  is 
available  for  a  fee  from  either  the  SECs 
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Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  which  may  be 
contacted  at  (800)  231-3262  (in  Maryland 
(301)  256-4300). 

Applicant's  Representations 

1.  Tlie  Trust  has  been  organized  as  a 
Massachusetts  business  trust  pursuant 
to  a  Declaration  of  Trust  (the 
"Declaration  of  Trust")  filed  by 
Shawmut  Bank,  N.A.  with  the 
Commonwealth  of  Massachusetts  on 
July  8, 1988,  and  has  registered  with  the 
Conunission  as  a  closed-end, 
management  investment  company.  The 
Trust  has  been  organized  for  the 
purpose  of  acquiring  certain  loans  (the 
"Loans")  from  HUD,  pursuant  to  a  loan 
sale  agreement  (the  "Loan  Sale 
Agreement"),  in  exchange  for  equity 
interests  and  proceeds  of  debt  securities 
to  be  issued  by  the  Trust.  The  Loans  are 
bonds  were  issued  by  municipalities, 
special  districts  and  not-for-profit 
organizations  to  refinance  construction 
loans,  which  bonds  were  purchased  by 
the  predecessor  agency  to  HUD  under 
its  Public  Facilities  Loan  Program 
("PFLF'j.  The  PFLP  was  designed  to 
assist  small  municipaUties  in  the 
construction  of  public  works,  such  as 
water,  sewer,  hospital  and  other  public 
facilities.  The  Loans  comprise 
substantially  all  of  HUD's  portfolio  of 
PFLP  loans  (the  "Portfolio"). 

2.  The  Loans  will  be  sold  by  HUD  in 
accordance  with  a  directive  issued  by 
the  United  States  Office  of  Management 
and  Budget  ("OMB")  and  the  amended 
Guidelines  for  Loan  Asset  Sales,  dated 
March  8, 1988.  prepared  by  the  Federal 
Credit  Policy  Woiiiing  Group  and  issued 
by  OMB  (the  -Guidelines"). 

3.  The  proposed  transaction  has  been 
designed  to  implement  the  objectives  of 
the  Guidelines  by:  (a)  Providing  for  the 
sale  of  Loans  without  recourse  to  the 
Federal  government  (b)  providing  for 
the  transfer  of  servicing  responsibilities 
for  the  Loans  to  a  private  sector  loan 
servicer  and  (c)  ensuring  that  interest 
on  the  Bonds  issued  to  finance  the 
acquisition  of  the  Loans  by  the  Trust 
(and  thus,  in  effect  the  future  interest 
payments  on  the  Loans  themselves)  will 
be  subject  to  full  Federal  income  tax. 

4.  The  proposed  transaction  that  is  the 
subject  of  this  application  involves  the 
issuance  of  securities  by  the  Trust  to 
finance  the  Trust's  purchase  of  the 
Loans  from  HUD.  In  general,  in  order  to 
be  eligible  for  selection  from  HUD's 
Portfolio,  the  Loan  must  not  have  been  a 
"Delinquent  Loan"  as  of  the  Cut-off  Date 
specified  in  the  Prospectus  (the  "Cut-off 
Date").  A  "Delinquent  Loan"  will  be 
defined  in  the  Prospectus  and  the 
Indenture  as  a  Loan  which  is  more  than 


6  or  12  months  (to  be  determined  prior  to 
pricing)  past  due  in  any  scheduled 
payment  (or  rescheduled  payment)  of 
principal  or  interest  as  of  the  date  of 
determination.  The  Trust  however,  may 
include  a  limited  amount  (not  to  exceed 
10  percent  of  its  assets  as  of  the  Closing 
Date)  of  Loans  that  are  Delinquent 
Loans  as  of  the  Cut-off  Date  but  subject 
to  the  Trust's  specifically  representing 
and  warranting  that  such  Delinquent 
Loans  will  become  current  before  the 
second  aimiversary  of  the  Closing  Date. 
If  such  Delinquent  Loans  fail  to  become 
current  as  warranted,  HUD  will  be 
obligated  under  the  Loan  Sale 
Agreement  to  perform  one  of  the 
remedies  discussed  below  with  respect 
to  a  "Non-Conforming  Loan,"  that  is,  a 
Loan  not  complying  with  certain 
warranties  made  by  HUD  under  the 
Loan  Sale  Agreement  Pursuant  to  the 
Loan  Sale  Agreement  between  the 
Ovraer  Trustee  and  HUD,  HUD  will  sell 
the  Loans  to  the  Trust  in  exchange  for 
(a)  The  proceeds  from  the  issuance  of 
certain  debt  securities  (the  "Bonds"); 
and  (b)  two  classes  of  certificates 
evidencing  ownership  of  beneficial 
interests  on  the  net  assets  of  the  Trust 
(the  "Certificates"). 

S.  Under  the  Loan  Sale  Agreement 
HUD  makes  certain  warranties  about 
the  Loans  as  of  the  Qosing  Date.  Upon 
breach  of  certain  warranties  and  notice 
thereof  and  satisfaction  of  the 
requirements  set  forth  in  the  Loan  Sale 
Agreement  within  the  applicable 
warranty  period  ("Warranty  Period"), 
(generally,  two  years  from  ihe  Closing 
Date),  HUD  will  promptly  either  (1)  cure 
the  breach,  (2)  substitute  a  Loan  for  a 
Non-Conforming  Loan.  (3)  make  certain 
cash  payments,  or  (4)  purchase  Bonds  in 
the  open  market  for  surrender  and 
cancellation,  or  any  combination  of  the 
foregoing.  HUD  may  elect  to  defer  any 
such  performance  until  such  time,  if  any, 
as  the  subject  Non-Conforming  Loan 
becomes  a  Delinquent  Loan.  Until  a 
Non-Conforming  Loan  becomes  a 
Delinquent  Loan,  the  Bondholders  will 
continue  to  benefit  from  the  principal 
and  interest  payments  on  the  Loan. 
However,  if  the  Non-Conforming  Loan 
becomes  a  Delinquent  Loan,  HUD  must 
perform  its  obligations  under  the  Loan 
Sale  Agreement  and  such  obligations 
are  badced  by  the  full  faith  and  credit  of 
the  United  States.  See  the  application 
for  a  fuller  description  of  these 
remedies.  Notice  will  be  given  by  the 
Bond  Trustee  and  the  Owner  Trustee  to 
the  Bondholders  and  the 
Certificateholders  of  any  substitution  of 
Loans,  as  described  in  the  application, 
within  five  days  after  such  substitution 
as  contemplated  by  section  26(a)(4)(B)  of 


the  1940  Act  With  the  exception  of  such 
limited  remedies  and  the  advances  in 
connection  with  interest  deferments,  t'nc 
Loans  will  be  transferred  to  the  Trost 
without  recourse  to  HUD. 

6.  The  Trust  will  issue  separate 
maturities  of  collat«xilized  sequential 
pay  Bonds  in  an  aggregate  principal 
amount  currently  estimated  in  a  range 
up  to  $300  million  expected  to  be  issued 
at  a  discount  to  yield  net  proceeds  in  a 
range  up  to  $200  million,  "rhe  Bonds  will 
be  issued  pursuant  to  an  indenture  (the 
"Indenture")  between  the  Owner 
Trustee  and  Chemical  Bank,  as  bond 
trustee  (the  "Bond  Trustee").  The  Bond 
Trustee  and  Owner  Trustee  and  any 
successors  thereto  will  be  banks  and 
will  be  required  to  have  at  all  times  an 
aggregate  capital  surplus  and  undivided 
profits  of  not  less  than  $50.000.oa  The 
date  on  which  such  transactions  will 
occur  is  referred  to  herein  as  the 
"Qosing  Date." 

7.  The  Bonds  will  be  registered  under 
the  Securities  Act  of  1933  (the  "1933 
Act")  pursuant  to  a  registration 
statement  (the  "Registration  Statement") 
on  Form  N-2.  the  Indenture  will  be 
qualified  imder  the  Trust  Indenture  Act 
of  1939  ("1939  Act").  The  Bonds  will  be 
rated  in  the  highest  rating  category 
("AAA"  or  "Aaa")  by  two  nationally 
recognized  statistical  rating 
organizations  ("Rating  Agencies")  not 
affiliated  with  the  Trust.  The  Trust  will 
offer  the  Bonds  through  the  imderwriters 
(the  "Underwriters")  named  in  the 
prospectus  included  in  the  Registration  . 
Statement  (the  "Prospectus"). 

8.  The  Bonds  are  expected  to  be 
issued  in  separate  maturities.  Each 
maturity  of  Bonds  will  have  a  fixed 
interest  rate  and  stated  maturity  date 
and  will  be  amortized  on  each  Payment 
Date  in  a  maimer  such  that  assuming 
principal  of  and  interest  on  the  Loans  is 
paid  when  due,  the  overcollaterahzation 
levels  specified  in  the  Indenture  will  be 
maintained  (to  the  extent  of  available 
moneys  therefor  under  the  Indenture). 
Interest  on  the  Bonds  will  be  payable  on 
each  semi-annual  Payment  Date. 
Aggregate  principal  amounts,  initial 
public  offering  prices,  maturity  dates 
and  interest  rates  of  each  maturity  will 
be  determined  in  light  of  market 
conditions  at  the  time  of  the  pricing  of 
the  Bonds  so  as  to  achieve  the  highest 
return  to  HUD  both  in  terms  of  net 
proceeds  of  the  Bonds  and  the  value  of 
the  Certificates.  The  Bonds  are  currently 
expected  to  be  issued  at  substantial 
discounts  below  par  if  it  is  determined 
at  the  time  of  pricing  of  the  bonds  that 
the  sale  of  the  Bonds  with  original  issue 
discount  will  reduce  the  yield  on  the 
Bonds  below  the  jrield  which  the  Bonds 
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would  bear  if  issued  at  par.  The  Bonds 
will  not  be  subject  to  redemption  prior 
to  maturity  other  than  through 
amortization  of  principal  as  described 
above. 

9.  The  Certificates  will  evidence 
ownership  of  beneficial  interest  in  the 
net  assets  of  the  Trust  and  accordingly 
will  entitle  holders  to  shares  of  the  cash 
flow  of  the  Trust  after  the  funding  or 
certain  funds  and  payment  of  all 
principal  and  interest  payments  on  the 
Bonds  then  due.  Such  distributions  to 
the  CertiHcateholders  shall  be  made 
semi-annually  on  or  immediately 
following  each  Payment  Date  in  respect 
of  the  Bonds.  It  is  expected  that  HUD 
initially  will  retain  the  Certificates. 

10.  For  certain  tax  reasons,  described 
in  the  application,  the  Certiricates  will 
be  issued  by  the  Owner  Trustee  in  two 
classes  with  different  rights  as  to 
distributions.  On  each  date  on  which  the 
Owner  Trustee  makes  a  distribution  to 
the  Certificateholders  one  class  of 
Certificateholders  will  receive  a 
specified  return  on  the  Certificates' 
value  assigned  to  that  Class  prior  to 
distributions  to  the  other  class.  The 
Certificates  will  be  transferable,  subject 
to  the  limitations  described  below  and 
in  the  application.  The  Certificates  will 
not  be  redeemable  at  the  option  of  the 
holders.  The  holders  of  the  Certificates 
will  not  be  liable  for  payment  of 
principal  of,  or  interest  on,  the  Bonds  or 
for  any  other  liabilities  of  the  Trust. 

11.  The  Owner  Trustee  will  contract 
with  General  Electric  Capital 
Corporation  (formerly,  General  Electric 
Credit  Corporation)  (the  "Servicer")  as 
servicer  of  the  Loans  under  a  servicing 
agreement  ("Servicing  Agreement"). 
Under  the  Servicing  Agreement,  the 
Servicer  will  administer,  service,  collect 
and  enforce  the  Loans  on  behalf  of  the 
Trust.  The  Servicing  Agreement  will  not 
permit  the  Servicer  to  resign  so  long  as 
any  Loans  are  outstanding  except  upon 
a  determination  that  is  duties 
thereunder  are  no  longer  permissible 
under  applicable  law  or  if  the  Servicer 
has  obtained  a  successor  Servicer 
satisfactory  to  the  Bond  trustee  and  the 
Owner  Trustee,  the  appointment  of 
which  will  not  cause  the  rating  on  the 
Bonds  to  be  reduced.  The  fees  of  the 
Servicer  will  be  disclosed  in  the 
Prospectus.  The  Owner  Trustee  will 
assign  the  Loans  and  its  rights  under  the 
Loan  Sale  Agreement  and  the  Servicing 
Agreement  to  the  Bond  Trustee  pursuant 
to  the  Indenture  as  security  for  the 
Bonds. 

12.  The  Indenture  will  provide  for 
three  Funds,  the  Revenue  Fund,  the 
Expense  Fund  the  Liquidity  Fund  (the 
"Funds"),  and  for  one  account,  the 
Breach  Account.  The  Revenue  Fund,  to 


be  held  by  the  Bond  Trustee  under  the 
Indenture  as  security  for  the  Bonds,  will 
be  credited  with  all  payments  due  on  the 
Loans  and  received  after  the  Cut-Off 
Date  specified  in  the  Loan  Sale 
Agreement,  net  of  the  fees  of  the 
Servicer,  all  earnings  on  the  Investment 
Agreement  (described  below  and  in  the 
application),  and  any  required  transfers 
from  the  Expense  Fund,  the  Liquidity 
Fund  and  the  Breach  Account.  Amounts 
credited  to  the  Revenue  Fund  will  be 
applied  on  each  Payment  Date  in  the 
following  order  of  priority:  first  to  pay 
principal  at  maturity  of  and  interest  on 
the  Bonds  due  on  such  Payment  Date; 
second,  to  pay  scheduled  Administrative 
Expenses  ("Administrative  Expenses" 
will  include  fees  and  expenses  of  the 
Bond  Trustee,  the  Trust's  auditors  and 
accountants,  and  of  the  Owner  Trustee, 
and  Servicer  Advances  (defined  below) 
not  previously  paid]  then  due  and  not 
previously  paid  from  the  Expense  Fund; 
third,  to  fund  the  Expense  Fund  to  the 
required  level  set  forth  in  the  Indenture; 
fourth,  the  fund  the  Liquidity  Fund  to  the 
required  level  set  forth  in  the  Indenture; 
fifth,  to  amortize  principal  of  the  Bonds 
in  the  manner  described  in  paragraph  8; 
and  sixth,  to  pay  Administrative 
Expenses  not  paid  pursuant  to  the 
second  application  of  funds  described 
above.  Any  remaining  amounts  in  the 
Revenue  Fund  on  such  Payment  Date 
(other  than  certain  specified  amounts 
received  prior  to  such  date)  will  be 
promptly  paid  over  by  the  Bond  Trustee 
to  the  Owner  Trustee  for  distribution  to 
the  Certificateholders  after  payment  of 
any  expenses  of  the  Trust  not  payable 
by  the  Bond  Trustee  as  Administrative 
Expenses  (including  any  indemnities 
payable  by  the  Trustee). 

13.  The  Expense  Fund  may  be 
available  to  be  used  on  a  monthly  basis 
for  reimbursement  of  advances  made  by 
the  Servicer  for  the  purpose  of  collecting 
amounts  due  on  the  Loans  or  for  the 
protection  of  collateral  that  is  security 
for  any  Loan  ("Servicer  Advances")  and, 
on  each  Payment  Date,  to  pay  scheduled 
payments  on  the  Bonds,  as  necessary, 
and  Administrative  Expenses.  The 
Liquidity  Fund,  as  necessary,  will  be 
used  to  pay  scheduled  payments  on  the 
Bonds  and  to  pay  scheduled 
Administrative  Expenses  not  previously 
paid  form  the  Expense  Fund  or  the 
Revenue  Fund.  The  Breach  Account  will 
hold  cash  received  from  HUD  with 
respect  to  certain  defective  Loans. 
Amounts  in  the  Breach  Account  will  be 
available  to  pay  any  shortfalls  in 
scheduled  payments  on  such  Loans  up 
to  the  Cash  Value  of  the  Breach  (as 
defined  in  the  application)  for  such 
Loans.  Any  amounts  remaining  in  the 
Breach  Account  after  all  Bonds  have 


been  paid  in  full  will  be  transferred  to 
HUD. 

14.  In  order  to  provide  for  earnings  on 
the  Funds  referred  to  above  without 
creating  investment  discretion  in  the 
Bond  Trustee,  the  Indenture  will  require 
the  Owner  Trustee  and  the  Bond  Trustee 
prior  to  the  issuance  of  the  Bonds,  to 
enter  into  an  investment  agreement  (the 
"Investment  Agreement")  with  a 
financial  institution.  Such  institution 
will  be  (a)  or  a  national  bank,  a  banking 
institution  organized  under  the  laws  of 
any  State  or  the  District  of  Columbia  the 
business  of  which  is  substantially 
confined  to  banking  and  is  supervised 
by  the  State  banking  commission  or 
similar  official,  or  a  foreign  bank  subject 
to  substantially  the  same  supervision 
under  the  International  Banking  Act  of 
1978;  (b)  an  insurance  company,  subject 
to  the  supervision  of  the  insurance 
commissioner,  bank  commissioner  or 
any  agency  or  officer  performing  like 
functions,  of  any  State  of  the  District  of 
Columbia;  or  (c)  a  United  States 
government  agency  or  government 
sponsored  corporation,  in  each  case, 
whose  obligations  are  rated  in,  or 
eligible  to  be  pledged  as  collateral  for 
securities  rated  in,  the  highest  rating 
category  ("AAA"  or  "Aaa")  by  the  same 
Rating  Agencies  which  rate  the  Bonds. 
The  Trust  anticipates  entering  an 
Investment  Agreement  with  Morgan 
Guaranty  Trust  Company  of  New  York 
or  another  entity  acceptable  to  the 
Rating  Agencies  and  not  affiliated  with 
any  parties  to  the  transaction 
("Provider"). 

15.  The  Investment  Agreement  will 
have  a  term  equal  to  the  final  maturity 
of  the  Bonds.  The  Indenture  will  require 
the  Bond  Trustee  to  invest  under  the 
Investment  Agreement  all  amounts  held 
under  the  Indenture  and  credited  from 
time  to  time  to  the  Funds.  The 
Investment  Agreement  will  bear  a  fixed 
or  variable  interest  rate  or  rates 
specified  in  the  Investment  Agreement 
and  disclosed  in  the  Prospectus.  If  the 
Investment  Agreement  bears  a  variable 
interest  rate  or  rates,  such  rate  or  rates 
will  be  pegged  to  a  published  financial 
index  specified  in  the  Indenture  and 
disclosed  in  the  Prospectus.  At  no  time, 
however,  will  such  variable  rate  or  rates 
be  permitted  to  fall  below  the  weighted 
average  rate  on  the  Loans. 

16.  The  Investment  Agreement  will 
not  be  terminable  or  assignable  by  the 
Provider,  except  that  if  the  Provider  is  a 
bank  which  is  a  principal  subsidiary  of  a 
bank  holding  company,  the  Provider 
may  be  permitted  to  assign  its 
obligations  under  the  Investment 
Agreement  to  its  parent  corporation  if 
the  long-term  debt  rating  of  the  parent 


by  each  Rating  Agency  rating  the  Bonds 
is  at  least  as  hi^  as  that  or  the  Bonds 
[i.e..  AAA  or  Aaa,  the  same  as  the 
original  Provider).  The  Investment 
Agreement  will  terminate  if  the  Bond 
Trustee  or  the  Owner  Trustee  should 
inform  the  Provider  that  any  Rating 
Agency  then  rating  the  Bonds  has  stated 
that  the  continuation  of  the  Investment 
Agreement  with  that  Provider  will 
adversely  affect  such  Rating  Agency's 
rating  of  the  Bonds.  In  the  event  of  such 
termination,  the  Bond  Trustee  will  enter 
into  a  substitute  investment  agreement 
that  would  not  result  in  a  reduction  in 
the  rating  of  the  Bonds,  if  such  an 
agreement  can  be  procured.  Any  such 
substitute  agreement  would  be 
permitted  only  with  the  financial 
institutions  described  above.  If  the 
Investment  Agreement  is  with  an  entity 
other  than  a  United  States  government 
agency  or  government  sponsored 
corporation,  in  the  event  that  the 
amounts  invested  in  the  Investment 
Agreement  exceed  the  limits  required  to 
maintain  the  Trust's  status  as  a 
regulated  investment  company  under  the 
Internal  Revenue  Code,  the  Bond 
Trustee  will  be  required  to  invest  any 
such  excess  amounts  in  one  or  more 
additional  investment  agreements 
meeting  all  of  the  requirements  of  a 
substitute  agreement  specified  above  or, 
if  no  such  additional  investment 
agreement  can  be  procured,  in  the  kinds 
of  investments  described  in  paragraph 
17  for  instances  when  no  substitute 
agreement  can  be  procured. 

17.  If  no  such  substitute  investment 
agreement  can  be  procured,  amounts  in 
the  Funds  will  be  invested  by  the  Bond 
Trustee  only  in  (a)  obligations  issued  by 
the  United  States  (and  supported  by  its 
full  faith  and  credit);  or  (b)  repurchase 
agreements  with  respect  to  such 
obligations  and  overcollateralized  on  a 
basis  that  will  not  result  in  a  reduction 
in  the  ratings  of  the  Bonds.  All  such 
investments  must  mature  before  the 
next  scheduled  distribution  date  and 
will  respect  to  any  amount  on  deposit  in 
the  Expense  Fund  for  reimbursement  of 
advances  made  by  the  Servicer,  such 
investments  must  mature  monthly.  In 
addition,  after  final  payment  of  the 
Bonds,  any  amounts  paid  over  by  the 
Bond  Trustee  to  the  Owner  Trustee  for 
distribution  to  Certificateholders  may  be 
invested,  pending  distribution,  in  the 
same  investments  described  above  any 
any  demand  or  time  deposit  or 
certificate  of  deposit  which  is  fully 
insured  by  the  Federal  Deposit 
Insurance  Corporation. 

18.  The  Bonds  will  not  be  redeemable 
at  the  option  of  the  holders  and,  except 
in  the  event  of  a  default  on  the  Bonds 


followed  by  an  acceleration,  holders  of 
the  Bonds  will  not  be  entitled  to  compel 
the  liquidation  of  the  Loans  in  order  to 
redeem  the  Bonds  prior  to  maturity. 

19.  At  the  date  of  issuance  of  the 
Bonds,  the  principal  balance  of  the 
Bonds  will  not  exceed  the  Aggregate 
Collateral  Value  of  the  Loans  (as 
defined  in  the  application).  To  the  extent 
permitted  by  the  Rating  A^jencies. 
Aggregate  Collateral  Value  will  include 
a  Loan  after  it  becomes  Delinquent,  as 
defined  in  the  Prospectus.  The  Rating 
Agencies  will  take  into  account  the 
inclusion  of  Delinquent  Loans  in 
determining  the  appropriate  level  of 
overcollateralization  and  of  required 
funding  of  the  Liquidity  Fund.  When  the 
maximum  overcollateralization  level  is 
determined  at  the  pricing  of  the  Bonds, 
the  Applicant  undertaiies  to  amend  the 
application  in  order  to  inform  the  SEC  of 
such  maximum  level.  It  is  expected  that 
the  level  of  overcollateraUzation  will  be 
no  less  than  104%  and  no  more  than 
120%,  which  is  the  level  of 
overcollateralization  required  to  obtain 
the  highest  investment  grade  rating  on 
the  Bonds. 

20.  Neither  the  holders  of  the 
Certificates,  the  Owner  Trustee  nor  the 
Bond  Trustee  will  be  able  to  impair  ti:«( 
security  afforded  by  the  Loans  to  the 
Holders  of  the  Bonds.  Without  the 
consent  of  each  Bondholder  to  be 
affected,  the  Indenture  may  not  be 
amended  so  as  to:  (a)  Change  the  stated 
maturity  of  and  Bond;  (b)  reduce  the 
principal  amount  of  or  the  rate  of 
interest  on  any  Bond;  (c)  change  the 
priority  of  payment  on  any  maturity  of 
Bonds;  (d)  impair  or  adversely  affect  the 
Loans  securing  any  maturity  of  Bonds; 
(e)  permit  the  creation  of  a  lien  ranking 
prior  to  or  on  a  parity  with  or 
subordinate  to  the  lien  of  the  Indenture 
with  respect  to  the  assets  pledged  under 
the  Indenture;  or  (f)  otherwise  deprive 
the  Bondholders  of  the  security  afforded 
by  the  lien  of  the  Indenture.  The  sale  of 
the  Certificates  by  HUD  or  any  other 
holder  will  not  alter  the  pajment  of  cash 
flows  under  the  Indenture,  including  the 
amounts  to  be  deposited  in  the  Funds  or 
Breach  Account  created  pursuant  to  the 
Indenture  to  support  payments  of 
principal  of  and  interest  on  the  Bonds. 

21.  Conflicts  of  interest,  if  any, 
between  the  Bondholders  and  the 
holders  of  the  Certificates  in  the  Trust 
are  addressed  in  the  following  ways: 

(a)  The  Indenture  v«ll  subject  the 
Loans,  the  various  Funds  and  the  Breach 
Account  held  under  the  Indenture,  and 
the  Investment  Agreement  to  a  first 
priority  perfected  security  interest  in 
favor  or  the  Bond  Trustee  for  the  benefit 
of  the  Bondholders.  The  Indenture  will 


further  provide  that  no  amounts  may  be 
released  from  the  lien  of  tiie  Indenture 
to  be  remitted  to  the  Owner  Trustee  (or 
the  holders  of  Certificates)  on  any 
Payment  Date  until:  (i)  The  Bond  Trustee 
has  made  the  scheduled  payment  of 
principal  of  and  interest  on  the  Bonds  on 
such  Payment  Date;  (ii)  all 
Administrative  Expenses  then  due  have 
been  paid;  (iii)  any  required  deposits 
have  been  made  to  the  Expeoae  Fund, 
the  Liquidity  Fund  and  the  Breach 
Account;  and  (iv)  the  Bond  Trustee  has 
paid  principal  of  the  Bonds  on  such 
Payment  Date  in  the  manner  described 
in  paragraph  8. 

(b)  The  holders  of  the  Certificates  will 
be  entitled  to  receive  current 
distributions  representing  the  residual 
payments  on  the  Loans  in  accordance 
with  the  terms  of  the  Indenture  and  the 
Declaration  of  Trust.  Except  for  such 
rights  to  receive  residual  payments,  the 
holders  of  the  Certificates  will  have  no 
rights  in.  or  discretionary  control  over, 
the  Trust  while  the  Bonds  are 
outstanding  other  than  the  right  to 
replace  the  Ov«ier  Trustee  for  breach  of 
fiduciary  duty,  willful  misfeasance,  bad 
faith,  gross  negligence  or  reckless 
disregard  of  its  duties  under  the 
Declaration  of  Trust  and  to  replace  the 
Trust's  auditors  with  respect  to  the 
responsibilities  of  the  auditors  other 
than  those  arising  under  the  Indenture. 
The  holders  of  the  Certificates  will  have 
the  right  to  replace  the  Servicer  for 
breach  of  the  Servicing  Agreement  only 
after  all  Bonds  have  been  paid. 

(c)  The  Bonds  will  only  be  issued  if 
they  have  been  rated  in  the  highest 
rating  category  by  two  Rating  Agencies 
not  affiliated  with  the  Trust 

22.  The  Trust  expects  to  make  certain 
payments  to  cover  various  costs  to  be 
paid  or  reimbtirsed  at  the  closing  of  the 
sale  of  the  Bonds  and  Certificates,  as 
well  as  various  ongoing  costs  and 
expenses,  all  such  costs  and  expenses 
being  fully  described  in  the  application 
and  Prospectus.  Should  the  Trust  expect 
to  make  any  other  payments  not 
described  in  the  application,  AppUcant 
will  submit  an  amendment  to  this 
application  to  the  Commission 
requesting  that  those  fees  be  exempted 
from  the  provisions  of  section  26(a)(2)  of 
the  1940  Act  and  stating  that  the 
amounts  thereof  will  be  disclosed  in  the 
Prospectus. 

23.  Upon  payment  of  the  Bonds  in  full 
and  the  discharge  of  the  Indenture,  any 
remaining  assets  of  the  Trust  held  by  the 
Bond  Trustee  will  be  transferred  to  the 
Owner  Trustee.  Any  cash  assets  will 
then  be  distributed  to  the  holders  of  the 
Certificates.  Any  remaining  Loans  will 
be  retained  by  the  Owrner  Trustee  and 
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cash  flows  fi^m  the  Loans  will  be 
distributed  by  the  Owner  Trustee  to  the 
holders  of  the  Certificates  at  least 
monthly  on  a  pass-through  basis  after 
payment  of  the  fees  and  expenses  of  the 
Owner  Trustee,  the  Servicer  and  the 
Trust's  accountants  and  auditors.  Upon 
final  payment  of  the  Loans,  any 
remaining  assets  of  the  Trust  will  be 
distributed  to  the  Certificateholders  and 
the  Trust  will  be  terminated. 

24.  In  order  to  allow  the  Trust  to 
register  with  the  Commission  as  a 
closed-end  management  investment 
company,  exemptive  relief  is  required 
from  the  provisions  of  the  1940  Act 
specified  below. 

Applicant's  Legal  Conclusions 

1.  Section  10(h) 

Section  10(h)  of  the  1940  Act  applies 
certain  of  the  restrictions  of  sections  10 
(a),  (b)  and  (c)  of  the  1940  Act  to  the 
board  of  directors  of  the  depositor  of  a 
registered  management  company  which 
is  an  unincorporated  company  not  itself 
having  a  board  of  directors,  as  well  be 
the  case  with  the  Trust.  Hud,  by 
conveying  the  Loans  to  the  Trust,  might 
be  deemed  to  be  the  depositor  of  the 
Trust.  However.  HUD.  as  a  Federal 
department  in  the  Executive  Branch,  has 
no  board  of  directors  nor  can  it  elect  or 
appoint  a  board  of  directors.  Except  for 
its  limited  rights  as  a  Certificateholder. 
HUD  would  not  have  any  discretion 
over  the  administration  of  the  Trust 
under  the  Declaration  of  Trust  and  the 
Indenture.  Moreover,  the  Trust  will 
operate  as  a  passive  entity  without  the 
traditional  methods  of  management  and 
investment. 

2.  Section  14(a) 

Section  14(a](l]  of  the  1940  Act 
provides  that  no  investment  company 
shall  make  a  public  offering  of  securities 
of  which  such  company  is  the  issuer 
unless  such  company  has  a  net  worth  of 
at  least  $100,000.  On  the  date  of 
issuance  of  the  Bonds  and  the 
Certificates,  the  aggregate  scheduled 
payments  of  principal  of  and  interest  on 
the  Loans  plus  the  amount  on  deposit  in 
the  Funds  will  exceed  the  aggregate 
scheduled  payments  of  principal  of  and 
interest  on  the  Bonds  by  substantially 
more  than  $100,000.  Thus,  the  net  worth 
of  the  Trust  will  exceed  $100,000  on  the 
date  of  issuance  of  the  Bonds  and  the 
Certificates.  Prior  to  the  issuance  and 
delivery  of  the  Bonds  to  the 
Underwriters,  the  Underwriters  will 
agree  to  purchase  the  Bonds  subject  to 
customary  conditions  of  the  closing.  The 
Underwriters  will  not  be  entitled  to 
purchase  less  than  all  of  the  Bonds. 
Accordingly,  either  the  offering  will  not 


be  completed  at  all  or  the  Trust  will 
have  a  net  worth  in  excess  of  $100,000 
on  the  date  of  issuance  of  the  Bonds  and 
the  Certificates  Based  on  the 
determination  of  the  independent 
evaluator.  it  is  not  anticiated  that  the 
net  worth  of  the  Trust  will  fall  below  the 
minimum  level  until  the  Bonds  and  the 
Certificates  have  been  retired. 

3.  Section  16(a) 

Section  ie(a)  of  the  1940  Act  requires 
that  no  peson  shall  serve  as  director  of  a 
registered  investment  company  unless 
elected  to  that  office  by  the  holders  of 
the  outstanding  voting  securities  of  such 
company.  The  powers  of  the  Bond 
Trustee  and  the  Owner  Trustee  are  so 
circumscribed  that  neither  the  Bond 
Trustee  nor  the  Owner  Trustee  should 
be  deemed  a  director  within  the 
meaning  of  section  2(a)(12)  of  the  1940 
Act.  Election  or  subsequent  ratifications 
of  the  Owner  Trustee  or  the  Bond 
Trustee  are  not  necessary  in  the  public 
interest  or  to  protect  investors,  and  the 
additional  expense  for  the  Trust  is  not 
justified.  The  Trust  will  be  a  passive 
entity  that  will  not  require  investment 
management.  Similar  to  a  unit 
investment  trust,  neither  the  Owner 
Trustee  nor  the  Bond  Trustee  will  be 
authorized  to  manage  the  Trust's 
portfolio  of  L,oans.  The  activities  of  the 
Owner  Trustee  will  be  carefully  limited 
to  receipt  of  payments  from  the  Bond 
Trustee  while  the  Bonds  are  outstanding 
and  of  payments  on  the  Loans  thereafter 
and  to  making  current  distributions  to 
Certificateholders  of  the  amounts 
received.  The  Bond  Trustee  will  also  be 
required  to  mail  a  report,  based 
information  supplied  by  the  servicer,  to 
Bondholders,  as  described  in  Condition 
5  below,  which  will  enable  Bondholders 
to  determine  the  extent  to  which  any 
outstanding  Deliquent  Loans  may  affect 
the  ability  of  the  Trust  to  make 
payments  of  interest  and  principal  on 
the  Bonds  in  accordance  with  the  Bonds 
in  accordance  with  the  provisions  of  the 
Indenture.  Moreover,  the  Trust  has 
agreed  to  comply  with  section  26  of  the 
1940  Act  as  if  it  were  a  unit  investment 
trust,  including  the  requirements  in  that 
section  regarding  entities  acting  on 
behalf  of  the  Trust  and  the  limitations 
on  expenses  set  forth  therein.  Finally. 
exemption  from  section  16(a)  of  the  1940 
Act  is  necessary  in  light  of  the 
exemption  requested  from  section  18(i) 
of  the  1940  Act  discussed  below  to 
permit  the  issuance  of  only  non-voting 
securities. 

4.  Section  17(a) 

An  exemption  from  section  17(a)  of 
the  1940  Act  is  sought  to  permit  the 
Trust  to  acquire  Loans  from  HUD  in 


exchange  for  the  Certificates  and  the 
proceeds  of  the  Bonds  issued  by  the 
Trust,  to  repay  HUD  if  HUD  advances 
funds  upon  a  deferment  of  interest 
payment  granted  to  the  borrower  by 
HUD.  and  to  effect  substitution  for  Non- 
Conforming  Loans  or  make  cash 
payments  to  the  Trust  in  lieu  of  such 
substitutions. 

Section  17(a)  of  the  1940  Act  prohibits 
specified  transactions  between  certain 
persons  related  to  a  registered 
investment  company  and  such 
investment  company.  HUD  would 
otherwise  be  prohibited  from  entering 
into  the  above  transactions  under 
section  17(a)  of  the  1940  Act  because 
HUD  may  either  be  considered  an 
"affiliated  person"  under  section  2(a)(3) 
of  the  1940  Act  or  a  "promoter"  under 
section  2(a)(30)  of  the  1940  Act. 

Section  17(a)  of  the  1940  Act 
specifically  excepts  sales  which  involve 
securities  deposited  with  the  trustee  of  a 
unit  investment  trust.  Although  the  Trust 
is  not  a  unit  investment  trust,  its 
structure  is  very  similar  to  one  in  that 
both  entities  involves  the  deposit  into  a 
trust  by  a  related  person  of  a 
predetermined  fixed  portfolio  of 
securities.  Moreover,  the  transactions 
would  meet  the  requirements  of  section 
17(b)  of  the  1940  Act.  the  provision 
granting  the  Commission  authority  to 
exempt  transactions  under  section  17(a) 
of  the  1940  Act,  in  that  the  terms  of  the 
exchange  will  be  reasonable  and  fair 
and  do  not  involve  overreaching  on  the 
part  of  any  person  concerned. 

In  order  to  establish  the 
reasonableness  and  fairness  of  the  price 
of  the  Loan  received  by  HUD,  HUD's 
financial  advisor.  PaineWebber 
Incorporated,  will  advise  HUD  that  the 
proceeds  of  the  Bonds,  less  transaction 
costs,  plus  the  Certificates  representing 
the  residual  interest  in  the  Trust, 
represent  a  fair  price  for  the  Loans.  In 
order  to  establish  that  the  price  paid  by 
the  Trust  for  the  Loans  is  reasonable 
and  fair  to  the  Trust,  the  Trust  will 
retain  an  independent,  qualified 
evaluator  (not  including  any 
Underwriters  for  the  Bonds  or  the 
Certificates)  which  will  determine  that 
the  consideration  to  be  paid  by  the  Trust 
for  the  Loan  is  reasonable  and  fair. 

HUD  is  also  seeking  an  exemption 
from  17(a)  because  HUD  has  statutory 
authority  to  permit  the  borrower  on  a 
Loan  to  defer  interest  payments  for 
certain  periods  upon  certain  terms  and 
after  the  making  of  certain  findings  by 
HUD.  HUD  will  be  obligated  to  advance 
to  the  Trust  interest  payments  which 
would  be  due  but  for  the  deferral.  The 
Trust,  in  turn,  will  be  obligated  to 
reimburse  HUD  for  the  aforesaid 
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advances  (together  with  interest  accrued 
thereon  pursuant  to  the  terms  of  the 
deferral)  in  accordance  with  the 
borrower's  obligation  to  repay  deferred 
interest  under  the  terms  of  the  deferral. 
This  is  intended  to  allow  Bondholders  to 
receive  interim  cash  flows  without 
altering  whatever  credit  risk  the 
Bondholders  have  assumed  by 
purchasing  the  Bonds.  Any  institutional 
purchaser  of  the  Certificates  will  have 
the  sophistication  and  bargaining  power 
necessary  to  take  into  account  whatever 
risk  is  assumed  by  the  Certificateholder 
in  the  price  it  is  willing  to  pay  HUD  for 
the  Certificates. 

Any  cash  payments  made  in  lieu  of 
Loan  substitutions  must  be  in  amounts 
adequate  to  replace  the  cash  flow  from 
the  Non-Conforming  Loans  or.  in  cases 
where  the  defects  affect  collateral  for 
Loans,  to  replace  the  defective 
collateral.  If  HUD  elects  to  surrender 
Bonds  in  Lieu  of  the  foregoing  remedies, 
HUD  must  purchase  Bonds  with  a 
weighted  average  life  as  long  as 
practicable  as  the  dollar  weighted 
average  life  of  the  Loans  as  to  which 
any  breach  has  occurred.  As  a  condition 
to  delivery  of  the  Bonds,  HUD  must  also 
deliver  a  statement  from  the  auditors 
confirming  that  (1)  the  aggregate 
collateral  value  is  at  least  equal  to  the 
aggregate  outstanding  principal  amount 
of  the  Bonds  and  (2)  schedule  payments 
on  the  Loans  (other  than  the  Loan  or 
Loan  as  to  which  any  breach  has 
occiured),  together  with  reinvestment 
income  thereon,  is  sufficient  to  pay 
interest  on  the  Bonds  on  each  date  when 
such  payment  is  due  and  to  retire  each 
class  of  Bonds  no  later  than  its 
scheduled  maturity.  Consequently, 
provision  for  such  payment  will  provide 
protection  for  Bondholers,  in  the  event 
defects  in  the  Loans  are  identified,  at 
least  as  great  as  the  protection  afforded 
by  the  other  remedies  available  to  the 
Trust  under  the  Loan  Sale  Agreement. 

5.  Section  17(d) 

An  exemption  is  being  sought  from 
Section  17(d)  of  the  1940  Act  to  permit 
the  Trust,  in  the  event  HUD  is  deemed 
an  "affiliated  person"  or  "promoter" 
under  the  1940  Act,  to  effect 
substitutions  of  conforming  for  Non- 
Conforming  Loans  or  to  surrender  Bonds 
or  make  cash  payments  in  lieu  thereof  or 
to  repay  HUD  for  any  advances  upon  a 
deferment  of  interest  payments. 
Applicants  state  that  these  transactions 
will  not  be  on  a  basis  different  from  or 
less  advantageous  than  that  of  other 
participants  insofar  as  the  Trust  will  be 
the  only  participant  on  one  side  of  the 
transaction  dealing  with  HUD  as  the 
participant  on  the  other  side  of  the 
transaction.  An  exemption  is  also  being 


sought  from  section  17(d)  of  the  1940  Act 
to  permit  the  Trust,  in  the  event  that 
GECC  is  deemed  an  "affiliated  person" 
of  a  "principal  underwriter"  under  the 
1940  Act.  to  enter  into  a  servicing 
agreement  with  GECC.  Section  17(d) 
makes  it  unlawful  for  any  affiliated 
person  of  or  principal  underwriter  for  a 
registered  investment  company  or  any 
affiliated  person  of  such  person  or 
principal  underwriter  to  effect  a 
transaction  in  which  an  investment 
company  is  a  joint  or  joint  and  several 
participant  in  contravention  of  such 
rules  and  regulations  as  the  Commission 
may  prescribe  for  the  purpose  of  limiting 
or  preventing  participation  by  such 
investment  company  on  a  basis  different 
from  or  less  advantageous  than  that  of 
such  other  participant. 

In  the  proposed  transaction,  Kidder, 
Peabody  &  Co.  Incorporated  ("Kidder 
Peabody").  as  one  of  the  co-managers  of 
the  proposed  offering  of  the  Bonds, 
could  be  deemed  a  "principal 
underwriter".  Both  Kidder  Peabody  and 
GECC  are  subsidiaries  of  General 
Electric  Financial  Services.  Inc.. 
therefore,  they  are  under  common 
control.  Although  GECC  could  be 
deemed  an  affiliated  person  of  a 
principal  underwriter.  Kidder  Peabody 
and  GECC  are  separately  managed.  As 
described  in  the  application.  GECC  has 
been  selected  as  the  servicer  because  of 
a  competitive  bid  and  non-quantitative 
factors  such  as  ability  and  related 
experience.  The  Trust  believes,  among 
other  things,  that  the  level  of  services 
proposed  to  be  provided  by  GECC 
represents  the  most  appropriate  and 
highest  quality  of  services  being  offered 
by  qualified  candidates,  and  the 
proposed  fees  (including  GECC's 
absorption  of  start-up  costs)  represent 
the  lowest  cost  to  the  Trust  consistent 
with  the  extent  and  quality  of  service 
being  offered.  Consequently,  permitting 
GECC  to  act  as  servicer  for  the  Trust 
would  be  consistent  with  the  provisions, 
policies  and  purposes  of  the  1940  Act, 
and  the  Trust  would  not  be  treated 
different  from  or  less  advantageous  than 
the  other  participants. 

6.  Section  18(a) 

Section  18(a)  of  the  1940  Act  prohibits 
a  registered  closed-end  investment 
company  from  issuing  any  class  of 
senior  securities  unless  certain  asset 
coverage  requirements  are  met.  The 
Trust  will  have  an  asset  coverage  ratio 
immediately  after  the  sale  of  the  Bonds 
and  Certificates  currently  expected  to 
be  at  least  4  percent  and  no  more  than 
120  percent.  In  addition,  the  Trust  will 
receive  advances  from  HUD  upon 
deferral  of  interest  payments  by  HUD 
and  repay  such  advances.  The  proposed 


transaction,  in  view  of  the 
overcoUateralization  of  the  Trust  and 
the  nature  of  the  investors  in  the 
Certificates,  adequately  protects  against 
the  dangers  of  excessive  leveraging,  the 
concern  underlying  section  18(a)  of  the 
1940  Act.  As  a  condition  to  the  issuance 
of  the  Bonds,  the  Trust  will  obtain  a 
determination  from  an  independent 
qualified  evaluator  that  the  aggregate 
scheduled  payments  on  the  Loans  plus 
the  initial  deposit  in  the  Funds  and 
reinvestment  earnings  will  exceed  the 
aggregate  scheduled  payments  of 
principal  and  interest  on  the  Bonds  by 
an  amount  adequate  to  provide  for 
payment  of  the  Bonds  in  light  of  the 
payment  terms  and  past  experience  on 
the  Loans.  Moreover,  the  Certificates 
may  only  be  sold  to  sophisticated 
institutional  investors  having  sufficient 
expertise  to  evaluate  the  risks  involved 
in  acquiring  either  Class  of  Certificates. 

7.  Section  18(c) 

The  Applicant  is  seeking  an 
exemption  fix)m  section  18(c)  of  the  1940 
Act  to  permit  the  Trust  to  issue  the 
Bonds  in  several  maturities.  Section 
18(c)  of  the  Act  makes  it  unlawful  for 
any  registered  investment  company  to 
have  more  than  one  class  of  senior 
security  of  debt  or  equity.  Here,  each 
maturity  of  Bonds  will  be  secured  by 
collateral  equally  and  ratably  with 
every  other  maturity  and  all  maturities 
will  have  the  benefit  of  the  same 
covenants  and  rights  on  default. 
Moreover,  no  action  by  the  Owner 
Trustee  or  the  Certificateholders  can 
affect  the  timely  payment  of  Bonds,  and 
no  action  by  the  Bondholders  of  one 
maturity  can  affect  the  timely  payments 
of  Bonds  of  any  other  maturity.  All  of 
the  assets  of  the  Trust  will  be  pledged  to 
the  Bond  Trustee  and  the  Owner  Trustee 
will  be  permitted  to  borrow  against  the 
assets  of  the  Trust.  Further,  Loans  will 
not  be  permitted  to  be  removed  from  the 
Trust  or  substituted  for  other  assets, 
except  under  limited  circumstances. 

8.  Section  18(i) 

Under  section  18(i)  of  the  1940  Act.  a 
registered  investment  company  may  not 
issue  stock  which  does  not  have  equal 
voting  rights  with  every  other  class  of 
stock.  The  Trust  will  operate  essentially 
as  a  unit  investment  trust,  to  which 
section  18(i)  of  the  1940  Act  does  not 
apply.  Given  the  lack  of  discretion 
vested  in  the  Certificateholders  and  the 
Owner  Trustee,  voting  rights  woiJd 
have  very  little  actual  effect  on  the 
operation  of  the  Trust  and  would  not 
enhance  investor  protection. 
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9.  Section  26 

Applicant  has  agreed  that  it  will  be 
subject  to  section  26  of  the  1940  Act 
(with  certain  exceptions)  as  though  it 
were  a  unit  investment  trust  within  the 
meaning  of  section  4(2)  of  the  1940  Act. 
With  respect  to  sections  26(a)(2)  (B)  and 
(C),  the  Apphcant  has  requested  to  be 
able  to  pay  certain  costs  and  expenses 
described  in  the  application.  The 
Applicant  believes  that  the  payment  of 
those  costs  and  expenses  will  be  fair 
and  reasonable  in  light  of  the 
requirements  of  the  offering  and  sale  of 
Bonds  and  the  ongoing  servicing 
requirements  for  the  Loans.  To  the 
extent  any  administrative  costs  and  fees 
are  determined  on  the  basis  of  a 
percentage  of  outstanding  Bonds,  the 
Applicant  has  specifically  considered 
the  fairness  of  such  percentage  formula 
under  the  Indenture  and  that  the 
practice  of  determining  fees  in  this 
manner  is  fair  within  the  meaning  of 
section  26  of  the  1940  Act.  The 
Applicant  further  believes  that  the 
granting  of  the  Order  sought  by  this 
application  will  satisfy  the  provisions  of 
section  26(b)  of  the  1940  Act  relating  to 
substitution  of  collateral  to  the  extent 
Loan  substitution  is  made  as  described 
in  the  application. 

10.  Section  32(a) 

Sections  32(a)(1)  and  32(a)(3)  of  the 
1940  Act  require  the  independent  public 
accountant  filing  the  investment 
company's  financial  statements  to  be 
selected  annually  by  a  vote  of  a  . 
majority  of  the  board  of  directors  and 
ratified  annually  by  a  majority  of  the 
voting  securities  of  the  investment 
company.  The  Trust,  however,  will  not 
have  voting  securities.  The  initial 
auditors  will  be  selected  and  disclosed 
in  the  Prospectus  prior  to  the  issuance  of 
the  Bonds  and  Certificates.  Both  the 
Bond  Trustee  and  the  Owner  Trustee 
will  have  the  right  to  remove  the 
auditors  for  the  Trust.  Moreover,  the 
Trust  will  not  engage  in  any  investing  or 
reinvesting  of  securities,  except  to  a 
limited  extent.  As  a  result,  the  Trust's 
financial  statements  will  be  primarily 
records  of  receipts  and  distributions, 
and  audits  of  the  Trust's  financial 
statements  will  be  straightforward  and 
will  not  involve  complex  auditing  and 
accounting  principles.  Therefore,  the 
additional  expense  of  ratification  of  the 
auditors  would  not  be  justified  given  the 
nature  of  the  Trust. 

11.  Section  6(c) 

For  the  reasons  stated  above,  the 
requested  exemptions  are  consistent 
with  the  section  6(c)  standards.  The 
relief  requested  is  appropriate  in  the 


public  interest,  because:  (a)  The  Trust's 
activities  will  promote  the  public 
interest  by  permitting  HUD  to  sell  its 
loan  assets  pursuant  to  a  directive  from 
the  United  States  Office  of  Management 
and  Budget  and  will  provide  investors 
with  a  highly  rated  security:  (b)  the 
Trust  may  be  unable  to  proceed  fully 
and  in  a  timely  manner  with  its 
proposed  activities  in  the  uncertainties 
concerning  the  applicability  of  the 
above  sections  are  not  removed:  and  (c) 
the  activities  of  the  Trust  are  not  the 
types  of  activities  intended  to  be 
prevented  by  the  1940  AcL 

Applicant's  Conilitions 

Applicant  agrees  that  if  the  requested 
order  is  granted  it  will  be  expressly 
conditioned  on  the  following  conditions: 

A.  Conditions  Relating  to  the  Bonds 

(1)  The  Bonds  will  be  registered  under 
the  1933  Act.  The  Indenture  will  be 
qualified  under  the  1939  Act. 

(2)  The  Loans,  the  Funds,  the  Breach 
Account  and  the  Investment  Agreement 
securing  the  Bonds  ("Collateral")  will  be 
held  by  the  Bond  Trustee.  The  Bond 
Trustee  may  not  be  an  affiliate  (as  the 
term  "affiliate"  is  defined  in  Rule  405 
under  the  1933  Act,  17  CFR  230.405)  of 
the  Trust.  The  Bond  Trustee  will  be 
provided  with  a  first  priority  perfected 
security  interest  in  the  Collateral.  The 
Servicer  will  not  be  afi'iliated  with  either 
the  Bond  Trustee  or  the  Owner  Trustee. 

(3)  The  initial  collateral  for  the  Bonds 
ivill  consist  only  of  the  Loans  and  any 
moneys  initially  deposited  to  the  credit 
of  the  Funds  and  invested  in  the 
Investment  Agreement.  No  Loans  may 
be  released  from  the  liens  of  the 
Indenture  prior  to  the  payment  of  the 
Bonds  (except  upon  the  acceleration  of 
defaulted  Loans]  or  substituted  except 
pursuant  to  the  limited  substitution 
obligations  of  HUD  under  the  warranties 
of  HUD  contained  in  the  Loan  Sale 
Agreement  described  in  the  application. 
Any  such  substitute  collateral  may 
consist  only  of  Loans  and  will:  (a)  Be  of 
equal  quality  as  the  Non-Conforming 
Loans  being  replaced  in  that  they  will  be 
covered  by  the  warranties  of  HUD 
contained  in  the  Loan  Sale  Agreement 
(subject  to  the  limitation  on  HUD's 
obligation  to  replace  Non-Conforming 
Loans  notified  to  it  during  the  Warranty 
Period)  and  will  be  selected  by  HUD  in 

a  manner  so  as  to  not  adversely  affect 
the  rating  of  the  Bonds;  (b)  have  equal  or 
greater  principal  amounts  and  cash  flow 
as  the  Non-Conforming  Loans  being 
replaced,  subject  to  the  cash  payment 
option  and  credit  to  HUD  for  prior 
substitutions  of  Substitute  Loans  with 
cumulative  payments  in  excess  of  the 
Non-Conforming  Loan  being  replaced; 


and  (c)  meet  the  conditions  set  forth  in 
paragraph  (2)  above.  The  replacement  of 
such  Substitute  Loans  for  Non- 
Conforming  Loans  will  not  affect  the 
level  of  collateralization  on  which  the 
original  rating  or  ratings  on  the  Bonds 
were  based  or  affect  the  rating  or  ratings 
on  the  Bonds.  If  HUD  elects  to  purchase 
Bonds  in  the  open  market  and  surrender 
such  Bonds  in  lieu  of  other  remedies  for 
breach  of  warranty,  HUD  will  purchase 
Bonds  with  a  weighted  average  life  as 
long  as  practicable  as  the  weighted 
average  life  of  the  Loan  or  Loans  as  to 
which  such  breach  of  warranty 
occurred.  In  surrendering  any  such 
Bonds,  HUD  must  also  deliver  a 
statement  from  the  auditors  confirming 
that  (i)  the  Aggregate  Collateral  Value 
calculation  (excluding  the  Loan  or  Loans 
as  to  which  the  breach  of  warranty 
occurred)  is  at  least  equal  to  the  then 
outstanding  principal  amount  of  Bonds 
and  (ii)  the  scheduled  payments  on  the 
Loans  (excluding  the  Loan  or  Loans  as 
to  which  the  breach  of  warranty 
occurred),  together  with  reinvestment 
income  thereon,  is  sufficient  to  pay 
interest  on  the  Bonds  on  each  date  when 
such  payment  is  due  and  to  retire  each 
class  of  Bonds  no  later  than  its  stated 
maturity. 

(4)  The  Bonds  will  be  rated  in  the 
highest  bond  rating  category  by  two 
Rating  Agencies  that  are  not  affiliated 
with  the  Trust.  The  Bonds  will  not  be 
considered  "redeemable  securities" 
within  the  meaning  of  section  2(a)(32)  of 
the  1940  Act. 

(5)  On  each  Payment  Date,  the  Bond 
Trustee  will  mail  to  each  Bondholder  a 
written  report  containing  the  following 
information  as  of  the  end  of  the 
immediately  preceding  Payment  Date:  (i) 
The  aggregate  principal  amount  of  each 
Class  of  Bonds  outstanding,  (ii)  the 
respective  amounts  credited  to  each  of 
the  Funds,  (iii)  the  amount  of  any  draw 
on  any  Fund,  (iv)  the  respective  amounts 
of  the  Expense  Fund  Requirement  and 
the  Liquidity  Fund  Requirement,  (v)  two 
calculations  of  Aggregate  Collateral 
Value,  one  calculation  including 
Delinquent  Loans  and  one  calculation 
excluding  Delinquent  Loans,  (vi)  the 
respective  ratios  which  the  two 
Aggregate  Collateral  Value  calculations 
described  in  clause  (v)  bear  to  the  then 
aggregate  outstanding  principal  amount 
of  the  Bonds  (which  ratios  will  provide 
Bondholders  with  information  as  to  the 
extent  of  then  existing 
overcoUateralization),  (vii)  a  schedule 
indicating  the  number  and  aggregate 
principal  amount  of  Delinquent  Loans 
and  delinquency  periods  aggregated  by 
years,  and  (viii)  the  amount  of  funds 
released  from  the  Revenue  Account  to 


make  distributions  to  holders  of 
Certificates.  With  respect  to  the 
calculations  under  clauses  (v)  and  (vi) 
above,  the  Bond  Trustee  will  receive 
such  information  from  the  Servicer  with 
respect  to  Delinquent  Loans  as  will 
enable  it  to  generate  the  information 
specified  in  such  clauses.  Such  report 
will  also  state,  based  on  the  information 
set  forth  therein,  whether  or  not 
scheduled  payments  on  the  Loans  (both 
including  and  excluding  Delinquent 
Loans),  together  with  reinvestment 
income  thereon,  will  be  sufficient  to  pay 
interest  and  principal  on  the  Bonds  in 
accordance  with  their  terms.  Copies  of 
each  such  report  will  be  provided  to  the 
Owner  Trustee  who  will  distribute  them 
to  Certificateholders.  In  addition,  no  less 
often  than  annually,  an  independent 
public  accountant  will  audit  the 
financial  statements  of  the  Trust.  Upon 
completion,  copies  of  the  auditor's 
reports  will  be  provided  to  the  Bond 
Trustee  and  the  Owner  Trustee  and  will 
be  made  available  to  the  Bondholders 
and  the  Certificateholders. 

(6)  At  the  time  of  the  deposit  of  the 
Collateral  with  the  Trust,  the  scheduled 
payments  to  be  received  by  the  Bond 
Trustee  on  the  Collateral  will  be  more 
than  sufficient  to  make  all  payments  of 
principal  of  and  interest  on  the  Bonds. 
The  Collateral  will  pay  down  as  the 
Loans  are  repaid,  but  will  not  be 
released  fi-om  the  lien  of  the  Indenture 
prior  to  the  payment  of  the  Bonds 
(except  upon  the  acceleration  of 
defaulted  Loans  and  substitutions  of 
Non-Conforming  Loans). 

B.  Conditions  Relating  to  the 
Certificates 

(1)  The  Certificates  will  be  offered 
and  sold  to  sophisticated  institutional 
investors  pursuant  to  private  placements 
exempt  from  the  registration 
requirements  of  the  1933  Act  under 
section  4(2)  thereof.  Such  institutional 
investors  may  include  one  or  more 
banks,  savings  and  loan  associations, 
insurance  companies,  pension  funds  and 
other  large  institutional  investors  [i.e., 
having  assets  of  not  less  than 
$100,000,000)  that  will  have  such 
knowledge  and  experience  in  financial 
and  business  matters  so  as  to  be 
capable  of  evaluating  the  risks  of  the 
purchase  of  the  Certificates  ("Eligible 
Investors").  (Any  Mutual  Funds  which 
may  purchase  Certificates  will  continue 
to  be  required  to  satisfy  themselves  that 
purchase  of  such  Certificates  complies 
with  the  provisions  of  section  12(d)(1)  of 
the  1940  Act.) 

(2)  Sales  of  the  Certificates  will  be  to 
a  limited  number,  not  exceeding  100,  of 
sophisticated  institutional  investors. 
Each  purchaser  of  Certificates  will  be 


required  to  represent  that  it  is  acquiring 
its  Certificates  for  investment  for  its 
own  account  and  not  as  nominee  for 
undisclosed  investors  and  to  agree  that 
it  will  not  resell  its  Certificates  except  to 
other  Eligible  Investors  pursuant  to 
private  placements  subject  to  the  same 
representation  and  agreement  and 
subject  to  the  above  limitation  on  the 
number  of  Certificateholders.  (The 
Declaration  of  Trust  will  provide  that 
the  Owner  Trustee  may  not  register  any 
transfer  of  Certificates  if,  following  such 
transfer,  the  number  of 
Certificateholders  would  exceed  one 
hundred.) 

(3)  Neither  the  Trust  nor  any 
Certificatcholder  will  be  affiliated  with 
the  Bond  Trustee.  No  holder  of  a 
controlling  interest  in  the  Trust  (as  such 
term  is  defined  in  Rule  405  of  the  1933 
Act)  nor  the  Trust,  will  be  affiliated  with 
either  (a)  any  custodian  which  may  hold 
the  Collateral  on  behalf  of  the  Bond 
Trustee:  or  (b)  any  statistical  Rating 
Agency  rating  the  Bonds. 

(4)  The  Certificates  will  not  be 
redeemable  at  the  option  of  the  holders. 

C.  Other  Conditions 

(1)  All  administrative  fees  and 
expenses  in  connection  with  the 
administration  of  the  Trust  will  be  paid 
or  provided  for  in  a  manner  satisfactory 
to  each  Rating  Agency  rating  the  Bonds. 
The  Trust  will  provide  for  the  payment 
of  administrative  fees  and  expenses 
incurred  in  connection  with  the  issuance 
of  the  Bonds  and  the  administration  of 
the  Trust  by  the  following  methods: 

(a)  The  Expense  Fund  will  be 
established  with  the  Bond  Trustee  under 
the  Indenture  to  provide  for  the  payment 
of  such  fees  and  expenses.  Such  fees 
will  be  either  fixed  amounts  or  will  be 
determined  as  a  percentage  of  the 
aggregate  outstanding  principal  amount 
of  the  Bonds,  or  a  combination  of  both, 
in  any  case  to  be  determined  prior  to  the 
establishment  of  the  Expense  Fund. 
Thereafter,  the  Bond  Trustee  will  look 
solely  to  the  Expense  Fund  for  the 
payment  of  Administrative  Expenses 
and,  to  the  extent  there  are  not  sufficient 
moneys  in  the  Expense  Fund,  then  to  the 
Revenue  Fund.  The  procedure  used  to 
calculate  the  anticipated  level  of  fees 
and  expenses  will  provide  for  funds 
sufficient  to  pay  such  fees  and  expenses. 
To  the  extent  any  such  fees  are 
determined  on  the  basis  of  a  percentage 
of  outstanding  Bonds,  the  Applicant  has 
specifically  considered  the  fairness  of 
such  percentage  formula  under  the 
Indenture  and  that  the  "standard 
industry  practice"  of  determining  fees  in 
this  manner  is  fair  within  the  meaning  of 
section  26  of  the  1940  Act. 


(b)  The  Bonds  will  be  secured  by  the 
Collateral,  the  value  of  which  is  in 
excess  of  the  amount  necessary  to  make 
payments  of  principal  and  interest  on 
the  Bonds,  and  such  excess  or  a  portion 
thereof  will  be  applied  to  the  payment  of 
such  fees  and  expenses,  and  may  be 
used  in  combination  with  the  other 
method  described  above.  The 
anticipated  level  of  fees  and  expenses 
will  be  more  than  adequately  provided 
for  by  the  above  methods. 

(2)  Applicant  agrees  that  the  Trust 
will  comply  with  the  provisions  of 
section  26  of  the  1940  Act  as  though  it 
were  a  unit  investment  trust  within  the 
meaning  of  section  4(2)  of  the  1940  Act 
provided  that  for  purposes  of  sections 
26(a)(4]  (A)  and  (B)  of  the  1940  Act.  the 
Bond  Trustee  and  the  Owner  Trustee 
shall  perform  the  recordkeeping  and 
notice  responsibilities  of  the  depositor 
or  its  agent  as  provided  therein,  and  the 
requirements  of  section  26(a)(2)  (B)  and 
(C)  shall  not  prevent  the  Trust  from 
paying  certain  expenses  described  in  the 
application. 

(3)  Tlie  Owner  Trustee  will  be 
required  under  the  Declaration  of  Trust, 
and,  to  the  extent  stated  in  the 
application,  the  Bond  Trustee  will  be 
required  under  the  Indenture,  to  monitor 
compliance  by  the  Trust  with  the 
requirements  of  the  1940  Act  and  to 
fulfill  the  Trust's  ongoing  obligations 
under  the  1940  Act  including,  without 
limitation,  the  filings  of  periodic  reports 
with  the  Commission  as  and  when 
required  by  the  1940  AcL 

(4)  To  alleviate  any  potential  conflict 
of  interest  between  the  Bondholders  and 
the  Certificateholders,  the  Applicant 
further  agrees  that  the  representations  in 
the  application  regarding  the 
Certificates  may  be  made  express 
conditions  to  the  requested  Order. 

Therefore,  Applicant  requests  that  the 
Commission  enter  an  order  pursuant  to 
section  6(c)  of  the  1940  Act  exempting 
the  Trust  from  sections  10(h),  14(a), 
16(a),  17  (a)  and  (d).  18  (a),  (c)  and  (i) 
and  32(a)  of  the  1940  AcL 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

[PR  Doc.  8&-^16020  Filed  7-13-88: 10:42  am] 
BUXmC  CODE  M1(M)1-N 
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action:  Notice. 


Pursuant  to  5  CFR  735.104(f)  including 
the  approval  of  the  Office  of  Personnel 
Management  and  the  Office  of 
Government  Ethics.  I  have  adopted  the 
regulations  at  5  CFR  Part  735  for 
application,  as  appropriate,  to  the 
employees  and  special  Government 
employees  of  the  Selective  Service 
System. 

Dated:  |uly  6, 1988. 
Samuel  K.  Lessey,  Jr., 
Director  of  Selective  Service. 
[FR  Doc.  88-15947  Filed  7-14-88:  8:45  am] 
BILUNQ  COOE  M1S-01-II 


SMALL  BUSINESS  ADMINISTRATION 

Region  VI  Advisory  Council;  PiMic 
Meeting;  Louisiana 

The  U.S.  Small  Business 
Administration,  Region  VI  Advisoiy 
Council,  located  in  the  geographical  area 
of  New  Orleans,  will  hold  a  public 
meeting,  10:00  am,  on  Friday,  August  12. 
1988,  at  the  Small  Business 
Administration  office,  1661  Canal  Street. 
Suite  2000,  New  Orieans,  Louisiana,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Robert  J.  Crochet,  District  Director,  U.S. 
Small  Business  Administration,  1661 
Canal  Street.  Suite  2000,  New  Orleans. 
Louisiana  70112-2890— {504)  589-2744. 

luly  12, 1988. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
(FR  Doc.  88-15989  Filed  7-14-88;  8:45  am] 
atuMta  cooc  m2s-oi-m 


[Ucansa  Ho.  02/02-0517] 

Sterling  Commercial  Capital,  Inc^ 
Application  for  a  Small  Business 
Investment  Company  License 

An  application  for  a  license  to  operate 
a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15  U.S.C.  661.  et  seq.)  has 
been  filed  by  Sterling  Commercial 
Capital,  Inc.,  175  Great  Neck,  New  York 
New  York  11021  (Applicant),  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  13  CFR  107.102  (1988). 

The  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


Nwne 

TWeor 

Paroenl  o# 

raMiarahip 

ownenh^ 

Harvey  L  Granat. 

Pre9denl.Oiraclor. 

12.00 

28^4assau 

Drive,  Great 

Neck.  NY 

11021. 

Jack  Kauhivn.  6 

Executive  Vice 

8.00 

Lisa  Drive,  Oix 

President 

Hills,  NY  11746. 

Treasurer. 

Fred  Wilpon.  100 

Director 

23.10 

Sheep  Lane. 

UxMt  Valley. 

NY  11S«0. 

Saul  B.  Katz. 

Director 

16.86 

VaNeyRoad, 

Glen  Cove.  NY 

11542. 

Michael  Katz.  89 

Assistant 

4.50 

Treasurer. 

OWWesttMry, 

Assstani 

NY  11568. 

Secretary. 
Drector. 

Arthur  FriednfWft, 

Secretary, 

.56 

40  Kno«  Drive. 

GienCove.  NY 

11542. 

All  other  shareholders  none  of  whom 
will  own  10  or  more  percent  of  the  34.98 
outstanding  stock. 

TTie  Applicant,  a  New  York 
Corporation,  will  begin  operations  with 
$2,500,000  paid-in  capital  and  paid-in 
surplus.  The  Applicant  will  conduct  its 
activities  primarily  in  the  State  of  New 
York,  but  will  consider  investments  in 
businesses  in  other  areas  in  the  United 
States. 

Matters  involved  in  SBA's 
consideration  of  the  Application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  proFitability  and  Tmancial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  that  30  days  from  the  date 
of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  1441  L 
St..  NW.,  Washington,  DC  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  New  Yoric.  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  July  11, 19ea 
Robert  G.  Lioebeiry, 
Deputy  Associate  Administrator  for 
Investment. 

[FR  Doc.  88-15990  Filed  7-14-88;  8:45  am] 
BHJJNQ  COOC  l02S-«1-« 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Pfogfwns 
Administration 


Appllcationa  for  nawswal  or 
Muuiiicauuii  or  caeiHpoons  or 
AppNcaliont  To  Become  a  Party  to  an 
Exemption 

aoency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  for  renewal 
or  modification  of  exemptions  or 
application  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B],  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted  renewal  apphcation  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  to  the 
applicaiton  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal:  application  numbers  with  the 
suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comment  period  closes  July  29, 
1988. 

AOORESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC.  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACH 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
Room  8426,  Nassif  Building.  400  7th 
Street,  SW.  Washington.  DC 


Applica- 
lionNo. 

Applicant 

ReneMlof 

868-X 
3142-X 

US.    Department   of   De- 
fense. Fails  Church.  VA. 
U.S.  Department  of  Energy. 

Afifl 
3142 

Applica- 
tion No. 

AppHcant 

Renewal  of 
exemption 

4568-X 

do 

4588 

5248-X 

3IUI,  New  Brighton,  MN 

5248 

5«?0-X 

ICI  Amenms.  Inc..  Witming- 
toaDE. 

5820 

6117-X 

Montana  Sulphur  A  Chemi- 
cal Co.,  BUImgs,  MI. 

6117 

6296-X 

American    Cyanamid    Co., 
Wayne.  NJ. 

6296 

6296-X 

Rhone-Pooteric     Ag     Co., 
Research  Triangle  Park, 
NC. 

6296 

6296-X 

Rhone-Poulenc  IrK.,  Mon- 
mouth Junction.  NJ. 

6296 

6472-X 

Morton       Thiokol,       Inc., 
Ogden.  UT. 

6472 

6530-X 

AGL  Welding  Supply  Co., 
Inc.,  Clifton.  NJ. 

6530 

6874-X 

Oegussa  Corp.,  Ridgefield 
Park.  NJ. 

6874 

6874-X 

ICI  Americas.  Inc.,  Wilming- 
ton, OE". 

6874 

7097-X 

Plant  Pro<fcx:ts  Corp.,  Vero 
Beech.  FL. 

7097 

7268-X 

Union  Caibide  Corp.,  Dan- 
tHjry.  CT. 

7268 

7650-X 

ICI  Americas,  Inc.,  Wilming- 
ton. DE. 

765C 

7840-X 

General    Dynamics   Corp., 
Fort  Worth,  TX. 

784C 

7840-X 

Wet)er    Aircraft    Burbank, 
CA. 

784C 

8003-X 

Pennwait    Corp.,    Butfato, 
NY. 

8003 

8ono-x 

American       Chrome       & 
Chemicals,  Inc.,  Corpus 
Christi,  TX. 

8080 

8244-X 

HaMJburton            Services, 
Duncan,  OK  «. 

8244 

8273-X 

TRW  Vehidn  Safety  Sys- 
tems, Washington,  Ml '. 

8273 

8407-X 

OcckJental  Chemical  Corp., 
Dallas,  TX. 

8407 

6451 -X 

1  ockheed       Missiles       « 
Space    Co.,    \nc..    Palo 
Aito.CA. 

8451 

8451 -X 

U.S.  Department  of  Energy, 

8451 

e451-X 

Washington.  DC. 

8451 

MN. 

S451-X 

Boeing  Aerospace,  Seattle, 
WA. 

8451 

8473-X 

Degussa  Corp.,  Ridgefiekl 
Park.NJ. 

8473 

8526-X 

Rohm  a  Hass  Co..  Phila- 
delphia, PA. 

8526 

8.S26-X 

Key  Way  Transport   Inc., 
BaNimore,  MO. 

8526 

8555-X 

Morton       Thiokol,       Inc., 
Brigham  City,  UT  *. 

6555 

6723-X 

Mas  Powder  Co.,  Dallas. 
TX. 

8723 

8723-X 

Austin  Powder  Co.,  Cleve- 
land, OH. 

8723 

8789-X 

Turner  Co.,  Sycamore,  IL 

8789 

e870-X 

Everpure,   Inc.,  Wesfmont 

IL 
Culhgan   trrterrwtwrtal  Co., 

8870 

eSTO-X 

8870 

Norlhbrook,  IL. 

8878-X 

Preussag      Pure      Metals 
GmbH,         Langelsheim, 
West  Germany. 

8876 

8891 -X 

BIC  CoTD    Milford  CT 

8691 

8920-X 

Applied    Companies,    San 
Fernando,  CA. 

8920 

8921 -X 

Hoover  Group,   Inc..   Bea- 
trice, NE. 

8921 

8931-X 

C-l-L,    Inc.,    Itorth    York, 
Orrtario,  Canada. 

8931 

8943-X 

BASF  Corp.,  Chemicals  Di- 
vision, Parsippany,  NJ. 

8943 

Appfca- 
tionNo. 

Applicant 

Rer>ewal  of 
exemption 

9001-X 

T.I.  ChesterftekJ,  Ltd.,  Der- 
l)yshire,  England. 

9001 

9106-X 

Kitty  Hawk  Airways,  Inc.. 
DFW  INFL  Airport  TX. 

9106 

9180-X 

M  &  G  Tankers.  Ltd.,  West 
Midlands,  England. 

9180 

9256-X 

U.S.  Department  of  Energy, 
Washington,  DC. 

9256 

9277-X 

FMC  Corp.,  Philadelphia, 
PA. 

9277 

9277-X 

Rhorte-Poulenc,  Inc.,  Mori- 
mouth  Junction,  NJ. 

9277 

9277-X 

Rtwne-Poulenc  Ag  Co., 
Research  Triangle  Park, 
NC. 

9277 

9277-X 

American  Cyanamid  Co., 
Wayne,  NJ  *. 

9277 

9287-X 

Shell  Pipe  Line  Corp., 
Houston,  TX. 

9287 

9296-X 

Honeywell.  Inc..  Minneapo- 
lis, MN. 

9296 

9331-X 

Olin  Chemicals,  Stamford, 
CT. 

9331 

9501-X 

Hughes  Aircraft  Co.,  Los 
Angeles,  CA. 

9501 

9551 -X 

Connie  Kalitta  Services, 
Inc.,  Ypsilanti,  Ml. 

9551 

9581-X 

RAMP  IndusUies,  Inc., 
Denver,  CO. 

9581 

961 0-X 

Honeywell,  Inc.,  New  Brigh- 
ton, MN. 

9610 

961 1-X 

Buco  Budent)ender  GmbH 
&  Co.,  Niedemdorf,  West 
Germany. 

9611 

9623-X 

Austin  Powder  Co.,  Qeve- 
land,  OH. 

9623 

9629-X 

Pennwait  Corp.,  King  of 
Prussia,  PA. 

9629 

9634-X 

Luxier  U.S.A.,  Ltd.,  River- 
side, CA. 

9634 

9642-X 

Allied-Signal  Inc.,  Morris- 
town.  HJ. 

9642 

964&-X 

US.  Department  of  De- 
fense. Falls  Church,  VA. 

9646 

976S-X 

Defence  Technology  and 
Procurement  Agency, 
Beme,  Switzeriand  *. 

9768 

9785-X 

Compagnie  Generate  Mari- 
time, Paris,  France. 

9785 

9951 -X 

General  Defense  Corp., 
York,  PA'. 

9951 

9961 -X 

Brown  Measurement  Co., 
Inc.,  Kilgore,  TX«. 

9961 

9977-X 

Hercules  Aerospace  Co. 
Magna,  UT. 

9977 

'  To  rtxxlify  exemption,  to  revise  net  contents  to 
onemetrk:  ton,  to  change  box  dimensions  to 
45x45x43  Vfi  inches  and  to  aUow  for  poluester  lid 
securing  straps. 

*To  authorize  an  additional  DOT  SpeclfKation 
marine  portable  tank. 

'  To  authorize  an  alternative  packaging  method 
and  an  increase  in  the  quantity  of  igniter  composition 
to  1  gram. 

*  To  authorize  rail  as  an  additional  mode  of  trans- 
portation and  to  incorporate  provisions  from  Approv- 
al BA-3078  into  the  exemption. 

*  To  authorize  an  increase  in  the  net  weight  ca- 
pacity of  the  non-DOT  Specification  multlwall  bag 
from  50  pounds  to   55.1    pounds  (25   Kilograms) 

*  To  auttKxize  two  additkmal  shipments  of  certain 
Class  A  and  Class  B  expk>sives  and  an  additional  air 
carrier  for  ttiese  shipments. 

'  To  auttiorize  type  explosive  projectiles  (m549 
155mm). 

■  To  reissue  an  exemption,  originally  issued  on  an 
emergency  tiasis,  that  authorizes  manufacture,  mark 
and  sell  of  non-DOT  containers  Identified  as  meter 
provers  to  ship  hydrocartXKi  products. 


Applica- 
tk>nt4o. 

Applicant 

PartMsto 
exemption 

2582-P 

Air  Products  &  Chemicals, 
Inc.,  Allentown,  PA. 

2582 

2709-P 

Aeroiet  SolM  Propulsion 
Co.,  Sacramerrto,  CA. 

2709 

4850-P 

Austin  Powder  Co.,  Cleve- 
land, OH. 

4850 

5248-P 

Magnavox  Government  & 
Industrial  Electronics 
Co..  Fon  Wayne.  IN. 

5248 

6626-P 

Strate  WeWing  Supply  Co., 
Inc.,  Buffak),  NY. 

6626 

7455-P 

Austin  Powder  Co.,  Cleve- 
land, OH. 

7455 

7607-P 

Betz  Murdoch  &  Converse 
Inc.  (BMC),  Plymouth 
Meeting.  PA. 

7607 

7803-P 

Rocky  Mountain  Pro  Clean 
Inc.,  Denver  CO. 

7803 

7835-P 

Sunox  Inc.,  Chartotte,  NC 

7835 

7835-P 

American  WeMwig  Supply. 
San  Jose,  CA. 

7835 

821 4-P 

Chrysler  Motors  Corp.. 
Center  Une,  Ml. 

8214 

8451 -P 

Hercules  Aerospace  Co.. 
Magna.  UT. 

8451 

8451 -P 

Schlumberger  Well  Serv- 
Kes.  Rosharon.  TX. 

8451 

8473-P 

EVA  Eisenbahn-Veriiehrs- 
mittel-Gasellschaft  mbH, 
Dusseldorf,  West  Gemna- 

8473 

8516-P 

ny 
Austin  Powder  Co.,  Cleve- 
land, OH. 

8516 

851 8-P 

Denver  Truck  Sales,  Com- 
merce City.  CO. 

8518 

8554-P 

Maurer  &  Scott  Sales  Inc.. 
Douglassviile,  PA. 

8554 

8554-P 

Blasting  Suppkes  Co.  Inc.. 
Douglassviile.  PA. 

8554 

8554-P 

PEPIN-IRECO  Inc.,  lah- 
pemmg.  Ml. 

85.54 

8579-P 

Austin  Powder  Co.,  Cleve- 
land. OH. 

8579 

8723-P 

PEPIN-IRECO  Inc..  Ish- 
peming,ML 

8723 

8877-P 

Image  Techootogy,  Tennpe. 
AR. 

8877 

8877-P 

Hi  Pure  Chemicals,  Inc., 
Nazareth,  PA. 

8877 

8877-P 

OMn  Hunt  Specialty  Prod- 
ucts, Inc.,  West  Patterns, 
NJ. 

8877 

9416-P 

Platte  Chemtcai  Co.,  Gree- 
ley, CO. 

9416 

9533-P 

Sacramento  A»  Logistics 
Center,  McCtellan  Air 
Force  Base,  CA. 

9533 

9606-P 

Autin  Powder  Co.,  Cleve- 
land, OH. 

9606 

9750-P 

do 

9750 

9769-P 

Rollins  Chempak,  Inc.,  Wil- 
mington, DE. 

9769 

9953-P 

Stoops  Express,  Inc.,  A»»- 
derson,  IN. 

9953 

9977-P 

McDonnell  Douglas  Astro- 
nautics Co.,  Huntir)gton 
Beach,  CA. 

9977 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 
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Issued  in  Washington,  DC,  on  June  6, 1988. 
|.  Suxanne  Hodgspeth, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
(FR  Doc.  88-15943  Filed  7-14-88: 8:45  am) 
WUJNO  CODE  4t10-«Hi 


Applications  for  Exemptions;  ^ 

Hazardous  Materials 

agency:  Research  and  Special  Programs 
Administration,  DOT 

action:  List  of  applicants  for 
exemptions. 


summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight.  3 — Cargo  vessel. 


New  Exemptions 


4— Cargo-only  aircraft.  5 — Passenger- 
carrying  aircraft. 

DATES:  Comment  period  closes  August 
15. 1988. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
Room  8426,  Nassif  Building.  400  7th 
Street  SW.,  Washington,  DC. 


Application 
No. 


999e-N 

9999-N 

10000-N 
10001-N 

10002-N 

10003-N 

1Q004-N 

10005-N 

10006-N 
10007-N 

10009-N 
10010-N 


Applicant 


Accumulators,  Inc..  Houston,  TX.. 


A(t>el-Fauvet-Rail,  Douai,  Cedex,  France.... 

Fhgtil  International,  Newport  News.  VA. 
Unon  Cart>ide  Corp.,  DantMjry,  CT 


Virginia  Electric  &  Power  Co.,  Richmond, 
VA. 


Hoover  Group.  Inc.,  Beatrice,  NE . 


Atlantic  Researct)  Corp..  Camden,  AR.. 


Mobay  Corp.,  Pittsburgti,  PA. 


Knappco,  Kansas  City.  MO.. 


Copps    Industries,    Inc.,    Menomeonee 
Falls.  Wl. 


Texaco  Pipeline,  Inc.,  Glendive,  MT.. 


Smitti    Systems,    a    Moorco    operation, 
Corpus  Chnsti,  TX. 


Regulation(s)  affected 


49  CFR  173.302,175.3.. 


49  CFR  173.315.  173.315.. 


49CFH  172101,  172.204.  173.27,  175.3, 
175.30,  175.320,  Part  107,  Subpart  B, 
Appertdix  B. 

49  CFR  172.101,  173.316.  173.318, 
173.320. 


49  CFR  172.504(c). 


49  CFR  178.82. 


49  CFR  173.239a.. 


49  CFR  173.245.. 


49  CFR  178.341-4(6).. 


49  CFR  173.249.. 


49  CFR  173.119,  173.304.  173.315. 


49  CFR  173.119,  173.304.  173.315. 


Nature  Of  exemption  tttereof 


To  autlxirize  manufacture,  marking  and  sale  of  non-OOT  Specifi- 
cation packagings,  identified  as  accumulators,  for  stiipping 
Nitrogen,  classed  as  Nonflammable  gas.  (Modes  1,  2.  3,  and 
4.) 

To  auttxxize  manufacture,  marking  arKl  sale  of  norvOOT  Specifi- 
cation IMO  Type  5  portat>le  tanks  for  tt)e  sfiipment  of  certain 
materials  classed  as  Flammable  lk)uid.  Flammable  gas  or 
Nonflammat>le  gas.  (Modes  1,  2,  and  3.) 

To  auttionze  transport  of  exptoeives  tliat  are  tort>idden  lor 
transport  by  air  or  are  In  quantities  greater  ttwn  auttxxized  for 
transixxl  by  air.  (Mode  4.) 

To  authorize  shipment  of  mixtures  of  Argon,  refrigerated  liquid 
and  up  to  10%  Oxygen,  refngerated  liquid,  both  classed  as 
Nonflammable  gas.  in  DOT  SpeofKation  4L  cylinders,  portatile 
tanks  and  cargo  tanks.  (Modes  1  and  3.) 

To  authorize  shipment  of  Nitrogren  and  Sulfur  Hexafkx>nde,  tx>th 
classed  as  Nonflammable  gas,  without  placards  although  ttte 
combined  gross  weight  of  the  materials  exceeds  1000  pounds. 
(Model.) 

To  authorize  manufacture,  marking  and  sale  of  norvtX3T  Specifi- 
cation steel,  55  galton  capacity  containers,  similar  to  DOT 
SpecifKation  58.  for  ttie  shipment  of  Paint  and  Resin  solution, 
both  classed  as  Flammable  liquid.  (Mode  1 .) 

To  authonze  shipment  of  Ammonium  percfiolorate,  classified  as 
Oxidizer,  in  non-OOT  Specification  tanks,  similar  In  design  to 
ttie  Association  of  American  Railroad  207W  railcar  tanks. 
(Model.) 

To  authorize  shipment  of  Omethyldicartxjnate,  described  as 
Corrosive  Ikjuid.  poisonous,  n.o.s..  classed  sa  Corrosive  mate- 
rial, in  a  non-OOT  composite  packaging  consisting  of  4  poly- 
styrene enclosed  glass  bottles  packaged  inside  a  fiberboard 
box.  rd  box.  (Mode  1.) 

To  authorize  an  alternative  pressure  vent  for  DOT  Specification 
MC  306  cargo  tanks,  which  are  used  to  ship  certain  materials 
classed  as  Flammable  liqukJ.  (Mode  1 .) 

To  auttxxize  stMpment  of  materials  described  as  alkaline  corro- 
sive liquid,  n.o.s.,  classed  as  Corrosive  material,  in  a  non-DOT 
composite  packaging  consisting  of  a  tin  can  in  a  polyethylene 
insert  wittiin  a  DOT  Specification  37A  steel  drum.  (Modes  1 ,  2, 
3,  and  4.) 

To  auttKxize  shipment  of  hydrocartxxi  products,  classed  as 
Flammable  lk]uid  or  Flammable  gas,  in  a  non-DOT  Specifk^i- 
tion  container  descnbed  as  a  meter  prover.  (Mode  1 .) 

To  authonze  shipment  of  hydrocartion  products,  classed  as 
Flammable  liquid  or  Flammable  gas,  In  a  non-IX>T  Specifica- 
tion container  descnbed  as  a  meter  prover.  (Mode  1.) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC.  on  June  6. 1988, 

).  Suzanne  Hedgepeth, 

Chief.  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[PR  Doc.  88-15944  Filed  7-14-88:  8:45  am] 

BIUJNG  CODE  M10-C0-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  )uly  8. 1988. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number.  1545-0988. 

Form  Number.  8609. 

Type  of  Review.  Resubmission. 

Title:  Low-Income  Housing  Credit 
Allocation  Certification. 

Description:  Form  8609  is  used  by 
state  and  local  housing  credit  agencies 
to  allocate  a  low-income  housing  credit 
dollar  amount  to  owners  of  low-income 
housing.  It  is  also  used  by  owners  to 
certify  that  the  building  qualifies  for 
credit.  Part  I  is  completed  by  state  or 
local  agency;  rest  of  form  is  completed 
by  building  owner.  (Part  II  completed 
first  year  only;  Part  III  completed  each 
year  for  15-year  compliance  period.) 

Respondents:  State  or  local 
governments,  Businesses  or  other  for- 


profit.  Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Response:  44  minutes. 

Frequency  of  Response:  Annually. 

Estimated  A  verage  Reporting  Burden: 
36,509  hours. 

OMB  Number  1545-1029. 

Form  Number.  8693. 

Type  of  Review:  Resubmission. 

Title:  Low-Income  Housing  Credit 
Disposition  Bond. 

Description:  Form  8693  is  needed  per 
Internal  Revenue  Code  section  42(j)(6)  to 
post  bond  and  waive  the  recapture 
requirement  under  section  42(j)  in  the 
case  of  disposition  of  a  building  on 
which  the  low-income  housing  credit 
was  claimed.  Internal  Revenue 
regulations  §  301.7101-1  requires  that 
the  posting  of  a  bond  must  be  done  on 
the  appropriate  form  as  determined  by 
the  Internal  Revenue  Service. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Response:  59  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Average  Reporting  Burden: 
2,873  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer.  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget.  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  8»-15941  Filed  7-7I4-88:  8:45  am) 

BHXING  CODE  4«10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OIMB  for 
Review 

Date:  July  8. 1988. 

The  Department  of  Treasury  has 


submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  9ft-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0096. 

Form  Number  1042  and  1042S. 

Type  of  Review:  Revision. 

Title:  Annual  Withholding  Tax  Return 
For  U.S.  Source  Income  of  Foreign 
Persons;  Foreign  Person's  U.S.  Source 
Income  Subject  to  Withholding. 

Description:  Used  by  withholding 
agents  to  report  tax  withheld  at  source 
on  payment  of  certain  income  paid  to 
nonresident  alien  individuals,  foreign 
partnerships,  or  foreign  corporations. 
The  Service  uses  this  information  to 
verify  that  the  correct  amoimt  of  tax  has 
been  withheld  and  paid  to  the  U.S. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
15,000. 

Estimated  Burden  Hours  Per 
Response:  3  hours  and  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Average  Reporting  Burden: 
478,284  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhuf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  88-15942  Filed  7-14-88;  8:45  am] 

BILLING  COOE  4S10-2S-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubtisfied 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  Vol.  53.  Page 
26367.  July  12, 1988. 
PREVIOUSLY  ANNOUNCED  DATE  OF 
meeting:  Wednesday.  July  13, 1988. 
CHANGES:  The  following  item  was  added 
to  the  agenda. 

Open  to  the  Public  ■ 

Lawn  Darts — Notice  of  Proposed  Rulemaking 

The  Commission  will  consider  a  draft 
Notice  of  Proposed  Rulemaking  (NPR)  which 
would  implement  the  Commission  decision  of 
May  25. 1988  to  prohibit  the  sale  of  lawn 
darts  that  present  a  risk  of  skull  puncture 
injuries. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 
301^92-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sheldon  D.  Butts.  Office 
of  the  Secretary,  5401  Wesfbard  Ave.. 
Bethesda,  Md.  20207  301-492-6800. 
Sheldon  D.  Butts. 
Deputy  Secretary. 
July  12,  198a 

(FR  Doc.  88-16005  Filed  7-12-88;  5:11  pm| 
BiaiNG  COOE  635$-4)1-M 

FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  10:00  a.m..  )uly  20, 1988. 

PLACE:  Hearing  Room  One,  1100  L 

Street,  NW.,  Washington,  DC  20573- 

0001. 

STATUS:  Closed. 


'  The  Commission  decided  by  majority  vote  that 
agency  business  required  adding  this  ilem  withoul 
Ihe  usual  advance  notice. 


MATTERS  TO  BE  CONSIDERED: 

1.  Trans-Atlantic  Enforcement  Initiative. 

2.  Trans-Pacific  Trades  Malpractices. 

CONTACT  PERSON  FOR  MORE 

inormation:  Joseph  C.  Polking, 
Secretary,  (202)  523-5725. 
Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  88-16007  Filed  7-12-88;  5:12  pmj 

BtU-ING  COM  6730-01-11 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

July  20, 1988. 

PLACE:  Mairiner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following  items 
is  anticipated.  These  matters  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  an  item  be  moved  to  the 
discussion  agenda. 

1.  Proposed  Book-entry  Securities  service 

pricing  change  regarding  reversal 
transactions. 

2.  Request  by  the  Stale  of  California  for  an 

exemption  from  the  cosigner  provision  of 
the  Board's  Credit  Practices  Rule. 

Discussion  Agenda 

3.  Proposals  regarding  the  Board's  1988 

budget. 

4.  Any  items  carried  forward  from  a 

previously  announced  meeting. 
Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Infurmalion  Office,  Board  of 
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Governors  of  the  Federal  Reserve  System. 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202j  452-3204. 

Date:  July  13. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-16021  Filed  7-13-88;  10:41  am] 
BILLING  COOE  6210-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  Approximately  10:30 
a.m.,  Wednesday.  July  20, 1988, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  July  13. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-16022  Filed  7-13-88;  10:41  am) 

B«LLING  COOE  62t(H)1-M 


Friday 

July  15,  1988 


Part  II 


Aeronautics 
and  Space 
Administration 

48  CFR  Part  1801  et  al. 
Acquisition  Regulation;  Miscellaneous 
Amendments  to  NASA  FAR  Supplement; 
Final  Rule 


UMI 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801, 1804, 1805, 1807, 
1808, 1815,  1816,  1817, 1822. 1824. 
1828, 1832. 1839, 1842. 1845. 1852.  and 
1870 

INASA  FAR  Supplement  Directive  85-11 1 

Acquisition  Regulation;  Miscellaneous 
Amendments  to  NASA  FAR 
Supplement 

agency:  Office  of  Procurement. 
Procurement  Policy  Division.  NASA. 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  [NFS)  to  reflect  a  number  of 
miscellaneous  changes  implementing 
higher  level  issuances  and  other  changes 
dealing  with  NASA  internal  or 
administrative  matters. 

EFFECTIVE  DATE:  July  20,  1988. 

FOR  FURTHER  INFORMATION  CONTACT 

W.A.  Greene.  Procurement  Policy 
Division  (Code  HP).  Office  of 
Procurement.  NASA  Headquarters. 
Washington.  DC  20546.  Telephone:  (202) 
453-«923. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  major  changes  involve:  (1) 
Internal  contract  reporting,  (2) 
procurement  plan  and  master  buy  plan 
approval  levels.  (3)  procuremerrt  of 
electricity.  (4)  award  fees.  (5)  options, 
and  (6)  technical  direction. 
Typographical  and  editorial  changes  to 
improve  readability  and  conformance 
with  FAR  drafting  conventions  have 
been  made.  Substantive  meanings  have 
not  been  altered;  however,  entire  textaal 
segments  have  been  reprinted  when 
such  changes  are  both  numerous  and 
scattered  throughout  the  rule. 

Impact 

The  Director.  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14. 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
regulations  herein  are  in  the  exempted 
category.  NASA  certifies  that  this 
regulation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.].  The 
regulation  imposes  no  burdens  on  the 
public  within  the  ambit  of  the  Paper 
Work  Reduction  Work  Act,  as 
implemented  at  5  CFR  Part  1320. 


List  of  Stibiacta  in  48  CFR  Parts  1801, 
1804. 1806, 18D7. 1806. 1815, 1818.  U17. 
1822. 1821, 1828, 1832, 1839. 1842, 1845, 
1852,  and  1870 

Government  procurement. 
S.).  Evans, 
Assistant  Administrator  for  Procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  1801, 1804. 1805. 1807. 1806. 1815. 
1816. 1817. 1822. 1824. 1828. 1632. 1839. 
1842. 1845, 1852,  and  1870  contimies  to 
read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1801— FEDERAL  ACQUIStTION 
REGULATIONS  SYSTEM 

2.  Part  1801  is  amended  as  set  forth 
below: 

a.  Subpart  1801.3  is  revised  to  read  as 
follows: 

Subpart  1801.3— Agency  AcquiaNion 
Regulations 

1801.301    Policy. 

The  following  shall  be  included  in  the 
NASA  FAR  Supplement: 

(a)  All  agency-wide  policies  and 
procedures  that  govern  the  contracting 
process  or  (hat  control  contracting 
relationships,  and 

(b)  Ail  procurement  policies, 
regulations,  procedures,  and  forms 
requiring  publication  for  public  comment 
in  accordance  with  Pub.  L.  98-557.  This 
statute  requires  publication  for  public 
comment  at  least  30  days  before  they 
may  take  effect  of  procurement  policies, 
regulations,  procedures,  and  forms 
(including  amendments  or  modifications 
thereto)  relating  to  the  expenditure  of 
appropriated  fonds  that  have  either  a 
significant  effect  beyond  the  internal 
operating  procedures  of  the  agency 
issuing  the  procurement  policy, 
regulation,  procedure,  or  form,  or  a 
significant  cost  or  administrative  impact 
on  contractors  or  offerors. 

(1)  The  statute  does  not  delineate 
those  pobcies  and  procedures  that  will 
have  a  significant  effect  beyond  the 
internal  operating  procedures  of  the 
agency  or  have  a  significant  cost  or 
administrative  impact.  Examples  of 
policies  or  procedures  that  fall  in  either 
of  these  categories  are  given  in  (b)(1)  (i) 
through  (iv)  below.  This  list  is  not  all 
inclusive  and  does  not  prohibit  the 
agency  from  publicizing  a  policy  or 
procedure  that  does  not  fall  within  one 
of  the  categories  mandated  by  the 
statute. 

(i)  A  contract  clause  requiring 
contractors  to  take  precautions  to  avoid 
injury  to  Florida  manatees,  which  have 
been  designated  as  an  endangered 
species,  has  a  significant  cost  impact  for 
contractors  who  must  obtain  protective 


devices  for  boat  propellers  and  take 
other  safety  actions. 

(ii)  A  contract  clause  requiring 
contractors  to  follow  the  Government's 
holiday  schedule,  thereby  disallowing 
premium  pay  for  work  on  contractor- 
designated  holidays,  will  have  an  effect 
outside  the  internal  operating 
procedures  of  the  agency. 

(iii)  A  contract  clause  requiring 
contractors  to  segregate  costs  by 
appropriations  will  affect  the 
contractor's  internal  accounting  system 
and  have  a  significant  impact. 

(iv)  Requiring  contractor  compliance 
with  NASA's  Space  Transportation 
System  Personnel  Reliability  Program 
will  have  an  effect  outside  the  internal 
operating  procedures  of  the  agency. 

(2)  In  contrast,  the  following  would 
not  have  to  be  publicized  for  public 
comment: 

(i)  Security  procedures  for  identifying 
and  badging  contractor  personnel  to 
obtain  general  access  at  a  NASA 
installation. 

(ii)  A  one-time  requirement  in  a 
construction  contract  for  the  contractor 
to  develop  a  placement  plan  and  for 
inspection  prior  to  any  concrete  being 
placed.  (This  is  part  of  the  specification 
or  statement  of  work.) 

(iii)  A  policy  that  requires  the  NASA 
installation  to  maintain  copies  of 
unsuccessful  offers. 

1801.302-70    Field  installatton  regulatory 


(a)  Heads  of  NASA  field  installations 
may  prescribe  policies  and  procedures 
that  do  not  have  a  significant  effect 
beyond  the  internal  operating 
procedures  of  their  installations.  All 
other  policies  and  procedures,  described 
in  1801.301,  must  be  forwarded  to  NASA 
Headquarters  for  approval  in 
accordance  with  NASA's  procedures  for 
initiating  changes  to  the  NASA  FAR 
Supplement. 

(b)  The  Procurement  Officer  at  each 
installation  shall  establish  procedures, 
including  screening  and  written 
rationale  for  each  installation 
procurement  policy,  regulation. 
procedure,  and  form,  to  demonstrate 
compliance  with  1801.302-70(a).  The 
Procurement  Officer  shall  provide  a 
copy  of  each  of  these  issuances,  along 
with  the  associated  rationale,  to  the 
Assistant  Administrator  for 
Procurement  (Attn.  Code  HP). 

1801.303    Publication  and  codification. 

1861.303-70    Assignment  of  numt>ers. 

(a)  Part,  subpart,  section,  and 
subsection  numbers  1  through  69  are 
reserved  for  FAR  use. 


(b)  Part,  subpart,  section,  and 
subsection  numbers  70  through  89  are 
reserved  for  NASA  FAR  Supplement 
use. 

b.  In  Subpart  1801.4. 1801.401  is 
revised  to  read  as  follows: 

1801.401    Definition. 

"Deviation"  means  "deviation"  as 
defined  at  FAR  1.401.  except  that,  for 
NASA,  die  words  "or  NASA  FAR 
Supplement"  are  added  wherever 
"FAR"  appears  in  the  definition. 

PART  1804— ADMINISTRATIVE 
MATTERS 

1804.671-8    [Removed] 

3.  Section  1804.671-8  is  removed. 

PART  1805— PUBLICIZING  CONTRACT 
ACTIONS 

1805.303-71    [Amended] 

4.  In  paragraph  (b)(1)  of  1805.303-71. 
the  amounts  "$5,000,000"  and 
"$10.000.000 "  are  revised  to  read 
"$10,000,000"  and  "$25.00a000," 
respectively. 

PART  1807— ACQUISITION  PLANNING 

5.  Subpart  1807.1,  consisting  of 
sections  1807.101  through  1807.170-3  and 
subpart  1807.71  consisting  of  sections 
1807.7100  through  1807.7107  are  revised 
to  read  as  follows: 

Subpart  1807.1— Acquisition  Plans 

1807.101  Definitions. 

"Procurement  plan"  means  a  detailed 
ouUine  of  the  method  by  which  the 
contracting  officer  expects  to 
accomplish  the  procurement.  The  plan  is 
an  administrative  tool  designed  to 
enable  the  contracting  officer  to  plan 
effectively  for  accomplishing  an 
assigned  procurement  by  analyzing  the 
requirement  and  determining  the  method 
of  procurement. 

1807.102  PoHcy. 

(a)  In  R&D  procurements  over 
$100,000.  when  three  or  fewer  sources 
are  known,  the  contracting  officer  shall 
have  the  requirements  office  query  the 
Defense  Technical  Information  Center 
(DTIC)  IR&D  Database  to  identify 
additional  sources  conducting  IR&D  in 
the  area  of  the  instant  procurement.  This 
is  in  addition  to  any  other  market  survey 
techniques.  Where  needed,  specific 
information  concerning  access  to  and 
use  of  the  DTIC  IR&D  Database  by  a 
particular  NASA  Center  may  be 
obtained  from  that  Center's  designated 
IR&D  Focal  Point. 

(b)  As  authorized  in  FAR  7.102,  NASA 
uses  its  procurement  planning  system  in 
lieu  of  the  criteria  in  FAR  Subpart  7.1. 


However,  all  procurement  plans  will 
comply  with  FAR  7.104(c).  7.105(b)(2), 
and  when  appropriate.  7.106.  Regardless 
of  the  method  employed,  every 
acquisition  shall  be  adequately  planned 
to  allow  sufficient  time  to  complete  the 
competitive  procurement  process  and 
award  a  contract  by  the  required  date. 

1807.103    Agency-tiead  responsiiMKties. 

(a)  Requirement  for  preparation  of 
procurement^lans.  (1)  Except  as 
otherwise  authorized  by  paragraph 
(a)(2)  below,  the  contracting  officer  shall 
prepare  a  procurement  plan,  with  the 
advice  and  assistance  of  the  cognizant 
technical  division,  on  each  negotiated 
procurement  estimated  to  exceed  the 
dollar  amount  set  forth  below  for  the 
installation  concerned.  The  plan  shall  be 
prepared  before  soliciting  proposals. 

(i)  $250,000  for— 

(A)  Stennis  Space  Center. 

(B)  Headquarters  Contracts  and 
Grants  Division. 

(C)  Space  Station  Procurement  Office. 

(D)  NASA  Resident  Office— JPL 
(ii)  $500,000  for— 

(A)  Ames  Research  Center. 

(B)  Goddard  Space  Flight  Center. 

(C)  Johnson  Space  Center. 

(D)  Kennedy  Space  Center. 

(E)  Langley  Research  Center. 

(F)  Lewis  Research  Center. 

(G)  Marshall  Space  Flight  Center. 

(2)  Procurement  plans  are  not  required 
to  be  prepared  for  procurements — 

(i)  Of  architect-engineer  services; 

(ii)  Based  on  unsolicited  proposals; 

(iii)  Of  basic  research  from  nonprofit 
organizations: 

(iv)  Of  utility  services  where  the 
services  are  available  from  only  one 
source; 

(v)  Made  from  or  through  other 
government  agencies; 

(vi)  Of  industrial  facilities  required  in 
support  of  related  procurement 
contracts;  and 

(vii)  Of  flight  payloads  and 
investigations  where  selection  is  made 
pursuant  to  Subpart  1870.1.  NASA 
Acquisition  of  Investigations  System. 

(b)  Approval  of  procurement  plans.  (1) 
Whenever  the  estimated  cost  of  the 
procurement  (including  the  aggregate 
amount  of  follow-on  contracts)  meets 
the  thresholds  below,  procurement 
plans,  shall,  as  a  minimum,  be  reviewed 
and  approved  as  follows: 

(i)  For  procurements  in  excess  of  the 
dollar  amount  in  1807.103(a)(1)  above, 
but  less  than  the  dollar  amount  below 
for  the  installation  concerned,  the 
procurement  plan  shall  be  submitted  for 
the  approval  of  the  Procurement  Officer 
or  designee  after  review  and  written 
concurrence  by  the  head  of  the 
cognizant  technical  division  or 


laboratory,  as  applicable.  (For  the 
purpose  of  this  requirement,  the  term  "or 
designee"  shall  mean  the  individual 
authorized  by  the  Procurement  Officer 
to  sign  the  procurement  plan.  Such 
authorization  shall  be  in  writing  and 
shall  not  be  delegated  to  more  than  one 
individual.) 

(A)  $5,000,000  for— 

(1)  Stennis  Space  Center. 

(2)  Headquarters  Contracts  and 
Grants  Division. 

(3)  Space  Station  Procurement  Office. 

(4)  NASA  Resident  Office— JPL 

(B)  $10,000,000  for— 

(1)  Ames  Research  Center. 

(2)  Goddard  Space  Flight  Center. 

(3)  Johnson  Space  Center. 

(4)  Kennedy  Space  Center. 

(5)  Langley  Research  Center. 

(6)  Lewis  Research  Center. 

(7)  Marshall  Space  Flight  Center. 

(ii)  For  procurements  within  the  range 
of  the  dollar  amounts  below  for  the 
installation  concerned,  the  procurement 
plan  shall  be  submitted  for  the  approval 
of  the  Head  of  the  Installation,  Deputy 
Installation  Head,  or  Associate  Director 
(the  title  "Associate  Director"  means  a 
full  Associate  Director  and  not  an 
Associate  Director  for  *  *  *)  after 
review  and  written  concurrences  by  the 
Director  or  Assistant  Director  of  the 
cognizant  technical  directorate, 
cognizant  Program  Manager,  or 
cognizant  staff  official,  as  applicable, 
who  reports  directly  to  the  Head  of  the 
Installation,  and  by  the  Procurement 
Officer. 

(A)  $5,000,000  but  less  than  $10,000,000 
for — 

(1)  Stennis  Space  Center. 

(2)  Headquarters  Contracts  and 
Grants  Division. 

(3)  Space  Station  Procurement  Office. 

(4)  NASA  Resident  Office— JPL. 

(B)  $10,000,001  but  less  than 
$25,000,000  foi^ 

(1)  Ames  Research  Center. 

(2)  Goddard  Space  Flight  Center. 

(3)  Johnson  Space  Center. 

(4)  Kennedy  Space  Center. 

(5)  Langley  Research  Center. 

(6)  Lewis  Research  Center. 

(7)  Marshall  Space  Flight  Center, 
(iii)  For  procurements  that  are 

selected  for  Headquarters  review  and 
approval  in  accordance  with  the  Master 
Buy  Plan  Procedure,  the  procurement 
plan  shall  be  submitted  for  the  signature 
of  the  Head  of  the  Installation  after 
review  and  written  concurrences  by  the 
Director  or  Assistant  Director  of  the 
cognizant  technical  directorate, 
cognizant  Program/Project  Manager,  or 
cognizant  staff  official,  as  applicable, 
who  reports  directly  to  the  Head  of  the 
Installation,  and  by  the  Procurement 
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OfficeE.  The  prooKement  plan  shall  be 
submitted  to  the  Assistant 
Adnunistialor  for  ProcuremeDt  (Code 
HS\  fof  approval.  The  origioal  aiul  ten 
copies  shall  be  suboutted.  Tbe  position 
title  wQl  be  shown  for  each  individual 
signing  the  procuremeskt  plan  as 
required  by  paragraphs  (bKl)  (i)  tluoogb 
(iii)  above. 

(2)  Examples  of  what  is  neant  bjr  llie 
phrase  "includmg  tbe  aggregate  aafiount 
of  follow-on  contracts"  appearing  in 
paragraph  [h\{,\\  above  are — 

(i^  Opiums  as  defined  in  FAR  Subpart 
17.2:  and 
(ii)  Later  phases  of  the  sane  proiect 

(3)  ApprovaF  of  a  procurement  plan 
does  not  constHate  apprmrat  of  any 
deviation  or  special  conditions  or 
clauses  which  may  be  required  Any 
such  deviations  mosf  be  safaaritted  fior 
review  and  approval  omfer  FAR  Subpart 
1.4  and/or  UKHA 
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1807.tM 


faOT'.V^t    Procuvenwnt  pCun  rwiBMag 


fa^  Each  procareoMnt  plan  prepoied 
for  approval  by  NASA  Headqaarters 
shall  be  prepared  on  NASA  FDrms  1451 
and  1452.  Form  1451.  Reqaest  for 
ftotuiemeiit  Pbn  Approval.  sItaD  be 
completed  a»  follows: 

(1)  Item  1.  A  destcriptrre  short  tftfe.  In 
this  item,  indade  only  a  deitiip(?ve 
short  title  of  tbe  piocarnaent  plan.  A 
Delaiied  Pesciiplioii  of  fbe  ftoposed 
Procoresneirt  wtfl  be  indoded  in 
subsequent  pages  as  required.  The 
infMination  to  be  provided  will  consist 
of- 

(i)  A  clear  and  coocisetieacnptian. 
including  intended  aee.  of  the  item  or 
service  to  be  procured; 

iii}  Numbei  of  imits.  deii»«iy 
schedule,  and/or  period  of  pcsfannanoe 
(Note:  In  the  event  a  scbcdale  of  Bajor 
events  will  enhance  the  plan,  it  thn^d 
also  be  included): 

(iii)  An  identification  of  I 
provision  inchnling  the  periodfs) 
covered  and  estiniated  coat 
and 

(iv)  A  statcawttt  as  to  wbetfaci  tbe 
contractor  will  be  iei|»ied  to  csa^rfy 
with  detailed  specifications.  — ect 
perfomtaace  reqiiiiements.  perforai  a 
mifiioa  or  f iimisb  a  level  of  efliart 

[2]  Item  Z.  home  of  iastoHation. 
Indicate  the  n»mt  of  the  installatian 
respoasflile  for  tbe  pmcnmnenL 

{^\l^m  3.  Pkm  prepared  by.  Indicate 
the  naoK  of  tbe  individnal  wbo  prepared 
the  plan. 

(41  //est  4.  Dote.  Date  tie  plan  is 
prepared. 

(5)  hem  &  Respoasibte  technical 
office.  Identify  the  office  fby  title)  that 


will  be  responsible  for  technical 
monitoring  of  tbe  contract  Inclnde  a 
tecbnical  pomt  of  contact  and  telephone 
number. 

(61  Item  &  Totat  estimated  cost  of  this 
procurement.  Provide  one  figure  for  the 
total  estimated  coat  of  tbe  piopoaed 
procurement,  including  o|itiana.  if  any. 
When  options  are  involved,  show  the 
cost  for  each  option  separately  on 
subseqnem  pages  a*  a  breakoni  Iroai 
total  cost 

(7)  ileo»  7.  Proposed  fondii^  by  fiscal 
year  and  Unigme  Project  Number  (UPNf. 
Identify  tbe  fanding  amounts  by 
apfHTopriation,  fiscal  year,  and  UPN,  for 
the  procurement  covered  by  the  piaa. 
Where  funding  is  obtained  from  nnltiple 
projects,  provide  a  ooaipiete 
identification  of  eacb  fimd  sonrce. 
Obligations  shall  not  exceed  those 
authorized  in  the  Headqaartcrs- 
approved  Annual  Opiarating  Pkam. 

(8)  Item  a.  Full  tmd  apem  cam^tetitiam. 
If  full  and  open  competition  ia  provided 
for.  check  box.  tf  other  than  fntt  and 
open  camiMtition  is  oontanplnledL  cfceck 
box. 

(9)  Item  9.  Type  ofcomtraet  Stale  tbe 
type  of  ooabract  reconnaended  ka  the 
procurement  On  i 
discuss  the  type  of  ( 
rationale  far  its  I 
incentive-type  i 
discuaa  tbe  type  of  i 
oonsioefed  itoal  sinlnble  far  the 
accomplirinnent  of  the  pmoarenKnt 
objective*. 

(VB^  Item  m  Fadbtie*  and 
GovemaxeBt-famahed  property. 
Indicate,  by  checking  the  apfwopriate 
box.  whether  the  iBwiiaiai  wiO 

requiate  the  provicfing  of  any  edotinft 
new,  or  modified  Government  property. 

When  other  Govenaeat  properly  is  to 
be  provided,  identify  Ibe  itemfs)  and 
dolar  aaaomnts)  ianolvcd.  The  dolar 
amount(s]  prniided  hi  ttm  10  wiQ  aot 
be  included  in  the  dollar  amuils 
specified  under  Items  •  and  7  of  the  form 
unless  the  psopeity  or  farihtirs  specified 
are  part  of  the  pracareawnt  If  doBar 
amoanls  nnder  Mens  10  are  iadaded 
under  Items  6  and  7.  the  ■»«-"'-  skoold 
be  so  aanolated  aader  this  item  on  tbe 
following  pager. 

(11)  Aern  11.  f^ecuremeat  ocCioa 
schedule.  Indicate  the  date  tbe 
procurement  plan  was  sohantted  to 
Headquarters  for  review  and  approval 
For  alt  other  entries,  provide  only  the 
number  of  calemfar  days  tetpiiied  to 
complete  the  action  (bcghanng  at  the 
time  the  previons  action  wn*  completed) 
in  order  to  meet  tbe  iiiiigism  schednle. 

(b)  Additional  pages — (1)  General 
Additional  pag^  to  the  piem  ibould 
include  any  information  required  from 
the  Form  1451  items.  Include  any 


provtsMm 


comments  reqsired  by  the  above 
instructions  not  covered  elsevrhere  and 
any  other  information  considered 
essential  to  amplify  or  clarify  any  item 
on  the  form.  In  addition — 

(i)  Identify  specific  deviat»on(s)  to  the 
Acquisition  Regulation; 

(ii)  Identify  any  special  conditions  or 
clauses  required; 

(iii)  Idesitify  aD  separate  ^provals 
required  in  support  of  the  proposed 
procurement; 

(iv)  Include  a  copy  of  any  comments 
by  Counsel  for  the  contracting  office  (or 
a  statement  that  Counsel  has  no 
objection  to  the  plan)  and  describe  the 
actions  taken  in  response  to  any  such 
comments  (counsel  concurrence  on  the 
plan  will  satisfy  this  item);  and 

(v)  Discuss  considerations  given  to 
small  business,  including  minority 
business  enterprises,  partidpatian. 

(2)  CompetHian.  Describe  how 
competition  arill  be  soaght  and 
promoted.  If  appropriate,  discuss  how 
competition  ndV  be  sastaiaed  tbrongh 
the  course  of  the  acquisition.  B  foil  and 
open  competition  is  not  contemplated, 
cite  the  aufhorify  in  FAR  6.202  or  6.302: 
identify  the  source(s);  and  discuss  why 
full  and  open  coaipetilion  caaaot  be 
obtained. 

[3]Relalionak^toother 
procurements,  relevant  data,  aad 
studies.  Discuss  the  relaHonship  of  this 
procurement  to  any  other  active 
contracts,  including  the  status  of 
completion  of  each  snch  contract 
Identify  the  extent  to  wkich  the  product 
of  related  contracts  may  affect  tfris 
procurement  Indicate  whether 
performance  under  rdaled,  active 
contracts  shooM  be  penmded  fo 
continoc  durmg  tbe  competitive  phase  of 
this  action.  Discaes  aB  relevmit  data  and 
stntfie*.  whether  obtained  ander 
contract  or  ^roogh  m-honsc  efforts,  and 
state  whether  such  data  and  studies  will 
be  made  available  to  all  offerors 
participating  in  the  competition.  If  data 
or  studies  are  available,  but  if  is  not 
planned  to  make  them  available  to 
prospectfve  offerors,  discuss  the  reasons 
for  not  dm'ng  so. 

1807.170-2 
approwulati 

Procurement  plans  prepared  for  the 
approval  at  the  Installation  level  shall 
be  prepared  in  accordance  with 
1807.170-1  or  in  the  format  prescribed 
by  the  Installation. 


1M7.170-3    Assistane*  ta  pravUIno  for 
reliabUlty  assuranca  in  procuramant  plans. 

When  system  hardware  costing  over 
$1,000,000  is  involved,  reliability 
personnel  at  the  field  installation 


involved  shall  assist  in  the  preparation 
of  the  procurement  plan  with  respect  to 
arrangements  to  be  made  for  reliability 
monitoring.  In  the  absence  of  such 
reliability  personnel,  the  field 
installation  shall  seek  the  advice  and 
assistance  of  the  Director,  Reliability, 
Maintainability,  and  Quality  Assurance, 
NASA  Headquarters.  Code  QR,  or 
designee,  in  the  preparation  of 
procurement  plans. 

Subpart  1807.71— Master  Buy  Plan 
Procedures 

1807.7100  Scope  of  subpart 

This  subpart  prescribes  the  Master 
Buy  Plan  I^ocedure,  contains  the 
requirements  for  furnishing  advance 
information  to  NASA  Headquarters  on 
proposed  procurements  that  meet  the 
criteria  in  this  subpart,  and  prescribes 
the  procedures  for  selecting  those 
procurement  documents  that  are  to  be 
subject  to  NASA  Headquarters  review 
and  approval  and  those  that  are  to  be 
processed  at  the  installation  level.  This 
subpart  also  prescribes  the  approval 
requirements  for  those  documents  that 
are  to  be  processed  at  the  installation 
level. 

1807.7101  Policy. 

The  Master  Buy  Plan  Procedure  is 
designed  to  enable  management  to  focus 
its  attention  on  a  representative 
selection  of  high  dollar  value  and 
otherwise  sensitive  procurement  actions 
without  compromise  of  Headquarters 
visibility  or  control  over  essential 
management  functions. 

1807.7102  Applicability. 

(a)  The  Master  Buy  Plan  Procedure  is 
applicable  to  each  negotiated 
procurement  when  the  expected  dollar 
value  of  that  procurement,  including  the 
aggregate  amount  of  follow-on 
procurements  (see  1807.103(b)(2),  is 
expected  to  equal  or  exceed  the  dollar 
value  in  paragraph  (b)  below,  for  the 
installation  making  the  award.  In  order 
to  conduct  the  reviews  required  by  FAR 
8.307-l(b]  for  separate  contracts,  this 
procedure  also  applies  to  procurement 
of  utility  services  when  an  area-wide 
contract  is  not  used  and  either — 

(1)  The  annual  cost  of  the  services  to 
be  procured  is  estimated  by  the  using 
installation,  at  the  time  of  the  initiation 
of  the  service  or  annual  renewal  of  the 
expenditure,  to  exceed  $150,000  or 

(2)  When,  except  for  communication 
services,  a  proposed  connection  charge, 
termination  liability,  or  any  other 
facilities  charge  to  be  paid  (whether  or 
not  refundable)  is  estimated  to  exceed 
$75,000. 


(b)  The  following  are  monetary 
limitations  under  the  Master  Buy  Plan 
procedures. 

(1)  $10,000,000— 

(i)  John  C.  Biennis  Space  Center. 

(ii)  Headquarters  Contracts  and 
Grants  Division. 

(iii]  Space  Station  Procurement  Office. 

(iv)  NASA  Resident  Office— JPL 

For  the  purpose  of  the  initial  Master 
Buy  Plan  submission  only,  the  above 
installations  not  having  any 
procurements  at  or  above  the  $10  million 
limitation  will  submit  the  three  largest 
procurements  over  $5  million. 

(2)  $25,000,000— 

(i)  Ames  Research  Center. 

(ii)  Goddard  Space  Flight  Center. 

(iii)  ]ohnson  Space  Center. 

(iv)  Kennedy  Space  Center. 

(v)  Langley  Research  Center. 

(vi)  Lewis  Research  Center. 

(vii)  Marshall  Space  Flight  Center. 

(c)  The  foregoing  monetary  limitations 
also  apply  to  the  following: 

(1)  A  supplemental  agreement  (except 
one  that  provides  only  for  the  addition 
or  deletion  of  funds  for  incremental 
funding  purposes)  that  contains  either 
new  work,  a  debit  change  order,  or  a 
credit  change  order  (or  any 
combination/consolidation  thereof] 
where  any  one  of  which  (new  work  or 
an  individual  change  order)  or  the 
aggregate  of  two  or  more  actions  equals 
or  exceeds  the  dollar  value  in  paragraph 
(b)  above  for  the  installation  making  the 
award. 

(2)  A  supplemental  agreement  that 
contains  one  or  more  elements  (new 
work  and/or  individual  change  orders) 
of  a  sensitive  nature  which,  in  the 
judgment  of  the  installation  or 
Headquarters,  warrants  Headquarters 
consideration  under  the  Master  Buy  Plan 
Procedure,  notwithstanding  the  fact  that 
the  monetary  amount  under 
consideration  does  not  equal  or  exceed 
the  installation's  limitation  in  paragraph 
(b)  above. 

(d)  The  Master  Buy  Plan  Procedure  is 
not  applicable  to  termination  settlement 
agreements  (see  FAR  Part  49). 

1807.7103    Submission,  selection,  and 
notification  procedures. 

1807.7103-1    SutNnission  of  Master  Buy 
Plan. 

(a)  Prior  to  July  15th  of  every  year, 
each  installation  will  submit  to  the 
Assistant  Administrator  for 
Procurement  (Code  HS)  a  Master  Buy 
Plan  (original  and  eight  copies)  for  the 
next  fiscal  year,  listing  therein  every 
known  procurement  that  meets  the 
criteria  in  1807.7102.  and  that  (1)  is 
expected  to  be  initiated  in  that  fiscal 
year  and  (2)  has  not  been  included  in  a 


previous  Master  Buy  Plan  or  amendment 
to  a  Master  Buy  Plan.  The  plan  will 
include  any  type  of  phased  procurement 
wherein  the  value  of  the  initial  phase 
(normally  Phase  B]  is  less  than  the 
dollar  threshold  in  1807.7102.  but  the 
overall  procurement  value  for  all  phases 
exceeds  the  dollar  threshold. 

(b)  The  plans  will  be  prepared  in 
accordance  with  1807.7107  and.  for 
every  procurement  listed  therein,  an 
identification  will  be  provided  as  to  the 
individual  procurement  documents  that 
are  involved.  Procurement  documents 
that  may  require  Headquarters  approval 
will  be  held  in  abeyance  until  receipt  of 
the  notification  required  by  1807.7103-3 
(a)  or  (b).  This  is  not  to  preclude  the 
planning  for  or  initiation  of  such 
documents  up  to  that  point  where 
Headquarters  approval  may  be  required. 
The  fiscal  year  Master  Buy  Plan  shall 
include  a  listing  of  those  procurements 
that  were  selected  for  Headquarters 
review  and  approval  from  prior  fiscal 
year(s)  Master  Buy  Plans  and 
amendments  to  Master  Buy  Plans  that 
have  not  been  completed.  The 
procurements  should  be  listed  by  the 
appropriate  fiscal  year  Master  Buy  Plan; 
include  the  individual  item  numbers  and 
current  status  of  the  individual 
procurement  documents  previously 
selected  for  Headquarters  review  and 
approval. 

1807.7103-2    Sulmtission  of  amendments 
to  the  Master  Buy  Plan. 

Procurements  identified  by 
installations  after  submission  of  their 
Master  Buy  Plan  for  a  fiscal  year,  which 
meet  one  of  the  criteria  in  1807.7102,  will 
be  submitted  to  Headquarters  in 
accordance  with  1807.7107.  Such 
amendments  will  be  submitted 
sufficiently  in  advance  of  contract 
award  date  to  allow  Headquarters  to 
select  those  procurement  documents 
which  will  be  subject  to  Headquarters 
review  and  approval  without  creating  an 
unacceptable  delay  in  contract 
placement.  When  timely  submittal  is  not 
possible,  the  installation  will  provide 
with  the  amendment  a  narrative 
explaining  the  circumstances  leading  to 
the  late  submittal.  Master  Buy  Plan 
submissions  should  not  be  accomplished 
after  the  fact.  A  Master  Buy  Plan 
submission  for  a  contract  change  order 
which  is  expected  to  meet  the  criteria  in 
1807.7102  will  be  submitted  to 
Headquarters  immediately  upon 
issuance  of  the  change  order. 

1807.7103-3    Selection  and  notification 
procedures. 

(a)  Selection  of  procurement 
documents  from  the  Master  Buy  Plan 
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and  amendments  to  Master  Buy  Plans  to 
receive  Headquarters  review  and 
approval  and  designation  of  the  Source 
Selection  Officials  shall  be  made  by  the 
Assistant  Administrator  for 
Procurement  or  designee. 

(b)  In  the  event  a  procurement, 
subsequent  to  document  selection  or 
delegation  is  changed  (for  example, 
increase  or  decrease  in  dollar  amount, 
change  in  requirement),  is  cancelled, 
superseded,  deferred,  or  no  longer  is 
subject  to  the  Master  Buy  Plan 
procedures  in  accordance  with  the 
criteria  in  1807.7102,  the  Assistant 
Administrator  of  Procurement  (Code 
HS)  will  be  immediately  advised  by  the 
installation,  together  with  the  reasons 
therefor.  The  Assistant  Administrator 
for  Procurement  or  designee  will  notify 
the  installation  procurement  office  in 
writing  of  any  further  action  which  may 
be  required. 

1807.7104  Procurement  documents 
•elected  for  Headquarters  review  and 
approval. 

(a)  General.  For  those  procurement 
documents  selected  for  Headquarters 
review  and  approval  under  this 
procedure,  the  cognizant  installation 
will  ensure  that  they  are  submitted  in 
accordance  with  this  Subpart. 

(b)  Request  for  Proposal  (RFP)  review 
and  approval.  Should  the  RFP  be 
selected  for  Headquarters  review  and 
approval,  the  installation  procurement 
office  shall  submit  ten  (10)  copies  of  the 
RFP  to  the  Assistant  Administrator  for 
Procurement  (Code  HS).  Also  to  be 
submitted  with  the  RFP  shall  be  the 
Source  Selection  Board  evaluation 
methodology,  including  the  rationale  for 
the  selection  of  the  associated 
evaluation  criteria,  the  expected 
significant  discriminators  that  should 
result  and  the  proposed  method  to  be 
used  in  developing  the  Source 
Evaluation  Board  probable  cost 
comparison.  Any  other  significant  cost 
or  other  factors  that  are  expected  to 
have  a  bearing  on  the  evaluation  should 
be  discussed. 

1807.7105  Acquisition  Strategy  Meeting 
(ASM). 

(a)  As  a  result  of  the  Master  Buy  Plan 
review  a  decision  to  have  an  ASM  at 
Headquarters  may  be  made.  The  ASM  is 
a  meeting  where  all  parties  from 
Headquarters  and  the  installation,  who 
have  an  interest  in  the  instant 
procurement,  come  together  to  discuss 
all  aspects  of  the  procurement  and  to 
resolve  any  major  issues  prior  to 
proceeding  with  the  processing  of  the 
formal  documentation. 

(b)  The  objective  of  an  ASM  is  to 
provide  sufficient  business  and 


programmatic  planning  as  early  as 
feasible  in  the  acquisition  of  a  product 
or  service.  An  ASM  is  conducted  as  an 
early  planning  session  to  develop  an 
agreed  upon  systematic  approach  to 
achieve  an  economical,  efflcient,  and 
effective  acquisition.  Recommendations 
which  result  from  the  ASM  are  advisory 
in  nature.  The  ASM  will  be  scheduled 
by  the  Code  HS  procurement  analyst 
responsible  for  the  procurement. 
Attendance  at  the  ASM  will  be 
coordinated  between  the  Code  HS 
analyst  and  the  installation  procurement 
office.  However,  it  is  expected  that  the 
following  offices  will  participate: 

(1)  Headquarters:  Cognizant  program 
office,  procurement,  comptroller. 
SRM&QA  and  legal; 

(2)  Installation:  Project  office, 
procurement  and  other  offices  as 
determined  by  the  installation. 

(c)  The  meeting  will  normally  be 
chaired  by  the  Director,  Program 
Operations  Division  (Code  HS)  or  the 
designee  of  the  Assistant  Administrator 
for  Procurement  (Code  H). 

(d)  A  summary  of  any  decisions, 
actions,  and  conclusions  as  a  result  of 
the  meeting  will  be  prepared  by  the 
Code  HS  analyst  and  be  distributed  to 
all  participants  for  information  and/or 
action. 

1807.7106    Procurement  documents  not 
•elected  for  Headquarters  review  and 
approval. 

(a)  Procurement  documents  which  are 
not  selected  for  Headquarters  review 
and  approval  shall  be  processed  at  the 
installation  level.  For  such 
procurements,  the  following  documents, 
to  the  extent  applicable,  shall  be 
approved  by  the  Head  of  the 
Installation;  procurement  plans  and 
prenegotiation  positions.  If  the 
procurement  is  subject  to  the  Source 
Evaluation  Board  Manual,  the  Head  of 
the  Installation  shall  sign  the  source 
evaluation  board  appointment  letter  and 
shall  normally  be  the  Source  Selection 
Official. 

(b)  If  the  procurement  is  between 
$10,000,000  and  $25,000,000  and  the 
installation's  Master  Buy  Plan  limitation 
is  $10,000,000,  the  Head  of  the 
Installation  shall  be  the  Source  • 
Selection  Official  but  may  redelegate 
this  authority  to  cognizant  management 
officials.  The  Head  of  the  Installation 
may  redelegate  the  authority  to  approve 
procurement  plans  and  to  sign  source 
evaluation  board  appointment  letters  to 
the  Installation's  Deputy  or  Associate 
Director.  The  Head  of  the  Installation 
may  redelegate  the  authority  to  approve 
prenegotiation  positions  to  the  level  of 
the  Procurement  Officer. 


(c)  Requests  for  proposals  shall  be 
approved  as  directed  by  the 
Procurement  Officer,  commensurate 
with  the  sensitivity  or  significance  of  the 
procurements.  Contracts  (including 
supplemental  agreements)  that  are  not 
selected  for  Headquarters  review  and 
approval  under  the  Master  Buy  Plan 
Procedure,  shall  be  subject  to  approval 
by  the  Procurement  Officer.  The  signing 
of  those  documents  by  the  Procurement 
Officer,  as  the  contracting  officer, 
constitutes  such  approval.  The 
approvals  required  above  may  not  be 
redelegated. 

(d)  Procurement  documents 
authorized  to  be  processed  at  the 
installation  level  will  be  subject  to  after- 
the-fact  reviews  by  Headquarters 
personnel  during  normal  procurement 
surveys  or  as  the  situation  may 
otherwise  indicate  or  through  special 
reviews.  However,  procurement 
delegations  to  the  field  installations  may 
subsequently  be  rescinded  if  a 
Headquarters  review  is  deemed 
appropriate. 

1807.7107    Format  of  Master  Buy  Plan. 

In  accordance  with  the  requirements 
of  1807.7103-1  and  1807.7103-2,  Master 
Buy  Plans  and  amendments  to  Master 
Buy  Plans  will  be  prepared  in 
accordance  with  the  format  illustrated 
in  Table  7-1. 

PART  1808— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

6.  Part  1808  is  amended  as  set  forth 
below: 

a.  In  Subpart  1808.3, 1808.303, 
1808.304-5  and  1808.304-570  are  revised 
to  read  as  follows: 

1808.303    General. 

(a)  For  procurement  of  utility  services 
without  a  written  document,  see 
1806.304-5.  Requirements  for  utility 
services  shall  be  determined  by 
technically  qualified  personnel  who  will 
assist  the  contracting  officer  as  required. 
Before  soliciting  technical  assistance 
outside  the  agency  (see  FAR  8.303(b)), 
technical  personnel  shall  contact  the 
Facilities  Division  (Code  NX),  NASA 
Headquarters. 

(b)  Appropriated  funds  may  not  be 
used  to  purchase  electricity  in  a  manner 
inconsistent  with  state  law  governing 
the  provision  of  electric  utility  service, 
including  state  utility  commission 
rulings  and  electric  utility  franchises  or 
service  territories  established  pursuant 
to  state  statute,  state  regulation,  or 
state-approved  territorial  agreements 
(Pub.  L.  100-202.  Sec.  8093. 101  Stat. 
1329-79).  Before  acquiring  electric  utility 
service,  the  contracting  officer  shall 


determine  whether  the  manner  of 
acquisition,  in  particular,  competitive 
acquisition  under  FAR  8.304-5{d),  would 
be  inconsistent  with  state  law.  Section 
8093  of  Pub.  L.  100-202  is  not  intended  to 
affect  transfers  of  electricity  to  agencies 
from  Federal  power  marketing  agencies 
or  the  Tennessee  Valley  Authority,  such 
as  NASA's  power  allocation  from  the 
Western  Area  Power  Marketing 
Administration.  Such  transfers  do  not 
constitute  "purchases"  for  purposes  of 
section  8093. 

1808.304-5    Agency  acquisition. 

1808.304-570    Renewal  of  contracts. 

(a)  A  contract  may  be  renewed  or 
extended  by  option,  provided  that  the 
contract  is  not  in  effect  for  more  than  a 
total  of  5  successive  years. 

(b)  The  Contracting  Officers  shall 
consider  selecting  an  expiration  date  for 
the  contract  sufficiently  after  the  end  of 
the  fiscal  year  to  ensure  that 
appropriations  will  be  available  when 
the  option  is  exercised. 

1808.705-4  and  1808.711     IRemovedl 

b.  Sections  1808.70S-4  and  1808.711 
are  removed. 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

1815.613-7    [Amended] 

a.  In  1815.613-71,  in  the  heading,  the 
word  "Manual"  is  removed,  and  the 
word  "Handbook"  is  added  in  its  place. 

b.  In  1815.613-71,  paragraphs  (b)(1) 
and  (b)(2)  are  revised  to  read  as  follows: 

1 8 1 5.6 1 3-7 1    Evaluation  and  negotiation  of 
procurements  conducted  in  accordance 
with  ttie  Source  Evaluation  Board 
Handbook  (NHB  5103.6). 

***** 

(b)  Evaluation  and  selection 
procedures — (1)  Responsibility  of  source 
selection  official.  In  the  final  analysis, 
NASA  judgment  on  the  totality  of  the 
evaluation  will  be  that  of  the  Source 
Selection  Official.  This  includes 
assessment  of  the  procedures  followed 
by  the  Board,  the  validity  of  its 
substantive  evaluations,  the  relative 
significance  of  the  several  areas  of 
evaluation  and  their  weightings  in  the 
light  of  all  the  information  produced  by 
the  source  evaluation  and  selection 
process. 

(2)  Evaluation  factors,  subfactors,  and 
elements  and  weights.  The 
establishment  of  evaluation  factors, 
subfactors,  and  elements  and  their 
weights  requires  the  exercise  of 
judgment  on  a  case-by-case  basis.  They 
should  be  tailored  to  the  requirements  of 
each  particular  procurement.  Technical 
excellence,  price  or  estimated  cost,  and 


contractor  management  capability  are 
important  factors  in  selection.  Their 
relative  importance  depends  on  the 
nature  of  the  products  or  services 
procured.  Any  factor  may  tip  the 
balance  when  competition  is  very  close 
as  to  other  factors.  Evaluation  factors, 
subfactors,  and  elements  shall  be 
described  in  each  request  for  proposals 
(RFP)  fully  enough  to  inform  evaiuators 
and  prospective  offerors  of  the 
significant  matters  to  be  addressed  in 
proposals..The  evaluation  factors 
(Mission  Suitability,  Relevant 
Experience  and  Past  Performance,  Cost, 
and  Other  Considerations)  shall  be 
described  and  a  statement  of  the 
relative  importance  of  each  included  in 
the  RFP.  In  addition,  the  weights 
assigned  to  the  Mission  Suitability 
subfactors  and  elements  shall  be 
included  in  the  RFP. 
***** 

PART  1816— TYPES  OF  CONTRACTS 

7.  Subpart  1816.4  is  amended  by 
adding  1816.404  and  1816.404-2  to  read 
as  follows: 

181 6.404    Cost-reimbursement  incentive 
contracts. 

1816.404-2    Cost-plus-award-fee 
contracts. 

To  assure  compliance  with  FAR 
16.404-2(b)(2),  all  contract  performance 
areas  subject  to  evaluation  on  a 
judgmental  basis,  including  performance 
areas  such  as  cost  and  technical 
management,  quality,  timeliness,  and 
productivity,  shall  be  consolidated  in  a 
single  award  fee  criteria  and  rating  plan. 
The  objective  is  a  balanced  evaluation 
of  the  contractor's  overall  performance, 
resulting  in  a  single  award  fee 
determination  consistent  with  NASA's 
management  concerns  and  priorities  in 
the  particular  situation. 

PART  1817— SPECIAL  CONTRACTING 
METHODS 

8.  Part  1817  is  amended  by  revising 
Subpart  1817.2  to  read  as  follows: 

Subpart  1817.2— Options 

1817.200    Scope  of  subpart 

The  exceptions  at  FAR  17.200  do  not 
apply  to  NASA  contracts;  therefore,  the 
policy  and  procedures  at  FAR  Subpart 
17.2  apply  to  all  contracts. 

1817.203  Solicitations. 

The  "authorized  person"  mentioned  in 
FAR  17.203(g)(2)  is  hereby  designated  as 
being  the  Procurement  Officer. 

1817.204  Contracts. 

(a)  As  set  forth  in  FAR  17.204.  the 
total  of  basic  and  option  periods  shall 


not  exceed  five  years.  Deviations  from 
this  policy  will  not  be  granted  unless  (1) 
the  extended  years  can  be  reasonably 
priced,  and  (2)  a  persuasive  case  (other 
than  resources  problems)  can  be  made 
for  exceeding  five  years. 

Example:  Some  specific  program  event  will 
occur  at  or  near  the  end  of  the  total  contract 
period  and  a  competition  and  potential 
change  of  contractor  would  be  unacceplably 
disruptive  or  inefficient,  or  some  other 
programmatic  considerations  dictate  a  longer 
period. 

(b)  In  addition  to  establishing  either  a 
fixed  or  maximum  fee  or  a  formula  for 
determining  the  fixed  or  maximum  fee. 
options  under  cost  type  contracts  shall 
contain  an  estimated  cost  for  the  option 
period(s). 

1817.206  Evaluation. 

For  the  purpose  of  FAR  17.206(b).  the 
procurement  officer  at  each  center  shall 
be  the  approval  authority  for 
determinations  by  the  contracting  officer 
not  to  evaluate  offers  for  any  option 
quantities  or  periods. 

1 8 1 7.207  Exercise  of  optkHW. 

(a)  Unless  a  determination  has  been 
approved  under  FAR  17.206(b).  the 
selection  statement  for  each 
procurement  involving  an  option  shall 
include  the  source  selection  official's 
consideration  of  the  option  as  part  of  the 
initial  competition. 

(b)  Use  of  the  provision  (or  formula) 
specified  in  FAR  17.207(f)(2)  requires 
advance  approval  by  the  Assistant 
Administrator  for  Procurement  (Code 
HC). 

(c)  For  the  purposes  of  FAR 
17.207(f)(3)— 

(1)  In  FAR  17.207(f)(3)(i).  the  term 
"fixed  fee"  applies  only  to  cost-plus- 
fixed-fee  (CPFF)  contracts  and  the  term 
"maximum  fee"  applies  to  cost-plus- 
award-fee  (CPAF)  and  cost-plus- 
incentive-fee  (CPIF)  contracts. 

(2)  When  using  a  formula  pursuant  to 
FAR  17.207(f)(3)(ii).  the  formula  shall  be 
expressed  in  the  contract  in  a  way  that 
precludes  the  contractor  from  increasing 
costs  for  the  purpose  of  earning 
additional  fee.  Use  of  a  formula  requires 
advance  approval  of  the  Assistant 
Administrator  for  Procurement.  (Code 
HC). 

1817.208  SoUcHatkMi  proviskMW  and 
contract  clauses. 

For  the  purpose  of  FAR  17.208(c)(3). 
cost  reimbursement  types  of  contracts 
are  approved  for  agency  use. 
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PART  1822— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

1822.60*    (RwnovMJ] 

9.  Section  1822.608  is  removed. 

10.  Part  1824  is  revised  to  read  as 
follows: 

PART  1824— PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

1824.000    Scope  of  part 

For  NASA  rules  and  regulations 
implementing  the  Privacy  Act.  see  NMl 
1382.17  (14  CFR  Part  1212).  NASA 
implementation  of  the  Freedom  of 
Information  Act  is  found  in  NMI  1382.2 
(14  CFR  Part  1206). 

PART  1828— BONDS  AND  INSURANCE 

11.  Subpart  1828.1  is  amended  by 
adding  1828.106-6  to  read  as  follows: 

1828.106-6    Fumistiing  information. 

(a)  The  contracting  officer  is 
designated  to  furnish  a  certified  copy  of 
the  payment  bond  and  the  contract  for 
which  it  was  given  upon  receipt  of  an 
appropriate  affidavit  from  the  requestor. 

(b)  The  contracting  officer  shall  obtain 
the  Office  of  Chief  Counsel  concurrence 
prior  to  release  of  any  documents. 

PART  1832— CONTRACT  FINANCING 

12.  Part  1832  is  amended  as  set  forth 
below: 

1832.172    (Removed] 

a.  Section  1832.172  is  removed. 

b.  In  Subpart  1832.4. 1832.402  is 
revised  to  read  as  follows: 

1832.402    General. 

Determinations  and  Findings  in 
support  of  an  advance  payment  with 
nonprofit  organizations  and  educational 
institutions  as  authorized  by  the  Armed 
Services  Procurement  Act  of  1947.  as 
amended  (10  U.S.C.  2307(c)  and  2310(b)), 
shall  be  prepared  in  accordance  with 
1832.410.  Determination  and  Finding 
shall  be  by  the  level  of  authority 
designated  below,  or  any  of  the  higher 
levels  designated  below: 

(a)  The  Assistant  Administrator  for 
Procurement  for — 

(1)  Advanced  payments  greater  than 
$25,000,000  for  a  single  action  or  in  the 
aggregate  for  a  single  contract  are 
subject  to  the  appropriate  60-day 
notification  to  Congress  in  accordance 
with  10  U.S.C.  2307(d); 

(2)  Advance  payments  in  any  amount 
to  a  foreign  entity;  or 

(3)  Advance  payments  in  any  amount 
when  the  organization  will  receive  a  fee 
for  the  effort  involved. 


(b)  The  Procurement  Officer— lor 
advance  payments  of  $25,000,000  or  less 
(other  than  with  a  foreign  entity  or  an 
organization  who  will  receive  a  fee); 
Provided  That  the  action  has  been 
coordinated  with  the  Installation 
Financial  Management  Officer. 

(c)  The  Contracting  Officer— [or 
increases  in  the  advance  payment 
amount  initially  authorized  by  the 
Procurement  Officer  in  (b)  above, 
through  any  modification,  supplemental 
agreement,  or  extension  to  an  existing 
contract;  provided  that  the  Contracting 
Officer  has  coordinated  the  action  with 
the  Installation  Financial  Management 
Officer;  and  provided  the  increase  is  not 
greater  than  the  Procurement  Officer's 
initial  amount  and  when  aggregated 
with  the  Procurement  Officer's  initial 
amount  and  all  previous  increases  is  not 
greater  than  $25,000,000. 

PART  1839— MANAGEMENT 
ACQUISITION  AND  USE  OF 
INFORMATION  RESOURCES 

1839.000    (Removed] 

13.  Section  1839.000  is  removed. 

PART  1842— CONTRACT 
ADMINISTRATION 

14.  Part  1842  is  amended  as  set  forth 
below: 

a.  In  Subpart  1842.2,  paragraphs  (b), 
(c).  and  (d)  of  1842.270  are  revised  to 
read  as  follows: 

1842.270    Contracting  Officer  Technical 
Representative  (COTR)  Oelegalione. 

*  «  •  *  * 

(b)  COTRs  shall  be  designated  by 
name  and  position  title  (but  see 
1801.670(b)  prohibition  against 
delegating  COTR  duties  to  a  position 
rather  than  a  named  individual).  Each 
COTR  designation  shall  be  in  writing 
and  shall  clearly  define  the  scope  and 
limitations  of  the  COTR's  authority. 
NASA  Form  1634.  Contracting  Officer 
Technical  Representative  (COTR) 
Delegation,  shall  be  used  to  designate 
COTRs.  The  COTR  delegation  shall  be 
signed  by  an  appropriate  contracting 
officer  (see  18U1.670(b))  and  shall  state 
that  these  duties  are  not  redelegable  and 
that  the  COTR  may  be  personally  liable 
for  unauthorized  direction.  (However, 
this  does  not  prohibit  the  COTR  from 
having  assistants  for  the  purpose  of 
monitoring  contractor  progress  and 
gathering  information.)  When  one 
individual  is  to  act  for  a  contracting 
officer  on  more  than  one  contract, 
separate  delegations  shall  be  issued  for 
each  contract.  A  separate  NASA  Form 
1634  may  be  modified  as  necessary  to 
designate  an  alternate  COTR:  alternates 
may  act  only  during  official  absences  of 


the  COTR  such  as  leave.  TDY.  or  other 
special  assignments.  The  delegated 
duties  of  the  alternate  shall  not  exceed 
those  of  the  COTR. 

(c)  A  COTR  delegation  shall  remain  in 
effect  throughout  the  life  of  the  contract 
unless  cancelled  in  writing  by  an 
appropriate  contracting  officer.  The 
contracting  officer  shall  modify  the 
scope  and  limitations  of  a  COTR 
assignment  only  by  cancelling  the 
delegation  and  issuing  a  new  delegation. 

(d)  A  COTR  shall  not  be  authorized  to 
initiate  procurement  actions  by  use  of 
purchase  orders,  to  place  calls  or 
delivery  orders  under  indefinite 
quantity-type  contracts,  indefinite 
delivery-type  contracts,  or  basic 
ordering  agreements.  A  COTR  shall  not 
be  authorized  to  award,  agree  to.  or  sign 
any  contract  or  modification  or  in  any 
way  obligate  the  payment  of  money  by 
the  Government.  The  COTR  is  not 
authorized  to  issue  technical  direction 
unless  the  clause  at  1852.242-70. 
Technical  Direction,  is  included  in  the 
contract  and  such  authorization  is 
specifically  listed  in  paragraph  3(m)  of 
the  COTR  delegation  letter  (NASA  Form 
1634).  However,  delegations  may  be 
made  to  construction  contract  COTRs  to 
sign  emergency  change  orders,  if 
sufficient  funds  have  been  certified  to 
cover  the  emergency  change,  with  an 
estimated  value  not  to  exceed  $2,500 
onsite  at  construction  sites. 
***** 

b.  In  Subpart  1842.70.  paragraph  (a)  of 
1842.7001  is  revised  to  read  as  follows: 

1842.7001    Contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.242-70.  Technical 
Direction,  in  cost  reimbursement 
solicitations  and  contracts  where  the 
contracting  officer  determines  that  (1) 
technical  direction  as  defined  in  the 
clause  (which  includes  the  Government 
approving  approaches  and  solutions  of 
the  contractor  and  shifting  emphasis 
among  work  areas  or  tasks)  is 
appropriate  to  accomplish  the  contract 
requirements  effectively,  (2)  the 
statement  of  work  is  conducive  to 
technical  direction  by  the  Government, 
and  (3)  technical  direction  is  to  be  in 
writing.  Identify  this  duty  in 
subparagraph  3(m).  "Other  duties  as 
follows:"  of  the  Contracting  Officer 
Technical  Representative  (COTR) 
Delegation  (see  1842.270).  This  clause 
addresses  COTR  responsibilities  that 
are  in  addition  to  those  discussed  in 
subparagraphs  3{a)-(l)  of  the  COTR 
delegation  and  is  not  intended  to  be 
used  for  fulfilling  those  other 
responsibilities.  This  clause  is  not 
authorized  for  use  with  institutions  of 
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higher  education  and  other  non-profit 
organizations. 


PART  1845— GOVERNMENT 
PROPERTY 

15.  In  Subpart  1845.71.  in  1845.7101. 
paragraph  (g)  of  the  Property 
Classification  Accounts  is  revised  to 
read  as  follows: 

1845.7101    Instructions  for  the  preparation 
of  NASA  Form  1018. 


1.  Property  Classification  Accounts 

***** 

(g)  Special  Test  Equipment.  The 
classification  "special  test  equipment" 
includes  costs  of  either  single  or  multipurpose 
integrated  test  units  engineered,  designed, 
fabricated,  or  modified  to  accomplish  special 
purpose  testing  in  performing  a  contract; 
items  or  assemblies  of  equipment,  including 
standard  or  general  purpose  items  or 
components,  that  are  interconnected  and 
interdependent  so  as  to  become  a  new 
functional  entity  for  special  testing  purposes. 
It  does  not  include  costs  of  material,  special 
tooling,  facilities  (except  foundations  and 
similar  improvements  necessary  for  installing 
special  test  equipment),  and  plant  equipment 
items  used  for  general  plant  testing  purposes. 


PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

16.  Part  1852  is  amended  as  set  forth 
below: 

a.  In  Subpart  1852.1. 1852.103  is 
revised  to  read  as  follows: 

1852.103    Identification  of  provisions  and 
clauses. 

(a)  Provisions  and  clauses  prescribed 
by  a  NASA  field  installation  to  satisfy 
the  needs  of  that  particular  installation 
shall  be  identified  as  stated  in 
paragraphs  (a)  (1)  and  (2)  below. 
Articles,  formats,  and  similar  language 
shall  be  treated  as  provisions  and 
clauses  for  purposes  of  this  section. 

(1)  A  provision  or  clause  shall  be 
numbered  using  a  prefix,  a  base,  and  a 
suffix.  The  prefix  shall  be  an 
alphabetical  abbreviation  of  the 
installation  name  (e.g..  ARC.  GSFC.  HW. 
JSC.  KSC,  LARC.  LERC,  MSFC.  and 
SSC).  The  base  shall  be  a  numeric  value 
beginning  with  "52.2."  with  the  next  two 
digits  corresponding  to  the  number  of 
the  FAR  subject  part  to  which  the 
provision  or  clause  relates.  The  suffix 
shall  be  a  hyphen  and  sequential 
number  assigned  within  each  part. 
NASA  installations  shall  use  suffix 
numbers  from  -90  to  -199.  For  example, 
the  first  Johnson  Space  Center  (|SC) 
clause  relating  to  Part  36  of  the  FAR  or 


NASA  FAR  Supplement  shall  be  JSC 
52.236-90,  the  second  clause  JSC  52.236- 
91,  and  so  forth.  Provisions  and  clauses 
shall  be  dated  in  accordance  with  FAR 
52.101(f). 

(2)  Contracting  officers  shall  identify 
provisions  and  clauses  as  in  the 
following  examples: 

(i)  1.2  BID  ENVELOPES  (GSFC  52.214- 
90)  (AUG  1987).  This  example  is 
applicable  when  identifying  the  title  of 
provisions  and  clauses  in  solicitations 
and  contracts  using  the  Uniform 
Contract  Format  (UCF).  The  first  number 
("1.2")  designates  the  UCF  section  and 
the  sequential  clause  within  that 
section.  "GSFC  52.214-90"  specifies  the 
clause  number. 

(ii)  GSFC  52.214-90— Bid  Envelopes 
(AUG  1987).  This  example  is  applicable 
in  all  other  instances  in  which  the 
provision  or  clause  citation  is  not 
associated  with  the  UCF  number. 

(b)  Contracting  officers  shall  not 
number  provisions  and  clauses 
developed  for  individual  procurements 
only.  For  example,  "F.3  Delivery 
Procedures  for  Special  Hardware"  cites 
the  third  clause  in  Section  F  of  a 
contract  using  the  Uniform  Contract 
Format  (UCF)  but  has  no  clause  number 
or  date  identified  with  it,  indicating  that 
the  clause  was  developed  for  the 
particular  contract  it  appears  in. 

b.  Section  1852.210-70  is  revised  to 
read  as  follows: 

1852.210-70    Brand  name  or  equal. 

As  prescribed  in  1810.011.  insert  the 
following  provision: 

BRAND  NAME  OR  EQUAL 

()uly  1988) 

(a)  As  used  in  this  provision,  the  term 
"brand  name"  includes  identification  of 
products  by  make  and  model.  The  term  "bid" 
means  "offer"  if  this  is  a  negotiated 
acquisition. 

(b)  If  items  called  for  by  this  solicitation 
have  been  identified  in  the  Schedule  by  a 
"brand  name  or  equal"  description,  such 
identification  is  intended  to  be  descriptive, 
but  not  restrictive,  and  is  to  indicate  the 
quality  and  characteristics  of  products  that 
will  be  satisfactory.  Bids  offering  "equal" 
products  including  products  of  the  brand 
name  manufacturer  other  than  the  one 
described  by  brand  name  will  be  considered 
for  award  if  such  products  are  clearly 
identified  in  the  bids  and  are  determined  by 
the  Government  to  meet  fully  the  salient 
characteristics  requirements  referenced  in 
solicitation. 

(c)  Unless  the  offeror  clearly  indicates  in 
the  bid  that  it  is  offering  an  "equal"  product, 
the  bid  shall  l)e  considered  as  offering  a 
brand-name  product  referenced  in  the 
solicitation. 

(d)(1)  If  the  offeror  proposes  to  furnish  an 
"equal"  product,  the  brand  name,  if  any.  of 
the  product  to  be  furnished  shall  be  inserted 
in  the  space  provided  in  the  solicitation  or 


such  product  shall  be  otherwise  clearly 
identified  in  the  bid.  The  evaluation  of  bids 
and  the  determination  as  to  equality  of  the 
product  ofTered  shall  be  the  responsibility  of 
the  Government  and  will  t>e  based  on 
information  furnished  by  the  offeror  or 
identified  in  its  bid.  as  well  as  other 
information  reasonably  available  to  the 
contracting  activity.  CAUTION  TO 
OFFERORS.  The  contracting  office  is  not 
responsible  for  locating  or  securing  any 
information  which  is  not  identified  in  the  bid 
and  reasonably  available  to  the  contracting 
ofrice.  Accordingly,  to  insure  that  sufficient 
information  is  available,  the  offeror  must 
furnish  as  a  part  of  its  bid  all  descriptive 
material  (such  as  cuts,  illustrations,  drawings, 
or  other  information)  necessary  for  the 
contracting  office  to  (i)  determine  whether 
the  product  offered  meets  the  salient 
characteristics  requirements  of  the 
solicitation  and  (ii)  establish  exactly  what  the 
offeror  proposes  to  furnish  and  what  the 
Government  would  be  binding  itself  to 
purchase  by  making  an  award.  The 
information  furnished  may  include  specific 
references  to  information  previously 
furnished  or  to  information  otherwise 
available  to  the  contracting  office. 

(2)  If  the  offeror  proposes  to  modify  a 
product  so  as  to  make  it  conform  to  the 
requirements  of  the  solicitation,  it  shall — 

(i)  Include  in  the  bid  a  clear  description  of 
such  proposed  modifications  and 

(ii)  Clearly  mark  any  descriptive  material 
to  show  the  proposed  modifications. 

(3)  If  this  is  a  sealed  bid  acquisition, 
modifications  proposed  after  bid  opening  to 
make  a  product  conform  to  a  brand  name 
product  referenced  in  the  solicitation  will  not 
be  considered. 

(End  of  provision) 

1852.217-71  and  1852.217-72    (Removed] 

c.  Sections  1852.217-71  and  1852.217- 
72  are  removed. 

1852.235-72    (Amended] 

d.  In  1852.235-72,  in  the  introductory 
text,  the  word  "clause"  is  removed,  and 
the  word  "provision"  is  added  in  its 
place. 

e.  Section  1852.242-70  is  revised  to 
read  as  follows: 

1852.242-70    Technical  direction. 

As  prescribed  in  1842.7001.  insert  the 
following  clause: 

TECHNICAL  DIRECTIGN 

Quly  1988) 

(a)  Performance  of  the  work  under  this 
contract  shall  be  subject  to  the  written 
technical  direction  of  the  Contracting 
Officer's  Technical  Representative  (COTR), 
who  shall  be  specifically  appointed  by  the 
contracting  officer  in  writing  in  accordance 
with  NFS  1842.270.  "Technical  direction" 
means  a  directive  to  the  Contractor  that 
approves  approaches,  solutions,  designs,  or 
refinements;  fills  in  details  or  otherwise 
completes  the  general  description  of  work  or 
documentation  items:  shifts  emphasis  among 
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work  areas  or  tasks;  or  furnishes  similar 
instruction  to  the  Contractor.  Technical 
direction  includes  requiring  studies  and 
pursuit  of  certain  lines  of  inquiry  regarding 
matters  within  the  general  tasks  and 
requirements  in  Section  C  of  this  contract. 

(b)  The  COTR  does  not  have  the  authority 
to.  and  shall  not,  issue  any  instructions 
purporting  to  be  technical  direction  which — 

(1)  Conatilutes  an  assignment  of  additional 
work  outside  the  Statement  of  Work: 

(2)  Constitutes  a  change  as  defined  in  the 
contract  clause  entitled  "Changes"; 

(3)  In  any  manner  causes  an  increase  or 
decrease  in  the  total  estimated  contract  cost, 
the  fixed  fee  (if  any),  or  the  time  required  for 
contract  performance; 

(4)  Changes  any  of  the  expressed  terms, 
conditions,  or  specirications  of  the  contract; 
or 

(5)  Interferes  with  the  contractor's  rights  to 
perform  the  terms  and  conditions  of  the 
contract. 

(c)  All  technical  direction  shall  be  issued  in 
writing  by  the  COTR. 

(d)  The  Contractor  shall  proceed  promptly 
with  the  performance  of  technical  directions 
duly  issued  by  the  COTR  in  the  manner 
prescribed  by  this  clause  and  within  his/her 
authority  under  the  provisions  of  this  clause. 
If,  in  the  opinion  of  the  Contractor,  any 
instructions  or  direction  by  the  COTR  falls 
within  one,  or  more,  of  the  categories  defined 
in  (b)  (1)  through  (5)  above,  the  Contractor 
shall  not  proceed  but  shall  notify  the 
Contracting  Officer  in  writing  within  five  (5) 
working  days  after  receipt  of  any  such 
instruction  or  direction  and  shall  request  the 
Contracting  Officer  to  take  action  as 
described  herein.  Upon  receiving  the 
notification  from  the  Contractor,  the 
Contracting  Officer  shall  either  issue  an 
appropriate  contract  modification  within  a 
reasonable  time  or  advise  the  contractor  in 
writing  within  thirty  (30)  days  after  receipt  of 
the  Contractor's  letter  thai  the  technical 
direction  is — 

(1)  Rescinded  in  its  entirety;  or 


(2)  Within  the  scope  of  the  contract  and 
does  not  constitute  a  change  under  the 
"Changes"  clause  of  the  contract  and  that  the 
Contractor  should  proceed  promptly  with  the 
performance  of  the  technical  direction. 

(e)  A  failure  of  the  Contractor  and 
Contracting  Officer  to  agree  that  the 
technical  direction  is  both  within  the  scope  of 
the  contract  and  does  not  constitute  a  change 
under  the  "Changes"  clause  of  the  contract, 
or  a  failure  to  agree  upon  the  contract  action 
to  be  taken  with  respect  thereto  shall  be 
subject  to  the  provisions  of  the  "Disputes" 
clause  of  this  contract. 

(f)  Any  action(s)  taken  by  the  Contractor  in 
response  to  any  technical  direction  given  by 
any  person  other  than  the  Contracting  OfHcer 
or  the  COTR  shall  be  at  the  Contractor's  risk. 

(End  of  clause) 
ALTERNATE  I 
(July  1968) 

As  prescribed  in  1842.7001(b),  substitute 
Alternate  I  as  paragraph  (d)  of  the  basic 
clause. 

(d)  The  Contractor  shall  proceed  promptly 
with  the  performance  of  technical  direction 
duly  issued  by  the  COTR  in  the  manner 
prescribed  by  this  clause  and  within  his/her 
authority  under  the  provisions  of  this  clause. 
If,  in  the  opinion  of  the  Contractor,  any 
instruction  or  direction  by  the  COTR  falls 
within  one  or  more  of  the  categories  defined 
in  subparagraphs  (b)  (1)  through  (5)  above, 
the  Contractor  shall  not  implement  the 
direction  but  shall  notify  the  Contracting 
Officer  in  accordance  with  the  Notification  of 
Changes  clause  (FAR  52.243-7)  of  this 
contract. 

(End  of  clause) 

PART  187&-NASA  SUPPI.EMENTARY 
REGUU^nONS 

17.  Appendix  I  to  1870.103  is  amended 
as  set  forth  below: 


a.  In  Chapter  5.  Paii  SOl.l.c. 
paragraph  (4)  is  added  to  read  as 
follows: 

1870.103    NASA  AcquMUon  of 
Investigations. 


Chapter  5 — The  Selection  Process 

***** 

501    Decisions  To  Be  Made 


c. 


(4)  If  a  NASA  employee  submits  a  proposal 
as  a  principal  investigator,  any  concomitant 
requirement  for  hardware  necessary  to 
perform  the  investigation  must,  in  accordance 
with  CICA,  either  be  competed  by  the 
installation  procurement  office  or,  should  it  < 
be  determined  that  the  hardware  is  so  unique 
as  to  constitute  a  sole  source,  a  justification 
must  be  written,  synopsized.  and  approved  in 
accordance  with  the  requirements  of  FAR 
and  the  NFS. 

Appendix  D  to  Appendix  I  of  1870.103 
[Amended) 

b.  In  Appendix  D,  under  the  term  "Co- 
Investigator  (Co-I)."  the  following 
sentence  is  added  at  the  end  of  the 
definition: 

"A  NASA  employee  can  participate  as  a 
Co-I  on  an  investigation  proposed  by  a 
private  organization." 

c.  In  Appendix  D.  under  the  term 
"I'rincipal  Investigator  (PI),"  the 
following  sentence  is  added  at  the  end 
of  the  definition: 

"A  NASA  employee  can  participate  as  a  PI 
only  on  a  government-proposed 
investigation." 

|FR  Doc.  88-15038  Filed  7-14-88:  8:45  am) 

NLUNO  COOE  7S10-01-M 


Friday 

July  15,  1988 


Part  ill 

Department  of  the 
Interior 

Minerals  Management  Service 
Bureau  of  Land  Management 

30  CFR  Parts  202  et  al. 

43  CFR  Part  3480 

Revision  of  Coal  Product  Valuation 

Regulations  and  Related  Products; 

Further  Proposed  Rulemaking 


BEST  COPY  AVAILABLF 


26942 Federal  Register  /  Vol.  53.  No.  136  /  Friday.  July  15.  1988.  /  Proposed  Rules 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
Bureau  of  Land  Management 
30  CFR  Parts  202, 203, 206,  and  212 
43  CFR  Part  3480 

Revision  of  Coal  Product  Valuation 
Regulations  and  Related  Topics 

agency:  Minerals  Management  Service 
(MMS),  Bureau  of  Land  Managment, 
Interior. 

ACTION:  Further  notice  of  proposed 
rulemal(ing. 

summary:  This  proposed  rulemaking 
provides  for  the  amendment  and 
clarification  of  regulations  governing  the 
valuation  of  coal  for  royalty  purposes. 
The  regulations  being  amended  affect 
Federal  coal  leases  and  Indian  (Tribal 
and  allotted]  coal  leases  (except  leases 
on  the  Osage  Indian  Reservation.  Osage 
County,  Oklahoma). 

The  purpose  of  this  proposed 
rulemaking  is  to  update,  consolidate, 
and  clarify  existing  regulations  in  order 
to  provide  industry  and  the  public  with 
a  comprehensive  and  consistent  coal 
valuation  policy.  The  revised  regulations 
will  result  in  consistent  and  uniform 
guidance  to  industry  relative  to  the 
valuation  of  coal  for  royalty 
computation  purposes. 

DATE:  Written  comnnents  must  be 
received  on  or  before  September  13, 
1988.  A  hearing  will  be  held  on 
September  7. 1988.  8:30  a.m.  to  4:00  p.m. 
in  Lakewood.  Colorado. 

ADDRESS:  Written  comments  may  be 
mailed  to  Minerals  Management 
Service.  Royally  Management  Program. 
Rules  and  Procedures  Branch.  Denver 
Federal  Center.  Building  85.  P.O.  Box 
25165.  Mail  Stop  662,  Denver.  Colorado 
80225.  Attention:  Dennis  C.  Whitcomb. 

The  hearing  will  be  held  in  the 
auditorium,  Building  25.  Denver  Federal 
Center.  6th  and  Kipling  Streets. 
Lakewood.  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  C.  Whitcomb  (303)  231-3432. 
(FTS)  326-3432. 

SUPPLEMENTARY  INFORMATION:  The 

principal  authors  of  this  rule  are  Earl 
Cox.  Herbert  B.  Wincentsen,  Thomas  J. 
Blair,  and  Stanley  ).  Brown  of  the 
Royalty  Valuation  and  Standards 
Division  of  the  Minerals  Management 
Service  (MMS).  Lakewood.  Colorado; 
Donald  T.  Sant.  Deputy  Associate 
Director  for  Valuation  and  Audit.  MMS; 
and  Peter  ].  Schaumberg  of  the  Office  of 
the  Solicitor.  Washington  DC. 


I.  Introduction 

A  notice  of  proposed  rulemaking  for 
coal  product  valuation  regulations  was 
published  in  the  Federal  Register  on 
January  15, 1987  (52  FR  1840),  with  a  90- 
day  comment  period.  The  public 
comment  period  was  reopened  on  July  9, 
1987.  Additional  comments  were 
accepted  through  July  23. 1987  (52  FR 
25887).  A  total  of  82  comments  were 
received  fron!  industry  representatives. 
State  governments,  local  governments, 
Indian  Tribes.  Indian  organizations,  and 
other  persons. 

During  the  initial  comment  period,  a 
public  hearing  on  the  proposed 
rulemaking  was  held  on  March  3, 1987, 
in  Denver.  Colorado.  The  Royalty 
Management  Advisory  Committee 
(RMAC)  also  held  a  meeting  on  April  1, 
1987.  in  Denver.  Colorado,  on  the 
proposed  coal  valuation  rulemaking. 
Industry.  State,  and  Indian 
representatives  also  met  with  MMS  and 
Department  of  the  Interior  (Department) 
officials  during  the  comment  period  to 
discuss  issues  pertaining  to  the 
proposed  rulemaking.  Minutes  from 
these  meetings  were  included  in  the 
record  and  were  incorporated  as 
comments  on  the  proposed  rulemaking 
along  with  the  transcripts  from  the 
public  hearing  and  RMAC  meeting,  and 
written  comments  received  by  MMS. 

On  August  12, 1987,  MMS  published  a 
notice  in  the  Federal  Register  (52  FR 
29868)  reopening  the  public  conunent 
period  for  00  days  primarily  to  obtain 
public  comments  on  a  proposal 
submitted  jointly  on  behalf  of  the  coal 
and  electric  utility  industries.  This 
proposal  included  a  comprehensive, 
section-by-section  set  of  revisions  to  tlie 
January  1987  proposed  rulemaking.  The 
MMS  received  48  comments  on  the 
industry  proposal  which  are  discussed 
in  more  detail  below. 

The  MMS  also  recently  completed  two 
rulemakings  to  adopt  new  product 
valuation  regulations  for  oil  (53  FR  1184, 
laraiary  15, 1988)  and  gas  (53  FTl  1230. 
January  15, 1988).  The  rulemaking 
process  for  oil  and  gas  included  draft 
rules,  proposed  rules,  and  two  further 
notices  of  proposed  rulemaking  with 
draft  final  rules  appended.  (Citations  are 
included  in  the  preamble  to  the  final 
rules.) 

On  June  7.  8,  and  9. 1988.  MMS  held 
open  meetings  with  representatives  of 
the  Western  States,  Indian  Tribes,  and 
the  coal  and  electric  utility  industries  to 
discuss  a  draft  of  this  proposed  rule. 
Several  suggested  changes  and 
additions  offered  at  those  meetings  have 
been  incorporated  in  this  proposed  rule. 

In  this  preamble,  MMS  will  note  some 
of  the  principal  comments  received  thus 


far  on  the  coal  rules.  Most  comments 
«vill  be  addressed  in  the  final  rule.  The 
MMS  will  include  in  the  rulemaking 
record  all  comments  received  to  date 
plus  the  comments  on  this  further  notice 
of  proposed  rulemaking. 

To  the  extent  that  the  regulatory 
provisions  in  this  notice  have  not 
changed  significantly  from  the  January 
1987  proposal,  we  are  not  repeating  the 
preamble  discussion  in  this  notice. 
Commenters  should  refer  to  the  January 
15. 1987.  notice  of  proposed  rulemaking 
(52  FR  1840). 

Sections  206.254.  206.257.  206.259, 
206.262.  and  206.263  of  the  proposed  rule 
contain  information  collection 
requirements.  Public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  vary  from  one  half  hour  to 
3  hours  per  response  with  an  average  of 
1.5  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Due  to  the 
complexity  of  the  information  requested, 
applications  for  allowances,  using 
Forms  MMS-4292  and  MMS-4293  in 
non-arm's-length  or  no-contract 
situations  may  require  up  to  an 
estimated  40  hours  per  response.  Send 
comments  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information  including  suggestions  for 
reducing  this  burden,  to  the  Information 
Collection  Clearance  Officer,  Mail  Stop 
631,  Minerals  Management  Service. 
12203  Sunrise  Valley  Drive.  Reston.  VA 
22091;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

II.  Purpose  and  Background 

These  rules  would  supersede  all 
currently  effective  coal  royalty 
valuation  directives,  such  as  those 
contained  in  numerous  Secretarial. 
MMS.  and  U.S.  Geological  Survey 
Conservation  Division  (now  Bureau  of 
Land  Management  Onshore  Operations) 
decisions  and  orders.  These  rules  would 
apply  to  production  on  or  after  the 
effective  date  of  the  final  rule  for  all 
leases  including  coal  from  existing 
leases,  except  for  certain  proposed 
grandfather  provisions  which  are 
addressed  later  in  this  preamble. 

Structurally,  these  rules  add  sections 
to  30  CFR  Paris  202.  203.  and  206.  revise 
subpart  titles  in  Part  212.  and  remove 
paragraphs  from  30  CFR  203.250  and  43 
CFR  3485.2.  Paragraph  (b)  of  §  203.250  is 
redesignated  to  Part  202  as  §  202.250. 
Also,  SS  206.250,  206.251,  206.252. 
206.253.  206.254.  206.255.  206.256.  206.257, 


Federal  Register  /  Vol.  53,  No.  136  /  Friday.  July  15,  1988,  /  Proposed  Rules 


28943 


206.258.  206.259.  206.260.  206.261.  206.262, 
206.263.  206.264,  and  206.265  are  added 
to  Subpart  F  of  Part  206. 


For  the  convenience  of  coal  lessees, 
payors,  and  the  public,  the  following 
chart  summarizes  the  effects  of  the 


proposed  rule: 


Regulation  Ctianges  (all  Irom  30  CFR.  except  as  noted) 


Descriptions 


I.  RedesignationB: 

1.  Paragraph  (b)  of  §203.250  is  designated  to  Part  202  as  §202.250 

2.  Paragraph  (e)  ot  §  203  250  is  redesignated  as  §  203,250 _ 

3.  Paragraph  3485.2(j}  is  redesignated  to  3485.2(d) 

II  Deletions 

1    Paragraphs  (c).  (d),  (e).  (f).  (g).  (h).  (i).  Q).  and  (k)  of  §203.250  are 

removed. 
2.  Paragraphs  (d).  (e).  (f).  (g).  (h).  (i).  and  (k)  of  §  3485  2  are  removed 


Ill  Additions: 

1    Sections  206  250.  206  251,  206  252,  206.253,  206  254,  206.255,  206.256. 
206  257,  206.258,  206.259.  206  260,  206  261,  206  262,  206.263.  206.264, 
and  206.265  are  to  be  added  to  Subpart  F  of  Part  206 
2.  Subpart  H— Geothemial  Resources— [Reserved]  and  Subpart  I— "OC^S 
Sulfur  (Resen/ed)"  are  added  to  Pan  212 
IV.  Amendments: 

1    Section  206  10  is  amended  to  add  information  collection  requirements  for 
coal  product  valuation. 

2.  The  bttes  of  Subparts  C,  D,  F,  and  G  under  Part  212  are  revised  to  read: 

Subpart  C — Federal  arxl  Indian  CX — (Reserved] _ 

Subpart  O — Federal  and  Indian  Gas— [Reserved] - 

Subpart  F— Coal— (Resen«d] 

Subpart  G— Ottier  Solid  Minerals— [Reserved] 

3.  Section  212.200  under  Part  212  is  amended - 


This  administrative  action  more  appropriately  locates  «»itt>in  30  CFR  tf>e  informa- 
tion contained  in  this  paragraph. 
Tftis  administrative  action  removes  ttie  paragraph  designation. 
This  action  resulted  from  the  deletion  of  paragraphs  3485.2(d)  through  3485.2(1). 

This  action  eliminates  the  existing  coal  product  valuation  regulations. 

This  action  eliminates  the  existing  coal  product  valuation  regulations  found  at 
Subpart  3485  of  43  CFR.  These  regulations  are  redundant  with  tf«>se  at 
§203.200,  of  30  CFR  Part  203.  and  wouk)  conflict  with  tfte  new  regulations 
intended  to  replace  ttiose  In  §  203.200 

The  addition  of  these  sections  provides  new  coal  vaKiation  regulations  to  replace 
those  currently  found  at  §203.200  of  30  CFR  and  §3485.2  of  43  CFR. 

This  administrative  action  creates  new  subparts  for  future  rulemaking  require- 
ments. 

TMs  administrative  action  places  all  information  coHection  in  Sutiparl  A — General 
Provisions. 

This  administrative  action  creates  new  subparts  for  future  rulemaking  require- 
ments. 


Ttiis  technical  amerxJment  deletes  ttie  otisolete  reference  to  tf»e  "District  Mmmg 
Supervisor"  and  replaces  tt>e  word  "Associate  Director  for  Royalty  Manage- 
ment" with  tfie  word  "MMS"  for  consistency  with  other  parts. 


These  rules  generally  would  apply  the 
same  valuation  standards  to  coal  from 
Indian  lands  and  coal  from  Federal 
lands.  Except  for  Indian  cents-per-ton 
leases  (which  currently  have  specific 
royalty  provisions  in  Title  25  of  the  Code 
of  Federal  Regulations,  see  25  CFR 
211.15(c),  212.18(c),  213.23(c).  and 
214.10(b)).  this  is  a  continuation  of  the  . 
practices  under  existing  regulations. 

These  rules  expressly  recognize, 
however,  that  where  the  provisions  of 
any  Indian  lease,  or  any  statute  or  treaty 
affecting  Indian  leases,  are  inconsistent 
with  the  regulations,  then  the  lease, 
statute,  or  treaty  shall  govern  to  the 
extent  of  the  inconsistency.  This  same 
principle  applies  to  Federal  leases. 

The  mineral  leasing  laws  require  that 
the  Secretary  receive  a  royalty  on  the 
"value  of  production"  or  the  "value  of 
coal"  from  minerals  produced  from 
Federal  lands,  but  value  is  a  word 
without  precise  definition.  "Men  have 
all  but  driven  themselves  mad  in  an 
effort  to  definitize  its  meaning." 
Andrews  v.  Commissioner  of  Internal 
Revenue.  135  F.2d  314.  317  (2nd  Cir. 
1943).  The  word  "value"  has  sometimes 
been  modified  by  the  words  "fair 
market,"  although  the  mineral  leasing 
law  provisions  on  "value  of  production" 
do  not  include  these  words.  But,  these 
ad)ectives  do  not  really  clarify  the  word 
value.  The  word  "fair"  can  modify  the 
word  value  as  in  "fair  value"  or  it  can 


modify  the  word  market  as  in  "fair 
market."  The  term  "fair  value"  may  not 
be  interpreted  the  same  as  the  "fair 
market"  value.  The  term  fair  market 
value,  however,  has  been  generally 
accepted  to  be  the  price  received  by  a 
willing  and  knowledgeable  seller,  not 
obligated  to  sell,  from  a  willing  and 
knowledgeable  buyer  not  obligated  to 
buy.  Willing,  knowledgeable,  and 
obligated  are  again  adjectives  which  are 
not  terms  of  precise  definition.  These 
general  concepts,  however,  were  still  the 
general  principles  which  were  followed 
in  drafting  these  regulations  on 
valuation  of  production  for  the  purpose 
of  calculating  royalties.  The  general 
presumption  is  that  persons  buying  or 
selling  products  from  Federal  and  Indian 
leases  are  willing,  knowledgeable,  and 
not  obligated  to  buy  or  sell.  Because  the 
U.S.  economy  is  built  upon  a  system 
whereby  individuals  are  provided  the 
opportunity  to  advance  their  individual 
self  interest,  this  seems  to  be  a 
reasonable  presumption.  This  system 
and  its  reliance  on  self-motivated 
individuals  to  engage  in  transactions 
that  are  to  their  own  best  interest, 
therefore,  is  a  cornerstone  of  the 
regulations. 

The  purpose  of  the  regulations  is  to 
define  the  value  of  production,  for 
royalty  purposes,  for  production  from 
Federal  and  Indian  lands.  Value  can  be 
determined  in  different  ways,  and  these 


rules  explain  how  value  is  to  be 
established  in  different  circumstances. 
Value  in  these  regulations  generally  is 
determined  by  prices  set  by  individuals 
of  opposing  economic  interests 
transacting  business  between 
themselves.  Prices  received  for  the  sale 
of  products  from  Federal  and  Indian 
leases  pursuant  to  arm's-length 
contracts  are  often  accepted  as  value  for 
royalty  purposes.  However,  even  for 
some  arm's-length  contracts,  contract 
prices  may  not  be  used  for  value 
purposes  if  the  lease  terms  pro\ide  for 
other  measures  of  value  (such  as  Indian 
leases)  or  when  there  is  a  reason  to 
suspect  the  bona  fide  nature  of  a 
particular  transaction.  Even  the 
alternative  valuation  methods,  however, 
are  determined  by  reference  to  prices 
received  by  individuals  buying  or  selling 
like-quality  products  in  the  same  general 
area  and  having  opposing  economic 
interests.  Also,  in  no  instance  can  value 
be  less  than  the  amount  received  by  a 
lessee  in  a  particular  transaction. 

III.  Response  to  General  Comments  on 
the  First  Notice  of  Proposed  Rulemaldng 

Comment  One  issue  that  permeated 
many  of  the  comments,  but  which  is 
unrelated  to  coal  valuation,  concerns  the 
royalty  rate.  Several  comments 
submitted  by  industry  and  several 
States  stated  that  the  12V!i-percent 
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royalty  rate  was  too  high  thus  placing  an 
unfair  financial  burden  on  lessees, 
which  in  turn  places  them  at  an 
economic  disadvantage.  One  State 
commented  that  royalty  rates,  in  concert 
with  valuation  of  deep-mined  coal,  place 
underground  mines  at  a  disadvantage 
and  the  8-percent  royalty  rate  "should 
be  lowered  accordingly  to  a  maximum 
rate  of  5  percent,  but  more  equitably,  a 
lower  rate  should  be  adopted  by 
legislative  action." 

MMS  Response:  The  royalty  rate  is 
not  a  valuation  issue.  The  12V&-percent 
royalty  rate  imposed  on  surface  coal 
operations  is  required  by  statute.  The 
Mineral  Leasing  Act  of  1920  (MLA),  as 
amended  specifically  by  the  Federal 
Coal  Leasing  Amendments  Act  of  1976 
(FCLAA).  requires  the  Secretary  of  the 
Interior  to  determine  a  royalty  "of  not 
less  than  12V^-per  centum  *  *  *  except 
the  Secretary  may  determine  a  lesser 
amount  in  the  case  of  coal  recovered  by 
underground  mining  operations."  The 
Bureau  of  Land  Management  (BLM) 
regulations  at  43  CFR  3473.3-2  require  a 
royalty  rate  of  8  percent  for  coal  from 
underground  mines,  with  the  provision 
to  determine  a  lesser  rate  if  conditions 
warrant,  but  in  no  case  less  than  5 
percent.  The  MLA  at  30  U.S.C.  209 
provides  statutory  authority  to  reduce 
royalty  rates  for  those  lessees  that 
cannot  successfully  operate  their  leases 
under  the  prevailing  terms  and 
conditions. 

Comment:  Several  commenters 
expressed  concern  that  deletion  of 
redundant  royalty  provisions  from  43 
CFR  3485.2  would  create  confusion 
because  of  cross-references  found  in 
other  sections  of  43  CFR  Part  3480.  The 
MMS  agrees  that  some  potential 
confusion  could  result  if  certain  sections 
of  43  CFR  3480  continue  to  refer  to 
portions  of  43  CFR  3485.2  which  would 
be  deleted  under  a  fmal  rulemaking.  The 
BLM  will,  as  part  of  its  normal  ongoing 
housekeeping  duties,  ensure  that  43  Cni 
3480  is  appropriately  modified  to 
eliminate  cross-references  to 
nonexistent  sections. 

Comment:  Some  commenters  stated 
that  in  the  January  1987  proposed 
rulemaking,  MMS  neither  acknowledged 
nor  adopted  the  Royalty  Management 
Advisory  Committee's  (RMAC's) 
recommendations  concerning  coal 
product  valuation.  These  commenters 
also  stated  that  MMS  did  not  provide  its 
reasoning  for  not  accepting  RMAC's 
recommendations. 

MMS  Response:  These  comments  are 
without  merit.  The  January  15, 1987, 
Federal  Register  notice  states  that 
"MMS  also  has  considered  the  written 
and  oral  comments  from  the  public  on 
the  draft  rules  and  the  resolution 


presented  to  the  Secretary  by  RMAC." 
(52  FR  1840)  The  MMS  also  noted  with 
appreciation  the  dedicated  efforts  of  all 
participants  who  worked  on  the 
problems  of  coal  valuation.  The  MMS 
considered  the  section-by-section 
analysis  that  preceded  the  proposed 
rules  adequate  explanation  and  notice 
to  the  public,  including  RMAC,  of  the 
substantive  reasoning  and  motivation 
that  guided  the  formulation  of  the 
proposed  rules. 

Comment:  Several  industry 
commenters  claimed  that  MMS's 
proposed  regulations  were  destroying 
the  longstanding  past  practice  of  royalty 
valuation  which  is  supported  by 
administrative  and  judicial  decisions. 
Some  commenters  stated  that  MMS's 
regulations  represented  an  attempt  to 
broaden,  not  clarify,  regulations 
pertaining  to  royalty  valuation.  One 
commenter  stated  that,  "The  Minerals 
Management  Service  has  demonstrated 
an  attitude  which  borders  on  the 
rapacious.  The  proposed  rules  are 
nothing  more  than  a  naked  attempt  to 
maximize  revenues  from  federal  and 
Indian  coal  leaseholds."  One  commenter 
stated  that  MMS's  use  of  longstanding 
policy  to  support  these  regulations  was 
untenable,  because  there  is  no 
longstanding  policy  for  coal  product 
valuation. 

MMS  Response:  The  MMS  disagrees 
with  the  commenter's  categorization  of 
MMS's  attitude  as  bordering  on  the 
"rapacious."  On  the  contrary,  MMS 
believes  the  proposed  rules 
appropriately  update  and  clarify 
existing  policies  regarding  coal  royalty 
valuation.  The  MMS  and  its  predecessor 
agency,  the  Conservation  Division,  U.S. 
Geological  Survey,  have  always 
required  royalty  to  be  paid  on  the  full 
value  of  the  coal.  This  policy  was 
established  in  the  early  1970's  in  order 
to  uniformly  administer  the  first  Federal 
coal  leases  that  carried  ad  valorem 
royalty  rates.  Many  of  the  original 
underlying  principles  of  coal  royalty 
valuation  were  cloned  from  existing 
valuation  practices  for  noncoal  leasable 
minerals,  notably  phosphate,  potassium, 
and  sodium,  which,  since  the  enactment 
of  the  MLA.  have  always  required  ad 
valorem  royalty  rates.  'The  MMS 
considers  royalty  valuation  principles 
dating  back  to  the  1920's  and  19308  as 
longstanding. 

Comment:  State  and  Indian 
commenters  stated  that  the  manner  in 
which  the  proposed  regulations  were 
constructed  essentially  eliminates  the 
protection  of  the  existing  regulations, 
and  Ihe  self-implementing  aspects  of  the 
proposed  regulations  invite  industry 
abuse.  These  commenters  further 
charged  that  MMS  was  abrogating  its 


monitoring,  review,  and  audit 
responsibilities  with  respect  to  coal 
product  valuation.  On  the  other  hand, 
one  industry  commenter  stated  an 
objection  to  the  "subjective 
determination  elements  [which]  indicate 
a  significant  distrust  by  the  government 
of  the  coal  industry's  past  practices  of 
valuation  and  accounting  for  royalty 
purposes." 

MMS  Response:  The  MMS  believes 
that  no  derogatory  connotation  of 
industry  accounting  or  valuation 
practices  should  be  attributed  to  the  first 
proposed  rules.  These  rules  should  also 
not  be  viewed  as  delegating  valuation 
responsibilities  and  duties  to  industry. 
The  report  entitled  "Fiscal 
Accountability  of  the  Nation's  Energy 
Resources"  written  by  the  Linowes 
Commission  and  published  in  January 
1982  (p.  xvi)  stated  "The  Federal 
government  should  perform  an  oversight 
role.  It  must  not  waste  its  limited 
resources  on  tasks  that  are  industry's 
responsibility.  In  managing  royalty 
collection,  it  should  not  remain  mired  in 
bookkeeping  details  that  rightly  belong 
to  the  lessee.  Instead,  it  should  develop 
systematic,  independent  cross  checks  of 
royalties  paid  and  reports  submitted  by 
companies,  and  it  should  impose 
meaningful  penalties  for  false 
statements  or  gross  errors."  The  MMS 
considers  these  rules  to  carry  out  that 
recommendation. 

Comment:  Many  industry  commenters 
stated  that  the  proposed  regulations  do 
not  promote  development  of  Federal 
coal  resources.  An  area  of  concern  to 
these  commenters  is  that  these 
regulations  discourage  conservation  of 
Federal  coal.  Some  industry  commenters 
stated  that  the  proposed  regulations 
would  influence  the  economic  behavior 
of  the  coal  industry.  One  commenter's 
rationale  for  this  position  was  that  "The 
economic  forces  of  the  marketplace 
would  move  mine  plans  away  from  high- 
royalty/high-cost  coal  to  lower-royalty/ 
lower-cost  coal  or  would  hasten  the 
closure  or  cessation  of  the  mining  of 
such  Federal  coal  reserves."  One 
commenter  also  stated  "that  MMS  or 
BLM.  is  party  to  the  ups  and  downs  of 
the  coal  business  and  as  such  should 
work  with  the  industry  to  improve 
market  share  as  well  as  profitability." 
One  commenter  stated  that  MMS  failed 
to  take  into  consideration  the  Mining 
and  Minerals  Policy  Act  of  1970,  which 
states  that  in  part  that:  "The  Congress 
declares  that  it  is  the  continuing  policy 
of  the  Federal  Government  *  *  *  to 
foster  and  encourage  private  enterprise 
in  (1)  the  development  of  economically 
sound  and  stable  domestic  mining  *  *  *." 
One  State  commenter  and  one  Indian 


commenter  suggested  that  MMS  should 
ignore  any  potential  economic  impacts 
that  may  result  from  the  final  coal 
valuation  regulations.  Opposing  this 
viewpoint,  one  industry  commenter 
stated  that  MMS  should  consider  the 
plight  of  the  electric  utility  rate  payer 
who  ultimately  bears  the  full  burden  of 
any  royalty  increase. 

MMS  Response:  The  MMS  disagrees 
with  the  statement  that  these  regulations 
do  not  promote  development  of  coal 
resources.  The  MMS  considers  these 
regulations  to  promote  development  to 
the  extent  that  they  would  better 
communicate  MMS's  coal  valuation 
policy  to  lessees.  In  this  respect,  the 
informed  judgment  of  lessees,  who  are 
also  prudent  businessmen,  is  enhanced, 
thus  providing  increased  certainty 
regarding  the  economic  consequences  of 
Federal  or  Indian  coal  lease  production. 
The  MMS  has  no  mandate  to  promulgate 
coal  valuation  rules  that  are  expressly 
designed  to  preserve  or  improve  the 
Federal  or  Indian  lessor's  overall 
nationwide  market  share  of  coal 
production. 

Comment'  Some  industry  commenters 
stated  that  all  existing  coal  sales 
contracts  or  supply  agreements  should 
be  "grandfathered"  under  any  new 
royalty  scheme.  Under  this  approach, 
any  such  coal  sales  contracts  would  be 
subject  to  the  royalty  requirements  in 
effect  at  the  time  the  coal  supply 
contract  was  executed.  One  of  these 
comments  cited  the  Interior  Board  of 
Land  Appeals  (IBLA)  support  for  this 
position  by  quoting  Kanawha  &  Hocking 
Coal »  Coke  Co..  93  IBLA  179,  at  183  as 
follows:  'The  method  of  calculating  the 
value  of  coal  for  royalty  purposes  shall 
be  that  method  set  forth  in  the 
regulation  on  the  effective  date  of 
readjustment,  and  any  subsequent 
regulatory  change  will  not  alter  that 
method."  Similarly,  two  industry 
commenters  requested  that  only  leases 
readjusted  after  these  rules  become 
effective  should  be  subject  to  these 
regulatory  requirements.  Other 
respondents  raised  this  issue  again  in 
comments  submitted  specific  to  , 
S  206.250(b). 

MMS  Response:  It  is  MMS's  intent 
that  absent  specific  lease  terms  that  set 
forth  specific  valuation  criteria,  the 
proposed  rules,  when  final,  would 
govern  the  valuation  of  coal  from 
Federal  and  Indian  leases.  However, 
there  are  some  lessees  with  contracts 
that  pre-date  the  Federal  Coal  Leasing 
Amendments  Act  (FCLAA)  of  1976  and 
that  do  not  have  reimbursement 
provisions  common  to  contracts  after 
FCLAA's  enactment.  The  MMS  would 
like  comments  on  whether  there  is  a 


way  to  grandfather  these  contracts  that 
would  be  consistent  with  the 
requirements  of  FCLAA  and  the  Mineral 
Leasing  Act. 

With  regard  to  the  comments  that 
MMS  should  not  make  the  new 
regulations  applicable  to  existing  pre- 
FCLAA  contracts  because  the  new  rules 
would  require  royalty  to  be  paid  on 
payments  which  the  commenters  said 
are  not  royalty  bearing  under  existing 
rules,  MMS  would  like  further 
comments,  specifically  identifying  the 
type  of  payments  that  are  involved. 

Comment:  Two  industry  commenters 
stated  that  the  proposed  royalty 
valuation  instructions  are  unclear  when 
there  is  mixed  mineral  ownership  at  a 
single  mine.  One  commenter  requested 
that  MMS  provide  guidance  for  the 
calculation  of  royalties  "when  an 
operator  is  producing  coal  from  both 
Federal  and  non-Federal  [lands]  *  *  *  ." 
This  commenter  also  stated  that  this 
issue  becomes  even  more  critical  with 
respect  to  payments  for  insurance 
compensation,  coal  recovered  from 
waste  piles  or  slurry  ponds,  take-or-pay 
payments,  and  purchaser 
reimbursements  for  certain  costs  items. 
Another  industry  commenter  claimed 
that  it  is  "entirely  possible  that  the 
definition  of  gross  proceeds  will  be 
significantly  different  on  the  Federal 
and  non-Federal  leases." 

MMS  Response:  The  MMS  agrees  that 
royaly  terms  in  leases  between  private 
land  owners  and  coal  operators,  or 
between  States  and  coal  operators,  may 
differ  significantly  from  Federal  lease 
royalty  terms.  However,  the 
applicability  of  these  proposed  rules  is 
limited  to  Federal  and  Indian  Tribal  and 
allotted  coal  leases.  See  §  206.250. 
Similarly,  valuation  procedures  or 
instruction  contained  in  private  or  State 
leases  do  not  pertain  to  Federal  or 
Indian  leases. 

Comment:  Two  State  commenters 
argued  that  MMS's  attempt  to  provide 
certainly  to  coal  valuation  in  the 
regulations  has  resulted  in  the 
elimination  of  necessary  agency 
discretion.  One  commenter  explained, 
"Flexibility  in  the  regulations  that 
allows  for  some  discretion  on  the  part  of 
the  auditing  agency  is  necessary." 

MMS  Response:  The  MMS  disagrees 
that  the  rules  eliminate  necessary 
agency  discretion.  For  example, 
§§  206.259(b)  [now  designated 
§  206.257(d)]  and  206.259(d)  [now 
designated  S  206.257(d)]  provide  for 
MMS  to  establish  a  value  for  royalty 
purposes  if  a  determination  is  made  that 
the  lessee's  reported  value  is 
inconsistent  with  the  requirements  of 
the  regulations.  Similar  provisions  for 


MMS's  adjustment  of  coal  washing  and 
transportation  allowances  are  provided 
§§  206.260  and  206.262  [now  designated 
§§206.259  and  206.262].  Also,  in 
response  to  these  comments,  additional 
language  has  been  added  to  §  206.259(b) 
[now  designated— §  206.257(b)]  which 
now  allows  MMS  to  determine  if  the 
sales  contract  reflects  the  total 
consideration  actually  transferred, 
either  directly  or  indirectly,  from  the 
buyer  to  seller  and  also  to  determine  if 
certain  factors  would  render  the  sales 
contract  to  be  deemed  non-arm's-length. 

IV.  SectioD-by-Section  Analysis 

Many  of  the  sections  have  not 
changed  significantly  from  the  January 
1987  notice  of  proposed  rulemaking.  This 
preamble  primarily  will  focus  on  the 
significant  changed  sections. 

Proposed  §206.250    Purpose  and  Scope. 

This  section  would  provide  that  if  the 
provisions  of  any  statute,  treaty,  lease, 
or  settlement  agreement  (resulting  &om 
administrative  or  judicial  litigation)  are 
inconsistent  with  any  of  the  regulations, 
then  the  statute,  treaty,  lease,  or 
settlement  agreement  provision  governs 
to  the  extent  of  the  inconsistency. 

Paragraph  (d)  has  been  revised  so  that 
it  would  specifically  refer  to  the  trust 
responsibility  of  the  United  States  with 
respect  to  the  administration  of  Indian 
coal  leases. 

Proposed  §206.251    Definitions. 

Comment:  Some  industry  respondents 
recommended  deletion  of  the  words 
"amount  or"  from  the  proposed 
definition  of  "ad  valorem  lease."  One 
commenter  explained:  "Amount  of 
production  is  only  relevant  in  a  take-in- 
kind  royalty  provisions  [sic].  There  is  no 
authorization  for  such  a  provision  in  the 
MLA  (Minerals  Leasing  Act  of  1920,  as 
amended]." 

MMS  Response:  The  phrase  "based 
upon  a  percentage  of  the  amount  or 
value  of  the  production"  is  appropriate 
because  Indian  leases  may  be 
designated  to  include  a  royalty-in-kind 
proviso.  Because  these  rules  would  be 
equally  applicable  to  Federal  and  Indian 
coal  production,  it  is  proper  to  include 
regulatory  language  that  provides  for 
this  possibility. 

Comment:  The  phrase  "Coal  washing 
allowance"  appears  in  these  proposed 
rules  as  an  integral  part  of  the  definition 
of  "Allowance."  Many  industry 
respondents  recommended  expanding 
the  scope  of  the  definition  and  changing 
the  term  "coal  washing  allowance"  to 
"coal  processing  allowance."  One 
commenter  stated  this  change  was 
necessary  to  be  consistent  with  the 
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proposed  revisions  to  §  206.260  (now 
designated  §§  206.258  and  206.259). 
Many  other  commenters  supported  the 
proposed  expansion  for  various  similar 
reasons  including  the  suggestions  that 
"an  allowance  should  be  extended  to  all 
processing  costs  incurred  downstream 
from  the  point  or  royalty  determination" 
and  to  "other  methods  of  beneficiation 
which  may  increase  the  value  of  coal 
.  .  . ."  Examples  provided  as  other 
forms  of  procesing  included  pelletizing. 
treatment  with  chemicals  or  oil.  drying, 
crushing,  and  sizing. 

MMS  Response:  The  MMS 
acknowledges  the  existence  of 
developing  coal  quality  enhancement 
techniques  other  than  the  commercially 
available  coal  washing  process. 
However,  rather  than  transplant  coal 
washing  allowance  procedures  to  other 
coal  beneficiation  technologies,  MMS 
believes  it  is  preferable  to  provide  a  rule 
that  recognizes  coal  beneficiation 
processes  other  than  coal  washing  for 
royalty  valuation  purposes.  A  new 
§  206.265  has  been  added  to  these 
proposed  rules  to  address  these 
comments.  The  discussion  of  S  260.265 
appears  later  in  this  preamble. 

Comment:  One  Indian  commenter 
recommended  deleting  "all  references  to 
washing  allowances,"  and  maintained 
that  the  basic  premise  of  the  regulations 
is  that  the  lessee  "is  obligated  to  place 
the  mineral  in  its  Hrst  marketable 
condition."  In  support  of  this  position, 
this  commenter  stated:  "The 
incorporation  of  a  practice  which  is 
primarily  a  conservation  measure  does 
not  belong  in  regulations  to  value  the 
product  for  royalty  purposes."  This 
commenter  concluded  that  such 
decisions  as  approving  washing 
allowances  be  the  responsibility  of  "the 
agency  leasing  the  minerals." 

MMS  Response:  Coal  washing  is  not 
necessarily  practiced  as  an  exclusive 
conservation  measure.  It  is  feasible  for 
coal  operators  to  wash  coal  to  upgrade  a 
first  marketable  product.  Because  the 
net  effect  of  coal  washing  is  to  increase 
heat  content  and  to  provide  a  cleaner 
burning  product  by  removal  of  ash  and 
sulfur,  an  operator  may  desire  to  wash 
coal  to  extend  its  market  reach  or 
expand  its  potential  customer  base.  The 
MMS  considers  any  attempt  to 
differentiate  between  washing  as  a 
conservation  measure  (to  develop  a  first 
marketable  product]  and  washing  as  a 
marketing  tactic  to  be  a  needless 
expenditure  of  MMS's  limited 
manpower  resources.  Allowances  have 
been  provided  to  coal  lessees  that  wash 
Federal  or  Indian  coal  since  the 
inception  of  ad  valorem  royalty  rates. 
These  rules  increase  the  level  of  detail 


necessary  to  obtain  coal  washing 
allowances  but  otherwise  would 
continue  existing  policy. 

Comment:  Some  industry  comments 
recommended  deleting  the 
"reasonableness"  standard.  The 
proposed  defmition  provided  for  a  coal 
washing  allowance  based  on  the 
"reasonable,  actual  costs."  One 
commenter  explained  that  "there  is  no 
indication  of  what  would  be  considered 
reasonable  or  unreasonable.  We  believe 
that  the  concept  of  'reasonableness'  is 
inherent  in  all  of  the  lessee's  obligations 
under  these  regulations." 

MMS  Response:  The  MMS  normally 
considers  any  cost  incurred  for  coal 
washing  or  transportation  that  is  out  of 
proportion  to  standard  industy  practices 
to  be  unreasonable.  However,  this 
statement  may  be  tempered  by  the 
speciflc  situation  that  created  the 
unusual  and  unreasonable  costs.  In  any 
event,  because  the  commenter 
acknowledges  that  the  concept  of 
reasonableness  is  present  in  all  lessee's 
obligations,  it  seems  no  greater  an 
imposition  to  explicitly  state  the  term  in 
the  regulation. 

The  phrase  "Transportation 
allowance"  also  appears  in  these  rules 
as  an  integral  part  of  the  definition  of 
"Allowance."  Several  industry 
respondents  provided  comments  on  this 
proposed  definition.  Many  of  the  same 
comments  were  received  as  dicusssed 
above  with  respect  to  the  phrase  "coal 
washing  allowance."  These  will  not  be 
addressed  again. 

Comment  One  industry  commenter 
recommeded  "that  the  final  regulations 
should  be  amended  to  provide  an 
allowance  for  all  transportation  costs." 
No  elaboration  or  explanation  was 
provided. 

MMS  Response:  The  MMS  has  no 
intent  to  provide  transportation 
allowances  for  routine  in-mine 
transportation  costs,  which  every  mining 
operation  encounters  to  some  degree.  In- 
mine  transportation  is  an  integral  part  of 
the  total  mining  process,  the  cost  of 
which  the  Federal  or  Indian  owner  has 
historically  not  shared.  Additional 
discussion  of  transportation  allowances 
appears  later  in  this  preamble.  The 
MMS  notes,  however,  that  under  the 
definition  of  "mine."  no  allowance 
would  be  approved  for  coal  transported 
between  mine  facilities,  including,  for 
instance,  transportation  between  the  pit 
(or  portals,  in  the  case  of  an 
underground  mine)  and  the  crusher,  or 
for  transfer  from  the  crusher  to  other 
mine  surface  facilities,  including  the 
storage  and  loadout  facility. 

Comment:  The  MMS  received 
numerous  comments  on  the  definition  of 


"arm's-length  contract."  "Arm's-length 
contract"  would  be  defined  as  a 
contract  or  agreement  that  has  been 
arrived  at  in  the  marketplace  between 
independent,  nonaffiliated  persons  with 
opposing  economic  interests  regarding 
that  contract.  Affiliation  essentially 
would  be  a  control  test:  ownership  in 
excess  of  50  percent  constitutes  control; 
ownership  of  10  through  50  percent 
creates  a  presumption  of  control;  and 
ownership  of  less  than  10  percent 
creates  a  presumption  of  noncontrol 
which  MMS  can  rebut.  Contracts 
between  relatives  would  not  be  arm's- 
length  contracts.  To  be  considered 
arm's-length  for  any  production  month,  a 
contract  must  meet  the  requirements  of 
the  definition  for  that  month  as  well  as 
when  the  contract  was  executed.  Thus, 
if  two  contracting  parties  were  not 
affiliated  when  the  contract  was 
executed,  but  are  affiliated  now,  the 
contract  would  be  non-arm's-length. 

The  definition  of  gross  proceeds 
received  more  comments  than  any  other 
section  of  the  proposed  regulations. 
Thirty-nine  respondents,  consisting  of 
industry  representatives,  one  local 
government  association,  and  one  State, 
specifically  supported  MMS's  proposed 
deletion  of  reimbursements  for  Black 
Lung  Excise  Taxes  and  Abandoned 
Mine  Land  Reclamation  Fees  (AML) 
from  the  gross  proceeds  definition.  One 
industry  respondent  explained:  "The 
exclusion  of  Abandoned  Mine 
Reclamation  (AML)  fees  and  Black  Lung 
(BL)  taxes  is  appropriate  as  they  add  no 
enhancement  to  the  real  value  of  the 
coal."  Another  industry  commenter 
noted  support  for  "Secretary  Hodel's 
proposal  to  exclude  those  reimbursables 
(Federal  Black  Lung  Taxes  and 
Abandoned  Mine  Lands  Fees]  from 
gross  proceeds  on  the  grounds  that  it  is 
inequitable  to  require  lessees  to  pay 
royalties  on  levies  imposed  by  federal, 
state,  or  local  governments  solely  to 
mine  coal."  Many  other  respondents 
repeated  this  rationale.  One  industry 
respondent  offered  a  somewhat  different 
reasoning  by  stating  that  it  was 
appropriate  for  MMS  to  take  action  to 
"enhance  the  competitiveness  of  Federal 
and  Tribal  coal,  and  hence  the  viability 
of  the  domestic  coal  industry." 

Eighteen  respondents,  consisting  of  14 
State  organizations  and  4  Indian  groups, 
opposed  the  exclusion  olany 
reimbursed  taxes  or  fees  from  gross 
proceeds.  Most  respondents  maintained 
that  MMS's  explanation  of  why  Black 
Lung  Excise  Taxes  and  AML  fees  are 
excluded  from  gross  proceeds  was  not 
sufficient  or  acceptable.  One  Indian 
respondent  specifically  com.nented  that 
MMS's  justification  for  exclusion  was 


not  true  with  respect  to  Indians,  who  do 
not  set  the  rate  of  either  the  Black  Lung 
Excise  Tax  or  the  AML  fee.  The 
respondent  further  noted  that  AML  fees 
have  not  been  made  available  to  Indian 
lands.  A  State  respondent  commented: 
"These  fees  are  essentially  a  pass- 
through,  the  lessee  does  receive  the 
benefit  of  the  purchaser  reimbursing  him 
*  *  '."These  costs  would  otherwise  be 
borne  by  the  lessee.  Another  State 
respondent  claimed:  "The  MMS 
proposal  would  have  the  effect  of 
reducing  royalties  on  coal  without  going 
through  the  findings  required  under  the 
Minerals  Leasing  Act.  30  U.S.C.  209." 
One  other  State  respondent  concurred 
with  this  statement.  Several  other  State 
respondents  objected  to  the  exclusion  of 
Black  Lung  Excise  Taxes  and  AML  fees 
on  the  grounds  that  it  sets  a  precedent 
and  "opens  the  door  for  the  exclusion  of 
other  items  *  *  *." 

Over  50  industry  and  2  States 
respondents  submit'ed  comments 
requesting  that  MMS  extend  the 
exclusion  of  Black  Lung  Excise  Taxes 
and  AML  fees  to  other  similar  taxes  and 
fees  that  are  normally  assessed  at  the 
State  and  local  levels.  One  particular 
industry  commenter  explained  that  "The 
lessee  receives  no  additional  value  from 
these  payments  which  are  only 
Incidentally  related  to  the  value  of  the 
coal  through  the  tax  structure.  In  fact,  by 
adding  these  taxes  to  the  value  of  coal, 
the  government  is  directly  placing  taxes 
on  taxes  and  improperly  inflating  the 
royalty  payment."  Many  other  industry 
comments  concurred  with  the  "taxes  on 
taxes"  objection  and  stated  that  this 
royalty  practice  was  not  the  intent  of  the 
MLA.  Three  industry  respondents  stated 
that  MMS's  proposed  definition  was 
inconsistent  with  the  recommendation 
contained  in  the  Linowes  Commission 
report  entitled  "Fair  Market  Value 
Policy  for  Federal  Coal  Leasing."  As 
noted  by  one  commenter,  "The 
Commission  recommended  that  'the 
base  for  calculating  Federal  royalty 
payments  should  be  f.o.b.  price  minus 
all  State  and  local  severance  and  similar 
taxes.'  " 

MMS  Response:  The  MMS  has 
considered  both  the  comments  calling 
for  the  reinstatement  of  reimbursements 
for  the  Black  Lung  Excise  Tax  and  AML 
fees  into  the  value  basis  for  royalty 
computation,  and  all  comments 
requesting  the  further  exclusion  of  all 
other  reimbursements  for  State  and 
local  irpposed  taxes  and  fees  from  the 
value  basis  of  Federal  and  Indian  coal. 
The  MMS  has  determined  that  the 
definition  of  gross  proceeds  is  not  the 
place  to  address  issues  as  to  whether 
certain  payments  are  royalty-bearing. 


There  is  no  doubt  that  when  the 
purchaser  pays  $10/ton  for  coal,  that  is 
the  lessee's  gross  proceeds.  Whether  all 
of  that  $10  is  royalty-bearing  is  a 
separate  issue  and  is  addressed  below 
in  §  206.257(b). 

Comment:  Many  commenters, 
including  States,  Indians,  and  industry, 
commented  that  they  favored 
recognizing  all  forms  of  consideration 
received  by  the  lessee  for  purposes  of 
valuing  Federal  and  Indian  coal.  Some 
industry  respondents  opposed  the 
concept  of  including  all  forms  of 
consideration,  other  than  the  sales  price, 
as  part  of  gross  proceeds.  One  industry 
commenter  stated  that  its  firm  "provides 
substantial  water  to  power  plant 
customers  buying  coal,  without  separate 
consideration  for  the  water."  Another 
industry  commenter  stated  that  the 
concept  of  collecting  royalty  on  all 
consideration  was  logical,  but  that  MMS 
was  carrying  the  idea  to  an  extreme. 
The  commenter  maintained:  "There  may 
be  occasions  when  there  truly  is 
significant  consideration  given  to  the 
seller  which  is  not  included  in  the  actual 
sales  price  of  the  coal.  When  that  is  the 
case,  then  there  is  justification  to  collect 
royally  on  such  consideration."  This 
commenter  concluded,  however,  that  the 
proposed  rules  do  not  define  what  is 
significant. 

MMS  Response:  The  MMS  has  always 
required  royalty  to  be  paid  on  all 
components  of  coal  value,  including 
those  components  of  a  coal  sales 
agreement  that  are  not  in  the  form  of 
cash  and  imbedded  in  the  price.  As 
stated  in  the  January  15, 1987,  proposed 
rulemaking,  "The  definition  of  gross 
proceeds  is  intended  to  be  expansive  to 
ensure  that  it  includes  all  the  benefits 
flowing  from  the  purchaser  to,  or  on 
behalf  of,  the  seller  for  the  disposition  of 
the  coal,  *  *  *." 

Comment:  Eleven  industry 
commenters  stated  that  the  use  of  "gross 
proceeds  valuation"  does  not  have  a 
basis  in  law.  One  commenter  supported 
this  position  by  stating  that,  "The  words 
'gross  proceeds'  do  not  appear  in  the 
Mineral  Leasing  Act  of  1920.  Section  7  of 
the  Act,  as  amended  in  1976,  established 
a  royalty  based  on  coal's  value."  This 
reasoning  was  expressed  as  support  in 
other  comments. 

A/MS  Response:  Section  7  of  the  MLA, 
as  amended  by  FCLAA,  requires  royalty 
to  be  paid  on  "the  value  of  coal  as 
defined  by  regulation."  The  regulations 
in  effect  since  1976  have  required 
royalty  to  be  based  on  "gross  value." 
Although  the  "gross  proceeds"  term 
herein  is  new,  it  is  not  forwarding  a  new 
concept.  The  selection  of  the  term  "gross 
proceeds"  is  to  assure  regulatory 


consistency  within  MMS  and  is  an 
excercise  of  discretion  provided  by 
statute.  However,  as  discussed  further 
below  with  regard  to  §  206.157,  MMS  is 
proposing  certain  adjustments  to  the 
value  of  coal. 

Comment:  Some  industry  commenters 
stated  that  MMS  should  not  use  the 
gross  proceeds  established  under 
contracts  signed  in  the  1970's.  One 
respondent  commented  that  "These 
negotiated  coal  prices  are  over-inflated 
and  not  indicative  of  fair  market  value. 
They  were  contracted  during  the  'oil 
crisis'  and  the  moratoriums  on  federal 
coal  leasing."  The  commenter  advocates 
that  MMS  "should  develop  a  method 
that  takes  into  account  the  average  coal 
price  at  each  mine  and  does  not 
consider  these  1970's  contracts  as 
indicative  of  fair  market  value."  Another 
industry  commenter  offered  an 
alternative  proposal  where  royalty 
would  be  based  on  the  average  price  of 
a  geographic  area  if  "the  current  'arm's- 
length'  price  exceeds  the  average  price 
for  coal  sold  in  the  same  geographic 
area  by  20  percent  or  more  *  *  *." 

MMS  Response:  For  arm's-length 
contracts,  MMS  does  not  believe  that 
there  is  any  justification  for  receiving  a 
royalty  based  on  less  than  a  contract 
sales  price.  The  lessee  receives  the 
benefit  of  a  higher  price  and  the  royalty 
owner  is  entitled  to  share  in  that  benefit. 
For  non-arm's-length  situations,  a 
possible  exception  is  addressed  later  in 
this  preamble. 

Comment:  The  MMS  received  many 
comments  from  industry  respondents 
stating  that  all  preparation  costs  should 
be  excluded  from  the  royalty  value.  One 
commenter  stated  that  the  value  should 
include  "payments  to  the  lessee  for  the 
extraction,  primary  crushing,  storing, 
mixing,  and  loading  coal  *  *  *.  We 
recommend  the  exclusion  of 
reimbursements  for  secondary 
processing  and  beneficiation,  such  as 
oiling  to  suppress  dust  or  freeze 
prevention  chemical  treatment  *  *  *." 
Several  commenters  recommended 
excluding  from  the  value  for  royalty 
purposes  "processing  in  excess  of  that 
which  is  necessary  to  bring  coal  to  the 
first  point  of  marketability."  Other 
commenters  stated  that  coal  should  be 
valued  "from  where  it's  taken  off,  the 
mine  at  the  face  *  *  *."  One  commenter 
continued  to  explain  that  "various  forms 
of  cleaning  or  other  treatment  do  not 
add  to  the  value  of  the  product  at  the 
mine."  Other  commenters  suggested  a 
similar  approach  with  one  stating  that  it 
was  inappropriate  for  MMS  "to  collect  a 
royalty  on  the  increased 
value  *  *  *  from  *  *  •  crushing, 
storing,  mixing  loading  [sicj,  treatment 
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with  substances  including  chemicals  or 
oil.  and  other  preparation  of  the 
coal  *  •  *." 

MMS  Response:  The  proposed 
rulemaking  would  maintain  the  status 
quo  of  MMS  policy.  Standard  mining 
and  preparation  costs  would  be 
considered  as  part  of  the  mine  operation 
and  not  be  deductible  from  royalty. 
Hence,  under  the  approach  of  the  rules, 
expenses  arising  from  separating  the 
coal  from  the  seam,  hauling  coal  from 
the  surface  pit  or  underground  face  to 
other  mine  facilities,  crushing  coal, 
sizing  or  screening  coal,  storing  coal 
while  awaiting  shipment,  spraying  with 
oil  or  with  coal  antifreeze  treatment 
chemicals,  and  loading  coal  at  the  point 
of  shipment  to  market  would  be  borne 
100  percent  by  the  lessee  and  could  not 
be  deducted  from  royalties. 

Comment:  One  industry  commenter 
stated  that  it  was  more  reasonable  to 
maintain  MMS's  current  gross  value 
requirement,  which  is  the  unit  sale  or 
contract  price  times  the  number  of  units 
sold. 

MMS  Response:  The  MMS  noted 
earlier  that  the  concept  of  coal  valuation 
remains  unchanged.  The  term  "gross 
proceeds"  has  been  selected  for 
purposes  of  regulatory  consistency. 

Comment:  The  MMS  received  many 
comments  concerning  the  inclusion  of 
take-or-pay  payments  in  the  proposed 
gross  proceeds  defmition.  Four 
commenters,  two  Indian  and  two  States, 
expressed  support  for  the  inclusion  of 
take-or-pay  payments  as  part  of  gross 
proceeds.  One  commenter  reasoned  that 
the  inclusion  was  proper  "since  the 
other  contractual  terms  may  be  affected 
by  inclusion  of  such  language  in  the 
selling  agreement."  Another  commenter 
stated  that  gross  proceeds  "does  not 
simply  mean  the  amount  received  by  the 
lessee.  Rather,  it  must  have  an 
expansive  defmition  to  include  any 
consideration  *  *  •  including  any 
minimum  payments,  stand-by  fees,  or 
take-or-pay  payments."  Other 
commenters  recommended  that  the 
gross  proceeds  defmition  stand  as 
proposed  with  respect  to  including  take- 
or-pay  payments,  but  offered  no 
additional  reasoning  or  support. 

Industry  commenters  generally 
opposed  the  collection  of  royalty  on 
take-or-pay  payments.  Several 
commenters  specifically  stated  that 
royalty  is  due  only  on  production;  others 
specifically  stated  that  MMS  lacked 
statutory  support  to  collect  royalty  on 
take-or-pay  payments;  and  some 
commenters  stated  that  royalty  should 
be  collected  on  take-or-pay  payments 
only  under  certain  circumstances.  With 
respect  to  the  issue  that  royalty  is  only 
due  on  production,  one  commenter 


explained  that  "if  no  coal  is  produced, 
there  is  no  diminution  in  the  value  of  the 
coal  reserve  and  therefore  no  royalty 
should  be  payable."  Several  other 
commenters  took  the  same  position. 
Another  commenter  stated  that  the 
"assessment  of  royalties  on  take-or-pay 
payments  is  inconsistent  with  the 
traditional  framework  for  royalty 
payments  *  *  *.  The  royalty  becomes 
due  only  when  coal  is  mined."  Many 
commenters  urged  that  the  take-or-pay 
payment  serves  as  a  mechanism  to 
cover  the  producer's  investment  risk  and 
as  such  does  not  constitute  a 
prepayment  for  Federal  coal.  Several 
commenters  continued  by  stating  that 
the  Government  has  no  right  to  share  in 
the  rewards  resulting  from  risk  of  the 
capital  investment.  Several  commenters 
declared  that  the  proposed  regulations 
were  internally  inconsistent,  with 
certain  parts  requiring  royalties  to  be 
paid  on  take-or-pay  payments  not 
related  to  coal  production,  while  other 
parts  such  as  §S  206.259,  206.255.  and 
206.257  (now  designated  SS  206.257. 
206.253,  and  206.255.  respectively] 
required  royalty  to  be  paid  on  coal 
produced  and  sold  or  otherwise  finally 
disposed  of.  One  commenter  also 
suggested  that  MMS  adopt  a  wait-and- 
see  position  and  let  the  courts  decide 
the  legality  of  collecting  royalty  or  take- 
or-pay  issues. 

With  regard  to  the  comments  citing 
MMS's  lack  of  statutory  support  to 
collect  royalties  on  take-or-pay 
payments,  one  commenter  noted  that 
"The  plain  language  of  FCLAA  (30 
U.S.C.  207)  ties  royalty  assessment  to 
the  value  of  recovered  coal."  Other 
commenters  echoed  this  view.  Another 
commenter  stated  that  the  MLA  does 
not  allow  royalty  collection  "on  coal  not 
mined,  produced  and  sold."  Another 
commenter  stated  that  "The  statutory 
authority  to  include  in  production 
royalties  payments  made  on  'take-or- 
pay'  provisions  as  if  they  were  'advance 
royalties'  is  certainly  subject  to 
question."  The  commenter  further  noted 
that  payment  of  advance  royalties  is 
controlled  by  30  U.S.C.  207(b).  The 
commenter  concluded:  "Since  advance 
royalties  can  only  be  accepted  in  lieu  of 
continued  operation — one  percent  of 
commercial  quantities  of  recoverable 
coal  reserves  *  *  *  if  an  operator  is 
producing  the  required  one  percent, 
section  6  [of  FCLAA]  would  prohibit  the 
lessee  from  reducing  his  production 
royalty  payment  by  the  amount  of  his 
'take-or-pay'  payment,  since  these 
payments  are  not.  by  statute,  considered 
'advance  royalties.' " 

As  noted  earlier,  several  commenters 
agreed  that  under  certain  conditions 
royalty  should  be  collected  on  take-or- 


pay  payments.  One  Industry  commenter 
stated:  "Some  payments  received  under 
'take-or-pay'  clauses  may  well 
constitute  payments  for  the  disposition 
of  coal  produced  by  the  lessee,  and  in 
such  cases  we  agree  that  they  should  be 
subject  to  royalty." 

Other  industry  commenters  objected 
to  collecting  royalty  on  any  other 
contractually  required  compensatory 
payments,  other  than  take-or-pay,  which 
are  not  based  on  coal  production.  The 
commenters  referred  to  such  payments 
as  assignment  payments,  prepaid 
reserve  payments,  damages  awarded  by 
courts,  by-outs,  bonuses,  and  capacity 
charges. 

MMS  Response:  By  collecting 
royalties  on  "take-or-pay"  payments, 
MMS  is  not  departing  from  existing  coal 
royalty  valuation  policy.  The  collection 
of  royalty  has  always  been  based  on  the 
total  value  of  coal  sold.  The  MMS  and 
its  predecessor  agency.  Conservation 
Division,  U.S.  Geological  Survey,  have 
never  permitted  royalty  to  be  paid  on 
values  reduced  by  prior  take-or-pay 
payments.  The  proposed  regulation's 
definition  of  gross  proceeds  represented 
a  clarification  of  existing  policy  and 
practice.  However,  MMS  does  agree  that 
no  royalty  should  be  paid  on  a  payment 
which  is  not  for  production.  See 
discussion  below  related  to 
§  206.157(b)(6). 

The  proposed  definition  of  "gross 
proceeds"  has  been  modified  to  include 
the  total  monies  and  other  consideration 
"accruing"  to  the  lessee.  Because  the 
definition  of  arm's-length  contract  does 
not  include  any  provisions  which 
address  the  concept  that  such  contracts 
must  reflect  the  entirety  of  the 
agreement  between  the  parties.  MMS 
concluded  that  the  definition  of  gross 
proceeds  should  be  sufficiently  broad  to 
encompass  all  consideration  to  which  - 
the  lessee  is  entitled.  The  term 
"accruing"  would  be  intended  to 
accomplish  that  purpose. 

Comment:  Several  industry 
respondents  provided  comments 
regarding  the  proposed  definition  of 
"marketable  condition."  One  commenter 
described  the  deHnition  as  being  so 
subjective  that  it  was  meaningless.  Four 
commenters  stated  that  MMS  should 
regard  coal  as  being  in  marketable 
condition  if  sold  and  accepted  by  the 
purchaser.  One  commenter  requested 
clarification  of  the  meaning  of  the 
phrase  "typical  sales  contract."  stating 
"there  is  no  such  thing  as  a  typical  sales 
contract  for  an  area  •  •  *  ."  One 
commenter  requested  that  the  entire 
definition,  as  proposed,  be  deleted.  Two 
commenters  suggested  an  alternative 
definition  seeking  to  define  coal  as 


being  in  marketable  condition  when  it 
has  been  extracted,  crushed,  and 
screened.  No  other  processing  of  coal 
would  be  deemed  necessary  before 
being  considered  marketable. 

MMS  Response:  The  proposed 
definition  was  modified  for  purposes  of 
clarity.  The  thrust  of  the  definition  is 
unchanged,  as  an  explicit  notice  that 
MMS  will  not  accept,  as  an  appropriate 
value  for  royalty  purposes,  any  value 
paid  for  coal  which  has  not  been 
conditioned  to  meet  the  minimum 
recognized  market  standard. 

Finally,  the  definition  of  "net-back 
method"  has  been  revised  in  the 
proposed  rules  so  that  it  would  be  clear 
that  the  net-back  procedure  is  to  begin 
from  the  first  downstream  point  at 
which  value  could  be  ascertained  by 
reference  to  arm's-length  contracts  or 
other  comparable  sales. 

Proposed  §  206.253    Coal  subject  to 
royalty— general  provisions. 

This  section  has  not  been  changed 
signficantly  from  the  first  proposed 
rulemaking. 

Proposed  §  206.254    Quality  and 
quantity  measurement  standards  for 
reporting  and  paying  royalties. 

This  section  has  not  been  changed 
significantly. 

Proposed  §  206.255    Point  of  royalty 
determination. 

This  section  has  not  been  changed 
significantly  from  the  first  proposed 
rulemaking.  The  term  "used"  has  been 
added  to  make  it  clear  that  use  of  coal 
by  the  lessee  triggers  the  royalty 
payment  obligation. 

Proposed  §  206.256     Valuation 
standards  for  cents-per-ton  leases. 

This  section  has  not  been  changed 
significantly  from  the  first  proposed 
rulemaking 

Proposed  §  206.257    Valuation 
Standards  for  ad  valorem  leases. 

The  fundamental  approach  of  this 
section  is  the  same  as  in  the  first 
proposed  rulemaking.  However,  several 
changes  have  been  incorporated. 

Paragraph  (a)  has  been  modified 
slightly.  It  would  continue  to  provide 
that  value  for  royalty  purposes  is  the 
value  determined  pursuant  to  this 
section  less  applicable  coal  washing  and 
transportation  allowances,  or  any  other 
applicable  allowances  for  beneficiation. 
See  discussion  of  §  206.255,  above.  The 
paragraph  would  clarify  that  the  royalty 
due  is  equal  to  the  value  for  royalty 
purposes  multiplied  by  the  royalty  rate 
in  the  lease. 


Paragraph  (b)  still  would  provide  that 
the  value  of  coal  which  is  sold  pursuant 
to  an  arm's-length  contract  will  be  the 
gross  proceeds  accruing  to  the  lessee. 
Under  MMS's  existing  regulations  in  30 
CFR  203.250,  the  lessee's  gross  proceeds 
pursuant  to  an  arm's-length  contract  are 
acceptable  as  the  value  for  royalty 
purposes.  The  MMS  believes  that  the 
gross  proceeds  standard  should  be 
applied  to  arm's-length  sales  for  several 
reasons.  The  MMS  typically  accepts  this 
value  because  it  is  well  grounded  in  the 
realities  of  the  marketplace  where,  in 
most  instances,  the  Vsths  owner  will 
strive  to  obtain  the  highest  attainable 
price  for  the  coal  production  for  its  own 
benefit.  The  royalty  owner  benefits  from 
this  incentive. 

It  also  adds  more  certainty  to  the 
valuation  process  for  payors  and 
provides  them  with  a  clear  and  logical 
value  on  which  to  base  royalties.  Under 
the  proposed  regulations,  in  most 
instances,  the  lessee  will  not  need  to  be 
concerned  that  several  years  after  the 
production  has  been  sold  MMS  will 
establish  royalty  value  in  excess  of  the 
arm's-length  contract  proceeds,  thereby 
imposing  a  potential  hardship  on  the 
lessee.  This  is  particularly  a  concern  for 
lessees  who  have  long-term  arm's-length 
contracts  where  sales  prices  under 
newer  contracts  may  be  higher.  If  MMS 
were  to  establish  royalty  value  based  on 
prices  under  those  newer  contracts,  [i.e., 
prices  which  the  lessee  cannot  obtain 
under  its  contract),  the  resulting  royalty 
obligation  could  consume  a  larger 
percentage  of  the  lessee's  proceeds. 

Establishing  gross  proceeds  under  an 
arm's-length  contract  as  the  royalty 
value  also  has  benefits  for  MMS  and 
those  States  that  assist  MMS  in  the 
audit  and  enforcement  efforts.  The  gross 
proceeds  standard  would  give  auditors 
an  objective  basis  for  measuring  lessee 
compliance.  It  would  reduce  audit 
workload  and  reduce  the  administrative 
appeal  burden  that  results  when 
valuation  standards  are  too  subjective, 
particularly  when  values  are  determined 
to  be  in  excess  of  a  lessee's  arm's-length 
contract  gross  proceeds. 

The  MMS  recognizes,  however,  that 
there  must  be  exceptions  to  the  general 
rule  that  the  lessee's  arm's-length 
contract  price  should  be  accepted 
without  question  as  the  value  for  royalty 
purposes.  One  such  situation  is  where 
the  contract  does  not  reflect  all  of  the 
consideration  flowing  either  directly  or 
indirectly  from  the  buyer  to  the  seller. 
For  example,  in  return  for  Seller's 
reduced  price  for  coal  production  from  a 
Federal  lease.  Buyer  may  agree  to 
reduce  the  price  of  coal  it  sells  to 
Seller's  affiliate  from  a  non-Federal 
lease.  This  agreement  is  not  reflected  in 


the  coal  sales  contract  for  the  Federal 
coal.  In  the  event  that  MMS  becomes 
aware  of  consideration  that  exists 
outside  the  contract,  MMS  would  adjust 
the  lessee's  gross  proceeds  to  reflect  the 
additional  consideration.  However,  in 
some  circumstances  the  additional 
consideration  may  not  be  easily 
calculable.  Thus,  even  if  the  parties  are 
not  affiliated  and  the  contract  is  "arm's- 
length,"  MMS  could  require  in 
paragraph  (b)(2)  that  the  coal  production 
be  valued  in  accordance  with  paragraph 
(c),  the  standards  used  to  value  coal 
disposed  of  under  non-arm's-length 
contracts.  Under  these  standards,  the 
lessee's  gross  proceeds  still  may 
determine  value,  but  the  lessee  will  be 
required  to  demonstrate  comparability 
to  other  arm's-length  contracts. 

The  MMS  recognizes  that  some 
parties  may  have  multiple  contracts 
with  one  another.  This  fact  alone  would 
not  cause  a  contract  to  be  treated  as 
non-arm's-length.  Rather,  there  must  be 
some  indication  that  the  contract  in 
question  does  not  reflect  the  full 
agreement  between  the  parties.  The 
proposed  regulations  also  include  a 
provision  in  paragraph  (b)(4)  whereby 
MMS  may  require  a  lessee  to  certify  that 
the  terms  of  its  arm's-length  contract 
reflect  all  the  consideration  flowing  from 
the  buyer  to  the  seller  for  the  coal.  The 
MMS  is  proposing  to  include  this 
provision  because  there  may  be 
circumstances  where  an  auditor  could 
not  reasonably  be  expected  to  find  other 
consideration,  yet  there  is  good  reason 
to  believe  it  exists.  Because  of  the 
potentially  severe  penalties  for  a  false 
certification,  this  will  assure  that  no 
other  consideration  exists  when  the 
certification  is  received. 

In  other  situations  it  may  not  be 
apparent  why  an  arm's-length  contract 
price  is  unusually  low,  yet  the  lessor 
should  not  accept  the  arm's-length 
contract  proceeds  as  value.  It  may  be 
because  of  collusion  between  the  buyer 
and  seller  or  improper  conduct  by  the 
seller,  or  it  could  be  the  result  of  a 
patently  imprudent  contract.  Even  if  the 
contract  is  between  unaffiliated  persons 
and  thus  "arm's-length."  pursuant  to 
paragraph  (b)(3),  if  MMS  determines 
that  the  gross  proceeds  do  not  reflect  the 
reasonable  value  of  the  production 
because  of  misconduct  by  the 
contracting  parties  or  because  the  lessee 
otherwise  has  breached  its  duty  to  the 
lessor  to  market  the  production  for  the 
mutual  benefit  of  the  lessee  and  the 
lessor,  then  MMS  could  require  that  the 
coal  production  be  valued  pursuant  to 
paragraphs  (c)(2)  (ii)  through  (v).  Thus, 
MMS  first  must  determine  that  a  price  is 
unreasonable:  for  example,  by  looking  at 
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comparable  contracts  and  sales.  Then 
MMS  must  determine  that  the 
unreasonably  low  price  was  the  result  of 
misconduct  or  a  breach  by  the  lessee  of 
its  duty  to  market  its  production  for  the 
mutual  benefit  of  itself  and  the  lessor. 

A  breach  of  the  lessee's  duty  to 
market  production  to  the  mutual  benefit 
of  the  lessor  would  include,  but  is  not 
limited  to.  collusion  between  the 
producer/seller  and  buyer,  pricing 
practices  found  by  a  court  or  regulatory 
authority  to  be  incorrect  or  fraudulently 
manipulated,  or  negligence  in 
negotiating  contracts.  The  MMS  would 
give  a  lessee  an  opportunity  to  comment 
when  it  determines  the  lessee  has 
breached  its  duty  to  market  the  coal  for 
the  mutual  benefit  of  the  lessee  and  the 
lessor. 

The  suggestion  that  the  Secretary 
should  determine  whether  each  contract 
is  arm's-length  or  non-arm's-length  was 
implied  in  the  rules.  However,  the  MMS 
has  added  a  clarifying  provision  to 
paragraph  (b)(1)  of  the  proposed  rule 
which  would  provide  that  the  lessee  will 
have  the  burden  of  demonstrating  that 
its  contract  is  arm's-length.  This 
includes  overcoming  presumptions  of 
control  where  two  parties  are  possibly 
affiliated. 

The  MMS  has  determined  that  the 
phrase  "or  which  could  accrue"  should 
be  deleted  in  reference  to  gross 
proceeds  in  paragraph  (b)(1).  Many 
commenters  on  other  product  value 
rules  thought  that  this  phrase  would 
allow  MMS  to  second-guess  the  price 
which  the  lessee  agreed  to  in  its  contract 
by  arguing  that  other  persons  selling  the 
same  product  may  have  received  higher 
prices — thus,  more  proceeds  "could 
have  accrued"  to  the  lessee.  This  was 
not  MMS's  purpose  in  including  the  "or 
which  could  accrue"  language  in  the 
proposed  rule.  Rather.  MMS's  intent  is 
to  ensure  that  royalties  are  paid  on  the 
full  amount  to  which  the  lessee  is 
entitled  under  its  contract,  not  just  on 
the  amount  of  money  it  may  actually 
receive  from  its  purchaser.  However. 
MMS  is  satisfied  that  the  phrase  "the 
gross  proceeds  accruing  to  the  lessee" 
properly  includes  all  consideration  to 
which  the  lessee  is  entitled  under  its 
contract,  not  necessarily  just  what  it 
actually  receives  from  the  buyer. 
Therefore,  the  "or  which  could  accrue" 
phrase  was  unnecessary.  Because  it 
caused  confusion  as  to  MMS's  intent,  it 
is  being  deleted  from  the  proposed  rule. 

Comment:  Many  industry  and  State 
respondents  provided  comments  on 
alternative  valuation  methods  other 
than  gross  proceeds.  Several 
commenters  from  industry  advocated 
adopting  some  form  of  a  cents-per- 
million  British  thermal  units  (Btu) 


valuation  procedure.  This  valuation 
procedure  would  establish  a  value  for 
Federal  and  Indian  coal  based 
exclusively  on  the  coal's  heating  value 
and  would  be  expressed  in  cents-per- 
million  Btu.  The  actual  sale  price  would 
not  be  relevant,  nor  would  other  factors 
such  as  distance  to  market  or  other 
quality  parameters.  In  general,  these 
commenters  claimed  that  this  valuation 
method  was  simple  and  fair  and  that  the 
value  would  be  based  on  the  intrinsic 
heating  value  of  the  coal.  One 
commenter  stated  that  the  cents-per- 
million  Btu  valuation  method  "would 
eliminate  the  unfairness,  inequities  and 
disparities  created  by  an  ad  valorem 
rate."  A  number  of  variations  on  the 
theme  of  cents-per-million  Btu  valuation 
were  offered.  Some  commenters 
recommended  initially  Hxing  the  dollar 
amount  per  million  Btu  and  then 
adjusting  "for  inflation  or  deflation  at 
regular  intervals"  by  use  of  an 
"appropriate  index."  One  commenter 
specified  that  whatever  index  was  used 
"could  be  set  nationally."  One 
commenter  stated  that  MMS  should  use 
a  cents-per-million  Btu  base  value,  but 
"this  value  should  reflect  the  'value  of 
the  coal  at  the  mine  mouth.*  "  One 
industry  and  one  State  respondent 
opposed  using  a  cents-per-million  Btu 
royalty  valuation  method.  The  State 
commenter  noted  that  the  concept  was 
not  simple,  because  to  make  the  method 
fair  "you  would  have  to  bring  some 
other  quality  factors  into  the  coal  that 
are  going  to  have  an  effect  on  the  value 
of  it  at  the  burner."  The  industry 
commenter  expressed  concern  about 
abandoning  the  free  market  concept. 
One  other  industry  commenter 
suggested  that  the  first  sentence  of 
paragraph  (b)  be  rewritten  to  read:  "The 
value  of  coal  for  royalty  purposes  shall 
be  determined  by  the  MMS  on  the  basis 
of  Btus  per  ton  on  a  regional  basis 
through  regulation  that  sets  fair  and 
reasonable  values."  The  commenter 
elaborated,  stating  that  value  should  be 
independent  of  factors  such  as  time  of 
contract  execution,  contract  provisions, 
unit  taxes,  and  transportation 
competitiveness. 

MMS  Response:  The  basic  premise  of 
MMS's  royalty  calculation  methods  is 
that  royalty  should  be  based  on  the 
value  received  by  the  lessee  under  an 
arm's-length  contract  for  selling  the  coal 
(less  allowances).  The  Btu-based  royalty 
concept  is  neither  easy  to  implement  nor 
conducive  to  equitable  administration.  It 
is  not  easy  to  implement  because  MMS 
would  be  charged  with  the 
responsibility  to  establish,  using  some 
rational  method,  an  initial  value  per 
million  Btu.  The  MMS  believes  such  an 
undertaking  could  easily  consume  all 


the  limited  manpower  resources  of  MMS 
without  achieving  an  initial  credible  and 
tenable  value.  The  Btu-based  royalty 
concept  would  be  inequitable  to  many 
lessees  because  the  royalty  value  would 
be  unresponsive  to  the  sulfur  content  or 
other  quality  parameters  affecting  the 
value  of  Federal  or  Indian  coal.  The 
MMS  maintains  that  the  free  market 
value  established  by  an  arm's-length 
sale  is  the  best  measure  of  coal  value  for 
royalty  purposes. 

As  discussed  above,  MMS  is 
proposing  as  an  option  for  public 
comment  a  paragraph  (b)(5)  which 
would  provide  that  notwithstanding  the 
provisions  of  any  other  regulations  in 
Subpart  F.  the  value  of  coal  would  be 
reduced  by  the  amounts  of  Federal 
Black  Lung  Excise  Taxes  and 
Abandoned  Mine  Lands  Fees  (AML 
fees)  authorized  by  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.).  which  are  paid  for 
the  coal.  Thus,  if  a  coal  contract 
provides  that  the  purchaser  is  to 
reimburse  the  lessee  for  Black  Lung  and 
AML  fees,  those  amounts  would  be  part 
of  gross  proceeds,  but  paragraph  (b)(5) 
nevertheless  would  not  require  the 
payment  of  royalty  on  those  amounts. 
Similarly,  even  if  a  coal  contract  does 
not  have  a  separate  reimbursement 
clause,  the  lessee  could  reduce  the  value 
of  coal  for  royalty  payment  purposes  by 
the  amount  of  Black  Lung  and  AML  fees 
the  lessee  is  required  to  pay  for  the  coal 
production.  For  example,  if  the  lessee's 
arm's-length  contract  requires  a  flat 
payment  of  $5.00  per  ton.  then  $5.00  is 
the  lessee's  gross  proceeds.  However,  if 
the  lessee  is  required  to  pay  $0.57  in 
Black  Lung  and  AML  fees,  then  the 
effect  of  paragraph  (b)(5)  would  be  to 
reduce  the  value  of  the  coal  to  $4.43. 

While  it  is  well-established  that  the 
lessee's  gross  proceeds  include  all 
payments  for  coal  production,  including 
reimbursements  received  either  directly 
or  indirectly  by  the  lessee  (see,  e.g. 
Knife  River  Coal  Mining  Co..  29  IBLA  26 
(Feb.  8. 1977);  Knife  River  Coal  Mining 
Co..  43  IBLA  104  (Sept.  24. 1979);  and 
Hoover  &  Bracken  Energies,  Inc.  v.  DOI, 
723  F.2d  1488  (10th  Cir.  1983).  cert, 
denied.  469  U.S.  821  (1984)),  payments 
for  Black  Lung  and  AML  fees  are 
distinguishable  from  other  types  of  fees 
or  costs  imposed  on  coal  producers  or 
on  coal  production  because  these  are 
fees  imposed  by  the  Federal 
Government,  the  lessor.  Thus,  the  lessor 
could  raise  its  royalty  revenues  by 
imposing  or  increasing  such  fees.  For 
this  reason.  MMS  would  like  comment 
on  whether  it  would  be  appropriate  to 
reduce  the  value  of  coal  for  royalty 
payment  purposes  by  the  amounts  the 


lessee  must  pay  for  such  fees  and, 
therefore,  pass  on  to  its  purchaser. 

The  MMS  also  is  proposing  that  the 
provisions  of  paragraph  (b)(5)  would  not 
be  applicable  to  Indian  tribal  and 
allotted  leases.  It  is  MMS's  intention 
that  these  rules  be  revenue  neutral  for 
Indian  leases.  Also,  since  the  Indian 
lessor  does  not  impose  the  AML  and 
Black  Lung  taxes,  the  above-stated 
rationale  for  excluding  these  fees  from 
royalty  value  [i.e.,  that  the  lessor  can 
increase  royalties  by  imposing  or 
increasing  these  taxes)  does  not  apply  to 
Indian  leases.  The  MMS  specifically 
would  like  comment  whether  the 
proposed  exclusion  language  will  be 
sufficient  to  ensure  that  the  exception 
provided  by  paragraph  (b)(5)  will  not  be 
applicable  to  existing  Indian  leases. 

The  MMS  received  many  comments 
that  the  value  of  coal  also  should  be 
reduced  by  amounts  for  State  severance 
taxes.  Most  of  the  arguments  were 
similar  to  those  for  the  AML  fee  and 
Black  Lung  Tax  exclusion.  Although 
excluding  severance  taxes  from  value 
would  be  a  departure  from  long 
established  Departmental  policy,  MMS 
would  like  further  comment  on  whether 
it  should  add  a  deduction  for  State 
severance  taxes  to  paragraph  (b)(5).  It 
would  be  MMS's  intent  not  to  grant  a 
deduction  for  State  severance  taxes 
from  the  value  applicable  to  coal 
production  from  Indian  leases. 

The  MMS  received  many  comments 
from  industry  that  it  is  inappropriate  to 
impose  a  royalty  burden  on  that  portion 
of  the  value  of  coal  which  becomes  the 
royalty  payment:  i.e.,  industry  claims 
that  a  royalty  on  royalty  is  unfair.  This 
issue  can  best  be  understood  by  an 
example.  Assume  a  lease  with  a  12.5 
percent  royalty  rate.  Assume  that  the 
lessee  sells  100,000  tons  of  coal  under  an 
arm's-length  contract  at  $10  per  ton  for  a 
total  of  $14)Oaooa  Historically.  MMS 
would  consider  the  value  for  royalty 
purposes  to  be  the  $14)00,000  and  would 
require  a  royalty  payment  of  12.5 
percent  or  $125,000. 

Those  who  advocate  that  it  is  unfair 
to  pay  royalty  on  royalty  first  would 
divide  the  proceeds  by  1.125  to  remove 
the  royalty  portion  of  the  proceeds 
($1,000,000  divided  by  1.125= 
$888,888.88).  The  result  then  would  be 
multiplied  by  the  royalty  rate  to 
determine  the  royalty  payment 
($888,888.88  X  .125=$111.111.11).  The 
MMS  is  not  proposing  regulatory 
language  on  this  suggested  exclusion 
but,  in  view  of  the  many  comments 
received.  MMS  would  like  public 
comment  on  whether  it  should  include  in 
the  final  rule  a  provision  which  would 
reduce  the  v^ue  of  coal  by  an  amount 
equal  to  the  difference  between:  (1)  the 


value  of  the  coal:  and  (2)  the  value  of  the 
coal  divided  by  (1  +  the  royalty  rate). 
This  provision  also  would  result  in 
reduced  royalty  values  in  situations 
where  the  lessee  has  a  royalty 
reimbursement  provision  in  its  contract. 

As  discussed  above,  the  definition  of 
gross  proceeds  includes  payments  made 
under  take-or-pay  clauses  in  contracts 
and  similar  clauses  which  MMS 
considers  to  be  consideration  for 
production.  Paragraph  (b)(6)  would 
reflect  the  fact  that  the  purchaser  may 
make  certain  payments  to  a  lessee  under 
the  contract  that  are  not  part  of  the  total 
amount  or  consideration  which  the 
purchaser  pays  for  the  purchase  of  the 
product.  For  example,  payments  made 
for  lessee  provided  services  that  are 
totally  unrelated  to  the  production  and 
sale  of  coal  would  not  be  regarded  as 
part  of  the  total  effective  price  paid  for 
coal  purchases  under  the  contract.  By 
way  of  contrast  if  the  contract  required 
the  purchaser  to  continue  to  make 
payments  for  certain  mine  operation 
costs,  such  payments  would  be  royalty- 
bearing. 

The  MMS  recognizes  that  coal  sales 
contracts  may  contain  provisions  that 
are  unique  in  form  to  that  contract  and 
the  effect  of  which  must  be  examined  on 
the  specific  facts  of  the  transaction. 
Ordinarily,  payments  made  under 
contract  clauses  that  allocate  the  risk  of 
production  and  the  risk  of  market 
demand  and  ensure  a  minimum  return  to 
the  seller  for  the  sale  of  the  product  (i.e.. 
take-or-pay  clauses  and  similar  clauses) 
are  part  of  the  total  consideration  paid 
for  the  product  and  are  royalty-bearing. 
In  all  instances,  the  substance  of  the 
contract  clause  or  payment  involved, 
and  not  its  form,  will  control. 

In  the  comments  received  from 
industry,  many  different  types  of 
payments  were  identified  and  questions 
raised  as  to  whether  they  would  be 
royalty  bearing.  These  include: 

1.  Damages  recovered  under  a  court 
judgment  for  the  purchaser's  breach  of 
the  sales  contract; 

2.  Payments  made  under  a  force 
majeure  clause: 

3.  "Settlement"  payments  made  to 
terminate  a  sales  contract  before  the 
contractually-specified  termination  date: 
this  includes  situations  where  there  may 
or  may  not  be  a  follow-on  contract; 

4.  Payments  for  assignment  of  an 
interest  in  the  lease: 

5.  Payments  not  designated  as  part  of 
the  purcheise  price  but  made  on  a 
periodic  or  regularly  scheduled  basis 
under  the  contract; 

6.  Payments  not  designated  as  part  of 
the  purchase  price,  which  may  or  may 
not  vary  with  the  amount  of  coal 
delivered,  and  paid  on  a  one-time  or  not 


regularly  scheduled  basis  under  the 
contract  in  a  specific  sum  or  calculated 
under  a  prescribed  formula; 

7.  Payments  or  reimbursements  for 
services  or  processing  costs  customarily 
the  responsibility  of  the  lessee,  including 
that  required  to  put  the  product  in 
marketable  condition: 

8.  Minimum  payment  obligations, 
price  guarantees,  or  deficiency  charges; 
and 

9.  Payments  which  are  accepted  by 
public  service  commissions  as  made  for 
purposes  other  than  for  coal  received. 

The  MMS  specifically  solicits 
comment  on  whether  payments  or 
reimbursements  in  these  categories 
constitute  part  of  the  total  consideration 
paid  for  the  purchase  of  the  product. 
Under  the  proposed  provision,  the  lessee 
would  have  the  opportunity  to 
demonstrate  that,  under  the  terms  of  its 
contract,  the  payment  made  was  not 
part  of  the  consideration  for  production. 
However,  unless  MMS  concurs  with  the 
lessee's  position,  royalty  payment  will 
be  due  on  that  payment. 

Paragraph  (c)  would  apply  to  coal 
production  that  is  not  sold  pursuant  to 
an  arm's-length  contract.  Valuation 
benchmarks  would  have  to  be 
considered  in  the  prescribed  order  with 
the  value  based  upon  the  first  applicable 
benchmark.  The  first  benchmark  is  still 
based  upon  the  lessee's  gross  proceeds 
from  the  disposition  of  the  coaL 
However,  the  proposed  rule  has  been 
modifed  so  that,  before  the  lessee's 
gross  proceeds  would  be  acceptable  as 
value,  they  must  be  equivalent  not  just 
to  the  gross  proceeds  under  the  lessee's 
other  arm's-length  contracts,  but  they 
must  be  equivalent  to  the  gross  proceeds 
under  arm's-length  contracts  involving 
other  buyers  and  sellers  in  the  area.  The 
effect  of  this  change  is  to  combine  what 
previously  were  the  first  and  second 
benchmarks  and  broaden  the  base  of 
comparability  in  the  first  benchmark. 
The  other  provisions  of  the  first 
benchmark,  including  the  comparability 
criteria,  are  not  changed. 

Where  value  is  determined  based  on 
the  benchmarks,  the  adjustments  from 
§§  206.257(b)  (5)  and  (6).  if  adopted, 
would  apply.  These  adjustments,  which 
have  been  proposed  for  comment,  relate 
to  amounts  for  such  costs  as  AML  fees. 
Black  Lung  Taxes,  State  severance 
taxes,  and  the  royalty-on-royalty  issue. 
This  would  apply  both  where  there  is  a 
reimbursement  clause  for  these  costs 
and  where  the  cost  is  embedded  in  a  net 
price.  In  some  cases  it  may  not  be 
appropriate  to  make  any  further 
deduction  for  these  items,  for  example, 
where  the  value  determined  under  the 


26952 


Federal  Register  /  Vol.  53.  No.  136  /  Friday.  July  15.  1988.  /  Proposed  Rules 


benchmarks  already  does  not  include  a 
state  severance  tax  component. 

The  MMS  received  many  comments 
on  the  benchmarks.  However,  there  was 
no  one  issue  that  received  considerable 
comment.  The  MMS  will  address  the 
comments  in  the  final  rulemaking. 

The  remaining  benchmarks  for  valuing 
coal  disposed  of  under  non-arm's-length 
contracts  were  not  changed. 

It  has  come  to  MMS's  attention  that 
there  may  exist  a  disparity  between  the 
current  market  value  of  coal  and  the 
prices  for  coal  paid  under  contracts 
between  affiliates  (e.g.,  a  coal  mining 
company  owned  by  an  electric  utility) 
which,  in  many  instances,  are  based  on 
mining  costs.  In  today's  environment, 
mining  costs  often  exceed  the  price  for 
which  coal  can  be  sold  in  the 
marketplace.  Some  coal  industry 
members  have  questioned  whether  it  is 
reasonable  to  use  these  "gross 
proceeds"  as  a  royalty  value,  or  whether 
value  should  be  based  upon  factors  that 
more  contemporaneously  reflect  the 
coal's  value  in  the  open  market. 

For  mine-mouth  or  captive  mine 
situations,  the  coal  industry  has 
commented  that  in  today's  weak  market 
MMS  should  not  receive  a  royalty 
computed  on  a  cost-based  contract  that 
exists  between  afHIiates.  Therefore. 
MMS  specifically  requests  comments  on 
whether  the  Hnal  rules  should  include  a 
provision  whereby  royalty  value  for 
non-arm's-length  sales  in  mine  mouth  or 
captive  mine  situations  should  be  based 
principally  on  current  market 
determinants  (such  as  spot  prices) 
which  several  coal  industry  commenters 
advocated. 

Paragraph  (d)  has  been  modified  from 
the  first  proposal.  Paragraph  (d)(1)  still 
would  provide  that  value  determinations 
under  paragraph  (c)  do  not  require 
MMS's  prior  approval.  However,  the 
lessee  would  be  required  to  retain  all 
data  that  would  be  subject  to  review 
and  audit.  The  MMS  could  direct  a 
lessee  to  use  a  different  value  if  it 
determines  that  the  lessee's  reported 
value  is  inconsistent  with  the 
requirements  of  the  regulations. 

Paragraph  (d)(2)  would  require  a 
lessee  to  make  sales  and  sales  quantity 
data  available  to  authorized  MMS. 
State,  and  Indian  representatives,  to  the 
Inspector  General  of  the  Department  of 
the  Interior,  and  to  other  authorized 
persons. 

Paragraph  (d)(3)  would  continue  to 
provide  a  notification  requirement  if  a 
lessee  determined  value  using  the 
second  through  fifth  benchmarks. 

Paragraph  (e)  has  been  added  to 
clarify  that  if  a  lessee  improperly 
determines  value,  it  would  be  liable  for 


both  the  additional  royalties  and 
interest. 

The  first  proposed  rule  included  a 
provision  in  paragraph  (h)  that  lessees 
could  request  value  determinations  from 
MMS.  That  provision  now  is  in 
paragraph  (f). 

Proposed  paragraph  (g)  establishes 
gross  proceeds  as  a  minimum  value. 
This  provision  is  unchanged  from  the 
first  proposal  except  that  the  specific 
reference  to  gix)S8  proceeds  "which 
could  accrue"  was  deleted.  The  reason 
for  this  change  was  discussed  above 
with  regard  to  paragraph  (b)(1). 

Paragraph  (h).  which  requires  the 
lessee  to  place  coal  in  marketable 
condition  at  no  cost  to  the  lessor,  is 
unchanged  from  the  first  proposal.  The 
MMS  specifically  requests  comments  on 
whether  or  not  this  section,  plus  the 
definition  of  marketable  condition, 
requires  further  development  in  these 
coal  regulations  to  provide  better 
guidance  for  the  lessee.  Commenters  are 
requested  to  provide  specific 
suggestions  for  changes  to  the  regulatory 
language. 

Paragraph  (i)  imposes  a  diligence 
requirement  on  lessees.  This  section 
would  require  a  lessee  to  pay  royalty  in 
accordance  with  its  contract  price,  but 
also  expressly  would  recognize  that 
contract  prices  may  be  amended 
retroactively.  Retroactive  price 
adjustments  would  be  limited  to  2  years. 
The  MMS  is  aware  that  often  there  is  a 
process  of  negotiation  that  occurs  before 
the  contract  is  formally  amended  and 
that  lower  payments  may  be  received  in 
the  interim.  Royalties  may  be  paid  on 
the  gross  proceeds  received  by  the 
lessee  until  all  reasonable  attempts  to 
force  the  purchaser  to  renegotiate  the 
contract  or  to  comply  with  the  existing 
contract  are  exhausted,  provided  the 
lessee  takes  proper  and  timely  action  to 
receive  prices  or  benefits  to  which  it  is 
entitled,  or  to  revise  the  contract 
retroactively.  Thus,  the  MMS  will  accept 
a  renegotiated  or  a  revised  contract 
price  if  the  main  reason  for  renegotiating 
or  revising  the  contract  is  not  solely  to 
reduce  royalties.  However,  if  a  higher 
price  can  be  legally  enforceable  under  a 
contract  and  the  lessee  is  not  diligent  in 
obtaining  that  price,  royalties  will  be 
due  on  that  higher  price. 

The  MMS  has  added  a  new  paragraph 
(j)  to  the  proposed  rules  which  would 
provide  that,  in  those  situations  where 
MMS  may  make  a  preliminary  value 
determination  in  the  course  of 
monitoring  compliance  with  these 
regulations,  the  determination  will  not 
be  binding  until  MMS  has  done  an  audit 
and  the  audit  formally  is  closed.  The 
MMS  intends  to  issue  further  guidelines 
on  when  an  audit  is  closed. 


Paragraph  (k)  includes  some  minor 
changes  to  the  paragraph  originally 
proposed  as  paragraph  (i). 

Proposed  §  206.258    Washing 
allowances — general. 

The  MMS  received  many  comments 
on  the  limitations  on  washing 
allowances  contained  in  the  first 
proposed  rule.  Industry  generally 
objected  to  any  limit  on  allowances. 
Most  State  and  Indian  commenters 
thought  the  limits  were  not  sufficiently 
restrictive.  In  this  further  notice  of 
proposed  rulemaking.  MMS  is  not 
proposing  a  threshold  requiring  MMS 
approval  to  exceed  that  threshold.  The 
purpose  of  a  threshold  is  to  assist  MMS 
in  monitoring  allowances.  Because  there 
are  few  coal  leases,  and  only  a  small 
number  of  those  coal  leases  involve 
washing  allowances.  MMS  does  not 
believe  that  a  threshold  would  be 
necessary  to  monitor  the  reasonableness 
of  allowances.  In  fact.  MMS  is  aware  of 
only  one  instance  where  a  washing 
allowance  would  have  exceeded  the 
threshold.  The  rules  would  continue  to 
provide  that  a  washing  allowance  could 
not  reduce  the  value  for  royalty 
purposes  to  zero. 

The  MMS  also  has  added  a  paragraph 
which  would  clarify  that,  if  a  lessee 
improperly  determines  a  washing 
allowance,  the  lessee  would  be  liable  for 
any  additional  royalties  plus  interest. 

Proposed  §  206.259    Determination  of 
washing  allowances. 

If  a  lessee  has  an  arm's-length 
contract  for  coal  washing  under 
paragraph  (a),  the  allowance  would  be 
the  reasonable  actual  costs  incurred  by 
the  lessee.  This  paragraph  was  not 
changed  from  the  first  proposal,  but 
MMS  has  added  two  new  paragraphs  to 
address  situations  where  a  contract, 
though  arm's-length,  should  be  treated 
as  non-arm's-length  pursuant  to 
paragraph  (b).  The  first  situation  is 
where  MMS  determines  that  the  coal 
washing  contract  reflects  more  than  the 
consideration  transferred  from  the 
lessee  to  the  wash  plant  operator  for  the 
washing:  i.e..  the  washing  cost  has  been 
inflated.  The  second  situation  is  where 
the  MMS  determines  that  there  has  been 
misconduct  by  or  between  the 
contracting  parties,  or  because  the 
lessee  otherwise  has  breached  its  duty 
to  the  lessor  to  market  the  production 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor.  The  types  of  misconduct  or 
breach  of  duty  that  would  trigger 
application  of  these  provisions  are 
essentially  the  same  as  those  discussed 
above  in  the  valuation  section. 
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Paragraph  (b).  which  is  applicable  to 
non-arm's-length  coal  washing 
situations,  has  not  been  changed 
significantly  from  the  first  proposal.  It 
would  continue  to  be  a  cost-based 
determination.  The  MMS  has  made 
some  changes  to  the  provisions  relating 
to  reporting  of  allowances  in  response  to 
comments  that  the  first  proposal  was 
somewhat  unclear.  Under  paragraph 
(b)(1).  no  washing  allowance  may  be 
taken  before  a  Form  MMS-4292  is  filed. 
Washing  allowances  may  be  claimed 
retroactively  for  a  period  of  3  months 
prior  to  the  month  the  form  is  filed. 
Thus,  if  a  lessee  takes  an  allowance  for 
January,  February,  and  March  but  does 
not  file  the  form  until  April  15,  the  lessee 
will  be  entitled  to  the  allowance  but  will 
owe  interest  for  the  time  period  that  it 
was  taken  before  it  was  authorized. 

The  MMS  received  many  comments 
on  the  rate  of  return  to  be  used  in  the 
cost  computation.  Paragraph  (b)(2)(v) 
now  would  provide  that  the  rate  of 
return  will  be  the  industrial  rate 
associated  with  Standard  and  Poor's 
BBB  rating.  This  is  the  same  rate 
adopted  in  the  oil  and  gas  rules,  and  the 
preambles  provide  an  extensive 
explanation  of  this  issue  (Oil — 53  FR 
1212-1214:  Gas— 53  FR  1262-1263). 
However,  as  noted  in  those  preambles. 
MMS  is  preparing  a  notice  of  proposed 
rulemaking  to  again  address  the  rate  of 
return  issue. 

In  the  gas  processing  regulations, 
MMS  provided  an  exception  to  the  cost- 
based  approach  in  certain 
circumstances  where  the  plant  operator 
provides  services  imder  arm's-length 
contracts.  See  30  CFR  206.159(b)(4).  The 
MMS  requests  comments  on  whether  or 
not  a  similar  provision  should  be 
included  for  coal  washing. 

As  noted  above,  MMS  has  modified 
the  reporting  requirements  in  paragraph 
(c).  This  paragraph  generally  is  self- 
explanatory.  One  change  is  that 
washing  allowances  in  effect  on  the 
effective  date  of  the  regulations  would 
be  allowed  to  continue  until  their 
termination  date. 

Section  206.260    Allocation  of  washed 
coal. 

This  section  was  not  changed  from  the 
first  proposal. 

Proposed  §  206.261     Transportation 
allowances — general. 

This  section  would  provide  generally 
for  a  transportation  allowance  when 
coal  is  not  sold  at  the  mine  or  wash 
plant  near  the  mine.  The  MMS  received 
many  comments  on  transportation 
allowances  from  industry.  States  and 
Indians. 


Comment:  Indian  commenters 
recommended  that  paragraph  (a) 
provide  for  a  negotiated  allowance  for 
Indian  lessors.  One  of  these  commenters 
explained  that  "certain  transportation 
costs,  unless  cited  in  the  lease,  are  a 
matter  of  negotiated  settlement  between 
the  lessor  and  lessee  and  not  subject  to 
an  arbitrary  allowance."  The  other 
Indian  commenter  stated  that 
transportation  allowances  were  a 
reversal  of  past  MMS  practice  and 
would  be  difficult  to  administer.  This 
commenter  stated,  "Transportation 
costs  should  simply  not  be  deducted 
from  the  value  on  which  a  company 
pays  royalties  to  the  Tribes." 

MMS  Response:  The  MMS  and  its 
predecessor  agency,  the  Conservation 
Division,  U.S.  Geological  Survey,  have 
maintained  a  policy  of  providing  coal 
transportation  allowances  to  lessees 
that  transport  coal  to  distant  points  of 
sale  at  their  own  expense.  As  a  matter 
of  policy,  MMS  considers  the 
assessment  of  ad  valorem  royalty  on 
sale  prices  inclusive  of  value  added  by 
transportation  to  be  an  improper  royalty 
practice  leading  to  disincentives  for  the 
lessee  to  seek  out  and  exploit  all 
available  markets.  Unless  specifically 
prohibited  by  lease  terms,  these  rules 
would  continue  the  past  practice  of 
allowing  deductions  for  those  selling 
arrangements  that  specify  remote  points 
of  sale. 

Comment  Paragraph  (b)(1)  of  the 
original  proposed  rules,  which 
establishes  thresholds  on  transportation 
allowances,  received  numerous 
comments.  Many  industry  commenters 
objected  to  any  limit  for  transportation 
allowances.  One  industry  commenter 
maintained  that  "Any  standard  other 
than  actual  transportation  costs  is 
arbitrary  and  places  the  burden  on 
industry  to  then  apply  for  a  full 
deduction."  Another  industry 
commenter  characterized  the  limit  "to 
be  an  arbitrary  amount  intended  for  the 
sole  purpose  of  increasing  royalties." 
One  industry  commenter  staled  that 
"The  coal  mine  operator  should  have  the 
freedom  to  be  able  to  market  its  product 
wherever  possible  without  the 
requirement  to  obtain  the  approval  of 
the  Director  when  transportation  costs 
exceed  the  value  of  the  coal."  Over  20 
commenters  offered  similar  rationales, 
most  stating  there  was  no  justification  to 
any  limit. 

One  industry  commenter  suggested 
the  50-  and  75-percent  limits  of  the 
proposed  rules  "should  be  established 
as  a  guideline  only  so  that  MMS  can 
freely  exercise  its  authority  to  allow 
charges  in  excess  of  these  amounts." 

State  and  Indian  respondents  opposed 
the  limits  of  paragraph  (b)(1)  citing  that 


the  limits  are  too  high.  A  State 
commenter  recommended  reducing 
allowance  limits  to  33-35  percent  and 
explained,  "It  has  been  our  experience 
that  published  acceptable  allowances  or 
deductible  expenses  often  become  self 
fulfilling  [sic]  prophecies  providing 
targets  to  be  attained  by  some  lessees." 
The  Indian  commenter  maintained  that 
the  75-percent  limit  for  combined 
washing  and  transportation  was  too 
high  and  recommended  that  the  limit  not 
exceed  50  percent  of  the  value  of  the 
coal. 

MMS  Response:  The  50-  and  75- 
percent  transportation  allowance 
thresholds  that  were  initially  proposed 
are  not  retained  in  these  proposed  rules. 
The  purpose  of  a  threshold  is  to  assist 
MMS  in  monitoring  the  reasonableness 
of  allowances.  Because  there  are  few 
coal  leases,  and  only  a  few  of  those 
involve  significant  transportation 
allowances,  MMS  does  not  believe  that 
a  threshold  or  limit  is  necessary.  The 
rules  would  provide  that  the  allowances 
cannot  reduce  the  value  for  royalty 
purposes  to  zero. 

Comment:  One  Indian  commenter 
stated  the  proposed  regulations  did  not 
clearly  prohibit  leases  with  cents-per- 
ton  royalty  terms  from  receiving 
transportation  allowances. 

MMS  Response:  Allowances  for 
cents-per-ton  leases  are  specifically 
prohibited  by  the  regulations  at 
S  206.256(c). 

Section  205.261(c)  would  provide  that 
lessees  would  not  be  required  to 
allocate  costs  between  coal  and  waste 
products.  Allowances  would  be 
permitted  for  the  total  tonnage 
transported,  even  for  coal  that  is 
transported  to  a  wash  plant  for  washing. 

The  MMS  has  reviewed  all  the 
comments  received  to  date.  Section 
206.262  is  being  proposed  again  with 
only  minor  modifications  from  the  first 
proposal. 

Proposed  §  206.262    Determination  of 
transportation  allowances. 

This  section  was  proposed  initially  as 
paragraph  (d)  of  the  transportation 
allowance  section.  The  MMS  has  added 
a  separate  section  for  clarity  and  to 
simplify  numbering. 

This  section  has  not  been  changed 
significantly  from  the  first  proposed 
rules.  Some  changes  were  made  to  the 
reporting  requirements  and  effective 
date  mechanisms  for  ease  of 
understanding.  These  and  other  changes 
are  similar  to  those  made  to  the  washing 
allowance  rules  that  were  discussed 
above.  Likewise,  many  of  the  comments 
received  on  this  section  were  similar  to 
those  received  for  washing  allowances. 
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such  as  comments  addressing  rate  of 
return. 

Pursuant  to  this  section,  MMS 
generally  would  accept  arm's-length 
transportation  costs.  The  MMS  also  has 
added  two  new  paragraphs  to  address 
situations  where  a  contract,  though 
arm's-length,  should  be  treated  as  non- 
arm's-length  pursuant  to  paragraph  (b). 
The  first  situation  is  where  MMS 
determines  that  the  transportation 
contract  reflects  more  than  the 
consideration  transferred  from  the 
lessee  to  the  transporter  for  the 
transportation;  i.e..  the  transportation 
cost  has  been  inflated.  The  second 
situation  is  where  MMS  determines  that 
there  has  been  misconduct  by  or 
between  the  contracting  parties,  or 
because  the  lessee  otherwise  has 
breached  its  duty  to  the  lessor  to  market 
the  production  for  the  mutual  benefit  of 
the  lessee  and  the  lessor.  The  types  of 
misconduct  or  breach  of  duty  that  would 
trigger  application  of  these  provisions 
are  essentially  the  same  as  those 
discussed  above  in  the  valuation 
section. 

For  non-arm's-length  contracts,  the 
allowance  generally  would  be  based 
upon  the  lessee's  reasonable  actual 
costs  for  transportation.  The  cost 
calculation  procedure  has  not  been 
changed  from  the  initial  proposal.  The 
MMS  also  is  proposing  to  add  a  new 
paragraph  (b)(3)  whereby  the  lessee 
could  apply  to  MMS  for  an  exception 
from  the  requirement  that  it  compute 
actual  costs  if  the  lessee  has  a 
transportation  rate  approved  by  a 
regulatory  authority  and  the  rate  is  not 
excessive  as  compared  to  other  arm's- 
length  contracts.  If  there  are  no  other 
arm's-length  contracts  to  use  for 
comparison,  other  criteria  apply. 

The  MMS  also  received  some 
comments  that  provision  should  be 
made  for  new  technology  transportation 
systems  which  may  justify  a  different 
type  of  allowance  procedure  or  a  means 
for  modifying  the  proposed  procedure, 
such  as  allowing  for  a  greater  rate  of 
return  on  investment  for  the  increased 
risk.  The  MMS  would  like  comment  on 
this  issue,  describing  the  new 
technology  and  what  provisions  should 
be  added  to  the  rules. 

Discussion  of  the  Coal  and  Electric 
Utility  Industries'  Proposal  for  Valuing 
Federal  and  Indian  Coal. 

On  July  9, 1987,  the  Department 
reopened  the  coal  comment  period  for  14 
days.  During  this  second  comment 
period,  the  Department  received 
additional  significant  comments  from 
principal  interested  parties  raising 
issues  that  merited  further  consideration 
and  response  from  the  public.  To  allow 


for  this  further  consideration,  the 
Department,  once  again,  reopened  the 
comment  period  on  August  12, 1987,  for 
60  days  to  give  interested  persons  an 
opportunity  to  obtain  from  DOi  copies  of 
three  specific  comments  received  from 
industry.  State,  and  Indian 
representatives  and  then  to  provide  a 
response  for  DOI  to  consider  in 
developing  a  final  rulemaking. 

Comment:  The  industry  comments 
were  submitted  as  a  joint  proposal  by 
six  groups  representing  the  coal 
producers  and  electric  utilities.  This 
proposal  included  a  comprehensive, 
section-by-section  set  of  revisions  to  the 
January  proposed  rulemaking,  including 
a  justification  for  the  suggested 
modifications.  The  most  significant 
revision  in  the  joint  industry  proposal  is 
to  set  aside  the  valuation  standards 
contained  in  MMS's  January  15, 1987. 
proposed  rulemaking  and  substitute, 
instead,  the  concepts  of  "gross  royalty 
value"  and  "net  royalty  value."  Industry 
stated  the  basis  for  their  proposal  is  the 
Internal  Revenue  Code's  (IRC)  concept 
of  "gross  income  from  property"  as  used 
for  depletion  allowance  calculations 
(IRC  613).  This  "gross  royalty  value" 
would  be  increased  by  amounts  for  non- 
Federal  royalties  and  reduced  by 
processing  allowances  and  amounts 
based  on  Federal  Black  Lung  excise 
taxes.  Abandoned  Mine  Land  fees,  and 
State  and  local  taxes  (such  as  severance 
taxes).  The  resulting  figure  would  be  the 
"net  royalty  value"  upon  which  royalties 
would  be  paid.  The  "gross  royalty 
value"  would  exclude  outbound  (long- 
distance) transportation  costs  incurred 
with  f.o.b.  destination  sales.  "Gross 
royalty  value"  would  also  exclude  take- 
or-pay  payments  for  royalty  assessment. 

The  Department  has  received 
considerable  comments  on  the  joint 
industry  proposal.  A  letter  from 
Governor  Schwinden  of  Montana, 
representing  his  views  and  those  of  the 
Governors  of  Colorado.  New  Mexico, 
and  Wyoming,  generally  opposed  the 
joint  industry  proposal  and  supported 
continued  reliance  on  the  proposed 
valuation  procedures.  Several 
Governors  subsequently  wrote 
individual  letters  to  express  personal 
opinions  where  their  views  differed  from 
that  of  the  consensus  view.  Governor 
Sullivan  of  Wyoming  and  Governor 
Romer  of  Colorado  indicated  they  could 
support  exclusion  of  royalty 
reimbursements  from  gross  proceeds  to 
address  the  "royalty  on  royalty"  issue. 

Governor  Sinner  of  North  Dakota 
urged  the  Department  to  continue  the 
ongoing  review  of  product  valuation  and 
expressed  specific  concerns  regarding 
the  production  of  lignite  in  his  State. 


Numerous  comments  were  submitted 
by  electric  utility  firms  and  from 
Governors  of  States  that  consume 
substantial  quantities  of  western  coal 
production.  These  commenters  urged 
adoption  of  the  joint  industry  proposal, 
stating  that  the  joint  industry  proposal 
would  reduce  fuel  costs,  which  in  turn 
would  reduce  consumer  electricity  costs. 
Some  commenters  supported  the 
valuation  proposal  by  rationalizing  that 
a  reduced  valuation  basis  would 
compensate  for  the  increased  ad 
valorem  royalty  rates  now  required 
under  the  MLA. 

No  Indian  Tribe  or  allottee  submitted 
written  comments  concerning  the  joint 
industry  proposal.  However,  Mr.  Donald 
R.  Wharton.  Assistant  Attorney  General 
for  Natural  Resources,  The  Navajo 
Nation,  offered  comments  to  the 
Subcommittee  on  Mineral  Resources 
Development  and  Production  during  the 
Oversight  Hearing  on  Proposed  Coal 
Product  Valuation  Rules  on  November 
16. 1987.  Mr.  Wharton  opposed  the  joint 
industry  proposal,  stating:  "Industry's 
deletion  of  the  concept  of  'gross 
proceeds'  for  royalty  payment  purposes 
is  inconsistent  with  the  concept 
underlying  the  present  valuation 
regulations — that  royalties  from  ad 
valorem  leases  be  based  on  a 
percentage  of  gross  proceeds.  We  urge 
MMS  to  retain  the  'gross  proceeds' 
methodology  for  valuation." 

MMS  Response:  The  Department 
expended  considerable  effort  in 
reviewing  the  joint  industry  proposal. 
Representatives  from  MMS  and  from  the 
Department  met  separately  with 
representatives  of  the  Internal  Revenue 
Service  (IRS)  to  discuss  the  operation  of 
the  "gross  income  from  property"  rules 
and  the  computation  of  the  percentage 
depletion  allowance.  Also,  analysts  in 
the  MMS  reviewed  the  potential 
advantages  and  disadvantages  of 
revenue  problems  that  could  arise  if  the 
joint  industry  proposal  were  adopted  as 
the  basis  of  coal  royalty  valuation.  The 
MMS  analysts  solicited  input  from 
States  and  coordinated  with  principal 
industry  representatives  to  arrive  at  a 
mutually  agreed  upon  range  of  royalty 
revenue  amounts  that  would,  in  the 
collective  judgment  of  the  States,  MMS. 
and  industry,  most  likely  occur  if  the 
joint  industry  proposal  were  accepted. 

Following  this  extensive  review,  MMS 
decided  not  to  adopt  the  joint  industry 
proposal.  The  following  reasoning  is 
provided  to  explain  MMS's  decision. 

1.  The  Joint  InduMry  Proposal  is  not 
Readily  Adaptable  to  Lease  Accounting. 

The  MMS  is  required  to  collect  and 
account  for  royalties  on  a  lease  basis. 
Royalty  rates  may  vary  from  lease  to 


lease;  prices  will  vary  from  contract  to 
contract:  and  contracts  may  dedicate 
specific  reserves.  The  IRS  determination 
is  made  on  a  taxpayer  basis,  which 
would  be  an  aggregate,  at  least,  of  all 
leases  and  contracts  for  a  single  mine, 
and  could  conceivably  encompass  more 
than  one  mining  operation.  Thus,  the 
industry  proposal  seems  to  be 
inconsistent  with  the  basis  on  which 
MMS  must  collect  and  account  for 
royalties.  Making  the  proposal 
consistent  with  MMS  needs  would 
require  that  MMS  develop  an  allocation 
procedure  to  convert  depletable  income 
tu  a  lease  basis.  Such  a  procedure  would 
likely  be  expensive  and  require  the  use 
of  simplifying  assumptions  to  the  extent 
of  being  unacceptable. 

2.  foint  Industry  Proposal  Has  No 
Relation  to  Historical  Federal  Royalty 
Valuation  Practices. 

The  Joint  Industry  Proposal  introduces 
a  royalty  valuation  concept  that  has 
never  been  used  in  the  valuation  of  any 
leasable  mineral.  The  Joint  Industry 
Proposal  valuation  concept  is  not 
consistent  with  the  Department  of  the 
Interior's  current  valuation  procedure 
for  coal.  Also,  the  Joint  Industry 
Proposal  is  inconsistent  with  existing 
royalty  valuation  procedures  for 
noncoal  solid  minerals;  e.g.,  sodium  and 
potassium,  which  have  not  been 
substantially  revised  since  1978. 

3.  /oint  Industry  Proposal  Has  No 
Relation  to  Prior  Statutory 
Interpretation. 

The  Mineral  Leasing  Act  of  1920  (Act), 
as  amended  specifically  by  the  Federal 
Coal  Leasing  Amendments  Act  of  1976. 
requires  that: 

A  lease  shall  require  payment  of  a  royalty 
in  such  amount  as  the  Secretary  shall 
determine  of  not  less  than  12V4  per  centum  of 
the  value  of  coal  as  defined  by  regulation, 
except  the  Secretary  may  determine  a  lesser 
amount  in  the  case  of  coal  recovered  by 
underground  mining  operations. 

The  Act  and  leases  issued  under  the 
Act  do  not  define  value,  gross  value, 
gross  proceeds,  or  value  of  production, 
or  how  to  arrive  at  those  values. 

However,  a  long  history  of  royalty 
valuation  rulemaking  for  all  leasable 
minerals  shows  a  consistent  adherence 
to  common  principles  of  valuation.  The 
Joint  Industry  Proposal  departs  from 
previous  administrative  interpretations 
of  legislation  and  in  this  regard  strays 
from  "original  intent"  that  has  been 
established  by  longstanding  practice. 

4.  The  Joint  Industry  Proposal  Creates 
New  Auditing  Problems. 

The  Joint  Industry  Proposal  would  be 
a  new  and  complex  approach  to  coal 
royalty  value  determinations.  If  is 
^significantly  different  from  the  existing 
.valuation  methodology  used  for  coal  and 


other  minerals.  As  a  result,  MMS  (as 
well  as  State  and  Indian)  auditors  would 
be  required  to  releam  an  entirely  new 
system.  This  necessarily  would  delay 
many  audits. 

Proposed  §  206.263    Contract 
submission. 

Comment:  Section  206.263(a).  which 
requires  sales  contract  submittal  upon 
MMS  request,  received  many  industry 
comments  and  one  Indian  comment.  All 
comments  except  the  one  Indian 
comment  opposed  the  submittal 
requirement.  The  Indian  commenter 
recommended  "No  changes"  to  the 
language  of  this  section.  Most  industry 
commenters  stated  that  MMS  should 
have  free  access  for  review  of  contracts 
at  the  lessee's  place  of  business.  In 
objecting  to  the  requirement  of  possible 
contract  submittal,  one  industry 
commenter  stated  that  "Coal  supply 
agreements  contain  extremely 
proprietary  information,  which,  if 
divulged  to  the  public  and/or 
competitors,  can  have  a  significantly 
negative  impact  upon  both  the  coal 
buyer  and  the  coal  seller."  Another 
industry  commenter  expressed  the  same 
concern,  stating  that  if  contracts  are 
sent  to  MMS,  it  would  "unnecessarily 
increase  the  risk  of  unwarranted 
disclosure  of  highly  confidential, 
proprietary  information  *  *  *."  Again, 
another  industry  commenter  addressed 
similar  fears  of  contract  disclosure  by 
MMS  and  recommended  that  the  entire 
section  be  deleted  from  the  regulations. 
One  industry  commenter  stated  that  the 
"Royalty  Management  Advisory 
Committee  recommended  that  contracts 
be  reviewed  on  site."  One  industry 
commenter  questioned  the  need  for 
contract  submittal,  stating  that  "it  is  our 
understanding  that  MMS  is  developing 
its  own  financial  audit  team,  through 
which  all  necessary  contractual 
information  could  be  obtained." 

MMS  Response:  The  MMS  intends  to 
review  contracts  during  on-site  audits. 
However,  the  MMS  must  retain  the  right 
to  obtain  sales  contracts  or  other 
agreements  from  Federal  or  Indian 
lessees.  The  MMS  will  take  all 
necessary  precautions  to  safeguard 
contracts  from  unauthorized  disclosure. 
The  section  has  not  been  changed  from 
the  first  proposal,  except  for  some 
wording  changes. 

Comment:  Section  206.263(b).  which 
requires  lessees  to  designate  each 
submitted  contract  as  arm's-length  or 
non-arm's-length,  received  six 
comments.  Industry  commenters 
recommended  deleting  the  phrase 
"submitted  pursuant  to  this  section"  in 
order  to  be  consistent  with  similar 
recommendations  for  paragraph  (a).  An 


Indian  commenter  stated  that  "Any 
contract  submitted  should  be  available 
to  the  [Indian]  lessors  also  under 
paragraph  (b)."  The  same  Indian 
respondent  maintained  that  "there 
should  be  some  prior  determination  by 
MMS  as  to  whether  a  contract  is  arm's- 
length  or  not  instead  of  leaving  the 
matter  up  to  the  lessee  subject  to  audit 
to  verify  that  the  contract  meets  the 
criteria."  One  industry  commenter 
recommended  revising  paragraph  (b)  to 
read:  "Lessees  and  other  payors  shall 
designate  each  contract  that  is  non- 
arm's-length."  No  rationale  was 
supplied  to  support  this 
recommendation. 

MMS  Response:  When  warranted,  the 
MMS  will  make  submitted  contracts 
available  to  Indian  lessors  who  certify 
that  proprietary  industry  information  in 
the  contracts  will  be  safeguarded. 
Regarding  the  issue  of  a  lessee 
determining  whether  or  not  a  contract  is 
arm's-length,  the  MMS  stresses  that  a 
lessee's  determination  of  the  arm's- 
length  nature  of  a  contract  is  not 
conclusive.  Under  paragraph  (c).  MMS 
may  audit  any  contract  to  determine  its 
character  under  the  definition  at 
§  206.251. 

Proposed  §  206.264    In-situ  and  surface 
gasification  and  liquefaction  operations. 

This  section  is  changed  only  slightly 
from  the  first  proposed  rule. 

Proposed  §  206.265    Value  enhancement 
of  marketable  coal. 

The  MMS  is  proposing  to  add  a 
section  which  provides  guidance  to 
royalty  valuation  involving  beneficiation 
beyond  marketable  condition  by  the 
lessee.  This  section  would  not  be 
applicable  in  situations  where  a  lessee 
sells  its  coal,  in  marketable  condition, 
pursuant  to  an  arm's-length  contract  and 
the  purchaser  performs  the 
enhancement.  In  that  circumstance, 
value  would  be  determined  by  the 
lessee's  gross  proceeds  pursuant  to 
§  206.257(b). 

This  new  section  would  provide 
generally  that,  if  a  lessee  further 
processes  coal  (after  placing  it  in 
marketable  condition)  to  enhance  its 
value  prior  to  use.  sale,  or  other 
disposition,  royalties  would  be  based  on 
the  value  of  the  coal  in  marketable 
condition  prior  to  enhancement. 

The  MMS  received  many  industry 
comments  that  any  valuation  procedure 
for  beneficiated  coal  must  allow  the 
lessee  to  recover  the  full  costs  of  its 
activities.  The  focus  of  most  concerns 
was  that  in  the  usual  situation  where 
MMS  determines  value  based  upon  the 
sales  price  of  the  product  less  a 
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processing  allowance,  the  typical  MMS- 
allowed  rate  of  return  does  not  permit 
the  lessee  to  fully  recover  its 
investment,  hence  the  MMS  benefits 
from  the  beneficiated  coal  without 
having  made  any  investment.  The  MMS 
has  revised  its  proposal  to  address  this 
concern  and  would  like  further  comment 
on  this  issue. 

As  stated  above,  this  section  would 
apply  to  situations  where  the  value  of 
the  coal  is  enhanced  beyond  the  point  of 
marketable  condition  prior  to  use,  sale, 
or  other  disposition  by  the  lessee.  The 
purpose  of  the  proposal  is  to  attempt  to 
establish  royalty  value  at  the  point 
when  the  coal  has  been  placed  in 
marketable  condition  but  prior  to  its 
enhancement. 

The  first  method  to  be  applied  would 
be  to  determine  the  value  of  the 
feedstock  coal  in  marketable  condition 
by  application  of  the  valuation 
benchmarks  in  §  206.257(c).  Thus.  MMS 
would  consider  the  royalty  value 
reported  by  the  lessee  and  compare  it  to 
the  values  identified  under  the 
applicable  benchmarks  to  determine  the 
reasonableness  of  the  value  assigned  by 
the  lessee. 

If  the  first  four  benchmarks  cannot  be 
applied,  then  MMS  would  use 
§  206.257(c)(v),  or  the  net-back  method. 
However,  MMS  would  permit  an 
allowance  that  is  different  than  the 
normal  net-back  approach.  This 
approach,  to  be  seen  as  a  last  resort, 
determines  royalty  value  after  the 
marketable  coal  has  been  enhanced  and 
is  subsequently  used,  sold,  or  otherwise 
transferred.  Under  this  net-back 
procedure,  the  MMS  would  begin  with 
the  gross  proceeds  accruing  to  the  lessee 
from  sales  of  the  beneficiated  coal.  This 
amount  would  be  reduced  by  MMS- 
approved  processing  costs.  In 
recognition  of  the  greater  risk  associated 
with  coal  beneficiation  technologies  and 
so  as  not  to  discourage  their 
development,  MMS  is  proposing  to  use  a 
rate  of  return  on  investment  (in  doing 
the  net-back  procedure)  that  would  be 
equal  to  two  times  the  Standard  and 
Poor's  BBB  bond  rate  applicable  under 
§  206.259(b)(2)(v).  The  MMS  specifically 
requests  comments  on  the 
appropriateness  of  the  proposed  rate  of 
return. 

The  MMS  believes  that  using  the 
approach  described  above  for  royalty 
purposes  will  accomplish  MMS's  goal  of 
receiving  the  value  of  production  in  this 
circumstance,  while  assuring  that  the 
benefits  associated  with  investments  in 
beneficiation  activities  remain  solely 
with  the  lessee.  By  first  using  the 
benchmarks  to  value  feedstock  coal  in 
these  situations,  MMS  ensures  that 
market  conditions  are  reflected  in  the 


royalty  determination,  thus  minimizing 
the  use  of  non-market  approaches. 

V.  Public  Conunent  Procedures 

A.  Written  Comments 

The  public  is  invited  to  participate  in 
this  proceeding  by  submitting  data, 
views,  or  arguments  with  respect  to  this 
notice.  All  comments  should  be 
submitted  by  4:30  p.m.  of  the  day 
specified  in'the  "DATfS"  section  to  the 
appropriate  address  indicated  in  the 
"ADDRESS"  section  of  this  preamble  and 
should  be  identified  on  the  outside 
envelope  and  on  documents  submitted 
with  the  designation  "Revision  of  Coal, 
Royalty  Valuation  Regulations  and 
Related  Topics."  All  comments  received 
by  MMS  will  be  available  for  public 
inspection  in  Room  C420,  Building  85, 
Denver  Federal  Center,  Lakewood, 
Colorado,  between  the  hours  of  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday. 

Any  information  or  data  submitted 
which  is  considered  to  be  confidential 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  The  MMS 
reserves  the  right  to  determine  the 
confidential  status  of  the  information  or 
data  and  to  treat  it  according  to  its 
independent  determination. 

B.  Public  Hearing 

1.  Procedure  for  requests  to  make  oral 
presentations:  The  time  and  place  for 
the  hearing  are  indicated  in  the  "DATES" 
and  "ADDRESSES"  sections  of  the 
preamble.  If  necessary  to  present  all 
testimony,  the  hearing  will  resume  at 
9:30  a.m.  on  the  next  business  day 
following  the  first  day  of  the  hearing. 

You  may  make  a  written  request  for 
an  opportunity  to  make  an  oral 
presentation.  The  request  should  contain 
a  business  telephone  number  and  also  a 
telephone  number  where  you  may  be 
contacted  during  the  day  prior  to  the 
hearing.  If  you  are  selected  to  be  heard 
at  the  hearing  you  will  be  notified.  You 
will  be  required  to  submit  50  copies  of 
your  statement  to  MMS  at  the  address 
indicated  in  the  "ADDRESS"  section  of 
the  preamble. 

2.  Conduct  of  the  hearing:  The  MMS 
reserves  the  right  to  select  the  persons 
to  be  heard  at  the  hearing  (in  the  event 
there  are  more  requests  to  be  heard  than 
time  allows),  to  schedule  their 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited,  based 
upon  the  number  of  persons  requesting 
to  be  heard. 

A  Department  of  the  Interior  official 
will  be  designated  to  preside  at  the 
hearing.  This  will  not  be  a  judicial-type 
hearing.  Questions  may  be  asked  only 


by  those  conductmg  the  hearing.  At  the 
conclusion  of  all  initial  oral  statements, 
each  person  who  has  made  an  oral 
statement  will  be  given  the  opportunity, 
if  he  or  she  so  desires,  to  make  a 
rebuttal  statement.  The  rebuttal 
statements  will  be  given  in  the  order  in 
which  the  initial  statements  were  made 
and  will  be  subject  to  time  limitations. 

If  you  wish  to  ask  a  question  at  the 
hearing,  you  may  submit  the  question,  in 
writing,  to  the  presiding  officer.  The 
presiding  officer  will  determine  whether 
the  question  is  relevant,  and  whether 
time  limitations  permit  it  to  be  presented 
for  answer  at  the  hearing. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer  at  the  opening  of  the  hearing. 

A  transcript  of  the  hearing  will  be 
made.  The  entire  record  of  the  hearing, 
including  the  transcript,  will  be  retained 
by  MMS  and  made  available  for 
inspection  in  Room  C420.  Building  85. 
Denver  Federal  Center,  Lakewood, 
Colorado,  between  the  hours  8:00  a.m. 
and  4:00  p.m..  Monday  through  Friday. 
You  may  purchase  a  copy  of  the 
transcript  from  the  reporter. 

VI.  Procedural  Matters 

Executive  Order  12291 

The  Department  of  the  Interior  (DOI) 
has  determined  that  this  document  is  not 
a  major  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12291.  This  rulemaking 
consolidates  Federal  and  Indian  coal 
royalty  valuation  regulations;  clarifies 
DOI  coal  royalty  valuation  and  coal 
transportation  and  coal  washing 
allowance  policy:  and  provides  for 
consistent  royalty  valuation  policy 
among  all  leasable  minerals. 

Regulatory  Flexibility  Act 

Because  this  rule  primarily 
consolidates  and  streamlines  existing 
regulations  into  a  single  part  for 
consistent  application,  there  are  no 
significant  additional  requirements  or 
burdens  placed  upon  small  business 
entities  as  a  result  of  implementation  of 
this  rule.  Therefore,  the  DOI  has 
determined  that  this  rulemaking  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  and 
does  not  require  a  regulatory  fiexibility 
analysis  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  |S  206.254, 
206.257.  206.259,  206.262,  and  206.263  of 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
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(OMB)  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  numbers  1010-0040, 
-0063,  -0064,  and  -0074. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  a  detailed  statement  pursuant  to 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  not  required. 

List  of  Subjects 

30  CFR  Part  202 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  203 

Coal,  Continental  shelf,  Geothermal 
energy,  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas, 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  206 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts.  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  212 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum.  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3480 

Government  contracts. 
Intergovernmental  relations.  Land 
Management  Bureau,  Mineral  royalties. 
Mines.  Public  lands-mineral  resources. 
Reporting  and  recordkeeping 
requirements. 

Date:  June  28. 1988. 

lames  E.  Cason, 

Acting  Assistant  Secretary — Land  and 
Minerals  Management. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Parts  202,  203,  206, 
and  212  are  proposed  to  be  amended  as 
follows: 


TITLE  30— MINERAL  RESOURCES 

PART  202— ROYALTIES 

1.  The  authority  citation  for  Part  202 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.;  25  U.S.C. 
396a  et  seq.;  25  U.S.C.  2101  et  seq.;  30  U.S.C. 
181  et  seq.;  30  U.S.C.  351  et  seq.;  30  U.S.C. 
1001  et  seq.:  30  U.S.C.  1701  el  seq.:  43  U.S.C. 
1301  et  seq.:  43  U.S.C.  1331  et  seq.;  and  43 
U.S.C.  1801  et  seq. 

2.  Paragraph  (b)  of  §  203.250  under 
Subpart  F  of  Part  203  is  redesignated  as 
a  new  §  202.250  under  Subpart  F  of  Part 
202. 

3.  30  CFR  Part  202  is  amended  by 
revising  newly  redesignated  §  202.250  to 
read  as  follows: 

§  202.250    Overriding  royalty  interest 

The  regulations  governing  overriding 
royalty  interests,  production  payments, 
or  similar  interests  created  under 
Federal  coal  leases  are  in  43  CFR  Group 
3400. 

PART  203— RELIEF  OR  REDUCTION  IN 
ROYALTY  RATE 

1.  The  authority  citation  for  Part  203 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.:  25  U.S.C. 
396a  et  seq.:  25  U.S.C.  2101  et  seq.:  30  U.S.C. 
181  et  seq.:  30  U.S.C.  351  et  seq.;  30  U.S.C. 
1001  et  seq.;  30  U.S.C.  1701  et  seq.:  43  U.S.C. 
1301  et  seq.;  43  U.S.C.  1331  et  seq.;  and  43 
U.S.C.  1801  et  seq. 

2.  Paragraphs  (c).  (d).  (e),  (f),  (g),  (h), 
(i),  (j),  and  (k)  of  §  203.250  under  Subpart 
F  are  removed. 

3.  Paragraph  (b)  of  §  203.250  is 
redesignated  as  a  new  §  202.250  under 
Subpart  F  of  Part  202. 

4.  In  §  202.250,  paragraph  (a) 
designation  is  removed  and  the  section 
heading  is  revised  to  read  as  follows: 

§  203.250    Advance  royalty. 

5.  A  new  §  203.251  is  added  in  Subpart 
F  to  read  as  follows: 


§  203.251 
rental. 


Reduction  in  royalty  rate  or 


An  application  for  reduction  in  coal 
royalty  rate  or  rental  shall  be  filed  and 
processed  in  accordance  with  43  CFR 
Group  3400. 

PART  206— PRODUCT  VALUATION 

30  CFR  Part  206  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  206 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.:  25  U.S.C. 
396a  et  seq.:  25  U.S.C.  2101  et  seq.;  30  U.S.C. 
181  et  seq.;  30  U.S.C.  351  et  seq.:  30  U.S.C. 
1001  et  seq.:  30  U.S.C.  1701  et  seq.:  43  U.S.C. 
1301  et  seq.;  43  U.S.C.  1331  et  seq.:  and  43 
U.S.C.  1801  et  seq. 


2.  30  CFR  Part  206  is  amended  by 
revising  §  206.10  of  Subpart  A  to  read  as 
follows: 

Subpart  A — General  Provisions 

§  206.10    Information  collection. 

The  information  collection 
requirements  contained  in  30  CFR  Part 
206  have  been  approved  by  the  Ofi^ice  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3501  et  seq.  The  forms  and 
approved  OMB  clearance  numbers  are 
as  follows: 


Form  No.,  name  and  filing  date 


MMS-401 4— Report  of  sales  and  royal- 
ty remittance-sotid  minerals — due  t>y 
end  of  montti  following  sales  or  pro- 
duction month  (uTiless  lease  terms 
specify  a  different  frequency  for  roy- 
alty payments)  and  for  rentals  no 
later  than  the  date  specifted  in  the 
lease  terms 

MMS-4030— SoM  IMinerals  Payor  In- 
formation form — due  30  days  after 
issuance  of  a  new  lease  or  change 
to  an  existing  account  established  t>y 
an  earlier  form 

MMS-4050— Mine  Information 
Report— due  at  ttte  request  of  MMS 
during  ttie  initial  conversion  of  tt>e 
mine/lease  to  tt>e  Production  Ac- 
counting arxj  Auditing  System 
(PAAS) 

MMS-4051— Facility  and  Measurement 
Information  Form  ar»d  Supplement — 
due  at  ttie  request  of  MMS  dunng 
the  initial  conversion  of  ttte  facthty 
and  measurement  device  operators 
to  the  PAAS 

MMS-^059— Solid  Minerals  Operation 
Report— due  by  the  15th  day  of  the 
second  month  following  the  produc- 
tion month 

MMS-4060— SoM  Minerals  Facility 
Report— due  t>y  the  15th  day  of  the 
second  month  followirig  ttie  produc- 
tion month 

MMS-4109— Gas  Processing  Allow- 
ance Summary  Report — due  wittun  3 
months  following  the  last  day  of  ttie 
month  for  which  an  allowance  is 
claimed,  unless  a  longer  period  is 
approved  t>y  MMS 

MMS-4110 — Oil  Transportation  Allow- 
ance Report— due  within  3  monttis 
following  the  last  day  of  tt>e  month 
for  which  an  allowance  is  claimed, 
unless  a  longer  period  is  approved 
by  MMS 

MMS-4292— Coal  Washing  Allowance 
Report/Application — due  prior  to.  or 
at  the  same  time  ttiat  ttie  allowance 
Is  first  reported  on  Form  MMS-401 4, 
and  annually  tt>ereafter  if  the  allow- 
ance does  not  change 

MMS-4293— Coal  Transportation  Al- 
lowance Report/Application— due 
prior  to,  or  at  ttie  same  time  that  ttte 
allowance  is  first  reported  on  Form 
MUS-4014  and  arwiually  ttiereafter  H 
ttie  allowance  does  not  change 

MMS-4295 — Gas  Transportation  Allow- 
ance Report — due  within  3  monttts 
following  ttte  last  day  of  ttie  month 
for  which  an  allowance  is  claimed 
unless  a  longer  period  is  approved 
by  MMS 


OMB  No 


1010-0064 


1010-0064 


101O-0063 


1010-0040 


1010-0063 


1010-0063 


1010-0075 


1010-0061 


1010-0074 


1010-0074 


1010-0075 


26958 
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The  information  is  being  collected  by 
the  Department  of  the  Interior  to  meet 
its  congressionally  mandated  accounting 
and  audit  responsibilities  relating  to 
Federal  and  Indian  mineral  royalty 
management.  The  information  collected 
will  be  used  to  determine  whether 
royalty  payments  represent  the  proper 
values  and  to  determine  the 
transportation  and  processing 
allowances  that  may  be  deducted  from 
royalty  payments  due  on  Federal  and 
Indian  lands.  The  reports  are  mandatory 
and  are  required  to  receive  a  benefit. 
Information  reporting  forms  are 
available  from  MMS.  Requests  should 
be  addressed  to:  Minerals  Management 
Service.  Royalty  Management  Program. 
P.O.  Box  17110.  Denver.  Colorado  80217. 

3.  30  CFR  Part  206  is  amended  by 
adding  §§  206.250,  206.251,  206.252, 
206.253.  206.254,  206.255,  206.256,  206.257. 
206.258.  206.259,  206.260,  206.261,  206.262. 
206.263.  206.264,  and  206.265  to  Subpart 
F  to  read  as  follows: 

Subpart  F— Coal 

Sue.  > 

206.250  Purpose  and  scope. 

206.251  Dertnitions. 

206.252  Information  collection. 

206.253  Coal  subject  to  royalties — general 
provisions. 

206.254  Quality  and  quanlity  measuremenl 
standards  for  reporting  and  paying 
royalties. 

206.255  Point  of  royalty  determination. 

206.256  Valuation  standards  for  cents-per- 
ton  leases. 

206.257  Valuation  standards  for  ad  valorem 
leases. 

206.258  Washing  allowances — general. 

206.259  Determination  of  washing 
allowances. 

206.260  Allocation  of  washed  coal. 

206.261  Transportation  allowances — 
general. 

206.262  Determination  of  transportation 
allowances. 

206.263  Contract  submission. 

206.264  In  situ  and  surface  gasiPication  and 
liquefaction  operations. 

206.265  Value  enhancement  of  marketable 
coal. 

§  206^50    Purpose  and  scop*. 

(a)  This  subpart  prescribes  the 
procedures  to  establish  the  value,  for 
royalty  purposes,  of  all  coal  from 
Federal  and  Indian  Tribal  and  allotted 
leases  (except  leases  on  the  Osage 
Indian  Reservation). 

(b)  If  the  specific  provisions  of  any 
statute,  treaty,  or  settlement  agreement 
between  the  United  States  (or  Indian 
lessor)  and  a  lessee  resulting  from 
administrative  or  judicial  litigation,  or 
any  coal  lease  subject  to  the 
requirements  of  this  subpart,  are 
inconsistent  with  any  regulation  in  this 
subpart,  then  the  statute,  treaty,  lease 


provision,  or  settlement  shall  govern  to 
the  extent  of  that  inconsistency. 

(c)  All  royalty  payments  made  to  the 
Minerals  Management  Service  (MMS) 
are  subject  to  later  audit  and 
adjustment. 

(d)  The  regulations  in  this  subpart  are 
intended  to  ensure  that  the  trust 
responsibilities  of  the  United  States  with 
respect  to  the  administration  of  Indian 
coal  leases  are  discharged  in 
accordance  with  the  requirements  of  the 
governing  mineral  leasing  laws,  treaties, 
and  lease  terms. 

§  206.251    DtfinKions. 

"Ad  valorem  lease"  means  a  lease 
where  the  royalty  due  to  the  lessor  is  . 
based  upon  a  percentage  of  the  amount 
or  value  of  the  coal. 

"Allowance"  means  an  approved,  or 
an  MMS-initially  accepted  deduction  in 
determining  value  for  royalty  purposes. 
"Coal  washing  allowance"  means  an 
allowance  for  the  reasonable,  actual 
costs  incurred  by  the  lessee  for  coal 
washing,  or  an  approved  or  MMS- 
initially  accepted  deduction  for  the  costs 
of  washing  coal,  determined  pursuant  to 
this  subpart.  "Transportation 
allowance"  means  an  allowance  for  the 
reasonable,  actual  costs  incurred  by  the 
lessee  for  moving  coal  to  a  point  of  sale 
or  point  of  delivery  remote  from  both  the 
lease  and  mine  or  wash  plant,  or  an 
approved  MMS-initially  accepted 
deduction  for  costs  of  such 
transportation,  determined  pursuant  to 
this  subpart. 

"Area"  means  a  geographic  region  in 
which  coal  has  similar  quality  and 
economic  characteristics.  Area 
boundaries  are  not  officially  designated 
and  the  areas  are  not  necessarily 
named. 

"Arm's-length  contract"  means  a 
contract  or  agreement  that  has  been 
arrived  at  in  the  marketplace  between 
independent,  nonaffiliated  persons  with 
opposing  economic  interests  regarding 
that  contract.  For  purposes  of  this 
subpart,  two  persons  are  affiliated  if  one 
person  controls,  is  controlled  by,  or  is 
under  common  control  with  another 
person.  For  purposes  of  this  subpart, 
based  on  the  instruments  of  ownership 
of  the  voting  securities  of  an  entity,  or 
based  on  other  forms  of  ownership: 

(a)  Ownership  in  excess  of  50  percent 
constitutes  control; 

(b)  Ownership  of  10  through  50 
percent  creates  a  presumption  of 
control;  and 

(c)  Ownership  of  less  than  10  percent 
creates  a  presumption  of  noncontrol 
which  MMS  may  rebut  if  it 
demonstrates  actual  or  legal  control, 
including  the  existence  of  interlocking 
directorates. 


Notwithstanding  any  other  provisions  of 
this  subpart,  contracts  between 
relatives,  either  by  blood  or  by  marriage, 
are  not  arm's-length  contracts.  The  MMS 
may  require  the  lessee  to  certify 
ownership  control.  To  be  considered 
arm's-length  for  any  production  month,  <i 
contract  must  meet  the  requirements  of 
this  definition  for  that  production  month 
as  well  as  when  the  contract  was 
executed. 

"Audit"  means  a  review,  conducted  in 
accordance  with  generally  accepted 
accounting  and  auditing  standards,  of 
royalty  payment  compliance  activities  of 
lessees  or  other  interest  holders  who 
pay  royalties,  rents,  or  bonuses  on 
Federal  or  Indian  leases. 

"BIA"  means  the  Bureau  of  Indian 
Affairs  of  the  Department  of  the  Interior. 

"ELM"  means  the  Bureau  of  Land 
Management  of  the  Department  of  the 
Interior. 

"Coal"  means  coal  of  all  ranks  from 
lignite  through  anthracite. 

"Coal  washing"  means  any  treatment 
to  remove  impurities  from  coal.  Coal 
washing  may  include,  but  is  not  limited 
to,  operations  such  as  flotation:  air, 
water,  or  heavy  media  separation; 
drying;  and  related  handling  (or 
combinations  thereof). 

"Contract"  means  any  oral  or  written 
agreement,  including  amendments  or 
revisions  thereto,  between  two  or  more 
persons  and  enforceable  by  law  that 
with  due  consideration  creates  an 
obligation. 

"Gross  proceeds"  (for  royalty 
payment  purposes)  means  the  total 
monies  and  other  consideration  accruing 
to  a  coal  lessee  for  the  production  and 
disposition  of  coal.  Gross  proceeds 
includes,  but  is  not  limited  to,  payments 
to  the  lessee  for  certain  services  such  as 
crushing,  sizing,  screening,  storing, 
mixing,  loading,  treatment  with 
substances  including  chemicals  or  oil. 
and  other  preparation  of  the  coal  to  the 
extent  that  the  lessee  is  obligated  to 
perform  them  at  no  cost  to  the  Federal 
Government  or  Indian  lessor.  Gross 
proceeds,  as  applied  to  coal,  also 
includes,  but  is  not  limited  to:  payments 
or  credits  for  advanced  prepaid  reserve 
payments  subject  to  recoupment  through 
reduced  prices  in  later  sales;  payments 
or  credits  for  advanced  exploration  or 
development  costs  that  are  subject  to 
recoupment  through  reduced  prices  in 
later  sales;  take-or-pay  payments;  and 
reimbursements,  including  but  nbt 
limited  to.  reimbursements  for  royalties, 
taxes  or  fees.  Tax  reimbursements  are 
part  of  the  gross  proceeds  accruing  to  a 
lessee  even  though  the  Federal  or  Indian 
royalty  interest  may  be  exempt  from 
taxation.  Monies  and  other 
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consideration,  including  the  forms  of 
consideration  identified  in  this 
paragraph,  to  which  a  lessee  is 
contractually  or  legally  entitled  but 
which  it  does  not  seek  to  collect  through 
reasonable  efforts  are  also  part  of  gross 
proceeds. 

"Indian  allottee"  means  any  Indian  for 
whom  land  or  an  interest  in  land  is  held 
in  trust  by  the  United  States  or  who 
holds  title  subject  to  Federal  restriction 
against  alienation. 

"Indian  Tribe"  means  any  Indian 
Tribe,  band,  nation,  pueblo,  community, 
rancheria.  colony,  or  other  group  of 
Indians  for  which  any  land  or  interest  in 
land  is  held  in  trust  by  the  United  States 
or  which  is  subject  to  Federal  restriction 
against  alienation. 

"Lease"  means  any  contract,  profit- 
share  arrangement,  joint  venture,  or 
other  agreement  issued  or  approved  by 
the  United  States  for  a  Federal  or  Indian 
coal  resource  under  a  mineral  leasing 
law  that  authorizes  exploration  for, 
development  or  extraction  of,  or 
removal  of  coal — or  the  land  area 
covered  by  that  authorization, 
whichever  is  required  by  the  context. 

"Lessee"  means  any  person  to  whom 
the  United  States,  an  Indian  Tribe,  or  an 
Indian  allottee  issues  a  lease,  and  any 
person  who  has  been  assigned  an 
obligation  to  make  royalty  or  other 
payments  required  by  the  lease.  This 
includes  any  person  who  has  an  interest 
in  a  lease  as  well  as  an  operator  or 
payor  who  has  no  interest  in  the  lease 
but  who  has  assumed  the  royalty 
payment  responsibility. 

"Like-quality  coal"  means  coal  that 
has  similar  chemical  and  physical 
characteristics. 

"Marketable  condition"  means  coal 
that  is  sufficiently  free  from  impurities 
and  otherwise  in  a  condition  that  it  will 
be  accepted  by  a  purchaser  under  a 
sales  contract  typical  for  that  area. 

"Mine"  means  an  underground  or 
surface  excavation  or  series  of 
excavations  and  the  surface  or 
underground  support  facilities  that 
contribute  directly  or  indirectly  to 
mining,  production,  preparation,  and 
handling  of  lease  products. 

"Net-back  method"  means  a  method 
for  calculating  market  value  of  coal  at 
the  lease  or  mine.  Under  this  method, 
costs  of  transportation,  washing, 
handling,  etc^  are  deducted  from  the 
ultimate  proceeds  received  for  the  coal 
at  the  first  point  at  which  reasonable 
values  for  the  coal  may  be  determined 
by  a  sale  pursuant  to  an  arm's-length 
contract  or  by  comparison  to  other  sales 
of  coal,  to  ascertain  value  at  the  mine. 

"Net  output"  means  the  quantity  of 
washed  coal  that  a  washing  plant 
produces. 


"Person"  means  any  individual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture. 

"Selling  arrangement"  means  the 
individual  contractual  arrangements 
under  which  sales  or  dispositions  of  coal 
are  made  to  a  purchaser. 

"Spot  market  price"  means  the  price 
received  under  any  sales  transaction 
when  plaimed  or  actual  deliveries  span 
a  short  period  of  time,  usually  not 
exceeding  one  year. 

§206.252    Inf onnation  coHcctton. 

The  information  collection 
requirements  contained  in  this  subpart 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3501  et  seq.  The  forms  and 
approved  OMB  clearance  numbers  are 
identified  in  §  206.10  of  this  part 

§206.253    Coal  subiect  to  royalties— 
Qeneral  provislofis. 

(a)  All  coal  (except  coal  unavoidably 
lost  as  determined  by  BLM  pursuant  to 
43  CFR  Group  3400)  from  a  Federal  or 
Indian  lease  subject  to  this  part  is 
subject  to  royalty.  This  includes  coal 
used,  sold,  or  otherwise  disposed  of  by 
the  lessee  on  or  off  the  lease. 

(b)  If  a  lessee  receives  compensation 
for  unavoidably  lost  coal  through 
insurance  coverage  or  other 
arrangements,  royalties  at  the  rate 
specified  in  the  lease  are  to  be  paid  on 
the  amount  of  compensation  received 
for  the  coal.  No  royalty  is  due  on 
insurance  compensation  received  by  the 
lessee  for  other  losses. 

(c)  In  the  event  waste  piles  or  slurry 
ponds  are  reworked  to  recover  coal,  the 
lessee  shall  pay  royalty  at  the  rate 
specified  in  the  lease  at  the  time  the 
recovered  coal  is  used,  sold,  or 
otherwise  Hnally  disposed  of.  The 
royalty  rate  shall  be  that  rate  applicable 
to  the  production  method  used  to 
initially  mine  coal  in  the  waste  pile  or 
slurry  pond;  i.e.,  underground  mining 
method  or  surface  mining  method.  Coal 
in  waste  pits  or  slurry  ponds  initially 
mined  from  Federal  or  Indian  leases 
shall  be  allocated  to  such  leases 
regardless  of  whether  it  is  stored  on 
F'ederal  or  Indian  lands.  The  lessee  shall 
maintain  accurate  records  to  determine 
to  which  individual  Federal  or  Indian 
lease  coal  in  the  waste  pit  or  slurry  pond 
should  be  allocated.  However,  nothing 
in  this  section  requires  payment  of  a 
royalty  on  coal  for  which  a  royalty  has 
alreac^  been  paid. 

§206.254    Quality  and  quantity 
measure  ment  standards  for  reporting  and 
paying  royaltfes. 

(a)  For  leases  subject  to  §  206.257,  the 
quality  of  coal  on  which  royalty  is  due 
shall  be  reported  on  the  basis  of  percent 


sulfur,  percent  ash.  and  number  of 
British  thermal  units  (Btu)  per  pound  of 
coal.  Coal  quality  determinations  shall 
be  made  at  intervals  prescribed  in  the 
lessee's  sales  contract  If  there  is  no 
contract  or  if  the  contract  does  not 
specify  the  intervals  of  coal  quality 
determination,  the  lessee  shall  propose  a 
quality  test  schedule  to  MMS.  In  no 
case,  however,  shall  quality  tests  be 
performed  less  than  quarterly  using 
standard  industry-recognized  testing 
methods.  Coal  quality  information  shall 
be  reported  on  the  appropriate  forms 
required  under  30  CFR  Part  216. 

(b)  For  all  leases  subject  to  this 
subpart  the  quantity  of  coal  on  which 
royalty  is  due  shall  be  measured  in  short 
tons  (of  2.000  pounds  each]  by  methods 
prescribed  by  the  BLM.  Coal  quantity 
information  shall  be  reported  on 
appropriate  forms  required  under  30 
CFR  Part  216  and  on  the  Report  of  Sales 
and  Royalty  Remittance.  Form  MMS- 
4014,  as  required  under  30  CFR  Part  210. 

§206.255    Point  of  royalty  determination. 

(a)  For  all  leases  subject  to  this 
subpart  royalty  shall  be  computed  on 
the  basis  of  the  quantity  and  quality  of 
Federal  or  Indian  coal  in  marketable 
condition  measured  at  the  point  of 
royalty  measurement  as  determined 
jointly  by  BLM  and  MMS. 

(b)  Coal  produced  and  added  to 
stockpiles  or  inventory  does  not  require 
payment  of  royalty  until  such  coal  is 
later  used,  sold,  or  otherwise  finally 
disposed  of  The  MMS  may  ask  BLM  or 
BLA  to  increase  the  lease  bond  to  protect 
the  lessor's  interest  when  BLM 
determines  that  stockpiles  or  inventory 
become  excessive  so  as  to  increase  the 
risk  of  degradation  of  the  resource. 

(c)  The  lessee  shall  pay  royalty  at  a 
rate  speciRed  in  the  lease  at  the  time  the 
coal  is  used,  sold,  or  otherwise  finally 
disposed  of,  unless  otherwise  provided 
for  at  §  206.256(d)  of  this  chapter. 


§206.256    Valuation  I 
per-ton  leases. 

(a)  This  section  is  applicable  to  coal 
leases  on  Federal  Indian  Tribal,  and 
allotted  Indian  lands  (except  leases  on 
the  Osage  Indian  Reservation)  which 
provide  for  the  determination  of  royalty 
on  a  cents-per-ton  (or  other  quantity) 
basis. 

(b)  The  royalty  for  coal  from  leases 
subject  to  this  section  shall  be  based  on 
the  dollar  rate  per  ton  prescribed  in  the 
lease.  That  dollar  rate  shall  be 
applicable  to  the  actual  quantity  of  coal 
used,  sold,  or  otherwise  Hnally  disposed 
of,  including  coal  which  is  avoidably 
lost  as  determined  by  BLM  pursuant  to 
43  CFR  Part  340a 
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(c)  For  leases  subject  to  this  section, 
there  shall  be  no  allowances  for 
transportation,  removal  of  impurities, 
coal  washing,  or  any  other  processing  or 
preparation  of  the  coal. 

(d)  When  a  coal  lease  is  readjusted 
pursuant  to  43  CFR  Part  3400  and  the 
royalty  valuation  method  changes  from 
a  cents-per-ton  basis  to  an  ad  valorem 
basis,  coal  which  is  produced  prior  to 
the  effective  date  of  readjustment  and 
sold  or  used  within  30  days  of  the 
effective  date  of  readjustment  shall  be 
valued  pursuant  to  this  section.  All  coal 
that  is  not  used,  sold,  or  otherwise 
finally  disposed  of  within  30  days  after 
the  effective  date  of  readjustment  shall 
be  valued  pursuant  to  the  provisions  of 
§  206.257  of  this  chapter,  and  royalties 
shall  be  paid  at  the  royalty  rate 
specified  in  the  readjusted  lease. 

9206.257    Valuation  standards  for  ad 


(a)  This  section  is  applicable  to  coal 
teases  on  Federal,  Indian  Tribal,  and 
allotted  Indian  lands  (except  leases  on 
the  Osage  Indian  Reservation)  which 
provide  for  the  determination  of  royalty 
as  a  percentage  of  the  amount  or  value 
of  coal  (ad  valorem).  The  value  for 
royalty  purposes  of  coal  from  such 
leases  shall  be  the  value  of  coal 
determined  pursuant  to  this  section,  less 
applicable  coal  washing  allowances  and 
transportation  allowances  determined 
pursuant  to  SS  206.258  through  206.262  of 
this  chapter,  or  any  allowance 
authorized  by  9  206.285  of  this  chapter. 
The  royalty  due  shall  be  equal  to  the 
value  for  royalty  purposes  multiplied  by 
the  royalty  rate  in  the  lease. 

(b)(1)  The  value  of  coal  that  is  sold 
pursuant  to  an  arm's-length  contract 
shall  be  the  gross  proceeds  accruing  to 
the  lessee,  except  as  provided  in 
paragraphs  (b)(2).  (b)(3).  (b)(5).  and 
(b)(6]  of  this  section.  The  lessee  shall 
have  the  burden  of  demonstrating  that 
its  contract  is  arm's-length.  The  value 
which  the  lessee  reports,  for  royalty 
purposes,  is  subject  to  monitoring, 
review,  and  audit. 

(2)  In  conducting  reviews  and  audits. 
MMS  will  examine  whether  the  contract 
reflects  the  total  consideration  actually 
transferred  either  directly  or  indirectly 
from  the  buyer  to  the  seller  for  the  coal. 
If  the  contract  does  not  reflect  the  total 
consideration,  then  the  MMS  may 
require  that  the  coal  sold  pursuant  to 
that  contract  be  valued  in  accordance 
with  paragraph  (c)  of  this  section.  Value 
may  not  be  less  than  the  gross  proceeds 
accruing  to  the  lessee,  including  the 
additional  consideration. 

(3)  If  the  MMS  determines  that  the 
gross  proceeds  accruing  to  the  lessee 
pursuant  to  an  arm's-length  contract  do 


not  reflect  the  reasonable  value  of  the 
production  because  of  misconduct  by  or 
between  the  contracting  parties,  or 
because  the  lessee  otherwise  has 
breached  its  duly  to  the  lessor  to  market 
the  production  for  the  mutual  benefit  of 
the  lessee  and  the  lessor,  then  MMS 
shall  require  that  the  coal  production  be 
valued  pursuant  to  paragraph  (c)(2)  (ii). 
(iii),  (iv).  or  (v)  of  this  section,  and  in 
accordance  with  the  notification 
requirements  of  paragraph  (d)(3)  of  this 
section.  When  MMS  determines  that  the 
value  may  be  unreasonable.  MMS  will 
notify  the  lessee  and  give  the  lessee  an 
opportunity  to  provide  written 
information  justifying  the  lessee's 
reported  coal  value. 

(4)  The  MMS  may  require  a  lessee  to 
certify  that  its  arm's-length  contract 
provisions  include  all  of  the 
consideration  to  be  paid  by  the  buyer, 
either  directly  or  indirectly,  for  the  coal. 

(5)  Notwithstanding  any  other 
regulations  in  this  subpart,  except  for 
Indian  leases  the  value  of  coal  shall  be 
reduced  by  the  amounts  of  Federal 
Black  Lung  excise  taxes  and  abandoned 
mine  lands  fees  authorized  by  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (30  U.S.C.  1201  et  seq.]. 
applicable  to  the  coal  production. 

(6)  The  value  of  production  for  royalty 
purposes  shall  not  include  payments 
received  by  the  lessee  pursuant  to  a 
contract  which  the  lessee  demonstrates, 
to  MMS's  satisfaction,  were  not  part  of 
the  total  consideration  paid  for  the 
purchase  of  coal. 

(c)(1)  The  value  of  coal  from  leases 
subject  to  this  section  and  which  is  not 
sold  pursuant  to  an  arm's-length 
contract  shall  be  determined  in 
accordance  with  this  section. 

(2)  If  the  value  of  the  coal  cannot  be 
determined  pursuant  to  paragraph  (b)  of 
this  section,  then  the  value  shall  be 
determined  through  application  of  other 
valuation  criteria.  The  criteria  shall  be 
considered  in  the  following  order,  and 
the  value  shall  be  based  upon  the  first 
applicable  criterion:  (i)  The  gross 
proceeds  accruing  to  the  lessee  pursuant 
to  a  sale  under  its  non-arm's-length 
contract  (or  other  disposition  by  other 
than  an  arm's-length  contract),  provided 
that  those  gross  proceeds  are  equivalent 
to  the  gross  proceeds  derived  from,  or 
paid  under,  comparable  arm's-length 
contracts  for  sales,  purchases,  or  other 
dispositions  of  Hke-quality  coal  in  the 
area.  In  evaluating  the  comparabilty  of 
arm's-length  contracts  for  the  purposes 
of  these  regulations,  the  following 
factors  shall  be  considered:  price,  time 
of  execution,  duration,  market  or 
markets  aetvcd,  terms,  quality  of  coal, 
qtia«tity.  and  such  other  factors  as  may 
be  appropriate  to  refteeithe  value  of  the 


coal;  (ii)  prices  reported  for  that  coal  to 
a  public  utility  commission:  (iii)  prices 
reported  for  that  coal  to  the  Energy 
Information  Administration  of  the 
Department  of  Energy:  (iv)  other 
relevant  matters  including,  but  not 
limited  to.  published  or  publicly 
available  spot  market  prices,  or 
information  submitted  by  the  lessee 
concerning  circumstances  unique  to  a 
particular  lease  operation  or  the 
saleability  of  certain  types  of  coal:  (v)  if 
a  reasonable  value  cannot  be 
determined  using  paragraphs  (c)(2)  (i). 
(ii),  (iii).  or  (iv)  of  this  section,  then  a 
net-back  method  or  any  other 
reasonable  method  shall  be  used  to 
determine  value. 

(3)  When  the  value  of  coal  is 
determined  pursuant  to  paragraph  (c)(2) 
of  this  section,  that  value  shall  be 
subject  to  the  adjustments  provided  in 
paragraphs  (b)(5)  and  (b)(6).  as 
appropriate. 

(d)(1)  Where  the  value  is  determined 
pursuant  to  paragraph  (c)  of  this  section, 
that  value  does  not  require  MMS's  prior 
approval.  However,  the  lessee  shall 
retain  all  data  relevant  to  the 
determination  of  royalty  value.  Such 
data  shall  be  subject  to  review  and 
audit,  and  MMS  will  direct  a  lessee  to 
use  a  different  value  if  it  determines  that 
the  reported  value  is  inconsistent  with 
the  requirements  of  these  regulations. 

(2)  Any  Federal  or  Indian  lessee  will 
make  available  upon  request  to  the 
authorized  MMS.  State,  or  Indian 
representatives,  or  to  the  Inspector 
General  of  the  Department  of  the 
Interior  or  other  persons  authorized  to 
receive  such  information,  arm's-length 
sales  and  sales  quantity  data  for  like- 
quality  coal  sold,  purchased,  or 
otherwise  obtained  by  the  lessee  from 
the  area. 

(3)  A  lessee  shall  notify  MMS  if  it  has 
determined  value  pursuant  to 
paragraphs  (c)(2)  (ii),  (iii).  (iv).  or  (v)  of 
this  section.  The  notification  shall  be  by 
letter  to  the  Associate  Director  for 
Royalty  Management  or  his/her 
designee.  The  letter  shall  identify  the 
valuation  method  to  be  used  and 
contain  a  brief  description  of  the 
procedure  to  be  followed.  The 
notification  required  by  this  section  is  a 
one-time  notification  due  no  later  than 
the  month  the  lessee  first  reports 
royalties  on  a  Form  MMS-4014  using  a 
valuation  method  authorized  by 
paragraphs  (c)(2)  (iv)  or  (v)  of  this 
section,  and  each  time  there  is  a  change 
in  a  method  under  paragraphs  (c)(2)  (iv) 
or  (v)  of  this  section. 

(e)  If  MMS  determines  that  a  lessee 
has  not  properly  determined  value,  the 
lessee  shall  be  liable  for  the  di^erence. 


if  any.  between  royalty  payments  made 
based  upon  the  value  it  has  used  and  the 
royalty  payments  that  are  due  based 
upon  the  value  established  by  MMS. 
The  lessee  shall  also  be  liable  for 
interest  computed  pursuant  to  30  CFR 
218.202.  If  the  lessee  is  entitled  to  a 
credit.  MMS  will  provide  instructions  for 
the  taking  of  that  credit. 

(f)  The  lessee  may  request  a  value 
determination  from  MMS.  In  that  event, 
the  lessee  shall  propose  to  MMS  a  value 
determination  method,  and  may  use  that 
method  in  determining  value  for  royalty 
purposes  until  MMS  issues  its  decision. 
The  lessee  shall  submit  all  available 
data  relevant  to  its  proposal.  The  MMS 
shall  expeditiously  determine  the  value 
based  upon  the  lessee's  proposal  and 
any  additional  information  MMS  deems 
necessary.  That  determination  shall 
remain  effective  for  the  period  stated 
therein.  After  MMS  issues  its 
determination,  the  lessee  shall  make  the 
adjustments  in  accordance  with 
paragaph  (e)  of  this  section. 

(g)  Notwithstanding  any  other 
provisions  of  this  section,  under  no 
circumstances  shall  the  value  for  royalty 
purposes  be  less  than  the  gross  proceeds 
accruing  to  the  lessee,  less  applicable 
allowances  determined  pursuant  to 

§§  206.258  through  206.262.  and  §  206.265 
of  this  chapter.  If  take-or-pay  payments 
are  a  pari  of  gross  proceeds,  no 
additional  royalty  shall  be  due  if  future 
make-up  deliveries  are  taken,  unless  the 
purchaser  is  required  to  pay  any 
additional  amount  because  only  a 
partial  payment  was  previously  made  or 
as  a  result  of  price  increases  during  the 
make-up  period. 

(h)  The  lessee  is  required  to  place  coal 
in  marketable  condition  at  no  cost  to  the 
Federal  Government  or  Indian  lessor. 
Where  the  value  established  pursuant  to 
this  section  is  determined  by  a  lessee's 
gross  proceeds,  that  value  shall  be 
increased  to  the  extent  that  the  gross 
proceeds  has  been  reduced  because  the 
purchaser,  or  any  other  person,  is 
providing  certain  services,  the  cost  of 
which  ordinarily  is  the  responsibility  of 
the  lessee  to  place  the  coal  in 
marketable  condition. 

(i)  Value  shall  be  based  on  the  highest 
price  a  prudent  lessee  can  receive 
through  legally  enforceable  claims  under 
its  contract.  Absent  contract  revision  or 
amendment,  if  the  lessee  fails  to  take 
proper  or  timely  action  to  receive  prices 
or  benefits  to  which  it  is  entitled,  it  must 
pay  royalty  at  a  value  based  upon  that 
obtainable  price  or  benefit.  Contract 
revisions  or  amendments  shall  be  in 
writing  and  signed  by  all  parties  to  an 
arm's-length  contract,  and  may  be 
retroactively  applied  to  value  for  royalty 
purposes  for  a  period  not  to  exceed  two 


years,  unless  MMS  approves  a  longer 
period.  If  the  lessee  makes  timely 
application  for  a  price  increase  allowed 
under  its  contract  but  the  purchaser 
refuses,  and  the  lessee  takes  reasonable 
measures,  which  are  documented,  to 
force  purchaser  compliance,  the  lessee 
will  owe  no  additional  royalties  unless 
or  until  monies  or  consideration 
resulting  from  the  price  increase  are 
received.  This  paragraph  applies  to  price 
increases  only  and  shall  not  be 
construed  to  permit  a  lessee  to  avoid  its 
royalty  payment  obligation  in  situations 
where  a  purchaser  fails  to  pay,  in  whole 
or  in  part  or  timely,  for  a  quantity  of 
coal. 

(j)  Notwithstanding  any  provision  in 
these  regulations  to  the  contrary,  no 
review,  reconciliation,  monitoring,  or 
other  like  process  that  results  in  a 
redetermination  by  the  MMS  of  value 
under  this  section  shall  be  considered 
final  or  binding  as  against  the  Federal 
Government,  its  beneficiaries,  the  Indian 
Tribes,  or  allottees  until  the  audit  period 
is  formally  closed. 

(k)  Certain  information  submitted  to 
MMS  to  support  valuation  proposals, 
including  transportation,  coal  washing, 
or  other  allowances  pursuant  to 
§  206.265  of  this  chapter,  is  exempted 
from  disclosure  by  the  Freedom  of 
Information  Act.  5  U.S.C.  522.  Any  data 
specified  by  the  Act  to  be  privileged, 
confidential,  or  otherwise  exempt  shall 
be  maintained  in  a  confidential  manner 
in  accordance  with  applicable  law  and 
regulations.  All  requests  for  information 
about  determinations  made  under  this 
Part  are  to  be  submitted  in  accordance 
with  the  Freedom  of  Information  Act 
regulation  of  the  Department  of  the 
Interior.  43  CFR  Part  2.  Nothing  in  this 
section  is  intended  to  limit  or  diminish 
in  any  manner  whatsoever  the  right  of 
an  Indian  lessor  to  obtain  any  and  all 
information  as  such  lessor  may  be 
lawfully  entitled  from  MMS  or  such 
lessor's  lessee  directly  under  the  terms 
of  the  lease  or  applicable  law. 

§  206.258    Washing  altowance*— general. 

(a)  For  ad  valorem  leases  subject  to 

§  206.257  of  this  chapter.  MMS  shall,  as 
authorized  by  this  section,  allow  a 
deduction  in  determining  value  for 
royalty  purposes  for  the  reasonable, 
actual  costs  incurred  to  wash  coal, 
unless  the  value  determined  pursuant  to 
§  206.257  was  based  upon  like-quality 
unwashed  coal.  Under  no  circumstances 
shall  the  washing  allowance  and  the 
transportation  allowance  authorized  by 
S  206.262  of  this  subpart  reduce  the 
value  for  royalty  purposes  to  zero. 

(b)  If  MMS  determines  that  a  lessee 
has  improperly  determined  a  washing 
allowance  authorized  by  this  section. 


then  the  lessee  shall  be  liable  for  any 
additional  royalties,  plus  interest 
determined  in  accordance  with  30  CFR 
218.202.  or  shall  be  entitled  to  a  credit 
without  interest. 

(c)  Lessees  shall  not 
disproportionately  allocate  washing 
costs  to  Federal  or  Indian  leases. 

(d)  No  cost  normally  associated  with 
mining  operations  and  which  are 
necessary  for  placing  coal  in  marketable 
condition  shall  be  allowed  as  a  cost  of 
washing. 

(e)  Coal  washing  costs  shall  only  be 
recognized  as  allowances  when  the 
washed  coal  is  sold  and  royalties  are 
reported  and  paid. 

§  206.259    Determination  of  wasfiing 
allowances. 

(a)  Arm's-length  contracts.  (1)  For 
washing  costs  incurred  by  a  lessee 
pursuant  to  an  arm's-length  contract,  the 
washing  allowance  shall  be  the 
reasonable  actual  costs  incurred  by  the 
lessee  for  washing  the  coal  under  that 
contract,  subject  to  monitoring,  review, 
audit,  and  possible  future  adjustment. 
The  MMS's  prior  approval  is  not 
required  before  a  lessee  may  deduct 
costs  incurred  under  an  arm's-length 
contract.  However,  before  any 
deduction  may  be  taken,  the  lessee  must 
submit  a  completed  page  one  of  Form 
MMS-4292,  Coal  Washing  Allowance 
Report,  in  accordance  with  paragraph 
(c)(1)  of  this  section.  A  washing 
allowance  may  be  claimed  retroactively 
for  a  period  of  not  more  than  3  months 
prior  to  (he  fwat  day  of  the  month  that 
Form  MMS-4292  is  filed  with  MMS. 
unless  MMS  approves  a  longer  period 
upon  a  showing  of  good  cause  by  the 
lessee. 

(2)  ki  conducting  reviews  and  audits. 
MMS  wiH  examine  whether  the  contract 
reflects  more  than  the  consideration 
actually  transferred  either  directly  or 
indirectly  frdm^ie  lessee  to  the  washer 
for  the  washing.  If  the  contract  reflects 
more  thaa-the  total  consideration  paid, 
then  the  MMS  may  require  that  the 
washing  allowance  be  determined  in 
accordance  with  paragraph  (b)  of  this 
section. 

(3)  If  the  MMS  determines  that  the 
consideration  paid  pursuant  to  an  arm's- 
length  washing  contract  does  not  reflect 
the  reasonable  value  of  the  washing 
because  of  misconduct  by  or  between 
the  contracting  parties,  or  because  the 
lessee  otherwise  has  breached  its  duty 
to  the  lessor  to  market  the  production 
for  the  mutual  benefit  of  the  lessee  and 
the  lessor,  then  MMS  shall  require  that 
the  washing  allowance  be  determined  in 
accordance  with  paragraph  (b)  of  this 
section.  When  MMS  determines  that  the 
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value  of  the  washing  may  be 
unreasonable,  MMS  will  notify  the 
lessee  and  give  the  lessee  an 
opportunity  to  provide  written 
information  justifying  the  lessee's 
washing  costs. 

(4)  Where  the  lessee's  payments  for 
washing  under  an  arm's-length  contract 
are  not  based  on  a  dollar-per-unit  basis, 
the  lessee  shall  convert  whatever 
consideration  is  paid  to  a  dollar  value 
equivalent.  Washing  allowances  shall 
be  expressed  as  a  cost  per  ton  of  coal 
washed. 

(b)  Non-arm's-length  or  no  contract. 
(1)  If  a  lessee  has  a  non-arm's-length 
contract  or  has  no  contract,  including 
those  situations  where  the  lessee 
performs  washing  for  itself,  the  washing 
allowance  will  be  based  upon  the 
lessee's  reasonable  actual  costs.  All 
washing  allowances  deducted  under  a 
non-arm's-length  or  no  contract  situation 
are  subject  to  monitoring,  review,  audit, 
and  possible  future  adjustment.  Prior 
MMS  approval  of  washing  allowances  is 
not  required  for  non-arm's-length  or  no 
contract  situations.  However,  before  any 
estimated  or  actual  deduction  may  be 
taken,  the  lessee  must  submit  a 
completed  Form  MMS-4292  in 
accordance  with  paragraph  (c)(2)  of  this 
section.  A  washing  allowance  may  be 
claimed  retroactively  for  a  period  of  not 
more  than  3  months  prior  to  the  first  day 
of  the  month  that  Form  MM&-4292  is 
filed  with  MMS,  unless  MMS  approves  a 
longer  period  upon  a  showing  of  good 
cause  by  the  lessee.  The  MMS  will 
monitor  the  allowance  deduction  to 
ensure  that  deductions  are  reasonable 
and  allowable.  When  necessary  or 
appropriate,  MMS  may  direct  a  lessee  to 
modify  its  estimated  or  actual  washing 
allowance. 

(2)  The  washing  allowance  for  non- 
arm's-length  or  no  contract  situation 
shall  be  based  upon  the  lessee's  actual 
costs  for  washing  during  the  reporting 
period,  including  operating  and 
maintenance  expenses,  overhead,  and 
either  depreciation  and  a  return  on 
undepreciated  capital  investment  in 
accordance  with  paragraph  (b)(2)(iv)(A) 
of  this  section,  or  a  cost  equal  to  the 
initial  depreciable  investment  in  the 
wash  plant  multiplied  by  the  rate  of 
return  in  accordance  with  paragraph 
(b)(2)(iv)(B)  of  this  section.  Allowable 
capital  costs  are  generally  those  for 
depreciable  fixed  assets  (including  costs 
of  delivery  and  installation  of  capital 
equipment)  which  are  an  integral  part  of 
the  wash  plant. 

(i)  Allowable  operating  expenses 
include:  Operations  supervision  and 
engineering;  operations  labor;  fuel; 
utilities; materials;  ad  valorem  property 
taxes,  rent;  supplies;  and  any  other 


directly  allocable  and  attributable 
operating  expense  which  the  lessee  can 
document. 

(ii)  Allowable  maintenance  expenses 
include:  Maintenance  of  the  wash  plant; 
maintenance  of  equipment:  maintenance 
labor;  and  other  directly  allocable  and 
attributable  maintenance  expenses 
which  the  lessee  can  document. 

(iii)  Overhead  attributable  and 
allocable  to  the  operation  and 
maintenance  of  the  wash  plant  is  an 
allowable  expense.  State  and  Federal 
income  taxes  and  severance  taxes, 
including  royalties,  are  not  allowable 
expenses. 

(iv)  A  lessee  may  use  either  paragraph 
(b)(2)(iv)  (A)  or  (B)  of  this  section.  After 
a  lessee  has  elected  to  use  either 
method  for  a  wash  plant,  the  lessee  may 
not  later  elect  to  change  to  the  other 
alternative  without  approval  of  the 
MMS. 

(A)  To  compute  depreciation,  the 
lessee  may  elect  to  use  either  a  straight- 
line  depreciation  method  based  on  the 
life  of  equipment  or  on  the  life  of  the 
reserves,  whichever  is  appropriate, 
which  the  wash  plant  services,  or  a  unit 
of  production  method.  After  an  election 
is  made,  the  lessee  may  not  change 
methods  without  MMS  approval.  A 
change  in  ownership  of  a  wash  plant 
shall  not  alter  the  depreciation  schedule 
established  by  the  original  operator/ 
lessee  for  purposes  of  the  allowance 
calculation.  With  or  without  a  change  in 
ownership,  a  wash  plant  shall  be 
depreciated  only  once.  Equipment  shall 
not  be  depreciated  below  a  reasonable 
salvage  value. 

(B)  The  MMS  shall  allow  as  a  cost  an 
amount  equal  to  the  allowable  initial 
capital  investment  in  the  wash  plant 
multiplied  by  the  rate  of  return 
determined  pursuant  to  paragraph 
(b)(2)(v)  of  this  section.  No  allowance 
shall  be  provided  for  depreciation.  This 
alternative  shall  apply  only  to  plants 
first  placed  in  service  or  acquired  after 
[insert  the  effective  date  of  these 
regulations]. 

(v)  The  rate  of  return  shall  be  the 
industrial  rate  associated  with  Standard 
and  Poor's  BOB  rating.  The  rate  of  return 
shall  be  the  monthly  average  rate  as 
published  in  Standard  and  Poor's  Bond 
Guide  for  the  first  month  of  the  reporting 
period  for  which  the  allowance  is 
applicable  and  shall  be  effective  during 
the  reporting  period.  The  rate  shall  be 
redetermined  at  the  beginning  of  each 
subsequent  washing  allowance 
reporting  period  (which  is  determined 
pursuant  to  paragraph  (c)(2)  of  this 
section). 

(3)  The  washing  allowance  for  coal 
shall  be  determined  based  on  the 
lessee's  reasonable  and  actual  cost  of 


washing  the  coal.  The  lessee  may  not 
take  an  allowance  for  the  costs  of 
washing  lease  production  that  is  not 
royalty  bearing. 

(c)  Reporting  requirements.  (1)  Arm's- 
length  contracts. 

(i)  With  the  exception  of  those 
washing  allowances  specified  in 
paragraphs  (c)(1)  (v)  and  (vi)  of  this 
section,  the  lessee  shall  submit  page  one 
of  the  initial  Form  MMS-4292  prior  to.  or 
at  the  same  time  as.  the  washing 
allowance  determined  pursuant  to  an 
arm's-length  contract  is  reported  on 
Form  MMS-4014.  Report  of  Sales  and 
Royalty  Remittance.  A  Form  MMS-^2g2 
receive  by  the  end  of  the  month  that  the 
Form  MMS-4014  is  due  shall  be 
considered  to  be  received  timely. 

(ii)  The  initial  Form  MMS-4292  shall 
be  effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a  washing 
allowance  and  shall  continue  until  the 
end  of  the  calendar  year,  or  until  the 
applicable  contract  or  rate  terminates  or 
is  modified  or  amended,  whichever  is 
earlier. 

(iii)  After  the  initial  reporting  period 
and  for  succeeding  reporting  periods, 
lessees  must  submit  page  one  of  Form 
MMS-4292  within  3  months  after  the  end 
of  the  calendar  year,  or  after  the 
applicable  contract  or  rale  terminates  or 
is  modified  or  amended,  whichever  is 
earlier,  unless  MMS  approves  a  longer 
period  (during  which  period  the  lessee 
shall  continue  to  use  the  allowance  from 
the  previous  reporting  period).  ' 

(iv)  The  MMS  may  require  that  a 
lessee  submit  arm's-length  washing 
contracts  and  related  documents. 
Documents  shall  be  submitted  within  a 
reasonable  lime,  as  determined  by 
MMS. 

(v)  Washing  allowances  which  are 
based  on  arm's-length  contracts  and 
which  are  in  effect  at  the  time  these 
regulations  become  effective  will  be 
allowed  to  continue  until  such 
allowances  terminate.  For  the  purposes 
of  this  section,  only  those  allowances 
that  have  been  approved  by  MMS  in 
writing  shall  qualify  as  being  in  effect  at 
the  time  these  regulations  become 
effective. 

(vi)  The  MMS  may  establish,  in 
appropriate  circumstances,  reporting 
requirements  that  are  different  from  the 
requirements  of  this  section. 

(2)  Non-arm's-length  or  no  contract. 

(i)  With  the  exception  of  those 
washing  allowances  specified  in 
paragraphs  (c)(2)  (v)  and  (vii)  of  this 
section,  the  lessee  shall  submit  an  initial 
Form  MMS-4292  prior  to,  or  at  the  same 
time  as.  the  washing  allowance 
determined  pursuant  to  a  non-arm's- 


length  contract  or  no  contract  situation 
is  reported  on  Form  MMS-4014,  Report 
of  Sales  and  Royalty  Remittance.  A 
Form  MMS-4292  received  by  the  end  of 
the  month  that  the  Form  MMS-4014  is 
due  shall  be  considered  to  be  timely 
received.  The  initial  reporting  may  be 
based  on  estimated  costs. 

(ii)  The  initial  Form  MMS-4292  shall 
be  effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  Hrst 
is  authorized  to  deduct  a  washing 
allowance  and  shall  continue  until  the 
end  of  the  calendar  year,  or  until  the 
washing  under  the  non-arm's-length 
contract  or  the  no  contract  situation 
terminates,  whichever  is  earlier. 

(iii)  For  calendar-year  reporting 
periods  succeeding  the  initial  reporting 
period,  the  lessee  shall  submit  a 
completed  Form  MMS-4292  containing 
the  actual  costs  for  the  previous 
reporting  period.  If  coal  washing  is 
continuing,  the  lessee  shall  include  on 
Form  MMS-4292  its  estimated  costs  for 
the  next  calendar  year.  The  estimated 
coal  washing  allowance  shall  be  based 
on  the  actual  costs  for  the  previous 
period  plus  or  minus  any  adjustments 
which  are  based  on  the  lessee's 
knowledge  of  decreases  or  increases 
which  will  affect  the  allowance.  Form 
MMS-4292  must  be  received  by  MMS 
within  3  months  after  the  end  of  the 
previous  reporting  period,  unless  MMS 
approves  a  longer  period  (during  which 
period  the  lessee  shall  continue  to  use 
the  allowance  from  the  previous 
reporting  period). 

(iv)  For  new  wash  plants,  the  lessee's 
initial  Form  MMS-4292  shall  include 
estimates  of  the  allowable  coal  washing 
costs  for  the  applicable  period.  Cost 
estimates  shall  be  based  upon  the  most 
recently  available  operations  data  for 
the  plant,  or  if  such  data  are  not 
available,  the  lessee  shall  use  estimates 
based  upon  industry  data  for  similar 
coal  wash  plants. 

(v)  Washing  allowances  based  on 
non-arm's-length  or  no-contract 
situations  which  are  in  effect  at  the  time 
these  regulations  become  effective  will 
be  allowed  to  continue  until  such 
allowances  terminate.  For  the  purposes 
of  this  section,  only  those  allowances 
that  have  been  approved  by  MMS  in 
writing  shall  qualify  as  being  in  effect  at 
the  time  these  regulations  become 
effective. 

(vi)  Upon  request  by  MMS,  the  lessee 
shall  submit  all  data  used  by  the  lessee 
to  prepare  its  Form  MMS-4292.  The  data 
shall  be  provided  within  a  reasonable 
period  of  time,  as  determined  by  MMS. 

(vii)  The  MMS  may  establish,  in 
appropriate  circumstances,  reporting 
requirements  which  are  different  from 
the  requirements  of  this  section. 


(3)  The  MMS  may  establish  coal 
washing  allowance  reporting  dates  for 
individual  leases  different  from  those 
specified  in  this  subpart  in  order  to 
provide  more  effective  administration. 
Lessees  will  be  notified  of  any  change  in 
their  reporting  period. 

(4)  Washing  allowances  must  be 
reported  as  a  separate  line  on  the  Form 
MMS-4014.  unless  MMS  approves  a 
different  reporting  procedure. 

(d)  Interest  assessments  for  incorrect 
or  late  reports  and  failure  to  report  (1) 
If  a  lessee  deducts  a  washing  allowance 
on  its  Form  MMS-4014  without 
complying  with  the  requirements  of  this 
section,  the  lessee  shall  pay  interest 
only  on  the  amount  of  such  deduction 
until  the  requirements  of  this  section  are 
complied  with.  The  lessee  also  shall 
repay  the  amount  of  any  allowance 
which  is  disallowed  by  this  section. 

(2)  If  a  lessee  erroneously  reports  a 
washing  allowance  which  results  in  an 
underpayment  of  royalties,  interest  shall 
be  paid  on  the  amount  of  that 
underpayment. 

(3)  Interest  required  to  be  paid  by  this 
section  shall  be  determined  in 
accordance  with  30  CFR  218.202. 

(e)  Adjustments.  (1)  If  the  actual  coal 
washing  allowance  is  less  than  the 
amount  the  lessee  has  estimated  and 
taken  during  the  reporting  period,  the 
lessee  shall  be  required  to  pay 
additional  royalties  due  plus  interest 
computed  pursuant  to  30  CFR  218.202. 
retroactive  to  the  first  month  the  lessee 
is  authorized  to  deduct  a  washing 
allowance.  If  the  actual  washing 
allowance  is  greater  than  the  amount 
the  lessee  has  estimated  and  taken 
during  the  reporting  period,  the  lessee 
shall  be  entitled  to  a  credit  without 
interest. 

(2)  The  lessee  must  submit  a  corrected 
Form  MMS-4014  to  reflect  actual  costs, 
together  with  any  payment,  in 
accordance  with  instructions  provided 
by  MMS. 

(f)  Other  washing  cost 
determinations.  The  provisions  of  this 
section  shall  apply  to  determine 
washing  costs  when  establishing  value 
using  a  net-back  valuation  procedure  or 
any  other  procedure  that  requires 
deduction  of  washing  costs. 

§206.260    Aik>cationofwashMlcoaL 

(a)  When  coal  is  subjected  to 
washing,  the  washed  coal  must  be 
allocated  to  the  leases  from  which  it 
was  extracted. 

(b)  When  the  net  output  of  coal  from  a 
washing  plant  is  derived  from  coal 
obtained  from  only  one  lease,  the 
quantity  of  washed  coal  allocable  to  the 
lease  will  be  based  on  the  net  output  of 
the  washing  plant. 


(c)  When  the  net  output  of  coal  from  a 
washing  plant  is  derived  from  coal 
obtained  from  more  than  one  lease,  the 
quantity  of  net  output  of  washed  coal 
allocable  to  each  lease  will  be  based  on 
the  ratio  of  measured  quantities  of  coal 
delivered  to  the  washing  plant  and 
washed  from  each  lease  compared  to 
the  total  measured  quantities  of  coal 
delivered  to  the  washing  plant  and 
washed. 


§206.261    Transportation  I 
general. 

(a)  For  ad  valorem  leases  subject  to 
§  206.257  of  this  chapter,  where  the 
value  for  royalty  purposes  has  been 
determined  at  a  point  remote  ftt>m  the 
lease  or  mine.  MJMS  shall,  as  authorized 
by  this  section,  allow  a  deduction  in 
determining  value  for  royalty  purposes 
for  the  reasonable,  actual  costs  incurred 
to: 

(1)  Transport  the  coal  from  a  Federal 
or  Indian  lease  to  a  sales  point  which  is 
remote  from  both  the  lease  and  mine;  or 

(2)  Transport  the  coal  from  a  Federal 
or  Indian  lease  to  a  wash  plant  when 
that  plant  is  remote  from  both  the  lease 
and  mine  and.  if  applicable,  from  the 
wash  plant  to  a  remote  sales  point. 

In-mine  transportation  costs  shall  not  be 
included  in  the  transportation 
allowance. 

(b)  Under  no  circumstances  shall  the 
washing  allowance  and  the 
transportation  allowance  authorized  by 
§  206.259  of  this  subpart  reduce  the 
value  of  coal  under  any  selling 
arrangement  to  zero. 

(c)  (1)  When  coal  transported  from  a 
mine  to  a  wash  plant  is  eligible  for  a 
transportation  allowance  in  accordance 
with  this  section,  the  lessee  is  not 
required  to  allocate  transportation  costs 
between  the  quantity  of  clean  coal 
output  and  the  rejected  waste  material. 
The  transportation  allowance  shall  be 
authorized  for  the  total  production 
which  is  transported.  Transportation 
allowances  shall  be  expressed  as  a  cost 
per  ton  of  cleaned  coal  transported. 

(2)  For  coal  that  is  not  washed  at  a 
wash  plant,  the  transportation 
allowance  shall  be  authorized  for  the 
total  production  which  is  transported. 
Transportation  allowances  shall  be 
expressed  as  a  cost  per  ton  of  coal 
transported. 

(3)  Transportation  costs  shall  only  be 
recognized  as  allowances  when  the  so 
transported  coal  is  sold  and  royalties 
are  reported  and  paid. 

(d)  If,  after  a  review  and/or  audit, 
MMS  determines  that  a  lessee  has 
improperly  determined  a  transportation 
allowance  authorized  by  this  section, 
then  the  lessee  shall  pay  any  additional 
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royalties,  plus  interest,  determined  in 
accordance  with  30  CFR  218.200.  or  shall 
be  entitled  to  a  credit,  without  interest. 

(e)  Lessees  shall  not 
disproportionately  allocate 
transportation  costs  to  Federal  or  Indian 
leases. 

§206.262    DatonnlnaHon  Of  transportation 
allowancM. 
(a)  Arm's-length  contracts. 

(1)  For  transportation  costs  incurred 
by  a  lessee  pursuant  to  an  arm's-length 
contract,  the  transportation  allowance 
shall  be  the  reasonable,  actual  costs 
incurred  by  the  lessee  for  transporting 
the  coal  under  that  contract,  subject  to 
monitoring,  review,  audit,  and  possible 
future  adjustment.  The  MMS's  prior 
approval  is  not  required  before  a  lessee 
may  deduct  costs  incurred  under  an 
arm's-length  contract.  However,  before 
any  deduction  may  be  taken,  the  lessee 
must  submit  a  completed  page  one  of 
Form  MMS-4293,  Coal  Transportation 
Allowance  Report,  in  accordance  with 
paragraph  (c)  (1)  of  this  section.  A 
transportation  allowance  may  be 
claimed  retroactively  for  a  period  of  not 
more  than  3  months  prior  to  the  first  day 
of  the  month  that  Form  MMS-4293  is 
filed  with  MMS,  unless  MMS  approves  a 
longer  period  upon  a  showing  of  good 
cause  by  the  lessee. 

(2)  In  conducting  reviews  and  audits. 
MMS  will  examine  whether  the  contract 
reflects  more  than  the  consideration 
actually  transferred  either  directly  or 
indirectly  from  the  lessee  to  the 
transporter  for  the  transportation.  If  the 
contract  reflects  more  than  the  total 
consideration  paid,  then  the  MMS  may 
require  that  the  transportation 
allowance  be  determined  in  accordance 
with  paragraph  (b)  of  this  section. 

(3)  If  the  MMS  determines  that  the 
consideration  paid  pursuant  to  an  arm's- 
length  transportation  contract  does  not 
reflect  the  reasonable  value  of  the 
transportation  because  of  misconduct  by 
or  between  the  contracting  parties,  or 
because  the  lessee  otherwise  has 
breached  its  duty  to  the  lessor  to  market 
the  production  for  the  mutual  benefit  of 
the  lessee  and  the  lessor,  then  MMS 
shall  require  that  the  transportation 
allowance  be  determined  in  accordance 
with  paragraph  (b)  of  this  section.  When 
MMS  determines  that  the  value  of  the 
transportation  may  be  unreasonable, 
MMS  will  notify  the  lessee  and  give  the 
lessee  an  opportunity  to  provide  written 
information  justifying  the  lessee's 
transportation  costs. 

(4)  Where  the  lessee's  payments  for 
transportation  under  an  arm's-length 
contract  are  not  based  on  a  doUar-per- 
unit  basis,  the  lessee  shall  convert 
whatever  consideration  is  paid  to  a 


dollar  value  equivalent  for  the  purposes 
of  this  section. 

(b)  Non-arm  's-length  or  no  contract. 
(1)  If  a  lessee  has  a  non-arm's-length 
contract  or  has  no  contract,  including 
those  situations  where  the  lessee 
performs  transportation  services  for 
itself,  the  transportation  allowance  will 
be  based  upon  the  lessee's  reasonable 
actual  costs.  All  transportation 
allowances  deducted  under  a  non-arm's- 
length  or  no-contract  situation  are 
subject  to  monitoring,  review,  audit,  and 
possible  future  adjustment.  Prior  MMS 
approval  of  transportation  allowances  is 
not  required  for  non-arm's-length  or  no- 
contract  situations.  However,  before  any 
estimated  or  actual  deduction  may  be 
taken,  the  lessee  must  submit  a 
completed  Form  MMS-4293  in 
accordance  with  paragraph  (c)(2]  of  this 
section.  A  transportation  allowance  may 
be  claimed  retroactively  for  a  period  of 
not  more  than  3  months  prior  to  the  first 
day  of  the  month  that  Form  MMS-42g3 
is  filed  with  MMS,  unless  MMS 
approves  a  longer  period  upon  a 
showing  of  good  cause  by  the  lessee. 
The  MMS  will  monitor  the  allowance 
deductions  to  ensure  that  deductions  are 
reasonable  and  allowable.  When 
necessary  or  appropriate.  MMS  may 
direct  a  lessee  to  modify  its  estimated  or 
actual  transportation  allowance 
deduction. 

(2)  The  transportation  allowance  for 
non-arm's-length  or  no-contract 
situations  shall  be  based  upon  the 
lessee's  actual  costs  for  transportation 
during  the  reporting  period,  including 
operating  and  maintenance  expenses, 
overhead,  and  either  depreciation  and  a 
return  on  undepreciated  capital 
investment  in  accordance  with 
paragraph  (b)(2)(iv)(A)  of  this  section,  or 
a  cost  equal  to  the  initial  depreciable 
investment  in  the  transportation  system 
multiplied  by  the  rate  of  return  in 
accordance  with  paragraph  (b)(2)(iv)(B) 
of  this  section.  Allowable  capital  costs 
are  generally  those  for  depreciable  fixed 
assets  (including  costs  of  delivery  and 
installation  of  capital  equipment]  which 
are  an  integral  part  of  the  transportation 
system. 

(i)  Allowable  operating  expenses 
include:  operations  supervision  and 
engineering:  operations  labor  fuel: 
utilities:  materials:  ad  valorem  property 
taxes:  rent;  supplies;  and  any  other 
directly  allocable  and  attributable 
operating  expense  which  the  lessee  can 
document 

(ii)  Allowable  maintenance  expenses 
include:  maintenance  of  the 
transportation  system:  maintenance  of 
equipment:  maintenance  labor  and 
other  directly  allocable  and  attributable 


maintenance  expenses  which  the  lessee 
can  document. 

(iii)  Overhead  attributable  and 
allocable  to  the  operation  and 
maintenance  of  the  transportation 
system  is  an  allowable  expense.  State 
and  Federal  income  taxes  and 
severance  taxes  and  other  fees, 
including  royalties,  are  not  allowable 
expenses. 

(iv)  A  lessee  may  use  either  paragraph 
(b)(2)(iv)(A)  or  (B)  of  this  section.  After 
a  lessee  has  elected  to  use  either 
method  for  a  transportation  system,  the 
lessee  may  not  later  elect  to  change  to 
the  other  alternative  without  approval  of 
the  MMS. 

(A)  To  compute  depreciation,  the 
lessee  may  elect  to  use  either  a  straight- 
line  depreciation  method  based  on  the 
life  of  equipment  or  on  the  life  of  the 
reserves,  whichever,  is  appropriate, 
which  the  transportation  system 
services,  or  a  unit  of  production  method. 
After  an  election  is  made,  the  lessee 
may  not  change  methods  without  MMS 
approval.  A  change  in  ownership  of  a 
transportation  system  shall  not  alter  the 
depreciation  schedule  established  by  the 
original  transporter/lessee  for  purposes 
of  the  allowance  calculation.  With  or 
without  a  change  in  ownership,  a 
transportation  system  shall  be 
depreciated  only  once.  Equipment  shall 
not  be  depreciated  below  a  reasonable 
salvage  value. 

(B)  The  MMS  shall  allow  as  a  cost  an 
amount  equal  to  the  allowable  initial 
capital  investment  in  the  transportation 
system  multiplied  by  the  rate  of  return 
determined  pursuant  to  paragraph 
(b)(2)(B](v)  of  this  section.  No  allowance 
shall  be  provided  for  depreciation.  This 
alternative  shall  apply  only  to 
transportation  facilities  first  placed  in 
service  or  acquired  after  [insert  the 
effective  date  of  these  regulations]. 

(v)  The  rate  of  return  shall  be  the 
industrial  rate  associated  with  Standard 
and  Poor's  BBB  rating.  The  rate  of  return 
shall  be  the  monthly  average  as 
published  in  Standard  and  Poor's  Bond 
Guide  for  the  first  month  of  the  reporting 
period  for  which  the  allowance  is 
applicable  and  shall  be  effective  during 
the  reporting  period.  The  rate  shall  be 
redetermine  at  the  beginning  of  each 
subsequent  transportation  allowance 
reporting  period  (which  is  determined 
pursuant  to  paragraph  (c)(2)  of  this 
section). 

(3)  A  lessee  may  apply  to  the  MMS  for 
an  exception  from  the  requirement  that 
it  compute  actual  costs  in  accordance 
with  paragraphs  (b)(1)  and  (b)(2)  of  this 
section.  The  MMS  will  grant  the 
exception  only  if  the  lessee  has  a  rate 
for  the  transportation  aproved  by  a 
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Federal  agency  (for  both  Federal  and 
Indian  leases)  or  by  a  State  regulatory 
agency  (for  Federal  leases).  The  MMS 
shall  deny  the  exception  request  if  it 
determines  that  the  rate  is  excessive  as 
compared  to  arm's-length  transportation 
charges  by  systems,  owned  by  the 
lessee  or  others,  providing  similar 
transportation  services  in  that  area.  If 
there  are  no  arm's-length  transportation 
charges,  MMS  shall  deny  the  exception 
request  if:  (i)  no  Federal  or  State 
regulatory  agency  cost  analysis  exists 
and  the  Federal  or  State  regulatory 
agency,  as  applicable,  has  declined  to 
investigate  pursuant  to  MMS  timely 
objections  upon  filing:  and  (ii)  the  rate 
significantly  exceeds  the  lessee's  actual 
costs  for  transportation  as  determined 
under  this  section. 

(c)  Reporting  requirements.  (1)  Arm's- 
length  contracts. 

(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraphs  (c)(1)  (v)  and  (vi)  of  this 
section,  the  lessee  shall  submit  page  one 
of  the  initial  Form  MMS-4293  prior  to.  or 
at  the  same  time  as,  the  transportation 
allowance  determined  pursuant  to  an 
arm's-length  contract  is  reported  on 
Form  MMS-4014,  Reports  of  Sales  and 
Royalty  Remittance. 

(ii)  The  initial  Form  MMS-4293  shall 
be  effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  is 
first  authorized  to  deduct  a 
transportation  allowance  and  shall 
continue  until  the  end  of  the  calendar 
year,  or  until  the  applicable  contract  or 
rate  terminates  or  is  modified  or 
amended,  whichever  is  earlier. 

(iii)  After  the  initial  reporting  period 
and  for  succeeding  reporting  periods, 
lessees  must  submit  page  one  of  Form 
MMS-4293  within  3  months  after  the  end 
of  the  calendar  year,  or  after  the 
applicable  contract  or  rate  terminates  or 
is  modified  or  amended,  whichever  is 
earlier,  unless  MMS  approves  a  longer 
period  (during  which  period  the  lessee 
shall  continue  to  use  the  allowance  from 
the  previous  reporting  period).  Lessees 
may  request  special  reporting 
procedures  in  unique  allowance 
reporting  situations,  such  as  those 
related  to  spot  sales. 

(iv)  The  MMS  may  require  that  a 
lessee  submit  arm's-length 
transportation  contracts,  production 
agreements,  operating  agreements,  and 
related  documents.  Documents  shall  be 
submitted  within  a  reasonable  time,  as 
determined  by  MMS. 

(v)  Transportation  allowances  that  are 
based  on  arm's-length  contracts  and 
which  are  in  effect  at  the  time  these 
regulations  become  elective  will  be 
allowed  to  continue  until  such 
allowances  terminate.  For  the  purposes 


of  this  section,  only  those  allowances 
that  have  been  approved  by  MMS  in 
writing  shall  qualify  as  being  in  effect  at 
the  time  these  regulations  become 
effective. 

(vi)  The  MMS  may  estabUsh,  in 
appropriate  circumstances,  reporting 
requirements  that  are  different  from  the 
requirements  of  this  section. 

(2)  Non-arm's-length  or  no  contract. 

(i)  With  the  exception  of  those 
transportation  allowances  specified  in 
paragraphs  (c)(2)  (v)  and  (vii)  of  this 
section,  the  lessee  shall  submit  an  initial 
Form  MMS-4293  prior  to,  or  at  the  same 
time  as,  the  transportation  allowance 
determined  pursuant  to  a  non-arm's- 
length  contract  or  no-contract  situation 
is  reported  on  Form  MMS-4014,  Report 
of  Sales  and  Royalty  Remittance.  The 
initial  report  may  be  based  on  estimated 
costs. 

(ii)  The  initial  Form  MMS-4293  shall 
be  effective  for  a  reporting  period 
beginning  the  month  that  the  lessee  first 
is  authorized  to  deduct  a  transportation 
allowance  and  shall  continue  until  the 
end  of  the  calendar  year,  or  until  the 
transportation  under  the  non-arm's- 
length  contract  or  the  no-contract 
situation  terminates,  whichever  is 
earlier. 

(iii)  For  calendar-year  reporting 
periods  succeeding  the  initial  reporting 
period,  the  lessee  shall  submit  a 
completed  Form  MMS-^293  containing 
the  actual  costs  for  the  previous 
reporting  period.  If  the  transportation  is 
continuing,  the  lessee  shall  include  on 
Form  MMS-4293  its  estimated  costs  for 
the  next  calendar  year.  The  estimated 
transportation  allowance  shall  be  based 
on  the  actual  costs  for  the  previous 
reporting  period  plus  or  minus  any 
adjustments  that  are  based  on  the 
lessee's  knowledge  of  decreases  or 
increases  that  will  affect  the  allowance. 
Form  MMS-4293  must  be  received  by 
MMS  within  3  months  after  the  end  of 
the  previous  reporting  period,  unless 
MMS  approves  a  longer  period  (during 
which  period  the  lessee  shall  continue  to 
use  the  allowance  ficom  the  previous 
reporting  period).    J 

(iv)  For  new  transportation  facilities 
or  arrangements,  the  lessee's  initial 
Form  MMS-4293  shall  include  estimates 
of  the  allowable  transportation  costs  for 
the  applicable  period.  Cost  estimates 
shall  be  based  upon  the  most  recently 
available  operations  data  for  the 
transportation  system,  or,  if  such  data 
are  not  available,  the  lessee  shall  use 
estimates  based  upon  industry  data  for 
similar  transportation  systems, 

(v)  Non-arm's-length-contract  or  no- 
contract-based  transportation 
allowances  that  are  in  effect  at  the  time 
these  regulations  become  effective  will 


be  allowed  to  continue  until  such 
allowances  terminate.  For  purposes  of 
this  section,  only  those  allowances  that 
have  been  approved  by  MMS  in  writing 
shall  qualify  as  being  in  effect  at  the 
time  these  regulations  become  effective. 

(vi)  Upon  request  by  MMS,  the  lessee 
shall  submit  all  data  used  to  prepare  its 
Form  MMS-4293.  The  data  shall  be 
provided  within  a  reasonable  period  of 
time,  as  determined  by  MMS. 

(vii)  The  MMS  may  establish,  in 
appropriate  circumstances,  reporting 
requirements  that  are  different  from  the 
requirements  of  this  section. 

(viii)  If  the  lessee  is  authorized  to  use 
its  Federal-  or  State-agency-approved 
rate  as  its  transportation  cost  in 
accordance  with  paragraph  (b)(3)  of  this 
section,  it  shall  follow  the  reporting 
requirements  of  paragraph  (c)(1)  of  this 
section. 

(3)  The  MMS  may  establish  reporting 
dates  for  individual  lessees  different 
than  those  specified  in  this  paragraph  in 
order  to  provide  more  effective 
administration.  Lessees  will  be  notified 
as  to  any  change  in  their  reporting 
period. 

(4)  Transportation  allowances  must  be 
reported  as  a  separate  line  item  on  Form 
MMS-4014,  unless  MMS  approves  a 
different  reporting  procedure. 

(d)  Interest  assessments  for  incorrect 
or  late  reports  and  failure  to  report.  (1) 
If  a  lessee  deducts  a  transportation 
allowance  on  its  Form  MMS-'4014 
without  complying  with  the 
requirements  of  this  section,  the  lessee 
shall  be  liable  for  interest  on  the  amount 
of  such  deduction  until  the  requirements 
of  this  section  are  complied  with. 
Penalties  may  also  be  assessed,  if 
appropriate. 

(2)  If  a  lessee  erroneously  reports  a 
transportation  allowance  which  results 
in  an  underpayment  of  royalties,  interest 
shall  be  paid  on  the  amount  of  that 
underpajTnent. 

(3)  Interest  required  to  be  paid  by  this 
section  shall  be  determined  in 
accordance  with  30  CFR  218.202. 

(e)  Adjustments.  (1)  If  the  actual 
transportation  allowance  is  less  than  the 
amount  the  lessee  has  estimated  and 
taken  during  the  reporting  period,  the 
lessee  shall  be  required  to  pay 
additional  royalties  due  plus  interest, 
computed  pursuant  to  30  CFR  21R.20Z 
retroactive  to  the  first  month  the  lessee 
is  authorized  to  deduct  a  transportation 
allowance.  If  the  actual  transportation 
allowance  is  greater  than  the  amount 
the  lessee  has  estimated  and  taken 
during  the  reporting  period,  the  lessee 
shall  be  entitled  to  a  credit  without 
interest. 
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(2)  The  lessee  must  submit  a  corrected 
Form  MMS-4014  to  reflect  actual  costs, 
together  with  any  payment,  in 
accordance  with  instructions  provided 
by  MMS. 

(f)  Other  transportation  cost 
determinations.  The  provisions  of  this 
section  shall  apply  to  determine 
transportation  costs  when  establishing 
value  using  a  net-back  valuation 
procedure  or  any  other  procedure  that 
requires  deduction  of  transportation 
costs. 

§206.263    Contract  submission. 

(a)  The  lessee  and  other  payors  shall 
submit  to  MMS.  upon  request,  contracts 
for  the  sale  of  coal  from  ad  valorem 
leases  subject  to  this  subpart.  The  MMS 
must  receive  the  contracts  within  a 
reasonable  period  of  time,  as  speciHed 
by  MMS.  Lessees  shall  include  as  part  of 
the  submittal  requirements  any 
contracts,  agreements,  contract 
amendments,  or  other  documents  that 
affect  the  gross  proceeds  received  for 
the  sale  of  coal,  as  well  as  any  other 
information  regarding  any  consideration 
received  for  the  sale  or  disposition  of 
coal  that  is  not  included  in  such 
contracts.  At  the  time  of  its  contract 
submittals.  MMS  may  require  the  lessee 
to  certify  in  writing  that  it  has  provided 
all  documents  and  information  that 
reflect  the  total  consideration  provided 
by  purchasers  of  coal  from  ad  valorem 
leases  subject  to  this  subpart. 
Information  requested  under  this  section 
may  include  contracts  for  both  ad 
valorem  and  cents-per-ton  leases  and 
shall  be  available  in  the  lessee's  offices 
during  normal  business  hours  or 
provided  to  MMS  at  such  time  and  in 
such  manner  as  may  be  requested  by 
authorized  Department  of  the  Interior 
personnel.  Any  oral  sales  arrangement 
negotiated  by  the  lessee  must  be  placed 
in  a  written  form  and  be  retained  by  the 
lessee.  Nothing  in  this  section  shall  be 
construed  to  limit  the  authority  of  MMS 
to  obtain  or  have  access  to  information 
poursuant  to  30  CFR  Part  212. 

(b)  Lessees  and  other  payors  shall 
designate,  for  each  contract  submitted 
pursuant  to  this  section,  whether  the 
contract  is  arm's-length  or  non-arm's- 
length. 

(c)  A  lessee's  or  other  payor's 
determination  that  its  contract  is  arm's- 
length  is  subject  to  future  audit  to  verify 
that  the  contract  meets  the  criteria  of 
the  arm's-length  contract  definition  in 

§  206.251. 

(d)  Information  required  to  be 
submitted  under  this  section  that 


constitutes  trade  secrets  and 
commercial  and  financial  information 
that  is  identified  as  privileged  or 
confidential  shall  not  be  available  for 
public  inspection  or  made  public  or 
disclosed  without  the  consent  of  the 
lessee  or  other  payor,  except  as 
otherwise  provided  by  law  or  regulation. 

§  206.^264    In-situ  and  surfact  gasification 
and  liquefaction  operations. 

If  an  ad  valorem  Federal  coal  lease  is 
developed  by  in-situ  or  surface 
gasification  or  liquefaction  technology, 
the  lessee  shall  propose  the  value  of 
coal  for  royalty  purposes  to  MMS.  The 
MMS  will  review  the  lessee's  proposal 
and  issue  a  value  determination.  The 
lessee  may  use  its  proposed  value  until 
MMS  issues  a  value  determination. 

§  206.265    Valu*  •nhancamant  of 
marltatat)!*  coaL 

If  the  lessee  enhances  the  value  of 
coal  after  the  coal  has  been  placed  in 
marketable  condition  in  accordance 
with  i  206.257(h)  of  this  chapter,  prior  to 
use,  sale,  or  other  disposition  the  lessee 
shall  notify  MMS  that  such  processing  is 
occurring  or  will  occur.  The  value  of  that 
production  shall  be  determined  as 
follows: 

(a)  A  value  established  for  the 
feedstock  coal  in  marketable  condition 
by  application  of  the  provisions  of 

S  206.257(c)(2)(iHiv):  or, 

(b)  In  the  event  that  a  value  cannot  be 
established  in  accordance  with 
paragraph  (a)  of  this  section,  then  the 
value  of  production  will  be  determined 
in  accordance  with  S  206.257(c)(2)(v) 
and  the  value  shall  be  the  lessee's  gross 
proceeds  accruing  from  the  disposition 
of  the  enhanced  product,  reducied  by 
MMS-approved  processing  costs  and 
procedures  (including  a  rate  of  return  on 
investment  equal  to  two  times  the 
Standard  and  Poor's  BBB  bond  rate 
applicable  under  S  206.259(b)(2](v]). 

PART  212— RECORDS  AND  FILES 
MAINTENANCE 

1.  The  authority  citation  for  Part  212  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.:  25  IIS.C. 
39ea  et  seq.:  25  U.S.C.  2101  et  seq.:  30  U.S.C. 
181  et  seq.:  30  U.S.C.  351  et  seq.:  30  U.S.C. 
1001  et  seq.:  30  U.S.C.  1701  et  seq.;  43  U.S.C. 
1301  et  seq.:  43  U.S.C.  1301  et  seq.;  43  U.S.C. 
1331  et  seq.:  and  43  U.S.C.  1001  et  seq. 

2.  The  title  of  Subparts  C.  O.  F.  and  G 
under  Part  212  are  revised  to  read  as 
follows: 


Sutipart  C— Federal  and  Indian  Oil— 
(Reserved] 

Subpart  D— Federal  and  Indian  Gae— 
(Reservedl 

Sut>part  F — Coal — (Reserved] 

Subpart  Q— Other  SoNd  IMnerale— 
i  Reserved  I 

3.  The  following  subparts  are  added  to 
Part  212: 


Sut>part  H— Geottiermal  Resoui 
(Reserved] 


Subpart  I— OCS  Sulfur  (Reserved] 

4.  Paragraph  (b)  introductory  text  of 
S  212.200  is  revised  to  read  as  follows: 

S  212.200    Maintenance  of  and  access  to 


(b)  The  MMS  shall  have  access  to  all 
records  of  the  operator/lessee 
pertaining  to  compliance  to  Federal 
royalties,  including,  but  not  limited  to: 

*         *         *         •         « 

TITLE  43-PU8UC  LANDS:  INTERIOR 
GROUP  3400— COAL  MANAGEMENT 

PART  3480-COAL  EXPLORA-HON 
AND  MINING  OPERATIONS  RULES 

1.  The  authority  citation  for  Part  3480 
continues  to  read  as  follows: 

Authority:  The  Mineral  Leasing  Act  of 
February  25, 1S20.  as  amended  (30  U.S.C.  181. 
et  seq.);  the  Mineral  Leasing  Act  for  Acquired 
Luanda  of  1947,  as  amended  (30  U.S.C  351- 
359);  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C.  1201,  et 
seq.):  the  National  Historic  Preservation  Act 
of  1966,  as  amended  (16  U.S.C  470.  et  seq.): 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531.  et  seq.):  the  Act  of 
March  3. 1900.  as  amended  (25  U.S.C.  396): 
the  Act  of  May  11, 1938,  as  amended  (25 
U.S.C.  396a-396g);  the  Act  of  February  28, 
1891.  as  amended  (25  U.SC.  397);  the  Act  of 
May  29. 1924  (25  U.S.C.  398);  the  Act  of  March 
3, 1927  (25  U.S.C.  39ea-398e);  the  Act  of  June 
30. 1919.  as  amended  (25  U.S.C.  399);  R.S.  441 
(43  U.S.C.  1457);  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended  (40  U.S.C.  471,  el  seq.);  the  National 
Environmental  Policy  Act  of  1909,  as 
amended  (42  U.S.C.  4321.  et  seq.):  and  the 
Freedom  of  Information  Act  (5  U.S.C  552). 

2.  Section  3485.2  of  43  CFR  Part  3480  is 
amended  by  removing  paragraphs  (d), 
(e).  (f).  («).  (h).  (i).  and  (k).  Paragraph  (j) 
of  S  3485.2(j]  is  redesignated  as 
paragraph  (d)  of  §  3485.2. 

[FR  Doc.  68-15634  Filed  7-14-66;  6-45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
[WH-FRL-3317-5] 

Water  Quality  Standards  for  the 
Colville  Indian  Reservation  in  the  State 
of  Washington 

AQENCV:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  This  proposal  would 
establish  Federal  water  quality 
standards  on  the  Colville  Confederated 
Tribes  Reservation  located  within  the 
State  of  Washington.  This  action,  which 
is  being  taken  at  the  request  of  the 
Tribes,  would  establish  designated  uses 
and  criteria  for  all  surface  waters  on  the 
Reservation. 

DATES:  Comments  must  be  received  by 
September  13, 1988. 

A  public  hearing  will  be  held  on 
August  18. 1968,  beginning  at  7:00  p.m. 
ADDRESSES:  Comments  on  this  proposed 
rule  should  be  addressed  to:  Fletcher 
Shives:  EPA,  Region  X  (M/S  433):  1200 
Sixth  Avenue;  Seattle.  WA  98101  (206) 
442-8293.  The  public  may  inspect  the 
administrative  record  for  this 
rulemaking  and  all  comments  received 
on  this  proposed  rule  at:  EPA,  Region  X: 
1200  Sixth  Avenue;  Seattle,  WA  98101. 
between  the  hours  of  8:00  am  and  4:00 
pm  on  business  days.  A  reasonable  fee 
will  be  charged  for  copying.  Inquiries 
can  be  made  over  the  phone  by  calling 
(202)  475-7315  or  (206)  442-8293. 
Portions  of  the  record,  including  the 
correspondence  and  other  actions  cited 
in  this  proposal  and  written  public 
comments  will  be  available  from  the 
Criteria  and  Standards  Division,  OWRS: 
401  M  Street  SW.;  Room  919  East  Tower; 
Washington.  DC  20460,  during  usual 
business  hours. 

The  public  hearing  will  be  held  at  the 
Nespelem  Community  Center, 
Nespelem,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fletcher  Shives,  (206)  442-8293. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  February  7. 1986,  the 
Environmental  Protection  Agency 
received  a  request  from  the  Colville 
Confederated  Tribes  to  promulgate  the 
Tribes'  recently  adopted  water  quality 
standards  as  Federal  standards  for 
waters  on  the  lands  of  the  Reservation. 
The  Colville  Confederated  Tribes  are  a 
federally  recognized  Indian  Tribe 
operating  pursuant  to  a  Constitution  and 
Bylaws  approved  by  the  Commissioner 


of  Indian  Affairs  on  April  19, 1938.  EPA 
reviewed  the  Tribes'  adopted  standards. 
EPA  today  is  proposing  to  adopt  most  of 
the  Tribes'  use  designations  and 
conventional  water  quality  criteria  for 
its  waters.  The  Colville  Confederated 
Tribes  and  the  State  of  Washington 
have  an  agreement  to  maintain 
consistent  standards  on  boundary  and 
other  common  bodies  of  water.  The 
State  of  Washington  has  formally 
proposed  to  adopt  criteria  for  certain 
toxic  and  nonconventional  pollutants  for 
which  EPA  has  recommended  criteria 
(WSR  87-13-069.  published  July  1, 1987). 
These  criteria  are  contained  in  guidance 
published,  under  section  304(a)  of  the 
Clean  Water  Act,  in  the  Federal  Register 
from  time  to  time  and  summarized  in 
Quality  Criteria  for  Water  (1986)  as 
updated.  The  State  may  take  final  action 
on  its  changes  during  the  pendency  of 
this  rulemaking.  EPA  will  consider  the 
State's  action  and  may  subsequently 
propose  equivalent  criteria  for 
Reservation-State  boundary  waters,  if 
need  dictates. 

Amendments  to  the  Clean  Water  Act 
which  specifically  address  water  quality 
standards  on  Indian  lands  have  been 
enacted  by  Congress  and  require  EPA  to 
promulgate  regulations  within  18  months 
of  enactment  for  treating  Indian  Tribes 
as  States  (section  506.  Pub.  L  100-4; 
section  518  of  the  Clean  Water  Act).  The 
amendments  authorize  the 
Administrator  to  "treat  an  Indian  tribe 
as  a  State  for  purposes  of  Title  II  and 
sections  104, 106.  303.  305,  308.  309.  314. 
319,  401,  402,  and  404  of  this  Act  to  the 
degree  necessary  to  carry  out  the 
objectives"  of  the  amendments  when 
certain  conditions  have  been  met. 
Section  518(e).  Because  the  regulations 
"specify(ing]  how  Indian  tribes  shall  be 
treated  as  States"  for  purposes  of  the 
Act  have  not  yet  been  promulgated,  EPA 
is  proposing  to  establish  Federal  water 
quality  standards  for  the  Colville 
Confederated  Tribes  Indian  Reservation. 

As  noted  above,  EPA  initiated  this 
action  before  the  1987  amendments  to 
the  Clean  Water  Act  were  enacted. 
Under  the  1987  amendments.  EPA 
intends  to  assist  other  Tribes  to 
establish  their  own  water  quality 
standards  for  EPA  review  and  approval 
as  provided  by  section  518  of  the  CWA. 

B.  Statement  of  Basis  and  Purpose 

1.  Legal  Authority 

Under  section  303  of  the  Clean  Water 
Act,  States  are  given  the  first 
opportunity  to  set  standards.  However, 
if  the  Administrator  disapproves  a  State 
adopted  water  quality  standard,  the  Act 
directs  the  Administrator  to  promulgate 
the  necessary  standards.  The 


Administrator  must  also  promulgate 
standards  whenever  he  determines  a 
revised  or  new  standard  is  "necessary 
to  meet  the  requirements  of  the  Act." 
The  Clean  Water  Act  does  not  authorize 
States  to  implement  or  enforce  their 
water  quality  management  programs  on 
Indian  lands.  Therefore,  in  the  absence 
of  a  treaty  or  Federal  statute  granting 
such  State  authority  over  a  particular 
tribal  land,  it  is  appropriate  for  EPA  to 
proceed  under  section  303(c)(4)(B)  to 
promulgate  Federal  water  quality 
standards,  where  justified,  for  waters  on 
Indian  lands — in  this  case,  for  waters  on 
the  lands  of  the  Colville  Confederated 
Tribes. 

Today's  proposal  is  based  on  water 
quality  standards  developed  by  the 
Colville  Confederated  Tribes  for 
application  to  waters  on  their 
Reservation.  It  is  not,  nor  is  it  intended 
to  be  applicable  to  other  lands,  or  used 
as  a  model  for  other  Reservations.  EPA's 
deference  to  the  Colville  Confederated 
Tribes  on  today's  proposal  is  consistent 
with  EPA's  Indian  Policy  Statement  of 
November  8, 1984.  implementing  the 
President's  Indian  Policy  Statement  of 
January  24, 1983,  in  which  EPA 
committed  to  achieving  a  governmenf- 
to-government  relationship  between  the 
Agency  and  Indian  tribes.  (See  also  EPA 
Office  of  Federal  Activities. 
Administration  of  Environmental 
Programs  on  Indian  Lands  (1983).)  In 
keeping  with  the  principle  of  Indian  self- 
government,  the  EPA  policy  provides 
that  Tribal  governments  are  the  primary 
parties  for  setting  standards,  making 
environmental  policy  decisions  and 
managing  programs  for  reservations. 
Moreover,  Federal  courts  have  approved 
EPA's  decision  to  grant  Indian  Tribes 
the  same  degree  of  autonomy  to 
determine  the  quality  of  their 
environment  as  was  granted  to  the 
States.  See  Nance  v.  EPA.  645  F.2d  701 
(9th  Cir.  1981).  See  also.  State  of 
Washington  Dept  of  Ecology  v.  EPA. 
752  F.2d  1465  (9th  Cir.  1985).  and  Phillips 
Petroleum  Company  v.  EPA.  803  F.2d 
545  (10th  Cir.  1986). 

On  August  28. 1985.  EPA  approved  the 
Colville  Water  Quality  Management 
Program  under  the  Act  and 
acknowledged  that  the  Colville 
Confederated  Tribes  possess  adequate 
authority  and  capability  to  enforce 
effective  water  quality  management  on 
the  Reservation.  EPA  also  determined 
that  the  Tribal  activities  would  lead  to 
on-reservation  attainment  of  the  water 
quality  goals  envisioned  by  Congress  in 
enacting  the  Clean  Water  Act.  See  letter 
of  Emesta  B.  Barnes.  EPA  Regional 
Administrator.  Region  10.  to  Governor 
Booth  Gardner,  re:  Approval  of  the 
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Colville  Water  Quality  Management 
Program  (August  28. 1985).  The  Tribes 
have  subsequently  adopted  water 
quality  standards  applicable  to  the 
waters  of  the  Reservation. 

Today,  EPA  is  proposing  Federal 
water  quality  standards  applicable  to 
the  waters  of  the  Colville  Confederated 
Tribes  Reservation  that  are  essentially 
the  same  as  the  current  tribal  water 
quality  standards.  Thus,  EPA  will 
maintain  Federal  authority,  but  will 
work  cooperatively  with  the  Tribes  in 
implementing  the  Clean  Water  Act  and 
the  Colville  Water  Quality  Management 
Program  on  the  Colville  Confederated 
Tribes  Indian  Reservation. 

2.  Contents  of  the  Proposed  Rule 

The  proposed  rule  will  become  part  of 
EPA's  water  quality  standards 
regulation  as  §  131.35.  Paragraphs  (a) 
and  (b)  on  "Background"  and  "Territory 
Covered"  are  self-explanatory. 

Paragraph  131.35(c)(1),  "Applicability. 
Administration  and  Ainendment", 
specifies  that  these  standards  will  be 
the  basis  of  any  NPDES  permit 
limitations  established  based  on  water 
quality  requirements.  Water  quality- 
based  permits  are  those  which  have  one 
or  more  parameters  with  more  stringent 
limitations  than  required  for  a 
technology-based  permit.  As  discussed 
above,  EPA  will  be  issuing  regulations 
regarding  when  Indian  tribes  may  be 
treated  as  States  under  the  Clean  Water 
Act.  If  the  Colville  Confederated  Tribes 
qualify  for  treatment  as  a  State  for 
purposes  of  section  303,  these  Federally- 
issued  water  quality  standards  would 
remain  in  effect  only  until  such  time  as 
EPA  approves  water  quality  standards 
adopted  by  the  Colville  Confederated 
Tribes  and  withdraws  these  regulations. 

Paragraph  131.35(c)(2)  authorizes  the 
Regional  Administrator,  in  consultation 
with  the  Tribal  government,  to  develop 
general  policies  applicable  to  wafer 
quality  standards.  Public  participation  in 
establishing  such  policies  would  be 
provided  in  conjunction  with  the  NPDES 
permit  issuance  process.  Mixing  zones 
must  be  justified  by  a  discharger  by  an 
analysis  similar  to  that  presented  in 
EPA's  Technical  Support  Document  for 
Water  Quality  Based  Toxics  Control 
(EPA.  Offlce  pf  Water  September  1985) 
or  other  technically  sound  method. 

Paragraphs  131.35(c)(3)  and  (c)(4) 
establish  amendment  procedures. 
Paragraph  (c)(5)  simply  reiterates  that 
the  existing  regulation  applies  to  the 
Reservation  and  identifies  sections  of 
special  importance  for  compliance. 

Paragraph  131.35(c)(6)  provides  that 
numeric  criteria  apply  at  instream  flows 
equal  to  or  greater  than  the  lowest 
average  7-consecutive  day  low  flow 


with  a  recurrence  frequency  of  once  in 
ten  years.  Qualitative  criteria  apply  at 
all  times  regardless  of  flow. 

Paragraph  131.35(d)  includes  the 
definitions  which  are  applicable  to  this 
rulemaking.  These  definitions  are 
intended  to  apply  only  to  §  131.35. 

Paragraph  131.35(e).  "General 
Considerations",  establishes 
requirements  and  interpretations  for  all 
waters  on  the  Reservation.  Paragraph 
131.35(e)(1)  establishes  that  at 
boundaries  between  waters  of  different 
classifications,  the  more  stringent  use 
and  criteria  apply. 

Paragraph  131.35(e)(2), 
"Antidegradation".  is  a  restatement  of 
40  CFR  131.12  with  changes  authorizing 
the  Regional  Administrator  to 
administer  the  policy  on  the 
Reservation. 

Paragraph  131.35(e)(3),  "Aesthetic 
Qualities",  establishes  minimum, 
qualitative  criteria  which  are  applicable 
to  all  waters  under  all  circumstances 
and  flows. 

EPA  is  not  proposing  numeric  criteria 
for  toxic  pollutants  for  the  protection  of 
aquatic  life  or  for  the  protection  of 
human  health  for  the  "Tribes'  waters  at 
this  time.  EPA  is  preparing  proposed 
regulatory  changes  to  the  Water  Quality 
Standards  regulation  to  address  the  new 
requirements  of  the  Clean  Water  Act 
Amendments  of  1987  related  to  toxic 
pollutants.  Until  these  regulatory 
changes  are  finalized  it  is  the  Agency's 
judgment  that  adopting  numeric  criteria 
for  toxic  pollutants  in  waters  on  the 
Colville  Confederated  Tribes 
Reservation  is  premature.  The  Agency 
has  reviewed  the  current  dischai:ges 
with  NPDES  permits  on  the  Reservation 
and  did  not  discover  any  dischar^ges 
causing  a  human  health  or  aquatic  life 
risk  due  to  toxics  discharges  based  on 
available  Agency  criteria  guidance. 

Paragraph  131.35(e)(4),  requires  that 
EPA's  approved  analytical  methods  be 
used  for  all  testing  done  to  demonstrate 
compliance  with  these  standards. 

Paragraph  131.35(f)  defines  water  use 
classifications  and  specifies  the  criteria 
to  protect  each  use  classification.  The 
Tribes'  uses  and  criteria  generally  were 
used  as  the  basis  for  today's  proposal. 
However,  with  the  concurrence  of  the 
Tribes,  one  change  in  criteria  was  to 
substitute  EPA's  section  304(a) 
recommended  bacteriological  indicator 
for  the  Tribes'  criteria  in  swinunable 
waters.  EPA  is  proposing  enterococci 
(rather  than  fecal  coliform)  as  a 
bacteriological  indicator  because  it  is  a 
more  reliable  indicator.  EPA's  proposed 
bacteriological  criterion  is  desigited  to 
provide  approximately  the  same  level  of 
protection  as  a  tribal  one. 


The  dissolved  oxygen  criteria  for 
Class  I  and  II  waters  are  the  same  as 
those  adopted  by  the  Tribes  and  the 
State  of  Washington  for  boundary 
waters  between  the  Reservation  and  the 
State.  These  criteria  are  more  stringent 
than  EPA  recommends  under  section 
304(a). 

EPA  is  proposing  to  adopt  dissolved 
oxygen  and  bacteriological  criteria 
similar  in  stringency  to  those  adopted  by 
the  Tribes  for  the  following  reasons. 
First,  EPA  has  determined  that  Federal 
promulgation  of  these  criteria  is 
consistent  with  the  intent  of  the  framers 
of  the  Clean  Water  Act  and  Federal 
policy  regarding  Indian  tribes.  (See 
section  B.l.  of  this  preamble.)  Second, 
the  Agency  determined  that  the  tribal 
program  would  be  compatible  with  State 
water  quality  standards  for  surface 
waters  adjacent  to  the  Reservation;  40 
CFR  131.10(b)  provides  that  upstream 
standards  shall  provide  for  the 
attainment  and  maintenance  of  the 
water  quality  standards  of  downstream 
waters.  Third,  the  more  stringent  criteria 
were  adopted  by  the  Tribes  in 
consultation  with  the  State  of 
Washington  and  were  designed  to 
provide  consistent  levels  of  protection 
on  waters  passing  between  the  State 
and  Tribal  boundaries:  it  was  not 
designed  to  force  the  State  to  impose 
more  stringent  regulatory  measures  than 
otherwise  required  under  the  Act. 

Paragraph  131.35(g),  "General 
Classification",  assigns  designated  uses 
to  all  waters  not  receiving  use 
designations  by  name  (for  example, 
tributary  streams)  and  establishes  rules 
for  assigning  use  designations  to 
impoundments.  All  waters  not  covered 
by  these  rules  or  whose  uses  are  not 
specifically  designated  are  established 
as  Class  II.  This  latter  provision  is  the 
same  as  in  the  Tribes'  standards. 

Paragraph  131.35(h)  contains  the 
specific  use  designations.  EPA  is 
proposing  the  identical  use  designations 
as  those  made  by  the  Tribes  except  for 
waters  designated  Class  IV.  Class  IV  is 
not  a  fishable-swimmable  classification. 
Until  the  Tribes  provide  a  use 
attainability  analysis  for  each  of  these 
segments,  the  use  will  be  established  as 
Class  III.  Even  though  Class  III  waters 
are  only  designated  for  secondary 
contact  recreation,  the  bacteriological 
and  other  criteria  applicable  to  these 
waters  are  suitable  for  swimming. 
Therefore,  EPA  is  treating  this 
classification  as  fishable-swimmable. 

C.  Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq..  EPA  must  prepare  a 
Regulatory  Flexibility  Analysis  for  all 
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proposed  regulations  that  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  EPA  has 
determined  that  because  of  the  small 
area  and  number  of  people  affected,  and 
because  a  Tribal  regulation  is  already  in 
place  which  is  essentially  equivalent  in 
stringency  to  this  rule,  there  will  be  no 
significant  adverse  impact  on  small 
entities  caused  by  the  subsequent 
promulgation  of  this  rule. 

D.  Executive  Order  12291 

Under  E.0. 12291.  EPA  must  judge 
whether  a  regulation  is  "major"  and 
therefore  subject  to  the  requirement  of 
preparing  a  Regulatory  Impact  Analysis. 
EPA  has  determined  that  this  rule  is  not 
major  and  that  no  Regulatory  Impact 
Analysis  is  required.  Also,  as  required 
by  Executive  Order  12291  this  proposed 
rule  has  been  reviewed  by  the  Office  of 
Management  and  Budget.  Any 
comments  from  0MB  to  EPA  and  any 
response  to  those  conunents  are 
available  for  public  inspection  through 
contacting  the  person  listed  at  the 
beginning  of  this  notice.  \ 

E.  Paperwork  Reduction  Act 

There  are  no  significant  information 
collection  provisions  in  this  rule. 
Therefore,  there  is  no  requirement  for 
approval  of  an  additional  ICR  by  OMB 
for  the  Paperwork  Reduction  Act  of 
1980. 

List  of  Subjects  in  40  CFR  Part  131 

Indian  reservation  water  quality 
standards.  Water  pollution  control. 
Water  quality  standards. 

Dale:  July  6. 1988. 
Lee  M.  Thomas,  « 

Administrator.  ' 

For  the  reasons  set  out  in  the 
SUPPLEMENTARY  INFORMATION 
section.  Part  131,  Subpart  D,  of  the  Title 
40  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  131— WATER  QUAUTY 
STANDARDS 

1.  The  authority  citation  for  Part  131 
continues  to  read  as  follows: 

Autliority:  Clean  Water  Act.  Pub.  L.  92-500. 
as  amended;  33  U.S.C.  1251  et  seq. 

2.  By  adding  a  new  S  131.35  to  read  as 
follows: 

§  131.35    Colvllle  Confederated  Tribes 
Indian  Reservation. 

The  water  quality  standards 
applicable  to  the  waters  within  the 
Colville  Indian  Reservation,  located  in 
the  State  of  Washington. 

(a)  Background.  (1)  It  is  the  purpose  of 
these  Federal,  water  quality  standards  to 
prescribe  minimum  water  quality 


requirements  for  the  surface  waters 
located  within  the  exterior  boundaries 
of  the  Colville  Indian  Reservation  to 
ensure  compliance  with  section  303(c)  of 
the  Clean  Water  Act. 

(2)  The  Colville  Confederated  Tribes 
have  a  primary  interest  in  the 
protection,  control,  conservation,  and 
utilization  of  the  water  resources  of  the 
Colville  Indian  Reservation.  Water 
quality  standards  have  been  enacted 
into  tribal  la^  by  the  Colville  Business 
Council  of  the  Confederated  Tribes  of 
the  Colville  Reservation,  as  the  Colville 
Water  Quality  Standards  Act.  CTC  Title 
33  (Resolution  No.  1984-526  (August  6. 
1984)  as  amended  by  Resolution  No. 
1985-20  (January  18, 1985)). 

(b)  Territory  covered.  The  provisions 
of  these  water  quality  standards  shall 
apply  to  all  surface  waters  within  the 
exterior  boundaries  of  the  Colville 
Indian  Reservation. 

(c)  Applicability,  administration  and 
amendment.  (1)  The  water  quality 
standards  in  this  section  shall  be  used 
by  the  Regional  Administrator  for 
establishing  any  water  quality  based 
National  Pollutant  Discharge 
Elimination  System  Permit  (NPDES)  for 
point  sources  on  the  Colville 
Confederated  Tribes  Reservation. 

(2)  General  Policies,  as  deflned  in 
§  131.13  of  this  part,  may  be 
implemented  by  the  Regional 
Administrator  for  the  Reservation. 
However,  opportunity  for  public 
hearings  in  conjunction  with  that 
provided  pursuant  to  the  NPDES 
Regulations  (40  CFR  Parts  122, 124  and 
125)  will  be  provided  by  EPA  for  all  such 
actions. 

(3)  Amendments  to  this  section  at  the 
request  of  the  Tribe  shall  proceed  in  the 
following  manner. 

(i)  The  requested  amendment  shall 
First  be  duly  approved  by  the 
Confederated  Tribes  of  the  Colville 
Reservation  (and  so  certified  by  the 
Tribes'  Legal  Counsel)  and  submitted  to 
the  Regional  Administrator. 

(ii)  The  requested  amendment  shall  be 
reviewed  by  EPA  (and  by  the  State  of 
Washington,  if  the  action  would  affect  a 
boundary  water). 

(iii)  If  deemed  in  compliance  with  the 
Clean  Water  Act.  EPA  will  propose  and 
promulgate  an  appropriate  change  to 
this  section. 

(4)  Amendment  of  this  section  at 
EPA's  initiative  will  follow  consultation 
with  the  Tribe  and  other  appropriate 
entities.  Such  amendments  will  then 
follow  normal  EPA  rulemaking 
procedures. 

(5)  All  other  applicable  provisions  of 
this  Part  131  shall  apply  on  the  Colville 
Confederated  Tribes  Reservation. 
Special  attention  should  be  paid  to 


i§  131.6, 131.10. 131.11  and  131.20  for 
any  amendments  to  these  standards  to 
be  initiated  by  the  Tribe. 

(6)  All  numeric  criteria  contained  in 
this  section  apply  at  all  instream  flow 
rates  greater  than  or  equal  to  that  flow 
rate  calculated  as  the  minimum  7- 
consecutive  day  average  flow  with  a 
recurrence  frequency  of  once  in  ten 
years  (7Q10);  qualitative  criteria 
(9  131.35(e)(3))  apply  regardless  of  flow. 
The  7Q10  low  flow  shall  be  calculated 
using  methods  recommended  by  the  U.S. 
Geological  Survey. 

(d)  Definitions.  (1)  "Acute  toxicity" 
means  tfie  96-hour  LC&o:  that  is.  the 
concentration  of  a  constituent  that 
causes  lethality  to  50%  of  the  test 
organisms  over  a  96-hour  exposure 
period. 

(2)  "Background  conditions"  means 
the  biological,  chemical,  and  physical 
conditions  of  a  water  body,  upstream 
from  the  point  or  non-point  source 
discharge  under  consideration. 
Background  sampling  location  in  an 
enforcement  action  will  be  upstream 
from  the  point  of  discharge,  but  not 
upstream  from  other  inflows.  If  several 
discharges  to  any  water  body  exist,  and 
an  enforcement  action  is  being  taken  for 
possible  violations  to  the  standards, 
background  sampling  will  be  undertaken 
immediately  upstream  from  each 
discharge. 

(3)  "Ceremonial  and  Religious  water 
use"  means  activities  involving 
traditional  Native  American  spiritual 
practices  which  involve,  among  other 
things,  primary  (direct)  contact  with 
water. 

(4)  "Chronic  Toxicity"  means  the 
lowest  concentration  of  a  constituent 
causing  observable  effects  (i.e., 
considering  lethality,  growth,  reduced 
reproduction,  etc.)  over  a  relatively  long 
period  of  time,  usually  a  28-day  test 
period  for  small  fish  test  species. 

(5)  "Council"  or  'Tribal  Council" 
means  the  Colville  Business  Council  of 
the  Colville  Conferated  Tribes. 

(6)  "Geometric  mean"  means  the 
"nth"  root  of  a  product  of  "n"  factors. 

(7)  "Mean  retention  time"  means  the 
time  obtained  by  dividing  a  reservoir's 
mean  annual  minimum  total  storage  by 
the  non-zero  30-day,  ten-year  low-flow 
from  the  reservoir. 

(8)  "Mixing  Zone"  or  "dilution  zone" 
means  a  limited  area  or  volume  of  water 
where  initial  dilution  of  a  discharge 
takes  place:  and  where  numeric  water 
quality  criteria  can  be  exceeded  but 
acutely  toxic  conditions  are  prevented 
from  occurring. 

(9)  "pH"  means  the  negative  logarithm 
of  the  hydrogen  ion  concentration. 


(10)  "Primary  contact  recreation" 
means  activities  where  a  person  would 
have  direct  contact  with  water  to  the 
point  of  complete  submergence, 
including  but  not  limited  to  skin  diving, 
swimming,  and  water  skiing. 

(11)  "Regional  Administrator"  means 
the  Administrator  of  EPA's  Region  X. 

(12)  "Reservation"  means  the  Colville 
Indian  Reservation  established  on  July 
2, 1872  by  Executive  Order  and 
presently  containing  1,389,000  acres 
more  or  less. 

(13)  "Secondary  contact  recreation" 
means  activities  where  a  person's  water 
contact  would  be  limited  to  the  extent 
that  bacterial  infections  of  eyes,  ears, 
respiratory,  or  digestive  systems  or 
urogenital  areas  would  normally  be 
avoided  (such  as  wading  or  fishing). 

(14)  "Surface  water"  means  all  water 
above  the  surface  of  the  ground  within 
the  exterior  boundaries  of  the  Colville 
Indian  Reservation  including  but  not 
limited  to  lakes,  ponds,  reservoirs, 
artificial  impoundments,  streams,  rivers, 
springs,  seeps  and  wetlands. 

(15)  "Temperature"  means  water 
temperature  expressed  in  degrees 
Celsius  CC). 

(16)  'Total  dissolved  solids"  (TDS) 
means  the  total  filterable  residue  that 
passes  through  a  standard  glass  fiber 
filter  disk  and  remains  after  evaporation 
and  drying  to  a  constant  weight  at  180 
°C.  It  is  considered  to  be  measure  of  the 
dissolved  salt  content  of  the  water. 

(17)  'Toxicity"  means  acute  and/or 
chronic  toxicity. 

(18)  "Tribe"  or  'Tribes"  means  the 
Colville  Confederated  Tribes. 

(19)  'Turbidity"  means  the  clarity  of 
water  expressed  as  nephelometric 
turbidity  units  (NTU)  and  measured 
with  a  calibrated  turbidimeter. 

(20)  "Wildlife  habitat"  means  the 
waters  and  surrounding  land  areas  of 
the  Reservation  used  by  fish,  other 
aquatic  life  and  wildhfe  at  any  stage  of 
their  life  history  or  activity. 

(e)  General  considerations.  The 
following  general  guidelines  shall  apply 
to  the  water  quality  standards  and 
classiflcations  set  forth  in  the  use 
designation  Sections. 

(1)  Classification  boundaries.  At  the 
boundary  between  waters  of  different 
classiHcations,  the  water  quality 
standards  for  the  higher  classification 
shall  prevail. 

(2)  Antidegradation  policy.  This 
antidegradation  policy  shall  be 
applicable  to  all  surface  waters  of  the 
Reservation. 

(i)  Existing  instream  water  uses  and 
the  level  of  water  quality  necessary  to 
protect  the  existing  uses  shall  be 
maintained  and  protected. 


(ii)  Where  the  quality  of  the  waters 
exceeds  levels  necessary  to  support 
propagation  of  fish,  shellfish,  and 
wildlife  and  recreation  in  and  on  the 
water,  that  quality  shall  be  maintained 
and  protected  unless  the  Regional 
Administrator  finds,  after  full 
satisfaction  of  the  intergovernmental 
coordination  and  public  participation 
provisions  of  the  Tribes'  continuing 
planning  process,  that  allowing  lower 
water  quality  is  necessary  to 
accommodate  important  economic  or 
social  development  in  the  area  in  which 
the  waters  are  located.  In  allowing  such 
degradation  or  lower  water  quality,  the 
Regional  Administrator  shall  assure 
water  quality  adequate  to  protect 
existing  uses  fully.  Further,  the  Regional 
Administrator  shall  assure  that  there 
shall  be  achieved  the  highest  statutory 
and  regulatory  requirements  for  all  new 
and  existing  point  sources  and  all  cost- 
effective  and  reasonable  best 
management  practices  for  nonpoint 
source  control. 

(iii)  Where  high  quality  waters  are 
identified  as  constituting  an  outstanding 
national  or  reservation  resource,  such  as 
waters  within  areas  designated  as 
unique  water  quality  management  areas 
and  waters  otherwise  of  exceptional 
recreational  or  ecological  significance, 
and  are  designated  as  special  resource 
waters,  that  water  quality  shall  be 
maintained  and  protected. 

(iv)  In  those  cases  where  potential 
water  quality  impairment  associated 
with  a  thermal  discharge  is  involved, 
this  antidegradation  policy's 
implementing  method  shall  be 
consistent  with  section  316  of  the  Clean 
Water  Act. 

(3)  Aesthetic  qualities.  All  waters 
within  the  Reservation,  including  those 
within  mixing  zones,  shall  be  free  from 
substances,  attributable  to  wastewater 
discharges  or  other  pollutant  sources, 
that: 

(i)  Settle  to  form  objectionable 
deposits; 

(ii)  Float  as  debris,  scum,  oil,  or  other 
matter  forming  nuisances; 

(iii)  Produce  objectionable  color,  odor, 
taste,  or  turbidity; 

(iv)  Cause  injury  to,  are  toxic  to,  or 
produce  adverse  physiological 
responses  in  humans,  animals,  or  plants; 
or 

(v)  Produce  undesirable  or  nuisance 
aquatic  life. 

(4)  Analytical  methods,  (i)  The 
analytical  testing  methods  used  to 
measure  or  otherwise  evaluate 
compliance  with  water  quality 
standards  shall  to  the  extent 
practicable,  be  in  accordance  with  the 
"Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 


Pollutants "  (40  CFR  Part  136).  When  a 
testing  method  is  not  available  for  a 
particular  substance,  the  most  recent 
edition  of  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater" 
(published  by  the  American  Public 
Health  Association,  American  Water 
Works  Association,  and  the  Water 
Pollution  Control  Federation)  and  other 
or  superseding  methods  published  and/ 
or  approved  by  EPA  shall  be  used. 

(f)  General  water  use  and  criteria 
classes.  The  following  criteria  shall 
apply  to  the  various  classes  of  surface 
waters  on  the  Colville  Indian 
Reservation: 

(1)  Class  1  (Extraordinary) — (i) 
Designated  uses.  The  designated  uses 
include,  but  are  not  limited  to,  the 
following: 

(A)  Water  supply  (domestic, 
industrial,  agricultural). 

(B)  Stock  watering. 

(C)  Fish  and  shellflsh:  Salmonid 
migration,  rearing,  spawning,  and 
harvesting;  other  Rsh  migration,  rearing, 
spawning,  and  harvesting. 

(D)  Wildlife  habitat. 

(E)  Ceremonial  and  religious  water 
use. 

(F)  Recreation  (primary  contact 
recreation,  sport  fishing,  boating  and 
aesthetic  enjoyment). 

(G)  Commerce  and  navigation, 
(ii)  Water  quality  criteria.  (A) 

Bacteriological  Criteria — The  geometric 
mean  of  the  enterococci  bacteria 
densities  in  samples  taken  over  a  30  day 
period  shall  not  exceed  8  per  100 
milliliters,  nor  shall  any  single  sample 
exceed  an  enterococci  density  of  35  per 
100  milliliters.  These  limits  are 
calculated  as  the  geometric  mean  of  the 
collected  samples  approximately 
equally  spaced  over  a  thirty  day  period. 

(B)  Dissolved  oxygen— The  dissolved 
oxygen  shall  exceed  9.5  mg/l. 

(C)  Total  dissolved  gas- 
concentrations  shall  not  exceed  110 
percent  of  the  saturation  value  for  gases 
at  the  existing  atmospheric  and 
hydrostatic  pressures  at  any  point  of 
sample  collection. 

(D)  Temperature — shall  not  exceed 
16.0*C  due  to  human  activities. 
Temperature  increases  shall  not  at  any 
time,  exceed  t=23/(T-i-5). 

[1]  When  natural  conditions  exceed 
16.0*C,  no  temperature  increase  will  be 
allowed  which  will  raise  the  receiving 
water  temperature  by  greater  than  0.3*0. 

[2)  For  purposes  hereof,  "t"  represents 
the  permissive  temperature  change 
across  the  dilution  zone;  and 'T" 
represents  the  highest  existing 
temperature  in  this  water  classification 
outside  of  any  dilution  zone. 
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[3]  Provided  that  temperature  increase 
resulting  from  nonpoint  source  activities 
shall  not  exceed  2J*C.  and  the 
maximum  water  temperature  shall  not 
exceed  16.3*C. 

(R)  pH  shall  be  within  the  range  of  6.5 
to  8.5  with  a  human-caused  variation  of 
less  than  0.2  units. 

(F)  Turbidity  shall  not  exceed  5  NTU 
over  background  turbidity  when  the 
background  turbidity  is  SO  NTU  or  less, 
or  have  more  than  a  10  percent  increase 
in  turbidity  when  the  background 
turbidity  is  more  than  50  NTU. 

(G)  Toxic,  radioactive, 
nonconventional,  or  deleterious  material 
concentrations  shall  be  less  than  those 
of  public  health  significance,  or  which 
may  cause  acute  or  chronic  toxic 
conditions  to  the  aquatic  biota,  or  which 
may  adversely  affect  designated  water 
uses. 

(2)  Class  11  (Excellent),  (i)  Designated 
uses.  The  designated  uses  include  but 
are  not  limited  to.  the  following: 

(A)  Water  supply  (domestic, 
industrial,  agricultural). 

(B)  Stock  watering. 

(C)  Fish  and  shellfish:  Salmonid 
migration,  rearing,  spawning,  and 
harvesting;  other  fish  migration,  rearing, 
spawning,  and  harvesting:  crayfish 
rearing,  spawning,  and  harvesting. 

(D)  Wildlife  habitat. 

(E)  Ceremonial  and  religious  water 
use. 

(F)  Recreation  (primary  contact 
recreation,  sport  fishing,  boating  and 
aesthetic  enjojonent). 

(G)  Commerce  and  navigation. 
(ii)  Water  quality  criteria.  (A) 

Bacteriological  Criteria — The  geometric 
mean  of  the  enterococci  bacteria 
densities  in  samples  taken  over  a  30  day 
period  shall  not  exceed  16/100  ml.  nor 
shall  any  single  sample  exceed  an 
enterococci  density  of  75  per  100 
milliliters.  These  limits  are  calculated  as 
the  geometric  mean  of  the  collected 
samples  approximately  equally  spaced 
over  a  thirty  day  period. 

(B)  Dissolved  oxygen — The  dissolved 
oxygen  shall  exceed  8.0  mg/1. 

(C)  Total  dissolved  gas — 
concentrations  shall  not  exceed  110 
percent  of  the  saturation  value  for  gases 
at  the  existing  atmospheric  and 
hydrostatic  pressures  at  any  point  of 
sample  collection. 

(D)  Temperature — shall  not  exceed 
18.0'C  due  to  human  activities. 
Temperature  increases  shall  not,  at  any 
time,  exceed  t  =  28/(T+7). 

(7)  When  natural  conditions  exceed 
18.0*C  no  temperature  increase  will  be 
allowed  which  will  raise  the  receiving 
water  temperature  by  greater  than  0.3*C. 

[2]  For  purposes  hereof,  "t"  represents 
the  permissive  temperature  change 


across  the  dilution  zone:  and  "T" 
represents  the  highest  existing 
temperature  in  this  water  classification 
outside  of  any  dilution  zone. 

[3]  Provided  that  temperature  increase 
resulting  from  non-point  source 
activities  shall  not  exceed  2.8*C,  and  the 
maximum  water  temperatu-e  shall  not 
exceed  18.3'C. 

(E)  pH  shall  be  within  the  range  of  6.5 
to  8.5  with  a  human-caused  variation  of 
less  than  0.5  units. 

(F)  Turbidity  shall  not  exceed  5  NTU 
over  background  turbidity  when  the 
background  turbidity  is  50  NTU  or  less, 
or  have  more  than  a  10  percent  increase 
in  turbidity  when  the  background 
turbidity  is  more  than  50  NTU. 

(G)  Toxic,  radioactive, 
nonconventional,  or  deleterious  material 
concentrations  shall  be  less  than  those 
of  public  health  significance,  or  which 
may  cause  acute  or  chronic  toxic 
conditions  to  the  aquatic  biota,  or  which 
may  adversely  affect  designated  water 
uses. 

(3)  Class  III  (GoodJ—{i)  Designated 
uses.  The  designated  uses  include  but 
are  not  limited  to,  the  following: 

(A)  Water  supply  (industrial 
agricultural]. 

(B)  Stock  watering. 

(C)  Fish  and  shellfish:  Salmonid 
migration,  rearing,  spawning,  and 
harvesting:  other  fish  migration,  rearing, 
spawning,  and  harvesting,  crayfish 
rearing,  spawning,  and  harvesting. 

(D)  Wildlife  habitat. 

(E)  Recreation  (secondary  contact 
recreation,  sport  fishing,  boating  and 
aesthetic  enjoyment). 

(F)  Commerce  and  navigation, 
(ii)  Water  quality  criteria. 

(A)  Bacteriological  Criteria — ^The 
geometric  mean  of  the  enterococci 
bacteria  densities  in  samples  taken  over 
a  30  day  period  shall  not  exceed  33/100 
ml,  nor  shall  any  single  sample  exceed 
an  enterococci  density  of  150  per  100 
milliliters.  These  limits  are  calculated  as 
the  geometric  mean  of  the  collected 
samples  approximately  equally  spaced 
over  a  thirty  day  period. 

(B)  Dissolved  oxygen. 


7  day  mean 

1  day  nNninHjm  *.. 


Early  Ma 
Stages  ■  * 


9.5  (6.5) 
8.0  (5.0) 


OmerMa 
stages 


6.5 


'  These  are  water  column  concentrations  recorrv 
mended  to  achieve  the  required  mtergravel  dicsolvad 
oxygen  concanlratiorTS  shown  in  parenttieses.  The  3 
mg/L  ditfarantnl  «  discussed  m  the  criteria  docu- 
inent.  For  species  that  have  early  life  stages  ex- 
posed directly  to  the  water  column,  the  figures  in 
parentheses  apply. 

■  Includes  all  emtxyontc  arxj  larval  stages  and  aM 
juvenile  forms  to  30-day3  following  hatching. 

"  NA  (not  app«cabia) 

*  All  rTMnima  should  t>a  cortsidared  as  instantane- 
ous concentraiions  to  be  achieved  at  all  times. 


(C)  Total  dissolved  gas  concentrations 
shall  not  exceed  110  percent  of  the 
saturation  value  for  gases  at  the  existing 
atmospheric  and  hydrostatic  pressures 
at  any  point  of  sample  collection. 

(D)  Temperature  shall  not  exceed  21.0 
*C  due  to  human  activities.  Temperature 
increases  shall  not.  at  any  time,  exceed 

t  =  34(T-)-9). 

(;)  When  natural  conditions  exceed 
21.0°C  no  temperature  increase  will  be 
allowed  which  will  raise  the  receiving 
water  temperature  by  greater  than  0.3 

•c. 

[2]  For  purposes  hereof,  "t"  represents 
the  permissive  temperature  change 
across  the  dilution  zone:  and  "T" 
represents  the  highest  existing 
temperature  in  this  water  classification 
outside  of  any  dilution  zone. 

[3]  Provided  that  temperature  increase 
resulting  from  nonpoint  source  activitie.s 
shall  not  exceed  2.8  *C,  and  the 
maximum  water  temperature  shall  not 
exceed  21.3  "C. 

(E)  pH  shall  be  within  the  range  of  6.5 
to  8.5  with  a  human-caused  variation  of 
less  than  0.5  units. 

(F)  Turbidity  shall  not  exceed  10  NTU 
over  background  turbidity  when  the 
background  turbidity  is  50  NTU  or  less, 
or  have  more  than  a  20  percent  increase 
in  turbidity  when  the  background 
turbidity  is  more  than  50  NTU. 

(G)  Toxic  radioactive, 
nonconventional,  or  deleterious  material 
concentrations  shall  be  less  than  those 
or  public  health  significant,  or  which 
may  cause  acute  or  chronic  toxic 
conditions  to  the  aquatic  biota,  or  which 
may  adversely  affect  designated  water 
uses. 

(4)  Class  IV  (Fair)— {\)  Designated 
uses.  The  designated  uses  include  but 
are  not  limited  to.  the  following: 

(A)  Water  supply  (industrial). 

(B)  Stock  watering. 

(C)  Fish  (salmonid  and  other  fish 
migration). 

(D)  Recreation  (secondary  contact 
recreation,  sport  fishing,  boating  and 
aesthetic  enjoyment). 

(E)  Commerce  and  navigation, 
(ii)  Water  quality  criteria.  (A)     ' 

Dissolved  oxygen. 
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30  day  mean 

7  day  maan 

7  day  mean  mirwnum.. 
1  day  minimum  * 


Ounng 
periods  of 
salmonid 
and  other 

fish 
mgralion 


Ounng  aH 

other  time 

periods 


55 

■NA 
4.0 
3.0 


'  NA  (not  applicable). 

'  All  minima  should  be  considered  as  instantane- 
ous concentrations  to  be  achieved  at  aH   tunes 


(B)  Total  dissolved  gas — 
concentrations  shall  not  exceed  110 
percent  of  the  saturation  value  for  gases 
at  the  existing  atmospheric  and 
hydrostatic  pressures  at  any  point  of 
sample  collection. 

(C)  Temperature  shall  not  exceed  22.0 
°C  due  to  human  activities.  Temperature 
increases  shall  not,  at  any  time,  exceed 

t  =  20/(T-(-2). 

[1]  When  natural  conditions  exceed 
22.0  'C,  no  temperature  increase  will  be 
allowed  which  will  raise  the  receiving 
water  temperature  by  greater  than  0.3 

•c. 

(2)  For  purposes  hereof,  "t"  represents 
the  permissive  temperature  change 
across  the  dilution  zone;  and  "T' 
represents  the  highest  existing 
temperature  in  this  water  classification 
outside  of  any  dilution  zone. 

(D)  pH  shall  be  within  the  range  of  6.5 
to  9.0  with  a  human-caused  variation  of 
less  than  0.5  units. 

(E)  Turbidity  shall  not  exceed  10  NTU 
over  background  turbidity  when  the 
background  turbidity  is  50  NTU  or  less, 
or  have  more  than  a  20  percent  increase 
in  turbidity  when  the  background 
turbidity  is  more  than  50  NTU. 

(F)  Toxic,  radioactive, 
nonconventional.  or  deleterious  material 
concentrations  shall  be  less  than  those 
of  public  health  significance,  or  which 
may  cause  acute  or  chronic  toxic 
conditions  to  the  aquatic  biota,  or  which 
may  adversely  affect  designated  water 
uses. 

(5)  Lake  Class — (i)  Designated  uses. 
The  designated  uses  include  but  are  not 
limited  to,  the  following: 

(A)  Water  supply  (domestic, 
industrial,  agricultural). 

(B)  Stock  watering. 

(C)  Fish  and  shellfish:  Salmonid 
migration,  rearing,  spawning,  and 
harvesting;  other  fish  migration,  rearing, 
spawning,  and  harvesting  crayfish 
rearing,  spawning,  and  harvesting. 

(D)  Wildlife  habitat. 

(E)  Ceremonial  and  religious  water 
use. 

(F)  Recreation  (primary  contact 
recreation,  sport  fishing,  boating  and 
aesthetic  enjoyment). 

(G)  Commerce  and  navigation, 
(ii)  Water  quality  criteria. 

(A)  Bacteriological  Criteria — ^The 
geometric  mean  of  the  enterococci 
bacteria  densities  in  samples  taken  over 
a  30  day  period  shall  not  exceed  33/100 
ml,  nor  shall  any  single  sample  exceed 
an  enterococci  density  of  150  per  100 
milliliters.  These  limits  are  calculated  as 
the  geometric  mean  of  the  collected 
samples  approximately  equally  spaced 
over  a  thirty  day  period. 

(B)  Dissolved  oxygen — ^no  measurable 
decrease  from  natural  conditions. 


(C)  Total  dissolved  gas  concentrations 
shall  not  exceed  110  percent  of  the 
saturation  value  for  gases  at  the  existing 
atmospheric  and  hydrostatic  pressures 
at  any  point  of  sample  collection. 

(D)  Temperature — no  measurable 
change  from  natural  conditions. 

(E)  pH — no  measurable  change  from 
natural  conditions. 

(F)  Turbidity  shall  not  exceed  5  NTU 
over  natural  conditions. 

(G)  Toxic,  radioactive, 
nonconventional,  or  deleterious  material 
concentrations  shall  be  less  than  those 
which  may  affect  public  health,  the 
natural  aquatic  environment,  or  the 
desirability  of  the  water  for  any  use. 

(6)  Special  Resource  Water  Class 
(SRW) — (i)  General  characteristics. 
These  are  fresh  or  saline  waters  which 
comprise  a  special  and  unique  resource 
to  the  Reservation.  Water  quality  of  this 
class  will  be  varied  and  unique  as 
determined  by  the  Regional 
Administrator  in  cooperation  with  the 
Tribes. 

(ii)  Designated  uses.  The  designated 
uses  include,  but  are  not  limited  to,  the 
following: 

(A)  Wildife  habitat. 

(B)  Natural  foodchain  maintenance, 
(iii)  Water  quality  criteria.  (A) 

Enterococci  bacteria  densities  shall  not 
exceed  natural  conditions 

(B)  Dissolved  oxygen — shall  not  show 
any  measurable  decrease  from  natural 
conditions. 

(C)  Total  dissolved  gas  shall  not  vary 
from  natural  conditions. 

(D)  Temperature — shall  not  show  any 
measurable  change  from  natural 
conditions. 

(E)  pH  shall  not  show  any  measurable 
change  from  natural  conditions. 

(F)  Settleable  solids  shall  not  show 
any  change  from  natural  conditions. 

(G)  Turbidity  shall  not  exceed  5  NTU 
over  natural  conditions. 

(H)  Toxic,  radioactive,  or  deleterious 
material  concentrations  shall  not  exceed 
those  found  under  natural  conditions. 

(g)  General  classifications.  General 
classifications  applying  to  various 
surface  water  bodies  not  specifically 
classified  under  §  131.35(h)  are  are 
follows: 

(1)  All  surface  waters  that  are 
tributaries  to  Class  I  waters  are 
classified  Class  I,  unless  otherwise 
classified. 

(2)  Except  for  those  specifically 
classified  otherwise,  all  lakes  with 
existing  average  concentrations  less 
than  2000  mg/L  TDS  and  their  feeder 
streams  on  the  Colville  Indian 
Reservation  are  classified  as  Lake  Class 
and  Class  1,  respectively. 

(3)  All  lakes  on  the  Colville  Indian 
Reservation  with  existing  average 


concentrations  of  TDS  equal  to  or 
exceeding  2000  mg/L  and  their  feeder 
streams  are  classified  as  Lake  Class  and 
Class  I  respectively  unless  specifically 
classified  otherwise. 

(4)  All  reservoirs  with  a  mean 
detention  time  of  greater  than  15  days 
are  classified  Lake  Class. 

(5)  All  reservoirs  with  a  mean 
detention  time  of  15  days  or  less  are 
classified  the  same  as  the  river  section 
in  which  they  are  located. 

(6)  All  reservoirs  established  on 
preexisting  lakes  are  classified  as  Lake 
Class. 

(7)  All  wetlands  are  assigned  to  the 
Special  Resource  Water  Class. 

(8)  All  other  waters  not  specifically 
assigned  to  a  use  classification  of  the 
reservation  are  classified  as  Class  IL 

(h)  Specific  classifictions.  Specific 
classifications  for  surface  waters  of  the 
Colville  Indian  Reservation  are  as 
follows: 


(1)  Streams: 

Alice  Creek 

Anderson  Creek ~~ 

Armstrong  Creek 

Bamaby  Creek - 

Bear  Creek 

Beaver  Dam  Creek ~..-.~ 

Bridge  Creek — - 

Brush  Creek ~. — 

Buckhom  Creek ™ 

Cache  Creek 

Canteen  Creek « 

Capoose  Creek » 

Cobbs  Creek 

Columbia  River  from  Chief 
Joseph  Dam  to  Wells  Dam 

Columbia  River  from  north- 
em  Reservation  boundary 
to  Grand  Coulee  Dam 
(Roosevelt  Lake) 

Columbia  River  from  Grand 
Coulee  Dam  to  Chief 
Joseph  Dam 

Cook  Creek - 

Copper  Creek - 

Cornstalk  Creek 

Cougar  Creek 

Coyote  Creek 

Deerhom  Creek 

Dick  Creek ~ 

Dry  Creek 

Empire  Creek - 

Faye  Creek 

Forty  Mile  Creek 

Gibson  Creek...„ 

Gold  Creek 

Granite  Creek ~ ~ 

Grizzly  Creek..„..... .~. 

Haley  Creek —... 

Hall  Creek 

Hall  Creek,  West  Fork 

Iron  Creek 

Jack  Creek » 

Jerred  Creek ..—. 

joe  Moses  Creek 

John  Tom  Creek - 

Jones  Creek - 


Class  III 
Class  III 
Class  III 
Class  II 
Class  III 
Class  II 
Class  II 
Class  III 
Class  III 
Class  III 
Class  I 
Class  III 
Class  III 
Class  II 

Class  I 


Class  II 


Class  I 
Class  III 
Class  III 
Class  I 
Class  II 
Class  III ' 
Class  III 
Class  I 
Class  III 
Class  I 
Class  III 
Class  I 
Class  II 
Class  II 
Class  III 
Class  HI  < 
Class  II 
Class  I 
Class  III 
Class  III 
Class  1 
Class  III 
Class  III 
Class  I 
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Kartar  Creek 

Kincaid  Creek... _ 

King  Creek ..._...„ 

Klondyke  Creek ....« „„ 

Lime  Creek _ 

Little  Jim  Creek - 

Little  Nespelem ...» 

Louie  Creek __. 

Lynx  Creek 

Minila  Creek ; .„ 

McAllister  Creek.™..„ 

Meadow  Creek ....«_ ™ 

Mill  Creek „ 

Mission  Creek  . 

Nespelem  River 

Nez  Perce  Creek 

Nine  Mile  Creek 

Nineteen  Mile  Creek 

No  Name  Creek.- _ 

North  Nanamkin  Creek 

North  Star  Creek 

Okanogan  River  from  Reser- 
vation north  boundary  to 
Columbia  River 

Olds  Creek 

Omak  Creek — ^_ 

Onion  Creek 

Parmenter  Creek 

Peel  Creek 

Peter  Dan  Creek 

Rock  Creek 


Class  III 
Class  III  < 
Class  III  ■ 
Class  I 
Class  III 
Class  III 
Class  II 
Class  III 
Cla^s  U 
Class  III 
Class  III 
Qass  HI 
Class  II 
Class  HI  < 
Class  n 
Class  III 
Class  U 
Class  III 
Class  II 
Class  111 
Class  III 
Class  II 


Class  I 
Class  U 
Class  H 
Class  HI 
Class  III 
Class  III 
Class  I 


San  Poil  River Class  I 

Sanpoil.  River  West  Fork Class  II 

Seventeen  Mile  Creek Class  III 

Silver  Creek Class  III 

Sitdown  Creek „ Class  HI 

Six  Mile  Creek Class  Ul ' 

South  Nanamkin  Creek Class  III 

Spring  Creek Class  HI 

Stapaloop  Creek  ....^ Class  HI 

Stepstone  Creek Class  HI 

Stranger  Creek „ Class  II 

Strawberry  Creek Class  IH 

Swimptkin  Creek Class  IH 

Three  Forks  Creek Class  I 

Three  Mile  Creek „ „  Class  HI ' 

Thirteen  Mile  Creek Class  H 

Thirty  Mile  Creek Class  U 

Trail  Creek _  Class  III 

Twentyfive  Mile  Creek Class  Ul 

Twentyone  Mile  Creek Class  III 

Twentythree  Mile  Creek Class  III 

Wannacot  Creek Class  III 

Wells  Creek Class  I 

Whitelaw  Creek Class  III  ' 

Wilmont  Creek Class  H 

(2)  Lakes: 

Apex  Lake »  LC 

Big  Goose  Lake LC 

Bourgeau  Lake.....>~..........>...~..  LC 

Buffalo  Lake ~  LC 

Cody  Lake LC 


Crawfish  Lakes LC 

Camille  Lake LC 

Elbow  Lake LC 

Fish  Lake LC 

Gold  Lake LC 

Great  Western  Lake LC 

Johnson  Lake LC 

LaFleur  Lake _...» LC 

Little  Goose  Lake LC 

Little  Owhi  Lake LC 

McCinnis  Lake LC 

Nicholas  Lake _ „ LC  ^ 

Omak  Lake .._ SRW 

Owhi  Lake SRW 

Penley  Lake » SRW 

Rebecca  Lake LC 

Round  Lake LC 

Simpson  Lake LC 

Soap  Lake ~ SRW 

Sugar  Lake - „ LC 

Summit  Lake ~ LC 

Twin  Lakes SRW 

•  The  Trit)e  has  adopted  a  class  IV  use  designa- 
tion for  these  waters.  EPA  will  likewise  designate 
these  water*  as  class  IV  if  the  Tritie  provides 
adequate  use  attainability  analyses  prior  to  final 
promulgation  of  these  standards. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

34  CFR  Part  367 

Independent  Uving  Services  for  Older 
Blind  Individuals 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  adds  a  new 
part  to  implement  Title  VII.  Part  C  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
This  program  authorizes  grants  to 
designated  State  units  for  projects  that 
provide  independent  living  services  for 
older  blind  individuals. 

These  regulations  include  information 
about  the  Icinds  of  project  activities 
supported  under  this  program,  the 
application  requirements,  and  the 
selection  criteria  for  evaluating 
applications. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments, 
with  the  exception  of  §§  367.20  and 
367.21.  Sections  367.20  and  367.21  will 
become  effective  after  the  information 
collection  requirements  contained  in 
those  sections  have  been  submitted  by 
the  Department  of  Education  and 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980.  If  you  want  to 
know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Miller  Tynes,  Rehabilitation 
Services  Administration,  U.S. 
Department  of  Education,  Mary  E. 
Switzer  Building.  Room  3326.  (M/S  2312) 
330  C  Street  SW.,  Washington,  DC 
20202;  (202)  732-1346. 
SUPf>LEMENTARY  INFORMATION:  The 

regulations  also  contain  post-award 
requirements  that  relate  to  permissible 
methods  of  providing  project  services 
and  mandatory  confidentiality  of  client 
information. 

On  January  29. 1988.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  for  this  program  in  the 
Federal  Register  (53  PR  2702).  Except  for 
minor  editorial  and  technical  revisions, 
there  are  only  four  differences  between 
the  NPRM  and  these  final  regulations,  as 
indicated  below. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  twenty-one  (21) 
parties  submitted  comments  on  the 
proposed  regulations.  An  analysis  of  the 


comments  and  of  the  changes  in  the 
proposed  regulations  since  publication 
of  the  NPRM  follows. 

Issues  are  grouped  according  to 
subject.  Technical  and  other  minor 
changes  are  not  addressed.  Four 
changes  have  been  made  to  the 
proposed  regulations.  First,  language  has 
been  added  to  S  367.2  to  clarify  that  the 
designated  State  unit  that  is  authorized 
to  provide  rehabilitation  services  to 
blind  individuals  is  the  agency  eligible 
for  assistance  under  this  program. 
Second,  language  has  been  added  to 
S  367.10  requiring  an  applicant  for 
assistance  under  this  program  to  submit 
an  assurance  that  it  has  been  designated 
as  the  sole  State  agency  authorized  to 
provide  rehabilitation  services  to  blind 
individuals.  Third,  the  word  "aging"  has 
been  added  to  the  selection  criterion  in 
i  367.21(a)(2)  to  avoid  duplication  of 
otherwise  available  resources  and  foster 
coordination  among  service  providers. 
Fourth,  the  word  "older"  has  been 
added  to  the  selection  criterion  in 
9  367.21(b)(6)  to  encourage  applicants  to 
include  older  blind  individuals  (the 
target  population  for  this  program)  in  the 
planning  and  conduct  of  program 
activities.  However,  these  last  two 
changes  to  the  selection  criteria  in 
9  367.21  (a)(2)  and  (b)(6)  will  not  be 
effective  until  FY  1989  awards  are  made. 

Process  for  Reviewing  Grants 

Comments:  Two  commenters  stated 
that  procedures  for  conducting  peer 
review  and  for  selecting  peer  review 
panels  should  be  included  in  the 
regulations. 

Discussion:  The  procedures  for 
selecting  review  panels  and  new 
projects  to  be  funded  are  contained  in  34 
CFR  Part  75.  Subpart  D  of  the  Education 
Department  General  Administrative 
Regulations.  Part  75  is  made  fully 
applicable  to  this  program  through 
9  367.4(a)  of  these  regulations. 

Changes:  None. 

Discrimination  in  the  Delivery  of 
Services 

Comments:  One  commenter  requested 
that  9  367.21(b)(5)  be  expanded  to 
prohibit  discrimination  in  the  delivery  of 
services  to  otherwise  qualified 
individuals  based  upon  age  or 
employment  potential. 

Discussion:  The  Secretary  believes 
that  9  367.21(b)(5).  which  requires 
applicants  to  describe  how  they  will 
ensure  that  project  participants  are 
selected  without  regard  to  age  or 
handicaps,  addresses  the  commenter's 
concern  about  non-discrimination  in  the 
delivery  of  project  services. 

Changes:  None. 


Distribution  of  Part  C  Funds  on  a 
Formula  Grant  Basis 

Comments:  The  Secretary  received 
many  comments  requesting  the 
Rehabilitation  Services  Administration 
to  consider  allocating  funds  to  States  on 
a  formula  basis.  Some  commenters 
recommended  using  population  as  the 
sole  criterion,  while  others  suggested  a 
straight  formula  or  a  combination 
formula-competitive  grant  program  with 
a  minimum  allotment  for  each  State  with 
the  remainder  to  be  distributed 
competitively. 

Discussion:  Section  721(a)  of  the  Act 
establishes  this  program  as  a 
discretionary  grant  program  by  giving 
the  Secretary  the  discretion  to  make 
grants  for  the  purposes  stated  in  the 
statute.  The  Secretary  is  not  legally 
authorized  to  change  this  program  to  a 
formula  grant  program. 

Changes:  None. 

Eligibility  for  an  A  ward 

Comments:  The  Secretary  received 
many  comments  on  the  proposed 
provision  in  9  367.2  that  states  that  any 
designated  State  unit  is  eligible  for  an 
award  under  this  program.  Some 
commenters  felt  strongly  that  the  blind 
agency  in  a  State  with  a  separate 
general  agency  should  have  preference 
for  an  award  under  this  program  and 
that  both  agencies  in  a  State  should  not 
be  granted  an  award  simultaneously. 

Some  commenters  suggested  that 
State  agencies  with  prior  experience  in 
serving  the  legally  blind  (i.e..  the  blind 
agency)  receive  priority  over  any  other 
State  agency.  Other  commenters 
requested  that  when  there  are  two 
agencies,  the  agency  serving  the  blind 
should  be  the  exclusive  applicant  for 
Part  C  funds.  One  commenter  requested 
that  the  following  phrase  could  be 
added  at  the  end  of  9  367.5(b)(1): 
"particularly  those  organizational  units 
which  are  specifically  designated  to 
provide  vocational  rehabilitation 
services  to  blind  and  visually  impaired 
individuals." 

Discussion:  The  definition  of 
"designated  State  unit"  in  the  final 
regulations  is  consistent  with  the 
definition  of  this  term  in  section  7(3)  of 
the  Act.  This  definition  must  be  read  in 
concert  with  section  101(a)(1)(A)  of  the 
Act.  which  provides  a  State  with  the 
option  of  designating,  in  its  State 
vocational  rehabilitation  services  plan 
submitted  to  the  Secretary,  the  State 
agency  for  the  blind,  or  another  agency 
which  provides  assistance  or  services  to 
the  blind,  as  the  sole  State  agency  to 
administer  that  part  of  the  State  plan 
under  which  vocational  rehabilitation 
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services  are  provided  for  the  blind,  if 
such  agency  is  authorized  by  State  law 
to  provide  vocational  rehabilitation 
services  to  blind  individuals. 

This  statutory  option  permits  a  State 
to  designate  one  agency  to  provide 
services  to  all  individuals  with 
handicaps  except  the  blind  and  a 
second  agency  to  provide  services  to  the 
blind.  The  Secretary  has  interpreted 
section  101(a)(1)(A)  of  the  Act  as 
applicable  to  the  State  Independent 
Living  Services  Program  under  Title  VII, 
Part  A  of  the  Act.  (See  34  CFR  365.5(b).) 

Thus,  if  a  State  designates  only  one 
State  agency  to  deliver  rehabilitation 
services  under  the  above  two  programs 
to  all  individuals  with  handicaps  in  the 
State,  such  designated  State  agency  is 
eligible  to  receive  funding  under  the 
Independent  Living  Services  Program  for 
Older  Blind  Individuals  under  Tide  VU. 
Part  C  of  the  Act.  However,  if  a  State 
exercises  its  option  under  section 
101(a)(1)(A)  of  the  Act  to  designate  a 
separate  agency  as  the  sole  State 
agency  to  deliver  rehabilitation  services 
to  the  blind,  in  addition  to  the 
designated  State  agency  that  provides 
rehabilitation  services  to  all  other 
disability  groups,  then  only  the  separate 
agency  designated  to  provide 
rehabilitation  services  to  the  blind  is 
eligible  for  funding  under  the 
Independent  Living  Services  for  Older 
Blind  Individuals  Program. 

Changes:  Two  changes  have  been 
made.  First,  language  has  been  added  to 
9  367.2  to  clarify  that  the  designated 
State  unit  that  is  authorized  to  provide 
rehabilitation  services  to  bhnd 
individuals  is  the  agency  eligible  for 
assistance  under  this  program.  Second, 
language  has  been  added  to  9  367.10 
requiring  an  applicant  for  assistance 
under  this  program  to  submit  an 
assurance  that  it  has  been  designated  as 
the  sole  State  agency  authorized  to 
provide  rehabilitation  services  to  blind 
individuals. 

RSA  Grantmaking  Authority 

Comments:  One  commenter  stated 
that  the  grantmaking  authority  for  this 
program  is  vested  in  the  Commissioner 
of  Rehabilitation  Services  and  not  in  the 
Secretary.  References  to  the  "Secretary" 
should  be  deleted  and  replaced  with 
references  to  the  Commissioner,  with  an 
appropriate  definition  added  to  9  367.5. 

Discussion:  Section  3  of  the 
Rehabilitation  Act  of  1973  (Act),  as 
amended,  states  that  "Any  reference  in 
this  Act  to  duties  to  be  carried  out  by 
the  Commissioner  shall  be  considered  to 
be  a  reference  to  duties  to  be  carried  out 
by  the  Secretary  acting  through  the 
Commissioner."  In  addition,  section  412 
of  thii  Department  of  Education 


Organization  Act  (DEOA),  Pub.  L.  96-88 
(1980).  states  that  "No  delegation  of 
functions  by  the  Secretary  *   *  *  shall 
relieve  the  Secretary  of  responsibility 
for  the  administration  of  such 
functions."  Finally,  the  definition  of 
"Secretary"  found  at  34  CFR  77.1  applies 
to  all  Department  programs  and  means, 
in  addition  to  the  Secretary  of  the 
Department  of  Education,  any  official  or 
employee  of  the  Department  acting  for 
the  Secretary  under  a  delegation  of 
authority.  Taken  together,  the  above 
authorities  clearly  support  the  use  of  the 
term  "Secretary"  rather  than  the  term 
"Commissioner"  in  these  regulations 
because  the  Secretary  is  ultimately 
responsible  for  the  administration  of  this 
program. 
Changes:  None. 

Definition  of  an  Older  Blind  Individual 

Comments:  The  Secretary  received 
many  comments  regarding  the  definition 
of  an  older  blind  individual  as  described 
in  9  367.5(b).  One  commenter  suggested 
that  the  definition  should  be  consistent 
with  each  State's  definition  of  legal 
blindness  in  providing  vocational 
rehabilitation  services  as  stated  in  the 
Rehabilitation  Act  of  1973,  as  amended. 
The  commenter  suggested  that  the  term 
"severely  visually  imparied  individuals" 
needs  to  be  defined  separately.  Several 
commenters  stated  that  gainful 
employment  should  be  omitted  from  this 
deHnition. 

Discussion:  the  definition  in  the  final 
regulations  is  identical  to  the  definition 
of  "older  blind  individual"  specified  by 
Congress  in  section  721(d)  of  the  Act 
and  cannot  be  changed. 

Changes:  None. 

Activities  That  May  be  Funded 

Comments:  Two  commenters 
requested  that  social  and  recreational 
programs  be  identified  as  a  discrete 
service  option  in  9  367.3.  One 
commenter  explained  that  in  rural  states 
isolation  can  be  debilitating  and  must  be 
counterbalanced  with  social  and 
recreational  involvement  for  older  blind 
and  visually  impaired  individuals. 

Another  commenter  said  that 
advocacy  and  self-advocacy  services 
should  be  added  as  one  of  the 
authorized  activities  under  the  program. 
The  commenter  also  stated  that 
9  367.3(f)  should  be  changed  to  read 
"any  other  appropriate  services 
designed  to  assist  a  person  who  is  blind 
and  coping  with  daily  living  activities, 
including  supportive  services,  training  or 
rehabilitation  teaching  services." 

One  commenter  requested  that 
§  367.21  (g)(2)(vii)  be  amended  to  read 
"Any  other  needed  services,  such  as 
transportation,  peer  support  group/ 


activities,  or  guide  services  provided  to 
individuals  with  severe  handicaps 
*  *  *"  Another  commenter  stated  that 
individual  psychological  services  for 
adjustment  to  blindness  and  support 
services,  such  as  counseling  for  families, 
should  be  added  to  the  list. 

Discussion:  The  list  of  activities  in 
9  367.3  that  may  be  funded  under  this 
part  is  not  exhaustive.  In  addition, 
9367.3(f)  and  9  367.3(g)  provide 
sufficient  flexibility  to  permit  the  types 
of  activities  suggested,  if  such  activities 
are  determined  appropriate  for  that 
individual  or  such  activities  will  further 
the  provision  of  independent  living 
services  for  older  blind  individuals. 
Advocacy  and  self-advocacy  are 
authorized  activities  to  the  extent  that 
such  activities  are  hot  in  conflict  with 
the  anti-Iobbying  restrictions  applicable 
to  nonprofit  organizations  found  in  OMB 
Circular  A-122.  Because  these  activities 
are  already  encompassed  under  9  387.3 
(f)  and  (g),  it  is  not  necessary  to  list 
them  individually.  Additionally,  some  of 
these  activities  are  already  included 
under  9  367.21(g)  (service 
comprehensiveness). 

Changes:  None. 

Individual  Written  Independent  Living 
Program 

Comments:  Two  commenters 
requested  that  an  Individual  Written 
Independent  Living  Program  be 
developed  for  each  consiuner  who 
receives  services. 

Discussion:  The  statute  does  not 
require  an  Individual  Written 
Independent  Living  Program  for  each 
client 

Changes:  None. 

Consumer  Involvement 

Comments:  One  commenter  stated 
that  States  seeking  Part  C  funds  should 
assure  consumer  involvement  in  the 
process  of  the  planning  and  delivery  of 
program  services. 

Discussion:  Under  the  selection 
criterion  for  evaluating  proposals  found 
at  9  367.21(b)(6),  the  Secretary  considers 
consumer  involvement  in  planning  for 
and  conducting  program  activities. 

Changes:  None. 

Selection  Criteria  Points 

Comments:  The  Secretary  received 
many  comments  requesting  that  more 
weight  be  assigned  to  the  "adequacy  of 
resources,"  "evaluation  plan"  and 
"service  comprehensiveness"  criteria 
and  less  weight  to  the  criterion 
"likelihood  of  sustaining  program."  One 
commenter  stated  that  such  a  change 
would  add  more  balance  to  the  overall 
review  mechanism.  Another  commenter 
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requested  that  "likelihood  of  sustaining 
program"  be  eliminated  altogether  and 
that  "meeting  the  purposes  of  the 
authorizing  statute",  which  was  used  in 
the  past,  be  restored.  A  third  commenter 
requested  that  the  number  of  points  in 
"quality  of  key  personnel"  be  increased 
to  20  points.  The  writer  felt  that  if 
general  agencies  were  not  prohibited 
from  applying  for  Part  C  funding  in  those 
States  in  which  two  agencies  exist,  then 
a  change  in  value  would  benefit 
agencies  for  the  blind  in  the  competition. 
Another  commenter  requested  that 
criteria  from  prior  years  be  combined 
with  the  proposed  selection  criteria  and 
that  the  point  structure  be  revised. 

Discussion:  The  Secretary  believes 
that  the  number  of  points  assigned  to 
"likelihood  of  sustaining  program"  and 
the  weights  assigned  to  the  other 
selection  criteria  are  appropriate  and  do 
not  need  to  be  revised.  The  Secretary 
believes  that  the  applicant's  intention 
and  capacity  to  continue  the  program 
after  the  completion  of  Federal  project 
grant  assistance  is  an  appropriate  and 
important  consideration  in  selecting 
applicants  to  be  awarded  assistance 
under  this  program. 

Changes:  None. 

Extent  of  Need  for  the  Project 

Comments:  One  commenter  stated 
that  the  needs  assessment  in 
S  3e7.21(a)(l)(ii)  should  include  input 
from  agencies  and  organizations 
concerned  with  aging.  The  same 
commenter  stated  that  the  needs 
assessment  in  S  367.21(a)(2)  should 
include  programs  and  facilities  for  the 
aging. 

Discussion:  The  final  regulations  do 
not  specify  the  agencies  that  should  be 
consulted  in  collecting  information  for 
the  needs  assessments.  However, 
although  the  Secretary  agrees  that 
agencies  and  organizations  serving  the 
elderly  are  excellent  sources  for 
obtaining  this  information,  the  Secretary 
believes  that  applicants  for  assistance 
under  this  program  will  consult  with 
such  agencies  and  organizations  without 
explicit  direction  from  this  Department. 
Congress  created  this  program  to  assist 
older  blind  persons  to  adjust  to 
blindness.  The  Secretary  agrees  that,  in 
order  to  avoid  duplication,  it  would  be 
appropriate  for  applicants  to 
demonstrate  that  services  provided 
under  this  program  complement  or 
expand  upon  services  available  to  older 
blind  persons  through  other  programs 
for  independent  living  or  the  aging. 

Changes:  Section  367.21(a)(2)  has  been 
changed  to  include  a  determination  of 
the  extent  to  which  the  need  for 
independent  living  services  for  older 
blind  individuals  is  justified  in  terms  of 


complementing  or  expanding  both 
existing  independent  living  and  aging 
programs  and  facilities. 

Plan  of  Operation 

Comments:  One  commenter  stated 
that  the  word  "older"  should  be  added 
to  the  selection  criterion  in 
S  367.21(b)(6). 

Discussion:  The  Secretary  agrees  that 
the  word  "older"  should  be  added  to  the 
phrase  "blind  individuals"  in 
i  367.21(b)(e)  of  the  final  regulations. 
Adding  the  word  "older"  to  this 
selection  criterion  is  consistent  with  the 
purposes  of  this  program  and  will 
encourage  applicants  to  involve  the 
target  population  of  this  program  in  the 
planning  and  conduct  of  program 
activities.  Adding  the  word  "older" 
establishes  neither  an  absolute 
requirement  nor  a  minimum  level  of 
participation  by  older  blind  individuals 
in  the  planning  and  conduct  of  program 
activities. 

Changes:  A  change  has  been  made  to 
i  367.21(b)(6)  by  adding  the  word 
"older"  inunediately  preceding  the 
phrase  "blind  individuals."  However, 
this  last  change  to  the  selection  criterion 
in  i  367.21(b)(6)  will  not  be  effective 
until  FY  1989  awards  are  made. 

Budget  and  Cost-effectiveness 

Comments:  One  commenter  stated 
that  programs  funded  under  the  Older 
Americans  Act  should  be  added  to 
S  367.21(d)(3). 

Discussion:  An  applicant  for 
assistance  under  this  program  may 
demonstrate  the  cost-effectiveness  of  its 
proposed  project  by  comparing  it  to 
programs  funded  under  the  Older 
Americans  Act.  The  Secretary 
recognizes  that  many  alternative 
services  and  programs  authorized  under 
other  statutes  could  be  used  for 
comparison  but  are  not  included  in  the 
regulations.  However,  the  Secretary 
does  not  believe  it  is  either  appropriate 
or  necessary  to  list  all  such  programs  in 
these  regulations. 

Changes:  None. 

Service  Comprehensiveness 

Comments:  One  commenter  stated 
that  i  367.21(g)  should  be  expanded  to 
reflect  that  these  programs  assist  the 
older  blind  individual  to  utilize  general 
services  as  well  as  services  which  are 
appropriate  to  the  individual's  age. 

Discussion:  The  Secretary  anticipates 
that  an  individual  will  receive  services 
tailored  to  that  person's  needs  and  that 
take  into  account  the  age  and  any  other 
factors  affecting  his  or  her  ability  to  live 
independently. 

Changes:  None. 


Evaluation  Plan 

Comments:  One  commenter  stated 
that  RSA  should  define  the  concepts  of 
quality  and  effectiveness  as  well  as 
develop  criteria  for  use  in  judging  the 
program's  expected  outcomes  or  goals 
and  cost-effectiveness. 

Discussion:  Although  the  Secretary 
believes  that  it  may  be  desirable  to 
establish  specific  criteria  to  evaluate  the 
quality  and  cost-effectiveness  of 
projects  under  this  program,  reliable  and 
su^cient  data  are  not  available  at  this 
time  to  establish  Federal  standards. 

Changes:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  thie  criteria  for 
major  regulations  established  in  the 
order. 

List  of  Subjects  in  34  CFR  Part  367 

Education,  Independent  living 
services.  Older  blind  individuals. 
Reporting  and  recordkeeping 
requirements.  Vocational  rehabilitation. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.177.  Independent  Living  Services 
for  Older  Blind  Individuals  Program) 

Dated:  )une  23. 1088. 
William  |.  Bennett, 
Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  367  to  read  as  follows: 

PART  367— INDEPENDENT  UVINO 
SERVICES  FOR  OLDER  BUND 
INDIVIDUALS 

Subpart  A— General 

367.1  What  is  Independent  Living  Services 
for  Older  Blind  Individuals? 

367.2  Who  is  eligible  for  an  award? 

367.3  What  activities  may  the  Secretary 
fund? 

367.4  What  regulations  apply? 

367.5  What  definitions  apply? 

SwbfMrt  B— How  Doe*  One  Apply  for  an 
Award? 

967.10    What  assurances  must  a  designated 
State  unit  submit  to  receive  a  grant? 

Subpart  C— How  Doe*  the  Secretary  INake 
anAwar<l7 

367.20  How  does  the  Secretary  evaluate  an 
application? 

367.21  What  selection  criteria  does  the 
Secretary  use? 

367.22  What  additional  factors  does  the 
Secretary  consider? 


Subpart  D— What  Conditions  Must  Be  Met 
After  an  Award? 

367.30  How  are  services  to  be  administered 
under  this  program? 

367.31  What  are  the  requirements  pertaining 
tu  the  protection,  use  and  release  of 
personal  information? 

Authority:  29  U.S.C.  796f,  unless  otherwise 
noted. 

Subpart  A— General 

§  367.1    What  is  Independent  Living 
Services  for  Older  Blind  Individuals? 

This  program  supports  projects  that 
provide  independent  living  services  to 
older  blind  individuals. 

(Authority:  29  U.S.C.  796f) 

§367.2    Who  is  eligible  for  an  award? 

Any  designated  State  unit  that  is 
authorized  to  provide  rehabilitation 
services  to  blind  individuals  is  eligible 
for  an  award  under  this  program. 

(Authority:  29  U.S.C.  711(c)  and  796f(a)) 

§  367.3    Wttat  activities  may  ttie  Secretary 
fund? 

Authorized  activities  under  this 
program  include — 

(a)  Services  to  help  correct  blindness 
or  visual  impairment  such  as — 

(1)  Outreach  services; 

(2)  Visual  screening; 

(3)  Surgical  or  therapeutic  treatment 
to  prevent,  correct,  or  modify  disabling 
eye  conditions; 

(4)  Occular  prostheses;  and 

(5)  Hospitalization  related  to  these 
services; 

(b)  The  provision  of  eyeglasses  and 
other  visual  aids; 

(c)  The  provision  of  services  and 
equipment  to  assist  an  older  blind 
individual  to  become  more  mobile  and 
more  self-sufficient; 

(d)  Mobility  training,  braille 
instruction,  and  other  services  and 
equipment  to  help  an  older  blind 
individual  adjust  to  blindness; 

(e)  Guide  services,  reader  services, 
and  transportation; 

(f)  Any  other  appropriate  services 
designed  to  assist  a  blind  person  in 
coping  with  daily  living  activities, 
including  supportive  services  or 
rehabilitation  teaching  services;  and 

(g)  Activities  that  will  improve  or 
expand  services  for  older  blind 
individuals  and  help  improve  public 
understanding  of  the  problems  of  those 
individuals. 

(Authority:  29  U.S.C.  711(c)  and  796f(a)) 

§367.4    What  regulations  apply? 

The  following  regulations  apply  to 
Independent  Living  Services  for  Older 
Blind  Individuals: 

(a)  The  Education  Department 
General  Administrative  Regulations 


(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  and  I»art  78  (Education 
Appeal  Board). 

(b)  The  regulations  in  this  Part  367. 

(c)  The  regulations  in  34  CFTl  365.13. 
(Authority:  29  U.S.C.  711(c)  and  796f) 

• 

§  367.5    What  definitions  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget  period 

Department 

EDGAR 

Fiscal  year 

Grant  period 

Nonprofit 

Private 

Project 

Project  period 

Public 

Secretary 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

"Designated  State  unit"  means 
either — 

(1)  The  State  agency  vocational 
rehabilitation  bureau,  division,  or  other 
organizational  unit  that  is  primarily 
concerned  with  vocational  rehabilitation 
or  vocational  and  other  rehabilitation  of 
individuals  with  handicaps  and  that  is 
responsible  for  the  administration  of  the 
vocational  rehabilitation  program  of  the 
Siate  agency;  or 

(2)  The  independent  State 
commission,  board,  or  other  agency  that 
has  vocational  rehabilitation,  or 
vocational  and  other  rehabilitation  as  its 
primary  function. 

(Authority:  29  U.S.C.  706(3)  and  721(a)) 

"Independent  living  services  for  older 
blind  individuals"  means  any  services 
enumerated  in  §  367.3  that  will  assist  an 
older  blind  individual  to  correct 
blindness  or  visual  impairment  or  to 
adjust  to  blindness  by  becoming  more 
able  to  care  for  individual  needs. 

(Authority:  29  U.S.C.  796f(a)) 

"Older  blind  individual"  means  an 
individual  aged  fifty-five  or  older  whose 
severe  visual  impairment  makes  gainful 
employment  extremely  difficult  to 
obtain  but  for  whom  independent  living 
goals  are  feasible. 

(Authority:  29  U.S.C.  796f(d))    ■ 


Subpart  B— How  Does  One  Apply  for 
an  Award? 

§  367. 1 0    What  assurances  must  a 
designated  State  unit  sutxnit  to  receive  a 
grant? 

(a)  Each  applicant  for  assistance 
under  this  part  shall  submit  to  the 
Secretary  an  assurance  that  it  has  been 
designated  by  the  State  as  the  sole  State 
agency  authorized  to  provide 
rehabilitation  services  to  blind 
individuals. 

(b)  Each  designated  State  unit  shall 
submit  to  the  Secretary  assurances  that 
any  new  methods  and  approaches 
relating  to  the  services  described  in 

§  367.3  for  older  blind  individuals  that 
are  developed  by  projects  under  this 
program  will  be  incorporated  into  its 
State  plan  for  independent  living 
services  required  by  section  705  of  the' 
Act. 

(Authority:  29  U.S.C.  711(c)  and  796f(b)) 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  367.20    How  does  tl>e  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  each 
application  on  the  basis  of  the  criteria  in 
§  367.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  29  U.S.C.  711(c)  and  796f) 

§  367.21    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Extent  of  need  for  thk  project.  (20 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  including  consideration 
of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  extent  that 
the  need  for  independent  living  services 
for  older  blind  individuals  is  justified  in 
terms  of  complementing  or  expanding 
existing  independent  living  and  aging 
programs  and  facilities  and  the  potential 
of  the  project  to  support  the  overall 
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mission  of  the  State-Federal 
independent  living  program  as  stated  in 
Title  VII,  section  701  of  the  Act. 

(b)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efncieiit  administration  of 
the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age.  or  handicapping 
condition;  and 

(6)  The  extent  to  which  the  plan  of 
operation  and  management  includes 
involvement  by  older  blind  individuals 
in  planning  for  and  conducting  of 
program  activities. 

(c)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project:  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age  or  handicapping  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (c)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  Fields 
related  to  the  scope  of  the  project;  and 

(ii)  Any  other  qualifications  that 
pertain  to  the  objectives  of  the  project. 

(d)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project; 


(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  The  project;  and 

(3)  The  applicant  demonstrates  the 
cost-effectiveness  of  project  services  in 
comparison  with  alternative  services 
and  programs  available  to  older  blind 
individuals. 

(e)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  afvplicant's  methods  of 
evaluation — 

(1)  Accurately  evaluate  the  success 
and  cost-effectiveness  of  the  project; 
and 

(2)  To  the  extent  possible,  arc 
objective  and  produce  data  that  are 
quantifiable. 

(Crots-raference:  See  34  CFR  75.590 
Evaluation  by  the  grantee.) 

(f)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
accessibility  of  facilities,  equipment  and 
supplies. 

(g)  Service  comprehensiveness.  (20 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  effective  outreach  services  for 
independent  living  will  be  provided 
within  the  project  to  enable  older  blind 
individuals  to  live  more  independently 
in  the  home  and  community. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  availability  of  the  following 
core -services  that  will  meet  the 
independent  living  needs  of  older  blind 
individuals  with  varying  degrees  of 
visual  impairment  are  included: 

(i)  Orientation  and  mobility  skills 
training  that  will  enable  older  blind 
individuals  to  travel  independently, 
safely  and  confidexttly  in  familiar  and 
unfamiliar  environments. 

(ii)  Skills  training  in  braille, 
handwriting  and  typewriting  or  other 
means  of  communication. 

(iii)^Cemmunication  aids  such  as  large 
print,  cassette  tape  recorders  and 
readersT' 

(iv)  Training  to  perform  daily  living 
activities  such  as  meat  preparation, 
identifying  coins  and  currency,  selection 
of  clothing,  telling  time  and  maintaining 
a  houshold. 

(v)  Provision  of  low-vision  services 
and  aids  such  as  magnifiers  to  perform 
reading  and  mobility  tasks. 

(vi)  Family  and  peer  counseling 


services  to  assist  the  older  blind 
individual  adjust  emotionally  to  the  loss 
of  vision  as  well  as  to  assist  in  the 
individual's  integration  into  the 
community  and  its  resources. 

(vii)  Any  other  needed  services  such 
as  transportation  or  guide  services 
provided  to  individuals  with  severe 
handicaps  under  the  State-Federal 
independent  living  program  authorized 
by  34  CFR  Part  365. 

(h)  Likelihood  of  sustaining  program. 
(15  points)  The  Secretary  reviews  each 
application  to  determine — 

(1)  The  likelihood  that  the  service 
program  will  be  sustained  after  the 
completion  of  Federal  project  grant 
assistance; 

(2)  The  extent  to  which  the  applicant 
intends  to  continue  to  operate  the 
service  program  through  cooperative 
agreements  and  other  formal  measures: 
and 

(3)  The  extent  to  which  the  applicant 
will  identify  and.  to  the  extent  possible, 
use  comparable  services  and  benefits 
under  other  programs  for  which  project 
clients  might  be  eligible. 

(Authority:  29  U.S.C.  7n(c)  and  796f) 

§367.22    Wtwt  addtUonal  factors  does  th« 
Secretary  consider? 

In  addition  to  the  criteria  in  \  367.21. 
the  Secretary  considers  the  geographic 
distribution  of  projects  in  making  an 
award. 

(Authority:  29  U.S.C.  711(c)  and  7960 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

S  367.30    How  are  services  to  be 
administered  wider  ttiis  program? 

Each  designated  State  unit  may  either 
directly  provide  independent  living 
services  under  this  program  or  it  may 
make  subgrants  to  other  public  agencies 
or  private  nonprofit  organizations  to 
provide  these  services. 

(Authority:  29  U.S.C.  796f(c)) 

§  367.31  What  are  the  requirements 
pertaining  to  tlie  protection,  use  and 
release  of  personal  Informatien? 

(a)  All  personal  information  about 
individuals  served  by  any  project  under 
this  part,  including  lists  of  names, 
addresses,  photographs,  and  records  of 
evaluation,  must  be  held  confldential. 

(b)  The  use  of  information  (including 
records)  concerning  individuals  must  be 
limited  to  purposes  directly  connected 
with  the  project,  including  project 
evaluation  activities.  This  information 


may  not  be  disclosed,  directly  or 
indirectly,  other  than  in  the 
administration  of  the  project  unless  the 
consent  of  the  agency  providing  the 
information  and  of  the  individual  to 
whom  the  information  applies,  or  the 
individual's  representative,  has  been 
obtained  in  writing.  However,  the 
Secretary  and  other  Federal  or  State 
officials  responsible  for  enforcing  legal 
requirements  have  access  to  this 
information  without  written  consent 
being  obtained.  The  final  product  of  the 
project  may  not  reveal  any  personal 
identifying  information  without  written 
consent  of  the  individual  or  the 
individual's  representative. 
(Authority:  29  U.S.C.  711(c)) 
jFR  Doc.  88-15960  Filed  7-14-88;  8:45  am| 
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Title  3— 

The  President 


Proclamation  5840  of  July  13,  1988 
Captive  Nations  Week,  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

During  Captive  Nations  Week,  we  honor  the  courage,  faith,  and  aspirations  of 
the  millions  of  people  the  world  over  who  suffer  under  Soviet  domination. 
They  desire,  seek,  and  deserve,  as  the  common  heritage  of  humanity,  the 
liberty,  justice,  self-determination,  and  independence  we  Americans  and  all 
free  peoples  cherish.  The  citizens  of  the  captive  nations  daily  hear  the  mighty 
call  of  freedom  and  answer  it  boldly,  sending  an  echo  around  the  globe  to 
remind  totalitarians  and  all  mankind  that  their  voices  cannot  be  quelled — 
because  they  are  the  voices  of  the  human  spirit. 

Across  the  continents  and  seas,  the  cry  for  freedom  rings  out  and  the  struggle 
for  its  blessings  continues,  in  the  republics  of  the  Soviet  Union,  in  the  Baltic 
States  and  throughout  Eastern  Europe,  in  Cuba  and  Nicaragua,  in  Ethiopia  and 
Angola,  and  in  Vietnam,  Laos,  and  Cambodia.  It  also  continues  in  Afghani- 
stan, despite  initial  Soviet  withdrawal,  because  the  Najibullah  regime  imposes 
its  will  upon  the  Afghan  people.  We  in  America,  who  have  held  high  the  torch 
of  liberty  for  2  centuries  and  more,  pause  during  Captive  Nations  Week  to 
express  our  solidarity  with  those  who  strive  at  great  personal  risk  and 
sacrifice  to  win  justice  for  their  nations.  We  commemorate  as  well  the  many 
freedom  fighters  and  individuals  such  as  Polish  Father  Jerzy  Popieluszko  and 
Ukrainian  poet  Vasyl  Stus  who  have  given  their  Hves  in  the  imperishable 
cause  of  liberty.  We  cannot  and  will  not  shirk  our  duty  and  responsibility  to 
insist  on  the  speediest  end  to  subjugation,  persecution,  and  discrimination  in 
the  captive  nations.  We  repeat  our  call  for  all  governments  to  respect  and 
honor  the  letter  and  the  spirit  of  the  United  Nations  Charter  and  the  Helsinki 
Accords. 

Last  year's  Captive  Nations  Week  Proclamation  mentioned  four  people  in  the 
Soviet  Union  imprisoned  for  their  struggle  for  national  rights.  Now,  1  year 
later,  two  of  them,  both  Helsinki  human  rights  monitors,  remain  in  internal 
exile — Viktoras  Petkus,  a  Lithuanian,  and  Lev  Lukyanenko,  a  Ukrainian. 
Another,  Helsinki  monitor  Mart  Niklus,  an  Estonian,  is  still  in  a  labor  camp. 
The  last,  Gunars  Astra,  Latvia's  highly  respected  national  rights  activist,  was 
released  in  poor  health  earlier  this  year  after  19  years  in  Soviet  labor  camps. 
He  died  several  months  ago  at  56  years  of  age. 

America  is  keenly  aware  of,  and  will  continue  to  encourage,  the  great  tide  of 
democratic  ideas  that  now  sweeps  the  globe.  We  cannot  forget  decades  of 
tragedy,  the  tens  of  millions  of  lives  lost,  or  the  enormity  of  the  suffering 
inflicted  on  the  innocent.  We  applaud  the  courage  and  faith  that  have  sus- 
tained countless  people  and  kept  alive  the  dream  of  freedom  against  unthink- 
able odds.  Despite  starvation,  torture,  and  murder,  the  indomitable  human 
spirit  will  outlast  all  oppression.  We  continue  to  stand  ready  to  cooperate  in 
meeting  the  just  aspirations  of  the  oppressed  and  needy  of  the  world.  We  will 
remain  forever  steadfast  in  our  commitment  to  speak  out  for  those  who 
cannot,  to  seek  justice  for  those  to  whom  it  is  denied,  and  to  assist  freedom- 
seeking  peoples  everywhere. 
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The  Congress,  by  joint  resolution  approved  July  17,  1959  (73  Stat.  212),  has 
authorized  and  requested  the  President  to  issue  a  proclamation  designating 
the  third  week  in  July  of  each  year  as  "Captive  Nations  Week." 

NOW.  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  July  17.  1988.  as  Captive 
Nations  Week.  I  call  upon  the  people  of  the  United  States  to  observe  this  week 
with  appropriate  programs,  ceremonies,  and  activities,  and  I  urge  them  to 
reaffirm  their  devotion  to  the  aspirations  of  all  peoples  for  justice,  self- 
determination,  and  liberty. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
July,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 


tF°R  Doc.  88-16159 
FiUid  7-14-«):  11:37  dm| 
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Editorial  note:  For  the  President's  remarlis  of  July  13  on  signing  Proclamation  5840,  see  the  Weekly 
Compi/ation  of  Presidential  Documents  (vol.  24.  no.  28). 
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Executive  Order  12646  of  |uly  13.  1968 

Establishing  an  Emergency  Board  To  Investigate  a  Dispute 
Between  the  Port  Authority  Trans-Hudson  Corporation  and 
Certain  of  Its  Employees  Represented  by  the  International 
Brotherhood  of  Electrical  Workers 


A  dispute  exists  between  the  Port  Authority  Trans-Hudson  Corporation  and 
certain  of  its  employees  represented  by  the  International  Brotherhood  of 
Electrical  Workers. 

The  dispute  has  not  heretofore  been  adjusted  under  the  provisions  of  the 
Railway  Labor  Act,  as  amended  (the  "Act"). 

Parties  empowered  by  the  Act  have  requested  that  the  President  establish  an 
emergency  board  pursuant  to  Section  OA  of  the  Act  (45  U.S.C.  Section  159a). 

Section  9A(c)  of  the  Act  provides  that  the  President,  upon  such  a  request,  shall 
appoint  an  emergency  board  to  investigate  and  report  on  the  dispute. 

NOW,  THEREFORE,  by  the  authority  vested  in  me  by  Section  9A  of  the  Act,  it 
is  hereby  ordered  as  follows: 

Section  1.  Establishment  of  Board.  There  is  established,  effective  July  13, 1988, 
a  board  of  three  members  to  be  appointed  by  the  President  to  investigate  this 
dispute.  No  member  shall  be  pecuniarily  or  otherwise  interested  in  any 
organization  of  railroad  employees  or  any  carrier.  The  Board  shall  perform  its 
functions  subject  to  the  availability  of  funds. 

Sec.  2.  Report.  The  Board  shall  report  its  findings  to  the  President  with  respect 
to  the  dispute  within  30  days  after  the  date  of  its  creation. 

Sec.  3.  Maintaining  Conditions.  As  provided  by  Section  9A(c)  of  the  Act.  from 
the  date  of  the  creation  of  the  board  and  for  120  days  thereafter,  no  change, 
except  by  agreement  of  the  parties,  shall  be  made  by  the  carrier  or  the 
employees  in  the  conditions  out  of  which  the  dispute  arose. 

Sec.  4,  Expiration.  The  board  shall  terminate  upon  the  submission  of  the 
report  provided  for  in  Section  2  of  this  Order. 


THE  WHITE  HOUSE, 
July  13.  1988. 
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Editorial  note:  For  a  White  House  statement,  dated  July  13,  on  the  labor  dispute,  see  the  Weekly 
Compilation  of  Presidential  Documents  (vol.  24.  no.  28). 
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Rules  and  Regulations 


Federal  Register 
Vol.  53,  No.  137 
Monday.  July  18,  19BB 


This  section  of  ttie  FEDERAL  REGrSTER 
contains  regulatory  docunents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put>lished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
t>y  the  Superintendent  of  Documents. 
Prices  of  new  txx>ks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

[Reg.  B;  Docket  No.  R-0M2] 

Equal  Cradit  Opportunity;  Intent  to 
Preempt  New  York  Law 

agency:  Board  of  Governors  of  Federal 
Reserve  System. 
ACnON:  Notice  of  intent  to  make 
preemption  determination. 

summary:  The  Board  is  publishing  for 
comment  a  proposed  determination  that 
a  certain  provision  in  New  York  law, 
Article  15,  section  296-a,  is  inconsistent 
with  the  Equal  Credit  Opportunity  Act 
and  Regulations  B.  Any  provision  of 
state  law  that  is  inconsistent  with  the 
federal  law,  unless  more  protective,  is 
preempted. 

The  inconsistency  in  this  case  has  to 
do  with  the  offering  of  special  purpose 
credit  programs.  Both  the  federal  and 
the  New  York  state  law  prohibit  credit 
discrimination  on  the  basis  of  race, 
color,  national  origin,  religion,  sex, 
martial  status  or  age.  (In  addition,  the 
federal  law  bars  discrimination  based 
on  receipt  of  income  from  public 
assistance  programs  or  the  good-faith 
exercise  of  any  rights  under  the 
Consumer  Credit  Protection  Act;  and  the 
New  York  law  bars  discrimination 
based  on  disability.)  However,  whereas 
the  federal  law  permits  creditors  to  offer 
special-purpose  credit  programs  in 
which  program  participants  may  be 
required  to  share  one  or  more  of  these 
characteristics.  New  York  law  permits 
no  exceptions.  The  Board  has  made  a 
preliminary  determination  that  the  New 
York  law  is  preempted  to  the  extent  that 
it  bars  a  creditor  from  offering  a  special- 
purpose  credit  program. 
DATE:  Comments  must  be  received  on  or 
before  September  12, 1988. 
addresses:  Comments  should  be 
mailed  to  William  W.  Wiles,  Secretary, 


Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551, 
or  delivered  to  the  Mail  Services 
Courtyard  Entrance  on  20th  Street 
between  C  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  between 
8:45  a.m.  and  5:15  p.m.  weekdays. 
Comments  should  include  a  reference  to 
Docket  No.  R-0642.  Comments  may  be 
inspected  in  Room  B-1122  between  8:45 
a.m.  and  5:15  p.m.  weekdays. 
RM  FURTHER  INFORMATION  CONTACR 

Linda  Vespereny,  Staff  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  (202)  452-2412;  for  the 
hearing-impaired  only,  contact 
Eamestine  Hill  or  Dorothea  Tliompson. 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION:  (1) 
General  The  Board  has  been  asked  to 
determine  whether  certain  provisions  of 
New  York  law  are  inconsistent  with, 
and  therefore  preempted  by,  the  Equal 
Credit  Opportunity  Act  (ECOA)  (15 
U.S.C.  1601  at  seq.]  and  Regulation  B  (12 
CFR  Part  202).  The  request  came  from  an 
organization  set  up  specifically  to 
guarantee  loans  made  in  the  United 
States  to  overseas  Chinese  residing  in 
the  United  States.  This  request  is 
available  for  public  inspection  and 
copying,  subject  to  the  Board's  rules 
regarding  availability  of  information  (12 
CFR  Part  261).  Section  705(f)  of  the 
ECOA  authorizes  the  Board  to 
determine,  for  purposes  of  preemption, 
whether  an  inconsistency  exists 
between  a  provision  of  the  act  and  a 
state  law  relating  to  credit 
discrimination. 

This  notice  of  proposed  preemption  is 
based  on  a  review  of  the  New  York  and 
the  ECOA  provisions.  It  is  issued  under 
authority  delegated  to  the  Director  of  the 
Division  of  Consumer  and  Community 
Affairs,  as  set  forth  in  the  Board's  rules 
regarding  delegation  of  authority  (12 
CFR  Part  265). 

(2)  Determination  of  Preemption.  The 
ECOA  and  Regulation  B  prohibit 
discrimination  in  any  credit  transaction 
on  the  basis  of  race,  color,  national 
origin,  religion,  sex,  marital  status,  age, 
receipt  of  income  from  public  assistance 
programs,  or  the  good-faith  exercise  of 
any  rights  under  the  Consumer  Credit 
Protection  Act  However,  §  202.8  of  the 
regulation  (which  implements  section 
701(c)  of  the  ECOA)  permits  a  creditor 


to  extend  special-purpose  credit  to 
individuals  who  meet  certain  eligibility 
requirements,  and  to  consider  one  or 
more  common  characteristics  of 
program  participants  (for  example,  race 
or  national  origin)  when  extending 
credit  under  these  programs. 

Under  section  705  of  the  ECOA  and 
§  202.11  of  Regulation  B,  state  law 
provisions  that  are  inconsistent  with  the 
requirements  of  the  act  and  the 
regulation  are  preempted.  Section 
202.11(b)(v)  of  Regulation  B  also 
provides  that  a  state  law  is  inconsistent 
with  the  requirements  of  the  federal  law 
to  the  extent  that  the  state  law  prohibits 
inquiries  necessary  to  establish  or 
administer  a  special-purpose  credit 
program  as  defined  by  {  202.8. 

(3)  Comparison  of  New  York  Law  and 
Regulation  B.  Preemption 
determinations  generally  are  limited  to 
those  provisions  of  state  law  identified 
in  the  request  for  a  Board  determination. 
New  York  Law,  Article  15,  section  296- 
a(l)  is  the  primary  focus  of  this  inquiry. 
The  language  of  this  New  Yoiic 
provision  is  set  forth  below,  altmg  with 
an  analysis  of  it  in  light  of  Regulation  B. 

The  relevant  portions  of  section  296- 
a{l)  — "Unlawful  discriminatory 
practices  in  relation  to  credit"  read  as 
follows: 

It  shall  be  an  unlawful  discriminatory 
practice  for  any  creditor  or  any  ofHcer,  agent 
or  employee  thereof: 

***** 

(b)  To  discriminate  in  the  ^-anting, 
withholding,  extending  or  renewing,  or  in  the 
fixing  of  the  rates,  terms  or  conditions  of.  any 
form  of  credit,  on  the  basis  of  race,  creed, 
color,  national  origin,  age,  sex  marital  status 
or  disability. 

(c)  To  use  any  form  of  application  for  credit 
or  use  or  make  any  record  or  inquiry  which 
expresses,  directly  or  indirectly,  any 
limitation,  specification,  or  discrimination  as 
to  race,  creed,  color,  national  origin,  age,  sex, 
marital  status  or  disability  *  *  *. 

This  section  of  the  New  York  Human 
Rights  law  prohibits  credit 
discrimination  based  on  an  applicant's 
or  class  of  applicants'  race,  creed,  color, 
national  origin,  sex,  marital  status  or 
disability.  Moreover,  creditors  may  not 
make  any  record  or  inquiry  regarding 
these  characteristics.  Based  on  the 
Board's  analysis  and  discussions  with 
officials  of  New  York  agencies,  neither 
this  nor  any  other  section  of  the  New 
York  law  appears  to  permit  exceptions. 
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The  Board  has  made  a  comparison  of 
these  provisions — New  York  status 
section  29fr-a(l)  (b)  and  (c)— to  §  202.8 
of  the  Regulation  B.  which  implement 
section  701(c)  of  the  federal  statute. 
Section  202.8  allows  for  taking  a 
prohibited  basis  into  account  when 
certain  special-purpose  credit  programs 
are  involved.  It  allows  creditors  to  offer 
credit  assistance  programs  authorized 
by  federal  or  state  law,  or  established 
by  a  not-for-profit  organization,  for  the 
benefit  of  an  economically 
disadvantaged  class  of  persons.  It 
allows  not-for-profit  organizations  to 
offer  credit  assistance  programs  for  the 
benefit  of  their  members.  In  addition, 
for-profit  organizations  may  provide 
special-purpose  credit  programs  to  meet 
special  social  needs  if  the  programs  are 
administered  pursuant  to  a  written  plan 
that  identifies  the  class  of  persons  the 
particular  program  is  designed  to 
benefit.  In  these  special-purpose  credit 
programs,  participants  may  be  required 
to  share  one  or  more  common 
characteristics,  such  as  race,  national 
origin,  or  sex.  If  participants  are 
required  to  possess  a  common 
characteristic,  the  creditor  may  request 
and  consider  information  regarding  that 
particular  characteristic. 

Under  New  York  law  the 
establishment  of  a  special-purpose 
credit  program,  though  permissible 
under  the  ECOA  and  S  202.8.  would  be 
unlawful  since  section  296-«  (1)  of  the 
Human  Rights  law  prohibits,  without 
exception,  discrimination  on  the  basis  of 
the  specified  characteristics. 
Furthermore,  creditors  are  expressly 
prohibited  under  New  York  law  from 
even  inquiring  about  these 
characteristics. 

(4)  Pmposed  Determination  and  Effect 
of  Preemption.  Based  on  its  analysis,  the 
Board  has  made  a  preliminary 
determination  that  the  New  York  law  on 
credit  discrimination  is  inconsistent 
with  federal  law,  and  that  it  is 
preempted  by  the  ECOA  and  Regulation 
B  to  the  extent  of  the  inconsistency. 
Thus,  if  the  preliminary  determination  is 
ultimately  adopted  following  the 
comment  period,  the  stale  of  New  York 
would  be  barred  from  prohibiting 
special-purpose  credit  programs  that  are 
permissible  under  federal  law. 

The  Board  makes  no  determination, 
however,  as  to  whether  a  particular 
program  qualifies  as  a  special-purpose 
credit  program  under  Regulation  B.  As 
explained  in  comment  8(a)-l  of  the 
official  staff  commentary  to  the 
regulation  (12  CFR  Part  202,  Supp.  1)  the 
agency  or  creditor  administering  or 
offering  the  loan  program  must  make  the 
determination. 


(5)  Comment  Requested.  Interested 
persons  are  invited  to  submit  comments 
regarding  the  proposed  Ending  that  the 
New  York  statute  section  296-8  is 
preempted  by  ECOA  and  Regulation  B. 
After  ^e  close  of  the  comment  period 
and  an  analysis  of  the  comments 
received,  notice  of  final  action  will  be 
published  in  the  Federal  Register. 

Board  of  Govemora  of  the  Federal  Reserve 
System.  July  11. 19e& 
WUUam  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  88-16025  Filed  7-15-88;  8:45  am) 
HLUNa  COM  SZIS-OI^ 


DEPARTMENT  OF  TRANSPORTATION 

Federtf  Aviation  Adminlatratlon 

14  CFR  Part  39 

[Docket  Mo.  ta-CE-ie-AO;  Amdt  39-59771 

Alrworthlneaa  DIrectlvea;  Ceaana 
Modala 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


tUMMANV:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Cessna  Models  150D,  150E, 
150F.  150G,  150H,  150),  150K.  150L.  150M. 
A150K,  A150U  A150M.  F150G.  F150H, 
F150I,  F150K,  F150U  F150M,  FA150K. 
FA150L,  FRA150L.  and  FRA150M 
airplanes,  which  have  undergone  any 
modification  which  relocated  the  battery 
from  the  firewall  to  the  aft  fuselage,  and, 
for  Models  150, 150A,  150B,  and  150C 
airplanes,  from  iu  location  just  aft  of  the 
baggage  compartment  aft  bulkhead  to 
any  other  aft  position.  The  AD  requires 
securing  the  battery  to  battery  contactor 
cable  to  the  battery  box  cover  lock  pin. 
This  action  is  necessary  to  prevent 
chafing  of  this  cable  against  the  elevator 
up  cable,  possible  failure  of  the  elevator 
cable,  subsequent  loss  of  elevator 
control  and  possible  loss  of  the  airplane. 
DATCS:  Effective  date:  August  3, 1988. 

Compliance:  Within  the  next  25  hours 
time-in-service  after  the  effective  date  of 
this  AD. 

AOOnEaaaa:  Background  information 
pertinent  to  this  AD  is  contained  in  the 
Rules  Docket,  Office  of  the  Regional 
Counsel,  Room  1558. 601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
PON  FURTMtii  mronMATiON  contact: 
Douglas  W.  Haig.  ACE-120W,  Wichita 
Aircraft  Certification  Office,  FAA.  1801 
Airport  Road,  Room  lOa  Wichita, 
Kansas  67209;  telephone  (316)  946-4409. 
SUPPLCMENTARV  INFORMATION:  A  recent 

fatal  accident  involved  a  Cessna  Model 


150D  airplane  which  had  undergone  a 
modification  that  relocated  the  battery 
box  from  the  firewall  to  the  aft  fuselage. 
The  up  elevator  control  cable  was  found 
to  have  chafed  against  the  battery  to 
battery  contactor  cable  such  that  the 
insulation  on  the  latter  cable  was 
destroyed  resulting  in  an  electrical  short 
circuit  of  the  battery  cable.  This 
produced  sufficient  electrical  resistance 
and  subsequent  heat  to  cause  the  up 
elevator  cable  to  fail.  Inspection  of  other 
airplanes  with  similar  modifications 
indicates  that  this  condition  could 
develop  on  these  airplanes. 

Since  the  FAA  has  determined  that 
the  unsafe  condition  described  herein  is 
likely  to  exist  or  develop  in  other 
airplanes  of  the  same  type  design,  an 
AD  is  being  issued  requiring  the  battery 
to  battery  contactor  cable  be  secured  to 
the  battery  cover  lock  pins  on  Cessna 
Models  150D,  150E.  150F.  150G.  150H. 
1501. 150K,  150L,  150M.  A150K.  A150L. 
A150M.  F150G,  FlSOK  F150J,  F150K. 
F150L.  F150M.  FA150K,  FA150L. 
FRAISOL,  and  FRA150M  airplanes 
which  have  undergone  any  modification 
that  relocated  the  battery  from  the 
firewall  to  the  aft  fuselage,  and,  for 
Models  15a  150A.  150B.  150C  airplanes, 
from  its  location  just  aft  of  the  baggage 
compartment  aft  bulkhead  to  any  other 
aft  position.  Because  an  emergency 
condition  exists  that  requires  the 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impractical  and 
contrary  to  the  public  interest,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  28. 1979).  ff  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
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regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption  "ADDRESSES" 
at  the  location  identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Cessna:  Applies  to  all  Models  150D,  150E, 
150F.  150G,  150H.  150J,  150K,  150L,  150M, 
A150K,  A150L.  A150M.  FlSOG,  F150H, 
F150J.  F150K.  F150L,  F150M,  FA150K, 
FA150L,  FRAISOL,  and  FRA150M  (all 
serial  numbers)  airplanes  which  have 
undergone  any  modifications  which  have 
relocated  the  battery  hxim  the  firewall  to 
the  aft  fuselage,  and  to  the  Models  150, 
150A,  150B.  and  150C  (all  serial  numbers) 
airplanes  which  have  undergone  any 
modifications  in  which  the  battery  has 
been  moved  from  its  location  just  aft  of 
the  baggage  compartment  aft  bulkhead  to 
any  other  aft  position. 

Compliance:  Within  the  next  25  hours  time- 
in-service  after  the  effective  date  of  this  AD, 
unless  already  accomplished. 

To  prevent  failure  of  the  up  elevator  cable, 
accomplish  the  following: 

(a)  Tie  the  battery  to  battery  contactor 
cable  to  the  lock  pin  which  attaches  the 
battery  box  cover  to  the  battery  box  using 
either  MIL-C-564g  cord,  or  a  MS17821  or 
MS3367  tiedown  strap  to  achieve  a  minimum 
of  one  inch  clearance  between  the  battery 
cable  and  the  elevator  up  cable. 

(b)  Visually  inspect  the  battery  cable  and 
elevator  cable  for  damage.  Prior  to  further 
flight  repair  any  such  damage  found. 

(c)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(d)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Wichita  Aircraft  Certification 
Office,  FAA,  1801  Airport  Road,  Room  100. 
Wichita,  Kansas  67209;  telephone  (316)  946- 
4400. 

All  persons  affected  by  this  directive 
may  examine  the  document(s)  referred 
to  herein  at  FAA.  Office  of  the  Regional 
Counsel,  Room  1558, 601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

This  amendment  becomes  effective  on 
August  3,  1988. 


Issued  in  Washington,  DC  on  July  8, 1988. 
M.C.  Beard. 

DL-ector  of  Airworthiness,  A  WS-1. 
(FR  Doc.  88-16031  Filed  7-15-88;  8:45  am] 

BiajNG  CODE  4910-13-M 

14  CFR  Part  39 

[Docket  No.  88-CE-OS-AD:  Amdt  39-5978] 

Airworthiness  Directives:  de  Havilland 
Model  DHC-3  Airplanea 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  de  Havilland  DHC-3 
airplanes  which  supersedes  AD  85-11- 
01,  Amendment  39-5071.  This 
superseded  AD  required  initial  and 
repetitive  checks  of  the  security  of 
engagement  of  the  utility  seat  front  leg 
with  the  floor  rail  until  a  positive  locking 
modification  is  installed.  Subsequent  to 
the  issuance  of  AD  85-11-01,  it  was 
realized  that  the  AD  did  not  provide  for 
the  above  checks  each  time  the  folding 
seat  is  moved  from  the  stowed  to  the 
deployed  position;  this  AD  includes  such 
a  requirement.  This  action  is  deemed 
necessary  to  address  this  condition  to 
ensure  the  continuing  airworthiness  of 
the  airplane. 
dates:  Effective  date:  August  27, 1988. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  de  Havilland  Service 
Bulletin  (S/B)  No.  3/42,  Revision  A. 
dated  September  18, 1987,  applicable  to 
this  AD,  may  be  obtained  from  the  de 
Havilland  Aircraft  Company  of  Canada, 
A  Division  of  Boeing  of  Canada,  Ltd., 
Garratt  Boulevard,  Downsview,  Ontario, 
Canada  M3K  1Y5,  telephone  (416)  633- 
7310.  A  copy  of  this  information  is  also 
contained  in  the  Rules  Docket,  FAA. 
Office  of  the  Regional  Counsel,  Room 
1558,  601  East  12th  Street,  Kansas  City, 
Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Lester  Lipsius,  Airframe  Branch, 
ANE-172,  New  York  Aircraft 
Certification  Office,  FAA,  New  England 
Region,  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  York 
11581;  Telephone  (516)  791-6220. 

SUPPUEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD, 
applicable  to  de  Havilland  Model  DHC- 
3  airplanes,  requiring  initial  and 
repetitive  checks  of  the  security  of 
attachment  of  the  seat  front  leg  with  the 
floor  rail  and  a  check  each  time  the 
seats  are  moved  from  the  stowed  to  the 


deployed  position,  until  Modification 
No.  3/932  in  S/B  No.  3/42.  Revision  A. 
dated  September  18, 1987,  is  installed, 
was  published  in  the  Federal  Register  on 
February  8, 1988  (53  FR  3603).  The 
proposal  resulted  from  the  realization 
that  AD  85-11-01,  Amendment  39-5071, 
was  inadequate  by  not  providing  checks 
of  the  seat  engagement  with  the  floor 
rail  each  time  the  seats  are  moved  from 
the  stowed  to  the  deployed  position.  De 
Havilland  issued  S/B  No.  3/42,  Revision 
A,  dated  September  18, 1987,  and 
Transport  Canada  issued  Canadian  AD 
CF-85-03  Rl,  effective  April  24, 1986. 
Both  pubhcations  require  an  additional 
check  of  the  seat  front  leg  each  time  a 
seat  is  moved  from  the  stowed  to  the 
deployed  position. 
Transport  Canada,  who  has 
■   responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  Canada,  made  this  service 
bulletin  and  the  actions  recommended 
therein  by  the  manufacturer  mandatory 
by  issuance  of  Transport  Canada  AD 
CF-85-03  Rl,  to  ensure  the  continued 
airworthiness' of  the  affected  airplanes. 
On  airplanes  operated  under  Canadian 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certificated 
for  operation  in  the  United  States.  The 
FAA  relies  upon  the  certification  of 
Transport  Canada  combined  with  FAA 
review  of  pertinent  documentation  in 
finding  compliance  of  the  designs  of 
these  airplanes  with  the  applicable 
United  States  airworthiness 
requirements  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States.  The  FAA  examined  the  available 
information  related  to  the  issuance  of  S/ 
B  No.  3/42,  Revision  A,  dated  September 
18, 1987,  and  the  issuance  of  AD  CF-85- 
03  Rl  by  Transport  Canada,  and 
concluded  that  the  condition  addressed 
by  S/B  No.  3/42,  Revision  A,  was  an 
unsafe  condition  that  may  exist  on  other 
airplanes  of  this  type  certificated  for 
operation  in  the  United  States. 
Accordingly,  the  FAA  proposed  an 
amendment  to  Part  39  of  the  FAR  to 
include  an  AD  on  this  subject. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  proposal  is 
adopted  without  change. 

The  FAA  has  determined  that  this 
regulation  involves  approximately  42  de 
Havilland  DHC-3  airplanes  in  the 
United  States  registry  at  an  approximate 
annual  cost  of  $40  for  a  check  of  each 
airplane.  The  total  cost  for  each  check  of 
the  fleet  is  estimated  to  be  $1,680  to  the 
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private  Mctor.  The  cost  of  compliance 
wMh  the  AD  is  so  small  that  the  expense 
of  coaaf>hanoe  with  not  be  a  significant 
financial  impact  on  any  small  entities 
operating  these  airplanes. 

The  legiilatians  set  forth  in  this 
aiii^fiuliiiimt  are  promulgated  putaaant  to 
authority  in  the  Federal  Aviation  Act  of 
195B.  as  amended  (40  U.S.C  1301.  et 
aeq.)  which  statute  is  constmed  to 
preempt  State  law  regulating  the  same 
sid>|ecL  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regnlation  does  not  have 
federalism  imphcations  warranting  the 
preparation  of  a  Federalism 

Therefore.  I  certify  that  this  action:  (1) 
Is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procethires  (44 
FR 11034:  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  final  evahiation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "AMMKSacs". 

list  of  Subjects  in  14  CFR  Part  99 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 


Adoption  of  Tha 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  9  39.13  of  Part  39  of  the  FAR  as 
foHowr 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13&4(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-44a 
lanuary  12, 1983);  and  14  CFTt  11.89. 

2.  By  adding  the  fc^owing  new  AD: 

de  Havillaod:  Applies  to  Model  DHC-3  (all 
serial  mmbera)  airplanea  certificated  in 
anycalegofy. 

Compliaoce:  Required  as  inflated,  unless 
already  accoospliahed  in  accordance  with  AD 
85-11-01.  Amendment  39-5071. 

To  prevent  disengagement  of  the  folding 
utility  seat  forward  leg  from  tiie  Soor 
mounting  rafl,  which  could  result  in  hazards 
to  seat  occepenls  from  an  inadequately 
rcstiaiMd  seat  during  a  crash,  acconplish 
the  following: 

(a)  Within  50  hours  time-in-service  (TIS) 
after  the  effective  date  of  tins  AD.  and  at 
subsequent  intervals  of  50  hours  TIS,  attempt 
to  move  the  lower  end  of  each  leg  sideways 
into  the  open  part  of  the  keyhole  stet  using  as 
much  force  ■•  can  be  exerted  1^  hand.  IT  the 
leg  can  be  rekesed  from  the  keyhole  slot 
remove  the  seal  froas  aervice  until  de 


HaviUand  Modificatieai  Nol  S/n2  is 
incorporated.  (This  modification  Is  contained 
in  de  HaviUand  Service  Bulletin  No.  3/42. 
Revision  A  dated  September  18, 19871. 

(b)  Repeat  Mie  check  in  Peragraph  (a)  of 
this  AD  each  time  tlie  seals  are  moved  from 
the  stowed  to  deployed  position. 

(c)  The  check  required  by  Paragraph  (b)  of 
this  AD  may  be  accomplished  by  a  IBghtcrew 
member,  certificated  under  FAR  61  or  FAR  63 
rales,  briefed  oa  the  piweduie. 

Note:  When  the  checks  required  by 
Pangmph  (b)  of  this  AD  are  accompbshed  by 
a  flightcrew  member  porsuant  to  t)ie 
restrictions  specified  in  Paragraph  (c)  of  this 
AD,  maintenance  records  must  be  made  as 
required  by  FAR  43.9  and  those  records  must 
be  maintained  as  required  by  FAR  81.173, 
lZ1.38a  or  135.439  as  applicable. 

(d)  When  Modification  Na  3/932  is 
installed  fai  accordance  with  the 

"  ACCOMPUSWOm*  WSTRUCnONS"  of 
de  Havillami  S/BNo.  9/42.  Revisim  A.  on 
each  seat,  aabaeqaaal  checks  roqoired  by  this 
AD  an  no  laagBr  laiprirad 

(e)  An  equivalent  maane  of  compiiance 
may  be  uead  wbsa  approved  l>y  tlia  Manager. 
New  York  Aircraft  Certification  OfBce, 
Federal  Aviation  Administration.  FAA.  New 
Engiand  Region.  181  South  Ftvnklin  Avenue. 
Valley  Stream.  New  York  11581. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  the  de 
HaviUand  Aircraft  Company  of  Canada, 
a  Division  of  Boeing  of  Canada.  Ltd, 
Garratt  Boulevard.  Downsview.  Ontario, 
Canada  M3K 1Y5:  Telephone  (416)  633- 
7310.  or  may  examine  these  documents 
at  the  FAA,  Office  of  the  Regional 
Counsel,  Room  1558. 601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

This  AD  supersedes  AD  85-11-01. 
Amendment  39-5071. 

This  amendment  becomes  effective  on 
August  27, 1988. 

Issued  ia  WaahingUm.  DC  on  July  &  19B& 
M-CBaaid. 

Dirtctor  of  Airworthiaeat,  A  WS- J. 
[FR  Doc.  as-licm  Filed  7-15-88: 8.-45  am] 
Biujmcoac 


FEDERAL  TRADE  COMMISSION 

16CFRPart13 
[Docket  No.  •t*S] 

Maasachueette  Board  Of  Registration 

In  Optoroetrr.  Prohibttad  Trade 
Practicee  MKt  AfflriMthra  Corractive 

Actions 

AODICV:  Federal  TMde  Commission. 

action:  Final  order. 


advertising  of  affillatiaas  between 
optometrists  and  optical  retailers,  and  is 
also  reqaired  to  send  a  copy  of  the  order 
to  all  optoewtriats  canendy  Uoensed  in 
Maaaadwaetts  and  to  all  new  applicants 
for  five  yean. 

DATCt:  Complaint  issued  July  a  1985. 
Final  Order  issued  Jtme  13, 1988.' 
FOR  raiRMn  MraMumoMeowTAcr 
Elisabeth  Hilder.  FTC/&-3115, 
Washington.  DC  20S8a  (202)  326-2545. 

surpimcNTAiiv  mronaiA'noH-  In  the 
Matter  of  Massachusetts  Board  of 
Registration  in  Optometry.  The 
prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  foDowK  Subpart — 
Coercing  And  Intimidating:  S  13.345 
Competitors;  1 13.367  Members. 
Subpart— Combinhig  or  Conspiring: 
1 13.384  Combining  or  conspiring: 
S  13.366  To  control  aiarketing  practices 
and  conditions.  Sabpart— Corrective 
Actions  And/Or  Requirements:  §13.533 
Corrective  actions  and/or  requirements; 
\  13.533-20  Disclosures;  5  13.533-45 
Maintain  records;  §  13.533-45(k) 
Records,  in  general;  i  13.533-50 
Maintain  means  of  commanication; 
S  13.533-60  Rdeaae  of  general  ^Kcific. 
or  contractoal  coaetrictions, 
requirements,  or  restraints. 

List  of  Sidiiecis  fai  16  CFR  Pact  13 

Optometrists.  Trade  practices. 

(Sec  6.  38  Stat.  721: 15  U.S.C  48.  Interprets  or 
applies  sec.  5.  38  Stat.  719,  as  amended:  15 

U.S.C.  45) 

Bafora  Federal  Trade  Commissiaii 

Commissioners:  Daniel  Oliver,  Chairman, 
Terry  Calvani.  Mary  I-.  Aicuenaga.  Andrew  J. 
Strenio.  \t. 

In  the  Matter  of  Massachusetts  Board  of 
Registration  in  Optometiy. 

(Docket  No.  9195) 

Finat  Order 

This  matter  has  been  heard  by  the 
Commission  upon  the  cross-appeab  of 
Respondent  Massachusetts  Board  of 
Registration  in  Optometry,  and 
Comirfaint  Coonse)  from  the  Initial 
Decision,  and  upon  briefs  and  oral 
argument  in  support  of  and  in  opposition 
to  the  appeals.  For  the  reasons  steted  in 
the  accompanying  Opinion,  the 
Commission  fans  determined  to  affirm  in 
part  and  reverse  in  part  the  Initial 
Decision.  Accordingly,  the  Commission 
enters  the  foOowing  order. 


SUMMARV:  This  Ffaial  Order  requires  the 
Massachosette  board  to  allow  truthful 
advertisii^  by  optoasetriits  in  the  state, 
requires  the  optometry  board  to  repeal 
its  current  regulation  banning 


>  Copws  of  Ihc  Coapiaial.  Wtial  Decisloo.  and 
Opinion  of  the  Commisskin  are  available  from  tlie 
Commission's  PubBc  Reference  Branch,  H-130, 6th 
Strert  end  Peiuiiylvante  Aveme.  NW.,  Waahtngton. 
OC  20580. 
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I 

It  is  ordered  that  for  the  purpose  of 
this  order,  the  following  definitions  shall 
apply: 

A.  "Board"  shall  mean  the 
Massachusetts  Board  of  Registration  in 
Optometry,  its  officers,  committees, 
representatives,  agents,  employees,  and 
successors. 

E  "Discoimted  price"  shall  mean  a 
price  that  is  less  than  the  price  the 
person  or  organization  usally  charges 
for  the  good  or  service. 

C.  "Disciplinary  action"  shall  mean: 

1.  The  revocation  or  suspension  of,  or 
refusal  to  grant  a  license  to  practice 
optometry  in  Massachusetts,  or  the 
imposition  of  a  reprimand  fine, 
probation,  or  other  penalty  or  condition; 
or 

2.  The  initiation  of  an  administrative, 
criminal,  or  civil  proceeding. 

D.  "Optical  good"  shall  mean  any 
commodity  for  the  aid  or  correction  of 
visual  or  ocular  anomalies  of  the  himian 
eyes,  such  as  lenses,  including  contact 
lenses,  spectecles.  eyeglasses,  eyeglass 
frames,  and  appliances. 

E.  "Optometric  service"  shall  mean 
any  service  that  a  person  duly  registered 
and  licensed  to  practice  optometry 
tmder  Mass.  Gen.  Laws  Ann.  ch.  112 

§§  66  e/  seq.,  or  any  future 
recodification  thereof,  is  authorized  to 
provide  piusuant  to  those  statutory 
provisions. 

F.  "Price  advertising"  shall  mean 
advertising  information  about  the  price 
of  any  optometric  service  or  optical 
goods. 

II 

It  is  further  ordered  that  the  Board,  in 
or  in  connection  with  its  activities  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  section  4  of  the  Federal  Trade 
Commission  Act  shall  cease  and  desist 
from,  directly  or  indirectly,  or  through 
any  rule,  regulation,  policy,  disciplinary 
action  or  other  conduct 

A.  Prohibiting,  restricting,  impeding, 
or  discouraging  any  person  or 
organization  from  advertising  or  offering 
a  discounted  price  or  from  otherwise 
engaging  in  price  advertising: 

B.  Prohibiting,  restricting,  impeding,  or 
discouraging  the  advertising  or 
publishing  of  the  name  of  an  optometrist 
or  the  availability  of  an  optometrist's 
services  by  a  person  or  organization  not 
licensed  to  practice  optometry; 

C  Prohibiting,  restricting,  impeding,  or 
discouraging  any  advertising  that  uses 
testimonials  and  advertising  that  the 
Board  believes  is  sensational  or 
flamboyant 

D.  Inducing,  urging,  encouraging,  or 
assisting  any  person  or  organization  to 


take  any  of  the  actions  prohibited  by 
this  Part. 

Nothing  in  this  order  shall  prevent  the 
Board  from  adopting  and  enforcing 
reasonable  rules,  or  taking  disciplinary 
or  other  action,  to  prevent  advertising 
that  the  Board  reasonably  believes  to  be 
fraudulent  false,  deceptive,  or 
misleading  within  the  meaning  of 
Massachusetts  General  Laws,  Chapter 
112.  Sections  71  and  73A,  or  that  the 
Board  reasonably  believes  to  be 
otherwise  unlawful  tmder 
Massachusetts  General  Laws,  Chapter 
112,  Section  73A,  or  any  future 
recodification  thereof. 

Ill 

It  is  further  ordered  that  this  order 
shall  not  be  construed  to  prevent  the 
Board  from  engaging  in  activity 
protected  under  the  First  Amendment  to 
the  United  States  Constitution  to 
petition  for  legislation  concerning  the 
practice  of  optometry. 

IV 

It  is  furdier  ordered  that  the  Board 
shaU: 

A.  Within  Sixty  (60)  days  after  the 
date  that  this  order  becomes  final, 
institute  procedures  to  repeal  246  C.M.R. 
§  5.07(3),  and  complete  such  repeal 
within  a  reasonable  time  thereafter 

B.  Distribute  by  mail  a  copy  of  this 
order,  and  executed  Appendix: 

1.  To  each  person  Ucensed  to  practice 
optometry  in  Massadiusetts  witiiin  one 
(1)  year  after  the  date  this  order 
becomes  final; 

2.  Within  tiiirty  (30)  days  after  this 
order  becomes  final,  to  each  person 
whose  application  to  practice  optometry 
in  Massachusetts  is  pending,  and  to 
each  person  who  applies  for  five  (5) 
years  thereafter,  within  sixty  (60)  days 
after  the  filing  of  the  application;  and 

3.  To  die  Massachusetts  Optometric 
Association,  within  sixty  (80)  days  after 
the  date  this  order  becomes  final; 

C.  Within  one  hundred  twenty  (120) 
days  after  the  date  that  this  order 
becomes  final,  and  annually  for  a  period 
of  five  (5)  years  on  or  before  the 
anniversary  of  the  date  on  which  this 
order  becomes  final,  submit  a  written 
report  to  the  Federal  Trade  Commission 
setting  forth  in  deteil  the  manner  in 
which  the  Board  has  compUed  with  this 
order; 

D.  For  a  period  of  five  (5)  years  after 
die  date  that  this  order  becomes  final, 
maintain  and  make  available  to  the 
Federal  Trade  Commission  staff  for 
inspection  and  copying,  all  documents 
and  records  containing  any  reference  to 
any  matter  covered  by  this  order. 


By  the  Conunissioa  Coounissioner  Strenio 
concurring. 
C  Landis  Plununer, 

Acting  Secretary. 

Appendix 

The  Federal  Trade  Commission  has 
issued  an  order  against  the 
Massachusetts  Board  of  Registration  in 
Optometry.  This  order  provides  that  the 
Board  may  not  prohibit  or  restrict 

1.  Offering,  or  truthful  advertising  that 
offers,  discoimted  fees  for  goods  and 
services  provided  by  optometrists,  or 
other  truthful  price  advertising; 

2.  Truthful  advertising  of  an 
optometrist's  name  and  the  availability 
of  his  or  her  services  by  retail  sellers  of 
optical  goods  or  other  persons  not 
licensed  to  practice  optometry: 

3.  Advertising  that  uses  testimonials 
or  that  the  Board  believes  is  sensational 
or  flamboyant 

The  order  does  not  affect  the  Board's 
authority  to  prohibit  advertising  that  is 
fraudulent  false,  deceptive,  or 
misleading,  or  advertising  that 
otherwise  violates  Massadiusetts 
statutes. 

Pursuant  to  the  Federal  Trade 
Commission's  order,  the  Board  has 
undertaken  to  repeal  246  CM Jl. 
§  5.07(3),  which  states,  in  part,  that  a 
"licensee  shall  not  permit  or  authorize 
the  use  of  his  name,  professional  ability 
or  services  by  any  person  or 
establishment  not  duly  authorized  to 
practice  optometry." 

In  conformity  with  the  Federal  Trade 
Commission's  order,  you  are  advised 
that  the  prohibition  on  advertising 
gratuitous  services  contained  in  246 
C.M.R.  §  5.11(l)(b)  does  not  prohibit  all 
advertising  of  gratuitous  services.  It  only 
applies  to  those  advertisements  of 
gratuitous  services  prohibited  by 
Massachusetts  law,  specifically  M.G.L 
c.  112  s.  73A.  This  statute  prohibits  "in 
any  newspaper,  radio,  display  sign  or 
other  advertisements  .  .  .  any  statement 
containing  the  words  'free  examination 
of  eyes',  'free  advice',  'free  consultation', 
'consultation  without  obligation',  or  any 
other  words  or  phrases  of  similar  import 
which  convey  the  impression  that  eyes 
are  examined  free."  The  Board's  rule  is 
no  broader  than  that  statutory 
prohibition. 

Pursuant  to  246  C.M.R.  S  5.11(6).  tiie 
Board  may  require  reasonable 
substantiation  of  a  licensee's  usual  fees 
for  services  or  goods,  for  the  purpose  of 
preventing  the  false,  deceptive,  or 
misleading  advertisement  of  discounted 
fees  by  a  licensee. 
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For  more  specific  information,  you 
should  refer  to  the  order  itself,  a  copy  of 
which  is  enclosed. 


Chainnan,  Massachusetts  Board  of 
Registration  in  Optometry. 
[FR  Doc.  88-16056  Filed  7-15-88:  8:45  am] 
WUNM  COOC  STSO-OI-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

(R«lMM«  Na  34-2SM1A;  FN*  No*.  S7-22- 
87, 4-306, 8R-NY8E-S6-17,  and  SR-PSE- 
S4-23] 

Vottng  Rights  Listing  Standards; 
Disenfranchisement  Rule 

aqency:  Securities  and  Exchange 
Commission. 

ACTION:  Fmal  rule;  correction. 

summary:  On  ]uly  12, 1988,  the 
Commission  issued  a  release  adopting 
Rule  19C-4  under  the  Securities 
Exchange  Act  of  1934  at  53  FR  26376 
(July  12, 1988).  This  document  corrects 
the  concurring  statement  of 
Commissioner  Fleischman  that  was 
appended  to  the  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  N.  Kroll,  Counsel  to  Commissioner 
Fleischman  (202)  272-2092. 

Accordingly,  in  FR  Doc.  15609,  in  the 
issue  of  July  12. 1988,  page  26396,  second 
sentence  of  the  first  full  paragraph  in 
column  3,  the  language  for  the 
concurring  statement  of  Commissioner 
Fleischman  is  corrected  to  read  as 
follows: 

"Recognizing  that  application,  i.e.. 
interpretation,  of  its  own  rule  will  as 
always  fall  in  the  first  instance  to  each 
of  the  exchanges  and  the  NASD, 
paragraph  (f]  of  Rule  19c-4  admonishes 
those  organizations  to  adhere  to 
interpretive  policies  'consistent  with' 
and  'otherwise  in  furtherance  of  '••  the 
broad  purposes  of  the  Exchange  Act  to 
which  Rule  19c-4  is  directed." 
July  13, 1988. 

lonathan  G.  Katz, 

Secretary. 

|FR  Doc.  88-16103  Filed  7-15-88;  1:45  pm] 

BILUNQ  COOE  MIO-OI-M 


">  Rule  19c-4(n. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  ~ 
Conirolssloo 

ie  CFR  Parts  4, 292,  and  375 

[Orttor  No.  499;  Doekat  No.  mM7-13-000] 

Implementation  of  Section  8  of  ttie 
Electric  Coneumers  Protection  Act  of 
19M:  Hydroelectric  Applicants  WKh 
Projects  at  a  New  Dwn  or  Diversion 
Seeking  Benefits  Under  ttie  PubNc 
UtlMty  Regulatory  PoNdes  Act  of  1978 

Issued:  July  11. 1S88. 

aoency:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  governing  a 
hydroelectric  license  or  exemption 
applicant  with  a  project  at  a  new  dam  or 
diversion  that  is  seeking  benefits  imder 
section  210  of  the  Public  Utilities 
Regulatory  Policies  Act  of  1978  (PURPA) 
(16  U.S.C.  824a-3  (1982).  In  promulgating 
these  regulations,  the  Commission  is 
implementing  section  8  of  the  Electric 
Consumers  Protection  Act  of  1986 
(ECPA)  and  terminating  an  interim  rule 
currently  in  effect  in  Docket  No.  RM87- 
8-000  (52  FR  5276  (Feb.  20. 1987}). 
EFFECHVC  DATE:  September  16, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roger  E.  Smith,  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street. 

NE..  Washington.  DC  20426.  (202)  357- 

8530. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  The 
full  text  of  this  Hnal  rule  is  available  on 
CIPS  for  10  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  1000, 


825  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 

Before  Commiuioners:  Martha  O.  Hesse, 
Chainnan:  Anthony  G.  Sousa.  Charles  G. 
Stalon  and  Charles  A.  Trabandt. 

L  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  amends  its 
regulations  governing  a  hydroelectric 
license  or  exemption  applicant  with  a 
project  at  a  new  dam  or  diversion  that  is 
seeking  benefits  under  section  210  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).'  In  promulgating  these 
regulations,  the  Commission  implements 
section  8  of  the  Electric  Consumers 
Protection  Act  of  1986  (ECPA).*  In 
addition,  the  Commission  terminates 
one  interim  rule  currenUy  in  effect.* 

n.  Background 

Section  210  of  PURPA  requires  electric 
utilities  to  sell  electricity  to,  and 
purchase  electricity  from,  qualifying 
small  power  production  facilities,  llie 
Federal  Power  Act  (FPA)  detines  "small 
power  production  facility"  to  include 
faciUties  with  a  power  production 
capacity  of  80  megawatts  or  less  that 
produce  electric  energy  solely  by  the  use 
of  renewable  resources.*  The 
Commission  has  interpreted  "renewable 
resources"  to  include  water  used  at  a 
hydroelectric  project  located  at  either  an 
existing  dam  or  a  new  dam  or 
diversion.*  Therefore,  a  small 
hydroelectric  project  qualifies  as  a 
"small  power  production  facility"  and 
may  seek  PUPLPA  benefits.* 

A.  Section  8  of  ECPA 

Section  8(a)  of  ECPA  amends  section 
210  of  PURPA  to  add  a  new  section 
210(j).  Section  210(j)  establishes  three 
new  environmental  requirements  that  a 
hydroelectric  project  located  at  a  new 
dam  or  diversion  must  satisfy  before  it 
can  qualify  for  PURPA  benefits.  In 
addition,  section  8(e)  of  ECPA  imposes  a 
moratorium  on  PURPA  benefits  for  such 
projects.  The  purpose  of  the  moratorium 


>  le  U.S.C.  824a-3  (1982]. 

*  Pub.  L  No.  99-496;  100  Stat.  1243  (Oct.  16. 1980). 

*  Hydroelectric  Applicants  Seeking  Benefili 
Under  section  210  of  the  Public  Utility  Regulatory 
Policies  Act  of  1978  for  Projects  Located  at  a  New 
Dam  or  Diversion,  Docket  No.  RM87-8-000,  52  FR 
5276  (Feb.  za  1987),  III  FERC  Stats.  A  Regs.  130.729 
(Feb.  13. 1987). 

«  16  U.&C  79e(17)(A)  (1982). 

*  Small  Power  Production  and  Cogeneration 
Facilities— Qualifying  Statu*,  45  FR  17959  at  17986 
(Mar.  20, 1980),  FERC  SlaU.  A  Regs.  [Regulation* 
Preambles  1977-1981)  1 30,134  (Mar.  13, 1960). 

*  The  term  "PURPA  benefits"  refers  to  the 
provision  in  section  210  of  PURPA  that  requires 
electric  utilities  to  purchase  electricity  from,  and 
sell  electricity  to.  any  qualifying  facility. 
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is  to  allow  Congress  time  to  evaluate 
whether  PURPA  benefits  should 
continue  to  be  extended  to  hydroelectric 
projects  located  at  new  dams  or 
diversions  (210(j)  projects).  Section  8(d) 
of  ECPA  requires  the  Commission  to 
study  whether  PURPA  benefits  should 
be  available  to  these  facilities.  The 
Commission  will  submit  the  results  of  its 
study  to  Congress,  and  Congress  will 
then  have  one  full  session  to  consider 
the  issue.  The  moratorium  on  PURPA 
benefits  will  end  at  the  expiration  of  the 
first  full  session  in  which  the 
Commission  submits  its  report  to 
Congress. 

Under  PURPA  section  210(j),  PURPA 
benefits  will  not  be  available  to 
hydroelectric  projects  located  at  new 
dams  or  diversions  unless  the  project 
meets  each  of  the  followring 
requirements: 

(1)  No  Substantial  Adverse  Effects.  At 
the  time  of  issuance  of  the  license  or 
exemption  for  the  project,  the 
Commission  finds  that  the  project  will 
not  have  substantial  adverse  effects  on 
the  environment,  including  recreation 
and  water  quality.  Such  finding  shall  be 
made  by  the  Commission  after  taking 
into  consideration  terms  and  conditions 
imposed  under  either  paragraph  (3)  of 
this  subsection  or  section  10  of  the 
Federal  Power  Act  (whichever  is 
appropriate  as  required  by  that  Act  or 
the  Electric  Consumers  Protection  Act  of 
1986)  and  compliance  with  other 
environmental  requirements  applicable 
to  the  project. 

(2)  Protected  Rivers.  At  the  time 
application  for  a  license  or  exemption 
for  the  project  is  accepted  by  the 
Commission  (in  accordance  with  the 
Commission's  regulations  and 
procedures  in  effect  on  January  1, 1986, 
including  those  relating  to 
environmental  consultation),  such 
project  is  not  located  on  either  of  the 
following: 

(A)  Any  segment  of  a  natural 
watercourse  which  is  included  in  (or 
designated  for  potential  inclusion  in]  a 
State  or  national  wild  and  scenic  river 
system. 

(B)  Any  segment  of  a  natural 
watercourse  which  the  State  has 
determined,  in  accordance  with 
applicable  State  law.  to  possess  unique 
natural,  recreational,  cultural,  or  scenic 
attributes  which  would  be  adversely 
affected  by  hydroelectric  development. 

(3)  Fish  and  Wildlife  Terms  and 
Conditions.  The  project  meets  the  terms 
and  conditions  set  by  fish  and  wildlife 
agencies  under  the  same  procedures  as 
provided  for  under  section  30(c)  of  the 
Federal  Power  Act. 

While  section  8  of  ECPA  establishes 
three  new  requirements  for  PURPA 


benefits,  it  also  creates  four  exceptions 
to  the  new  requirements  and  to  the 
moratorium.  Any  project  which  qualifies 
for  one  of  the  exceptions  may  seek 
PURPA  benefits  without  complying  with 
one  or  more  of  the  new  requirements. 
Any  project  that  qualifies  for  one  of  the 
exceptions  is  also  exempted  from  the 
moratorium.' 

The  first  exception  to  these  new 
requirements  is  embodied  in  section 
210(j)  of  PURPA  itself.  This  exception 
applies  to  any  new  dam  or  diversion 
project  that  is  located  at  a  government 
dam  where  non-Federal  hydroelectric 
development  is  permissible  (government 
dam  exception).  Any  project  in  this 
category  is  exempted  from  the 
moratorium  and  may  seek  PURPA 
benefits  without  complying  with  any  of 
the  new  requirements.*  The  remaining 
exceptions,  in  section  8(b)  of  ECPA, 
provide  relief  to  developers  who  had 
relied  on  existing  law  and  had  expended 
a  significant  amoimt  of  money  and  effort 
on  &eir  projects  at  the  time  of  ECPA's 
enactment  The  remaining  exceptions  in 
section  8(b)  of  ECPA  are: 

1.  None  of  the  three  new  requirements 
applies  if  the  application  was  filed,  and 
accepted  for  filing  by  the  Commission, 
before  October  16. 1986.  the  date  of 
ECPA's  enactment  (section  8(b)(2)  of 
ECPA). 

2.  Only  the  protected  rivers 
requirement  (section  210(j)(2)  of  PURPA 
applies  if  the  application  was  filed 
before  October  16. 1986.  and  accepted 
for  filing  by  the  Commission  between 
October  16, 1986,  and  October  16, 1989 
(section  8(b)(3)  of  ECPA).» 

3.  Hie  fish  and  wildlife  agency 
requirement  (section  210(j)(3)  of  PURPA) 
does  not  apply  if  the  application  was 
filed  after  October  16, 1988,  and  if  the 
Commission  finds,  based  on  a  petition 
filed  by  the  applicant  within  18  months 
from  October  16, 1986.  that  the  applicant 
had  (prior  to  ECPA's  enactment) 


'  The  result  of  this  framework  is  that  the  new 
requirements  can  have  immediate  application  even 
though  there  is  a  moratorium  on  PURPA  benefits. 
For  example,  one  of  the  exceptions  only  excepts  a 
project  from  one  of  the  new  requirements.  Such  a 
project  would  be  exempt  from  the  moratorium  and 
would  be  able  to  seek  PURPA  benefits.  However, 
the  project  still  would  have  to  comply  with 
remaining  requirements  in  section  210(j)  of  PURPA. 

•  This  "exception",  unlike  the  exceptions  in 
section  8(b)  of  ECPA.  is  a  categorical  exception  and 
is  not  keyed  to  the  timing  of  any  event.  By  definition 
section  210(j)  does  not  apply  to  new  dams  or 
diversions  that  are  located  at  government  dams 
where  non-Federal  hydroelectric  development  is 
permissible. 

•  For  projects  that  qualify  for  this  exception,  the 
Commission  is  contacting  the  appropriate  state 
agencies  and  requesting  that  the  agencies  determine 
if  such  projects  are  located  on  any  natural 
watercourse  as  described  in  section  210(j)(2)  of 
PURPA. 


committed  substantial  monetary 
resources  to  development  of  the  project 
and  to  the  diligent  and  timely 
completion  of  all  filing  requirements  of 
the  Commission  (section  8(b)(4)  of 
ECPA). 

The  exception  in  section  8(b)(4)  only 
excepts  an  applicant  from  the  terms  and 
conditions  of  fish  and  wildlife  agencies 
under  section  210(j)(3)  of  PURPA:  it  does 
not  exempt  the  applicant  &om  the  terms 
and  conditions  set  by  fish  and  wildlife 
agencies  under  section  10(j)  or  30(c)  of 
the  FPA.»» 

B.  The  Commission's  Environmental 
Responsibilities  under  the  FPA 

As  mentioned  above.  Congress 
established  three  new  environmental 
requirements  that  must  be  satisfied 
before  certain  small  power  production 
faciUties  [i.e.,  hydroelectric  projects 
located  at  new  dams  and  diversions) 
can  be  qualifying  facilities  (QFs)  under 
PURPA.  In  addition  to  administering  the 
new  environmental  requirements  in 
section  210(j)  of  PURPA.  the 
Commission  has  the  responsibility  under 
the  FPA  to  ensure  that  all  hydroelectric 
projects  are  environmentally  sound. 
Accordingly,  the  Commission's 
hydroelectric  licensing  regulations 
require  the  submission  of  substantial 
amounts  of  environmental  information, 
and  every  hydroelectric  project  at  a  new 
dam  or  diversion  must  comply  with 
these  regulations  ' '  regardless  of 
whether  PURPA  benefits  are  sought 

The  Commission  licenses 
hydroelectric  projects  pursuant  to 
section  4(e)  of  the  Federal  Power  Act 
(FPA).**  In  order  to  issue  a  license,  the 


'"  If  an  applicant  qualifies  for  the  exception  from 
the  fish  and  wildlife  agency  requirement  is  section 
210(j)(3)  of  PURPA.  the  applicant  is  still  subject  to 
either  recommended  terms  and  conditions  set  by 
fish  and  wildlife  agencies  under  section  10(j)  of  the 
FPA  or  mandatory  terms  and  conditions  set  by  fish 
and  wildlife  agencies  under  section  30(c)  of  the  FPA. 
Congress  intended  FPA  section  10(j)  to  apply  to  all 
applications  for  licenses  except  for  those 
applications  covered  by  PURPA  section  210(j)(3). 
The  Conference  report  which  accompanies  ECPA 
states:  "Section  10  of  the  Federal  Power  Act.  as 
amended  by  (ECPA),  shall  apply  to  all  projects 
•  •  *  for  which  a  license  is  issiied  *  *  *  except  that 
section  10(j)  will  not  apply  if  section  210(j)(3)  of 
PURPA  •  •  •  applies  to  the  project"  H.R.  Rep.  Na 
934. 99th  Cong..  2nd  Sess.  32  (1986). 

Congress  alsc  did  not  intend  to  alter  the 
ooplication  of  section  30(c)  of  the  FPA.  Section  8(c) 
of  ECPA  requires  that,  "Nothing  in  this  Act  (ECPA) 
shall  affect  the  application  of  section  30(c)  of  the 
Federal  Power  Act  to  any  exemption  issued  after 
the  enactment  of  this  Act."  H.R.  Rep.  No.  934,  99th 
Cong..  2nd  Sess.  32  (1966)  (emphasis  added). 

"  See  18  CFR  Part  4  (1987). 

"  16  U.S.C  797(e)  (1962). 


2699t  Fedtowl  RegJster  /  Vol.  53.  No.  137  /  Monday.  July  18.  1988  /  Rules  and  RegulatioiM 


Federal  Register  /  Vol.  53.  No.  137  /  Monday.  July  18.  1988  /  Rules  and  Regulations 


Commission  must  find  under  section 
10(a)  of  the  FPA  tliat  tlie  proiect  "will  be 
best  adapted  to  a  comprehensive  plan 
for  improving  or  developing  a  waterway 
•  *  *."  »•  The  courts  interpret  this 
standard  to  require  consideration  of  the 
environmental  consequences  of  any 
proposed  project  In  FPC  v.  Idaho  Power 
Company.^*  the  Supreme  Court 
observed  that  the  Commission  is  plainly 
made  the  guardian  of  the  public  domain 
under  s  ction  10(a)  of  the  FPA.»*  in 
UdaJl  V.  FPC.^*  the  Court  held  that: 

The  test  (under  the  FPA]  is  whether  the 
project  will  be  in  the  public  interest.  And  that 
determination  can  be  made  only  after  an 
exploration  of  all  the  issues  relevant  to  the 
'public  interest'  *  *  *  including  the  public 
interest  in  preserving  reaches  of  wild  rivers 
and  wilderness  areas,  the  preservation  of 
anadromous  fish  for  conunercial  and 
recreational  purposes  and  the  protection  of 
wildlife.«» 

In  addition,  the  term  'i«creationaI 
purposes"  has  been  interpreted  to 
encompass  the  conservation  of  natural 
resources,  the  maintenance  of  natural 
beauty  and  the  preservation  of  historic 
sites."  Therefore,  in  deciding  whether 
to  issue  a  license  of  exemption,  the 
Commission  must  give  serious 
consideration  to  the  impacts  the  prefect 
will  have  on  the  environment  including 
recreation,  fish,  wildlife,  aesthetics  and 
water  quaUty.  The  Commission's  current 
regulations  require  submission  of 
substantial  amoimts  of  environmental 
information  so  that  the  Commission  can 
fulfill  its  duties  under  the  FPA.  The 
Commission  intends  that  every 
applicant  with  a  hydroelectric  project  at 
a  new  dam  or  diversion  seeking  PURPA 
benefits  full  comply  with  its 
hydroelectric  licensing  regulations. 

C.  The  Interim  Rule  and  Section 
(a)(b)(4)  of  ECPA 

The  Commission  issued  an  interim 
rule  on  February  13. 1067.  that 
implemented  portions  of  section  8 
ECS'A.'*  The  interim  rule  was  necessary 


■*  16  U.S.C.  B03a  (1982).  The  comprehensive  plan 
must  include  plans  for  the  adquate  protection, 
mitigation  and  enhancement  of  fith  and  wildlife 
(including  related  spawning  grounds  and  habitat) 
and  for  other  beneficial  public  uses,  including 
irrigation,  flood  control,  water  supply  and 
recreational  purposes. 

■<  344  U.a  17  (1SS2). 

"W.ata. 

••  387  U.S.42S  (1966). 

"  Id.  at  4Sa 

>■  Scenic  Hudson  Preservation  Conference  v. 
FPC  364  F.2d  608, 614  (2nd  Cir.  1985),  cwt  denied. 
384  U.S.  941  (1966). 

■*  Supra  note  3. 


because  of  a  provision  in  section  8(b)(4) 
of  ECPA.  SecUon  8(b)(4)(A)  allows  an 
applicant  to  be  excepted  from  the  fish 
and  wildlife  agency  requirement  in 
section  210ti)(3)  of  PURPA  if.  based  on  a 
petition,  the  applicant  can  demonstrate 
a  commitment  of  substantial  monetary 
resources  to  the  project  prior  to  ECPA's 
enactment.  Section  8(b)(4)(A)  required 
the  Commission  to  issue  a  rale  within 
120  days  from  ECPA's  enactment 
promulgating  regulations  to  govern  the 
petition  to  demonstrate  a  coounitment  of 
substantial  monetary  resources  (CSMR 
petition).  Section  8(b)(4HB)  provides  that 
if  an  applicant  had  a  preliminary  permit 
and  had  completed  environmental 
consultations  prior  to  ECPA's 
enactment,  there  is  a  rebuttable 
presumption  that  the  applicant  hhd 
committed  substantial  monetary 
resources  to  the  project 

Section  8(b)(4)(C)  provides  that  any 
applicant  who  has  filed  a  CSMR  petition 
under  section  8(b)(4)(A)  may  file  a 
second  petition  and  receive  a 
preliminary  determination  on  whether 
the  project  statisfies  section  210(j)(l)  of 
PURPA.  which  requires  that  the  project 
not  have  a  substantial  adverse  effect  on 
the  environment.  Section  8(b)(4)(C) 
provides  further  that  if  the  Commission 
initially  finds  that  the  project  will  have  a 
substantial  adverse  effect  the 
Commission  must  give  the  applicant  a 
reasonable  opportunity  to  provide  for 
mitigation  of  such  adverse  effects  before 
making  a  final  determination.  Finally, 
section  8(b)(4)(C)  provides  that  if  the 
Commission  has  notified  the  State  of  its 
initial  finding  and  the  State  has  not 
taken  any  action  under  the  protected 
rivers  requirement  (section  210(j)(2)  of 
PURPA).  the  failure  to  take  such  action 
will  be  the  basis  for  a  rebuttable 
presumption  that  there  is  not  a 
substantial  adverse  effect  on  the 
environment  related  to  natural, 
recreational,  cultural,  or  scenic 
attributes. 

The  interim  rule  defined  "commitment 
of  substantial  monetary  resources" 
(CSMR)  and  provided  procedures  for  the 
filing  and  processing  of  a  CSMR 
petition.  Applicants  had  from  March  23. 
1987  (the  effective  date  of  the  interim 
rule)  until  April  16. 1988  to  file  a  CSMR 
petition.  Three  CSMR  petitions  have 
been  filed  with  the  Commission.'^  In 


addition  to  in^lementing  sections 
8(b)(4)(A)  and  8(b)(4)(B)  of  ECPA,  the 
Commission  implemented  (on  an  interim 
basis)  the  remaining  exceptions  in 
section  8  of  ECPA  and  the  new 
requirements  of  section  210(j)  of  PURPA. 
llie  Commission  did  not  implement  the 
provisions  of  section  8(b)(4)(Q  of  ECPA 
in  the  interim  rule:  rather,  the 
Commission  proposed  regulations  to 
implement  section  8(b)(4)(C)  in  a  notice 
of  proposed  rulemaking  that  is  discussed 
below.  The  Commission,  in  issuing  this 
final  rule,  revokes  the  interim  rule  and 
terminates  Docket  No.  RM87-»-00a 

D.  The  Notice  of  Proposed  Rulemaking 

On  October  5, 1967.  the  Commission 
issued  a  notice  of  proposed  rulemaking 
(NOni)  in  order  to  implement  remaining 
portions  of  section  8  of  ECPA.**  In  the 
NOPR,  the  Commission  proposed  filing 
requirements  that  would  allow  the 
Commission  to  enforce  the  new 
requirements  in  section  210(j)  of  PURPA. 
The  Commission  also  proposed  to  define 
"substantial  adverse  effect  on  the 
environment"  for  the  purposes  of  section 
210(j)(l)  of  PURPA.  In  addition,  the 
Commission  proposed  to  implement  that 
portion  of  the  exception  in  section 
8(b)(4)  of  ECPA  which  was  not 
addressed  in  the  interim  rule  [i.e., 
section  8(b)(4)(C)). 

The  Commission  received  five 
comments  on  the  interim  rule  and  ten 
comments  in  response  to  the  NOPR. 
Commenters  included  State  agencies,  an 
electric  utility  and  several  private 
associations." 

m.  Discussion 

In  this  final  rule,  the  Commission 
implements  section  8  of  ECPA  by 
amending  Part  4,  Part  292,  and  Part  375 
of  its  regulations.  The  Commission 
merges  the  regulations  in  the  interim 


"  City  of  HafTistxirR.  applicant  for  the  Dock  Stieat 
Proiect— Prolact  No.  10418-000  (Paasisyivaala),  filed 
a  CSMR  petition  on  August  5. 1987:  Beavar  Ciiwk 
Hydro.  Inc.  «i|.|diwtut  (or  the  Beavar  CMek  Pro<<cl 
Profect  No.  7853-009  (Idaho),  filed  a  CSMR  patitton 
on  September  2a  1987;  and  Raada  Craek  Hydro. 
Inc..  applicant  for  the  Reeds  Creak  Protect— ftoiact 
No.  1049CMno  (Idaho),  filed  a  CSMR  paUlion  on 
October  1. 1987.  However,  the  license  applicaliaiia 


for  the  Beaver  Creek  Project  and  the  Reeds  Creek 
Project  have  been  dismissed  by  the  Commission. 

'  ■  Implementation  of  Section  8  of  the  Electric 
Consumers  Protection  Act  of  1966:  Hydroelectric 
Applicants  with  New  Dam  or  Diversion  Projects,  S2 
FR  38460  (Oct.  16, 1967).  FERC  Stats.  «  Regs. 
(Proposed  Regulations  1982-1987)1 32,453  (Oct  5, 
1987). 

"  Comments  on  the  Interim  Rule  (Docket  No. 
RM87-6-000)  were  submitted  by  the  Alabama 
Power  Company  and  the  Montana  Department  of 
Fish.  Wildlife  8  Parks.  In  addition,  joint  comments 
were  filed  by  Americsa  Rivnrs,  Inc.  Americsn 
Whitewater  AfiUiatioa  and  Friends  of  the  Earth. 

CommenU  on  the  NOPR  (Docket  No.  RM87-13- 
000)  were  submitted  l>y  Asiericsn  Whitewster 
Affllistion,  Califoniia  Save  Our  Streams  Coendl. 
Claas  VI  River  Runners,  he  Eastern  Professiooal 
River  Outfitters,  National  Wikllife  Federation,  New 
York  State  Departraent  of  Environmental 
Conservstion,  Oregon  Department  of  Energy,  and 
Pocono  Whitewater,  LTD.  In  addition,  joint 
comments  were  filed  by  American  Rivers,  Inc.  and 
Friends  of  the  Earth. 


rule  and  the  regulations  proposed  in  the 
NOPR  into  one  set  of  comprehensive 
regulations  governing  the  requirements 
of  section  210(j)  of  PURPA.  In  addition, 
the  Commission  makes  changes  in  the 
regulations  in  response  to  the 
suggestions  of  commenters.  An 
overview  of  the  regulatory  changes  is 
provided  below.  As  adopted,  the  rule: 

•  Sets  out  the  provisions  of  section 
210(j)  of  PURPA  and  establishes  filing 
requirements  to  ensure  that  the 
Commission  has  the  information  it 
needs  to  make  the  required  findings. 
This  information  includes  filing  an 
environmental  report  that  conforms  to 

S  4.41(f)  of  the  Commission's  regulations; 

•  Requires  all  applicants  to  state 
(during  the  initial  stage  of  pre-filing 
consultation  under  §  4.38  of  the 
Commission's  regulations)  whether  or 
not  the  applicant  intends  to  seek  PURPA 
benefits  and  whether  the  project  is 
located  at  a  new  dam  or  diversion; 

•  Prohibits  applicants  who  have 
stated  they  will  not  seek  PURPA 
benefits  from  reversing  their  statement 
of  intent  after  the  license  or  exemption 
has  been  issued  by  the  Commission. 

•  Requires  all  applicants  with  a 
hydroelectric  power  project  located  at  a 
new  dam  or  diversion  that  seek  PURPA 
benefits  to  perform  the  environmental 
studies  in  §  4.38(b)(2)(i)(D)-(F)  of  the 
Commission's  regulations. 

•  Revises  the  definitions  of 
"substantial  adverse  effect  of  the 
environment";  and 

•  Revises  the  regulations 
implementing  the  exceptions  contained 
in  section  8(b)(4)(C)  of  ECPA. 

A.  Public  Reporting  Burden 

Except  for  the  specific  information 
collection  burdens  discussed  below,  this 
rule  does  not  substantially  change 
existing  Commission  regulations  for 
hydroelectric  license  or  exemption 
applicants.  Section  8  of  ECPA  attaches 
new  significance  to  the  status  of  a 
project  as  either  an  "existing  dam"  or  a 
"new  dam  or  diversion"  for  the  purposes 
of  obtaining  PURPA  benefits. 
Consequently,  new  §  4.38(b)(l)(vi)(A) 
requires  every  applicant  to  state 
whether  or  not  it  intends  to  seek  PURPA 
benefits.  If  the  applicant  intends  to  seek 
PURPA  benefits  it  must  also  state 
whether  the  dam  is  an  existing  dam  or  a 
new  dam  or  diversion.*'  The 
information  collection  requirement  of 
stating  whether  or  not  the  applicant 
intends  to  seek  PURPA  benefits 
represents  a  minimal  burden  that  is 
estimated  to  be  5  minutes  per  response. 
This  requirement  will  affect  all 


"See.  new  {  4.38(b)(l)(vi)(B). 


hydroelectric  applicants  with  projects 
that  have  a  capacity  of  80  MW  or  less 
and  the  number  of  these  respondents  is 
estimated  to  be  76  (per  year). 

Section  of  ECPA  imposed  a 
moratorium  on  PURPA  benefits. 
However,  as  noted  earlier,  any  project 
that  qualifies  for  one  of  the  statutory 
exceptions  is  exempted  &Y)m  the 
moratorium.  Consequently,  except  for 
the  new  requirement  in 
S  4.38(b)(l)(vi](A]  discussed  above,  the 
information  collection  burdens  imposed 
by  this  rule  only  apply  to  applicants  that 
can  qualify  for  one  of  the  exceptions  in 
section  8  of  ECPA. 

For  an  applicant  that  qualifies  for  the 
exception  in  section  8(b)(3)  of  ECPA.  the 
information  collection  burden  is 
estimated  to  be  16  hours  per  response. 
The  number  of  likely  respondents  is  7, 
For  an  applicant  that  qualifies  for  the 
exception  in  section  8(b)(4)  of  ECPA,  the 
information  collection  burden  is 
estimated  to  be  40  hours  per  response. 
The  number  of  likely  respondents  is  1. 
Two  of  the  exceptions  in  section  8  of 
ECPA  except  applicants  from  all  of  the 
requirements  in  section  210(j)  of  PURPA. 
Therefore,  there  is  no  information 
collection  burden  for  such  applicants. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426  (Attention: 
Marian  Obis,  (202)  357-8173);  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503. 
[Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission.] 

B.  Implementation  of  Section  210(j)  of 
PURPA 

The  Commission  will  make  the 
findings  required  by  section  210(j)  of 
PURPA  within  the  context  of  its  current 
environmental  review  process.  Any 
project  within  the  guidelines  of  section 
210(j)  of  PURPA  is  subject  to  specific 
environmental  findings.  The 
Commission,  therefore,  amends  its 
regulations  to  require  that  all  projects 
within  the  purview  of  section  210(j)  be 
subject  to  specific  filing  requirements 
under  Part  4  and  Part  292  of  its 
regulations. 

Many  commenters  in  this  rulemaking 
proceeding  express  a  general  concern 
whether  the  proposed  regulations  would 
ensure  that  the  Commission  would 
receive  the  information  needed  to  make 
the  findings  under  section  210(j)  of 
PURPA.  "These  commenters  apparenUy 
believe  that  the  proposed  regulations 
implementing  section  210(j)  would 


subject  projects  to  less  environmental 
scrutiny  than  would  otherwise  be  the 
case  if  PURPA  benefits  were  not  being 
sought  This  idea  is  incorrect  and 
misinterprets  the  relationship  between 
the  Commission's  regulations 
implementing  section  210(j)  of  PURPA 
and  the  Commission's  hydroelectric 
licensing  regulations  under  the  FPA.  As 
noted  earlier,  the  Commission  is  already 
charged  with  the  duty  imder  the  FPA  to 
ensure  that  hydroelectric  projects  are 
environmentally  sound.  The  regulations 
implementing  section  210(j)  of  PURPA 
do  not  take  the  place  of,  but  are  in 
addition  to.  the  Commission's 
hydroelectric  licensing  regulations.  The 
Commission  intends  that  every 
applicant  with  a  hydroelectric  project 
located  at  a  new  dam  or  diversion  who 
seeks  PURPA  benefits  satisfy  all  the 
applicable  requirements  in  Part  4  of  the 
Commission's  regulations,  as  well  as  the 
environmental  requirements  of  section 
210(j)  of  PURPA. 

Prefding  Consultation  Requirements 

The  Commission's  hydroelectric 
licensing  regulations  contain  general 
conditions  for  all  hydroelectric  license 
or  exemption  application.**  lliese 
general  conditions  include  profiling 
consultation  requirements  contained  in 
§  4.38  of  the  Commission's  regulations. 
Section  4.38  requires  applicants  to 
consult  with  each  appropriate  Federal 
and  state  agency  before  submitting  its 
application  to  the  Commission,  and  the 
consultation  is  broken  down  into  three 
stages.  The  initial  stage  of  consultation 
requires  the  applicant  to  provide  each 
appropriate  agency  with  detailed 
information  regarding  the  project. 
Information  required  in  the  initial  stage 
includes  the  identification  of  the 
environment  to  be  affected,  the 
significant  resources  present  and  any 
environmental  protection,  mitigation,  or 
enhancement  plans.  *^ 

The  second  stage  of  considtation 
requires  the  applicant  to  conduct  any 
studies  that  are  necessary  for  the 
Commission  to  make  an  informed 
decision  regarding  the  merits  of  the 
application.  Studies  must  be  conducted 
if  the  results  are  needed  to  determine 
the  impact  of  the  project  on  important 
natural  or  cultural  resources,  or  are 
necessary  to  determine  suitable 
mitigation,  or  are  necessary  to  minimize 
impacts  to  a  significant  resource  [e.g. 
wild  and  scenic  river,  anadromous  fish, 
endangered  species,  caribou  migration 
routes).** 


««  See  18  CFR  4.30-4.39  (1967). 
"  18  CFR  4.38(b)(l)(iv)  (1987). 
"18  CFR  4.38(b)(2)(i)(D)^F)  (1967). 
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The  third  stage  of  prefiling 
consultation  occurs  when  the  applicant 
flies  its  application  for  a  license  or 
exemption.  The  applicant  must  serve  a 
copy  of  the  application  on  each  agency 
it  has  consulteid  and  must  dociunent  in 
Exhibit  E  of  its  application  that  all  three 
stages  of  the  consultation  process  have 
been  fully  satisfied.*^  In  order  to  comply 
with  ECPA  and  section  210(j)  of  PURPA. 
the  Commission  amends  S  4-38  of  its 
regulations  concerning  prefiling 
consultation  requirements. 

(i)  Statement  of  intent  to  seek  PURPA 
benefits:  verification  of  new  dam  or 
diversion.  Prior  to  ECPA,  there  was  no 
distinction  between  new  dams  and 
diversions  and  existing  dams  for  the 
purpose  of  obtaining  PURPA  benefits. 
ECPA  introduced  this  distinction, 
imposing  three  new  environmental 
requirements  on  projects  located  on  new 
dams  or  diversions.  Therefore,  in  order 
to  comply  with  ECPA.  the  Commission 
must  verify  whether  or  not  a  project  is 
located  at  a  new  dam  or  diversion.  In 
the  NOPR.  the  Commission  proposed 
that  every  applicant  for  a  project  with  a 
power  capacity  of  80  megawatts  (MW) 
or  less  state  in  its  application  whether 
or  not  PURPA  benefiU  will  be  sought, 
and  if  so,  whether  the  project  is  located 
at  a  new  dam  or  diversion. 

All  commenters  were  in  favor  of  this 
i^equirement  and  agree  with  the 
Commission's  goal  of  preventing  an 
applicant  from  deliberately 
circumventing  the  requirements  of 
section  210(j)  by  initially  indicating  an 
intent  not  to  seek  PURPA  benefits  and 
then  at  some  point  in  the  future  seeking 
PURPA  benefits  as  a  project  located  at 
an  "existing  dam."  The  New  York  State 
Department  of  Environmental 
Conservation  (NYDEC),  while  in  favor 
of  the  requirement,  also  suggests  that  an 
applicant  be  required  to  state  its 
intention  to  seek  PURPA  benefits  at  the 
time  prefiling  consultation  begins  under 
S  4.38  of  the  Commission's 
regulations.** 

The  Commission  agrees  with  NYDEC 
and  amends  its  regulations  to  require  an 
applicant  to  state,  during  the  initial 
stage  of  pre-filing  consultation,  whether 
it  intends  to  seek  PURPA  benefits,  and  if 
so,  whether  the  project  is  located  at  a 
new  dam  or  diversion.*'  Congress 


*^  18  CFR  4 J8(b)(3)  (1987).  In  •dditioa.  1 4JS(bM3) 
require*  the  applicant  to  include  in  Exhibit  E  a  copy 
of  the  water  quality  certification  under  section  401 
of  the  Water  Pollution  Control  Act  (Clean  Water 
Act)  and  any  agency  letters  containing  comments, 
recommendations,  or  proposed  terms  and 
conditions. 

'•  Comments  of  NYDEC  at  p.  1. 

**SMnew|4.38(bM1)(lv). 


intended  that  the  Commission  obtain  the 
views  of  the  various  Federal  and  state 
environmental  agencies  on  the  issue  of 
whether  a  dam  qualifies  as  a  new  dam 
or  diversion.*'  Requiring  an  applicant  to 
notify  the  appropriate  agencies  whether 
it  intends  to  seek  PURPA  benefits  and 
whether  the  project  is  a  new  dam  or 
diversion  will  ensure  that  the 
Commission  receives  the  views  of  those 
agencies  on  that  issue. 

(ii)  Reversal  of  statement  of  intent  not 
to  seek  PURPA  benefits.  In  the  NOPR. 
the  Commission  proposed  diat  if,  prior 
to  the  issuance  of  a  license  or 
exemption,  an  applicant  filed  a 
statement  reversing  its  intent  not  to  seek 
PURPA  benefits,  the  Commission  would 
treat  the  statement  as  a  material 
amendment  to  the  application.  Treating 
a  reversal  of  intent  in  this  manner  woiild 
also  change  the  acceptance  data  of  the 
application  to  the  date  on  which  the 
amendment  was  filed.  The  Commission 
would  then  consider  the  amended 
application  a  new  filed  for  the  following 
purposes: 

(1)  Reissuing  public  notice  of  the 
application  ({  4.32  of  the  Commission's 
regulations — Acceptance  for  filing  or 
rejection)  18  CFR  4.32  (1987). 

(2)  Timeliness  (1 4.36  of  the 
Commission's  regulations — Competing 
applications)  18  CFR  4.36  (1967),  and 

(3)  Disposal  of  competing  applications 
({  4.37  of  the  Commission's 
regulations— Rules  of  preference  among 
competing  applications)  18  CFR  4.37 
(1987). 

In  addition,  the  Commission  proposed 
to  rescind  any  acceptance  letter  for  the 
application  which  may  have  been 
issued.  As  a  consequence,  the  applicant 
would  be  subject  to  a  new  notice  period 
and  might  lose  priority  among  competing 
applicants. 

The  New  York  State  Department  of 
Environmental  Conservation  (NYDEC) 
suggests  that  applicants  should  not  be 
given  the  opportunity  to  seek  PURPA 
benefits  after  the  initial  stage  of 
consultation.**  The  Commission 
disagrees  with  NYDEC  and  %vill  allow 
an  applicant  to  reverse  its  statement  of 
intent  up  until  the  time  the  Ucense  or 
exemption  is  issued.  However,  the 
Commission  beUeves  that  the  pre-filing 
consultation  process  under  i  4.38  of  its 
regulations  is  important  for  gathering 
the  information  necessary  to  comply 
with  section  8  of  ECPA.  Accordingly,  if 
an  applicant  were  to  reverse  its 
statement  of  intent  not  to  seek  PURPA 
benefits  prior  to  the  issuance  of  a 
license  or  exemption,  the  Commission 


will  require  the  applicant  to  repeat  the 
consultation  process  under  1 4.38  of  its 
regulations.** 

The  Commission  also  requested 
comments  in  the  NOPR  on  whether  it 
should,  after  the  issuance  of  a  license  or 
exemption,  prohibit  an  applicant  from 
seeking  PURPA  benefits  if  the  applicant 
reverses  its  statement  of  intent  not  to 
seek  PURPA  benefito.  The  National 
Wildlife  Federation  (NWF)  believes  the 
regulations  should  explicitly  prohibit  an 
applicant  from  initially  stating  that  it 
will  not  seek  PURPA  benefits  and  later 
obtaining  such  benefits  at  the  same 
site.**  The  Commission  agrees  with  the 
NWF  and  adopts  a  regulation  that 
prohibits  applicants  from  seeking 
PURPA  benefits  after  a  license  or 
exemption  has  been  issued.** 

(iii)  Environmental  studies.  The 
second  stage  of  pre-filing  consultation 
requires  an  applicant  to  conduct  any 
studies  that  are  necessary  for  the 
Commission  to  make  an  informed 
decision  regarding  the  merits  of  the 
application.  Section  4.38(b)(2)(i)  requires 
an  applicant  to  perform  studies  prior  to 
filing  an  application  if  the  lesults:  (1) 
Are  needed  to  determine  the  impacts  of 
the  project  on  important  natural  or 
cultural  resources:  (2)  are  necessary  to 
detennlne  suitable  mitigation:  or  (3)  are 
necessary  to  minimixe  impacts  to  a 
significant  resource.  The  Commission 
anticipates  that  environmental  studies 
are  likely  to  be  required  under  1 4.38 
(b)(2)(i)(b>-{F)  of  its  regulations  for  the 
Commission  to  make  the  required 
findings  under  section  2l0(j)  of  PURPA. 
Therefore,  the  Commission  references 
the  environmental  studies  that  may  be 
required  under  Part  4  of  its  regulations 
in  new  (  292.206(c)(l)(i)  of  its 
regulations.** 

2.  Other  Filing  Requirements 

Under  section  210(j)  of  PURPA,  a 
hydroelectric  project  located  at  a  new 
dam  or  diversion  must  not  have  a 
substantial  adverse  affect  on  the 
environment  (section  210(j)(l)),  must  not 
be  located  on  a  protected  river  (section 
210(j)(2)),  and  must  meet  the  terms  and 
conditions  set  by  fish  and  wildUfe 
agencies  (section  210(j)(3)).  In  its 
comments  on  the  NOPR,  the  NWF  states 


*<>RR.  Rep.  Na  834.  Wth  Cong..  2d  SaM.  30 
(1986). 
■■  Comments  of  NYDEC  at  p.  2. 


"  See  new  1 4.32  (c)(2)(iNA). 

•*  Comments  of  NWF  at  p.  3. 

•«  See  new  |  4.32(c)(2)(ii).  As  mentioned  Mrlier.  if 
■n  applicant  reversM  iu  inlent  not  to  a««k  PURPA 
benefits  prior  to  iaauance  of  tlic  license  or 
exemption.  |  4.32(c)(2)(i)  provides  that  the 
Commission  will  treat  the  reversal  of  intent  as  an 
amendment  of  the  application  under  1 4  J5.  and  the 
applicant  must  satisfy  all  the  requirements  in 
i  292  208  of  the  Commission's  regulations. 

*•  See  new  i  292.20e(c)(1)(i). 
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that  the  Commission  should  promulgate 
a  separate  section  of  its  regulations 
governing  the  findings  it  must  make 
under  section  210(1)  of  PURPA.**  The 
Commission  concurs  with  NWF  and  has 
restructured  its  regulations  by  merging 
the  regulations  in  the  interim  rule  and 
the  regulations  in  the  NOPR  into  one  set 
of  regulations  governing  the 
requirements  in  section  210(j)  of  PURPA. 
New  S  292.208(a)  provides  that  a 
hydroelectric  project  located  at  a  new 
dam  or  diversion  can  be  a  qualifying 
facility  only  if  it  meets  the  requirements 
in  §  §  292.208,  292.203,  and  Part  4  of  the 
Commission's  regulations.  Section 
202.206(b)  sets  out  the  statutory 
requirements  of  section  210(j)  of  PURPA 
and  S  292.208(c)  contains  mandatory 
filing  requirements  that  the  Commission 
believes  are  necessary  in  order  for  it  to 
make  the  required  environmental 
findings. 

(i)  Filing  requirements  for  purposes  of 
section  210(j)(l)-  In  order  for  the 
Commission  to  make  a  finding  of  no 
substantial  adverse  effect, 
§  292.208(c)(1)  mandates  that  an 
applicant  comply  with  the  applicable 
licensing  requirements  in  Part  4  of  the 
Commission's  regulations.  These 
requirements  include  completing  the 
pre-filing  consultation  process  under 
S  4.38  and  submitting  an  environmental 
report  which  meets  die  requirements  of 
§  4.41(f). 

Subpart  E  of  Part  4  of  the 
Commission's  regulations  applies  to 
initial  licenses  for  major  unconstructed 
projects  or  major  modified  projects  of 
more  than  5  megawatts  (MW).*^  Section 
4.41(f)  requires  an  applicant  to  file  an 
Exhibit  E,  which  is  an  environmental 
report.  Exhibit  E  must  contain  reports  on 
the  following  environmental  attributes: 
Water  use  and  water  quality;  fish, 
wildlife  and  botanical  resources;  historic 
and  archeological  resources;  socio- 
economic impacts;  geological  and  soil 
resources;  recreational  resources; 
aesthetic  resources;  land  use;  and 
alternative  locations,  designs,  and 
energy  sources.  The  Commission 
believes  this  report  is  essential  to  its 
ability  to  make  the  finding  in  section 
210(j){lj  of  PURPA. 

(ii)  Filing  requirements  for  purposes  of 
section  21^)(2).  Section  292.208(c)(2) 
contains  filing  requirements  that  pertain 
to  the  protected  rivers  requirement  in 
section  210U){2)  of  PURPA.  In  their  joint 
comments  on  the  interim  rule,  American 
Rivers,  American  Whitewater 
Affiliation,  and  Friends  of  the  Earth 
(American,  et  al.)  request  that  the 


Commission  clarify  which  State  river 
protection  programs  qualify  as  wild  and 
scenic  rivers  systems  and  indicate  the 
type  of  State  action  required  to  trigger 
section  210(j)(2)(B)  of  PURPA.** 

The  filing  requirements  in  §  §  292.208 
(c)  and  (d)  satisfy  the  request  of 
American,  et  al.  Section  292.208(c)(2) 
requires  an  applicant  to  state  whether 
the  project  is  located  on  any  segment  of 
a  natural  watercourse  that:  (1)  Is 
included  in,  or  designated  for  potential 
inclusion  in.  the  National  Wild  and 
Scenic  River  System  **  or  a  State  wild 
and  scenic  river  system;  or  (2)  crosses 
an  area  designated  under,  or 
recommended  for  designation  under,  the 
Wilderness  Act;  **  or  (3)  is  one  that  the 
State,  either  by  or  pursuant  to  an  act  of 
the  State  legislature,  has  determined  to 
possess  unique,  natural,  recreational, 
cultural,  or  scenic  attributes  that  would 
be  adversely  affected  by  hydroelectric 
development  If  a  project  is  located  on  a 
natural  watercourse  that  meets  any  of 
the  above  conditions,  the  applicant  must 
provide  the  Commission  with  the  date 
on  which  the  natural  watercourse 
became  protected,  the  statutory 
authority  under  which  the  watercourse 
was  protected,  and  the  Federal  or  State 
agency  or  political  subdivision  of  the 
State  that  is  m  clmrge  of  administering 
the  watercourse.** 

3.  Definiticm  of  New  Dam  or  Diversion 

Section  210(k)  of  PURPA  defines  new 
dam  or  diversion  as  a  "dam  or  diversion 
which  requires,  for  purposes  of  installing 
any  hydroelectric  power  project,  any 
construction,  or  enlargement  of  any 
impouindment  or  diversion  structure 
(otiier  than  repairs  or  reconstruction  or 
the  addition  of  flashboards  or  similar 
adjustable  devices)."  Hie  proposed 
definition  of  new  dam  or  diversion  in 
the  NOPR  ti'acked  the  statutory 
definition  of  new  dam  or  diversion  in 
section  210(k)  of  PURPA. 

In  its  comments  on  the  NOPR,  the 
Oregon  Department  of  Energy  (ODE) 
objects  to  the  proposed  definition  based 
on  its  interpretation  of  the  words  "any 
construction"  to  include  construction 
unrelated  to  the  impoundment  or 
diversion  structure.**  In  fact,  the 


»  CommenU  of  NWF.  at  pp.  t  S. 
"  18  CFR  4.40-4.41  (1987). 


**  loint  ooaunents  of  American  Rivers,  American 
Whitewater  AfTilialion.  and  Friends  of  the  Earth  on 
interim  rule  (Docket  No.  RMS7-8-000)  al  p.  Z. 

»•  2B  U.S.C.  1271-1278  (1982). 

*o  16  US.C  1132  (1982). 

«>Seenewf  292.20e(d). 

**  Comments  of  ODE  at  p.  1.  ODE's  interpretation 
is  based  on  the  placement  of  the  comma  which  sets 
off  the  words  "any  oonstruction"  from  the  rest  of  the 
proposed  definitioD  of  new  dam  or  diversion,  (and 
the  absence  of  a  comma  after  the  word 
"enlargement"). 


Commission  and  ODE  agree  that  it  is  the 
construction  or  enlargement  of  the 
impoundment  or  diversion  structure 
which  makes  a  structure  a  "new  dam  or 
diversion."  To  interpret  the  words  "any 
construction"  to  include  construction 
unrelated  to  the  impoundment  or 
diversion  structure  is  unreasonable  and 
would  lead  to  irrational  results.**  In 
addition,  such  an  interpretation  would 
conflict  with  the  current  definition  of 
"existing  dam"  in  the  Commission's 
regulations.  The  Commission  uses  the 
same  concept  of  "construction  or 
enlargement  of  impoundment 
structures"  to  determine  whether  a 
structure  is  an  existing  dam.**  The 
Commission  believes  it  is  axiomatic  that 
the  words  "any  construction"  in  section 
210(k)  of  PURPA  refer  to  construction 
relating  to  the  impoundment  or 
diversion  structure. 

(i)  Flashboards.  Under  die  definition 
of  a  new  dam  or  diversion  in  section 
210(k)  of  PURPA,  the  addition  of 
flashboards  does  not  preclude  a  project 
from  seeking  PURPA  benefits  as  an 
existing  dam.**  In  contrast  the  addition 
of  flashboards  or  similar  adjustable 
devices  may  preclude  a  project  from 
qualify  iiig  for  an  exempticm  as  an 
existing  dam  under  the  FPA.  Section 
4.30(b)(6)(ii)  of  the  Commission's 
regulations  defines  an  existing  dam  for 
exemption  purposes  as  "any  dam,  the 
construction  of  which  was  completed  on 
or  before  April  20. 1977,  and  which  does 
not  require  any  construction  or 
enlargement  of  impoundment  structures 
(other  than  repairs  or  reconstruction)  in 
connection  with  the  installation  of  any 
small  hydroelectric  power  project"  *• 
The  Commission  has  stated  that 
whether  a  dam  is  an  "existing  dam"  is 
an  issue  of  fact,  suited  for  a  case- 
specific  determination.*'  One  factor  the 


*'  Such  an  intetprelatian  would  mean  that  any 
construction  at  an  existing  dam,  including 
construction  unrelated  to  the  impoundment  or 
diversion  structure,  would  make  the  dam  a  "new 
dam  or  diversion." 

**  "Existing  dam  *  *  •  means  any  dam  *  •  • 
which  does  not  require  any  construction  or 
enlargement  of  impoundment  structures  *  *  *."  18 
CFR  4J0(b)(6)(i),  (ii)  (1987). 

«'  Section  2]0(k)  of  PURPA  provides  that  "the 
term  new  dam  or  diversion  means  a  dam  or 
diversion  which  requires,  for  proposing  of  installing 
any  hydroelectric  power  project  any  oonstmction. 
or  enlargement  of  any  impowidiBent  or  diversion 
structure  (other  than  repain  or  reconstruction  or 
the  addition  of  flashboardt  or  simiiar  ad/uttabie 
devices]"  (emphasis  added). 

«M8CFR4J0(6Hii)(1987). 

"  See  Winchester  Water  Control  District.  24 
FERC 1 61.287  (1983),  afTd  in  pertinent  part. 
Steamboaters  v.  FERC,  759  F.2d  382  (9th  Cir.  1985): 
Foundry  Associates.  33  FERC  1 61,118  (1985). 
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Commission  reviews  in  determining 
whether  an  exemption  project  is  an 
existing  dam  is  whether  there  has  been 
a  signincant  change  in  the  original 
impoundment.**  Consequently,  whether 
or  not  an  exemption  project  can  quahfy 
as  an  existing  dam  may  turn  on  the 
question  of  whether  the  project 
historically  used  flashboards  as  a  part 
of  the  original  impoundment.**  The 
Commission  will  continue  to  examine 
the  historical  use  of  flashboards  for 
exemption  projects. 

(ii)  Reconstruction.  The  ^JYDEC  and 
American  Rivers  and  Friends  of  the 
Earth  (AR)  cite  the  legislative  history  of 
ECPA  and  request  that  the  Commission 
establish  a  mechanism  to  ensure  that 
before  determining  whether  a  dam  is  a 
new  one,  it  will  obtain  the  views  of  the 
various  Federal  and  state  environmental 
agencies,  as  well  as  other  interested 
parties.*" 

The  Commission  agrees  with  NYDEC 
and  AR.  Accordingly,  new 
S  4.38(b)(l}(vi)  requires  an  applicant  to 
state  during  its  initial  stage  of 
consultation,  whether  or  not  the 
applicant  will  seek  PURPA  benefits  and 
whether  or  not  the  project  is  located  at  a 
new  dam  or  diversion.  Requiring  an 
applicant  to  provide  this  information 
during  pre-filing  consultation  ensures 
that  the  Commission  will  have  the  views 
of  the  appropriate  Federal  and  state 
agencies  on  the  issue  of  whether  the 
project  qualifies  as  a  new  dam  or 
diversion  under  section  210(k)  of 
PURPA.  Interested  persons  will  also 
have  the  opportunity  to  comment  on 
whether  the  project  is  a  new  dam  or 
diversion  or  an  existing  dam.  The 
regulations  adopted  in  this  rule  ensure 
that  an  application  will  contain  the 
information  necessary  for  this 
determination,  and  any  interested 
person  can  always  review  and  comment 
on  the  application  filed  with  the 
Commission." 

4.  Definition  of  "Substantial  Adverse 
Effect  on  the  Environment" 

In  the  NOPR,  the  Commission 
proposed  to  define  substantial  adverse 
effects  on  the  environment  as. 


*•  Foundry,  supra  note  45,  at  p.  B1.2S3. 

«•  See  Roberi  Z.  Walker.  36  FERC 1  ei.2S4  (1966) 
(where  altering  the  historic  pattern  of  the  diveraion 
was  one  of  the  reasons  for  denying  existing  dam 
status). 

*"  The  Conference  report  states:  The  conferees 
presune  that  before  FERC  determines  whether  such 
dam  is  a  new  or  existing  dam.  it  will  obtain  the 
views  of  the  various  Federal  and  Slate 
environmental  agencies,  and  all  other  interested 
parties  to  ensure  that,  in  fact,  the  particular 
proposal  can  qualify  as  "reconstruction"  under  the 
definition.  H.R.  Rep.  No.  934. 99th  Cong..  2d  Sess.  30 
(1966). 

•■  See  16  CFR  388.iae<b)(1)  (1967). 


Those  effects  which  are  characterized  by 
substantial  alteration  of  natural  features, 
existing  habitat,  recreational  uses,  water 
quality  or  other  environmental  resources.  For 
the  purposes  of  this  section,  "substantial 
alteration"  of  a  particular  resource  means  a 
change  in  the  resource  which  results  in  a 
modification  of  the  continued  use  of  that 
resource." 

The  NWF  and  AR  object  to  certain 
aspects  of  the  proposed  definition.** 
NWF  suggests  that  the  definition  of 
"substantial  adverse  effect"  should  be 
set  out  in  a  separate  regulatory  section 
governing  the  findings  the  Commission 
must  make  under  section  210(j)  of 
PURPA.  The  Commission  concurs  with 
NWF  and  has  restructured  its 
regulations  implementing  section  210(j) 
of  PURPA.**  The  definition  of 
"substantial  adverse  effect  on  the 
environment"  is  added  to  i  292.202  of 
the  Commission's  regulations,  which 
contains  all  the  definitions  for  Part  292, 
Subpart  B  of  the  Conunission's 
regulations.** 

The  NWF  and  AR  also  object  to  the 
language  "a  change  in  the  resource 
which  results  in  a  modification  of  the 
continued  use  of  that  resources."**  Both 
commenters  believe  that  the  definition 
does  not  take  into  account  a  substantial 
adverse  effect  on  an  anticipated  future 
use  of  a  resource  (e.g.,  planned 
restoration  or  resource  recovery 
projects).  AR  also  interprets  the 
language  to  exclude  changes  in  the 
quality  of  an  affected  resource. 
Specifically,  AR  believes  that  a 
substantial  adverse  effect  can  take 
place  without  a  modification  in  the  use 
of  the  resource.*' 

The  Commission  intends  the 
definition  of  a  substantial  adverse  effect 
on  the  environment  to  include  adverse 
effects  that  would  diminish  the  quality 
of  a  resource.  Consequently,  the 
Commission  amends  its  definition  of 
substantial  adverse  effect  on  the 
environment  to  read  as  follows: 

Substantial  adverse  effect  on  the 
environment  means  a  substantial  alteration 
in  the  existing  or  potential  use  of.  or  a  loss  of, 


*'  Implementation  of  Section  8  of  the  Electric 
Consumers  Protection  Act  of  1986:  Hydroelectric 
Applicants  with  New  Dam  or  Diversion  Projects,  52 
FR  3A4eo.  38463.  (Oct.  16. 1967),  FERC  Stats.  A  Regs. 
(Proposed  Rtgulations  1982-1987)  i  3Z453.  33.648- 
33,649  (Oct.  5. 1987). 

"  Comments  of  NWF  at  pp.  3-4:  Comments  of  AR 
at  pp.  e-7. 

•«  See  new  }  292.203(c),  and  it  292.206-292.211. 

»  See  new  |  292.202(q)  (1987). 

**  Comments  of  NWF  at  p.  4:  Comments  of  AR  pp. 
6-7. 

*'  Comments  of  AR  at  p.  7.  As  an  example.  AR 
slates  that  a  river  could  still  be  used  for  recreational 
Whitewater  rafting  after  the  construction  of  a 
hydroelectirc  project,  but  the  quality  of  that 
recreational  experience  could  be  significantly 
diminished. 


natural  features,  existing  habitat,  recreational 
uses,  water  quality  or  other  environmental 
resources.  Substantial  alteration  of  a 
particular  resource  includes  a  change  in  the 
environment  that  substantially  reduces  the 
quality  of  the  affected  resource.** 

C.  Section  8(b)(4)  of  ECPA 

Section  8(b)(4)  of  ECPA  excepts  an 
applicant  from  the  fish  and  wildlife 
agency  requirement  in  section  210(j)(3) 
of  PURPA,  if  the  applicant  can 
demonstrate  a  commitment  of 
substantial  monetary  resources  to  the 
development  of  the  project  prior  to 
October  16, 1986.  In  the  interim  rule,  the 
Commission  defined  a  "commitment  of 
substantial  monetary  resources"  as  the 
expenditure  of,  or  commitment  to 
expand,  at  least  50  percent  of  the  total 
cost  of  preparing  an  application  for  a 
license  or  exemption  that  is  accepted  for 
filing  by  the  Commission.  The  total  cost 
includes  [but  is  not  limited  to]  the  cost 
of  agency  consultation,  environmental 
studies,  and  engineering  studies 
conducted  under  Part  4  of  the 
Commission's  regulations. 

The  Montana  Department  of  Fish, 
Wildlife  ft  Parks  (Montana)  expresses 
concern  "that  an  applicant  is  very  likely 
to  expend  at  least  50  percent  of  its  funds 
on  agency  consultation  and  engineering 
studies  before  doing  any  environmental 
studies,  and  could,  therefore,  be  exempt 
from  conducting  any  environmental 
studies."**  The  Commission  disagrees 
with  Montana's  conclusion.  While  it  is 
technically  possible  for  an  applicant  to 
spend  50  percent  of  its  funds  on  agency 
consultation  and  engineering  studies 
before  doing  any  environmental  studies, 
an  applicant  would  never  be  exempt 
from  conducting  any  environmental 
studies  under  the  Commission's 
regulations.  The  second  state  of  pre- 
filing  consultation  in  9  4.38  of  the 
Commission  regulation's  requires  an 
applicant  to  perform  any  reasonable 
studies  necessary  for  the  Commission  to 
make  an  informed  decision  regarding 
the  merits  of  the  application.*"  Section 
4.38(b)(2)  requires  environmental  studies 
if  the  results  are:  (1)  Needed  to 
determine  the  impacts  of  the  project  on 
important  natural  or  cultural  resources, 
(2)  necessary  to  determine  suitable 
mitigation,  or  (3)  necessary  to  minimize 
impacts  to  a  significant  resource  {e.g., 
wild  and  scenic  river,  anadromous  fish. 


**  In  response  to  NWFs  and  AR's  concern 
regarditig  restoration  or  resource  recovery  projects, 
the  Commission  notes  that  it  will  consider  the 
impact  of  the  project  on  a  restoration  or  resource 
recovery  project  as  part  of  the  record  on  which  the 
Commission  makes  its  determination  on  the  merits 
of  the  application. 

*'  Comments  of  Montana  at  p.  1. 

•o  See  18  CFR  4.38(b)(2)  (1967). 


^     A 


•>-'.>• 
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endangered  species,  caribou  migration 
routes).  The  Commission  believes  it  is 
highly  unlikely  that  such  environmental 
studies  would  not  be  required  for  an 
applicant  with  a  project  located  at  a 
new  dam  or  diversion  seeking  PURPA 
benefits.** 

1.  Rebuttable  Presumption  in  Section 
8(b)(4)(B)  of  ECPA 

Section  8(b)(4)(B)  of  ECPA  provides 
that  any  applicant  who  filed  a 
commitment  of  substantial  monetary 
resources  petition  (CSMR  petition)  and 
who  had  a  preliminary  permit  and  had 
completed  environmental  consultations 
prior  to  October  16, 1986,  can  benefit 
fi'om  a  rebuttable  presumption  that  the 
applicant  had  committed  substantial 
monetary  resources  to  the  project.  In  the 
interim  rule,  the  Commission  provided 
that  such  an  applicant  could  simply  file 
a  statement  identifying  the  preliminary 
permit  by  project  number  instead  of 
submitting  more  detailed  information. 
American,  et  al.  objects  to  this 
regulation  and  requests  that  the 
applicant  not  be  relieved  of  the 
obligation  to  file  detailed  cost 
information.**  American,  et  al.  argues 
these  data  are  necessary  to  rebut  the 
presumption. 

In  the  Commission's  view,  the  fact 
that  an  applicant  has  a  preliminary 
permit  and  has  completed 
environmental  consultations  indicates  a 
sufficient  commitment  of  substantial 
monetary  resources  to  allow  the 
presumption  in  section  8(b)(4)(B)  to 
arise.  Consequently,  the  Commission 
does  not  require  such  applicants  to  file 
detailed  information  to  demonstrate  that 
they  have  committted  substantial 
monetary  resources.  However,  the 
Commission  is  amending  its  regulations 
to  provide  that  if  any  interested  person 
objects  to  the  presumption,  the  applicant 
must  provide  the  cost  information  in 
§§  292.210(d)(3)-(5).  Interested  persons 
have  ample  information  on  which  to 
base  an  objection  to  the  presumption. 
Since  the  applicant  will  have  completed 
prefiling  consultation,  its  application 
will  be  on  file  with  the  Commission.**  In 
addition,  the  application  for  the 
preliminary  permit  will  also  be  on  file 
with  the  Commission.  Any  interested 
parfy  can  review  both  of  these 
applications.  If  an  objection  is  made,  the 
applicant  must  provitie  the  cost 
information  in  5  5  292.210(d)(3)-(5). 


2.  Section  8(b)(4)(C)  of  ECPA 

Section  8(b)(4)(C)  of  ECPA  provides 
tfiat  an  applicant  who  filed  a  successful 
CSMR  petition  may  file  an  adverse 
environmental  effects  (AEE)  petition 
asking  for  an  initial  determination  that 
the  project  will  not  have  substantial 
adverse  effects  on  the  environment  as 
specified  in  PURPA  section  21O0)(l).** 
TTie  AEE  petition  can  be  filed  any  time 
before  the  license  or  exemption  is  issued 
by  the  Commission.  If  the  Commission 
initially  decides  that  the  project  will 
have  a  substantial  adverse  effect  it 
must  afford  the  applicant  a  reasonable 
opportunity  to  provide  for  mitigation  of 
those  adverse  effects  before  making  a 
final  determination.  If  the  Commission 
initially  decides  that  the  project  will  not 
have  a  substantial  adverse  effect,  it  will 
afford  states  and  interested  persons  a 
reasonable  opportunity  to  comment  on 
whether  the  project  satisfies  section 
210(j)(l)  before  making  a  fmal 
determination.**  ECPA  also  provides 
that  if  a  State  has  not  taken  any  of  the 
actions  described  in  section  210(j)(2)  of 
PURPA  between  the  time  of  the 
Commission's  initial  and  final 
determination  on  the  AEE  petition,  a 
rebuttable  presumption  arises  that  there 
is  not  a  substantial  adverse  effect 
related  to  the  natural,  recreational, 
cultural  or  scenic  attributes  of  the 
environment. 

In  the  NOPR,  the  Commission 
proposed  that  the  AEE  petition  identify 
the  project  and  request  that  the 
Commission  make  an  initial 
determination  on  whether  the  project 
satisfies  section  210(j)(l)  of  PURPA. 
Eastern  Professional  River  Outfitters 
(EPRO)  and  American  Whitewater 
Affiliation  (AWA)  argue  this 
requirement  is  inadequate.**  EPRO  and 
AWA  are  apparently  under  the 
misapprehension  that  this  information  in 
the  AEE  petition  would  be  the  only 
information  the  Commission  would 
require  in  order  to  make  the  section 
210(j)(l)  finding  of  substantial  adverse 
effects. 


*■  The  Commission  specirically  references  these 
studies  in  its  new  filing  requirements.  See  new 
I  292.206(c)(1)(i). 

••  Comments  of  American,  et  al.  on  the  interim 
rule  (RM87-8-000)  at  p.  3. 

•»  See  18  CFR  4.38(b)(3)  (1967). 


•*  The  provisions  of  section  8(b)(4)(C)  of  ECPA 
are  only  available  to  those  applicants  who  have 
filed  a  successful  CSMR  petition,  see  new 
{  292.211(a)  and  (c).  Applicants  had  until  April  16, 
1966.  to  file  a  CSMR  petition  see.  18  CFR 
{  292.209(c)  (1987)  (redesignated  in  this  rule  as 
J282.210(c)).  Through  April  16. 1988,  three 
applicants  have  filed  CSMR  petitions:  see 
applicants  cited  supra  note  20.  These  appUcants  are 
the  only  applicants  who  may  (if  their  CSMR 
petitions  are  granted)  receive  a  determination  on 
any  AEE  petition  filed  with  the  Commission. 

•»  Section  8(b)(4)(C)  of  ECPA  requires  the 
Commission  to  make  a  final  determination  on  the 
AEE  petition  at  the  time  the  license  or  exemption  is 
issued. 

**  Comments  of  EPRO  at  p.  2:  comments  of  AWA 
at  p.  7. 


This  perception  misinterprets  the 
relationship  between  the  exception  in 
section  8(b)(4)(C)  of  ECPA  and  section 
210(j)(l)  of  PURPA.  The  Commission  has 
an  absolute  obligation  imder  section 
210(j)(l)  of  PURPA,  independent  of  the 
exception  in  section  8(b)(4)(C).  to  ensure 
that  a  hydroelectric  project  at  a  new 
dam  or  diversion  does  not  have  a 
substantial  adverse  effect  on  the 
environment.  The  filing  of  the  AEE 
petition  is  a  voluntary  decision  by  the 
applicant  Therefore,  regardless  of 
whether  the  applicant  files  an  AEE 
petition,  the  Commission  must  have  the 
information  it  needs  to  make  the  finding 
under  section  210(j)(l)  of  PURPA.  To 
ensure  that  it  receives  the  necessary 
information  the  Commission  establishes 
new  filing  requirements  in  S  292.208(c). 
In  addition,  S  292.211(b)  provides  that 
the  filing  of  the  AEE  petition  does  not 
exempt  an  applicant  from  the  new  filing 
requirements.*' 

3.  Initial  Determination  on  the  AEE 
Petition 

The  NOPR  provided  that  the  Director 
of  the  Office  of  Hydropower  Licensing 
(OHL)  pursuant  to  delegated  authority 
would  make  the  initial  determination  on 
the  AEE  petition  after  the  close  of  die 
public  notice  period  for  the  accepted 
application.**  If  the  initial 
determination  were  that  the  project 
would  not  have  a  substantial  adverse 
effect  on  the  environment  the 
Commission  proposed  waiting  at  least 
45  days  before  making  a  final 
determination.  If  the  initial 
determination  were  that  the  project 
would  have  substantial  adverse  effects, 
the  Commission  proposed  to  give  the 
applicant  45  days  in  which  to  file 
proposed  mitigative  measures.  The 
Commission  also  proposed  to  give  the 
State  45  days  to  review  any  mitigative 
measures  filed  by  the  applicant. 

Several  commenters  suggest  changes 
concerning  the  initial  determination  on 
the  AEE  petition.  AR,  NWF,  and  AWA 
suggest  that  the  regulations  should  allow 
both  the  State  and  members  of  the 
public  to  review  the  mitigative  measures 
proposed  by  the  applicant"*  NWF  and 
AWA  suggest  that  die  State  and  other 
interested  persons  should  have  90  days 
to  review  mitigative  measures.  NYDEC 
suggests  that  die  applicant  be  given  90 
days  to  file  the  mitigative  measures.'"* 


"  See.  new  {  292.211(b). 

**  This  same  provision  is  included  in  the  final 
rule.  See  new  i  2g2.211(f),  and  {  375.314(r). 

**  Conunents  of  AR  at  p.  8:  comments  of  AWA  at 
p.  9;  comments  of  NWF  at  pp.  4-5. 

»•  Comments  of  NYDEC  at  p.  30. 
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The  Commission  is  persuaded  diat  45 
days  is  too  short  a  time  period  for  the 
applicant  to  prepare  and  submit 
mitigative  measures.  Therefore,  the  final 
rule  at  S  292.211(g)(2)  gives  an  applicant 
90  days  to  submit  mitigative  measures 
and  S  292.211(h)(1)  provides  that  notice 
of  the  mitigative  measures  will  be 
published  in  the  Federal  Regtoter. 
Section  2g2.211(h)(2)  affords  the  State 
and  interested  persons  90  days  in  which 
to  review  and  comment  on  the 
mitigative  measures. 

4.  Rebuttable  Presumption 

Section  8(b)(4)(C)  provides  that  if. 
between  the  time  of  the  Commission's 
initial  and  final  Hndings  on  the  AEE 
petition,  the  State  has  not  taken  any 
action  under  section  210(j)(2)  of  PURPA, 
the  failure  to  take  such  action  shall  be 
the  basis  for  a  rebuttable  presumption 
that  there  is  not  a  substantial  adverse 
effect  on  the  environment  related  to 
natural,  recreational  cultural  or  scenic 
attributes. 

In  implementing  this  section,  it  is 
important  to  note  that  the  rebuttable 
presumption  applies,  if  it  arises  at  all. 
only  to  certain  environmental  attributes. 
The  Commission  has  an  independent 
obligation  to  make  the  section  210(j)(l) 
finding. 

Several  commenters  object  to  the 
Commission's  proposed  implementation 
of  the  rebuttable  presumption.^  * 
Specifically,  these  commenters  object  to 
(1)  the  timing  of  the  presumption,  (2)  the 
evidence  required  to  rebut  the 
presumption,  and  (3)  any  limitations  as 
to  who  may  rebut  the  presumption. 

The  Commission  originally  proposed 
that  in  order  to  rebut  the  presumption  a 
State  had  to  show  that  it  has  abeady 
protected  the  watercourse  at  the  time 
the  license  was  accepted.*'  This 
proposal  was  based  on  the  fact  that 
section  210(i)(2)  of  PURPA  applies  at  the 
time  the  application  for  a  license  or 
exemption  is  accepted  by  the 
Commission.  AR  and  NWF  suggest  that 
Congress  intended  the  presumption  to 
operate  between  the  Commission's 
initial  and  final  finding  on  the  AEE 
petition,  and  that,  accordingly,  a  State 
may  prevent  the  presumption  from 
arising  if  it  protects  the  watercourse  at 
any  time  before  the  Commission  makes 
its  final  finding  on  the  AEE  petition. 

In  addition,  NWF  criticized  the 
proposed  regulation  because  it  would 


' '  See  comments  of  AR  at  pp.  2-6;  AWA  at  pp.4- 
6:  Caliromia  Save  Our  Streams  Council  at  p.  2; 
Class  VI  River  Runners  al  pp.  1-2:  Eaalam 
Profettional  River  Oulfilten  at  pp.  2-3;  NWF  at  pp. 
S-S:  NYDEC  al  p.  3:  and  Pocono  Whitewater  at  p.  1. 

"  See  proposed  |  2SZ.210(i),  52  FR  at  38,4aS. 
FERC  Stats,  ft  Rega.  (Proposed  Regulations  1062- 
1987)  1 32.453  at  33.6S5. 


require  the  State  to  come  forward  with 
evidence  that  it  had  protected  the 
watercourse.  While  NWF  believes  the 
State  should  be  fiee  to  make  sach  a 
showing,  it  also  believes  the 
Commission  has  a  duty  to  make  a 
reasonable  inquiry  into  the  status  of  the 
watercourse  under  State  law.  and  that 
other  persons  should  be  able  to  present 
evidence  that  the  watercourse  is 
protected  under  State  law. 

Finally,  several  commenters  were 
concerned  about  who  would  be  able  to 
rebut  the  presumption.  AWA.  AR  and 
NWF  interpret  the  proposed  regulation 
as  only  giving  the  State  the  opportunity 
to  rebut  the  presumption.  These 
commenters  all  argue  that  any 
interested  person  should  be  able  to 
rebut  the  presumption. 

The  Commission  adopts  certain 
commenters'  suggestions  concerning  the 
rebuttable  presumption  in  section 
8(b)(4)(C)  of  ECPA.  The  Commission 
also  notes  that  it  is  helpful  to  distinguish 
between  how  the  presumption  arises 
and  who  can  rebut  the  presumption 
once  it  has  arisen.  The  Commission 
intends  that  the  prebumption  can  be 
prevented  from  arising  if  the  State,  the 
Commission  or  an  interested  person 
demonstrates  that  the  State  has  acted  to 
protect  the  natural  watercourse  under 
section  210(i)(2)  of  PURPA.  In  contrast. 
if  the  State  has  failed  to  take  any  action 
under  section  210U)(2)  of  PURPA.  the 
presumption  takes  effect  and  the 
question  becomes  how  can  the 
presumption  be  rebutted.  In  this  case, 
the  Commission  intends  that  any 
interested  person  (including  the  State  or 
the  Commission)  can  present  evidence 
to  show  that  the  project  will  have  a 
substantial  adverse  effect  on  the 
natural,  recreational,  cultural  or  scenic 
attributes  of  the  environment.  In  either 
case  the  Commission  still  must  make  a 
finding  of  no  substantial  adverse  effect 
under  section  210(j)(l)  of  PURPA. 

Accordingly,  new  S  292.211(k) 
provides  that  the  presumption  can 
operate  between  the  Commission's 
initial  and  final  findings  on  the  AEE 
petition.  In  addition,  S  292.211(k)(2)(iii) 
specifically  states  that  the  presumption 
has  no  effect  on  the  Commission's 
independent  (and  broader)  obligation  to 
find  that  the  project  will  not  have  a 
substantial  adverse  effect  on  the 
environment  under  section  210(j)(l)  of 
PURPA.  Finally,  f  2B2.211(kM3)  provides 
that  the  presumption  is  prevented  from 
taking  effect  if  the  State,  the 
Commission  or  an  interested  person 
demonstrates  that  the  state  has  acted  to 
protect  the  natural  watercourse  under 
section  210(j)(2)  of  PURPA.  In  addition 
S  292.211(k)(4)  provides  that  if  the 


presumption  is  in  effect  it  can  be 
rebutted  if:  (1)  The  Commission 
determines  that  the  project  tvill  have  an 
adverse  effect  on  the  environment 
related  to  the  natural,  recreational, 
cultural  or  scenic  attributes  of  the 
environment  or  (2)  an  interested  person. 
including  a  State,  demonstrates  that  the 
project  will  have  a  substantial  adverse 
effect  on  the  environment  related  to  the 
natural,  recreational,  cultural  or  scenic 
attributes  of  the  environment. 

IV.  Enviroomenlal  Statonant 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  must  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment*'  The 
Commission  has  categorically  excluded 
certain  actions  from  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment**  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended.**  This  final 
rule  is  procedural  in  nature.  It  requires 
that  certain  information  be  included 
with  an  application.  Moreover,  the  rule 
does  not  substantially  change  existing 
Commission  regulations  providing  for 
pre-nling  consultation  with  all 
appropriate  agencies  and  the  contents  of 
a  hydroelectric  application.  Thus,  no 
environmental  assessment  or 
environmental  impact  statement  is 
necessary  for  the  regulations 
promulgated  by  this  rule. 

V.  Regulatory  Flexibility  Act 
C«rtificatk» 

The  Regulatory  Flexibility  Act  *' 
requires  a  final  rule  to  contain  either  an 
analysis  of  the  impact  the  rulemaking 
will  have  on  small  entities.**  or  to 
certify  that  the  rule  will  not  have  a 
significant  enconomic  impact  on  a 
substantial  number  of  small  entities.  In 
the  NOPR,  the  Commission  found  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
comments  were  received  on  this  finding 
and  the  modifications  adopted  in  this 
final  rule  do  not  affect  the  earlier 
conclusion. 


*'  Re);ulations  Implementing  National 
Environmental  Policy  Act.  52.  FR  47.8S7  (Dec  17, 
1987).  Ill  FERC  Stats,  ft  Regs.  |  3a7S3  (Dec  la  1987). 

"  18  CFR  380.4  (1987). 

"  18  CFR  380.4(a)(2)(ii)  (1987). 

'•S  use.  801-612  (1982). 

"  5  use. 603  (1982). 


VI.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
(PRA)  **  and  the  Office  of  Management 
and  Budget's  (0MB)  regulations  ** 
require  that  OMB  approve  certain 
information  collection  requirements 
imposed  by  agency  rule.  'The 
information  collection  provisions  in  this 
notice  will  be  submitted  to  OMB  for  its 
approval. 

The  Commission  promulgated  the 
information  collection  provisions  of  this 
rule  in  order  to  comply  with  its  statutory 
responsibilities  under  section  8  of  the 
ECPA.  Section  8  of  ECPA  attaches  new 
significance  to  the  status  of  a  project  as 
either  an  "existing  dam"  or  a  "new  dam 
or  diversion"  for  the  purposes  of 
obtaining  PURPA  benefits. 
Consequently,  new  §  4.38(b)(l)(vi)(A) 
requires  every  applicant  to  state 
whether  or  not  it  intends  to  seek  PURPA 
benefits.  If  the  applicant  intends  to  seek 
PURPA  benefits  it  must  also  state 
whether  the  dam  is  an  existing  dam  or  a 
new  dam  or  diversion.*"  The 
information  collection  requirement  of 
stating  whether  or  not  the  applicant 
intends  to  seek  PURPA  benefits 
represents  a  minimal  burden  that  is 
estimated  to  be  5  minutes  per  response. 
This  requirement  will  affect  all 
hydroelectric  applicants  with  projects 
that  have  a  capacity  of  80  MW  or  less 
and  the  number  of  these  respondents  is 
estimated  to  be  76  (per  year). 

Section  8  of  ECPA  imposed  a 
moratorium  on  PURPA  benefits. 
However,  as  noted  earlier,  any  project 
that  qualifies  for  one  of  the  statutory 
exceptions  is  exempted  from  the 
moratorium.  Consequently,  except  for 
the  new  requirement  in 
S4.38(b)(l)(vi)(A)  discussed  above,  the 
information  collection  burdens  imposed 
by  this  rule  only  apply  to  applicants  that 
can  qualify  for  one  of  the  exceptions  in 
section  8  of  ECPA. 

For  an  applicant  that  qualfiies  for  the 
exception  in  section  8(b)(3)  of  ECPA,  the 
information  collection  burden  is 
estimated  to  be  16  hours  per  response. 
Hie  number  of  likely  respondents  is  7. 
For  an  applicant  that  quaUfies  for  the 
exception  in  section  8(b)(4)  of  ECPA,  the 
information  collection  burden  is 
estimated  to  be  40  hours  per  response. 
The  number  of  likely  respondents  is  1. 
Two  of  the  exceptions  in  section  8  of 
ECPA  except  applicants  fiY)m  all  of  the 
requirements  in  section  210(j)  of  PURPA. 
Therefore,  there  is  no  information 
collection  burden  for  such  applicants. 


'•  44  U.S.C  3501-3520  (1962). 
»•  5  VS.C.  1320.13  (1987). 
••See  new  |4.38(b)(l){vi)(B). 


Interested  person  can  obtain 
information  on  the  information 
collection  provisions  by  contacting  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426  (Attention: 
Marian  Obis,  Office  of  Information 
Resources  Management  (202)  357-8173). 
Comments  on  the  information  collection 
provisions  can  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Building, 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Eneigy 
Regulatory  Commission). 

VIIL  Effective  Date 

This  final  rule  is  effective  September 
16, 1988. 

List  of  Subjects 

18  CFR  Part  4 

Electric  power.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  292 

Electric  power  plants.  Electric  utilities. 
Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  375 

Authority  delegations  [Government 
agencies].  Seals  and  insignia.  Sunshine 
Act. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  4,  292  and 
375,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  the  Commission 
Lois  D.  Cashsll, 
Acting  Secretary. 

PART  4— LICENSES.  PERMITS, 
EXEMPTIONS.  AND  DETERMINATIONS 
OF  PROJECT  COSTS 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  Federal  Power  Act  16  U.S.C. 
791a-82Sr,  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  Pub.  L  9&- 
495;  Public  Utility  Regulatory  Policies  Act  of 
1978. 16  U.S.C.  2601-2645  (1982);  Department 
of  Energy  Organization  Act  42  U.S.C.  7101- 
7352  (1982);  E.0. 12009.  3  CFR  1978  Comp..  p. 
142. 

2.  In  §  4.30,  a  new  paragraph  (b)(28)  is 
added  to  read  as  follows: 

§4.30    Appllcal>uny  and  definitions. 

•        •        *        •        * 

(b)  *  *  * 

(28)  "PURPA  benefits"  means  benefits 
under  section  210  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA).  Section  210(a)  of  PURPA 
requires  electric  utilities  to  purchase 
electricity  from,  and  to  sell  electricity  to, 
qualifying  facilities. 


3.  In  S  4.32,  paragraphs  (a)(5)(vii)  and 
(a)(5)(viii)  are  revised,  a  new  paragraph 
(a)(5)((ix)  is  added,  paragraphs  (c) 
through  (i)  are  redesignated  as 
paragraphs  (d)  through  Q),  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 

{4.32    Acceptance  for  filing  or  re|ectlon. 

(a)  •  *  • 
(5) 

(vii)  Exemption  of  a  small  conduit 
hydroelectric  facility:  §  4.92; 

(viii)  Case-specific  exemption  of  a 
small  hydroelectric  power  project: 
S  4.107:  or 

(ix)  License  or  exemption  for  a  project 
located  at  a  new  dam  or  diversion 
where  the  applicant  seeks  PURPA 
benefits:  S  292.208. 
***** 

(c)(1)  Every  application  for  a  licensee 
or  exemption  for  a  project  with  a 
capacity  of  80  megawatts  or  less  must 
include  in  its  application  copies  of  the 
statements  made  under  S  4.36(b)(l)(vi). 

(2)  If  an  applicant  reverses  a 
statement  of  intent  not  to  seek  PURPA 
benefits: 

(i)  Prior  to  the  Commission  issuing  a 
license  or  exemption,  the  reversal  of 
intent  will  be  treated  as  an  amendment 
of  the  application  under  S  4.35  and  the 
applicant  must 

(A)  Repeat  the  pre-filing  consultation 
process  under  §4.38;  and 

(B)  Satisfy  all  the  requirements  in 
§  292.208  of  this  chapter  or 

(ii)  After  the  Commission  issues  a 
license  or  exemption  for  the  project  the 
applicant  is  prohibited  from  obtaining 
PURPA  benefits. 

4.  In  S  4.32,  redesignated  paragraphs 

(d)  through  (f)  remove  the  words  "(a) 
and  (b)"  and  insert  in  their  place,  the 
words  "(a),  (b)  and  (c)". 

5.  In  §  4.32,  paragraphs  (b)(1)  and  (2) 
and  redesignated  (e](l)(ii),  remove  the 
words,  "paragraph  (c)"  and  insert  in 
their  place,  the  words  "paragraph  (d)". 

6.  In  §  4.32,  redesignated  paragraph 
(d)(4],  remove  the  words  "paragraph  (c) 
((2)(1)"  and  insert,  in  their  place,  the 
words  "paragraph  (d)(2)(i)". 

7.  In  §  4.32.  redesignated  paragraphs 

(e)  introductory  text  and  (g),  remove  the 
word  "delegate  "  and  insert,  in  its  place, 
the  word  "designee". 

8.  In  §  4.32  redesignated  paragraph 
(e)(l)(iii),  remove  the  words  "paragraph 
(d)(2)(iii)"  and  insert,  in  their  place,  the 
words  "paragraph  (e)(2)(iii)". 

9.  In  §4.32  redesignated  paragraph 
(e)(2)(ii)(B),  remove  the  words 
"paragraph  (d)(1)"  and  insert,  in  their 
piace,  the  words  "paragraph  (e)(1)". 

10.  In  §  4.32  redesignated  paragraph  (f), 
remove  the  words  "paragraph  (d)"  and 


^^/i 


<?■ 


27002  FedenJ  Regbtar  /  Vol  53.  Na  187  / 


July  18,  1988  /  Rules  and  Regulations 


insert  in  their  place,  dw  words 
"paragraph  (e)". 

§4J3   (Amanded] 

11.  In  §4.33  paragraph  (d)(3).  remove 
the  words  "1 4.32(c)(2)"  and  insert,  in 
their  place,  the  words  "S  4.32(d)(2)". 

12.  In  §4.35,  the  section  heading  and 
paragraph  (a)  are  revised,  paragraph  (b) 
is  redesignated  as  paragraph  (f).  and 
new  paragraphs  (b)  through  (e)  are 
added  to  read  as  follows: 

94.35    AiwndwieiHolappMcrtlonidsleof 

(a)  General  rule.  Except  as  provided 
in  paragraph  (d)  of  this  section,  if  an 
applicant  amends  its  filed  application  as 
described  in  paragraph  (b)  of  this 
section,  the  date  of  acceptance  of  the 
application  under  f  4.32(f]  is  the  date  on 
which  the  amendment  to  the  applicant 
was  filed. 

(b)  Paragraph  (a)  of  this  section 
applies  if  an  applicant: 

(1)  Amends  its  filed  license  or 
preliminary  permit  application  in  order 
to  change  the  status  or  identity  of  the 
applicant  or  to  materially  amend  the 
proposed  plans  of  development;  or 

(2)  Amends  its  filed  application  for 
exemption  from  licensing  in  order  to 
materially  amend  the  proposed  plans  of 
development,  or 

(3)  Amends  its  filed  application  in 
order  to  change  its  statement  of  intent  of 
whether  or  not  it  will  seek  benefits 
under  section  210  of  PURPA.  as 
origiially  filed  under  1 4.32(c)(1). 

(c)  An  application  amended  under 
paragraph  (a)  is  a  new  filing  for 

(1)  The  purpose  of  determining  its 
timeliness  under  1 4.36  of  this  part: 

(2)  Disposing  of  competing 
applications  under  1 4.37:  and 

(3)  Reissuing  public  notice  of  the 
application  under  S  4.32(d)(2). 

(d)  If  an  application  is  amended  under 
paragraph  (a)  of  this  section,  the 
Commission  will  rescind  any  acceptance 
letter  already  issued  for  the  application. 

(e)  Exceptions.  This  section  does  not 
apply  to: 

(1)  Any  corrections  of  deficiencies 
made  pursuant  to  1 4.32(e)(1): 

(2)  Any  amendments  made  pursuant 
to  S  4.37(b)(4)  by  a  State  or  a 
municipality  to  its  proposed  plans  of 
development  to  make  them  as  well 
adapted  as  the  proposed  plans  of  an 
applicant  that  is  not  a  state  or  a 
municipality; 

(3)  Any  amendments  made  pursuant 
to  8  4-37(c)(2)  by  a  priority  applicant  to 
its  proposed  plans  of  development  to 
make  them  as  well  adapted  as  the 
proposed  plans  of  an  applicant  that  is 
not  a  priority  applicant. 


(4)  Any  amendments  made  by  a 
license  or  an  exemption  applicant  to  its 
proposed  plans  of  development  to 
satisfy  requests  of  fish  and  wildlife 
agencies  submitted  after  an  applicant 
has  consulted  under  i  4.38;  and 

(5)(i)  Any  Ucense  or  exemption 
applicant  with  a  pro)ect  located  at  a 
new  dam  or  diversion  who  is  seeking 
PURPA  benefits  and  who: 

(A)  Has  filed  an  adverse 
environmental  effects  (AEE)  petition 
pursuant  to  §  292.211  of  this  chapter 
and 

(B)  Has  proposed  measures  to  mitigate 
the  adverse  environmental  eflbcts  which 
the  Commission,  in  its  initial 
determination  on  the  AEE  petition, 
stated  the  project  will  have. 

(ii)  This  exception  does  not  protect 
any  proposed  mitigative  measures  that 
the  Commission  finds  are  a  pretext  to 
avoid  the  consequences  of  materially 
amending  the  application  or  are  outside 
the  scope  of  mitigating  the  adverse 
environmental  effects. 

12.  In  9  4.38,  new  paragraph  (bHlNvi) 
is  added  to  read  as  follows: 


|4J8 

fSQuli  eiiieiitaa 


(b)  •  •  • 

(1)  •  •  • 

(vi)(A)  A  statement  (with  a  copy  to 
the  Commission)  whether  or  not  the 
applicant  will  seek  benefits  under 
section  210  of  PURPA  by  satisfying  the 
requirements  for  qualifying 
hydroelectric  small  power  production 
facilities  in  S  292.203  of  this  chapter  and 

(B)  If  benefits  under  section  210  of 
PURPA  are  sought,  whether  or  not  the 
project  is  located  at  a  new  dam  or 
diversion  (as  that  term  is  defined  in 
i  292.202(p)  of  this  chapter). 
•        •        •        •        • 

13.  In  S  4.38  paragraph  (bH3).  remove 
the  words  "§  4.32(d)(1)"  and  inserting,  in 
their  place,  the  words  "|  4.32(e)(1)'*. 

{4.40    (Amendedl 

14.  In  {  4.40  paragraph  (b),  remove  the 
words  "S  4.32(g)"  and  insert,  in  their 
place,  the  words  "8  4.32(h)". 

84.50    [Amended] 

15.  In  8  4.50  paragraph  (b),  remove  the 
words  "8  4.32(g)"  and  insert,  in  their 
place,  the  words  "4.32(h)". 

94.82   [Amended] 

16.  In  8  4.82  paragraph  (b),  remove  the 
words  "8  4.32(c)(2)(i)"  and  insert  in 
their  place,  the  words  "8  4.32(d)(2Xi)". 


PART  292-AEQULATIONS  UNDER 
SECTIONS  201  AND  tlO  OF  THE 
PUBUC  UnUTY  REGULATORY 
POLICIES  ACT  OF  ItTi  WITH  REGARD 
TO  SMALL  POWER  PRODUCTION  AND 
COGENERATION 

17.  The  authority  citation  for  Part  292 
is  revised  to  read  as  foUowK. 

Authoritr  Federal  Powwr  Act  10  U.&C 
7Sla-824r  (1982).  ■■  amended  by  Department 
of  Energy  Oiganization  Act  42  U.S.C  7101- 
7352  (1982);  B.0. 12008, 3  CFR 1978  Comp..  p. 
142:  Independant  Offices  Appropriations  Act 
31  US.C.  9701  (1982);  Electric  Coasamers 
Piotactioa  Act  of  1988.  Pid>Uc  UtiUty 
R^uUtoiy  Policies  Act  18  USXZ.  2801-2845 
(1982).  as  amended. 

1&  In  8  292.202.  new  paragraphs  (p). 
(q),  and  (r)  are  added  to  read  as  follows: 

8282,202    DeflnMone. 


(p)  "New  dam  or  diversion"  means  a 
dam  or  diversion  which  requires,  for  the 
purposes  of  installing  any  hydroelectric 
power  project  any  constiw^ion,  or 
enlargement  of  any  impoundment  or 
diversion  structure  (other  than  repairs  or 
reconstruction  or  the  addition  of 
flashboards  of  similar  ad)ustable 
devices); 

(q)  "Substantial  adverse  effect  on  the 
environment"  means  a  substantial 
alteration  in  the  existing  or  potential  use 
ot  or  a  loss  of,  natural  features,  existing 
habitat  recreational  uses,  water  quality, 
or  other  environmental  resources. 
Substantial  alteration  of  particular 
resource  includes  a  change  in  the 
environment  that  substantially  reduces 
the  quality  of  the  affected  resources;  and 

(r)  "Commitment  of  substantial 
monetary  resources"  means  the 
expenditure  of,  or  commitment  to 
expend,  at  least  50  percent  of  the  total 
cost  of  preparing  an  application  for 
license  or  exemption  for  a  hydroelectric 
project  that  is  accepted  for  filing  by  the 
Commission  pursuant  to  8  4.32(e)  of  this 
chapter.  The  total  cost  includes  (but  is 
not  limited  to)  the  cost  of  agency 
consultation,  environmental  studies,  and 
engineering  studies  conducted  pursuant 
to  8  4.38  of  this  diapter,  and  the 
Commission's  requirements  for  filing  an 
application  for  license  exemption. 

19.  In  8  292.203,  paragraph  (c)  is 
revised  to  read  as  follows: 


8292.203    Oeneral 


for 


(c)  Hydroelectric  small  power 
pmduction  facilities  located  at  a  new 
dam  or  diversion.  (1)  Except  as  provided 
in  paragraph  (c)(2)  of  this  section,  a 
hydroelectric  small  power  production 
facility  that  impounds  or  diverts  the 
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water  of  a  natural  watercourse  by 
means  of  a  new  dam  or  diversion  (as 
that  term  is  defined  in  8  292.202(p))  is  a 
qualifying  facility  if  it  meets  the 
requirements  of: 

(i)  Paragraph  (a)  of  this  section;  and 

(ii)  Section  292.208. 

(2)  Moratorium. — (i)  General  rule. 
Except  as  provided  in  paragraph 
(c)(2](ii)  of  this  section,  a  hydroelectric 
small  power  production  facility  that 
impounds  or  diverts  the  water  of  a 
natural  watercourse  is  not  a  qualifying 
facility  if  the  moratorium  described  in 
section  8(e)  of  the  Electric  Consumers 
Protection  Act  of  1986  (ECPA),  Pub.  L 
No.  99-495,  is  in  effect.  The  moratorium 
applies  to  a  license  or  an  exemption 
issued  on  or  after  October  16. 1986.  The 
moratorium  will  end  at  the  expiration  of 
the  first  full  session  of  Congress 
following  the  session  during  which  the 
Commission  reports  to  Congress  on  the 
results  of  the  study  required  by  section 
8(d)  of  ECPA. 

(ii)  Exemption.  A  hydroelectric  small 
power  production  facility  is  exempt  from 
the  moratorium  and  can  be  a  qualifying 
facility  if  it: 

(A)  Meets  the  requirements  in 
paragraph  (c)(1)  of  this  section;  and 

(B)  Qualifies  for  one  of  the  exceptions 
in  §9  292.209  or  292.210. 

§9  292.209  and  292.210    [Redesignated 
from  §9  292.208  and  292.209] 

20.  Sections  292.208  and  292.209  are 
redesignated  as  §§  292.209  and  292.210 
respectively,  and  a  new  9  292.208  is 
added  to  read  as  follows: 

9  292208    Special  requirements  for 
hydroelectric  small  power  production 
facilities  located  at  a  new  dam  or  diversion. 

(a)  A  hydroelectric  small  power 
production  facility  that  impounds  or 
diverts  the  water  of  a  natural 
watercourse  by  means  of  a  new  dam  or 
diversion  (as  that  term  is  defined  in 

9  292.202(p])  is  a  qualifying  facility  only 
if  it  meets  the  requirements  of: 

(1)  Paragraph  (b)  of  this  section; 

(2]  Section  292.203(c);  and 

(3)  Part  4  of  this  chapter. 

(b)  A  hydroelectric  small  power 
production  described  in  paragraph  (a)  is 
a  qualifying  facility  only  if: 

(1)  The  Commission  finds,  at  the  time 
it  issues  the  license  or  exemption,  that 
the  project  will  not  have  a  substantial 
adverse  effect  on  the  environment  (as 
that  term  is  defined  in  9  292.202(q)), 
including  recreation  and  water  quality; 

(2)  The  Commission  finds,  at  the  time 
the  application  for  the  license  or 
exemption  is  accepted  for  filing  under 

8  4.32  of  this  chapter,  that  the  project  is 
not  located  on  any  segment  of  a  natural 
watercourse  which: 


(i)  Is  included,  or  designated  for 
potential  inclusion  in,  a  State  or 
National  wild  and  scenic  river  system; 
or 

(ii)  The  State  has  determined,  in 
accordance  with  applicable  State  law,  to 
possess  unique  natural,  recreational, 
cultural  or  scenic  attributes  which 
would  be  adversely  affected  by 
hydroelectric  development;  and 

(3)  The  project  meets  the  terms  and 
conditions  set  by  the  appropriate  fish 
and  wildlife  agencies  under  the  same 
procedures  as  provided  for  under 
section  30(c)  of  the  Federal  Power  Act. 

(c)  For  the  Commission  to  make  the 
findings  in  paragraph  (b)  of  this  section 
an  applicant  must: 

(1)  Comply  with  the  applicable 
hydroelectric  licensing  requirements  in 
Part  4  of  this  chapter,  including: 

(i)  Completing  the  pre-filing 
consultation  process  under  8  4.38  of  this 
chapter,  including  performing  any 
environmental  studies  which  may  be 
required  under  98  4.38(b)(2)(i)(D) 
through  (F)  of  this  chapter,  and 

(ii)  Submitting  with  its  appUcation  an 
environmental  report  that  meets  the 
requirements  of  9  4.41(f)  of  this  chapter, 
regardless  of  project  size; 

(2)  State  whether  the  project  is 
located  on  any  segment  of  a  natural 
watercourse  which: 

(i)  Is  included  in  or  designated  for 
potential  inclusion  in: 

(A)  The  National  Wild  and  Scenic 
River  System  (28  U.S.C.  1271-1278 
(1982));  or 

(B)  A  State  wild  and  scenic  river 
system; 

(ii)  Crosses  an  area  designated  or 
recommended  for  designation  under  the 
Wilderness  Act  (16  U.S.C.  1132)  as: 

(A)  A  wilderness  area;  or 

(B)  Wilderness  study  area;  or 

(iii)  The  State,  either  by  or  pursuant  to 
an  act  of  the  State  legislature,  has 
determined  to  possess  unique,  natural, 
recreational,  cultural,  or  scenic 
attributes  that  would  be  adversely 
affected  by  hydroelectric  development. 

(d)  If  the  project  is  located  on  any 
segment  of  a  natural  watercourse  that 
meets  any  of  the  conditions  in 
paragraph  (c)(2)  of  this  section,  the 
applicant  must  provide  the  following 
information  in  its  application: 

(1)  The  date  on  which  the  natural 
watercourse  was  protected; 

(2)  The  statutory  authority  under 
which  the  natural  watercourse  was 
protected;  and 

(3)  The  Federal  or  state  agency,  or 
political  subdivision  of  the  state,  that  is 
in  charge  of  administering  the  natural 
watercourse. 

21.  Redesignated  8  292.209  is  revised 
to  read  as  follows: 


9  292  JMW    Exceptions  frani  re^uirwnefits 
for  iiydroelectrfc  sim 

(localed  at  a  nswi 


(a)  The  requirements  in 

98  292.208(b)(1)  through  (3)  do  not  appfy 
if: 

(1)  An  application  for  Ucense  or 
exemption  is  filed  for  a  project  located 
at  a  Government  dam,  as  defined  in 
section  3(10)  of  the  Federal  Power  Act 
at  which  non-Federal  hydrodectric 
development  is  permissible;  or 

(2)  An  application  for  Ucense  or 
exemption  was  filed  and  accepted 
before  October  16, 1986. 

(b)  The  requirements  in  88  292.208(b) 
(1)  and  (3)  do  not  appty  if  an  application 
for  license  or  exemption  was  filed 
before  October  16, 1986,  and  is  accepted 
for  filing  by  the  Commission  before 
October  16, 1989. 

(c)  The  requirements  in  §  292.206(b)(3) 
do  not  apply  to  an  applicant  for  license 
or  exemption  if: 

(1)  The  applicant  files  a  petition 
pursuant  to  8  292.210;  and 

(2)  The  Commission  grants  the 
petition. 

(d)  Any  application  covered  by 
paragraphs  (a),  (b),  or  (c)  of  this  section 
is  excepted  fix)m  the  moratorium 
imposed  by  section  8(e)  of  the  Electric 
Consumers  Protection  Act  of  1986,  Pub. 
L  No.  99-495. 

22.  Redesignated  8  292.210  is  revised 
to  read  as  follows: 

9  292.210    Petition  aiieging  conimitiiiefit  of 
substantial  monetary  reeources  liefore 
Octot>er  16, 1986. 

(a)  An  applicant  covered  by 

9  292.203(c)  whose  application  for 
license  or  exemption  was  filed  on  or 
after  October  16. 1988,  but  before  April 
16, 1988,  may  file  a  petition  for  exception 
from  the  requirement  in  9  292.208(b)(3) 
and  the  moratorium  described  in 
9  292.20.3(c)(2).  The  petition  must  show 
that  prior  to  October  16, 1986,  the 
applicant  committed  substantial 
monetary  resources  (as  that  term  is 
defined  in  9  292.202(r))  to  the 
development  of  the  project 

(b)  Subject  to  rebuttal  under 
paragraph  (d)(7)(ii]  of  this  section,  a 
showing  of  the  commitment  of 
substantial  monetary  resources  will  be 
presumed  if  the  applicant  held  a 
preliminary  permit  for  the  project  and 
had  completed  environmental 
consultations  pursuant  to  9  4.38  of  this 
chapter  before  October  16. 1988. 

(c)  Time  of  filing  petition. — (1) 
General  rule.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  the 
applicant  must: 

(i)  File  the  petition  with  the 
application  for  license  or  exemption;  or 
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(ii)  Submit  with  the  application  for 
license  or  exemption  a  request  for  an 
extension  of  time,  not  to  exceed  90  days 
or  April  16, 1988,  whichever  occurs  first, 
in  which  to  file  the  petition. 

(2)  Exception.  If  the  application  for 
license  or  exemption  was  filed  on  or 
after  October  16, 1986,  but  before  March 
23, 1987,  the  petition  must  have  been 
filed  by  June  22. 1987. 

(d)  Filing  requirements.  A  petition 
filed  under  this  section  must  include  the 
following  information  or  refer  to  the 
pages  in  the  application  for  license  or 
exemption  where  it  can  be  found: 

(1)  A  certifcate  of  service,  conforming 
to  the  requirements  set  out  in 

9  385.2010(h)  of  this  chapter,  certifying 
that  the  applicant  has  served  the 
petition  on  the  Federal  and  State 
agencies  required  to  be  consulted  by  the 
applicant  pursuant  to  i  4.38  of  this 
chapter 

(2)  Documentation  of  any  issued 
preliminary  permits  for  the  project; 

(3)  An  itemized  statement  of  the  total 
costs  expended  on  the  application; 

(4)  An  itemized  schedule  of  costs  the 
applicant  expended,  or  committed  to  be 
expended,  before  October  16, 1986.  on 
the  application,  accompanied  by 
supporting  documentation  including  but 
not  limited  to: 

(i)  Dated  invoices  for  maps,  surveys, 
supplies,  geophysical  and  geotechnical 
services,  engineering  services,  legal 
services,  document  reproduction,  and 
other  items  related  to  the  preparation  of 
the  application,  and 

(ii)  Written  contracts  and  other 
written  documentation  demonstrating  a 
commitment  made  before  October  16, 
1986.  to  expend  monetary  resources  on 
the  preparation  of  the  application, 
together  with  evidence  that  those 
monetary  resources  were  actually 
expended;  and 

(5)  Correspondence  or  other 
documentation  to  support  the  items 
listed  in  paragraphs  (d)(3)  and  (d)(4)  of 
this  section  to  show  that  the  expenses 
presented  were  directly  related  to  the 
preparation  of  the  application. 

(6)  The  applicant  must  include  in  its 
total  cost  statement  and  in  its  schedule 
of  the  costs  expended  or  committed  to 
be  expended  before  October  16, 1986, 
the  value  of  services  that  were 
performed  by  the  applicant  itself  instead 
of  contracted  out. 

(7)(i)  If  the  applicant  held  a 
preliminary  permit  for  the  project  and 
had  completed  pre-filing  consultation 
pursuant  to  S  4.38  of  this  chapter  prior  to 
October  16. 1986,  the  applicant  may. 
instead  of  submitting  the  information 
hsted  in  paragraphs  (d)(3).  (d)(4).  and 
(d)(5)  of  this  section,  submit  a  statement 


identifying  the  preliminary  permit  by 
project  number. 

(ii)  If  any  interested  person  objects 
(pursuant  to  {  38S.211  of  this  chapter)  to 
the  presumption  In  paragraph  (b)  of  this 
section,  the  applicant  must  supply  the 
information  listed  in  paragraphs  (d)(3). 
(d)(4).  and  (d)(5)  of  this  section. 

(8)  If  the  application  is  deficient 
pursuant  to  S  4.32(e)  of  this  chapter,  the 
appUcant  must  include  with  the 
information  correcting  those  deficiencies 
a  statement  of  the  costs  eiqtended  to 
make  the  corrections. 

(e)  Processing  of  petition.  (1)  The 
Commission  will  issue  a  notice  of  the 
peition  filed  under  this  section  and 
publish  the  notice  in  tiie  Federal 
Register.  The  petition  will  be  available 
for  inspection  and  copying  during 
regular  business  hotuv  in  the  Public 
Reference  Room  maintained  by  the 
Division  of  Public  Information. 

(2)  Conunents  on  the  petition.  The 
Commission  will  provide  the  public  45 
days  from  the  date  the  notice  of  the 
petition  is  issued  to  submit  comments. 
The  applicant  for  license  or  exemption 
has  15  days  after  the  expiration  of  the 
public  comment  period  to  respond  to  the 
comments  filed  with  the  Commission. 

(3)  Commission  action  on  petition. 
The  Director  of  the  Office  of 
Hydropower  Licensing  will  determine 
whether  or  noi  the  applicant  for  Ucense 
or  exemption  has  made  the  showing 
required  under  this  section. 

23.  A  new  1 292.211  is  added  to  read 
as  follows: 

9»2J11    Petition  for  InttM  determination 
on  whetlier  a  prefect  hes  a  subctanlial 
edverse  effect  on  ttie  environment  (AEE 
petition)^ 

(a)  An  applicant  that  has  filed  a 
petition  under  9  292.210  may  also  file  an 
AEE  petition  with  die  Commission  for 
an  initial  determination  on  whether  the 
project  satisfies  the  requirement  that  it 
has  no  substantial  adverse  effect  on  the 
environment  as  specified  in 

9  292.208(b)(1). 

(b)  The  filing  of  the  AEE  petition  does 
not  relieve  the  applicant  of  the  filing 
requirements  of  9  292.208(c]. 

(c)  The  Commission  will  act  on  the 
AEE  petition  only  if  the  Commission  has 
granted  the  applicant's  commitment  of 
resources  petition  under  9  292.210. 

(d)  Time  of  filing  petition.  The 
applicant  may  file  the  AEE  petition  with 
the  application  for  license  or  exemption 
or  at  any  time  before  the  Commission 
issues  the  license  or  exemption. 

(e)  Contents  of  petition.  The  AEE 
petition  must  identify  the  project  and 
request  that  the  Commission  make  an 
initial  determination  on  the  adverse 


environmental  effects  requirements  in 
9  292.206(b)(1). 

(f)  The  Director  of  Uie  Office  of 
Hydropower  Licensing  will  make  the 
initial  determination  on  the  AEE 
petition.  In  making  this  determination, 
the  Director  will  consider  the  following: 

(1)  Any  proposed  mitigative  measures: 

(2)  The  consistency  of  the  proposal 
with  local,  regional,  and  national 
resource  plans  and  programs; 

(3)  The  mandatory  terms  and 
conditions  of  fish  and  wildlife  agencies 
under  section  210U)  of  PURPA.  or 
section  30(c)  of  the  Federal  Power  Act; 
or  the  recommended  terms  and 
conditions  of  fish  a  wildlife  agencies 
under  Section  10(j)  of  the  Federal  Power 
Act,  whichever  is  appropriate:  and 

(4)  Any  other  information  which  the 
Director  believes  is  relevant  to  consider. 

(g)  Initial  finding  on  the  petition.  The 
Director  of  the  Office  of  Hydropower 
Licensing  will  make  the  initial 
determination  on  the  AEE  petition  afier 
the  close  of  the  pubUc  notice  period  for 
the  accepted  application.  If  the 
Director's  initial  determination  finds: 

(1)  No  substantial  adverse  effect  on 
the  environment,  the  Commission  must 
wait  at  least  45  days  before  making  a 
final  determination  that  the  project 
satisfies  the  requirements  of 

9  292.20e(b)(l). 

(2)  A  substantial  adverse  effect  on  the 
environment,  the  applicant  may  file, 
within  90  days  of  the  initial  finding  that 
the  project  does  not  satisfy  the 
requirements  in  9  292.208(b)(1), 
proposed  measures  to  mitigate  the 
adverse  environmental  effects  found. 

(3)  (i)  The  Commission  will  provide 
written  notice  of  the  Director's  initial 
finding  on  the  petition  to  the  applicant 
and  to  the  Federal  and  State  and 
agencies  tiiat  tiie  applicant  must  consult 
under  9  4.38  of  this  chapter. 

(ii)  The  Commission  will  publish 
notice  of  the  Director's  initial  finding  in 
the  Federal  Register. 

(h)  Notice  and  Comment  on  the 
Mitigative  measures.  (1)  The 
Commission  will  issue  notice  of  the 
mitigative  measures  filed  by  an 
applicant  under  paragraph  (g)(2)  of  this 
section  and  will  publish  the  notice  in  the 
Federal  Register.  The  mitigative 
measures  will  be  on  file  and  available 
for  inspection  or  copying  during  regular 
business  hours  in  the  Public  Reference 
Room  maintained  by  the  Division  of 
Public  Information; 

(2)  The  Commission  will  provide  the 
State  and  interested  persons  within  90 
days  from  the  date  the  notice  is  issued 
to  review  and  submit  comments  on  the 
mitigative  measures.  The  applicant  for 
license  or  exemption  has  15  days  after 
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the  expiration  of  the  public  comment 
period  to  respond  to  the  comments  filed 
with  the  Commission. 

(i)  Material  amendments  to 
application.  The  proposed  mitigative 
measures  filed  under  paragraph  (g)(2)  of 
this  section  will  not  be  considered  a 
material  amendment  to  the  application 
unless  the  Commission  finds  that  the 
proposed  measures  are  unnecessary  to, 
or  exceed  the  scope  of,  mitigating 
substantial  adverse  effects.  If  the 
Commission  finds  the  proposed 
mitigative  measures  constitute  a 
material  amendment  the  application 
will  be  considered  filed  with  the 
Commission  on  the  date  on  which  the 
applicant  filed  the  proposed  mitigative 
measures,  and  all  other  provisions  of 
9  4.35(a)  of  this  chapter  will  apply. 

(j)  Final  determination  on  Uie  petition. 
The  Commission  will  make  a  final 
determination  on  the  petition  at  the  time 
the  Commission  issues  a  license  or 
exemption  for  the  project. 

(k)  Presumption  (1)  If,  between  the 
Commission's  initial  and  final  findings 
on  the  AEE  petition,  the  State  does  not 
take  any  action  under  9  292.208(b)(2), 
the  failure  to  take  action  can  be  the 
basis  for  a  presumption  that  there  is  not 
substantial  adverse  effect  on  the 
environment  (as  that  term  is  defined  in 
9  292.202(q)). 

(2)  If  the  presumption  in  paragraph 
(k)(l)  of  this  section  comes  into  effect,  it: 

(i)  Is  only  available  for  those  adverse 
effects  related  to  the  natural.  - 
recreational,  cultural,  or  scenic 
attributes  of  the  environment; 

(ii)  Can  only  operate  during  the  time 
between  the  Commission's  initial  and 
final  findings  on  the  AEE  petition;  and 

(iii)  Has  no  affect  on  the 
Commission's  independent  obligation  to 
find  that  the  project  will  not  have  a 
substantial  adverse  effect  on  the 
envirormient  under  9  292.208(b)(1). 

(3)  The  presumption  in  paragraph 
(k)(l)  of  this  section  does  not  take  effect 
if  the  State,  the  Commission  or  an 
interested  person  demonstrates  that  the 
State  has  acted  to  protect  the  natural 
watercourse  under  9  292.208(b)(2). 

(4)  The  presumption  in  paragraph 
(k){l)  of  this  section  can  be  rebutted  if: 

(i)  The  Commission  determines  that 
the  project  will  have  a  substantial 
adverse  effect  on  the  environment 
related  to  the  environmental  attributes 
listed  in  paragraph  (k)(2)(i)  of  this 
section;  or 

(ii)  Any  interested  person,  including  a 
State,  demonstrates  that  the  project  will 
have  a  substantial  adverse  effect  on  the 
environment  related  to  the 


environmental  attributes  listed  in 
paragraph  (k)(2)(i)  of  this  section. 

PART  375— THE  COMINiSSION 

24.  The  authority  citation  for  Part  375 
continues  to  read  as  follows: 

Authority:  Omnibus  Budget  Reconciliation 
Act  of  1986,  42  U.S.C.  7178;  Sectric 
Consumers  Protection  Act  1966, 16  U.S.C. 
791a  note:  Department  of  Energy 
Organization  Act  42  U.S.C  7101-7352.  RO. 
12009,  3  CFR  1978  Comp..  p.  142; 
Administrative  Procedure  Act  5  U.S.C.  551- 
557  (1982);  Federal  Power  Act  16  U.S.C.  791- 
828c,  as  amended;  Natural  Gas  Act  15  U.S.C. 
717-717W,  as  amended;  Natural  Gas  Policy 
Act  of  1978, 15  use.  3301-3432;  Public 
Utility  Regulatory  Policies  Act  of  1978. 16 
U.S.C.  2601  et  seq.,  as  amended. 

25.  In  9  375.314.  a  new  paragraph  (r)  is 
added  to  read  as  follows: 

9375.314    Delegations  to  ttie  Director  of 
ttw  Office  of  ilydropower  Licensing. 

***** 

(r)  Pass  upon  petitions  filed  luider 
99  292.210  and  292.211  of  this  chapter. 

[FR  Doc  88-15872  Filed  7-15-88;  8:45  am] 

BILUNG  CODE  Crir-OI-K 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs  Not  Subject 
to  Certification;  Ivermectin  Injection 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Merck 
Sharp  &  Dohme  Research  Laboratories 
providing  for  safe  and  effective  use  of 
IVOMEC*  (ivermectin)  injection  in 
swine  for  treating  and  controlling 
infections  caused  by  somatic 
threadworm  larvae,  in  addition  to 
certain  species  of  gastrointestinal    - 
roundworms,  lungworms,  lice,  and 
mites.  i 

EFFECTIVE  DATE:  July  18, 1988. 
FOn  FURTHER  INFORMATION  CONTACT 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4913. 
SUPPLEMENTARY  INFORMATION:  Merck 
Sharp  &  Dohme  Research  Laboratories, 
Division  of  Merck  &  Co.,  Inc.,  P.O.  Box 


2000,  Rahway.  NI 07065.  has  filed  a 
supplement  to  NADA  135-008  providing 
for  subcutaneous  use  of  a  1-percent 
IVOMEC*  (ivermectin)  injection  in 
swine  for  treating  and  controlling 
infections  caused  by  somatic 
threadworm  larvae  [Strongyloides 
ransom!)  in  addition  to  the  currenUy 
approved  use  for  treating  and 
controlling  infections  caused  by  certain 
species  of  gastrointestinal  roundworms, 
lungworms,  Uce,  and  mites. 

"The  supplemental  NADA  is  approved 
and  the  regulations  in  21  CFR 
522.1192(d)(4)(ii))  are  amended  to  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  9  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62. 5600  Fishers 
Lane,  Rockville,  MD  20857.  bom  9  a  jn. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  throtigh  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
■  authority  delegated  tn  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Audiority:  Sec.  S12(i),  82  Stat.  347  (21  U.S.a 
360b(i)):  21  CFR  5.10  and  5.83. 
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2.  Section  522.1192  is  amended  by 
revising  paragraph  (d)(4)(ii)  to  read  as 
follows: 

SS22.11M   fvermectln  ln|ection 
«        »        •        •        • 

(d)  *  *  * 

(4)  *  •  • 

(ii)  Indications  for  use.  It  is  used  in 
swine  for  treatment  and  control  of 
gastrointestinal  roundworms  (adults  and 
fourth-stage  larvae)  (large  roundworm. 
Ascaris  suum;  red  stomach  worm, 
Hyostrongylus  rubidus;  nodular  worm, 
Oesophagostomum  spp.;  threadworm. 
Strongyloides  ransomi  (adults  only)); 
somatic  roimdworm  larvae 
(threadworm,  Strongyloides  ransomi 
(somatic  larvae));  lungworms 
[Metastrongylus  spp.  (adults  only)):  lice 
[Haematopinus  suis);  and  mites 
[Sarcoptes  scabiei  var.  suis). 
♦        •        ♦        *        • 

Dated:  July  12. 198& 
Richaid  H.  Teske. 

Deputy  Director,  Center  for  Veterinary 

Medicine. 

[FR  Doc.  8&-16048  Filed  7-15-88:  8:45  am] 

BttXINO  COOC  41M-41-M 


21  CFR  Part  558 

Animal  Drugs,  Feed*,  and  Related 
Products;  Mono-alkyI  (Ct-Cu) 
Trimethyl  Ammonium  Oxytatracycline 

agency:  Food  and  Drug  Administration. 
ACnow;  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  Tiled  by  Pfizer, 
Inc.,  providing  for  safe  and  effective  use 
of  a  lOO-gram-per-pound  mono-alkyl 
(Cs— Cis)  trimethyl  ammonium 
oxytetracycline  Type  A  article  to  make 
a  Type  C  feed  for  salmonids  and  catfish. 

EFFECTIVE  DATE:  July  16, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  E..Schmaus,  Center  for 
Veterinary  Medicine  (HFV-140),  Food 
and  Drug  Administration,  5600  Fishers 
Une,  Rockville,  MD  20857. 301-443- 
2280. 

SUPPLEMENTARY  INFORMATION:  Pflzer, 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017,  has  filed  supplemental  NADA  38- 
439  providing  for  use  of  a  100-gram-per- 
pound  mono-alkyl  (Cs  -  Ci«)  trimethyl 
ammonium  oxytetracycline  Type  A 
article  to  make  Type  C  feeds  for 
salmonids  for  the  control  of  ulcer 
disease,  furunculosis,  bacterial 


hemorrhagic  septicemia,  and 
pseudomonas  disease,  and  for  catRsh 
for  the  control  of  bacterial  hemorrhagic 
septicemia  and  pseudomonas  disease. 
Currently.  10-  and  50-gram-per-pound 
Type  A  articles  are  approved  for  making 
this  Type  C  fish  feed. 

The  supplemental  NADA  is  approved 
and  21  CFR  558.450(a)(2)  is  amended  to 
reflect  the  approval. 

This  supplement  provides  for  use  of  a 
higher  strength  Type  A  article  to  make  a 
previously  approved  Type  C  medicated 
fish  feed.  The  feed  is  used  at  previously 
approved  treatment  levels  for  the 
approved  indications  and  limitations. 
Since  approval  of  this  supplement  does 
not  require  added  safety  or  effectiveness 
data  or  information,  a  freedom  of 
information  (FOI)  summary  is  not 
required. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  io  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512. 82  Stat.  343-351  (21 
U.S.C  aeob);  21  CFR  5.10  and  5.83. 

2.  Section  558.450  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

SS5S.4S0   Oxytetracycline. 

(a)  *  *  * 

(2)  100  grams  per  pound  to  000069  in 
S  510.600(c)  of  this  chapter  for  use  as  in 
paragraph  (d)(1),  table  1,  item  (v)  and 
table  3,  item  (ii)  of  this  section. 

Dated:  July  8. 1988. 
Susanne  Fitzpatrick, 

Acting  Director.  Division  of  Drug 
Manufacturing  and  Residue  Chemistry,  Office 
of  New  Animal  Drug  Evaluation.  Center  for 
Veterinary  Medicine. 
[FR  Doc.  88-16049  Filed  7-15-68;  8:45  amj 

MLLINO  COOC  41«(M>1-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Ssrvtos 

26CFRPart1 

[TJ>.«214] 

Application  of  Section  904  to  Income 
Subject  to  Separate  Umitations 

aobicy:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Final  Regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  application  of 
section  904  with  respect  to  income 
received  or  accrued  by  a  taxpayer 
consisting  of  income  described  in 
section  904(d).  These  regulations  are 
necessary  because  of  the  changes  made 
to  the  applicable  law  by  the  Tax  Reform 
Act  of  1986.  The  regulations  provide  the 
public  with  guidance  needed  to  comply 
with  that  act  and  affect  individuals  and 
entities  claiming  the  foreign  tax  credit. 
DATES:  The  amendments  are  generally 
to  l>e  effective  for  taxable  years 
beginning  after  December  31, 1986. 
Paragraphs  (c)  (2),  (3),  (4),  and  (5)  of 
9  1.904-4  apply  to  taxable  years 
beginning  after  December  31, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Carolyn  M.  Dul^iy  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224  (Attention:  CC:LR:T)  (202-634- 
5406). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1)  under  section  904  of  the  Internal 
Revenue  Code  of  1954.  These 
amendments  are  made  to  conform  the 
regulations  to  section  1201  of  the  Tax 
Reform  Act  of  1986  (Pub.  L  99-514)  and 
are  issued  under  the  authority  contained 
in  sections  7805  and  904(d)(5)  of  the 
Internal  Revenue  Code  (68A  Stat.  637,  26 
U.S.C.  7805  and  100  Stat.  2524,  26  U.S.C. 
904(d)(5)). 

On  August  26, 1987,  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  904  of  the  Internal  Revenue 
Code  of  1954  (51  FR  3193).  The 
amendments  provide  rules  for 
determining  a  taxpayer's  foreign  tax 
credit  limitations  under  section  904(d). 
The  proposed  regulations  reflected 
proposed  technical  corrections.  Because 
the  technical  corrections  bill  has  not  yet 
been  passed  by  the  Congress,  portions 
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of  the  final  regulations  have  been 
reserved.  In  addition,  the  regulations 
have  been  reserved  on  the  issue  of 
whether  payments  from  a  foreign  parent 
to  its  United  States  subsidiary  should  be 
characterized  under  the  principles  of  the 
look-through  rules.  The  reserved 
portions  are: 

Section  1.904-4(c)(6)(iv)  increase  in 
taxes  paid  by  successors; 

Section  1.904-4(e)(l)  the  definition  of 
financial  services  income; 

Section  1.904-4(e)(5)  (i)  and  (ii) 
exceptions  to  the  definition  of  financial 
services  income; 

Section  1.904-4(g)(2)(iv)  the  treatment 
of  section  1293  inclusions  attributable  to 
section  902  corporations; 

Section  1.904-4(h)(3)(ii)  export 
financing  interest  received  or  accrued 
by  a  financial  services  entity; 

Section  1.904-4(h)(3)(iii)  export 
financing  interest  that  is  high- 
withholding  tax  interest; 

Section  1.904-4(h)(3)(iv)  Example  (2); 

Section  1.904-4(h)(3)(v)(C)  Example 
(2)  and  Example  (4); 

Section  1.904-4(k)  priority  rules; 

Section  1.904-5(c)(l)(ii)  Example  (2) 
and  Example  (3); 

Section  1.904-5(d)(l)  de  minimis 
amounts  of  subpart  F  income: 

Section  1.904-5(d)(3)  Example  (1)  and 
Example  (2); 

Section  1.904-5(h)(3)  income  from  the 
sale  of  a  partnership  interest; 

Section  1.904-5(i)(3)  special  rule  for 
payments  from  foreign  parents  to 
domestic  subsidiaries; 

Section  1.904-5(j)  look-through  rules 
applied  to  passive  foreign  investment 
companies; 

Section  1.904-5(1)  Example  (2)  and 
Example  (5); 

Section  1.904-5(m)(7)  coordination 
with  treaties. 

Numerous  written  comments  were 
received  with  respect  to  the  proposed 
regulations.  A  public  hearing  was  held 
on  November  12, 1987.  The  significant 
points  raised  by  the  comments  and  the 
changes  made  to  the  proposed 
amendments  are  discussed  in  the 
remainder  of  the  preamble.  After 
consideration  of  the  comments  regarding 
the  proposed  amendments,  the 
amendments  are  adopted  as  modified  by 
this  Treasury  decision. 

Discussion  of  Major  Comments  and 
Revised  Amendments 

Section  1.904-4    Separate  application 
of  section  904  with  respect  to  certain 
categories  of  income. 

In  response  to  comments,  an  example 
has  been  added  to  paragraph  (b)(1)  to 
make  it  clear  that  if  a  taxpayer  lias 
foreign  currency  gain  that  would  not  be 


foreign  personal  holding  company 
income  if  the  taxpayer  were  a  controlled 
foreign  corporation  because  the  gain  is 
directly  related  to  the  business  needs  of 
the  corporation,  that  income  will  not  be 
passive  income  within  the  meaning  of 
section  904(d)(2)(A)ti). 

Paragraph  (b)(2)  has  been  revised  to 
provide  that  Uie  determination  of 
whether  a  rent  or  royalty  is  an  active 
rent  or  royalty  for  purposes  of  section 
904(d]  shall  be  made  taking  into  account 
the  activities  of  all  members  of  the 
recipient's  affiliated  group  (as  redefined 
to  include  foreign  corporations).  This 
revision  changes  the  rules  in  the 
proposed  regulations  in  several  respects. 
First,  the  regulations,  as  revised,  now 
treat  rents  and  royalties  received  by  a 
domestic  corporation  and  those  received 
by  a  controlled  foreign  corporation  in 
the  same  way.  Second,  the  regulations 
now  provide  a  rule  for  qualifying  rents 
received  by  a  controlled  foreign 
corporation  as  active  rents  by  reference 
to  the  activities  of  an  affiliate  of  the 
controlled  foreign  corporation.  Third, 
the  requirement  that  die  controlled 
foreign  corporation  perform  activities 
that  are  an  essential  economic  element 
with  respect  to  the  royalties  it  receives 
is  eliminated.  Fourth,  the  regulations,  as 
revised,  provide  that  a  United  States 
shareholder  that  receives  a  rent  or 
royalty  directly  can  satisfy  the  active 
conduct  test  by  reference  to  its  own 
activities  or  the  activities  of  affiliates 
(including  foreign  affihates)  of  the 
shareholder.  These  changes  to  the 
proposed  regulations  were  made  in 
response  to  numerous  comments  that 
the  proposed  regulations  were  too 
restrictive  because  they  did  not  allow 
the  activities  of  foreign  affiliates  of  the 
recipient  to  be  considered  and  because 
they  required  a  recipient  that  was  a 
controlled  foreign  corporation  to 
perform  an  activity  that  was  an 
essential  economic  element  in  the 
realization  of  the  royalty.  The  changes 
were  also  in  response  to  comments  that 
the  proposed  regulations  did  not  provide 
parallel  treatment  for  rent  and  royalty 
income  received  by  a  controlled  foreign 
corporation. 

Section  1.904-4(c)(l)  provides  rules  for 
determining  whether  an  item  of  income 
that  is  otherwise  passive  income  is  high- 
taxed  income  and,  therefore,  should  be 
treated  as  general  limitation  income. 
Numerous  comments  were  received 
suggesting  that  the  rules  be  simplified. 
In  response  to  those  comments  the 
grouping  rules  have  been  changed  and 
paragraph  (c)(2](ii)  is  added  to  provide 
that  a  taxpayer  that  allocates  and 
apportions  interest  expense  on  an  asset 
basis  may  further  apportion  passive 
interest  expense  among  the  groups  of 


passive  income  on  a  gross  income  basis. 
Paragraph  (c)(3),  as  revised,  groups 
items  of  income  received  directly  by  a 
United  States  person  (other  than  through 
a  foreign  branch)  according  to  the  rate 
of  withholding  tax  on  the  items.  These 
rules  apply  l>oth  to  income  received 
from  unrelated  persons  and  income 
received  from  controlled  foreign 
corporations.  These  rules  also  apply  to 
subpart  F  inclusions  and  items  of 
income  earned  through  a  foreign  branch 
to  the  extent  provided  in  paragraph 
(c)(4).  Under  paragraph  (c)(4),  income  is 
initially  grouped  into  two  groups, 
income  from  sources  within  the  QBU's 
country  of  operation  and  income  from 
sources  outside  the  QBU's  country  of 
operation.  Income  from  outside  the 
country  of  operation  is  then  grouped 
according  to  the  rate  of  withholding  tax. 
These  rules  are  applied  separately  for 
each  foreign  QBU.  Paragraph  (c)(5) 
provides  special  rules  for  grouping 
certain  enumerated  items  of  income.  The 
grouping  rules  are  effective  for  taxable 
years  beginning  after  December  31, 1987. 
See  Notice  87-6, 1987-3  I.R.B.  8,  for  the 
grouping  rules  for  taxable  years 
beginning  after  December  31, 1986  and 
before  January  1, 1988. 

Paragraph  (c)(6)  provides  rules 
relating  to  the  determination  of  whether 
an  amount  included  in  gross  income 
under  section  951(a)  is  high-taxed 
income  if  additional  taxes  are  paid  or 
deemed  paid  in  the  year  of  receipt  of 
this  income.  Several  commenters 
suggested  that  we  should  permit 
taxpayers  to  elect,  on  a  distribution  by 
distribution  basis,  whether  to  go  back 
and  amend  their  returns  to  reflect  the 
increase  in  tax.  It  was  also  suggested 
that  the  exception  for  distributions 
received  during  the  prefiling  period  be 
changed  to  expand  die  prefiling  period. 
The  final  regulations  do  not  allow  such 
an  election  but  do  redefine  the  prefiling 
period  to  be  a  period  ending  90  days 
prior  to  the  due  date  of  the  return 
(determined  with  extensions)  for  the 
taxable  year  of  inclusion. 

The  preamble  to  the  proposed 
regulations  asked  fcr  comments 
concerning  whether  the  rules  in 
paragraph  (c)  should  apply  to  gains  and 
losses  resulting  from  a  change  in  the 
effective  rate  of  tax  because  of 
exchange  rate  fluctuations  between  the 
time  an  amount  is  included  in  the  gross 
income  of  a  United  States  shareholder  of 
a  controlled  foreign  corporation  under 
section  951  and  the  distribution  to  the 
United  States  shareholder  of  earnings 
attributable  to  that  amount.  Several 
commenters  stated  that  there  should  be 
no  recharacterization  of  the  initial 
inclusion  because  of  exchange  rate 
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fluctuations  between  the  time  of  the 
inclusion  and  die  time  of  the  distribution 
of  tfiat  income.  The  final  regulations  do 
not  require  such  a  recharacterization 
because  the  foreign  currency  gain  or 
loss  is  attributable  to  an  increase  or 
decrease  in  the  value  of  the  controlled 
foreign  corporation's  earnings  and 
profits  and  not  to  an  increase  or 
decrease  in  the  amount  of  income 
earned  by  the  controlled  foreign 
corporation  in  the  inclusion  year. 

Paragraph  (c)(7)  provides  special  rules 
for  determining  whether  income  that  has 
been  taxed  under  an  integrated  tax 
system  is  high-taxed  income.  In  the 
preamble  to  the  proposed  regulations 
taxpayers  were  invited  to  comment  on 
the  application  of  this  rule  to  cases  in 
which  the  foreign  tax  system  does  not 
provide  a  mechanism  for  tracing 
distributions  out  of  a  particular  year's 
earnings.  One  commenter  suggested  that 
the  regulations  adopt  a  FIFO  rule  for 
tracing  distributions.  The  final 
regulations  provide  that,  in  general,  the 
rules  of  §  1.904-6  apply  for  purposes  of 
determining  to  which  category  the 
reduction  in  taxes  on  distribution  relate. 
However,  the  reduction  in  taxes  shall  be 
attributable  on  a  last-in  first-out  (LIFO) 
basis  to  foreign  taxes  potentially  subject 
to  reduction  that  are  associated  with 
previously  taxed  income,  on  a  UFO 
basis  to  foreign  taxes  associated  with 
income  that  remains  as  passive  income 
under  paragraph  (c){7)(iii).  and  then  on  a 
LIFO  basis  to  foreign  taxes  associated 
with  other  earnings  and  profits.  The 
final  regulations  also  clarify  that  the 
rules  in  paragraphs  (6)  and  (7)  relating  to 
increases  and  decreases  in  foreign  tax 
rate  on  distributions  out  of  PTI  apply 
only  to  net  increases  or  decreases  in 
foreign  tax  liability.  Thus,  if  on 
distribution  the  foreign  corporate  tax  is 
reduced  but  the  reduction  is  fully  offset 
by  a  withholding  tax  on  the  distribution, 
no  reduction  will  be  considered  to  have 
occurred  for  purposes  of  determining 
whether  the  income  is  high-taxed. 

Paragraph  (e)(1)  concerning  the 
definition  of  financial  services  income 
has  been  reserved  because  of  the 
pending  technical  corrections  bill  that 
limits  the  financial  services  category  to 
entities  that  are  predominantly  engaged 
in  the  active  conduct  of  a  banking, 
insurance,  financing  or  similar  business 
(active  financing  business).  Paragraph 
(e)  (2),  (3),  and  (e)(4)  have  not  been 
reserved  because  the  definition  of  active 
financing  income,  the  determination  of 
when  an  entity  is  predominantly 
engaged  in  the  active  financing  business 
and  the  definition  of  incidental  income 
are  relevant  under  current  law  and 
under  the  technical  corrections  bill. 


Paragraphs  (e)(S)  (i)  and  (ii)  have  been 
reserved  because  of  the  proposed 
technical  correction  concerning  the 
exceptions  from  financial  services 
income  for  income  that  is  export 
financing  interest  and  high  withholding 
tax  interest. 

Numerous  comments  were  received 
with  respect  to  what  constitutes  income 
from  the  active  conduct  of  a  banking, 
insurance,  financing  or  similar  business 
(active  financing  income).  Paragraph 
(e)(2)  reflects  some  of  the  suggestions 
for  additions  to  the  list  of  includible 
income.  The  list  has  been  changed  to 
include  related  person  insurance 
income.  Paragraph  (e)(2)  has  also  been 
changed  to  allow  taxpayers  to  include 
items  of  income  similar  to  those 
enumerated  if  such  items  are  disclosed 
in  a  manner  designated  in  the 
instructions  to  the  Forms  1116  and  1118 
or  in  guidance  published  by  the  Internal 
Revenue  Service.  For  any  year  in  which 
the  instructions  to  the  Forms  1118  and 
1116  do  not  provide  a  method  of 
designating  similar  items,  a  taxpayer 
may  include  similar  items  as  active 
financing  income  even  though  they  are 
not  designated.  This  change  is  made  in 
recognition  of  the  fact  that  financial 
institutions  constantly  market  new 
products,  income  from  which  may 
appropriately  be  categorized  as  active 
financing  income. 

Several  commenters  suggested  that 
the  requirement  that  an  entity  earn 
eighty  percent  of  its  gross  income  from 
active  financing  income  should  be 
liberalized.  The  eighty  percent  test  in 
paragraph  (e)(3)(i)  has  been  maintained. 
The  Conference  Report  to  the  1986  Act 
makes  it  clear  that  an  entity  shall  not  be 
considered  predominantly  engaged  in 
the  active  conduct  of  a  financial 
services  business  unless  a  "high 
percentage"  of  the  entity's  income  is 
active  financing  income.  In  addition,  the 
eighty  percent  test  seems  reasonable  in 
light  of  two  other  changes  to  the 
proposed  regulations.  The  first  of  these 
changes  is  the  addition  of  similar  items 
of  income  to  the  list  of  active  financing 
income.  The  second  change  is  a  revision 
of  paragraph  (e)(3)(i)  to  exclude  from  the 
eighty  percent  computation  any  gain 
from  the  sale  of  stock  of  a  corporation 
controlled  by  the  transferor.  This  latter 
change  was  made  to  prevent  an  entity 
from  disqualifying  itself  from  financial 
services  status  because  of  a  large  one- 
time gain  from  the  sale  of  stock.  In 
addition,  the  application  of  the  eighty 
percent  test  has  been  changed  to 
eliminate  from  tlie  lest  any  income 
characterized  under  the  look-through 
rules  that  is  received  from  a  related 
person  that  is  a  financial  services  entity. 


Income  received  from  a  related  person 
that  is  not  a  financial  services  entity  but 
that  is  financial  services  income  under 
the  look-through  rules  is  also  eliminated. 

In  response  to  comments,  paragraph 
(e)(3)(i)  has  been  duuiged  to  require 
foreign  affiliates  to  be  considered  when 
applying  the  eighty  percent  test  on  an 
affiliated  basis.  In  addition,  that 
paragraph  has  been  changed  to  make  it 
clear  that  certain  income  from 
intercompany  transactions  is  not 
considered  in  applying  the  afliliated 
group  test,  that  leasing  income  will  not 
be  considered  to  be  active  financing 
income  for  purposes  of  the  afiiliated 
group  test  if  any  member  of  the  group 
meets  the  requirements  of  section  954 
(c)(2)(A).  and  that  passive  income  will 
not  be  considered  active  financing 
income  for  purposes  of  the  affiliated 
group  test  merely  because  that  income  is 
earned  by  a  member  of  the  group  that  is 
a  financial  services  entity  under  the 
entity  level  test. 

Paragraph  (e)(3)(iii)  provides  rules  for 
applying  the  eighty  percent  test  to 
partnerships.  "That  paragraph  has  been 
changed  to  conform  with  changes  to  the 
general  rule  in  paragraph  (e)(3)(i). 

Paragraph  (e)(4)  describies  incidental 
income  that  will  be  considered  to  be 
financial  services  income  if  earned  by  a 
financial  services  entity.  Several 
commenters  stated  that  the  rule 
regarding  debt-equity  conversions  was 
too  restrictive.  That  rule  has  been 
change  to  establish  that  income  received 
within  the  first  five  years  of  the 
conversion  is  incidental  income. 

Section  1.904-4(g)(l)  defines  the  term 
"noncontrolled  section  902  corporation." 
That  paragraph  has  been  changed  to 
make  it  clear  that,  in  general,  a 
controlled  foreign  corporation  is  not  a 
section  902  corporation  with  respect  to 
distributions  out  of  earnings  and  profits 
earned  during  periods  when  the 
corporation  is  a  controlled  foreign 
corporation. 

Paragraph  (g)(2)(iv)  concerning  the 
treatment  of  inclusions  under  section 
1293  has  been  reserved. 

Paragraph  (g)(3)  has  been  changed  to 
provide  that  dividends  from  a  CFC 
attributable  to  a  period  when  the  CFC 
was  neither  a  CFC  nor  a  noncontrolled 
section  902  corporation  will  be  treated 
as  dividends  from  a  noncontrolled 
section  902  corporation.  This  change  has 
been  made  because  it  is  consistent  with 
the  statute.  Two  commenters  suggested 
that  dividends  from  earnings 
attributable  to  periods  when  the  CFC 
was  neither  a  CFC  or  a  noncontrolled 
section  902  corporation  should  be 
characterized  under  look-through 
principles.  It  was  determined  that  there 
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was  no  statutory  basis  for  such 
treatment. 

Sections  l.g04-4(h)(3)  (ii)  and  (iii) 
relating  to  export  financing  interest  that 
is  received  or  accrued  by  a  financial 
service  entity  and  export  financing 
interest  that  is  high-withholding  tax 
interest  have  been  reserved. 

Section  1.9G4-4(j)  contains  a  special 
rule  relating  to  the  treatment  of  certain 
currency  gain  or  loss. 

Section  1.904-4(k)  relating  to  the 
priority  rules  has  been  reserved. 

Section  1.904-5    Look-through  rules  as 
applied  to  controlled  foreign 
corporations  and  other  entities. 

Section  1.904-5  provides  look-through 
rules  for  CFCs  and  other  entities, 
paragraph  (a)(1)  defines  the  term 
"separate  category"  of  income. 
Paragraph  (a)(2)  defines  the  term 
"controlled  foreign  corporation." 
Paragraph  (a)(3)  defines  the  term 
"United  States  shareholder."  This 
paragraph  has  been  changed  to  include 
affiliates  in  the  definition  of  a  "United 
States  shareholder." 

Section  1.904-5(c)(2)(i)  provides  that 
interest  that  is  received  or  accrued  from 
a  CFC  in  which  the  taxpayer  is  a  United 
States  shareholder  shall  be  treated  as 
income  in  a  separate  category  to  the 
extent  it  is  allocable  to  income  of  the 
CFC  in  that  category.  Paragraph  (c)(2)(ii) 
provides  rules  for  allocating  expenses  of 
a  CFC  to  the  income  of  the  CFC  in 
separate  categories  if  interest  is  paid  to 
a  United  States  shareholder  of  the  CFC 
(related  person  interest).  Pursuant  to 
section  954(b)(5),  this  paragraph 
provides  that  related  person  interest  is 
allocated  to  passive  income  of  the  CFC 
to  the  extent  of  such  passive  income  (the 
"netting  rule"). 

Two  commenters  suggested  that 
unrelated  person  interest  should  be 
allocated  to  passive  income  before 
related  person  interest.  One  commenter 
suggested  that  the  netting  rule  should  be 
applied  to  financial  services  income. 
These  changes  were  not  adopted 
because  they  lack  statutory  support. 

The  final  regulations  do,  however, 
change  paragraph  (c)(2)  in  some 
important  respects.  Under  the  final 
regulations,  non-interest  expenses  that 
are  not  definitely  related,  or  that  are 
definitely  related  to  all  classes  of 
income,  are  allocated  to  the  separate 
categories  after  the  allocation  of  related 
person  interest.  This  change  was  made 
to  avoid  the  creation  of  passive  losses 
and  because  it  seemed  more  consistent 
with  the  theory  underlying  the  netting 
rule  that  passive  investments  of  a 
controlled  foreign  corporation  that  are 
funded  by  related  person  debt  should  be 
treated  as  if  they  were  direct 


investments  of  the  related  person.  In 
addition,  the  final  regulations  have  been 
changed  to  combine  into  one  step  the 
allocation  of  these  non-definitely  related 
expenses  and  non-definitely  related 
third  person  interest.  This  change  is  a 
simplifying  change  and  is  consistent 
with  the  theory  of  the  netting  rule.  The 
final  regulations  also  provide  rules  for 
allocating  expenses  when  the  CFC 
allocates  interest  expense  on  a  gross 
income  basis.  This  rule  reflects  the 
anticipated  adoption  of  this  alternative 
in  §  1.861-8. 

Paragraph  (c)(4)(i)  provides  that 
dividends  shall  be  treated  as  income  in 
a  separate  category  in  proportion  to  the 
ratio  of  the  portion  of  earnings  and 
profits  attributable  to  income  in  such 
category  to  the  total  amount  of  earnings 
and  profits  of  the  CFC.  This  rule  has 
been  changed  to  make  it  clear  that  it 
applies  to  an  amount  included  in  gross 
income  under  section  951(a)(1)(B). 
Paragraph  (c)(4)(ii)  provides  a  special 
rule  for  dividends  attributable  to  loans 
made  to  the  CFC  payor  by  a  related 
person.  In  response  to  several 
comments,  this  rule  has  been  changed  to 
clarify  the  situations  in  which  it  will 
apply. 

Section  1.904-5(d)  concerning  the  de 
minimis  rule  for  subpart  F  income  has 
been  reserved  pending  the  passage  of 
the  technical  corrections  bill.  Several 
commenters  suggested  that  de  minimis 
rules  should  be  adopted  in  other 
contexts,  e.g.  for  partnership  income  or 
for  income  earned  directly  by  a  United 
States  person.  These  changes  were  not 
adopted  because  they  lack  statutory 
support. 

Section  1.904-5(g)  provides  for  the 
application  of  the  look-through  rules  to 
certain  foreign  source  payments 
between  related  United  States 
corporations.  The  final  regulations 
expand  the  types  of  entities  to  which  the 
look-through  rules  apply. 

Section  1.904-5(h)(l)  provides  rules  for 
the  application  of  the  look-through  rules 
to  partnerships.  Paragraph  (h)(2) 
provides  an  exception  to  the  look- 
through  rules  for  certain  less  than  10 
percent  general  and  limited  partnership 
interests.  Several  commenters  suggested 
that  the  exception  should  be  deleted. 
The  final  regulations  retain  the 
exception,  because  it  is  felt  that  these 
interests  are  properly  characterized  as 
passive  investments. 

In  response  to  comments,  paragraph 
(h)(4)  has  been  added  to  provide  rules 
for  valuing  a  partnership  interest. 

Section  1.904-5(1)  provides  rules  for 
the  application  of  the  look-through  rules 
to  related  CFCs.  Several  commenters 
suggested  that  the  definition  of  a  related 
CFC  be  expanded  to  include  all 


situations  in  which  there  is  10  percent 
common  ownership  of  the  CFCs  or  in 
which  the  CFC  owns  at  least  10  percent 
of  other  CFCs.  This  change  was  not 
adopted  because  it  was  felt  that  it 
would  allow  significant  dilution  of  the 
ownership  requirements  when  income  is 
paid  tlu^ugh  tiers.  In  response  to 
comments,  these  rules  have  been 
expanded  to  provide  rules  for 
determining  when  entities  other  than 
CFCs  are  related. 

Section  1.904-5(j)  concerning  the 
application  of  the  look-through  rules  to 
passive  foreign  investment  company 
inclusions  has  l}een  reserved. 

Section  1.904-5(k)  provides  ordering 
rules  for  purposes  of  determining  the 
character  of  income  received  or  accrued 
by  a  person  from  a  related  person  if  the 
payor  or  another  related  person  also 
receives  or  accrues  income  from  the 
recipient  and  the  look-through  rules 
apply  to  the  income  in  all  cases.  These 
rules  have  been  clarified  to  deal  with 
partnership  distributions  and  offsetting 
interest  payments  when  more  than  two 
related  persons  are  involved. 

Section  1.904-5(1)  provides  rules  for 
the  application  of  section  904(g]  to 
income  of  a  CFC.  The  application  of 
section  904(g)  to  income  of  United 
States-owned  foreign  corporations  other 
than  CFCs  is  not  addressed  in  these 
rules.  Paragraph  (l)(2)  has  been  changed 
to  reflect  the  changes  to  the  treatment  of 
related  person  interest. 

Section  1.904-5(n)  provides  rules  for 
the  order  of  application  of  sections  904 
(d)  and  (g).  This  rule  does  not  address 
how  principles  similar  to  those  of 
section  904(f)  apply  to  income  earned  at 
the  CFC  level  because  the  Service  is  still 
considering  this  issue.  See  Notice  88-71, 
1988-27  I.R.B.  17,  for  the  effect  of  deficits 
in  one  separate  category  on  earnings 
and  profits  in  other  categories. 

Section  1.904-6    Allocation  of  taxes. 

Section  1.904-6  provides  rules  for  the 
allocation  of  taxes  to  a  separate 
category  of  income.  Paragraph  (a)(1) 
provides  the  general  rule  for  allocating 
taxes  to  separate  categories  of  income. 
This  rule  has  been  changed  to  make  it 
clear  'hat  the  principles  of  section 
954(b)(5)  apply  for  purposes  of 
determining  the  net  amount  of  income  in 
a  separate  category.  In  response  to 
comments,  paragraph  (8)(l)(iii)  has  been 
added  to  provide  rules  for  apportioning 
taxes  to  groups  of  passive  income  for 
purposes  of  the  high-tax  kickout.  One 
commenter  suggested  that  foreign  taxes 
should  be  allocated  on  a  multi-year 
basis.  This  suggestion  was  not  adopted. 
Paragraph  (a)(2)  provides  a  special  rule 
for  the  treatment  of  foreign  taxes 
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allocable  to  certain  dividends  from 
noncontrolled  section  902  corporations. 
An  example  has  been  added  that 
clarifies  the  application  of  this 
paragraph. 

Section  1.904-e(bKl)  provides  rules 
for  die  detennination  of  foreign  taxes 
deemed  paid  under  sections  902  and  960 
for  taxes  allocated  to  different 
categories  of  income.  The  proposed 
regulations  provided  a  special  allocation 
rule  for  taxes  on  income  excluded  from 
subpart  F  under  section  954(b)(4].  In 
response  to  comments,  this  rule  has 
been  eliminated. 

Section  1.904-7    Transition  rules. 

Section  1.904-7  provides  transition 
rules  for  the  application  of  section 
904(d).  The  heading  of  paragraph  (a)(1) 
has  been  modified  to  refer  to  controlled 
foreign  corporations  because  some 
taxpayers  were  incorrectly  reading  this 
paragraph  as  applying  to  distributions 
from  noncontrolled  corporations  out  of 
pre-effective  date  earnings.  Under  the 
rules  of  S  1.904-4(g)(l).  distribuUons 
from  a  noncontrolled  section  902 
corporation  are  treated  as  distributions 
from  a  noncontrolled  section  902 
corporation  even  if  out  of  pre-effective 
date  earnings  and  profits. 

Paragraph  (e)  provides  a  rule  for  the 
characterization  of  amounts  subject  to 
recapture  under  section  585(c).  This  rule 
has  been  changed  to  provide  that  the 
recapture  income  can  be  treated  as 
attributable  to  high-withholding  tax 
interest  if  the  taxpayer  establishes  to 
the  satisfaction  of  the  Secretary  that  the 
recapture  amount  is  attributable  to  high- 
withholding  tax  interest.  In  determining 
whether  recapture  income  is  attributable 
to  high-withholding  tax  interest  or 
fmancial  services  income,  the  transition 
rule  of  section  1201(e)(2)  of  the  Tax 
Reform  Act  of  1986  will  be  taken  into 
account  to  the  extent  this  rule  is 
applicable  in  the  recapture  year. 

Section  701  of  the  Act  (relating  to  the 
limitation  on  the  use  of  foreign  tax 
credits  against  minimum  tax  liability) 
shall  apply  notwithstanding  any  treaty 
provisions  in  effect  on  the  date  of 
enactment  of  the  Act. 

Special  Analyses 

It  has  been  determined  that  this  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  Regulatory 
Impact  Analysis  is  therefore  not 
required.  The  Internal  Revenue  Service 
has  also  concluded  that  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  regulations  do 
not  constitute  regulations  subject  to  the 


Regulatory  Flexibility  Act  (5  U.S.a 
chapter  6). 

Drafting  Infonnatfon 

The  principal  author  of  this  regulation 
is  Carolyn  M.  DuPuy  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
other  personnel  from  oCnces  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  substance 
and  style. 

List  of  Subjects  In  26  CFR 1  JSl-l 
Thiough  1.997-1 

Income  taxes.  Aliens,  Exports,  DISC, 
Foreign  investments  in  U.S.,  Foreign  tax 
credit.  FSC,  Sources  of  income.  United 
States  investments  abroad. 

Adopdon  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

Income  Tax  Regulations 

PART 1-{AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  *  Sections 
1.904-4  through  1.904-7  also  issued  under  26 
U.S.C.  904(d)(5).  •  •  • 

Par.  2.  Sections  1.904-4  and  1.904-5 
are  removed.  New  §  1.904-0  is  added 
immediately  before  §  1.904-1.  New 
S  1.904-4  through  S  1-904-7  are  added 
immediately  after  §  1.904-3.  The  added 
sections  read  as  follows: 

§  1.904-0    Outline  of  regulation  provisions 
for  section  904. 

(I)  Reserved. 

(II)  Reserved. 

(III)  Reserved. 

(IV)  §  1.904-4    Separate  application 
of  section  904  with  respect  to  certain 
categories  of  income. 

(a)  In  general. 

(b)  Passive  income. 
(1)  In  general. 

(1)  Rule. 

(11)  Example. 

(2)  Active  rents  or  royalties, 
(i)  In  general. 

(ii)  Exception  for  certain  rents  and 
royalties, 
(ill)  Unrelated  person. 
(Iv)  Example. 

(c)  High-Taxed  Income. 

(1)  In  general. 

(2)  Grouping  of  items  of  income  in 
order  to  determine  whether  passive 
Income  is  high-taxed  income. 

(i)  Effective  date. 

(ii)  Allocation  and  apportionment  of 
expenses. 


(3)  Amounts  received  or  accrued  by 
United  States  persons. 

(4)  Income  of  controlled  foreign 
corporations  and  foreign  branches. 

(i)  Income  from  sources  within  the 
QBU's  country  of  operation. 

(ii)  Income  from  sources  without  the 
QBU's  country  of  operation. 

(ill)  Determination  of  the  source  of 
income. 

(5)  Special  rules. 

(I)  Certain  rents  and  royalties. 

(ii)  Treatment  of  partnership  income. 

(ill)  Currency  gain  or  loss  on 
distributions  out  of  previously  taxed 
income. 

(6)  Application  of  this  paragraph  to 
additional  taxes  paid  or  deemed  paid  in 
the  year  of  receipt  of  previously  taxed 
income. 

(i)  Determination  made  in  year  of 
inclusion. 

(II)  Exceptions. 

(iii)  Allocation  of  foreign  taxes 
Imposed  on  distributions  of  previously 
taxed  income. 

(iv)  Increase  in  taxes  paid  by 
successors. 

(7)  Application  of  this  paragraph  to 
certain  reductions  of  tax  on 
distributions  of  Income. 

(1)  In  general. 

(ii)  Allocation  of  reductions  of  foreign 
tax. 
(iii)  Interaction  with  section  954(b)(4). 

(8)  Redeterminations  of  foreign  tax. 

(9)  Examples. 

(d)  High  withholding  tax  interest. 

(e)  Financial  services  Income. 

(1)  In  general. 

(2)  Active  financing  Income. 
(1)  Income  included. 

(3)  Financial  services  entities. 
(1)  In  general. 

(ii)  Special  rule  for  affiliated  groups. 
(Hi)  Treatment  of  partnerships  and 
other  pass-through  entities. 

(A)  Rule. 

(B)  Examples. 

(4)  Definition  of  incidental  income, 
(i)  In  general. 

(A)  Rule. 

(B)  Examples. 

(ii)  Income  that  is  not  incidental 
income. 

(5)  Exceptions. 

(f)  Shipping  income. 

(g)  Non-controlled  section  902 
corporations. 

(1)  Definition. 

(2)  Treatment  of  dividends  for  each 
separate  non-controlled  section  902 
corporation. 

(i)  In  general. 

(ii)  Special  rule  for  dividends  received 
by  a  controlled  foreign  corporation. 

(ill)  Special  rule  for  high  withholding 
tax  interest. 
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(iv)  Treatment  of  inclusioiM  under 
section  1293. 

(3)  Special  rule  for  controlled  foreign 
corporations. 

(4)  Examples. 

(h)  Export  financing  interest 

(1)  Definitions. 

(i)  Export  financing  interest 
(ii)  Fair  market  value, 
(iii)  Related  person. 

(2)  Treatment  of  export  financing 
interest. 

(3)  Interaction  of  export  financing 
interest  and  related  person  factoring 
income. 

(i)  Export  financing  interest  that  is 
also  related  person  factoring  income. 

(ii)  Export  financing  interest  that  is 
received  and  accrued  by  a  financial 
services  entity. 

(iii)  Export  financing  interest  that  is 
high  withholding  tax  interest. 

(iv)  Examples. 

(v)  Income  eligible  for  section 
864(d)(7)  exception  (same  country 
exception)  from  related  person  factoring 
treatment. 

(A)  Income  other  than  interest 

(B)  Interest  income. 

(C)  Examples. 

(i)  Interaction  of  section  907(c)  and 
income  described  in  this  section. 

(j)  Special  rule  for  certain  currency 
gains  and  losses. 

(k)  Priority  rules. 

(V)  §  1.904-5   Look  through  rules  as 
applied  to  controlled  foreign 
corporations  and  other  entities. 

(a)  Definitions. 

(b)  In  general. 

(c)  Rules  for  specific  types  of 
inclusions  and  payments. 

(1)  Subpart  F  inclusions. 

(1)  Rule. 

(ii)  Examples. 

(2)  Interest. 

(I)  In  general. 

(II)  Allocating  expenses  Including 
interest  paid  to  a  related  person. 

(iii)  Definitions. 

(A)  Value  of  assets  and  reduction  in 
value  of  assets  and  gross  income. 

(B)  Related  person  debt  allocated  to 
passive  assets. 

(iv)  Examples. 

(3)  Rents  and  royalties. 

(4)  Dividends. 

(i)  Look-through  rule, 
(ii)  Special  rule  for  dividends 
attributable  to  certain  loans. 
(Hi)  Examples. 

(d)  Effect  of  exclusions  from  Subpart  F 
income. 

(1)  De  minimis  amount  of  Subpart  F 
income. 

(2)  Exception  for  certain  income 
subject  to  high  foreign  tax. 

(3)  Examples. 

(e)  Treatment  of  Subpart  F  income  in 
excess  of  70  percent  of  gross  income. 


(1)  Rule. 

(2)  Example. 

(f)  Modifications  of  look-through  rules 
for  certain  income. 

(1)  High  withholding  tax  interest. 

(2)  Dividends  fi-om  a  non-controlled 
section  902  corporation. 

(3)  Distributions  from  a  FSC. 

(4)  Example. 

(g)  Application  of  the  look-throu^ 
rules  to  certain  domestic  corporations. 

(h)  AppUcation  of  the  look-through 
rules  to  partnerships  and  other  pass- 
through  entities. 

(1)  General  rule. 

(2)  Exception  for  certain  partnership 
interests. 

(i)  Rule. 

(11)  Exceptions. 

(3)  Income  from  the  sale  of  a 
partnership  interest. 

(4)  Value  of  a  partnership  Interest. 

(1)  Application  of  Iook-tlm)ugh  rules  to 
related  entities. 

(1)  In  general. 

(2)  Exception  for  distributive  shares  of 
partnership  income. 

(3)  Special  rule  for  payments  fit>m 
foreign  parents  to  domestic  subsidiaries. 

(j)  Look-through  rules  applied  to 
passive  foreign  investment  company 
industries. 

(k)  Ordering  rules. 

(1)  In  general. 

(2)  Specific  rules. 
(I)  Examples. 

(m)  Application  of  section  904  (g) 

(1)  In  general. 

(2)  Treatment  of  interest  payments. 

(3)  Examples. 

(4)  Treatment  of  dividend  payments. 
(1)  Rule. 

(ii)  Determination  of  earnings  and 
profits  from  United  States  sources, 
(iii)  Example. 

(5)  Treatment  of  Subpart  F  inclusions, 
(i)  Rule. 

(ii)  Example. 

(6)  Treatment  of  section  78  amount. 

(7)  Coordination  with  treaties. 

(n)  Order  of  application  of  sections 
904  (d)  and  (g).    . 

(0)  Effective  date. 

(VI)  §  1.904S   Allocation  of  taxes. 

(a)  Allocation  of  taxes  to  a  separate 
category  or  categories  of  income. 

(1)  In  general. 

(i)  Taxes  related  to  a  separate 
category  of  income. 

(ii)  Apportionment  of  taxes  related  to 
more  than  one  separate  category. 

(iii)  Apportionment  of  taxes  for 
purposes  of  applying  the  high  tax 
income  test. 

(2)  Treatment  of  certain  dividends 
from  non-controlled  section  902 
corporations. 

(b)  Application  of  paragraph  (a)  to 
sections  902  and  960. 


(1)  Determination  of  foreign  taxes 
deemed  paid. 

(2)  Distributions  received  trom  foreign 
corporations  that  are  excluded  from 
gross  income  under  section  9S9(b). 

(3)  Application  of  section  78. 

(4)  Increase  in  limitation, 
(c)  Examples. 

(VII)  §  1.904-7    Transition  rules. 

(a)  Characterization  of  distributions 
and  section  951(a)(1)(B)  inclusions  of 
earnings  of  a  controlled  foreign 
corporation  accumulated  in  taxable 
years  beginning  before  January  1, 1987 
during  taxable  years  of  both  the  payor 
controlled  foreign  corporation  and  the 
recipient  which  begin  after  December 
31, 1986. 

(1)  In  general. 

(2)  Limitation  on  estabUshing  the 
character  of  earnings  and  profits. 

(b)  Application  of  look-through  rules 
to  distributions  (including  deemed 
distributors)  and  payments  by  an  entity 
to  a  recipient  when  one's  taxable  year 
begms  before  January  1, 1987  and  the 
other's  taxable  year  begins  after 
December  31. 1986. 

(1)  In  general. 

(2)  Payor  of  interest  rents,  or  royalties 
is  subject  to  the  Act  and  recipient  is  not 
subject  to  the  Act. 

(3)  Recipient  of  interest  rents,  or 
royalties  is  subject  to  the  Act  and  payor 
is  not  subject  to  the  Act. 

(4)  Recipient  of  dividends  and  subpart 
F  inclusions  is  subject  to  the  Act  and 
payor  is  not  subject  to  the  Act 

(5)  Examples. 

(c)  Installment  sales. 

(d)  Special  effective  date  for  high 
withholding  tax  interest  earned  by 
persons  with  respect  to  qualified  loans 
described  in  section  1201(e)(2)  of  the 
Act 

(e)  Treatment  of  certain  recapture 
income. 

§1.904-4   Separata  application  Of  saciien 
904  wWi  respect  to  ewtaln  catagorlas  of 
Income. 

(a)  In  general.  A  taxpayer  is  required 
to  compute  a  separate  foreign  tax  credit 
limitation  for  income  received  or 
accrued  in  a  taxable  year  that  is 
described  in  section  904(d)(1)(A) 
(passive  income),  (B)  (high  withholding 
tax  interest),  (C)  (financial  services 
income),  (D)  (shipping  income],  (E) 
(dividends  from  each  noncontrolled 
section  902  corporation),  (F)  (dividends 
from  a  DISC  or  former  DISC).  (G) 
(foreign  trade  income),  (H)  (distributions 
fitjm  a  FSC  or  former  FSC),  or  (I) 
(general  limitation  income). 

(b)  Passive  income — (1)  In  general — 
(1)  Rule.  The  term  "passive  income" 
means  any — 
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(A)  Income  received  or  accrued  by 
any  person  that  is  of  a  kind  that  would 
be  foreign  personal  holding  company 
income  (as  defined  in  section  954(c))  if 
the  taxpayer  were  a  controlled  foreign 
corporation,  including  any  amount  of 
gain  on  the  sale  or  exchange  of  stock  in 
excess  of  the  amount  treated  as  a 
dividend  under  section  1248;  or 

(B)  Amount  includible  in  gross  income 
under  section  551  or  section  1293. 

Passive  income  does  not  include  any 
income  that  is  also  described  in  section 
g04(d)(l)  (B)  through  (H).  any  export 
fmancing  interest  (as  defined  in  section 
904(d)(2)(G)  and  paragraph  (h)  of  this 
section),  any  high-taxed  income  (as 
defined  in  section  g04(d)(2)(F)  and 
paragraph  (c)  of  this  section),  or  any 
foreign  oil  and  gas  extraction  income  (as 
defined  in  section  g07(c)).  In  determining 
whether  any  income  is  of  a  kind  that 
would  be  foreign  personal  holding 
company  income,  the  rules  of  section 
8e4(d)(6)  shall  apply  only  in  the  case  of 
income  of  a  controlled  foreign 
corporation  (as  defined  in  section  957). 

(ii)  Example.  The  following  example 
illustrates  the  application  of  paragraph 
(b)(l)(i]  of  this  section: 

P  is  a  domestic  corporation  with  a  branch 
in  foreign  country  X.  P  does  not  have  any 
Tinancial  services  income.  For  1988.  P  has  a 
net  foreign  currency  gain  that  would  not 
constitute  foreign  personal  holding  company 
income  if  P  were  a  controlled  foreign 
corporation  because  the  gain  is  directly 
related  to  the  business  needs  of  P.  The 
currency  gain  is,  therefore,  general  limitation 
income  to  P  because  it  is  not  income  of  a  kind 
that  would  be  foreign  personal  holding 
company  income. 

(2)  Active  rents  or  royalties — (i)  In 
general.  Passive  income  does  not 
include  any  rents  or  royalties  that  are 
derived  in  the  active  conduct  of  a  trade 
or  business  and  received  from  a  person 
who  is  an  unrelated  person.  Except  as 
provided  in  paragraph  (b)(2)(ii)  of  this 
section,  the  principles  of  S  1.954-2(d)(l) 
shall  apply  in  determining  whether  rents 
or  royalties  are  derived  in  the  active 
conduct  of  a  trade  or  business.  For  this 
purpose,  the  term  "taxpayer"  shall  be 
substituted  for  the  term  "controlled 
foreign  corporation"  if  the  recipient  of 
the  rents  or  royalties  is  not  a  controlled 
foreign  corporation. 

(ii)  Exception  for  certain  rents  and 
royalties.  Rents  or  royalties  are 
considered  derived  in  the  active  conduct 
of  a  trade  or  business  by  a  United  States 
person  or  by  a  controlled  foreign 
corporation  (or  other  entity  to  which  the 
look-through  rules  apply)  for  purposes  of 
section  904  (but  not  for  purposes  of 
section  954)  if  the  requirements  of 
section  954(c)(2)(A)  are  satisfied  by  one 
or  more  corporations  that  are  members 


of  an  affiliated  group  of  corporations 
(within  the  meaning  of  section  1504(a) 
without  regard  to  section  lS04(b)(3))  of 
which  the  recipient  is  a  member. 

(iii)  Unrelated  penon.  For  purposes  of 
this  paragraph  (b)(2),  a  person  is 
considered  to  be  an  unrelated  person  if 
the  person  is  not  a  related  person  within 
the  meaning  of  section  954(d)(3).  without 
regard  to  whether  the  relationship 
described  in  section  954(d)(3)  is  between 
a  controlled  foreign  corporation  and 
another  person  or  between  two  persona 
neither  one  of  which  is  a  controlled 
foreign  corporation. 

(iv)  Example.  The  following  example 
illustrates  the  application  of  paragraph 
(b)(2)(ii)  of  this  section. 

Example.  Controlled  foreign  corporation  S 
is  a  wholly-owned  subsidiary  of  P.  a 
domestic  corporation.  S  is  regularly  engaged 
in  the  restaurant  franchise  business.  P 
licenses  trademarks,  tradenames,  certain 
know-how,  related  services,  and  certain 
restaurant  designs  for  which  S  pays  P  an 
arm's  length  royalty.  P  is  regularly  engaged  in 
the  development  and  licensing  of  such 
property.  The  royalties  received  by  P  for  the 
use  of  its  property  are  allocable  under  the 
look-through  rules  of  S  1-904-5  to  the 
royalties  S  receives  from  the  franchisees.  All 
of  the  franchisees  are  unrelated  to  S  or  P  and 
operate  in  S's  country  of  incorporation.  S 
does  not  satisfy,  but  P  does  satisfy,  the  active 
trade  or  business  requirements  of  {  1.954- 
2(d)(1).  The  royalty  income  earned  by  S  with 
regard  to  its  franchisees  is  foreign  personal 
holding  company  income  that  is  general 
limitation  income,  and  the  royalties  paid  to  P 
are  general  limitation  income  to  P. 

(c)  High-taxed  income — (1)  In  general. 
Income  received  or  accrued  by  a  United 
States  person  that  would  otherwise  be 
passive  income  shall  not  be  treated  as 
passive  income  if  the  income  is 
determined  to  be  high-taxed  income. 
Income  shall  be  considered  to  be  high- 
taxed  income  if.  after  allocating 
expenses  of  the  United  States  person  to 
that  income,  the  sum  of  the  foreign 
income  taxes  paid  or  accrued  by  the 
United  States  person  with  respect  to 
such  income  and  the  foreign  taxes 
deemed  paid  or  accrued  by  the  United 
States  person  with  respect  to  such 
income  under  section  902  or  section  960 
exceeds  the  highest  rate  of  tax  specified 
in  section  1  or  section  11,  whichever 
applies  (and  with  reference  to  section  15 
if  applicable),  multiplied  by  the  amount 
of  such  income  (including  the  amount 
treated  as  a  dividend  under  section  78). 
If,  after  application  of  this  paragraph, 
income  that  would  otherwise  be  passive 
income  is  determined  lo  be  high-taxed 
income,  it  shall  be  treated  as  general 
limitation  income,  and  any  taxes 
imposed  on  that  income  shall  be 
considered  related  to  general  limitation 
income  under  9  1.904-6.  Income  and 


taxes  shall  be  translated  at  the 
appropriate  rates,  as  determined  under 
sections  986  and  989  and  the  regulations 
thereunder,  before  application  of  this 
paragraph. 

(2)  Grouping  of  items  of  income  in 
Older  to  determine  whether  passive 
income  is  high-taxed  income — (i) 
Effective  Date.  For  purposes  of 
determining  whether  passive  income  is 
high-taxed  income,  the  grouping  rules  of 
paragraphs  (c)(3).  (c)(4).  and  (c)(5)  of 
this  section  apply  to  taxable  years 
beginning  after  December  31. 1987.  See 
notice  87-6  for  the  grouping  rules 
applicable  to  taxable  years  beginning 
after  December  31, 1986  and  before 
January  1, 1988. 

(ii)  Allocation  and  apportionment  of 
expenses.  For  purposes  of  determining 
whether  passive  income  is  high-taxed, 
expenses  shall  be  allocated  and 
apportioned  to  each  of  the  groups  of 
passive  income  (described  in 
paragraphs  (c)(3).  (c)(4),  and  (c)(5)  of 
this  section)  under  the  rules  of  S  1.861-8. 
Taxpayers  that  allocate  and  apportion 
interest  expense  on  an  asset  basis  may 
nevertheless  apportion  passive  interest 
expense  among  the  groups  of  passive 
income  on  a  gross  income  basis. 

(3)  Amounts  received  or  accrued  by 
United  States  persons.  Except  as 
provided  in  paragraph  (c)(5)  of  this 
section,  all  passive  inoome  received  by 
a  United  States  person  shall  be  subject 
to  the  rules  of  this  paragraph  (c)(3). 
However,  subpart  F  inclusions  that  are 
passive  income  and  income  that  is 
earned  by  a  United  States  person 
through  a  foreign  qualified  business  unit 
(foreign  QBU)  that  is  passive  income 
shall  be  subject  to  the  rules  of  this 
paragraph  only  to  the  extent  provided  in 
paragraph  (c)(4)(ii)  of  this  section.  For 
purposes  of  this  section,  a  foreign  QBU 
is  a  QBU  (as  defined  in  section  989(a)) 
other  than  a  controlled  foreign 
corporation,  ttiat  has  its  principal  place 
of  business  outside  the  United  States. 
These  rules  shall  apply  whether  the 
income  is  received  fi-om  a  controlled 
foreign  corporation  of  which  the  United 
States  person  is  a  United  States 
shareholder  or  from  any  other  person. 
For  purposes  of  determining  whether 
passive  income  is  high-taxed  income, 
the  following  rules  apply: 

(i)  All  passive  income  received  during 
the  taxable  year  that  is  subject  to  a 
withholding  tax  of  fifteen  percent  or 
greater  shall  be  treated  as  one  item  of 
income. 

(ii)  All  passive  income  received  during 
the  taxable  year  that  is  subject  to  a 
withholding  tax  of  less  than  fifteen 
percent  (but  greater  than  zero)  shall  be 
treated  as  one  item  of  income. 
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(iii)  All  passive  income  received 
during  the  taxable  year  that  is  subject  to 
no  withholding  tax  shall  be  treated  as 
one  item  of  income. 

(4)  Income  of  controlled  foreign 
corporations  and  foreign  branches. 
Except  as  provided  in  paragraph  (c)(5) 
of  this  section,  all  amounts  included  in 
the  gross  income  of  a  United  States 
shareholder  under  section  951(a)(1)  for  a 
particular  year  that  (after  application  of 
the  look-through  rules  of  section 
g04(d)(3)  and  §  1.904-5)  are  attributable 
to  passive  income  received  or  accrued 
by  a  controlled  foreign  corporation  and 
all  amounts  received  or  accrued  by  a 
United  States  person  through  a  foreign 
QBU  shall  be  subject  to  the  rules  of  this 
paragraph  (c)(4).  These  rules  shall  be 
applied  separately  to  inclusions  with 
respect  to  each  controlled  foreign 
corporation  of  which  the  taxpayer  is  a 
United  States  shareholder.  These  rules 
shall  also  be  applied  separately  to 
income  attributable  to  each  foreign  QBU 
of  a  United  States  person  and  to  each 
QBU  of  a  controlled  foreign  corporation 
or  any  other  entity  subject  to  the  look- 
through  rules  of  §  1.904-5. 

(i)  Income  from  sources  within  the 
QBU's  country  of  operation.  Passive 
income  fiY)m  sources  within  the  QBU's 
country  of  operation  shall  be  treated  as 
one  item  of  income. 

(ii)  Income  from  sources  without  the 
QBU's  country  of  operation.  Passive 
income  from  sources  without  the  QBU's 
country  of  operation  shall  be  grouped  on 
the  basis  of  the  withholding  tax  imposed 
on  that  income  as  provided  in  paragraph 
(c)(3)  (i)  through  (iii)  of  this  section. 

(iii)  Determination  of  the  source  of 
income.  For  purposes  of  this  paragraph 
(c)(4),  income  will  be  determined  to  be 
from  sources  within  or  without  the 
QBU's  country  of  operation  under  the 
laws  of  the  foreign  country  of  the  payor 
of  the  income. 

(5)  Special  rules — (i)  Certain  rents 
and  royalties.  All  items  of  rent  or 
royalty  income  to  which  an  item  of  rent 
or  royalty  expense  is  directly  allocable 
shall  be  treated  as  a  single  item  of 
income  and  shall  not  be  grouped  with 
other  amounts. 

(ii)  Treatment  of  partnership  income. 
A  partner's  distributive  share  of 
partnership  income  that  is  not  subject  to 
the  look-through  rules  and  that  is 
treated  as  passive  income  under  §  1.904- 
5(h)(2)  shall  be  treated  as  a  single  item 
of  income  and  shall  not  be  grouped  with 
other  amounts.  A  distributive  share  of 
partnership  income  that  is  treated  as 
passive  income  under  the  look-through 
rules  shall  be  grouped  according  to  the 
ndes  in  paragraph  (c)(4)  of  this  section 
that  are  applicable  to  subpart  F 
inclusions. 


(iii)  Currency  gain  or  loss  on 
distributions  out  of  previously  taxed 
income.  Any  currency  gain  or  loss  with 
respect  to  a  distribution  received  by  a 
United  States  shareholder  of  previously 
taxed  earnings  and  profits  that  is 
recognized  under  section  986(c)  and  that 
is  treated  as  an  item  of  passive  income 
shall  be  treated  as  an  item  of  passive 
income  that  is  subject  to  no  withholding 
tax  for  purposes  of  paragraph  (c)(3)  of 
this  section,  unless  the  distribution  is 
received  by  a  controlled  foreign 
corporation  or  a  foreign  QBU  of  the 
United  States  shareholder.  Any  currency 
gain  or  loss  with  respect  to  a 
distribution  of  previously  taxed  earnings 
and  profits  that  is  recognized  under 
section  986(c)  and  that  is  treated  as 
passive  income,  and  that  is  received  by 
a  controlled  foreign  corporation  or  a 
foreign  QBU  of  a  United  States  person 
shall  be  treated  as  an  item  of  passive 
income  from  sources  within  the  QBU's 
country  of  operation  for  purposes  of 
paragraph  (c)(4)  of  this  section.  The 
preceding  sentence  shall  be  applied 
separately  for  each  foreign  QBU  of  the 
United  States  person  and  for  each  QBU 
of  a  controlled  foreign  corporation. 

(6)  Application  of  this  paragraph  to 
additional  taxes  paid  or  deemed  paid  in 
the  year  of  receipt  of  previously  taxed 
income — (i)  Determination  made  in  year 
of  inclusion.  The  determination  of 
whether  an  amount  included  in  gross 
income  under  section  951(a)  is  high- 
taxed  income  shall  be  made  in  the 
taxable  year  the  income  is  included  in 
the  gross  income  of  the  United  States 
shareholder  under  section  951(a) 
(hereinafter  the  "taxable  year  of 
inclusion").  Any  increase  in  foreign 
taxes  paid  or  accrued,  or  deemed  paid 
or  accrued,  when  the  taxpayer  receives 
an  amount  that  is  excluded  from  gross 
income  under  section  959(a)  and  that  is 
attributable  to  a  controlled  foreign 
corporation's  earnings  and  profits 
relating  to  the  amount  previously 
included  in  gross  income  will  not  be 
considered  in  determining  whether  the 
amount  included  in  income  in  the 
taxable  year  of  inclusion  is  high-taxed 
income. 

(ii)  Exceptions.  Paragraph  (c)(6)(i)  of 
this  section  shall  not  apply  to  an 
increase  in  tax  in  a  case  in  which  the 
taxpayer  is  required  to  adjust  its  foreign 
taxes  in  the  year  of  inclusion  under 
section  905(c).  Paragraph  (c)(6)(i)  of  this 
section  shall  also  not  apply  to  the  extent 
that  the  taxpayer  receives  a  distribution 
of  earnings  and  profits  that  is  excluded 
from  gross  income  under  section  959(a], 
the  disUibuiion  is  received  prior  to  the 
day  that  the  taxpayer  files  its  return  for 
the  taxable  year  of  inclusion  of  the 
amount  to  which  the  distribution  is 


attributable,  and  the  distribution  is 
received  in  the  "prefiling  period."  For 
this  purpose  the  "prefiling  period"  is  the 
period  ending  90  days  prior  to  the  due 
date  of  the  return  (determined  with 
extensions)  for  the  taxable  year  of 
inclusion.  In  such  a  case,  for  purposes  of 
determining  whether  the  amount 
included  in  income  in  the  taxable  year 
of  inclusion  is  high-taxed  income,  the 
United  States  shareholder  shall  consider 
as  taxes  attributable  to  that  inclusion  all 
foreign  taxes  paid  or  accrued,  or 
deemed  paid  or  accrued,  prior  to  the  end 
of  the  prefiling  period  with  respect  to 
that  inclusion.  A  United  States 
shareholder  may  also  elect  to  consider 
as  taxes  paid  or  accrued,  or  deemed 
paid  or  accrued,  with  respect  to  the 
inclusion  all  foreign  taxes  paid  or 
accrued  or  deemed  paid  or  accrued  after 
the  end  of  the  prefiling  period  but  before 
the  taxpayer  files  its  return  for  the  year 
of  inclusion. 

(iii)  Allocation  of  foreign  taxes 
imposed  on  distributions  of  previously 
taxed  income.  If  an  item  of  income  is 
considered  high-taxed  income  in  the 
year  of  inclusion  and  paragraph  (c)(6)(i) 
of  this  section  applies,  then  any  increase 
in  foreign  income  taxes  imposed  with 
respect  to  that  item  shall  be  considered 
to  be  related  to  general  Umitation 
income.  If  an  item  of  income  is  not 
considered  to  be  high-taxed  income  in 
the  taxable  year  of  inclusion  and 
paragraph  (c)(6)(i)  of  this  section 
applies,  the  following  rules  shall  apply. 
The  taxpayer  shall  treat  an  increase  in 
taxes  paid  or  accrued,  or  deemed  paid 
or  accrued,  on  any  distribution  of  the 
earnings  and  profits  attributable  to  the 
amount  included  in  gross  income  in  the 
taxable  year  of  inclusion  as  taxes 
related  to  passive  income  to  the  extent 
of  the  excess  of  the  product  of  (A)  the 
highest  rate  of  tax  in  section  11 
(determined  with  regard  to  section  15 
and  determined  as  of  the  year  of 
inclusion)  and  (B)  the  amount  of  the 
inclusion  (after  allocation  of  parent 
expenses]  over  (C)  the  taxes  paid  or 
accrued,  or  deemed  paid  or  accrued,  in 
the  year  of  inclusion.  The  taxpayer  shall 
treat  any  taxes  paid  or  accrued,  or 
deemed  paid  or  accrued,  on  the 
distribution  in  excess  of  this  amount  as 
taxes  related  to  general  limitation 
income.  If  these  additional  taxes  are  not 
creditable  in  the  year  of  distribution  the 
carryover  rules  of  section  904(c)  apply. 
For  purposes  of  this  paragraph,  the 
foreign  tax  on  a  subpart  F  inclusion 
shall  be  considered  increased  on 
distribution  of  the  earnings  and  profits 
associated  with  that  inclusion  if  the 
total  of  taxes  paid  and  deemed  paid  on 
the  inclusion  and  the  distribution  (taking 
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into  account  any  reductions  in  tax  and 
any  withholding  taxes)  is  greater  than 
the  total  taxes  deemed  paid  in  the  year 
of  inclusion.  Any  foreign  currency  loss 
associated  with  the  earnings  and  profits 
that  are  distributed  with  respect  to  the 
inclusion  is  not  to  be  considered  as 
giving  rise  to  an  increase  in  tax. 

(iv)  Increase  in  taxes  paid  by 
successors.  [Reserved) 

(7)  Appiication  of  this  paragraph  to 
certain  reductions  of  tax  on 
distributions  of  income — (i)  In  general. 
If  the  effective  rate  of  tax  imposed  by  a 
foreign  country  on  income  of  a  foreign 
corporation  that  is  included  in  a 
taxpayer's  gross  income  is  reduced 
under  foreign  law  on  distribution  of  such 
income,  the  rules  of  this  paragraph  (c) 
apply  at  the  time  that  the  income  is 
included  in  the  taxpayer's  gross  income 
without  regard  to  the  possibility  of 
subsequent  reduction  of  foreign  tax  on 
the  distribution.  If  the  inclusion  is 
considered  to  be  high-taxed  income, 
then  the  taxpayer  shall  treat  the 
inclusion  as  general  limitation  income. 
When  the  foreign  corporation  distributes 
the  earnings  and  proflts  to  which  the 
inclusion  was  attributable  and  the 
foreign  tax  on  the  inclusion  is  reduced, 
then  the  taxpayer  shall  redetermine 
whether  the  inclusion  should  be 
considered  to  be  high-taxed  income 
provided  that  a  redetermination  of 
United  States  tax  liability  is  required 
under  section  905(c).  If,  taking  into 
account  the  reduction  in  foreign  tax,  the 
inclusion  would  not  have  been 
considered  high-taxed  income,  then  the 
taxpayer,  in  redetermining  its  United 
States  tax  liability  for  the  year  or  years 
affected,  shall  treat  the  inclusion  and 
the  associated  taxes  (as  reduced  on  the 
distribution)  as  passive  income  and 
taxes.  See  section  905(c)  and  the 
regulations  thereunder  regarding  the 
method  of  adjustment.  For  this  purpose, 
the  foreign  tax  on  a  subpart  F  inclusion 
shall  be  considered  reduced  on 
distribution  of  the  earnings  and  promts 
associated  with  the  inclusion  if  the  total 
of  taxes  paid  and  deemed  paid  on  the 
inclusion  and  the  distribution  (taking 
into  account  any  reductions  in  tax  and 
any  withholding  taxes)  is  less  that  the 
total  taxes  deemed  paid  in  the  year  of 
inclusion.  Any  foreign  currency  gain 
associated  with  the  earnings  and  profits 
that  are  distributed  with  respect  to  the 
inclusion  is  not  to  be  considered  a 
reduction  of  tax. 

(ii)  Allocation  of  reductions  of  foreign 
tax.  For  purposes  of  paragraph  (c)(7)(i) 
of  this  section,  reductions  in  foreign  tax 
shall  be  allocated  among  the  separate 
categories  under  the  same  principles  as 
those  of  §  1.904  -6  for  allocating  taxes 


among  the  separate  categories.  For 
purposes  of  determining  to  which  year's 
taxes  die  reduction  in  taxes  relate,  the 
reduction  in  taxes  shall  be  attributable, 
on  an  annual  last  in-first  out  (LIFO) 
basis,  to  foreign  taxes  potentially 
subject  to  reduction  that  are  associated 
with  previously  taxed  income,  then  on  a 
LIFO  basis  to  forei^  taxes  associated 
with  income  that  under  paragraph 
(c)(7)(iii)  of  this  section  remains  as 
passive  income  but  that  was  excluded 
from  subpart  F  income  under  section 
g54(b)(4),  and  finally  on  a  UFO  basis  to 
foreign  taxes  associated  with  other 
earnings  and  profits.  Furthermore,  in 
applying  the  ordering  rules  of  section 
959(c),  distributions  shall  be  considered 
made  on  a  LIFO  basis  first  out  of 
earnings  described  in  section  9S9(c)  (1) 
and  (2),  then  on  a  UFO  basis  out  of 
earnings  and  profits  associated  with 
income  that  remains  passive  income 
under  paragraph  (c)(7)(iii)  of  this  section 
but  that  was  excluded  from  subpart  F 
under  section  954(b)(4),  and  finally  on  a 
LIFO  basis  out  of  other  earnings  and 
profits. 

(iii)  Interaction  with  section  954(b)(4). 
If  the  effective  rate  of  tax  imposed  by  a 
foreign  country  on  income  of  a  foreign 
corporation  is  reduced  under  foreign  law 
on  distribution  of  that  income,  the  rules 
of  section  954(b)(4)  shall  be  applied 
without  regard  to  the  possibility  of 
subsequent  reduction  of  foreign  tax.  If  a 
taxpayer  excludes  passive  income  from 
a  controlled  foreign  corporation's 
foreign  personal  holding  company 
income  under  these  circumstances,  then 
the  income  shall  be  considered  to  be 
passive  income  until  distribution  of  that 
income.  At  that  time,  the  rules  of  this 
paragraph  shall  apply  to  determine 
whether  the  income  is  high-taxed 
income  and,  therefore,  general  limitation 
income.  For  purposes  of  determining 
whether  a  reduction  in  tax  is 
attributable  to  taxes  on  income 
excluded  under  section  954(b)(4),  the 
rules  of  paragraph  (c)(7)(ii)  of  this 
section  apply.  The  rules  of  paragraph 
(c)(7)(ii)  of  this  section  shall  apply  for 
purposes  of  ordering  distributions  to 
determine  whether  such  distributions 
are  out  of  earnings  and  profits 
associated  with  such  excluded  income. 

(8)  Redeterminations  of  foreign  tax.  If 
in  the  prefiling  period  there  is  a 
redetermination  of  foreign  taxes,  within 
the  meaning  of  section  905(c]  and  the 
regulations  thereunder,  then,  for 
purposes  of  this  paragraph  (c),  the 
amount  of  foreign  taxes  paid  or  deemed 
paid  for  the  taxable  year  will  be  the 
taxes  as  redetermined. 


(9)  Examples.  The  following  examples 
illustrate  die  application  of  this 
paragraph  (c). 

Example  (1).  CooUoUad  foreign  corporation 
S  ia  a  wholly-owned  subsidiary  of  domestic 
corporation  P.  S  is  a  single  qualified  business 
unit  (QBU)  operating  in  foreign  country  X.  In 
1908.  S  earns  $190  of  gross  passive  royally 
income  from  couatty  X  sources,  and  tncars 
$30  of  expenses  that  do  not  include  any 
payments  to  P.  S's  tlOD  of  net  passive  royalty 
income  is  subject  to  $30  of  fofeign  tax.  and  is 
included  under  section  961  in  P's  gross 
income  for  tlie  taxable  year.  P  allocates  $50 
of  expenses  to  the  $100  (consisting  of  the  $70 
section  951  inclusion  and  $30  section  78 
amount),  resulting  in  a  net  inclusion  of  $50. 
After  application  of  the  high-tax  kick-out 
rules  of  paragraph  (cHl)  of  this  section,  the 
$50  inclusion  is  treated  as  general  limitation 
income,  and  the  $30  of  taxes  deemed  paid  are 
treated  as  taxes  imposed  on  general 
limitation  income,  because  tlie  foreign  taxes 
paid  and  deemed  paid  on  the  income  exceed 
the  highest  United  States  Ux  rate  multiplied 
by  the  $50  inclusion  ($30>$17  (.34x$50)). 

Example  (2).  The  facts  are  the  same  as  in 
Example  (1)  except  that  instead  of  earning 
$130  of  gross  passive  royalty  income,  S  earns 
$65  of  gross  passive  royalty  income  from 
country  X  sources  and  $65  of  gross  passive 
interest  income  from  country  Y  sources.  S 
incurs  $15  of  expenses  and  $S  of  foreign  tax 
with  regard  to  the  royalty  income  and  inctui 
$15  of  expenses  and  $10  of  foreign  tax  with 
regard  to  the  interest  income.  P  allocates  $50 
of  expenses  pro  rata  to  the  $50  inclusion  ($45 
section  951  inclusion  and  $5  section  78 
amount]  attributable  to  the  royalty  income 
earned  by  S  and  the  $50  inclusion  ($40 
section  951  inclusion  and  $10  section  78 
amount)  attributable  to  the  interest  income 
earned  by  S.  Under  paragraph  (c)(4)  of  this 
section,  the  high-tax  test  is  applied  separately 
to  the  section  951  irKlusion  attributable  to  the 
income  from  X  sources  and  the  section  951 
inclusion  ettributable  to  the  income  from  Y 
sources.  Therefore,  after  allocation  of  P's  $50 
of  expenses,  the  resulting  $25  inclusion 
attributable  to  the  royalty  income  from  X 
sources  is  still  treated  as  passive  income 
because  the  foreign  taxes  paid  and  deemed 
paid  on  the  income  do  not  exceed  the  highest 
United  States  tax  rate  multiphed  by  the  $25 
inclusion  ($5<$8.50  (.34X$2S)).  The  S25 
inclusion  attributable  to  the  interest  income 
from  Y  sources  is  treated  as  general 
limitation  income  because  the  foreign  taxes 
paid  and  deemed  paid  exceed  the  highest 
United  Slates  tax  rate  multipUed  by  the  $25 
inclusion  ($10>$&S0  (.34x$25)). 

Example  (3).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  domestic 
corporation  P.  S  is  incorporated  and 
operating  in  country  Y  and  has  a  branch  in 
counUy  Z.  S  has  two  QBUs  (QBU  Y  and  QBU 
Z).  In  1968,  S  earns  $65  of  gross  passive 
royalty  income  in  country  Y  through  QBU  Y 
and  $65  of  gross  passive  royalty  income  in 
country  Z  through  QBU  Z.  S  allocates  $15  of 
expenses  to  the  gross  passive  royalty  income 
earned  by  each  QBU,  resulting  in  net  income 
of  $50  in  each  QBU.  Country  Y  imposes  $5  of 
foreign  tax  on  the  royalty  income  earned  in 
Y,  and  country  Z  imposes  $10  of  tax  on 


isiPs 


Federal  Register  /  Vol.  53.  Na  137  /  NioMJay.  |uly  18.  1988  /  Rnles  and  RegulatJone  2715 

royalty  iaconu  eanied  in  Z.  All  of  S's  income 
constitates  subpart  F  foreign  personal  holding 
company  income  that  ia  passive  income  and 
is  included  in  Fs  gross  income  for  the  taxable 
year.  P  allocates  $50  of  expenses  pro  rata  to 
the  ^00  subptt  F  inchnieB  attributable  to 
the  QBUs  (consistiBg  of  the  $45  section  951 
indusiaa  denvcd  thraugb  QBU  Y,  the  $6 
section  78  anwual  attribatabie  to  QBU  Y.  the 
$40  sactioQ  Ml  induaion  derived  tiirough 
QBU  Z,  and  the  $10  section  78  amouol 
attributable  to  QBM  Z).  resulting  in  a  net 
inclusion  of  $50.  Pursuant  to  paragraph  (c)(4] 
of  this  section,  the  high-tax  kickout  rules 
must  be  applied  separately  to  the  subpart  F 
inclusion  attributable  to  the  income  earned 
by  QBU  Y  aw)  the  income  earned  by  QBU  Z. 
After  apphcaliflD  of  the  high-tax  kickout 
rules,  the  $25  isclusioQ  attributable  to  Y  will 
still  be  treated  as  passive  income  because  the 
foreign  taxes  paid  and  deemed  paid  on  the 
income  do  not  exceed  the  highest  United 
States  tax  rate  multiphed  by  the  $25  inclusion 
($5<$a.50  (.34X$25)).  The S25  inclusion 
attributable  to  Z  will  be  treated  as  general 
limitation  income  because  the  foreign  taxes 
paid  and  deemed  paid  on  the  income  exceed 
the  highest  United  States  tax  rate  multiplied 
by  the  $25  inclusion  ($10>$8.50  (.34x$25]). 

Example  (4).  Domestic  corporation  M 
operates  in  branch  form  in  foreign  countries 
X  and  Y.  The  branches  are  qualified  business 
units  (QBUs),  within  the  meaning  of  section 
989(a).  In  1988,  QBU  X  earns  passive  royalty 
income,  interest  income  and  rental  income. 
All  of  the  QBU  X  passive  income  is  from 
country  Z  sources.  The  royalty  income  is  not 
subject  to  a  withholding  tax.  and  the  interest 
income  and  the  rental  income  are  subject  to  a 
5  percent  and  10  percent  withholding  tax, 
respectively.  QBU  Y  earns  interest  income  in 
Country  Y  that  is  not  subject  to  foreign  tax. 
For  purposes  of  determining  whether  M*s 
foreign  source  passive  income  is  high-taxed 
income,  the  rental  income  and  the  interest 
income  earned  in  QBU  X  are  treated  as  one 
item  of  income  pursuant  to  paragraphs 
(cH4Xii)  and  (c)(3)  of  this  section.  The  interest 
income  earned  in  QBU  Y  and  the  royalty 
income  eanted  in  QBU  X  are  each  treated  as 
a  separate  item  of  income  under  paragraphs 
(c)(4)(i)  and  (c)(4)(ii)  and  (cK3)  of  this  section. 

Example  (5).  S,  a  controlled  foreign 
corporation  incorporated  in  foreign  country 
R,  is  a  wholly-owned  subsidiary  of  P,  a 
domestic  cotporatioiL  For  1988.  P  is  required 
under  section  951(a)  to  include  in  gross 
income  $80  attributable  to  the  earnings  and 
profits  of  S  for  siu±  year,  all  of  which  is 
foreign  personal  holding  company  income 
that  is  passive  rent  or  royalty  income.  S  does 
not  make  any  distributions  in  1988  or  1989. 
Foreign  income  taxes  paid  by  S  for  1988  that 
are  deemed  paid  by  P  for  such  year  under 
section  960(a)  with  respect  to  the  section 
961(a)  induaion  equal  $20.  Twenty  dollars 
($20)  of  P's  expenses  are  properly  allocated  to 
the  section  951(a)  indosion.  The  foreign 
income  tax  paid  with  respect  to  the  section 
951(a)  inclusion  does  not  exceed  the  highest 
United  States  tax  rate  multiplied  by  the 
amount  of  income  after  allocation  of  parent 
expenses  {S20<$27.20  (.34x$80)).  Thus,  Fs 
section  951(a)  inclusion  for  1988  is  included  in 
Fs  passive  income  and  the  $20  of  taxes 
attributable  to  that  inclusion  are  treated  as 


«axe*  related  la  passive  iacoase.  In  199a  after 
P  has  filed  its  ratasn  for  iSs  19M  tax  year,  S 
diatiftmles  $»  t»  P.  aad  nadar  aec&n  969 
that  dUtoUialioniatsealeJ  aa  attribwtahle  to 
the  earnings  aad  prafilK  with  taapact  to  the 
amount  indaifadiaincowa  by  Pin  1988  and 
is  exdudsd  from  Fs  pnaa  ineoma^  FsRign 
coontiy  R  in^Maas  a  wrilUiaUuig  tax  of  $15 
on  the  diatribaCno  in  1980.  Under  paragraph 
(c)(S)(t)  of  tUs  section.  Ike  withhotding  tax  in 
1990  does  not  ^iect  the  cfaaracterization  of 
die  t908  indosion  as  passive  income  nor  does 
it  affect  tke  duractcrizatiatt  of  dK  SZO  of 
taxes  paid  in  1900  as  taxes  paid  with  reaped 
to  passive  inrome  No  fautliar  p«ent 
expenses  ate  allocabi*  to  the  receipt  of  that 
distritiution.  lo  1980,  tlie  foreign  taxes  paid 
($15)  exceed  the  prodnd  of  tlie  hi^est  United 
States  tax  rate  and  the  amoont  of  the 
induaion  redwced  by  taxes  deemed  paid  in 
the  year  of  ndusian  ($15>((.34  X  $80)  -$20)). 
Thus,  under  pwagiapjt  (c)(e)i|iii)  of  this 
section.  $7.20  ((.34X$8e)-$20»  of  the  $15 
withholding  tax  paid  ia  1980  is  treated  as 
taxes  related  to  passive  income  and  the 
remaining  $7Ji0  ($15-$7.20)  of  the  %vithhoIding 
tax  is  treated  as  related  to  general  limitation 
income. 

Example  (S).  The  facts  are  the  same  as  in 
Example  (5)  except  that  S  distribntes  the  $80 
in  1989  rather  tiian  1980  and  the  distribution 
is  made  during  the  prefiling  period  with 
respect  to  Fs  1988  tax  year.  Under  paragraph 
(c)(6)(ii)  of  this  section  both  the  $20  tax  paid 
by  S  in  1988  and  the  $15  withholding  tax  paid 
by  P  in  1989  are  considered  in  determining 
whether  the  section  951(a}  inclusion  for  1988 
is  high-taxed  income  Thus,  because  the  total 
amount  of  foreign  taxes  paid  with  respect  to 
the  1986  inclusion  exceeds  the  amount 
determined  by  muftipiying  the  hi^est  United 
States  rate  for  1988  by  tlie  amount  of  the 
indusion  reduced  by  allocable  parent 
expenses  ($35>$27.20  (J4x$80)).  die  section 
951(a)  inclusion  in  1988  is  ti«ated  as  general 
limitation  income  and  the  entire  $35  of  tax 
(the  $20  of  1988  taxes  and  the  $15  of  1989 
taxes)  is  treated  as  taxes  related  to  general 
limitation  income. 

Example  (7).  S,  a  controlled  foreign 
corporation  incorporated  in  foreign  country 
R,  is  a  wholly-owned  subsidiary  of  P,  a 
domestic  corporatioru  For  1988.  P  is  required 
under  sedion  961(a)  to  include  in  gross 
income  $80  attributable  to  the  earnings  and 
profits  of  S  for  such  year,  all  of  which  is 
foreign  personal  holding  company  income 
that  is  passive  rent  or  royalty  income.  S  does 
not  make  any  distributions  in  1988.  Foreign 
income  taxes  paid  by  S  for  1988  that  are 
deemed  paid  by  P  for  such  year  under  section 
960(a)  with  reaped  to  the  section  951(a) 
inclusion  equal  $20.  Twenty  dollars  ($20)  of 
Fs  expenses  are  properly  allocated  to  the 
section  9Sl(a)  indusion.  In  1909,  during  Fs 
prefiling  period,  foreign  country  R 
redetermines  the  tax  liability  of  S  for  1987  to 
be  $30.  Under  paragraph  (c)(8)  of  this  section 
the  entire  $30  of  foreign  tax  is  taken  into 
account  in  determining  if  the  inclusion  is 
high-taxed.  The  inclusion  is  considered  to  be 
high-taxed  because  the  foreign  income  tax 
paid  with  respect  to  the  section  951(a) 
inclusion  exceeds  the  highest  United  States 
tax  rate  multipUed  by  the  amount  of  income 
after  allocation  of  parent  expenses 


($36<$27.20 ( J4X$aO)).  Thua,. Ps  I 

961(a)  iadusioB  isr  IMS  ia  ind 

general  limitatinn.  and  the  $a0  aft 

attributable  to  that  indnsian  ai 

taxes  related  to  general  liHutatian  taxes.  $10 

will  be  added  to  S's  pool  of  general  liMtation 

taxes  in  19n. 

Example  (8).  S,  a  mntrudad  istsigi 
corporation,  is  a  whoBy  owned  sabaidtery  of 
P,  a  domestic  corporatian.  P  and  S  are 
calendar  year  taxpayers,  bt  1987,  ?s  only 
earnings  consist  of  $200  of  passive  income 
that  is  foreign  personal  holding  company 
income  that  is  earned  in  a  fbreigR  country  X. 
Under  country  X's  tax  ssrstem.  the  cot'poiate 
tax  on  particular  earnings  is  reduced  on 
distribution  of  those  earnings  and  no 
withholding  tax  is  imposed  In  1987,  S  pays 
$100  of  foreign  tax.  P  does  not  elect  to 
exclude  this  iiu:ome  from  subpart  F  uiider 
section  954(b)(4)  and  indudes  $200  in  gross 
income  ($100  of  net  foreign  personal  holding 
company  income  and  $100  of  the  section  78 
amount).  At  the  time  of  the  indusioa  the 
income  is  considered  to  t>e  high-taxed  income 
under  paragraphs  (c)(1)  and  (cH6)(i)  of  this 
section  and  is  general  Umitation  iiux>me  to  P. 
S  does  not  distritnite  any  of  its  earnings  in 
1987.  In  1988,  S  has  no  earnings.  On 
December  31, 1988,  S  distributes  the  $100  of 
earnings  from  1987.  At  that  time,  S  receives  a 
$50  refund  from  X  attributable  to  the 
reduction  of  the  country  X  corporate  tax 
imposed  on  those  earmngs.  Under  paragraph 
(c)(7)(i)  of  this  section.  P  must  redetermine 
whether  the  1987  inclusioo  should  be 
considered  to  be  high-taxed  income.  By 
taking  into  account  the  reduction  in  fo'reign 
tax,  the  inclusion  would  not  have  been 
considered  high-taxed  income.  Therefore.  P 
must  redetermine  its  foreign  tax  credit  for 
1987  and  treat  the  inclusion  and  the  taxes 
associated  with  the  indosion  aa  passive 
income  and  taxes.  P  must  follow  the 
appropriate  section  905(c)  procedures. 

Example  (9).  The  facts  are  the  same  as  in 
Example  (8)  except  that  P  elects  to  apply 
section  954(b)(4)  to  S's  passive  income  that  is 
subpart  F  income.  Although  the  income  is  not 
considered  to  be  subpart  F  income,  it  remains 
passive  income  until  distriiwtian.  In  1988.  S 
distributes  $150  to  P.  The  distribution  is  a 
dividend  to  P  because  S  has  $150  of 
accumulated  earnings  and  protits  (the  $100  of 
earnings  in  1987  and  the  $50  refund  in  1988).  P 
has  no  expenses  allocable  to  the  dividend 
from  S.  In  1988,  the  income  is  subject  to  the 
high-tax  kick-out  rules  under  paragraph 
(c)(7)(iii)  of  this  section.  The  income  is 
passive  income  to  P  because  the  foreign  taxes 
paid  and  deemed  paid  by  P  with  respect  to 
the  income  do  not  exceed  the  highest  United 
States  tax  rate  on  that  income. 

Example  (10).  The  facts  are  the  same  as  in 
Example  (8)  except  that  the  distribution  in 
1968  is  subject  to  a  writhholding  tax  of  $25. 
Under  paragraph  (c)(7j(i)  of  this  sectioa  P 
must  redetermine  whether  the  1987  indusion 
should  be  considered  to  be  high-taxed  income 
because  there  is  a  net  $25  reduction  of  foreign 
tax.  By  taking  into  account  both  the  reduction 
in  foreign  corporate  tax  and  the  withholding 
tax,  the  inclusion  would  continue  to  be 
considered  high-taxed  income.  P  must  follow 
the  appropriate  section  90S(c)  procedures,  P 
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must  redetermine  its  foreign  tax  credit  for 
1987,  but  the  inclusion  and  the  $75  taxes  ($50 
of  deemed  paid  tax  and  $25  withholding  tax) 
will  continue  to  be  treated  as  general 
limitation  income  and  taxes. 

Example  (11).  (i)  S,  a  controlled  foreign 
corporation  operating  in  country  G,  is  a 
wholly-owned  subsidiary  of  P,  a  domestic 
corporation.  P  and  S  are  calendar  year 
taxpayers.  Country  G  imposes  a  tax  of  SO 
percent  on  S's  earnings.  Under  country  G's 
system,  the  foreign  corporate  tax  on 
particular  earnings  is  reduced  on  distribution 
of  those  earnings  to  30  percent  and  no 
withholding  tax  is  imposed.  Under  country 
G's  law,  distributions  are  treated  as  made  pro 
rata  from  each  year's  earnings.  For  1987,  S's 
only  earnings  consist  of  passive  income  that 
is  foreign  personal  holding  company  income 
that  is  earned  in  foreign  country  G.  S  has 
taxable  income  of  $110  for  United  States 
purposes  and  $100  for  country  G  purposes. 
Country  G.  therefore,  imposes  a  tax  of  $50  on 
the  1987  earnings  of  S.  P  does  not  elect  to 
exclude  this  income  from  subpart  F  under 
section  954(b)(4)  and  includes  $110  in  gross 
income  ($80  of  net  foreign  personal  holding 
company  income  and  $50  of  the  section  78 
amount).  At  the  time  of  the  inclusion,  the 
income  is  considered  to  be  high-taxed  income 
under  paragraph  (c)  of  this  section  and  is 
general  limitation  income  to  P.  S  does  not 
distribute  any  of  its  taxable  income  in  1987. 

(ii)  In  1988,  S  earns  general  limitation 
income  that  is  not  subpart  F  income.  S  again 
has  $110  in  taxable  income  for  United  States 
purposes  and  $100  in  taxable  income  for 
country  G  purposes,  and  S  pays  $50  of  tax  to 
foreign  country  G.  In  1989,  S  has  no  taxable 
income  or  earnings.  On  December  31, 1989,  S 
distributes  $60  of  earnings  and  receives  a 
refund  of  foreign  tax  of  $24.  Country  G  treats 
the  distribution  of  earnings  as  pro  rata  from 
the  earnings  accumulated  in  1987  and  1988. 
However,  under  paragraph  (c)(7)(ii)  of  this 
section,  the  distribution,  and,  therefore,  the 
reduction  of  tax  is  treated  as  first  attributable 
to  the  $60  of  passive  earnings  attributable  to 
income  previously  taxed  in  1937.  However, 
because,  under  foreign  law,  only  40  percent  of 
the  $50  of  foreign  taxes  on  the  passive 
earnings  can  be  refunded,  $20  of  the  $24 
foreign  tax  refund  reduces  foreign  taxes  on 
passive  earnings.  The  other  $4  of  the  tax 
refund  reduces  the  general  limitation  taxes 
from  $50  to  $46  (even  though  for  United 
States  purposes  the  $60  distribution  is 
entirely  out  of  passive  earnings). 

(iii)  Under  paragraph  (c)(7)  of  this  section, 
P  must  redetermine  whether  the  1987 
inclusion  should  be  considered  to  be  high- 
taxed  income.  By  taking  into  account  the 
reduction  in  foreign  tax,  the  inclusion  would 
not  have  been  considered  high-taxed  income 
($30<.34X$110).  Therefore,  P  must 
redetermine  its  foreign  tax  credit  for  1987  and 
treat  the  inclusion  and  the  taxes  associated 
with  the  inclusion  as  passive  income  and 
taxes.  P  must  follow  the  appropriate  section 
905(c)  procedures. 

Example  (12).  Controlled  foreign 
corporation  S  is  a  wholly  owned  subsidiary 
of  domestic  corporation  P.  S  is  incorporated 
in  foreign  counb^  X.  Under  country  X's  tax 
system,  the  foreign  corporate  tax  on 
particular  earnings  is  reduced  on  distribution 


and  no  withholding  tax  is  imposed.  In  1987,  S 
has  $200  of  foreign  personal  holding  company 
income  that  is  passive  income  that  is  subject 
to  a  foreign  tax  of  $100.  P  does  not  elect 
section  054(b)(4)  with  respect  to  that  income. 
S  has  no  earnings  and  profits  in  1968.  In  1988, 
S  distributes  the  earnings  and  profits 
attributable  to  the  1987  income  on  a  date  that 
is  30  days  before  P  flies  its  return  for  the 
taxable  year  of  inclusion  and  S  receives  a  $50 
refund  of  foreign  tax  on  the  distribution.  P 
may  flie  its  return  for  the  year  of  inclusion  to 
reflect  the  decrease  in  foreign  tax  or  file  an 
amended  return  to  reflect  the  decrease  in 
foreign  tax  if  P  does  not  reflect  the  decrease 
in  its  original  return.  The  prefliing  exception 
does  not  apply  when  there  is  a  reduction  in 
foreign  taxes  imposed  because,  under  the 
rules  of  paragraph  (c)(7)(i)  of  this  section  and 
section  905(c),  P  must  redetermine  its  foreign 
tax  credit  for  the  year  of  inclusion  and  must 
redetermine  whether  the  inclusion  should  be 
considered  high-taxed  income. 

(d)  High  withholding  tax  interest.  The 
term  "high  withholding  tax  interest" 
means  any  interest  if  such  interest  is 
subject  to  a  withholding  tax  of  a  foreign 
country  or  a  possession  of  the  United 
States  and  the  rate  of  tax  applicable  to 
such  interest  is  at  least  5  percent.  For 
purposes  of  the  preceding  sentence,  a 
withholding  tax  is  any  tax  imposed  by  a 
foreign  country  or  possession  of  the 
United  States  that  is  determined  on  a 
gross  basis.  A  withholding  tax  shall  not 
be  considered  to  be  determined  on  a 
gross  basis  if  the  tax  is  not  the  fmal  tax 
payable  on  the  interest  income,  but  is 
merely  a  prepayment  or  credit  against  a 
final  foreign  tax  liability  determined  on 
a  net  basis  on  the  interest  alone  or  on 
interest  and  other  income.  High 
withholding  tax  interest  does  not 
include  any  interest  described  as  export 
financing  interest  (as  deHned  in  section 
g04(d)(2)(G)  and  paragraph  (h)  of  this 
section). 

(e)  Financial  services  income — (1)  In 
general.  [Reserved] 

(2)  Active  financing  income— {i) 
Income  included.  For  purposes  of 
paragraph  (e)(1)  and  (e)(3]  of  this 
section,  income  is  active  financing 
income  only  if  it  is  described  in  any  of 
the  following  subdivisions. 

(A)  Income  that  is  of  a  kind  that 
would  be  insurance  income  as  defined 
in  section  953(a)  (including  related  party 
insurance  income  as  defined  in  section 
953(c)(2))  and  determined  without 
regard  to  those  provisions  of  section 
953(a)(1)(A)  that  limit  insurance  income 
to  income  from  countries  other  than  the 
country  in  which  the  corporation  was 
created  or  organized. 

(B)  Income  from  the  investment  by  an 
insurance  company  of  its  unearned 
premiums  or  reserves  ordinary  and 
necessary  to  the  proper  conduct  of  the 
insurance  business,  income  from 
providing  services  as  an  insurance 


underwriter,  income  from  insurance 
brokerage  or  agency  services,  and 
income  from  loss  adjuster  and  surveyor 
services. 

(C)  Income  from  investing  funds  in 
circimistances  in  which  the  taxpayer 
holds  itself  out  as  providing  a  financial 
service  by  the  acceptance  or  the 
investment  of  such  funds,  including 
income  from  investing  deposits  of 
money  and  income  earned  investing 
funds  received  for  the  purchase  of 
traveler's  checks  or  face  amount 
certificates. 

(D)  Income  from  making  personal, 
mortgage,  industrial,  or  other  loans. 

(E)  Income  from  purchasing,  selling, 
discounting,  or  negotiating  on  a  regular 
basis,  notes,  drafts,  checks,  bills  of 
exchange,  acceptances,  or  other 
evidences  of  indebtedness. 

(F)  Income  from  issuing  letters  of 
credit  and  negotiating  drafts  drawn 
thereunder. 

(G)  Income  from  providing  trust 
services. 

(H)  Income  from  arranging  foreign 
exchange  transactions,  or  engaging  in 
foreign  exchange  transactions. 

(I)  Income  from  piuxhasing  stock,  debt 
obligations,  or  other  securities  from  an 
issuer  or  holder  with  a  view  to  the 
public  distribution  thereof  or  offering  or 
selling  stock,  debt  obligations,  or  other 
securities  for  an  issuer  or  holder  in 
connection  with  the  public  distribution 
thereof,  or  participating  in  any  such 
undertaking. 

(J)  Income  earned  by  broker-dealers  in 
the  ordinary  course  of  business  (such  as 
commissions)  from  the  purchase  or  sale 
of  stock,  debt  obligations,  commodities 
futures,  or  other  securities  or  financial 
instruments  and  dividend  and  interest 
income  earned  by  broker  dealers  on 
stock,  debt  obligations,  or  other 
financial  instruments  that  are  held  for 
sale. 

(K)  Service  fee  income  from 
investment  and  correspondent  banking. 

(L)  Income  from  interest  rate  and 
currency  swaps. 

(M)  Income  from  providing  fiduciary 
services. 

(N)  Income  from  services  with  respect 
to  the  management  of  funds. 

(O)  Bank-to-bank  participation 
income. 

(P)  Income  from  providing  charge  and 
credit  card  services  or  for  factoring 
receivables  obtained  in  the  course  of 
providing  such  services. 

(Q)  Income  from  financing  purchases 
from  third  parties. 

(R)  Income  from  gains  on  the 
disposition  of  tangible  or  intangible 
personal  property  or  real  property  that 
was  used  in  the  active  financing 
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business  (as  defined  in  paragraph 
(e)(3)(i)  of  this  section)  but  only  to  the 
extent  that  the  property  was  held  to 
generate  or  generated  active  financing 
income  prior  to  its  disposition. 

(S)  Income  from  hedging  gain  with 
respect  to  other  active  fintmcing  income. 

(T)  Income  from  providing  traveller's 
check  services. 

(U)  Income  from  servicing  mortgages. 

(V)  Income  bom  finance  leasing  that 
would  not  qualify  as  active  leasing 
income  under  section  954(c)(2)(A). 

(W)  High  withholding  tax  interest  that 
would  otherwise  be  described  as  active 
financing  income. 

(X)  Income  from  providing  investment 
advisory  services,  custodial  services, 
agency  paying  services,  collection 
agency  services,  and  stock  transfer 
agency  services. 

(Y)  Any  similar  item  of  income  that  is 
disclosed  in  the  manner  provided  in  the 
instructions  to  the  Form  1118  or  1116  or 
that  is  designated  as  a  similar  item  of 
income  in  guidance  published  by  the 
Internal  Revenue  Service. 

(3)  Financial  services  entities — (i)  In 
general.  The  term  "financial  services 
entity"  means  an  individual  or  entity 
that  is  predominantly  engaged  in  the 
active  conduct  of  a  banking,  insurance, 
financing,  or  similar  business  (active 
financing  business)  for  any  taxable 
Year.  Except  as  provided  in  paragraph 
(e)(3)(ii)  of  this  section,  a  determination 
of  whether  an  entity  is  a  financial 
services  entity  shall  be  done  on  an 
entity-by-entity  basis.  An  individual  or 
entity  is  predominantly  engaged  in  the 
active  financing  business  for  any  year  if 
for  that  year  80  percent  of  its  gross 
income  is  income  described  in 
paragraph  (e)(2)(i)  of  this  section.  For 
this  purpose,  gross  income  includes  all 
income  realized  by  an  individual  or 
entity,  whether  includible  or  excludible 
from  gross  income  under  other  operative 
provisions  of  the  Code,  but  excludes 
gain  from  the  disposition  of  stock  of  a 
corporation  that  prior  to  the  disposition 
of  its  stock  is  related  to  the  transferor 
within  the  meaning  of  section  267(b).  For 
this  purpose,  income  received  from  a 
related  person  that  is  a  financial 
services  entity  shall  be  excluded  if  such 
income  is  characterized  under  the  look- 
through  rules  of  section  904(d)(3)  and 
§  1.904-5.  In  addition,  income  received 
from  a  related  person  that  is  not  a 
financial  services  entity  but  that  is 
characterized  as  financial  services 
income  under  the  look-through  rules 
shall  be  excluded.  Any  income  received 
from  a  related  person  that  is 
characterized  under  the  look-through 
rules  and  that  is  not  otherwise  excluded 
by  this  paragraph  will  retain  its 
character  either  as  active  financing 


income  or  other  income  in  the  hands  of 
the  recipient  for  purposes  of  determining 
if  the  recipient  is  a  financial  services 
entity  and  if  the  income  is  financial 
services  income  to  the  recipient. 

(ii)  Special  rule  for  affiliated  groups. 
In  the  case  of  any  corporation  that  is  not 
a  financial  services  entity  under 
paragraph  (e)(3)(i)  of  this  section,  but  is 
a  member  of  an  affiliated  group  (as 
defined  in  section  1504(a)  without  regard 
to  section  1504(b)(3)).  such  corporation 
will  be  deemed  to  be  a  financial  services 
entity  if  the  affiliated  group  as  a  whole 
meets  the  requirements  of  section 
(e)(3)(i)  of  this  section.  For  purposes  of 
determining  if  the  affiliated  group  meets 
the  requirements  of  paragraph  (e)(3)(i)  of 
this  section  the  rules  of  this  paragraph 
(e)(3)(ii)  apply.  The  income  of  the  group 
will  not  include  any  income  bom 
transactions  with  other  members  of  the 
group.  Leasing  income  of  any  member  of 
the  group  will  not  be  considered  active 
financing  income  if  any  member  of  the 
recipient's  group  satisfies  the  active 
trade  or  business  requirements  of 
section  954(c)(2)(A).  and  the  regulations 
thereunder,  with  respect  to  that  income. 
Passive  income  will  not  be  considered  to 
be  active  financing  income  merely 
because  that  income  is  earned  by  a 
member  of  the  group  that  is  a  financial 
services  entity  without  regard  to  the  rule 
in  this  paragraph  (e)(3)(ii). 

(iii)  Treatment  of  partnerships  and 
other  pass-through  entities — (A)  Rule. 
For  purposes  of  determining  whether  a 
partner  (including  a  partnership  that  is  a 
partner  in  a  second  partnership)  is  a 
financial  services  entity,  all  of  the 
partner's  income  shall  be  taken  into 
account,  except  that  income  that  is 
excluded  under  paragraph  (e)(3)(i)  of 
this  section  shall  not  be  taken  into 
account.  Thus,  if  a  partnership  is 
determined  to  be  a  financial  services 
entity  none  of  the  income  of  the  partner 
received  from  the  partnership  that  is 
characterized  under  the  look-through 
rules  shall  be  included  for  purpose  of 
determining  if  the  partner  is  a  financial 
services  entity.  If  a  partnership  is 
determined  not  to  be  a  financial  services 
entity,  then  income  of  the  partner  from 
the  partnership  that  is  characterized 
under  the  look-through  rules  will  be 
taken  into  account  (unless  such  income 
is  financial  services  income)  and  such 
income  will  retain  its  character  either  as 
active  financing  income  or  as  other 
income  in  the  hands  of  the  partner  for 
purposes  of  determining  if  the  partner  is 
a  financial  service  entity  and  if  the 
income  is  financial  services  income  to 
the  partner.  If  a  partnership  is  a 
financial  services  entity  and  the 
partner's  income  from  the  partnership  is 
characterized  as  financial  services 


income  imder  the  look-through  rules, 
then,  for  purposes  of  determining  a 
partner's  foreign  tax  credit  limitation, 
the  income  from  the  partnership  shall  be 
considered  to  be  financial  services 
income  to  the  partner  regardless  of 
whether  the  partner  is  itself  a  financial 
services  entity.  The  rules  of  this 
paragraph  (e)(3)(iii)  will  apply  for 
purposes  of  determining  whether  an 
owner  of  an  interest  in  any  other  pass- 
through  entity  die  character  of  the 
income  of  which  is  preserved  when  such 
income  is  included  in  the  income  of  the 
owner  of  the  interest  is  a  financial 
services  entity. 

(B)  Examples.  The  principles  of 
paragraph  (e)(3)(iii]  of  this  section  are 
illustrated  by  the  following  examples. 

Example  (1).  PS  is  a  domestic  partnership 
operating  in  branch  fonn  in  foreign  country  X. 
K  has  two  equal  general  partners,  A  and  B. 
A  and  B  are  domestic  corporations  that  each 
operate  in  branch  form  in  foreign  countries  Y 
and  Z.  All  of  A's  income,  except  that  derived 
through  PS,  is  manufacturing  income.  All  of 
B's  income,  except  that  derived  through  PS,  is 
active  financing  income.  A  and  B's  only 
income  from  PS  are  distributive  shares  of 
PS's  income.  PS  is  a  financial  services  entity 
and  all  of  its  income  is  financial  services 
income.  The  income  from  PS  is  excluded  in 
determining  if  A  or  B  are  financial  services 
entities.  Thus,  A  is  not  a  financial  services 
entity  because  none  of  A's  income  is  active 
financing  income  and  B  is  a  financial  services 
entity  because  all  of  B's  income  is  active 
financing  income.  However,  both  A  and  B's 
distributive  shares  of  PS's  taxable  income 
consist  of  financial  services  income  even 
though  A  is  not  a  financial  services  entity. 

Example  (2).  PS  is  a  domestic  partnership 
operating  in  foreign  country  X.  A  and  B  are 
domestic  corporations  that  are  equal  general 
partners  in  PS  and.  therefore,  the  look- 
through  rules  apply  for  purposes  of 
characterizing  A's  and  B's  distributive  shares 
of  PS's  income.  Fifty  (50)  percent  of  PS's  gross 
income  is  active  financing  income  that  is  not 
high  withholding  tax  interest.  The  active 
financing  income  includes  income  that  also 
meets  the  definition  of  passive  income  and 
income  that  meets  the  definition  of  general 
limitation  income.  The  other  50  percent  of 
PS's  income  is  fixim  manufactiuing.  PS  is, 
therefore,  not  a  financial  services  entity.  A  ■ 
and  B's  distributive  shares  of  partnership 
taxable  income  consist  of  general  limitation 
manufacturing  income  and  active  financing 
income.  Under  paragraph  (c)(3)(i)  of  this 
section,  the  active  financing  income  shall  be 
financial  services  income  to  A  or  B  if  either  A 
or  B  is  determined  to  be  a  financial  services 
entity.  If  A  or  B  is  not  a  financial  services 
entity,  the  distributive  shares  of  income  from 
PS  will  not  be  financial  services  income  to  A 
or  B  and  will  consist  of  passive  and  general 
limitation  income.  All  of  the  income  from  PS 
is  included  in  determining  if  A  or  B  are 
financial  services  entities. 

(4)  Definition  of  incidental  income — 
(i)  In  general— {A)  Rule.  Incidental 
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income  is  income  that  is  integrally 
related  to  active  financing  income  of  a 
flnancial  services  entity.  Such  income 
includes,  for  example,  income  from 
precious  metals  trading  and  commodity 
trading  that  is  integrally  related  to 
futures  income.  If  securities,  shares  of 
slock,  or  other  types  of  property  are 
acquired  by  a  financial  services  entity 
as  an  ordinary  and  necessary  incident  to 
the  conduct  of  a  active  financing 
business,  the  income  from  such  property 
will  be  considered  to  be  financial 
services  income  but  only  so  long  as  the 
retention  of  such  property  remains  an 
ordinary  or  necessary  incident  to  the 
conduct  of  such  business.  Thus  property, 
including  stock,  acquired  as  the  result 
of,  or  in  order  to  prevent,  a  loss  in  an 
active  financing  business  upon  a  loan 
held  by  the  taxpayer  in  the  ordinary 
course  of  such  business  will  be 
considered  ordinary  and  necessary  to 
the  conduct  of  such  business,  but 
income  fitjm  such  property  will  be 
considered  financial  services  income 
only  so  long  as  the  holding  of  such 
property  remains  an  ordinary  and 
necessary  incident  to  the  conduct  of 
such  business.  If  an  entity  holds  such 
property  for  five  years  or  less  then  the 
property  is  considered  held  incident  to 
the  financial  services  business.  If  an 
entity  holds  such  property  for  more  than 
five  years,  a  presumption  will  be 
established  that  the  entity  is  not  holding 
such  property  incident  to  its  financial 
services  business.  An  entity  will  be  able 
to  rebut  the  presumption  by 
demonstrating  that  imder  the  facts  and 
circumstances  it  is  not  holding  the 
property  as  an  investment  However,  the 
fact  that  an  entity  holds  the  property  for 
more  than  five  years  and  is  not  able  to 
rebut  the  presumption  that  it  is  not 
holding  the  property  incident  to  its 
financial  services  business  will  not 
affect  the  characterization  of  any 
income  received  bom  the  property 
during  the  first  five  years  as  financial 
services  income. 

(B)  Examples.  The  following  examples 
illustrate  the  application  of  paragraph 
(e)(4](i)  of  this  section. 

Example  (J).  X  is  a  financial  services  entity 
within  the  meaning  of  paragraph  (e)(3)(i)  of 
this  section.  In  1967.  X  made  a  loan  in  the 
ordinary  course  of  its  business  to  an 
unrelated  foreign  corporation,  Y.  As  security 
for  that  loan,  Y  pledged  certain  operating 
assets.  Those  assets  generate  income  of  a 
type  that  would  be  subject  to  the  general 
limitation.  In  January  1969.  Y  defaulted  on  the 
loan  and  forfeited  the  collateral.  During  the 
period  X  held  the  assets,  X  earned  operating 
income  generated  by  those  assets.  This 
income  was  applied  in  partial  satisfaction  of 
Y's  obligation.  In  1993.  X  sold  the  forfeited 
assets.  The  sales  proceeds  were  in  excess  of 
the  remainder  of  Y's  obligation.  The 


operating  income  received  in  the  period  from 
1980  to  1969  and  the  income  on  the  sale  of  the 
assets  in  1983  are  financial  services  income 
ofX. 

Example  (2).  The  facta  ate  the  same  as  in 
Example  (1),  except  that  instead  of  pledging 
its  operating  assets  as  collateral  for  the  loan, 
Y  pledged  the  stock  of  its  operating 
subsidiary  Z.  In  1983  X  soM  the  stock  of  Z  in 
complete  satisfaction  of  Y's  obligation.  X's 
income  from  the  sale  of  Z  stock  in 
satisfaction  of  Y's  obligation  is  financial 
services  income. 

Example  (3).  P,  a  domeeUc  corporation.  \»  a 
financial  services  entity  %n(hin  ttia  meaning 
of  paragraph  (e)(3Ki)  of  this  section.  P  holds  a 
United  States  dollar  denominated  debt  (the 
"obligation")  of  the  Central  Bank  of  foreign 
country  X.  The  obligation  evidences  a  loan  of 
$100  made  by  P  to  the  Central  Bank.  In  1988, 
pursuant  to  a  program  of  country  X,  P 
delivers  the  obligation  to  the  Central  Bank 
which  credits  70  units  of  country  X  currency 
to  M,  a  country  X  corporation.  M  issues  all  of 
its  only  class  of  capital  stock  to  P.  M  invests 
the  70  units  of  country  X  currency  in  the 
construction  and  operation  of  a  new  hotel  in 
X.  In  1994,  M  distributes  10  units  of  counby  X 
currency  to  P  as  a  dividend.  P  is  not  able  to 
rebut  the  presumption  that  it  is  not  holding 
the  stock  of  M  incident  to  its  financial 
services  business.  The  dividend  to  P  is. 
therefore,  not  financial  services  income. 

(ii)  Income  that  is  not  incidental 
income.  Income  that  is  attributable  to 
non-financial  activity  is  not  incidental 
income  within  the  meaning  of  paragraph 
(e)(4)  (i)  and  (ii)  of  this  section  solely 
because  such  income  represents  a 
relatively  small  proportion  of  the 
taxpayer's  total  income  or  that  the 
taxpayer  engages  in  non-financial 
activity  on  a  sporadic  basis.  Thus,  for 
example,  income  from  data  processing 
services  provided  to  related  or  imrelated 
parties  or  income  itom  the  sale  of  goods 
or  non-financial  services  (for  example 
travel  services)  is  not  financial  services 
income,  even  if  the  recipient  is  a 
financial  services  entity. 

(5)  Exceptions.  Financial  services 
income  does  not  include  income  that  is: 

(i)  (Reserved]; 

(ii)  [Reserved];  and 

(iii)  Dividends  from  noncontrolled 
section  902  corporations  as  defined  in 
section  g04(d)(2)(E)  and  paragraph  (g)  of 
this  section. 

(f)  Shipping  income.  The  term 
"shippinjg  income"  means  any  income 
received  or  accrued  by  any  person  that 
is  of  a  kind  that  would  be  foreign  base 
company  shipping  income  (as  defined  in 
section  954(0  and  the  regulations 
thereunder).  Shipping  income  does  not 
include  any  dividends  received  or 
accrued  from  a  noncontrolled  section 
902  corporation  or  any  income  that  is 
financial  services  income. 

(g)  Noncontrolled  section  902 
corporation — (1)  Definition.  Except  as 


otherwise  provided,  the  term 
"noncontrolled  section  902  corporation" 
means  any  foreign  corporation  with 
respect  to  which  the  taxpayer  meets  the 
stock  ownership  requirements  of  section 
902(a)  or.  for  purposes  of  applying  the 
look-through  rules  described  in  section 
904(d)(3]  and  §  1.904-5.  the  taxpayer 
meets  the  requirements  of  section 
902(b).  A  controlled  foreign  corporation 
shall  not  be  treated  as  a  noncontrolled 
section  902  corporation  with  respect  to 
any  distributions  out  of  its  earnings  and 
profits  for  periods  during  which  it  was  a 
controlled  foreign  corporation.  In  the 
case  of  a  partnership  owning  a  forei^ 
corporation,  the  determination  of 
whether  a  taxpayer  meets  the 
ownership  requirements  of  section  902 
(a)  or  (b)  will  be  made  with  respect  to 
the  partner's  indirect  ownership,  and  not 
the  partnership's  direct  ownership,  in 
the  foreign  corporation. 

(2)  Treatment  of  dividends  from  each 
separate  noncontrolled  section  902 
corporation — (i)  In  general.  Except  as 
otherwise  provided,  a  separate  foreign 
tax  credit  Limitation  applies  to  dividends 
received  or  accrued  by  a  corporation 
from  each  noncontrolled  section  902 
corporation.  Any  dividend  distribution 
made  by  a  noncontrolled  section  902 
corporation  out  of  earnings  and  profits 
attributable  to  periods  in  which  the 
shareholder  did  not  meet  the  stock 
ownership  requirements  of  section 
902(a)  or  section  902(b)  shall  be  treated 
as  distributions  made  by  a 
noncontrolled  section  902  corporation. 

(ii)  Special  rule  for  dividends  received 
by  a  controlled  foreign  corporation.  If— 

(A)  Stock  in  a  foreign  corporation  is 
owned  by  a  controlled  foreign 
corporation, 

(B)  There  are  two  or  more 
shareholders  of  that  controlled  foreign 
corporation,  and 

(C)  The  ownership  requirements  of 
section  902(b)  with  respect  to  the  foreign 
corporation  are  met  by  at  least  one  of 
the  United  States  shareholders  of  the 
controlled  foreign  corporation, 

then  any  dividends  received  by  the 
controlled  foreign  corporation  from  the 
foreign  corporation  shall  be  treated  in 
their  entirety  to  the  controlled  foreign 
corporation  as  dividends  from  a 
noncontrolled  section  902  corporation, 
notwithstanding  that  all  the  United 
States  shareholders  of  the  controlled 
foreign  corporation  do  not  meet  the 
requirements  of  section  902(b).  Any 
income  received  or  accrued  by  a  United 
States  shareholder  of  a  controlled 
foreign  corporation  described  in  the 
preceding  sentence  that  is  attributable 
to  a  dividend  paid  by  a  foreign 
corporation  shall  be  considered  to  be 
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passive  income  if  the  shareholder's 
interest  in  that  foreign  corporation  does 
not  satisfy  the  requirements  of  section 
902(b). 

(iii)  Special  rules  for  high  withholding 
tax  interest  If  a  taxpayer  receives  or 
accrues  a  dividend  distribution  from  a 
noncontrolled  section  902  corporation 
out  of  earnings  and  profits  attributable 
to  high  withholding  tax  interest  earned 
or  accrued  by  the  noncontrolled  section 
902  corporation,  any  gross  basis  foreign 
tax  (as  defined  in  paragraph  (d)  of  this 
section)  imposed  on  such  interest,  to  the 
extent  that  the  taxes  are  imposed  at  a 
rate  in  excess  of  5  percent,  shall  not  be 
treated  as  foreign  taxes  for  purposes  of 
determining  the  amount  of  foreign  taxes 
deemed  paid  or  accrued  by  the  taxpayer 
under  section  902.  The  preceding 
sentence  shall  have  no  effect  upon  the 
determination  of  the  amount  of  earnings 
and  profits  of  a  noncontrolled  section 
902  corporation. 

(iv)  Treatment  of  inclusions  under 
section  1293.  [Reserved] 

(3)  Special  rule  for  controlled  foreign 
corporations.  Distributions  fit)m  a 
controlled  foreign  corporation  shall  be 
treated  as  dividends  from  a 
noncontrolled  section  902  corporation, 
and  therefore  not  subject  to  the  look- 
through  rules  of  S  1.904-5,  to  the  extent 
that  the  distribution  is  out  of  earnings 
and  profits  for  periods  during  which  the 
controlled  foreign  corporation  was  not  a 
controlled  foreign  corporation. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (g). 

Example  (1).  A  and  B  are  domestic 
corporations.  A  owns  90  percent  of  the  stock 
of  C,  a  foreign  corporation  and  B  owns  the 
remaining  10  percent  of  the  C  stock.  C  is  a 
controlled  foreign  corporation.  A  and  B  are 
United  States  shareholders.  C  owns  20 
percent  of  the  stock  of  D.  a  foreign 
corporation,  not  a  controlled  foreign 
corporation,  that  is  incorporated  in  a 
different  country  than  C.  D  is  a  noncontrolled 
section  902  corporation  with  respect  to  C  and 
A,  but  not  with  respect  to  B.  In  1987,  C  has 
foreign  personal  holding  company  income  of 
$1000.  $100  of  which  is  attributable  to  a 
dividend  from  D.  The  remainder  of  the 
foreign  personal  holding  company  income  is 
passive  income.  Assume  that  gross  income 
and  net  income  are  equal  and  that  C  pays  no 
foreign  taxes  on  its  foreign  personal  holding 
company  income.  In  1987.  A  and  B  have 
section  9Sl(a)(l)(A)  inclusions  of  $900  and 
$100.  respectively,  attributable  to  the  foreign 
personal  holding  company  income.  Under 
paragraph  (g)(2)(ii)  of  this  section,  the  $900 
included  by  A  consists  of  $810  passive 
income  and  $90  of  income  attributable  to  a 
dividend  from  a  noncontrolled  section  902 
corporation.  The  $100  included  by  B  in  gross 
income  is  characterized  as  passive  income  in 
its  entirety  although  $10  of  the  $100  is 
attributable  to  the  dividend  from  D.  and,  as  to 


C  that  dividend  is  characterized  as  a 
dividend  from  a  noncontrolled  section  902 
corporation.  As  to  B,  the  $10  is  characterized 
as  passive  income  because  B  does  not  meet 
the  ownership  requirements  of  section  902(b) 
with  regard  to  D. 

Example  (2).  In  1987.  A  a  domestic 
corporation,  owned  9  percent  of  the  stock  of 
B.  a  foreign  corporation.  In  1988.  A  acquired 
an  additional  20  percent  of  the  stock  of  B. 
Thus,  in  1988,  B  is  a  noncontrolled  section  902 
corporation  with  regard  to  A  In  1969.  A 
acquired  an  additional  25  percent  of  the  stock 
of  B.  A  acquired  no  additional  stock  in  1990. 
In  1989  and  1990.  A  owned  54  percent  of  the 
stock  of  B.  For  1989  and  1990,  B  is  a 
controlled  foreign  corporation  in  which  A  is  a 
United  States  shareholder.  B  has  no  subpart  F 
income  in  1989  or  1990.  In  1990,  B  pays  a 
dividend  of  $3,000  to  A.  One  thousand  dollars 
($1,000)  of  the  dividend  is  attributable  to 
earnings  and  profits  from  1987,  $1,000  is 
attributable  to  earnings  and  proHts  from  1988, 
and  $1,000  is  attributable  to  earnings  and 
pronts  from  1988.  Under  paragraph  (g)(1)  of 
this  section,  the  $1,000  attributable  to  the 
earnings  and  profits  from  1989  is  subject  to 
the  look  throtigh  rules  of  section  904(d)(3)  and 
S  1.904-5(c)(4)  and  is  characterized  in  A's 
hands  according  to  those  rules.  Under 
paragraph  (g)(3)  of  this  section,  the  $2,000 
attiibutable  to  the  1987  and  1988  earnings 
and  profits  is  treated  as  income  subject  to  a 
separate  limitation  for  dividends  from  a 
noncontrolled  section  902  corporation  (B 
corporation). 

Example  (3).  M  owns  40  percent  of  the 
voting  stock  of  foreign  corporation  N.  N  is  a 
noncontrolled  section  902  corporation.  In 
1987,  N  earns  $2,000  of  gross  interest  income 
and  incurs  $1,700  of  interest  expense.  N 
incurs  no  other  expenses  and  earns  no  other 
income.  One-thousand  dollars  ($1,000)  of  the 
interest  income  is  subject  to  a  10  percent 
withholding  tax  and  is,  therefore,  high 
withholding  tax  interest.  N's  earnings  and 
profits  are  $200  ($2,000  gross  interest  income 
less  $1,700  interest  expense  less  $100 
withholding  tax).  N  pays  the  full  $200  out  as  a 
dividend.  M  receives  $80  (40  percent  of  the 
$200).  Under  paragraph  (g)(3)  of  this  section, 
$50  ($100-5%  X  $1,000)  of  the  $100 
withholding  tax  is  not  treated  as  a  foreign  tax 
for  purposes  of  determining  the  amount  of 
foreign  taxes  deemed  paid  by  M  under 
section  902.  Kfs  deemed  paid  credit  with 
respect  to  the  $80  dividend  it  receives  is, 
therefore,  reduced  from  $40  ($100x$80/$200) 
tO$20($50X$80/$200). 

(h)  Export  financing  interest— \\] 
Definitions— {i)  Export  financing 
interest  The  term  "export  financing 
interest"  means  any  interest  derived 
from  financing  the  sale  (or  other 
disposition)  for  use  or  consumption 
outside  the  United  States  of  any 
property  that  is  manufactured, 
produced,  grown,  or  extracted  in  the 
United  States  by  the  taxpayer  or  a 
related  person,  and  not  more  than  50 
percent  of  the  fair  market  value  of  which 
is  attributable  to  products  imported  into 
the  United  States.  For  purposes  of  this 
paragraph,  the  term  "United  States" 


includes  the  fifty  States,  die  District  of 
Columbia,  and  die  Commonwealth  of 
Puerto  Rico. 

(ii)  Fair  market  value.  For  purposes  of 
this  paragraph,  the  fair  market  value  of 
any  property  imported  into  the  United 
States  shall  be  its  appraised  value,  as 
determined  by  the  Secretary  under 
section  402  of  die  Tariff  Act  of  1930  (19 
U.S.C.  1401a)  in  connection  with  its 
importation.  For  purposes  of 
determining  the  foreign  content  of  an 
item  of  property  imported  into  the 
United  States,  see  section  927  and  the 
regulations  thereimder. 

(iii)  Related  person.  For  purposes  of 
this  paragraph,  the  term  "related 
person"  has  the  meaning  given  it  by 
section  954(d)(3)  except  that  sudi 
section  shall  be  applied  by  substituting 
"the  person  with  respect  to  whom  the 
determination  is  being  made"  for 
"controlled  foreign  corporation"  each 
place  it  applies. 

(2)  Treatment  of  export  financing 
interest  Except  as  provided  in 
paragraph  (h)(3)  of  this  section,  if  a 
taxpayer  derives  export  financing 
interest  fi-om  an  unrelated  person,  then 
that  interest  shall  be  treated  as  general 
limitation  income. 

(3)  Interaction  of  export  financing 
interest  and  related  person  factoring 
income — (i)  Export  financing  interest 
that  is  also  related  person  factoring 
income.  Export  financing  interest  shall 
be  treated  as  passive  income  if  that 
income  is  also  related  person  factoring 
income.  For  this  purpose  related  person 
factoring  income  is — 

(A)  Income  received  or  accrued  by  a 
controlled  foreign  corporation  (other 
than  a  financial  services  entity)  that  is 
income  described  in  section  864(d)(6) 
(income  of  a  controlled  foreign 
corporation  from  a  loan  for  the  purpose 
of  financing  the  purchase  of  inventory 
property  or  services  of  a  related  person); 
or 

(B)  Income  received  or  accrued  by  any 
person  (other  than  a  financial  services 
entity)  that  is  income  described  in 
section  864(d)(1)  (income  from  a  trade  or 
service  receivable  acquired  from  a 
related  person). 

(ii)  Export  financing  interest  that  is 
received  or  accrued  by  a  financial 
services  entity.  [Reserved] 

(iii)  Export  financing  interest  that  is 
high-withholding  tax  interest 
[Reserved] 

(iv)  Examples.  The  follovtring 
examples  illustrate  the  operation  of  this 
paragraph  (h)(3). 

Example  (1).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  domestic 
corporation  P.  S  has  accumulated  cash 
reserves.  P  has  uncollected  trade  and  service 
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receivables  of  foreign  obligors.  P  sells  the 
receivables  at  a  discount  ("factors")  to  S.  The 
income  derived  by  S  on  the  receivables  is 
related  person  factoring  income.  The  income 
is  also  export  financing  interest.  Because  the 
income  is  related  person  factoring  income, 
the  income  is  passive  income  to  S. 

Example  (2).  (Reserved| 

Example  (3).  Domestic  corporation  S  is  a 
wholly-owned  subsidiary  of  domestic 
corporation  P.  S  has  accumulated  cash 
reserves.  P  has  uncollected  trade  and  service 
receivables  of  foreign  obligors.  P  factors  the 
receivables  to  S.  The  income  derived  by  S  on 
the  receivables  is  related  person  factoring 
income.  The  income  is  also  export  financing 
interest.  The  income  will  be  passive  income 
toS. 

Example  (4).  The  facts  are  the  same  as  in 
Example  (3)  except  that  instead  of  factoring 
P's  receivables,  S  finances  the  sales  of  Vt 
goods  by  making  loans  to  the  purchasers  of 
Fs  goods.  The  interest  derived  by  S  on  these 
loans  is  export  financing  interest  and  is  not 
related  person  factoring  income.  The  income 
will  be  general  limitation  income  to  S. 

(v)  Income  eligible  for  section 
864(d)(7)  exception  (same  country 
exception)  from  related  person  factoring 
treatment — (A)  Income  other  than 
interest.  If  any  foreign  person  that  is  not 
a  financial  services  entity  receives  or 
accrues  income  that  is  described  in 
section  864(d)(7)  (income  on  a  trade  or 
service  receivable  acquired  from  a 
related  person  in  the  same  foreign 
country  as  the  recipient)  and  such 
income  would  also  meet  the  definition  of 
export  financing  interest  if  section 
864(d)(1)  applied  to  such  income  (income 
on  a  trade  or  service  receivable 
acquired  from  a  related  person  treated 
as  interest),  then  the  income  shall  be 
considered  to  be  export  financing 
interest  and  shall  be  treated  as  general 
limitation  income. 

(B)  Interest  income.  If  export  financing 
interest  is  received  or  accrued  by  any 
foreign  person  and  that  income  would 
otherwise  be  treated  as  related  person 
factoring  income  under  section  864(d)(6) 
if  section  864(d)(7)  did  not  apply,  section 
g04(d)(2)(A)(iii)(Il)  shall  apply,  and  Uie 
interest  shall  be  treated  as  general 
limitation  income  unless  the  interest  is 
received  or  accrued  by  a  financial 
services  entity. 

(C)  Examples.  The  following  examples 
illustrate  the  operation  of  paragraph 
(h)(4)(iii)  (A)  and  (B)  of  this  section. 

Example  (1).  Ck)ntrolled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  domestic 
corporation  P.  Controlled  foreign  corporation 
T  is  a  wholly-owned  subsidiary  of  controlled 
foreign  corporation  S.  S  and  T  are 
incorporated  in  country  M.  In  1987.  P  sells 
tractors  to  T.  which  T  sells  to  X,  a  foreign 
corporation  organized  in  country  M.  The 
tractors  are  to  be  used  in  country  M.  T  has 
uncollected  trade  receivables  from  X  thai  it 
factors  to  S.  The  income  derived  by  S  from 
the  receivables  is  not  derived  in  an  active 


financing  business,  and  S  is  not  a  fiiuuicial 
services  entity.  The  income  is  not  reUlcd 
person  factoring  income  because  it  is 
described  in  section  804(dH7)  (inoooie  eligible 
for  the  same  country  exception).  B«caus«  the 
income  derived  by  S  from  the  roocivables 
would  meet  the  definition  of  export  financing 
interest  if  the  income  were  described  in 
section  ae4(d)(l).  the  income  is  considered  to 
be  export  fiiftancing  interest  and  is,  therefore, 
general  limitation  income  to  S. 

Example  (21.  [Reserved] 

Example  (3).  Controlled  foreign  corporation 
S  is  a  wholly-owned  sut>sidiary  of  domestic 
corporation,  P.  Controlled  foreign  corporation 
T  is  a  wholly-owned  subsidiary  of  controlled 
foreign  corporation  S.  S  and  T  are 
incorporated  in  country  M.  S  is  not  a 
financial  services  entity.  In  1987.  P  sells 
tractors  to  T,  which  T  sells  to  X,  a  foreign 
partnership  that  is  organized  in  country  M 
and  is  related  to  S  and  T.  S  makes  a  loan  to  X 
to  finance  the  tractor  sales.  The  interest 
earned  by  S  from  financing  the  sales  is 
described  in  section  864(d)(7)  and  is  export 
financing  interest.  Therefore,  the  income  shall 
be  general  limitation  income  to  S. 

Example  (4).  (Reserved) 

(i)  Interaction  of  section  907(c)  and 
income  described  in  this  section.  If  a 
person  receives  or  accrues  income  that 
is  income  described  in  section  907(c) 
(relating  to  oil  and  gas  income),  the  rules 
of  section  907(c)  and  the  regulations 
thereunder,  as  well  as  the  rules  of  this 
section,  shall  apply  to  the  income.  Thus, 
for  example,  if  a  taxpayer  receives  or 
accrues  a  dividend  distribution  from  two 
separate  noncontroUed  sectloa  902 
corporations  out  of  earnings  and  profits 
attributable  to  income  received  or 
accrued  by  the  noncontroUed  section 
902  corporations  that  is  income 
described  in  section  907(c),  the  rules 
provided  in  section  907  shall  apply 
separately  to  the  dividends  received 
from  each  noncontroUed  section  902 
corporation.  The  reduction  in  amoimt 
allowed  as  foreign  tax  provided  by 
section  907(a)  shall  therefore  be 
calculated  separately  for  dividends 
received  or  accrued  by  the  taxpayer 
from  each  separate  noncontroUed 
section  902  corporation. 

(j)  Special  rule  for  certain  currency 
gains  and  losses.  Any  currency  gain  or 
loss  computed  under  S  1.985-3T(d)(2) 
will  be  allocated  among  the  separate 
categories  of  income  on  the  basis  of 
foreign  source  gross  income  in  that 
category  before  the  application  of  the 
section  904(d)(2)(A)(iii)(III)  (the 
exception  from  passive  income  for  high- 
taxed  income). 

(k)  Priority  rules.  (Reserved) 

$1,904-6    Look-through  nilMaaappiM  to 
contraHcd  foratgn  cofporatkMW  and  olMf 


(a)  Definitions.  For  purposes  of 
section  904(d)(3)  and  this  section,  the 
following  definitions  apply: 


(1)  The  term  "separate  category" 
means,  as  the  context  requires,  any 
category  of  income  described  in  section 
904(d)(1)  (A),  (B),  (C),  (D).  (E),  (F).  (G). 
(H),  or  (I)  and  in  i  1.904-4  (b),  (d),  (e),  (f). 
and  (g).  or  any  category  of  earnings  and 
profits  to  which  income  described  in 
such  provisions  is  attributable. 

(2)  The  term  "controlled  foreign 
corporation"  has  the  meaning  given  such 
term  by  section  957  (taking  into  account 
the  special  rule  for  certain  captive 
insurance  companies  contained  in 
section  953(c)). 

(3)  The  term  "United  States 
shareholder"  has  the  meaning  given 
such  term  by  section  951(b)  (taking  into 
account  the  special  rule  for  certain 
captive  insurance  companies  contained 
in  section  953(c)),  except  that  for 
piuposes  of  this  section,  a  United  States 
shareholder  shall  include  any  member  of 
the  controlled  group  of  the  United  States 
shareholder.  For  this  purpose  the 
controlled  group  is  any  member  of  the 
affiliated  group  within  the  meaning  of 
section  1504(a)(2)  except  that  50  percent 
shall  be  substituted  for  80  percent 
wherever  it  appears  in  section 
1504(a)(2). 

(b)  In  general.  Except  as  otherwise 
provided  in  section  904(d)(3)  and  this 
section,  dividends,  interest,  rents,  and 
royalties  received  or  accrued  by  a 
taxpayer  from  a  controlled  foreign 
corporation  in  which  the  taxpayer  is  a 
United  States  shareholder  shall  be 
treated  as  general  limitation  income. 

(c)  Rules  for  specific  types  of 
inclusions  and  payments — (1)  Subpart  P 
inclusions — (i)  Rule.  Any  amount 
included  in  gross  income  under  section 
951(a)(1)(A)  shall  be  treated  as  income 
in  a  separate  category  to  the  extent  the 
amoimt  so  included  is  attributable  to 
income  received  or  accrued  by  the 
controlled  foreign  corporation  that  is 
described  as  income  in  such  category. 
For  purposes  of  this  paragraph,  the 
priority  rules  of  S  1.904-4(k)  shall  apply 
prior  to  application  of  the  rules  of  this 
paragraph. 

(ii)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (c)(1): 

Example  (1}.  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  P,  a 
domestic  corporation  S  enms  S200  of  net 
income.  S8S  of  which  is  foreign  base  company 
shipping  income,  $15  of  which  is  foreign 
persona]  holding  company  income,  and  $100 
of  which  is  non-subpart  P  general  limitation 
income.  No  foreign  tax  is  imposed  on  the 
income.  One  hundred  dollars  (SlOOj  of  S's 
income  is  subpart  F  income  taxed  currently  to 
P  under  section  951(a)(lHA).  Because  $85  of 
the  subpart  F  inclusion  is  attributable  to 
shipping  income  of  S.  S85  of  the  subpart  F 
mclusion  is  shipping  income  to  P.  Because  $15 
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of  the  subpart  F  inclusion  is  attributable  to 
passive  income  of  S,  $15  of  the  subpart  F 
inclusion  is  passive  income  to  P. 

Example  (2).  (Reserved] 

Example  (3).  (Reserved) 

Example  (4).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  domestic 
corporation  P.  S  owns  40  percent  of  foreign 
corporation  A,  45  percent  of  foreign 
corporation  B,  30  percent  of  foreign 
corporation  C  and  20  percent  of  foreign 
corporation  D.  A.  B.  C,  and  D  are 
noncootroUed  section  902  ooiporations.  In 
1987,  S's  only  income  is  a  $100  dividend  from 
each  foreign  corporation.  Assume  that  S  pays 
no  foreign  taxes  and  has  no  expenses.  All 
$400  of  the  income  is  foreign  personal  holding 
company  income  and  is  included  in  P's  gross 
income.  P  must  include  $100  in  its  separate 
limitation  for  dividends  from  A,  $100  in  its 
separate  limitation  for  dividends  from  B,  $100 
in  its  separate  limitation  for  dividends  from 
C.  and  $100  in  its  separate  limitation  for 
dividends  from  O. 

(2)  Interest— {i)  In  general.  Any 
interest  that  is  received  or  accrued  from 
a  controlled  foreign  corporation  by  a 
taxpayer  that  is  a  United  States 
shareholder  in  such  foreign  corporation 
shall  be  treated  as  income  in  a  separate 
category  to  the  extent  it  is  allocable  to 
income  of  the  controlled  foreign 
corporation  in  that  category.  If  related 


person  interest  (as  defined  in  this 
paragraph  (c)(2)(ii))  is  r<}ceived  or 
accrued  from  a  controlled  foreign 
corporation  by  two  or  more  persons,  the 
amount  of  interest  received  or  accrued 
by  each  person  that  is  allocable  to  any 
separate  category  of  income  shall  be 
determined  by  multiplying  the  amount  of 
related  person  interest  allocable  to  that 
separate  category  of  income  by  a 
fraction.  The  numerator  of  the  fraction  is 
the  amoimt  of  related  person  interest 
received  or  accrued  by  that  person  and 
the  denominator  is  the  total  amount  of 
related  person  interest  paid  or  accrued 
by  the  controlled  foreign  corporation. 

(ii)  Allocating  expenses  including 
interest  paid  to  a  related  person.  If 
interest  is  paid  or  accrued  by  a 
controlled  foreign  corporation  to  any 
United  States  shareholder  in  such 
corporation  (or  to  any  other  related 
person)  and  the  look-through  rules  apply 
("related  person  interest"),  such  related 
person  interest  and  other  expenses  of  a 
controlled  foreign  corporation  shall  be 
allocated  and  apportioned  in  the 
following  manner. 

(A)  Gross  income  in  each  separate 
category  shall  be  determined: 


(B)  Any  expenses  that  are  definitely 
related  to  less  than  all  classes  of  gross 
income,  including  unrelated  person 
interest  (as  defined  in  paragraph 
(c)(2)(ii)(E)  of  this  section)  that  is 
directly  allocated  to  income  from  a 
specific  property,  shall  be  allocated  and 
apportioned  under  the  principles  of 

§  1.861-8  to  income  in  each  separate 
category; 

(C)  Related  person  interest  shall  be 
allocated  to  and  shall  reduce  (but  not 
below  zero)  the  amount  of  passive 
foreign  personal  holding  company 
income  as  determined  after  the 
application  of  paragraph  (c)(2Mii)(B)  of 
this  section; 

(D)  To  the  extent  that  related  person 
interest  exceeds  passive  foreign 
personal  holding  company  income  as 
determined  after  the  application  of 
paragraph  (c)(2)(ii)  (B)  and  (C)  of  this 
section,  the  related  person  interest  shall 
be  allocated  under  the  rules  of  this 
paragraph  to  separate  categories  other 
than  passive  income.  If  under  %  1.861-8, 
the  gross  income  method  of  allocating 
interest  expense  is  elected,  related 
person  interest  shall  be  allocated  as 
follows: 


Related  person        _•„.  ,     Related  person  interest  allocated  under  paragraph 
inteiSt  "^"*  (c)(2)(ii)(C) 


If  under  S  LSBl-B.  the  asset  method  of     related  person  interest  shall  be 
allocating  interest  expense  is  elected. 


Related  person 
interest 


mmus 


Related  person  interest  allocated  under  paragraph 


(c)(2)(ii)(C) 


Gross  income  in  a  separate  categoty  (other  than 
passive) 

Total  gross  income  (other  than  passive). 


allocated  according  to  the  following 
formula: 

Value  of  assets  in  a  separate  category  (other  than 
passive) 

Value  of  total  assets  (other  than  passive). 


(E)  Any  other  expenses  (including 
unrelated  person  interest  that  is  not 
direcdy  allocated  to  income  from  a 
specific  property))  that  are  not  definitely 
related  expenses  or  that  are  definitely 


related  to  all  classes  of  gross  income 
shall  be  apportioned  under  the  rules  of 
this  paragraph  to  reduce  income  in  each 
separate  category.  For  this  purpose, 
unrelated  person  interest  is  all  interest 


other  than  related  person  interest.  If  the 
taxpayer  elects  to  use  the  gross  income 
method  to  apportion  the  expense,  then 
the  expense  shall  be  apportioned 
according  to  the  following  formula: 


Expense  apportionable  to  a  separate       _     Ex- 
category  pense 


Gross  income  in  a  separate  category  (minus  related  person 

interest  allocated  under  paragraph  (c)(2){ii)(C)  if  the 

category  is  passive) 

Total  gross  income  minus  related  person  interest  allocated 
to  passive  income  under  paragraph  (c)(2)(ii)(C) 


If  the  taxpayer  uses  the  asset  method  to  apportion  the  expense,  then  the  expense  shall  be  apportioned  according 
to  the  following  formula: 


■>?;^.•^AVA  - 


rr> 
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Expense  apportionable  to  a  separate      _     Ex-     ^ 
category  pense 


Value  of  assets  in  a  separate  category  fminus  related 

person  debt  allocated  to  passive  assets  if  the  category  is 

passive) 

Value  of  total  assets  minus  related  person  debt  allocated 
to  passive  assets 


(iii)  Definitions— {A)  Value  of  assets 
and  reduction  in  value  of  assets  and 
gross  income.  For  purposes  of  paragraph 
(c)(2](ii)  (D)  and  (E)  of  this  section,  the 
value  of  total  assets  is  the  value  of 
assets  in  all  categories  (determined 
under  the  principles  of  S  1.861-8).  See 
S  1.861-8  to  determine  the  reduction  in 
value  of  assets  and  gross  income  for 


purposes  of  apportioning  additional 
third  person  interest  expense  that  is  not 
directly  allocated  when  some  interest 
expense  has  been  directly  allocated.  For 
purposes  of  this  paragraph  and 
paragraph  (c)(2](ii)(E]  of  this  section, 
any  reduction  in  the  value  of  assets  for 
indebtedness  that  relates  to  interest 
allocated  under  paragraph  (c)(2)(ii}(C)  of 


this  section  is  made  before  determining 
the  average  of  asset  values.  For  rules 
relating  to  the  averaging  of  reduced 
asset  values  see  {  1.861-8. 

(B)  Related  person  debt  allocated  to 
passive  assets.  For  purposes  of 
paragraph  (c)(2)(ii](E)  of  this  section, 
related  person  debt  allocated  to  passive 
assets  is  determined  as  follows: 


Related  person  debt  allocated  to  the  passive 
category 


Total  related  person 
debt 


Related  person  interest  allocable  to  passive  income  under 
paragraph  (c)|2)(iiHC) 


All  related  person  interest 


For  this  purpose,  the  term  "total 
related  person  debt"  means  the  sum  of 
the  principal  amounts  of  obligations  of  a 
controlled  foreign  corporation  owed  to 
any  United  States  shareholder  of  such 
corporation  or  to  any  related  entity 
(within  the  meaning  of  paragraph  (g)  of 
this  section)  determined  at  the  end  of 
the  taxable  year. 

(iv)  Examples.  The  following 
examples  illustrate  the  operation  of  this 
paragraph  (c)(2). 

Example  (1).  (i)  Controlled  foreign 
corporation  S  is  a  wholly-owned  subsidiary 
of  P.  a  domesUc  corporation.  In  1967,  S  earns 
$200  of  foreign  personal  holding  company 
income  that  is  passive  income.  S  also  earns 
$100  of  foreign  base  company  sales  income 
that  is  general  limitation  income.  S  has  $2000 
of  passive  assets  and  $2000  of  general 
hmitation  assets.  In  1967,  S  makes  a  $150 
interest  payment  to  P  with  respect  to  a  $1500 
loan  from  P.  S  also  pays  $100  of  interest  to  an 
unrelated  person  on  a  $1000  loan  from  that 
person.  S  has  no  other  expenses.  S  uses  the 
asset  method  to  allocate  interest  expense. 

(ii)  Under  paragraph  (c)(2)(ii)(C)  of  this 
section,  the  $150  related  person  interest 
payment  is  allocable  to  S's  passive  foreign 
personal  holding  company  income.  Therefore, 
the  $150  interest  payment  is  passive  income 
to  P.  Because  the  entire  related  person 
interest  payment  is  allocated  to  passive 
income  under  paragraph  (c)(2)(ii)(C)  of  this 
section,  none  of  the  related  person  interest 
payment  is  allocable  to  general  limitation 
income  under  paragraph  (c)(2)(ii)(D)  of  this 
section.  Under  paragraph  (cK2)(ili)(B)  of  this 
section,  the  entire  amount  of  the  related 
person  debt  is  allocable  to  passive  assets 
($1500= $1500  X$150/$150).  Under  paragraph 
(c)(2)(ii)(E)  of  this  section,  $20  of  interest 
expense  paid  to  an  unrelated  person  is 
allocated  to  passive  income 
($20=$100X($2000-$1500)/($4000-$1500)). 


Eighty  dollars  ($60)  of  the  interest  expense 
paid  to  an  unrelated  person  is  allocated  to 
general  limitation  income  ($80= $100 x $2000/ 
($4000 -$1500)). 

Example  (2).  The  facts  are  the  same  as  in 
Example  (1),  except  that  S  uses  the  gross 
income  method  for  allocating  interest 
expense.  Under  paragraph  (c)(2)(ii)(E)  of  this 
section,  the  unrelated  person  interest  expense 
would  be  allocated  on  a  gross  income 
method.  Therefore.  $33  of  interest  expense 
paid  to  unrelated  persons  would  be  allocated 
to  passive  income  ($33=$100x($200-$150)/ 
($300-$150)  and  $67  of  interest  expense  paid 
to  unrelated  persons  would  be  allocated  to 
general  limitation  income  ($67 = $100  X  $100/ 
($300-$!  50). 

Example  (3).  (i)  The  facts  are  the  same  as 
in  Example  (1),  except  that  S  has  an 
additional  $50  of  third  person  interest 
expense  that  is  directly  allocated  to  income 
from  a  specific  property  that  produces  only 
passive  income.  The  principal  amount  of 
indebtedness  to  which  the  interest  relates  is 
$500.  S  also  has  $50  of  additional  non-interest 
expenses  that  are  not  definitely  related 
expenses  and  that  are  allocated  on  an  asset 
basis. 

(ii)  Under  paragraph  (c)(2](ii)(B]  of  this 
section,  the  $50  of  directly  allocated  third 
person  interest  is  first  allocated  to  reduce  the 
passive  income  of  S.  Under  paragraph 
(c)(2)(ii)(C)  of  this  section,  the  $150  of  related 
person  interest  is  allocated  to  the  remaining 
$150  of  passive  income.  Under  paragraph 
(c)(2)(iii][B)  of  this  section,  all  of  the  related 
person  debt  is  allocated  to  passive  assets. 
($1500= $1500  X  $150/$150). 

(iii)  Under  paragraph  (c)(2)(ii)(E)  of  this 
section,  the  non-interest  expenses  that  are 
not  defmitely  related  are  allocated  on  the 
basis  of  the  asset  values  reduced  by  the 
allocated  related  person  debt.  Therefore  $10 
of  these  expenses  are  allocated  to  the  passive 
category  ($50x($2000-$1500)/ 
($4000 -$1500))  and  $40  are  allocated  to  the 


general  category  ($50  X  ($2000/ 
($4000-$1500)). 

(iv)  In  order  to  allocate  third  person 
interest  between  the  categories  of  assets,  the 
value  of  assets  in  a  separate  category  must 
also  be  reduced  under  the  principles  of 
S  1.861-8  by  the  indebtedness  relating  to  the 
specifically  allocated  interest.  Therefore, 
under  paragraph  (c)(2)(iii)(B)  of  this  section, 
the  value  of  assets  in  the  passive  category  for 
purposes  of  allocating  the  additional  third 
person  interest  =0  ($2000  minus  $500  (the 
principal  amount  of  the  debt,  the  interest 
payment  on  which  is  directly  allocated  to 
specific  interest  producing  properties)  minus 
$1500  (the  related  person  debt  allocated  to 
passive  assets)).  Under  paragraph  (c)(2)(ii)(E) 
of  this  section,  all  $100  of  the  non-definitely 
related  third  person  interest  is  allocated  to 
the  general  limitation  ($100= $100 X $2000/ 
($4000-$500-$1500)). 

Example  (4).  (i)  Controlled  foreign 
corporation  S  is  a  wholly-owned  subsidiary 
of  P,  a  domestic  corporation.  In  1987,  S  earns 
$100  of  foreign  personal  holding  company 
income  that  is  passive  income.  S  also  earns 
$100  of  foreign  base  company  sales  income 
that  is  general  limitation  income.  S  has  $1000 
of  general  limitation  assets  and  $1000  of 
passive  assets.  In  1087.  S  makes  a  $150 
interest  payment  to  P  on  a  $1500  loan  from  P 
and  has  $20  of  general  and  administrative 
expenses  (G  &  A)  that  under  the  principles  of 
1 1.861-6  is  treated  as  directly  allocable  to  all 
of  Fs  gross  income.  S  also  makes  a  $25 
interest  payment  to  an  unrelated  person  on  a 
$250  loan  from  the  unrelated  person.  S  has  no 
other  expenses.  S  uses  the  asset  method  to 
allocate  interest  expense.  S  uses  the  gross 
income  method  to  allocate  G  A  A. 

(ii)  Under  paragraph  (c)(2)(ii)(B)  of  this 
section,  $100  of  the  interest  payment  to  P  is 
allocable  to  S's  passive  foreign  personal 
holding  company  income.  Under  paragraph 
(c)(2)(ii)(D)  of  this  section,  the  additional  $50 
of  relateid  person  interest  expense  is 


allocated  to  general  limitation  income 
($50=$50X$1000/$1000).  Under  paragraph 
(c)(2)(iii)(B)  of  this  section,  related  person 
debt  allocated  to  passive  assets  equals  $1000 
($1000 = $1500  X  $100/$1SO). 

(iii)  Under  paragraph  (c)(2){ii)(E)  of  this 
section,  none  of  the  $25  of  interest  expense 
paid  to  an  unrelated  person  is  allocated  to 
passive  income  ($0 = $25  X  ($1000 -$1000)/ 
($2000-$1000).  Twenty-five  dollars  ($25)  of 
the  interest  expense  paid  to  an  unrelated 
pi^rson  is  allocated  to  general  limitation 
income  ($2S=$25X$1000/($2000-$1000). 
Under  paragraph  (c)(2)(ii)(E)  of  this  section, 
none  of  the  G  &  A  is  allocable  to  S's  passive 
foreign  personal  holding  company  income 
($0=$20x($100-$100)/($200-$100).  All  $20 
of  the  G  ft  A  is  allocable  to  S's  general 
limitation  income  ($20 = $20  x  $100/ 
($200 -$100). 

Example  (5).  The  facts  are  the  same  as  in 
Example  (4),  except  that  S  uses  the  gross 
income  method  to  allocate  interest  expense. 
As  in  Example  (4),  $100  of  the  interest 
payment  to  P  is  allocated  to  passive  income 
under  paragraph  (c)(2)(ii)(C)  of  this  section. 
Under  paragraph  (c)(2)(ii)(D)  of  this  section, 
the  additional  $50  of  related  person  interest 
expense  is  allocated  to  general  limitation 
income  ($1 50  - 100  x  $100/$100).  Under 
paragraph  (c)(2)(ii)(E)  of  this  section,  none  of 
the  unrelated  person  interest  expense  and 
none  of  the  G  &  A  is  allocated  to  passive 
income,  because  after  the  application  of 
paragraph  (c)(2)(ii)(C)  of  this  section,  no 
passive  income  remains  in  the  passive 
income  category. 

Example  (8).  Controlled  foreign  corporation 
T  is  a  wholly-owned  subsidiary  of  S,  a 
controlled  foreign  corporation.  S  is  a  wholly- 
owned  subsidiary  of  P,  a  domestic 
corporation.  S  is  not  a  financial  services 
entity.  S  and  T  are  incorporated  in  the  same 
country.  In  1987,  P  sells  tractors  to  T,  which  T 
sells  to  X,  a  foreign  corporation  that  is  related 
to  both  S  and  T  and  is  organized  in  the  same 
country  as  S  and  T.  S  makes  a  loan  to  X  to 
finance  the  tractor  sales.  Assume  that  the 
interest  earned  by  S  from  financing  the  sales 
is  export  financing  interest  that  is  neither 
related  person  factoring  income  nor  foreign 
personal  holding  company  income.  The 
export  financing  interest  earned  by  S  is, 
therefore,  general  limitation  income.  S  earns 
no  other  income.  S  makes  a  $100  interest 
payment  to  P.  The  $100  of  interest  paid  is 
allocable  under  the  look-through  rules  of 
paragraph  (c)(2)(ii)  of  this  section  to  the 
general  limitation  income  earned  by  S  and  is 
therefore  general  limitation  income  to  P. 

(3)  Rents  and  Royalties.  Any  rents  or 
royalties  received  or  accrued  from  a 
controlled  foreign  corporation  in  which 
the  taxpayer  is  a  United  States 
shareholder  shall  be  treated  as  income 
in  a  separate  category  to  the  extent  they 
are  allocable  to  income  of  the  controlled 
foreign  corporation  in  that  category 
under  the  principles  of  §  1.861-8. 

(4)  Dividends — (i)  Look-through  rule. 
Any  dividend  paid  or  accnied  out  of  the 
earnings  and  profits  of  any  controlled 
foreign  corporation,  shall  be  treated  as 
income  in  a  separate  category  in 


proportion  to  the  ratio  of  the  portion  of 
earnings  and  proHts  attributable  to 
income  in  such  category  to  the  total 
amount  of  earnings  and  profits  of  the 
controlled  foreign  corporation.  For 
purposes  of  this  paragraph,  the  term 
"dividend"  includes  any  amotuit 
included  in  gross  income  tmder  section 
951(a)(1)(B)  as  a  pro  rata  share  of  a 
controlled  foreign  corporation's  increase 
in  earnings  invested  in  United  States 
property. 

(ii)  Special  rule  for  dividends 
attributable  to  certain  loans.  If  a 
dividend  is  distributed  to  a  taxpayer  by 
a  controlled  foreign  corporation,  that 
controlled  foreign  corporation  is  the 
recipient  of  loan  proceeds  from  a  related 
look-tlut>ugh  entity  (witiiin  the  meaning 
of  paragraph  (i)  of  this  section),  and  the 
piupose  of  such  loan  is  to  alter  the 
characterization  of  the  dividend  for 
purposes  of  this  section,  then,  to  the 
extent  of  the  principal  amoimt  of  the 
loan,  the  dividend  shall  be  characterized 
with  respect  to  the  earnings  and  profits 
of  the  related  person  lender  rather  than 
with  respect  to  the  earnings  and  profits 
of  the  dividend  payor.  A  loan  will  not  be 
considered  made  for  the  purpose  of 
altering  the  characterization  of  a 
dividend  if  the  loan  would  have  been 
made  or  maintained  on  substantially  the 
same  terms  irrespective  of  the  dividend. 
The  determination  of  whether  a  loan 
would  have  been  made  or  maintained 
on  substantially  the  same  terms 
irrespective  of  the  dividend  will  be 
made  taking  into  account  all  the  facts 
and  circumstances  of  the  relationship 
between  the  lender  and  the  borrower. 
Thus,  for  example,  a  loan  by  a  related 
party  lender  to  a  controlled  foreign 
corporation  that  arises  from  the  sale  of 
inventory  in  the  ordinary  course  of 
business  will  not  be  considered  a  loan 
made  for  the  purpose  of  altering  the 
character  of  any  dividend  paid  by  the 
borrower. 

(iii)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (c)(4). 

Example  (1).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  P,  a 
domestic  corporation.  In  1987,  S  has  earnings 
and  profits  of  $1,000,  $600  of  which  is 
attributable  to  general  limitation  income  that 
is  not  subpart  F  income  and  $400  of  which  is 
attributable  to  dividends  received  by  S  from 
a  noncontrolled  section  902  corporation,  T.  T 
is  incorporated  and  operates  in  the  same 
country  as  S,  and  S  has  a  50  percent 
ownership  interest  in  T.  In  December  of  1987, 
S  pays  a  dividend  of  $200,  all  of  which  is 
attributable  to  earnings  and  profits  earned  in 
1987.  Six-tenths  of  the  dividend,  $120,  is 
treated  as  general  limitation  income  because 
six-tenths  of  S's  earnings  and  profits  are 
attributable  to  general  limitation  income. 
Four-tenths  of  the  dividend,  $80,  is  treated  as 


income  subject  to  a  separate  limitation  for 
dividends  from  a  noncontrolled  section  902 
corporation  because  four-tenths  of  S's 
earnings  and  profits  are  attributable  to 
dividends  from  T,  a  noncontrolled  section  902 
corporation. 

Example  (2).  A,  a  United  States  person,  has 
been  the  sole  shareholder  in  controlled 
foreign  corporation  X  since  its  organization 
on  January  1. 1963.  Both  X  and  A  are 
calendar  year  taxpayers.  X's  earnings  and 
profits  for  1963  tiirough  the  end  of  1987 
totaled  $3,000.  A  sells  his  stock  in  X  at  the 
end  of  1967  and  realizes  a  gain  of  $4,000.  Of 
the  total  $4,000  gain,  $3,000  (A's  share  of  die 
po8t-1962  earnings  and  profits)  is  includible 
in  A's  gross  income  as  a  dividend  and  is 
subject  to  the  look-through  rules  including  the 
transition  rule  of  S  1.904-7(8)  with  respect  to 
the  portion  of  the  distribution  out  of  pre4l7 
earnings  and  profits.  The  remaining  $1,000  of 
the  gain  is  includible  as  gain  fh>m  the  sale  or 
exchange  of  the  X  stock  and  is  passive 
income  to  A. 

(d)  Effect  of  exclusions  from  subpart  F 
income— {\)  De  minimis  amount  of 
subpart  F  income.  {Reserved] 

(2)  Exception  for  certain  income 
subject  to  high  foreign  tax.  For  purposes 
of  the  dividend  look-through  rule  of 
paragraph  (c)(4)(i)  of  this  section,  an 
item  of  net  income  that  would  otherwise 
be  passive  income  (after  application  of 
the  priority  rules  of  §  1.904-4  (k))  and 
that  is  received  or  accnied  by  a 
controlled  foreign  corporation  shall  be 
treated  as  general  limitation  income, 
and  the  earnings  and  profits  attributable 
to  such  income  shall  be  treated  as 
general  limitation  earnings  and  profits,  if 
the  taxpayer  establishes  to  the 
satisfaction  of  the  Secretary  that  such 
income  was  subject  to  an  effective  rate 
of  income  tax  imposed  by  a  foreign 
coimtry  greater  than  90  percent  of  the 
maximum  rate  of  tax  specified  in  section 
11  (with  reference  to  section  15,  if 
applicable).  The  preceding  sentence  has 
no  effect  on  amotmts  (other  than 
dividends)  paid  or  accrued  by  a 
controlled  foreign  corporation  to  a 
United  States  shareholder  of  such 
controlled  foreign  corporation  to  the 
extent  those  amotuits  are  allocable  to 
passive  income  of  the  controlled  foreign 
corporation. 

(3)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph. 

Example  (1).  [Reserved] 
Example  (2).  [Reserved] 

(e)  Treatment  of  subpart  F  income  in 
excess  of  70  percent  of  gross  income — 
(1)  Rule.  If  the  sum  of  a  controlled 
foreign  corporation's  gross  foreign  base 
company  income  (determined  without 
regard  to  section  954(b)(5))  and  gross 
insurance  income  for  the  taxable  year 
exceeds  70  percent  of  the  gross  income, 
then  all  of  the  controlled  foreign 
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corporation's  gross  income  shall  be 
treated  as  foreign  base  company  income 
and,  thus,  included  in  a  United  States 
shareholder's  gross  income.  However, 
the  inclusion  in  gross  income  of  an 
amount  that  would  not  otherwise  be 
subpart  F  income  does  not  affect  its 
character  for  purposes  of  determining 
whether  the  income  is  within  a  separate 
category.  The  determination  of  whether 
the  controlled  foreign  corporation's 
gross  foreign  base  company  income  and 
gross  insurance  income  exceeds  70 
percent  of  gross  income  is  made  before 
the  exception  for  certain  income  subject 
to  a  high  rate  of  foreign  tax. 

(2)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph. 

Example.  Controlled  forei^  corporation  S 
is  a  wholly-owned  subsidiary  of  P.  a 
domestic  corporation.  S  earns  $100,  $75  of 
which  is  foreign  personal  holding  company 
income  and  $25  of  which  is  non-subpart  F 
services  income.  S  is  not  a  flnancial  services 
entity.  S's  gross  and  net  income  are  equal. 
Under  the  70  percent  full  inclusion  rule  of 
section  954(b)(3)(B),  the  entire  $100  is  foreign 
base  company  income  currently  taxable  to  P 
under  section  951.  Because  $75  of  the  $100 
section  951  inclusion  is  attributable  to  S's 
passive  income,  $75  of  the  inclusion  is 
passive  income  to  P.  The  remaining  $25  of  the 
inclusion  is  treated  as  general  limitation 
income  to  P  because  $25  is  attributable  to  S's 
general  limitation  income. 

(f)  Modification  of  look-through  rules 
for  certain  income— [1]  High 
withholding  tax  interest.  If  a  taxpayer 
receives  or  accrues  interest  from  a 
controlled  foreign  corporation  that  is  a 
financial  services  entity,  and  the  interest 
would  be  described  as  high  withholding 
tax  interest  if  section  904(d)(3)  and 
paragraph  (c)(2]  of  this  section  (the  look- 
through  rules  for  interest)  did  not  apply, 
then  the  interest  shall  be  treated  as  high 
withholding  tax  interest  to  the  extent 
that  the  interest  is  allocable  under 
section  g04(d)(3)  and  paragraph  (c)(2)(i) 
of  this  section  to  Hnancial  services 
income  of  the  controlled  foreign 
corporation.  The  amount  treated  as 
high-withholding  tax  interest  under  this 
paragraph  (f)(1)  shall  not  exceed  the 
interest,  or  equivalent  income,  of  the 
payor  that  would  be  taken  into  account 
in  determining  the  Hnancial  services 
income  of  the  payor  if  the  look-through 
rules  applied. 

(2)  Dividends  from  a  noncontrolled 
section  902  corporation.  If  a  United 
States  shareholder  that  is  a  corporation 
receives  or  accrues  income  from  a 
controlled  foreign  corporation  that  is 
attributable  to  dividends  from  a 
noncontrolled  section  902  corporation, 
such  income  shall  be  subject  to  a 
separate  limitation  for  such  dividends 
except  as  provided  in  §  1.904-4(g)(2)(ii) 


(relating  to  dividends  from  a  foreign 
corporation  with  respect  to  which  the 
United  States  shareholder  does  not  meet 
the  stock  ownership  requirements  of 
section  902). 

(3)  Distributions  from  a  FSC.  Income 
received  or  accrued  by  a  taxpayer  that, 
under  the  rules  of  paragraph  (c)(4]  of 
this  section  (look-through  rules  for 
dividends),  would  be  treated  as  foreign 
trade  income  or  as  passive  income  that 
is  qualiHed  interest  and  carrying  charges 
(as  defined  in  section  245(c)),  and  that  is 
also  a  distribution  from  a  FSC  (or  former 
FSC).  shall  be  treated  as  a  distribution 
from  a  FSC  (or  former  FSC). 

(4)  Example.  The  following  example 
illustrates  the  operation  of  paragraph 
(f)(1)  of  this  section. 

Example.  Controlled  foreign  corporation  S 
is  a  wholly-o%raed  subsidiary  of  P,  a 
domestic  corporation.  S  is  a  financial 
services  entity.  In  1988.  S  earns  $80  of  interest 
that  meets  the  definition  of  financial  services 
income  and  $20  of  high  withholding  tax 
interest.  S  makes  a  $100  interest  payment  to 
P.  The  interest  payment  to  P  is  subiect  to  a 
%vithholding  tax  of  IS  percent  Twenty  dollars 
($20)  of  the  interest  payment  to  P  is 
considered  to  be  liigh  withholding  tax 
interest  because,  under  section  904(d)(3).  it  is 
allocable  to  the  high  withholding  tax  interest 
earned  by  S.  The  remaining  eighty  dollars 
($80)  of  the  interest  payment  is  also  treated 
as  high  withholding  tax  interest  to  P  because, 
under  paragraph  (i)(l)  of  this  section,  interest 
that  is  subject  to  a  high  witiiholding  tax  but 
would  not  be  considered  to  be  high 
withholding  lax  interest  under  the  look- 
through  rules  of  paragraph  (c)(2)  of  this 
section,  shall  be  treated  as  high  withholding 
tax  interest  to  the  extent  that  the  interest 
would  have  been  treated  as  financial  services 
interest  income  under  the  look  through  rules 
of  paragraph  (c)(2)(i)  of  this  section. 

(g)  Application  of  look-through  rules 
to  certain  domestic  corporations.  The 
principles  of  section  904(d)(3)  and  this 
section  shall  apply  to  any  foreign  source 
interest,  rents,  and  royalties  that  are 
paid  by  one  United  States  corporation  to 
another  related  United  States 
corporation.  For  this  purpose,  two 
United  States  corporations  are 
considered  to  be  related  if  one  owns, 
directly  or  indirectly,  stock  possessing 
50  percent  or  more  of  the  total  voting 
power  of  all  classes  of  stock  of  the  other 
corporation  or  50  percent  or  more  of  the 
total  value  of  the  corporation.  In 
addition,  two  United  States  corporations 
shall  be  considered  related  if  the  same 
United  States  shareholders  own,  directly 
or  indirectly,  stock  possessing  50 
percent  or  more  of  the  total  voting 
power  of  all  classes  of  stock  or  50 
percent  of  the  total  value  of  each 
corporation.  For  purposes  of  this 
paragraph,  the  constructive  stock 
ownership  rules  of  section  318  apply. 


(h)  Application  of  look-through  rules 
to  partnerships  and  other  pass-through 
entities — (1)  General  rule.  Except  as 
provided  in  paragraph  (h)(2)  of  this    ' "" '  ' 
section,  a  partner's  distributive  share  of 
partnership  income  shall  be 
characterized  as  income  in  a  separate 
category  to  the  extent  that  the 
distributive  share  is  a  share  of  Income 
earned  or  accrued  by  the  partnership  in 
such  category.  Payments  to  a  partner 
described  in  section  707  (e.g.,  payments 
to  a  partner  not  acting  in  capacity  as  a 
partner)  shall  be  characterized  as 
income  in  a  separate  category  to  the 
extent  that  the  payment  is  attributable 
under  the  principles  of  §  1.801-8  and  this 
section  to  income  earned  or  accrued  by 
the  partnership  in  such  category,  if  the 
payments  are  interest,  rents,  or  royalties 
that  would  be  characterized  under  the 
look-through  rules  of  this  section  if  the 
partnership  were  a  foreign  corporation, 
and  the  partner  who  receives  the 
payment  owns  10  percent  or  more  of  the 
value  of  the  partnership.  A  payment  by 
a  partnership  to  a  member  of  tiie 
controlled  group  (as  defined  in 
paragraph  (a)(3)  of  this  section)  of  the 
partner  shall  be  characterized  under  the 
look-through  rules  of  this  section  if  the 
payment  would  be  a  section  707 
payment  entitled  to  look-through 
treatment  if  it  were  made  to  the  partner. 

(2)  Exception  for  certain  partnership 
interests— -{i)  Rule.  Except  as  otherwise 
provided,  if  any  limited  partner  or 

corporate  general  partner  owns  less -• 

than  10  percent  of  the  value  in  a 
partnership,  the  partner's  distributive 
share  of  partnership  income  from  the 
partnership  shall  be  passive  income  to 
the  partner,  and  the  partner's 
distributive  share  of  partnership 
deductions  from  the  partnership  shall  be 
allocated  and  apportioned  under  the 
principles  of  §  1.861-8  only  to  the 
partner's  passive  income  from  that 
partnership. 

(ii)  Exceptions.  To  the  extent  a 
partner's  distributive  share  of  income 
from  a  partnership  is  a  share  of  high 
withholding  tax  interest  received  or 
accrued  by  the  partnership,  that 
partner's  distributive  share  of 
partnership  income  will  be  high 
withholding  tax  interest  regardless  of 
the  partner's  level  of  ownership  in  the 
partnership.  If  a  partnership  interest 
described  in  paragraph  (h)(2)(i)  of  this 
section  is  held  in  the  ordinary  course  of 
a  partner's  active  trade  or  business,  the 
rules  of  paragraph  (h)(1)  of  this  section 
shall  apply  for  purposes  of 
characterizing  the  partner's  distributive  ~ 
share  of  the  partnership  income.  A 
partnership  interest  will  be  considered 
to  be  held  in  the  ordinary  course  of  a 
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partner's  active  trade  or  business  if  the 
partner  (or  a  member  of  the  partner's 
affiliated  group  of  corporations  (within 
the  meaning  of  section  1504(a)  and 
without  regard  to  section  1504(b)(3))) 
engages  (other  than  through  a  less  than 
10  percent  interest  in  a  partnership)  in 
the  same  or  related  trade  or  business  as 
the  partnership. 

(3)  Income  from  the  sale  of  a 
partnership  interest.  [Reserved] 

(4)  Value  of  a  partnership  interest.  For 
purposes  of  paragraphs  (i),  (h)(1),  and 
(h)(2)  of  this  section,  a  partner  will  be 
considered  as  owning  10  percent  of  the 
value  of  a  partnership  for  a  particular 
year  if  the  partner  has  10  percent  of  the 
capital  and  profits  interest  of  the 
partnership.  Similarly,  a  partnership 
(first  partnership)  is  considered  as 
owning  50  percent  of  the  value  of 
another  partnership  (second 
partnership)  if  the  first  partnership  owns 
50  percent  of  the  capital  and  profits 
interests  of  another  partnership.  For  this 
purpose,  value  will  be  determined  at  the 
end  of  the  partnership's  taxable  year. 

(i)  Application  of  look-through  rules  to 
related  entities— {1]  In  General.  Except 
as  provided  in  paragraph  (i)(2)  of  this 
section,  the  principles  of  this  section 
shall  apply  to  distributions  and 
payments  that  are  subject  to  the  look- 
through  rules  of  section  904(d)(3]  and 
this  section  from  a  controlled  foreign 
corporation  (or  other  entity  described  in 
paragraph  (h)  of  this  section]  (look- 
through  entities)  to  a  related  look- 
through  entity.  "Two  look-through 
entities  shall  be  considered  to  be  related 
to  each  other  if  one  owns,  directly  or 
indirectly,  stock  possessing  more  than 
50  percent  of  the  total  voting  power  of 
all  classes  of  voting  stock  of  the  other 
entity  or  more  than  SO  percent  of  the 
total  value  of  such  entity.  In  addition, 
two  look-through  entities  are  related  if 
the  same  United  States  shareholders 
owra.  directly  or  indirectly,  stock 
possessing  50  percent  or  more  of  the 
total  voting  power  of  all  voting  classes 
of  stock  (in  (be  case  of  a  corporation)  or 
50  percent  or  more  of  the  total  value  of 
each  look-through  entity.  In  the  case  of  a 
corporation,  value  shall  be  determined 
by  taking  into  accoimt  all  classes  of 
stock.  In  the  case  of  a  partnership,  value 
shall  be  determined  under  the  rules  in 
paragraph  (h)(4)  of  this  section.  For 
purposes  of  this  section,  indirect 
ownership  shall  be  determined  under 
section  3lB  and  the  regulations 
thereunder. 

(2)  Exception  for  distributive  shares 
of  partnership  income.  In  the  case  of 
tiered  partnership  arrangements,  a 
distributive  share  of  partnership  income 
will  be  characterized  under  the  look- 
through  rules  of  section  904(d)(3)  and 


this  section  if  the  partner  meets  the 
requirements  of  paragraph  (h)(1)  of  this 
section  with  respect  to  the  partnership 
(first  partnership),  whether  or  not  the 
income  is  received  through  another 
partnership  or  partnerships  (second 
partnership)  and  whether  or  not  the  first 
partnership  and  the  second  partnership 
are  considered  to  be  related  under  the 
rules  of  paragraph  (i)(l)  of  this  section. 

(3)  Special  rule  for  payments  from 
foreign  parents  to  domestic  subsidiaries. 
[Reserved] 

(j)  Look-through  rules  applied  to 
passive  foreign  investment  company 
inclusions.  [Reserved] 

(k)  Ordering  rules-— {1)  In  general.  The 
rules  of  paragraph  (k)(2)  of  this  section 
apply  for  purposes  of  determining  the 
character  of  income  received  or  accrued 
by  a  person  from  a  related  person  if  the 
payor  or  another  related  person  also 
receives  or  accrues  income  from  the 
recipient  and  the  look-through  rules 
apply  to  the  income  in  all  cases. 

(2)  Specific  rules.  For  purposes  of 
characterizing  income  under  this 
paragraph,  the  folloviring  types  of  income 
are  characterized  in  the  order  stated: 

(i)  Rents  and  royalties; 

(ii)  Interest; 

(iii)  Subpart  F  inclusions  and 
distributive  shares  of  partnership 
income; 

(iv)  Dividend  distributions. 

If  an  entity  is  both  a  recipient  and  a 
payor  of  income  described  in  any  one  of 
the  categories  described  in  (k)(2)  (i) 
through  (iv)  of  this  section,  the  income 
received  will  be  characterized  before 
the  income  that  is  paid.  In  addition,  the 
amount  of  interest  paid  or  accrued, 
directly  or  indirectly,  by  a  person  to  a 
related  person  shall  be  offset  against 
and  eliminate  any  interest  received  or 
accrued,  directly  or  indirectly,  by  a 
person  from  that  related  person  before 
application  of  the  ordering  rules  of  this 
paragraph.  In  a  case  in  which  a  person 
pays  or  accrues  interest  to  a  related 
person,  and  also  receives  or  accrues 
interest  indirectly  from  the  related 
person,  the  smallest  interest  payment  is 
eliminated  and  the  amount  of  all  other 
interest  payments  are  reduced  by  the 
amoimt  of  the  smallest  interest  payment. 
(1)  Examples.  The  following  examples 
illustrate  the  application  of  paragraphs 
(g),  (h).  (i),  and  (k)  of  this  section. 

Example  (1).  S  and  T,  controlled  foreign 
corporations,  arc  wholly-owned  subsidiaries 
of  P,  a  domestic  corporation.  S  and  T  are 
incorporated  in  two  different  foreign 
countries  and  T  is  a  financial  services  entity. 
In  1987.  S  earns  $100  of  income  that  is  general 
limitation  foreign  base  company  sales 
income.  After  expenses,  including  a  $50 
interest  payment  to  T,  S's  income  is  subject 
to  foreign  tax  at  an  effective  rate  of  40 


percent.  P  elects  to  exclude  S's  $50  of  net 
income  from  subpart  F  under  section 
954(b)(4).  T  earns  $350  of  income  that 
consists  of  $300  of  subpart  F  financial 
services  income  and  $50  of  interest  received 
from  S.  The  $50  of  interest  is  foreign  personal 
holding  company  income  in  Ts  hands 
-because  section  954(c)(3)(A)(i)  (same  country 
exception  for  interest  payments)  does  not 
apply.  The  $50  of  interest  is  also  general 
limitation  income  to  T  because  the  look- 
through  rules  of  paragraph  (c)(2){i)  of  this 
section  apply  to  characterize  the  interest 
payment.  Thus,  with  respect  to  T,  P  includes 
in  its  gross  income  $50  of  general  limitation 
foreign  personal  holding  company  income 
and  $300  of  financial  services  income. 

Example  (21.  (Reserved) 

Example  (3).  P.  a  domestic  corporation, 
wholly-owns  S,  a  domestic  corporation  that  is 
a  80/20  corporation.  In  1967,  S's  earnings 
consist  of  $100  of  foreign  source  shipping 
income  and  $100  of  foreign  source  high 
withholding  tax  interest.  S  makes  a  $100 
foreign  source  interest  payment  to  P.  The 
interest  payment  to  P  is  subject  to  the  look- 
through  rules  of  paragraph  (c)(2)(i)  of  this 
section,  and  is  characterized  as  shipping 
income  and  high  withholding  tax  interest  to 
the  extent  that  it  is  allocable  to  such  income 
in  S's  hands. 

Example  (4).  PS  is  a  domestic  partnership 
that  is  the  sole  shareholder  of  controlled 
foreign  corporation  S.  PS  has  two  general 
partners.  A  and  E  A  and  B  each  have  a 
greater  than  10  percent  interest  in  PS.  PS  also 
has  two  Umited  partners.  C  and  D.  C  has  a  50 
percent  interest  in  the  partnership  and  D  has 
a  9  percent  interest.  A  B,  C  and  D  are  all 
United  States  persons.  In  1987,  S  has  $100  of 
general  limitation  non-subpart  F  income  on 
which  it  pays  no  foreign  tax.  S  pays  a  $100 
dividend  to  PS.  The  dividend  is  the  only 
income  of  PS.  Under  the  look-through  rule  of 
paragraph  (c)(4)  of  this  section,  the  dividend 
to  PS  is  general  limitation  income.  Under 
paragraph  (h)(1)  of  this  section,  A's.  B's,  and 
C's  distributive  shares  of  PS's  income  are 
general  limitation  income.  Under  paragraph 
(h)(2)  of  this  section,  because  D  is  a  limited 
partner  with  a  less  than  10  percent  interest  in 
PS,  D's  distributive  share  of  PS's  income  is 
passive  income. 

Example  (5).  [Reserved) 

Example  (6).  P,  a  domestic  corporation, 
owns  100  percent  of  the  stock  of  S,  a 
controlled  foreign  corporation,  and  S  owns 
100  percent  of  the  stock  of  T,  a  controlled 
foreign  corporation.  S  has  $100  of  passive 
foreign  personal  holding  company  income 
from  unrelated  persons  and  $100  of  general 
limitation  income.  S  also  has  $50  of  interest 
income  from  T.  S  pays  T  $100  of  interest. 
Under  paragraph  (k)(2)  of  this  section,  the 
$100  interest  payment  from  S  to  T  is  reduced 
for  limitation  purposes  to  the  extent  of  the 
$50  interest  payment  from  T  to  S  before 
application  of  the  rules  in  paragraph  (c)(2)(ii) 
of  this  section.  Therefore,  the  interest 
payment  from  T  to  S  is  disregarded.  S  is 
treated  as  if  it  paid  $50  of  interest  to  T  all  of 
which  is  allocable  to  S's  passive  foreign 
personal  holding  company  income.  Therefore 
the  $50  interest  payment  from  S  to  T  is 
passive  income. 
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Example  (7).  P,  a  domeatic  corporation, 
owna  100  percent  of  the  atock  of  S,  a 
controlled  foreign  coiporation.  S  owns  100 
percent  of  the  stock  of  T,  a  controlled  foreign 
corporation  and  100  percent  of  the  atock  of  U, 
a  controlled  foreign  corporation.  In  IflSS,  T 
pays  S  $5  of  interest,  S  pays  U  tlO  of  interest 
and  U  pays  T  $20  of  interest  Under 
paragraph  (k)(2)  of  this  aection.  the  interest 
payments  from  S  to  U  must  be  offset  by  the 
amount  of  interest  that  S  is  considered  as 
receiving  indirectly  from  U  and  the  interest 
payment  from  U  to  T  is  offset  by  the  amount 
of  the  interest  payment  that  U  is  considered 
as  receiving  indirectly  from  T.  The  SlO 
payment  by  S  to  U  is  reduced  by  $S,  the 
amount  of  the  interest  payment  from  T  to  S 
that  is  treated  as  being  paid  indirectly  by  U 
to  S.  Similarly,  the  $20  interest  payment  from 
U  to  T  is  reduced  by  $5,  the  amount  of  the 
intereat  payment  from  S  to  U  that  is  treated 
as  being  paid  indirectly  by  T  to  U.  Therefore, 
under  paragraph  (kK2)  of  this  section.  T  is 
treated  as  having  made  no  interest  payment 
to  S,  S  is  treated  as  having  paid  $5  of  interest 
to  U,  and  U  is  treated  as  having  paid  $15  to  T. 

Example  (8).  (i)  P,  a  domestic  corporation, 
owns  100  percent  of  the  stock  of  S.  a 
controlled  foreign  corporation,  and  S  o%ms 
100  percent  of  the  stock  of  T,  a  controlled 
foreign  corporation.  In  1987,  S  earns  $100  of 
passive  foreign  personal  holding  income  and 
$100  of  general  limitation  non-aubpart  F  sales 
income  from  unrelated  persons  and  $100  of 
general  limitation  non-subpart  F  interest 
income  from  a  related  person.  W.  S  pays  $150 
of  interest  to  T.  T  earns  $200  of  general 
limitation  sales  income  from  unrelated 
persons  and  the  $150  interest  payment  from 
S.  T  pays  S  $100  of  interest 

(ii)  Under  paragraph  (k)(2)  of  this  section, 
the  $100  interest  payment  from  T  to  S  reduces 
the  $150  interest  payment  from  S  to  T.  S  is 
treated  as  though  it  paid  $50  of  interest  to  T. 
T  is  treated  as  thou^  it  made  no  interest 
payment  to  S. 

(iii)  Under  paragraph  (k](2)(ii)  of  this 
section,  the  remaining  $50  interest  payment 
from  S  to  T  is  then  characterized.  The  interest 
payment  is  first  allocable  under  the  rules  of 
paragraph  (c)(2)[ii)(C)  of  this  section  to  S's 
passive  income.  Therefore,  the  $50  interest 
payment  to  T  is  passive  income.  The  interest 
income  is  foreign  personal  holding  company 
income  in  Ts  hands.  T,  therefore,  has  $50  of 
subpart  F  passive  income  and  $200  of  non- 
subpart  F  general  limitation  income. 

(iv)  Under  paragraph  (k)(2)(iii)  of  this 
section,  subpart  F  inclusions  are 
characterized  next.  P  has  a  subpart  F 
inclusion  with  respect  to  S  of  $50  that  is 
attributable  to  passive  income  of  S  and  is 
treated  as  passive  income  to  P.  P  has  a 
subpart  F  inclusion  with  respect  to  T  of  $50 
that  is  attributable  to  passive  income  of  T 
and  is  treated  as  passive  income  to  P. 

Example  (9).  (\)  P,  a  domestic  corporation, 
owns  100  percent  of  the  stock  of  S,  a 
controlled  foreign  corporation,  and  S  owns 
100  percent  of  the  stock  of  T,  a  controlled 
foreign  corporation.  P  also  owns  100  percent 
of  the  stock  of  U,  a  controlled  foreign 
corporation.  In  1987,  S  earns  $100  of  passive 
foreign  personal  holding  company  income 
and  $200  of  non-subpart  F  general  limitation 
income  from  unrelated  persons.  S  also 


receives  $190  of  dividend  income  from  T.  S 
pays  $100  of  interest  to  T  and  $100  of  intarest 
to  U.  U  earas  $300  of  noo-sabpvt  F  general 
limitatioo  income  and  the  $100  of  interast 
received  fatua  S.  U  pays  s  $100  royalty  to  T.  T 
earns  the  $100  interest  payment  received 
from  S  and  the  $100  royalty  received  from  U. 

(ii)  Under  paragraph  (k)(2)(i)  of  this  section, 
the  royalty  paid  by  U  to  T  is  characterised 
first.  Assume  that  the  royalty  is  directly 
allocable  to  U'a  general  limitation  income. 
Also  assume  that  the  royalty  is  not  subpart  F 
income  to  T.  With  respect  to  T,  the  royalty  is 
general  limitation  income. 

(iii)  Under  paragraph  (k)(2)(ii)  of  this 
section,  the  interest  payments  from  S  to  T 
and  U  are  characteriiEed  next.  This 
characterization  is  done  without  regard  to 
any  dividend  income  received  by  S  because, 
under  paragraph  (kH2)  of  this  sectioa. 
dividends  are  characterised  after  interest 
payments  from  a  related  person.  The  interest 
psyments  are  first  allocable  to  S'a  passive 
income  under  paragraph  (cM2NiiMC)  of  this 
section.  Therefore,  $50  of  the  interest 
payment  to  T  is  passive  and  $50  of  the 
interest  payment  to  U  is  passive.  The 
remaining  $50  paid  to  T  is  general  limitation 
income  and  the  remaining  $50  paid  to  U  is 
general  limitation  income.  All  of  the  interest 
payments  to  T  and  U  are  subpart  P  foreign 
personal  holding  company  income  to  both 
recipients. 

(iv)  Under  paragraph  (k)(2)(iii)  of  this 
section,  P  has  a  $100  subpart  F  inclusion  with 
respect  to  T  that  is  characterized  next  Fifty 
dollars  ($50)  of  the  subpart  F  inclusion  is 
passive  income  to  P  because  it  is  attributable 
to  the  passive  income  portion  of  the  interest 
income  received  by  T  from  S,  and  $50  of  the 
inclusion  is  treated  as  general  limitation 
income  to  P  because  it  is  attributable  to  the 
general  limitation  portion  of  the  interest 
income  received  by  T  from  S.  Under 
paragraph  (k)(2}(tii)  of  this  section.  P  also  has 
a  $100  subpart  F  inclusion  with  respect  to  U. 
Fifty  dollars  ($50)  of  the  subpart  F  inclusion  is 
passive  income  to  P  because  it  is  attributable 
to  the  passive  portion  of  the  interest  income 
received  by  U  from  S,  and  $50  of  the  inclusion 
is  general  limitation  income  to  P  because  it  is 
attributable  to  the  general  limitation  portion 
of  the  interest  income  received  by  U  from  S. 

(v)  Under  paragraph  (kH2)(iv)  of  this 
section,  the  $150  distribution  from  T  to  S  is 
characterized  next.  One-hundred  dollars 
($100)  of  the  distribution  is  out  of  earnings 
and  profits  attributable  to  previously  taxed 
income.  Therefore,  only  $50  is  a  dividend  that 
is  subject  to  the  look-through  rules  of 
paragraph  (d)  of  this  section.  The  $50 
dividend  is  attributable  to  Ts  general 
limitation  income  and  is  general  limitation 
income  to  S  in  its  entirety. 

Example  (10).  (i)  P.  a  domestic  corporation, 
owns  100  percent  of  the  stock  of  S,  a 
controlled  foreign  corporation,  and  S  owns 
100  percent  of  the  stock  of  T,  a  controlled 
foreign  corporation.  P  also  owns  100  percent 
of  the  stock  of  U,  a  controlled  foreign 
corporation.  S,  T  and  U  are  all  incorporated 
in  the  same  foreign  country.  In  1987,  S  earns 
$1U0  of  passive  foreign  personal  holding 
income  and  $200  of  general  limitation  non- 
subpart  F  income  from  unrelated  persons.  S 
pays  $100  of  interest  to  T  and  $100  of  interest 


to  U.  U  earns  $300  of  general  limitation  non- 
subpart  F  income  and  the  $100  of  interest 
received  from  S.  Ts  only  income  is  the  $100 
interest  payment  raceiyed  from  S. 

(ii)  Under  paragraph  (k)(2Nfi)  of  diis 
section,  the  interest  payments  from  S  to  T 
and  U  are  characterized  first  The  interest 
payments  are  first  allocated  under  the  rule  of 
paragraph  (c)(2](ii)(C)  of  this  section  to  S's 
passive  income.  Therefore,  under  that 
provision  and  paragraph  (c)(2)(i)  of  this 
section.  $50  of  the  interest  payment  to  T  is 
passive  income  to  T  and  $S0  of  the  interest 
payment  to  U  is  passive  income  to  U.  The 
remaining  $50  paid  to  T  is  general  limitation 
income  and  the  remaining  $S0  paid  to  U  is 
general  limitation  income. 

(iii)  Under  paragraph  (kH2MiU)  of  this 
section,  any  subpart  F  inclusion  of  P  is 
determined  and  characterized  next  Under 
paragraph  (g)  of  this  section,  paragraphs 
(c)(2)(i)  and  (c)(2Mii)  apply  not  only  for 
purposes  of  determining  die  separate 
category  of  income  of  S  to  which  the  interest 
payments  from  S  to  T  and  U  are  allocable  but 
also  for  purposes  of  determining  the  subpart 
F  income  of  T  and  U.  Although  the  interest 
payments  from  S  to  T  and  U  are  "same 
country"  interest  payments  that  would 
otherwise  be  excludible  from  Ts  and  U'a 
subpart  F  income  tmder  section 
954(c)(3)(A)(i),  section  9S4(cK3)(B)  provides 
that  the  exception  for  same  oounfry  payments 
between  related  persons  shall  not  apply  to 
the  extent  such  payments  have  reduoed  the 
subpart  F  income  of  the  payor.  In  this  case, 
$50  of  the  $100  interest  payment  from  S  to  T 
reduced  S's  subpart  F  income  and  $50  of  the 
SlOO  interest  payment  from  S  to  U  reduced 
the  remaining  $50  of  S's  subpart  F  income. 
Therefore,  T  has  $50  of  subpart  F  income  that 
is  passive  income  and  U  has  SSO  of  subpart  F 
income  that  is  passive  income.  P  includes 
$100  of  subpart  F  income  in  gross  income  that 
is  passive  income  to  P. 

(iv)  The  remaining  $50  of  interest  paid  by  S 
to  T  and  the  remaining  $50  of  interest  paid  by 
S  to  U  is  not  subpart  F  income  to  T  or  U 
because  it  did  not  reduce  S's  subpart  F 
income  and  is  therefore  eligible  for  the  same 
country  exception. 

(m)  Application  of  section  904(g)— {\] 
In  general.  For  purposes  of  determining 
the  portion  of  an  interest  payment  that 
is  allocable  to  income  earned  or  accrued 
by  a  controlled  foreign  corporation  from 
sources  within  the  United  States  under 
section  904(g)(3),  the  rules  in  paragraph 
(m)(2)  of  this  section  apply.  For  purposes 
of  determining  the  portion  of  a  dividend 
paid  or  accrued  by  a  controlled  foreign 
corporation  that  is  treated  as  from 
sources  within  the  United  States  under 
section  904(g)(4),  the  rules  in  paragraph 
(m)(4)  of  this  section  apply.  For  purposes 
of  determining  the  portion  of  an  amoimt 
included  in  gross  income  under  section 
951(a)  that  is  attributable  to  income  of 
the  controlled  foreign  corporation  from 
sources  within  the  United  States  under 
section  904(g)(2),  the  rules  in  paragraph 
(m)(5]  of  this  section  apply.  In  order  to 
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determine  whether  section  904(g) 
applies,  aection  9M(gX5)  (exception  if 
controlled  foreign  corporation  has  a  de 
minimis  amoimt  of  United  States  source 
income)  shaD  be  applied  to  the  total 
amount  of  earnings  and  profits  of  a 
contn^led  foreign  corporation  for  a 
taxable  year  without  regard  to  the 
characterization  of  diose  earnings  under 
section  904(d). 

(2)  Tfeatment  of  interest  payments.  If 
interest  is  received  or  accrued  by  a 
United  States  shareholder  or  a  person 
related  to  a  United  States  shareholder 
(within  the  meaning  of  paragraph 


(cK2M>>)  of  this  section)  from  a 
controlled  foreign  corporation,  the 
interest  shall  be  considered  to  be 
allocable  to  income  of  the  controlled 
foreign  corporation  from  sources  within 
the  United  States  for  purposes  of  section 
904(d)  to  the  extent  that  the  interest  is 
allocable  imder  paragraph  (cX2Xii)(C)  of 
this  section  to  passive  income  that  is 
from  sources  within  the  United  States.  If 
related  person  interest  is  less  than  or 
equal  to  passive  income,  the  related 
person  interest  will  be  allocable  to 
United  States  source  passive  income 
based  on  the  ratio  of  United  States 


source  passive  income  to  total  passive 
income.  To  the  extent  that  rriated 
person  interest  exceeds  passive  income, 
and,  therefore,  is  allocated  imder 
paragraph  (c)(Z)(ii)(D)  of  this  section  to 
income  in  a  separate  category  other 
than  passive,  the  following  formulas 
apply  in  determining  the  portion  of  the 
interest  payment  that  is  bam  sources 
within  the  United  States.  If  the  taxpayer 
uses  dte  gross  income  method  to 
allocate  interest,  the  portion  of  the 
interest  payment  from  sources  widiin 
the  United  States  is  determined  as 
follows: 


The  amount  of  the  interest  payment  allocated  to  the 

separate  category  under  paragraph  (c)(2)(ii)(D)  of  this 

section 


Gross  income  from  United  States  sources  in  that 
category 

Gross  income  from  all  sources  in  that  category 


If  d>e  tajqiayer  uses  the  asset  method       the  interest  payment  from  sources 
to  allocate  interest,  then  the  portion  of 


The  amount  of  the  interest  payment  allocated  to  the 

separate  category  under  paragraph  (c)(2)(ii)(D)  of  this 

section 


within  the  United  States  is  determined 
as  follows: 


Value  of  domestic  assets  in  that  category 
Vahie  erf  total  assets  in  that  category 


For  [Hirposes  of  this  paragraph,  the 
value  of  assets  in  a  separate  category  is 
the  vahie  of  assets  as  determined  under 
the  principles  of  S  1 J61-8.  See  S  1.861-S 
for  purposes  of  determining  the  value  of 
assets  and  gross  income  in  a  separate 
category  as  reduced  for  indebtedness 
the  interest  on  which  is  directly 
allocated. 

(3)  Examples.  The  following  examples 
illustrate  the  a|q>lication  of  this 
paragraph. 

Example  (1).  Controlled  foreign  corporation 
S  is  a  wholly-owned  subsidiary  of  P,  a 
domestic  corporation,  bi  1908,  S  pays  P  $300 
of  intereat.  S  has  no  other  expenses,  in  1986, 
S  has  $3000  of  assets  that  generate  $850  of 
foreign  source  general  linitatioa  sales  income 
and  a  $1000  loon  to  an  unrelaled  foreign 
person  tiwt  generates  $20  of  foreign  source 
passive  interest  income.  S  also  has  a  $1000 
loan  to  an  unrelated  United  States  person 
that  generates  $70  of  United  States  source 
passive  income  and  $4000  of  inventory  that 
generates  $100  of  United  States  source 
general  BBiitation  income.  S  uses  the  asset 
method  to  allocate  interest  expense.  The 
following  chart  summarizes  S's  assets  and 
income: 


FcMign 

US. 

TotM 

Asaals: 
General. 

1000 
3000 

4000 
4000 

5000 

7000 

Total 

4000 

8000 

12000 

Foreign 

MS. 

Totats 

tnconwr 

Passiwe 

General 

20 
660 

70 

100 

90 
7S0 

Total 

670 

170 

840 

Under  paragraph  (c)(2)(ii)(C)  of  this 
section.  VBO  of  the  related  person  interest 
payment  is  allocable  to  S's  passive  income. 
Under  paragraph  (m)(2)  of  this  section,  $70  is 
from  sources  %irithin  the  United  States  and 
$20  is  from  foreign  sources.  Under  paragraph 
(cX2)(iiMD)  of  this  section,  the  remaining  $210 
of  the  related  person  interest  payment  is 
allocated  to  general  limitation  income.  Under 
paragraph  (m)(2)  of  this  section,  $120  of  the 
remaining  $210  is  treated  as  income  bom 
sources  within  the  United  States 
($120=$210x$4000/$7000)  and  $90  is  treated 
as  income  from  foreign  sources. 
($90=$210X$3000/$7000). 

Example  (2).  The  facts  are  the  same  as  in 
Example  (1)  except  that  S  uses  the  gross 
income  meUiod  to  allocate  interest  expense. 
The  first  $90  of  related  person  interest 
expense  is  allocated  to  passive  income  in  the 
same  manner  as  in  Example  (1).  Under 
paragraiA  (cK2)(ii}{D)  of  this  section,  die 
remaining  $210  of  the  related  person  interest 
expense  is  allocated  to  general  limitation 
income.  Under  paragre|rfi  (m)(2)  of  this 
section.  $28  of  the  remainmg  $210  is  treated 
as  incone  from  United  Suies  sources 
($28=$Z10XS100/$7S(9  and  $182 is  treated  as 
income  from  foreign  sources 
($182 = $210  X  $650/$750). 


Example  {3J.  Controlled  foreign  corporation 
S  is  a  whoUy-otvned  subsidiary  of  P.  a 
domestic  corporation.  In  1968,  S  pays  $300  of 
interest  to  P.  S  has  no  otlier  expenses.  S  uses 
tlie  asset  method  to  allocate  interest  expense. 
In  1988,  S  has  $4000  of  assets  that  generate 
$650  of  foreign  source  general  limitation 
manufacturing  income  and  a  $1000  loan  to  an 
unrelated  foreign  person  that  generates  $100 
of  foreign  source  passive  interest  income.  S 
has  $500  of  shipping  asseU  that  generate  $200 
of  foreign  source  stepping  income  and  $500  of 
shipping  assets  that  generate  $200  of  United 
States  source  shipping  income.  S  also  has  a  ' 
$1000  loan  to  an  unrelated  United  States 
person  that  generates  $100  of  United  States 
source  passive  income.  S's  passive  income  is 
not  also  described  as  shipping  income.  The 
following  chart  summarizes  S's  assets  and 
income: 


Foreign 

U.& 

Totals 

Assets: 

Passive 

Shipping 

General. 

1000 

500 

4000 

1000 
500 

0 

2000 

1000 
4000 

Total 
Income: 
Passive ........... 

StwDDino. 

5600 

100 
200 
«G0 

1500 

100 
200 

0 

7000 

200 
400 

(rl^nor*^ 

8S0 

Total 

950 

300 

12S0 

Under  paragraph  (c)(2Kii)(C)  of  this 
section,  $200  of  the  r^ted  person  interest 
payment  is  allocaUe  to  S's  passive  income. 
Under  paragraph  (m)(2)  of  this  sectioa,  $100 
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of  this  amount  it  from  foreign  sources  and 
$100  is  from  sources  within  the  United  States. 

Under  paragraph  (c)(2)(ii)(D)  of  this 
section.  $B0  of  the  remaining  $100  of  the 
related  person  interest  payment  is  allocated 
to  general  limitation  income 
($8O=:$10Ox$4O0O/S5O0O)  and  $20  is 
allocated  to  shipping  income 
($20°$100XtlOOO/$SOOO). 

Under  paragraph  (m)(2)  of  this  section, 
none  of  ^  of  the  interest  payment  allocated 
to  general  limitation  income  is  treated  as 
income  from  United  States  sources 
($o=$80x$0/$MOO).  Therefore,  the  entire  $80 
is  treated  as  income  from  foreign  sources. 

Under  paragraph  (m)(2)  of  this  section.  $10 
of  the  $20  of  the  interest  payment  allocated  to 
the  shipping  income  is  treated  as  income 
from  United  States  sources  ($10=$20x$500/ 
$1000)  and  $10  of  the  $20  is  treated  as  income 
from  foreign  sources  ($10=$20x$500/$1000). 

Example  (4).  The  facts  are  the  same  as  in 
Example  (3)  except  that  S  uses  the  gross 
income  method  to  allocate  interest  expense. 
The  interest  allocated  to  passive  income 
under  paragraph  (c)(2)(ii)(C)  of  this  section  is 
the  same.  $20a  $100  from  United  States 
sources  and  $100  from  foreign  sources. 

Under  paragraph  (c)(2)(ii)(D)  of  this 
section,  the  remaining  $100  of  related  person 
interest  is  allocated  between  the  shipping 
and  general  limitation  categories  based  on 
the  gross  income  in  those  categories. 
Therefore,  $38  of  the  remaining  $100  interest 
payment  is  allocated  to  shipping  income 
($38=:$100X$400/($12SO-$200))  and  $62  is 
treated  as  allocated  to  general  limitation 
income  ($e2=$100X$eSO/($12SO-$200)). 

Under  paragraph  (m)(2)  of  this  section,  $16 
of  the  $38  allocable  to  shipping  income  is 
treated  as  income  from  United  States  sources 
($16=$38X$200/$400)  and  $16  is  treated  as 
income  from  foreign  sources 
($16=$38X$200/$400). 

Under  paragraph  (m)(2)  of  this  section,  all 
of  the  $62  allocated  to  general  limitation 
income  is  treated  as  income  from  foreign 
sources  ($62=$82X$6S0/$6S0). 

(4)  Treatment  of  dividend  payments— 
(\}Rule.  Any  dividend  or  distribution 
treated  as  a  dividend  under  this  section 
that  is  received  or  accrued  by  a  United 
States  shareholder  from  a  controlled 
foreign  corporation  shall  be  treated  as 
income  in  a  separate  category  derived 
from  soiuxses  within  the  United  States  in 
proportion  to  the  ratio  of  the  portion  of 
the  earnings  and  profits  of  the  controlled 
foreign  corporation  in  the  corresponding 
separate  category  from  United  States 
sources  to  the  total  amount  of  earnings 
and  profits  of  the  controlled  foreign 
corporation  in  that  separate  category. 

(ii)  Determination  of  earnings  ana 
profits  from  United  States  sources.  In 
order  to  determine  the  portions  of 
earnings  and  profits  from  United  States 
sources  and  from  foreign  sources  within 
each  separate  category,  related  person 
interest  shall  be  allocated  to  the  United 
States  soiut:e  portion  of  income  in  a 
separate  category  by  applying  the  rules 
of  paragraph  (m](2)  of  Uiis  section.  Other 


expenses  shall  be  allocated  by  applying 
the  rules  of  paragraph  (c)(2)(ii)  of  this 
section  separately  to  the  United  States 
source  income  and  the  foreign  source 
income  in  each  category.  For  example, 
imrelated  person  interest  expense  that  is 
allocated  among  categories  of  income 
based  upon  the  relative  amoimts  of 
assets  in  a  category  must  be  allocated 
between  United  States  and  foreign 
sotm:e  income  within  each  category  by 
applying  the  rules  of  paragraph 
(c)(2)(ii)(E)  of  this  section  separately  to 
United  States  80tut:e  and  foreign  source 
assets  in  the  separate  category. 

(iii)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph. 

Example.  Controlled  foreign  corporation,  S. 
is  a  wholly  owned  sulwidiary  of  P.  a  domestic 
corporation.  S  is  a  financial  services  entity.  In 
1987.  S  has  $100  of  non-subpart  F  general 
limitation  earnings  and  profits  and  $100  of 
non-subpart  F  financial  services  income. 
None  of  the  general  Umitation  earnings  and 
proHts  are  from  sources  within  the  United 
States,  and  $50  of  the  financial  services 
earnings  and  profits  are  from  United  States 
sources.  In  1968,  S  earns  $300  of  non-subpart 
F  general  limitation  earnings  and  profits  and 
$500  of  non-subpart  F  financial  services 
earnings  and  profits.  One  hundred  dollars 
($100)  of  the  general  limitation  earnings  and 
profits  are  from  sources  within  the  United 
States.  None  of  the  financial  services 
earnings  and  profits  are  from  United  States 
sources.  In  1968.  S  pays  P  a  $500  dividend. 
Under  paragraph  (c)(4)  of  this  section,  $200  of 
the  dividend  is  attributable  to  general 
limitation  earnings  and  profits 
($200=$300x$400/$1000).  Under  this 
paragraph  (m)(3),  the  portion  of  the  dividend 
that  is  attributable  to  general  limitation 
earnings  and  profits  from  sources  within  the 
United  States  is  $50  ($200x$100/$400).  Under 
paragraph  (c)(4)  of  this  section.  $300  of  the 
dividend  is  attributable  to  financial  services 
earnings  and  profits  ($300= $500 X $600/ 
$1000).  Under  this  paragraph  (m)(3).  the 
portion  of  the  dividend  that  is  attributable  to 
financial  ser\-ice8  earnings  and  profits  from 
sources  within  the  United  States  is  $25 
($3O0X$5O/$e0O). 

(5)  Treatment  of  subpart  F 
inclusions — (i)  Rule.  Any  amoimt 
included  in  the  gross  income  of  a  United 
States  shareholder  of  a  controlled 
foreign  corporation  under  section  951(a] 
shall  be  treated  as  income  subject  to  a 
separate  limitation  that  is  derived  from 
soiurces  within  the  United  States  to  the 
extent  such  amount  is  attributable  to 
income  of  the  controlled  foreign 
corporation  in  the  corresponding 
category  of  income  from  sources  within 
the  United  States.  In  order  to  determine 
a  controlled  foreign  corporation's 
taxable  income  and  earnings  and  profits 
frt>m  sources  within  the  United  States  in 
each  separate  category,  the  principles  of 
paragraph  (m](4)(ii)  of  this  section  shall 
apply. 


(ii)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (m)(5). 

Example.  Controlled  foreign  corporation  S 
is  a  wholly-owned  subsidiary  of  domestic 
corporation.  P.  In  1987,  S  earns  $100  of 
subpart  F  foreign  personal  holding  company 
income  that  is  passive  income.  Of  this 
amount.  $40  is  derived  from  sources  within 
the  United  SUtes.  S  also  earns  $50  of  subpart 
F  general  limitation  income.  None  of  this 
income  is  from  sources  within  the  United 
Slates.  Assume  that  S  pays  no  foreign  taxes 
and  has  no  expenses.  P  is  required  to  Include 
$150  In  gross  Income  under  section  951(a).  Of 
this  amount.  $60  will  be  foreign  source 
passive  income  to  P  and  $40  will  be  United 
States  source  passive  income  to  P.  Fifty 
doUara  ($50)  will  be  foreign  source  general 
limitation  income  to  P. 

(6)  Treatment  of  section  78  amount 
For  purposes  of  treating  taxes  deemed 
paid  by  a  taxpayer  under  section  902(a) 
and  section  g60(a)(l)  as  a  dividend 
imder  section  78,  taxes  that  are  paid  or 
accrued  with  respect  to  United  States 
source  income  in  a  separate  category 
shall  be  treated  as  United  States  source 
income  in  that  separate  category. 

(7)  Coordination  with  treaties. 
[Reserved] 

(n)  Order  of  application  of  sections 
904  (d)  and(g).  In  order  to  apply  the 
rules  of  this  section,  section  904(d)(1) 
shall  frrst  be  applied  to  the  controlled 
foreign  corporation  to  determine  the 
amotmt  of  income  and  earnings  and 
profits  derived  by  the  controlled  foreign 
corporation  in  each  separate  category. 
Hie  income  and  earnings  and  profits  in 
each  separate  category  that  is  from 
United  States  sources  shall  then  be 
determined.  Sections  904(d)(3),  904(g). 
and  this  section  shall  then  be  applied  for 
purposes  of  characterizing  and  sourcing 
income  received,  accrued,  or  included 
by  a  United  States  shareholder  in  the 
controlled  foreign  corporation  that  is 
attributable  or  allocable  to  income  or 
earnings  and  profits  of  the  controlled 
foreign  corporation. 

(o)  Effective  date.  Section  904(d)(3) 
and  this  section  apply  to  distributions 
and  section  951  inclusions  of  earnings 
and  profits  of  a  controlled  foreign 
corporation  (or  other  entity  to  which  this 
section  applies)  derived  during  the  first 
taxable  year  of  the  controlled  foreign 
corporation  (or  other  entity)  begiiming 
after  December  31, 1986,  and  thereafter, 
and  to  payments  made  by  a  controlled 
foreign  corporation  (or  other  entity) 
during  such  taxable  years,  «vithout 
regard  to  whether  the  corresponding 
taxable  year  of  the  recipient  of  the 
distribution  or  payment  or  of  one  or 
more  of  the  United  States  shareholders 
of  the  controlled  foreign  corporation 
begins  after  December  31, 1986. 


i  1.904  <   JUtocaMonott 

(a)  Allocation  of  taxes  to  a  separate 
category  or  categories  of  income — (1)  In 
general— (i)  Taxes  related  to  a  separate 
category  of  income.  The  amount  of 
foreign  taxes  paid  or  accrued  with 
respect  to  a  separate  categoiy  of  income 
(induding  United  States  source  income) 
shall  include  only  those  taxes  that  are 
related  to  income  in  that  separata 
category.  Taxes  are  related  to  income  if 
the  income  is  inchxied  in  the  base  upon 
which  the  tax  is  imposed.  If,  for 
example,  fbre^  law  exempts  certain 
tjrpes  of  income  from  foreign  taxes,  or 
certain  types  of  income  are  exempt  from 
foreign  tax  imder  an  income  tax 
convention,  then  no  taxes  are 
considered  to  be  related  to  such  iiMMwne 
foe  purposes  of  this  paragraplk  As 
another  example,  if  fofeign  law  provides 
for  a  specific  rate  oi  tax  with  respect  to 
certain  types  of  income  [e.g.,  capital 
gains),  or  certain  expenses,  deductions, 
or  credits  are  allowed  imder  foreign  law 
only  with  respect  to  a  particular  type  of 
income,  then  such  provisions  shall  be 
taken  into  account  in  determining  the 
amount  (tf  foreigit  tax  imposed  on  such 
income.  A  witbbokling  tax  (unless  it  is  a 
withholding  tax  that  is  not  the  final  tax 
pasrable  on  the  incone  as  described  in 
S  1.904-4(d)]  is  related  to  the  income 
from  which  it  is  withh^.  A  tax  that  is 
imposed  on  a  base  that  indndes  more 
than  one  separate  category  of  income  is 
considered  to  be  imposed  on  income  in 
all  such  categories,  and,  thus,  the  taxes 
are  related  to  all  such  categories 
included  within  the  foreign  country  or 
possession's  taxable  iacome  base. 

(ii)  ApportiomneBt  of  taxes  related  to 
more  than  one  separate  category.  If  a 
tax  is  related  to  more  than  one  separate 
category,  then,  in  order  to  determine  the 
amount  of  die  tax  paid  or  actuued  with 
respect  to  each  separate  category,  the 
tax  shall  be  apportioned  on  an  annual 
basis  among  the  separate  categories  on 
the  basis  of  the  following  fomuila: 

Net  incoiRe  sabfect 
to  tkal  fara^  tax 

Foreign  tax  r^tcd  included  ia  a 

to  more  ttian  one     X    separate  category 
separate  category 

Net  income  sub)ect 
to  that  foreign  tax 

For  purposes  of  apportioning  foreign 
taxes  among  the  separate  categories, 
gross  income  is  determined  under  the 
law  of  the  foreign  country  or  a 
possession  of  the  United  States  to  which 
the  foreign  income  taxes  have  been  paid 
or  m^^T"^"*  Gross  incoota,  as  detenaiaed 
under  foiei^i  law,  in  the  passive 
category  diali  first  be  radnced  by  any 
related  pctson  iolerest  expense  that  is 


allocated  to  the  income  under  the 
principles  of  section  9S4(b)(5)  and 
§  l.g04-5(c)CZ](ii)(C]  (adjusted  gross 
passive  income).  Gross  income  in  all 
separate  categouries  (induding  adjusted 
gross  passive  incoane)  is  next  reduced 
by  deducting  any  expenses,  losses,  or 
other  amounts  that  are  dedactiMe  ander 
foreign  law  that  are  specifically 
allocable  to  the  gross  amoimt  of  such 
income  under  the  laws  of  that  foreign 
country  or  possession.  If  expenses  are 
not  specifically  allocated  under  foreign 
law  then  the  ejqienses  will  be 
apportioned  under  the  principles  of 
foreign  law  but  only  after  taking  into 
accoont  the  reduction  of  passive  income 
by  the  application  of  section  954(b)(5). 
Tbus,  for  example,  if  foreign  law 
provides  that  expenses  will  be 
apportioned  on  a  gross  income  basis,  the 
gross  income  amounts  will  be  those 
amounts  determined  under  foreign  law 
except  that  in  the  case  of  passive 
income,  ^te  amoimt  wiU  be  adjasted 
gross  passive  income.  If  foreign  law 
does  not  provide  for  the  direct 
allocation  or  apportionment  <A 
expenses,  losses,  or  other  deductions  to 
a  particular  category  of  income,  then  the 
prindples  of  §  1.861-8  and  section 
954(b)(5)  shall  apply  in  allocating  such 
expenses,  losses,  or  other  deductions  to 
gross  income  as  determined  luider 
foreign  law  after  reduction  of  passive 
income  by  the  amotmt  of  related  person 
interest  allocated  to  passive  income 
under  section  954(b)(5)  and  S  1.904- 
5(cU2)(iil(C).  For  example,  the  prindples 
of  S  1.861-8  apply  to  require  definitdy 
related  expenses  to  be  directly  allocated 
to  particular  categories  of  gross  income 
and  provide  the  methods  (^  apportioning 
expenses  that  are  definitely  related  to 
more  than  one  category  of  gross  income 
or  that  are  not  definitely  related  to  any 
particular  category  of  gross  income.  For 
this  purpose,  the  apportionment  of 
expenses  required  to  be  made  under 
§  1.861-A  need  not  be  made  on  other 
than  a  separate  company  basis.  The 
rules  in  this  paragraph  apfdy  only  for 
purposes  of  the  apportionment  of  taxes 
among  separate  categories  of  income 
and  do  not  affect  the  computation  of  a 
taxpayer's  foreign  tax  credit  limitation 
with  respect  to  a  specific  category  of 
income. 

(iii)  Appwtionment  of  taxes  for 
purposes  of  applying  the  high-tax 
income  test  If  taxes  have  been 
allocated  and  apportioned  to  passive 
income  under  the  rules  of  paragraph 
(aKl)  (i)  or  (ii)  of  this  section,  the  taxes 
must  further  be  apportioned  to  the 
groups  of  inooBie  described  in  1 1.904- 
4(c)  (3).  (4)  and  (5)  for  purposes  of 
determiiiing  if  the  group  is  high-taxed 


income.  Taxes  wffi  be  related  to  income 
in  a  parficidar  group  under  the  sane 
rales  as  those  in  paiayaph  (aKl)  (i)  and 
(ii)  of  this  section  except  that  those  rales 
shall  be  applied  by  substituting  the  term 
"group"  for  the  term  "category." 

(2)  Treatment  of  certain  dividends 
from  noncontrolled  section  902 
corporations.  V  a  taxpayer  receives  or 
accrues  a  dividend  from  a  noncontrolled 
section  902  corporation,  and  if  the 
Commissioner  establishes  that  there  is 
an  agreement,  express  or  implied,  that 
such  dividend  is  paid  out  of  a 
designated  pool  of  earnings  of  the 
foreign  corporation,  then  only  the 
foreign  taxes  imposed  on  that  pool  of 
earnings  will  be  considered  to  be  taxes 
related  to  die  dividend. 

(b)  Application  of  paragraph  (a)  to 
sections  902  and960—{\]  Determinatioa 
of  foreign  taxes  deemed  paid.  If,  for  the 
taxable  year,  there  is  included  in  the 
gross  income  of  s  domestic  corporation 
under  section  951  an  amount 
attributable  to  the  ezimiiigs  and  profits 
of  a  controlled  foreign  corporation  for 
any  taxable  year  and  the  amount 
included  consists  of  income  in  more 
than  one  separate  category  of  the 
controlled  foreign  ccnporation,  dien  die 
domestic  corporation  shall  be  deemed  to 
have  paid  only  a  portion  of  the  taxes 
paid  or  accrued,  or  deemed  paid  or 
accrued,  by  the  controlled  foreign 
corporation  that  are  allocated  to  eadi 
separate  category  to  which  the  indnsioa 
is  attributable.  The  portion  of  the  taxes 
allocated  to  a  particular  separate 
category  that  shall  be  deemed  paid  by 
the  United  States  shareholder  shall  be 
equal  to  the  taxes  allocated  to  that 
separate  category  multiplied  by  the 
amount  of  the  inclusion  widi  respect  to 
that  category  (as  determined  under 
S  1.904-5(c)(l))  and  divided  by  the 
earnings  and  profits  of  the  controlled 
foreign  corporation  with  respect  to  that 
separate  category  (in  accordance  with 
S  1.904-5(c)(2)(ii)).  The  rules  of  this 
paragraph  (b)(1)  also  apply  for  purposea 
of  computing  the  fweign  taxes  deemed 
paid  of  United  States  sharehtriders  of 
controlled  foreign  corporations  imder 
section  90Z. 

(2)  Distributions  received  from  foreign 
corporatioaa  that  are  excluded  from 
gross  income  under  section  9S9(b}.  The 
principles  oi  this  paragraph  shall  be 
ai^piiedto— 

(i)  Any  portion  of  a  distribntion 
received  from  s  first-tier  corporation  by 
a  doBiestic  corporation  that  is  excluded 
from  the  domestic  corporation's  gross 
incosse  under  section  959(a)  and  i  ISBO- 
1,  and 

(ii)  Any  portion  of  a  distribvtion 
received  from  an  immediatriy  lower-ti^ 
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corporation  by  a  second-  or  first-tier 
corporation  that  is  excluded  from  such 
foreign  corporation's  gross  income  under 
section  959(b)  and  {  1.959-2,  if  such 
distribution  is  treated  as  a  dividend 
pursuant  to  S  1.960-2(a). 

(3)  ^plication  of  section  78.  For 
purposes  of  treating  taxes  deemed  paid 
by  a  taxpayer  under  section  902(a)  and 
section  960(a)(1)  as  a  dividend  under 
section  78,  taxes  that  were  allocated  to 
income  in  a  separate  category  shall  be 
treated  as  income  in  that  same  separate 
category. 

(4)  Increase  in  limitation.  The  amount 
of  the  increase  in  the  foreign  tax  credit 
limitation  allowed  by  section  960(b)  and 
S  1.960-4  shall  be  determined  wiUi 
regard  to  the  applicable  category  of 
income  under  section  904(d). 

(c)  Examples.  The  following  examples 
illustrate  the  appUcation  of  this  section. 

Example  (1).  M.  a  domestic  corporation, 
conducts  business  in  foreign  country  X.  M 
earns  $400  of  shipping  income,  $200  of 
general  limitation  income  and  $200  of  passive 
income  as  determined  under  foreign  law. 
Under  foreign  law,  none  of  M's  expenses  are 
directly  allocated  or  apportioned  to  a 
particular  category  of  income.  Under  the 
principles  of  {  1.861-8,  M  allocates  $75  of 
directly  allocable  expenses  to  shipping 
income,  $10  of  directly  allocable  expenses  to 
general  limitation  income,  and  no  such 
expenses  to  passive  income.  M  also  allocates 
expenses  that  are  not  directly  allocable  to  a 
specific  class  of  gross  income — $40  to 
shipping  income,  $20  to  general  limitation 
income,  and  $20  to  passive  income. 
Therefore,  for  purposes  of  paragraph  (a)  of 
this  section,  M  has  $285  of  net  shipping 
income,  $170  of  net  general  limitation  income, 
and  $180  of  net  passive  income.  Country  X 
imposes  tax  of  $100  on  a  base  that  includes 
M's  shipping  income  and  general  limitation 
income.  Country  X  exempts  passive  income 
from  tax.  The  tax  paid  by  M  is  related  to  M's 
shipping  and  general  limitation  income.  The 
$100  tax  is  apportioned  between  those 
limitations.  Thus,  M  is  considered  to  have 
paid  $63  of  X  tax  on  its  shipping  income 
($100X$28S/$455)  and  $37  of  tax  on  its 
general  limitation  income  ($100x$170/$455). 
None  of  the  X  tax  is  allocated  to  M's  passive 
income. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  X  does  not  exempt  all 
passive  income  from  tax  but  only  exempts 
interest  income.  M's  passive  income  consists 
of  $100  of  gross  dividend  income,  to  which 
$10  of  expenses  that  are  not  directly 
allocable  are  apportioned,  and  $100  of 
interest  income,  to  which  $10  of  expenses 
that  are  not  directly  allocable  are 
apportioned.  The  ^0  of  net  dividend  income 
is  subject  to  X  tax,  and  $00  of  net  interest 
income  is  exempt  from  X  tax.  M  pays  $130  of 
tax  to  X.  The  $130  of  tax  is  related  to  M's 
general,  shipping,  and  passive  income.  The 
tax  is  apportioned  among  those  limitations  as 
follows:  $68  to  shipping  income  ($130  X  $285/ 
$545)  $41  to  general  limitation  income 
($130X$170/$545),  and  $21  to  passive  income 
($130X$80/$54S). 


Example  (3).  P.  a  domeatic  corporation, 
own*  lOO  percent  of  S,  a  controlled  foreign 
corporation  organized  in  country  X.  S  owns 
loo  percent  of  T,  a  controlled  foreign 
corporation  that  is  also  organized  in  country 
X.  Countiy  X  grants  group  relief  to  S  and  T. 
In  t987,  S  earns  $100  of  income  and  T  incurs 
an  $80  loss.  Under  countiy  X's  group  relief 
provisions,  only  $20  of  S's  income  is  subject 
to  country  X  tax.  Country  X  imposes  a  30 
percent  tax  on  this  income  ($8).  P  includes 
$100  of  S's  income  in  gross  income  under 
section  951.  Six  dollars  ($8)  of  foreign  tax  is 
related  to  that  income  for  purposes  of  section 
960. 

Example  (4).  P,  a  domestic  corporatioa 
owns  100  percent  of  S,  a  controlled  foreign 
corporation  organized  in  country  X  and  100 
percent  of  T,  a  controlled  foreign  corporation 
organized  in  country  Y.  T  has  $200  of  gross 
manufacturing  general  limitation  income  and 
$50  of  passive  income.  T  also  pays  S  $100  for 
shipping  Ts  goods,  a  price  that  may  be 
justified  under  section  482.  T  has  no  other 
expenses  and  S  has  no  other  income  or 
expense.  Ts  income  and  earnings  and  profits 
are  the  same.  Foreign  country  X  does  not  tax 
S  on  its  shipping  income.  Foreign  country  Y 
taxes  all  of  'Ts  income  at  a  rate  of  20  percent. 
Under  the  law  of  foreign  country  Y,  T  is  only 
allowed  a  $50  deduction  for  the  payment  to  S. 
Therefore,  for  foreign  law  purposes,  T  has 
$150  of  manufacturing  income  and  earnings 
and  profits  and  $50  of  passive  income  and 
earnings  and  profits  upon  which  it  pays  $40 
of  tax.  Under  the  principles  of  foreign  law, 
$30  of  that  tax  is  imposed  on  the  general 
limitation  manufacturing  income  and  $10  of 
the  tax  is  imposed  on  passive  income. 
Therefore,  the  foreign  effective  rate  on  the 
general  limitation  income  is  30  percent  and 
the  foreign  effective  rate  on  the  passive 
income  is  20  percent.  T  has  $100  of  general 
limitation  income  and  $50  of  passive  income 
and  pays  $30  of  general  limitation  taxes  and 
$10  of  passive  taxes.  S  has  $100  of  shipping 
income  and  pays  no  foreign  tax. 

Example  (5).  R,  a  domestic  corporation, 
owns  SO  percent  of  T,  a  foreign  corporation 
that  is  not  a  controlled  foreign  corporation 
and  that  is  organized  in  foreign  country  X.  R 
licenses  certain  property  to  T.  T  then 
relicenses  this  property  to  a  third  person.  In 

1987,  T  paid  R  a  royalty  of  $100  all  of  which  is 
treated  as  passive  income  to  R  because  it 
was  not  an  active  royalty  as  defined  in 

{  1.904-4(b)(2).  R  has  $10  of  expenses 
associated  with  the  royalty  income  and  no 
foreign  tax  was  imposed  on  the  royally  so  the 
high-lax  kickout  does  not  apply.  In  1988,  the 
Commissioner  determined  that  the  correct 
arm's  length  royalty  was  $150  and  under  the 
authority  of  section  482  reallocated  an 
additional  $50  of  income  to  R  for  1967.  Under 
a  closing  agreement  with  the  Commissioner, 
R  elected  the  benefiU  of  Rev.  Proc.  65-17  in 
relation  to  the  income  reallocated  from  R  and 
established  an  account  receivable  from  T.  In 

1988.  T  paid  R  an  additional  $50  to  reflect  the 
section  482  adjustment  and  the  account 
receivable  that  was  established  because  of 
the  adjustment.  Foreign  country  X  treats  the 
$50  payment  in  1988  as  a  dividend  by  T  and 
imposes  a  $10  withholding  tax  on  the 
payment.  Under  paragraph  (a)(1)  of  this 
section,  the  $10  of  withholding  tax  is  treated 


as  fully  allocable  to  the  $50  payment  because 
under  foreign  law  the  tax  it  imposed  only  on 
that  inconM.  For  U.S.  purposes,  the  income  is 
not  characterized  as  a  dividend  but  as  a 
repayment  of  a  bona  Hde  debt  and  therefore 
the  $50  of  income  is  not  required  to  be 
reo^nized  by  P  in  1988.  The  $10  of  tax  is 
treated  as  a  tax  on  the  SSO  of  passive  income 
included  by  P  in  1987  pursuant  to  the  section 
482  adjustment  rather  than  as  taxes 
associated  with  a  dividend  from  a 
noncontrolled  section  902  corporation  and  the 
taxes  are  therefore  taxes  imposed  on  passive 
income. 

Example  (6).  P,  a  domestic  corporation 
owns  all  of  the  stock  of  S,  a  controlled  foreign 
corporation  that  is  incorporated  in  country  X. 
In  1989,  S  has  $100  of  passive  income,  $200  of 
dividends  from  a  noncontrolled  section  902 
corporation  and  $200  of  general  limitation 
income.  S  also  has  $100  of  related  person 
interest  expense  and  $100  of  other  expenses 
that  under  foreign  law  are  directly  allocable 
to  the  general  limitation  income  of  S.  S  has  no 
other  expenses.  Country  X  imposes  a  tax  of 
25%  on  all  of  the  net  income  of  S  and  S, 
therefore,  pays  $75  in  foreign  tax.  Under 
paragraph  (a)(l)(ii)  of  this  section,  the  passive 
income  of  S  is  first  reduced  by  the  amount  of 
related  person  interest  for  purposes  of 
determining  the  net  amount  for  purposes  of 
allocating  the  $75  of  tax.  Under  paragraph 
(a)(l](ii)  of  this  section,  the  general  limitation 
income  of  S  is  reduced  by  the  $100  of  other 
expenses.  Therefore,  $50  of  the  foreign  tax  is 
allocated  to  the  dividends  from  a 
noncontrolled  section  902  corporation 
($25 = $75  x$200/$300),  $25  is  allocated  to  the 
general  limitation  income  of  S 
($25=$75x$100/$300),  and  no  taxes  are 
allocated  to  S's  passive  income. 

Example  (7).  R,  a  domestic  corporation 
owns  preferred  stock  in  T,  a  foreign 
corporation  that  is  not  a  controlled  foreign 
corporation,  incorporated  in  foreign  country 
X.  R's  stock  represents  15  percent  of  the 
value  of  T.  Dividends  on  the  preferred  stock 
are  paid  only  out  of  certain  designated 
passive  investments  of  T.  Foreign  country  X 
does  not  tax  the  passive  income  of  T.  Under 
paragraph  (a)(2)  of  this  section,  no  taxes  will 
be  considered  to  be  related  to  any  dividend 
paid  by  T  to  R. 

Example  (8).  Domestic  corporation  P  owns 
all  of  the  stock  of  controlled  foreign 
corporation  S,  which  owns  all  of  the  stock  of 
controlled  foreign  corporation  T.  All  such 
corporations  use  the  calendar  year  as  the 
taxable  year.  Assume  that  earnings  and 
profits  are  equal  to  net  income  and  that  the 
income  amounts  are  identical  under  United 
States  and  foreign  law  principles.  In  1987.  T 
earos  $187.50  of  gross  passive  income  and 
$62.50  of  gross  general  limitation  income  and 
pays  $50  of  foreign  taxes.  Assume  that  T 
incurs  no  other  expenses.  S  earns  no  income 
in  1987  and  pays  no  foreign  taxes.  For  1987,  P 
is  required  under  section  95l  to  include  in 
gross  income  $175  attributable  to  the  earnings 
and  profits  of  T  for  such  year.  One  hundred 
and  fifty  dollars  ($150)  of  the  subpart  F 
inclusion  is  attributable  to  passive  income 
earned  by  T,  and  $25  of  the  subpart  F 
inclusion  is  attributable  to  general  limitation 
income  earned  by  T.  In  1968,  T  earns  no 
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income  and  pays  no  foreign  taxes.  T  pays  a 
$200  dividend  to  S,  consisting  of  $175  from  its 
earnings  and  profits  attributable  to  amounts 
required  to  l>e  included  in  Fs  gross  income 
with  respect  to  T  and  $25  from  its  other 
earnings  and  profits.  Assume  that  no 
withholding  taxes  imposed  with  respect  to 
the  distribution  from  T  to  S.  In  1988,  S  earns 
$100  of  gross  general  limitation  income  and 
receives  a  $200  dividend  from  T.  S  pays  $30 
of  foreign  taxes.  Assume  that  S  incurs  no 
other  expenses.  For  1988.  P  is  required  under 
section  951  to  include  in  gross  income  $22.50 
attributable  to  the  earnings  and  profits  of  S 
for  such  year.  The  entire  subpart  F  inclusion 
is  attributable  to  general  limitation  income 
earned  by  S.  In  1988,  S  pays  P  a  dividend  of 
$247.50,  consisting  of  $157.50  from  its 
earnings  and  profits  attributable  to  the 
amount  required  under  section  951  to  be 
included  in  Fs  gross  income  with  respect  to 
T,  $22.50  from  its  earnings  and  promts 
attributable  to  the  amount  required  under 
section  951  to  be  included  in  Fs  gross  income 
with  respect  to  S,  and  $67.50  from  its  other 
earnings  and  profits.  The  foreign  income 
Uxes  deemed  paid  by  P  for  1987  and  1988 
under  section  960(a)(1)  and  section  902(a)  are 
determined  as  follows  upon  the  basis  of  the 
following  facts  and  computations. 

T  corporation 
(second-tier 
corporation): 

1.  Pre-tax  earnings 
and  profits: 

(a)  Passive  income 

(p.i.) 187.50 

Plus: 

(b)  General 
limitation 

income  (g.l.i.) 62.50 

(c)  Total 250.00 

Less: 

(d)  Foreign  income 
taxes  paid  on  or 
with  respect  to 
Ts  earnings  and 

profits  (20%) 50.00 

(e)  Earnings  and 

profits 200.00 

2.  Allocation  of 
taxes: 

(a)  Foreign  income 
taxes  paid  by  T  ^ 

that  are 
allocable  to  p.i. 
earned  by  T: 

Une  1(d)  taxes 50.00 

Multiplied  by: 

foreign  law 

net  p.i - 187.50 

Divided  by: 

foreign  law 

total  net 

income 250.00 

Result - 37.50 


(b)  Foreign  income 
taxes  paid  by  T 
that  are 

allocable  to  g.l.i. 
earned  by  T: 

Line  1(d)  taxes -..    50.00 

Multiplied  by: 

foreign  law 

net  g.l.i 62.50 

Divided  by: 

foreign  law 

total  net 

income „ 250.00 

Result 12.50 

3.  Ts  earnings  and 
profits: 

(a)  Earnings  and 
proHts 

attributable  to 
Ts  p.i.: 

Une  (l)(a)  e  &  p 187.50 

Less:  line  2(a) 
taxes 37.50 

Result 150.00 

(b)  Earnings  and 
profits 

attributable  to 
Ts  g.l.i.: 

yne  (l)(b)  e  «  p 62.50 

Less:  line  2(b) 
taxes 12.50 

Result 50.00 

4.  Subpart  F 
inclusion 
attributable  to  T: 

(a)  Amount 
required  to  be 
included  in  Fs 
gross  income  for 
1987  under 
section  951  with 
respect  to  T  that 
is  attributable  to 

Ts  p.i 150.00 

(b)  Amount 
required  to  be 
included  in  P's       '  ^ 
gross  income  for 
1987  under 
section  951  with 
res|>ect  to  T  that 

is  attributable  to 

Ts  g.l.i 25.00 

5.  Foreign  income 
taxes  deemed  paid 
by  P  under  section 
960(a)(1)  with 
respect  to  T: 

(a)  Taxes  deemed 
paid  that  are 
attributable  to 
Ts  subpart  F 
inclusion  that 
are  attributable 
to  Ts  p.i.: 

Line  2(a)  taxes 37.50 

Multiplied  by: 

line  4(a]  sec. 

951  inci 150.00 

Divided  by:  line 

3(a)  e  &  p 150.00 

Result: 37.50 


(b)  Taxes  deemed 
paid  that  are 
attributable  to 
Ts  subpart  F 
inclusion  that 
are  attributable 
to  Ts  g.l.i.: 

Une  2(b)  taxes _ 12J0 

Multiplied  by: 

line  4(b)  sec. 

951  incl 2&JaO 

Divided  by:  line 

3(b)  e  «  p 50X» 

Result 6.25 

6.  Dividends  paid  to 
S: 

(a)  Dividends 
attributable  to 
Ts  previously 

taxed  p.i ~.  150.00 

Plus: 

(b)  Dividends 
attributable  to 
Ts  previously 

taxed  g.l.i 25X10 

Plus: 

(c)  Dividends  from 
Ts  non- 

previously  taxed 
earnings  and 
profits 
attributable  to 

p.i 0 

Plus: 

(d)  Dividends  from 
Ts  non- 

previously  taxed 
earnings  and 
profits 
attributable  to 

g.l.i „ 25.00 

(e)  Total 
dividends  paid 

to  S aooxM 

7.  Taxes  deemed 
paid  by  S: 

(a)  Taxes  of  T 
deemed  paid  by 
S  for  1987  under 
section  902(b)(1) 
with  regard  to 
Ts  p.i.: 

Une  2(a)  taxes - 37.50 

Multiplied  by: 

line  6(c) 

dividend —      0 

Dividend  by: 

line  3(a)  e  &  p 150.00 

Result 0 

(b)  Taxes  of  T 
deemed  paid  by 
S  for  1987  under 
section  902(b)(1) 
with  regard  to 
Ts  g.Li.: 

Une  2(b)  Uxes „ 12.50 

Multiplied  by: 

line  6(d) 

dividend 25.00 

Dividend  by: 

line  3(b)  e  &  p 50.00 

Result  — ™.      6J» 
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S  corporation 
(firat-tier 
corporation): 

8.  Pre-tax  earnings 
and  profits: 

(a)  Dividends  from 
T  attributable  to 
Ts  non- 
previously  taxed 

p.i 0 

Plus: 

(b)  Dividends  from 
T  attributable  to 
Ts  non- 
previously  taxed 

gll 25 

Plus: 

(c)  Dividends  from 
T  attributable  to 
Ts  previously 

taxed  p.i ISO 

Plus: 

(d)  Dividends  from 
T  attributable  to 
Ts  previously 

taxed  g.l.i 25 

Plus: 

(e)  Passive  income 
other  than 

dividend  from  T...     0 
Plus: 

(f)  General 
limitation 
income  other 
than  dividend 

fromT 100.00 

(g)  Total  pre-tax 
earnings  and 

profits 300.00 

(h)  Foreign  income 
taxes  paid  on  or 
with  respect  to 
S's  earnings  and 
profits  (10%) 30.00 

(1)  Earnings  and 
profits 270.00 

9.  Allocation  of 
taxes: 

(a)  Foreign  income 
taxes  paid  by  S 
that  are 
allocable  to 
non-previously 
taxed  p.i. 
earned  by  S: 

Line  8(h)  taxes. 30.00 

Multiplied  by: 

foreign  law 

line  8(a)  ft 

8(e)  p.i. 

amounts 0 

Dividend  by: 

foreign  law 

total  net 

income 300.00 

Result 0 


(b)  Foreign  income 
taxes  paid  by  S 
that  are 
allocable  to  S's 
previously  taxed 
p.L  received 
fromT: 

Line  8(h)  taxes  ....>.~.....»....  SOA) 
Multiplied  by: 

foreign  law 

line  8(c)  p.i. 

amount .. ».......>.......  ISOHO 

Divided  by: 

foreign  law 

total  net 

income .^....«_...  300.00 

Result „ 15.00 

(c)  Foreign  income 
taxes  paid  by  S 
that  are 
allocable  to 
non-previously 
taxed  g.l.i. 
earned  by  S: 

Une  8(h)  taxes 30.00 

Multiplied  by: 

foreign  law 

line  8(b)  ft 

line  8(f)  g.l.i. 

amounts 12SJX) 

Divided  by: 

foreign  law 

total  net 

income SOOjOO 

Result 12.50 

(d)  Foreign  income 
taxes  paid  by  S 
that  are 
allocable  to  S's 
previously  taxed 
g.l.i.  received 
fromT: 

Une  8(h)  taxes SOiW 

Multiplied  by: 

foreign  law 

line  B(d) 

amount — ..^~~-    2Sj0O 

Divided  by; 

foreign  law 

total  net 

income ~. 


Result 2.50 

10.  (a)  Non- 
previously  taxed 
earnings  and 
profits  of  S: 
Unes  8(a).  8(b), 
B(e).  ft  8(f)  e  ft 

p »«~.  12&00 

Less:  lines  0(a] 
ft  9(c)  taxes taj0 

Result 112.50 

(b)  Portion  of 
result  in  10(a) 
attributable  to 

S's  p.i 0 

(c)  Portion  of 
result  in  10(a) 
attributable  to 

S's  g.1.1 112.50 


11.  (a)  Previously 
taxed  earnings 
and  profits  of  S: 
Lines  8(c)  and 

e(d)  e  ft  p 175.00 

Less:  lines  0(b) 
a  9(d)  taxes 17  JO 

Result 

(b)  Portion  of 
result  in  11(a) 
attributable  to 
Ta  p.i.: 

Une  8(c) 150.00 

LesR  Une  9(b) 
taxes - 15X)0 

Result 

(c)  Portion  of 
result  in  ll(a} 
attributable  to 
Ts  g.l.ij 

Une  8(d) 25J» 

Less:  line  9(d) 
taxes 2.50 

Result — 

\2.  Subpart  F 
inclusion 
attributable  to  S: 

(a)  Amount 
required  to  be 
induded  in  Fs 
gross  income  for 
1988  under 
section  951  with 
respect  to  S  that 
is  attributable  to 

S's  p.i 

(b)  Amount 
required  to  be 
included  in  Fs 
gross  income  for 
1988  under 
section  951  with 
respect  to  S  that 
is  attributable  to 

S'sg.l.i 

13.  Foreign  income 
taxes  deemed  paid 
by  P  under  section 
9e0(a)(l)  with 
respect  to  S: 

(a)  Taxes  deemed 
paid  that  are 
attributable  to 
S's  subpart  F 
inclusion  that 
are  attributable 
to  S's  p.i.: 

Une  9(a)  taxes ....~ 0 

Multiplied  by: 

line  12(a)  sec. 

951  iacl 0 

Divided  by:  line 

10(b)  e  ft  p 0 

Result 

(b)  Taxes  deemed 
paid  that  are 
attributable  to 
S's  subpart  F 
inclusion  that 
are  attributable 
to  S's  g.l.i.: 

Une  9(c)  taxes 12.50 


.  157.50 


135Jn 


22.50 


22.50 
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Multiplied  by: 

line  12(b)  sec. 

951  inci 22.50 

Divided  by:  Une 

10(c)  e  ft  p 112.50 

Result 2.50 

(c)  Foreign  income 
taxes  deemed 
paid  by  S 
deemed  paid  by 
P  that  are 
allocable  to  S's 
p.i.: 

Une  7(a)  taxes 

deemed  paid 

byS 0 

Multiplied  by: 

line  12(a)  sec. 

951  incI 0 

Divided  by:  line 

10(b)  e  ft  p 0 

Result 0 

(d)  Foreign  income 
taxes  deemed 
paid  by  S 
deemed  paid  by 
P  that  are 
allocable  to  S's 
g.l.i.: 

Line  7(b)  taxes 

deemed  paid 

by  S 6.25 

Multiplied  by: 

line  12(b)  sec. 

951  incI 22.50 

Divided  by:  line 

10(c)  e  ft  p 112.50 

Result _ 1.25 

14.  Dividends  paid 
toP: 

(a)  Dividends  from 
S  attributable  to 
S's  previously 

taxed  p.i 0 

Plus: 

(b)  Dividends  from 
S  attributable  to 
S's  previously 

taxed  g.l.i 22.50 

Plus: 

(c)  Dividends  to 
which  section 
902(a)  applies: 
(i)  Consisting  of 

S's  earnings 

and  profits 

attributable  to 

Ts  previously 

taxed  p.i 135.00 

Plus: 
(ii)  Consisting  of 

S's  earnings 

and  profits 

attributable  to 

Ts  previously 

taxed  g.l.i 22.50 

Plus: 
(iii)  Consisting 

of  S's  other 

p.i.  earnings 

and  profits 0 


Plus: 
(iv)  Consisting 
of  S's  other 
g.l.i.  earnings 
and  profits 67.50 

(v)  Total  section 

902  dividend 225.00 

(d)  Total 

dividends  paid 

to  P „ 247.50 

15.  Foreign  income 
taxes  deemed  paid 
by  P  under  section 
902  and  section 
960(a)(3)  with 
respect  to  S: 

(a)  Taxes  paid  by 
S  deemed  paid 
by  P  under 
section  902(a) 
with  regard  to 
S's  p.i.: 

Une  9(a)  taxes 0 

Multiplied  by: 

line  14(c)(iii) 

di  v 0 

Divided  by:  line 

10(b)  e  ft  p 0 

Result 0 

(b)  Taxes  paid  by 
S  deemed  paid 
by  P  under 
section  902(a) 
with  resard  to 
S's  g.l.i.": 

Une  9(c)  taxes 12.50 

Multiplied  by: 

line  14(c)(iv] 

div 67.50 

Divided  by:  line 

10(c)  e  ft  p 112.50 

Result .~ 7.50 

(c)  Taxes  deemed 
paid  by  S 
deemed  paid  by 
P  under  section 
g02(a)  with 
regard  to  S's 
p.i.: 

Une  7(a) 

deemed  paid 

taxes .'.      0 

Multiplied  by: 

line  14(c)(iii) 

div 0 

Divided  by:  line 

10(b)  e  ft  p 0 

Result 0 

(d)  Taxes  deemed 
paid  by  S 
deemed  paid  by 
P  under  section 
902(a)  with 
regard  to  S's 
g.l.i.: 

Une  7(b) 

deemed  paid 

taxes 6.25 

Multiplied  by: 

line  14(c)(iv) 

div 67.50 


Divided  by:  line 
10(c)  e  ft  p 112.50 

Result 3.75 

(e)  Foreign  income 
taxes  paid  by  S 
under  section 
960(a)(3) 
deemed  paid  by 
P  with  regard  to 

S's  previously  , 

taxed  p.i.: 

Une  9(b)  taxes „ 15.00 

Multiplied  by: 

line  14(c)(i) 

div 135J)0 

Divided  by:  line 

11(b)  e  ft  p 135.00 

Result 15.00 

(f)  Foreign  income 
taxes  paid  by  S 
under  section 
960(a)(3) 
deemed  paid  by 
P  with  regard  to 
S's  previously 
taxed  g.l.i.: 

Une  9(d)  taxes 2.50 

Multiplied  by: 

line  14(c)(ii) 

div 22.50 

Divided  by:  line 

11(c)  e  ft  p 22.50 

Result 2.50 

Summary: 
Total  taxes 

deemed  paid 

by  P  under 

section 

960(a)(1)  with 

respect  to — 
Passive  income 

of  S  and  T 

included 

under  section 

951  in  income 

ofP: 

Line  5(a) 37.50 

Plus: 

Line  13(a) «      0 

Plus: 

Une  13(c) _      0 

Result 37  JO 

General 
limitation 
income  of  S 
andT 
included 
under  section 
951  in  income 
ofP: 
Une  5(b) 6.25 

Plus: 
Line  13(b) 2.50 

Plus: 
Une  13(d) 1.25 

Result VOJOO 


Total  deemed 
paid  taxes 
under  section 
960(a)(1) 


47  JO 


^ 
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Total  taxes 

deemed  paid 

by  P  under 

■ection  902 

and  section 

9eo(a)(3) 

attributable  to 

passive 

income  of  S 

and  T  (line 

15(e)) — ™.    15.00 

Total  taxes 

deemed  paid 

by  P  under 

section  902 

and  section 

960(a)(3) 

attributable  to 

general 

limitation 

income  of  S 

andT: 

Une  15(b) 7.50 

Plus: 

Une  15(d) 3.75 

Plus: 

Line  15(f) 2.50 

Result 13.75 


§1.904-7    Transition  nilM. 

(a)  Characterization  of  distributions 
and  section  951(a)(1)(B)  inclusions  of 
earnings  of  a  controlled  foreign 
corporation  accumulated  in  taxable 
years  beginning  before  January  1, 1987 
during  taxable  years  of  both  the  payor 
controlled  foreign  corporation  and  the 
recipient  which  begin  after  December 
31, 1986— {\)  In  general  Income  derived 
by  a  foreign  corporation  in  taxable 
years  beginning  before  January  1, 1987, 
is  characterized  in  the  foreign 
corporation's  hands  under  section 
904(d)(1)(A)  (separate  limitation  interest 
income),  or  section  904(d)(1)(E)  (general 
limitation  income)  (prior  to  their 
amendment  by  the  Tax  Reform  Act  of 
1986  (the  Act))  after  application  of  the 
de  minimis  rule  of  former  section 
904(d)(3)(C)  (prior  to  its  amendment  by 
the  Act).  When,  in  a  taxable  year  after 
the  effective  date  of  the  Act,  earnings 
and  proflts  attributable  to  such  income 
are  distributed,  or  included  in  the  gross 
income  of  a  United  States  shareholder 
under  section  951(a)(1)(B),  the  ordering 
rules  of  section  904(d)(3)(D)  and  S  1-904- 
S(c)(4),  shall  be  applied  in  determining 
initially  the  character  of  the  income  of 
the  distributee  or  United  States 
shareholder.  Thus,  a  proportionate 
amount  of  a  distribution  described  in 
this  paragraph  will  be  initially 
characterized  as  separate  limitation 
interest  income  in  the  hands  of  the 
distributee  based  on  the  ratio  of  the 
separate  limitation  interest  earnings  and 
profits  out  of  which  the  dividend  was 


paid  to  the  total  earnings  and  profits  out 
of  which  the  dividend  was  paid.  The 
distribution  or  section  9Sl(a)(lHB) 
inclusion  must  then  be  recharacterized 
in  the  hands  of  the  distributee  or  United 
States  shareholder  on  the  basis  of  the 
following  principles: 

(i)  Distributions  and  section 
9Sl(a)(l)(B)  inclusions  that  are  initially 
characterized  as  separate  limitation 
interest  income  shall  be  treated  aa 
passive  income; 

(ii)  Distributions  and  section 
951(a)(1)(B)  inclusions  that  are  initially 
characterized  as  old  general  limitation 
income  shall  be  treated  as  general 
limitation  income,  unless  the  taxpayer 
establishes  to  the  satisfaction  of  the 
Commissioner  that  the  distribution  or 
section  951(a)(1)(B)  inclusion  is 
attributable  to: 

(A)  Earnings  and  profits  accumulated 
with  respect  to  shipping  income,  as 
defined  in  section  g04(d)(2HD]  and 

§  1.904-4(f),  or 

(B)  In  the  case  of  a  financial  services 
entity,  earnings  and  profits  accumulated 
with  respect  to  financial  services 
income,  as  defined  in  section 
g04(d)(2)(C)(ii)  and  { 1.904--4(e){l). 

(2)  Limitation  on  establishing  the 
character  of  earnings  and  profits.  In 
order  for  a  taxpayer  to  establish  that 
distributions  or  section  951(a)(1)(B) 
inclusions  that  are  attributable  to 
general  limitation  earnings  and  profits  of 
a  particular  taxable  year  beginning 
before  January  1, 1987.  are  attributable 
to  shipping  or  financial  services 
earnings  and  profits,  the  taxpayer  must 
establish  the  amounts  of  foreign  taxes 
paid  or  accrued  with  respect  to  income 
attributable  to  those  earnings  and 
profits  that  are  to  be  treated  as  taxes 
paid  or  accrued  with  respect  to  shipping 
or  financial  services  income,  as  the  case 
may  be,  under  section  904(d)(2)(I). 
Conversely,  in  order  for  a  taxpayer  to 
establish  the  amounts  of  general 
limitation  taxes  paid  or  accrued  in  a 
taxable  year  beginning  before  January  1, 
1987,  that  are  to  be  treated  as  taxes  paid 
or  accrued  with  respect  to  shipping  or 
financial  service?  income,  as  the  case 
may  be,  the  taxpayer  must  establish  the 
amount  of  any  distributions  or  section 
951(a)(1)(B)  inclusions  that  are 
attributable  to  shipping  or  financial 
services  earnings  and  profits.  For 
purposes  of  establishing  the  amounts  of 
general  limitation  taxes  that  are  to  be 
Hieated  as  taxes  paid  or  aocraed  with 
respect  to  shipping  or  financial  services 
income,  the  principles  of  {  1.904-6  shall 
be  applied. 

(b)  Applicullon  of  look-through  rules 
to  distributions  (including  deemed 
distribations)  and  payments  by  an 


entity  to  a  recipient  when  one's  taxable 
year  begins  before  January  1, 1987  and 
the  other's  taxable  year  logins  after 
December  31. 1986— {\)  In  general  This 
paragraph  provides  ndes  relating  to  the 
application  of  section  904(d)(3)  to 
payments  made  by  a  controlled  foreign 
corporation  or  other  entity  to  which  tfie 
look-through  rules  apply  during  its 
taxable  year  begiiming  after  December 
31, 1966,  but  received  in  a  taxable  year 
of  the  recipient  beginning  before  January 
1, 1987.  The  paragraph  also  provides 
rules  relating  to  distribations  (including 
deemed  distributions)  or  payments 
made  by  a  controlled  foreign 
corporation  to  which  section  904(d)(3) 
(as  in  e^ect  before  the  Act]  applies 
during  its  taxable  year  beginning  before 
January  1. 1987,  and  received  in  a 
taxable  year  of  the  recipient  beginning 
after  December  31. 1986. 

(2)  Payor  of  interest,  rents,  or 
royalties  is  subject  to  the  Act  and 
recipient  is  not  subject  to  the  Act.  If 
interest,  rents,  or  royalties  are  paid  or 
accrued  on  or  after  the  start  of  the 
payor's  first  taxable  year  begiiming  on 
or  after  January  1, 1987,  but  prior  to  the 
start  of  the  recipient's  first  taxable  year 
beginning  on  or  after  January  1, 1987, 
such  interest,  rents,  or  royalties  shall 
initially  be  characterized  in  accordance 
with  section  904(d)(3)  and  {  1.904-5.  To 
the  extent  that  interest  payments  in  the 
hands  of  the  recipient  are  initially 
characterized  as  passive  income  under 
these  rules,  they  will  be  treated  as 
separate  limitation  interest  in  the  hands 
of  the  recipient.  To  the  extent  that  rents 
or  royalties  in  the  hands  of  the  recipient 
are  initially  characterized  as  passive 
income  under  these  rules,  they  will  be 
recharacterized  as  general  limitation 
income  in  the  hands  of  the  recipient. 

(3)  Recipient  of  interest,  rents,  or 
royalties  is  subject  to  the  Act  and  payor 
is  not  subject  to  the  Act  If  interest, 
rents,  or  royalties  are  paid  or  accrued 
beTore  the  start  of  the  payor's  first 
taxable  year  beginning  on  or  after 
January  1, 1987,  but  on  or  after  the  start 
of  the  recipient's  first  taxable  year 
beginning  after  January  1, 1987,  the 
income  in  the  recipient's  hands  shall  be 
initially  characterized  in  accordance 
with  former  section  904(d)(3)  (prior  to  its 
amendment  by  the  Act).  "To  the  extent 
interest  income  is  characterized  as 
separate  limitation  interest  income 
under  these  rules,  that  income  shall  be 
recharacterized  as  passive  income  in  the 
hands  of  the  recipient.  Rents  or  royalties 
will  be  characterized  as  general 
limitation  income. 

(4)  Recipient  of  dividends  and  subpart 
F  inclusions  is  subject  to  the  Act  and 
payor  is  not  subject  to  the  Act.  If 
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dividends  are  paid  or  accroed  or  section 
951(a)(1)  incluRone  occor  before  the 
start  of  the  first  taxable  year  of  a 
controlled  foreign  corporation  beginnizig 
on  or  after  Janoary  1, 1987,  bat  en  or 
after  the  start  of  the  first  taxable  year  of 
the  distributee  or  United  States 
sharebolder  begiiming  on  or  after 
January  1, 1987.  the  dividends  or  section 
951(a)(1)  inclusions  in  the  bands  of  the 
distributee  or  United  States  shareholder 
shall  be  initially  characterized  in 
accordance  widi  fonner  section  904(d)(3) 
(including  the  ordering  roles  of  section 
904(dK3KA).  Therefore,  ander  former 
section  904(d)(3)(A),  dividends  are 
considered  to  be  paid  or  derived  first 
from  earnings  attribntable  to  separate 
limitation  interest  income.  To  the  extent 
the  dividend  or  section  9Sl(a)(l) 
inclusion  is  initially  characteiiied  under 
these  rules  as  separate  limitation 
interest  income  in  the  hands  of  the 
distributee  or  United  States  shareholder, 
the  dividend  or  section  951(a)(1) 
inclusion  shall  be  recharacterized  as 
passive  income  in  the  hands  of  the 
distributee  or  United  States  shareholder. 
The  portion,  if  any,  of  ttie  dividend  or 
section  961(a)(1)  inclusion  that  is  not 
characterized  as  passive  income  shall 
be  characterized  according  to  the  rules 
in  paragraph  (a)  of  this  section. 
Therefore,  a  taxpayer  may  estabUsh  that 
income  that  would  othowise  be 
characterized  as  general  limitation 
income  is  shipping  or  financial  services 
income.  Rules  comparable  to  the  rules 
contained  in  section  904(d)(2)(I)  shall  be 
applied  for  purposes  of  chaiacterizing 
foreign  taxes  deemed  paid  with  respect 
to  distributions  and  section  951(a)(1) 
inclusions  covered  by  this  paragraph 
(b)(4). 

(5)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (b). 

Example  (l).Pua  domestic  corporation 
that  is  a  fiscal  year  taxpayer  (Jnly  1-iune  30). 
S,  a  controUed  foreign  corporation,  is  a 
wholly-owned  subsidiary  of  P  and  has  a 
calendar  taxable  year.  On  June  1. 1987,  S 
makes  a  $100  interest  payment  to  P.  Because 
the  payment  is  made  after  January  1. 1987 
(the  first  day  of  S's  first  taxable  year 
beginning  after  December  31, 19H^,  the  look- 
through  rules  of  section  904(d)(3)  apply  to 
charactertK  the  payaient  made  by  S.  To  the 
extent,  however,  that  (he  interest  payment  to 
P  is  allocable  to  passive  income  earned  by  S, 
the  payment  will  be  included  in  Fs  separate 
limitation  for  interest  as  provided  in  former 
section  90«(dKlNA). 

Example  (2).  P  is  a  domestic  corporation 
that  is  a  calendar  year  taxpayer.  S,  a 
controlled  foreign  corporation,  is  a  wholly- 
owned  subsidiary  of  P  and  has  a  July  l-)uae 
30  taxable  year.  On  June  1. 1987,  S  malies  a 
$100  interest  payment  to  P.  Because  the 
payment  is  made  prior  to  July  1, 19S7  (the  first 
day  of  S's  Tirst  taxable  year  begimring  after 


December  31, 198S),  the  kwk-dHOogh  rules  of 
sectioB  901(d)(3)  do  not  apply.  Aasune  that. 
under  fonMr  sectioa  004(d)(3).  the  imeicst 
payment  would  be  characterised  as  separate 
limitation  interest  income.  For  purposes  of 
determining  Fs  foreign  tax  credit  limitation, 
the  interest  payment  will  be  passive  income 
as  provided  in  section  9(M(d)tl)(A). 

Example  (3).  The  facts  are  the  same  as  in 
Example  (2)  except  that  on  )«me  1, 1987,  S 
makes  a  $100  dividend  distribution  to  P. 
Becaase  the  dividend  is  paid  prior  to  )aiy  \, 
1987  (the  first  day  of  S's  first  taxable  year 
beginniog  after  December  31, 198B).  the  look- 
through  rules  of  section  904(d)(3)  do  not 
apply.  Assume  that,  under  former  section 
904(d)(3),  S's  earnings  and  profits  for  the 
taxable  year  ending  fnne  30, 1987,  consist  of 
$200  of  earnings  attrHnitable  to  general 
limitation  income  and  $75  of  earnings 
attributable  to  separate  limitation  interest 
income.  The  portion  of  the  dividend  tliat  is 
attributable  to  S's  separate  liaiitation  interest 
and  is  treated  as  separate  limitation  interest 
income  under  former  section  904(d)(3)  is  $75. 
The  remaining  $2S  of  the  dividend  is  treated 
as  general  limitation  income  under  former 
section  904(dK3)-  For  purposes  of  determining 
Fs  foreign  tax  credit  limitation,  $75  of  the 
dividend  will  be  recharacterized  as  passive 
income.  The  remaining  $25  of  the  dividend 
will  be  characterized  as  gmeral  limitatioo 
income,  unless  P  can  establish  that  the 
general  limitation  portion  is  attributable  to 
shipping  or  fmancial  services  income. 

(c)  Installment  sales.  If  income  is 
received  or  accrued  by  any  person  on  or 
after  the  effective  date  of  the  Act  (as 
applied  to  sudi  person)  that  is 
attributable  to  a  disposition  of  property 
by  such  person  with  regard  to  whidi 
section  453  or  section  453(A)  applies 
(installment  sale  treatment),  and  the 
disposition  occurred  prior  to  the 
effective  date  of  the  Act,  that  income 
shall  be  characterized  according  to  the 
rules  of  §  §  1.904-4  through  1.904-7. 

(d)  Special  effective  date  for  high 
withholding  tax  interest  earned  by 
persons  with  respect  to  qualified  loans 
described  in  section  1201(e)f2)  of  the 
Act  For  purposes  of  characterizing 
interest  received  or  accrued  by  any 
person,  die  definitian  of  hi^ 
withholding  tax  interest  in  i  1.904-6(d) 
shall  apply  to  taxable  years  beginning 
after  December  31, 1966,  except  as 
provided  in  section  1201(e)(2)  of  the  Act 

(e)  Treatment  of  certain  recapture 
income.  Except  as  otherwise  provided,  if 
income  is  subject  to  recapture  ander 
section  585(c),  the  income  shall  be 
general  biutation  income.  If  the  income 
is  recaptured  by  a  taxpayer  diat  is  a 
financial  services  entity,  the  entity  may 
treat  the  income  as  financial  services 
income  if  the  taxpayer  establishes  to  the 
satisfaction  of  the  Secretary  tfiat  the 
deduction  to  which  tlte  recaptme 
amotmt  is  attribotable  is  allocable  to 
financial  services  income.  If  the 
taxpayer  establishes  to  the  satisfaction 


of  the  Secretary  that  the  dednction  to 
which  the  recapture  amount  is 
attribotable  is  allocable  to  high- 
witUioIding  tax  interest  income,  the 
taxpayer  may  treat  Ae  income  as  hif^- 
withholdiiig  tax  interest. 

Lawrence  B.  Gibha, 
Coamussioaet  oflatemal  Reveoae. 

Approved:  |un*  27,  t90& 
O.  Donaldsoa  CkipatoB, 
Assistant  Secretary  of  tlte  Treamny. 
(FR  Doc.  88-15878  Piled  7-15-88:  8:45  am) 
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Special  Allocation  Rulea  for  Certain 
Asset  Acquisitions 

agency:  Internal  Revemie  Service. 

Treasury. 

ACnOfC  Temporary  regulations. 

SUMMAMV:  This  document  contains 
temporary  regulations  relating  to 
allocation  rules  for  certain  asset 
acquisitions  under  section  1060  oi  the 
Internal  Revenue  Code  of  1986  (Xode~). 
The  temporary  regulations  provide 
guidance  concerning  the  application  of 
section  1060  and  also  modify  certain 
rules  relating  to  stock  purchases  treated 
as  asset  purdiases  under  section  338  of 
the  Code.  In  addition,  the  temporary 
regulations  coordinate  the  application  of 
section  755  with  the  rules  of  section 
1060.  The  text  of  the  temporary 
regulations  set  forth  in  this  doctmient 
also  serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  mlemaking  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 
EFFECTIVE  DATE:  These  regulations  are 
effective  July  la  1968.  These  temporary 
regulati<ms  under  section  1060  generally 
apply  to  asset  acquisitions  made  after 
May  6, 1986.  The  reporting  requirements 
api^  to  asaet  acquisitions  (and  to 
certain  adjastmnits  of  coosiderstion) 
occurring  in  a  taxable  year  for  whicfa  the 
due  date  (indudmg  extensions  of  time) 
of  the  income  tax  return  or  return  of 
income  is  on  or  after  September  13, 1968. 

FOR  FlMfTHBI  MFOfMMTION  CONTAdt 

Judith  C.  Winkler  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Cotmsd,  faitemal  Revenue  Service,  1111 
Constitvtion  Avenue,  NW^  Washington, 
DC  20224,  Attentikm:  CC:LR:T 
(Telephcnie  202-566-3458,  not  a  toll-free 
nimiber).  For  information  concerning  the 
temporary  regulations  under  section  755, 
contact  Robert  R  Shaw  of  the 
Legislation  and  Regulations  Division, 


27036  Federal  Register  /  Vol.  53.  No.  137  /  Monday.  July  18.  1988  /  Rules  and  Regulations 


Office  of  Chief  Counsel  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW..  Washington.  DC  20224, 
Attention:  CC:LR:T  (Telephone  202^666- 
3297,  not  a  toll-free  number). 
•UPPLBMENTAIIV  iNPORMATION: 

Paperworic  Reduction  Act 

This  regulation  is  being  issued  without 
prior  notice  and  pubUc  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  533).  For  this 
reason,  the  collection  of  information 
contained  in  this  regulation  has  been 
reviewed  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control  number 
154&-1021.  The  estimated  average 
burden  associated  with  the  collection  of 
information  in  this  regulation  is  1.05 
hours  per  respondent  or  recordkeeper. 

For  mrther  information  concerning 
this  collection  of  information,  and  where 
to  submit  comments  on  this  collection  of 
information  and  the  accuracy  of  the 
estimated  burden  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  to  the  cross-reference  notice 
of  proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Background 

This  document  adds  new  temporary 
regulations  SS  1.167(a)-5T.  1.755-2T, 
1.1031(d)-lT.  and  l.lOeO-lT  to  part  1  of 
Title  26  of  the  Code  of  Federal 
Regulations  and  amends  §  1.338(b)-3T. 
The  new  temporary  regulations 
implement  section  1060  of  the  Code. 
Section  1060  was  added  to  the  Code  by 
section  641  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  No.  9»-514;  100  Stat.  2282). 

Explanation  of  Provisions 

Introduction 

For  tax  purposes,  the  sale  of  a  going 
trade  or  business  for  a  lump  sum  amount 
is  viewed  as  a  sale  of  each  individual 
asset  rather  than  a  single  capital  asset. 
Both  the  purchaser  and  the  seller  must 
allocate  the  purchase  price  for  the 
acquisition  among  the  assets 
transferred.  The  seller  must  allocate  the 
purchase  price  among  the  assets  to 
determine  the  amount  and  character  of 
its  realized  gain  or  loss  on  the  sale.  The 
purchaser's  allocation  determines  its 
basis  in  each  asset  and  will  affect  its 
amount  of  allowable  depreciation,  cost 
depletion,  or  amortization  deductions, 
its  realized  gain  or  loss  on  a  subsequent 
sale  of  those  assets,  and  may  have  other 
tax  consequences. 

Section  1060(a)  provides  that,  in  the 
case  of  an  applicable  asset  acquisition, 
the  seller  and  the  purchaser  each  must 


allocate  the  consideration  among  the 
assets  transferred  in  the  same  manner 
as  the  amounts  are  allocated  under 
section  338(b)(5)  (relating  to  certain 
stock  purchases  treated  as  asset 
acquisitions).  Thus,  the  seller  and  the 
purchaser  are  required  to  allocate 
consideration  under  the  residual  method 
in  order  to  make  the  respective 
determinations  of  the  amount  of  gain  or 
loss  from  the  transfer  of  each  asset  and 
the  basis  in  each  asset  acquired. 

Prior  to  the  enactment  of  section  1060, 
there  was  considerable  controversy 
between  taxpayers  and  the  Internal 
Revenue  Service  concerning  the 
allocation  of  the  purchase  price  among 
assets  of  a  going  business.  The 
controversy  principally  was  due  to  the 
difficulty  in  establishing  the  value  of 
goodwill  and  going  concern  value. 
Section  1060,  by  mandating  the 
application  of  the  residual  method  of 
allocation  as  prescribed  in  the 
regulations  under  section  338(b)(5), 
alleviates  this  controversy  since  the 
residual  method  does  not  require  a 
separate  determination  of  the  value  of 
goodwill  and  going  concern  value. 
Instead,  under  the  residual  method  any 
"premium"  paid  in  excess  of  the  total 
fair  market  value  of  the  purchased 
assets  (other  than  goodwill  or  going 
concern  value)  is  treated  as  payment  for 
goodwill  or  going  concern  value.  The 
mandatory  application  of  the  residual 
method  of  allocation  also  eliminates 
disparities  in  purchase  price  allocations 
that  existed,  prior  to  the  enactment  of 
section  1060,  between  asset  purchases 
and  stock  purchases  treated  as  asset 
purchases  under  section  338. 

Section  1060(b)  requires  the  seller  and 
the  purchaser  to  report  certain 
information  in  connection  with  an 
applicable  asset  acquisition.  The 
information  reporting  requirements  are 
intended  to  encourage  compliance  with 
the  substantive  rules  of  section  1060  and 
to  assist  the  Internal  Revenue  Service  in 
identifying  returns  which  are  likely  to 
involve  an  attempt  to  amortize  goodwill 
or  going  concern  value. 

The  temporary  regulations  define  the 
term  "applicable  asset  acquisition," 
provide  rules  for  allocating 
consideration  under  the  residual  method 
among  the  assets  transferred  (including 
increases  or  decreases  in  consideration 
occurring  after  the  purchase  date),  and 
implement  the  reporting  requirements  of 
section  loeo(b). 

Applicable  Asset  Acquisition 

An  "applicable  asset  acquisition"  is 
any  transfer,  whether  direct  or  indirect, 
or  a  group  of  assets  constituting  a  trade 
or  business  with  respect  to  which  the 
purchaser's  basis  is  determined  wholly 


by  reference  to  the  consideration  paid 
for  the  assets.  (However,  a  transfer  does 
not  fail  to  be  an  applicable  asset 
acqidsition  solely  because  section  1031 
(relating  to  like-kind  exchanges)  applies 
to  a  portion  of  the  assets.)  Under 
1 1.106D-lT(b).  a  group  of  assets 
constitutes  a  trade  or  business  if  the  use 
of  such  assets  would  constitute  an 
active  trade  or  business  for  purposes  of 
section  355  or  if  their  character  is  such 
that  goodwill  or  going  concern  value 
could  under  any  circwnstances  attach  to 
such  assets.  A  group  of  assets  which 
constitutes  a  trade  or  business  in  the 
hands  of  the  seller  or  the  purchaser  will 
constitute  a  trade  or  business  for 
purposes  of  section  1060.  Thus,  for 
example,  a  purchaser  cannot  avoid  the 
application  of  section  1060  by  arguing 
that  he  will  not  use  the  assets  of  an 
acquired  business  in  the  same  business. 
All  the  facts  and  circiunstances 
surrounding  the  transaction  are  taken 
into  account  in  determining  whether  a 
group  of  assets  constitutes  a  trade  or 
business.  Factors  to  be  considered 
include  related  transactions  between  the 
purchaser  and  seller  such  as  a  lease 
agreement,  covenant  not  to  compete, 
management  contract,  or  other  similar 
agreement  between  purchaser  and  seller 
(or  managers,  directors,  owners,  or 
employees  of  the  seller);  and  the  excess, 
if  any,  of  the  total  consideration  over  the 
aggregate  book  value  of  the  tangible  and 
intangible  assets  (other  than  goodwill 
and  going  concern  value)  as  shown  in 
the  purchaser's  financial  accounting 
books  and  records. 

The  temporary  regulations  provide 
rules  for  the  allocation  of  consideration 
when  a  portion  of  the  group  of  assets, 
which  constitutes  a  trade  or  business 
under  section  1060,  is  exchanged  for 
other  assets  in  a  transaction  to  which 
section  1031  apphes.  The  like-kind 
property  and  other  property  or  money 
which  is  treated  as  transferred  in 
exchange  for  the  like-kind  property  are 
excluded  fit)m  the  allocation  rules  of 
section  1060.  The  temporary  regulations 
include  rules  for  determining  the  amount 
of  the  other  property  or  money  which  is 
treated  as  transferred  in  exchange  for 
the  like-kind  property.  A  conforming 
amendment  (new  ( 1.1031(d)-lT)  is 
made  to  the  section  1031  regulations. 
When  finalized,  the  new  paragraph  will 
follow  S  1.1031(d>-l(e).  Rules  relating  to 
the  transfer  of  a  partnership  interest  are 
prescribed  in  new  S  1.755-2T. 

Allocation  of  Consideration 

Section  I.IOOO-IT  (d)  and  (e) 
prescribes  the  method  by  which  the 
seller  and  purchaser  must  allocate 
consideration  among  the  assets 
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transferred.  The  method  of  allocation  is 
substantially  the  same  as  the  method  of 
allocation  prescribed  in  §  1.338(b)-2T 
(relating  to  the  allocation  of  adjusted 
grossed-up  basis  among  the  assets  of  the 
target  corporation  when  a  section  338 
election  is  made). 

Section  1.1060-lT(d)  identifies  four 
classes  of  assets,  which  are  identical  to 
the  four  classes  of  assets  identified  in 
S  1.338(b)-2T.  "Class  I  assets"  are  cash, 
deposits  in  banks,  and  similar  items. 
"Class  II  assets"  are  certificates  of 
deposit,  U.S.  government  securities, 
certain  marketable  stocks  and 
securities,  foreign  currency,  and  similar 
items.  "Class  IV  assets"  are  intangible 
assets  in  the  nature  of  goodwiD  and 
going  concern  valne.  All  assets  not 
described  above.  s];>ecificaUy  including 
accounts  receivable,  are  "Class  III 
assets."  As  a  general  rule,  a 
proportionate  method  of  allocation  is 
prescribed  for  the  allocation  of 
consideration  within  each  class  of 
assets,  although  a  residual  method  of 
allocation  is  prescribed  for  allocation 
among  the  asset  classes,  allocation 
beginning  with  the  lowest  numbered 
class.  After  consideration  is  reduced  by 
the  amount  of  Class  I  assets,  it  is 
allocated  among  Class  n  assets  in 
proportion  to  dieir  fair  market  values  as 
of  the  purchase  date,  and  then  among 
Class  III  assets  in  rjch  proportion,  and 
finally  to  Class  IV  assets.  Thus, 
consideration  is  allocated  within  each  of 
asset  classes  II  and  m  to  the  extent  of 
the  fair  market  value  of  the  assets  in 
that  class,  with  any  remaining  amount 
allocated  to  the  next  class  of  assets.  The 
unallocated  amoimt  of  consideration 
remaining  after  allocation  among  the 
Class  III  assets  is  allocated  to  Class  IV 
assets,  intangible  assets  in  the  nature  of 
goodwill  and  going  concern  value. 

The  amount  of  consideration  allocated 
to  an  asset,  other  than  assets  in  the 
nature  of  goodwill  and  going  concern 
value,  cannot  exceed  its  fair  market 
value  on  the  purchase  date.  The  "fair 
market  value"  of  an  asset  is  its  fair 
market  value  determined  without  regard 
to  mortgages,  liens,  pledges,  or  otho- 
liabilities.  However,  the  amounts 
assigned  as  fair  market  values  by  the 
seller,  but  not  the  purchaser,  are  sut^t 
to  rules  similar  to  section  7701(g) 
(relating  to  fair  market  value  in  the  case 
of  property  subject  to  nonrecourse 
indebtedness). 

The  amount  of  consideration  allocated 
to  an  asset  is  also  subject  to  any 
applicable  Hraitations  under  the  Code  or 
general  principles  of  tax  law.  Thus,  for 
example,  the  amount  of  the 
consideration  allocated  by  a  purchaser 
to  a  player  contract  described  in  section 


1056  cannot  exceed  the  limitation 
imposed  by  that  section. 

In  connection  with  the  examination  of 
a  return,  the  Internal  Revenue  Service 
may  challenge  the  taxpayer's 
determination  of  the  fair  market  value  of 
any  asset  by  any  appropriate  method 
and  take  into  account  all  fiactors, 
including  any  lack  of  adverse  tax 
interests  between  die  parties.  For 
example,  in  certain  cases  the  Internal 
Revenue  Service  may  make  an 
independent  showing  of  the  value  of 
goodwiU  and  going  concern  value  as  a 
means  of  calling  into  question  the 
validity  of  the  taxpayer's  valuation  of 
other  assets. 

Subsequent  Adjustments  to 
Consideration 

Section  1.1060-lT(f)  provides  rules  for 
the  allocation  of  increases  or  decreases 
in  consideration  of  either  the  purchaser 
or  seller  that  occur  after  the  pnrdiase 
date.  Increases  in  consideration  are 
allocated  among  the  assets  in 
accordance  with  the  general  allocation 
rules  set  forth  in  S  1.1060-lT(d).  subject 
to  the  limitation  rules  contained  in 
S  1.1060-lT(e).  Thus,  in  general,  the 
aggregate  amount  of  consideration 
allocated  to  an  asset  may  not  exceed  the 
asset's  fair  market  value  on  the 
purchase  date,  except  for  assets  in  the 
nature  of  goodwill  and  going  concern 
value. 

The  rule  for  decreases  in 
consideration  is  similar  to  the  one  for 
increases,  except  that  decreases  are 
allocated  to  assets  in  the  reverse  of  the 
order  in  which  consideration  is 
allocated  under  S  1.1060-lT(d).  Thus,  as 
a  general  rule,  decreases  are  allocated 
first  among  assets  in  die  nature  of 
goodwill  and  going  concern  value  to  the 
extent  of  the  consideration  previously 
allocated  to  them,  and  then  as  a 
decrease  in  the  consideration  previously 
allocated  to  other  acquired  assets. 

The  regulations  provide  that,  if  an 
asset  has  been  disposed  of,  depreciated, 
amortized,  or  depleted  by  the  purchaser 
before  an  increase  (or  decrease)  in 
consideration  is  taken  into  account  the 
increase  (or  decrease)  in  consideration 
otherwise  allocable  to  such  asset  by  the 
purchaser  is  properly  taken  into  account 
under  principles  of  tax  law  applicable 
when  part  of  the  cost  of  an  asset  (not 
previously  reflected  in  its  basis)  is  paid 
(or  reduced)  after  the  asset  has  been 
disposed  ot  depreciated,  amortized,  or 
depleted.  For  purposes  of  this  rule,  an 
asset  is  considered  to  have  been 
disposed  of  to  the  extent  that  its 
allocable  portion  of  a  decrease  in 
consideration  would  reduce  the 
purchaser's  basis  in  that  asset  below 
zero. 


The  regulations  provide  a  special  rule 
analogous  to  S  1.338(b)-3T(g)  for 
allocating  an  increase  (or  decrease)  in 
consideration  that  directly  relates  to  the 
income  produced  by  a  particular 
intangible  asset,  such  as  a  patent, 
copyright  or  secret  process  ("contingent 
income  assets"),  as  long  as  die  increase 
(or  decrease)  in  consid^tion  is  related 
to  such  contingent  income  asset  and 
does  not  relate  to  other  assets.  Subject 
to  the  fair  mariiet  valne  and  other 
limitations  in  i  1.106O-lT(e).  the 
increase  (or  decrease)  in  consideration 
is  first  allocated  to  the  contingent 
income  asset  and  then  to  other  assets. 
Solely  for  purposes  of  applying  the  fair 
market  value  and  other  Iknitations  to  a 
contingent  income  asset  its  fiair  market 
value  shall  be  redetmnined  when  die 
increase  (or  decrease)  is  taken  into 
account  (For  purposes  of  this 
redetermination,  only  those 
circumstances  that  resulted  in  the 
increase  (or  decrease)  in  consideration 
are  taken  into  account)  In  appropriate 
cases,  the  Internal  Revenue  Service  may 
apply  the  principles  of  this  provision  to 
reallocate  an  increase  (or  decrease)  in 
consideration  among  some  of  the  assets 
to  the  extent  such  allocation  is 
necessary  to  reflect  pn^)erly  the 
consideration  that  relates  to  eadi  of 
those  assets. 

Reporting  Requirements 

Section  1.1060-lT(h)  of  the  temporary 
regulations  implements  section  10e0(b) 
by  requiring  that  the  seller  and  the 
purchaser  in  an  applicable  asset 
acquisition  each  report  on  Form  8594 
specific  information  about  the  allocation 
of  consideration  among  the  assets 
transferred.  Each  must  file  Form  8594 
with  its  income  tax  return  or  return  of 
income  for  the  taxable  year  that 
includes  the  purchase  date.  This 
reporting  requirement  applies  to  asset 
acquisitions  occurring  in  a  taxable  year 
for  which  the  due  date  (including 
extensions  of  time)  of  the  income  tax 
return  or  return  of  income  is  on  or  after 
September  13, 1988. 

Informati(m  diat  must  be  reported  on 
Form  8594  includes: 

a.  The  name  address,  and  taxpasrer 
identification  Btonber  of  the  purchaser 
and  thesellet; 

b.  The  purchase  date; 

c.  The  total  consideration  of  die 
assets; 

d.  The  amount  of  consideration 
allocated  to  each  class  of  assets  and  the 
aggregate  fair  market  value  of  assets  of 
each  class; 

e.  A  statement  as  to  whether  the 
purchaser  and  setkr  agreed  i^ion  the 
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fair  market  value  of  the  assets  in  a  sales 
contract; 

f.  The  useful  life  of  each  Class  III 
intangible,  amortizable  asset;  and 

g.  A  statement  as  to  whether,  in 
connection  with  the  acquisition  of  the 
group  of  assets,  the  piutshaser  also 
obtained  a  license  or  covenant  not  to 
compete  or  entered  into  a  lease 
agreement  an  employment  contract,  a 
management  contract,  or  similar 
arrangement  with  the  seller  (or 
managers,  directors,  owners,  or 
employees  of  the  seller). 

The  purchaser  or  seller  is  required  to 
make  a  supplemental  statement  on  Form 
8594  concerning  increases  (or  decreases) 
in  the  amount  of  consideration  allocated 
to  an  asset  if  such  increases  (or 
decreases)  in  consideration  occur  after 
the  end  of  its  taxable  year  that  includes 
the  purchase  date.  Form  8594.  reporting 
the  increase  (or  decrease)  in 
consideration,  must  be  filed  with  the 
return  for  the  taxable  year  in  which  the 
increase  (or  decrease)  is  taken  into 
account  if  the  due  date  of  that  return 
(including  extensions  of  time)  is  on  or 
after  September  13, 1988. 

Interim  procedures  provide  that,  if 
Form  8594  is  not  available  to  the  general 
public,  the  purchaser  and  the  seller  must 
furnish  the  information  required  under 
9  l.loeO-lT(h)  by  filing  with  their 
income  tax  returns  acquisition 
statements  (as  the  case  may  be)  which 
include  the  information  required  under 
S  1.106O-lT(h)(3). 

Coordination  of  Sections  1060  and  167 

This  document  adds  a  new  temporary 
regulation  under  section  167  to  provide 
rules  for  computing  the  depreciable 
basis  of  any  property  which  is  included 
in  an  applicable  asset  acquisition  under 
section  1060.  The  basis  for  depreciation 
of  such  a  depreciable  asset  cannot 
exceed  the  amount  of  consideration 
allocated  to  that  asset  under  section 
1060  and  S  1.1060-lT.  When  the  final 
regulations  are  promulgated,  this  new 
paragraph  will  become  part  of 
fi  1.167(a)-5.  > 

Amendments  to  §  1.338(bh3T 

In  response  to  public  comment,  this 
document  amends  S  1.338(b)-dT(g](l)(ii), 
the  special  rule  for  allocating  an 
increase  (or  decrease)  in  adjusted 
grossed-up  basis  that  directly  relates  to 
the  income  produced  by  a  "contingent 
income  asset,"  such  as  a  patent,  and 
does  not  relate  to  other  assets.  For 
purposes  of  applying  the  various 
limitation  rules  to  the  contingent  income 
asset,  its  fair  market  value  is 
redetermined  when  the  increase  (or 
decrease)  in  adjusted  grossed-up  basis 
is  taken  into  account.  The  rule  has  been 


amended  to  clarify  that  this 
redetermination  is  of  the  asset's  fair 
market  value  on  the  purchase  date  and 
that  for  purposes  of  this 
redetermination,  only  those 
circumstances  that  resulted  in  the 
increase  (or  decrease)  in  consideration 
are  taken  into  account. 

Coordination  of  Sections  1060  and  755 

The  principles  of  section  1060  apply  to 
any  transfer  of  an  interest  in  a 
partnership  to  which  section  743(b)  or 
section  732(d)  applies,  but  only  for  the 
purpose  of  determining  the  amount  of 
the  transferee  partner's  basis 
adjustment  that  must  be  allocated  to 
goodwill  and  going  concern  value 
(hereinafter  referred  to  as  "goodwill") 
under  section  755.  Temporary  regulation 
S  1.755-2T  provides  rules  for 
determining  the  fair  market  value  of 
partnership  property  and  provides  that 
these  values  must  be  used  for  purposes 
of  allocating  basis  under  S  1.755-1. 
Under  9  1.755-2T(b)(l),  tiie  fair  market 
value  of  partnership  property  other  than 
goodwill  is  determined  on  the  basis  of 
all  the  facts  and  circumstances. 

Section  1.75&-2T(b)(2)  provides  Uiat 
the  fair  market  value  of  a  partnership's 
goodwill  is  deemed  to  equal  the  amount 
(not  below  zero)  which  if  assigned  to 
partnership  goodwill  would  result  in  a 
liquidating  distribution  to  the  transferee 
partner  equal  to  such  partner's  basis  for 
the  transferred  partnership  interest  if  all 
partnership  property  were  sold  for  its 
fair  market  value  and  the  proceeds  of 
that  sale  were  distributed  to  the 
partners.  The  Service  is  currently 
studying  whether  to  provide  additional 
regulations  to  address  any  situations  in 
which  a  different  method  of  valuing 
goodwill  would  be  more  accurate,  and 
invites  comment  on  such  situations  and 
alternative  rules  for  valuing  goodwill. 

Consistent  with  the  purpose  of  section 
1060,  the  temporary  regulation  is 
intended  to  overrule  the  decision  in 
United  States  v.  Cornish,  348  F.2d  175 
(gth  Cir.  1965).  Although  the  regulation 
provides  a  new  procedure  for 
determining  the  value  of  goodwill, 
9  1.755-2T(d)  provides  that  the 
requirements  of  the  temporary 
regulation  will  be  deemed  to  be  satisfied 
with  respect  to  any  transfer  made  before 
July  15, 1988  if  the  amount  of  any  basis 
adjustment  under  section  743(b)  or 
section  732(d)  made  as  a  result  of  such 
transfer  that  is  allocated  to  each  item  of 
partnership  property  other  than  goodwill 
does  not  exceed  the  amount  equal  to  the 
difference  between  the  transferee 
partner's  share  of  the  partnership  basis 
of  such  property  and  the  partner's  share 
of  the  fair  market  value  of  such 
property. 


Except  as  provided  in  9 1.7S5-2T. 
section  1060  does  not  affect  the 
determination  of  a  transferee  partner's 
share  of  the  basis  of  partnership 
property  or  the  determination  of  the 
basis  of  property  distributed  by  the 
partnership. 

Spedal  Analyses 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.Ci 
553  for  temporary  regulations. 
Accordingly,  these  temporary 
regulations  do  not  constitute  regulations 
subject  to  Uie  Regulatory  Flexibility  Act 
(5  U.S.C  chapter  6).  The  Commissioner 
of  Internal  Revenue  has  determined  that 
this  temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Drafting  Infonnation 

The  principal  author  of  the  temporary 
regulations  under  sections  167,  338, 1031, 
and  1060  is  Judith  C.  Winkler  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  The  principal  author  of 
the  temporary  regulations  under  section 
755  is  Robert  E.  Shaw  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  other  personnel  from 
the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects 

26  CFR  1.61-1—1.281-4 

Income  taxes,  Taxable  income, 
Deductions,  Exemptions. 

26  CFR  1.301-1—1.383-3 

Income  taxes.  Corporations, 
Corporate  distributions,  Corporate 
adjustments.  Reorganizations. 

26  CFR  1. 701-1—1. 771-1 

Income  taxes.  Partnerships. 

26  CFR  1.1001-1—1.1102-3 

Income  taxes.  Gain  and  loss.  Basis, 
Nontaxable  exchanges. 

26  CFR  PART  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  Parts  1  and  602  of  Title 
26  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 
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PART  1— INCOME  TAX:  TAXABLE 
YEARS  BEGINNINQ  AFTER 
DECEMBER  31, 1966 

Paragraph  1.  The  authority  citation  for 
Part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805:  *  *  *  J  1.338(b)- 
3T  is  also  issued  under  26  U.S.C.  338;  *  *  * 
§  1.75&-2T  is  also  issued  under  26  U.S.C.  755: 
*  *  *  {  1.1060-lT  is  also  issued  under  26 
U.S.C.  1060. 

Far.  2.  There  is  added  in  the 
appropriate  place  a  new  9  1.1060-lT. 
Tlie  new  section  reads  as  follows: 

9 1.1060-lT    Special  allocation  rules  for 
certain  asset  acquisitions  (temporary). 

(a)  Scope — (1)  In  general.  This  section 
prescribes  rules  relating  to  the 
requirements  of  section  1060,  which,  in 
the  case  of  an  applicable  asset 
acquisition,  requires  the  transferor  (the 
"seller")  and  the  transferee  (the 
"purchaser")  each  to  allocate  the 
consideration  paid  or  received  in  the 
transaction  among  the  assets  transferred 
in  the  same  manner  as  amounts  are 
allocated  imder  section  338(b)(5] 
(relating  to  the  allocation  of  adjusted 
grossed-up  basis  among  the  assets  of  the 
target  corporation  when  a  section  338 
election  is  made).  In  the  case  of  an 
applicable  asset  acquisition  described  in 
paragraph  (b)(l]  of  this  section,  sellers 
and  purchasers  must  allocate  the 
consideration  under  the  residual 
method,  as  described  in  paragraph  (d)  of 
this  section,  in  order  to  determine, 
respectively,  the  amoimt  realized  from, 
and  the  basis  in,  each  of  the  transferred 
assets.  Subsequent  adjustments  to  the 
consideration  for  the  transferred  assets 
must  be  allocated  under  the  residual 
method  in  the  manner  described  in 
paragraph  (f)  of  this  section.  For  rules 
relating  to  an  applicable  asset 
acquisition  that  is  the  transfer  of  a 
partnership  interest  see  9  1.755-2T. 

(2)  Effective  date.  This  section  applies 
with  respect  to  any  acquisition  of  assets 
that  occurs  after  May  6, 1986,  unless  it 
occurs  pursuant  to  a  binding  contract  in 
effect  on  May  6, 1986,  and  at  all  times 
thereafter.  The  reporting  requirements  of 
this  section  apply  to  asset  acquisitions 
occurring  in  a  taxable  year  for  which  the 
due  date  (including  extensions  of  time) 
of  the  income  tax  return  or  return  of 
income  is  on  or  after  September  13, 1988. 
See  paragraph  (h)  of  this  section  for 
special  effective  dates  for  certain 
reporting  requirements. 

(3)  Outline  of  topics.  In  order  to 
facilitate  the  use  of  this  section,  this 
paragraph  (a)(3)  lists  the  paragraphs, 
subparagraphs,  and  subdivisions 
contained  in  this  section. 

(a)  Scope. 


(1)  In  general  , 

(2J  Effective  date. 
(3)  Outline  of  topics. 

(b)  Applicable  asset  acquisition. 

(1)  In  general. 

(2)  Assets  constituting  a  trade  or  business. 

(3)  Examples. 

(4)  Like-kind  exchange. 

(c)  Definitions. 

(1)  Consideration. 

(2)  Fair  market  value. 

(3)  Purchase  date. 

(d)  Allocation  of  consideration  among  assets 

imder  the  residual  method. 

(1)  Reduction  in  the  amount  of 
consideration  for  cash  and  other  items 
designated  by  the  Internal  Revenue 
Service. 

(2)  Assets  other  than  Class  I  assets, 
(i)  Class  U  assets. 

(ii)  Class  III  assets, 
(iii)  Class  IV  assets. 

(e)  Certain  limitations  and  special  rules  for 

consideration  allocable  to  an  asset. 

(1)  Allocation  not  to  exceed  fair  market 
value. 

(2)  Other  limitations. 

(3)  Liabilities  taken  into  account  in 
determining  amount  realized  on 
subsequent  disposition. 

(4)  Internal  Revenue  Service  authority. 

(f)  Subsequent  adjustments  to  consideration. 

(1)  In  general. 

(2)  Allocation  of  increases  in  consideration, 
(i)  In  general. 

(ii)  Effect  of  disposition  or  depreciation 
of  assets  by  purchaser. 

(3)  Allocation  of  decreases  in 
consideration. 

(i)  In  general. 

(ii)  Effect  of  disposition  of  assets  or 

reduction  of  basis  below  zero. 

(4)  Specific  allocation  of  increases  (or 
decreases]  in  consideration  to  certain 
contingent  income  assets. 

(i)  Patents  and  similar  property, 
(ii)  Specific  allocation. 

(5)  Internal  Revenue  Service  authority. 

(g)  Examples. 

(h)  Applicable  asset  acquisition  reporting 
requirements. 

(1)  In  general. 

(2)  Time  and  manner  of  reporting, 
(i)  In  general. 

(ii)  Additional  reporting  requirement. 

(3)  Interim  procedures. 

(i)  Asset  acquisition  statement. 

(ii)  Supplemental  asset  acquisition 

statement. 

(iii)  Taxpayer  identification  number. 

(b)  Applicable  asset  acquisition — (1) 
In  general.  An  "applicable  asset 
acquisition"  is  any  transfer,  whether 
direct  or  indirect,  of  a  group  of  assets  if 
(i)  the  assets  transferred  constitute  a 
trade  or  business  in  the  hands  of  either 
the  seller  or  the  pimshaser  and  (ii) 
except  as  provided  in  paragraph  (b)(4) 
of  this  section,  the  purchaser's  basis  in 
the  transferred  assets  is  determined 
wholly  by  reference  to  the  purchaser's 
consideration. 

(2)  Assets  constituting  a  trade  or 
business.  For  purposes  of  this  section,  a 


group  of  assets  constitutes  a  trade  or 
business  if  the  use  of  such  assets  would 
constitute  an  active  trade  or  business 
for  purposes  of  section  355.  Even  though 
a  group  of  assets  may  not  quaUfy  as  an 
active  trade  or  business  for  purposes  of 
section  355,  it  will  constitute  a  trade  or 
business  for  purposes  of  this  section  if 
its  character  is  such  that  goodwill  or 
going  concern  value  could  under  any 
circiunstances  attach  to  such  group.  In 
making  this  determination,  all  the  facts 
and  circumstances  siurounding  the 
transaction  shall  be  taken  into  account 
Factors  to  be  considered  include: 

(i)  The  existence  of  an  excess  of  the 
total  consideration  over  the  aggregate 
book  value  of  the  tangible  and 
intangible  assets  purchased  (other  than 
goodwill  and  going  concern  value)  as 
shown  in  the  financial  accounting  books 
and  records  of  the  purchaser  and 

(ii)  Related  transactions,  including 
lease  agreements,  licenses,  convenants 
not  to  compete,  employment  contracts, 
management  contracts,  or  other  similar 
agreements  between  the  purchaser  and 
seller  (or  managers,  directors,  owners, 
or  employees  of  the  seller)  in  connection 
with  the  transfer. 

(3)  Examples.  Paragraph  (b)  (1)  and  (2) 
of  this  section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  S  is  a  high  grade  machine 
shop  that  manufactures  microwave 
connectors  in  limited  quantities.  It  is  a 
successful  company  with  a  reputation  within 
the  industry  and  among  its  customers  for 
manufacturing  unique,  high  quality  products. 
Its  tangible  assets  consist  primarily  of 
ordinary  machinery  for  working  metal  and 
plating.  It  has  not  secret  formulas  or  patented 
drawings  of  value.  P  is  a  company  that  - 
designs,  manufactures,  and  markets 
electronic  components.  It  wants  to  establish 
an  immediate  presence  in  the  microwave 
industry,  an  area  in  which  it  previously  has 
not  been  engaged.  P  is  acquiring  assets  of  a 
number  of  smaller  companies  and  hopes  that 
these  assets  will  collectively  allow  it  to  offer 
a  broad  product  mix.  P  acquires  the  assets  of 
S  in  order  to  augment  its  product  mix  and  to 
promote  its  presence  in  the  microwave 
industry.  P  will  not  use  the  assets  acquired 
from  S  to  manufacture  microwave 
connectors.  The  assets  transferred  are  assets 
which  constitute  a  trade  or  business  in  the 
hands  of  the  seller.  Thus,  P's  purchase  of  S's 
assets  is  an  applicable  asset  acquisition.  The 
fact  that  P  wiU  not  use  the  assets  acquired 
from  S  to  continue  the  business  of  S  does  not 
affect  this  conclusion. 

Example  (2).  S,  a  sole  proprietor  who 
operates  a  restaurant,  leases  the4)uilding 
housing  the  restaurant  and  sells  all  its 
restaurant  equipment  to  P.  S's  use  of  the 
building  and  the  restaurant  equipment 
constitute  a  trade  or  business.  P  begins 
operating  a  restaurant  in  the  building  it 
leases  from  S.  Because  the  assets  transferred 
together  %vith  the  asset  leased  are  assets 
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which  conatitute  a  trade  ar  boahwaa.  Fa 
pvralnaa  of  S'a  aaaato  ta  an  apvbc«hla  aaad 
acqaiaitkn. 

EKomph  (3).  tkt  S  oaiywatfaMi  ooadMcta 
variowa  baatoaaa  aataipriaaa  iaoludtag  a  ratail 
■ton  in  SUte  X  dMt  ooadncta  activitlaa  that 
meet  tha  active  trade  or  boainaaa 
requiramenta  for  purpoaea  of  aectioa3S5.  P  ia 
a  minority  aharaholder  of  9.  In  comiHete 
redemption  of  Fa  atock  in  S  held  by  P  withtai 
the  meniiiv  of  aoctian  302(14(3).  BiBatribvlea 
to  P  aH  the  aaaeta  of  S  oaad  Id  S'a  ratail 
baainaaa  in  State  X.  TIm  dMributtoa  of  S'a 
aaaeU  la  reduiVdaa  of  Fa  atock  ia  iraatad  aa 
a  aale  or  exchaoga.  and  Fa  baaia  in  tha  aaaata 
tranaferred  ia  detennlned  wholly  by  reference 
to  the  consideration  paid,  the  S  atock.  Thus. 
S's  diatiibatioa  of  aaaeta  oonatitiiting  a  trade 
or  busioeaa  to  P  ia  an  applicable  asaet 
acquisition. 

(4)  Like-kind  exchange. 
Notwitfistanding  tiie  feet  tfiat  a  portion 
of  a  group  of  assets  which  constitute  a 
trade  or  business  is  exchanged  for  like- 
kind  property,  the  transaction 
nevertheless  may  constitute  an 
applicable  asset  acqoisition.  For 
purposes  of  this  subparagraph  (4).  like- 
kind  property  means  any  propwty 
permitted  by  section  1031. 1035,  or  1036 
to  be  received  without  the  recognition  of 
gain  or  loss.  For  purposes  of  determining 
whether  the  transaction  constitutes  an 
applicable  asset  acquisition,  (i)  the  fact 
that,  by  reason  of  section  1031(d).  the 
purchaser's  basis  in  the  group  of  assets 
is  not  determined  wholly  by  reference  to 
the  consideration  paid  is  disregarded, 
and  (ii)  whether  the  assets  transferred 
constitute  a  trade  or  business  is 
determined  by  taking  into  account  all 
the  assets  transferred  (including  the 
like-kind  property).  If  an  applicable 
asset  acquisition  includes  like-kind 
property,  then  for  purposes  of  allocating 
consideration  among  the  assets  under 
paragraph  (d)  of  this  section,  the  like- 
kind  property  exchanged  and  any  other 
property  or  money  which  is  treated  as 
transferred  in  exchange  for  the  like-kind 
property  are  excluded.  The  basis  in  and 
the  gain  or  loss  recognized  from  the  like- 
kind  property  exchanged  and  the  other 
property  (if  any)  which  is  treated  as 
transferred  in  exchange  for  the  like-kind 
property  is  determined  under  section 
1031.  For  purposes  of  this  section,  the 
amount  of  money  and  other  property 
that  is  treated  as  transferred  in 
exchange  for  the  like-kind  property  is 
equal  to  so  much  of  the  amount  of 
money  and  the  fair  market  value  of 
other  property  as  does  not  exceed  the 
difference  between  the  fair  market 
values  of  the  like-kind  properties 
exchanged.  The  money  and  other 
property  that  are  treated  as  transferred 
in  exchange  for  tfie  like-kind  property 
(and  whidh  are  excluded  from  tfie  assets 
to  which  section  1060  applies)  are 


considered  to  come  from  the  following 
assets  in  the  following  orden  first  from 
Class  I  assets,  then  from  Qass  II  assets, 
then  from  Class  in  assets,  and  then  from 
Class  IV  assets.  For  this  purpoaa, 
liabilities  assumed  (or  to  which  (be  like- 
kind  property  or  other  proparty  that  ts 
part  of  the  like-kind  exchange  ia  subject) 
are  treated  as  Class  I  assets.  See 
Example  (3)  in  paragraph  (g)  of  this 
section  for  an  example  of  me 
application  of  section  1060  to  a  single 
transaction  which  is.  ia  part  a  lika4dnd 
exchange. 

(c)  Defiaititm»-i\)  Consideration. 
The  purchaser's  consideration  is  tlie 
cost  of  die  assets  acquired  in  tlie 
applicable  asset  acquisition.  The  seller's 
consideration  is  the  amount  realized 
from  the  applicable  asset  acquisition 
under  section  1001(b). 

(2)  Fair  market  value.  Generally,  the 
fair  market  value  of  an  asset  is  its  gross 
fair  market  value  (/.a,  fair  market  value 
determined  without  regard  to  oiortgages, 
liens,  pledges,  or  other  liabilitiea). 
However,  for  purposes  of  determining 
the  amount  of  the  seller's  gain  or  loss, 
the  fair  market  value  of  any  property 
subject  to  a  nonrecourse  indebtedness 
shall  be  treated  as  being  not  less  than 
the  amount  of  such  indebtedness.  (For 
purposes  of  the  preceding  sentence,  a 
liability  that  was  incurred  by  reason  of 
the  acquisition  of  the  property  is. 
disregarded  to  the  extent  that  such 
liability  was  not  taken  into  account  in 
determining  the  seller's  basis  in  such 
property.) 

(3)  Purchase  date.  The  purchase  date 
is  the  date  on  whidi  the  applicable  asset 
acquisition  occurs. 

(d)  Allocation  of  consideration  among 
assets  under  the  residual  method — (1) 
Reduction  in  the  amount  of 
consideration  for  cash  and  other  items 
designated  by  the  Internal  Revenue 
Service.  Consideration  is  first  reduced 
by  the  amount  of  Class  1  assets  (if  any) 
transferred  by  the  seller.  Class  I  assets 
are  cash,  demand  deposits  and  like 
accounts  ifi  banks,  savings  and  loan 
associations  (and  other  depository 
institutions),  and  other  similar  items 
designated  in  the  Internal  Revenue 
Bulletin  by  the  Internal  Revenue  Service. 
The  amount  of  the  consideration 
remaining  after  the  reduction  is  to  be 
allocated  to  the  other  assets  transferred. 

(2)  Assets  other  than  Chss  I  assets. 
Subject  to  the  limitations  and  other 
special  rules  of  paragraph  (e)  of  this 
section,  consideration  (as  reduced  by 
the  amoimt  of  Class  I  assets)  is 
allocated  among  Class  n  assets 
transfetred  by  the  seller  in  proportion  to 
the  fair  market  values  of  such  Class  II 
assets  on  the  purchase  date,  then  among 
Class  m  assets  transferred  by  the  seller 


in  proporttoa  to  tha  fisir  mariwt  values  of 
sudi  Class  in  aasats  on  tiiat  data,  and 
finally  to  Class  IV  aaaatt. 

(i)  CJast  II  assets.  Claas  U  assets  are 
certificates  of  deposit.  US.  government 
securities,  readily  marketable  stock  or 
securities  (within  the  meaning  of 
§  1.3Sl-l(c)(3)).  foreign  currency,  and 
other  items  designated  in  the  Internal 
Revenue  Bulletin  by  the  Internal 
Revenue  Service. 

(ii)  data  lU  assets.  Class  m  asseU 
are  all  assets  (other  than  Class  L  U.  and 
IV  assets),  both  tangible  and  intangible 
(whether  or  not  depreciable,  depletable. 
or  araortizaUa).  indwdint  fnmiture  and 
fixtures,  land,  buildiass.  equipment 
accounts  receivabla.  and  covenants  not       ^ 
to  compete. 

(iii)  Class  IV  assets.  Class  IV  asseU 
are  hitangible  assets  ia  the  nature  of 
goodwill  and  going  concern  value. 

(e)  Certain  Itmitatuas  and  special 
rules  for  amsideration  allocable  to  an 
asset— {\]  Allocation  not  to  exceed  fair 
market  value.  The  amount  of 
consideratioa  allocated  to  an  asset 
(other  than  Class  IV  assets)  shall  not 
exceed  the  fair  market  value  of  that 
asset  on  the  purchase  date. 

(2)  Other  limitations.  The  amount  of 
consideration  allocated  to  an  asset  is 
subject  to  any  applicable  limitations 
under  the  Code  or  general  principles  of 
tax  law.  For  example,  if  the  applicable 
asset  acquisition  is  a  transaction 
described  in  section  10S6(a)  (relating  to 
basis  limitation  for  player  contracts 
transferred  in  connection  with  the  sale 
of  a  frandiise),  the  amount  of 
consideration  the  purchaser  may 
allocate  to  a  contract  for  the  services  of 
an  athlete  shall  not  exceed  the 
limitation  imposed  by  that  section. 

(3)  Liabilities  taken  into  account  in 
determining  amount  realized  on 
subsequent  disposition.  In  determining 
the  amount  realized  on  a  subsequent 
sale  or  other  disposition  of  property 
acquired  by  the  ptirchaser,  the  entire 
amount  of  any  Uability  included  in 
determining  the  purchaser's 
consideration  is  considered  to  be  an 
amount  taken  into  accoimt  in 
determining  the  purchaser's  basis  in 
property  which  secures  such  Uability  for 
purposes  of  applying  ( 1.1001-2(a).  Thus, 
if  a  liability  is  included  in  the 
purchaser's  consideration.  §  1.1001- 
2(a)(3)  shall  not  prevent  the  amount  of 
such  liability  from  being  treated  as 
discharged  within  the  meaning  of 

i  1.1001-^a)(4)  as  a  result  of  tiie 
purchaser's  sale  or  disposition  of  the 
property  which  secitfes  such  liability. 

(4)  Internal  Revenue  Service 
authority.  In  connection  with  the 
examination  of  a  return,  the  Internal 
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Revenue  Service  may  challenge  the 
taxpayer's  determination  of  the  fair 
maricet  value  of  any  asset  by  any 
appropriate  method  and  take  into 
account  all  factors,  including  any  lack  of 
adverse  tax  interests  between  the 
parties.  For  example,  in  certain  cases 
the  Internal  Revenue  Service  may  make 
an  independent  showing  of  the  value  of 
goodwill  and  going  concern  value  as  a 
means  of  calling  into  question  the 
validity  of  the  taxpayer's  valuation  of 
other  assets. 

(f)  Subsequent  adjustments  to 
consideration — (1)  In  general.  If  there  is 
an  increase  or  a  decrease  in 
consideration  of  either  the  seller  or  the 
purchaser  after  the  purchase  date  that 
must  be  taken  into  account  in  order  to 
adjust  or  redetermine,  under  applicable 
principles  of  tax  law,  the  seller's  amount 
realized  with  respect  to,  or  the 
purchaser's  cost  of,  the  assets 
transferred,  then  such  increase  or 
decrease  is  allocated  by  the  seller  or  the 
purchaser  among  the  assets  pursuant  to 
this  paragraph  (f). 

(2)  Allocation  of  increases  in 
consideration — (i)  In  general.  An 
increase  in  consideration  is  allocated 
under  paragraph  (d)  of  this  section 
among  the  assets  transferred.  Amounts 
allocable  to  an  asset  (or  with  respect  to 
an  asset  disposed  of  by  the  purchaser) 
are  subject  to  the  fair  market  value 
Umitation  and  other  Umitations  in 
paragraph  (e)  of  this  section.  Except  as 
provided  in  paragraph  (f)(4)(ii)  of  this 
section,  for  the  purpose  of  applying 
paragraph  (e)  of  this  section,  the  fair 
market  value  is  the  fair  market  value  on 
the  purchase  date. 

(ii)  Effect  of  disposition  or 
depreciation  of  assets  by  purchaser.  If 
an  asset  has  been  disposed  of, 
depreciated,  amortized,  or  depleted  by 
the  purchaser  before  an  increase  in 
consideration  is  taken  into  account  the 
increase  in  consideration  otherwise 
allocable  to  such  asset  by  the  purchaser 
shall  be  taken  into  account  under 
principles  of  tax  law  applicable  when 
part  of  the  cost  of  an  asset  (not 
previously  reflected  in  its  basis)  is  paid 
after  the  asset  has  been  disposed  of, 
depreciated,  amortized,  or  depleted. 

(3)  Allocation  of  decreases  in 
consideration — (i)  In  general.  A 
decrease  in  consideration  is  allocated  in 
the  following  order  (A)  first  as  a 
reduction  in  the  amount  previously 
allocated  to  Class  IV  assets,  (B)  second, 
as  a  reduction  in  the  amount  previously 
allocated  to  Class  III  assets  in 
proportion  to  their  fair  market  values, 
and  (C)  finally,  as  a  reduction  in  the 
amotmt  previously  allocated  to  Class  II 
assets  in  proportion  to  their  fair  market 
values.  Decreases  in  consideration 


allocated  to  an  asset  shall  not  exceed 
the  amount  of  consideration  previously 
allocated  to  that  asset.  Except  as 
provided  in  paragraph  (f)(4)(ii)  of  this 
section  (relating  to  patents  and  similar 
property),  the  fair  maricet  value  is  the 
fair  maricet  value  on  the  purchase  date. 

(ii)  Effect  of  disposition  of  assets  or 
reduction  of  basis  below  zero.  If  an 
asset  has  been  disposed  of,  depreciated, 
amortized,  or  depleted  by  the  purchaser 
before  a  decrease  in  consideration  is 
taken  into  account,  the  decrease  in  the 
purchaser's  consideration  otherwise 
allocable  to  such  asset  shall  be  taken 
into  account  under  principles  of  tax  law 
applicable  when  the  cost  of  an  asset 
(previously  reflected  in  basis)  is  reduced 
after  the  asset  has  been  (hsposed  of  or 
depreciated,  amortized,  or  depleted.  For 
purposes  of  this  subdivision  (ii),  an  asset 
is  considered  to  have  been  disposed  of 
to  the  extent  that  its  allocable  portion  of 
the  decrease  in  consideration  would 
reduce  its  basis  below  zero. 

(4)  Specific  allocation  of  increases  (or 
decreases)  in  consideration  to  certain 
contingent  income  assets — (i)  Patents 
and  similar  property.  The  specific 
allocation  under  paragraph  (f)(4)(ii)  of 
this  section  of  an  increase  (or  decrease) 
in  consideration  applies  if  (A)  the 
increase  (or  decrease)  is  the  result  of  a 
contingency  that  directly  relates  to 
income  produced  by  a  particular 
intangible  asset  ("contingent  income 
asset"),  such  as  a  patent  a  secret 
process,  or  a  copyright,  and  (B)  the 
increase  (or  decrease)  is  related  to  such 
contingent  income  asset  and  not  to  other 
assets.  Consideration  as  initially 
determined,  and  any  increase  (or 
decirease)  in  consideration  to  which  this 
specific  allocation  rule  does  not  apply, 
are  allocated  among  the  assets 
(inducting  cxmtingent  income  assets)  in 
accordance  with  the  provisions  of 
paragraph  (f)  (2)  and  (3)  of  this  section. 

(ii)  Specific  allocation.  Subject  to  the 
fair  market  value  and  other  limitations 
in  paragraph  (e)  of  this  section,  any 
increase  (or  decrease)  in  consideration 
to  which  this  subdivision  (ii)  applies  is 
allocated  first  specifically  to  the 
c^ontingent  income  asset  to  which  the 
increase  (or  decrease)  relates  and,  then, 
under  paragraph  (f)  (2)  (or  3))  of  this 
section.  Solely  for  purposes  of  applying 
the  fair  market  value  and  other 
limitations  to  a  contingent  income  asset 
the  fair  market  value  of  such  asset  on 
the  purchase  date  shall  be  redetermined 
when  the  increase  (or  decrease)  is  taken 
into  account.  (For  purposes  of  this 
redetermination,  only  those 
circumstances  that  resulted  in  the 
increase  (or  decrease]  in  consideration 
are  taken  into  account.)  This 
redetermination  does  not  affect  the  fair 


market  value  limitations  or  other 
limitations  as  they  apply  to  other 
transferred  assets. 

(5)  Internal  Revenue  Service 
authority.  In  connection  with  the 
examination  of  a  return,  the  Internal 
Revenue  Service,  in  appropriate  c:ases. 
may  apply  the  principles  of  paragraph 
(f)(4)  of  this  section  to  allocate  an 
incn«ase  (or  decrease)  in  consideration 
among  particular  assets  to  the  extent 
such  allocation  is  necessary  to  reflect 
properly  the  consideration  that  relates 
to  each  of  those  assets. 

(g)  Examples.  The  provisions  of 
paragraphs  (b),  (d),  (e),  and  (f)  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  (i)  On  January  1. 1987.  S,  a 
sole  proprietor,  sells  to  P.  a  corporation,  a 
group  of  assets  which  constitute  a  trade  or 
business  under  paragraph  (b)(2)  of  this 
section.  P  pays  S  $2,000  in  cash  and  assumes 
$1,000  in  liabilities.  Thus,  the  toUl 
consideration  is  $3,000. 

(ii)  Assume  that  P  acquires  no  Class  I 
assets  and  that  on  the  purchase  date,  the  fair 
maricet  values  of  the  Class  U  and  III  assets  S 
sold  to  P  are  as  follows: 


Asset 
dass 

Asset 

F«r 
market 

value 

11 

PorttoKo  of  marfcetabte  securities .. 

Total  Ctass  II  

S400 

400 

IH 

Furniture  and  fixtures 

800 

aoo 

Land                      

200 

Fniiinfnflf!t         

400 

AcryHtftfs  mcAivflMe _ 

100 

Covenant  not  to  compete 

Total  Ctess  III 

100 

%400 

(iii)  Under  paragraph  (d)  (1)  and  (2)  of  this 
section,  the  amount  of  consideration 
allocable  to  the  Class  U,  III.  and  IV  assets  is 
the  total  consideration  reduced  by  the 
amount  of  any  Class  I  assets.  Since  P 
acquired  no  Class  I  assets,  the  total 
consideration  of  $3,000  is  next  allocated  first 
to  Class  n  and  then  to  Class  III  assets.  Since 
the  fair  market  value  of  the  Class  II  asset  is 
$400,  $400  of  consideration  is  allocated  to  the 
Class  II  asset.  Since  the  remaining  amount  of 
consideration  is  $2,600  (i.e..  $3.000-$400].  an 
amount  which  exceeds  the  sum  of  the  fair 
market  values  of  the  Class  III  assets  ($2,400). 
the  amount  allocated  to  each  Class  III  asset 
is  its  fair  market  value.  Thus,  the  total 
amount  allocated  to  Class  UI  assets  is  $2,400. 

(iv)  The  amount  allocated  to  the  Class  IV 
assets  (assets  in  the  nature  of  goodwill  and 
going  concern  value)  is  $200  {i.e..  $2,600- 
$2,400). 

Example  (2).  (i)  Assume  the  same  facts  as 
in  Example  (1).  Assume  further  that  P  and  S 
each  use  the  calendar  year  as  the  taxable 
year,  and  that,  on  June  1, 1989.  P  Tiled  a  claim 
against  S  alleging  fraud  in  the  sale  of  all  the 
assets. 
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(ii)  On  lanuaiy  1. 1991.  S  refunds  $300  of 
the  purchaae  prica  to  P  in  ■  Mttlement  of  the 
1989  lawsuit. 

(iii)  Under  paragraph  (f)(3H>)  of  this 
section,  both  S  and  P  take  into  account  the 
S300  decrease  in  consideration  and  allocate  it 
among  the  assets.  First,  since  S200  of 
consideration  prevkxisty  was  aOocated  to 
goodwill  and  going  oonoem  value,  $200  of  the 
decrease  in  consideration  is  allocated  to  that 
asset  The  remaining  decrease  in 
consideratioa  ($100)  is  allocated  to  the  Class 
III  assets  in  proporliua  to  their  fair  marlcet 
values  on  the  purchase  date  as  follows: 


Asset 

Fair 
market 
value 

ANocalion 
traction 

pa- 

in 
consid- 
er alion 
($100  X 
Cd.  (2)) 

Fumlluraand 
fixtures 

S800 
800 
200 

400 

100 
100 

800/2.400 
800/2.400 
200/&400 
400/2.400 

100/2.400 

100/2.400 

S33.33 

Building .    . 

Land 

EQuipfnent ...«.....« 
Accoonts 

receivak>le 

Covenant  not  to 

compete 

33.33 

633 
16.67 

4.17 

4.17 

Total 

2.400 

100.00 

(iv)  In  summary,  the  redetermined 
consideration  that  S  received  for  the  gorup  of 
assets  is  $2,700  after  talcing  into  account  the 
decrease  in  consideration.  After  allocating 
the  decreae.  Ps  and  S's  redetermined 
consideration  is  as  follows: 


Asset 

Original 
consider- 
ation 

De- 
crease 

in 
consid- 
eration 

Redeter- 
mir)ed 

consider- 
ation 

Portfolio  of 
securities 

S400.00 

600.00 
600.00 
200.00 
400.00 

100.00 

100.00 

200.00 

$0.00 

3a33 

33.33 

8.33 

16.67 

4.17 
4.17 

200.00 

$400.00 

Furniture  and 
fixtures 

766.67 

BuHdinfl -.. 

Land - 

Eauiomont 

766.67 
191.67 
383.33 

Accounts 
receivable 

95.63 

Covenant  not  to 
oocnpeto .»-» 

Goodwin  and 
going  concern 
value 

95.83 
0.00 

Total 

3.000.00 

.100.00 

2.700.00 

(ii)  /^sume  the  exchange  of  assets 
constitutes  an  exchange  of  like-kind  property 
to  which  section  1031  applies.  Assume  also 
that  goodwill  or  going  concern  value  could 
under  any  circumstances  sttach  to  each 
group  of  assets  and.  therefore,  each  group 
constitutes  a  trade  or  business  under  section 

loeo. 

(iii)  Assume  the  fair  market  values  of  the 
assets  and  the  amount  of  money  transferred 
are  as  follows: 


(v)  Assume  that  as  a  result  of  deductions 
under  section  168,  Fs  adjusted  basis  in  the 
equipment  immediately  before  the  decrease 
in  consideration  is  zero.  P.  therefore,  treats 
the  equipment  as  if  it  were  disposed  of  before 
the  decrease  is  taken  into  account  In  1991.  P 
recognizes  income  of  $16.67.  the  character  of 
whidi  is  determined  under  the  principles  of 
Arrowsmith  v.  Commissioner.  344  U.S.  6 
(1952).  and  the  tax  benent  rule. 

Example  (3).  (i)  On  January  1. 1987.  A 
transfers  assets  X.  Y.  and  Z  worth  $1,000  to  B 
m  exchange  for  the  assets  D.  E,  and  F,  worth 
$100  plus  $1,000  cash. 


Asset 

Fair 
wakia 

X                         ,,,,   

$400 

Y „    _ 

400 

2 - 

200 

Total—     .., •• 

1,000 

^^ 

40 

E           .    

30 

F                „. 

30 

Cash  (amoynl) „ 

1.000 

1.100 

(iv)  Under  paragraph  (b)(4)  of  this  section, 
for  purposes  of  allocating  consideration 
under  paragraph  (d)  of  this  section,  the  like- 
kind  assets  exchanged  and  any  money  or 
other  property  which  are  treated  as 
transferred  in  exchange  for  the  like-kind 
property  are  excluded  from  the  application  of 
section  1060. 

(v)  Since  assets  X.  Y.  and  Z  and  like-kind 
property,  they  are  excluded  from  the 
application  of  the  section  1060  allocation 
rules. 

(vi)  Since  assets  D.  &  and  F  are  like-kind 
property,  they  are  excluded  from  the 
application  of  the  section  1060  allocation 
rules.  In  addition.  $900  of  the  $1,000  cash  B 
gave  to  A  for  A's  like-kind  assets  is  treated 
as  transferred  in  exchange  for  the  like-kind 
property  in  order  to  equalize  the  fair  market 
values  of  the  like-kind  assets.  Therefore,  $900 
of  the  cash  is  excluded  from  the  appUcation 
of  the  section  1060  allocation  rules. 

(vii)  $100  of  the  cash  is  allocated  under 
section  1060  and  paragraph  (d)  of  this  section. 

(viii)  A,  as  transferor  of  assets  X.  Y,  and  Z, 
received  $100  that  must  be  allocated  under 
section  1060  and  paragraph  (d)  of  this  section. 
Since  A  transferred  no  Class  I.  II.  or  III  assets 
to  which  section  1060  applies,  the  $100  is 
allocated  to  Class  FV  assets  (assets  in  the 
nature  of  goodwill  and  going  concern  value). 

(ix)  A,  as  transferee  of  assets  D,  E,  and  F, 
gave  consideration  only  for  assets  to  which 
section  1031  applies.  Therefore,  the  allocation 
rules  of  section  1060  and  paragraph  (d)  of  this 
section  are  not  applied  to  determine  the 
bases  of  the  assets  A  received. 

(x)  B.  as  transferor  of  assets  D.  E.  and  F, 
received  consideration  only  for  assets  to 
which  section  1031  applies.  Therefore,  the 
allocation  rules  of  section  1060  do  not  apply 
in  determining  B's  gain  or  loss. 

(xi)  B.  as  transferor  of  asseU  X.  Y.  and  Z. 
gave  A  $100  that  must  be  allocated  under 
section  1060  and  paragraph  (d)  of  this  section. 
Since  B  received  from  A  no  Class  L  n  or  III 
assets  to  which  section  1060  applies,  the  $100 


consideration  is  allocated  by  B  to  Class  fV 
assets  (assets  in  the  nature  of  goodwill  and 
going  conoem  value). 

Example  (4).  (i)  On  January  1, 1980.  S.  a 
sole  proprietor,  sells  to  P  a  group  of  asseU 
which  constitutes  a  trade  or  business  under 
paragraph  (b)(2)  of  this  section.  S,  who  plans 
to  retire  immediately,  also  executes  a 
covenant  not  to  compete  in  P's  favor.  P  pays 
S  $3,000  in  cash  and  assumes  $1,000  in 
liabilities.  Thus,  the  total  consideration  is 

$4,ooa 

(ii)  On  the  purchase  date.  P  and  S  also 
execute  a  separate  agreement  that  states  that 
the  fair  market  values  of  the  Class  II  and  111 
assets  S  sold  to  P  are  as  follows: 


AsaM 
class 

AmM 

Fair 
fnantOT 
value 

N 

Portfolio  at  martwlatila  securities . 

Total  Class  n - 

Furniture  and  Wxiuras 

$500 

Ill 

500 

800 

Buidhig - 

Land _ 

Equipinent 

Construction  contract 

Covenant  not  to  compete 

600 
200 

400 
200 
900 

Total  Class  III 

XMO 

(iii)  P  and  S  each  allocate  the  consideration 
in  the  transaction  among  the  assets 
transferred  under  paragraph  (d)  of  this 
section  in  accordance  with  the  agreed  upon 
fair  market  values  of  the  assets,  so  that  $500 
is  allocated  to  Class  D  assets.  $3,300  is 
allocated  to  Class  UI  as&otr  <>nd  $200  ($4,000 
total  conaideration  less  $3,800  allocated  to 
asset  classes  L  II  and  UI)  is  allocated  to  the 
Class  IV  assets  (assets  in  the  nature  of 
goodwill  and  going  concern  value). 

(iv)  In  connection  with  the  examination  of 
P's  return,  the  District  Director,  in 
determining  the  fair  market  values  of  the 
assets  transferred,  may  disregrd  the  parties" 
agreement.  Assume  that  the  District  Director 
correctly  determines  that  the  fair  market 
value  of  the  covenant  not  to  compete  was 
$100.  Since  the  allocation  of  consideration 
among  Class  I.  II,  and  III  assets  results  in 
allocation  up  to  the  fair  market  value 
limitation,  the  $800  of  unallocated 
consideration  resulting  from  the  District 
Director's  redetermination  of  the  value  of  the 
covenant  not  to  compete  is  allocated  to  Class 
IV  assets. 

(h)  Applicable  asset  acquisition 
reporting  requirements — (1)  In  general. 
The  seller  and  the  purchaser  in  an 
applicable  asset  acquisition  each  shall 
report  information  concerning  the 
amount  of  consideration  in  the 
transaction  and  its  allocation  among  the 
assets  transferred.  They  also  must 
report  information  concerning 
subsequent  adjustments  to 
consideration.  For  reporting 
requirements  relating  to  the  transfer  of 
the  partnership  interest,  see  S  1-755- 
2T(c). 
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(2)  Time  and  manner  of  reporting — (i) 
In  general.  The  seller  and  the  purchaser 
each  must  file  asset  acquisition 
statements  on  Form  8594  with  their 
income  tax  returns  or  returns  of  income 
for  the  taxable  year  that  includes  the 
ptm:hase  date.  This  reporting 
requirement  applies  to  asset 
acquisitions  that  occur  in  a  taxable  year 
for  which  the  due  date  (including 
extensions  of  time)  of  the  income  tax 
return  or  return  of  income  is  on  or  after 
September  13, 1988. 

(ii)  Additional  reporting  requirement. 
If  the  amoimt  of  consideration  allocated 
to  any  asset  by  the  seller  or  the 
purchaser  is  increased  (or  decreased) 
after  the  taxable  year  that  includes  the 
purchase  date,  the  seller  or  purchaser 
making  the  increase  (or  decrease]  shall 
file  a  supplemental  asset  acquisition 
statement  on  Form  8594  with  the  income 
tax  return  or  return  of  income  for  the 
taxable  year  in  which  the  increase  (or 
decrease)  is  properly  taken  into  account. 
This  reporting  requirement  applies  to  an 
increase  (or  decrease)  in  the  amoimt  of 
consideration  allocated  to  any  asset  that 
is  properly  taken  into  account  in  a 
taxable  year  for  which  the  due  date 
(including  extensions  of  time)  of  the 
income  tax  return  or  retiun  of  income  is 
on  or  after  September  13, 1988,  even  if 
the  seller  or  purchaser  may  not  have 
been  required  to  file  an  asset  acquisition 
statement  for  the  taxable  year  that 
included  the  purchase  date  because  of 
the  effective  date  rule  in  paragraph 
(h)(2)(i)  of  this  section. 

(3)  Interim  procedures — (i)  Asset 
acquisition  statement  If  Form  8594  has 
not  been  made  available  to  the  general 
public,  an  asset  acquisition  statement 
prepared  by  the  seller  or  purchaser  (as 
the  case  may  be)  shall  be  Hied  in  lieu  of 
Form  8594.  This  statement  must: 

(A)  Be  identified  prominently  as  an 
"ASSET  ACQUISITION  STATEMENT 
UNDER  SECTION  1060 ". 

(B)  State  the  name,  address,  and 
taxpayer  identification  number  of  the 
purchaser  and  the  seller. 

(C)  State  the  purchase  date. 

(D)  State  the  total  amoimt  of 
consideration  for  the  assets. 

(E)  List  the  amount  of  Class  I  assets 
and  list  separately  the  aggregate  fair 
market  values  of  the  Class  II  and  the 
Class  III  assets. 

(F)  State  whether  the  amount  of  Class 
I  assets  and  the  fair  market  values  listed 
for  asset  Classes  II  and  III  were  agreed 
upon  in  a  sales  contract  or  in  some  other 
written  doctmient  signed  by  both 
parties. 

(G)  List  for  each  of  asset  Classes  I,  II, 
III,  and  IV  the  aggregate  amount  of 
consideration  allocated  to  the  assets  in 
the  class. 


(H)  State  whether  the  purchaser  and 
seller  provided  for  an  allocation  of  the 
purchase  price  in  the  sales  contract  or  in 
some  other  written  doctmient  signed  by 
both  parties. 

(I)  List  each  Class  III  intangible 
amortizable  asset,  its  fair  maricet  value, 
its  useful  Ufe.  and  the  amoimt  of 
consideration  allocated  to  it 

(})  State  whether,  in  connection  with 
the  acquisition  of  the  group  of  assets, 
the  purchaser  also  obtained  a  license  or 
a  covenant  not  to  compete  or  entered 
into  an  employment  contract  a  lease 
agreement  management  contract  or 
similtu'  arrangement  with  the  seller  (or 
managers,  directors,  owners,  or 
employees  of  the  seller).  Specify  the 
type  of  such  agreement  and  state  the 
maximum  amount  of  consideration 
(exclusive  of  interest)  paid  or  to  be  paid 
pursuant  to  the  agreement  Hie 
maximum  amoimt  of  consideration  paid 
(or  to  be  paid)  pursuant  to  the 
agreement  is  determined  by  assuming 
that  any  contingencies  contemplated  by 
the  agreement  are  met  or  otherwise 
resolved  ia  a  manner  that  will  maximize 
the  consideration  paid  or  to  be  paid.  If 
the  maximum  amount  of  consideration 
caimot  be  determined  as  of  the  close  of 
the  taxable  year  in  which  the  applicable 
asset  acquisition  occurs,  then  state  the 
manner  in  which  the  amount  of 
consideration  is  to  be  computed  and  the 
period  over  which  it  is  to  be  paid. 

(ii)  Supplemental  asset  acquisition 
statement  If  Form  8594  is  not  available 
to  the  general  public  a  supplemental 
asset  acquisition  statement  prepared  by 
the  seller  or  purchaser  (as  the  case  may 
be)  shall  be  filed  in  lieu  of  that  form. 
This  statement  must: 

(A)  Be  identified  prominently  as  a 
"SUPPLEMENTAL  ASSET 
ACQUISITION  STATEMENT  UNDER 
SECTION  1060  FOR  [insert  name  of 
purchaser  or  seller]". 

(B)  Contain  the  information  required 
under  paragraph  (h)(3)(i)  (B),  (C),  and 
(D)  of  this  section. 

(C)  List  for  each  of  asset  Classes  I,  II, 
III,  and  IV  the  aggregate  amount  of 
consideration  previously  allocated  to 
the  assets  in  the  class. 

(D)  State  the  amount  of  and  the 
reason  for  the  increase  (or  decrease)  in 
the  consideration. 

(E)  List  for  each  of  asset  Classes  L  II, 
III.  and  rv  the  redetermined  aggregate 
amount  of  consideration  allocated  to  the 
assets  in  each  class. 

(F)  State  the  form  number  of  the 
return  and  tax  year  or  years  for  which 
the  original  and  any  supplemental  asset 
acquisition  statements  were  filed.  (If  an 
original  or  supplemental  asset 
acquisition  statement  was  not  filed 


because  the  reporting  requirements  were 
not  in  effect  so  state.) 

(iii)  Taxpayer  identification  number. 
For  provisions  concerning  the  requesting 
and  furnishing  of  identifying  niunbers. 
see  section  6109  and  the  regulations 
thereunder. 

Part.  3.  Immediately  after  S  1.167(a)-5, 
there  is  added  a  new  \  1.167(a)-5T  to 
read  as  follows: 


S1.167(a)-5T    Appfcllonof 
to  aaction  167  (lampotary). 

In  the  case  of  an  acquisition  of  a 
combination  of  depreciable  and 
nondepreciable  property  for  a  lump  sum 
in  an  appHcable  asset  acquisition  to 
which  section  1060  applies,  the  basis  for 
depreciation  of  the  depreciable  property 
cannot  exceed  the  amount  of 
consideration  allocated  to  that  property 
under  section  1060  and  §  1.1060-lT. 

§l.33$(b)-3T   (Amandad] 

Par.  4.  Section  1.338(b)-3T  is  amended 
as  follows: 

1.  The  second  sentence  in  paragraph 
(g)(l)(ii)  is  amended  by  removing  the 
words  "may  be  redetermined  as  of  the 
time"  and  by  adding  in  their  place  the 
words  "at  the  beginning  of  the  day  after 
the  acquisition  date  shall  (may,  in  the 
case  of  qualified  stock  purchases  for 
which  the  aquisition  date  is  before 
September  16, 1986  be  redetermined". 

2.  A  new  sentence  is  added  after  the 
second  sentence  of  paragraph  (g)(l)(ii). 
The  new  sentence  reads  as  set  forth 
below. 

3.  Example  (6)  (v)  in  paragraph  (j)  is 
revised  to  read  as  set  forth  below. 

4.  Example  (7)  (iii)  in  paragraph  Q')  is 
amended  by  adding  the  following  new 
sentence  at  the  end  thereof:  "(For 
purposes  of  this  redetermination,  only 
those  circumstances  that  resulted  in  the 
decrease  to  AGUB  are  taken  into 
account)" 

5.  A  new  Example  (8)  is  added  to 
paragraph  (j)  to  read  as  set  forth  below. 

§1.S3a(b>-3T    SubseqiMntaCUuslmsntsto 
ad|ustad  gross-up  basis  (tmnporary) 

*        ft        *        •        * 

(g)  Special  rule  for  allocation  of 
increases  (or  decreases)  in  adjusted 
grossed-up  basis  to  specific  assets — (1) 
Patents  and  similar  property.  *  *  * 

(ii)  Specific  allocation.  *  *  *  (For 
purposes  of  this  redetermination,  only 
those  circumstances  that  resulted  in  the 
increase  (or  decrease)  to  adjusted 
grossed-up  basis  are  taken  into 
account) *  *  * 

0)  Examples.  *  *  * 

Example  (6).*  *  * 
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(v)  Assume  that  on  January  1, 1990,  the  fair 
market  value  of  the  secret  process  is 
redetermined  to  be  $52.  (For  purposes  of  this 
redetermination,  only  those  circumstances 
that  resulted  in  the  increase  to  AGUB  are 
taken  into  account.) 
*         •         •         *         • 

Example  (8).  The  facts  are  the  same  as  in 
Example  (6)  except  that  the  intangible  Class 
III  asset  is  a  patent  instead  of  a  secret 
process.  The  redetermination  of  the  fair 
market  value  of  the  patent  on  fanuary  1, 1990, 
is  made  without  regard  to  the  decrease  in  the 
remaining  life  of  the  patent  because  that  is 
not  a  circumstance  that  resulted  in  the 
increase  in  AGUB. 

Par.  5.  Immediately  after  S  1-755-1. 
there  is  added  a  new  S  1.755-2T  to  read 
as  follows: 

S1.7S5-2T    Coordination  of  sactioiM  755 
and  1060  (tomporary). 

(a)  Coordination  with  section  1060— 
(1)  In  general.  If  there  is  a  basis 
adjustment  to  which  this  section 
applies — 

(i)  The  fair  market  value  of  each  item 
of  partnership  property  must  be 
determined  under  this  section;  and 

(ii)  The  rules  of  §  1.755-1  must  be 
applied  using  the  values  so  determined. 

(2)  Application  of  this  section.  This 
section  applies  to  any  basis  adjustment 
made  under  section  743(b)  (relating  to 
certain  transfers  of  interests  in  a 
partnership)  or  section  732(d)  (relating 
to  certain  partnership  distributions),  if 
assets  of  the  partnership  constitute  a 
trade  or  business  for  purposes  of  section 
1060(c). 

(b)  Determining  the  fair  market  value 
of  partnership  property — (1)  Property 
other  than  that  in  the  nature  of  goodwill 
or  going  concern  value.  For  purposes  of 
this  section,  the  fair  market  value  of 
each  item  of  partnership  property  (other 
than  property  in  the  nature  of  goodwill 
or  going  concern  value]  shall  be 
determined  on  the  basis  of  all  the  facts 
and  circumstances. 

(2)  Property  in  the  nature  of  goodwill 
or  going  concern  value.  For  purposes  of 
paragraph  (a)  of  this  section,  the  fair 
market  value  of  partnership  property  in 
the  nature  of  goodwill  or  going  concern 
value  (referred  to  hereinafter  in  this 
section  as  goodwill)  shall  be  deemed  to 
equal  ^e  amount  (not  below  zero) 
which  if  assigned  to  such  property 
would  result  in  a  Uquidating  distribution 
to  the  transferee  partner  equal  to  such 
partner's  basis  for  the  transferred 
partnership  interest  immediately  after 
the  transfer  (reduced  by  the  amount,  if 
any,  of  such  basis  that  is  attributable  to 
partnership  liabilities)  if — 

(i)  All  partnership  property  were  sold 


immediately  after  such  transfer  for  an 
amount  equal  to  the  fair  market  value  of 
such  property  (as  determined  under  this 
section),  and 

(ii)  The  proceeds  of  that  sale  were, 
after  the  payment  of  all  partnership 
liabilities  (within  the  meaning  of  section 
752  and  the  regulations  thereunder), 
distributed  to  the  partners. 

(c)  Cross-reference.  See  SS  1.732- 
1(d)(3)  and  1.743-l(b)(3)  for  rules 
requiring  a  transferee  partner  to  attach  a 
statement  to  such  partner's  return 
showing  the  computation  of  the  special 
basis  adjustment  and  the  partnership 
properties  to  which  the  adjustment  is 
allocated  under  section  755. 

(d)  Effective  date.  This  section  applies 
to  any  basis  adjustment  under  section 
743(b]  made  as  a  result  of  any  transfer 
of  a  partnership  interest  made  after  May 
6, 1986,  unless  such  transfer  is  made 
pursuant  to  a  binding  contract  that  was 
in  effect  on  May  6. 1986.  and  at  all  times 
thereafter  prior  to  such  transfer. 
However,  the  requirements  of  this 
section  shall  be  deemed  to  be  satisfied 
with  respect  to  any  transfer  made  on  or 
before  July  15. 1988,  if  the  amount  of  any 
basis  adjustment  under  section  743(b)  or 
section  732(d]  made  as  a  result  of  such 
transfer  that  is  allocated  to  each  item  of 
partnership  property  (other  than 
goodwill)  does  not  exceed  the  amount 
equal  to  the  difference  between  the 
transferee  partner's  share  of  the 
partnership  basis  of  such  property  and 
such  partner's  share  of  the  fair  market 
value  of  such  property. 

(e)  Example.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  example  which  assumes  that 
the  assets  of  the  partnership  constitute  a 
trade  or  business  under  section  1060  and 
that  the  partnership  has  an  election  in 
effect  under  section  754  at  the  time  of 
the  sale  of  the  partnership  interest. 

Example  (1).  A  is  a  member  of  partnership 
ABC.  ABC  has  three  assets:  a  building  with  a 
fair  market  value  of  $2,00a000,  equipment 
with  a  fair  market  value  of  $800,000  and 
goodwill.  ABC  has  no  liabilities.  A  has  a  one- 
third  interest  in  partnership  capital  and 
profits.  A  sells  his  partnership  interest  to  0 
for  $1,000,000.  Under  paragraph  (b)(2)  of  this 
section,  the  fair  market  value  of  goodwill  is 
deemed  to  equal  the  value  that  must  be 
assigned  to  goodwill  in  order  for  the 
partnership  to  distribute  $1,000,000  to  D  if  it 
were  to  sell  all  of  its  property  at  fair  market 
value  (in  the  case  of  goodwill,  its  assigned 
value)  and  completely  liquidate  after  D's 
purchase  of  A's  partnership  interest.  In  order 
for  D,  a  one-third  partner,  to  receive  a 
liquidation  distribution  of  $1,000,000,  the 
partnership  would  have  to  sell  all  partnership 
property  for  a  total  of  $3,000,000.  The  fair 
market  value  of  partnership  property  other 


than  goodwill  is  $2,800,000.  Therefore, 
goodwill  must  be  assigned  a  value  of  $200,000 
($3,000,000  -  $2.80a000)  in  order  for  D  to 
receive  a  liquidating  distribution  of 
$1,000,000.  Accordingly.  D's  section  743(b) 
basis  adjusUnent  must  l>e  allocated  under 
1 1.755-1  using  a  fair  market  value  of  $200,000 
for  goodwill. 

Par.  6.  Immediately  after  \  l,1031(d)-l. 
there  is  added  a  new  $  1.103(d)-lT  to 
read  as  follows: 

S  1.1031(il)-1T    Coordination  of  section 
1060  with  Motion  1031  (tomporary). 

If  the  properties  exchanged  under 
section  1031  are  part  of  a  group  of  assets 
which  constitute  a  trade  or  business 
under  section  1060,  the  like-kind 
property  and  other  property  or  money 
which  are  treated  as  transferred  in 
exchange  for  the  like-kind  property  shall 
be  excluded  from  the  allocation  rules  of 
section  1060.  However,  section  1060 
shall  apply  to  property  which  is  not  like- 
kind  property  or  other  property  or 
money  which  is  treated  as  transferred  in 
exchange  for  the  like-kind  property.  For 
application  of  the  section  1060  allocation 
rules  to  property  which  is  not  part  of  the 
like-kind  exchange,  see  §  1.1060-lT  (b). 
(d),  and  (g)  Example  (3). 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  7.  The  authority  citation  for  28 
CFR  Part  602  continues  to  read  as 
follows: 

Authority:  28  U.S.C.  7805. 

S  602.101(c)   (Amandad] 

Par.  8.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  "1.1060-lT .  .  .1545-1021". 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  "Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  this  Treasury  decision  with  notice 
and  pubhc  procedure  under  subsection 
(b)  of  section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Lawnnca  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved:  )uly  a  1988. 
O.  Donaldsoa  Chapolon. 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  88-16095  Filed  7-15-88;  8:45  am) 
•Nxma  COOK  4no-ot-«i 
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Alcoholic  Content  Statements  on 
Labels  of  wme.  and  ttie  Related  Type 
Siie  Requirementa 

AOCNCV:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treastiry. 

acnoH:  Final  rule:  Treasury  decision. 

tUMMARV:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  is 
amending  the  regulations  in  27  CFR  Part 
4,  by  providing  that  statements  of 
alcoholic  content  on  labels  of  wine  may 
appear  in  an  abbreviated  form,  and  in  a 
form  other  than  that  currently 
prescribed.  The  Bureau  is  also 
increasing  the  maximum  allowable  type 
size  for  such  alcoholic  content 
statements  &x>m  two  millimeters  to  three 
millimeters.  ATF  believes  the  amended 
regidations  will  facilitate  trade  between 
domestic  and  foreign  markets, 
particularly  with  the  European 
Economic  Community  (EEC),  by 
promoting  harmonization  of  labeling 
requirements.  In  addition,  the  amended 
regulations  will  continue  to  provide  the 
consumer  with  adequate  information  as 
to  the  alcoholic  content  of  the  wine 
product. 

EFFEcnvc  date:  August  17.  igsa 

FOR  FURTHER  mFOR«MTION  CONTACT: 

James  P.  Ficaretta.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Ariel  Rios  Federal  Building. 
1200  Pennsylvania  Avenue  NW.. 
Washington.  DC  20226  (202-566-7626). 

•UPPLCMENTARV  iNFORMATION: 

Background 

Section  5  (e)  and  (f)  of  the  Federal 
Alcohol  Administration  Act  (FAA  Act), 
27  U.S.C.  205  (e)  and  (f).  provides,  in 
general  terms,  that  wine  labeling  and 
advertising  shall  not  contain  any 
statement  which  is  false,  deceptive, 
misleading,  or  is  likely  to  mislead  the 
consumer  regarding  the  product.  In 
addition,  section  5  (e)  and  (f)  authorizes 
the  Secretary  to  prescribe  such 
regulations  as  will  provide  the  consumer 
with  adequate  information  as  to  the 
identity  and  quality  of  the  product 
except  that,  as  specified  in  section  5(e), 
statements  of  alcoholic  content  on 
labels  of  wine  are  required  only  for 
products  containing  more  than  14 
percent  of  alcohol  by  volume.  Section 
5(f)  prohibits  statements  of,  or 
sta*ements  likely  to  be  considered  as 


statements  of.  alcoholic  content  of 
wines  in  adveftising. 

Regulations  which  implement  the 
provisions  of  section  5  (e)  and  (f).  as 
they  relate  to  wine,  are  set  forth  in  Title 
27,  Code  of  Federal  Regulations  (CFR), 
Part  4.  Requirements  for  statements  of 
alcoholic  content  on  wine  labels  are 
prescribed  in  §  4.36(b).  in  essence,  if  a 
speciflc  alcoholic  content  is  to  be 
disclosed,  it  shall  appear  as  "Alcohol 

%  by  voluune."  If  a  range  is  to  be 

utilized,  the  alcoholic  content  statement 

shall  read  as  "Alcohol %  to ^% 

by  volume." 

The  size  of  type  requirements  for  the 
alcoholic  content  statements  mentioned 
above  are  prescribed  in  §  4.38(b). 
Specifically,  §  4.38(b)(3)  reads  as 
follows: 

Alcoholic  content  statements  shall  not 
appear  in  script,  type,  or  printing  larger  or 
more  conspicuous  than  2  millimeters  nor 
smaller  than  1  millimeter  on  labels  of 
containers  having  a  capacity  of  5  liters  or  less 
and  shall  not  be  set  off  with  a  border  or 
otherwise  accentuated. 

Petitieii 

ATF  received  a  petition,  dated 
January  29. 1988,  filed  by  the  Wine 
Institute,  requesting  that  \  4.36(b)  and 
4.38(b)  be  amended.  The  Wine  Institute 
is  an  industry  association  of  California 
wineries  representing  538  California 
winery  members. 

SpeciRcally,  the  petitioners  requested 
that  S  4.36(b)(1)  be  amended  to  permit 
the  alcoholic  content  statement  to 
appear  in  an  abbreviated  form  as  "Ale. 

%  vol."  as  an  alternative  to 

"Alcohol %  by  volume."  Similariy. 

they  requested  that  S  4.36(b)(2)  be 
amended  to  permit  the  alcoholic  content 
statement,  when  given  as  a  range,  to 

appear  as  "Ale %  to %  vol,"  as 

an  alternative  to  "Alcohol %  to 

.%  by  volume.' 


The  Wine  Institute  also  requested  that 
§  4.38(b)(3)  be  amended,  increasing  the 
maximum  allowable  type  size  for 
alcoholic  content  statements  from  two 
millimeters  to  three  millimeters. 

According  to  the  petitioners,  the 
European  Economic  Commimity  (EEC), 
which  presently  includes  12  Member 
States,  has  established  regulations  that 
make  the  disclosure  of  alcoholic  content 
on  wine  labels  mandatory  as  of  May  1, 
1988.  and  that  prescribe  die  form,  and 
type  size  in  which  the  alcoholic  content 
statements  may  be  made  on  wine  labels. 

Under  the  new  EEC  regulations,  the 
alcoholic  content  figure  must  be 
followed  by  "%  vol"  and  may  be 
preceded  by,  among  other  ahematives, 
the  abbreviation  ''ale."  The  petitioners 
noted  that  "[TJhis  requirement  renders 
wine  containers  labeled  in  compliance 


with  BATF  regulations  unacceptable  for 
sMpfoent  to  the  EEC  withoat  relabriing. 
The  necessity  of  relabeling  would  be 
obviated  by  amending  the  icgulatioe 
(S  436(b)]  to  accommodate  EEC 
language." 

Regarding  die  type  size  of  alcoholic 
content  statements,  the  ^C  now 
requires  such  statements  to  appear  in 
printing  no  smaller  than  three 
millimeters.  Current  U.S.  leguladons 
(S  4.38(b))  require  that  the  alcoholic 
content  statement  appear  in  printing  not 
larger  than  two  millimeters.  Again,  wine 
containers  labded  ia  coipliance  with 
U.S.  regulations  would  be  unacceptable 
for  shipment  to  the  EEC.  and  woidd 
have  to  be  relabeled. 

The  peUtioners  stated  that  adoptioB  of 
their  proposed  amendments  would 
result  in  cost  savings  to  U.S.  wineries, 
since  wines  for  export  would  not  have 
to  be  relabeled  in  order  to  comply  with 
EEC  requirements.  Further,  wineries 
would  not  have  to  design  new  labels 
solely  for  products  intended  for  sale  in 
die  EEC 

Subsequent  to  the  filing  of  the  Wine 
Institute  petition,  the  Bureau  received  a 
letter  (dated  February  23. 1968)  on 
behalf  of  the  National  Association  of 
Beverage  Importers.  Inc.  (NABI). 
supporting  the  Wine  Institute  petition. 
NABI  is  an  industry  association 
representing  more  than  100  member 
companies  that  import  over  90%  of  all 
alcoholic  beverages  brought  into  the 
U.S. 

Notice  No.  656 

Consequendy,  ATF  pubUshed  a  notice 
in  die  Federal  Register  (Notice  No.  656. 
March  25. 1988: 53  FR  9775),  proposing  to 
amend  S  4.36(b)  by  providing  that  the 
alcoholic  content  statement  may  appear 
in  an  abbreviated  form.  However,  the 
words  "alcohol"  and/or  "volume."  if 
abbreviated,  shall  be  shown  as  "ale." 
(ale)  and/or  "vol."  (vol),  respectively. 
ATF  believes  that  consumers  can  easiiy 
recognize  the  words  that  these 
abbreviations  represent 

The  Bureau  also  proposed  to  amend 
§  4.36(b)  to  provide  for  the  alcoholic 
content  to  be  disclosed  on  the  label  in  a 
form  other  than  that  currently 
prescribed.  Examples  of  such  statements 

included.  " %  alcohol  by  volume," 

" %  alcohol/volume,"  "alcohol ^% 

volume."  and  "alcohol %  to  " % 

volume."  Again,  if  the  words  "alcohol" 
and/or  "volume"  are  to  be  abbreviated, 
they  shall  be  shown  as  "ale."  (ale)  and/ 
or  "vol."  (vol),  respectively. 

Finally,  the  Bureau  proposed  to  amend 
§  4.38(b)(3),  by  raising  the  maximum 
allowable  type  size  for  statements  of 
alcoholic  content  from  two  millimeters 
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to  three  millimeters.  The  comment 
period  for  Notice  No.  656  closed  on  April 
25, 1968. 

Analysis  of  Comments 

In  response  to  Notice  No.  656,  the 
Bureau  received  five  comments.  Four  of 
the  five  comments  supported  the 
proposals  made  in  the  notice,  and  were 
submitted  by— the  French  Federation 
des  Exportateurs  de  Vins  et  de 
Spiritueux  (FEVS),  a  private 
organization  of  more  than  500  members 
representing  all  aspects  of  the  French 
wine  and  spirits  industry;  the  Federation 
Internationale  des  Industries  et  du 
Commerce  en  Gros  des  Vins  Spiritueux, 
Eaux-de-vie  et  Liquers  (FTVS),  on  behalf 
of  its  members  (56  associations  in  24 
countries);  the  Embassy  of  the  Federal 
Republic  of  Germany,  on  behalf  of  the 
Republic,  and;  Heublein,  Inc. 

The  opposing  comment  was  submitted 
by  the  Center  for  Science  in  the  Public 
Interest  (CSPI).  Of  the  three  proposals 
made  in  Notice  No.  656.  CSPI  objected 
to  the  one  which  would  permit  the 
alcoholic  content  statement  to  appear  in 
a  abbreviated  form.  Specifically.  CSPI 
opposed  the  Bureau's  proposal  to  permit 
the  abbreviation  of  the  word  "alcohol" 
as  "ale."  (ale).  In  essence,  CSPI 
contended  that  this  proposal  "makes  the 
[alcoholic  content]  disclosure  inherently 
smaller,  less  conspicuous,  and  more 
likely  to  be  overiooked  altogether"  by 
consumers.  Furthermore,  CSPI  stated 
that  consumers  may  not  be  able  to 
recognize  the  abbreviated  form,  and 
may  be  confused  by  it. 

In  regard  to  CSPI's  first  concern,  the 
Bureau  does  not  believe  that  permitting 
the  statement  of  alcoholic  content  to 
appear  in  an  abbreviated  form  would 
result  in  its  being  "overiooked"  by 
consumers.  Under  the  labeling 
regulations  (8  4.32).  statements  of 
alcoholic  content,  including  the  use  of 
the  designation  "table"  (light)  wine,  are 
considered  to  be  mandatory  information 
and,  as  such,  must  comply  with  the 
requirements  of  §  4.38  as  to  legibility, 
size  of  type.  etc.  In  addition,  the 
regulations  in  S  4.32(a)(3)  specify  that 
statements  of  alcoholic  content  must 
appear  on  the  brand  (front)  label.  Thus, 
whether  the  word  "alcohol"  in  the 
alcoholic  content  statement  is  spelled 
out.  or  abbreviated,  the  regulations 
require  it  to  appear  on  the  front  label, 
legibly  and  conspicuously. 

As  to  CSPI's  second  concern,  the 
Bureau  is  aware  of  the  possibility  that 
consumers  might  not  be  able  to  easily 
recognize  the  abbreviated  form  of  the 
word  "alcohol"  depending,  however,  on 
how  the  word  is  abbreviated.  For 
example,  although  "al."  is  recognized  as 
an  acceptable  abbreviation  for  the  word 


"alcohol."  the  Bureau  believes  that 
consumers  may  be  confused  by  it  Thus, 
as  indicated  in  Notice  No.  656,  when  the 
Bureau  has  permitted  the  alcoholic 
content  of  the  wine  to  be  disclosed  on 
the  label  in  an  abbreviated  form,  only 
the  abbreviations  "ale."  (ale)  and  "vol." 
(vol)  were  acceptable.  This  qualification 
was  also  included  in  the  Bureau's  notice 
of  proposed  rulemaking. 

Therefore,  based  on  the  above,  the 
Bureau  is  adopting  the  regulations  as 
proposed  in  the  notice  of  proposed 
rulemaking. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  46  FR  13193  (1981).  ATF  has 
determined  that  this  regulation  is  not  a 
major  rule  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  final  rule 
because  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  final  rule  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1512- 
0482.  "The  estimated  average  burden 
associated  with  the  collection  of 
information  in  this  final  rule  is  1  hour. 


Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Information  Programs  Branch. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Room  7011. 1200  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20226. 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  Attention:  Desk  Officer  for 
ATF. 

Drafting  Information 

The  author  of  this  document  is  James 
P.  Ficaretta.  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising.  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling.  Packaging  and  containers,  and 
"Wine. 

Authority  and  Issuance 

27  CFR  Part  4 — Labeling  and 
Advertising  of  Wine  is  amended  as 
follows: 

PART  4— [AMENDED] 

Paragraph  1.  The  authority  citation  for 
27  CFR  Part  4  continues  to  read  as 
follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  4.36  is  amended  by 
revising  the  first  sentence  of  paragraphs 
(b)(l}  and  (b)(2)  as  follows: 

S  4.36    AlootMlIc  content 


(b)  *  •  • 
(1)  "Alcohol 


.  %  by  volume."  or 


similar  appropriate  phrase;  Provided, 
that  if  the  word  "alcohol"  and/or 
"volume"  are  abbreviated,  they  shall  be 
shown  as  "ale."  (ale)  and/or  "vol."  (vol), 
respectively.  *  *  * 

(2)  "Alcohol %  to %  by 

volume,"  or  similar  appropriate  phrase; 
Provided,  that  if  the  word  "alcohol" 
and/or  "volume"  are  abbreviated,  they 
shall  be  shown  as  "ale."  (ale)  and/or 
"vol."  (vol),  respectively.  •  *  • 

•        •        •        •        • 

Par.  3  Section  4.38(b)(3]  is  revised  to 
read  as  follows: 

i4J3»    General  requirefnents. 
»        •        «        *        • 

(b)  •  *  • 

(3)  Alcoholic  content  statements  shall 
not  appear  in  script  type,  or  printing 
larger  or  more  conspicuous  than  3 
millimeters  nor  smaller  than  1  millimeter 
on  labels  of  containers  having  a 
capacity  of  5  liters  or  less  and  shall  not 
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be  set  off  with  a  border  or  otherwise 
accentuated. 

***** 

Signed:  May  26, 1988. 
Stephen  E.  Higgins, 
Director. 

Approved:  June  23. 1988. 
John  P.  Simpaon, 

Acting  Assistant  Secretary  (Enforcement). 
(FR  Doc  8&-16064  Filed  7-15-88;  8:45  am) 
BHxma  cooe  4*io-si-«t 

VETERANS  ADMINISTRATION 
38  CFR  Part  36 

Loan  Guaranty;  Collection  of  Late 
Fees  and  Interest  Penalties  on  VA 
Funding  Fees 

agency:  Veterans  Administration. 
action:  Final  regulatory  amendments. 

summary:  The  Veterans  Administration 
(VA)  is  amending  its  loan  guaranty 
regulations  (38  CFR  Part  36)  to  provide 
for  timely  collection  and  deposit  of  loan 
guaranty  funding  fees.  These  regulatory 
amendments  enable  the  VA  to  bring  its 
loan  guaranty  program  into  conformance 
with  other  Federal  loan  programs. 
EFFECTIVE  DATE:  These  regulatory 
amendments  are  effective  August  17. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  Moerman,  Assistant  Director 
for  Loan  Policy  (264).  Loan  Guaranty 
Service.  Department  of  Veterans 
Benefits.  Veterans  Administration,  810 
Vermont  Avenue  NW,  Washington.  DC 
20420  (202)  233-3042. 
SUPPLEMENTARY  INFORMATION:  On 
October  13. 1987.  the  VA  published  in 
the  Federal  Register  (52  FR  37973)  a 
proposed  regulatory  amendment  to  38 
CFR  36.4254(d)  and  38  CFR  36.4312(e). 
Public  comments  were  requested  on  a 
proposal  to  provide  for  timely  collection 
and  deposit  of  the  VA  loan  guaranty 
funding  fee.  A  15-day  deadline  from  date 
of  loan  closing  is  estabUshed  with 
penalty  and  interest  payments  assessed 
for  late  payment  Please  refer  to  the 
October  15. 1987.  Federal  Register  for  a 
complete  discussion  of  the  proposed 
regulations. 

The  VA  received  one  comment  on  the 
proposal.  The  commenter  expressed 
appreciation  for  agency  efforts  to  follow 
existing  government  policy  as 
exemplified  by  the  conduct  of  other 
agencies  and  believed  that  such 
consistency  would  eliminate  confusion 
and  facilitate  lender  understanding  of 
VA's  requirements.  The  commenter  is 
concerned  that  adequate  flexibility  in 
assessing  the  late  charges  be  exercised 


in  adjudicating  individual  problems  in 
an  equitable  manner  in  light  of  recent 
changes  to  the  funding  fee  program.  The 
VA  shares  these  concerns;  necessary 
precautions  and  administrative 
flexibility  will  be  exercised  to  protect 
lenders  firom  late  charges  for  errors  that 
are  beyond  the  lender's  control. 

The  Administrator  hereby  certifies 
that  these  final  regulatory  amendments 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  5  U.S.C.  601 
and  612.  The  provision  concerning  the 
assessment  of  late  fees  and  interest 
against  lenders  will  affect  lenders  only 
in  those  cases  in  which  the  lender  fails 
to  take  timely  action  to  deposit  the 
funding  fee.  To  prevent  this  from 
occurring,  prudent  loan  guaranty 
practice  dictates  that  the  VA  assess  late 
fees  and  interest  Assessment  of  these 
late  fees  and  interest  will  also  assure 
that  the  VA  Loan  Guaranty  Program  is 
consistent  with  similar  Federal  loan 
programs.  As  only  a  relatively  small 
percentage  of  VA  guaranteed  loans  are 
held  by  small  entities,  these  final 
regulatory  amendments  will  not 
significantly  affect  small  entities. 
Pursuant  to  5  U.S.C.  6G5{b).  these  final 
regulatory  amendments  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Administrator  has  also 
determined  that  these  final  regulatory 
amendments  are  not  a  "major  nde" 
within  the  meaning  of  Executive  Order 
12291.  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  and  will  not  cause  a  major 
increase  in  costs  or  prices  for  consumers 
or  individual  industries;  nor  will  they 
have  other  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are  64.114 
and  64.119. 

List  of  Subjects  in  38  CFR  Part  38 

Condominiums.  Handicapped, 
Housing  loan  programs — Housing  and 
community  development  Manufactured 
homes.  Veterans. 

These  amendments  are  made  final 
under  the  authority  granted  the 
Administrator  by  U.S.C.  210(c).  1820  and 
1829  of  title  38. 


Approved:  June  16, 1988. 
Thomas  K.  Tuniage, 
Administrator. 

38  CFR  Part  36.  Loan  Guaranty,  is 
amended  as  follows: 

PART  36-{  AMENDED] 

1.  In  §  36.4232.  paragraph  (e)  is  revised 
to  read  as  follows: 


§36.4232   Allowable  fees  and 
manufactured  home  unit 


(e)(1)  Subject  to  the  limitations  set  out 
in  paragraphs  (e)(3)  and  (e)(4)  of  this 
section,  a  fee  of  1  percent  of  the  total 
loan  amount  must  be  paid  to  the 
Administrator  before  a  manufactured 
home  unit  loan  will  be  eligible  for 
guarantee.  All  or  part  of  the  fee  may  be 
paid  in  cash  at  loan  closing  or  all  or  part 
of  the  fee  may  be  included  in  the  loan 
without  regard  to  the  reasonable  value 
of  the  property  or  the  computed 
maximum  loan  amount  as  appropriate. 
In  computing  the  fee,  the  lender  will 
disregard  any  amount  included  in  the 
loan  to  enable  the  borrower  to  pay  such 
fee. 
(Authority:  38  U.S.C.  1829(a)) 

(2)  The  lender  is  required  to  pay  to  the 
Administrator  the  fee  described  in 
paragraph  (e)(1)  of  this  section  within  15 
days  after  loan  closing.  Any  lender 
closing  a  loan,  subject  to  the  limitations 
set  out  in  paragraphs  (e)(3)  and  (e)(4)  of 
this  section,  who  fails  to  submit  timely 
payment  of  this  fee  will  be  subject  to  a 
late  charge  equal  to  4  percent  of  the 
total  fee  due.  If  payment  of  the  1  percent 
fee  is  more  than  30  days  after  loan 
closing,  interest  will  be  assessed  at  a 
rate  set  in  conformity  with  the 
Department  of  Treasury's  Fiscal 
Requirements  Manual.  This  interest 
charge  is  in  addition  to  the  4  percent  late 
charge,  but  the  late  charge  is  not 
included  in  the  amount  on  which 
interest  is  computed.  This  interest 
charge  is  to  be  calculated  on  a  daily 
basis  beginning  on  the  date  of  closing, 
although  the  interest  will  be  assessed 
only  on  funding  fee  payments  received 
more  than  30  days  after  closing. 

(Authority:  38  U.S.C.  210(c)) 

(3)  The  fee  described  in  paragraph 
(e)(1)  of  this  section  shall  not  be 
collected  from  a  veteran  who  is 
receiving  compensation  (or  who  but  for 
the  receipt  of  retirement  pay  would  be 
entitled  to  receive  compensation]  nor 
from  a  surviving  spouse  described  in 
section  1829(b)  of  title  38,  United  States 
Code. 

(Authority:  38  U.S.C.  1629(b)) 


27M8 FedeMl  Regtelw  /  Vot  53.  No.  137  /  Monday.  July  18.  1988  /  Rules  and  Regulationg 


(4)  Collection  of  die  loan  fee  in  tiiis 
section  does  not  apply  to  kMns  closed 
prior  to  August  17, 1984.  between 
October  1  and  October  15. 1987. 
inclusive,  between  November  18  and 
December  20. 1987.  inclusive,  nor  to 
loans  closed  after  September  3a  1988. 
(Authority  38  U.S.C.  1829(c)) 

2.  In  §  36.4254  paragraph  (d]  is  revised 
to  read  as  follows: 

§36.4254    Fees  and  Charge*. 

(d)(1)  Notwithstanding  the  provisions 
of  paragraph  (c)  of  this  section  and 
subject  to  the  limitations  set  out  in 
paragraphs  (d)(3)  and  (d)(4)  of  this 
section,  a  fee  or  1  percent  of  the  total 
loan  amount  must  be  paid  to  the 
Administrator  before  a  combination 
manufactured  home  and  lot  loan  (or  a 
loan  to  purchase  a  lot  upon  which  a 
manufactured  home  owned  by  the 
veteran  will  be  placed)  will  be  eligible 
for  guaranty.  All  or  part  of  such  fee  may 
be  paid  in  cash  at  loan  closing  or  all  or 
part  of  the  fee  may  be  included  in  the 
loan  without  regard  to  the  reasonable 
value  of  the  property  or  the  computed 
maximum  loan  amout.  as  appropriate.  In 
computing  the  fee.  the  lender  will 
disregard  any  amount  included  in  the 
loan  to  enable  the  borrower  to  pay  snch 
fee. 
(Authority:  38  U.S.C.  1829(a)) 

(2)  The  lender  is  required  to  pay  to  the 
Administrator  the  fee  described  in 
paragaraph  (d)(1)  of  this  section  within 
15  days  after  loan  closing.  Any  lender 
closing  a  loan,  subject  to  the  limitations 
set  out  in  subparagraphs  (d)(3)  and 
(d)(4)  of  this  paragraph,  who  fails  to 
submit  timely  payment  of  this  fee  will  be 
subject  to  a  late  charge  equal  to  4 
percent  of  the  total  fee  due.  If  payment 
of  the  1  percent  fee  is  made  more  than 
30  days  after  loan  closing,  interest  will 
be  assessed  at  a  rate  set  in  conformity 
with  the  Etepartment  of  Treasury's 
Fiscal  Requirements  Manual.  This 
interest  charge  is  in  addition  to  the  4 
percent  late  charge,  but  the  late  charge 
is  not  included  in  the  amout  on  which 
interest  is  computed.  This  interest 
charge  is  to  be  calculated  on  a  daily 
basis  begiiming  on  the  date  of  closing, 
although  the  interest  will  be  assessed 
only  on  fimding  fee  payments  received 
more  than  30  days  aiter  dosing. 
(Authority:  3»  U.S.C  210(c)) 

(3)  The  fee  described  in  paragraph 
(d)(1)  of  this  section  shall  not  be 
collected  from  a  veteran  who  is 
receiving  compensation  (or  who  but  for 
the  receipt  of  retirement  pay  would  be 
entitled  to  receive  compensation)  nor 
from  a  surviving  spouse  described  in 


section  1829(b)  of  title  38.  Unhed  States 

Code. 

(Aalhority: »  U.S.C  1828(b)) 

(4)  Collection  of  tfie  loan  fee  in  this 
paragraph  does  not  apply  to  loans 
closed  prior  to  August  17. 1994.  between 
October  1.  and  October  15, 1987. 
inclusive,  between  November  18  and 
December  20. 1987.  inclusive,  nor  to 
loans  dosed  after  September  30, 1989. 

(Authority:  38  U.S.C.  1829(c)) 

3.  In  I  36.4312,  paragraph  (e)  is  revised 
to  read  as  follows: 

$36.4312    CtwrgMandfM*. 

•        •        •        •        • 

(e)(1)  Subject  to  the  limitations  set  out 
in  paragraphs  (e)(3)  and  (e)(4)  of  this 
section,  a  fee  of  1  percent  of  the  total 
loan  amount  must  be  paid  to  the 
Administrator  before  a  home  or 
condominium  loan  will  be  eligible  for 
guaranty  or  insurance.  All  or  part  of 
such  fee  may  be  paid  in  cash  at  loan 
closing  or  all  or  part  of  the  fee  may  be 
included  in  the  loan  without  regaid  to 
the  reasonable  value  of  the  property  or 
the  computed  maximum  loan  amount,  as 
appropriate.  In  computing  the  fee.  the 
lender  will  disregard  any  amount 
included  in  the  loan  to  enable  the 
borrower  to  pay  such  fee. 

(Authority:  38  U.S.C.  1829(a)) 

(2)  The  lender  is  required  to  pay  to  the 
Administrator  the  fee  described  in 
paragraph  (e)(1)  of  this  section  within  15 
days  after  loan  dosing.  Any  lender 
closing  a  loan,  subject  to  the  limitations 
set  out  in  paragraphs  (e)(3)  and  (e)(4)  of 
this  section,  who  fails  to  submit  timely 
payment  of  this  fee  will  be  subject  to  a 
late  charge  equal  to  4  percent  of  the 
total  fee  due.  If  payment  of  the  1  percent 
fee  is  made  more  than  30  days  after  loan 
closing,  interest  will  be  assessed  at  a 
rate  set  in  conformity  with  the 
Department  of  Treasury's  Fiscal 
Requirement  Manual  This  interest 
charge  is  in  addition  to  the  4  percent  late 
charge,  but  the  late  charge  is  not 
included  in  the  amount  on  which 
interest  is  computed.  This  interest 
charge  is  to  be  calculated  on  a  daily 
basis  beginning  on  the  date  of  dosing, 
although  the  interest  will  be  assessed 
only  on  funding  fee  payments  received 
more  than  30  days  after  dosing. 

(Authority:  38  U.S.C  210(c» 

(3)  The  fee  described  in  paragraph 
(d)(1)  of  this  section  shall  not  be 
collected  from  a  veteran  who  is 
receiving  compensation  (or  wko  but  for 
the  receipt  of  retirement  pay  would  be 
entitled  to  receive  compensation)  nor 
from  a  surviving  spouse  described  in 


secticm  1829(b)  of  title  38.  United  SUtes 

Code. 

(Authority:  38  U5.C.  1829(b)) 

(4)  Collection  of  the  loan  fee  in  this 
paragraph  does  not  apply  to  loans 
closed  prior  to  August  17. 1984.  between 
October  1.  and  October  15. 1987. 
inclusive,  between  November  16  and 
Decembcsr  2D,  1987,  inclusive,  nor  to 
loans  dosed  after  September  3a  1989. 
(Authority:  38  U.S.C.  1829(c)} 
[FR  Doc.  86-16018  Hied  7-15-88:  8:45  am) 
WLUNaCOMI 


38  CFR  Part  36 

Loan  Guaranty,  Increaae  In  tha 
Maximum  Allowabla  Amount  ttia  VA 
Win  Ralmbursa  a  Loan  Holder  for 
Lagal  Sarvteaa  Incurrad  m  Taiinlnatlnfl 
aLoan 

AOENCV:  Veterans  Administivtion. 
ACnofc  Final  Regulatory  Amendment 

summary:  The  Veterans  Administration 
(VA)  is  amending  its  loan  guaranty 
regulations  (38  CFR  Part  36)  by 
increasing  from  S350  to  $700  the 
maximum  allowable  amount  the  VA  will 
reimburse  a  loan  holder  for  the  cost  of 
trustee's  fees  and  legal  services  incurred 
by  the  holder  in  terminating  a  VA 
guaranteed  home  loan.  The  amendment 
is  the  result  of  the  increased  cost  of 
legal  services.  It  will  allow  the  VA  to 
reimburse  a  loan  holder  for  the  cost  of. 
or  a  greater  portion  of  the  cost  of. 
retaining  the  experienced  legal  counsel 
needed  for  the  timely  termination  of  a 
VA  guaranteed  home  loan. 
EFFECnve  DATE  August  17, 1988. 
FOR  FURTHCR  MTONMATION  CONTACr. 
Mr.  Raymond  L  Brodie.  Assistant 
Director  for  Loan  Management  (261). 
Loan  Guaranty  Service,  Department  of 
Veterans  Benefits,  810  Vermont  Avenue, 
NW..  Washington.  DC,  20420.  (202)  233- 
3668. 
8UPPLEMCMTARV  WyORMATION;  On 

January  la  1988.  the  VA  published  in 
the  Federal  Register  (53  FR  1378)  a 
proposed  regulatory  amendment  to  38 
CFR  4276(b)  and  36.4313(b).  Public 
comments  were  requested  on  a  proposal 
to  increase  from  S3S0  to  $700  die 
maximum  allowabl*  amount  the  VA  will 
reimburse  a  loon  holder  for  the  cost  of 
trustee's  fees  and  legal  services  incurred 
by  the  bolder  in  terminating  a  VA- 
guaranteed  loan.  Please  refer  to  the 
January  19. 1888,  Federal  Ragistar  for  a 
complete  diKussion  of  the  proposed 
amendment 

The  VA  received  five  conunents  on 
the  proposal  Four  commenters  favored 
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it  while  Uie  fifth  suggested  Uiat  the  VA 
should  consider  a  varying  schedule  of 
allowable  fees  to  allow  for  amounts  of 
compensation  which  are  customary  in 
the  different  states.  He  stated  that  while 
the  proposed  increase  was  a  step  in  the 
right  direction,  $700  could  be  insufficient 
to  compensate  the  lender  in  full  for  the 
attorney's  fees  incurred  in  judicial 
foreclosures. 

The  VA's  position  is  that  the  increase 
in  the  maximum  allowable  amount  will 
allow  the  VA  to  reimburse  a  loan  holder 
for  the  cost  of,  or  a  greater  portion  of  the 
cost  of,  retaining  counsel  needed  for 
terminating  a  VA-guaranteed  loan.  The 
VA's  reimbursement  of  the  loan  holder 
is  not  intended  to  completely  cover  the 
cost  of  liquidating  the  property  in  every 
case.  The  amount  paid  by  a  lender  to  its 
legal  counsel  is  not  addressed  by  VA 
regulation  and  is  therefore  left  solely  to 
the  discretion  of  the  lender  and  its 
counsel. 

The  Administrator  hereby  certifies 
that  this  final  regulatory  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  601-612.  Raising  the  maximum 
the  VA  can  reimburse  loan  holders  will 
enable  holders  to  more  easily  retain 
experienced  legal  counsel  to  foreclose 
loans.  However,  it  will  not  have  a 
significant  economic  impact  because 
only  actual  costs  paid  may  be 
reimbursed,  and  holders  do  not 
ordinarily  incur  costs  in  excess  of  the 
reimbursable  amount.  Also,  holders  of 
most  VA  guaranteed  loans  are  not  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  this 
proposed  regulatory  amendment  is. 
therefore,  exempt  from  the  initial  and 
final  regulatory  flexibility  analysis 
requirements  of  SS  603  and  604. 

The  Administrator  has  also 
determined  that  this  final  regulatory 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
entitied  Federal  Regulation.  It  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consimiers  or  individual  industries;  and 
it  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are  64.114 
and  64.119. 

Ust  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing  loan  programs — housing  and 


community  development  Manufactiu^d 
homes.  Veterans. 

This  amendment  is  made  final  under 
the  authority  granted  the  Administrator 
by  sections  210(c)  and  1820(a)  of  tide  38. 
United  States  Code. 

Approved:  June  16, 1988. 
Thomas  K.  Tuniaga. 
Administrator. 

38  CFR  Part  36.  Loan  Guaranty,  is 
amended  as  follows: 

PART  36— {AMENDED] 

§36.4276    [Amended] 

1.  In  S  36.4276(b)  remove  the  words 
"$350"  wherever  they  appear  and  insert 
the  words  "$700"  in  their  place. 

$36.4313    [Amended] 

2.  In  §  36.4313(b)  remove  the  words 
"$350"  wherever  they  appear  and  insert 
the  words  "$700"in  their  place. 

(FR  Doc.  88-16017  Filed  7-15-88;  8:45  am) 
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FEDERAL  COMMUNtCATiONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  84-281;  FCC  86-135] 

Radio  Broadcaating  Services;  Foreign 
Clear  Channels 

agency:  Federal  Communications 

Commission. 

action:  Second  Report  and  Orden 

Reaffirmation  of  Rules^ 

SUMMARY:  In  response  to  the  Further 
Notice  of  Proposed  Rule  Making,  the 
Commission  adopted  the  Second  Report 
and  Order  reaffirming  rules  establishing 
new  full-time  AM  stations  on  the  foreign 
Class  I-A  channels.  These  rules  place 
important  emphasis  on  technical 
criteria,  but  do  not  incorporate  non- 
technical acceptance  criteria  on 
applications  for  new  full-time  stations 
on  the  foreign  clears.  The  Commission 
also  directed  the  staff  to  resume  the 
processing  of  applications  for  AM 
stations  on  the  14  foreign  clear  channels 
that  had  been  suspended  pending  the 
completion  of  this  proceeding.  This 
action  provides  the  best  approach  to 
provide  for  the  filing  of  applications  by 
any  interested  party,  including 
minorities  and  noncommercial 
applicants.  This  can  bring  needed 
services  promptly  where  there  is  interest 
in  doing  so  and  the  allocation  situation 
permits. 
FOR  FURTHER  INFORMATION  CONTACT 

Freda  Lippert  Thyden.  Policy  and  Rules 


Division,  Mass  Media  Bureau,  (202)  254- 

3394. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Second 

Report  and  Order,  in  MM  Doclcet  No. 

84-281.  FCC  86-135,  adopted  April  6. 

1988  and  released  June  8, 1988. 

The  full  text  of  this  Commission 
document  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Sti«et  NW..  Washington,  DC. 
The  complete  text  of  the  Second  Report 
and  Order  may  also  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Services. 
(202)  857-3800,  2100  M  Sb«et  NW.. 
Washington.  DC  20037. 

Summary  of  Second  Report  and  Order 

1.  For  many  years,  nighttime  use  of  14 
frequencies  designated  as  Canadian, 
Mexican  and  Bahamian  Class  I-A  clear 
channels  had  been  precluded  in  large 
parts  of  the  United  States  by 
international  agreements.  These 
agreements  imposed  limitations  on  the 
nighttime  use  of  these  channels  that  far 
exceeded  that  necessary  to  avoid 
interference.  However,  new  agreements 
which  had  been  or  were  being 
negotiated  in  1984  were  based  solely  on 
protection  from  interference.  As  a  result, 
it  became  possible  to  use  these 
frequencies  more  extensively  at  night  in 
the  United  States.  Consequently,  the 
Commission  sought  comment  on  their 
most  effective  use.  Initially,  the 
Commission  proposed  rules  similar  to 
those  then  employed  for  the  25  U.S. 
Class  I-A  clear  channels  which  required 
applicants  to  meet  both  technical  and 
non-technical  acceptance  criteria. 

2.  The  Commission  conducted  a 
number  of  intensive  and  wide  ranging 
studies  to  determine  the  pattern  of  use 
of  the  foreign  clear  channels  and  the 
degrees  to  which  they  might  be 
available  for  the  establishment  of  new 
full-time  stations.  These  studies 
indicated  that  the  majority  of 
opportimities  to  establish  new  stations 
would  occur  in  unserved  or  underserved 
areas.  Therefore,  the  Conunission 
concluded  in  its  Report  and  Order  that 
the  need  to  impose  new  service-based 
criteria  designed  to  encourage  filings  in 
such  areas  no  longer  existed.  Further, 
since  the  ownership-based  non- 
technical acceptance  criteria  were 
designed  as  an  exception  to  the  service 
based  criteria,  the  Commission 
concluded  there  was  no  need  to  provide 
an  alternative  basis  for  accepting 
applications  based  on  the  nature  of  the 
applicant. 

3.  In  die  Report  and  Order  (50  FR 
24515.  June  11. 1985)  the  Commission 
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also  adopted  rules  permitting  most  of 
the  daytime-only  stations  on  the  foreign 
clear  channels  to  operate  at  niglit 
Because  it  did  not  want  to  preclude 
opportunities  that  might  be  available  to 
establish  new  full-time  stations  on  these 
channels,  it  provided  an  initial  five  year 
period  during  which  interference 
protection  would  not  have  to  be 
afforded  the  nighttime  operations  of  the 
former  daytime-only  stations. 

4.  The  National  Black  Media  Coalition 
(NBMC)  souj^t  judicial  review  of  the 
Report  and  Order.  The  Court  of  Appeals 
cgreed  with  NBMC  that  the 
(Commission's  action  did  not  fully 
comply  with  the  requirements  of  the 
Administrative  Procedure  Act 
Additionally,  the  court  held  that  the 
Commission's  action  had  to  be  set  aside 
because  unpublished  data  was  used  in 
reaching  the  conclusions  in  the  Report 
and  Order,  and  it  remanded  the  matter 
to  the  Commission.  Since  neither  NBMC 
nor  any  other  party  had  sought  review 
of  the  portion  of  the  decision  granting 
nighttime  operation  to  the  daytime-only 
stations  of  the  foreign  clear  channels, 
this  aspect  of  the  proceeding  is  no 
longer  before  the  Commission. 

5.  Pursuant  to  the  Court  of  Appeals' 
remand,  the  Commission  issued  the 
Further  Notice  of  Proposed  Ruie  Making 
(52  PR  31432,  Aug.  2a  1987)  reopening 
this  proceeding  to  determine  what 
policies  with  respect  to  these  newly 
available  channels  we  should  adopt. 
Interested  parties  were  invited  to 
comment  on  a  proposal  to  accept  new 
applications  to  use  the  newly  available 
foreign  clear  channels  based  solely  on 
technical  criteria  (i.e.  based  on 
interference  considerations)  and  thereby 
dispense  with  the  imposition  of  non- 
technical acceptance  criteria. 

6.  To  ensure  a  solid  technical 
foundation  for  its  recommendation,  the 
Commission  performed  new  and  more 
extensive  engineering  studies  regarding 
the  current  pattern  of  use  of  these 
frequencies,  and  it  attached  them  to  the 
Further  Notice.  These  studies  further 
supported  the  proposition  that 
opportunities  to  establish  new  full-time 
stations  mi  these  channels  are  limited. 
Interested  parties  were  asked  to 
comment  on  these  studies. 

7.  After  a  careful  review  tA  the  record 
in  this  proceeding,  we  have  decided  not 
to  adopt  rules  which  would  impose  non- 
technical acceptance  criteria  on 
applications  for  new  full  time  stations 
on  the  newly  available  foreign  Class  I-A 


clear  channels.  Since  our  studies  show 

that  the  vast  majority  of  opportunities 
for  establishing  new  full  tisM  stations 
already  exists  in  areas  with  linuted  or 
no  service,  tlwre  is  no  corapalliiM 
justification  for  the  impoaitioa  of  service 
based  criteria  to  encourage  applicants  to 
apply  in  these  unserved  or  underserved 
areas. 

8.  CPB  has  provided  a  list  of  markets 
which  it  says  lacks  effective  public 
radio  service  and  where  new  station 
allegedly  could  be  established.  We  have 
examined  each  of  these  markets.  Our 
studies  show  that  in  the  majority  of 
cases  it  would  not  be  possible  to  locate 
a  new  AM  station  in  the  markets 
identified  in  CPB's  list  We  have  also 
carefully  reviewed  NPR's  concerns 
regarding  the  maps  relied  on  by  the 
Commission  in  performing  the  studies 
and,  in  particular,  its  objections  to  the 
scale  of  the  maps  and  the  handwork 
done  in  their  preparation.  The  maps 
were  not  intended  to  reflect  each  and 
every  technical  parameter  that  could 
possibly  relate  to  where  new  stations 
could  be  located  nor  were  they  designed 
to  take  into  account  certain  specific 
technical  factors  which  must  be  borne  in 
mind  by  individual  applicants  in 
determining  whether  a  station  is  feasible 
in  a  given  location.  First,  any  proposed 
station  would  have  to  be  located  at 
some  distance  from  the  cross-hatched 
areas  on  the  map  so  that  no  prohibited 
overlap  with  existing  station  contours 
would  occur.  Second,  there  are 
important  nighttime  restrictions  which  it 
was  not  possible  to  depict.  Actual 
locations  could  not  be  used  because 
there  was  no  way  to  know  where  a 
party  might  desire  to  locate  a  new 
station. 

9.  In  terms  of  the  studies  themselves, 
we  continue  to  believe  they  accurately 
reflect  the  pattern  of  use  on  these 
channels.  It  is  true  that  using  measured 
conductivity  values,  where  they  are 
available,  could  give  a  more  precise 
picture  of  an  individual  station's 
coverage.  However,  such  data  do  not 
exist  in  most  cases.  It  was  appropriate 
to  rely  on  Fugure  M3  in  making  the 
studies,  and  the  possible  up-dating  of 
Figure  M3  some  years  hence  is  not  a 
basis  for  questioning  the  validity  of  the 
Commission's  existing  methodology.  As 
for  NPR's  criticisms  of  the  maps 
involved,  the  scale  of  the  maps  used  by 
the  Commission  provided  sufficiently 
reliable  results.  Furthermore,  even  if  a 
particular  applicant  through  individual 


measurement  analyses  ni^  be  able  to 
locate  a  station  in  an  araa  that  is 
already  congested,  ttds  hardly 
constitntes  suffKient  reason  for  the 
adoption  of  non-technical  criteria 
across-the-board. 

la  Oar  review  of  the  situation 
a^Bcting  tbase  fraquencies  convinces  us 
that  there  are  relatively  few 
opportunities  to  establish  new  fuD-time 
stations  and  that  most  of  these 
opportunities  are  outside  the  more 
populations  areas.  While  there  may  be 
some  exceptions,  that  fact  does  not 
warrant  the  imposition  of  non-technical 
acceptance  criteria.  Similarly,  there  is 
no  reason  to  provide  an  alternative 
basis  for  filings  if  appUcants  already 
had  qualified  under  the  principal 
technical  non-interference  criteria. 

11.  It  is  important  to  emphasize  that 
the  absence  of  the  non-technical 
acceptance  criteria  ivill  not  limit 
minorities  and  noncommercial 
broadcasters  from  appl}ring  for  new 
stations  in  either  the  few  urban  areas 
capable  of  providing  an  available 
fi«quency  or  in  the  unserved  and 
underserved  areas.  Because  of  the 
abundant  availbility  of  spectrum  in  most 
of  these  areas,  minorities  and 
noncommercial  applicants  are  likely  to 
face  little  competinon.  On  the  other 
hand,  applying  the  ownership-based 
criteria  without  applying  the  service- 
based  criteria  would,  in  effect,  limit  the 
acceptance  of  applications  for  use  of  the 
foreign  clear  channels  exclusively  to 
minority  and  non-commercial 
applicants.  As  a  practical  matter, 
imposing  non-technical  acceptance 
criteria  may  result  in  fi«quencies  lying 
fallow  and.  consequentiy,  in  the  public 
being  deprived  of  new  AM  radio  service 
in  the  few  areas  where  full  time 
opportimities  exist. 

Authority  Qtatioo 

12.  This  action  reaffirms  47  CFR  Sees. 
73.21,  73.24.  73.25.  73.51. 73.9*  73.182, 
73.183,  and  73.3571. 

13.  Authority  for  the  action  taken  is 
contained  in  {9  4(i|  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303. 

List  of  Subfects  in  47  CFR  Part  79 

Radio  broadcasting. 

Federal  Communicatioiu  Commiuion. 

ILWalkarFsastacIil. 

Acting  Secretary. 

(PR  Doc.  aB-ie082  Filed  7-15-88;  8:45  am) 
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This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pMic  of  the 
proposed  issuance  of  rutes  and 
regulations.  The  purpose  of  these  notices 
is  10  give  interested  persons  an 
opportunity  to  participate  in  ttte  rule 
making  prior  to  tfie  adoption  of  the  final 
rules. 

DEPARiyENT  OF  TRANSPORTATION 

Fndwal  AvMloo  Administration 

14  CFR  Ch.  1 

ISummary  Notice  Na  PR-8»-«] 

PfliMon  for  RulemaMng;  Summary 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Extension  of  comment  period  on 
petition  for  rulemaking. 

SUMMANY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of  a 
petition  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations.  The 


FAA  published  the  petition  in  the 
Federal  Register  on  June  2, 1988  (S3  FR 
20124),  with  the  comment  period  closing 
August  1, 1988.  Based  on  a  request  for 
extension  of  the  comment  period,  the 
FAA  is  extending  the  comment  period 
for  an  additional  30  days. 

date:  Comments  on  the  petition  must 
identify  the  petition  docket  number, 
25591,  and  must  be  received  on  or 
before:  August  31, 1988. 

AOORESSES:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-IO), 
Petition  Docket  No.  25591. 800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

FOR  RWTNER  INFORMATION  CONTACT 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  916,  FAA 
Headquarters  Building  (FOB  IDA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

SUPPLEMENTARV  MFORMATION:  The  FAA 

has  received  a  request  for  extension  of 


the  comment  period  on  the  subject 
proposal  from  the  Experimental  Aircraft 
Association  (EAA).  In  its  request  die 
EAA  states  that  the  annual  EAA 
convention,  held  in  Oshkosh,  Wisconsin, 
hosts  a  great  number  of  ultralight 
owners,  operator  and  manufacturers 
attending  its  annual  convention.  Hiis 
year  between  ]uly  29  and  August  S,  a 
fonmi  will  be  planned  for  those  owners, 
operators,  manufacturers  and  interested 
parties  of  ultralight  aircraft  attending     - 
the  EAA  convention,  in  order  to  provide 
them  with  an  opportunity  to  evaluate 
these  proposed  regulations.  The  EAA 
asserts  tiiat  a  foram  of  this  type  will 
place  the  public  in  a  better  position  to 
understand  the  scope  of  the  proposal 
and  also  to  evaluate  their  position 
relevant  to  it  1^  extended  comment 
period  will  give  the  public  an 
opportunity  to  firepare  meaningful 
comments  and  for  the  FAA  to  receive 
knowledgeable  and  informed  input 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  S  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington,  DC  on  July  12. 1988. 
Denise  D.  Han, 
Manager,  Program  Management  Staff. 


Petitions  tor  Rulemaking 

Docket 
No. 

Pubtimiaf 

a?tertS^ 

Oescfiption  of  petition 

25591 

United  States  Ultralight  Association. 
Inc 

Part  103 

To  amend  the  regulatiorw  for  powered,  fixed-wing  ultralight  vehides  in  order  to  modily  ttie 
definition:  to  estatiUsh  mandatory  airman  certificatioa  vehicle  registration  and  martong;  and, 
in  the  case  of  two-ptace  ultralights,  to  estal)lish  standards  for  pilot's  knowledge,  experience, 
medical  fitness;  and  for  the  ainrarthiness  of  the  vehicle. 

[FR  Doc.  88-16030  Filed  7-15-88: 8:45  am] 
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14  CFR  Part  39 

[Docket  No.  8S-CE-17-AD] 

Airworthiness  Directives;  Cessna 
Models  T210L,  T210M.  T210N.  P210N 
and  T303  Ahpianes 

aoency:  Federal  Aviation 
Administiation  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD)  applicable  to  certain  Cessna 


Models  T210L,  T210M.  T210N.  P210N 
and  T303  airplanes  that  are  equipped 
with  Slick  Aircraft  Products  Division. 
Unison  Industries,  Inc.,  Model  6220  or 
6224  pressurized  magnetos.  The 
proposed  AD  would  require  repetitive 
inspections  and  pre-flight  checks  to 
detect  magneto  moisture  contamination. 
This  action  is  prompted  by  numerous 
reports  of  contaminated  magnetos  which 
could  result  in  engine  stoppage  and 
forced  landing  of  the  airplane.  The 
inspections  and  checks  specified  in  this 
proposal  would  preclude  this  situation 
fixim  occurring. 

date:  Comments  must  be  received  on  or 
before  August  17, 1988. 
addresses:  Slick  Aircraft  Products 
Division,  Unison  Industries,  Inc.,  Service 


Bulletin  SB  1-88,  dated  April  1, 1988,  and 
4200/6200  Series  Aircraft  Megnetos 
Maintenance  and  Overhaul  Instructions, 
Form  Lr-1037-C-2,  dated  October,  1985, 
applicable  to  this  AD  may  be  obtained 
fit)m  Slick  Aircraft  Products  Division, 
Unison  Industries.  Inc.,  530  Blackhaw^ 
Park  Avenue,  Rockford,  Illinois  61106, 
telephone  (615)  965-4700,  or  may  be 
examined  at  the  Rules  Dodcet  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  die  Regional  Counsel, 
Atiention:  Rules  Docket  No.  88-CE-17- 
AD.  Room  1558, 601  East  12di  Sbeet 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
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between  8  a.in.  and  4  p.m..  Monday 
through  Friday,  hoUdays  excepted. 
FON  nMTHCII  INFORMATION  CONTACT. 
Mr.  Melvin  Taylor.  Chicago  Aircraft 
Certification  Office.  ACE-115C.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (312)  694-7134. 

SUPPLEMENTAIIY  INFOmiATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  the  address  specified  above. 
All  conmiunications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  speciflcally  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  flled 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  88-CE-17-AD,  Room  1558.  601  East 
12th  Street.  Kansas  City,  Missouri  64106. 

Discussion 

The  FAA  has  received  numerous 
reports  of  internal  moistiu« 
contamination  of  Slick  Aircraft  Products 
Division,  Unison  Industries,  Inc.,  Models 
6220  and  6224  pressurized  magnetos 
used  on  Cessna  Models  T210L.  T210M. 
T210N.  PZION  and  T303  airplanes. 
Evidence  of  moisture  is  shown  by 
corrosion  of  some  internal  metal 
components,  indications  of  electrical 
arcing  or  tracking  near  the  center  of  the 
distributor  block,  decomposition  of  non- 
metallic  components  indicated  a  gummy 
or  powdery  substances,  and/or  traces  of 
water  pooling. 

Two  accidents  have  been  reported  in 
which  dual  magneto  failure  occurred 
resulting  in  forced  landings. 
Examination  of  these  magnetos  revealed 


long  term  deterioration  with  evidence  of 
moisture  contamination.  It  was  also 
revealed  that  these  magnetos  had  not 
been  inspected  per  the  airplane 
manufacturer's  maintenance 
instructions,  which  require  several 
internal  magneto  inspections  before  the 
500  hour  inspection  and/or  overhaul 
interval  recommended  by  Slick  Aircraft 
Products  Division.  Of  the  airplanes 
involved,  one  had  flown  through  rain  at 
the  time  of  failure  and  the  other  had 
previous  flights  in  rain  conditions. 

The  Models  6220  and  6224  pressurized 
magnetos  are  identical  in  design  to  other 
approved  models  except  for  changes 
necessary  for  pressurization.  Several 
thousand  of  these  other  non-pressurized 
magnetos  have  been  in  service  with  no 
reported  moisture  contamination 
problems.  All  of  the  reported  incidents 
of  internal  magneto  moisture 
contamination  have  occurred  on 
turbocharged  engines  such  as  are  used 
on  Cessna  Models  T210L.  T210M. 
T210N.  P210N  and  T303  airplanes. 
Approximately  50%  of  these  reports 
occurred  after  the  recommended  500 
hour  inspection  and/or  overhaul 
interval.  Nearly  30%  occurred  between 
400  and  500  hours.  Long  term 
deterioration  was  reported  in  most  of 
these  reports,  indicating  a  lack  of 
internal  magneto  inspections. 

Since  the  FAA  has  determined  that 
the  unsafe  condition  described  herein  is 
likely  to  exist  or  develop  in  other 
airplanes  of  the  same  type  design,  an 
AD  is  being  proposed  requiring  initial 
and  repetitive  inspections  for  evidence 
of  moistive  contamination,  and  repair  as 
necessary  on  Cessna  Models  T210L, 
T210M.  T210N.  P210N  and  T303 
airplanes  equipped  with  Slick  Aircraft 
Products  Division,  Unison  Industries. 
Inc..  Models  6220  or  6224  pressurized 
magnetos.  The  FAA  has  determined 
there  are  approximately  3.500  airplanes 
affected  by  the  proposed  AD.  The 
maximum  annual  cost  per  affected 
airplane  is  estimated  to  be  $160.  The 
annual  total  estimated  cost  of  this 
inspection  for  the  fleet  is  $280,000.  Few, 
if  any,  small  entities  are  expected  to 
own  more  than  one  affected  airplane. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301  et 
seq.).  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  detrmined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore.  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 


provisions  of  Executive  Order  12291,  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  has  been  prepared 
for  this  action  and  has  been  placed  in 
the  public  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "AOORESSCS". 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13M(a).  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised.  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

939.13    [Amended] 

2.  By  adding  the  following  new  AD: 

C«mm:  Applies  to  Models  T210I«  T210M. 
T210N,  P210N  and  T303  (all  serial 
numbers)  airplanes,  certined  in  any 
category,  that  are  equipped  with  Slick 
Aircraft  Products  Division,  Unison 
IndusUies,  Inc.  Model  6220  or  6224 
pressurized  magnetos. 
Compliance:  Required  as  indicated,  unless 

already  accomplished. 
To  preclude  magneto  moisture 

contamination,  which  could  result  in  dual 

magneto  failure,  engine  stoppage,  and  forced 

landing,  accomplish  the  following: 
(a)  Within  the  next  50  hours  time-in-service 

(TIS)  after  the  effective  date  of  this  AD. 

accomplish  the  following: 

(1)  Revise  the  "NORMAL  PROCEDURES" 
section  of  the  Airplane  Flight  Manual  (AFM) 
or  the  airplane  Pilot's  Operating  Handbook 
(POH),  by  inserting  the  AFM/POH 
Supplement,  dated  April  1, 1988.  provided  in 
Appendix  1  of  the  AD. 

(2)  Fabricate  and  install  on  the  instrument 
panel  in  clear  view  of  the  pilot  a  placard  with 
letters  not  less  than  l/lO  inches  in  height 
with  the  following  wording: 

"PRIOR  TO  EACH  FUGHT.  CONDUCT 
MAGNETO  CHECKS  IN  ACCORDANCE 
WITH  AFM/POH  SUPPLEMENT  DATED 
APRIL  1. 1988." 

and  operate  the  airplane  accordingly. 

(3)  The  requirements  of  paragraph  (a)(2)  of 
this  AD  may  be  accomplished  by  the  owner/ 
operator  of  any  airplane  owned  or  operated 
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by  him.  The  person  accomplishing  these 
actions  most  make  Ae  appropriate  airplane 
maintenance  record  entry  per  FAR  4341  and 

91.173. 

(b)  Witfaia  the  next  SO  hours  time-in-service 
after  the  effective  date  of  this  AD,  inspect  the 
airplanes  in  accordance  with  paragraph  UI  of 
Slick  Aircraft  Products  Division  Service 
Bulletin  SB  1-88.  dated  April  1. 1988.  and: 

(1)  For  airplanes  operating  for 
compensation  or  hire,  at  intervals  not  to 
exceed  100  hours  TIS  aflar  the  initial 
inspection,  inspect  the  Model  6220  or  8224.  as 
applicable,  pressurized  magnetos  in 
accordance  %trith  Paragraph  ID  of  Slick 
Aircraft  Products  Division  Service  Bulletin  SB 
1-88,  dated  April  1, 1988.  Prim  to  further  flight 
repair  any  defects  found  in  accordance  widi 
the  instructions  contained  in  the  above 
referenced  service  bulletin. 

(2)  For  airplanes  operating  under  FAR  91, 
after  the  initial  inspection,  at  each  annual 
inspection,  inspect  the  Model  8220  or  6224,  as 
applicable,  pressurized  magnetos  in 
accordances  widi  Paragraph  III  of  Slick 
Aircraft  Products  Division  Service  Bulletin  SB 
1-88,  dated  April  1 198&  Prior  to  further  flight 
repair  any  defects  found  in  accordance  with 
the  instructions  contained  in  the  above 
referenced  service  bulletin. 

(c)  Airplanes  may  be  flown  in  accordance 
with  provisioru  of  FAR  21.197  to  a  base 
where  the  requirements  of  this  AD  may  be 
accomplished. 

(d)  The  100  hour  TIS  repetitive  inspection 
interval  specified  in  paragraph  (b)  of  this  AD 
may  be  extended  up  to  an  additional  10  hours 
TIS  to  allow  compliance  with  previously 
scheduled  maintenance. 

(e)  An  equivalent  meaiu  of  compliance 
with  the  requirements  of  this  AD  may  be 
used,  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office,  ACE-115C 
Federal  Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois  60018. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(8) 
referred  to  herein  upon  request  to  SUck 
Aircraft  Products  Division,  Unison 
Industries,  Inc.  530  Blackhawk  Park 
Avenue.  Rockford.  Illinois  61108  or  may 
examine  these  documents  at  the  FAA, 
Office  of  the  Regional  Counsel  Room 
1558, 601  East  12th  Street  Kansas  City, 
Missouri  64106. 

Issued  in  Washington.  DC  on  July  8, 198a 
M.CB«aid, 
Director  of  Airworthiness,  A  WS-l. 

Appendix  1 

FAA  approved  supplement  to  the  pilot's 
operating  handbook  and  FAA  approved 
airplane  flight  manual  for  Cessna  models 
P2ia  TU206,  TP208,  T207,  T210,  T303,  T310. 
320.  335,  34a  401, 402,  and  414  Series 
aircraft 

Reg.  No 

Ser.  No 

This  Supplement  must  be  attached  to  the 
FAA  Approved  Airplane  Flight  Manual  when 
the  airplane  is  modified  by  ^  iiutallation  of 
Model  6220  and  6224  magnetos.  The 
information  contained  herein  supplements  or 


supersedes  4ie  basic  manual  oniy  in  those 
ar«as  listed.  For  limitationa,  pfwasdures  and 
performance  informstton  not  contained  in 
this  supplement  consult  Ae  basic  Aiipiane 
Flight  Manual. 

FAA  approved: 

W.F.  Horn.  Manager,  Chicago  Aircraft 
Certification  0£Boe.  FAA  Central  Region 

Date: 

Section  II.  Limitations 

No  change. 
Section  UL  Emergency  Procedures 

No  change. 
Section  IV.  Nomal  Operating  Procedures 
Before  Takeoff 

Perform  a  magneto  check  of  each  engine  at 
1700  Rn4  as  follows.  Move  ignition  switch 
first  to  R  position  and  note  RPM.  Next  move 
switch  back  to  both  to  clear  the  other  set  of 
plugs.  Then  move  switch  to  the  L  position, 
note  RPM  and  return  the  switch  to  the  Both 
position.  RPM  drop  should  not  exceed  ISO 
RPM  on  either  magneto  or  show  greater  than 
50  RPM  differential  between  magnetos.  If 
there  is  doubt  conooning  operation  of  the 
ignition  system.  RPM  checks  at  higher  engine 
speeds  will  usually  confirm  whether  a 
deficiency  exists. 
Caution 

Many  non-ignition  system  factors  influence 
engine  performance  during  a  magneto  check, 
and  the  replacement  or  repair  of  ignition 
components  may  not  remedy  problems  in  all 
cases.  After  verifying  that  all  non-ignition 
system  related  causes  for  problems  have 
been  explored,  proceed  with  the  inspection 
procedures  as  stated  below.  If  the  magneto 
check  exceeds  either  of  the  above  limits,  both 
magnetos  must  be  disassembled  and 
inspected  in  accordance  with  Section  QI 100 
hour  inspection  of  Slick  Aircraft  Products 
Division,  Unison  Industries,  Inc.,  Service 
Bulletin  SB  1-88  dated  April  1, 1988  or  FAA 
approved  equivalent.  An  absence  of  RPM 
drop  may  be  an  indication  of  faulty  grounding 
of  one  side  of  the  ignition  system  or  should 
be  cause  for  suspicion  that  the  magneto 
timing  is  set  in  advance  of  the  setting 
specified.  Check  ignition  ground  and  magneto 
timing. 

FAA  Approved 

Date: 

[FR  Doc.  88-16033  Filed  7-l&-e8;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  land  602 

[LR-119-M] 

Section  1060— Allocation  Rules  for 
Certain  Asset  Acquisitions 

AGBICV:  Internal  Revenue  Service, 
Treasury. 


action:  Notice  of  proposed  mlemakiiig 
by  cross-reference  to  temporary 
regdations. 


:  In  the  Rules  mod  Regolatiaos 
portion  of  this  issue  of  the  Fedecal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  to  provide 
guidance  to  taxpayers  concerning  tiie 
application  of  the  allocaticm  roles  for 
certain  asset  aoquisitioos  under  section 
1080  to  taxpayers  generally  and  to 
partnerships.  The  text  of  the  new 
sections  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

dates:  Proposed  Effective  Date: 

The  regulations  are  proposed  to  an>ly 
generally  to  any  applicable  asset 
acquisition  made  after  May  6, 1966, 
unless  sudi  acquisition  is  pursuant  to  a 
binding  contract  which  was  in  effect  on 
May  6, 1986,  and  at  all  times  thereafter. 
The  reporting  requirements  apply  to 
asset  acquisitions  (and  to  certain 
adjustments  of  consideration]  occurring 
in  a  taxable  year  for  which  the  due  date 
(including  extensions  of  time)  of  die 
income  tax  return  or  return  of  income  is 
on  or  after  September  13. 1988. 

Date  for  Comments  and  Requests  for  a 
Public  Hearing 

Written  comments  and  requests  for  a 
public  hearing  must  be  delivered  or 
mailed  by  September  16. 1988. 
AOIMIESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CCdJR:T 
[LR-11&-86].  Washington.  DC  20224. 


FOR  nWTMBI  WrOWII ATIOW  CONTACT: 

Judith  C.  Winkler  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224  (Attention:  CC:LR:T)  or 
telephone  202-566-3458  (not  a  toll-free 
niunber).  For  information  concerning  the 
temporary  regulations  under  section  755, 
contact  Robert  E.  Shaw  of  the 
Legislation  and  Regulations  Division. 
Office  of  Chief  Counsel  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224, 
(Attention:  CC:LR:T)  or  telephone  202- 
566-3297  (not  a  toll  free  number). 

SUPPLEMENTARY  INPORMATION: 

Paperwork  Redut^ioa  Act 

The  collection  of  information 
contained  in  diis  notice  of  proposed 
rulemaking  has  been  submitted  to  Uie 
Office  of  Management  and  Budget  for 
review  in  accordance  with  die 
Paperwork  Reduction  Act  of  1930  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  oif  information  should  be  sent 
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to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  attention:  Desk  Officer  for  the 
Internal  Revenue  Service,  with  copies  to 
the  Internal  Revenue  Service  at  the 
address  previously  specified. 

The  collection  of  information  in  this 
regulation  is  in  section  26  CFR  1.1060- 
lT(h).  This  information  is  required  by 
the  Internal  Revenue  Service  pursuant  to 
section  1060.  This  information  will  be 
used  to  verify  that  the  purchaser  and  the 
seller  are  complying  with  section  1060 
by  allocating  the  consideration  among 
the  assets  pursuant  to  the  residual 
method  of  allocation.  The  likely 
respondents  are  businesses  or  other  for- 
profit  institutions  and  small  businesses 
or  organizations. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  21,053  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  1.05  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  20,000. 

Estimated  annual  frequency  of 
responses:  One  time  generally. 

Background 

Temporary  regulations  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  add  new 
temporary  regulations  §9  1.167(a)-5T, 
1.755-2T,  1.1031(d)-lT.  and  1.1060-lT.  to 
Part  1  of  Title  26  of  the  Code  of  Federal 
Regulations  (CFR).  and  amend 
S  1.338(b}-3T.  The  final  regulations  that 
are  proposed  to  be  based  on  these 
temporary  regulations  would  be  added 
to  Part  1  of  Title  26  of  the  CFR.  Those 
final  regulations  would  provide 
guidance  on  the  allocation  of 
consideration  among  the  assets 
transferred  in  an  applicable  asset 
acquisition.  Section  1060  was  added  by 
section  641  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  No.  9»-514: 100  Stat.  2085). 
For  the  text  of  the  new  temporary 
regulations,  see  T.D.  8215,  published  in 
the  Rules  and  Regulations  portion  of  this 
issues  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  regulations. 

Special  Analyses 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  intepretative  and 
the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6).  The  Commissioner 
of  Internal  Revenue  has  determined  that 


this  proposed  rule  is  not  a  mafor  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis 
therefore  is  not  required. 

Comments  and  Requests  for  a  PubBc 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  conunents  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  the  proposed 
regulations  under  section  167,  338, 1031, 
and  1060  is  Judith  C.  Winkler  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  The  principal  author  of 
the  proposed  regulations  under  section 
755  is  Robert  Shaw  of  the  Legislation 
and  Regulations  Division  of  the  Office  of 
Chief  Ck)unsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 
Lawrence  B.  Gibbe. 
Commissioner  of  Internal  Revenue. 
[PR  Doc.  88-16096  Filed  7-15-88;  8:45  am] 
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VETERANS  ADMINISTRATION 

38  CFR  Part  21 

Veterans  Education;  Forfeiture  of 
Education  Benefits 

AQINCY:  Veterans  Administration. 
action:  Proposed  regulations. 

summary:  a  veteran  can  forfeit  his  or 
her  education  benefits  by  engaging  in 
subversive  activities  or,  in  limited 
circumstances,  committing  fraud  or 
treasonable  acts.  The  regulation 
concerning  forfeitiu*  of  education 
benefits  indicates  that  forfeiture  is 
governed  by  various  VA  regulations. 
However,  the  regulations  which  are 
referenced  do  not  deal  with  forfeiture. 
This  proposal  will  correct  that  error. 
DATES:  Comments  must  be  received  on 
or  before  August  17. 1988.  Comments 
will  be  available  for  public  inspection 
until  August  29, 1988. 


;  Send  written  conunents, 

suggestions,  or  objections  to  the 
Administrator  of  Veterans  Affairs 
(271A).  Veterans  Administration,  810 
Vermont  Avenue,  NW..  Washington.  DC 
20420.  All  written  conunents  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address,  between  the 
hours  of  8  a.m.  to  4:30  p.m..  Monday 
through  Friday  (except  hoUdays)  until 
August  29, 1988. 
FOn  FURTHER  INFORMATION  CONTACT: 

lune  C.  Schaeffer,  Assistant  Director  for 
Education  Policy  and  Program 
Administration,  Vocational 
Rehabilitation  and  Education  Service 
(225),  Department  of  Veterans  Benefits, 
(202)  233-2092. 

SUPHpSMCNTARV  mFORMATKNC  The  VA 
rarely  has  to  invoke  the  regulation 
dealing  with  forfeiture  of  education 
benefits.  Nevertheless,  it  is  a 
requirement  of  law.  If  the  regulation 
ever  has  to  be  invoked,  it  is  essential 
that  it  be  correct.  Accordingly,  the 
proposal  would  amend  S  21.4007  to  state 
the  correct  regulations  which  govern 
forfeitiue  of  benefits. 

The  VA  has  determined  that  this 
proposed  regulation  does  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291.  entitled  Federal  Regulation. 
The  regulation  will  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  AdminisU-ator  of  Veterans  Affairs 
has  certified  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the  proposed 
regulation,  therefore,  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulation  affects  only 
individuals.  It  will  have  no  significant 
economic  impact  on  small  entities,  i.e., 
small  businesses,  small  private  and 
nonprofit  organixations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.111. 


Liat  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  Claims,  Education,  Grant 
programs-education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  15. 1988. 
TlKHnas  K.  Tunuge, 

Administrator. 

PART  21-{  AMENDED] 

38  CFR  Part  21  is  proposed  to  be 
amended  by  revising  §  21.4007  to  read 
as  follows: 

$21.4007    Forfeiture. 

The  rights  of  a  veteran  or  eligible 
person  to  receive  educational  assistance 
allowance  or  special  training  allowance 
are  subject  to  forfeiture  under  the 
provisions  of  5§  3.900,  3.901  (except 
paragraph  (c)),  3.902  (except  paragraph 
(c)),  3.903,  3.904,  3.905  and  19.2  of  this 
chapter. 

(Authority:  38  U.S.C.  3503.  3504,  and  3505) 

[PR  Doc.  88-16019  Filed  7-15-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Part  242 

Federal  Acquisition  Regulation 
Supplement  Indirect  Cost  Rates 

agency:  Department  of  Defense  (DoD). 

ACTION:  Notice  of  withdrawal  of 
proposed  rule. 

summary:  The  proposed  rule  published 
at  52  FR  6177,  March  2, 1987  concerning 
proposed  changes  to  DFARS  Subpart 
242.7  to:  (a)  extend  the  auditor 
determination  of  final  indirect  cost  rates 
procedures  to  all  commercial  contractor 
locations  where  DoD  has  the 
predominant  interest  and  (b)  assign  the 
auditor  the  responsibility  for 
determining  billing  rates  for  all 
contractor  locations,  has  been 
withdrawn  by  the  Defense  Acquisition 
Regulatory  Council.  On  June  20, 1988  the 
Deputy  Secretary  of  Defense  directed 
that  the  responsibility  for  the 
determination  of  interim  billing  and  final 
indirect  cost  rates  at  major  contractor 
locations  be  assigned  to  the  Contracting 
Officer.  Therefore,  the  proposed  rule  is 
no  longer  necessary  and  is  hereby 
withdrawn.  Based  on  the  foregoing. 
DAR  Case  85-259  is  closed.  This  notice 
is  for  information  purposes  only.  No 
further  conunents  are  solicited  for  this 
action. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council.  (202)  697-7266. 
Charles  W.  Uoyd. 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

(FR  Doc.  88-16046  Filed  7-15-88;  8:45  am] 
BRUNO  CODE  SSIIMI-H 


48  CFR  Ch.  2,  Appendix  I 

Federal  Acquisition  Regulation 
Supplement;  Appendix  I,  DO  Form  250 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  and  request  for 
comments. 

summary:  The  Defense  Acquisition 
Regulatory  Council  is  considering  a 
change  to  Appendix  I  of  the  DFARS  that 
will  require  contractors  to  include  unit 
prices  on  DD  Form  250s  when  the  end 
item  will  be  shipped  to  a  contractor  as 
Government  Furnished  Property  (GFP). 

DATE:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
DAR  Council  at  the  address  shown 
below  no  later  than  September  16, 1988. 
to  be  considered  in  developing  a  final 
rule.  Please  cite  DAR  Case  88-12  in  all 
correspondence  related  to  this  subject 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary.  DAR  Council.  ODASD(P)/ 
DARS,  c/o  OASD(P&L)  (M&RS),  Room 
3D139,  The  Pentagon,  Washington.  DC 
20301-3062. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  (202)  697-7266. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Government  property,  in  recent  years, 
has  come  under  scrutiny  from  the  DoD 
Inspector  General,  the  General 
Accounting  Office,  and  Congress 
because  of  a  perception  of  property 
mismanagement  both  within  DoD  and  at 
DoD  contractors'  plants.  In  response,  the 
Office  of  the  Secretary  of  Defense 
initiated  a  Task  Force  to  develop  a  more 
effective  financial  accounting  and 
management  control  system  for 
Government  property.  This  proposed 
coverage  implements  one  aspect  of  the 
Task  Force  recommendations  for 
development  of  accounting  and 
management  systems  for  Government 
property  under  the  control  of 
contractors. 

Specifically,  the  contractor  will  be 
required  to  list  the  unit  price  on  DD  250s 
for  those  deliverables  which  will  be 


shipped  to  a  contractor  as  Government 
Furnished  Property  (GFP).  The  inclusion 
of  the  unit  prices  on  DD  Form  2508  is  a 
major  step  in  the  estabUshment  of  an 
improved  property  accounting  and 
management  system. 

Use  of  the  DD  Form  250  appears  to  be 
the  most  efi^ective  and  efficient  means  of 
establishing  this  reqiiirement  since  the 
DD  Form  250  is  already  a  contractual 
requirement  for  purposes  of  inspection 
and  acceptance,  and  the  unit  price 
would  already  be  established  in  Section 
B  of  the  contract.  Comments  are 
solicited  for  purposes  of  determining  if 
there  are  any  other  alternatives  that  can 
be  used  to  meet  this  requirement 

B.  Regulatory  Flexibility  Act 

The  proposed  coverage  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  because  most 
small  entities  do  not  have  contractual 
requirements  to  provide  end  items  as 
Government-Furnished  Property  to  other 
contractors. 

C.  Paperwork  Reduction  Act 

Contractors  must  already  provide  a 
lot  of  the  contractual  data  for  a  part  on 
the  DD  250.  The  contractor  already  has 
the  unit  price  information  available  bom 
its  contract  with  the  Government. 
Providing  the  unit  price  information 
encompasses  nothing  more  than  typing 
the  unit  price  amount  on  the  DD  250. 
This  is  considered  to  be  an  insignificant 
burden  and  therefore  not  subject  to 
OMB  approval  under  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  48  CFR  Chapter  2. 
Appendix  I 

Government  procurement. 
Charles  W.  Lloyd. 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

Therefore,  it  is  proposed  to  amend  48 
CFR  Chapter  2,  Appendix  I,  as  follows: 

1.  The  authority  citation  for  48  CFR 
Chapter  2,  Appendix  I,  continues  to  read 
as  follows: 

Autliority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

Appendix  I — Material  Inspection  and 
Receiving  Report 

1-301    [Amended] 

2. 1-301  is  amended  by  revising  under 
the  section  entitled  "Block  19" 
paragraph  (a)  to  read  as  follows: 

1-301    Preparation  Instructions. 
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Block  19— UNIT  PRICE.  The  contractor 
may,  at  his  optioiu  enter  unit  price*  on  atl 
MIRR  copies,  except  as  a  iniiiiniuiB. 

fa)  The  contractor  shaD  enter  larit  pricea  on 
all  MIRR  copiaa  for  eKh  iteM  of  paofwrty 
fabricated  or  acqaired  lor  the  GovuiMiinl 
and  delivered  to  a  contractor  as  GowenuBcnt- 
Furnished  Property  (GFP).  The  line  items 
(from  Block  150  shall  be  priced  using  the 
prices  from  Section  B  of  the  contract  or,  if  not 
availaMe,  estimated  prices.  The  aslimatcd 
prica  skontd  ba  the  contractaf's  eataswte  of 
what  the  itaaoa  will  cost  the  CovaramenL 
When  the  price  is  estimated,  enter  an  "E" 
after  the  unit  price. 
*         *         •         •         • 

[FR  Doc  a8^18M7  Filed  7-15-88: 8:45  am| 


DEPARTMENT  OF  TRAHSPORTATIOM 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  552 

Deniat  of  a  Petition  for  RulamaMng 

AQCNCV:  National  Hi^way  Tra£5c 
Safety  Administration  (NHTSA).  DOT. 
action:  Denial  of  a  petition  for 
rulemaking^ 

summary:  This  aotice  denies  a  petition 
filed  by  Leroy  Lanier  requesting  that  this 
agency  promulgate  a  rule  requiring 
vehicle  manufacturers  to  repair  or 
repurchase  defective  motor  vehicles 
from  consumers,  and  authorizing 
consumer  suits  to  enforce  that 
requirement  NHTSA  is  denying  this 
petition  because  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  already 
requires  manufacturers  to  provide  a 
remedy  for  defective  motor  vehicles. 
Section  154  of  that  Act  requires  • 
manufacturer  to  repair,  repurchase,  or 
replace  each  of  its  motor  vehicles  that  is 
determined  either  to  contain  a  safety- 
related  defect,  or  to  be  in 
noncompliance  with  a  Federal  motor 
vehicle  safety  standard.  Further,  the 
agency  lacks  the  authority  to  authorize 
consumers  suits. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  F.  Tilghman.  OfTice  of  Chief 


Counsel  National  Hi^way  TrafBc 

Safety  Administratioii.  400  Seventh 

Street  SW.,  Washington.  DC  20500^  (202) 

366-2992. 

SUPPLEMCNTARV  INFORMATION:  In  a 

petition  dated  October  16, 1987.  Mr. 
Leroy  Lanier  (petitioner)  requested  that 
the  National  Midway  TrafRc  Safety 
Administration  (NHTSA)  issue  a  mle  to 
protect  new  motor  vehicles  and  die  first 
purchasers  of  these  vehicles  (1)  by 
establishing  a  repair  or  repurchase 
remedy  for  consumers  whose  vehicles 
are  found  to  be  defective,  and  (2)  by 
authorizing  consumers  to  file  civil 
actions  to  enforce  that  lemedy.  The 
petitkner  suggested  that  NHTSA  SMidel 
this  rule  after  section  111  (a)  and  (b)  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (Vehicle  Safety  Act).  (15 
U.S.C  1400  (a)  and  (b).)  That  provision 
creates  a  remedy  for  distributors  or 
dealers  who  purchase  nonconpiying  or 
defective  motor  vehicles  ftom  a 
manufacturer  or  distributor.  If  a  new 
motor  v^icle  purchase  and  possessed 
by  a  distributor  or  dealer  is  found  either 
to  be  in  noncompliance  or  to  contain  a 
safety  defect,  then  the  party  fraaa  whom 
the  distributor  or  dealer  purchased  the 
vehicle  either  must  repurchase  it  or 
furnish  the  parts  necessary  to  resoady 
the  noncomphance  or  defect  U  the 
manufacturer  or  distributor  elects  the 
latter  course,  then  it  also  must 
reimburse  the  distributor  or  dealer  both 
for  the  reasonable  value  of  installing  the 
parts,  and  for  a  prorated  percentum  of 
the  distributor's  or  dealer's  selling  price 
of  the  vehicle.  If  the  manufacturer  or 
distributor  refuses  to  comply  with  these 
requirements,  then  the  buyer  is 
authorize  to  sue  the  seller  to  recover 
actual  damages,  court  costs,  and 
reasonable  attorney's  fees. 

In  support  of  his  petition,  Mr.  Lanier 
included  addenda  documenting  a  history 
of  his  experience  with  a  model  jrear  1984 
vehicle,  including  information  of  various 
remedial  actions  be  pursued  widiin  the 
private  community. 

NHTSA  is  denying  Mr.  Lanier's 
petition  for  several  reasons.  First  moch 
of  the  redress  he  seeks  already  is 
provided  in  the  Vehicle  Safety  Act 


Sections  151-154  of  the  statute  stats,  im 

pertinent  part  that  if  either  (1)  a  vehicle 
manufacturer  or  (2)  the  Secretary  of 
Transportation  determine  that  a  motor 
vehicle  does  not  comply  with  a  Federal 
safety  standard,  or  contains  a  safiety- 
related  defect,  the  manufacturer  most 
notify  the  vehicle's  owner  or  most 
recent,  known  purchaaer.  and  sofiply 
one  of  the  following  remedies: 

(a)  Repair  the  vehicle;  •    '  •    • 

(b)  Replace  the  vehicle  without  charge 
with  an  identical  or  reasonably 
equivalent  vehicle;  or 

(c)  Refund  the  vehicle's  purchase  price 
in  full,  less  a  reasonable  aUowance  for 
depreciation. 

While  the  statute  attaches  some  other 
conditions  to  the  operation  of  these 
remedy  provisions,  it  essentially 
supplies  the  relief  that  the  petitioner  is 
seeking,  with  repect  to  safety-related 
problms.  The  statute  does  not  authorize 
the  agency  to  direct  these  remedies 
when  the  alleged  defect  does  not  relate 
to  safety.  The  Vehicle  Safety  Act  also 
authorizes  the  agency  to  seek  judicial 
enforcement  of  the  vehicle 
manufactiu^r's  notification  and  remedy 
obligations. 

Second,  the  agency  lades  the  authority 
to  authorize  consumer  to  seek  judicial 
enforcement  of  a  manufacturer's  remedy 
obligations.  Only  Congress  may  provide 
that  authority.  Congress  did  not  provide 
that  authority  in  enacting  the  mandatory 
recall  and  remedy  provisions  in  1974.  It 
did,  however,  authorize  any  interested 
person  to  petition  the  agency  to  hold  a 
hearing  on  the  question  of  whether  a 
manufacturer  has  reasonably  met  his 
recall  and  remedy  obligations. 

For  the  preceding  reasons,  NHTSA 
denies  Wlr.  Lanier's  petition. 

(Sees.  103. 119,  Pab.  L  80^583. 80  Stat.  718.  fl5 
U.S.C.  1392. 1407):  delegations  of  aathority  at 
48CFR1J») 

baned  on  ]nly  12, 1988. 
Barry  Felrice, 

Associate  Adauiiistmor  for  RulemakJng. 
[FR  Doc.  88-16088  Filed  7-1S-88:  Mi  ami 
siujwo  coot  «a»a  sa  m 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Design  Criteria  and  Operational 
Performance  Specifications  for  Grain 
Constitiient  Measuring  Inatruments 
Using  Near  Infrared  Spectroscopy 

AGENCY:  Federal  Grain  Inspection 
Service.  USDA. 

action:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Administrator  of  the  Federal  Grain 
Inspection  Service  (FGIS)  has 
tentatively  approved  and  is  requesting 
comments  on  "Design  Criteria  and 
Operational  Performance  Specifications 
for  Grain  Constituent  Measuring 
Instruments  Using  Near  Infrared 
Spectroscopy."  This  notice  also  provides 
information  concerning  procedures  that 
FGIS  will  follow  in  approving  such 
equipment. 

DATES:  Comments  to  be  postmarked  on 
or  before  August  15, 1988. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Lewis  Lebakken, 
)r..  Management  Improvement  and 
Information  Programs,  USDA,  FGIS, 
Room  0628  South  Building,  P.O.  Box 
96454.  Washington,  DC  20090-6454, 
telephone  (202)  475-3428. 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  14th  & 
Independence  Avenue.  SW., 
Washington,  DC,  during  regular 
business  hours. 

SUPPLEMENTARY  INFORMATION:  The 
FGIS  Type  Evaluation  Handbook 
instructions  require  that  prior  to  the 
establishment  of  new  or  amended 
design  criteria  and  performance 
standards  for  grain  inspection  or 
sampling  equipment,  comments  shall  be 
solicited  by  publishing  a  notice  in  the 
Federal  Register.  This  notice  is 


published  in  accordance  with  those 
instructions.  Interested  parties  may 
obtain  copies  of  the  design  criteria  and 
operational  performance  specifications 
from:  Federal  Grain  Inspection  Service, 
Standardization  Division,  Quality 
Control  Branch,  P.O.  Box  20285,  Kansas 
City,  MO  64195  (816)  374-7585. 

The  Administrator  has  tentatively 
approved  new  design  criteria  and 
performance  standards  for  grain 
inspection  and  sampling  equipment 
using  near  infrared  spectroscopy  and  is 
seeking  comments  concerning  the 
criteria  and  standards  from  the  public. 

We  believe  it  is  vitally  important  to 
formally  adopt  new  design  criteria  as 
soon  as  possible,  and  to  immediately 
begin  the  process  of  approving  near 
infrared  spectroscopy  instruments  for 
the  determination  of  oil,  protein,  and 
moisture  in  soybeans. 

Companies  requesting  approval  of 
equipment  for  use  in  official  inspection 
shall  submit  their  requests  to  the  Quality 
Control  Branch,  Standardization 
Division,  P.O.  Box  20285,  Kansas  City, 
MO  64195  in  accordance  with  the 
procedures  detailed  in  the  Type 
Evaluation  Handbook.  Copies  of  the 
Type  Evaluation  Handbook  are 
available  from  the  Standardization 
Division. 

Because  of  limited  facilities  and  staff 
and  the  urgency  of  approving  such  near 
infrared  spectroscopy  instruments, 
requests  for  approval  by  FGIS  of  these 
instruments  will  take  priority  over  all 
other  approval  requests  between  )uly  1. 
1988,  and  March  1, 1989.  Any 
manufacturer  or  representative  seeking 
approval  of  near  infrared  spectroscopy 
instrumentation  for  official  inspection  of 
soybeans  by  March  1, 1989,  shall  submit 
a  request  for  type  evaluation  by 
September  1. 1988.  Two  instruments  of 
each  model  accepted  for  type  evaluation 
shall  be  made  available  to  the  Quality 
Control  Branch  by  October  1, 1988. 
Companies  will  be  limited  to  two 
models  each  in  the  initial  tests 
commencing  October  1. 1988. 

Date:  ]uly  12. 1988. 
W.  Kirk  MiUer, 
Administrator. 
[FR  Doc.  8»-16027  Filed  7-15-68:  8:45  am] 
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Forest  Service 

Woewodski  Island  Implementation 
Analysis;  Tongass  National  Forest,  AK 

AGENCY:  Forest  Service,  USDA. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  the  Implementation  Analysis  of 
Woewodski  Island  on  the  Petersburg 
Ranger  District.  The  Notice  of  Intent  for 
this  project,  which  was  formerly  called 
the  Whiskey  Timber  Sale  EIS,  was 
published  in  Federal  Register  (Vol.  51, 
No.  91)  on  May  12, 1986.  This  Notice  of 
Intent  revises  the  Whiskey  Timber  Sale 
notice  to  refiect  the  expanded  scope  of 
the  EIS  and  update  for  issuing  the  Final 
EIS. 

ADDRESSES:  Written  conunents  and 
suggestions  concerning  the  analysis 
should  be  sent  to  Peter  M.  Tennis, 
Petersburg  District  Ranger,  Stikine  Area. 
Tongass  National  Forest,  P.O.  Box  132a 
Petersburg.  Alaska  99833,  by  October  31. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  David  C. 
Schmitt,  Timber  Management  Assistant 
Petersburg  Ranger  District,  Stikine  Area. 
Tongass  National  Forest  phone  907- 
772-3871. 

SUPPLEMENTARY  INFORMATION:  An 
environmental  analysis  was  done  for  the 
Whiskey  Timber  Sale  which  considered 
a  range  of  action  alternatives  and  a  "No 
Action"  alternative.  This  analysis  was 
documented  in  an  Environmental 
Assessment  (EA)  in  April,  1985. 
Alternative  locations  for  a  Log  Transfer 
Facility  (LTF)  were  also  considered  and 
documented  in  the  same  EA.  This 
facility  will  allow  equipment  to  be 
landed  on  the  island  and  logs  to  be 
transferred  from  land  to  saltwater  and 
subsequently  towed  to  a  mill. 

Extensive  scoping  and  public  review 
occurred  over  a  14  month  period  during 
IDT  analysis  of  sale  alternatives  and 
preparation  of  the  EA.  The  original 
analysis  indicated  that  the  proposed 
project  would  not  have  a  significant 
efiect  on  the  human  environment  The 
decision  to  prepare  an  Environmental 
Impact  Statement  for  Woewodski  Island 
was  made  after  considering  public 
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comments  received  througii  the  scopfng 
process. 

Additional  public  involvement  and 
review  took  place  while  the  EIS  was 
being  prepared.  A  Draft  EIS  for 
Woewodski  Island  was  issued  on  June  1, 
1987.  It  considered  a  "No  ActioB** 
alternative  and  a  range  of  action 
alternatives  that  would  harvest  from  10 
to  40  MMBF  of  timber  and  associated 
road  construction.  A  foraial  public 
comment  period  followed  the  release  of 
the  Draft  EIS  from  June  1  to  August  15. 
1987.  A  notice  of  availability  for  the 
Draft  EIS  was  published  in  the  Fadatal 
Register  (Vol.  52.  No.  118)  on  June  19. 
1987. 

Federal.  State,  and  local  agencies; 
potential  purchasers;  aiwl  other 
individuals  or  organizations  who  have 
been,  or  who  may  be,  interested  in.  or 
affected  by,  the  decision  were  invited  to 
participate  in  tlie  scoping  piDceas  for 
both  the  EA  and  the  EIS. 

The  Final  EIS  is  scheduled  to  be 
comi^ted  by  October  1988.  The  Forest 
Service  is  reqaired  to  respond  in  the 
Final  EIS  to  the  comments  received 
during  the  review  period  for  the  Draft 
EIS  (40  CFR  1503.4).  The  re^K>nsible 
official  will  consider  the  comments, 
responses,  disclosure  of  environmental 
consequences,  and  applicable  laws. 
regulations,  and  policies  is  making  a 
decision  regarding  this  proposal.  The 
responsible  official  will  document  the 
decision  and  rationale  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  211.1& 

Douglas  K.  Barber,  Forest  Supervisor. 
Stikine  Area.  Tongass  National  Forest. 
Petersburg,  Alaska,  is  the  responsible 
official. 

DongUa  K.  Barber. 
Forest  Supervisor. 

Date:  )uly  8. 198S. 
[FR  Doc.  88-ieOlZ  Filed  7-15-88: 8:45  ami 
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DEPARTMENT  OF  COIIMERCE 

Agency  Form  Under  Review  by  th« 
Office  of  ManaoenMnt  and  Budget 
(0MB) 

DOC  has  sobmined  to  OMB  for 
clearance  the  followiiig  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Caribbean  Basin  Initiative 
Investment  Survey. 

Form  Numbers:  Agency^rrA-734P, 
OMB— 0625-0193. 


Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  200  respondents;  67  reporting 
hours. 

Average  Hours  Per  Response:  20 
minutes. 

Needi  and  Uses  As  a  member  of  the 
Operations  Subcommittee  for  the 
Interagency  Caribbean  Basin  Initiative 
(CBI)  Task  Force,  the  International 
Trade  Administration  (ITA)  is 
responsible  for  implementing  the  survey. 
This  survey  of  companies  that  have 
made  equity  investment  in  CBI 
beneficiary  countries  (1)  measures  the 
impact  and  effectiveness  of  U.S.  and 
Caribbean  government  investment  and 
trade  promoHon  programs.  (2)  identifies 
problems  and  opportunities  b^  country 
and  industrial  sector,  and  (3)  indicates 
where  additional  effort  is  reqaired  to 
achieve  the  goals  outlined  by  the 
President's  Caribbean  Basin  Initiative. 

Affected  Public:  Businesses  or  other 
for  proflt;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Vohmtary. 

OMB  Desk  Officer  John  Ctiflm,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  6622. 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated  )uly  11. 198a 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  88-16066  Filed  7-15-88. 8:45  am] 
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Foraign-TrMi*  ZboM  Board 

lOrtfar  No.  3891 

Resohitfon  and  Ordar  Approving  ttia 
Application  of  tna  Coniiiiunlly 
Davetepwnt  Foundation  for  a 
ForaignTrade  Zona  In  Findiay,  OH, 
and  a  Subiona  al  Snaa  In  FIndlay  and 
Moraina.  OH 

Resolution  and  Order 

Proceedings  of  the  Foreign-Trade  Zones 
Board.  Washington,  DC. 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  January 
18. 1934,  as  amended  (19  U.S.C.  81a- 


81u}.  the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order 

The  Board,  having  considered  the 
matter,  hereby  orders:  After 
consideration  of  the  application  of  the 
Community  Development  Foundation, 
an  Ohio  non-profit  corporation,  filed 
with  the  Foreign-Trade  Zones  Board  (the 
Board)  on  October  7. 1986,  requesting  a 
grant  of  authority  for  establishing, 
operating,  and  n^intaining  a  general- 
purpose  foreign-trade  lone  in  Findiay. 
Ohio.  ad)acent  to  the  Toledo  Customs 
port  of  entry,  and  spedal-purpoee 
subzone  sites  at  the  tire  manufacturing 
plant  of  Cooper  Tire  and  Rubber 
Company  in  Findiay.  Ohio,  and  at  its 
distribution  facility  in  Moraine,  Ohio, 
the  Board,  finding  that  the  requirements 
of  the  Foreign-Trade  Zones  Act,  as  • 
amended,  and  the  Board's  regulations 
are  satisfied,  and,  finding  that  the 
general-purpose  zone  proposal  is  in  the 
public  interest,  and  that  the  special- 
purpose  subzone  proposal  would  in  the 
public  interest  if  approval  were  given 
subject  to  certain  restrictions,  approves 
the  general-purpose  zone  and  approves 
the  special-purpose  subzone  subject  to 
the  following  conditions: 

1.  Cooper  Tire  shall  elect  privileged 
foreign  status  (19  CFR  146.65)  on  foreign 
steel  tire  cord  (not  classifiable  as  a 
textile  product)  and  foreign  steel  mill 
products  prior  to  manipulation  or 
manufacturing,  if  the  same  items  are 
being  produced  by  a  domestic  plant. 

2.  Cooper  Tire  shall  make  Customs 
entry  for  consumption  on  any  foreign 
textile  products,  including  polyester  tire 
cord,  prior  to  admission  into  the 
subzone  for  manipulation  or 
manufacturing,  so  that  there  will  be  no 
exemption  frmn  quota,  visa  or  license 
requirements  applicable  to  foreign 
textile  products  in  the  svbeone. 

3.  Coapa  Tire  shall  elect  privileged 
foreign  status  on  any  foreign 
merchandise  that  is  subject  to 
antidumping  or  countervailing  duty 
orders  at  the  time  of  admission  to  the 
subzone. 

As  the  general-porpose  lone 
proposal  involves  open  space  on  which 
buildings  may  be  constructed  by  parties 
other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to 
permit  the  erection  of  such  buildings, 
pursuant  to  S  400.815  of  the  Board's 
regulations,  as  are  necessary  to  carry 
out  the  zone  proposal,  providing  that 
prior  to  its  granting  such  permission  it 
shall  luave  the  concurrences  of  the  kical 
District  Director  of  Customs,  the  U.S. 
Army  District  Bogineer.  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall 
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notify  the  Board  for  approval  prior  the 
the  commencement  of  any 
manufacturing  operation  within  the 
general-purpose  zone.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board  is  hereby 
authorized  to  issue  a  grant  of  authority 
and  appropriate  Bocud  Order. 

Foreign-Tkade  Zones  Board, 
Washingtoa,  DC 

Grant  To  Establish,  Operate,  and 
Maintain  a  Foreign-Trade  Zone  in 
Findiay.  Ohio,  With  Subzone  Sites  in 
Findiay  and  Moraine,  Ohio 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  *To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Community 
Development  Foundation  (the  Grantee), 
an  Ohio  non-profit  corporation,  has 
made  application  (filed  October  7, 1986, 
FTZ  Docket  31-86,  51  FR  37617)  in  due 
and  proper  form  to  the  Board,  requesting 
the  establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  in 
Findiay.  Ohio,  adjacent  to  the  Toledo 
Customs  port  of  entry,  and  a  special- 
purpose  subzone  for  the  tire 
manufacturing  and  distribution  facilities 
of  Cooper  Tire  and  Rubber  Company  in 
Findiay  and  Moraine,  Ohio; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  (15  CFR  Part  400) 
would  be  satisfied  and  that  the  proposal 
would  be  in  the  public  interest  if 
approval  is  given  subject  to  the 
condition  in  the  resolution 
accompanying  this  action: 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone  and  subzone, 
designated  on  the  records  of  the  Board 
as  Zone  No.  151  and  Subzone  No.  151A, 
at  the  locations  mentioned  above  and 
more  particularly  described  on  the  maps 
and  drawings  accompanying  the 
appUcation  in  Exhibits  IX  and  X,  subject 
to  the  provisions,  conditions,  and 
restrictions  of  the  Act  and  the 


regulations,  and  to  those  stated  in  the 
resolution  accompanying  this  action, 
and  also  to  the  following  express 
conditions  and  limitations: 

Operation  of  the  foreign-trade  zone 
and  subzone  shall  be  commenced  by  the 
Grantee  within  a  reasonable  time  from 
the  date  of  issuance  of  the  grant,  and 
prior  thereto  the  Grantee  shall  obtain  all 
necessary  permits  fit)m  federal,  state, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  and  subzone  sites 
in  the  performance  of  their  official 
duties. 

The  grant  does  not  include  authority 
for  manufacturing  within  the  general- 
purpose  zone,  and  the  Grantee  shall 
notify  the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operations  within  the  general-purpose 
zone,  and  any  new  manufacturing 
within  the  subzone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  n.  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington,  DC,  this  6th  day 
of  July  1988,  pursuant  to  Order  of  the 
Board. 

Foreign-Trade  Zones  Board. 

C.  William  Vxity. 

Chairman  and  Executive  Officer. 

Attest: 
John ).  Da  Ponte.  ]t„ 
Executive  Secretary. 
(FR  Doc.  88-16007  Filed  7-15-88;  8:45  am) 
BILUNO  COOC  3SW-OS-M 
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Propoaed  Foraign-Trada  Zona, 
Muakogaa,  OK;  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Muskogee  City-County 
Port  Authority  (Port  Authority), 
requesting  authority  to  establish  a 


general-purpose  foreign-trade  zone  in 
Muskogee,  Oklahoma,  within  the 
Muskogee  Station  of  the  Tulsa  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  June  28. 
1988.  The  Port  Authority  is  authorized  to 
make  the  proposal  under  Title  81. 
section  1106.  of  the  Oklahoma  Statutes. 

The  proposed  general-purpose  foreign- 
trade  zone  will  involve  14  acres  located 
within  the  Port  Authority's  industrial 
park  at  the  Port  of  Muskogee  at  Port  & 
Industrial  Park  Service  Road  and  the 
Port  Access  Road.  The  site  contains 
over  94,000  square  feet  of  storage  space 
for  warehousing  operations. 

llie  application  contains  evidence  of 
the  need  for  zone  services  in  the 
Muskogee  area.  Several  firms  have 
indicated  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
of  paper  products,  machinery  and  parts, 
gauges  and  lighting  equipment.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  will  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Pucdnelli, 
Foreign-Trade  Zones  Staff.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230:  Paul  Rinuner,  Deputy 
Assistant  Regional  Commissioner,  U.S. 
Customs  Service,  Southwest  Region, 
5850  San  Felipe  Street,  Houston,  Texas 
77057-3012;  and  Colonel  Frank  M. 
Patete,  District  Engineer,  U.S.  Army 
Engineer  District  Tulsa,  P.O.  Box  61. 
Tulsa,  Oklahoma  74121-0061. 

As  part  of  its  investigation,  the 
examiners,  committee  will  hold  a  public 
hearing  on  August  10. 1988,  begiiming  at 
1  pjn.,  at  Meeting  Room  "B,"  Muskogee 
Civic  Center. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearing. 
Persons  wishing  to  testify  should  notify 
the  Board's  Executive  Secretary  in 
writing  at  the  address  below  or  by 
phone  (202/377-2862)  by  August  1. 
Instead  of  an  oral  presentation,  written 
statements  may  be  submitted  in 
accordance  with  the  Board's  regulations 
to  the  examiners  conmiittee,  care  of  the 
Executive  Secretary,  at  any  time  from 
the  date  of  this  notice  through 
September  9, 1988. 

A  copy  of  the  application  and 
accompanying  exhibits  «vill  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  locations: 


BEST  COPY  AVAILABLE 
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Muskogee  City-County  Port  Authority 
Offices,  Rt.  6.  Port  sa  Muskogee, 
Oklahoma  74401 

OfRce  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  1529, 
14tn  and  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20230. 

Dated:  July  11. 1968. 
lohn  |.  Da  Ponls,  Jr.. 

Executive  Secretary. 

|FR  Doc.  88-16088  Filed  7-15-68;  8:45  am] 
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National  Butmu  of  Standard* 
(Docket  No.  80335-8138] 

NBS  Manufacturing  Toclmoiogy 
Centers  Program 

aqency:  National  Bureau  of  Standards, 
Commerce. 

ACTION:  Notice:  Announcing  program  to 
fund  cooperative  agreements  for 
manufacturing  technology  centers. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  of  a 
Program  to  fund  Cooperative 
Agreements  for  Manufacturing 
Technology  Centers.  The  National 
Bureau  of  Standards  (NBS)  is 
establishing  a  special  Program  for 
Manufacturing  Technology  Centers  to 
provide  seed  money  and  technical 
assistance  on  a  one-time  basis  to  assist 
non-profit  organizations. 

Closing  Date  for  Applications: 
Applications  will  be  accepted  until 
September  16, 1988. 
ADDRESS:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
their  proposal  along  with  the  Standard 
Form  424  as  referenced  under  the 
provisions  of  Attachment  M  of  OMB 
Circular  A-110  to:  NBS  Manufacturing 
Technology  Centers  Program,  National 
Engineering  Laboratory,  National 
Bureau  of  Standards,  Room  B-119, 
Technology  Building,  Gaithersburg,  MD 
20899. 

FOR  FURTHER  INFORMATKMI  CONTACn  To 
receive  additional  Program  information 
telephone  Dr.  )ohn  W.  Lyons,  Director  of 
the  National  Engineering  Laboratory, 
(301)  975-2300. 

SUPPLEMENTARY  INFORMATION:  The 
National  Bureau  of  Standards  will 
provide  one-time  seed  money  to  not 
more  than  three  non-profit  organizations 
for  the  operation  of  Manufacturing 
Technology  Centers  (MTC)  serving 
different  U.S.  geographic  regions.  The 
goal  of  the  Manufacturing  Technology 
Centers  is  to  accelerate  the  transfer  of 
advanced  manufacturing  technology  to 
U.S.  industry  (especially  small  and 


medium-sized  companies)  and  to  assist 
firms  in  improving  their  productivity  and 
competitiveness.  Each  center  will  bie 
capable  of  applying  advanced 
manufacturing  techniques  to  the  needs 
of  manufacturers  located  in  its  region 
and  demonstrate  its  capability  to 
transfer  specific  advanced 
manufacturing  technologies  developed 
at  the  National  Bureau  of  Standards' 
Automated  Manufacturing  Research 
Facility.  Applicants  must  identify  the 
technologies  to  be  demonstrated  and 
transferred  by  the  proposed  center. 

To  accomplish  the  technology  transfer 
mission  effectively,  each  center  shall  be 
active  in  assisting  the  adoption  of 
advanced  manufacturing  techniques  by 
U.S.  industry.  Each  center  shall  work 
with  firms  within  its  region  to  improve 
their  manufacturing  and  process 
capabilities.  The  services  of  the  center 
shall  be  available  to  firms  located  in  its 
state,  in  its  region,  and  elsewhere.  Also, 
each  center  is  expected  to  amplify 
(leverage)  its  regional  efforts  so  its 
technology  transfer  experience  will  have 
national  impact. 

The  transfer  of  pragmatic  technology 
applications  is  the  primary  objective 
rather  than  performance  of  basic 
research.  This  task  requires  that  tiach 
center  must:  (1)  Inform  and  educate  the 
industrial  firms  in  its  region:  (2) 
demonstrate  the  applicability  of 
advanced  technology  to  these  firms;  (3) 
actively  assist  firms  to  evaluate  their 
requirements:  (4)  assist  writh 
implementation  of  desired  applications; 
(5)  support  work  force  training  and 
retraining;  and  (6)  amplify  appropriate 
transfer  experiences  to  a  relevant 
national  audience.  Each  center  shall 
operate  as  an  active  agent  in 
precipitating  technology  transfer,  rather 
than  operating  as  a  passive  agent  that 
only  provides  information. 

Each  MTC  will  be  operated  by  a 
nonprofit  organization  which  already 
may  exist  or  may  be  incorporated 
specifically  for  this  purpose.  NBS  will 
support  the  operating  budget  of  each 
center  for  the  purpose  of  carrying  out 
this  program  on  an  equal  matching- 
funds  basis  with  the  host  organization 
providing  the  remaining  financial 
support.  The  matching  share  must  meet 
the  criteria  in  Attachment  E  of  OMB 
Circular  A-110.  The  fimds  provided  by 
NBS  may  be  used  for  capital  and 
operating  and  maintenance  expenses. 
NBS  will  provide  technical  and  financial 
support  for  the  Program,  and  will  assist 
each  center  with  its  planning  and 
implementation  activities  for  this 
Program  during  the  time  that  the  centers 
are  receiving  seed  monies.  NBS  will 
monitor  the  performance  of  each  center 
in  meeting  its  technology  transfer 


mission  and  in  fulfilling  its  fund- 
matching  requirements  for  this  Program. 

A  national  competition  will  be  held 
during  1988  to  make  the  Operating 
Awards.  It  is  anticipated  that  up  to  three 
Operating  Awards  of  up  to  $1.5  million 
each  will  be  made.  The  amount  of  NBS 
investment  in  each  Program  will  depend 
upon  the  particular  requirements  and 
plans  for  the  Program,  as  well  as  the 
availability  of  NBS  funds.  No  further 
appropriations  will  be  sought  for  this 
Ingram. 

The  purpose  of  the  Manufacturing 
Technology  Centers  Program  is  to 
accelerate  the  diffusion  of  productivity- 
enhancing  advanced  manufacturing 
technology  to  U.S.  industry  (especially 
small  and  medium-sized  companies). 
This  purpose  will  be  achieved  through 
the: 

(1)  Rapid  transfer  to  industry  of  new 
specific  advanced  manufacturing 
technologies  including  those  developed 
at  the  NES  Automated  Manufacturing 
Research  Facility; 

(2)  Active  participation  from  industry, 
universities,  Federal/State  government, 
and  NBS  in  the  Program: 

(3)  Efforts  to  make  new  manufacturing 
technology  and  processess  available 
and  usable  by  U.S.-based  industries, 
especially  small  and  medium-sized 
companies: 

(4)  Dissemination  of  scientific, 
engineering,  and  management 
information  about  manufacturing  to 
industrial  firms  including  small  and 
medium-sized  manufacturing  companies: 
and 

(5)  Utilization  where  appropriate  of 
the  technical  expertise  and  capability 
that  exist  in  Federal  laboratories  other 
than  NBS,  when  centers  and  the 
laboratories  find  it  to  be  in  their  mutual 
interest. 

Proposal  Review  ProceM 

NBS  will  provide  all  proposals  to  a 
Merit  Review  Panel  organized  by  the 
National  Research  Council  which  will 
evaluate  the  proposals.  NBS  will 
consider  the  evaluations  of  the  Merit 
Review  Panel  and  make  a  selected 
number  of  Operating  Awards,  to  the 
extent  feasible  and  within  limitations  of 
available  funds.  Applications  should  be 
in  sufficient  detail  to  permit  NBS  to 
evaluate  the  proposal  under  the  criteria 
set  forth  in  the  six  general  categories 
below: 

fa)  Program  Relevance 

(1)  The  specific  advanced 
manufacturing  technologies  including 
those  developed  at  the  NBS  Automated 
Manufacturing  Research  Facility  which 
will  be  demonstrated  and  transferred  to 


'JJii^JfAVA  VHfVJTp:' 


Federal  Regbter  /  Vol  53.  No.  137  /  Monday.  July  18.  1988  /  Notices 


27061 


a  wide  range  of  companies  and 
enterprises  in  the  region  and  whenever 
possible,  small  and  medium-size 
manufacturers. 

fb)  Technical  Capability 

(1)  Relevant  experience  and  education 
of  the  fiin-time  key  technical  staff. 

(2)  Adequacy  of  the  facilities  and 
equipment  to  support  the  proposed 
Program. 

(3)  Proximity  and  availability  of  staff 
to  service  the  targeted  industrial  base. 

(4)  Adequacy  of  the  work  force 
training  and  retraining  activites. 

(5)  Relevance  of  the  applicants 
technical  capabilities  to  the  needs  of  the 
regional  industrial  base. 

(cj  Market  Requirements 

(1)  Appropriateness  of  the  regional 
target  user  groups;  Le..  the  identification, 
analysis,  and  justification  of  the  regional 
industries  to  be  served.  This  includes  an 
assessment  of  the  needs  and  receptivity 
of  these  groups  to  technology  transfer 
efforts. 

(2)  Appropriateness  and  potential 
effectiveness  of  the  Program  in 
producing  technology  transfer  to  the 
target  industries.  Where  the  service  area 
of  the  center  includes  firms  from  other 
states,  the  approach  for  linking  with 
these  states  to  serve  these  maricets 
should  be  detailed. 

(3)  Appropriateness  of  national 
audience;  i.e.,  identification,  and 
analysis  of  national  audience  that  would 
be  most  usefully  served. 

(4)  Appropriateness  and  effectiveness 
of  the  center's  programs,  plans,  and 
mechanisms  (e.g.,  plan  for  allocating 
intellectual  property  rights)  for 
producing  technology  transfer  to  a  larger 
national  audience. 

(5)  Budget,  personnel,  and  facility 
allocations  to  the  program  activities. 

(d)  Regional  Relationships 

(1)  Demonstrated  linkages  with 
regional/state/local  economic 
development  and  extension 
organizations. 

(2)  Demonstrated  linkages  with 
regional  industrial,  educational,  and 
training  organizations. 

(3)  Demonstrated  interest  of  the  region 
(local,  state,  industrial,  or  other  entities) 
in  improving  its  manufacturing 
capabilities. 

(4)  Geographic  location  of  the 
proposed  center  vis-a-vis  the 
concentration  of  target  industries,  the 
location  of  other  centers  and  similar 
Programs  and  the  technical  focus  of  the 
other  centers.  ' 


(ej  Organization  and  Management  Staff 

(1)  Appropriateness  of  the  legal  and 
organizational  structure  proposed  for 
facilitating  technology  transfer. 

(2)  Appropriateness  of  the  full-time 
staffing  levels  of  management  and 
technical  personnel,  and  the  quality  of 
this  stafTs  manufacturing,  mariceting. 
and  technology  transfer  experience. 

(3)  Record  among  the  management 
team  for  attracting  top  personnel  and  for 
raising  funds  with  industry,  industrial 
associations,  and  state/local 
governmental  bodies. 

(4)  RecOTd  of  the  management  team  in 
building  successful  organizations  and 
the  team's  commitment  to  tedmology 
transfer. 

(f)  Funding 

(1)  Stability  and  duration  of  the 
Applicant's  matching  funding 
commitments. 

(2)  Percent  of  operating  costs 
guaranteed  by  the  Applicant 

(3)  Ability  to  continue  to  operate 
when  NBS  funds  terminate. 

The  enumerated  criteria  will  be 
equally  wei^ted.  To  be  considered  for 
an  Operating  Award,  a  proposal  must 
receive  at  least  70  percent  of  the 
evaluation  points  from  each  of  the 
categories  above. 

Additional  Requirements 

Applicants  are  reminded  that  a  false 
statement  may  be  grounds  for  denial  or 
termination  of  fimds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  Except  where  declared 
by  law  or  approved  by  the  head  of 
agency,  no  award  of  Federal  funds  shall 
be  made  to  an  applicant  who  is 
delinquent  on  a  Federal  debt  until  the 
delinquent  account  is  made  current  or 
satisfactory  arrangements  are  made 
between  affected  agencies  and  the 
debtor.  The  grantee  will  administer  the 
grant  in  accordance  with  OMB  Circular 
A-110. 

Classification 

This  dociunent  is  not  a  major  rule 
requiring  a  regulatory  analysis  under 
Executive  Order  12291  because  it  will 
not  have  an  annual  impact  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
or  prices  for  any  group,  nor  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maricets.  It  is  not  a 
major  federal  action  requiring  an 
environmental  assessment  under  the 
National  Environment  Policy  Act.  The 
NBS  Manufacturing  Technology  Centers 


Program  does  not  involve  the  mandatory 
payment  of  any  matching  funds  from  a 
state  or  local  government,  and  does  not 
affect  directly  any  state  or  local 
government.  Accordingly,  NBS  has 
determined  that  Executive  Order  12372 
is  not  applicable  to  the  NBS 
Manufacturing  Technology  Centers 
program.  This  notice  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12812.  This  notice  ccmtains  a 
collection  of  information  requirements 
subject  to  the  Paperwork  Reduction  Act 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  under 
control  number  0693-0005  for  use 
through  September  1989.  The  NBS 
Manufacturing  Technology  Centers 
Program  is  being  carried  out  under  the 
authority  of  15  U.S.C.  1525, 15  U.S.C. 
3705  and  3706,  and  Department  of 
Commerce  Organization  Order  30-2A. 
Ernest  Ambler, 

Director,  National  Bureau  of  Standards. 
Dated:  fuiy  12, 1988. 

[PR  Doc.  88-16035  Filed  7-15-88: 8:45  am] 

BttXING  COOC  ISIO-tS-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Paul 
Copenhagen  From  an  Ol)|ection  by  tlie 
New  York  State  Department  of  State 

agency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Notice  of  appeaL 

On  April  4, 1988,  the  Secretary  of 
Commerce  received  a  notice  of  appeal 
from  Paul  Copenhagen  (Appellant). 
Appellant  is  appealing  to  the  Secretary 
under  section  307(c)(3)(A)  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA). 
16  U.S.C.  1456(c)(3)(A),  and  the 
Department's  implementing  regulations, 
15  CFR  Part  930.  Subpart  H.  The  appeal 
arises  from  an  objection  by  the  New 
York  State  Department  of  State  to 
Appellant's  consistency  certification  for 
the  construction  of  a  retaining  wall  in 
Greece,  New  York,  on  Lake  Ontario. 

On  May  23. 1988,  the  Department 
received  a  request  from  Appellant  for  a 
stay  of  the  appeal  pending  negotiations 
with  the  State.  The  State  had  no 
objection,  and  the  Department 
accordingly  granted  a  six-month  stay.  If 
the  stay  expires  without  resolution  of 
the  issues  under  dispute  and  Appellant 
then  perfects  the  appeal  by  submittal  of 
a  brief  and  supporting  data  and 
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information,  the  Department  will  publish 
notices  in  the  Federal  Register  and  a 
local  newspaper  soliciting  public 
comments  on  the  issues  raised  in  the 
appeal. 

FOR  AOOmONAI.  fNTOMiATION  COMTACT: 
Stephanie  S.  Campbell,  Attorney/ 
Advisor,  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  1825  Connecticut  Avenue, 
NW..  Suite  603.  Washington.  DC  20235. 
(202)  673-5200. 

(Federal  Domestic  Assistant  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Date:  )uly  11. 198a 
WUllam  E.  Evans, 

Under  Secretary  for  Oceans  and  Atmosphere. 
(FR  Doc  e&-ie037  Filed  7-15-68;  8.45  am) 
BIUJNOCOOC  3S10-SS-M 


Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Suceslon 
Alberto  Bachnuin  From  an  Objection 
by  the  Puerto  Rico  Planning  Board 

AOENCV:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

ACTION:  Notice  of  appeal. 

On  March  18, 1988,  Suceslon  Alberto 
Bachman  (Appellant),  through  counsel, 
filed  with  the  Secretary  of  Commerce  a 
notice  of  appeal  under  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972. 16  U.S  C 
14S6(c)(3)(A),  and  the  Department  of 
Commerce's  (Department)  implementing 
regulations,  15  CFR  Part  930,  Subpart  H 
(1987).  The  appeal  arises  from  and 
objection  by  the  Puerto  Rico  Planning 
Board  (PRPB)  to  the  Appellant's 
certification  that  his  proposed 
installation  of  a  swimmer's  protection 
barrier  at  Palomino  Island  would  be 
consistent  with  Puerto  Rico's  coastal 
management  program.  The  PRPB's 
objection  precludes  the  U.S.  Army  Corps 
of  Engineers  from  issuing  to  the 
Appellant  a  permit  to  perform  these 
activities  pending  the  outcome  of  the 
Appellant's  appeal. 

If  the  Appellant  perfects  the  appeal  by 
Tiling  the  supporting  data  and 
information  required  by  the 
Department's  implementing  regulations, 
public  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

Fon  AoomoNAL  informahon  contact: 
Sydney  Anne  Minnerly,  Attorney- 
Adviser,  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 


Administration  U.S.  Department  of 

Commerce,  1825  Connecticut  Avenue, 

NW..  Suite  603.  Washington.  DC  20235, 

(202)  673-5200. 

(Federal  Domestic  Assistant  Catalog  No. 

11.419  Coastal  Zone  Management  Program 

Assistance) 

Date:  )uly  11. 1988. 
William  E.  Evans. 

Under  Secretary  for  Oceana  and  A  tmosphere. 
(FR  Doc.  88-18036  Filed  7-15-66:  8:45  am) 

MUMQCOOC  M10-0S-M 


Intent  To  Conduct  Scoping  Meetings 
and  Prepare  Draft  Environmental 
Impact  Statement  on  Proposed 
Estuarlne  Reeearch  Reeenre 
Components,  CtMsapeake  Bay,  MO 

AOCNCv:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management 

ACTION:  Notice  of  intent  to  conduct 
scoping  meeting  and  prepare  draft 
environmental  impact  statement. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM). 
intends  to  conduct  scoping  meetings  and 
prepare  a  draft  environmental  impact 
statement  (DEIS)  on  the  designation  of 
the  proposed  Chesapeake  Bay  Estuarine 
Research  Reserve  components  in  the 
State  of  Maryland,  in  accordance  with 
the  provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
section  315  of  the  Coastal  Zone 
Management  Act  (CZMA).  Designation 
of  these  reserve  components  would 
protect  approximately  1.500  acres  of 
important  esturaine  habitat  in  Talbot, 
Hartford,  Prince  Georges  and  Anne 
Arundel  Counties. 

Discussion:  This  estuarine  reserve 
proposal  is  currently  being  developed  in 
consultation  with  the  State  of  Maryland. 
Federal  agencies  and  affected  public 
groups.  The  proposal,  as  a  Federally- 
assisted  action,  has  been  reviewed  by 
the  Maryland  Department  of  State 
Planning,  in  accordance  with  OMB 
Circular  A-95. 

The  proposed  Chesapeake  Bay 
National  Estuarine  Research  Reserve  is 
a  multiple-site  reserve  which  will  total 
five  components.  The  Monie  Bay 
component  was  designated  in  1985. 
Three  other  sites  have  been  selected 
through  a  set  of  criteria  for  site  selection 
and  these  include  Adkins  Marsh/ 
Kingston  Landing,  Otter  Point  Creek  and 
]ug  Buy.  The  fifth  component,  a  middle 
bay  site,  will  be  nominated  and  selected 
by  the  end  of  1989. 


The  Office  of  Ocean  and  Coastal 
Resource  Management  will  hold  scoping 
meetings  at  the  following  time  and 
places: 

Wednesday,  August  10. 1988  at  7:00 
p.m.— Easton  Town  Building.  Second 
Floor.  14  South  Harrison  Street,  Easton, 
Maryland  21601  (comments  on  Adkins 
Marsh/Kingston  Landing). 

Tuesday.  August  16. 1988  at  7:00 
p.m.— Equitable  Bank  Building,  First 
Floor  Conference  Room,  220  South  Main 
Street.  Belair.  Maryland  21014 
(comments  on  Otter  Point  Creek). 

Thursday.  August  18, 1988  at  7:00 
p.m. — Prince  Georges  County 
Administration  Building.  Council 
Hearing  Room.  First  Floor.  Upper 
Marlboro,  Maryland  20772  (comments 
on  Jug  Bay). 

Interested  parties  who  wish  to  submit 
suggestions,  comments,  or  substantive 
information  concerning  the  scope  or 
content  of  this  proposed  environmental 
impact  statement  are  invited  to  attend. 
Parties  who  wish  to  respond  in  writing 
should  do  so  by  August  29, 1988.  The 
DEIS  will  be  prepared  in  compliance 
with  the  Council  on  Environmental 
Quality  (CEQ)  regulations  (FR  Vol.  43 
November  29. 1978). 

Comments  may  be  submitted  in 
writing  or  by  telephone  to:  Ms.  Cheryl 
Graham.  Project  Assistant,  Marine  and 
Estuarine  Management  Division,  Office 
of  Ocean  and  Coastal  Resource 
Management,  NOAA.  1825  Connecticut 
Avenue  NW..  Washington,  DC  20235 
(telephone  202/673-5122). 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Estuarine 
Reserves) 

Date:  )uly  12. 1988. 
John ).  Carey. 

Deputy  Assistant  Administrator.  National 
Ocean  Service. 

(FR  Doc  68-16034  Filed  7-15-88:  6:45  am] 
BNJJNO  COM  SSIO-OS-K 


National  Telecommunications  and 
Information  Administration 

Institute  for  Telecommunications 
Sciences;  EstatiNshment  of  Core 
Research  Advisory  Committee 

AOENCV:  National  Telecommunications 

and  Information  Administration  (NTIA). 

Commerce. 

ACTION:  Notice  of  establishment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Secretary  of  Conunerce,  after 
consultation  with  the  General  Services 
Administration,  has  determined  that  the 
establishment  of  an  Institute  for 
Telecommunication  Sciences  (ITS)  Core 
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Research  Advisory  Committee  is  in  the 
public  interest  and  will  enhance  the 
Department's  performance  of  legally- 
imposed  duties. 

DATES:  The  Committee's  charter  will  be 
filed  no  sooner  than  15  days  from 
August  2, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  or  inquiries 
regarding  the  establishment  of  the 
Committee  to:  Policy  Coordination 
Division,  Office  of  Policy  Coordination 
and  Management,  NTIA/DOC.  14th  and 
Constitution  Avenue,  NW.,  Room  4890, 
Washington.  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Gleason,  Chief,  Policy  Coordination 
Division,  NTIA.  at  the  address  given 
above;  telephone  202/377-1835;  or 
Suzette  Kem,  Committee  Management 
Analyst,  DOC;  telephone  202/377-0142. 

SUPPLEMENTARY  INFORMATION:  The 

committee  will  advise  the  Assistant 
Secretary  of  Commerce  for 
Communications  and  Information  on  the 
basic  research  programs  and  services  of 
ITS  and  its  related  technology  transfer 
and  cooperative  research  programs.  In 
this  role,  the  committee  will  suggest 
areas  where  neither  private  industry  nor 
academic  institutions  are  performing 
basic  reasearch  which  could  lead  to  the 
development  and  use  of  new 
telecommunications  technologies  by 
U.S.  industry.  The  committee  will  make 
recommendations  as  to  how  the  results 
of  that  research  should  be  disseminated 
to  the  private  sector. 

The  committee  will  consist  of 
approximately  nine  members 
representative  of  the  scientific  and 
technological  disciplines  which  ITS 
employs  in  its  research.  We  anticipate 
that  three  members  will  be  from  the 
private  sector,  three  from  academic 
institutions,  and  three  from  other 
Federal  departments  and  agencies. 
Members  will  be  appointed  by  the 
Secretary  of  Commerce  so  as  to  assure  a 
blanced  representation. 

The  Committee  will  function  solely  as 
an  advisory  body,  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2. 

Authority:  15  U.S.C.  272(11-13. 16):  sec  5 
E.0. 12046, 43  FR  13349,  3  CFR,  1979  Comp., 
pp.  164-165. 

Date:  )uly  12, 1986. 
Alfi«d  C.  Sikes. 
Administrator. 

[FR  Doc.  68-16051  Filed  7-15-66:  8:45  am) 
MUMQ  CODE  SSIO-tO-M 


DEPARTMENT  OF  DEFENSE 

Defense  Communications  Agency 

Systems  of  Records;  Privacy  Act 

agency:  Defense  Communications 
Agency,  DoD. 

action:  Notice  for  public  comment. 

SUMMARY:  The  Defense  Communications 
Agency  proposes  to  add  a  new  system 
of  records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974. 

DATE:  This  proposed  action  will  be 
effective  August  17, 1988.  unless 
comments  are  received  which  would 
result  in  a  contrary  determination. 

ADDRESS:  Send  any  comments  to  Ms. 
Susan  Chadick,  Deputy  General 
Counsel,  Code  H105,  Defense 
Communications  Agency,  Washington, 
DC  20305-2000.  Telephone:  202-692- 
2270;  Autovon:  222-2770. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Chadick  at  the  above  address 
and  telephone  number. 

SUPPLEMENTARY  INFORMATION:  The 

Defense  Communications  Agency 
systems  of  records  notice  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a)  have 
been  published  in  the  Federal  Register 
as  follows: 

FR  Doc.  85-10237  (50  FR  22608)  May  29, 1985 

(Compilation) 

FR  Doc.  86-13778  (51  FR  22111)  June  16, 1966 

A  new  system  report,  as  required  by  5 
U.S.C.  552a{o)  of  the  Privacy  Act  of  1974 
was  submitted  on  July  6, 1988,  to  the 
Administrator,  Office  of  Information  and 
Regulatory  Affairs,  OMB;  the  President 
of  the  Senate;  and  the  Speaker  of  the 
House  of  Representatives,  pursuant  to 
paragraph  4b  of  Appendix  I  to  OMB 
Circular  No.  A-130,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals"  dated  December  12, 
1985  (50  FR  52730,  December  24. 1985). 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

July  12. 1968. 
K317.01 

SYSTEM  NAME: 

Mishap  Report. 

SYSTEM  location: 

Facilities  Engineering  and  Building 
Services  Branch,  Code  H317, 
Headquarters,  Defense  Communications 
Agency  (DCA),  8th  and  South 
Courthouse  Road,  Arlington,  VA  22204. 


categorv  of  individuals  covered  by  tnk 
system: 

Those  DCA  civilian  and  military 
employees  who  receive  a  job-related 
injury  or  illness. 

category  of  records  M  THE  SYSTEM: 

Name,  social  security  number,  age 
and  sex  of  employee  injured,  the 
Department,  Agency,  Branch,  date  and 
time  of  injury,  nature  of  injury/illness, 
brief  description  of  injury  and  corrective 
action  taken. 

AUTHonrrv  for  maintenance  of  the 
system: 

29  CFR  1960.2;  Pub.  L.  91-596; 
Executive  Orders  12196  and  9397.  DoD 
Instruction  6055.1 

PURPOSE(S): 

The  Mishap  Report  establishes  the 
requirements  and  responsibilities  for 
reporting  all  mishaps  which  result  in 
injury,  occupational  illness,  and/or 
property  damage,  or  which  interrupt  or 
interfere  with  the  orderly  progress  of 
normal  DCA  activities.  "The  information 
contained  in  the  report  will  be  used  for 
mishap  prevention  purposes  only. 

routine  uses  of  records  maintameo  in 
the  system,  mcluimno  cateoomes  of 
users  and  the  purposes  of  such  uses: 

See  the  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  DCA's  listing  of 
records  system  notices. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  Nt  THE  SYSTEM: 

STORAGE: 

Currently  paper  records  are  stored  in 
nie  folders,  however  in  the  future 
computer  storage  will  also  be  used. 

retrievabiuty: 

Information  is  retrieved  by  the  name, 
social  security  number,  and  date  of 
injury. 

safeguards: 

Records  are  filed  in  a  secure  file 
system,  accessible  only  to  authorized 
personnel  who  clearly  have  a  need  to 
know  the  information.  Doors  are  locked 
at  night  and  the  building  has  security 
guards. 

RETENTION  AND  DISPOSAU 

Records  are  not  permanent.  They  are 
retained  for  at  least  five  years  following 
the  end  of  the  calendar  year  to  which 
they  relate  and  then  destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

DCA  Safety  and  Occupational  Health 
Manager,  Facilities  Engineering  and 
Building  Services  Branch,  Code  H317, 
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Headquarters.  DCA.  8th  and  South 
Courthouse  Road.  ArUngton.  VA  22204. 


NonncATiOM  I 

Requests  from  individuals  should  be 
addressed  to  Facilities  Engineering  and 
Building  Services  Branch.  Code  H317. 
Headquarters.  DCA.  6th  and  South 
Courthouse  RoadL  Arlington.  VA  22204. 
The  full  name  of  the  injured  person  and 
the  date  of  infury  will  be  required  to 
determine  if  the  system  contains  a 
record.  The  requestor  may  visit  the 
Facilities  Engineering  and  Building 
Services  Branch.  Code  H317  during 
normal  working  hours  to  obtain 
information  on  whether  the  system 
contains  records  pertaining  to  him  or 
her. 

RCCORO  Access  raoccouncs: 

Access  may  be  obtained  through  the 
Facilities  Engineering  and  Building 
Services  Branch.  Code  H317. 
Headquarters.  DCA.  The  address  is 
listed  above. 

CONTESTINO  RECOKO  PROCCDURES: 

The  Agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  system  manager. 

RECORO  SOURCS  CATEOORIES: 

Names  and  other  personal  information 
on  those  individuals  in  the  system  are 
obtained/gathered  by  supervisors  of 
injured  employees,  recorded  on  DCA 
Form  73  and  74.  and  forwarded  to  the 
Safety  and  Health  Manager.  Facilities 
Engineering  and  Building  Services 
Branch.  Code  H317. 


EXCMPnOHl  CUUM»  MM  TMC  SV 

None. 
|FR  Doc.  88-16059  Filed  7-15-88;  8:45  am) 

WLUNO  COOE  MI0-41-M 

DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Information 
Collection  Requests 

AQENCV:  Department  of  Education. 
ACnOM:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Technology  Services,  invites  coounents 
on  the  proposed  iaformation  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
17. 1988. 

;  Written  oomments  should 


be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 


Attention:  Jim  Houser.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  726  }adcson 
Place.  NW..  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  5624.  Regional 
Office  Building  3.  Washingt<Mi.  DC 
20202. 

Fon  nmTHCR  iNfomiATiON  contact: 
Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  am>roval  process 
would  defeat  the  purpose  of  the 
information  collectioin.  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
Statutory  obligations. 

The  Director.  Information  Technolo^ 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  title;  (3)  frequency  of 
ccdlection:  (4)  the  affected  public:  (5J 
reporting  burden:  and/or  (6) 
Recordkeeping  burden:  and  (7)  abstract 
OMB  invites  public  comraeat  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Maigaret 
Webster  at  the  address  specified  above. 

Dated  )ttly  12. 1968. 
CadosU.Rics. 
Director  for  information  Technology  Services. 

Office  of  Postsecondary  Education 

Type  of  Review:  EXIS'HNG 
Title:  Procedures  and  Criteria  for 

Recognition  of  Accrediting  Agencies 
Frequency:  Once  every  five  yean 
Affected  Public:  State  or  local 

governments;  non-profit  institutions 
Reporting  Burden: 

Responses:  30 

Burden  Hours:  2.400 
Recordkeeping: 

Recordkeepers:  86 

Burden  Hours:  88 

Abstract:  National  and  regional 
accrediting  agencies  submit  petitions  to 
the  Department  addressing  the 
procedures  and  criteria  for  the 


Secretary's  recognitioo  of  accrediting 
agencies. 

Office  of  Postsecondary  Education 

Type  of  Review:  EXTENSION 
Title:  Application  for  Fnlbright-Hays 

Seminars  Abroad  Program 
Frequency:  Annually 
Affected  Public:  individuals  or 

households 
Reporting  Burden: 

Responses:  1.000 

Burden  Hours:  1.000 
Recordkeeping:  • 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract-  This  form  will  be  used  by 
individuals  to  apply  for  grants  under  the 
Fulbright-Hays  Seminars  Abroad 
Program.  The  Department  will  use  the 
information  to  select  educators  to 
participate  in  the  program. 
(FR  Doc.  88-16014  Filed  7-15-88:  8:45  am) 

SNJJNOCOOC  4000-01-M 


DEPARTyENT  OF  ENERGY 

Idaho  Operations  Office;  Refractory 
Material*  ReMWCh  md  Development 

AOENCv:  Department  of  Energy. 
ACTKNl:  Solicitation  for  Financial 
Assistance  applications  No.  DG-PS07- 
88ID12782. 


v:  The  U.S.  Department  of 
Energy.  Idaho  Operations  Office,  is 
seeking  to  assist  research  and 
development  of  new  refractory 
materials,  or  improvements  to  existing 
refractory  materials.  This  research  is  to 
be  directed  towards  those  refractories 
utilized  by  the  aluminum,  glass,  cement 
and  iron  and  steel  industries.  The 
research  and  development  to  be  assisted 
must  lead  to  reduced  energy 
consumption  in  the  end-use  industries. 
The  objective  of  this  solicitation  is  to 
support  projects  for  the  development  of 
new  or  improved  refractory  materials 
which  will  lead  to  reduction  of  energy 
consumption  in  one  or  more  of  the 
above  end-use  industries  of  .01 
quadrillion  BTU  anneally  by  providing 
commercially  viable  technok^  that  will 
enhance  the  competitive  position  of  the 
domestic  end-use  industries.  This 
enhancement  may  be  through  major 
gains  in  manufacturing  productivity, 
process  cost  reduction,  and/or  product 
quality  improvement  These  objectives 
will  be  accomplished  by  entering  into 
cost-shared  financial  assistance 
agreements  with  the  applicants  selected. 
Multi-year,  multi-phased  projects  are 
anticipated  with  a  total  of 
approximately  $6.0  million  to  be 
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available  over  the  five-year  program 
period.  DOE  anticipates  four  awards  for 
the  initial  phase  of  the  projects; 
however,  this  number  may  vary. 
Applications  must  state  that  the 
potential  energy  savings  of  the  proposed 
project  is  a  minimum  of  .01  quadrillion 
BTU  annually  by  the  end-use  industry. 
Applications  must  show  a  cost  share 
which  will  be  provided  by  the  applicant 
in  each  phase  of  the  pnoject. 
Applications  must  also  evidence  the 
commitment  of  a  refi^ctory  producer 
and  an  end-user,  either  by  virtue  of 
being  the  applicant  or  by  a  letter  of 
commitment  to  the  project  Private 
industry,  educational  institutions, 
nonprofit  organizations,  individuals,  and 
other  organizations  are  invited  to 
respond  to  this  announcement. 
Applications  from  Federal  Agencies 
and/or  laboratories  owned,  operated,  or 
under  the  cognizance  of  the  Federal 
Government  will  not  be  considered  for 
selection  and  should  not  respond. 
DATES:  This  solicitation  is  expected  to 
be  available  to  interested  parties  by 
mid-July.  Applications  are  due  October 
17, 1988. 

CONTACTS:  Potential  applicants  desiring 
to  receive  a  copy  of  this  solicitation 
should  provide  a  written  request  to: 
Elizabeth  M.  Bowhan,  Contracts 
Management  Division,  U.S.  Department 
of  Energy.  Idaho  Operations  Office,  785 
DOE  Place,  Idaho  Falls,  Idaho  83402. 

Issued  at  Idaho  Falls,  Idaho  on  July  6, 1988. 
H.  Brant  Clark, 

Director,  Contracts  Management  Division. 
[FR  Doc.  88-16105  Filed  7-15-88;  8:45  am] 

BHXINQ  CODE  MS0-01-M 


Economic  Regulatory  Administration 

(ERA  Docket  No.  88-17-NG] 

National  Energy  Systems,  Inc.;  Order 
Granting  Blanket  Authorization  to 
Import  Natural  Gas 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  Order  Granting 
Blanket  Authorization  to  Import  Natural 
Gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  National 
Energy  Systems,  Inc.  (National  Energy), 
blanket  authorization  to  import  natural 
gas.  The  order  issued  in  ERA  Docket  No. 
88-17-NG  authorizes  National  Energy  to 
import  up  to  146  Bcf  of  natural  gas  over 
a  two-year  period  beginning  on  the  date 
of  first  delivery. 


A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  GA-076. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washingtoa  DC.  July  13, 1988. 
Constance  L.  Buckley, 

Acting  Director,  Natural  Gas  Division,  Office 
of  Fuels  Programs. 

[FR  Doc.  88-18106  Filed  7-15-88;  8:45  am] 
SKIING  COOE  M50-01-M 


[ERA  Docket  No.  87-63-NG) 

National  Steel  Corporation;  Order 
Granting  Blanket  Auttiorization  to 
Import  Natural  Gas  From  Canada 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  Order  Granting 
Blanket  Authorization  to  Import  Natural 
Gas  from  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  National  Steel 
Corporation  (National)  blanket 
authorization  to  import  natural  gas  fi-om 
Canada.  The  order  issued  in  ERA 
Docket  No.  87-63-NG  authorizes 
National  to  import  up  to  50  Bcf  of 
Canadian  natural  gas  for  use  at  its  Great 
Lakes  Steel  plant  through  a  proposed 
new  pipeline  to  be  constructed  under 
the  Detroit  River.  The  term  of  the 
authorization  granted  is  two  years, 
beginning  on  the  date  of  first  delivery. 
A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  GA-076. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  ]uly  13. 1988. 
Constance  L  Bucldey. 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  88-16115  Filed  7-15-88;  8:45  am] 

BILUNG  COOE  MSO-Ot-M 


[ERA  Docket  No.  S8-36-NG1 

Petro-Canada  Hydrocarl>ons,  Inc.; 
Application  to  Extend  Blanket 
Auttiorization  To  Import  Natural  Gas 
From  Canada 

AGENCY:  Economic  Regulatory 
Administration.  Department  of  Energy. 


ACTION:  Notice  of  Application  for 
Extension  of  Blanket  Authorization  to 
Import  Natural  Gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  June  26. 1988.  of  an  application  filed 
by  Petro-Canada  Hydrocarbons  Inc. 
(PCH)  requesting  that  the  blanket 
authorization  previously  granted  in 
IX)E/ERA  Opinion  and  Order  No.  100 
(Order  No.  100).  issued  January  3. 1986 
(ERA  Dkt.  No.  85-29-NG).  be  amended 
to  extend  its  term  for  one  year  beginning 
on  March  2, 1989.  the  expiration  of  its 
current  import  authorization,  through  the 
period  ending  March  3, 1990.  PCH's 
existing  blanket  import  authorization 
allows  it  to  import  up  to  a  maximum  of 
150  Bcf  of  Canadian  natural  gas.  Under 
the  extension  requested,  PCH  would  be 
authorized  to  import  volumes  not  to 
exceed  in  the  aggregate  75  Bcf  of 
Canadian  natural  gas  over  a  one-year 
period. 

Quarterly  reports  filed  with  the  ERA 
indicate  that  PCH  has  imported  2.1  Bcf 
of  natural  gas  under  its  current  import 
authorization  as  of  April  1. 1988. 

The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  August  17, 198& 

FOR  FURTHER  INFORMATION: 

Larine  A.  Moore,  Natural  Gas  Division, 
Economic  Regulatory  Administration. 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  GA-076, 1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585.  (202)  586-9478. 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  PCH  is  a 
wholly-owned  subsidiary  of  Petro- 
Canada  Inc.  (PCI).  The  gas  would 
continue  to  be  supplied  by  PCI  or  such 
other  supply  sources  as  may  become 
available  and  sold  by  PCH  on  a  short- 
term  or  spot  basis  to  local  gas 
distribution  companies,  natural  gas 
pipelines,  and  direct  sale  customers  in 
California,  the  Pacific  Northwest,  the 
Middle  West  and  other  areas  in  the  U.S. 
as  market  opportunities  develop.  PCH 
will  act  either  as  agent  of  PCI  or  will 


itself  reseU  gas  it  has  purchased.  The 
specific  terms  of  each  import  and  sale 
would  be  negotiated  on  an  individual 
basis  including  the  price  and  volumes. 
PCH  intends  to  use  existing  pipeline 
facilities  to  transport  the  gas. 

In  support  of  its  application,  PCH 
asserts  that  the  proposed  extension  of 
its  existing  blaidiat  import  authorization 
is  not  inconsistent  with  the  pubHc 
interest  since  the  extension  requested 
would  assure  gas  consumers  expanded 
access  to  corapetitively-priced  Canadian 
gas. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guiddine's,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
wkilfaBr  it  is  in  the  public  interest  (49  FR 
6664.  Fabniary  22. 1964).  Parties  that 
may  oppose  this  appUcation  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  diis  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

The  ERA  will  condition  any 
authorization  issued  in  this  proceeding 
on  the  fihng  of  quarterly  reports  to 
facilitate  ERA  monitoring  of  the 
operation  and  effectiveness  of  the 
blanket  program. 

Public  Comment  Prooaduiss 

In  response  to  this  notice,  any  person 
may  Hie  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
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received  from  persons  who  are  not 
parties  will  be  considared  in 
determining  the  appropriate  action  to  be 
taken  oa  the  application.  AM  proitests. 
motions  to  intervene,  notices  of 
interventioa  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regnlatieas  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  OfTice  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  GA-076,  RG-23,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  (202)  586- 
9478.  They  must  be  Tiled  no  later  than 
4:30  p.m.  e.d.t,  August  17. 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  ^ould 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  offset, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  matmial  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  fuU  true  disclosure  of  the 
facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 


to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  S90.31& 

A  copy  of  PCFTs  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

iHued  in  Washington.  DC  July  11. 1988. 
Coastance  L.  Buckley, 
Acting  Director.  C^ice  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
(FR  Doc.  88-16107  Filed  7-15-88: 8:45  am] 
■tLUm  COOC  S4S»«l-« 


Offlee  of  Hearlnge  and  Appeala 

Caeee  nied;  Week  of  May  20.  Through 
May  27,  IMS 

Daring  the  Week  of  May  20  through 
May  27, 1988,  the  appeals  and 
api^cations  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  OHice 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 
Gflorga  B.  Bnanay. 

Director.  Office  of  Hearings  and  Appeals. 
)uly  a  1988. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[WMk  d  Miv  20  ttmu0h  May  27.  1968] 


Data 


May  25.  1968. 


May  27. 1968 


Name  and  location  of  applicam 


Gtan  Milner.  Seattle.  WA . 


Mwy  ENen  Wtfah.  Schenectady.  NY.. 


CaaeNa 


KFA-0189. 


KFA-0190. 


Type  ol  Mbmiasion 


Appeal  ol  Ml  mionnalion  Request  DeniaL  H  granted:  The  M^ria  1968  Freedom  d 
mtonnaSon  RequeM  Denial  laaued  t>y  the  Albuquerque  OperaSona  Office  <M0uM  tM 
reeoMed.  Md  Qten  MHner  wouM  receive  a  tee  waiver  tor  Monmtfon  regemng 
types  a«  towing  vaNctas  and/or  tradora  used  tor  ttie  tranaport  (4  iwdeer  weapons. 

Appeal  of  aw  Intomiallon  Requeet  Pewil «  grawtod-  Mary  ESew  WWafc  would  receive 
aooeaa  to  mtonwaSon  of  namea  Of  IndMduli  al  the  Keola  Atomic  Power  Laborato- 
ry who  were  ritoged  to  »wve  poaaiile  overeKpoeure  to  ladMion  and  Hie  reairils  of 
enyaaletyeudilspertormed  during  the  30  dayt  prior  to  Aprs  11.  1988. 


Federal  Register  /  Vol.  53.  No.  137  /  Monday.  July  18.  1988  /  Notices 


27067 


Refund  Applications  Received 

[Week  of  May  20  to  May  27, 1988] 


Date  received 


5/20/88  thru  5/27/88.. 


5/20/88  thru  5/27/88.. 


5/20/88  thni  5/27/88.. 


Name  of  refund  proceeding/name  of  refuixl  applicant 


Crude  Oil  Refund,  Applications  Received 

Gulf  Oil  Refund,  Applications  Received 

ARCO  Refund  Applications  Received. 


CaaeNa 


RF-272-57075 

thru 
RF272-5e083 
RF300-6906 

thru 
RF300-7061 
RF304-3099 

thru 
RF304-3112 

and 
RF304-2587 

thru 
RF304-2620 


(FR  Doc.  88-16112  Filed  7-15-88;  8:45  am] 
BILLMtG  COOe  MS0-01-M 


Cases  Filed;  Week  of  June  3  Through 
June  10, 1988 

During  the  Week  of  June  3  through 
June  10, 1988,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 


the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regiUations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  eIOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 


publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 
Richard  T.  Tedrow, 

Acting  Director.  Office  of  Hearings  and 
Appeals. 
July  1, 1988. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  June  3  through  June  10. 1988] 


June  6. 1988..-.. 
Do - 


Name  and  locaSon  of  appicant 


Kmencan  fm  FHter,  LouisvUle,  KY~ 


Arkansas.  Little  Rock,  AR„ 


Case  No. 


KFA-0192. 
KEA-0001. 


Type  of  submission 


/Vppeal  of  an  Information  Request  Denial  tf  granted:  Tlie  April  28,  1988  rreodom  of 
biformatkxi  Request  Denial  issued  t>y  the  AUxiquerque  Operations  Office  woukl  be 
rescinded  and  American  /Kir  Filter  wouM  receive  access  to  certain  bid  abstracts. 

/Vppeal  of  Energy  Cortservation  Program  Decision.  If  granted:  The  May  25,  1966 
Decision  issued  to  Aritansas  by  the  DOE's  Dallas  Support  Office  denying  funding 
under  the  State  Energy  Conservation  Program.  10  CfS\.  Part  420.  for  a  photovot- 
tak:  demonstratnn  projiect  at  Meadovvcreek.  Inc.  wouW  be  reversed. 


Refund  Appucations  Received 

[Week  of  June  3  to  June  10,  1983] 


Dato 


5/6/86 

8/12/86 

6/3/88  thru  6/10/88- 


6/3/88  thru  6/10/88- 


6/3/88  thru  6/10/88.. 


6/6/88.. 
6/6/88.. 
6/6/88.. 
6/6/S6.. 
6/6/88.. 
6/6/88.. 
6/7/88.. 
6/7/88.. 
6/9/88.. 
6/9/88.. 


Name 


Farmington  &  8  Mile  Mobil 

Knight  Oil  Company 

Crude  Oil  Refund  Applications  Received- 


GuH  Oil  Refund,  ApplKattons  Received.. 
Arco  Refund,  Applications  Received 


Bertest  Propane  Company 

MiNigan  Bros.  Propane  Co 

MiHigan  Bros.  Propane  Co 

MHtigan  Bros.  Propane  Co. .............. 

Berxlen  Bros.  Oil  Co -». 

Luck/s  Sales  6  Sennce _ 

Ozark  Gas  &  Appliance  Co - 

Farmers  Coop.  Grain  &  Supply 

Reilly's  Coin-op  Car  Wash 

Torrid  Gas  Company,  Inc 


Case  No. 


RF225-11031 
RF225-11030 
RF272-58784 

thnj 
RF272-60371 
RF300-7178 

thru 
HF300-7446 
RF304-2653 

thru 
RF304-2686 
RF304-3112 

thru 
RF304-3161 
RF265-2672 
RF265-2673 
RF265-2674 
RF265-2675 
RF265-2676 
RF265-2677 
RF265-2678 
RF265-2679 
RF23e-87 
RF225-11032 


r 
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Refund  Appucations  Received— Continued 

[WMk  of  June  3  to  Juna  10. 19S3] 


Date 


6/10/88. 


NWIM 


GUbMn  LP.  Inc.. 


No. 


RF265-2680 


[FR  Doc  88-16113  Filed  7-1^-88:  8:45  am) 
BHJJNa  COM  atso-oi-M 


Cases  Filed;  Week  of  June  10  TtH-ough 
June  17, 19M 

During  the  Week  of  June  10  through 
June  17, 1988,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  Tiled  with 


the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
C.F.R.  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 


publication  of  this  Notice  or  the  date  of 

receipt  by  an  aggrieved  person  of  actual 

notice,  whichever  occurs  first.  All  such 

comments  shall  be  filed  with  the  Office 

of  Hearings  and  Appeals,  Department  of 

Energy,  Washington,  DC  20585. 

July  1, 1968. 

Rlcbaid  T.  Tediow, 

Acting  Director,  Office  of  Hearings  and 

Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Waak  of  Juna  10  through  Juna  17. 1968] 


Data 


June  13.  1988. 


Do ™. 

June  14. 1988 

June  17.  1968 
Do... 


Name  and  location  of  applicant 


The      Augusta      Chronicte/Augusta 
Herald.  Augusta.  GA 


Harold  Fine.  Corrales.  NM. 


Richard  M.  N««l.  Jr.  M.O..  Lawndale, 
CA 


Salomon,  Inc..  Washirtgtor^.  DC . 


Suffolk    County.    Long    Island.    NY. 
Washington.  DC. 


CaaaNo. 


KFA-0193 

KFA-0194 
KFA-0195 

KEF-0109 
KFA-0196 


Type  of  aubwisston 


Appeal  of  «t  Information  Request  Denial.  If  granted:  The  May  13.  1988  Freedom  of 
Infonnalion  Request  Denial  iaauad  tr/  the  DOE  Inspector  General  twould  be 
reednded  and  Itie  netvapapers  would  receive  acceas  to  the  Inapector  General's 
report  on  aaveranoe  paymsnts  by  the  Du  Pont  Company  to  employees  of  the 
SaMBnnah  FVver  Plant 

Appeal  of  an  Information  Request  Denial  If  granted:  Mr.  Harold  Fine  would  receive 
access  to  certain  DOE  information  which  the  DOE  Inspector  General  withheld 
pursuant  to  varioua  Freedom  of  Information  Act  anemptioria 

Appeal  of  an  Information  Request  DaniaL  If  granted:  The  May  19.  Freedom  of 
Information  Request  Denial  issued  by  the  DOE  Executive  Secretahat  would  be 
rescinded  and  Or.  Neal  would  receive  access  to  infonnation  on  the  Advisory 
Committee  tor  Biology  and  Madfcine  of  the  U.S.  Atomic  Energy  Commission  (1947- 
1951). 

Implementation  of  Special  Refund  Procedures.  If  granted:  The  Office  of  Hearings  and 
Appeals  would  implement  Special  Refund  Procedures,  pursuant  to  10  C.F.R..  Part 
205,  Subpart  V.  in  conneclton  with  the  Consent  Order  entered  into  with  Salomoa 
Inc. 

Appeel  of  an  Infomtation  Request  Denial.  H  granted:  SuffoMi  County.  Long  Island.  NY 
would  receive  access  to  certain  DOE  ir«formation. 


Refund  Applications  Received 

[Week  of  June  10  to  June  17. 1988] 


Data 


6/10/88  thnj  6/17/88.. 


6/10/88  thnj  6/17/88.. 


6/10/88  thnj  6/17/88.. 


6/13/88 

6/14/88 

6/14/88. 
6/14/88. 
6/14/88. 
6/14/88. 
6/14/88. 
6/14/86. 


6/14/88. 
6/16/88. 
6/20/88  


Crude  Oil  Refund.  AppHcations  Received.. 

GuH  Oil  Refund.  Applications  Received 

Arco  Refund.  Applications  Received 


Veterans  Petroleum  Service .. 

OeMeyers  SeoAce  Station 

Farm  Supply.  Inc 

Landings  C»  Waah 

Landings  Car  Waah 

Monroe  Holt »»..»» 

Monroe  Holt.. 

Heist  Implement  Company.. 


Heist  Implement  Company.. 
Vanguard  Petroleum  Corp.. 
Mendon  Gas  &  Electric  Co... 


Case  No. 


RF272-60372 

thoi 
RF272-61670 
RF300-7447 

Ihur 
RF300-7590 
RF304-3162 

Ihni 
RF304-3242 
RF26S-2681 
RF26S-2683 
RF265-26e2 
RF225-1 1033 
RF225-1 1034 
RF225-11035 
RF22S-11036 
RF265-2684 

thru 
RF265-2686 
RF306-2 
RF265-26e7 
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(FR  Doc  88-16114  Filed  7-1&-B8:  8:45  am] 

BILLINO  CODE  S4SIM>1-« 


Issuance  of  Oedaione  and  Orders; 
Week  of  May  9  THraugh  May  13, 19SS 

During  the  week  of  May  9  thnragh 
May  13, 1988.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  relief  filed 
with  the  O^ce  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Petition  for  Special  Redress 

Oklahoma.  5/13/88.  KEG-0032 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Petition  for  Special 
Redress  filed  by  the  State  of  Oklahoma. 
The  State  sought  approval  to  use 
Stripper  Well  funds  for  a  project 
previously  found  by  the  DOE's  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy  to  be  inconsistent 
with  the  terms  of  the  Stripper  Well 
Settlement  Agreement  AJFter  reviewing 
Oklahoma's  proposal  to  grant  $100,000 
to  Waynoka  Manufacturing,  the  DOE 
decided  to  disapprove  the  Oklahoma 
Petition.  The  DOE  found  that  the  project. 
which  would  use  Stripper  Well  funds  for 
the  design  and  production  of  fibei^ass 
vaults,  was  an  economic  development 
program  and  did  not  provide  energy- 
related  benefits  to  injured  consumers  of 
petroleum  products.  Accordingly, 
Oklahoma's  Petition  for  Special  Redress 
was  denied. 

Refund  Applications 

APCO  Oil  Corp./B.J.  Brooks  Oil  Co..  5/ 
10/88.  RF83-136 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  B.|.  BroolcB  Oil  Company. 
Brooks,  a  motor  gasoline  and  distillate 
fuel  oil  reseller,  sou^t  a  portion  of  the 
settlement  fund  obtained  by  the  DOE 
through  a  consent  order  entered  into 
with  its  supplier,  Apco  Oil  Corporation. 
The  DOE  determined  that  Brooks  met 
the  criteria  for  a  refund,  but  had  not 
made  an  adequate  showing  of  injury  to 
merit  a  refund  in  excess  of  the  $5,000 
small  claims  threshold.  Specifically,  the 
DOE  found  that  the  approximated  cost 
bank  data  submitted  by  Brooks  in 
support  of  its  injury  claim  was  not 
acceptable  because  it  included  cost  and 
revenue  components  for  refined 
products  other  than  motor  gasoline. 
Accordingly,  Brooks  was  awarded  a 
small  claims  refund  of  $5,000  plus  $3,168 
in  accrued  interest 


Request  for  Modificatioii  and/or 
ResciflsioD 

New  York,  5/13/88,  KER-a)40 

The  DOE  issued  a  Decision  and  Order 
regarding  a  Motion  for  Reconsideration 
filed  by  the  State  of  New  York.  The 
State's  Motion  sought  reconsideration  of 
a  DOE  denial  of  a  Petition  for  Special 
Redress  that  the  State  had  filed 
previously.  New  York,  17  DOE  \  82.503 
(1968).  In  New  York,  the  DOE  concluded 
that  the  State's  proposal  to  use 
$5XXW.000  of  its  Stripper  Well  funds  to 
start  a  Not-fw-Profit  Energy 
Conservation  Financing  Fimd  was  not 
consistent  with  the  terms  of  the  Stripper 
Well  Settlement  Agreement  In  denying 
the  State's  Motion  for  Reconsideration 
of  New  York,  the  DOE  found  that  the 
project  would  not  be  completed  for  12 
years  and  that  this  period  exceeds  the 
Stripper  Well  requirement  of  timely 
restitution.  Specifically,  the  DOE  found 
that  ten  years  is  a  reasonable  sunset 
period  for  Stripper  Well  programs. 
Therefore,  the  Motion  for 
Reconsideration  was  denied. 
Supplemental  Order 
Apex  Oil  Company.  5/10/88.  KRX-0053 

The  DOE  considered  a  request  for 
review  of  a  Special  Report  Order  issued 
to  Apex  Oil  Company,  requiring  the  firm 
to  provide  the  DOE  with  infonnation 
concerning  its  crude  oU  transactions 
during  the  period  January  1. 1978 
throu^  March  31, 1978  and  from 
February  1. 1979  through  January  27, 
1981.  The  SRO  directed  the  firm  to 
provide  that  infonnation  in  60  days.  In 
its  request  for  review.  Apex  stated  that 
the  SRO  was  burdensome  and  that  in 
any  event  it  would  need  additional  time 
to  provide  the  specified  information. 
After  fully  reviewing  the  type  of 
information  that  Apex  was  directed  to 
provide,  the  DOE  found  that  the  SRO 
was  not  unduly  burdensome,  and  that 
most  of  the  documents  involved  should 
already  be  in  existence.  Accordingly, 
the  request  to  withdraw  the  SRO  was 
denied.  However,  the  DOE  found  that  in 
view  of  the  considerable  amount  of 
material  that  the  firm  was  directed  to 
provide  and  the  fact  that  Apex  was 
involved  in  a  bankruptcy  proceeding,  it 
should  be  granted  additional  time  to 
comply  with  the  SRO.  The  firm  was 
therefore  granted  an  additional  60  days 
in  which  to  provide  the  material  related 
to  the  earlier  period  and  120  additional 
days  to  provide  responses  pertaining  to 
the  latter  period. 

Bernard  G.  Gordon,  et  al.  SllZl^A, 
RP272-6045  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 


overcharge  funds  to  49  applicants  based 
on  their  respective  purchases  of  refined 
petroletm  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  petroletun  products  it 
claimed  and  was  therefore  prestmied 
injured.  The  simi  of  the  refimds  granted 
in  this  Decision  is  $93&  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 
Charles  A.  Johns,  et  al.  5l9lm,  RF272- 
9650  etaL 
The  DOE  issued  a  Decision  and  Order 
granting  refimds  horn  crude  oil 
overcharge  fimds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  dining  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  ptm±ase  records  or  by 
estimating  its  constmiption  based  on  the 
acres  it  fanned.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  prestmied  injured  by  the 
DOE.  The  sum  of  the  refunds  granted  in 
this  Decision  was  $2,628. 

Christian  Haaland  A/S.  et  aL  5/13/88, 
RD272-0244  et  al. 
A  group  of  thirty  States  and  two 
Territories  of  the  United  States 
(collectively  "the  States")  filed  Motions 
for  Discovery  relating  to  Applications 
for  Refund  filed  by  58  foreign  flagship 
carriers.  In  their  refund  applications,  the 
foreign  flagship  carriers  request  refunds 
from  the  crude  oil  monies  currently 
available  for  disbursement  by  the  Office 
of  Hearings  and  Appeals  under  10  CFR 
Part  205,  Subpart  V,  for  injury  incurred 
in  purchases  of  domestically  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  In  the  motions  for  Discovery,  the 
States  sought  information  in  support  of 
their  position  that  foreign  flagship 
carriers  are  not  entitled  to  a  refund. 
Since  the  issues  raised  by  the  States  in 
these  refund  proceedings  are  identical. 
OHA  consolidated  its  consideration  of 
the  States'  Motions  for  Discovery.  In 
considering  the  States'  discovery 
requests,  OHA  determined  that 
conventional  discovery  is  not 
appropriate  in  the  context  of  a  refund 
proceeding  under  Subpart  V  but  that  the 
States  had  raised  certain  matters  critical 
to  OHA's  evaluation  of  the  tmderlying 
Applications  for  Refund.  Accordingly. 
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the  States'  Motions  for  Discovery  were 
dismissed.  However,  OHA  ordered 
additional  pleadings  by  the  foreign 
flagship  carriers  and  the  States 
concerning:  (1)  Whether  "export  sales" 
are  eligible  for  refunds  as  a  matter  of 
law;  and  (2)  whether  the  carriers  were 
able  to  pass  through  crude  oil 
overcharges  under  the  regulatory  regime 
of  the  Federal  Maritime  Commission. 

Crystal  Oil  Company/Crystal-U.SA.. 
INC..  5/11/88.  RF136-1 
Crystal-USA,  Inc..  filed  a  request  for  a 
refund  from  a  consent  order  fund  made 
avaUable  by  Crystal  Oil  Company. 
Crystal-USA  filed  that  request  on  behalf 
of  Crystal  Petroleum  Company,  a  wholly 
owned  subsidiary  of  Crystal  Oil 
Company  until  February  1977.  when  it 
was  purchased  by  Crystal-USA.  The 
basis  of  the  refund  request  was  Crystal 
Petroleum  Company's  purchase  of  motor 
gasoline  from  Crystal  Oil  Company.  The 
DOE  found  that  no  refimd  was 
warranted  from  the  Crystal  Oil 
Company  consent  order  fund,  since  the 
relevant  consent  order  settled  only 
alleged  crude  oil  violations  and  Crystal 
Petroleum  Company  did  not  purchase 
any  crude  oil  from  Crystal  Oil  Company. 
The  DOE  further  found  that  Crystal 
Petroleum  Company  was  not  eligible  for 
a  Subpart  V  crude  oil  refund  based  on 
its  gasoline  purchases  because  it  did  not 
show  that  it  incurred  any  injury  as  a 
result  of  those  purchases.  Accordingly, 
the  refund  application  was  denied. 

George  Brown  et  al.  5/12/88,  RF272- 
7005  etal. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  fimds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  calculated  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  fanned.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  found  injured  based  upon 
the  end-user  presumption  of  injury.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $2,539. 

Gilpatrick  Ranch,  et  ai.  5/\3fB6,  RF272- 
7111  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973.  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  activities.  With  the 
exception  of  some  agricultural 


applicants  who  used  estimates  to 
determine  their  volume  claims,  all  of  the 
applicants  relied  on  actual  purchase 
records  from  the  crude  oil  price  control 
period.  Each  applicant  was  an  end-user 
of  the  products  it  claimed  and  was 
therefore  found  injured  based  upon  the 
end-user  presumption  of  injury.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$1,797. 

La  Gloria  Oil  6r  Gas  Company/Racetrac 
Petroleum.  Inc..  5/13/88,  RF263-29 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  the  La  Gloria  Oil 
&  Gas  Company  Consent  Order  Fund  to 
Racetrac  Petroleum,  Inc.  The  DOE 
determined  that  the  firm's  approximated 
cost  banks  were  sufficient  to  support 
most  of  the  refund  claimed,  and.  based 
upon  the  competitive  disadvantage 
methodology,  determined  that  the  Hrm 
was  eligible  for  a  refund  of  $21,112 
($11,483  principal  plus  $9,674  interest). 

M.C.  Barnes,  et  al.  5/13/88.  RF272-7180 
etal. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  fimds  to  26  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  ag^cultural  activities.  Each 
applicant  calculated  its  volume  claim 
either  by  consulting  actual  purchase 
records  or  by  estimating  its  consumption 
based  on  the  acres  it  farmed.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
found  injured  based  upon  the  end-user 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $671. 

Marathon  Petroleum  Company/East 
Side  Oil  Company,  5/12/88,  RF250- 
2712.  RF250-2713 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  by  East  Side  Oil  Company,  a 
retailer  of  motor  gasoline  and  middle 
distillates  covered  by  a  consent  order 
that  the  agency  entered  into  with 
Marathon  Petroleum  Company.  The 
Applicant  limited  its  claim  to  35  percent 
of  its  allocable  share  and  therefore  was 
not  required  to  demonstrate  injury.  The 
refund  approved  in  this  Decision  is 
$13,940  in  principal  and  $2,257  in 
interest. 

Marathon  Petroleum  Company/ 

Plymouth  Oil,  Inc..  5l\\l6&,  RF250- 
2745 
The  DOE  issued  a  Decision  and  Order 
denying  Plymouth  Oil's  Application  for 
Refund  filed  in  the  Marathon  Petroleum 
Company  special  refund  proceeding. 
Plymouth  was  denied  a  refund  because 


its  entire  claim  was  based  on  middle 
distillate  purchases  made  after  the  July 
1, 1976  decontrol  date  for  middle 
distillates. 

Mobil  Oil  Corp./Girling  Er  Coutts.  5/13/ 
88,  RF225-11024 

The  DOE  issued  a  Supplemental 
Order  concerning  a  refund  granted  to 
Giriing  &  Coutts  in  Mobil  Oil  Corp./ 
Girling  »  Coutts.  17  DOE  1 85,388  (1988). 
The  DOE  determined  that  the  refund 
granted  to  the  applicant  had  been  based 
on  an  understatement  of  the  firm's 
purchases  from  Mobil.  Therefore,  an 
additional  refund  of  $34.  representing 
$27  of  principal  and  $7  of  interest,  was 
granted  to  the  firm  on  the  basis  of  the 
additional  gallons  purchased. 

Mobil  Oil  Corp./Meenan  Oil  Co..  Inc.. 
5/10/88.  RF225-9205 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
filed  by  Meenan  Oil  Co..  Inc..  seeking  a 
portion  of  the  funds  remitted  by  Mobil 
Oil  Corp.  pursuant  to  a  consent  order 
entered  into  by  Mobil  with  the  DOE. 
Meenan  purchased  79,074,284  gallons  of 
middle  distillates  from  Mobil  during  the 
consent  order  period.  After  applying  a 
competitive  disadvantage  analysis  to 
the  information  submitted  by  Meenan, 
the  DOE  found  that  the  firm  had 
purchased  a  portion  of  the  Mobil  middle 
distillates  at  below  market  prices. 
Consequently,  the  refund  amount  for 
middle  distillates  was  limited  to  an 
amount  equal  to  the  gallons  of  product 
purchased  at  above  market  prices 
multipUed  by  the  per  gallon  refund  rate. 
The  refund  granted  totals  $15,930, 
representing  $12,808  in  principal  and 
$3,122  in  interest. 

Mobil  Oil  Corporation/R.L  Vallee.  Inc., 
et  al.,  5/10/88.  FR225-6672  et  al. 

The  DOE  issued  a  Decision  granting 
three  Applications  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account 
filed  by  retailers  and  resellers  of  Mobil 
refined  petroleum  products.  Each 
applicant  elected  to  apply  for  a  refund 
based  upon  the  presumptions  set  forth  in 
the  Mobil  decision.  Mobil  Oil  Corp.,  13 
DOE  1  85.339  (1965).  The  DOE  granted 
refunds  totalling  $9,934  ($7,987  principal 
plus  $1,947  interest). 

Mobil  Oil  Corp./Simonson  Oil  Co.,  Inc., 
5/9/88.  RF225-10039,  RF225-10040, 
RF225-10041 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  from 
the  Mobil  Oil  Corporation  escrow 
account  filed  by  Simonson  Oil  Co.,  Inc., 
a  reseller  of  Mobil  refined  petroleum 
products.  In  its  refund  application. 
Simonson  elected  to  submit 
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documentation  that  it  was  injured  by 
Mobil's  pricing  practices.  The  DOE 
found  that  the  firm's  negative  cost  banks 
through  September  1. 1974  indicated  that 
the  firm  had  passed  through  any  motor 
gasoline  overcharges  incurred  prior  to 
that  date.  The  DOE  concluded  that 
Simonson  was  therefore  eligible  to 
receive  the  full  volumetric  refund 
amount  only  for  its  purchases  of  Mobil 
motor  gasoline  made  after  September  1. 
1974.  'The  refund  amount  was  $4,180. 
Because  this  amount  is  less  than  the 
$5,000  small  claims  level  and  because 
the  firm  had  not  attempted  to 
demonstrate  injury  concerning  its  Mobil 
middle  distillates  and  motor  oil 
purchases,  the  DOE  also  granted 
Simonson  a  refund  based  on  its 
purchases  of  those  products  in  the 
amount  of  $625.  The  DOE  further 
granted  the  firm  interest  of  $1,171. 

Northwest  Pipeline  Corp./Home 

Petroleum  Corp.,  bl\\l9A,  RFllO-9 
In  this  Decision.  OHA  approved  a 
refund  application  filed  by  Home 
Petroleum  Corporation  in  the  Northwest 
Pipeline  Corporation  refund  proceeding. 
Home  purchased  5,622,300  gallons  of 
natural  gasoline  from  Northwest  during 
the  consent  order  period.  OHA  found 
that  Home  paid  above  market  prices  for 
89  percent  of  the  gallons  that  it 
purchased  from  Northwest,  and  incurred 
substantial  amounts  of  gross  and  net 
excess  costs.  OHA  therefore  granted 
Home  a  refund  of  $10,913  which  equals 
the  numbers  of  gallons  that  Home 
purchased  times  the  per  gallon  refund 
rate  of  $0.001941.  Home  also  receives 
accrued  interest  of  $3,961. 

Osceola  County  Secondary  Road 
Department,  5/9/88.  RF272-6672 
The  DOE  issued  a  Decision  and  Order 
granting  a  refimd  from  crude  oil 
overcharge  funds  to  Osceola  County 
Secondary  Road  Department  (Osceola) 
based  on  its  documented  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973,  through  January 
27, 1981.  Osceola  used  petroleum 
products  in  the  maintenance  of  county 
roads.  The  firm  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
found  injured  based  upon  the  end-user 
presumption  of  injury.  The  sum  of 
Osceola's  refund  granted  in  this 
Decision  is  $130. 

Sl  Joseph  Public  Schools,  et  al..  5/12/88, 
RF272-88  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  to  seven  public  school 
districts  that  filed  Applications  for 
Refund  under  OHA's  Subpart  V  crude 
oil  overcharge  refund  proceedings.  The 
DOE  fund  that  the  applicants  had 
provided  sufficient  evidence  of  the 


volume  of  refined  petroleum  products 
that  they  purchased  during  the  period 
August  19. 1973  through  January  27, 
1981.  As  end-user  of  petroleum  products, 
the  applicants  were  presumed  to  have 
been  injured  as  a  result  of  the  crude  oil 
overcharges.  The  total  of  the  refunds 
granted  was  $697. 

Standard  Oil  Co.  (Indiana) /Grand 
Traverse  Band  of  Ottawa  & 
Chippewa  Indians  Inter-Tribal 
Council  of  Michigan,  Inc.,  5/12/88, 
RQ251~448,  RQ251-443 
The  DOE  issued  a  Decision  and  Order 
granting  the  refund  applications  filed  by 
the  Grand  Traverse  Band  of  Ottawa  & 
Chippewa  Indians  (the  Grand  Traverse 
Band)  and  the  Inter-Tribal  Council  of 
Michigan,  Inc.  (Inter-Tribal  Council)  in 
the  Standard  Oil  Co.  (Indiana)  second- 
stage  refund  proceeding.  Each  of  the  six 
federally  recognized  tribal  organizations 
in  Michigan  requested  permission  to  use 
its  portion  of  its  Amoco  monies  to  found 
programs  suited  to  the  unique  needs  of 
its  community.  The  DOE  fund  that  the 
programs  provided  restitution  to  injured 
consumers  of  petroleum  products. 
Accordingly,  the  submissions  were 
granted  and  the  Grand  Traverse  Band 
and  the  Inter-Tribal  Council  were  given 
refunds  totalling  $17,305  (representing 
$15,314  in  principal  and  $1,991  in 
interest). 

Standard  Oil  Co.  (IndianaJ/Indiana,  5/ 
13/88.  RM21-106 
The  DOE  issued  a  Decision  and  Order 
regarding  a  Motion  for  Modification 
filed  by  the  State  of  Indiana  in  the 
Standard  Oil  Co.  (Indiana)  (Amoco  II) 
second-stage  refund  proceeding.  In  its 
application,  Indiana  proposed  to  modify 
its  use  of  $67,296.73  in  Amoco  II  funds. 
The  State  proposed  that  the  funds  be 
used  to  supplement  funds  previously 
granted  by  the  DOE  for  a  Fuel  Saver 
Van  program  and  for  an  Energy 
Conservation  Financial  Assistance 
program.  The  DOE  approved  Indiana's 
Motion  for  Modification,  finding  that  the 
two  programs  for  which  the  State 
proposed  to  spend  additional  funds 
would  make  restitution  to  injured 
consumers  of  petroleum  products  in  the 
State. 

Steven  W.  Landers,  et  al,  5/9/88, 
RF272-933  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  refimds  from  crude  oil 
overcharge  funds  to  150  applicants 
based  on  their  respective  purchases  of 
refined  petroleiun  products  during  the 
period  August  19, 1973  through  January 
27, 1981.  Each  applicant  was  an  end-user 
of  the  products  it  claimed  and  was 
therefore  presumed  injured  by  the 
alleged  crude  oil  overcharges.  The  sum 


of  the  refunds  granted  in  this  Decision  is 
$4,211. 

UPG,  Inc./Mobil  Oil  Corporation,  5/12/ 
88,RF288-2 
Mobil  Oil  Corporation  filed  a  refund 
application  in  the  UPG,  Inc.  refund 
proceeding.  Mobil  purchased  8,612.562 
gallons  of  gasoline  from  UPG  in  June 
1979.  Because  of  their  isolated  nature, 
these  purchases  appear  to  have  been 
made  on  the  spot  market  and  would  not 
ordinarily  be  eligible  for  a  refund. 
Nevertheless.  Mobil  successfully 
demonstrated  that  the  purchases  were 
necessary  for  maintaining  supplies  to  its 
base-period  customers.  Mobil  also 
submitted  documents  to  prove  that  it 
sustained  a  loss  in  selling  the  UPG 
products.  The  DOE  therefore  granted 
Mobil  a  refund  of  $23,254,  which  equals 
the  number  of  gallons  that  Mobil    ■ 
purchased  times  the  volumetric  rate  of 
$0.0027  per  gallon.  Mobil  also  receives 
accrued  interest  of  $2,170. 

Vickers  Energy  Corporation/Iowa,  5/ 
12/88,  RQl-449 
The  DOE  issued  a  Decision  and  Order 
regarding  an  Application  for  Refund 
filed  by  the  State  of  Iowa  in  the  Vickers 
Energy  Corporation  second-stage  refund 
proceeding.  In  the  Decision,  the  DOE 
approved  the  disbursement  of  $131,472 
($72,984  in  principal  plus  $58,488  in 
interest)  fit)m  the  Vickers  Energy  Corp. 
escrow  account  for  use  for  five  distinct 
energy  conservation  programs  that  were 
approved  in  Standard  Oil  Co.  (Indiana)/ 
Iowa.  17  EKDE  |  85,043  (1988). 

Warrensville  Heights  City  School  et  al, 
5/12/88,  RF272-5783  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  20  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973,  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
petroleum  products,  and  established  its 
claim  either  by  consulting  actual 
purchase  records  or  by  estimating  its 
consiunption  based  on  annual  usage.  As 
end-users,  each  applicant  was  presumed 
by  the  DOE  to  have  been  injured.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $4,766. 

Dismissals 

The  following  submissions  were 

dismissed: 


Name 

Case  No. 

Rnnthppt  LP  Caa  Comoanv 

RF13S-21 

Cooper  Tire  and  Rubber  Co 

Farmera  Union  Central  Exchange.. 
St.  loseph  Public  Schools 

RFZ72-5145Z 
RF272-47923 
RF97-1 
RF272-11986 
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Wmt  Iron  County  Public  Sckooh. 


Case  No. 


RF272-1618e 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5KX)  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
July  1. 1988. 

Richard  T.  Tedrow. 

Acting  Director,  Office  of  Hearings  and 

Appeals. 

[PR  Doc.  88-16108  Filed  7-15-88:  8:45  am] 
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iMuance  of  Decisions  and  Orders; 
Week  of  May  16  Ttirough  May  20, 1988 

During  the  week  of  May  16,  through 
May  20, 1988  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  exception  or 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contain  a  list  of 
submissioni  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Requests  for  Exception 

Kasigluk.  Inc..  5/19/88.  KEE~0153 

The  OHA  issued  a  Decision  and 
Order  denying  an  Application  for 
Exception  fU^  by  Kasigluk,  Inc.  of 
Kasigluk,  Alaska.  In  the  Order,  the  OHA 
found  that  Kasigluk  had  not 
demonstrated  that  it  was  experiencing  a 
hardship,  inequity  or  unfair  distribution 
of  burdens  by  having  to  file  Form  EIA- 
782B,  the  Reseller/Retailer  Monthly 
Petroleum  Products  Sales  Report. 
Accordingly  the  firm  was  instructed  to 
continue  filing  the  report 

Webb's  Oil  Corporation.  5/17/88.  KEE- 
0161 

Webb's  Oil  Corporation  (Webb)  filed 
an  Application  for  Exception  in  which 
the  firm  sought  to  be  relieved  of  the 
requirement  to  file  Form  EIA-782B, 
entitled  "Reseller/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
reviewing  the  request,  the  DOE  found 
that  Webb  would  not  suffer  a  hardship, 
inequity  or  unfair  distribution  of 
burdens  by  fulfilling  its  reporting 
obligation.  Accordingly,  exception  relief 
was  denied. 

\ 


Motion  for  Diaoovery 

Mutual  Petroleum  Marketing  Co.,  Inc.. 
Mutual  Petroleum  Marketing  Co..  of 
California.  Inc..  Mutual  Petroleum 
Marketing  Co..  of  Texas.  Ina.  KRD- 
0340:  Louisiana  Bayou  Oil 
Corporation,  5/19/88  KRH-0340 
Mutual  Petroleum  Marketing  Co.,  Inc. 
(MPM),  Mutual  Petroleum  Marketing 
Co.,  of  California,  Ina  (MPM-Califomia), 
Mutual  Petroleum  Marketing  Co.,  of 
Texas,  Inc.  (MPM-Texas).  And 
Louisiana  Bayou  Oil  Corporation 
(collectively  referred  to  as  Mutual)  filed 
a  Motion  for  Discovery  and  Motion  for 
Evidentiary  Hearing  in  connection  with 
their  Statements  of  Objections  to  the 
Proposed  Remedial  Order  (PRO)  which 
the  Economic  Regulatory  Administration 
(ERA)  issued  to  Mutual  on  September  8, 
1986.  The  DOE  denied  Mutual's  request 
for  contemporaneous  construction  and 
administrative  record  discovery 
concerning  10  CFR  212.186  (the  layering 
regulation).  205.202  (the  anti- 
circumvention  regulation)  and  210.62(c) 
(the  normal  business  practice  rule), 
citing  numerous  precedents  for  the 
denial  of  these  requests.  The  DOE  also 
denied  Mutual's  requests  for  discovery 
concerning  clarification  of  the  PRO, 
finding  that  the  ERA'S  pleadings  and 
workpapers  already  supplied  to  Mutual 
were  sufficient  for  the  companies  to 
understand  the  allegations  against  them 
and  to  respond  to  the  disputed  issues  in 
the  case.  Furthermore,  the  DOE  found 
that  some  of  Mutual's  requests  were  not 
relevant  to  Mutual's  arguments 
presented  in  the  companies'  Statements 
of  Objections.  The  DOE  granted  Mutual 
30  days  in  which  to  provide  alternative 
matching  for  the  ERA'S  matching  of 
MPM's  1977  transactions  concering 
MPM's  alleged  Subpart  F  violations. 
Finally,  the  DOE  granted  Mutual's 
Motion  for  Evidentiary  Hearing  solely 
on  the  issues  of  the  traditional  and 
historical  services  provided  by  MPM- 
Texas.  and  the  allocation  of  costs  and 
revenues  in  the  calculation  of  MPM- 
Califomia's  permissible  average 
markup,  including  the  effect  of  exchange 
transactions  on  those  calculations. 

Refund  Applications 

Algona  Municipal  Utilities.  5/18/88, 
RF272-1267 
The  DOE  issued  a  Decision  and 
Order,  granting  Algona  Municipal 
Utilities'  (Algona)  Application  for 
Refund  from  the  DOE's  Subpart  V  crude 
oil  refund  proceedings.  Algona  is  a 
regulated  public  utility  that  claimed  a 
refund  based  on  its  purchases  of 
6,993.551  gallons  of  petroleum  products. 
The  OHA  has  regarded  refund 
applications  filed  by  utility  firms  as 


claims  filed  on  behalf  of  utility 
customers.  Thus,  to  the  extent  that 
utility  customers  were  end-users  of 
petroleum  products,  the  OHA  has 
applied  the  end-user  presumption  of 
injury  to  claims  filed  by  pubhc  utilities. 
Based  on  this  policy,  the  OHA  granted 
Algona's  refund  request,  with  the 
condition  that  Algona  pass  through  the 
refund  to  its  customers.  The  total 
amount  of  refund  approved  in  this 
Decision  and  Order  is  $1,399. 

Aminoil  U.S.A.  Inc./Christian  County 
Gas  Company.  RF139-07:  L.H. 
Osting  »  Son.  Inc..  RF139-46;  Miller 
LP  Gas  Service.  5/20/88,  RF139-55 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  Christian  County  Gas  Company,  L.H. 
Osting  &  Sons  and  Miller  LP  Gas  Service 
in  the  Aminoil  U.S.A..  Inc.  special  refund 
proceeding.  This  firms  submitted  cost 
banks  in  excess  of  their  refund  claims 
and  market  price  comparison  in  support 
of  their  claims  for  refunds  exceeding 
$5,000.  After  examining  the  firms' 
applications  and  supporting 
docn:3ntation,  the  DOE  concluded  that 
they  should  receive  refunds  totaling 
$219,137,  representing  $125,343  in 
principal  and  $93,794  in  interest. 

Aminoil  U.S.A.  Inc./Nelson  Lutz  D/B/A 
Lutz  LP  Gas  Company.  5/17/88, 
RF139-^ 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Applications  for  Refund 
filed  by  Nelson  Lutz  d/b/a  Lutz  LP  Gas 
Company  (Lutz)  in  the  Aminoil  U.S.A., 
Inc.  special  refund  proceeding.  Lutz 
submitted  cost  banks  in  excess  of  its 
refund  claims  and  market  price 
comparison  material  in  support  of  a 
refund  of  more  than  $5,000.  After 
examining  Litz's  applications  and 
supporting  documentation,  the  DOE 
concluded  that  the  firm  should  receive 
refund  of  $112,684.  representing  $64,476 
in  principal  and  $48,208  in  interest. 

Belridge  Oil  Co./Hawii,  5/18/88,  RQ- 
451 
The  DOE  issued  a  Decision  and  Order 
granting  a  second-stage  refund 
application  submitted  by  the  State  of 
Hawaii.  Hawaii  will  use  $469  of  Belridge 
Oil  Co.  monies  to  provide  energy 
conservation  information  to  the  public. 

Burke  Farms  et  al.,  5/20/m,  RF272-4960 
etal. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  the  products 
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for  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  petroleum  products  it 
claimed  and  was  therefore  presumed 
injured.  The  sum  of  the  refunds  granted 
in  this  Decision  is  $1,596.  All  of  the 
claimants  will  be  eligible  for  additional 
refimds  as  additional  crude  oil 
overcharge  funds  tiecome  available. 

Conoco  Inc./ Armour  Oil  Co.,  5/16/88, 
RF220-170 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Armour  Oil  Co..  a  purchaser  of 
diesel  fuel  and  motor  gasoline  from 
Conoco  Inc.  Armour's  level  of  purchases 
resulted  in  a  potential  refund  in  excess 
of  the  $5,000  small  claims  threshold 
amount.  According  to  the  methodology 
set  forth  in  Conoco  Inc.,  13  DOE  \  85,316 
(1985),  an  applicant  who  claims  a  refund 
above  the  threshold  amount  must 
demonstrate  that  it  maintained 
sufficient  banks  of  unrecouped 
increased  product  costs  for  the  products 
concerned  throughout  the  consent  order 
period.  Despite  being  given  an  ample 
opportunity  to  do  so.  Armour  was 
unable  to  make  such  a  demonstration. 
The  DOE  therefore  determined  that 
Armour's  refund  should  be  limited  to  the 
$5,000  threshold  amount.  The  refimd 
approved  in  this  Decision  totaled  $7,719, 
including  interest. 

Conoco  Inc/Genico  Distributors,  Inc., 
5/17/88.  RF220-363 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Genico  Distributors,  Inc.  in  the 
Conoco  Inc.  special  refund  proceeding. 
Conoco  Inc.,  13  DOE  1 85,316  (1985). 
Genico,  a  reseller/retailer  of  refined 
petroleum  products,  was  eligible  for  a 
volumetric  refund  of  $11,767  on  its  motor 
gasoline  purchases  from  Conoco  and  $90 
on  its  distillate  purchases.  After 
examining  the  firm's  cost  banks  and 
applying  a  three-part  competitive 
disadvantage  test,  the  DOE  concluded 
that  Genico  should  receive  a  refund  of 
$4,254  on  its  motor  gasoline  purchases. 
Although  Genico  did  not  attempt  to 
demonstrate  injury  on  its  distillate 
purchases,  the  DOE  also  granted  it  a 
refund  on  those  purchases  because  the 
firm's  combined  principal  refund  amount 
fell  below  the  $5,000  small  claims 
threshold.  The  total  refund  granted  to 
Genico  was  $6,256,  representing  $4,344 
in  principal  and  $1,912  in  accrued 
interest. 

Gulf  Oil  Corporation/Ryder  System, 
Inc.,  5/18/88,  RF40-1823 


The  IX)E  issued  a  Decision  and  Order 
concerning  an  Application  for  Refuind 
filed  by  Ryder  System,  Inc.,  the  parent 
company  of  Ryder  Truck  Rental,  Inc. 
(RTR),  Truckstops  Corporation  of 
America  (Truckstops).  M  &  G  Convoy, 
Inc.  (M  &  G),  and  Commercial  Carriers, 
Inc.  (Commercial).  Following  the 
procedures  outlined  in  Gulf  Oil  Corp.,  12 
DOE  1 85.048  (1984).  Ryder  claimed  a 
refund  based  on  the  108.823.234  gallons 
of  petroleum  products  that  its 
subsidiaries  purchased  from  Gulf  during 
the  consent  order  period.  With  respect 
to  the  51.033.508  gallons  purchased  by 
RTR.  the  DOE  found  that  the  firm  did 
not  absorb  any  of  Gulfs  alleged 
overcharges,  and  thus  that  portion  of 
Ryder's  claim  was  denied.  The  DOE  also 
found  that  Ryder  sold  100%  of 
Truckstops'  common  stock  to  the 
Standard  Oil  Company  of  Ohio  in  1984 
and  thus  was  not  the  appropriate  party 
to  apply  for  a  refund  based  on  the 
45,478,906  gallons  of  petroleum  products 
that  Truckstops  purchased  from  Gulf. 
The  DOE  did  approve  the  portion  of 
Ryder's  claim  associated  with  the 
12,210.820  gallons  of  Gulf  products 
purchased  by  M  &  G  and  Commercial. 
Accordingly,  Ryder  was  granted  a 
refund  of  $19,171,  representing  $14,897  in 
principal  and  $4,274  in  accrued  interest. 

Husky  Oil  Company/Petroenergy 
Corporation,  5/18/88,  RF161-66 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Petroenergy  Corporation,  a 
reseller  of  Husky  motor  gasoline. 
Petroenergy  submitted  information 
which  indicated  that  it  purchased 
107,918,236  gallons  of  motor  gasoline 
from  Husky  during  the  consent  order 
period.  However,  Petroenergy  made  the 
required  showing  of  inquiry  for  only 
71,987,795  gallons  of  Husky  motor 
gasoline.  Accordingly,  Petroenergy  was 
granted  a  refund  of  $48,016,  representing 
$32,826  in  principal  plus  $15,190  in 
accrued  interest. 

fames  Humpula  6r  Sons,  Inc.  et  al,  5/ 
17/88,  RF272-7367  et  ai 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  to  34  claimants  that 
filed  Applications  for  Refund  in  OHA's 
Subpart  V  crude  oil  overcharge  refund 
proceedings.  The  DOE  found  that  the 
applicants  had  provided  sufiicient 
evidence  of  the  volume  of  refined 
petroleum  products  that  they  purchased 
during  the  period  August  19, 1973 
through  January  27, 1981.  The  DOE  also 
found  that,  as  agricultural  end-users  of 
petroleum  products,  the  applicants  were 
injured  as  a  result  of  the  crude  oil 
overcharges.  The  total  of  the  refunds 
granted  was  $930. 


fohn  W.  Hadley,  et  ai,  hl\%l«&,  RF272- 
602,  et  aL 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overchage  funds  to  13  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural,  manufacturing, 
school  administration,  or  service 
activities.  Each  determined  its  purchase 
volume  either  on  the  basis  of  actual 
records  or  by  reasonable  estimates. 
Since  the  applicants  were  end-users  of 
the  petroleum  products,  they  were 
presumed  to  have  been  injured  by  the 
alleged  crude  oil  overchai:ges.  The  total 
amount  of  refund  granted  in  this 
Decision  is  $6,223. 

Michael  H.  Moore,  et  ai,  5 f  18188, 
RF272-946,  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  eleven  Applications  for  Refund 
filed  in  connection  with  the  Subpart  V 
crude  oil  refund  proceedings.  Each 
applicant  purchased  refined  petroleum 
products  during  the  period  August  19, 
1973  through  January  27, 1981,  and  used 
the  products  for  various  agricultural 
activities.  Five  of  the  applicants 
determined  their  purchase  volumes  by 
using  the  USDA  estimate  for  aimual 
petroleum  product  consumption  per  acre 
among  the  nation's  farmers  for  specific 
crops.  The  remaining  applicants  used 
estimation  methods  that  the  DOE 
approved  in  prior  determinations.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $443. 

Mobil  Oil  Corporation/Clauss  Heating 
Oils,  Inc.,  et  al.,  5116/86,  RF225- 
5204,  etoL 
The  DOE  issued  a  Decision  and  Order 
granting  appUcations  filed  by  seven 
purchasers  of  Mobil  refined  petroleum 
products  in  the  Mobil  Oil  Corporation 
special  refund  proceeding.  According  to 
the  procedures  set  forth  in  Mobil  Oil 
Corp.,  13  DOE  185,339  (1985).  each 
applicant  was  found  to  be  eligible  for  a 
refund  based  on  the  volume  of  products 
it  purchased  from  Mobil.  The  total 
amount  of  refunds  approved  in  this 
Decision  was  $18,724,  representing 
$15,055  in  principal  plus  $3,669  in 
accrued  interest. 

Smithway  Motor  Xpress.  Inc.,  5/17/88, 
RF272-1008 
The  DOE  issued  a  Decision  and  Order 
dismissing  an  Application  for  Refund 
filed  by  Smithway  Motor  Xpress,  Inc. 
(Smithway)  in  the  Subpart  V  crude  oil 
refund  proceedings  (Subpart  V).  The 
DOE  dismissed  Smithway's  Application 
because  Smithway  had  already  been 
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approved  for  a  refund  from  the  Surface 
Transporters  Escrow  that  was  created 
by  the  Stripper  Well  Settlement 
Agreement  Under  the  terms  of  the 
Settlement  Agreement  the  applicant 
had  Xo  waive  its  right  to  a  refond  in  any 
Subpart  V  cmde  oil  |nt>ceeding. 
Accordingly,  Smithway  was  ineligible 
for  Subpart  V  crude  oil  refunds. 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Hart  Oil  Ca 

ltF22S-9533 
RF22S-e634 
RF22S-a63S 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  IKX)  p.m.  and  5:00  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
July  1. 1968. 
Richard  T.  Twbow. 

Acting  Director,  Office  of  Hearings  and 
Appeals, 

(FR  Doc  88-16108  Filed  7-15-88;  8:45  am] 


Issuance  of  Proposed  Decision  and 
Order,  Period  of  May  16  Througli  June 
3.1988 

During  the  period  of  May  16  through 
fune  3. 1988,  the  proposed  decision  and 
order  summarized  below  was  issued  by 
the  OfRce  of  Hearings  and  Appeals  of 
the  Department  of  Energy  with  regard  to 
an  application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exoeptiea  proceedings  (10  CFR 
Part  205,  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occtirs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 


be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  snd  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Indepmdence 
Avenue,  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m..  and  5:00  p.SL.  except 
federal  holidays. 
July  8. 1968. 

Geocge  B.  Braznay, 

Director.  Office  of  Hearings  and  Appeals- 
Petroleum  Traders  Corporation,  Fort 
Wayne.  IN.  Kee-Oies.  Reporting 
Requirements 
Petroleum  Traders  Corporation  filed 
an  Application  for  Exception  from  the 
provisions  of  filing  Form  EIA-782B.  The 
Exception  request  if  granted,  would 
permit  Petroleum  Traders  Corporation  to 
be  exempt  from  filing  this  form.  On  lune 
1, 1988.  the  Department  of  Energy  issued 
s  Proposed  Decision  and  Order  which 
determined  that  the  Exception  request 
be  denied. 

[FR  Doc  88-16111  FQed  7-15-88: 8:45  am} 
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Issuance  of  DacWone  and  Orders; 
Week  of  June  13  Ihrougit  June  17. 
1988 

During  the  week  of  June  13  through 
June  17, 1988.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appesis 

Decker  »  HaHman.  6/16/88:  KFA-0t87 

On  May  20. 1988.  Decker  ft  Hallman.  s 
law  firm,  filed  an  Appeal  from  a 
determination  issued  to  the  firm  on 
April  23. 1988  by  the  Director  of  die 
Office  of  Oil  and  Gas  of  the  Energy 
Information  Administration  (Director)  of 
the  Department  of  Energy.  In  that 
determination,  the  Director  partially 
granted  a  request  for  information 


pursusnt  to  the  Freedom  of  Information 
Act  (FOIA),  but  withheld  s  master  list  of 
companies  from  which  respondents  to 
an  Energy  Information  A<bninistration 
survey  are  selected.  In  considering  the 
Appeal,  the  DOE  found  that  the 
Director's  denial  was  based  upon  a 
misinterpretation  of  the  scope  of  Ihe 
Appellant's  request  for  information.  The 
Director  interpreted  the  Appellant's 
request  to  include  all  potential 
respondents  to  the  ELA  siwey.  and  not 
just  the  names  and  sddresses  of  actual 
respondents  to  the  survey,  as  originally 
requested  by  Decker  ft  Hallman. 
Consequently,  the  case  was  remanded 
to  the  Director  for  a  determination 
regarding  the  releasability  of  the  names 
and  addresses  of  die  survey 
respondents. 

William  Albert  Hewgley.  6/15/88:  KFA- 
0186 

William  Albert  Hewgley  filed  an 
Appeal  from  a  determination  issued  to 
him  by  the  Inspector  General  of  the 
Department  of  Energy.  In  his 
determination,  the  Inspector  General 
first  found  that  5  U.S.C.  552a  (j)(2)  and 
(k)(2)  of  the  Privacy  Act  shielded  bom 
disclosure  any  documents  Hewgley 
sought  under  that  Act.  The  Inspector 
General  then  denied  Mr.  Hewgley's 
request  for  the  same  documents  under 
the  Freedom  of  Information  Act  on  the 
ground  that  no  documents  responsive  to 
his  request  are  known  to  exist. 

In  considering  the  Appeal,  the  DOE 
contacted  die  POI/Privacy  Acts 
Specialist  at  the  DOE  Inspector 
General's  Office  and  learned  that  some 
documents  responsive  to  Mr.  Hewgley's 
Original  FOI/Privscy  Acts  Request  do 
exist  Accordingly,  die  DOE  remanded 
Mr.  Hewgley's  Request  to  the  Office  of 
the  Inspector  General  for  a  new  and 
thorough  search  for  documents 
responsive  to  the  Request  The  DOE 
furdier  ordered  that  the  Inspector 
General  either  (i)  promptiy  release  any 
responsive  documents  to  Mr.  Hewgley 
or  (ii)  promptiy  issue  a  denialletter 
which  adequately  justifies  die 
applicability  of  an  exemption  to  each  of 
the  documents  withheld. 


Petitions  for  Special ! 
Mississippi.  6/13/88:  KEG-0034 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Petitions  for  Special 
Redress  filed  by  the  State  of  Mississippi. 
Mississippi  so«^t  approval  to  use 
Stripper  Well  fimds  for  a  project  which 
the  DOE'S  Assistant  SecreUry  for 
Conservation  and  Renewable  Energy 
held  to  be  inconsistent  with  the  terms  of 
the  Stripper  Well  Setdement  Agreement 
The  DOE  approved  the  State's  proposal 


to  use  $503,800  for  a  rail  yard  switching 
relocation  project  in  Greenwood. 
Mississippi.  The  DOE  determined  that 
the  project  was  remedial  because  it 
would  result  in  smoother  traffic  flow, 
less  idling  time  for  motorists,  and  hence 
substantial  furi  savings  for  the 
considerable  number  of  motorists 
traveling  through  Greenwood.  The  DOE 
also  found  that  the  project  was  timely 
and  part  of  a  well-balanced 
restitutionary  plan.  In  conclusion,  the 
DOE  foand  diat  Mississippi's  program 
was  permissible  under  the  terms  of  the 
Settlement,  Agreement  and  OHA 
precedent.  Accordingly  Mississippi's 
Petition  for  Special  Redress  was 
approved. 

Texas.  6/13/88:  KEG-0033 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Petition  for  Special 
Redress  submitted  by  the  State  of 
Texas.  The  State  sought  approval  to  use 
Stripper  Well  monies  for  a  project  which 
the  I)OE's  Assistant  Secretary  for 
Conservation  and  Renewable  Energy 
held  to  be  inconsistent  with  the  terms  of 
the  Stripper  Wdl  Setdement  A^eement. 
The  DC^  disapproved  Texas'  proposal 
to  use  $8  million  to  conduct  research 
related  to  enhanced  oil  recovery  from  oil 
reservoirs  on  State  lands  in  Texas.  In 
reaching  this  determination,  the  DOE 
found  that  the  Texas  proposal  was  not 
restitutionary  because  the  primary 
beneficianes  of  the  proposal  would  be 
oil  companies  and  certain  owners  of 
surface  rights  on  State  lands  rather  than 
injured  consumers.  The  DOE  concluded 
that  oil  companies  and  owners  of 
surface  rights  were  narrow  economic 
interests  that  should  not  receive  the 
lion's  share  of  benefits  that  were 
intended  to  be  distributed  to  consumers 
overcharged  on  purchases  of  petroleum 
products.  Accordingly.  Texas'  Petition 
for  Special  Redress  was  denied. 

Request  for  Modification  and/ot 
Rescission 

Arizona.  6/13/88:  KER-004J 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Motion  for 
Reconsideration  filed  by  the  State  of 
Arizona.  The  State  sought 
reconsideration  of  a  DOE  determination 
that  denied  the  Petition  for  Special 
Redress  filed  by  Arizona  concerning  the 
use  of  Stripper  Well  funds  for  a 
proposed  natural  gas  and  electric  utility 
assistance  program  which  would  use  $7 
million  of  Stripper  Well  funds  over  a  2- 
year  period.  In  its  motion.  Arizona 
demonstrated  that  the  State's  low- 
income  elderly  population  would  be  the 
primary  beneficiaries  of  the  program. 
AcconLngly,  Arizona's  Motion  for 
Reconsideration  was  granted. 


Motions  for  Discovery 

Lafet.  Inc..  6/15/88:  KRD-0011 

Lajet  Inc.  (Lajet)  filed  a  Motion  for 
Discovery  relating  to  a  Proposed 
Remedial  Order  (reO)  issued  to  its 
predecessor  in  interest  North  American 
Petroleum  Company  (NAPCO),  by  the 
Economic  Regulatory  Administration 
(ERA)  on  May  8, 1985.  In  the  PRO,  die 
ERA  alleges  that  NAPCO  entered  into  a 
series  of  processing  agreements  with 
Young  Refining  Company,  a  small 
refiner  which  had  received  100% 
entiUements  exception  relief.  According 
to  the  ERA.  NAPCO  entered  into  these 
agreements  for  the  sole  purpose  of 
evading  its  entiUements  purchase 
obligations.  The  firm's  actions,  asserts 
the  ERA.  violated  10  CFR  205.202  in  diat 
they  circumvented  the  Entitlements 
Regulations  set  forth  at  10  CFR  211.66 
and  211.67.  In  its  Motion  for  Discovery, 
La|et  sought  the  following  items:  (1) 
Documents  and  transcripts  of  testimony 
provided  to  IX)E  by  or  on  b^alf  of 
Young  concerning  Young's  processing 
agreements,  purchase  and  sales  of  crude 
oil,  and  sales  of  refined  product  during 
the  audit  period;  (2)  workpapers 
explaining  the  manner  in  which  the  ERA 
computed  violation  and  interest 
amounts  set  forth  in  the  I^O:  and  (3) 
documents  relating  to  the 
contemporaneous  construction  of 
certain  DOE  rulemakings  and 
regulations.  In  considering  Lajet's 
motion,  the  DOE  first  determined  that 
the  firm  had  already  been  provided  with 
sufficient  audit  workpapers  to 
understand  and  challenge  the 
methodology  employed  by  the  ERA  in 
computing  the  alleged  violation  amount 
and  interest  assessment.  Next  the  DOE 
found  that  Lajet's  contemporaneous 
construction  request  was  almost 
identical  to  that  submitted  by  the  firm  in 
another  case.  Since  the  DOE  had 
recenUy  found  the  firm's  request  to  be 
without  merit  in  the  other  case,  the  DOE 
denied  Lajet's  request  based  on  the 
reasons  set  forth  in  that  other  case. 
Finally,  the  DOE  questioned  the 
relevancy  of  submissions  made  by 
Young  in  exceptions  proceedings  in  this 
case,  pointing  out  the  di^erences 
between  the  exceptions  process  and 
remedial  order  proceedings.  The  DOE 
then  found  that  most  of  the  material 
submitted  by  Young  in  its  exceptions 
proceedings  is  publicly  available.  To  the 
extent  redactions  have  been  made  to 
any  of  the  Young  material  because  of 
confidentiality,  die  DOE  held  diat  LaJet 
had  failed  to  identify  specific  deleted 
material  they  seek  or  attempt  to 
establish  that  such  deleted  material 
constitutes  relevant  and  material 


evidence.  Accordingly,  the  DOE  denied 
Lajet's  discovery  motion. 

The  Crude  Company.  Inc..  6/16/88: 
KRD-0440 

The  Crude  Company,  Inc.  (TCC)  filed 
a  Motion  for  Discovery  in  connection 
with  a  Proposed  Remedial  Order  (PRO) 
issued  to  the  firm  on  January  9, 1987.  In 
die  mo.  die  ERA  alleges  diat  TCC 
resold  crude  oil  at  a  price  that  exceeded 
its  maximum  aUowable  selling  price,  or 
maintained  an  average  markup  in 
excess  of  its  permissible  average 
markup  (PAM).  in  violation  of  the  DOE 
price  regulations  codified  at  10  C.F.R. 
Part  212,  Subparts  F  and  L  In  its  Motion 
for  Discovery,  TCC  propounded 
numerous  requests  for  admissions, 
interrogatories,  and  requests  for 
documents  regarding  the  following 
issues:  (1)  The  ERA's  discretionary 
choice  of  TCCs  imputed  May  15. 1973 
base  price;  (2)  the  ERA's  use  of  separate 
inventory  accounting  to  calculate  TCCs 
product  costs  and  baaks;  and  (3)  the 
ERA'S  calculation  of  TCCs  PAM.  A 
majority  of  these  requests  were  denied 
because  the  firm  failed  to  show  that  the 
discovery  was  necessary  for  it  to  obtain 
relevant  and  material  factual  evidence. 
Five  requests  for  admissions  were 
granted,  however,  because  they  sought 
material  factual  information  concerning 
the  timing  of  TCCs  first  two  successful 
offers  for  the  resale  of  crude  oil.  In 
addition,  the  OHA  determined  that  the 
production  of  additional  information  by 
the  ERA  would  be  helpful  in  detemining 
whether  the  ERA  properly  used  its 
prosecutorial  discretion  in  establishing 
TCCs  May  15  base  price.  Accordingly, 
the  OHA  ordered  the  ERA  to  submit 
information  concerning  the  following 
three  issuer.  (1)  The  reasonableness  and 
scope  of  the  ERA's  efforts  to  locate 
TCCs  nearest  comparable  outlet;  (2)  the 
comparability  of  TCC  and  the  firm 
which  the  ERA  claims  was  TCCs 
nearest  comparable  outlet  and  (3)  the 
reasonableness  of  the  ERA's  choice  of 
TCCs  May  15  base  price. 

Refund  AppUcadons 

Beacon  Oil  Company /Cash  Oil 

Company  of  California.  6/17/88: 
RF238~8.  RF238-75 

The  E)OE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  by  Cash  Oil  Company  of  California 
(Cash)  in  the  Beacon  Oil  Company 
special  refund  proceeding.  On  March  25, 
1986,  Mr.  Clyde  E.  Harvey,  the  president 
of  Cash,  filed  a  refund  claim:  on  October 
15, 1988.  Cash's  counsel  submitted  a 
second  Application  for  Refund  which 
falsely  stated  that  Cash  had  not  filed  a 
previous  claim  in  the  Beacon 
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proceeding.  As  an  initial  matter,  the 
DOE  dismissed  the  second  application. 
The  March  25, 1986  application  was 
based  only  on  Cash's  purchases  of 
Beacon  motor  gasoline  during  the 
August  19, 1973,  through  March  31, 1975 
consent  order  period.  Because  Cash 
already  had  received  credit  refunds 
from  Beacon  based  on  those  purchases, 
Cash's  original  claim  was  denied. 
Billings  Freight  Systems/Kensington 

Corp..  6/13/88:  RF272-1172,  RF272- 

1192 

The  DOE  issued  a  Decision  and  Order 
granting  two  Applications  for  Refund 
from  crude  oil  overcharge  funds  based 
on  each  Applicant's  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  Applicant  submitted  detailed 
documentation  supporting  its  claim.  As 
an  end-user,  each  Applicant  was 
entitled  to  receive  a  refund  of  its  full 
volumetric  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$3,337. 

Conoco,  Inc./Gulf  Oil  Corporation,  6/ 
16/88;  RF220-277 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Applications  for  Refund 
filed  by  Chevron  Corporation  on  behalf 
of  Gulf  Oil  Corporation.  In  its 
Application,  Chevron  sought  refunds  for 
Guirs  purchases  of  propane,  butane  and 
motor  gasoline  from  Conoco  Inc.  during 
the  period  from  January  1, 1973  through 
January  26, 1981.  In  the  Decision  and 
Order,  the  DOE  determined  that  Gulf 
was  a  spot  purchaser  of  motor  gasoline 
from  Conoco,  had  not  shown  injury,  and 
was  therefore  not  entitled  to  a  refund  for 
these  purchases.  With  respect  to  Gulfs 
purchases  of  propane  and  butane,  the 
DOE  determined  that  Chevron  was 
entitled  to  refunds  of  $426  for  propand 
and  $1  for  butane.  Including  interest,  the 
total  refund  granted  in  this  Decision  is 
$599. 

EarlL.  Passwaters  et  al,  6/13/88: 
RF272-6807  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  14  applicants  based 
on  their  respective  purchases  of  refmed 
petroleum  products  during  the  period 
August  19. 1973,  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
petroleum  products,  and  established  its 
claim  either  by  consulting  actual 
purchase  records  or  by  estimating  its 
consumption.  As  end-users  of  the 
products  they  claimed,  each  applicant 
was  found  injured  under  the  end-user 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$5,963. 


Gilttner  Public  Schools,  et  al..  6/15/88: 
RF272-9623  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  eight  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973.  through  January 
27. 1961.  Each  applicant  used  the 
products  for  various  activities,  and  each 
determined  its  claim  either  by  consulting 
actual  purchase  records  or  by  a 
reasonable  method  of  estimation.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  by  the  DOE  to  have  been 
injured.  The  sum  of  the  refunds  granted 
in  this  Decision  is  $1,129.  All  of  the 
Claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 
Gulf  Oil  Corporation/Rice-Lindquist, 
Inc.,  6/16/88:  RF40-1484 

Rice-Lindquist.  Inc.  (Rice)  Tiled  an 
Application  for  Refund  in  which  the  Brm 
sought  a  portion  of  the  fund  obtained  by 
the  DOE  through  a  consent  order 
entered  into  with  Gulf  Oil  Corporation 
(Gulf).  The  DOE  found  that  Rice 
demonstrated  that  it  pimihased  Gulf 
motor  gasolilne.  fuel  oil  and  diesel  fuel 
during  the  consent  order  period  and  that 
Rice  was  injured.  Under  ^e  procedures 
outlined  in  Gulf  Oil  Corp.,  12  DOE 
\  85,048  (1984).  Rice  was  found  entitled 
to  receive  a  volumetric  refund  of  $57,547. 
In  addition,  the  firm  is  entitled  to 
receive  accrued  interest  of  $16,509  for  a 
total  refund  of  $74,056.  However,  the 
DOE  concluded  that  it  is  not  appropriate 
to  issue  the  refund  directly  to  Rice  at  the 
present  time.  Rice  is  a  respondent  in  an 
on-going  enforcement  proceeding.  This 
case  is  now  on  appeal  to  the  Federal 
Energy  Regulatory  Commission.  Pending 
the  outcome  of  the  enforcement 
proceeding,  the  DOE  determined  that 
the  refund  of  $74,056  should  be 
deposited  into  a  separate  interest- 
bearing  escrow  account  on  behalf  of 
Rice. 

Lockheed  Air  Terminal  Inc./Northwest 
Airlines.  Inc.,  6/15/88:  RF269-24 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  to  Northwest  Airlines 
on  behalf  of  Republic  Airlines  in  the 
Lockheed  Air  Terminal  refund 
proceeding.  Republic,  which  is  now 
owned  by  Northwest,  was  an  end-user 
of  Lockheed's  aviation  fuel  and  was 
therefore  presumed  to  have  suffered 
injury  as  a  result  of  Lockheed's  alleged 
overcharges.  Based  on  the  amount  by 
which  Republic  was  allegedly 
overcharged,  the  DOE  determined  that 
Northwest  was  due  a  refund  of  $31,695 
($17,919  principal  and  $13,776  interest). 


Marine  Petroleum  Company  and  Mars 
Oil  Company /J.D.  Streett  & 
Company:  Emm  Marketing 
Company,  6/15/88:  RF139-15, 
RF139-18 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  J.D.  Streett  &  Company  and  Emro 
Marketing  Company  in  the  Marine 
Petroleum  Company  and  Mars  Oil 
Company  special  refund  proceeding. 
The  hrms  are  resellers  who  limited  their 
refund  requests  to  $5,000  in  principal  or 
less  and  were,  therefore,  presumed  to 
have  been  injured.  The  DOE  determined 
that  the  firms  should  receive  refunds 
totalling  $12,977,  representing  $7,421  in 
principal  and  $5,556  in  interest.  The 
refund  granted  J.D.  Streett  &  Company 
was  placed  in  an  interest-bearing 
escrow  account  pending  the  outcome  of 
an  enforcement  proceeding  involving  the 
firm. 

Mobil  Oil  Corporation/Fultroop  Service 
Station  et  al..  6/17/88:  RF225-58  et 
al. 
The  DOE  issued  a  Decision  granting 
eight  Applications  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account 
filed  by  retailers  resellers,  and  end-users 
of  Mobil  refined  petroleum  products. 
Each  applicant  elected  to  apply  for  a 
refund  based  upon  the  presumptions  set 
forth  in  Mobil  Oil  Corp..  13  DOE  \  85,339 
(1985).  The  DOE  granted  refunds 
totalling  $26,433  ($21,211  principal  plus 
$5,222  interest). 

Mobil  Oil  Corporation/Monroe  Holt. 
6/17/88:  RF225-11035.  RF225-11036 
The  DOE  issued  a  Decision  granting 
an  additional  refund  of  $198  to  Monroe 
Holt  from  the  Mobil  Oil  Corp.  escrow 
account.  Holt  received  a  second  refund 
because  Mobil  was  able  to  provide 
gallonage  figures  for  a  gas  station  for 
which  Holt  no  longer  maintained 
records.  Holt  met  the  requirements  set 
forth  in  Mobil  Oil  Corp.,  13  DOE  \  85.339 
(1985),  and  therefore  received  an 
additional  refund  of  $198  ($159  in 
principal  and  $39  in  interest). 

Mobil  Oil  Corp./Smith  Oil  Co..  Inc..  6/ 
17/88:  RF225-8767,  RF225-8768. 
RF225-87e9,  RF22S-8770 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Smith  Oil  Co..  Inc..  in  the  Mobil  Oil 
Corp.  special  refund  proceeding.  See 
Mobil  Oil  Corp.,  13  DOE  |  85,339  (1985). 
Smith,  a  reseller-retailer  of  refined 
petroleum  products,  attempted  to  rebut 
the  level-of-distribution  presumption  of 
injury  for  its  purchases  of  Mobil  motor 
gasoline.  After  examining  the  firm's  cost 
banks  and  applying  a  three-part 
competitive  disadvantage  test,  the  DOE 


concluded  that  Smith  should  receive  a 
full  volumetric  refund  on  its  motor 
gasoline  purchases.  Smith  also  claimed 
a  refund  on  its  middle  distillate 
purchases  from  Mobil.  The  firm, 
however,  did  not  attempt  to  demonstrate 
injury  with  regard  to  its  middle  distillate 
purchases.  Therefore,  that  portion  of  its 
claim  was  denied.  The  total  refund 
granted  to  Smith  was  $6,416, 
representing  $5,148  in  principal  and 
$1,268  in  accrued  interest. 

Pennzoil  Co./West  Virginia,  6/15/88: 
RMlO-110 
The  DOE  issued  a  Decision  and  Order 
approving  the  Motion  for  Modification 
filed  by  the  State  of  West  Virginia  in  the 
second  stage  of  the  Pannzoil  Co.  special 
refund  proceeding.  West  Virginia 
requested  permission  to  use  $72,317  of 
its  previously-approved  Pennzoil  funds 
for  traffic  light  synchronization 
programs  in  four  locations  and  for  the 
continuation  of  its  interstate  highway 
program.  The  DOE  found  that  West 
Virginia's  programs  were  consistent 
with  programs  that  the  DOE  approved  in 
the  past,  and  therefore  approved  the 
State's  proposed  modiOcations. 

Pinellas  Suncoast/Transit  Authority. 
6/13/88:  RF272-3504 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  from 
crude  oil  overcharge  funds  based  on  the 
Applicant's  purchases  of  refined 
petroleum  products  from  Auguat  19. 
1973,  through  January  27. 1981.  The 
Applicant  used  actual  invoices  to 
calculate  its  volume  claim.  Part  of  the 
claim  was  based  on  transmission  fluid. 
The  DOE  determined  that  transmission 
fluid  is  derived  from  petroleum  and  is  an 
eligible  product  in  these  proceedings. 
The  DOE  further  determined  that  the 
Applicant  should  be  presumed  injured 
because  it  was  an  end-user  of  the 
gallons  claimed.  The  refund  granted  in 
this  Decision  is  $295. 

Polcyn  Forma  et  al..  6/13/88;  RF272- 
5288  etal. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overchar^  funds  to  four  applicants 
based  on  their  purchases  of  refmed 
petroleum  products  during  the  period 
August  19. 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities  and 
calculated  its  voluae  claim  either  by 
consulting  actual  purdiase  records  or  by 
estimating  its  consumptioa  based  on  the 
acres  it  farmed.  Each  appUcant  was  an 
end-user  of  the  products  it  daimed  and 
was  therefore  found  injured  based  upon 
the  end-user  presumption  of  injury.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $45. 


Seward  Sr  Harris  Gin  Co.  Seward  & 
Harris.  6/15/88:  RF272-2364,  RF72- 
2365 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  two  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19. 1973,  through  January 
27, 1981.  Seward  4  Harris  Gin  Co.  used 
propane  to  operate  its  public  cotton  gin 
and  Seward  &  Harris  used  various 
petroleum  products  in  agricultiu-al 
activities  associated  with  the  cultivation 
of  cotton.  Seward  &  Harris  Gin  Co. 
consulted  actual  fuel  supplier  invoices 
to  determine  its  propane  gallonage. 
Seward  &  Harris  estimated  its 
consumption  based  on  the  number  of 
acres  it  farmed.  Both  applicants  were 
end-users  of  the  products  they  claimed 
and  were  therefore  presumed  by  the 
DOE  to  have  been  injured.  The  sum  of 
the  refunds  granted  in  this  Decision  is 
$243.  Both  of  the  claimants  will  be 
eligible  for  additional  refunds  as 
additional  crude  oil  overcharge  funds 
become  available. 

Townsend  Bros.,  Inc.,  6/13/88;  RF272- 
1133 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  from 
crude  oil  overcharge  funds  based  on  the 
Applicant's  purchases  of  motor  gasoline 
and  propane  during  the  period  August 
19, 1973  through  January  27, 1981 
(Settlement  Period).  Because  the 
Applicant  lacked  gallonage  figures,  it 
based  its  claim  on  its  gasoline  and 
propane  expenditures  for  the  Settlement 
Period.  Consequently,  the  DOE  divided 
the  Applicant's  gasoline  and  propane 
expenditures  by  weighted  average 
prices  for  gasoline  and  propane  that  the 
DOE  accepted  as  reasonable  in  prior 
crude  oil  cases.  As  an  end-user,  the 
Applicant  was  entitled  to  receive  a 
refund  of  its  full  volumetric  share.  The 
refund  granted  in  this  Decisioa  is  $43. 

Dismissals 

The  following  submissions  were 
dismissed: 

Nome,  and  Case  No. 

Don  E.  Keith  Petroleum  Products— RF238-31 
Torrid  Gas  Co.,  Inc.— RF22S-11032 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  IKX)  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 


Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
George  B.  Bmoay. 

Director,  Office  of  Hearing  and  Appeals. 
July  8, 1988. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OSWER-FR-3415-6] 

Financial  Assistance  Program  EHgit>le 
for  Review 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  availability  and 
review. 

SUMMARY:  The  Environmental  Protection 
Agency's  (EPA)  Office  of  Solid  Waste 
and  Emergency  Response  is  announcing 
the  availability  of  a  new  financial 
assistance  program,  "Source  Reduction 
and  Recycling  Technical  Assistance," 
for  States  to  establish  and  expand 
source  reduction  and  recycling  technical 
assistance  programs.  This  is  a  grant/ 
cooperative  agreement  program 
designed  to  provide  assistance  to  a 
limited  number  of  States  to  develop  or 
expand  technical  assistance  programs 
that  address  the  reduction  of  pollutants 
across  all  environmental  media:  air, 
land,  surface  water,  ground  water.  The 
grants/cooperative  agreements  will  be 
awarded  under  the  authority  of  section 
8001(a)  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  and  any  State 
environmental  Agency  is  eligible  to 
apply. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jackie  Krieger,  Office  of  Solid  Waste, 
Waste  Minimization  Staff  (WH-565), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460,  (202)  382-6972. 

SUPPLSMSITARV  INFORMATION:  In  fiscal 
year  1988.  Congress  appropriated  to  EPA 
$4  million  for  "incentive  grants  to  States 
to  establish  and  expand  waste  reduction 
technical  assistance  programs  and  for 
EPA  to  establish  and  operate  a  technical 
information  clearinghouse."  Of  the  total 
$4  million,  $3  million  will  be  awarded  to 
States  in  cooperative  agreements. 
The  Hazardous  and  Solid  Waste 
Amendmmts  (HSWA)  of  1984 
established  a  national  policy  declaring 
that,  "wherever  feasible,  the  generation 
of  hazardous  waste  is  to  be  reduced  or 
eliminated  as  expeditiously  as  possible. 
Waste  that  is  nevertheless  generated 
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should  be  treated,  stored,  or  disposed  of 
so  as  to  minimize  the  present  and  future 
threat  to  human  health  and  the 
environment."  EPA  initially  developed  a 
program  under  HSWA,  referred  to  as  the 
waste  minimization  program,  which 
focused  on  promoting  source  reduction 
and  recycling  activities  that  either  (1) 
Reduce  the  total  volume  of  waste  that 
would  otherwise  be  subsequently 
treated,  stored,  or  disposed;  (2)  reduce 
the  toxicity  of  waste  that  would 
otherwise  be  subsequently  treated, 
stored,  or  disposed;  or  (3)  both,  as  long 
as  reduction  is  consistent  with  the 
general  goal  of  minimizing  present  and 
future  threats  to  human  health  and  the 
environment. 

The  waste  minimization  program 
originated  under  HSWA,  including  its 
definition  and  objectives,  focused  on 
applications  to  hazardous  waste. 
However,  EPA  has  expanded  the  scope 
of  its  policy  and  program  to  emplement 
a  source  reduction  and  recycling 
program  which  extends  to  reducing  the 
potential  for  environmentally  harmful 
releases  to  all  media,  including  air,  land, 
surface  water,  and  ground  water.  EPA 
stresses  that  source  reduction,  involving 
the  reduction  or  elimination  of  releases 
through  either  production  process 
changes  or  other  source  modifications,  is 
a  more  desirable  technique  than 
recycling. 

Under  this  multi-media  program,  EPA 
is  taking  action  to  build  source 
reduction  and  recycling  options  into  its 
decisionmaking  and  operating 
processes.  EPA's  strategy  for 
implementing  this  program  focuses  on 
four  areas: 

•  Focusing  on  the  need  for  a 
preventative  approach  to  environmental 
protection  throughout  government, 
industry  and  the  public; 

•  Creating  incentives  for  and 
eliminating  barriers  to  source  reduction 
and  recycling; 

•  Supporting  the  development  and 
implementation  of  State  source 
reduction  and  recycling  programs; 

•  Collecting  and  analyzing  data 
essential  to  measure  national  progress 
on  source  reduction  and  recycling. 

Because  State  agencies  have  more 
direct  contact  with  generators  and 
hence  are  more  aware  of  their  needs 
and  problems.  EPA  believes  that  States 
working  with  local  governments  have 
the  greatest  opportunity  to  work  directly 
with  industries  on  source  reduction  and 
recycling.  A  primary  goal  of  EPA's 
program  is  to  support  States  in 
developing  and  implementing  source 
reduction  and  recycling  programs  and  to 
foster  Federal/State  information  sharing 
and  communication. 


These  grant/cooperative  agreement 
funds  are  to  be  used  speciHcally  for 
establishing  and  expanding  source 
reduction  and  recycling  technical 
assistance  programs  in  the  States.  The 
activities  funded  must  be  performed  in 
the  context  of  a  State  program — the 
development  or  expansion  of  an  on- 
going, complementary  set  of  source 
reduction  and  recycling  activities. 
Grant/cooperative  agreement  funds  will 
be  awarded  to  State  environmental 
Agencies  with  programs  in  all  stages  of 
development,  from  established  programs 
to  programs  needing  start-up  funds. 

To  apply  for  funds.  State 
environmental  agencies  must: 

(1)  Submit  a  Letter  of  Intent  to 
participate,  signed  by  the  Agency 
Commissioner  or  Secretary,  to  the 
Grants  Operations  Branch  at  EPA  (see 
address  below  by  August  15, 1988,  and 

(2)  Submit  a  complete  grant 
application  package  to  the  Grants 
(Operations  Branch,  Grants 
Administration  Division  (PM-216F),  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington,  DC  20460,  by 
September  30, 1988.  Applications 
received  after  September  30, 1988  will 
not  be  considered  for  an  award. 

A  grant/cooperative  agreement 
application  package  will  be  available  in 
July  1988.  The  package  will  contain  an 
application,  instructions  for  completing 
the  application,  and  further  information 
on  EPA's  source  reduction  and  recycling 
program.  Copies  of  the  application 
package  will  be  sent  to  State 
environmental  Agencies.  Additional 
copies  will  be  available  from  Jackie 
Krieger  of  the  Office  of  Solid  Waste  at 
the  address  listed  above  in  the  Further 
Information  section. 

This  program  is  eligible  for 
intergovernmental  review  under 
Executive  Order  12372  and  is  subject  to 
the  review  requirements  of  section  204 
of  the  Demonstration  Cities  and 
Metropolitan  Development  Act.  States 
must  notify  the  following  office  writing 
within  thirty  days  of  this  publication 
whether  their  State's  official  E.0. 12372 
process  will  review  applications  in  this 
program:  Grants  Policies  and  Procedures 
Branch,  Grants  Administration  Division 
(PM-216F),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460. 

Applicants  must  contact  their  State's 
Single  Point  of  Contact  (SPOC)  for 
intergovernmental  review  as  early  as 
possible  to  determine  if  the  program  is 
subject  to  the  State's  official  E.0. 12372 
review  process  and  what  material  must 
be  submitted  to  the  SPOC  for  review.  In 
addition,  applications  including  projects 
within  a  metropolitan  area  must  be  sent 
to  the  areawide/Regional/local  planning 


agency  designated  to  perform 
metropolitan  or  Regional  planning  for 
the  area  for  their  review. 

SPOCs  and  other  reviewers  should 
send  their  comments  concerning 
applications  to  the  Grants  Operations 
Branch.  Grants  Administration  Division 
(PM-216F),  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington.  DC  20460.  no  later  than 
sixty  days  after  receipt  of  an 
application/other  required  material  for 
review. 

Dated:  July  5. 198& 
|.W.  McGraw. 
Assistant  Administrator. 
[PR  Doc.  88-16073  Filed  7-15-88;  8:45  am] 

MLUNO  COOC  MM-SO-M 


[OPTS-140097;  FRL-341S-2] 

Acc«M  to  Confidential  Business 
Information  by  the  General  Accounting 
Office 

aoency:  Environmental  Protection 

Agency  (EPA). 

ACnow;  Notice. 

summary:  The  General  Accounting 
Office  (GAO)  has  requested  access  to 
information  which  has  been  submitted 
to  EPA  under  all  sections  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some 
of  the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

POH  RmTHCR  INFOHMATION  CONTACT: 
Michael  M.  Stahl.  Acting  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  EB-44,  431  M  St.. 
SW.,  Washington,  DC  20460,  (202)  554- 
1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  a  June 
6, 1988.  letter  to  the  EPA  Director  for  the 
Information  Management  Division  of  the 
Office  of  Toxic  Substances,  the  GAO 
requested  that  the  Agency  provide 
specified  GAO  employees  access  to 
materials  submitted  to  EPA  under  all 
sections  of  TSCA.  The  letter  indicated 
that  such  access  is  necessary  so  that 
GAO  can  evaluate  EPA's  efforts  to 
regulate  the  production  of  chemicals 
that  deplete  stratospheric  ozone.  Some 
of  the  information  requested  by  GAO 
may  be  claimed  or  determined  to  he 
confidential. 

In  accordance  with  section  14(e)  of 
TSCA  and  40  CFR  2.308(h),  EPA  is 
required  to  provide  TSCA  to  GAO  in 
response  to  a  properly  authorized 
request. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
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GAO  access  to  these  CBI  materials  on  a 
need-to-know  basis.  GAO  has  indicated 
that  all  access  to  TSCA  by  GAO  will 
take  place  at  EPA  Headquarters. 
Clearance  for  access  to  TSCA  CBI  under 
this  request  is  scheduled  to  expire  on 
July  29, 1988. 

EPA  will  inform  GAO  of  the 
confidential  status  of  the  information  in 
question,  of  the  security  procedures  EPA 
follows  to  protect  the  information,  and 
of  the  provisions  of  section  14  of  TSCA, 
which  set  criminal  penalties  for 
unlawful  disclosure  of  CBI. 

Dated:  July  6. 1988. 
Charles  L  Elkins, 

Director,  Office  of  Toxic  Substances. 
(PR  Doc.  88-16075  Filed  7-15-88;  8:45  am) 
BILLING  COOC  tSeO-SOHi 

IOPTS-140098:  FRL-341531 

Access  to  Confidential  Business 
Information  by  Columbia  Cascade,  Inc. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  authorized  its 
subcontractor,  Columbia  Cascade, 
Incorporated  (CCl)  of  Reston,  VA  for 
access  to  information  which  has  been 
submitted  to  EPA  under  sections  4,  5. 6. 
and  8  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATE:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  July  28, 1968. 

FOR  FURTHER  INFORMATION  CONTACT. 
Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St., 
SW..  Washington.  DC  20460,  (202)  554- 
1404.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Under 
TSCA,  EPA  must  determine  whether  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  certain 
chemical  substances  or  mixtures  may 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment.  New 
chemical  substances,  i.e.,  those  not 
listed  on  the  TSCA  Chemical 
Substances  Inventory,  are  evaluated  by 
EPA  under  section  5  of  TSCA.  Existing 
chemical  substances,  i.e.,  those  listed  on 
the  TSCA  Inventory,  are  evaluated  by 
the  Agency  under  section  4, 6,  7,  and  8  of 
TSCA. 

Under  contract  no.  68-02-4281, 
subcontractor  CCI,  12147  Stirrup  Road. 
Reston.  VA  will  assist  the  Office  of 
Toxic  Substances'  Exposure  Evaluation 


Division  in  evaluating  chemicals  being 
proposed  for  manufacture  for  human 
and  environmental  exposure  and 
release.  Access  authorization  will  be 
necessary  so  that  the  subcont.'-actor  may 
attend  meetings  where  TSCA  CBI  will 
be  discussed.  CCI  is  working  as  a 
subcontractor  under  the  General 
Sciences  Corporation  (GSC).  Access  to 
TSCA  CBI  by  GSC  was  previously 
announced  in  the  Federal  Register  of 
August  25, 1987  (52  FR  32053). 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
4,  5,  6,  and  8  of  TSCA  that  EPA  may 
provide  CCI  access  to  these  CBI 
materials  on  a  necd-to-know  basis.  All 
access  to  TSCA  CBI  under  this  contract 
will  take  place  at  EPA  Headquarters 
facilities. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  is  scheduled  to 
expire  on  June  15, 1990. 

CCI  personnel  will  be  required  to  sign 
non-disclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  )uly  6. 1988. 
Charles  L  Elkins, 

Director,  Office  of  Toxic  Substances. 
[FR  Doc.  63-16076  Filed  7-15-88:  8:45  am] 

BUJ.ING  COOE  eSfO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  Committee  on  Advanced 
Television  Service,  implementation 
Subcommittee 

The  time  has  been  changed  for  the 
next  meeting  of  the  Implementation 
Subcommittee  of  the  Advisory 
Committee  on  Advanced  Television 
Service  announced  at  53  FR  26114  (pub. 
July  11, 1988).  It  now  is  scheduled  for 
July  20, 1988.  2:00  p.m..  Commission 
Meeting  Room  (Room  856).  1919  M 
Street,  NW..  Washington,  DC. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Dr.  James  J.  Tietjen 
at  (609)  734-2237  or  David  R.  Siddall  at 
(202)  632-7792. 

Federal  Communications  Commission. 

H.  Walker  Feastcr  III, 

Acting  Secretary. 

[FR  Doc.  88-16090  Filed  7-15-88;  8;45  am) 

MLLMM  COOC  t712-«1-« 

[CC  Dodcet  No.  88-301;  DA  88-898] 

J.  Hashtroudi,  R.  Peiissier,  and  U.S. 
Cellular  Corp.;  Order  To  Show  Cause 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Order  to  show  cause  and 
hearing  designation  order. 

SUMMARY:  Pursuant  to  S  1-91  of  the 
Commission's  Rules,  jalal  Hashtroudi. 
Robert  A.  Peiissier,  and  U.S.  Cellular 
Corporation  (USCC),  the  partners  of  JHP 
Partnership,  the  nonwireline  cellular 
license  of  Station  KNKA483  in  the 
Manchester-Nashua,  New  Hampshire 
MSA.  have  been  ordered  to  show  cause 
why  an  order  of  revocation  should  not 
be  issued,  or  some  other  sanction  be 
imposed.  The  reason  for  this  action  is 
that  it  appears  the  parties  have  violated 
§  22.39  of  the  Commission's  Rules. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
DATES:  The  Order  was  released  on  June 
15. 1988.  Notices  of  appearance  by  Uiose 
named  as  parties  in  the  Order  were  due 
July  5, 1988.  The  prehearing  conference 
is  August  18. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Susan  Magnotti,  Mobile  Services 
Division,  Common  Carrier  Bureau,  (202) 
632-6450. 

SUPPLEMENTARY  INFORMATION:  The 
issues  designated  are  as  follows: 

1.  To  determine  the  facts  and 
circumstances  surrounding  the  sale  of 
Jenkins'  partnership  interest  to  USCC; 

2.  To  determine  the  facts  and 
circumstances  of  the  "restated 
partnership  agreement"  and  the 
relationship  between  USCC  and  the 
other  JHP  partners; 

3.  Whether,  in  view  of  the  evidence 
adduced  under  the  foregoing  issues,  the 
non-wireline  cellular  license  for  the 
Manchester-Nashua,  N.H.,  MSA  has 
been  the  subject  of  one  of  more 
authorized  transfers  of  control  in 
violation  of  S  22.39  of  the  Commission's 
Rules; 

4.  Whether,  in  view  of  the  evidence 
adduced  on  the  foregoing  issues,  the 
non-wireline  cellular  license  for  the 
Manchester-Nashua,  N.H.,  MSA  should 
be  revoked  or  some  other  sanction  be 
imposed. 

Gerald  Brock, 

Chief  Common  Carrier  Bureau. 

[FR  Doc.  88-16091  Filed  7-15-88;  8:45  am] 

BILLING  COOC  6712-01-M 


FEDERAL  MARmME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 


BEST  COPY  AVAILABLE 
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Washingtoa  DC  Ofiice  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  1(^25.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Wadiington,  DC 
20573.  within  10  days  after  the  dale  of   ' 
the  Fadatal  Regislar  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200138 

Title:  Port  of  Saipan  Ground  Lease 
Agreement 

Parties: 

Commonwealth  Ports  Authority 

Antonio  Saias  Camacho  d/b/a 
WestPac  Flight 

Synopsis:  The  agreement  provides  for 
the  lease  of  certain  land  (Lot  032E  03, 
containing  an  area  of  5,043  square 
meters)  located  at  the  Commercial  Port 
of  Saipan. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  July  13. 1968. 
loseph  C  Polking, 

Secretary. 

|FR  Doc.  88-16060  Filed  7-15-88;  8:45  am) 

BILUNO  COOC  CTJO-tl-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Ravicw 

July  11, 198& 
Background 

On  June  15. 1964.  the  OfHce  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5Cre 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(8)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  information  collection. 
which  is  being  handled  under  this 
delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  comment  At  the  end  of  the  comment 


period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  reconunendations 
received,  will  be  submitted  to  the  Board 
for  Hnal  approval  under  OMB  delegated 
authority. 

DATK  Coounents  mast  be  received 
within  fifteen  working  days  of  the  date 
of  publication  in  the  Fadaral  Raglster. 
ADONCSS:  Comments,  which  should  refer 
to  the  OMB  Docket  munber  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.,  except 
as  provided  in  S  261.e(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATKM  COMTACn 

There  is  no  form  used  in  the  collection 
of  this  information.  The  requirement 
involves  a  notification  to  the  Federal 
Reserve  which  may  be  in  a  free-form 
letter.  A  copy  of  the  request  for 
clearance  (SF83),  supporting  statement, 
instructions,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer, 
whose  name  appears  below.  Federal 
Reserve  Board  Clearance  Officer — 
Nancy  Steele — Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551  (202-452-3822). 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension 
Without  Revision  of  the  Following 
Report 

1.  Report  title:  Notification  Pursuant  to 
section  211.23(h)  of  Regulation  K  on 
Acquisitions  Made  by  Foreign  Banking 
Organizations 

Agency  form  number:  FR  4002 
OMB  Docket  number:  7100-0110 
Frequency:  On  occasion  (estimated 

average  of  two  per  year) 
Respondents:  Foreign  banking 

organizations 
Estimated  Number  of  Respondents:  160 
Average  hours  per  response:  .5 
Annual  reporting  hours:  160 
Small  businesses  are  not  affected. 


General  description  of  report: 
This  report  is  requhred  by  law  |12 
U.S.C  1844  and  3106],  and  confidential 
treatment  may  be  requested. 

Fmeign  banking  organisations  (FBOs) 
must  inform  the  fttaid  of  shares 
acquired  in  companies  engaged  in 
activities  in  the  U.S.  and  of  direct  and 
indirect  U.S.  activities  commenced  by  a 
subsidiary  of  the  FBO. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )aly  11, 1908. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  8&-16026  Filed  7-15-88: 8:45  am) 
BNjjNa  coot  UIO-OI-II 


BanqiM  National*  d«  Paris;  Application 
To  Engag*  d*  Novo  In  Psrmlssibis 
Nonbanking  ActtvWss 

The  company  listed  in  this  notice  has 
filed  an  apphcation  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8))  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  acitivities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofRces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  (N^sentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Unless  otherwise  noted,  comments 
regarding  the  application  most  be 
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received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  5, 1968. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  California  94105: 

1.  Banque  Nationale  de  Paris,  Paris, 
France;  to  engage  de  novo  through  its 
subsidiary,  BNP  Leasing  Corporation, 
Dallas,  Texas,  in  leasing  real  property  or 
acting  as  agent,  broker,  or  adviser  in 
leasing  such  property,  provided  that  all 
such  leasing  shall  comply  with  the 
requirements  of  9  225.25(b)(5)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  fuly  11. 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-16023  Filed  7-15-88: 8:45  am] 
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RHNB  Corp.,  et  at;  Formationa  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
9  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842{c]). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
5,1988. 

A.  Federal  Reserve  Bank  of  Ridunond 
Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  RHNB  Corporation,  Rock  Hill, 
South  Carolina,  to  acquire  100  percent  of 
the  voting  shares  of  MetroBank,  N.A., 
Charlotte,  North  Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President]  104 
Marietta  Street  N.W.,  Atlanta,  Georgia 
30303: 

1.  Tracorp,  Inc.  TuUahoma, 
Tennessee;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Traders  National 
Bank,  TuUahoma,  Tennessee. 

C.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street  St  Louis,  Missouri  63166: 

1.  Worthington  Bancshares,  Inc., 
Indianapolis,  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Worthington  State  Bank,  Worthington, 
Indiana. 


Board  of  Covemori  of  the  Federal  Reserve 

System.  July  11. 1988. 

fames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc  88-16024  Filed  7-15-88:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Earty 
Termination  of  the  Watting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergera 
or  acquisitions  to  give  the  in  the  Federal 
Trade  Commission  and  the  Assistant 
Attorney  General  advance  notice  and  to 
wait  designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2]  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transactions  Granted  Early  Termination  Between:  062788  and  070888 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


PMN 
number 


James  H.  Desnicfc.  M.D..  British  Land  Company  pic.  British  Land  of  America  Inc 

Varten  Corporation,  Precision  Scientific,  Inc.,  Precision  Scientific,  Inc 

OptelcTeclmology.  Inc..  TRW,  ktc.  Optoelectronics  Division 

Pekka  Herlin.  Michael  NicKlous.  1)  Flynn4«ll  Elevator  Corp.  A  2)  Curtis  Elevator 

LerwKM  Intematiortal  Inc.,  Richard  W.  Sr>yder.  SnyderGeneral  Corporation 

VenTech  Healthcare  Corporation  Inc..  Avon  Products.  Inc..  Foster  Medical  Corporation.. 

CSR  Limitad.  Rinker  Materials  Corporation.  Rinker  Materials  Corporation 

KNckson  International  PLC.  Ketley  Enterprises.  Inc.,  Kerley  Enterprises.  Inc 

Ak20  N.V..  Dr.  K.C.  Bae,  My-K  Laboratories.  Inc 


Pope  a  Taltwt.  Inc..  Georgia.Pacifk:  Corporation.  Georgia-Pacific  Corporation 

Wasserstein.  PereHa  &  Co.  HokJings.  Inc..  PA  HoMings  Corporation,  PA  HoWings  Corporation . 

The  Henley  Group.  Inc..  PA  HoMing  Corporation.  PA  HoMing  Corporation 

Wasserstein.  PereHa  &  Co.  HoMirtgs.  Inc..  IC  Industries.  Inc..  Pneumo  At>ex  Corporation 

The  Henley  Group.  Inc..  IC  Industries.  Inc..  Pneumo  At>ex  Corporation 

Olympia  &  York  Devekspments  Limited,  Datarex  Systems  Irx:.,  Datarex  Systems  Irw «_.«- 

Oympia  &  York  Developments  limited,  Datarex  Systems  Inc.,  Datarex  Systems ~«_. — 

Galactic  Resources  Ltd..  Homestake  Mining  Company.  Homestake  Mining  Company 

Citicorp.  Jet  Fk)rkta.  Inc..  Jet  FkxMa.  Inc . 


Sara  Lee  Corporatnn,  PanrwH  Knitting  Company,  Incorporated,  ParwWII  Knittirtg  Company,  IrKXxproated.. 
Sara  Lee  Corporation.  PanniH  Knitting  Comfwny.  Incorporated.  PannHI  Knitting  Company.  Incorporated. 

Kamik:he  Company,  The  Times  Mirror  Company,  Certain  timl)eriands  of  TM  .„ 

Kamilche  Company,  The  Times  Mirror  Company,  Certain  timberiands  of  TM 

Irving  Bank  Corporatkxt.  Intercontinental  Affiliates.  DC-9T-I.  Inc -.. 

Saatchi  ft  Saatchi  Company  PLC,  Gartner  Group,  Inc.,  Gartner  Group.  Inc . 


88-1728 
68-1905 
88-1718 
88-1750 
88-1753 
88-1758 
88-1770 
88-1792 
88-1794 
88-1796 
88-1805 
88-1806 
88-1810 
88-1811 
88-1825 
88-1831 
88-1847 
88-1852 
88-1853 
88-1858 
88-1871 
88-1872 
88-1867 
88-1896 


06/27/88 
06/27/88 
06/28/88 
06/26/88 
06/26/88 
06/28/86 
06/26/88 
06/28/88 
06/26/88 
06/28/88 
06/28/88 
06/28/88 
06/28/88 
06/28/88 
06/28/88 
06/28/88 
06/28/88 
06/28/88 
06/28/88 
06/26/88 
06/26/88 
06/28/68 
06/28/88 
06/26/88 
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Transactions  Granted  Early  Termination  Between:  062788  and  070688— Continued 


Name  cii  acquiring  paraon.  narna  o«  aoqtiMd  pacton.  nama  ot  aoqMirad  anMy 


Saatchi  &  Saaichi  Company  PLC,  Gartnar  Group,  Inc..  Gartner  Group.  Inc — 

The  Albert  Fisher  Group  PLC,  Groaaman  Paper  Company.  Groaaaian  Paper  Company 

Bernard  B.  Kozloff,  Diana  Gorporalion.  Ban  KozioN,  loc 

HoWo  Phwmaceutical  Co.,  Ltd.,  The  ManthoMum  Company.  The  Mentholatura  Company. 

Bernard  Lee  House,  Uraverarty  ol  Rochester.  Untwaraily  ol  Rochastar 

Sulzer  Brothers  Umllid.  Inlarmaaca.  Inc..  MC  ACMuWii:i"  Corp.. 


Energy  Development  Pvtners.  Ltd..  Pyro  Energy  Corp..  Enex  Hesouwes  CorporaMn 

Suteer  Brothers  UmHad.  Interwedlca.  Inc.,  Ir<ermedics.  Inc 

Sulzer  Brothers  Limiied,  Iniermedka.  Inc..  lntermedk:a.  mc 

Ewon  Corporation.  Bernard  Laa  Hooaa.  Barnard  Lea  House - - 

RocKweW  Wsw—onal  Corporatloii.  Camimm*Mon  Machinary  Corporation.  ComwwniCTllon  Madsnery  Ccrporalion 
Eastman  Kodali  Company,  Inieracliva  Systems  Gorpomtion,  Intaradtwa  Systems  CorporaSon . 

Japan  Storage  Battery  Co.,  Ltd.,  Enpek  Incorporated.  Enpak  Incorporated 

Pacilic  Dunlop  Umaad.  Enpak  Incorpomlad.  Enpak  Incorporated 

Kramer  Caprtal  Partners,  LP..  Msaion  tnsuranca  Group.  Int.  Mission  American  Insurance  Company,  Compac  Insuranca.. 

Meshulam  Rums,  American  Brands.  Inc..  E-H  HokingB.  Inc - 

Innopac  Inc.,  Jack  KaHnan.  ConSnanM  Exkuaion  Corp 

Integrated  Resourcea.  ktc..  Equus  BuiMhio  ProdMClB,  LP..  Equua  BulkSng  Produeta,  LP 

Hutjer+Suhner  AG.  Herculea  Incorporated.  Champlain  Cable  Corporation 

Applied  Magnaici  Corporiion.  Magnet  Data.  Inc.,  Magnetic  Data,  mc .._ 

EnviroMMmal  TrsMmanl  and  Tachwologiaa  Ctip..  Anitony  Meaiti.  National  Surface  Claanlng.  mc 

Kubota.  Ud,  Ardent  Computer  Coipotaiort.  Ardent  Computer  Corporaion 

Hani  Devetapment  Ca.  Ltd..  Catisia  Corporation.  CaNata  Corporaiort 

H  Group  HoUmg,  mc.  Ramada  Inc..  Ramada  Inc.- : 

MCO  HoWmga.  me..  KaisarTech  Limited.  KaiearTacH  Umlted _ 

J.B.  PoindKier.  Ourakon  mduakies.  mc,  Jatr-Oan  Corporation 

MEDIO  Incorporaled.  Bwk  ol  New  England  Conwraiton.  Financial  Enterpriiea  Corp 

Sumitomo  Chemwal  Company.  Lkl..  Hispan  Corporation,  Hiapan  Corporation — 

Hercules  Incorporatad.  Hnpan  Corporation.  Hhpan  Corporation. 


nimlMf 


I  Bankng  Corp..  [■HVESCORPl  E.C..  Ronakj  DeFueco.  NYTSA  Acquiaitton  Corp.. 

Erd  Y.  Baker,  F  BroMne  Grego.  ConeoUdsled  Minerals.  Inc - — 

Sameer  Y  Zahr.  F  Browne  Gregg.  Conaokdalad  Mmerals,  Inc 

Wilbam  A.  Ficklina  Jr.,  WAF  AcquisMon  Corporation,  WAF  AcquMion  Corporaaon 

Ira  M.  Kogar.  Kogar  Propsriiea.  me,  Kogsr  Piopeniss.  me 

WD.  Cornjgany.  tnc.  MiMar  *  Painai  M 4 P 

Eric  F  Findlay.  c/o  Sitoorp  Umiied.  Cheilea  QaMup.  GalCorp ; 

Mr.  Peter  W  May,  Avery,  Inc.,  Avery,  mc 

Mr  Peter  W.  May.  Neleon  PelCc.  CJ  mdiMtrlaa.  Inc...— 

Ralph  J.  Roberts.  SO  Aseocialee.  LP..  SCI  HaMmga,  me 

Tale-Communicaliona.  Inc..  SO  (tssorialss.  LP,  SO  HoWings,  Inc. 


GoMen  Nuggett  Inc..  Del  Webb  Corporation.  Del  Webb  Corporation - 

Emerson  Electric  Co..  Low  &  Boner  PLC.  One  aubakSary  and  ISr*  Powertec  DIviewn.. 

Bellsoum.  naychem  CorporaMort,  Raywat  Intamatonal.  mc 

Nelson  PeNz  (Triangia  mduetriaa,  mck  Awary,  mc..  Avory.  Inc 

Colder,  Thoma.  Greaaay  Fund  K.  miarcola.  Inc..  Intarcole,  Inc. 


King  Broadcasting  Company,  Bany  SHvarstem.  Coaxial  Associates  of  St.  Croix  Limited  PartnarsWp 

Warner  Comrrxmicaione  Inc..  RE  Turner,  Turner  Broadcasting  System,  Inc 

Thomas  J.  Lutsey,  The  Coca-Cola  Company,  Nutii-Foods  Int'l,  Inc 

Boston  Ventures  Limited  Partnership  H.  Bsiry  Gordy.  Motown  Records  Corporation  _„ _ 

The  Pann  Central  Corporatnn.  Capitai  Wire  and  Cable  Corporation,  Capiat  Wire  and  Cable  Corporatton ... 
Mr.  Randolph  W.  Leni,  c/o  KCS  Industries,  me..  Kendavis  HoWing  Company.  Unrt  Rig  «  EcMpmant  Co.... 
Robert  F.  Browne,  Kenneth  a  Adams,  c/o  Adama  Inveslment  Company.  Oklahoma  Beverage  Company.. 

Frank  M.  Lale,  Kenneth  G  Adams,  c/o  Adams  Investment  Company.  Oklahoma  Beverage  Company 

Japan  Storage  Battery  Co,  L«..  Pacilic  Dunlop  Limited,  GNB  Incorporated — 

Metallgessmchalt  AG.  Horsehead  Industnes,  Inc.,  Horsehead  Resource  Developmem  Company,  mc 

Centel  Corporation.  United  Telecommonicalions,  Inc.,  United  TeieSpectrum,  Inc 


68-1S07 
8S-1»«e 
8»-185t 

DS-ITflO 

88-1862 

88-1SO0 

88-1908 

88-1914 

88-1915 

88-1937 

88-1755 

88-1790 

88-1843 

88-1844 

88-1849 

88-1854 

88-1885 

88-1902 

88-1917 

88-1918 

88-1933 

88-1936 

88-1966 

88-1779 

8fr-1797 

8S-1823 

88-1868 

88-1875 

88-1877 

86-1901 

88-1921 

88-1922 

88-1924 

88-1938 

88-1945 

88-1947 

88-1952 

88-1953 

86-1788 

86-1793 

86-1814 

86-1832 

8»-1840 

88-1879 

88-iaei 

88-1882 
88-1928 
88-1951 
86-1806 
68-1827 
88-1845 
88-1883 
86-1864 
66-1894 
88-1641 
66-1960 


Dale 


06/28/88 
08/29/80 

06/29/88 

06/30/88 

06/30/86 

06/30/88 

06/30/88 

06/30/86 

06/M/86 

06/30/88 

07/01/80 

07/01/88 

07/01/86 

07/01/66 

07/01/88 

07/01/88 

07/01/88 

07/01/86 

07/01/88 

07/01/88 

07/01/86 

07/01/68 

07/01/88 

07/05/86 

07/05/80 

07/05/80 

07/05/88 

07/05/88 

07/05/86 

07/05/86 

07/05/86 

07/05/80 

07/0S/88 

07/06/88 

07/05/88 

07/05/88 

07/05/80 

07/05/80 

07/06/80 

07/06/68 

07/07/88 

07/07/88 

07/07/88 

07/07/88 

07/07/88 

07/07/88 

07/07/88 

07/07/68 

07/06/88 

07/06/86 

07/08/88 

07/08/88 

07/06/88 

07/06/86 

07/06/68 

07/06/88 


FOR  nmTHER  INFORMATION  CONTACT. 
Sandra  M.  Peay.  Contact 
Representative.  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
301,  Federal  Trade  Commission, 
Washington.  DC  20580.  (202)  326-3100. 

By  direction  of  the  Coininisuon. 
Benjamin  I.  Bennan, 
Acting  Secretary. 

IFR  Doc.  88-16067  Filed  7-15-S8;  8:45  am) 
MLUNa  COOE  i7Sa-01-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

National  Committee  on  Vital  and 
Health  Statistlce  SubeommNtee  on 
Ambulatory  Care  Statlstica;  Meeting 

Action:  Notice  of  Meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
46.1]  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  Subcommittee  on  Ambulatory 
Care  Statistics  established  pursuant  to 


42  U.S.C.  242k.  section  306(k)(2)  of  the 
Public  Health  Service  Act,  as  amended, 
announces  the  following  meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics  Subcommittee  on 
Ambulatory  Care  Statistics. 

Time  and  Date:  lOiX)  am-5:00  p.m.— 
August  15. 1988;  9:00  a  jn-5:00  p  jn.— 
August  16, 1988. 

Mace:  Hubert  H.  Humphrey  Building, 
Room  337 A,  200  Independence  Avenue, 
SW.,  Washington.  OC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting 
is  for  the  Subcommittee  to  continue  tlie 
review  and  revision  of  the  Uniform 


Ambulatory  Medical  Care  Minimum 
Data  Set 

Contact  Penan  far  More  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from  Gail  F.  Fisher.  Ph.D.,  Executive 
Secretary,  National  Committee  on  Vital 
and  Health  Statistics,  Room  2-12,  Center 
Building.  3700  East  West  Highway, 
Hyattsville,  Maryland  20782.  telephone 
(301)  436-7050. 

Dated:  July  12. 1988. 
Qvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[PR  Doc  86-16071  Filed  7-15-88: 8:45  am) 
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Health  Care  Financing  Administration 
[HSO-161-N] 

Meeting  of  the  Adviaory  Panel  on  the 
Development  of  Unlfocni  Needs 
Assessment  Instrument's) 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

action:  Notice. 

summary:  This  notice  annoimces  the 
second  meeting  of  the  Advisory  Panel 
on  the  Development  of  Uniform  Needs 
Assessment  Instrument(s).  The  Panel  is 
responsible  for  the  development  of  a 
standard  method  to  be  used  to  evaluate 
the  post-hospitalization  needs  of 
patients.  The  Panel  was  established  as 
required  by  section  9305(h)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (OBRA  "86).  Pub.  L  99-509.  The 
meeting  is  open  to  the  public. 

DATE:  August  3-4, 1988. 
TIME:  August  3.  8:30  a.m.  to  5KX)  p.m.; 
August  4, 8:00  a.m.  to  11:00  a.m. 
ADDRESS:  Sheraton  Santa  Barbara  Hotel 
and  Spa,  1111  East  Cabrillo  Boulevard, 
Santa  Barbara.  California  93103. 
FOR  FURTHER  INFORMATKM  CONTACT 
Sue  Nonemaker,  (301)  966-6825. 
SUPPLEMENTARY  INFORaSATHMi:  Section 
9305(c)  of  OBRA  '86,  in  amending  the 
Medicare  definition  of  "hospital"  in 
section  1861(e)(6)  of  the  Social  Security 
Act,  and  in  enacting  the  new  deHnition 
of  "discharge  planning  process"  in 
section  1861(ee),  requires  that  hospitals, 
as  a  condition  to  participate  in  the 
Medicare  program,  provide  discharge 
planning.  Discharge  planning  activities 
vary  and  we  currenHy  lack  a 
standardized  method  for  evaluating  a 
patient's  need  for  health  care  after 
hospitalization.  The  development  of  a 
standardized  method  would  allow  more 
uniformity  among  those  responsible  for 


discharge  planning  and  improve 
determination  of  a  patient's  need  for 
post-hospital  services. 

Section  9305(h)  of  OBRA  '86  requires 
the  Secretary  to  develop  a  uniform 
needs  assessment  instrument  in 
consultation  with  an  advisory  panel 
made  up  of  experts  in  the  delivery  of 
post-hospital  extended  care  services, 
home  health  services,  and  long  term 
care  services.  The  panel  is  to  include 
experts  in  the  delivery  of  post-hospital 
extended  care  services,  home  health 
services,  long  term  care  services  and 
representatives  of  physicians.  Medicare 
beneficiaries,  hospitals,  skilled  nursing 
facilities,  home  health  agencies,  long 
term  care  providers,  and  fiscal 
intermediaries.  The  Secretary  has 
named  Mr.  Jay  Rudman,  Director  of  the 
Clinical  Social  Work  Department  at  the 
University  of  California  at  Los  Angeles 
Medical  Center  as  chairman  of  the  panel 
and  appointed  17  members  to  the  panel. 

The  panel  will  have  several  meetings 
at  which  it  plans  to: 

•  Develop  a  standard  methtxl  to 
evaluate  an  individual's  ability  to 
function  or  engage  in  activities  of  daily 
living,  the  nursing  and  other  care 
requirements  necessary  to  meet  health 
care  needs,  and  the  social  and  familial 
resources  available  to  the  individual: 

•  Construct  the  standard  method  so 
that  it  could  be  used  by  discharge 
planners,  hospitals,  nursing  facilities, 
other  health  care  providers  and  fiscal 
intermediaries  in  evaluating  an 
individual's  needs  for  post-hospital 
extended  care;  and 

•  Evaluate  the  advantages  and 
disadvantages  of  using  the  tool  as  a 
basis  for  determining  whether  pajrment 
should  be  made  for  post-hospital 
extended  care  services  and  home  health 
services  which  are  provided  to  Medicare 
beneficiaries. 

The  Secretary  must  report  to  Congress 
no  later  than  January  1, 1989  his 
recommendations  for  the  appropriate 
use  of  a  imiform  needs  assessment 
instrument  to  determine  a  beneficiary's 
need  for  post-hospital  extended  care. 

At  this  meeting,  the  Advisory  Panel 
will  review  topics  that  need  to  be 
considered  in  developing  the  standard 
method.  Content  areas  will  include: 
critical  elements  in  the  assessment  of 
the  elderly;  functional  assessment; 
behavioral  and  cognitive  issues  in 
assessment:  niursing  and  other  care 
considerations;  measures  of  familial  and 
community  resources:  and  care  setting 
considerations  that  pertain  to  a  patient's 
need  for  skilled  nursing  or  home  health 
care.  The  items  of  discussion  are  subject 
to  change  as  priorities  dictate. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance 
Program:  No.  13.773,  Medicare — Hospital 
Insurance:  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  July  12. 1968. 
William  L.  Roper. 

Administrator.  Health  Care  Financing 
Administration. 

[PR  Doc  88-16099  Filed  7-15-88: 8:45  am] 
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Social  Security  Administration 

Finding  Regardbig  Foreign  Social 
Insurance  or  Pension  System— 
Burundi 

agency:  Social  Security  Administration. 

HHS. 

action:  Notice  of  finding  regarding 

foreign  social  insurance  or  pension 

system — Burundi. 

Finding:  SecUon  202(t)(l)  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(l)) 
prohibits  payment  of  monthly  benefits  to 
any  individual  who  is  not  a  United 
States  citizen  or  national  for  any  month 
after  he  or  she  has  been  outside  the 
United  States  for  6  consecutive  months. 
This  prohibition  does  not  apply  to  such 
an  individual  where  one  of  the 
exceptions  described  in  section  202(t)(2) 
throiigb  202(t)(5)  of  the  Social  Security 
Act  (42  U.S.C.  402(t)(2)  through  402(t){5)) 
affects  his  or  her  case. 

Section  202(t)(2)  of  the  Social  Security 
Act  provides  that,  subject  to  certain 
residency  requirements  of  section 
202(t)(ll),  the  prohibition  against 
payment  shall  not  apply  to  any 
individual  who  is  a  citizen  of  a  country 
which  the  Secretary  of  Health  and 
Human  Services  finds  has  in  effect  a 
social  insiu'ance  or  pension  system 
which  is  of  general  application  in  such 
cotmtry  and  which: 

(a)  Pays  periodic  benefits,  or  the 
acturial  equivalent  thereof,  on  account 
of  old  age.  retirement  or  death;  and 

(b)  Permits  individuals  who  are 
United  States  citizens  but  not  citizens  of 
that  country  and  who  qualify  for  such 
benefits  to  receive  those  benefits,  or  the 
actuarial  equivalent  thereof,  while 
outside  the  foreign  cotmtry  regardless  ol 
the  duration  of  the  absence. 

The  Secretary  of  Health  and  Human 
Serivces  has  delegated  the  authroity  to 
make  such  a  finding  to  the 
Commissioner  of  Social  Security.  The 
Commissioner  has  redelegated  that 
authority  to  the  Director  of  the 
International  Policy  Staff.  Under  that 
authority  the  Director  of  the 
International  Policy  Staff  has  approved 
a  finding  that  Burundi,  beginning  July  1. 
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1967,  does  not  have  a  social  insurance 
system  of  general  application  in  effect 
which  pays  periodic  beneflts,  or  the 
acturial  equivalent  thereof,  on  account 
of  old  age,  retirement,  or  death. 

Accordingly,  it  is  hereby  determined 
and  found  that  Burundi  does  not  have  in 
effect,  beginning  July  1, 1967,  a  social 
insurance  system  which  meets  the 
requirements  of  section  202(t](2)  of  the 
Social  Security  Act  (42  U.S.C.  402(t)(2)] 
because  it  does  not  meet  the 
requirements  for  general  application. 

FOR  FURTNEII  INFORMATION  CONTACT.  J. 

Joseph  Rausch,  Room  1104.  West  High 
Rise  Building,  6401.  Security  Boulevard. 
Baltimore,  MD  21235,  (301)  965-3567. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.802  Social  Security — 
Disability  Insurance:  13.803  Social  Security — 
Retirement  InBumace;  13.805  Social  Security 
Survivors  Insurace) 

Dated:  |uly  8. 1988. 
Elizabeth  K.  Singleton. 
Director,  International  Policy  Staff. 

Finding  That  Burundi  Does  Not  Have  A 
Social  Insurance  Or  Pension  System  That 
Meets  All  The  Conditions  Of  Section  202{t)(2) 
Of  The  Social  Security  Act 

I.  Background 

There  is  no  prior  Section  202(t)(2) 
determination  for  Burundi.  There  is  a  copy  of 
Burundi's  former  social  security  law  (1962)  in 
RIe  as  well  as  a  completed  SSA-142.  There  is 
no  indication  why  a  determination  was  not 
completed  but  a  reasonable  assumption 
would  be  that  at  the  time,  there  were  no 
beneRciaries  of  the  United  States  Social 
Security  system  residing  in  Burundi. 
Currently,  the  Forbes  listing  shows  one 
United  States  citizen  beneficiary  residing  in 
Burundi. 

II.  Material  Used  in  the  Evaluation 

1.  Translation  of  excerpts  from  Burundi's 
Social  Security  Law  #1/17  dated  October  6, 
1981. 

2.  SSA-142  information  supplied  by 
Burundi  officials. 

3.  !iSA-142  information  supplied  by  the 
International  Activities  &  Studies  Staff 
(lASS). 

4.  Pages  re  Burundi  from  Social  Security 
Programs  Throughout  the  World  (SSPTW)— 
1985. 

5.  Pages  re  Burundi  from  the  International 
Labor  Organization 's  (ILO)  Yearbook  of 
Statistics— 1986. 

8.  Pages  re  Burundi  from  The  Statesman 's 
Yearbook— 1988. 

7.  Pages  re  Burundi  from  The  World 
Almanac — 1985. 

8.  IPPTS's  CL-10-2(g)  file  for  Burundi. 

III.  Application  of  Section  202(t)(2)  Criteria  to 
the  Social  Insurance  or  Pension  System  of 
Burundi 

A.  The  Country  Must  Have  a  Social 
Insurance  or  Pension  System 

As  used  in  Section  202(t)(2)  of  the  Social 
Security  Act,  a  "social  insurance  system" 
means  a  governmental  plan  which  pays 


l>enefits  as  an  earned  right  on  the  l>asis  either 
of  contributions  to  the  plan  or  work  in 
employment  covered  under  the  plan,  without 
regard  to  financial  need  of  the  beneficiary.  A 
"pension  system"  means  a  governmental  plan 
which  pays  l>enefits  based  on  residence  or 
age,  but  without  regard  to  the  financial  need 
of  the  beneficiary. 

The  Government  of  Burundi's  social 
insurance  system  pays  l>enefits  based  on 
contributions  and  employment,  there  is  no 
requirement  to  consider  Rnancial  need.  (Ref. 
SSPTW-19eS,  Article  3  of  the  translation  and 
item  3  of  the  SSA-142  completed  by  the 
National  Institute  of  Social  Security. 

Burundi  does  have  a  social  insurance 
system  within  the  meaning  of  Section 
202(t)(2)  of  the  Social  Security  Act. 

B.  The  System  Must  Be  in  Effect 

The  system  is  considered  in  effect  if  it  is  in 
full  operation  with  regard  to  taxes  (or 
contributions)  and  payment  of  benefits  or  is 
in  full  operation  with  regard  to  taxes  for 
contributions)  and  payment  is  scheduled  to 
begin  at  the  earliest  moment  prescribed  by 
law  for  acquiring  earliest  eligibility. 

Contributions  were  first  collected  in  1957. 
(Ref  SSA-142  supplied  by  LASS  and  page  486 
of  the  International  Labour  Review). 
Contributions  and  credits  under  the  1957 
scheme  were  incorporated  first  into  the 
system  enacted  by  the  law  of  )uly  20, 1962 
and  subsequently  by  the  law  enacted 
October  16, 1961. 

Although  the  1962  law  as  translated  is  not 
clear  on  the  length  of  coverage  required  for 
entitlement,  articles  36  and  38  discuss  the 
number  of  quarters  of  coverage  required  in  a 
20  quarter  (5  year)  period.  Further,  pages  488 
and  489  of  the  International  Labour  Review, 
indicate  a  5-year  period  for  determining 
benefits.  Article  69  of  the  1962  law  states  that 
there  will  be  no  changes  in  the  benefits  under 
prior  laws.  Therefore,  benefits  are  currently 
being  paid. 

The  system  is  found  to  be  in  effect 
beginning  )uly  1967  (this  is  based  on 
enactment  of  the  1962  law  and  the  20-quarter 
period  for  determining  benefits). 

C.  The  System  Must  Be  of  General 
Application 

A  system  is  considered  to  be  of  general 
application  if  it  covers  a  substantial  portion 
of  the  paid  labor  force  in  industry  and 
commerce,  taking  into  consideration  the 
industrial  classification  and  size  of  the  paid 
labor  force  and  the  population  of  the  country, 
as  well  as  occupational,  size  of  employer  and 
geographical  limitations  on  coverage. 

All  geographic  areas  of  the  country  are 
covered  by  the  system  (see  both  SSA-142's). 
All  employed  persons  except  casual  or 
temporary  labor  are  covered. 

There  is  some  discrepancy  between  the 
two  SSA-142's  in  the  figures  used  to  identify 
the  size  of  the  labor  force  in  industry  and 
commerce  and  persons  covered  under  the 
system.  We  are  using  the  most  favorable 
figures  (those  supplied  by  the  National 
Institute  of  Social  Security  on  the  SSA-142)  in 
this  analysis  even  though  past  experience 
urges  caution  when  rounded  numbers  are 
furnished. 

The  75  percent  ratio  (75.(XX)  covered  in  a 
commerce  and  industry  workforce  of  100.000) 


if  considered  on  its  own  would  easily  meet 
the  requirement  of  "General  Application". 
But,  we  must  also  consider  the  number  of 
those  covered  and  the  industry  and 
commerce  workforce  in  relation  to  the  total 
economically  active  population  of  the 
country. 

7Y>e Statesman's  Yearbook  for  1986 
provides  a  1966  estimated  population  of 
4,923.000  based  on  a  1979  census  figure  of 
4,111.310.  The  1986  ILO  Yearbook  of  Statistics 
using  "official  estimates"  for  1984  shows  a 
total  population  of  4,520,572  and  an 
economically  active  population  of  2.752.070  or 
60.9  percent.  Using  the  same  ratio  of  60.9 
percent  to  project  a  1986  economically  active 
population  figure  (60.9%  of  4,923.000)  provides 
an  estimate  of  2,998,107. 

Based  on  the  above  figures,  less  than  3.4 
percent  of  the  economically  active  population 
is  engaged  in  industry  and  commerce,  only 
2.5  percent  of  the  economically  active 
population  is  covered  under  the  system  and 
only  1.5  percent  of  the  total  population  is 
covered  under  the  system.  Information  in  The 
World  Almanac- 1985  and  The  Statesman's 
Yearbookl986  indicates  there  is  little 
possibility  of  any  expansion  of  the  commerce 
and  industry  workforce  in  the  future. 

Based  on  the  small  percentage  of  the 
economically  active  population  covered 
under  the  system,  the  social  insurance  system 
of  Burundi  is  found  not  to  be  of  general 
application. 

Since  Burundi's  system  does  not  meet  the 
requirements  of  "General  Application",  we 
will  reserve  our  decision  on  the  other 
requirements  of  Section  202(t)(2). 

IV.  Determination 

Burundi  is  found  not  to  have  a  social 
insurance  system  that  meets  all  the 
conditions  of  Section  202(t)(2)  of  the  Social 
Security  Act  (is  not  of  general  application). 
This  determination  is  effective  with  July  1967 
(based  on  enactment  of  the  1962  law  plus  the 
5  years  of  coverage  needed  for  entitlement). 

V.  Publication 

Notice  of  the  finding  is  authorized  for 
publication  in  the  Federal  Register. 

Date:  April  7, 198a 

Approved. 
Elizabeth  K.  Singleton. 

[FR  Doc.  8»-18050  Filed  7-15-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  Of  the  Secretary 

[AA-6S0-08-4121-09] 

Departmental  Long-Range  Coal  Lease 
Sale  Planning  Schedule;  Deferring  tlte 
Adoption  of  a  Long-Range  Plan 

summary:  This  notice  is  to  inform  the 
public  that  the  Department  of  the 
Interior  will  defer  adoption  of  a  long- 
range  coal  lease  sale  plan  at  this  time. 
This  decision,  which  is  subject  to  annual 


review  by  the  Federal-State  Coal 
Advisory  Board,  is  based  on  current 
circumstances/conditions  that  indicate 
that  there  are  sufficient  quantities  of 
marketable  coal  available  to  meet 
production  needs  in  each  of  the  coal 
production  regions. 

FOR  FURTHER  INFORMATION  CONTACT 

Walter  Rewinski,  Chief,  Division  of 

Solid  Mineral  Leasing,  Bureau  of  Land 

Management.  18th  and  C  Streets,  NW., 

Washington.  DC  20240,  Telephone  (202] 

343-6821. 

SUPPLEMENTARY  INFORMATION:  In  its 

report  of  February  1984,  the  Commission 
on  Fair  Market  Value  Policy  for  Federal 
Coal  Leasing  (Linowes  Commission) 
recommended  that  the  Government 
should  establish  and  announce  in  a 
timely  fashion  a  coal  leasing  schedule  to 
promote  predictability  and  stability  of 
Federal  leasing  actions.  The 
Commission  further  recommended  that 
the  Government  should  have  the 
flexibility  to  change  the  timing  of  lease 
sales  and  the  quantity  of  coal  offered 
based  on  its  assessment  of  emerging 
market  conditions. 

The  Department,  in  its  March  1984 
response  to  the  Commission,  agreed 
with  the  Commission's 
recommendations  and  proposed  to 
continue  to  maintain  a  long-range 
planning  schedule  for  coal  leasing  and 
to  seek  the  advice  of  the  Federal-State 
Coal  Advisory  Board  on  this  schedule. 
This  proposal  was  formally  adopted  as 
part  of  the  Department's  final  coal 
program  decisions  announced  February 
26. 1986.  Specifically,  the  Department 
decided  to  develop  a  long-range  plan 
that  reflects  regional  and  national  coal 
market  conditions,  data  needs,  and 
budget  constraints.  Development  of  the 
plan  is  to  include  the  recommendations 
of  the  individual  regional  coal  teams  on 
regional  lease  sale  plans  to  the  Board, 
which  has  the  responsibility  to 
formulate  a  coordinated  Departmental 
plan  that  meets  national  needs  and 
goals. 

In  the  fall  of  1987,  each  of  the  RCTs 
met  to  evaluate  the  need  for  the 
resumption  of  regional  coal  activity 
planning  and  for  developing  a  regional 
lease  sale  plan.  They  had  at  their 
disposal,  among  other  things,  regional 
long-range  market  analyses  that 
compared  regional  coal  production 
needs  against  available  capacity  imder 
two  different  scenarios  (high  and  low) 
through  the  year  2005.  Without 
exception,  these  market  analyses 
revealed  that  the  available  productive 
capacity  exceeded  the  projected 
production  needs  for  the  immediate 
future  in  each  of  the  regions.  The  RCTs, 
based  on  these  long-range  regional 


market  analyses  and  other  information 
presented  at  the  RCT  meetings  by 
industry,  the  public,  and  the  affected 
States,  concluded  that  the  resumption  of 
the  regional  coal  activity  planning 
process  was  unnecessary  at  this  time. 
Similarly,  they  did  not  believe  that  it 
was  necessary  to  schedule  regional  coal 
lease  sales  for  the  near-term. 

At  the  December  2, 1987,  meeting  of 
the  Federal-State  Coal  Advisory  Board, 
each  of  the  RCTs  summarized  coal 
leasing  activities  in  their  respective 
regions  and  advised  the  Board  of  their 
conclusions  regarding  the  resumption  of 
regional  activity  planning  and  the 
scheduling  of  regional  coal  sales.  The 
Board  was  also  briefed  on  the  national 
coal  market  outlook  and  Federal  coal 
leasing  activities  that  have  taken  place 
since  1984.  Based  on  this  information  the 
Board  agreed  to  recommend  to  the 
Secretary  that  adoption  of  a  long-range 
Departmental  lease  sale  planning 
scehdule  should  be  deferred  at  this  time. 
The  Board  further  recommended  that  it 
review  this  recommendation  at  least 
once  per  year.  This  annual  review  by 
the  Board  would  insure  consideration  of 
emerging  market  conditions  and  the 
development  of  a  proposed 
Departmental  long-range  plan,  as 
necessary. 

The  Board's  recommendation  is 
accepted.  Accordingly,  the  adoption  of  a 
Departmental  long-range  lease  sale  plan 
is  deferred,  subject  to  annual  review  by 
the  Board.  This  decision  will  remain  in 
effect  until  such  time  as  a 
recommendation  of  a  long  range  plan  is 
received  from  the  Board.  At  that  time 
the  Board's  recommendation  will  be 
considered. 

Date:  )uly  11, 1988. 
).  Steven  Griles.  ^ 

Assistant  Secretary  of  the  Interior. 


Bureau  of  Land  Management 

[ES-»7(MM-4121-14-2410;  MSES  12356] 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Reinstatement  of  terminated  oil 
and  gas  lease  MSES  12356. 

SUMMARY:  Terminated  oil  and  gas  lease 
MSES  12356  located  in  Wilkinson 
County,  Mississippi.  T.  4  N..  R.  1  E.. 
containing  648.64  acres. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Betty  Beckham  at  (703)  461-1449. 
SUPPLEMENTARY  INFORMATION:  Federal 
oil  and  gas  lease  MSES  12356  terminated 


automatically  by  operation  of  law  on 
August  1. 1986  (30  U.S.C.  188). 

A  petition  for  reinstatement  of  oil  gas 
lease  MSES  12356  was  filed  by  James  B. 
Furrh,  Jr.  (Lessee)  under  section  3lD  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (96 
Stat.  2447). 

The  Lessee  has  met  all  the  following 
requirements  for  reinstatement: 


(a)  $500 ReimtMirsement    of    DepartRietital 

Administrative  Cocl. 

(b|  SSMl Bacli  Rental  Payments. 

(c)  $130 Publication  Cost. 


The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  will 
remain  at  12  V^  percent  provided  the 
lease  is  producing  within  six  months 
after  receipt  of  notification  of 
reinstatement.  However,  if  the  lease 
does  not  produce  within  the  time 
allowed  die  royalty  rate  will  follow 
procedures  imder  Class  II  reinstatement 
ot  increased  royalty  rate  of  16%  percent 
begining  August  1, 1986. 
G.  Curtis  Jones,  Jr.. 
State  Director. 

[FR  Doc.  88-16102  Filed  7-15-88;  8:45  am) 
BILUNQ  CODE  4310-GJ^ 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531,  et  seq.): 

PRT-729a96 

Applicant:  Lee  Ralph  Grater,  Pueblo,  CO 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive-bred 
American  peregrine  falcons  (Faico 
peregrinus  aitatum)  from  Mr.  John 
LeJeune,  Falcon  Farms  Ltd..  British 
Columbia.  Canada,  for  purposes  of 
captive  breeding  and  research. 

PRT-729092 

Applicant-  Joseph  Edward  Fairchild. 
Sarasota,  FL 

The  applicant  requests  a  permit  to 
export  and  reimport  one  captive-bred 
male  leopard  (Panthera  pardus)  for 
performance  in  a  magician  act,  during 
which  the  applicant  intends  to  educate 
the  public  with  regard  to  the  leopard's 
ecological  role  and  conser\'ation  needs. 
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PRT-729258 

Applicant:  Merrill  D.  Martin,  Oakland,  CA 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  dorcas 
dorcas).  to  be  culled  from  the  captive 
herd  maintained  by  Mr.  F.W.M.  Bowker. 
|r..  Grahamstown,  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

PRT-727165 

Applicant-  San  Diego  Zoological  Society,  San 
Diego.  CA 

The  applicant  requests  a  permit  to 
import  up  to  four  Bawean  deer  [Axis 
(=Cervus)  porcinus  kuhli]  from  L.  Ruhe 
KG.  West  Germany.  These  deer  are  not 
yet  bom,  but  are  expected  to  be  bom  to 
Bawean  deer  authorized  for  import 
under  PRT-697337  and  which  are 
presently  in  pre-entry  quarantine  in 
West  Germany. 
PRT-729359 

Applicant:  Trunks  A  Humps,  Inc..  Cut  & 
Shoot,  TX 

The  applicant  requests  a  permit  to 
export  one  wild  caught  male  Asian 
elephant  (Elephas  maximus)  to  Mike 
Hackenberger,  Bowmanville,  Ontario, 
Canada,  for  inclusion  in  a  breeding 
program.  This  elephant  has  been  in 
captivity  since  1971. 

PRT-729302 

Applicant:  Leslie  Niehaus,  Berlin  Center.  OH 

The  applicant  requests  a  permit  to 
purchase  one  female  nene  goose 
[Nesochen  l=Branta]  Sandvicensis] 
captive-bred  at  Sylvan  Heights 
Waterfowl,  Sylva.  North  Carolina,  to 
pair  with  an  existing  male  for 
propagation  of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403. 1375  K  Street  NW.. 
Washington  DC  20005.  or  by  writing  to 
the  Director.  U.S.  Office  of  Management 
Authority.  P.O.  Box  27329.  Washington, 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Dated:  |uly  12. 1988. 
S.M.  LawmiGa. 

Acting  Chief.  Branch  of  Permits,  U.S.  Office  of 
Management  Authority. 
|FR  Doc.  88-16117  Filed  7-15-88;  8:45  am) 
MLLNM  COM  4119-ANHII 


National  Park  Service 

Concurrent  Jurisdiction  in  Modoc, 
Siskiyou,  Sluwta,  Marin,  Monterey,  and 
San  Benito  Counties,  CA 

AOENCV:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  that,  effective 
April  12, 1988,  current  criminal 
jurisdiction  was  established  over 
Federally  owned  or  controlled  lands  and 
waters  administered  by  the  National 
Park  Service  within  Lava  Beds  National 
Monument,  Pinnacles  National 
Monument.  Point  Reyes  National 
Seashore,  and  the  Whiskeytown  Unit  of 
the  Whiskeytown-Shasta-Trinity 
National  Recreation  Area. 

Concurrent  jurisdiction  was  conveyed 
for  a  Hve  year  period  by  the  State  of 
Califomia  to  the  National  Park  Service 
by  the  Califomia  State  Lands 
Commission  pursuant  to  Section  126  of 
the  Califomia  Government  Code,  and 
accepted  by  Denis  P.  Calvin.  Acting 
Director  of  the  National  Park  Service, 
pursuant  to  applicable  Federal  statutory 
law. 

Dated:  July  7. 1988. 
Denis  P.  Calvia, 
Director,  National  Park  Service. 
|FR  Doc.  88-16121  Filed  7-1S-88: 8:45  am] 

MLUNQ  COW  4310-7*-M 


Oiympic  National  Park;  Concession 
Contract  Negotiations;  Log  CaMn 
Resort,  inc^  et  sL 

AOCNCV:  National  Park  Service.  Interior. 
action:  Public  notice. 

SuaMANV:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  extend  for  30  days  the  acceptance  of 
applications  for  the  concession 
opportunity  at  Olympic  National  Park 
now  operated  by  Log  Cabin  Resort,  Inc.. 
to  August  15, 1988.  in  lieu  of  60  days 
following  the  notice  which  appeared  in 
the  Federal  Register,  Vol.  53.  No.  93. 
Friday.  May  13. 1988.  pages  17118  and 
17119. 

CFRCnVE  DATE  August  15. 1988. 
ADONCSS:  Interested  parties  should 
contact  the  Regional  Director.  PaciHc 
Northwest  Region.  83  South  King  Street. 
Suite  212.  Seattle.  Washington  96104.  for 
information  as  to  the  requirements  of 
the  proposed  contract. 
SUPMEMCNTARV  INFONMATION:  The 
Secretary  will  consider  and  evaluate  all 
proposals  received  as  a  result  of  this 
notice.  Any  proposal,  including  that  of 
the  existing  concessioner,  must  be 
postmarked  or  hand  delivered  on  or 


before  August  15. 1988.  to  be  considered 
and  evaluated. 

Dated:  July  11. 1988. 
Cliarles  H.  Odeguid. 

Regional  Director.  Pacific  Northwest  Region. 
(FR  Doc.  88-16118  Filed  7-15-88:  8:45  am) 
nUMQ  COW  4310-70-M 

Blackstone  River  Valley  National 
Heritage  Corrtdon  Massachusetts  and 
Rtwde  Island:  Blackstone  River  Valley 
NatkNial  Heritage  Corridor 
Commisston;  Meeting 

Notice  is  hereby  given  in  accordance 
with  section  552b  of  Title  5.  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
Tuesday.  July  19. 1988. 

The  Commission  was  established 
pursuant  to  Pub.  L  99-647.  The  purpose 
of  the  Commission  is  to  assist  federal, 
state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:30  p.m. 
in  the  William  Howard  Taft  Room  of  the 
Uxbridge  Inn.  20  North  Main  St.. 
Uxbridge.  Massachusetts,  for  the 
following  reasons: 

1.  Swearing  in  of  Commissioners; 

2.  Report  of  the  Sub  Committee  on 
Operations  including  adoption  of  By 
Laws  and  consideration  of  establishing 
headquarters: 

3.  Report  of  the  Sub  Committee  on 
Planning  including  discussion  of 
procedures  for  preparing  the  Cultural 
Heritage  and  Land  Management  Plan: 

4.  Report  of  the  Sub  Committee  on 
Administration  including  adoption  of 
budget,  staff  hiring  procedures,  and  job 
descriptions  and  discussion  of  interim 
director 

5.  Report  of  the  Electoral  Sub 
Committee  and  election  of  office 
holders; 

6.  Appointments  of  new  Sub- 
Committees: 

7.  Election  of  Sub-Committee 
Chairpersons. 

It  is  anticipated  that  about  fifty  people 
will  be  able  to  attend  the  session  in 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  oRicial  listed 
below  prior  to  the  meeting. 

Further  information  conceming  this 
meeting  may  be  obtained  from  the 
Public  Affairs  Officer.  National  Park 


Service.  North  Atlantic  Region.  15  State 

St..  Boston.  MA  02109  (617)  565-8887. 

Herbert  S.  Gabies,  |r.. 

Regional  Director. 

(FR  Doc.  88-16119  Filed  7-15-88;  8:45  am] 

MUMQ  COOC  4310-aO-ll 

Lewis  and  Ciartc  Nattonal  Historic  Trail 
Advisory  Council  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  86  Stat.  77a  5  U.S.C.  App.  1.  as 
amended  by  the  Act  of  September  13, 
1976.  90  Stat.  1247.  that  a  meeting  of  die 
Lewis  and  Clark  National  Historic  Trail 
Advisory  Council  will  be  held  August  6- 
7. 1988.  beginning  at  9  a.m.  on  August  6 
at  the  Kirkwood  Motor  Inn.  800  South 
Third  Street.  Bismarck.  North  Dakota. 

The  council  was  originally  established 
on  lune  26, 1979.  pursuant  to  provisions 
of  the  National  Trails  System  Act  82 
Stat.  919. 16  U.S.C.  1241  et  seq..  to  advise 
the  Secretary  of  the  Interior  on  matters 
relating  to  the  administration  and 
development  of  the  Lewis  and  Clark 
National  Historic  Trail. 

Matters  to  be  discussed  at  the  meeting 
will  include  strategies  for  implementing 
the  comprehensive  management  plan  for 
the  Lewis  and  Clark  National  Historic 
Trail  and  the  status  of  development  and 
management  of  the  trail  in  each  state. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  submit 
written  statements  to  the  official  listed 
below  prior  to  the  meeting. 

Further  information  conceming  the 
meeting  may  be  obtained  from  Thomas 
L  Gilbert.  Division  of  External  Affairs, 
Midwest  Region,  National  Park  Service, 
1709  Jackson  Street,  Omaha,  Nebraska 
68102,  telephone  402-221-3481  (FTS  864- 
3441).  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Midwest  Regional  Office  3  weeks  after 
the  meeting. 
WanenRHiU. 

Acting  Regional  Director,  Midwest  Region. 
(FR  Doc.  88-16120  Filed  7-15-88;  8:45  am] 
MLLNia  COW  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-290  (Sub-No.  24)] 

Norfolk  and  Westsm  Railway  Co.— 
AlMndonment— Between  Frankfort 
and  Linden  ki  Clinton,  Tippecanoe  and 
Montgomery  CountiM,  IN;  Hndings 

The  Commission  has  issued  a 
certificate  authorizing  the  Norfolk  and 
Western  Railway  Company  to  abandon 
its  21.9-miIe  line  of  railroad  between 


Frankfort  (milepost  TS-209.3)  and 
Linden  (milepost  TS-231.2)  in  Clinton, 
Tippecanoe,  and  Montgomery  Counties. 
IN.  The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
rail  service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  86-16239  Filed  7-15-88: 8:45  am] 

BILUNO  COOE  703S-01-tl 


DEPARTMENT  OF  JUSTICE 

Antitrust  Oiviston 
Notice  Pursuant  to  the  National 
Cooperative  Researdt  Act  of  1984 — 
Manville  Corp.— Bird,  inc.  Roofing 
Division  Agreement 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a]  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  (the  "Act"),  Manville 
Corporation  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture,  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  to  the  venture  and  the 
venture's  general  area  of  planned 
activities  are  given  below. 

The  parties  to  the  venture  are 
Manville  Corporation  and  Bird,  Inc. 
Roofing  Division.  The  general  area  of 
the  venture'"  planned  activity  is 
research  relating  to  the  economic, 
environmental  and  energy  conservation 
benefits  or  recycling  used  asphalt 


shingles  for  the  production  of  new 

asphalt  shingles. 

loseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 

[FR  Doc.  88-18064  Filed  7-15-88:  8:45  am] 

BtLUNG  CODE  4410-01-« 

Office  of  Justice  Programs 

Law  Enforcement  Training  and 
Technical  Assistance  Grant 

agency:  Office  for  Victims  of  Crime. 
Office  of  Justice  Programs,  Department 
of  Justice  (DO)). 

ACTION:  Notice  of  the  availability  of 
funds  and  request  for  applications  for 
law  enforcement  training  and  technical 
assistance  grants. 

summary:  Fiscal  Year  1988  funds  are 
available  to  provide  regionally-based 
training  and  technical  assistance  to 
local  and  state  law  enforcement 
agencies  in  methods  for  and  policies  on 
responding  to  incidents  of  family 
violence.  The  Office  for  Victims  of 
Crime  (OVC)  anticipates  that  $400,000 
will  be  made  available  to  support  these 
activities. 

date:  Applications  for  these  funds  must 
be  received  by  August  15. 1988. 

ADORESS:  Address  applications  to: 
Office  for  Victims  of  Crime.  633  Indiana 
Avenue,  NW.,  Washington.  DC  20531. 
Attention:  Susan  Stanley. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Stanley  (202)  272-6500. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  9, 1984,  the  President 
signed  into  law  the  Child  Abuse 
Amendments  of  1984  (Pub.  L.  98-457.  42 
U.S.C.  10401  et  seq).  Title  III  of  these 
Amendments,  entitied  the  "Family 
Violence  Prevention  and  Services  Act" 
(the  Act),  enumerates  the 
responsibilities  of  the  Departments  of 
Justice  and  Health  and  Human  Services, 
pursuant  to  section  311  of  the  Act  "Law 
Enforcement  Training  and  Technical 
Assistance  Grants  and  Contracts."  In 
order  to  enable  the  Department  of 
Justice  to  carry  out  these 
responsibilities,  funds  are  transferred 
from  the  Secretary  of  Health  and  Human 
Services  to  the  Attorney  General  of  the 
United  States. 

The  overall  purposes  of  the  Act  are  to: 
assist  states  in  efforts  to  prevent  family 
violence;  provide  immediate  shelter  and 
related  assistance  for  victims  of  family 
violence  and  their  dependents;  and 
provide  technical  assistance  and 
training  relating  to  family  violence 
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program*  for  stale  sad  kacal  pablie 
agencies  (including  law  saiorciMeBl 
agencies),  nonprofit  orgtiaiiatians^  aad 
other  persons  s«wktBg  sydi  assistance. 

Sectioa  311  of  the  Act  prowidea  for 
regionaHy-based  training  and  technical 
assistance  to  personnel  of  focaf  and 
state  law  enforcement  agencies  to 
provide  them  with  the  aieaas  for 
responding  to  incidents  of  family 
violence.  The  Ad  states  that 
"applicationa  which  ^opoaa  proiects  or 
programs  which  will  develop, 
demonstrate,  or  t&sseminale  infbmwfion 
with  respect  te  improved  teicfaiiqaes  for 
responding  to  incidents  of  family 
violence  Iqr  law  enfosceaieBt  officer* 
shall  be  given  priority." 

This  annoanoement  applies  only  to 
section  311  of  the  Act.  AImk  for 
purposes  of  this  program  annooneement, 
the  tersi  "tasaly  violence'',  as  rtrfined  in 
sectioB  300  of  the  Act.  Means  aay  act  or 
threatened  act  of  violence.  kichMhog  any 
forceful  detention  of  any  indtvidaaU 
which: 

a.  Results  or  threatens  to  resvH  in 
physical  iniuiy;  and 

b.  Is  comsMlted  by  a  person  against 
another  individual  (including  an  elderly 
person)  to  whom  such  person  is  or  was 
related  by  blood  or  marriage  or  with 
whom  such  person  is  or  was  lawfully 
residing. 

Statement  of  Probleas 

The  probton  of  Eanuiy  violence  has 
existed  for  generatioas.  yet  only 
recently  has  it  begun  to  receive  any 
degree  of  attention.  The  Rea^n 
Administration  focused  special  attention 
on  this  issue  with  initiation  of  the 
Attorney  General's  Task  Fores  on 
Family  Violence  which  issued  its  final 
report  in  September  1984^  Based  apon 
considerable  lesearrii,  inclading 
testtmony  received  from  public  hearings 
held  across  the  coantry,  the  Task  Force 
reported  that  a  law  cnforGement  agency 
is  usually  the  first  and  often  the  only 
agency  called  upon  to  intervene  in 
family  vioience  incidents.  PvkAic  safety 
offKers  are  in  the  forefront  of  the  effort 
to  preserve  peace.,  evoi  wiMn  families. 
But  the  Task  Force  discovered  that — 
largely  as  a  resoh  of  traihticmal 
community  attitedes  which  considered 
violence  within  the  family  to  be  a 
private;  less  serious  matter  dun 
violence  between  strangers^-calb  to 
police  involving  (annly  vioience  are 
usually  given  a  low  priority.  The  Task 
Force  research  also  indicated  that  in 
carrying  out  the  camBmaity's  priorities 
and  law  enCorceaient  agency  practices, 
police  dispatchers  and  emergency  catt 
operators  may  often  give  the  impression 
that  a  family  violence  call  is  a  nuisance. 
Accordingly,  minimal  infonnation  is 


requested  from  the  caRer  and  the 
dispatchav  or  — iigtwcy  cad  operator 
asaigna  the  call  a  Vow  dispatch  priorfty. 
As  a  resok.  the  inlenmntion  by  the 
patrol  alficar  nay  be  slew  aod 
inconsialasrt. 

The  rai  has  icpofted  that  mwly  20 
percent  of  aU  homiddea  in  ttia  country 
occur  among  fara^y  OMaibeta^  To  redince 
this  Ugb  hKidcnca  of  viokncc  and 
prevent  these  tra^  canaaqnences.  it  ia 
essential  that  all  law  eiybrcement 
agencies  review  their  existing  pohcies 
and  pubHsh  operational  proceduica  that 
establish  family  violence  as  a  priority 
response.  Implementation  must  begin 
with  the  pohce  chief  or  sheriff  and 
continue  down  the  chain  of  command  to 
the  individual  patrol  officer. 
Consequently,  patrol  officers,  and  the 
officers  who  provide  training  both  at  the 
academies  and  within  the  departments, 
should  understand  the  need  for  swift 
and  responsive  law  enforcement 
intervcntioii.  the  need  to  respond  with 
caution  and  seiiaitlvity  toward  tfie 
seriousness  of  the  situation,  the  proper 
methods  of  screening  and  ciassifying 
family  violence  calls,  and  the 
appropriate  referral  and  disposition  of 
family  violence  victims  and 
perpetrators. 

The  Attorney  General's  Task  Force  on 
Family  Violence  made  several 
recommendations  for  the  justice  system, 
law  enforcement  and  education  and    - 
training.  Among  the  recommendations 
were  that: 

1.  Family  violence  shoakt  be 
recognized  and  responded  to  as  a 
criminal  activity. 

2.  Law  enforcement  agencies  should 
puUish  operatioBal  procedures  that 
establish  fanuly  viokeaoe  as  a  priority 
response  and  require  officers  to  file 
written  reports  on  these  incidents.  In 
addition,  the  operational  procedures 
should  require  officers  to  perform  a 
variety  of  activities  to  assist  the  victim. 

3.  Consistent  with  state  law,  the  chief 
executive  of  every  law  enforcement 
agency  should  establish  arrest  as  the 
preferred  response  in  cases  of  family 
violence. 

4.  Law  enforcement  officials  should 
maintain  a  current  file  of  all  protection 
orders  valid  in  their  jurisdiction. 

5.  Law  enforcement  officers  should 
respond  without  delay  to  calls  involving 
violations  of  protection  orders. 

6.  Federal,  state,  and  local  government 
should  train  relevant  personnel  to 
diagnose  and  appropriately  intervene  in 
family  violence  cases. 

A  significant  number  of  law 
enforcement  agences  have  made  marked 
progress  in  addressing  the 
recommendations  and  in  responding  to 
the  handfing  of  family  violence  incidents 


since  Hie  report  was  issued.  Many 
agencies  have  indicated  their  hiterest  hi 
further  improving  their  operational 
procedures  and  response  to  family 
violence  fandcnts. 

In  order  to  support  efforts  by  slate 
and  local  law  enforcement  agencies  to 
improve  their  response  to  family 
viotence  incidents,  the  Office  of  Justice 
Programs  is  issuing  this  program 
announcement 

Purpose 

In  issuing  this  program  announccaKBt. 
the  Office  ti  )uaticc  IVograma.  throogh 
awarding  one  to  three  grante  from  funds 
made  available  under  the  Act.  seeks  to 
provide  training  on  doaiestic  violence 
policies  and  procedufea  to  the  manoMBn 
number  of  law  enforceaient  execativies 
and  Baid4evel  maaagera  possiUe. 

Additionally,  sadi  traintng  will  ntihze 
a  ciurriculun  adiidi  was  developed 
under  s  previoos  grant  made  fixxm  these 
funds,  adierein  regiosal  training 
sessions  reached  apprujussateiy  3%  of 
this  natkm'a  law  enforcement 
executivies. 

Prog^m  Description 

The  selected  giawtsts  wiR  be  required 
to  perform  the  (oilo>wing  tasks: 

1.  fanplcmcnt  a  training  program  for 
state  and  local  tew  enforcement 
management  personnel,  tnchiding 
sheriffs,  chieh  of  pofice  and  mid-levef 
managers  by  conducting  regional 
training  sessions  (no  fewrer  tfian  four)  for 
law  enforcement  management 
personnel.  The  training  program  should 
utilize  the  training  package  developed 
under  an  award  nrade  in  September, 
1988,  by  die  Office  of  Justice  Programs 
to  Hie  Victim  Services  Agency  in  New 
York  City.  The  project.  Training  and 
Operational  Procedarer  A  Coordinated 
Response  to  Domestic  Viotence,"  was 
funded  under  the  provisions  of  the 
Family  Violence  Prevention  »n6 
Services  Act. 

2.  Develop  a  procedure  and 
mechanism  for  responding  to  requests 
for  information  and  assistance  from 
various  law  enforcement  agencies  and 
serve  as  a  broker  and/or  provider  of 
technical  assistance  and  expertise.  A 
description  of  how  individual  technical 
assistance  and  information  requests  will 
be  processed  should  be  included. 

3.  Devriop  and  utilise  a 
multidisciplinary  advisory  board  for 
project  activities. 

4.  Consult  with  the  developer  of  the 
above-noted  training  package  and  utilize 
their  expertise  so  that  the  project  will 
build  on  the  progress  which  was  made 
during  the  developmental  phase. 


Selection  Criteria 

The  selection  of  the  grantees  will  be 
based  on: 

1.  Understanding  of  the  problem.  (10 
points) 

2.  Appropriateness  of  program  design 
and  approach.  (25  points) 

3.  Soundness  of  methodology.  (30 
points) 

4.  Financial  and  technical  capability 
of  the  organization.  (10  points) 

5.  Cost  effectiveness.  (10  points) 

6.  Accuracy  and  completeness  of 
required  information.  (5  points) 

7.  The  expertise  and  background  of 
the  employees  assigned  to  the  effort.  (10 
points) 

Funds  Available 

$400,000  will  be  available  from  the 
Office  for  Victims  of  Crime  for  the 
purpose  of  providing  regionally-based 
training  and  technical  assistance  to 
local  and  state  law  enforcement 
agencies  in  methods  for  and  policies  on 
responding  to  incidents  of  domestic 
violence. 

Grant  Period  and  Award  Amount 

The  cooperative  agreements  will  be 
for  eighteen  (18)  months  and  will  cover 
100%  of  the  project  costs  (no  matching 
funds  required). 

Eligible  Applicants 

Eligible  applicants  are  private 
nonprofit  organizations  with  law 
enforcement  membership  that  have 
experience  in  providing  training  and 
technical  assistance  to  law  enforcement 
personnel  on  a  national  and/or  regional 
basis.  The  Office  for  Victims  of  Crime 
will  accept  applications  from  eligible 
organizations,  and  will  award  one  to 
three  grants.  However,  a  single  grant 
award  of  up  to  $400,000  to  a  consortium 
of  national  law  enforcement 
organizations  representing  the  program's 
primary  target  audience,  i.e.,  law 
enforcement  executives,  would  also  be 
considered. 

Submission  Deadlines 

Applications  must  be  received  by 
August  15, 1988.  Applications  which  are 
hand  delivered  must  be  received  by  the 
close  of  business  (5:00  p.m.). 

Applications 

Applicants  should  submit  three  (3) 
copies  of  their  completed  proposal  by 
the  deadline  established  above. 

Submissions  must  include:  A.  A 
completed  and  signed  Federal 
Assistance  application  on  the  current 
Standard  Form  424.  Copies  of  the 
required  forms,  and  any  information  or 
clarification  regarding  them,  may  be 
obtained  by  writing  or  calling  the  Office 


for  Victims  of  Crime,  National  Victims 
Initiative  Division,  633  Indiana  Avenue, 
NW.,  Washington,  DC,  20531.  (202)  272- 
6500. 

B.  An  abstract  of  the  full  proposal,  not 
to  exceed  one  page. 

C.  A  program  narrative  of  not  more 
than  fifteen  (15)  single-spaced  typed 
pages  shoidd  include: 

1.  A  clear,  concise  statement  of  the 
issues  surrounding  the  problem  area.  A 
discussion  of  the  relationship  of  the 
proposed  work  to  the  existing  training 
literature  is  also  expected; 

2.  A  clear  statement  of  the  project 
objectives  including  an  approximation 
of  the  number  of  law  enforcement 
personnel  to  be  trained,  a  list  of  the 
major  milestones  of  events,  activities, 
products,  and  a  timetable  for 
completion: 

3.  A  clear  statement  which  describes 
the  approach  and  strategy  to  be  utilized 
in  responding  to  each  of  the  tasks 
identified  in  the  program  description 
(applicants  should  indicate  how  the 
training  package  will  be  individualized 
for  the  proposed  target  audience,  and 
how  the  organization  plans  to  maximize 
attendance  at  the  training  conferences); 

4.  The  proposed  oiganization  and 
management  plan  to  be  used  including, 
at  a  minimum,  the  staff  of  the  project, 
with  their  experience,  and  the  time 
commitments  of  key  staff  to  individual 
project  tasks.  A  full-time  project  director 
must  be  allocated  to  the  project 

D.  A  proposed  budget  outlining  all 
direct  and  indirect  costs  for  personnel, 
fringe  benefits,  travel,  equipment 
supplies,  subcontracts,  project  advisory 
board  costs  and  overhead,  and  a  short 
narrative  justification  of  each  budgeted 
cost.  It  is  anticipated  that  a  subcontract 
relationship  with  the  developer  of  the 
training  curriculum  may  be  established. 
If  such  a  relationship  is  contemplated,  a 
separate  detailed  budget  should  be 
submitted. 

E.  Copies  of  vitae  for  the  professional 
staff  which  summarize  education, 
research  and  training  experience,  and 
bibliographic  information  related  to  the 
proposed  work.  Detailed  technical 
material  that  supports  or  supplements 
the  description  of  the  proposed  effort 
but  is  not  integral  to  it,  should  be 
included  in  an  appendix. 

All  three  copies  of  the  application 
must  be  sent  or  hand  delivered  to:  Office 
for  Victims  of  Crime,  National  Victims 
Initiative  Division,  633  Indiana  Avenue 
NW.,  Washington,  DC  20531,  by  the 
deadline  established  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Stanley,  National  Victims 
Initiative  Division,  (202)  272-6500. 
Information  concerning  model  programs 
and  practices  is  available  from  the 


National  Criminal  Justice  Reference 
Service,  1600  Research  Boulevard, 
RockvUle,  Maryland  20850,  251-5000; 
and  the  National  Victims  Resource 
Center,  Box  6000,  Rockville.  Maryland 
20850,  251-5525. 

Notification  Under  Executive  Order 
12372 

This  program,  recently  reauthorized 
and  fimded  by  Congress,  provides 
support  for  training  and  technical 
assistance  for  law  enforcement  and 
other  personnel  to  assist  in  addressing 
issues  related  to  family  violence.  The 
Department  of  Health  and  Human 
Services,  under  whose  authority  these 
funds  are  transferred  to  the  Department 
of  Justice,  excludes  this  program  from 
coverage  under  Executive  Older  12372. 
This  training  and  technical  assistance 
program  is  national  in  scope  and  the 
statutory  requirement  for  "regionally 
based  training"  will  be  offered  by  the 
selected  grantees  in  only  a  few  cities/ 
states  nationwide.  Therefore,  the 
requirements  of  Executive  Order  12372 
are  waived. 
Jane  Nady  Buniley, 
Director,  Office  for  Victims  of  Crime. 
[FR  Doc  88-16069  Filed  7-15-88;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  ttw  Secretary 

ICas*  No.  88-INA-S4] 

Worid  Bazaar,  Employer,  on  Behalf  of 
PMJng  Hsieh  Lee,  AHen;  Notice  of 
Court  Order 

The  Office  of  Administrative  Law 
Judges  hereby  publishes  a  copy  of  a 
court  order  issued  in  In  the  Matter  of 
World  Bazaar.  Employer,  on  behalf  of 
Pi-Ling  Hsieh  Lee,  Alien,  Case  No.  88- 
INA-54.  The  Board  of  Alien  Labor 
Certification  Appeals  requests  the 
parties  ia  Case  No.  88-INA-54  and  any 
other  interested  person  to  submit  briefs 
on  specific  issues  involved  in  the  case 
by  August  19, 1988. 

For  further  information  contact  John 
M.  Vittone  at  (202)  653-5052. 

Signed  in  Washington.  DC.  this  tZth  day  of 
July.  1988. 
John  M.  Vittone, 
Deputy  Chief  fudge. 

Board  of  Alien  Labor  Certification  Appeals, 
1111 20th  Street  N.W.. 
Washington.  D.C.  20036. 

Date:  July  6, 1988 
Case  No.  88-INA-54 

In  the  Matter  of  World  Bazaar.  Employer, 
on  behalf  of  PI-UNG  HSIEH  LEE,  Alien. 
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1.  The  parties  an  hereby  notffietf  lli»l,  on 
its  own  nothm,  this  CMe  IkM  been  dcsi^Mted 
for  consideratiaB  by  tlie  Boeni  of  AMen  Labor 
Certification  Appeala  an  banc 

2.  Pursuant  to  20  C.F.R.  |  BS&27(b).  (be 
parties  are  ordered  to  file  briefs  with  the 
Board  aiicbesaiag.  ia  tba  wtrrt  of  Ibis  caae. 
the  following  questions  arising  under  20 
C.F.R.  S  656.21(b)(7): 

a.  h  it  lawful  for  an  employer  to  reject  a 
U.S.  worker  for  a  job  for  which  alien  bibor 
certiHcation  is  being  saught  because  that 
worker  ia  oveniiiaKfiecI  far  Ibe  job? 

b.  Is  it  lawful  for  an  enif  loyct  l»  r^ect  an 
otherwise  qualified  U.S.  worker  for  a  job  for 
which  alien  labor  certincation  i*  being  sought 
because  the  U.S.  worker  intends  to  leave  that 
job  as  soon  as  a  better  job  opportunity  comes 
along? 

c.In  the  event  the  answer  to  qoestion  (b) 
above  ia  "yes",  is  it  lawful  for  an  emptoyer  lo 
assuntt  that  an  overqualificd  U.S.  worker  Ear 
a  job  for  which  alien  labor  certification  ia 
being  seugbl  will  leave  that  job  as  soon  as  a 
better  job  opportunity  cossea  along? 

The  parties  shall  Tile  their  respective  briefs 
no  later  than  August  19,  I98S. 

For  the  Board. 
Jeffrey  Tureck. 
Administrative  Law  Judge. 
[FR  Doc.  88-16101  Filed  7-15-88;  &«&  am^ 
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Administration 

(TA-W-20, 4«2] 

3M  Co.,  Rochsster,  NY;  Nagattv* 
Detennination  on  Reconsidaration 

On  May  27. 1988,  the  Department 
made  an  Afftnnatfve  Deteiaiiitation 
Regarding  ApfriicaHon  for 
Reconsideration  for  workers  and  foFiner 
workers  at  the  3M  Company,  Rochester, 
New  York.  This  detennination  was 
pubHshed  in  the  Federal  Register  on 
June  10. 1988  (53  FR  2193^. 

The  petitioner  dairas  that  workers 
producing  color  print  paper  and 
micronim  were  adversely  affected 
because  of  imports.  Petitioner  also 
claims  that  imports  of  x-ray  Him  from 
Italy  displaced  workers  produdng  XD 
and  XDL  film  in  1987  and  that  Rochester 
included  company  import  data  in  its 
production  figures.  It  is  also  claimed 
that  infra  red  (T.R.]  film  should  be 
considered  8eparate?y. 

The  Department's  denial  was  based 
on  the  fact  that  the  decreased  sales 
and/or  production  criterion  was  not 
meL  Sales  and  production  of  x-ray  fUm 
at  the  Rochester  facility  increased  both 
in  quantity  and  value  in  1987  compared 
to  1986. 

Investigative  findings  show  tikat  the 
workers  at  Rochester  arc  not  separately 
identifiable  by  type  of  fiim.  Accordifngly. 


it  would  serve  no  pwrpose  to  carve  out 
smalt  appropriate  subdivisiens  by  film 
type.  Further,  3M  consider*  infra-red 
(l.R.)  film  a  type  of  x-ray  film  and  has 
indnded  soeh  film  pnxfaiction  data  writb 
Rochester's  x-ray  production  data. 

On  reconsideration  the  Department 
found  that  the  Rochester  facility  ceased 
production  of  color  print  paper  and 
microfilm  prior  to  the  period  applicable 
to  the  petition.  Section  223(bHl)  of  the 
Trade  Act  does  not  permit  the 
certification  or  workers  prior  to  one  year 
of  the  date  of  the  petition  which  m  this 
case  is  February  5, 1988. 

Petitioner's  March  19th  letter  did  not 
contain  any  substantial  information.  The 
letter  contamed  biformation  from  1981 
throu^  1985  with  import  and  production 
forecasting  for  1987.  The  Department 
has  actual  company  import  and 
production  data  for  1968  and  1987. 

Also,  on  reconsideration,  the 
Department  found  that  imported  film 
data  was  included  in  Rodiester's 
production  figures  since  Rochester  sHt. 
cut.  and  packaged  tfie  imported  film. 
However,  Rochester  still  has  an  increase 
in  production  of  film  in  1987  compared 
to  1988  after  allowing  for  company 
imported  film.  Although  production 
cVjclined  in  the  first  two  months  of  1988, 
company  imports  did  not  reach  a 
significant  level  to  form  a  basis  for 
certification.  Workers  should  repetition 
in  six  months  if  they  feel  that  fmports 
are  the  cause  of  worker  separations  in 

ig8a 

Conclusiaa 

After  reconsideration,  I  affirm  the 
original  notice  of  negative  determination 
of  eligibility  to  apply  for  acQustment 
assistance  to  workers  and  former 
workers  of  the  3M  Company,  Rochester, 
New  York.  Signed  at  Washington,  DC, 
6th  day  of  July  1988. 
Robert  O.  Deslongchsmps, 
Director,  Office  of  Legation  and  Actuarial 
Service,  UIS. 
(FR  Doc  88-16100  Filed  7-15-88:  &45  amj 


NATIOMAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Inf  orroatioa  CoBactfon 
ActtviUM  Under  OMB  Ravltw 

AOmcv:  National  Ehdowment  for  the 
Arts  and  the  Humanities. 
ACnoMT  Notice. 

SUMMAKV:  The  Netioaal  Endowment  hr 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  ism  the  collectioa  of 
informatioD  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  USXL 
Chapter  35). 

DATC  Comments  on  this  information 
collection  roast  be  submitted  by  Aagust 
17.1988. 

AODRCSSCS:  Send  coaunents  to  Mr.  pm 
Houser,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
726  lackson  Place  NW.,  Room  3002. 
Washington.  DC  20503;  (202-385-731«). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mr.  Murray  Welsh. 
National  Endowment  for  the  Arts. 
Administrative  Services  Division,  Room 
203, 1100  Pennsylvania  Avenue  NW., 
Washingtn  DC  20508:  (202  682-5401). 
Fon  nifrrHCR  infohmatiom  coht act: 
Mr.  Murray  Welsh,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division.  Room  203. 1100 
Pennsylvania  Avenue  NW..  Washin^n. 
DC  20506:  (202-«B2-5401)  from  whom 
copies  of  die  documents  are  available. 

SUPPI.EM0ITAIIV  wuommMVom.  The 

Endowment  requests  a  review  of  th« 
revision  of  a  currently  approved 
collection.  This  entry  is  issued  by  the 
Endowment  and  contains  the  fioBowing 
information:  (IJ  The  title  of  the  form;  (2J 
how  often  the  required  information  must 
be  reported:  (3)  who  will  be  requh-ed  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  (6)  aa  estimate  of 
the  total  number  of  hours  needed  to 
prepare  the  form.  This  entry  is  not 
subiect  to  44  U.S.C.  3S05(h). 

Title:  Theater  Application  Guidelines 
for  FY  1989-90. 

Frequency  of  Collection:  One-time. 

Respondents:  Individuals  or 
households:  State  or  local  governments; 
Non-profit  institutions. 

Use:  Guideline  instructions  and 
applications  elidt  relevant  information 
from  individual  artists,  non-profit  arts 
organizations,  and  state  or  local  arts 
agencies  that  apply  for  funding  under 
specific  Theater  program  categories.  The 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  peer  review  process. 

Estimated  Number  of  Respoodeats: 
824. 

A  verage  Burden  Hours  per  Response: 
20.36. 

Total  Estimated  Burden:  16J7& 
Vera  K.  Yaneay, 

Assistant  Director,  Administrotire  Serrieea 
Division,  Sdtianaf  Endowment  for  the  Arts. 
(FR  Doc.  88-10058  FBed  7-15-88;  8:45  amf 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

PuMc  HMring  In  Carrollton.  KY. 
ntgnvHiy  AccioeiH 

In  connection  with  its  investigation  of 
the  accident  invtriving  a  pickup  truck/ 
church  activity  bus  head-on  collision 
and  fire  on  May  14. 1988.  the  National 
Transportation  Safety  Board  will 
convene  a  public  hearing  at  9tt)  a.m. 
(local  time),  on  August  2, 1988,  in  the 
Grand  Balhoom,  Fariors  C  ft  D.  of  the 
Holiday  Inn  Hotel,  132S  HtHStboume 
Lane.  Louisville.  Kentucky.  For  more 
information  contact  Alan  Pollock.  Office 
of  Government  and  Public  Affairs. 
National  Transportation  Safety  Board. 
800  Independence  Avenue.  SW., 
Washington.  DC  20594.  telephone  (202) 
382-6606. 
Bea  Hardesty. 

Federal  Register  LiaiMon  Officer. 
July  12. 1908. 

(FR  Doc.  88-16052  Filed  7-15-«8: 8:45  am] 
icooc  n3».«t-M 


NUCLEAR  REGULATORY 
COMMISSION 

IDockat  No.  50-3681 

Aricansas  Power  and  Light  Co., 
Arkansas  Nudaar  On*.  Unit  2; 
Environmantal  AaaoaanaanI  and 
Flndinos  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
consideriag  issaanoe  of  an  amendment 
to  Facility  Operating  License  No.  NPF-6 
issued  to  Arkansas  Power  and  Light 
Company,  (the  licensee),  for  operation  of 
the  Aricansas  Nuclear  One.  Unit  2 
(ANO-2)  located  at  Russellville. 
Arkansas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  leHer  dated  October  28. 1987 
(2CAN108706).  the  licensee  requested  a 
change  in  the  plant  Technical 
Specifications  (TSs)  to  decrease  the 
required  differential  pressure  produced 
by  the  high  pressure  safety  injection 
pumps  during  surveillance  testing,  from 
1402.5  psid  to  1360.4  psid. 

The  Need  for  Proposed  Action 

The  proposed  TS  change  is  needed 
because  the  current  specification 
provides  little  margin  for  variation  in 
pump  performance.  The  proposed 
revision  establidies  a  more  realistic 
differential  pressuoe  requirement  for  the 
high  pressure  taieXy  in|ection  (HPSI) 
pumps  which  will  increase  operational 


flexibility.  Recent  aneiyses  have  shown 
that  a  lower  differential  pressure 
requirement  will  not  adversely  impact 
the  original  analysis  results,  and  will 
result  in  only  a  very  smaU  reduction  of 
the  injection  leg  flow  rates. 

Enviionaiental  Impact  of  the  Proposed 
Action 

The  proposed  reduction  in  the 
required  differential  pressure  for  the 
HPSI  pumps  was  considered  with 
respect  to  all  the  accident  analyses  in 
Chapter  15  of  the  Final  Safety  Analysis 
Report  (FSAR).  and  also  with  respect  to 
the  loss  of  coolant  accident  (LOCA) 
analysis  in  Chapter  6  of  the  FSAR.  The 
proposed  redut^ian  does  not  increase 
the  probability  or  consequences  of  a 
previously  evaluated  accident 
Therefore  die  proposed  changes  will  not 
increase  to  greater  than  previously 
determined,  the  probability  of  accident 
and  post-acddent  radiological  releases, 
nor  otherwise  affect  radiological  plant 
effhients.  Hie  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  TS  changes. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed  TS 
change  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  2a  This  would 
not  affect  non-radiological  plant 
effluents  and  would  have  no  other 
environmental  impact  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Prior  Hewing  regarding  the  proposed 
changes  to  the  TS,  was  pubhshed  in  the 
Fedml  Regwter  on  December  28. 1987 
(52  FR  48887).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  for  the 
proposed  action,  any  alternatives  with 
equal  ot  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  plant 
operation. 


Agencies  and  Persons  Coosuhed 

llie  Commission's  staff  reviewed  the 
licensee's  safety  analysis  and  change  to 
the  TS  that  support  tlK  proposed 
amendment.  "Hie  staff  dM  not  consult 
other  agencies  or  persons. 

Rnding  of  Wo  SigniBcani  Impart 

Based  upon  the  foregoing 
environmental  assessment  the 
Commission  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  detennined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amenthnent. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for  license 
amendment  dated  October  28, 1987. 
Copies  are  available  Cor  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC  20655.  and  at  the  local 
public  document  room  located  at  the 
Tomlinson  library.  Arkansas  Technical 
University.  Russellville,  Arkansas  72801. 

Dated  at  RockviHe.  Maryland,  this  9th  day 
of  June. 

For  tiw  Nuclear  Regulatory  Commission, 
lose  A.  Calvo, 

Director,  Project  Directorate — IV,  Division  of 
Reactor  Projects— 4U,  IV,  VaadSpecieJ 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-10078  Filed  7-15-88C  8:45  am| 
amswcooK  im»  si  m 


(Docket  No.  St-9131 

Arkansas  Powar  and  Ught  Co^ 
Affcanaaa  Nuclanr  Ona,  Unit  1; 
Envkonmantal  Aaaaaamant  and 
Ffanding  of  No  SlgnMlcant  Iwipnct 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  from 
the  requirements  of  Appendix  R  to  10 
CFR  Part  50  to  the  Arkansas  Power  and 
Light  Company,  (the  licensee),  for 
Aricansas  Nuclear  One.  Unit  1  (ANO-1) 
located  in  Pope  County.  Arkansas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant 
exemptions  horn  certain  requirements  of 
Sections  IU.G.  III.|  and  ULO  of  Appendix 
R  to  10  CFR  Part  sa  which  relate  to  fire 
protection  features  for  ensuring  that 
systems  and  associated  circuits  used  to 
achieve  and  maintain  safe  ^utdown  are 
free  of  fire  damage,  to  the  provision  of 
emergency  Hghting,  and  to  the  provision 
for  the  oil  collection  sjrstem  for  reactor 
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coolant  pumps  (RCPs).  The  exemptions 
are  technical  since  the  licensee  must 
demonstrate  that  fire  protection, 
emergency  lighting,  and  RCP  oil 
collection  configurations  meet  the 
specific  requirements  of  Section  IU.G. 
III.J.  and  UI.O,  or  that  alternate 
conflgurations  can  be  justified  by  an 
acceptable  analysis. 

The  Need  for  Proposed  Action 

The  proposed  exemptions  are  needed 
because  the  features  described  in  the 
licensee's  exemption  request  regarding 
the  existing  and  proposed  Tire  protection 
at  the  plant  would  result  in  a  net  benefit 
to  the  public  health  and  safety. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemptions  will  provide 
a  degree  of  Hre  protection  such  that 
there  is  no  increase  in  the  risk  of  fires  at 
ANO-1.  Consequently,  the  probability  of 
fires  has  not  been  increased  and  the 
post-flre  radiological  releases  will  not 
be  greater  than  previously  determined 
nor  do  the  proposed  exemptions 
otherwise  affect  radiological  plant 
effluents.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  with  the 
minor  exception  of  the  redundant 
seismic  condensate  storage  tank  level 
transmitters.  These  exemptions  would 
not  affect  non-radiological  plant 
effluents  and  have  no  other 
environmental  impact.  Therefore  we,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemptions. 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  of  the  proposed  exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters  dated 
August  15, 1984  and  August  30. 1985 
which  contained  the  exemption 
requests,  and  letters  dated  October  20. 
1986.  April  22  and  fune  24, 1987,  and 
April  25, 1988  which  provided 
supplemental  information.  These  letters 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington.  DC, 
and  at  the  Tomlinson  Library,  Arkansas 


Technical  University,  Russellville. 
Arkansas  72801. 

Dated  at  Rockviile.  Maryland,  this  9th  day 
of  June. 

For  the  Nuclear  Regulatory  Commiaaion. 
lose  A.  Calvo, 

Director.  Project  Directorate — IV.  Division  of 
Reactor  Projects — III,  IV.  V  and  Special 
Projects.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-16079  Filed  7-1S-48:  8:45  am) 
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(Dodict  No.  SO-2891 

GPU  Nuclear  Corp^  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
of  Facility  Operating  License  No.  DPR- 
50,  issued  to  GPU  Nuclear  Corporation 
(the  licensee),  for  operation  of  the  Three 
Mile  Island  Nuclear  Station.  Unit  1, 
located  in  Dauphin  County, 
Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Technical  Specification  (TS) 
to  support  core  reload  for  Cycle  7  of 
operation.  The  proposed  action  is  in 
accordance  with  the  licensee's 
application  for  amendment  dated  April 
5.1988. 

The  Need  for  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  in  order  to  provide  the  new 
safety  limits  and  instrument  setpoints 
associated  with  the  core  configuration 
for  the  next  operating  cycle.  These 
changes  result  in  part  from  the  use  of 
more  highly  enriched  fuel  and  to 
accommodate  changes  in  power  peaking 
and  control  rod  worths. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
Technical  Specifications.  As  a  result  of 
these  changes,  the  plant  will  be  able  to 
operate  for  about  17  months  before  the 
next  refueling  outage  instead  of  the 
current  14  months.  Operation  with  the 
core  configuration  will  result  in  fewer 
fuel  shipments  and  will  remain  within 
the  operating  parameters  approved  by 
the  Commission  prior  to  issuance  of  a 
full  power  license  and  within  the 
analysis  of  environmental  impacts  in  the 
Final  Environmental  Statement  (FES)  for 
operation.  The  propsed  changes  do  not 
increase  the  probability  or 


consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  significant  radiological 
environmental  impact 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  "TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  of  Opportunity 
for  Hearing  in  connection  with  this 
action  was  published  in  the  Federal 
Register  on  April  25, 1988  (53  FR  13456). 
No  request  for  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  not  allowing  operation  of  the 
plant. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  final  Environmental  Statement  for 
the  Three  Mile  Island  Nuclear  Station, 
Unit  1,  dated  December  1972. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  detemiined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 
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For  further  detaib  vHth  respect  to  diis 
action,  see  the  application  for 
amaadment  dated  ^wil  S,  1988.  which  is 
available  for  pobbc  Inspection  at  the 
Commission's  Patilic  Document  Room 
1717  H  Street  NW..  Weshii«ton.  DC 
and  at  the  Loeel  Mdic  Docsment  Room. 
Goverameaft  IHifattcatkm  Section.  State 
Library  of  Psnnsyhrania,  Wahuit  Street 
and  Commonwealth  Avenue,  Box  1601, 
Harrisborg.  PmiByhrania  1710S. 

Datad  at  Rockviile,  Mnylmd,  this  lltii  day 

ofMy.tns- 

For  the  Nadear  Rcgiilstoty  CoRMiiMaoB. 
lohsF.Slois, 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Pmfect* — //!/,  €)ffioe  of  Nuclear 
Reactor  Reguhtkm. 
(FR  Doc  SB-iaom  PHed  7-15-88: 8.'45  am) 


MetropoOtan  Edteon  Co.  et  aL; 
Envtrpnnientat  AsMssment  and 
Flndtifig  of  No  Significant  Impact 

in  th«  Matter  of  Metropolitan  Edison  Co., 
fersey  Centra)  Power  A  Light  Co.. 
Pennsyhrania  fQectric  Co..  and  CXV  Nuclear 
Corp. 

The  U.S.  Nuclear  Regulatory 
Commissian  (the  Commission)  is 
considering  issoance  of  an  amendment 
to  Facdity  Operating  License  No.  DRL- 
50  issued  to  GPU  Hadear  Coiporatian 
(the  licensee),  for  operation  of  the  Three 
Mile  isiend  I4udear  Station.  Unit  1 
(TMI-l).  located  in  Daepfain  County. 
Pennsylvania. 

Envttoomental  Assessment 

Idendfioatioo  (^  Projpossd  Action 

This  Environmental  Assessment  is 
written  in  connection  with  the  proposed 
core  uprate  for  TMI-l  in  rsqionse  to  the 
licensee's  application  for  a  license 
amendment  dated  April  18. 1988.  The 
proposed  action  wonM  upgrade  the 
rated  core  power  level  for  TMI-l  from 
the  current  level  of  253S  megawatts- 
thermal  (MWt)  to  2568  MWt.  This  uprate 
would  represent  an  increase  of 
approximately  1.3  percent  over  the 
current  rated  core  power  and  Nuclear 
Steam  Supply  System  (NSSS)  thermal 
power. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  increase 
the  TMI-l  electrical  output  by 
approjdmately  10  megewatts-electricel 
(MWe)  and  thus  provWe  edditional 
electric  power  to  the  electrical  power 
grid  which  serves  industrial,  commercial 
and  reeidential  oustoaeis  in  the 
Commonwealth  of  Psnnsyhrania. 


Envinmmental  Impacts  of  the  Proposed 
Action 

In  December  1972,  the  U.S.  Atomic 
Eneigy  Commiaaion  issued  &e  "Final 
Environmental  Statement  Related  to 
Operation  of  Tliree  MUe  Island  Nuclear 
Station.  UniU  1  and  2"  {NUREG-055^ 
This  document  evaluates  the 
environmental  impact  assodated  with 
the  operation  of  lliree  ^le  Island  Units 
1  and  2.  Hie  Final  Environmental 
Statement  (FES)  assumed  s  30-year 
operating  fifetime  for  eadi  unit  and  was 
based  iqwn  a  design  thermal  rating  of 
2535  MWt  for  Unit  1  and  2772  MWt  for 
Unit  2.  The  staff  has  re^dewed  the  FES 
to  determine  if  any  significant 
environmental  impacts,  other  than  those 
previously  craisidered.  would  result 
from  raising  the  licensed  thermal  power 
level  for  TMI-l  from  2535  MWt  to  2568 
MWt 

Radiological  Impacts 

The  FES  discussed  population  growth 
or  decline  by  municipality  between  1960 
end  1970  but  did  not  project  population 
growth  for  the  opemting  lifetime  of 
TMI-l.  However,  die  FES  implied  an 
overall  population  growth  in  the  area 
primari^  related  to  growth  of 
Harrisbuig  International  Airport.  The 
traid  <rf  population  in  diis  area  has 
generally  fncreesed  very  litde  between 
1970  and  1960.  In  fact,  fte  population  of 
Harrisbuig  (nine  miles  noi^west  of 
TMl-1)  has  declined  from  66,061  in  1970 
to  about  53.600  in  1980.  The  population 
within  a  20  mile  radius  of  TMI-l  was 
621.000  in  1970.  fai  1960.  the  population 
within  a  30  kilomet«r  redius  (18.9  miles) 
had  increesed  to  about  643.000.  Using 
the  method(riogy  of  NUIffiG-0017. 
"Calcuiatiom  of  Releases  of  Radioective 
Materials  in  Gaseous  and  Liquid 
Effluents  from  PWRs,"  rsising  die 
authorised  core  thermal  power  level  for 
TMI-l  es  requested  could  result  in  s 
maximnm  increase  of  1.3%  in  total  core 
fission  product  inventory.  TherefcHe,  off- 
site  dose  rates  from  plant  radiological 
effluents  (i.e..  indirect  exposure)  would 
be  expected  to  inoease  no  more  dien 
1.3%.  When  converted  to  actual  off-site 
dose  commitments,  this  incremental 
potential  increase  in  off-site  releases  is 
insignificant  and  is  more  than  offset  by 
die  conservations  in  die  FES.  The  "1967 
Radiological  Enviroranental  Monitoring 
Report  for  the  Three  Mile  Isiend  Nuclear 
Station,"  submitted  to  the  staff  on  April 
20, 1988,  indicates  that  radiation  doses 
to  the  public  from  TMI-l  tqieration 
continue  to  be  well  below  ail  regulatory 
limits  and  well  within  the  assumptions 
used  in  the  staffs  FES.  For  example,  the 
FES  calculated  the  ofiaximum  exposure 
to  an  individual  due  to  liquid  and 


airborne  effluents  would  be  0.72  mrem 
per  year.  The  1967  environmental 
monitoring  report  estimated  this 
maximum  dose  to  be  0.16  inrem  for  the 
year  1987.  or  less  dian  25X  ^  die  FES 
assumption.  Qy  comparison,  s  typical 
individual  living  in  die  Harrisbuig  area 
in  1987  would  be  expected  to  receive  an 
annual  dose  oi  approximately  288  mrem 
from  natural  causes,  including  radon. 
The  lower  observed  levels  in  radioactive 
effluents  from  the  plant  results  in  a 
substsntially  lower  radioloigical  impact 
than  assiimed  in  the  FES.  Therefore,  the 
staff  conckides  a  1.3%  iaaease  in  these 
effluents,  and  dieiefore  s  13%  inoeese 
in  the  off-site  radiological  impact  due  to 

liquid  end  airborne  efilaents  is        

insignificant  and  is  boanded  by  the  FES. 
A  similar  compaiison  can  be  shown  for 
direct  radiation  exposure  0-e.< 
iiradiation  direcdy  from  the  isactor 
itself  rather  Aan  frtim  effluents  released 
f^m  the  reactor  systems)  to  members  of 
die  piddicat  the  site  boundary  and  for 
potential  exposure  due  to  poetdsted 
reactor  plant  accidents.  These 
exposures  were  conservstively 
calodated  fai  the  FES  end  were  shown 
to  be  low.  Therefore  en  increese  of  1.3% 
is  insignificant 

The  staff  considered  the  incremental 
increase  in  occupation^  (on-site) 
exposure  as  part  of  its  assessment  of  the 
proposed  13%  power  increase.  The  1972 
FES  did  not  address  occupational 
exposure  for  IMI-l.  A  supplement  to 
die  FES  for  lliree  Mile  Island  Unit  2 
(TMI-2)  only,  ismed  in  December  1976 
as  NUREG-0112.  noted  diet  the  licensee 
committed  to  assure  that  individual 
radiation  doses  snd  plant  population 
doaes  would  be  maintaiiwd  as  low  as 
reasonably  achievable  (ALARA).  Based 
on  experience  by  the  nudeer  indastiy  at 
that  timr.  an  estimate  of  500  man-renis 
per  year  per  reactor  unit  was  made  for 
expected  ocaiMtional  eiqiosurs  at  TMl- 
2.  Actual  personnel  exposurss  since 
restsrt  of  TMI-l  in  Isle  1905  indicates 
that  exposurss  ere  well  below  the 
estimates  for  TMI-2  and  declining  each 
year.  Total  ejqxwure  at  TMI-l  for  1988 
was  246  person-reras  and  for  1987  was 
174  person-rems.  as  documented  in  the 
licensee's  snnnal  reports  to  the  NRC 
lliis  compares  fitvorably  to  die  current 
five-year  average  of  58B  person-rems  per 
unit  per  year  for  operating  pressurized 
water  reactors  (PWRs)  in  die  United 
States.  Since  most  of  diis  exposure  is 
received  daring  maintenance  and 
refueling  periods,  end  not  while  the 
reactor  is  operating,  an  inoeese  in 
operating  power  level  of  1.3%  would  be 
expected  to  have  an  insignificant  effect 
on  occupational  exposures  st  imI— 1. 
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particularly  with  the  licensee's 
commitment  to  an  AUVRA  program. 

The  staff  reviewed  the  environmental 
impacts  attributable  to  the 
transportation  of  fuel  and  waste  to  and 
from  tne  TMI-1  site.  With  respect  to  the 
normal  conditions  of  transport  and 
possible  accidents  in  transport,  the  staff 
concludes  that  the  environmental 
impacts  are  bounded  by  those  identified 
in  Table  S-4.  "Environmental  Impact  of 
Transportation  of  Fuel  and  Waste  To 
and  From  One  Light  Water-Cooled 
Nuclear  Power  Reactor"  of  10  CFR  51.52. 
The  bases  for  this  conclusion  are  that: 
(1)  Table  S-4  is  based  on  an  annual 
refueling  and  an  assumption  of  60  spent- 
fuel  riiipments  per  reactor  year. 
Presently.  TM-1  is  on  an  18-month 
refueling  cycle  which  would,  by  itself, 
require  fewer  spent  fuel  shipments  per 
reactor  year.  Reducing  the  number  of 
fuel  shipments  would  reduce  the  overall 
impacts  related  to  population  exposure 
and  accidents  discussed  in  Table  S-4. 
However,  GPU  Nuclear  has  not  shipped 
any  TMI-1  irradiated  fuel  off-site  to  date 
and  has  no  plans  to  do  so  in  the  near 
future.  (2)  Table  S-4  represents  the 
contribution  of  such  transportation  to 
annual  radiation  dose  per  reactor  year 
to  exposed  transportation  woricers  and 
to  the  general  publia  Presently.  TMM  is 
authorized  to  slightly  exceed  the  fuel 
enrichment  and  average  fuel  irradiation 
levels  that  are  specified  in  10  CFR 
51.52(a)(2)  and  (3)  as  the  bases  for  Table 
S-4.  The  radiation  levels  of  the  transport 
fuel  casks  are  Umited  by  the  Department 
of  Transportation  and  are  not  dependent 
on  fuel  enrichment  and/or  irradiation 
levels.  Therefore,  the  estimated  doses  to 
exposed  individuals  per  reactor  year 
will  not  increase  over  that  specifled  in 
Table  S-4.  In  term  of  transportation  of 
solid  radioactive  waste  (other  than  fuel) 
from  TMM,  the  number  of  shipments 
has  been  well  within  the  assumptions  of 
the  FES.  The  FES  stated  that  from  50  to 
200  truckloads  of  solid  radioactive 
waste  would  be  shipped  per  year  from 
the  TMI  site.  In  1067.  TMI-1  shipped 
only  36  trucldoad  of  solid  radioactive 
waste. 

Non-Radiological  Impacts 

Reexamination  of  the  stafTs  FES  of 
December  1972  reveals  that  the 
assessments  of  non-radiological  impacts 
were  based  on  several  considerations 
depending  on  the  type  of  impact  being 
addresssed.  For  some  types  of  impact, 
the  assessments  were  based  on  a  design 
power  level;  for  other  types,  the 
assessments  were  based  on  plant  design 
features,  on  relative  loss  of  renewable 
resources,  or  on  relative  loss  or 
degradation  of  available  habitat.  The 
staff  considered  those  types  of  impacts 


that  may  be  iidluenced  by  plant  power, 
level  and  also  considerpd  the  fact  that 
the  FES  assumed  both  Units  1  and  2  to 
be  operating.  TMI-2  has  not  operated 
since  the  March  1979  accident  and  it  is 
very  unlikely  to  resume  operation  in  the 
future.  Future  operation  would  require  a 
new  environmental  impact  statement 
The  following  topics  were  considered 
for  a  1.3%  increase  in  power  level  at 
TMI-1: 

Consumptive  Water  Use — Water 
usage  wotUd  be  expected  to  increase 
between  1.5%  and  1.7%  at  the  higher 
power  level  of  3588  MWt  For  the  worst 
case  atmospheric  conditions,  the 
increase  would  be  about  180  gallons  per 
minute  (gpm). 

Cooling  Tower  Effects/Salt  Drift— 
CooUng  tower  evaporation  rates  would 
be  equal  to  the  consumptive  water  use 
rates,  or  a  maximum  of  180  gpm.  This 
incremental  increase  would  not  be 
expected  to  significantly  increase 
fogging  effects  as  related  to  operations 
at  Harrisburg  International  Airport. 
Studies  conducted  in  1977, 1978  and  1980 
indicated  that  no  cooling  tower  drift- 
related  impact  to  the  surrounding  biota 
had  occurred.  Therefore,  this 
incremental  power  level  increase  would 
not  be  expected  to  have  any  impact. 

MeteoTotogy~-fiosa&  dispersion  from 
the  cooling  towers  will  not  change 
becaues  of  this  incremental  power 
increase  since  this  increase  is  so  small 
and  other  factors  are  more  controlling. 
Increased  buoyancy  of  gaseous  releases 
from  increased  stack  temperatures  will 
not  occtu*  because  the  stack  temperature 
increase  will  be  insignificant. 

Impingement/Entrainment  of  Fish — 
Impingement  and  entrainment  of  adult, 
juvenile  and  larval  fish  were  studied 
from  1974  through  1982.  These  studies 
concluded  that  no  significant  impact 
resulted  bom  operation  of  the  TMI  units. 
The  proposed  power  increase  is  not 
expected  to  significantly  increase  the 
impingement  and  entrainment  of  fish. 

Chemical  Impact  from  Liquid 
Discharge — ^The  additional  use  of  river 
water  at  TMI-1,  due  to  the  power 
increase,  will  not  result  in  the  discharge 
of  concentrations  of  chemicals  in  excess 
of  that  evaluated  in  the  FES  because  the 
additional  water  is  lost  to  evaporation. 
Therefore,  the  proposed  power  increase 
will  not  have  any  significant  adverse 
effects  on  the  aquatic  environment  or 
impact  the  water  quality  of  the 
Susquehanna  River. 

Thermal  Impact  from  Liquid 
D/sc/io/j^s— Computer  modeling 
predicts  an  increase  in  temperature  of 
0.4*F  in  the  liquid  effluent  as  a  result  of 
the  proposed  power  increase.  This    . 
increase  will  not  violate  the  limits  of  the 


National  Pollutant  Discharge 
Elimination  System  (NPDES)  issued  by 
the  Commonwealth  of  Pennsylvania. 
Slight  variations  in  ttie  temperature  of 
effluents  released  to  the  environment 
may  affect  the  composition  of 
macroinvertebrate  populations  in  the 
vicinity  of  the  discharge.- However,  such 
population  shifts,  if  any.  are  very 
localized  and  do  not  affect  the  overall 
quality  of  the  acquatic  environment. 

The  staff  therefore  concludes  that  the 
proposed  power  level  increase  will  have 
negligible  non-radiological  impacts. 

Alternatives  to  the  Proposed  Action 

The  principal  alternative  to  the 
proposed  action  would  be  to  deny  the 
licensee's  request  to  raise  licensed 
power  level  for  TMI-1  to  2568  MWt.  In 
this  case,  TMI-1  would  continue  to 
operate  with  a  maximum  power  level  of 
2535  MWt.  In  Chapter  XI  of  the  FES,  the 
staff  presented  a  Gost-beneHt  analysis  of 
the  environmental  impacts  of  operation 
of  TMI-1  compared  to  alternate  methods 
of  generating  electricity  (e.g.,  burning  of 
coal  or  oil).  In  the  FES,  the  staff 
concluded  that  the  environmental 
benefit  of  generating  electricity  by 
nuclear  fission  (as  compared  to  coal  or 
oil)  greatly  outweigh  the  environmental 
cost.  Even  considering  significant 
changes  in  the  economics  of  the 
altenatives  since  1972,  operation  of 
TMI-1  at  2568  MWt  would  require  only 
incremental  additional  yearly  costs. 
These  costs  would  be  substantially  less 
than  the  purchase  of  replacement  power 
or  the  installation  of  new  electrical 
generating  capacity.  Therefore,  the  staff 
concludes  at  this  time  that  generation  of 
an  additional  10  MWe  of  electricity  at 
TMI-1  is  more  cost  beneficial  from  an 
environmental  standpoint  than 
generating  10  MWe  by  other  means. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  and 
evaluated  in  the  TMI  FES. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 
Based  upon  the  foregoing  environmental 
assessment  the  NRC  staff  concludes 
that  Ihe  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
humaii  environment. 

For  hirther  details  with  respect  to  this 
action,- see  the  request  for  amendment 
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dated  April  18, 1988,  which  is  available 
for  public  inspection  at  the 
CommiBsion's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington.  DC, 
and  at  the  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Dated  at  Roclcville,  Maryland,  this  11th  day 
of  July.  1988. 

For  the  Nuclear  Regulatory  Commission, 
)olin  F.  Stolz, 

Director.  Project  Directorate  1-4,  Division  of 
Reactor  Projects  l/Il  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  88-16081  Filed  7-15-«8;  8:45  am] 

BtLUNQ  CODE  7SWM)1-«I 


[Docket  No.  50-346) 

Toledo  Edison  Co.;  Tlie  Cleveland 
Electric  Illuminating  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is    ' 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3, 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1  located  in  Ottawa 
County,  Ohio. 

EnvinMunental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station,  Unit  No.  1, 
Technical  Specifications  (TS's)  relating 
to  the  Reactor  Coolant  System  (RCS) 
pressure-temperature  operating  limits 
and  the  Reactor  Vessel  Material 
Surveillance  Program  in  accordance 
with  Toledo  Edison  Company's 
application  dated  March  30, 1988. 

Specifically,  the  proposed  amendment 
would: 

(1)  Reflect  the  changes  in  the  RCS 
pressure-temperature  operating  limits 
during  heatup,  cooldown  and  inservice 
leak  and  hydrostatic  tests  to 
accommodate  operation  to  10  Effective 
Full  Power  Years  (EFPY), 

(2)  Reflect  changes  to  the  Low 
Temperature  Overpressurization  (LTOP) 
mitigation  measures  to  ensure  continued 
protection  against  LTOP  events  to  10 
EFPY. and 

(3)  Delete  specific  details  regarding 
surveillance  requirements  and 
surveillance  capsule  withdrawal 
schedule  of  the  Reactor  Vessel  Material 
Surveillance  Program  in  favor  of 
referencing  a  previously  NRC-api>roved 


document  (BAW-1543A)  for  these 
program  details. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  to 
support  jstation  operation  beyond  5 
EI-VY  by  imposing  new  RCS  pressure- 
temperature  limitations  and  LTOP 
mitigation  measures. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Davis-Besse  reactor  coolant 
system  consists  of  mechanical  piping 
and  motive  force  to  circulate  reactor 
coolant  between  the  reactor,  where 
enei^gy  is  added  to  the  coolant,  and  the 
steam  generators,  where  energy  is 
removed  from  the  coolant.  The  reactor 
vessel  is  an  integral  part  of  the  RCS,  and 
in  order  for  the  coolant  to  reach  the 
core,  the  integrity  of  the  reactor  vessel 
must  be  maintained.  The  proposed 
changes  will  revise  the  pressure- 
temperature  limits  to  reflect  actual 
changes  in  the  reactor  vessel  material 
due  to  neutron  irradiation  and  will 
assure  that  the  reactor  is  operated 
conservatively.  The  changes  to  the 
Reactor  Vessel  Material  Surveillance 
Program  are  consistent  with  previous 
staff  determination  and  ensure  reactor 
vessel  properties  are  periodically 
monitored  to  ascertain  potential 
embrittlement  effects. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
amendment  and  has  determined  that 
post-accident  radiological  releases 
would  not  be  greater  than  previously 
determined.  Neither  does  the  proposed 
amendment  otherwise  affect 
radiological  plant  effluents  during 
normal  operation.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  involves  changes  in  the 
operating  procedures  for  station  heatup, 
cooldown  and  inservice  leak  and 
hydrostatic  tests,  and  in  the  evaluation 
of  the  reactor  vessel  material  prop>erties. 
It  does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  May  4, 1988  (53  FR 
15932).  No  request  for  hearing  or  petition 


for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant  any 
alternative  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impacts  attributable  to  this  facility  and 
would  result  in  operation  being 
terminated  at  the  end  of  5  EFPY. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  Davis-Besse 
facility. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Conunission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  30, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington  DC, 
and  at  the  University  of  Toledo  Library, 
Documents  Department  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockville.  Maryland,  this  7th  day 
offuly,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Kenneth  E.  Peridns, 

Director,  Project  Directorate  111-3,  Division  of 
Reactor  Projects— III,  IV,  V  and  Special 
Projects. 

[FR  Doc.  88-16082  Filed  7-15-68;  8:45  am] 
BHiJNG  COOE  TSMHtVM 

(Docket  Na  50-458] 

GuH  States  UtHities;  Partial  Wittidrawal 
of  AppUcation  for  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  has 
granted  the  May  13. 1986  request  of  Gulf 
States  Utilities  (the  licensee)  to 
withdraw  portions  of  Attachment  3  of  its 
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June  5, 1987  application  for  amendment 
to  Facility  Operating  Ucense  No.  NPP- 
47,  which  authorizes  operation  of  the 
River  Bend  Station.  Unit  1  located  in 
West  Feliciana  Parish,  Louisiana. 

The  portions  of  the  amendment 
application  that  are  withdrawn 
proposed  raising  the  isolation  actuation 
instrumentation  setpoints  for  the  south 
main  steam  tunnel  temperature  and 
differential  temperature  monitors 
(Technical  Specification  Table  3.3.2-2, 
items  2.h.l  and  2.h.2).  The  Commission 
issued  Notice  Consideration  of  Issuance 
of  Amendment  in  the  Federal  Register 
on  July  29, 1987  (52  FR  28378).  Tlie 
Commission  has  considered  the  May  13, 
1988  letter  and  has  determined  that 
permission  to  withdraw  the  portions  of 
the  June  5, 1967  application  for 
amendment  should  be  granted. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  June  5, 1987;  and  (2) 
the  Gulf  States  UtUities  letter  dated  May 
13, 1988  withdrawing  portions  of  the 
June  5, 1967  application  for  license 
amendment.  The  above  documents  are 
available  for  pubHc  inspection  at  the 
Commission's  Public  Document  Room 
1717  H  Street.  NW..  Washington.  DC 
20555  and  at  the  Government 
Documents  Department.  Louisiana  State 
University.  Baton  Rouge,  Louisiana 
70803. 

Dated  at  Rockvilie,  Maryland,  this  23rd  day 
ofMay.  igea 

For  the  Nuclear  Regulatory  Conunisaion. 
Walter  A.  PMiboa. 

Project  Manager.  Project  Directorate— IV, 
Division  of  Reactor  Project*— III.  IV,  Vand 
SpeciaJ  Projects. 
(FR  Doc.  M-16077  Filed  7-15-68:  B:4S  am] 

aiLUtM  coot  MM-St-M 


[Deckel  No*.  SO-072  «id  SO-407,  UoenM 
Nos.  R-26  and  R-1M,  EA  86-64] 

University  of  Utah;  Order  Modifylrtg 
Licenses 

I 

The  University  of  Utah  (the  Licensee), 
located  in  Salt  Lake  City.  Utah,  is  the 
holder  of  Licenses  R-25  and  R-126 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC/Commission). 
License  No.  R-25  authorizes  the 
Licensee  to  operate  an  AGN-201 
research  reacter  (5  watt  thermal  power 
maximum)  on  its  campus  for  tiie  conduct 
of  educational  activities  in  accordance 
with  the  conditions  specified  therein. 
Amendment  No.  10  (renewal  of  license) 
to  the  license  was  Issued  May  2. 1979. 
The  license  expires  on  September  12, 
1997.  Ucense  R-120  authoirzes  the 
Licensee  to  operate  a. TRIGA  research  . 


reactor  (100  kilowatt  thermal  power)  on 
its  campus  for  the  conduct  of 
educational  activities  in  accordance 
with  the  conditions  specified  therein. 
Amendment  No.  5  (renewal  of  license) 
was  issued  April  17, 1985.  The  license 
expires  April  17, 2005. 

n 

The  University  of  Utah  reactors  are 
located  on  campus  in  the  Merrill 
Engineering  Building,  Nuclear 
Engineering  Laboratory  (NEL)  and  are 
utilized  to  conduct  irradiations  in 
support  of  academic  studies.  The  NEL 
staff  is  comprised  of  a  Reactor 
Administrator  (tenured  professor), 
reactor  supervisor  (tenured  professor) 
and  two  graduate  students  who  are 
licensed  senior  reactor  operators.  The 
Reactor  Administrator  onlv  presides 
over  the  Reactor  Safety  Committee  and 
is  not  experienced  in  research  reactor 
operations,  while  the  Reactor  Supervisor 
spends  approximately  20  percent  of  his 
time  involved  in  reactor  activities. 

The  two  graduate  students  are 
pursuing  advanced  degrees  and  are 
considered  part  time  employees. 

Ill 

A  special  team  inspection  was 
conducted  during  February  16-19. 1968, 
to  assess  the  licensee's  conduct  of 
operations.  The  inspection  was 
prompted  by  observations  from  NRC 
inspectors  and  consultants  that 
modific:ations  to  the  facility  and  reactors 
had  been  made  without  NRC  approvaL 
During  this  inspection,  seven  violations, 
a  deviation,  and  several  programmatic 
concerns  (open  items)  involving  reactor 
operations,  radiation  protection,  and 
physical  security  were  identiried.  NRC 
Inspection  Report  50-072  and  5(M07/B8- 
01  discusses  these  inspection  findings. 
Although  no  unauthorized  modifications 
to  either  reactor  were  found  to  have 
been  made,  a  lack  of  management 
support  for  the  reactor  programs,  a  lade 
of  full  time  technical  support  of  day-to- 
day reactor  activities,  and  failure  to 
thoroughly  review  and  apply  adequate 
corrective  action  to  audit  findings  in  a 
timely  manner  were  determined  to  be 
the  root  causes  of  the  licensee's 
problems. 

As  the  result  of  a  previous  inspection 
in  1986  (50-407/86-01;  5O-072/86-01).  the 
Licensee  was  issued  a  Civil  Penalty 
($3,500)  due  to  radiation  protection 
program  breakdowns.  Corrective  actions 
taken  in  response  to  those  radiation 
protection  problems  somewhat 
improved  the  licensee's  audit  program 
and  did  correct  specific  violations  and 
concerns.  However,  those  corrective 
actions  apparently  did  not  bring  about 
broad  enough  changes  to  preveol 


occurrence  of  problems  in  other  areas  as 
evidenced  by  the  findings  of  the  most 
recent  NRC  inspection. 

On  March  28. 1988,  an  enforcement 
conference  was  held  with  the  Licensee 
in  which  each  item  of  concern,  identified 
in  the  February  1988  inspection,  was 
reviewed  Because  the  Licensee  failed  to 
demonstrate  that  positive  corrective 
actions  had  been  taken  to  improve 
technical  support  for  the  NEL  and 
provide  the  reactor  supervisor  relief 
from  some  of  his  other  duties  and 
academic  responsibilities,  a 
Confirmatory  Action  Letter  (CAL  88-06) 
was  issued  on  March  30, 1988. 
confirming  that  the  NEL  reactors  would 
remain  shutdown  until  the  Region  IV 
office  had  reviewed  the  Licensee's 
response  to  the  violations  discussed  at 
the  enforcement  conference  and  has 
authorized  the  Licensee,  in  writing,  to 
operate  the  reactors.  As  of  the  date  of 
this  Order  NRC  Region  IV  has  not 
authorized  the  Licensee  to  restart  either 
reactor. 

Based  on  the  enforcement  conference 
discussions  and  further  review  the 
licensee  decided  that  increasing  the 
staffing  level  at  the  NEL  was  necessary. 
In  a  letter  dated  June  14. 1968  the 
licensee  committed  to  retaining  a 
qualified  individual  to  serve  as  reactor 
supervisor  and  whose  job  description 
requires  the  individual  spend  three 
quarters  of  his  time  carrying  out  the 
duties  and  responsibilities  of  that 
position.  I  have  determined  that,  given 
the  significance  of  the  licensee's 
commitments  in  assuring  the  safe 
operation  of  the  reactors,  the 
commitments  should  be  incorporated  as 
conditions  to  the  facility's  licenses. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Sections  104. 161b.  1611,  and  182  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.204  and  10  CFR  Part  50.  //  is 
hereby  ordered  that  licenses  No.  R-25 
and  R-126  are  modified  as  follows: 

A.  The  Licensee  shall  retain  a  full  time 
professor  who  has  at  least  one  year  of 
research  reactor  experience  to  act  as  the 
reactor  supervisor. 

B.  The  professor  retained  as  reactor 
supervisor  shall  devote  at  least  75 
percent  of  his  employed  time  to  carrying 
out  the  duties  and  responsibilties  of  the 
reactor  supervisor  as  defined  in  facility 
procedures  and  technical  specifications. 

The  Regional  Administrator.  Region 
IV  may  relax  or  teminate  any  of  the 
above  conditions  for  good  cause  shown. 


The  Licensee  or  any  other  person 
adversely  affected  by  this  Order  may, 
within  30  days  of  the  date  of  this  Order, 
request  a  hearing.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  A  copy  of 
the  hearing  request  shall  also  be  sent  to 
the  Assistant  General  Counsel  for 
Enforcement,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  Regional  Administrator, 
Region  IV,  611  Ryan  Plaza  Drive.  Suite 
1000.  Arlington,  Texas  76011.  If  a  person 
other  than  the  Licensee  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  the 
petitioner's  interest  is  adversely  affected 
by  this  Order  and  should  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 
Upon  failure  of  the  licensee  and  any 
other  person  adversely  affected  by  this 
Order  to  answer  or  request  a  hearing 
within  the  specified  time,  this  Order 
shall  be  final  without  further 
proceedings. 

Dated  at  Rockvilie,  Maryland,  this  8th  day 
of  July  1968. 

For  the  Nuclear  Regulatory  Commission. 
lamas  M.  Taykir, 

Deputy  Executive  Director  for  Regional 
Operations. 
|FR  Doc.  88-16063  Filed  7-15-66;  6:45  am] 
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SELECTIVE  SERVICE  SYSTEM 

Privacy  Act  of  1974;  Matching  Program 
to  Identify  Registration  Violators 

agency:  Selective  Service  System. 
action:  Notice. 

summary:  Pursuant  to  OMB 
Memorandum  dated  May  11. 1982, 
"Revised  Supplemental  Guidance  for 
Conducting  Matching  Program",  the 
Selective  Service  System  publishes  the 
following  information  concerning  the 
Selective  Service  System  Registration 
Compliance  Program  for  computerized 
matching  of  individual  records 
maintained  by  the  Selective  Service 
System  against  records  of  other  federal 
and  non-federal  sources. 


The  notice  published  in  the  Federal 
Register,  February  19, 1987  (52  FR  5231) 
is  amended  by  adding  to  the  list  of 
record  systems  that  are  matched  against 
the  SSS-8  the  following  system  of 
records: 

United  States  Postal  Service 

USPS  050.020,  Finance  Records,  published 
in  53  FR  25026  (July  1, 1988)  and; 

USPS  120.120.  Personnel  Records, 
published  in  53  FR  25028  (]uly  1. 1988). 

The  matching  will  begin  August  15, 
1988. 

Congressional  Notice 

Copies  of  this  report  are  sent 
concurrently  with  publication  to  the 
Congress,  addressed  to  the  President  of 
the  Senate  and  the  Speaker  of  the  House 
of  Representatives. 

Dated:  July  12. 198a 
Samuel  K.  Lessey,  |r.. 

Director  of  Selective  Service. 

[FR  Doc.  86-16104  Filed  7-15-66;  6:45  am] 
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DEPARTMENT  OF  STATE 

(Put)Hc  Notice  1069) 

Statutory  Determent  Under  the  ITAR 

agency:  Department  of  State. 
action:  Notice. 

summary:  Notice  is  hereby  given  of 
which  persons  have  been  debarred 
pursuant  to  section  127.6(c)  of  the 
International  Traffic  in  Arms 
Regulations  (22  CFR  Parts  120-130). 
EFFECTIVE  DATE:  July  8, 198a 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  Bryant,  Chief,  Compliance 
Analysis  Division,  Office  of  Munitions 
Control,  Department  of  State  (202-875- 
6650). 
SUPPLEMENTARY  INFORMATION: 

Section  1255  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1988 
and  1989  (Dec.  22, 1987,  Pub.  L 100-204, 
101  Stat.  1331, 1429)  amended  section  38 
of  the  Arms  Export  Control  Act  (22 
U.S.C.  2778)  (the  AECA),  which  governs 
the  export  of  defense  articles  and 
services.  The  amendment  provides 
additional  authority  for  the  Department 
to  implement  the  AECA.  The 
amendment  is  designed  primarily  to 
ensure  that  persons  convicted  of  certain 
o^enses  or  debarred  by  U.S. 
Government  agencies  for  certain  actions 
are  denied  export  privileges.  The  term 
"person"  means  a  natural  person  as  well 
as  a  corporation,  business  association, 
partnership,  society,  trust,  or  any  other 
entity,  organization,  or  group,  including 
governmental  entities. 


New  section  38(g)(4)  of  the  AECA 
prohibits  the  issuance  of  export  licenses 
to  a  person  if  that  person,  or  any  party 
to  the  export,  has  been  convicted  of 
violating  certain  U.S.  criminal  statutes, 
including  the  AECA.  or  is  ineligible  to 
receive  an  export  license  or  approval 
from  any  agency  of  the  U.S. 
Government.  The  term  "party  to  the 
export"  means  the  president,  the  chief 
executive  officer,  and  other  senior 
officers  of  the  license  applicant;  the 
freight  forwarders  or  designated 
exporting  agent  of  the  license  applicant; 
and  any  consignee  or  end  user  of  any 
item  to  be  exported.  The  statute  permits 
certain  limited  exceptions  to  this 
prohibition  to  be  made  on  a  case-by- 
case  basis. 

On  April  4. 1988.  the  Department 
revised  the  International  "Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  Parts  120- 
130)  to  clarify  the  debarment  process 
provided  by  Part  127.  Section  127.6 
authorizes  the  Assistant  Secretary  of 
State  for  Politico-Military  Affaire  to 
prohibit  certain  persons  horn 
participating  directly  or  indirectly  in  the 
export  of  defense  articles  or  in  the 
furnishing  of  defense  services.  Such  a 
prohibition  is  referred  to  as  a 
debarment  which,  depending  upon  the 
circumstances,  may  be  imposed  on  the 
basis  of  judicial  proceedings  that 
resulted  in  a  conviction  for  violating  or 
conspiring  to  violate  the  AECA 
(statutory  debarment),  or  on  the  basis  of 
an  administrative  proceeding  described 
in  Part  128  (administrative  debarment). 
See  22  CFR  127.6(b).  Statutory 
debarment  is  based  solely  upon  the 
outcome  of  a  criminal  proceeding, 
conducted  by  a  court  of  the  United 
States,  that  established  guilt  beyond  a 
reasonable  doubt  in  accordance  with 
due  process.  Thus,  those  procedures  of 
Part  128  of  the  ITAR  that  apply  to 
administrative  debarment  are  not 
applicable  in  such  cases. 

It  is  the  policy  of  the  Department  not 
to  consider  applications  for  licenses  or 
requests  for  approvals  that  involve  any 
person  who  has  been  convicted  of 
violating  the  AECA.  or  of  conspiracy  to 
violate  the  AECA  for  a  period  of  three 
years  following  the  conviction.  The 
ITAR  provides  the  Assistant  Secretary 
for  Politico-Military  Affairs  with  the 
discretion  to  determine  an  alternative 
period  of  time  for  debarment.  Persons 
who  have  been  statutorily  debarred  may 
appeal  to  the  Under  Secretary  of  State 
for  Security  Assistance,  Science  and 
Technology  for  reconsideration  of  the 
ineligibility  determination. 

Pursuant  to  amended  section  38  of  the 
AECA  and  S  127.6  of  the  ITAR,  the 
Assistant  Secretary  for  Politico-Military 
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Affairs  has  debarred  twenty-six  persons 
who  bave  been  convicted  of  violating 
the  AECA.  or  of  conspiracy  to  violate 
the  AECA.  These  persons  have  been 
debarred  for  a  three  year  period 
following  their  conviction,  and  have 
been  so  notiRed  by  a  letter  from  the 
Ofnce  of  Munitions  Control.  Pnrauant  to 

5  127.e(c).  the  names  of  these  persons 
(and  their  offense,  date  of  conviction(s). 
and  court  of  conviction(s))  are  being 
published  in  the  Federal  Ragistar. 
Anyone  who  requires  addHkmal 
information  to  dietermine  whether  a 
person  has  been  debarred  should 
contact  the  OfBce  of  Munitions  Control 

This  Dotke  involves  a  foreign  affairs 
function  of  the  United  States  and  is  thus 
excluded  from  the  procedures  ot  5  U.S.C 
553  and  554  and  Executive  Order  12291 
(46  PR  13193). 

It  implements  statutory  and  regulatory 
requirements  that  entered  into  force  on 
December  22. 1987  and  April  4. 1968. 
respectively. 

In  accordance  with  these  authorities, 
the  following  persons  are  debarred  for  a 
period  of  three  years  following  their 
conviction  for  violating,  or  conspiring  to 
violate,  the  AECA  (naoie/offense/date/ 
court): 

1.  European  Defense  Associates 

18  UJ3.C  371  (conspiracy  to  violate  22 

U.S.C  2778) 
January  21. 1980  « 

Middle  District  of  Florida 

2.  John  J.  McTavish 

18  U.S.C  371  (conspiracy  to  violate  22 

U&C  2778)  and  22  U.S.C  2778 
February  2a  1986 
Northern  District  of  Georgia 

3.  Antonio  Acfaurra 
22U.&C2778 
Pebmary  24. 1986 

Central  DisMct  of  California 

4.  Arif  Durrani 
22  U.SXI  2778 
May  13. 19^ 
District  of  Connectlcnt 

5.  Francesco  Bilotta 
22U.8X:.2778 
May  29. 1967 

Eastern  District  of  New  York 

6.  Joseph  P.  Murray.  Jr. 
22  U.8X:.  2778 
June  30. 1967 

District  of  Massachusetts 

7.  Robert  Anderson 
22  U.S.C.  2778 
)iMieaai987 

District  of  Massachusetts 

6  Patrick  Nee 
22  U.8.C.  2778 
June  30. 1967 

District  of  Massachusetts 
9.  Johannes  Nooleiibeom 
22  US.C.  2778 
July  17. 1987 


Western  District  of  Washington 
la  Edward  James  Bush 
22U.&C2778 
August  3. 1987 
Central  District  of  California 

11.  Anthony  George  Cenci 
22  U.S.C.  2778 
August  10, 1967 

Central  District  of  California 

12.  Richard  Nortman 
22  U3.C.  2778 
August  10. 1987 

Central  District  of  California 

13.  Richard  Herman  Schroeder 
22  U.S.C.  2778 

August  10, 1987 

Central  District  of  California 

14.  George  MacArthur  Posey 

18  U.S.C.  371  (conspiracy  to  violate  22 

U.S.C.  2778)  and  22  U.S.C.  2778 
September  21, 1987 
Central  District  of  California 

15.  Hassan  Kangarloo 

18  U.S.C.  371  (conspiracy  to  violate  22 

U.S.C.  2778)  and  22  U.S.C.  2778 
October  6. 1986 
Central  District  of  California 

16.  Cesareo  Estanislao  Benitez 
22  U.S.C.  2778 

October  26. 1987 

Northern  District  of  California 

17.  Arie  Aviv 
22  U.S.C.  2778 
October  Sa  1967 

Southern  District  of  New  Yoric 

18.  Isidro  Manabat  Roman 
22  U.S.C  2778 
November  13. 1987 
Northern  District  of  California 

19.  George  Wenzl 
22  U.S.C  2778 
November  19. 1967 
District  of  Colorado 

20.  Clifford  Kapel 
22  U.S.C.  2778 
November  20, 1987 
Southern  District  of  Florida 

21.  Technical  Service  International 
22  U.S.C.  2778 

November  20. 1967 
Southern  District  of  Florida 

22.  Ronald  Howaid  Sender 

18  U.S.C  371  (conspiracy  to  violate  22 

U.S.C.  2778)  and  22  U.S.C.  2778 
February  10, 1968 
Central  District  of  California 

23.  Monte  Bany  Semler 

18  U.S.C.  371  (conspiracy  to  violate  22 

U.S.C.  2778)  and  22  U.S.C.  2778 
February  la  1986 
Central  District  of  California 

24.  Hercaire  interaational 

18  U£.C  371  (oonapiracy  to  violate  22 

UAC  277^ 
January  IS.  1968 
Southern  District  of  Florida 

25.  Norman  Thomas  Stockier 

18  US.C  371  (conspiracy  to  violate  22 
U.S.C  2778) 


January  15. 1988 
Southern  District  of  Florida 
26.  Robert  Eugene  Helmuth 
18  U.S.C.  371  (conspiracy  to  violate  22 

U.S.C.  2778) 
January  15, 1968 
Southern  District  of  Florida. 

Dale:  July  «.  198a 
Williml. 


Director,  Office  ofMumUoas  Control.  Bureau 
of  Politico-Military,  Department  of  State. 
|FR  Doc.  aB-lflOea  Filed!  7-1S-88;  •:4S  am] 


DEPARTMENT  OF  TRANSPORTATION 
Appllctlena  for  CwUWcat—  of  PobHc 


FWvign  AirCarTlor  PwmllB  FHod  UndM' 
Subpart  O  Durtng  ItM  WMk  EndadJuly 
t.  19M 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Tran8|x>rtation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Na  45i6t 

Date  Filed:  July  7, 1966. 

Due  Date  for  Aittwen,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  4. 1968. 

Description:  Application  of  Tropical 
Airways,  Inc.  pursuant  to  section 
401(d)(1)  of  the  Act  and  subpart  Q  of  the 
Regulations  applies  for  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  engage  in  scheduled 
interstate  and  overseas  air 
transportation. 

Docket  Na  45687 

Date  Filed:  July  7. 1968. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  August  4. 1968. 

Desertion:  Application  of  Tropical 
Airways.  Inc.  pursuant  to  section 
401(dKl)  of  die  Act  and  subpart  Q  of  the 
Regulations  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  engage  In  foreign 
scheduled  air  transportation. 


Docket  Na45iM 

Dale  Filed:  ]vt\yB,  ion. 

Due  Dote  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  August  5i.  1968. 

Description:  Application  of  Virgin 
Adantic  Airways  Limited,  pursuant  to 
section  402  of  the  Act  and  subpart  Q  of 
the  Regulations  requests  amendment  of 
its  foreign  air  carrier  permit  to  engage  in 
foreign  charter  air  transptnlation  of 
passenger  and  cargo  between  any  point 
or  points  in  the  United  States,  either 
directly  or  via  intermediate  or  beyond 
points  in  other  countries,  with  or 
without  stopovers. 

Docket  Na  42012 

Date  Filed-  July  6. 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  August  5. 1988. 

Description:  Amendment  No.  1  of  the 
Application  of  Servicios  Aereos.  S.A.  d/ 
b/a  Aero  California,  pursuant  to  section 
402  of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  that  it  be  granted 
permit  authority  to  engage  in  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  between  (1) 
La  Paz  and  San  Jose  del  Cabo.  Mexico 
on  the  one  hand,  and  Los  Angeles, 
California  on  the  oAer  hand,  and  (2)  La 
Paz,  Guaymas  and  San  Jose  del  Cabo  on 


the  one  hand,  and  Tiicson  and  Phoenix. 
Arizona  on  the  other  hand. 
Phyllis  T.Kqrkir. 

Chief,  Documentary  Services  Division. 
[PR.  Doc  88-16067  Filed  7-15-«8: 8:45  am] 

SaOMQ  OOOE  4S1S-C2-II 

Federal  Aviation  Administration 
[Summary  NoUoe  Na  PE-06-27] 


Petition  for  EjMmptkMi;  Suawnary  of 
Petltlena  necetveA  Diipoaitiona  of 
Petitiona  Isaued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 


regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  smnmary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  August  8, 1988. 
ADOWESt;  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10), 

PeUtion  Docket  Na .  800 

Independence  Avenue.  SW.. 
Washington.  DC  20591. 
Fow  FuwiMm  wrowATiow.  The 
petition,  any  comments  received,  and  a 
copy  at  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10).  Room  915G.  FAA 
Headquarters  Building  (FOB  lOA),  600 
Independence  Avenue,  SW.. 
Washington.  DC  20691;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  f  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issned  in  Washii^ton.  DC  on  July  12. 1668. 
DeiiiMD.IUl. 
Manager,  Program  Management  Staff. 
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AwMon  Auaiwl^  oertiSction  raqulrenienls  instead  o<  complying  with  ttw  require- 

manlB  ol  TaoiwA^ai  Standaid  Order  092. 
To  allow  petitioner  to  uliize  Boeing  737  aircraft  wMhoul  a  security  program  ttiat  meets 

25602 
2S616 

^KsOf^CB  W^WI  Hw^VIQS  ••••••••»•*•••••• 



the  requirements  ol  §  106.7. 

[FR  Doc.  88-16029  F!led  7-15-68;  8:45  am] 
SaUNQ  coos  4t1S-t»4B 

Air  Traffic  Control  Tovver 
Commissioned;  Maslwa,  NJ 

AOOICV:  Federal  Aviation 
Admmistration  (FAA),  DOT. 
ACTION:  Notice  of  commissioning  Air 
Traffic  Control  Tower. 


r:  Notice  is  hereby  given  that  on 
August  3. 1088,  the  Airport  Traffic 
Control  "Tower  at  Boire  Field.  Nashua, 
New  Hamp^ire.  will  be  commissioned. 
Tower  hours  of  operation  will  be 
established  in  advance  by  Notice  to 
Airmen,  and  thereafter  published  in  the 
Airman's  Information  ManuaL  The 


designated  facility  identification  for  the 
airport  control  tower  wrill  be:  Nashua 
Tower. 

FOR  FtlRTHER  INFORMATION  CONTACT 

Communications  to  the  tower  should  be 
directed  to:  Mr.  Royce  N.  Rankin,  Jr., 
Airport  Traffic  Control  Tower,  79 
Perimeter  Road,  Nashua.  New 
Hampriiire  03063. 

(49  use  1348  and  1354(a):  49  USC  106(g) 
(ReviMd  Pub.  L  97-499  Uanuaiy  12. 1983)] 
Issued  io  BurliAgUui,  Massacbusetts,  on 
July  8. 1968. 
James  Ltucaa, 

Manager.  AirTmf^  Dvrmoa^  NewBnghnd 
Region. 
[FK  Doc.  SS-lSOZft  Piled  7-4fr-«8;  8)46  am) 

SHJJNe  COOC  4t1«-19-« 


DEPARTMENT  OF  THE  TREASURY 

Pul>lic  information  Collection 
Reqidrements  Submitted  to  0MB  for 


Date:  July  12. 1968. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiTement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-^11.  Copies  of  the 
subnris8ion(s)  may  be  obtained  by 
calling  the  Treasiny  Bureau  Clarence 
Officer  listed.  Comments  regarding  this 
information  collection  shotdd  be 
ad^vssed  to  the  OMB  reviewer  Ksted 


BEST  COPY  AVAILABLE 
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and  to  the  Treasury  Department 

Clearance  Officer,  Department  of  the 

Treasury,  Room  2224, 15th  and 

Pennsylvania  Avenue,  NWm 

Washington.  DC  20220. 

INTERNAL  REVENUE  SERVICE 

OAf^  Number  1545-0984 

Form  Number  8586 

Type  or  Review:  Revision 

Title:  Low-Income  Housing  Credit 

Description:  The  Tax  Reform  Act  of  1986 
(Code  sec.  42)  permits  owners  of 
residential  rental  projects  providing 
low-income  housing  to  claim  a  credit 
against  income  tax  for  part  of  the  cost 
of  constructing  or  rehabilitating  such 
low-income  housing.  Form  8586  is 
used  by  taxpayers  to  compute  the 
credit  and  by  IRS  to  verify  that  the 
correct  credit  has  been  claimed. 

Estimated  Number  of  Respondents: 
50,000 

Estimated  Burden  Hours  Per  Response: 
18  minutes 

Frequency  of  Response:  Annually 

Estimated  Average  Reporting  Burden: 
15107  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  OfTice  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Mocgan. 

Departmental  Reports.  Management  Officer. 

(FR  Doc.  88-16040  Filed  7-15-88;  8.-45  am] 

WUJNO  coof  4SW-as-« 


BufMMi  of  Alcohol,  Tobacco  and 
Firoanna 

(Notica  No.  664;  Raf:  ATF  0 1 100.91C) 

Delegation  to  the  AMOCtate  Director 
(Compliance  Operatione)  of 
Authorities  of  the  Director  In  27  CFR 
Part  20.  DIstrilMitlon  and  Use  of 
Denatured  Alcohol  and  Rum 

Delegation  Order 

1.  Purpose.  This  order  delegates 
certain  authorities  of  the  Director  to  the 
Associate  Director  (Compliance 
Operations)  and  permits  redelegation  to 
other  Compliance  Operations  personnel. 

2.  Cancellation.  ATF  O  1100.91B. 
Delegation  Order — Delegation  to  the 
Associate  Director  (Compliance 
Operations)  of  Authorities  of  the 
Director  in  27  CFR  Part  20,  Distribution 
and  Use  of  Denatured  Alcohol  and  Rum, 
dated  August  27, 1088,  is  cancelled. 

3.  Background.  Under  current 
regulations,  the  Director  has  the 
authority  to  take  final  action  on  matters 


relating  to  tba  distribution  and  use  of 
denatured  alcohol  and  nun.  We  have 
determined  that  certain  of  these 
authorities  should,  in  the  interest  of 
efficiency,  be  delegated  to  a  lower 
organizational  level. 

4.  Delegations.  Under  the  authority 
vested  in  the  Director.  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  by 
Treasury  Department  Order  120-01 
(formerly  Order  No.  221),  dated  June  6. 
1972.  and  28  CFR  301.7701-0.  authority 
to  take  final  action  on  the  following 
matters  is  delegated  to  the  Associate 
Director  (Compliance  Operations): 

a.  To  approve  containers,  other  than 
those  specified  in  regulations,  for  the 
conveyance  of  large  quantities  of 
denatured  spirits  or  articles,  under  27 
CFR2ail. 

b.  To  prescribe  all  forms  required  by 
regulations  under  27  CFR  20.21. 

c.  To  approve,  pursuant  to  written 
applications,  alternate  methods  or 
procedures  (including  alternate 
construction  or  equipment,  but 
excluding  action  on  general-use 
formulas),  in  lieu  of  methods  or 
procedures  specifically  prescribed  in 
regulations,  under  27  CFR  20.22(a). 

d.  To  withdraw  approval  of  any 
alternate  method  or  procedure 
whenever  the  revenue  is  jeopardized  or 
the  effective  administration  of  the 
regulations  is  hindered,  under  27  CFR 
20.22(c). 

e.  To  issue  permits,  pursuant  to  27 
CFR  20.242.  to  cover  the  use  of  specially 
denatiu%d  spirits  by  the  United  States  or 
a  governmental  agency,  under  27  CFR 
20.25. 

f.  To  approve  or  disapprove  adoption 
by  a  successor  of  a  predecessor's 
formulas  and  statements  of  process, 
under  27  CFR  20.63. 

g.  To  approve  other  suitable  materials 
for  packages  containing  more  than  5 
gallons  of  completely  denatured  alcohol, 
under  27  CFR  20.144. 

h.  To  approve  the  printing  of 
extraneous  matter  on  labels  which  are 
to  be  used  on  containers  of  completely 
denatured  alcohol  of  5  gallons  or  less, 
under  27  CFR  20.147. 

i.  To  authorize  other  marks  to  be 
placed  on  the  Government  head  or  side 
of  a  package,  under  27  CFR  20.178. 

j.  To  approve  applications  and  grant 
permits  on  ATF  Form  5150.33,  Spirits  for 
Use  of  the  United  States,  for  the 
procurement  and  withdrawal  of 
specially  denatured  spirits  for  use  by  the 
United  States  or  any  governmental 
agency,  and  to  receive  evidence  of 
authority  to  sign  for  the  head  of  an 
agency  or  subagency,  under  27  CFR 
20.241  and  27  CFR  20.242. 

k.  To  cancel  issued  permits  under  27 
CFR  20.245. 


1.  To  authorize  the  disposition  of 
excess  specially  denatured  spirits  in  the 
possession  of  a  governmental  agency, 
under  27  CFR  20.246. 

5.  Coordination  With  Other  Offices. 
The  authority  delegated  under 
paragraphs  4a  and  4f  through  4h  of  this 
order  shall  be  carried  out  in 
coordination  «vith  the  Office  of  the 
Comptroller,  Director  of  Laboratory 
Services,  Chief,  Alcohol  and  Tobacco 
Laboratory. 

6.  Redelegation. 

a.  The  authorities  in  paragraphs  4a, 
4b,  4d  and  4g  may  be  redelegated  to 
personnel  in  Bureau  Headquarters  not 
lower  than  the  position  of  branch  chief. 

b.  The  authorities  in  paragraphs  4c, 
4e,  4f  and  4h  through  41  may  be 
redelegated  to  personnel  in  Bureau 
Headquarters  not  lower  than  the 
position  of  ATF  specialist. 

c.  The  authority  in  paragraph  4c  above 
may  be  redelegated  to  regional  directors 
(compliance)  to  approve,  without 
submission  to  Bureau  Headquarters, 
subsequent  applications  for  alternate 
methods  or  procedures  and  processes 
which  are  identical  to  those  previously 
approved  by  Bureau  Headquarters. 
Regional  director  (compliance)  may 
redelegate  this  authority  to  personnel 
not  lower  than  the  position  of  technical 
section  supervisor. 

d.  The  authority  in  paragraph  4l  may 
be  redelegated  to  regional  directors 
(compliance),  who  may  redelegate  this 
authority  to  personnel  not  lower  than 
the  position  of  technical  section 
supervisor  or  area  supervisor. 

e.  The  authority  in  paragraph  4d 
above  may  be  redelegated  to  regional 
directors  (compliance)  to  withdraw 
approval  alternate  methods  or 
procedures  which  were  approved  at  the 
regional  level.  Regional  directors 
(compliance)  may  redelegate  this 
authority  to  personnel  not  lower  than 
the  position  of  chief,  technical  services. 

f.  The  authority  in  paragraphs  4f  and 
4i  may  be  redelegated  to  regional 
directors  (compliance),  who  may 
redelegate  this  authority  to  personnel 
not  lower  than  the  position  of  technical 
section  supervisor. 

7.  For  Information  Contact.  Colleen  M. 
Then,  Distilled  Spirits  and  Tobacco 
Branch,  Ariel  Rios  Federal  Building,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20226  (202)  566-7531. 

8.  Effective  Date.  This  delegation 
order  becomes  effective  on  (Date  of 
Publication  in  the  Federal  Register). 


Approved:  June  20. 1988. 
W.T.  Drake. 
Acting  Director. 

|FR  Doc  88-18085  Filed  7-15-86;  8:45  am] 
aitiJNa  cooc  <sw  n  a 

[Notioa  Now  MS;  Raf:  ATF  O  IIOOCTDl 

Delegation  to  ttie  ComptroWer  of 
Authorities  of  the  Director  m  27  CFR 
Pert  20,  Distribution  end  Use  of 
Denatured  Alcohol  end  Rum 

Delegation  Order 

1.  Purpose.  This  order  delegates 
certain  authorities  of  the  DirecttH*  to  the 
Comptroller  and  permits  redelegation  to 
other  Office  of  the  Comptroller 
personnel. 

2.  Cancellation.  AFT  0 1100.67C 
Delegation  Order— Authorities  of  the 
Director  in  27  CFR  Part  211.  Distribution 
and  Use  of  Denatured  Alcohol  and  Rum 
Regulations,  dated  June  30. 1982  is 
canceled. 

3.  Background.  The  Director  has 
authority,  under  current  regulations,  to 
take  final  action  on  matters  relating  to 
denatiu«d  distilled  spirits  and  the 
procurement,  use.  disposition,  and 
recovery  of  denatiu«d  alcohol,  specially 
denatured  rum,  and  articles  containing 
denatured  spirits.  It  has  been 
adminstratively  determined  that  certain 
authorities  now  vested  in  the  Director 
by  regulations  in  27  CFR  Part  20. 
Distribution  and  Use  of  Denatiured 
Alcohol  and  Rimi  Regulations,  belong  at 
a  lower  organizational  level  and  should 
be  delegated. 

4.  Delegation.  Under  the  authority 
vested  in  the  Director,  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  by 
Treasury  Department  Order  120-01 
(formerly  Order  No.  221),  dated  June  6. 
1972,  and  26  CFR  301.7701-9,  autiiority 
to  take  final  action  on  the  following 
matters  is  delegated  to  the  Comptroller 

a.  To  approve  all  formulas  for  articles 
and  statement  of  processes  relating  to 
recovery  operations  or  other  activities 
required  to  be  submitted  on  AFT  F 
5150.19.  under  27  CFR  20.23. 

b.  To  cancel  any  approved  formulas  or 
statements  of  process,  under  27  CFR 
20.91(c). 

c.  To  request  for  submission  of 
samples  of  (1)  any  ingredient  used  in  the 
manufacture  of  an  article  or  (2)  any 
finished  article  under  27  CFR  20.92. 

d.  To  restrict  on  ATF  F  5150.19 
covering  the  size  of  containers  in  which 
an  article  may  be  sold,  the  maximum 
quantity  whidi  may  be  sold  to  any 
person  at  one  time,  the  class  of  vendee 
to  which  an  article  may  be  sold,  and  the 
speciffc  use  for  which  an  article  may  be 
sold,  under  27  CFR  20.10a 


5.  Redelegation.  The  authorities 
delegated  herein  may  be  redelegated  in 
Bureau  Headquarters  but  not  below  the 
level  of  Miysical  Science  Technician. 

6.  For  Information  Contact  Colleen  M. 
Then.  Distilled  Spirits  and  Tobacco 
Branch,  Ariel  Rios  Fed^al  Building.  1200 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20226  (202)  566-7531. 

7.  Effective  Date.  This  delegation 
order  becomes  effective  on  July  18, 1988. 

Approved:  June  20, 1966. 
W.T.  Drake, 
Acting  Director. 

]FR  Doc.  88-16086  Filed  7-15-48;  8:45  am] 
BKUNe  CODE  4aio-at-M 


VETERANS  ADMINISTRATION 
Aoancv  Form  Under  OIIB  Raview 

AOENCV:  Veterans  Administration. 
ACTKNt  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  coUection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form.  (2)  the  tide  of  the  form.  (3)  the 
agency  form  number,  if  applicable,  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  filled  out.  (6) 
who  will  be  required  or  asked  to  report 
(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h)  of  Pub.  L.  96-511  applies. 
AOORESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner,  Department  of 
Veterans  Benefits  (203C),  Veterans 
Administration,  810  Vermont  Avenue. 
NW..  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget.  726  Jackson  IHace.  NW.. 
Washington,  DC  20503.  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  August 
17, 1988. 

Dated:  July  8, 1968. 
By  direction  of  the  Administrator. 
Ftank  E.  Lalley. 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 
1.  Department  of  Veterans  Benefits. 


2.  Notice  of  Qiange  in  Student  Status. 

3.  VA  Forms  22-1999b  and  22-1999b- 
1. 

4.  This  form  is  issaed  by  school 
certifyiog  officials  to  report  changes  in 
the  enrollment  status  of  a  student  who  is 
in  receipt  of  VA  benefits.  The 
information  is  used  by  the  VA  as  a  basis 
for  adjusting  the  students'  beneHts. 

5.  On  occasion. 

6.  State  or  local  govenunents, 
businesses  or  other  for-profit,  non-profit 
institutions,  small  businesses  or 
organizations. 

7. 8,559  responses. 
&  82,023  hours. 
9.  Not  applicable. 
(FR  Doc  86-18018  Filed  7-15-88: 8:45  am] 


Advleory  Committee  on  Readjuatreenl 
proDiems  or  vwDiam  veierans; 
Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L  02-463  thata 
meeting  of  the  Advisory  Committee  on 
Readjustment  Problems  of  Vietnam 
Veterans  will  be  held  August  2,  and  3, 
1988.  This  is  a  regulariy  sdieduled 
meeting  for  the  purpose  of  reviewing 
Agency  and  other  relevant  services  to 
Vietnam  veterans  and  to  formulate 
Committee  recommendations  and 
objectives.  The  meeting  will  be  held  in 
the  Omar  Bradley  Conference  Room  at 
VA  Central  Office,  810  Vermont 
Avenue,  NW.,  Washington.  DC  20420. 

The  meeting  August  2,  will  begin  at 
8:30  a.m.  and  conclude  at  4  pjn.  The 
day's  agenda  will  consist  of  an  update 
and  review  of  the  National  Vietnam 
Veterans  Readjustment  Study,  the 
utilization  of  Resource  Allocation 
Methodology  (RAM)  and  Diagnostic 
Related  Groups  (DRG)  in  VA  health  care 
facilities,  VA  Social  Woric  Service  and 
mental  health,  and  the  Department  of 
Veterans  Benefits  management  of  post- 
traumatic stress  disorder  (PTSD)  claims. 
The  meeting  on  August  3  will  begin  at 
8:30  a  jn.  and  conclude  at  4  p.m.  The 
second  day's  agenda  will  consist  of  a 
review  of  die  influence  of  RAM  and 
DRG  on  mental  health  services,  VA 
mental  health  and  quality  assurance, 
VA  domiciliary  care  and  PTSD 
treatment,  and  a  status  update  on  the 
activities  of  the  Chief  Medical  Director's 
Special  Committee  on  PTSD.  Both  day's 
meetings  will  be  open  to  the  public  to 
the  seating  capacity  of  the  room. 

Due  to  limited  seating  capacity  of  the 
room,  those  who  plan  to  attend  or  who 
have  questions  concerning  the  meeting 
should  contact  Arthur  S.  ^ank,  Jr.,  M.D., 
Director,  Readjustment  Counseling 
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'Service,  Veterans  Administration 
Central  Office  (phone  number  202  23}- 
3317/3303). 

Dated:  )tily  11. 1968. 

By  direction  of  the  Administrator. 
Dennis  R.  Boxx, 

Deputy  Associate  Deputy  Administrator  for 
Public  Affairs. 
|FR  Doc.  88-16055  Filed  7-15-88;  8:45  ami 
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Sunshine  Act  Meetings 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Govemn>ent  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNrTY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT.  53  FR  26367, 

Tuesday,  July  12, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  9:30  a.m.  (eastern  time) 

Tuesday,  )uly  19. 1988. 

CHANGE  IN  THE  MEETINGS: 

Open  Session 

The  items  listed  below  have  been  added  to 
the  agenda: 

•  Proposed  Policy  Statement  on 
Application  of  Section  4(f)(2)  of  the 
ADEA  of  1967,  as  amended,  29  U.S.C. 

§  623(f)(2).  to  the  Treatment  of  Welfare 
Benefits  Under  Pension  Plans 

•  Policy  Statement  on  Equal  Pay  Act  Cases 
Involving  Sports  Coaches 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart, 
Executive  Officer,  Executive  Secretariat, 
(202)  634-6748. 

Date:  July  14, 1988. 
Frances  M.  Hart. 

Executive  Officer,  Executive  Secretariat. 
(PR  Doc.  88-16134  Filed  7-11-88 11:48  am] 

BILLING  CODE  •7S0-«-« 

FARM  CREDIT  ADMINISTRATION 

Correction  of  Sunshine  Act  Meeting 
summary:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b(e)(3)), 
the  Farm  Credit  Administration  gave 
notice  on  July  11, 1988  (53  FR  26128)  of 
the  regular  meeting  of  the  Farm  Credit 
Administration  Board  (Board)  scheduled 
for  July  12, 1988.  This  notice  is  to  revise 
the  agenda  for  that  meeting  to  add  an 
item  to  the  closed  session. 
FOR  FURTHER  INFORMATION  CONTACT 
Oavid  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board,  1501  Farm 
Credit  Drive,  McLean.  Virginia  22101- 
5090. 

ADDRESS:  Farm  Credit  Administration 
Board,  1501  Farm  Credit  Drive,  McLean, 
Virginia  22101-5000. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
the  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  were  closed  to  the 
public.  The  agenda  for  Tuesday,  July  12, 
is  revised  as  follows: 


Open  Session 

1.  Final  Regulations  Governing  Civil  Money 

Penalties.  12  CFR  Parts  622  and  623. 

2.  Final  Regulations  Governing  FCA's 

Examination  Process,  12  CFR  Parts  611 
and  617. 

3.  Reaffirmation  of  Final  Rule  Relating  to 

Book-Entry  Procedure  Applicable  to  the 
Farm  Credit  System  Financial  Assistance 
Corporation,  12  CFR  615,  new  Subpart  R. 

'Closed  Session 

4.  Examination  and  Enforcement  Matters. 

5.  Update  regarding  Federal  Land  Bank  of 

Jackson,  in  receivership,  and  Federal 
Land  Bank  Association  of  Jackson,  in 
receivership. 
Dated:  July  13. 1988. 

David  A.  HUl, 

Secretary,  Farm  Credit  Administration  Board. 

[FR  Doc.  88-16116  Filed  7-13-88;  4:38  pm| 

BiLUNG  CODE  670S-01-H 

FEDERAL  COMMUNICATIONS  COMMISSION 

July  13. 1988. 

FCC  To  Hold  a  Closed  Commission 
Meeting  Wednesday,  July  20, 1988 

The  Federal  Communications 
Commission  will  hold  a  Closed  Meeting 
on  the  subjects  listed  below  on 
Wednesday,  July  20, 1988,  following  the 
Open  Meeting,  which  is  scheduled  to 
commence  at  9:30  A.M.,  in  Room  856,  at 
1919  M  Street,  NW.,  Washington,  DC. 

Agenda,  Item  No.,  and  Subject 

Hearing — 1. — Petition  for  Approval  of 
Settlement  Agreement  and  related  matters 
in  the  Los  Angeles,  California  television 
comparative  renewal  proceeding  (Docket 
Nos.  16679-80). 

Hearing — 2. — Petition  for  Approval  of 
Settlement  Agreement  and  related  matters 
in  the  Memphis,  Tennessee  radio 
comparative  renewal  proceeding  (MM 
Docket  Nos.  84-1051.  84-1053). 

These  items  are  closed  to  the  public 
because  they  concern  Adjudicatory 
Matters.  (See  47  CFR  0.603  (j)). 

The  following  persons  are  expected  to 
attend: 

Commissioners  and  their  Assistants 
Managing  Director  and  members  of  his 

staff 
General  Counsel  and  members  of  her 

staff 
Chief,  Office  of  Public  Affairs  and 

members  of  his  staff 

Action  by  the  Commission  July  13. 
1988. 


'Session  closed  to  the  public — exempt  pursuant 
to  5  U.S.C.  552b(c)(4).  (6).  (S)  and  (9). 


Commissioners  Patrick,  Chairman: 
Quello.  and  Dennis  voting  to  hold  a 
closed  meeting. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence,  Office  of  Public 
Affairs,  telephone  number  (202)  632- 
5050. 

Issued:  July  13. 1988. 
Federal  Communications  Commission. 
H.  Walker  Feaster  III, 
Acting  Secretary. 
(FR  Doc.  88-16151  Filed  7-11-88;  11:40  amj 

BILLING  CODE  6712-01-M 

FEDERAL  COMMUNICATIONS  COMMISSION 

July  13. 1988. 

FCC  To  Hold  Open  Commission 
Meeting,  Wednesday,  July  20,  1988 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Wednesday,  July  20, 1988,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  NW.. 
Washington,  DC. 

Agenda,  Item  No.,  and  Subject 

General — 1 — Title:  Applications  for  authority 
to  construct  and  operate  an  Automated 
Maritime  Telecommunications  System 
using  the  Group  C  channels  (216.512  to 
216.9875  MHz)  along  the  l.ower  Mississippi 
River  and  Gulf  Intracoastal  Waterway  filed 
by  Riverphone.  Inc.  t/a  Mantel.  Summary: 
The  FCC  will  consider  the  applications  and 
waiver  request  submitted  by  Mantel  for  an 
Automated  Maritime  Telecommunications 
System  and  the  petitions  Tiled  opposing 
them. 

General— 2— Title:  Amendment  of  Parts  2  and 
80  of  the  Commission's  Rules  applicable  to 
Automated  Maritime  Telecommunications 
Systems  (AMTS).  Summary:  The 
Commission  will  consider  a  petition  for 
rule  making  asking  that  AMTS  service  be 
expanded  nationwide  and  that  operation 
on  Group  C  and  D  channels  be  permitted 
subject  to  the  same  restrictions  concerning 
interference  to  television  reception 
applicable  to  Group  A  and  B  channels. 

General — 3 — Title:  Development  and 
Implementation  of  a  Public  Safety  National 
Plan  and  Amendment  of  Part  90  to 
Establish  Service  Rules  and  Technical 
Standards  for  use  of  the  821-824/866-869 
MHz  Bands  by  the  Public  Safety  Services. 
Summary:  The  Commission  will  address 
four  petitions  for  Reconsideration  filed  in 
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regard  to  the  Report  and  Order  in  this 
proceeding. 

Private  Radio — 1 — Title:  In  the  Matter  of 
Amendment  of  Part  90  of  the  Commission's 
Rules  to  Permit  Business  Radio  Use  of 
Certain  Channels  in  the  ISO  MHz  Band. 
Summary:  The  Commission  will  consider  a 
Notice  of  Proposed  Rde  Making  regarding 
Business  and  Taxicab  Radio  use  of  certain 
channels  in  the  150  MHz  band. 

Common  Carrier — ^1 — ^Title:  In  the  Matter  of 
Tetephone  Company  Cable  Teleriaion 
Cross-Ownership  Rules.  Sections  83.54- 
eaisa.  CC  Docket  No.  87-286.  Summary:  The 
Commission  will  consider  further  action  in 
this  proceeding. 

Mass  Media — 1 — Title:  Section  403  inquiry 
into  alleged  abuses  of  the  Commission's 
processes  by  applicants  for  broadcast 
facilities.  Stnnmarjr  The  Commission  will 
consider  whether  to  initiate  an  inquiry  into 
abuses  of  its  processes  in  the  Cling  of 
applications  by  various  applicants. 

Mass  Media — 2 — ^Title:  Amendment  of  Part  73 
of  the  Rules  to  provide  for  an  additional 
FM  station  class  (Class  C3)  and  to  increase 
tiie  BUKinum  traosmittiBg  power  for  Claas 
A  FM  stations.  Summary:  The  ConuniMioa 
will  consider  whether  to  proposed  to 
establish  an  additional  intermediate 
ckMificntkMi  (CUm  C3)  for  Zone  0  FM 
broadcast  stations  and  allotments,  as 
requested  by  Petaz  Communications.  Inc. 
(RM-623e).  Also,  the  Commission  will 
consider  wfaelker  to  propose  (o  increase 
the  maximum  effective  radiated  power 
limit  for  Class  A  FM  broadcast  stations 
from  3000  to  6000  watts,  as  requested  by 
the  New  }araey  Class  A  FM  Broadcasters 
Association  (RM-e£37). 

Mass  Media— 3— Title:  Amendment  of  Part  73 
of  the  ConMiission's  Rules  to  adopt  a  new 
emission  limitation  and  to  eliminate 
restrictions  on  Interference  to  the  protected 
daytime  contours  of  AM  stations. 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed  Rule 
Making  in  the  al>ove-entitled  matters. 

This  meeting  may  be  continued  the 
foUowing  work  day  to  allow  the 
Comotission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence,  Office  of  Public 
Affairs,  telephone  number  (202)  632- 
505a 

Issued:  |uly  13, 1968. 
Federal  Communications  Conunissioa 
H.WalkarF«astarIII. 
AcUng  Secretary. 

|FR  Doc  86-161S2  Filed  7-11-88: 11:40  am) 
BiujNa  cow  sna-oi-« 

FEDERAL  OEPOafT  IN8URANCC 
CORPORATION 

Notice  of  Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  9:29  aun.  on  Tuesday,  July  12. 1988. 
the  Board  of  Directors  of  die  Federal 


Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  (1)  Matters 
relating  to  the  possible  closing  of  certain 
insured  banks;  (2)  a  request  for  financial 
assistance  pursuant  to  section  13(c]  of 
the  Federal  Deposit  Insurance  Act;  and 
(3)  matters  relating  to  an  assistance 
agreement  pursuant  to  section  13(c)  of 
the  Federal  Deposit  lasorance  Act 

In  catling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notiix  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8).  (cM9)(Anii).  and  (cM9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(8), 
(cK9MAKii).ai«i(c)(9XB)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17di  Street,  NW..  Washington.  DC 

Dated:  July  13, 106a 
Federal  Deposit  insuranca  Corporation. 
Robert  E.  I 


Deputy  Executive  Secretary. 

[FR  Doc  a8-1«128  Filed  7-14-88: 11:48  am| 

WtUNO  COM  STM-SI-M 
TENNESSEE  VALLEY  AirfMORmr 


IMMllnflto.140S] 

TIME  AND  OATV:  10  ajn.  (e3.L). 
Wednesday,  July  20, 1988. 

place:  TVA  Chattanooga  Office 
Complex  (Auditorium).  1101  Market 
Street.  Chattanooga,  Tennessee. 

STATUS:  Open. 

Agenda 

Approval  of  minntes  of  meeting  held 
on  June  29, 1988. 

Discussion  Item 

1.  PreliHiiBary  Rate  Review. 

Action  Itams 

Old  Business 

1.  Contract  N6.  TV-748e6A  Among  State  of 
Alabama  Community  College  hi  Gadsden. 
The  University  of  Alabama,  the  Dty  of 
Gadsden,  and  TVA  under  which  the  Parties 
will  Cooperate  to  Continue  a  Project  to 
Establish  a  Joint  Re  search  and  Training 
Center. 


NewButiitees 

A — Budget  and  Financing 

*  Al.  Modiflcation  of  the  Capital  Budget 
Financed  from  Power  Proceeds  and 
Borrowings  for  Fiscal  Year  1980 — 
Performance  of  a  Safety  System  Quality 
Evabation  on  llie  Containment  Spray  System 
for  Unit  1  at  Seqaoyah  Nuclear  Plant. 

C — Power  Items 

*Cl.  Proposed  Intemiptible  Wheeling 
Agreement  wiili  Mississippi  Power  8  Light 
Company. 

C2.  Supplement  to  the  Statement  to 
Distributors  Regarding  Administration  of 
Wholesale  Rower  Contract  Resale  Provisions. 

CS.  Revision  of  TVA's  Current 
Arrangements  with  General  Power 
Customers  Relating  to  Contract  Demand 
Reduction. 

C4.  Proposal  to  Inform  Distributors  that 
Mercury-vapor  Fixtures  may  be  Offered  for 
New  Service  to  Individual  Outdoor  Lighting 
Customers  Under  the  Outdoor  Lighting  Rate 
Schedule. 

CS.  Revision  to  the  Economy  Surplus  Power 
Program. 

Ca  Proposed  Fona  Agreement  Covering 
Distributor  Cooperation  in  a  Residential 
Electrical  Devetopnwnt  Program. 

D — ^Personnel  Items 

Dl.  Supplement  to  Consulting  Contract  TV- 
44938A  with  )olm  M.  Kellberg.  KnoxviUe, 
Tennessee,  for  Consultation  on  Major  Hydro 
Projects  and  Engineering  Problems 
Associated  witii  Thermal  Power  Plants, 
Requested  t>y  the  Ponver  Group. 

D2.  Supplement  to  Consulting  Contract  TV- 
S5304A  with  Robert  B.  Jansen.  Spokane. 
Washington,  for  Consultation  on  Major 
Hydro  Projects  and  Engineering  Problems 
Associated  «vidi  Thermal  Power  Plants, 
Reqnested  by  the  Power  Group. 

D3.  Supplement  to  Consulting  Contract  TV- 
60636A  with  Thomas  M.  Leps,  Incorporated. 
Menlo  Park,  California,  for  Consultation  on 
Major  Hydro  Projects  and  Engineering 
Problems  Associated  with  Thermal  Power 
Plsnts.  Requested  by  the  Potver  Group. 

*04.  Supplement  to  Consulting  Contract 
TV-72303A  with  SoutherlandL  Asbill  h 
Brannan  to  Provide  Advice  and  Consultation 
with  Respect  to  Legal  Matters. 

E — Real  ftvperty  Transactions 

El.  Modification  of  Deed  Affecting 
Approximately  OOS  Acre  of  Chickamauga 
Reservoir  Land  Located  in  Meigs  County, 
Tennessee,  to  Resolve  an  Existing  Violation 
of  the  Deed  Covenants. 

F — Uoclassiried 

'Fl.  Drawdoam  of  Nofiis  Reservoir  in  an 
Effort  to  Maintain  Essential  Raw  Cooling 
Water  Temperature  Limit  at  Sequoyah 
Nuclear  Plant. 

F2.  Supplement  to  Memorandum  of 
Agreement  No.  TV-2392BA  Between  TVA 
and  US.  Departaaant  of  the  Army.  Corps  of 
Engineers,  Covering  Arrangements  for 
Improvements  to  Navigation  Facilities  on  the 
Tennessee  River. 

F3.  Supplement  to  Agreement  No.  TV- 
ee546A  Between  TVA  and  the  U.S.  Forest 
Service,  Department  of  Agriculture,  Covering 
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Arrangements  for  TVA  Assistance  in  Support 
of  Forest  Service  Land  Management  and 
Natural  Resources  Programs. 

F4.  Supplement  to  Contract  No.  TV-72489A 
Between  TVA  and  the  U.S.  Forest  Service, 
Department  of  Agriculture,  Covering 
Arrangements  for  a  Study  Relating  to 
Hardwood  in  the  Tennessee  Valley  Region. 

F5.  Supplement  to  Agreement  No.  TV- 
73630A  with  U.S.  Army  Corps  of  Engineers, 
Lower  Mississippi  Valley  Division, 
Vicksburg,  Mississippi,  Covering 
Arrangements  for  a  Fishery  Survey  on  the 
Lower  Mississippi  River. 

F6.  Agreement  Between  TVA  and  U.S. 
Geological  Survey,  U.S.  Department  of  the 
Interior,  Covering  Arrangements  for  a 
Phosphate  Benericiation  Prefeasibility  Study. 


F7.  Interagency  Agreement  with  the  U.S. 
Army  Project  Manager  for  Binary  Munitions 
Covering  Arrangements  for  Loan  of  TVA 
Employees  in  Connection  with  Pilot-Scale 
Verification  of  the  Process  for 
Methylphosphonic  Dichloride  Production. 

F8.  Interagency  Agreement  with  the  U.S. 
Army  Resource  Management  Division,  Rocky 
Mountain  Arsenal,  Covering  Arrangements 
for  Loan  of  TVA  Employees  in  Connection 
with  a  Chemical  Agent  Safety  Program. 

F9.  Fertilizer  Distribution  Agreement  with 
Nitron  Chemical  Corporation.  * 


'Items  approved  by  individual  Board  memtiers. 
This  would  give  formal  ratification  toihe  Board's 
action. 


CONTACT  PERSON  FOR  MORE 
information:  Alan  Carmichael.  Director 
of  Information,  or  a  member  of  this  staff 
can  respond  to  requests  for  information 
about  his  meeting.  Call  (615)  632-8000, 
KnoxviUe.  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  245-0101. 

Dated:  July  13, 1988. 
W.F.  Willis. 

Executive  Vice  President  and  Chief  Operating 

Officer. 

|FR  Doc.  8&-iei62  Field  7-14-88:  3:43  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorta<  corrections  of  previousty 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Ckxie  of  Federal  Regulations. 
These  corrections  are  prepared  t>y  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
doctiiaants  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3410-4) 

Municipal  Settlement  Discussion 
Group 

Correction 

In  notice  document  88-15229 
appearing  on  page  25537  in  the  issue  of 
Thursday,  July  7, 1988,  make  the 
following  correction: 

In  the  third  column,  under  FOR 
FURTHCII  mrOIIMAnON  CONTACT,  the 
telephone  number  should  read  202/  475- 
8367. 

WUINQ  CODE  1«0$-01-O 


D^ARTMENT  OF  TBANSPOflTATION 


14  CFR  Part  71 

[Airspace  Doekat  «a  SS-AAL^l 

Alteration  of  Colored  Federal  Airway 
R-3S:AK 

Correction 

In  rule  document  88-14939  beginning 
on  page  25141  in  the  issue  of  Tuesday, 
July  5, 1968,  make  the  following 
correction: 

On  page  25142,  in  the  second  column, 
"S  71.017— I AmendedJ"  should  read 
"fi  71.107— {CorrectedJ". 

HLUM  COOC  liOMI-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  75 

[Alrapaoe  Doetcet  No.  i6-AGL-2] 

Alteration  of  Jet  Route;  Ofiio 

Correction 

In  rule  document  88-14938  beginning 
on  page  25143  in  the  issue  of  Tuesday, 
July  5, 1988.  make  the  following 
corrections: 


1.  On  page  25143,  in  the  third  column, 
in  the  second  line  from  the  bottom, 
"0910  u.t.a"  should  read  "0901  u.t.c". 

2.  On  p^ge  25144.  In  the  first  column, 
under  "IKM  FURTHCR  MFOdaUTION 
CONTACT",  ia  die  second  line,  "240a" 
should  read  "240)". 

BILLINO  OOOC  1WS-0'.« 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  85-OS;  Notice  2] 

Federal  Motor  VeMde  Safety 
Standards;  Occupant  Craah  Protection 

Correction 

in  rule  document  88-15121  beginning 
on  page  25337  in  the  issue  of 
Wednesday,  July  6, 1988,  make  the 
following  correction: 

SS71.20S    [Corrected] 

On  page  25344,  in  the  third  column,  in 
S  571.208,  in  section  4.4.2.2.,  in  the  ninth 
line,  "or"  should  read  "to". 

atLUNQ  CODE  190S-01-O 


Monday 
July  18.  1988 


Part  II 

Department  of 
Education 

34  CFR  Part  700 
Educational  Resaardi  Grant 
Final  Regulations 


1988 
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DEPARTMEMT  OF  EDUCATION 
34  CFR  Part  700 

Educational  Research  Grant  Program 

AOENCV:  Department  of  Education. 
ACnow;  Final  regulations. 

SUMMARV:  The  Secretary  amends  the 
regulations  governing  the  Educational 
Research  Grant  Program.  These 
amendments  are  needed  to  implement 
certain  provisions  of  the  General 
Education  Provisions  Act  (GEPA),  as 
amended  by  Title  XIV  of  the  Higher 
Education  Amendments  of  1966,  and  to 
improve  the  operation  of  the  program. 
EFFECmm  DATK  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

pon  FURTHeR  iNPomiATtON  contact: 
Dr.  Lawrence  Bussey,  Jr.,  Office  of 
Research.  OfTice  of  Educational 
Research  and  Improvement,  555  New 
Jersey  Avenue  NW.,  Suite  eia 
Washington.  DC  20208-1633.  Telephone 
number  (202)  357-6249. 
•UPPLIMeNTAIIY  mrofUMATiON:  The 
Educational  Research  Grant  Program 
(ERGP)  provides  assistance  to 
institutions  of  higher  education,  public 
and  private  organizations,  institutions 
and  agencies  and  individuals  for 
educational  research  and  related 
activities  designed  to  advance 
educational  theory  and  practice. 

On  March  18. 1986.  the  Secretary 
published  in  the  Federal  Register  (53  FR 
9088)  a  notice  of  proposed  rulemaking 
(NPRM)  for  the  Educational  Research 
Grant  Ih-ogram. 

Public  Comment 

In  the  NPRM.  the  Secretary  invited 
comments  on  the  proposed  regulations. 
The  Secretary  received  conunents  from 
one  organization  that  fully  supported  the 
proposed  rules.  There  are  no  differences 
between  the  NPRM  and  these  final 
regulations. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessnmit  of  EducaUooal  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  woidd 


require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  &t>m 
any  other  agency  or  authority  of  the 
United  States. 

list  of  Subjects  in  94  CFR  Part  TOO 

Education,  Education  research.  Grant 
programs — education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.117:  Educational  Research  and 
Development) 

Dated:  )une  23. 1988. 
Wiliiam  ].  Bennett, 
Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
Part  700  to  read  as  follows: 

PART  700— EDUCATIOtiAL 
RESEARCH  GRANT  PROGRAM 

Sutipart  A— Qeneral 

700.1  What  it  the  Educational  Research 
Grant  Program? 

700.2  Who  is  eligible  for  an  award? 

700.3  What  types  of  activities  may  tlie 
secretary  fund? 

700.4  What  priorities  may  the  secretary 
establish? 

700.5  What  regulations  apply? 
700.0    What  definitions  apply? 

Sulipart  B— Mow  Does  One  Apply  For  An 
Awerd? 

70aiO    What  types  of  applications  may  one 

submit? 
700.11    When  may  one  submit  an  unsolicited 

application? 

Sulipart  C— How  Does  The  Secretary  Make 
An  Award? 

700.20  How  does  the  secretary  evaluate  an 
application? 

700.21  What  special  procedures  does  the 
secretary  use  to  evaluate  an  unsolicited 
application? 

700.22  What  selection  criteria  does  the 
secretary  use? 

700.23  What  additional  procedures  may  the 
secretary  use  to  determine  whioh 
applications  will  be  selected  for  funding? 

700.24  What  additional  factors  may  the 
secretary  consider  in  maldng  awards  for 
invitational  applications  and  field- 
initiated  applications? 

Subpert  D^WIiat  ConoWone  Mimi  Be  Met 
Allsr  An  Award? 

700.30    What  restrictions  apply  to  the  use  of 
funds  awarded  under  this  program? 
Authority:  20  U.S.C  1221e.  unless 
otherwise  noted. 


Subpart  A— General 

{70ai    What  is  the  Educattonel  nsseerch 
Qrant  Program? 

The  Educational  Research  Grant 
Program  supports  scientiRc  inquiry 
designed  to  advance  educational  theory 
and  practice. 

(Authority:  20  U.S.C.  1221e) 

|70(U    Who  Is  eligible  for  an  awerd? 

The  following  are  eligible  for  awards 
under  the  Educational  Research  Grant 
Programs: 

(a)  Institutions  of  higher  education. 

(b)  Public  and  private  organizations, 
institutions,  and  agencies. 

(c)  Individuals. 
(Authority:  20  U.S.C.  1221e) 

S700J   What  types  of  activlttes  may  the 
Oecretsry  fund? 

(a)  The  Secretary  may  fund 
applications  that  include,  but  are  not 
limited  to,  those  designed  to  carry  out 
one  or  more  of  the  following  activities: 

(1)  Educational  research. 
.    (2)  Dissemination  of  educational 
research. 

(3)  Training  of  individuals  in 
educational  research. 

(b)  For  each  competition,  the 
Secretary  may  restrict  applications  to 
one  or  more  of  the  activities  in 
paragraph  (a)  of  this  section. 

(c)  For  each  competition  for 
invitational  applications  announced  in 
the  FedttRsl  Regbter,  the  Secretary  may 
restrict  educational  research  projects  to 
one  or  more  of  the  following  activities: 

(1)  Basic  research. 

(2)  Applied  research. 

(3)  Development. 

(4)  Planning. 

(5)  Surveys. 

(6)  Assessments. 

(7)  Evaluations. 

(8)  Investigations. 

(9)  Experiments. 

(10)  Demonstrations  in  education  and 
fields  related  to  education. 

(Authority:  20  U.S.C.  1221e) 
7w0.4    wnei  pnomMS  nwy  vw  (wcrvnry 


(a)  For  each  competition  for 
invitational  applications,  the  Secretary 
may  select  funding  priorities  from  a  list 
of  biennial  researdi  priorities  published 
in  the  Federel  Register  for  public 
comment  pursuant  to  section  405(b)(4)  of 
the  Act.  lliese  biennial  research 
priorities  may  include  one  or  more 
priorities  from  paragraph  (b)  of  this 
section. 

(b)  The  Secretary  may  also  select  one 
or  more  funding  priorities  from  the 


following  list  of  prioiilies  or 
combinations  of  these  priorities: 

(1)  Learning. 

(2)  Teaching. 

(3)  Technology  in  education. 

(4)  Instructional  processes  and 
materials,  including  textbooks  and 
computer  software  for  instruction. 

(5)  Education  and  staff  development 
for  teachers,  administrators,  and  other 
edocatioB  staff. 

(6)  Organization  and  management  of 
schools,  including  effective  education 
leadeisliip. 

(7)  Evaluation  and  indicators, 
including  testing,  measorement  and 
standards  of  performance. 

(8)  Governance  of  education, 
including  school  board  policies  and 
practices. 

(9)  Educational  finance  and 
prodnctivity. 

(10)  Etfaication  and  the  law. 

(llj  DisseBiination  and  knowledge 
utilizatioff  in  education. 

(12)  Improvement  in  educatioa, 
including  State  and  local  reform 
initiatives. 

(13)  Student  achievement  including 
students'  motivation  to  learn,  their 
failure  to  learn,  and  their  failure  to 
attend  school  and  graduate. 

(14)  Home,  family,  cultural,  and 
community  influences  on  education, 
indoding  parental  choice  and 
involvement  in  schooling. 

(15)  Education,  work,  and  careers. 

(16)  Equity  utd  excellence,  including 
the  effects  of  ability  grouping. 

(17^  Guidance  and  counseling. 

(18)  International  education. 

(19)  English  literacy,  including 
reading,  writing,  and  language  skills. 

(20)  Mathematics. 
(ZljSdenoe. 

(22)  Foreign  languages. 

(23)  Early  childhood  education. 

(24)  History  and  social  sciences 
including  economics,  geography, 
political  science,  sociology, 
anthropology,  and  psychology. 

(25)  Physical  and  health  education. 

(26)  Humanities,  including  music,  art, 
literature,  and  dance. 

{27)  Qtizenship  and  character 
edacation. 
(28)  Elementary  education. 
(28)  Secondary  education. 

(30)  Early  adolescent  education. 

(31)  Adolescent  education. 

(32)  Postsecondary  education. 

(33)  Adult  and  continuing  education. 

(34)  Teachers. 

(35)  Sdiool  professionals  and 
personnel. 

(36)  Public  and  private  institutions. 

(37)  School  discipline  and  crime  in 
schools. 

(38)  Edacation  of  special  popidationa. 
including  the  educationally 


disadvantaged  or  students  at-risk,  those 
with  limited  English  proficiency,  die 
handicapped,  isunigrants.  and  the 
academicially  gifted  and  talented. 

(Authority:  20  U.S.C.  1221e) 
S7003    What  regulations  apply? 

The  foUowing  regulations  apply  to 
grants  tander  Ae  Educational  Researdi 
Grant  Program: 

(a)  The  Education  Department 
Genera)  Administrative  Regulations 
(EIJGAR)  34  CFR  Part  74 
(Administration  of  Grants).  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  Part  78  (Education  Appeal 
Board)  and  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Government). 

(b)  The  regulations  in  this  Part  700. 
(Authoritr  20  US.C.  1221e) 

§700.6    What dcflniHons apply? 

(a)  Definitions  in  EDGAR.  The 
folkwvteg  teems  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicaat  Facilities 

Grant 
Graatee 
Nonprofit 
Private 

1  llljCOl 

PMic 
Secretanr 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

"Act"  means  the  General  Education 
Provisions  Act  as  amended. 

"Educational  research"  means  bask 
aad  applied  research,  development 
planning,  surveys,  assessments, 
evaluations,  investigations,  experiments, 
and  deaaonstratioBS  in  the  field  of 
edocatioo  and  related  fields. 

"Fidd-initiated  applications"  means 
applications  to  conduct  educational 
researcb  on  a  tf^iic  or  topics  chosen  by 
the  applicant 

"Institation  of  higher  education" 
means  an  institution  of  higher  education 
as  defined  in  section  1201(a)  of  the 
Hitter  Education  Act  of  19^,  as 
amendea. 
(Authority:  20  US.C.  1141(a)) 

"Invitational  applications"  means 
api^cations  meeting  one  or  more 
priorities  established  by  the  Secretary  in 
accordance  with  i  700.4  and  34  CFR 
75.105. 

"Unsolirited  application"  means  an 
application  not  specifically  invited  by 
the  Secretary,  to  carry  out  one  or  more 
of  the  activities  Usted  in  f  700.3(a). 

(Audiority:  20  USJC.  1221e) 


Subpart  B-«4ow  Does  One  Apply  For 


An  Award? 
$700.16    Wlnt 


Award 

Budget 

Contract 

Department 

EDGAK 

Equipment 


typeset 


An  eligible  party  listed  n  {  7002  may 
submit  one  or  more  of  the  following 
types  of  applications  for  awards  under 
thisprogranr 

(a)  An  invitational  application  in 
response  to  an  application  notice  that 
establishes  one  or  more  priorities  in 
acooidance  sndi  fi  70a4  and  34  CFR 
75.105. 

(b)  A  field-initiated  application  in 
response  to  en  epplicetion  notice  in 
accofdanoe  widi  34  CFR  75.100. 

(c)  An  ansolicitpd  apptication  as 
described  in  1 700.11. 

(Authority:  20  U.S.C  IZZle) 


§700.11 


An  applicant  may  sabmit  an 
unsolicited  application  at  any  time 
during  a  fiscal  year. 

(Authority:  20  U.S.C.  1221e) 

Subpart  C— Hoar  Does  ttie  Secretary 
Make  an  Aararor 

§70QJ0 
nappNc 

(a)  Tlie  Secretary  evaluates  separately 
invitational  applications,  field-initiated 
applications,  and  onsdidted 
applications. 

(b)  (1)  The  Secretary  evaltiates 
applications  on  the  basis  of  die  selection 
criteria  in  |  700.22. 

(2)  The  Secretary  awards  up  to  100 
points,  including  a  reserved  25  points  to 
be  distiibuttid  in  accordance  with 
paragraph  (b)(4)  of  4ns  section,  based 
on  the  selection  criteria  in  f  70022. 

(3)  Subject  to  paragraph  (b)(4)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  of  die 
criterion. 

(4)  For  each  competition  announced  in 
the  Federal  Renter  for  awards  for 
invitational  applications  and  field- 
initiated  applicatioiu.  the  Secretary 
distributes  the  reserved  25  points  among 
the  criteria  in  §  700.22,  as  announced  in 
a  notice  published  in  the  Federal 
Register,  and  for  unsolicited 
applications,  the  Secretary  dlstribates 
the  reserved  25  points  in  accordance 
widi  S  Toazud}. 

(Authoritr  ao  VSJC  1221e) 

§700.21    What  spedai  procedures  doee 
ttM  Secretary  uae  to  < 


(a)  At  any  timeiluring  a  fiscal  yen, 
,  the  Secrelaqr  may  accept  and  consider 
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for  funding  unsolicited  applications,  for 
projects  that  do  not  meet  a  priority 
established  in  accordance  with  |  700.4 
(a)  and  (b),  and  that  have  not  been 
submitted  under  a  competition  for  field- 
initiated  applications  for  that  fiscal  year. 

(b)  Notwithstanding  the  provisions  of 
34  CFR  75.100,  the  Secretary  may  fund 
an  unsolicited  application  without 
publishing  an  application  notice  in  the 
Federal  Register. 

(c)  The  Secretary  selects  an 
unsolicited  application  for  funding  in 
accordance  with  the  procedures  in 

S  700.20. 

(d)  The  Secretary  assigns  15  of  the 
reserved  25  points  under  {  700.20(bH2) 
to  the  selection  criteria  in  8  700.22(f) 
(Significance)  so  that  the  maximum 
number  of  possible  points  for  this 
criterion  is  30  and  10  of  the  reserved 
points  to  the  selection  criterion  in 

§  700.22(g)  (Technical  soundness]  so 
that  the  maximum  number  of  possible 
points  for  this  criterion  is  25. 
(Authority:  20  U.S.C.  1221e) 

S700.22   What setoctlon criteria doaattM 
Seenrtary  uaa? 

(a)  Plan  of  operation  (10  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including— 

(1)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(2)  The  quality  of  the  applicant's  plans 
to  use  its  resources  and  personnel  to 
achieve  each  objective  of  the  project; 
and 

(3)  The  extent  to  which  the  applicant 
will  equitably  address  the  educational 
needs  of  students  and  educators  in  both 
public  and  private  educational 
institutions. 

(b)  Quality  of  key  personnel  (20 
points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  principal 
investigator; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(2)  To  dfetermine  personnel 
qualifications  under  paragraphs  (b)(1)  (i) 


and  (ii)  of  this  section,  the  Secretary 
considers— 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project 

(c)  Budget  and  coat-effectiveness  (5 
points).  The  Secretary  reviews  each 
appUcation  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives,  design,  and  potential 
significance  of  the  project. 

(d)  Evaluation  plan  (5  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources  (5  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

(f)  Significance  (15  points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the  significance 
of  the  of  the  proposed  project. 

(2)  llie  Secretary  determines  the 
project's  potential  to  make  a  significant 
contribution  to  American  education,  as 
measured  by  factors  such  as — 

(i)  Importance  of  the  proposed  project 
bom  the  standpoint  of  basic  knowledge 
or  of  problems  in  American  education; 

(ii)  The  likely  magnitude  of  the 
addition  that  will  be  made  to  knowledge 
or  educational  practices  if  the  project  is 
successful,  including  the  extent  to  which 
the  proposed  outcomes  can  be  broadly 
applied. 

(iii)  The  extent  to  which  the  project 
involves  creative  or  innovative 
approaches  that  complement  or  are 
alternatives  to  existing  approaches  to 
the  project's  problem  area;  and 

(iv)  The  extent  to  which  the  project  is 
designed  to  yield  products  and  outcomes 
that  can  be  disseminated  and  utilized  in 
other  settings,  such  as  information, 
materials,  processes,  or  techniques. 

(g)  Technical  soundness  (15  points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the  technical 
soundness  of  the  proposed  activities. 

(2)  The  Secretary  determines— 
(i)  The  adequacy  of  the  project's 

design,  methodology,  instrumentation, 
and  data  analysis  plan,  as  applicable; 

(ii)  The  extent  to  which  the 
application  exhibits  a  thorough 


knowledge  of  current  research  and 
development  concepts,  theories,  and 
outcomes  and  relates  these  to  the 
proposed  activity;  and 

(iii)  The  extent  to  which,  where 
appropriate,  the  perspectives  of  a 
variety  of  disciplines  are  used. 

(h)  Applicant's  commitment  and 
capacity  (0  points).  The  Secretary  may 
assign  points  to  this  criterion  pursuant 
to  t  700.20(b)(3).  The  Secretary 
determines  the  extent  of  the  applicant's 
commitment  to  the  project,  its  capacity 
to  continue  the  project,  and  the 
likelihood  that  it  will  build  upon  the 
project  when  Federal  assistance  ends. 

(Authority:  20  U.S.C.  1221e) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1850-0602) 

{700.23    What  addMofMl  procedures  may 
me  iMcreisry  usv  lo  frnvnnmv  wmcn 
appNcctlone  wNI  be  selected  for  funding? 

(a)  After  review  of  applications  and 
preparation  of  a  rank  order  of 
applications  on  the  basis  of  the  selection 
criteria  in  S  700.22  and  in  accordance 
with  34  CFR  75.217(b)  and  (c),  the 
Secretary  selects  highly  rated 
applications  for  further  consideration  on 
the  basis  of  the  factors  in  34  CFR 
75.217(d). 

(b)  For  field-initiated  applications,  the 
Secretary  reviews  each  application 
chosen  for  further  consideration  to 
determine  whether  the  proposed 
activities  would  address  educational 
problems  of  national  importance.  The 
Secretary  determines  the  relative 
importance  of  field-initiated 
applications  and  selects  only  those 
applications  that  propose  activities  that 
are  of  the  greatest  national  importance. 

(c)  In  determining  the  order  in  which 
appUcaticMis  chosen  for  further 
consideration  maybe  selected  for 
funding  under  34  CFR  75.217(d),  the 
Secretary  may  consider  the 
recommendations  of  experts. 

(Authority:  20  U.S.C  1221e) 

{700.24    What  additional  fadoramay  the 
Secretary  conelder  in  maMng  awards  for 


In  addition  to  the  criteria  in  {{  700.22 
and  700.23(b),  the  Secretary  may 
consider  the  following  factors  in 
selecting  invitational  applications  and 
field-initiated  applications  for  funding: 

(a)  The  geographical  distribution  of 
projects  funded  under  a  particular 
competition  or  under  this  program. 

(b)  The  diversity  of  activities  or 
projects  funded  under  a  particular 
competition  or  under  this  program. 

(Authority:  20  U.S.C  1221e) 
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Sulipart  O— What  CondWons  Must  Be 
Met  After  an  Award? 

{700.30    What  restrictions  apply  to  the 
use  of  funds  awarded  under  this  program? 

Of  the  funds  made  available  through 
an  award  tmder  the  program,  the 
Secretary  may  restrict  the  amount  of 
funds  used  to  purchase  equipment. 

(Authority:  20  UAC.  1221e) 
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DEPARTMEHT  OF  EDUCATION 

34CFRPart779 

CoWeoe  Library  Technology  and 
Cooperation  Qranta  Program 

AOCNCV:  Department  of  Education. 
action:  Final  regulations. 

SUMNAllV:  These  regulations  implement 
the  College  Library  Technology  and 
Cooperation  Grants  Program  authorized 
under  Title  D-D  of  the  Higher  Education 
Act  of  1965.  as  amended  by  the  Higher 
Education  Amendments  of  1986.  The 
program  is  designed  to  encourage 
resource-sharing  projects  among  the 
libraries  of  institutions  of  higher 
education  through  the  use  of  technology 
and  networking  and  to  improve  library 
and  infonnation  services  provided  to 
them  by  public  and  nonprofit  private 
organizations.  Funds  may  also  be 
granted  to  conduct  research  or 
demonstration  projects  to  meet  special 
needs  in  using  technology  to  enhance 
library  and  ii^ormation  sciences. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Fadcnd  Regbter  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  write  or  call  the 
Department  of  Education  contact 
person. 
FOK  PURTHER  INFONMATION  CONTACT: 

Frank  Stevens  or  Louise  Sutherland, 
U.S.  Department  of  Education,  Office  of 
Education  Research  and  Improvement, 
Library  Programs.  555  New  jersey 
Avenue.  NW..  Room  402,  Washington, 
DC  20206-1430.  Telephone  (202)  357- 
6315. 
SUPPLEMENTARV  NIPOIHIATIOIC  On 

March  21, 1988,  the  Secretary  pubUshed 
a  notice  of  proposed  rulemaking  (NPRM] 
for  the  College  Library  Technology  and 
Cooperation  Grants  Program  in  the 
Federal  Register  53  FR  9246.  This  is  a 
new  program,  funded  for  the  first  time  in 
FY  1988.  The  proposed  rules  were 
drafted  with  input  from  national  library 
and  education  organizations.  Largely 
due  to  this  involvement  and  guidance, 
few  major  issues  have  been  raised  in 
response  to  the  NPRM.  Comments 
principally  addressed  areas  needing 
clarification;  these  required  only  minor 
editorial  changes.  Other  changes 
included  the  addition  of  the  minimum 
amount  to  be  awarded,  substitution  of 
more  accurate  names  for  two  of  the 
types  of  grants,  a  clearer  statement  of 
the  fiscal  responsibilities  of  the  grantee, 
and  the  addition  of  a  dissemination 
requirement  to  the  Research  and 
Demonstration  Grants. 


Analyris  of  Coatiineots  and  rfcangws 

In  raqranae  to  the  Secretaty's 
invitation  in  the  MPRM.  six  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  tlie 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  is  published  as  an  amwndix  to 
these  final  regulations.  Substantive 
issues  are  discussed  under  (he  sectkm  of 
the  regulations  to  which  they  pertain. 
Technical  and  other  minor  dianges  are 
not  addressed. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

intergovwnmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


:  of  Education  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
Kvhether  the  proposed  regulations  would 
require  transmission  of  infonnation  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  SubjecU  in  34  CFR  Part  779 

Colleges  and  universities.  Education. 
Grant  programs — education.  Libraries, 
Library  and  information  science. 
Libraries — resource  sharing,  Networii, 
Reporting  and  recordkeeping 
requirements. 


(Catalog  of  Federal  Domestic  Assistance 
Number  84.107.  College  Library  Technology 
and  Cooperation  Grants) 

Dated:  June  3a  1M8. 
WiUan  |.  BMHMtt. 
Secretary  of  Education. 

The  Secretary  amends  Tide  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  779  to  read  as  follows: 

PART  779-COLLEQE  UBRARY 
TECHNOLXMY  AND  COOPERATION 
GRANTS  PROGRAM 


779.1  What  is  the  College  Ubrary 
Technology  and  Cooperation  Grants 
Program 

779.2  What  Types  of  grants  does  tlie 
Secretary  provide? 

779.3  Who  is  eligible  for  an  award? 

779.4  What  activities  may  the  Secretary 
fund? 

779.5  What  priorities  may  the  Secretary 
establish? 

779Jt    What  regulations  apply? 

779.7  What  definitions  apply? 

779.8  What  is  the  time  period  for 
expenditun  of  grant  funds? 

9ubpert  B— How  Does  One  Apply  for  an 
Awarrt? 

779.10    How  does  sn  applicant  satisfy  the 
matching  requirement? 

8ubpart  C— How  Does  the  Secretary  Make 


77SJ0    How  does  the  Secretary  evaluate  an 

application? 
779.21    What  selection  criteria  does  the 

Secretary  use? 

Subpart  D-What  Conditions  Must  be  Met 
After  an  Award? 

779J0    What  agency  must  be  infonned  of 
activities  funded  by  this  program? 

Authority:  20  U.S.C.  1021  and  1047,  unless 
otherwise  noted. 

Subpart  A— General 

1779.1    Whet  Is  the  CoMege  Library 

Tof  hwnlnnw  and  Ctmiiei  allon  Qrants 


The  College  Library  Technology  and 
Cooperation  Grants  Program  provides 
grants  of  at  least  $15,000  for 
technological  equipment  and  other 
special  purposes  designed  to  encoiu-age 
the  use  of  technology  to  enhance  library 
resource  sharing. 

(Authority:  20  U.S.C  10«7) 

1779.2   What  typee  Of  grants  does  the 


Under  the  College  Library  Technology 
and  CoiH>eration  Grants  Program,  the 
Seoretaiy  shall  make  competitive 
awards  in  each  of  the  following  four 
types  of  grants: 
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(a)  Networking  Oraats.  These  grants 
are  designed  to  plan,  develop,  acquire, 
instaU,  maintain,  oi  replace 
technological  equip-nent  and  software 
neoessary  to  participate  in  net%vorks  for 
sharing  of  library  resources. 

(b)  Combinalion  Grants.  These  grants 
are  designed  to  establish  and  strengthen 
joint-use  library  facilities,  resources, 
software,  or  equipment 

(c)  Services  to  Institutions  Grants. 
These  grants  are  designed  to  establish, 
develop,  or  expand  programs  or  projects 
that  improve  die  ^antee's  service  to 
institutions  of  hi^er  education. 

(d)  Research  and  Demonstration 
Grants.  These  grants  are  designed  to 
conduct  researdi  or  demonstration 
projects  to  meet  specialized  national  or 
regional  needs  in  utilizing  technology  to 
enhance  library  and  information 
sciences. 

(Authority:  20  \iS.C  1047) 

i  779.3    Who  Is  siglbis  for  an  award? 

The  following  are  eli^ble  to  receive 
an  award  under  this  paogram: 

(a)  For  Networimig  Grants, 
institutions  of  hi^er  educ^on. 

tbj  For  Combination  Geants, 
combinations  of  institutions  of  higher 
education. 

(c)  For  Services  to  Institutions  Grants, 
public  or  nonprofit  private  oroanizatioaa 
(other  than  institutions  of  higher 
education)  that  provide  Ubrary -and 
information  services  to  faistituUons  fA 
higher  education  on  a  formal 
cooperative  basts. 

(d)  For  Research  and  Demonstration 
Grants,  institutions  of  higher  education. 

(Authority:  20  MSJC.  1047) 


97799 


§779.4   What acttvlHes nny the i 
fund? 

(aj  The  Secretary  awards  grants  imder 
this  program  to  enri)le  eligiUe  recipients 
to  develop -or  implement  activities  or 
services  dial  the  Secretaiy  detennines 
are  Hkeiy  to  cany  out  a  pwpese 
specified  in  1 7792. 

(b)  The  tsrpes  of  activities  or  services 
refened  to  m  paragraphia)  ef  Hds 
section  may  inchiite,  bat  are  not  limited 
to: 

(1)  Netwwkingaiembefaliip  fees  and 
expenses; 

(2)  Acquisition  of  equipment  and 
soppKes,  induing  computer  liardware 
and  software; 

(3)  TelecommuBicatians  expenses 

(4)  Salaries  of  praiect  pericinnBl; 

(5)  Evaluation  of  the  project:  and 
{8)  Dessemtnation  of  infonnation 

about  die  project 

(Authority:  90U&C  9047) 

Croas  RoCsnMK  (See  3«  CFR  Part  7«. 
Appendix  D.) 


(a)  Each  year,  the  Secretary  may  give 
priority  to  one  or  more  of  the  fear  types 
of  grants  listed  in  i  779.2. 

(bj  The  Secretary  announces  these 
priorities  m  a  notice  pubUshed  in  the 
Federal  Register. 

(Authority:  20U.S.C.  1047) 

Croas  ReffereiiBe:  (See  34  CFR  75.105 
Annual  priorities.) 

9779.6    Whatrsgulationsiyply? 

The  foflowing  regulations  apply  to  the 
College  Library  Technology  and 
Cooperation  Grants  lYograra:  ^ 

(a)  The  Education  Departaient 
Genecal  AdministratioB  Regulations 
(EDGARJ  in  34  CFR  Fart  74 
(Administration  of  Grants).  Part  75 
(Direct  Grant  I¥ogranu,),  Part  77 
Pefmitions  That  Apply  to  Department 
Re^datioas),  Pari  78  (Education  ^ipeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Departaaent  of  Education 
Programs  and  Activities). 

(bJ  The  feguialieas  in  this  Part  779. 

(AudMrity:  SO  U.S.C  1021) 


§7997 

(a)  Definitiom  in  EDGAIL  The 
following  tenns  used  in  this  part  i 
defined  in  34  cm  77.1: 


Applicant 

NonpfOnt  * 

AiipUcaliaa 

Pn¥Sl6 

Award 

Praieoi 

Cmtrael 

Praject  period 

EDGAR 

Public 

GtmiI 

Sea«t«y 

Grantee 

(b)  OeAerdle^iuCrans.  The  follewi^ 
dffiniHens  also  apply  to  this  part 

"Gsoibinatioa  of  institutions  of  Ingfaer 
education"  means — 

(1)  Tweor  more  institutions  of  higher 
education  that  have  entered  into  a 
formal  eooperattve  agreeaieat  far  the 
purpose  of  carrying  outa  oonnon 
objective:  or 

^  A  pnUic  or  nonprofit  private 
agency,  iMtpnliaWiwi  orinstitation 
designated  ercceated  by  a  group  of 

leffci^i  edntntioa  for  the 


jeatat 
obteotive  en  Aeir  Mbatf. 

"tetfteliea  of  Idfher  education'' 
means  a  paUic  or  nonprofit  private 
institatieaeC  higher  edacedon  as 
defiMd  te^CFR  iSBJX 

"loint-use"  means  ahered  {aoilities, 
reeeMfcea,  and  seruioss  of  awber 
institutioasef  a  oanbinetion  of 
institutions  of  lugber  education. 

••Ubrariaaship"  nieens  die  principles 
and  practieee  ef  library  and  inisnnaliDn 
science,  inriading  the  acquisition, 
organiaaliea  alorage,  retrieval  and 
dissemination  of  twfoiaiatioB  lesooroes. 


"Library  organisation  or  agency" 
means  a  public  or  nonprofit  private 
organizatiea  or  agency  that  provides 
lifanry  setvioes  orpragraais. 

'Yfetwotk"  nieens  a  system  of  shoring 
libraiy  resoerces  thst  is  developed, 
maintained,  or  operated  by  a  libraiy 
organization  or  ^ency  and  that 
possesses  diat  following  characteristics: 

(1)  The  system  is  primarily  or 
exclusively  used  by  other  library 
organizations  or  agencies. 

(2)  The  system  provides  users  with 
cooperative  services  or  activities 
beyond  traditional  interlibrary  loan 
services. 

(3)  The  system  is  not  restricted  in 
access  or  use  to  units,  departments, 
branches,  or  coo^xinents  tliat  are  pert  of 
the  library  fagenization  or  ageaqr 
sponsoring  the  system. 

(4)  The  qrstea)  is  constituted  under  a 
formal  written  instrument  that  descrities 
services,  activities,  and  aembersbip 
offered  by  the  ajTStem. 

(Authority:  20  tJ.S.C  1021) 
9779J 

Grant  bmds  for  diese  projects  may  be 
expended  over  a  three-year  period. 

(Authofi^:  20  (LSlC  WST] 

Subpart  B— Hoar  Dona  One  Apply  for 
anAarard? 

9779.10  How 


An  applicant  shall,  in  its  application, 
give  satisfactory  assurance  that  if  it  is 
selected  asa  graolee,  it  wiD — 

{aJ  Expend.  Car  the  seme  puiposes  as 
the  propose  for  which  the  grant  is  made, 
an  amount  not  less  thaa  aao  third  of  the 
grant  dariag  the  three  year  period  for 
fvbiofa  te  fraaft-is  aude;  end 

(hi  Mefae  Ihe  expenditare  from  &nds 
other  Ibaa  «Mds  received  under  Tide  H 
of  die  Hitler  Education  Act  of  198S. 

( Autiurity:  20  VSC 1047) 


9779J8 

nappNc 

(a)  Hie  Secretaty  uses  the  general 
seteoSoH  Mftetie  in  %  779:g^e)  and  die 
spedd  program  ertterm  in  {  77921(b)  to 
evaloate  applicBtioiis  for  new  grants. 

fbJHie  maximnm  possible  score  for 
the  general  criteria  is  09  points. 

(c)  The  maximum  possible  score  for   ■ 
the  specific  criteria  is  40  points. 

(Airifaari^  JB  I1S.C  laiT) 
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9  779.21    WImI  idcclkMi  ciIImIb  <109S  ttM 
Secretary  UM? 

(a)  General  selection  criteria.  An 
applicant  may  receive  up  to  60  points 
under  the  general  selection  criteria  in 
this  section,  for  each  type  of  grant  as 
follows: 

(1)  Project  description  {10  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  applicant's 
project,  including — 

(i)  A  concise  description  of  the 
project; 

(ii)  A  clear  statement  of  the  project 
objectives;  and 

(iii)  Evidence  of  adequate  planning. 

(2)  Plan  of  operation  (15  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  effectiveness  of  the  plan  of 
management  to  assure  proper  and 
efficient  administration  of  the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  piupose  of  the 
program;  and 

(iv)  The  quality  of  the  applicant's 
plans  to  use  its  resources  and  personnel 
to  achieve  each  objective. 

(3)  Quality  of  key  personnel  (15 
points).  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraph  (a)(3)(i)  and  (ii) 
of  this  section  will  commit  to  the  project; 
and 

(iv)  Key  personnel's  knowledge  of 
librarianship  and  library  technology. 

(4)  Budget  and  cost-effectiveness  (10 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(5)  Adequacy  of  resources  (5  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project  including  facilities, 
equipment,  and  supplies. 

(6)  Evaluation  plan  (5  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project  and 


(ii)  Are  objective  and  produce  data 
that  are  quantifiable.  Cross  Reference. 
(See  34  CFR  75.590  Evaluation  by  the 
grantee.) 

(b)  Special  program  criteria.  An 
applicant  may  receive  up  to  40  points 
under  the  special  program  criteria  in  this 
section  for  each  type  of  grant  as 
follows: 

(1)  Networking  Grants.  The  Secretary 
reviews  each  Networking  Grant 
application  to  determine  the  extent  to 
which — 

(i)  The  project  strengthens  the 
academic  programs  of  the  institution; 

(ii)  There  is  a  need  for  special 
assistance  as  evidenced  by  the  inability 
of  the  institution,  because  of  fiscal 
constraints,  institutional  size,  or  any 
other  factors — 

(A)  To  plan,  develop,  acquire,  install, 
maintain,  or  replace  technological 
equipment  with  its  existing  resources; 
and 

(B)  To  participate  in  resource-sharing 
networks; 

(iii)  There  is  evidence  of  commitment 
to  the  project,  capability  to  continue  the 
project,  and  the  likelihood  that  the 
applicant  will  build  upon  the  project 
when  the  grant  period  ends; 

(iv)  There  is  evidence  of  strong  and 
continuing  institutional  willingness  to 
share  library  resources  and  to 
participate  in  cooperative  arrangements 
with  other  libraries; 

(v)  The  project  would  increase  local, 
regional,  or  national  access  to  materials; 
and 

(vi)  The  applicant  possesses,  or  will 
possess,  after  an  award  of  a  grant  under 
this  program,  equipment  and  software 
compatible  with  that  of  other  members 
of  the  networic. 

(2)  Combination  Grants.  The 
Secretary  reviews  each  Combination 
Grant  application  to  determine  the 
extent  to  which — 

(i)  There  is  a  need  for  special 
assistance  as  evidenced  by  the  inability 
of  the  institution  to  establish  and 
strengthen  joint  use  of  library  facilities, 
resources,  or  equipment  with  its  existing 
resources  because  of  fiscal  constraints, 
institutional  size,  or  any  other  factors; 

(ii)  There  is  evidence  of  commitment 
to  the  project,  capability  to  continue  the 
project,  and  the  likelihood  that  the 
applicant  will  build  upon  the  project 
when  the  grant  period  ends; 

(iii)  There  is  evidence  of  willingness 
to  share  library  resources  and  to 
participate  in  cooperative  arrangements 
with  other  academic  libraries; 

(iv)  The  academic  programs  of  the 
institutions  of  higher  education 
described  in  the  application  would  be 
strengthened  by  the  project 


(v)  Local,  regional,  or  national 
academic  resource  sharing  would 
increase; 

(vi)  Project  equipment  and  software 
would  be  compatible  %vith  that  of  other 
academic  networks;  and 

(vii)  Technological  expertise  would  be 
shared  with  the  academic  library 
commimity. 

(3)  Services  to  Institutions  Grants. 
The  Secretary  reviews  each  Services  to 
Institutions  Grant  application  to 
determine  the  extent  to  which — 

(i)  The  project  would  establish, 
develop,  or  expand  local,  regional,  or 
national  resource-sharing  programs; 

(ii)  There  is  a  demonstrated  level  of 
support  from  institutions  of  higher 
education  that  the  project  is  needed  and 
desired; 

(iii)  There  is  evidence  of  the 
applicant's  commitment  to  the  project 
and  capability  to  continue  the  project 
and  of  the  likelihood  that  the  applicant 
will  build  upon  the  project  when  the 
grant  period  ends;  and 

(iv)  There  is  evidence  that  formal 
written  cooperative  agreements  to 
provide  library  and  information  services 
exist  between  the  applicant  and  the 
institutions  of  higher  education 
identified  in  the  application. 

(4)  Research  and  Demonstration 
Grants.  The  Secretary  reviews  each 
Research  and  Demonstration  Grant 
application  to  determine  the  extent  to 
which — 

(i)  The  applicant  proposes  an 
innovative  approach  in  utilizing 
technology  for  library  services; 

(ii)  There  is  evidence  from  library 
users,  library  educators,  or  library 
administrators  that  the  research  or 
demonstration  project  is  desirable; 

(iii)  The  project  meets  a  special 
national  or  regional  need  in  utilizing 
technology  to  enhance  library  or 
information  sciences; 

(iv)  The  project  was  developed  in 
consultation  with  leading  experts  and 
takes  account  of  current  research;  and 

(v)  The  applicant  provides  plans  to 
disseminate  the  results  of  the  project. 

(Authority:  20  U.S.C.  1047) 

(Approved  by  Office  of  Management  and 

Budget  under  control  nuinl>er  1850-0622.) 

Subpart  D-What  Conditions  Must  Be 
Met  after  an  Award? 

{779.30    What  agency  must tMlnfomMd  of 
activtties  funded  by  IMe  program? 

Each  applicant  that  receives  a  grant 
under  this  part  shall  annually  inform  the 
State  agency  designated  under  section 
1203  of  the  Higher  Education  Act,  as 
amended,  of  its  activities  under  this 
part 
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(Authority:  20  U.S.C  1022) 

Appendix — Analysis  of  Cammeiits  and 
Responses 

The  following  is  an  analysis  of 
comments  and  changes  in  the 
regulations  since  publication  of  the 
NPRM.  Substantive  issues  are  discussed 
under  the  headings  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes  are  not  addressed. 

The  College  Library  Technology  and 
Cooperation  Grants  Program 

Comment  Two  commenters. 
r^resenting  two  major  national  library 
constituencies,  suggested  that  the 
minimum  grant  award  amount  be 
included  in  1 779.1.  They  noted  that  this 
is  basic  program  information  and  would 
provide  consistency  with  section  241(b) 
of  the  Act 

Discussion:  The  omission  of  the 
minimum  grant  award  in  the  proposed 
regidations  was  inadvertent.  The 
Secretary  agrees  that  the  law  and  the 
regulations  should  be  consistent 

Change:  Section  779.1  has  been 
changed  in  accordance  with  the 
comments  and  the  law  to  read  "the 
College  Library  Technology  and 
Cooperation  Grants  Program  provides 
grants  of  at  least  $15,000  for 
technological  equipment  end  other 
special  purposes  designed  to  encourage 
the  use  of  technology  to  enhance  library 
resotuces  sharing." 

Types  of  Grants  Available 

Comment-  Three  commenters  sought 
clarification  of  die  intent  and  scope  of 
the  four  types  of  grants  available. 
For  Networking  ^uipment  Grants, 
they  suggested  that  the  intent  should  be 
to  target  hmds  on  new  networking 
initiatives  or  major  networking 
improvements  rather  Oian  on  continuing 
activities.  One  commenter  questioned 
whether  the  emphasis  in  this  category  is 
solely  on  the  purchase  of  equipment 
rather  than  participation  in, 
enhancement  of,  or  creation  of  new 
networks.  For  Joint-Use  Grants,  one 
commenter  sought  a  definition  of  the 
types  of  allowable  activities. 

Discussion:  With  regard  to 
Networking  Grants,  the  law  does  not 
state  that  new  networking  initiatives  or 
major  program  improvements  are  the 
only  fundable  activities  under  this 
category.  The  law  includes  maintenance 
of  techological  equipment  as  an  eligible 
activity  and,  in  doing  so,  provides  for 
special  assistance  for  ongoing  activities. 
llie  law  also  recognizes  the  planning, 
development  acquisition,  installation 
and  replacement  of  technological 
equipment,  and.  therefore,  applicants 
may  focus  their  projects  on  new 


netwoiicing  initiatives  or  major  program 
improvements,  if  they  so  desire. 
Similarly,  activities  other  than  the 
acquisition  of  equipment  are  allowable. 

In  fi  770.2(b),  the  name  "Joint-Use 
Grants"  requires  clarification.  The  focus 
of  the  statute  is  on  four  separate  types 
of  applicants  rather  than  four  separate 
types  of  activities.  The  law  states  that 
the  second  type  of  grant  is  for 
combinations  of  institutions  of  higher 
education  to  establish  and  strengthen 
joint-use  libraiy  facilities,  resources,  or 
equipment  Joint-use  means  shared 
facilities,  resources,  and  services  of 
member  institutions  of  a  combination  of 
institutions  of  higher  education. 

Change:  In  order  to  clarify  the  intent 
and  purpose  of  the  statute,  the  term 
"equipment"  is  deleted  from  the  tide  of 
the  first  type  of  grant  to  read 
"Networii^!ig  Grants."  To  clarify  the 
second  type  of  ^ant  the  name  is 
changed  to  "Combination  Grants". 

The  definition  of  "joint-use"  as 
described  above,  is  added  to  "What 
definitions  apply?."  at  §  779.7(b). 

EHgibilitf  for  an  Award 

Comment  In  S  779.3.  two  commenters 
noted  that  there  are  no  guidelines  as  to 
whether  an  institution  of  higher 
education  or  other  entity  can  be 
involved  in  more  than  one  grant  at  a 
time.  Their  opinion  is  that  an  institution 
of  higher  education  or  other  entity 
shoidid  administer  only  one  p'ant  at  a 
time,  with  possible  exceptions  in  the 
Services  to  Institutions  and  Research 
and  Demonstration  Grants  categories. 
They  also  questioned  whether  grantees 
can  have  overlapping  grants  in  several 
fiscal  years. 

Discussion:  Institutions  of  higher 
education  are  not  prechided  from 
applying  lor  both  Networking  Grants 
and  Research  and  Demonstration 
Grants,  nor  ^all  they  be  precluded  if 
they  are  also  parties  to  Combination 
Grants  projects.  Non-academic  entities 
are  only  eligible  in  the  Services  to 
Institutions  Grants  category  and, 
therefore,  would  not  be  involved  in  any 
other  grant  type.  Applicants  are  allowed 
to  apply  for  grants  in  each  fiscal  year 
provided  that  subsequent  grants  do  not 
replicate  existing  efforts. 

Change:  None.  Generally,  procedures 
governing  the  awarding  of  discretionary 
grants  are  found  in  Part  75  of  the 
Education  Department  General 
Administrative  Regulations  (EDGAR). 

Activities  the  Secretary  May  Fund 

Comment  All  of  the  commenters 
noted  that  the  term  "illustrative"  in 
S  779.4(b)  is  misleading  and  confusing. 
They  suggested  that  the  phrase  be 
changed  to  "examples  of  eligible 


activities."  They  noted  that  this  would 
also  be  more  ooosistent  %vith  the  law. 
They  qnestioaed  whether  specific 
activities,  such  as  support  for  the 
salaries  of  staff  mendiers  direcUy 
involved  in  the  project  are  fundable. 
Two  commenters  suggested  the  addition 
of  "campus  or  multi-campus  systems 
support  for  interfacing  with  hbrary 
networks"  as  an  eligible  activity. 

Discussion:  The  statute  does  not 
specifically  limit  the  types  of  eligible 
activities,  and  a  list  of  examples  would 
be  more  consistent  widi  die  law. 
Salaries  of  project  persomel  are 
allowable  as  described  m  34  CFR  Part 
74,  Appendix  D,  Part  L  Support  far 
campus  or  aralti-campuB  systems  is  not 
precluded  in  die  regulations  or  the  law 
and  dierefore,  is  an  allowable  activity. 

Change:  Section  779.4(b)  is  ciianged  to 
read,  "llie  types  of  activities  or  services 
refierred  to  in  paragraph  (a)  of  this 
section  may  inchide,  but  are  not  limited 
to."  In  f  779.4(b),  "Salaries  of  project 
persoMiel"  is  added  as  item  number 
four. 

Establishmeat  of  Priorities  by  the 
Secretary 

Comment  Several  commenters  were 
in  opposition  to  setting  priorities  for  the 
program  as  they  believe  the  content  of 
the  projects  proposed  by  die  applicants 
will  reflect  the  needs  and  priorities  of 
the  library  community.  They  noted  that 
setting  priorities  adds  unp^'edictability 
to  a  new  program  and  leaves  no  room 
for  libraries  to  plan  future  projects.  They 
also  questioned  upon  what  bases  the 
Secretary  will  establish  annual  priorities 
and  suggest  that  if  priorities  must  be 
set  die  Secretary  should  consult  with 
the  library  profession  before  doing  so. 

Discussion:  There  is  a  great  demand 
for  the  limited  funds  avaUable  under  this 
program  and  it  is  the  intent  of  the 
Secretary  to  allocate  the  available  funds 
in  the  most  productive  way  possible. 
The  Secretary  has  the  authority  under 
EDGAR,  in  S  75.105,  to  set  annual 
priorities,  if  he  so  desires.  In  the  course 
of  setting  priorities,  the  Secretary  will 
consider  input  from  the  profession,  the 
public  and  other  interested  parties. 

Change:  None. 

Comment  In  §  779.5(c),  three 
commenters  opposed  apportioning  funds 
in  each  category,  as  they  believe  this  is 
a  method  of  setting  priorities. 

Discussion:  As  discussed  above,  the 
Secretary  is  authorized  to  set  priorities. 
In  accordance  with  the  authority 
provided  in  EDGAR,  in  any  year  the 
Secretary  decides  to  set  priorities,  the 
apportionment  of  different  levels  of 
funds  in  each  category  will  be  the 
method  by  which  the  selected  priorities 
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will  be  implemented.  However,  the 
EDGAR  regulations  adequately  address 
the  procedures  and  proposed  9  779.5(c) 
is,  therefore,  unnecessary. 

Change:  Section  779.5(c)  has  been 
deleted. 

Assurances  Regarding  "Maintenance  of 
Effort" 

Comment:  Two  commenters  sought 
clarification  of  the  requirement  in 
§  779.10  regarding  what  is  referred  to  in 
the  Notice  of  Proposed  Rulemaking  as 
the  Maintenance  of  Effort  requirement. 
They  suggested  that  the  term  "matching" 
be  included  to  define  the  one-third 
applicant  contribution  requirement. 

Discussion:  The  requirement  in  the 
law  states  that  the  applicant  will  expend 
during  the  3-year  period  for  which  the 
grant  is  sought,  from  funds  other  than 
funds  received  under  this  title,  for  the 
same  purpose  as  such  grant,  an  amount 
from  such  other  sources  equal  to  not  less 
than  one-third  of  such  grant.  This 
contribution  is,  in  fact,  a  matching 
requirement.  The  Secretary,  however, 
wants  to  stress  that  it  is  a  one-third 
match  and  not  a  one  for  one  match  as  is 
the  case  with  most  matching 
requirements. 

Change:  To  clarify  the  intent  of  the 
statute,  9  779.10  has  been  changed  to 
read  "How  does  an  applicant  satisfy  the 
matching  requirement?"  This  reflects  the 
nature  of  the  statute  and  adds  to  the 
clarity  of  the  regulations. 

Selection  Criteria  the  Secretary  Uses 

Comment:  Two  commenters  were 
concerned  that  certain  projects  may 
take  more  than  three  years  to  become 
effective  due  to  the  complex  and  far 
reaching  nature  of  technological 
development.  They  suggested  that  these 
grants  should  include  support  for 
significant  steps  taken  toward  a  new 
level  of  sharing  resources,  and  further 
suggested  the  revision  of 
9  779.21(b)(l)(v)  to  read  "the  project 


would  increase  local,  regional  or 
national  access  to  materials,  or  would 
be  a  critical  and  identiflable  step  toward 
that  end." 

Discussion:  Congress  specifically 
made  provisions  for  the  complex  nature 
of  technological  projects  by  extending 
the  normal  grant  period  from  one  to 
three  years.  Three  years  is  sufficient 
time  to  achieve  the  program  purposes 
and  goals  under  the  Networking  Grant. 
This  does  not  preclude  start-up 
activities  or  planning  and  development, 
provided  that  a  program  purpose  is 
clearly  achieved  within  the  three  year 
timeframe. 

Change:  None. 

Comment:  Two  commenters  suggested 
the  addition  of  the  term  "software"  to 
9  779.21(b){l)(vi)  under  Networking 
Grants  and  9  779.21(b)(2)(vi)  under 
Combination  Grants  to  read  "the 
applicant  possesses  or  will  possess  .  .  . 
equipment  and  software  compatible 
with  that  of  other  members  of  the 
network"  and  "project  equipment  and 
software  would  be  compatible  with  that 
of  other  networks,"  respectively.  They 
felt  this  would  further  clarify  the  scope 
of  the  grants  and  add  consistency  to  the 
program. 

Discussion:  The  Secretary  agrees  that 
not  only  should  the  acquired  hardware 
be  compatible  but  also  the  software. 

Change:  The  term  "software"  has 
been  added  to  99  779.21(b)(l)(vi)  and 
779.21(b)(2)(vi),  and  for  consistency, 
software  is  also  added  to  9  779.2  (a)  and 
(b). 

Comment-  Under  subsection 
779.21(b)(4),  two  commenters  suggested 
the  addition  of  an  assurance  that  project 
results  of  Research  and  Demonstration 
Grants  will  be  widely  disseminated. 
They  believe  that  this  will  ensure  the 
widest  possible  benefits  from  federal 
support  of  research  and  demonstration 
activities. 

Discussion:  Dissemination  is  usually 
an  inherent  activity  in  Research  and 


Demonstration  projects,  but  the 
Secretary  agrees  that  there  should  be 
appropriate  and  widespread 
dissemination. 

Change:  The  following  is  added  under 
9  779.21(b)(4):  "(v)  The  applicant 
provides  plans  to  disseminate  the 
results  of  the  project." 

Agencies  Which  Must  Be  Informed  of 
Funded  Activities 

Comment  One  commenter  suggested 
that  in  9  779.30  an  additional  section  be 
added  that  would  require  the  applicant 
to  submit  a  copy  of  its  application  to  the 
State  Library  Administrative  Agency  for 
review  in  onler  to  make  comments 
which  the  Secretary  would  then  be 
obliged  to  take  under  consideration  in 
making  grant  awards.  The  commenter 
suggested  that  the  grants  awarded  from 
this  program  would  have  a  significant 
impact  on  the  other  state  programs. 

Discussion:  The  Department 
recognizes  that  the  State  Library 
Administrative  Agencies  would  like  to 
facilitate  coordination  of  networking 
activities  among  the  many  types  of 
libraries  in  their  states,  but  the 
Department  has  no  authority  to  require 
such  submission  of  applications.  The 
regulations  in  9  779.30  require  the 
applicant  to  inform  the  state  agency 
designated  imder  section  1203  of  the 
Higher  Education  Act  of  its  activities 
under  this  part.  Further,  this  program  is 
covered  under  Executive  Order  12372 
which  additionally  requires  that  the 
applicant  notify  the  State  Single  Point  of 
Contact  of  its  intent  to  apply.  In  those 
States  that  require  review  for  this 
program,  applications  are  to  be 
submitted  simultaneously  to  the  State 
Review  Process  and  the  U.S. 
Department  of  Education. 

Change:  None. 

[FR  Doc.  88-16038  Filed  7-15-88: 8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Reluil>iiitative  Services 

Handic^}ped  Special  Studies  Program; 
Notice  of  Final  Annual  Evaluation 
Priorities 

AGENCY:  Department  of  Education. 
ACTKHi:  Notice  of  final  annual 
evaluation  priorities. 

SUMMARY:  The  Secretary  announces 
annual  evaluation  priorities  for  the 
Handicapped  Special  Studies  program. 
These  studies  have  been  selected  to 
ensure  effective  use  of  program  funds 
and  to  meet  requirements  of  the 
Education  of  the  Handicapped  Act 
(EHA). 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  take  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFOraiATION  CONTACT: 

Linda  Glidewell,  Division  of  Innovation 
and  Development,  OfRce  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Switzer  Building,  Room  3511-M/S 
2313),  Washington,  DC  20202. 
Telephone:  (202)  732-1099. 

SUPPLEMENTARY  INFORMATION:  The 
Handicapped  Special  Studies  program, 
authorized  by  Section  618  of  Part  B  of 
the  Education  of  the  Handicapped  Act 
(EHA),  as  amended,  supports  studies  to 
evaluate  the  impact  of  the  Act,  including 
efforts  to  provide  a  free  appropriate 
public  education  and  early  intervention 
services  to  infants,  toddlers,  children 
and  youth  with  handicaps.  The  results  of 
these  studies  must  be  included  in  the 
annual  report  submitted  to  the  Congress 
by  the  Department. 

On  March  7, 1988.  the  Secretary 
published  a  notice  of  proposed  annual 
evaluation  priorities  for  this  program  in 
the  Federal  Register  at  53  PR  7294.  There 
is  no  difference  between  the  proposed 
priorities  and  these  Hnal  priorities. 

Public  Comment 

In  the  March  7  notice,  the  Secretary 
invited  comments  on  the  proposed 
annual  evaluation  priorities.  One 
comment  was  received  which 
enthusiastically  supported  Priority  2 
"Study  of  Anticipated  Services  for 
Students  with  Handicaps  Exiting  from 
School."  Except  for  minor  editorial 
revisions,  the  Secretary  has  made  no 
changes  in  these  final  annual  evaluation 
priorities  since  publication  of  the 
proposed  priorities. 


Priorities:  The  Secretary  announces 
priorities  under  the  Handicapped 
Special  Studies  Program,  CFDA  No. 
64.159,  for  fiscal  year  1988  applications. 
Under  priority  1,  the  Secretary  invites 
applications  for  cooperative  agreements 
to  support  certain  types  of  studies. 
Priority  2  will  also  be  addressed  through 
cooperative  agreements. 

Priority  1:  State  Agency/Federal 
Evaluation  Studies  Projects  (CFDA  No. 
84.15gA) 

This  priority  supports  evaluation 
studies  by  State  agencies  to  assess  the 
impact  and  effectiveness  of  activities 
assisted  under  the  Education  of  the 
Handicapped  Act.  Within  this  priority, 
the  Secretary  particularly  invites  studies 
that:  (1)  Assess  the  effect  of  State  and 
local  Hscal  policies  on  the  delivery  of 
pre-referral  services  and  special 
education  in  regular  classrooms  at  either 
the  elementary  or  secondary  school 
levels;  (2)  document  experiences  of 
special  education  students  after  they 
exit  secondary  school,  and  determine 
the  relationship  between  secondary 
programming  and  post-secondary 
outcomes;  (3)  evaluate  the  effect  of 
alternative  assessment  practices  on 
multilingual  and  limited  English 
speaking  children  and  youth;  and  (4) 
assess  program  effectiveness  and 
impact  through  utilization  of  student 
outcome  indicators.  In  accordance  with 
the  Education  Department  General 
Administrative  Regulations  (EDGAR.  34 
CFR  75.105(c)(1)),  applications  for 
studies  described  in  items  (1).  (2),  (3), 
and  (4)  will  not  receive  a  competitive  or 
absolute  preference  over  other 
applications  that  propose  evaluation 
studies  to  assess  the  impact  and 
effectiveness  of  activities  assisted  under 
the  Education  of  the  Handicapped  Act. 

Priority  2:  Study  of  Anticipated  Services 
for  Students  with  Handicaps  Exiting 
From  School  (CFDA  No.  84.159B) 

Section  618(b)(3)  of  the  Education  of 
the  Handicapped  Act  requires  the 
Secretary  to  report  annually  on  the 
number  of  handicapped  children  and 
youth  exiting  the  educational  system 
through  program  completion  or 
otherwise,  by  disability  category  and 
age,  and  anticipated  services  for  the 
next  year.  The  anticipated  services  data 
are  intended  to  provide  national  and 
State-level  information  for  planning  the 
adult  services  required  by  these  youths 
after  they  leave  school.  Data  to  respond 
to  this  requirement  have  been  collected 
through  reports  from  each  of  the  States. 
Most  States  gather  these  data  from  local 
school  districts.  However,  State 
educational  agencies  report  that  local 
educational  agency  staflf  have  difficulty 
inferring  the  type  or  nature  of 
anticipated  adult  services  individual 


youths  will  require.  Because  of  this 
difficulty,  the  Secretary  believes  that 
more  useful  information  for  adult 
service  planning  can  be  obtained  from 
information  on  the  characteristics  of 
exiting  students  from  which  adult 
service  needs  could  be  inferred. 

Under  this  priority,  the  Secretary 
supports  cooperative  agreements  to 
identify,  deHne  and  operationalize 
student  performance  indicators  and 
other  descriptive  indicators  (e.g.. 
reading  level,  mobility)  to  determine 
adult  service  needs.  Projects  must 
develop  an  array  of  indicators  related  to 
the  services  these  youths  will  require 
from  adult  service  agencies  to  Uve 
independently  and  achieve  gainful 
employment.  Indicators  must  be 
supported  by  research  findings, 
conceptual  rationales,  or  both.  Further, 
alternative  methods  of  measurement  for 
each  indicator  must  be  developed. 
Indicators  must  be  developed  in 
cooperation  with  State  adult  service 
agencies.  Projects  should  provide 
evidence  that  the  indicators  have 
signiticant  practical  utility  in  planning 
adult  services  for  students  with 
handicaps  exiting  from  school.  Finally, 
alternative  strategies  for  collecting  data 
on  these  indicators  on  a  State  by  State 
basis  need  to  be  specified.  These 
strategies  must  address  sampling  issues, 
the  burden  involved  in  collecting  the 
data,  instrument  administration,  data 
verification  and  data  aggregation  at 
State  and  national  levels,  and  issues 
related  to  periodic  (e.g.,  annual) 
collection  of  data.  The  Secretary  is 
particularly  interested  in  indicators  of 
in-school  as  well  as  out-of-school 
functioning  so  that  a  program  of  services 
can  be  designed  to  enhance  the 
effectiveness  of  the  individual  in 
educational,  home,  community,  and 
work  environments.  Performance 
indicators  on  students  with  a  wide  range 
of  limitations  and  disabilities  must  be 
addressed. 

These  projects  would  cumulatively 
provide  potential  designs  by  which 
schools,  rather  than  inferring  anticipated 
adult  service  needs,  could  provide 
relevant  student  performance 
characteristics  to  adult  service  agencies 
for  the  purpose  of  planning. 

(20  U.S.C.  1418) 

Dated:  June  30. 1968. 
WiiliaRi ).  Bennett 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.159;  Handicapped  Special  Studies 
Program) 

(FR  Doc.  88-16039  Filed  7-15-88:  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

iuly  1. 1988. 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014(e]  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  9^344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  First  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 

This  report  gives  the  status  as  of  July 
1. 1988.  of  22.dsferrals  contained  in  the 


three  special  messages  of  FY  1988.  There 
have  been  no  rescissions  proposed. 
These  messages  were  transmitted  to  the 
Congress  on  October  1  and  29. 1987.  and 
February  19, 1988. 

Rescissions  (Table  A  and  Attachment 

A) 

As  of  July  1, 1988,  there  were  no 
rescission  proposals  pending  before  the 
Congress. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  )uly  1. 1988,  $5,494.3  million  in 
budget  authority  was  being  deferred 
from  obligation.  Attachment  B  shows 
the  history  and  status  of  each  deferral    . 
jeperted.duriug-EY198t .--  — 


Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  deferrals  covered  by 
this  cumulative  report  are  printed  in  the 
Federal  Registers  listed  below: 
Vol.  52,  FR  p.  37739.  Thursday.  October 

8,1987 
Vol.  52,  FR  p.  42400,  Wednesday, 

November  4. 1987 
Vol.  S3,  FR  p.  6734.  Wednesday,  March 

2,1988 
fames  C.  Miller  III. 
Director. 

■HjUNQ  CODE  911«-*|.Jfl. 


TABLE  A 
STATUS  OF  1988  RESCISSIONS 


Rescissions  proposed  by  the  President , 

Accepted  by  the  Congress , 

Rejected  by  the  Congress , 

Pending  before  the  Congress , 

****************************** 


Amount 
(In  millions 
of  dollars) 

0 

0 

0 


TABLE  B 
STATUS  OF  1988  DEFERRALS 


Deferrals  proposed  by  the  President. 


Routine  Executive  releases  through  July  1,  1988 
(ONB/Agency  releases  of  $3,840  million  and 
cumulative  adjustments  of  $24.3  million) 


Amount 
(In  millions 
of  dollars) 

9,310.0 

-3,815.7 


Overturned  by  the  Congress, 


Currently  before  the  Congress, 


5,494.3 


Attachments 


UMI 


Attadannt  A  -  Status  of  Rescissions  -  Fisc^  y«ar  1968 


Aa  of  July  1,   1968 
Aaonts  in  thouaauids  of  Dollars 

Agency/Bureau/ Acootfit 


AsDunt  Aaount 

Previously  Currently  Dste  of       Aaaint         tmaxit  Oat*         OongreMionsl 

Rescission      Oonsidered  before  Message      Reacinded        rtode  Made               MXion 

Mater        by  Oongress  Qxigress                                              Available  AvailAl* 


tarn 


10 


Attadasnt  B  -  Status  of  Deferrals  -  Fi«cal  Year  1968 


S. 

9 

s 

i 


As  Of  July  1,   1968 
Monts  in  Thousands  of  Dollars 

Aeency/Buraau/Acoomt 


AsDunt           Ascunt  Oangres-                                                 Mount 

Itanaaittad  Ttansaitted                     QjMilative  sionally  Oongras-                          Deferrsd 

Deferral    Original      Subsequent  Date  of      GMQ/Agency  Required  eional  Qaulative       as  of 

■r      Mqusst            Oiange  Message        Releasee  Releasee  Action  Adjustants      7-1-88 


FU06  APPROPRIXTB)  TO  THE  PRSIDEMT 

International  Security  Assistance 

R>reign  allitary  ealee  credit D6B-20 

Bacnmic  skfjport  fund DB8-1 

oes-u 

Military  aasistanM DB&-21 

International  disaster  assistance 086-22 

Sfwcial  Maistance  for  OHitral  Assrica 
Prcaotion  of  stability  and  security  in 
Omtrai  AaNrica D8B-2 

OEPARman'  op  tatioMJasiL 

Rwest  Service 

ExfMnsea,   bcueh  dieposal 1)68-3 

D88-3U^ 

Tiiter  salvage  sales DB8-4 

Oooperative  mrk 08b-S 

Gifts,  donations,  and  baqueste  for  forest 

and  rangeland  research. 088-6 

OEPARIMBrr  OF  OOBSE  -  MILITAIQr 

Military  Oonetructicxi 

Military  oonstruction.  Defense 08&-7 

068-7A 

Pssdly  HDksing 

Family  housing.   Defense 086-8 

D68-aA 

DePARlMEMT  OP  OffBEE  -  CIVIL 

Wildlife  ODnservstion,  Military  RMezvations 

Wildlife  oonservation,  Defense 088-9 

06b-9A 


2,949,000 

2-19-86 

865,000 

40,000 

10-1-67 

1,960,727  2-19-88 

968,563 

608,186 

2-19-88 

310,001 

13,479 

2-19-88 

11,650 

1,000 


IM 


636 


10-1-87 


120,425 

10-1-87 

10,529  2-19-88 

300 

34,841 

10-1-67 

10,456 

628,025 

10-1-67 

157.084 

10-1-67 


900  10-1-67 

1,297,848  2-19-88 


51,015  10-1-87 

135,940  2-19-68 


10-1-87 
149  2-19-68 


60 


1,297,648 


186,955 


17,500      2,101.500 

1,012,144 

298. 1S5 

1,829 


1,000 


130.654 
24.365 

470,941 


900 


< 
M 

Z 
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o 
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2 

o 

5" 
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Mtactannt  B  -  Status  of  Osferrala  -  Fiacal  Yau:  1966 


i  > 


fm  of  JUly  1,    1968 
MDUtta  in  Viouaanda  of  Dsllara 

AQacy/Biiraau/Acaount 


ABont  Mcxnt 

Tranaaittea  Tranaaitted  Ouaulative 

Oitarral     Origuial       Subsequent  Date  of      CMB/Agancy 

Bt  CSvkiige  Meaaage        Releases 


ODograa- 
aiondlly 
Raquirad 

Reie 


imaKX. 
Oxigraa-  Deferred 

aional      OasUatiwa        aa  of 
Action      Mjuataanta      ''-1-66 


DOWRDBn'OF  Bocy 

RMar  MrKeting  Ntainiatration 
Alaaka  RMai  Mainiatiation,  C|>entian  and 

■Bintaittnce DeS-14 

Southeastsm  Raar  Aitainiatration, 

cparation  anl  aaintanance D6b-lS 

SouUwaatam  RMer  Mtoiniatration. 

Cperation  and  aaintanance OBB-lb 

OBb-l«A 
Haatam  Ar«a  RMer  Miinistration, 
Oanstruction.  rahabilitation.  opeiation 

and  BBintanance D88-17 

oeb-17A 

ceHurawr  cr  mum  mk>  hmmi  soivkzs 

Office  of  Aaaiatant  Secretary  for  HHlth 
Scientific  activitiaa  CKWxaeaa 

(apacial  foreign  currency  pcograa) 068-16 

OBh-lBfi 

Social  Sacurity  Mteuuatration 
LiBitaticn  on  aouniatrative  ajif  laua 

(oanstructiani DBS-10 

DSb-KA 

cePMaMDrr  or  justicz. 

Office  of  Juatioe  Pro^raas 
Qiam  victiaa  find DBS-19 

DEPNOOfr  at  SEKTC 

Bureau  tor  Rtfugee  Prograaa 
Uiitad  Stataa  aaergancy  refugee  and 
Bigraticn  aaaiatancc  fund,  executive DBB-11 

imtfntwr  or  iwwsPOiaKnoM 

ndaral  Mviaticn  Mtelniatration 
ncilitiae  and  aquifant  (Airport  and 
ainay  trust  fund) DBB-12 

oas-i2A 

iBMCDarr  or  Tw  TRASun 

office  of  Mvanue  Swrlng 
Ucal  IJ1.WIII— it  fiscal  aaslataroa  trust 

f  ml 066-13 

lOtHL.   tatUKS 

(FR  Doc.  88-18070  Filed  7-15-68;  8:45  am] 

MUMO  COM  31t041-C 


120 

10-29-87 

2.000 

10-29-67 

6.U0O 

10-29-87 
7.200     2-l»-8b 

774 

10-29-87 
2,426    2-19-68 

2.391 


6.171 


SS.ObO 


ii.ue 


2,933 


2.000 


3,200 


120 
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13,200 


10-29-87 
SW     2-19-tib 


10-1-87 
36  2-l»-68 


10-29-87 


6.800 


10-1-87 


2.960 


6,207 


8S.oac 


11.636 


879.049  10-1-87 

4SU.8S8  2-19-86 


10-1-87 


1.329.907 


2.933 


5.443.688      3.866.281 


3,839,963 


24,300       5,494,306 
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Monday 
July  18, 1988 


Part  VI 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Shortnose  and  Lost  River 
Suckers,  Houghton's  Goldenrod  and 
Pitcher's  Thistle;  Final  Rules 
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DEPARTMENT  OF  THE  INTERIOR 
Flah  and  WildHfe  Service 
50CFRPart17 

Endangered  and  Threatened  WHdHfe 
and  PlMMa;  Determination  of 
Endengered  Statue  for  tlie  Stwrtnose 
Sucker  and  Loet  River  Sudcer 

AOCNCV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 


:  The  Service  determines 
endangered  status  for  the  shortnose 
sucker  [Chasmistes  brevirostris)  and 
Lost  River  sucker  (Deltistes  luxatus), 
fishes  restricted  to  the  Klamath  Basin  of 
south-central  Oregon  and  north-central 
California.  Dams,  draining  of  marshes, 
diversion  of  rivers  and  dredging  of  lakes 
have  reduced  the  range  and  numbers  of 
both  species  by  more  than  95  percent. 
Remaining  populations  are  composed  of 
older  individuals  with  httle  or  no 
successful  recruitment  for  many  years. 
Both  species  are  jeopardized  by 
continued  loss  of  habitat,  hybridization 
with  more  common  closely  related 
species,  competition  and  predation  by 
exotic  species,  and  insularization  of 
remaining  habitats.  This  rule 
implements  the  protection  provided  by 
the  Endangered  Species  Act  of  1973,  as 
amended,  for  the  shortnose  sucker  and 
Lost  River  sucker. 
imcnve  date  August  17,  iges. 
ADORESSCS:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Lloyd  500  Building,  500  NE. 
Multnomah  Street,  Suite  169Z  Portland, 
Oregon  87232. 

pon  HiRTHEii  mromKATioN  contact: 
Mr.  Wayne  S.  White,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  Uoyd  500  Building.  500 
NE.  Multnomah  Street.  Suite  1602, 
Portland,  Oregon  07232  (503/231-6131  or 
FTS  429-6131). 
•UPPLEMENTARY  INFORMATION: 

Badcground 

Cope  (1879)  originally  described  the 
shortnose  sucker  (Chasmistes 
brevirostris)  and  Lost  River  sucker 
(Deltistes  luxatus)  from  Upper  Klamath 
Lake.  Oregon.  Later,  Gilbert  (1898)  and 
Evermann  and  Meek  (1898)  described 
two  other  species  of  Chasmistes  from 
the  same  lake.  A  careful  review  of  all 
available  specimens,  however, 
documented  that  brevirostris  is  the  only 
valid  species  of  Chasmistes  from  Upper 
Klamath  Lake  and  that  the  other  two 
"species"  were  merely  sex  or  condition 


variants  of  brevirostris  (Miller  and 
Smith  1S81). 

The  Lost  River  sucker  was  originally 
placed  in  tiia  genus  Chasmistea  by  cope 
(1879).  Deltistes,  a  monotypic  genus, 
was  erected  for  the  Lost  River  Mscker  in 
1896  based  on  the  delta-shaped  gill 
raliers  (Seale  1806).  In  addition  to  ttw 
deltoid,  short  gill  rakers,  the  Lost  River 
sucker  is  characterized  by  subtenninal 
mouth,  small  hump  on  the  snout  (at  least 
in  preserved  specimens),  and  large  size 
of  adults  (ca.  10  lbs.).  The  primary 
morphological  characters  that 
distinguish  the  shortnose  sucker  from 
other  species  of  Chasmistes  inchsde  ttie 
presence  of  a  terminal,  oblique  mouth 
with  weak  or  no  papillae  on  the  Ups. 
Scales  are  small,  with  65  to  79  in  die 
lateral  line  and  21  to  25  around  the 
caudal  peduncle  (Miller  and  Soiidi  1981). 

Upper  Klamath  Lake  and  its 
tributaries  are  now  the  primary  refbgs 
for  both  the  Lost  River  and  shoitnose 
suckers.  A  substantial  population  of 
shortnose  suckers  occurs  in  Copco 
Reservoir  on  the  Klamath  River,  but  the 
Lost  River  sucker  population  has 
practically  been  eliminated  there  (Beak 
Consultants  1987).  Remnant  or  hi|^y 
hybridized  populations  of  these  two 
species  occur  in  the  Lost  River  system 
and  other  n«aii»y  areas. 

In  addition  to  Upper  Klamath  Lake. 
Copco  Reservoir,  and  their  tributary 
streams,  shortnose  suckers  and  Lost 
River  suckers  have  been  collected  from 
Iron  Gate  Reservoir,  California 
(California  Dept.  of  Fish  and  Game 
1980).  J.C  Boyle  Reservoir,  Oregon  Heff 
S.  Ziller.  pers.  coaun.)  and  Clear  Lake 
Reservoir,  California  (Coots  1966.  Loch 
et  al.  1975).  Additionally,  shortnose 
suckers  have  been  collected  from  Lake 
of  the  Woods,  Oregon  (Andreasen 
1975a].  The  Lost  River  sucker  also  was 
known  from  Sheepy  Lake.  Lower 
Klamath  Lake  and  Tule  Lake  in 
California  (Coots  1965). 

The  pc^tulations  of  shortnose  and  Lost 
River  sudcers  in  Copco  and  Iron  Gate 
Reservoirs  may  have  resulted  from  drift 
of  individuals  downstream  in  the 
idamath  River  from  Upper  Klamath 
Lake.  Specimens  of  shortnose  suckers 
collected  from  Copco  Reservoir  in  1962. 
1978  and  1979  were  introgressed  widi 
the  Klamath  smallscale  sucker 
(Catostomus  rimiculus)  (Miller  and 
Smith  1961).  Nonetheless,  Miller  and 
Smith  (1961)  regarded  the  Copco 
Reservoir  population  as  consisting  of  a 
"relatively  intact  gene  pool  of 
Chasmistes  brevirostris."  A  few 
shortnose  suckers  have  recently  been 
collected  from  J.C.  Boyle  Reservoir, 
located  along  the  Klamath  River 
between  Upper  Klamath  Lake  and 
Copco  Reservoir.  The  status  of  tUs 


population,  which  appears  quite  small. 
is  enceriain.  Other  reaches  of  the 
Klamath  River  between  Copco  Reservoir 
sod  Upper  Klamath  Lake  also  may 
herbor  small  remnant  populations  of 
both  species.  The  remaining  populations 
of  shortnose  suckers  have  not  fared  as 
well.  The  Lake  of  the  Woods  population 
was  lost  in  1952  during  a  fish 
eredicadon  program  aimed  at  removing 
cerp  end  perch  from  the  lake 
(Asidreasen  1975a).  The  Clear  Lake 
Reservoir  population  of  shortnose 
suckers  shows  evidence  of  extensive 
hybridization  with  the  Klamath 
Iwgescale  sucker  (Catostomus  snyderi) 
(Williams  et  al.  1985),  but  further  work 
is  needed  to  precisely  determine  the 
genetic  constitution  of  suckers  in  this 
system. 

A  few  Lost  River  suckers  have  been 
effected  from  J.C.  Boyle  Reservoir  in 
tiie  IGamath  River  between  Upper 
Klamath  Lake  and  Copco  Reservoir  (Jeff 
SL  Ziller,  pers.  comm.).  Only  one  Lost 
River  sucker  was  collected  from  Copco 
Reservoir  in  1987  despite  intensive 
collection  efforts  (Beak  Consultants 
1087).  Populations  of  Lost  River  suckers 
in  Sheepy  Lake.  Lower  Klamath  Lake 
and  Tule  Lake  were  lost  after  1924, 
when  the  lakes  were  drained  for  farming 
(Moyle  1976).  Prior  to  1924,  large 
numbers  of  Lost  River  suckers  were 
taken  from  Sheepy  Creek,  the  spawning 
stream  tributary  to  Sheepy  Lake,  for 
huetan  consumption  and  livestock  feed 
(Coots  1fl65).  The  Clear  Lake  Reservoir 
population  of  Lost  River  suckers  is  the 
last  known  remnant  of  the  species  in  the 
Lost  River  system.  The  population  in 
Clear  Lake  Reservoir  is  small  and 
suffers  from  large  numbers  of  exotic 
species  and  lack  of  sufficient  spawning 
area  (Koch  et  al.  1975). 

The  primary  factors  in  the  widespread 
decline  of  the  shortnose  sucker  and  Lost 
River  sucker  have  included  damming  of 
rivers,  instream  flow  diversion,  draining 
of  marshes,  dredging  of  Upper  Klamath 
Lake  and  other  forms  of  water 
manipulation.  Dams  have  been 
particularly  destructive  in  that  they 
have  blocked  spawning  runs  of  the  fish 
and  facilitated  hybridization  with  other 
types  of  suckers  in  the  dam's  tailwaters. 
Aldiough  the  construction  of  large 
reservoirs  may  provide  suitable  feeding 
and  resting  habitat  for  these  lacustrine 
species,  the  reservoirs  often  lack  long 
stretches  of  large  inflowing  rivers  that 
are  necessary  for  successfiil  spawning. 
Sadi  is  the  case  in  Clear  Lake  Reservoir, 
where  small  intermittent  creeks  are  the 
only  hebitat  that  remains  for  spawning 
attempts. 

Survey  work  performed  in  1984-1986 
by  the  Oregon  Department  of  Fish  and 
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Wiklbfe.  The  Klamath  Tribe,  end  die 
Service  have  shown  drastic  declines  in 
the  largest  remaining  populatioas  of 
both  species  in  Upper  Klamath  Lake 
(Bienz  end  Zillo-.  ms.).  During  the  1964 
survey,  the  populetion  of  riionrtnose 
suckers  moving  out  of  Upper  Klamath 
Lake  in  the  spawning  run  was  estimated 
at  2.650  tndividiwls.  The  1965  and  1966 
surveys  found  too  few  sbmtnosc  suckers 
to  accurately  estiaiete  die  population 
size.  The  catch  per  unit  effort  of 
shortnose  suckers  declined  34  percent 
between  the  1964  and  1985  spawning 
runs.  In  1986,  catch  per  effort  statistics 
yielded  74  percent  decrease  in  the 
spatvning  run  mdien  compared  to  1985. 
Although  the  population  levels  of  the 
Loet  River  sucker  have  remained 
substantially  above  those  critically  low 
levels  observed  for  the  shortnose.  the 
overall  decline  has  been  equally 
precipitous.  In  1964.  a  population  of 
23.123  Lost  River  sudcers  was  estimated 
in  the  Upper  Klamath  Lake  spawning 
run.  By  the  1985  spewnkig  run.  the 
population  had  declined  to  11.861  (Bienz 
and  Ziller.  ms.).  Although  the  shortnose 
sucker  and  Lost  River  sucker  are  long- 
lived  (up  to  at  least  43  years  in  the  latter 
species),  the  drastic  decline  can  be 
explained  by  lack  of  successful 
spavniing.  Nk)  significant  recruitment  of 
young  into  the  populations  has  occurred 
for  approximately  18  years  (Scoppettone 
1986). 

The  Service  included  both  (he  Lost 
River  and  shortnose  suckers  in  category 
2  of  its  December  3a  1982. 
comprehensive  notice  of  review  (47  FR 
58954)  of  vertebrate  species  under 
consideration  for  listing  as  endangered 
or  threatened.  Category  2  includes  those 
species  for  which  information  indicates 
that  proposing  to  list  as  endangered  or 
threatened  is  pos^ly  appropriate  but 
for  which  adcUtional  data  are  needed. 
These  two  suckers  were  maintained  in 
the  September  18, 1985,  update  (50  FR 
37958)  of  the  1982  notice.  Surveys 
conducted  since  1984  provided  the 
additional  information  on  which  to  base 
a  proposed  rule.  The  shortnose  sudcer 
and  Lost  River  sudcer  were  proposed  as 
endangered  species  on  August  26, 1987 
(52  FR  32145-32149)  in  accordance  with 
secticm  4(b)  of  the  Endangered  Species 
Act  of  1973.  as  amended. 

Summary  of  Coaanieiits  end 
Re 


In  the  August  26. 1967,  proposed  rule 
(52  FR  32146-32149)  end  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  e  fteel  rule.  AppKHwiate 
State  agoides.  county  governments,  dty 
governments.  Federal  agencies. 


sdentific  organizatians.  and  odier 
interested  perties  were  contacted  and 
requested  to  commenL  Newspaper 
notices  inviting  pidilic  comments  were 
pubHshrd  in  t)^  Ashland  Tidings 
(Sqptendier  22. 1967),  Medford  Mail 
Ttibaae  (September  22. 1967).  Redding 
Reooni-SearchUght  [September  22, 
1887).  Kiamath  PallsHeraJdSrNems 
(September  20, 1967).  The  Oregonian 
(September  20, 1987),  and  Siskiyou 
News  (September  20. 1987). 

A  total  of  13  written  comments  were 
received  during  the  60-day  comment 
period  following  publication  ot  the 
proposed  rule.  Conaaeata  were 
submitted  by  two  Federal  agendes.  two 
State  agendes,  one  Indian  tribe,  one 
City  government,  five  conservation 
organizations,  and  two  private  parties. 
Twelve  responses  supplied  listing  and 
one  response  expressed  no  opinion 
regarding  the  listing.  No  comments  in 
oppositim  to  the  listing  were  received. 
The  City  of  Klamath  FaUs  took  no 
position  regarding  the  listing,  but  offered 
results  of  studies  on  the  potential  impact 
of  the  pr(q>osed  Salt  Caves 
Hydroelectric  Projed  on  both  specaes.  It 
is  the  opinion  of  the  City  that  the  project 
would  not  impact  either  ^>ecies. 
however,  data  to  support  this  position 
are  lacking.  Government  agendes 
writing  to  express  their  support  for  the 
listing  indacled  the  U.S.  Forest  Service. 
Bureau  of  Land  Management,  California 
Department  of  Ksh  and  Game,  and 
Oregon  Department  of  Fish  and  Wildlife. 

In  addition  to  voicing  support  for  the 
listing.  The  Klamath  Tribe,  Desert  Fishes 
Council,  Rogue  Chapter  of  the  ^erra 
Club,  and  Save  our  Klamath  River  also 
stated  their  bebef  that  critical  habitat 
should  be  offidally  designated  for  both 
species.  The  critical  habitat  designation 
is  discussed  below. 

Additional  data  an  the  decline  of  the 
shortnose  sucker  and  Lost  River  sudcer 
were  provided  by  The  Klttmath  Tribe, 
California  Department  of  Pish  and 
Game,  Oregon  Department  of  Fish  and 
WildUfe,  and  an  independent  biologist 
famiKar  with  the  species.  As 
appropriate,  this  additional  information 
was  incorporated  into  this  final  rule. 

Summary  of  Factors  Affecting  the  • 
Spedes 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  shortnose  sucker  and  Lost  River 
sucker  should  be  classified  as 
endangered  species.  Procedures  found  at 
section  4(aHl)  of  the  Endangered 
Spedes  Act  (16  U.S.C  1531  et  seq.)  end 
r^ations  (50  CFR  Port  424) 
proamlgated  to  impiemoit  the  bating 
provisions  ^  the  Act  were  followed.  A 


species  may  be  detennined  to  be  on 
endangered  or  threatened  spedes  due  to 
one  or  more  of  the  five  facrtors  described 
in  section  4(s)(l).  These  factors  and 
their  application  to  the  shortnose  sucker 
(Chasmistes  brevirostris  and  Loet  River 
sucker  (Pehistes  kauttus)  are  as  follows: 

A.  The  presatt  or  threatened 
destruction,  modificatioR,-or  curtailment 
of  its  habitat  or  range.  Initial  biolaigical 
surveys  of  the  Klamath  Basin  indicated 
the  presence  of  large  popnlatiaas  of 
fishes,  and  suckers  tai  porticulm'  (Cope 
1879,  Gilliert  1888).  Spawning  runs  of 
suckers  from  Upper  Klamath  Lake  were 
large  enough  to  provide  a  major  food 
source  for  Indians  and  local  settlov.  The 
shortnose  sucker  end  Lost  River  sucker 
were  staples  in  the  diet  of  the  Klamath 
Indians  for  thousamb  of  years  (Charles 
E.  Kin^Nil.  pers.  connn.).  In  the  lete 
laeo's,  a  cmaiery  was  operated  for 
commerdal  harvest  of  die  Lost  River 
sucker  on  the  Loet  River  neer  dene, 
Oregon  (Howe  KM).  Bven  through  the 
1960's  and  1970's,  runs  of  sockeiB 
moving  from  Upper  Klemeth  Lake  up 
into  die  Wdlieneon  and  Spragne  Rivers 
were  great  enon^  to  pnn^de  e  major 
spml  fishery  that  annually  attracted 
many  pe<^^  from  dmoghoot  the  West 
(Bienz  and  ZiDer,  ms.;  John  Fortune, 
pers.  comm.).  Hie  pdmory  spedes  was 
the  larger  Lost  River  suckier.  locally 
known  as  mullet,  bat  significant 
numbers  of  shmtaose  sudcers  also 
occurred  in  the  runs.  During 
the  pest  years,  however.  The 
Klamath  Tribe  and  local  biolo^sts  have 
been  so  alarmed  by  the  populatfon 
decline  idlmdi  sudcers  that  in  1987,  the 
Oregon  Pish  and  Wildlife  Commission 
dowd  the  fishery  for  both  spedes  and 
place  diem  on  the  State's  list  of 
protected  spedes. 

Causes  of  the  declines  are  varied  and 
not  fully  understood  Qeeriy,  there  has 
been  a  drastic  reduction  in  spawning 
•access.  Recent  data  show  that  neither 
spedes  of  sucker  has  successfully 
spswned  in  Oregon  for  approximately 
18  yecus  (Bienz  and  ZaUet,  ms.; 
Scoppettone  1966).  Similar  results  have 
recently  been  obtained  for  populations 
of  bodi  spedes  in  Copco  Reservoir. 
California  (Beak  Consuhanto  1967).  Most 
of  the  spewing  habitat  for  the  shortnose 
sucker  and  Lcwt  River  sucker  in  the 
Upper  Klamath  Lake  drainage  has  been 
lost.  The  pcnnary  factor  may  have  been 
the  constructioDof  the  ^wagne  River 
Dam  at  Chiloquin,  Oregon.  The  dam  is 
located  just  upstream  ot  the  ynncrtion  of 
the  Spragne  end  WiOiemsoo  Rivers  and 
probably  diniBeted  more  than  95 
percent  td  the  histoicel  spawning 
habitat  Neither  the  shortnose  sucker 
nor  Lost  River  sudcer  spawn  in  the 


27132  Federal  Register  /  Vol.  53.  No.  137  /  Monday.  July  18.  1988  /  Rules  and  Regulations 


Williamson  River  upstream  of  its 
confluence  with  the  Sprague.  Fish 
ladders  have  been  constructed  at 
various  times  on  the  Sprague  River  Dam 
but  Uieir  effectiveness  in  facilitating 
movement  of  suckers  around  the 
structure  has  been  minimal  to  non- 
existent because,  although  these  suckers 
are  strdhg-swiminers,  tfaeirteaping 
ability  is  greatly  limited.  Any 
successfully-spawned  larvae  may  be 
diverted  into  agricultural  fields  by 
unscreened  irrigation  pumps  and 
diversions.  Minor  secondary  spawning 
occurred  in  the  larger  springs  that  flow 
from  along  the  shores  of  Upper  Klamath 
Lake.  However,  the  usefulness  of  these 
spawning  areas  along  the  east  shore  of 
the  lake  was  lost  when  a  railroad  was 
constructed  and  riprap  was  used  to  fill 
in  the  springs.  Further  problems  may 
have  been  caused  by  decreases  in  water 
quality  diat  result  bom  timber  harvest, 
dredging  activities,  removal  of  riparian 
vegetation  and  livestock  grazing. 

B.  Ovarutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Prior  to  1987,  Oregon  State 
law  allowed  a  snag  fishery  for  the  Lost 
River  sucker.  In  1987,  the  Oregon  Fish 
and  Game  Commission  removed  both 
species  from  the  list  of  fishes  in  the 
State  that  may  be  harvested.  The 
shortnose  sucker  was  incidentally  taken 
each  spring  during  its  spawning  runs  by 
sport  fishermen  snagging  the  larger  Lost 
River  sucker.  In  the  1985  sport  fishery. 
Lost  River  suckers  comprised  82  percent 
of  the  catch,  whereas  shortnose  and 
Klamath  largescale  accounted  for  3  and 
6  percent,  respectively  (Bienz  and  Ziller. 
ms.).  Prior  to  recent  population  declines, 
some  recreational  take  of  the  shortnose 
sucker  and  Lost  River  sucker  was 
acceptable.  No  commercial  take  is 
known.  It  should  be  noted  that  neariy  all 
scientific  data  has  been  obtained  from 
fish  collected  in  natural  die-offs  (see 
Factor  E,  below),  or  during  sport  fishing. 
High  mortality  of  the  shortnose  sucker 
occurred  during  a  recent  study  at  Copco 
Reservoir  (Beak  Consultants  1987), 
indicating  that  great  care  should  be 
taken  in  future  studies  of  these  species. 

C.  Disease  orpredation.  Exotic  fishes 
have  been  stocked  into  the  Klamath 
Basin  and  have  played  some  role  in  the 
decline  of  the  shortnose  sucker  and  Lost 
River  sucker.  In  addition  to  preying  on 
young  suckers,  such  exotic  species  can 
serve  as  sources  of  parasites  and/or 
diseases. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Recent  action 
by  the  State  of  Oregon  to  remove  the 
shortnose  sucker  and  Lost  River  sucker 
from  the  list  of  fishes  that  may  be 
harvested,  and  place  both  species  on  the 


State's  list  of  protected  species  has 
improved  the  adequacy  of  regulations  to 
protect  these  species.  California  State 
Law  lists  the  shortnose  sucker  and  Lost 
River  sucker  as  endangered.  Although 
the  California  Endangered  Species  Act 
has  provisions  for  State  agencies  to 
consult  with  the  California  Department 
of  Fish  and  Game  on  projects  affecting 
State-listed  species,  neither  State  law 
protects  habitat  of  the  species  from 
projects  that  are  permitted,  funded  or 
carried-out  by  Federal  agencies. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Hybridization  with  the  Klamath 
largescale  and  Klamath  smallscale 
suckers  has  been  recognized  as  a 
problem  in  maintaining  the  genetic 
purity  of  shortnose  sucker  populations 
(Miller  and  Smith  1961,  Williams  et  al. 
1985).  Similarly,  hybridization  between 
the  Klamath  largescale  sucker  and  Lost 
River  sucker  has  been  reported  in  Upper 
Klamath  Lake  (Andreasen  1975a). 
Although  hybridization  occurs  naturally 
between  many  species  of  suckers 
(family  Catostomidae),  increased 
incidence  of  hybridization  occurs  if  one 
of  the  parental  species  experiences  a 
major  population  decline,  as  in  the  case 
of  the  shortnose  sucker.  Further 
hybridization  is  facilitated  by  dams  that 
block  spawning  runs  and  force 
individuals  of  closely  related  species  to 
spawn  in  mass  in  the  dam's  tail  waters. 
Spawning  of  4he  shortnose.  Lost  River 
and  Uamath  largescale  sucker  occurs 
below  the  Sprague  River  Dam  at 
Chiloquin. 

An  additional  source  of  mortality  is 
late-summer  die-offs  in  Upper  Klamath 
Lake.  A  major  die-off  of  Lost  River  and 
shortnose  suckers  was  observed  during 
1986  that  resulted  bom  blue-green  algal 
blooms  (genus  Aphanizomenon) 
(Scoppettone  1986).  Sucker  die-offs  do 
not  occur  every  year,  but  may  occur  in 
dry  or  particulary  hot  years.  Pollution  of 
the  lake  and  decreased  summer  inflows, 
perhaps  caused  by  diversion  of  water 
for  agricultural  purposes,  aggravate  this 
phenomenon. 

The  presence  of  exotics,  such  as 
fathead  minnows  [Pimephales 
promelas)  and  yellow  perch  {Perca 
flavescens).  may  inhibit  recovery. 
Fathead  minnows  were  first 
documented  in  the  Klamath  River 
system  during  1974  and  have  now 
spread  into  Upper  Klamath  Lake,  where 
they  have  become  abundant  (Andreasen 
ig75b;  Jefl  S.  Ziller,  pers.  coram.).  The 
minnows  may  compete  with  the  native 
suckers  for  food.  Periiaps  in  response  to 
the  increased  number  of  fathead 
minnows,  the  yellow  perch  population  in 
Upper  Klamadi  Lake  has  increased 


lecendy  (Jeff  S.  Ziller,  pers.  comm.).  The 
perch  are  potential  predators  on  larval 
suckers  and  may  be  a  major  factor  in 
preventing  any  young  suckers  from 
being  recruited  into  the  population. 
Exotic  fishes  in  the  Lost  River  system 
include  bullheads  [Ictalurus  spp.), 
largemouth  bass  [Micreptems 
salmoides],  crappie  (Pomoxis  sp.),  green 
sunfish  (Lepomis  cyanellus],  and 
Sacramento  perch  (Archoplites 
interruptus)  (Koch  et  al.  1975;  lack  E. 
Williams,  pers.  obs.). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  availabe  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  the 
shortnose  and  Lost  River  suckers  as 
endangered.  Threatened  status  would 
not  adequately  reflect  the  sharp  decline 
of  either  species,  lack  of  recruitment,  or 
the  continued  threat  to  remaining 
habitat  fragments.  Critical  habitat  is  not 
being  designated  for  this  species  at  this 
time  for  reasons  discussed  below. 

Critical  HabiUt 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be^ndangersd— 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  or  determinable  for  these 
species  at  this  time.  As  noted  in  Factor 
"A"  of  the  above  "Summary  of  Factors 
Affecting  the  species"  much  of  the 
historic  spawning  grounds  of  the  Upper 
Klamath  Lake  population  is  no  longer 
accessible  because  a  dam  blocks  the 
spawning  run  near  the  confluence  of  the 
Sprague  and  Williamson  Rivers. 
Similarly,  dams  on  the  Klamath  River 
downstream  of  Upper  Klamath  Lake 
have  eliminated  or  blocked  access  to 
spawning  habitat  Therefore, 
determining  the  boundaries  of  areas  to 
be  included  as  critical  habitat  is 
difficult  Further,  agency  personnel  are 
well-aware  of  the  distribution  of  both 
species  through  the  Klamath  Basin 
Sucker  Interagency  Working  Group. 
Litde  additional  benefits  of  notification 
of  the  species  presence  would  be 
achieved  through  critical  habitat 
designation.  Because  of  these  factors, 
the  Service  finds  that  the  determination 
of  critical  habitat  cannot  be  made  at  this 
time. 

Available  Conaervatioa  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
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Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  iad  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  "The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  tlw 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  eiwure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  actions  that  may  affect  the 
shortnose  sucker  and  Lost  River  sucker 
are  issuances  of  Uncenses  or  permits  for 
dam  projects  by  the  Federal  Energy 
Regulatory  Commission:  grazing  or 
timber  harvesting  practices  on  Forest 
Service  land  in  the  Upper  Klamath  Lake 
and  Clear  Lake  Reservoir  watersheds; 
and  agreements,  leases,  or  other 
arrangements  between  the  Klamath 
Tribe  and  local  irrigation  interests  that 
would  result  in  the  diversion  of  water 
from  the  Williamson  or  Sprague  Rivers; 
and  management  of  canals  and 
diversion  structures  by  the  Bureau  of 
Reclamation.  Permitting  activities  of  the 
Army  Corps  of  Engineers  pursuant  to 
section  404  of  the  Clean  Water  Act  or 
section  10  of  the  River  and  Harbor  Act 
also  may  be  affected. 

The  Act  implementing  regulations 
found  at  50  OH  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  would  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  ship  in  interstate  commerce  in 
the  course  of  a  commercial  activity,  or 


sell  or  offer  for  sale  in  interstate  or 
foreign  commerce  any  listed  species.  It 
also  is  illegal  to  possess,  sell,  deliver, 
carry,  transport  or  ship  any  such 
wilcQife  that  has  been  taken  illegally. 
Certain  exceptions  apply  to  agents  of 
the  Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  fish  or  wildlife  8i>ecies 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  In  some  instances,  permits 
may  be  issued  during  a  specified  period 
of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

NatioBal  Eavironniental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Enviroimiental 
Assessment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a]  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  detennination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (46  FR  49244). 
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(telephone  916/752-7703). 

List  of  Subjects  in  56  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  maaunals,  Mants 
(agricultiue). 

RegidatioBS  PromulgatioD 

Accordingly,  Part  17,  Subchapter  B  of 
Chancer  L  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17-{AMENDED] 

1.  The  authority  citation  for  Part  17 
continwes  to  read  as  follows: 

Anthotity:  Pub.  L  93-205, 87  Stat.  884:  Ptb. 
L  94-3Sa  90  Stat  911:  Pub.  L  95-632.  S2  Stat 
3751;  Pub.  L.  96-lSS,  93  Slat  1225;  Pub.  L.  97- 
304,  96  Stat  1411  (16  VS.C.  1531  et  se<}.\;  Pttb. 
L.  99-625, 100  Stat.  3500  (1986),  unless 
otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  die 
following,  in  alphabetical  order,  under 
"Fishes"  to  the  List  of  Endangered  and 
Threatened  Wikllife: 


§  17.11 


W  *  * 
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Dated:  |une  27, 1888. 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  88-18062  Filed  7-15-S8;  8:45  amj 

aiLUNQ  CODE  431»-t»-« 


SOCFRPartI? 

Endanoared  and  Threatened  Wildlife 
and  Planta;  Determination  of 
Threatened  Stataia  for  JBoMago 
HouQhtonil  (Houghton's  Qoldenrod) 

AOCMCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Service  determines 
threatened  status  for  Solidago 
houghtonii  (Houghton's  goldenrod],  a 
perennial  native  to  the  sand  beach  flats 
of  the  northern  shorelines  of  Lakes 
Michigan  and  Huron.  This  plant  is 
threatened  by  residential  development, 
hydrologic  changes  of  the  Great  Lakes, 
destabilization  of  the  shoreline  sand 
dunes  and  beach  flats,  human 
disturbance,  and  the  use  of  off-road 
vehicles.  Solidago  houghtonii  is 
presently  known  to  occur  at  39  sites 
within  eight  Michigan  counties.  There 
are  also  several  populations  in  Ontario, 
Canada.  This  action  will  implement 
Federal  protection  provided  by  the 
Endangered  Species  Act  of  1973,  as 
amended,  for  Solidago  houghtonii. 
EFFECTIVE  DATE:  August  17, 1988. 
ADDRESSES:  The  complete  nie  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Regional  OfHce  of 
Endangered  Species,  Federal  Building, 
Fort  Snelling,  Twin  Cities.  Minnesota 
55111. 

FOR  FURTHER  INFORMATION  CONTACT 
James  M.  Engel,  Endangered  Species 
Coordinator,  at  the  above  address,  (612/ 
725-3276  or  FTS  725-3276). 
SUPPLEMENTARY  INFORMATION: 

Background 

Solidago  houghtonii  (Houghton's 
goldenrod),  a  plant  of  the  family 
Asteraceae,  was  discovered  in  1839,  by 
Douglass  Houghton.  Michigan's  First 
State  Geologist,  along  the  north  shore  of 


Lake  Michigan  in  Mackinac  County, 
Michigan,  between  what  are  now  die 
communities  of  Naubinway  and 
Epoufette  (Guire  and  Voss  1963).  This 
large-headed  goldenrod,  8-30  inches  tall 
is  characterized  by  its  relatively  large 
heads  on  slightly  haiiy  stalks  in  a  more 
or  less  flat-topped  inflorescence.  The 
stem  is  slender  and  smooth,  with  a  few 
tiny  hairs  on  the  upper  portions.  Leaves 
are  glabrous  (without  hairs),  but  may  be 
scarbrous  (with  hairs)  on  the  margins 
and  linear,  alternately  arranged,  and 
number  7  to  15.  The  basal  and  lower 
leaves  are  up  to  8  inches  long  and  % 
inches  wide,  tapering  and  partially 
clasping  the  stem.  The  upper  leaves  are 
similar  but  reduced  upwards.  All  leaves 
are  weakly  triple  veined  and  acute. 
Inflorescences,  which  appear  fix>m 
midsummer  until  fall,  consist  of  a  few 
somewhat  flat-topped  clusters  of  5-30 
heads  containing  relatively  large 
flowers.  Voss  (University  of  Michigan, 
pers.  comm.  1987)  reports  one  specimen 
in  Cheboygan  County,  Michigan,  with 
125  heads. 

Solidago  houghtonii  typically  occurs 
on  the  sparsely  vegetated,  moist 
calcareous  sand  beach  shoreline  flats, 
and  the  damp  hollows  or  depressions 
between  the  foredune  ridges  of  northern 
Lake  Michigan  and  Lake  Huron 
(Nepstad  1961).  Its  occurrence  behind 
the  lakefront  dunes  has  also  noted 
(Morton  1979).  Two  other  species 
proposed  for  federal  listing,  Cirsium 
pitcherii  (Pitcher's  thistle)  and  Iris 
lacustria  (Dwarf  lake  iris),  occur  in  some 
of  the  same  areas. 

Nepstad  (1981)  described  localities  in 
six  Michigan  counties  (Cheboygan, 
Chippewa,  Crawford,  Delta.  Emmet,  and 
Mackinac),  where  Solidago  houghtonii 
is  found  in  more  or  less  continuous  or 
semi-continuous  populations  along  the 
Great  Lakes  shorelines.  He  noted  that  it 
may  be  misleading  to  count  each 
population  as  an  individual  occurrence, 
as  these  populations  are  merely 
separated  by  local  discontinuities  in 
habitat.  He  considered  there  to  be  no 
more  than  18  known  populations  of 
Solidago  houghtonii.  However,  after 
later  survey  work,  Crispin  (Michigan 
Department  of  Natural  Resources,  pers. 
comm.  December  1985  and  February 
1986)  identified  additional  populations. 


A  review  of  data  furnished  by  the 
Nature  Conservancy  indicates  that 
within  the  general  areas  of  the  18 
populations  noted  by  Nepstad  (1981), 
about  39  sites  now  actually  exist  S 
houghtonii  is  currently  known  from 
about  37  sites  in  seven  Michigan 
counties  (Cheboygan.  Chippewa,  Delta, 
Emmet,  Machinac,  Presque  Isle,  and 
Schoolcraft)  along  the  northern  shores  of 
Lake  Michigan  and  Lake  Huron,  and 
from  2  sites  in  inland  Crawford  county 
within  the  confines  of  the  State-owned 
Camp  Grayling  military  reservation 
(Nepstad  1981).  The  plant  is  also  known 
from  several  sites  in  Canada, 
specifically  the  Manitoulin  district  and 
the  Bruce  peninsula  near  Cabot  Head,  in 
Ontario  (Morton  1979).  The  taxon  is 
considered  rare  in  the  province  of 
Ontario  (Semple  and  Ringius  1983). 

An  additional  population  of  5. 
houghtonii  was  once  reported  to  occur 
in  Bergan  Swamp,  Genesee  County, 
New  York  (Guire  and  Voss  1963).  That 
population,  however,  is  not  now  thought 
to  represent  the  taxon  and  is  undergoing 
further  study. 

Solidago  houghtonii  is  threatened  by 
residential  development,  lakefront  dune 
destabilization  because  of  hydrologic 
changes,  human  disturbance,  and  off- 
road  recreational  vehicle  traflic 
(Nepstad  1981). 

Federal  actions  involving  this  species 
began  with  section  12  of  the  Endangered 
Species  Act  of  1973  (Act)  which  directed 
the  Secretary  of  the  Smithsonian 
Institution  to  prepare  a  report  on  those 
plants  considered  to  be  endangered, 
threatened,  or  extinct.  This  report 
designated  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  diis  report  as  a  petition  within  the 
context  of  section  4(c)(2).  now  section 
4(b)(3)(A)  of  the  Act  and  of  iU  intention 
to  review  the  status  of  the  plant  taxa 
named  within.  Solidago  houghtonii  was 
included  in  the  Service's  1975  notice  of 
review.  Solidago  houghtonii  was  also 
included  as  a  category  1  species  in  an 
updated  notice  of  review  for  plants 
published  in  the  Federal  Register  of 
December  15, 1980  (45  FR  82480). 


Category  1  comprises  taxa  for  which  the 
Service  presently  has  sufficient 
biological  information  to  support  their 
being  proposed  to  be  listed  as 
endangered  or  threatened  species. 

The  Endangered  Species  Act 
Amendments  of  1962  required  that  all 
petitions  pending  as  of  October  13, 1982, 
be  treated  as  having  been  submitted  by 
that  date.  Section  4(b)(3)  of  die  Act.  as 
amended,  requires  tfiat  within  12 
months  of  the  receipt  of  a  petition,  a 
finding  be  made  as  to  whether  the 
requested  action  is  warranted,  not 
warranted,  or  warranted  but  precluded 
by  other  listing  aOivity.  On  October  13, 
1963,  October  12. 1984.  October  11, 1985, 
and  October  10, 1986,  the  petition 
finding  was  made  that  listing  Solidago 
houghtonii  was  warranted  but 
precluded.  A  final  finding,  to  the  effect 
that  the  petitioned  action  was 
warranted,  was  incorporated  in  a 
proposed  rule  to  determine  threatened 
status  for  Solidago  houghtonii  issued  in 
the  Federal  Regisler  of  August  19. 1987 
(52  FR  31045). 

Sununary  of  Conunents  and 
ReooauneDdations 

In  the  August  19. 1987,  proposed  rule 
(52  FR  31045)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
state  agencies,  county  governments, 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment  Newspaper  notices  inviting 
public  comment  were  published  in  the 
Sault  Ste.  Marie  News  on  August  31, 
1987,  The  Cheboygan  Daily  Tribune  on 
September  2, 1987,  The  Crawford 
Avalanche,  die  Manistigue  Pioneer- 
Tribune,  and  The  SL  Ignace  News  on 
September  3, 1987,  and  the  Petoskey 
News  Review  on  September  8, 1987. 

Six  comments  were  received.  Support 
for  the  proposal  was  expressed  in  three 
comments.  A  University  of  Michigan 
professor  provided  editorial  suggestions, 
specific  species  information,  and 
additional  reference  recommendations. 
The  Michigan  chapter  of  The  Nature 
Conservancy  confirmed  taxonomic 
features,  threats  to  the  taxon,  and  that 
listing  the  plant  is  reasonable  and 
necessary.  A  botanist  from  the  National 
Museum  of  Natural  Sciences,  Canada, 
provided  clarifying  information 
regarding  site  locations  in  Canada. 
T^ee  comments  were  received  which 
did  not  take  a  position  on  the  proposal, 
but  did  offer  new  species  information. 
Two  of  these,  one  from  the  University  of 
New  York  and  the  other  from  the  Royal 
Botanical  Gardens,  Hamilton,  Ontario, 


provided  thoughts  on  the  taxonomic 
status  of  the  species.  The  other 
response,  from  the  Michigan  Department 
of  Military  Affairs  (National  Guard) 
acknowledged  that  the  presence  of  S. 
houghtonii  within  the  boundaries  of 
Camp  Grayling  has  not  been  a  problem. 
However,  if  the  plant  expands  its  range 
a  conflict  could  arise  with  military 
training  on  adjoining  lands.  Restrictions 
associated  with  the  plant's  habitat 
which  might  affect  activities  within 
Camp  Grayling  are  expected  to  be 
minimal.  All  comments  are  now 
inonporated  into  this  rule  and  the 
Service  ai^reciates  the  assistance  of  all 
parties. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Solidago  houghtonii  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C 
1531  et  seq.)  and  regulations  (SO  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisioiu  of  the  Act  were 
foUowed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Solidago  houghtonii 
Gray  are  as  follows: 

A.  Present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range.  Solidago  houghtonii  is 
presentiy  threatened  by  the  potential 
development  of  the  shoreline  along 
those  portions  of  Lakes  Michigan  and 
Huron  where  the  species  is  found 
(Nepstad  1981).  Private  development  has 
already  rendered  some  lakeshore  areas 
unsuitable  as  long-term  habitat  for  this 
species.  Crispin  (pers.  comm.  1987)  also 
reported  that  beachfront  development 
has  destroyed  part  of  a  S.  houghtonii 
population  in  Cheyboygan  County, 
Michigan.  In  addition  to  current  and 
potential  shoreline  development 
Solidago  houghtonii  is  threatened  by 
disturbances  to  the  lakefit)nt  dime 
habitat  caused  by  recreational  vehicles 
and  by  human  activities.  Nepstad  (1981) 
stated  that  while  the  ability  of  S 
houghtonii  to  tolerate  changes  in  the 
habitat  has  not  yet  been  determined,  the 
narrow  habitat  requirements  of  the  plant 
indicate  that  destabilization  of  the 
foredunes  and  beach  flats  could  be 
detrimental  to  the  species.  High  water 
levels  of  the  Great  Lakes  are  also  a 
threat  to  S.  houghtonii.  This  natural 
condition  should  not  be  exacerbated  by 
human  disturbance.  Woiwode  (The 
Nature  Conservancy,  pers.  comm.  1987} 
reports  that  continuous  high  water 


levels  at  some  lakeside  S  houghtonii 
populations  have  reduced  many  of  the 
plants  to  a  vegetative  state  which  does 
not  induce  flowering.  He  questions  how 
long  these  non-flowering  plants  can 
continue  to  exist  Presentiy.  Solidago 
houghtonii  is  found  at  about  37  sites  in 
seven  Michigan  counties  alorig  the 
shores  of  Lake  Michigan  and  Lake 
Huron,  two  sites  inland  in  Crawford 
Cotmty.  and  several  sites  in  Ontario.  Of 
the  39  sites  in  Michigan,  14  are  publicly 
owned:  11  by  the  State,  two  by  the 
Fedoal  Government  and  one  by  The 
Nature  Conservancy.  The  remaining  25 
privately  owned  areas  are  not  protected 
and  are  subject  to  various  types  of 
habitat  alterations,  which  could 
adversely  affect  Solidago  houghtonii. 

Data  does  not  indicate  that  this  plant 
was  ever  more  widespread 
geographically  than  it  now  is;  however, 
some  formeriy  known  populations 
within  the  current  range  can  no  longer 
be  relocated  (Crispin  pers.  comm.  1987). 
Current  information  indicates  that  10 
populations  (20  percent)  may  have  been 
extirpated  within  the  last  10  years. 
Crispin  has  further  noted  that  several 
monitoring  projects  for  Solidago 
houghtonii  have  been  initiated  by  The 
Nature  Conservancy.  However, 
extensive  Icnowledge  of  the  species' 
ecological  requirements  are  not  known. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  no  known  trade  in 
this  species,  and  scientific  or  . 
horticultural  collecting  is  not  known  to 
pose  any  threat  to  it  "The  species  is 
attractive,  and  publicity  concerning  its 
rarity  could  stimulate  greater  interest 
and  collecting. 

C.  Disease  orpredation.  This  species 
is  not  known  to  be  threatened  by 
disease  or  predaticm. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  S.  hov^toniii* 
officially  listed  as  threatened  in 
Michigan  and  afforded  protection  under 
State  law  which  generally  prohibits 
taking,  possession,  sale,  purchase,  and 
transport  of  plant  species  on  the  Federal 
and  State  endangered  and  threatened 
lists.  Federal  listing  would  reinforce  and 
broaden  protection  for  the  species  and 
its  habitat 

E.  Other  natural  and  manmade  factors 
affecting  its  continued  use.  Since  many 
populations  of  this  spedes  occur  on  the 
lake  beachfit)nt8,  the  plants  are  subject 
to  hydrologic  changes,  as  well  as  human 
and  vehicmar  disturbances.  The  fact 
that  approximately  20  percent  of  the 
earlier  known  populations  have  not 
been  found  since  1975  (Crispin  pers. 
comm.)  points  out  the  need  for  research 
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into  the  population  dynamics  of  the 
taxon. 

In  detenmnins  to  make  this  final  rule, 
the  Service  has  carefully  assessed  the 
best  scientific  infonnatioa  available 
reganfing  fhe  pact  present  and  future 
threats  laced  bj  AIs  taxon.  Based  on 
this  evaluatioa  the  preferred  action  is  to 
list  SoUdago  houghlonii  as  threatened. 
Although  not  Aou^  to  be  In  inuninent 
danger  of  py;tlprHnn,  this  plant  is  rare, 
has  suffered  the  loss  of  many  local 
populaQons,  and  faces  the  prospect  of 
further  losses  occiurix^g  as  a  result  of 
habitat  alteration.  For  reasons  detailed 
below,  critical  habttat  is  not  being 
designated. 

Critical  HaUisi 

Section  l(a)p)  of  the  Act  as  amended. 
recfOtrM  that  to  (he  naxiiniBn  extent 
prudent  and  detafntaHRHe.  ttw  ueuetaiy 
desigmts  uMcal  haDRal  at  tbb  tiaw  Hw 
species  is  detamteed  to  be  andaagerad 
or  niMaleiied*  inS  oeslgpatMB  ev  ciHicai 
habitat  is  not  oonriderM  to  be  piudent 
when  socn  desi^HrtioR  woind  not  99  of 
net  bmefll  to  ve  vpecies  iniwiTBo  \WB 
CFR  424.12).  1b  te  present  case.  Ae 

tj6l  VMS  Don^vw  iHOT  ^^B^Hnvmm  vt 

critical  h^bHI  vwMmI  be  pwiewt 
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Available  Conservation  Measures 

I  provided  lo 
specii 
thraatsMdi 
SpectaaActi 
recovery  actions,  requiremaaiB  §tt 
Fedottl  piolectiea.  and  prohibitioos 
against  cartaia  pcacticaa.  Barggnitioa 
through  listing  encour.^ee  and  cesults  in 
conservatioa  actions  by  Federal  State, 
and  private  egeades.  groaps  and 
individuals.  Ine  Kndangared  Species 
Act  provides  Sor  land  aoquisiiion  and 
coopenstioa  with  the  States:  it  also 
requires  that  recoveiy  actions  be  carried 
out  for  all  Ueted  apedes.  These  actions 
are  initiated  by  the  Service  fbllowlng 
listing.  IMsnsflimiiF"*  «^*Wm«  thai  may  be 
nf  benrfit  tn  ?  hrtigHr""  *'"'^"'*^ 
monitoring  popdations.  obtainiqg 
protective  easements  at  sites  of 
occurrence,  providing  protection  against 
human  dlstiubance.  Investigating 
measures  to  prevent  long-term  habitat 
degradatioa.  and  State-Federal 
cooperatloB  in  habitat  manegemeat  and 
reintroduction  projects.  The  protection 
required  by  Federal  ^endes  and 
applicable  prohibitions  are  discussed,  in 
pait.,below. 


Section  7(a)  of  tlae  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
Oiat  is  proposed  or  listed  as  endangered 
or  threetened  and  with  respect  to  its 
critical  baVitat  if  aiv  is  being 
designated.  Regulations  implementing 
this  interagency  cooperatiTe  provisions 
of  the  Act  am  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  ital  activities  diey 
authorise,  fimd  or  oany  oat  are  not 
liliely  to  )eoperdixe  Uie  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modUjf  its  critical 
habitat  ff  a  Federel  action  may 
adversely  effect  a  listed  spedes  or  its 
critical  habitet  the  responsible  Federal 
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consulUtioB  with  the  Service.  Two  of 
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U.S.  Forest  Service. 
hi 


Section  •  of  Hm  Act  and  its 
implemennng  reyeiatlaBS  feond  at  W 
CFR  17.71  aad  17.7S  set  fertk  a  series  of 
general  trade  prowbMoRs  and 
exceptions  thot  apply  to  aU  thioatsned 
plant speoiee.  ineee proMbltlonB.  in 
pan.  mOico  It  megBl  lor  any  person 
seojOM  vo  fne  jvieQlcfion  ot  foe  uniteo 
Statos  to  iflfipott  or  oxport.  transport  in 
interstare  or  voretgn  oomflMsoe  m  oie 
course  of  e  cooBneiuei  activity,  or  sell 
or  oner  for  eale  niis  specJss  in  interstate 
or  foreign  conuneroe,  or  lemove  it  from 
land  wider  Feaeial  jorisokitlon  ana 
reduce  it  to  possession.  Seeds  von 
cultivated  spe^nens  of  Ihreetened  plant 
spwioM  are  exempt  from  these 
proMfaitions  piovided  thet  a  statement 
of  "tuMvatad  uiii^nT  apposn  on  tlwir 
containers.  Certain  exceptions  woind 
apply  to  egenis  of  the  Senrioe  and  State 
conservation  agencies,  "nie  Act  and  90 
CFR  17.72  also  provide  for  the  issuance 
of  permits  to  cany  out  otherwise 
prohibited  activities  invotvlog 
tlireatened  spedes  under  certein 
circumstances.  It  Is  antictpated  that  few 
trade  permits  would  ever  be  sot^ht  or 
issued,  since  this  plant  is  not  common  in 
cultivation  or  In  the  wild  Regnests  for 
copies  pf  the  Migulatlons  on  ^ants  and 


inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Autborily,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  27Z39,  Central  Station, 
Washington.  DC  20038-7329  (703/343- 
4955). 

NettenaiftiihiamililiNilicyAct 
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lbs  Fiefa  and  Wildlife  Service  has 
detemiioed  Ibat  ftwrironmentai 
Assessments^  as  defined  imder  the 
authority  of  the  Natioaal  Envinwaental 
Policy  Aol  UMi  need  net  be  prqiarad  in 
connection  wMb  sepilntinns  adq>ted 
punsMrt  lo  eeotiea  4(a)  of  the 
EndBnfsrad8pecieeActofl873.ee 

detenniaaHsB  twera  pmbUibBd  in  dM 
FetenI  BaclBlar  en  October  21^  im  (« 
FR4S244). 

Refsnaoss  CUed 

Guire.  iCJL.  and  Uwacd  &  Voss.  IMS. 
DlstriUntoes  of  OMiocthra  SiMmliae 
I  Gnel  Lrices  Baflaa.  Tha 
I  Beiairist  t«e-il4. 
Morton.  JX 197V.  Obaervations  cm 
Houghton's  Goldearad  [So/idago 
houghtonii).  Thm  Midiigan  Boteniil  1«41- 

as. 

Hij»s>Bd,PC  IBM  fUmku  mrn*mSalfthto 
houghmii  Iwmt  sad  Cwy.  Dipf  tisset  at 


State 


Taosr  ndGmy.  hiCW.  A^pu 
and  04.  WkM&  eds,  Adas  of  liM  csM 
vascular  plants  of  Oeterie.  Natioaal 
Museuaiof  Matmat  Scisnca.  Ottawa. 


Tbei 
William  F.  HsBieon  (see  I 
seotieiM  (•12/72S-a27«  or  PIS  72S-S27B). 

List  of  Sul^ects  bi  St  CFR  Pert  17 

Eadangsrad  and  Ihraalened  WiUbfe, 
Fish,  Marine  wemmals.  Hants 
(agriuahis). 

Aoooidii^.  I^srt  17.  Subchapter  Bof 
Chapter  1.  TUe  M  of  tbe  CFR.  is 
1  es  sot  fiorib  below: 


PART  IT-CAMEMOEO] 

1.  Tbe  euthotlty  dtadon  for  Part  17 
continues  to  reed  at  follows: 

Autfaorily:  Rib.  1.  <»-«S^  ar  Stat  «••:  Mb. 

L  M-«aa  nastMi:  ftb.  I.  »-e3x,  at  Stat 

37S1:  Aik  L.  OS-m;  M  Stat  taa:  l%li.  L  V- 
304,  W  Stat  Mil  (M  ULSXI  tsn  •(  M9.):  i^b. 
L.  90-821^  Mi  Blat  3Ma  (tfllS^  I 
otiMiwisai 


917.12    Endangered  end  ttireetenedptanta. 
(h)*** 

Species 

Historic  range 

Status 

Whenisted 

Critical 
hohitnf 

Special 

Scioiitilic  name                               Common  name 

rules 

Asteraoeae: 

|.,,4'iJ-  ,.,-,    hill  i.fi.ii  iilf 

OOmltgO  nOUgmOim.. 


HougMon's  goMemod UAA.  (Ml),  Canada  (OnL)- -.  T 


314 


NA 


2.  Amend  1 17.12(b)  by  edding  the 
fbllowiin.  in  elpbraeticsl  order  under 
the  fanfly  Astenoeae,  to  ne  list  of 
Endaitgerad  and  Tnnatened  Flanta: 


Dated:  lime  24,  ig6& 
Susan  Raooe. 

Acting  Asaialant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  8»-ieoe3  Piled  7-15-88;  8:45  am] 
etLlNM  cooc  «tO-«*-M 


50CFRPart17 

Endangered  and  Threatened  WHdIifo 
and  Planta;  Ootormination  of 
Threatened  Status  for  Ciraium  PitcfMri 

AOCNCV:  Fish  and  Wildlife  Service, 

Interior. 

AcnOH:  I^nal  rule. 

summary:  The  Service  determines 
Cirsium  pitcheri  (Pitcher's  thistle),  to  be 
a  threatened  species  under  the  authority 
contained  in  the  Endangered  Species 
Act  (Act)  of  1973,  as  amended.  The 
species  occurs  on  the  shores  of  the 
Great  Lakes  in  Indiana,  Michigan,  and 
Wisconsin  in  the  U.S.,  and  Ontario 
Canada.  Development  loss,  and 
disturbance  of  dunelands  by  the  public 
are  the  principal  threats  to  the  species. 
This  final  rule  will  implement  the 
protection  provided  by  the  Act  for 
Cirsium  pitcheri. 
EFFECTIVE  DATE:  August  17, 1988. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment  during  normal  business 
hours  at  the  Service's  Regional  Office  of 
Endangered  Species,  Federal  Building, 
Fort  Snelling,  Twin  Cities,  Minnesota 
55111. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Engel  (see  addresses  section) 
at  612/725-3276  or  FTS  725-3276. 
SUFPLEMENTARY  INFORMATION: 

Background 

Cirsium  pitcheri  (I>itcher's  thistle)  was 
first  discovered  by  Z.  Pitcher  in  the 
1820*s  and  first  described  by  Eaton  as 
Cnicua  pitcheri  in  the  5th  edition  of  ids 
manual  (Eaton  1829);  the  first  use  of  the 
current  binomial  was  by  Torrey  and 
Gray  ca.  1843.  Cirsium  pitcheri,  a 
member  of  the  composite  or  sunflower 
family,  Asteraceae,  possesses  densely- 
white-wooly  and  deeply  divided  leaves 


with  long  petioles  (Smith  1966,  Alverson 
1981).  Other  general  characteristics 
include  cream-colored  or  yellowish 
flowers  in  heads  borne  singly  or  few 
together  on  numerous  stem  branches  up 
to  30  inches  (0.76  meters)  tall  (Alverson 
1981).  Flowering  occurs  in  June  and  may 
continue  imtil  mid-August;  seed 
dispersal  begins  in  late  July  (Keddy  and 
Keddy  1984). 

Cirsium  pitcheri  occurs  primarily  in 
the  dry  sand  of  stabilized,  well 
developed  dunes  along  the  shorelines  of 
the  Great  Lakes.  It  is  also  fotmd  in  dry 
areas  of  loose  sand  ("sand  blows"  or 
"blowouts")  behind  main  dunes  in  open 
areas  of  older  dunes  fiom  higher 
Pleistocene  lake  levels  (Alverson  1981). 
Plants  are  infrequently  found  on  the 
lower,  moist  areas  of  the  beach  which 
are  more  fi%quenUy  inundated  and 
disturbed  by  storm  wave  action 
(Alverson  1981).  Apparently,  Cirsium 
pitcheri  can  tolerate  infrequent 
distivbance  to  its  habitat  (i.e.,  once 
every  5-10  years)  and  it  has  been  known 
to  colonize  disturbed  areas.  Periodic 
disturbance  of  this  species'  habitat 
apparentiy  helps  maintain  an  earlier 
successional  stage  of  sparsely 
vegetated,  open  dunes;  colonies  of  these 
plants  appear  to  thrive  on  sites  with 
these  ecological  conditions.  The  earlier- 
to  mid-successional  stage  sites  are  well 
drained  and  support  dry  sand  prairie- 
like  vegetation  communities;  sites  are 
sunny  and  open  (Nepstad  1981). 
However,  colonies  of  this  plant  do  not 
tolerate  frequent  (i.e.,  monthly  to 
annual)  modification  or  disturbance  to 
their  habitat  (see  discussion  below). 

This  plant  appears  to  have  originated 
in  the  Great  Plains  area  and  migrated 
east  to  its  present  range  through  suitable 
sandy  habitats  as  the  last  ice  age 
receded  approximately  8,000  years  ago 
(Moore  and  Frankton  1963).  Cirsium 
pitcheri  is  closely  related  to  Cirsium 
caniscens,  a  plant  characteristic  of  the 
western  U.S.  sand  hills  flora  (Ownsby 
and  Hsi  1963). 

The  greatest  part  of  the  species'  range 
is  in  Michigan  where  it  is  fotmd  at  about 
100  sites  in  25  coimties  along  Lakes 
Huron,  Michigan  and  Superior  (Sue 
Crispin,  Michigan  Natural  Heritage 


Program,  pers.  comm.  1987).  Although 
the  plant  is  still  widespread  in  Michigan, 
it  depends  on  dynamic  dime  processes 
whidi  have  largely  disappeared.  In 
Wisconsin  the  species  currently  exists 
at  eight  sites  in  three  countries  on  the 
Lake  Superior  shoreline  (Alverson  1961). 
No  Icnown  historic  colonies  of  Cirsium 
pitcheri  in  Wisconsin  have  been 
extirpated  but  present  activities  have 
reduced  existing  colonies  and  threats 
continue  (Alverson  1981).  In  Indiana, 
Cirsium  pitcheri  is  Icnown  fit>m  seven 
sites  along  Lake  Michigan  (John  Bacone, 
Indiana  Division  of  Nature  Preserves, 
pers.  comm.  1987).  The  species  is 
extirpated  in  Illinois.  It  occurs  at  12  sites 
in  Ontario,  where  it  is  found  on  the 
sandy  shores  of  Lakes  Huron  and 
Superior  (Keddy  1987).  This  plant  occurs 
on  public  lands  managed  by  the  U.S. 
Natural  Park  Service  (NPS)  (Indiana 
Dunes  National  Lakeshore  in  Indiana 
and  Sleeping  Bear  Dunes  and  Pictured 
Rocks  National  Lakeshore  in  Michigan), 
the  U.S.  Forest  Service  (FS)  (Huron- 
Manistee  National  Forest),  on  small  (100 
yard  or  91  meter)  stretch  of  shoreline  on 
Lake  Michigan  in  Wisconsin,  that  is 
managed  by  the  U.S.  Coast  Guard,  and 
on  Strawberry  Island,  which  is 
administered  by  the  Bureau  of  Land 
Management  (BLM).  It  also  occurs  on 
State  owned  lands  at  sites  within  State 
parks  in  Indian,  Michigan,  and 
Wisconsin. 

Cirsium  pitcheri  reproduces  only 
sexually,  and  requires  3-10  years 
between  germination  and  flowering; 
seeds  are  dispersed  by  a  pappus  which 
acts  like  a  parachute  for  wind  dispersal 
(Keddy  1987,  Keddy  and  Keddy  1984). 
Most  seeds  are  dispersed  and  settie 
downwind  (inland)  from  parents,  and 
seedling  clusters  appear  to  result  fiom 
seeds  that  are  dispersed  with  entire 
heads  rather  than  separate  achenes 
(Keddy  and  Keddy  1984).  Because  of 
their  weight  entire  seed  heads  are  also 
more  likely  to  be  buried  in  the  sand  than 
are  individual  seeds.  Keddy  and  Keddy 
(1984)  suggest  that  dispersal  of  entire 
heads  rather  than  separate  achenes  may 
be  the  mechanism  which  restricts 
seedlings  establishment  to  a  narrow 
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band  of  open  beach  rather  than  having 
all  seeds  blow  inland  to  shrub  and 
forest  habitats.  The  combination  of 
these  reproductive  factors,  and  other 
Iffe-history  requirements,  may  restrict 
these  plants  to  thaters  ki  nantiwly- 
deBneid  microhabitats  along  shorelines 
of  the  Great  Lakes.  These  reproductive 
limitations  may  also  affect  the  selection 
of  conservation  strategies  that  might  be 
used  to  protect  this  species  (see 
discussion  in  Factor  E  «l^  "Summary 
of  Factors  Affecting  the  Species" 
sectknl. 

Fiederal  govenment  aotioos  on  this 
speciee  begMi  on  DeoeBbor  15, 1980, 
when  Ife  MTwioe  pabMshed  a  revised 
notice  of  review  far  native  plants  {45  PR 
824aiH-  Cammn  patcheri  was  indaded  in 
that  SMtioe  aa  a  category  1  species. 
Categoqr  1  indndea  tfaoae  species  for 
which  the  Servtoa  kas  aaffident 
biolqficid  data  to  prapoae  to  list  then  as 
endasfBred  or  threalened  species.  In 
subse^aent  nodcea  paUialied  on 
NoveadMT  2a.  1988  fU  FR  53M0).  and 
Septeaiber  27. 1986  (50  FR  39626), 
Cirsium  pitchtn  reanaioed  in  Category  1 
where  developaaeat  and  publication  df 
proposed  rules  are  anticipated,  but 
because  of  the  large  number  of  taxa. 
actual  pablication  could  take  some  time. 
The  proiposed  rule  of  July  20. 1967  (52  FR 
27229).  coostitutod  the  Service's  most 
recent  findings. 

Sumsaary  of 
Ri 


In  the  July  20. 1987,  proposed  rule  (52 
FR  27229)  and  associated  notifications, 
an  Interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  cootribute  to  the  development 
of  a  final  role.  Aiqiropriate  State 
agencies,  county  governments.  Federal 
agencies,  sdenttfic  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  inviting  pubic  comment  were 
published  in  the  Bay  City  Times  on 
August  A,  1987;  Alpena  News. 
Cheboygan  DaUy  Tribune,  Door  County 
Advooata,  Manistique  Pioneer-Tribtme, 
Manitowoc  HeraU-Timen-Reportcr. 
Petotkey  News-Review,  and  the  Sault 
Ste.  idarie  News  on  August  7, 1987:  the 
Sheyboygaa  Press  on  August  8. 1987;  the 
Gary  Pitt  TUbuae,  Muskegon 
Chnmcle,  Kakamazoo  Gazette,  and  the 
Traverse  City  Record  EagJe  on  August 
10, 1987^  the  Munisimg  News  on  Augast 
12, 1987!;  and  ti»e  Ludiagton  Daily  News 
on  August  20, 1987.  No  public  hearing 
was  tequested  or  held. 

Eleven  cnaiiaaiits  were  received.  Of 
these,  five  respondents  expressed 
support  far  the  proposal  and  provided 
new  status  inftw—tion.  indnding  the 
Wisconsin  Oaawtiasitf  of  Natural 


Resources,  the  National  Park  Service 
(NPS),  Indiana  Department  of  Natural 
Resources,  a  private  individual,  and  a 
university  professor.  The  Indiana 
Department  of  Natural  Resources  also 
provided  aew  ooonrrence  and  ownership 
information  Hie  NPS  advised  that  tf 
expects  to  initiate  mapping  and 
monitoring  of  C  pitcheri  colonies  at 
Indiana  Danes.  Sleephig  Bear  Dwaes, 
and  Pictured  Rocks  National 
Lakeshores.  Six  respondents  did  not 
take  a  pesitioo  but  did  provide  new 
informatioa  on  sevgtal  populationa.  The 
U.S.  Forest  Service  (FSJ  advised  us  of  an 
occurrence  ot  Cirsium  piU^ieri  within 
the  Huron-Manistee  National  ForesL 
Two  conunents  were  received  £rom  the 
Michigan  Department  of  Tranaportatian 
(MDOT).  One  of  those  expressed 
reaarvatioBs  aboat  Ihs  increased 
involvement  MDOT  will  have  throng 
the  Federal  Highway  Adsrinistrstion  in 
the  section  7  oonaaltatfan  process  and 
indicated  it  woaU  be  difBoah  for  MDOT 
to  meet  cosutmction  nnd  londside 
maintenance  artwdnles  bocanse  of  the 
added  time  leqaired  for  section  7. 
MDOT  is  also  coocemed  tfiat  listing  C. 
pitcheri  ari^  afleot  its  ability  to 
maintain  new  safety  standards  along 
coast  roads.  MDOT  also  expressed 
concern  aboat  its  added  responsibilities 
once  C.  pitcheri  is  Hated,  while 
adjoinii^  landowners  are  not  botmd  by 
the  Act  and  sometimes  destroy  plants. 
Therefore.  M30T  supports  added 
protection  for  plants  on  private  land  and 
further  suggests  continued  cooperation 
and  early  consuhation  under  section  7 
with  the  Federal  Hij|hway 
Administration.  Since  MDOT  is 
currently  complying  «vith  the  Michigan 
Department  of  Natural  Resources 
requirements  for  endangered  and 
threatened  species  permits,  the  Service 
will  endeavor  to  integrate  these  State 
requirements  and  actions  into  section  7 
activities  so  »m  not  to  causa  unnecessary 
delay  or  added  work  far  MDOT.  MDOT 
expressed  a  desire  to  cooperate  with  the 
Service,  bat  admits  it  has  Umited  coatrol 
over  some  uses  on  the  right-of-way. 
Because  of  the  restrictive  nature  of  seed 
diapecsai  far  C  prAoAerr.  and  the  narrow 
habitat  requirements,  the  number  of 
instances  in  ii^ict  C  pitcheri  may  be 
affected  by-MDOT  adfaas  asy  not  be 
of  the  magaitude  expected.  MDOT  also 
reqaestsd  representatton  on  the 
recoveiy  team  far  C  pitcheri.  Hie 
Service  will  consider  the  expertise  of 
MDOT  staff  when  foramlating  a 
recovery  plan  Cor  tfaia  spades.  The  otfier 
comment  from  fefflXyr  pwwrhled 
additional  statas  i^ofasalioa  and 
reconuBsndod  the  Service  focus  on  • 


people  Ranagemeflt  and  hitntat 
protection  in  the  recovery  of  C  pitcheri. 

Sununary  of  Factors  Affecting  the 


Section  4(a)tl)  of  the  Endangered 
Species  Act  (10  ILSuC  1531  a/ ae^.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisiam  of  the  Act  sat  farth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  spedes  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  Hiese  fadors  and  their 
applications  to  Cirsium  pitcheri  (Eaton) 
Torrey  and  Gray  are  as  foHows: 

A.  The  present  or  threatened 
Jesti  uLtiuii,  modification,  or  curtailment 
of  its  habitat  or  range.  The  development 
of  beaches  has  and  will  continue  to 
redaoe  Ibe  nuage  of  Cirsium  pitcheri.  In 
Michigan,  appraximately  5-10  percent  of 
this  spades' suitaUe  habitat  has  been 
lost  due  to  construction  of  roads, 
houses,  and  odier  facilities  (Sue 
Crisman,  pers.  comm.  1987).  Although 
there  has  been  little  docnmented  loss  of 
Cirsium  pitcheri  from  sites  throughout 
this  plant's  range,  many  colonies  have 
been  reduced  in  size  (Ahrerson  1981). 
The  reduction  of  colony  size  may 
severely  hamper  the  abifily  of  the 
species  to  recolonice  sites  that  are 
disturbed  naturally  (Le.,  high  water)  (see 
discussion  in  Factor  E  (tf  this  section). 

Historical  records  indicate  that  the 
plant  occurred  en  the  shores  of  Lake 
Michigan  in  Illinois  (Paalson  and 
Schwegmaa  1976),  but  recent  surveys 
have  failed  to  relocate  aay  colonies  in 
the  State.  There  are  no  data  to  indicate 
how  these  colonies  might  have  been 
lost. 

As  indicated  in  die  *^ckground" 
section,  the  spedes  c«m  withstand 
periodic  distuibance  to  its  habitat,  and 
may  colonize  sites  ivhere  distrubance 
creates  an  earlier  soccessioaal  stage 
(i.e.,  open  grass  dune).  However, 
frequent  disturbance  and  trampling 
destabilize  dunes  resulting  in  reduction 
or  loss  of  Cirsimn  pitcheri  colonies.  In 
addition,  road  and  housing  construction 
result  in  the  pemranent  loss  of  dune 
habitat.  In  some  areas  dunes  have  been 
bulldozed  to  reduce  topographic  relief  in 
order  to  provide  a  better  view  of  the 
lake  for  cottage  residents  (Alverson 
1981).  Some  private  landowners  have 
attempted  to  era<ficate  the  spedes 
because  dwy  believed  it  was  a  weed 
(Alverson  1981).  As  far  as  is  known,  all 
attempted  eradications  have  been  by 
mechanical  oseans;  (here  are  no  reports 
of  chemical  appHcatiens.  These  types  of 
distnrbanoe  sind  habitat  desfruction 


appear  to  be  critical  at  several  sites  in 
Wisconsin  (Ron  Nicotera.  Wisconsin 
Department  of  Natural  Resoinces, 
personal  communications  1987).  There 
are  sites  within  the  range  of  Cirsium 
pitcheri  that  appear  to  be  suitable 
habitat,  but  there  are  no  individual 
plants  or  colonies  on  these  sites 
(Nepstad  1981).  Whether  diis  is  due  to 
human  disturbance,  ecological 
limitations,  or  environmental  fadors  is 
unknown. 

As  previously  mentioned,  this  plant 
occurs  on  various  public  lands,  including 
three  National  Lakeshores,  a  small 
stretch  of  shoreline  managed  by  the  U.S. 
Coast  Guard,  a  National  Forest,  a  small 
island  administered  by  die  BLM,  several 
State  parks,  and  within  State  highway 
rights-of-way.  Although  the 
maintenance  of  quality  shoreline  habitat 
is  an  objective  of  agendes  that  manage 
these  lands,  hikers,  campers,  swimmers, 
and  others  using  beach  areas 
unknowingly  disturb  or  tra^^)le  Cirsium 
pitcheri  Again,  these  activities  appear 
to  be  detrimental  only  when  they  occur 
frequently  (i.e..  monthly  to  yearly)  over 
a  period  of  years.  It  appears  that  the 
most  serious  threat  to  this  plant  is  the 
use  of  off-road  vehicles  (Edward  G. 
Voss.  University  of  Michigan,  pers. 
coram.  1987).  A  recent  study  in 
Wisconsin  reveals  that  the  plant's 
habitat  continues  to  be  lost  due  to  public 
use  of  sand  dune  areas  (Nicotera.  pers. 
comm.  1987). 

The  Indiana  Dunes,  Sleeping  Bear 
Dimes,  and  Pictured  Rocks  National 
Lakeshores  are  managed  by  the  NPS, 
and  management  plam  for  these  sites 
contain  provisions  for  protecting 
colonies  of  these  plants.  No  other 
current  or  planned  projeds  appear  to 
threaten  the  existence  of  this  plant  on 
these  National  Lakeshores.  The  NPS  is 
currently  evaluating  a  request  for  road 
access  throng  the  Indiana  Dunes 
National  Lakeshore  to  a  proposed 
marina  on  private  land.  However, 
neither  the  road  nor  proposed  marina 
site  has  any  known  colonies  of  Cirsium 
pitcheri  aldiough  some  colonies  occur  in 
the  general  area.  Prior  to  the  publication 
of  the  proposed  rule  for  Cirsium 
pitcheri.  (52  FR  27229).  the  U.S. 
Department  of  Army.  Corps  of  &]gineers 
(COE),  reviewed  a  light-draft  vessel 
harbor  project  on  the  shoreline  of  Lake 
Michigan  and  concluded  that  the  projed 
would  destroy  seme  of  the  Cirsium 
pitcheri  plants  at  the  site.  However,  the 
project  is  not  funded.  The  COE  has 
discussed  this  with  the  Service.  Once 
this  rule  is  effective,  the  OOE  will 
initiate  consultation  with  the  Service 
under  section  7(a)(2)  of  the  Ad,  te 
insure  that  this  activity  is  not  likely  to 


jeopardize  the  continued  existence  of  C. 
pitcheri.  As  mentioned  in  the  "Nummary 
of  Comments  and  Recommendations" 
section,  die  Michigan  Department  of 
Tranqiortation  anticipates  that  several 
road  maintenance  projects  may  affect 
this  plant,  and  it  will  be  involved  widi 
the  Federal  Ifighway  Administration 
consultation  process  under  section  7  of 
the  Act.  It  has  been  the  experience  of 
the  Service  that  the  majority  of  section  7 
consultations  are  resolved  so  that  the 
species  is  proteded  and  the  project  can 
continue. 

The  Coast  Guard  operates  a 
lighthouse  on  a  100  yard  (91  meter) 
stretch  of  shoreline  that  contains  a 
colony  of  Cirsium  pitcheri.  That  agency 
neither  currently  conducts  nor  plans  to 
conduct  any  activities  that  would 
threaten  Cirsium  pitcheri  on  this  stretch 
of  shoreline.  It  is  anticipated  that  the 
BLM  administered  island  will  eventually 
be  transferred  to  the  State  of  Kfichigan; 
there  are  no  plans  for  any  type  of 
development  on  the  island. 

a  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Not  applicable. 

C.  Disease  orpredation.  White  eL  al. 
(1983)  report  that  total  seed  production 
of  Cirsium  pitcheri  in  Pukaskwa 
National  Park.  Ontario,  is  reduced  by 
larvae  of  a  plume  moth  [PlatyptUla 
cardvidactyla),  which  feed  on  immature 
seeds,  and  Nepstad  (1981)  states  that 
juvenile  p*i3nts  are  lost  due  to  herbivory 
by  rabbits.  It  is  not  known  if  diese  forms 
of  predation  are  a  threat  to  Cirsium 
pitcheri.  Loveless  (1984)  documents 
predation  by  several  types  of  moths  as 
well  as  golcffinches. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Over  one-half 
of  the  known  Cirsium  pitcheri 
populations  occur  on  private  lands  and 
are  offered  no  protection.  Over  one- 
fourth  of  the  sites  are  on  Federal  lands: 
the  remainder  are  found  on  various 
State  lands.  Cirsium  pitcheri  is  listed  as 
threatened  by  Indiana,  Michigan,  and 
Wisconsin,  and  rare  in  Ontario. 
However.  State  listing  does  not  protect 
this  plant's  habitat,  and  habitat 
modification  appears  to  be  the  principal 
reason  for  the  plant's  decline.  Indiana's 
Nature  Preserves  Ad  protects 
endangered  and  threatened  plants 
within  Nature  Preserves;  endangered 
and  threatened  plants  found  within 
Indiana's  State  parks  cannot  be 
removed  without  a  permit  Michigan  law 
prohibits  taking,  possession,  sale, 
purchase,  and  transport  of  plant  species 
on  the  Federal  and  State  endangered 
and  direatened  lists.  Wisconsin 
regulations  prohibit  any  person  from 
removing  or  transporting  any 


endangered  or  threatened  wild  plant 
frt>m  its  native  habitat  on  public 
property,  or  from  property  he  or  she 
does  not  own  orconbol.  except  in  the 
course  of  forestry  or  agricultural 
practices,  or  in  the  construction  or 
maintenance  of  a  utility  facility.  Hie 
prohibitions  in  the  Endangered  Species 
Act  will  provide  additional  protection. 

E.  Otha-  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
previously  mentioned,  this  plant  appears 
to  have  reproductive  characteristics  that 
limit  its  establishaient  to  dusters  within 
narrow  ecological  conditions  in  open 
dunes  along  lakeshores.  Because  of  its 
limited  ability  to  disperse  seeds  and 
establish  seedlings,  this  plant  may 
require  relatively  large  colonies  to 
colonize  effectiviely  aad  recolonize 
naturally  and  artificially  disturbed  sites. 
Reduction  of  colony  size  thie  to  frequent, 
human-induced  disturbance  may 
decrease  the  ability  of  this  plant  to 
recolonize  sites  that  are  disturbed  by 
natural  phenomena  such  as  high  water. 
For  example,  100  acres  (42  hectares)  of 
habitat  was  recendy  lost  in  Wisconsin 
due  to  high  water  (June  Dobberpuhl. 
Wisconsin  Department  of  Natural 
Resources,  pers.  comm.  1987).  The 
probability  of  successful  recolonization 
of  this  site  after  the  water  recedes  is 
greater  if  the  colony  size  is  large  prior  to 
inundation;  however,  small  colonies  are 
less  likely  to  survive.  Large  colonies  are 
espedally  important  in  areas  where  die 
plants  are  widely  dispersed  since  this 
plant  does  not  (fisperse  seed  over  large 
distances.  In  addition  to  a  lowered 
ability  to  survive  catastrophic  events. 
the  fitness  of  smaUer  colonies  is  also 
more  likely  to  be  lowered  by  predators. 
Therefore,  conservation  strategies  for 
this  plant  should  indude  establishment 
and  maintenance  of  large  clusters  rather 
than  numerous  small  colonies  spread 
out  over  the  entire  range  of  the  spedes. 

The  Service  has  carefully  assessed  the 
best  sdentific  and  commercial 
information  available  regarding  the  past, 
present  and  future  threats  faced  by  the 
spedes  in  determining  to  make  this  final 
rule.  Based  upon  this  evaluation,  the 
preferred  action  is  to  list  Cirsium 
pitcheri  as  threatened  as  opposed  to 
endangered  because  the  species  is  not  in 
immediate  danger  of  extinction,  but 
does  have  a  restricted  range  and  is 
confixmted  by  a  variety  of  problems. 
Critical  habitat  is  not  being  designated 
for  reasons  discussed  in  the  following 
section. 

Critical  HobiUt 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
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designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Cirsium  pitcheri  at  this  time. 
Publishing  a  detailed  description  and 
map  of  this  species'  habitat  might  make 
this  species  more  vulnerable  to 
vandalism  (see  factor  "D"  in  the 
"Summary  of  Factors  Affecting  the 
Species").  No  benefit  would  be  derived 
from  designating  critical  habitat  and  so 
it  would  not  be  prudent  or  beneficial  to 
determine  critical  habitat  for  Cirsium 
pitcheri  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
tlm)ugh  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  listed  species. 
Such  actions  are  initiated  by  the  Service 
following  the  listing.  Some  may  be 
undertaken  prior  to  listing, 
circumstances  permitting.  Potential 
habitat  management  actions  that  might 
beneflt  Cirsium  pitcheri  include: 
Increasing  protection  of  shorelines 
within  National  Lakeshores,  educating 
the  public  to  the  harmful  affects  of 
offroad  vehicles,  establishing  large 
colonies  of  plants  in  areas  with  suitable 
habitat,  and  reducing  frequent 
disturbance  to  the  plant's  habitat 
throughout  its  range.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated/Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  is  likely  to 
affect  a  listed  species,  the  responsible 
Federal  agency  must  enter  into  formal 
consultation  with  the  Service.  Cirsium 
pitcheri  is  known  to  ofxoi  within  the 


Indiana  Dunes,  Sleeping  Bear  Dunes, 
and  Pictured  Rocks  National 
Lakeshores.  on  a  100  yard  (91  meter) 
stretch  of  Lake  Michigan  shoreline  that 
is  managed  by  the  U.S.  Coast  Guard, 
and  in  the  Nordhouse  Dunes  Area  of  the 
Huron-Manistee  National  Forest. 
Habitat  management  strategies 
currently  employed  on  the  National 
Lakeshores  should  eventually  help 
improve  the  conditions  of  colonies  on 
these  sites.  No  Federal  activities  or 
projects  are  currently  proposed  on  the 
National  Lakeshores  that  would 
jeopardize  this  plant.  As  mentioned 
previously  in  this  rule,  the  NPS  is 
evaluating  a  request  for  road  access 
through  the  Indiana  Dunes  National 
Lakeshore  to  a  proposed  marina. 
However,  neither  the  use  of  the  road, 
nor  the  construction  of  the  proposed 
marina  is  expected  to  affect  existing 
colonies  of  Cirsium  pitcheri.  Also.  Oie 
aforementioned  activities  of  the 
Michigan  Department  of  Transportation, 
authorized  in  part,  by  the  Federal 
Highway  Administration  may  affect  C. 
pitcheri  No  current  or  planned  activities 
of  the  U.S.  Coast  Guard,  the  U.S.  Forest 
Service,  or  the  BLM  are  expected  to 
jeopardize  any  colonies  of  this  plant. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plant  species.  With 
respect  to  Cirsium  pitcheri,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.71  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  a  threatened  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  this 
species  in  interstate  or  foreign 
commerce,  or  remove  it  from  areas 
under  Federal  jurisdiction  and  reduce  it 
to  possession.  Seeds  from  cultivated 
specimens  of  threatened  plant  species 
are  exempt  from  these  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  containers. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  species  under 
certain  circumstances.  It  is  anticipated 
that  few  trade  permits  would  ever  be 
sought  or  issued  for  Cirsium  pitcheri 
since  the  species  is  not  common  in 
cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 


Authority.  U.S.  Hsh  and  Wildlife 
Service,  P.O.  Box  27329.  Central  Station. 
Washington.  DC  20038-7329  (703/343- 
4955). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Regulation  Promulgation 

Accordingly,  Part  17,  Subchapter  B  of 
chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended,  as  set  forth 
below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 


Authority:  Pub.  L  93-205.  87  Stat.  B84;  Pub. 
L  94-359,  90  Stat.  911:  Pub.  L  95-632.  92  Stat. 
3751:  Pub.  L  96-159,  93  Stat.  1225:  Pub.  L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seq.):  Pub. 
L  99-625. 100  Stat.  3500  (1986),  unless 
otherwise  noted. 

2.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphabetic  order  under  the 


family  Asteraceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 


§  17.12 
plants. 


0.) 


EndanQsred  and  threatened 


Scientific  name 


Common  name 


range 


Status 


Whenlisted 


Cnlical 
twMat 


Spedri 
nites 


Asteraceae— Sunflower  family: 

Cirsium  pitGheh Pitcher's 


U.S.A.  (11^  IN.  Ml.  Wl)  Canada    T 


315 


NA 


NA 


Dated:  June  24. 1988. 
Susan  Recce, 

Acting  Assistant  Secretory  for  Fish  and 
Wildlife  and  PaHis. 

(FR  Doc.  88-18081  Filed  7-15-88:  8:45  am) 
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Employment  and  Training  Administration 

American  Standard,  Inc.,  Union  Switch 
and  Signal  Division,  Swissvaie,  PA; 
Revised  Determination  on  Remand; 
Notice 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-17,1391 

American  Stamlard,  Inc^  Union  Swttdi 
and  Signal  Division  Swiasvaie,  PA; 
Revised  Determination  on  Remand 

Pursuant  to  a  U.S.  Court  of 
International  Trade  order  requiring  the 
Department  of  Labor  to  withdraw  its 
redetermination  and  allow  petitioners 
access  to  confidential  information  and 
the  opportunity  to  present  evidence  and 
further  argument,  the  Department  is 
issuing  a  revised  determination. 

Findings  in  the  record  for  the  initial 
investigation  completed  in  July,  1986  as 
well  as  the  subsequent  reconsideration 
found  that  the  increased  import  criterion 
of  the  Group  Eligibility  Requirements  of 
the  Trade  Act  was  not  met  for  rail 
systems  and  hardware. 

The  Department's  log  of  official 
actions  indicates  that  the  factfinding 
investigation  was  flnished  in  June  1986 
with  the  completion  of  the  customer 
survey.  Data  requested  from  the 
company  during  the  original  and 
subsequent  investigations  did  not 
involve  periods  of  time  later  than 
calendar  year  1986.  However,  as  a  result 
of  the  most  recent  inquiry  of  company 
officials  stemming  from  the  latest 
allegations  from  the  petitioners  it  was 
determined  that  the  company  began 
importing  relay  frames  in  May,  1987. 

The  restructuring  of  company 
production  of  rail  system  and 
components  that  resulted  in  the  closure 
of  the  Swissvale  facility  was  related  to 
the  sharp  reduction  of  demand  in  the 
export  market  that  was  not  offset  by 
domestic  maricet  demand  because  of 
reduced  Federal  spending  on  transit 
systems.  Export  sales  accounted  for  a 
substantial  proportion  of  total  sales  of 
rail  systems  and  hardware.  The  decline 
in  sales  for  exports  greatly  exceeded 
declines  in  sales  in  the  domestic  market. 
A  substantial  portion  of  component 
imports  were  for  finished  goods  destined 
for  the  export  market. 

Restructuring  took  the  form  of 
relocation  of  production  to  other 
domestic  facilities,  the  elimination  of  in- 
house  component  production  and  the 
utilization  of  domestic  and  foreign 
vendors  for  components  previously 
produced  at  the  Swissvale  facility. 
Although  the  company  explored  the 
feasibility  of  utilizing  foreign  vendors  for 
a  number  of  components,  only  two 
components  were  subsequently  sourced 
from  foreign  suppliers  to  be  utilized  in 
company  production.  As  noted  above, 
importation  of  one  of  the  items  was 


initiated  for  incorporation  in  production 
begging  in  May,  1987. 

On  March  10, 1987  the  Court 
remanded  the  case  for  further 
investigation  including  a  public  heariiig. 
This  time  the  petitioners  focused  on 
component  production  instead  of  rail  or 
transit  systems.  The  petitioners 
presented  evidence  and  allegations  of 
component  imports  and  the  coaqteny 
subsequently  acknowledged  and 
produced  data  indicating  importatioa  of 
panels  that  replaced  some  prodaction 
and  employment  at  the  Swissvale 
facility.  Other  company  imports  during 
the  period  applicable  to  the  petttkw 
were  related  to  items  being  tested  for 
possible  incorporation  into  donestk 
production  or  for  re-export. 

As  a  result  of  this  investifation  on 
remand  the  Department  foand  thai 
workers  in  Departments  110.  222  and  390 
were  adversely  affected  because  of 
imports  of  panels.  The  certificatioD  of 
panel  imports  was  limited  to  the  tluree 
departments  because  of  the  poaithre 
employment  effect  of  panel  imparts  on 
other  departments.  Company  ianMrts  of 
panels  received  at  Swissvale  were 
unpacked,  reassembled,  tested, 
disassembled  and  repacked  before  being 
reshipped.  Consequently,  such  iaiports 
would  not  have  had  an  adverse  iayiect 
on  these  activities. 

The  company  submitted  a  list  of  its 
domestic  vendors  where  outsourcing 
occurred.  The  investigative  record 
shows  no  import  replacement  of 
components  except  for  panels. 
Component  imports  by  Union  SwMch  are 
unimportant  wnen  compared  to  the 
company's  total  sales  volume  as 
evidenced  by  the  company's  subadssion 
under  subpoena  of  all  its  purchase 
orders  to  overseas  vendors  for  the 
period  1982-1986  (B-d34  ff.). 

As  a  resuh  of  a  further  court  rsaMMsd 
vacating  the  Dqiartment's  limited 
certification,  the  Department  received 
affidavits  from  22  interested  persons  in 
Counsel's  Memorandum  in  Support  of 
Petition.  Three  other  affidavits  were 
received  in  Counsel's  Supplemental 
Memorandum.  Counsel  also  prowided 
further  argument  in  his  Second 
Supplemental  Memorandum. 

"rhe  affiants  claimed  production  and 
employment  declines  as  a  result  of  rail 
system  components  (panels,  frassss. 
relays,  M-movements,  L-shaped  ratey 
frames  and  train  stop  Icits).  Counsel 
noted  arithmetic  discrepancies  and 
other  inconsistencies  in  the  data 
submitted  by  the  company.  Inspection 
reports  on  several  part  numbers  iraas  aa 
overseas  vendor  were  also  submitted. 
The  Department  reviewed  the  ( 
and  determined  that  they  are 
unimportant.  The  arithmetic 


discrepancies,  even  if  true,  are  small 
compared  to  total  Swissvale  production 
and  would  not  in  themselves  provide  a 
basis  for  certification. 

Findings  in  the  second  remand 
investigation  indicate  that  the  imported 
parts  noted  by  counsel  were  for 
evaluation  only  and  except  for  relay 
frames  did  not  replace  any  of 
Swissvale's  production.  Swissvale's 
proihiction  of  M-movement  machines 
and  relays  were  transferred  to  domestic 
corporate  plants  in  Georgia  and  South 
Carolina.  Coil  production,  including 
wrayside  coils,  was  outsourced  to 
independent  domestic  firms.  Production 
of  train  stop  kits  was  transferred  to  the 
company's  Georgia  plant  in  eariy  1986. 
A  domestic  transfer  of  production  would 
not  provide  a  basis  for  certification.  The 
findings  show  no  vendors  outside  the 
U.S.  supplying  feeder  parts  to  Union 
Switch  on  a  regular  basis  during  the 
period  applicable  to  the  petition. 

The  company  began  importing  relay 
frames  (L-shaped  frames)  in  May  1987 
from  Korea.  Relay  frame  imports 
occurred  outside  the  period  applicable 
to  the  Department's  initial  investigation 
and  affected  only  the  machining 
(^rations  at  Swissvale.  During  the 
period  applicable  to  the  petition,  the 
forging  of  the  relay  frames  was 
outsourced  domestically  and  returned 
for  machining  at  Swissvale.  Beginning  in 
May  1967  this  production  was 
transferred  from  the  domestic  vendor  to 
vendors  overseas  and  imported 
completely  machined.  The  imported 
relay  frames  accounted  for  a  negligible 
share  of  the  company's  total  purchases 
of  outsourced  parts.  Imports  of  relay 
frames  accounted  for  about  one  percent 
of  all  outsourced  parts  and  less  than 
one/half  of  one  percent  of  total  Union 
Switch  and  Signal's  sales  in  1987. 

Counsel  in  his  Second  Supplemental 
Memorandum  has  understandably  tried 
to  emphasize  company  imports  as  an 
inqtortant  cause  of  the  petitioners 
anemployment  and  has  taken  the 
Department  to  task  for  allegedly  relying 
soMy  en  company  statements  and  data 
in  aniviag  at  its  conclusions.  The 
petitioners  cleariy  have  little  or  no 
confidence  in  the  reliability  of  the  data 
sabmitted  by  the  company. 

Cleariy,  the  Department  did  not  rely 
solely  on  information  submitted  by 
company  officials.  In  its  investigation 
die  Department  utilized  U.S.  Custom  and 
the  Census  Bureau  sources  that 
ptovidsd  data  on  industry  imports,  as 
wall  as  specific  consignments  of  imports 
by  speclBc  firm.  In  addition,  the 
invsatigation  relied  on  information  from 

itomers  of  the  firm. 


Federal  Register  /  Vol.  53.  No.  137  /  Monday.  July  18.  1988  /  Notices 


27145 


Also,  petitioners  were  provided  the 
opportunity  to  express  their  views  and 
give  information  at  the  Public  Hearing 
mandated  by  the  Court.  Leads  provided 
by  petitioners  were  followed  up  by  the 
Department  and  are  included  in  the 
record  of  the  investigation. 

Further,  there  is  no  dispute  regarding 
the  company's  massive  restructuring  of 
production  and  the  company's 
outsourcing  of  components  formerly 
produced  at  the  Swissvale  facility. 

The  company  did  respond  to  the 
Department's  request  by  indicating  that 
there  were  no  imports  except  for  panels 
and  L-shaped  relay  frames.  The 
company  has  acknowledged  that  foreign 
sources  for  component  manufacture 
were  considered  and  that  foreign 
produced  components  were  evaluated 
for  possible  inclusion  in  the  final 
product  assembled  domestically. 
However,  much  of  the  information 
regarding  components  and  parts 
requested  on  remand  was  not  necessary 
since  the  company  indicated  there  were 
no  imports  except  for  a  few  sample  runs 


which  did  not  affect  domestic 
production.  The  company's  purchase 
orders  on  foreign  parts  substantiates 
this.  In  only  two  instances  (panels  and 
L-shaped  relay  frames)  did  the  company 
actually  substitute  imported  items  for 
items  formerly  produced  at  Swissvale 
and  in  one  such  instance,  the 
substitution  occurred  after  much  of  the 
production  had  initially  been  contracted 
out  to  a  domestic  vendor.  Further, 
imports  of  this  component  (L-shaped 
frames)  occurred  beginning  in  May,  1987 
which  would  place  it  outside  the 
Department's  initial  investigation.  The 
company  compiled  extensive  lists  of 
domestic  vendors  utilized  in  component 
purchases. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  remand,  it  is 
concluded  that  increased  imports  of 
panels  like  or  directiy  competitive  with 
the  panels  produced  at  Swissvale, 
Pennsylvania  contributed  importantly  to 
woricer  separations  and  to  declines  in 


production  and  employment  in 
Departments  110. 222  and  390  at  Union 
Switch  ft  Signal  Division,  Swissvale, 
Pennsylvania.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974. 1 
make  the  following  revised 
detennination: 

All  workers  of  American  Standard,  inc.. 
Union  Switch  and  Signal.  Swissvale. 
Pennsylvania  in  Departments  110, 222  and 
390  who  were  separated  from  employment  on 
or  after  January  17, 1965  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

It  is  further  determined  that  the 
Department's  initial  negative 
determination  for  all  other  workers  at 
the  Swissvale  plant  be  affirmed. 

Signed  at  Washington.  DC.  this  14di  day  of 
July  1968. 
RdMft  O.  Dmloiigdiamps, 

Director.  Office  of  Legislation  and  Actuarial 
Services.  UlS. 

(FR  Doc.  86-162S2  Filed  7-1S-68: 11:31  am) 
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(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Govemmertt 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

S.  18S6/Pllb.  L.  100^385 

National  Historical  Publications 
and  Records  Commission 
Amendments  of  1968.  (J(4y 
13.  1988:  102  StaL  823;  3 
pages)    ftice:  $1.00 

S.  2188/Piib.  L.  100-368 

To  amead  section  307  of  the 
Federal  Employees' 
Retirement  System  Act  of 
1666.  guly  13.  1968:  102 
StaL  62%  2  pages)   Pfico: 
$1.00 
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CFR  CHECKUST 


TNs  Checklist  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weeldy.  It  is  arranged  In  the  order  of  CFR  tMes.  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  ia  now  available  for  sale  at  the  Government  Printing 
Office. 

isiew  units  issued  during  the  week  are  announced  on  the  back  cover  of 
the  daily  Federal  Register  as  they  become  available. 
A  checklist  of  current  CFR  volumes  comprising  a  oompMe  CFR  set 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monttily. 

The  annual  rate  for  subecriptkm  to  an  rsvissd  volumes  is  $505.00 
domestic  $148.75  addWonal  for  foreign  roaWng. 

Order  from  Superintendent  of  Dooumenis,  Govsmmem  Printing  Offk:e, 

Washington.  DC  20402.  Charge  orders  (VISA.  MastorCvd.  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

7S3-323S  from  8:00  am.  to  4KX>  p.fn.  eastern  time,  Monday— Friday 

(except  holidays). 

Title 

1. 2  (2  RM«rv«d)     .     I 

S  (1987  ConvaoHon  md  i>am  100  and  101) 

4 

SParts: 

i-*99 .: „.„ 

700-1199 

1200-liid,  6  (6R««v«l) 


$10.00 
11.00 
14.00 

14.00 

15.00 

11.00 

7PartK 

0-26 „ 15.00 

27-45 11.00 

46-5 1 „ 16.00 

52 23.00 

53-209 18.00 

210-299 .. 22.00 

300-399 _ „ 1 1 .00 

400-699... 17.00 

700-899 22.00 

900-999 26.00 

1000-1059.... 15.00 

"WW    ' '  I '•••••••••••■••••»•••••••■•■••••*•••••••••»••••••••••••••••■••  I2>IN# 

1 120-1 199 1 1.00 

1200-1499 17.00 

1500-1899.... 9.50 

1900-1939 11.00 

1940-1949 21.00 

1950-1999...„ 18.00 

2000-tBd 6.50 

8  11.00 
OParts: 

1-199 . 19.00 

200-6id 17.00 

10  Parte: 

0-50 18.00 

51-199 „. 14.00 

200-399 13.00 

400-499 13.00 

500-W 24.00 

11  10.00 

12  Parte: 

1-199 1 1 .00 

200-219 „ 10.00 

220-299 14.00 

300-499 „ 13.00 

500-599". — „.„„ . 18.00 

600-M 12.00 

13  20.00 

14  Parts: 

1-59 21.00 


Jon.  1. 1988 

>  Jot.  1,  1988 

km.  1. 1911 

Jan.  1.  1988 
Jon.  1.  1988 
In.  1.  1988 

Jon.  1. 1988 
Jon.  1,  1988 
Jan.  1,  1988 
Jan.  1,  1988 
Jan.  1,  1988 
Jan.  1, 1988 
Jan.  1. 1988 
Jon.  1,  1988 
Jan.  1. 1988 
Jan.  1,  1988 
Jan.  1.  1988 
Jan.  1. 1988 
Jan.  1.  1988 
Jan.  1.  1988 
Jan.  1, 1988 
Jan.  1,  1988 
Jan.  1,  1988 
Jan.  1,  1988 
Jan.  1,  1988 
Jan.  1.  1988 

Jan.  1, 1988 
Jan.  1,  1988 

Jan.  1.  1988 
Jan.  1, 1988 
■  Jan.  1, 1987 
Jan.  1,  1988 
Jon.  1,  1988 
July  1,1988 

Jan.  1,  1988 
Jan.  1,  1988 
Jan.  1,  1988 
Jan.  1.1988 
Jon.  1.  1988 
Jan.  1, 1988 
Jon.  1. 1988 

Jon.  1, 1988 
Jon.  1. 1988 


TWa 

140-199..„ 
300-1199.. 
1200-M... 


IS  I 

0-299 , 

300-399.. 
400-M.. 


181 

0-149 

150-999... 
1000-M.. 


171 

1-199 

200-239., 
240-M... 


It! 

1-149 

150-279.. 
280-399.. 
400-M... 


19 

1-199 

200-«id 

20  farts: 

1-399 

•400-499.. 
500-M..... 


211 

1-99 

100-169.. 

170-199.. 

200-299.. 

300-499.. 

500-599... 

600-799.... 

800-1299.. 

1300-M... 


221 

1-299 

300-M 

23 

24  Parts: 

0-199 

200-499 

*500-699 

700-1699 

1700-6id 

25 

26  Parts: 

ii  1.0-1-1.60 

<t  1.61-1.169 

*tl  1.170-1.300... 

SI  1.301-1.400 

SS  1.401-1.500 

il  1.501-1.640 

ii  1.641-1.850 

ti  1.851-1.1000... 
ii  1.1001-1.1400. 
*ii  l.1401-M..„. 

2-29 

*30-39 

40-49 

50-299 

300-499 

500-599 

600-Cnd 

27  Parte: 

1-199...„ 

200-M 

28 


9.50 
20.00 
12.00 

10.00 
20.00 
14.00 

12.00 
13.00 
19.00 

14.00 
14.00 
19.00 

15.00 

14.00 

13.00 

8.50 

27.00 
5.50 

12.00 
23.00 
25.00 

12.00 
14.00 
16.00 

5.00 
26.00 
21.00 

7.50 
16.00 

6.00 

19.00 
13.00 
16.00 

14.00 
26.00 
9.50 
18.00 
12.00 
24.00 

13.00 
23.00 
17.00 
14.00 
24.00 
15.00 
17.00 
28.00 
16.00 
21.00 
20.00 
14.00 
13.00 
15.00 
15.00 
8.00 
6.00 

21.00 
13.00 
2S.0O 


Jan.  1,  1988 
,  1988 
.1988 


Jan. 
Jon. 


Apr. 
*Sr. 
A|r. 

Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr 

Apr 
Apr 
Apr 
Apr 

Apr 
Apr. 

Apr. 
Apr- 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
V- 
Apr. 
Apr. 
Apr. 
Apr. 
•Apr. 
Apr. 

Apr. 
Apr. 


,1988 
.1988 
,1988 

.1988 
,1988 
.1988 

.1988 
.1987 
,1987 

,1987 
.1987 
,1987 
.1987 

.1987 
.1988 

,1988 
.1988 
.1988 

,  1988 
.  1988 
.1988 
.1988 
.1988 
,1987 
,1988 
,1988 
,  1988 

,1987 
,1988 
.1988 

.1987 
,1987 
.1988 
.  1987 
,  1987 
.1988 

.  1988 
,  1988 
,1988 
,1988 
.1988 
.  1987 
.  1988 
.  1988 
.1987 
.1988 
,  1987 
.1988 
.1988 
.1988 
.1988 
.1980 
.  1988 

.1987 
.1987 
.1987 


TWe 

29  Parts: 

0-99 

100-499.... 
500-899... 


Price      ftovioion  IMe 


16.00 
7.00 
24.00 
10.00 
28.00 


900-1899 : .  „ 

1900-1910 „. 

191 1-1925 6.50 

1W6 .. 10.00 

1927-6id ..~.~.....»...........„.,.„...„ „.„..  23.00 

30  Parts: 

0-lW 20.00 

200-499 8.50 

700-W 18.00 

31  Parts: 

0-199 12.00 

200-6KI „ 16.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  ■ 19.00 

1-39,  Vol.  ■ 18.00 

1-189 „_ 20.00 

190-399 23.00 


21.00 
13.00 
15.00 
18.90 

27.00 
19.00 

20.00 

11.00 

23.00 

9.00 


400-629.. 
630-699.... 
700-799.„. 
800-M..... 

33  Parts: 

1-199 

200-M..:.. 

34  Parts: 

1-299 

300-399... 

400-«Mi 

3S 

36  Parts: 

1-1W 12.00 

200-W 19.00 

37  13.00 

38  Parts: 

0-17 21.00 

18-6id 16.00 

39  13.00 

40  Parts: 

1-51 21.00 

52 — 26.00 

53-60 24.00 

61-80 12.00 

81-99 25.00 

100-149 „ 23.00 

150-189 18.00 

190-399 29.00 

400-424 22  00 

425-699 21.00 

700-Efid „ 27.00 

41  Chapters: 

1,  1-1 10  1-10 13.00 

1,  1-1 1 10  Appendix.  2  (2  Resorvwi) 13.00 


3-6.-. 

7 

8 

9 

10-17 

18.  Vol.  t  Ports  1- 


5 


18,  Vol.  1. 
18.  Vol.  M, 
19-100.... 

1-100. 

101 

102-200.. 
201-End... 


Paris  6-19 

Parts  20-52 ... 


14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 

13.00 

13.00 

10.00 

23.00 

11.00 

8.50 


July  1.  1987 
July  1.  1987 
July  1.  1987 
July  1. 1987 
July  1. 1987 
July  1.  1987 
July  1. 1987 
July  1. 1987 

July  1. 1987 
July  1.  1987 
July  1. 1987 

July  1,  1987 
July  1, 1987 

«  July  1.1984 

<Julyl.  1984 

4  July  1.1984 

July  1.  1987 

July  1,  1987 

July  1.  1987 

"Juty  1,  1986 

July  1.  1987 

July  1.  1987 

July  i,  1987 
July  1. 1987 

July  1. 1987 
July  1,  1987 
July  1, 1987 
July  1. 1987 

July  1.  1987 
July  1.  1987 
July  1.  1987 

July  1. 1987 
July  1,  1987 
July  1.  1987 

July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1.  1987 
July  1,  1987 
July  1,  1987 


1984 
1984 
1984 
1984 
1984 


•Julyl 

•Julyl 

•Julyl 

•Julyl 

•Julyl 

•July  1,1984 

•Julyl,  1984 

•Julyl,  1984 

•Julyl,  1984 

•Julyl.  1984 

•July  1.1984 

July  1,  1987 

July  1,  1987 

July  1, 1987 

July  1,  1987 


TW« 

42  Parts: 

1-60 _ „.  15.00 

61-399......; i „ 5.50 

400-429..; i......... . u . 21 .00 

430-&d 14.00 

43Parts: 

1-999 15.00 

1000-3999 „ 24.00 

4000-6id 11.00 

44  18.00 

45  Parts: 

1-199 14.00 

9.00 

18.00 

14.00 


200-499. 

500-1199.. 

1200-M... 

46  Parts: 

1-40 

41-69 

70-89 

90-139 

140-155.... 
156-165.... 


166-199..... 
200-499..-, 
500-M 

47  Parts: 

0-19 

20-39 ™ 

40-69 _.. 

70-79 

80-M 


- 13.00 

„ „  13.00 

7.00 

12.00 

12.00 

_  14.00 

* „ 13.00 

uj. 19.00 

10.00 

17.00 

„ ™„ 21.00 

10.00 

17.00 

20.00 

26.00 

16.00 

17.00 

15.00 

17.00 

24.00 

„  23.00 

49  Parts: 

1-99 _.  10.00 

100-177 25.00 

178-199 19.00 

200-399 17.00 

400-999 22J» 

1000-1 199 17.00 

1200-M „ 18.00 

50  Parts: 

1-199 _ 

200-599 

600-M . 


4eCtwpt*rs: 

1  (Pans  1-51) 

1  (Parts  52-99) 

2  (Paris  201-251). 
2  (Pons  252-299). 

3-6 

7-14 

15-M 


16.00 
12.00 
14.09 


CFR  Index  and  findmgs  Aids „ 28.00 

Complete  1988  CR  tm 595.09 

ivucroncne  utc  umioii: 

Complete  sot  (ono-time  maSng) 125.00 

Complote  set  (ont-time  moling) 115.00 

Subscription  (moMod  as  issued) 185.00 

Subscriplion  (moiod  as  issued) 185.00 

hdnridud  capias 3.7S 

B9C0UM  llW  3  S  Oil  CMHMI  COMpMllM,  IMS  VOWMt  QM  fli  pfWJOM 


Oct.  1,  1987 
Oct.  1, 1987 
Od.  1.  1987 
Oct.  1,  1987 

Oct.  1. 1987 
Oct.  1. 1987 
Oct.  1. 1987 
Oct.  1.  1987 

Oct.  1. 1987 
Od.  1,  1987 
Od.  1, 1987 
Od.  1. 1987 


Od.  1. 
Od.  1. 
Od.  1, 
Od.1, 
Od.  1. 
Od.  1. 
Od.1. 
Od.  I. 
Od.  1. 


1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 


Od.  1.  1987 
Od.  1.  1987 
Od.  1,  1987 
Od.  1, 1987 
Od.  1. 1987 

Od.  1.  1987 
Od.  1.  1987 
Od.  1. 1987 
Od.  1. 1987 
Od.  1.  1987 
Od.  1.  1987 
Od.  1. 1987 

Od.  1. 1987 
Od.  1.  1987 
Od.  1.  1987 
Od.  1.  1987 
Od.  1,  1967 
Od.  1.  1967 
Od.  1.  1987 

Od.  1.  1987 
Od.  1.  1987 
Od.  1.  1987 

Jon.  1.  1988 

1988 

1984 
1985 
1987 
1988 
1988 

vfllwMS  sIiomM  be 


*  No  ■Madman  to  Ms  votuaw  <Mrt  preawlgoiad  during  Mm  paiiad  Jaa.  1,  I9S7  It  Dae 
31.  l987.TlieCf«voluaiiiHiMdJaainrr  1,  19S7,  ilioidd  be  iliiiii. 

»  No  eaiiadawan  10  HdnwlMaie  were  Fnawl»BHdd»riat  die  period  Apr.  I.  NSOtoMordi 
31,  1988.  the  OS  vdiaae  ittued  01  of  Apr- 1. 1980.  riMid  be  reMiaed. 

*1lie  Jelr  1.  I98S  edbioa  of  32  OS  Pam  1-189  ceMeiM  e  aele  ealy  fv  Pens  1-39 
iaduave.  For  dw  fidl  MM  of  dit  Dilwii  Ik^mOm  Sagilriitas  h  Parts  1-39.  caaMk  *» 
lhreeCFR«oh«MtiuNodaie(Jiit|r  1.  19S4.  ceaMaaig  Smo  pals. 

»Ne  laiiiiSanH  to  m  ^eluaie  were  praiMlialad  doriag  tm  period  Jely  t  19a6ltjBae 
30.1987.ThoCHI*«lua»inMda(oiMr1.  1986.  AoaM  be  roMlMd. 

•Ike  My  1.  1985  odMoa  of  41  CR  Oioplon  1-100  caaHiK  e  aoM  o«lr  <er  Oi^lers  1  le 
49  iadusive.  lor  d«e  M  text  of  pronireaieat  rapulalioat  ia  ChopMrt  I  le  49.  coetiik  Dm  oltvoa 
CHtvohiaios  issued  OS  of  Juty  .1,  I9S4  caalaiMng  dNMe  dapMtt. 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available:  other 
volumes  not  listed  are  out  of  print. 


Herbert  Hoover 

1932-33 .$24.00 

Lyndon  B.  {ohnson 

1963-M 

(Book  I) .$21.00 

Gerald  R.  Ford 

1975 

(Book  1) 422.00 

1975 

(Book  II) „ J22.00 

Jimmy  Carter 

1977 

(Book  II) .$22.00 

1H7H 

(Book  I) $24.00 

1979 

(Book  I) 124.00 

1979 

(Book  II) „„ .$24.00 


1980-81 

(Book  I) _ SZIJOO 

1980-^1 

(Book  II) .$22.00 

1960  61 

(Book  III) „ .$24 J» 


Ronald  Reagan 


.S2SM 


1981 „... 

1982 

(Book  II) .$25.00 

1983 

(Book  I) ,...431jOO 

1983 

(Book  II) J32.00 

1984 

(Book  I) J3&Q0 

1984 

(Book  II)  $36.00 
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Administrative  Conference  of  ttte  United  States 

NOTICES 
Meetings: 
Governmental  Processes  and  Judicial  Review  Committees, 
27184 

Agricultural  Mariceting  Service 

See  also  Packers  and  Stockyards  Administration 

RULES 

Marketing  orders;  expenses  and  rates  of  assessment,  27151 
PROPOSED  RUIXS 
Milk  marketing  orders: 
Texas  and  Southwest  Plains.  27174 

Agricultural  StatiUization  and  Conservation  Service 

RUtXS 

Warehouse  regulations: 
Cotton  warehouses;  definitions,  financial  statement 
requirements,  warehouse  bonds,  etc.,  27147 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Agricultural 

Stabilization  and  Conservation  Service:  Packers  and 
Stockyards  Administration 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Diaease  Control 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Occupational  safety  and  health — 
Education  programs,  27238 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International  Trade 

Administration;  National  Bureau  of  Standards;  National 
Oceanic  and  Atmospheric  Administration;  National 
Technical  Information  Service;  Patent  and  Trademarii 
Office 

Committee  for  the  Implementation  of  TextHe  Agreements 

NOTICES 

Textile  consultation;  review  of  trade: 
Dominican  Republic,  27214 

Customs  Service 

NOTICES 

Trade  name  recordation  applications: 
J  &  ]  America,  Inc.,  27258 

Defense  Department 

RUIXS 

Research  grants  and  tide  to  equipment  purchased  under 

grants;  approval  requirments,  27162 
NOTICES 

Acquisition  regulations: 
Spare  parts  breakout  program,  27215 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
IGI  Resources,  Inc.,  27230 


Employment  Standards  Administration 

See  Wage  and  Hour  Division 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Federal 

Energy  Regulatory  Commission 
NOTICES 

Uranium  Mill  Tailing  Radiation  Control  Act;  remedial  action 
program;  private  property  near  Naturita,  CO 
Final  decision,  27332 

Environmental  Protection  Agency 

RtN.ES 

Hazardous  waste: 
Farmer  exemptions;  technical  corrections,  27164 
Hazardous  waste  generators  (100  to  1000  kilo^vms  per 
month] — 
Small  quantity  generators;  exemptions;  technical 
correction,  27290 
Identification  and  listing — 
Exclusions,  27162 
Toxic  substances: 
Polychlorinated  biphenyls  (PCBs) — 
Electrical  transformer  fires,  27322 
proposedrui.es 
Hazardous  waste: 

Federally  permitted  releases;  reporting  exemptions,  27288 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 

27233 
Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  approvals,  27233 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  27263 

Export  Administration 

See  International  Trade  Administration 

Farm  Credit  Administration 

RUL£S 

Farm  credit  system: 
Examinations  and  investigations,  27155 
Funding  and  fiscal  affairs  etc. — 
Farm  Credit  System  Financial  Assistance  Corp.:    . 
securities;  book  entry  procedures,  27156 
Practice  and  procedure — 
Civil  money  penalties;  assessment  and  collection,  etc.. 
27284 
NOTICES 

Farm  credit  system: 
Civil  money  penalties  policy,  27286 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 
Piper,  27176 
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Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Public  mobile  services — 
Rural  service  areas;  correction,  27165 
Radio  stations;  table  of  assignments: 

Mississippi,  27165 

South  Carolina,  27166 

South  Carolina  et  al.,  27167 
Television  broadcasting: 

Video  programming  by  broadcasters;  exclusive 
contractual  arrangements,  27167 
Television  stations;  table  of  assignments: 

Oregon,  27166 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Alabama,  27179 

Hawaii.  27179.  27180,  27182 
(3  documents) 

Indiana,  27183 

Minnesota,  27180 
(2  documents) 

Mississippi,  27181 

Missouri,  27181 

New  Jersey,  27182 

Wyoming.  27182 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 
27234 

Federal  Emergency  Management  Agency 

NOTICES 
Meetings: 
Emergency  Management  Institute  Board  of  Visitors.  27234 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  eta: 

Idaho  Power  Co.  et  al.,  27230 
Meetings;  Sunshine  Act,  27263 
Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to 
amend,  27231 
Applications,  hearings,  determinations,  etc.: 

El  Paso  Natural  Gas  Co..  27232 

Northwest  Pipeline  Corp.,  27232 

Federal  Home  Loan  Banic  Board 

RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
Preferred  stock;  purchase  and  sale  ("Freddie  Mac"),  27153 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Franklin  First  Federal  Savings  &  Loan  Association  of 

Wilkes-Barre,  27235 
Long  Island  City  Savings  &  Loan  Association,  27235 
Robert  Treat  Savings  &  Loan  Association  of  Newark. 

27235 

Federal  Maritime  Commission 

PROPOSED  RULES 

Maritime  carriers  and  related  activities  in  foreign 
commerce: 
Interpretation  and  statement  of  policy- 
Shippers'  associations;  service  contract  negotiations 
with  ocean  common  carriers  and  conferences, 
27178 


NOTICES 

Agreements  Hied,  etc.,  27235 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  27263 

Food  and  Drug  Administration  v 

PROPOSED  RULES 

Biological  products: 
Blood  and  blood  components;  current  good  manufacturing 
practices 
Correction,  27265 
NOTICES 
Biological  product  licenses: 

Biological  Resources,  Inc.;  correction,  27265 
Human  drugs: 
Investigation  of  drugs  in  humans:  revised  clinical 
guidelines  availability;  correction.  27265 
Laser  variance  approvals,  etc.: 
STC  Defense  Systems,  27237 
Medical  devices;  premarket  approval: 
Bausch  &  Lomb  B&L  70  (lidofilcon  A)  Soft  (Hydrophilic) 

Contact  Lenses,  etc.,  27238 
Prentif  Cavity-Rim  Cervical  Cap,  27239 
Meetings: 

Advisory  committees,  panels,  etc..  27239 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Louisiana,  27184 
Ohio,  27184 

General  Services  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Federal  building.  Chicago,  IL.  27236 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control:  Food  and  Drug 
Administration 

Housing  and  Urban  Oevelopfnent  Department 

RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  %)— 
Multifamily  projects;  management  and  disposition, 
27158 

Interior  Department 

See  Land  Management  Bureau;  Minerals  Management 
Service;  National  Park  Service 

International  Trade  Administration    . 

RULES 

Export  licensing: 
Commodity  control  list — 
China  exports  and  reexports;  Form  rrA-629P 
substitution  for  PRC  End-User  Certificate; 
clarification,  27156 
Editorial  correction  and  clarifications.  27157 

NOTICES 

Antidumping: 
3.5"  microdisks  and  coated  media  from  Japan,  27185 
Granite  products  from — 

Italy,  27187 
Industrial  nitrocellulose  from  France,  27185 


Precipitated  barium  carbonate  from  West  Germany.  27186 
Countervailing  duties: 
Granite  products  from  Italy.  27197 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  27263 
(2  documents) 

Justice  Department 

RULES 

Freedom  of  Information  Act;  implementation: 
Business  information.  27161 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

27245 
Pollution  control;  consent  judgments: 

Ashland  Oil  Co..  27245 

Lea  County  Electric  Cooperative,  Inc..  et  al..  27246 

LalMT  Department 

See  Wage  and  Hour  Division 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Oregon.  27241 
Realty  actions;  sales,  leases,  etc.: 

Arizona;  correction,  27265 

California,  27241 
Withdrawal  and  reservation  of  lands: 

California;  correction,  27265 

New  Mexico,  27242 

Minerals  Management  Service 

NOTICES 

Enviroiunental  statements;  availability,  etc.: 
Alaska  OCS— 
Oil  and  gas  operations,  27243 
Outer  Continental  Shelf,  development  operations 
coordination: 
Chevron  U.S.A.  Inc.,  27244 

National  Archives  and  Records  Administration 

NOTICES 

Privacy  Act: 
Records  transfer,  27246 

National  Bureau  of  Standards 

NOTICES 

U.S.  Survey  Foot;  proposal  to  retain  unit,  27213 
National  Foundation  on  the  Arte  and  the  Humanities 

NOTICES 
Meetings: 
Humanities  National  Council.  27247 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

U.S.  Survey  Foot;  proposal  to  retain  unit,  27213 
National  Parle  Service 

NOTICES 

National  Register  of  Historic  I^aces: 
Pending  nominations — 
Geoi^ia  et  al.,  27244 


National  Technical  Information  Service 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing. 
27213 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Licensee  action  during  national  seciuity  emergency,  27174 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cleveland  Electric  Illuminating  Co.  et  al..  27248 

Meetings;  Sunshine  Act,  27263 

Reports;  availability,  etc.: 
Thermal  overload  protection  devices  for  electric  motors 
on  safety-related,  motor-operated  valves.  27249 

Packers  and  Stodcyards  Administration 

PROPOSED  RULES 

Antibiotic  and  sulfa  residues  in  slaughter  animals; 

economic  responsibility  for  violative  residues  from 
packer  to  producer.  27174 

Patent  and  Trademaric  Office 

PROPOSED  RULES 

IdentiHable  records  requests.  27177 

Personnel  Management  Office 

RULES 

Pay  administration: 
Fair  Lal>or  Standards  Act;  implementation:  overtinie  pay 
compensation.  27147 

Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration  . 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  27249 

Midwest  Securities  Trust  Co..  27250 

Midwest  Stock  Exchange,  Inc.,  27250 

Pacific  Stock  Exchange,  Inc.,  27251-27254 
(4  documents) 

Philadelphia  Stock  Exchange,  Inc..  27255 
Applications,  hearings,  determinations,  etc: 

Integrated  Medical  Venture  Partners,  LP.,  et  al.,  27255 

Landmari(  American  Corp.,  Z72S7 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

Treaaury  Department 

See  Customs  Service 

United  States  Information  Agency 

NOTICES 
Meetings: 
Radio  Broadcasting  to  Cuba  Advisory  Board,  27258 

Veterans  Administration 

NOTICES 

Privacy  Act;  systems  of  records.  27258 
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Rules  and  Regulations 


Fadmal  Ra^btar 
Vol.  53.  No.  t38 

Tuesday.  )aly  IS, 


TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat)iiity  and  legal  effect  most 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Federat  Regutatfons,  wtiich  Is 
published  under  50  titles  pursuant  to  44 
U.S.C.   15ia 

The  Code  of  Federal  Regulations  is  soM 
by  the  Superintendent  of  Documents. 
Prices  of  new  t>ooks  are  listed  in  ttie 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  551 

Pay  Administration  Und«r  the  Fair 

AQENCV:  Office  of  Personnel 

Management. 

ACnON:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  is  adopting  an  interim  rule 
as  a  final  rule  to  comply  with  a  recent 
decision  of  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  concerning  the 
conqiutation  of  overtiine  pay  f(H>  Federal 
employees  imder  the  Fair  Labor 
Standards  Act  of  1938,  as  amended. 
EFFECTIVE  DATE:  August  18, 1988. 
FOR  FURTHER  INF0R«MT10N  CONTACTS 

James  E.  Matteson,  (202)  632-5056. 

SUPPLEMENTARY  INFORMATION:  On 

December  16, 1987,  an  interim  rule  with 
request  for  comments  was  published  in 
the  Federal  Register  (52  FR  47687)  by  the 
Office  of  Personnel  Management  to 
comply  with  a  decision  by  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
in  the  matter  of  Chester  Lanehart,  et  al. 
V.  Constance  Homer,  et  al.  818  F.  2d 
1574  (Fed.  Cir.  1987).  The  comment 
period  ended  on  February  16, 1988. 

The  Office  of  Personnel  Management 
received  comments  from  two  agencies. 
One  agency  urged  0PM  to  limit  its 
application  of  Lanehart  to  Federal 
fireHghters  or,  in  the  alternative,  to 
define  the  term  "regular  and  recurring 
overtime."  The  other  agency  urged  OPM 
to  define  "regularly  scheduled  overtime 
work"  in  such  a  way  as  to  require  that 
such  work  be  regular  and  recurring  in 
nature. 

We  do  not  believe  it  would  be  prudent 
to  limit  the  applicability  of  Lanehart  to 
Federal  firefighters  because  the  decision 
of  the  Court  of  Appeals  for  the  Federal 
Circuit  makes  it  dear  that  the  same 


rationale  would  apply  in  the  ease  of  any 
Federal  employee  who  receives 
additional  compensation  fw  overtime 
work  on  a  "customary  and  regular" 
ba^s.  In  additi<ni,  we  do  not  believe  it  is 
necessary  or  desirable  to  revise  the 
definittm  of  "regularly  scheduled"  work 
in  5  CFR  550il03(p)  and  610.102(g)  to 
give  effect  to  the  changes  required  by 
Lanehart.  The  suggested  diange  would 
increase  agencies'  administrative 
burdens  by  requiring  them  to  ascertain, 
in  each  case,  not  only  whether  overtime 
work  was  scheduled  in  advance  of  the 
administrative  workweek,  but  also 
whether  the  overtime  woiic  was  "regular 
and  recurring"  in  nature. 

E.0. 12291.  Federal  Regnlatiaa 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexftility  Act 

I  certify  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  will 
affect  only  Federal  employees  and 
agencies. 

List  of  SubjecU  in  5  CFR  Part  551 

Administrative  practice  and 
procedure.  Fair  Labor  Standards  Act, 
Government  employees.  Manpower 
training  programs,  Travel,  Wages. 

U.S.  Office  of  Personnel  Management. 

Constance  Homer, 

Director. 

Accordingly,  OPM  is  adopting  the 
interim  rule  amending  5  CFR  Part  551, 
published  in  the  Federal  Register  (52  FR 
47687,  December  16, 1987)  as  a  final  rule 
without  change. 
[FR  Doc  88-16218  Filed  7-18-88;  8:45  am] 


action:  Fmal  rule. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabiization  and 
Conservation  Servica 

7  CFR  Part  735 
[Amdt  Na  2] 

Cottofi  Warahousas;  Daflnltlons, 
Financial  Statamant,  Bonding  and  Net 
Asset  Requirements,  Warehouse 
Bonds  and  Transfer  of  Stored  Cotton 

AOENCY:  Agricultuural  Stabilization  and 
Conservation  Service,  USDA. 


r.  The  purpose  of  this  rule  is  to 
amend  the  regulations  at  7  CFR  Part  735 
relating  to  cotton  warehouses  licensed 
or  applying  for  license  under  provisitnis 
of  the  United  States  Warehouse  Act  to: 
(1)  Add  definitions;  (2)  establish 
financial  statement  requirements;  (3) 
increase  the  total  bonding  and  net  asset 
requirements;  (4)  require  warehousemen 
to  have  and  maintain  total  current 
assets  equal  to  or  exceeding  total 
current  Uabilities;  (5)  allow  the 
Secretary  to  accept  a  letter  of  credit  for 
a  deficiency  in  total  net  assets  above  the 
minimum  requirement;  (6)  permit  a 
warehouseman  to  deposit,  with  the 
Secretary,  for  the  protection  of 
depositors.  United  States  public  debt 
obligations  as  security  in  lieu  of  a  bond 
furnished  by  a  corporate  surety;  (7) 
allow  a  waiver  of  the  requirements  for 
an  individual  financial  statement  &t>m  a 
warehouseman  wholly-owned  by 
another  business  entity  if  the  other 
entity  is  willing  to  furnish  an  acceptable 
financial  statement  and  guarantee  the 
storage  obligations  of  the  licensed 
warehouseman;  (8)  allow  the  inclusion 
of  certain  appraisals  of  real  and 
personal  property  in  the  determination 
of  assets:  (9)  provide  for  the  acceptance 
of  a  continuous  form  of  bond  from  a 
surety  company;  and  (10)  permit  the 
transfer  of  receipted  cotton  from  one 
licensed  warehouse  to  another  licensed 
warehouse.  These  changes  are  being 
made  to  provide  better  protection  for 
d^x>sitors. 

EFFECTIVE  DATE:  September  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  J.  McNeiU.  (202)  475-4028. 

SUPPLEMarfARV  MFORMATKNC 
Rukmaiefaig  Matters 

This  final  rule  has  been  reviewed  in 
conformity  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  classified  as  "non  major." 
This  action  coiratitutes  a  review  as  to 
the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
)une  1, 1993. 

Milton  ).  Hertz,  Administrator. 
Agricultural  Stalnlization  and 
Conservation  Service  (ASCS),  has 
determined  that  this  action  is  not  a 
major  rule  since  inqilementation  will  not 
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result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  governments,  or 
a  geographic  region;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  No.  0560-0120  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980. 

Milton  J.  Hertz,  Administrator,  ASCS, 
has  certified  that  this  action  will  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 
because:  (1)  This  action  imposes  only 
moderate  economic  costs  on  small 
entities;  and  (2)  the  use  of  the  service  is 
voluntary.  Therefore,  no  regulatory 
flexibility  analysis  was  prepared. 

This  rule  is  not  expected  to  have  any 
significant  impact  on  the  quality  of  the 
human  environment.  In  addition,  this 
action  will  not  adversely  affect 
environmental  factors  such  as  wildlife 
habitat  water  quaUty,  or  land  use  and 
appearance.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required,  and  none  was  prepared. 

This  action  will  not  have  a  signiflcant 
impact  specifically  upon  area  and 
community  development:  therefore, 
review  as  established  by  Executive 
Order  12291  (February  17, 1981)  was  not 
used  to  assure  that  units  of  local 
government  are  informed  of  this  action. 

Background 

The  U.S.  Warehouse  Act  (7  U.S.C.  241 
et  seq.)  {the  "Act")  provides  that 
warehousemen  who  apply  to  the 
Secretary  of  Agriculttue  and  who  meet 
certain  statutory  and  regulatory 
standards  may  be  federally  Ucensed. 
The  primary  objectives  of  the  Act  are  to: 
(1)  Protect  producers  and  others  who 
store  their  property  in  public 
warehouses:  (2)  assure  the  integrity  of 
warehouse  receipts  as  documents  of 
title,  thereby  facilitating  trading  of 
agricultural  commodities  in  interstate 
commerce;  and  (3)  set  and  maintain  a 
standard  for  sound  warehouse 
operations. 

The  Department  of  Agriculture  has 
sought  to  attain  these  objectives  by 
research  and  development  of  basic 
standards  for  good  warehousing 
practices:  requiring  original  and 
continuing  examinations  of  applicants 
and  licensees:  establishing  financial  and 


bonding  requirements:  and  establishing 
licensing  and  regulatory  requirements. 
Rules  and  regulations  have  been 
promulgated  by  the  Department  from 
time  to  time  under  authority  of  7  U.S.C 
2e& 

Changes  in  the  economy, 
governmental  administrative  policy,  the 
cotton  warehousing  industry,  and  needs 
of  cotton  warehousemen  have 
necessitated  continuous  departmental 
review  of  operations  and  requirements 
under  the  Act  A  notice  of  proposed 
rulemaking  was  published  by  the 
Department  on  Friday,  December  11, 
1987,  in  the  Federal  Register  at  52  FR 
37125,  requesting  comments  with  respect 
to  several  proposed  changes  in  the 
regulations  for  cotton  warehouses.  The 
comment  period  ended  on  January  11, 
1988. 

Amendments  were  proposed  which 
would  (1)  add  definitions.  (2)  require  an 
audit  or  review  level  financial 
statement  (3)  increase  the  total  bonding 
and  net  asset  requirement  (4)  permit 
acceptance  of  letters  of  credit  for  a 
deficiency  in  net  assets  above  the 
minimum  required,  (5)  accept  deposit  of 
United  States  public  debt  obligations  in 
lieu  of  surety  bond.  (6)  accept  financial 
statement  of  a  parent  entity  for  a  wholly 
owned  subsidiary  under  certain 
conditions,  (7)  accept  appraisals  of  land, 
buildings,  and  equipment  under 
specified  conditions.  (8)  provide  for  a 
continuous  bond  and  license,  and  (9) 
permit  the  transfer  of  receipted  cotton 
from  one  licensed  warehouse  to  another 
licensed  warehouse. 

Comments  were  received  from  two 
entities.  One  comment  was  from  a  large 
multi-state  cotton  warehouseman  and 
consisted  of  a  telephone  call  followed 
by  a  written  comment  This  comment 
mainly  dealt  with  clarification.  In 
reviewing  the  proposed  rule  it  was 
determined  that  clarification  was 
needed  on  the  net  asset  requirement  by 
States.  This  subsection  has  been 
revised.  The  comment  also  suggested  a 
minor  change  in  the  bond  language.  The 
other  comment  was  from  a  trade 
association  suggesting  a  change  in  the 
bond  language  to  eliminate  possible 
confusion  with  respect  to  the  surety's 
maximum  limit  of  Uability.  Therefore, 
the  bond  language  has  been  revised  to 
incorporate  the  suggested  changes  from 
both  comments. 

List  of  Subjects  In  7  CFR  Part  735 

Definitions.  Warehouse  licenses, 
Financial  requirements.  Warehouse 
bonds. 

Final  Ride 

Accordingly  7  CFR  Part  735  is 
amended  as  follows: 


PART  73ft-COTTON  WAREHOUSES 

1.  The  authority  citation  for  7  CFR 
Part  735  continues  to  read  as  follows: 

Authority;  7  U.S.C.  28& 

2.  Section  735.2  is  amended  by  adding 
paragraph  (x),  (y),  (z),  and  (aa)  as 
follows: 

§  735^   Tonne  oellnecL 

(x)  Net  Assets.  The  difference 
remaining  when  liabilities  are 
subtracted  from  allowable  assets.  In 
determining  allowable  assets,  credit 
may  be  given  for  appraisal  of  real 
property  less  improvements  and  for  the 
appraisal  of  insurable  property  such  as 
buildings,  machinery,  equipment  and 
merchandise  inventory  only  to  the 
extent  that  such  property  is  protected  by 
insurance  against  loss  or  damage  by 
fire,  lightning,  and  tornado.  Such 
insurance  must  be  in  the  form  of  lawful 
insurance  poUcies  issued  by  insurance 
companies  authorized  to  do  such 
business  and  subject  to  service  of 
process  in  the  State  in  which  the 
warehouse  is  located.  The  Secretary 
shall,  at  his  discretion,  determine  what 
assets  are  allowable  and  under  what 
conditions  appraisals  may  be  used. 

(y)  Warehouse  Capacity.  Warehouse 
capacity  is  the  maximum  number  of 
bales  of  cotton  that  the  warehouse  will 
accommodate  when  stored  in  the 
manner  customary  to  the  warehouse  and 
as  required  by  the  Secretary. 

(z)  Current  Assets.  Assets,  including 
cash,  that  are  reasonably  expected  to  be 
realized  in  cash  or  sold  or  consumed 
during  the  normal  operating  cycle  of  the 
business  or  within  one  year  if  the 
operating  cycle  is  shorter  than  one  year. 

(aa)  Current  Liabilities.  Those 
financial  obligations  which  are  expected 
to  be  satisfied  during  the  normal 
operating  cycle  of  the  business  or  within 
one  year  if  the  operating  cycle  is  shorter 
than  one  year. 

S  736.4    [AmefMled] 

3.  Section  735.4  is  amended  by 
changing  "$10,000.00"  to  "$25,000." 

4.  Section  735.5  is  revised  to  read  as 
follows: 

S  735.5    Financial  requlietnenta. 

(a)  Each  warehouseman  conducting  a 
warehouse  Ucensed  under  the  Act  or  for 
which  application  for  a  license  under 
the  Act  has  been  made  must  maintain 
complete,  accurate,  and  current 
financial  records  which  shall  be 
available  to  the  Secretary  for  review  or 
audit  at  the  Secretary's  request 

(b)  Each  warehouseman  conducting  a 
warehouse  for  which  application  for 
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license  under  the  Act  is  made  shaQ 
provide  with  the  application  and  each 
licensed  warehouseman:  shall  annually, 
or  more  frequently  if  required,  furnish  to 
the  Secreta^.  financial  statements  from 
the  records  required  in  paragraph  (a)  of 
this  section,  prepared  according  to 
generally  accepted  accounting 
principles.  Such  statements  shall  indude 
but  not  be  limited  to:  (1)  Balance  sheet 

(2)  statement  of  income  (profit  and  loss), 

(3)  statement  of  retained  earnings,  and 

(4)  statement  of  changes  in  financial 
position.  The  chief  executive  officer  for 
the  warehouseman  shall  certify  under 
penalty  of  perjury  that  die  statements, 
as  prepared,  accurately  reflect  the 
financial  condition  of  die 
warehouseman  as  of  the  date 
designated  and  fairiy  represent  the 
results  of  operations  for  the  period 
designated. 

(c)  Each  warehouseman  conducting  a 
warehouse  licensed  under  these 
regulations  shall  have  the  financial 
statements  required  in  paragraph  (b)  of 
this  section  audited  or  reviewed  by  an 
independent  public  accountant  The 
Secretary  may,  at  his  discretion,  require 
an  audited  financial  statement  prepared 
by  an  independent  certified  public 
accountant  He  may  also,  at  his 
discretion,  require  an  on-site 
examination  and  an  audit  by  USDA 
personnel.  Audits  and  reviews  by 
independent  cotified  public 
accountants  and  independent  public 
accountants  specified  in  this  section 
must  be  made  in  accordance  with 
standards  established  by  the  American 
Institute  of  Certified  Public  Accountants. 
The  accountant's  certificatirav 
assurances,  opinion,  comments,  and 
notes  on  such  statements,  if  any,  must 
be  furnished  along  with  the  financial 
statements.  Licensees  who  cannot 
immediately  meet  these  requirements 
may  apply  to  the  Secretary  for  a 
temporary  waiver  of  this  provision.  The 
Secretary  may  grant  such  waiver  for  a 
period  not  to  exceed  180  days  if  the 
licensee  can  furnish  evidence  of  good 
and  substantial  reasons  therefor. 

(d)  Each  warehouseman  conducting  a 
warehouse  which  is  Ucensed  under  this 
part  or  for  which  application  for  such  a 
license  has  been  made,  must  have  and 
maintain: 

(1)  Total  net  assets  liable  and 
available  for  the  payment  of  any 
indebtedness  arising  from  the  conduct  of 
the  warehouse  of  at  least  the  amount 
obtained  by  multiplying  $10.00  by  the 
warehouse  capacity  in  bales  to  a 
maximum  of  3^250.000  in  each  State; 
however,  no  person  may  be  licensed  or 
remain  licensed  as  a  warehouseman 
under  this  part  unless  that  person  has 


allowable  net  assets  of  at  least  $25,000 
in  each  State,  (Any  deficiency  in  net 
assets  above  the  $25,000  minimum  may 
be  soppUed  by  an  increase  in  the 
amount  of  the  warehouseman's  bond  in 
accordance  with  f  735.12(c)  of  this  part); 
and 

(2)  Total  current  assets  equal  to  or 
exceeding  total  current  UabiUties  or 
evidence  acceptable  to  the  Secretary 
that  funds  will  be  and  remain  available 
to  meet  current  obligations. 

(e)  If  a  warehouseman  is  licensed  or  is 
applying  for  licenses  to  operate  two  or 
more  warehouses  under  this  part,  the 
maximum  niunber  of  bales  which  all 
such  warehouses  will  accommodate 
when  stored  in  the  manner  customary  to 
the  warehouses,  as  determined  by  the 
Secretary,  shall  be  considered  in 
determining  whether  the  warehouseman 
meets  the  net  asset  requirements 
specified  in  paragraph  (d)  of  this 
section. 

(f)  Subject  to  such  terms  and 
conditions  as  the  Secretary  may 
prescribe  and  for  the  purposes  of 
determining  allowable  assets  and 
Uabilities  under  paragraphs  (d)  and  (e) 
of  this  section: 

(1)  Capital  stodc  will  not  be 
considered  a  liability; 

(2)  Appraisals  of  the  value  of  fixed 
assets  in  excess  of  the  book  value 
claimed  in  the  financial  statement 
submitted  by  a  warehouseman  to 
conform  with  paragraphs  (b)  and  (c)  of 
this  section  may  be  allowed  if  (i) 
prepared  by  independent  appraisers 
acceptable  to  the  Secretary  and  (ii)  the 
assets  are  fully  insured  against  casualty 
loss; 

(3)  Financial  statements  of  a  parent 
company  which  separately  identifies  the 
financial  position  of  the  warehouse  as  a 
whoUy  owned  subsidiary  and  which 
meets  the  requirements  of  paragraphs 
(b),  (c),  and  (d)  of  this  section  may  be 
accepted  by  the  Secretary  in  lien  of  the 
warehouseman  meeting  such 
requirements;  and 

(4)  Guaranty  agreements  from  a 
parent  company  submitted  on  behalf  of 
a  wholly  owned  subsidiary  may  be 
accepted  by  the  Secretary  as  meeting 
the  requirements  of  paragraphs  (b),  (c), 
and  (d)  of  this  section,  if  the  parent 
company  submits  a  financial  statement 
which  qualifies  under  this  section. 

(g)  If  a  State  agency  is  licensed  or 
applying  for  a  license  as  provided  in 
section  9  of  the  Act  has  funds  of  not  less 
than  $500,000  guaranteeing  the 
performance  of  obligations  of  the  agency 
as  a  warehouseman,  such  funds  shaU  be 
considered  sufficient  to  meet  the  net 
asset  requirements  of  this  section. 


(h)  ff  a  warehouseman  files  a  bond  in 
the  form  of  a  certification  of 
participation  in  an  indemnity  or 
insurance  fund  as  provided  for  in 
S  735.11(b).  the  certification  may  only  be 
used  to  satisfy  any  deficiencies  in  assets 
above  $25,000. 

(i)  When  a  warehouseman  files  a 
bond  in  the  form  of  either  a  deposit  of 
public  debt  obligations  of  the  United 
States  or  other  obligations  which  are 
unconditionally  guaranteed  as  to  t>oth 
interest  and  principal  by  the  United 
States  as  provided  for  in  S  735.11(c): 

(1)  The  obligation  deposited  shaU  not 
be  considered  a  part  of  the 
warehouseman's  assets  for  purposes  of 
§  735.5(d),  (1)  and  (2); 

(2)  A  deficiency  in  total  aUowable  net 
and  current  assets  as  computed  for 

S  735.5(d),  (1)  and  (2)  may  be  offset  by 
the  licensed  warehouseman  furnishing  a 
corporate  surety  bond  for  the  difference; 

(3)  The  deposit  may  be  replaced  or 
continued  in  the  required  amount  from 
year  to  year,  and 

(4)  The  deposit  shall  not  be  released 
until  one  year  after  termination 
(cancellation  or  revocation)  of  the 
license  which  it  supports  or  until 
satisfaction  of  any  claim  against  the 
deposit  whichever  is  later. 

Nothing  in  these  regulations  shall 
prohibit  a  person  other  than  the  licensed 
warehouseman  from  furnishing  such 
bond  or  additions  thereto  on  behalf  of 
and  in  the  name  of  the  Ucensed 
warehouseman  subject  to  provisions  of 
S  735.11(c). 

$735.7    [AnMOdsd] 

5.  Section  735.7(a)  is  amended  by 
changing  "$10.000J)0"  to  '$25,00a" 

6.  Section  735.11  is  revised  to  read  as 
follows: 

§735.11    Bond  requirad;  time  Of  Mbtg. 

Each  warehouseman  applying  for  a 
warehouse  license  under  the  Act  shall, 
before  such  Ucense  is  panted,  file  with 
the  Secretary  or  his  designated    . 
representative  a  bond  either 

(a)  In  the  form  of  a  bond  containing 
the  following  conditions  and  such  other 
terms  as  the  Secretary  or  his  designated 
representative  may  prescribe  in  the 
approved  bond  forms,  with  such 
changes  as  may  be  necessary  to  adapt 
the  forms  to  the  type  of  legal  entity 
involved: 

Now,  therefore,  if  the  said  Iicen8e(s}  or  any 
amendments  thereto  be  granted  and  said 
principal,  and  its  successors  and  assigns 
operating  said  warehou8e(s),  shall  faithfully 
perform  during  the  period  of  this  bond  all 
obligations  of  a  hcensed  warehouseman 
under  the  terms  of  (the  United  States 
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Warehouse  Act]  and  regulations  thereunder 
relating  to  the  above-named  products. 

Then  this  obligation  shall  be  null  and  void 
and  of  no  effect,  otherwise  to  remain  in  full 
force.  For  purposes  of  this  bond,  the  aforesaid 
obligations  under  the  Act  regulations,  and 
contracts  Include  obligations  under  any  and 
all  modiflcations  of  the  Act,  the  regulations, 
and  the  contracts  that  may  hereafter  be 
made,  notice  of  which  modifications  to  the 
surety  lieing  hereby  waived. 

This  bond  shall  remain  in  force  and  effect 
for  a  minimum  term  of  one  year  beginning 
with  the  effective  date  of  this  bond  and 
thereafter  shall  be  considered  as  a 
continuous  bond,  subject  to  termination  as 
herein  provided. 

Regardless  of  the  number  of  years  this 
bond  remains  in  force,  or  the  number  of 
premiums  paid,  and  regardless  of  the  number 
or  amount  of  claims  or  claimants,  in  no  event 
shall  the  aggregate  bability  of  the  surety 
under  this  bond  exceed  the  amount  of  this 
bond. 

This  bond  may  be  terminated  at  the  end  of 
the  initial  one  year  term  by  providing  at  least 
120  days  advance  written  notice  of 
cancellation  to  the  Secretary.  This  bond  may 
be  canceled  at  any  time  after  the  initial  one 
year  term  beginning  with  the  bond  effective 
date  by  providing  120  days  advance  written 
notice  of  cancellation  to  the  Secretary.  If  said 
notice  is  given  by  the  surety,  a  copy  of  the 
notice  shall  be  mailed  on  the  same  day  to  the 
principal.  Cancellation  of  this  bond  shall  not 
affect  any  liability  that  shall  have  accrued 
under  this  bond  prior  to  the  effective  date  of 
cancellation. 

This  bond  shall  be  effective  on  and  after 


A  bond  in  this  form  shall  be  subject  to 
7  CFR  735.5  and  735.12  through  735.15. 
and  31  CFR  Part  225;  or 

(b)  In  the  form  of  a  certificate  of 
participation  in  and  coverage  by  an 
indemnity  or  insurance  fund  as 
approved  by  the  Secretary,  established 
and  maintained  by  a  State,  backed  by 
the  full  faith  and  credit  of  the  applicable 
State,  and  which  guarantees  depositors 
of  the  licensed  warehouse  full 
indemnification  for  the  breach  of  any 
obligation  of  the  licensed 
warehouseman  under  the  terms  of  the 
Act  and  regulations.  A  certificate  of 
participation  and  coverage  in  such  fund 
shall  be  furnished  to  the  Secretary 
annually.  If  administration  or 
application  of  the  fund  shall  change 
after  being  approved  by  the  Secretary, 
the  Secretary  may  revoke  his  approval. 
Such  revocation  shall  not  affect  a 
depositor's  rights  which  have  arisen 
prior  to  such  revocation.  Upon  such 
revocation  the  licensed  warehouseman 
then  must  comply  with  paragraphs  (a)  or 
(c)  of  this  section.  Such  certificate  of 
participation  shall  not  be  subject  to 
§{735.12  and  735.13;  or 

(c)  In  the  form  of  a  deposit  with  the 
Secretary  as  security,  United  States 
bonds,  Treasury  notes,  or  other  public 


debt  obligations  of  the  United  States  or 
obligations  which  are  unconditionally 
guaranteed  as  to  both  interest  and 
principal  by  the  United  States,  in  a  sum 
equal  at  their  par  value  to  the  amount  of 
the  penal  bond  required  to  be  furnished, 
together  with  an  Irrevocable  power  of 
attorney  and  agreement  in  the  form 
prescribed,  authorizing  the  Secretary  to 
collect  or  sell,  assign  and  transfer  such 
bonds  or  notes  so  deposited  in  case  of 
any  default  in  the  performance  of  any  of 
the  conditions  or  stipulations  of  such 
penal  bond.  Obligations  posted  in 
accordance  with  this  paragraph  may  not 
be  withdrawn  by  the  warehouseman 
until  one  year  after  license  termination 
or  until  satisfaction  of  any  claims 
against  the  obligations  whichever  is 
later.  A  bond  in  this  form  shall  be 
subject  to  7  CFR  735.5  and  735.12 
through  735.15,  and  31  CFR  Part  225. 

7.  Section  735.12  is  revised  to  read  as 
follows: 

9735.12    Amount  Of  bond;  addlttonal 
•mounts. 

(a)  The  amount  of  bond  to  be 
furnished  by  each  warehouseman  under 
the  regulations  in  this  part  shall  be  the 
rate  of  ten  dollars  ($10.00)  per  bale  for 
the  maximum  number  of  bales  that  the 
warehouse  acconmiodates  when  stored 
in  the  manner  customary  to  the 
warehouse  as  determined  by  the 
Secretary,  but  not  less  than  twenty 
thousand  dollars  ($20,000)  nor  more  than 
two  hundred  fifty  thousand  dollars 
($250,000);  except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  In  case  a  warehouseman  is 
licensed  or  applying  for  licenses  to 
operate  two  or  more  warehouses  in  the 
same  State,  he  may  give  a  single  bond 
meeting  the  requirements  of  the  Act  and 
the  regulations  in  this  part  to  cover  all 
his  warehouses  within  the  State  and 
shall  be  deemed  to  be  one  warehouse 
only  for  purposes  of  determining  the 
amount  of  bond  required  under 
paragraph  (a)  of  this  section. 

(c)  In  case  of  a  deficiency  in  net  assets 
above  the  twenty-five  thousand  dollars 
($25,000)  minimum  required  by 

S  735.5(d)(1),  there  shall  be  added  to  the 
amount  of  bond  determined  in 
accordance  with  paragraph  (a)  of  this 
section  an  amoimt  equal  to  such 
deficiency  or  a  letter  of  credit  in  the 
amount  of  the  deficiency  issued  to  the 
Secretary  for  a  period  of  not  less  than 
two  years  to  coincide  with  the  period  of 
any  deposit  of  obligations  under  7  CFR 
735.11(c).  Any  letter  of  credit  must  be 
clean,  irrevocable,  issued  by  a 
commercial  bank  payable  to  the 
Secretary  by  sight  draft  and  insured  as  a 
deposit  by  the  Federal  Deposit 
Insurance  Corporation. 


(d)  If  the  Secretary,  or  his  designated 
representative,  finds  that  conditions 
exist  which  warrant  requiring  additional 
bond,  there  shall  be  added  to  the 
amount  of  bond  as  determined  imder  the 
other  provisions  of  this  section,  a  further 
amount  to  meet  such  conditions. 

8.  Section  735.14  is  revised  to  read  as 
follows: 

S73S.14    Bond  required  eech  year. 

A  continuous  form  of  license  shall 
remain  in  force  for  more  than  one  year 
from  its  effective  date  or  any  subsequent 
extension  thereof,  provided  that  the 
warehouseman  has  on  file  with  the 
Secretary  a  bond  meeting  the  terms  and 
conditions  as  outlined  in  7  CFR  735.11. 
Such  bond  must  be  in  the  amount 
required  by  the  Secretary  and  approved 
by  him  or  his  designated  representative. 
Failure  to  provide  for  or  renew  a  bond 
shall  result  in  immediate  and  automatic 
termination  of  the  warehouseman's 
license. 

0.  Section  735.40  is  revised  to  read  as 
follows: 

S  735.40    Excess  Storage. 

(a)  If  at  any  time  a  warehouseman 
shall  store  cotton  in  his  licensed 
warehouse  in  excess  of  the  capacity 
thereof  as  determined  in  accordance 
with  7  CFR  735.12,  such  warehouseman 
shall  so  arrange  the  cotton  as  not  to 
obstruct  free  access  thereto  and  the 
proper  operation  of  the  sprinkler  or 
other  fire  protection  equipment  provided 
for  such  warehouse,  and  shall 
immediately  notify  the  Secretary  of  such 
excess  storage,  the  reason  therefor  and 
the  location  thereof. 

(b)  A  warehouseman  who  lacks  space 
and  desires  to  transfer  at  his  own 
expense,  identity  preserved  depositor 
stored  cotton,  for  which  receipts  have 
been  issued  to  another  licensed 
warehouse  may  physically  do  so  subject 
to  the  following  terms  and  conditions: 

(1)  The  transferring  (shipping) 
warehouseman's  accepted  rules  or 
schedule  of  charges  must  contain  notice 
that  the  warehouseman  may  forward 
cotton  deposited  on  an  identity 
preserved  bases  with  the  written 
permission  of  the  depositor  under  such 
terms  and  conditions  as  the  Secretary 
may  prescribe; 

(2)  For  purposes  of  this  section,  a 
licensed  warehouse  means;  (i)  a 
warehouse  operated  by  a 
warehouseman  who  holds  an 
unsuspended,  unrevoked  license  under 
the  U.S.  Warehouse  Act  for  cotton;,  or 
(ii)  a  warehouse  operated  by  a 
warehouseman  who  holds  an  effective 
warehouse  license  for  the  public  storage 
of  cotton  issued  by  a  State  that  has 
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financial,  bonding  and  examination 
requirements  for  the  benefit  of  all 
depositors  at  least  equal  to  the 
requirements  of  this  section; 

(3)  The  transferring  (shipping) 
warehouseman  must  list  all  forwarded 
bales  on  a  Bill  of  Lading  by  receipt 
number  and  weight,  in  blocks  not  to 
exceed  200  bales.  Hie  receiving 
warehouse  shall  promptly  issue  a  non- 
negotiable  block  receipt  for  each  block 
attaching  a  copy  of  the  corresponding 
Bill  of  Lading  to  each  receipt  and 
forward  the  receipt  promptly  to  the 
transferring  warehouseman  (The 
receiving  warehouseman  will  store  each 
block  intact,  attach  a  header  card 
showing  the  receipt  number,  niunber  of 
bales  and  a  copy  of  the  Bill  of  Lading 
with  the  individual  tag  numbers.  Such 
non-negotiable  block  receipts  shall  have 
printed  or  stamped  in  large  bold  outline 
letters  diagonally  across  the  face  the 
words  "NOT  NEGOTIABLE."  Receipts 
are  not  valid  for  collateral  purposes.  The 
non-negotiable  receipt  shall  be  retained 
by  the  shipping  warehouseman  to  be 
presented  to  and  used  by  Department 
examiners  in  Ueu  of  an  on-site 
inventory.  The  cotton  covered  by  such 
receipts  is  not  the  property  of  either  the 
receiving  or  shipping  warehouseman  but 
held  in  trust  by  both  solely  for  the 
benefit  of  the  depositors  whose  bailed 
cotton  was  transferred  individually  or 
collectively  and  the  depositor  or  the 
depositor's  transferee  retains  title 
thereto); 

(4)  The  shipping  warehouseman's 
bond  shall  be  increased  to  consider  the 
addition  of  the  transferred  cotton  to  the 
licensed  capacity  of  the  warehouse  with 
the  net  asset  requirements  based  on  the 
total  of  the  licensed  capacity  and  the 
forwarded  cotton  (The  bond  amount 
need  not  be  more  than  S2SOfiOO  unless 
necessary  to  cover  a  deficiency  in  net 
assets  to  meet  requirements.  Tlie 
receiving  warehouseman  must  not  incur 
storage  obligations  that  exceed  the 
licensed  capacity  of  the  receiving 
warehouse); 

(5)  The  shipping  warehouseman 
continues  to  retain  storage  obligations  to 
the  owners  of  all  cotton  deposited  in  the 
warehouse  for  storage  whether 
forwarded  or  retained  and  is,  except  as 
otherwise  agreed  upon  under  paragraph 
(b)(6)  of  this  section,  required  to 
redeliver  the  cotton,  upon  demand,  to 
the  depositor  or  the  depositor's 
transferee  at  the  warehouse  where  the 
cotton  was  first  deposited  for  storage; 

(6)  The  owner  of  cotton  deposited  for 
storage  at  the  warehouse  must  make 
settlement  and  take  deUvery  at  the 
warehouse  where  the  cotton  was  first 
deposited  for  storage,  tuiless  the  owner 
of  the  cotton,  with  the  consent  of  both 


the  shipping  warehouseman  and  the 
receiving  warehouseman,  elects  to  take 
delivery  at  the  warehouse  to  which 
cotton  was  transferred  under  this 
section; 

(7)  Nothing  in  this  section  diminishes 
the  right  of  the  owner  of  the  cotton  to 
receive  or  the  obligation  of  the 
warehouseman  of  a  licensed  warehouse 
fit>m  which  the  product  is  transferred,  to 
deliver  to  the  owner  the  same  cotton, 
identity  preserved,  called  for  by  the 
warehouse  receipt  or  other  evidence  of 
storage; 

(8)  Recording  and  retention  of  non- 
negotiable  warehouse  receipts  received 
as  a  result  of  forwarding  cotton  under 
this  section  shall  be  subject  to  the 
requirements  for  warehouse  receipts 
specified  elsewhere  in  these  regulations; 
and 

(9)  If  it  is  the  shipping 
warehouseman's  obligation  by  terms  of 
the  warehouse  receipt  or  otherwise  to 
insiu%  the  cotton  subject  to  the  transfer, 
he  must  in  accordance  with  7  CFR  735.23 
keep  such  cotton  insured  in  his  own 
name  or  transfer  the  cotton  only  to  a 
warehouse  where  the  cotton  is  fully 
insured. 

10.  Section  735.93  is  added  to  read  as 
follows. 

{735.93   0MB  control  number  assigned 
pursusm  w  pspefwnni  iieuubuuii  mci. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  735)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C  Chapter  35  and  have  been 
assigned  OMB  Control  Number  0560- 
0120. 

Signed  at  Washington,  DC  July  12. 1668. 
Milton  Hsctx. 

Administrator,  Agricuitural Stabilization  and 
Coruervation  Service. 
(FR  Doc  68-16001  Filed  7-18-48: 8.-45  am] 
MUJNG  COOC  »410-es-ll 


Agricultural  Marketing  Service 

7  CFR  Parte  916. 917,  and  919 

Expenaes  and  Aaaaasment  Rates  for 
Specified  Marketing  Ordars 

MMENCV:  Agricultural  Maricetlng  Service. 

USDA. 

action;  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes 
assessment  rates  under  Mariceting  Order 
No.'s  916  and  917  (California  nectarines, 
plums,  and  peaches)  and  919  (Colorado 
peaches)  for  the  1988-69  fiscal  year 
established  for  each  order.  The  proposal 


in  needed  for  the  Nectarine 
Administrative  Conunittee,  the  Plum  and 
Peach  Commodity  Committees,  and  the 
Colorado  Peach  Administrative 
Committee  to  incur  operating  expenses 
during  the  1988-89  fiscal  year  and  to 
collect  funds  during  that  year  to  pay 
those  expenses.  This  would  facilitate 
program  operations.  Funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 

EFFECTIVE  DATE:  March  1, 1968.  through 
February  28, 1989  (SS  916.227,  917.250 
and  917.251),  and  July  1, 1988,  through 
June  30, 1969  (S  919.227). 

FOft  FURTHER  INFORMATION  CONTACT: 

Jerry  N.  Brown,  Marketing  ^peciaUst 
Marketing  Order  Administration  Branch. 
FaV,  AMS,  USDA,  P.O.  Box  96456, 
Room  2525-S,  Washington,  DC  2009O- 
6456;  telephone:  (202)  475-5464. 

SUPPLEMENTARY  INFORSIATWN:  This  rule 

is  issued  under  Marketing  Order  No.'s 
916  (7  CFR  Part  916)  regulating  the 
handling  of  nectarines  grown  in 
California;  917  (7  CFR  Part  917), 
regulating  the  handling  of  fresh  pears, 
plums,  and  peaches  grown  in  California; 
and  919  (7  CFR  Part  919)  regulating  the 
handling  of  peaches  grown  in  Mesa 
County,  Colorado.  These  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  imder  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibiUty. 

There  are  approximately  650  handlers 
of  California  plums,  peaches,  and 
nectarines  subject  to  regulation  under 
marketing  orders  (7  CFR  Parts  916,  and 
917),  and  there  are  approximately  2.030 
producers  of  these  commodities  in  the 
regulated  area.  There  are  approximately 
28  handlers  of  Colorado  peaches  subject 
to  regulation  under  a  marketing  order  (7 
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CFR  Part  919),  and  there  are 
apiwoximate^  245  producers  ofpeachee 
in  the  regulated  area.  SbmU  agricultural 
producer*  have  been  defined  by  the 
Small  BusineM  Administration  (13  CFR 
121.2)  as  those  having  average  gross 
annual  reveaues  for  the  last  three  years 
of  lesa  dian  $500^000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  yosa  annual  receipts  are 
less  than  $3.SO(Wno.  The  majority  of 
these  handlers  and  |»oducers  may  be 
classified  as  small  entities. 

Each  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  members  of  the 
committees  are  primarily  handlers  and 
producers  of  the  regulated  commodities. 
They  are  familiar  with  the  committees' 
needs  and  ¥rith  the  costs  for  goods, 
services,  and  personnel  in  their  local 
areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportimity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committees'  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  diat  die  committees  will 
have  funds  to  pay  their  expenses. 

The  Nectarine  Administrative 
Committee  met  on  May  S,  1988,  and 
uncunimously  recommended  1988-80 
marketing  order  expenditures  of 
$3,123,908  and  an  assessment  rate  of 
$0.18  per  No.  220  standard  lug  box 
(package)  of  fresh  nectarines.  For 
comparison.  19S7-88  fiscal  year 
budgeted  expenditures  were  $2,844,417 
and  the  assessment  rate  was  $0.18  per 
package.  Ma|ar  expenditure  categories 
in  the  1968-80  budget  ara  $14101.888  for 
market  development  and  $887,000  for 
inspection,  widi  mpet  of  tfta  ramainder 
for  program  administratioa  Total 
income  for  1968-80  is  expected  to 
amount  to  $3,1734100.  including 
assessment  income  of  $3,132,900  based 
on  shipments  of  17,4054XX)  packages  of 


fresh  nectarines,  $20,000  from  the 
Caltfomia  Department  of  Food  and 
Agricultura,  and  $21,000  from  other 
sources  such  as  interest  earned  on  the 
reserve  fund.  Committee  reserves  are 
within  limits  authorized  under  the 
program. 

The  Plum  Commodity  Committee  met 
on  May  4, 1986,  and  imanimousiy 
recommended  1968-80  marketing  order 
expenditures  of  $3,510,878  and  an 
assessment  rate  of  $0.19  per  No.  22D 
standard  lug  box  (package)  of  fresh 
plums.  For  comparison,  1987-88  fiscal 
year  budgeted  expenditures  were 
$3,125,626  and  the  assessment  rate  was 
$0.19  per  package.  Ma)or  expenditure 
categories  in  the  1986-80  budget  are 
$1,971,459  for  market  development  and 
$1,065,980  for  inspection,  widi  most  of 
the  remainder  for  program 
administration.  Total  income  for  1988-89 
is  expected  to  amount  to  $3,506,030, 
inchiding  assessment  income  of 
$3,486,030  based  on  riiipments  of 
18,237,000  packages  of  fresh  plums, 
$20,000  firom  the  California  Department 
of  Food  and  Apiculture,  and  $23,000 
from  other  sources  sudi  as  interest 
earned  on  the  reserve  fund.  Additional 
estimated  income  includes  $100,000  from 
the  USDA's  Foreign  Agricultural  Service 
for  export  match^  funds.  Reserves  are 
within  the  maximum  amounts 
authorized  under  the  program. 

The  Peach  Commodity  Committee  met 
on  May  5, 1968.  and  recommended,  by  a 
12-1  vote.  1088-69  maricetii«  order 
expenditures  of  $2.562J60  and  an 
assessment  rate  of  $0.18  per  No.  220 
standard  lug  box  (package)  of  fresh 
peaches.  For  comparison,  1987-88  fiscal 
year  budgeted  expendit\ues  were 
$2,409,180  and  the  assessment  rate  was 
$0.16  per  package.  Major  expenditure 
categories  in  the  1966-80  budget  are 
$1,280,435  for  market  development  and 
$8864)00  for  inspection,  with  most  of  the 
remainder  for  program  administration. 
Total  Income  for  1988-80  is  expected  to 
amount  to  $2,590,960.  including 
assessment  income  of  $2,553,460  based 
on  shipments  of  14.186.000  packages  of 
fresh  peaches,  $20,000  from  the 
California  Department  of  Food  and 
Agriculture,  and  $17,500  from  other 
sources  such  as  interest  earned  on  the 
reaearve  fimd.  Additkmal  estimated 
income  includes  $20,000  from  the 
USDA's  Foreign  Agricultural  Service  for 
export  matching  funds.  Reserves  are 
within  the  maximum  amounts 
authorized  under  the  program. 

The  Colorado  Peach  Admiiristrative 
Committee  met  on  May  23, 1968,  and 
unanimously  recommended  1966-89 
maii(eting  order  expenditures  of  $1,830 
and  an  assessment  rate  of  $0.01  per 


bushel  of  fresh  peadtes.  The  Federal 
marketing  order  program  is  operated  in 
conjunction  with  a  ^ate  program.  For 
comparison,  1967-88  fiscal  year 
budgeted  expenditures  were  $683.  There 
was  no  assessment  rate  for  the  1987-88 
season  because  the  committee  wanted 
to  reduce  the  Federal  portion  of  the 
reserve  account.  The  reserve  was 
reduced  to  $30.  Federal  assessment 
income  for  1986-69  is  expected  to 
amount  to  $1,600  based  on  shipments  of 
180,000  budiels  of  fresh  peadies. 
Operating  reserves  are  well  within  the 
amounts  authorized  under  the  program. 
The  Federal  program  budget 
expenditures  of  $1,830  will  be  used  to 
help  pay  the  manager's  salary. 

While  this  section  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  form  the  operation  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  regarding  this  action 
was  issued  on  June  16, 1988,  and 
published  in  the  Fadatal  Registar  (53  FR 
232244.  June  21, 1968).  That  document 
provided  that  interested  persona  could 
file  comments  through  July  1, 1988.  No 
comments  wen  received. 

Based  on  the  foregoing,  it  is  found  that 
the  specified  expenses  are  reasonable 
and  likely  to  be  incurred,  and  that  such 
expenses,  assessment  rates,  and 
operating  reserves  will  tend  to 
effectuate  the  declared  pobcy  of  the  Act 

^tproval  of  die  expenses,  assessment 
rates,  and  operating  reserves  should  be 
expedited  because  the  committees  need 
to  have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis.  In  addition,  handlen 
are  aware  of  this  action  which  was 
recommended  by  the  committees  at 
public  meetings.  Therefore,  the 
Secretary  also  finds  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
pofaiicatioa  in  the  Federal  Ragister  (5 
U.S.C.  553). 

List  of  Subjects  In  7  CFR  Parts  916. 917. 
and  919 

Marketing  agreements  and  orders. 
Nectarines.  Pears.  Plums.  Peaches ' 
(California).  Peaches  (Cobrdao). 

For  the  reasons  set  forth  in  the 
preamble,  new  ||  91&227,  017.250, 
917.251,  and  919.227  are  added  as 
follows: 
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1.  The  authority  citation  for  7  CFR 
Parts  916, 917,  and  919  continues  to  read 
as  follows: 

Autliority:  Sees.  1-19. 48  Stat.  31.  as 

amended:  7  U.S.C.  601-674. 

2.  New  §S  916.227. 917.25a  917.251. 
and  919.227  are  added  to  read  as 
follows: 

Note. — ^These  sections  will  not  appear  in 
the  Code  of  Federal  Regulations. 

PART  016-NECTARINES  GROWN  IN 
CAUFORMA 


S  916.227 

Expenses  of  $3,123,906  by  the 
Nectarine  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.18  per  No.  220  standard  lug  box  of 
assessable  nectarines  is  established,  for 
the  fiscal  period  ending  February  28, 
1989.  Unexpended  funds  may  be  carried 
over  as  a  reserve. 

PART  917— FRESH  PEARS,  PLUMS, 
AND  PEACHES  GROWN  IN 
CAUFORNIA 


S917.2S0    Expenessand) 

Expenses  of  $3,510,878  by  the  Plum 
Commodity  Committee  are  authorized, 
and  an  assessment  rate  of  $0.19  per  No. 
220  standard  lug  box  of  assessable 
peaches  is  established  for  the  fiscal 
period  ending  February  26, 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 


f  917.251    Expenses  and  aesssemsnt  rata. 

Expenses  of  $2,562,088  by  the  Peach 
Commodity  Committee  are  authorized, 
and  an  assessment  rate  of  $0.18  per  No. 
220  standard  lug  box  of  assessable 
plums  is  established  for  the  fiscal  period 
ending  February  28, 1989.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

PART  919-PEACHE8  GROWN  IN 
MESA  COUNTY,  COLORADO 

1 919.227    Expanaas  and  ssssssmsnt  rata. 

Expenses  of  $1,830  by  the 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.01  per  bushel  of  assessable  peaches 
is  established  for  the  fiscal  period 
ending  June  30. 1989.  Unexpended  fimds 
may  be  carried  over  as  a  reserve. 

Dated:  July  14. 1988. 

William ).  Doyle. 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

(FR  Doc.  88-16238  Filed  7-l»-88: 8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12CFRPart563 
[No.  86-677] 

Purchaee  and  Sale  of  Freddie  Mac 
Preferred  Stock  by  Certain  Ineured 
Inatitutione 

Date:  July  13. 1988. 
AQENCV:  Federal  Home  Loan  Bank 
Board. 

action:  Temporary  rule  with  request  for 
comments. 

8UMMARY:  The  Federal  Home  Loan  Bank 
Board  ("Board")  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC")  is  adopting  a 
temporary  regulation  addressing  the 
purchase  and  sale  of  preferred  stock  of 
the  Federal  Home  Loan  Mortgage 
Corporation  ("Freddie  Mac")  held  by 
institutions  insured  by  the  FSLIC 
("insured  institutions")  that  do  not 
currentiy  meet  their  minimiun  regulatory 
capital  requirements.  The  temporary 
regulation  provides  that  no  sudi 
institution  may  buy  or  sell  such  stock 
without  obtaining  prior  approval  fit>m 
its  Principal  Supervisory  Agent  ("PSA") 
or  his  designee,  subject  to  the 
conciurence  of  the  Office  of  Regulatory 
Activities.  It  also  sets  forth  general 
guidelines  that  the  PSA  will  use  in 
determining  whether  to  grant  such 
approval.  Comments  are  solicited  on  all 
aspects  of  the  temporary  rule. 
date:  The  temporary  regulation  is 
effective  July  13. 1988.  Comments  must 
be  received  on  or  before  September  19. 
1966.  The  regulation  will  expire  on 
December  31, 1988. 
ADOWBSS:  Send  comments  to  Director. 
Information  Services  Section.  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board,  1700  G  Sti^et  NW., 
Washington,  DC  20552.  Comments  will 
be  available  for  public  inspection  at  the 
Board's  Information  Services  Office,  601 
17th  Stieet  NW.,  Washington,  DC  20552. 

FOR  nmTHEII  INFORMATMN  CONTACT: 

Deborah  Dakin,  Regulatory  Counsel, 
(202)  377-6445;  Daniel  G.  Lonergan, 
Attorney,  (202)  377-6458;  or  Thomas  J. 
Delaney,  Attorney,  (202)  377-6417. 
Regulations  and  Legislation  Division, 
Office  of  General  Counsel.  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW..  Washington.  DC  20552. 
SUm^MENTARV  INFOIIMATION:  On  July 
13. 1988.  the  Board  of  Directors  of 
Freddie  Mac  voted  in  principle  to  permit 
holdera  of  the  preferred  stock  of  Freddie 
Mac  to  sell  such  stock  to  the  general 
public  as  of  January  1. 1989.  Before  this 
time,  pursuant  to  a  previous  resolution 
creating  the  class  of  preferred  stock 


covered  by  the  July  13  action,  such  stock 
could  only  be  held  by  stockholders  of  a 
Federal  Home  Loan  Bank,  a  Federal 
Home  Loan  Bank  in  connection  with 
collateral  for  advances,  the  FSLIC  in 
connection  with  the  receivership  or 
insolvency  of  a  holder  of  the  preferred 
stock,  a  pre-approved  maricet  maker  or 
nominee  thereof,  or  a  specialist  on  any 
national  securities  exchange. 
Additionally,  single  holders  of  such 
preferred  stock  were  limited  in  the 
maximum  amount  of  shares  each  could 
hold  to  150,000.  Freddie  Mac's  Board  of 
Directors  also  acted  on  Jidy  13. 1988  to 
increase  sequentially  the  maximum 
niunber  of  shares  that  any  single  holder 
could  own  fiom  ISaOOO  to  6000.000  by 
January  1, 1969. 

Currently,  Freddie  Mac  preferred 
stock  is  primarily  held  by  the 
approximately  3,000  insured  institutions 
that  own  stock  in  the  Federal  Home 
Loan  Banks.  In  generaL  the  Board 
believes  that  any  decision  to  purdiase 
or  sell  Freddie  Mac  stock  both  before 
and  after  January  1, 1969,  is  best  left  to 
the  sound  business  judgment  of  insured 
institutions  themselves.  The  Board  is 
concerned,  however,  with  the  possiUe 
effect  of  the  removal  of  the  restrictions 
on  ownerriiip  and  transferability  of 
Freddie  Mac  preferred  stock  on  those 
insured  institutions  not  currently 
meeting  their  minimum  regulatory 
capital  requirement  as  set  forth  in  12 
CFR  563.13  and  563.14.  These 
institutions  require  closer  supervision  as 
a  result  of  their  impaired  capital 
position. 

The  Board  has  therefore  determined 
to  require  that  such  institutions  obtain 
the  approval  of  their  PSA  or  his 
designee,  subject  to  the  concurrence  of 
the  Office  of  R^[ulatory  Activities, 
before  buying  or  selling  any  of  the 
shares  of  Freddie  Mac  preferred  stodc 
they  now  hold  or  may  later  acquire.  This 
restriction  is  similar  to  restrictions  the 
Board  has  imposed  on  such  institutions 
in  other  contexts.  See,  e^..  12  CFR  563.4 
(brokered  deposits).  12  CFR  563.9- 
8(c)(2)(iii)  (equity  risk  investments).  In 
so  acting,  die  Board  believed,  as  it  does 
today,  that  the  impaired  capital  status  of 
such  insured  institutions  warrants 
particular  supervisory  scrutiny  of 
certain  business  decisions.  The  PSA  for 
the  institution  is  best  able  to  determine 
whether  an  institution's  decision  to 
purchase  or  sell  Freddie  Mac  preferred 
stock  may  have  adverse  consequences 
for  the  institution  and  ultimately  the 
FSLIC  as  insurer  of  the  institution. 

The  Board  believes  that  the 
elimination  of  the  ownership  and 
transferability  restrictions  that  had 
previously  applied  to  Freddie  Mac 
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preferred  stock  may  subfect  the  value  of 
those  securities  to  increased  market 
fluctuations.  This  could,  in  turn,  have  a 
significant  impact  on  the  financial 
condition  of  insured  institutions  holding 
such  stock.  To  the  extent  diat 
institutions  can  immediately  increase 
their  holdings  (rf  Pireddie  Mac  preferred 
stock,  the  results  of  potential  market 
fluctuations  in  the  value  of  this  stodc 
take  on  more  significant  consequences. 

With  the  removal  of  the  previous 
Freddie  Mac  restriction  significantly 
limiting  the  amount  any  single  holder  of 
preferred  stock  could  own,  insured 
institutions  can  immediately  double 
their  holdings  of  Freddie  Mac  preferred 
stock.  At  the  same  time,  the  vahie  of  this 
stock  will  be  subject  to  unprecedented 
volatility.  The  capital  position  of 
institutions  that  are  not  presently 
meeting  their  minimum  capital 
requirement  uiay  be  particularly 
vulnerable  to  these  variations.  Hm 
Board  believes  that  before  such 
institutions  can  gignificantly  alter  their 
holdings  of  Freddie  Mac  preferred  stock, 
there  must  be  an  opportunity  for  the 
institution's  Principal  Supervisory  Agent 
to  evaluate  the  potential  impact 
resulting  fitom  a  change  in  the  level  of 
this  type  of  investment  Although  the 
Fredd^  Mac  action  does  not 
contemplate  that  this  preierred  stock 
will  be  available  for  sale  to  the  public 
until  January  1. 1989.  in  the  interim  tlie 
Board  reco^iizes  that  intra-industiy 
purchases  and  sales  among  institutions 
with  impaired  capital  could 
detrimentally  affect  the  sound  operation 
of  such  institutions. 

The  temporary  rule  that  the  Board 
adopts  toiby  wtfl  prevent  institutioos 
that  do  not  meet  their  minimum 
regulatory  capital  requirement  under 
SS  563.13  and  583.14  from  buying  or 
selling  Freddie  Mac  preferred  stock 
without  first  obtaining  written  approval 
from  their  PSA. 

The  rule  requires  that  institutions  not 
meeting  dieir  minimum  capital 
requirement  must  submit  written 
applications  to  their  PSAs.  It  sets  forth 
factors  to  be  considered  by  the  PSAs 
when  evaluating  an  institution's 
application  to  buy  or  sell  Freddie  Mac 
preferred  stodc.  In  making  a  written 
application  to  buy  or  sell  Freddie  Mac 
preferred  stock,  institutions  will  be 
required  to  demonstrate  the  effect  that 
the  proposed  transaction  will  have  on 
their  overall  asset  composition.  Facton 
that  are  to  be  addressed  in  applications 
include,  but  are  not  Ihnlted  to,  the  effect 
proposed  transactions  will  have  on  an 
institution's  futive  growth,  its  risk 
exposure,  and  portfolio  diversification. 
The  PSA  may  require  an  institution  to 


include  to  its  apj^ication  any  additional 
information  that  the  PSA  may  consider 
relevant  to  evaluating  portfolio  risk  in 
connection  with  the  purchase  or  sale  of 
Freddie  Mac  preferred  stock.  If  the 
institution  proposes  to  sell  its  shares  of 
Freddie  Mac  preferred  stock,  it  must 
indicate  in  its  application  the  manner  in 
which  the  resulting  proceeds  are  to  be 
used.  Moreover,  it  must  comply  with  any 
conditions  imposed  by  the  PSA.  AD 
institutions  not  meeting  their  ntinimiun 
capital  requirement  that  sell  shares  of 
Freddie  Mac  preferred  stock  may.  at  the 
discretion  of  the  PSA,  be  further 
restricted  from  declaring  dividends  for 
the  yean  in  whidi  the  gain  on  such 
sales  are  recognized  until  aa  amount 
equivalent  to  such  gain  is  subtracted 
from  the  institution's  earnings.  Any 
waivera  granted  by  the  PSA  with 
respect  to  other  dividend  restrictions 
will  not  apply  to  this  dividend 
restriction. 

Although  the  Board  has  determined 
that  immediate  action  is  required  to 
ensure  that  institutions  fail^  their 
regulatory  capital  requirement  buy  and 
sell  Freddie  Mac  stock  consistent  with 
prindpies  of  safety  and  soundness,  the 
Board  also  believes  that  public  comment 
on  today's  rule  will  be  useful  in  shaping 
any  permanent  rule  that  it  may 
determine  to  adopt  upon  eiqriration  of 
this  temporary  rule.  It  therefore  requests 
public  ooounent  on  the  temporary 
regulation  adopted  today.  Comments 
received  will  be  taken  into  account  in 
determining  the  scope  of  any  fiaal 
regulation  that  the  Board  may  adopt 

The  Administrative  Procedure  Act  5 
U.S.C.  553(b).  (d)(3).  provides  tiiat  Uie 
general  provisions  requiring  notice  and 
comment  and  a  delay  in  the  e&ctive 
date  of  a  substantive  regulatton  do  not 
apply  when  an  agency  determines  that 
the  public  interest  would  not  be  served 
by  notice  and  comment  before  agency 
action  and  that  good  cause  for 
depensing  with  the  delay  in  effective 
date  exists  and  is  published  with  the 
rule.  As  set  forth  elsewhere  in  this 
su^mMorrAiiv  MramumoN,  die 
Board  believes  that  in  order  to  preserve 
its  ability  to  supervise  Institutions  with 
impaired  capital  adequately  its  Prindpal 
Supervisory  Agents  must  be  able  to  act 
promptly  to  monitor  the  decision  by  any 
such  institution  to  purchase  or  sell 
Freddie  Mac  preferred  stodc.  It 
antidpates  that  it  will  have  adequate 
time,  during  the  period  this  temporary 
role  is  in  effect  to  review  any  comments 
received  during  the  comment  period  and 
any  other  supervisory  information 
regarding  these  institutions  to  determine 
the  most  effective  way  of  affording  sudi 
institutions  managerial  flexibility  in  this 


area  consistent  with  the  Board's 
supervisory  concerns.  The  Board 
therefore  &ids  that  good  cause  exists 
for  dispensing  with  a  delayed  effective 
date. 

Regulatory  FlexibUhy  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  604,  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  incorporated  above 

in  SUPFLCMENTARY  INFOIWUT10N. 

2.  Issues  raised  by  comments  and 
agency  assemment  and  response.  These 
elements  will  be  considered  by  the 
Board  in  reviewing  any  comments 
received  and  wiJl  be  ftdly  addressed  in 
any  final  regulaticm. 

3w  Sigmificant  alternatives  minimizing 
small-entity  impact  and  agency 
response.  'The  Small  Business 
Administration  defines  a  small  finandal 
institution  as  "a  commercial  bank  or 
savings  and  loan  association,  the  assets 
of  which,  for  the  preceding  fiscal  year, 
do  not  exceed  $100  million. "  13  CFR 
121.13(a).  This  temporary  regulation  will 
only  affect  those  small  savings  and  loan 
associations  that  are  not  currentiy 
meeting  their  regulatory  capital 
requirements.  The  Board  believes  that 
the  temporary  role  provides  the  least 
burdensooM  alternative  available  for 
addressing  the  Board's  supervisory 
concern  about  the  safe  and  sound 
operation  of  such  insured  institutions  in 
this  area.  The  Board  will  consider  any 
alternatives  presented  in  comments 
addressing  this  concern. 

List  of  Subjects  in  12  CFR  Part  5B3 

Bank  deposit  insurance.  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
assodattons. 

SUBCHAPrm  D-nE0EfUU.8AVINQ8  AND 
I^AN  INSURANCE  CORPORATION 

PART  563-OPERAT10N8 

1.  The  authority  citation  for  Part  563 
continues  to  read  as  follows: 

Authority:  S«c.  1, 47  Stat  725,  aa  amended 
(12  U.S.C.  1421  el  aei}.);  mc  5A.  47  StaL  727. 
at  added  by  sec  1,  (M  Stat.  256,  a>  amended 
(12  liS.C  142Sa):  MC  sa  47  Stat.  727.  aa 
amended  by  aec.  4, 80  Stat.  824.  aa  amended 
(12  U.S.C  1425b):  aec.  17. 47  SUt  736.  aa 
amended  (12  U.S.C.  1437]:  ae&  2, 48  Stat.  128. 
aa  amended  (12  U.S.C.  1462):  aec  5, 48  Stat. 
132.  as  amended  (12  U.S.C.  1464);  aeca.  401- 
407.  48  Stat.  1255-1280.  as  amended  (12  U.S.C 
1724-1730):  aec  406,  82  StaL  5.  aa  amended 
(12 use.  1790a); Reois.  Ptan No. 3 of  1947. 12 
FR  4881.  3  CFR.  1943-1946  Comp.,  p.  1071. 

2.  Amend  Part  563  by  adding  a  new 
{  563.13-3  to  read  as  follows: 
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fS63.13-3   Sato  of  FaderslHoaM  Loan 

MortQSQe  Cofpocation  Preferred  Stock. 

(a)  An  insured  institution  that  fails  to 
satisfy  its  minimum  regulatory  capital 
requirement  as  set  forth  in  §  §  563.13  and 
563.14  of  this  subchapter, 
notwithstanding  any  previously  granted 
capital  forbearances,  shall  not  be 
permitted  to  sell  or  buy  Federal  Home 
Loan  Mortgage  Corporation  preferred 
stock  except  as  approved  by  the 
Principal  Supervisory  Agent  or  his 
designee,  subject  to  the  concurrence  of 
the  Office  of  Regulatory  Activities. 

(b)  An  insured  institution  that  fails  to 
satisfy  the  regulatory  capital 
requirement  set  forth  in  §$563.13  and 
563.14  of  this  subchapter  shall  make 
written  application  to  the  Prindpal 
Supervisory  Agent  for  permission  to  buy 
or  sell  preferred  stock  of  the  Federal 
Home  Loan  Mortgage  Corporation.  The 
written  application  shall  provide  the 
Prindpal  Supervisory  Agent  or  his 
designee  with  sufiident  information  to 
demonstrate  how  the  proposed  sale  or 
purchase  of  such  preferred  stock  will 
affect  the  overall  level  of  risk  of  the 
institution's  portfolio,  as  well  as  any 
additional  information  which  the 
instituticm  may  deem  relevant  to 
supervisory  review.  In  evaluating  the 
overall  risks  posed  by  the  sale  or 
purchase  of  preferred  stock  to  the 
institution's  portfolio,  the  Principal 
Supervisory  Agent  or  his  designee  shall 
consider  the  purposes  for  which  such 
sale  proceeds  «viU  be  used,  the  effed  of 
investment  of  the  proceeds  on  the 
composition  and  quality  of  the 
institution's  asset  portfolio,  the 
institution's  growth  plans,  the  likely 
effect  on  the  institution's  liquidity,  as 
well  as  any  additional  relevant 
information  the  I^ndpal  Supervisory 
Agent  or  his  designee  may  seek  in 
evaluating  overall  portfolio  risk. 

(c)  The  Prindpal  Supervisory  Agent  or 
his  designee,  in  approving  the 
application  of  an  insured  institution  not 
meeting  its  minimum  regulatory  capital 
requirement  to  sell  such  preferred  stock, 
may  impose  conditions  upon  his 
approval  including  the  requirement  that 
such  institution  not  dedare  a  dividend 
unless  it  has  first  subtracted  any  gain 
realized  from  the  sale  of  such  stock  from 
earnings. 

By  tlie  Federal  Home  Loan  Bank  Board. 

Nadine  Y.  Waslungtoo. 

Assistant  Secretary. 

(FR  Doc  86-18200  Piled  7-18-68:  a45  am) 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  611  and  617 

Organization;  Examinations  and 
Investigations 

aoency:  Farm  Credit  AdministratioiL 
action:  Final  rule. 

summary:  Hie  Farm  Credit 
Administration  Board  (Board)  adopts  in 
final  form,  with  no  changes,  the 
proposed  rule  deleting  12  CFR  Part  617, 
Subpart  A.  and  amending  12  CFR  Part 
611  that  was  published  with  request  for 
comment  on  May  12, 1988  (53  FR  16936). 
The  rule  eliminates  duplicative  or 
unnecessary  regulations  relating  to  Farm 
Qedit  Administration  (FCA) 
examinatioru  and  investigations. 
EFFECnVE  date:  This  rule  shall  become 
effective  upon  the  expiration  of  30  days 
after  this  publication  during  which 
either  or  both  Houses  of  Congress  are  in 
session.  Notice  of  effective  date  will  be 
published  in  the  Federal  Register. 

FOR  niRTHER  INFORMATION  CONTACT 

Stephen  G.  Smith,  Examiner,  Office  of 
Examination,  Farm  Credit 
Admkiistration.  1501  Farm  Credit 
Drive,  McLean.  Virginia  22102-509a 
(703)  883^16a 
or 
James  M.  Mwris,  Attorney,  Office  of 
General  Counsel  Farm  Credit 
Administration.  1501  Farm  Credit 
Drive,  McLean.  Virginia  22102-5090, 
(703)  883-4020,  TDD  (703)  883-4444. 
StiPPUBMBNTARV  INFOR«MTION:  On  May 
12, 1988  (53  FR  16036),  tiie  FCA 
published  a  proposed  rule  to  ddete 
duplicative  and  unnecessary  regulations 
concerning  examinations,  llie  FCA 
requested  comments  on  the  pn>posed 
rute.  The  deadline  for  comments  was 
June  13, 1988.  The  FCA  received  one 
comment,  a  letter  from  the  Farm  Credit 
Banks  of  Baltimore  supporting  the 
proposed  rule.  For  the  reasons  set  forth 
below,  the  FCA  Board  adopts  the 
regulations  as  final  with  no  changes. 

12  CFR  Part  617,  Subpart  A.  contains 
regulations  governing  examinations  and 
investigations  conducted  by  FCA 
examiners.  The  FCA  is  deleting  those 
provisions  of  Part  617,  Subpart  A.  which 
are  merely  duplicative  of  provisions 
contained  in  the  Farm  Credit  Act  of 
1971,  as  amended  (Act),  12  U.S.C.  2001  et 
seq.,  or  which  are  more  appropriately 
addressed  in  internal  agency 
procedures. 

The  provisions  of  §  617.7000  repeat 
S  5.19  of  the  Ad  except  the  definition  of 
"System  institution"  in  §  617.7000 
includes  incorporated  or  unincorporated 
service  organizations.  In  order  to  clarify 


that  service  oiganizations  are  sub)ed  to 
FCA  examination.  §  611.1136  is 
amended  and  {  617.7000  is  deleted. 

Section  617.7010  is  deleted  in  its 
entirety  as  System  institutions  have 
reported  possible  criminal  violations 
directiy  to  the  appropriate  U.S.  Attorney 
without  involvement  of  the  Farm  Credit 
Administration  since  June  1986. 

Section  617.7020  is  deleted  because  it 
merely  repeats  requirements  contained 
in  §  5.21  of  the  Act,  relating  to 
examination  of  other  financing 
institutions. 

Section  617.7030  is  duplicative  of 
statutory  requirements  relating  to  the 
responsibilities  of  Farm  Credit 
Administration  examiners.  Accordingly, 
§  617.7030  is  deleted. 

Section  617.7070  provides  a  non- 
exclusive listing  of  some  of  the  dements 
of  an  examination.  The  scope  of  a 
particular  examination  is  a  matter  of 
discretion  with  the  FCA.  However,  the 
general  scope  of  examinations  is 
specified  in  the  FCA  Examination 
Manual  and  Examination  Bulletins, 
which  are  publicly  available.  Therefore 
S  617.7070  is  deleted. 

Sections  602.205  and  602.289  contain 
the  requirements  concerning  disdosure 
which  are  currentiy  contained  in 
S  617.7080.  The  requirements  of 
5  617.7080  concerning  reporting  to  the 
banks  are  operational  in  nature  and  are 
covered  by  the  Examination  Manual  and 
Examination  Bulletins.  Therefore, 
S  617.7060  is  deleted  in  its  entirety. 

Section  617^^090  repeaU  Sf  611.1168 
and  611.1176  oonceniing  examination  of 
institutions  in  recdvership  or  liquidation 
and  is  accordingly  deleted. 

List  of  SalqeoU  io  12  CFR  Parts  611  and 
617 

Agriculture.  Banks.  Banking. 
Investigations.  Organization  and 
functions  (Government  agencies).  Rural 
areas. 

As  stated  m  the  preamble.  Chapter  VI. 
Tide  12,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  61 1— ORGANIZATION 

1.  The  authority  dtation  for  Part  611 
continues  to  read  as  follows: 

AudMrity:  Seca.  1.3. 1.13.  2.0,  2.10.  3.0.  4.12, 
5.9.  5.ia  5.17;  12  U.S.C.  2011.  2031.  2071,  2091, 
2121,  2183,  2243, 2244,  2252;  aec  412  of  Pub.  L. 
100-233. 

2.  Section  611.1136  is  revised  to  reed: 


§611.1136 


regulation  and  4 

Incorporated  and  unincorporated 
service  organizations  shall  be  subject  to 
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regulations  for  the  banks  and 
associations  of  the  Farm  Credit  System, 
and  shall  be  subject  to  examination  by 
the  Farm  Credit  Administration. 

PART  617— INVESTIGATIONS 

3.  The  authority  citation  for  Part  617  is 
revised  to  read  as  follows: 

Authority:  Sees.  SA  5.17ta)(10):  12  U.S.C. 
2243.  2252(a)(10). 

4.  The  heading  for  Part  617  is  revised 
to  read  as  follows: 

Subpart  A— (Removed  and  Reaerved] 

5.  Subpart  A  consisting  of  8S  617.7000, 
617.7010.  617.7020.  617.7030,  617.7070. 
617.7080.  and  617.7090  is  removed  and 
reserved. 

Date:  July  12. 1968. 
David  A.  Hill. 

Secretary,  Farm  Credit  AdminlatroUon  Board. 
[FR  Doc.  aS-ieiSS  Filed  7-18-88;  8:45  am] 

SNJJNQ  COOC  STOS-OI-M 


12  CFR  Part  615 

Funding  and  Flacal  Affaira,  Loan 
PoNciee  and  Operational  and  Funding 
OperatkNM 

AOCNCV:  Farm  Credit  Administration. 

ACTKNC  Reaffinnation  of  Final  Rule  and 
Technical  Change. 

SUMNUNV:  On  January  11, 1988.  the  Farm 
Credit  Administration  (FCA)  chartered 
the  Farm  Credit  System  Financial 
Assistance  Corporation  (Financial 
Assistance  Corporation)  (53  FR  1679. 
January  21, 1988)  pursuant  to  S  6.20  of 
the  Farm  Credit  Act  of  1971,  as  added  by 
the  Agricultural  Credit  Act  of  1967,  Pub. 
L 100-233  (1967).  The  Financial 
Assistance  Corporation  is  to  issue  debt 
securities  in  the  capital  markets  to 
provide  capital  to  institutions  of  the 
Farm  Credit  System  which  are 
experiencing  flnancial  difficulty.  On 
April  5, 1968  the  Farm  Credit 
Administration  Board  (Board)  adopted 
final  regulations  regarding  the  issuance 
of  Financial  Assistance  Corporation 
securities  and  book-entry  procedures 
applicable  to  such  securities  and 
requested  comments  thereon  (53  FR 
12140.  April  13. 1988).  The  Board  hereby 
responds  to  the  comment  received  on 
the  Hnal  regulations  and  makes  an 
unrelated  technical  change  in  the 
authority  citation. 
EFnECnvc  DATi:  July  19, 1988. 
NMi  FwrrHCR  iMrowMATiow  contact: 
Michael  J.  LaVerghetta,  Financial  and 
Credit  Standards  Division,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090.  (703)  883^4444, 


or 

James  M.  Morris.  OfRce  of  the  General 
Counsel,  Farm  Credit  Administration, 
McLean.  VA  22102-5090  (703)  883- 
402a  TDD  (703)  883-4444. 

SUPFLCKKNTAIIV  IWrOIIMATlOW!  Final 

regulations  concerning  the  issuance  of 
Farm  Credit  System  Financial 
Assistance  Corporation  (Financial 
Assistance  Corporation)  securities  and 
book-entry  procedures  applicable  to 
such  sectuities  were  adopted  on  April  7. 
1988  with  a  request  for  comments.  The 
deadline  for  receiving  comments  on  the 
final  regulations  was  May  13. 1966.  Only 
one  comment  letter,  from  the  Farm 
Credit  Corporation  of  America  (FCCA). 
was  received  concerning  the  regulations. 

The  FCCA  supported  S  615.5560  as 
adopted,  but  expressed  a  need  for 
definitions  for  terms  used  in  the  sections 
of  Subpart  0  of  Part  615  which  were 
incorporated  by  reference  in 
S  615.5560(c).  The  Board  sees  no  need  to 
amend  the  final  regulation,  since  the 
incorporation  by  reference  of  the 
sections  listed  in  {  615.5560  incorporates 
appropriate  meanings  of  the  terms  used 
in  the  sections  incorporated,  wherever 
those  meanings  are  found. 

In  order  to  aid  those  using  the 
regulations.  FCA  revises  the  authority 
citation,  to  provide  the  reader  with 
parallel  citations  to  both  the  Farm 
Credit  Act  of  1971,  as  amended,  and  the 
United  States  Code. 

List  of  Subjects  in  12  CFR  Part  615 

Accounting,  Agriculture,  Banks. 
Banking,  Government  securities. 
Investments,  Rural  areas. 

Accordingly,  the  final  rule  amending 
Part  615  of  Chapter  VI,  Titie  12,  Code  of 
Federal  Regulations,  which  was 
published  at  53  FR  12140  on  April  13. 
1968  is  reaffirmed  effective  April  13, 
1988,  with  the  following  technical 
change: 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS.  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  Part  615  is 
revised  to  read  as  follows: 

Authority:  Sees.  4.3.  5.9.  5.17.  6.2a  6.26;  12 
U.S.C.  2154.  2243,  2252,  2278b,  2278b-6. 
Date:  July  12, 1968. 

David  A.  Hill. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  86-16156  Filed  7-18-88;  8:45  am] 
MLLMQ  COOK  (TOS-Ot-H 


DEPARTMENT  OF  COMMERCE 

International  Trade  Admlnietration 

IS  CFR  Parte  373  and  399 

(Dodiat  No.  I0516-i1 161 

EdHortal  Correctiona  to  the 
Commodity  Control  LM 

AOCNCV:  Bureau  of  Export 
Administration,  Commerce. 
ACTKNC  Final  rule. 


r.  The  Bureau  of  Export 
Administration  maintains  the 
Commodity  Control  List,  which  includes 
those  items  subject  to  Department  of 
Commerce  controls.  A  final  rule, 
published  on  July  21. 1987  (52  FR  27498). 
amended  the  Commodity  Control  List  by 
transferring  instruments  employing  time 
compression  of  the  input  signal  or  Fast 
Fourier  Transform  techniques  from 
ECCN 1529A  to  ECCN 1533A.  This  rule 
amends  Parts  373  and  399  of  the  Export 
Administration  Regulations,  revising 
certain  references  that  now  read  ECCN 
1529A  to  read  ECCN  1S33A. 
CFFCCTIVI  DATi:  This  rule  is  effective 
July  19, 1968. 

POR  WHJTIKW  IMfOWMATIOIl  CONTACT: 
Willard  Fisher,  Regulations  Branch, 
Bureau  of  Export  Administration, 
Telephone:  (202)  377-3856. 
SU^nJOMCNTAIIV  mroRMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  mentions  collections  of 
information  subject  to  the  Paperworic 
Reduction  Act  of  1960  (44  U.S.C.  3501  »t 
seq.)  that  are  cleared  under  OMB 
control  numbers  0625-0002, 0625-0041. 
and  0625-0052. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  tiie  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)).  exempts 
this  rule  from  all  requirements  of  section 


553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
tiie  United  States.  Section  13(b)  of  the 
EAA  does  not  i«quire  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparatioa  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Therefore,  due  regulation  is  issued  in 
final  form.  Altiiough  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willaid  Fisher,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration.  Department  of 
Commeroe.  P.O.  Box  273,  Washington. 
DC200«4. 

Ust  of  Subjects  mis  (TR  Parts  S73  and 
399 

Exports.  Reporting  and  recordkeeping 
requirements. 

Acoordin^y,  Parts  373  and  399  of  the 
Export  AdminiBtration  Regulations  (15 
CFR  Parts  368-399]  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
Parts  373  and  399  continues  to  read  as 
Miavn: 

AMlhori^  Pub.  L.  9fr-72, 93  Stat  503  (SO 
U.S.C.  app.  t¥n  at  sef.).  as  anended  bjr  Pab. 
L.  97-14S  of  DecetBber  28.  ISBl  and  by  Pub.  L. 
9»-«4  of  July  12,  igaS;  B.0. 12525  of  July  12. 
1985  (SO  FR  28757.  Joly  1&  1985);  Pub.  L  95- 
223  of  Decembw  28, 1077  (90  U.S.C  1701  el 
seq.y,  E.0. 12532  of  September  a  19B5  (50  FR 
36861.  September  10. 1985)  as  affected  by 
notice  of  September  4, 1986  (51  FR  31925, 
September  8, 1986);  Pub.  L.  99-440  of  October 
2, 1986  (22  U.S.C.  SOOl  et  seq.y.  and  E.0. 12571 
of  October  27. 1966  (51  FR  39505.  October  29. 
1986). 

PART  S73-(AMENDED] 

Suppkmeat  No.  1  [Amended] 

2.  In  Supplement  No.  1  to  Part  373 
(Commodities  Excluded  from  Certain 
Special  License  Procedures),  the  entry 
for  ECCN  1529  is  removed  and  a  new 
entry  for  ECCN  1533  is  inserted  between 


the  existing  entries  for  ECCN  4530  and 
ECCN  1534,  as  follows: 

Suppleaseat  No.  1  to  Part  373 

Commodities  Excluded  from  Certain 
Special  License  Procedures 

*   :     *  .      *        *        * 

1533    Sub-entries  (h)  and  (ij  only;  Signal 
analyzers  (including  spectrum  analyzers] 
em^ying  time  compressioD  of  tlie  input 
signal  or  FFT  (Fast  Fourier  Transform) 
techniques. 


PART  39»-[  AMENDED] 

Supplement  No.  1  [Amended] 

3.  In  Supplement  No.  1  to  §  399.1  (die 
Commodity  Control  List).  Commodity 
Group  S  (Electronics  and  Precision 
Instruments).  ECCN  1516A  is  amended 
by  revisiitg  the  heading,  as  follows: 

1516A    Receivers,  and  specially 
des^ned  components  and  accessories 
therefor.  (For  instruments  using  time 
compresskm  of  input  signal  or  FFT 
techniques  associated  with  receivers, 
see  BCa>i  1533 A  (h)  and  (i).) 


4.  In  Saf>plement  No.  1  to  §  399.1  (die 
Commodity  Control  List),  Commodi^ 
Group  5  (Electronics  and  Precision 
Instnuoeots).  ECCN  1529A  is  amended 
by  revising  the  "Special  Licetises 
Available"  paragraph  to  read  "Special 
Liceaees  Available:  No  special  licenses 
are  available  for  commodities  under 
foreign  policy  controls  for  nuclear 
weapons  delivery  purposes  (S  376.18(c)). 
See  Part  373  for  special  licenses 
available  for  commodities  defined  in 
ECCNaszSA." 

5.  In  Supplement  No.  1  to  f  399.1  (die 
Commo«fity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1533A  is  amended 
by  removing  the  parenthetical  sentence 
that  begins  ("See  paragraph  (bK4)  of 
ECCN  1529A  .  .  .")  under  the  heading 
and  by  revising  the  "Special  Licenses 
i4vof/o6/e'' paragraph  to  read  "^fecial 
Licenses  Available:  Certain  items  under 
paragraptw  (h)  and  (i)  of  the  List  below 
are  excluded  from  special  licenses — see 
the  entry  for  ECCN  1533A.  Supplement 
No.  1  to  Part  373.  See  Part  373  for  special 
licenses  available  for  other  commodities 
defined  in  ECCN  1533A." 

Dated- )uiy  a  1988. 
MkhaelE.ZMAaria. 
Assistant  Secretary  for  Export 
Admmistration. 

[FR  Doc.  88-16175  Filed  7-18-88;  8:45  am] 
BtLUNQ  CODE  951(MTT-H 


15CFRPart375 
[Dectwt  NO.  aosoe-sioci 
EdMorW  Ctarfflcation 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Final  rule^ 

SUIMNARY:  This  rule,  which  neither 
expands  nor  limits  the  provisions  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  368-^399).  makes  an  editorial 
clarification  in  the  provisions  of 
§  375.6(c)  regarding  substitution  of  Form 
rrA-629P  for  the  People's  Republic  of 
China  (PRC)  end-User  Certificate. 

This  rule  clarifies  that  Form  ITA-829P 
may  be  substituted  for  the  PRC  End- 
User  Certificate  when  the  commodities 
to  be  exported  are  replacement  parts  or 
sub-assemblies,  not  tools  or  test 
equipment  for  previously  exported 
equipment  and  are  valued  at  $75,000  or 
less. 

EFFECnvc  DATE:  This  rule  is  effective 
July  19, 1968. 

FOR  HmTHER  MRMMATKM  CONTACT 

Will  Fisher.  Regulations  Branch,  Bureau 
of  Export  Administration.  Telephone: 
(202)  377-3856. 


Ridenuking  Re(|uiranents 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  3501  et 
seq.).  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  Control  Number  0625- 
0136. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.G  app.  2412(a)).  exempts 
this  rule  from  aU  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.&C.  553),  including  tiiose 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportimity  for 
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public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

5.  Because  of  a  notice  of  proposed 
rulemaking  and  an  opportimity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  tiie  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  Hnal  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  John  Black,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration.  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  375 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  375  of  the  Export 
Administration  Regiilations  is  amended 
as  follows: 

1.  The  auUiority  citation  for  15  CFR 
Part  375  continues  to  read  as  follows: 

Authority:  I>ub.  L  96-72. 83  Stat.  503  (90 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pub. 
L  07-145  of  December  29, 1961  and  by  Pub.  L 
99-64  of  )uly  12. 1985;  E.0. 12526  of  July  12. 
1985  (50  FR  28757.  July  16. 1985). 

PART  375-{  AMENDED] 

fSTM    (AmwKtodl 

2.  In  8  375.6,  paragraph  (c)(3)  is 
revised  by  adding  the  words  "(i.e., 
replacement  parts  or  sub-assemblies, 
not  tools  or  test  instruments)"  between 
the  words  "commodity"  and  "to  be 
exported". 

Dated:  June  21, 1968. 

Vincoat  F.  DeCaln. 

Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc  86-16173  Filed  7-18-68;  8:45  am] 

MLUNQ  coot  IS1«-Or-«l 


DEPARTyENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Aealetant  Secretary  lor 
Houelnfl    Federal  Houeing 
Cominiiiloner 

24  CFR  Part  290 

(Docket  Na  R-8»-0707:  FR-«4321 

MeneQement  and  Dwpoenion  of  HU^ 
Owned  Muitlfenilly  Projecta 

AOINCV:  Office  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner,  HUD. 

action:  Final  rule. 


;  This  rule  makes  final  certain 
rent-setting  provisions  relating  to  the 
management  of  HUD-owned  multifamily 
housing  projects.  These  provisions  were 
one  of  the  matters  included  in  the 
proposed  rule  published  on  October  18, 
1964  at  49  FR  40688,  which  involved  an 
overall  revision  of  24  CFR  Part  29a  the 
rules  governing  the  management  and 
disposition  of  multifamily  projects 
owned  by  HUD.  Recent  statutory 
amendments  require  further  rulemaldng 
before  the  Department  can  completely 
revise  Part  290. 

Under  this  final  rule,  HUD  wlU  set 
rents  for  projects  acquired  on  or  after 
the  efi^ective  date  of  the  rule  as  if  the 
rent-setting  requirements  that  governed 
rents  before  the  project  was  acquired 
still  applied. 
iPPlCnvi  DATi:  September  19. 1968. 

FOR  FUWTIWW  IMFOWMATIOIl  CONTACT: 

Marc  Harris,  Chief,  Management 
Branch,  Multifamily  Property 
Disposition  Division,  Department  of 
Housing  and  Urban  Development,  Room 
6186, 451  7th  Street,  SW.,  Washington, 
DC  20410-8000.  Telephone  (202)  755- 
9280.  Hearing-  and  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  428-0015.  (These  are  not 
toll-free  numbers.) 

tUPMAMNTARV  INTOHMATMN: 

BackgnNind 

On  October  18, 1984,  the  Department 
published  a  proposed  rule  (49  FR  40688) 
to  revise  substantially  24  CFR  Part  28a 
the  regulations  governing  the 
management  and  disposition  of  HUD- 
acquired  multifamily  rental  projects.  The 
current  Part  290  property  disposition 
regulations  were  promulgated  as  an 
interm  rule  on  October  1, 1979,  at  44  FR 
66608.  The  proposed  rule  was  intended 
to  conform  the  regulations  mora  closely 
to  section  203  of  Uie  Housing  and 
Community  Development  Amendments 
of  1978,  as  amended  (12  U.S.C  1701S-11) 
(section  203):  to  decrease  reliance  on 


project-based  Section  8  subsidies  as  a 
means  of  maintaining  availability  of 
units  to  low-  and  moderate-income 
persons:  and  to  conform  the  rental 
structure  in  HUD-owned  properties  to 
statutory  changes  in  rents  charged  under 
HUD's  subsidy  programs. 

The  Department  received  fifteen 
public  comments.  The  commenters 
included  several  cities,  legal  aid 
societies  and  legal  services 
corporations,  the  National  Housing  Law 
Project,  public  interest  groups,  project 
managers,  and  State  housing  finance 
agencies.  In  general,  these  public 
commenters  were  concerned  with  what 
they  beUeved  to  be  the  overly  broad 
amount  of  discretion  in  the  proposed 
rule  to  manage  and  dispose  of  individual 
HUD-owned  multifamily  projects.  They 
believed  that  the  rule  could  permit 
management  and  disposition  decisions 
that  would  result  in  a  decrease  in  the 
supply  of  housing  available  to  lower 
income  families. 

The  proposed  rule  has  also  been  the 
topic  of  Congressional  hearings.  HUD's 
Proposed  Revisions  to  the  Multifamily 
Property  Disposition  Regulations: 
Hearing  Before  the  Subcomm.  on 
Employment  and  Housing  of  the  House 
Comm,  on  Government  Operations,  90th 
Cong.,  1st  Sess.  (February  2a  1U66). 

Section  181  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L 100-242,  approved  February  5, 
1968)  substantially  revised  and 
expanded  the  scope  of  section  203.  The 
Department  was  about  to  publish  its 
final  rule  when  this  legislation  was 
enacted,  and  is  now  developing  further 
rulemaking  to  implement  fully  section 
203  as  recently  amended. 

The  Department  however,  believes 
that  it  is  appropriate  to  publish  as  a  final 
rule  a  portion  of  the  proposed  rule, 
namely,  the  provisions  relating  to  the 
setting  of  rents  in  HUD-owned 
multifamily  projects.  The  rent  provisions 
implemented  in  this  final  rule  are 
consistent  with  the  goals  of  section 
203(a),  as  revised  by  section  181  of  the 
HCD  Act  of  1987.  In  particular  they 
further  the  goal  of: 

[PJreaerving  to  that  they  are  available  to 
and  affordable  by  low-  and  moderate-income 
persons — 

(A)  all  units  in  multtfamily  housing  projects 
that  are  *  *  *  fonnerly  subsidiied  projects: 
and 

(B)  in  other  multifamily  housing  projects 
owned  by  the  Secretary,  at  least  the  units 
that  are  occupied  by  low-  and  moderate- 
income  persons  or  vacant 

(Section  203(a)(1)  (A)  and  (B)) 

The  current  rule  is  anomalous  because 
it  continues  to  use  25  percent  of  adjusted 
income  to  set  subsidized  rants  even 


though  all  other  HUD  programs 
involving  income-based  rental 
assistance  use  30  percent  of  adjusted 
income,  In  addition,  the  policy, 
implemented  in  this  rule,  to  continue  to 
set  rents  as  they  were  set  before  HUD 
acquires  the  project,  should  minimize 
the  need  to  make  changes  in  tenant  rent 
based  solely  on  the  fact  that  HUD  has 
acquired  the  project. 

Comparison  of  the  Current  Rule, 
Proposed  Rule,  and  Final  Rule  Rent 
Provisions 

Current  Rule — Section  8  eligible 
tenants  in  formerly  subsidized  projects 
pay  25%  of  their  adjusted  income  as 
rent.  Other  tenants  pay  the  lesser  of 
market  rent  or  the  gross  potential  rent. 

Proposed  Rule — Lower  income 
tenants  (including  very  low-income 
tenants)  in  occupancy,  would  pay  a 
"Section  8"  rent  if  needed  to  keep  the 
unit  affordable  to  these  tenants.  Very 
low-income  new  admissions  would  pay 
a  "Section  8"  rent  if  needed  to  make  the 
rent  charged  to  these  new  admissions 
comparable  to  rent  already  charged  to 
existing  tenants  with  comparable 
incomes.  Lower  income  new  admissions, 
other  than  very  low-income  new 
admissions,  would  pay  a  "Section  8" 
rent  only  in  order  to  obtain  full 
occupancy. 

Final  Rule — For  a  project  owned  by 
HUD  when  this  final  rule  takes  effect, 
the  requirements  of  the  current  rule 
would  continue  to  apply,  except  that  the 
subsidized  rent  would  be  based  on  30% 
of  adjusted  income,  and  the  use  of  gross 
potential  rent  would  be  discontinued. 

For  a  project  acquired  by  HUD  on  or 
after  the  effective  date  of  this  final  rule, 
rent  would  be  set  by  HUD  as  if  the  rent- 
setting  requirements  for  the  program 
under  which  the  project  was  insured  or 
assisted  before  it  was  acquired  by  HUD 
still  applied. 

Discussion  of  Public  Comments  on  Rent 
Provisions 

Several  commenters  believed  that  the 
proposed  S  290.14  could  result  in  tenants 
in  HUD-owned  housing  paying  more 
rent  than  the  congressionally  mandated 
standard  for  Section  8  and  public 
housing,  and  could  result  in 
displacement.  They  argued  that  the 
same  uniform  rent  formula  (then  29%  of 
income  for  in-place  tenants  and  30%  for 
new  admissions)  should  apply  to  all 
lower  income  tenants  in  HUD-owned 
projects.  One  of  these  commenters  also 
claimed  that,  to  the  extent  that  the 
regulation  would  permit  HUD  to  charge 
market  rents  to  lower  income  tenants  of 
formerly  subsidized  housing,  Jt  is 
contrary  to  the  statute. 


The  commenters  did  not  specify  the 
reasons  for  their  concern  that  the 
proposed  rule  could  cause  displacement 
of  tenants.  Their  concern  may  have 
arisen  from  the  fact  that  providing  a 
Section  8-based  rent  under  the  proposed 
rule  was  discretionary,  and  was 
conditioned  on  a  determination  by  HUD 
that  the  reduced  rent  was  necessary  in 
order  that  the  unit  occupied  by  the 
lower  income  tenant  remain  available  to 
and  affordable  by  the  tenant. 

One  commenter  found  the  rent-setting 
provisions  of  the  proposed  rule 
confusing  and  potentially  unfair.  This 
commenter  noted  that  most  tenants  in 
HUD-acquired  projects  would  be  eligible 
for  reduced  rents,  and  suggested  that  it 
would  be  simpler  to  provide  rental  rates 
at  rents  equivalent  to  those  payable 
under  Section  8. 

The  Department  believes  that  the 
rent-setting  requirements  in  the 
proposed  rule  were  consistent  with 
section  203,  as  it  then  existed,  and 
would  not  cause  displacement.  It  has 
revised  the  final  rule  in  a  way  that  both 
simplifies  the  policy  and  addresses  the 
commenters'  concerns  about 
affordability  and  displacement. 

Under  the  final  rule,  a  tenant's  rent  in 
a  project  acquired  after  the  effective 
date  of  the  rule  would  be  determined  as 
if  the  rent-setting  requirements  that 
applied  to  the  project  before  HUD's 
acquisition  still  applied.  Thus,  most 
tenants'  rent  would  not  be  directly 
affected  by  the  change  of  ownership.  For 
example,  if  HUD  acquired  a  project  that 
had  been  insured  under  section  236  the 
National  Housing  Act,  a  tenant  who  had 
been  paying  basic  rent  before  HUD's 
acquisition  would  continue  to  pay  basic 
rent,  and  a  tenant  who  received  the 
benefit  of  rental  assistance  payments 
would  continue  to  pay  a  rent  equal  to 
the  amount  that  would  be  payable  by 
the  tenant  if  rental  assistance  payments 
were  still  being  made.  In  addition,  a 
newly  admitted  tenant's  rent  would  be 
established  as  if  the  tenant  were 
admitted  before  HUD  acquired  the 
project.  For  administrative  convenience, 
rent  in  project  acquired  before  the 
effective  date  of  this  rule  will  continue 
to  be  established  under  essentially  the 
same  rent-setting  requirements  that 
applied  to  these  projects  under  the 
current  rule  immediately  before  the 
effective  date  of  this  rule.  The  final  rule 
makes  two  changes  from  the  current  rule 
with  respect  to  projects  in  inventory. 
First,  eligible  tenants  in  formerly 
subsidized  projects  would  pay  30% 
(rather  than  25%)  of  their  adjusted 
income,  which  conforms  to  the 
percentage  paid  under  HUD's  various 
rent  subsidy  pirograms.  Second,  market 
rent  would  not  be  limited  by  gross 


potential  rent  Gross  potential  rent  is  the 
rent  needed  to  meet  operating  expenses 
plus  an  assumed  debt  service  based  on 
the  terms  of  the  original  mortgage.  Gross 
potential  rent  is  an  uimecessary  . 
restraint  on  market  rent. 

The  commenter's  recommendation 
that  HUD  apply  a  uniform  rent  formula 
(30%  of  adjusted  income)  to  all  lower 
income  families,  would  require  HUD  to 
reduce  rents — even  for  tenants  who  had 
not  been  receiving  rental  subsidy  before 
acquisition — for  the  sole  reason  that 
HUD  acquired  the  project.  Both  the  final 
rule  and  the  commenters'  suggestion 
would  further  the  two  goals  set  out  in 
section  203  of  the  Housing  and 
Community  Development  Amendments 
of  1978  (12  U.S.C.  1701Z-11)  that  are 
most  pertinent  to  the  subject  matter  of 
this  rule:  namely,  preserving  the  housing 
units  so  they  can  remain  available  to 
and  affordable  by  low-  and  moderate- 
income  families,  and  minimizing  the 
involuntary  displacement  of  tenants. 
The  final  rule,  however,  furthers  these 
goals  as  section  203  directs,  "in  a 
manner  that  is  consistent  with  the 
National  Housing  Act  and  this  section 
and  that  will,  in  the  least  cosUy  fashion 
among  the  reasonable  alternatives 
available,  further  the  goals. .  .  ."  The 
Department,  therefore,  has  not  adopted 
the  commenter's  suggestion. 

There  is  no  absolute  statutory 
prohibition  against  charging  a  lower 
income  tenant  market  rent  and  the 
commenter  making  this  assertion  cited 
none.  The  Department  believes  that  the 
final  rule  is  a  reasonable 
implementation  of  the  statutory  goals  in 
section  203.  Under  the  final  nde,  HUD- 
owned  projects  would  continue  to 
provide  affordable  housing  to  low-  and 
moderate-income  persons  on  the  same 
terms,  with  respect  to  rent  as  the 
projects  provided  before  acquisition  by 
HUD. 

Finally,  several  commenters 
recommended  that  HUD  take  a 
reasonable  utility  allowance  into 
consideration  when  determining  rents 
for  a  lower  income  tenant,  as  is  done  in 
HUD's  assisted  housing  programs.  The 
Department  agrees.  HUD  currenUy  takes 
a  reasonable  utility  allowance  into 
consideration  in  establishing  rents  [see 
%  290.17(c)  of  the  current  rule)  and  will 
continue  to  do  so  for  tenants  who  pay 
their  own  utilities  and  whose  rent  is 
based  on  a  percentage  of  adjusted 
income  (see  S  290.17(d)  of  this  final 
rule). 

Other  Matters  •.•- 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
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regulations  in  24  CFR  Part  sa  wbidt 
iii^>leinent8  the  Nattonal  EnvironiBental 
PoUcy  Act  of  1908.  (42  U3.C  4321-4347). 
The  Finding  of  No  SigiMcant  Impact  is 
available  for  public  intpectkn  and 
copying  during  regular  businen  boon  in 
the  Office  of  the  Rulei  Ekicket  Clerk. 
Office  of  the  General  Counsel  Room 
10276,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street, 
SW..  Washington.  DC  204ia 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  secticm 
1(b)  of  Executive  Order  12291  on  Federal 
Regidation.  Analysis  of  the  mlc 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  mate;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consomers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  s^nificant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  in  domestic  export  markets. 

Under  die  Regulat(»y  Flexibility  Act 
(5  U.S.C  e06(b)),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rxile  revises  the  standards 
governing  the  setting  of  rent  in 
multifamily  housing  projects  during 
HUD'S  ownership.  These  revisions 
should  not  afi'ect  the  abiHty  of  small 
entities,  relative  to  laiger  entities,  to  bid 
for  and  acquire  projects  that  HUD 
determines  to  sell. 

This  rule  was  listed  as  Sequence  No. 
950  in  the  Department's  Semiannual 
Agenda  of  Regulations  pubhshed  on 
April  25, 1988  (53  FR 13854)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

List  of  SubjecU  in  24  CFR  Fart  290 

Mortgage  insurance.  Low-  and 
moderate-income  housing. 

Accordingly,  the  Department  amends 
Chapter  II.  Part  290  of  Title  24  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  290-MANAGEMENT  AND 
DISPOSITION  OF  HUD-OWNEO 
MULTIFAMILY  PROJECTS 

1.  The  authority  citation  for  24  CFR 
Part  290  is  revised  to  read  as  follows: 

Authority:  Sees.  202. 203.  and  204,  Housing 
and  Community  Development  Amendments 
of  1978,  (12  U.S.C.  17152-lb.  1701z-ll,  1701»- 
12);  sees.  207,  211,  National  Housing  Act  (12 
U.S.C.  1713. 1715b):  sec.  202,  Housing  Act  of 
1959.  (12  U.S.C.  1701q):  sec.  312.  Housing  Act 
of  1904.  (42  U.S.C.  1452b):  sees.  7(d).  7(i). 
DepartuMnl  of  HUD  Act  (42  U.S.C  3535(d). 

m 


2.  Section  290.17  is  revised  to  reed  as 
follows: 


§290.17    Rantali 
HUD. 

(a)  Determining  a  achedale  of 
maximum  iwttaJ  rate*.  As  soon  as 
practicable,  but  no  later  than  30  days 
after  it  assumes  managemcAt 
responsibility,  HUD  shall  establish  a 
schiedule  of  maximum  rental  rates  for 
each  unit  in  a  HUD-owned  nrahifamily 
pn^t  that  is  comparable  to  the  rates 
charged  in  other  multifamily  projects, 
based  on  unit  size,  location,  condition, 
services,  and  amenities  provided,  and  is 
conducive  to  attracting  high  occupancy 
without  impacting  adversdy  on  the 
viability  of  other  multifamily  projects 
and  other  housing  projects  in  the  area. 
HUD  shall  review  and  update  the 
maximum  rental  rate  schedule 
periodically  to  maintain  current  • 
comparabihty. 

(b)  Rents  in  projects  acquired  on  or 
after  September  19, 1968.  Except  as 
modified  by  this  section,  HUD  shall  set 
rents  in  a  multifamily  project  acquired 
by  HUD  on  or  after  September  19, 1988, 
as  if  the  rent  setting  requirements  that 
governed  rents  before  the  project  was 
acquired  still  applied. 

(1)  To  determine  the  appropriate  rent 
and  to  obtain  information  that  may  be 
useful  in  HUD's  disposition  analysis, 
HUD  shall  request  an  income 
certification  from  each  family  in 
occupancy  at  the  time  of  acquisition  of  a 
project  by  HUD.  This  certification  of 
income  shall  be  conducted  as  soon  as 
practicable  after  HUD  acquires  the 
project.  Certification  of  income  is  not 
required,  however,  if  the  family's  income 
has  been  examined  by  the  owner  or  by 
HUD  not  more  than  four  months  before 
HUD  acquired  the  project.  If  a  tenant 
does  not  certify  income  as  required  by 
this  paragraph  (b)(1),  the  tenant  must 
pay  the  unit  rent  as  determined  under 
paragraph  (a)  of  this  section. 

(2)  HUD  shtdl  request  an  income 
certification  from  each  family  applying 
for  admission  to  a  rental  housing  project 
to  determine  the  family's  ability  to  pay 
the  unit  rent  eligibility  for  a  subsidized 
rent  and  (if  the  rent  is  based  on  a 
percentage  of  adjusted  income)  the 
family's  subsidized  rent  This 
information  is  also  used  in  HUD's 
disposition  analysis. 

(3)  HUD  shall  determine  rent  for  a 
unit  in  a  multifamily  project  that  at  the 
time  of  acquisition  by  HUD,  had  a 
market-based  rent,  from  the  schedule  of 
maximum  rents  established  imder 
paragraph  (a)  of  this  section.  HUD, 
however,  may  set  a  lower  rent  if  it 
determines  that  a  lower  rent  is 
necessary  or  desirable  to  maintain  the 


existing  economic  mix  in  the  project 
prevent  undesirable  turnover,  or 
increase  occupancy. 

(c)  Rents  in  projects  acquired  before 
September  19. 1968.  Each  tenant  (other 
than  an  eligible  tenant  in  a  formerly 
subsidized  project)  in  a  HUD-owned 
multifamily  project  acquired  by  HUD 
before  September  19, 1988.  shall  be 
charged  a  rent  based  on  the  schedule  of 
maximum  rents  established  under 
paragraph  (a)  of  this  section.  HUD, 
however,  may  set  a  lower  rent,  if  it 
determines  that  a  lower  rent  is 
necessary  or  desirable  to  maintain  the 
existing  economic  mix  in  the  project 
prevent  undesirable  turnover,  or 
increase  occupancy.  Each  eligible  tenant 
in  a  formeriy  subsidized  project 
acquired  by  HUD  before  September  19, 
1988  shall  be  charged  the  lesser  of  an 
amount  equal  to  the  tenant  rent  that 
would  be  payable  by  the  eligible  tenant 
under  Part  813  of  this  title,  or  the  rent 
establtthed  for  the  unit  under  paragraph 
(a)  of  this  section. 

(d)  Utility  allowance.  For  a  tenant  in  a 
HUD  owned  rental  housing  project 
whose  rent  is  based  on  a  percentage  of 
adjusted  income,  if  the  coat  of  utilities 
(except  telephone)  and  other  housing 
services  for  the  unit  is  the  responsibihty 
of  the  tenant  to  pay  directly  to  the 
provider  of  the  utility  or  service.  HUD 
Shan  deduct  from  the  rent  to  be  paid  by 
the  tenant  to  HUD  an  amount  equal  to 
HUD's  estimate  of  the  monthly  costs  of 
a  reascHiable  consumption  of  the  utilities 
and  other  services  for  the  unit  for  an  . 
energy-conservative  household  of 
modest  circumstances  consistent  with 
the  requirement  of  a  safe,  sanitary,  and 
healthful  living  environment. 

(e)  Notice  of  rent  changes.  Whenever 
HUD  proposes  an  increase  in  rents  in  a 
HUD-owned  multifamily  project  HUD 
shall  provide  tenants  30  days  notice  of 
the  proposed  changes  and  an 
opportunity  to  review  and  comment  on 
the  new  rent  and  supporting 
documentation.  After  HUD  considers 
the  tenants'  comments  and  has  made  a 
decision  with  respect  to  its  proposed 
rent  change,  HUD  shall  notify  the 
tenants  as  to  its  decision,  with  the 
reasons  for  the  decision.  A  tenant  in 
occupancy  before  the  effective  date  of 
any  revised  rental  rate  must  be  given  30 
days  notice  of  the  revised  rate,  and  any 
change  in  the  tenant's  rent  is  subject  to 
the  terms  of  an  existing  lease.  Notices  to 
each  tenant  must  be  personally 
delivered  or  sent  by  first  class  mail. 
General  notices  to  all  tenants  must  be 
posted  in  the  project  office  and  in 
appropriate  conspicuous  locations 
around  the  project. 
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Date:  July  7. 1988. 
James  E.  Schoenberger, 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner 
(FR  Doc.  88-16124  Filed  7-18-88;  &45  a.m.] 
anjJNQ  COOE  4110-27-M 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 

28  CFR  Part  16 
[Order  No.  1286-88] 

Revision  of  Business  Information  FOIA 
Regulation  Implementing  Executive 
Order  12600  and  Amendment  of  Ust  of 
Public  Reading  Rooms 

agency:  Department  of  Justice. 
ACnow  Final  rule. 

miMMARV:  This  notice  constitutes  the 
final  revision  of  a  procedural  regulation 
of  the  Department  of  Justice,  28  CFR 
16.7,  setting  forth  the  procedures  to  be 
followed  in  notifying  submitters  of 
business  information  that  such 
information  has  been  requested  under 
the  Freedom  of  Information  Act  (FOIA), 
5  U.S.C.  552.  This  final  revision  brings 
the  regulation  into  conformity  with  the 
criteria  of  Executive  Order  12600, 52  FR 
23781  (1987),  and  modifies  its  language 
for  purposes  of  clarity.  In  addition,  this 
notice  contains  a  revised  listing  of  the 
Department's  public  reading  rooms, 
previously  listed  at  28  CFR  16.2(a). 

EFFECnvE  date:  August  18, 1988. 

FOR  FURTMER  INFORMATION  CONTACT: 

Richard  L  Huff  or  Daniel  J.  Metcalfe, 
Co-Directors,  Office  of  Information  and 
Privacy,  United  States  Department  of 
Justice,  Room  7238,  Washington,  DC 
20530  ((202)  633-3642). 

SUPFlfMENTARY  INFORMATION:  On 

March  23, 1988,  the  Department  of 
Justice  published  a  proposed  revision  of 
its  business  information  notification 
regulation  to  clarify  its  language  and  to 
bring  the  provision  into  conformity  with 
Executive  Order  12600.  53  FR  9452 
(1988).  Public  comment  on  the  proposed 
regulation  was  invited,  with  the 
comment  period  extending  to  April  22, 
1988. 

Analysis  of  Comments  Received 

One  comment  was  received  within  the 
comment  period,  from  the  Reporters 
Committee  for  Freedom  of  the  Press. 
This  commenter  was  concerned  that  the 
notification  procedures  would  interfere 
with  the  statutory  time  limits  imposed 
on  agencies  for  responding  to  FOIA 
requests  and  suggested  that  the 
Department's  regulation  include  the 
language  of  the  Executive  Order  that 
such  notification  procedures  be 


accomplished  "to  the  extent  permitted 
by  law."  Inasmuch  as  this  caveat  is 
expressly  included  in  the  Executive 
Order,  the  Department  has  included  it  in 
§  16.7(c). 

This  proposed  rule  does  not  constitute 
a  "major  rule"  within  the  meaning  of 
Executive  Order  No.  12291  (Improving 
Government  Regulations).  'The 
requirements  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  605(b),  do  not 
apply. 

list  of  Subjects  in  28  CFR  Fart  16 

Freedom  of  information. 

Accordingly,  under  the  authority 
vested  in  me  by  28  U.S.C.  509  and  510, 
and  5  U.S.C.  301  and  552,  Part  16  of 
Chapter  I  of  Tide  28  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  16— [AMENDED] 

1.  The  authority  citation  for  Part  16 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  552.  5S2a,  552b(g), 
553: 18  U.S.C.  4203(a)(1):  28  U.S.C.  509,  510, 
534:  31  U.S.a  9701. 

2.  Section  16.2(a)  is  revised  to  read  as 
follows: 

S16.2    PubHc  reference  facilities. 

(a)  The  Department  of  Justice  shall 
maintain  public  reading  rooms  or  areas 
at  the  locations  listed  below: 

(1)  United  States  Attorneys  and 
United  States  Marshals — at  the  principal 
offices  of  the  United  States  Attorneys 
listed  in  the  United  States  Government 
Manual; 

(2)  Federal  Bureau  of  Investigation — 
at  the  J.  Edgar  Hoover  Building,  9th 
Street  and  Pennsylvania  Avenue  NW., 
Washington,  DC; 

(3)  Immigration  and  Naturalization 
Service — at  the  Central  Office,  425 1 
Street  NW.,  Washington,  DC,  and  at 
each  District  Office  in  the  United  States 
listed  in  the  United  States  Government 
Manual; 

(4)  Drug  Enforcement 
Administration — in  Room  1207, 1405 1 
Sti-eet  NW.,  Washington,  DC; 

(5)  Civil  Rights  Division— in  Room  948, 
320  First  Street.  NW.,  Washington.  DC; 

(6)  Community  Relations  Service — in 
Suite  330,  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland; 

(7)  Office  of  the  Pardon  Attorney — in 
Suite  490,  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland; 

(8)  United  States  Parole 
Commission — on  the  Fourth  Floor,  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland; 

(9)  Office  of  Justice  Programs — in 
Room  1268  B,  633  Indiana  Avenue,  NW., 
Washington,  DC; 

(10)  Foreign  Claims  Settlement 


Commission — in  Room  400, 1120  20th 
Sbeet  NW..  Washington.  DC: 

(11)  Executive  Office  For  Immigration 
Review  (Board  of  Immigration 
Appeals) — in  Suite  1609,  5203  Leesburg 
Pike,  Falls  Church.  Viiginia: 

(12)  INTERPOL— in  Room  907,  806 
ISdi  Sti«et  NW.,  Washington,  DC; 

(13)  All  other  components  of  the 
Department  of  Justice — at  the 
Department  of  Justice,  10th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

The  public  reference  facilities  of  all 
components  shall  contain  the  materials 
relating  to  those  components  which  are 
required  by  5  U.S.C.  552(a)(2)  to  be  made 
available  for  public  inspection  and 

copying. 

***** 

3.  Section  16.7  is  revised  to  read  as 
follows: 

§  16.7    Business  information. 

(a)  In  General.  Business  information 
provided  to  the  Department  of  Justice  by 
a  submitter  shall  not  be  disclosed 
pursuant  to  a  Freedom  of  Information 
Act  request  except  in  accordance  with 
this  section. 

(b)  Definitions.  The  following 
definitions  are  used  in  reference  to  this 
section: 

"Business  information"  means 
commercial  or  financial  information 
provided  to  the  Department  by  a 
submitter  that  arguably  is  protected 
from  disclosure  under  Exemption  4  of 
the  Freedom  of  Information  Act  5  U.S.C. 
552(b)(4). 

"Submitter"  means  any  person  or 
entity  who  provides  business 
information,  directly  or  indirectly,  to  the 
Department  The  term  includes,  but  is 
not  limited  to,  corporations,  state 
governments  and  foreign  governments. 

(c)  Notice  to  Submitters.  A  component 
shall,  to  the  extent  permitted  by  law, 
provide  a  submitier  with  prompt  written 
notice  of  a  Freedom  of  Information  Act 
request  or  administrative  appeal 
encompassing  its  business  information 
wherever  required  under  paragraph  (d) 
of  this  section,  except  as  is  provided  for 
in  paragraph  (i)  of  this  section,  in  order 
to  afford  the  submitter  an  opportunity  to 
object  to  disclosure  pursuant  to 
paragraph  (f)  of  this  section.  Such 
written  notice  shall  either  describe  the 
exact  nature  of  the  business  information 
requested  or  provide  copies  of  the 
records  or  portions  thereof  containing 
the  business  information.  The  requester 
also  shall  be  notified  that  notice  and  an 
opportunity  to  object  are  being  provided 
to  a  submitter. 

(d)  When  Notice  is  Required.  Notice 
shall  be  given  to  a  submitter  whenever 
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(1)  The  infoimatioa  has  been  designatsd 
in  good  faith  by  the  sslmMer  as 
infocnatkiii  dmnad  protsctad  nan 
disclosure  under  Bxemptton  4.  or  (2)  the 
cooqxMtent  has  reason  to  beUeve  dMt 
the  information  may  be  protected  from 
disdosure  under  Exemption  4. 

(e)  Detignatioa  ofBasmem 
Informatioa  Submitters  of  business 
information  riiall  use  good-faith  efforts 
to  desigoate,  by  appropriate  markings, 
either  at  the  time  of  submissioa  or  at  a 
reasonable  time  thereafter,  those 
portions  of  their  submissions  which  they 
deem  to  be  protected  from  disclosure 
under  Exemption  4.  Such  designations 
shall  be  deemed  to  have  expired  ten 
years  after  the  date  of  the  submission 
imless  the  submitter  requests,  and 
provides  reasonable  justification  for,  a 
designation  period  of  greater  duration. 

(f)  Opporbmity  to  Object  to 
Disclosure.  Through  the  notice 
described  in  paragraph  (c)  of  this 
section,  a  component  shaU  afford  a 
submitter  a  reasonable  period  of  time 
within  which  to  provide  the  component 
with  a  detailed  written  statement  of  any 
objection  to  disclosure.  Such  statement 
shall  specify  all  grounds  for  withholding 
any  of  the  information  under  any 
exemption  of  the  Freedom  of 
Information  Act  and,  in  the  case  of 
Exemptioo  4.  shall  demonstrate  why  the 
information  is  contended  to  be  a  trade 
secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidentiaL  Whenever  possible,  the 
submitter's  claim  of  confidentiality 
should  be  supported  by  a  statement  or 
certification  by  an  officer  or  authorized 
representative  of  the  submitter. 
Information  provided  by  a  submitter 
pursuant  to  this  paragraph  may  itself  be 
subject  to  disclosiuv  imder  the  FOIA. 

(g)  Notice  of  Intent  to  Disclose.  A 
component  shall  consider  carefully  a 
submitter's  objections  and  specific 
grounds  for  nondisclosure  prior  to 
determining  whether  to  disclose 
business  ti^ormation.  Whenever  a 
component  decides  to  disclose  business 
information  over  the  objection  of  a 
submitter,  the  component  shall  forward 
to  the  submitter  a  written  notice  which 
shall  include: 

(1)  A  statement  of  the  reasons  for 
which  the  submitter's  disclosure 
objections  were  not  sustained: 

(2)  A  description  of  the  business 
information  to  be  disclosed;  and 

(3)  A  specified  disclosure  date. 
Such  notice  of  intent  to  disclose  shall 

be  forwarded  to  the  submitter  a 
reasonable  number  of  days  prior  to  the 
specified  disclosure  date  and  the 
requester  shall  be  notified  likewise. 

(h)  Notice  of  FOIA  Lawsuit 
Whenever  a  requester  brings  suit 


seddng  to  compel  disclosure  of  business 
information,  the  component  riiall 
promptfy  notify  the  submitter. 

(i)  AespCioJts  to  Notice  Requirements. 
The  notice  requirements  of  paragrapli  (c) 
of  tfdi  saction  sbaU  noC  appfy  i^ 

(1)  TW  conqMoent  delimriaes  tfmt  the 
information  slxwld  not  be  disdoeed: 

(2)  The  inlonnation  lawfutty  has  been 
published  or  has  been  offidaUy  made 
available  to  the  pubUc; 

(3)  Disclosiu-e  of  the  information  ia 
required  by  law  (other  than  5  U.S.C 
552):  or 

(4)  The  designation  made  by  the 
submitter  in  aooordance  with  paragraph 
(e)  of  this  section  appears  obviousfy 
fiivoloos;  except  that,  in  such  case,  the 
component  sbfdl  provide  the  submitter 
with  written  notice  of  any  final 
administrative  decision  to  disclose 
business  information  within  a 
reasonable  number  of  days  prior  to  a 
specified  disclosure  date. 

Dated:  July  a,  18e& 
Edwia  Mease  m. 
A  ttomty  General. 

(FR  Doc.  88-16166  Filed  7-lft-a8E  8:45  am} 
I  OOK  M1S-S1-H 


DEPARTIIENT  OF  DEFENSE 

Offloa  Of  ttM  Sacrwtary 

32  CFR  Part  273 
IDeODIrecllv*321(Ul 


Raaaardi  (kants  and  THIa  to 
Equlpmant  Purchaaad  Undar  Qranta 


:  Department  of  Defense. 
action:  Final  rule. 

SUMMAllv:  This  amendment  is  issued  to 
remove  approval  requirements 
previously  required  by  32  CFR  Part  273. 
Paragraph  273.5(b)  required  approval  of 
the  Secretary  of  Oiefense  or  Depufy 
Secretary  of  Defense  for  researdi  grants 
in  excess  of  $1  million  to  institutions  of 
higher  education,  hotptials.  or  nonprofit 
organisations.  Paragraph  273l5(c) 
provided  for  approval  by  die  Under 
Secretary  of  oiefense  far  Research  and 
Engineering  or  the  Secretaries  of  the 
Military  Departments  for  grants  of  $1 
million  or  less.  It  has  been  determined 
by  the  Depufy  Secretary  of  Defense  that 
these  approval  requirements  era  no 
longer  necessary. 

imCnVE  DATI:  )nfy  19, 1988. 

FON  FIHmmi  WiPOMBATION  CONTACR 

Dr.  M.  Herbst.  Office  of  die  Depufy 
Under  Secretary  of  Defense  (Research 
and  Advanced  Technology).  Room 
3E114,  the  PfcnUgon,  Washington.  DC 
20301,  telephone  (202)  804-0205. 


List  of  Subiads  Id  92  CFR  Part  273 

Grant  programs-science  and 
technology;  research. 

Accordingly,  32  CFR  Part  273  is 
amended  as  foBowK 

PART  273-RESEAnCH  QRANT8  AND 
TITLE  TO  EQUIPMENT  PURCHASED 
UNDER  QRANT8--{  AMENDED] 

1.  The  authorify  citation  continues  to 
read  as  follows: 

Authority:  Rev.  SUt  181.  S  U.S.C  301:  Pub. 
L85-eS<. 


i27a.ft   [AaModadl 

2.  Section  273.5  is  amended  by 
removing  paragraphs  (b)  and  (c)  of  that 
section  and  redesignating  paragraph 
••(d)"  to  "(b)" 
LM.EyiNim, 

AJtemote  OSD  Federal  Register  Liaiaoa 
Officer,  Department  of  Defense. 

July  14. 1988. 

(FR  Doc.  88-M2S0  Filed  7-18-8a(  ft45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  261 
(FRLp3416-2I 


Systom;  MafrtMcatlon  and  Uatins  Of 
Hazvdoua  Waato:  Tachnical 
Corrodlon 

AMMCt:  Environmental  Protection 

Agency. 

action:  Technical  correction  to  special 

requirements  for  conditionally  exempt 

small  quantify  generators. 

SMMMNV:  On  March  24. 1906  (51  FR 
10174).  EPA  promulgated  a  final  rule 
that  establi^ied  special  requirements  for 
generators  of  between  100  and  1.000 
kilograms  of  hazardous  wsste  per  mondi 
(l^^io).  Goierators  of  acute  hazardous 
waste  were  not  affected  by  this 
nilemaking.  However,  in  drafting  the 
requlatory  amendments,  EPA.  tluough  a 
typographical  error,  inadvertently 
dianged  a  requirement  for  generators  of 
acute  haxardoos  waste.  EPA  recentfy 
became  awai*  of  this  mistake  and  is 
today  amending  the  regulation  to  restore 
the  cetrect  laapmge,  amd  iaseithig  a 
not*  to  futtbar  darify  tiie  point 

rMTK|ufyl9.1908. 

RCRA  Hottfaie,  toll  free  at  (800)  424-0346 
or  (202)  382-3000  For  specific  questions 
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on  this  notice,  contact  Ms.  Emily  Roth, 
U.S.  Environmental  Protection  Agency, 
401 M  Street  SW..  Washington.  DC 
20480.  (202)  382-4777. 

SUPPLEMENTARY  INPORMATION: 


I.  Technical  Correction 

On  March  24, 1986  (51  FR  10174)  EPA 
amended  the  regulations  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  42  UAC.  6901  et  seg..  for 
hazardous  waste  generators  to  establish 
special  standards  for  generators  of  100- 
1,000  kg/mo.  These  generators  had 
previously  been  conditionally  exempt 
from  regulation,  but  Congress,  under 
RCRA  Section  3001(d},  required  EPA  to 
develop  the  new  regulations.  Congress, 
in  RCRA  section  3001(dH7).  made  it 
clear  that  the  EPA  reflations  that 
applied  to  generators  of  acute  hazardous 
waste  (see  40  CFR  261.11(a)(2))  were  not 
to  be  affected  by  this  new  regulatory 
program.  In  drafting  the  new  regulations, 
however,  EPA  inadvertentiy  am«ided  40 
CFR  261.5  in  such  a  way  as  to  imply  that 
generators  of  acute  hazardous  waste 
would  come  under  the  new  standards 
for  generators  of  100-1.000  kg/mo.  The 
last  sentence  in  the  new  {  261.S(Q(2), 
because  of  a  typographical  error,  refers 
to  "Ae  lime  period  of  {  262.34((/).'' 
emphasis  added.  Paragraph  (d)  was 
created  on  March  24, 1986  for  generators 
of  100-1,000  kg/mo.  EPA  meant  to  refer 
to  S  262.34(o),  which  is  the  paragraph 
generators  of  acute  hazardous  waste 
had  been  previously  subject  to.  The 
difference  is  that  paragraph  (a)  provides 
that  once  die  quantify  limitations  of 
S  261.5  are  exceeded,  generators  may 
then  accuffltilate  waste  on-site  for  up  to 
90  days  without  having  to  obtain  a 
permit  or  interim  status,  while 
paragraph  (d)  allows  180  (or  in  some 
cases  270)  days.  EPA  is  today  amending 
§  2ei.5(e)  by  adding  a  note  clarifying 
how  acute  hazardous  waste  is  regulated 
and  amending  {  281.5(f)(2)  to  refer  to 
S  262.34(a)  instead  of  (d). 

EPA  finds  that  it  has  good  cause  to 
make  the  corrections  hiunediately 
effective  and  to  promulgate  the 
amendments  without  prior  notice  and 
opportunity  for  comment  under  bodi 
section  3010  of  RCRA  and  section  552  of 
the  Administrative  Procedure  Act 
Comment  is  unnecessaiy  because  EPA, 
in  the  course  of  the  rulemcddng  for 
generators  of  100-l,(Xn  kg/mo  of 
hazardous  waste,  made  it  very  clear  we 
had  no  intention  of  amending  the 
requirements  for  generators  of  acute 
hazardous  waste.  (See  the  preambles  for 
the  proposed  rule,  August  1. 19K,  at  SO 
FR  31288,  and  tiie  final  rule,  March  24, 
1906,  at  51  FR  10153).  Generators  of 
acute  hazardous  waste  tiien  had  no 


reason  to  believe  their  requirements 
were  being  changed.  EPA  also  notes  that 
when  the  public  has  asked  about  this 
point  the  Agency  has  noted  that  the 
reference  to  paragraph  (d)  was 
incorrect  the  result  of  a  typographical 
error,  and  that  we  plaimed  to  correct  the 
rule  at  our  earliest  opportuntity. 

Finally,  EPA  notes  that  we  have  no 
information  to  indicate  that  the  90-day 
time  limit  or  any  of  the  requirements,  in 
S  262.34(a)  is  inadequate  for  generators 
of  acute  hazardous  waste.  In  fact  these 
are  the  time  limits  tliat  have  applied  to 
such  generators  since  November  19. 1980 
(45  FR  76624).  and  public  comment  was 
accepted  and  considered  on  the  90-day 
generate  requirements  at  that  time  [id). 
Consequently,  additional  coounent  is 
unnecessary,  and  since  EPA  never 
indicated  that  it  intended  to  change  the 
requirements  for  acute  hazardous  waste 
generators  (and  in  fact  indicated  the 
opposite),  the  regulated  communify 
should  not  need  any  time  to  come  into 
compliance  with  today's  amendment 
(EPA  notes  tiiat  Section  262.34(b) 
provides  that  the  EPA  Regional 
Administrator  may  grant  a  30-day 
extension,  on  a  cas^y-case  basis,  for 
waste  to  remain  on-site  due  to 
"unforeseen,  temporary,  and 
uncontrollable  circumstances."  Any 
generator  of  acute  hazardous  t^aste  who 
cannot  comply  with  the  90-day  limit 
because  of  his  confusion  over  the 
regulatory  language  should  contact  the 
Regional  AdaiinistFator  to  obtain  a  30- 
day  extension.) 

n.  Bxecatfve  Order  No.  12291- 
Regulatory  impacts 

Under  Executive  Order  No.  12291. 
EPA  must  determine  whether  a 
regulation  is  "major"  and  thus  is  subject 
to  the  requirement  to  prepare  a 
regulatory  impact  analysis.  Today's 
amendment  merely  corrects  a 
typographical  error  and  does  not  impose 
new  requirements,  so  it  does  not  have 
an  economic  impact 

m.  Paperwork  Reducttoa  Act 

Under  the  Paperwork  Reduction  Act 
44  U.S.C.  3501  et  seg..  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This  rule  will 
not  impose  any  new  information 
collection  requirements. 

IV.  Regulatory  Flexibilify  Act 

Under  die  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.,  EPA  must  prepare  a 
regulatory  flexibilify  analysis  for  all 
rules  unless  the  Administrator  certifies 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  smaU 
entities.  Accordingfy,  I  heret>y  certify. 


pursuant  to  5  U.S.C.  601(b),  Uiat  tiiis  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  corrects  a 
typographical  error,  and  so  does  not 
change  previously  existing  rules. 

List  of  Subieds  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 
Dated:  July  13. 1968. 
I.W.  McConw. 

Acting  Assistant  Administrator,  Officeof 
Solid  Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  die 
preamble.  Title  40  of  the  Code  of  Federtil 
Regulations  is  amended  as  follows: 

PART  261-10ENT1FICAT10N  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authorify  citation  is  revised  to 
read  as  follows: 

Auliiority:  42  U.S.C  6005.  eei2(a).  6921.  and 
6922. 

2.  Section  261.5  is  amended  by  adding 
the  following  comment  to  the  end  of 
paragraph  (e)  and  by  revising  paragraph 
(f)(2)  to  read  as  follows: 

$261.5    Special raquiramants  for 
hazardous  wast*  generated  by 
comMonaMy  exempt  smal  quantity 
generators. 

***** 

(e)  •  *  * 

(1)  *  '  • 

(2)  *  •  * 

(Comment*  **Full  regulation"  means 
those  regulations  applicable  to 
generators  of  plater  than  1.000  kg  of 
non-acutely  hazardous  waste  in  a 
calendar  month.] 

(f)*  •  * 

(2)  The  generator  may  acciunulate 
acute  hazardous  waste  on-site,  ff  he 
accumulates  at  any  time  acute 
hazardous  wastes  in  quantities  greater 
than  those  set  forth  in  paragraph  (eKl) 
or  (e)(2)  of  this  section,  all  of  those 
accumulated  wastes  are  subject  to 
regulation  under  Parts  262  through  266. 
266,  and  Parts  270  and  124  of  this 
chapter,  and  the  applicable  notification 
requirements  of  section  3010  of  RCRA. 
The  time  period  of  S  26Z.34(a)  of  this 
chapter,  for  accumulation  of  wastes  on- 
site,  begins  when  the  accumulated 
wastes  exceed  the  applicable  exdusioo 
limit; 


[FR  Doc.  88-16189  Filed  7-18-8&  8.45  am] 
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40  CFR  Parts  262, 264, 265, 268  and 
270 

raiiiiei  cxempiions,  i  eciHiitai 
Correctiona 

AOENCV:  Environmental  Protection 

Agency. 

action:  Technical  Corrections. 

summary:  On  August  8, 1966.  EPA 
promulgated  regulations  for  the  export 
of  hazardous  waste  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  and  in  doing  so  moved  the 
RCRA  farmer  exemption  to  a  new 
section  in  the  Code  of  Federal 
Regulations  (CFR).  EPA,  however,  failed 
to  modify  a  number  of  other  sections  in 
the  CFR  which  refer  to  the  farmer 
exemption  by  section.  Then,  on  July  8. 
1987,  EPA  sought  to  amend  the  farmer 
exemption  to  make  it  clear  that  farmers 
who  were  otherwise  exempt  from 
hazardous  waste  regulations  were  also 
exempt  from  the  land  disposal 
restrictions.  In  doing  so,  however,  EPA 
inadvertently  moved  the  farmer 
exemption  back  to  its  old  section  (which 
was  already  occupied  by  the  export 
regulations).  Today's  amendments  will 
correct  these  errors. 
EFFECnVI  DATC  |uly  19. 1968. 
FOR  RIRTNCR  NirORMATKMI  CONTACT! 

RCRA  Hotline,  toll  free  (800)  424-9346  or 
(202)  382-3000.  For  specific  questions  on 
this  notice  contact  Ms.  Emily  Roth,  EPA, 
401  M  Street  SW.,  Washington.  DC 
20460.  (202)  382-4777. 
•UPPLEMCNTARV  INFORMATION: 

I.  Technical  Corrections 

The  following  amendments  are 
promulgated  today  in  40  CFR: 

1.  Section  262.10(b)  is  amended  by 
changing  the  reference  "S  262.51"  to 
S  262.70:" 

2.  Section  262.10(d)  is  amended  by 
changing  the  reference  "S  262.51"  to 

"9  262.70"  and  by  adding  "Part  268"  (the 
land  disposal  restrictions)  to  the  list  of 
Parts  farmers  are  exempt  from; 

3.  Section  262.51  is  revised  so  that  it 
contains  the  definitions  for  the 
hazardous  waste  export  regulations. 
This  change  was  made  on  August  8, 1986 
(51  FR  28664),  but  then  the  Agency 
inadvertently  revised  the  section  on  fuly 
8, 1987  (52  FR  25760); 

4.  Section  262.70  is  amended  so  that 
"Part  268"  (the  land  disposal 
restrictions)  is  added  to  the  Parts  a 
fanner  may  be  exempt  from.  The 
Agency  attempted  to  make  this  change 
July  8, 1987  (52  FR  25760),  but 
mistakenly  amended  the  wrong  section; 

5.  Section  264.1(g)(4)  is  amended  by 
changing  the  reference  from  "%  262.51" 
to  "8  262.70;* 


&  Section  265.1(c)(8)  is  amended  by 
changing  the  reference  frtim  "i  2e2(.51" 
to  8  262.70:" 

7.  Section  26&1  (c)(5)  is  amended  by 
changing  the  reference  from  "8  282Jil" 
to  "8  262.70:" 

&  Section  270.l(c)(2)(ii)  is  amended  by 
changing  the  reference  from  "8  282.51" 
to  "8  282.70." 

These  amendments  correct  cross* 
references  in  the  regulations  and  correct 
changes  in  the  regulations  made  by 
mistake.  All  of  the  provisions  were 
originally  promulgated  after  public 
notice  and  opportunity  for  comment  and 
there  are  no  new  issues  raised  by  these 
corrections.  In  addition,  these 
amendments  do  not  impose  any  new 
substantive  requirements  on  any 
persons.  For  these  reasons,  the  Agency 
has  good  cause  under  RCRA  8  3010  and 
the  Administrative  Procedure  Act  for 
making  these  amendments  immediately 
effective  without  additional  public 
notice  and  opportimity  for  comment 

n.  Regulatory  Impacts 

The  regulations  promulgated  today 
are  merely  renumbering  actions  and  so 
have  no  impacts  on  the  regulated 
community. 

A.  Executive  Order  No.  12291— 
Regulatory  Impacts 

Under  Executive  Order  No.  12291, 
EPA  must  determine  whether  a 
regulation  is  "major"  and  thus  is  subject 
to  the  requirement  to  prepare  a 
regulatory  impact  analysis.  Today's 
amendment  merely  corrects  CFR  section 
numbering  errors  and  does  not  impose 
new  requirements,  so  it  does  not  have 
an  economic  impact 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.,  EPA  must  prepare  a 
regulatory  flexibility  analysis  for  all 
proposed  rules  unless  the  Administrator 
certifles  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly.  I 
hereby  certify,  pursuant  to  5  U.S.C. 
601(b),  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it 
merely  involves  renumbering  actions, 
and  so  does  not  change  previously 
existing  rules. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  flnal  rule.  This  rule  will 
not  impose  any  new  information 
collection  requirements. 


Ust  of  SubiM:ts  for  Parte  262, 284. 265, 
and  270 

Hazardous  waste.  Exports.  Fanner 
exemption. 

Dated:  July  13, 1088. 
|.W.  McGnw. 

Acting  Asaiitant  Adminittratorfor  Solid 
Watte  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  262-8TANOARD8  APPLICABLE 
TO  QENERATORS  OF  HAZARDOUS 
WASTE 

I.  In  Part  262: 

1.  The  authority  citation  for  Part  262 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  0806, 0012. 0022.  0023. 
0924. 0025.  and  0038. 

2.  Section  262.10  is  amended  by 
revising  paragraphs  (b),  (c).  and  (d)  to 
read  as  follows: 

(262.10   Purpose,  seepa,  and  sppNcaMMy. 

(b)  A  generator  who  treats,  stores,  or 
disposes  of  hazardous  waste  on-site 
must  only  comply  with  the  following 
sections  of  this  part  with  respect  to  that 
waste:  Section  282.11  for  determining 
whether  or  not  he  has  a  hazardous 
waste.  8  282.12  for  obtaining  an  EPA 
identification  number.  8  262.34  for 
acciunulation  of  hazardous  waste. 

8  282.40  (c)  and  (d)  for  recordkeeping. 
8  282.43  for  additional  reporting,  and  if 
applicable,  8  262.70  for  farmers. 

(c)  Any  person  who  imports 
hazardous  waste  into  the  United  States 
must  comply  with  the  standards 
applicable  to  generators  established  in 
this  part. 

(d)  A  farmer  who  generates  waste 
pesticides  which  are  hazardous  waste 
and  who  complies  with  all  of  the 
requirements  of  8  282.70  is  not  required 
to  comply  with  other  standards  in  this 
part  or  40  CFR  parts  27a  264,  265,  or  268 
with  respect  to  such  pesticides. 

3.  Section  262.51  is  revised  to  read  as 
follows: 

9262.81    DefMtiona. 

In  addition  to  the  definitions  set  forth 
at  40  CFR  260.ia  the  following 
definitions  apply  to  this  subpart: 

"Consignee"  means  the  ultimate 
treatment  storage  or  disposal  facility  in 
a  receiving  country  to  which  the 
hazardous  waste  will  be  sent. 

"EPA  Acknowledgement  of  Consent" 
means  the  cable  sent  to  EPA  from  the 
U.S.  Embassy  in  a  receiving  country  that 
acknowledges  the  written  consent  of  the 
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receiving  country  to  accept  the 
hazardous  waste  and  describes  the 
terms  and  conditions  of  the  receiving 
countay's  consent  to  the  shipment 

"Primary  Exporter"  means  any  person 
who  is  required  to  ori^ate  the  manifest 
for  a  shipment  of  hazardous  waste  in 
accordance  with  40  CFR  Part  262, 
Subpart  B,  or  equivalent  State  provision. 
which  specifies  a  treatment,  storage,  or 
disposal  facility  in  a  receiving  country 
as  the  facility  to  which  the  hazardous 
waste  will  be  sent  and  any  intermediary 
arranging  for  the  export. 

"Receiving  country"  means  a  foreign 
country  to  which  a  hazardous  waste  is 
sent  for  the  purpose  of  treatment 
storage  or  disposal  (except  short-term 
storage  incidental  to  transportation). 

'Transit  country"  means  any  foreign 
country,  other  than  a  receiving  country, 
through  which  a  hazardous  waste  is 
transported. 

4.  Section  262.70  is  revised  to  read  as 
follows: 

9262^    Farmers. 

A  farmer  disposing  of  waste 
pesticides  from  his  own  use  which  are 
hazardous  wastes  is  not  required  to 
comply  with  the  standards  in  this  part  or 
other  standards  in  40  CFR  Parts  264.  265. 
268,  or  270  for  those  wastes  provided  he 
triple  rinses  each  emptied  pesticide 
container  in  accordance  with 
8  26L7(b)(3)  and  disposes  of  the 
pesticide  residues  on  his  own  farm  in  a 
manner  coBsisent  with  the  disposal 
instructions  oe  the  pesticide  label. 

PART  264~5TANDAR08  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE.  AND  DISPOSAL 
FACILITIES 

II.  In  Part  284: 

1.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

Authority:  42  VS.C.  0005.  aB12(a).  0024.  and 
6925. 

2.  Section  264.1  is  amended  by 
revising  paragra|A  (gK4)  to  read  as 
follows: 

9264.1    Piwposs.  scofM,  appUcabiUty. 

(8)*  *  • 

(4)  A  farmer  disposing  of  waste 
pesticides  from  his  own  use  in 
compliance  with  8  262.70  of  this  chapter, 
or 


PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE.  AND 
DISPOSAL  FACILITIES 

III.  In  Part  265: 

1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6924. 
6925.  and  6935. 

2.  Section  265.1  is  amended  by 
revising  paragraph  {c)(8)  to  read  as 
folk>w8: 

9  265. 1    Pufposs.  scops.  appHcaiinny. 


(c)  *  *  * 

(8)  A  fanner  (fisposing  of  waste 
pesticides  from  his  own  use  in 
compliance  with  8  262.70  of  this  chapter, 
or 


PART2M— LAND  DISPOSAL 
RESTRICTIONS 

IV.  in  Part  266: 

1.  The  authority  citation  for  Part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  a92t  and 
6924. 

2.  Section  268.1  is  amended  by 
revising  paragraph  (c)(5)  to  read  as 
follows: 


9266.1 


(S)  Where  a  fanner  is  disposing  of 
waste  pesticides  in  accordance  with 
iZGZJO. 
*        •        *        *        * 

PART  720-EPA  AOMINISTEREO 
PERMIT  PROGRAMS:  THE 
H AZARDOUS  WASTE  PERMIT 
PROGRAM 

V.  In  Part  270: 

1.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912.  6924,  6025, 
6927.  6939,  and  6974. 

2.  Section  270.1  is  amended  by 
revising  paragraph  (c)(2)(ii)  to  read  as 
follows: 


9270.1    Purpose  and  soeps  Of 
regulations. 

*        *        *        *        • 

(G)  *    *    * 

(2)*   *   » 

w  •  *  * 


pi)  Farmers  who  dispose  of  hazardous 
waste  pesticides  from  their  own  use  as 
provided  in  8  262.70  of  this  chapter. 

***** 

[FR  Doc.  8ft-16190  Filed  7-18-88;  8:45  am) 

BILLING  CODE  SSCO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[00  Oockat  No.  65-366] 

Amendment  Of  Sections  Of  Part  22  of 
the  Commiseion's  Rulee  as  They  Apply 
to  Applications  To  Serve  Rural  Service 
Areas 

agency:  Federal  Communications 

Commission. 

action:  Final  rule;  corrections. 

summary;  The  Federal  Communications 
Commission  is  correcting  the  text  of 
Section  22.917tcKl)(ii)  as  amended  in 
tiae  Final  Rule  {Fourth  Report  and 
Order)  FCC  88-154.  a  summary  of  which 
was  published  in  the  Federal  Register  at 
53  FR  18091.  May  2a  19e&  concerning 
Rural  Service  Areas. 
efpbctive  date:  }une  ZO,  1088. 
address:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washii^on.  DC  20^4. 
RM  niRTHER  INFORMATION  contact: 
Sari  E.  Greenberg,  Mobile  Services 
Division.  Common  Carrier  Bureau:  (202) 
632-6450. 

SUPPLEMENTARY  INPORMATION:  The 
Federal  Communications  Commission  is 
correcting  §  22.917(c)tl)(ii)  at  53  FR 
18093,  by  adding  the  following  phrase  at 
the  end  of  the  paragraph:  ".  .  .  and 
must  be  sufficient  to  cover  the  costs  of 
the  proposed  RSA  systems." 
Federal  Communications  Coaimission. 
H.  Walker  Foastor  III. 
Acting  Secretary. 
[FR  Doc  88-16093  Filed  7-18-88:  8:45  am| 

BHiJMO  CODE  •ru.Ot-M 


47  CFR  Part  73 

[MM  Docket  No.  86-14;  RM-60M] 

Radio  Broadcasting  Services; 
Batesville  and  Charleston,  MS 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARr.  The  following  action  is  taken 
in  response  to  a  request  Bled  jointly  by 
Batesville  Broadcasting  Company  and 
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Charleston  Broadcasting  Company.  Inc. 
This  document  substitutes  FM  Channel 
2e3C2  for  Channel  240A  at  Batesville, 
Mississippi,  and  modifles  the  Batesville 
Broadcasting  Company's  license  for 
Station  WBLE  to  specify  Channel  2e3C2. 
The  coordinates  for  Channel  2e3C2  at 
Batesville  are  34-25-26  and  89-48-47. 
This  document  also  substitutes  Channel 
239A  for  Channel  232A  at  Charleston. 
Mississippi  and  modifies  the  Charleston 
Broadcasting  Company,  Inc's  Ucense  for 
Station  WTGY  to  specify  Channel  239A 
in  lieu  of  Channel  232A.  The  coordinates 
for  Channel  239A  at  Charleston  are  33- 
58-43  and  90-06-47.  With  this  action, 
this  proceeding  is  terminated. 

EFracnvi  date:  August  26.  ige& 

FON  RMTIIUI  IMTOmiATIOIl  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

suppiCMCNTAiiv  mronMATiON:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-14. 
adopted  June  10. 1988,  and  released  July 
12. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800. 2100  M  Street.  NW..  Suite 
140.  Washington,  DC  20037. 

list  of  Subjects  in  47  CFR  Put  73 

Radio  broadcasting. 

PART  7»-(AMENI)E0] 

1.  The  authorify  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  IM,  303. 

f  73.202    lAmended) 

2.  In  Section  73.202(b).  the  Table  of 
FM  Allotments  under  Mississippi  is 
amended  by  removing  Channel  240A 
and  adding  Channel  263C2  at  Batesville 
and  by  removing  Channel  232A  and 
adding  Channel  239A  at  Charleston. 

Federal  Communications  CommiMion. 
Stave  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  8»-iei46  Filed  7-18-48;  8:45  am) 
wuMta  oooc  sna-oi-H 


47CFRPart73 

[MM  Docket  Na  tT-^Tt;  RM-«01i;  RW- 
•296] 

Television  Broadcasting  ServiCM; 
Roeetxjrg  and  CanyonvlHet  OR 

AMNCV:  Federal  Communications 
Commission. 

action:  Final  rule. 

tUMMARV:  The  Commission,  at  the 
request  of  KMTR,  Inc.,  allots  Channel  36 
to  Roseburg,  Oregon,  as  the  communify's 
second  local  television  service.  Channel 
36  can  be  allotted  to  Roseburg,  Oregon, 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  However,  any 
application  which  is  filed  for  this 
channel  which  does  not  specify  at  least 
a  175  mile  separation  to  IV)rtland. 
Oregon,  may  not  be  accepted  for  filing  if 
the  Commission's  freeze  on  such 
appUcations  is  still  in  effect.  See  52  FR 
28346.  July  29, 1987.  The  counterproposal 
of  Gee  Jay  Broadcasting  Inc.  requesting 
the  allotment  of  Channel  36  to 
Canyonville,  Oregon,  is  dismissed.  With 
this  action,  this  proceeding  is 
terminated. 

vncnvi  OATC  August  26. 1988. 

TOR  WiWTIWH  MTORMATION  CONTACT: 
LesUe  K.  Shapiro,  Mass  Media  Bureau. 
(202)634-6530. 


:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-478. 
adopted  June  7, 1988.  and  released  July 
22. 198&  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  SubjecU  b  47  CFR  Part  73 

Television  broadcasting. 

PART  73--{  AMENDED] 

1.  The  authorify  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  194, 309. 


(73.606    [Amended] 

2.  Section  73.606(b).  the  Television 
Table  of  Allotments  is  amended  by 
revising  the  entry  for  Roseburg,  Oregon, 
by  adding  Channel  36. 

Federal  Communications  Commission. 
Steve  Kamfamr. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc.  88-16140  Filed  7-18-88;  8:45  am] 
■lUJNO  cooc  sris-ot-M 


47  CFR  Part  73 

(MM  Docket  Na  •6-469;  RM-6S6S,  Rl*> 
S759.RM-5761] 

Radio  Broadcasting  Servlcee;  HINoa 
Head  Isiand  and  Bluftton.  SC 

AOCNCV:  Federal  Communications 
Commission. 

action:  Final  rule. 


r:  The  Commission,  at  the 
request  of  Island  Communications,  Inc., 
substitutes  Channel  300C2  for  Channel 
288A  at  Hilton  Head  Island.  SC  and 
modifies  ito  permit  for  Station  WIJY  to 
specify  the  higher  powered  channel.  At 
the  request  of  Hilton  Head  Broadcasting 
Corp..  the  Conmiission  substitutes 
Channel  291C2  fw  Channel  282A  at 
Hilton  Head  Island.  SC  and  modifies  its 
license  for  Station  WHHR-FM  to  specify 
the  higher  powered  channel.  At  the 
request  of  Dohara  Associates,  the 
Conunission  substitutes  Channel  29SC2 
for  Channel  29eA  at  Bluffton,  SC  and 
modifies  iu  permit  for  station  WLOW  to 
specify  the  Mgher  powered  channel.  The 
three  Class  C2  channels  can  be 
allocated  to  their  respective 
communities  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  transmitter  sites  specified  in 
their  licenses  or  construction  permits. 
With  this  action,  this  proceeding  is 
terminated. 

imcnva  date  August  26. 198& 

FOR  niRTHCR  MTORMATION  CONTACH 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)634-6530. 

SUPfLCMENTARV  INTORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order.  MM  Docket  No.  86- 
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469.  adopted  June  la  1988,  and  released 
July  13. 1988.  llie  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  EK:  20037. 

List  of  Subjects  hi  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-{AiNENDED] 

1.  The  authorify  citation  for  Part  73 
continues  to  read  as  follows: 

AutlMMity:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  South  Carolina  is 
amended  by  revising  the  entry  for 
Bluffton  by  removing  Channel  296A  and 
adding  Channel  295C2  and  by  revising 
the  entry  for  Hilton  Head  Island  by 
removing  Channels  288A  and  292A  and 
adding  Channel  291 C2  and  Channel 
300C2. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc  88-18147  Filed  7-18-66;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  NO.  66-32;  RM-5006;  RM-5040; 
RM-S041;  RM-6217:  RM-5300;  FCC  86-199] 

Radio  Broadcasting  Services; 
Qreemvood,  Seneca,  Aiicen  and 
Ciemson,  SC  and  Biltmore  Forest,  NC 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

StJMMARV:  This  document  denies  an 
Application  for  Review  of  action  which 
allotted  FM  Channel  243A  to  Biltmore 
Forest,  North  Carolina  and  which 
denied  a  counterproposal  Hied  by  Tri- 
County  Broadcasting  Corporation  to 
allot  that  channel  to  Ciemson,  South 
Carolina.  Tri-Counfy's  request  for 
waiver  of  the  principal  city  coverage 
requirement  was  denied.  'This  document 
also  allots  Channel  285A  to  Ciemson  on 
a  conditional  basis  with  the  window 
application  period  delayed  until  Station 
WAGQ,  Athens,  Georgia,  is  licensed  to 
operate  at  a  site  which  permits  the 
Ciemson  allotment  to  meet  the  minimum 
distance  separation  requirements  of 


Section  73.207  of  the  Commission's 

Rules.  With  this  action,  this  proceeding 

is  terminated. 

EFFECnVE  date:  August  19, 1988.    ' 

FOR  FURTHER  INTORMATION  CONTACT: 

Karl  Kensinger,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  66-32.  adopted  June  13, 1988. 
and  released  July  5, 1988.  llie  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW;  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-[  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  South  Carolina,  is 
amended  by  adding  the  entry  of 
Ciemson,  Channel  285A. 

Federal  Communications  Commission. 

H.  Walker  Feaster  m. 

Acting  Secretary. 

[FR  Doc.  88-18184  Filed  7-18-88;  8:45  am] 
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47  CFR  Parts  73  and  76 

[Gen.  Docket  Na  87-24;  FCC  88-180] 

Cal>te  Television  Services;  Program 
Exdushrlty  in  ttie  Cable  and  Broadcast 
Industry 

agency:  Federal  Communications 
Commission. 

action:  Final  rules. 

SUMMARY:  In  this  Report  and  Order 
[Order),  the  Commission  adopts  changes 
to  its  rules  regarding  program 
exclusivify,  to  remove  anticompetitive 
restrictions  on  the  abilify  of 
broadcasters  to  serve  their  viewers.  The 
action  is  needed  to  provide  a  common 
set  of  fairly-enforced  ground  rules, 
which  will  result  in  proper  market 
incentives  for  video  outiets  to  deliver 
the  programming  that  will  maximize 
consumer  benefits,  rather  than  foster  the 


economically  wasteful  duplication  of 
programming  that  is  likely  under  our 
current  rules. 

EFFECnvE  date:  August  18. 1988,  except 
for  §  §  76.92-76.95,  which  will  become 
effective  August  la  1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Gordon,  Office  of  Plans  and 
Pohcy.  (202)  653-5940. 

SUPPLEMENTARY  INFORMATION:  This  iS  8 
summary  of  the  Commission's  Report 
and  Order,  Gen.  Docket  No.  87-24, 
adopted  May  18, 1988,  and  released  July 
13, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Docket  Branch  (Room  230),  1919 
M  Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  (202)  857-3800, 
2100  M  Sti^et  NW.,  Suite  140, 
Washington,  DC  20037. 

Summary  of  Report  and  Order 

1.  In  this  proceeding,  the  Commission 
considers  changes  to  its  rules  regarding 
program  exclusivify  in  the  cable 
television  and  broadcast  industry.  The 
instant  Order  adopts  changes  to  three  of 
these  rules.  First,  we  extend  exclusivity 
protection  to  broadcasters  who 
purchase  syndicated  programming,  by 
adopting  simplified  syndicated 
exclusivity  rules  to  promote  fair  and 
efficient  competition  among  all  the 
video  programming  delivery  systems 
from  which  viewers  may  select       ■  '  " 
Broadcasters  may  enforce  any 
contractually-obtained  syndicated 
exclusivify  rights  beginning  August  18, 
1989.  We  emphasize  that  our  actions  in 
this  matter  do  not  directly  bestow 
exclusivity  rights  on  broadcasters,  but 
simply  permit  broadcasters  to  obtain  the 
same  enforceable  exclusive  distribution 
rights  in  syndicated  programming  that 
all  other  video  programming  distributors 
already  enjoy.  Second,  we  modify  our 
network  non-duplication  rules,  malcing 
them  similar  to  the  syndicated 
exclusivity  rule  provisions  where 
possible  and  extending  their  scope  to 
any  retransmissions  of  network 
programming.  Again,  these 
modifications  do  not  become 
enforceable  until  August  18, 1989.  The 
non-duplication  rules  will  remain 
effective  in  their  present  format  until 
that  time.  Third,  we  modify  our 
territorial  exclusivify  rule  to  allow 
broadcasters  to  acquire  national 
exclusive  rights  to  non-netwoiic 
programming. 
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2.  This  proceeding  is  a  direct 
outgrowth  of  concerns  we  expressed  in 
our  Report  and  Order  in  the  "must- 
carry"  proceeding  (51  FR  44606, 
December  11, 1986).  Among  the 
governmental  actions  whidi  that 
decision  explicitly  identified  as 
requiring  reexamination  where  the 
compulsory  copyright  law  and  our  1980 
action  repealing  the  syndicated 
exclusivity  rriles.  It  was  determined  that 
copyright  issues  would  be  dealt  with 
separately  from  the  communications 
issues  presented  in  this  docket.  Thus, 
the  scope  of  this  proceeding  was  limited 
to  the  effects  on  the  television 
distribution  market  and  the  competitive 
imbalance  resulting  from  our  current 
cable-broadcast  exclusivity  rules. 
Because  changes  to  those  rules  could 
affect  or  be  affected  by  our  territorial 
exclusivity  rules,  we  also  sought 
comment  on  the  territorial  exclusivity 
rules. 

3.  The  Notice  of  Inquiry  and  Notice  of 
Proposed  Rulemaking  (Notice)  in  this 
proceeding  (52  FR  15738,  April  30, 1987) 
posed  three  major  questions:  (1) 
Whether  we  should  amend  our  program 
exclusivity  rules  to  reinstitute  some 
form  of  syndicated  exclusivity  rules  that 
would  permit  broadcasters  to  negotiate 
for  enforceable  exclusive  exhibition 
rights  with  respect  to  syndicated 
programming;  (2)  whether  we  should 
modify  our  network  non-duplication 
rules  which  currently  permit  networic 
affiliates  to  show  network  programming 
on  an  exclusive  basis;  and  (3)  whether 
we  should  relax  or  eliminate  the 
territorial  exclusivity  rules  which 
delineate  the  maximum  amount  of 
geographic  exclusivity  a  broadcaster 
may  obtain  vis-a-vis  other  broadcasters. 
After  full  and  careful  review  of  the 
comments  received  in  response  to  the 
Notice,  we  answer  these  questions  in 
the  affirmative. 

4.  In  adopting  simplified  exclusivity 
rules,  the  Conunission  acknowledges 
that  our  1980  decision  removing  such 
rules  was  based  on  certain  assumptions 
and  conditions  which  have  changed  in 
the  intervening  years.  The  exclusivity 
rules  were  eliminated  for  two  reasons: 
(1)  To  increase  programming  and  time 
diversity  for  cable  subscribers,  and  (2) 
to  foster  the  development  of  new  cable 
systems.  Further  analysis  leads  us  now 
to  conclude  that  the  reasoning  that 
shaped  the  1980  decision  was  flawed  in 
two  significant  respects.  First  the 
Commission  mistakenly  justified  the 
rules'  repeal  based  on  an  analysis  of 
how  their  repeal  or  retention  would 
affect  particular  competitors,  rather  than 
competition  itself,  in  the  local  television 
market.  Second,  the  Commission  failed 


to  analyze  the  effects  on  the  local 
television  market  of  denying 
broadcasters  the  ability  to  enter  into 
contracts  with  enforceable  exclusive 
exhibition  rights  when  they  had  to 
compete  with  cable  operators  who  could 
enter  into  such  contracts. 

5.  The  Commission  at  that  time  had 
only  just  began  to  change  its  view  of 
cable  as  a  supplement  to  over-the-air 
broadcasting,  and  it  still  failed  to 
appreciate  fiilly  the  role  that  cable 
¥rould  come  to  play  as  a  full  competitor 
in  the  video  marketplace.  The 
incomplete  1980  analysis  led  the 
Commission  to  mischaracterize  the  role 
that  exclusivity  rules  play  in  the 
functioning  of  the  local  television 
distribution  market.  Equally  important 
this  mischaracterization  caused  it  to 
ignore  the  effect  on  that  maricet  of  the 
asymmetry  introduced  when 
broadcasters'  enforceable  exclusivity 
rights  in  syndicated  programming  were 
abolished  while  both  cable  operators 
and  network  affiliates  providing 
networic  programming  continued  to 
enjoy  such  enforceable  rights.  Sudi  a 
regulatory  scheme  introduces  a  bias  into 
the  market  process,  with  the  result  that 
success  in  the  marketplace  becomes  an 
artifact  of  regulation,  rather  than  an 
indicator  that  the  successful  competitor 
is  meeting  consumer  demands 
efficiently.  We  find  no  compelling  public 
interest  argument  that  would  justify 
such  an  asymmetric  treatment  of 
competitors. 

6.  Further,  we  find  ample  evidence  in 
the  record  that  the  cable  and  broadcast 
industries  have  grown  in  ways  quite 
different  from  what  we  exi>ected  when 
we  rescinded  the  syndicated  exclusivify 
rules  in  1980.  As  a  result  the  costs  of  no 
syndicated  exclusivify  to  broadcasters 
and  program  suppliers  in  terms  of  lost 
revenues,  and  to  the  public  in  terms  of 
foregone  program  diversify,  are  far 
greater  than  anticipated  in  1980,  while 
the  benefit  to  the  public — time  and 
episode  diver8ity---can  be  satisfied  by 
other  methods.  Even  using  the  1980  cost- 
benefit  analysis,  the  Commission  must 
find  that  the  benefits  of  syndicated 
exclusivity  outweigh  its  associated 
costs. 

7.  More  importantly,  the  limitations 
our  current  rules  impose  on 
broadcasters  actually  work  against  the 
public  interest  by  preventing  television 
viewers  from  getting  the  best  possible 
mix  of  programs  across  different  types 
of  video  outlets.  That  is,  some  programs 
that  broadcasters  could  acquire  if  they 
could  enforce  exclusivity  are  currently 
likely  to  be  unattainable  by  them.  Sudi 
programs  are  provided  by  other  outlets, 
or  perhaps  not  at  all.  Because  local 


viewers  may  be  diverted  to  distant 
stations,  the  abilify  of  local  advertisers 
as  a  group  to  make  tha  best  use  of  all 
available  advertising  media  is  reduced. 
As  a  consequence,  suppliers  of 
syndicated  programs  do  not  produce  as 
rich  and  divarae  a  mix  of  programs  as 
they  would  produce  if  the  local 
broadcasters  who  buy  their  programs 
had  the  same  rights  to  enforce  exclusive 
contracts  that  cable  and  broadcast 
networks  already  enjoy.  We  believe  that 
raimposition  of  syndicated  exclusivify 
would  lead  to  the  development  of  new 
programs  to  take  the  place  of  those  for 
which  broadcasters  enforce  exclusivify.  ' 

8.  The  restoration  of  syndicated 
exclusivify  protection  is  also  consistent 
with  our  policy  of  relying  on 
competition,  whenever  feasible,  to 
accomplish  our  goals  under  the 
Communications  Act.  Competition  is 
generally  far  more  reliable  than 
regulation  for  fostering  fair  and  efficient 
use  of  the  means  of  mass 
communication.  We  believe  that  as  long 
as  those  conditions  are  met  and  we  can 
also  continue  to  meet  all  of  our 
responsibUities  under  the 
Communications  Act  we  should  not 
favor  one  delivery  mode  over  another. 
To  do  so  may  predetermine  the 
competitive  outcome,  and  eliminate  any 
presumption  that  the  outcome  that 
occiira  is  the  one  most  beneficial  to 
sociefy. 

9.  The  new  syndicated  exclusivify 
regulations  are  the  simplest  and  most 
straightforward  rules  that  will  allow  the 
marketplace  for  video  programming  to 
function  evenhandedly,  at  low  cost  and 
in  a  maimer  that  is  fully  responsive  to 
viewers.  The  specifics  of  these  new 
regulations  are  indicated  in  the 
amendatory  section  below.  They  differ 
from  the  former  exclusivify  rules  in 
several  ways.  For  example,  unlike  the 
old  rules,  the  syndicated  exclusivity 
rules  adopted  today  treat  all  types  of 
syndicated  product  as  a  unit  rather  than 
sorting  the  programming  into  categories, 
each  subject  to  varying  provision.  Also, 
unlike  the  former  rules,  the  new 
syndicated  exclusivity  regulations  apply 
to  all  syndicated  programming  covered 
by  exclusivify  contracts,  whatever  the 
size  of  the  broadcast  market  However, 
small  cable  systems,  with  under  1,000 
subscribers,  are  exempt  from  the 
requirements  of  the  new  exclusivify 
rules. 

10.  The  new  rules  provide  that 
exclusivity  may  run  for  the  length  of 
time  specified  in  the  contract  granting 
such  exclusivify  to  the  broadcaster. 
They  further  indicate  that  a  station's 
right  to  exercise  its  sjmdicated  options 
will  not  depend  on  cairiage  by  the  cable 
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system.  Other  provisions  of  the  new 
rules  concern  the  geographical  extent  of 
exclusivify,  notification  issues,  contract 
terms  and  exclusivify  determination  in 
existing  contracts.  As  stated  above, 
these  requirements  become  enforceable 
beginning  one  year  from  the  effective 
date  of  these  regulations. 

11.  The  second  rule  change  adopted 
through  this  decision  revises  the 
network  non-duplication  rules.  The 
network  non-duplication  rules,  like  the 
syndicated  exclusivify  rules,  allow  a 
netwoik  affiliate  to  prevent  a  cable 
system  from  simultaneously  importing 
another  affiliate  network  program  signal 
into  its  market  Thus,  each  affiliate  is 
normally  the  exclusive  distributor  of 
network  programming  in  its  own  market 
Our  analysis  suggested  that  because  the 
network  programming  material  is 
identical,  the  rules  actually  protect  the 
local  advertising  and  the  public  service 
announcements  within  and  adjacent  to 
networic  progranuning.  They  do  not 
however,  allow  the  network  to  increase 
its  revenues.  In  the  Notice  we  suggested 
that  broadcasters  who  are  networic 
affiliates  should  have  the  same  right  to 
contract  for  exclusivify  with  respect  to 
their  principal  programming  as  other 
broadcasters.  We  argued  that  many  of 
the  same  policy  concerns  about  fair 
competition,  and  enhancing  diversify  of 
programming  and  efficient  distribution, 
apply  here  as  well.  Finally,  we  observed 
that  the  difference  between  the  network 
non-duplication  rules  and  the  former 
syndicated  exclusivify  rules  appears  to 
be  one  more  of  degree  than  of  kind. 
Henceforth,  both  will  simply  permit  the 
broadcaster  to  negotiate  for  and  enforce 
exclusivify  provisions  in  their  program 
contracts. 

12.  In  the  Notice,  the  Commission 
sought  comment  on  how,  if  at  all,  the 
netwoik  non-duplication  rules  should  be 
changed.  We  further  sought  comment  on 
whether  we  should  return  to  same-day 
protection,  who  should  be  able  to  invoke 
the  rule,  whether  the  network  is  in 
essentially  the  same  position  as  the 
copyright  holder,  whether  there  might  be 
instances  where  the  interests  of  the 
networic  and  the  station  in  invoking  the 
rule  might  diverge,  and  whether  a 
network's  invoI±ig  the  rule  might  cause 
the  public  harm.  Finally,  we  asked 
whether  one  rule  might  suffice  for  both 
networic  and  syndicated  product,  and 
whether  changes  in  our  waiver  or  other 
procedures  might  be  warranted. 

13.  After  reviewing  the  numerous 
comments  received  in  response  to  the 
Notice,  we  continue  to  believe  that  the 
private  organization  of  networics  is  an 
efficient  method  of  doing  business,  and 
that  it  is  in  the  public  interest  to  allow 


enforcement  of  reasonable  exclusivify  to 
support  that  method  of  distribution. 
There  is  evidence  that  the  importation  of 
duplicating  networic  signals  can  have 
severe  adverse  effects  on  a  station's 
audience.  Loss  of  audience  by  affiliates 
undermines  the  value  of  network 
programming  both  to  the  affiliate  and  to 
the  network.  Thus,  an  effective  non- 
duplication  rules  continues  to  be 
necessary. 

14.  However,  technological  changes, 
primarily  satellite  distribution  of  signals, 
that  permit  easy  movement  of  affiliates' 
signals  across  time  zones  now 
necessitate  a  change  in  the  existing  non- 
duplication  rules.  "These  technological 
changes  have  seriously  incu^ased  the 
potential  for  disruption,  leading  the 
Commission  to  conclude  that  an 
increase  in  network  programming 
exclusivify  protection  is  necessary  to 
allow  network  arrfmgements  that 
provide  important  benefits  to  viewers  to 
continue  to  function  efficiently.  We  have 
also  determined  that  similar  to 
syndicated  programming,  the 
contractual  relationship  between  a 
network  and  its  affiliates,  rather  than 
the  Commission  Rules,  is  the 
appropriate  determinant  of  the  extent  of 
no-duplication  protection.  Therefore,  we 
shall  not  limit  networic  non-duplication 
protection  to  any  particular  period  of 
time,  leaving  it  to  the  parties  to 
determine  a  mutually  agreeable 
arrangement 

15.  Netwoik  non-duplication 
protection  has  a  purpose  analogous  to 
that  of  syndicated  exclusivify;  namely  to 
allow  all  participants  in  the  marketplace 
to  determine,  based  on  their  own 
business  judgment  what  degree  of 
programming  exclusivify  will  best  allow 
them  to  compete  in  the  marketplace  and 
most  effectively  serve  their  viewers. 
Thus,  where  possible,  the  networic  non- 
duplication  protection  should  conform 
closely  to  our  other  programming 
exclusivify  provisions.  As  in  the 
syndicated  exclusivify  rules  adopted  in 
this  decision,  small  cable  systems,  with 
under  1,000  subscribers,  are  exempt 
from  the  non-duplication  rules.  Also  like 
the  exclusivify  rules,  the  modifications 
will  not  be  effective  until  August  18, 
1989.  The  network  non-duplication  rules 
will  remain  in  effect  in  their  present 
format  until  that  time. 

16.  Specifically,  we  have  to  decided: 
(1)  To  retain  the  current  geographic 
limits,  including  the  priorities  set  forth  in 
47  CFR  76.92  and  the  exceptions  thereto 
as  set  forth  in  47  CFR  7692  (f)  and  (g)  on 
the  extent  of  non-duplication  protection, 
pending  further  exploration  in  a  Further 
Notice  of  Proposed  Rulemaking  on 
geographic  issues:  (2)  to  leave 


enforcement  of  network  non-duplication 
to  the  local  broadcaster,  (3)  to  allow 
broadcasters  sole  standing  to  invoke 
exclusivify  protection:  (4)  to  affirm  that 
broadcasters  need  not  be  carried  on  a 
cable  system  in  order  to  enforce 
network  non-duplication  protection  for 
which  it  has  negotiated;  and  (5)  to  adopt 
notification  procedures,  whereby 
affiliates  enforce  the  non-duplication 
protection  for  which  they  have 
baigained,  that  are  the  same  as  those 
we  have  adopted  for  syndicated 
exclusivify. 

17.  Several  commenters  from  the 
broadcast  industry  requested  that  we 
review  our  policy  of  granting  cable 
systems  waivers  of  compliance  with  the 
network  non-duplication  rules. 
Currently,  such  waivers  are  based  on 
the  cable  systems'  abilify  to 
demonstrate  that  no  significant  harm 
would  befall  the  broadcast  station  by 
virtue  of  its  duplicating  the  network 
signal.  The  burden  is  ^en  shifted  to  the 
broadcaster  to  prove  that  a  waiver 
would  harm  the  station.  Becasue  we  are 
retaining  and  strengthening  our  netwoik 
non-duplication  rules,  and  placing 
greater  reliance  on  the  contractual 
relations  between  the  parties,  we  no 
longer  believe  this  is  a  proper  cniterion 
for  granting  waivers.  We  bielieve  that 
8uc:h  waivers  inappropriately  interfere 
with  effectively  exclusive  arrangements, 
and  that  the  burden  of  proof  is 
misplaced  on  broadcasters,  llie  relevant 
question  is  whether  suc:h  exclusive 
arrangements  ultimately  operate  to 
foster  competition  among  the  various 
program  providers  and  promote  a 
greater  diversify  of  programming  for 
viewers.  We  believe  that  networic  non- 
duplication  rules  promote  suc:h  an 
outcome.  Therefore,  we  eliminate  our 
existing  waiver  policy. 

1&  With  respect  to  existing  waivers, 
upon  proper  notification  by  the 
broadcast  television  station  requesting 
non-duplication  protection,  the  cable 
television  system  shall  c»mply  therewith 
by  one  year  from  the  effective  date  of 
this  section  or  sixfy  days  after 
notification,  whichever  is  later.  We  note 
that,  as  in  the  case  of  syndicated 
exclusivify,  cable  systems  remain  free  to 
negotiate  with  the  local  broadcast 
affiliates  of  neworks  for  the  right  to 
continue  such  cairiage. 

19.  Our  decision  deals  with  several 
matters  relating  to  whether  our  action 
here  is  consistent  with  the  first 
amendment  and  within  the  authorify 
delegated  us  through  the 
Communications  Act.  In  the  Notice,  we 
expressed  our  belief  that  promulgation 
of  these  exclusivify  rules  lay  within  our 
authorify  and  that  there  was  no 
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statutory  or  constitutioiial  impediment 
to  our  taking  this  action.  While  many 
commenting  parties  shared  our  belief, 
those  opposeid  most  particularly  to 
syndicated  exclusivity  asserted  that  the 
Cable  Act  of  1964,  the  Copyright 
Revision  Act  of  1978,  or  the  first 
amendment  impose  legal  barriers  to  our 
reimposition  of  these  rules.  We  have 
examined  carefully  the  arguments  of 
those  commenters  claiming  that  we  lack 
authority.  These  arguments  have  failed 
to  persuade  us  that  our  initial 
assessment  of  our  statutory  authority 
was  incorrect  Accordingly,  we  reaffirm 
our  belief  that  our  action  amending  and 
extending  our  exclusivity  provisions 
with  respect  to  network  and  syndicated 
programming  is  within  the  scope  or  our 
authority  under  the  Communications 
Act  and  is  consistent  with  the  first 
amendment  and  the  Copyright  Act 

20.  Finally,  in  the  Notice,  we  sought 
comment  on  the  possibility  of 
eliminating  or  modifying  8  73.658(m)  of 
the  rules.  This  rule  limits  the  geographic 
area  in  which  a  television  station  may 
obtain  exclusivity  rights  for  non- 
network  programs  against  other 
broadcast  television  stations. 
Specifically,  the  existing  rule  prohibits  a 
television  station  from  entering  into  a 
contract  or  arrangement  with  a  non- 
network  program  producer,  distributor, 
or  supplier  which  precludes  another 
television  station  located  more  than 
thirty-five  miles  away  from  obtaining 
the  broadcast  rights  to  the  same 
programming. 

21.  We  did  not  receive  enough 
substantial  data  to  effectively  decide 
whether  to  modify  of  eliminate  or  leave 
untouched  the  non-network  territorial 
exclusivity  rule.  Therefore,  we  will  issue 
a  further  notice  of  proposed  rule  making 
in  the  near  future  to  seek  additional 
comment  and  information  on  the 
geographic  limits  of  all  program 
exclusivity  arrangements,  including 
those  established  imder  non-network 
territorial  exclusivity.  Separate 
consideration  of  the  issues  associated 
with  the  territorial  exclusivity  rule  will 
provide  us  with  a  more  comprehensive 
record  on  which  to  base  our  decision. 
However,  because  we  have  determined 
that  certain  broadcasters,  e.g. 
superstations,  compete  for  programming 
in  a  national  market  we  are  modifying 
the  existing  rule  in  one  respect  to  permit 
broadcast  stations  to  purchase 
nationwide  exclusivity  against  other 
broadcast  stations.  Until  we  are  able  to 
develop  a  more  complete  record 
regarding  the  non-network  territorial 
exclusivity  issue,  the  existing  rule  will, 
with  this  one  exception,  remain  in  place 
in  its  current  form. 


Final  Ragulataty  FlexibUity  Analysie 
StateoMBt 

22.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  ISea  6  U.S.C  605,  it  is 
certified  that  the  adoped  rales  and 
modifications  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  particulariy  broadcasters  and 
cable  operators.  Tluough  this  decision, 
we  make  three  changes  to  our  rules 
relating  to  program  exclusivity  in  the 
cable  and  broadcast  industries.  First  we 
adopt  simplied  syndicated  exclusivity 
rules  that  should  promote  fair  and 
efficient  competition  among  all  die 
delivery  systems  for  video  programming 
from  which  viewers  may  select.  These 
rules  will  permit  but  not  require, 
broadcasters  to  obtain  the  same 
enforceable  exclusive  distribution  rights 
in  syndicated  programndng  that  all  other 
video  programming  distributors  already 
enjoy.  Seoind,  we  modify  our  network 
non-duplication  rule  provisions  to 
extend  their  scope  to  protedton  against 
any  transmission  of  network 
programming  cmd  to  simplify  their 
administration  and  enforcement.  Third, 
we  retain  the  existing  limits  on 
territorial  exclusivify,  but  intend  to  issue 
a  further  notice  on  the  issue,  and  do 
modify  it  in  one  respect — to  permit 
broadcast  stations  to  piutihase 
nationwide  exclusivity  against  other 
broadcast  stations. 

23.  In  order  to  minimize  the  expense 
of  obtaining  equipment  inherent  in 
reimposition  of  the  syndicated 
exclusivify  rule  provisions  and  the 
netwoik  non-duplication  provisions, 
systems  serving  fewer  than  1,000 
subscribers  will  be  exempt  from  the 
requirements  of  both  of  these  provisions. 
We  believe  that  equipment  costs  to  the 
remaining  systems  will  be  affordable, 
may  be  amortized  over  a  number  of 
years,  and  note  that  such  equipment 
may  be  used  for  nonregulatory  revenue- 
producing  functions  such  as  ad  insertion 
as  well. 

24.  The  Secretary  shall  cause  a  copy 
of  this  Report  and  Order,  including  the 
Final  Regulatory  Flexibilify  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
Paragraph  e03(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  96-354, 94 
Stat.  1164.  5  U.S.C.  601  et  seq.,  (1981). 

Paperwork  Raductioa  Act  Stataasant 

25.  The  rules  adopted  herein  have 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1680  and 
found  to  impose  new  or  modified 
requirements  or  burdens  on  the  public. 
Implementation  of  these  new/modified 
requirements  and  burdens  will  be 


subject  to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act 

26.  Public  reporting  burden  for  this 
collection  of  iidbimation  is  estimated  to 
vary  from  one  minute  to  one  hour  per 
response,  with  an  average  of  ten 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iidormation.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
infrnmatiim.  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Hans  and  Policy.  Federal 
Communications  Commission. 
Washington,  DC  20554;  and  to  die  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington.  DC  20503. 

Ordering  QaiMa 

27.  Accordingfy,  IT  IS  ORDERED 
THAT,  under  the  authority  contained  in 
sections  4(i),  4(g),  302, 303(a)  and  804  of 
the  Commimications  Act  of  1934,  as 
amended.  Parts  73  and  76  of  the 
Commission's  Rules  and  Regulations  are 
amended  as  set  forth  below,  subject  to 
approval  by  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects 

47CfHPart73 

Television  broadcasting. 
47CPRPart7e 

Cable  television. 
Federal  Communicatioiu  Commitaion. 
H-WalkarFaastarin. 
Acting  Secretary. 

Program  Exdusivity  Rules 

Parts  73  and  76  of  Tide  47  of  tiie  Code 
of  Federal  Regulations  are  amended  to 
read  as  follows: 

1.  The  authority  citations  for  Parts  73 
and  76  continue  to  read  as  follows: 

Authoflty:  47  U.S.C  154  and  303. 
PART  73-(  AMENDED] 

2.  Section  73.668  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows: 


§  73.666    AfnHNlOn 


excliisiviiy  In  noiMiatwofli  pcoofam 


(M)  Territorial  exclu$ivity  in  non- 
network  arrangementa.  (1)  No  television 
station  shall  enter  into  any  contract. 


arrangement  or  understanding, 
expressed  or  impUed:  with  a  non- 
netwrork  program  producer,  distributor, 
or  supplier,  or  other  person;  which 
prevents  or  hinders  another  television 
station  located  in  a  conununity  over  56.3 
kilometers  (35  miles)  away,  as 
determined  by  the  reference  points 
contained  in  i  76.53  of  this  dkapter,  (if 
reference  points  for  a  community  are  not 
listed  in  1 7633,  the  location  of  the  main 
post  office  will  be  used)  bt3m 
broadcasting  any  program  purchased  by 
the  former  station  bom  such  non- 
network  program  producer,  distributor, 
supplier,  or  other  person,  except  that  a 
television  station  may  secure  exclusivity 
against  a  television  station  licensed  to 
another  designated  community  in  a 
hyphenated  market  specified  in  the 
maricet  Usting  as  contained  in  §  76.51  <A 
this  chapter  for  those  100  markets  listed, 
and  for  markets  not  listed  in  9  76.51  of 
this  chapter,  the  listing  as  contained  in 
the  ARE  Television  Market  Analysis  for 
the  most  recent  year  at  the  time  that  the 
exclusivity  contract  arrangement  or 
understanding  is  complete  under 
practices  of  the  industry.  As  used  in  this 
paragraph,  the  term  "community"  is 
defined  as  the  community  specked  in 
the  instrument  of  authorization  as  the 
location  of  the  station. 

(2)  Notwithstanding  paragraph  (m)(l) 
of  this  section,  a  television  station  may 
enter  into  a  contract  arrangement  or 
understanding  with  a  producer,  supplier, 
or  distributor  of  a  non-network  program 
if  that  contract  arrangement  or 
understanding  provides  that  the 
broadcast  station  has  exclusive  national 
rights  such  diat  no  other  television 
station  in  the  United  States  may 
broadcast  the  program. 
•        • .,    •        *        * 

3.  Section  76.5  is  amended  by  revising 
paragraph  (o)  and  adding  new 
paragraph  (nn)  to  read  as  follows: 

(76.5    DeflnlUons. 

(o)  A  network  program  is  any  program 
delivered  simultaneously  to  more  than 
one  broadcast  station  regional  or 
national,  commercial  or  noncommercial. 

***** 

(nn)  A  "syndicated  program"  is  any 
program  sold,  licensed,  distributed  or 
offered  to  television  station  licensees  in 
more  than  one  market  within  the  United 
States  other  than  as  network 
programming  as  defined  in  i  76.92. 
***** 

-  4.  Subpart  P,  consisting  of  §}  76.92 
tlirough  76.163,  is  revised  to  read  as 
follows:  (new  Sf  7e.92-7e.a5  will 
become  effective  August  18, 1989.  fai 
place  of  old  |i  76^2^76.99): 


Syndicated  Exclusivity 

S>GC* 

76.92  Networic  non-duplication;  extent  of 
protection. 

76.93  Parties  entitled  to  networic  non- 
duplfcatioii  protection. 

78.94  Notification. 

76.95  Exceptiflfia. 
76.97  EBecthre  dates. 

76.151  Syndicated  program  exclusivity: 

extent  of  protection. 
76.153  Parties  entitled  (o  syndicated 

exclusivity. 

76.155  Notification. 

76.156  Exceptions. 

76.157  Exclusivity  contracts. 

76.159  Requirements  for  invocation  of 

protection. 
76.161  Sttbttitntions. 
76.163  Hfective  dates. 

Subpart  F—MondupllcaMon  Protection 
and  Syndicated  Exclusivity 

$76.92    Metwerfc  non-dup6cetlon;  ertsnt  of 


(a)  Upon  receiving  notification 
pursuant  to  {  76.94,  a  cable  conmiunity 
unit  located  in  whole  or  in  part  widiin 
the  geographic  zone  for  a  netwcN^ 
program,  the  network  non-duidication 
rights  to  which  are  held  by  a  commercial 
television  station  licensed  by  the 
Commission,  shall  not  carry  that 
program  as  broadcast  by  any  other 
television  signal,  except  as  otherwise 
provided  below. 

(b)  For  purposes  of  this  section,  the 
order  of  nondupUcation  priority  of 
television  signals  carried  by  a 
community  unit  is  as  follows: 

(1)  First  all  television  broadcast 
stations  within  whose  specified  zone  the 
community  of  the  community  unit  is 
located,  in  whole  or  in  part; 

(2)  Second,  all  smaller  market 
television  broadcast  stations  within 
whose  secondary  zone  the  community  of 
the  conununity  tmit  is  located,  in  whole 
or  in  part 

(c)  For  purposes  of  this  section,  all 
noncommercial  educational  television 
broadcast  stations  licensed  to  a 
community  located  in  whole  or  in  part 
within  a  major  television  mariiet  as 
specified  in  §  76.51  shall  be  treated  in 
the  same  manner  as  a  major  market 
commercial  television  broadcast  station, 
and  all  noncommercial  educational 
television  broadcast  stations  not 
licensed  to  a  community  located  in 
whole  or  in  part  within  a  major 
television  market  shall  be  treated  in  the 
same  manner  as  a  smaller  maiket 
television  broadcast  station. 

(d)  Any  community  unit  operating  in  a 
community  to  which  a  100-watt  or 
higher  power  translator  is  located  within 
the  predicted  Grade  B  signal  contour  of 
the  television  broadcast  station  that  the 


translator  station  retransmits,  and 
which  translator  is  carried  by  the 
community  unit  shall,  upon  request  of 
such  translator  station  licensee  or 
permitiee,  delete  the  duplicating 
network  programming  of  any  televinon 
broadcast  station  whose  reference  point 
(See  Section  76.53)  is  more  than  55  miles 
from  the  comnnmity  of  the  community 
unit. 

(e)  Any  omununity  unit  which 
operates  in  a  community  located  in 
whole  or  in  part  within  the  secondary 
zone  of  a  smaller  market  television 
broadcast  staticm  is  not  required  to 
delete  the  duplicating  netwcuk 
programming  of  any  major  market 
television  broadcast  station  whose 
reference  point  (See  {  76.53)  is  also 
within  55  miles  of  the  community  of  the 
community  unit 

(f)  A  community  unit  is  not  requued  to 
delete  the  duplicating  network 
programming  of  any  television 
broadcast  station  which  is  significantiy 
viewed  in  die  cable  television 
community  pursuant  to  §  76.54. 

Noto:  WiA  respect  to  netwoik 
programming,  the  geographic  zone  witiiin 
which  the  television  station  is  entitled  to 
enforce  network  noo-dnplicatiaa  protectian 
and  priority  of  sliall  l>e  tliat  geographic  am 
agreed  upon  between  tiw  nettvorii  aad  the 
television  station,  in  no  event  riiall  such 
rights  exceed  the  area  within  wiiich  tlie 
television  station  may  acqiue  broadcast 
territorial  exchiaivity  rights  as  defined  in 
§  73.658(m).  except  tliat  small  market 
television  stations  shall  be  entitled  to  a 
secondary  protection  zone  of  20  additional 
miles. 


§  76.93    Pwltae  enMtad  to  neliMrti 
dupHceWon  proSsctioa 

Television  broadcast  station  licensees 
shall  be  entitied  to  exercise  non- 
duplication  rights  pursuant  to  §  76.92  in 
accordance  with  the  contractual 
provisions  of  the  network-affiliate 
agreement 

S76.94    Notmcation. 

(a)  In  order  to  exercise  non- 
duplication  rights  pursuant  to  §  76.92, 
television  stations  shall  notify  each 
cable  television  system  operator  of  the 
non-duplication  sought  in  accordance 
with  the  requirements  of  this  Section. 
Non-duplication  protection  notices  shall 
include  the  following  information: 

(1)  The  name  and  address  of  the  party 
requesting  non-duplication  protection 
and  the  television  broadcast  station 
holding  the  non-duplication  right 

(2)  The  name  of  the  program  or  series 
(including  specific  episodes  where 
necessary)  for  which  protection  is 
sought; 
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(3)  The  dates  on  which  protection  is  to 
begin  and  end. 

(b)  Broadcasters  entering  into 
contracts  providing  for  networli  non- 
duplication  protection  shall  notify 
affected  cable  systems  within  sixty 
calendar  days  of  the  signing  of  such  a 
contract.  A  broadcaster  shall  be  entitled 
to  non-duplication  protection  beginning 
on  the  later  of: 

(1)  The  date  speciRed  in  its  notice  to 
the  cable  television  system;  or 

(2)  The  first  day  of  the  calendar  week 
(Sunday-Saturday)  that  begins  60  days 
after  the  cable  television  system 
receives  notice  from  the  broadcaster; 

(c)  In  determining  which  programs 
must  be  deleted  from  a  television  signal, 
a  cable  television  system  operator  may 
rely  on  information  from  any  of  the 
following  sources  published  or 
otherwise  made  available. 

(1)  Newspapers  or  magazines  of 
general  circulation: 

(2)  A  television  station  whose 
programs  may  be  subject  to  deletion.  If  a 
cable  television  system  asks  a  television 
station  for  information  about  its 
program  schedule,  the  television  station 
shall  answer  the  request: 

(i)  Within  ten  business  days  following 
the  television  station's  receipt  of  the 
request;  or 

(ii)  Sixty  days  l>efore  the  program  or 
programs  mentioned  in  the  request  for 
information  will  be  broadcast; 
whichever  comes  later. 

(3)  The  television  station  requesting 
exclusivity. 

(d)  A  television  station  exercising 
exclusivity  pursuant  to  S  76.92  shall 
provide  to  the  cable  system,  upon 
request,  an  exact  copy  of  those  portions 
of  the  contracts,  such  portions  to  be 
signed  by  both  the  network  and  the 
television  station,  setting  forth  in  full  the 
provisions  pertinent  to  the  duration, 
nature,  and  extent  of  the  non- 
duplication  terms  concerning  broadcast 
signal  exhibition  to  which  the  parties 
have  agreed. 

§  76.95    Exception*. 

The  provisions  of  SS  76.92-76.94  shall 
not  apply  to  a  cable  system  serving 
fewer  than  1.000  subscribers.  Within  60 
days  following  the  provision  of  service 
to  1,000  subscribers,  the  operator  of  each 
such  system  shall  Hie  a  notice  to  that 
effect  with  the  Conunission,  and  serve  a 
copy  of  that  notice  on  every  television 
station  that  would  be  entitled  to 
exercise  network  non-duplication 
protection  against  it. 

$76.97    Eftactlv*  datM. 

The  provisions  outlined  in  Si  76.92- 
76.95  shall  become  enforceable.on 
August  18. 1989.  The  rules  in  effect  on 


May  18, 1966  will  remain  operative  until 
August  18. 1989. 

§  7t.1S1    Syndtealad  progrsm  •xctusMty: 
MtMit  of  prolscllon. 

Upon  receiving  notification  pursuant 
to  {  78.155,  a  cable  communify  unit 
located  in  whole  or  in  part  within  the 
geographic  zone  for  a  syndicated 
program,  the  syndicated  exclusivity 
rights  to  which  are  held  by  a  commercial 
television  station  licensed  by  the 
Commission,  shall  not  carry  that 
program  as  broadcast  by  any  other 
television  signal,  except  as  otherwise 
provided  below. 

Note:  With  respect  to  each  syndicated 
program,  the  geographic  zone  within  which 
the  television  sidtion  is  entitled  to  enforce 
syndicated  exclusivity  rights  shall  be  that 
geographic  area  agreed  upon  between  the 
non-network  program  supplier,  producer  or 
distributor  and  the  television  station.  In  no 
event  shall  such  zone  exceed  the  area  within 
which  the  television  station  has  acquired 
broadcast  territorial  exclusivity  rights  as 
defined  in  {  73.6S8(m). 

976.153    PartlM  wttmed  to  syndtcated 
exdinlvlty. 

(a)  Television  broadcast  station 
hcensees  shall  be  entitled  to  exercise 
exclusivity  rights  pursuant  to  S  76.151  in 
accordance  with  the  contractual 
provisions  of  their  syndicated  program 
license  agreements,  consistent  with 

S  76.159. 

(b)  Distributors  of  syndicated 
programming  shall  be  entitled  to 
exercise  exclusive  rights  pursuant  to 

S  76.151  for  a  period  of  one  year  from  the 
initial  broadcast  syndication  licensing  of 
such  programming  anywhere  in  the 
United  States:  provided,  however,  that 
distributors  shall  not  be  entitled  to 
exercise  such  rights  in  areas  in  which 
the  programming  has  already  been 
licensed. 

$76,155    Notification. 

(a)  In  order  to  exercise  exclusivity 
rights  pursuant  to  S  76.151,  distributors 
or  television  stations  shall  notify  each 
cable  television  system  operator  of  the 
exclusivity  sought  in  accordance  with 
the  requirements  of  this  section. 
Syndicated  program  exclusivity  notices 
shall  include  the  following  information: 

(1)  The  name  and  address  of  the  party 
requesting  exclusivity  and  the  television 
broadcast  station  or  other  party  holding 
the  exclusive  right; 

(2)  The  name  of  the  program  or  series 
(including  speciflc  episodes  where 
necessary)  for  which  exclusivity  is 
sought; 

(3)  The  dates  on  which  exclusivity  is 
to  begin  and  end. 

(b)  Broadcasters  entering  into 
contracts  containing  syndicated 
exclusivity  protection  shall  notify 


affected  cable  systems  within  sixty 
calendar  days  of  the  signing  of  such  a 
contract.  A  broadcaster  shall  be  entitled 
to  exclusivity  protection  beginning  on 
the  later  of: 

(1)  The  date  specified  in  its  notice  to 
the  cable  television  system:  or 

(2)  The  first  day  of  the  calendar  week 
(Sunday-Saturday)  that  begins  60  days 
after  the  cable  television  system 
receives  notice  from  the  broadcaster; 

(c)  In  determining  which  programs 
must  be  deleted  from  a  television 
broadcast  signal,  a  cable  television 
system  operator  may  rely  on 
information  from  any  of  the  following 
sources  published  or  otherwise  made 
available. 

(1)  Newspapers  or  magazines  of 
general  circulation; 

(2)  A  television  station  whose 
programs  may  be  subject  to  deletion.  If  a 
cable  television  system  asks  a  television 
station  for  information  about  its 
program  schedule,  the  television  station 
shall  answer  the  request: 

(i)  Within  ten  business  days  following 
the  television  station's  receipt  of  the 
request:  or 

(ii)  Sixty  days  before  the  program  or 
programs  mentioned  in  the  request  for 
information  will  be  broadcast: 
whichever  comes  later. 

(3)  The  distributor  or  television 
station  requesting  exclusivity. 

$76,156    Excaptlons. 

(a)  Notwithstanding  the  requirements 
of  S  S  76.151-76.155,  a  broadcast  signal  is 
not  required  to  be  deleted  from  a  cable 
community  unit  when  that  cable 
communify  unit  falls,  in  whole  or  in  part, 
within  that  signal's  grade  B  contour,  or 
when  the  signal  is  signiricantly  viewed 
pursuant  to  S  76.54  in  the  cable 
community. 

(b)  The  provisions  of  SS  76.151-76.155 
shall  not  apply  to  a  cable  system  serving 
fewer  than  1,000  subscribers.  Within  60 
days  following  the  provision  of  service 
to  1,000  subscribers,  the  operator  of  each 
such  system  shall  file  a  notice  to  that 
effect  with  the  Commission,  and  serve  a 
copy  of  that  notice  on  every  television 
station  that  would  be  entitled  to 
exercise  syndicated  exclusivify 
protection  against  it. 

$76,157    ExduBivity  contracta. 

A  distributor  or  television  station 
exercising  exclusivity  pursuant  to 
S  76.151  shall  provide  to  the  cable 
system,  upon  request,  an  exact  copy  of 
those  portions  of  the  exclusivity 
contracts,  such  portions  to  be  signed  by 
both  the  distributor  and  the  television 
station,  setting  forth  in  full  the 
provisions  pertinent  to  the  duration. 


nature,  and  extent  of  the  exclusivity 
terms  concerning  broadcast  signal 
exhibition  to  which  the  parties  have 
agreed. 

S  76.159    Requirtwanta  for  invocation  of 
protection. 

For  a  station  licensee  to  be  eligible  to 
invoke  the  provisions  of  this  subpart,  it 
must  have  a  contract  or  other  written 
indicia  that  it  holds  syndicated 
exclusivity  rights  for  the  exhibition  of 
the  program  in  question.  Contracts 
entered  on  or  after  August  18, 1988,  must 
contain  the  following  words:  "the 
licensee  [or  substitute  name]  shall,  by 
the  terms  of  this  contract  be  entitled  to 
invoke  the  protection  against 
duplication  of  programming  imported 
under  the  Compulsory  Copyri^t 
License,  as  provided  in  S  78.151  of  the 
FCC  rules."  Contracts  entered  into  prior 
to  August  18, 1988,  must  contain  either 
the  foregoing  language  or  a  clear  and 
speciHc  reference  to  the  licensee's 
authority  to  exercise  exclusivify  rights 
as  to  the  specific  programming  against 


cable  television  broadcast  signal 
carriage  by  the  cable  system  in  question 
upon  the  contingency  that  the 
government  reimposed  syndicated 
exclusivify  protection.  In  the  absence  of 
such  a  specific  reference  in  contracts 
entered  into  prior  to  August  18. 1988.  the 
provisions  of  these  rules  may  be 
invoked  only  if  (a)  the  contract  is 
amended  to  include  the  specific 
language  referenced  above  or  (b)  a 
specific  written  acknowledgement  is 
obtained,  from  the  parfy  from  whom  the 
broadcast  exhibition  rights  were 
obtained  that  the  existing  contract  was 
intended,  or  should  now  be  construed  by 
agreement  of  the  parties,  to  include  such 
rights.  A  general  acknowledgement  by  a 
supplier  of  exhibition  rights  that  specific 
contract  language  was  intended  to 
convey  rights  under  these  rules  will  be 
accepted  with  respect  to  all  contracts 
containing  that  specific  language. 
Nothing  in  this  section  shall  be 
construed  as  a  grant  of  exclusive  rights 
to  a  broadcaster  where  such  rights  are 
not  agreed  to  by  the  parties. 


$76,161 

Whenever,  pursuant  to  the 
requirements  of  the  syndicated 
exclusivify  rules,  a  commimify  imit  is 
required  to  delete  a  television  program 
on  a  broadcast  signal  that  is  permitted 
to  be  carried  under  the  Commission's 
rules,  such  conununify  unit  may, 
consistent  with  these  rules  and  the 
sports  blackout  rules  at  47  CFR  76.67, 
substitute  a  program  from  any  other 
television  broadcast  station.  A  program 
substituted  may  be  carried  to  its 
completion,  and  the  communify  unit 
need  not  return  to  its  regulariy  carried 
signal  until  it  can  do  so  without 
interrupting  a  program  already  in 
progress. 

$76,163    Effective  datea. 

No  cable  system  shall  be  required  to 
delete  programming  pursuant  to  the 
provisions  of  S  S  76.151-76.159  prior  to 
August  18, 1969. 

[PR  Doc.  88-16187  Filed  7-18-88;  S:45  am] 
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Proposed  Rules 


Fadaral  Ragbtor 
Vot.  53.  No.  138 
TuekUy.  July  18.  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>Hc  of  the 
propoeed  issuance  of  rules  and 
regulalions.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part*  1106  and  1126 

[Docket  No*.  AO-231-A56  and  AO-210- 
A4«;OA-M-110] 

Milk  in  the  Texaa  and  Southwest  Plains 
Maiketing  Areas;  Rescheduling  of 
Hearing  on  Propoeed  Marketing 
Agreements  and  Orders 

AOCNCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Rescheduling  of  public  hearing 

on  proposed  rulemaking. 


f:  The  hearing  on  proposals  to 
amend  the  producer-handler  definitions 
of  the  Texas  and  Southwest  Plains  milk 
orders,  originally  scheduled  to  begin  on 
July  19, 1988,  has  been  rescheduled  to 
begin  on  September  7, 1968. 
DATE:  The  rescheduled  hearing  will 
convene  at  9:00  a.m.,  local  time,  on 
September  7, 1988. 

AOORCSS:  The  rescheduled  hearing  will 
be  held  at  the  Holiday  Inn,  Dallas-Ft. 
Worth  Airport  South.  4440  West  Airport 
Freeway,  Irving,  Texas  75061  (214)  399- 
1010. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Borovies,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2968.  South 
Building,  P.O.  Box  96456,  Washington, 
DC  2009&-«456.  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  This 
administration  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 
A  notice  was  issued  on  June  10, 1988 
(53  FR  22499),  giving  notice  of  a  public 
hearing  to  be  held  at  the  Holiday  Inn, 
Dallas-Pt.  Worth  Airport  South,  4440 
West  Airport  Freeway,  Irving,  Texas 
75071  (214)  399-1010,  beginning  at  9:00 
a.m.,  local  time,  on  July  19, 1988,  with 
respect  to  proposed  amendments  to  the 
marketing  agreements  and  orders 


regulating  the  handling  of  milk  in  the 
Texas  and  Southwest  Plains  marketing 
areas. 

Notice  is  hereby  given,  pursuant  to  the 
rules  of  practice  applicable  to  such 
proceedings  (7  CFR  Part  900),  that  the 
said  hearing  is  rescheduled  to  be  held 
on  September  7, 1988  at  the  same  place 
and  time  as  originally  scheduled 
(Holiday  Inn.  Dallas-Ft.  Worth  Airport 
South,  beginning  at  9:00  a.m.,  local  time). 
Prior  documents  in  the  proceeding: 
Notice  of  hearing:  Issued  June  10, 1988: 
published  June  16. 1988  (53  FR  22499). 

List  of  SubJecU  in  7  CFR  Parts  1128  and 
1106 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Parts 
1126  and  1106  continues  to  read  as 
follows: 

Audwrity:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C  001-874. 

Signed  at  Washington.  DC.  on:  July  14, 
1968. 

|.  Patrick  Boyle. 
Administralor, 
[FR  Doc.  68-16237  Filed  7-18-88;  8:45  am] 

MUJNO  COOC  S4M-et-M 


Packers  and  Stockyards 
Administration 

9  CFR  Part  203 

Statements  of  General  Policy 

AOENCV:  Packers  and  Stockyards 
Administration:  U.S.  Department  of 
Agriculture. 

action:  Notice  of  intent  to  institute 
proposed  rulemaking:  extension  of 
comment  period. 

summary:  On  May  24. 1988.  a  notice  of 
intent  to  institute  proposed  rulemaking 
was  published  in  the  Federal  Register 
(53  FR  18572)  advising  that  the  Packers 
and  Stockyards  Administration  was 
considering  proposing  a  Policy 
Statement  which  would  provide  a  "bill 
back"  mechanism  designed  to  shift 
economic  responsibility  for  violative 
residues  in  slaughter  livestock  from  the 
packer  to  the  producer. 

That  notice  provided  that  comments 
regarding  the  proposal  should  be  Hied 
with  the  Administration  on  or  before 
July  25. 1988. 


Pursuant  to  a  request  from  interested 
parties  for  additional  time  to  prepare 
their  comments,  the  time  for  filing 
comments  concerning  the  notice  of 
intent  is  hereby  extended  60  days. 

date:  The  time  for  filing  comments  is 
hereby  extended  to  and  including 
September  23, 1988. 

ADORBSt:  Written  comments  may  be 
mailed  to:  Packers  and  Stockyards 
Administration,  Room  3039-South 
Building,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250. 
Comments  received  may  be  inspected 
during  normal  business  hours  in  the 
office  of  the  Administrator. 
FOR  FURTHER  INFORMATION  CONTACT 
Harold  W.  Davis,  Director,  Livestock 
Marketing  Division,  Packers  and 
Stockyards  Administration,  Room  3406- 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250  (202) 
447-0951. 

Done  at  Washington.  DC.  this  13th  day  of   . 
July.  1988. 
Calvin  W.  Watkins. 
Acting  Administrator.  Packers  and 
Stockyards  Administration. 
(FR  Doc  88-16161  FUed  7-18-88:  8:45  am) 
■tLUNQ  coot  M«0-W-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Liceneee  Action  During  National 
SecKirity  Emergency 

AGENCY:  Nuclear  Regulatory 

Commission. 

action;  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  proposes  to  amend  its 
regulations  to  allow  a  licensee  to  take 
action  that  departs  from  approved 
technical  specifications  in  a  national 
security  emergency.  The  amendment  is 
necessary  to  specify  in  the  regulations 
that  for  a  national  security  emergency  a 
licensee  is  permitted  to  take  a  needed 
action  although  it  may  deviate  from 
technical  specifications.  This 
amendment  will  allow  the  licensee  to 
implement  national  security  objectives 
as  designated  by  the  national  command 
authority  throu^  the  NRC. 
DATE:  Comment  period  expires  August 
18. 1986.  Comments  reviewed  after  this 
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date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 


;  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Deliver  written  comments  to:  One 
White  Flint  North,  Room  lOH,  11555 
Rockville  Pike,  RockvUle,  Maryland. 
Comments  may  also  be  delivered  to  the 
NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington,  DC. 

FOR  FURTHER  MFORMMTION  CONTACR 

Joan  Aron,  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Telephone  (301) 
492-0001. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  1. 1983,  the  Commission 
published  in  the  Federal  Register  (48  FR 
13966),  a  final  rule  that  set  out  §  50.54  of 
10  CFR  entitled,  "Conditions  of 
Licenses,"  that  contains  a  provision 
permitting  a  licensee  to  take  reasonable 
action  that  departs  from  a  license 
condition  or  a  technical  specification 
(contained  in  a  license  issued  under  this 
part)  in  an  emergency  when  this  action 
is  immediately  needed  to  protect  the 
public  health  and  safety  and  no  action 
consistent  with  license  conditions  and 
technical  specifications  that  can  provide 
adequate  or  equivalent  protection  is 
immediately  apparent  However,  this 
provision  does  not  apply  to  a  national 
security  emergency,  lie  proposed 
addition  would  aUow  a  licensee  to  take 
action  that  departs  from  approved 
technical  spedfications  in  a  national 
security  emergency  when  this  action  is 
immediately  needed  to  implement 
national  security  objectives  as  directed 
by  the  national  command  authority 
through  the  NRC 

EnvifOomenlal  Impact:  Categorical 
Excluskn 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22  (c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  regulation. 

Paperworic  Reductioa  Act  Statement 

This  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  The  Paperworic 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.J.  Existing  requirements  were 


approved  by  The  Office  of  Management 
and  Budget  approval  number  3150-0011. 

Regulatory  Analysis 

The  Commission  previously  has 
granted  authority  prusuant  to  10  CFR 
S0.54(x)  to  nuclear  power  reactor 
licensees  to  take  reasonable  action  that 
departs  from  a  license  condition  or  a 
technical  specification  in  an  emergency 
when  the  action  is  immediately 
necessary  to  protect  the  public  health 
and  safety  and  no  action  consistent  witfi 
license  conditions  and  technical 
gpedficaticKis  that  can  provide  adequate 
or  equivalent  protection  is  immediately 
apparent  This  proposed  rule  will 
provide  the  same  flexibility  to  licensees 
for  the  purpose  of  attaining  national 
security  objectives  in  accordance  with 
governmental  directives  during  a 
declared  national  emergency  due  to 
nuclear  war  or  natural  disaster.  The 
proposed  change  does  not  significantly 
impact  state  and  local  government  and 
geographic  locations;  health,  safety,  and 
the  enviornment;  or  costs  to  licensees, 
the  NRC  or  other  Federal  agencies.  The 
proposed  rule  is  in  the  interest  of  the 
common  defense  and  security  of  the 
United  States  because  it  would  assist 
the  NRC  in  maintaining  the  public  health 
and  safety  in  a  national  security 
emergency  during  which  some  deviation 
from  facility  technical  specificati(ms 
may  be  appropriate.  This  constitutes  die 
regulatory  analysis  for  this  proposed 
rule. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980, 5  U.S.C  e05(b), 
the  Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  Hie  proposed 
rule  affects  only  licensing  and  operation 
of  nuclear  power  plants.  The  companies 
that  own  these  plants  do  not  fall  within 
the  scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  Part  121. 
Because  these  companies  are  dcuninant 
in  their  service  areas,  this  proposed  rule 
does  not  fall  within  the  purview  of  the 
Act 

Backfit  Analyris 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and, 
therefore,  that  a  bacl^t  analysis  is  not 
required  for  this  proposed  rule,  because 
these  amendments  do  not  involve  any 
provisions  which  would  impose  baddfits 
as  defined  in  10  CFR  S0.109(a)(l}. 


List  of  Subjecto  in  10  CFR  Part  50 

Antitrust  Classified  information.  Fire 
protection.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactor,  Penalty. 
Radiation  protection.  Reactor  siting 
criteria,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Eneigy  Act  of  1954,  as  amended, 
the  Energy  Reoiganization  Act  of  1974, 
as  amended,  and  5  U.S.C  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendment  at  10  CFR  Part  sa 

PART  50-DOMESTIC  UCENSINQ  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  Part  SO  is 
revised  to  read  as  follows: 

AndMiity:  Sees.  102, 103, 104. 106. 161. 182. 
183. 186, 18B,  68  SUt  838. 837,  838. 948, 953. 
954. 955, 956,  as  amended,  sec  234. 83  StaL 
1244.  as  amended  (42  U.S.C  2132.  2133.  2134. 
2135.  2201,  2232.  2233.  2238.  2238,  2282):  sees. 
201,  as  amended.  202. 208. 88  SUt  1242.  as 
amended.  1244. 1246.  (42  U.&C  5841.  5842. 
5846). 

SnctioD  60.7  also  issued  under  Put).  L  95- 
601,  sec  10, 92  Stat  2951  (42  U.S.C  5651).  Sec 
SaiO  also  issued  under  sees.  101, 185. 63  Stat 
836, 955  as  amended  (42  U.S.C  2131. 2235): 
sec  102.  Pub.  L  91-19a  13  Stat  853  (42  U.S.C 
4332).  Sections  50.13  and  50.S4(dd)  also  issued 
under  sec  106, 68  Stat  939.  as  amended  (42 
US.C.  2138).  Sections  50.23.  50.35, 5055,  and 
S0J6  also  issued  under  sec  185. 68  Stat  965 
(42  U.S.C  2235).  Sections  50.33a.  S0.55a  and 
Appendix  Q  also  issued  under  sec  102.  Pull. 
L  01-19a  83  SUt  853  (42  U.S.C  4332). 
Sections  5034  and  5054  also  issaed  under 
sec  204, 88  SUt  1245  (42  U.S.C  5844). 
Sections  5058, 50.91  and  50.92  also  issued 
under  Pub.  L  87-415. 96  SUt  2073  (42  U.S.C 
2239).  Section  5O80  also  issued  under  sec 
122, 66  SUt  939  (42  U.S.C  2152).  Sectkma 
60.80-SO81  also  issued  under  sec  181 68  SUt 
854.  as  amended  (42  U.S.C  2234).  Sectkm 
5O103  also  issued  under  sec  108, 08  Sut  S38, 
as  amend  (42  U.S.C  2138).  Appendix  F  also 
issued  under  sec  187. 68  SUt  965  (42  U.S.C 
2237).  For  tiie  purposes  of  sec  223, 68  SUt 
958.  as  amended  (42  U.S.C  2273).  ii  5046  (a) 
and  (b),  and  5054(c)  are  issued  under  sec 
ieil>.  68  Sut  948.  as  amended  (42  U.S.C 
2201(b)):  i§  507(a).  50.10  (a)-(c).  S034  (a)  and 
(e),  50.44  (a)-(c),  50.46  (a)  and  (b),  S047(b), 
50.48  (a),  (c).  (d),  and  (e),  5049(a).  S054(a(i),. 
(i)(l).  OHn).  (P).  (q).  (t).  (V).  and  (y).  5056(1). 
5055a(a).  (c)-(e).  (g).  and  (h).  50J0(c), 
6060(a),  5062(0),  50.e4(b).  and  SOJBO  (a)  and 
(b)  are  issued  under  sec  1611. 66  Stat.  949.  as 
amended  (42  U.S.C  2201(i)):  and  if  S049  (d). 
(h).  and  U).  50.54  (w).  (z).  (bb).  (cc).  and  (dd). 
S0.55(e),  SOSOfb),  5061(b),  50.82(d),  5070(a), 
5071  (a}-(c)  and  (e).  5072(a),  5073  (a)  and 
(b),  50.74,  50.78,  and  5O90  are  issued  under 
sec  181(0),  66  SUt  950  as  amended  (42 
U.S.C  2201(0)). 
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2.  In  §  5(X54.  •  new  paragraph  (dd)  it 
added  to  read  as  follows: 


SSa54    Conditioaaof 


(dd)  A  licensee  may  take  reasonable 
action  that  departs  from  a  licensee 
condition  or  a  technical  specificatioa 
(contained  in  a  license  issued  under  this 
part)  in  a  national  security  emergency 
when  this  action  is  immediately  needed 
to  implement  national  security 
obledives  as  directed  by  the  national 
command  authority  through  the  NRC.  A 
national  security  emergency  is 
established  by  a  law  enacted  by  the 
Congress  or  by  an  order  or  directive 
issued  by  the  President  pursuant  to 
statutes  or  the  Constitution  of  the 
United  States.  The  discretionary 
authority  under  this  paragraph  is  in 
addition  to  the  authority  granted  under 
paragraph  (x)  of  this  section,  which 
remains  in  effect  unless  otherwise 
directed  by  the  Commission  during  a 
natiofia)  security  emergency. 

Oatad  at  Rockvilla.  Maryland,  this  7th  day 
of)uIy.l988. 

For  the  Nudeu  Ragulatory  Commiistan. 
Victor  8«rilo.|r, 

Executive  Director  for  Operatione. 
[FR  Doc.  86-10197  Filed  7-lS-a8;  8:4S  am) 
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DEP ARTMENr  OF  TRANSPORTATION 

Federal  Aviatioa  Administration 

14CFRPart39 
[Ooekat  Mow  S»-CC-1«-AO] 

Airworthimaa  Olradivaa;  PIpar  PA-M 
Series  Alrplanaa 

AQCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTiOffc  Notice  of  Proposed  Rulemaking 
(NPRM). 


:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD) 
applicable  to  Piper  PA-eo  series 
airplanes  as  modified  by  Machen,  Inc.. 
Supplemental  Type  Certificate  (STC) 
SAgsONM  which  pertains  to  the 
installation  of  AVCO  Lycoming  Models 
TIO-  and  LTI0^4a-j2BD  ei^nes.  The 
AD  would  reqtiire  repetitive  inspections 
and  replacement  as  necessary  of  the 
exhaust  system  components  and  engine 
oil  lines,  including  the  turbocharger  oil 
supply  line  and  its  routing.  A  report  of 
an  inflight  fire  has  been  received  that 
indicates  fire  resulted  from  deterioration 
of  the  engine  oil  lines  and  exhaust 
system  componets.  If  not  corrected,  this 
condition  could  result  in  inflight  fires 
and  subsequent  loss  of  the  airplane. 


OATH  CoBuaents  must  be  received  on  or 
before  Angost  18. 198a 
AOORUSCS:  Machen,  Inc.  Service 
Bulletins  (SB)  No.  SB  66-002  dated 
September  72, 1961,  SB  66-011  dated 
January  22. 19M.  SB  86-018  dated  June  5. 

1987,  and  SB  86-019  dated  January  8, 

1988.  applicable  to  this  AD  may  be 
obtained  frtMi  Machen.  Inc.,  South  3606 
Davison  Boulevard,  Spokane, 
Washingon  96204;  Telephone  number 
(509)  636-5328.  A  copy  of  this 
infbnnatlon  may  also  be  examined  at 
the  Rules  Docket  at  die  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  the  Federal  Aviation 
Administration.  Central  Region,  Office 
of  die  Regional  Counsel.  Attention: 
Rules  Docket  Na  88-CB-16-AD.  Room 
1558, 801  Bast  12th  Street  Kansas  Qty, 
Missouri  Mioe.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.n.,  Monday  throu^  Friday, 
holidays  excepted. 

Fow  wwTHKir  wirewsiATioii  coifrAcr 
Mr.  Michael  R  Borfitz.  ANM 191D, 
Denver  FAA.  Denver  Aircraft 
Certification  Field  Office,  10455  East 
25th  Avenue.  Suite  307,  Aurora. 
Colorado  80010:  Telephone  (303)  340- 
5575. 

6UPMCMCIITAIIV  mromNATiON: 
CoflBUMnts  Invitad 

Interested  persons  are  invited  to 
participate  in  the  niaUng  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  and  arguments  as 
they  may  desire.  Coeununications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
coDununicatioDa  received  oo  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of  the 
proposed  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examinaticn  by 
interested  persons.  A  report 
summarizing  each  FAA  public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  Tiled  in  the  Rules 
Docket. 

AvailabiUtyofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Regional  Counsel. 


Attention:  Rules  Docket  No.  88-CE-18- 
AD.  Room  1558. 801  East  12di  Street. 
Kansas  City.  Missouri  84108. 

Discussion 

A  report  has  been  received  of  an 
inflight  engine  fire  caused  by  leaking 
turbocharger  lubrication  oil  impinging 
on  the  exhaust  system  of  a  Piper  PA-60 
series  Aerostar  modified  by  Machen, 
Inc..  STC  No.  SA980NM  which  involves 
the  installation  of  AVOO  Lycoming 
Models  TIO-  and  LTIO-540-J2BD 
engines.  The  subsequent  investigation 
indicated  the  oil  leak  resulted  from  the 
oil  line  deterioration  caused  by  the 
flexible  hose  being  in  contact  with  the 
exhaust  system. 

Machen,  Inc.  has  Issued  Service 
Bulletin  SB  68-018.  which  sets  forth  the 
procedures  for  repetitive  inspections 
and  re-routing  (if  necessary]  of  the 
turbocharger  oil  line  and  bispection  of 
the  exhaust  system.  SB  66-018  n  based 
on  accompUshment  of  Machen,  Inc.  SB 
66-002  and  66-011  that  give  mstructions 
for  installation  of  damp  tab  assemblies. 
Machen.  Inc..  has  also  issued  SB  60-019 
which  replaces  the  exhaust  system 
components  affected  by  SB  00-018  and 
eliminates  the  requirement  for  repetitive 
inspections  of  the  exhaust  system. 

Since  this  condition  is  likely  to  exist 
or  develop  in  other  Piper  PA-OO  series 
airplanes,  modified  per  Machen.  Ina 
STC  SAgeOI^  die  proposed  AD  would 
require  inspection  and  replacement,  if 
necessary,  of  the  exhaust  system 
components  and  en^ne  oil  lines  of  these 
airplanes,  in  accordance  with  the  SB's 
previously  mentioned. 

The  FAA  has  determined  there  are 
approximately  31  airplanes  affected  by 
the  proposed  AD.  It  would  take 
approximately  four  manhours  per 
airplane  to  accomplish  the  required 
actions,  at  an  average  labor  cost  of  $40 
per  Bianhow.  for  a  cost  per  airplane  of 
$160.  Based  on  Uiese  figures,  die  total 
cost  impact  of  this  AD  to  U.S.  operators 
is  estimated  to  be  $4,960  for  each 
reoccuring  fleet-wide  inspection.  The 
cost  of  compliance  with  the  proposed 
AD  is  so  small  that  it  will  not  involve  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes.  The 
regulations  set  forth  in  this  notice  would 
be  promulgated  pursuant  to  authority  in 
the  Federal  Aviation  Act  of  1958,  as 
amended (49 U.S.C.  1301. et seq),  which 
statute  is  construed  to  preempt  State 
law  regulating  the  same  subject.  Thus,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  such  regulation 
does  not  have  federaUsm  implications 
warranting  the  preparation  of  a 
Federalism  Assessment 


Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
econommic  impact,  positive  or  negative, 
or  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  {  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U3.C  106(g)  (Revised,  Pub.  L  97-449. 
fanuaiy  12, 1983);  and  14  CFR  11.88. 

S  39.13    (Amendedl 

2.  By  adding  the  following  new 
Airworthiness  Directive: 

Piper:  Applies  to  PA-SO  series  airplanes 
certificated  in  any  category  modified  per 
Machen,  Inc..  Supplemental  Type 
Certificate  (STC)  Na  SA9eONM. 
Nol«  STC  No.  SA980NM  pertains  Ui 
installation  of  AVCO  Lycooiing  Model  TIO- 
and  LTIO-640-)2BD  en^es. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  a  possible  inflight  engine  fire, 
accomplish  the  following: 

(a)  Within  the  next  SO  hours  time-in- 
service,  after  the  effective  date  of  this  AD, 
and  thereafter  at  every  100  hours  time-in- 
service,  inspect  and  replace,  as  necessary, 
the  exhaust  systems  on  both  engines  in 
accordance  with  Machen,  Inc..  Service 
Bulletin  (SB)  No.  SB  66-018  dated  June  5, 
1967. 

(b)  The  repetitive  inspections  specified  in 
paragraph  (a)  are  no  longer  required  when 
the  exhaust  system  has  been  modified  in 
accordance  with  Machen,  Inc.,  Service 
Bulletin  (SB)  No.  SB  66-019,  dated  January  8. 
1988. 

(c)  Within  the  next  50  hours  time-in- 
service,  after  the  effective  date  of  this  AD, 
and  thereafter  at  every  100  hours  time-in- 
service,  inspect  and  replace  as  necessary  the 
oil  lines  on  both  engines  in  accordance  with 
Machen,  Inc.,  Service  Bulletin  (SB)  No.  SB  66- 
018,  dated  June  S,  1987. 

(d)  Airplanes  may  be  flonvn  in  sccordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  t>e  accompUsbed. 


(e)  An  equivalent  means  of  com{riiance 
with  this  AO  may  be  used  if  approved  by  the 
Manager,  Modification  Branch,  ANM-190S, 
FAA,  Northwest  Mountain  Region. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to 
Machen,  Inc.,  South  3608  Davison 
Boulevard,  Spokane,  Washington  99204 
or  may  examine  these  dociunents  at  the 
Office  of  the  Regional  Counsel,  Room 
1558  at  die  FAA.  601  East  12th  Street 
Kansas  City,  Missouri  64106. 

Issued  in  Washington,  DC,  on  July  12. 1988. 
Daniel  P.  Sahraao. 

Acting  Director,  Office  of  Airworthiness. 
(FR  Doc  86-16128  Filed  7-18-66;  8:45  am] 
MLUaa  CODE  4S10-1S-M 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Offica 

37  CFR  Parti 

[DodMt  No.  80515-8115] 

Requests  for  Identifiable  Records 

AOCNCV:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  of  proposed 
ndemaking  sets  forth  changes  that  the 
Patent  and  Trademark  Office  (PTO)  is 
proposing  to  the  rules  governing 
requests  for  records  not  disclosed  to  the 
public  as  part  of  the  regular 
informational  activity  of  the  PTO.  The 
present  rule  sets  out  PTO  Freedom  of 
Information  Act  (FOIA)  procedures.  The 
proposed  rule  updates  these  procedures 
and  specifies  that  FOIA  requests  will  be 
processed  in  accordance  with 
Department  of  Commerce  regulations 
contained  in  Part  4  of  15  CFR  (Public 
Information). 

DATE  Comments  must  be  submitted  on 
or  before  September  20, 1968.  No  hearing 
will  be  held. 


:  Address  written  comments  to 
Box  8.  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231 
marked  to  the  attention  of  Altun  F. 
Drost 

FOR  FURTHER  INFORMATION  CONTACT 

Albin  F.  Drost  by  telephone  at  [703]  557- 
4035  or  by  mail  marked  to  his  attention 
and  addressed  to  Box  8,  Commissioner 
of  Patents  and  Trademarks, 
Washington.  D.C.  20231. 
SUPPLEMENTARY  information:  As 
presently  written,  37  CFR  1.15  describes 
procedures  for  obtaining  documents 
under  the  Freedom  of  li^ormation  Act 
(FOIA)  that  have  been  superseded.  The 
purpose  of  this  rule  change  is  to  bring 


the  PTO  FOIA  procedures  bito 
conformity  with  the  Department  of 
Commerce  FOIA  rules.  The  proposed 
rule  directly  advises  requesters  that  the 
PTO  will  follow  the  Department  of 
Commerce  rules  for  disclosure  of 
information  imder  FOIA. 

Other  Connderadons 

The  proposed  rule  change  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment  or  the 
conservation  of  energy  resources. 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354),  Executive  Orders  12291  and  12612. 
and  the  Paperwoik  Reduction  Act  of 
1980. 44  U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  the  proposed  rule  change  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  [Regulatory  Flexibility  Act  Pub. 
L  96-354]  because  no  increase  in  fees  or 
paperwork  should  result  from  this  rule 
change. 

The  Patent  and  Trademaric  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  imder  Executive  Order  12291. 
The  annual  effect  to  the  economy  will  be 
less  than  $100  million.  There  will  be  no 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment  investmiint 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  PTO  has  also  determined  that  this 
notice  has  no  federalism  implications 
affecting  the  relationship  between  the 
national  government  and  the  states  as 
oudined  in  Executive  Order  12612 

The  rule  change  «vill  not  impose  a 
burden  under  the  Paperwork  Reduction 
Act  of  198a  44  U.S.a  3501  et  seq.,  since 
no  record  keeping  or  reporting 
requirementa  within  the  coverage  of  the 
Act  are  placed  upon  the  public. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure,  Courta,  Freedom  of 
Information,  Records. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority 
granted  to  the  Commissioner  of  Patents 
and  Trademarics  by  35  U.S.C.  6,  the 
Patent  and  Trademaric  Office  proposes 
to  amend  Title  37  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 
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PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  cHation  for  37  CFR 
Part  1  vnvAd  continue  to  read  as 
follows: 

Authority:  35  U.S.C.aiuiIea»otlMrwiM 
noted. 

2.  Section  1.15  is  proposed  to  be 
revised  as  follows: 


S1.1S 

(a)  Requests  for  records,  not  disclosed 
to  the  public  as  part  of  the  regular 
informational  activity  of  the  Patent  and 
Trademark  Office  and  which  are  not 
otherwise  dealt  with  in  the  rules  in  this 
part,  shall  be  made  In  writing,  with  the 
envelope  and  the  letter  clearly  maiked 
"Freedom  of  Information  Request"  Each 
such  request  so  mailced,  should  be 
submitted  by  aiail  addressed  to  the 
"Patent  and  Trademark  Office.  Freedom 
of  Information  Request  Coatrol  Desk. 
Box  8.  Wasbingtoo.  DC  20231."  or  hand 
delivered  to  the  Office  of  the  Solicitor. 
Patent  and  Trademark  Office,  Arlington, 
Virginia.  The  request  will  be  processed 
in  accordance  with  the  procedures  set 
forth  ia  Part  4  of  Title  15.  Code  of 
Federal  Regulations. 

(b)  Any  person  whose  request  lot 
records  has  been  initially  denied  in 
whole  or  in  part  or  has  not  been  timely 
determined,  may  submit  a  written 
appeal  as  provided  in  S  4.8  of  Title  IS, 
Code  of  Federal  Regulations. 

(c)  Procedures  applicable  in  the  event 
of  service  of  process  or  in  connection 
with  testimony  of  employees  on  official 
matters  and  production  of  official 
documents  of  the  Patent  and  Trademaric 
Office  in  civil  legal  proceedings  not 
involving  the  United  States  shall  be 
those  established  in  Parts  15  and  15a  of 
Title  15,  Code  of  Federal  RegulaUons. 

Date:  May  24. 1988. 
Donald  ].  Qulgg, 

Assistant  Secretary  and  Comniuioner  of 
Patents  and  Tradentarka. 

(FR  Doc.  88-16148  Filed  7-18-88;  8:4S  am] 

BIUJNQ  coot  lS10-t«-M 


FEDERAL  yARITIME  COMMISStON 

48  CFR  Part  571 

IDocfcet  No.  88-17] 

Interpretations  and  Statemeats  of 
Policy 

agency:  Federal  Maritime  Coaunissioo. 
ACTION:  Proposed  interpretive  rule. 

SUMNlAfiY:  The  Commission  proposes  an 
interpretive  rale  stating  that  common 
carriers  or  conferences  may  not  require 


the  production  of  a  Department  of 
Justice  Business  Review  Letter  prior  to 
or  as  part  of  a  service  contract 
negotiation  process  with  a  shipper's 
association.  The  rule  is  intended  to  help 
eliminate  uanacessary  impediments  to 
the  operation  of  shippma'  associations 
and  the  negotiation  of  service  contracts. 
DATK  CoraaeBts  due  August  la  198a 
AOOnns:  Send  comments  (original  and 
fifteen  copiea)  to:  Joseph  C  Polking. 
Secretary,  Flederal  Maritime 
Commission.  1100  L  Street.  NW.. 
Washington.  DC  20673,  (202)  523-^725. 
FON  PUNT  I  UN  IIW)WIIATIOW  COMTACR 

Robert  D.  Buigoin.  General  Counsel 
Federal  Maritime  Commission.  1100  L 
Street.  NW..  Washington.  DC  20573. 
(202)  523-5740. 

SUPnaWNTAIIV  ■gOWMATIOti:  The 
Shipping  Act  of  1981 40  U.S.C  app.  1701 
et  aeq.  ("1984  Act")  provides  at  section 
8(c),  48  U.S.a  app.  1707(c),  dttt  ocean 
common  carriers  and  conferences  are 
authorized  to  enter  into  service 
contracts  with  shippers'  associations, 
and  at  section  10(b)(13),  48  U.S.C  app. 
1709(b)(13).  thai  it  is  unlawful  for  a 
common  carrier  to  refuse  to  negotiate 
with  a  shippers'  association.  The 
Conference  Report  accompanying  the 
1964  Act  (H.R  Rep.  No.  80a  98th  Cong.. 
2d  Sess.  38  (1964)]  indicates  that 
cooperative  activities  of  shippers 
seeking  shipping  services  would  not  be 
proscribed  by  the  antitrust  laws  if  the 
cooperating  group  lacks  threatening 
maricet  power.  In  a  Notice  dated  May  la 
1984  on  the  SUtus  of  Shippers' 
Associations  under  the  1984  Act  the 
Commission  annotmced  its  intention  to 
address  on  an  ad  hoc  basis  matters  and 
issues  arising  from  shippers'  association 
activities  subject  to  the  1984  Act  rather 
than  to  issue  industry-wide  rules. 

Subsequently,  when  petitioned  to 
initiate  a  rulemaking  proceeding  to  set 
forth  procedures  by  which  carriers  could 
determine  if  an  entity  meets  the 
statutory  definition  of  "shippers' 
association,"  the  Commission  reiterated 
its  policy  against  implementing  an 
industry-wide  regime  of  regulation  of  the 
formation  and  operation  of  shippers* 
associations.  Older  Denying  Petition.  22 
SRR 1624  (1985).  It  specifically  rejected 
the  suggei^ioa  that  Clippers' 
associatioas  be  required  to  produce  for 
the  benefit  of  carriers  and  oooferences 
with  which  they  are  negotiating,  any 
Department  of  Justice  Business  Review 
Letters  they  had  received  The 
Commission  suggested  that  the  only 
protection  a  carrier  or  conference  may 
need  is  a  certification,  obtained  periiaps 
during  the  course  of  normal  business 
negotiationa,  that  the  group  meets  the 
statutory  definition  of  "shippers' 


assodatian."  The  Commission  also 
indicated  that  diere  is  little  potential  for 
confierence  exposure  to  the  antitrust 
laws,  should  a  shippers'  association 
with  which  a  conference  is  dealing  turn 
out  not  to  be  a  true  shippers' 
association,  as  long  as  the  conference  is 
acting  in  good  faith.  The  Commission 
noted: 

Section  7(aM2)  of  the  (IflMj  Act  (48  U.S.C. 
i  1708(a)(^  *  *  *  extmpto  hum  the  anHtrutt 
lawa  aajp  activity  or  agraeawnt  undertaken  or 
entered  into  with  a  reaaoaabie  l>a>ia  to 
conclude  that  it  ii  pursuant  to  an  effective 
agreement  Therefore,  if  a  conference 
agreement  contains  language  autirarixing 
negotiatioaa  with  shippers  or  shippers' 
associations,  the  conference  would  appear  to 
have  antitniat  protection. 

The  Commission  further  explained 
that  given  section  10(b)(13)'s 
requireeient  that  carriers  must  negotiate 
with  shippers'  associations,  a  carrier 
could  claim  dke  defsnse  of  implied 
immunity  fit>m  the  antitrust  laws  should 
its  conduct  be  challenged 

In  spite  of  these  Commission 
pronomcements,  as  well  as  similar 
advice  contained  in  speeches  and 
Business  Review  Letters  from  the 
Department  of  lusdce,  shippers' 
associations  oondinte  to  request 
Business  Review  Letters  from  the 
Department  of  Justice,  allegedly  because 
conferencee  refuse  to  negotiate  with 
them  tmless  they  have  siKh  a  letter. 
Thus,  it  appears  that  conferences  may 
be  adherteg  to  the  mistaken  belief  that 
they  may  inadvertently  vitdale  the 
antitrust  laws  by  negotiating  a  service 
contract  with  an  association  itself 
violating  the  antitrust  laws.  Regardless 
of  a  conference's  moUve,  a  refusal  to 
negotiate  writh  a  shippers'  association 
pending  receipt  of  documentation  which 
has  been  established  to  be  deariy 
unnecessary  or  immaterial  constitutes  a 
section  10(b)(13)  prohibited  act 

Because  of  the  continuing  nature  of 
this  problem,  the  Department  of  Justice, 
in  Older  to  alleviate  the  expenditure  of 
its  resources  inherent  in  the  preparation 
of  reptitive  Business  Review  Letters,  has 
requested  that  the  Commission  take 
action  to  clarify  its  views  on  the  subject 
Therefore,  in  order  to  dispel  any 
misimderstandings  which  apparently 
persist  regarding  shippers'  associations' 
and  carriers'  risks  of  antitrast  exposure 
while  negotiating  a  service  contract  the 
Commission  proposes  to  issue  an 
interpretive  rule  clarifying  that  carriers 
and  conferences  may  not  require 
shippers'  associatioiu  to  produce 
Business  Review  Letters  prior  to  or  as 
part  of  the  negotiation  process.  An 
interpretive  rule  should  help  to  eliminate 
unnecessary  impediments  to  the 


operation  of  shippers'  associations  and 
the  negotiation  of  service  contracts. 
Comments  Itom  interested  parties 
limited  to  this  narrow  issue  %vill  be 
considered  prior  to  issuance  of  a  final 
interpretive  rule. 

List  of  Subject  fai  48  CFR  Part  571 

Antitrust  Contracts,  Maritime  carriers. 
Shippers'  associations. 

Therefore,  pursuant  to  5  U.S.C  553; 
and  sees.  7.  a  la  and  17  of  the'  Shipping 
Act  of  1984  (46  U.S.C  app.  170a  1707, 
1709  and  1716)  the  Federal  Maritime 
Commission  proposes  to  add  a  new  Part 
571  to  Subchapter  D  of  Tide  46  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  571— INTERPRETATIONS  AND 
STATEMENTS  OF  POLICY 

Authorftr  5  U.aC  553, 48  U.S.C.  app.  1708, 
1707, 1700,  and  1718. 

{571.1    IntarprelaUon  of  Shipping  Act  of 
i*v4~— nvniaai  ■»  negoaaiw  wiui  snippars 


action:  Ihoposed  rule. 


(a)  Section  8(c)  of  the  Shipping  Act  of 
1984  ("1984  Act")  audiorizes  ocean 
common  carriers  and  conferences  to 
enter  into  a  service  contract  with 
shippers'  associations,  subject  to  the 
requirements  of  the  1984  Act  Section 
10(b)(13)  of  the  1984  Act  prohibits 
carriers  from  refusing  to  negotiate  with 
a  shippers'  association.  Section  7(a)(2) 
of  the  1984  Act  exempts  from  the 
antitrust  laws  any  activity  within  the 
scope  of  that  Act  imdertaken  with  a 
reasonable  basis  to  conclude  that  it  is 
pursuant  to  a  filed  and  effective 
agreement 

(b)  The  Federal  Maritime  Conunission 
interprets  these  provisions  to  establish 
that  a  common  carrier  or  conference 
may  not  require  a  shippers'  association 
to  obtain  or  produce  a  Business  Review 
Letter  from  the  Department  of  Justice 
prior  to  or  as  part  of  a  service  contract 
negotiation  process. 

By  the  Commission. 
Tony  P.  Komiooth, 

Assistant  Secretary. 

[Fit  EkK.  88-16215  Filed  7-18-88;  8:45  am] 

SIUJNO  COOC  STSe-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  88-330,  RM-«2ia  RM- 
6304] 

Radio  Broedceetino  Sendee*; 
Gadsden  and  Holy  Pond.  AL 

AQENCV:  Federal  Communications 
Commission. 


r.  This  document  requests 
comments  on  two  mutually-exclusive 
proposals,  seeking  the  allotment  of  FM 
Channel  238A.  The  first  filed  by  Ron 
Hale  seeks  the  allotment  as  a  second 
local  FM  service  to  Gadsden.  Alabama. 
The  second  proponent  American 
Communications  and  Marketing,  Inc.. 
seeks  the  allotment  to  HoDy  Pond. 
Alabama,  as  its  first  local  broadcast 
service  Reference  coordinates  used  for 
Chaimel  238A  at  Gadsden,  Alabama,  are 
34-01-08  and  88-01-00,  wdiile  those  used 
for  Holly  Pond,  Alabama,  are  34-09-03 
and  86-36-39. 

DATES:  Comments  must  be  filed  on  or 
before  September  Z,  1988.  and  reply 
comments  on  or  before  September  la 
1968. 

AOOHESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel,  as  follows: 
Ron  Hale,  5457  Woodford  Drive, 
Birmingham,  AL  35243  and  Gary  S. 
Smithwick,  Esq.,  Baraff,  Koemer, 
Olender  &  Hochberg,  P.C,  2033  M  Street 
NW.,  Suite  203,  Wash.,  DC  20038 
(counsel  for  American  Communications 
and  Marketing,  Inc.). 
FOR  HmTHER  INFOflMATKNI  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

Stll>PL£MENTARV  INFORMATKNC  This  is  a 
summary  of  the  Conunission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-330,  adopted  June  7, 1988  and 
released  July  13, 1988.  The  full  text  of 
this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Stieet  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi*om  the  Conunission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rtile  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  coiul  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 


List  of  Subfect  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Ckmunission. 


Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc.  88-18142  Filed  7-18-88;  8:45  am] 
SaJJNO  CODE  «71>.VI-M 


47  CFR  Part  73 

[MM  Docket  Na  8S-82a  RM-8288] 

Radio  Broadcasting  Services; 
KawaSiae,HI 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

ttWMWr.  This  document  requests 
comments  on  a  petition  filed  by  Timothy 
D.  Martz,  which  proposed  to  aUot 
Channel  29SA  to  Kawaihae,  Hawaii,  as 
its  first  FR  service  at  coordinates  20-02- 
30  and  155-50-06. 

DATES:  Comments  must  be  filed  on  or 
before  September  1, 1988  and  reply 
comments  on  or  before  September  la 
198a 


:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Timothy  D.  Martz,  187 
Brookmere  Drive,  Fairfield.  Connecticut 
06430  (Petitioner). 

FOB  FUKTHEN  liyOIIMATION  CONTACT: 

Montrose  R  Tyree,  Mass  Media  Bureau, 
(202)  634-6530). 

SUPPLEMENTARY  WITOWiATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Dodcet  No. 
88-323  adopted  May  31. 198a  and 
released  July  11. 1968.  The  full  text  of 
this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Stieet  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-380a 
2100  M  Stieet  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  siU>ject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
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Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

list  of  Subject  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

|FR  Doc.  88-16135  Filed  7-18-88:  8:45  am] 
aauNQ  coK  •7ia.«i-M 

47  CFR  Part  73 

[MM  Docket  Na  8S-321.  RM-6270) 

Radio  Broadcasting  Servicas;  Volcano, 
Hi 

AQENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Timothy  D. 
Martz,  which  proposes  to  allot  Channel 
299A  to  Volcano,  Hawaii,  as  it  Rrst  FM 
service  at  coordinates  19-2ft-00  and  155- 
15^2. 

DATES:  Comments  must  be  filled  on  or 
before  September  1, 1988,  and  reply 
comments  on  or  before  September  16, 
1988. 

ADORESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Timothy  D.  Martz,  187 
Brookmere  Drive,  Fairfield,  Connecticut 
06430  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  18  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-321,  adopted  June  1. 1988.  and 
released  July  11. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  chaiuiel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

Ust  of  Subject  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-16140  Filed  7-18-88:  8:45  am] 
MLUNO  COOC  Srit-Ot-M 


47  CFR  Part  73 

[MM  Dodtet  Na  8»-331,  RM-63M] 

Radio  Broadcaating  Sarvicaa;  Dulutti, 
IMN 

AOENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by 
Minnesota  Public  Radio,  proposing  the 
allotment  of  FM  Channel  *247C2  to 
Duluth,  Minnesota,  as  that  community's 
eighth  FM  service.  Petitioner  also 
requests  that  the  channel  be  reserved 
for  noncommercial  educational  use.  The 
coordinates  for  Channel  *247C2  are  46- 
47-00  and  92-06-48.  Canadian 
concurrence  will  be  sought  for  the 
allotment  of  Channel  *247C2  at  Duluth. 
DATES:  Comments  must  be  filed  on  or 
before  September  2, 1988,  and  reply 
comments  on  or  before  September  19, 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  conunents  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  G.  Rozzelle,  Fletcher, 
Heald  &  Hildreth.  1225  Connecticut 
Avenue,  NW.,  Suite  400,  Washington, 
DC  20036  (Counsel  for  the  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATKMl:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-331,  adopted  June  10, 1968,  and 
released  July  13, 1988.  The  full  text  of 
this  Commission  decision  is  available 


for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington.  EK:.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subject  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Doc.  88-16141  Filed  7-18-88:  8:45  am] 

■NXINQ  CODE  triKOI-M 


47  CFR  Part  73 

[MM  Docket  No.  88-333,  RM-6325] 

Radio  Broadcasting  Sarvicaa;  Sartell, 
MN 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Sartell 
FM,  Inc.,  permittee  of  Channel  241A, 
Sartell,  Minnesota,  proposing  the 
substitution  of  Channel  244C2  for 
Channel  241A.  The  coordinates  for 
Channel  244C2  are  45-^4-47  and  94-03- 
48.  Canadian  concurrence  will  be  sought 
for  the  allotment  of  Channel  244C2  at 
Sartell. 

DATES:  Conunents  must  be  filed  on  or 
before  September  1, 1988.  and  reply 
comments  on  or  before  September  16, 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard ).  Bodorff,  Fisher. 


Wayland,  Cooper  &  Leader,  1255-23rd 
Street,  NW..  Suite  800.  Washington,  DC 
20037  (Counsel  for  the  petitioner). 

FOR  FURTHER  MFORMATION  CONTACT 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-333,  adopted  June  10, 1988  and 
released  July  11, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
.  this  proceeding. 

Members  of  the  public  should  note 
that  fixim  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procediues  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subject  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-16138  Filed  7-18-88;  8:45  am) 

MLLMG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-325,  RM-6316] 

Radio  Broadcaating  Sarvicaa;  Ocean 
Springs,  MS 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Charles 
H.  Cooper,  licensee  of  Station 
WOSM(FM),  proposing  the  substitution 
of  FM  Channel  276C2  for  Channel  276A 
at  Ocean  Springs,  Mississippi.  Petitioner 
also  requests  modification  of  his  license 


for  WOSM(FM)  to  specify  operation  on 
Channel  276C2  in  lieu  of  Channel  276A. 
The  coordinates  for  Channel  276C2  are 
30-24-34  and  88-42-23. 

DATES:  Comments  must  be  filed  on  or 
before  September  1, 1988,  and  reply 
comments  on  or  before  September  16, 
1988. 

address:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
'  petitioner,  or  its  counsel  or  consultant 
as  follows:  Richard  J.  Bodorff,  John 
Joseph  McVeigh,  Fisher,  Wayland. 
Cooper  and  Leader.  1255  Twenty-third 
St.,  NVil.,  Suite  800.  Washington.  DC 
20037-1125,  (Counsel  to  the  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMA'rtON:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-325.  adopted  June  1, 1988  and 
released  July  11. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Wa^ington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  tfie  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subject  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-18139  Filed  7-18-88:  8:45  am] 
BNJJNQ  COOC  STII-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  8>-329,  RM-63551 

Radio  Broadcasting  Services; 
Boonviiia,  MO 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

.summary:  This  document  requests 
comments  on  a  petition  filed  by  Big 
Coimtry  of  Missouri,  Inc.,  licensee  of 
Station  KSBX-^='M,  Boonville,  Missouri, 
requesting  the  substitution  of  Channel 
257C2  for  Channel  257A  at  Boonville. 
The  coordinates  for  Channel  257C2  are 
38-46-29  and  92-33-22. 
dates:  Comments  must  be  filed  on  or 
before  September  2, 1988,  and  reply 
comments  on  or  before  September  19, 
1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  ccMnments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows: 

Haley.  Bader  &  Potts,  Lee  W.  Shubert. 
2000  M  Street,  NW.,  Suite  60a 
Washington,  DC  20038-4574.  (Counse'i 
to  the  petitioner) 
Big  Country  of  Missoiui,  Inc.,  Richard 
Billings,  President.  Station  KWRT/ 
KDBX-FM.  Radio  Hill  Road. 
Boonville,  Missouri  65233. 


FOR  FURTHER  WtNIMATlOW  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMDITARY  WTOWMATIOil:  This  IS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-329,  adopted  June  10, 1988,  and 
released  July  13, 1968.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street,  NW.,  Suite  14a 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
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one.  which  involve  channel  allotments. 
See  47  CFR  Section  1.1204(b)  for  rules 
governing  permissible  ex  parte 
contracts.  For  information  regarding 
proper  filing  procedures  for  comments, 
see  47  CFR  1.415  and  1.420. 

Ust  of  Subject  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc  B»-iei43  Filed  7-18-88:  8:45  am) 
WLLMQ  COOC  SriKOI-M 


47  CFR  Part  73 

[MM  Docket  Na  8S-332.  RM-6390] 

Radio  Broadcasting  Services;  Egg 
HartXN-Clty.NJ 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


;  The  Commission  requests 
comments  on  a  petition  by  Rodio  Radio, 
Inc.  proposing  the  substitution  of 
Channel  285B1  for  Channel  285A  at  Egg 
Harbor  City,  New  Jersey,  and  the 
modification  of  its  license  for  Station 
WRDR(FM)  to  specify  operation  on  the 
higher  powered  channel.  Channel  285B1 
can  be  allotted  to  Egg  Harbor  City  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
22.6  kilometers  (14.1  milies)  east  to 
avoid  a  short-spacing  to  Station  WQHQ, 
Channel  284B,  Ocean  City.  Maryland. 
The  coordinates  for  this  allotment  are 
North  Latitude  39-29-05  and  West 
Longitude  74-23-38.  In  accordance  with 
9  1.420(g)  of  the  Commission's  Rules,  we 
shall  not  accept  competing  expressions 
of  interest  in  use  of  the  channel  at  Egg 
Harbor  City  nor  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  channel  for  use  by 
such  interested  parties. 

DATES:  Comments  must  be  Tiled  on  or 
before  September  1, 1988,  and  reply 
comments  on  or  before  September  16, 
1988. 

AOORESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  ]ames  M.  Weitzman.  Kaye, 
Scholar,  Fierman,  Hays  &  Handler,  1575 
Eye  Street.  NW.,  Washington,  DC  20005 
(Counsel  to  petitioner). 


PON  FUNTHBN  MFONMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INPONMATtON:  This  iS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-332,  adopted  June  7, 1988.  and 
released  July  11, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  sudi  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subject  in  47  CFR  Part  7S 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-10137  Filed  7-18-88:  8:45  am) 
MUMO  oooc  srii-oi-M 


47  CFR  Part  73 

[MM  Docket  Na  88-324,  RI»-«36S] 

Radio  Broadcasting  Services;  Fort 
BfMger.WY 

AOBNCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Jim  Dunker, 
proposing  the  allocation  of  Channel 
257A  to  Fort  Bridger.  Wyoming,  as  that 
community's  first  local  FM  service.  The 
coordinates  for  the  proposal  are  41-10- 
06-110-22-54. 

DATES:  Comments  must  be  filed  on  or 
before  September  1. 1968.  and  reply 
comments  on  or  before  September  16, 
1988. 


ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC.  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Jim  Dunker.  P.O. 
Box  34,  Fort  Bridger,  Wyoming  82933 
(Petitioner). 

POR  PURTHCR  mPORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-8530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-324,  adopted  May  31. 1988  and 
released  July  11. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  ptm:hased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 
List  of  Subject  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicattions  Commission. 
Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-16136  Filed  7-18-B8: 8:45  am] 
BiujiM  coot  •ri»«i-« 


47  CFR  Part  73 

[MM  Docket  Na  88-322.  RM-62671 

Radio  Broadcasting  Services; 
HaU'imaile.  Hi 

aoency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


its  first  local  FM  service  at  coordinates 

20-52-16  and  158-20-38. 

DATES:  Comments  must  be  filed  on  or 

before  September  1, 1988,  and  reply 

comments  on  or  before  September  16. 

1988. 

ADDRESS:  Federal  Communications 

Commission,  Washington,  DC  20554.  In 

addition  to  filing  comments  with  the 

FCC,  interested  parties  should  serve  the 

petitioners,  or  its  counsel  or  consultant. 

as  follows:  Timothy  D.  Martz,  187 

Brookmere  Drive,  Fairfield,  Connecticut 

06430,  (Petitioner). 

POR  PtiRTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau. 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Maldng.  MM  Docket  No. 
88-322.  adopted  June  1, 1988  and 
released  July  11, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti«et  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Sti%et  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 


For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subject  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-16180  Filed  7-18-88:  8:45  am] 
BHUNa  CODE  STI^OI-M 

47  CFR  Part  73 

[MM  Docket  Na  8S-26S,  RM-6141] 

Radio  Broadcasting  Services; 
Chandier,  iN 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Brent  R. 
Wookey  to  allot  Channel  228A  to 
Chandler.  Indiana,  as  that  community's 
first  local  broadcast  service.  Channel 
228A  can  be  allotted  to  Chandler  in 
conformity  with  the  minimum  distance 
separation  requirements  of  (  73.207(b)  of 
the  Commission's  Rules,  utilizing  city 
reference  coordinates  of  38-02-38  and 
87-22-18. 

DATES:  Comments  must  be  filed  on  or 
before  August  15, 1988.  and  reply 
comments  on  or  before  August  30. 1988. 

address:  Federal  Commimications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Brent  R.  Wookey. 
10  Woodland  Drive,  Bismarck.  IL  61814. 


/ 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-269,  adopted  May  13. 1988,  and 
released  June  23, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti«et  NW..  Washington  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fix)m  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Sti«et  NW.,  Suite  140 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subject  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-16181  Filed  7-18-88;  8:46  am] 
SMXMG  cooc  (7ia-ei-M 


:  This  document  requests 

comments  on  a  petition  by  Timothy  D. 
Martx,  which  proposes  to  allot  of 
Channel  288A  to  HaU'imaile.  Hawaii,  as 
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Fadanl  Ragister 
Vol.  53.  No.  138 
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This  section  of  the  FEDERAL  REGISTER 
contains  dociwrients  ottwr  than  rules  or 
proposed  rules  ttwt  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  ruings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Qovammental 
Proceeees  end  Committee  on  JucNcih 
Review;  Put>ilc  Meetinge 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92-463), 
notice  is  hereby  given  of  meetings  of  the 
Committee  on  Governmental  Processes 
and  the  Committee  on  Judicial  Review 
of  the  Administrative  Conference  of  the 
United  States. 

Committee  on  Governmental  Pioceeaes 

Date:  Tuesday,  July  26, 1968 
Time:  4.-00  p.m. 

Location:  Covington  and  Buiiing,  1201 
Peimsylvania  Avenue,  NW., 
Washington,  DC  (Room  1205) 
Agenda:  The  committee  will  meet  to 
discuss  a  study  by  Professor  Henry  H. 
Perritt,  Jr.,  of  Villanova  University 
School  of  Law,  on  computer-aided 
transmission  and  handling  of  regulatory 
documents.  The  committee  will  also 
consider  a  related  draft  repml  by 
Professor  Susan  G.  Hadden  of  the  LB) 
School  of  Public  Affairs.  University  of 
Texas,  on  the  use  of  compute  -s  in 
connection  with  the  Emergency 
Response  and  Community  Right  to 
Know  Act  (Title  III  of  the  Superfund 
Amendment  of  1986). 
Contact:  David  M.  Pritzker  202-254-7065 

Committee  on  Judicial  Review 

Date:  Thursday,  August  4, 1988 

Time:  10:00  a.m. 

Location:  Administrative  Conference  of 

the  United  States  Library  2120  L 

Street,  NW.,  Suite  500,  Washington, 

DC. 

Agenda:  The  Committee  has 
scheduled  this  meeting  to  continue 
discussion  of  (1)  a  draft 
recommendation  on  agency 
nonacquiescense  in  the  decisions  of 
courts  of  appeals,  based  on  a  study  by 
Professors  Samuel  Estreicher  and 


Richard  Revesz  (see  53  FR  24331,  June 
28, 1988);  and  (2)  a  revised  draft 
recommendation  on  the  forum  for 
judicial  review  of  preliminary  challenges 
to  agency  action,  related  to  a  study  by 
ProfesMV  Thomas  Sargentich. 
Contact:  Maty  Candace  Fowler  202-254- 
7065 

Public  Parddpatioa 

Attendance  at  the  committee  meetings 
is  open  to  the  public  but  limtied  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  contact  person 
at  least  two  days  in  advance  of  the 
meeting.  The  committee  chairmen  may 
permit  members  of  the  public  to  present 
oral  statements  at  meetings.  Any 
member  of  the  public  may  file  •  written 
statement  with  a  committee  before, 
during,  or  after  a  meeting.  Minutes  of  tfia 
meetings  will  be  availaUe  on  request  to 
the  contact  persons.  The  contact 
persons'  mailing  address  is: 
Administradve  Confoence  fo  the  United 
States.  2120  L  Street.  NW.,  Suite  50a 
Washington,  DC  20037. 
Jattny  8.  LoUmis, 
Research  Director. 
July  15, 1988. 

[FR  Doc  88-18306  Filed  7-18-88;  8:45  am] 
MLUNQ  cow  S11«-01-e 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(OrewNaaeri 

Approvm  tor  cxpaneKin  oi  rweiyii 
Trade  Zone  No.  124,  Qrameivy,  LA; 
Adjacent  to  ttie  Qramercy  Custome 
Port  of  Entry 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  the 
Foreign  Trade  Zones  Board  (the  Board) 
adopts  the  following  order 

Whereas,  the  South  Louisiana  Port 
Commission,  Grantee  of  Foreign-Trade 
Zone  No.  124,  Gramercy,  Louisiana,  has 
applied  to  the  Board  for  authority  to 
expand  its  general-purpose  zone  to 
include  an  additional  site  (213  acres)  in 
St.  Charles  Parish.  Louisiana,  adjacent 
to  the  Gramercy  Customs  port  of  entry; 

Whereas,  the  application  was  filed  on 
November  19, 1987,  and  notice  inviting 
public  comment  was  given  in  the 


Federal  Register  on  November  30. 1987 
(Docket  36-87, 52  FR  45475); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval  based  on  a 
finding  that  the  expansion  would 
improve  zone  services  in  the  Gramercy 
area;  and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the' 
public  interest: 

Now.  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  November  10, 1987.  The 
grant  does  not  include  authority  for 
manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manvdacturing  or  assembly 
operations.  The  authority  given  in  this 
Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
District  Army  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 

Signed  at  Washington,  DC,  this  Sth  day  of 
July  1988. 
Jan  W.  Mares, 

Assistant  Secretary  of  Commerce  for  Import 
Administraiton.  Chairman,  Committee  of 
Alternate*,  Poreijfn-Trode  Zones  Board. 

Attest. 
John  J.  Da  Ponta,  Jr., 
Executive  Secretary. 
[FR  Doc  8fr-ie211  Filed  7-18-88;  8:45  am] 
MLUNO  cooc  ssw-oe-M 


[Ord«rNa388] 

Approval  for  Expeneion  of  Foreign- 
Trade  Zone  No.  100.  Deyton,  OH. 
WttMn  the  Dayton  Custome  Port  of 
Entry 

Pursuant  to  its  authority  tmder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1984,  as  amended  (19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400).  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  order: 

Whereas,  the  Greater  Dayton  Foreign- 
Trade  Zone,  Inc.,  Grantee  of  Foreign- 
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Trade  Zone  No.  100,  Dayton,  Ohio,  has 
applied  to  the  Board  for  authority  to 
expand  its  general-purpose  zone  to 
include  an  additional  site  (39  acres]  in 
downtown  Dayton,  within  the  Dayton 
Customs  port  of  entry; 

Whereas,  the  application  was  filed  on 
November  25. 1987,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  on  December  3, 1987 
(Docket  No.  36-87,  52  FR  54980); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval  based  on  a 
finding  that  the  expansion  would 
improve  zone  services  in  the  Dayton 
area;  and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  November  25, 1987.  The 
grant  does  not  include  authorization  for 
manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations.  The  authority  given  in  this 
drder  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
District  Army  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 

.   Signed  at  Washington,  DC,  this  7th  day  of 
July  1988. 
fan  W.  Mares, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  88-16212  Filed  7-18-88;  8:45  am] 

aaUNG  COOC  9S1(M)6-« 

International  Trade  Administration 

(A-588-«>2] 

Postponement  of  Preliminary 
Antidumping  Duty  Determination;  3.5' 
Microdisks  and  Coated  Media  Thereof 
From  Japan 

AOENCV:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
ACTION:  Notice. 


summary:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  petitioner  in  this  investigation  to 
postpone  the  preliminary  determination, 
as  permitted  in  section  733(c)(1)(A)  of 
the  Tarifi  Act  of  1930,  as  amended  (the 
Act),  (19  U.S.C.  1673b(c)(l)(A)). 
Based  on  this  request,  we  are 
postponing  our  preliminary 
determination  as  to  whether  sales  of 
3.5'  microdisks  and  coated  media 
thereof  from  Japan  have  occurred  at  less 
than  fair  value  until  not  later  than 
September  23, 1988. 

^FECmrE  date:  July  19, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Clapp.  (202)  377-1760,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

SUPPLEMENTAL  INFORMATION:  On  March 
23, 1988  (53  FR  9464),  we  published  the 
notice  of  initiation  of  an  antidumping 
duty  investigation  to  determine  whether 
3.5*  microdisks  and  coated  media 
thereof  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  The  notice  stated 
that  we  would  issue  our  preliminary 
determination  by  August  4, 1988. 

On  June  30. 1988.  counsel  for  the 
petitioner  requested  that  the  Department 
extend  the  period  for  the  preliminary 
determination  by  50  days,  until 
September  23, 1988,  in  accordance  with 
section  733(c)(1)(A)  of  the  Act.  Section 
733(c)(1)(A)  of  the  Act  provides  that  the 
Department  may  postpone  its 
preliminary  determination  concerning 
sales  at  less  than  fair  value  until  not 
later  than  210  days  after  the  date  on 
which  a  petition  is  filed  if  the  petitioner 
makes  a  timely  request  for  such  an 
extension.  Counsel  for  the  petitioner  has 
done  so.  Accordingly,  we  are  postponing 
the  date  of  the  preliminary 
determination  until  not  later  than 
September  23, 1988. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  733(f)  of  the  Act. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act. 
|an  W.  Mares, 

Assistant  Secretary  for  Import 
A  dministration. 
July  14. 1988. 
[FR  Doc.  88-16208  Filed  7-18-88;  8:45  am] 

MLUNO  CODE  a51»-OS-M 


(A-427-009] 


Industrial  Nitrocelluloee  From  France; 
Final  Results  of  Antidumping  Duty 
Administrative  fteview 


AOENCV:  International  Trade 
Administration/Import  Administration; 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  May  18, 1988,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  industrial 
nitrocellulose  from  France.  The  review 
covers  the  only  known  manufacturer 
and/or  exporter  of  this  merchandise  to 
the  United  States,  and  the  period  August 
1, 1986  through  July  31, 1987. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results. 

EFFECnVE  DATE:  July  19, 198& 

FOR  FURTHER  INFOmiATION  CONTACT: 

J.  David  Dirstine  or  Phyllis  Derrick, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  la  198a  die  Department 
published  in  the  Federal  Register  (53  FR 
17740)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  industrial 
nitrocellulose  from  France  (48  FR  36303, 
August  10, 1983).  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  industrial  nitrocellulose 
containing  between  10.8  and  12.2 
percent  nitrogen.  Industrial 
nitrocellulose  is  a  dry,  white,  amorphous 
synthetic  chemical  produced  by  the 
action  of  nitric  acid  on  cellulose.  The 
product  comes  in  several  viscosities  and 
is  used  to  form  films  in  lacquers, 
coatings,  furniture  finishes  and  printing 
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inks.  These  imports  are  currently 
classifiable  under  item  number  445.2500 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  and  under  item 
numbers  3012.20.00  and  3912.904)0  of  the 
Harmonized  System. 

The  review  covers  Sociele  Nationale 
des  Poudres  et  Explosifs  ("SNPE"].  the 
only  known  manafacturer  and/or 
exporter  of  French  industrial 
nitrocellulose  to  the  United  States,  and 
the  period  August  1, 1086  through  July 
31. 1987. 

Final  Results  of  Uw  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  Based  on  our 
analysis.  the  final  results  of  revfew  are 
the  same  as  those  presented  in  the 
preliminary  results  of  review  and  we 
determine  that  a  4.39  percent  margin 
exists  for  SNre. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

As  provided  for  by  section  751(a)(1)  of 
the  Tariff  Act,  a  cash  deposit  of 
estimated  antidumping  duties  of  4.39 
percent  shall  be  required  for  SNPE.  For 
any  future  entries  of  this  merchandise 
from  a  new  exporter  not  covered  in  this 
or  prior  administrative  reviews,  whose 
Hrst  shipments  occurred  after  July  31, 
1987  and  who  is  unrelated  to  the 
reviewed  firm,  a  cash  deposit  of  4.39 
percent  shall  be  required.  These  cash 
deposit  requirements  are  effective  for  all 
shipments  of  French  industrial 
nitrocellulose,  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  will  remain  in  effect  until  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  3S3.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 
fan  W.  Mares. 

Assistant  Secretary,  for  Import 
Administration. 

[PR  Doc.  88-10209  Filed  7-18-88:  8:45  am] 

BILUNO  COM  JS1«-«a-« 


(A-4*MM11 


tn#  FSQWTM  RspuMte  of  CMffiMHiyj  nfiM 
RMURsof  AntMiMipliii  Duty 


In 

aocncy:  International  Trade 
Administration/Import  Administration; 
Department  of  Commerce. 

actkm:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  revocation  in  part. 

SUMMANV:  On  April  28. 1968.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  and  intent  to  revoke  in  part  on 
precipitated  barhim  carboncrte  from  the 
Federal  Republic  of  Germany.  The 
review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States  and  the  period  July  1, 1988 
through  April  3. 1987.  The  review 
indicates  the  existence  ottde  minimis 
dumping  margin  for  the  firm  during  the 
period. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results. 

EFFCCnvc  DATE  July  19, 1988. 

FOM  nMTNSR  INMMiATION  CONTACT. 
Harry  A.  Patrick  or  Robert  J.  Marentck, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-4477/5255. 
SUPPLCMENTAIIY  INFOMIATION: 
Background 

On  April  28, 1988,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
15263]  the  preliminary  results  of  its 
administrative  review  and  intent  to 
revoke  in  part  the  antidumping  duty ' 
order  on  precipitated  barium  carbonate 
from  the  Federal  Republic  of  Germany 
(46  FR  32884.  June  25, 1981).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  precipitated  barium 
carbonate,  a  chemical  compound 
(BaCos),  currently  classifiable  under 
item  472.0600  of  the  Tariff  Schedules  of 
the  United  States  Annotated  and  under 
item  2836.8000  of  the  Harmonized 
System. 


The  review  covers  on  manufacturer/ 
exporter  of  West  German  precipitated 
barium  carbonate  to  the  United  States, 
Kali-Chemie  AG,  and  the  period  July  1. 
1986  through  April  3. 1987. 

Final  results  of  Review  and  Revocadoo 
inPart 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
the  review  and  intent  to  revoke  in  part 
We  received  no  comments.  The  final 
results  of  review  are  unchanged  from 
thoee  presented  in  the  preliminary 
results  of  review,  and  we  determine  that 
de  minimis  margins  exist  for  the  period 
July  1, 1988  through  April  3, 1987. 

For  the  reasons  set  forth  in  the 
preliminary  results  of  review  and  intent 
to  revoke  in  part  we  are  satisfied  that 
there  is  no  likelihood  of  resumption  of 
sales  at  less  than  fair  value  by  Kali- 
Chemie.  Accordingly,  we  revoke  in  part 
the  antidumping  duty  order  on 
precipitated  barium  carbonate  from  the 
Federal  Republic  of  Germany.  This 
revocation  applies  to  all  unliquidated 
entries  of  this  merchandise 
manufactured  and  exported  to  the 
United  States  by  Kali-Chemie  AG  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  April  3, 1987, 
the  date  of  our  tentative  determination 
to  revoke  the  order  in  part.  The 
Department  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 

For  any  future  shipments  from  the  one 
remaining  known  manufacturer/ 
exporter  not  covered  in  this  review,  the 
cash  deposit  will  continue  to  be  the  rate 
published  in  the  final  results  of  the  last 
administrative  review  for  that  firm  (50 
FR  1633a  April  25. 1985). 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  April  3, 1987,  and  who  is  unrelated 
to  the  reviewed  firm  or  any  previously 
reviewed  firm,  no  cash  deposit  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of  West 
German  precipitated  barium  carbonate 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751  (a)(1) 
and  (c)  of  the  Tariff  Act  (19  U.S.C.  1675 
(a)(1).  (c))  and  SS  353.53a  and  353.54  of 


the  Commerce  Regulations  (19  CFR 
353.53a  and  353.54). 

|an  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

Date:  July  8,  ig8& 
|FR  Doc  88-16210  Filed  7-18-88:  8:45  am] 

BILLING  COOC  SSIS-Oa-M 


IA-475-7011 

Final  PfrminaMow  of  Sates  at  Lest 
Than  Fair  Vaiua;C«rtain  GranHa 
Products  from  Italy 

AOENCV:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMAIlv:  We  have  determined  that 
certain  granite  products  from  Italy  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  The 
U.S.  International  lYade  Commission 
(ITC)  will  determine,  within  45  days  of 
publication  of  this  notice,  whether  these 
imports  are  materially  injuring,  or  are 
threatening  material  injury  to,  a  United 
States  industry. 

EFFECmre  OATC  July  19, 1988. 

FOR  nmTNCR  INTOmiATION  CONTACT: 

Charies  E.  Wilson  (202)  375-^5288  or 
Steven  Lim  (202)  377-4087,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230. 

SUnilEMENTARV  MRNONATION: 

Final  Determination 

We  have  determined  that  certain 
granite  products  from  Italy  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  193a 
as  amended  (19  U.S.C.  1673d(a)]  (the 
Act).  The  weighted-average  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  last  Federal  Register 
publication  pertaining  to  this 
investigation  (the  Notice  of  Preliminary 
Determination  of  Sides  at  Less  than  Fair 
Value  (53  FR  6021.  February  29, 1968)). 
the  following  events  have  occurred. 

On  March  2. 1908.  respondents 
requested  that  we  postpone  the  final 
determination  until  June  2a  1988.  Oa 
March  10, 1988,  in  accordance  with 
section  735(a)(2)(A)  of  the  Act  we 
postponed  the  final  determination  until 


June  20, 1988  (53  FR  8479,  March  15, 
1986). 

Verification  of  the  responses  was 
conducted  from  March  14  through  April 
1, 1968.  A  public  hearing  was  requested. 
This  request  was  subsequently 
withdrawn.  Final  comments  were 
received  from  petitioner  and 
respondents. 

On  June  2, 1988,  respondents 
requested  that  we  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  our 
preliminary  determination.  On  June  9, 
1988,  in  accordance  widi  section 
735(a){2)(A]  of  the  Act  we  postponed 
the  final  determination  until  July  13. 
1988  (53  FR  22369.  June  15, 1988). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  granite 
products.  Certain  granite  products  are  % 
inch  (1  cm)  to  2Vi  inches  (8.34cm)  in 
thickness  and  include  the  following: 
Rough-sawed  granite  slabs:  face- 
finished  granite  slabs;  and  finished 
dimensional  granite  including,  but  not 
limited  to.  building  facing,  flooring,  wall 
and  floor  tiles,  paving,  and  crypt  fronts. 
Certain  granite  products  do  not  include 
monumental  stones,  crushed  granite,  or 
curbing.  Certain  granite  products  are 
provided  for  under  TSUSA  item  number 
513.7400  and  under  HS  item  numbers 
251&12.00. 6602.23.00  and  6802.934)0. 

Period  of  Investigatioa 

For  rough  slabs,  slabs  not  cut-to-size, 
and  tiles,  the  period  of  investigation 
(POI)  is  March  1, 1987  through  August 
31, 1987.  For  cut-to-size  slabs  or  projects, 
the  POI  is  January  1, 1987  throu|^ 
August  31, 1987,  for  projects  completed 
by  November  30, 1987.  In  order  to 
include  additional  sales  of  some  larger 
projects,  we  requested  data  on  projects 
sold  as  early  as  July  1986.  (See 
Comment  9.) 

Fair  Value  CampunaooM 

To  determine  whether  sales  in  the 
United  States  of  the  subject 
merchandise  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price  with  die  foreign  maricet  value  as 
specified  below. 

For  the  reasons  cited  below,  we  have 
determined,  in  accordance  with  section 
776(b)  of  the  Act  that  use  of  best 
information  otherwise  available  (BIA)  is 
appropriate  for  all  sales  by  F.lli  Guarda 
S.p.A.  (Guarda)  and  for  sales  of  slabs 
not  cut-to-size  by  Pisani  Brothers  S.p.A. 
(Pisani). 

With  respect  to  Guarda,  we  were 
unable  to  verify  almost  all  sales  price 
infonnation,  including  charges  or 
adjustment  infonnation,  as  it  was 


submitted  in  the  response.  We  were  also 
unable  to  verify  any  of  the  cost 
information  submitted  for  constructed 
value  calculations.  During  verification  of 
costs,  the  company  was  unable  to 
explain  the  methodology  used  in  its 
response.  Additionally,  the  company 
could  not  provide  support  for  its 
calculations.  (See  Comment  8). 

For  these  reasons,  we  have  assigned 
Guarda  a  BIA  rate  that  is  based  on  a 
combination  of  adjusted  constructed 
values  as  found  in  the  petition,  data 
collected  during  the  Guarda  verification 
relative  to  sales  prices  to  the  United 
States,  and  verified  infonnation 
submitted  by  other  producers.  We  could 
not  use  petition  data  exclusively  for  our 
BIA  rate  as  it  was  apparent  that  various 
parts  of  the  constructed  value 
computations  found  in  the  petition 
required  adjustment  due  to  assumptions 
which  are  invalid  for  the  Italian  granite 
industry.  Specifically,  the  petition  used 
actual  size  of  blocks  rather  than  the 
smaller  commercial  size  in  which 
grantie  is  sold.  The  petition's 
calculations  included  freight  which  is 
typically  paid  by  trading  companies  in 
the  Italian  market  In  addition,  the 
petition  including  padung  in 
determining  SG&A  and  profit  in  its 
constructed  value  calculation,  both  of 
which  are  inappropriate.  Furthermore, 
as  the  U.S.  prices  for  projects  shown  in 
the  petition  did  not  specify  material 
thicknesses,  they  could  not  be 
reasonably  compared  to  our  adjusted. 
BIA  constructed  values.  Finally,  the 
petition  established  rates  only  for  cut-to- 
size  sales  while  Guarda  sold  both  cut-to- 
size  and  slabs  in  the  US.  during  the  POL 

The  use  of  certain  information 
collected  on-site  during  the  Guarda 
verification  for  BIA  should  not  be 
construed  as  a  willingness  on  the  part  of 
the  Department  to  reconstruct  responses 
for  respondents  at  verification. 

With  regard  to  Pisani's  sales  of  slabs 
not  cut-to-size,  the  cost  of  production 
information  supplied  by  this  company 
could  not  be  reconciled  to  company 
documentation  pertaining  to  slab 
production.  (See  Comment  8).  For  this 
reason,  we  have  used  BIA  to  determine 
foreign  market  value  for  these  sales.  BIA 
is  based  on  verified  infonnation  for 
other  companies,  as  the  petition 
contained  no  information  on  the  home 
market  price  of  slabs.  (See  Comment  8.) 

United  States  Price 

Except  where  BIA  was  used,  we 
based  United  States  price  for  all  U.S. 
sales  on  purchase  price  in  accordance 
with  section  772(b)  of  the  Act.  These 
sales  were  made  directly  to  unrelated 
customers  in  die  United  States  prior  to 
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importation.  Under  these  circumstances, 
section  772(b)  clearly  requires  that 
purchase  price  be  used  for  determining 
the  U.S.  sales  price. 

We  calculated  purchase  price  based 
on  the  ex-factory,  f.o.b.,  c.i.f.,  or  c.i.f., 
duty  paid,  packed  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions  for  foreign  inland 
freight  and  handling,  ocean  freight, 
marine  insurance,  U.S.  duty  and  inland 
freight,  as  appropriate. 

Foraign  Market  Value 

For  rough  slabs,  slabs  not  cut-to-size, 
and  tiles,  we  established  separate 
categories  of  "such  or  similar" 
merchandise,  pursuant  to  section  771(16) 
of  the  Act,  on  the  basis  of  form  of 
material,  type  of  stone,  dimension, 
finish,  edgework,  anchoring  and 
assembly  work. 

Where  there  were  no  identical 
products  in  the  home  market  with  which 
to  compare  products  sold  in  the  United 
States,  we  made  adjustments  to  similar 
merchanise  to  account  for  differences  in 
the  physical  characteristics  of  the 
meitJiandise,  in  accordance  with  section 
773(a)(4)(C)  of  the  Act.  These 
adjustments  were  based  on  differences 
in  the  costs  of  materials,  direct  labor 
and  directly  related  factory  overhead. 

The  petitioner  alleged  that  home 
market  sales  of  slabs  not  cut-to-size 
were  at  prices  below  the  cost  of 
producing  the  merchandise.  Having 
determined  that  these  allegations  were 
sufficiently  documented,  the  Department 
initiated  a  cost  investigation  for 
Camplonghi  Italia  S.p.A.  (Campolonghi), 
and  Freda  S.p.A.  (Freda),  Henraux 
S.p.A.  (Henreaux),  Euromarble  S.p.A. 
(Euromarble),  Formai  and  Mariani  S.r.l. 
(Formal),  and  Psiani.  We  examined 
production  costs  which  included  all 
appropriate  costs  for  materials, 
fabrication  and  general  expenses.  The 
cost  of  production  calculation  for  each 
respondent  was  adjusted  for  those  costs 
which  were  not  appropriately  quantified 
or  valued  in  the  response.  Except  for 
certain  types  of  stone  sales  by 
Euromarble,  where  we  used  constructed 
values,  we  found  sufficient  home  market 
sales  above  the  cost  of  production  to 
allow  us  to  use  these  prices  for  foreign 
market  value,  in  accordance  with 
section  773(a)(1)(A). 

For  sales  of  rough  slabs,  face-finished 
slabs  not  cut-to-size,  and  tiles,  we 
calculated  foreign  market  value  based 
on  unpacked  prices  to  unrelated 
purchasers  in  the  home  market,  in 
accordance  with  section  773(a)  of  the 
Act.  We  made  deductions,  where 
appropriate,  for  inland  freight  We  made 
adjustments  for  difierences  in 
circumstances  of  sale  for  credit 


expenses  pursuant  to  {  353.15(b)  of  our 
regulations,  and  for  commissions  on 
sales  in  the  United  States  and  in  the 
home  market  pursuant  to  9  353.15(c)  of 
our  regulations.  Where  appropriate,  we 
used  indirect  selling  expenses  to  offset 
commissions.  We  deducted  home 
market  packing  costs  and  added  the 
packing  costs  incurred  on  sales  to  the 
United  States. 

For  cut-to-size  projects,  we  calculated 
the  foreign  maricet  value  based  on 
constructed  value  in  accordance  with 
section  773(e)  of  the  Act  because  there 
were  no  comparable  sales  in  the  home 
market  by  producers  being  investigated. 
The  constructed  value  was  based  on  the 
costs  for  the  cut-to-size  projects  sold  in 
the  United  States. 

In  calculating  general  expenses  for 
constructed  value,  we  used  U.S.  selling 
expenses  for  the  projects  since  these 
were  such  unique  items  that  there  were 
no  comparable  home  market  or  third 
country  sales. 

Where  the  amount  for  general 
expenses  was  less  then  ten  percent  of 
the  cost  of  materials  and  fabrication,  we 
used  the  statutory  minimum  of  ten 
percent.  Where  the  amount  for  profit 
was  less  than  eight  percent  of  the  sum 
for  the  costs  of  materials,  fabrication 
and  general  expenses,  we  used  the 
statutory  minimum  of  eight  percent.  We 
also  added  the  cost  of  U.S.  packing. 

When  calculating  constructed  value, 
the  respondents'  submissions  were  used, 
except  when  all  costs  were  not 
appropriately  quantified  or  valued. 

The  following  adjustments  were  made 
for  each  respondent: 

Pot  Campolonghi: 

(1)  The  block  costs  were  reduced  by 
the  net  exchange  gains  on  purchases. 

(2)  Cost  of  production  was  increased 
to  reflect  the  accelerated  method  of 
depreciation  used  in  the  respondent's 
accounting  system. 

(3)  The  slabbing  waste  was  changed 
from  the  overall  7  mm  per  cut  to  the 
actual  slabbing  waste  computed  by 
granite  type. 

(4)  Polishing  costs  were  increased  to 
reflect  the  cost  from  unrelated  suppliers 
based  on  commercial  square  meters. 

(5)  Special  works  were  adjusted, 
based  on  differences  in  quantities 
obtained  at  verification. 

(6)  The  dimensioning  waste  was 
revised  to  reflect  the  amount  computed 
for  each  grant  type. 

(7)  General  expenses  were  changed 
from  the  statutory  minimum  of  10 
percent  to  include  the  actual  general, 
administrative,  and  interest  expenses  of 
the  company  and  the  U.S.  selling 
expenses  for  the  projects.  For 
calculating  the  cost  for  producing  slabs. 


home  market  selling  expenses  were 
used. 

(8)  Interest  income  related  to  short- 
term  investments  was  included  as  an 
offset  to  interest  expenses. 

(9)  The  costs  incurred  by  the  related 
company.  Granite  Marketing  Associates 
(GMA).  were  used  for  the  blocks 
purchased  by  Campolonghi  in 
calculating  the  cost  of  producting 
Campolonghi's  slabs. 

For  Freda: 

(1)  The  block  and  fabrication  costs 
used  to  estabUsh  the  costs  of  Capao 
Bonito  granite  in  the  respondent's 
submission  were  changed  to  the  price 
paid  for  finished  slabs,  since  the  only 
block  which  was  purchased  by  Freda 
was  sold  one  month  later  by  the 
company. 

(2)  The  slabbing  waste  was  changed 
from  the  overall  7  mm  per  cut  to  actual 
slab  waste  for  each  specific  type  of 
granite. 

(3)  The  price  charged  by  a  related 
company  for  sawing  was  adjusted  to 
reflect  a  market  value  based  on  invoices 
of  an  unrelated  fabricator. 

(4)  The  material  costs  for  certain  slab 
sizes,  which,  in  the  response,  had  been 
based  on  the  block  costs,  were  revised 
to  reflect  the  actual  cost  of  slabs 
purchased  because  these  sizes  had  not 
been  sawn  by  the  company. 

(5)  The  price  of  slabs  purchased  from 
Campolonghi  were  revised  to  reflect  the 
market  price  for  the  slabs. 

(6)  The  dimensioning  waste  was 
revised  to  reflect  an  average 
dimensioning  waste  for  the  types  of 
granite  used  in  the  projects  under 
investigation. 

(7)  General  expenses  were  revised  to 
include  the  actual  general  and 
administrative  expenses,  interest,  and 
U.S.  selling  expenses  for  the  projects. 
For  calculating  the  cost  of  producing 
slabs,  home  market  selling  expenses 
were  used. 

For  Henraux: 

(1)  The  block  costs  were  revised  to 
reflect  the  cost  of  the  actual  granite 
blocks  used  in  the  cut-to-size  projects. 

(2)  Where  appropriate,  general 
expenses  were  changed  from  the 
statutory  minimum  of  10  percent  to 
include  the  actual  general  and 
administrative  expenses,  interest,  and 
U.S.  selling  expenses  for  the  projects. 
For  calculating  the  cost  of  producing 
slabs,  home  market  selling  expenses 
were  used. 

ForSavema  S.p.A.  (Savema): 
(1)  The  slabbing  waste  was  adjusted 
to  reflect  the  actual  slabbing  waste  for 
the  specific  types  of  granite  the 
Department  investigated  during  the 
course  of  the  verification.  The 
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Department  calculated  an  average 
slabbing  waste  factor  for  those  granite 
types  which  were  included  in  project 
under  investigation,  but  which  the 
Department  was  unable  to  review 
during  the  verification. 

(2)  Factory  overhead  costs  for  the 
flaming  and  polishing  processes  were 
revised  to  reflect  the  losses  which  occur 
during  the  dimensioning  stage. 

(3)  General  expenses  were  changed 
from  the  statutory  minimum  of  10 
percent  to  the  actual  general  and 
administrative  expenses,  interest 
expenses  of  the  company,  and  the  U.S. 
selling  expenses  for  tiie  projects. 

For  Formal  and  Northern  Granites 
S.r.l  (Northern  Granites): 

(1)  The  cost  of  manufacturing,  used  as 
the  basis  for  allocating  general, 
administrative,  and  interest  expenses, 
was  revised  by  reclassifying  certain 
costs  which  were  not  considered  by  the 
Department  to  be  part  of  the 
manufactiuing  costs.  U.S.  selling 
expenses  were  inchided  for  the  projects. 
For  calculating  the  cost  for  producing 
slabs,  home  market  selling  expenses 
were  used. 

For  Pisani: 

(1)  For  projects  using  Balmoral  Red 
granite,  we  used  the  weighted-average 
cost  of  the  blocks  of  Balmoral  Red 
rather  than  the  cost  submitted  in  the 
response,  which  was  based  on  the 
lowest-priced  block,  because  the 
company  was  unable  to  identify  the 
actual  blocks  used  in  the  projects. 

(2)  The  Department  used  BIA  for 
slabbing  waste  because  the  response 
waste  figures  could  not  be  verified. 

(3)  Sawing  costs  were  increased  by 
the  average  of  the  "additional  charges" 
noted  on  the  sawing  invoices  which 
were  reviewed  during  verification. 

(4)  The  verified  average  dimensioning 
waste  was  used  instead  of  the 
dimensioning  waste  submitted  in  the 
response. 

(5)  The  actual  lease  expense  for  the 
company's  computer  equipment  was 
included  instead  of  the  imputed 
expenses  submitted  in  the  response. 

(6)  Certain  costs,  such  as  expenses  for 
production  consultants,  outside  drafting, 
architectural  consulting,  quality  control, 
and  salaries  and  termination  pay  funds 
for  the  production  manager,  project 
manager,  and  draftsman,  were  included 
in  the  cost  of  manufacturing  and 
deducted  from  the  general  and 
administrative  expenses. 

(7)  The  U.S.  selling  expenses  were 
included  in  general  expenses  for  the 
projects.  For  calculating  cost  of 
producing  slabs,  home  market  selling 
expenses  were  used. 

(8)  General  and  administrative 
expenses  and  interest  expenses  were 


based  on  the  amounts  on  the  financial 
statements,  appropriately  adjusted. 
For  Euromarble: 

(1)  The  material  cost  and  fabrication 
costs  were  revised  to  reflect  the  cost  of 
blocks  and  special  worlcs  resubmitted 
by  the  respondent  at  the  verification  for 
some  of  the  cut-to-size  projects. 

(2)  The  dimensioning  waste  factor 
was  revised  to  reflect  a  weighted- 
average  waste  factor. 

(3)  Factoiy  overhead  was  revised  to 
include  certain  expenses,  sudi  as  rent 
and  other  industrial  costs,  in  the 
calculation  of  overhead  expenses. 

(4)  General  and  administrative 
expenses,  including  financial  expenses, 
were  revised  to  reflect  the  information 
on  their  1987  financial  statement 

Currency  Conrersion 

We  made  currency  conversions  as  of 
the  date  of  sale  in  accordance  with 
section  353.56(aXl)  of  the  Regulations. 
All  currency  conversions  were  made  at 
the  rates  certified  by  the  Federal 
Reserve  BanL 

VeiificatioB 

As  provided  in  section  776(a)  of  the 
Act  and  except  where  noted,  we 
verified  all  information  used  in  reaching 
the  final  determination  in  this 
investigation. 

Interested  Petty  Connents 

Comment  L  Henraux  and  Savema 
state  that  the  Department  should  not 
make  an  adjustment  for  commissions 
paid  to  their  related  companies. 

DOC  Position:  We  agree.  At 
verification,  the  Department  ascertained 
that  these  commissions  were  paid  to 
related  companies.  Therefore,  we  made 
no  adjustment  for  these  commissions  in 
our  final  determination. 

Comment  2:  Henraux  and  Savema 
contend  that  the  Department  may  not 
offset  commissions  paid  on  home 
market  slab  sales  with  indirect  selling 
expenses  incurred  in  Italy  for  sales  to 
the  United  States. 

DOC  Position:  We  disagree.  The  Act 
and  regulations  place  no  geographic  test 
on  the  commission  offset  In  oiu* 
preliminary  and  final  determinations, 
the  Department  offset  commissions  paid 
on  home  market  sales  with  indirect 
selling  expenses  incurred  in  connection 
with  sales  io  the  U.S.  market  including 
those  incurred  in  Italy.  The  Department 
did  not  use  indirect  selling  expenses 
incurred  in  home  market  sales  of  slabs 
to  offset  commissions  paid  on  sales  in 
the  same  market  See  Silver  Reed  v. 
United  States,  Slip  Op.  88-37  (CTT, 
March  18, 1968). 

Comment  3:  Campolonghi,  Formai, 
Henraux  and  Savema  point  out  that  the 


Department  erred  ia  using  1987 
exchange  rates  for  certain  sales  of  cut- 
to-size  projects  made  in  1986. 

DOC  Position:  We  agree.  In  its  final 
determination,  the  Department  has  used 
the  proper  exchange  rates  for  these 
sales. 

Comment  4:  Euromarble  and  Henraux 
point  out  that  for  certain  of  their  slab 
sales,  the  Department  erred  in 
calculating  a  single  weighted-average 
foreign  market  value  for  each  type  of 
stone,  regardless  of  thickness,  in  our 
preliminary  determination. 

DOC  Position:  We  agree.  The 
Department  has  corrected  diis 
calciilation  for  purposes  of  our  final 
determination  by  calculating  individual 
weighted-average  foreign  market  values 
for  different  diicknesses  of  stone. 

Comment  5:  Respondents  contend  ttiat 
the  Department  should  calcidate 
separate  margins  for  various  groups  of 
companies  which  the  Department 
believes  are  related  to  Campolon^  and 
Formai. 

DOC  Position:  Although  not  expressly 
required  by  tfie  Act  the  Department  has 
a  long-standing  practice  of  calculating  a 
separate  dumping  margin  for  each 
manufacturer  or  exporter  investigated. 
The  issue,  then,  is  whedier  companies  of 
the  Campolonghi  group  and  companies 
of  the  Formai  group  constitute  separate 
manufiicturers  or  exporters  for  purposes 
of  the  dumping  law.  We  believe  that 
imder  the  facts  present  on  the  record, 
the  companies  within  each  of  these 
groups  of  companies  are  not  sqwrate. 
and  it  is  appropriate  to  calculate  a 
single,  weighted-average  margin  for 
eadi  group  of  fiirms. 

The  administrative  record  establishes 
close,  intertwined  relationships  between 
the  companies  within  both  the 
Campolonghi  group  and  the  Formai 
group.  Eadh  group  is  predominantly 
owned  by  a  small  group  of  individuals 
and  die  companies  in  each  group  share 
common  boards  of  directors. 
Transactions  have  taken  place  between 
companies  within  each  of  these  groups 
during  the  period  of  investigation.  The 
various  production  facilities  within  each 
group  share  the  same  type  of  equipment 
so  it  would  not  be  necessary  to  retool  a 
particular  plant's  facilities  before 
implementing  a  decision  to  restructure 
manufacturing  priorities  within  either 
group.  Given  these  facts,  we  believe  it 
would  be  incorrect  to  conclude  that  each 
of  these  entities  constitutes  separate 
manufacturers  or  exporters  under  the 
dumping  law.  Therefore,  we  have 
treated  the  Campolonghi  group  of 
companies  and  the  Format  group  of 
companies  eadi  as  a  single  entity  for 
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purposes  of  determining  a  dumping 
margin. 

Comment  A-  Respondents  contend  that 
the  Department's  final  determination 
should  specify,  by  company,  what 
percentage  of  sales  by  each  respondent 
was  made  at  less  than  fair  value. 
Respondents  believe  that  this  would 
assiiBt  the  ITC  in  its  analysis  of  injury 
from  imports  of  merchandise  sold  at  less 
than  fair  value. 

DOC  Position:  We  believe  this 
unnecessary.  We  always  make  all 
privileged  and  business  proprietary 
information  in  our  files  available  to  the 
ITC,  if  requested. 

Comment  7:  Respondents  argue  that 
the  Department  may  not  use  any  of 
petitioner's  confidential  data  as  BIA 
since  petitioner  has  not  submitted  this 
data  in  accordance  with  the 
Department's  requirements. 
Respondents  also  argue  that  petitioner 
has  not  properly  summarized  its 
confidential  data. 

DOC  Position:  We  have  determined 
that  petitioner  has  properly  submitted 
its  business  proprietary  data.  Where 
appropriate,  we  have  used  data 
provided  in  the  petition  as  BIA. 

Comment  8:  Petitioner  argues  that 
because  respondents'  data  contain 
niunerous  errors,  inconsistencies  and 
omissions,  the  Department  should  base 
its  final  determination  on  the  BIA,  which 
is  the  data  submitted  by  petitioner. 

DOC  Position:  Except  for  all  sales  by 
Guarda  and  sales  of  slabs  not  cut-to-size 
by  Pisani,  the  Department  considers  the 
responses  of  the  other  companies  to  be 
verified.  We  have  reported  in  our 
verification  reports  all  significant  issues 
raised  at  the  verification  of  these  other 
companies,  our  verification  methods, 
and  discrepancies  found.  We  do  not, 
however,  consider  the  errors, 
inconsistencies  and  omissions  we  found 
to  be  of  a  frequency  or  magnitude  to 
warrant  rejecting  the  data  submitted  by 
these  companies  and  using  petitioner's 
data  as  BIA. 

With  respect  to  Guarda,  during  our 
attempted  verification  of  its  sales  and 
cost  responses,  we  found  that  the  extent 
of  the  errors,  inconsistencies  and 
omissions  in  these  responses  did  not 
permit  satisfactory  analysis  or 
verification.  For  example,  with  regard  to 
Guarda's  cost  response: 

1.  Materials 

— materials  could  not  be  traced  to 
actual  inputs  for  any  of  the  projects; 

— certain  costs,  e.g.,  bank  charges, 
were  omitted; 

— slabs  taken  out  of  inventory  were 
not  included  in  the  material  costs: 


— the  blocks  included  in  one  project 
were  removed  from  inventory  one  day 
before  the  project  was  shipped. 

Z  Sawing 

— five  different  rates  of  sawing  waste 
were  used  by  the  respondent  in  its 
response,  depending  upon  the  hardness 
of  the  stone.  However,  during 
verification,  the  company  calculated  an 
average  rate; 

—the  average  rate  used  was  an 
estimate  for  1987  since  actual  1967  data 
was  not  available.  Guarda  estimated 
that  the  slabbing  waste  in  1967  was 
lower  than  in  1966. 

3.  Fabrication 

— the  costs  for  honing,  dimension 
cutting,  and  special  works  were  based 
on  estimated  production  and  usage 
rates,  which  the  company  could  not 
support: 

— costs  calculated  during  verification 
did  not  agree  with  the  response  nor 
could  these  costs  be  verified; 

— subcontractors'  costs  for  extra 
thicknesses  were  not  included; 

— special  works  were  not  included  in 
the  response.  Ilie  company  provided 
estimates  during  verification. 

4.  Dimension  Waste 

— the  company  could  not  explain  the 
dimension  waste  calculation  lued  in  the 
response; 

— a  recalculated  dimension  waste 
factor  was  based  on  estimates  of  the 
"cost  of  making  a  polished  edge  in 
special  work."  The  company  could  not 
explain  the  relationship  between  these 
costs  and  dimensioning  costs,  nor  could 
they  support  them. 

RMaroing  Guarda's  sales  response: 

1.  Guarda  waited  until  verification  to 
revise  the  originally  reported  amounts 
for  quantity  and  value  of  sales. 

2.  On  three  out  of  five  projects  under 
investigation.  Guarda  miscalciilated  the 
total  volume  of  the  investigated  granite. 
This  resulted  in  discrepancies  in  the 
sales  price  of  three  sales. 

3.  Guarda  could  not  explain  its 
reported  packing  expenses. 

4.  Reported  credit  expenses  were 
based  on  the  terms  stated  on  the  invoice 
rather  than  the  actual  credit  period. 

5.  Guarda  used  the  wrong  interest  rate 
to  calculate  credit  expenses. 

6.  Guarda  failed  to  provide  any 
explanation  of  indirect  selling  expenses 
until  verification.  In  addition  to  the 
questionnaire,  this  information  was 
specifically  requested  by  the 
Department  in  deficiency  letters  on 
November  24  and  December  11, 1967. 

For  costs  of  Pisani's  olabs  not  cut-to- 
size,  the  following  discrepancies  were 
noted  regarding  its  cost  response: 


1.  Invoices  for  block  purchases  used 
to  establish  the  cost  of  materials  were 
dated  after  the  sawing  and  finishing 
invoices  and.  therefore,  could  not  have 
been  the  actual  invoices  for  the  blocks 
used  to  produce  the  slabs  in  the  refwrted 
sale. 

2.  Invoices  used  for  sawing  and 
finishing  were  for  blocks  other  than 
those  identified  in  the  response. 

3.  Invoices  for  sawing  and  finishing 
could  not  be  reconciled  to  the 
company's  records. 

4.  Sawing  costs  for  one  sale  were 
based  on  November  1985  costs.  No  slabs 
were  in  inventory  for  this  type  of  granite 
as  of  ]une  30, 1986.  The  origin  of  the 
materials  that  were  used  could  not  be 
explained. 

5.  The  same  invoice  as  used  to 
calculate  the  cost  of  production  for  slabs 
sold  in  the  U.S.  and  for  slabs  sold  in 
Italy. 

Faced  with  responses  containing 
numerous  fundamental  fiaws,  the 
Department  could  not  properly  base  its 
determination  on  the  information 
submitted  by  Guarda  or  information  on 
cost  of  production  submitted  by  Pisani. 
It  is  not  acceptable,  in  such  situations, 
that  the  Department  bear  the 
responsibility  for  attempting  to  identify 
and  perform  the  numerous  and 
substantial  recalculations  necessary  for 
the  development  of  accurate  sales  and 
cost  of  production  data.  Such  a  role 
would  place  too  great  a  burden  on  the 
resources  of  the  Department  under  the 
time  constraints  and  procedural 
framework  of  this  investigation.  As 
stated  in  Photo  Albums  and  Filler  Pages 
from  Korea:  Final  Determination  of 
Sales  at  Less  nan  Fair  Value  (50  FR 
43754,  October  29, 1985):  "[I]t  is  the 
obligation  of  respondents  to  provide  an 
accurate  and  complete  response  prior  to 
verification  so  that  the  Department  may 
have  the  opportunity  to  fully  analyze  the 
information  and  other  parties  are  able  to 
review  and  comment  on  it"  A 
respondent  cannot  shift  this  burden  to 
the  Department  by  submitting 
incomplete  and  inaccurate  information 
and  expect  the  Department  to  correct  its 
response  during  the  course  of 
verification.  Verification  is  intended  to 
establish  the  accuracy  of  a  response 
rather  than  to  reconstruct  the 
information  to  fit  the  requirements  of  the 
Department  or  to  perform  the 
recalculations  necessary  to  develop 
accxirate  information.  Nevertheless,  as 
discussed  above  in  the  "Fair  Value 
Comparisons"  section  of  this  notice  due 
to  lack  of  information  in  the  petition, 
certain  information  collected  at 
verification  was  used  as  BIA. 
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Comment  9:  Petitioner  asserts  that  the 
Department  has  not  considered  at  least 
60  percent  of  exports  from  Italy  during 
the  period  of  investigation  (POI)  as 
required  by  §  353.38(a)  of  the  Commerce 
Regulations,  19  CFR  353.38(a). 

DOC  Position:  Under  normal 
circumstances,  we  do  look  at  60  percent 
of  the  dollar  value  of  exports.  However, 
given  the  fact  that  many  of  the  sales 
under  investigation  consisted  of  long- 
term  projects  for  which  constructed 
values  had  to  be  calculated,  the 
Department  believed  it  was  appropriate 
to  amend  its  typical  practice  to  fit  the 
somewhat  atypical  circumstances  of  this 
case.  After  analyzing  the  constructed 
value  submissions  for  cut-to-size  granite 
slab  projects,  it  was  apparent  that 
respondents  had  not  furnished  actual 
cost  data  for  almost  all  of  their  larger 
project  sales  made  during  the  POI 
(March  1, 1987  through  August  31, 1987). 
This  was  because  these  projects  had  not 
been  completed  by  the  time  the 
responses  were  due.  On  the  basis  that 
such  data  might  not  be  su^cently 
representative,  we  extended  the  POI 
back  to  January,  1987  and  requested 
respondents  to  report  constructed  value 
information  for  all  projects  completed 
by  November  30, 1987.  Moreover,  to 
capture  the  actual  costs  of  some  larger 
cut-to-size  porjects  (i.e.,  those  valued  at 
approximately  $500,000  or  more),  we 
also  requested  information  on  some 
projects  sold  as  early  as  July  1986. 
Consequently,  our  POI  for  cut-to-size 
granite  slabs  is  January  1, 1987  through 
August  31, 1987  plus,  some  larger 
projects  sold  as  early  as  July,  1986,  if 
completed  by  November  30, 1987.  By 
using  these  as  our  criteria,  we  have 
captured  over  60  percent  of  total  sales 
completed  within  the  POI. 

Comment  10:  Petitioner  argues  that, 
because  the  U.S.  dollar  has  declined 
against  the  Italian  lira,  the  Department 
should  include  currency  exchange  costs 
as  a  direct  expense  for  sales  to  the 
United  States. 

DOC  Position:  We  have  determined 
that  there  is  no  basis  in  the  Act  or  in  the 
regulations  for  such  an  adjustment. 
Section  353.56(a)(1)  of  our  regulations 
stipulates  that  any  necessary  conversion 
of  a  foreign  currency  into  its  equivalent 
in  United  States  currency  will  be  "as  of 
the  date  of  purchase  or  agreement  to 
purchase,  if  the  purchase  price  is  an 
element  of  the  comparison."  Therefore, 
it  is  not  the  Department's  policy  to  take 
into  account  differences  in  home  market 
currency  revenue  based  on  currency 
fluctuations  in  calculating  direct  selling 
expenses,  regardless  of  whether  the 
fluctuations  are  favorable  of 
unfavorable. 


Comment  11:  Petitioner  argues  that 
the  Department  should  compare  U.S. 
slab  sales  to  verified  constructed  values. 

DOC  Position:  We  disagree.  Since  we 
found  that  all  respondents,  except  for 
Euromarble  in  certain  instances  and 
Pisani  and  Guarda,  had  sufficient  home 
market  sales  at  prices  above  their  costs 
of  production,  we  have  no  reason  to 
make  comparisons  on  anything  other 
than  a  price-to-price  basis. 

Comment  12:  Petitioner  has  alleged 
that  processors  related  to  the 
respondents  are  "dumping"  their  input 
materials  and  fabrication  services. 
Petitioner  contends,  therefore,  that  the 
Department  should  initiate  cost 
investigations  of  these  processors. 

DOC  Position:  We  disagree.  For  any 
element  of  value  included  in  constructed 
value,  section  773(e)(2)  of  the  Act 
requires  the  Department  to  determine 
whether  prices  charged  by  related 
parties  fairly  reflect  the  amount  usually 
reflected  in  sales  to  unrelated  parties  in 
the  market  under  consideration. 
Therefore,  when  these  materials  and 
fabrication  services  are  provided  at 
market  rates,  the  Act  neither  requires 
nor  allows  us  to  do  a  cost  analysis  of 
these  inputs. 

Comment  13:  Respondents  state  that 
the  Department  must  eliminate  from  its 
analysis  the  nine  percent  additional  slab 
loss  that  it  presumed  existed  with 
respect  to  Henraux  and  the  other 
respondents  and  which  was  applied  in 
the  preliminary  determination. 

DOC  Position:  The  Department 
verified  waste  losses  for  the 
respondents  who  used  a  slab  waste 
factor  and  dimensioning  waste  factor  as 
a  basis  to  calculate  their  total  cost  of 
production  for  the  projects.  These 
companies  were  Campolonghi-Freda, 
Savema,  Euromarble,  Pisani  and 
Guarda.  In  all  cases,  except  Guarda 
(whose  response  could  not  be  verified), 
the  slabbing  waste  factor  and/or  the 
dimensioning  waste  factor,  wliich  was 
documented  at  verification,  was 
markedly  higher  than  the  losses 
reported  in  the  response.  Therefore,  the 
Department  used  the  actual  waste 
losses  obtained  at  verification  as  a  basis 
for  its  final  determination. 

General  Constiucted  Value  Comments 

Comment  14:  The  respondents  argue 
that  the  Department  incorrectly  used 
imputed  credit  costs  for  calculating 
general  expenses  in  the  preliminary 
determination.  They  contend  that  the 
Department  is  bound  to  use  actual 
expenses  in  its  constructed  value.  The 
respondents  cite  cases  and 
determinations  which  they  allege 
support  this  position.  They  are  Hercules 
Inc.  V.  United  States,  Al  Tech  Speciality 


Steel  Corp.  v.  United  States,  Industrial 
Nitrocellulose  from  France,  Tubeless 
Steel  Disc  Wheels  from  Brazil.  Titanium 
Sponge  from  Japan  and  OH  Country 
Tubular  Goods  from  Israel  in  support  of 
this  position.  The  respondents  further 
state  that  actual  expenses  should  be 
used  in  the  final  determination. 

The  petitioner  states  that  it  is 
essential  for  the  E)epartment  to  include 
imputed  credit  expenses  in  the 
constructed  value  calculations,  because 
such  expenses  are  imputed  in  the  U.S. 
price,  liie  petitioner  further  states  that 
the  Department's  failure  to  include  such 
imputed  credit  expenses  would  result  in 
an  improper  comparison. 

The  petitioner  claims  that  the 
Department  should  follow  its  usual 
methodology  and  include  the  "credit 
expense"  as  a  selling  expense  in  the 
constructed  value. 

DOC  Position:  The  Department 
followed  its  usual  methodology  and 
included  im  imputed  credit  expense  as 
part  of  selling  expenses  in  constructed 
value.  This  practice  was  recently  upheld 
in  Silver  Reed  V.  United  States.  Slip.  Op. 
88-5  (Crr,  January  12, 1988).  In  the 
Department's  view,  this  credit  expense 
reflects  the  costs  incurred  by  the 
company  (costs  of  debt  and  equify)  in 
financing  its  accounts  receivable  for  the 
product.  To  avoid  double-counting,  the 
portion  of  actual  interest  expense 
attributable  to  accounts  receivable  was 
deducted  from  total  interest  charges. 

Comment  15:  The  respondents  argue 
that  the  Department  must  use  the  home 
market  selling  expense  because  section 
773(e)  of  the  Act  requires  that  general 
expenses  be  use  "equal  to  that  usually 
reflected  in  sales  of  merchandise  of  the 
same  general  class  or  kind  as  the 
merchandise  under  consideration  whidi 
are  made  by  producers  in  the  country  of 
exportation." 

Petitioner  claims  that  VS.  selling 
expenses  should  be  used  because  (1) 
home  market  selling  expenses  have  not 
been  verified,  and  (2)  the  sales  in  the 
home  maricet  for  the  products  under 
investigation  are  very  dissimilar  from 
the  U.S.  sales. 

DOC  Position:  We  agree  that 
generally  the  Department  should  use 
home  market  selling  expenses  in 
calculating  constructed  value.  With 
respect  to  sales  of  cut-to-size  projects, 
however,  the  Department  determined 
that,  due  to  the  uniqueness  of  the 
merchandise,  there  was  no 
comparabilify  between  sales  in  the 
home  market  and  sales  in  the  U.S. 
Therefore,  the  Department  used  the  U.S. 
selling  expenses  as  a  surrogate  for  each 
individual  U.S.  project  for  which  a 
constructed  value  was  computed.  The 
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Department  used  home  maiicet  telling 
expenses  for  slabs. 

Constiuctad  Value/Cost  Comments— 
Henraux 

Comment  16:  The  petitioner  argues 
that  Henraux's  raw  block  costs  are 
underreported  because  Henraux  used 
the  moving  average  cost  method  in  its 
response.  The  petitioner  further  states 
that  the  Department  must  use  the 
respondent's  highest  raw  material  costs 
for  the  final  determination. 

Henraux  argues  that  changing  from 
the  moving  average  inventory  method  to 
the  cost  for  speciRc  blocks  used  for  cut- 
to-size  projects  actually  reduced 
Henraux's  material  costs. 

DOC  Position:  The  moving  average 
inventory  method  was  not  used  because 
it  averaged  the  costs  of  the  current 
period  with  costs  from  prior  periods. 
Using  Henraux's  accounting  system,  we 
were  able  to  identify  specifically  the 
blocks  used  on  each  cut-to-size  project 
Therefore,  the  Department  used  the  cost 
of  the  specifically  identified  blocks  for 
the  final  determination.  The  effect  was 
to  increase  the  cost  of  some  projects  and 
to  decrease  the  cost  of  others. 

Comment  17:  The  petitioner  argues 
that,  if  Henraux  used  an  inflated 
allocation  of  cost  to  marble  and  to 
granite  with  thicknesses  over  Z*h  inches, 
it  would  unjustifiably  reduce  the 
constructed  value  for  the  projects. 

DOC  Position:  The  allocations  of  the 
costs  for  marble  and  granite  ivith 
thicknesses  over  2V»  inches  for  the 
projects  were  reviewed  at  verification. 
We  found  no  inflated  allocations. 

Comment  18:  The  petitioner  argues 
that  costs  of  production  of  Henraux's 
related  company,  Lavorazioni,  rather 
than  the  invoiced  |Hices,  should  be  used 
for  the  cut-to-size  projects.  The 
petitioner  further  states  that  comparing 
related  party  invoices  to  uiu^lated  party 
invoices  is  questionable  because 
petitioner  believes  that  the  fabrication 
input  of  unrelated  parties  is  being 
provided  at  less  than  cost  Respondent 
states  that  all  Lavorazioni  sales  are  to 
Henraux.  The  respondent  argues  that  for 
purposes  of  constructed  value,  the 
related  party  prices  should  be  used  if 
they  reflect  prevailing  maricet  prices 
offered  by  other  suppliers. 

DOC  Position:  For  purposes  of 
constructed  value,  we  have  used  the 
transfer  prices  of  the  related  company, 
in  accordance  with  section  773(e)(2)  of 
the  Act,  since  these  prices  were 
comparable  to  prices  charged  by 
unrelated  suppliers. 

For  purposes  of  the  cost  of  production 
of  slabs,  we  would  wdinarily  use  the 
cost  of  the  input  from  related 
companies.  However,  since  the  transfer 


prices  presented  in  Henraux's  response 
were  equivalent  to  the  cost  of 
production,  the  Department  did  not 
revise  the  response. 

Comment  19:  The  petitioner  argues 
that  the  sawing  loss  attributed  to  the 
cost  of  production  tor  Henraux's  granite 
slabs  appears  to  be  unsubstantiated, 
theoretical  waste  and  does  not  account 
for  breakage  or  second  quality  slabs. 

Henraux  states  that  it  accounted  fiilly 
for  all  waste  costs. 

DOC  Position:  Henraux  measures  the 
usable  size  of  the  granite  blocks  and 
computes  the  actual  sawing  waste  for 
the  slabs  in  its  records.  Therefore,  the 
actual  sawing  waste  was  used  in  the 
final  determination  for  the  cost  of 
production  for  slabs,  rather  than  the 
theoretical  waste  reported  in  its  original 
response. 

Comment  20:  The  petitioner  argues 
that  the  administrative  record  indicates 
that  the  cost  of  dimensioning  waste  for 
the  cut-to-size  projects  has  not  been 
verified  and,  therefore,  the  Department 
should  use  the  best  information 
otherwise  available. 

DOC  Position:  Total  material  cost  was 
used  for  the  cut-to-size  projects. 
Therefore,  the  Department  did  not  need 
to  measure  the  dimension  waste  in 
calculating  constructed  value. 

Comment  21:  Petitioner  questions 
whether  the  factory  overhead  for 
Henraux  was  calculated  properly. 
Petitioner  argues  that  the  overhead 
assigned  to  the  projects  appears  to  be 
low  and,  therefore,  the  highest  verified 
factory  overhead  amount  should  be 
used.  Henraux  states  that  it  accurately 
included  all  overhead  costs  in  its 
constructed  value  calculations. 

DOC  Position:  The  factory  overhead 
in  Henraux's  response,  including  quality 
control,  maintenance,  depreciation,  yard 
handling,  block  selection,  and  indirect 
salaries,  was  assigned  to  various 
aspects  of  the  cost  of  cut-to-size  projects 
such  as  block  cost  and  surface 
treatment.  Other  factory  overhead  items, 
such  as  internal  transport  handling, 
insurance,  and  consumable  material, 
were  assigned  to  the  projects  and  listed 
in  the  costs  separately.  "Therefore,  no 
adjustments  were  necessary. 

Comment  22:  Petitioner  states  that  the 
respondent  has  not  used  the  most 
similar  merchandise  for  the  difference  in 
merchandise  calculations  and,  therefore, 
the  petitioner's  data  should  be  used. 

Henraux  has  submitted  several 
alternative  product  comparisons. 

DOC  Position:  We  disagree  with 
petitioner  as  regards  use  of  MA.  For 
purposes  of  comparisons,  we  have  used 
that  slab,  not  cut-to-size,  found  to  be 
most  similar  to  the  slab  sold  to  the 
United  States.  This  comparison  is 


different  from  that  made  at  the  time  of 
our  preliminary  determination. 

Comment  23:  Petitioner  argues  that  all 
costs  may  not  be  included  for  one 
project  for  which  the  material  was  sold 
to  an  independent  contractor  and  then 
repurchased  as  completed  cut-to-size 
pieces.  The  respondent  states  that  all 
costs  of  the  project  were  included  in  the 
constructed  value. 

DOC  Position:  We  agree  with  the 
respondent  At  verification,  we 
determined  that  granite  blocks  were 
purchased  for  the  project  A  portion  of 
the  blocks  were  sawn  into  slabs  and 
polished  prior  to  the  sale  of  the  slabs 
and  the  sale  of  the  remaining  blocks  to 
an  unrelated  supplier.  The  amount 
received  from  the  supplier  was  deducted 
only  from  the  material  cost  (not  the  total 
value  which  would  include  the  costs  of 
material  and  fabrication)  to  arrive  at  a 
negative  balance  for  the  material  cost. 
However,  since  the  cost  of  processing  by 
Henraux  and  Henraux  Lavorazioni  and 
the  cost  of  repurchasing  the  finished 
product  bom  the  unrelated  supplier 
were  included  in  total  cost  the  amount 
received  from  the  sale  of  the  slabs  and 
blocks  should  have  been  deducted  from 
the  total  cost  The  net  effect  would  have 
been  the  same  without  giving  the 
appecuance  of  obtaining  a  profit  on  the 
sale  of  material. 

CoDstracted  Vahia/Cost  Commeots— 
CampolongU 

Comment  24:  The  petitioner  argues 
that  the  Department  should  use  the 
market  price  of  the  granite  block 
purchased  by  Campolonghi  from  its 
related  company,  Granite  Mariceting 
Associates  (GMA).  The  market  price 
should  be  the  price  charged  to  uiuelated 
customers.  The  petitioner  further  states 
that  distribution  costs  should  not  be 
deducted  from  the  sales  price  because 
the  statute  requires  that  every  element 
of  value  reflected  in  sales  to  imrelated 
parties  be  included  in  the  price  to 
unrelated  parties. 

The  respondent  states  that 
commissions  and  handling  fees  incurred 
for  sales  to  unrelated  companies  are  not 
incurred  for  sales  to  Campolonghi  and, 
therefore,  should  be  deducted  from  the 
sales  price  to  unrelated  companies  when 
comparing  the  prices. 

DOC  Position:  We  do  not  need  to 
address  this  issue.  The  application  of 
either  measure  of  price  has  no  impact  on 
the  margins  for  the  projects. 

Comment  25:  The  petitioner  states  the 
Department  must  use  the  highest  block 
prices  verified  for  Campolonghi, 
because  the  Department  was  unable  to 
obtain  permission  from  the  Swiss 
Ministry  of  Foreign  Commerce  to  verify 


the  cost  of  blocks  purchased  and  sold  to 
Campolonghi  by  GMA. 

Campolonghi  states  that  both  it  and 
GMA  have  cooperated  fully  in 
attempting  to  obtain  permission  to  verify 
the  records  in  Switzerland.  Campolonghi 
further  states  that  it  should  not  be 
penalized  for  circumstances  over  which 
it  has  no  control. 

DOC  Position:  We  were  granted 
permission  to  verify  the  cost  and  sales 
records  of  GMA  in  Switzerland  and 
based  the  final  determination  on 
verified  data. 

Comment  26:  The  petitioner  argues 
that  the  Department  must  include  all 
costs  of  GMA  for  the  granite  blocks 
obtained  from  them  for  the  cost  of 
production  for  slab  sales. 

Campolonghi  argues  that  the  transfer 
price  should  be  used  for  the  cost  of 
production.  The  respondent  states  there 
is  no  legal  or  logical  justification  for  the 
Department  using  related  party  prices  in 
its  cost  of  production  analysis  but  not  in 
its  constructed  vtdue  calculations.  The 
respondent  refers  to  Washington  Red 
Raspberry  Commission  v.  United  States, 
657  F.  Supp.  537  (CIT,  1987). 

DOC  Position:  The  Department  used 
the  costs  incurred  by  GMA  in  computing 
the  cost  of  production  for  the  slab  sales. 
The  constructed  value  related  party 
provision  contained  in  section  773(e)(2) 
is  not  directly  applicable  to  cost  of 
production  calculations,  because,  by  its 
terms  it  only  refers  to  constructed  value 
calculations.  See,  Mirrors  in  Stock  Sheet 
and  Lehr  End  Sizes  from  the  Federal 
Republic  of  Germany  51  FR  43403  (1986). 
The  Department  based  its  cost  of 
production  calculations  on  "generally 
accepted  accounting  principles." 
According  to  these  principles,  when  one 
company  is  at  least  50  percent  owned  by 
another  company,  the  costs  are  based 
on  the  consolidated  financial 
information  of  the  two  companies. 

Comment  27:  The  petitioner  argues 
that  a  certain  unaccounted  for  amount 
of  money  in  the  respondent's  revised 
methodology  for  special  works  should 
be  allocated  to  the  granite  sold  during 
the  period  of  investigation. 

DOC  Position:  We  have  adjusted  the 
"special  works"  in  the  response  in 
accordance  with  the  revised  calculation 
obtained  at  verification.  Approximately 
one  half  of  the  difference  was  not 
assigned  to  specific  special  works 
operations.  Iliis  amount  was  so 
insignificant  that  it  would  have  no  effect 
on  the  cost  of  the  special  works. 

Comment  28:  Petitioner  states  that  the 
highest  verified  dimension  waste  factor 
must  be  used  for  the  final  determination, 
rather  than  the  amounts  provided  by 
Campolonghi  prior  to  verification. 


DOC  Position:  During  the  course  of 
the  verification,  actual  dimensioning 
waste  for  each  granite  type  used  in  the 
projects  was  obtained.  Tliis  information 
was  tested  against  underlying 
dociunentation  and  was  used  in  the  final 
determination.  For  those  granite  types 
for  which  a  specific  waste  loss  was  not 
ascertained,  we  appUed  the  weighted- 
average  waste  loss  obtained  at 
verification. 

Comment  29:  The  petitioner  argues 
that  the  Department  should  use  £e 
highest  verified  sawing  waste  factor  in 
the  final  determination. 

DOC  Position:  Calculations  related  to 
this  loss  factor  were  tested  extensively 
against  underlying  dociunentation  for 
two  of  the  stone  types  and  verified. 
Therefore,  the  sawing  waste  factor 
computed  for  each  stone  type  was  used 
in  the  final  determination. 

Comment  30:  The  petitioner  argues 
that  the  polishing  cost  for  the  final 
determination  must  be  based  on 
commercial  square  meters  instead  of 
actual  square  meters. 

DOC  Position:  We  agree  and  have 
used  the  unit  cost  based  on  commercial 
square  meters  in  the  final  determination. 

Comment  31:  Petitioner  argues  that 
the  Department  should  not  accept  the 
deduction  fitim  selling,  general  and 
administrative  expenses  of  legal 
expenses  that  the  respondents  incurred 
in  the  antidumping  investigation. 

Respondent  argues  these  expenses 
should  not  be  included  because  they 
relate  to  future  sales  and  not  to  sales 
under  investigation.  The  respondent 
refers  to  Industrial  Nitrocellulose  from 
France  (51  FR  43230.  December  1, 1986) 
and  Certain  Steel  Pipes  and  Tubes  from 
Japan  (48  FR  1206,  January  11, 1983). 

DOC  Position:  We  agree  with 
respondents.  Following  our  precedents 
in  Industrial  Nitrocellulose  and  Steel 
Pipes  and  Tubes  and  Televisions  from 
Japan  (53  FR  4050.  February  11, 1988). 
the  Department  has  not  included  the 
expenses  incurred  by  Campolonghi  in 
defending  the  antidumping  investigation. 

Comment  32:  The  petitioner  argues 
that  the  Department  should  use  the 
accelerated  depreciation  used  by  the 
company  in  its  accounting  records 
instead  of  the  straight  line  depreciation 
calculated  for  the  submission. 

The  respondent  states  the  company 
used  a  systematic  method  of 
depreciation  for  the  response  instead  of 
the  voluntary  accelerated  method  used 
to  defer  corporate  tax  liability. 

DOC  Position:  The  Department 
applied  the  method  of  depreciation 
which  was  the  method  used  by  the 
company  in  its  accounting  records  and 
accepted  io  Italy  for  financial  statement 
purposes. 


Comment  33:  Petitioner  argues  the 
overall  cost  should  be  increased  at  least 
34  percent  to  correct  respondent's 
underreporting  of  raw  material  costs  as 
a  result  of  the  computation  of  dimension 
waste. 

DOC  Position:  For  the  final 
determination,  the  dimension  waste 
factor  has  been  computed  for  each 
granite  type  on  the  basis  of  the 
percentage  of  the  quantify  of  waste  to 
the  ouput  of  material  quantities  fit)m  the 
dimensioning  process.  This  factor  was 
then  applied  to  the  cost  of  the  project 
inciured  prior  to  the  dimension  process 
in  order  to  obtain  a  dimension  waste 
cost.  Since  the  factor  used  was  based  on 
verified  quantities  of  output  an 
additional  increase  in  cost  is  not 
warranted. 

Constructed  Value/Cost  Comments — 
Freda 

Comment  34:  Petitioner  ai^gues  that 
Freda's  purchases  of  granite  blocks  from 
its  related  company,  Campolonghi, 
should  not  be  relied  upon  for  the  final 
determination.  Petitioner  states  that 
Freda  made  all  of  its  purchases  of 
granite  blocks  from  related  companies, 
and  cites  one  instance  where  Freda 
purchased  granite  block  from 
Campolonghi  and  resold  it  one  month 
later  at  a  profit.  Petitioner  states  that  the 
calculation  of  Freda's  constructed  value 
is  overwhelmingly  dependent  on  the  raw 
material  cost  used  for  granite  block.  If 
this  price  is  inaccurate,  the  Department 
must  increase  Freda's  raw  material 
costs  to  reflect  market  values. 

Freda  states  that  the  block  it 
purchased  from  the  Campolonghi  and 
sold  to  a  third  unrelated  slabbing 
company  for  a  higher  price  one  month 
later  was  not  sold  to  that  slabbing 
company  for  its  own  production  process. 
Freda  required  the  third  company  to 
purchase  the  block.  The  block  had  been 
sent  to  this  company  for  conversion  into 
slabs  for  Freda's  use.  As  the  the  slabs 
were  found  to  be  unsatisfactory,  Freda 
billed  the  slabbing  company  the  cost  of 
the  block  plus  a  profit 

DOC  Position:  The  Department 
analyzed  the  block  and  slab  prices  paid 
by  Freda  to  Campolonghi  and  compared 
these  to  invoice  prices  of  the  same  type 
and  size  of  product  purchased  from 
unrelated  companies.  We  found  that 
unrelated  companies  charged  a  higher 
price.  Therefore,  in  accordance  with 
section  773(e)(2),  the  Department 
increased  Freda's  material  costs  by  the 
difference  between  the  invoice  prices 
between  Freda  and  Campolonghi  and 
the  invoice  prices  for  the  same  material 
for  transactions  between  unrelated 
companies,  when  exact  comparisons 
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could  be  made.  The  Department  used  an 
average  of  these  comparisons  to 
increase  material  costs  for  the  granite 
types  for  which  an  exact  comparison 
could  not  be  found. 

The  details  of  the  purchase  of  the 
block  and  its  resale  one  month  later 
were  not  provided  to  the  Department 
during  Verification  and,  therefore,  could 
not  be  verified. 

Comment  35:  Petitioner  argues  that 
constructed  values  for  a  significant 
number  of  projects  were  calculated 
erroneously,  because  Freda  reported  the 
cost  of  granite  blocks  from  related 
companies  rather  than  the  cost  of 
finished  slabs  purchased  from  unrelated 
companies. 

DOC  Position:  The  Department 
revised  the  material  costs  to  reflect 
arm's  length  transaction  prices  using  the 
slabs  that  had  been  purchased  and  used 
for  the  projects  instead  of  the  granite 
blocks  which  had  not  actually  been 
sawn  and  finished  by  the  company  for 
the  projects. 

Comment  36:  Petitioner  argues  that 
Freda  stated  that  its  block  vendor 
credits  Freda's  account  for  broken, 
defective,  or  otherwise  unusable  slabs. 
Freda,  however,  provided  no 
documentation  to  support  this 
statement.  The  petitioner  further  states 
that  undocumented  comments  by  a 
respondent  should  not  be  considered 
verified  information  or  relied  upon  for 
the  final  determination,  and  that  the 
sawing  waste  factor  of  respondent 
should  be  discarded  or  at  least 
increased  for  the  broken,  defective  or 
unsuable  slabs. 

DOC  Position:  The  Department  used 
the  actual  verified  slab  waste  for  those 
specific  granite  types  used  in  the 
projects  under  investigation  fw  its  final 
determination. 

Comment  37:  Petitioner  argues  that 
the  Department  verified  the  polishing 
costs  for  only  one  type  of  granite  and, 
therefore,  the  unverified  nature  of 
Freda's  other  cost  of  production  requires 
that  the  overall  cost  of  production  be 
determined  by  using  petitioner's 
information  as  the  best  information 
available. 

DOC  Position:  When  all  or  some 
elements  of  specific  types  of  reported 
costs  could  not  be  verified,  the 
Department  made  adjustments  based  on 
information  developed  at  verification. 
However,  these  adjustments  were 
confined  to  limited  areas.  Therefore,  the 
Department  accepted  the  remainder  of 
Freda's  response  which  could  be 
verified. 

Comment  38:  Petitioner  states  that  the 
Department's  verification  report  shows 
that  the  dimensioning  waste  factor  used 
by  Freda  is  incorrect.  The  petitioner 


further  states  that  the  verification  report 
indicated  that  the  amount  calculated  by 
respondent  at  verification  must  be 
increased  by  netting  the  beginning  cut- 
to-size  granite  inventory  against  net 
granite  output  The  report  then  states 
that  the  respondent  did  not  make  such 
beginning  cut-to-size  inventory  figures 
available  to  the  Departmoit  at 
verification.  Petitioner  states  that  this 
refusal  to  cooperate  with  the 
Department's  verifiers  must  lead  the 
Department  to  discard  the  figures 
provided  by  respondent. 

Freda  argues  that  the  opening  cut-to- 
size  slab  inventory  for  1987  was  not 
included  in  its  waste  calculations 
because  the  inventory  included  none  of 
the  granite  types  subject  to  the 
investigation.  Moreover,  the  opening 
inventory  was  not  provided  to  the 
Department  during  verification  because 
it  was  not  requested  by  the  Department 
at  that  time.  Respondent  farther  states 
that  Freda  personnel  were  cooperative 
with  Department  personnel  and  were 
willing  to  answer  questions  and 
recalculate  or  revise  certain  date  as 
requested  by  the  Department  during  the 
verification  process. 

DOCPoBition:  The  Department 
requested  that  Freda  provide  ite 
dimensioning  waste  oslculation  during 
verification.  Beginning  inventory  is  one 
of  the  factors  which  must  be  considered 
for  this  calculation.  Therefore,  the 
company  should  have  provided  this 
information  to  the  Department  during 
verification.  Since  Freda  did  not  do  so, 
the  Department  had  to  rely  on  a  BIA 
number  for  this  component. 

As  BIA.  the  Department  derived  a 
dimensioning  waste  factor  by 
calculating  "beginning  inventory"  based 
on  the  company's  financial  statements. 
After  adjusting  the  waste  factor  for  the 
beginning  inventory,  the  Department 
applied  the  company's  dimensioning 
waste  factors  to  the  company's  costo. 

Constructed  Value/Ckist  Comments — 
Formal  and  Northern  Granites 

Comment  39:  The  petitioner  alleges 
that  material  costs  were  not  verified  for 
Formal  and  Northern  Granites  because 
the  companies  could  not  trace  raw 
granite  blocks  from  purchase  to  the 
completion  of  cut-to-size  projects  and 
certain  critical  documentation,  such  as 
invoices  and  ending  inventory,  were  not 
provided.  Therefore,  the  material  costs 
were  not  verified  and  the  Department 
should  use  "best  information." 

DOC  Position:  The  Department 
performed  various  verification 
procedures  to  determine  whether  all 
materials  used  for  a  project  were 
included  in  the  cost  of  production.  The 
Department  inspected  the  official  "block 


purchased  book",  which  the  company  is 
required  to  maintain  for  the  Italy  Tax 
Authority,  and  traced  actual  invoices  of 
the  fabricators  from  cut-to-size  pieces  to 
slabs  and  blocks  for  the  projects.  The 
Department  concluded  that  all  material 
costs  were  included  in  the  projecte 
reviewed. 

Comment  40:  The  petitioner  contends 
that  movement  expenses  related  to 
bringing  the  blodc  to  the  company  and 
exchange  gains  and  losses  of  the 
company  ^ould  be  included  in 
fabrication  expenses  for  cut-to-size 
granite  and  for  slabs. 

DOC  Position:  The  movement 
expenses  related  to  bringing  the  block  to 
the  company  were  included  as  material 
coste  since  they  were  incurred  in  order 
to  make  the  material  available  for  use  in 
production.  These  were  appropriately 
classified  as  material  costo. 

The  exchange  gains  and  losses  related 
to  material  pivchases  could  not  be 
segregated  from  the  company's  overall 
exchange  gains  and  losses.  However, 
the  net  amount  was  so  insignificant  as 
not  to  have  an  effect  on  the  cost  of 
materials. 

Comment  41:  Petitioner  argues  that 
since  the  cost  of  production  of  Northern 
Granites  was  hi^er  than  the  prices 
charged  by  unrelated  contractors  for 
sawing  block,  the  actual  costo  should  be 
used. 

DOC  Position:  In  calculating 
constructed  value  for  cut-to-size 
projects,  the  Department  used  the 
invoice  prices  between  Formal  and 
Northern  Granites  (Formai's  related 
company]  for  sawing  performed  by 
Northern  Granites,  pursuant  to  section 
773(e)(2),  since  these  prices  were 
comparable  to  prices  paid  to  unrelated 
companies.  For  cost  of  production 
ptuposes,  the  Department  used 
respondent's  submission  which  was 
based  on  transfer  price,  since  transfer 
price  was  equivalent  to  cost. 

Comment  42:  Petitioner  states  that 
there  is  no  evidence  on  the  record  that 
Formai's  and  Northern  Granite's  selling, 
general  and  administrative  expenses 
were  satisfactorily  verified. 

DOC  Position:  "The  information 
presented  in  Formai's  response  was 
reconciled  to  the  underiying  records  of 
both  companies.  However,  certain  costo 
included  in  the  cost  of  manufacturing, 
which  was  the  basis  used  to  allocate  the 
G&A  expenses,  were  misclassified  by 
Formal.  Therefore,  the  Department 
adjusted  the  calculation  by  reclassifying 
these  expenses. 

Comment  43:  The  petitioner  claims 
that  the  project  included  in  Formai's 
response,  which  was  not  completed  by 
November  30, 1987,  should  not  be 
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excluded  because  the  Department  is  not 
reviewing  sixty  percent  of  respondents' 
U.S.  exporto  during  the  period  of 
investigation. 

DOC  Position:  As  explained  in 
response  to  comment  9,  the  Department 
obtained  information  on  60  percent  of 
the  sales  completed  during  the  POL  In 
our  view,  this  information  is  sufficient  to 
determine  whether  Italian  granite  is 
being,  or  is  likely  to  be,  sold  at  less  than 
fair  value.  Therefore,  we  have  not 
considered  this  additional  sale  by 
Formal. 

Constnictod  Valne/Ceet  CoraBMnto  for 
Euromarbta 

Comment  44:  Petitioner  contends  that 
for  the  final  determination,  the 
Department  should  not  rely  on  any  data 
submitted  by  Euromarble,  but  should 
rely  on  the  BIA.  Petitioner  bases  this 
contention  on  the  belief  that  Eimimarble 
failed  to  establish  tiie  reliability  and 
credibility  of  ito  data  during  verification. 
Altiiou^  Euromarble  resubmitted  its 
data,  correcting  the  specific  nimdbers 
verified  by  the  Department  the 
Department  should  not  assume  that 
unverified  information  resubmitted  by 
the  respondent  is  correct. 

DOC  Position:  The  Department 
verified  the  actual  costo  incurred  by 
Euromart)le  for  purposes  of  the  final 
determination.  'The  Department  did  not 
use  the  unverified  information  submitted 
by  die  respondent 

Comment  45:  Petitioner  contends  that 
Euromarble  initially  failed  to  submit  all 
of  the  costs  incorred  under  factory 
overhead  and  general  expenses  for  the 
granite  under  investigation.  The 
corrected  figures  slumld  be  used  in  the 
final  determination,  if  the  Department 
does  not  rely  on  the  best  information 
available,  as  petitioner  insisto. 

Respondent  contends  that  Euromarble 
does  not  engage  in  drafting  of  any  kind 
either  before  or  after  a  U.S.  sale  is  made. 
Since  EtotmaiMe  revised  overhead 
costs  and  general  expenses  during  the 
verification,  the  Department  should  use 
these  verified  expenses. 

DOC  Position:  Neither  Euromarble's 
submission  nor  ito  revised  calculations 
included  certain  factory  overhead 
expenses,  such  as  rent  and  other 
industrial  costo.  Therefore,  tfie 
Department  included  these  amounto 
which  it  obtained  during  tiie  course  of 
verification  and  allocated  these 
expenses  based  on  the  "cost  of  sales"  in 
1987. 

Comment  40:  Petitioner  contends  that 
all  companies  incur  a  certain  amount  of 
additional  waste  at  the  slabbing  stage 
due  to  breakage,  slabs  cuto  whose 
veining  makes  tiiem  second  quality 
slabs,  and  other  factors.  This  additional 


waste  most  be  accounted  for  in  the  final 
determination,  since  none  of  this 
additional  waste  is  accounted  for  by 
respondent's  th^bretical  waste  figure. 
Respondent  contends  that  the 
Department  scrutinized  Euromarble's 
slabbing  production  data  and  reviewed 
infomfation  showing  that  sawing  waste 
figures  used  by  Euromarble  were 
reasonable  and  accurate. 

DOC  Position:  The  Department 
examined  actual  slabbiiv;  waste  for  six 
different  types  of  granite  during  the 
verification  and  reviewed  actual 
slabbing  waste  for  some  cut-to-size 
projects.  Based  on  this  analysis,  the 
average  waste  factor  used  by  the 
respondent  was  confirmed. 

Comment  47:  Petitioner  contends  tiiat 
the  dimensioaing  waste  percentages 
examined  by  the  Department  are  not 
necessarily  indicative  of  the  percentages 
experienced  on  projecto  other  than  the 
two  projecto  examined  at  verification. 
Therefore,  if  the  Department  uses  the 
dimensioaing  waste  factor  submitted  by 
the  respondent  at  a  minimum,  the 
Department  should  use  the  highest 
percentage  of  dimensioning  waste  factor 
submitted  by  tiie  respondent 

Euromarlile  contends  that  the  waste 
figures  used  in  tiie  submission  were 
conservative  and  reasonable,  as  the 
sample  transactions  that  the  Department 
examined  during  verification 
demonstrated. 

DOC  Position:  The  Department's 
analysis  of  dimensional  cutting  waste, 
during  and  subsequent  to  verification, 
reflected  a  higher  overall  dimensioning 
waste  than  the  estimated  average  used 
by  the  respondent  in  ito  submissions. 
Therefore,  a  revised  wei^ted-average 
waste  factor  was  used  for  the  final 
determination. 

Comment  48:  Petitioner  contends  that 
Euromarble's  claim  for  a  reduction  in  ito 
costs,  based  on  ito  related  company 
overchaiging  for  sawing  three 
centimeter  ^ck  slabs  for  one  type  of 
granite,  should  not  be  accepted.  There  is 
no  indication  in  the  verification  report 
whether  the  revised  price  for  this 
sawing  was  a  reasonable  market  value. 

Respondent  contends  that  the  revised 
price,  in  fact  reflected  maricet  prices  as 
demonstrated  to  the  D^artment  during 
verification. 

DOC  Positkm:  The  Department 
verified  the  amount  claimed  through  the 
published  price  list  for  the 
subcontracting  service  and  tiwn 
compared  this  amount  to  other  invoices 
for  the  same  or  similar  service.  After 
this  analysis,  the  Department  concluded 
that  the  amount  was  actually  higher 
than  the  price  that  should  have  been 
charged  and,  therefore,  accepted 
Euromarble's  claim. 


CoBstruded  Vadoe/Gost  Commento  for 
Savema 

Comment  49:  The  petitioner  argues 
that  the  Department  should  not  use 
Savema 's  theoretical  sawing  waste 
figures  to  determine  the  amount  of  cubic 
meter  raw  block  which  was  necessary 
to  produce  a  square  meter  of  finished 
granite,  because  such  information  was 
not  verified.  Instead  the  petitioner's 
infbnoation  or  the  average  sawing 
waste  for  the  three  granite  types  whid 
were  verified  should  be  used. 

The  respondent  aigues  that  the 
slabbing  waste  used  in  the  submission 
was  not  theoretical.  The  amount  used  in 
the  response,  the  company  claims,  was 
the  average  satving  waste  rounded  to 
the  nearest  tenth  of  a  centimeter  and 
that  this  sawing  waste  was  tested  at 
verification  by  a  physical  measurement 
Therefore,  the  submission  should  be 
used. 

DOC  Position:  The  Department 
calculated  the  slabbing  waste  for  three 
granite  types  from  doomientation 
provided  by  the  company  during 
verifKation  and  adiusted  the  material 
cost  for  those  projeicto  which  used  the 
granite  types.  The  slabbing  waste  far  all 
three  types,  which  accounted  for  a 
substantial  amount  of  the  granite  used 
in  the  projecto  under  investigation,  were 
higher  tiian  the  slabbing  waste  reported 
in  the  submission.  The  Department 
therefore,  used  a  weighted-average 
slabbing  waste  based  on  these  granite 
types. 

Comment  50:  The  petitioner  claims 
that  the  Department  should  account  for 
the  exchange  losses  in  the  material  costo 
calculations. 

DOC  Position:  The  exchange  losses 
related  to  material  purchases  were  so 
insignificant  that  there  was  no  effect  on 
the  costo  of  the  matnials. 

Comment  51:  The  petitioner  claims 
that  the  verification  report  does  not 
state  whether  the  sawing  services, 
finishing,  dimensioning,  dimensioning 
waste  and  snboontract  labor  were 
successfully  verified. 

DOC  Position:  During  verification  the 
Department  did  not  note  any 
methodological  questions  or  issues 
related  to  the  reconciliation  of  the 
information  presented  in  the  response 
witfi  *he  data  maintained  in  the  books  of 
the  company  in  ito  ordinary  course  of 
business.  The  dimensioning  waste  for 
the  granite  types  verified  by  the 
Department  confirmed  die  average 
dimensioning  waste  used  by  the 
respondent 

Comment  52:  The  petitioner  argues 
that  in  some  cases,  the  allocation 
method  used  to  attribute  factory 
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overhead  to  different  departments  bore 
no  relationship  to  the  use  of  the  costs. 

DOC  Position:  The  Department  tested 
the  allocation  of  overhead  using  a 
method  which  appeared  to  be  more 
reflective  of  the  actual  usage  of  specific 
overhead  costs  and  found  that  this 
method  did  not  yield  a  different  result  in 
the  method  used  by  the  respondent. 

Comment  S3:  The  petitioner  claims 
that  certain  technical  expenses,  such  as 
drafting  shop  tickets  and  other  services, 
should  be  project-related  and  should, 
therefore,  be  included  in  the  cost  of 
manufacturing,  rather  than  general 
expenses.  Since  Savema  could  not 
identify  these  services  with  a  project, 
the  full  amount  should  be  included  and 
allocated  to  the  projects.  Savema 
contends  that  the  expenses  recorded  are 
properly  classified  as  general  expenses, 
because: 

(1)  Technical  services  and 
administrative  functions  are  performed 
by  an  unreleated  company  which  billed 
for  both  of  these  services  in  one  amount 
not  segregated  as  to  the  administrative 
or  to  the  technical  services; 

(2)  The  company  pays  an  even,  fixed 
administrative  fee:  and 

(3)  Certain  drafting  costs  are  related 
to  bids,  not  specific  projects. 

DOC  Position:  The  Department  did 
not  revise  the  respondent's  submission 
since  the  amount  of  technical  services 
which  were  related  to  a  specific  project 
and  which  would  have  been  considered 
part  of  the  cost  of  manufacturing,  could 
not  be  determined. 

Constructed  Value/Coat  Commanto  for 
Pisani 

Comment  54:  Respondent  claims  that 
some  of  the  deficiencies  noted  during 
verification  related  to  the  dimensioning 
waste  are  insignificant  and  other 
statements  are  in  error.  For  example, 
although  the  Department  states  that 
there  are  no  sales  made  from 
miscellaneous  inventory,  the  company 
did,  in  fact,  make  some  sales.  Also, 
according  to  the  information  attributed 
to  one  project,  the  full  amotmt  of  the 
block  used  in  that  project  should  not  be 
attributed  to  the  project  since,  in  fact, 
the  block  was  defective. 

DOC  Position:  The  Department's 
verification  report  summarizes  the 
information  obtained  during  verification. 
Although  there  may  be  additional  facts 
related  to  some  of  the  statements  made 
in  the  report,  the  company  did  not 
provide  such  information  during 
verification  nor  documentation  to 
support  such  statements.  Therefore,  any 
information  submitted  is  untimely.  We 
base  our  final  determination  on  verified 
information. 


Comment  55:  The  petitioner  argues 
that,  since  the  slabbing  waste  could  not 
be  verified  for  Pisani,  the  Department 
should  use  the  total  waste  for  the  two 
granite  types  which  were  obtained 
during  verification. 

DOC  Position:  Because  the 
Department  could  not  verify  that  the 
total  output  of  slabs  from  the  sawing 
process  were  usable  slabs  for  the  cut-to- 
size  projects,  the  Department  had  to 
resort  to  best  information  available.  As 
BIA,  the  Department  based  the  slabbing 
waste  on  the  overall  waste  for  the  two 
granite  types  reviewed  during 
verification  and  a  third  type  analyzed 
subsequent  to  verification.  The 
Department  deducted  the  dimensioning 
waste  from  the  overall  waste  to 
calculate  a  "best  information"  amount 
for  slabbing  waste. 

Comment  56:  The  petitioner  claims 
that  the  Department  should  use  the 
actual  lease  expense  reported  on  the 
company's  financial  statements,  not  the 
imputed  amount  which  the  company 
calculated  for  its  submission. 

DOC  Position:  The  Department  agrees 
with  the  petitioner  and  has  included  the 
amount  for  the  lease  reported  on  the 
company's  financial  statements. 

Comment  57:  The  petitioner  argues 
that  the  costs  for  production 
consultants,  drafting,  architectural 
consulting,  qualify  control  inspection, 
and  the  salaries  and  termination  pay  for 
the  production  manager,  project 
manager,  and  draftsman,  should  be 
included  in  the  cost  of  manufacturing, 
because  these  costs  are  related  to 
manufacturing. 

DOC  Position:  The  Department  agrees 
with  the  petitioner  and  has  reclassified 
these  expenses  as  part  of  the  costs  of 
manufacturing. 

Comment  58:  The  petitioner  argues 
that  the  Department  should  not  accept 
the  unverified  sawing  invoice  charges  as 
evidence  that  related  companies  charge 
the  same  prices  as  unrelated  companies. 
The  Department  must  use  "best 
information  available"  based  on  the 
petitioner's  information. 

DOC  Position:  The  Department 
reviewed  the  invoice  in  question  and 
has  no  basis  to  believe  that  it  is  not  an 
invoice  from  an  unrelated  party. 
Therefore,  the  Department  used  this 
invoice  to  adjust  Pisani's  fabrication 
costs  in  accordance  with  section 
773(e)(2)  of  the  Act. 

Comment  59:  The  petitioner  argues 
that  the  Department  should  use  the 
highest  price  for  Pisani's  block 
purchases  of  Balmoral  Red  since  the 
company  could  not  identify  the  blodc 
used  in  the  project  under  investigation. 

The  respondent  contends  that  it  told 
the  Department  during  verification  that 


the  lower-priced  blocks  were  used  for 
the  project. 

rioC  Position:  Since  the  specific  block 
used  in  the  project  could  not  be 
determined  from  the  company's  records, 
the  average  prices  for  purchases  of 
blocks  of  Balmoral  Red  were  used. 

Comment  60:  The  petitioner  contends 
that  Pisani's  sawing  costs  should  take 
into  account  the  additional  amounts 
charged  by  its  subcontractor.  Therefore, 
the  sawing  costs  should  be  increased  by 
the  amount  of  the  subcontractor's 
charge. 

The  respondent  argues  that  the 
material  costs  were  based  on  list  price 
and  that,  in  addition  to  these  charges, 
discounts  were  also  received. 

DOC  Position:  The  Department  agrees 
that  the  additional  charges  reflected  on 
the  invoices  for  sawing  costs  should  be 
included  when  determining  the  total 
costs  for  these  services.  The  company 
did  not  provide  invoices  or  other 
evidence  reflecting  the  discounts  during 
verification. 

Comment  61:  The  petitioner  claims 
that  the  Department  should  not  reduce 
the  costs  of  slabs  for  reimbursements  for 
defective  slabs  because  there  is  no 
evidence  on  the  record  which  supports 
respondent's  claim. 

DOC  Position:  The  Department  did 
not  make  an  adjustment  for 
reimbursement  for  defective  slabs 
because  the  respondent  did  not  provide 
support  for  the  statement. 

Comment  62:  The  petitioner  states 
that,  unless  the  Department  has  verified 
that  Pisani  pays  no  transportation  costs 
from  the  non-Italian  quarry  to  Italy,  it 
should  attribute  to  Pisani's  purchases  of 
raw  granite  block  the  highest 
transportation  expenses  incurred  by 
another  respondent  to  ensure  that  all 
costs  have  been  included  in  the 
constructed  value. 

The  respondent  claims  that  all  of  its 
purchases  are  from  granite  trading 
companies  with  offices  located  in  the 
Carrara  area  and,  therefore, 
transportation  cost  should  be  the  same. 

DOC  Position:  The  Department  could 
not  verify  the  transportation  cost  which 
Pisani  submitted  in  its  questionnaire 
response.  Therefore,  as  best  information 
available,  the  Department  used  the 
amount  of  transportation  costs  reflected 
in  Pisani's  financial  statements  and 
allocated  this  amount  to  each  project 
based  on  its  cost  of  manufacturing. 

Other  Comments 

Comment  63:  An  interested  party 
argues  that  if  contracts  negotiated  by 
importers  prior  to  the  time  of  the 
Department's  (neliminary  determination 
are  not  exempted  from  the  suspension  of 


liquidation  order,  material  injury  will  be 
caused  these  parties. 

DOC  Position:  Section  733(dK2)  of  the 
Act  19  U.S.C  lQ73b(d)(2),  requires  the 
posting  of  a  cash  deposit,  bond,  or  other 
securify  for  each  entry  subject  to  dw 
Department's  suspension  of  liquidation 
order.  The  Act  does  not  allow  the 
Department  to  make  this  sort  of 
exception  for  merchandise  subject  to  the 
investigation. 

Continuation  of  Suspension  of 
liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  granite  products 
from  Italy  for  all  manufacturers/ 
producers/exporters,  with  the  exception 
of  Formai,  Henraux  and  Savema,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  note  in  the 
Federal  Register.  For  Formai  &  Mariani 
S.r.l.  and  its  related  company.  Northern 
Granites  Sj'.I.,  Henraux  S.p.A  and 
Savema  S.p.A.,  liquidation  is  not 
suspended.  For  the  remaining  firms,  the 
Customs  Service  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  equal  to 
the  estimated  amounts  by  which  the 
foreign  market  value  of  the  merchandise 
subject  to  this  investigatioa  exceeds  the 
United  States  price  as  shown  below. 
This  suspension  will  remain  in  effect 
until  further  notice.  The  weighted- 
average  margins  are  as  follows: 


Margin 

Msfxitocdiror/pfotfaoof/SKpoftor 

percenl- 

•O* 

CampotonoN  Italia  SftA.  and  its  raiaied 

M«mi  S.p.A. ._ _ _ 

1.54 

EuroawrUa  &|»A 

1.02 

F.  1li  GuBRta  Sp.A 

2S34 

Form^  &  Mariani  S.r.1.  and  ita  raMad 

company.  Northern  GrarMaa  &r.1 

0.21 

Henraux  S.pA  _ _ ... 

0.09 

4.93 

Savema  S^xA. 

OJX) 

AMoltort.- 

*M 

With  respect  to  all  companies  except 
Formai  &  Mariani  S.r.l,  and  its  related 
company.  Northern  Granites  S.r.l.,  and 
Henraux  S.p.A.,  the  cash  deposit  or 
bonding  rale  established  in  the 
preliminary  antidumping  dufy 
determination  shall  remain  in  effect  with 
respect  to  entries  or  withdrawals  from 
warehouse  made  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
With  respect  to  Formai  &  Mariani  S.r.l., 
and  its  related  company  Northern 
Granites  S.r.l.,  and  Henraux  S.p.A.,  any 
bond  of  other  security  ordered  in  its 


preliminary  antidumping  dufy 
determination  are  hereby  released  or 
refunded. 

ITC  NotifiGatioD 

In  accordance  with  section  7359(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  However,  if  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  dufy  order  on  certain 
granite  products  form  Italy,  entered,  or 
withdrawn  from  warehouse,  for 
consimiption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  meirket  value  exceeds 
the  United  States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 
July  13, 1988. 
Ian  W.  Man. 

Assistant  Secretary  for  Import 
Administntioa. 

[FR  Do&  SS-16213  Filed  7-16-88;  6.-4S  am] 
aaUNO  CODE  3SHH>S-« 

[C-47S-7021 

Final  Ilsg1l<  s  Countervailing  Duty 
DeteminaHonj  Certain  GiranNe 
Products  From  Italy 

AOENCV:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
ACnON:  Notice. 

summary:  We  determine  that  de 
minimis  oountetvailable  benefits  are 
being  provided  to  manufacturers, 
producers  or  exporters  in  Italy  of  certain 
granite  products  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice.  Since  the  estimated  net  subsidy 
is  either  de  minimis  or  zero  for  all 
manufacturers,  producers  or  exporters 
in  Italy  of  certain  granite  products,  our 
determination  is  negative. 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination. 
EFFECTIVE  DATE!  July  19, 1968. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Linscott,  Lori  Cooper  or  Barbara 
Tillman,  Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  2023a 
telephone:  (202)  377-8330.  377-8320  or 
377-2438. 


SUPPLEMENTARY  MFORMATION: 
Final  Determination 

Based  on  our  investigation,  we 
determine  that  de  minimis 
countervailable  benefits  are  being 
provided  to  manufacturers,  producers  or 
exporters  in  Italy  of  certain  granite 
products.  For  purposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  subsidies: 

•  Preferential  Transportation  Rates 

•  Interest  Rebates  on  Conversion 
Loans  from  the  European  Coal  and  Steel 
Community  (ECSC) 

•  Reductions  in  Social  Securify 
Payments  for  Companies  Located  in  the 
Mezzqgiomo 

•  Tax  Concessions  under  Law  614. 
We  determine  die  estimated  net 

subpidy  under  these  programs  to  be  de 
minimis  at  zero  for  all  manufacturers, 
producers  or  exporters  in  Italy  of  certain 
granite  products. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  [Preliminary 

Negative  Countervailing  Duty 
Determination:  Certain  Granite 
Products  from  Italy  (52  FR  48732, 
December  24, 1987)]  [Certain  Granite), 
the  following  events  have  occurred.  On 
December  30, 1987,  petitioner  requested 
an  extension  of  the  final  determination 
to  correspond  with  the  final 
determination  in  the  concurrent 
antidumping  dufy  investigation  of 
certain  granite  products  from  Italy.  On 
January  28. 1968,  we  published  the 
extension  notice  (53  FR  2521).  On  March 
2, 1988,  respondents  requested  a 
postponement  of  tfie  final  antidumping 
duty  determination  from  May  9, 1988,  to 
June  20, 1968.  On  March  15, 1988,  we 
published  a  postponement  notice  (53  FR 
8479.  March  IS,  1968).  On  June  2, 1988, 
respondents  requested  another 
postponement  of  the  final  detennination 
in  the  antidumping  dufy  investigation  to 
July  13, 1988.  Tliis  postponement  notice 
was  published  on  June  15, 1988  (53  FR 
22369). 

The  Government  of  Italy  (GOI)  and 
respondent  companies  submitted 
supplemental  questionnaire  responses 
on  the  following  dales:  January  28,  29, 
February  1.  2,  and  March  29. 1988. 

From  April  5  to  May  2. 1988,  we 
conducted  verification  in  Italy  of  the 
questionnaire  responses  of  the  GOI  and 
the  following  respondent  companies: 
Campolonghi  and  related  companies 
Freda  and  Olympia  Marmi,  Euromarble, 
Henraux  and  related  company  Giuseppe 
Furrer,  Pisani,  Fratelli  Guarda,  Bonotti. 
Antolini  LuigL  Granitex,  Mai:graf. 
Marcolini  Marmi  and  Cremar. 
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Amended  responses  based  on 
information  reviewed  at  verification 
were  submitted  by  the  GOI  on  May  19, 
1988,  and  by  the  respondent  companies 
on  June  15  and  16, 1988.  None  of  the 
interested  parties  requested  a  public 
hearing;  however,  initial  case  briefs 
were  Hied  by  petitioner,  respondent 
companies  and  the  GOI  on  June  2, 1968. 
The  parties  filed  rebuttal  brieb  on  June 
10.  Comments  on  verification  were  filed 
by  the  GOI  on  June  13, 1988.  Petitioner 
nied  its  rebuttal  to  the  GOI's  verification 
comments  on  July  7, 1966. 

On  May  31, 1968,  we  served  a 
supplemental  questionnaire  on  the 
Commission  of  the  European 
Communities  (EC),  the  GOI  and  the 
respondent  compuiies  concerning  EC- 
sourced  loan  programs.  We  received 
responses  on  June  14  and  15. 1688,  and 
we  conducted  verification  of  the  EC 
response  from  June  29  to  July  1, 1968,  in 
Luxembourg.  We  received  initial  briefs 
on  the  EC  verification  on  July  7, 1688, 
and  reply  briefs  on  July  8, 1968,  bom 
petitioner  and  respondents.  The 
Commission  of  the  EC  submitted  factual 
corrections  to  the  EC  verification  report 
on  July  7, 1986. 

Scope  of  InvestigattoD 

The  products  covered  by  this 
investigation  are  certain  granite 
products  from  Italy.  Certain  granite 
products  are  %  inch  (1  cm)  to  2Vi  inches 
(6.34  cm)  in  thickness  and  include  the 
following:  Rough-sawed  granite  slabs; 
face-finished  granite  slabs;  and  finished 
dimensional  granite  including,  but  not 
limited  to,  building  fac^  flooring,  wall 
and  floor  tiles,  paving,  and  crypt  fitmts. 
Certain  granite  products  do  not  include 
monumental  stones,  crushed  granite,  or 
curbing.  Certain  granite  products  are 
currently  classified  under  TSl^A  item 
number  513.7400  and  under  HS  item 
numbers  251&12.0a  6602.234)0  and 
6602.93.0a 

ExchisJon  Requests 

As  discussed  in  Certain  Granite,  the 
largest  companies  comprising  60  percent 
of  the  value  of  exports  of  the  subject 
merchandise  to  the  United  States  in  1988 
(our  review  period)  requested  exclusion 
fi*om  any  possible  countervailing  duty 
order  which  might  result  from  this 
investigation,  claiming  not  to  have 
benefitted  from  countervailable 
subsidies.  Following  our  standard 
practice,  we  required  the  GOI  to  certify 
that  those  companies  requesting 
exclusion  either  did  not  use  any  of  the 
programs  under  investigation  or 
received  only  de  minimis  benefits  under 
these  programs.  Based  on  the  responses 
and  the  government's  certification,  we 
preliminarily  determined  that  those 


companies  producing  and  exporting  the 
subject  menchandise  which  requested 
exclusion  would  have  qualified  for 
exclusion  from  any  eventual 
countervailing  duty  order.  However, 
since  we  preliminarily  determined  that 
manufacturers  and  exporters  of  Italian 
granite  do  not  receive  subsidies,  based 
on  the  responses  of  firms  not  requesting 
exclusion,  we  did  not  need  to  reach  the 
issue  of  exclusion. 

While  verifying  the  GOI's  responses, 
we  also  verified  the  government's 
certification  of  the  exclusion  requests. 
We  vnrified  that  the  certification  was 
essentially  accurate  in  all  respects  and 
that  the  government  correctly  certified 
that  no  exclusion  company  received 
benefits  that  were  cumulativefy  above 
de  minimis.  During  this  verification  and 
the  verification  of  the  responses  of  the 
companies  requesting  exclusion,  we 
discovered  a  few  minor  discrepancies 
which  are  described  in  the  verification 
report.  However,  these  discrepancies  in 
the  government  certification  were 
insi^iificant  in  natiue  and  were  not 
sufficient  to  raise  any  company 
requesting  exclusion  above  the  de 
minimis  level.  Accordingly,  we  would 
determine  that  those  companies  that 
requested  exclusion  and  are  producers 
and  exporters  of  the  subject 
merchandise  would  qualify  for 
exclusion.  However,  we  find  that  the 
situation  here  is  identical  to  that  in  our 
preliminary  determination.  Because  the 
estimated  net  subsidy  for  respondent 
companies  that  did  not  request 
exclusion  is  de  minimis,  no  final  order 
will  be  issued  and  the  exclusion 
provision  does  not  apply. 

Anafysls  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidization  is  calendar 
year  1966  (the  review  period),  which 
corresponds  to  the  fiscal  year  of  all  but 
one  of  the  respondent  companies. 

At  the  outset  of  this  investigatiott.  the 
GOI  identified  the  largest  producers  and 
exporters  of  certain  granite  products 
that  accounted  for  at  least  60  percent  of 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  review 
period.  These  companies  subsequentfy 
requested  exclusion  and  the  government 
certified  these  exclusion  requests.  We 
then  informed  the  GOI  that,  by 
requesting  exclusion,  these  companies 
had  set  themselves  on  a  separate 
investigative  trade  necessitating  our 
choosing  a  new  representative  group  of 
companies  consisting  of  the  largest 
producers  and  exporters  accounting  for 
60  percent  of  the  remaining  pool  of 
exports  to  the  United  States.  In 
response,  the  GOI  identified  twelve 


additional  companies,  and  we  sent 
questionnaires  to  ten  of  these 
compcuiies. 

In  countervailing  dufy  investigations, 
it  is  our  practice  to  calculate  a  country- 
wide rate  which  is  an  average  rate  for 
all  companies  whose  individual  rates  for 
all  countervailable  programs  combined 
are  neither  de  minimis  nor  significantly 
difiierent  from  rates  for  other  companies. 
Since  no  respondent  company's 
individual  rate  is  above  de  minimis,  we 
have  not  calculated  country-wide  rates 
for  those  programs  determined  to  be 
countervailable. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verification,  and  written 
comments  bx>m  respondents  and 
petitioner,  we  determine  tfie  following: 

1.  Programs  Diikii  iiiinoo  To  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers  or 
exporters  in  Itafy  of  certain  granite 
products  under  die  following  programs: 

A.  Preferential  Transportation  Rates 

Petitioner  alleges  that  manufacturers, 
producers  and  exporters  of  certain 
granite  products  in  Italy  receive 
preferential  transportation  rates  bom 
Ferrovie  dello  State  (the  Italian  state 
railway  system). 

The  provisions  set  forth  In  Article  19 
of  Law  687  establish  reduced  rail  rates 
for  raw  mineral  substances  produced 
and  processed  in  the  Italian  islands. 
There  are  two  levels  of  incentives 
available  under  Article  19:  For  raw 
mineral  substances  mined  or  extracted 
in  the  Italian  islands,  the  normal  tariff 
rates  are  reduced  by  30  percent;  for  the 
same  substances  that  are  further 
processed  on  the  islands,  the  rates  are 
reduced  by  60  percent. 

According  to  the  text  of  Law  887,  raw 
mineral  sulMtances  are  the  only 
products  eligible  for  preferential  rail 
rates.  However,  it  does  not  specify  a  list 
of  qualifying  raw  mineral  substances 
and  we  could  verify  only  that  oil.  clay, 
marble  and  granite,  among  other 
substances,  are  included  within  the 
definition  of  raw  mineral  substances. 

The  normal  railway  rates  to  which  the 
reductions  are  applied  are  calculated 
based  on  the  weight,  distance,  and  tariff 
classification  of  the  shipped  |Ht)ducts. 
For  shipments  fit>m  the  islands,  the 
calculation  includes  the  distance 
covered  by  the  state-run  ferries,  which 
are  used  to  transport  the  rail  cars  across 
the  water.  The  reiductions  are 
automatically  applied  to  qualifying 
shipments  of  raw  mineral  substances  by 
state  rail  officials. 
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In  our  preliminary  determination  we 
stated  that,  based  on  information 
submitted  to  the  Department  by  the  GOI 
and  respondent  companies,  none  of  the 
respondent  companies  received  benefits 
under  this  program.  However,  at  the 
company  verifications  and  after  the 
government  verification,  we  were 
informed  for  the  first  time  that,  during 
the  review  period,  three  respondent 
companies  received  30  percent 
discounts  bova.  Ferrovie  dello  Stato  for 
rail  shipments  of  granite  blocks  from 
Sardinia  to  the  Italian  mainland. 

No  information  provided  to  us  during 
verification  indicated  what  industries,  in 
fact,  ship  qualifying  substances  from  the 
Italian  islands,  or  even  what  materials 
specifically  fall  under  the  definition  of 
raw  mineral  substances  within  the 
meaning  of  Law  887.  Based  on  the 
limited  information  submitted  on  the 
record  of  this  investigation,  we 
determine  that  granite  producers  are  one 
group  of  a  limited  number  of  industrial 
groups  in  the  Italian  economy  that 
purchase  the  raw  mineral  substances  for 
which  preferential  rates  under  Law  687 
are  granted,  and,  therefore,  that  these 
special  rates  are  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  within  the 
meaning  of  section  771(5)(B)  of  the  Act. 

Of  the  respondent  companies,  we 
verified  that  only  Henraux,  Antolini 
Luigi  and  Cremar  received  reductions  in 
transportation  rates  during  the  review 
period.  To  calculate  the  benefit  to  these 
companies  under  this  program,  we  took 
the  difference  between  the  price  they 
would  have  paid  absent  the  30  percent 
reduction  and  the  price  they  actually 
paid  with  the  reduction  for  shipments  of 
granite  and  allocated  this  amount  over 
total  granite  sales  during  the  review 
period.  This  resulted  in  an  estimated  net 
subsidy  of  less  than  0.0001  percent  ad 
valorem  for  Henraux,  0.04  percent  ad 
valorem  for  Cremar,  and  0.30  percent  ad 
valorem  for  Antolini  Luigi.  The  ad 
valorem  rate  is  zero  for  all  others. 

B.  Interest  Rebates  on  Conversion  Loans 
From  the  European  Coal  and  Steel 
Community  (ECSC) 

Although  not  alleged  by  the  petitioner, 
we  investigated  this  program  because  it 
was  discovered  during  the  course  of  the 
company  verifications. 

Article  56(2)(b)  of  the  Treaty  of  Paris, 
which  created  the  ECSC,  authorizes 
ECSC  aid  to  "activities  capable  of 
reabsorbing  redundant  [ECSC]  workers 
into  productive  employment."  A  council 
decision  published  in  the  Official 
Journal  of  the  European  Communities, 
No.  C 178  of  July  27, 1977,  authorized 
conversion  loans  for  projects  that 
involve,  or  are  likely  to  involve. 


reemployment  of  redundant  ECSC 
workers. 

Directorate  General-18  (DG-18),  the 
office  of  the  Commission  of  the 
European  Communities  that  administers 
these  loans,  may  finance  up  to  SO 
percent  of  the  costs  associated  with  a 
qualifying  investment.  An  applicant 
must  be  a  small-  or  medium-sized 
enterprise,  defined  as  an  enterprise  that: 
(1)  Employs  less  than  500  people;  (2)  has 
net  fixed  assets  of  less  than  75  million 
European  Currency  Units  (ECUs);  and 
(3)  has  no  parent  enterprise  that  owns 
more  than  one-third  of  its  share  capital. 
A  qualifying  project  must  create  new 
positions  that  are  capable  of  being  filled 
by  coal  and  steel  workers. 

We  verified  that  loans  are  available 
and  have  been  disbursed  to  companies 
in  virtually  every  manufacturing  and 
service  industry.  We  also  verified  that 
no  region  of  a  member  country  is 
excluded  from  receipt  of  conversion 
loans.  However,  interest  rebates 
associated  with  these  loans  are 
determined  based  on  regional  location. 
For  firms  located  in  "priority"  regions 
that  have  suffered  hi^  unemployment 
in  the  coal  and  steel  industries,  die 
interest  rebate  is  granted  whether  or  not 
a  qualifying  firm  actually  employs 
redundant  ECSC  workers.  A  five  percent 
interest  rebate  is  granted  for  the  portion 
of  loan  principal  equal  to  (a)  the  number 
of  new  positions  created,  multiplied  by 
(b]  two-thirds,  multiplied  by  (c)  20,000 
ECUs  per  Worker.  In  contrast  firms 
located  outside  "priority"  regions  must 
hire  redundant  ECSC  woikers.  Their  five 
percent  interest  rebate  applies  only  to  a 
portion  of  the  loan  equal  to  the 
proportion  of  newly-created  positions 
actually  filled  by  redundant  ECSC 
workers  multiplied  by  2a000  ECUs. 

We  verified  that  FrateUi  Guarda,  the 
only  respondent  company  that  received 
a  conversion  loan,  is  located  in  a 
"priority"  region  and  that  it  received  an 
interest  rebate  for  a  loan  that  was 
outstanding  during  the  review  period. 
We  also  verified  that  it  filled  no  newly- 
created  position  with  a  redundant  ECSC 
worker.  If  FrateUi  Guarda  were  located 
outside  a  "priority"  region,  it  would  not 
have  qualified  for  an  interest  rebate. 
Therefore,  we  determine  that  this  rebate 
is  countervailable  because  receipt  was 
dependent  on  location  in  a  specifically 
designated  "priority"  region. 

To  calculate  the  benefit  under  this 
program,  we  divided  the  total  value  of 
rebates  received  by  FrateUi  Guarda 
during  the  review  period  by  its  total 
sales  of  all  products  during  the  review 
period  and  arrived  at  an  estimated  net 
subsidy  of  0.10  percent  ad  valorem  for 
FrateUi  Guarda.  The  ad  Valorem  rate  is 
zero  for  all  others. 


C.  Reductions  in  Social  Security 
Payments  Under  the  Cassa  per  il 
Mezzogiomo  Program 

Petitioner  alleges  that  manufacturers, 
producers  and  exporters  in  Italy  of 
certain  granite  products  receive  benefits 
under  the  following  Mezzogiomo 
Regional  Assistance  Programs:  (1) 
National  corporate  tax  exemptions;  (2) 
local  corporate  tax  exemptions;  (3) 
capital  grants;  (4)  interest  rate 
reductions;  and  (5)  reductions  in  social 
security  payments.  We  verified  that  the 
first  four  programs  were  not  used  by  the 
respondent  companies  {see  section  II1.C. 
of  this  notice),  llie  last  program, 
reductions  in  social  security  payments, 
is  discussed  below. 

According  to  the  government's 
responses,  all  Italian  companies  that 
operate  facilities  in  the  Mezzogiomo 
region  of  Italy  are  entitled  to  a  ten 
percent  reduction  in  social  seciuity 
payments  owed  to  the  National  Social 
Sectuity  Institute  (INPS)  for  all  worliers 
employed  in  this  region.  The  reduction 
may  be  increased  to  20  percent  for  any 
additional  employees  hired  after 
September  30. 1968,  over  and  above  the 
number  of  individuals  employed  by  the 
con^any  on  that  date.  For  staff 
employed  between  July  1, 1976,  and 
December  31,  I960,  there  was  a  total 
exemption  fiom  payments  owed  to  the 
INPS,  up  to  December  31, 1966. 

Because  benefits  under  this  program 
are  available  only  to  firms  that  locate 
facilities  in  the  Mezzogiomo,  we 
determine  that  this  program  is  limited  to 
a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries,  within 
the  meaning  of  the  Act  and,  therefore,  is 
countervailable. 

We  verified  that  only  Henraux 
received  reductions  in  social  security 
payments  during  the  review  period  for 
employees  at  stockyards  it  owns  in  the 
Mezzogiomo.  Henraux  filed  a  timely 
request  for  exclusion  and  was  certified 
by  the  Government  of  Italy  as  having 
received  only  de  minimis  benefits  under 
this  program. 

To  calculate  the  benefit  under  this 
program,  we  divided  the  total  value  of 
the  social  security  reductions  Henraux 
received  during  the  review  period  by  its 
total  sales  of  all  products  during  the 
review  period  and  arrived  at  an 
estimated  net  subsidy  of  0.08  percent  ad 
valorem  for  Henraux.  The  Ad  valorem 
rate  is  zero  for  all  others. 

D.  Tax  Concessions  Under  Law  614 

Article  3D  of  Law  614  provides  for 
reductions  in  local  corporate  income  tax 
(ILOR)  rates  to  small-  and  medium-sized 
Italian  companies  that  establish  or 
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expand  facilitiea  in  designated 
depressed  territories  of  northern  and 
central  Italy.  ILOR  is  one  component  of 
a  company's  overall  national  corporate 
tax  liability;  and  other  component  is  the 
national  corporate  tax,  IRPBG.  Both 
IRPEG  and  ILOR  are  imposed  and 
collected  by  the  national  government; 
however  ILOR  revenues  are 
redistributed  to  local  areas  based  on 
need  and  other  criteria,  without  regard 
to  the  amount  collected  from  a  given 
locality. 

If  an  enterprise  is  newly  established, 
the  total  amount  of  the  company's 
income  is  exempt  from  the  ILOR  tax.  For 
firms  expanding  their  productive 
facilities,  the  ILOR  exemption  applies 
only  to  income  derived  as  a  result  of  the 
expansion.  Reductions  may  be  claimed 
for  ten  years  following  the 
establishment  or  expansion  of  a  facility. 

Law  614  was  terminated  for  most 
regions  on  December  31, 1985.  It  was 
later  reinstated  under  Law  879  until 
December  21, 1990,  exclusively  for  two 
depressed  territories  devastated  be 
earthquakes:  Friuli-Venezia  Ciulia  and 
Marche.  Residual  beneHts  under  Law 
614  may  continue  for  ten  years  following 
expiration. 

Because  this  program  is  available  only 
to  Arms  that  invest  in  designated  areas 
of  northern  and  central  Italy,  we 
determine  that  it  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  within  the 
meaning  of  the  Act  and.  dierefore,  is 
countervailable. 

Based  on  our  review  of  certified  tax 
returns  for  all  respondent  companies, 
we  verified  that  only  Granitex  claimed  a 
reduction  in  taxes  under  this  program  on 
the  tax  return  Hied  during  the  review 
period.  We  calculated  the  benefits  under 
this  program  based  on  the  company's 
overall  corporate  income  tax  liability  for 
the  year  in  which  the  tax  return  was 
Tiled.  We  included  in  this  calculation  the 
net  effect  on  Granitex's  national 
corporate  tax  (IRreG)  liability,  because 
both  ILOR  and  IRPEG  are  part  of  a 
company's  overall  national  tax  liability. 
We  first  determined  the  difference 
between  what  Granitex  paid  in  ILOR 
and  IRPEG  during  the  review  period  and 
what  it  would  have  paid  absent  this 
program.  We  then  divided  this  amount 
by  the  total  sales  of  Granitex  during  this 
period.  Based  on  this  calculation,  we 
arrived  at  an  estimated  net  subsidy  of 
0.36  percent  ad  valorem  for  Granitex. 
The  ad  valorem  rate  for  all  others  is 
zero. 

n.  Programs  Determined  Not  To  Confer 
a  Subsidy 

We  determine  that  subsidies  are  not 
being  provided  to  manufacturers. 


producers  or  exporters  in  Italy  of  certain 
granite  products  under  the  following 
programs: 

A.  Interest  Rate  Reductions  Under 
Decree  902  of  1976 

Petitioner  alleges  that  manufacturers, 
producers  and  exporters  in  Italy  of 
certain  granite  products  receive  loans 
under  Decree  902  of  1976  that  are  limited 
in  availability  and  that  are  received  on 
terms  inconsistent  with  commercial 
considerations.  In  its  responses,  the  GOI 
stated  that  Decree  902  ofTers  loans  to 
firms  located  in  all  regions  of  Italy  and 
involved  in  all  types  of  production 
activity. 

During  verification,  we  reviewed  the 
legislative  structure  that  implemented 
this  program.  Decree  902  was  issued 
pursuant  to  Law  183  of  May  2. 1876. 
Article  15  of  Law  183  authorized  the 
establishment  of  a  national  fund  to 
promote  industrialization  and 
modernization  in  northern,  central  and 
southern  Italy.  Decree  902  divides 
administration  of  the  loan  program, 
which  offers  reductions  in  interest  rates, 
between  the  Ministry  of  Industry  and 
Commerce  (MIC),  which  has  authority  to 
disburse  loans  to  firms  in  northern  and 
central  Italy  under  Title  IL  and  the 
Cassa  per  il  Mezzogiomo  (the 
Mexzogiomo  Agency),  which  has  similar 
authority  for  firms  in  southern  Italy 
under  Title  m. 

As  originally  enacted.  Decree  902 
authorized  the  maximum  interest  rate 
reduction  for  firms  located  in  either 
southern  Italy  or  in  areas  designated  as 
insufficiently  developed  in  northern  and 
central  Italy.  For  these  firms,  the 
reduced  rate  was  equal  to  40  percent  of 
the  "reference  rate."  a  conglomerate  of 
commercial  interest  rates  in  Italy 
compiled  monthly  by  the  Bank  of  Italy. 
The  minimum  benefit,  equal  to  60 
percent  of  the  reference  rate,  was 
available  to  firms  located  in  the 
remaining  areas  of  northern  and  central 
Italy.  In  1981,  these  benefits  were 
changed  by  ministerial  decree  to  an 
interest  rate  of  36  percent  of  the 
reference  rate  for  firms  in  southern  Italy, 
48  percent  for  firms  in  insufficiently 
developed  areas  of  central  Italy  and  72 
percent  for  firms  in  the  remaining  areas 
of  central  Italy  and  all  areas  of  northern 
Italy.  In  1986.  the  rates  in  effect  were  50 
percent  of  the  reference  rate  for 
southern  Italy  and  60  percent  for 
northern  and  central  Italy. 

The  determine  whether  any 
countervailable  benefits  were  provided 
to  manufacturers,  producers  and 
exporters  in  Italy  of  certain  granite 
products,  we  examined  the  availability 
and  use  of  902  benefits  by  Italian  firms. 


Together,  Articles  Five,  Six  and  Eight 
of  Title  II  and  Article  12  of  Title  III  offer 
benefits  to  all  companies  in  all  areas  of 
Italy.  There  are  no  provisions  in  Decree 
902  that  limit  availability  of  benefits  to 
particular  types  of  production  activities. 
The  only  restrictions  set  forth  in  Decree 
902  are  capitalization  ceilings,  as  the 
program  is  designed  for  small-  and 
medium-sized  firms,  and  project 
requirements.  Firms  located  in  southern 
Italy  and  in  insufficiently  developed 
areas  of  central  and  northern  Italy  may 
receive  loans  for  modernization, 
expansion  or  new  construction  of 
production  facilities,  while  firms  located 
in  the  remaining  areas  of  central  and 
northern  Italy  qualify  for  modernization 
of  existing  facilities. 

We  verified  that,  since  1980,  loans 
under  decree  902  have  been  awarded  to 
virtually  every  productive  sector  in 
Italy.  In  each  year  between  1980  and 
1987,  all  17  categories  of  Italian 
manufacturing  industries,  as  defined  by 
the  Istituto  Centrale  di  Statistica, 
received  902  loans.  These  categories 
include:  food;  textiles:  leather, 
woodworking;  metallurgical; 
mechanical;  non-metallic  mineral; 
plastic  products;  consumer  products 
repair;  mineral  extraction:  apparel  and 
furnishings;  steel;  chemical;  rubber; 
paper  and  paper  products;  printing  and 
publishing;  and  other  manufacturing.  We 
also  verified  that  the  non-metallic 
mineral  grouping,  in  which  granite 
production  is  categorized,  received 
neither  a  dominant  nor  a 
disproportionate  share  of  loans  in  any  of 
these  years.  In  addition,  we  verified  that 
Law  902  loans  have  been  awarded  in 
every  region  of  Italy  but  at  differing 
interest  rates,  depending  upon  the 
region. 

In  past  cases  (e.g.,  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Fresh  Atlantic  Croundfish  from 
Canada  (51  FR 10041. 10045.  March  24. 
1986))  (Croundfish  from  Canada),  where 
the  level  of  benefits  under  a  particular 
program  was  tiered,  i.e.,  varied  between 
regions,  but  the  tiers  together  covered 
all  regions  of  the  country,  we  calculated 
countervailable  benefits  based  on  any 
additional  benefits  received  over  and 
above  the  lowest  tier  of  benefits  that 
was  available  under  the  program.  We 
reasoned  that,  when  a  tiered  program  is 
available  in  every  region  of  the  country, 
the  lowest  level  of  benefits  is  not 
limited,  so  long  as  the  minimum  level  of 
benefits  has  been  received  by  more  than 
a  group  of  enterprises  or  industries. 

We  verified  that  Giuseppe  Furrer  and 
Ronchi  Marmi,  the  only  two  producers 
of  certain  granite  products  to  have 
received  Decree  902  loans,  were  never 


located  in  southern  Italy  or  in 
insufficiently  developed  areas  of 
northern  and  central  Italy,  and  that 
these  two  companies  received  only  the 
minimum  benefit  that  was  available. 

Because  the  manufacturers,  producers 
and  exporters  in  Italy  of  certain  granite 
products  received  only  the  lowest  level 
of  benefits  under  Decree  902,  and  we 
verified  that  the  lowest  level  of  benefits 
has  been  received  by  more  than  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  and  by 
companies  in  all  regions  of  Italy,  we 
determine  that  the  minimum  level  of 
benefits  received  by  these  companies  is 
not  countervailable. 

B.  Contributions  for  Purchases  of 
Electronic  Equipment  Under  Law  896 

Under  Law  696  of  December  19, 1983, 
small-  and  medium-sized  Italian 
companies  engaged  in  production 
activities  could  apply  for  a  contribution 
from  the  MIC  toward  the  price  of  certain 
electronic  machinery.  This  program  was 
not  alleged  by  petitioner  but  was 
discovered  in  reviewing  the  financial 
statements  of  the  respondent 
companies.  Under  this  program,  a 
contribution  of  32  percent  of  the  price  of 
the  machinery  is  available  to  firms 
operating  in  the  Mezzogiomo  region. 
The  remaining  areas  of  Italy  are  eligible 
to  receive  a  25  percent  contribution. 

During  verification  we  reviewed  the 
criteria  set  forth  in  the  law  and  the 
procedure  developed  by  MIC  to 
administer  this  program.  Tlie  following 
eligibility  criteria  must  be  met  by  a  firm 
applying  for  a  Law  696  contribution:  (1) 
It  must  have  no  greater  than  300 
employees:  (2)  it  must  have  a  net 
invested  capital  of  less  than  L.  12  billion 
in  1986;  (3)  it  must  be  a  manufacturing, 
mining,  artisan  or  crafts  enterprise;  (4) 
the  application  filed  with  MIC  must  be 
for  the  purchase  of  electronically- 
controlled  machines:  and  (5)  the 
application  must  have  been  submitted  to 
MIC  on  or  before  April  30, 1985,  for 
machinery  ordered  between  December 
21, 1983  and  March  31. 1985. 

Law  696  provisions  for  contributions 
toward  the  purchase  of  electronic 
machinery  were  terminated  on 
December  29, 1984  for  all  applications 
postmarked  after  April  30, 1985.  MIC  is 
still  in  the  process  of  processing  and 
approving  applications  filed  prior  to  this 
deadline. 

In  our  preliminary  determination,  we 
stated  that  additional  information  was 
needed  to  determine  whether  Law  696 
conferred  subsidies  on  the  manufacture, 
production  or  exportation  of  certain 
granite  products  from  Italy.  In  order  to 
determine  if  the  provision  of  Law  606 
contributions  constitutes  a 


countervailable  subsidy,  we  must 
determine  if  the  benefits  provided  are 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  in  accordance  with  section 
771(5)(B)  of  the  Act    . 

llie  text  of  Law  696  states  that  a  25 
percent  contribution  is  available  to 
Italian  firms  in  the  mining  and 
manufacturing  sectors  as  well  as  artisan 
or  crafts  enterprises.  The  contribution  is 
increased  to  32  percent  for  firms 
operating  in  the  Mezzogiomo.  We 
verified  Qiat  none  of  the  respondent 
companies  received  Law  696 
contributions  at  the  32  percent  level 
during  the  operation  of  the  program. 
Several  of  the  respondent  companies 
received  contributions  of  25  percent. 

At  verification  we  reviewed  the 
sectors  that  received  Law  696 
contributions  during  the  18  months  of  its 
existence.  We  confirmed  that 
contributions  have  been  awarded  to 
thousands  of  companies  throughout  Italy 
representing  a  variety  of  industries  and 
a  wride  range  of  products.  Law  696 
contributions  have  been  approved  and 
disbursed  to  companies  in  virtually  all 
manufacturing  sectors,  including  mineral 
extraction,  food,  textiles,  steel, 
metallurgical  work,  chemicals,  mbber, 
plastic  products,  paper  and  paper 
products,  printing  and  publishing, 
consumer  goods,  leather,  wood, 
mechanical  products,  non-metallic 
mineral  processing  and  industrial 
construction  and  installation.  We  also 
verified  that  non-metallic  minerals 
processing,  the  industrial  group  in  which 
granite  production  falls,  received  neither 
a  dominant  nor  a  disproportionate  share 
of  Law  696  benefits. 

As  discussed  in  section  II.A.,  above, 
where  the  level  of  benefits  under  a 
particular  program  is  tiered,  i.e.,  varies 
between  regions,  but  the  tiers  together 
covered  all  regions  of  the  country,  we 
calculate  countervailable  benefits  based 
only  on  any  additional  benefits  received 
over  and  above  the  lowest  tier  of 
benefits  available  under  the  program. 
When  a  tiered  program  is  available  in 
every  region  of  a  country,  the  lowest 
level  of  benefits  is  not  limited,  so  long  as 
the  minimum  level  of  benefits  has  been 
utilized  by  more  than  a  group  of 
enterprises  or  industries. 

Because  we  verified  that  the 
respondent  companies  received  only  the 
minimum  25  percent  contribution  for 
purchases  of  electronically-controlled 
machinery  under  Law  696  and  that  this 
benefit  has  been  granted  to  more  than  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  we 
determine  that  the  minimum  level  of 
rebate  awarded  to  these  companies  is 
not  countervailable. 


C.  Loans  From  Italian  Special  Credit 
Institutions 

Petitioner  alleges  that  medium-  and 
long-term  loans  disbursed  by  Italian 
special  credit  institutions,  also  known  as 
medium-  and  long-term  credit 
institutions  (MLTs),  to  manufacturers, 
producers  and  exporters  in  Italy  of 
certain  granite  products  confer 
countervailable  benefits.  Petitioner 
argues  that  these  institutions  are  either  . 
financed  or  directed  by  the  GOI  and. 
therefore,  this  all  medium-  and  long- 
term  loans  from  them  are 
countervailable. 

During  verification,  we  met  with 
officials  of  Istituto  Mobiliare  Italiano 
(IMI)  and  an  official  of  Mediocredito 
Toscano.  Both  institutions  are  MLTs  and 
are  authorized  by  law  to  engage  in 
medium-  and  long-term  lending.  There 
are  approximately  40  to  50  MLTs  in 
Italy.  Most  of  these  institutions  were 
established  pursuant  to  Law  445  of  1952 
and  they  derive  their  lending  authority 
pursuant  to  this  law.  Except  in  very 
limited  circumstances,  only  MLTs  are 
authorized  to  disburse  loans  of  more 
than  18  months.  The  government  owns 
shares  in  many  MLTs:  50  percent  of  IMI 
is  owned  by  Cassa  Depositi,  which,  in 
turn,  is  owned  by  the  Ministry  of 
Treasury.  In  contrast,  Mediooedito 
Toscano  has  no  direct  govemment 
ownership. 

We  verified  that  all  MLTs  disburse 
two  separate  and  distinct  forms  of 
medium-  and  long-term  credit:  (1)  Loans 
that  carry  interest  rate  reductions  under 
specific  govemment  programs  and  (2) 
commercial  loans  that  are  not  mandated 
or  funded  by  govemment  programs.  By 
reviewing  all  loan  contracts  for  each 
respondent  company,  we  were  able  to 
identify  those  loan  transactions  in  which 
the  govemment  intervened  in  the  form 
of  interest  rate  reductions  under  specific 
programs  [e.g..  Decree  902)  and  those 
which  involved  no  govemment 
intervention.  At  each  company,  we 
confirmed  that  a  loan  contract  pursuant 
to  a  govemment  loan  program  always 
identifies  the  loan  program  and.  if 
relevant,  contains  provisions  which 
prescribe  the  interest  rate  reduction, 
such  as  the  reduction  available  under 
Decree  902  which  is  calculated  as  a 
certain  percentage  of  the  reference  rate 
[see  discussion  of  "Interest  Rate 
Reductions  under  Decree  902  of  1976"  in 
section  II.A.  above).  We  found  no 
evidence  that  those  loans,  for  which  the 
loan  contracts  specify  no  govemment 
program,  are  disbursed  on  any  basis 
other  than  a  commercial  one. 

As  we  stated  in  the  Final  Negative 
Countervailing  Duty  Determination: 
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Carbon  Steel  Wire  Rod  from  Singapore 
(53  PR  16304,  May  6. 1988). 
"(Gjovemment  ownership  or  control  of  a 
bank  does  not  necessarily  lead  to  the 
conclusion  that  the  bank  is  operating  in 
other  than  a  commercial  fashion."  Based 
on  information  obtained  during 
verification,  we  confirmed  that  agencies 
of  the  GOI  own  shares,  at  varying 
proportions,  in  many  deposit  baiidu 
which  lend  short-term,  and  in  MLTs.  All 
MLTs.  whether  govemmentK)wned  in 
part  or  not.  act  on  behalf  of  the 
government  in  disbursing  loans  with 
interest  rate  reductions  under  specific 
government  programs.The  bulk  of  their 
lending,  however,  involves  no 
government  intervention. 

We  examined  the  commercial  nature 
of  MLT  lending  that  is  not  tied  to 
government-funded  programs  by 
comparing  interest  rates  on  loans 
disbursed  by  one  MLT,  IMI.  that  has 
significant  government  ownership  and 
those  disbursed  by  another. 
Mediocredito  Toscano.  that  has  no 
government  ownership.  We  found  that, 
for  loans  disbursed  simultaneously  and 
on  comparable  terms,  the  interest  rates 
were  also  comparable.  Accordingly,  we 
determine  that  medium-  and  long-term 
lending  by  MLTs,  in  which  the  GO!  has 
direct  or  indirect  ownership,  that 
involves  no  government  program  does 
not  confer  countervailable  subsidies  on 
manufacturers,  producers  and  exporters 
in  Italy  of  certain  granite  products. 

D.  Interest  Contributiona  Under  the 
Sabatini  Law 

Although  not  alleged  by  the  petitioner, 
we  investigated  this  program  because 
the  company  questionnaire  responses 
indicated  that  several  firms  benefitted 
under  the  Sabatini  Law  during  the 
review  period.  In  our  preliminary 
determination,  we  stated  that  we 
needed  additional  information  in  order 
to  determine  whether  this  program 
confers  subsidies  on  the  manufacture, 
production  or  exportation  of  certain 
granite  products  from  Italy. 

The  Sabatini  Law  was  enacted  in  1965 
to  encourage  the  sale  of  machine  tools 
and  production  machinery.  It  provides 
for  deferred  payment  of  up  to  five  years 
on  installment  contracts  for  the 
purchase  of  such  equipment  and  for  a 
one-time,  lump  sum  contribution  from 
Medicredito  Centrale  (MC),  the 
administering  agency,  toward  the 
interest  owned  by  the  buyer  of  such 
equipment  on  the  installment  contracts. 

Under  the  Sabatini  Law,  a  buyer  of 
machine  tools  issues  promissory  notes 
to  the  seller,  with  deferred  payment  of 
up  to  five  years.  The  seller  then 
discounts  the  notes  payable  at  a  MLT. 
The  MLT  decides  whether  to  make 


application  to  MC  for  Sabatini  Law 
benefits  for  the  financing.  If  it  applies, 
and  if  MC  approves,  the  interest 
contributian  is  paid  in  one  lump  sum  by 
MC  either  to  die  Kfl,T.  or  to  the  seller, 
which  in  txim  passes  the  contribution  on 
to  the  buyer.  The  buyer  then  pays  the 
MLT  on  the  notes  accordiiig  to  schedule, 
including  all  the  charges  and  fees 
required  by  the  institution. 

The  contribution  is  calculated  as  the 
present  value  of  the  difference  between 
the  stream  of  payments,  over  the  term  of 
all  notes,  using  a  market  discount  rate 
(the  "reference  rate")  and  the  stream  of 
payments  using  a  beneficial  diaooont 
rate  (calculated  as  a  certain  percentage 
of  the  reference  rate).  Tbe  benefit 
associated  with  the  lower  discount  rate 
is  passed  on  to  the  buyer  as  a  lump  stun 
interest  contribution  for  its  obligations 
on  the  promissory  notes.  The  discount 
transaction  between  the  seller  and  the 
MLT  for  the  notes  remains  a  conunercial 
operation,  because  the  actual  discount 
rate  is  a  market  rate. 

Benefits  under  the  Sabatini  Law  are 
available  to  companies  throughout  Italy 
at  varying  levels  depending  upon 
company  location.  The  beniefit  is 
calculated  using  a  discount  rate  equal  to 
35  percent  of  the  reference  rate  for 
purchases  of  machines  to  be  used  in 
production  units  in  southern  Italy  and  a 
discount  rate  of  45  percent  of  the 
reference  rate  for  purchases  of  machines 
to  be  used  in  production  units  in  the 
remaining  areas  of  Italy.  The  MC 
contribution  accounts  for  the  balance  of 
the  reference  rate.  During  verification 
we  found  that  the  respondent  companies 
received  Sabatini  Law  contributions 
equal  to  the  minimum  level  of  benefit 
[i.e.,  a  discount  rate  of  45  percent  of  the 
reference  rate). 

The  text  of  the  Sabatini  Law  specifies 
no  limitation  regarding  beneficiaries;  all 
companies  are  eligible.  Article  One 
establishes  a  minimum  machinery  cost 
that  now  stands  at  L  1.000,000.  The  text 
of  the  Sabatini  Law  does  not  limit 
eligibility  based  on  regional  location. 

During  verification,  we  reviewed 
documentation  relating  to  the 
availability  and  use  of  Sabatini  benefits 
throughout  Italy.  We  verified  that 
between  14  and  16  industrial  groups 
covering  all  spheres  of  manufacturing 
received  Sabatini  Law  benefits  in  each 
of  the  years  from  1982  through  1966. 
These  industrial  groupings  were  as 
follows:  Mining;  food;  textiles  and 
clothing;  skins,  leather  and  shoes:  wood 
and  fumitiuv;  metallurgy;  mechanics; 
non-metallic  minerals;  chemicals  and 
artificial  fibers;  papet  and  cardboard; 
other  manufacturing:  agriculture  and 
livestock;  building  construction  and 
plant  installation;  trade;  transportation 


and  communication;  and  other  services. 
We  also  verified  that  non-metallic 
mineral  processing,  the  industrial  group 
in  wrhich  granite  production  falls, 
received  neither  a  dominant  nor  a 
disproportionate  share  of  the  Sabatini 
Law  benefits  in  any  of  these  years. 

Because  the  manufacturers,  producers 
and  exporters  in  Italy  of  certain  granite 
products  received  only  the  minimum 
benefit  under  die  Sabatini  Law,  and 
because  we  verified  that  Sabatini  Law 
benefits  are  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  we  determine 
that  die  minimum  level  benefits  received 
by  the  respondent  companies  under  the 
Sabatini  Law  are  not  counteravailable. 

E.  IVA  Deductions 

This  program  was  not  alleged  by 
petitioner  but  was  discovered  in 
reviewing  the  financial  statements  of  the 
respondent  companies.  Under  Article  15 
of  Law  130,  companies  operating  in  Italy 
were  granted  a  six  percent  credit  on  the 
balance  of  their  value-added  tax.  the 
"imposta  sul  valore  aggiunto"  (IVA),  for 
purchases  of  depreciable  assets  ordered 
between  April  28  and  December  31. 

1983,  and  delivered  before  December  31. 

1984.  For  purchases  ordered  or  delivered 
after  these  dates,  credits  in  the  same 
amount  were  allowed  only  for  purchases 
approved  under  Law  696  (see  section 
II.B,  of  this  notice).  The  last  application 
date  for  credits  under  Article  15  of  Law 
130  was  the  year-end  IVA  return  for 
1984.  due  on  March  5. 1985,  while  the 
last  ai^lication  date  for  credits  under 
Law  696  was  the  year-end  IVA  return 
for  1986.  due  on  March  5, 1987.  We 
verified  that,  since  the  termination  of 
these  laws,  there  has  been  no  renewal  of 
the  six  percent  credit.  However,  because 
credits  could  be  carried  forward  or 
received  as  future  cash  payments  a  year 
or  more  after  filing  the  return,  we  were 
unable  to  verify  that  qualifying 
companies  would  no  longer  receive 
lagged  benefits. 

Article  15  states  that  qualifying 
companies  must  operate  in  an  industrial 
category  listed  under  Groups  IV  through 
XIV  of  a  ministerial  decree  of  October 
29, 1974.  Groups  IV  through  XIV  include 
the  following  manufacturing  and  artisan 
activities:  extraction  of  metallic  and 
non-metallic  minerals;  food  processing; 
wood  processing:  mechanical  and 
metallurgical  manufacturing;  non- 
metallic  mineral  processing,  which 
includes  granite  processing;  chemical 
manufacturing;  pulp  and  paper 
manufacturing;  skins  and  leather 
processing:  textiles  and  garment 
manufacturing:  and  rubber,  resins  and 
plastics  manufacturing.  If  a  company's 


activities  fell  under  one  of  these 
categories  and  it  purchased  depreciable 
assets,  other  than  real  estate,  it  could 
claim  the  deduction  automatically  in  its 
IVA  returns. 

We  verified  that  the  credit  is  applied 
for  simply  by  entering  the  proper 
amount  in  a  year-end  IVA  return.  There 
is  no  formal  approval  process. 
Rejections  occur  only  if  a  tax  audit 
reveals  that  a  firm's  activities  fall 
outside  Groups  IV  through  XIV. 

Because  a  six  percent  credit  under 
Article  15  of  Law  130  and  under  Law  696 
was  available  to  virtually  all  Italian 
manufacturing  firms  for  depreciable 
assets  related  to  manufacturing,  and 
because  we  have  no  evidence  that  the 
GOI  exercises  discretion  through  an 
application  and  approval  process  in 
administering  this  program,  we 
determine  that  this  program  is  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  within  the  meaning  of  the  Act 
and.  therefore,  is  not  counteravailable. 

F.  Income  Tax  Programs 

The  following  programs  were  not 
alleged  by  petitioner  but  were 
discovered  in  reviewing  the  financial 
statements  submitted  by  the  respondent 
companies. 

1.  Reinvestment  Fund  Under  Article  54 
of  DPR  597/73 

Italian  firms  are  permitted  to  claim  a 
tax  exemption  for  any  capital  gains 
earned  on  the  sale  of  fixed  assets, 
provided  that  the  gains  are  reinvested  in 
capital  assets.  Article  54  of  Presidential 
Decree  (DPR)  597/73  states  that  firms 
must  establish  a  special  liabihty  fund  for 
capital  gains,  and  reinvest  these  tax- 
exempt  gains  in  depreciable  assets  in 
the  second  fiscal  year  following  the  one 
in  which  the  gains  were  realized. 

We  verified  that  this  provision  of 
Italian  tax  law  is  available  to  all  entities 
in  Italy,  regardless  of  geographic 
location  or  type  of  industry.  Receipt  of 
this  exemption  is  only  contingent  upon  a 
company's  subsequent  use  of  the  gains 
for  reinvestment  in  capital  assets. 
Because  benefits  under  Article  54  of 
(DPR)  597/73  are  available  to  all  Italian 
firms  and  because  we  have  no  evidence 
that  the  GOI  exercises  discretion 
through  an  application  and  approval 
process  in  administering  this  program, 
we  determine  that  this  provision  is  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  within  the  meaning  of  the  Act 
and,  therefore,  is  not  countervailable. 

2.  Accelerated  Depreciation 

Article  68  of  DPR  597/73  sets  forth 
rules  governing  the  depreciation  of 


assets  under  Italian  tax  law.  The  normal 
deductible  depreciation  of  a  company's 
assets  is  dependent  upon  the  asset's 
classification  in  the  Italian  government's 
depreciation  schedule.  In  addition, 
accelerated  depreciation  of  an  extra  15 
percent  above  the  normal  rate  can  be 
claimed  for  the  first  three  years  after  the 
asset  is  acquired. 

We  verified  that  normal  rates  of 
depreciation  under  Article  68  of  DPR 
597/73  are  based  on  the  useful  lives  of 
assets  in  individual  industries  and  that 
the  accelerated  rate  is  available  to  all 
Italian  firms  regardless  of  geographic 
location  or  type  of  industry.  On  this 
basis,  and  because  we  have  no  evidence 
that  the  GOI  exercises  discretion 
through  an  application  and  approval 
process  in  administering  this  program, 
we  determine  that  this  program  is  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  with  the  meaning  of  the  Act 
and,  therefore,  is  not  countervailable. 

3.  Revaluation  of  Assets  under  Law  72  of 
1983  and  Law  576  of  1975 

The  Italian  government  allowed  all 
companies  to  revalue  assets  in  1975  and 
again  in  1983  to  reflect  market  value 
rather  than  book  value.  The  revaluations 
were  necessary  to  account  for  periods  of 
high  inflation  which  preceded  Uiese 
years.  Because  we  verified  that  all 
Italian  firms,  regardless  of  geographic 
location  or  type  of  industry,  were 
permitted  to  revalue  assets,  and  because 
we  have  no  evidence  that  the  GOI 
exercises  discretion  through  an 
application  and  approval  process  in 
administering  this  program,  we 
determine  that  these  revaluations  were 
not  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  within  the  meaning  of  the  Act 
and,  therefore,  are  not  countervailable. 

4.  Contributions  Under  Article  55  of  DPR 
597/73 

Article  55  of  DPR  597/73,  relating  to 
"contingent  assets,"  authorizes  Italian 
companies  to  establish  a  reserve  fund 
which  postpones  the  payment  of  taxes 
on  certain  monies  received  by  a 
company  until  such  funds  are 
distributed  as  profits  to  that  company's 
shareholders.  Funds  received  from  the 
government  in  the  form  of  a 
reimbursement,  for  example,  would  be 
included  on  the  asset  side  of  a 
company's  balance  sheet.  Article  55 
permits  the  company  to  shield 
temporarily  such  revenues  from  taxation 
by  establishing  an  offsetting  reserve 
fund  on  the  debit  side  of  its  balance 
sheet,  such  that  the  money  held  on 
reserve  becomes  taxable  only  when 
distributed  as  profits. 


Because  we  verified  that  Article  55 
applies  to  all  taxpayers  regardless  of 
geographic  location  or  type  of  industry 
and  because  we  have  no  evidence  that 
the  GOI  exercises  discretion  through  an 
application  and  approval  process  in 
administering  the  program,  we 
determine  that  this  program  is  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  within  the  meaning  of  the  Act 
and,  therefore,  is  not  countervailable. 

III.  Programs  Determined  Not  To  Be 
Used 

We  determine,  based  on  verified 
information,  that  manufacturers, 
producers  or  exporters  in  Italy  of  certain 
granite  products  did  not  apply  for,  claim, 
or  receive  benefits  during  the  review 
period  for  exports  of  certain  granite 
products  to  the  United  States  under  the 
following  programs: 

A.  Rebates  of  Indirect  Taxes  Under  Law 
639 

Italian  Law  639  authorizes  the  rebate 
of  customs  duties  and  certain  indirect 
taxes  upon  the  export  of  products 
containing  certain  raw  materials.  We 
verified  that  the  respondent  companies 
were  not  eligible  for  and  did  not  receive 
benefits  under  this  program  because  it  is 
available  only  to  mechanical  industries. 

B.  Export  Credit  Financing 

Under  Italian  Law  227,  a  medium-term 
export  credit  line  is  available  to  foreign 
purchasers  that  import  Italian  goods  and 
services.  Administered  by  Mediocredito 
Centrale,  this  program  applies  only  to 
export  credits  of  greater  than  18  months. 
We  verified  that  none  of  the  respondent 
companies,  nor  their  U.S.  importers,  had 
outstanding  credit  lines  under  this 
program  during  the  review  period. 

C.  Mezzogiomo  Regional  Assistance 
Programs 

Accordingly  to  the  responses, 
companies  with  facilities  located  in  the 
mezzogiomo  region  of  Italy  are  eligible 
for  certain  government  programs  aimed 
at  the  economic  development  of  this 
region.  The  programs  alleged  by  the 
petitioner  under  this  regional 
development  plan  are:  (1)  National 
corporate  tax  exemptions;  (2)  local 
corporate  tax  exemptions;  (3)  capital 
grants;  (4)  interest  rate  reductions;  and 
(5)  reductions  in  social  security 
payments.  We  verified  that  the  first  four 
programs  were  not  used  by  the 
respondent  companies  during  the  review 
period.  The  last  program,  reductions  in 
social  security  payments,  is  described  in 
section  I.e.  of  this  notice. 
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D.  European  Investment  Bank  (EIB) 
Lending 

The  EIB  is  a  European  Community 
(EC)  financial  institution  which  offers 
loans  to  designated  depressed  areas  of 
EC  member  states.  EIB  loans  were  found 
to  be  countervailable  in  our  1982  steel 
cases  after  specific  allegations  from  the 
petitioners  involved  and  a  full-length 
investigation  of  their  countervailability. 
See  Carbon  Steel  Products  from 
Belgium.  47  FR  39304,  39929  (September 
7, 1982). 

In  the  present  investigation,  the 
petitioner  did  not  allege  any  EC 
programs  in  its  petition.  We  first  found 
references  to  loans  denominated  in 
ECUs,  some  involving  the  "BEI,"  in 
company  financial  statements  submitted 
as  part  of  the  responses  to  our  initial 
questionnaire.  We  requested 
information  on  these  loans  in  a 
supplemental  questionnaire:  however, 
the  respondent  comndnies  stated  that 
these  loans  were  not  from  any  EC- 
related  entity,  nor  were  they  provided  or 
mandated  by  any  government  program. 
As  we  normally  do  for  purposes  of 
preliminary  determinations,  we  took 
tht;se  statements  at  face  value.  At  no 
time  did  petitioner  come  in  with  a 
formal  allegation  against  EC  programs. 

During  our  verification  of  company 
responses  in  late  April,  we  examined  all 
loan  contracts  entered  into  by  these 
companies  and  discovered  that  several 
loans,  although  disbursed  through 
Italian  MLTs,  were  funded  by  the  EIB. 
Immediately  following  verification,  we 
reviewed  prior  countervailing  duty 
determinations  involving  EC  programs, 
and  noted  that  EIB  loans  had  been 
determined  to  be  countervailable  in  the 
1982  steel  cases.  On  May  25, 1988,  we 
requested  comments  on  these  loans  from 
all  interested  parties  including,  for  the 
first  time,  the  Delegation  of  the 
Commission  of  the  EC.  In  a  May  27. 
1988,  letter,  the  EC  Commission  pledged 
its  full  cooperation  in  our  investigation. 
We  detemined  that  it  was  appropriate  to 
investigate  these  loans  and,  therefore, 
on  June  1, 1988.  we  forwarded  a 
questionnaire  to  the  EC  Commission,  the 
respondent  companies  and  the  GOI.  We 
received  responses  on  June  14  and  15. 
Verification  was  conducted  between 
)une  29  and  July  1,  and  included  the  EIB 
and  the  ECSC  (discussed  in  Section  I.B.). 
We  received  initial  briefs  on  the  EC 
verification  on  ]uly  7  and  rebuttal  briefs 
on  July  8. 

By  necessity,  our  investigation  of  EIB 
financing  has  been  limited  to 
abbreviated  questionnaire  and  response, 
verification  and  briefing  periods, 
covering  a  total  of  only  five  weeks.  Due 
to  time  constraints,  we  were  unable  to 


take  full  advantage  of  our  standard 
investigative  procedures,  which 
normally  allow  ample  time  for 
supplemental  questionnaires,  the 
thorough  analysis  of  responses  and 
comprehensive,  in-depth  verifications.  In 
contrast,  we  were  fully  able  to  follow 
such  procedures  in  our  investigation  of 
the  program  administered  by  the  GOI. 
For  example,  we  sent  an  initial 
questionnaire  and  four  supplemental 
questionnaires  to  the  GOI  and 
respondent  companies  between  August 
1987  and  March  1988.  We  spent  weeks 
analyzing  each  response  before  seeking 
additional  information  or  clarifications. 
We  also  spent  more  than  four  weeks 
verifying  the  GOI  and  company 
responses. 

Despite  the  restrictions  described 
above,  based  on  the  questionnaire 
response  submitted  by  the  EC  and  the 
subsequent  verification  conducted  at  the 
EIB's  offices  in  Luxembourg,  we  have 
been  able  to  determine  the 
countervailability  of  the  ECSC  interest 
rebates  received  by  one  respondent 
company  (see  section  I.B.,  above)  and  to 
establish  that  none  of  the  respondent 
companies  received  EIB-sourced  loans 
for  firms  located  in  depressed  areas  of 
the  EC.  The  loans  actually  disbursed  to 
the  respondent  companies  through  the 
EIB  are  funded  by  resources  under  the 
New  Community  Instrument  (NCI)  and 
not  by  EIB's  own  resources.  The  NCI  is  a 
pool  of  funds  that  is  financed  directly  by 
the  EC  Commission. 

This  is  the  first  countervailing  duty 
investigation  in  which  we  have 
examined  NCI  loans  and,  for  the  reason 
described  above,  this  initial 
investigation  has  been  an  unusually 
short  one. 

The  EC  Commission  has  cooperated 
fully  in  this  investigation,  yet  had  only  a 
fraction  of  the  time  available  to  the 
other  parties  to  participate  in  this 
investigation.  Because  of  the  limited 
time  which  was  available  to  us,  we  find 
that  difficult  questions  remain 
concerning  both  the  linkage  between 
NCI  loans  and  the  EIB's  regular  lending 
and  the  EIB  decision-making  process  in 
granting  global  loans  to  intermediary 
banking  institutions  in  member  states. 
Without  the  benefit  of  having  more 
information  on  the  record,  particularly 
with  respect  to  a  program  that  we  are 
examining  for  the  first  time,  the  only 
way  we  are  examining  for  the  first  time, 
the  only  way  we  could  make  a 
determination  as  to  the 
countervailability  of  this  program  would 
be  by  resorting  to  the  best  information 
available. 

We  have  calculated  benefits  under  the 
NCI  program  and  found  that  the  benefits 


received  by  the  respondent  companies 
are  de  minimis.  Furthermore,  no 
company's  subsidy  rate  would  rise 
above  de  minimis  were  we  to  find  this 
program  countervailable  and  add  ad 
valorem  rates  for  this  program  to  rates 
for  the  other  programs.  Therefore,  due  to 
the  unique  circumstances  surrounding 
our  investigation  of  the  NCI  program,  we 
have  decided  to  reserve  judgment  on  the 
countervailability  of  this  program  until 
some  future  investigation  allows  us 
sufficient  time  and  opportunity  to 
examine  the  program  in  greater  depth. 

IV.  Program  Determined  Not  to  Exist 

We  determine,  based  on  verified 
information,  that  the  following  program 
does  not  exist.  This  program  was 
described  in  Certain  Granite: 

Loans  Under  Law  908 

During  verification  we  found  no 
evidence  of  the  existence  of  Law  908 
which  was  alleged  to  have  provided 
subsidized  loans  at  below  market  rates 
for  curtain  industrial  projects  in 
northern  and  central  Italy. 

Interested  Party  Comment 

Comment  1:  Petitioner  supports  our 
preliminary  determination  that  Decree 
902  benefits  are  countervailable,  based 
upon  regional  differences  in  interest 
rate,  loan  amount,  repayment  terms,  and 
type  of  project  eligible.  Petitioner  argues 
that  there  is  no  minimum  benefit 
available  to  all  companies  in  Italy  under 
Decree  902,  because  a  company  in  the 
Mezzogiorno  is  not  eligible  for  the 
minimum  Decree  902  benefit  provided  to 
companies  in  northern  and  central  Italy. 
Petitioner  contends  that,  where  benefits 
vary  from  region  to  region,  such  benefits 
constitute  regional  subsidies,  quoting 
Groundfish  from  Canada  at  10045, 
"(dlespite  the  fact  that  the  criteria  for 
assignment  to  a  tier  (of  benefits]  may  be 
neutral,  the  program  nevertheless 
authorizes  benefits  to  vary  from  tier  to 
tier,  and  thus,  from  region  to  region." 
Petitoner  further  contends  that  it  is 
immaterial  that  Decree  902  funds  were 
provided  to  a  wide  range  of  industries, 
given  the  regional  nature  of  the  program. 

Respondent  companies  and  the  GOI 
argue  that  the  minimum  Decree  902 
benefit  is  available  to  all  small-  and 
medium-sized  businesses  in  Italy  and, 
therefore,  does  not  constitute  a 
countervailable  regional  subsidy. 
Respondents  further  argue  that 
limitation  to  small-and  medium-sized 
businesses  does  not  render  Decree  902 
benefits  countervailable.  They  cite  the 
Department's  Final  Affirmative 
Countervailing  Duty  Determination: 
Forged  Undercarriage  Components  from 


Federal  Regbter  /  Vol.  53.  No.  138  /  Tuesday.  July  19.  1988  /  Notices 27205 


Italy  (48  FR  52111,  52116.  November  16. 
1983)  (Forged  Undercarriage 
Components),  where  the  Department 
determined  that  a  benefit  that  was 
generally  available  to  small-and 
medium-sized  Companies  in  Italy 
pursuant  to  a  program  similar  to  Decree 
902  was  not  countervailable. 

Respondents  argue  that  the 
Department  distinguishes  between 
special  benefits  provided  to  particular 
regions  and  any  minimum  benefit 
available  to  all  companies  in 
determining  whether  a  program  confers 
a  preferential  regional  benefit, 
quantifying  the  amount  of  the  preference 
by  comparing  the  special  benefits  to  the 
minimum  benefit.  Respondents  contend 
that  the  benefit  is  countervailable  only  if 
the  company's  benefit  exceeds  the 
benchmark  (i.e.,  the  minimum  benefit), 
citing  the  Deprtment's  final 
determination  in  Groundfish  from 
Canada,  supra,  at  10045. 

DOC  Position:  A  program  is 
determined  to  be  regional  and,  therefore, 
limited  only  when  its  funding  is 
authorized  by  the  central  government  to 
benefit  only  certain  regions  within  its 
jurisdiction.  In  this  investigation,  we 
verified  that  Decree  902  provides 
varying  levels  of  benefits,  depending 
upon  regional  location,  but  that  any 
small-and  medium-sized  business  in 
Italy  can  receive  at  least  the  minimum 
Decree  902  benefit,  regardless  of 
location.  We  also  verified  that  the 
respondent  companies  which  received 
benefits  under  Decree  902  received  only 
the  minimum  benefit. 

Both  petitioner  and  respondents  cite 
Groundfish  from  Canada,  in  support  of 
opposing  arguments  on  this  issue.  In 
Groundfish  from  Canada,  we  found 
countervailable  the  IRDP  program, 
which  provided  varying  levels,  or 
"tiers,"  of  benefits  to  companies 
depending  upon  regional  location.  We 
determined  the  benefit  under  the  IRDP 
program  by  taking  the  difference 
between  the  level  of  assistance  actually 
provided  to  the  companies  under 
investigation  and  the  level  of  assistance 
provided  to  companies  located  in  areas 
eligible  only  for  the  minimum,  or  Tier  L 
benefit.  We  found  countervailable  only 
that  portion  of  a  company's  benefit 
which  exceeded  the  minimum-level 
benefit. 

Applying  the  Groundfish  from 
Canada,  analysis  to  this  case,  the 
"benchmark"  for  determining  whether 
the  respondent  companies  received  a 
countervailable  subsidy  would  be  the 
minimum  benefit  available  under  Decree 
902.  Because  the  respondent  companies 
in  question  received  only  the  minimum, 
or  benchmark.  Decree  902  benefit,  there 
is  no  countervailable  subsidy  provided 


under  this  program  to  the  producers  of 
certain  granite  products  from  Italy. 

Comment  2:  Respondent  companies 
argue  that  Zilio  Graniti  S.p.A.,  a 
company  related  to  Savema  S.p.A. 
(Savema),  has  never  received  any 
benefits  under  Decree  902.  Respondents 
contend  that  the  "Zilio  Graniti" 
identified  by  the  Department  during 
verification  as  having  received  a  loan 
under  Decree  902  is  not  the  Savema- 
related  Zilio  Graniti  S.p.A.,  but  rather  is 
an  unrelated  company,  Remo  Ziho 
Graniti  &  Manni  S.r.l. 

Respondent  companies  also  argue  that 
the  purchase  of  Furrer  stock  by  Henraux 
in  1986  eliminated  any  possible  benefit 
from  the  Decree  902  loan  granted  to 
Furrer.  Any  countervailable  subsidy 
conferred  by  the  loan  "flowed  through" 
to  Furrer  shareholders  at  the  time  of  the 
purchase  and.  therefore,  would  no 
longer  benefit  Furrer. 

DOC  Position:  We  have  found  the 
minimum  level  of  benefits  under  the 
Decree  902  program  to  be  not 
countervailable  and  that  the  respondent 
companies  received  the  minimum  level. 
Therefore,  the  issue  of  an  individual 
company's  receipt  of  benefits  under 
Decree  902  is  moot. 

Comment  3:  Petitioner  contends  that, 
due  to  the  direct  financial  involvement 
and  control  by  the  GOI  in  Mediocredito 
Centrale.  IMI  and  regional  credit 
institutions,  all  medium-  and  long-term 
loans  granted  by  such  credit  institutions 
to  respondent  companies  should  be 
considered  to  confer  countervailable 
subsidies  where  the  tenns  and 
conditions  are  inconsistent  with 
commercial  considerations.  Petitioner 
further  contends  that  granite  producers 
which  were  not  reasonable  commercial 
credit  risks  have  been  able  to  borrow 
from  these  insititutions  and  that  such 
borrowings  amount  to  direct 
subsidization  by  the  Italian  government 

DOC  Position:  We  disagree. 
Government  ownership  or  control  of  a 
credit  institution  does  not  necessarily 
lead  to  the  conclusion  that  the  credit 
institution  is  operating  in  other  than  a 
commercial  fashion,  nor  does  it  mean 
that  the  funds  provided  are  part  of  a 
cuntervailable  program.  The  fact  that  a 
credit  institution  is  government-owned 
does  not  automatically  make  its  loans 
preferential  and  coimtervailable.  During 
verification,  we  reviewed  all  loan 
contracts  for  each  company  and 
identified  the  loan  transactions  which 
are  given  under  government-mandated 
(GOI  or  EC)  programs.  We  found  no 
evidence  that  those  that  did  not  specify 
a  government  program  were  disbursed 
on  a  non-commercial  basis. 

Comment  4:  Petitioner  argues  that  the 
Italian  respondent  companies  are 


uncreditworthy  and,  as  such,  any 
countervailable  loans  should  be 
analyzed  in  accordance  with  the 
methodology  for  uncreditworthy 
companies  set  forth  in  the  "Subsidies 
Appendix"  attached  to  the  notice  of 
Cold-Rolled  Carbon  Steel  Flat-Rolled 
Products  from  Argentina:  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (49  FR  18006,  April  26, 1984). 

Respondent  companies  assert  that 
they  are  not  uncreditworthy. 
Respondents  argue  that  petitioner's 
uncreditworthiness  allegation,  filed 
immediately  prior  to  verification  and 
just  two  months  before  the  final 
determination  was  both  untimely  and 
inadequate.  In  support  of  this  argument, 
respondents  cite  previous 
determinations  in  which  the  Department 
dismissed  such  allegations  on  the  basis 
of  their  untimeliness:  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Stainless  Steel  Hollow  Products 
from  Sweden  (52  FR  5794.  5800.  February 
26, 1987)  and  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order.  Lime  from 
Mexico  (49  FR  35672,  35677,  September 
11. 1984). 

DOC  Position:  We  agree  that  the 
petitioner's  uncreditworthiness 
allegation  was  imtimely  and,  therefore, 
we  did  not  consider  this  allegation  in 
this  investigation.  A  creditworthiness 
determination  requires  a  complex 
analysis  of  a  company's  present  and 
past  financial  health,  as  reflected  in  its 
financial  statements  and  accounts,  its 
ability  to  meet  obligations  with  its  cash 
flow,  and  projections  of  future 
profitability  based  on  market  studies, 
country  and  industry  economic 
forecasts,  and  project  and  loan 
appraisals.  Not  only  the  verification,  but 
the  entire  investigation  must  be 
structured  to  accommodate  this 
analysis.  Petitioner  had  access  to 
respondents'  financial  statements  as  of 
October  1987.  Using  those  financial 
statements  as  a  basis,  they  alleged 
uncreditworthiness  on  April  1. 1988,  two 
days  before  our  departure  for 
verification,  and  approximately  two 
months  before  our  scheduled  final 
determination. 

Comment  5:  Petitioner  contends  that 
the  average  long-term  interest  rates 
provided  by  the  GOI  should  not  be  used 
as  benchmarks  in  any  long-term  loan 
calculation  because  the  rates  include 
other  than  commercial  long-term  lending 
rates.  Petitioner  adds  that  short-term 
benchmark  information  provided  by  the 
GOI  is  also  insufficiently  supported,  and 
that  both  the  long-  and  short-term 
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interest  rates  wrongly  include  rates  on 
public  sector  financing. 

Respondent  companies  aigue  that  we 
should  not  exclude  public  sector 
Hnancing  in  calculating  a  benchmark 
interest  rate  for  short-term  loans, 
because  government  ownership  of  a 
company  does  not  mean  that  the 
company  is  subsidized.  Therefore,  they 
argue  that  such  Hnancing  should  be 
included  in  our  benchmark,  absent 
verified  information  that  it  is  not  given 
on  commercial  terms. 

DOC  Position:  Since  no  respondent 
company  received  a  countervailable 
short-term  loan,  this  issue  is  moot  with 
regard  to  a  short-term  banchmark.  Since 
the  long-term  interest  rates  provided  by 
the  GOI  for  the  stone-processing 
industries  included  short-term  rates  and 
the  GOI  could  not  separate  out  purely 
long-term  rates,  we  examined  long-term 
commercial  interest  rates  in  Italy 
published  by  Morgan  Guaranty  (World 
Financial  Markets),  by  the  International 
Monetary  Fund,  and  by  the  Organization 
for  Economic  Cooperation  and 
Development  In  each  case,  the  long- 
term  interest  rates  reported  by  these 
organizations  were  lower  than  those 
reported  by  the  GOI.  Therefore,  we  used 
the  rates  provided  by  the  GOI  in  lieu  of 
appropriate  company-specific  long-term 
benchmarks  for  the  respondent 
companies  for  which  we  calcidated 
benefits  (for  sub-loans  under  the  ECs 
NCI:  see  Section  III.D.). 

Comment  6:  Petitioner  supports  the 
Department's  preliminary  determination 
on  the  countervailability  of  the  program 
allowing  for  reductions  in  social  security 
payments  for  companies  located  in  the 
Mezzogiomo. 

Respondent  companies  argue  that 
benefits  received  by  Henraux  under  this 
program  for  employees  at  storage  yards 
in  the  Mezzogiomo  are  not 
countervailable,  because  they  do  not 
benefit  the  production  or  exportation  of 
the  subject  merchandise  to  the  United 
States.  Respondent  companies  contend 
that  the  Department  confirmed  during 
verification  that  all  granite  sold  through 
Henraux's  storage  yards  in  the 
Mezzorgiomo  is  sold  to  Italian 
customers,  citing  the  Henraux 
verification  report  at  pages  two  and 
nine.  As  further  support  for  this 
argument,  respondents  cite  the 
Department's  Final  Affirmative 
Countervailing  Duty  Determination: 
Porcelain-On-Steel  Cooking  Ware  from 
Mexico  (51  FR  36447.  October  10, 1986) 
[Mexican  Cooking  Ware),  in  which  the 
Department  concluded  that  low-interest 
loans  to  finance  consumer  goods 
manufactured  in  Mexico  did  not  provide 
countervailable  subsidies  because  they 
did  not  benefit  the  production  or 


exportation  of  the  subject  merchandise 
to  die  United  States.  They  also  cite 
Industrial  Nitrocellulose  from  France: 
Final  Results  of  Countervailing  Duty 
Administrative  Review  (52  FR  833,  836, 
January  9. 1987)  which  states  that 
"benefits  tied  solely  to  the  domestic 
sales  of  a  product  are  not 
countervailable." 

The  GOI  contends  that,  in  accordance 
with  the  Department's  policy  and 
practice,  reductions  in  social  security 
payments  for  firms  located  in  the 
Mezzogiomo  is  not  a  regional  subsidy. 
As  in  the  Department's  determination 
concerning  a  labor  assistance  program 
in  its  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  from  the  Federal  Republic  of 
Germany  (47  FR  39345,  September  7, 
1982)  (German  Steel),  the  Mezzorgiomo 
programs  are  structured  to  increase 
overall  employment  in  this  historically 
underdeveloped  area — not  to  target  a 
specific  region  or  industry.  Further,  the 
GOI  argures  that  the  Department 
mistakenly  has  defined  the  Mezzogiomo 
as  a  "region."  The  Mezzogiomo  is  not  a 
region,  they  argue,  because  it  includes 
more  than  the  geographic  south. 

DOC  Position:  We  disagree  with 
respondents'  assertion  that  social 
security  payment  reductions  benefit 
only  domestic  sales.  In  Mexican 
Cooking  War,  we  investigated  the 
Fomex  frontier  program,  which  finances 
the  production,  inventory,  purchase  and 
sale  of  consumer  goods  manufactured  in 
border  zones,  as  well  as  consumer 
products  produced  elsewhere  and  sold 
in  border  zones.  "Border  zones"  are 
regions  20  kilometers  wide,  parallel  to 
the  U.S.-Mexican  borderline,  and  certain 
other  "free  zones"  within  Mexico.  We 
verified  that  the  loans  under  this 
program  were  tied  by  law  to  sales  of 
products  within  Mexico. 

In  the  current  investigation,  social 
security  reductions  for  companies 
located  in  the  Mezzorgiomo  are  not  tied 
by  law  to  domestic  sales.  There  is  no 
requirement  in  the  program  that  benefits 
go  to  facilities  which  carry  out  domestic 
sales  exclusively.  Absent  such  an 
absolute  link  between  benefits  provided 
and  domestic  sales  carried  out,  we 
cannot  determine  that  no  benefits  are 
conferred  on  the  production  or  export  of 
granite  destined  for  the  United  States. 
All  sales  may  benefit  equally  from  the 
social  security  reductions.  Nothing 
prohibits  a  company  from  exporting 
granite  from  its  facilities  in  the 
Mezzogiomo  for  which  the  social 
security  reductions  have  been  provided. 

A  program  is  determined  to  be 
regional  and,  therefore,  limited  when  its 
funding  is  authorized  by  the  central 
government  to  benefit  only  certain 


regions  within  its  jurisdiction.  In 
German  Steel,  we  found  that  certain 
labor  assistance  programs  were  part  of 
a  national  policy  to  relieve 
unemployment  and  were  not  limited  to 
specific  regions.  Although  the 
Mezzogiomo  may  include  more  than  the 
geographic  south,  as  the  GOI  argues,  it 
is  still  a  "region"  for  our  purposes.  It  is  a 
legally  recognized  area  within  Italy, 
which  has  been  designated  to  receive 
certain  special  benefits  not  available 
elsewhere.  Thus,  we  have  determined 
the  program  providing  social  security 
payment  reductions  for  companies 
located  in  the  Mezzogiomo  to  be 
countervailable. 

Comment  7:  Respondent  companies 
and  the  GOI  contend  that  the 
Department  should  not  have  broadened 
its  investigation  from  seven  to 
seventeen  companies  merely  because 
the  original  seven  companies  and  their 
related  companies  each  requested 
exclusion  from  any  countervailing  duty 
order  that  might  be  issued.  Respondent 
companies  argue  that  by  requesting 
exclusion,  the  original  seven  did  not  "set 
themselves  on  a  separate  investigative 
track."  Therefore,  they  contend  that  the 
Department  should  terminate  its 
investigation  with  respect  to  the  ten 
additional  companies. 

Respondents  further  argue  that 
nothing  in  the  Department's  regulations 
or  in  the  countervailing  duty  law 
suggests  that  a  distinction  should  be 
made  between  companies  requesting 
exclusion  and  other  companies.  They 
argue  that  section  355.38  of  the 
regulations  provides  only  for  exclusion 
fitim  a  countervailing  duty  order,  not 
from  an  investigation.  Therefore, 
respondents  contend  that,  until  an  order 
is  issued  (if  ever),  the  Department 
should  conduct  the  investigation  in  the 
same  manner  as  it  would  if  no 
exclusions  had  been  requested. 

Furthermore,  respondent  companies 
and  the  GOI  contend  that  the 
Department  had  presiunably  deemed  the 
original  seven  companies  as 
representative,  in  that  the  Department 
only  issued  its  initial  questionnaire  to 
those  seven  companies.  They  assert  that 
the  representativeness  of  the  original 
seven  companies,  based  on  1986  export 
statistics,  is  an  objective  characteristic 
which  cannot  be  changed  by  the  legal 
actions  taken  by  the  companies  after  the 
conunencement  of  the  investigation.  As 
support  for  these  assertions, 
respondents  cite  Fabricas  el  Carmen, 
S.A.  V.  United  States.  672  F.  Supp.  1465, 
1479  (Ct.  Int'l  Trade  1987).  remand  order 
vacated  as  moot,  680  F.  Supp.  1577 
(1988)  [Fabricas),  for  the  proposition 
that  Commerce  erred  in  excluding  those 


companies  that  had  filed  timely 
exclusion  requests  from  its 
"representative"  sample  of  the 
investigated  industry  used  to  calculate 
the  country-wide  countervailing  duty 
rate. 

Petitioner  asserts  that  the 
Department's  regulations  permit  an 
investigation  of  all  producers  of  the 
subject  merchandise,  without  limitation, 
that  the  Department  has  discretion  to 
decide  how  many  companies  to 
investigate,  and  that  the  Department's 
regulations  make  no  provision  for 
terminating  the  investigation  of 
companies  after  they  have  been 
included  in  the  investigation. 

DOC  Position:  Petitioner  correctly 
states  that  the  Department's  regulations 
permit  an  investigation  of  all  producers 
of  the  subject  merchandise,  without 
limitation,  and  that  the  Department  has 
discretion  to  decide  how  many 
companies  to  investigate.  While  our 
preference  is  to  examine  all 
manufacturers,  producers  and  exporters 
of  the  subject  merchandise  in  each 
investigation,  this  may  not  be 
administratively  feasible  when  there  are 
numerous  potential  respondents.  In  such 
circumstances,  we  collect  either  * 

aggregate  data  on  the  industry  as  a 
whole,  if  this  is  feasible  and  verifiable, 
or  we  select  a  representative  group  upon 
which  to  base  our  determinations. 

We  initially  requested  the  GOI  to 
identify  the  largest  manufacturers  and 
exporters  accoimting  for  60  percent  of 
exports  of  the  subject  merchandise  to 
the  United  States  and  to  forward  copies 
of  the  questionnaire  to  them.  Once 
identified,  these  companies  requested 
exclusion.  As  discussed  in  our 
preliminary  determination,  it  is  our 
policy  to  select  additional  companies 
when  companies  in  our  original  group 
request  exclusion.  The  court  in  Fabricas 
addressed  the  issue  of  how  we  calculate 
country-wide  rates;  it  did  not  suggest 
how  we  should  structure  our 
investigation  to  cover  as  large  a  group  of 
producers  as  we  find  appropriate  and 
administratively  feasible  to  investigate. 
In  this  investigation,  we  determined  it 
was  necessary  to  examine  a  broader 
representation  of  companies  which 
petitioner  alleged  received 
countervailable  benefits. 

Comment  8:  Petitioner  argues  that 
only  companies  which  both  produce  and 
export  granite  should  be  excluded  from 
any  countervailing  duty  order  that  may 
be  issued.  Because  exporters  can  easily 
ship  granite  products  produced  by 
another,  subsidized  firm,  the  inclusion  of 
exporters  which  do  not  produce  granite 
is  the  only  way  to  ensure  that 
countervailing  duties  are  levied  on  all 
subsidized  granite  imports. 


Respondents  argue  that  the 
Department  should  exclude  from  any 
countervailing  duty  order  all  companies 
that  have  filed  timely  requests  for 
exclusion  that  are  either  producers  or 
exporters  of  the  subject  merchandise. 
Respondents  cite  the  Department's 
regulations,  section  355.38:  "[a^yfirm 
which  does  not  benefit  from  a  subsidy 
alleged  or  found  to  have  been  granted  to 
other  firms  producing  or  exporting  the 
merchandise  subject  to  the  investigation 
shall  on  timely  application  therefor,  be 
duly  excluded  from  a  Countervailing 
Duty  Order",  19  CFR  355.38  (1987) 
(emphasis  added). 

DOC  Position:  Because  our  final 
determination  is  negative,  this  issue  is 
moot. 

Comment  9:  Petitioner  argues  that 
depreciation  under  Article  68  of  DPR 
iff7l7Z  provides  benefits  [i.e.,  higher 
depreciation  rates)  for  specific 
industries  and,  therefore,  is 
countervailable.  Because  Italy's 
depreciation  schedule  classifications  are 
industry  specific  rather  than  asset 
specific  and  because  rates  vary  across 
industries,  petitioner  aigues  that  this  tax 
provision  should  be  determined  to  be 
coimtervailable.  Petitioner  further 
argues  that  the  Department  was  unable 
to  verify  that  a  wide  variety  of 
industries  used  all  of  the  tax  programs. 

Respondent  companies  and  the  GOI 
argue  that  Italian  tax  law  provisions 
concerning  accelerated  depreciation, 
revaluation  of  fixed  assets,  and  capital 
gains  reinvestment  provide  no 
countervailable  benefit  because  they 
apply  generally  to  all  enterprises  in 
Italy.  In  support  of  this  contention, 
respondents  cite  Bethlehem  Steel  Corp. 
v.  United  States,  7  CIT  339.  590  F.  Supp. 
1237, 1245  (Ct.  Int'l  Trade  1984)  ("laws  of 
taxation  are  not  subsidies  to  the 
taxpayer  *  *  *  when  they  present  equal 
opportunities  to  reduce  the  exaction"); 
and  Carlisle  Tire  &  Rubber  Co.  v.  United 
States,  5  CIT  229,  564  F.  Supp.  834,  839 
(Ct.  Int'l  Trade  1983)  [Carlisle) 
(accelerated  depreciation  programs  that 
were  generally  available  to  entire 
business  commimity  in  investigated 
country  were  not  countervailable 
benefits). 

DOC  Position:  We  verified  Uiat  all  the 
income  tax  programs  under 
investigation  are  available  to  all  Italian 
firms  and  that  IVA  deductions  are 
available  to  Italian  firms  in  virtually  all 
industries.  Furthermore,  we  established 
at  verification  that  these  provisions  aie 
widely  used  and,  therefore,  have  found 
them  to  be  not  countervailable, 
including  accelerated  depreciation 
under  Article  68  of  DPR  597/73.  By  Uieir 
natiu«,  depreciation  rates  vary  by  both 
industry  and  by  asset  because  the  usefid 


lives  of  assets  differ  among  industries 
and  among  types  of  assets.  See,  for 
example,  the  Class  Life  Asset 
Depreciation  Range  System  (Rev.  Proc. 
77-10. 1977-1  C.B.  548  (RR-38)).  We 
found  nothing  unusual  in  the  Italian 
depreciation  schedules  to  suggest  that 
they  benefit  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries. 

Comment  10:  Petitioner  aigues  that 
financing  under  the  Sabatini  Law  is 
countervailable  given  that  different 
interest  rates  are  available  to  di^erent 
regions  in  Italy.  Furthermore,  petitioner 
argues  that  a  specific  group  of  industries 
receives  these  benefits,  i.e.,  companies 
which  use  machine  tools  and  production 
machinery  valued  at  over  L.  1,000,000. 
They  contend  that  the  evidence  of 
industry  use  on  the  record  is  insufficient 
to  determine  that  Sabatini  Law 
financing  is  not  limited.  Petitioner 
contends  that  we  should  consider 
verification  of  the  Sabatini  program  to 
be  inadequate  because  the  GOI  refused 
to  allow  the  verification  team  to  review 
documents  on  the  approval  process  for 
this  program.  In  addition,  petitioner 
believes  that  an  extra  benefit  is 
conferred  on  Sabatini  Law  recipients 
through  the  stamp  and  registration  tax 
exemption. 

Respondent  companies  and  the  GOI 
argue  that  verified  evidence  on  the 
record  demonstrates  that  benefits  under 
the  Sabatini  Law  are  available  to  all 
Italian  enterprises  and  that  they  do  not 
benefit  an  individual  industry  or  group 
of  industries  or  a  particular  geographic 
region  of  Italy.  Respondents  argue  that 
benefits  under  a  program  are  not 
countervailable  simply  because 
minimum  eligibility  criteria  exist  such 
as  the  Sabatini  Law  requirement  that 
equipment  purchases  be  valued  in 
excess  of  L  1,000,000.  In  support  of  this 
argument  they  cite  PPG  Industries,  Inc. 
V.  United  States,  662  F.  Supp.  258.  266 
(CIT  1987)  ("the  mere  fact  that  a 
program  contains  certain  eligibility 
requirements  for  participation  does  not 
transform  the  program  into  one  which 
has  provided  a  countervailable  benefit") 
and  Carlisle,  supra,  at  836  note  3 
(certain  tax  benefits  are  not 
countervailable  simply  because  not 
every  company  could  meet  the  specified 
eligibility  criteria). 

DOC  Position:  During  this 
investigation,  we  reviewed  both  the 
laws  and  regulations  governing  various 
Italian  programs  as  well  as  the  actual 
availabiUty  and  receipt  of  benefits  under 
such  programs.  In  each  instance,  we 
made  a  factual  determination  as  to 
whether  benefits  were  conferred  in  such 
a  manner  as  to  be  properly  considered 


2720B 


Federal  Register  /  Vol.  53.  No.  138  /  Tuesday.  July  19.  1988  /  Noticeg 


Federal  Register  /  Vol.  53.  No.  138  /  Tuesday,  July  19,  1988  /  Notices 


27209 


limited  to  a  specific  industry  or  group  of 
industries. 

We  verified  that  companies 
throughout  Italy  are  eligible  for  Sabatini 
benefits,  although  at  varying  levels.  We 
also  veriHed  that  the  respondent 
companies  which  received  Sabatini 
benefits  received  the  minimum  benefit. 
See  section  II.D.  and  DOC  Position  on 
Comment  1.  Eligiblity  for  Sabatini 
benefits  is  based  on  objective  and 
precise  criteria  specified  in  the  law  and 
amending  decrees,  and  we  verified  that 
each  company  which  used  this  program 
qualified  and  was  approved  for  Sabatini 
Benefits  based  on  these  criteria.  We  saw 
no  evidence  that  the  GOI  exercises 
discretion  or  deviates  from  these  criteria 
in  granting  Sabatini  benefits. 
Furthermore,  we  verified  that  thousands 
of  companies  in  virtually  every  sector 
have  received  Sabatini  benefits. 
The  stamp  and  registration  tax 
exemption  applies  to  all  companies  that 
qualify  under  the  Sabatini  Law.  We 
have  determined  that  the  minimtun 
Sabatini  benefit  is  not  countervailable 
because  it  is  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  indusdies.  The  same 
holds  true  for  the  stamp  and  registration 
tax  exemptions  provided  for  under  the 
Sabatini  Law. 

Comment  11:  Petitioner  argues  that 
contributions  for  the  purchase  of 
electronic  equipment  granted  under  Law 
eoe  are  countervailable  due  to  the 
Department's  findings  at  verification 
that  this  program  targeted 
manufacturing  and  mining.  Petitioner 
asserts  that,  while  it  appears  that  a  large 
number  of  industrial  groups  have 
benefitted  from  Law  eoe.  there  likely 
were  many  more  companies  deemed 
ineligible  to  receive  benefits.  Finally, 
petitioner  argues  that  the  Depculment 
should  find  the  program  countervailable 
because  we  received  information  during 
verification  that  Law  606  was 
terminated  due  to  EC  obfections  that 
Italy  was  "engaged  in  subsidization." 
Respondent  companies  and  the  GOI 
argue  that  verified  evidence  on  the 
record  demonstrates  that  benefits  under 
Law  606  are  available  to  all  Italian 
enterprises  and  that  such  benefits  do  not 
benefit  an  individual  industry  or  group 
of  industries  or  a  particular  geographic 
region  of  Italy.  Furthermore, 
respondents  argue  that  the  fact  that  Law 
606  benefits  are  limited  to  certain  small- 
and  medium-sized  companies  does  not 
make  the  benefit  countervailable.  citing 
Forged  Undercarriage  Components, 
supra. 

DOC  Position:  At  verification,  we 
confirmed  that  benefits  under  Law  696 
are  available  to  all  small-and  medium- 
sized  companies  in  Italy  that  purchased 


qualifying  electronic  equipment.  We 
also  examined  the  application  and 
review  process  carried  out  by  the 
Ministry  of  Industry  and  Commerce  and 
observed  that  the  approval  and  rejection 
of  applications  was  based  solely  upon 
criteria  set  forth  in  the  law  [i.e.,  that  die 
company  must  be  a  small-  or  medium- 
sized  enterprise  and  that  it  must 
actually  purchase  a  piece  of  electronic 
equipment).  Therefore,  we  found  no 
governmental  discretion  outside  the  law 
in  the  administration  of  the  Law  606 
program.  Finally,  a  determination  by  the 
EC  that  a  program  of  an  EC  member 
state  is  (or  is  not)  a  subsidy  is  not 
pertinent  to  the  Department's 
independent  determination  as  to 
wheUier  the  same  program  constitutes  a 
countervailable  benefit  within  the 
meaning  of  the  Act 

Comment  12:  Respondents  argue  that 
if  benefits  under  the  Sabatini  Law,  Law 
606,  and  Law  130  are  found  to  be 
countervailable,  such  benefits  should  be 
allocated  according  to  the  Department's 
grant  methodology,  because  they  are  all 
provided  in  the  form  of  lump  siun 
payments.  According  to  respondents, 
such  benefits  should  be  allocated  over 
the  average  useful  life  of  the  assets  used 
to  produce  the  subject  merchandise,  as 
set  forth  in  the  U.S.  Internal  Revenue 
Service  1977  Class  Life  Asset 
Depreciation  Range  System  (Rev.  77-ia 
1977-1  C.B.  548).  or  over  ten  years  for 
assets  used  in  tiie  production  of  granite. 
Respondent  companies  argue  that  to 
the  extent  the  Department  fiiids 
countervailable  the  benefits  provided 
under  Law  606,  Law  130.  Law  614.  or 
Decree  002  (with  respect  to  northern  and 
central  Italy),  the  contervailing  duty  rate 
set  in  die  filial  determination  must  take 
into  account  the  fact  that  benefits  under 
these  programs  have  been  discontinued. 
Respondents  cite  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Carbon 
Steel  Wire  Rod  from  Malaysia  (53  FR 
13303, 13307.  April  22. 1068).  Certain 
Textile  Mill  Products  from  Mexico: 
Final  Results  of  Countervailing  Duty 
Administrative  Review  (52  FR  45010. 
45012.  November  25. 1967],  And  Final 
Affirmative  Countervailing  Duty 
Determination:  Acetylsalicylic  Acid 
(Aspirin)  from  Turkey  (52  FR  24494. 
24498.  July  1. 1067).  in  support  of  this 
argument 

DOC  Position:  We  have  determined 
that  the  minimum  level  of  benefits 
received  by  the  producers  of  certain 
granite  products  under  Law  902. 
Sabatini  Law.  Law  606  and  Law  130  are 
not  countervailable.  Therefore,  these 
issues  are  moot  Since  the  benefit  under 
Law  614  is  de  minimis,  the  question  of 


issuing  a  separate  duty  deposit  rate  is 
also  moot. 

Comment  13:  Petitioner  contends  that 
the  provision  of  preferential 
transportation  rates  under  Law  887  is 
countervailable  because  it  provides  a 
preferential  benefit  to  a  specific  group  of 
enterprises  or  Industires.  Petitioner 
bases  this  contention  on  the  following 
conclusions:  (1)  The  preferential 
transprotation  rates  constitute  a 
regional  program  applicable  only  to 
shipments  from  the  Italian  islands  to  the 
Italian  mainland,  and  (2)  the  program  is 
also  industry-specific,  providing  lower 
rates  only  for  shipments  of  raw  mineral 
substances. 

Respondent  companies  and  the  GOI 
argue  that,  because  the  reduced  rail 
rates  provided  by  the  Italian  State 
Railway  are  available  to  any  consumer 
of  minerals  transported  by  rail  from  the 
Italian  islands  to  the  Italian  mainland, 
these  rates  do  not  constitute 
countervailable  benefits.  They  further 
assert  that  the  industries  which 
consume  the  minerals  that  benefit  from 
reduced  rail  rates  are  numerous  and 
diverse.  In  addition  to  the  Italian  stone 
industry,  they  dte  industries  that 
consume  Sardinian  coal  [i.e.,  steel,  glass, 
textile,  chemical  and  electrical  utilities) 
as  examples  of  eligible  beneficiaries  of 
reduced  rates.  Respondent  cite  the  Final 
Negative  Countervailing  Duty 
Determination:  Certain  Softwood 
Products  from  Canada  (48  FR  24150. 
24167  (May  31. 1083)  as  support  for  this 
argument  based  on  the  "legal  principle" 
articidated  in  that  case  that  a  benefit  is 
not  countervailable  if  it  is  available  to 
numerous  and  diverse  Industries. 

Respondent  companies  also  argue  that 
the  reduced  rail  rates  do  not  confer  a 
countervailable  regional  subsidy.  They 
state  that  the  only  regional  element  to 
the  reduced  rail  rates  involves  the  raw 
mineral  producers  and  not  the 
consumers.  Therefore,  they  argue  that 
any  regional  benefit  that  may  be 
provided  goes  only  to  the  mineral 
producers  (granite  quarriers)  and  not  to 
granite  producers  subject  to  this 
investigation. 

Respondents  further  point  out  that 
reduced  rail  rates  are  paid  or  bestowed 
on  granite  blocks.  They  argue  that  at 
most  granite  producers  may  receive  an 
upstream  subsidy  from  this  benefit  on 
granite  blocks,  which  are  inputs  used  in 
the  manufacture  or  production  of  the 
subject  merchandise.  They  assert  that 
any  benefit  related  to  these  blocks 
would  have  to  be  analyzed  under  the 
upstream  subsidy  provision  of  the 
contervailing  duty  law.  which  requires 
an  allegation  of  upstream  subsidization 
by  the  petitioner. 


DOC  Position:  Information  submitted 
to  us  by  the  GOI  prior  to  and  during 
verification  gave  no  indication  that  any 
respondent  company  actually  received 
rail  transportation  benefits  under  Law 
887  during  the  review  period. 
Consequently,  we  did  not  press  the  GOI 
for  extensive  data  regarding  actual  use 
of  this  program  by  Italian  industrial 
groups.  At  verification,  GOI 
representatives  specified  four  raw 
mineral  substances  which  qualify  for  the 
30  percent  rail  reduction  under  Law  887: 
Oil.  clay,  marble  and  granite.  The 
Department  received  no  documented 
information  from  the  GOI  beyond  this 
list  of  four  substances  during  the  course 
of  this  investigation.  We  therefore 
determine  that  reduced  rail  rates  under 
Law  887  are  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  See  discussion 
under  Section  I.A. 

Furthermore,  we  disagree  with 
respondents'  argument  that 
transportation  benefits  for  granite 
blocks  must  be  analyzed  in  the  upstream 
subsidies  context  The  benefits 
discovered  during  company  verification 
clearly  were  bestowed  upon  the 
respondent  companies  and  not  upon 
upstream  input  suppliers.  Through 
examination  of  rail  invoices,  it  was 
apparent  that  these  companies  paid  for 
the  transport  of  the  granite  blocks  and. 
as  such,  directiy  benefitted  from  the 
reduced  rate  for  rail  transportation  from 
the  Italian  islands. 

Comment  14:  Respondent  companies 
argue  that  if  reduced  rail  rates  constitute 
countervailable  benefits,  the  appropriate 
methodology  is  to  calculate  a  benefit 
based  on  the  difference  between  (1)  the 
cost  of  commercially  available  transport 
alternatives  [e.g.,  trucking  costs)  and  (2) 
the  price  that  respondents  actually  paid 
as  a  result  of  reduced  rates.  They  argue 
further  that  the  benefit  should  be 
allocated  over  the  combined  sales  of 
granite,  travertine  and  marble  sales, 
because  reduced  rates  are  available  for 
shipment  of  all  minerals  from  the  Italian 
islands  to  the  mainland. 

DOC  Position:  We  disagree.  The 
benefit  is  the  difference  between  what 
the  company  would  have  paid  absent 
the  30  percent  rail  rate  reduction  and 
what  it  actually  paid  given  the  30 
percent  reduction.  Furthermore,  verified 
information  shows  that  the  respondent 
companies  benefitted  from  reduced  rail 
rates  for  transport  of  granite  blocks 
only.  We  therefore  allocated  the  benefit 
solely  over  the  total  granite  sales  of  the 
companies  in  question. 

Comment  15:  Petitioner  agrees  with 
the  Department's  preliminary  finding 
that  Law  614  local  tax  concessions  are 
countervailable  due  to  their  regional 


nature,  but  disagrees  with  the 
calculation  methodology.  Petitioner 
argues  that  the  ad  valorem  rate  for  Law 
614  benefits  should  not  take  into 
account  the  effect  of  the  local  tax  (ILOR) 
reduction  on  the  national  corporate 
(IRPEG)  tax  liability.  They  argue  that 
this  approach  is  akin  to  the  granting  of 
an  offset  against  the  countervailable 
local  tax  subsidy  by  reason  of  the 
increase  in  national  corporate  taxes 
paid.  They  contend  that  such  an  offset  is 
not  in  accordance  with  section  771(6)(b] 
of  the  Act  which  places  limitations  on 
allowable  offsets.  Instead,  petitioner 
argues  that  the  entire  amount  of  the 
local  tax  concession  by  itself  should  be 
measured  in  the  year  received. 

Petitioner  also  argues  that  "it  is  the 
Department's  policy  to  disregard 
secondary  tax  effects  on  countervailable 
subsidies,"  citing  Groundfish  from 
Canada,  supra,  and  argues  that  the  ILOR 
tax  is  a  national,  not  a  local  tax. 

Respondents  state  that  they  are  in 
agreement  with  the  Department's 
calculation  in  the  preliminary 
determination  of  the  Law  614  benefit  to 
Granitex.  taking  into  consideration  the 
net  impact  of  the  benefit  on  the 
company's  total  corporate  income  tax 
liability.  They  state  that  the  so-called 
local  ILOR  tax  is  not  comparable  to  the 
state  income  taxes  existing  in  the  United 
States.  They  asert  that  ILOR  and  IRPEG 
are  merely  two  elements  of  a  single 
unified  income  tax  established  by  the 
national  Italian  government. 

DOC  Position:  We  agree  with  the 
assessment  of  respondents  that  the 
ILOR  tax  is  a  local  tax  in  name  only. 
ILOR  is  imposed  by  the  national 
government  and  calculated,  as  is  IRPEG, 
in  the  national  tax  return.  The  tax 
incidence  at  issue  in  Groundfish  from 
Canada  was  highly  speculative;  it 
involved  a  future  and  uncertain  effect 
that  was  not  simultaneously  nor  directly 
calculable  from  the  tax  benefit  in 
question.  In  contrast  IRPEG  liability 
bears  a  simple  relationship  to  ILOR 
liability  and,  in  fact  caimot  be 
calculated  until  ILOR  Uability  is 
calculated.  Therefore,  we  have 
calculated  the  benefit  under  Law  614 
based  on  the  company's  total  corporate 
income  tax  liability,  including  both  ILOR 
and  IRPEG.  As  such,  our  calculation 
takes  into  account  the  primary,  and  not 
the  secondary,  tax  effects  of  the 
program.  The  offset  issue  is  not  relevant 
in  this  situation. 

Comment  16:  Petitioner  submits  that 
the  export  statistics  provided  by  the 
GOI  are  unreliable  and  should  not  be 
used  as  part  of  the  calculations  for  any 
program  found  to  be  countervailable. 
Because  not  all  exporters  of  granite  to 
the  United  States  were  investigated. 


petitioner  further  argues  that  only  the 
sales  figures  of  the  companies  under 
investigation  may  be  used  in 
determining  the  ad  valorem  benefit 
under  specific  programs. 

DOC  Position:  Because  no  export 
programs  have  been  found  to  be 
countervailable,  we  have  not  used 
export  statistics  in  any  of  our 
calculations.  In  performing  our 
calculations  to  determine  the  ad 
valorem  benefit  imder  specific  domestic 
programs,  we  have  used  only  the 
relevant  sales  values  of  the  companies 
under  investigation. 

Comment  17:  Respondents  argue  that 
the  Department  must  base  calculations 
of  any  countervailing  duty  rate  in  this 
investigation  on  sales  of  all  respondents, 
not  just  on  sales  of  those  that  did  not 
request  exclusion.  They  contend  that  the 
Department's  general  policy  is  to 
calculate  a  single.  country-%vide 
countervailing  duty  rate,  as  provided  for 
under  section  706(a)(2)  of  the  Act  which 
states  that  a  countervailing  duty  order 
presumptively  applies  to  all  of  the 
subject  merchandise  exported  inm  the 
country  under  investigation.  They 
contend  that  neither  the  statute  nor  the 
existing  or  proposed  regulations  require 
that  the  Department  remove  from  its 
calculation  of  a  country-wide 
countervailing  duty  rate  the  sates 
revenues  of  the  companies  which 
requested  exclusion. 

Respondents  also  cite  Fabricas.  supra, 
in  support  of  this  assertion.  They  argue 
that  the  facts  of  Fabricas  are  similar  to 
this  investigation,  with  both  cases 
involving  hundreds  of  companies  from 
which  a  small  representative  group  was 
selected  on  which  to  base  the 
investigation.  In  Fabricas,  the  Court  of 
International  Trade  (CTT)  held  that  it 
was  unreasonable  for  the  Department  to 
exclude  certain  investigated  companies, 
which  did  not  receive  greater  than  de 
minimis  benefits,  from  the  sample  upon 
which  a  representative  country-wide 
rate  might  be  based. 

DOC  Position:  It  is  our  practice  to 
calculate  a  country-wide  rate  which  is  a 
weighted-average  rate  for  all  companies 
whose  individual  rates  are  neither  de 
minimis  nor  significanUy  different  from 
the  rates  of  other  companies.  In  this 
investigation,  no  respondent  company's 
individual  rate  is  above  de  minimis. 
Therefore,  we  have  not  calculated 
country-wide  rates  for  those  programs 
determined  to  be  countervailable. 

Comment  18:  Respondents  state  that 
the  only  exceptions  to  the  statutory 
presumption  in  favor  of  calculating  a 
coimtry-wide  rate  are:  (1)  If  the 
Department  finds  that  a  "significant 
differential"  exists  between  the 
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subsidies  received  by  the  respondent 
companies,  or  (2)  if  one  or  more  of  the 
companies  is  a  state-owned  enterprise. 
Respondent  asserts  that  none  of  the 
respondent  companies  in  this 
investigation  is  owned  by  the  state. 
They  argue  that  any  potential 
countervailable  subsidies  in  this 
investigation  are  "miniscule"  and  that, 
therefore,  it  is  inconceivable  that  any 
significant  differential  might  exist  in  this 
investigation.  Respondents  further  argue 
that,  even  if  the  weighted-average 
subsidy  for  all  respondents  under 
investigation  were  five  percent,  and  the 
individual  company  subsidy  amounts 
were  to  range  from  zero  to  ten  percent, 
the  Department  lacks  the  authority  to 
calculate  more  than  one  countervailing 
duty  rate  that  would  apply  to  the  subject 
merchandise,  as  it  would  be  illogical 
and  unfair  to  calculate  a  single,  country- 
wide rate  based  only  on  data  for  the 
subsidized  companies  but  that  would 
apply  to  all  non-excluded  companies, 
including  unsubsidized  companies. 

DOC  Position:  See  DOC  Position  on 
Comment  17. 

Comment  19:  Petitioner  points  out  a 
number  of  problems  with,  or 
inaccuracies  in.  the  GOI  exclusion 
certification.  Based  on  these  problems, 
petitioner  ai^gues  that  the  Department 
should  not  exclude  any  of  the  requesting 
companies  from  any  countervailing  duty 
order  that  may  be  issued.  Petitioner 
argues  that  receipt  of  countervailable 
benefits  by  a  company  requesting 
exclusioo  must  lead  the  Department  to 
reject  the  GOI  exclusion  certification. 
Furthermore,  petitioner  states  that  all 
the  companies  requesting  exclusion 
received  loans  from  the  EIB  or  ECSC 
and,  therefore,  should  not  be  granted 
exclusion. 

Respondents  assert  that  the  vast  bulk 
of  the  information  provided  to  the 
Department  as  part  of  the  exclusion 
certification  was  confirmed  during 
verification,  with  only  minor  exceptions. 
Therefore,  they  aigue  that  the  exclusion 
requests  ^nld  be  granted. 
Respondents  further  argue  that  statutory 
and  regulatory  authority  does  not 
require  government  certification  as  a 
prerequisite  to  granting  exclusion,  aside 
from  the  proposed  and  as  yet  unadopted 
regulations.  Absent  specific  statutory  or 
regulatory  authority,  respondents  argue 
that  the  Department  may  not  impose  an 
additional  requirement  that  a  request  for 
exclusion  may  not  be  granted  absent 
government  certification.  Respondents 
state  that  even  if  subsidies  have  been 
received  by  companies  requesting 
exclusion,  the  aggregate  value  of  any 
subsidies  is  de  minimis.  Therefore,  the 


exclusion  requests  should  still  be 
granted. 

DOC  Potition:  See  discussion  imder 
"Exclusion  Requests"  section. 

Comment  20:  Respondents  argue  that 
the  Department  shoidd  termfaiate  its 
investigation  of  EC-related  loan 
benefits,  because  the  Department  did 
not  initiate  a  countervailing  duty 
investigation  specifically  against 
imports  of  granite  from  the  EC.  They 
contend  that  the  Department  may  not 
countervail  subsidies  received  from  EC- 
affiliated  organizations  in  a 
countervailing  duty  investigation 
involving  merchandise  from  a  single  EC 
member  state  [i.e..  Italy),  asserting  that 
the  investigation  is  limited  strictly  to 
benefits  provided  by  the  GOI  or 
subdivisions  thereof.  Respondents 
further  ai;gue  that,  because  the 
Department  calculates  a  single 
countervailing  duty  rate  applying  to  all 
imports  of  the  subject  merchandise  from 
a  given  country,  the  Department  must 
limit  its  investigation  to  subsidies 
provided  by  the  country  under 
investigation  and  its  political 
subdivisions.  Otherwise,  respondent 
companies  assert  that  if  the  Department 
were  to  find  that  certain  benefits 
provided  by  EC  organizations  confer 
countervailable  subsidies  on  producers 
located  in  that  member  state,  calculation 
of  the  subsidy  rate  based  only  on  the 
benefits  received  by  companies  located 
in  that  member  state  (as  opposed  to  the 
EC  as  a  whole)  might  be  distorted. 

Petitioner  argues  that  the  E)epartment 
has  investigated  and  countervailed  EC 
programs  in  several  prior  cases  against 
specific  EC  member  states,  citing  the 
1982  steel  investigations  involving 
Belgium.  France,  the  Federal  Republic  of 
Germany,  Italy.  Luxembourg,  the 
Netherlands,  and  the  United  Kingdom: 
and  the  1985  table  wine  investigations 
involving  France,  the  Federal  Republic 
of  Germany,  and  Italy.  Because  the  EC  is 
an  "association"  (within  the  meaning  of 
19  U.S.C.  1677(5)  and  19  U.S.C 
1303(a)(1))  of  member  states,  one  of 
which  is  Italy,  subsidies  to  Italy  from  the 
association  may  be  countervailed  under 
the  law. 

DOCPotition:  It  is  tnie  that  the 
Department  has  coontervailed  EC 
programs  in  prior  cases  agairut  specific 
EC  member  states.  The  most  recent 
example  of  this  is  found  in  our  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Fresh  Cut 
Flowers  From  the  Netherlands,  52  FR 
3301  (February  3, 19S7)  [Netherlands 
Flowers).  Tliere,  as  in  previous  cases, 
we  examined  EC  programs  alleged  by 
petitioner  to  provide  subsidies  to  the 
subject  merchantfise  produced  in  a 


specific  member  state.  While  petitioner 
in  the  current  irtvestigation  did  not  file 
an  allegation  of  EC  subsidies,  we 
discovered  the  programs  during  the 
course  of  verification  and,  after 
soliciting  comments  from  the  interested 
parties,  including  the  EC.  we  deemed  it 
appropriate  to  examine  these  programs. 

Section  771(3)  of  Ae  Tariff  Act  of 
1930,  as  amended  (the  Act)  19  U.S.C. 
1677(3)  (1982)  defines  the  term  "country" 
as:  "a  foreign  country,  a  political 
subdivision,  dependent  territory,  or 
possession  of  a  foreign  country,  and. 
except  for  the  purpose  of  antidumping 
proceedings,  may  include  an  association 
of  two  or  more  foreign  countries. 
political  subdivisions,  dependent 
territories,  or  possessions  of  countries 
into  a  customs  union  outside  the  United 
States."  (Emphasis  added.)  The  EC  is  an 
association  of  two  or  more  countries  as 
provided  for  under  section  771(3). 

The  Department's  general  policy  of 
calculating  countiy-wide  rates  does  not 
prohibit  us  from  examining  EC  benefits 
in  this  investigation.  Nor  does  it  mean 
that  calculation  of  a  subsidy  rate  based 
only  on  benefits  received  by  companies 
located  in  a  single  member  state  (rather 
than  the  EC  as  a  whole)  would  somehow 
be  distorted.  In  Netherlands  Flowers, 
we  found  a  joint  Government  of  the 
Netherlands  (GON)  and  EC  program. 
Aids  for  the  Creation  of  Cooperative 
Organizations,  to  be  countervailable. 
We  took  the  benefit  from  both  the  EC 
and  the  GON  to  Dutch  flower  growers 
and  allocated  the  total  over  sales  of 
those  same  flower  growers.  There  is  no 
distortion  in  a  methodology  which 
attributes  benefits,  whether  provided  by 
the  national  or  some  other  level 
government,  to  a  specific  company  or 
industry  in  a  specific  country,  and 
allocates  those  benefits  over  the  sales  of 
that  specific  company  or  industry  to 
arrive  at  the  subsidy  rate. 

Comment  21:  Petitioner  asserts  that 
there  are  three  subsidies  available 
under  the  ECSC  loan  program:  (1)  The 
five  percent  interest  rebate  over  five 
years;  (2)  the  five-year  grace  period  on 
the  loans;  and  (3)  the  interest  rate  on  the 
loans.  Petitioner  therefore  contends  that 
the  Department  must  calculate  the  total 
subsidy  value  of  the  ECSC  loan  using  all 
three  subsidy  components. 

DOC  Position:  We  agree  with 
petitioner  that  the  five  percent  interest 
rebate  is  countervailable;  but  as 
discussed  in  Section  I.B.,  we  disagree 
that  any  other  aspect  of  the  loans  are 
countervailable  with  respect  to  certain 
granite  products. 

Comment  22:  Petitioner  argues  that 
the  ECSC  converaion  loan  provided  to 
one  of  the  respondent  companies  is 
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countervailable,  because  such  loans 
target  a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries. 
Petitioner  alleges  that  the  loans  are 
available  only  to  firms  which  hire 
redundant  coal  and  steel  workers,  and 
that  they  are  given  only  in  specific  areas 
where  there  are  steel  mills  or  coal  mines 
with  redundant  workers.  Petitioner 
further  alleges  that  the  designation  of 
"priority  areas"  makes  this  a 
countervailable  regional  subsidy 
program.  Finally,  petitioner  contends 
that  the  program  is  not  used  by  a  wide 
variety  of  industries  throughout  the  EC. 
Petitioner  further  contends  that  these 
loans  were  found  countervailable  in 
Carbon  Steel  Products  From  Belgium  (47 
FR  39323)  (1982)  [Belgian  Steel)  and  are 
not  part  of  an  EC-wide  unemployment 
policy. 

Respondents  argue  that  the  ECSC  loan 
provides  no  countervailable  benefit 
because  the  loan  (1)  was  provided  as 
part  of  an  EC-wide  policy  to  relieve 
unemployment,  and  (2)  was  intended  to 
benefit  workers  in  the  coal  and  steel 
industry,  not  the  granite  industry. 
Respondents  cite  previous  Department 
determinations  in  support  of  their 
contentions:  In  German  Steel,  supra,  at 
39349-50,  the  Department  determined 
that  a  program  that  was  part  of  a 
country-wide  unemployment  policy 
provided  no  countervailable  subsidy 
despite  the  fact  that  certain  areas 
received  more  benefits  under  the 
program  than  did  others.  And  in 
Groundfish  From  Canada,  at  10066,  the 
Department  stated  that  the  German 
Steel  determination  stands  for  the 
proposition  that  no  countervailable 
benefit  is  provided  in  those  instances  in 
which  "assistance  provided  as  part  of 
the  national  policy  to  relieve 
unemployment  was  provided  on 
identical  terms  across  [the  investigated 
country],"  and  "regional  designations 
were  merely  for  administrative 
convenience." 

DOC  Position:  As  discussed  in  the 
verification  report,  ECSC  conversion 
loans  are  available  to  an  individual  firm 
in  any  industry  in  any  region  of  a 
member  state  if  the  firm  proposes  a 
project  that  is  capable  of  being  filled  by 
redundant  ECSC  workers.  The  loan  can 
cover  up  to  50  percent  of  the  investment 
costs.  These  loans  have  in  fact  been 
utilized  by  firms  in  a  broad  range  of 
industries.  They  are  also  available  to 
and  have  been  approved  for  firms 
located  in  regions  that  are  not 
considered  to  be  coal  and  steel  areas. 

In  contrast,  the  interest  rebate  for 
certain  ECSC  loans  is  subject  to  regional 
variations  based  solely  on  location  in 
particular  regions.  Because  of  its 


location  in  a  "priority"  region,  Fratelli 
Guarda  received  interest  rebates  that 
would  not  have  been  available  had  the 
company  been  located  outside  a 
"priority"  region.  As  such,  interest 
rebates  on  ECSC  conversion  loans  are 
not  provided  on  identical  terms  across 
all  regions  of  EC  member  states,  nor  are 
the  regional  designations  used  merely 
for  administrative  convenience. 

Comment  23:  Petitioner  argues  that 
the  Department  should  allocate  the 
ECSC  loan  benefit  over  five  years, 
because  the  interest  rebate  on  the  ECSC 
loan  is  disbursed  in  ten  bi-annual 
payments,  beginning  January  19, 1986. 
Petitioner  further  argues  that  the 
Department  should  not  use  an  allocation 
method  at  all,  when  the  allocation 
method  by  itself  causes  a  de  minimis 
result.  Otherwise  the  remedial  effects  of 
the  countervailing  duty  law  will  have 
been  made  unavailable  to  the  domestic 
industry. 

Respondents  argue  that,  to  the  extent 
that  the  ECSC  loan  is  determined  to 
confer  a  countervailable  benefit,  the 
Department  should  allocate  that  benefit 
over  the  ten-year  life  of  the  loan. 

DOC  Position:  These  interest  rebates 
are  made  only  on  a  portion  of  the  loan 
and  are  made  as  discreet,  bi-annual 
cash  payments  over  the  first  five  years 
of  a  ten  year  loan.  Therefore,  we  are 
expensing  each  such  payment  to  the 
period  of  receipt,  rather  than  allocating 
benefits  over  time.  In  its  accounts, 
Fratelli  Guarda  does  not  credit  the 
rebates  to  interest  payable  on  the  loan. 

Comment  24:  Petitioner  contends  that 
EIB  loans  are  still  countervailable,  as 
determined  in  Belgian  Steel,  because 
they  are  limited  to  specific 
"unbalanced"  regions  in  the  EC. 
Petitioner  further  contends  that  loans 
from  the  EIB's  own  funds  and  NCI  loans 
should  be  treated  as  two  distinct 
programs  by  the  Department,  arguing 
that  they  are  separate  programs  even 
though  both  are  administered  by  the 
EIB.  As  support  for  this  argument, 
petitioner  cites  the  fact  that  the  EC 
created  a  separate  fund  when  it  first 
created  the  NCI  in  1978,  instead  of  just 
increasing  the  capitalization  of  the  EIB 
in  order  to  increase  lending.  Petitioner 
contends  that  the  Department  has 
examined  programs  administered  by  the 
same  organization  or  entity  and 
determined  that  they  constitute  separate 
countervailable  subsidies.  Petitioner 
cites  as  examples  the  General 
Development  Agreements  and  the 
Special  Recovery  Capital  Projects 
programs,  Groundfish  from  Canada  at 
10048-49. 

Respondents  contend  that  the 
countervailability  of  NCI  loans  is  a 


matter  of  first  impression  for  the 
Department.  Respondents  further 
contend  that  the  prior  finding  on  EIB 
loans  in  Belgian  Steel  has  no 
precedential  value  in  determining  the 
countervailability  of  NCI  loans. 

DOC  Position:  Because  of  our 
determination  discussed  in  section  111.0^ 
we  have  not  reached  this  issue. 

Comment  25:  Petitioner  contends  that 
regional  location  is  a  criterion  for  the 
granting  of  both  EIB  and  NCI  loans,  that 
the  loans  granted  for  one  region  are  not 
"interchangeable"  with  those  granted 
for  another,  and  that  the  loans  are  made 
at  rates  inconsistent  with  commercial 
considerations.  Petitioner  further 
contends  that  "few  different  companies 
actually  receive  EIB  and  NCI  loans"  and 
that  there  is  no  evidence  to  prove 
otherwise.  In  support  of  this  argument, 
petitioner  cites  page  12  of  the  EC 
verification  report  which  lists  several 
industries  which  EC  officials  state 
received  EIB  and  NCI  loans,  but  which 
does  not  provide  a  breakdown  of 
companies  receiving  loans  within  each 
industry.  For  the  program  to  be  found 
not  countervailable,  there  must  be 
evidence  on  the  record  to  refute 
petitioner's  allegation  that  the  loans  are 
provided  to  a  specific  group  of 
industries,  and  that  oral  statements  by 
EC  officials  do  not  constitute  verified 
evidence.  Petitioner  contends  that  "there 
is  no  documentary  evidence  which 
supports  statements  made  by  EC 
officials,"  and  that  "(tjhe  EC  officials' 
statements  seem  to  have  been  accepted 
at  face  value." 

Respondent  companies  argue  that  the 
NCI  financing  received  by  certain 
respondents  provides  no  countervailable 
benefit  because  such  financing  is 
available  (1)  to  all  regions  of  the  EC  and 
Italy,  (2)  to  a  broad  range  of  industrial 
sectors,  and  (3)  on  commercial  terms 
specified  by  the  intermediary  bank  that 
actually  lends  the  funds  to  the  ultimate 
borrower. 

DOC  Position:  Although 
documentation  on  the  record  is 
incomplete  due  to  the  previously  noted 
time  constraints  and  unusual 
circumstances  governing  this  aspect  of 
our  investigation,  doctmientary  evidence 
does  exist  Among  other  documentation, 
we  reviewed  industry  breakdowns 
published  in  annual  reports  and  policies 
and  procedures  discussed  in  official 
publications.  For  the  reasons  discussed 
in  Section  III.D.,  we  have  decided  that 
we  should  not  make  a  determination  on 
NCI  financing  based  on  an  incomplete 
record. 

Comment  26:  Respondents  contend 
that  all  EIB  loans  are  available  only  for 
investment  projects  [i.e.,  plant 
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modernization  or  expansion,  or  the 
construction  of  new  production 
faciiitiefl).  They  fiiTther  contend  that  the 
EIB  loan  to  Giuseppe  FWrer  (F^urer) 
provides  no  coontervailable  subsidy 
toward  Furrer's  granite  exports,  because 
Furrer  produces  only  maiMe. 

Petitioner  argues  that  since  Fuirer 
exports  granite,  its  operations  and 
facilities  are  also  involved  widi  granite. 
InsoEsr  as  the  oompany  must  take 
poMession  of  the  pwiite  at  ttmes,  inch 
that  it  is  physically  present  at  the  plant, 
and  tliat  company  officials  most  process 
paperwork  involved  in  selling  and 
shipping  granite,  petitioner  argues  that 
the  benefit  of  this  loan  should  be 
allocated  to  Furrer's  total  sales. 

DOC  PcaiUon:  Becanae  of  oar 
determination  discussed  in  Section 
III.D..  we  have  not  reached  this  issue. 

Comment  27:  Petitioiier  contends  that 
the  Department  collected  "no  useful 
data"  during  verification  regarding  ECU- 
deoominated  loans  whose  contracts 
show  no  financing  from  the  ECSC  or 
EIB.  Absent  such  verified  information. 
petitioiier  contends  that  the  Department 
must  determine  that  these  loans  are 
countervailable  where  they  are  provided 
at  interest  rates  and  on  tenns 
inconsistent  with  oonunercial 
coasideratioos.  Petitioaer  argues  that, 
accotding  to  inlonnation  on  the  record, 
the  Department  found  that  BCU- 
denominated  loans  to  the  respondent 
companies  are  at  interest  rates 
inconsistent  widi  oonunercial 
coosideratioDS. 

Respondent  companies  argue  that 
ECU-denominated  loans  were  provided 
to  several  respondent  companies 
entirely  on  commercial  terms  from 
commercial  sources  and  widiout  the 
involvement  of  the  EIB  or  other  EC- 
affiliated  institutions.  Responxlents 
contend  that  ECUs  are  simply  anotiier 
type  of  currency  in  which  Italian 
companies  may  borrow.  Respondents 
further  contend  that  EC-related  loans  to 
the  respondent  companies  did  not  confer 
any  countervailable  benefit 

DOCPoBitioiu  When  we  examine  loan 
contracts  and  other  documentation  and 
see  no  evidence  of  government  action  or 
presence,  we  do  not  conclude  that  we 
lack  verified  iidbrmation.  In  this 
investigation,  we  are  relying  upon 
verified  information  to  &id  that  ECU- 
denominated  loans  that  were  not 
disbursed  through  the  ECSC  or  EIB 
involve  no  countervailable  benefits  of 
any  kind.  We  examined  loan  contracts, 
among  other  docnmentatian,  for  each 
loan  and  did  not  find  any  evidence  that 
the  EC  or  the  GOI  played  any  role  in 
negotiating  or  specifying  contractual 
terms  for  tiiese  loans.  In  contrast, 
contracts  for  loans  financed  by  die 


ECSC  or  the  EIB  specifically  identify 
these  institutions.  We  also  established 
to  our  satisfaction  that  commercial 
banks  in  EC  member  states  frequentiy 
lend  in  ECUs.  Petitioner  has  offered  no 
information  or  docmnentation  that 
contradicts  oar  verified  information. 
Finally,  because  interest  payments  on 
these  loans  are  calculated  iMsed  on 
ECUs,  ItaUan  lire  interest  rates  are  not 
the  appropriate  benctunarks. 

Comment  28:  Petitioner  asaerts  that  its 
interests  have  been  prefodiced  by  the 
acceptance  of  the  GOI  brief  commenting 
on  the  Depertmenf  s  verification  of  the 
government  responses.  This  brief  was 
filed  on  June  13, 1988,  but  petitioner 
received  it  on  Jane  17, 1988,  one  week 
after  rebuttal  briefs  were  due.  Due  lo 
untimeliness.  petitioner  argoes  that  the 
Department  sfaookl  not  consider  diis 
briei  FtartfaemMce,  petitiooer  objects  to 
the  "late  filing"  by  the  GOI  of  eleven 
exhibits  related  to  certification  and  to 
the  Oepartment'a  procednres  in  (1) 
extending  nonnal  dendtines  to 
accomodate  die  GOI.  and  (2)  not 
inf  onning  petitteoer  of  the  praoess. 
Petitioner  states  that  die  eleven  exhibits 
must  be  rejected  by  the  Department  and 
that  the  Department  shoukl  base  its  final 
determination  regarding  certification  on 
the  "properfy  noticed  and  conducted 
verification." 

DOCPotitioa:  We  allowed  petitioner 
an  extension  of  time  to  respond  to  the 
GOI  brief  of  June  13, 108&  In  ao  doing, 
we  consider  that  any  unlaimess  was 
eliminated  in  the  briefing  process. 
Petitioner  filed  its  rebuttal  to  the  GOI 
brief  on  July  7.  liMa  Therefore,  we  will 
not  reject  the  GOI  brief  and  have 
considered  it  in  making  our  final 
determinatian. 

The  eleven  certification  exhibits 
referred  to  by  petitioner  were  submitted 
to  the  Department  in  Washington  and 
were  also  reviewed  by  Department 
officials  in  Rome.  However,  we  did  not 
formally  accept  these  documents  u 
verification  exhibits  and  did  not  take 
them  into  consideration  in  making  our 
final  determination  on  the  exclusion/ 
certification  issue.  Our  final 
detennination  on  the  exclusion/ 
certification  issue  is  based  solefy  on 
information  reviewed  and  obtained 
during  verification  in  Italy  In  April  1988. 

Comment  29:  Petitioner  complains  that 
it  was  disadvantaged  by  the  followfing: 
(1)  Public  exhibits  to  the  EC  verification 
report  were  supplied  to  petitioner 
approximately  five  hours  before  initial 
comments  were  due;  (2)  die  confidential 
version  of  the  EC  verification  report  was 
not  provided  to  petitioner  prior  to  the 
deadline  for  filing  its  initial  comments: 
(3)  confidential  EC  verification  exhibits 
were  not  provided  to  petitioner  (4)  die 


Department  granted  petitiooer  only  48 
hours  to  comment  on  the  EC  verification 
report;  and  (5]  respondents  had  access 
to  "substantially  more"  information  than 
petitioner. 

DOC  Position:  Petitioner  had  equal 
opporttmity  to  comment  and  equal 
access  to  information  u  that  afforded 
respondents.  All  parties  were  aware 
that  verification  of  die  EC  response 
occurred  between  June  29  and  July  1. 
that  the  verification  report  was 
completed  and  sent  to  all  parties  on  the 
first  business  day.  July  5.  following  the 
end  of  verification,  and  that  the  final 
determination,  which  could  not  be 
extended,  was  due  approximately  one  a 
week  later  on  July  13. 

Furthermore,  petitiooer  was  the  first 
party  to  observe  the  public  verification 
exhibits.  Release  of  Uie  confidential 
version  of  the  verification  report,  ivhich 
contained  only  one  sentence  and  several 
numbers  that  were  not  in  the  public 
version  and  no  substantive  information 
not  reported  in  the  public  version,  was 
delayed  for  all  parties  except  the  EC  As 
it  was.  the  EC  did  not  even  file  a  brief, 
but  chose  to  provide  only  factual 
conectians  to  the  report  In  no  respect 
did  petitioner  have  access  to  less 
information  than  respondents. 

Verificatfon 

In  accordance  with  section  77e(a)  of 
the  Act  except  where  noted  in  diis 
determination,  we  verified  the 
information  used  In  making  our  final 
determination.  We  followed  the 
standard  verification  procedures 
including  meeting  with  government  and 
company  officials,  examination  of 
relevant  aooonnting  records,  and 
examination  of  original  source 
documents  of  the  respondents.  Our 
verification  results  are  outlined  in  detail 
in  the  pubUc  versions  of  the  verification 
reports  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099)  of  the  Main 
ComnMTce  Building. 

rrCNotification 

In  accordance  with  section  705(d]  of 
the  Act  we  will  notify  the  ITC  of  our 
deteirafaiation.  Since  we  have 
deteirained  that  only  de  minimis 
counteivaflable  benefits  are  being 
provided  to  manufacturers,  producers  or 
exporters  in  Itafy  of  certain  granite 
products,  die  investigation  will  be 
terminated  upon  the  publication  of  this 
notice  in  the  Poderal  Ko^blar.  Hence, 
the  ITC  is  not  required  to  make  a  final 
injury  detennination. 

This  determination  is  published 
pursuant  to  section  705(d]  of  the  Act  (19 
U.S.C.  ie71d(d)). 
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July  13. 1988. 

{an  W.  Mares, 

Assistant  Secretary  for  Import 

A  dministration. 

|FR  Doc.  88-16214  Filed  7-18-88;  8:45  am] 

BUiJNO  COOE  3S10-OS-M 

National  Bureau  of  Standards 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  61236-7140] 

Proposal  To  Retain  the  Unit  Known  as 
the  U.S.  Survey  Foot 

agencies:  National  Bureau  of 

Standards,  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Request  for  Public  Comments. 

SIMMIARY:  The  purpose  of  this  notice  is 
to  solicit  comments  from  land  surveyors 
and  mappers,  Federal,  state  and  local 
officials,  and  from  members  of  the 
public  regarding  a  preliminary  decision 
by  the  Director  of  the  National  Bureau  of 
Standards  and  the  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management  NCAA,  to 
retain  the  unit  known  as  the  U.S.  Survey 
Foot  as  defined  in  a  1959  Federal 
Register  notice.  A  final  decision  will  not 
be  made  until  all  comments  received 
have  been  reviewed. 

date:  Comments  must  be  received  on  or 
before  November  16, 1988. 
AOIMESS:  The  comments  should  be  sent 
to  Director,  Charting  and  Geodetic 
Services,  N/CG,  WSC-1,  Room  1006, 
National  Ocean  Service,  NOAA, 
Rockville,  Maryland  20852. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  E.  Stem,  N/CGlx4,  Rockwall 
Building.  Room  619,  National  Geodetic 
Survey,  NOAA,  Rockville,  Maryland 
20852;  phone:  301-443-8749. 
SUPPLEMENTAL  INFORMATKMl:  A  Federal 
Register  notice  published  joinUy  on  July 
1, 1959  (24  FR  5348)  by  tiie  Directors  of 
the  National  Bureau  of  Standards  and 
the  U.S.  Coast  and  Geodetic  Survey 
refined  the  definition  of  the  yard  in 
metric  terms.  The  notice  also  pointed 
out  the  very  slight  difference  between 
the  new  definition  of  the  yard  (0.9144 
meter)  and  the  1893  definition  (3600/ 
3937  meter),  from  which  the  U.S.  Survey 
Foot  (1200/3937  meter]  is  derived.  The 
"international  foot"  of  0.3048  meter  is 
shorter  than  the  U.S.  Survey  Foot  by  2 
parts  per  million. 

The  1959  notice  stated  tiiat  the  U.S. 
Survey  Foot  would  continue  to  be  used 
"until  such  time  as  it  becomes  desirable 
and  expedient  to  readjust  the  basic 


geodetic  survey  networks  in  the  United 
States,  after  which  the  ratio  of  a  yard, 
equal  to  0.9144  meter,  shall  apply." 

The  readjustment  of  the  basic 
geodetic  survey  networks  by  the  Office 
of  Charting  and  Geodetic  Services, 
National  Ocean  Service,  is  complete. 
Hence  a  decision  on  whether  to  adopt 
the  foot  as  derived  from  the 
international  definition  of  the  yard  in 
accordance  with  the  above-quoted 
portion  of  the  1959  notice  will  need  to  be 
made. 

Since  1959,  the  U.S.  Survey  Foot  has 
remained  dominant  in  land  surveying, 
mapping,  and  related  activities  in  the 
United  States,  and  still  is  incorporated 
in  legal  definitions  in  many  states  as 
well  as  in  practical  usage.  Hence,  it  has 
tentatively  been  decided  not  to  adopt 
the  international  foot  of  0.3046  meter  for 
surveying  and  mapping  activities  in  the 
United  States.  Before  reaching  a  final 
decision  in  this  matter,  it  is  deemed 
appropriate  and  necessary  to  solicit  the 
comments  of  land  surveyors.  Federal, 
state  and  local  officials,  and  any  others 
from  among  the  public  at  large  who  are 
engaged  in  surveying  and  mapping  or 
are  interested  in  or  affected  by 
surveying  and  mapping  operations.  A 
final  decision  will  be  reached  after 
careful  consideration  of  all  the 
comments  that  are  received  in  response 
to  this  notice.  The  final  decision  will  be 
published  in  the  Federal  Renter  and 
will  be  publicly  announced  in  other 
media  as  deemed  appropriate. 

Even  if  the  final  decision  affirms  the 
preliminary  decision  not  to  adopt  the 
international  definition  of  the  foot  in 
surveying  and  mapping  services,  it 
should  be  noted  that  the  Office  of 
Charting  and  Geodetic  Services, 
National  Ocean  Service,  per  a  1977 
Federal  Register  notice  (42  FR  15943), 
uses  the  meter  exclusively  and  plans  to 
provide  the  new  coordinates  resulting 
from  the  adjustment  of  the  basic 
geodetic  survey  networks  in  meters. 
Technical  advice  in  converting 
coordinates  between  meters  and  feet 
will  be  given  to  those  requesting  it. 

The  effect  of  this  notice  is  to  allow  the 
U.S.  Survey  Foot  to  be  used  indefinitely 
for  surveying  and  mapping  in  the  United 
States.  No  other  part  of  the  1959  notice 
is  in  any  way  a^ected  by  this  notice. 

Date:  May  31. 1988. 
Ernest  Amblar, 
Director,  National  Bureau  of  Standards. 

Date:  May  16, 1988. 
Jolui  ].  Carey, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management, 
NOAA. 

[FR  Doc.  8»-16174  Filed  7-1&-68;  8:45  am] 
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National  Technical  Information 
Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce.  P.O.  Box  1423.  Springfield, 
Virginia  22151. 

Please  cite  the  number  and  tide  of 
inventions  of  interest 
Douglas  |.  Campion. 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 

Department  of  Agriculture 

SN  6-905,208  (4.743.266) 
Process  for  Producing  Smooth-Dry 
Cellulosic  Fabric  with  Durable 
Softness  and  Dyeability  Properties 
SN  7-155,264 
Cloned  Genes  Coding  for  Avian 
Coccidosis  Antigens  which  Induce  a 
Cell-Mediated  Immune  Response 
and  Method  of  Producing  the  Same 
SN  7-173,910 

Method  for  Producing  Trichothecenes 
SN  7-183.810 
Use  of  Boron  Supplements  to  Increase 
In  Vitro  Production  of  Hydroxylated 
Steroids 
SN  7-186.990 
Persistent  Attractants  for  the 
Mediterranean  Fruit  Fly,  the 
Method  of  Preparation  and  Method 
of  Use 

Department  of  Health  and  Human 
Services 

SN  E-117-88 
A  Percutaneous  Device  to  Keep  the 
Pulmonary  Artery  Open 
SNE-68-87 
Aliquot  Collection  Adapter  for  HPLC 
Automatic  Injector  Enabling 
Simultaneous  Sample  Analysis  and 
Sample  Collection 
SN  6-635.610 
Isolation  of  p24  Core  Protein  of  HTLV- 
III.  Serological  Detection  of 
Antibodies  to  HTLV-III  in  Sera  of 
Patients  witii  AIDS  and  Pre-AIDS 
Conditions,  and  Detection  of  HTLV- 
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III  Infection  by  Immunoassays 
Using  Purified  p24. 
SN  7-110.305 
Synthetic  Peptides  for  the  Production 
of  Specific  Keratin  Proteins 

Department  of  the  Air  Force 

SN  6-879.717  (4.745,608) 
Laser  Photography  Pulse 
Synchronization  Circuit 
SN  6-893.436 
Technique  for  Drug  and  Chemical 
Delivery 
SN  7-059,641 

Oxygen  System  Analyzer 
SN  7-103.137 

Magnesium  Alloys  and  Articles 
SN  7-110.903 
Compact  Device  for  Continuous 
Removal  of  Water  from  an 
Airstream-Cascade  Impactor 
SN  7-145.155 

High  Speed  CDS  Extraction  System 
SN  7-159.868 

Band  Clamp  Apparatus 
SN  7-160.893 
Formation  of  Thin-Film  Resistors  on 
Silicon  Substrates 
SN  7-170,172 
Silicon  Light-Emitting  Diodes  with 
Integral  Optical  Waveguide 

Department  of  the  Army 

SN  6-484.104  (4,744,299) 
Impermeable  Liner-Barrier  for 
Propellants  Containing  a  High 
Content  of  Carborane  Burning  Rate 
Accelerator 
SN  7-167,653 
Superconductive  Levitated  Armatures 
for  Electromagnetic  Launchers 
SN  7-181,604 
Improved  Magnesium/Manganese 
Dioxide  Electrochemical  Cell. 

|FR  Doc.  8&-16165  Filed  7-18-88;  8:45  am] 

BILUNG  COOe  3510-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Request  for 
Bilateral  Textile  Consultations  With  the 
Government  of  the  Dominican 
Republic 

July  14, 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Notice. 

authority:  Executive  Order  11651  of 
March  3. 1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Article  3  of  the 


Arrangement  Regarding  International 

Trade  in  Textiles. 

FOR  FURTHER  INFORMATION  CONTACT 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 
SUPPLEMENTARY  INFORMATION:  On  June 
30, 1988,  the  Government  of  the  United 
States  requested  consultations  with  the 
Government  of  the  Dominican  Republic 
regarding  men's  and  boys'  suit-type 
coats  in  Category  633,  produced  or 
manufactured  in  the  Dominican 
Republic. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Dominican  Republic,  the  Committee  for 
the  Implementation  of  Textile 
Agreements  may  later  establish  a  limit 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  man- 
made  fiber  textile  products  in  Category 
633,  produced  or  manufactured  in  the 
Dominican  Republic  and  exported 
during  the  twelve-month  period  which 
began  on  June  30, 1988  and  extends 
through  June  29. 1939,  at  a  level  of 
54,869  dozen. 

A  summary  market  statement 
concerning  this  category  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  this  category,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  633,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  James  H.  Babb,  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
H3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  United  States  remains  Committed 
to  finding  a  solution  concerning 
Category  633.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Dominican  Republic, 


further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  published  on  December  16, 
1987). 

lamea  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Dominican  Republic — Market  Statement 

Men  s  and  Boys '  Man-Made  Fiber— Suit-type 
Coals  (Category  833) 

)une  1988. 

Summary  and  Conclusions 

U.S.  imports  of  men's  and  boys'  man-made 
fiber  suit-type  coats  (Category  633)  from  the 
Dominican  Republic  reached  54,869  dozen 
during  the  year  ending  March  1988,  21  percent 
above  the  45.448  dozen  imported  a  year 
earlier.  Men's  and  boys'  man-made  fiber  suit- 
type  coal  imports  from  the  Dominican 
Republic  were  52,740  dozen  in  1987  and 
43,647  dozen  in  1980.  During  the  first  three 
months  of  l'J03,  imports  of  men's  and  boys' 
man-made  fiber  suit-type  coats  (Category 
633)  from  the  Dominican  Republic  reached 
12.938,  a  20  percent  increase  above  the  10.809 
dozen  imported  during  the  same  period  of 
1987. 

The  U.S.  marl^et  for  men's  and  boys'  man- 
made  fiber  suit-type  coats  (Category  633)  has 
been  disrupted  by  imports.  The  sharp  and 
substantial  increase  in  imports  from  the 
Dominican  Republic  is  contributing  to  this 
disruption. 

U.S.  Production  and  Market  Share 

U.S.  production  of  men's  and  boys'  mun- 
made  fiber  suit-type  coats  has  been  on  the 
decline,  dropping  from  1.189  thousand  dozen 
in  1983  to  951  thousand  dozen  in  1985.  a 
decline  of  20  percent.  Production  in  1986 
recovered  slightly,  reaching  1,006  thousand 
dozen,  but  fell  again  in  1987  to  a  level  of  907 
thousand  dozen,  10  percent  below  the  1986 
level  and  24  percent  below  the  1903  level.  The 
domestic  manufacturers'  share  of  the  marliet 
fell  from  87  percent  in  1963  to  71  percent  in 
1987,  a  drop  of  16  percentage  points. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  men's  and  boys'  man-made 
fiber  suit-type  coats  (Category  633)  more  than 
doubled  between  1983  and  1987,  increasing 
from  175  thousand  dozen  in  1983  to  364 
thousand  dozen  in  1987.  During  the  first  three 
months  of  1988,  imports  of  men's  and  boys' 
man-made  fiber  suit-type  coats  (Category 
633)  reached  103  thousand  dozen,  nine 
percent  above  the  level  imported  during  the 
same  period  of  1987.  The  ratio  of  imports  to 
domestic  production  nearly  tripled, 
increasing  from  15  percent  in  1983  to  40 
percent  in  1987. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

All  of  Category  633  imports  from  the 
Dominican  Republic  during  the  first  three 
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months  of  1988  entered  under  TSUSA  number 
381.9510 — men's  man-made  fiber  woven  suit- 
type  coats  and  jackets,  not  ornamented. 
These  garments  entered  the  U.S.  at  landed 
duty-paid  values  below  U.S.  producers'  prices 
for  comparable  garments. 
jFR  Doc.  88-16178  Filed  7-18-88:  8:45  am) 

BILUNO  CODE  SS10-0R-M 


DEPARTMENT  OF  DEFENSE 

Federal  Acquisition  Regulation 
Supplement;  Supplement  No.  6,  DoD 
Spare  Parts  Breakout  Program 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  intent  to  revise  DoD 
FAR  Supplement  No.  6. 

SUMMARY:  The  Department  of  Defense 
proposes  to  issue  a  revised  DoD  FAR 
Supplement  No.  6,  DoD  Spare  Parts 
Breakout  Program.  This  revised 
Supplement  will  expand  Acquisition 
Method  Codes  (AMCs)  and  Acquisition 
Method  Suffix  Codes  (AMSCs);  validate 
AMC/AMSC  combinations;  remove  the 
threshold  for  breakout  screening; 
expand  breakout  screening  to  certain 
provisioning  situations;  add  and  clarify 
some  definitions;  and  revise  reporting 
procedures.  (Comments  are  solicited.) 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council.  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  ODASD(P)/ 
DARS,  c/o  OASD(P&L)  (MRS),  Room 
3D139.  The  Pentagon,  Washington,  DC 
20301-3062.  Please  cite  DAR  Case  87- 
133  in  all  correspondence  related  to  this 
subject. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  J.  P.  Thomas.  Program  Manager  for 
Breakout.  OASD(P&L)/L(SD).  (202)  695- 
8360. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

DoD  FAR  Supplement  No.  6  is  revised 
to:  Expand  Acquisition  Method  Codes 
(AMCs)  and  Acquisition  Method  Suffix 
Codes  (AMSCs);  validate  AMC/AMSC  • 
combinations;  remove  the  threshold  for 
breakout  screening;  expand  breakout 
screening  to  certain  provisioning 
situations;  add  and  clarify  some 
definitions;  and  revise  reporting 
procedures.  The  revisions  respond  to 
recommendations  of  GAO  Report 
NSIAD-87-16BR  and  also  comply  with 
requirements  of  the  Competition  in 
Contracting  Act  (CICA)  of  1984. 

Prior  to  the  inception  of  the  Federal 
Acquisition  Regulation  (FAR)  and  the 
DoD  Supplement  to  the  FAR  (DFARS), 
the  Defense  Acquisition  Regulation 


(DAR)  included  six  separate 
supplements  as  follows: 

DAR  Supplement  No.  1 — Contractor 
fhirchasing  System  Review  (CPSR) 
Program  (DARS  No.  1)  (31  MAR  82) 

ASPR  (DAR)  Supplement  No.  2— 
Contract  File  Maintenance,  Closeout, 
and  Disposition  (ASPS  No.  2)  (1  APR 
70) 

ASPR  (DAR)  Supplement  No.  3— 
Property  Administration  (ASPS  No.  3) 
(1  OCT  75) 

ASPR  (DAR)  Supplement  No.  4— 
Procedures  for  Submission  of 
Applications  To  Be  Placed  on 
Research  and  Development  Bidders 
Mailing  Lists  (ASPS  No.  4)  (1  APR  68) 

ASPR  (DAR)  Supplement  No.  5— 
Procurement  of  Utility  Services  (ASPS 
NO.  5)  (1  OCT  74) 

DAR  Supplement  No.  6— DoD 
Replenishment  Parts  Breakout 
Program  (DARS  NO.  6)  (1 JUN  83) 

Note:  ASPR  (DAR)  Supplement  No.  2  was 
canceled  by  DAC  #86-7.  2  NOVEMBER  1987. 

The  DAR  Coimcil  will  take  action  to 
either  cancel  or  revise  Supplements  Nos. 
1,  3,  4,  and  5  at  a  later  date. 

This  document  contains  the  proposed 
revised  Supplement  No.  6  which  will  be 
published  after  public  comments  are 
considered. 

Charles  W.  Lloyd, 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

DOD  FEDERAL  ACQUISITION 
REGULA-nON  SUPPLEMENT 

(Supplement  No.  6:  DFARSS  No.  6) 

DOD  Spare  Parts  Breakout  Program 

December  1987. 


DOD  Federal  Acquisition  Regulation 
Supplement 

(Supplement  No.  6:  DFARSS  No.  6) 
DOD  Spare  Parts  Breakout  Program 

Foreword 

Supplement  No.  6  to  the  DoD  FAR 
Supplement  entitled  "DoD  Spare  Parts 
Breakout  Program,"  is  issued  by 
direction  of  the  Under  Secretary  of 
Defense  for  Acquisition  (USD/A) 
pursuant  to  the  authority  contained  in 
Department  of  Defense  Directive  No. 
5000.35  dated  March  8, 1978,  and  in  Title 
10,  United  States  Code  2202. 

This  supplement  is  issued  pursuant  to 
DFARS  1.301  for  the  guidance  of 
Department  of  Defense  personnel 
engaged  in  acquisition  (including 
technical  support  thereto)  of  centrally 
managed  spare  parts  for  military 
systems  and  equipment.  It  prescribes 
uniform  policy,  procedures  and  report 
formats  for  the  DoD  Spare  Parts 
Breakout  Program. 

Copies  of  the  DFARS  Supplement  No. 
6  may  be  obtained  by  purchase  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

SUPPLEMENT  6— DOD  SPARE  FARTS 
BREAKOUT  PROGRAM 
TABLE  OF  CONTENTS 
Part  1 — General 

Paragraph 

S6-100    Scope 
S6-101    Applicability 
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S6-103    Definitions 

S6-103.1     Acquisition  Method  Code  (AMC) 

S6-103.2    Acquisition  Method  Code 
Conference 

S&-103.3    Acquisition  Method  Suffix  Code 
(AMSC) 

S6-103.4    Actual  Manufacturer 
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S6-103.8    Bailment 
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Se-103.32 
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Put  2— Breakout  Coding 

S6-200    Scope 
S6-201    Coding 

Se-201.1    Acquisition  Method  Codes 

Se-201.2    Acquisition  Method  Suffix 
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86-201.3    Contractor  Technical 
Information  Codes 
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Se-203    Improving  Part  Status 
S6-204    Communication  of  Codes 
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Screening  of  Puts 

Se-300    General 

S6-301    Identification  and  Selection 
Procedures 
S&-301.1    Parts  Entering  the  Inventory 
S6-001.2    Annual  Buy  Forecasts 
S6-301.3    Immediate  Buy  Requirements 
S6-3(n.4    Suspect  AMC/AMSC 
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S5-303    Full  Screening  Procedures 
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S&-303.2    Data  Evaluation  Phase  (Steps  2- 

14) 
Se-303.3    Data  Completion  Phase  (Steps 

15-21) 
S&-303.4    Technical  Evaluation  Phase 

(Steps  22-37) 
S6-303.5    Economic  Evaluation  Phase 

(Steps  3ft-5e) 
Sfl--303.e    Supply  Peedbacli  Phase  (Steps 
57-65) 
S6-304    Limited  Screening  Procedures 

Part  4 — Contractor's  Asslslancs 

S6-400    General 

S6-401    Contractors's  Technical  Information 
Procedures 

Part  5 — Reporting  System 

S6-500  General 

Sd-501  Reports 

Se-502  Reporting  Procedures 

S6-503  Corrections  and  Revisions 

S6-504  Reporting  Instructions 

Exhibits 

Exhibit  I    Valid  AMC/AMSC  Combinations 
Exhibit  II    Full  Screening  Decision  Process 

Summary  Flow  Charts  - 
Exhibit  UI    Limited  Screening  Decision 
Process 
Summary  Flow  Charts 
Exhibit  IV    Spare  Parts  Breakout  Screening 

Report 
Exhibit  V    Spare  Parts  Acquisition  Report 

DOD  SPARE  PARTS  BREAKOUT 
PROGRAM 

Part  1— General 

86-100    Scope.  This  Supplement 
establishes  the  DoD  Spare  Parts 
Breakout  Program  and  provides  uniform 


policies  and  procedures  for  management 
and  conduct  of  the  program  within  and 
between  the  Military  Departments  and 
the  Defense  Agencies. 
S&-101    Applicability. 

(a)  Except  as  provided  in  (b)  below, 
this  Supplement  applies  to: 

(1)  any  centrally  managed 
replenishment  or  provisioned  part 
(hereinafter  referred  to  as  "part")  for 
military  systems  and  equipment,  and 

(2)  all  DoD  personnel  involved  with 
design  control,  acquisition  and 
management  of  such  parts  including,  but 
not  limited  to,  project/program/system 
managers,  technical  personnel, 
contracting  officers,  legal  counsel, 
inventory  managers,  inspectors,  and 
small  business  utilization  specialists 
and  technical  advisors. 

(b)  This  Supplement  does  not  apply  to: 

(1)  component  breakout  (see  DFARS 
17.7202) 

(2)  foreign  military  sales  (FMS) 
peculiar  items 

(3)  insurance  items  (e.g.  one-time  buy) 

(4)  obsolete  items 

(5)  phase  out  items  (e.g.  life  of  type 
buy) 

(6)  items  with  annual  buy  values 
below  the  thresholds  developed  by  DoD 
Components  or  field  activities 

(7)  parts  being  acquired  under  other 
speciHcally  defined  initial  support 
programs,  or 

(8)  parts  acquired  through  local 
purchase. 

S6-102    General. 

(a)  Significant  resources  are  dedicated 
to  the  acquisition  and  management  of 
parts  for  military  systems  and 
equipment.  Adequate  consideration 
shall  be  given  to  decisions  made  early  in 
a  weapon  system  acquisition  related  to 
the  ability  to  competitively  buy  spares. 
Initially,  repairable  or  consumable  parts 
are  identified  and  acquired  through  a 
provisioning  process;  repairable  or 
consumable  parts  acquired  thereafter 
are  for  replenishment.  The  objective  of 
the  DoD  Spare  Parts  Breakout  Program 
is  to  reduce  costs  through  the  use  of 
competitive  procurement  methods,  or 
the  purchase  of  parts  directly  from  the 
actual  manufacturer  rather  than  the 
prime  contractor,  while  maintaining  the 
integrity  of  the  systems  and  equipment 
in  which  the  parts  are  to  be  used.  The 
program  is  based  on  the  application  of 
sound  management  and  engineering 
judgment  in  (i)  determining  the 
feasibility  of  acquiring  parts  by 
competitive  procedures  or  direct 
purchase  from  actual  manufacturers  and 
(ii)  overcoming  or  removing  constraints 
to  breakout  identified  through  the 
screening  process  (technical  review 
described  in  Se-302. 


(b)  This  Supplement  sets  forth 
procedures  to  screen  and  code  parts  in 
order  to  provide  contracting  officers  (i) 
summary  information  regarding 
technical  data  and  (ii)  sources  of  supply 
to  meet  the  Government's  minimum 
requirements.  This  information  assists 
the  contracting  officer  to  select  the 
method  of  contracting,  identify  sources 
of  supply,  and  make  other  decisions  in 
the  preaward  and  award  phases,  with 
consideration  for  established 
parameters  of  system  and  equipment 
integrity,  readiness,  and  the 
opportunities  to  competitively  acquire 
parts  (see  FAR/DFARS  Part  6).  The 
identification  of  sources  for  parts,  for 
example,  requires  knowledge  of 
manufacturing  sources,  additional 
operation  performed  after  manufacturer 
of  parts  possessing  safety  or  other 
critical  characteristics,  and  the 
availability  of  technical  data. 

(c)  The  result  of  the  screening  process 
(technical  review)  is  indicated  by  an 
Acquisition  Method  Code  (AMC)  and  an 
Acquisition  Method  Suffix  Code 
(AMSC).  This  program  provides 
procedures  for  both  the  initial 
assignment  of  an  AMC  and  an  AMSC  to 
a  part,  and  for  the  recurring  review  of 
these  codes  (see  S6-202  and  S&- 
203(b)(1)). 

S6-103    Definitions.  For  purposes  of 
this  Supplement,  the  following 
definitions  apply. 

S6-103.1    Acquisition  Method  Code 
(AMC).  A  single  digit  numeric  code, 
assigned  by  a  DoD  activity,  to  describe 
to  the  contracting  officer  and  other 
Government  personnel  the  results  of  a 
technical  review  of  a  part  and  its 
suitability  for  breakout. 

S6-103.2    Acquisition  Method  Code 
Conference.  A  conference  which  is 
generally  held  at  the  contractor's  facility 
for  the  purpose  of  reviewing  contractor 
technical  information  codes  (CTlCs)  and 
corresponding  substantiating  date  for 
breakout. 

S6-103.3    Acquisition  Method  Suffix 
Code  (AMSC).  A  single  digit  alpha  code, 
assigned  by  a  DoD  activity,  which 
provides  the  contracting  officer  and 
other  Government  personnel  with 
engineering,  manufacturing  and 
technical  information. 

S&-103.4    Actual  Manufacturer.  An 
individual,  activity,  or  organization  that 
performs  the  physical  fabrication 
processess  that  produce  the  deliverable 
part  or  other  items  of  supply  for  the 
Government.  The  actual  manufacturer 
must  produce  the  part  in-house.  The 
actual  manufacturer  may  or  may  not  be 
the  design  control  activity.  (See 
definition  for  design  control  activity.) 


S6-103.5    Altered  Item  Drawing.  See 
current  version  of  DoD-STD-100, 
paragraphs  201.4.4  and  703. 

S6-103.6  Annual  Buy  Quantity.  The 
forecast  quantity  of  a  part  required  for 
the  next  12  months. 

S6-103.7    Annual  Buy  Value  (ABV). 
The  annual  buy  quantity  (S6-103.6)  of  a 
part  multiplied  by  its  unit  price. 

S6-103.8    Bailment.  "The  process 
whereby  a  part  is  loaned  to  a  recipient 
with  the  agreement  that  the  part  will  be 
returned  at  an  appointed  time.  The 
Government  retains  legal  title  to  such 
material  even  though  the  borrowing 
organization  has  possession  during  the 
stated  period. 

S6-103.9    Breakout.  The  improvement 
of  the  acquisition  status  of  a  part 
resulting  from  a  technical  review  and  a 
deliberate  management  decision. 
Examples  are: 

(a)  the  competitive  acquisition  of  a 
part  previously  purchased 
noncompetitively,  and 

(b)  the  direct  purchase  of  a  part 
previously  purchased  from  a  prime 
contractor  who  is  not  the  actual 
manufacturer  of  the  part. 

S6-103.10    Competition.  A  contract 
action  where  two  or  more  responsible 
sources,  acting  independently,  can  be 
solicited  to  satisfy  the  Government's 
requirement.  (See  definitions  for  limited 
competition  and  full  and  open 
competition.) 

S6-103.ll    Contractor  Technical 
Information  Code  (CTIC).  A  two  digit 
alpha  code  assigned  to  a  part  by  a  prime 
contractor  to  furnish  specific 
information  regarding  the  engineering, 
manufacturing,  and  technical  aspects  of 
that  part. 

S6-103.12    Design  Control  Activity.  A 
contractor  or  Govenunent  activity 
having  responsibility  for  the  design  of  a 
given  part,  and  for  the  preparation  and 
currency  of  engineering  drawings  and 
other  technical  data  for  that  part.  The 
design  control  activity  may  or  may  not 
be  the  actual  manufacturer,  llie  design 
control  activity  is  synonymous  with 
design  activity  as  used  by  DoD-STD- 
100.  (See  definition  for  actual 
manufacturer.) 

S6-103.13    Director  Purchase.  The 
acquisition  of  a  part  from  the  actual 
manufacturer,  including  a  prime 
contractor  who  is  an  actual 
manufacturer  of  the  part. 

S6-1G3.14    Engineering  Drawings. 
See  current  versions  of  OoI>-STD-100 
and  DoD-D-1000. 

S6-103.15    Extended  Dollar  Value. 
The  contract  unit  price  of  a  part 
multiplied  by  the  quantity  purchased. 

S6-103.ie    Full  and  Open 
Competition.  A  contract  action  where  all 
responsible  sources  are  permitted  to 


compete.  (See  definitions  for 
competition  and  limited  competition.) 

S6-103.17    Full  Screening.  A  detailed 
parts  breakout  process,  including  data 
collection,  data  evaluation,  data 
completion,  technical  evaluation, 
economic  evaluation,  and  supply 
feedback,  used  to  determine  if  parts  can 
be  purchased  directly  from  the  actual 
manufacturer(8)  of  can  be  competed. 

S6-103.18    Immediate  (Live)  Buy.  A 
buy  which  must  be  executed  as  soon  as 
possible  to  prevent  unacceptable 
equipment  readiness  reduction, 
unacceptable  disruption  in  operational 
capability,  and  increased  safety  risks,  or 
to  avoid  other  costs. 

S6-103.19    Life  Cycle  Buy  Value.  The 
total  dollar  value  of  all  procurements 
that  are  estimated  to  occur  over  a  part's 
remaining  life  cycle. 

S6-103.20    Limited  Competition.  A 
competitive  contract  action  where  the 
provisions  of  full  and  open  competition 
do  not  exist.  (See  definitions  for 
competition  and  full  and  open 
competition.) 

86-103.21    Limited  Screening.  A  parts 
breakout  process  covering  only  selected 
points  of  data  and  technical  evaluations, 
and  should  only  be  used  to  support 
immediate  buy  requirements  (see  S6- 
301.3). 

86-103.22    Manufacture.  The  physical 
fabrication  process  that  produces  a  part, 
or  other  item  of  supply.  "1116  physical 
fabrication  processes  include,  but  are 
not  limited  to  machining,  welding, 
soldering,  brazing,  heat  treating, 
braking,  riveting,  pressing,  chemical 
treatment,  etc. 

86-103.23    Prime  Contractor.  A 
confractor  having  responsibility  for 
design  control  and/or  delivery  of  a 
system/equipment  such  as  aircraft, 
engines,  ships,  tanks,  vehicles,  guns  and 
missiles,  groimd  communications  and 
electronics  systems,  and  test  equipment 

S6-103.24    Provisioning.  The  process 
of  determining  and  acquiring  the  range 
and  quantity  (depth)  of  spare  and  repair 
parts,  and  support  and  test  equipment 
required  to  operate  and  maintain  an  end 
item  of  materiel  for  an  initial  period  of 
service. 

S6-103.25    Qualification.  Any  action 
(contractual  or  precontractual)  that 
results  in  approval  for  a  firm  to  supply 
items  to  the  Government  without  further 
testing  beyond  quality  assurance 
demonstrations  incident  to  acceptance 
of  an  item.  When  prequalification  is 
required,  the  Government  must  have  a 
justification  on  file:  (1)  stating  the  need 
for  qualification  and  why  it  must  be 
done  prior  to  award,  (2)  estimating  likely 
cost  of  qualification,  and  (3)  specifying 
all  qualification  requirements. 


86-103.26    Replenishment  Part.  A 
part,  repairable  or  consumable, 
purchased  after  provisions  of  that  part, 
for  replacement;  replenishment  of  stock; 
or  use  of  the  maintenance,  overhaul,  and 
repair  of  equipment  such  as  aircraft, 
engines,  ships,  tanks,  vehicles,  guns  and 
missiles,  ground  communications  and 
electronic  systems,  ground  support,  and 
test  equipment.  As  used  in  this 
Supplement,  except  when  distinction  is 
necessary,  the  term  "part"  includes 
subassemblies,  components,  and 
subsystems  as  defined  by  the  current 
version  of  MIL-STD-280. 

S6-103.27    Reverse  Engineering.  A 
process  by  which  parts  are  examined 
and  analyzed  to  determine  how  they 
were  manufactured,  for  the  ptupose  of 
developing  a  complete  technical  data 
package.  "The  normal,  expected  result  of 
reverse  engineering  is  the  creation  of 
level  3  engineering  drawings  (see  the 
current  version  of  DoD-STD-100) 
suitable  for  manufacture  of  an  item  by 
new  sotuY%s. 

S6-103.28  Selected  Item  Drawing. 
See  current  version  of  DoD-STD-100, 
paragraph  201.4.5. 

86-1(^.29    Source.  Any  commercial 
or  noncommercial  organization  which 
can  supply  a  specified  part.  For  coding 
purposes,  sources  include  actual 
manufacturers,  prime  contractors, 
vendors,  dealers,  surplus  dealers, 
distributors,  and  other  firms. 

86-103.30    Source  Approval.  The 
Govenunent  review  that  must  be 
completed  prior  to  a  contract  award. 

86-103.31    Source  Control  Drawing. 
See  the  current  version  of  DoD-STD- 
100,  paragraph  201.4.3. 

86-103.32    Technical  Data. 
^>ecification8,  plans,  drawings, 
standards,  purchase  descriptions,  and 
such  other  data  to  describe  the 
Government's  requirements  for 
acquisition.  For  a  more  detailed 
definition,  see  DFARS  27.401. 

86-104    General  Policies. 

(a)  The  identification,  selection,  and 
screening  of  parts  for  breakout  shall  be 
made  as  early  as  possible  to  determine 
the  technical  and  economic 
considerations  of  the  opportimties  for 
breakout  to  competition  or  direct 
purchase.  Full  and  open  competition  is 
the  preferred  result  of  breakout 
screening. 

(b)  A  part  shall  be  made  a  candidate 
for  breakout  screening  based  on  its  cost 
effectiveness  for  breakout.  Resources 
should  be  assigned  and  priority  given  to 
those  parts  with  the  greatest  expected 
return  given  their  annual  buy  value,  Ufe 
cycle  buy  value,  and  likelihood  of 
successful  breakout,  given  technical 
characteristics  such  as  design  and 
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performance  stability.  Consideration  of 
all  such  factors  is  necessary  to  ensure 
the  maximum  return  on  investment  in  a 
given  breakout  program.  Occasionally 
an  item  will  not  meet  strict  economic 
considerations  for  breakout,  but  action 
may  be  required  due  to  other 
considerations  to  avoid  overpricing 
situations.  Accordingly,  no  minimum 
DoD  threshold  is  hereby  set  for  breakout 
screening  actions.  DoD  Components  and 
field  activities  will  develop  annual  buy 
thresholds  for  breakout  screening  which 
are  consistent  with  economic 
considerations  and  resources.  Every 
effort  should  be  made  to  complete  the 
full  screening  of  parts  that  are  expected 
to  be  subsequently  replenished  as  they 
enter  the  inventory. 

(c)  Breakout  improvement  efforts  shall 
continue  through  the  life  cycle  of  a  part 
to  improve  its  breakout  status  (see  S6- 
203)  or  until  such  time  as  the  part  is 
coded  IG.  2G.  IK.  2K.  IM.  2M,  IN.  2N. 
IT.  2T.  IZ  or  2Z. 

(d)  No  firm  shall  be  denied  the 
opportunity  to  demonstrate  its  ability  to 
furnish  a  part  which  meets  the 
Government's  needs,  without  regard  to  a 
part's  annual  buy  value,  where  a 
restrictive  AMC/AMSC  is  assigned  (see 
FAR  9.202).  A  firm  must  clearly 
demonstrate,  normally  at  its  own 
expense,  that  it  can  satisfy  the 
Government's  requirements.  The 
Government  shall  make  a  vigorous  effort 
to  expedite  its  evaluation  of  such 
demonstration  and  to  furnish  a  decision 
to  the  demonstrating  firm  within  a 
reasonable  period  of  time.  If  a  resolution 
cannot  be  made  within  60  days,  the 
offeror  must  be  advised  of  the  status  of 
the  request  and  be  provided  with  a  good 
faith  estimate  of  the  date  the  evaluation 
will  be  completed.  Every  reasonable 
effort  shall  be  made  to  complete  the 
review  before  a  subsequent  procurement 
is  made.  Also,  restrictive  codes  and  low 
annual  buy  value  do  not  preclude 
consideration  of  a  surplus  dealer  or 
other  nonmanufacturing  source  when 
the  part  offered  was  manufactured  by 
an  approved  source  (see  FAR  10.010).  A 
potential  surplus  dealer  or  other 
nonmanufacturing  source  must  provide 
the  Government  with  all  the  necessary 
evidence  which  proves  the  proposed 
part  meets  the  Government's 
requirements. 

(e)  The  experience  and  knowledge 
accrued  by  contractors  in  the 
development,  design,  manufacture  and 
test  of  equipment  may  enhance  the 
breakout  decision-making  process.  DoD 
activities  may  obtain  technical 
information  fit>m  contractors  when  it  is 
considered  requisite  to  an  informed 
coding  decision.  The  procedure  for 


contracting  for  this  information  is 
provided  at  Part  4.  Contractor's 
technical  information  will  be  designated 
by  CnCs.  Only  DoD  activities  shall 
assign  AMCs  and  AMSCs. 

(f)  DoD  activities  with  breakout 
screening  responsibilities  shall  develop, 
document,  and  advertise  programs 
which  promote  the  development  of 
qualified  sources  for  parts  that  are 
currently  being  purchased  sole  source. 
These  programs  should  provide  fair  and 
reasonable  technical  assistance 
(engineering  or  other  technical  data, 
parts  on  bailment,  etc.)  to  contractors 
who  prove  they  have  potential  for 
becoming  a  qualified  second  source  for 
an  item.  These  programs  should  also 
provide  specially  tailored  incentives  to 
successful  firms  so  as  to  stimulate  their 
investment  in  becoming  qualified.  For 
example.  Government  furnished 
equipment  (GFE)  or  Government 
furnished  material  (GFM)  for  reverse 
engineering  and  technical  data  package 
review  and  assistance. 

(g)  DoD  Components  shall  identify  the 
engineering  support  activity,  design 
control  activity,  actual  manufacturer, 
and  prime  contractor  for  each  part  such 
that  the  information  is  readily  available 
to  breakout  and  acquisition  personnel. 

S6-105    Responsibilities. 

(a)  The  Assistant  Secretary  of  Defense 
for  Production  and  Logistics,  shall 
exercise  authority  for  direction  and 
management  of  the  DoD  Spare  Parts 
Breakout  Program,  including  the 
establishment  and  maintenance  of 
implementing  regulations. 

(b)  The  Military  Departments  and 
Defense  Agencies  shall  perform  audits 
to  ensure  that  their  respective  activities 
comply  with  the  provisions  of  this 
program. 

(c)  Commanders  of  DoD  activities 
with  breakout  screening  responsibility 
shaU: 

(1)  Implement  a  breakout  program 
consistent  with  the  requirements  of  this 
Supplement. 

(2)  Assist  in  the  identification  and 
acquisition  of  necessary  data  rights  and 
technical  data  during  system/equipment 
development  and  production  to  allow, 
when  feasible,  breakout  of  parts. 

(3)  Designate  a  program  manager  to 
serve  as  the  central  focal  point 
communicate  breakout  policy,  ensure 
cost  effectiveness  of  screening  actions 
and  breakout  program,  provide 
assistance  in  implementing  breakout 
screening,  monitor  ongoing  breakout 
efforts  and  achiftv(>m«>nts,  and  provide 
surveillance  over  implementation  of  this 
Supplement.  The  program  manager  shall 
report  only  to  the  Commander,  or  his 


deputy,  of  the  activity  with  breakout 
screening  responsibility. 

(4)  Ensure  that  actions  to  remove 
impediments  to  breakout  are  continued 
so  long  as  it  is  cost  effective,  or  until  no 
further  breakout  improvements  can  be 
made. 

(5)  Invite  the  activity's  Small  and 
Small  Disadvantaged  Business 
Utilization  (SADBU)  Specialist  and  the 
resident  Small  Business 
Administration's  Procurement  Center 
Representative  (PCR),  if  any,  to 
participate  in  all  acquisition  method 
coding  conferences  at  Government  and 
contractor  locations. 

(6)  Assure  timely  engineering  and 
technical  support  to  other  breakout 
activities  regardless  of  location. 

i.  In  the  case  of  parts  where 
contracting  or  inventory  management 
responsibility  has  been  transferred,  such 
support  shall  include: 

(A)  assignment  of  an  AMC/AMSC 
prior  to  the  transfer. 

(B)  assignment  of  an  AMC/AMSC 
when  requested  by  the  receiving  activity 
to  parts  transferred  without  such  codes. 
The  requesting  activity  may  recommend 
an  AMC/AMSC. 

(C)  full  support  of  the  receiving 
activides'  breakout  effort  by  providing 
timely  engineering  support  in  revising 
existing  AMC/ AMSCs. 

ii.  In  all  cases,  such  support  shall 
include,  but  not  be  limited  to,  furnishing 
all  necessary  technical  data  and  other 
information  (such  as  code  suspense  date 
and  procurement  history)  to  permit 
acquisition  in  accordance  with  the 
assigned  AMC/AMSC  (see  S6- 
105(d)(6)). 

(7)  Assure  that  appropriate 
surveillance  is  given  to  first  time 
breakout  parts. 

(d)  Breakout  program  managers  shall 
be  responsible  for 

(1)  Initiating  the  breakout  process 
during  the  early  phases  of  development 
and  continue  the  process  during  the  life 
of  the  part 

(2)  Considering  the  need  for 
Contractor  Technical  Information  Codes 
(CTICs)  and,  when  needed,  initiating  a 
contract  data  requirement 

(3)  Identifying,  selecting  and  screening 
in  accordance  with  Part  3. 

(4)  Assigning  an  AMC/AMSC,  using 
all  available  data,  including  CTICs. 

(5)  Responding  promptly  to  a  request 
for  evaluation  of  additional  sources  or  a 
review  of  assigned  codes.  An  evaluation 
not  completed  prior  to  an  immediate  buy 
shall  be  promptly  completed  for  future 
buys. 

(6)  Documenting  all  assignments  and 
changes,  to  include  rationale  for 
assigning  the  chosen  code,  in  a 
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permanent  file  for  each  part.  As  a 
minimum  the  file  should  identify  the 
engineering  support  activity,  cognizant 
design  control  activity,  actual 
manufacturer,  prime  contractor,  known 
sources  of  supply,  and  any  other 
information  needed  to  support  AMC/ 
AMSC  assignments. 

(e)  Contracting  officers  responsible  for 
the  acquisition  of  replenishment  parts 
shall: 

(1)  Consider  the  AMC/AMSC  when 
developing  the  method  of  contracting, 
the  list  of  sources  to  be  solicited,  the 
type  of  contract,  etc. 

(2)  Provide  information  which  is 
inconsistent  with  the  assigned  AMC/ 
AMSC  (e.g.,  availability  of  technical 
data  or  possible  sources)  to  the  activity 
responsible  for  code  assignment  with  a 
request  for  timely  evaluation  of  the 
additional  information.  An  urgent 
immediate  buy  need  not  be  delayed  if  an 
evaluation  of  the  additional  information 
cannot  be  completed  in  time  to  meet  the 
required  delivery  date. 

Part  2— Breakout  Coding 

§  6-200    Scope.  This  part  provides 
parts  breakout  codes  and  prescribes 
responsibilities  for  their  assignment  and 
management. 

S  ft-201    Coding.  Three  types  of  codes 
are  used  in  the  breakout  program. 

§  6-201.1    Acquisition  Method  Codes. 
The  following  codes  shall  be  assigned 
by  DoD  activities  to  describe  the  results 
of  the  spare  parts  breakout  screening: 

(a)  AMC  0.  The  part  was  not  assigned 
AMC  1  through  5  when  it  entered  the 
inventory,  nor  has  it  ever  completed 
screening.  Use  of  this  code  is  sometimes 
necessary  but  discouraged.  Maximum 
effort  to  determine  the  applicability  of 
an  alternate  AMC  is  the  objective.  This 
code  will  never  be  used  to  recode  a  part 
that  already  has  AMC  1  through  5 
assigned,  and  shall  never  be  assigned  as 
a  result  of  breakout  screening. 
Maximum  effort  to  determine  the 
applicability  of  AMC  1  through  5  is  the 
objective. 

(b)  AMC  1.  Suitable  for  competitive 
acquisition  for  the  second  or  subsequent 
time. 

(c)  AMC  2.  Suitable  for  competitive 
acquisition  for  the  first  time. 

(d)  AMC  3.  Acquire,  for  the  second  or 
subsequent  time,  directly  fi*om  the 
actual  manufacturer. 

(e)  AMC  4.  Acquire,  for  the  first  time, 
directly  from  the  actual  manufacturer. 

(0  ^fC  5.  Acquire,  directly  from  a 
sole  source  contractor  which  is  not  the 
actual  manufacturer. 

S  6-201.2    Acquisition  Method  Suffix 
Codes.  The  following  codes  shall  be 
assigned  by  DoD  activities  to  further 
describe  the  Acquisition  Method  Code. 


Valid  combinations  of  AMCs/AMSCs 
are  indicated  in  each  subparagraph 
below  and  summarized  in  Exhibit  I. 

(a)  AMSC  A.  The  Government's  rights 
to  use  data  in  its  possession  is 
questionable.  This  code  is  only 
applicable  to  parts  under  immediate  buy 
requirements  and  for  as  long  thereafter 
as  rights  to  data  are  still  under  review 
for  resolution  and  appropriate  coding. 
This  code  is  assigned  only  at  the 
conclusion  of  limited  screening,  and  it 
remains  assigned  until  the  full  screening 
process  resolves  the  Government's 
rights  to  use  data  and  results  in 
assignment  of  a  different  AMSC.  If  one 
source  is  available,  AMCs  3,  4  or  5  are 
valid.  If  at  least  two  sources  exist  or  if 
the  data  is  adequate  for  an  alternate 
source  to  qualify  in  accordance  with  the 
design  control  activity's  procedures, 
AMCs  1  or  2  are  valid. 

(b)  AMSC  B.  This  part  must  be 
acquired  from  a  manufacturing  source(s) 
specified  on  a  source  control  or  selected 
item  drawing  as  defined  by  the  current 
version  of  DoD-STD-100.  Suitable 
technical  data,  unlimited  Government 
data  rights,  or  manufactiuing  knowledge 
are  not  available  to  permit  acquisition 
from  other  sources,  nor  qualification 
testing  of  another  part,  nor  use  of  a 
second  source  part  in  the  intended 
application.  Although,  by  DoD-STD-100 
definition,  altered  and  selected  items 
shall  have  an  adequate  technical  data 
package,  data  review  discloses  that 
required  data  or  data  rights  are  not  in 
Government  possession  and  cannot  be 
economically  obtained.  If  one  source  is 
available,  AMCs  3, 4  or  5  are  valid.  If  a 
least  two  sources  exist  AMCs  1  or  2  are 
valid. 

(c)  AMSC  C.  This  part  requires 
engineering  source  approval  by  the 
design  control  activity  in  order  to 
maintain  the  quality  of  the  part.  Existing 
unique  design  capability,  engineering 
skills,  and  manufacturing  knowledge  by 
the  qualified  80urce(s)  require 
acquisition  of  the  part  from  the 
approved  80urce(s).  The  approved 
source(s]  retain  data  rights, 
manufacturing  knowledge,  or  technical 
data  that  are  not  economically  available 
to  the  Government,  and  the  data  or 
knowledge  is  essential  to  maintaining 
the  quality  of  the  part.  An  alternate 
source  must  qualify  in  accordance  with 
the  design  control  activity's  procedures, 
as  approved  by  the  cognizant 
Government  engineering  activity.  The 
qualification  procedures  must  be 
approved  by  the  Government 
engineering  activity  having  jurisdiction 
over  the  part  in  the  intended 
application.  If  one  source  is  approved, 
AMCs  3,  4  or  5  are  valid.  If  at  least  two 
sources  are  approved  or  if  data  is 


adequate  for  an  alternate  source  to 
qualify  in  accordance  with  the  design 
control  activity's  procedures,  AMCs  1  or 
2  are  valid. 

(d)  AMSC  D.  The  data  needed  to 
procure  this  part  competitively  is  not 
physically  available,  it  cannot  be 
obtained  economically,  nor  is  it  possible 
to  draft  adequate  specifications  or  any 
other  adequate,  economical  description 
of  the  material  for  a  competitive 
solicitation.  AMCs  3,  4  or  5  are  vahd. 

(e)  AMSC  E.  (Reserved) 

(f)  AMSC  F.  (Reserved) 

(g)  AMSC  G.  The  Government  has 
unlimited  rights  to  the  technical  data, 
the  data  package  is  complete,  and  there 
are  no  technical  data,  engineering, 
tooling  or  manufacturing  restrictions. 
(This  is  the  only  AMSC  that  implies  that 
parts  are  candidate  for  full  and  open 
competition.  Other  AMSCs  such  as  K. 
M,  N,  Q,  and  S  may  imply  limited 
competition  when  two  or  more 
independent  sources  exist  yet  the 
technical  data  package  is  inadequate  for 
full  and  open  competition.)  AMCs  1  or  2 
are  valid. 

(h)  AMSC  H.  The  Government 
physically  does  not  have  in  its 
possession  sufficient  accurate  or  legible 
data  to  purchase  this  part  from  other 
than  the  current  source(8).  This  code  is 
applicable  only  to  parts  under 
immediate  buy  requirements  and  only 
for  as  long  thereafter  as  the  deficiency  is 
under  review  for  resolution  and 
appropriate  receding.  This  code  is  only 
assigned  at  the  conclusion  of  limited 
screening,  and  it  remains  assigned  until 
the  full  screening  process  resolves 
physical  data  questions  and  results  in 
assignment  of  a  different  AMSC.  If  one 
source  is  available,  AMCs  3,  4  or  5  are 
valid.  If  at  least  two  sources  exist 
AMCs  1  or  2  are  valid. 

(i)  AMSC  I.  (Not  authorized) 

(j)  AMSC  J.  (Reserved) 

(k)  AMSC  K.  This  part  must  be 
produced  from  class  1  castings  and 
similar  type  forgings  as  approved 
(controlled]  by  procedures  contained  in 
the  current  version  of  MIL-STD-2175.  If 
one  source  has  such  castings  and  cannot 
provide  them  to  other  sources,  AMCs  3. 
4  or  5  are  valid.  If  at  least  two  sources 
have  such  castings  or  they  can  be 
provided  to  other  sources.  AMCs  1  or  2 
are  valid. 

(1)  AMSC  L  The  aimual  buy  value  of 
this  part  falls  below  the  screening 
threshold  established  by  DoD 
Components  and  field  activities. 
However,  this  part  has  been  screened 
for  additional  known  sources,  resulting 
in  either  confirmation  that  the  initial 
source  exists  or  that  other  sources  may 
supply  the  part.  No  additional  screening 
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was  performed  to  identify  the 
competitive  or  noncompetitive 
conditions  that  would  result  in 
assignment  of  a  different  AMSC.  This 
code  shall  not  be  used  when  screening 
parts  entering  the  inventory.  This  code 
shall  be  used  only  to  replace  AMSC  O 
for  parts  under  the  established  screening 
threshold.  If  one  source  is  available. 
AMCfl  3. 4.  or  5  are  valid.  If  at  least  two 
sources  exist,  AMCs  1  or  2  are  valid. 

(m)  AMSC  M.  Manufacture  of  this  part 
requires  use  of  master  or  coordinated 
tooling.  If  only  one  set  of  tooling  exists 
and  cannot  be  made  available  to 
another  source  for  manufacture  of  this   - 
part,  AMCs  3.  4,  or  5  are  valid.  When  the 
availability  of  existent  or  refurbishable 
tooling  is  available  to  two  or  more 
sources,  then  AMCs  1  or  2  are  valid. 

(n)  AMSC  N.  Manufacture  of  this  part 
requires  special  test  and/or  inspection 
facilities  to  determine  and  maintain 
ultra-precision  quality  for  its  function  or 
system  integrity.  Substantiation  and 
inspection  of  the  precision  or  quality 
cannot  be  accomplished  without  such 
specialized  test  or  inspection  facilities. 
If  the  test  cannot  be  made  available  for 
the  competitive  manufacture  of  the  part, 
the  required  test  or  inspection 
knowledge  cannot  be  documented  for 
reliable  replication,  or  the  required 
physical  test  or  inspection  facilities  and 
processes  cannot  be  economically 
documented  in  a  TDP,  valid  AMCs,  are 
3, 4  or  5.  If  the  facilities  or  tests  can  be 
made  available  to  two  or  more 
competitive  sources,  AMCs  1  or  2  are 
valid. 

(o)  AMSC  O.  The  part  was  not 
assigned  an  AMSC  when  it  entered  the 
inventory,  nor  has  it  ever  completed 
screening.  Use  of  this  code  in 
conjunction  with  AMC  O  is  sometimes 
necessary  but  discouraged.  Maximum 
effort  to  determine  the  applicability  of 
an  alternate  AMSC  is  the  objective. 
Only  AMC  O  is  valid. 

(p)  AMSC  P.  The  rights  to  use  the  data 
needed  to  purchase  this  part  from 
additional  80urce(8)  is  not  owned  by  the 
Government  and  cannot  be  purchased, 
developed  or  otherwise  obtained.  It  is 
uneconomical  to  reverse  engineer  this 
part.  This  code  is  used  in  situations 
where  the  Government  has  the  data  but 
does  not  own  the  rights  to  the  data.  If 
only  one  source  has  the  rights  or  data  to 
manufacture  this  item,  AMCs  3.  4  or  5 
are  valid.  If  two  or  more  sources  have 
the  rights  or  data  to  manufacture  this 
time,  AMCs  1  or  2  are  valid. 

(qj  AMSC  Q.  The  Government  does 
not  have  adequate  data,  lacks  rights  to 
data,  or  both  needed  to  purchase  this 
part  from  additional  sources.  The 
Government  has  been  imable  to 
economically  buy  the  data  or  rights  to 


the  data,  although  the  part  has  been 
undergoing  full  screening  for  12  or  more 
months.  Breakout  to  competition  has  not 
been  achieved,  but  current  continuing 
actions  to  obtain  necessary  rights  to 
data  or  adequate,  reprocurement 
technical  data  indicate  breakout  to 
competition  is  expected  to  be  achieved. 
This  part  may  be  a  candidate  for  reverse 
engineering  or  other  techniques  to 
obtain  technical  data.  No  immediate  buy 
of  this  part  has  occurred  to  initiate 
limited  screening  and  assignment  of 
AMSCs  A  or  H.  This  code  may  be  used 
to  change  from  AMSC  O  or  any  other 
noncompetitive  AMSC  except  A  or  H 
(which  are  only  assigned  after  Umited 
screening).  All  AMSC  Q  items  are 
required  to  be  reviewed  within  the 
timeframes  cited  in  S6-203(b).  If  one 
source  is  available.  AMCs  3,  4  or  5  are 
valid.  If  at  least  two  sources  exist, 
AMCs  1  or  2  are  valid. 

(r)  AMSC  R.  The  Government  does 
not  own  the  data  or  the  rights  to  the 
data  needed  to  purchase  this  part  from 
additional  sources.  It  has  been 
determined  to  be  uneconomical  to  buy 
the  data  or  rights  to  the  data.  It  is 
uneconomical  to  reverse  engineer  the 
part.  This  code  is  used  when  the 
Government  did  not  initially  purchase 
the  data  and/or  rights.  If  only  one 
source  has  the  rights  or  data  to 
manufacture  this  item,  AMCs  3, 4  or  5 
are  valid.  If  two  or  more  sources  have 
the  rights  or  data  to  manufacture  this 
item.  AMCs  1  or  2  are  valid. 

(s)  AMSC  S.  Acquisition  of  this  item  is 
restricted  to  Government  approved 
80urce(s)  because  the  production  of  this 
item  involves  unclassified  but  militarily 
sensitive  technology  (see  FAR  8.3).  If 
one  source  is  approved.  AMCs  3, 4  or  5 
are  valid.  If  at  least  two  sources  are 
approved.  AMCs  1  or  2  are  valid. 

(t)  AMSC  T.  Acquisition  of  this  part  is 
controlled  by  qualified  products  list 
(QPL)  procedures.  Competition  for  this 
part  is  limited  to  sources  which  are 
listed  on  or  are  qualified  for  listing  on 
the  QPL  at  the  time  of  award.  (See  FAR 
Part  9  and  DFARS  Part  9.)  AMCs  1  or  2 
are  valid. 

(u)  AMSC  U.  The  cost  to  the 
Government  to  breakout  this  part  and 
acquire  it  competitively  has  been 
determined  to  exceed  \he  projected 
savings  over  the  life  span  of  the  part.  If 
one  source  is  available,  AMCs  3.  4  or  5 
are  valid.  If  at  least  two  sources  exist. 
AMCs  1  or  2  are  valid. 

(v)  AMSC  V.  This  part  has  been 
designed  a  high  reliability  part  under  a 
formal  reliability  program.  Probability  of 
failure  would  be  unacceptable  from  the 
standpoint  of  safety  of  personnel  and/or 
equipment.  The  cognizant  engineering 
activity  has  determined  that  data  to 


defme  and  control  reliability  limits 
cannot  be  obtained  nor  is  it  possible  to 
draft  adequate  speciHcations  for  this 
purpose.  If  one  source  is  available, 
AMCs  3. 4  or  5  are  valid.  If  at  least  two 
sources  are  available,  AMCs  1  or  2  are 
valid, 
(w)  AMSC  W.  (Reserved) 
(x)  AMSC  X.  (Not  authorized) 
(y)  AMSC  Y.  The  design  of  this  part  is 
unstable.  Engineering,  required  design 
objectives  have  not  been  achieved. 
Major  changes  are  contemplated 
because  the  part  has  a  low  process  yield 
or  has  demonstrated  marginal 
performance  during  tests  or  service  use. 
These  changes  will  render  the  present 
part  obsolete  and  unusable  in  its  present 
configuration.  Limited  acquisition  from 
the  present  source  is  anticipated 
pending  conHguration  changes.  If  one 
source  is  available.  AMCs  3. 4  or  5  are 
valid.  If  at  least  two  sources  exist, 
AMCs  1  or  2  are  valid. 

(z)  AMSC  Z.  This  part  is  a 
commercial/non-developmental/off-the- 
shelf-item.  Commercial  item 
descriptions,  commercial  vendor  catalog 
or  price  lists  or  commercial  manuals 
assigned  a  technical  manual  number 
apply.  If  one  source  is  available,  AMCs 
3, 4  or  5  are  valid.  If  at  least  two  sources 
are  available,  AMCs  1  or  2  are  valid. 

S6-201.3    Contractor  Technical 
Information  Codes.  The  following  two 
digit  alpha  codes  shall  be  used  by 
contractors,  when  contractor's 
assistance  is  requested.  Thpse  codes  are 
assigned  in  accordance  with  the  current 
version  of  MIL-STD-789  and  shall  be 
considered  during  the  initial  assignment 
of  an  AMC/ AMSC.  For  spare  part 
breakout,  requirements  for  contractor 
assistance  through  CTIC  submission 
shall  be  accomplished  as  stated  in  Part  4 
of  this  Supplement.  Each  CTIC 
submitted  by  a  contractor  must  be 
accompanied  by  supporting 
documentation  which  justifies  the 
proposed  code.  These  codes  and 
supporting  documentation,  transmitted 
by  DD  Forms  1418  and  1418-1  are  useful 
not  only  for  code  assignment  during 
acquisition  coding  conferences,  but  also 
for  personnel  conducting  both  full  and 
limited  screening  of  breakout 
candidates.  Personnel  conducting  full 
and  limited  screening  of  breakout 
candidates  should  use  the  supporting 
documentation  provided  with  CTICs  as 
a  source  of  information.  However,  they 
should  not  allow  this  information  to 
substitute  for  careful  analysis  and 
further  investigation  of  the  possibiUties 
of  acquiring  a  part  through  competition 
or  by  direct  purchase.  The  defmitions 
for  CTICs  are  listed  below: 


(a)  CTIC  CB  Source(s)  are  specified  on 
source  control,  altered  item,  or  selected 
item  drawings/documents.  (The 
contractor  shall  furnish  a  list  of  the 
sources  with  this  code.) 

(b)  CTIC  CC.  Requires  engineering 
source  approval  by  the  design  control 
activity  in  order  to  maintain  the  quality 
of  the  part.  An  alternate  source  must 
qualify  in  accordance  with  the  design 
control  activity's  procedures,  as 
approved  by  the  cognizant  Government 
engineering  activity. 

(c)  CTIC  CG.  There  are  no  technical 
restrictions  to  competition. 

(d)  CTIC  CK.  Produced  from  class  1 
castings  (see  the  current  version  of  MIL- 
STD-2175)  and  similar  type  forgings. 
The  process  of  developing  and  proving 
the  accepability  of  high-integrity 
castings  and  forgings  requires  repetitive 
performance  by  a  controlled  source. 
Each  casting  or  forging  must  be 
produced  along  identical  lines  to  those 
which  resulted  in  initial  acceptability  of 
the  part.  (The  contractor  shall  furnish  a 
list  of  known  sources  for  obtaining 
castings/forgings  with  this  code.) 

(e)  CTIC  CM.  Master  or  coordinated 
tooling  is  required  to  produce  this  part. 
This  tooling  is  not  owned  by  the 
Government  or,  where  owned,  cannot  be 
made  available  to  other  sources.  (The 
contractor  shall  furnish  a  list  of  the 
firms  possessing  the  master  or 
coordinated  tooling  with  this  code.) 

(f)  CTIC  CN.  Requires  special  and/or 
inspection  facilities  to  determine  and 
maintain  ultra-precision  quality  for 
function  or  system  integrity. 
Substantiation  and  inspection  of  the 
precision  or  quality  cannot  be 
accomplsihed  without  such  specialized 
test  or  inspection  facilities.  Other 
sources  in  industry  do  not  possess,  nor 
would  it  be  economically  feasible  for 
them  to  acquire  facilities.  (The 
contractor  shall  furnish  a  list  of  the 
required  facilities  and  their  locations 
with  this  code.) 

(g)  CTIC  CP.  The  rights  to  use  the  data 
needed  to  purchase  this  part  from 
additional  sources  are  not  owned  by  the 
Government  and  cannot  be  purchased. 

(h)  CTIC  CV.  A  high  reliability  part 
under  a  formal  reliability  program. 
Probability  of  failure  would  be 
unacceptable  from  the  standpoint  of 
safety  of  personnel  and/or  equipment. 
The  cognizant  engineering  activity  has 
determined  that  data  to  deflne  and 
control  reliability  limits  cannot  be 
obtained  nor  is  it  possible  to  draft 
adequate  specifications  for  this  purpose. 
Continued  confrol  by  the  existing  source 
is  necessary  to.  ensure  acceptable 
reliability.  (The  contractor  shall  identify 
the  existing  source  with  this  code.) 


(i)  CTIC  CY.  The  design  of  this  part  is 
unstable.  Engineering,  manufacturing  or 
performance  characteristics  indicate 
that  the  required  design  objectives  have 
not  been  achieved.  Major  dianges  are 
contemplated  because  the  part  has  a 
low  process  yield  or  has  demonsfrated 
marginal  performance  during  tests  or 
service  use.  These  changes  will  render 
the  present  part  obsolete  and  unusable 
in  its  present  configuration.  Limited 
acquisition  from  the  present  source  is 
anticipated  pending  configuration 
changes.  (The  contractor  shall  identify 
the  existing  source  with  this  code.) 

S6-202    Assignment  of  Codes.  The 
purpose  of  AMC/ AMSC  assignments  is 
to  provide  the  best  possible  technical 
assessment  of  how  a  part  can  be 
procured.  The  technical  assessment 
should  not  be  based  on  issues  such  as: 
are  the  known  sources  actual 
manufacturers,  or  are  there  two  actual 
manufacturers  in  existence;  but  rather 
on  factors  such  as  the  availability  of 
adequate  technical  data,  the 
Government's  rights  to  use  the  data, 
technical  restrictions  placed  on  the 
hardware  (criticality,  reliability,  special 
testing,  master  tooling,  source  approval, 
ect.)  and  the  cost  of  breakout  vice 
projected  savings.  In  cases  where  there 
is  additional  technical  information 
which  affects  the  way  a  part  can  be 
procured,  it  should  be  made  available  to 
the  confracting  officer,  with  the  AMC/ 
AMSC.  Concerning  the  assignment  of 
AMCs  and  AMSCs,  it  is  DoD  policy  that: 

(a)  The  assignment  of  AMC/ AMSCs 
to  parts  is  the  responsibility  of  the  DoD 
Component  introducing  the  equipment 
or  system  for  which  the  parts  are 
needed  in  the  inventory.  Subsequent 
screening  is  the  responsibility  of  the 
DoD  Component  assigned  technical 
responsibility. 

(b)  When  to  or  more  AMSCs  apply  the 
most  technically  restrictive  code  will  be 
assigned. 

(c)  Restricted  combination  of  AMC/ 
AMCS  are  reflected  in  the  AMSC 
definitions  (see  S6-201.2).  The  Defense 
Logistics  Service  Center  will  reject 
invalid  code  combinations,  as  shown  in 
Exhibit  I,  submitted  for  entry  into  the 
Federal  Catalog  Program  (see  S6-204.2). 

(d)  One-time  acquisition  of  a  part  by  a 
method  other  than  indicated  by  the  code 
does  not  require  a  change  to  the  AMC 
(e.g.,  when  only  one  of  a  number  of 
sources  can  meet  a  short  delivery  date, 
or  when  only  one  manufacturing  source 
is  known  but  acceptable  surplus  parts 
are  available  from  other  sources). 

(e)  After  the  first  acquisition  pursuant 
to  AMC  2  or  4,  the  AMC  shall  be 
recoded  1  or  3  respectively. 

(f)  Both  full  and  limited  screening  will 
result  in  the  assignment  or  reassignment 


of  an  AMC/ AMCS.  This  assignment 
shall  be  based  on  the  best  technical 
judgment  of  breakout  personnel  and  on 
information  gathered  during  the 
screening  process. 

(g)  A  part  need  not  be  coded  as 
noncompetitive  based  on  an  initial 
market  survey  which  only  uncovers  one 
interested  source.  If  the  Government  has 
sufficient  technical  data  in  its 
possession  to  enable  other  sources  to 
manufacture  an  acceptable  part,  and 
there  are  no  technical  restrictions  on  the 
part  which  would  preclude  other  sources 
from  manufacturing  it,  the  part  should 
be  coded  competitive. 

S6-203    Improving  Part  Status. 

(a)  General.  An  effective  breakout 
program  requires  that  all  reasonable 
actions  be  taken  to  improve  the 
acquisition  status  of  parts.  The  potential 
for  improvement  of  the  acquisition 
status  will  vary  with  individual 
circumstances.  On  one  end  of  the 
spectrum  are  those  parts  with 
acquisition  method  suffix  codes  of  a 
temporary  nature  requiring  vigorous 
follow-through  improvement  action  (e.g., 
AMSCs  A  and  H);  on  the  other  end  are 
those  parts  writh  codes  suggesting  a 
relative  degree  of  permanence  (e.g.. 
AMSC  P).  A  code  assigned  to  a  part 
should  never  be  considered  fixed  with 
respect  to  either  technical  circumstance 
or  time;  today's  technical  constraint  may 
be  overcome  by  tommorrow's 
technology  and  a  contractor's  rights  to 
data,  so  zealously  protected  today,  often 
become  less  important  with  time.  Tlie 
application  of  breakout  improvement 
effort  must  always  consider  individual 
circumstances  and  overall  benefits 
expected  to  be  obtained. 

(b)  Code  Suspense  Dates.  Every  part 
whose  breakout  status  can  be  improved 
shall  be  suspensed  for  rescreening  as 
appropriate.  In  general,  the  following 
codes  cannot  be  improved:  IG,  2G,  IK. 
2K.  IM,  2M,  IN.  2N.  IT.  2T.  IZ  or  2Z. 
The  period  between  suspenses  is  a 
period  for  which  the  assigned  AMC/ 
AMSC  is  considered  active,  and  routine 
rescreening  of  parts  with  "valid"  codes 
is  not  required.  Suspense  dates  may 
vary  with  the  circumstance  surrounding 
each  part.  A  code  reached  as  a  result  of 
limited  screening  (S6-304)  shall  not  be 
assigned  a  suspense  date  exceeding  12 
months;  a  code  reached  as  a  result  of 
full  screening  (S8-303)  shall  not  be 
assigned  a  suspense  date  exceeding 
three  years.  In  exceptional  cases,  where 
circumstances  indicate  that  no  change 
can  be  expected  in  a  code  over  an 
extended  period,  a  suspense  date  not 
exceeding  five  years  may  be  assigned  in 
accordance  with  controls  established  by 
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the  breakout  activity.  Items  with  a  IG  or 
2G  code  do  not  require  a  suspense  date. 

S6-204    Communication  of  Codes. 

S6-204.1    Communication  Media.  The 
Federal  Catalog  Program  formats,  set 
forth  in  DoD  Manual  4100.39-M. 
"Defense  Integrated  Data  System  (DIDS) 
Procedural  Manual."  communication 
media  and  operating  instructions  as 
augmented  by  this  Supplement  shall  be 
employed  to  disseminate  AMCs  and 
AMSCs. 

S6-204.2    Responsibilities. 

(a)  The  Defense  Logistics  Service 
Center  (DLSC)  shall: 

(1)  Receive  and  disseminate  AMCs 
and  AMSCs  for  each  National  Stock 
Number  (NSN)  to  all  appropriate 
Government  activities  in  consonance 
with  scheduled  Federal  Catalog  Program 
computer  cycles. 

(2)  Make  the  AMCs  and  AMSCs  a  part 
of  the  data  bank  of  NSN  item 
intelligence. 

(3)  Perpetuate  the  codes  in  all 
subsequent  Federal  Catalog  Program 
transactions;  e.g.,  entry  of  new  NSNs 
and  Federal  Supply  Code  (FSC)  changes. 

(4)  Reject  invalid  code  combinations 
submitted  for  entry  into  the  Federal 
Catalog  Program. 

(b)  DoD  activities  responsible  for  the 
assignment  of  AMCs  and  AMSCs  shall: 

(1)  Transmit  assigned  codes  for  each 
NSN  through  normal  cataloging 
channels  to  DLSC  under  existing  Federal 
Catalog  Program  procedures. 

(2)  Notify  DLSC  by  normal  Federal 
Catalog  Program  maintenance 
procedures  when  a  change  in  coding  is 
made. 

Part  3 — Identification,  Selection,  and 
Screening  of  Parts 

S&-300    General.  This  part  sets  forth 
procedures  for  the  identification, 
selection  and  screening  of  parts. 

S6-301    Identification  and  Selection 
Procedures. 

S6-301.1    Parts  Entering  the 
Inventory.  The  breakout  process  should 
begin  at  the  earliest  possible  stage  of 
weapon  systems  acquisition.  Generally, 
a  provisioned  part  will  require 
subsequent  replenishment.  Provisioning 
or  similar  lists  of  new  parts  are, 
therefore,  the  appropriate  bases  for 
selecting  parts  for  screening.  This  is  not 
to  imply  that  breakout  must  be  done  on 
all  items  as  part  of  the  provisioning 
process.  Priorities  shall  be  applied  to 
those  parts  offering  the  greatest 
opportunity  for  breakout  and  potential 
savings.  The  major  factors  in  making 
this  determination  are:  (1)  the  unit  price, 
(2)  the  projected  quantity  to  be 
purchased  over  the  part's  life  cycle,  and 


(3)  the  potential  for  screening  to  result  in 
a  part  being  successfully  broken  out.  e.g. 
item  stability,  cost  and  completeness  of 
technical  data,  etc. 

S6-301 .2    Annual  Buy  Forecasts. 
Annually,  lists  shall  be  prepared  that 
identify  all  parts  projected  for  purchase 
during  the  subsequent  12-month  period. 
Priority  should  be  given  to  those  parts 
with  the  greatest  expected  return  given 
their  annual  buy  value,  life  cycle  buy 
value,  and  likelihood  of  successful 
breakout,  given  technical  characteristics 
such  as  design  and  performance 
stability  and  the  availability  of  technical 
data.  Parts  with  an  expired  suspense 
date  or  a  suspense  date  which  will 
expire  during  the  forecast  period  (see 
S6-203(b)),  need  only  be  subjected  to  the 
necessary  steps  of  the  full  screening 
procedure  (see  Se-303).  Parts  with  a 
valid  code  that  will  not  expire  during  the 
forecast  period  need  not  be  screened. 
Parts  coded  Oo  shall  be  selected  for  full 
screening. 

S6-301.3    Immediate  Buy 
Requirements.  An  immediate  buy 
requirement  will  be  identified  by  the 
user  or  the  item  manager  in  consonance 
with  DoD  Component  regulations.  When 
an  immediate  buy  requirement  meeting 
the  screening  criteria  (see  S6-104(b))  is 
generated  for  a  part  not  assigned  a 
current  AMC/AMSC,  the  part  shall  be 
promptly  screened  in  accordance  with 
either  the  full  or  limited  screening 
procedures  (see  S6-303  and  S6-304). 

S6.301.4    Suspect  AMC/AMSC. 
Whenever  AMC/AMSC  is  suspected  to 
be  inaccurate,  even  by  the  contracting 
officer,  a  rescreening  shaU  be  conducted 
for  that  part.  Suspect  codes  include 
codes  composed  of  invalid  combinations 
of  AMCs  and  AMSCs,  those  which  do 
not  truely  reflect  how  a  part  is  actually 
being  procured,  and  those  suspected  of 
being  more  restrictive  than  necessary 
for  the  next  buy. 

S6-302    Screening. 

(a)  Screening  procedures  include 
consideration  and  recording  of  the 
relevant  facts  pertaining  to  breakout 
decisions.  The  objective  of  screening  is 
to  improve  the  acquisition  status  by 
determining  the  potential  for 
competition,  or  purchase  from  an  actual 
manufacturer.  Consideration  of  any 
reasonable  approach  to  establishing 
competition  should  be  an  integral  part  of 
the  breakout  process. 

(b)  Screening  procedures  may  vary 
depending  on  circumstances  related  to 
the  parts.  No  set  rules  will  provide 
complete  guidance  for  making 
acquisition  method  decisions  under  all 
conditions  encountered  in  actual 
practice.  An  informed  coding  decision 
can  be  made  without  following  the 
procedures  step  by  step  in  every  case. 


(c)  Activities  involved  in  screening  are 
encouraged  to  develop  supplemental 
procedures  which  prove  effective  in 
meeting  this  regulation's  objectives. 
These  procedures  should  be  tailored  to 
the  partiailar  activity's  operating 
environment  and  the  characteristics  of 
the  parts  for  which  it  is  responsible. 
Nevertheless,  care  should  be  taken  in  all 
cases  to  assure  that: 

(1)  Responsible  judgment  is  applied  to 
all  elements  involved  in  the  review  of  a 
part; 

(2)  The  necessary  supporting  facts  are 
produced,  considered  and  recorded  in 
the  breakout  screening  file.  The 
breakout  screening  file  contains 
technical  data  and  other  documents 
concerning  screening  of  the  part; 

(3)  All  cost  effective  alternatives  are 
considered  for  establishing  competition, 
or  purchase  from  an  actual 
manufacturer  (see  S6-105d(6)); 

(4)  When  possible,  the  sequence  of  the 
review  allows  for  accomplishing  several 
screening  steps  concurrently. 

(d)  Contractor  participation  in  the 
decision-making  process  extends  only  to 
providing  technical  information.  This 
technical  information  is  provided  via  the 
supporting  dociunentation  (DD  Forms 
1418  and  1418-1)  which  includes  the 
CTIC  assignment.  Government 
personnel  shall  substantiate  the 
breakout  decision  by  reference  to  the 
CTIC  and  by  careful  review  of  the 
supporting  documentation.  However,  the 
CTIC  provides  guidance  only,  and  it 
should  be  used  as  one  of  the  inputs  to 
arrive  at  an  acceptable  AMC  and  AMSC 
coding. 

(e)  Contractor's  technical  information 
furnished  in  accordance  with  MIL-STD- 
789  may  indicate  areas  requiring 
additional  research  by  the  Government 
before  screening  can  be  completed. 
Seldom  will  industry's  contribution  to 
the  screening  process  enable  the 
Government  to  assign  an  AMC  or  an 
AMSC  without  additional  review. 

(f)  During  the  screening  process,  it 
may  be  appropriate  to  communication 
wiUi  industry,  particularly  potential 
manufacturers  of  a  part,  to  determine 
the  feasibility  of  establishing  a 
competitive  source  and  to  estimate  the 
costs  and  technical  risks  involved. 

(g)  Coding  conference  with  industry 
shall  be  documented. 

(h)  Screening  may  disclose  a  part  is 
not  suitable  for  competitive  acquisition, 
but  it  may  be  possible  to  breakout  the 
part  for  direct  purchase  from  the  actual 
manufacturer  or  to  establish  a  second 
source.  Parts  particularly  suited  to  direct 
purchase  are  those  where  neither  the 
design  control  activity  nor  the  prime 
contractor  contribute  additional  value  or 


whose  data  bekng  to  the  actual 
manufacturer  and  will  not  be  acquired 
by  the  Govemment.  and  where  that 
manufacturer  exercises  total 
responsibility  for  the  part  (desi^  and 
quality  control,  testing,  etc),  and  where 
additional  operations  performed  by  the 
prime  contractor  can  be  performed  by 
the  actual  manufacturer  or  by  the 
Government. 

(i)  For  each  part  that  is  screened,  a  file 
shall  be  estabUshed  to  document  and 
justify  the  decisions  and  results  of  all 
screening  effort  (See  S&-106(d)(6).) 

())  Full  and  limited  screening 
procedures  are  two  elements  of 
breakout  programs.  Other  spare  parts 
initiatives  to  enhance  Iveakout  are 
reverse  engineering,  bailment,  data 
rights  challenges  and  publication  of 
intended  buy  lists.  Integration  of  other 
initiatives  within  the  screening 
processes  devrioped  at  each  activity  is 
encouraged. 

S6-303    Full  Screening  Procedures. 

(a)  Full  screening  procedures  should 
be  developed  so  that  the  potratial  is 
fully  evaluated  for  estaMishing 
competition  or  purchase  from  an  actual 
manufacturer.  Also,  full  screening 
procedures  should  facibtate  afxurate 
and  consistent  acquisition  method  code 
assignment  It  is  expected  that  each 
activity  will  develop  its  own  operational 
screening  procedures.  A  general  model 
full  screening  decision  process  is 
provided  below  to  support  the 
development  of  activity  level  procedures 
and  to  provide  guidance  regarding  the 
general  scope  of  these  procedures.  The 
full  screening  procedures  involve  65 
steps  in  the  decision  process,  and  are 
divided  into  the  following  phases: 

(1)  Data  Collection: 

(2)  Data  Evaluation; 

(3)  Data  Completion; 

(4)  Technical  Evaluation; 

(5)  Economic  Evaluation;  and 

(6)  Supply  Feedback. 

(b)  The  six  f^ses  Usted  above 
describe  different  functions  that  must  be 
achieved  during  screening.  The  natnre  of 
the  screening  prf>cess  does  not  permit 
clear  distinction  of  one  phase  from 
another.  Further,  the  order  of 
performance  of  these  leases  may  not 
correspond  to  the  order  listed  here.  In 
fact  these  phases  will  often  overlap  and 
may  be  performed  simultaneously.  Their 
purpose  b  to  identify  the  different 
functions  comprising  the  screening 
process. 

(c)  A  summary  flow  dbai\  of  the 
decision  steps  is  provided  as  Exhibit  II 
to  assist  in  understanding  the  logical 
order  of  the  full  screening  steps  for 
various  ccMtditions.  Use  of  the  flow  diart 
in  connection  with  the  text  that  follows 


is  essential  to  fully  understand  the  order 
of  the  steps  in  the  process. 

S&-3Q3.1     Data  Collection  Phase 
(Stepl). 

(a)  Step  1.  Assemble  all  available  data 
and  establish  a  file  for  each  part.  Collect 
identification  data,  relevant  data 
obtained  from  industry,  contracting  and 
technical  history  data  and  current  status 
of  the  part  including: 

(1)  Normal  identificaticm  required  for 
cataloging  and  standardization  review. 

(2)  All  known  sources. 

(3)  Historical  contracting  information, 
including  the  more  recent  awards,  and 
unit  price(s)  for  the  quantities 
prescribed. 

(4)  Identification  of  the  actual 
manufacturerf  s).  his  latest  unit  price  and 
the  quantity  on  which  the  price  is  based. 
(When  the  actual  manufacturer  is  not 
the  design  control  activity,  the  design 
control  activity  may  be  consulted  to 
ensure  the  latest  version  of  the  \\em  is 
being  procured  from  the  actual 
manufacturer.) 

(5)  Identification  of  the  activity. 
Government  or  industry,  having  design 
control  over  the  part  and.  if  industry,  the 
cognizant  Government  engineering 
activity. 

(6)  llie  expected  life  in  the  military 
supply  system. 

(7)  Record  of  any  prior  review  for 
breakout  with  results  or  findings. 

(8)  Annual  demand. 

(b)  In  the  case  of  complex  items 
requiring  large  numbers  of  drawings, 
collection  of  a  reasonable  technical  data 
sample  is  sufficient  for  the  initial 
technical  data  evaluation  phase  (Steps 
2-14). 

S6-303.2    Data  Evaluation  Phase 
(Steps  2-14). 

(a)  Data  evaluation  is  crucial  to  the 
whole  review  procedure.  It  involves 
determination  of  the  adequacy  of  the 
technical  data  package  and  the 
Government's  ri^ts  to  use  the  data  for 
acquisition  purposes. 

(b)  The  data  evaluation  process  may 
be  divided  into  two  stages: 

(1)  A  brief  but  intensive  analjrsis  of 
availaUe  data  and  documents  regarding 
both  tedmical  matters  and  data  rights, 
leading  to  a  decision  whether  to  proceed 
with  screening;  and 

(2)  If  the  decision  is  to  proceed  widi 
screening,  further  work  is  necessary  to 
produce  an  adequate  technical  data 
package,  such  as  research  of  contract 
provisicMis,  engineering  work  on  data 
and  drawings,  and  requests  to 
contractors  for  additional  data. 

(c)  Tlie  steps  in  this  phase  are: 

(1)  Step  2.  Are  foil  Government  rights 
established  by  the  available  data 
package?  Evidence  for  an  affirmative 
answer  would  include  the  identification 


of  Government  drawings,  incorporation 
by  reference  of  Government 
specifications  or  process  descriptions  in 
the  public  domain,  or  reference  to 
contract  provisions  giving  the 
Government  untimited  rights  to  data.  If 
the  answer  is  negative,  proceed  to  Step 
3;  if  positive,  proceed  to  Step  6. 

(2)  Step  3.  Are  the  contractor's 
limitations  on  use  (frights  to  data 
established  by  the  available  data 
package? 

A.  The  questions  above  (Steps  2  and 
3)  are  not  exclusive.  The  incorporation 
in  a  drawing  of  contract  provisions 
reserving  rights  to  the  manufacturer. 
either  in  the  whole  design  or  in  certain 
manufacturing  processes,  would 
establish  a  clear  affirmative  answer  to 
Step  3  where  there  is  substantiating 
Government  documentation.  Parts  not  in 
this  group  shall  be  retained  for  further 
processing  (see  Step  20).  Data  rights  that 
cannot  be  substantiated  shall  be 
challenged. 

B.  In  the  case  of  dear  contractor 
ownership  ci  r^ts.  proceed  with  Steps 
4  and  5. 

(3)  Step  4.  Are  there  bases  for 
competitive  acquintion  without  using 
data  sulked  to  limitatians  on  use?  This 
question  requires  consideration,  for 
example,  of  die  poasibihty  tA  using 
perfwmance  tpeaScatioaa  or 
substitution  of  mibtaiy  or  commercial 
specifications  or  bulletins  for  limited 
elements  <rf  the  manofachiring  process. 
The  use  of  sample  copies  is  another 
possibility. 

(4)  St^  5.  Can  the  Government  boy 
the  necessary  rif^ts  to  data?  This  is  a 
preliminary  question  to  the  full  analjrsis 
(in  Steps  20  and  21  below)  and  is 
designed  primarily  to  diminate  from 
further  consideration  those  items  which 
incorporate  established  data  restrictions 
and  for  «diidi  there  are  no  other  bases 
for  competitive  acquisition  nor  is 
purchase  of  rights  possible  or  feasible. 

(5)  Steps  6  and  7.  Is  the  present 
technical  data  package  adequate  for 
competitive  acquisition  of  a  reliable 
part?  Steps  8  and  9.  Specify  omissions. 
This  question  requires  a  critical 
engineering  evaluation  and  should  deal 
first  with  the  [rfiysical  completeness  of 
the  data — are  any  essential  dimensions, 
tolerances,  processes,  finises,  material 
specifications,  or  other  vital  elements  of 
data  lacking  from  the  package?  If  so. 
these  omissions  shoold  be  specified.  A 
second  element  deals  widi  adequacy  of 
the  existing  package  to  prodnce  a  part  of 
the  required  performance,  compatibility, 
quality  and  reliabiKty.  This  wiU.  of 
course,  be  related  to  the  completeness  of 
data.  In  some  cases,  qualified 
engineering  judgment  may  decide  that  in 
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spite  of  apparently  complete  data,  the 
high  performance  or  other  critical 
characteristics  of  the  item  require 
retention  of  the  present  source.  If  such 
decision  is  made,  the  file  shall  include 
documentation  in  the  form  of  specific 
information,  such  as  difTiculties 
experienced  by  the  present 
manufacturer  in  producing  a  satisfactory 
item  or  the  existence  of  unique 
production  skills  in  the  present  source. 

(6)  Steps  10  and  11.  Can  the  data  be 
developed  to  make  up  a  reliable 
technical  data  package?  This  implies  a 
survey  of  the  specified  omissions  with 
careful  consideration  to  determine  the 
resources  available  to  supply  each 
missing  element.  Such  resources  will 
vary  from  simple  referencing  of 
standard  engineering  publications  to 
more  complex  development  of  drawings 
with  the  alternatives  of  either  obtaining 
such  drawings  or  developing 
performance  specifications.  In  some 
cases,  certain  elements  of  data  are 
missing  because  they  have  been 
properly  restricted.  If,  however,  there 
has  been  no  advance  substantiation  of 
the  right  to  restrict,  the  part  should  be 
further  researched.  If  the  answer  to  this 
question  is  negative,  proceed  to  Step  12; 
if  positive,  proceed  to  Steps  13  or  14. 

(7)  Step  12.  If  the  answer  to  the 
question  in  Steps  10  and  11  is  no,  which 
condition  is  the  prime  element  in  this 
decision,  the  lack  of  data  or  the 
unreliability  of  the  data?  Specific 
documentation  is  needed  to  support  this 
decision. 

(8)  Steps  13  and  14.  Estimate  the  time 
required  to  complete  the  data  package. 
In  those  cases  where  the  data  package 
is  found  inadequate  and  specific 
additions  need  to  be  developed,  an 
estimate  of  the  time  required  for 
completion  must  be  made  in  order  to 
determine  if  breakout  of  the  part  is 
feasible  during  this  review  cycle  and  to 
estimate  at  what  point  in  the  remaining 
life  of  the  part  the  data  package  could 
be  available. 

S6-303.3    Data  Completion  Phase 
(Steps  15-21). 

(a)  The  data  completion  phase 
involves  acquiring  or  developing  the 
missing  elements  of  information  to  reach 
a  determination  on  both  adequacy  of  the 
technical  data  package  and  the 
restriction  of  rights  to  data.  It  may 
involve  various  functional 
responsibilities,  such  as  examination  of 
past  contracts,  queries  directed  to 
industry  or  to  other  Government 
Agencies,  inspection  of  the  part,  reverse 
or  other  engineering  work  to  develop 
drawings  and  write  specifications, 
arrangements  with  the  present  source 
for  licensing  or  technical  assistance  to 
new  manufacturers,  and  negotiations  for 


purchase  of  rights  to  data.  Additional 
research  and  information  requests 
should  be  expeditiously  initiated  on 
those  parts  where  there  is  a  reasonable 
expectation  of  breakout.  Because  this 
phase  is  time-consuming,  it  should  take 
place  concurrently  with  other  phases  of 
the  review. 

(b)  At  the  beginning  of  the  data 
completion  phase,  the  part  falls  into  one 
of  four  steps  as  follows: 

(1)  Step  IS.  The  data  package  is 
complete  and  adequate  and  the 
Government  has  full  rights  to  use  it  for 
acquisition  purposes.  Such  parts  require 
no  further  data  analysis.  Proceed  to  Step 
22. 

(2)  Step  16.  The  Government  has  full 
rights  to  use  existing  data.  The  data 
package  is  incomplete  but  there  is  a 
reasonable  expectation  that  the  missing 
elements  can  be  supplied.  Proceed  to 
Step  19. 

(3)  Step  17.  The  data  package  is 
complete,  but  full  Government  rights  to 
the  data  have  not  been  established. 
Proceed  to  Step  20. 

(4)  Step  18.  Neither  rights  nor 
completeness  of  data  is  adequately 
established;  therefore,  the  part  requires 
further  research.  Proceed  to  Step  20. 

(c)  Step  19.  Obtain  or  develop  the 
necessary  data  for  a  reliable  data 
package.  Reverse  engineering  to  develop 
acquisition  data  may  be  employed  [see 
DFARS  27.403-2)  if  there  is  a  clear 
indication  that  the  costs  of  reverse 
engineering  will  be  less  than  the  savings 
anticipated  from  competitive 
acquisition.  If  there  is  a  choice  between 
reverse  engineering  and  the  purchase  of 
data  (Step  21),  the  decision  shall  be 
made  on  the  basis  of  relative  costs, 
quaUty,  time,  and  other  pertinent 
factors. 

(d)  Step  20.  Establish  the 
Government's  and  the  contractor's  rights 
to  the  data.  Where  drawings  and  data 
cannot  be  identified  to  a  contract,  the 
following  guidelines  should  be  applied: 

(1)  Where  drawings  and  data  bear 
legends  which  warn  of  copyright  or 
patent  rights,  the  effect  of  such  legends 
shall  be  resolved  according  to  law  and 
policy;  however,  the  existence  of  patent 
or  copyright  restrictions  does  not  per  se 
preclude  securing  competition  with 
respect  to  the  parts  described  (see  FAR/ 
DFARS  27.3). 

(2)  Where  drawings  and  data  bear 
legends  which  state  limitations  on  their 
use  for  reacquisition  purposes,  and  it  is 
determined  that  a  question  reasonably 
exists  as  to  whether  such  limitations  on 
use  were  properly  affixed  to  the 
drawings  or  data,  initiate  action  to 
challenge  the  contractor  as  to  the 
reasons  for  limitations.  Use  of  the 


drawings  and  data  shall  be  in 
accordance  with  the  decision. 

(3)  Where  drawings  and  data  are 
unmarked  and  therefore  free  of 
limitation  on  their  use,  they  shall  be 
considered  available  for  use  in 
acquisition,  unless  the  acquiring  office 
has  clear  evidence  to  the  contrary  (see 
DFARS  27.403-3(d)). 

(4)  The  decision  process  in  situations 
described  in  (1),  (2),  and  (3)  requires  the 
exercise  of  sound  discretion  and 
judgment  and  embraces  legal 
considerations.  In  no  case  shall  a 
decision  be  made  without  review  and 
approval  of  that  decision  by  legal 
counsel. 

(5)  If  analysis  fails  to  establish  that 
any  of  the  drawings  and  data  are 
properly  restricted  to  the  present  source 
or  manufacturer,  the  Government  shall 
attempt  to  obtain  competition  pursuant 
to  the  decisions  resulting  from 
concurrent  technical  and  economic 
evaluation. 

(e)  Step  21.  If  restrictions  on  the  use  of 
data  are  established,  determine  whether 
the  Government  can  buy  rights  to  the 
required  data.  The  procedure  in  DFARS 
27.403-2(f)  for  the  purchase  of  unlimited 
rights  to  data  shall  be  followed  when  it 
is  planned  to  purchase  data  with 
unlimited  right  for  competitive 
acquisition. 

S6-303.4     Technical  Evaluation 
Phase  (Steps  22-37). 

(a)  Introduction. 

(1)  The  purposes  of  technical 
evaluation  are  to  determine  the 
development  status,  design  stability, 
high  performance,  and/or  critical 
characteristics  such  as  safety  of 
personnel  and  equipment;  the  reliability 
and  effective  operation  of  the  system 
and  equipment  in  which  the  parts  are  to 
be  used;  and  to  exercise  technical 
judgment  as  to  the  feasibility  of 
breaking  out  the  parts.  No  simple  and 
universal  rules  apply  to  each 
determination,  and  the  application  of 
experience  and  responsible  judgment  is 
required.  Technical  considerations  arise 
in  several  elements  of  the  decision 
process,  e.g.,  in  determining  adequacy  of 
the  data  package  (Steps  6-14). 

(2)  Certain  manufacturing  conditions 
may  reduce  the  field  of  potential 
sources.  However,  these  conditions  do 
not  justify  the  restriction  of  competition 
by  the  assignment  of  restrictive  AMCs 
for  the  following  reasons: 

(i)  Parts  Produced  From  Class  1 
Castings  and  Similar  Type  Forgings:  The 
process  of  developing  and  proving  the 
acceptability  of  high-integrity  castings 
and  forgings  requires  repetitive 
performance  by  a  controlled  source  for 
each  casting  or  forging  along  identical 
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lines  to  those  which  result  in  initial 
acceptability  of  tbe  item.  The  particular 
manufacturer's  (wocess  becomes  the 
controlling  factor  with  regard  to  tbe 
acceptability  of  any  such  item. 
However,  other  firms  can  produce  class 
1  rnatinga  and  Similar  type  fc»gings  and 
provide  the  necessary  inspectian,  or  the 
part  may  be  procured  from  other  sources 
which  use  castings  or  forgings  obtained 
from  approved  (controUed)  sourceis). 

(ii)  Parts  Produced  From  Master  or 
Coordinated  Tooling.  e.g..  Numerkatly 
ControUed  Tapes:  S^uicfa  parts  have 
features  (contoured  surfaces,  hole 
locations,  etc.)  delineated  according  to 
unique  master  tooling  or  tapes  and  are 
manufactured  to  min/max  limits  and 
must  be  replaceable  without  additional 
tailoring  or  fitting.  These  parts  cannot 
be  manufactured  or  confignred  by  a 
secondary  pattern  or  jigs  independent  of 
the  master  tooling  and  cannot  be 
manufactured  to  requisite  tolerances  of 
fit  by  use  of  commercial  precision 
machinery.  In  this  context,  jigs  and 
fixtures  used  only  for  ease  of  production 
are  not  considered  master  tooling. 
However,  master  tooling  may  be 
reproduced. 

frii)  Parts  Requiring  Special  Test  and/ 
or  Inspection  Facilities  to  Determine  and 
Maintain  Ultra-Precision  QuaUty  for  the 
Function  or  System  Integrity: 
Substantiation  and  inspection  of  the 
precision  or  quality  cannot  be 
accompUriied  without  specialized  test  or 
in^>ection  facilities.  Testing  is  often 
done  by  the  actual  manufacturer  under 
actual  operating  use.  However,  such 
special  test  inspection  facilities  may  be 
available  at  other  firms. 

(b)  Design  Procedures  (Steps  22-31) 

(1)  Step  22.  WiH  a  design  change  occur 
during  anticipated  lead  time?  If 
affirmative,  proceed  to  Step  23;  if 
negative,  proceed  to  St^ 2A.St^23. 
Specify  the  design  change  and  assign  an 
appropriate  code.  Step  24.  Is  a 
satisfactory  part  now  being  produced? 
ConcurreDtly  with  the  research  and 
completion  of  data,  a  technical 
determination  is  required  as  to  the 
devdopmental  status  of  the  part.  With 
the  frequent  telescoping  of  the 
devdopment/prochiction  cycle  as  well 
as  constant  product  imiroveinent 
throu^uMit  ^  active  Itfe  of  equipment 
parts  6UV  frequently  subject  to  design 
changes.  The  present  source,  if  a  prime 
contractor,  is  usually  oominitted  to 
incorporate  the  latest  dianges  in  any 
deliveries  under  a  productian  order.  In 
considering  the  part  for  breakout  an 
assessment  must  be  made  di  the 
stability  nS.  desi^,  so  that  in  buying 
from  a  new  source  the  Government  will 
not  be  purchasing  an  obsolete  or 
incompatible  part.  The  question  of 


obsolescence  or  nonoompatibihty  is  to 
some  extent  under  Govenunent  control. 
Screening  for  breakout  on  parts  that  are 
anticipated  to  undergo  design  change 
should  be  deferred  until  design  stafa^ty 
is  attained. 

(2)  Step  2Sl  Can  a  satisfactory  part  be 
produced  by  a  new  source?  Determine 
whether  technical  reasons  pndiitnt 
seeking  a  new  source.  The  iaxA  diat  the 
present  source  has  not  yet  been  able  to 
produce  a  satisfactory  part  (St^  24) 
does  not  prednde  another  source  from 
being  saooessfuL  If  the  answn-  to  Steps 
24  or  25  is  affinnative.  proceed 
simultaneously  to  Steps  27  and  38.  If  the 
answer  to  St^  25  is  negative,  proceed  to 
Step2S. 

(3)  Step  2&  If  the  present  source  is 
producing  an  unsatisfactory  part  but 
technical  reasons  pn^bit  seeking  a  new 
source,  specify  the  reasons. 

(4)  Step  27.  Does  the  part  require  prior 
qualifications  or  other  apimnral  testing? 
If  the  answer  is  positive,  proceed  to  Step 
28;  if  negative,  proceed  to  Step  32.  Step 
28.  Specify  die  requirement  Step  29. 
Estimate  die  time  required  to  qualify  a 
new  source.  St^  30.  Is  there  corrently  a 
qualified  source?  Step  31.  Who  is 
responsible  for  qualification — the 
subcontractor,  present  prime  contractor, 
the  Government  or  an  independent 
testing  agency? 

i.  If  a  qualified  source  is  currently  in 
existence,  die  review  should  consider 
who  will  be  resptmsible  for  quaKfication 
in  the  event  of  competitive  acqnisiti<Hi. 
If  qualification  teting  is  such  that  it  can 
be  performed  by  die  selected  source 
under  a  preproduction  or  first  article 
clause  in  tibe  contract  the  costs  of  initial 
approval  should  be  reflected  in  the 
offers  received.  If  the  part  requires 
initial  qualification  tests  by  some  other 
agency  such  as  the  present  prime 
contractor,  the  Govenunent  an 
independent  testing  agent  outside  the 
Government,  or  by  technical  facilities 
within  the  Military  Services,  out-of- 
pocket  costs  may  be  incurred  if  the  part 
is  competed.  An  estimate  of 
qualification  costs  should  then  be  made 
and  recorded  in  such  cases. 

ii.  Where  facilities  Mrithin  the 
Government  are  not  adequate  for  testing 
or  qualification,  or  outside  agencies 
such  as  the  eqaqiment  contractor  cannot 
or  will  not  do  the  job,  tbe  eomomics  of 
qualification  may  be  unreasonable,  and 
a  narrative  statement  of  these  fatts 
should  replace  the  cost  estimate. 
Whenever  possible,  such  as  in  the  case 
of  engine  qualification  tests,  economy  of 
combined  qualification  tests  should  be 
considered. 

(c)  Quality  Assinanoe  Procedures 
(St^s  32-33).  Quality  control  and 
inspection  is  a  primary  consideration 


when  making  a  dedsion  to  breakout. 
Where  the  prime  contractor  pcHorms 
quality  assurance  functions  beyond 
diose  of  the  part  manufoctnrer  «*  other 
sources,  die  Government  may: 

(1)  develop  the  same  quality  control 
and  inspectim  capability  in  die 
manufacturer's  {rfant 

(2)  assume  the  responsibility  fen- 
quality;  or 

(3)  undertake  to  obtain  the  quality 
assurance  services  from  anotlwr  source, 
possibly  die  prime  contractor. 

(4)  Step  3Z  Who  is  now  responsible 
for  quality  contrtd  and  inspeciion  of  the 
part?  Step  33.  Can  a  new  source  be 
assigned  responsibility  for  quality 
control?  is  die  level  of  die  quality 
assurance  requirements  ^ecified  in  the 
system  contract  necessary  for  the 
screened  part?  The  minimum  quality 
assurance  procedures  for  each  part  shall 
be  confinned. 

i.  A  new  source  AaB.  be  considered  it 

(A)  Any  essmtial  responsibility  (e.g. 
bum^n,  reliability,  maintainabihty) 
retained  by  the  prime  contractor  for  die 
part  and  its  relatioo^ip  to  die  end  item 
can  be  eliminated,  shifted  to  the  new 
source,  or  assumed  by  the  Government: 
or 

(B)  the  prime  contractor  will  provide 
the  needed  quality  assurance  services; 
or 

(C)  the  Government  can  obtain 
competent  impartial  services  to  patarm 
quality  assurance  responsibilitjr:  or 

(D)  die  new  source  can  maintain  an 
adequate  quality  assurance  pro-am. 
inspection  system,  or  inqiectioo 
apprt^iate  for  the  pari 

ii.  If  the  prime  oontractor  has 
responsitHhty  for  quality  that  a  new 
source  cannot  assume  or  obtain,  or  that 
the  Government  cannot  undertake  or 
eliminate.  consaderatitHi  of  the  new 
source  is  precluded. 

(d)  Tooling  Procedures  (Steps  34-37). 
Sfep  34.  Is  toolii^  or  other  special 
equipment  required?  Step  35.  ^lecify  the 
type  of  tooling.  Step  3&  Estimate 
additional  acquisition  lead  time  for 
setup  and  for  tooling.  Step  37.  Does  the 
Government  possess  this  tooling?  If 
tooling  or  special  eqiriimient  is  required 
for  production  ot  the  part  die  types  and 
quantitie*  should  be  specified. 
Investigation  can  then  be  made  as  to 
whether  the  Government  possesses  such 
tooling  and  can  make  it  available  to  a 
new  source.  A  requirement  for  special 
tooling  is  not  necessarily  a  deterrent  to 
competitive  solicitation  for  parts.  The 
Government  may  find  it  de^able  to 
purchase  the  needed  tooling  and  furnish 
it  to  tbe  new  source,  bi  this  case,  the 
costs  can  be  determined  with 
reasonable  accuraigr.  However,  if  new 
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sources  can  provide  the  tooling  or 
special  equipment,  this  will  be  reflected 
in  competitive  prices  and  should  not 
normally  require  further  analysis. 

S6-303.5  Economic  Evaluation  Phase 
(Steps  38-56). 

(a)  Economic  evaluation  concerns 
identification  and  estimation  of 
breakout  savings  and  direct  cost  offsets 
to  breakout.  The  economic  evaluation 
phase  is  composed  of  the  three  segments 
detailed  in  (b)  through  (d]  below. 

(b)  Development  of  Savings  Data 
(Steps  3ft-40).  Step  38.  Estimate 
remaining  program  life  cycle  buy  value. 
Step  39.  Apply  either  a  savings  factor  of 
25%  or  one  determined  under  local 
conditions  and  experience.  Step  40. 
Multiply  the  remaining  program  life 
cycle  buy  value  by  the  savings  factor  to 
obtain  the  expected  future  savings,  if  the 
part  is  coded  for  breakout. 

(c)  Computation  of  Breakout  Costs 
(Steps  41-47).  Several  groups  of  costs 
must  be  collected,  summarized  and 
compared  to  estimated  savings  to 
properly  determine  the  economics  of 
breakout.  These  costs  include: 

(1)  Direct  Costs  (Steps  41-45).  Direct 
costs  of  breakout  normally  include  all 
expenditures  which  are  direct  and 
wholly  identiflable  to  a  specific, 
successful  breakout  action,  and  which 
are  not  reflected  in  the  part  unit  price. 
Examples  of  direct  costs  include 
Government  tooling  or  special  test 
equipment,  qualification  testing,  quality 
control  expenses,  and  industry 
participation  costs  (such  as  completion 
of  the  Contractor  Technical  Information 
Data  Record)  if  borne  by  the 
Government.  Step  41.  Estimate  the  cost 
to  the  Government  for  tooling  or  special 
equipment.Step  42.  Estimate  the  cost,  if 
any,  to  the  Government  for  qualifying 
the  new  source.  Step  43.  Estimate  the 
cost,  if  any.  to  the  Government  for 
assuring  quality  control,  or  the  cost  of 
contracting  for  quality  control.  Step  44. 
Estimate  the  cost  to  the  Government  for 
purchasing  rights  to  data.  Step  45.  Add 
estimated  total  direct  costs  to  the 
Government  to  breakout  the  item. 

(2)  Performance  Specification  Costs 
(Step  46-47).  Step  46.  Is  the  breakout 
candidate  constructed  to  a  performance 
speciflcation?  Step  47.  If  so,  add 
performance  specification  breakout  cost 
elements  listed  below  to  the  result  of 
Step  45. 

i.  The  addition  of  an  unknown  number 
of  nonstocked  parts  which  must  be 
stocked  by  the  supply  system  for  repairs 
is  a  significant  element  of  cost 
associated  with  the  decision  to  compete 
a  performance  specification  assembly. 
(The  same  situation  does  not  arise  with 
respect  to  a  design  specification 
assembly  since  virtually  all  spare  parts 


used  to  repair  such  an  assembly  are 
exact  copies  of  parts  already  in  the 
assembly.)  The  cost  of  introducing  these 
nonstocked  parts  into  the  system 
includes: 

(A)  Additional  catalog  costs.  The 
number  of  nonstocked  parts  forecasted 
to  be  in  the  complete  assembly, 
multiplied  by  the  variable  cost  of 
cataloging  per  line  item. 

(B)  Additional  bin  opening  costs.  The 
number  of  nonstocked  parts  forecasted 
to  be  in  the  completed  assembly, 
multiplied  by  the  variable  cost  of  a  bin 
opening  at  each  of  the  locations  where 
the  part  is  to  be  stocked. 

(C)  Additional  management  costs.  The 
number  of  nonstocked  parts  forecasted 
to  be  in  the  completed  assembly, 
multiplied  by  the  variable  cost  of 
management  per  line  item. 

(D)  Additional  technical  data  costs. 
The  cost  of  a  new  set  of  technical  data 
for  the  completed  assembly,  including 
the  variable  expenses  of  its  production, 
reproduction,  and  distribution. 

(E)  Additional  repair  tools  and  test 
equipment  costs.  The  costs  of  additional 
special  tools  and  test  equipment  not      % 
otherwise  required  by  the  existing 
assembly. 

(F  Additional  logistics  support  costs. 
The  costs  associated  with  the  new  item 
such  as  spare  and  repair  parts,  technical 
manuals,  and  training. 

(d)  Comparision  of  Savings  and  Costs 
(Step  48-56).  Compare  estimated 
breakout  costs  to  forecasted  breakout 
savings.  If  costs  exceed  estimated 
savings,  it  will  be  uneconomical  to 
compete  the  part.  Performance 
specification  parts  should  be  analyzed 
to  ensure  that  pertinent  breakout  costs 
have  been  considered  and,  if  it  is  not 
economical  to  breakout  the  part, 
whether  an  appropriate  design 
specification  package  reduces  costs 
sufficiently  to  make  breakout 
economical. 

(1)  Step  48.  Compare  total  costs  of 
breakout  (Step  47)  to  estimated  savings 
(Step  40). 

(2)  Step  49.  Are  costs  of  breakout 
greater  or  less  than  estimated  saving?  If 
greater,  proceed  to  Step  50;  if  less, 
proceed  to  Step  57. 

(3)  Step  50.  Is  the  breakout  candidate 
constructed  to  a  performance 
specification?  If  no,  proceed  to  Step  54; 
if  yes,  proceed  to  Step  51. 

(4)  Step  51.  Is  it  appropriate  to  obtain 
a  design  specification  package?  Is  yes, 
proceed  to  Step  52;  if  no,  proceed  to  Step 
54.  The  decision  to  change  a 
performance  specification  part  to  a 
design  specification  part  obviously 
requires  a  critical  engineering 
examination  of  the  part  itself,  as  well  as 
a  review  of  the  impact  such  a  change 


might  have  on  the  operational 
effectiveness  of  the  system  in  which  the 
equipment  is  to  be  employed. 
Procurement  of  a  performance 
specification  part  by  a  subsequently 
acquired  design  specification  subjects 
the  Government  to  the  additional  hazard 
of  losing  the  money  paid  for  the 
development  of  the  design  specification, 
should  the  design  be  altered  during  the 
procurement  lead  time  period. 
Accordingly,  the  engineering  evaluation 
should  closely  review  design  stability 
over  the  anticipated  procurement  lead 
time  in  order  to  avoid  procuring  an 
obsolete  or  nonstandard  part  if  the 
decision  is  made  to  compete  it. 

(5)  Step  52.  Add  the  estimated  cost  of 
obtaining  a  design  specification  package 
to  the  results  of  Step  45. 

(6)  Step  53.  If  the  results  of  step  52  are 
less  than  the  estimated  savings,  initiate 
action  to  obtain  a  design  specification 
package.  Proceed  to  Step  54  to  code  the 
part  for  a  period  until  it  can  be 
rescreened  using  the  design 
specification  package.  The  code 
determined  in  this  screening  shall  be 
assigned  a  suspense  date  commensurate 
with  the  lead  time  required  to  obtain  the 
design  specification  package  (see  S6- 
203(b)). 

(7)  Step  54.  Is  the  part  manufactured 
by  the  prime  contractor?  If  yes,  code  the 
part  AMC  3;  if  no,  proceed  to  Step  55. 

(8)  Step  55.  Can  the  part  be  acquired 
directly  from  the  actual  manufacturer?  If 
no.  proceed  to  Step  56;  if  yes,  code  the 
part  AMC  3  or  4,  as  applicable. 

(9)  Step  56.  Specify  the  reasons  for 
inability  to  obtain  the  part  from  the 
actual  manufacturer.  Code  the  part 
AMC  5. 

S6-303.6    Supply  Feedback  Phase 
(Steps  57-65). 

(a)  The  supply  feedback  phase  of  the 
analysis  is  the  final  screening  phase  for 
breakout  parts.  This  phase  is  completed 
for  all  AMC  2  parts  to  determine  if 
sufficient  time  is  available  to  breakout 
on  the  immediate  buy  and  to 
communicate  this  information  to  the 
inventory  manager  responsible  for  the 
requirement.  Forst,  all  additional  time 
factors  required  to  breakout  the  part  are 
added.  Total  time  is  subtracted  from  the 
immediate  and  future  buy  date  and  the 
result  compared  to  the  current  date. 
(Note:  Not  all  time  factors  listed  apply  to 
each  part  screened.)  If  the  result  is  the 
same  or  earlier  than  the  required 
contract  date,  the  part  is  coded 
competitive  and  action  is  begun  to 
qualify  additional  sources  as  necessary. 
If  the  result  is  later  than  the  required 
contract  date,  action  to  compete  the 
immediate  buy  quantity  should  be 
initiated  if  the  inventory  manager  can 


find  some  means  of  accepting  later 
delivery.  If  this  is  impossible,  the 
appropriate  records  should  be  annotated 
for  competitive  acquisition  of  the  next 
replenishment  buy  quantity.  If  late 
delivery  is  acceptable,  the  inventory 
manager  should  compute  requirements 
for  the  part  and  initate  an  appropriate 
purchase  requisition, 
(b)  Procedures. 

(1)  Step  57.  Add  all  additional  time 
factors  required  to  breakout  the  part 
(Steps  13, 14.  29,  36). 

(2)  Step  58.  Add  the  results  of  Step  57 
to  the  date  of  this  review. 

(3)  Step  59.  Compare  the  result  of  Step 
58  to  the  date  that  the  contract  or  order 
must  be  placed. 

(4)  Step  60.  Is  the  result  of  Step  59 
earlier  than,  later  than,  or  the  same  as 
the  contract  or  order  date?  (If  earlier  or 
the  same,  proceed  to  Step  61;  if  later,  to 
Step  63.) 

(5)  Step  61.  Can  supply  accept  late 
delivery?  If  yes,  go  to  Step  62;  if  no,  go  to 
Step  63. 

(6)  Step  62.  Notify  the  inventory 
manager  to  compute  requirements  and 
initiate  a  purchase  requisition.  Go  to 
Step  64. 

(7)  Step  63.  Code  the  part  AMC  2. 
Insufficient  time  to  compete  on  this  buy. 

(8)  Step  64.  Code  the  part  AMC  2. 

(9)  Step  65.  Begin  actions  to  qualify 
new  sources,  if  required  and  possible. 

S6-304    Limited  Screening 
Procedures. 

(a)  Limited  screening  procedures  are 
only  appropriate  when  the  full  screening 
process  cannot  be  completed  for  a  part 
in  sufficient  time  to  support  an 
immediate  buy  requirement.  If  limited 
screening  does  not  result  in  a 
competitive  AMC  and  the  part  is 
characterized  by  a  high  buy  value  and 
high  buy  quantity  in  Oie  annual  buy 
forecast,  full  screening  procedures  shall 
be  immediately  initiated. 

(b)  Limited  screening  procedures 
cover  only  the  essential  points  of  data 
and  technical  evaluations  more 
completely  described  in  full  screening 
procedures  (see  S6-303).  Extensive  legal 
review  of  rights  or  technical  review  of 
data  is  not  required;  nor  is  back-up 
information  on  type  and  extent  of 
qualification  testing,  quality  control 
procedures  and  master  tooling  required. 
A  sununary  flow  chart  of  the  limited 
screening  decision  steps  is  provided  at 
Exhibit  III. 

(c)  The  limited  screening  decision 
steps  are  followed  sequentially  if  the 
answer  to  the  question  in  each  step  is 
affirmative.  If  any  step  is  answered  in 
the  negative,  proceed  direcUy  to  Step  10. 

(1)  Step  1.  Assemble  all  available  data 
and  establish  a  file  for  each  part.  Collect 
identification  data,  relevant  data 


obtained  from  industry,  contracting  and 
technical  history  data  and  current  status 
of  the  part  (see  S6-303.1) 

(2)  Step  2.  Do  the  available  documents 
establish  full  Government  rights  to  use 
the  data  for  acquisition  purposes?  If  the 
Government's  rights  to  use  data  in  its 
possession  is  questionable,  resolution  of 
the  rights  must  continue  beyond  award 
of  the  immediate  buy. 

(3)  Step  3.  Is  the  data  package 
sufficient,  acciu-ate  and  legible?  If  the 
Government  does  not  have  in  its 
possession  sufficient,  accurate  or  legible 
data,  action  shall  be  promptiy  initiated 
to  resolve  the  deficiency  for  die  next 
buy. 

(4)  Step  4.  Is  the  design  of  the  part 
stable  over  the  anticipated  acquisition 
leadtime? 

(5)  Step  5.  Is  a  satisfactory  part  now 
being  produced? 

(6)  Step  A  Can  the  part  be  acquired 
from  a  new  source  without  prior 
qualification  testing  or  other  approval 
testing? 

(7)  Step  7.  Can  the  Government  or  a 
new  source  be  responsible  for  quality 
assurance? 

(8)  Step  8.  Can  the  part  be 
manufactured  without  master  or 
coordinated  tooling  or  other  special 
equipment;  if  no,  is  there  more  than  one 
source  which  has  the  tooling  or  special 
equipment? 

(9)  Step  ft  Assign  AMC  2.  Proceed  to 
Step  11. 

(10)  Step  10.  Assign  AMC  3. 4  or  5,  as 
appropriate. 

(11)  Step  11.  Establish  the  date  of  the 
next  review  (see  S6-104(c)  and  S8- 
203(b)). 

Part  4— Contractor's  Assistance 

S6-400    General. 

(a)  Contractor's  assistance  in 
screening  shall  be  requested  on  selected 
parts  only  after  consideration  of  the 
benefit  expected  from  the  contractor's 
technical  information  and  the  cost  to  the 
Government  of  obtaining  such 
assistance. 

(b)  Contractor's  assistance  shall  not 
be  requested  for  parts  covered  by 
Government/Industry  specifications, 
commercially  available  parts  or  parts 
for  which  data  is  already  available. 

(c)  Arrangements  entered  into  with 
contractor  to  obtain  technical 
information  shall  provide  that  (i) 
contractors  will  exert  their  best  effort  to 
make  impartial  technical  evaluations 
using  applicable  technical  data  and  the 
experience  of  competent  personnel,  and 
(ii)  no  costs  to  the  Government  will  be 
incurred  for  duplicate  screening  of  parts. 

S6-401    Contractor's  Technical 
Evaluation  Procedures. 


(a)  Contractor's  technical  evaluation 
for  the  screening  process  shall  be 
required  contractually  by  incorporating 
MIL-STD-789.  which  delineates  the 
contractor's  responsibilities  and 
procedures  and  prescribes  use  of  the 
contractor  Technical  Information 
Record,  DD  Form  1418,  and  the 
Technical  Data  Identification  Checklist. 
DD  1418-1,  a  copy  of  each  document 
listed  on  DD  Form  1418-1,  and  other 
substantive  data  that  was  used  in 
developing  the  contractor's 
recommendations. 

(b)  When  MIL-STI>-789  is 
incorporated  in  a  contract  the  Contract 
Data  Requirements  List  DD  Form  1423, 
shall  specify  the  requirement  for  the 
submission  of  DD  Form  1418  and  DD 
Form  1418-1  in  accordance  with  MIL- 
STD-789. 

Part  5— Reporting  System 

S6-500    General.  This  part  prescribes 
reports  regarding  the  breakout  program 
which  cannot  be  obtained  bom  other 
sources.  These  reports  are  used  to 
evaluate  the  effectiveness  of  breakout 
programs,  establish  a  baseline  for  all 
spare  part  acquisitions,  and  identify 
trends  in  spare  parts  acquisition. 

S6-501    Reports. 

(a)  ^mre  Parts  Breakout  Screening 
Report  (RCS  DD  P&L(Q&SA)  714A).  This 
is  a  cumulative  semi-annual  report 
reflecting  the  accomplishments  of  die 
breakout  program.  The  report  describes 
the  results  of  full  and  limited  screening 
for  provisioning  and  repleiushment  parts 
by  number  of  different  NSNs  for  each 
AMC.  Each  DoD  Component  shall  also 
maintain  actual  cost  data  attributable  to 
the  Spare  Parts  Breakout  Program  which 
shall  be  forwarded  on  this  report  semi- 
aimually. 

(b)  Spare  Parts  Acquisition  Report 
(RCS  DD  P&UQ&SA)  714B).  This  is  a 
cumulative  semi-annual  report  for  all 
purchases  made  of  spare  parts  during 
the  current  fiscal  year.  This  report 
describes  the  number  and  extended 
dollar  value  of  different  NSNs 
purchased  for  each  AMC.  Each  DoD 
Component  shall  also  maintain  actual 
savings  (or  cost  avoidance)  data 
attributable  to  the  Spare  Parts  Breakout 
Program  which  shall  be  forwarded  on 
this  report  semi-annually.  Because  of 
extraneous  factors  such  as  procurement 
leadtimes  and  changes  in  spare  parts 
requirements,  this  report  will  not  always 
reflect  the  acquisition  of  the  parts 
screened  during  a  reporting  period 
(contained  on  the  Spare  Parts  Breakout 
Screening  Report).  Also,  it  will  not  show 
in  all  instances  how  the  part  was 
actually  procured.  This  report  is 
intended  to  be  an  indication  of  the 
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success  of  the  breakout  program,  and 
designed  to  show  trends  in  the  coding 
and  data  available  to  buyers  in  the 
procurement  package. 
S6-502    Reporting  Procedures. 

(a)  Each  Department  shall  maintain 
and  forward  semi-annual  reports.  The 
second  semi-annual  report  in  a  Rscal 
year  shall  reflect  cumulative  totals  for 
the  current  Hscal  year  using  the 
attached  formats  (see  Exhibits  IV  and 
V). 

(b)  The  reports  will  be  due  no  later 
than  45  days  after  the  end  of  each  period 
designated. 

(c)  Submissions  will  be  made  to  the 
Assistance  Secretary  of  Defense 
(Production  and  Logistics),  Attention: 
Deputy  Assistant  Secretary  for  Logistics. 

S6-503    Corrections  and  Revisions. 
Corrections  and  revisions  to  the  mid- 
year report  shall  be  contained  in  the 
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year-end  report.  Corrections  and 
revisions  to  the  year-end  report  shall  be 
submitted  within  30  days  after  the  due 
date  of  the  report. 

S6-504    Reporting  Instructions. 

(a)  Spare  Parts  Breakout  Screening 
Report.  Using  the  attached  format, 
Exhibit  IV.  provide  the  following: 

(1)  Enter  reporting  activity  name, 
fiscal  year  and  period  ending. 

(2)  For  each  AMC/AMSC  listed,  enter 
the  number  of  different  NSNs  for  which 
screening  was  completed  during  the 
period.  Show  zeros  where  applicable. 
This  should  be  done  for  both  full  and 
limited  screening. 

(3)  Report  the  total  costs  of  the 
breakout  program  incurred  for  the 
period.  Although  this  will  be  primarily 
labor  costs,  it  should  also  include 
appropriate  prorated  costs  of  ADP 


services,  office  overhead,  data  retrieval 
service  costs,  etc.  (see  S6-303.5]. 

(b)  Spare  Parts  Acquisition  Report. 
Using  the  attached  format.  Exhibit  V, 
provide  the  following: 

(1)  Enter  reporting  activity  name, 
fiscal  year  and  period  ending. 

(2)  For  each  AMC/AMSC  listed,  enter 
the  number  of  different  NSNs  purchased 
during  the  current  fiscal  year  and  their 
extended  dollar  value. 

(3)  Report  the  actual  breakout 
program  savings  or  cost  avoidances  as 
measured  by  completed  procurements 
(not  anticipated  procurements).  Price 
differentials  should  be  measured  on 
each  procurement  where  a  breakout 
action  has  taken  place.  They  should 
equal  the  difference  between  the 
previous  contract  unit  price  and  the 
current  contract  unit  price,  times  the 
number  of  units  purchased. 


Valid  AMC/AMSC  Combinations 

AMSC 

AMC 

0 

1 

2 

3 

4 

5 

A _ 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

• 

X 
X 
X 
X 
X 
X 
X 
X 

•  ••x  ••••••><  ••••••< 

B 

> 

C 

D 

G 

H 

X 

K 

L 

M 

N 

O 

P 

Q 

R 

9 

S 

T „ 

U 

V „_ 

z 

• 

Exhibit  II— Full  Screening  Decision 
Process  Summary  Flow  Charts 

This  flow  chart  cannot  be  printed 
because  of  its  size.  The  exhibit  may  be 


obtained  from  Mr.  Charles  W.  Lloyd  (see 
the  Addresses  section  of  the  preamble). 

MLUNQ  COOC  M10-01-II 
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Spare  Parts  Breakout  Screening  Report 

Reporting  Activity Fiscal  Year Period  Endin9_ 


amc/amsc 

Number  o«  NSNs 

Limited  screening 

PuM  screening 

Total  screening 

•1  GOnly 

1 

\ 

"2  G  Only 

2 

-•- 

3 

« 

4 

- 

5       • 

Total 

•Excluded  from  AMC  1  data. 
'Excluded  from  AMC  2  data. 
SPARE  PARTS  BREAKOUT  PROGRAM  COSTS  $^ 


Spare  Parts  Acquisition  Report 

Reporting  Activity Fiscal  Year Period  Ending, 


AMC/ 

Purchases  made 

AMSC 

Number  of  NSNs 

Extended  dollar  value 

•  1  GOnly 

1 

••2G 
Only 

2 

3 

4 

i. 

5 

Total 

■ 

•Excluded  from  AMC  1  data. 
•Excluded  from  AMC  2  data. 
SPARE  PARTS  BREAKOUT  PROGRAM  SAVINGS  OR  COSTS  AVOIDANCES  $_ 


(FR  Doc.  88-16053  Filed  7-18-88;  8:45  am) 

BIIXHtO  COOC  3S10-01-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
[ERA  Docket  No.  8S-16-NG] 

IGI  Resources.  Inc.;  Order  Extending 
Blanket  Authorization  To  Import 
Natural  Gas  From  Canada 

AQENCy:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  order  extending 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Economic  Regulatory 


Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  extending  IGI 
Resources,  Inc.'s  (IGI),  existing  blanket 
authorization  to  import  natural  gas  from 
Canada.  The  order  issued  in  ERA 
Docket  No.  88-16-NG  authorizes  IGI  to 
import  up  to  100  Bcf  over  an  additional 
two-year  period  until  August  1, 1990,  for 
sale  in  the  domestic  spot  market. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


Issued  in  Washington.  DC.  July  13, 1988. 
Constance  L  Buckley, 

Acting  Director.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
(FR  Doc.  88-16234  Filed  7-18-88;  8:45  am) 

BIUJNO  COOC  e4«0-01-M 


Federal  Energy  Regulatory 
Commission 

[Protect  Nos.  18-001  tt  al.] 

Idaho  Power  Co.  et  al.;  Intent  To 
Prepare  a  Supplement  to  a  Draft 
Environmental  Impact  Statement  and 
To  Hold  Public  Meetings 

fuly  15, 1988. 

Four  applications  have  been  filed  for 
licenses  for  hydropower  projects  located 
on  the  Upper  Snake  River  in  Cassia, 
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Jerome,  Minidoka,  and  Twin  Falls 
Counties,  Idaho.  These  projects  are  the 
Twin  Falls  Project  (FERC  No.  18),  the 
Milner  Project  (FERC  No.  2899).  the 
Auger  Falls  Project  (FERC  No.  4797),  and 
the  Star  Falls  Project  (FERC  No.  5797). 
The  Twin  Falls  Project  would  involve 
construction  of  a  new  powerhouse  at  the 
existing  project,  the  Milner  Project 
would  involve  modifications  to  existing 
facilities,  and  the  other  two  projects 
would  be  entirely  new  facilities. 

The  Commission  staff  has  previously 
determined  that  issuance  of  licenses  for 
the  proposed  hydroelectric  projects 
would  constitute  a  major  Federal  action 
signiHcantly  affecting  the  quality  of  the 
human  environment.  The  staff  therefore 
prepared  a  Draft  Environmental  Impact 
Statement  (EIS),  which  was  completed 
in  November  1987.  There  are  significant 
new  circumstances  and  information 
bearing  on  the  proposed  actions  and 
their  impacts.  In  order  to  address  this 
information,  the  Commission  staff 
intends  to  prepare  a  Supplement  to  the 
Draft  EIS  prior  to  issuing  a  Final  EIS. 
Further,  public  meetings  are  scheduled 
for  August  1988.  A  document  describing 
the  new  circumstances  and  new 
information  will  be  sent  to  all  recipients 
of  this  notice  prior  to  the  public 
meetings.  This  document  will  be 
discussed  during  the  public  meetings, 
and  these  meetings  will  also  provide  an 
opportunity  for  the  public  to  provide 
input  on  the  new  circumstances  and 
new  information. 

Public  Meetings 

Interested  agencies,  officials,  and 
members  of  the  public  are  invited  to 
express  their  views  about  the  projects  in 
these  public  meetings.  There  will  be  two 


public  meetings  held  on  August  18, 1988, 
at  the  Holiday  Inn  Convention  Center, 
1350  Blue  Lakes  Boulevard  North.  Twin 
Falls,  Idaho  83301.  The  first  meeting  will 
be  held  from  1:00  p.m.  to  4:00  p.m.;  the 
second  meeting  will  be  held  from  7:00 
p.m.  to  10:00  p.m.  The  public  meetings 
will  be  conducted  by  the  Commission's 
staff.  For  further  information,  contact 
Kathleen  Sherman  at  202-376-9527. 

At  the  public  meetings  persons  may 
give  their  statements  orally  or  in  writing. 
The  meetings  will  be  recorded  by  a 
stenographer,  and  all  statements  (oral 
and  written)  will  become  part  of  the 
public  meeting  record.  In  addition,  the 
public  meeting  record  will  remain  open 
until  October  1. 1988,  and  anyone  may 
submit  written  comments  until  that  time. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Acting  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
Norlh'Capitol  Street  NE.,  Washington, 
DC  20426,  and  should  clearly  show  the 
project  names  and  numbers  ['^.g.,  the 
Twin  Falls  Project,  FERC  No.  18-001;  the 
Milner  Project  FERC  No.  2899-003,  etc.) 
on  the  first  page. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  83-16219  Filed  7-18-88.  8:45  am) 

BILUNG  CODE  6717-01-M 


( Docket  No.  0164-676-000  et  aL] 

Mesa  Operating  Limited  Partnership  et 
al.;  Applications  for  Certificate, 
Abandonment  of  Service  and 
Amendment  of  Certificates ' 

July  15. 1988. 
Take  notice  that  each  of  the 


Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  July  28, 
1988,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  pretests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  al  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 


[Filing  Code:  A— Initial  service.  B— .Abandonment:  C— Amendment  to  add  acreage:  D— Amendment  fo  delete  acreage:  E— Total  succession;  F— Partial  succession] 


Docket  No.  and  date  filed 


CI64-676-000,  D,  6/23/88.. 


CI68-757-000,  0.  6/23/88.. 


CI76-73-002.  D.  6/28/88..-. 

0181-224-001,  0,  6/29/88 

CI88-499-000  (CI64-1314),  B,  6/22/88... 

CI88-500-000  (CI75-200).  B,  6/22/88 

CI08-501-000  (CI70-867).  B.  6/22/88 

CI88-504-000  (CI86-163-000),  B.  6/20/ 

88 
CI88-505-O00,  F,  6/24/88 


Applicant 


Mesa  Operating  Limited  Partnership,  P.O.  Box  2009, 
Amarillo,  TX  75221-2880. 

ARCO  Oil  and  Gas  Company,  Division  of  Atlantic 
Richfield  Company.  P.O.  Box  2819  Dallas,  TX 
75221. 

do „ 


Sun  Exploration  and  Production  Company.  P.O.  Box 

2880.  Dallas,  TX  75221. 
Enron  Oil  &  Gas  Company,  P.O.  Box  1 188,  Houston, 

TX  77251. 
do 


do.. 


TXO  Production  Corp..  First  City  Center,  1700  Pacif- 
ic Center,  Dallas.  TX  75201. 

Union  Pacific  Resources  Company,  P.O.  Box  7,  M.S. 
3202,  Fort  Worth,  TX  76101. 


Purchaser  and  location 


Northern  Natural  Gas  Company,  Division  of  Enron 
Corp.,  Mammoih  Creek  Field,  Lipscomb  Count, 
Texas. 

Panhandle  Eastern  Pipe  Line  Company.  Putnam 
Field,  Dev»ey  County,  Oklahoma. 

Transwestem    Pipeline    Company,    South    Empira 

Deep  Unit,  Eddy  County,  New  Mexico. 
Trunkline  Gas  Conopany.  Eugene  Island  BkDck  377, 

OffstK>re  Louisiana. 
Valley  Gas  Transmission  Inc ,  Sejita  Field,  Duval 

County,  Texas 
Valley  Gas  Transmission.  Inc.,  LaHuerta  Field,  Duval 

County,  Texas. 
CNG  Transmission  Corporation,  Collins  Settlemer*t 

District,  Lewis  County,  West  Virginia. 
ANR    Pipeline    Company,    Laveme    FieW,    Harper 

County,  Oklahoma. 
Tennessee  Gas  Pipeline  Company,  Stratton-Agua 

Dulce  Field,  Nueces  County,  Texas. 


Descripton 


(') 

(') 

(') 
("> 
(•) 
(') 
(•) 
(•) 

(10, 


'Thi(  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 
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[FMng  Code:  A— Initial  8«rv«c«;  B— Abandonment;  C— Amendment  to  add  acreage:  D— Amendment  lo  detole  acreage;  E— Total  auocession;  F— f'artial  succession] 


Docket  No.  and  date  med 

Purchaser  and  location 

CI88-506-000  (CI66-1267),  B.  6/27/88 

CI88-507-000  (CI66-129),  B,  6/27/88 

Conoco  Inc.,  P.O.  Box  2197.  Houston.  TX  77252 

Arkia  Energy  Resources,  a  division  of  Arfcia,  Inc., 

Danviile  Field,  Btenvitle  i  Jackson  Parishes.  Lou- 

isMna. 
El  Paso  Natural  Gas  Company  Basin  Dakota  Fiekl, 

San  Juan  County,  New  Mexk». 
NorttMvest   Pipeline   Corporation,   Blanco   (Pictured 

Cliffs)  Field,  Rio  Arriba  County,  New  Nexico. 
El  Paso  Natural  Gas  Company,  Gallegos  Canyon,  et 

al.,  San  Juan  County,  New  Mexico. 
El  Paso  Natural  Gas  Ckxnpany.  Vinegarone  FiekJ, 

Val  Verde  County,  Texas. 

CI88-508-000  (0178-655),  B.  6/27/88 

CI88-509-000  (CI65-1243),  B.  6/27/88 

do „...„ 

do 

(") 

CI88-51 0-000  (G-15300).  B.  6/28/88 

ARCO  Oil  and  Gas  Company,  Division  of  Atlantic 
Richfield  Company. 

(') 

■  WeH  was  plugged  and  abandor>ed.  Leases  1204,  1204-01  and  1204-02  were  released. 

'  Effective  12-5-73,  ARCO  assigned  its  interest  in  certain  acreage  to  Zoller  arwl  Danr>et)erg  Irx;. 

*  Effective  1-1-87,  ARCO  assigned  its  interest  in  certain  acreage  to  Hondo  CM  and  Gas  Oxnpany. 

*  Not  used. 

*  Lease  was  released  to  Minerals  Management  Service  on  9-21-06. 

*  Effective  3-1-76,  HNG  OU  Company  conveyed  all  of  its  interest  m  certain  acreage  to  Glen  A.  Martin,  and  since  Enron  is  the  successor  company  to  HNG,  Enron 
requests  ttiat  the  certificate  of  putiiic  cor>venience  and  necessity  issued  in  Docket  No.  CI64-1314  be  termnaled  arxl  HNG's  related  Rate  Sct>edule  Nos.  14  and  15  be 
cancelled. 

'  By  Assignment  dated  3-28-79,  HNG  assigned  all  of  its  interest  in  certain  acreage  to  Robert  Kijbe,  and  since  Enron  is  tf>e  successor  company  to  HNG.  Enron 
requests  that  the  certificate  of  publk:  convenience  and  necessity  issued  in  Docket  No.  CI75-200  be  terminated  and  HNG's  related  RaM  Schedule  No.  32  be 
cancelled. 

*  The  ftolSe  Scott  #  1  well,  the  onty  wen  covered  under  the  2-22-67,  contract  became  depletad  and  on  5-7-87,  was  phiggad. 

"By  Assignments  dated  12-30-87,  effective  1-6-88.  Fma  01  and  Chomcal  Oompony  and  Atnwka,  Ltd.,  conveyed  to  UPRC  100%  of  Fine's  and  Almaka's  right, 
and  interest  in  certain  oil  and  gas  leases  in  the  StraMon-Agua  Dutoa  Fwtd.  Nuacea  County.  Texas  dadicaled  under  the  contract  dated  1-11-41. 

■  ■  Conoco  has  no  remaring  leaaahoM  inlerast  subject  to  Rata  Schedute  Na  314. 

"Effective  12-1-87,  Sun  asaignad  its  interest  In  Propety  No.  865696.  Stale  E.  Gas  Com.   *1.  Loaae  No.  913510,  to  B  Paso  Production  CompMiy. 
"Effective  12-1-67.  Sun  assigned  its  interest  in  Property  No.  605976.  San  Juan  29-5.  Laosa  No.  914192,  to  El  Paso  Production  Company. 


title 


(FR  Doc.  88-16221  Filed  7-18-88: 845  am] 

BILUNO  CODE  (717-01-11 

[Dockvt  No.  RPM-44-OOe] 

El  Paso  Natural  Gas  Co.;  Motion  to 
Place  Tariff  Sheets  Into  Effect  and 
Compliance  Filing 

July  14, 1988. 

Take  notice  that  El  Paso  Natural  Gas 
Company  (El  Paso),  on  July  1. 1988, 
tendered  for  filing  a  motion  to  place  into 
effect  on  July  1, 1988  certain  tariff  sheets 
to  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  Original  Volume  No.  1-A, 
Third  Revised  Volume  No.  2  and 
Original  Volume  No.  2A,  and  the  rates 
and  modifications  set  forth  therein. 

El  Paso  states  that  on  December  31, 
1987,  it  filed  with  the  Commission  on 
Docket  No.  RP88-44-000,  among  other 
things,  a  notice  of  change  in  rates  and 
certain  tariff  provisions  for  natural  gas 
service  rendered  to  jurisdictional 
customers.  By  order  issued  January  29, 
1968  at  Docket  Nos.  RP88-44-000,  et  al.. 
the  Commission  conditionally  accepted 
certain  of  the  tariff  sheets  for  filing  and 
suspended  their  effectiveness  for  five  (5) 
months  to  become  effective  July  1, 1988, 
subject  to  refund.  Thereafter  by  orders 
issued  March  31, 1988  and  Jtuie  21, 1988 
the  Commission  rejected  compliance 
filings  made  by  El  Paso  responsive  to 
Commission  orders. 

On  June  1, 1988,  El  Paso  filed  at 
Docket  No.  RP88-44-004,  tariff  sheets  to 
reflect  certain  modiHcations  to  those 


rates  which  were  suspended  until  July  1, 
1988  at  Docket  No.  RP88-44-000.  Such 
rates  differ  from  the  rates  reflected  in 
the  revised  compliance  filing  of  May  6, 
1988  at  Docket  No.  RP88-44-003  in  that 
the  revised  compliance  rates  were 
adjusted  for  the  removal  of  take-or-pay 
buyout  and  buydown  costs,  an  increase 
in  throughput  quantity  and  certain  other 
adjustments.  By  order  issued  on  June  30, 
1988,  the  Commission  approved  certain 
of  the  tariff  sheets,  subject  to  refund  and 
conditioned  upon  El  Paso  filing  revised 
sheets  within  fifteen  (15)  days  of  the 
issuance  of  an  order  at  Docket  No. 
RP88-44-004  which  comply  with  the 
Commission's  January  29, 1988  order  in 
said  proceeding. 

El  Paso's  motion  placed  into  effect 
those  tariff  sheets  approved  by  the 
Commission's  June  30, 1988  order 
together  with  those  tariff  sheets  not 
subject  to  rejection  by  the  March  31, 
1988  and  June  21. 1988  orders. 
Additionally,  EI  Paso  requested  waivers 
as  may  be  appropriate.  El  Paso  states 
that  in  order  to  comply  with  the 
conditions  of  the  June  30, 1988  order.  El 
Paso  will  file  new  rates  on  or  before  July 
15, 1988,  which  El  Paso  moves  to  become 
effective  July  1. 1988. 

Copies  of  the  filing  were  served  upon 
each  person  designated  on  the  ofHcial 
service  list  compiled  by  the  Secretary  in 
Docket  No.  RP88-44-000.  and  otherwise, 
upon  all  interstate  pipeline  system 
customers  of  El  Paso  and  all  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.11  (1987)).  All  such  motions  or 
protests  shoiild  be  filed  on  or  before  July 
21. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CoahaU. 
Acting  Secretary. 

(FR  Doc.  88-16220  Filed  7-18-88;  8:45  am] 
MUJNO  COOC  •717-41-M 


(Docket  Na  RP«8-«3-00S] 

Nortttwest  Pipeline  Corp.;  Change  in 
FERC  Gas  Tariff 

July  15. 188& 

Take  notice  that  on  July  8. 1968. 
Northwest  Pipeline  Corporation 
("Northwest"),  in  compliance  with  the 
order  issued  by  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
on  June  22, 1988  in  Docket  No.  RP88-e3- 
000,  submitted  the  following  tariff  sheet 
to  be  a  part  of  its  FERC  Gas  Tariff. 
Northwest  requests  an  effective  date  of 
August  4. 1986. 


Original  Voiume  No.  1-A 
Third  Revised  Sl>eel  No.  415 

Northwest  states  the  purpose  of  this 
filing  is  to  revise  the  above-listed  tariff 
sheet  to  comply  with  the  conditions  set 
forth  in  the  Commission's  June  22  Order, 
requiring  Northwest  to  provide  that 
interruptible  transportation  customers 
are  required  to  tender  gas  within  15 
days,  rather  than  the  60  day  period 
provided  in  the  original  filing  in  this 
docket. 

A  copy  of  this  filing  is  being  served  on 
Northwest's  jurisdictional  customers 
and  affected  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  'Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  AH  such  motions  or 
protests  should  be  filed  on  or  before  July 
22, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  CaslieU, 
Acting  Secretary. 

[FR  Doc.  88-16222  Fded  7-18-88;  8:45  am] 
BIUJNG  COOE  (717-01-11 


ENVmONMENTAL  PROTECTION 
AGENCY 

[FR-341S-1] 

Agency  fnformatton  Collection 
Activities  Under  0MB  Review 


agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  is  available  to  the 
public  for  reveiw  and  comment.  The  ICR 
descrit>e8  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden;  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 

Carta  Levesque  at  EPA,  (202)  382-2740. 


SUPPLEMENTARY  INFORMATION: 

Office  of  Administration  Resources 
Management 

Title:  Acquisition  Solicitations  (RFP's 
and  IFB's).  (EPA  ICR  #1938). 

Abstract:  Full  and  open  competition  in 
the  ^A  procurement  process  is  required 
under  the  Federal  Acquisition 
Regulation  (FAR).  Request  for  Proposals 
(RFPs)  or  Invitations  for  Bids  (IFBs)  are 
used  by  the  Agency  to  solicit 
acquisitions.  Businesses  desiring  to  sell 
goods  of  services  to  EPA  submit 
proposals  or  bids,  depending  on  the 
specific  needs  of  the  solicitation. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  84.9  hours  per 
year  per  respondent.  This  estimate 
includes  the  time  for  reviewing 
instructions,  researching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  recollection  of 
information. 

Respondents:  Businesses. 

Estimated  No.  of  Respondents:  2,0^. 

Estimated  Total  Annual  Burden  on 
Businesses:  203,890  hours. 

Frequency  of  collection:  1  per  FRP  of 
IFB. 

Title:  Contractor  Cumulative  Claim 
and  Reconciliation  EPA  From  1900-10. 
(EPA  ICR  #0246). 

Abstract:  At  completion  of  "cost- 
reimbursement"  type  contracts,  all  costs 
invoiced  must  be  reconciled  as 
reimbursable  under  the  contract 
Contractors  must  complete  EPA  1900-10 
to  serve  as  a  basis  for  initiating  a  final 
audit  of  the  contract. 

Burden  Statement-  Public  reporting 
burden  for  this  coUeciton  of  information 
is  estimated  to  average  0.5  hours  per 
year  per  respondent.  This  estimate 
includes  the  time  to  review  instructions, 
researching  existing  data  sources, 
process/compile  data,  and  complete 
form  1900-ia 

Respondents:  EPA  contractors. 

Estimated  Number  of  Respondents: 
300. 

Estimated  of  Average  Response 
Frequency:  1  per  contracL 

Total  Estimated  Annual  Burden:  150 
hours.  Send  comments  regarding  these 
burden  estimates,  or  any  other  aspects 
of  these  coUecitons  of  information, 
including  suggestions  for  reducing  the 
burden,  to: 
Carta  Levesque,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM  223), 
401  M  Street  SW..  Washington,  DC 

20460 
and 
Nicolas  Garcia,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs.  726  Jachson  Place 


NW.,  Washington  DC  20503. 
Telephone  (202)  395-3084. 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  #1012;  PCB  Disposal 
Permitting  Regulations;  was  approved 
06/27/88;  OMB  #2070-0011;  expires  06/ 
30/91. 

EPA  ICR  #1246:  Reporting  and 
Recordkeeping  for  Asbestos  abatement 
Worker;  was  approved  06/27/88/: 
expires  06/30/91. 

EPA  ICR  #0234:  Laboratory 
Performance  Evaluation  of  Water  and 
Waste  Laboratories:  was  approved  06/ 
28/88:  expires  06/30/91. 
Paul  Lapsley. 

Acting  Director,  Information  and  Regulatory 
Systems  Division. 
(FR  Doc.  88-16193  Filed  7-18-88:  &45  am] 

BILUNG  COOE  (S60-S0-M 


[OPTS-59261B;  FRL-341S-9] 

Certain  Chemicals  Approval  of  a  Test 
Martceting  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  imder 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-88-14.  The  test  marketing 
conditions  are  described  below. 

EFFECTIVE  DATE:  July  6. 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Cronin,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Room  E-611, 401  M  Street  SW.. 
Washington.  DC  20460  (202-382-3769). 
SUPPLEMENTARY  INFORMATION:  Section 

5(h)(1)  of  TSCA  authorizes  E^A  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
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marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-88-14. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use.  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-88-14.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  that  approved  in  the  TME. 
In  addition,  the  applicant  shall  maintain 
the  following  records  until  five  years 
after  the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments  to 
each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

T-88-14 

Date  of  Receipt:  May  23, 1988. 
Notice  of  Receipt:  June  13. 1988  (53  FR 
22044). 

Applicant:  Confidential. 

Chemical:  (G)  Acid  ester. 

Use:  (G)  Dispersive  use. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  Eighteen 
months,  commencing  on  first  day  of 
manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 


Dated:  July  6. 198& 
Wendy  aeland-Hamnelt 
Deputy  Director.  Chemical  Control  Division, 
Office  of  Toxic  Sulxtances. 
(FR  Doc.  88-16186  Filed  7-18-88: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnatlon  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

July  12, 1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  657-3800.  2100  M  Street 
NW..  Suite  140.  Washington.  DC  20037. 
For  further  information  on  these 
submissions  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  Eyvette 
Flynn.  Office  of  Management  and 
Budget,  Room  3235  NEOB.  Washington. 
DC  20503.  (202)  395-3785. 
OMB  Number:  3060-0343 
Title:  47  CFR  25.391— Qualifications  of 
Domestic  Satellite  Space  Station 
Licensees 
Action:  Extension 
Respondents:  Businesses 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  25 

Responses:  25,000  Hours 
Needs  and  Uses:  To  enable  the 
Commission  to  determine  whether 
domestic  fixed-satellite  space  station 
applicants  are  financially,  technically, 
and  legally  qualified  to  construct, 
launch,  and  operate  their  proposed 
systems  and  have  a  justified  need  for 
additional  satellites,  applicants  are 
required  to  submit  certain 
documentation. 
OMB  Number  3060-0339 
Title:  Section  78.11.  Permissible  Service 
Action:  Extension 
Respondents:  Businesses  (including 

small  businesses) 
Frequency  of  Response:  On  occasion  . 
Estimated  Annual  Burden:  190 
Responses.  47  Hours;  1,895 
Recordkeepers,  947  Hours;  994  Total 
Hours 
Needs  and  Uses:  Records  kept  by  cable 
television  relay  service  licensees  in 


accordance  with  section  78.11  are 
used  by  FCC  staff  to  ensure  that 
contributions  to  capital  and  operating 
expenses  are  accepted  only  on  a  cost- 
sharing,  nonprofit  basis.  Notifications 
filed  with  the  FCC  are  used  to  provide 
information  regarding  alleged 
interference.  . 

OMB  Number:  3060-0341 

Title:  Section  73.1680.  Emergency 
Antennas 

Action:  Extension 

Respondents:  Businesses  (including 
small  businesses)  and  nonprofit 
institutions 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  119 
Responses;  119  Hours 

Needs  and  Uses:  Within  24  hours  of 
commencement  of  use  of  an 
emergency  antenna,  a  licensee  of  an 
AM,  FM.  or  TV  station  must  submit  an 
informal  request  to  the  FCC  to 
continue  operation  with  the 
emergency  antenna.  This  information 
is  used  by  FCC  staff  to  ensure  that 
interference  is  not  caused  to  other 
stations. 

Federal  Communications  Commission. 

H.  Walker  Feaster  III, 

Acting  Secretary. 

[FR  Doc.  88-16185  Filed  7-18-88;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Office  of  Training 

Board  of  Visitors  for  the  Emergency 
Management  Institute;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  (BOV)  for  the 
Emergency  Management  Institute  (EMI). 

Dates  of  Meeting:  )uly  31. 1988  to  August  3. 
1988. 

Place:  Federal  Emergency  Management 
Agency,  National  Emergency  Training  Center, 
Emergency  Management  Institute, 
Conference  Room,  Building  N,  Emmitsburg, 
MD  21727. 

Time:  July  31—7:00  p.m.  to  9:00  p.m.;  August 
1 — 8:30  a.m.  to  5:00  p.m.;  August  2 — 8:30  a.m. 
to  5:00  p.m.;  August  3 — 8:30  a.m.  to  Agenda 
Completion. 

Proposed  Agenda:  Welcome/orientation 
for  3  new  members;  follow-up  on  action  items 
from  April  meeting. 

The  meeting  will  be  open  to  the  public  with 
approximately  ten  seats  available  on  a  first- 
come,  first-serve  basis.  Members  of  the 
general  public  who  plan  to  attend  the  meeting 
should  contact  the  OfPice  of  the 
Superintendent.  Emergency  Management 
Institute,  Office  of  Training.  16825  South 


Seton  Avenue.  Emmitsburg,  Maryland  21727, 
(telephone  number,  301-447-1251),  on  or 
before  |uly  20, 1968. 

Minutes  of  (he  meeting  will  be  prepared  by 
the  Board  and  will  be  available  for  public 
viewing  in  the  Director's  Office.  Office  of 
Training.  Federal  Emergency  Management 
Agency,  Building  N,  National  Emergency 
Training  Center.  Emmitsburg,  MD  21727. 
Copies  of  the  minutes  will  be  available  upon 
request  30  days  after  the  meeting. 
WiUum  Neville. 
Acting  Director,  Office  of  Training. 

Dated:  July  13. 1988. 
[FR  Doc.  88-16157  Filed  7-18-88;  8:45  amj 

WLUNG  CODE  •71t-21-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
(No.  AC-727:  FHLBB  No.  2976] 

FrankBn  First  Federal  Savings  &  Loan 
Association  of  Wilkes-Barre,  Wilkes- 
Barre,  PA,  Final  Action  Approval  of 
Conversion  Application 

Date:  July  13. 198& 

Notice  is  hereby  given  that  on  July  8, 
1988,  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Frariklin  First  Federal  Savings  and  Loan 
Association  of  Wilkes-Barre,  Wilkes- 
Barre,  Pennsylvania  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board,  1700  G  Street  NW., 
Washington.  DC  20552.  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Pittsburgh.  One 
Riverfront  Center.  20  Stanvix  Street. 
Pittsburgh.  Pennsylvania  15222-4893. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Wasliington, 
Assistant  Secretary. 
[FR  Doc.  88-16201  Filed  7-18-88;  8:45  am) 

BIUJNQ  CODE  •720-01-M 


[No.  AC-726;  FHLBB  No.  31961 

Tho  Long  Island  City  Savings  A  Loan 
Association,  Long  Island  City,  NY; 
Final  Action  Approval  of  Conversion 
Application 

Date:  July  8, 1988. 

Notice  is  hereby  given  that  on  July  1. 
1988.  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
The  Long  Island  City  Savings  and  Loan 
Association,  Long  Island  City,  New 


York,  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW..  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  New 
York.  One  World  Trade  Center.  Floor 
103.  New  York,  New  York  10048. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washingtoo, 
Assistant  Secretary. 
[FR  Doc.  88-16202  Filed  7-18-88;  8:45  am] 

BIUJNO  CODE  6720-02-M 


[NaAC-7281 

Robert  Treat  Savings  &  Loan 
Association  of  Newaric,  Newark,  NJ; 
Final  Action  Approval  of  Conversion 
Application 

Date:  [uly  14. 1988. 

Notice  is  hereby  given  that  on  June  30, 
1988,  the  Office  of  General  Counsel  and 
the  Office  of  Regulatory  Policy, 
Oversight  and  Supervision,  ("ORPOS") 
or  their  respective  designees,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Robert 
Treat  Savings  and  Loan  Association  of 
Newark.  Newark,  New  Jersey  ("Robert 
Treat"),  for  permission  to  convert  to  the 
stock  form  of  organization  pursuant  to  a 
voluntary  supervisory  conversion  and 
the  Office  of  District  Banks,  with  the 
concurrence  of  ORPOS  and  the  Office  of 
General  Counsel  approved  the 
application  for  Robert  Treat  to  merge 
into  AmeriFederal  Savings  Bank, 
Lawrenceville.  New  Jersey. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 
Assistant  Secretary. 

[FR  Doa  6&-16203  Filed  7-18-88;  8:45  am] 
BttjJNa  cooE  sTse-ei-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
follovnng  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 


appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004006-008. 

Title:  Port  of  Oakland  Terminal 
Agreement. 

Parties:  \ 

Port  of  Oakland 

Marine  Terminals  Corporation  (MTC) 

Synopsis:  The  agreement  provides  for 
direct  payment  of  tariff  charges  to  the 
Port  by  all  users  of  the  assigned 
premises  and  for  Port  payment  to  MTC 
of  its  compensation  under  the  basic 
agreement. 

Agreement  No.:  224-200139. 

Title:  Port  of  New  York  and  New 
Jersey  Terminal  Agreement. 

Parties: 

Port  Authority  of  New  York  and  New 
Jersey  (Port  Authority) 

Sea-Terminals.  Inc.  (ST) 

Synopsis:  The  proposed  agreement 
provides  for  ST's  use  of  the  Port 
Authority's  Howland  Hook  Marine 
Terminal  for  loading  and  unloading 
cargoes,  storage  of  cargo,  cargo- 
containers  and  equipment,  and  parking 
of  motor  vehicles. 

Agreement  No.:  224-010642-004. 

Title:  Port  of  Oakland  Terminal 
Agreement. 

Parties: 

Port  of  Oakland 

Stevedoring  Services  of  America 
(SSA) 

Synopsis:  The  agreement  provides  for 
direct  payment  of  tariff  charges  to  the 
Port  by  all  users  of  the  assigned 
premises  and  for  the  Port  payment  to 
SSA  of  its  compensation  under  the  basic 
agreement. 

Agreement  No.:  224-004067-005. 

Title:  Port  of  Oakland  Terminal 
Agreement. 

Parties: 

Port  of  Oakland 

Stevedoring  Services  of  America 

Synopsis:  The  agreement  provides  for 
(1)  direct  payment  to  the  Port  by  all 
users  of  the  assigned  premises  of  tariff 
charges  applicable  to  such  use  and  (2) 
Port  payment  to  SSA  of  its 
compensation  under  the  Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 
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Dated:  July  13. 1988. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  88-16123  Filed  7-18-88;  8:45  am] 

ntXim  CODE  (TW-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Availability  of  Draft  Environmental 
Impact  Statement  for  ttie  Proposed 
Federal  Building  In  Downtown 
Chicago,  IL 

luly  15. 1088. 

The  General  Services  Administration 
(GSA)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  proposed  construction  of  a 
600,000  occupiable  square  foot  Federal 
Building  in  downtown  Chicago.  The 
limits  of  the  geographical  area  under 
consideration  for  the  building  are 
bounded  to  the  north  and  west  by  the 
Chicago  River,  to  the  east  by  Lake 
Michigan,  and  to  the  south  by  Congress 
Parkway. 

The  proposed  Federal  Building  will 
house  the  regional  headquarters  of 
various  Federal  agencies.  The  principal 
utilization  of  the  facility  will  be  for 
administrative  and  management 
functions;  minimal  public  service 
functions  are  anticipated.  Sixty  parking 
spaces  reserved  for  Government  use  will 
also  be  incorporated  into  the  structure. 

The  building  will  be  acquired  through 
a  lease  finance  mechanism  which  will 
place  the  property  in  private  ownership 
for  as  long  as  thirty  years.  GSA  intends 
to  award  a  lease  contract  to  a  developer 
by  the  Fall  of  1988.  Offerors  will 
identify,  propose,  and  acquire  the  site, 
as  well  as  suggest  their  own  design  for 
the  building.  Occupation  of  the 
completed  facility  is  projected  for  mid- 
1991. 

Copies  of  the  Draft  Environmental 
Impact  Statement  are  available  from: 
Matthew  A.  Kling,  Planner,  Planning 
Staff-5PL.  230  South  Dearborn  Street, 
Rm.  3618,  Chicago,  Illinois  60604,  (312) 
353-5610. 

The  Council  on  Environmental  Quality 
regulations  provide  for  a  80  day  review 
period;  comments  can  be  directed  to  the 
person  above. 

Richard  G.  Austin  and  Kenneth  ].  Kalshew, 
Acting  Regional  Administrator 
(FR  Doc.  88-16172  Filed  7-18-88;  8:45  am) 
nUHM  CODE  6S20-BR-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

National  institute  for  Occupational 
Safety  and  Healttt 

Grants  for  Education  Programs  in 
Occupational  Safety  and  Heaitti; 
Availability  of  Funds  for  Fiscal  Year 
1988 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC),  announces  the  availability  of 
funds  in  Fiscal  Year  1988  for  training 
grants  in  occupational  safety  and  health 
as  authorized  by  section  21(a)(l]  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  670(a)(1)).  Regulations 
applicable  to  this  program  are  in  Part  86, 
"Grants  for  Education  Programs  in 
Occupational  Safety  and  Health,"  of 
Title  42.  Code  of  Federal  Regulations  (42 
CFR  Part  86).  The  objective  of  this  grant 
program  is  to  award  funds  to  eligible 
institutions  or  agencies  to  pay  part  or  all 
of  the  costs  of  the  combination  of  long- 
term  and  short-term  training  activities  in 
occupational  safety  and  health. 

Fund  in  the  total  amount  of  $9,880,000 
will  be  available  in  Fiscal  Year  1988. 
Approximately  $8,600,000  of  the  total 
funds  available  will  be  utilized  as 
follows: 

1.  To  award  approximately  14  new, 
renewal  and  continuation  Educational 
Resource  Center  (ERC)  training  grants 
ranging  from  approximately  $^,000  to 
$700,000  with  the  average  award  being 
approximately  $500,000  (Program 
Announcement  51  FR  32963,  September 
17, 1986); 

2.  To  award  approximately  25  new, 
renewal  or  continuation  long-term 
training  grants  ranging  from 
approximately  $10,000  to  $200,000  with 
the  average  award  being  $50,000  to 
support  academic  programs  in  the  fields 
of  industrial  hygiene,  occupational 
health  nursing,  occupational/industrial 
medicine,  and  occupational  safety 
(Program  Announcement  52  FR  3172, 
February  2. 1987);  and 

3.  To  conduct  the  peer  review  and 
evaluations  of  all  new,  competing 
renewal  and  supplemental  applications 
received. 

Awards  will  be  made  for  a  1-  to  5-year 
project  period  with  an  annual  budget 
period. 

In  addition.  $1,100,000  of  the  total 
funds  available  will  be  awarded  to 
Educational  Resource  Centers  to  support 
research  training  programs.  The 
research  training  initiative  was 
described  in  the  ERC  Program 
Announcement  published  in  the  Federal 


Register  on  September  17, 1986  (51  FR 
32963).  Program  support  is  available  for 
faculty,  staff,  student  support,  and  other 
resources  to  train  teachers  and 
researchers  in  the  various  occupational 
safety  and  health  disciplines. 

Approximately  $180,000  of  the  total 
funds  available  will  be  awarded  to 
Educational  Resource  Centers  to  support 
the  development  and  presentation  of 
continuing  education  and  short  courses 
for  professionals  engaged  in  the 
management  of  hazardous  substances. 
These  funds  were  provided  to  NIOSH 
through  an  Interagency  Agreement  with 
the  National  Institute  for  Environmental 
Health  Sciences  as  authorized  by 
section  209(b)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986  (100  Stat.  1708-1710). 
The  hazardous  substance  training  funds 
are  being  used  to  supplement  previous 
hazardous  substance  continuing 
education  grant  support  provided  to  the 
ERC's  in  FY  1984  and  1985  under  the 
authority  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980.  The  ERC  continuing 
education  program  was  described  in  the 
Federal  Register  on  September  17, 1986 
(51  FR  32963).  Program  support  is 
available  for  faculty,  staff,  and  other 
resources  to  provide  occupational  safety 
and  health  training  to  practicing 
professionals  in  State  and  local  health 
and  environmental  agencies  and  other 
professional  personnel  engaged  in  the 
evaluation,  management,  and  handling 
of  hazardous  substances.  The  policies 
regarding  project  periods  also  apply  to 
these  activities.  It  is  anticipated  that  the 
total  funds  available  for  awards  for  this 
program  in  the  future  will  be 
approximately  as  follows:  FY  1989 — 
$250,000:  FY  1990— $950,000;  FY  1991— 
$1,100,000. 

Eligible  Applicants 

Any  public  or  private  educational  or 
training  agency  or  institution  located  in 
a  State  is  eligible  to  apply  for  a  grant. 

Appllcadon  Procedures 

Application  forms  for  new,  competing 
renewal,  or  supplemental  applications 
may  be  obtained  from:  Centers  for 
Disease  Control,  Procurement  and 
Grants  OfHce,  255  East  Paces  Ferry 
Road,  NE.,  Room  321,  Atlanta,  GA  30305. 

The  original  and  six  (6]  copies  of  new. 
competing,  renewal,  or  supplemental 
applications  should  be  submitted  to: 
Division  of  Research  Grants,  National 
Institutes  of  Health,  Westwood  Building. 
5333  Westbard  Avenue,  Bethesda,  MD 
20816. 
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These  applications  should  be  clearly 
identified  as  an  application  for  an 
Occupational  Safety  and  Health  Long- 
Term  Training  Project  Grant.  The 
submission  schedule  is  as  follows: 

New/Renewal  6r  Supplemental  Receipt 
Dates 

October  1 
February  1 
Junel 

Applications  not  received  by  a 
designated  receipt  date  will  be  held  for 
review  in  the  next  cycle. 

An  original  and  two  (2)  copies  of  non- 
competing  continuation  applications 
should  be  submitted  to:  Centers  for 
Disease  Control,  Procurement  and 
Grants  Office,  255  East  Paces  Ferry 
Road.  NE.,  Room  321,  Atlanta.  GA  30305. 

Review  Procedures 

In  reviewing  long-term  training  grant 
applications,  consideration  will  be  given 
to: 

1.  The  need  for  training  in  the  program 
area  outlined  by  the  application. 

2.  The  potential  contribution  of  the 
project  toward  meeting  the  needs  for 
graduate  or  specialized  training  in 
occupational  safety  and  health. 

3.  Methods  proposed  to  evaluate 
effectiveness  of  the  training. 

4.  The  degree  of  institutional 
commitment:  Is  grant  support  necessary 
for  program  initiation  or  continuation? 
Will  support  gradually  be  assumed?  Is 
there  related  instruction  that  will  go  on 
with  or  without  the  grant? 

5.  The  competence,  experience, 
training,  time  commitment  to  the 
program  and  availability  of  faculty  to 
advise  students. 

6.  Advisory  Committee  (if 
established):  Membership,  industries 
and  labor  groups  represented;  how  often 
they  meet;  whom  they  advise,  role  in 
designing  curriculum  and  establishing 
program  need. 

In  reviewing  ERC  grant  applications, 
consideration  will  be  given  to: 

1.  Evidence  of  a  needs  assessment 
directed  to  the  overall  contribution  of 
the  training  program  toward  meeting  the 
job  market,  especially  with  the 
applicant's  region,  for  qualified 
personnel  to  carry  out  the  purposes  of 
the  Occupational  Safety  and  Health  Act 
of  1970. 

2.  Evidence  of  a  plan  to  satisfy  the 
regional  needs  for  training  in  the  areas 
outlined  by  the  application,  including 
projected  enrollment.  The  need  for 
supporting  students  in  allied  disciplines 
must  be  speciflcally  justified  in  terms  of 
user  community  requirements. 

3.  The  extent  to  which  arrangements 
for  day-to-day  management,  allocation 
of  funds  and  cooperative  arrangements 


are  designed  to  effectively  achieve 
Characteristics  of  an  Educational 
Resource  Center. 

4.  Methods  in  use  or  proposed  for 
evaluating  the  effectiveness  of  training 
and  services  including  the  use  of 
placement  services  and  feedback 
mechanisms  from  graduates  as  well  as 
employers,  and  critiques  from 
continuing  education  courses. 

5.  The  competence,  experience  and 
training  of  the  Center  Director,  the 
Deputy  Center  Director,  the  Program 
Directors  and  of  other  professional  staff 
in  relation  to  the  type  and  scope  of 
training  and  education  involved. 

6.  Institutional  commitment  to  Center 
goals. 

7.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  federal 
grants,  support  from  states  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endovments, 
chairs,  and  gifts. 

Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Terry  Maricle,  Grants  Management 
Specialist,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control,  255 
East  Paces  Ferry  Road.  NE..  Room  321, 
Atlanta,  Georgia  30305.  telephone  (404) 
842-6511. 

Technical  assistance  may  be  obtained 
from  John  T.  Talty.  Chief.  Educational 
Resource  Development  Branch.  Division 
of  Training  and  Manpower 
Development,  National  Institute  for 
Occupational  Safety  and  Health.  CDC. 
4676  Columbia  Parkway.  Cincinnati. 
Ohio  45226,  telephone  (513)  533-8241. 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

(This  program  is  described  in  the  Catalog  of 
Federal  Domestic  Assistance  Program  No. 
13.263.  Occupational  Safety  and  Health 
Training  Grants.) 

Dated:  )uly  11, 1988. 
Lany  W.  Sparks. 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health. 
[FR  Doc.  88-16176  Filed  7-18-88: 8:45  amj 

SILUNa  CODE  41M-1S-M 


Food  and  Drug  Administration 

(Docket  No.  79P-0031] 

Approved  Variance  For  Infrared 
Illuminator.  Availability 

AOGNCV:  Food  and  Drug  Administration. 


ACTION:  Notice  of  availability. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  an  extension  of  a  variance  from  the 
performance  standard  for  laser  products 
has  been  approved  by  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  for  infrared  illuminators 
manufactured  by  STC  Defense  Systems. 
The  product  is  designed  to  illuminate 
with  invisible  infrared  radiation  a  dark 
field  of  view  in  order  that  it  can  be 
viewed  with  night  vision  equipment.  The 
infrared  illuminator  is  designed  for 
covert  operations  by  governmental, 
military,  and  law  enforcement  agencies. 

DATES:  The  extension  of  the  variance 
became  effective  April  13, 1988,  and 
ends  December  30, 1993. 

ADDRESS:  The  application  and  all 
correspondence  on  the  application  have 
been  placed  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20B57. 

FOR  RIRTHER  INFORMATION  CONTACf: 

Sally  Friedman,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
RockvUle.  MD  20857.  301-443-4874. 

SUPPtEMENTARV  INFORMATION:  Under  21 
CFR  10ia4  of  the  regulations  governing 
establishment  of  performance  standards 
under  section  358  of  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968  (42  U.S.C.  263f),  FDA  has  granted 
STC  Defense  Systems,  Brixham  Rd.. 
Paignton.  Devon  IX^  7BE,  England,  an 
extension  of  a  variance  from  the 
performance  standard  for  laser  products 
(21  CFR  1040.10  and  1040.11)  for  the 
Infrared  Illuminator  Models  RT4A. 
RT5A,  LM05,  and  LMIO. 

The  original  variance  for  these 
products  was  granted  to  the  ITT 
Components  Group  and  later  transferred 
to  STC  Defense  Systems.  In  addition, 
the  variance  is  approved  for  the  Infrared 
Illuminator  Model  LM18  under  the  same 
conditions.  Specifically,  the 
requirements  of  the  laser  products 
standard  for  which  the  variance  was 
granted  are  the  performance  features  of 
a  remote  interlock  connector  (21  CFR 
1040.10(f)(3));  key  contit)l  (21  CFR 
1040.10(f)(4));  and  emission  indicator  (21 
CFR  1040.10(f)(5)(ii)). 

Under  the  terms  of  the  variance,  the 
product  will  not  incorporate  a  remote 
interlock  connector,  key  control,  or 
emission  delay,  although  an  alternate 
means  (removable  battery  pack  or 
normally-off  power  switches)  shall  be 
employed  in  place  of  the  key  control. 
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Therefore,  on  April  13, 1988,  the 
requested  extension  of  the  variance  was 
approved  by  a  letter  to  the  manufacturer 
from  the  Deputy  Director  of  CDRH. 

So  that  the  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer,  the  product  shall  bear 
on  the  certification  label  required  by  21 
CFR  1010.2(a)  a  variance  number,  which 
is  the  FDA  docket  number  appearing  in 
the  heading  of  this  notice,  and  the 
effective  date  of  the  variance. 

In  accordance  with  §  1010.4,  the 
application  and  all  correspondence  on 
the  application  have  been  placed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  358,  82  Stat.  1177-1179 
(42  U.S.C.  263f))  and  under  authority 
delegated  to  the  Conmiissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.86). 

Dated:  July  11, 1988. 
lohn  C  Villforth. 

Director,  Center  for  Devices  and  Radiological 

Health. 

(FR  Doc.  88-16131  Filed  7-18-88:  8:45  am) 

BILUNO  COOe  4160-01-M 


[Docket  No.  MM-01M] 

Bausch  &  Lomb  0|>tics  Canter; 
Prcmarfcet  Appro^  of  Bausch  ft 
Lomb*  B&L  70™  (UdofHcon  A)  Soft 
(HydrophMc)  Contact  Lanaat  and 
Bausch  «  Lomb*  CW  79^"  (UdofNcon 
B)  Soft  Contact  Lansos 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Bausch  ft 
Lomb  Optics  Center,  Rochester,  NY,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976.  of  the 
BAUSCH  ft  LOMB»  B«L  7fS^  (lidofilcon 

A)  Soft  (Hydrophilic)  Contact  Lenses  for 
the  correction  of  visual  acuity  in  not- 
aphakic  persons  with  nondiseased  eyes 
that  are  myopic  or  h)rperopic  and 
BAUSCH  &  LOMB*  CW  79™  (lidofilcon 

B)  Soft  Contact  Lenses  for  vision 
correction  in  aphakic  persons  with 
nondiseased  eyes.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel.  PDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 


April  29, 1988,  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  August  18, 1988. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATNM  CONTACT: 

David  M.  Whipple.  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring.  MD  20910. 
301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On  April 
14. 1988,  Bausch  ft  Lomb  Optics  Center, 
Rochester.  NY  14692.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  BAUSCH  ft  LOMB*.  B&L 
70™  (lidofilcon  A)  Soft  (Hydrophilic) 
Contact  Lenses  and  the  BAUSCH  ft 
LOMB*  CW  79™  (lidofilcon  B)  Soft 
Contact  Lenses.  The  BAUSCH  ft  LOMB* 
B&L  70™  (lidofilcon  A)  Soft 
(Hydrophilic)  Contact  lenses  are  for 
extended  wear  from  1  to  30  days 
between  removals  for  cleaning  and 
disinfection  as  recommended  by  the  eye 
care  practitioner.  The  lenses  are 
indicated  for  the  correction  of  visual 
acuity  in  not-aphakic  persons  with 
nondiseased  eyes  that  are  myopic  or 
hyperopic.  The  lenses  may  be  worn  by 
persons  who  may  exhibit  up  to  2.00 
diopters  (D)  of  astigmatism.  These  lens 
range  in  powers  from  —12.50  D  to  +8.00 
D.  The  BAUSCH  ft  LOME*  CW  79™ 
(lidofilcon  B)  Soft  Contact  Lenses  are 
indicated  for  extended  wear  for  vision 
correction  in  aphakic  persons  with 
nondiseased  eyes.  These  lenses  range  in 
powers  from  +10.00  D  to  +20.00  D.  The 
lenses  are  to  be  disinfected  using  either 
a  heat  (thermal)  or  a  chemical  (not  heat) 
disinfection  system.  The  application 
includes  authorization  from  Allergan 
Medical  Optics,  Irvine,  CA  92715,  to 
reference  the  information  contained  in 
its  approved  applications  for  premarket 
approval  (PMA)  for  the  Sauflon  70 
(lidofilcon  A)  and  Sauflon  PW 
(lidofilcon  B)  Soft  (Hydrophilic)  ConUct 
Lenses  (Docket  No.  85M-0167:  P790020). 
On  February  11, 1980.  March  26. 1982. 
and  January  28. 1983,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  Allergan  Medical  Optics' 
PMA  No.  P790020  and  related 
supplements.  On  April  29. 1988.  CDRH 
approved  the  application  by  Bausch  and 
Lomb  Optics  Center  by  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation.  CDRR 


A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
devise  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  the  BAUSCH  ft 
LOMB*  B&L  70™  CW  79™  (lidofilcon  A) 
Soft  (Hydrophilic)  Contact  Lenses  and 
BAUSCH  ft  LOMB*  CW  79™  lidofilcon 
B)  Soft  Contact  Lenses  states  that  the 
lenses  are  to  be  used  only  with  certain 
solutions  for  disinfection  and  other 
purposes.  The  restrictive  labeling 
informs  new  users  that  they  must  avoid 
using  certain  products,  such  as  solutions 
intended  for  use  with  hard  contact 
lenses  only.  The  restrictive  labeling 
needs  to  be  updated  periodically, 
however,  to  refer  to  new  lens  solutions 
that  CDRH  approves  for  use  with 
approved  contact  lenses  made  of 
polymers  other  than 

polymethylemthacrylate.  to  comply  ««rith 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C  301  et  seq.).  and 
regulations  thereunder,  and  with  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  41-58).  as  amended.  Accordingly, 
whenever  CDRH  publishes  a  notice  in 
the  Federal  Register  of  approval  of  a 
new  solution  for  use  with  an  approved 
lens,  each  contact  lens  manufacturer  or 
PMA  holder  shall  correct  its  labeling  to 
refer  to  the  new  solution  at  the  next 
printing  or  at  any  other  time  CDRH 
prescribes  by  letter  to  the  applicant 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  apphcation.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
8  10.33(b)  (21  CFR  10.33(b)).  A  peHtioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  suf^porting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 


material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  18, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  3G0(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21  FR 
5.53). 

Dated:  July  11. 1968. 
lohn  C  Villforth. 

Director,  Center  for  Devices  and  Radiological 
Health. 
(FR  Doc.  88-16130  Filed  7-18-88;  8:45  am] 

BHXMQ  CODE  41W-01-M 


[Docket  Na  88M-0212] 

Lamberts  (Dalston)  Ltd.;  Premarket 
Approval  of  Prentif™  Cavity-Rim 
Cervical  Cap 

AOENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Lamberts 
(Dalston)  Ltd.,  Luton,  England,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976.  of  the 
Prentif™  Cavity-Rim  Cervical  Cap  for 
use  by  women  of  childbearing  age  as  a 
barrier  method  of  contraception.  After 
reviewing  the  recommendation  of  the 
Obstetrics  and  Gynecology  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  May  23, 1988,  of 
the  approval  of  the  application. 
DATE:  Petitions  for  administrative 
review  by  August  18, 1988. 
address:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 


Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Raju  G.  Kammula,  Center  for  Devices 
and  Radiological  Health  (HFZ-470). 
Food  and  Drug  Administration,  8757 
Georgia  Avenue,  Silver  Spring,  MD 
20910,  301-427-7555. 
SUPPLEMENTARY  INFORMATION:  On 
October  5. 1987,  Lamberts  (Dalston)  Ltd., 
Luton  LUl  5BW,  England,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Prentif™  Cavity-Rim 
Cervical  Cap.  The  Prentif™  Cavity-Rim 
Cervical  Cap  is  indicated  for  use  by 
women  of  childbearing  age  as  a  barrier 
method  of  contraception.  It  is  to  be  used 
in  conjunction  with  a  spermicidal  cream 
or  jelly  to  prevent  pregnancy  and  must 
be  left  in  place  for  a  minimum  of  8  hours 
after  intercourse  and  may  be  left  in 
place  for  a  maximum  of  48  hours  (2 
days). 

On  February  24. 1988,  the  Obstetrics 
and  Gynecology  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  May  23, 1988,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Raju  G.  Kammula 
(HFZ-470),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 


data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  18, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  luly  11. 1968. 
)ohn  C  Villforth, 

Director,  Center  for  Devices  and  Radiological 
Health. 
[FR  Doc..  88-16129  Filed  7-18-88;  8:45  am] 

BILLINQ  COOE  4M0-01-M 


Advisory  Committees;  Notice  of 
Meetings 

agency:  Food  and  Drug  Administration. 
action:  Notice^ 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel 

Date,  time,  and  place.  August  15  and 
16, 1988,  9  a.m..  Room  703A-727A, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW.. 
Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  August  15, 1988, 9 


BEST  COPY  AVAILABLE 
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a.m.  to  10  a.in.;  open  committee 
discussion,  10  a.m.  to  12  m.;  closed 
presentation  of  data,  1  p.m.  to  3  p.m.; 
closed  committee  deliberations,  3  p.m.  to 
4  p.m.;  open  public  hearing,  August  16. 
1988,  9  a.m.  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  12  m.;  closed 
presentation  of  data,  1  p.m.  to  3  p.m.; 
closed  committee  deliberations,  3  p.m.  to 
4  p.m.;  Kaiser  Aziz,  Center  for  Devices 
and  Radiological  Health  (HFZ-440), 
Food  and  Drug  Administration,  8757 
Georgia  Avenue,  Silver  Spring,  MD 
20910,  301-427-7550. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
committee  contact  person  before  August 
1, 1988,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  two  premarket 
approval  applications:  (1) 
immunocytochemical  assay  employing 
monoclonal  antibodies  designed  to 
detect  estrogen  receptor  in  human 
breast  cancer  tissue  for  use  as  an  aid  in 
the  management  of  breast  cancer,  and 
(2)  enzyme  immunoassay  for  the 
quantitative  measurement  of  human 
estrogen  receptor  in  tissue  cytosol  to  aid 
in  the  management  of  breast  cancer 
patients. 

Closed  presentation  of  data.  Trade 
secret  and/or  confidential  commercial 
or  financial  information  will  be 
presented  to  the  committee  regarding 
the  premarket  approval  applications  for 
the  above  immunocytochemical  assay 
and  enzyme  immunoassay.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C 
552b(c)(4)). 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  or  Hnancial 
information  regarding  the  premarket 
approval  applications  for  the  above 
immunocytochemical  assay  and  enzyme 
immunoassay.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussions  of  this  information  (5  U.S.C. 
552b(c)(4)). 


Anesthetic  and  Life  Support  Drugs 
Advisory  Conunittee 

Date,  time,  and  place.  August  29, 1988. 
8:30  a.m.,  Conference  Room  10,  Building 
31,  National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  12:30  p.m.;  closed 
committee  deliberations,  1:30  p.m.  to  5 
p.m.;  Isaac  F.  Roubein,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  lashers 
Lane,  Rockville,  MD  20857.  301-443- 
4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
the  Held  of  anesthesiology  and  surgery. 

Agenda— Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  notify  the  committee 
contact  person. 

Open  committee  discussion.  The 
committee  will  discuss:  (1)  myocardial 
oxygenation  and  contraction  during 
isoflurane;  (Forane*,  Anaquest) 
anesthesia,  in  patients  with  ischemic 
heart  disease,  and  (2)  new  animal  drug 
application  Nos.  19-677  and  19-678,  for 
edrophonium  and  atropine  combination 
(Enlon  Plus*,  Anaquest).  ^ 

Closed  committee  deliberations.  The* 
committee  will  review  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  pending  investigational  new 
drug  No.  25-394.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c){4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 


hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10} 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  conunittees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Fedaral  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-ie.  5600 
Fishers  Lane,  Rockville.  MD  20B57, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857.  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 


those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  "The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes: 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  d'-afts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action:  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 


matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463, 86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  July  12. 1988. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
(FR  Doc.  88-16132  Filed  7-18-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
ICtiarge  Code:  {OR120-6310-O2:  GP8-190)] 

Intention  To  Close  Public  Lands;  Coos 
County,  OR 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  intent  to  close  public 

lands  in  Coos  County,  Oregon. 

SUMMARY:  This  notice  is  to  inform  the 
public  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  close 
certain  public  lands  on  Coos  Bay  North 
Spit  in  Coos  County  to  all  public  use, 
including  recreation,  off-road  vehicle 
use,  hiking  and  shooting  in  accordance 
with  the  current  Habitat  Management 
Plan  (HMP)  and  the  North  Spit 
Amendment  to  the  South  Coast-Curry 
Management  Framework  Plan  (MFP). 
Seasonal  and  year-round  closure 
designations  will  be  in  effect.  These 
designations  will  remain  in  effect  until 
rescinded  or  modified  by  the  Tioga  Area 
Manager. 

The  pubhc  lands  affected  by  this 
closure  are  specifically  identified  as 
follows: 

A.  Seasonal  Designation 

The  area  designated  for  seasonal 
closure  comprises  approximately  three 
(3)  acres  of  dredge  spoils  material  east 
of  the  country  road  in  Section  7,  Lot  6.  T. 
25  S..  R.  13  W.,  Will.  Mer. 

Public  use  will  be  precluded  annually 
from  March  15  to  September  15.  The 
designated  area  will  be  posted  with 
signs. 

B.  Year-Round  Designation 

The  area  designated  for  year-round 
closure  comprises  approximately  ten 
(10)  acres  of  dredge  spoils  material  west 
of  the  county  road  in  Section  7,  Lot  5,  T. 
25  S.,  R.  13  W.,  Will.  Mer. 

The  designated  area  will  be  fenced 
and  posted  with  signs.  This  closure  will 
go  into  effect  upon  completion  of  the 


fence,  approximately  November  30. 
1988. 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure:  Employees  of  the  BLM,  Oregon 
Department  of  Fish  and  Wildlife  and 
Weyerheauser  Company;  and  state, 
local  and  federal  law  enforcement  and 
fire  protection  personnel.  Access  by 
additional  parties  may  be  allowed,  but 
must  be  approved  in  advance  in  writing 
by  the  Tioga  Area  Manager. 

These  closures  are  in  accordance  with 
the  provisions  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701),  the  Sikes  Act  (16  U.S.C. 
670g)  and  43  CFR,  Subpart  8364.1.  Any 
person  who  fails  to  comply  with  the 
provisions  of  this  closure  may  be  subject 
to  penalties  outlined  in  43  CFR  8360.0-7. 

"The  reason  for  these  closures  is  to 
protect  Western  Snowy  Plover  nesting 
habitat  as  outlined  in  the  HMP.  Copies 
of  the  HMP  are  available  from  the  Coos 
Bay  District  Office,  333  South  Fourth  St., 
Coos  Bay,  OR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  M.  Popp.  Tioga  Area  Manager, 

Coos  Bay  District  Office,  at  (503)  269- 

5380. 

Richard  M.  Popp, 

Area  Manager. 

(FR  Doc.  88-16167  Filed  7-18-8B:  8:45  am] 

BILUNG  COOE  431IK33-M 


[CA-940-08-4212-13;  CACA  202261 

California;  Realty  Action;  Exctiange  of 
Public  and  Private  Lands  in  Riverside 
and  San  Bernardino  Counties  and 
Order  Providing  for  Opening  of  Public 
Land 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  issuance  of  land 

exchange  conveyance  document  and 

opening  order.        

ADDRESS:  Inquiries  concerning  the  land 
should  be  addressed  to:  Chief,  Branch  of 
Adjudication  and  Records.  Bureau  of 
Land  Management,  California  State 
Office,  2800  Cottage  Way  (Room  E- 
2841),  Sacramento,  California  95825. 
summary:  The  purpose  of  this  exchange 
was  to  acquire  a  portion  of  the  non- 
Federal  land  within  the  13,030-acre 
preserve  for  the  Coachella  Valley  fringe- 
toed  lizard.  The  lizard  is  Federally  listed 
as  threatened  and  State  listed  as 
endangered.  The  Bureau  of  Land 
Management's  goal  is  to  acquire 
approximately  6,700  acres  within  the 
preserves.  The  land  acquired  does  not 
constitute  habitat  for  the  lizard,  but 


27242 


Federal  Regtoter  /  Vol.  53.  Na  138  /  Tuesday.  July  19.  1988  /  Notices 


provides  a  sand  source  required  for  the 
continuing  production  of  active  sand 
dune  areas  that  are  critical  habitat  for 
the  lizard.  Other  State  and  Federal 
agencies  will  acquire  the  remaining 
portions  for  the  preserve.  The  public 
interest  was  well  served  through 
completion  of  this  exchange.  The  land 
acquired  in  this  exchange  will  be 
opened  to  operation  of  the  public  land 
laws  and  to  the  full  operation  of  the 
United  States  mining  and  mineral 
leasing  laws. 

FOR  FURTHER  INRNIMATKMI  CONTACT: 

Dianna  Storey,  California  State  Office, 
(916)  978-^1815. 

1.  The  United  States  issued  a  land 
exchange  conveyance  document  to  The 
Nature  Conservancy  on  July  1, 1988, 
pursuant  to  the  authority  of  section  206 
of  the  Act  of  October  21, 1976  (43  U.S.C. 
1716),  for  the  following  described  public 
land: 

San  Bemaidino  Meridian,  California 

T.  5  N..  R.  14  R, 
Sec.28,S^SEy4. 

The  area  described  contains  80  aqres  in 
San  Bernardino  County. 

2.  In  exchange  for  the  land  described 
in  paragraph  1,  on  July  1. 1988,  the 
United  States  accepted  title  to  the 
following  described  private  land  from 
the  Nature  Conservancy: 

San  Bernardino  Meridian,  Califdmia 
T.  4  &.  R.  7  E., 

Sec.  7,  EV4SWy4SEy4  and  WV4SEy4SEy«. 

Except  50K  of  all  mineral,  gas,  oil,  and 
geotherma!  rights  and  substances  under  the 
real  estate  described  in  the  deed,  without 
rights  of  surface  entry,  as  reserved  in  the 
deed  from  Lou  R.  Crandall  and  Marguerita 
CrandalL  husband  and  wife,  WiUiam  V. 
Lawson  and  May  Lou  Lawson.  husband  and 
wife.  Stanley  N.  Gleis  and  Kathleen  R.  Gleis, 
husband  and  wife,  and  William  ).D.  Lane  and 
Kathleen  C.  Lane,  husband  and  wife,  each  as 
to  an  undivided  one-quarter  interest  by  deed 
recorded  April  27, 1971,  as  InsUiiment  No. 
43314  of  Official  Records  of  Riverside 
County,  California. 

The  area  described  contains  40  acres  in 
Riverside  County. 

3.  The  values  of  the  public  land  and 
the  private  land  were  equalized  by  the 
procedures  set  forth  in  the  Memorandum 
of  Agreement  dated  December  la  1987. 

4.  At  10  a.m.  on  August  22, 1968,  the 
land  described  in  paragraph  2  above 
shall  be  open  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  August 
22, 1988,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  for  filing. 


5.  At  10  a.m.  on  August  22. 1988,  the 
land  described  in  paragraph  2  above 
shall  be  open  to  location  under  the 
United  States  mining  laws. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
opening  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38,  shall  vest  no  rights  against  the 
United  States.  Act  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

6.  At  10  a.m.  on  August  22, 1988,  the 
land  described  in  paragraph  2  above 
shall  be  open  to  applications  and  offers 
under  the  mineral  leasing  laws. 

Date:  July  11, 1988 

RobmCNaoHt 

Chief,  Branch  of  Adjudication  and  Records. 
[FR  Doc.  88-16168  Filed  7-18-86;  &45  am] 
MLUNQ  COOC  43W-I0-M 


[NM-940-0S-4220-11:  NM  NM  01401t.  NM 
NM  016S80.  NM  NU  016634,  NM  Nil  023a44, 
NM  NM  0220340,  NM  NM  1411,  NM  NM 
0S56981] 

Proposed  ContlnuatkMi  Of 
Withdrawais;  New  Mexico 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes 
that  all  or  portions  of  withdrawals  for 
the  Alamo  Peak  Lookout,  Bluewater 
Lookout,  Cloudcroft,  Administrative 
Site,  Cloudcroft  Recreation  Area, 
Cloudcroft  Roadside  Zone,  Deerhead 
Campground.  James  Canyon 
Campground,  Karr  Canyon  Picnic  Area. 
Mayhill  Administrative  Site,  New 
Carrissa  Lookout.  Sleepy  Grass 
Recreation  Area,  Week  Lookout, 
Haynes  Canyon  Research  Natural  Area, 
and  Wo^ord  Lookout  continue  for  an 
additional  20  years,  and  Ski  Cloudroft 
Winter  Sports  Area  continue  for  an 
additional  30  years  which  is  the 
anticipated  life  of  the  projects.  The 
lands  will  remain  closed  to  mining  and 
where  closed  be  opened  to  surface 
entry.  All  of  the  lands  have  been  and 
remain  open  to  mineral  leasing. 

DATE:  Comments  should  be  received  by 
October  17,  igsa 


ADDRESS:  Comments  should  be  sent  to: 
BLM.  New  Mexico  State  Director.  P.O. 
Box  1449.  Santa  Fe,  NM  87504-1449. 

FOR  FURTHER  INFORMATION  CONTACT 

Clarence  Hougland,  BLM  New  Mexico 
State  OfRce,  505-988-6554. 

The  Forest  Service  proposes  that  all 
or  portions  of  the  existing  land 
withdrawals  made  by  Public  land  Order 
Nos.  104a  1073. 1074, 1663.  2798,  and 
4424  be  continued  for  a  period  of  20 
years,  and  a  portion  of  Public  Land 
Order  No.  4643  be  continued  for  a  period 
of  30  years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751,  43  U.S.C.  1714. 
The  land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

Lincoln  National  Forest 

1.  NM  NM  014018— Public  Land  Order  No. 

1040 
Cloudcroft  Administrative  Site 
T.  16  S..  R.  12  E., 
Sec5.NEy4  0flot7. 

2.  NM  NM  OiesaO— Public  Land  Order  Na 

1073 

Deerhead  Campground 

T.  16  S..  R.  12  R, 

Sec.  5.  lot  21; 

Sec.  a  lots  23  and  24 
3.NMNM  018634— Public  Land  Order  No. 
1074 

Alamo  Peak  Lookout 

T.  16  S..  R.  11  E., 
Sec.  34,  SWy4NWy4. 

Karr  Canyon  Picnic  Area 

f formerly  Kar  Canyon  Forest  Camp) 

T.  18  S.,  R.  11  E., 
Sec.  22,  SWy4NWy4.  NWV4SWy4. 

Wofford  Lookout  Tower 

T.  15  S.,  R.  13  E., 
Sec.  19SWVtNEV4. 

Weed  Lookout 

T.  17  S..  R.  13  E., 
Sec.  25,  EMNEy4NEy4. 

New  Carrissa  Lookout 

T.  is  S.,  R.  13  E, 

Sec.4,SWy4SEV^SWy4: 
Sec  9.  NW  y4NE  ^SW  y4. 

James  Canyon  Campground 
T.  16  S..  R.  14  E, 

Sea  22,  swy4Nwy4,  Nwy4swy4. 

Mayhill  Administrative  Site 

T.  16  S..  R.  14  E, 
Secl3SWV4: 
Sec.  14,  EV^SEy4: 
Sec.  23,  E^NEy4: 
Sec.24.NWy4NWt4. 

Bluewater  Lookout 
T.  18  S.,  R.  14  E, 
Sec.  13,  NEy4NWy4SWy4.NWy4NEy4S 
V/Vt. 
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4.  NM  NM  023844— Public  had  Order  Ma. 

1863 

Cloudcroft  RecreaUon  Ana 

(formerfy  VnU  A  of  CJoudaoft  Experimental 
Forest) 

T.  15  S.,  R.  12  R, 
Sec.  25.  SViSE^ 
Sec.  36,  All. 

HayaeeCai>ycnB*eeaich  Natural  Area 

(formerly  Unit  B  of  Cloudcroft  Experimental 
Forest) 

T.  16  S..  R.  11 E, 

Sec.  1,  SV«SEy«: 

Sec.  12. 
T.16S..R.12R. 

Sec.  7,  lot  4. 

5.  NM  NM  0220340— Public  Land  Order  No. 

2798 

Cloadcreft  Koad  (State  No.  83) 
Highway  Roadside  Zone 

A  strip  of  land  500  feet  on  each  side  of 
the  centerline  of  U.S.  82  throu|^  the 
following  legal  subdivisionc: 
T.  15  S..  R.  13  R, 

Sec.  31,  lot  4.  SV^SEy4; 

Sec  32,  SW%SEy4.  SE^SWM. 
T.  16  S..  R.  12  R. 

Sec.  3.  lot  1. 2. 4, 8: 

Sec  4,  lots  1-6,  inclusive,  8, 12; 

Sec.  5,  lot  1,  SEH  of  lot  7, 8, 33. 

6.  NM  NM  1411— Public  Land  Order  No.  4424 

Sleepy  Grass  RecreaUon  Area 
(formerly  Sleepy  Grass  Picnic  Ground) 

T  111  ^  R  12  K. 

Sec.  4.  lot  7,  W%  of  hit  m  SEy4  of  lot  14. 

WV^  oflot  15,  NWy4  of  lot  la  l0t  19. 

SEy4  of  lot  20,  lot  21.  NW  ^  of  lot  22; 
Sec  5,  SVi  of  lot  22,  SVk  of  lot  23.  SVi  of  lot 

21,  NKNEMSWM,  N%NE%SE%,  and 

7.  NM  NM  0558981— Public  Load  Order  No, 

4643 

Ski  Cloudcroft  Winter  Sportt  Area 

T.  16  S..  R.  12  R. 

Sec  3.  lot  20; 

Sec  4,  lot  17. 

The  areas  described  aggregate  2370J7 
acres  in  Otero  Coiiaty. 

The  withdrawals  are  essential  for 
protection  of  substantial  capital 
improvements  on  tliese  sites.  Thtt 
withdrawals  currently  segregate  the 
lands  bam  operation  of  the  mining  laws, 
but  not  the  mineral  leasing  lews,  and 
some  of  the  lands  are  closed  to 
operation  of  the  public  lead  laws 
generally.  The  Forest  service  requesCs 
no  dianges  in  the  purpose  or  segregative 
effect  of  die  withdrawals  except  that  the 
lands  will  be  opened  to  operation  of  the 
public  land  laws  generally  where  diey 
are  presently  closed. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  aH  persons 
who  wish  to  submit  coounents  ia 
connection  with  the  proposed 


withdrawal  continuatioB  saay  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,,  the 
President  and  Cumgress,  who  wffl 
determine  whether  or  not  the 
withdrawals  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  foial  determination  is  made. 

Dated:  July  7, 1988. 
Monte  G.  Jatdao, 
State  Director.  Associate. 
[FR  Doc.  88-16163  Filed  7-18-88;  8:45  am] 
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Minerals  Management  Service 

Envlfomnentai  DocumenU  Prepared 
for  Proposed  Oil  and  Gas  Operationa 
on  The  Alaska  Outer  Continental  Shetr 

aoency:  Minerals  Management  Service 
(MS),  U.S.  Department  of  the  Interior. 
ACTION:  Notice  of  the  availability  of 
environmental  documents  prepared  for 
outer  continental  shelf  (OCS)  minerals 
exploration  proposals  on  the  Alaska 
OCS. 

summary:  The  MMS,  in  accordance 
with  Federal  rgulations  (40  CFR  1501.4 
and  ISO&e)  that  implement  the  Natimal 
Environmental  Policy  Act  (NEPA), 
annonnces  tiae  availabihty  of  NEPA- 
related  Environmenta)  Assessments 
(EA's)  and  Findings  of  No  Signifk»nt 
Impact  (FONSI's)  prepared  by  the  MMS 
for  oil  and  gas  exploration  activities 
proposed  on  the  Alaska  OCS.  This 
listing  indndes  all  proposals  for  wdiich 
FONSI's  were  prepared  by  the  Alaska 
OCS  in  the  3-month  period  preceding 
this  notice. 

Proposal 

Amoco  requests  to  drill  one 
exploratory  well  from  either  the  KuBrdc 
or  the  Explorer  II  on  eidier  lease  OCS-Y 
0917. 0918.  or  0026  dariag  die  IttSopen- 
water  period  in  the  Eastern  Alaskan 
Beaufort  Sea.  In  addition.  Amoco 
requests  the  waiver  of  Sale  87 
Stipuhition  No.  4,  the  Seasonal  Drilling 
Restriction,  effective  for  1988  and 
subsequent  years.  It  has  been  MMS 
policy  to  provide  only  a  one  year 
modification  to  the  Seasonal  Drilling 
Restriction.  The  EA  assesses  waiving 


the  Seasonal  Drilliag  Stipule  tien  for  only 
the  1988  drilling  season.  Should  drilling 
be  permitted  during  the  fall  bowhead 
whale  migration,  Amoco  will  monitor 
the  migration  using  the  National  Marine 
Fisheries  Service  approved  Wartzok  and 
Watkins  stady.  Amoco  wiU  continue  to 
support  a  1986  agreement  with  the 
Alaska  Eskimo  Whaling  Commisison  to 
help  minimize  potential  conflicts 
between  subsistence  activities  and 
drilling  activities. 

Locatkia 


Imm 

BtochM 

OCS-Y: 
0»t7          - 

NR  7-3  724 

0918   

725 

0926 

TflS 

Environmeatal  Assessment 

EA  No.  AK  88-02. 

•. 

FONSIDele 

May  25, 1988. 

FOR  RMiTNBl  MiTOnMATiON;  Persons 
interested  in  reviewing  environmental 
documents  for  the  proposals  listed 
above  or  obtaining  information  about 
EA's  and  FONSTs  prepared  for  activities 
on  the  Alaska  OCS  are  encouraged  to 
contact  die  MMS  office  in  the  Alaska 
OCS  Region. 

The  FONSI  and  associated  EA  are 
available  for  public  inspection  between 
the  hours  of  7:45  a.m.  and  4:30  p.m., 
Monday  throu^  Friday  at  Minerals 
Management  Service,  Alaska  OCS 
Region,  Library,  949  East  36th  Avenue. 
Room  502,  Anchorage,  Alaska  99S0S, 
phone:  (907)  261-4435. 
SUPPLEMENTARY  INFORSUTION:  The 
MMS  prepares  EA's  and  FONSFs  for 
proposals  which  relate  to  exploration 
for  oil  and  gas  resources  on  the  Alaska 
OCS.  The  EA's  examine  die  potential 
environmental  effects  of  sctivities 
described  in  the  proposab  and  present 
MMS  conclusions  regarding  the 
significance  of  dwse  efEects.  Hie  EA  is 
used  as  a  basis  for  deleimiuiag  wfaedwr 
or  not  approval  of  the  pn^KMsb 
constihites  maforFedCTal  actions  diat 
significaady  aSteet  die  quality  of  the 
human  environamt  ia  die  sense  of 
NEPA  102(2)(C).  A  FONSI  is  pr^ated  ia 
those  instances  where  MMS  finds  that 
approval  wiU  not  resuh  in  significant 
e^cts  on  the  quaUty  of  the  human 
environment  "Ihe  FONSI  Imefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  Notice  constitutes  the  public 
notice  of  Availability  of  envoonmeBtal 
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documents  required  under  the  NEPA 
regulations. 

Dated:  {uly  8. 1988. 
Alan  D.  Poivara, 

Regional  Director,  Alaska  OCS  Region. 
(FR  Doc  88-16164  Filed  7-18-«8;  8:45  am] 
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Development  Operatlone  CoordinatkNi 
Document;  Chevron  U.SJL  Inc. 

AOCNCV:  Minerals  Mangement  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.,  Unit  Operator  of 
the  South  Bay  Marchand  Federal  Unit 
Agreement  No.  14-06-001-3915,  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on  the 
South  Bay  Marchand  Federal  unit. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Leeville, 
Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  June  30, 1988. 

AOORCSS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114,  New 
Orleans,  Louisiana  (OfTice  Hours:  8:00 
a.m.  to  4:30  p.m.,  Monday  through 
Friday). 

FOR  niRTHER  INFORMATION  CONTACT: 

Mr.  Mike  Nixdorff;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Production  and 
Development;  Development  and 
Unitization  Section;  Unitization  Unit; 
Telephone  (504)  736-2660. 

SUPPUEMCNTARV  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  imder  which  the  Minerals 
Management  Services  makes 
information  contained  in  DOCDs 
available  to  affected  States,  executives 
of  affected  local  governments,  and  other 
interested  parties  became  effective 
December  13, 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  S  250.34  of  Title  30  of  the  CFR. 


Date:  July  8. 1968. 
I.  Rosen  Peaicy. 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc  88-16166  Filed  7-18-88;  8:45  am] 
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National  Park  Service 

National  Register  Of  Hietoric  Placee; 
Notification  of  Pending  Nomlnatlone 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Paric  Service  before  July  9. 
1988.  Pursuant  to  S  60.13  of  36  CFR  Part 
60  written  comments  concerning  the 
signiHcance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington,  DC 
20013-7127.  Written  comments  should 
be  submited  by  August  3, 1988. 
Carol  D.  ShuU. 
Chief  of  Registration,  National  Register. 

GEORGIA 

Oe  Kalb  County 

Briarcliff.  1260  Briarcliff  Rd..  NE,  Atlanta, 
88001167 

Fulton  County 

Southern  Belting  Company  Building.  236 
Forsyth  St..  SW,  Atlanta,  88001174 

IOWA 

Lyon  County 

Big  Sioux  Prehistoric  Prairie  Procurement 
System  Archaeological  District  (Big  Sioux 
Prehistoric  Prairie  Procurement  System 
MPS).  Address  Restricted.  Klondike 
vicinity,  88001168 

Polk  County 

Civic  Center  Historic  DisUict  (The  City 
Beautiful  Movement  and  City  Planning  in 
Des  Moines.  Iowa  (1882—1938  MPS)),  Des 
Moines  River,  Center  St.  Dam  to  Scott  Ave. 
Dam,  including  Irath  iMnks,  Des  Moines. 
88001168 

KANSAS 

Graeawfood  County 

Eureka  Carnegie  Library  (Carnegie  Libraries 
of  Kansas  TR).  520  N.  Main.  Eureka. 
88001170 

Morris  County 

Cottage  House  Hotel  25  N.  Neosho,  Council 
Grove,  88001172 

Saline  County 

Fox— Watson  Theater  Building.  155  S.  Santa 
Fe  Ave..  Saline.  88001171 


MASSACHUSETTS 

Essex  County 

Ten  Pound  Island  Light  (Lighthouses  of 
Massachusetts  TR),  Gloucester  Hart>or, 
Gtoucester.  88001179 

MINNESOTA 

Brotm  County 

Nora  Free  Christian  Church.  NM  257,  Hanska 
vicinity.  88001176 

MISSOURI 

St  Louis  Independent  Oty 
Stockton.  Robert  Henry,  House.  3508  Samuel 
Shepard  Dr.,  SL  Louis,  88001177 

NEW  MEXICO 
Eddy  County 

Caverns.  The.  Historic  District.  End  of  NM  7, 
Carisbad  vicinity.  88001173 

NORTH  CAROLINA 

Orange  County 

Faucett  Mill  and  House.  Faucette  Mill  Rd.  on 
the  B  side  of  Eno  River,  Hillsborough 
vicinity,  8800117S 

UTAH 

Grand  County 

Julien  InscripUon  Panel  (Arches  National 

Park  MRA).  Dark  Angel  vicinity,  Moab 

vicinity.  88001184 
Old  Spanish  Trail  (Arches  National  Park 

MRA),  Visitor  Center  vicinity,  Moab 

vicinity,  88001181 
Ringhoffer  Inscription  (Arches  National  Park 

MRA),  Tower  Arch.  Moab  vicinity, 

88001185 
Rock  House — Custodian's  Residence  (Arches 

National  Park  MRA),  Visitor  Center 

vicinity,  Moab  vicinity.  88001186 

San  Juan  County 

Cave  Springs  Corral  (Canyonlands  National 

Park.  MRA),  Cave  Springs.  Moab  vicinity, 

88001188 
Cowboy  Cave  (Canyonlands  National  Park 

MRA).  Cave  Springs  vicinity.  Moab 

vicinity.  88001187 
D.C.C&P.  Inscription  B  (Canyonlands 

National  Park  MRA),  Confluence  vicinity, 

Moab  vicinity,  88001196 
]ulien  Inscription  (Canyonlands  National 

Park  MRA),  Lower  Red  Lake  vicinity,  Moab 

vicinity.  88001198 
Kirk's  Cabin  (Canyonlands  National  Park 

MRA),  Upper  Salt  Creek  Canyon.  Moab 

vicinitv.  88001192 
Kirk's  Corral  (Canyonlands  National  Park 

MRA),  Upper  Salt  Creek.  Moab  vicinity. 

88001193 
Kiric's  Fence  (Canyonlands  National  Park 

MRA).  Upper  Salt  Creek  Canyon.  Moab 

vicinity.  88001194 
Kirk's  Second  Corral  (Canyonlands  National 

Park  MRA),  Upper  Salt  Wash.  Moab 

vicinity,  88001195 
Kolb  Inscription  (Canyonlands  National  Park 

MRA).  Big  Drop  #2  vicinity,  Moab  vicinity, 

88001107 
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Lathrop  Canyon  Mine  A  (Canyonlands 

National  Park  MRA),  Latkn^  Caayoa, 

Moab  vicinity,  88001199 
Lathrop  Canyon  Mine  B  (Canyonimd* 

National  Park  IfOtA);  Latfafop  Canyon, 

Moeb  vidaity.  88001280 
Lathrop  Canyon  Mine  C  (Canyonlands 

National  Park  MRA),  Lathrop  Canyon, 

Moab  vicinity,  SSOOiaOl 
Lathrop  Canyon  Mine  D  (Canyoalanda 

National  Park  MRA).  Lathrop  Canyon, 

Moab  vicinity.  88001202 
Lathrop  Canyon  Mine  E  (Canyonlands 

National  Park  MRA).  Lathrop  Canyon. 

Moab  vicinity.  88001206 
Lathrop  Canyon  Mine  P  (Canyonlands 

National  Parte  MRA),  Lathrop  Canyon, 

Moab  vicmity.  SSSOiaSB 
Lathrop  Canyon  Mine  G  (Canyonlands 

National  Park  MRA).  Lathrop  Canyon. 

Moab  vicinity.  88001288 
Lathrop  Canyon  Mine  H  (Canyonlands 

National  Park  MRA).  Lathrop  Canyon, 

Moab  vicinity,  88001210 
Lathrop  Canyon  Mine  I  (Canyonlands 

Nationa)  Park  MtA).  Ladirop  Canyon, 

Moab  vicintty,  88001211 
Lathrop  Canyon  Mia*  J  (Canyonlands 

National  Park  MRA).  Lathrop  Canyon, 

Moab  vicinity.  88001212 
Lathrop  Canyon  Uranium  Roads 

(Canyonlands  National  Park  KfllA), 

Lathrop  Caaiyoa.  Moab  vicinity,  88001206 
Lost  Canyon  Cowboy  Camp  (Canyonlands 

National  Park  kfllA),  Loat  Canyon  vicinity. 

Moab  vicinity.  88001191 
Mine  Lane  (Canyonlands  National  Park 

MRA),  Lathrop  Canyon.  Moab  vicinity, 

88001213 
Murphy  Trail  (Canyonlands  National  Park 

MRA).  Mnphy  Point  vicinity,  Moab 

vicinity,  8800118B 
Murphy  Trail  EHdge  (Canyonlandk  Natioaal 

Park  MRA).  Murphy  Trail.  Moab  vicinity. 

88001190 
Owachomo  Bridge  TTaiL  Armstrong  Canyon. 

Blawfing  vicinity,  SSBOllSS 
Rainy  Day  Shaker— Lathrop  (CanyonlandB 

National  Park  MRA).  Ladnop  Canjpon, 

Moab  vidaity,  88001204 

[FR  Dec  8S-M217  PHed  7-1S-88;  8»45  am] 


DEPARTMENT  OF  JUSTICE 

information  Colleclien(s)  Under 
Review 

luly  12. 1988. 

The  Office  of  Managemenf  and  Budjget 
(OMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  ^  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  ReanthorizatioR  Aet  since  the 
last  list  was  puMiehed.  Bitries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
inforawtion:  (1)  tbc  tMe  ef  die  {om  or 
collection:  (2)  the  agency  fam  mmber. 
if  any  and  the  applicab^  component  of 
the  Department  sponsoriag  the 


collection;  (3]  how  often  the  form  most 
be  Blled  oat  or  the  information  is 
collected;  (4)  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract;  (5)  an  estimate  of  the  total 
number  of  respondents  and  the  amount 
of  estimated  time  it  takes  eadi 
respondent  to  respond;  (6)  an  estimate 
of  die  total  pubhc  burden  hours 
associated  with  the  collection;  and.  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Pub.  Uw  96-511  applies. 

Comments  and/or  questions  regarding 
the  item(s]  contained  in  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  tlie 
OMB  reviewer,  Mr.  Sam  Fairchild.  on 
(202)  395-7340  AND  to  the  Department 
of  Justice's  Clearance  Officer.  If  you 
antidpate  commenting  on  a  form/ 
coUectmn.  but  find  diat  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible. 

The  Department  of  Justice's  Clearance 
Officer  is  Larry  E.  Miesse  who  can  be 
reached  on  (202)  633-4312. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  GoUection  Widiout 
Any  change  in  the  Substaace  or  in  the 
Method  of  Collection 

(1)  Categorical  Assistance  Progress 
Report 

(2)  OfP  Form  4587/1.  (Office  of  the 
Comptroller,  Office  of  Justice  Programs, 
Department  of  Justice. 

(3)  Quarterly,  with  final  report 

(4)  State  or  local  governments, 
businesses  or  other  for-profit  non-profit 
institutions.  OMB  Circulars  A-102  and 
A-110  require  ^ant  recipients  to  submit 
performance  reports  to  die  grantor 
agency.  This  form  is  used  to  satisfy  this 
requirement 

(5)  4.000  respondents  at  2  hours  each, 

(6)  SjQOO  estimated  annual  public 
burden  hours. 

(7)  Not  appUcabte  under  3504(h). 

ReiBstatement  of  a  Previously  Approved 
CodectteB  For  Which  Approval  Has 
Expired 

(1)  Department  of  Justice  Federal  Coal 
Lease  Review  Information. 

(2)  ATR-139.  ATR-14a  Antitrust 
Division,  Department  of  Justice. 

(3)  On  occasion. 

(4)  Businesses  or  other  for-profit  The 
information  collected  from  prospective 
Federal  coal  leasees  will  be  used  in  the 
Department's  review  of  tfie  competitive 
effects  of  Federal  coal  lease  issaances, 
tranafers,  and  exchanges. 

(5)  25  respondents  at  2  hours  each. 

(6)  50  estimated  ansraal  burden  hours. 


(7)  Not  applicable  under  3504(h). 
Larry  E.  Kfiesae, 

Department  Clearance  Officer,  Department  of 

Justice. 

[FR  Doc.  88-16122  Filed  7-1&-S8;  6:45  am) 
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Lodging  of  Consent  Decree  Pursuant 
to  tlM  Cteer  Water  Act  and  ttie  Rhrefs 
and  Harbors  Act  of  1899;  United  States 
V.  Ashland  OH  Ca 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  6, 1988,  a  proposed 
Consent  Decree  in  United  States  v. 
Ashland  Oil  Company,  Civil  No.  88- 
1487,  was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania.  The  proposed  Consent 
Decree  arises  from  a  civil  action  filed 
simultaneously  with  the  proposed 
Decree  under  the  Clean  Water  Act,  3? 
U.S.C.  1251  et  seq.,  and  the  Rivers  and 
Harbors  Act  of  1899,  33  U.S.C.  407, 
concerning  a  spill  of  approximately  3.7 
million  galloiw  of  diesel  fuel  from 
A^iland  Oil  Cimipany's  oil  marketing 
facility  in  Floreffe,  Pennsylvania  into 
and  adjacent  to  the  Monongahela  River 
on  January  2, 1988.  The  Consent  Decree 
requires  Ashland  to  conduct  soil  and 
groimdwater  remediation  on  its  facility 
to  clean-up  the  remaining  oil  and  certam 
hazardous  substances,  to  perform  river 
water  and  river  bank  monitoring  and 
clean-tqi  if  necessary,  to  reimburse  the 
government's  costs  incurred  in 
responding  to  the  spill,  and  to  perform 
several  other  environmental  comidiancc 
requirements  aimed  at  controlling 
pollution  or  the  threat  of  poUutimi  at  the 
facility.  The  decree  reserves  the  rights  of 
the  government  to  seek  civil  and 
criminal  penalties,  natnral  resource 
damages,  and  further  injunctrve  relief  as 
may  be  necessary. 

The  Department  of  Justice  will  receive 
for  a  period  of  ttiirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  iffoposed  (Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attoney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  2053a  and 
shoulder  refer  to  United  States  v. 
Ashland  OU  Ca,  DJ  Ref.  9(«-l-l-«J«2. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Western  District  of 
Pennsylvania,  833  U.S.  Post  Office  » 
Courthouse,  7th  Avenue  ft  Grant  Street 
Pittsburgh,  Pennsylvania,  and  at  the 
Regicm  IH  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut  Street 
Philadelphia,  Pennsylvania,  19107. 
Copies  of  the  (Consent  Decree  may  he 
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examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
lusttce.  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $5.60  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Rogn  ).  Manulk. 

Assistant  Attorney  General,  Land  and 
NaturaJ  Resources  Division. 
[FR  Doc.  88-16170  Filed  7-18-68;  8:45  am] 

MLLNM  CODE  4410-01-II 


Consent  Judgement;  Lea  County 
Electric  Cooperative,  Inc.  et  aL 

In  accordance  with  Department 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  5. 1988,  a  proposed 
Consent  Decree  in  United  States  v.  Lea 
County  Electric  Cooperative,  Inc.,  Hatch 
&  Kirk,  Inc.,  George  and  Rose  Bailes. 
individually  and  doing  business  as 
RGW Enterprises,  Inc.,  Civil  Action 
Number  87-1486C.  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Mexico.  The  Complaint 
filed  by  the  United  States  on  December 
12. 1986,  alleged  violations  of  the  Clean 
Air  Act  and  the  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
("NESHAF')  for  asbestos.  Defendant 
Lea  County  Electric  Cooperative,  Inc. 
("LCEC")  owns  and  operates  an  electric 
generation  plant:  the  other  defendants 
were  the  owners  and  operators  of  a 
salvage  company  Involved  in  the 
removal  of  asbestos-containing 
materials  from  the  LCEC  plant. 
Defendants  violated  the  Clean  Air  Act 
and  the  regulations  promulgated 
thereunder  by  failing  to  notify  the  State 
of  New  Mexico  prior  to  the 
commencement  of  the  salvage  operation 
at  LCEC's  plant  in  Lovington.  New 
Mexico,  and  by  failing  to  follow  proper 
procedures  for  the  removal,  storage  and 
disposal  of  the  asbestos-containing 
material. 

The  Consent  Decree  provides  that 
each  of  the  defendant  parties  shall  pay  a 
civil  penalty  of  $15,000.00  for  a  total  of 
$45,000.00.  It  also  contains  a  general 
provision  requiring  compliance  with  the 
requirements  of  the  NESHAP  for 
asbestos. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice 
comments  relating  to  the  proposed 


Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Lea  County 
Cooperative,  et  al.  D.J.  No.  90-5-2-1- 
949. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Room  12020,  United 
States  Courthouse.  500  Gold  Avenue. 
SW.  Albuquerque.  New  Mexico  87103.  at 
the  Region  VI  office  of  the 
Environmental  Protection  Agency. 
OfBce  of  Regional  Counsel.  1445  Ross 
Avenue.  Dallas  75202-2733.  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natiu-al  Resources  Division  of 
the  Department  of  Justice.  Room  6314. 
Ninth  Street  and  Pennsylvania  Avenue, 
NW,  Washington.  DC  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  refer  to  United  States  v. 
Lea  County  Electric  Cooperative,  et  oL, 
D.J.  No.  90-5-2-l-«49. 
Rober  |.  MaixuUa. 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  [)oc  88-16171  Filed  7-16-86;  8:45  am] 

rnXSM  OOOC  4410-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy  Act  of  1974;  Transfer  of 
Recorde 

AOCNCV:  National  Archives  and  Records 
Administration  (NARA). 

ACnON:  Notice  of  transfer  of  records 
subject  to  the  Privacy  Act  to  the 
National  Archives. 


f.  Records  retrievable  by 
personal  identifiers  which  are 
transferred  to  the  National  Archives  of 
the  United  States  are  exempt  from  most 
provisions  of  the  Privacy  Act  of  1974  (5 
U.S.C  5S2a)  except  for  publication  of  a 
notice  in  the  Fedanl  Ragbter.  NARA 
publishes  a  quarterly  notice  of  the 
records  newly  transferred  to  the 
National  Archives  of  the  United  States 
which  were  maintained  by  the 
originating  agency  as  a  system  of 
records  subject  to  the  Privacy  Act 

DATE:  Written  comments  must  be 
received  by  August  18, 196a 

ADORtst:  Comments  should  be  sent  to 
Adrienne  C.  Thomas,  Director,  Program 
Policy  and  Evaluation  Division  (NAA). 


National  Archives  and  Records 
Administration,  Washington.  DC  20406. 

FOR  FUflTNCII  INFOHMAHON  CONTACT 
Dr.  Trudy  Peterson,  Assistant  Archivist 
for  the  National  Archives,  on  (202)  523- 
3130  or  (FTS)  523-3130. 

SUPPLEMCNTAIIV  mroMMATKNl:  In 
accordance  with  section  (1)(3)  of  the 
Privacy  Act  archival  records 
transferred  from  Executive  Branch 
agencies  to  the  National  Archives  of  the 
United  States  are  not  subject  to  the 
provisions  of  the  Act  relating  to  access, 
disclosure,  and  amendment  The  Privacy 
Act  does  require  that  a  notice  appear  in 
the  Federal  Ragbter  when  records  are 
transferred  to  the  National  Archives  of 
the  United  States.  The  records  of  the 
United  States  Congress  and  all  United 
States  Courts  are  exempt  from  all 
provisions  of  the  Privacy  Act 
Consequently,  when  records  retrievable 
by  personal  identifiers  are  transferred 
frt)m  the  Congress  or  the  Courts  to  the 
National  Archives  of  the  United  States, 
the  notice  in  the  Federal  Register  does 
not  include  these  records. 

After  transfer  of  records  retrievable 
by  personal  identifiers  ftom  executive 
branch  agencies  to  the  National 
Archives  of  the  United  States.  NARA 
does  not  maintain  these  records  as  a 
separate  system  of  records.  NARA  will 
attempt  to  locate  specific  records  about 
the  individual.  Records  in  the  National 
Archives  of  the  United  States  may  not 
be  amended,  and  NARA  will  not 
consider  any  requests  for  amendment 

Archival  records  maintained  by 
NARA  are  arranged  by  Record  Group 
depending  on  the  agency  of  origin. 
Within  each  Record  Group,  the  records 
are  arranged  by  series,  thereunder 
generally  by  filing  unit  and  thereunder 
by  document  or  groups  of  documents. 
The  arrangement  at  the  series  level  or 
below  is  generally  the  one  used  by  the 
originating  agency.  Usually,  a  system  of 
records  corresponds  to  a  series,  and  this 
notice  uses  the  series  title  as  the  title  of 
the  system  of  records. 

The  following  systems  of  records 
retirevable  by  personal  identifiers  have 
been  transferred  to  the  National 
Archives: 

1.  System  name:  National  Archives 
Recoid  Group  59,  General  Records  of 
the  Department  of  State.  Records  of  the 
Board  of  Examiners.  Tabulations  of 
Consular  Examinations  and  Scores  of 
Candidates. 

System  Location:  National  Archives 
Building.  6th  and  Pennsylvania  Avenue. 
NW.  Washington.  DC  20406. 

Categories  of  individuals  covered  by 
the  system:  Consular  Service  officers. 
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Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)(3).  Further  information 
about  uses  and  restrictions  may  be 
found  in  36  CFR  Part  1256  and  in  the 
General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45786  (October 
2. 1975). 

Categories  of  records  in  the  system: 
Forms  on  which  are  recorded  the  grades 
of  ea9h  candidate  on  each  part  of  a 
given  examination  for  the  consular 
service,  1902-1924. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
boxes. 

b.  Retrievability:  Scores  are  arranged 
alphabetically  by  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration,  8th  and  Pennsylvania 
Avenue.  NW,  Washington,  DC,  20406. 

Notification  Procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  Part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  Part 
1253. 

2.  System  name:  National  Archives 
Record  Group  59.  General  Records  of 
the  Department  of  State,  Records  of  the 


Board  of  Examiners,  Reports  of  -  - 
Individual  Grades  on  Diplomatic 
Examinations. 

System  location:  National  Archives 
Building,  8th  and  Pennsylvania  Avenue. 
NW.  Washington.  DC  20406. 

Categories  of  individuals  covered  by 
the  system:  Diplomatic  Service  officers. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  fix)m  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(3).  Further  information 
about  uses  and  restrictions  may  be 
found  in  36  CFR  Part  1256  and  in  the 
General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45786  (October 
2. 1975). 

Categories  of  records  in  the  system: 
Forms  giving  the  name  of  each 
candidate  for  the  diplomatic  service,  his 
grade  on  the  various  parts  of  the 
examination,  and  pertinent  information 
on  his  eligibility  for  appointment,  1906- 
1923.  Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
boxes. 

b.  Retrievability:  Arranged 
chronologically  and  thereunder 
alphabetically  by  surname. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration,  8th  and  Pennsylvania 
Avenue,  NW,  Washington.  DC.  20408. 

Notification  Procedures:  Individuals 
desiring  information  frt)m  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  Part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 


States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  Part 
1253. 

Dated:  July  12, 1988. 
Don  W.  Wilaoo. 
Archivist  of  the  United  States. 
[FR  Doc.  88-16206  Filed  7-18-88;  8:45  am) 
BHXMO  COOC  7S1S-0t-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Humanities; 
Meeting 

July  11. 1988. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington.  DC  on  August  11-12, 
1988. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  her 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Postoffice  Building,  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  August  11-12, 1988,  will  not 
be  open  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information  of 
a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  January  15. 1978. 

The  agenda  for  the  sessions  on  August 
11. 1988,  will  be  as  follows: 
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Coounlttee  MMtlngs 

8:30-9:30  a.m.:  Coffee  for  Council 

Members — Room  527  (Open  to  tlie 
PubUc) 
9:30-10:30  a.m.:  Committee  Meetings- 
Policy  Discussion 
Education  Programs— Room  M-1* 
Fellowship  Programs — ^Room  316-2 
General  Programs — Room  415 
Research  Programs/Preservation 

Grants  Programs—Room  315 
State  Programs/Challenge  Grants — 
RoomM-07 
10:30  a.m.  until  Adjourned — (Closed  to 
the  Public  for  the  reasons  stated 
above) — Consideration  of  specific 
applications 
The  morning  session  on  August  12. 
1988,  will  convene  at  9:00  a.m.,  in  the  1st 
Floor  Council  Room,  M-09,  and  will  be 
open  to  the  public.  The  agenda  for  the 
morning  session  will  be  as  follows: 

(Coffee  for  Staff  and  Council  members 
attending  the  meeting  wiU  be  served 
from  8:30-9:00  a.m.) 

Minutes  of  the  Previous  Meeting 
Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Staff 

C.  Contracts  Awarded  in  the  Previous 

Quarter 

D.  Application  Report  and  Matching 

Report 

E.  Status  of  Fiscal  Year  1988  Funds 

F.  Status  of  Fiscal  Year  1980 

Appropriation  Request 

G.  Committee  Reports  on  Policy  and 

General  Matters 

1.  Education  Programs 

2.  Fellowship  Programs 

3.  General  Programs 

4.  Research  Programs 

5.  Preservation  Grants 

6.  State  Programs 

7.  Challenge  Grants 

8.  Jefferson  Lecture 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  future  budget  requests 
and  specific  applications  (closed  to  the 
public  for  the  reasons  stated  above). 

Further  information  about  this 
meeting  can  be  obtained  from  Mr. 
Stephen  J.  McCleary.  Advisory 
Committee  Management  Officer, 
Washington,  DC  20506,  or  call  area  code 
(202)  786-0322. 
Stephen ).  McCleary. 

Advisory  Committee  Management  Officer. 
[FR  Doc  88-16218  PiUd  7-18-88:  8:45  ■m) 
MLUNQ  COM  7US-S1-M 


NUCLEAR  REQULATORY 
COMMISSION 

The  Ctovetand  Etoctrte  Muminating  Co. 
at  aLj  Envirarananlal  Aaaaaamant  and 
FIndinQ  of  No  SIsniflcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  Ucense  No.  NPF- 
58  issued  to  The  Cleveland  Electric 
Illuminating  Company,  Duquesne  Light 
Company.  Ohio  Edison  Company, 
Pennsylvania  Power  Company  and 
Toledo  Edison  Company  (the  licensees), 
for  operation  of  the  Perry  Nuclear  Power 
Mant.  Unit  No.  1,  located  in  Lake 
County,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Environmental  Protection 
Plan  in  Appendix  B  of  the  Technical 
Specifications  (TS)  relating  to  the 
surveillance  requirements  for  the 
monitoring  of  Corbicula.  The  principal 
change  is  a  shift  in  the  sampling  area 
from  the  off-shore  lake  bottom  adjacent 
to  the  Perry  intake  and  discharge 
structures  to  sampling  of  sediments  in 
the  Perry  raw  water  systems.  The 
sampling  procedures  at  the  EasUake 
Power  Plant  to  detect  the  presence  of 
Corbicula  are  also  revised  to  use  a  hand 
dredge  in  lieu  of  SCUBA  divers  and 
suction  devices. 

The  proposed  action  is  in  accordance 
with  the  licensees'  application  for 
amendment  dated  October  2, 1987. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  in  order  to  take  advantage  of 
research  conducted  within  the  last  few 
years  which  should  improve  the 
detection  capability  for  the  presence  of 
Corbicula  over  that  which  currenUy 
exists. 

Environmental  Impacts  of  the  Imposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
Technical  Specifications.  The  proposed 
revision  would  provide  a  more  effective 
and  direct  method  for  detecting  die 
presence  of  Corbicula.  This  would 
reduce  the  likelihood  of  blockage  of  the 
Emergency  Service  Water  System  due  to 
growth  of  water-borne  organisms. 
Therefore,  the  proposed  diange  does  not 
increase  the  probability  or 
consequences  of  accidents.  No  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 


the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  significant  radiological 
environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  TS  involves  a  change  in 
sampling  location  from  offshore  lake 
bottom  to  a  location  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  This  would  have  less  nonradiological 
impact  than  the  cturent  program. 
Additionally,  use  of  a  hand  dredge 
instead  of  SCUBA  divers  with  suction 
devices  is  proposed  at  the  Eastlake 
Plant  sampling  location.  The  size  of  the 
hand  dredge  is  small  and  the  sampling 
frequency  (semi-annually)  is  such  that 
any  additional  impacts  resulting  from 
this  change  are  considered  very  minor. 
It  does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Determination  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
March  9. 1988  (53  FR  7804).  No  request 
for  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  a  less  effective  Corbicula 
monitoring  program  than  proposed. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
for  the  Perry  Nuclear  Power  Plant,  Units 
1  and  2,  dated  August  1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensees' 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 


statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  2, 1987  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC 
and  at  the  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081. 

Dated  at  RockviUe.  Maryland,  this  8  day  of 
luly  1988. 

For  the  Nuclear  Regulatory  Commission. 
Kenneth  E.  Perkins, 

Director,  Project  Directorate  111-3,  Division  of 
Reactor  Projects— III,  IV,  V  and  Special 
Projects. 

[FR  Doc.  88-16198  Filed  7-18-88;  8:45  am] 
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NUREG-1296,  Tharmai  Overload 
Protection  for  Electric  Motors  on 
Safety-Related,  Motor-Operated 
Vaivaa-Qanaric  laaua  II.E.6.1; 
Availability  of 

The  Nuclear  Regulatory  Commission 
has  published  a  report  that  describes  the 
thermal  overload  protection  devices  for 
safety-related  motor-operated  valve 
operators  along  with  current  and 
previous  NRC  guidance  for  the  use  of 
overload  protection.  It  is  recommended 
that  uniform  acceptable  practices  for  the 
overload  protection  of  valve  motor 
operators  be  developed  in  the  form  of  a 
standard  or  guidance  document  for  the 
industry  by  cognizant  standards 
developing  organizations. 

Copies  of  NUREG-1296  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  37082,  Washington,  DC 
20013-7082.  Copies  are  also  available 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield.  VA  22161.  A  copy  is  also 
available  for  public  inspection  and/or 
copying  at  the  NRC  Public  Document 
Room.  1717  H  St..  NW..  Washington,  DC. 

Dated  at  Washington,  DC.  this  Zlst  day  of 
June  1988. 

For  the  Nuclear  Regulatory  Commission. 
Guy  A.  Arlotto. 

Director,  Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research. 
(FR  Doc.  88-18196  Filed  7-18-88:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relesse  No.  34-25906;  FN*  No.  SR-CBOE- 
87-461 

Self-Regulatory  Organizationa; 
Chicago  Board  Optiona  Exchange, 
Inc^  Order  Approving  Propoaad  Rule 
Change 

On  October  5, 1987,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  imder  the  Securities  Exchimge 
Act  of  1934  ("Act")  »  and  Rule  19b-4 
thereimder,'  a  proposed  nde  change  to 
set  forth  guidelines  for  trading  halts  in 
equity  options  at  the  Exchange  imder 
varying  circimistances. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
25063  (October  26, 1987),  52  FR  42165 
(November  3, 1987).  No  comments  were 
received  on  the  proposed  rule  change. 

The  CBOE  states  that  the  purpose  of 
the  proposed  rule  change  is  to  provide 
members  with  a  circular  on  the 
Exchange's  existing  trading  halt  policy 
for  options  on  individual  securities  as 
well  as  additional  guidelines  for  trading 
halts.  The  authority  for  trading  halts  is 
derived  from  CBOE  Rule  6.3.  Rule  6.3 
provides  any  two  Floor  Officials  with 
the  authority  to  halt  trading  in  any 
option  contract  in  the  interests  of  a  fair 
and  orderly  market,  for  a  period  not  in 
excess  of  two  consecutive  business 
days.  The  rule  currently  states  that, 
when  determining  whether  a  trading 
halt  is  necessary,  Floor  Officials  may 
consider  the  following  factors:  (i) 
Trading  in  the  underlying  seciuity  has 
been  halted  or  suspended  in  the  primary 
market;  (ii)  the  opening  of  such 
imderlying  security  in  the  primary 
market  has  been  delayed  because  of 
unusual  circimistances;  or  (iii)  other 
unusual  conditions  or  circumstances  are 
present.  In  addition.  Rule  6.3  provides 
that  trading  in  an  option  contract  which 
is  the  subject  of  a  trading  halt  may  be 
resumed  when  the  conditions  which  led 
to  the  halt  are  no  longer  present,  or 
when  the  interests  of  a  fair  and  orderly 
market  are  best  served  by  a  resimiption 
of  trading. 

The  proposed  rule  change  provides 
additional  specificity  to  rule  6.3  by 
describing  seven  situations  which  may 
require  trading  halts.  The  seven 
situations  are:  (1)  There  is  no  last  sale 
and/or  quotation  dissemination  either 
by  the  Exchange  or  by  the  Options  Price 


Reporting  AuUiority  ( "OPRA");  »  (2)  the 
primary  market  trading  in  one  or  more 
stocks  for  regulatory  reasons;  (3)  there  is 
a  primary  market  nonregulatory  trading 
halt  in  one  or  more  individual  equity 
securities;  (4)  the  primary  market  halts 
trading  floor-wide;  (5)  the  primary 
market  is  open  but  is  imable  to 
disseminate  last  sale  or  quotation 
information;  (6)  there  is  an  over-the- 
counter  quote  dissemination  halt;  and 
(7)  the  dissemination  of  news,  after  the 
close  of  trading  in  the  primary  market, 
which  causes  die  Exchange  to  believe 
that  trading  in  options  shoidd  be  halted. 

The  proposed  rule  change  also 
describes  the  procedures  by  which 
CBOE  officials  would  determine 
whether  a  halt  is  warranted  in  each  of 
the  seven  situations.  For  example,  in 
situations  three  and  four  above,  there 
are  provisions  for  resuming  trading  in 
the  affected  options  if  trading  activity  in 
the  underlying  security  other  than  on  the 
primary  market  is  sufficient  to  support 
options  trading.  Finally,  the  proposed 
rule  change  expresses  the  CBOE's 
preference  that  if  any  of  the  seven 
situations  occurs  on  an  expiration 
Friday,  that  trading  in  the  affected 
option  be  allowed  to  continue. 

The  proposal  notes  that  particular 
circumstances  require  the  exercise  of 
judgment  and  discretion,  so  that  the 
Exchange's  policy  can  only  provide 
guidelines  for  trading  halts.  The  CBOE's 
proposal  reflects  the  Exchange's  view 
that,  so  long  as  viable  trading  in  the 
underlying  seciuity  exists,  options 
market  participants  should  not  be 
disabled  from  trading  options. 
Moreover,  the  policy  adcnowledges  the 
Exchange's  overriding  preference  to 
allow  market  participants  to  trade 
options  on  expiration  Friday,  since  this 
is  the  last  opportunity  to  trade  out  of  a 


» 15  U.S.C.  78»(b)(l)  (1982). 
<  17  CFR  24ai9b-4  (1986). 


*  Failures  of  disseminatioii  of  option  last  sale  or 
quotation  information  could  be  manifested  by  a 
failure  of  either  the  last  sale  or  quotation  data 
stream,  and  the  failure  could  be  noor-wide  or  it 
might  affect  only  a  sector  of  the  trading  floor.  The 
Exchange's  policy  provides  that  trading  in  affected 
securities  would  be  halted  upon  establishing  that 
the  dissemination  problem  will  not  be  cured  within 
IS  minutes.  Because  a  disseminatton  failure  likely 
would  result  in  the  affected  display  information 
becoming  stale,  the  Exchange  would  notify  both 
member  firm  floor  representatives  end  news  wire 
services  of  the  problem,  in  order  to  alert  market 
participants  that  the  markets  may  differ  materially 
from  the  stale  infoimation.  Trading  would  resume  15 
minutes  after  notification  to  the  news  vrire  services 
if  the  Exchange  believes  that  fair  and  orderly 
markets  can  be  maintained.  The  Exchange  t>elieves 
that,  ordinarily,  the  public  is  better  served  by  being 
allowed  to  trade  options  in  less-than-ideal 
dissemination  conditions  when  the  underlying 
securities  markets  are  open  for  business.  Letter  from 
Frederic  M.  Krieger.  Associate  General  Counsel. 
CBOE.  to  Howard  Kramer,  AssisUnt  Director. 
Commission,  dated  April  22, 198B. 
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poaitloB  prior  to  cxplratimi.  In  addition, 
the  Bxchange'i  trading  hah  poHcy 
providas  that  actioB  be  taken  to  notify 
maiiEat  participants  of  resumption  of 
tradlnf  after  a  hah.  For  tntamph,  where 
trading  In  indlvldBal  eqidtjr  options  has 
been  haltad  because  the  primary  maricet 
has  halted  trading  floar-wMe.  If  two 
floor  officials  and  a  senior  Exchange 
staff  ofiBdal  detennine  that  soffident 
markets  wiO  support  trading  otlier  than 
at  the  primary  exchange,  the  Exchange 
will  resume  trading  one  hour  after 
notification  to  the  news  wire  services. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulatfons  thereunder 
appbcaUe  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  sttcUon  t,*  and  the  rules 
and  regulations  thereunder.  The 
Commission  finds  that  the  proposal  will 
enhance  market  effidencgr  by  pravichng 
a  dearer  description  of  the  Exchange's 
existing  trading  hah  poUcy  for  options 
on  individual  equity  securities.  The 
proposal  was  submitted  by  the  CBOE 
after  consultation  widi  representatives 
horn  the  other  options  exchanges,  and 
reflects  efforts  by  the  CBOB  to  develop 
a  uniform  trading  halt  polky.  The 
proposed  rule  change  would  be 
particularly  helpful  during  times  of  hi^ 
volatility,  such  as  during  the  October 
1987  market  break.  During  the  week  of 
October  19. 1987,  trading  in  securities 
underlying  CBOE  options  had  halted  on 
the  primary  exchange.  While  this 
resulted  in  trading  halts  in  the  overlying 
options,  additional  darity  as  to  the 
conditions  requiring  an  t^tion  trading 
halt  would  have  reduced  confusion  for 
market  partidpants.  The  proposed  rule 
change  should  help  provide  this  clarity.* 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  is  approved 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Dated:  July  13, 1908. 
looatluB  G.  Kaix. 
Secretary. 
(FR  Doc  88-10230  Piled  7-18-88: 8:4S  am) 


MSU.8.C7Bf(10SZ). 

*  In  aypwwtBg  lUa  piMef  ckaaga.  whidi 
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'  17  CFR  200.3O-3(aN12)  (1flS7). 


ApprovwiQ  Proposed  RuloCtHMiQo 

The  kfidwest  Secdritias  Truat 
Company  ("MSTC")  on  Fefaniary  23, 
1988,  submitted  a  proposed  rale  change 
pursuant  to  section  19(b)(1)  of  the 
Securitiss  Exchange  Ad  of  1934  ("Act"). 
The  proposal  would  twadnale  one  of 
M SrCs  current  securities  withdrawal 
procedtues.  Notice  of  die  proposal 
appeared  in  the  Fodsfal  Eeglaisi  on 
Febniary  23, 1988,  to  soUdt  public 
comment.* 

No  comments  ware  received.  Tliis 
order  approves  the  proposed  rule 
change. 

1.  Description  of  ttw  Propoatd 

The  proposal  would  amend  Rule  1. 
Section  2(a)  of  Arttcvle  U  (Settiement 
Servicaa)  of  Uie  MSTC  Rnlea  to 
discontinue  the  service  known  as 
"demand  street  requests."  By  related 
conforming  changes,  the  term  "demand 
street  reqtmats"  would  be  exdsed  firom 
all  of  MSTCs  Roles. 

An  MSTC  "demand  street  request." 
also  known  as  a  "demand  street 
withdrawal  request."  is  a  request  by  a 
partidpant  to  MSTC  for  the  withdrawal 
of  street-name  securities  from  MSTC's 
system  and  for  their  physical  delivery  or 
pick-up.  MSTC  currentiy  processes  such 
requests  ahead  of  the  more  routine 
"street  withdrawal  requests"  but  at  a 
higher  charge  to  its  partidpants.* 

MSTC  sUtes  tiut  recent 
improvements  to  its  electronic  systems 
have  expedited  the  processing  of  routine 
withdrawal  requests.  MSTC  states  that 
consequenUy,  the  volume  of  requests  for 
demand  street  requests,  at  their 
premium  prices,  has  diminished 
significao^y. 

MSTC  states  that  it  proposes  to 
terminate  "demand  street  requests" 
because,  in  its  business  judgment,  the 
dedining  use  of  that  service  does  not 
justify  the  inefficiendes  of  continuing 
two  parallel  services  that  provide 
essentially  the  same  product  MSTC 
believes  that  the  proposal  is  consistent 


with  section  17A  of  the  Ad  in  that  die 
proposal  would  provide  MSTC  with 
uniform  securhy  wdthdrawal  procedures 
that  would  improve  both  cost 
effectiveness  and  the  safeguarding  of 
securities  in  the  cnsttxfy  or  control  of 
MSTC. 

3.  DiBcuamon 

The  Commission  beliaves  that  this 
proposal  is  consistent  wdth  the  Act 
particulariy  section  17A  of  die  Act 
MSTC  has  reported  that  due  to  systems 
enhancamoits.  its  participants  have 
shown  significantly  reduced  interest  in 
luing  the  more  expensive  withdrawal 
procedure  that  this  proposal  would 
eliminate.  Moreover,  K^TC  has 
represented  that  a  uniform  system  for  Its 
partidpants',  withdrawal  of  street  name 
securities  would  be  more  effident  in 
terms  of:  (1)  Cost  effectiveness,  and  (2) 
custodial  techniques  for  safeguarding 
securities.  Accordingly,  the  Commission 
believes  that  the  proposal  is  designed  to 
fadlitate  more  efficient  and  safer 
procedtues  for  the  prompt  and  accurate 
clearance  and  settlement  of  transactions 
in  securities. 

4,  Conclusion 

For  the  reasons  discussed  in  this 
order,  the  Commission  finds  that  the 
proposed  nile  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  tfaereimder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act  that  the  above- 
mentioned  proposed  nde  change  (SR- 
MSTC-88-03)  be.  and  hereby  is, 
approved 

For  lbs  Comaiiission.  by  Dm  Diviaion  of 
Market  Regulation  purauant  to  delegated 
autiiority. 

Dated:  )uly  12. 1988. 
looatliaB  G.  Kalx. 
Secretary. 

(FR  Doc  88-16223  Filed  7-18-88: 8:45  am) 
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*  Sm  Sacuritie*  Bxchanaa  Act  ReieaM  Na  2S3iS 
(Febniaiy  17. 198S).  S3  FR  S3SS. 

'  Althwih  both  typaa  of  atraat  wlthdrnwalt 
Invoiva  oariillcatea  regitteied  in  MSTC's  nonlnM 
nana.  Iba  "daawMT  coquaat  fanarally  raaaltad  In 
the  participaM  laoaiving  a  eailtffcala  wMtifei  2  lo  4 
hours  for  a  (ae  of  815.  whacws  rowliae  stiMi 
withdrawal*  generally  were  atade  available  within 
4  to  S  hour*  for  a  fee  of  Ml  Cnnwidy.  aB 
wWhihawals  ara  procaasad  on  a  'ilnt-coNie.  flrsl- 
served"  basis,  ordinarily  within  2  to  4  hour*. 
Converaation  between  feffrey  E.  Lewis.  Associate 
Counsel  MSTC.  and  Thomas  C  Elter,  Attorney, 
Commission.  April  10  and  22. 19SS. 


July  14. 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  With  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  die 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  theretmder,  for  unlisted 
trading  privileges  In  the  following 
securities: 

Burlington  Resources,  Inc. 
Common  Stock.  $.01  Par  Value  (File 


No.  7-3604) 
Chaparral  Steel  Company 
Common  Stock,  $.10  Par  Value  (File 
No.  7-3805) 
American  Realty  Trust  Inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3608) 
Banco  Central,  S.A. 
American  Depositary  Sihares.  No  Par 
Value  (File  No.  7-3607) 
SCECorp  (Holding  Company) 
Common  Stock,  No  Par  Value  (File 
No.  7-3608) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  4, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  «viU  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it  that 
the  extension  of  imlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderiy  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
jonatlian  G.  Kalx, 
Secretary. 
[FR  Doc.  88-16226  Filed  7-18-48:  8:45  am] 
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[Release  Na  34-29904;  nto  Ito.  SR-PSE- 
88-10] 

Self -Regulatory  Organlzalions; 
Propocod  Rule  Change  by  the  Pacific 
Stock  Exchange,  Inc.  That  WouM 
Allow  Members  To  Ghre  Pre-Opening 
Option  Market  Quote  Indications 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Ad  of  1934, 15 
U.S.C  788(b)(1)  ("Act"),  notice  is  hereby 
given  that  on  May  31. 1988,  the  Padfic 
Stock  Exchange.  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Rule  VI, 
Section  36  by  adding  Commentary  .02 
which  allows  members  to  give  pre- 
opening  market  indications  in  order  to 
decrease  the  time  required  to  complete 
opening  rotations.  In  addition,  the 
Exchange  will  add  Options  Floor 
Procediue  Advice  C-2  which  sets  out 
the  procedures  to  be  followed  in  order  to 
implement  the  provisions  of 
Commentary  .02.  (Brackets  indicate 
language  to  be  deleted;  italics  indicate 
new  langua^.) 

Rule  VI 

Trading  Rotations 

Sec.  36,  Commentary  .01  a,  b,  and  c.  no 
change. 

Commentary  .02 

For  those  option  classes  and  within 
such  time  periods  as  the  Options  Floor 
Trading  Committee  may  designate, 
members  may,  prior  to  opening  rotation, 
enter  option  market  quote  indications 
based  upon  the  anticipated  opening 
price  of  the  securities  underlying  such 
designated  option  class. 

Options  Floor  Procedure  Advice  C-2 

Subject  Pre-Opening  Option  Market 
Quote  Indication  Procedure 

The  following  procedures  shall  be 
followed  by  the  Order  Book  Official  at 
each  post  when  posting  pre-opening 
option  market  quote  indications. 

1.  For  those  options  classes 
designated  by  the  Options  Floor  Trading 
Committee  as  eligible  for  pre-opening 
option  market  quote  indications 
procedures  the  OBO  shall,  no  earlier 
than  6:15  a.m.  (PT),  request  market 
quote  indications  from  the  members 
present  in  the  trading  crowd. 

2.  The  Members  may  then  provide 
pre-opening  option  market  quote 
indications  at  which  time  the  OBO  shall 
post  these  quotations.  Upon  the  opening 
of  the  underlying  stock  and  no  case 
earlier  than  6:30  a.m.  (PT)  the  OBO 
shall  request  verbal  confirmation  from 
the  trading  crowd  that  such  pre-opening 
option  market  quote  indications  reflect 
the  actual  market  and  constitute  valid 
opening  quotations.  If  the  crowd 
indicates  that  such  pre-opening  option 
market  quote  indications  reflect  the 
actual  market  and  constitute  valid 
opening  quotations,  the  OBO  shall 
conduct  a  one-price  opening  in 
accordance  with  applicable  Exchange 
Rules  for  all  series  in  which  floor 
brokers  in  the  crowd  or  the  Book  hold 
executable  limit  or  market  orders.  After 


such  orders  have  been  executed,  the 
OBO  shall  note  the  time  and  declare  the 
class  open. 

3.  Notwithstanding  paragraphs  1  and 
2  of  this  Advice,  the  OBO  may  direct 
that  an  opening  rotation  take  place 
pursuant  to  Rule  VI,  Section  36(a)  if  a) 
the  OBO  fails  to  receive  market  quote 
indications:  or  b)  the  underlying 
security  opei\s  substantially  higher  or 
lower  than  the  opening  price  anticipated 
by  the  members  of  the  crowd  providing 
the  pre-opening  market  quote 
indications;  or  c)  there  are  substantial 
order  imbalances  affecting  the  options 
class  or:  d)  for  such  other  reasons  as  the 
Options  Floor  Trading  Committee  the 
OBO  or  the  Exchange  may  determine. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basb  for  die  Prc^iosed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  induded 
statements  concerning  the  piupose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statments  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  these  amendments  is 
to  decrease  the  amoimt  of  time  required 
to  obtain  opening  maricet  quotations 
during  opening  rotation.  Under  certain 
market  conditions,  such  as  the 
conditions  that  occurred  during  the 
October  1987  market  break,  it  may  take 
up  to  45  minutes  to  obtain  opening 
market  quotations  for  all  series  of  all 
classes  of  options  traded  in  a  particular 
pit> 

Under  the  proposed  Rule,  members  of 
a  crowd  wherein  a  designated  option 
class  is  traded  would  have  the 
opportunity,  before  6:30  a.m.  (FT),  to 
provide  pre-opening  option  maiket 
quote  indications  based  upon  the 
antidpated  opening  price  of  the 
imderlying  securify.  Then,  if  after  the 
imderlying  has  opened,  and  in  no  case 
eariier  than  8:30  a  on.  (PT),  members 
confirm  the  pre-opening  option  maiket 
quote  indications,  a  one  price  opening 
would  take  place  pursuant  to  appUcable 
Exchange  Rules.  If  the  pre-opening 


■  Telephone  oooveraation  between  T.  Glen 
SUnton,  SufT  Attorney.  PSE.  and  Mary  RevdL 
Attorney,  Commission.  July  12.  isea 


27252 


Federal  Register  /  Vol.  53.  No.  138  /  Tuesday.  July  19.  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  138  /  Tuesday.  July  19,  1988  /  Notices 


27253 


option  market  quote  indications  are  not 
connrmed,  the  OBO  would  conduct  a 
regular  opening  rotation  in  that  class 
pursuant  to  applicable  Exchange  Rules. 

Further,  if  any  unusual  conditions 
exist  the  OBO  would  have  great 
flexibility  to  call  for  an  opening  rotation 
in  the  class. 

Pre-opening  option  maricet  quote 
indications  would  be  provided  by 
members  for  (a)  all  options  classes 
whose  underlying  stock  is  sold  over-the- 
counter  and  (b)  those  option  classes 
whose  underlying  stock  shows  little 
market  volatility.* 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  will  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  by 
decreasing  the  amount  of  time  required 
for  opening  rotations. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Ei^ectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Hnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding;  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 


*  The  following  crileiia  will  be  applied  by  the 
Options  Floor  Trading  Commiltee  ("Committee")  to 
all  equity  options  traded  upon  the  Exchange's 
option  floor  in  reaching  a  determination  that  the 
option's  underlying  stock  shows  little  market 
volatility:  (1)  The  average  difference  between  the 
closing  price  and  the  opening  price  of  the  underlying 
security  measured  dally  over  a  two-month  period 
must  be  V*  point  or  less:  and  (2)  the  average  dally 
volume  of  options  contracts  traded  on  the  opening 
in  the  class  over  the  same  two-month  period  may 
not  excf>ed  100  contracts.  Once  an  option  class  has 
l>een  designated  as  eligible  for  pre-opening 
procedures,  it  will  remain  eligible  until  the 
Committee  makes  a  determination  that  it  is  no 
longer  eligible,  letter  from  T.  Glen  Stanton.  Staff 
Attorney,  PSE.  to  Joseph  Furey.  Branch  Chief. 
Commission,  dated  June  20, 1988. 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  flie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  flled 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Conmiission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  oiganization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  9, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  July  13. 1988. 
Jonatliao  G.  Katz, 
Secretary. 
(PR  Doc.  88-16224  Filed  7-18-88;  8:45  am] 
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Self-Ragulatofy  Organizations; 
Proposed  Rule  Change  by  ttie  Pacific 
Stock  Exctiange,  Inc.  To  Allow  ttie 
Addition  of  One  or  More  Series  of 
Option  Contracts  at  a  Strike  Price  Up 
to  100  Points  Alwve  and  Bekm  the 
Current  Price  of  the  Financial  Newa 
Cofnpoelte  Index 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b){l)  ("Act"),  notice  is  hereby 
given  that  on  June  30, 1988,  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self>Regulatory  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Rule  XXI, 
Section  8  by  adding  Commentary  .01 
which  allows  adding  one  or  more  series 
of  option  contracts  at  a  strike  price  up  to 
100  points  above  and  below  the  current 
index  price  of  the  Financial  News 
Composite  Index  ("FNCI"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Stahitory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Self-Regulatory  Organization  included 
statements  concerning  the  purpose  of     . 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  section  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Staturory  Basis  for  Proposed  Rule 
Change 

The  proposed  rule  change  allows  the 
Exchange  to  open  for  trading  options  at 
a  strike  price  up  to  100  points  above  or 
below  the  current  FNCI  price.  The 
Exhange  believes  that  this  will  enable 
market  participants  to  have  a  greater 
range  of  trading  and  hedging 
opportunities.  The  FNCI  options  market 
has  a  high  degree  of  institutional 
activity  and  these  sophisticated  market 
participants  believe  that  they  can  use  a 
greater  range  of  strike  prices  than  can 
the  typical  retail  investor. 

The  Exchange  also  recognizes  that  the 
proposed  change  will  make  available  far 
out-of-the-money  options,  which  have  a 
relatively  lower  possibility  of  coming 
into  the  money  before  expiration. 
Accordingly,  the  Exchange  has 
cautioned  its  member  firms  that  these 
options,  particularly  the  far  out-of-the- 
money  series,  be  closely  scrutinized  by 
the  Exchange  as  to  the  suitability  and 
propriety  of  transactions  in  these  series 
by  retail  customers. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  the  Act  and,  in 
particular,  section  6(b)(5]  thereof,  in  that 
the  rule  change  is  intended  to  increase 
market  liquidity  by  providing 
sophisticated  market  participants  with  a 
greater  range  of  options  series  for 
trading. 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding:  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approved  such  proposed 
rule  change;  or 

(B)  Institute  preceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commision,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Conunission 
and  any  person,  other  than  those  that 
may  be  withheld  fit>m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Stfa  Street.  NW..  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  9, 1986. 

For  tite  Commission  by  the  Division  of 
-  Marlcet  Regulation,  pursuant  to  delegated 
autho^ty. 


Dated:  ]uly  13. 1988. 
looathan  G.  Kaiz, 
Secretary. 
[FR  Doc  88-16225  Filed  7-18-88;  8:45  am] 


Self-Regulatory  Organizattons; 
AppllcatkMi*  for  Unlisted  Tradtng 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exctiange,  Inc. 

]uly  14, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

American  Realty  Trust 
Shares  of  Beneficial  Interest  tiM  Par 
Value  (File  No.  7-3609) 
Continental  Graphics  Corporation 
Common  Stock,  $1.25  Par  Value  (File 
No.  7-3610) 
A.T.  Cross  Company 
Common  Stock,  $1JOO  Par  Value  (File 
No.  7-3611) 
Crown  Crafts,  In& 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3612) 
Cyprus  Funds,  Inc. 
Common  Stock,  $.001  Par  Value  (File 
No.  7-3613) 
Frequency  Electronics.  Inc. 
Common  Stock.  $1JOO  Par  Value  (File 
No.  7-3614) 
Healtbvest 
Shares  of  Beneficial  Interest  (File  No. 
7-3615) 
ICH  Corporation 
$1.75  Convertible  Exchangeable 
Preferred  Stock  (File  No.  7-3616) 
McClatchy  Newspapers.  Inc. 
Conunon  Stock,  $.01  Par  Value  (File 
No.  7-3617) 
Michaels  Stores,  Inc. 
Common  Stodc  $.10  Par  Value  (Rle 
No.  7-3618) 
MFS  Government  Maricet  Income  Trust 
Common  Stock.  No  Par  Value  (File 
No.  7-3619) 
MSI  Data  Corporation 
Common  Stock,  $1.00  Par  Value  [File 
No.  7-3620) 
New  World  Entertainment 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3621) 
Newmark  &  Lewis,  Inc. 
Common  Stock.  $.05  Par  Value  (File 
No.  7-3622) 
The  Olsten  Corporation 
Conunon  Stock.  $.10  Par  Value  (File 
No.  7-3623) 
Ply-Gem  Industries.  Inc. 
Common  Stock,  $.25  Par  Value  (File 


No.  7-^624) 
Porta  Systems  Corporation 
Conunon  Stock,  $.01  Par  Value  (File 
No.  7-3625) 
Ransbury  Corporation 
Common  Stock,  $.15  Par  Value  (File 
No.  7-3626) 
Taiwan  Fund,  Inc. 
Conunon  Stock,  $1.00  Par  Value  (File 
No.  7-3627) 
Tejon  Ranch  Company 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3628) 
Thermedics,  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-3629) 
The  Timberland  Company 
Class  A  Common  Stocic  $.01  Par 
Value  (File  No.  7-3630) 
Trinity  Industries,  Inc, 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3631) 
The  Washington  Post  Company 
Class  B  Common  Stock.  $1.00  Par 
Value  (File  No.  7-3632) 
Advanced  Micro  Devices,  Inc. 
Depositary  Convertible  Exchangeable 
Preference  Shares  (File  No.  7-3633) 
Arkla,  Inc. 
$3.00  Convertible  Exchangeable 
Preferred  Stock,  Series  A  (File  No. 
7-3834) 
Arrow  Electronics.  Inc. 
Depository  Convertible  Exchangeable 
Preference  Shares  (File  No.  7-3635) 
Hasbro.  Ina 
8%  Omvertible  Preferred  Stock  (File 
No.  7-3636) 
Lomas  &  Nettleton  Mortgage  Investors 
Warrants  expiring  March  1. 1990  (File 
No.  7-3837) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  4. 1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  luUisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 
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For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
"onathan  G.  Katx. 
Secretary. 

|FR  Doc.  88-1S228  Filed  7-1B-68: 8:45  am] 
MUJNO  COM  seio-ot-M 

CnslMss  Ng  34-2S—6;  Flte  Na  8R-PSE- 
SS-07] 

Proposed  Rule  Change  by  Pacific 
Stock  Exchange,  Inc^  Relating  to 
Artiltratlon  Procedures  and  Filing  Fees 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  June  3, 1988,  the  Pacific 
Stock  Exchange  Incorporated  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Exchange 
Rule  XII,  which  pertains  to  rules  for 
arbitration.  Section  2  of  Rule  XII 
currently  provides  that  claims  of  less 
than  $5,000  may  be  decided  by  a  single 
arbitrator  pursuant  to  expedited  and 
simplified  arbitration  procedures.  The 
proposed  amendment  would  increase 
the  limit  on  the  size  of  claims  for  which 
the  simplined  arbitration  procedures  are 
available  from  $5,000  to  $10,000,  in  order 
to  increase  substantially  the  number  of 
cases  processed  under  that  provision; 
and  would  establish  a  Filing  fee  of  $200 
in  cases  where  the  amount  in 
controversy  is  more  than  $5,000  but  does 
not  exceed  $10,000. 

Section  2(d)  provides  that,  in  a 
simplified  arbitration,  if  a  counterclaim 
exceeding  $10,000  is  Hied,  the  arbitrator 
may  refer  the  claim,  counterclaim,  and/ 
or  third  party  claim,  if  any.  to  a  panel  of 
three  or  five  arbitrators.  The  proposed 
amendment  to  section  2(d)  would 
provide  that  the  Director  of  Arbitration 
could  refer  the  claim  to  a  panel  of  a 
maximum  of  three  arbitrators. 

Section  8(a)(1)  of  Rule  XII  currently 
provides  that  in  all  matters  involving 
public  customers  where  the  claim  does 
not  exceed  $500,000,  or  where  the  claim 
does  not  involve  or  disclose  a  monetary 
claim,  the  Director  of  Arbitration  shall 
appoint  a  panel  of  no  fewer  than  three, 
nor  more  than  five  arbitrators. 


Section  8(a)(2)  currently  provides  that 
in  all  matters  involving  public  customers 
where  the  claim  is  $500,000  or  more,  a 
panel  of  five  arbitrators  is  required, 
unless  the  parties  agree  to  have  three 
arbitrators. 

In  order  to  alleviate  administrative 
delays  cmd  costs  frequently  encountered 
in  such  cases,  the  proposed  rule  would 
eliminate  the  requirement  of  five- 
member  panels,  allowing  the  Director  of 
Arbitration  to  exercise  discretion  in 
appointing  panels  of  no  more  than  three 
arbitrators  in  all  cases  not  heard  under 
the  simplified  arbitration  procedures. 

The  proposed  rule  amending  section 
31(a).  (c)  and  (d)  of  Rule  XU  would 
provide  for  an  increase  in  the  deposit  for 
claims  exceeding  $500,000.  would 
provide  that  the  maximum  deposit  for 
non-monetary  claims  be  increased  from 
$750  to  $1,000.  and  would  provide  that 
the  administrative  fee  retained  in  an 
arbitration  case  which  is  settled  or 
withdrawn  prior  to  the  first  hearing 
session  to  be  increased  bom  $25  to  $100. 

Section  31(a)  would  also  be  amended 
to  provide  for  a  nonrefundable  filing  fee 
to  be  imposed  on  all  member  firms  for 
each  Submission  Agreement  filed 
against  a  non-member. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutofy  Basb  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A).  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

A  Uniform  Arbitration  Code  (the 
"Uniform  Code")  has  been  developed  by 
the  Securities  Industry  Conference  on 
Arbitration  ("SICA").  to  establish  a 
uniform  system  of  arbitration 
procedures  throughout  the  securities 
industry.  The  proposed  rule  changes  are 
intended  to  make  Rule  XII  of  PSE 
consistent  with  the  Uniform  Code.  In 
general,  the  changes  are  intended  to 
simplify  arbitration  procedures  for 
claims  up  to  $10,000.  to  provide  for  a 
maximum  of  three  arbitrators  in  certain 
matters,  to  update  the  filing  fees,  and  to 
increase  the  amount  retained  from  the 
deposit  where  a  matter  is  settled  or 


withdraivn  prior  to  the  first  arbitration 
session. 

(1)  Increased  limit  on  claims  eligible 
for  simplified  arbitration  procedures: 
Section  2(a)  of  Rule  XII  currently 
provides  that  claims  of  less  than  $5,000 
may  be  decided  by  a  single  arbitrator 
pursuant  to  expedited  and  simplified 
arbitration  procedures.  The  proposed 
rule  change  would  increase  the  limit  on 
the  size  of  claims  for  which  the 
simplified  arbitration  procedlires  are 
available  from  $5,000  to  $10,000  in  order 
to  increase  substantially  the  number  of 
cases  processed  under  that  section:  and 
would  establish  a  filing  fee  of  $200  in 
cases  where  the  amount  in  controversy 
is  more  than  $5,000  but  does  not  exceed 
$10,000. 

(2)  Modification  of  composition  of 
arbitration  panels:  Section  8(a)(1)  of 
Rule  XII  currently  provides  that  in  all 
arbitration  matters  brought  by  public 
customers,  that  do  not  exceed  $500,000, 
the  Director  of  Arbitration  shall  appoint 
a  panel  of  no  less  than  three,  nor  more 
than  five,  arbitrators. 

Section  8(a)(2)  provides  that  in  all 
such  arbitration  matters  that  exceed 
$500,000.  the  Director  of  Arbitration 
shall  appoint  a  panel  of  five  arbitrators, 
unless  the  parties  agree  to  a  panel  of 
three  arbitrators. 

In  order  to  alleviate  administrative 
delays  and  minimize  the  high  costs 
fi«quently  encountered  in  such  matters, 
the  proposed  rule  would  provide  for  a 
maximum  of  three  arbitrators  in  all 
public  customer  claims  that  exceed 
$10,000. 

(3)  Increased  deposit  for  claims  over 
$500,000.  The  proposed  rule  change 
amending  section  31(a)  of  Rule  XII 
would  increase  the  deposit  required  for 
claims  over  $500,000  from  $750  to  $1,000. 
In  the  case  of  non-monetary  claims,  the 
proposed  rule  would  amend  section 
31(c)  to  provide  a  maximum  deposit  on 
$1,000.  rather  than  $750. 

(4)  $500  non-refundable  filing  fee  for 
claims  against  non-members:  The 
proposed  rule  amendment  to  section 
31(a)  establishes  a  non-refundable  filing 
fee  of  $500  imposed  on  all  member  firms 
for  each  arbitration  Submission 
Agreement  filed  with  PSE  against  a  non- 
member.  The  proposed  user-based  fee 
reduces  reliance  upon  general 
assessments  in  assisting  PSE  in 
recouping  a  portion  of  costs  incurred  in 
providing  its  arbitration  facilities.  The 
proposed  fee  would  be  charged  without 
respect  to  the  merit  of  the  matter  filed  or 
submitted  the  amount  at  issue,  or  the 
disposition.  The  proposed  fee  is  user- 
based,  with  those  persons  using  PSE's 
services  or  facilities  more  often  paying 
proportionately  more  than  those  using 
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the  services  or  facilities  less  frequently. 
The  proposed  fee  is  equitable  in  that  it 
will  be  imposed  on  all  PSE  member 
firms. 

(5)  Increased  amount  of  filing-fee 
retained  in  cases  settled  or  withdrawn 
before  first  session:  The  proposed  rule 
change  amending  section  31(d)  of  Rule 
XII  would  provide  that  the 
administrative  fee  retained  in  an 
arbitration  case  which  is  settled  or 
withdrawn  prior  to  the  first  hearing 
session  be  increased  fix>m  $25  to  $100. 

PSE  has  adopted  the  proposed  rule 
changes  pursuant  to  section  6(b)(5)  of 
the  Act,  which  requires  that  PSE's  rules 
be  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  end  open  market 
and.  in  general,  protect  investors  and 
the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PSE  does  not  believe  that  the 
proposed  rule  changes  impose  a  burden 
on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participating  or  Others 

PSE  has  neither  solicited  nor  received 
comments  on  the  proposed  rule  changes. 

m.  Date  of  Effectiveness  of  the 
PnqxMed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding;  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  changes:  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 


rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  Ail 
submissions  should  refer  to  File  No.  SR- 
PSB-88-7  and  should  be  submitted  by 
August  9. 1988. 

F<H-  the  Commission  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority. 

Dated  July  11, 198& 
lonathan  G.  Kalz, 
Secretary. 
[FR  Doc.  88-16231  Filed  7-18-88: 8:45  am] 
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SeH-Reguiatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

July  14. 108& 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Seciuities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
CBI  Industries.  Inc. 
Common  Stock.  $2.50  Par  Value  (File 
No.  7-3597) 
Commercial  Metals  Company 
Common  Stock.  $5.00  Par  Value  (File 
No.  7-3598) 
Hexcel  Corporation 
Common  Stock,  No  Par  Value  (File 
No.  7-3599) 
Progressive  Corporation 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3600) 
Southern  New  England 

Telecommunications  Corp. 
Common  Stock,  $12.50  Par  Value  (File 
No.  7-3601) 
Thermo  Electron  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3602) 
United  Illuminating  Company 
Common  Stock,  No  Par  Value  (File 
No.  7-3603) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  4. 1988, 


written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission,    - 
450  5th  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
laoathan  G.  Katz. 
Secretary. 

[FR  Doc  88-16227  Filed  7-18-88;  8:45  am] 
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AppOcatkNi;  Integrated  Medteal 
Venture  Partners,  UP^  et  aL 

AOENCV;  Securities  and  Exchange 
Commission  ("SEC"). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Integrated  Medical 
Venture  Partners,  LP.  ("MVP  1"). 
Integrated  Medical  Venture  Partners  2, 
LP.  (the  "Partnership")  and  Integrated 
Medical  Venture  Management  2  (the 
"Managing  General  Partner"). 

Relevant  1940  Sections:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(19)  and 
2(a)(3)(D)  of  die  1940  Act 

Summary  of  Application:  Applicants 
seek  an  order  determining  that  (i)  the 
Independent  General  Partners  (as 
hereinafter  defined)  of  the  Partnership 
are  not  "interested  persons"  of  the 
Partnership  or  the  Managing  General 
Partner  solely  by  reason  of  their  status 
as  general  partners  of  the  Partnership  or 
as  independent  general  partners  of 
Integrated  Medical  Ventiue  Partners. 
LP.  ("MVP  1").  (ii)  the  independent 
general  partners  of  MVP  1  will  not  be 
deemed  "interested  persons"  of  MVP  1 
solely  by  virtue  of  serving  as  the 
Independent  General  Partners  of  the 
Partnership,  and  (iii)  persons  who 
become  limited  partners  of  the 
Partnership  (the  "Limited  Partners") 
who  own  less  than  5%  of  the  units  of  : 
limited  partnership  interest  (the  "Units") 
of  the  Partnership  will  not  be  "a^iliated 
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persons"  of  the  Partnership  or  of  any 
general  partners  thereof. 

FUing  Date:  The  appHcation  was  filed 
on  May  10, 1968  and  amended  on  July  1. 
1988.  A  second  amendment  will  be  filed 
during  the  notice  period  the  substance  of 
which  is  contained  herein. 

Hearing  or  Notification  of  Hearing.-.  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
August  2, 1968.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  personally 
or  by  mail,  and  also  send  it  to  the 
Secretary  of  the  SEC,  along  with  proof 
of  service  by  affidavit,  or,  for  lawyers, 
by  certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
AOORCSMS:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington.  DC  20549. 
Applicants,  733  Third  Avenue.  New 
Yorlc.  New  Yorlc  10017.  Attention: 
tioward  S.  Wachtler. 
FOR  niRTHCR  INPONMATION  CONTACT*. 
James  E.  Banks,  Staff  Attorney  (202) 
272-2190,  or  Brion  R.  Thompson.  Branch 
Chief  (202)  272-3016  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
suPMJEMnrrAiiv  intohmation: 
Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants'  RapresentatioiM 

1.  The  Partnership  is  a  recently 
formed  limited  partnership  organized 
under  Delaware  State  law  and  is 
governed  by  an  agreement  of  limited 
partnership  (the  "Partnership 
Agreement").  The  Partnership  has 
elected  to  be  a  business  development 
company,  and.  therefore,  will  be  subject 
to  sections  55  through  85  of  the  1940  Act 
and  to  those  sections  of  the  1940  Act 
made  applicable  to  business 
development  companies  by  section  59 
thereof.  The  Partnership  will  terminate 
not  later  than  December  31, 1988,  unless 
extended  for  up  to  two  additional  two- 
year  periods. 

2.  The  Partnership  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  on  Form  N-2  (File  No.  33-21281) 
with  respect  to  an  offering  by  the 
Partnership  of  up  to  100,000  Units. 
Integrated  Resources  Marketing,  Inc.,  a 


wholly-owned  subsidiary  of  Integrated 
Resources,  Inc.  ("Integrated"),  will  act 
as  the  selling  agent  tot  the  Units  on  a 
"best  efforts"  basis. 

3.  The  general  partners  of  the 
Partnership  ("General  Partners") 
initially  will  consist  of  four  kidividual 
General  Partners  [i.e..  partners  who  are 
natural  persons)  and  the  Managing 
General  Partners.  Applicants  proposed 
that  the  Individual  General  Partners  will 
be  comprised  of  three  Independent 
General  Partners  (defined  to  be 
individuals  who  are  natural  persons  and 
who  are  not  "interested  persons"  of  the 
Partnership  within  the  meaning  of 
section  2(a)(19)  of  the  1940  Act)  and  one 
Individual  General  Partner  who  is  an 
affiliated  person  of  the  Managing 
General  Partner  as  defined  in  section 
2(a)(3)  of  the  1940  Act  The  General 
Partners  may  determine  to  increase  or  to 
decrease  the  number  of  persons  to  serve 
as  Individual  General  Partners, 
however,  they  may  not  reduce  the 
number  of  Individual  General  Partners 
to  less  than  four  persons.  If  at  any  time 
the  niunber  of  Individual  General 
Partners  should  for  other  reasons  be  less 
than  four,  the  remaining  Partners  shall, 
within  90  days,  designate  one  or  more 
successor  Individual  General  Partners 
so  as  to  restore  the  number  of  Individual 
General  Partners  to  not  less  than  four. 
The  Partnership  Agreement  further 
provides  that  a  majority  of  such  General 
Partners  must  be  Independent  General 
Partners. 

4.  The  Managing  General  Partner,  a 
Delaware  partnership,  will  be 
responsible  for  purchasing  investments 
for  the  Partnership  which  have  been 
approved  by  the  Independent  General 
Partners.  The  Managing  General  Partner 
will  also  be  responsible  for  providing 
various  management  and  administrative 
services  necessary  for  the  ongoing 
operation  of  the  Partnership  and  for 
managing  the  Partnership's  short-term 
money  market  instruments  pursuant  to  a 
management  agreement  witii  the 
Partnership.  The  Managing  General 
Partner  is  a  registered  investment 
adviser  under  the  Investment  Advisors 
Act  of  1940  (the  "'Advisers  Act").  The 
general  partners  of  the  Managing 
General  Partner  are  Integrated  Medical 
Venture  Investments,  Inc.  ("IMW).  a 
wholly-owned  subsidiary  of  Integrated, 
and  BSW.  Inc.  BSW,  Ina  and  IMVI  also 
act  as  general  partners  of  Integrated 
Medical  Venture  Management,  a 
Delaware  general  partnership,  which 
ants  as  the  Managing  General  Partner  of 
MVPl. 

5.  MVP  1,  organized  in  1987,  is 
regulated  under  the  1940  Act  as  a 
business  development  company.  In 
addition,  MVP  1  is  the  subject  of  an 


earlier  exemptive  order  of  the  SEC 
(Investment  Company  Release  No.  IC- 
15881,  Idy  17, 1987),  which  declares  that 
the  Independent  General  Partners  of 
MVP  1.  are  not  interested  persons  of 
MVP  1  solely  by  reason  of  their  being 
general  partners  of  MVP  1:  and  that  the 
limited  partners  of  MVP  1  v>rith  power  to 
vote  less  than  five  percent  of  the 
outstanding  shares  are  not  affiliated 
persons  of  MVP  1  or  any  general  partner 
thereof  solely  by  reason  of  being  a 
limited  partners  of  MVP  1;  and  which 
permits  the  acquisition  by  MVP  1  fit)m 
its  managing  general  partner  or  an 
affiliate  thereof  of  certain  initial  venture 
capital  investments. 

6.  The  Individual  General  Partners 
solely  will  manage  the  Partnership, 
except  in  regard  to  those  specific 
activities  of  the  Partnership  for  which 
the  Managing  General  Partner  in  its 
capacity  as  Managing  General  Partner 
or  as  investment  adivser  will  be 
responsible.  The  Individual  General 
Partners  will  provide  overall  guidance 
and  supervision  of  Partnership 
operations  and  will  perform  the  same 
functions  as  directors  of  the  corporation. 
The  Independent  General  Partners  will 
assume  die  responsibilities  and 
obligations  imposed  by  the  1940  Act  and 
the  regulations  thereunder  or  the 
disinterested  directors  of  a  registered 
investment  company. 

6.  The  Limited  Partners  have  no  right 
to  control  ^e  Partnership's  business,  but 
may  exercise  certain  rights  and  powers 
of  a  Limited  Partner  under  the 
Patnership  Agreement,  including  voting 
ri^ts  and  giving  consents  and 
approvals  provided  for  in  the 
Partnership  Agreement.  Limited  Partners 
will  be  afforded  all  voting  rights 
required  by  the  1940  Act.  Applicants 
v«rill  obtain  an  opinion  from  the 
Delaware  legal  counsel  for  the 
Partnership  that  the  existence  of  these 
voting  rights  does  not  subject  the 
Limited  Partners  to  liability  as  General 
Partners  under  the  Delaware  Revised 
Uniform  Limited  Partnership  Act.  In 
addition,  the  Partnership  Agreement 
obligates  the  General  Partners  to  take 
all  action  which  may  be  necessary  or 
appropriate  to  protect  the  limited 
liability  of  the  Limited  Partners.  An 
insurance  policy  to  provide  coverage  to 
persons  who  become  Limited  Partners  in 
Uie  Partnership  has  not  been  obtained. 
Applicants  state,  however,  that  the 
General  Partners  vriU  consider  the 
possibiUty  of  obtaining  errors  and 
omissions  insurance  for  the  Partnership. 
In  light  of  the  view  of  the  staff  of  the 
SEC  that  generous  insurance  coverage  is 
appropriate  in  view  of  the  special 
problems  c^  using  the  limited 


Federal  Register  /  Vol.  53.  No.  138  /  Tuesday.  July  19.  1988  /  Notices 


27257 


partnership  form  for  registered 
investment  companies,  the  Independent 
General  Partners  will  review 
periodically  the  question  of  the 
appropriateness  of  obtaining  an  errors 
and  ommisions  insurance  policy  for  the 
Partnership. 

Applicants'  Legal  Analysis 

1.  Applicants  requ^t  an  exemption 
from  the  provisions  of  section  2(a)(19]  of 
the  1940  Act  to  the  extent  that  the 
Independent  General  Partners  of  the 
Partnership  would  otherwise  be  deemed 
to  be  "interested  persons"  of  the 
Partnership  and  of  the  Managing 
General  Partner  solely  because  such 
Independent  General  Partners  are 
general  partners  of  the  Partnership,  and 
co-partners  of  any  Managing  General 
Partner.  The  Partnership  has  been 
structured  so  that  the  Independent 
General  Partners  are  the  functional 
equivalents  of  the  disinterested 
directors  of  an  incorporated  investment 
company.  Section  2(a)(19)  of  the  1940 
Act  excludes  from  the  definition  of 
"interested  persons"  of  an  investment 
company  those  individuals  who  would 
be  "interested  persons"  solely  because 
they  are  directors  of  an  investment 
company,  but  there  is  no  equivalent 
exemption  for  partners  of  an  investment 
company. 

2.  In  addition,  the  Independent 
General  Partners  of  the  Partnership  may 
be  deemed  to  be  "interested  persons"  of 
the  Partnership  by  virtue  of  their  service 
as  Independent  General  Partners  of 
MVPl,  insofar  as  MVP  1  might  be 
considered  to  be  under  "common 
control"  with  the  Partnership  and  thus, 
an  affiliated  person  of  the  Partnership. 
Moreover,  since  MVP  1  might  be 
considered  an  affiliated  person  of  the 
Partnership.  Applicants  also  request 
that  the  Independent  General  Partners 
of  MVP  1  not  be  deemed  "interested 
persons"  of  MVP  1  solely  by  virtue  of 
serving  as  the  Independent  General 
Partners  of  the  Partnership.  Applicants 
believe  that  service  as  an  Independent 
General  Partner  of  the  Partnership  and 
MVP  1.  a  relationship  similar  to  one  in 
which  an  individual  serves  as  a  director 
of  multiple  imvestment  companies  in  the 
same  complex,  will  be  beneficial  to  the 
Partnership  and  MVP  1. 

3.  Applicants  further  request  an 
exemption  from  section  2(a)(3)(D)  of  the 
1940  Act  to  the  extent  any  Limited 
Partner  owning  less  than  5%  of  the  Units 
of  the  Partnership  not  be  deemed  an 
affiliated  person  of  the  Partnership,  any 
other  Limited  Partner,  or  any  of  the 
General  Partners  solely  by  reason  of 


their  status  as  Limited  Partners.  Since 
such  Limited  Partners  have  no  exclusion 
under  the  1940  Act  comparable  to  that 
provided  under  action  2(a)(3)  of  the  1940 
Act  to  corporate  shareholders  with  less 
than  a  5%  ownership  interest  the 
requested  relief  will  place  investments 
in  the  Partnership  on  a  footing  more 
equal  with  investments  in  business 
development  companies  organized  as 
corporations. 

5.  Applicants  submit  that  exemptions 
from  the  provisions  of  sections  2(a)(19] 
and  2(a)(3)(D)  are  necessary  and 
appropriate  and  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purpose  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act 

Applicants'  Conditions 

ff  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditions: 

1.  Applicants  agree  that  the 
Partnership  will  be  structured  so  that 
the  Independent  General  Partners  of  the 
Partnership  and  MVP  1,  are  the 
functional  equivalents  of  the  non- 
interested  directors  of  an  incorporated 
investment  company  registered  under 
the  1940  Act. 

2.  Under  the  Partnership  Agreement 
the  Partnership  is  authorized  to  make  in- 
kind  distributions  of  portfolio  securities 
to  its  partners.  Applicants  agree  not  to 
make  any  in-kind  distributions  of 
securities  to  partners  of  the  Partnership 
until  the  Partnership  has  either  obtained 
a  "no-action"  letter  fix)m  the  staff  of  the 
SEC  or,  alternatively,  has  obtained  an 
order  pursuant  to  Section  206A  of  the 
Advisers  Act  permitting  such 
distribution. 

3.  Applicants  will  obtain  an  opinion  of 
counsel  satisfactory  to  the  Independent 
General  Partners  of  the  Partnership  that 
the  distributions  and  allocations  to  the 
Managing  General  Partner  can  be  paid 
in  accordance  with  section  205  of  the 
Advisers  Act.  Applicants  do  not  request 
SEC  review  or  approval  of  such  opinion 
letter. 

For  the  CommiBsion,  by  the  Division  of 
Investment  Management  under  delegated 
autliority. 
Jonathan  G.  Katz. 
Secretary. 
July  13. 1988. 
[PR  Doc.  88-16232  Filed  7-18-88: 8:45  am] 
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Issuer  Delisting:  AppHcation  to 
Wittidraw  front  Listing  and 
Registration;  (LandmaHc  American 
Corp.  Common  Stodc,  $.01  Par  Value) 
FMe  No.  1-9424 

July  13, 1988. 

Landmaric  American  Corporation 
("Company"),  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d]  promulgated  thereunder, 
to  withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
Usting  and  registration  include  the 
following: 

The  Company  believes  that  continued 
auction  market  trading  in  its  stock  on 
the  Amex  is  inappropriate  given  the  size 
of  its  public  fioat  and  the  geographic 
concentration  of  its  shareholders. 

The  Company's  common  stock  has 
been  accepted  for  listing  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  System 
("NASDAQ").  Trading  in  the  Company's 
common  stodc  on  NASDAQ  will 
commence  at  the  opening  of  the 
business  on  August  9, 1988,  and. 
concurrently  therewith,  such  stock  will 
be  suspended  from  trading  on  the 
American  Stock  Exchange. 

Any  interested  person  may,  on  or 
before  August  3, 1988,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulatloa  pursuant  to  delegated 
authority. 

Jcrfmadian  G.  iCaiz. 

Secretary. 

{FR  Doc  88-16229  Filed  7-18-88:  8:45  am] 

BHJJNQ  CODE  lOIO-OI-M 


PMnat  IteilstOT  [  Vol.  53.  No.  138  /  Tuesday.  Inly  19.  1988  /  Wotlcw 


Fedwd  RBgi»ter  /  Vol  53.  No.  138  /  Tuesday.  ^IIy  19.  1988  /  Notices 


DEPARTMENT  OF  TREASURY 


AppRGmon  TOT  nvcofiiBiion  oi  i  nMW 
Mmim:  "J  A  J  AnwricSt  Inc." 

action:  Notice  of  application  for 
recordation  of  trad*  nam*. 

SUMMARV:  Application  haa  been  filed 
purauam  to  aection  133.1Z  Customa 
Regulationa  (19  CFR  138.12).  for  the 
reoirdation  under  section  42  of  the  Act 
of  July  5, 194B.  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "J  A  J  America, 
Inc.,"  used  by  I  ft  I  America,  Inc.  a 
corporation  organized  under  the  laws  of 
the  stats  of  Florida,  located  at  11401 
SW.  40di  Street  Miami.  Florida  3818K. 

The  applicatioa  ttatea  that  the  trade 
name  is  used  in  connection  with  t»ctilea, 
textile  products,  fabrics,  ladies 
handbags,  luggage,  audio/visual 
equipment,  tele^sions,  video  camera 
recorders,  electronic  accessories, 
sporting  goods,  women's  foshion 
accessories,  and  costume  fewefry, 
manufactured  in  Korea. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or  argument 
submitted  in  writing  by  any  person  in 
opposition  to  the  recordation  of  this 
trade  name.  Notice  of  the  action  talten 
on  the  application  for  recordation  of  this 
trade  name  will  be  published  in  the 
Federal  Ragister. 

date:  Comments  must  be  received  on  or 
before  September  19, 1988. 
AOORCSS:  Written  comments  should  be 
addressed  to  the  Commissioner  of 
Customs.  Attention:  Value,  Special 
Programs  and  Admissibility  Branch, 
1301  Constitution  Avenue,  NW., 
Washington.  DC  20229  (Rm.  2104). 

ran  FURTMcii  iNranMAnoN  contact 

Betty  Coombs,  Value,  Special  Programs 
and  Admissibility  Branch,  130r 
Constitution  Avenue,  NW.,  Washington, 
DC  20229  (202-560-5765). 

Dated:  July  13, 198a 
Marvin  ML  Amamioic 

Chief.  Value.  Special  Prognuna  Sr 

Adtnisaibility  Branch. 

(FR  Doc  88-16177  Filed  7-lfr-88;  8:45  am] 


UNITED  STATES  INFORMATION 
AGENCY 

MMting  of  AdvlMsy  Board  for  Radio 
BroadMotlng  to  Cuba 

The  Advisory  Board  for  Radio 
Broadcasting  to  Cuba  will  conduct  a 
meeting  on  July  27, 1988,  in  Room  3557, 


400  Sixth  Street  SW..  Washington.  DC 
Betow  is  the  intended  agenda. 
Wednesday.  July  27, 1988 

Part  One— Qosad  to  dw  PabUc 

10:00  a.m.  1.  Report  by  the  Director 
erf  Radio  Marti  (Including  status  of 
back-up  frequency) 

10:45  a.m.    2.  States  of  selectioB  of 
executive  director 

11:00  a.m.    3.  TV  Marti 

UHXInoan    Lonch 

1  A)  p^m.    4.  Statas  of  annnal  report 

1:15  p.m.    5.  Public  testimony  period 

Items  one  tfanmgh  three,  wfaidi  will  be 
discussed  from  10A>  aja.  to  12:00  noon, 
will  be  closed  to  the  pofaiic  IIbbis  one 
and  three  involve  dtacuasioB  of 
classified  information.  Closing  such 
deliberations  to  the  public  is  justified 
under  5  U.S.C.  552b(cMl).  Uaai  two 
relates  solely  to  intamal  personnel  rules 
and  practices.  Authority  for  closing  such 
deliberations  is  provideid  by  5  U.S.C. 
552b(c)(2). 

Members  iA  the  public  interested  in 
attencUng  the  meeting  shoald  contact 
Kadiy  Iktmtk  (209480-7011  to  make 
prior  arrangementa,  as  access  to  the 
building  is  controlled. 

Dated:  July  13, 1988. 
Marvin  Stona, 
Deputy  Director. 

(FR  Doc  88-18149  Filed  7-1S-88: 8:45  am] 
BUan  COOK  SSM-OMI 


VETERANS  ADMINISTRATION 

Prtvaey  Ad  Of  1974;  Near  Syalam  Of 
Racorria 

The  Privacy  Act  of  1975  (5  U.S.C. 
552a(e)(4))  requires  that  all  agencies 
publish  in  the  Federal  Register  a  notice 
of  the  existence  of  character  of  their 
systems  of  records.  Accordingly,  the 
Veterans  Admiiristratton  (VA)  published 
and  adopted  a  notice  of  its  inventory  of 
personnel  records  on  September  27. 1977 
(42  FR  49726). 

Notice  is  hereby  given  that  die  VA  is 
adding  a  new  system  of  records  entided 
"General  Personnel  Records  (Title  38)- 
VA  (7eVA05].  This  system  is  authorized 
under  38  U.S.C  210(c)(1).  Chapter  73  and 
75. 

The  Office  of  Personnel  Management 
system  of  records.  "General  Personnnel 
Records"  (OPM/GOVT-1).  covers  the 
maintenance  and  release  of  information 
in  general  personnel  records  of  Federal 
employees  as  defined  in  5  U.S.C  2105. 
To  accommodate  VA  specific 
requirements  under  the  Title  38  system 
and  to  facilitate  administration  of 
Privacy  Act  matters,  the  VA  is 
publishing  a  new  system  of  records. 


The  purpose  of  die  new  system  of 
records  is  to  officially  establish  a 
repository  for  the  existing  and  biture 
records^  reports  of  personnel  actions, 
and  the  docaments  and  papers  required 
in  connection  with  these  actiona  that 
were  or  will  be  effected  during  a  Title  38 
employee's  service  with  the  VA. 
Records  in  tMs  system  have  various 
uses,  including  scieaning  qoaliflcalioos 
of  employees:  detsrarining  status, 
eligibiUty,  md  employee's  ri^ts  and 
benefits  under  pertinent  laws  and 
regulations  governing  Federal 
employment;  computing  length  of 
service:  and  other  information  needed  to 
provide  personnel  services. 

This  system  contains  routine  uses  as 
defined  by  the  Privacy  Act  of  1974. 
These  routine  uses  are  compatible  writh 
the  purpose  for  which  the  information  is 
collected.  Tha  VA  has  determined  that 
certain  releases  of  data  and  information 
are  necessary  and  proper  for  this  system 
of  recocds  and  these  releaaes  are 
described  in  the  following  system 
description. 

biterested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  obfections  regarding  dris  system  of 
records  to  the  Administrator  of  Veterans 
Affairs  (271A),  Veterans  Administration, 
810  Vermont  Avenue.  NW..  Washington, 
DC  20420.  All  relevant  material  received 
befora  Auguat  17. 1988  Mrill  be 
considered.  All  written  comments 
received  will  be  available  for  public 
inspection  only  in  Room  132  of  the 
above  address  only  between  the  hours 
of  8:00  a.m.  and  4:30  p.nL.  Monday 
through  Friday  (except  holidays),  until 
August  31. 1968. 

If  no  public  comment  is  received 
during  the  30H)ay  review  period  allowed 
for  public  comment  or  unless  otherwise 
pubhshed  in  the  Federal  Register  by  die 
Veterans  Administration,  the  routine 
uses  in  this  system  are  effective  August 
17,1988. 

A  "Report  of  New  System"  and  an 
advance  copy  of  the  new  system  have 
been  sent  to  the  Speaker  of  the  House, 
the  President  of  the  Senate,  and  the 
Director,  Office  of  Management  and 
Budget  (OMB).  as  required  by  5  U.S.C 
552a(o)  (Rrlvacy  Act)  and  gniidelines 
issued  tv  OMB  (50  FR  52730).  December 
24.1965. 

The  Office  of  Management  and  Budget 
requires  that  a  new  system  report  be 
distributed  not  later  than  60  days  prior 
to  the  implementation  of  a  new  system. 
OMB  has  been  requested  to  waive  this 
requiremenL 


Approved:  fuly  11. 1988. 
ThoaasK.' 
Adminiatrator. 

78VA0i 


General  Personnel  Records  (Title  38)- 
VA. 

svanai  LoeATna; 

Active  records  are  maintained  at  the 
Veterans  Adnrinistration  (VA)  Central 
Office.  810  Vermont  Avenue.  NW.. 
Washif^jton.  DC  20420,  VA  field 
facilities,  and  the  VA  Data  Processing 
Center.  1615  East  Woodward  Street, 
Austin.  Texas  78772.  The  inactive 
records  are  retired  to  die  National 
Personnel  Records  Center,  111 
Winnebago  Street.  St  Louis,  Missoari 
6311& 

CATWoa«a  ay  awwauALS  cowm  av  me 

Current  and  former  empk^ees 
appointed  under  38  {JJ&.C  Chapter  73  to 
the  occupations  identified  u  38  U.S.C 
4103. 4104(1).  and  4MM(3):  individuab  in 
those  occupations  who  are  anwinted 
under  38  U.S.C  4114;  and  residents 
appointed  under  38  U.S.C  4114(b^  This 
includes  employees  such  as  noo- 
physidan  facility  Directors,  physicians, 
dentists,  podiatrists,  optometrists, 
nurses,  nurse  anesthetists,  i^ysician 
assistants,  expanded-function  dental 
auxiliaries,  certified  respiratory  therapy 
technicians,  registered  respiratory 
therapists,  licensed  physical  therapists, 
and  licensed  practical  or  vocational 
nurses.  Currrat  and  former  employees 
appointed  under  36  U.S.C  Chapter  75  in 
the  Veterana  Canteen  Service  are  also 
covered. 


CATCooaiesopi 

Records  in  this  system  are  official 
personnel  files  reflecting  work 
experience,  licensure,  credentials, 
educational  level  achieved,  and 
specialized  education  or  training 
occurring  outside  of  Federal  service; 
records  reflecting  Federal  service  and 
documenting  work  experience, 
education,  training,  and/or  award 
received  while  employed,  and  all  other 
information  relating  to  qualifications; 
records  containing  information  about 
past  and  present  positions  held,  grades, 
salaries,  duty  station  locations,  and 
notices  of  all  personnel  actions  such  as 
appointments,  transfers,  reassignments. 
details,  promotions,  demotions, 
reductions-in-force,  resignations, 
separations,  suspensions,  approval  of 
disabihty  retirement  applications, 
retirements,  and  removals;  records 
regarding  career  development  and 
counseling(8);  recruitment  and 


employment  files;  promotion,  upward 
mobility,  and  conversion  files;  suit- 
ability files;  computer  printouts  from  an 
automated  personnel  system;  records 
reflecting  enrollment  or  declination  of 
enrollment  in  the  Federal  Employees' 
Group  Life  faisurance  Pro-am  and 
Federal  Employees'  Health  Benefits 
programs  as  well  as  forms  showing 
designation  of  beneficiary;  records 
documenting  findings  and 
recommendations  of  reviewing  Boards: 
certifications  of  outside  professional 
activities;  records  rdating  to 
Government-sponsored  training  or 
participation  in  VA  or  other  programs 
designed  to  broaden  an  employee's 
work  ejqierience  and/or  for  purposes  of 
advancement  performance  appraisals 
or  proficiency  reports,  siqiporting 
documentation,  written 
recommendations  for  perfwmance- 
based  actions,  statements  made  by  the 
employee  regarding  an  appraisal/ 
proficiency  report  given,  aiod  any 
recommendations  made  based  on  them; 
records  are  documents  oa  the  proceswng 
of  adverse  actions  and  actions  based  on 
inaptitude,  inefficiency,  misconduct  or 
disqualification  during  probation,  any 
notice  of  pn^Ktsed  action,  materials 
relied  on  by  die  VA  to  sumxirt  the 
reasons  in  the  notice,  replies  by  the 
employee,  statements  of  witnesses, 
hearing  notices,  reports,  and  decisions 
made. 

AUTMoamr  Foa  HuuNTENANCt  Of -me 


38  U.S.C.  Chapter  3.  Section  210(c)(1). 
Chapters  73  and  75. 


loaeucHuaaa: 

1.  To  disclose  information  to  the 
Office  of  Personnel  Management  for  the 
Central  Personnel  Data  FUe. 

2.  To  disclose  information  to 
Government  training  facilities  (Federal 
State,  and  local]  and  to  non-Govemraent 
training  facilities  (private  vendors  of 
training  course  or  programs,  private 
schools,  etc.)  for  training  purposes. 

3.  To  disclose  information  to 
educational  institutions  on  appointment 
of  a  recent  graduate  to  a  position  in  the 
Federal  service,  and  to  provide  colleges 
and  university  officials  with  information 
about  their  students  working  under    . 
programs  necessary  to  a  student's 
obtaining  credit  for  the  experience 
gained. 

4.  To  disclose  information  to:  The 
Department  of  Labor,  Social  Security 
Acfaninistration,  Department  of  Defense, 
Federal  agencies  that  have  special 
civilian  employee  retirement  programs; 
or  a  national,  state,  county,  municipal 


or  other  pnbtidy  recognized  charitable 
or  income  security  administration 
agency  (e.g..  state  unemployment 
compensation  agencies),  where 
necessary  to  adju^cate  a  dalm  under 
the  retirement  insurance  or  health 
benefits  programs  of  the  Office  of 
Personnel  Management  or  an  agency 
cited  above,  or  to  an  agency  to  conduct 
an  analytical  study  or  audit  of  benefits 
being  paid  under  siu:h  programs. 

5.  To  disclose  to  die  Office  of  Federal 
Employees'  Group  Life  Insurance, 
information  necessary  to  verify  election, 
ded^tioB.  or  waiver  of  regular  aad/or 
optional  life  tasuraace  coverage  or 
eligibility  for  payment  of  a  claim  for  life 
insurance. 

8.  To  disdoee  to  healdi  insurance 
cartiere  oontracting  with  the  Office  of 
Personnel  Manngrment  to  provide  a 
hoddi  benefits  plan  under  the  Federal 
Enqdoyees  Health  Benefits  Program, 
infomatioa  necessary  to  identify 
enroOment  in  a  plan,  to  verify  digibility 
for  payment  of  a  claim  for  health 
benefits,  or  to  carry  out  the  coordination 
or  audit  of  benefit  provisions  of  such 
contracts. 

7.  To  disclose  information  to  a 
Federal  State,  or  h>cal  agency  for 
determination  of  an  individual's 
entitlement  to  benefits  in  connection 
widi  Federal  Housing  Administration 
programs. 

6.  To  consider  and  select  employees 
for  incentive  awards  and  other  honors 
and  to  publicize  those  granted.  This  may 
indude  disclosure  to  other  public  and 
private  organizations,  including  news 
media,  which  ^^nt  or  publicize 
employee  awards  or  honors. 

9.  To  consider  emidoyees  for 
recognition  through  administrative  and 
quality  step  increases  and  to  publicize 
those  granted.  This  may  include 
disclosure  to  other  puldic  and  private 
organizations,  including  new  media, 
which  grant  or  publicize  employee 
reco^ti<m. 

la  To  disclose  information  to  officials 
of  labor  orgaiazatnns  recognized  under 
5  U-SX:.  Chapter  71  wdien  relevant  and 
necessary  to  tfarar  duties  of  exclusive 
representatioa  concerning  personnel 
policies,  practicea,  and  mattn'  affecting 
working  conditions. 

11.  To  disclose  pertinent  information 
to  the  appropriate  Federal  (including 
ofiices  of  Inspector  General),  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  the  VA  becomes  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 
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12.  To  disclose  information  to  any 
source  when  necessary  to  obtain 
information  relevant  to  a  conflict-of- 
interest  investigation  or  determination. 

13.  To  disclose  information  to  any 
source  ftt)m  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose8(s)  of 
the  request,  and  to  identify  the  type  of 
information  requested],  when  necessary 
to  obtain  information  relevant  to  an 
Agency  decision  concerning  the  hiring 
or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefits. 

14.  To  disclose  to  an  agency  in  the 
executive,  legislative,  or  judicial  branch, 
or  the  District  of  Columbia's 
Government  in  response  to  its  request 
or  at  the  initiation  of  the  VA  information 
in  connection  with  the  hiring  of  an 
employee,  the  issuance  of  a  seciuity 
clearance,  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual,  the  letting  of  a  contract,  the 
issuance  of  a  license,  grant,  or  other 
benefits  by  the  requesting  agency,  or  the 
lawful  statutory,  administrative,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision. 

15.  To  disclose  information  to  private 
sector  (i.e.,  non-Federal,  State,  or  local 
governments]  agencies,  organizations, 
boards,  bureaus,  or  commission  (e.g.,  the 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations).  Such 
disclosures  may  be  made  only  when:  (1) 
The  records  are  properly  constituted  in 
accordance  with  VA  requirements;  (2) 
the  records  are  accurate,  relevant, 
timely,  and  complete:  and,  (3)  the 
disclosure  is  in  the  best  interests  of  the 
Government  (e.g.,  to  obtain 
accreditation  or  other  approval  rating). 
When  cooperation  with  the  private 
sector  entity,  through  the  exchange  of 
individual  records,  directly  benefits  the 
VA's  completion  of  its  mission, 
enhances  personnel  management 
functions,  or  increases  the  public 
confidence  in  the  VA's  or  the  Federal 
Government's  role  in  the  community, 
then  the  Government's  best  interests  are 
served.  Further,  only  such  information 
that  is  clearly  relevant  and  necessary 
for  accomplishing  the  intended  uses  of 
the  information  as  certified  by  the 
receiving  private  sector  entity  is  to  be 
furnished. 

16.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at 
any  stage  in  the  legislative  coordination 
and  clearance  process  in  connection 


with  private  relief  legislation  as  set  forth 
in  0MB  Circular  No.  A-IQ. 

17.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

18.  To  disclose  information  to  another 
Federal  agency,  to  a  court  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  die  Government  is  a  party  to  a 
judicial  proceeding  or  in  order  to  comply 
with  the  issuance  of  a  subpoena. 
Information  is  also  made  available 
pursuant  to  a  court  order  directing 
production  of  personnel  records. 

19.  "To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

20.  To  disclose  information  to  the 
National  Archives  and  Records 
Administration  (NARA)  for  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906. 

21.  To  disclose  to  persons  engaged  in 
research  and  survey  projects 
information  necessary  to  locate 
individulas  for  personnel  research  or 
survey  response,  and  to  produce 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances, 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

22.  To  provide  an  official  of  another 
Federal  agency  information  needed  in 
the  performance  of  official  duties  related 
to  reconciling  or  reconstructing  data 
files  in  support  of  the  functions  for 
which  the  records  were  collected  and 
maintained. 

23.  When  an  individual  to  whom  a 
record  pertains  is  mentally  incompetent 
or  under  other  legal  disability, 
information  in  the  individual's  record 
may  be  disclosed  to  any  person  who  is 
responsible  for  the  care  of  the  individual 
to  the  extend  necessary  to  ensure 
payment  of  benefits  to  which  the 
individual  is  entitled. 

24.  To  disclose  to  the  VA-appointed 
representative  of  an  employee  all 
notices,  determinations,  decisions,  or 
other  written  communications  issued  to 
the  employee  in  connection  with  an 
examination  ordered  by  the  VA  under 
medical  evaluation  (formerly  fltness-foi^ 


duty)  examination  procedures  or 
Agency-filed  disability  retirement 
procedures. 

25.  To  disclose  to  a  requesting  agency, 
organization,  or  individual  the  home 
address  and  other  relevant  information 
on  those  individuals  who.  it  is 
reasonably  believed,  might  have 
contacted  an  illness,  been  exposed  to,  or 
suffered  from  a  health  hazard  while 
employed  in  the  Federal  work  force. 

26.  To  disclose  to  the  Department  of 
Defense  specific  civil  service 
employment  information  required  imder 
law  on  individuals  identified  as 
members  of  the  Ready  Reserve,  to 
ensure  continuous  mobilization 
readiness  of  Ready  Reserve  units  and 
members. 

27.  To  disclose  information  to  the 
Department  of  Defense.  National 
Oceanic  and  Atmospheric 
Administration.  U.S.  Public  Health 
Service,  and  the  U.S.  Coast  Guard 
needed  to  effect  any  adjustments  in 
retired  or  retained  pay  required  by  the 
dual  compensation  provisions  of  section 
5532  of  Title  5.  United  States  Code. 

28.  To  disclosue  information  to 
officials  of  the  Merit  Systems  Protection 
Board,  including  the  Office  of  the 
Special  Counsel,  when  requested  in 
connection  with  appeals,  special  studies 
of  the  civil  service  and  other  merit 
systems,  review  of  rules  and  regulations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practices,  and  such 
other  functions,  promulgated  in  5  U.S.C. 
1205  and  1206.  or  as  may  be  authorized 
by  law. 

29.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  of 
alleged  or  possible  discrimination 
practices,  examination  of  Federal 
affirmative  employment  programs, 
compliance  with  the  Uniform  Guidelines 
on  Employee  Selection  Procedures,  or 
other  hmctions  vested  in  the 
Commission  by  the  President's 
Reorganization  Plan  No.  1  of  197& 

30.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority 
(including  its  General  Counsel)  when 
requested  in  connection  with 
investigation  and  resolution  of 
allegations  of  unfair  labor  practices,  in 
connection  with  the  resolution  of 
exceptions  to  arbitrator  awards  when  a 
question  of  material  fact  is  raised  and 
matters  before  the  Federal  Service 
Impasses  Panel. 

31.  To  disclose  to  prospective  non- 
Federal  employers,  the  following 
information  about  a  specifically 
identified  current  or  former  employee: 
Tenure  of  employment  civil  service 
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status;  length  of  service  in  the  VA  and 
the  Government  and  when  separated, 
the  date  and  nature  of  action  as  shown 
on  the  Notification  of  Personnel 
Action — Standard  Form  50  (or 
authorized  exception). 

32.  Records  from  tUs  system  of 
records  may  be  disclosed  to  a  State  or 
local  government  licensing  board  and/ or 
to  the  Federation  of  State  Medical 
Boards  or  a  similar  non-government 
entity  which  maintains  records 
concerning  individual's  employment 
histories  or  concerning  the  issuance, 
retention  or  revocation  of  licenses  or 
registrations  necessary  to  practice  an 
occupation,  profession  or  specialty,  in 
order  for  the  Agency  to  obtain 
information  determined  relevant  to  an 
Agency  decision  concerning  the  hiring, 
retention  or  termination  of  an  employee 
or  to  inform  licensing  boards  or  the 
appropriate  non-government  entities 
about  the  health  care  practices  of  a 
terminated,  resigned  or  retired  health 
care  employee  whose  professional 
health  care  activity  so  significantiy 
failed  to  conform  to  generally  accepted 
standards  of  professional  medical 
practice  as  to  raise  reasonable  concern 
for  the  health  and  safety  of  private 
sector  patients. 

33.  To  disclose  information  to  a  State 
or  local  government  entity  which  has  the 
legal  authority  to  make  decisions 
concerning  the  issuance,  retention  or 
revocation  of  licenses,  certifications  or 
registrations  required  to  practice  a 
health  care  profession,  when  requested 
in  writing  by  an  investigator  or 
supervisory  official  of  the  licensing 
entity  for  the  purpose  of  making  a 
decision  concerning  the  issuance, 
retention  or  revocation  of  the  license, 
certification  or  registration  of  a  named 
health  care  professional. 

34.  To  disclose  relevant  information  to 
the  Department  of  Justice  and  United 
States  Attorneys  in  defense  or 
prosecution  of  litigation  involving  the 
United  States,  and  to  Federal  agencies 
upon  their  request  in  connection  with 
review  of  administrative  tort  claims 
filed  tmder  the  Federal  Tort  Claims  Act 
28  U.S.C.  2672. 

35.  To  disclose  information  including 
the  name,  social  security  number,  date 
of  birth,  sex,  aimual  salary,  service 
computation  date  of  basic  active  service 
date,  separation  or  retirement  date, 
veteran's  preference,  retirement  status, 
occupational  series,  position  occupied, 
work  schedule  (full-time,  part-time,  or 
intermittent),  Agency  identifier, 
geographic  location  (duty  station 
location],  standard  metropolitan 
statistical  area,  special  program 
identifier,  and  submitting  office  number 
of  all  Federal  employees  to  agencies 


participating  in  the  "Federal  Employee 
Receiving  Government  Assistance" 
Matching  Program  conducted  by  the 
President's  Council  on  Integrity  and 
Efficiency  to  help  eliminate  fraud  and 
abuse  in  the  benefit  program 
administered  by  agencies  within  the 
Federal  Government  and  to  collect  debts 
and  overpayments  owed  to  the  Federal 
Government 

36.  To  disclose  to  requesting  States 
(and.  upon  specific  VA  approval,  by 
those  States  to  local  governments) 
information  including  the  name,  social 
security  number,  date  of  birth,  sex, 
annual  salary,  separation  or  retirement 
date,  retirement  status,  occupational 
series,  position  occupied,  woric  schedule 
(full-time,  part-time,  intermittent). 
Agency  identifier,  geographic  location 
(duty  station  location),  standard 
metropolitan  statistical  area,  special 
identifier,  and  submitting  office  number 
of  Federal  employees  for  use  in 
computer  matching  to  help  eliminate 
fraud  and  abuse  in  the  benefit  programs 
administered  by  the  States  and  to 
collect  debts  and  over-payments  owed 
to  those  governments  and  their 
components. 

37.  To  disclose  hiring,  performance,  or 
other  personnel-related  information  to 
any  facility  with  which  there  is,  or  there 
is  proposed  to  be,  an  affiliation,  sharing 
agreement  contract  or  similar 
arrangement  for  purposes  of 
establishing,  maintaining,  or  expanding 
any  such  relationship. 

POUCIES  AND  PRACTICES  POM  STOfMNG, 
RCT1MEVHIO,  ACCESSINO.  RETAIMNO,  AND 
DtSPOSINO  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  dociunents,  microfilm,  magnetic 
tape.  disk. 


Both  paper  and  automated  records  are 
retrieved  by  name,  birth  date,  social 
security  number,  or  identification 
number  of  the  individual  on  whom  they 
are  maintained. 


Access  to  VA  working  and  storage 
areas  is  restricted  to  VA  employees  on  a 
"need  to  know"  basis;  strict  control 
measures  are  enforced  to  ensure  that 
disclosure  to  these  individuals  is  also 
based  on  this  same  principle.  VA  file 
areas  are  locked  after  normal  duty  hours 
and  are  protected  from  outside  access 
by  the  Federal  Protective  Service. 

Access  to  the  VA  Data  Processing 
Center  is  restricted  to  authorized  VA 
employees  and  authorized 
representatives  of  vendors.  Access  to 
the  computer  rooms  within  the  data 
processing  center  is  further  restricted  to 


especially  authorized  VA  personnel  and 
vendor  personnel.  Access  to 
computerized  records  is  limited  through 
use  of  access  codes  and  entry  logs. 
Additional  protection  is  provided  by 
electronic  locking  devices,  alarm 
systems,  and  guard  service. 

Exchange  of  data  from  the  system 
between  the  data  processing  center  and 
the  VA  health  care  facilities  is  by  use  of 
the  VAOATS  telecommunications 
networic  Access  to  the  VADATS 
network  equipment  is  restricted  since  it 
is  in  the  communications  center  of  each 
facility.  Strict  control  measures  are 
enforced  to  ensure  that  disclosure  is 
limited  to  a  "need  to  know"  basis. 

RETENTION  ANO  disposal: 

Records  are  maintained  and  disposed 
of  in  accordance  with  the  records 
disposition  authorities  found  in  General 
Records  Schedule  1  and  VA  Records 
Control  Schedule  10-1,  except  where 
otherwise  required  to  be  retained  for  a 
longer  period  of  time. 


SYSTEM  MANAOER(S)  ANO  I 

Director.  Office  of  Personnel  and 
Labor  Relations  (05).  Veterans 
Administration.  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420. 

NOTIFICATION  procedure: 

Individuals  wishing  to  inquire 
whether  this  system  of  records 
containing  information  about  them 
should  contact  the  local  VA  facility  at 
which  they  are  or  were  employed.  It  is 
necessary  that  the  following  information 
be  furnished  in  order  that  the 
appropriation  records  may  be  located 
and  identified:  full  name(s);  date  of 
birth:  social  security  number  and 
signature.  To  facilitate  records 
identifiation,  former  employees  must 
also  provide  the  name  of  their  last  duty 
station,  if  different  than  last  employing 
facility,  and  approximate  dates  of 
employment 

RECORD  ACCESS  PHOCBNJRES: 

(See  Notification  Procedure.) 

CONTESTINO  RECORDS  procedures: 

Current  employees  wishing  to  request 
amendment  of  their  records  should 
contact  the  Personnel  Officer  of  their 
current  installation.  Former  employees 
should  contact  the  Director,  Office  of 
Personnel  and  Labor  Relations.  (See 
System  Manager(s)  and  Address.) 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified:  Full  name(8); 
date  of  birth;  social  security  numben 
and  signature.  To  facilitate  records 
identification,  former  employees  must 
also  provide  the  name  of  their  last 
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employing  facility  and  approximate 
dates  of  employment. 

Rf  COM)  sound  CATiQomts: 

Information  in  this  system  of  records 
is  provided  by  the  individual  employee; 
examining  physicians;  educational 
institutions;  VA  officials  and  other 
individuals  or  entities,  e.g.,  job 
references  and  supporting  statements; 
testimony  of  witnesses;  and 
correspondence  from  organizations  or 
persons,  e.g.,  licensing  boards. 
(FR  Doc.  88-16133  Filed  7-18-88;  8:45  a.m.) 
WU.INO  cooc  tsao-oi-M 


Sunshine  Act  Meetings 


Federal  Register 

VoL  53.  No.  138 

Tuesday.  July  19.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNrTY 
COMMISSION 

DATE  AND  TIME:  2.-00  p.m.  (eastern  time) 
Tuesday,  July  26. 19B8. 

place:  Clarence  M.  Mitchell,  Jr., 
Conference  Room,  No.  200-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Building,  2401  "E"  Street  NW.. 
Washington.  DC  20507. 
STATUS:  Part  of  the  Meeting  will  be 
Open  to  the  Public  and  Part  will  be 
Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Vote(8). 

2.  A  Report  on  Commission  Operations 

(Optional). 

Closed  Session 

1.  Agency  Adjudication  and  Determination 

on  Federal  Agency  Discrimination 
Complaint  Appeals. 

2.  Litigation  Authorization:  General  Counsel 

Recommenda  tions. 
Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
the  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  of  future  Commission 
sessions.  Please  telephone  (202)  634-6748  at 
all  times  for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
information:  Frances  M.  Hart, 
Executive  OfHcer,  Executive  Secretariat 
on  (202)  634-6748. 

Date:  July  14, 1988. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat 

This  Notice  Issued  July  14. 198a 
[FR  Doc  88-16243  Filed  7-18-88:  8:45  am] 

HUMQ  cooc  STSO-OS-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  11:00  a.m.,  Monday,  July 

25,1988. 

place:  Marriner  8.  Ecdes  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2l8t  Streets, 

NW.,  Washington,  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 


1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202]  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  July  15. 1988. 
James  McAfee, 

Associate  Secretary  of  tlie  Board. 
[FR  Doc.  88-16287  Filed  7-15-88;  4K)9  pm] 
BHJJNO  CODE  621»-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  July  6, 1988, 
53  FR  26128. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  meeting:  July  13, 1988, 10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 

Item  has  been  added  to  the  agenda  of 
July  13, 1988: 

Item  No..  Docket  No.  and  Company 

M-7— CP88-532-000  and  RP8&-160-000.  ANR 

Pipeline  Company 
M-7— CP88-589-000,  Colorado  IntersUte  Gas 

Company 
M-7-^lM87-5-000,  Inquiry  Into  Alleged 

Anticompetitive  Practices  Related  to 

Marketing  Affiliates  of  Interstate  Pipelines 
LoUaCashdl, 
Acting  Secretary. 

[FR  Doc  88-16301  Filed  7-15-«8;  4«7  pm] 
MUMO  CODE  srir-tn-M 

INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  date:  Tuesday,  July  26, 1988  at 
4KX)  p.m. 

PLACE:  Room  101,  500  E  Street,  SW.. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints 

5.  Inv.  No.  731-TA-411  (P)  (Calcined  Bauxite 

Proppants  from  Australia) — brieHng  and 
vote. 


6.  Inv.  No.  731-TA-370-380  (F)  (Certain  Brass 

Sheet  and  Strip  from  Japan  and  the 
Netherlands)— -briefing  and  vote. 

7.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  Mason. 
Secretary  (202)  252-lOOa 
Kenneth  R.  Mason, 

Secretary. 
July  12. 1988. 

[FR  Doc  88-16295  Filed  7-1S-88;  4K»  pm) 

BKIMG  COOE  7D»-ei-ll 

INTERNATIONAL  TRADE  COMMISSION 
TIME  AND  date:  Thursday.  July  28. 1988 
at  4:30  p.m. 

place:  Room  101.  500  E  Street.  SW.. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

1.  Inv.  Nos.  701-TA-287  (F)  and  731-TA-378 
(F)  (Certain  Electrical  Conductor 
Aluminum  Redraw  Rod  from 
Venezuela) — briefing  and  vote. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason. 
Secretary  (202)  252-lOOa 
Kmuietk  R.  Masoo, 

Secretary. 
July  12, 1988. 

[FR  Doc.  88-16296  Filed  7-15-88: 4:09  pm] 

BILUMO  CODE  7V20-02-M 

NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  July  18, 25,  August  1, 

and  8, 198a 

PLACE:  Commissioners'  Conferience 

Room,  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Weekoflulyia 

Thursday,  Juty  21 

104X)  a.m. 
Briefing  on  Current  Status  of  Information 
Regarding  the  Possible  Use  of 
Substandard  Components  in  Nuclear 
Power  Plants  (Public  Meeting) 
2K)0p.m. 
Briefing  on  Individual  Mant  Examinations 
Generic  Letter  (Public  Meeting) 
3:30  p.m. 
Afllrmative-Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  July  22 
10.00  a.m. 
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Briefing  on  Interim  Report  on  BWR  Marie  I 

Containment  Issues  (Public  Meeting) 

Week  of  July  25— Tentative 

No  Commission  meetings  scheduled  for  Week 
of|uJy25. 

Wedc  of  Ai«ust  1— Tentative 

Wednetdoy,  Augmt  3 

ZOO  p.m. 
Annul  Briefing  by  NUMARC  (PubUc 
Meeting) 

Thursday ,  August  4 

2.-00  pjn. 
Briefing  on  the  Status  of  Sequoyah  I  (PotiUc 
Meeting) 
3:30  pjn. 
AfiFirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  August  5 

10:00  a.m. 
Briefing  on  Slatw  of  Efforts  to  Bnkance 
Safety  of  Users  of  By-Producta  Materiala 
(Public  Meeting] 


Week  of  August  B— TentaUvo 
Tuesday,  August  9 

104)0  a.m. 
Briefing  on  Status  of  Agreements  with 
OSHA.  B>A  and  F^fA  Concerning 
Jurisdiction  Over  Non-Radiological 
Hatarda  (Public  Meeting) 

Wednesday.  August  10 

lOKW  a.m. 
Briefing  on  Current  Status  of  Nuclear 
Materials  Transportation  (IHiblic 

Meeting) 

Thursday.  August  11 
1040  a  jn. 
Briefing  on  Statue.  Reauha.  aad 
InpieawnUtion  of  Bli  W  Raaaaeaaacnt 

(Public  Meetii^ 
2:00  p.m. 
Follow  on  Briefing  on  Implementation  of 
Severe  Accident  Policy  (Public  Meeting) 
3:30  p.m. 
Af^rmative/Discussion  and  Vote  (Pnbitc 
Meeting)  (if  needed) 


ADomofiM.  mnmiiation:  Diaauaion  of 

Pending  Investigations  (Closed — Ex.  5  & 
7]  was  held  on  July  12. 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  pubKc  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  ms  apacific  iteais  are  identified  and  added 
to  the  HMeting  agenda.  If  there  is  no  specific 
aubjoct  iieted  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VCHIFY  TNC  STATUS  OF  MECTINQS 
CAiX  (RCCOROINO):  (301)  492-0292. 

CONTACT  PERSON  TOR  MORE 

information:  Williaia  Hill  (301)  492- 

1661. 

William  M.  HUL  )r. 

Office  of  the  Secretary. 
July  14, 1988. 

[PR  Doc  aS-162aB  Piled  7-lS-M:  4«7  pn] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)tished  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  Vhe  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  606 

[Docket  No.  87N-0091] 

Current  Good  Manufacturing  Practice 
Regulations  for  Certain  Blood  and 
Blood  Components 

Correction 

In  proposed  rule  dociunent  88-13975 
beginning  on  page  23414  in  the  issue  of 
Wednesday,  June  22, 1988,  make  the 
following  correction: 

On  page  23414,  in  the  third  column,  in 
the  fourth  paragraph,  in  the  fifth  and 
sixth  lines.  "21  U.S.C.  351(H)"  should 
read  "21  U.S.C.  351(h)". 

■MXmO  CODE  1S0S414> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  88N-0025] 

Biological  Resources,  Inc^ 
Opportunity  for  Hearing  on  Intent  To 
Revoke  U.S.  License  No.  915 

Correction 

In  notice  document  88-13985  begiiming 
on  page  23453  in  the  issue  of 


Wednesday,  June  22, 1988,  make  the 
following  corrections: 

1.  On  page  23453.  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  fifth  line  from  the  bottom, 
"electrophoresis"  was  misspelled. 

2.  On  page  23454,  in  the  first  column, 
in  the  fourth  line,  "heading"  should  read 
"hearing". 

3.  On  the  same  page,  in  the  same 
coltunn,  in  the  20th  line,  after 
"determination"  insert  "of  wilfulness 
was  based  on  the  deficiencies". 

4.  On  the  same  page,  in  the  second 
column,  in  the  last  paragraph,  in  the 
second  line  from  the  bottom. 
"Commission"  should  read 
"Conmiissioner". 

BHXMO  COOC  1S0S«1« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  88D-0050] 

Investigation  of  Drugs  In  Humans; 
Availability  of  Revised  Clinlcai 
Guideline 

Correction 

In  notice  document  88-13982  begiiming 
on  page  23456  in  the  issue  of 
Wednesday.  June  22, 1988,  make  the 
following  correction: 

On  page  23456,  in  the  third  colimm. 
under  suppuementary  information,  in 
the  second  paragraph,  in  the  fifth  line, 
"DMRD's"  should  read  "DMARD's". 

mUMO  CODE  1S0»«1« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-920-08-4212-13;  A-18992] 

Exchange  of  Pulillc  Land  and  Private 
Mineral  Estate  in  Mohave  County,  AZ 

Correction 

In  notice  document  88-14693 
appearing  on  page  24802  in  the  issue  of 
Thursday,  June  30, 1988,  make  the 
following  corrections: 

1.  In  the  Hrst  column,  in  the  third  line 
from  the  bottom,  "N%SM!NV4NWV4S 
WV*"  should  read  "NMsS^N^NV^N 
Wy4SWy4". 

2.  In  the  third  column,  the  25th  line 
should  read  "Sec.  19.  lots  1  and  2.  EVt. 
EViNWV*;". 

BIUJNG  CODE  1505410 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA  943-08-4220-10;  CA  17849] 

Proposed  Withdrawal  and  Opportunity 
for  Pul>ilc  Meeting:  California 

Correction 

In  the  issue  of  Monday,  June  27, 198a 
on  page  24171  in  the  first  and  second 
columns,  a  correction  to  FR  Doc.  88- 
11820  appeared  incorrectly  and  should 
have  appeared  as  follows: 

In  the  second  column,  under  T.  11  N., 
R.  2  W.,  in  Sec.  10.  the  second  line 
should  read  "M!S%SEy4". 

BHJJNQCOOE  1S0S-01-O 


UMI 


1988 


UMI 


Tuesday 
July  19,  1988 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  117,  302,  and  355 
Reporting  Exemptions  for  Federally 
Permitted  Releases  of  Hazardous 
Substances;  Proposed  Rule 
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ENVIRONMEMTAL  PROTECTION 
AQENCY 

40  CFR  Parts  117, 302.  and  355 

(FRL-3207-3I 

Reporting  Exemptions  for  Federally 
Permitted  Releaaea  of  Hazardous 
Substances 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


into  the  environment  require  notification 
under  CERCLA. 

DATES:  Comments  must  be  submitted  on 
or  before  September  19, 1968. 


I  Section  103(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended, 
requires  that  the  person  in  charge  of  a 
vessel  or  facility  from  which  a 
hazardous  substance  has  been  released 
in  a  quantity  that  is  equal  to  or  greater 
than  its  reportable  quantity  (RQ)  shall 
immediately  notify  the  National 
Response  Center  of  the  release.  Section 
102(b)  sets  an  RQ  of  one  pound  of 
hazardous  substances,  except  those  for 
which  RQs  have  been  established 
pursuant  to  section  311a(b)(4)  of  the 
clean  Water  Act.  Section  102(a) 
authorizes  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  adjust  RQs 
for  hazardous  substances  and  to 
designate  as  hazardous  substances 
those  substances  that,  when  released 
into  the  environment,  may  present 
substantial  danger  to  the  public  health 
or  welfare  or  the  environment. 

The  notification  requirement  under 
sections  103(a)  and  103(b)  of  CERCLA 
applies  to  any  release  of  a  hazardous 
substance  "other  than  a  federally 
permitted  release."  Section  101(10)  of 
CERCLA  defines  "federally  permitted 
release"  in  terms  of  the  discharge 
requirements  of  a  number  of  State  and 
Federal  programs.  Section  107(j)  of 
CERCLA  also  exempts  a  "federally 
permitted  release"  from  liability  under 
CERCLA  for  response  costs  and 
damages  incurred  due  to  the  release. 

The  purpose  of  this  rulemaking  is  to 
clarify  the  federally  permitted  release 
exemption  from  CERCLA  release 
reporting  and  liability  provisions. 
Today's  proposed  rule  also  addresses 
this  exemption  from  the  notification 
requirements  under  Title  III  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986.  The 
Agency  also  proposes  in  this  rule  to 
make  conforming  changes  to  the 
regulation  (40  CFR  Part  117)  describing 
the  notification  requirements  for 
releases  of  hazardous  substances  under 
section  311  of  the  Clean  Water  Act. 
Finally,  this  rulemaking  addresses 
several  issues  related  to  which  releases 


Comments:  CoRunents  should  be 
submitted  in  triplicate  to:  Emergency 
Response  Division,  Superfund  Docket 
Clerk,  Attention:  Docket  Number  101(10) 
FPR,  Room  LG-100,  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC  20460. 

Docket  Copies  of  materials  relevant 
to  this  rulemaking  are  kept  in  Room  LG- 
100,  at  the  above  address.  The  docket  is 
available  for  inspection  between  9:00 
a.m.  and  4:00  p.m.  Monday  through 
Friday,  excluding  Federal  holidays. 
Appointments  to  review  the  docket  can 
be  made  by  calling  202/382-3046.  As 
provided  in  40  CFR  Part  2,  a  reasonable 
fee  (the  first  50  pages  are  free  and  each 
additional  page  costs  $.20)  may  be 
charged  for  copying  services. 
FOR  nmTHsn  mromiATiON  contact 
Mr.  Hubert  Watters.  Project  Officer, 
Response  Standards  and  Criteria 
Branch,  Emergency  Response  Division 
(WH-548B).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-2463; 

or  the 
RCRA/Superfund  Hotline,  1-800/424- 

9356:  in  Washington.  DC.  1-202/382- 

3000. 

The  toll-free  telephone  number  of  the 
National  Response  Center  is  1-800/424- 
8802:  in  the  Washington.  DC 
metropolitan  area,  the  number  is  1-202/ 
426-2675. 

su^plbncntarv  infoimution:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 
I.  Introduction  and  General  Comments 

A.  Baclcground 

B.  Relationship  to  Reporting  Under  Title  III 
U.  Elements  of  the  Exemption 

III.  Notification  for  Certain  Types  of  Releases 

A.  In  General 

B.  PCB  Waste  Disposal 

IV.  Dischareges  to  POTWs 

V.  Regulatory  Analyses 

A.  Executive  Order  No.  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

1.  Introduction  and  General  Comments 
A.  Background 

The  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (Pub.  L  96-510).  42  U.S.C. 
9601  et  aeq.  (CERCLA  or  the  Act), 
enacted  on  December  11, 1960.  and 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986  (SARA) 
(Pub.  L  99-499),  establishes  broad 
Federal  authority  to  respond  to  releases 
or  threats  of  releases  of  hazardous 


substances  from  vessels  and  facilities. 
Section  101(14)  of  CERCLA  deflnes  the 
term  "hazardous  substances"  chiefly  by 
reference  to  other  environmental 
statutes  with  authority  further  granted 
to  the  U.S.  Environmental  Protection 
Agency  (EPA)  to  designate  additional 
hazardous  substances  under  CERCLA 
section  102(a).  The  CERCLA  list 
currently  contains  721  hazardous 
substances. 

Section  103(a)  of  the  Act  requires  that, 
as  soon  as  the  person  in  charge  of  a 
vessel  or  facility  has  knowledge  of  a 
release  of  a  hazardous  substance  from 
such  vessel  or  facility  in  a  quantity 
equal  to  or  greater  than  the  reportable 
quantity  (RQ)  for  that  substance,  the 
person  shall  notify  the  National 
Response  Center  immediately.  Section 
102(b)  of  CERCLA  establishes  RQs  for 
releases  of  hazardous  substances  at  one 
pound,  except  for  those  substances 
whose  RQs  were  established  at  a 
different  level  pursuant  to  section 
311(b)(4)  of  the  Clean  Water  Act  (CWA). 
Section  102(a)  of  CERCLA  authorizes 
the  EPA  Administrator  to  adjust  all  of 
these  RQs  by  regulation  (see  40  CFR 
302.4). 

Section  109  of  CERCLA  and  section 
325  of  SARA  Title  III  authorize  EPA  to 
assess  civil  penalties  for  failure  to  report 
releases  of  hazardous  substances  that 
equal  or  exceed  their  RQs.  Section  103 
of  CERCLA.  as  amended,  authorizes 
EPA  to  seek  criminal  penalties  for 
submitting  false  or  misleading 
information  ina  notiflcation  made 
pursuant  to  CERCLA  section  103,  and 
increases  the  maximum  penalties  and 
years  of  imprisonment  for  violation  of 
the  CERCLA  section  103  reporting 
requirement 

One  of  the  exemptions  from  section 
103  reporting  requirements  is  for 
"federally  permitted  releases."  The 
defmition  of  "federally  permitted 
release"  in  CERCLA  section  101(10) 
specifically  identiHes  releases  permitted 
under  other  environmental  statutes, 
including  the  following  general  types  of 
releases: 

•  Discharges  covered  by  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit,  permit  application,  or 
permit  administrative  record: 

•  Discharges  in  compliance  with  a 
legally  enforceable  permit  for  dredged 
or  fill  materials  imder  section  404  of  the 
CWA: 

•  Releases  in  compliance  with  a 
legally  enforceable  Resource 
Conservation  and  Recovery  Act  (RCRA) 
hazardous  waste  management  facility 
final  permit: 

•  Releases  in  compliance  with  a 
legally  enforceable  permit  under  the 


Federal  Register  /  Vol.  53.  No.  138  /  Tuesday.  July  19.  1988  /  Proposed  Rules 


27260 


Marine  Protection.  Research,  and 

Sanctuaries  Act: 

•  Any  injections  of  fluids  authorized 
under  federally  approved  underground 
injection  control  programs  (including 
federally  authorized  State  programs) 
pursuant  to  Part  C  of  the  Safe  Drinking 
Water  Act: 

•  Any  air  emissions  subject  to  permit 
or  control  regulations  under  certain 
provisions  of  the  Clean  Air  Act  (CAA): 

•  Any  injections  of  fluids  or  other 
materials  authorized  by  applicable  State 
law  for  the  purpose  of  stimulating  or 
treating  wells  for  the  production  of 
crude  oil,  natural  gas,  or  water,  or  for 
other  production  or  enhanced  recovery 
purposes; 

•  The  introduction  of  any  pollutant 
into  a  publicly  owned  treatment  works 
when  sudi  pollutant  is  specified  in  and 
in  compliance  with  pretreatment 
standards  and  a  pretreatment  program 
submitted  to  EPA  for  approval:  and 

•  Any  release  of  source,  special 
nuclear,  or  byproduct  material  in 
compliance  with  a  legally  enforceable 
license,  permit,  regulation,  or  order 
issued  pursuant  to  the  Atomic  Energy 
Act. 

In  the  May  25, 1983  Notice  of 
Proposed  Rulemaking  (NPRM)  (48  FR 
23552)  to  adjust  certain  RQs,  EPA 
explained  the  Agency's  interpretation  of 
each  of  the  types  of  releases  exempted 
by  the  definition  of  "federally  permitted 
release."  EPA  has  decided  to  repropose 
the  rule  for  federally  permitted  releases 
today  rather  than  publish  a  final  rule 
because  of  the  amoimt  of  time  that  has 
passed  since  the  original  proposal. 
Today's  proposed  r^ulation  would  add 
a  definition  of  "federally  permitted 
release"  to  40  CFR  302.3,  Definitions.* 

EPA  received  many  comments  on 
various  aspects  of  the  federally 
permitted  release  exemption,  most  of 
which  urged  a  broader  interpretation  of 
one  or  more  of  the  exemption  categories. 
General  comments  on  the  scope  of  the 
exemption  are  discussed  below, 
followed  by  discussion  of  comments  on 
specific  types  of  federally  permitted 
releases. 

Several  commenters  discussed  the 
potential  duplication  between  CERCLA 
reporting  requirements  and  reporting 
requirements  under  existing  permit 
programs  for  releases  exceeding  levels 
set  by  the  terms  of  the  permit  'These 
commenters  suggested  that  because 
permit  programs  already  may  require 
notification  of  a  regulatory  authority  in 
the  event  of  a  release  exceeding  permit 
levels,  such  releases  should  be  exempt 


■  Further,  today's  proposal  revises  the  definilion 
of  "release"  to  reflect  SARA  vmendmetits  to 
CERCLA  section  101(22). 


from  notification  when  permitted  levels 
are  exceeded  by  an  RQ  or  more. 
CERCLA  section  101(10),  however, 
generally  limits  the  federally  permitted 
release  exemption  to  those  releases  "in 
compliance  with"  permitted  or 
regulatory  requirements.  A 
straightforward  interpretation  of  the 
statute  indicates  that  if  a  release 
exceeds  permitted  levels,  it  is  not  "in 
compliance  with"  the  permit  and  cannot 
be  "federally  permitted."  Therefore,  if 
the  amount  of  the  release  exceeding  the 
permitted  level,  i.e.,  the  portion  of  the 
release  that  is  not  federally  permitted,  is 
equal  to  or  exceeds  the  RQ,  the  release 
must  be  reported  immediately  to  the 
National  Response  Center.  This 
approach  also  avoids  the  numerous  and 
imnecessary  reports  that  could  be 
generated  by  the  reporting  of  small 
permit  excursions  that  are  better 
addressed  by  the  permitting  authority. 

EPA  believes  that  its  interpretation  is 
required  by  the  plain  Ituiguage  of  the 
statute  and  is  essential  to  ensure 
adequate  protection  of  public  health  and 
the  environment  The  Agency  believes 
that  CERCLA  reporting  and  reporting 
imder  permit  programs  is  not  duplicative 
because  there  are  significant  difi^erences 
between  the  purposes  served  by 
CERCLA  notification  and  the  purposes 
of  permit  programs.  The  permit 
notification  requirements  and  the 
information  that  is  reported  under 
permit  programs  may  differ  from  one 
program  to  another.  If  permit 
notification  requirements  were  allowed 
to  suffice  for  CERCLA  notification,  the 
information  available  to  the  CERCLA 
program  on  releases  might  be 
inconsistent  and  incomplete.  Permit 
programs  also  differ  in  their  reporting 
mechanisms  and  do  not  always  require 
inunediate  notification.  In  some  cases, 
releases  in  excess  of  permitted  levels 
need  only  be  reported  at  specific 
intervals  (e.g.,  monthly).  Moreover, 
releases  in  excess  of  permit  levels  are 
reported  to  di^erent  Federal  and  State 
authorities,  depending  upon  the  permit 
CERCLA  requires  immediate 
notification  to  a  central  office,  the 
National  Response  Center,  as  soon  as 
the  person  in  charge  has  knowledge  of  a 
release  equal  to  or  exceeding  an  RQ,  so 
that  timely  response  may  be  initiated  if 
the  appropriate  goverrunent  authority 
determines  that  the  release  may  present 
substantial  danger  to  public  health  or 
the  environment. 

Moreover,  EPA  is  not  convinced  that 
requiring  persons  in  charge  of  a  vessel 
or  facility  to  make  additional  telephone 
calls  (to  the  National  Response  Center, 
the  local  community  emergency 
coordinator,  and  the  State  emergency 
response  commission)  to  a  toll-five  or 


local  number  constitutes  an  undue 
burden  on  the  regulated  community.  The 
Agency  seeks  comments  on  its 
interpretation  of  the  burdens  and  the 
benefits  of  requiring  reporting  under 
CERCLA  and  Federal  or  State  permit 
programs. 

Several  commenters  recommended 
that  releases  be  considered  federally 
permitted  releases  (and  therefore 
exempt  from  CERCXA  notification  and 
liability  provisions)  if  they  are  exempt 
from  regulation  by  the  statutes  listed  in 
CERCLA  section  101(10).  EPA  believes 
that  exempting  such  releases  would  be 
contrary  to  the  purpose  of  the 
notification  requirements,  which  is  to 
protect  human  health  and  the 
environment  by  requiring  that 
responsible  authorities  be  notified  of 
releases  that  may  require  a  timely 
response.  The  exemption  of  a  type  of 
release  from  regulation  under  a 
particular  statute  may  have  little  or  no 
bearing  on  whether  a  Federal  response 
action  might  be  needed  for  a  specific 
release. 

Examples  illustrate  the  disparate 
reasons  for  exemptions.  For  instance, 
owners  or  operators  of  certain  solid 
waste  disposal  facilities  that  handle 
hazardous  waste  only  bom  generators 
of  less  than  100  kg.  per  month  of 
nonacutely  hazardous  waste  (See  40 
CFR  261.5)  are  exempt  from  the 
requirement  to  obtain  a  hazardous 
waste  management  facility  permit  under 
section  3005  of  RCRA.  The  exemption  is 
based  on  a  balancing  of  the 
administrative  burden  of  including  sudi 
wastes  in  the  Subtitle  C  system  againat 
the  threat  the  Agency  determined  would 
be  posed  by  disposing  of  the  wastes  in 
unpermitted  facilities  (45  FR  33066. 
33102-33105  (May  19. 1980)).  Certain    . 
types  of  hazardous  waste  recycling 
activities — ^for  example,  the  act  of 
reclamation  of  a  hazardous  waste  or 
btuning  a  hazardous  waste  in  a  boiler  or 
industrial  furnace  to  recover  energy — 
are  exempt  from  regulation  while  EPA 
determines  appropriate  regulatory 
regimes  for  these  activities.  (See  40  CFR 
261.6  and  40  CFR  Part  286).  Under  the 
CWA,  electroplating  faciUties  that 
produce  1000  gallons  of  effluent  per  day 
are  exempted  from  eRluent  standards 
because  compliance  is  economically 
infeasible  for  these  small  firms  (39  FR 
11510,  March  28, 1974).  In  each  instance, 
the  release  may  require  response  action, 
and  the  fact  that  the  release  is  exenq>ted 
from  the  statutory  requirements  is  not 
relevant  to  diis  determination.  The 
Agency  has  determined,  therefore,  that 
releases  exempted  from  regulation  by 
the  statutes  listed  in  section  lOl(ir)  will 
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not  be  considered  federally  pennitted 
releases. 

Although  certain  releases  may  not 
qualify  as  federally  permitted,  they  may 
not  pose  a  sufficient  hazard  to  warrant 
reporting  to  the  National  Response 
Center.  The  Administrator  will  consider 
establishing  an  administrative 
exemption  from  CERCLA  notification 
requirements  if  it  appears  that  certain 
releases  pose  no  hazard  or  pose  a 
hazard  only  rarely  and  under 
circumstances  that  would  not  likely 
result  in  any  action  being  taken  to 
respond  to  the  hazard.  However,  no 
sudi  exemptions  are  proposed  under 
this  regulation. 

One  commenter  requested  that  a 
release  still  be  considered  a  federally 
permitted  release  when  there  is  only  a 
"technical"  violation  of  permit 
conditions  (i.e.,  where  the  violation 
relates  to  operating,  monitoring,  or 
reporting  procedures  and  does  not  affect 
the  character  or  quantity  of  the  release). 
EPA  agrees  that  notification  of  the 
National  Response  Center  would  be 
unnecessary  in  such  a  case  and  should 
be  addressed  by  the  permit  programs, 
where  appropriate,  as  a  permit  violation. 
If  the  characteristics  of  a  release  (both 
the  substance  involved  and  the  quantity 
or  concentration  are  in  compliance  with 
a  permit  described  in  section  101(10). 
CERCLA  notification  will  not  be 
required.  However,  to  the  extent  that  a 
release  exceeds  the  permit  limit  with 
regard  to  the  quantity  of  a  hazardous 
substance,  it  will  not  be  considered  a 
federally  permitted  release  and 
CERCLA  notification  will  be  required 
when  the  release  of  the  hazardous 
substance  exceeds  its  permitted  level  by 
an  RQ  or  more.  Some  Federal  permit 
programs  do  not  include  quantitative 
limits  on  the  amounts  of  specific 
hazardous  substances  that  can  be 
released.  Accordingly,  no  "permitted 
level"  exists  against  which  the  released 
quantity  can  be  compared  to  determine 
whether  CERCLA  notification  is 
required  (i.e.,  whether  the  permitted 
level  has  been  exceeded  by  an  RQ  or 
more).  In  such  cases,  CERCLA 
notiHcation  will  be  required  when  the 
characteristics  of  the  release  are  not  in 
compliance  with  the  permit  (e.g..  the 
allowable  concentration  of  a  particular 
constituent  has  been  exceeded)  and  an 
RQ  or  more  of  a  hazardous  substance 
has  been  released. 

Several  commenters  urged  that 
various  types  of  releases  (such  as  all 
"routine"  releases  or  releases  covered 
by  other  permit  programs)  not 
mentioned  in  section  101(10)  be 
considered  federally  permitted  release. 
EPA  cannot  support  this  position. 


Federally  pennitted  releases  are 
specincally  listed  in  section  101(10). 
This  detailed  list  clearly  indicated  that 
Congress  did  not  intend  releases  other 
than  those  listed  in  section  101(10)  to  be 
considered  federally  permitted  and 
thereby  exempt  from  CERCLA  reporting 
and  liability  requirements. 

B.  Relationship  to  Reporting  Under  Title 

in 

Title  m  of  SARA  (sections  301-329) 
addresses  emergency  planning  and 
community  right-to-know  and  provides, 
among  other  things,  emergency  and 
annual  notification  requirements  in 
addition  to  those  included  in  section  103 
of  CERCLA.  EPA  has  provided  (see  52 
FR 13377.  April  22. 1967;  52  FR  21152. 
June  4, 1987)  and  will  continue  to 
provide  regulations  and  guidance  on  the 
Title  III  requirements  as  necessary  and 
appropriate. 

With  respect  to  emergency 
notification  requirements,  section  304  of 
SARA  provides  release  reporting 
requirements  that  parallel  the 
requirements  of  section  103(a)  but  are 
intended  to  make  release  information 
immediately  available  to  State  and  local 
emergency  officials  as  well  as  Federal 
response  officials  notified  under 
OSRCLA  section  103.  In  addition, 
section  304(a)  requires  reporting  of  (1) 
releases  for  which  notification  is 
required  under  section  103(a)  of 
CERCLA,  and  (2)  releases  of  "extremely 
hazardous  substances"  that  are  not 
hazardous  substances  under  CERCLA 
but  that  "occur  in  a  maimer  which 
would  require  notification  under  section 
103(a)"  of  CERCLA.  Federally  permitted 
releases,  as  defined  by  CERCLA  section 
101(10),  are  not  required  to  be  reported 
under  section  304  of  SARA  (see  52  FR 
13383).  To  clarify  tiie  type  of  releases 
that  are  defined  as  federally  permitted 
releases,  and  thereby  exempt  from 
SARA  section  304  reporting,  today's  rule 
proposes  to  revise  thie  applicability 
section  of  the  regulation  implementing 
section  304  (40  CFR  355.40(a))  to  add  the 
definition  of  "federally  pennitted 
releases"  provided  in  this  rule.  Thus,  the 
interpretation  of  federally  permitted 
release  proposed  in  today's  rule  will 
define  clearly  the  scope  of  the  releases 
reportable  under  SARA  section  304. 
With  respect  to  annual  notification  of 
toxic  chemical  releases  required  under 
SARA  section  313,  however,  federally 
pennitted  releases  are  not  exempt 

n.  Elements  of  the  ExempUoo 

Each  element  of  the  federally 
permitted  release  exemption  is 
discussed  below.  Relevant  comments 
received  on  the  may  25. 1983.  NPRM 


pertaining  to  each  element  also  are 
discussed. 

Release  from  Point  Sources  with 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  Permits. 
Introduction.  Section  101(10)  identifies 
three  types  of  releases  from  point 
sources  with  NPDES  permits  as 
federally  pennitted  releases: 

(A)  discharges  in  compliance  with  a  permit 
under  Motion  402  of  (he  Federal  Water 
Pollution  Control  Act.  (B)  discharges  resulting 
from  circumstances  identified  and  reviewed 
and  made  part  of  the  public  record  with 
respect  to  a  permit  issued  or  modifled  under 
section  402  of  the  Federal  Water  Pollution 
Control  Act  and  subject  to  a  condition  of 
such  permit  (C)  continuous  or  anticipated 
intermittent  discharges  from  a  point  source, 
identified  in  a  permit  or  permit  application 
under  section  402  of  the  Federal  Water 
Pollution  Control  Act.  which  are  caused  by 
events  occurring  within  the  scope  of  relevant 
operating  or  treatment  systems  *  *  *. 

This  language  is  identical  to  that  used 
in  section  311(a)(2)  of  the  CWA  to 
exclude  these  releases  from  the  term 
"discharge"  with  respect  to  EPA's  oil 
and  hazardous  substances  spill  response 
and  prevention  program.  Furthermore, 
Congress  intended,  in  enacting  CERCLA 
section  101(10)  (A),  (B),  and  (C),  that 
EPA's  interpretation  of  the  provisions 
under  the  CWA  be  continued  under 
CERCLA.  (See  S.  Rep.  No.  848, 06th 
CongM  2nd  Sees.  47  (1980).)  Reflective  of 
Congressional  intent,  the  Agency 
proposes  today  that  the  interpretation 
provided  in  the  regulatory  language  and 
the  preambles  to  ^e  rules  implementing 
die  CWA  section  311(a)(2)  exclusions  be 
applied  to  the  same  exemptions  under 
CERCLA  section  101(10)  (A),  (B),  and 
(C). 

The  legislative  history  of  the  CWA 
explains  that  the  purpose  of  the  section 
311  exemptions  was  to  exclude  from  the 
spill  response  provisions  of  section  311 
three  types  of  discharges  subject  to 
regidation  under  other  CWA  provisions; 
specifically,  section  402  NPDES  permits 
and  section  309  enforcement  provisions. 
Senator  Stafford  explained  that: 

*  *  *  we  are  attempting  to  draw  a  line 
between  the  provisions  of  the  [CWA]  under 
sections  301, 301 402  regulating  chronic 
discbarges  and  311  dealing  with  spills.  At  the 
extremes,  it  is  relatively  easy  to  focus  on  the 
difference  but  it  can  liecome  complicated. 
The  concept  can  be  summarized  by  stating 
that  those  dischargea  of  pollutants  that  a 
reasonable  man  would  conclude  are 
associated  with  pennita,  permit  condiUons, 
operation  of  treatment  technology  and  permit 
violation!  would  result  in  402/309  sanctions; 
those  discharges  of  pollutants  that  a 
reasonable  man  would  conclude  are  episodic 
or  classical  apiUs  not  intended  or  capable  of 
being  processed  through  the  permitted 
treatment  system  and  outfall  would  result  in 


the  application  of  section  311.  (124 
Congressional  Record  37683  (1978).) 

In  1979,  the  Agency  promulgated  40 
CFR  Part  117,  which  contains  CWA 
reporting  requirements  for  discharges  of 
hazardous  substances  (44  FR  50776, 
August  29, 1979).  Section  117.12  provided 
a  regulatory  interpretation  of  the  three 
exclusions  to  the  defintion  of 
"discharge"  in  40  CFR  Part  116  and 
CWA  section  311(a)(2),  and  the 
preamble  to  the  rule  provided  a  detailed 
explanation  of  the  three  types  of 
excluded  dischaiges.  In  1987,  EPA 
amended  the  definition  of  "discharge"  in 
40  CFR  Part  110,  tiie  discharge  of  oil 
regulation,  to  codify  the  same  three 
CWA  exclusions  (52  FR  10712,  April  2. 
1987).  The  preamble  to  the  oil  discharge 
rule  adopted  the  description  of  the  three 
exclusions  from  the  1979  preamble  to  40 
CFR  Part  117. 

In  today's  rule,  the  Agency  proposes 
to  apply  the  existing  interpretation  of 
the  three  types  of  discharges  that  are 
excluded  from  coverage  under  CWA 
section  311  to  the  first  three  types  of 
discharges  under  CERCLA  section 
101(10).  Thus,  this  interpretation  will 
apply  to  the  following  regulatory 
provisions:  40  CFR  110.1, 116.3, 117.12. 
300.5,  302.3,  and  335.40.  The  Agency, 
however,  also  is  proposing  to  make  two 
clarifying  amendments  to  40  CFR  117.12, 
as  explained  below,  that  also  will  be 
aplicable  to  the  corresponding 
exemptions  under  40  CFR  Parts  110. 116. 
300,  302.  and  355. 

In  the  paragraphs  that  follow,  the 
three  t)rpes  of  NPDES  discharges  that 
correspond  to  the  federally  permitted 
releases  in  CERCLA  sections  101(10) 
(A),  (B).  and  (C)  are  described.  For 
simplicity,  these  discharges  will  be 
referred  to  as  Type  A.  B.  and  C 
respectively. 

Type  A  Discharges.  Tjrpe  A 
discharges  are  those  that  are  in 
compliance  with  an  NPDES  permit  limit 
that  specifically  addreses  the  dischai^ge 
in  question.  To  qualify  as  a  Type  A 
discharge,  the  permit  must  either 
address  the  discharge  directly  through 
specific  effluent  limitations  or  through 
the  use  of  indicator  pollutants.  In  the 
case  of  the  latter,  the  administrative 
record  prepared  during  permit 
development  must  identify  specifically 
the  discharge  of  the  pollutant  as  one  of 
those  pollutants  the  indicator  is 
intended  to  represent 

Type  B  Discharges.  Type  B  discharges 
are  foreseeable  (i.e.,  identified  in  the 
NTOES  permit's  development  record) 
and  flow  into  a  facilify's  effiuent 
treatment  system  designed  to  treat  the 
discharge.  'This  second  type  of  discharge 
is  limited  to  on-site  spills  to  the 


permitted  treatment  system  that  were 
identified  and  considered  in  the 
issuance  of  the  permit  but  are  not 
subject  to  any  specific  effluent 
limitations.  Discharges  are  included  only 
where  (1)  the  source,  nature,  and 
amount  of  a  potential  discharge  were 
identified  and  made  part  of  the  public 
record,  and  (2)  the  permit  contained  a 
condition  requiring  that  the  treatment 
system  be  capable  of  eliminating  or 
abating  the  potential  discharge. 

Therefore,  if  an  on-site  spill  was 
processed  through  a  treatment  system 
capable  of  eliminating  or  abating  the 
spill,  and  the  spill  is  subject  to  a  permit 
condition,  a  discharge  resulting  from  the 
on-site  spill  would  be  subject  to  CWA 
sections  402  and  309  and  would  be  a 
federally  permitted  release.  If  an  on-site 
spill  is  not  passed  through  a  treatment 
system  or  is  not  otherwise  treated  in  any 
way,  the  discharge  resulting  bom  the 
on-site  spill  is  subject  to  CWA  section 
311  and  is  not  a  federally  permitted 
release.  Also,  discharges  diat  result  from 
on-site  spills  that  are  passed  through 
treatment  systems  (1)  that  have  not  been 
demonstrated  as  capable  of  eliminating 
or  abating  the  discharge  or  (2)  for  whidi 
no  permit  condition  exists  are  subject  to 
CWA  section  311  and  are  not  federally 
permitted  releases  under  CERCLA. 

A  "permit  condition"  would  include 
the  existence  of  a  treatment  system  or 
release  prevention  plans  and  other  best 
management  practices  designed  to 
address  the  discharge.  Best  management 
practices  are  operating  methods  or 
procedures  to  prevent  or  minimize  the 
potential  for  the  discharge  of  toxic  or 
hazardous  substances  fi^m  processes 
ancillary  to  the  industrial  manufacturing 
or  treatment  process.  For  example,  a 
discharger  has  a  drainage  system  that 
will  route  spilled  material  from  a  broken 
hose  connection  to  a  holding  tank  or 
basin  for  subsequent  treatment  or 
discharge  at  a  specified  rate.  To  be 
eligible  as  a  Type  B  discharge,  the 
discharger  must  identify  specifically 
such  a  system  in  the  permit  application. 
The  permit  condition  discussed  in  the 
application  must  be  sufficient  to  treat 
the  maximum  potential  spill  from  the 
identified  source.  Discharges  that  result 
frxjm  an  on-site  spill  larger  and  more 
concentrated  than  the  spill 
contemplated  in  the  public  record,  and 
for  which  a  condition  was  provided  in 
the  permit  will  be  subject  to  CWA 
section  311  and  CERCLA  notification 
and  liability  provisions  (i.e..  the 
discharge  will  not  be  a  federally 
permitted  release). 

Today's  rule  proposes  to  amend  40 
CFR  117.12(c)  by  deleting  the  phrase 
"whether  or  not  the  discharge  is  in 
compliance  with  the  permit"  for  Type  B 


discharges,  to  avoid  confusion  caused 
by  the  phrase.  The  phrase  was  originally 
included  in  the  rule  because  Type  B 
discharges  are  discharges  that  result 
bom  circumstances  identified  and 
considered  in  the  issuance  of  a  permit 
but  that  are  not  subject  to  any  specific 
effiuent  limitations.  The  Agency  is 
concerned  that  the  phrase  may  be 
interpreted  incorrectiy  to  mean  that 
Type  B  could  refer  to  discharges  in 
wUch  the  permittee  did  not  satisfy  the 
condition  placed  in  the  permit.  Because 
the  Agency  believes  that  the  phrase 
causes  confusion,  the  Agency  proposes 
to  delete  the  phrase  from  the  regulation. 
The  Agency  solicits  comments  on  this 
proposed  revision  to  40  CFR  117.12(c). 

Type  C  Discharges.  Type  C  dischaigef 
are  from  a  point  source  and  are  (1) 
continuous  or  anticipated  intermittent 
discharges,  (2)  identified  in  a  permit  or 
permit  application,  and  (3)  caused  by 
events  occurring  within  the  scope  of  the 
relevant  operating  and  treatment 
systems.  Included  within  the  scope  of 
this  provision  are  chronic  process- 
related  discharges  resulting  from 
periodic  upsets  in  the  manufacturing 
and  treatment  systems,  for  example,  the 
discharge  created  by  a  system 
backwash.  Discharges  caused  by  spills 
or  episodic  events  that  release 
hazardous  substances  to  the 
manufacturing  or  treatment  systems  are 
not  Type  C  discharges.  The  language  of 
40  CFR  117.12(d)  provides  furdier 
examples  of  discharges  that  fit  within 
the  category:  (1)  Provided  that  an  on-site 
spill  is  not  the  cause,  contamination  of 
noncontact  cooling  water  or  storm 
water,  (2)  an  upset  or  failure  of  a 
treatment  system  or  of  a  process 
producing  a  continuous  or  anticipated 
intermittent  discharge;  or  (3)  where  the 
discharge  originates  in  the 
manufacturing  or  treatment  systems,  a 
continuous  or  anticipated  discharge  of 
process  waste  water. 

Amendment  to  40  CFR  117.12.  With 
respect  to  Type  C  discharges,  the 
Agency  also  is  proposing  in  today's  rule 
to  amend  40  CFR  117.12(d)(2)(iii)  by 
deleting  the  term  "operator  error"  bom 
the  description  of  "an  upset  or  failure  of 
a  treatment  system."  *  "The  reasons  for 


■Section  M7.l2(dH:)(iiil  presently  state*: 
(iii)  An  upset  or  failure  of  a  treatment  system  or 
of  a  prooeas  producing  a  conlinuoiu  or  antidpaled 
intermittent  discharge  where  the  upset  or  failure 
results  from  a  oontiol  probtem,  an  opemtorerror.  a 
system  failure  or  malfuDction.  an  equipment  or 
system  startup  or  shutdown,  an  equipment  wash,  or 
a  prodttctioa  schedule  change,  provided  tSat  such 
upset  or  failure  is  not  caused  tqr  an  oa-site  ^U  of  a 
hazardous  substance. 
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the  proposal  to  eliminate  the  term 
"operator  error"  are:  (1)  The  use  of  the 
term  "operator  error^  in  describing  an 
upset  is  inconsistent  with  tfie  NFI^ 
regulations  (40  CFR  122.41)  that  provide 
that  a  discharge  caused  by  an  operator 
error  is  not  an  upset:  and  (2)  the  Agency 
believes  that  discharges  caused  by 
operator  error  are  not  likely  to  be 
"continuous  or  anticipated  intermittent 
discharges."  ma  provided  by  the 
statutory  language.  The  Agency  expects 
discharges  caused  by  operator  error  to 
be  episodic  and  unpredictable,  as 
compared  to  discharges  caused  by 
system  startups  and  shutdowns.  The 
proposed  deletion  of  the  term  "operator 
error"  is  intended  to  enhance  the  clarity 
and  consistency  of  the  regulatory 
language  and  is  not  meant  to  signal  a 
change  in  policy.  It  is  possible  that 
under  some  circiunstances  an  operator 
error  may  cause  a  failure  of  a  treatment 
system  or  process,  and  produce  a 
continuous  or  anticipated  intermittent 
discharge.  Such  a  discharge  may  meet 
the  requirements  for  a  federally 
permitted  release.  The  term  "upset"  as 
used  in  40  CFR  Part  117,  however, 
generally  will  be  inteipreted  to  be 
consistent  with  the  term  "upset"  in  40 
CFR  Part  122,  i.e.,  it  does  not  include 
incidents  caused  by  operational  error. 
The  Agency  requests  comments  on  its 
proposal  to  delete  operator  error  from  40 
CFR  117.12(dK2)(iii). 

CoacJusion.  Under  both  CWA  section 
311  and  CERCLA.  any  discharge  or 
release  of  a  hazardous  substance  that  is 
not  federally  permitted,  as  described 
above,  must  be  reported  immediately  to 
the  National  Response  Center  if  it 
exceeds  permit  limits  by  an  RQ  or  more: 
if  the  hazardous  substance  discharge  or 
release  is  not  subject  to  a  numerical 
permit  limit  any  discharge  or  release 
that  triggers  a  permit  violation  and 
equals  or  exceeds  an  RQ  must  be 
reported  immediately.  Similarly,  under 
40  CFR  Part  110,  any  oil  discharge  that 
exceeds  permitted  levels  and  causes  an 
oil  sheen  must  be  reported  immediately. 

Discharges  excluded  from  CWA 
section  311  coverage  and  deflned  as 
federally  permitted  releases  under 
CERCLA  sections  101(10)  (A).  (B),  and 
(C)  are  subject  to  the  CWA  section  300 
enforcement  provision  that  provides 
EPA  with  the  authority  to  issue 
compliance  orders,  bring  civil  actions, 
and  impose  criminal  and  civil  penalties. 
In  addition,  under  CWA  section 
311(b)(e)(D),  if  the  Federal  government 
incurs  any  costs  of  removal  of 
discharges  excluded  by  section 
311(a)(2)(C).  the  Federal  government  can 
bring  a  dvil  action  under  the  authority 
provided  by  CWA  section  300(b)  to 


recover  such  removal  costs. 
Furthermore,  under  CERCLA  section 
107(j),  the  response  costs  incurred  by  the 
Federal  government  in  connection  with 
the  federally  permitted  releases  defined 
by  section  101(10)  (B)  and  (C)  can  be 
recovered  thrmigh  a  dvil  action  brought 
under  the  authority  of  CWA  section 
309(b). 

Finally,  all  three  exemptions  raise  the 
issue  of  timeliness  of  notification.  Hie 
reporting  requirements  for  releases 
exempted  from  CERCLA  reporting  and 
liability  under  section  101(10)  (A).  (B), 
and  (C)  and  excluded  from  CWA  section 
311(aK2)  are  subject  to  the  24-hour 
notification  requirements  under  CWA 
section  402.  The  Agency  acknowledges 
that  Congress  recc^gnized  that  the  24- 
hour  reporting  requirement  may  "create 
gaps  in  action  necessary  to  protect  the 
public  or  the  environment."  (See  S.  Rep. 
No.  848,  S6th  Cong.,  2nd  Sess.  47  (1980).) 
The  legislative  history  of  section  101(10) 
suggests  that  the  Agency  could  resolve 
this  issue  by  amending  the  CWA  section 
402  reporting  regulation  to  require  that 
thoae  releases  excluded  from  CWA 
section  311  coverage  and  exempt  from 
CERCLA  reporting  requirements  be 
subject  to  an  immediate  notification 
requirement  under  the  CWA  section  402 
NPDES  regulations.  (Ibid.)  The  Agency 
has  not  yet  amended  the  NFl^S 
regulations  to  require  immediate 
notification  of  those  releases  exempt 
from  section  311  and  CERCLA.  Before 
the  Agency  proposes  to  amend  the  CWA 
sectin  402  NPDES  regulations  (40  CFR 
Part  122)  to  revise  tiie  24-hour 
notification  requirement  to  an 
immediate  notification  requirement  for 
the  exempted  releases,  the  Agency 
solicits  comments  on  the  "reporting 
gap,"  particularly  examples  of  situations 
where  the  24-hour  notice  was  not 
sufficient  to  protect  human  health  and 
the  environment 

Releases  Subject  to  CWA  Section  404 
Permita.  Discharges  that  comply  with  a 
legally  enforceable  permit  for  dredge  or 
fill  materials  under  section  404  of  the 
CWA  also  are  federally  permitted 
releases  exempted  from  the  notification 
requirements  of  CERCLA  sections  103(a) 
and  103(b).  Before  issuing  these  permits, 
the  government  reviews  the  substances 
to  be  discharged.  Permits  allowing  the 
discharge  of  hazardous  substances  are 
issued  only  if  no  significant  degradation 
of  the  aquatic  environment  will  result 
This  exemption  applies  to  discharges  in 
compliance  with  the  terms  and 
conditions  of  either  an  individual  or  a 
general  CWA  section  404  permit 

In  regulations  implementing  section 
311  of  the  CWA  for  hazardous 
substances.  40  CFR  117.12  (but  not  the 


regulations  for  oil  fai  40  CFR  Part  110), 
EPA  exempted  from  the  notification 
requirement  not  only  those  releases  that 
were  in  compliance  with  section  404 
permits,  but  also  those  releases  that 
were  exempt  from  permit  requirements 
under  section  404  of  the  CWA  (sections 
404(f)  and  404(r)).  These  latter  releases 
are  not  "federally  permitted  releases" 
for  purposes  of  (^CLA  because 
section  101(10)(D)  is  limited  to  releases 
in  compliance  with  a  legally  enforceable 
permit  under  section  404  of  the  CWA. 
The  Agency  bitetprets  the  CERCLA 
notification  requirements  to  exempt  only 
those  releases  whose  environmental  and 
health  effects  have  been  evaluated  and 
determined  to  be  allowable  under  the 
appropriate  permit  program. 

Releases  from  Pacilities  with  Final 
RCRA  Permits.  Releases  in  compliance 
with  a  legally  enforceable  RCRA 
treatment  storage,  or  disposal  final 
permit  are.  pursuant  to  CERCLA  section 
101(10)(E).  federally  permitted  releases 
when  the  hazardous  substances 
released  are  specified  in  the  permit  and 
subject  under  the  permit  to  a  specific 
limitation,  standard,  or  control 
procedure  (see  40  CFR  Parts  264  and 
270).  Identifying  releases  on  the  record 
during  the  permit  process  is  insufficient 
to  qualify  them  for  the  section  lOl(lOKE) 
exemption  because,  in  order  to  be 
exempt  the  substances  must  be 
specified  in  the  permit  and  subject  to 
some  permit  condition  or  control. 

Four  commenters  requested  that 
facilities  with  interim  status  pursuant  to 
section  3006(e)  of  RCRA  and  40  CFR 
Part  265  be  included  in  the  "federally 
permitted  release"  definition.  Some  of 
the  commenters  indicated  that  it  may  be 
some  time  before  these  facilities  are 
issued  final  permits.  The  legislative 
history  specirically  rejects  ap|riication  of 
this  exclusion  to  releases  from  facilities 
witii  interim  status  (S.  Rep.  No.  848, 96th 
Cong.,  2nd  Sess.  48  (1960)). 

Releases  Pursuant  to  Marine 
Protection,  Reseaich,  and  Sanctuaries 
Act  Permits.  Section  101(10)(F)  of 
CERCLA  includes,  in  the  definition  of  a 
federally  permitted  release,  releases  in 
compliance  with  legally  enforceable 
permits  issued  under  section  1202  (EPA 
ocean  dumping  permits)  or  section  103 
(Corps  of  Engineen  permits  for  ocean 
dumping  of  dredged  materials)  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act.  Pursuant  to  EPA 
regulations,  applicants  for  ocean 
dumping  permits  most  identify  the 
physical  and  chemical  properties  of  the 
materials  to  be  discfaaiged.  and  the 
permit  must  identify  the  materials  that 
may  be  discharged  (see  40  CFR  Parts  221 
and  227).  Similar  procedures  and  criteria 


apply  to  permits  for  ocean  dumping  of 
dredged  material  (see  33  CFR  Part  324). 
These  EPA  and  Corps  of  Engineers 
permits  cover  substances  that  can  be 
discharged  lawfully.  Dumping  of 
hazardous  substances  not  specifically, 
allowed  in  these  permits  is  subject  to 
the  notification  requirements  of 
CERCLA  section  103(a)  because 
emergency  response  officials  should  be 
made  aware  of  releases  not  evaluated 
previously  by  a  permit  program  for 
health  and  environmental  effects. 

Underground  Injections  A  uthorized 
Pursuant  to  the  Safe  DrinJdng  Water 
Act.  CERCLA  section  101(10)(G) 
exempts  from  the  notification 
requirements  "any  injection  of  fluids" 
authorized  under  Federal  injection 
control  programs  or  State  programs 
submitted  for  Federal  approval  purauant 
to  Part  C  of  the  Safe  Drbddng  Water  Act 
(and  not  disapproved  by  EPA). 

EPA  has  published  regulations 
establishing  technical  standards  and 
criteria  (40  CFR  Part  146)  and 
regulations  governing  approval  of  State 
programs  and  permit  procedures  (40 
CFR  Parts  122-124).  Under  tiie  Safe 
Drinking  Water  Act  the  States  are  to 
take  the  primary  role  in  implementing 
the  underground  injection  control 
program;  EPA  is  to  administer  the 
program  only  if  the  State  fails  to  submit 
an  approvable  program  witiiin  a 
specified  time  period.  Any  underground 
injection  of  hazardous  substances 
permitted  under  a  State  program  that 
has  been  approved,  or  submitted  and 
not  disapproved  by  EPA.  or  permitted 
under  an  EPA-administered  program,  is 
considered  federally  permitted  for 
purposes  of  CERCLA  notification. 

Emissions  Subject  to  Clean  Air  Act 
Controls.  Section  101(10)(H)  of  CERCLA 
provides  an  exemption  for  hazardous 
substance  emissions  that  are  subject  to 
a  Clean  Air  Act  (CAA)  permit  or  control 
regulation  (see  40  CFR  Parts  52.  60,  61, 
and  62).  However,  as  stated  in  the 
preamble  to  the  May  25, 1983  NPRM,  for 
this  exemption  to  apply,  any  such  CAA 
controls  must  be  "specifically  designed 
to  limit  or  eliminate  emissions  of  a 
designated  hazardous  pollutant  or  a 
criteria  pollutant."  (See  S.  Rep.  No.  848. 
96th  Cong..  2nd  Sess.  49  (1980)).  The 
CAA  exemption,  therefore,  cannot  be 
read  broadly  to  cover  any  and  all  types 
of  air  emissions.  Moreover,  as  today's 
proposed  rule  makes  clear,  for  the 
exemption  to  apply,  the  emission  must 
be  in  compliance  with  the  applicable 
permit  or  control  regulation. 

Several  commenters  suggested  that 
the  clear  and  unequivocal  nature  of  the 
statutory  language  made  elaboration  on 
the  CAA  exemption  unnecessary. 
Generally,  these  commenters  took  the 


view  that  the  CAA  exemption  covers 
nearly  all  air  emissions  because  such 
emissions  are  in  one  way  or  another 
conbx>lled  by  the  CAA— either  directiy 
because  they  contain  substances 
specifically  regulated  by  the  CAA.  or 
indirectiy,  for  example,  through 
emission  limitations  established  as  part 
of  State  Implementation  Plans  (SIPs) 
approved  under  section  110  of  the  CAA. 
Some  commentere  even  claimed  that 
because  controls  could  be  developed  for 
any  hazardous  substance,  any  release  to 
the  air  is  "subject"  to  CAA  controls. 

EPA  does  not  agree  that  the  broadest 
interpretations,  under  which  virtually  all 
air  emissions  including  dangerous 
episodic  releases  would  be  exempt  fix>m 
CXRCLA  reporting  requirements,  could 
have  been  intended  by  Congress  under 
section  101(10).  Moreover,  the 
exemption  for  "federally  permitted 
releases"  under  CERCLA  section  101(10) 
also  applies  to  reporting  of  air  releases 
to  State  and  local  governments  under 
Tide  m  of  SARA.  Titie  lU,  which  is  die 
Emeigency  Planning  and  Community 
Right-to-l6iow  Act  of  1986,  was  enacted 
in  large  part  as  a  response  to  dangera 
posed  by  chemical  air  releases  to 
surrounding  communities,  such  as  the 
catastrophic  release  of  methyl 
isocyanate  in  Bhopal,  India.  Because 
Titie  in  was  intended  to  address 
particularly  the  dangers  of  air  releases, 
interpreting  the  exclusion  for  federally 
permitted  releases  so  that  accidental  air 
releases  would  not  be  reported  locally 
would  be  direcUy  contrary  to  the 
legislative  purpose.  Similarly,  the 
purpose  of  notification  requirements 
under  section  103  of  CERCLA  is  to 
ensure  that  the  government  is  informed 
of  any  potentially  dangerous  releases  of 
hazardous  substances  to  the 
environment  for  which  timely  response 
may  be  necessary.  Establishing  a  very 
broad  interpretation  of  CAA  controls,  as 
requested  by  the  commenters,  could 
eliminate  virtually  any  CERCLA 
reporting  of  air  emissions  and,  thus,  the 
potential  for  early  Federal  responses; 
such  an  approach  would  eviscerate  not 
only  the  Congressional  intent  but  also 
the  major  purpose  of  the  section  103 
notification  requirement 

In  addition,  some  commenters  urged 
EPA  to  interpret  the  federally  permitted 
release  exemption  to  include  any  air 
emission  bom  a  permitted  source.  Some 
of  the  commenters  used  the  word 
"reviewed"  almost  interchangeably  with 
the  word  "permitted."  A  "reviewed" 
release  is  not  necessarily  a  "permitted" 
release  or  a  controlled  release.  A 
permitted  release  is  an  allowable 
release  of  a  specific  substance  or 
emission.  A  reviewed  release  generally 
may  be  one  of  many  releases  from  a 


permitted  source  that  is  being  checked 
for  compliance  with  a  variefy  of  laws 
and  regulations.  The  inclusion  of  a 
pollutant  is  a  SIP  review  provision  is  not 
equivalent  to  subjecting  the  pollutant  to 
CAA  requirements  or  controls  "designed 
specifically  to  limit  or  elimmate"  the 
pollutant  (See  S.  Rep.  No.  848, 96th 
Cong.,  2nd  Sess.  49  (1980)).  A  reviewed 
release,  therefore,  is  not  necessarily  a 
federally  permitted  release. 

Several  commenters  stated  that  the 
air  release  exemption  should  apply 
broadly  to  substances  such  as  volatile 
OTganic  compounds  (VCX^)  or  total 
suspended  partiadates  (TSP)  regulated 
under  the  CAA  (including  those 
regulated  under  approved  State 
programs).  The  commenters  claimed 
that  a  permit  or  regidatory  limit  on  such 
categorical  emissions  in  effect 
constitutes  a  limit  on  each  constituent  in 
the  group.  EPA  generally  agrees  with 
this  position,  but  again  is  concerned  that 
an  overbroad  interpretation  of  the  air 
release  exemption  could  result  in 
nonreporting  of  dangerous  chemical 
releases.  A  large  release  of  a  substance 
fitim  a  pressure  release  valve  over  a 
short  period  of  time  could  be  within  a 
VOC  limit  established  for  a  source,  yet 
could  pose  a  threat  to  nearby  residents. 
Although  the  categorical  limits 
indirectiy  restrict  each  constituent 
those  limits  were  established  based  on 
routine  emissions  over  a  specific 
averaging  time,  and  were  not  predicated 
on  an  upset  or  excursion  from  normal 
operations.  The  Agency  does  not 
believe,  therefore,  that  such  an  upset  or 
excursion  should  be  considered 
"permitted"  within  the  meaning  of 
section  101(10)(H)  of  CERCLA. 

EPA  is  soliciting  public  comment 
today  on  three  approaches  to 
distinguishing  emissions  permitted 
under  the  CAA  from  releases  that  could 
create  potential  hazards  to  surrounding 
areas  and  for  which  timely  notification 
under  CERCLA  and  Tide  III  is 
necessary.  Under  the  first  approach. 
EPA  would  interpret  the  air  release 
exemption  in  a  maimer  similar  to  the 
exemption  for  releases  regulated  under 
the  CWA.  Thus,  air  releases  would  be 
permitted  to  the  extent  that  the 
constituent  hazardous  substances  have 
been  identified,  reviewed,  and  made 
part  of  the  public  record  during  the 
permit  issuance.  State  implementation 
plan,  or  regulation  development  process 
for  the  pollutant  that  includes  the 
hazardous  substance.  The  exemption 
would  not  extend  to  releases  of 
constituent  hazardous  substances  of  a 
permitted  or  regulated  pollutant 
category  that  are  not  identified 
expressly  on  the  record  with  respect  to 
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the  applicable  permit  or  control 
program.  Once  the  constituent 
hazardous  substance  had  been 
identified  and  reviewed  appropriately, 
the  limitation  on  the  category  of 
emissions  of  hazardous  substances 
would  provide  the  "permit  or  control 
regulation"  needed  for  application  of  the 
section  101(10)(H)  exemption.  A  qiedflc 
issue  on  which  die  Agency  solicits 
comments  is  the  inclusion  of  negative 
determinations  under  the  CAA  section 
112  program  in  die  exemption. 

The  second  approach  would  interpret 
broadly  the  regulatory  programs 
governing  poOutants  for  which  a 
National  Ambient  Air  Quality  Standard 
(NAAQS)  has  been  established  under 
CAA  section  109.  These  programs  are 
developed  tmder  CAA  section  111  New 
Source  Performance  Standards  (NSPS) 
or  CAA  section  110  State 
Implementation  Plans  (SEPs).  Under  this 
approach,  EPA  would  distinguish 
between  emissions  of  hazardous 
substances  that  are  VOCs  and  regulated 
as  precursors  of  ozone,  and  constituents 
of  the  other  NAAQS  pollutants.  For 
example,  emissions  of  constituents  of 
particulate  matter  would  be  considered 
"subject  to  a  permit  or  control 
regulation"  and,  therefore,  exempt  from 
notification  requirements.  Emissions  of 
individual  VOCs,  however,  would  not  be 
considered  subject  to  permit  or  control 
regulations  solely  because  they  are 
indirectly  controlled  by  r^ulations 
limiting  total  VOC  emissions.  These 
emissions  of  individual  VOCs  in 
amounts  equal  to  or  in  excess  of  an  RQ, 
consequently,  would  be  subject  to 
notification  requirements. 

This  approach  is  based  on  the 
recognition  that  for  five  of  the  present 
NAAQS  (sulfur  dioxide,  particulate 
matter,  nitrogen  oxides,  lead,  and 
carbon  monoxide]  the  standards  in  each 
case  are  based  on  the  evidence  of  health 
effects  of  those  emissions.  In  contrast, 
emissions  of  VOCs  are  regulated  based 
on  their  reactivity  and  consequent 
contribution  to  the  creation  of  ambient 
ozone  levels  for  which  NAAQS  have 
been  set.  In  setting  the  ozone  NAAQS  or 
establishing  emission  limitations  for 
VOCs,  no  consideration  was  given  to 
any  direct  health  ejects  of  ambient 
concentrations  of  total  or  any 
constituent  VOC  As  a  result, 
interprethig  VOC  emission  limitations  to 
subsume  consideration  of  the  possible 
health  effects  of  constituents  appears  to 
be  inappropriate.  Using  this 
interpretation,  a  substance  would  be 
considered  federally  permitted  if  it  is  a 
constituent  of,  and,  therefore,  limited  by 
regulations  or  standards  for,  any  of  the 
Ave  pollutants  enumerated  above,  but 


not  if  it  is  limited  by  standards  for 
VOCs. 

Reportable  quantities  for  the  purpose 
of  release  notiflcatioa  requirements  are 
established  to  ensure  appropriate 
response  to  episodic  releases  of 
hazardous  substances  that  have 
potential  adverse  health  and 
environmental  effects.  A  large  release  of 
an  individual  VOC  in  a  quantity  equal  to 
or  in  excess  of  an  RQ  may  be  within 
total  VOC  emission  limits  and  may 
make  a  negligible  contribution  to  ozone 
formation,  which  is  affected  by 
photochemical  conditions,  meteorology, 
and  the  contributions  of  other  VOC 
sources.  Such  a  release  may, 
nonetheless,  potentially  endanger 
human  health  because  of  the  toxicity  of 
the  individual  substance. 

For  example,  under  CAA  section  111. 
EPA  established  controls  on  the  rubbCT 
tire  manufacturing  industry  ItmiH^g 
VOC  emissions  for  a  medium-sized 
plant  to  approximately  400  tons  per 
year,  or  about  1.1  tons  per  day. 
Predominant  VOCs  emitted  in  die 
manufactiuing  process  are  white 
gasoline  and  petroleum  naptha.  Toluene, 
xylene,  ketones,  and  esters  are  also 
used  throughout  the  industry.  (48  PR 
2676,  September  15, 1983.)  A  release  on 
one  day  of  an  RQ  or  more  of  one  of 
these  VOC  constituents,  such  as  1000 
pounds  of  toluene,  although  within  the 
total  VOC  release  limit  of  approximately 
1  ton  per  day  may  pose  a  threat  to 
human  health  or  the  environment 
because  the  total  VOC  limitation  is 
based  on  controlling  the  formation  of 
ozone,  and  not  on  the  toxicity  of  toluene 
or  another  of  the  VOC  emission 
constituents.  The  Agency  would  take  the 
position  tiiat  interpreting  NSPS  or  SIP 
VOC  emission  limitations  to  subsume 
consideration  of  the  possible  health 
effects  of  such  VOC  constituents,  and 
thereby  exempt  them  from  notification 
requirements,  is  inappropriate.  Thus, 
EPA  would  require  notification  of 
releases  of  VCiC  constituents  in  amounts 
equivalent  to  or  greater  than  an  RQ 
under  the  second  approach. 

As  a  third  option,  EPA  could  interpret 
the  CAA  federally  permitted  release 
exclusion  to  apply  only  to  releases  that 
are  subject  to  a  CAA  permit  or  control 
regulation  and  that  are  either  the 
"routine"  emissions  for  which  the  permit 
or  control  regulation  was  designed  or  in 
compliance  with  a  specific  standard  for 
release  of  that  substance  specified  in  the 
permit  or  regulation.  Unpermitted, 
nonroutine  releases  would  indude 
upsets  from  such  devices  as  pressure 
release  valves,  storage  tank  reactor 
vessels,  or  sudden  releases  from  valve 


and  pipe  ruptuies.  equipment  failure, 
and  emergency  startups  and  shutdowns. 

EPA  requests  commeats  on  these 
alternatives  for  defining  the  scope  of  the 
air  release  exemption.  Specifically.  EPA 
requests  comments  Hi«tii^ii«lii«g 
releases  of  ozone  precursors  (VOC) 
constituents  from  releases  of 
constituents  of  other  categorical 
pollutants  controlled  by  NAAQS.  EPA 
also  is  soliciting  comment  on  the 
"routine"  vs.  "nonroutine"  distinction 
and  the  need  to  define  "routine"  in 
terms  fo  specific  emission  points  or 
circumstances,  and  solicits  comments  on 
what  emission  points  should  be 
included.  In  addition.  EPA  is  concerned 
that  the  first  approach  may  lead  to 
overreporting  of  routine  releases  subject 
to  adequate  control  under  existing 
regulatory  or  permit  limits  that  could 
divert  resources  from  releases  requiring 
immediate  response.  EPA  solicits 
information  on  the  number  of  facilities 
and  types  of  releases  that  would  require 
reporting  under  these  approaches,  and 
the  types  of  releases  that  would  be 
excluded  under  either  approach, 
particulariy  with  respect  to  any 
potentially  dangerous  releases  that  may 
be  excluded. 

In  addition,  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs)  limits  for  radionuclides  are 
health-based  annual  limits,  whereas 
radionuclide  RQs  are  reporting  triggers 
based  on  24-hour  releases.  The  Agency 
will  require  a  report  if  an  RQ  above  any 
annual  NESHAP  limit  is  released  in  a 
24-hour  period.  The  Agency  requests 
comments  on  the  number  of  facilities 
and  types  of  releases  that  may  require 
reporting.* 

Injection  of  Materials  Related  to 
Development  of  Crude  Oil  or  Natural 
Gas  Supplies.  The  injection  of  materials 
related  to  the  production  of  crude  oil, 
natural  gas,  or  water  is  considered  a 
federally  permitted  release  if  the 
injection  material  is  authorized 
specifically  imder  applicable  State  law. 
Because  it  is  probable  that  all 
conceivable  injection  modes  are  not 
considered  in  State  laws,  EPA.  in  the 
preamble  to  the  May  25, 1983  NPRM. 
interpreted  the  section  101(10)(I) 
provision  to  exempt  only  those  activities 
or  materials  that  are  authorized 


*  In  rappcrt  of  Iht  OmI  ntia  adiiatifig  th«  RQ  for 
radionucUdM  (to  ba  pnblMiMl  in  lass).  Um  A«Micy 
ha*  prepwid  ao  Bcanaiak:  Impact  Analysia  that 
tttimatea  Iha  omI  to  the  government  and  regulalad 
coBUBunlty  cauaad  hj  the  reviied  radionuclide  RQ 
reportiag  raquirMnenta.  This  document  is  available 
for  pwbtic  inapactkm  in  Room  LC-loa  ViS. 
Environmental  Protactkn  Agency.  401  M  Street 
SW..  Waahlngtoo.  DC  20*60  (Docket  Number 
lOZRQ-RN). 


specifically  by  State  law,  rather  than 
those  that  are  not  prohibited  by  State 
law.  This  interpretation  ensures  that  the 
appropriate  authorities  have  consciously 
considered  and  intentionally  authorized 
the  injection  activities  and  materials 
that  are  to  be  exempt  from  notification 
requirements  and  that  the  National 
Response  Center  will  be  made  aware 
immediately  of  the  potential  need  to 
respond  to  releases  that  have  not  been 
evahiated  previously  by  a  permitting 
authority. 

EPA  interprets  the  section  101(10)(I) 
exemption  to  apply  only  to  those 
materials  specifically  authorized  by 
State  law  to  be  used  in  activities  wdiose 
sole  purpose  is  the  production  of  crude 
oil,  natural  gas,  or  water,  the  recovery  of 
crude  oil  or  natural  gas;  or  the 
reinjection  of  fluids  brought  to  the 
suriace  from  such  production.  Some 
commenters  objected  to  this 
interpretation  and  instead  supported  a 
broader  interpretation  that  would 
exempt  from  CERCLA  notification  all 
materials  used  in  gas  and  oil  field 
operations.  The  National  Resp<Mi8e 
Center  must  be  notified  in  any  situation 
involving  the  use  of  injection  fluids  or 
materials  that  are  not  authorized 
specifically  by  State  law  for  purposes  of 
the  development  of  crude  oil  or  natural 
gas  supplies  and  resulting  in  a  release  of 
a  hazardous  substance  in  an  amount 
that  equals  or  exceeds  the  applicable 
RQ.  This  will  allow  an  immediate 
evaluation  of  the  need  for  a  response. 

Introduction  of  Pollutants  into 
Publicly  Owned  Treatment  Works.  A 
release  to  a  Publicly  Owned  Treatment 
Works  (POTW)  is  subject  to  tiie 
federally  permitted  release  exemption  if 
the  release  is  (1)  in  compliance  with 
applicable  categorical  pretreatment 
standards  and  local  limits  developed  in 
accordance  with  40  CFR  403.5(c).  and  (2) 
into  a  POTW  with  an  approved  local 
pretreatment  [Mogram  or  a  {  403.10(e) 
State-administer»cl  local  program.  One 
of  the  coinmenters  on  the  May  25, 1983 
NPRM  suggested  that  the  Agency 
broaden  its  approach  to  the  POTW 
exemption  to  provide  that  the  disdiarge 
be  in  compliance  only  with  general 
pretreatment  requirements  and  not  with 
site-specific  requirements.  The  Agency 
believes  that  for  POTW  to  be 
considered  "federally  permitted."  not 
only  must  the  hazardous  substance  be  a 
pollutant  specified  in  applicable 
pretreatment  standards  and  the  release 
of  the  pollutant  be  in  compliance  with 
the  categorical  pretreatment  standards, 
but  the  release  also  must  be  in 
compliance  with  the  local  limits 
developed  on  the  basis  of  the  site- 
spedfic  conditions,  because  th6 


categorical  standards  alone  may  not  be 
adequate  to  address  the  impad  of 
pollutants  on  the  POTW.  Therefore, 
even  though  a  release  into  a  POTW  is  in 
compliance  with  the  categorical 
pretreatment  standards,  the  Naticmal 
Response  Center  must  be  notified  if  the 
release  exceeds  the  local  limits  by  an 
RQ  or  more,  because  the  rdease  may 
cause  interference  with  the  POTWs 
processes  or  may  pass  through  the 
POTW  to  the  navigable  waters,  either  of 
which  may  result  in  a  situation  requiring 
an  emergency  response.  This  exenqition 
applies  only  to  industrial  users  * 
discharging  to  POTWs;  a  POTW  is 
subject  to  CERCLA  reporting  and 
liability  provisions  if  its  discharge  of  a 
hazardous  substance  violates  its  NPDES 
permit  by  an  RQ  or  more.  POTWs  are 
not  required  to  report  hazardous 
substances  that  are  traveling  through 
their  collection  systems  in  quantities 
that  equal  or  exceed  RQs:  however,  the 
industrial  user  is  responsiUe  for 
reporting  such  releases  into  the 
collection  system. 

Sections  307(b)(1)  and  (c)  of  Uie  CWA 
direct  EPA  to  establish  pretreatment 
standards  "to  prevent  the  discharge  of 
any  pollutant  through  treatment  wwks 
*  *  *  which  are  publidy  owned,  whidi 
poQutant  interferes  with,  passes 
through,  or  is  otherwise  incompatible 
with  such  worics."  These  secticms 
address  the  problems  created  by 
discharges  of  pollutants  from 
nondomestic  sources  to  municipal 
sewage  treatment  works  that  interfere 
with  the  POTW  or  pass  through  the 
POTW  to  navigable  waters  untreated  or 
inadequately  treated.  Pretreatment 
standards  are  intended  to  prevent  those 
problems  from  occurring  by  requiring 
nondomestic  users  of  POTWs  to  pretreat 
their  wastes  before  discharging  them  to 
the  POTW.  In  1977.  Congress  amended 
section  402(b)(8)  of  the  CWA  to  require 
POTWs  to  help  regulate  their  industrial 
users  by  establishing  local  programs  to 
ensure  that  industrial  users  comply  with 
pretreatment  standards. 

In  establishing  the  national 
pretreatment  program  to  achieve  these 
pretreatment  goaU,  the  Agency  adc^ited 
a  broad-based  regulatory  ai^Moach  that 
implements  the  statutory  prohibitions 
against  pass  through  and  interference  at 
two  basic  levels,  llie  first  is  through  the 
promulgation  of  national  categorical 
standards  that  apply  to  certain 
industrial  uses  within  selected 
categories  of  industries  that  commonly 
discharge  toxic  pollutants.  Categorical 
standards  establish  numerical. 


*  "InduBtrial  aaeri."  aa  the  term  ia  uaed  in  Ihia 
discussion,  iadadea  ■obite  aearces  diackaising 
hazardous  substances  to  a  POTW. 


technology-based  discharge  limits 
derived  bom  an  assessment  of  the  types 
and  amotmts  of  poDotant  discharges 
that  typically  interfere  with  or  pass 
through  POTWs  with  seooodary 
treatment  fadbties. 

The  potential  for  many  pass  tfaroo^ 
or  interference  prcMems  depends  not 
only  on  the  nature  of  the  discharge  but 
also  on  local  cooditions  (e.g.,  die  type  of 
treatment  process  used  by  the  POTW, 
local  water  quality,  POTWs  diosen 
method  for  handling  shidge),  and  thus 
needs  to  be  adcbessed  on  a  case-by-case 
basis.  Examples  of  audi  problems 
indude  discharges  to  a  POTW  that  may 
consist  of  poUutants  not  covered  by  a 
categorical  standard  or  from 
nondomestic  sources  that  are  not  in  one 
of  the  industrial  categories  regulated  by 
the  categorical  standiards.  Because 
categorical  standards  are  established 
industry-wide,  they  cannot  consider 
site-spedfic  conditions  and  dierefore 
may  not  be  adequate  to  prevent  all  pass 
through  and  interference  even  for  the 
regulated  pollutants.  EPA's  General 
Pretreatment  Regulations  (40  CFR  Part 
403)  address  these  areas  of  concern. 
First,  40  CFR  403.S(b)  establishes 
specific  prohibitions  that  apply  to  all 
nondomestic  users  and  are  designed  to 
guard  against  common  types  of  pollutant 
discharges  that  may  result  in 
interference  and  pass  dirough  (e.g.,  no 
discharge  of  flammable,  explosive,  or 
corrosive  pollutants).  Second,  40  CFR 
403.5(a)  establishes  a  general 
prohibition  against  pass  through  and 
interference  that  serves  as  a  backup 
standard  to  address  localized  problems 
that  occur.  In  addition,  POTWs  must 
develop  and  enforce  specific  local  limits 
as  part  of  their  local  {Hetreatment 
programs  to  prevent  pass  through  and 
interference.  POTWs  not  required  to 
develop  pretreatment  programs  also 
must  develop  local  limits  if  they  have 
recurring  pass  through  and  interference 
(see  40  CFR  403.5(c)). 

The  pretreatment  standards  a  POTW 
user  must  meet  to  daim  tiie  federally 
permitted  release  exemption  indude 
both  applicable  national  categorical 
standards  and  standards  established  by 
local  law  as  described  bdow. 
Compliance  only  with  the  general  and 
specific  prohibitions  (40  CFR  409.5(a) 
and  (b))  of  the  general  pretreatment 
regulations  is  insufficient  to  qualify  a 
release  as  federally  permitted. 

Only  local  limits  applicable  to  dK 
pollutant,  developed  in  acccntlanoe  with 
40  CFR  403.5(c).  and  designed  to 
implement  the  general  prohibition 
against  interference  and  pass  throng 
(§  403.5(a)),  can  qualify  the  release  of 
such  pollutant  as  a  federally  permitted 
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release.  The  development  of  local  limits 
under  40  CFR  403.5(c)  involves  three 
basic  steps.  First,  a  POTW  must 
determine  which,  if  any,  of  the 
pollutants  discharged  by  its  industrial 
users  have  a  reasonable  potential  to 
pass  through  or  interfere  with  the 
POTW.  For  each  of  the  pollutants  the 
POTW  concludes  may  be  of  concern,  the 
POTW  must  then  determine  the 
maximum  amount  of  the  pollutant  it  can 
accept  (maximum  headworks  loading) 
and  still  prevent  the  occurrence  of  pass 
through  or  interference.  Finally,  after 
maximum  allowable  headworks 
loadings  are  determined  for  each  of  the 
pollutants  of  concern,  the  POTW  must 
implement  a  system  of  local  limits 
applicable  to  industrial  users  to  assure 
that  these  loadings  will  not  be  exceeded 

EPA  believes  that  only  local  limits 
that  have  been  developed  based  upon 
procedures  that  evaluate  the  site- 
speciflc  characteristics  and  treatment 
capabilities  of  a  POTW  should  qualify 
the  release  of  the  pollutant  for  the 
exemption.  Such  an  extensive  analysis 
is  needed  to  assure  that  pass  through 
and  interference  problems  do  not  arise. 
A  discharge  of  a  pollutant  by  an 
industrial  user  in  compliance  with  a 
local  limit  not  designed  using  these 
procedures  may  not  address  the 
statutory  prohibitions  against  pass 
through  and  interference  or  provide  the 
requisite  degree  of  environmental 
protection  to  qualify  for  the  federally 
permitted  release  exemption. 

Thus,  a  release  that  exceeds  by  an  RQ 
or  more  an  applicable  categorical 
pretreatment  standard  or  a  local  limit 
developed  in  accordance  with  40  CFR 
403.5(c)  must  be  reported.  Moreover,  the 
absence  of  a  categorical  pretreatment 
standard  or  a  local  Umit  for  a  specific 
pollutant  precludes  coverage  for 
releases  of  that  pollutant  under  the 
federally  permitted  release  exemption.  If 
an  industrial  user  releases  an  RQ  or 
more  of  a  hazardous  substance  into  a 
POTW  that  has  not  set  a  local  limit  for 
such  a  substance,  or  for  which  there  is 
no  limit  based  on  a  categorical  standard, 
then  the  release  is  not  federally 
permitted  and  is  subject  to  CERCLA 
reporting  and  liability  provisions. 

Furthermore,  the  release  of  a  pollutant 
to  a  POTW  only  would  qualify  for  the 
federally  permitted  release  exemption  if 

(1)  the  POTW  has  a  local  pretreatment 
program  approved  by  the  "approved 
authority"  (as  defmed  in  S  403.3(c)),  or 

(2)  a  State,  in  lieu  of  the  municipality,  is 
implementing  a  pretreatment  program 
for  that  POTW  pursuant  to  40  CFR 
403.10(e). 

Section  101(10)(J)  provides  that  the 
pretreatment  program  must  be 
"submitted  by  a  State  or  municipality 


for  Federal  approval."  The  Agency 
interprets  this  provision  to  mean  that 
the  program  not  only  must  be  submitted 
for  approval  but  must  be  approved.  A 
strict  reading  of  the  statutory  language 
would  be  contrary  to  the  expressed 
congressional  intent  that  discharges  of 
hazardous  substances  into  sewer 
systems  qualify  as  federally  permitted 
releases  only  if  they  are  authorized 
under  a  pretreatment  program  (S.  Rep. 
No.  848,  96th  Cong..  2nd  Sess.  48  (1980)). 
The  fact  that  a  POTW  has  submitted  a 
program  for  approval  does  not 
necessarily  mean  the  program  is 
adequate  to  control  the  introduction  of 
pollutants  from  nondomestic  users  of  the 
POTW.  Such  a  program  may  not  be 
approved  by  the  approval  authority  due 
to  major  deficiencies.  For  the  discharge 
to  be  a  federally  permitted  release, 
therefore,  it  must  be  specifically 
regulated  in  an  approved  program,  a 
program  that  the  approval  authority  has 
determined  is  consistent  with  the 
federally  mandated  minimum  standard. 

An  approved  program  may  be  (1) 
designed  and  implemented  locally  by  a 
POTW  and  approved  by  either  EPA  or 
an  EPA-approved  State  pretreatment 
program,  or  (2)  designed  and 
implemented  by  an  EPA-approved  State 
pretreatment  program.  EPA  approval  of 
a  State  pretreatment  program  pursuant 
to  section  402(b)  of  the  CWA  would  not 
automatically  qualify  a  release  to  a 
POTW  in  that  State  as  federally 
permitted.  The  local  pretreatment 
program  must  be  approved  either  by 
EPA  or  by  an  EPA-approved  State 
program.  Generally.  EPA  approval  of  a 
State  pretreatment  program  merely 
changes  the  approval  authority  for  the 
POTW  programs  from  EPA  to  the  EPA- 
approved  State  pretreatment  program. 
The  approved  State  has  primary 
responsibility  for  requiring  local  POTWs 
to  develop  and  implement  a 
pretreatment  program  to  regulate  users 
directly.  The  fact  that  a  State 
pretreatment  program  has  been 
approved  by  EPA  does  not  in  and  of 
itself  change  the  quality  or  approvability 
of  local  POTW  programs.  POTWs  in 
approved  States  would  still  need  to 
develop  local  pretreatment  programs 
and  receive  pretreatment  program 
approval  if  they  have  not  done  so 
already.  Thus,  to  satisfy  the  federally 
permitted  release  exemption,  individual 
approval  of  each  POTW  pretreatment 
program  is  necessary  (except  for  a  State 
administered  |  403.10(e)  program  as 
described  below). 

Section  403.10(e)  allows  the  State  in 
lieu  of  the  POTW  to  assume 
responsibility  for  developing  and 
implementing  POTW  pretreatment 
program  requirements.  Because  the 


fi  403.10(e)  program  must  meet  the  same 
standard  as  would  be  required  for 
pretreatment  programs  developed  by  a 
municipality  (8  403.8(f)).  EPA  believes 
that  the  S  403.10(e)  programs  are  the 
State  pretreatment  programs  Congress 
intended  to  include  under  section 
101(10)0). 

In  the  event  that  a  State's  9  403.10(e) 
program  does  not  extend  to  all  its 
POTWs.  only  those  releases  to  POTWs 
for  which  the  State  has  implemented  the 
pretreatment  program  pursuant  to 
S  403.10(e)  would  qualify  as  federally 
permitted.  If  a  POTW  is  not  regulated 
directly  by  its  State  NPDES  program,  the 
POTW  nevertheless  must  implement  an 
approved  local  pretreatment  program  in 
order  for  the  discharges  of  industrial 
users  to  qualify  for  the  federally 
permitted  release  exemption. 

In  summary,  for  a  release  to  a  POTW 
to  be  subject  to  the  federally  permitted 
release  exemption,  the  release  must  be: 
(1)  In  compliance  with  applicable 
categorical  pretreatment  standards  and 
local  limits  developed  in  accordance 
with  40  CFR  403.5(c].  and  (2)  into  a 
POTW  with  an  approved  local 
pretreatment  program  or  a  40  CFR 
403.10(e]  State  administered  local 
program. 

One  of  the  commenters  on  the  May  25, 
1983  NPRM  stated  that  discharges  into  a 
POTW  are  transfers  between  facilities, 
not  "into  the  environment."  and 
therefore  all  discharges  into  POTWs 
should  be  exempt  from  CERCLA 
reporting.  The  commenter's  approach  to 
defining  "into  the  environment"  is  not 
consistent  with  the  approach  in  today's 
proposal.  To  determine  whether  its 
release  is  federally  permitted,  therefore, 
an  industrial  user  should  measure  its 
discharge  at  the  point  the  substance 
leaves  the  industrial  user's  facility.  In 
the  case  of  indirect  dischargers,  the 
release  should  be  measured  when  it 
leaves  the  discharger's  building.  Mobile 
sources  should  measure  the  discharge  at 
the  pohit  it  is  released  into  the  POTW, 
which  will  be  at  the  headworks  in  most 
cases.  Industrial  users  are  not  required 
under  CERCLA  to  conduct  monitoring 
activities  different  from  those  required 
by  the  applicable  pretreatment  program. 

Releases  of  Source,  Byproduct,  or 
Special  Nuclear  Material. 
Radionuclides  (which  include  source, 
byproduct,  and  special  nuclear  material) 
are  listed  generically  under  section  112 
of  the  CAA  and  are  therefore  considered 
hazardous  substances  under  CERCLA. 
CERCLA  section  101(22)(C).  however, 
excludes  from  the  definition  of  "release" 
the  discharge  of: 

source,  byproduct,  or  special  nuclear  material 
from  a  nuclear  incident,  as  those  terms  are 
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defined  in  the  Atomic  Energy  Act  of  1BS4.  if 
such  releese  is  subject  to  lequiieiiieiits  with 
respect  to  financial  protection  estabtished  by 
the  Nudear  Reguiatoiy  CoamisBioB  Hnder 
section  170  of  such  Act  or,  for  the  pwpoMS 
of  section  lOt  at  this  tiUe  or  any  other 
respoBae  action,  any  ralease  of  aource, 
byproduct  or  special  nuclear  material  from 
any  processing  site  designated  under  section 
102(a)(1)  or  302(a)  of  the  Uranium  Ml! 
Tailings  Radiation  Control  Act  of  1978 
[UMTRCA]  *  •  •. 

It  should  be  noted  that  releases  of 
source,  byproduct,  or  special  nuclear 
material  from  processing  sites 
designated  under  section  102(a)(1)  or 
section  302(a]  UMTRCA  are  exempted 
from  CERCLA  response  action 
provisions  but  not  from  reporting 
requirements  under  CERCLA  section 
103. 

CERCLA  section  101(10)(K)  inchides 
within  the  definition  of  fed»aUy 
permitted  release,  releases  of  source, 
byproduct  or  special  nuclear  material 
that  comply  with  the  conditioos  of  a 
legally  enforceable  license,  permit 
regulation,  or  order  issued  pursuant  to 
the  Atomic  Energy  Act  (AEA). 
Therefore,  releases  of  source,  byproduct 
or  special  nuclear  material  that  exceed 
the  licensed  or  permitted  levels  by  an 
RQ  or  more,  and  that  are  not  excluded 
by  section  101(22).  must  be  reported 
immediately  to  the  National  Response 
Center. 

Under  the  AEA,  the  Nuclear 
Regulatory  Commission  is  responsible 
for  issuing  licenses  for  the  possession 
and  use  of  source,  byproduct  and 
special  nuclear  material.  States  that 
have  entered  into  an  agreement  with  the 
Nuclear  Regulatory  Commission  (i.e.. 
Agreement  States)  are  also  authorized 
under  the  AEA  to  issue  licenses  for  the 
possession  and  use  of  source, 
byproduct  or  special  nuclear  material 
Releases  of  source,  byproduct  or  special 
nuclear  material  in  compliance  with 
licenses  issued  by  the  Nuclear 
Regulatory  Commission  or  Agreement 
States  are  federally  permitted  releases 
under  CERCLA  section  101(10)(K). 

The  regulations  of  the  Nuclear 
Regulatory  Commission  contain  several 
important  exemptions  from  their 
provisions,  some  of  which  are  based  on 
the  small  quantities  of  material  involved 
or  the  low  levels  of  radioactivity  the 
materials  emit.  The  Nuclear  Regulatory 
Commission  has  developed  "exempted 
quantities"  for  purposes  of  identifying 
facilities  that  are  not  subject  to 
Commission  licensing  requirements. 
These  quantities  are  smaller  than  the 
radionuclide  RQs  and,  therefore, 
releases  from  these  facilities  will  not  be 
reported  under  CERCLA.  Nevertheless, 
these  releases  are  not  federally 


permitted  under  CERCLA  and.  therefore. 
these  facilities  are  subject  to  the 
CERCLA  section  107  liability  provisions. 

Some  releases  of  source,  byproduct 
and  special  nuclear  material  may 
comply  with  licenses,  permits,  orders,  m 
regulations  issued  under  the  AEA 
through  provisions  administeied  not  by 
the  Commission  or  its  Agreement  States, 
but  by  DOE.  the  Departssent  <rf  Defense, 
or  EPA.  For  example.  DOE  governs  its 
radiation  protection  activities  imder  the 
AEA  by  a  series  of  internal  ordors. 
When  such  orders  are  issued  under 
DOE'S  AEA  authority  and  releases  of 
source,  byproduct  or  special  nuclear 
material  are  in  compliance  with  the 
applicable  order(s).  these  releases  are 
federally  permitted  under  section 
101(10)(K).*  The  D^MTtment  of  Defense 
issues  regulations  under  the  AEA 
governing  weapons  and  reactws  within 
its  jurisdiction,  and  EPA  issues 
regulations  under  the  AEA  for  certain 
operations  involving  radioactive 
material  (e.g.,  40  CFR  Parts  iga  191.  and 
192).  Releases  of  source,  byproduct  or 
special  nuclear  material  in  comfrfiance 
with  these  regulations  are  also  federally 
permitted  under  section  101(10)(K).  Any 
release  that  is  an  RQ  or  more  above 
federally  permitted  levels,  however, 
would  be  subject  to  the  CERCLA 
notification  requirements. 

Further  clarification  is  needed 
regarding  the  applicability  of  the 
defmition  of  federally  permitted  releases 
to  a  fourth  category  of  radioactive 
material  called  naturally  occurring  and 
accelerator-produced  radioactive 
material  (NARM).  The  AEA  gives  DOE 
broad  authority  to  control  its  radiation- 
related  activities  and  to  protect  public 
health  and  safety  and  the  environment 
This  authority  applies  to  activities 
involving  NARM,  as  well  as  activities 
involving  source,  byproduct  and  special 
nuclear  material.  CQICLA  section 
101(10)(K)  refers,  however,  only  to 
releases  of  source,  byproduct  and 
special  nuclear  material.  Thus,  it 
provides  no  basis  for  exempting  DOE'S 
NARM  releases  from  CERCLA's 
reporting  and  liability  provisions. 
Furthermore,  the  AEA  currentiy  does 
not  give  authority  to  the  Nuclear 
Regulatory  Commission  to  license 
NARM.  only  source,  byproduct  and 


*  Under  the  DOE  procurement  tegulationa, 
provisions  of  the  relevant  DOE  eavironmental  and 
safety  orders  must  be  incorporated  by  reference 
into  corUiacts  entend  into  with  managers  and 
operators  of  DOE  facilities  (see  48  CFR  9702303-2. 
970.5204-2. 970  J104-28(b)).  By  virtue  of  Uieir 
incorporation  into  binding  contracts,  the  provisions 
of  the  DOE  orders  become  binding  on  the  managers 
and  operators  of  DOE  facilities  and  are  enforceable 
by  DOE  on  the  basis  of  the  facitity  inanageneot  and 
operation  contracts. 


special  nuclear  materiaL  Although 
Agreement  States  may  regulate  NARM, 
this  regulatiHy  authority  is  not  ftdeniiy 
derived.  Therefore,  rrieases  of  NARM 
are  not  considered  federally  pennitted 
under  section  101(10)(K).  Certain  NARM 
releases  are,  however,  considered 
federally  permitted  under  other 
CERCLA  sections.  For  example,  air 
releases  of  NARM  that  are  in 
compliance  with  NESHAPs  are  federally 
permitted  under  section  101(10)(H). 

In  making  this  finding  with  reelect  to 
NARM  and  the  defiititi<m  of  federally 
permitted  releases  in  section  101(10KiQ. 
the  Agency  wishes  to  differentiate 
between  NARM,  source  material,  and 
byproduct  materiaL  Both  source  and 
byproduct  material  are  defined  tmder 
the  AEA  to  include  certain  natiu-ally 
occurring  radionuclides.  Specifically, 
source  material  is  natural  uranium, 
natiu-al  tboriimi,  or  ores  that  contain  0.05 
percent  or  more  (by  wei^t)  of  natural 
uraniimi  or  thorium.  Byproduct  material 
is  defined  to  include  naturally  occurring 
decay  products  of  uranium  or  thorium 
when  those  decay  products  are 
associated  with  mill  tailings.  The 
exclusion  of  NARM  irom  die  definition 
of  federally  permitted  releases  imder 
section  101(10)(K)  applies  only  to  those 
naturally  occurring  radionuclides  that 
do  not  qualify  as  either  source  or 
byproduct  materiaL  For  example, 
natiuvlly  occurring  radium  used  in 
medical  and  well  logging  devices  does 
not  meet  the  definition  of  source  or 
byproduct  material  and.  therefore, 
releases  of  radiiun  &x>m  these  devices 
does  not  qualify  for  the  reporting 
exemption  under  section  101(10)(K}. 

All  of  the  commenters  on  the 
radionuclides  exemption  felt  that  a 
broader  exemption  is  warranted.  Some 
commenters  suggested  that  reports  oi 
releases  currentiy  required  by  the 
Nuclear  Regulatory  Commission  are 
sufficient  and  comprehensive  because 
they  enable  the  Commission  to 
determine  the  need  for  and  the 
adequacy  of  response.  These 
commenters  felt  that  any  additional 
reports  to  the  National  Response  Center 
would  be  an  lumecessary  biutlen.  EPA 
expects  that  most  releases  involving 
radionuclides  will  be  excluded  from  the 
definition  of  release,  will  be  federally 
permitted,  or  will  involve  a  quantity 
smaller  than  the  RQ.  (The  Agency 
published  a  rule  that  proposed  RQs  for 
radionuclides  on  Mareh  16, 1967  in  52  FR 
8172;  these  RQs  are  being  revised  and 
the  Agency  expects  to  publish  final  RQs 
for  radionuclides  in  1988.)  EPA  believes, 
however,  that  the  reporting 
requirements  imposed  on  the  remaining 
releases  of  radionuclides,  including 
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releases  not  subject  to  or  in  compliance 
with  applicable  permits,  regulations,  or 
orders,  are  essential  to  mitigate  the  risk 
to  public  health  or  welfare  or  the 
environment  posed  by  such  releases. 

UL  Notification  for  Certain  Types  of 
Releases 

A.  In  General 

This  section  addresses  several 
recurring  questions  not  related 
specifically  to  the  definition  of 
"federally  permitted  release"  but  that 
arise  under  the  CERCLA  section  103(a) 
reporting  requirements.  One  such 
question  involves  releases  to  engineered 
structures  designed  specifically  to 
prevent  materials  from  reaching  the  land 
surface.  The  issues  involve  both 
interpretation  of  the  phrase  "release  into 
the  environment"  and  the 
appropriateness  of  CERCLA  notiflcation 
requirements  for  releases  to  such 
secondary  containment  devices.  The 
Agency  solicits  comments  on  the 
following  issues. 

In  the  preamble  to  the  April  4, 1885 
Tmal  rule  adjusting  RQs  for  340  CERCLA 
hazardous  substance.  EPA  stated: 

Hazardous  substances  may  be  released 
"into  the  environment"  even  if  they  remain 
on  plant  or  installation  grounds.  Examples  of 
such  releases  are  spills  from  tanks  or  valves 
onto  concrete  pads  or  into  ditches  open  to  the 
outside  aid.  releases  from  pipes  into  open 
lagoons  or  ponds,  or  any  other  discharges 
that  are  not  wholly  contained  within 
buildings  or  structures.  Such  a  release,  if  it 
occurs  in  a  reportable  quantity  (e.g., 
evaporation  of  an  RQ  into  the  air  from  a  dike 
or  concrete  pad),  must  be  reported  under 
CERCLA.  On  the  other  hand,  hazardous 
substances  may  be  spilled  at  a  plant  or 
installation  but  not  enter  the  environment, 
e.g.,  when  the  substance  spills  onto  the 
concrete  floor  of  an  enclosed  manufacturing 
plant.  Such  a  spill  would  need  to  be  reported 
only  if  the  substances  were  in  some  way  to 
leave  the  building  or  structure  in  a  reportable 
quantity.  (Note,  however,  that  the  federal 
government  may  still  respond  and  recover 
costs  where  there  is  a  threatened  release  into 
the  environment.)  SO  FR 13462. 

In  applying  the  phrase  "into  the 
environment"  to  releases  to  secondary 
containment  devices,  EPA  believes  that 
a  release  inside  a  building  or  structure  is 
not  a  release  "into  the  environment" 
unless  the  spilled  substance  leaves  the 
building. 

On  one  hand,  a  release  to  a  secondary 
containment  device  that  is  not  wholly 
contained  and  that  is  located  outside  of 
a  building  or  structure  is  "into  the 
environment."  Examples  of  releases  to 
such  devices  that  illustrate  both  the 
potential  for  a  serious  problem  and  an 
existing  serious  situation  have  been 
brought  to  the  Agency's  attention.  These 
include  a  release  of  hydrochloric  acid  to 


a  dike  that  would  have  overflowed  in  a 
heavy  rain,  and  radioactive 
contamination  of  water  supplies 
apparently  resulting  from  an  improperly 
functioning  secondary  containment 
device  at  a  nuclear  facility. 

On  the  other  hand,  it  has  been 
suggested  that  where  engineered 
structures  are  open  to  the  air,  releases 
into  such  structures  should  be  exempt 
from  CERCLA  notiflcation  unless  an  RQ 
or  more  of  the  substance  reaches  any 
ground  or  surface  waters  or  land  surface 
or  evaporates  into  the  ambient  air. 
Releases  to  such  structures  may  include 
such  occurrences  as  releases  onto 
concrete  pads,  secondary  containment 
devices  with  sealed  floors  around 
storage  tanks,  or  drip  pans  used  to  catch 
minor  hose  or  line  drainage. 

The  Agency  is  interested  in  receiving 
comments  and  data  discussing  the 
circumstances  under  which  immediate 
notiflcation  of  releases  into  secondary 
containment  devices  would  not  provide 
useful  information  for  Federal  response 
purposes  under  CERCLA.  EPA  is 
particularly  interested  in  information  on 
the  signiflcance  of  the  issue,  specific 
examples  of  procedures  followed  where 
there  is  a  release  to  a  secondary 
containment  device  and  techniques  used 
to  prevent  releases  from  such  devices, 
data  discussing  the  integrity  of 
secondary  containment  devices,  and 
suggestions  on  the  appropriate  means  of 
eliminating  any  such  unnecessary 
reporting.  If  the  Agency  decides  to 
exempt  from  CERCLA  notiflcation 
certain  releases  into  secondary 
containment  devices,  a  demonstration 
may  be  required  to  show  that  the  de\ice 
is  sufflciently  protective  and  reliable. 

B.  PCB  Waste  Disposal 

A  second  issue  concerning  the 
necessity  for  section  103  notiflcation  is 
whether  approved  polychlorinated 
biphenyl  (PCB)  disposal  by  incineration, 
landfllling,  or  alternate  methods  needs 
to  be  reported  as  a  release  under  section 
103.  Because  PCB  disposal  approvals 
under  the  Toxic  Substances  Control  Act 
(TSCA)  are  not  included  in  the  CERCLA 
section  101(10)  deflnition  of  federally 
permitted  release,  EPA  does  not  believe 
that  it  has  the  authority  to  apply  that 
exemption  to  such  approvals. 

At  the  same  time,  however,  EPA  does 
not  believe  that  notiflcation  under 
section  103  of  CERCLA  provides  any 
signiflcant  additional  benefit  so  long  as 
the  disposal  facility  is  in  substantial 
compliance  with  all  applicable 
regulations  and  approval  conditions. 
The  PCB  regulations  under  TSCA,  40 
CFR  Part  761.  require  owners  or 
operators  of  PCB  disposal  facilities, 
incinerators,  chemical  waste  landfllls. 


and  high  efflciency  boilers  to  obtain 
written  EPA  approval,  based  on 
compliance  with  detailed  technical 
requirements  designed  to  ensure  proper 
disposal,  before  accepting  PCB  wastes. 
The  TSCA  approval  process  is  designed 
to  ensure  that  the  operation  of  PCB 
disposal  facilities  does  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  from  PCBs.  l.i  addition, 
40  CFR  Part  761,  Subpart  ],  requires  PCB 
disposal  facility  owners  or  operators  to 
monitor  carefully  the  facility's  inventory 
and  operation,  maintain  detailed  records 
for  periods  of  5  to  20  years,  and  report 
under  certain  circumstances.  The  TSCA 
regulations  provide  the  Federal 
government  with  the  information 
necessary  to  determine  whether  an 
emergency  response  to  a  PCB  disposal  is 
required.  Today's  proposal  not  to 
require  CERCLA  reporting  for  EPA- 
approved  PCB  disposals  is  consistent 
with  the  overall  objective  of  the 
CERCLA  notiflcation  requirements. 
Therefore,  EPA  will  not  require 
reporting  under  section  103(a)  of  the 
approved,  proper  disposal  of  PCB 
wastes  into  a  disposal  facility.  The 
Agency  requests  comments  on  this 
proposal  to  exempt  administratively 
these  releases  from  CERCLA 
notiflcation. 

A  party  responsible  for  a  release  of 
PCB  wastes  that  need  not  be  reported 
under  CEP.CL\.  however,  remains  liable 
for  the  costs  of  cleaning  up  the  release 
and  for  any  natural  resource  damages 
caused  by  the  release.  In  addition, 
where  the  disposer  knows  that  the 
facility  is  not  in  compliance  with 
applicable  regulations  and  approved 
conditions  under  TSCA,  disposal  of  an 
RQ  or  more  of  PCB  waste  must  be 
reported  to  the  National  Response 
Center.  Likewise,  spills  and  accidents 
occurring  during  disposal  and  outside  of 
the  approved  operation  and  that  result 
in  releases  of  an  RQ  or  more  of  PCB 
waste  must  be  reported  to  the  National 
Response  Center.  Finally.  PCB  releases 
of  an  RQ  or  more  from  a  TSCA- 
approved  facility  (as  opposed  to 
disposal  into  such  a  facility)  must  be 
reported  under  CERCLA. 

IV.  Discharges  to  POTWs 

The  Agency  recognizes  that  the 
regulation  implementing  CWA  section 
311  for  hazardous  substance  discharges 
must  be  revised  to  be  consistent  with 
the  Agency's  regulatory  approach  taken 
under  CERCLA  section  101(10)()).  Under 
CERCLA  seciton  101(10)0).  an  indirect 
discharge  to  a  POTW  must  be  subject  to 
and  in  compliance  with  categorical 
pretreatment  standards  and  local  limits 
applicable  in  an  approved  local 
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pretreatment  program  (see  discussion 
under  Section  III  of  today's  preamble). 
All  indirect  dischargers,  ie.,  both  mobile 
and  stationary  sources,  are  subject  to 
the  same  requirements  for  their 
discharges  to  be  considered  federally 
permitted  releases. 

Under  40  CFR  117.13,  mobile  sources 
discharging  industrial  waste  are  not 
subject  to  CWA  section  311  coverage  if 
the  mobile  source  has  contracted  with, 
or  otherwise  received  written 
permission  from  the  POTW  to  discharge 
a  designated  quantity  of  industrial 
waste  treated  to  comply  with  effluent 
limitations  (under  CWA  sections  301, 
302,  or  306)  or  pretreatment  standards 
(under  CWA  section  307).  Indirect 
dischargers  are  not  addressed  under 
§  117.13.  Paragraph  (a)  of  §  117.13  was 
reserved  to  provide  the  conditions  under 
which  indirect  discharges  are  subject  to 
CWA  section  311. 

The  Agency  is  proposing  to  amend  40 
CFR  117.13  to  state  that  indirect 
discharges  are  not  subject  to  section  311 
coverage  if  the  indirect  discharge  is  in 
compliance  with  applicable  categorical 
pretreatment  standards  and  local  limits 
developed  in  accordance  with  40  CFR 
403.5(c)  and  is  into  a  POTW  with  an 
approved  local  pretreatment  program  or 
a  40  CFR  403.10(e)  State  administered 
local  program.  EPA  also  is  proposing  to 
revise  paragraph  (b)  to  apply  Uie  same 
conditions  to  mobile  sources  as  would 
be  applied  to  indirect  discharges  under 
paragraph  (a).  The  Agency  requests 
comments  on  this  proposal. 

V.  Regulatory  Analyse* 

A.  Executive  Order  No.  12291 

Rulemaking  protocol  under  Executive 
Order  (E.O.)  12291  requires  that 
proposed  regulations  be  classifled  as 
major  or  nonmajor  for  purposes  of 
review  by  the  Office  of  Management 
and  Budget  (OMB).  According  to  E.O. 
12291,  major  rules  are  regulations  that 
are  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices  for 
consumers,  individual  industries.  Federal, 
States,  or  local  government  agencies,  or 
geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the  ability  of 
United  States-based  enterprises  to  compete 
with  foreign-based  enterprises  in  domestic  or 
export  markets. 

Today's  regulation  is  nonmajor. 
because  adoption  of  the  rule  will  result 
in  zero  costs  and  will  not  cause  any  of 
the  significant  adverse  effects 
mentioned  in  (3)  above.  The  Background 
Document  for  the  Proposed  Regulation 
on  Federally  Permitted  Releases. 


available  for  inspection  in  the  public 
docket,  shows  that  the  proposed  rule  is 
simply  a  clariflcation  of  existing 
statutory  requirements. 

This  rule  has  been  submitted  to  OMB 
for  review,  as  required  by  E.0. 12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  "signiflcant  impact 
on  a  substantial  number  of  small 
entities."  Today's  proposed  rule  is  not 
expected  to  signiflcantly  impact  small 
entities  because  the  rule  proposes 
simply  to  clarify  the  existing  statutory 
requirement.  EPA  certifies,  therefore, 
that  this  proposed  regulation  will  not 
have  a  signiflcant  impact  on  a 
substantial  number  of  small  entities  and 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

C.  Paperwork  Reduction  Act 

There  are  no  reporting  or 
recordkeeping  provisions  included  in 
this  proposed  rule  that  require  approval 
from  the  Office  of  Management  and 
Budget  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  \ 

40  CFR  Part  117 

Hazardous  Substances,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals. 
Hazardous  materials  transportation. 
Hazardous  substances, 
Intergovernmental  relations.  Natural 
resources.  Nuclear  materials.  Pesticides, 
and  pests.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control. 

40  CFR  Part  355 

Chemical  accident  prevention. 
Chemical  emergency  preparedness. 
Chemicals,  Community  emergency 
response  plan.  Community  right-to- 
know.  Contingency  planning,  Extremely 
hazardous  substances.  Hazardous 
substances.  Reportable  quantity. 
Reporting  and  recordkeeping 
requirements.  Threshold  planning 
quantity. 

Dated:  )uly  11, 1988. 
Lee  M.  Thomas, 
Administrator. 

For  the  reasons  set  out  in  the  premble, 
it  is  proposed  to  amend  Title  40  of  the 
Code  of  Federal  Regulations  as  follows: 


PART  117— DETERMINATION  OF 
REPORTABLE  QUANTITIES  FOR 
HAZARDOUS  SUBSTANCES 

1.  The  authority  citation  for  Part  117  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321  and  1361. 

2.  Section  117.12  is  revised  to  read  as 
follows: 

§117.12    AppicabWty  to  discharges  from 
facilities  wWi  NPDES  permits. 

(a)  This  regulation  does  not  apply  to: 

(1)  Discharges  in  compliance  with  a 
permit  under  section  402  of  the  Clean 
Water  Act; 

(2)  Discharges  resulting  from 
circumstances  identified  and  reviewed 
and  made  a  part  of  the  public  record 
with  respect  to  a  permit  issued  or 
modified  under  section  402  of  the  Clean 
Water  Act,  and  subject  to  a  condition  in 
such  permit;  or 

(3)  Continuous  or  anticipated 
intermittent  discharges  irom  a  point 
source,  identifled  in  a  permit  or  permit 
application  under  section  402  of  the 
Clean  Water  Act.  which  are  caused  by 
events  occurring  within  the  scope  of 
relevant  operating  or  treatment  systems. 

(b)  A  discharge  is  "in  compliance  with 
a  permit  issued  under  section  402  of  the 
Clean  Water  Act"  if  the  pennit  contains 
an  effiuent  limitation  speciflcally 
appUcabale  to  the  substance  dischai^ged 
or  an  effluent  limitation  applicable  to 
another  waste  parameter  that  has  been 
speciflcally  identifled  in  the  permit  as 
intended  to  limit  such  substance,  and 
the  discharge  is  in  compliance  with  the 
effluent  limitation. 

(c)  A  discharge  results  "from 
circumstances  identifled  and  reviewed 
and  made  a  part  of  the  pubhc  record 
with  respect  to  a  permit  issued  or 
modified  under  section  402  of  the  Clean 
Water  Act.  and  subject  to  a  condition  in 
such  permit"  where: 

(1)  The  pennit  application,  the  permit, 
or  another  portion  of  the  public  record 
contains  documents  that  specifically 
identify: 

(i)  The  substances  and  the  amounts  of 
substances;  and 

(ii)  The  origin  and  source  of  the 
substances;  and 

(Hi)  The  treatment  that  is  to  be 
provided  for  the  discharge  either  by: 

(A)  An  on-site  treatment  system 
separate  bom  any  treatment  system 
treating  the  permittee's  normal 
discharge;  or 

(B)  A  treatment  system  that  is 
designed  to  treat  the  permittee's  normal 
discharge  and  that  is  additionally 
capable  of  treating  the  identified  amount 
of  the  identified  substance;  or 
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(C)  Any  combination  of  the  above; 
and 

(2)  The  permit  contains  a  requirement 
that  the  substances  and  the  amounts  of 
the  substances,  as  identified  in 
5ll7.12(c){l)(i)  and  §117.12(c)(l)(il).  be 
treated  pursuant  to  S  117.12(c)(l)(iii)  in 
the  event  of  an  on-site  release:  and 

(3)  The  treatment  to  be  provided  is  in 
place. 

(d)  A  discharge  is  a  "continuous  or 
anticipated  intermittent"  discharge 
"from  a  point  source,  identified  in  a 
permit  or  permit  application  under 
section  402  of  the  Clean  Water  Act." 
and  "caused  by  events  occurring  within 
the  scope  of  relevant  operating  or 
treatment  systems",  whether  or  not  the 
discharge  is  in  compliance  with  the 
permit,  if: 

(1)  The  hazardous  substance  is 
discharged  h-om  a  point  source  for 
which  a  valid  permit  exists  or  for  which 
a  permit  application  has  been  submitted: 
and 

(2)  The  discharge  of  the  hazardous 
substance  results  from: 

(i)  The  contamination  of  noncontact 
cooling  water  or  storm  water,  provided 
that  such  cooling  water  or  storm  water 
is  not  contaminated  by  an  onsite  spill  of 
a  hazardous  substance:  or 

(ii)  A  continuous  or  anticipated 
intermittent  discharge  of  process  waste 
water,  and  where  the  discharge 
originates  within  the  manufacturing  or 
treatment  systems:  or 

(iii)  An  upset  or  failure  of  a  treatment 
system  or  of  a  process  producing  a 
continuous  or  anticipated  intermittent 
discharge  where  the  upset  or  failure 
results  from  a  control  problem,  a  system 
failure  or  malfunction,  an  equipment  or 
system  startup  or  shutdown,  an 
equipment  wash,  or  a  production 
schedule  change,  provided  that  such 
upset  or  failure  is  not  caused  by  an  on- 
site  spill  of  a  hazardous  substance. 

3.  Section  117.13  is  revised  to  read  as 
follows: 

{117.13    AppOcaMlity  to  dIschargM  from 


(a)  These  regulations  apply  to  all 
discharges  of  reportable  quantities  to  a 
POTW.  where  the  discharge  originates 
from  stationary  industrial  users,  so  long 
as  the  discharge  is: 

(1)  In  compliance  with  applicable 
categorical  pretreatment  standards  and 
local  limits  developed  in  accordance 
with  40  CFR  403.5(c];  and 

(2)  Into  a  POTW  with  an  approved 
local  pretreatment  program  or  a  40  CFR 
403.10(e)  State  administered  local 
program. 

(b)  These  regulations  apply  to  all 
discharges  of  reportable  quantities  to  a 
POTW,  where  the  discharge  originates 


from  a  mobile  source,  so  long  as  the 
mobile  source  can  show  that: 

(1)  Prior  to  accepting  the  substance 
from  an  industrial  discharger,  the 
substance  being  discharged  was  in 
compliance  with  applicable  categorical 
pretreatment  standards  and  local  limits 
developed  in  accordance  with  40  CFR 
403.5(c):  and 

(2)  The  substance  is  being  discharged 
into  a  POTW  with  an  approved  local 
pretreatment  program  or  a  40  CFR 
403.10(e)  State  administered  local 
program. 

PART  302— DESIGNATION, 
REPORTABLE  QUANTmES,  AND 
NOTIFICATION 

4.  The  authority  citation  for  Part  302  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  9602: 33  U.S.C.  1321 
and  1361. 

5.  Section  302.3  is  amended  by  adding 
in  alphabetical  order  the  definition 
"federally  permitted  release"  and  by 
revising  the  introductory  text  of  the 
definition  "release"  to  read  as  follows: 

{302,3   DeWnmona. 

*        *        «        *        • 

"Federally  permitted  release"  means 

(1)  a  discharge  in  compliance  with  a 
permit  under  section  402  of  the  Clean 
Water  Act; 

(2)  A  discharge  resulting  bom 
circtunstances  identified  and  reviewed 
and  made  a  part  of  the  public  record 
with  respect  to  a  permit  issued  or 
modified  under  section  402  of  the  Clean 
Water  Act  and  subject  to  a  condition  in 
such  permit: 

(3)  A  continuous  or  anticipated 
intermittent  discharge  from  a  point 
source,  identified  in  a  permit  or  permit 
application  under  section  402  of  the 
Clean  Water  Act.  which  is  caused  by 
events  occurring  within  the  scope  of 
relevant  operating  or  treatment  systems; 

(41  A  discharge  in  compliance  with  a 
legally  enforceable  Federal  or  State, 
individual  or  general  permit  under 
section  404  of  the  Clean  Water  Act: 

(5)  A  release  in  compliance  with  a 
legally  enforceable  Federal  or  State  final 
permit  issued  pursuant  to  section  3005 
(a)  through  (d)  of  the  Solid  Waste 
Disposal  Act  from  a  hazardous  waste 
treatment  storage,  or  disposal  facility 
when  such  permit  specifically  identifies 
the  hazardous  substances  and  makes 
such  substances  subject  to  a  standard  of 
practice,  control  procedure,  or  bioassay 
limitation  or  condition,  or  other  control 
on  the  hazardous  substances  in  such  a 
release: 

(6)  Any  release  in  compliance  with  a 
legally  enforceable  permit  issued  under 
section  102  or  section  103  of  the  Marine 


Protection,  Research,  and  Sanctuaries 
Act  of  1972; 

(7)  Any  injection  of  fluids  authorized 
under  Federal  underground  injection 
control  programs  or  State  programs 
submitted  for  Federal  approval  (and  not 
disapproved  by  the  Administrator) 
pursuant  to  Part  C  of  the  Safe  Drinking 
Water  Act; 

(8)  Any  emission  of  a  substance  into 
the  air  which  is  named  specifically  or  is 
included  in  a  specifically  named  group 
of  substances  subject  to  and  in 
compliance  with  a  permit  or  control 
regulation  under  section  111,  section  112, 
Title  I  Part  C,  Title  I  Part  D,  or  State 
implementation  plans  submitted  in 
accordance  with  section  110  of  the 
Clean  Air  Act  (and  not  disapproved  by 
the  Administrator)  when  such  permit  or 
control  regulation  is  specifically 
designed  to  limit  or  eliminate  such 
emission  of  a  designated  hazardous 
pollutant  or  a  criteria  pollutant, 
including  any  schedule  or  waiver 
granted,  promulgated,  or  approved 
under  these  sections: 

(9)  Any  injection  of  fluids  or  other 
materials  specifically  authorized  under 
applicable  State  law:  solely  for  the 
purpose  of  stimulating  or  treating  wells 
for  the  production  of  crude  oil.  natural 
gas.  or  water  solely  for  the  purpose  of 
secondary,  tertiary,  or  other  enhanced 
recovery  of  crude  oil  or  natural  gas:  or 
which  are  brought  to  the  surface  in 
conjunction  with  the  production  of  crude 
oil  or  natural  gas  and  which  are 
reinjected; 

(10)  The  introduction  of  any  pollutant 
into  a  publicly  owned  treatment  works 
(POTW)  when  such  pollutant  is 
specified  in  and  in  compliance  with 
applicable  categorical  pretreatment 
standards  and  local  limits  developed  in 
accordance  with  40  CFR  403.5(c)  and 
into  a  POTW  with  an  approved  local 
pretreatment  program  or  a  40  CFR 
403.10(e)  State  administered  local 
program:  and 

(11)  Any  release  of  source,  special 
nuclear,  or  byproduct  material,  as  those 
terms  are  defined  in  the  Atomic  Energy 
Act  of  1954,  in  compliance  with  a  legally 
enforceable  license,  permit  regulation, 
or  other  issued  pursuant  to  the  Atomic 
Energy  Act  of  1954. 

Federally  permitted  releases  do  not 
include  releases  exempt  from  regulation 
under  the  authority  of  one  of  the  cited 
statutes;  releases  not  in  compliance  with 
the  applicable  permit  limit  or  condition, 
license,  regulation,  order,  standard,  or 
program:  or  releases  into  a  medium 
other  than  that  covered  in  the  applicable 
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permit,  license,  regulation,  order, 
standard,  or  program. 

***** 

"Release"  means  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping,  or  disposing  into  the 
environment  (including  the 
abandonment  or  discarding  of  barrels, 
containers,  and  other  closed  receptacles 
containing  any  hazardous  substance  or 
pollutant  or  contaminant),  but  excludes 


6.  Section  302.6  is  amended  by  adding 
new  paragraphs  (e)  and  (f)  as  follows: 

{  302.6    Notification  requirements. 

***** 

(e)  Whenever  a  release  of  a  hazardous 
substance  exceeds  its  federally 
permitted  level  as  defined  under  S  302.3 
("federally  permitted  release")  by  a 
reportable  quantity  or  more,  notification 
shall  be  made  for  such  release  in 
accordance  with  the  requirements  of 
this  section  or,  if  applicable,  {  302.8. 
Where  numerical  levels  for  hazardous 
substances  are  not  specified,  any 
release  not  in  compliance  with  the 
terms,  related  to  the  character  or 
quantity  of  the  release,  of  the  applicable 
permit  license,  regulation,  order, 
standard  or  program  that  equals  or 
exeeds  a  reportable  quantity  must  be 
reported  to  the  National  Response 
Center  in  accordance  with  this  section 
or,  if  applicable.  S  302.8. 

(f)  Notification  is  not  required  for  the 
disposal  of  polychlorinated  biphenyl 
(PCB)  approved  by  EPA  and  in 
substantial  compliance  v^th  the 
applicable  Toxic  Substance  Control  Act 
(TSCA)  regulations,  40  CFR  Part  761. 
and  approval  conditions. 

7.  Section  302.7  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

{302.7    Penalties. 

(a)  •  *  • 

(3)  In  charge  of  a  facility  from  which  a 
hazardous  substance  is  released,  other 
than  a  federally  permitted  release,  in  a 
quantity  equal  to  or  greater  than  that 
reportable  quantity  determined  under 
this  part  who  fails  to  notify  immediately 
the  National  Response  Center  as  soon 
as  he  or  she  has  knowledge  of  such 
release  or  who  submits  in  such  a 
notification  any  information  which  he  or 
she  knows  to  be  false  and  misleading 
shall  be  subject  to  all  of  the  sanctions, 
including  criminal  penalties,  set  forth  in 
section  103(b)  of  the  Act. 


PART  355-EMERGENCY  PLANNING 
AND  NOTIFICATION 

8.  The  authority  citation  for  Part  355  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  11002  and  11048. 

9.  Section  355.40  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

{  355.40    Emergency  release  notification. 

(a)  Applicability.  (1)  The  requirements 
of  this  section  apply  to  any  facility: 

(i)  At  which  a  hazardous  chemical  is 
produced,  used,  or  stored;  and 

(ii)  At  which  there  is  a  release  of  a 
reportable  quantity  of  any  extremely 
hazardous  substance  of  CERCLA 
hazardous  substance. 

(2)  This  section  does  not  apply  to: 

(i)  Any  release  that  results  in 
exposure  to  persons  solely  within  the 
boimdaries  of  the  facility: 

(ii)  Any  release  that  is  a  "federally 
permitted  release,"  as  defined  as 
follows: 

(A)  A  discharge  in  compliance  with  a 
permit  under  section  402  of  the  Clean 
Water  Act 

(B)  A  discharge  resulting  from 
circumstances  identified  and  reviewed 
and  made  a  part  of  the  public  record 
with  respect  to  a  permit  issued  or 
modified  under  section  402  of  the  Clean 
Water  Act  and  subject  to  a  condition  in 
such  permit 

(C)  A  continuous  or  anticipated 
intermittent  discharge  fit)m  a  point 
source,  identified  in  a  permit  or  permit 
application  under  section  402  of  the 
Clean  Water  Act  which  is  caused  by 
events  occurring  within  the  scope  of 
relevant  operating  or  treatment  systems: 

(D)  A  discharge  in  compliance  with  a 
legally  enforceable  Federal  or  State, 
individual  or  general  permit  under 
section  404  of  the  Clean  Water  Act 

(E)  A  release  in  compliance  with  a 
legally  enforceable  Federal  or  State  final 
permit  issued  pursuant  to  section 
3005(a]  through  (d)  of  the  Solid  Waste 
Disposal  Act  fit}m  a  hazardous  waste 
treatment  storage,  or  disposal  facility 
when  such  permit  specifically  identifies 
the  hazardous  substances  and  makes 
such  substances  subject  to  a  standard  of 
practice,  control  procedure,  or  bioassay 
limitation  or  condition,  or  other  control 
on  the  hazardous  substances  in  such  a 
release: 

(F)  Any  release  in  compliance  with  a 
legally  enforceable  permit  issued  under 
section  102  or  section  103  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972; 

(G)  Any  injection  of  fluids  authorized 
imder  Federal  underground  injection 


control  programs  or  State  programs 
submitted  for  Federal  approval  (and  not 
disapproved  by  the  Administrator) 
pursuant  to  Part  C  of  the  Safe  Drinking 
Water  Act 

(H)  Any  emission  of  a  substance  into 
the  air  which  is  named  specifically  or  is 
included  in  a  specifically  named  group 
of  substances  subject  to  and  in 
compliance  with  a  permit  or  control 
regulation  under  section  ill,  section  112, 
Tide  I  Part  C  Title  I  Part  D,  or  State 
implementation  plans  submitted  in 
accordance  with  section  110  of  the 
Clean  Air  Act  (and  not  disapproved  by 
the  Administrator)  when  such  permit  or 
control  regulation  is  specifically 
designed  to  limit  or  eliminate  such 
emission  of  a  designated  hazardous 
pollutant  or  a  criteria  pollutant 
including  any  schedule  or  waiver 
granted,  promulgated,  or  approved 
under  these  sections: 

(I)  Any  injection  of  fluids  or  other 
materials  specifically  authorized  under 
applicable  State  law:  solely  for  the 
piupose  of  stimulating  or  treating  wells 
for  the  production  of  crude  oil,  natural 
gas,  or  water;  solely  for  the  purpose  of 
secondary,  tertiary,  or  other  enhanced 
recovery  of  crude  oil  or  natiual  gas;  or 
which  are  brought  to  the  surface  in 
conjunction  with  the  production  of  crude 
oil  or  natural  gas  and  which  are 
reinjected; 

(J)  The  introduction  of  any  pollutant 
into  a  publicly  owned  treatment  works 
(POTW)  when  such  pollutant  is 
specified  in  and  in  compliance  with 
applicable  categorical  pretreatment 
standards  and  local  limits  developed  in 
accordance  with  40  CFR  403.5(c)  and 
into  a  POTW  with  an  approved 
pretreatment  program  or  a  40  CFR 
403.10(e)  State  administered  local 
program;  and 

(K)  Any  release  of  source,  special 
nuclear,  or  byproduct  material,  as  those 
terms  are  defined  in  the  Atomic  Energy 
Act  of  1954.  in  compliance  %vith  a  legally 
enforceable  license,  permit  regulation, 
or  order  issued  pursuant  to  the  Atomic 
Energy  Act  of  1954. 

(iii)  Federally  permitted  releases  do 
not  include  releases  exempt  fiom 
regulation  under  the  authority  of  one  of 
the  cited  statutes;  releases  not  in 
compliance  with  the  applicable  permit 
limit  or  condition,  license,  regulation, 
order,  standard,  or  program;  or  releases 
into  a  medium  other  than  that  covered  in 
the  applicable  permit  Ucense, 
regulation,  order,  standard,  or  program. 

(FR  Doc.  86-16192  Piled  7-16-88;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Parte  622  and  623 

Rules  of  Practice  and  Procedure; 
Practice  Before  ttw  Farm  Credtt 
Administration 

aoency:  Farm  Credit  Administration. 
ACnoN:  Final  rule. 


:  The  Farm  Credit 
Administration  Board  (Board)  adopts  in 
final  form,  amendments  to  the 
regulations  relating  to  the  defmition  of  a 
Farm  Credit  System  institution  and  the 
imposition  of  civil  money  penalties  by 
the  Farm  Credit  Administration  (FCA). 
This  action  is  being  taken  to  implement 
certain  statutory  changes  to  the 
definition  of  Farm  Credit  System 
institutions  and  to  the  changes  regarding 
the  imposition  of  civil  money  penalties 
resulting  from  the  enactment  of  the 
Agricultural  Credit  Act  of  1967  (1987 
Act).  Pub.  L  100-233. 

It  is  intended  that  this  action  will 
specify  the  process  and  rights  afforded 
to  a  person  or  institution  to  be  assessed 
civil  money  penalties.  Comments  from 
the  public  have  been  considered  and 
minor  clarifying  changes  have  been 
made  to  the  proposed  rule. 
DATE  This  regulation  shall  become 
effective  after  the  expiration  of  30  days 
from  publication  during  which  either  or 
both  Houses  of  Congress  is  in  session. 
Notice  of  effective  date  will  be 
published. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Eyer.  Chief,  Supervision 
Division,  Office  of  Analysis  and 
Supervision,  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive.  McLean.  VA  22102-5090.  (703) 
883-4455;  TDD  (703)  883-4444 

or 

Elizabeth  M.  Dean.  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean.  VA  22102-5090. 
(703)  883-4020;  TDD  (703)  883-4444. 

SUPPLEMENTARY  MPORMATION:  On  May 

12. 1988.  the  FCA  published  a  Proposed 
Rule  (53  FR  16966)  seeking  public 
comments  on  the  implementation  of  the 
1987  Act  relating  to  the  imposition  of 
civil  money  penalties  and  a  technical 
amendment  to  the  definition  of  Farm 
Credit  System  institution.  The  proposed 
regulations  were  also  provided  to  the 
appropriate  committees  of  the  House  of 
Representatives  and  the  Senate  for  a  30- 
day  review  period  in  accordance  with 
§  5.17  of  the  Farm  Credit  Act  of  1971.  as 
amended  (1971  Act). 

The  rule  implements  a  provision  of  the 
1987  Act  which  amends  (9  4.9  and 


5.35(3)  of  the  1971  Act  by  revoking  the 
Charter  of  the  Farm  Credit  System 
Capital  Corporation  (FCSCC),  thereby 
eliminating  FCSCC  as  a  Farm  Credit 
System  institution,  and  by  creating  the 
Farm  Credit  Financial  Assistance 
Corporation,  the  Federal  Agricultural 
Mortgage  Corporation  and  the  Federal 
Farm  Credit  Bank  Funding  Corporation 
as  Farm  Credit  System  institutions. 
These  changes  to  the  statute  are 
reflected  in  S9  622.2  and  623.2  of  12  CFR. 

The  1987  Act  also  expands  the  basis 
upon  which  FCA  can  assess  a  civil 
money  penalty  and  requires  the  agency 
to  solicit  the  views  of  the  institutions  or 
person  to  be  assessed  before  imposing  a 
civil  money  penalty  assessment. 
Therefore,  Subpart  B  of  FCA's  rules  of 
practice,  12  CFR  Part  622  are  revised. 

The  FCA  received  two  comments  on 
the  proposed  rule,  one  from  the  Farm 
Credit  Corporation  of  America  (FCCA) 
on  behalf  of  its  member  banks  and  one 
from  the  Farm  Credit  Banks  of  Baltimore 
(FCBB)  concurring  with  the  FCC 
comment.  FCBB  suggested  that  there  be 
a  minimum  time  limit  of  no  less  than  15 
days  to  respond  to  FCA  with  respect  to 
9  622.53  of  12  CFR  relating  to 
notification  to  the  institution  or  person 
to  be  assessed  of  the  violation(s)  alleged 
to  have  occurred  or  to  be  occurring,  and 
the  solicitation  of  the  written  views  of 
the  institution  or  person  regarding  the 
imposition  of  such  penalty.  Although  a 
minimum  time  period  of  15  days  to 
respond  to  FCA  was  considered  and 
discussed,  it  has  been  detennined  that 
time  frames  will  be  set  forth  in  the 
notiHcation  letter  on  a  case-by-case 
basis.  The  suggestion  of  committing  to  a 
minimum  time  frame  in  the  regulation 
does  not  provide  the  administrative 
flexibility  desired  by  the  FCA. 
Therefore,  as  previously  stated  in  the 
preamble  to  the  proposed  rule,  the  FCA 
will  notify  the  institution  or  person  of 
the  amount  of  time  permissible  for  a 
response  upon  solicitation  of  their 
views. 

The  FCCA  comment  requested  that 
the  notice  of  assessment  of  civil  money 
penalties  speciflcally  inform  the 
institution  or  person  to  be  assessed  of 
their  statutory  right  to  seek  judicial 
review  of  an  adverse  formal  hearing 
determination  and  that  failure  to  request 
a  formal  hearing  constitutes  a  waiver  of 
the  right  of  judicial  review.  Having 
considered  this  comment.  9  622.55  of  12 
CFR  has  been  modified  to  reflect  the 
statutory  authority,  12  U.S.C.  2268  (c) 
and  (d),  which  refer  to  judicial  review 
and  the  consequences  of  failing  to 
request  a  formal  hearing.  Additionally, 
paragraph  (6)  was  inserted  into  9  622.55 
of  12  CFR  to  notify  an  institution  or 
person  to  be  assessed  that  failure  to 


request  a  hearing  constitutes  a  waiver  n' 
the  opportunity  of  a  hearing  and  the 
notice  of  assessment  shall  constitute  a 
final  and  unappealable  order. 

List  of  Subiects  in  12  CFR  Parts  622  and 
623 

Accountants,  Administrative  practice 
and  procedure.  Crime.  Investigations, 
Lawyers.  Penalties. 

As  stated  in  the  preamble.  Part  622. 
Subparts  A  and  B.  and  Part  623.  of 
Chapter  VI.  Title  12  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  622— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  622  is 
revised  to  read  as  set  forth  below  and 
all  other  authority  citations  throughout 
Part  622  are  removed. 

Authority:  Sees.  5.9. 5.10. 5.17. 5.25-5.37. 12 
U.S.C.  2243.  2244.  2252.  2281-2273. 

2.  Section  622.2  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

Subpart  A — Rules  Applicable  to  Formal 
Hearings 

9622.2    Definitions. 

*  4  •  •  * 

(d)  The  terms  "institution  in  the 
System",  "System  institution"  and 
"institution"  mean  all  institutions 
enumerated  in  9  1-2  of  the  Act.  any 
institution  chartered  pursuant  to  or 
established  by  the  Act,  except  for  the 
Farm  Credit  System  Assistance  Board 
and  the  Farm  Credit  System  Insurance 
Corporation,  and  any  service 
organization  chartered  under  Part  E  of 
Title  IV  of  the  Act. 


Subpart  B— Rules  and  Procedufas  for 
Assessment  and  CoHsction  of  CMI 
Money  Penalties 


3.  Subpart  B,  99  622.51  to  622.60.  is 
revised  to  read  as  follows: 

Subpart  B— RulM  and  Procsdures  for 
AssMsmsnt  and  CoHsctlon  of  Ch^  Money 


622.51  Derinitions. 

622.52  Purpose  and  scope. 

622.53  NoUfication  of  alleged  violations. 

622.54  Relevant  considerations. 

622.55  Notice  of  assessment  of  civil  money 
penalty. 

622.56  Request  for  formal  liearing  on 
assessment. 

622.57  Waiver  of  hearing:  consent. 

622.58  Hearing  on  assessment. 

622.59  Assessment  order. 

622.60  Payment  of  civil  money  penalty. 
622.61-622.75    (Reserved] 


9622.51 

Unless  noted  otherwise,  the 
definitions  set  forth  in  1 622.2  of  Subpart 
A  shall  apply  to  this  subpart 

9622.52   Purpose  and  scope. 

The  rules  and  procedures  specified  in 
this  subpart  and  in  Subpart  A  are 
applicable  to  proceeding  by  the  FCA  to 
assess  and  collect  dvil  money  penalties: 

(a)  For  a  violation  of  the  terms  of  a 
final  cease  and  desist  order  issued 
under  9  5.25  or  5.26  of  the  Act,  or 

(b)  For  violation  of  any  provision  of 
the  Act  or  any  regulation  issued  under 
the  Act 


9622.53  WottWcaUonefi 
Before  determining  whether  to  assess 

a  civil  money  penalty  and  determining 
the  amount  of  such  penalty,  the  FCA 
shall  notify  the  institution  or  person  to 
be  assessed  of  the  vioIation(s)  alleged  to 
have  occurred  or  to  be  occiuring,  and 
shall  solicit  the  written  views  of  the 
institution  or  person  regarding  the 
imposition  of  such  penalty. 

9622.54  Relevant oonelderations. 

In  determining  the  amount  of  any 
penalty  assessed,  the  FCA  shall 
consider  the  financial  resources  and 
good  faith  of  the  institution  or  person 
charged,  the  gravity  of  the  violation,  any 
previous  violations,  and  such  other 
matters  as  justice  may  require. 

9  622.55    Notice  of  assessment  of  dvR 
money  penalty. 

(a)  Notice  of  assessment.  After 
considering  any  written  materials 
submitted  in  accordance  with  9  622.53 
and  the  factors  stated  in  9  622.54,  the 
FCA  shall  commence  a  civil  money 
penalty  proceeding  with  the  issuance  of 
a  notice  of  assessment  of  a  civil  money 
penalty.  The  notice  of  assessment  shall 
state: 

(1)  The  legal  authority  for  the 
assessment; 

(2)  The  amount  of  the  civil  money 
penalty  being  assessed; 

(3)  The  date  by  which  the  civil  money 
penalty  shall  be  paid; 

(4)  The  matter  of  fact  or  law 
constituting  the  grounds  for  assessment 
of  the  civil  money  penalty; 

(5)  The  right  of  the  institution  or 
person  being  assessed  to  a  formal 
hearing  to  challenge  the  assessment  in 
accordance  with  12  U.S.C.  2268(c)  and 
(d): 

(6)  That  failure  to  request  a  hearing 
constitutes  a  waiver  of  the  opportunity 
for  a  hearing  and  the  notice  of 
assessment  shall  constitute  a  final  and 
unappealable  order  in  accordance  with 
12  U.S.C.  2268(c);  and 


(7)  The  time  limit  to  request  such  a 
formal  hearing. 

(b)  Service.  The  notice  of  assessment 
may  be  served  upon  the  institution  or 
person  being  assessed  by  personal 
service  or  by  certified  mail  with  a  return 
receipt  to  the  institution's  or  the 
person's  last  known  address.  Such 
service  constitutes  issuance  of  the 
notice. 

9  622.56    Request  for  formal  hearing  on 


An  institution  or  person  being 
assessed  may  request  a  formal  hearing 
to  challenge  the  assessment  of  a  civil 
money  penalty.  The  request  must  be 
filed  in  writing,  within  10  days  of  the 
issuance  of  the  notice  of  assessment 
with  the  Chairman  of  the  Board.  FCA. 
1501  Farm  Credit  Drive.  McLean.  VA 
22102-5090. 

9622.57    Waiver  of  hearing;  Goneent 

(a)  Waiver.  Failure  to  request  a 
hearing  pursuant  to  9  622.56  constitutes 
a  waiver  of  the  opportunity  for  a  hearing 
and  the  notice  of  assessment  issued 
pursuant  to  9  022J55  shall  constitute  a 
final  and  unappealable  order. 

(b)  Consent  Any  party  afforded  a 
hearing  who  does  not  appear  at  the 
hearing  personally  or  by  a  duly 
authorized  representative  is  deemed  to 
have  consented  to  the  issuance  of  an 
assessment  order. 


9622.58    Hearingoni 

(a)  Time  and  place.  An  institution  or 
person  requesting  a  hearing  shall  be 
informed  by  order  of  the  Board  of  the 
time  and  place  set  for  hearing. 

(b)  Answer  procedures.  The  hearing 
order  may  require  the  institution  or 
person  requesting  the  hearing  to  Ble  an 
answer  as  prescribed  in  9  622.5  of 
Subpart  A.  The  procedures  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
554-557)  and  Subpart  A  of  these  Rules 
shall  apply  to  the  hearing. 

9  622.59    Assessment  order. 

(a)  Consent.  In  the  event  of  consent  of 
the  parties  concerned  to  an  assessment 
or  if,  upon  the  record  made  at  a  hearing 
ordered  under  this  subpart,  the  Board 
finds  that  the  grounds  for  having 
assessed  the  penalty  iiave  been 
established,  the  Board  may  issue  an 
order  of  assessment  of  civil  money 
penalty.  In  its  assessment  order,  the 
Board  may  reduce  the  amount  of  the 
penalty  speciHed  in  the  notice  of 
assessment 

(b)  Effective  date  and  period.  An 
assessment  order  is  effective 
immediately  upon  issuance,  or  upon 
such  other  date  as  may  be  specified 
therein,  and  shall  remain  effective  and 
enforceable  unless  it  is  stayed,  modified, 
terminated,  or  set  aside  by  action  of  the 
board  or  a  reviewing  court. 


(c)  Service.  An  assessment  order  may 
be  served  by  personal  service  or  by 
certified  mail  with  a  return  receipt  to  the 
last  known  address  of  the  institution  or 
person  being  assessed.  Such  service 
constitutes  issuance  of  the  wder. 


9622.60    PaymsmofcMli 

(a)  Payment  date.  Generally,  the  date 
designated  in  the  notice  of  assessment 
for  payment  of  the  civil  money  penalty 
will  be  60  days  trom  the  issuance  of  the 
notice.  If.  however,  the  Board  finds,  in  a 
specific  case,  that  the  purposes  of  the 
statute  would  be  better  served  if  the  60- 
day  period  were  changed,  the  Board 
may  shorten  or  lengthen  the  period  or 
make  the  civil  money  penalty  payable 
immediately  upon  receipt  of  the  notice 
of  assessment.  If  a  timely  request  for  a 
formal  hearing  to  challenge  an 
assessment  of  a  civil  money  penalty  is 
filed,  payment  of  the  penalty  ^lall  not 
be  required  unless  and  until  the  Board 
issues  a  final  order  of  assessment 
following  the  hearing.  If  an  assessment 
order  is  issued,  it  will  soecify  the  date 
by  which  the  dvil  money  penalty  is  to 
be  paid  or  collected. 

(b)  Method  of  payment  Checks  in 
payment  of  dvil  money  penalties  should 
be  made  payable  to  the  "Farm  Credit 
Administration".  Upon  collection,  the 
FCA  shall  forward  the  amount  of  the 
penalty  to  the  Treasury  of  the  United 
States. 

§§622j61-«22.75    [Reserved] 

PART  623-PRACTICE  BEFORE  THE 
FARM  CREDIT  ADMINISTRATION 

4.  The  authority  dtation  for  Part  623  is 
revised  to  read  as  set  forth  below  and 
all  other  authority  dtations  throughout 
Part  623  are  removed. 

Authority:  Sees.  5.9.  5.10.  5.17,  5.25-5  J7, 12 
U.S.C.  2243.  2244.  2252,  2281-2273. 

5.  Section  623.2  is  amended  by 
revising  paragraph  (d)  to  read  as 

follows: 

§623.2    Definmons. 

•        •        *        *        • 

(d)  The  terms  "institution  in  the 
System",  "System  institution"  and 
"institution"  mean  all  institutions 
enumerated  in  section  1.2  of  the  Act,  any 
institution  chartered  pursuant  to  or 
established  by  the  Act  except  for  the 
Farm  Credit  System  Assistance  Board 
and  the  Farm  Credit  System  Insurance 
Corporation  and  any  service 
organization  chartered  under  Part  E  of 
Title  IV  of  the  Act. 


Dated:  luly  12. 1988. 
David  A.  Hill, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  88-16514  Filed  7-18-88;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

FCA  Policy  Regarding  tiM  Assessment 
of  CivH  Money  Penalties 

AQENCY:  Farm  Credit  Administration. 

action:  Notice:  Farm  Credit 
Administration  policy  regarding  the 
assessment  of  civil  money  penalties. 

summary:  The  Agricultural  Credit  Act 
of  1987  (Pub.  L.  100-233).  enacted  on 
January  6, 1988,  amending  the  provisions 
of  the  Farm  Credit  Act  of  1971,  (12 
U.S.C.  2001  et  seq.),  provides  that  the 
Farm  Credit  Administration  (FCA)  may 
assess  civil  money  penalties  for  a 
violation  of  law  or  regulation  or  a  final 
cease  and  desist  order.  As  a  means  of 
promoting  consistency  in  the  application 
of  this  authority,  the  FCA  has  adopted  a 
policy  similar  to  that  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  (45  FR  59423-59424. 
September  9, 1980).  The  FFIEC  is 
composed  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  the  Federal 
Deposit  Insurance  Corporation,  the 
Federal  Home  Loan  Bank  Board,  the 
National  Credit  Union  Administration 
and  the  Office  of  the  Comptroller  of  the 
Currency.  The  FCA's  policy  is  similar  to 
that  of  the  FFIEC  in  that  it  sets  forth 
speciRc  factors  that  should  be  taken  into 
consideration  in  deciding  whether,  and 
in  what  amount,  civil  money  penalties 
should  be  imposed.  The  FCA  policy,  like 
the  FFIEC  policy,  does  not  attempt  to 
establish  an  inflexible  schedule  of 
penalties. 

EFFECTIVE  DATE:  ]uly  19,  1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kathleen  Eyer,  Chief,  Supervision 
Division,  Office  of  Analysis  and 
Supervision.  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive,  McLean.  VA  22102-5090,  (703) 
883--M55,  TDD  (703)  883-4444 
or 

Elizabeth  M.  Dean,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
(703)883-4444 

FCA  Policy  Regarding  the  Assessment 
of  Civil  Money  Penalties 

Under  provisions  of  the  Farm  Credit 
Act  of  1971,  as  amended  in  1985,  (Pub.  L 
99-205)  enacted  on  December  23, 1985 
and  subsequently  amended  by  the 
Agricultural  Credit  Act  of  1987  enacted 
on  January  6, 1988  (Pub.  L  100-233) 
(Act),  the  FCA  is  authorized  to  assess 
civil  money  penalties  for  violations  of 
the  Act  and  regulations  promulgated 
thereunder,  as  well  as  for  a  violation  of 


the  terms  of  a  final  cease  and  desist 
order. 

The  maxmimum  civil  penalty  that  may 
be  assessed  for  violation  of  a  Dnal  cease 
and  desist  order  is  $1,000  per  day.  The 
maximum  civil  penalty  that  may  be 
assessed  for  violation  of  the  Act  or  any 
regulation  issued  thereunder  is  $500  per 
day.  Civil  money  penalties  continue  for 
each  day  a  violation  continues. 

Section  5.32(b]  of  the  Act  provides 
that  the  FCA  solicit  the  views  of  the 
Farm  Credit  System  (System)  institution 
or  person  to  be  assessed  and  consider 
that  party's  financial  resources  and  good 
faith,  the  gravity  of  the  violation,  any 
history  of  previous  violations,  and  such 
other  matters  as  justice  may  require. 

The  FCA  has  amended  12  CFR  Part 
622,  Rules  and  Procedures  for 
Assessment  and  Collection  of  Civil 
Money  Penalties.  The  FCA.  before 
determining  whether  to  assess  a  civil 
money  penalty  and  in  determining  the 
amount  of  such  penalty,  shall  notify  the 
System  institution  or  person  to  be 
assessed  of  the  violation  of  violations 
alleged  to  have  occurred  or  to  be 
occurring,  and  shall  solicit  the  views  of 
the  System  institution  or  person 
regarding  the  imposition  of  the  civil 
money  penalty. 

The  FCA  procedures  provide  for  the 
commencement  of  civil  money  penalty 
proceedings  with  the  issuance  of  a 
notice  of  assessment.  The  notice 
generally  contains: 

(1)  The  legal  authority  for  assessment; 

(2)  The  amount  of  the  civil  money 
penalty  being  assessed: 

(3)  The  date  by  which  the  civil  money 
penalty  shall  be  paid; 

(4)  The  matter  of  fact  or  law 
constituting  the  grounds  for  assessment 
of  the  civil  money  penalty; 

(5)  The  right  of  the  institution  or 
person  being  assessed  to  a  formal 
hearing  to  challenge  the  assessment; 
and 

(6)  The  time  limit  to  request  such  a 
formal  hearing. 

Under  section  5.32  of  the  Act.  the 
System  institution  or  person  against 
whom  a  penalty  is  assessed  has  the 
opportunity  to  challenge  the  assessment 
in  a  formal  administrative  hearing  and. 
following  the  hearing,  to  obtain  judicial 
review  of  any  assessment  in  the 
appropriate  United  States  court  of 
appeals. 

To  provide  guidance  in  the  procedures 
and  criteria  used  by  the  FCA  in  the 
assessment  of  civil  money  penalties 
under  the  Act,  the  FCA  adopts  this 
policy: 


Considerations  in  the  Assessment  of 
Qvil  Money  Penalties 

In  assessing  a  civil  money  penalty  for 
a  violation  or  violations  of  provisions 
under  the  Act,  or  regulations 
implemented  thereunder,  the  FCA  is 
required  to  consider  the  size  of  the 
financial  resources  and  good  faith  of  the 
respondent,  the  gravity  of  the  violation, 
the  history  of  previous  violations,  and 
such  other  matters  as  justice  may 
require.  In  determining  the  amount  of  a 
civil  money  penalty,  the  FFIEC  believes 
that  a  significant  consideration  should 
be  the  financial  or  economic  benefit  the 
respondent  obtained  from  the  violation. 
Accordingly,  the  FCA,  like  the  agencies 
comprising  the  FFIEC,  will  consider,  in 
addition  to  the  other  factors  specified  in 
the  statute,  the  financial  or  economic 
benefit  the  respondent  derived  from  the 
illegal  activity.  The  removal  of  economic 
benefit  will,  however,  usually  be 
insufficient  by  itself  to  promote 
compliance  with  the  statutory 
provisions.  The  penalty  may,  therefore, 
in  appropriate  circumstances  reflect 
some  additional  amount  beyond  the 
economic  benefit  derived  to  provide  a 
deterrent. 

In  determining  whether  the  violation 
is  of  sufficient  gravity  (i.e.,  the 
importance,  significance,  and 
seriousness  of  the  situation)  to  warrant 
initiating  a  civil  money  penalty 
assessment  proceeding,  the  agencies 
have  identified  the  following  factors  as 
relevant: 

(1)  Evidence  that  the  violation  or 
pattern  of  violations  was  intentional  or 
committed  with  a  disregard  of  the  law  or 
the  consequences  to  the  institution; 

(2)  The  frequency  or  recurrence  of 
violations  and  the  length  of  time  the 
violation  has  been  outstanding; 

(3)  Continuation  of  violation  after  the 
respondent  becomes  aware  of  it,  or  its 
immediate  cessation  and  correction: 

(4)  Failure  to  cooperate  with  the  P'CA 
in  ejecting  early  resolution  of  the 
problem; 

(5)  Evidence  of  concealment  of  the 
violation,  or  its  voluntary  disclosure: 

(6)  Any  threat  of  or  actual  loss  or 
other  harm  to  the  System,  the  System 
institution  or  the  public  confidence,  and 
the  degree  of  any  such  harm; 

(7)  Evidence  that  participants  or  their 
associates  received  Hnancial  or  other 
ga*n  or  benefit  or  preferential  treatment 
as  a  result  of  or  from  the  violation; 

(8)  Evidence  of  any  restitution  by  the 
participants  in  the  violation: 

(9)  History  of  prior  violations, 
particularly  where  similarities  exist 
between  those  violations  and  the 
violation  under  consideration: 


(10)  Previous  criticism  of  the 
institution  for  similar  violations; 

(11)  Presence  or  absence  of  a 
compliance  program  and  its 
effectiveness; 

(12)  Tendency  to  create  unsafe  or 
unsound  practices  or  breach  of  fiduciary 
duty;  and 


(13)  The  existence  of  agreements, 
commitments  or  orders  intended  to 
prevent  the  subject  violation. 

The  delineation  of  these  factors  either 
singularly  or  in  total,  is  intended  to 
provide  guidance  regarding  the 
circumstances  under  which  the  FCA 
may  initiate  a  civil  money  penalty 
action  and  is  not  intended  to  preclude 


the  FCA  from  considering  any  other 
matters  relevant  to  the  appropriateness 
of  a  civil  money  penalty  assessment. 

Dated:  July  12. 1988. 
David  A.  Hill, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  88-16153  Filed  7-l&-«8;  8.45  amj 
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Identification  and  Listing  of  Hazardous 
Waste  Treatability  Studies  Sample 
Exemption 

Aomcv:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMAwr.  On  September  18, 1967.  the 
Environmental  Protection  Agency  (EPA) 
published  a  Notice  of  Data  Availability, 
which  requested  comment  on  whether 
the  sample  exclusion  provision  should 
be  expanded  to  include  waste  samples 
used  in  small-scale  treatability  studies. 
The  sample  exclusion  provision  exempts 
from  regulation  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  waste  samples  collected 
solely  for  the  purpose  of  monitoring  or 
testing  to  determine  their  characteristics 
or  composition.  The  Notice  also 
presented  information  and  requested 
comment  concerning  the  appropriate 
limitations  that  could  be  imposed  if  the 
sample  exclusion  were  expanded. 

As  a  result  of  comments  received, 
EPA  is  today  issuing  a  final  rule  that 
conditionally  exempts  waste  samples 
used  in  small-scale  treatability  studies 
from  Subtitle  C  regulation. 
Consequently,  generators  of  the  waste 
samples  and  owners  or  operators  of 
laboratories  or  testing  facilities 
conducting  such  treatability  studies  will 
be  exempt  from  the  Subtitle  C 
hazardous  waste  regulations,  including 
the  permitting  requirements,  when 
certain  conditiona  are  met 
DATE  This  regulation  beoomes  effective 
on  July  19, 198& 

AOONCSWS:  The  OSW  Docket  is  located 
in  the  sub-basement  at  the  following 
address  and  is  open  from  9  a.m.  to  4 
pjn..  Monday  through  Friday,  excluding 
Federal  holidays:  EPA  RCRA  Docket 
(sub-basement),  401 M  Street  SW.. 
Washington,  DC  20460. 

The  public  must  make  an  appointment 
(to  review  docket  materials)  by  calling 
(202)  475-9327.  Refer  to  Docket  number 
F-66-TSSE-4VFFF  when  making 
appointments  to  review  any  background 
documentation  for  this  rulemaking. 
Copies  cost  $0.15  per  page.  Copies  of  the 
background  document  entitled 
"Summary  and  EPA  Responaea  to  Pulriic 
Comments  on  the  September  ISi,  1967 
Notice  of  Data  Availability  and  Request 
for  Comment  and  the  September  25, 
1961  Interim  Final  Rule"  are  available 
for  viewing  hi  the  OSW  Docket  Room. 


For  Further  documentation  and 
informatioo.  see  Docket  Number 
F-87-TSEF-FFFFF. 


KM  RNmmi  MKNIMATION  CONTACT 

The  RCRA/Superfund  Hotline  toll  free 
at  (800)  424-0346  in  Washington.  DC.  or 
at  (202)  382-3000.  For  technical 
information  contact  Mike  Petruska, 
Office  of  Solid  Waste  (WH-562B).  U.S. 
Environmental  Protection  Agency,  401 M 
Street.  SW.,  Washington.  DC  2046a 
(202)  475-9688. 
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I.  Background 

On  September  25. 1961  (see  46  PR 
47426),  HPA  issued  an  interim  final  rule 
that  conditionally  exempted  frtMB  the 
Subtitle  C  hazardous  waste  regulatioiis 
any  waste  samples  collected  solely  for 
the  purpose  of  monitoring  or  testing  to 
detennine  their  characteristics  or 
ccHnposltiott.  These  regulations  incltuie 
the  generator  and  tranaporter 
requirements  of  Parts  262  and  281  and 
the  treatment  storsge.  and  permitting 
requirements  of  Parts  264. 265.  uid  270. 
In  particular,  the  regulations  exempt 
waste  san^rfes  from  the  Subtitle  C 


requirements  when:  (1)  The  sample  is 
being  transported  to  the  laboratory  for 
testing  or  is  being  transported  back  to 
the  sample  collector  after  the  testing;  (2) 
the  sample  is  being  stored  by  the  sample 
collector  or  laboratory  before  testing  or 
afto*  testing  prior  to  its  return  to  the 
generator,  (3)  the  sample  is  being 
analyzed  to  detennine  its  characteristics 
or  composition:  or  (4)  the  sample  is 
being  stored  at  the  laboratory  for  a 
specific  purpose  such  as  a  court  case  or 
enforcement  action.  However,  samples 
subject  to  the  exemption  must  still 
comply  with  U.S.  Department  of 
Transportation  (DOT).  U.S.  Postal 
Service  (USPS),  or  other  applicable 
shipping  requirements.  The  sample  must 
be  paduiged  so  that  it  does  not  leak. 
spiU.  or  vaporize  from  its  packaging. 

The  Agency  granted  diis  exclusion 
because  of  the  de  minimis  public  health 
and  environmental  risks  involved.  In 
particular,  the  Agency  foimd  diat  certain 
incentives  already  existed  that  would 
assure  protection  of  human  health  and 
the  environment  without  requiring  these 
samples  to  be  subject  to  the  full  set  of 
Resource  Conservation  and  Recovery 
Act  (RCRA)  hazardous  waste 
regulations.  These  incentives  include  (1) 
the  costs  associated  with  sample 
collection,  shipping,  analysis,  and 
storage;  (2)  the  generator's  need  to 
obtain  results  of  analyses  to  determine 
if  and  how  they  must  comply  with  the 
RCRA  hazardous  waste  requirements; 
and  (3)  the  considerable  likelihood  that 
a  testing  laboratory  would  return  the 
sample  to  the  generator  as  pari  of  a 
contractual  agreement  (partly  based  on 
the  generator's  desire  to  protect 
proprietary  information  and  partly 
based  on  the  testing  laboratory's  desire 
to  avoid  the  costs  of  disposal),  reducing 
the  concern  that  the  sample  would  be 
indiscriminately  disposed.  The  preamble 
stated  that  the  exclusion  did  not  cover 
large-size  samples  that  are  used  in 
treatability  or  other  testing  at  pilot  scale 
or  experimental  facilities.  However,  the 
preamble  did  not  specify  whether  the 
exclusion  applied  to  small-  or  bench- 
scale  treatabiUty  studies  at  laboratories 
or  other  testing  facilities.  Today's  final 
rule  directly  addresses  this  issue. 

The  preamble  of  the  1981  interim  final 
rule  also  stated  that  the  Agency  had 
considered  and  rejected  a  quantity  limit 
for  the  samples  subject  to  the  exclusion. 
Its  basis  for  this  was  that  the  available 
inionnation  indicated  thet  the  size  of 
samples  shipped  tor  characterization  or 
analytical  porpoees  usually  did  not 
exceed  1  gallon.  Therefore,  the  Agency 
saw  no  nmd  to  set  a  specific  quantity 
limit  However,  the  preamble  also  stated 
thet  EPA  would  consider  imposing  s 
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limit  on  sample  size  if  comments  or 
experience  indicated  that  such  a  limit 
was  necessary  (46  FR  47427). 

While  the  comments  received  on  the 
1981  interim  final  rule  generally 
supported  the  exclusion  for  samples 
shipped  for  waste  characterization,  a 
large  percentage  of  commenters  also 
recommended  that  the  sample  exclusion 
provision  be  expanded  to  include  waste 
samples  used  in  treatability  studies, 
including  large-size  samples  used  in 
pilot^scale  units  or  at  experimental 
facilities. 

Furthermore,  on  June  2, 1987,  the 
Hazardous  Waste  "Treatment  Council 
(HWTC)  submitted  a  rulemaking 
petition  requesting  that  the  Agency 
promulgate  regulations  to  provide 
limited  exemptions  from  the  permitting 
requirements  of  RCRA  to  facilities 
conducting  treatability  studies.  The 
petition  proposed  a  three-part  solution: 

(1)  Expand  the  sample  exclusion 
provision  to  allow  treatability  tests  to  be 
conditionally  exempted  from  regulation: 

(2)  expand  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA)  pennits 
exclusion  at  40  CFR  300.68(a)(3)  to 
include  off-site  treatability  testing  when 
performed  at  the  direction  of  an  Q>A  or 
State  on-scene  coordinator  to  implement 
a  response  consistent  with  CERCLA 
section  121;  and  (3)  issue  interim 
guidance  to  implement  at  least  in  part, 
the  suggested  changes  described  in  (1) 
and  (2)  above  [Le.,  interpret  the  existing 
sample  exclusion  in  40  CFR  281.4(d)  to 
include  treatability  studies,  and  issue 
interim  guidance  to  on-soene 
coordinators  regarding  off-site 
treatability  studies).  The  petition 
proposed  several  Ihnitations  for  small- 
scale  treatability  studies.  The  petition 
also  recommended  regulatory  changes 
that  would  allow  large-scale  treatability 
studies  to  be  conducted  provided  that 
the  facility  complies  with  the 
manifesting  requirements  and  certain 
interim  status  standards.  (See  section 
n.C  Limitations,  discnssed  below.) 

The  petition  asserted  that  immediate 
regulatory  relief  was  needed  because 
the  present  RCRA  Subtitle  C  permitting 
requirements  unnecessarily  interfere 
with  the  experimentation  and  research 
necessary  to  evaluate  the  various 
treatment  optioas  for  CERCLA  cleannp 
activities.  HWTC  further  argued  that 
these  same  proUenu  will  have  a  similar 
eff^ect  on  RCRA  corrective  action. 
Agentgr  experience  with  the  Supetfuad 
hmovative  Technology  Evafawtion 
(9TE)  program  and  CERCLA  cleffiMip 
actions  8i4)port  the  HWTC's  assertion. 

Based  on  these  factors  {La,  comments 
on  the  sample  exclusion  interim  final 
rule,  the  HWTC  petiticm,  and  EPA's  own 


experience).  ^A  published  a  Notice  of 
Data  Availability  and  Request  for 
Comment  on  September  18. 1987  (SO  FR 
35279).  The  Notice  reopened  the 
comment  period  on  the  earlier  iaterim 
final  rule  and  specifically  asked  whether 
EPA  should  expand  the  sample 
exdusion  provision  in  40  CFR  261.4(d)  to 
include  waste  samples  used  in  smaU- 
scale  treatability  studies.  The  Notice 
also  presented  information  and 
requested  comment  concerning  the 
appropriate  limitations  that  could  be 
imposed  if  the  sample  exclusion 
provision  were  expanded. 

Almost  all  conunenters  to  the  notice 
recommended  that  die  Agency  expand 
the  sample  exclusion  provision  to 
include  waste  samples  used  in  small- 
scale  treatability  studies.  The 
commenters  generally  agreed  that  the 
Agency  could  promulgate  such  an 
exclusion  and  allow  meanin^bl  studies 
to  be  conducted  because  of  the  (fe 
minimis  risk  to  human  health  and  the 
environment  However,  a  number  of 
commenters  argued  that  the  limitations 
discussed  in  the  Notice  were  overly 
stringent  and  suggested  that  hi^er 
limitations  be  allowed. 

Based  on  the  Agency's  own 
experience  and  the  comments  received, 
EPA  is  today  issuing  a  final  rule  that 
conditionally  exempts  waste  samples 
used  in  small-scale  treatability  studies 
fixim  regulation  under  Subtitie  C  of 
RCRA.  The  Agency  will  address  the 
second  part  of  HWTCs  petition 
concertdng  larger  scale  studies  at  a  later 
date.  The  remainder  of  the  preamble 
discusses  the  major  comments  received 
on  the  Notice  of  Data  AvailabiUty  and 
EPA's  response  to  them.  All  other 
comments,  both  from  the  Notice  of  Data 
Availalnlity  and  to  the  original  interim 
final  rule,  are  discussed  in  a  background 
document  that  is  available  in  the  dodcet 
to  this  rulemaking.  (See  EPA  RCRA 
docket  address  in  preceding  section.) 

n.  INsGussian  of  Major  Issues 

A.  Introduction 

A  total  of  40  comments  were  received 
in  response  to  the  Notice  of  Data 
Availability.  The  commenters  in  general 
agreed  with  HWTC  that  the  Agem^ 
should  eiq;>and  the  sample  exclusion 
provision  to  apply  to  waste  sanq>les 
used  in  small-scale  treatability  studies. 
However,  there  was  s  wide  range  of 
opinion  as  to  the  scope  of  ectivities  that 
should  be  aUowed  imder  the  exemption 
and  the  appropriate  limitations  thst  tiie 
Agency  should  impose.  Before 
discussing  these,  however,  it  is 
appropriate  to  discuss  the  need  and 
rationale  for  today's  rulemaking. 


1.  Need  and  Rationale  for  Today's 
Rulemaking 

In  the  Agency's  experience,  permitting 
requirements  for  offsite  treatability 
studies  have  resulted  in  delays  in 
evaluating  remediation  alternatives  for 
both  CERCLA  site  clean-ups  and  the 
RCRA  corrective  action  program. 
Additionally,  the  current  and  upcoming 
Land  Disposal  Restrictions  Program  is 
another  factor  arguing  strongly  for  a 
need  to  develop  alternative  treatment 
technologies. 

The  overriding  objective  of  Congress 
in  the  1984  RCRA  Amendments — to 
reduce  land  disposal  of  hazardous 
wastes — has  already  resulted  both  in 
heavy  demands  for  existing  treatment 
technologies  and  in  increased  uigency 
for  developing  new  and  better  treatment 
methods  as  an  alternative  to  the  land 
disposal  of  hazardous  waste.  In 
addition,  developing  techniques  to 
minimize  the  generation  of  hazardous 
waste,  and  to  promote  recycling  and 
reuse  of  waste,  are  all  important  Agency 
goals  and  Congressional  mandates.  EPA 
is  committed  to  facilitating  researdi  and 
developmrat  activities  diet  will  help 
meet  these  objectives. 

The  Agency  believes  the  current 
regulatory  framework  that  sets  forth 
RCRA  permitting  requirements  for 
Subtide  C  facilities  is  unnecessarily 
stringent  for  regulating  certain  activities, 
e.g.,  small-scale  treatability  studies.  As 
noted  above,  comments  in  1981 
suggested  a  need  to  extend  the  sample 
exclusion  provision  to  treatability 
studies  because  of  the  low  risk  and  the 
large  benefits  of  conducting  these 
studies  if  RCRA  permits  were  not 
required 

The  HWTC  petition  summarizes  this 
position  on  behalf  of  many  facilities  that 
conduct  treatability  studies  as  part  of 
their  research  activities.  In  adchtion. 
HWTC  stressed  that  the  development  of 
new  treatment  capacity,  needed  to  meet 
the  demands  placed  on  industry  as  the 
land  disposal  restrictions  take  effect  is 
not  facilitated  by  the  current 
regulations.  The  potential  lack  of 
treatment  capacity,  using  either  new  or 
improved  existing  technologies,  means 
that  EPA  may  have  to  issue  additional 
variances  to  the  land  disposal 
restrictions,  posing  an  increased  threat 
of  ground  water  and  surface  water 
contamination. 

MaintBhiing  anneoessary  regulatory 
barriers  to  ooodecting  treatalidity 
studies  is,  therefore,  contrsry  to  die 
Agency's  implementation  of  die 
mandated  laad  dinpnaal  laslsictiimB. 
Fiuthenaere,  these  regulatory  barriers 
send  the  wrong  awssege  to  the  regulated 
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community.  The  Agency  intends  to 
promote,  not  defeat,  research  and 
development  in  support  of  the  national 
objectives  to  reduce  land  disposal  of 
hazardous  wastes  and  to  increase 
reliance  on  waste  minimization  and 
treatment  technologies  that  reduce  risk 
to  human  health  and  the  environment 
However,  the  Agency  remains  pledged 
to  carry  out  its  primary  statutory 
obligation  to  ensure  that  removing 
regulatory  barriers  does  not  result  in 
unwarranted  or  increased  risks  to 
human  health  and  the  environment.  The 
Agency  has  determined  that  this 
balance  can  be  properiy  maintained  in 
promulgating  a  RCRA  exemption  for 
small  scale  treatability  studies. 

2.  DeterminaUon  ofDe  Minimis  Risk 

Since  Congress  passed  RCRA  in  1976. 
the  Agency  has  developed  and 
implemented  a  "cradle  to  grave" 
program  to  protect  human  health  and 
the  environment  from  the  improper 
management  of  hazardous  wastes.  A 
principal  purpose  of  the  RCRA 
hazardous  waste  regulations  is  to  ensure 
that  hazardous  wastes  are  safely 
transported  to  facilities  properly 
designed  and  operated  to  manage  these 
wastes  in  a  manner  that  will  minimize 
the  threat  to  hiunan  health  and  the 
environment.  Hazardous  waste 
generators,  transporters,  and  owners 
and  operators  of  treatment  storage,  and 
disposal  facilities  (TSDFs)  each  have 
specific  responsibilities  for  properly 
managing  those  wastes  deflned  as 
hazardous. 

The  Agency  believes  that  it  can 
exempt  hazardous  waste  that  is  used  in 
small-scale  treatability  studies  from  the 
RCRA  hazardous  waste  regulations 
because  a  number  of  factors  will 
combine  to  ensure  that  the  risks  to 
human  health  and  the  environment  are 
de  minimis.  These  factors  include:  (1)  A 
limitation  on  the  size  of  the  sample  that 
is  exempted:  (2)  the  high  cost  of 
collecting  and  shipping  the  sample;  (3)  a 
limitation  on  the  quantity  of  waste  that 
can  be  shipped  at  any  one  time;  (4)  the 
applicability  of  the  Department  of 
Transportation  (DOT),  U.S.  Postal 
Service  (USPS),  or  other  regulations 
governing  the  transportation  of 
hazardous  materials;  (5)  a  limitation  on 
the  amount  of  hazardous  waste  that  can 
be  stored  at  a  laboratory  or  testing 
facility;  (6)  a  limitation  on  the  amount  of 
hazardous  waste  that  may  be  processed 
{i.e.,  tested  in  a  treatability  imit)  in  any 
one  day;  (7)  the  prohibitive  costs 
involved  in  conducting  legitimate 
treatability  studies  as  an  alternative  to 
commercial  treatment  and  disposal;  (8)  a 
limitation  on  the  time  that  a  waste 
sample  used  in  a  treatability  study  or 


any  residues  generated  from  such 
studies  may  remain  at  the  laboratory  or 
testing  facility  without  being  subject  to 
the  hazardous  waste  regulations;  (9)  the 
RCRA  requirement  that  any  unused 
sample  and  residues  from  a  treatability 
study  must  still  be  managed  as  a 
hazardous  waste  (if.  in  fact  it  is  still 
hazardous);  and  (10)  certain  reporting 
and  reconUceeping  requirements  that 
will  enable  the  Agency  to  conduct 
inspections  and  bring  enforcement 
actions  against  persons  who  abuse  this 
exemption.  In  addition,  regulations  and 
requirements  administered  by  other 
Federal  agencies  such  as  the 
Occupational  Safety  and  Health 
Administration  (O^iA)  also  ensure 
proper  management 

llie  Agency  believes  that  all  the 
above  factors  contribute  to  an  argument 
for  de  minimis  risk.  Some  factors,  such 
as  the  sample  size,  shipment  size, 
transportation  standaitls,  and  storage 
limitations,  directly  relate  to  the  de 
minimis  risk  in  each  phase  of  the 
treatability  study  process.  Other  factors 
such  as  the  recordkeeping  and  reporting 
requirements  and  the  one-time  1000  kg 
per  waste  stream  limitation  ensure  that 
treatment  and  disposal  of  hazardous 
waste  do  not  occur  under  the  guise  of 
conducting  treatability  studies. 

More  specifically,  under  the 
conditional  exemption  being 
promulgated  today,  the  generator  or 
sample  collector  may  not  ship  more  than 
one  of  the  following  in  any  single 
shipment:  (1)  1000  kg  of  non-acute 
hazardous  waste;  (2)  1  kg  of  acute 
hazardous  waste  (see  40  CFR  261.33(e)); 
or  (3)  250  kg  of  acute  hazardous  waste 
that  is  contained  in  contaminated  soils, 
water,  or  some  other  contaminated 
medium.  Since  the  shipments  remain 
subject  to  DOT,  USPS,  or  other 
applicable  shipping  regulations,  they 
must  be  packaged  and  labeled  in  the 
same  manner  as  other  shipments  of 
hazardous  materials.  One  difference  is 
that  these  waste  samples  will  not 
require  a  manifest  EPA  believes  that  a 
manifest  is  not  required  in  this  situation. 
since  the  generator  is  spending  large 
sums  of  money  to  obtain  the  results  of  a 
treatability  study.  Thus,  it  is  highly 
unlikely  that  the  sample  would  be 
indiscriminately  disposed.  Furthermore, 
the  generator  or  sample  collector  is 
likely  to  have  a  contractual  arrangement 
with  the  laboratory  or  testing  facility 
conducting  the  treatability  study  either 
to  have  the  facility  return  any  unused 
sample  and/or  any  residues  that  are 
generated  from  the  treatability  study  for 
subsequent  manifesting  and  shipment  to 
a  designated  facility  (see  40  CFR  260.10) 
or  recycling  facility  or  to  have  the 


laboratory  or  testing  facility  directly 
manifest  and  ship  the  wastes  to  an 
appropriate  designated  facility  within 
specified  time  limits.  Unless  the  context 
otherwise  requires,  the  use  of  this  term 
in  today's  preamble  and  rule  does  not 
imply  that  the  facility  is  required  to  be 
permitted  or  to  have  interim  status.  The 
generator  must  also  maintain  copies  of 
the  shipping  papers  and  the  contract 
with  the  testing  facility  for  a  period 
ending  3  years  from  the  completion  date 
of  the  study. 

The  operator  of  a  vehicle  transporting 
waste  samples  is  still  required  to  comply 
with  the  applicable  DOT  requirements, 
including  notification  of  the  National 
Response  Center  in  the  event  of  a 
hazardous  material  spill  of  more  than  a 
reportable  quantity  and  initiation  of 
cleanup  measures  in  accordance  with  49 
CFR  171.15. 

Owners  and  operators  of  a  laboratory 
or  testing  facility  conducting  such 
treatability  studies  must  comply  with 
the  limitations  regarding  shipment 
storage,  treatment  rate,  and  disposition 
of  unused  sample  and  residues  after 
completion  of  the  studies.  The  overall 
limitations  on  storage  and  treatment 
rates,  discussed  later  in  today's 
preamble,  are  sufficiently  restrictive  to 
compel  a  laboratory  or  testing  facility  to 
carefully  coordinate  the  size  and  timing 
of  treatability  sample  shipments.  The 
owners  and  operators  of  these 
laboratories  or  testing  facilities  must 
also  comply  with  applicable  regulations 
promulgated  by  OSHA. 

Further  business  and  financial 
incentives  compelling  a  laboratory  or 
testing  facility  to  properly  handle  these 
samples  include  the  cost-intensive 
natiu«  of  conducting  treatability  studies, 
the  need  to  provide  the  client  with 
documented  test  results,  the  desire  of 
the  laboratory  or  testing  facility  to 
maintain  its  corporate  reputation,  and 
the  desire  to  avoid  any  liability.  After 
the  treatability  study  is  completed,  the 
owners  or  operators  of  a  laboratory  or 
testing  facility  must  either  return  the 
unused  sample  and  residues  to  the 
generator  or  mcmifest  and  ship  them  to  a 
RCRA  designated  facility  (if  the  material 
is  a  RCRA  hazardous  waste)  within  the 
time  limitations  specified.  A  laboratory 
or  testing  facility  not  operating  within 
these  limitations  must  comply  with  the 
appropriate  RCRA  requirements. 

Finally,  the  Agency  is  stipulating 
recordkeeping  and  reporting 
requirements  that  will  document 
compliance  with  the  limitations  and  will 
allow  the  Agency  to  take  enforcement 
action  against  persons  who  attempt  to 
abuse  the  exemption.  The  specific 
reporting  and  recordkeeping 
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requirements  are  discussed  later  in 
today's  preamble. 

B.  Scope  of  the  Exemption 

1.  Definition  of  Treatability  Study 

In  the  Notice  of  Data  Availability,  the 
Agency  included  a  definition  of 
"treatability  study"  similar  to  that 
proposed  by  HWTC.  According  to  this 
definition,  a  treatability  study  is  one  in 
which  a  relatively  small  amount  of 
hazardous  waste  is  subjected  to  a 
known  treatment  process  to  determine 
the  following:  (1)  Whether  the  waste  is 
amenable  to  a  treatment  process:  (2) 
what  pretreatment  (if  any)  is  required: 

(3)  the  optimal  process  conditions 
needed  to  achieve  the  desired  treatment 

(4)  the  efficiency  of  the  treatment 
process:  or  (5)  the  characteristics  and 
volume  of  residuals  bom  a  particultu' 
treatment  process.  (See  52  FR  35280.) 

The  commenters  generally  agreed 
with  the  definition  of  treatability  study. 
However,  many  commenters  expressed 
concern  that  the  use  of  the  term  "known 
treatment  process"  was  overly 
restrictive  and  might  hinder  the 
development  of  innovative  technologies. 
Thus,  tiiese  commenters  recommended 
that  ^e  word  "known"  be  deleted  from 
the  definition  in  the  final  rule.  HWTCs 
proposed  regulatory  language  did  not 
include  a  restriction  to  "known" 
technologies. 

Ilie  Agency  agrees  with  these 
commenters.  As  stated  eariier,  it  is 
important  to  promote  the  development 
of  treatment  technologies  that  will 
reduce  the  land  disposal  of  hazardous 
waste  and  increase  the  reliance  on 
waste  minimization  and  treatment 
technologies  that  reduce  risk  to  human 
health  and  the  environment  In  so  doing, 
EPA  does  not  want  to  restrict  industry 
to  die  technologies  that  are  already 
established  or  "known";  rather,  it  wants 
to  promote  the  development  of 
innovative  technologies.  Therefore,  the 
Agency  has  modified  the  definition  of 
"treatability  study"  accordingly.  At  the 
same  time,  it  is  concerned  that  the 
treatability  study  sample  exemption 
may  be  improperly  used  as  a  means  to 
avoid  regulation  when  regulation  is 
warranted.  To  prevent  this,  EPA  has 
included  specific  language  in  the 
definition  of  treatability  study  to  guard 
against  sudi  abuse.  This  language 
makes  it  clear  that  fte  exemption  is  for 
die  evaluation  of  a  treatment  process 
and  is  not  to  be  \ised  for  commercial 
treatment  or  disposal  of  hazardous 
waste.  Furthermore,  the  Agency 
emphasizes  that  the  definition  of 
treatability  studies  covered  under  the 
exemption  does  not  apply  where  the 
practice  could  result  fai  a  significant 


uncontrolled  release  of  hazardous 
constituents  to  the  environment  It 
would,  therefore,  include  neither  open 
burning  nor  any  type  of  treatment 
involving  placement  of  a  hazardous 
waste  on  the  land  (e.^.,  in  situ 
stabilization). 

Several  commenters  also  suggested 
that  the  Agency  list,  in  the  rule,  the 
types  of  treatment  studies  to  be  included 
in  the  final  definition.  Although  the 
Agency  can  see  some  merit  in  this 
suggestion,  it  has  decided  not  to 
incorporate  a  specific  list  into  the 
regulations.  EPA  believes  that  such  a  list 
could  hinder  the  development  of 
innovative  technologies.  For  example,  if 
it  included  a  list  in  tibe  rule,  the  Agency 
would  be  required  to  go  through 
rulemaking  before  new  or  innovative 
treatment  technologies  would  get  the 
benefit  of  the  treatability  exemption.  As 
previously  discussed,  the  Agency 
believes  tiiat  as  long  as  the  limitations 
imposed  in  today's  rule  are  met  any 
treatability  study  will  pose  a  de  minimis 
risk.  Examples  of  the  types  of 
treatability  studies  included  in  the 
exemption  are  physical/chemical/ 
biological  treatment  thermal  treatment 
(incineration,  pyrolysis,  oxidation, 
combustion)  solidification,  sludge 
dewatering,  volume  reduction,  toxicity 
reduction,  and  recycling  feasibility. 

2.  Inclusion  of  Liner  Compatibility  and 
Other  Studies 

In  the  Notice  of  Data  Availability,  the 
Agency  solicited  comment  as  to  whether 
the  exemption  should  indude  other 
waste  testing  studies,  such  as  hner 
compatibility  studies.  Many  commenters 
agreed  that  the  exemption  should  be 
expanded  to  include  other  types  of 
studies.  The  commenters  aigued  that  in 
addition  to  liner  compatibility  studies, 
the  exemption  should  also  indude 
studies  of  corrosion,  toxicological  and 
health  effects,  and  oth«'  material 
compatibility  studies  [e.g.  pimips  and 
personal  protective  equipment).  While 
such  studies  are  not  strictiy  treatability 
studies  under  the  proposed  definition, 
the  commenters  aigued  that  waste 
testing  is  necessary  to  develop  improved 
hazardous  waste  management 
technologies. 

The  Agency  agrees  with  the 
commenters  tiiat  such  studies,  although 
not  strictly  treatability  studies,  are 
necessary  for  the  further  development  of 
hazardous  waste  management 
technologies.  Furtiiermore,  the  Agency 
beheves  that  such  studies  can  be 
conducted  using  small  quantities  of 
hazardous  waste  under  laboratory 
conditions.  Also,  these  types  of  studies 
are  subject  to  the  same  finandal  and 
business  incentives  for  safe  handling  as 


are  treatability  studies.  Therefore,  with 
the  imposition  of  tite  limitations  in  this 
final  rule,  these  studies  will  involve  only 
de  minimis  risk  and  need  not  be  subject 
to  RCRA  permitting  regulations.  The 
Agency  is,  Aerefore,  aUowing  the 
following  types  of  studies  to  be 
conduded  and  exempted  under  the 
hazardous  waste  regulations:  liner 
compatibility  studies,  corrosion  studies, 
toxicological  and  health  effects  studies, 
and  otiier  material  compatibility  studies 
[e.g.,  relating  to  leachate  collection 
systems,  geotextile  materials,  otiier  land 
(fisposal  unit  requirements,  pumps  and 
personal  protective  equipment). 

3.  Effects  on  Exporters  of  Hazardous 
Waste 

EPA,  in  today's  rule,  is  exempting 
samples  sent  for  treatability  studies 
bom  Subtide  C  requirements.  These 
include  the  requirement  to  notify  EPA 
prior  to  export  of  hazardous  waste  (40 
CFR  262.50  et  seq.).  At  the  time  export 
requirements  were  promulgated,  EPA 
disctissed  in  the  preamble  its  rationale 
for  allowing  the  export,  without 
notification,  of  wastes  exempt  bom 
manifesting  requirements  (51  FR  28004, 
August  8, 1966).  In  this  discussion  on 
export  notification  requirements.  EPA 
spedfically  focussed  on  the  sample 
exemption  in  40  CFR  261.4(d). 

The  rule  promulgated  today  expands 
the  scope  of  this  exemption  as 
contemplated  in  1986.  For  the  same 
reasons  discussed  in  the  August  8, 1986, 
rule  relating  to  S  261.4(d)  samples  (51  FR 
28664  et  seq.),  exporters  of  treatability 
study  samples  who  comply  with  the 
limitations  of  today's  rule  are  also 
exempt  bom  the  export  notification 
requirements  of  Subpart  E  of  Part  282. 

While  die  Agency  is  exempting  these 
treatability  study  samples  fr^m  the 
export  notification  requirements  at  diis 
time,  die  Agency  is  revisiting  the 
question  as  to  whether  it  should  exdude 
unmanifested  waste  from  the  export 
notification  requirements  and  may 
modify  its  position  in  the  future. 

C.  Limitations 

In  the  Notice  of  Data  Availabilify,  the 
Agency  requested  specific  comment  on 
what  types  of  limitations  should  be 
placed  on  the  exemption  if  it  were  to  be 
expanded  to  include  treatabilify  studies. 
In  addition,  EPA  spedfically  requested 
comment  on  die  limitations  suggested  by 
the  HWTC  in  its  petition.  The  HWTC 
suggested  quantify  Umits  for  shipping, 
storage,  and  treatment  of  hazardous 
waste  samples  for  the  purpose  of 
conducting  a  treatabilify  study.  In 
particular,  the  Notice  suggested  the 
following  limits:  (1)  No  shipment  may 
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exceed  250  kg;  (2)  no  more  than  1000  kg 
of  exempted  waste  (including  residues 
derived  from  the  treatability  study]  may 
be  present  at  the  laboratory  or  testing 
facility  conducting  the  treatability  study 
at  any  one  time;  and  (3)  no  more  than 
250  kg  of  exempted  waste  may  be 
introduced  into  the  treatability  study  in 
any  one  day. 

A  wide  range  of  opinions  concerned 
appropriate  limitations  that  would 
provide  for  meaningful  treatability 
studies.  While  most  commenters 
beUeved  that  the  limitations  they 
suggested  were  necessary  to  conduct 
treatability  studies,  no  conunenters 
provided  data  indicating  that  their 
suggested  limits  were  protective  of 
human  health  and  the  environment.  The 
following  indicates  the  range  of  quantity 
limits  proposed  by  commenters  for 
shipment,  treatment,  and  storage: 
Shipment: 

mean  quantity:  554  kg 

standard  deviation:  794  kg 

range:  250  to  4000  kg 

most  frequently  cited  suggestion:  250 

kg 
Treatment: 

mean:  448  kg 

standard  deviation:  417  kg 

range:  250  to  2000  kg 

most  frequently  cited  suggestion:  250 
kg 
Storage: 

mean:  2000  kg 

standard  deviation:  2285  kg 

range:  250  to  10.000  kg 

most  frequently  cited  suggestion:  1000 
kg 

Many  commenters  were  supportive  of 
the  limitations  suggested  by  HWTC  in 
its  petition.  However,  some  commenters 
argued  that  the  limitations  suggested  in 
the  notice  were  not  sufficient;  although 
these  commenters  provided  no  data 
suggesting  that  their  limits  were 
protective  of  human  health  and  the 
environment,  they  maintained  that 
larger  quantities  of  waste  sample  were 
necessary  to  conduct  treatability 
studies.  In  particular,  some  commenters 
argued  that  the  storage  limitations  were 
unnecessarily  restrictive.  Additionally, 
some  commenters  urged  that  a  higher 
treatability  study  limit  was  necessary  as 
some  of  the  treatability  tests  required 
quantities  of  waste  in  excess  of  1000  kg. 
Finally,  some  commenters  recommended 
that  the  Agency  include  a  mechanism 
for  approval  of  case-by-case  variances 
from  the  HWTC  quantity  limitations  or 
the  quantity  limitations  ultimately 
chosen. 

Nevertheless,  all  commenters 

fienerally  agreed  that  suitable 
imitations  combined  with  economic 
forces  would  prevent  the  exemption 


from  becoming  a  means  to  circumvent 
the  RCRA  Subtitle  C  regulations  for 
treatment  and  disposal  of  hazardous 
waste.  Additionally,  many  conunenters 
noted  that  it  would  not  be  economically 
feasible  for  a  person  to  perform  an 
endless  series  of  tests,  since  treatability 
study  costs  are  much  higher  than 
commercial  treatment  or  disposal  costs 
on  a  per  pound  basis.  In  particular. 
Shirco  (TSEF-001)  stated  that  most 
treatability  tests  had  unit  costs  greatly 
in  excess  of  costs  associated  with 
treatment  and  disposal  options.  Shirco 
cited  an  example  where  treatability 
study  costs  were  about  $1,000  per  pound 
versus  $0.80  to  $1.20  per  pound  for 
disposal  at  a  commercial  facility. 
Numerous  other  commenters  stated  that 
the  high  costs  associated  with 
performing  treatability  studies  would 
render  invalid  any  concern  the  Agency 
had  that  the  exemption  could  become  a 
"loophole"  in  the  RCRA  Subtitle  C 
regulations. 

Hie  Agency  believes  that  the 
limitations  established  in  this  exemption 
will  ensure  that  it  does  not  become  a 
"loophole"  and  will  ensure  de  minimis 
risk  so  that  no  significant  threat  to 
human  health  and  the  environment  will 
occtu*.  The  following  sections  discuss 
the  limits  selected  by  the  Agency  and 
present  the  rationale  for  the  limitations 
adopted. 

1.  Quantity  Limits  per  Waste  Stream  per 
Treatment  Process 

In  response  to  the  Notice  of  Data 
Availability,  several  commenters 
recommended  that  limits  should  be  set 
for  each  generated  waste  stream  to 
guard  against  the  possibility  that 
generators  and  facilities  might  conduct  a 
plethora  of  treatability  studies  in  Ueu  of 
hazardous  waste  treatment  or  disposal. 
While  data  was  provided  that  would 
suggest  this  would  not  happen,  the 
Agency  has  decided  that  some 
limitations  should  be  imposed  as  an 
extra  precaution.  Thus,  to  avoid  the 
potential  for  such  an  abuse,  the  Agency 
has  first  made  it  clear  in  the  definition  of 
"treatability  study"  that  the  exemption 
is  for  the  evaluation  of  a  treatment 
process  and  is  not  to  be  utilized  as  a 
commercial  treatment  option.  In 
addition,  the  Agency  has  placed  limits 
on  the  amount  of  waste  that  can  be 
subject  to  a  treatability  study  evaluation 
per  generated  waste  stream.  Thus,  the 
rule  provides  for  an  exemption  of  1000 
kg  of  non-acute  hazardous  waste  per 
waste  stream  per  treatment  process;  1 
kg  of  acute  hazardous  waste  per  waste 
stream  per  treatment  process;  or  250  kg 
of  soils,  water,  or  debris  contaminated 
by  acute  hazardous  waste  per  waste 
stream  per  treatment  process.  The 


Agency,  in  making  this  decision,  realizes 
that  a  generator  may  need  to  evaluate 
alternative  treatment  processes  for  a 
particular  waste  stream.  EPA  believes 
that  the  limits  set  will  be  adequate  to 
■  allow  sufiicient  studies  to  be  conducted. 
Furthermore,  the  quuitity  limits  are 
consistent  with  other  limits  discussed 
elsewhere  in  today's  preamble. 

The  Agency  is  broadly  defining 
"waste  stream"  such  that  a  waste 
stream  and  the  quantity  limit  are  not 
based  on  the  EPA  waste  code  alone; 
rather,  the  Agency  will  interpret  and 
apply  the  quantity  limit  for  each  medium 
or  physical  form  in  which  the  waste 
appears.  The  Agency  believes  that  this 
broad  interpretation  is  necessary  since 
each  medium  [i.e.,  soils,  water,  or 
debris)  might  require  a  different 
treatability  study  and  may  need  to  be 
shipped  to  a  different  laboratory  or 
testing  facility  for  such  studies  to  be 
conducted.  The  Agency  is  also  broadly 
defining  "treatment  process"  to  allow  a 
generator  to  evaluate  various  alternative 
approaches.  For  example,  a  generator 
could  send  1000  kg  of  non-acute 
hazardous  waste,  or  1  kg  of  acute 
hazardous  waste,  or  250  kg  of  soils, 
water,  or  debris  contaminated  with 
acute  hazardous  waste  for  each 
generated  waste  stream  to  a  number  of 
different  processes:  biological  treatment, 
incineration,  fixation,  etc.  As  allowed  by 
this  exemption,  the  generator  or  sample 
collector  would  be  limited  to  a  total  of 
1000  kg  of  nonacute  hazardous  waste  of 
a  particular  waste  stream  to  investigate 
alternative  fixation  processes  (or.  as 
applicable.  250  kg  of  soils,  water,  or 
debris  contaminated  with  acute 
hazardous  waste,  or  1  kg  of  acute 
hazardous  waste).  The  Agency  has 
selected  the  above  limits  recognizing 
that  in  some  instances  there  may  be  a 
need  to  evaluate  alternative  treatment 
processes.  Finally,  the  Agency  has 
decided  not  to  put  any  limits  on  the 
number  of  treatability  studies  that  a 
laboratory  or  testing  facility  can  perform 
per  year.  However,  if  this  proves  to  be  a 
problem,  the  Agency  may  consider 
additional  regulations. 

As  noted  above,  some  commenters 
suggested  that  higher  quantity  limits  are 
necessary  in  order  to  evaluate  certain 
treatability  study  processes  or  that 
additional  amounts  of  waste  may  be 
necessary  in  instances  where 
unforeseen  circumstances  have  affected 
the  results  of  all  or  part  of  a  treatability 
study  evaluation.  They  suggested  that 
case-by-case  allowances  in  excess  of 
the  amounts  specified  above  should  be 
made  available  if  need  can  be 
demonstrated.  The  Agency  agrees  that 
some  flexibility  should  be  made 


available  to  allow  studies  to  be 
completed  properly.  However,  the 
Agency  wishes  to  ensure  that  adequate 
controls  are  placed  on  all  such 
evaluations  to  protect  human  health  and 
the  environment.  Accordingly,  the 
Agency  has  included  a  provision  that 
allows  the  Regional  Administrator  to 
grant  requests  for  waste  stream  quantity 
limits  in  excess  of  those  specified  above, 
up  to  an  additional  500  kg  of  non-acute 
hazardous  waste,  1  kg  of  acute 
hazardous  waste,  and  250  kg  of  soils, 
water,  and  debris  contaminated  with 
acute  hazardous  waste.  The  Regional 
Administrator  shall  only  allow 
additional  quantities  of  hazardous 
waste  when  it  can  be  demonstrated  that 
one  of  the  following  circumstances  or 
situations  exist:  (1)  That  there  has  been 
an  equipment  or  mechanical  failure  and 
that  additional  waste  is  needed  to 
conduct  a  study:  (2J  that  there  is  a  need 
to  verify  the  results  of  a  previously 
evaluated  treatment  process;  (3)  that 
there  is  a  need  to  study  and  analyze 
alternative  techniques  within  a 
previously  evaluated  treatment  process: 
or  (4)  that  there  is  a  need  to  do  further 
evaluation  of  an  ongoing  treatability 
study  to  determine  final  specifications 
for  treatment.  These  adjustments  may 
be  authorized  only  if  the  1000  kg  (or  250 
kg  for  soils,  water,  or  debris 
contaminated  with  acute  hazardous 
waste,  or  1  kg  for  acute  hazardous 
waste)  quantity  limit  per  waste  stream 
per  treatment  process  has  been 
subjected  to  a  treatability  study 
evaluation  and  insufficient  data  are 
available  to  properly  design  a  treatment 
process.  When  authorizing  additional 
quantities,  the  Regional  Administrator 
will  only  authorize  adjustments  for  the 
minimum  quantity  necessary  to 
complete  the  treatability  study 
evaluation.  The  Agency  believes  that 
most  treatability  studies  can  be 
completed  utilizing  an  extra  250  kg  of 
sample  or  less,  and  only  in  unusual 
circumstances  will  quantities  greater 
than  250  kg  be  required. 

Generators  and/or  sample  collectors 
seeking  such  an  authorization  for 
additional  quantities  must  furnish 
sufficient  information  to  the  Regional 
Administrators  to  verify  that  they  have 
met  the  conditions  allowing  for  quantity 
adjustments.  Generators  and/or  sample 
collectors  will  be  required  to  submit,  in 
writing,  the  specific  reason  why  an 
additional  quantity  of  sample  for  the 
treatability  study  evaluation  is 
necessary  [i.e.,  one  of  the  four  situations 
described  above).  He  or  she  shall  also 
provide:  (1)  Verification  of  the 
additional  quantity  necessary';  (2) 
documentation  accounting  for  all 


samples  of  hazardous  waste  from  the 
waste  stream  which  have  previously 
been  sent  for  treatability  study 
evaluation;  (3)  a  description  of  the 
technical  modifications  or  change  in 
specifications  which  will  be  evaluated 
and  the  expected  results;  and.  (4)  if 
further  study  is  being  required  due  to 
equipment  or  mechanical  failure,  the 
generator  and/or  sample  collector  must 
include  information  from  the  laboratory 
or  testing  facility  indicating  what 
handling  procedures  or  equipment 
improvements  have  been  made  to 
protect  against  further  breakdowns. 
The  Regional  Administrator  may 
perform  or  require  additional  analyses 
and  investigations  as  are  necessary  to 
determine  the  minimal  amount  of 
additional  waste  necessary'  to  conduct 
the  study  and  yield  the  additional  data 
necessary  to  properly  design  and/or 
evaluate  the  performance  of  the 
treatment  process. 

2.  Transportation  Shipment  Limits — 
Generator  and  Facility 

The  HWTC.  in  its  petition,  suggested 
that  shipments  of  waste  samples 
weighing  less  than  250  kg 
(approximately  one  standard  55-gallon 
drum)  should  be  exempted  when  such 
samples  are  being  shipped  for  the 
purpose  of  conducting  treatability 
studies.  The  petition  also  recognized 
that  larger  size  samples  might  be 
necessary'  for  conducting  treatability 
studies  on  contaminated  soils  or  water 
hence,  the  HWTC  recommended  that  a 
provision  for  exempting  larger  size 
samples  should  be  available.  A  number 
of  commenters  indicated  that  the  250-kg 
shipment  limit  was  too  restrictive  and 
suggested  that  the  limit  be  increased  to 
1000  kg.  These  commenters  argued  that 
the  risk  associated  with  shipping  a 
larger  amount  [e.g.,  1000  kg)  is  no  greater 
than  that  associated  with  foiu-  shipments 
of  250  kg  each  when  one  considers  the 
potential  for  transportation  accidents. 

After  careful  consideration  of  all  the 
issues,  the  Agency  has  decided  to  set  a 
single  shipment  limitation  of  1000  kg  of 
non-acute  hazardous  waste;  1  kg  of 
acute  hazardous  waste;  or  250  kg  of 
soils,  water,  or  debris  contaminated 
with  acute  hazardous  waste.  These 
shipment  limitations  (which,  in  effect 
govern  the  exemption  from  the  RCRA 
hazardous  waste  transporter  regulations 
and  manifesting  requirements)  will 
apply  to  the  shipment  of  waste  samples 
from  the  generator  or  sample  collector  to 
the  laboratory  or  testing  facility  when 
such  samples  are  being  sent  for  the 
purpose  of  conducting  a  treatability 
study.  The  exemption  will  also  apply 
when  unused  waste  samples  and 
residues  generated  by  the  treatability 


study  are  returned  to  the  generator  or 
sample  collector  following  completion  of 
the  study. 

The  Agency  is  setting  this  limit  to  be 
consistent  with  the  quantity  limits  set  on 
generators  for  the  amount  of  waste  that 
can  be  subject  to  the  treatability  study 
sample  exemption  as  discussed  in  the 
previous  section.  The  Agency  agrees 
with  commenters  that  the  risk 
associated  with  shipping  the  maximum 
limit  of  1000  kg  is  no  greater  than  that 
associated  with  four  shipments  of  250  kg 
each.  However,  it  also  believes  these 
levels  will  pose  de  minimis  risk. 

In  addition,  as  already  discussed,  the 
Agency  believes  other  factors  exist  that 
will  ensure  safe  delivery  of  the  waste 
samples  to  and  from  the  laboratory  or 
testing  facility.  For  example,  the  waste 
samples  will  still  be  subject  to  the 
applicable  DOT  or  USPS  regulations 
regarding  shipment  of  hazardous 
materials.  If  the  shipments  do  not  fall 
under  DOT  or  USPS  jurisdiction,  the 
generator  or  sample  collector  and  the 
laboratory  or  testing  facility  must  follow 
the  requirements  for  labeling  and 
packaging  as  set  forth  by  EPA  in  this 
amendment.  The  requirements  state  that 
a  sample  must  be  packaged  so  that  it 
does  not  leak,  spill,  or  vaporize  from  its 
packaging.  In  addition,  the  following 
information  must  accompany  the 
sample:  (1)  The  sample  collector's  name, 
address,  telephone  number,  and  EPA 
identification  number  (2)  the  laboratory 
or  testing  facility's  name,  mailing 
address,  telephone  number,  and  EPA 
identification  number;  (3)  the  quantity  of 
the  sample;  (4)  the  date  of  shipment;  and 
(5)  a  description  of  the  sample.  Finally, 
the  Agency  beUeves  that  most 
shipments  will  be  considerably  smaller 
than  the  limit  since  other  forces,  such  as 
storage  limits  and  treatment  rates  at  the 
laboratory  or  testing  facility,  will  require 
careful  control  of  the  amount  of  waste 
shipped  to  the  laboratory  or  testing 
facility.  The  costs  to  conduct  the  study 
and  to  collect,  pack,  and  ship  the  sample 
will  tend  to  limit  the  sample  size  to  the 
smallest  amount  practicable. 

3.  Treatment  Rate  Limit 

The  HWTC,  in  its  petition,  suggested 
that  the  treatment  rate  limit  should  be 
250  kg  per  day  per  laboratory  or  testing 
facility.  Many  of  the  commenters  agreed: 
however,  others  argued  that  the  limit 
should  be  larger  and  that  it  should  be 
based  on  either  the  number  of  treatment 
units  or  the  number  of  treatment 
processes  that  the  laboratory  or  testing 
facility  was  capable  of  conducting.  For 
example,  if  a  facility  was  capable  of 
conducting  several  soil  fixation  studies 
or  biological  treatment  studies  at  one 
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time,  then  the  limit  thoold  be  250  kg  per 
process.  Other  commenters  argued  for 
even  higher  limits,  indicating  that  it 
should  be  250  kg  per  unit. 

After  reviewing  the  available 
information  and  considering  the 
comments,  the  Agency  has  adopted  a 
treatment  rate  limit  of  250  kg  per  day  of 
"as  received"  waste  for  the  entire 
laboratory  or  testing  facility.  The  term 
"as  received"  has  been  chosen  by  the 
Agency  because  some  of  the  treatment 
processes  involve  the  addition  of  non- 
waste  material  to  reduce  the 
environmental  mobility  of  hazardous 
constituents.  "As  received"  refers  to  the 
waste  shipped  by  the  generator  or 
sample  collector  as  it  arrives  at  the 
laboratory  or  testing  facility.  Based  on 
the  information  provided  by  the  HWTC 
information  submitted  by  other 
commenters  in  response  to  the  Notice  of 
Data  Availability,  and  EPA's  own 
experience,  the  Agency  believes  that 
most  treatability  studies  can  be 
conducted  at  or  below  the  treatment 
rate  limit  of  250  kg  per  day. 

The  Agency  believes  this  level  will 
allow  many  wastes  to  be  treated  and 
evaluated  as  part  of  a  treatability  study, 
while  posing  only  a  de  minimis  risk  to 
human  health  and  the  environment  For 
example,  if  a  laboratory  or  testing 
facility  were  to  conduct  a  treatability 
study  on  a  waste  using  bench-scale 
incineration  and  the  study  achieved  a 
99%  destruction  removal  efficiency,  only 
a  small  amount  of  toxic  material  would 
be  released  into  the  environment,  in 
most  instances,  the  amount  released  is 
much  lower  than  any  level  of  concern.  In 
addition,  since  in  most  cases  these 
studies  will  be  conducted  on  an 
intermittent  basis,  there  is  less  concern 
with  repeated  exposure. 

Laboratories  or  testing  facilities  that 
are  conducting  treatability  studies  and 
that  meet  the  treatment  rate  limit  are 
exempted  from  the  requirements  to 
obtain  a  Subtitle  C  treatment  permit. 
The  Agency  wants  to  emphasize  that  the 
purpose  of  the  exemption  is  for 
conducting  treatability  studies,  not  for 
the  commercial  management  of 
hazardous  waste.  The  Agency  believes 
that  facilities  anticipating  the  need  to 
conduct  an  excessively  large  number  of 
studies,  or  those  having  numerous 
treatment  units  allowing  them  to 
conduct  many  studies  concurrently,  will 
probably  need  to  obtain  a  Research, 
Development,  and  Demonstration  permit 
(40  CFR  270.65).  It  should  also  be  noted 
that  the  Agency  recently  promulgated  a 
new  set  of  permitting  standards  under 
Subpart  X  of  Part  284  (52  FR  40046. 
December  10. 1987)  for  miscellaneous 
hazardous  waste  management  units.  The 


Agency  is  also  ctmsidariDg  developing 
regulations  under  Subpart  Y  that  would 
establish  pcnaittiag  standard*  for 
experimental  facilities  oondocting 
research  and  developoMnt  on  the 
storaga.  treatment,  or  disposal  of 
hazardous  waste. 

4.  Storage  Limits 

The  HWTC  in  iu  petition, 
recommended  that  a  facility  be  allowed 
to  store  1000  kg  of  hazardous  waste  on 
site  without  a  storage  permit,  as  long  as  - 
such  waste  is  for  the  purpose  of 
conducting  treaUbility  studies.  HWTC 
argued  that  this  amount  is  essentially 
equal  to  the  snull  quantity  generator 
(SiQG)  limiU  and  that  the  1000  kg  of 
waste  included  all  waste  (both  received 
waste  and  treated  residue).  Many 
commenters  argued  that  the  1000-kg 
storage  limit  would  not  allow  them 
sufficient  inventory  to  conduct  certain 
treatability  studies  or  argued  that  the 
storage  limit  should  be  based  on  the 
number  of  units  present  at  the  facility. 

After  evaluating  this  issue,  the 
Agency  has  decided  to  adopt  a  storage 
limitation  of  1000  kg  per  laboratory  or 
testing  facility.  However,  the  Agency 
has  also  decided  to  specify  the  1000-kg 
storage  limitation  for  "as  received 
waste.  The  1000-kg  storage  limitation 
per  laboratory  or  testing  facility  can 
include  500  kg  of  soils,  water,  or  debris 
contaminated  with  acute  hazardous 
waste  or  1  kg  of  acute  hazardous  waste. 
The  Agency  is  making  it  clear  in  this 
rule  that  the  storage  exemption  only 
applies  to  laboratories  or  testing 
facilities  conducting  treatability  studies. 
The  quantity  limitations  allow  sufficient 
inventory  to  conduct  small-scale 
treatability  studies  while  ensuring  de 
minimis  risk  to  human  health  and  the 
environment.  Higher  storage  limits 
would  not  give  us  this  same  assurance. 
Also  the  Agency  notes,  as  discussed 
previously,  financial  and  business 
incentives  are  present  that  help  to 
ensure  de  minimis  risk  levels  are 
maintained. 

The  Agency  limits  for  soils,  water, 
and  other  debris  contaminated  with 
acute  hazardous  waste  were  selected  to 
allow  small-scale  treatability  studies  to 
be  conducted  on  media  contaminated 
with  dioxin  wastes  and  certain 
pesticides  such  as  aldrin  and  aldicarb. 
Although  the  500-kg  storage  limit  is 
higher  than  that  currenUy  estabhshed 
for  SQGs,  the  Agency  believes  that  the 
500-kg  limit  will  still  be  protective  of 
human  health  and  the  oivironment  and 
pose  de  minimis  risk,  since  in  most 
instances  the  sample  will  only  be  stored 
for  a  short  period  of  time  prior  to  being 
utilized  in  a  study.  Furthermore,  this 
category  is  limited  to  materials  in  which 


the  acute  hazardous  waste  involves  a 
contaminant  in  a  medium  such  as  water 
or  soiL  Therefore.  EPA  woold  expect  tiie 
concentration  of  the  acute  hazafdous 
waste  to  be  very  low.  Ptothermoie.  the 
contaminant  may  be  bound  to  the 
medhun  itaell  For  other  acute 
hazardous  wastes  (i-e..  the  actual  listed 
waste),  the  Agency  has  adopted  a  1-kg 
limit  consistent  with  the  SQG 
regulations. 

5.  Residues  and  Unused  Samples-Time 
Limitations 

Althou^  the  Notice  of  Data 
Availability  did  not  propoae  any  time 
limitations  for  completion  of  a 
treatability  study,  some  commenters 
strongly  recommended  that  appropriate 
time  limits  be  |daced  on  the  storage  of 
the  "as  received"  waste  samples  and  the 
residues  generated  from  the  treatability 
study.  Suggestions  on  appropriate  time 
limits  varied  widely.  However,  the 
commenters  generally  indicated  that  1 
year  provides  ample  time  to  complete 
most  treatability  stiidies. 

The  Agency  is  in  agreement  with 
commenters  that  specific  time  limits  for 
completing  treatability  studies  are 
necessary.  Time  limitations  are 
necessary  to  guard  against  potential 
abuses  such  as  use  of  a  laboratory  or 
testing  facility  for  long-term  storage  to 
avoid  treatment  and  disposal.  Any 
untreated  sample  and  any  residue 
generated  during  the  treatability  study 
must  be  returned  to  the  generator  within 
00  days  of  study  completion  or  within  1 
year  from  the  date  of  shipment  by  the 
generator  to  the  laboratory  or  testing 
facility,  whichever  is  earlier.  Otherwise. 
these  materials  must  be  managed,  by  the 
laboratory  or  testing  facility  conducting 
the  ti^atability  study,  as  a  RCRA 
hazardous  waste  (unless  the  waste  is  no 
longer  hazardous).  These  time  limits 
provide  the  laboratory  or  testing  facility 
conducting  the  treatability  study  enough 
time  to  do  the  evaluation,  but  at  the 
same  time  do  not  allow  persons  to  store 
these  wastes  indefinitely.  The  1-year 
time  limit  proved  to  be  noncontroversial 
when  adopted  in  other  areas.  For 
example,  the  1-year  time  limit  is 
consistent  with  the  speculative 
accumulation  provision  and  the  closed- 
loop  tank  provision.  Under  these 
provisions,  persons  or  facilities  holding 
materials  have  1  year  to  accumulate 
them  before  they  are  potentially  subject 
to  regulation. 

Laboratories  or  testing  facilities  that 
do  not  return  the  unused  sample  or  the 
residues  to  the  generator  or  sample 
collector  within  the  specified  time  limits 
are  subject  to  appropriate  regulation. 
Facilities  must  determine  if  they  meet 
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the  SQG  requirements  of  §  261.5  or  the 
accumulation  requirements  of  i  262.34, 
and  they  may  need  to  obtain  a  storage 
permit  and  comply  with  its  conditions. 
Once  samples  and  residues  are  returned 
to  the  generator,  they  are  no  longer 
exempt  under  today's  rule.  Ultimately, 
the  unused  sample  and  residues  that  are 
still  hazardous  must  be  manifested  and 
disposed  of  in  a  RCRA-designated 
facility  by  the  laboratory  or  testing 
facility,  the  waste  generator,  or  sample 
collector. 

6.  Mobile  Treatment  Units 

Although  the  issue  of  mobile 
treatment  units  (MTUs)  was  not 
addressed  in  the  Notice  of  Data 
Availability  and  Request  for  Comment, 
concern  was  expressed  over  how  this 
exemption  applies  to  MTUs.  EPA  has 
determined  that  MTUs  conducting 
treatability  studies  may  qualify  for  this 
exemption.  However,  each  MTU  or 
group  of  MTUs  operating  at  the  same 
location  is  subject  to  the  treatment  rate, 
storage,  and  time  limitations  and  the 
notification,  recordkeeping,  and 
reporting  requirements  that  are 
applicable  to  stationary  laboratories  or 
testing  facilities  conducting  treatability 
studies.  That  is,  a  group  of  MTUs 
operating  at  one  location  will  be  treated 
as  one  MTU  facility  for  purposes  of 
S  261.4  (e)  and  (f).  Furthermore,  these 
requirements  apply  to  each  location 
where  an  MTU  will  conduct  treatability 
studies. 

D.  Reporting  and  Recordkeeping 
Requirements 

Although  the  Notice  of  Data 
Availability  did  not  specifically 
recommend  that  reporting  and 
recordkeeping  provisions  be  adopted, 
some  commenters  suggested  that  some 
form  of  reporting  and  recordkeeping 
should  be  required  in  the  treatability 
study  exemption.  They  argued  that 
without  some  form  of  reporting  or 
recordkeeping  requirements,  EPA  would 
not  have  a  means  of  determining  who  is 
violating  the  exemption  or  the  amount  of 
waste  subjected  to  treatability  studies. 

The  Agency  strongly  agrees  with  the 
commenters  and  believes  that  reporting 
and  recordkeeping  requirements  are 
necessary  to  facilitate  inspector  review 
and.  if  necessary,  to  assist  in 
enforcement  action.  In  fact,  40  CFR 
216.2(f)  already  requires  that  persons 
who  claim  that  their  waste  is 
conditionally  exempt  from  regulation 
must  provide  appropriate 
documentation  that  they  meet  the 
conditions  of  the  exemption.  Therefore, 
the  Agency  is  stipulating  specific 
reporting  and  recordkeeping 
requirements  that  will  document 


compliance  with  the  quantity  and  time 
limitations  set  forth  in  this  rulemaking. 
The  reporting  and  recordkeeping 
requirements  stipulated  below  are  the 
minimum  requirements  necessary  to 
ensure  compliance  with  the  limitations 
in  the  treatability  sample  exemption. 

1.  The  generator  of  the  sample  (who 
may  also  be  the  shipper  or  sample 
collector)  and  the  laboratory  or  testing 
facility  conducting  the  treatability  study 
must  keep  the  following  records  for  3 
years  after  the  completion  of  the  study: 

a.  A  copy  of  the  contract  (between  the 
generator  and  the  laboratory  or  testing 
faciUty)  to  conduct  the  treatability 
study; 

b.  Copies  of  all  shipping  documents. 
(If  the  waste  was  shipped  to  an  MTU, 
copies  of  the  shipping  papers  must  be 
kept  with  the  unit  for  inspector  review.) 

2.  Generators  and  sample  collectors 
must  also  maintain  records  indicating 
the  following:  (1)  The  amount  of  waste 
(per  waste  stream  and  treatment 
process)  shipped  under  the  exemption; 
(2)  to  whom  the  shipment  was  sent 
(name,  address,  and  EPA  identification 
number  of  the  laboratory  or  testing 
facility  conducting  the  study);  (3)  tiie 
date  shipment  was  made;  and  (4) 
whether  or  not  any  unused  sample  or 
any  residue  generated  from  the 
treatability  study  was  returned.  In 
addition,  beginning  in  1989,  generators 
must  report  this  information  in  their 
biennial  reports. 

3.  In  addition,  laboratories  or  testing 
facilities  conducting  or  intending  to 
conduct  treatability  studies  must 
accomplish  the  following: 

a.  Send  a  letter  to  the  EPA  Regional 
Administrator  or  the  authorized  State 
informing  the  Agency  that  the 
laboratory  or  testing  facility  intends  to 
conduct  small-scale  treatability  studies. 
This  letter  must  be  received  no  less  than 
45  days  before  the  facility  begins 
conducting  treatability  studies.  The 
letter  should  indicate  the  address  and 
EPA  identification  number  of  the 
laboratory  or  testing  facility  conducting 
studies  and  the  types  of  treatability 
studies  anticipated.  Owners  and 
operators  of  faciUties  that  do  not  have 
an  EPA  identification  number  must 
obtain  one  before  conducting  any  ■ 
treatability  studies  under  this 
exemption.  This  reporting  requirement 
and  the  requirement  to  obtain  an  EPA 
identification  niunber  apply  to  owners 
and  operators  of  MTUs  at  every 
treatability  study  location  (except  at 
CERCLA  sites  where,  under  CERCLA 
section  121(e)(1)  and  40  CFR  300.66(a)(3), 
RCRA  permits  are  not  required). 

b.  Maintain  appropriate  records  and 
documentation  for  a  period  of  3  years 


following  completion  of  each  treatability 
study  that  show  compliance  with  the 
appropriate  quantity  and  time 
limitations  addressed  in  the  final  rule. 
The  records  must  indicate  that  the 
laboratory  or  testing  facility  is  meeting 
the  requirements  for  shipment  limits, 
treatment  rate  limits,  and  storage  limits. 
Specific  minimum  information,  by 
treatability  study,  that  must  be 
maintained  include  the  following: 

•  The  name,  address,  and  EPA 
identification  number  of  the  generator  or 
sample  collector  of  the  waste  samples: 

•  The  date  the  shipment  was 
received; 

•  The  quantity  of  waste  accepted; 

•  The  quantity  of  "as  received"  waste 
in  storage  each  day; 

•  The  date  the  treatment  study  was 
initiated  and  the  amount  of  "as 
received"  waste  introduced  to  treatment 
each  day; 

•  The  date  the  treatability  study  was 
concluded;  and 

•  The  date  the  unused  sample  and 
residue  were  returned  to  the  generator 
or,  if  sent  to  a  designated  faciUty,  the 
name  of  the-facility  and  its  EPA 
identification  number.  As  noted  above, 
the  laboratory  or  testing  faciUty  must 
keep  copies  of  all  shipping  documents 
associated  with  transport  of  the  waste 
to  and  from  the  facility. 

c.  By  March  15  of  each  year,  submit  a 
report  to  the  authorized  State  or 
Regional  Administrator  that  includes  an 
estimate  of  the  number  of  studies  and 
the  amount  of  waste  expected  to  be 
used  in  treatabiUty  studies  during  the 
ciurent  year  and  the  following 
information  for  the  previous  calendar 
year 

•  The  name,  address,  and  EPA 
identification  number  of  the  generator  or 
sample  collector  of  each  waste  sample; 

•  The  date  the  shipment  was 
received; 

•  The  quantity  of  waste  accepted; 

•  The  total  quantity  of  "as  received" 
waste  in  storage  each  day, 

•  The  date  tfie  treatment  study  was 
initiated  and  the  amoant  of  "as 
received"  waste  introduced  to  treatment 
each  day; 

•  The  date  the  treatability  study  was 
concluded;  and 

•  The  date  any  tmused  sample  and 
residues  generated  from  the  treatability 
study  were  returned  to  the  generator  or 
sample  collector  or,  if  sent  to  a 
designated  facility,  the  name  of  the 
facility  and  the  EPA  identification 
number. 

d.  Notify  the  Regional  Administrator 
or  authorized  State  by  letter  when  and  if 
the  laboratory  or  testing  facility  is  no 
longer  planning  to  conduct  any 
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treatability  studies  at  the  site.  (For 
example,  when  an  MTU  completes  a 
treatability  study  at  a  site,  the  ownefs  or 
operators  must  submit  the  reqtiired 
notice  that  they  wfill  no  longer  be 
conducting  treatability  studies  at  that 
site.) 

E  EPA  IdentificatTon  Namben — 
Applicability  of  (XHA  Training 
Requirements 

Some  commenters  suggested  that  any 
laboratory  or  testing  facility  conducting 
treatability  studies  should  be  required  to 
have  an  EPA  identification  number. 
These  commenters  argued  that  such  a 
restriction  would  ensure  that  the  facility 
is  in  compliance  with  the  requirements 
to  have  a  facility  contingency  plan,  has 
established  emergency  procedures,  and 
is  in  compliance  with  OSHA's 
hazardous  waste  workers'  training  and 
medical  monitoring  requirements.  (See 
29  CFR  1910.120,  51  FR  45654,  December 
19. 1986.) 

The  Agency  partially  agrees  and  is 
requiring  any  laboratory  or  testing 
facility  conducting  treatability  studies  to 
notify  the  Agency  and  obtain  an  EPA 
identification  number  if  the  facility  does 
not  already  have  one.  However,  as 
already  explained,  the  Agency  believes 
laboratories  or  testing  facilities 
conducting  treatability  studies  within 
the  limits  specified  present  a  de  minimis 
risk.  For  example,  the  OSHA  hazardous 
waste  operators  and  emergency 
response  requirements  (29  CFR  1910.120) 
are  applicable  except  for  SQGs  and 
facilities  complying  with  the 
accumulation  time  requirements  of  40 
CFR  262.34.  Other  OSHA  requirements, 
such  as  the  OSHA  laboratory  standards 
and  general  duty  clause  (29  USC 
654(a)(1)),  may  apply  depending  on  the 
type  of  laboratory  or  testing  facility  and 
the  nature  of  its  activities.  Thus,  EPA 
believes  requirements  such  as 
contingency  plans  and  emergency 
procedures  are  not  necessary  for  the 
protection  of  human  health  and  the 
environment. 

F.  Incentives  for  Safe  Transport 

In  the  Notice  of  Data  Availability,  the 
Agency  specifically  requested  comment 
on  whether  the  incentives  for  safe 
transport  and  storage  of  waste 
characterization  samples  would  also 
apply  to  treatability  samples.  Most 
commenters  agreed  that  suitable 
incentives  exist  to  ensure  proper 
handling  and  shipping  of  treatability 
study  samples. 

The  Agency  generally  agrees,  bi 
particular,  a  principal  purpose  of  the 
generator  and  transporter  requirements 
is  to  assure  that  shipments  of  hazardous 
wastes  are  safely  delivered  to  an 


appropriate  destination  (Ae.,  a  permitted 
or  interim  status  hazardous  waste 
management  facility).  This  is 
accompUsfaed  through  the  requirements 
for  manifesting,  recordkeeping, 
padcaging.  and  labeling  of  hazardous 
waste.  The  principal  purpose  of  the 
manifest  system  is  to  ensure  "cradle  to 
grave"  accountability  for  shipments  of 
hazardous  waste  from  the  generator  to  a 
TSDF. 

In  the  case  of  treatability  study 
samples.  EPA  wants  to  ensure  that  the 
samples  are  debvered  to  the  facility 
conducting  the  treatability  study,  ud 
that  both  the  unused  sample  and  all 
residues  generated  in  the  treatability 
study  are  sent  back  to  the  generator  or 
sample  collector  or.  alternatively, 
shipped  to  a  designated  facility  if  the 
waste  remains  hazardous. 

The  Agency  believes  that  sufficient 
incentives  and  requirements  are  in  place 
to  provide  for  the  safe  shipment  of 
samples  to  and  firom  laboratories  and 
testing  facilities  conducting  treatability 
studies,  bi  particular,  they  include: 

1.  Maintenance  of  corporate 
reputation  and  pubUc  confidence; 

2.  The  high  cost  of  these  studies 
coupled  with  the  generator's  or  sample 
collector's  need  for  properiy 
documented  results; 

3.  The  need  for  the  generator  or 
sample  collector  to  verify  results  of  a 
treatabiUfy  study;  and 

4.  Requirements  in  today's  rule  for 
either  returning  the  unused  samples  and 
residues  to  the  generator  or  sample 
collector,  or  for  manifesting  and 
shipping  these  materials  to  a  TSDF  for 
ultimate  disposal. 

The  Agency  believes  that  the  above 
incentives  and  requirements  will  guard 
against  any  facility  not  complying  with 
the  limitations  or  conducting  bogus 
treatabilify  studies.  Furthermore.  DOT 
or  other  regulations  and  guidelines 
control  the  transportation  of  sudi 
samples  even  in  the  absence  of  EPA 
regulation.  The  requirements  to  comply 
with  DOT  shipping  regulations  regarding 
packaging  and  labelii^  will  be 
substantiaUy  the  same  as  present 
requirements  for  shipping  hazardous 
waste.  Additionalfy,  the  USPS  has 
stringent  guidelines  governing  the 
shipment  of  hazardous  ntaterials, 
including  samples.  (See  the  TJomestic 
Mail  Manual"  Part  124  and  Publication 
52,  "Acceptance  of  Hazardous  or 
Perishable  Articles.")  For  the  above 
reasons,  the  Agtmry  believes  that  the 
transport  of  small  quantities  of 
hazardous  waste  poses  de  minimis  risk 
during  shipment  to  a  laboratory  or 
testing  facibfy  or  when  being  returned  to 
the  generator  or  sample  collector. 


m.  Today's  Amendment 

The  Agency  believes  that  the  full 
complement  of  the  hazardous  waste 
regulations  found  in  40  CFR,  Parts  260 
through  268  and  27a  when  applied  to 
waste  samples  used  in  small-scale 
treatabilify  studies,  are  more 
comprehensive  than  necessary  to 
adequately  protect  human  health  and 
the  environment.  In  addition,  the 
Agency  believes  that  it  needs  to 
promote  research  and  the  developnaent 
of  innovative  technologies  to  manage 
hazardous  wastes.  Therefore.  EPA  is 
amending  the  regulations  to 
conditionally  exempt  waste  samples 
processed  in  small-scale  treatabilify 
stiulies  from  the  hazardous  waste 
regulations  under  certain  conditions. 

In  particular,  EPA  is  today  adding 
new  paragraphs  (e)  and  (f)  to  40  CFR 
261.4  which  accomplish  die  following: 
First,  persons  who  generate  samples  are 
exempted  tmm  the  generator  and 
transporter  requirements  when  samples 
are  shipped  by  the  generator,  or  any 
other  person  who  collects  the  sample 
(the  "sample  collector"),  to  a  laboratory 
or  testing  facilify  for  the  purpose  of 
conducting  a  treatability  analysis,  or 
when  shipped  from  the  facilify  back  to 
the  sample  collector,  provided  that 
certain  packaging  and  labeling 
requirements  are  met.  Second,  any 
laboratory  or  testing  facilify  that 
conducts  treatability  studies  may  store 
these  waste  samples  and  residues 
generated  fit>m  the  treatabilify  study 
within  the  quantity  and  time  limits 
specified  and  not  be  sub)ect  to  the 
requiremenU  of  40  CFR.  Parts  264,  265, 
and  270.  Third,  the  actual  testing  of  the 
samples  does  not  require  a  permit, 
provided  the  lalxHetory  or  testing 
facilify  complies  «vith  the  limitations 
specified  in  today's  rule. 

Laboratories  and  testing  facilities  that 
conduct  treatabilify  studies  must  also 
keep  records  and  documents  regarding 
each  treatabilify  study  as  enumerated  in 
IIJ}.3.e.  above.  Additionally,  today's 
rule  requires  fadUties  conducting 
treatabilify  studies  to  submit  an  annual 
report  to  dte  authorized  State  or 
Administrator  of  the  EPA  Region  in 
which  the  laboratory  or  testing  fadlify  is 
located.  The  required  annual  report 
must  be  a  distinct  document  prepared 
by  the  owner  and/or  operator  of  the 
laboratory  or  testing  fadlity  indicating 
the  previous  calendar  year's  activities 
regarding  treatability  studies.  The  report 
must  be  submitted  by  March  15  of  each 
year  and  must  identify  the  laboratory  or 
testing  fadlify  by  name.  EPA 
identification  number,  and  the  location 
(site  address)  at  which  the  treatabilify 


studies  were  conducted.  Paragraph 
II.D.3.C.  above  lists  specific  information 
required  in  the  report  The  obligation  to 
submit  annual  reports  continues  imtil 
the  laboratory  or  testing  facilify 
discontinues  treatability  studies,  returns 
all  unused  "as  received"  samples  and 
any  residues  generated  in  the 
treatabilify  studies  back  to  the  generator 
or  sample  collector,  and  notifies  the 
Regional  Administrator  or  State  Director 
that  the  laboratory  or  testing  facilify  no 
longer  plans  to  conduct  any  treatability 
studies  at  the  site. 

Paragroph  (e).  Treatability  Study 
Samples,  provides  an  exemption  for 
generators  of  samples  of  hazardous 
waste  to  be  evaluated  in  treatability 
studies,  while  they  are  being  prepared 
for  transport  or  being  transported, 
provided  that  these  samples  and  their 
residues  are  returned  to  the  generator 
within  specified  time  limits.  The 
exemption  limits  the  sample  collector  or 
generator  from  shipping  more  than  1000 
kg  per  non-acute  hazardous  waste 
stream  per  treatment  process  (or  250  kg 
of  soils,  water,  or  debris  contaminated 
with  acute  hazardous  waste,  or  1  kg  of 
acute  hazardous  waste).  Shipments  must 
comply  with  the  applicable  DOT,  USPS, 
or  other  applicable  regulations  for 
shipping  hazardous  materials. 

The  generator  or  sample  coUedor 
must  also  maintain  records  indicating 
the  amount  of  waste  shipped  under  the 
exemption,  the  name  and  address  of  the 
laboratory  or  testing  fadlify,  the  fadlify 
EPA  identification  number,  type  of 
study,  and  the  expected  duration  of  the 
study.  Beginning  in  1989,  the  generator 
or  sample  collector  must  also  include 
the  above  information  in  its  biennial 
report 

Paragraph  (f).  Samples  Undergoing 
Treatabilify  Studies  at  Laboratories  or 
Testing  Facilities,  describes  the 
limitations  that  apply  to  a  faciUfy 
conducting  treatabilify  studies  under 
this  exemption.  The  fadlify  may  subfect 
no  more  than  250  kg  of  "as  received" 
waste  to  treatability  studies  in  any  one 
day.  The  facilify  may  store  a  maximum 
of  1000  kg  of  "as  received"  waste,  of 
which  500  kg  can  be  soils,  water,  or 
debris  contaminated  with  acute 
hazardous  waste  or  1  kg  of  acute 
hazardous  waste.  The  facilify  must  also 
return  any  unused  sample  and  residues 
to  the  generator  witlUn  90  dajrs  after 
completion  of  the  study  or  within  1  year 
after  initial  shipment  (whichever  is 
earlier),  or  otherwise  manage  die  sample 
and  residue  as  a  RCRA  h^»rdous 
waste,  if  thecesMee  is  still  hazardous. 

The  fadlify  must  meet  certain 
specified  reporting  requirements.  The 
facilify  must  provide  notification  (by 
letter)  to  the  Regional  Administrator  or 


authorized  State  indicating  that  the 
faciUty  intends  to  condud  treatabilify 
studies  under  the  exemption.  It  must 
obtain  an  EPA  identification  number  if  it 
does  not  have  one.  Hie  facilify  must 
also  maintain  records  documenting 
compliance  with  the  spedfied  time  and 
quantify  limits  for  treatment  and  storage 
and  must  keep  records  of  all  shipping 
documents  for  3  years  bota  the 
completion  of  the  treatability  study. 
The  owner  or  operator  of  a  facilify 
conducting  treatabilify  studies  must  also 
submit  a  report  to  the  Regional 
Administrator  or  authorized  State 
indicating  the  type  and  nundier  of 
treatabilify  studies  conducted  Aeteg  the 
previous  calendar  year,  for  whom  each 
study  was  conducted,  the  quantify  of 
hazardous  waste  utilized  in  each 
treatability  study,  when  each  study  was 
conducted,  and  the  final  disposition  of 
residue  and  any  unused  sample.  The 
report  must  include  an  estimate  of  the 
number  of  treatabilify  studies  to  be 
conducted  and  the  quantify  of 
hazardous  waste  expected  to  be  used  in 
treatabilify  studies  during  the  coming 
year.  The  fadlify  must  also  notify  the 
Regional  Administrator  or  authorized 
State  by  letter  when  and  if  the  facilify  is 
no  longer  planning  to  conduct  any 
treatability  studies  at  the  site. 

IV.  State  Audiorify 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR. 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization.  EPA  retains 
enforcement  authorify  under  sections 
3008,  7003,  and  3013  of  RCRA.  although 
authorized  States  have  primary 
enforcement  responsibilify. 

Prior  to  tlie  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  State  that  the  State  was 
authorized  to  permit  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enaded.  the  State  was 
obliged  to  enad  equivalent  audiarify 
widiin  specified  time  frames.  New 
Federal  requirements  did  not  take  efied 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  State  law. 

In  contrast  under  section  3006(g)  of 
RCRA.  42  U.S.a  6926(g),  new 


requirements  and  prohibitions  imposed 
by  die  HSWA  take  effed  in  audiorized 
States  at  the  same  time  that  tliey  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  implement  those 
requirements  and  prohibitions  in  an 
authorized  State,  induding  the  issuance 
of  permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization.  HSWA  applies  in 
authorized  States  in  the  interim.  - 

B.  Effect  of  State  Authorizations 

Today's  announcement  promulgates 
regulations  that  are  not  effective  under 
HSWA  in  authorized  States,  since  this 
rulemaking  does  not  impose 
requirements  or  prohibitions  contained 
in  HSWA.  Thus,  the  regulations  will  be 
applicable  only  in  those  States  that  do 
not  have  final  authorization.  In  an 
authorized  State,  the  regulations  will  not 
be  applicable  until  the  State  revises  its 
program  to  adopt  equivalent  regulations 
under  State  law. 

40  C7R  271.21(eM2)  requires  Utat 
States  having  final  authorization  must 
modify  their  programs  to  indude 
equivalent  r^ulations  within  a  year  of 
promulgation  of  these  regulations  if  only 
regulatory  changes  are  necessary,  or 
within  2  years  of  promulgation  if 
statutory  changes  are  necessary.  Hiese 
deadlines  can  be  extended  in 
exceptional  cases  (40  CFR  271.21(e)(3)). 
Once  EPA  approves  the  modification, 
the  State  requirements  become  Subtide 
C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have  regulations 
simiUar  to  those  in  today's  rule.  These 
State  regulations  have  not  been 
compared  with  the  Federal  regulations 
being  promulgated  today  to  determine 
whether  they  meet  the  tests  for 
authorizatiorL  Thus,  s  State  is  not 
authorized  to  implement  these 
regulations  in  lieu  of  EPA  until  die  State 
program  modification  is  submitted  to 
EPA  and  approved.  Of  course.  States 
with  existing  regulatioiu  may  continue 
to  administer  and  enforce  their 
regulations  as  a  matter  of  State  law. 

Authorized  States  are  onfy  required  to 
modify  dieir  programs  wdien  EPA 
promulgates  Federal  regulations  that  are 
more  stringent  or  broader  in  scope  than 
the  authorized  State  regulations.  For 
those  changes  that  are  less  stringent  or 
reduce  die  scope  of  the  Federal  program. 
States  are  not  required  to  modify  their 
programs.  This  is  a  result  oi  section  3000 
of  RCRA.  which  allows  States  to  impose 
more  stringent  or  broader  regulations 
than  the  Federal  program.  The 
regulations  promulgated  today  at 
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S  i  281.4  (e)  and  (f)  are  considered  to  be 
less  stringent  than  or  reduce  the  scope 
of  the  existing  Federal  regulations 
because  today's  rule  exempts  certain 
activities  now  within  the  purview  of 
RCRA.  Therefore,  authorized  States  are 
not  required  to  modify  their  programs  to 
adopt  regulations  consistent  with  and 
equivalent  to  this  rulemaking. 

Even  though  States  are  not  required  to 
adopt  today's  rulemaking,  EPA  strongly 
encourages  States  to  do  so  as  quickly  as 
possible.  As  already  explained  in  this 
preamble,  today's  rule  is  needed  to 
facilitate  evaluating  remediation 
alternatives  for  CERCLA  clean-ups  and 
the  RCRA  Corrective  Action  Program, 
and  to  speed  research  and  development 
for  treatment  alternatives  to  land 
disposal  and  waste  minimization, 
recycling,  and  reuse.  States  are, 
therefore,  urged  to  consider  the  adoption 
of  today's  rule;  EPA  will  expedite 
review  of  authorized  State  program 
revision  applications. 

States  are  also  encouraged  to  use 
existing  authorities  to  provide  for 
comparable  treatability  exemptions 
prior  to  adopting  and  receiving 
authorization  for  today's  rule.  Some 
States  may  have  authority  comparable 
to  RCRA  Section  7003.  which  allows 
EPA  to  order  response  action  in  the  case 
of  imminent  and  substantial 
endangerment  to  health  or  the 
environment  "notwithstanding  any  other 
provision  of  this  Act."  An  authorized 
State  may  use  comparable  section  7003- 
type  authority  to  authorize  treatability 
studies  and  may  waive  the  generator, 
transporter,  notification,  and  permit 
requirements  consistent  with  today's 
rulemaking. 

In  addition  to.  or  in  lieu  of.  a  section 
7003-type  authority,  a  State  may  have 
general  waiver,  permit  waiver,  or 
emergency  permit  authority.  Consistent 
with  this  rule,  states  are  encouraged  to 
use  any  such  authority  to  grant 
treatability  exemptions  in  a  manner 
consistent  with  today's  rule. 

V.  Effective  Date 

Section  3010(b)  of  RCRA  provides  that 
EPA's  hazardous  waste  regulations  and 
revisions  to  those  regulations  take  effect 
6  months  after  promulgation.  The 
purpose  of  this  requirement  is  to  allow 
facilities  that  handle  hazardous  wastes 
sufficient  lead  time  to  prepare  for  and  to 
comply  with  major  new  regulatory 
requirements.  Given  the  potential  of  this 
rule  to  increase  the  timeliness  of 
CERCLA  remedial  clean-up  activities, 
RCRA  corrective  actions,  and 
compliance  with  the  land  disposal 
restrictions,  the  Agency  believes  that  an 
effective  date  of  6  months  after 
promulgation  would  unnecessarily 


disrupt  implementation  of  the 
regulations  and  would  not  be  in  the 
public  interest.  Since  this  amendment 
reduces,  rather  than  increases,  the 
existing  requirements  for  facilities  that 
handle  waste  samples,  there  is  no  basis 
for  allowing  a  lengthy  time  period  to 
prepare  for  compliance.  The  same 
reasons  provide  good  cause  to  make  this 
rule  effective  immediately  upon 
publication  notwithstcmding  section  4(d) 
of  the  Administrative  Procedure  Act.  5 
U.S.C.  553(d).  Therefore,  this 
amendment  takes  effect  immediately 
upon  publication  in  the  Federal  Register. 

The  application  of  this  final  rule  is 
prospective  only.  Any  treatability 
studies  covered  by  this  final  rule  that 
were  conducted  before  the  effective 
date  of  this  regulation  are  subject  to  the 
Subtitle  C  hazardous  waste  regulations, 
including  permitting  requirements. 

VI.  Regulatory  Analyses 

A.  Executive  Order  No.  12291 

Under  Executive  Order  No.  12291. 
EPA  must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  final  regulation  is  not 
major  because  it  will  not  result  in  an 
effect  on  the  economy  of  $100  million  or 
more,  and  it  will  not  increase  costs  or 
prices  to  industry.  Rather,  this  regulation 
will  reduce  the  overall  costs  and 
economic  impact  of  EPA's  hazardous 
waste  management  regulations  by 
eliminating  permitting  requirements  for 
laboratories  and  testing  facilities 
intending  to  conduct  treatability  studies. 
The  Agency  estimates  that  perhaps  400 
facilities  and  laboratories  nationwide 
will  be  affected  by  promulgation  of  this 
rule.  Facilities  and  laboratories  will  be 
spared  the  time  (as  much  as  2  years)  and 
the  costs  (estimated  to  be  between 
$100,000  and  $20aO0O)  otherwise 
necessary  to  obtain  a  RCRA  permit.  In 
addition,  there  will  be  no  adverse  effect 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  the  non-U.S.-based 
enterprises  in  domestic  or  export 
markets.  Because  this  amendment  is  not 
a  major  regulation,  no  Regulatory 
Impact  Analysis  has  been  conducted. 

'This  amendment  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  No.  12291. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  001  et  seq.,  whenever  an 
Agency  is  required  to  publish  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 


describes  the  impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
noted  previously  in  this  preamble,  the 
universe  of  facilities  affected  is 
estimated  to  total  about  400;  of  these, 
perhaps  200  are  small  business  entities. 
By  eliminating  time-consuming  and 
costly  permitting  requirements,  the 
Agency  anticipates  that  promulgation  of 
this  rule  will  have  a  positive  effect  on 
small  entities. 

This  amendment  will  have  no  adverse 
economic  impact  on  small  entities.  In 
fact  it  shotUd  reduce  the  burden 
imposed  on  small  entities  that  conduct 
treatabilify  studies  and  comply  with  the 
provisions  of  this  rulemaking. 
Accordingly,  I  hereby  certify  that  this 
final  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation  therefore  does  not 
require  a  regulatory  flexibility  analysis. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwori(  Reduction  Act  of  1960, 44 
U.S.C.  3501  eL  seq.,  and  have  been 
assigned  the  OMB  control  number  2050- 
0088  (Treatabilify  Studies  Notification 
and  Recordkeeping). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  90  to  250  hours  per  response, 
with  an  average  of  155  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401  M  Stieet,  SW.,  Washington, 
£)C  20460:  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Vn.  Supporting  Documentation 

A  background  document  in  which 
EPA  responds  to  any  comments  not 
addressed  in  this  preamble,  entitied 
"Summary  and  EPA  Responses  to  Public 
Comments  on  the  September  18, 1987 
Notice  of  Data  Availabilify  and  Request 
for  Comment,  and  the  September  25. 
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1981  Interim  Final  Rule,"  dated  June 
1988,  is  available  in  tiie  RCRA  docket  at 
EPA  (LG-100),  401  M  St.,  SW., 
Washington.  DC  20460.  The  docket 
number  for  this  rulemaking  is  F-e8- 
TSSE-FFFFFF.  The  docket  is  open  from 
9  a.m.  to  4  p.m.,  Monday  tiirough  Friday, 
excluding  Federal  holidays.  The  pubUc 
must  make  an  appointment  to  review 
docket  materials  by  calling  (202)  475- 
9327.  Copies  cost  $0.15  per  page. 

Vni.ListofSubjecto 

40CFRPart260 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  waste. 

40  cm  Part  261 

Hazardous  waste.  Recycling. 

Date:  July  11, 1988. 
Lse  M.  Thomas, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  260-HAZAROOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  Authorify  Citation  for  Part  260 
continues  to  read  as  follows: 

Autbority:  42  U.S.C.  6905.  6812(a).  6821 
through  6827.  6930.  6834.  6835,  6937,  6838.  6839 
and  6874. 

2.  Section  260.10  is  amended  by 
adding  the  following  definition  in 
alphabetical  order 

§260.10    DeflnMons. 

•        •        *        •        * 

'Treatabilify  Study"  means  a  study  in 
which  a  hazaidous  waste  is  subjected  to 
a  treatment  process  to  determine:  (1) 
Whether  the  waste  is  amenable  to  the 
treatment  process,  (2)  what  pretreatment 
(if  any)  is  required,  (3)  the  optimal 
process  conditions  needed  to  achieve 
the  desired  treatment  (4)  the  efficiency 
of  a  treatment  process  for  a  specific 
waste  or  wastes,  or  (5)  the 
characteristics  and  volumes  of  residuals 
from  a  particular  treatment  process. 
Also  included  in  this  definition  for  the 
purpose  of  the  S  261.4  (e)  and  (f) 
exemptions  are  liner  co^^>atibilify. 
corrosion,  and  other  material 
compatibilify  studies  and  toxicological 
and  health  effects  studies.  A 
"treatability  study"  is  not  a  means  to 
commercially  treat  or  dispose  of 
hazardous  waste. 


PART  261— IDENTIHCATION  AND 
USTING  OF  HAZARDOUS  WASTE 

3.  The  Authorify  Citation  for  Part  261 
is  revised  to  read  as  follows: 


Authority:  42  U.S.C.  6906. 6912(a).  6821. 
6822.  and  6838. 

4.  Section  281.4  is  amended  by  adding 
two  new  paragraphs  (e)  and  (f)  to  read 
as  follows: 

§  261^    Exchnions. 

***** 

(e)  Treatability  Study  Samples.  (1) 
Except  as  provided  in  paragraph  (e)(2) 
of  this  section,  persons  who  generate  or 
collect  samples  for  the  purpose  of 
conducting  treatabilify  studies  as 
defined  in  section  260.10,  are  not  subject 
to  any  requirement  of  Parts  261  through 
263  of  this  chapter  or  to  the  notification 
requirements  of  Section  3010  of  RCRA. 
nor  are  such  samples  included  in  the 
quantify  determinations  of  i  261.5  and 
S  262.34(d]  when: 

(i)  The  sample  is  being  collected  and 
prepared  for  transportation  by  the 
generator  or  sample  collector;  or 

(ii)  The  sample  is  being  acciunulated 
or  stored  by  the  generator  or  sample 
collector  prior  to  transportation  to  a 
laboratory  or  testing  facilify;  or 

(iii)  The  sample  is  being  transported 
to  the  laboratory  or  testing  faciUfy  for 
the  purpose  of  conducting  a  treatability 
study. 

(2)  The  exemption  in  paragraph  (e)(1) 
of  this  section  is  appUcable  to  samples 
of  hazardous  waste  being  collected  and 
shipped  for  the  purpose  of  conducting 
treatabilify  studies  provided  that: 

(i)  The  generator  or  sanqple  collector 
uses  (in  "treatabilify  studies")  no  more 
than  1000  kg  of  any  non-acute  hazardous 
waste.  1  kg  of  acute  hazardous  waste,  or 
250  kg  of  soils,  water,  or  debris 
contaminated  with  acute  hazardous 
waste  for  each  process  being  evaluated 
for  each  generated  waste  stream:  and 

(ii)  The  mass  of  each  sample  shipment 
does  not  exceed  1000  kg  of  non-acute 
hazardous  waste,  1  kg  of  acute 
hazardous  waste,  or  250  kg  of  soils, 
water,  or  debris  contaminated  with 
acute  hazardous  waste;  and 

(iii)  The  sample  must  be  packaged  so 
that  it  will  not  leak,  spill,  or  vaporize 
from  its  packaging  diuing  shipment  and 
the  requirements  of  paragraph  A  or  B  of 
this  subparagraph  are  met. 

(A)  The  transportation  of  each  sample 
shipment  complies  with  U.S.  Department 
of  Transportation  pOT),  U.S.  Postal 
Service  (USPS),  or  any  other  applicable 
shipping  requirements;  or 

(B)  If  the  DOT,  USPS,  or  other 
shipping  requirements  do  not  apply  to 
the  shipment  of  the  sample,  the 
following  information  must  accompany 
the  sample: 

{1)  The  name,  mailing  address,  and 
telephone  number  of  the  originator  of 
the  sample: 


[2)  The  name,  address,  and  telephone 
nimiber  of  the  facilify  that  will  perform 
the  treatabilify  study, 

(3)  The  quantify  of  the  sanqile: 
[4]  The  date  of  shipment  and 
(5)  A  description  of  the  sample. 

including  its  EPA  Hazardous  Waste 
Number. 

(iv)  The  sample  is  shipped  to  a 
laboratory  or  testing  facility  which  is 
exempt  under  (  261.4(f)  or  has  an 
appropriate  RCRA  permit  or  interim 
status. 

(v)  The  generator  or  sample  collector 
maintains  the  following  records  for  a 
period  ending  3  years  after  completion 
of  the  treatabilify  study: 

(A)  Copies  of  the  shipping  documents; 

(B)  A  copy  of  the  contract  with  the 
facility  conducting  the  treatabilify  study: 

(C)  Documentation  showing 

(7)  The  amount  of  waste  shipped 
imder  this  exemption; 

(2)  The  name,  address,  and  EPA 
identification  numbo'  of  the  laboratory 
or  testing  facilify  that  received  the 
waste; 

(J)  The  date  the  shipment  was  made: 
and 

[4]  Whether  or  not  unused  samples 
and  residues  were  returned  to  the 
generator. 

(vi)  The  generator  reports  the 
information  required  under  paragraph 
(e)(v)(C)  of  this  section  in  its  biennial 
report 

(3)  The  Regional  Administrator,  or 
State  Director  (if  located  in  an 
authorized  State),  may  grant  requests, 
on  a  case-by-case  basis,  for  quantify 
limits  in  excess  of  those  specified  in 
paragraph  (e)(2)(i)  of  this  section,  for  up 
to  an  additional  500  kg  of  non-acute 
hazardous  waste.  1  kg  of  acute 
hazardous  waste,  and  250  kg  of  soils, 
water,  or  debris  contaminated  with 
acute  hazardous  waste,  to  conduct 
further  tieatabilify  study  evaluation 
when:  There  has  been  an  equipment  or 
mechanical  failure  during  the  conduct  of 
a  treatability  study:  there  is  a  need  to 
verify  the  results  of  a  previously 
conducted  tieatabilify  study:  there  is  a 
need  to  study  and  analyze  alternative 
techniques  withm  a  previously 
evaluated  treatment  process;  or  there  is 
a  need  to  do  further  evaluation  of  an 
ongoing  treatabilify  study  to  determine 
final  specifications  for  treatment  The 
additional  quantities  allowed  are 
subject  to  all  the  provisions  in 
paragraphs  (e)(1)  and  (e)(2)(ii)(vi)  of  tills 
section.  The  generator  or  sample 
collector  must  apply  to  the  Regional 
Administrator  in  tiie  Region  where  the 
sample  is  collected  and  provide  in 
writing  the  following  information: 
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(i)  The  reason  why  the  generator  or 
sample  collector  requires  additional 
quantity  of  sample  for  the  treatability 
study  evaluation  and  the  additional 
quantity  needed; 

(ii)  Documentation  accounting  for  all 
samples  of  hazardous  waste  from  the 
waste  stream  which  have  been  sent  for 
or  undergone  treatability  studies 
including  the  data  each  previous  sample 
from  the  waste  stream  was  shipped,  the 
quantity  of  each  previous  shipment,  the 
laboratory  or  testing  facility  to  which  it 
was  shipped,  what  treatability  study 
processes  were  conducted  on  each 
sample  shipped,  and  the  available 
results  of  each  treatability  study; 

(iii)  A  description  of  the  technical 
modifications  or  change  in 
specifications  which  will  be  evaluated 
and  the  expected  results; 

(iv)  If  such  further  study  is  being 
required  due  to  equipment  or 
mechanical  failiu«,  the  applicant  must 
include  information  regarding  the  reason 
for  the  failure  or  breakdown  and  also 
include  what  procedures  or  equipment 
improvements  have  been  made  to 
protect  against  further  breakdowns;  and 

(v)  Such  other  information  that  the 
Regional  Administrator  considers 
necessary. 

(f)  Samples  Undergoing  Treatability 
Studies  at  Laboratories  and  Testing 
Facilities.  Samples  undergoing 
treatability  studies  and  the  laboratory  or 
testing  facility  conducting  such 
treatability  studies  (to  the  extent  such 
facilities  are  not  otherwise  subject  to 
RCRA  requirements)  are  not  subject  to 
any  requirement  of  this  Part  Part  124, 
Parts  262-266, 268.  and  270.  or  to  the 
notification  requirements  of  Section  3010 
of  RCRA  provided  that  the  conditions  of 
paragraphs  (f)  (1)  through  (11)  of  this 
section  are  met.  A  mobile  treatment  unit 
(MTU)  may  qualify  as  a  testing  facility 
subject  to  paragraphs  (f)  (1)  through  (11) 
of  this  section.  Where  a  group  of  MTUs 
are  located  at  the  same  site,  the 
limitations  specified  in  (f)  (1)  through 
(11)  of  this  section  apply  to  the  entire 
group  of  MTUs  collectively  as  if  the 
group  were  one  MTU. 

(1)  No  less  than  45  days  before 
conducting  treatability  studies,  the 
facility  notifies  the  Regional 
Administrator,  or  State  Director  (if 
located  in  an  authorized  State),  in 
writing  that  it  intends  to  conduct 


treatability  studies  under  this 
paragraph. 

(2)  The  laboratory  or  testing  facility 
conducting  the  treatabiUfy  study  has  an 
EPA  identification  number. 

(3)  No  more  than  a  total  of  250  kg  of 
"as  received"  hazardous  waste  is 
subjected  to  initiation  of  treatment  in  all 
treatability  studies  in  any  single  day. 
"As  received"  waste  refers  to  the  waste 
as  received  in  the  shipment  from  the 
generator  or  sample  collector. 

(4)  The  quantity  of  "as  received" 
hazardous  waste  stored  at  the  facility 
for  the  purpose  of  evaluation  in 
treatability  studies  does  not  exceed  1000 
kg,  the  total  of  which  can  include  500  kg 
of  soils,  water,  or  debris  contaminated 
with  acute  hazardous  waste  or  1  kg  of 
acute  hazardous  waste.  This  quantify 
limitation  does  not  include: 

(i)  Treatability  study  residues;  and 
(ii)  Treatment  materials  (including 

nonhazardous  solid  waste)  added  to  "as 

received"  hazardous  waste. 

(5)  No  more  than  90  days  have 
elapsed  since  the  treatability  study  for 
the  sample  was  completed,  or  no  more 
than  one  year  has  elapsed  since  the 
generator  or  sample  collector  shipped 
the  sample  to  the  laboratory  or  testing 
facility,  whichever  date  first  occurs. 

(6)  The  treatabilify  study  does  not    * 
involve  the  placement  of  hazardous 
waste  on  the  land  or  open  burning  of 
hazardous  waste. 

(7)  The  facilify  maintains  records  for  3 
years  following  completion  of  each 
study  that  show  compliance  with  the 
treatment  rate  limits  and  the  storage 
time  and  quantify  limits.  The  following 
specific  injfonnation  must  be  included 
for  each  treatability  study  conducted: 

(i)  The  name,  address,  and  EPA 
identification  number  of  the  generator  or 
sample  collector  of  each  waste  sample; 

(ii)  The  date  the  shipment  was 
received; 

(iii)  The  quantify  of  waste  accepted: 

(iv)  The  quantity  of  "as  received" 
waste  in  storage  each  day; 

(v)  The  date  the  treatment  study  was 
initiated  and  the  amount  of  "as 
received"  waste  introduced  to  treatment 
each  day; 

(vi)  The  date  the  treatabilify  study 
was  concluded; 

(vii)  The  date  any  unused  sample  or 
residues  generated  from  the  treatability 
study  were  returned  to  the  generator  or 


sample  collector  or,  if  sent  to  a 
designated  facility,  the  name  of  the 
facility  and  the  EPA  identification 
number. 

(8)  The  facility  keeps,  on-site,  a  copy 
of  the  treatability  study  contract  and  all 
shipping  papers  associated  with  the 
transport  of  treatabilify  study  samples 
to  and  from  the  facility  for  a  period 
ending  3  years  from  the  completion  date 
of  each  treatabilify  study. 

(9)  The  facility  prepares  and  submits  a 
report  to  the  Regional  Administrator,  or 
State  Director  (if  located  in  an 
authorized  State),  by  March  15  of  each 
year  that  estimates  the  number  of 
studies  and  the  amount  of  waste 
expected  to  be  used  in  treatabiUfy 
studies  during  the  current  year,  and 
includes  the  following  information  for 
the  previous  calendar  yean 

(i)  The  name,  address,  and  EPA 
identification  number  of  the  facility 
conducting  the  treatabilify  studies; 

(ii)  The  types  (by  process)  of 
treatabilify  studies  conducted; 

(iii)  The  names  and  addresses  of 
persons  for  whom  studies  have  been 
conducted  (including  their  EPA 
identification  numbers); 

(iv)  The  total  quantify  of  waste  in 
storage  each  day; 

(v)  The  quantify  and  types  of  waste 
subjected  to  treatability  studies; 

(vi)  When  each  treatabilify  study  was 
conducted; 

(vii)  The  final  disposition  of  residues 
and  unused  sample  from  each 
treatabihty  study. 

(10)  The  facilify  determines  whether 
any  unused  sample  or  residues 
generated  by  the  treatability  study  are 
hazardous  waste  under  S  261.3  and,  if 
so,  are  subject  to  Parts  261  through  268, 
and  Part  270  of  this  Chapter,  imless  the 
residues  and  unused  samples  are 
returned  to  the  sample  originator  under 
the  S  261.4(e)  exemption. 

(11)  The  facilify  notifies  the  Regional 
Administrator,  or  State  Director  (if 
located  in  an  authorized  State),  by  letter 
when  the  facilify  is  no  longer  planning 
to  conduct  any  treatability  studies  at  the 
site. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2050-0088] 
(FR  Doc  88-16188  Filed  7-18-88:  8:45  am| 
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Part  V 


Department  of  Labor 

Wage  and  Hour  Division,  Employment 
Standards  Administration 


29  CFR  Part  502 

Reporting  and  Employment  Requirements 
for  Employers  of  Certain  Workers 
Employed  in  Seasonal  Agricultural 
Services;  Proposed  Rule 


UMI 
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DEPARTMENT  OF  LABOR 

Employment  Standard* 
AdmMatration,  Wag*  and  Hour 
DIviaion 

29  CFR  Part  502 

Raporting  *nd  Employment 
R*qulr*m*nt*  for  Employor*  of 
Cortaki  Worfcar*  Employed  In  Seasonal 
Agricultural  Servlcea 

agency:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Labor. 

action:  Proposed  rule. 

summary:  The  Employment  Standards 
Administration  (ESA)  of  the  U.S. 
Department  of  Labor  (DOL)  is 
promulgating  proposed  regulations 
regarding  the  reporting  and  employment 
requirements  for  any  employer  who 
employs  certain  resident  aliens  in 
seasonal  agricultural  services.  These 
reporting  requirements  apply  to  workers 
employed  from  October  1. 1988,  to 
September  30, 1992,  and  were  developed 
with  the  Department  of  Agriculture  after 
consultation  with  the  Department  of 
Justice  and  the  Bureau  of  the  Census 

Section  210A  of  the  Immigration  and 
Nationality  Act  (INA]  as  amended  by 
the  Immigration  Reform  and  Control  Act 
(IRCA)  requires  any  employer  to  report 
information  about  the  quantity  of  work 
performed  by  a  special  agricultural 
worker  employed  in  seasonal 
agricultural  services.  This  information  is 
submitted  in  certificate  form  to  the 
Federal  Government  and  to  any 
individual  replenishment  agricultural 
worker.  In  part  on  the  basis  of  this 
information  furnished  to  the  Federal 
Government,  the  Secretaries  of  Labor 
and  Agriculture  will  determine  the 
number,  if  any,  of  additional 
replenishment  agricultural  workers  to  be 
admitted  into  the  United  States. 

These  regulations  specify  the 
employer  reporting  requirements  and 
provisions  concerning  the  terms  of 
employment  respecting  replenishment 
agricultural  workers  as  prescribed  by 
section  210A  of  INA. 

DATE:  Comments  must  be  submitted  on 
or  before  August  15, 1988.  Early 
submission  of  comments  is  requested  to 
facilitate  publication  of  a  final  rule  prior 
to  the  effective  date  of  these  statutory 
provisions. 

ADDRESS:  Submit  comments  to  Paula  V. 
Smith,  Administrator,  Wage  and  Hour 
Division,  U.S.  Department  of  Labor, 
Room  S-3S02.  200  Constitution  Avenue. 
NW.,  Washington,  DC  20210. 


FOR  FURTHER  INFORMATION  CONTACT: 
Paula  V.  Smith.  Administrator.  (202) 
523-8306. 

SUPPLEMENTARY  information: 

Paperwock  Reduction  Act 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  Vi  minutes  per  response  fpr 
the  report  to  the  Federal  Government  on 
Form  ESA-02.  one  minute  per  response 
for  the  report  to  replenishment 
agricultural  workers  (optional  Form 
WH-501R),  and  one  hour  per  year  for 
the  underlying  recordkeeping.  This 
burden  estimate  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  conunents  on  the 
ESA  92  and  optional  WH501R  and 
suggestions  for  reducing  this  burden,  to 
the  OfFice  of  Information  Management. 
Department  of  Labor,  Room  N-1301,  200 
Constitution  Ave.,  NW.,  Washington. 
DC  20210;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Background 

The  Immigration  and  Nationality  Act 
of  1952  (INA)  was  amended  by  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA)  to  (1)  control  illegal 
immigration  into  the  United  States  and 
(2)  make  limited  changes  in  the  system 
for  legal  immigration.  In  this  regard, 
section  210  of  the  INA  grants  temporary 
resident  alien  status  to  special 
agricultural  workers  (SAWs)  who  can 
demonstrate  that  they  performed 
seasonal  agricultural  services  for  at 
least  90  "man-days"  (referred  to  in  this 
document  as  "work-days"  and  meaning 
any  day  with  at  least  four  (4)  hours 
worked)  during  the  12-month  period 
ending  May  1, 1986. 

On  the  basis,  among  other  things,  of 
information  regarding  work-days  of 
employment  (during  each  Hscal  year 
(FY)  from  FY  1989  to  FY  1992)  submitted 
to  the  Federal  Government,  the 
Secretaries  of  Labor  and  Agriculture 
shall  determine  the  number,  if  any,  of 
additional  special  agricultural  wodcers. 
termed  replenishment  agricultural 
workers  (RAWs),  to  be  admitted  (during 
each  fiscal  year  from  FY  1990  to  FY 
1993)  temporary  resident  alien  status  to 
the  United  States  to  perform  seasonal 
agricultural  services.  Ilie  admittance  of 
replenishment  agricultural  workers  is  to 
meet  a  shortage  of  workers  employed  in 
seasonal  agricultural  services. 


To  make  this  determination,  section 
210A(b)(2)  of  the  INA  requires  an 
employer  of  SAWs  (including  RAWs) 
employed  in  seasonal  agricultural 
services  to  assemble  employment 
information  which  is  then  reported  to 
the  Federal  Government  for  the  period 
beginning  October  1. 1988.  through 
September  30. 1992,  and  to  any 
individual  replenishment  agricultural 
worker  for  the  period  beginning  October 
1. 1969,  through  September  30. 1992. 

Section  210A(f)(4)  of  the  INA  provides 
for  assessment  of  a  civil  money  penalty 
of  not  more  than  $1,000  for  each 
violation,  as  provided  under  section  503 
of  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
(MSPA).  for,  among  other  things,  failure 
to  provide,  or  failure  to  provide 
accurately,  the  information  as  required 
by  INA  section  210A(b)(2). 

Summary  of  Proposed  Rule 

This  proposed  rule  would  establish — 

(1)  Data  collection  procedures  to 
enable  the  Federal  Government  to  make 
determinations  about  the  annual  number 
of  replenishment  agricultural  workers  to 
be  admitted  in  the  United  States  and 
given  temporary  residency  status,  from 
October  1, 1989,  to  September  30, 1993. 
to  meet  a  shortage,  or  replenish,  the 
number  of  workers  employed  in 
seasonal  agricultural  services;  and 

(2)  A  method  whereby  a 
replenishment  agricultural  worker  can 
assemble  information  necessary  to 
establish  the  work  history  needed  to 
apply  and  qualify  for  permanent 
resident  status  after  three  years  (from 
being  admitted  for  temporary 
residency).  The  work  history  needed  is 
90  work-days  (any  day  with  at  least  four 
(4)  hours  worked)  a  year  for  three 
consecutive  years  employed  in  seasonal 
agricultural  services.  Accordingly,  an 
employer  who  hires  a  replenishment 
agricultural  worker  shall  report  the 
employment  information  specified  by 
this  rule  to  the  worker  each  pay  period 
when  seasonal  agricultural  services  are 
performed,  for  the  period  through 
September  30. 1992.  Although 
replenishment  agricultural  workers  will 
need  such  information  for  three  years  to 
retain  temporary  resident  alien  status 
and  to  avoid  deportation  (any  RAWs 
admitted  in  FY  1993  will  need  to 
demonstrate  a  work  history  in  seasonal 
agricultural  services  at  least  through  FY 
1985  to  apply  and  qualify  for  permanent 
residency)  and  will  need  such  data  for 
at  least  five  years  to  apply  for 
citizenship  the  statute  only  authorizes 
the  Department  of  Labor  to  require  such 
reporting  through  September  30, 1992. 


To  carry  out  the  statutory 
requirements,  employers  are  mandated 
to  1)  identify  each  reportable  worker 
employed  in  seasonal  agricultural 
services  subject  to  this  part  2)  report  to 
the  Federal  Government  the  number  of 
work-days  performed  by  any  such 
reportable  worker,  and  3)  report  the 
number  of  work-days  performed  to  each 
replenishment  agricultural  worker. 

Under  the  provisions  of  Section  274A 
of  the  INA,  and  employer  may  only  hire 
persons  who  are  eligible  to  work  in  the 
United  States.  With  respect  to  any 
person  hired  after  November  8, 1986, 
every  employer  must  verify  the 
employee's  identity  and  employment 
eligibility  and  complete  the  Immigration 
and  Naturalization  Service  (INS) 
Employment  Eligibility  Verification 
Form  1-9.  See  8  CFR  274a.2.  When 
completing  the  Form  1-9,  the  employer  is 
able  to  recognize  reportable  workers 
subject  to  the  provisions  of  this  part  by 
the  INS  Alien  Registration  Number 
provided  by  the  employee  on  the  INS 
Form  1-9. 

Any  prospective  employee  must 
provide  documentation  that  establishes 
both  identity  and  employment  eligibility 
within  three  business  days  of  hire. 
When  completing  the  top  portion  of  the 
1-9  Form,  a  prospective  employee  who  is 
not  a  United  States  citizen  also  provides 
an  INS  Alien  Registration  Number  in 
completing  the  employee's  part  (Part  1) 
of  the  1-9  form.  As  long  as  the 
documents  furnished  by  the  worker 
satisfy  the  requirements  of  the  INS 
regulations  as  set  forth  on  the  Form  1-9, 
an  employer  may  not  require  any 
additional  or  speciHc  documents  from 
the  employee  (see  8  CFR  274a.2(b)(v)). 

An  employer  therefore  is  unable  to 
determine  which  employees  are  special 
agricultural  workers  based  on  the 
document(8)  presented  to  estabUsh 
identity  and  employment  eligibility.  INS 
has,  or  will,  assign  INS  Alien 
Registration  Numbers  in  the  A  90000000 
series  to  all  workers  whose  status  has 
been  adjusted  under  the  provisions  of 
the  IRCA  amendments  to  the  INA. 
including  special  agricultural  workers 
(and  replenishment  agricultural 
workers).  Therefore  these  regulations 
define  a  reportable  woiker  as  any 
worker  employed  in  seasonal 
agricultural  services  whose  INS  Alien 
Registration  Number  is  within  the  A 
90000000  series. 

An  employer  must  report  to  the 
Federal  Government  as  prescribed 
herein  on  the  employment  of  any  and  all 
resident  aliens  identiHed  with  an  INS 
Alien  Registration  Number  in  the  A 
90000000  series  who  are  employed  in 
seasonal  agricultural  services  for  even 
one  work  day  (any  day  in  which  at  least 


four  hours  of  work  are  performed).  Such 
reports  must  be  submitted  each  quarter 
in  which  any  reportable  worker  is 
employed  in  seasonal  agricultural 
services  for  the  period  October  1. 1988, 
through  September  30, 1992.  Where 
employment  verification  has  been 
performed  by  a  State  Employment 
Service,  rather  than  the  employer,  these 
regulations  require  the  State 
Employment  Service  to  provide  the 
Alien  Registration  Number  on  its 
certiHcation  to  the  employer.  Therefore, 
in  all  cases  the  employer  can  identify 
the  reportable  worker  under  this  part 

As  set  forth  above,  the  INA  as 
amended  by  IRCA  requires  that 
employers  verify  the  identity  and 
employment  eligibility  of  all  employees 
hired  after  November  6, 1986.  However, 
the  Act  also  provides  that  no  penalties 
will  be  assessed  prior  to  December  1, 
1988,  against  employers  with  respect  to 
employees  in  seasonal  agricultural 
services.  A  statement  of  mutual 
understanding  between  representatives 
of  agricultural  growers  and  the  INS 
provides  that  the  INS  will  not  initiate 
enforcement  penalties  against 
agricultural  employers  for  failing  to 
fulfill  the  1-9  requirements  prior  to 
December  1. 1988.  and  INS  and  the 
representatives  of  the  growers  will 
encourage  the  growers  to  complete  the 
1-9  form  for  all  employees  hired  after 
November  6, 1986.  After  December  1. 
1988,  agricultural  employers  will  be 
liable  for  penalties  for  failing  to  conduct 
such  verification  and  to  complete  I-9's 
on  any  workers  then  in  their 
employment  for  whom  there  is  no 
completed  1-9. 

These  regulations  require  employers 
to  report  to  the  Federal  Government  on 
all  workers  employed  in  seasonal 
agricultural  services  after  October  1, 
1988,  who  are  identified  as  reportable 
woricers  through  the  1-9  process  (i.e.. 
who  have  Alien  Registration  Numbers  in 
the  A  90000000  series.  For  the  first 
quarter  of  reporting,  October  1,  through 
December  31, 1968.  an  employer  must 
therefore  report  the  niunber  of  workdays 
performed  in  seasonal  agricultural 
services  in  the  months  of  October  and 
November,  as  well  as  December,  with 
respect  to  all  employees  for  whom  I-O's 
are  completed,  whether  completed 
before  or  after  December  1, 1988,  and 
whether  the  workers  are  employed 
before  or  after  December  1, 1988. 

The  reports  furnished  to  the  Federal 
Government  under  these  regulations  are 
a  part  of  the  statutory  process  for 
determining  the  numerical  limit  on  the 
number  of  replenishment  agricultural 
workers  admitted  in  the  United  States 
annually.  After  the  reports  are  received 
by  the  Federal  Government  the  INS  will 


determine  which  of  the  resident  alien 
workers  in  the  A  90000000  series  on 
whom  reports  were  submitted  were 
admitted  under  the  special  agricultural 
worker  program.  The  Bureau  of  the 
Census  will  than  use  this  data  to 
determine  the  number  of  special 
agricultural  workers  employed  in 
seasonal  agricultural  services  (based  on 
work  performed  by  special  agricultural 
woricers  who  worked  15  work-days  in 
the  aggregate  in  seasonal  agricultxu-al 
services  for  any  number  of  employers), 
and  the  average  number  of  work-days  in 
seasonal  agricultural  services  performed 
by  such  special  agricultiual  workers.  In 
this  regard,  every  employer  of  a 
reportable  worker  or  workers  is 
mandated  to  report  as  prescribed  herein 
even  one  work-day  (a  day  with  four 
hours  or  more  of  work)  in  seasonal 
agricultural  services  by  any  reportable 
worker. 

The  determinations  of  the  Bureau  of 
the  Census  will  then  be  used,  along  with 
other  information,  by  the  Secretaries  of 
Labor  and  Agriculture  to  determine  the 
number,  if  any,  of  replenishment 
agricultural  workers  to  be  admitted  to 
the  United  States  with  temporary 
resident  status  to  perform  seasonal 
agricultural  services  in  FY  1990  through 
FY  1993.  Another  rule  will  be 
promulgated  to  explain  this  procedure. 

Included  within  the  A  90000000  series 
are  all  of  the  replenishment  agricultural 
workers  who  will  be  identified  with  an 
INS  Alien  Registration  Number  series  to 
be  incorporated  in  these  regulations 
when  aimounced  by  INS  at  a  later  date. 
As  in  the  case  of  the  special  agricultural 
worker,  any  employer  must  report  to  the 
Federal  Government  on  the  employment 
of  any  replenishment  agricultural 
worker  in  seasonal  agricidtural  services. 
Also,  any  employer  must  report  to  each 
such  replenishment  worker,  with  each 
wage  payment  information  concerning 
the  number  of  work-days  the  individual 
was  employed  in  seasonal  agricultural 
services.  Since  MSPA  currently  requires 
the  provision  of  employment 
information  to  migrant  and  seasonal 
agricultiu-al  workers  each  pay  day. 
optional  form  WH-SOl  used  for  such 
reports,  is  being  modified  (WH-501R)  to 
include  the  work-day  information 
required  by  these  regulations.  Employers 
have  the  option,  however,  of  providing 
the  information  to  the  workers  in  any 
manner,  such  as  on  the  pay  stub 
furnished  workers  with  their  wages. 

Because  this  employment  information 
will  be  needed  by  replenishment 
woricers  to  establish  permanent 
residency  and  citizenship,  these 
regulations  require  the  WH-501R  (or 
other  form  furnished  to  the  workers),  as 
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well  as  the  underlying  payroll  data  for 
such  replenishment  workers,  to  be 
retained  for  five  years  (the  minimum 
employment  period  in  seasonal 
agricultural  services  required  for 
citizenship).  This  will  assist  the 
replenishment  agricultural  workers  in 
establishing  their  emplojrment  history 
and  will  assist  INS  in  verifying  work 
histories  provided  by  such  workers. 
Other  records  and  reports  required  by 
these  regulations  need  to  be  retained  for 
three  years. 

The  responsible  person  to  report  to 
the  replenishment  agricultural  worker 
and  to  the  Federal  Government  is  the 
person  who  prepares,  and  is  responsible 
for  retaining,  the  1-9  Form.  In  this  regard 
the  Department  of  Labor  has 
incorporated  the  definitions  of 
"employee."  "employer."  "employment," 
and  "independent  contractor" 
promulgated  by  the  INS  in  its 
regulations.  8  CFR  274a.l.  Those 
regulations  deHne  employer  to  mean  the 
contractor,  not  the  person  using  the 
contract  labor.  As  a  general  matter, 
therefore,  it  is  likely  to  be  the  farm  labor 
contractor  who  is  responsible  for 
reporting,  rather  than  grower  who  uses 
the  services  of  the  farm  labor  contractor. 

Pursuant  to  section  210A  (f)(1),  (2). 
and  (3)  of  the  INA,  additional  provisions 
of  the  regulations  require  that  employers 
of  a  replenishment  agricultural  worker 
must  1)  provide  the  same  transportation 
arrangements  to  other  workers  as  are 
provided  to  a  replenishment  agricultural 
worker  and  2)  not  discriminate  against  a 
replenishment  agricultural  worker.  The 
Act  at  section  210A(f)  further  requires 
that  employers  who  would  otherwise  be 
exempt  from  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
(MSPA)  (29  U.S.C.  1801  et  seq.)  pursuant 
to  section  4(a)(1)  or  (2)  of  MSPA.  not 
knowingly  provide  false  or  misleading 
information  to  a  replenishment 
agricultural  worker  concerning  the 
terms,  conditions,  or  existence  of 
agricultural  employment. 

In  addition,  pursuant  to  the  definition 
of  "seasonal  agricultural  services"  in 
section  210(h)  of  the  Act.  the 
Department  of  Labor  has  incorporated 
the  definitions  of  "field  work," 
"horticultural  specialities,"  "fruits," 
"vegetables,"  and  "other  perishable 
commodities"  promulgated  by  the 
Department  of  Agriculture  regulations,  7 
CFR  Part  Id.  The  Department  of 
Agricultive  is  currendy  considering 
amending  these  provisions.  Any  such 
amendments  will  be  automatically 
incorporated  in  these  regulations.  In 
addition,  pursuant  to  the  order  issued  in 
National  Cotton  Council  of  America  v. 
Lyng.  Civil  No.  CA-n5-87-0200  (N  J). 


Tex..  February  8. 1988)  "cotton"  has 
been  declared  to  be  a  fhiit  and  therefore 
it  is  not  listed  as  an  example  of  a 
commodity  excluded  from  the  definition 
of  "other  perishable  commodities." 
Because  application  of  the  provisions  of 
sections  210  and  210A  to  hay,  sod,  and 
sugar  cane  is  in  litigation,  these 
proposed  regulations  also  include  field 
work  on  those  crops  for  purposes  of 
these  regulations  only,  llie  requirement 
of  reporting  on  these  crops  does  not 
constitute  evidence  that  they  are  eligible 
crops  for  purposes  of  the  special 
agricultural  worker  program.  Rather, 
they  are  included  to  enable  the  Federal 
Government  and  the  individual 
replenishment  workers  to  obtain  data  on 
work  on  these  crops  which  will  be 
needed  if  it  is  ultimately  determined  that 
they  are  eligible  crops.  Once  the  issues 
are  finally  resolved  in  the  courts,  these 
regulations  will  be  amended 
accordingly. 

Finally,  the  regulations  contain 
enforcement  procedures,  including 
procedures  for  assessing  civil  money 
penalties  for  violations  of  section  210A 
in  accordance  with  MSPA,  pursuant  to 
INA  section  210A(f). 

Executive  Order  12291;  Regulatory 
FlexibUity  Act 

The  Department  has  determined  that 
this  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291.  The 
Department  has  also  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
conclusions  are  reached  because  most 
of  the  entities  affected  are  already 
providing  agricultural  woricers  with 
itemized  pay  stubs  in  compliance  with 
the  requirements  of  the  Migrant  and 
Seasonal  Agricultural  Woricer  Protection 
Act  (MSPA).  The  amount  of  time  spent 
preparing  reports  to  the  Federal 
Government  will  not  be  substantial. 
Consequently,  the  Department  certifies 
imder  the  Regulatory  Flexibility  Act. 
that  the  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

EfUiorial  Note:  The  Department  presents 
foims  in  the  Appendix  which  satisfy  certain 
disclosure  and  recordkeeping  aspects  of  the 
Act  and  the  regulations.  These  forma, 
however,  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Appendix 

Appendix  A — ^Work-Day  Report. 
ESA-92. 

Appendix  B— Wage  Statement,  WH- 
501R. 


List  of  Subjects  in  29  CFR  Part  502 

Administrative  practice  and 
procedure.  Agricultural  associations, 
AgriciUtural  worker.  Aliens,  Farmers, 
Farm  labor  contractor.  Immigration, 
Investigation,  Labor,  Penalties, 
Replenishment  Agricultural  Workers, 
Reporting  requirements.  Special 
Agricultural  Workers. 

For  the  reasons  set  out  in  the 
preamble,  Title  29  of  the  Code  of  Federal 
Regulations,  Chapter  V,  is  proposed  to 
be  amended  as  set  forth  below. 

Signed  at  Washington.  DC.  this  14th  day  of 
July.  1968. 
Ann  McUughUo. 
Secretary  of  Labor. 
Frad  W.  AWacex, 

Assistant  Secretary  for  Employment 
Standards. 
Paula  V.  Smith, 

Administrator,  Wage  and  Hour  Division, 
Employment  Startdards  Administration. 

A  new  Part  502  is  added  to  read  as 
follows: 

PART  502— REPORTING  AND 
EMPLOYMENT  REQUIREMENTS  FOR 
EMPLOYERS  OF  CERTAIN  WORKERS 
EMPLOYED  IN  SEASONAL 
AGRICULTURAL  SERVICES 

Subpart  A— General  Provtstom 

Sec. 

502.0  Introduction. 

502.1  Purpose  and  scope. 

502.2  DeRnitions  pertaining  solely  to  a 
reportable  worker  employed  in  seasonal 
agricultural  services. 

502.3  Waiver  of  rights  prohibited. 

502.4  InvestigaUon  authority  of  Secretary. 

502.5  Prohibition  on  interference  with 
Department  of  Labor  officials. 

502.6  State  Employment  Service  certificate 
form. 

Subpart  B    employment  and  nspoitino 
Requiremants 

502.10  Requirements  for  reporting  and 
employing  a  reportable  worker  employed 
in  seasonal  agricultural  services. 

502.11  Recordkeeping. 

502.12  Reporting  to  the  Federal  GovemmenL 

502.13  Reporting  to  a  replenishment 
agricultural  worker. 

502.14  Accuracy  of  information  furnished. 

502.15  Discrimination  prohibited. 

502.16  Prohibition  on  providing  false 
information  when  reporting  to  a 
replenishment  agricultural  worker  or  to 
the  Federal  Government. 

502.17  Equal  transportation  provision. 

Sui)part  C— Enforeamant 

502.20  Enforcement. 

502.21  General. 

502.22  Representation  of  the  Secretary. 

502.23  Civil  money  penalty  assessment. 

502.24  Enforcement  of  Wage  and  Hour 
investigative  authority. 


502.25    Civil  money  penalties — payment  and 
coUectioa 

Sut>part  D-Adinlnisli  sMws  Proc— dhigs 

Ganaral 

502.30  Establishment  of  procedures  and 
rules  of  practice. 

502.31  Appiicabihty  of  procedures  and 
rules. 

Procedures  Relating  to  Hearing 

502.32  Written  notice  of  determination 
required. 

502.33  Contents  of  notice. 
502J4    Request  for  hearing. 

Rules  of  Practica 

502.38  General. 

502.39  Service  of  determinations  and 
computation  of  time. 

502.40  Commencement  of  proceeding. 

502.41  Designation  of  record. 

502.42  Caption  of  proceeding. 

Referral  for  Hearing 

502.43  Referral  to  Administrative  Law 
judge. 

502.44  Notice  of  docketing. 

502.45  Service  upon  attorneys  for  the 
Department  of  Labor — numlier  of  copies. 

Procechues  Befote  AdministraUve  Law  hnige 

502.46  Appearances:  representation  of  the 
Department  of  Lat>or. 

502.47  Consent  Hndings  and  order. 

502.48  Decision  and  (^er  of 
Administrative  Law  judge.       -. 

Modificatiaa  or  Vacatkm  of  Order  of 
Administiaiiva  Law  judga 

502.49  Authority  of  the  Secretary. 

502.50  Procedures  for  initiating  review. 

502.51  Implementation  by  the  Secretary. 

502.52  Filing  and  senriee. 

502.53  Responsibility  of  the  Office  of 
Administrative  Law  jm^es. 

502.54  Final  dedsion  of  the  Secretary. 

502.55  Stay  pending  decision  of  the 
Secretary. 

Raoonl 

502.56  Retention  of  ofRdal  reodM. 

502.57  Certification  of  official  racord. 
Authority:  8  U.S.C  llSa  1161: 29  U.S.C 

1801  et  seq.:  502.6  also  issued  under  29  U.S.C 
49k. 

Subpart  A— GMwrai  ProvMofW 

SSOZO    Introductioa. 

(a)  Pursuant  to  the  requifements  of 
Section  210A  of  the  bmnigration  and 
Nationality  Act  (INA).  the  regulations  in 
this  part  are  promulgated  and  apply  to 
employers  with  obligations,  among  othn 
things,  to  provide  reports  applicable  to 
the  empk^rment  of  any  reportable 
worker  (as  defined  in  this  part) 
employed  in  seasonal  agricultural 
services.  Reporting  shall  be  to  the 
Federal  Government  and  to  any 
individual  replenishment  agricultival 
worker. 

(b)  The  statute  requires  the  Director  of 
the  Bureau  of  Census,  on  the  basis  of 


information  which  is  reported  to  the 
Federal  Government  to  estimate  (1)  the 
number  of  special  agricultural  workers 
employed  in  seasonal  agricultural 
services  in  the  United  States  at  any  time 
during  the  fiscal  year  and  (2)  the 
average  niunber  of  "man-days"  of  labor 
performed  by  these  workers  during  the 
fiscal  year.  (For  purposes  of  this  part  an 
alternative  term  "work-day"  is  adopted 
and  incorporated  into  the  text  of  this 
part  in  lieu  of  "man-day"  and  means  any 
day  when  at  least  four  (4)  hours  are 
worked.] 

(c)  The  regulations  contained  in  this 
part  are  issued  in  accordance  with 
section  210A  of  INA  in  order  to  establish 
the  rules  necessary  to  carry  out  the 
provisions  of  INA. 

§  502.1    Purpose  and  scope. 

(a)  The  INA  was  amended  by  the 
Immigration  Reform  and  Control  Act 
(IRCA)  in  1986,  in  order  to  more 
effectively  control  illegal  immigration  to 
the  United  States  and  to  make  certain 
changes  in  the  system  for  legal 
immigration. 

(b)(1)  Section  210  of  the  DMA  provides 
that  die  Attorney  General  shall  adjust 
the  status  of  an  alien  to  that  of  an  alien 
lawfully  admitted  for  temporary 
residence  if  the  Attorney  General 
determines  that  the  aUen  resided  in  the 
United  States  and  performed  work  in 
seasonal  agricultural  services  in  the 
United  States  for  at  least  90  work-days 
diuing  the  12-month  period  ending  on 
May  1, 1986.  This  woricer  is  called  a 
special  agricultural  worker  (SAW).  A 
special  agrictiltural  worker  is  given  an 
INS  Alien  Registration  Number  in  the  A 
90000000  series. 

(2)  Section  210A  of  the  INA  provides 
that  before  the  beginning  of  each  fiscal 
year  (beginning  1990  and  ending  1993), 
the  Secretaries  of  Labor  and  A^culture 
shall  jointly  determine  the  niunber  (if 
any)  of  replenishment  agricidtural 
workers  (RAWs)  to  be  admitted  to  the 
United  States,  or  otherwise  acquire  the 
status  of  aliens  lawfully  admitted  for 
temporary  residence,  to  meet  a  shortage 
of  agricultural  workers.  A  replenishment 
agricultural  worker  will  be  identified  by 
an  INS  Alien  Registration  Number  in  a 
series  (within  die  A  90000000  series)  diat 
INS  will  announce  at  a  later  date. 

(c)  This  regulation  establishes  a 
method  whoeby  an  enqdoyer  must 
assemble  employment  hiformation  on 
certain  resident  alien  workers  employed 
in  seasonal  agricultoral  services  to  be 
reported  to  the  Federal  Government  and 
to  any  replenishment  agricultural 
worker.  This  will  assist  the  Secretaries 
of  Labor  and  Agriculture  in  determining 
the  number  of  replenishment  agricultural 
woiicers  to  be  acfanitted  and  will  assist 


the  replenishment  agricultural  worker  in 
establishing  a  work  history  so  that  after 
three  (3)  consecutive  years  the  worker 
can  apply  for  and  be  granted  permanent 
residency  in  the  United  States.  After  five 
(5)  years  with  such  work  history  the 
worker  can  apply  for  naturalization.  The 
work  history  needed  is  90  work-days  a 
year  employed  in  seasonal  agricultural 
services  for  three  consecutive  years 
after  admission  to  qualify  for  permanent 
residency  and  for  five  years  to  apply  for 
citizenship.  The  Act  and  these 
regulations  require  the  reporting  by  the 
employer  to  the  Federal  Government    ^ 
and  to  the  replenishment  agricultural 
worker  for  employment  in  seasonal 
agricultural  services  from  October  1, 
1988,  until  September  30, 1992. 

(d)  Any  person  who  hires  any  worker 
must  complete  the  Employment 
Eligibility  Verification  Form  (INS  Form 
1-9).  Any  resident  alien  who  is  identified 
widi  an  INS  Alien  Registration  Number 
in  the  A  90000000  series  (termed 
"reportable  wmker")  on  the  I-O  Form, 
including  any  replenishment  agricultural 
worker  (who  will  be  identified  with  an 
INS  Alien  Registration  Number  in  a 
series,  widiin  the  A  90000000  series,  that 
INS  will  announce  at  a  later  date)  and 
who  is  employed  in  seasonal 
agricultiual  services,  is  an  employee 
subject  of  this  part  Employers  cannot 
determine  whether  such  an  employee  is 
a  special  agricultural  wwker  since 
potential  employees  cannot  be  required 
to  document  such  status  to  anyone  other 
tiian  INS  (see  8  CFR  274a.2(b)(v)). 

(e)  The  provisions  of  Section 
210A(b)(2)  of  INA  establish  reporting 
requirements  when  employing  certain 
workers  in  seasonal  a^icultural 
services.  These  regulations  require  that 
for  the  period  be^nning  October  1. 1968, 
and  ending  September  30, 1992 — 

(1)  Any  person  or  entity  employing 
any  reportable  worker  in  seasonal 
agricultural  services  shall  report 
employment  information  to  die  Federal 
Government  each  quarter, 

(2)  Any  person  or  entity  employing 
any  replenishment  agricultural  worker 
in  seasonal  agricultural  services  shall 
report  employment  infomiattmi  directly 
to  the  replenishment  apicultural  worker 
individually  on  a  pay  period  basis  at  the 
time  of  eadi  wage  payment  and  no  less 
fiequently  than  twice  per  month  (as  well 
as  to  the  Federal  Government  each 
quarter). 

(f)  Any  employment  of  a  reportable 
woiicer  (with  an  INS  Alien  Number 
within  the  A  90000000  series)  in 
seasonal  agricultural  services  is  subject 
to  the  reporting  requirements  to  the 
Federal  Government  Additionally,  any 
employment  of  a  replenishment 
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agricultural  worker  (who  will  be 
identified  with  an  INS  Alien 
Registration  Number  in  a  series  within 
the  A  90000000  series  that  INS  will 
announce  at  a  later  date)  in  seasonal 
agricultural  services  is  subject  to  both 
the  reporting  requirements  to  the 
Federal  Government  and  to  the 
individual  worker. 

(g)  The  certificate  submitted  by  an 
employer  to  the  Federal  Government 
shall  contain  the  number  of  work-days 
of  employment  in  seasonal  agricultural 
services  performed  by  each  reportable 
worker  employed  during  the  preceding 
Fiscal  quarter.  This  information  shall  be 
provided  to  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
who  shall  determine  which  reportable 
workers  are  special  agricultural 
workers.  Information  concerning  them 
shall  be  provided  to  the  Director  of  the 
Bureau  of  Census  for  use  in— 

(1)  Estimating  the  number  of  special 
agricultural  workers  employed  in 
seasonal  agricultural  services; 

(2)  Determining  the  average  number  of 
work-days  performed  by  special 
agricultural  workers;  and 

(3)  Reporting  to  the  Congress. 

(h)  Any  person  or  entity  who  employs 
a  reportable  worker  in  seasonal 
agricultural  services  will  meet  the 
requirements  of  this  regulation  when — 

(1)  Accurate  records  are  kept  and 
reports  are  made  as  required  under  this 
part  to  the  Federal  Government; 

(2)  Accurate  records  are  kept  and 
reports  are  made  as  required  under  this 
part  to  each  replenishment  agricultural 
worker 

(3)  The  same  transportation  provided 
to  any  replenishment  agricultural 
worker  is  provided  to  any  other  worker; 

(4)  There  is  no  discrimination  against 
any  replenishment  agricultural  worker; 
and 

(5)  A  replenishment  agricultural 
worker  is  not  knowingly  furnished  false 
or  misleading  information  concerning 
the  terms,  conditions,  or  existence  of 
agricultural  employment  with  respect  to 
the  disclosure,  posting,  and 
recordkeeping  requirements  found  in 
Sections  301  (a),  (b).  and  (c)  of  the 
Migrant  and  Seasonal  Ag^cultural 
Worker  Protection  Act  (MSPA),  29 
U.S.C.  laoi  et  seq. 

(i)  An  employer  of  a  reportable 
worker  employed  in  seasonal 
agricultural  services  who  is  subject  to 
the  requirements  of  the  Fair  Labor 
Standards  Act  (FLSA)  (29  U.S.C.  201  et 
seq.)  and/or  MSPA  is  required  to 
comply  with  both  the  requirements  of 
this  part  and  the  statutory  labor 
standards  protections  provided  by  FLSA 
and/or  MSPA. 


(j)  The  Secretary  of  Labor  may  impose 
sanctions  pursuant  to  Section 
210A(0(4)(C)  of  the  INA.  which 
incorporate  the  penalty  provisions  of 
MSPA.  Accordingly,  these  regulations 
provide  that  the  Secretary  of  Labor  is 
empowered  to  impose  an  assessment 
and  to  collect  a  civil  money  penalty  of 
not  more  than  $1,000  for  each  violation, 
to  seek  a  temporary  or  permanent 
restraining  order  in  a  United  States 
District  Court  and  to  seek  the 
imposition  of  criminal  penalties  under  18 
U.S.C.  1001. 

(k)  Subparts  A  and  B  set  forth  the 
substantive  regulations  relating  to  any 
employer  of  a  reportable  worker 
employed  in  seasonal  agricultural 
services.  These  subparts  cover  the 
applicability  of  the  Act,  the 
recordkeeping  and  reporting 
requirements,  antidiscrimination 
protections,  and  prohibition  against 
furnishing  false  statements,  and  equal 
transportation  requirements. 

(1)  Subpart  C  sets  forth  enforcement 
responsibility  and  procedure. 

(m)  Subpart  D  sets  forth  the  rules  of 
practice  for  administrative  hearings  on 
the  assessment  of  civil  money  penalties. 

(n)  The  Department  of  Labor  has 
developed  two  (2)  forms  for  carrying  out 
the  purposes  of  the  Act: 

(1)  The  optional  form  (WH-501R)  is 
offered  to  assist  in  carrying  out  the 
requirement  that  each  replenishment 
agricultural  worker  receive  a  report 
each  pay  period  in  the  form  of  a 
certificate  from  each  employer 
indicating  the  number  of  work-days  (any 
day  with  at  least  four  (4)  hours  worked) 
employed  in  seasonal  agricultural 
BGrvicfis*  flUQ 

(2)  The  Work-Day  Report  (Form  ESA- 
92)  required  to  be  submitted  to  the 
Federal  Government,  to  certify  the 
number  of  work-days  performed  by  each 
reportable  worker  employed  in  seasonal 
agricultural  services  each  quarter  in 
which  any  reportable  worker  was 
employed  in  seasonal  agricultural 
services  for  at  least  one  work-day. 

8S02J   Pellnltlofwpertolnlngsoletyloa 
rsponaow  wonwr  wnpioyva  m  ■MMonai 
■grtcuHural  aarvtcM. 

For  purposes  of  this  part: 

(a)  "Act"  and  "INA"  mean  the 
Immigration  and  Nationality  Act,  as 
amended  by  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA  8  U.S.C. 
1101  et  seq.),  with  references 
particularly  to  sections  210  and  210A. 

(b)  "Administrator"  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration.  United  States 
Department  of  Labor,  and  such 
authorized  representatives  as  may  be 


designated  by  the  Administrator  to 
perform  any  of  the  functions  of  the 
Administrator  under  this  part. 

(c)  "Administrative  Law  Judge"  means 
a  person  appointed  as  provided  in  Title 
5  U.S.C.  and  qualifled  to  preside  at 
hearings  under  5  U.S.C.  3105.  "Chief 
Administrative  Law  Judge"  means  the 
Chief  Administrative  Law  Judge,  United 
States  Department  of  Labor, 
Washington,  DC  20036. 

(d)  "Alien  'A'  Number"  refers  to  an 
INS  Alien  Registration  Number  assigned 
to  each  alien. 

(e)  "DOL"  means  the  United  States 
Department  of  Labor. 

(f)  "Employee,"  "employer," 
"employment,"  and  "independent 
contractor"  are  defined  for  purposes  of 
the  INA  in  regulations  issued  by  INS  at  8 
CFR  274a.l,  which  deHnitions  are 
incorporated  into  this  part.  They  are 
restated  in  part  and  set  forth  below  for 
information  purposes  only. 

(1)  "Employee"  means  an  individual 
who  provides  services  or  labor  for  an 
employer  for  wages  or  other 
remuneration  but  does  not  mean 
independent  contractors  as  defined  in 
this  part. 

(2)  "Employer"  means  a  person  or 
entity,  including  an  agent  or  anyone 
acting  directly  or  indirectly  in  the 
interest  thereof,  who  engages  the 
services  or  labor  of  an  employee  to  be 
performed  in  the  United  States  for 
wages  or  other  remuneration.  In  the  case 
of  an  independent  contractor  or  contract 
labor  or  services,  the  term  "employer" 
shall  mean  the  independent  contractor 
or  contractor  and  not  the  person  or 
entity  using  the  contract  labor 

(3)  "Employment"  means  any  service 
or  labor  performed  by  an  employee  for 
an  employer  within  the  United  States. 

(4)  "Independent  contractor"  includes 
individuals  or  entities  who  carry  on 
independent  business,  contract  to  do  a 
piece  of  work  according  to  their  own 
means  and  methods,  and  are  subject  to 
control  only  as  to  results.  Whether  an 
individual  or  entity  is  an  independent 
contractor,  regardless  of  what  the 
individual  or  entity  calls  itself,  will  be 
determined  on  a  case-by-case  basis. 
Factors  to  be  considered  in  that 
determination  include,  but  are  not 
limited  to,  whether  the  individual  or 
entity:  Supplies  the  tools  or  materials; 
makes  services  available  to  the  general 
public;  works  for  a  number  of  clients  at 
the  same  time;  directs  the  order  or 
sequence  in  which  the  work  is  to  be 
done;  and  determines  the  hours  during 
which  the  work  is  to  be  done.  The  use  of 
labor  or  services  of  an  independent 
contractor  is  subject  to  the  restrictions 
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in  section  274A(a)(4)  of  the  Act  and  8 
CFR  274a.5. 

(g)  "Employment  Standards 
Administration"  means  the  agency 
within  the  Department  of  Labor  (DOL), 
which  includes  the  Wage  and  Hour 
Division,  and  which  is  charged  with 
carrying  out  certain  functions  of  the 
Secretary  under  section  210A  of  the 
INA. 

(h)  "Exempt  person"  means  a  person 
or  entity  who  would  be  subject  to  the 
provisions  of  the  MSPA  but  for 
paragraph  (1)  or  (2],  or  both,  of  section 
4(a)  of  MSPA. 

(i)  'Tom  1-fl"  is  an  INS  Form. 
"Emploirment  Eligibility  Verification" 
(EEV),  which  reflects  the  requirements 
established  under  section  274A(9)(b)  of 
INA  requiring  employers  to  examine 
documents  which  establish  the  identity 
and  employment  eligibility  of 
individuals  hired  since  November  6, 
1986.  The  EEV  information  must  be 
recorded  on  a  INS  Fonn  I-€  and  be 
made  available  for  inspection  by  INS 
and/or  DOL  representatives. 

(j)  "Immigration  and  Naturalization 
Service  (INS)"  is  the  component  of  the 
U.S.  Department  of  Justice  which  is 
responsbile  for  administering  the  INA. 

(k)  "Man-day".  See  "Work-day". 

(1)  "MSPA"  refers  to  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (29  use  1801  et  seq.),  and  is  referred 
to  in  section  210A  of  INA.  MSPA 
provides  for  the  protection  of  migrant 
and  seasonal  agricultural  workers  and 
for  the  registration  of  contractors  of 
migrant  and  seasonal  agricultural  labor. 

(m)  "Replenishment  Agricultural 
Worker  (RAW)"  is  an  alien  (to  be 
identified  with  an  INS  Alien 
Registration  Number  in  a  series  within 
the  A  90000000  series  to  be  incorporated 
in  these  regulations  when  announced  by 
INS  at  a  later  date]  who  is  admitted 
during  FY  1990  throu^  FY  1993  for 
lawful  temporary  resident  status  or  for 
the  adjustment  of  status  to  lawful 
temporary  residency  to  meet  a  shortage 
of  workers  employed  in  seasonal 
agricultural  services. 

(n)  "Reportable  Worker"  is  an  alien 
employed  in  seasonal  agricultural 
services  who  was  admitted  with  lawful 
temporary  resident  status  or  whose 
status  was  adjusted  to  lawful  temporary 
residency,  and  who  is  identified  by  an 
INS  Alien  Registration  Number  in  the  A 
90000000  series.  This  series  includes  (1) 
a  legalized  temporary  resident  alien 
admitted  under  section  245A  of  the  INA. 
(2)  a  temporary  resident  alien-special 
agricultural  worker  admitted  under 
section  210  of  the  INA,  and  (3)  an 
anticipated  temporary  resident  alien- 
replenishment  agricultural  woricer 


admitted  between  FY  1990  and  FY  1993 
under  section  210A  of  the  INA. 

(o)(l)  "Seasonal  agricultural  services" 
as  provided  by  section  210(h)  of  the  Act 
means  "the  performance  of  field  work 
related  to  planting,  cultural  practices, 
cultivating,  growing  and  harvesting  of 
fruits  and  vegetables  of  every  kind  and 
other  perishable  commodities,  as 
defined  in  regulations  by  the  Secretary 
of  Agriculture". 

(2)  The  Department  of  Agriculture 
regulation.  7  CFR  Part  Id.  definitions  of 
"field  woric",  "horticultural  specialties", 
"fruits",  "vegetables"  and  "other 
perishable  commodities"  are 
incorporated  in  this  part  They  are  set 
forth  below  for  information  purposes 
only: 

(i)  "Field  work"  means  any 
employment  performed  on  agricultural 
lands  for  the  piupose  of  planting, 
cultural  practices,  cultivating,  growing, 
harvesting,  drying,  processing,  or 
packing  any  fruits,  vegetables,  or  other 
perishable  commodities,  lliese  activities 
have  to  be  performed  on  agricultural 
land  in  order  to  produce  fiiiits, 
vegetables,  and  other  perishable 
commodities,  as  opposed  to  those 
activities  that  occur  in  a  processing 
plant  or  packinghouse  not  on 
agricultural  lands.  Hius,  the  drying, 
processing,  or  packing  of  fruits, 
vegetables,  and  other  perishable 
commodities  in  the  field  and  the  "on  the 
field"  loading  of  transportation  vehicles 
are  included.  Operations  using  a 
machine,  such  as  a  picker  or  a  tractor,  to 
perform  these  activities  on  agricultural 
laiul  are  included.  Supervising  any  of 
these  activities  shall  be  considered 
performing  the  activities. 

(ii)  "Horticultural  specialties'*  means 
field  grown,  containerized,  and 
greeiiliouse  produced  nursery  crops 
which  include  juvenile  trees,  shrubs, 
seedings.  huddling,  grafting  and 
understock,  fruit  and  nut  trees,  fruit 
plants,  vines,  ground  covers,  foliage  and 
potted  plants,  cut  flowers,  herbaceous 
aimuals,  biermials  and  perermials, 
bulbs,  conns,  and  tubers. 

(iii)  "Fruits"  means  the  human  edible 
parts  of  plants  which  consist  of  the 
mature  ovaries  and  fused  other  parts  at 
structures,  which  develop  from  flowers 
or  inflorescence. 

(iv)  "Vegetables"  means  the  human 
edible  leaves,  stems,  roots,  or  tubers  of 
herbaceous  plants. 

(v)  "Other  perishable  commodities" 
means  those  conunodities  which  do  not 
meet  the  definition  of  fruits  or 
vegetables,  that  are  produced  as  a  result 
of  field  work,  aiui  have  critical  and 
unpredictable  labor  demands.  This  is 
limited  to  Christmas  trees,  cut  flowers, 
herbs,  hops,  horticultural  specialties. 


Spanish  reeds  (arundo  donax),  spices, 
sugar  beets,  and  tobacco.  This  is  an 
exclusive  list  and  anything  not  listed  is 
excluded.  Examples  of  conunodities  that 
are  not  included  as  perishable 
commodities  are  animal  aquacultural 
commodities,  birds,  dairy  products, 
earthworms,  fish  including  oysters  and 
shellfish,  forest  products,  fur  bearing 
animals  and  rabbits,  hay  and  other 
forage  and  silage,  honey,  horses  and 
other  equines,  Hvestock  of  all  kinds 
including  animal  specialties,  poultry  and 
poultry  products,  sod,  sugar  cane, 
wildlife,  and  wool. 

(3)  For  purpose  of  these  regulations, 
"seasonal  agricultural  services"  include 
field  work  related  to  hay,  sod,  and  sugar 
cane.  The  requirement  of  reporting  on 
these  commodities  does  not  constitute 
evidence  that  they  are  eligible 
commodities  for  purposes  of  the  special 
agricultural  worker  program.  They  are 
included  to  enable  the  Federal 
Govenunent  and  the  individual 
replenishment  agricultural  woricer  to 
obtain  data  on  work  on  these 
commodities  which  tviU  be  needed  if  it 
is  ultimately  determined  that  they  are 
eligible  commodities.  This  regulation 
will  be  amended  in  accordance  with  the 
final  disposition  of  the  litigation 
concerning  the  application  of  sections 
210  and  21QA  to  these  commodities. 

(p)  "Secretary"  means  the  Secretary 
of  Labor  or  the  Secretary's  designee. 

(q)(l)  "Solicitor  of  Labor"  means  the 
Solicitor,  United  States  Department  of 
Labor,  and  includes  employees  of  the 
SoUcitor  of  Labor  designated  by  the 
Solicitor  to  perform  functions  of  die 
Solicitor  under  this  part 

(2)  "Associate  SoUcitor  for  Fair  Labor 
Standards"  means  the  Associate 
SoUcitOT,  who,  among  other  duties,  is  in 
charge  of  litigation  for  MSPA,  Office  of 
the  Solicitor,  U.S.  Department  of  Labor, 
Washington,  DC  20210,  or  the  Associate 
Solicitor's  designee. 

(3)  "Regional  Solicitors"  means  the 
attorneys  in  charge  of  the  various 
regional  offices  of  the  Office  of  the 
Solicitor,  or  their  designees. 

(r)  "Special  Agricultural  Worker" 
(SAW)  is  (1)  an  alien  granted  temporary 
resident  alien  status  as  a  resuJt  of  an 
application  filed  pursuant  to  section  210 
of  the  INA,  establishing  residence  in  the 
United  States  and  employment  in 
seasonal  agricultural  services  for  at 
least  90  work-days  during  the  12-mondi 
period  ending  May  1, 1986;  and  (2)  a 
replenishment  agricultural  worker 
(RAW)  granted  temporary  residency 
pursuant  to  section  210A  of  the  INA. 

(s)  "Work-day"  means  a  calendar  day 
during  which  at  least  4  hours  of  work  in 
seasonal  agricultural  services  is 
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performed.  If  one  worker  performs 
seasonal  agricultural  services  for  more 
than  one  employer  on  any  one  day.  only 
one  work-day  will  be  counted. 

Note:  The  alternative  term  "work-day"  is 
adopted  and  incorporated  into  tlie  text  of  tliit 
part  to  distinguish  it  from  the  term  "man-day" 
as  used  in  both  the  Fair  L.abor  Standards  Act 
(FLSA)  and  the  MSPA,  which  in  those  acts 
means  any  calendar  day  when  at  least  one 
hour  of  work  is  performed 

§S02J    WaivwolrtgMsprohtt>lt«d 

No  person  shall  seek  to  have  any 
worker  waive  rights  conferred  under 
section  210A  of  the  INA  or  under  these 
regulations.  Any  agreement  by  an 
employee  purporting  to  waive  or  modify 
any  rights  inuring  to  said  person  under 
the  Act  or  these  regulations  shall  be 
void  as  contrary  to  public  policy,  except 
that  a  waiver  or  modification  of  rights  or 
obligations  hereunder  in  favor  of  the 
Secretary  shall  be  valid  for  purposes  of 
enforcement  of  the  provisions  of  the  Act 
or  these  regulations.  This  does  not 
prevent  agreements  to  settle  private 
litigation. 

S  502.4    InvMtlgation  authority  Of 
Socrttary. 

The  Secretary,  either  pursuant  to  a 
complaint  or  otherwise,  may  investigate 
and,  in  comiection  therewith,  inspect 
such  records  (and  make  transcriptions 
thereof),  question  such  persons  and 
gather  such  information  as  deemed 
necessary  by  the  Secretary  to  determine 
compliance  under  section  210A  of  the 
INA  or  these  regulations. 

9S02.5    Proliilittion  on  intartoranc*  Witt) 
Dapartmant  of  Labor  offldala. 

No  person  shall  interfere  with  any 
official  of  the  Department  of  Labor 
assigned  to  perform  an  investigation, 
inspection  or  law  enforcement  function 
pursuant  to  the  INA  and  these 
regulations  during  the  performance  of 
such  duties.  The  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration  will  seek  such  action  as 
it  deems  appropriate,  including  an 
injunction  to  bar  any  such  interference 
with  an  investigation  and/or  assess  a 
civil  money  penalty  therefor.  Federal 
statutes  which  prohibit  persons  from 
interfering  with  a  Federal  ofTicer  in  the 
course  of  official  duties  are  found  at  18 
U.S.C.  111  and  18  U.S.C  1114. 

9  502 J    Stata  Emptoymant  Sarviea 
camnGaia  ronn. 

Pursuant  to  Section  274A  of  the  INA. 
any  State  Employment  Service  may 
voluntarily  establish  a  system  to 
perform  employment  eligibility 
verification  for  employers  when 
referring  job  applicants  for  employment 
vacancies  listed  through  the  local  State 


Employment  Service  o^ices.  See  8  CFR 
274a.6.  In  order  that  each  employer  can 
identify  the  reportable  workers  subject 
of  this  part,  the  State  Employment 
Service  certificate  furnished  to  the 
employer  must  include  the  INS  Alien 
Registration  Number,  if  any,  for  each 
applicant  referred  for  agricultiu-al 
employment 

SubfMft  D    CmploynMnt  and 
Reporting  Requlremente 

(502.10  Raqukaniaota  for  lloportlng  and 
Employing  a  neporfbH  Worliar  Emptoyad 
In  Saaaonal  Agrtcuitiiral  Sarvteas. 

Effective  beginning  October  1. 1988. 
any  person  employing  a  reportable 
worker  in  seasonal  agrictdtural  services 
shall  do  the  following: 

(a)  Identification  of  a  reportable 
worker.  (1)  When  completing  the  1-9  at 
the  time  of  hiring,  identify  any 
reportable  worker  subject  to  these 
regulations.  A  reportable  worker  is 
identified  as  a  worker  with  an  INS  Alien 
Registration  Number  in  the  A  90000000 
series  employed  in  seasonal  agricultural 
services: 

(2)  When  employment  eligibility  has 
been  verified  by  the  State  Employment 
Service,  the  Alien  Registration  Number, 
if  any,  shall  be  set  forth  on  the 
certification  furnished  to  the  agricultural 
employer  by  the  State  Employment 
Service. 

(b)  Report  to  the  Federal  Government 
(1)  For  the  period  October  1, 1988, 
through  September  30, 1992,  furnish  to 
the  Federal  Government  each  quarter  a 
certificate  (Form  ESA-92)  containing  the 
information  specified  in  this  part 
formulated  horn  information  derived 
from  employment  records  maintained, 
on  any  reportable  worker  employed  in 
seasonal  agricultural  services;  and 

(2)  Fiunish  accurate,  complete,  and 
legible  information  in  the  certificate 
(Form  ESA-92)  to  the  Federal 
Government. 

(c)  Report  to  the  worker.  (1)  For  the 
period  October  1. 1988.  through 
September  30. 1992.  furnish  to  any 
replenishment  agricultural  worker 
(identified  by  an  INS  Alien  Registration 
Number  in  a  series  that  INS  will 
announce  at  a  later  date),  employed  in 
seasonal  agricultural  services,  a  report 
on  each  pay  day  containing  the 
information  specified  in  this  part, 
formulated  from  employment  records 
maintained:  and 

(2)  Furnish  accurate,  complete,  and 
legible  information  in  the  report  to  the 
replenishment  agricultural  worker, 

(d)  Worker's  rights.  (1)  Not  perform 
any  act  of  discrimination  against  a 
replenishment  agricultural  worker; 


(2)  Provide  the  same  transportation 
arrangements  or  assistance  provided 
any  replenishment  agricultural  worker 
to  all  other  workers;  and 

(3)  Not  provide  false  or  misleading 
information  concerning  the  terms, 
conditions,  or  existence  of  agricultural 
employment  to  a  replenishment 
agricultural  worker. 

9502.11    Raoordkaaplna. 

(a)  Any  person  employing  a  reportable 
worker  in  seasonal  agricultural  services 
shall  maintain  for  each  such  worker  the 
records  listed  below  for  the  period 
October  1. 1988.  through  September  30. 
1992.  Records  may  be  maintained  and 
preserved  In  any  recordkeeping  format, 
provided  they  are  accessible,  legible, 
and  provided  to  a  Department  of  Labor 
representative  upon  request.  Where  the 
records  are  maintained  at  a  central 
recordkeeping  onice.  other  than  in  the 
place  or  places  of  employment  such 
records  shall  be  provided  to  the 
Department  of  Labor  representative 
within  72  hours  of  a  request  from  such 
representative. 

(1)  Name  in  fiill,  INS  Alien 
Registration  Number,  and  social  security 
accotmt  number 

(2)  Local  address  including  ZIP  code 
and  permanent  address; 

(3)  Crop  worked  and  tasks  performed: 

(4)  Hours  worked  each  day;  and 

(5)  A  copy  of  each — 

(i)  Dated  and  signed  Work-Day  Report 
(Form  ESA-92)  submitted  to  the  Federal 
Government;  and 

(ii)  Dated  report  provided  to  any 
replenishment  agricultural  worker  of  the 
number  of  work-days  employed  in 
seasonal  agricultural  services  and  the 
period  covered  by  the  report.  The 
optional  form  WH-501R  may  be  used  for 
this  purpose. 

(b)(1)  Records  required  by  paragraph 
(a)  of  this  section  shall  be  maintained 
for  three  years,  except  with  regard  to 
such  records  on  employment  of 
replenishment  agricultural  woricers. 

(2)  Records  on  employment  of 
replenishment  agricultural  workers 
required  by  paragraph  (a)  of  this  section 
shall  be  maintained  for  five  years. 

(c)  If  subject  to  the  requirements  of 
MSPA.  refer  to  29  CFR  500.80  for  the 
additional  recordkeeping  requirements. 

(d)  If  subject  to  the  requirements  of 
FLSA.  refer  to  29  CFR  Part  518  for  the 
additional  recordkeeping  requirements. 

9502.12    RaporHns  to  ttta  Fadaral 


(a)  For  the  period  beginning  October 
1, 1968,  through  September  30, 1992,  any 
person  employing  a  reportable  worker  in 
seasonal  agricultural  services  shall 
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provide  a  certified  report  each  quarter 
regarding  each  such  worker's 
employment  to  the  Federal  Government. 

(b)  A  reportable  worker  is  any  worker 
having  an  INS  alien  registration  number 
("A"  Number)  in  the  A  90000000  series 
who  was  employed  in  seasonal 
agricultural  services  at  any  time  during 
the  quarter  reported.  The  alien 
registration  number  is  furnished  by  the 
resident  alien  when  the  Form  1-9  is 
completed  at  the  time  of  hiring  (or  by  a 
State  Employment  Service  Agency  on 
the  certification  of  employment 
eligibility  verification  furnished  the 
employer  when  referring  an  employee 
for  agricultural  employment). 

(c)  Each  such  worker's  employment  to 
be  reported  to  the  Federal  Government 
shall  be  certified  using  the  required 
form,  Work-Day  Report,  Form  ESA-92. 
Copies  of  Form  ESA-92  can  be  obtained 
from  the  U.S.  Departments  of  Labor  or 
Agriculture  and  can  be  copied  or 
reproduced.  The  signed  and  dated  report 
shall  include  the  employer  name, 
address,  telephone  number  (including 
area  code),  employer  identification 
number,  type  of  agricultural  business, 
and  crops  on  which  such  workers  were 
employed.  Other  information  furnished 
in  the  ESA-92  is  derived  from  records 
required  to  be  kept  in  section  502.11. 
This  information  for  each  reportable 
worker  employed  in  seasonal 
agricultural  services  for  one  or  more 
work-days  during  a  calendar  quarter  is 
the  following: 

(1)  Resident  alien's  name  and  INS 
Alien  Registration  Number  and 

(2)  The  number  of  work-days  (any  day 
with  at  least  four  (4)  hours  of  work)  of 
employment  performed  by  any  alien 
during  the  fiscal  quarter  and 

(3)  If  hay,  sod,  or  sugar  cane,  the  crop 
in  which  the  worker  was  employed. 

(d)  The  information  provided  for  this 
certified  report  must  be  tabulated  and 
reported  to  the  Federal  Government 
each  fiscal  quarter.  The  first  period  to  be 
reported  will  be  October  1  through 
December  31. 1988.  The  last  period  to  be 
reported  will  be  July  1  through 
September  30, 1992.  The  reporting  shall 
follow  a  regular  sequence  each  year  as 
follows: 

(1)  For  the  period  October  1  thru 
December  31,  certified  report  due  by  the 
following  January  16; 

(2)  For  the  period  January  1  thru 
March  31,  certified  report  due  by  the 
following  April  17; 

(3)  For  the  period  April  1  thru  June  30. 
certified  report  due  by  the  following  July 
17;  and 

(4)  For  the  period  July  1  thru 
September  30.  certified  report  due  by  the 
following  October  16. 


(e)  The  employing  entity  will  keep  a 
copy  of  the  completed  ESA-92s 
furnished  to  the  Federal  Government  for 
no  less  than  three  years. 

(f)  The  Form  ESA-92  will  be 
addressed  to  "Committee  for 
Employment  Information  on  Special 
Agricultural  Workers"  and  mailed  to 
P.O.  Box  XXXX.  Washington.  D.C. 
XXXX. 

§  502. 1 3    Reporting  to  tlw  replenishment 
agricultural  worfcar. 

(a)  For  the  period  beginning  October 
1. 1989.  through  September  30. 1992.  any 
person  employing  any  replenishment 
agricultural  worker  (identified  by  an  INS 
Alien  Registration  Number  in  a  series 
within  the  A  90000000  series  that  INS 
will  announce  at  a  later  date)  shall 
provide  such  worker,  with  each  wage 
payment  but  no  less  often  than  twice 
per  month,  a  report  certifying  such 
alien's  employment. 

(b)  The  report  shall  include  the  date 
the  report  is  furnished  to  the  employee, 
employer  name,  address,  telephone 
number  (including  area  code),  employer 
identification  number,  and  type  of 
agricultural  business.  Other  information 
furnished  by  any  such  employing  entity 
is  derived  from  permanent  recoi*ds 
required  to  be  kept  by  9  502.11.  This 
information  is  the  following: 

(1)  Replenishment  agricultural 
worker's  name,  local  address  (including 
ZIP  code),  permanent  address,  INS  Alien 
Registration  Number,  and  social  security 
accoimt  number; 

(2)  The  date  paid,  the  pay  period 
covered  by  the  report  and  the  number  of 
work-days  (any  day  with  at  least  four 
(4)  hours  of  work)  of  employment 
performed  by  the  replenishment 
agricultural  worker  in  seasonal 
agricultural  services  during  the  pay 
period;  and 

(3)  The  crop  worked  and  the  tasks 
performed. 

(c)  Any  such  replenishment 
agricultural  worker's  employment  may 
be  reported  using  the  WH501R,  a  pay 
stub  reprinted  for  this  use  which  also 
meets  the  requirements  of  MSPA. 
[Copies  of  the  Form  WH-501R  can  be 
obtained  from  the  Departments  of  Labor 
and  Agriculture  and  can  be  copied  or 
reproduced.]  Completion  of  the  form  will 
meet  the  requirements  of  these 
regulations  and  MSPA. 

(d)  Use  of  the  WH501R  is  optional, 
and  the  requirements  of  this  part  will  be 
met  as  long  as  the  information  specified 
in  9  502.13(b)  is  provided  to  the  worker 
at  the  time  of  each  wage  payment  and 
no  less  than  twice  per  month. 

(e)  The  employing  entity  shall  keep  a 
copy  of  each  completed  WH501R  (or 
whatever  form  is  used  to  report) 


furnished  to  the  replenishment 
agricultural  worker  for  no  less  than  five 
years. 

9  502.14    Accuracy  of  information 
fumislied. 

(a)  If  subject  to  MSPA,  no  employer 
shall  knowingly  provide  false  of 
misleading  information  on  the  terms, 
conditions  or  existence  of  agricultural 
employment  required  to  be  disclosed  by 
MSPA  (and  29  CFR  Part  500)  to  any 
worker  subject  to  MSPA. 

(b)  Any  employer  who  is  exempt 
under  either  MSPA  section  4(a)(1)  or 
4(a)(2]  shall  not  knowingly  provide  false 
or  misleading  information  to  a 
replenishment  agricultural  worker 
concerning  the  following  terms, 
conditions,  or  existence  of  agricultural 
employment  which  are  described  in 
subsections  (a),  (b),  or  (c)  of  section  301 
of  MSPA: 

(1)  With  respect  to  disclosures  to 
workers  when  an  offer  of  employment  is 
made,  at  the  place  of  recruitment  or  any 
other  time — 

(i)  The  place  of  employment; 

(ii)  The  wage  rates  to  be  paid; 

(iii)  The  crops  and  kinds  of  activities 
on  which  the  worker  may  be  employed; 

(iv)  The  period  of  employment 

(v)  The  transportation  and  any  other 
employee  benefit  to  be  provided,  if  any. 
and  any  costs  to  be  charged  for  each  of 
them; 

(vi)  The  existence  of  any  strike  or 
other  concerted  work  stoppage, 
slowdown,  or  interruption  of  operations 
by  employees  at  the  place  of 
employment  and 

(vii)  The  existence  of  any 
arrangements  with  any  owner  or  agent 
of  any  establishment  in  the  area  of 
employment  under  which  a  farm  labor 
contractor  or  an  employer  is  to  receive  a 
commission  or  any  other  benefit 
resulting  from  any  sales  by  such 
establishment  to  the  workers; 

(2)  With  respect  to  any  poster  at  the 
place  of  employment  information 
regarding  the  rights  and  protections 
afforded  such  workers;  and 

(3)  With  respect  to  records  preserved 
by  the  employer  and  provided  to 
employee  at  time  of  wage  payment — 

(i)  "Die  basis  on  which  wages  are  paid; 

(ii)  The  number  of  piecework  units 
earned,  if  paid  on  a  piecework  basis; 

(iii)  The  number  of  hours  worked  per 
day; 

(iv)  The  total  pay  period  earnings; 

(v)  The  specific  sums  withheld;  and 

(vi)  The  net  pay. 

9502.15    Discrimination  proMMtad. 

(a)  It  is  a  violation  of  the  Act  and 
these  regulations  for  any  person  to 
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intimidate,  threaten,  restrain,  coerce, 
blacklist,  discharge,  or  in  any  manner 
discriminate  against  any  replenishment 
agricultural  woricer  who  has: 

(1)  Filed  a  complaint  under  or  related 
to  section  210A  of  the  INA  or  this  part; 

(2)  Instituted  or  caused  to  be 
instituted  any  proceedings  related  to 
section  210A  of  the  INA  or  this  part; 

(3)  Testified  or  is  about  to  testify  in 
any  proceeding  under  or  related  to 
section  iziOA  of  the  INA  or  this  part;  or 

(4)  Exercised  or  asserted  on  behalf  of 
themselves  or  others  any  right  or 
protection  afforded  by  section  210A  of 
the  INA  or  this  part; 

(b)  Any  worker  who  believes,  with 
just  cause,  that  the  worker  has  been 
discriminated  against  by  any  person  in 
violation  of  this  section  may,  no  later 
than  180  days  after  such  violation 
occurs,  nie  a  complaint  with  the 
Secretary  alleging  such  discrimination. 

§i02.ie    PrehMUon  en  providing  false 
Nifuf  malMNi  ivtien  reporting  to  a 
replenletinient  agncultural  wonieror  to  itie 


(a)  Any  person  or  entity  who  employs 
a  reportable  worker  in  seasonal 
agricultural  services  during  the  period 
beginning  October  1, 1988,  and  ending 
September  30, 1992,  shall  not  furnish  a 
certificate  required  under  these 
regulations  containing  false  information 
to  the  Federal  Government. 

(b)  Any  person  or  entity  who  employs 
a  replenishment  agricultural  worker 
during  the  period  beginning  October  1, 
1989,  and  ending  September  30, 1989, 
shall  not  furnish  a  certificate  required 
under  these  regulations  to  the  individual 
replenishment  agricultural  worker  which 
contains  false  information. 

(c)  Information,  statements  and  data 
submitted  in  compliance  with  provisions 
of  the  Act  or  these  regulations  are 
protected  as  follows:  Whoever,  in  any 
matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact  or 
makes  any  false,  fictitious  or  fraudulent 
statements  or  representations,  or  makes 
or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or 
entry  shall  be  subject  to  18  U.S.C.  1001 
and  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  five  years,  or 
both. 

9S02.17    Equal  Transportation  Provision. 

No  person  shall  discriminate  against 
any  worker  by  failing  to  provide  the 
same  transportation  arrangements  or 
assistance  (generally  comparable  in 


expense  and  scope)  as  ptorided  to  a 
replenishment  agriooltural  worker. 

SubnartC    Cnforcinent 

i  502uM    Enforcement. 

The  investigations,  inspections  and 
law  enforcement  functions  to  cany  out 
the  provisions  of  section  2iaA  of  the 
INA,  as  provided  in  these  regulations  for 
enforcement  by  the  Wage  and  Hour 
Division,  pertain  to 

(a)  The  maintenance  of  records  and 
the  reporting  to  the  Federal  Government 
of  those  items  required  under  ^i  502.11 
and  502.12  of  this  part; 

(b)  The  maintenance  of  records  and 
the  reporting  to  an  individual 
replenishment  agricultural  worker  of 
those  items  required  under  ||  502.11 
and  502.13  of  this  part; 

(c)  The  truth  of  disclosures,  whether 
in  writing  or  not.  of  terms,  conditions,  or 
existence  of  agricultural  employment 
offered  to  a  replenishment  agriculttual 
worker  under  §  502.14  of  this  part 

(d)  The  anti-discrimination 
protections  to  any  replenishment 
agricultural  worker  as  required  under 
I  502.15  of  this  part 

(e)  The  accitfacy  of  information 
provided  as  required  to  a  replenishment 
agricultural  worker  and  the  Federal 
Government  under  §  502.16  of  this  part 
and 

(f)  The  providing  of  the  same 
transportation  (comparable  in  expense 
and  scope)  to  other  workers  as  provided 
to  a  replenishment  agricultiu-al  worker 
as  required  under  t  502.17  of  this  part. 

S  502.21    QeneraL 

(a)  Whenever  the  Secretary  believes 
that  the  provisions  of  section  210A  of 
the  INA  or  these  regulations  have  been 
violated,  such  action  shall  be  taken  and 
such  proceedings  instituted  as  deemed 
appropriate,  including  (but  not  limited 
to)  the  following: 

(1)  Petition  any  appropriate  District 
Court  of  the  United  States  for  temporary 
or  permanent  injunctive  relief  to  restrain 
violation  of  the  provisions  of  the  Act  or 
this  part  by  any  person; 

(2)  Institute  appropriate 
administrative  proceedings,  including 
the  assessment  of  a  civil  money  penalty 
against  any  person  for  a  violation  of  the 
obligations  of  the  Act  or  this  part  or 

(3)  Refer  any  unpaid  civil  money 
penalty  which  has  become  a  final  and 
unappealable  order  of  the  Secretary  or  a 
final  judgment  of  a  court  in  favor  of  the 
Secretary  to  the  Attorney  General  for 
recovery. 

(b)  The  taking  of  any  one  of  the 
actions  referred  to  in  paragraph  (a)  shall 
not  be  a  bar  to  the  concurrent  taking  of 
any  other  appropriate  action. 


SSQtat   Napreoenlalloii  of  the  Secretary. 

(a)  Except  as  provided  in  section 
518(a)  of  Title  28,  U.S.  Code,  relating  to 
litigation  before  the  Supreme  Court  the 
Solicitor  of  Labor  may  appear  for  and 
represent  the  Secretary  in  any  civil 
litigation  brought  under  section  210A  of 
the  Act. 

(b)  The  Solicitor  of  Labor,  through  the 
authorized  representatives,  shall 
represent  the  Administrator  and  the 
Secretary  in  all  administrative  hearings 
under  the  provisions  of  section  210A  of 
the  Act  and  this  part. 


S502.23   CMI  money  penalty  I 

(a)  A  civil  money  penalty  in  an 
amount  not  to  exceed  tl.000  may  be 
assessed  for  each  violation  of  section 
210A  of  the  Act  or  this  part 

(b)  A  civil  money  penalty  may  be 
assessed  by  the  Administrator  for: 

(1)  Failing  to  furnish  any  certificate  as 
required  under  sections  502.12  and 
502.13  of  this  part 

(2)  Furnishing  a  false  statement  as 
prohibited  in  section  502.16  of  this  pcut 

(3)  Failing  to  provide  the  same 
transportation  to  any  worker  as 
provided  for  a  replenishment 
agricultural  worker  as  required  in 
section  502.17  of  this  part; 

(4)  Knowingly  furnishing  false  or 
misleading  information  to  a 
replenishment  agricultiu-al  worker 
concerning  the  terms,  conditions,  or 
existence  of  agriculttual  employment  as 
prohibited  in  section  502.14  of  this  part; 

(5)  Discriminating  against  a 
replenishment  agricultural  worker  as 
prohibited  in  section  502.15  of  this  part; 

(6)  Failing  to  keep  the  records 
required  by  section  502.11  of  this  part; 

(7)  Failing  to  furnish  records  required 
to  be  kept  under  these  regulations  to 
Department  of  Labor  officials  upon 
request  as  required  by  section  502.11  of 
this  part; 

(8)  Interfering  with  the  performance  of 
an  investigation  or  inspection  in  the 
United  States  as  prohibited  in  section 
502.5  of  this  part;  or 

(9)  Any  other  violation  of  the 
regulations  in  this  part  or  section 
210A(b)(2)  or  (f)  of  the  Act. 

(c)  In  determining  the  amoimt  of 
penalty  to  be  assessed  for  any  violation 
outlined  in  paragraph  (a)  of  this  section, 
the  Administrator  shall  consider  the 
type  of  violation  committed  and  other 
relevant  factors.  The  matters  which  may 
be  considered  include,  but  are  not 
limited  to,  the  following: 

(1)  Previous  history  of  violation,  or 
violations  of  the  provisions  of  the  Act  or 
this  part; 

(2)  The  number  of  workers  affected  by 
the  violation  or  violations; 


(3)  The  seriousness  of  the  violation  or 
violations; 

(4)  Efforts  made  in  good  faith  to 
comply  with  the  provisions  of  the  Act 
and  the  regulations  in  this  part; 

(5)  Explanation  by  person  charged 
with  the  violation  or  violations; 

(6)  Commitment  to  future  compUance, 
taking  into  account  the  public  interest 
and  whether  the  person  has  previously 
violated  the  provisions  of  the  Act;  and 

(7)  The  extent  to  which  the  worker 
su^ered  loss  or  damage. 

{502.24    Enforcement  Of  Wage  and  Hour 
Investigative  auttwrity. 

Section  502.4  of  this  part  prescribes 
the  investigation  authority  of  the  Wage 
and  Hour  Division  for  the  purpose  of 
enforcing  section  210A  of  the  Act  and 
this  part.  The  taking  of  any  action  to 
interfere  with  Department  of  Labor 
officials  in  the  conduct  of  an 
investigation  is  prohibited  by  section 
502.5  of  this  part  and  will  subject  such 
person  or  entity  to  such  action  as 
appropriate,  including  the  assessment  of 
civil  money  penalties,  an  injunction  to 
bar  interference  with  the  investigation, 
and  criminal  penalties. 

S  502.2S    dvN  money  penaltie*— payment 


Where  the  assessment  is  directed  in  a 
final  order  by  the  Administrator,  by  an 
Administrative  Law  Judge,  or  by  the 
Secretary,  the  amount  of  the  penalty  is 
immediately  due  and  payable  to  the 
United  States  Department  of  Labor.  The 
person  assessed  such  penalty  shall  remit 
promptly  the  amount  thereof  as  finally 
determined,  to  the  Administrator  by 
certified  check  or  by  money  order,  made 
payable  to  the  order  of  "Wage  and  Hour 
Division,  Labor."  The  remittance  shall 
be  delivered  or  mailed  to  the  Wage  and 
Hour  Division  Regional  Office  for  the 
area  in  which  the  violations  occurred. 

Subpart  D — Administrative 
Proceedings 

General 

S  S02J30   EstattHshment  of  procedures  and 
mm  or  pracnco. 

This  subpart  codifies  and  establishes 
the  procedures  and  rules  of  practice 
necessary  for  the  administrative 
enforcement  of  the  Act 

S  502^1    Applicability  Of  procedure*  and 


The  procedures  and  rules  contained  in 
this  subpart  prescribe  the  administrative 
process  necessary  for  a  determination  to 
impose  an  assessment  of  civil  money 
penalties  for  violations  of  the  Act  or  of 
these  regulations.  The  "Rules  of  Practice 
and  Procedure  for  Administrative 


Hearings  Before  the  Office  of 
Administrative  Law  Judges"  established 
by  the  Secretary  at  29  CFR  Part  18  shall 
apply  to  this  subpart,  as  provided  in 
section  §  502.38  of  this  part. 

Procedures  Relating  to  Hearing 

$502.32    Written  notice  of  determination 
required. 

Whenever  the  Secretary  determines  to 
assess  a  civil  money  penalty  for  a 
violation  of  the  Act  or  this  part,  the 
person  against  whom  such  penalty  is 
assessed  shall  be  notified  in  writing  of 
such  determination. 

§502.33    Contents  Of  notice. 

The  notice  required  by  §  502.32  of  this 
part  shall: 

(a)  Set  forth  the  determination  of  the 
Secretary  and  the  reason  or  reasons 
therefore; 

(b)  Set  forth  a  description  of  each 
violation  and  the  amount  assessed  for 
each  violation; 

(c)  Set  forth  the  right  to  request  a 
hearing  on  such  determination; 

(d)  Inform  any  affected  person  or 
persons  that  in  the  absence  of  a  timely 
request  for  a  hearing,  the  determination 
of  the  Secretary  shall  become  final  and 
unappealable:  and 

(e)  Set  forth  the  time  and  method  for 
requesting  a  hearing,  and  the  procedures 
relating  thereto,  as  set  forth  in  S  502.34 
of  this  part. 

§502.34    Request  for  hearing. 

(a)  Any  person  desiring  to  request  an 
administrative  hearing  on  a  civil  money 
penalty  assessment  pursuant  to  this  part 
shall  make  such  request  in  writing  to  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  no  later  than 
thirty  (30)  days  after  the  service  of  the 
notice  referred  to  in  §  502.33  of  this  part. 

(b)  No  particular  form  is  prescribed 
for  any  request  for  hearing  permitted  by 
this  subpart.  However,  any  such  request 
shall: 

(1)  Be  typewritten  or  legibly  written 
on  size  8%'  x  11"  papen 

(2)  Specify  the  issue  or  issues  stated 
in  the  notice  of  determination  giving  rise 
to  such  request 

(3)  State  the  specific  reason  or 
reasons  why  the  person  requesting  the 
hearing  believes  such  determination  is 
in  error; 

(4)  Be  signed  by  the  person  making  the 
request  or  by  an  authorized 
representative  of  such  person;  and 

(5)  Include  the  address  at  which  such 
person  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto. 


(c)  The  request  for  hearing  must  be 
received  by  the  Administrator  at  the 
address  set  forth  in  paragraph  (a)  of  this 
section,  within  the  time  set  forth  in  that 
paragraph.  For  the  affected  person's 
protection,  if  the  request  is  by  mail,  it 
should  be  by  certified  mail,  return 
receipt  requested. 

Rules  of  Piactioe 

§502.38    GeneraL 

Except  as  specifically  provided  in  this 
subpart  and  to  the  extent  they  do  not 
conflict  with  the  provisions  of  this 
subpart  the  "Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
Judges"  established  by  the  Secretary  at 
29  CFR  Part  18  shall  apply  to 
administrative  proceedings  under  this 
subpart. 

§502.39    Sarvic*  Of  determinations  and 
computation  of  time. 

(a)  Service  of  a  determination  to 
assess  a  civil  money  penalfy  shall  be 
made  by  personal  service  to  the 
individual,  officer  of  a  corporation,  or 
attorney  of  record  or  by  mailing  the 
determination  to  the  last  known  address 
of  the  individual  officer,  or  attorney.  If 
done  by  certified  mail,  service  is 
complete  upon  mailing.  If  done  by 
regular  mail,  service  is  complete  upon 
receipt  by  addressee; 

(b)  Time  will  be  computed  beginning 
with  the  day  following  the  action  and 
includes  the  last  day  of  the  period 
unless  it  is  a  Saturday,  Sunday,  or 
federally-observed  holiday,  in  which 
case  the  time  period  includes  the  next 
business  day;  and 

(c)  When  a  determination  is  served  on 
a  parfy  by  mail,  five  (5)  days  shall  be 
added  to  the  prescribed  period  during 
which  the  party  has  the  right  to  request 
a  hearing  on  the  determination. 

§502.40    Commsocsmsnt  of  precssding. 

Each  administative  proceeding 
permitted  under  the  Act  and  these 
regulations  shall  be  commenced  upon 
receipt  of  a  timely  request  for  hearing 
filed  in  accordance  with  section  502.34 
of  this  part. 

§502.41    Designation  of  record. 

(a)  Each  administrative  proceeding 
instituted  under  the  Act  and  this  part 
shall  be  identified  of  record  by  a  number 
preceded  by  the  year  and  the  letters  "S/ 
RAW". 

(b)  The  number,  letter,  and 
designation  assigned  to  each  such 
proceeding  shall  be  clearly  displayed  on 
each  pleading,  motion,  brief,  or  other 
formal  document  filed  and  docketed  of 
record. 
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§502.42    Caption  of  procMding. 

(a)  Each  admini8ti»tive  proceeding 
instituted  under  the  Act  and  this  part 
shall  be  captioned  in  the  name  of  the 
person  requesting  such  hearing,  and 
shall  be  styled  as  follows:  fai  The  Matter 
of ,  Respondent 

(b)  For  the  purposes  of  administrative 
proceedings  under  the  Act  and  this  part 
the  "Secretary  of  Labor"  shall  be 
identified  as  plaintiff  and  the  person 
requesting  such  hearing  shall  be  named 
as  respondent. 

Referral  for  Haaring 

$502.43    Rofwrai  to  AdmlntotraUv*  Uw 
Judge. 

(a)  Upon  receipt  of  a  timely  request 
for  a  hearing  Hied  pursuant  to  and  in 
accordance  with  S  502.34  of  this  part, 
the  Secretary,  by  the  Associate  Solicitor 
for  the  Division  of  Fair  Labor  Standards 
or  by  the  Regional  Solicitor  for  the 
Region  in  which  the  action  arose,  shall, 
by  Order  of  Reference,  promptiy  refer  an 
authenticated  copy  of  the  notice  of 
administrative  determination 
complained  of,  and  the  original  or  a 
duplicate  copy  of  the  request  for  hearing 
signed  by  the  person  requesting  such 
hearing  or  by  the  authorized 
representative  of  such  person,  to  the 
Chief  Administrative  Law  Judge,  for  a 
determination  in  an  administrative 
proceeding  as  provided  herein.  The 
notice  of  administrative  determination 
and  request  for  hearing  shall  be  Hied  of 
record  in  the  Office  of  the  Chief 
Administrative  Law  judge  and  shall, 
respectively,  be  given  the  effect  of  a 
complaint  and  answer  thereto  for 
purposes  of  the  administrative 
proceeding,  subject  to  any  amendment 
that  may  be  permitted  under  this  part. 

(b)  A  copy  of  the  Order  of  Reference, 
together  with  a  copy  of  this  part,  shall 
be  served  by  counsel  for  the  Secretary 
upon  the  person  requesting  the  hearing, 
in  the  manner  provided  in  29  CFR  18.3. 

§502.44    Notice  of  docketing. 

The  Chief  Administrative  Law  Judge 
shall  promptly  notify  the  parties  of  the 
docketing  of  each  matter. 

§  502.45    Service  upon  attomeye  for  the 
Department  of  Lalwr— number  of  copiee. 

Two  (2)  copies  of  all  pleadings  and 
other  documents  required  for  any 
administrative  proceeding  provided  by 
this  part  shall  be  served  on  the 
attorneys  for  the  Department  of  Labor. 
One  copy  shall  be  served  on  the 
Associate  Solicitor,  Division  of  Fair 
Labor  Standards,  Office  of  the  Solicitor, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  and  one  copy  on  the  Attorney 
representing  the  Department  in  the 


proceeding.  Procedures  Before 
Administrative  Law  Judge. 

§  502.46    Appearancea;  representation  of 
ttie  Department  of  Labor. 

The  Associate  Solicitor,  Division  of 
Fair  Labor  Standards,  and  such  other 
counsel  as  may  be  designated,  shall 
represent  the  Department  in  any 
proceeding  under  this  part. 

§  502.47   Coneent  Hndkiga  and  order. 

(a)  General.  At  any  time  after  the 
commencement  of  a  proceeding  under 
this  part,  but  prior  to  the  reception  of 
evidence  in  any  such  proceeding,  a 
party  may  move  to  defer  the  receipt  of 
any  evidence  for  a  reasonable  time  to 
permit  negotiation  of  an  agreement 
containing  consent  Hndings  and  an 
order  disposing  of  the  whole  or  any  part 
of  the  proceeding.  The  allowance  of 
such  deferment  and  the  duration  thereof 
shall  be  at  the  discretion  of  the 
Administrative  Law  Judge,  after 
consideration  of  the  nature  of  the 
proceeding,  the  requirements  of  the 
public  interest,  the  representations  of 
the  parties,  and  the  probability  of  an 
agreement  being  reached  which  will 
result  in  a  just  disposition  of  the  issues 
involved. 

(b)  Content  Any  agreement 
contaiiung  consent  findings  and  an 
order  disposing  of  a  proceeding  or  any 
part  thereof  shall  also  provide: 

(IJ  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  notice  of  administrative 
determination  (or  amended  notice,  if  one 
is  Filed),  and  the  agreement: 

(3)  A  waiver  of  any  further  procedural 
steps  before  the  Administrative  Law 
Judge;  and 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  Hndings 
and  order  entered  into  in  accordance 
with  the  agreement. 

(c)  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  the  parties  or  their 
authorized  representatives  or  their 
counsel  may: 

(1)  Submit  the  proposed  agreement  for 
consideration  by  the  Administrative 
Law  Judge:  or 

(2)  Inform  the  Administrative  Law 
Judge  that  agreement  cannot  be  reached. 

(d)  Disposition.  In  the  event  an 
agreement  containing  consent  findings 
and  an  order  is  submitted  within  the 
time  allowed  therefor,  the 
Administrative  Law  Judge,  within  thirty 
(30)  days  thereafter,  shall,  if  satisfied 
with  its  form  and  substance,  accept  such 


agreement  by  issuing  a  decision  based 
upon  the  agreed  flndings. 

§502.4S   DacWon  and  Order  Of 


(a)  The  Administrative  Law  Judge 
shall  prepare,  as  promptly  as  practicable 
after  the  expiration  of  the  time  set  for 
filing  proposed  findings  and  related 
papers  a  decision  on  the  issues  referred 
by  the  Secretary. 

(b)  The  decision  of  the  Administrative 
Law  Judge  shall  be  limited  to  a 
determination  whether  the  respondent 
has  violated  the  Act  or  these  regulations 
and  the  appropriateness  of  the  remedy 
or  remedies  imposed  by  the  Secretary. 
The  Administrative  Law  Judge  shall  not 
render  determinations  on  the  legality  of 
a  regulatory  provision  or  the 
constitutionality  of  a  statutory 
provision. 

(c)  Hie  decision  of  the  Administrative 
Law  Judge,  for  purposes  of  the  Equal 
Access  to  Justice  Act  (5  U.S.C.  504), 
shall  be  limited  to  determinations  of 
attorney  fees  and/or  other  litigation 
expenses  in  adversary  proceedings 
requested  pursuant  to  section  502.34  of 
this  part  which  involve  the  imposition  of 
a  civil  money  penalty  assessed  for  a 
violation  of  the  Act  or  this  part. 

(d)  The  decision  of  the  Administrative 
Law  Judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  basis  therefor,  upon  each  material 
issue  presented  on  the  record.  The 
decision  shall  also  include  an 
appropriate  order  which  may  be  to 
a^irm,  deny,  reverse,  or  modify,  in 
whole  or  in  part  the  determination  of 
the  Secretary.  The  reason  or  reasons  for 
such  order  shall  be  stated  in  the 
decision. 

(e)  The  Administrative  Law  Judge 
shall  transmit  to  the  Chief 
Administrative  Law  Judge  the  entire 
record  including  the  decision.  The  Chief 
Administrative  Law  Judge  shall  serve 
copies  of  the  decision  on  each  of  the 
parties. 

(f)  The  decision  when  served  shall 
constitute  the  final  order  of  the 
Secretary  unless  the  Secretary,  pursuant 
to  section  210A(f)(4)  of  the  INA  modifies 
or  vacates  the  decision  and  order  of  the 
Administrative  Law  Judge. 

(g)  Except  as  provided  in  §§  502.48 
through  S02JM  of  this  part  the 
administrative  remediies  available  to  the 
parties  under  the  Act  will  be  exhausted 
upon  service  of  the  decision  of  the 
Administrative  Law  Judge. 


Federal  Regtoter  /  Vol.  53.  No.  138  /  Tuesday.  July  19,  1988  /  Propoged  Rules 


27315 


Modification  or  Vacation  of  Order  of 
Administrative  Law  Judge 

§502.49    AuttMWtty  of  ttie  Secretary. 

The  Secretary  may  modify  or  vacate 
the  Decision  and  Order  of  the 
Administrative  Law  Judge  whenever  the 
Secretary  concludes  that  the  Decision 
and  Order 

(a)  Is  inconsistent  with  a  policy  or 
precedent  established  by  the 
Department  of  Labor 

(b)  Encompasses  determinations  not 
within  the  scope  of  the  authority  of  the 
Administrative  Law  Judge;  or 

(c)  Awards  attorney  fees  and/or  other 
litigation  expenses  pursuant  to  the  Equal 
Access  to  Justice  Act  which  are 
unjustified  or  excessive,  the  Secretary 
may  modify  or  vacate  such  Decision  and 
Order,  or 

(d)  Otherwise  warrants  modifying  or 
vacating. 

§  502.50    Procedures  for  Initiating  review. 

(a)  Within  twenfy  (20)  days  after  the 
date  of  the  decision  of  the 
Administrative  Law  Judge,  the 
respondent  the  Administrator,  or  any 
other  party  desiring  review  thereof,  may 
file  with  the  Secretary  an  original  and 
two  copies  of  a  petition  for  issuance  of  a 
Notice  of  Intent  as  described  under 

§  500.51.  The  petition  shall  be  in  writing 
and  shall  contain  a  concise  and  plain 
statement  specifying  the  grounds  on 
which  review  is  sought.  A  copy  of  the 
Decision  and  Order  of  the 
Administrative  Law  Judge  shall  be 
attached  to  the  petition. 

(b)  Copies  of  the  petition  shall  be 
served  upon  all  parties  to  the  proceeding 
and  on  the  Chief  Administrative  Law 
Judge. 

§502.51    Implementation  by  the  Secretary. 

(a)  Whenever,  on  the  Secretary's  own 
motion  or  upon  acceptance  of  a  party's 
petition,  the  Secretary  believes  that  a 
Decision  and  Order  may  warrant 
modifying  or  vacating,  die  Secretary 
shall  issue  a  Notice  of  Intent  to  modify 
or  vacate  the  Decision  and  Order  in 
question. 

(b)  The  Notice  of  Intent  to  Modify  or 
Vacate  a  Decision  and  Order  shall 
specify  the  issue  or  issues  to  be 
considered,  the  form  in  which 
submission  shall  be  made  (i.e^  briefs, 
oral  argument  etc.),  and  the  time  within 
which  such  presentation  shall  be 


submitted.  The  Secretary  shall  closely 
limit  the  time  within  which  the  briefs 
must  be  filed  or  oral  presentations 
made,  so  as  to  avoid  imreasonable 
delay. 

(c)  The  Notice  of  Intent  shall  be  issued 
within  thirty  (30)  days  after  the  date  of 
the  Decision  and  Order  in  question. 

(d)  Service  of  the  Notice  of  Intent 
shall  be  made  upon  each  party  to  the 
proceeding,  and  upon  the  Chief 
Administrative  Law  Judge,  in  person  or 
by  certified  mail. 

§502.52    FUing  and  service. 

(a)  Filing.  All  documents  submitted  to 
the  Secretary  shall  be  filed  with  the 
Secretary  of  Labor,  U.S.  Department  of 
Labor,  Washington,  DC  20210. 

(b)  Number  of  copies.  An  original  and 
two  copies  of  all  documents  shall  be 
filed. 

(c)  Computation  of  time  for  delivery 
by  mail.  Documents  are  not  deemed 
filed  with  the  Secretary  until  actually 
received  by  the  Secretary.  All 
documents,  including  documents  filed 
by  mail,  must  be  received  by  the 
Secretary  either  on  or  before  the  due 
date. 

(d)  Manner  and  proof  of  service.  A 
copy  of  all  documents  filed  with  the 
Secretary  shall  be  served  upon  all  other 
parties  involved  in  the  proceeding. 
Service  under  this  section  shall  be  by 
personal  delivery  or  by  mail.  Service  by 
mail  is  deemed  effected  at  the  time  of 
mailing  to  the  last  known  address. 

§502.53    Responsibility  Of  the  Office  Of 
Administrative  Law  Judge*. 

Upon  receipt  of  the  Secretary's  Notice 
of  Intent  to  Modify  or  Vacate  the 
Decision  and  Order  of  an 
Administrative  Law  Judge,  the  Chief 
Administrative  Law  Judge  shall,  within 
fifteen  (15)  days,  index,  certify  and 
forward  a  copy  of  the  complete  hearing 
record  to  the  Secretary. 

§502.54    Hneldecielon  Of  the  Secretary. 

(a)  The  Secretary's  final  Decision  and 
Order  shall  be  issued  within  120  days 
from  the  Notice  of  intent  granting  the 
petition,  and  shall  be  served  upon  all 
parties  and  the  Chief  Administrative 
Law  Judge,  in  person  or  by  certified 
mail. 

(b)  Upon  receipt  of  an  Order  of  the 
Secretary  modifying  or  vacating  the 
Decision  and  Order  of  an 
Administrative  Law  Judge,  the  Chief 


Administrative  Law  Judge  shall 
substitute  such  Order  for  the  Decision 
and  Order  of  the  Administrative  Law 
Judge. 

§502.56    Stay  pending  deddon  of  the 
Secretary. 

(a)  The  filing  of  a  petition  seeking 
review  by  the  Secretary  of  a  Decision 
and  Order  of  an  Administrative  Law 
Judge,  pursuant  to  §  502.50  does  not  stop 
the  running  of  the  thirty-day  time  limit  in 
which  respondent  may  file  an  appeal  to 
obtain  a  review  in  the  United  States 
District  Court  of  an  administrative 
order,  under  section  210A  of  the  INA,  as 
provided  in  section  503(b)(c)  of  the 
MSPA.  unless  the  Secretary  issues  a 
Notice  of  Intent  pursuant  to  {  502.51. 

(b)  In  the  event  a  respondent  has  filed 
a  notice  of  appeal  of  the  Administrative 
Law  Judge's  Decision  and  Order  in  a 
United  States  District  Court  prior  to 
receipt  of  the  Secretary's  Notice  of 
Intent  the  Secretary  shall  seek  a  stay  of 
proceedings  in  such  United  States 
District  Court. 

(c)  Where  the  Secretary  has  issued  a 
Notice  of  Intent  the  time  for  filing  an 
appeal  of  a  Decision  and  Order  issued 
under  this  part  shall  commence  from 
the  date  of  the  issuance  of  the 
Secretary's  final  decision,  as  provided  in 
§  502.54. 

Record 

§502.56    Retention  of  official  record. 

The  o^dal  record  of  every  completed 
administrative  hearing  provided  by  this 
part  shall  be  maintained  and  filed  under 
the  custody  and  control  of  the  Chief 
Administrative  Law  Judge. 

§502.57    CertNteaaen  Of  Official  record. 

Upon  receipt  of  timely  notice  of 
appeal  to  a  United  States  District  Court 
of  a  decision  and  Order  issued  under 
this  part  the  Chief  Administrative  Law 
Judge  shall  promptiy  certify  and  file 
with  the  appropriate  United  States 
District  Court,  a  full,  true,  and  correct 
copy  of  the  entire  record,  including  the 
transcript  of  proceedings. 

Editorial  Note. — ^The  Department  presents 
forms  in  the  Appendix  wliich  satisfy  certain 
disclosure  and  reconUceeping  aspects  of  the 
Act  and  the  regulations.  These  forms, 
however,  will  not  appear  in  the  Code  of 
Federal  Regulations. 
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WORK-DAY  REPORT 


Form  -  ESA  92 


Pursuant  to  section  210A(b)(2)  of  the  Iramlcratlon  and  Nationality  Act,  this  report  is  to  be  submitted  to  the  Committee  for 
Employment  on  Special  Agricultural  Workers,  P.O.  Box  XXXX.  Washington,  D.C.   XXXXX,  for  (CHECK  APPROPRIATE  BOXES): 


n 


CI 


1.   Fiscal  Year  (FY)  1989 


□ 


FY  1990 


a 


FY  1991 


FY  1992 


2.   October  1  through  December  31  (due  January  16 j  

January  1  through  March  30  (due  April  17)      


April  1  through  June  30  (due  July  17 j 

July  1  through  September  30  (due  October  16) 


s 
g. 

9 


3.   Employer  Mam* 


Daytime  Telephone  Number 
Area  Code  Number  _ 


Employer  Identification  Number 


Employer  Address  Including  zip  code 


All  crops  on  which  reportable  workers  were 
employed: 


6.   The  folloNlng  employees  had  at  least  one  day  of  4  hours  worked  (a  work-day)  in  seasonal  agricultural  servi 


ces: 


Name  of 
Worker 


Crop  if  Hay.  Sod 
or  Sugar  Cane 


INS  Alien 
Registration 

Number 


A  9 


A  9 


A  9 


A  9 


A  a 


A  9 


A  9 


A  9 


A  9 


A  9 


A  9 


A  H 


A  H 


Number  of 
Days  in  which 
4  hours  or  more 
were  worked. 


< 

en 

w 

Z 

o 


CO 

o 


H 

e 
n 

03 


s 


O 

o 

to 
o^ 

JO 

CD 


THE  WILLFUL  FALSIFICATION  OF  ANY  OF  THE  ABOVE  STATEMENTS  MAY  SUBJECT  THE  EMPLOYER  TO  CIVIL  OR  CRIMINAL  PROSECUTION.   SEE 
SECTION  1001  OF  TITLE  18  OF  THE  UNITED  STATES  CODE. 


See  instructions  on  reverse. 


Signature  and  Dat^ 


INSTRUCTIONS  FOR  COMPLETION  OF  FORM  ESA-92 
(For  further  details,  refer  to  Regulations.  29  CFR  Part  502) 

Tk«  ■u'thorltr  for  this  cartlf Icatlon  to  ths  Federal  Government  is  contained  in  Section  21UA  of  the  Immigration  and 
Nationality  Act  as  amended  by  the  Immigration  Reform  and  Control  Act  of  1986  flRCA).  Public  Law  99-603.   This  rorm  is  to  report 
employment  information  of  certain  workers  employed  in  seasonal  agricultural  services.   This  information  is  used  to  identify 
labor  shortages  and,  if  necessary,  to  replenish  the  work  force  for  this  type  of  employment.   A  worker  whose  employment  is 
to  be  reported  is  identified  by  Immigration  and  Naturalization  Service  (INS)  as  an  individual  with  an  Alien  Registration 
Number  (If  applicable,  submitted  by  the  employee  on  the  Form  1-9)  in  the  A  SOouOouO  series  and  performing  v>ork  in  Seasonal 
Agricultural  Services. 

Performing  work  in  "Seasonal  Agricultural  Services"  means  perf6rming  field  work  related  to  planting,  cultural  practices. 
cultivating,  growing  and  harvesting  of  fruits  and  vegetables  of  ^vcry   kind  and  other  perishable  commodities*  as  defined  in 
regulation  7  CFR  part  Id.   For  purposes  of  this  regulation  only,   seasonal  agricultural  services   also  includes  field  work 
performed  in  the  following  "contested  crops':   hay,  sod.  and  sugar  cane.   The  requirement  of  reporting  these  commodities 
does  not  constitute  evidence  that  they  are  eligible  commodities  for  purposes  of  the  SAW  program.   The  reporting 
requirements  will  enable  the  Federal  Government  and  the  replenishment  agricultural  worker  to  obtain  needed  data  in  the 
•vsnt  that  It  la  later  decided  that  these  commodities  are  SAW  eligible. 

"Field  work"  Is  defined  as  work  performed  on  agricultural  land  lor  the  purpose  of  planting,  cultural  practices,  cultivating, 
growing,  harvesting,  drying,  processing,  or  packing  any  fruits,  vegetables,  or  other  perishable  commodities*.   These 
activities  have  to  be  performed  on  agricultural  land  in  order  to  produce  fruits,  vegetables,  and  other  perishable 
comoditias*,  as  opposed  to  those  activities  that  occur  in  a  processing  plant  or  packinghouse  not  on  agricultural  lands. 
Thus,  drying,  processing,  or  packing  of  fruits,  vegetables,  and  other  perishable  commodities*  in  the  tieid  and  the  on  the 
field"  loading  of  transportation  vehicles  are  included.   Operations  using  a  machine,  such  as  a  picker  or  a  tractor,  to  perform 
these  activities  on  agricultural  lands  are  included.   Supervising  any  of  these  activities  shall  be  considered  performing  the 
activities. 


"Agricultural  lands"  means  any  land.  cave,  or  structure,  such  as  a  greenhouse, 
purpose  of  performing  field  work. 


except  packinghouses  or  canneries,  used  for  the 


•Fruits  and  vegetables  of  every  kind  and  other  perishable  copUBodities  INCLUDE  the  following: 

All  fruits  and  vegetables,  including  (but  not  limited  to)  berries,  melons,  tree  fruits  and  nuts,  table  vegetables;  also 
com  and  small  grains,  cotton,  soybeans;  other  perishable  commodities  are  limited  to  Christmas  trees,  cut  flowers,  herbs, 
hops,  horticultural  specialties  (field  grown,  containerized,  and  greenhouse  produced  nursery  crops),  Spanish  reeds  <  grundp 
donax 1 .  spices,  sugar  beets,  and  tobacco,  as  defined  In  7  CFR  Part  Id. 

•Examples  of  other  coamodltles  which  are  EXCLUDED  are: 

Animal  aquacultural  products,  birds,  dairy  products,  earthworms,  fish  Including  oysters  and  shellfish,  flax,  forest 
products,  fur  bearing  animals  and  rabbits,  honey,  horses  and  other  equines,  livestock  of  ail  kinds  including  animal 
specialties,  millet,  milo,  poultry  and  poultry  products,  sorghum,  wildlife  and  wool. 


"Contested  crops"  INCLUDE  hay,  sod,  and  sugar  cane, 
these  crops. 


Reports  must  be  filed  on  field  work  performed  by  reportable  workers  in 
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INSTRUCTIONS  FOR  COMPLETION  OF  FORM  ESA-92  (CONTINUED) 


This  form  is  to  certify  employment  information  of  certain  workers  employed  in  seasonal  agricultural  services  in  which  the 
employer  Is  required  to  provide  to  the  Federal  Government. 


ITEM  1.  Indicate  the  fiscal  year  for  which  the  information  is  submitted. 

ITEM  2.  Indicate  the  quarter  for  which  the  information  Is  submitted. 

ITEM  3.  Enter  the  complete  legal  name,  address,  and  telephone  number  (including  area  code)  of  the  employer. 

ITEM  4.  Enter  the  employer  federal  tax  identification  number.  • 

ITEM  5.  Indicate  in  this  space  the  crops  (such  as  "cucumbers"  or  "wheat")  in  which  the  workers  were  employed. 

ITEM  6.   With  respect  to  each  resident  alien  worker  with  an  Alien  Registration  Number  in  the  A  90000000  series  who  is 
employed  in  seasonal  agricultural  services  at  any  time  during  the  quarter  reported,  enter  each  worker's  name,  and  INS  alien 
registration  number:  the  crop  on  which  the  worker  was  employed  if  hay.  sod,  or  sugar  cane:  and  the  total  number  of  work-days 
that  each  worker  was  employed  in  seasonal  agricultural  services.   A  "work-day"  is  defined  as  any  day  during  which  at  least 
four  (4)  hours  of  work  in  seasonal  agricultural  services  is  performed.   If  one  worker  performs  seasonal  agricultural  services 
for  more  than  one  employer  on  any  one  day,  only  one  work-day  will  be  counted. 


THIS  FORM  MUST  BE  SIGNED  AND  DATED  BY  THE  REPORTING  EMPLOYER  OR  A  DESIGNATED  REPRESENTATIVE  OF  THE  EMPLOYER. 
STATEMENTS  SUBMITTED  IN  COMPLIANCE  WITH  THIS  ACT  ARE  SUBJECT  TO  18  U.S.C.  1001. 


NOTE: 


Whoever,  in  any  matter  within  the  Jurisdiction  of  any  department  or  agency  of  the  United  States  knowingly  and  willfully 
falsifies,  conceals  or  covers  up  by  any  trick,  scheme,  or  device  a  material  fact,  or  makes  any  false,  fictitious  or  fraudulent 
statements  or  representations,  or  makes  or  uses  any  false  writing  or  document  knowing  the  same  to  contain  any  false,  fictitious 
or  fraudulent  statement  or  entry,   shall  be  fined  not  more  than  $10,000  or  imprisoned  for  not  more  than  five  years,  or  both. 

Failure  to  accurately  complete  and  mail  this  form  within  the  time  period  specified  in  regulation  29  CFR  502  will  be  in 
violation  of  the  Immigration  and  Nationality  Act  as  amended  by  IRCA.   The  penalties  imposed  are  contained  in  the  statute  and 
regulation  29  CFR  502. 

Public  reporting  burden  fcr  this  ecllaction  oi"  information  is  estimated  to  average  20  1/2  minutes  per  response,  including  the 
time  for  reviewing  instruction,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  collection  of  information.   Send  comments  regarding  this  burden  esrimate  or  any  other  aspect  of  this  collection 
of  information.  Including  suggestions  for  reducing  this  burden,  to  the  Office  of  Information  Management,  Department  of  Labor, 
Room  N-1301.  200  Constitution  Ave.,  NW. ,  Washington.   DC   20210:  and  to  the  Office  of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  Washington.  DC  20503. 
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APPENDIX  B— WAGE  STATEMENT,  WH-501R 


Fmplnyaa 

SocW  SMuniy  No. 
ien  Refiatra 

Date  of  Report: 

Woncwnk  Ending  (Month,  d«y,  tnf) 

Peraanent 

Addraaa                                                                                     INS  Al 

tlOB    No        A 

Oty/0*l« 

Son/ 

Mon/ 

Thoi/ 

W*f 

rtmn/ 

fft/ 

s«v 

Total  HiHire 
s.       Workad    ^ 

Muaber  Of           (At   leoat   4   hra 
^rk-Oayo          worked  oach  day) 

Sttrlinf  TliiM 

Qulttln«  Tim* 

Hourt  worked 

ITSMIZED 
DCOUCTIONS 

cnrrrmtt 

UnltiOon* 

PICA 

Fadoral  Tax 

Stat*  Tax 

ratal 
GrMI 

Rant 

Food 

sy 

Trantportatlon 

R«l*  or  Pay  (Hour- 

Otnar 

0«lly  Pay 

Othar 

Empioyor                                                                                                                  Ai 

17  infor»«iion  which  pertains  to     work  days'   for 
le  person  named  above   is  provided   in  accordance 
th  section  210A  of   the   lunigration  and 
tionality  Act.      See  reverse  for  instructions. 

V   Oodueuoat  / 

AMriM                                                                                                                              u-t 

SocM  Socunty  Cmi 

Na 

Mawar  I.O.  M>.     „  ,   ,  , 

y^  Nat  Pay 

C  (Amount  OM 
N^Cmployaat) 

Dau  Patdt 

Form  vm-501R 


Froperlr  filled  out,  this  optional  fona  ttlll  satisfy  the  requirements  of  sections  201(d)(2)  and  (c)(2)  of  the  Migrant  and 
S««i8onal  Agricultural  Worker  Protection  Act  (M3PA)  and  will  also  satisfy  the  requirements  of  section  210A  of  the  Immigration 
and  Nationality  Act  (INA). 

PAYROLL  INFORMATION:   Enter  the  month,  day  and  year  on  t«hlch  the  employee's  payroll  workweek  ends.   Enter  the  calendar  date 
of  the  day  worked.   Enter  the  time  work  started  and  ended  each  day.   Enter  the  total  time  actually  worked  each  day.   Subtract 
bonaiide  meal  periods.   Crop/Task  -  Units  done  -  Enter  the  kind  of  work  (such  as  picking  oranges  per  bin).   Enter  the  number 
of  units  produced  if  the  employee  is  paid  on  a  piece  work  or  task  basis.   Enter  the  hourly  or  piece  rate  of  pay.   Enter  the 
amount  of  the  daily  pay  computed  at  the  hourly  and/or  piece  rate. 

NUMBER  OF  NORK-DAYS:   For  resident  alien  workers  with  INS  registration  number  (a  series  that  INS  will  announce  at  a  later 
date)  and  performing  work  In  seasonal  agricultural  services,  enter  the  number  of  days  that  the  worker  worked  at  least  four 
(4)  hours. 

ITEMIZED  DEDUCTIONS:   In  addition  to  FICA  (Social  Security),  federal  tax,  state,  tax,  and  rent,  food,  and  transportation 
deductions  i if  anyi,  enter  any  other  deductions  and  identify  the  purpose  of  each  other  deduction.   Total  Deductions  -  Enter 
total  deductions  in  right  column  and  then  transfer  to  left.   Subtract  total  deductions  from  total  Qross  Pay  -  Enter  the 
result  as  Net  Pay  (Amount  Due  Employee).   Enter  date  worker  is  paid. 

Public  reporting  burden  for  this  collection  of  information  under  both  MSPA  and  the  INA  is  estimated  to  average  2  minutes 
per  response  in  addition  to  that  incurred  in  the  normal  course  of  business,  including  the  time  for  reviewing  instruction, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.   Send  comments  regarding  this  burden  estisMte  or  any  other  aspect  of  this  collection  of  information. 
Including  suggestions  for  reducing  this  burden,  to  the  Office  of  Information  Management,  Department  of  Labor,  Room  N-1301, 
200  Constitution  Ave.,  NW. ,  Washington,   DC  20210;  and  to  the  Office  of  Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington.  DC  20503. 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

40CFRPart761 
[OPT8-«2035O;  FRL  3366-S] 

Polychlorinated  BIphanyls  ln'EI«ctric«l 


agency:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Final  rule. 

summary:  EPA  issued  a  proposed  rule, 
published  in  the  Federal  Register  of 
August  21, 1987  (52  FR  31738)  which 
proposed  amendments  to  the  rules 
governing  the  use  of  polychlorinated 
biphenyls  (PCBs)  in  transformers. 
Among  other  things,  this  document 
finalizes  those  amendments  which  are 
related  to  the  installation  of  PCB 
Transformers  for  emergency  or 
reclassification  situations  and,  with 
modification,  the  use  of  an  alternative 
label  on  PCB  Transformer  locations.  It 
also  modifies  some  existing  enhanced 
electrical  protection  requirements  on 
lower  secondary  voltage  network 
transformers,  and  sets  guidelines  for 
bringing  PCB  Transformers  previously 
assiuned  to  be  PCB-contaminated 
transformers  into  compliance  with  all 
applicable  regulations.  This  document 
reflects  changes  made  in  response  to 
comments  on  the  proposed  rule. 
date:  In  accordance  with  40  CFR  23.5 
(50  FR  7271),  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  Eastern  Daylight  Time 
on  August  2. 1988.  These  amendments 
shall  be  effective  September  1, 1988. 
POR  FURTHER  INFORMATION  CONTACT 
Michael  M  Stahl.  Acting  Director.  TSCA 
Assistance  Office  (TS-7g9).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44, 401  M 
SU^et  SW.,  Washington,  DC  20460,  (202- 
554-1404),  TDD-(202-554-0551). 
SUFPLEMENTARV  INFORMATION:  Section 
e(e)  of  the  Toxic  Substances  Control  Act 
(TSCA)  generally  prohibits  the  use  of 
PCBs  after  January  1, 1978.  The  statute 
does,  however,  set  forth  two  exceptions 
under  which  EPA  may,  by  rule,  allow  a 
particular  use  of  PCBs  to  continue. 
Under  section  e(e)(2)  of  TSCA.  EPA  may 
allow  PCBs  to  be  used  in  a  totally 
enclosed  manner.  TSCA  also  allows 
EPA  to  authorize  the  use  of  PCBs  in  a 
manner  other  than  a  totally  enclosed 
manner  if  the  Agency  finds  that  the  use 
"will  not  present  an  unreasonable  risk 
of  injury  to  health  or  the  environment." 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  188  minutes  per  response, 
including  time  for  reviewing 


instructions,  searching  for  existing  data 
sources,  gathering  and  maintainiqg  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  tMs 
collection  of  information,  includii^ 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW,.  Washhigton. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affaiis. 
Office  of  Management  and  Budget 
Washington,  DC  20503. 

L  Background 

EPA  promulgated  a  rule,  which  was 
published  in  the  Federal  Register  of  May 
31. 1979  (44  FR  31514).  to  implement 
section  6(e)  (2)  and  (3)  of  TSCA  under  40 
CFR  Part  761.  The  rule,  among  other 
things,  designated  all  intact  nonleaking 
capacitors,  electromagnets,  and 
transformers,  other  than  railroad 
transformers,  as  "totally  enclosed."  thus 
permitting  their  use  without  specific 
authorizations  or  conditions.  The 
Environmental  Defense  Fund  (EDF) 
petitioned  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  to 
review  a  number  of  provisions  of  the 
rule,  inclucfing  the  portion  of  the  nile 
that  designated  all  intact  and 
nonleaking  capacitors,  electromagnets, 
and  transformers  as  "totally  enclosed" 
[Environmental  Defense  Fund,  Inc.  v. 
Environmental  Protection  Agency,  638 
F.2d  1267). 

On  October  sa  1980,  the  court  among 
other  things,  decided  that  there  was 
insufficient  evidence  in  the  record  to 
support  the  Agency's  classification  of 
transformers,  capacitors,  and 
electromagnets  as  totally  enclosed.  The 
court  invalidated  this  portion  of  the  rule 
and  remanded  the  rule  to  EPA  for 
further  action. 

As  a  consequence  of  the  October  1980 
decision,  EPA  undertook  a  number  of 
rulemaking  actions.  One  such  rule  was 
published  in  the  Federal  Regtoter  of 
August  25, 1982  (47  FR  37342)  (hereafter, 
"PCB  Electrical  Use  Rule").  This  rule 
authorized,  among  other  things,  the 
continued  use,  until  October  1, 1965,  of 
PCB  Transformers  (electrical 
transformers  containing  greater  than  500 
ppm  PCBs)  in  facilities  involved  in  the 
handling  of  food  or  feed  items,  and 
authorized  for  the  remainder  of  their 
useful  life,  the  use  of  all  other  categories 
of  non-railroad  electrical  transformers 
containing  or  contaminated  with  PCBs. 
In  the  PCB  Electrical  Use  Rule,  EPA 
made  a  determination  that  authorizing 
the  use  of  these  transformers  for  the 
remainder  of  their  useful  life  (subject  to 
certain  conditions)  did  not  present  an 


uiueasonable  risk  to  public  health  or  the 
environment  EPA's  August  1982 
decision  to  allow  the  continued  use  of 
electrical  transformers  containing  PCBs 
was  based  on  the  reported  low 
frequency  of  leaks  and  spills  of  PCBs 
from  this  equipment  compared  to  the 
high  costs  associated  widi  replacing  this 
equipment  with  substitute  transformers 
or  requiring  secondary  containment  to 
limit  the  spread  of  spilled  materials. 
EPA  determined  that  the  most  cost- 
effective  means  for  reducing  the  risks 
posed  by  leaks  and  spills  of  PCBs  from 
these  transformers  was  to  require 
routine  inspections,  repairs,  and 
cleanup. 

After  promulgation  of  the  PCB 
Electrical  Use  Rule,  additional 
information  came  to  EPA's  attention 
which  indicated  that  fires  involving 
transformers  that  contain  PCBs  may 
occur  more  frequently  than  previously 
expected.  Thus,  EPA  subsequently 
undertook  an  evaluation  of  the  fire- 
related  risks  posed  by  the  continued  use 
of  transformers  that  contain  PCBs,  and 
the  costs  and  benefits  of  measures 
designed  to  reduce  those  risks.  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  October  11. 1964  (49 
FR  39966).  which  contained  EPA's 
determination  that  PCB  Transformer 
fires  (fires  involving  transformers 
containing  greater  than  500  parts  per 
million  (ppm)  PCBs),  particulariy  those 
fires  whidi  occur  in  or  near  commerical 
buildings,  do  present  risks  to  human 
health  and  the  environment.  EPA 
reached  this  determination  after 
considering  the  toxicity  of  materials 
which  can  be  formed  and  released 
during  fires  involving  this  equipment  as 
well  as  the  potential  for  human  and 
environmental  exposures  to  these 
materials  from  a  single  incident  and  the 
expected  frequency  of  incidents  over  the 
remaining  useful  life  of  this  equipment 

The  Agency  issued  a  fmal  rule, 
published  in  the  Federal  Register  of  July 
17, 1985  (50  FR  29170)  (hereafter,  the 
"PCB  Transformer  Fires  Rule")  that 
amended  the  PCB  Electrical  Use  Rule. 
Tlie  PCB  Transformer  Fires  Rule  placed 
additional  restrictions  and  conditions  on 
the  use  of  PCB  Transformers, 
particularly  PCB  Transformers  located 
in  or  near  commerical  buildings.  Among 
other  provisions,  EPA  banned  the 
further  installation  of  PCB  Transformers 
in  or  near  commercial  buildings, 
required  the  removal  of  PCB 
Transformers  that  posed  particularly 
high  fiie-related  risks,  and  required  the 
installation  of  enhanced  electrical 
protection  on  all  other  PCB 
Transformers  located  in  or  near 
commerical  buildings. 


After  the  promulgation  of  the  PCB 
Transformer  Fires  Rule,  Mississippi 
Power  Company  (hereafter,  "Mississippi 
Power")  filed  a  petition  for  review  of  the 
rule.  In  the  context  of  setdement 
negotiations,  ^A  agreed  to  issue,  for 
publication  in  the  Federal  Register,  a 
notice  of  interpretation  and  to  propose 
to  amend  portions  of  Ae  PCB 
Transformer  Fires  Rule. 

EPA  issued  a  Notice  of  Interpretation 
of  the  PCB  Transformer  Fires  Rule, 
published  in  the  Federal  Register  of 
December  31. 1986  (51  FR  47241).  that 
darified  several  provisions  of  the 
regulations  governing  the  use  of 
electrical  transformers  containing  PCBs. 
The  questions  concerned:  (1)  The  PCB 
Transformer  registration  requirements; 
(2)  the  requirement  for  the  removal  of 
stored  combustibles  near  PCB 
Transformers;  (3)  the  requirement  for  the 
reporting  of  fire-related  incidents  to  the 
National  Response  Center;  (4)  the 
definition  of  commercial  building;  (5)  the 
status  of  mineral  oil  transformers  which 
are  found  to  contain  over  500  ppm  PCBs; 
(6)  the  ban  on  the  installation  of  PCB 
Transformers  in  or  near  commercial 
buildings;  and  (7)  the  requirement  for 
the  labeling  of  the  exterior  of  PCB 
Transformer  locations. 

Mississippi  Power  also  raised 
additional,  more  substantive  issues 
regarding  EPA's  ban  on  the  installation 
of  PCB  Transformers,  the  requirements 
for  enhanced  electrical  protection  of 
lower  secondary  voltage  network  PCB 
Transformers,  and  the  requirement  for 
the  labeling  of  the  exterior  of  PCB 
Transformer  locations.  First  Mississippi 
Power  questioned  whether  EPA  had 
intended  to  ban  the  installation  of  PCB 
Transformers  in  emergency  situations 
(where  no  other  non-PCB  substitute  is 
available)  and  the  installation  of 
retrofilled  PCB  Transformers  when 
installed  for  purposes  of  reclassification. 
Further,  Mississippi  Power  asked  EPA  to 
reconsider  the  requirement  for  enhanced 
electrical  protection  of  lower  secondary 
voltage  network  PCB  Transformers 
because  of  space  constraints  in 
sidewalk  vaults,  lack  of  suitable  (i.e., 
waterproof)  fuse  enclosures,  and 
Mississippi  Power's  belief  that  the  cost 
of  fuse  installation  is  two  to  four  times 
higher  than  EPA  originally  estimated. 
Finally,  Mississippi  Power  asked  that 
EPh.  allow  the  use  of  alternative  labels 
on  PCB  Transformer  locations,  when 
such  labeling  occurred  voluntarily  prior 
to  the  effective  date  of  the  PCB 
Transformer  Fires  Rule. 

EPA  evaluated  the  additional 
information  submitted  by  Mississippi 
Power  in  the  context  of  settlement 
negotiations  and  decided  that  the  new 


information  warranted  a  reconsideration 
of  certain  of  the  Agency's  previous 
determinations.  This  nde  presents  the 
results  of  the  Agency's  further 
evaluations  and  finalizes,  with  some 
modification,  the  proposed  amendments 
to  the  requirements  of  the  PCB 
Transformer  Fires  Rule. 

EPA  received  15  comments  on  the 
proposed  rule,  four  of  which  were 
received  after  the  close  of  the  comment 
period.  Octobers.  1987.  There  were  no 
requests  for  an  informal  hearing. 

EPA  has  considered  all  the  comments 
received  in  response  to  the  proposed 
nde  (as  well  as  comments  received  after 
Ae  dose  of  the  comment  period)  and 
has  modified  the  final  rule  where 
appropriate.  Some  comments  eitlier  did 
not  address  issues  in  the  proposed 
anundments,  misinterpreted  a  proposed 
requirement  or,  in  one  case,  raised  an 
interpretive  issue,  outside  the  scope  of 
ttes  rule,  tiiat  cannot  be  immediately 
resolved.  This  issue  concerns  enhanced 
electrical  protection  on  radial  and  low 
secondary  voltage  network  PCB 
Transformers.  EPA  considers  the  issue 
outside  the  scope  of  the  rule  because  the 
rule  addresses  only  issues  agreed  upon 
in  die  Settlement  Agreement 

In  order  to  reduce  the  fire-related 
risks  posed  by  the  use  of  PCB 
Transformers,  the  July  1985  Transformer 
Fires  Rule  required,  among  other  things, 
enhanced  electrical  protection  on  all 
radial  PCB  Transformers  and  low 
secondary  voltage  network  PCB 
Transformers  in  use  in  or  near 
commercial  buildings  by  October  1, 
1990.  The  rule  called  for  current-limiting 
fuses  or  other  equivalent  technology 
which  detect  high  current  faults  and 
provide  for  complete  deeneigization  of 
the  transformer  within  certain  time 
limitations  before  transformer  rupture 
occurred.  The  August  1987  proposed 
amendment  retained  that  requirement 
but  offered,  as  an  option  to  this 
protection,  transformer  removal  by 
October  1, 1993. 

The  interpretive  issue  raised  by  two 
conmients  suggests  diat  complete 
deenergization  of  a  faulted  transformer 
is  not  necessary  to  achieve  the  Agency's 
goal,  i.e.,  to  prevent  PCB  Transformer 
rupture  from  a  fire-related  incident.  The 
aigmnent  is  that  since  most  PCX 
Transformers  are  three-phased  with  a 
cmrent-limiting  fuse  on  each  phase,  and 
that  since  most  faults  are  internal  faults 
and  limited  to  one  phase,  deenergization 
of  the  specific  faulted  phase  would 
achieve  the  required  level  of  protection 
against  rupture.  Thus,  these  comments 
maintain  that  it  is  not  necessary  to 
deenergize  the  entire  transformer. 


EPA  does  not  currently  have  enough 
information  to  be  certain  whether 
partial  deeneigization  (i.e.,  of  die  faidted 
phase)  would  suffice  in  all  situations. 
That  is,  EPA  is  not  able  at  this  time  to 
state  that  deenergization  of  die  faulted 
phase  is  equivalent  (in  terms  of 
protection  against  rapture)  to  total 
deenergization  of  the  transformer.  EPA 
suggests  that  the  commentors  provide 
supplementary  information  so  that  EPA 
may  resolve  this  interpretive  issue.  If 
EPA  finds  that  deenergization  of  the 
faulted  phase  is  equivalent  to  complete 
deenergization,  EPA  will  issue  an 
interpretive  notice  stating  so.  In  die 
meantime,  EPA  requires  enhanced 
electrical  protection  to  achieve  complete 
deenergization  of  a  faulted  transformer 
as  stated  in  the  July  1985  final  rule.  EPA 
has  prepared  a  support  document  for 
this  rulemaking  that  responds  to  those 
comments  that  did  not  result  in 
modification  of  the  rule.  This  document, 
entided  "Response  to  Comments  on  the 
Proposed  Amendment  to  the  PCB 
Transformer  Fires  Proposed  Rule,  June 
19B8,"  is  in  the  public  record  and  is 
available  for  review  and  copying  from  8 
a.m.  to  4  p.m.  Monday  through  Friday, 
except  legal  holidays,  in  Rm.  NE-G004, 
401  M  Street  SW.,  Washington.  DC 
20460. 

For  a  more  detailed  discussion  of  all 
the  issues  involved  in  this  rulemaking, 
see  the  proposed  rule,  published  at  52 
FR  31738,  August  21, 1987. 

n.  Summary  Of  Tlw  Final  Rule 

Under  section  6(e)(2)(B)  of  TSCA,  EPA 
can  authorize  a  use  of  PCXs  provided 
that  the  use  "will  not  present  an 
unreasonable  risk  of  injury  io  health  or 
the  environment."  EPA  had  determined 
that  the  use  of  PCB  Transformers  until 
October  1, 1985  in  facilities  involved  in 
the  handling  of  food  and  feed  items  and 
the  use  of  all  other  categories  of  non- 
railroad  electrical  transformers 
containing  or  contaminated  with  PCBs 
for  the  remainder  of  their  useful  lives 
would  not  present  an  unreasonable  risk 
of  injury  to  health  or  the  environment 
However,  EPA  later  determined  that 
PCB  Transformer  fires  (fires  involving 
transformers  containing  greater  than  500 
ppm  PCB),  particularly  fires  which  occur 
in  or  near  commercial  buildings,  do  pose 
risks  to  humans  and  the  environment 
EPA  determined  that  the  continued  use 
of  PCB  Transformers  without  additional 
regulatory  control  measures  would 
present  an  unreasonable  risk  of  injury  to 
health  and  the  environment  and  thus,  in 
the  PCB  Transformer  Fires  Rule, 
imposed  further  restrictions  and 
conditicms  on  the  use  of  PCB 
Transformers. 
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The  PCB  Transformer  Fires  Rule 
required  the  marking  of  the  exterior  of 
PCB  Transformer  locations  with  the  PCB 
identification  label,  and  prohibited, 
among  other  things,  the  further 
installation  of  PCB  Transformers 
(electrical  transformers  containing  500 
ppm  or  greater  PCBs)  in  or  near 
commercial  buildings.  The  PCB 
Transformer  Fires  Rule  also  placed 
conditions  on  the  continued  use  of  lower 
secondary  voltage  network  PCB 
Transformers  in  or  near  commercial 
buildings  by  requiring  that  these 
transformers  be  equipped  with 
enhanced  electrical  protection  as  of 
October  1, 1990.  Enhanced  electrical 
protection  was  required  by  EPA  to  avoid 
electrical  failures  leading  to  Hre-related 
incidents. 

Following  promulgation  of  the  PCB 
Transformer  Fires  Rule.  Mississippi 
Power  filed  suit  against  EPA.  In 
comments  submitted  in  the  context  of 
settlement  discussion,  Mississippi 
Power  asked  EPA  to  consider  (1) 
Clarifying  the  current  language  of  the 
requirements  for  enhanced  electrical 
protection  by  substituting  the  word 
"rupture"  for  "failure";  (2)  modifying  the 
requirement  for  enhanced  electrical 
protection  of  lower  secondary  voltage 
network  transformers  because  of  space 
constraints  in  existing  sidewalk  vault 
locations;  (3)  allowing  the  installation  of 
PCB  Transformers  in  certain 
circimistances,  such  as  in  emergency 
situations  and  for  purposes  of 
reclassiHcation;  (4)  allowing  the  use  of 
alternative  labels  in  situations  where 
such  labeling  was  voluntarily  initiated 
prior  to  the  effective  date  of  the  PCB 
Transformer  Fires  Rule;  and  (5) 
establishing  a  specific  schedule  for 
bringing  mineral  oil  transformers,  which 
are  tested  and  found  to  contain  500  ppm 
or  greater  PCBs,  into  compliance  with 
applicable  requirements. 

After  reviewing  the  new  information 
submitted  by  Mississippi  Power  and 
others,  and  considering  their  requests 
for  amendments  to  the  PCB  Transformer 
Fires  Rule,  EPA  determined  that  the 
issues  raised  by  Mississippi  Power  and 
others  warranted  further  Agency 
consideration  and,  therefore,  proposed 
certain  amendments  to  the  PCB 
Transformer  Fires  Rule.  In  this 
document,  EPA  is  amending  the 
regulations  that  ban  the  further 
installation  of  PCB  Transformers  in  or 
near  commercial  buildings  and  impose 
certam  requirements  for  enhanced 
electrical  protection,  as  of  October  1, 
1990.  on  lower  secondary  voltage 
network  PCB  Transformers. 

EPA  is  also  amending  the  regulations 
to  allow:  (a)  The  installation  of  PCB 


Transformers  in  emergency  situations 
(when  no  other  non-PCB  substitute  is 
available);  (b)  the  installation  of 
retroHlled  PCB  Transformers  for 
purposes  of  reclassiBcation;  and  (c)  the 
use  of  an  alternative  label  to  mark  the 
exterior  of  certain  PCB  Transformer 
locations  provided  the  labeling  program 
meets  certain  specific  requirements.  The 
amendment  wiU  also  offer  owners  of 
lower  secondary  voltage  network  PCB 
Transformers  located  in  or  near 
commercial  buildings  the  option  of 
enhanced  electrical  protection  by 
October  1, 1990  (as  is  currently 
required),  or  removal  by  October  1, 1993. 
Further,  EPA  is  prohibiting  the  use  of 
lower  secondary  voltage  networic  PCB 
Transformers  located  in  sidewalk  vaults 
near  commercial  buildings  as  of  October 
1,1993. 

In  the  proposed  rule,  EPA  used  the 
term  "to  register"  in  connection  with 
notifying  fire  personnel  where  PCB 
Transformers  were  located.  This  term 
was  used  because  legally  it  means  "to 
record  formally  and  exactly."  EPA's 
enforcement  experience  with  40  CFR 
761.30(a)(l)(vi),  however,  has 
demonstrated  that  some  persons  have 
misinterpreted  "to  register"  to  allow 
informal,  nonwritten  actions  in  place  of 
a  formal  written  record.  To  avoid 
misinterpretation,  EPA  has  made  it  clear 
that  it  interprets  this  term  to  mean  to 
inform  or  notify  in  writing.       

Finally,  EPA  is  amending  40  CFR 
761.30(a)(1)  (iv)  and  (v),  by  deleting  the 
words  "failure"  and  "failures"  and 
substituting  the  words  "rupture"  and 
"ruptures"  to  avoid  ambiguity  in  the 
language,  and  is  requiring  a  speciflc 
schedule  for  bringing  mineral  oil 
transformers,  found  to  contain  500  ppm 
or  greater  PCSs,  into  compliance  wiUi 
the  applicable  regulations. 

III.  Discussion  Of  The  Final  Rule 

A.  Installation  Of  PCB  Transformers 

The  PCB  Transformer  Fires  Rule 
banned  the  installation  of  PCB 
Transformers  in  or  near  conunercial 
buildings  after  October  1, 1985.  In  the 
August  21, 1987  proposed  rule,  EPA 
proposed  to  allow  the  installation  of 
PCB  Transformers  in  or  near  commercial 
buildings  in  two  situations  that  EPA 
believes  warrant  special  consideration. 
The  first  is  in  emergency  situations, 
where  neither  a  non-PCB  Transformer 
nor  PCB-Contaminated  transformer  is 
currently  available  to  replace  a  failed 
PCB  Transformer,  and  immediate 
replacement  is  necessary  to  continue 
electrical  service  to  the  entity  or  entities 
served  by  the  transformer.  The  second  is 
for  purposes  of  reclassification,  so  that  a 
retrofilled  transformer  may  accrue  the 


necessary  in-service  use  time  to  allow 
reclassification  of  the  unit.  As  discussed 
in  the  proposed  rule  (52  FR  31742),  EPA 
believes  installation  of  PCB 
Transformers  for  these  two  uses,  under 
the  conditions  specified,  will  not  present 
an  unreasonable  risk  to  human  health  or 
the  environment.  These  provisions,  as 
modified,  are  in  {  7ei.30(a)(l)(iii)  of  the 
final  rule. 

In  order  to  ensure  consistent 
treatment  to  those  owners  who  installed 
PCB  Transformers  in  emergency 
situations  or  for  reclassification 
purposes  between  October  1, 1985  and 
September  1, 1988.  EPA  has  added 
i  7ei.30(a)(l)(ui)P)  to  the  final  rule. 
Those  owners  must  notify  the 
appropriate  Regional  Administrator  of 
such  installations  within  30  days  after 
the  effective  date  of  the  rule. 

1.  Emergency  installation.  In  the 
proposed  rule,  EPA  soUcited  comments 
on  tfie  availability  of  non-PCB 
Transformers  for  use  in  emergency 
situations  and  the  ability  of  power 
companies  to  purchase  and  receive  non- 
PCB  Transformers  quickly  for  use  in 
emergency  situations.  This  information 
was  requested  since  various  electric 
power  companies  had  indicated 
replacement  non-PCB  Transformers 
were  not  readily  available.  EPA 
received  a  comment  confirming  their 
non-availability;  therefore,  EPA  assumes 
that  non-PCB  Transformers  or  PCB- 
Contaminated  transformers  are  typically 
neither  readily  available  for  installation 
nor  can  they  be  quickly  acquired.  The 
final  rule  retains  the  proposed 
provisions  on  installation  of  PCB 
Transformers  in  emergency  and 
reclassification  situations  in 
S  761.30(a)(l)(iii)(A). 

The  proposed  rule  required 
documentation  to  support  an 
"Emergency  Situation"  in  accordance 
with  the  definition  in  §  761.3.  There  was 
no  comment  on  maintaining 
documentation.  For  compliance 
monitoring  purposes,  EPA  is  adding  to 
the  final  rule  the  requirement  that 
documentation  be  completed  30  days 
after  installation  and  be  maintained  at 
the  owner's  facility.  The  documentation 
required  to  show  an  "Emergency 
Situation"  is  set  forth  in  the  final  rule  in 
§  761.30(a)(l)(iii)(B)(l)  [i)  through  [yi]. 

EPA  received  a  conunent  on  the 
proposed  amendment  as  to  whether  a 
PCB  Transformer  installed  in  an 
emergency  situation  could  then  be 
subsequently  reclassified  to  non-PCB  or 
PCB-Contaminated  transformer  status. 
EPA's  response  is  that  a  transformer, 
originally  installed  in  an  emergency 
situation,  can  be  subsequently 
reclassified  if  the  reclassification  to  non- 


PCB  or  PCB-Contaminated  status  is 
comfrfeted  within  the  1  year  allowed  for 
a  transformer  originally  installed  in  an 
emergency  situation  or  by  October  1, 
1990,  whichever  is  earlier.  If  the 
transformer  cannot  be  reclassified  in  1 
year  or  by  October  1, 1990,  whichever  is 
earlier,  the  transformer  must  be 
removed  from  service  since  it  was 
originally  installed  in  an  "Emergency 
Situation"  as  defined  in  S  761.3.  In  the 
final  rule,  this  requirement  is  in 
§  761.30(a){l)(iii)(B)(Jl. 

2.  Installation  for  reclassification 
purposes.  Although  the  current 
regulation  prohibits  the  replacement  of  a 
failed  PCB  Transformer  with  another 
PCB  Transformer  in  or  near  a 
commercial  building,  EPA  believes  that 
retrofilling  and  reclassification  should 
be  available  as  a  viable  option  for  this 
equipment.  EPA  has  typically 
encouraged  retrofilling  and 
reclassification  and  believes  that  the 
benefits  of  reclassification  in  certain 
situations  approach  the  benefits  of  PCB 
Transformer  replacement. 

Thus,  EPA  reconsidered  its 
determination  to  ban  further  installation 
of  PCB  Transformers  as  of  October  1, 
1985  and  proposed  extending  the 
effective  date  to  allow  the  installation 
until  October  1. 1990  of  retrofilled  PCB 
Transformers  so  that  these  units  may 
accrue  the  necessary  in-service  use  time 
to  allow  for  reclassification.  The  final 
rule  requires  documentation  of  the 
installation  of  PCB  Transformers  for 
reclassification  purposes  to  be 
maintained  on  the  owner's  premises  in 
§  761.30(a)(l)(iii){C)(7)  (/)  through  [iv). 

EPA  solicited  comments  on  the  time 
needed  to  achieve  reclassification.  EPA 
received  comments  that  reclassification 
to  a  non-PCB  or  PCB-Contaminated 
transformer  can  take  as  long  as  3  years. 
However,  EPA  believes  that  18  months 
provide  sufficient  time  to  reclassify  a 
retrofilled  PCB  Transformer  to  a  non- 
PCB  or,  at  least,  a  PCB-Contaminated 
status  and  added  that  time  period  to  the 
final  rule  in  S  761.30(a)(l)(iii)(C]{2].  EPA 
believes  that  the  benefits  of  allowing  the 
use  of  a  PCB  Transformer  for  this  very 
limited  time  outweigh  the  potential  risks 
involved.  Allowing  a  retrofilled  PCB 
Transformer  to  be  placed  in  service  for 
reclassification  purposes  encourages 
owners  of  PCB  "rransformers  to 
reclassify  these  units  and  is  consistent 
wilh  the  intent  of  the  rule,  which  is  to 
phase  out  gradually  the  use  of  PCB 
Transformers. 

Thus,  EPA  is  allowing  the  installation 
of  retrofilled  PCB  Transformers  until 
October  1, 1990;  however,  their  in- 
service  time  is  limited  to  18  months  after 
installation  or  until  October  1, 1990, 
whichever  is  earlier,  to  achieve 


reclassification  to  a  non-PCS  or  PCB- 
Contaminated  status.  Therefore,  for 
practical  purposes,  a  PCB  Transformer 
would  have  to  be  installed  for 
reclassification  purposes  with  enough 
time  allowed  for  it  to  reach  at  least  the 
PCB-Contaminated  status  by  October  1, 
1990. 

EPA  has  also  decided  to  allow  this 
requirement  to  apply  retroactively  to 
October  1, 1985,  for  installation  of  PCB 
Transformrav  for  emergency  and 
reclassification  purposes  which  has 
already  taken  place.  Therefore.  EPA  has 
provided  for  these  situations  in 
§  761.30(a)(l)(iii)(D)  of  the  fmal  rule. 
However,  ^ose  owners  who  installed 
PCB  Transformers  between  October  1. 
1985,  and  September  1, 1988,  must 
provide  the  Regional  Administrator, 
within  30  days  after  the  effective  date  of 
this  rule,  a  notice  in  writing  that  the  PCB 
Transformer  was  installed  for 
reclassification  piuposes.  Information  to 
be  provided  for  compliance  monitoring 
purposes  includes  (1)  The  date  of 
installation:  (2)  the  type  of  transformer 
installed;  (3)  the  PCB  concentration,  if 
known,  at  the  time  of  installation;  and 
(4)  the  reclassification  schedule.  These 
requirements  were  added  in  the  final 
rule  under  §  761.30(a)(l)(iii){D). 

EPA  recognizes  that  there  are 
differences  between  the  installation  for 
reclassification  purposes  of  a  retrofilled 
mineral  oil  PCB  transformer  and  an 
"askarel"  PCB  Transformer.  Since 
installation  of  a  retrofilled  mineral  oil 
PCB  transformer  would  not  present  an 
unreasonable  risk,  EPA  proposed  that  a 
retrofilled  mineral  oil  PCB  transformer 
could  be  installed  indefinitely  after 
October  1, 1990  for  reclassification 
purposes.  Its  reclassification  to  a  PCB- 
Contaminated  transformer  or  a  non-PCB 
transformer  status  would  then  be 
determined  by  testing  its  PCB 
concentration  3  months  after  its 
installation  for  reclassification.  There 
were  no  comments  on  this  proposal  and 
the  provisions  are  retained  in 
S  761.30(a)(1)  (iii)(C)(2)(//l  and 
(iii)(C)(2)(/i7)  of  the  final  rule. 

B.  Failure  vs.  Rupture 

EPA  proposed  amending  the  language 
in  §  761.30(a)(1)  (iv).  (iv)(A),  and  (v).  by 
deleting  the  words  "failure"  and 
"failures",  and  substituting  the  words 
"rupture"  and  "ruptures".  The  preamble 
explained  the  need  for  this  change  was 
to  avoid  ambiguity;  the  final  rule 
includes  the  amendment. 

C.  Alternative  Labeling 

EPA  proposed  to  allow  the  use  of  an 
alternative  label  (other  than  that 
required  under  the  current  regulation) 
for  marking  PCB  Transformer 


locations — ^vault  doors,  machinery  room 
doors,  fences,  hallways,  or  means  of 
access,  other  than  grates,  and  manhole 
covers.  While  EPA  is  interested  in  a 
consistent  nationwide  labeling  system, 
EPA  believes  that  those  who  voluntarily 
initiated  labeling  programs  after 
consultation  with  local  emergency 
response  organizations  should  not  be 
required  to  incur  the  additional  expense 
associated  with  relabeling.  There  were 
no  comments  on  this  issue;  however, 
internal  EPA  review  and  reevaluation 
resulted  in  some  minor  modifications  to 
the  proposal.  When  EPA  proposed  to 
allow  the  use  of  alternative  marks,  the 
Agency  intended  to  limit  this  use  to 
situations  where  a  company  can 
demonstrate  that  a  local  fire  department 
knows  and  recognizes  the  alternative. 
For  purposes  of  clarify  for  this  rule,  EPA 
intends  that  recognizing  an  alternative 
mark  means  to  be  able  to  identify  it  and 
know  its  meaning.  Implicit  in 
recognizing  the  use  of  the  mark  is  the 
necessity  that  the  local  fire  department 
has  accepted  the  use  of  the  mark,  i.e., 
taken  steps  to  make  personnel  aware  of 
the  mark  by  incorporating  it  into  a 
formal  or  informal  program  used  to 
make  essential  information  available  to 
fire  department  personnel.  Thus,  EPA  is 
modifying  the  final  rule  to  require  that 
the  company  show  specifically  that  the 
local  fire  department  accepted  the  use  of 
the  mark  by  incorporating  it  into  its 
training  program.  The  use  of  the  term 
"accept"  in  the  final  rule  does  not 
require  any  showing  that  the  fire 
department  has  approved  the  mark,  only 
that  it  has  incorporated  the  use  of  the 
mark  into  its  response  procedures  and 
training. 

Alternative  labeling,  including  the 
notification  provisions,  is  retained  in  the 
final  rule  in  §  761.40.  Implicit  in  the 
proposed  notification  to  the  Regional 
Administrator  was  the  authorify  to 
reject  the  alternative  labeling  if  it  is  not 
substantiated  as  required.  The  final  rule 
makes  this  authority  explicit  in 
§  761.40(j)(2)(iv).  Also,  to  facilitate 
compliance  monitoring  and 
enforcement  the  final  rule  requires 
documentation  from  the  fire  department 
with  primary  jurisdiction  indicating  the 
unit  is  aware  of  the  alternative  mark, 
accepts  its  use,  and  has  incorporated  it 
into  its  training  materials.  The  final  rule 
does  require  the  Regional  Administrator 
either  to  approve  or  disapprove  in 
writing  the  use  of  an  alternative  label 
within  30  days  of  receipt  of  the 
documentation  of  a  program. 

D.  Electrical  Protection 

EPA  proposed  to  amend  the  electrical 
protection  requirements  on  lower 
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secondary  voltage  network  PCB 
Transformers.  For  lower  secondary 
voltage  network  PCB  Transformers 
located  in  sidewalk  vaults  near         ** 
commercial  buildings,  EPA  proposed 
requiring  the  removal  of  these 
tranformers  by  October  1. 1993.  (See 
discussion  in  Unit  III.E.  below.)  For  all 
other  lower  secondary  voltage  network 
PCB  Transformers  in  or  near  commercial 
buildings,  the  proposed  rule  offered 
owners  an  option  to  the  current 
requirement  for  enhanced  electrical 
protection  by  October  1, 1990.  This 
option  is  the  removal  of  this  equipment 
by  October  1, 1993.  provided  that  EPA  is 
notiHed  of  the  pending  removal  by  no 
later  than  October  1, 1990.  In  short,  EPA 
proposed  to  give  owners  of  lower 
secondary  voltage  network  PCB 
Transformers  located  in  or  near 
commercial  buildings  (in  other  than 
sidewalk  vault  locations)  the  option  of 
implementing  risk  reduction  measures 
on  a  shorter  schedule,  by  complying 
with  the  current  requirement  to  install 
enhanced  electrical  protection  by 
October  1. 1990.  or  by  removing  the  PCB 
Transformers  by  October  1, 1993.  As 
discussed  in  the  proposed  rule  (52  FR 
31743),  EPA  believes  that  neither  of 
these  options  will  present  an 
unreasonable  risk  to  human  health  or 
the  environment.  EPA  also  proposed  to 
require  those  owners  who  choose  to 
remove  this  equipment  by  October  1, 
1993,  to  register  in  writing  those 
transformers  with  the  EPA  Regional 
Administrator  in  the  appropriate  region 
by  October  1, 1990.  This  would  provide 
the  Regional  Administrator  with  the 
information  needed  to  facilitate 
compliance  monitoring  efforts.  There 
were  no  comments  on  this  provision  and 
the  final  rule  incorporates  it  in 
i  761.30(a){l)(iv)(C). 

E.  Phaseout  of  Lower  Secondary 
Voltage  Network  PCB  Transformers  in 
Sidewalk  Vaults 

Under  the  current  PCB  regulations,  as 
of  October  1, 1990,  EPA  prohibits  the  use 
of  all  network  PCB  Transformers  with 
higher  secondary  voltages,  while 
requiring  enhanced  electrical  protection 
on  the  remaining  commercial  PCB 
Transformers,  including  ail  radial  and 
lower  secondary  voltage  network  PCB 
Transformer. 

EPA  proposed  requiring  that  owners 
of  lower  secondary  voltage  network  PCB 
Transformers  located  in  sidewalk  vaults 
near  commercial  buildings  remove  those 
transformers  from  service  by  October  1, 
1993.  In  the  proposed  rule.  EPA  did  not 
give  those  owners  the  option  available 
to  owners  of  lower  secondary  voltage 
network  PCB  Transformers  located 
outside  of  a  sidewalk  vault,  either  to 


remove  these  tranformers  from  service 
or  to  install  enhanced  electrical 
protection. 

While  EPA  recognizes  that  allowing 
the  use  of  this  equipment  until  October 
1, 1993  (an  additional  3  years),  without 
installing  enhanced  electrical  protection 
poses  some  risk,  EPA  believes  that 
phaseout  of  an  additional  class  of 
tranformers  above  those  currently 
required  to  be  phased  out,  further 
minimizes  the  risk  of  Hre-related  events 
involving  PCB  Transformers.  EPA 
continues  to  prefer  the  regulatory  option 
of  transformer  removal  because  it 
completely  eliminates  PCB  Transformer 
fire-related  risk,  as  well  as  the  risks 
posed  by  leaks  and  spills  of  PCBs  from 
these  transformers.  Thus,  although  there 
is  some  risk  in  allowing  additional  time 
to  phase  out  this  equipment.  EPA 
believes  the  benefits  of  removing  these 
PCB-containing  transformers  from 
service,  thus  eliminating  any  potential 
risk  of  PCB  exposure,  outweighs  the 
risks  incurred  by  allowing  the  use  of 
these  tranformers  for  an  additional  3 
years.  Further,  EPA  has  determined  that 
requiring  phaseout  of  those  tranformers 
in  sidewalk  vaults  would  be  practical 
since  owners  of  this  equipment  express 
an  interest  in  removing  rather  than 
instalUng  enhanced  electrical  protection 
and  EPA  has  already  determined  that 
for  this  type  of  equipment  some  risk 
reduction  measure  must  be 
implemented. 

There  was  no  comment  on  the 
proposed  amendment  of  the  date  for 
removal  of  these  tranformers  and  the 
provision  remains  in  the  final  rule  in 
§761.30(a}(l)(iv)(B). 

F.  Discovery  of  a  PCB  Transformer 

EPA  proposed  that  in  the  event  a 
mineral  oil  transformer,  assumed  to 
contain  less  than  500  ppm  of  PCBs  under 
{  761.3.  is  determined  through  testing  to 
be  contaminated  at  500  ppm  or  greater, 
efforts  must  be  initiated  immediately  to 
bring  the  transformer  into  compliance  in 
accordance  with  Part  761.  The  proposed 
rule  contained  a  schedule  for  achieving 
such  compliance  and  sohcited 
comments  on  the  time  frames. 

Two  comments  asked  for  a 
clarification  regarding  compliance  with 
the  recordkeeping  and  reporting 
requirements,  specifically,  whether 
records  and  reports  had  to  be  developed 
for  the  transformer  while  it  was 
assumed  to  be  below  500  ppm.  It  is  not 
EPA's  intention  to  require  owners  to 
develop  records  retroactively  relating  to 
the  newly  discovered  PCB  Transformer. 
EPA  is  requiring  that,  after  discovering 
that  a  mineral  oil  transformer  is  a  PCB 
Transformer  (and  transformer  that 
contains  500  ppm  PCB  or  greater),  the 


owner  of  the  transformer  comply  with 
the  schedule  for  bringing  the  transformer 
into  compliance. 

Comments  indicated  that  anywhere 
from  2  to  15  days  would  allow  ample 
time  to  purchase  and  affix  labels  to 
transformers,  vault  doors,  machinery 
room  doors,  fences,  hallways  or  other 
means  of  access  to  the  PCB 
Transformer.  Therefore.  EPA  is 
implementing  in  the  final  rule  a  7-day 
period  to  mari(  the  newly  discovered 
PCB  Transformer  and  transformer 
locations  with  the  appropriate  label,  in 
S  761.30(a)(l)(xv)  (B)  and  (C). 

Comments  received  on  the  proposed 
rule  agreed  with  EPA  that  30  days  was  a 
reasonable  amount  of  time  to  complete 
the  written  registration  of  the  newly 
discovered  PCB  Transformer  with 
appropriate  fire  response  personnel  and 
building  owners.  Therefore,  in 
9  761.3)(a)(l)(xv)(D)  the  final  rule  allows 
30  days  after  the  transformer  is  tested 
and  found  to  contain  greater  than  500 
ppm  PCBs  to  register  the  transformer. 

No  other  comments  were  received  on 
the  proposed  schedule,  and  the  final  rule 
incorporates  the  other  provisions  as 
proposed. 

G.  Other  Changes 

Three  other  minor  changes  were  made 
to  the  proposed  rule  for  the  purpose  of 
clarification.  The  first  is  the  addition  of 
the  definition  of  "Retrofill"  to  §  761.3  to 
make  clear  that  it  means  the  draining 
and  refilling  of  a  transformer.  The 
second  is  in  paragraph  (2)  of  the 
definition  "Emergency  Situation"  under 
S  761.3  which  has  been  changed  to 
indicate  that  immediate  replacement 
must  be  necessary  for  continued  service 
to  "power  users"  rather  than  "utility 
customers."  The  third  is  in  S  761.40(i)(3) 
where  paragraph  (j)(l)  is  referenced  to 
indicate  clearly  the  locations  where  the 
marking  labels  must  be  placed. 

Finally,  one  comment  indicated  there 
could  be  confusion  where  phase-out  of  a 
PCB  Transformer  is  required  and 
reclassification  has  been  achieved.  EPA 
agrees  that  a  PCB  Transformer  that  has 
been  retrofilled  and  reclassified  to  PCB- 
Contaminated  or  non-PCB  status  in 
accordance  with  the  TSCA  regulations 
meets  the  requirement  for  phase-out  of  a 
PCB  Transformer. 

IV.  The  Record  For  This  Rule 

A.  Previous  Rulemaking  Record 

(1)  Official  rulemaking  record  from 
"Polychlorinated  Biphenyls  in  Electrical 
Transformers"  Final  Rule,  published  in 
the  Federal  Register  of  July  17, 1965  (50 
FR  29170). 


(2)  Official  Record  from  "Notice  of 
Interpretation  of  Transformer  Fires 
Regulations,"  published  in  the  Federal 
Register  of  December  31. 1986  (51  FR 
47241). 

(3)  Official  Record  from 
"Polychlorinated  Biphenyls  in  Electrical 
Transformers"  Proposed  Rule,  published 
in  the  Federal  Register  of  August  21, 
1987  (52  FR  31738).  FR  31738). 

B.  Support  Documents 

(4)  USEPA,  OPTS.  EED.  Putnam. 
Hayes  and  Bartlett.  Inc.  "Evaluation  of 
the  Sufficiency  of  Current  and  Projected 
PCB  Disposal  Capacity  To  Meet 
Demand  Requirements."  July  1986. 

(5)  USEPA.  EED,  "Response  to 
Comments  on  the  Proposed  Amendment 
to  the  PCB  Transformer  Fires.  Rule." 
June  1988. 

(6)  Letters  received  from: 

a.  Kansas  City  Power  and  Light  dated 
September  11. 1985. 

b.  Electric  Power  Board  of 
Chattanooga  dated  October  3. 1985. 

c.  UNISON  Transformer  Services.  Inc. 
dated  March  24. 1988. 

(7)  Correspondence  between  EPA  and 
the  National  Bureau  of  Standards: 

a.  Letter  to  Richard  W.  Bukowski, 
Center  for  Fire  Research.  Fire  Science 
and  Engineering  Division.  National 
Bureau  of  Standards,  Gaithersburg, 
Maryland,  dated  March  29, 1988. 

b.  Response  bom  Richard  W. 
Bukowski,  dated  April  18. 1988. 

(8)  Reports  from  Resource  Planning 
Corporation  submitted  to  Utility  Solid 
Waste  Activities  Group,  dated  January 
6,  and  8,  and  April  23. 1986. 

(9)  Telephone  communications 
between: 

a.  Joseph  Arcoleo  of  Jersey  Central 
Power  and  Light  Company  and  Thomas 
Simons.  Office  of  Toxic  Substances. 
EPA.  on  November  18. 1987.  on  the  time 
between  installation  for  reclassification 
of  a  PCB  Transformer  and  actual 
retrofilling. 

b.  Joseph  Willoughby  of  the  General 
Services  Administration  and  Thomas 
Simons.  Office  of  Toxic  Substances, 
EPA,  on  December  15, 1987.  on 
deenergization  of  PCB  Transformers 
through  the  use  of  current-limiting  fuses. 

10.  Communication  between  Chicago 
Fire  Department  and  Commonwealth 
Edison  Co.: 

a.  Letter  to  H.A.  Onishi. 
Commonwealth  Edison  Co..  from  John 
M.  Eversole.  Chicago  Fire  Department, 
dated  February  14. 1984. 

b.  Letter  to  Louis  T.  Galante.  Chicago 
Fire  Department,  from  H.A.  Onishi. 
Commonwealth  Edison  Co..  dated 
September  23. 1985. 

c  I^etter  to  H.A.  Onishi. 
Commonwealth  Edison  Co.,  from 


Thomas  D.  Roche,  Chicago  Fire 
Department 

V.  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  issued 
February  17, 1981,  EPA  must  judge 
whether  a  rule  is  a  "major  rule"  and, 
therefore,  subject  to  the  requirement 
that  a  regulatory  impact  analysis  be 
prepared.  EPA  has  determined  that  this 
amendment  to  the  PCB  Rule  is  not  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  and 
therefore  is  not  subject  to  the 
requirement  that  a  regulatory  impact 
analysis  be  prepared. 

While  the  rule  places  some  additional 
restrictions  and  conditions  on  the  use  of 
PCB  Transformers,  it  is  worth  noting 
that  this  rule  allows  the  continued  use  of 
PCBs  in  electrical  transformers  that 
would  otherwise  be  prohibited  by 
section  6(e)  of  TSCA.  This  rule  avoids 
the  severe  disruption  of  electric  service 
to  the  public  and  industry  that  would 
occur  if  the  use  of  this  equipment  were 
immediately  prohibited.  It  also  avoids 
the  economic  impact  that  would  result 
from  a  requirement  to  replace  the 
equipment  as  soon  as  possible. 

This  rule  was  submitted  to  OMB  as 
required  by  Executive  Order  12291. 
There  were  no  comments  bom  OMB  on 
the  rule. 

B.  Regulatory  Flexibility  Act 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b).  the 
Administrator  may  certify  that  a  rule 
will  not.  if  promulgated,  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
does  not  require  a  regulatory  flexibility 
analysis. 

In  general  this  rule  reduces  the  burden 
on  small  businesses  that  would 
otherwise  be  encountered  if  an 
immediate  ban  on  PCB-containing 
transformers  were  to  take  effect.  If  an 
immediate  ban  on  the  use  of  PCBs  in 
transformers  were  imposed,  large  costs 
would  be  incurred  by  all  producers  and 
users  of  electricity,  including  small 
businesses. 

EPA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA).  44  U.S.C.  3501  et  seq..  authorizes 
the  Director  of  OMB  to  review  certain 
information  collection  requests  by 
Federal  agencies.  EPA  has  determined 
that  the  recordkeeping  and  reporting 
requirements  of  this  final  rule  constitute 
a  "collection  of  information"  as  defined 


in  44  U.S.C.  3502(4).  The  provisions  of  40 
CFR  761.30  authorize  the  continued  use 
of  electrical  equipment  under  certain 
circumstances  which  require 
recordkeeping  and  reporting.  EPA  has 
clearance  to  collect  information  for  this 
authorization  imder  OMB  control 
numbers  2070-0003  and  2070-0073. 
Under  the  normal  OMB  information 
collection  review  cycle,  2070-0003  and 
2070-0073  are  being  consolidated,  and 
the  notification  required  in  the  options 
allowed  under  this  amendment  are 
included  under  the  consolidated  OMB 
control  number  2070-0003  for  the  use 
authorization  for  PCB  electrical 
equipment 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  188  minutes  per  response, 
including  time  for  revievdng 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA." 

Ust  of  Subjects  in  40  CFR  Part  781 

Environmental  protection.  Hazardous 
substances.  Labeling.  Polychlorinated 
biphenyls.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  8. 198a 
Lee  M.  Thomas. 
Administrator. 

Therefore  40  CFR  Part  761  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  761 
continues  to  read  as  follows: 

PART  761— [AMENDED] 

Authority:  15  U.S.C.  2605. 2607.  2811; 
Subpart  G  also  issued  under  IS  U.S.C.  2814 
and  2616. 

2.  In  §  761.3  by  adding  the  definitions 
of  "emergency  situation",  "mineral  oil 
PCB  Transformer".  "non-PCB 
Transformer",  and  "retrofill" 
alphabetically  to  read  as  follows: 

§761.3    DeflnWons. 
*        *        •        •        • 

"Emergency  Situation"  for  continuing 
use  of  a  PCB  Transformer  exists  when: 

(1)  Neither  a  non-PCB  Transformer 
nor  a  PCB-Contaminated  transformer  is 
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currently  in  storage  for  reuae  or  readily 
available  (i.e.,  available  within  24  hours) 
for  installation. 

(2)  Immediate  replacement  is 
necessary  to  continue  service  to  power 
users. 


"Mineral  Oil  PCB  Transformer" 
means  any  transformer  originaUy 
designed  to  contain  mineral  oil  as  the 
dielectric  fluid  and  which  has  been 
tested  and  found  to  contain  500  ppm  or 
greater  PCBs. 

•  •        *        •        • 

"Non-PCB  Transformer**  means  any 
transformer  that  contains  less  than  50 
ppm  PCB;  except  that  any  transformer 
that  has  been  converted  from  a  PCB 
Transformer  or  a  PCB-Contaminated 
transformer  cannot  be  classified  as  a 
non-PCB  Transfonno*  until 
reclassification  lias  occurred,  in 
accordance  with  the  requirements  of 
S  761.30(aM2)(v). 

"Retrofiir*  means  to  remove  PCB  or 
PCB-oontaminated  dielectric  fluid  and  to 
replace  it  with  either  PCB,  PCB- 
contaminated,  or  non-PCB  dielectric 
fluid. 

*  *        *        •        • 

3.  In  S  761.30  by  revising  paragraphs 
(a)(lMiii).  (iv).  and  (v).  by  adding 
paragraph  (a)(lKxv),  and  by  revising  the 
OMB  control  number  to  read  as  follows: 

§761.30   Authortsatlona. 


(a)  *  *  * 

(iii)  Except  as  otherwise  provided,  as 
of  October  1. 1905.  the  installation  of 
PCB  Transformers,  which  have  been 
placed  into  storage  for  reuse  or  which 
have  been  removed  from  another 
location,  in  or  near  commercial 
buildings  is  prohibited. 

(A]  The  installation  of  PCB 
Transformers  on  or  after  October  1. 
1985,  however,  and  their  use  thereafter, 
is  permitted  either  in  an  emergency 
situation,  as  defined  in  |  761.3,  or  in 
situations  where  the  transformer  has 
been  retrofiUed  and  is  being  placed  into 
service  in  order  to  qualify  for 
reclassification  tmder  paragraph 
(a)(2Hv)  of  this  section. 

(B)  Installation  of  a  PCB  Transformer 
in  an  emergency  situation  is  permitted 
when  done  in  accordance  with  the 
following: 

[1]  Documentation  to  support  the 
reason  for  the  emergency  installation  of 
a  PCB  Transformer  must  be  maintained 
at  the  owner's  facility  and  completed 
within  30  days  after  histallation  of  the 
PCB  Transformer.  The  documentation 
must  include,  but  is  not  limited  to: 


(/)  The  type  of  transformer.  Le..  radial 
or  lower  or  higher  network,  tliat  requires 
replacement 

[if]  The  typefs)  of  transformers,  i.e., 
radial  or  lower  or  higher  network,  that 
must  be  used  for  replacement 

(//7)  The  date  of  transformer  failure. 

[iv]  The  date  of  subsequent 
replacement. 

[v]  The  type  of  transformer.  i.e.,  radial 
or  lower  or  higher  network,  installed  as 
a  replacement. 

[vi)  A  statement  describing  actions 
taken  to  locate  a  non-PCB  or  PCB- 
Contaminated  transformer  replacement. 

[2]  Such  emergency  installation  is 
permitted  until  October  1, 1980,  and  the 
use  of  any  PCB  Transfwrner  installed  on 
Sttdi  an  emergency  basis  is  permitted 
for  1  year  from  the  date  of  installation  or 
until  October  1, 1990,  whichever  is 
eariier. 

[3]  PCB  Transformers  installed  for 
emergency  purpotes  may  be 
subsequently  reclassified:  however,  the 
transfbrmer  must  be  effectively 
reclassified  to  a  non-PCB  or  PCB- 
Contaminated  status  within  1  jrear  after 
installation  or  by  October  1, 1900. 
whichever  is  earlier  because  the 
transformer  was  initially  installed  in  an 
emergency  situation. 

(C)  Installation  of  a  retrofilled  PCB 
Transformer  for  reclassification 
purposes  is  permitted  when  it  is  done  in 
accordance  with  the  following: 

[1]  Those  who  installed  transformers 
for  reclassification  purposes  must 
maintain  on  the  owner's  premises, 
completed  within  30  days  of  installation, 
the  following  information: 

(/)  The  date  of  installation. 

[ii]  The  type  of  transformer,  i.e..  radial 
or  lower  or  higher  network,  installed. 

[iii]  The  PCB  concentration,  if  known, 
at  the  time  of  installation. 

[iv]  The  retrofill  and  reclassification 
schedule. 

[2]  For  purposes  of  this  paragraph,  the 
installation  of  retrofilled  PCB 
Transformers  for  purposes  of 
reclassification  under  paragraph 
(aX2Kv)  of  this  section  is  permitted  until 
October  1. 1980. 

(0  However,  the  use  of  a  retrofilled 
PCB  Transformer  installed  for 
reclassification  purposes  is  limited  to  18 
months  afto-  installation  or  until 
October  1. 1990.  whichever  is  earlier. 

[ii]  Retrofilled  mineral  oil  PCB 
Transformers  may  be  installed  for 
reclassification  purposes  indefinitely 
after  October  1. 199a 

[HI]  Once  a  retrofilled  transformer  has 
been  installed  for  reclassification 
purposes,  it  must  be  tested  3  months 
after  installation  to  ascertain  the 
concentration  ot  PCBa.  If  the  PCB 
concentration  is  below  50  ppm.  the 


transformer  can  be  redaasified  as  a 
non-PCB  Transformer.  If  the  PCB 
conoentratioa  is  between  50  and  500 
ppm.  the  transformer  can  be  redaaaified 
as  a  PCB-Contaminated  transformer.  If 
the  PCB  conoentratioa  rosiains  at  500 
ppm  or  greater,  tfie  entire  process  must 
either  be  repeated  until  the  transformer 
has  been  reclassified  to  a  non-PCB  or 
PCB-Contaminated  transformer  in 
accordance  with  paragraph  (a](2)(v)  of 
this  section  or  the  transformer  must  be 
removed  from  service. 

(D)  Owners  who  installed  PCB 
Transformers  in  emergency  situations  or 
for  reclassification  purposes  between 
October  1, 1965  and  September  1, 1968 
must  notify  the  Regional  Administrator 
in  writing  by  October  3, 1966  of  such 
installation.  The  notification  for 
emergency  installation  must  incl  ide  the 
information  in  paragraph 
(aXlKiiiKBH'K/)  through  [vi]  of  this 
section.  The  notification  for 
reclassification  must  include  the 
information  in  paragraph 
(aKlHiii)(CK^)('l  throu^  [iv]  of  this 
section.  All  PCS  Transformers  installed 
in  an  emergency  situation  or  installed 
for  reclassification  purposes  are  subject 
to  the  requirements  of  this  Part  761. 

(iv)  As  of  October  1. 1990,  all  radial 
PCB  Transformers,  in  use  in  or  near 
commercial  buildings,  and  lower 
secondary  voltage  network  PCB 
Transformers  not  located  in  sidewalk 
vaults  in  or  near  commercial  buildings 
(network  transformers  with  secondary 
voltages  below  460  volts)  that  have  not 
been  removed  from  service  as  provided 
in  paragraph  (a)(l)(v)  of  this  section, 
must  be  equipped  with  electrical 
protection  to  avoid  transformer  ruptures 
caused  by  high  current  faults. 

(A)  Current-limiting  fuses  or  other 
equivalent  technology  must  be  used  to 
detect  sustained  high  current  faults  and 
provide  for  complete  deeneigizatioo  of 
the  transformer  (within  several 
hundredths  of  a  second  in  tite  case  of 
radial  PCB  Transformers  and  within 
tenths  of  a  second  in  the  case  of  lower 
secondary  voltage  network  PCB 
Transformers),  before  transformer 
rupture  occurs.  The  installation,  setting, 
and  maintenance  of  current-limiting 
fuses  or  other  equivalent  technology  to 
avoid  PCB  Transformer  ruptures  from 
sustained  high  current  faults  must  be 
completed  in  accordance  vrith  good 
engineering  practices. 

(B)  All  lower  secondary  voltage 
network  PCB  Ttansformers  not  located 
in  sidewalk  vaults  (network 
transformers  with  secondary  voltages 
below  480  volts),  in  use  in  or  near 
commercial  buildings,  which  have  not 
been  protected  as  specified  in  paragraph 
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(a](l)(iv)(A)  of  this  section  by  October  1, 
1990,  must  be  removed  from  service  by 
October  1, 1993. 

(C)  As  of  October  1, 1990,  owmers  of 
lower  secondary  voltage  network  PCB 
Transformers,  in  use  in  or  near 
commercial  buildings  which  have  not 
been  protected  as  specified  in  paragraph 
(a)(l)(iv)(A)  of  this  section  and  which 
are  not  located  in  sidewalk  vaults,  must 
register  in  writing  those  transformers 
with  the  EPA  Regional  Administrator  in 
the  appropriate  reg^ilhn.  The  information 
required  to  be  provided  in  writing  to  the 
Regional  Administrator  includes: 

(7)  The  specific  location  of  the  PCB 
Transformers). 

[2]  The  addr<es8(es)  of  the  building(s) 
and  the  physical  location  of  the  PCB 
Transformer(8)  on  the  building  site(s]. 

[3]  The  identification  number(s)  of  the 
PCB  Transformer(s). 

(D)  As  of  October  1, 1993,  all  lower 
secondary  voltage  network  PCB 
Transformers  located  in  sidewalk  vaults 
(network  transformers  with  secondary 
voltages  below  480  volts)  in  use  near 
commercial  buildings  must  be  removed 
from  service. 

(v)  As  of  October  1, 1990,  all  radial 
PCB  Transformers  with  higher 
secondary  voltages  (480  volts  and 
above,  including  480/277  volt  systems] 
in  use  in  or  near  commercial  buildings 
must  in  addition  to  the  requirements  of 
paragraph  (a](l](iv)(A)  of  this  section, 
be  equipped  with  protection  to  avoid 
transformer  ruptures  caused  by 
sustained  low  current  faults. 

(xv)  In  the  event  a  mineral  oil 
transformer,  assumed  to  contain  less 
than  500  ppm  of  PCBs  as  provided  in 
S  761.3,  is  tested  and  found  to  be 
contaminated  at  500  ppm  or  greater 
PCBs,  it  will  be  subject  to  all  the 
requirements  of  this  Part  761.  In 
addition,  efforts  must  be  initiated 
immediately  to  bring  the  transformer 
into  compliance  in  accordance  with  the 
following  schedule: 

(A)  Report  fire-related  incidents, 
effective  immediately  after  discovery. 

(B)  Mark  the  PCB  transformer  within  7 
days  after  discovery. 

(C)  Mark  the  vault  door,  machinery 
room  door,  fence,  hallway  or  other 
means  of  access  to  the  PCB  Transformer 
within  7  days  after  discovery. 

(D)  Register  the  PCB  Transformer  in 
writing  with  fire  response  personnel 


with  primary  jurisdiction  and  with  the 
building  owner,  within  30  days  of 
discovery. 

(E)  Install  electrical  protective 
equipment  on  a  radial  PCB  Transformer 
and  a  non-sidewalk  vault,  lower 
secondary  voltage  network  PCB 
Transformer  in  or  near  a  commercial 
building  within  18  months  of  discovery 
or  by  October  1, 1990,  whichever  is  later. 

(F)  Remove  a  non-sidewalk  vault 
lower  secondary  voltage  network  PCB 
Transformer  in  or  near  a  commercial 
building,  if  electrical  protective 
equipment  is  not  installed,  within  18 
months  of  discovery  or  by  October  1. 
1993,  whichever  is  later. 

(G)  Remove  a  lower  secondary 
voltage  network  PCB  Transformer 
located  in  a  sidewalk  vault  in  or  near  a 
commercial  building,  within  18  months 
of  discovery  or  by  October  1, 1993, 
whichever  is  later. 

(H)  Retrofill  and  reclassify  a  radial 
PCB  Transformer  or  a  lower  or  higher 
secondary  voltage  network  PCB 
Transformer,  located  in  other  than  a 
sidewalk  vault  in  or  near  a  commercial 
building,  within  18  months  or  by 
October  1. 1990,  whichever  is  later.  This 
is  an  option  in  lieu  of  installing  electrical 
protective  equipment  on  a  radial  or 
lower  secondary  voltage  network  PCB 
Transformer  located  in  other  than  a 
sidewalk  vault  or  of  removing  a  higher 
secondary  voltage  network  PCB 
Transformer  or  a  lower  secondary 
voltage  network  PCB  Transformer, 
located  in  a  sidewalk  vault  from 
service. 

(I)  Retrofill  and  reclassify  a  lower 
secondary  voltage  networic  PCB 
Transformer,  located  in  a  sidewalk 
vault  in  or  near  a  commercial  building 
within  18  months  or  by  October  1, 1993, 
whichever  is  later.  This  is  an  option  in 
lieu  of  installing  electrical  protective 
equipment  or  removing  the  transformer 
from  service. 

(I)  Retrofill  and  reclassify  a  higher 
secondary  voltage  network  PCB 
Transformer,  located  in  a  sidewalk 
vault  in  or  near  a  commercial  building 
within  18  months  or  by  October  1, 1990. 
whichever  is  later.  This  is  an  option  in 
lieu  of  other  requirements. 
*        *        •        •        • 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  2070- 
0003:  the  recordkeeping  requirements  of 
paragraph  {a)(l)(xii)  were  approved  by 


the  Office  of  Management  and  Budget 
under  control  number  2070-0007) 

4.  In  S  761.40  by  revising  paragraph  (j) 
to  read  as  follows: 

§  761.40    Marking  requirements. 

(j)  PCB  Transformer  locations  shall  be 
marked  as  follows: 

(1)  Except  as  provided  in  paragraph 
(j)(2)  of  this  section,  as  of  December  1, 
1985,  the  vault  door,  machinery  room 
door,  fence,  hallway,  or  means  of 
access,  other  than  grates  and  manhole 
covers,  to  a  PCB  Transformer  must  be 
marked  with  the  mark  Ml  as  required  by 
paragraph  (a)  of  this  section. 

(2)  A  mark  other  than  the  Ml  mark 
may  be  used  provided  all  of  the 
follotving  conditions  are  met 

(i)  The  program  using  such  an 
alternative  marie  was  initiated  prior  to 
August  15, 1985,  and  can  be 
substantiated  with  documentation. 

(ii)  Prior  to  August  15. 1985, 
coordination  between  the  transformer 
ov\mer  and  the  primary  fire  department 
occurred,  and  the  primary  fire 
department  knows,  accepts,  and 
recognizes  what  the  alternative  marie 
means,  and  that  this  can  be 
substantiated  with  documentation. 

(iii)  The  EPA  Regional  Administrator 
in  the  appropriate  region  is  informed  in 
writing  of  the  use  of  the  alternative 
mark  by  October  3, 1988  and  is  provided 
with  documentation  that  the  program 
began  before  August  15, 1985,  and 
documentation  that  demonstrates  that 
prior  to  that  date  the  primary  fire 
department  knew,  accepted  and 
recognized  the  meaning  of  the  mark,  and 
included  this  information  in  firefighting 
training. 

(iv)  The  Regional  Administrator  will 
eitiier  approve  or  disapprove  in  writing 
the  use  of  an  alternative  mark  within  30 
days  of  receipt  of  the  documentation  of 
a  program. 

(3)  Any  mark  placed  in  accordance 
with  the  requirements  of  this  section 
must  be  placed  in  the  locations 
described  in  paragraph  (j)(l)  of  this 
section  and  in  a  manner  that  can  be 
easily  read  by  emergency  response 
personnel  fighting  a  fire  involving  this 
equipment. 

(FR  Doc.  88-16194  Filed  7-18-88:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Final  Decision  on  Inclusion  of  a  Private 
Property  Near  Naturita,  CO,  for 
Remedial  Action  Under  ttie  Uranium 
Mill  TalHngs  Radiation  Control  Act  of 
1978  (Pub.  L  9S-804) 

AOCNCV:  Department  of  Energy. 
ACTION:  Program  Information  Notice: 
Final  decision  on  inclusion  of  a  private 
property  near  Naturita,  Colorado,  for 
remedial  action  under  Section  101  of 
Pub.  L  95-604,  the  "Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978." 
enacted  on  November  8. 1978. 

summary:  The  "Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978" 
(UMTRCA  or  the  Act)  authorized  the 
Department  of  Energy  (DOE  or  the 
Department)  to  conduct,  in  cooperation 
with  interested  states,  Indian  Tribes, 
and  persons  who  own  or  control  certain 
inactive  mill  tailings  sites,  a  program  of 
assessment  and  remedial  action  to 
stabilize  and  control  the  tailings  in  a 
safe  and  environmentally  sound  manner 
and  to  minimize  or  eliminate  radiation 
health  hazards  at  these  sites  and  at 
nearby  vicinity  properties. 

The  DOE  has  been  requested  by  the 
Hecla  Mining  Company  (Hecla)  to 
include  Hecla's  "Durita"  property  as  a 
designated  property  for  the  purposes  of 
remedial  action  under  the  Act.  The 
"Durita"  property  is  located 
approximately  nine  miles  west  of 
Naturita  off  Colorado  Highway  90S. 

On  April  28, 1988,  DOE  published  a 
notice  in  the  Federal  Regjster  in  which  it 
proposed  not  to  include  the  "Durita" 
property  as  either  a  production  site  or 
vicinity  property  for  the  purposes  of 
remedial  action  under  the  Act.  53  FR 
15273.  The  purpose  of  the  notice  was  to 
solicit  comments  on  DOE's  proposed 
decision.  Accordingly,  comments  were 
received  from  the  State  of  Colorado 
(letter  from  the  O^ice  of  the  Attorney 
General,  dated  June  16, 1988,  hereafter 
State  Comments)  and  the  Hecla  Mining 
Company  (Comments  and  Objections  of 
Hecla  Mining  Company  by  Davis, 
Graham  &  Stubbs,  Denver,  Colorado, 
dated  June  3, 1988,  hereafter  Hecla 
Comments).  As  set  forth  below,  after 
considering  the  comments,  the 
Department  has  decided  that  the 
"Durita"  property  is  not  a  proper 
candidate  for  inclusion  in  the  remedial 
action  program  under  UMTRCA. 

Background 

The  "Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,"  Pub.  L  95-604,  42 
U.S.C.  7901,  et  seq.,  establishes  a 
program  to  provide  for  the  stabilization, 
disposal,  and  control  of  uranium  mill 


taiUngs  in  a  safe  and  environmentally 
sound  manner.  Under  Title  1  of  the  Act, 
the  DOE  is  authorized  to  conduct 
remedial  actions  at  certain  inactive 
processing  sites. 

Section  101(6)  of  the  Act  deflnes  two 
types  of  "processing  sites."  The  first  is 
an  inactive  "production  site"  defined  as: 

(A)  any  site,  including  the  mill  containing 
residual  radiocative  materials  at  which  all  or 
substantially  all  of  the  uranium  was 
produced  for  sale  to  any  Federal  agency  prior 
to  January  1, 1971  under  a  contract  with  any 
Federal  agency,  *  *  *  unless  (i)  such  site  was 
owned  or  controlled  as  of  January  1, 1978,  or 
is  thereafter  owned  or  controlled,  by  any 
Federal  agency,  or  (ii)  a  Ucense  (issued  by  the 
(Nuclear  RegulatoryJ  Commission  or  its 
predecessor  agency  under  the  Atomic  Energy 
Act  of  1954  or  by  a  State  ds  permitted  under 
section  274  of  such  Act)  for  the  production  at 
such  site  of  any  uranium  or  thorium  product 
derived  from  ores  is  in  effect  on  January  1, 
1978,  or  is  issued  or  renewed  after  such  date. 
The  second  type  is  a  "vicinity  property" 
defined  as:  "(B)  any  other  real  property  or 
improvement  thereon  which — (i)  is  in  the 
vicinity  of  suet)  (production)  site,  and  (ii)  is 
determined  by  the  Secretary,  in  consultation 
with  the  Commission,  to  be  contaminated 
with  residual  radioactive  materials  derived 
from  such  site. 

Section  101(7)  of  the  Act  defines  the 
term  "residual  radioactive  material"  to 
mean: 

(A)  waste  (which  the  Serxetary  determines 
to  be  radioactive)  in  the  form  of  tailings 
resulting  from  the  processing  of  ores  for  the 
extraction  of  uranium  and  other  valuable 
constitutents  of  the  ores,  and  (B)  other  waste 
(which  the  Secretary  determines  to  be 
radioactive)  at  a  processing  site  which  relate 
(sic)  to  such  processing,  including  any 
residual  stock  of  unprocessed  ores  or  low- 
grade  materials. 

Furthermore,  section  101(8)  of  the  Act 
defines  "tailings"  to  mean: 

The  remaining  portion  of  a  metal-bearing 
ore  after  some  or  all  of  such  metal,  such  as 
uranium,  has  l>een  extracted. 

Discussion 

Before  the  passage  of  UMTRCA  on 
November  8, 1978  Ranchers  Exploration 
ft  Development  Corporation  (Ranchers), 
the  predecessor-in-interest  to  the  Hecla 
Mining  Company,  owned  and  controlled 
a  quantity  of  uranium  mill  tailings  at  a 
site  known  as  "Naturita."  a  previously 
active  mill  site  also  near  Naturita, 
Colorado.  Ranchers  possessed  the 
tailings  under  license  Colo.  317-OlS, 
issued  on  November  12. 1978.  by  the 
State  of  Colorado.  On  June  9. 1977.  a 
new  state  license.  Colo.  317-02S.  was 
issued  superseding  the  previous  license 
and  permitting  Ranchers  to  "transport 
and  process"  uranium  mill  tailings. 
Amendments  1  (October  26. 1977).  2 
(December  12. 1977).  and  3  (May  4. 1978) 


modify  the  license  to  authorize  the 
excavation  and  transportation  of 
uranium  mill  tailings  from  the  old 
Naturita  mill  site  to  the  new  "Durita" 
processing  site  for  the  "production  of 
natural  uranium  concentrate  by  leaching 
of  uranium  mill  tailings." 

It  is  the  Department's  view  that  the 
"Durita"  site  was  operating  as  an  active 
mill  site  under  a  valid  state  production 
license  at  the  time  UMTRCA  was 
enacted,  and  that  the  site  does  not  Ht 
within  the  definition  of  an  inactive 
"production  site"  under  section 
101(6)(A)  of  the  Act  as  a  site  appropriate 
for  remedial  action  because  the  uranium 
produced  there  was  not  produced  for 
sale  to  any  Federal  agency  prior  to 
January  1, 1971. 

Furthermore,  with  respect  to  such 
"[ajctive  operations"  at  the  time  of  the 
Act's  passage.  Congress  in  section 
llS(a)  has  prohibited  expenditures  with 
respect  to  any  site  licensed  by  a  state  at 
which  production  of  any  uranium 
product  takes  place.  It  was  Congress' 
intent  that  remedial  action  at  licensed 
active  mill  sites  be  taken  by  the  license 
holder  pursuant  to  the  license 
requirements  under  the  supervision  of 
the  regulating  agency,  and  not  be  taken 
under  UMTRCA  at  taxpayer  expense. 

In  addition,  because  "Durita"  was  a 
licensed  active  mill  site,  it  does  not  fit 
within  the  definition  of  a  vicinity 
property  under  section  101(6)(B).  Any 
remaining  materials  at  the  "Durita"  mill 
site  are  "derived"  from  the  active 
production  operation  itself  rather  than 
from  the  inactive  Naturita  mill  site. 
Once  the  uranium  mill  tailings  were 
excavated  and  transported  from  the 
Naturita  mill  site  to  "Durita"  for 
processing,  they  lost  their  characteristic 
as  "residual  radioactive  materials."  As 
set  out  above,  that  term  means  "waste 
in  the  form  of  tailings."  Although  the 
materials  taken  from  the  Naturita  mill 
site  to  the  "Durita"  mill  site  were 
tailings,  they  were  not  "waste,"  since 
they  were  transported  as  a  valuable 
industrial  product  for  use  in  a  profit 
making  venture,  i.e.,  the  production  of 
uranitun  for  sale  as  yellow  cake  to 
private  industry.  Indeed,  in  1978  and 
1979,  Ranchers  had  revenues  of 
$8,641,737  and  $12,491,067,  respectively, 
from  the  leaching  of  uranium  mill 
tailings.  The  inclusion  of  "Durita"  as  a 
vicinity  property  would  thus  seem 
contrary  to  Congress'  intent  that  such 
vicinity  properties  not  have  been  active 
mill  sites  themselves  at  the  time  of 
UMTRCA's  passage. 

Even  assuming  that  the  materials  at 
the  "Durita"  mill  site  qualify  as  residual 
radioactive  material  derived  from  the 
Naturita  site  which  Ranchers  was 
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processing  under  hcense  Colo.  317-02S 
for  sale  to  a  Federal  agency,  the  site 
would  still  not  be  appropriate  for 
designation.  Section  101(B)(A)(ii) 
precludes  designation  where  a  license, 
issued  by  a  state  for  the  production  of 
any  uranium  product  horn  ores,  is  in 
effect  on  January  1. 1978  However,  in 
the  stipulation  following  section 
101(6)(B)(ii)  and  pursuant  to  the 
procedures  established  in  section  108(b), 
an  exemption  is  provided  where  a 
license  is  issued  for  the  reprocessing  of 
residual  radioactive  materials  (mill 
tailings)  at  a  designated  site.  In  this 
case,  the  uranium  production  at  the 
"Durita"  mill  site  using  mill  tailings  from 
the  Naturita  site  was  undertaken  prior 
to  the  designation  of  Naturita  as  a 
"processing  site."  Moreover,  since 
neither  Ranchers  nor  Hecla  took  any 
action  to  meet  the  requirements  of 
section  108(b]  after  Naturita's 
designation,  in  the  Department's  view 
the  exception  would  not  apply. 

DOE  has  given  full  and  deliberative 
consideration  to  comments  and 
objections  to  its  Proposed  Decision,  and 
our  responses  to  specific  comments  are 
set  out  below.  These  comments  were 
instrumental  in  DOE's  formulation  of  a 
final  decision  regarding  whether  to 
include  the  "Durita"  property  in  the 
UMTRCA  remedial  action  program. 
Accordingly,  DOE  has  determined  that 
the  "Durita"  property  is  neither  a 
production  site  nor  a  vicinity  property 
within  the  definition  of  a  processing  site 
under  UMTRCA,  and  therefore  is  not 
appropriate  for  remedial  action  under 
the  Act. 

Response  To  Conunents 

In  its  comments  and  objections  to 
DOE's  proposed  decision.  Hecla 
responds: 

(DOE's)  rationale  miscontrues  the  basic 
intent  of  Congress  in  enacting  UMTRCA. 
Congress  clearly  directed  DOE  to  perform 
remedial  action  on  "residual  radioactive 
material"  (i.e.,  uranium  tailings)  that  had 
l>een  generated  as  a  result  of  federally- 
induced  uranium  production  programs  in  the 
period  before  1971." 

Hecla  Comments,  page  4. 

Hecla  asserts  that  relocating  and 
reporcessing  tailings  from  another  site, 
one  which  qualifies  for  remedial  action, 
should  not  change  the  government's 
obligation  to  perform  remedial  action  at 
the  new  site,  i.e.,  the  Durita  site.  Id.  at  5. 

These  comments  exemplify  the  value 
of  the  notice  and  conunent  procedure 
adopted  by  DOE  in  this  instance, 
because  they  succinctly  identify  the 
source  of  Hecla's  basic 
misunderstanding  of  the  statute 
authorizing  DOE  to  take  remedial 
action.  Contrary  to  Hecla's  belief. 


Congress  did  not  direct  DOE  simply  to 
perform  remedial  action  on  "residual 
radioactive  material",  but  to  perform 
remedial  action  at  qualified  sites. 
Indeed,  the  Act  instructs  the  Secretary 
to  designate  "processing  sites  within  the 
United  States  which  he  determines 
requires  (sic)  remedial  action  to  carry 
out  the  purposes  of  (Title  I]."  42  U.S.C 
7901(b)(1)  and  7912(a)(1).  This 
determination  is  to  be  made  against 
certain  criteria  set  out  in  the  Act  In  the 
present  case,  the  Secretary  has 
determined  that  the  designation  of  the 
Dtuita  site  would  not  carry  out  the 
purposes  of  the  Act.  In  general,  it  is  the 
Department's  position  that  UMTRCA's 
purpose  is  to  cleanup  sites  contaminated 
as  a  result  of  the  production  of  uranium 
sold  to  the  government  Durita  is  not 
such  a  site.  Contrary  to  what  appears  to 
be  Hecla's  imderstanding.  UMTRCA 
does  not  encompass  the  deanup  of  all 
residual  radioactive  material  at  any 
location  irrespective  of  the  reasons  the 
material  came  to  be  present  at  such 
location. 

One  of  the  criteria  established  in  Title 
I  for  designating  a  site  is  that  the 
candidate  processing  site  be  one  "at 
which  all  or  substantially  all  of  the 
uranium  was  produced  for  sale  to  any 
Federal  agency  prior  to  January  1. 1971. 
under  a  contract  with  any  Federal 
agency."  42  U.S.C.  7911(6)(A).  The 
Durita  property  was  not  such  a  site 
since  neither  Hecla  nor  its  predecessor 
produced  uranium  there  for  sale  to  a 
Federal  agency  before  1971.  Indeed,  the 
Durita  property  was  only  utilized  to 
produce  uranium  to  private  industry 
after  1971.  DOE's  reading  of  the  Act  is 
consistent  with  the  legislative  history. 
For  example,  the  House  Committee  on 
Interior  and  Insular  Affairs,  in 
discussing  the  characteristics  of  the 
sites  deemed  appropriate  for  remedial 
action  under  UMTRCA.  stated  that  "(ajll 
of  them  consist  of  tailings  resulting  from 
operations  under  Federal  contracts." 
and  that  "the  Secretary  of  Energy  need 
not  designate  any  sites  to  be  included  in 
the  authorized  program  which  are 
currently  tmder  active  license,  or  which 
contain  tailings  from  commercial 
production,  unless  it  can  be  shown  that 
the  tailings  hazard  coidd  in  no  way  be 
remedied  without  such  designation." 
H.R.  Rep.  No.  95-1480(1).  August  11. 
1978.  reprinted  in  1978  U.S.  Code  Cong, 
ft  Ad.  News  7433,  7434-36. 

Based  on  this  analysis,  it  is  the 
Department's  view  that  once  Hecla 
relocated  and  reprocessed  the  tailings 
from  the  Naturita  site,  it  created  a  new 
site,  one  which  does  not  meet  the  basic 
requirement  of  the  Act,  i.e..  that  a  site 
qualified  for  remedial  action  under 
UMTRCA  be  one  at  which  uranium  was 


produced  for  sale  to  a  federal  agency 
prior  to  January  1, 1971. 

Hecla  submitted  a  number  of 
comments  addressing  the  "licensed  site 
exemption."  Hecla  Comments,  pp.  S-0. 
This  exemption  is  a  proviso  in  section 
101(8)(A)(ii).  It  forecloses  designation  of 
a  site  containing  residual  radioactive 
materials  which  is  licensed  by  the 
Nuclear Hegulatory  Commission  (NRC) 
or  an  agreement  state  on  or  after 
January  1, 197&  Dtuita  is  such  a  site, 
and  DOE  set  out  this  exen^ition  as  an 
additional  basis  on  which  Durita  would 
not  qualify  for  remedial  action. 

First  Hecla  submits  that  section  llS's 
prohibition  on  the  expenditure  of 
UMTRCA  funds  on  licensed  sites  does 
not  apply  to  uranium  production  bom 
residual  radioactive  materials.  This 
miscontrues  the  statute.  While  section 
115,  on  its  face,  appears  to  provide  an 
exception  for  residual  radioactive 
materials,  a  reading  of  this  section  in 
light  of  section  101(6)  and  the  purpose  of 
the  statute  leads  DOE  to  conclude  that 
Congress'  intent  was  that  the  only  active 
licensed  sites  containing  residual 
radioactive  material  that  are 
appropriate  for  remediation  are  ones 
complying  with  the  provisions  of  section 
108(b).  This  conclusion  follows  from  a 
reading  of  the  last  sentence  of  section 
101(6):  ''A  license  for  the  production  of 
any  uranium  product  from  residual 
radioactive  materials  shall  not  be 
treated  as  a  license  for  production  tmm 
ores  within  the  meaning  of 
subparagraph  (A)(ii)  if  such  production 
is  in  accordance  with  section  lOeCb)." 
Hecla  did  not  comply  with  the 
stipulations  contained  in  section  10e(b) 
for  its  Durita  remilling  operation. 

Hecla  also  states  that  "Congress 
logically  concluded  that  activities 
involving  reprocessing  of  uranium 
tailings  should  not  trigger  the  'licensed 
site'  exemption,  tiecause  such 
reprocessing  neither  increases  the 
government's  cleanup  burden  nor  alters 
the  fact  that  the  tailings  meet  Title  I 
criteria."  Hecla  Comments,  p.  6.  This 
view  ignores  that  Hecla  has  created  an 
entirely  new  site  at  Durita  which  it  has 
contaminated  with  radioactive 
materials,  and  which  did  not  operate  to 
produce  uranium  for  any  federal  agency. 
Taken  to  its  logical  end,  Hecla  would 
have  DOE,  at  taxpayer  expense,  cleanup 
after  it  in  the  wake  of  Hecla's  industrial 
ventureb  at  whatever  sites  it  chooses  to 
operate  &t>m.  We  do  not  believe  the  Act 
authorizes  this. 

Hecla  further  argues  that  the  Durita 
site  does  not  meet  the  licensed  site 
exemption  since  its  license  was  not 
issued  piuvuant  to  Section  274  of  the 
Atomic  Energy  Act  (AEA)  because  the 
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NRC  did  not  have  authority  to  delegate 
licensing  of  byproduct  material  to  the 
States.  Hecla  Comments  at  p.  7.  This 
argument  fails  *o  recognize  the 
interrelation  oi  the  AEA  and  UMTRCA. 
Statutorily,  a  license  within  this 
particular  exemption  must  be  issued  by 
the  appropriate  federal  agency  or  by  a 
State  "as  permitted  under  section  274  of 
the  Act  [42  USCS  2021]."  42  USCS 
7911(6)(A)(1)  (emphasis  added).  While 
the  NRC  did  not  have  licensing  authority 
over  byproduct  material  until  1981,  a 
State  may  have  entered  into  an 
agreement  with  respect  to  byproduct 
material  prior  to  1981  "as  permitted 
under  section  274  of  the  Atomic  Energy 
Act  of  1954".  42  USCS  2021(h)(1).  (2) 
(emphasis  added).  See  also,  10  CFR 
150.31(a).  Thus,  it  is  our  position  that 
Hecla's  license  with  the  State  of 
Colorado  was  issued  "as  permitted" 
under  section  274  of  the  AEA.  In  any 
event,  Hecla's  argument  here  is 
specious.  The  licensed  site  exemption 
only  applies  with  respect  to  sites 
containing  residual  radioactive 
materials  at  which  uranium  was 
produced  for  sale  to  a  federal  agency 
prior  to  1971.  Durita,  as  noted  earlier,  is 
not  such  a  site. 

Hecla  also  disagrees  that  the 
prohibition  of  section  101(6)(A)(ii) 
applies  to  "tailings",  since  the  word 
used  in  that  exemption  is  "ores".  Id.,  p. 
7.  The  Department  has  determined  that 
the  word  ores  should  be  read  to 
encompass  tailings  which  are 
reprocessed  to  extract  their  uranium 
value.  This  is  consistent  with  one 
defmition  of  ores:  "a  source  from  which 
a  valuable  matter  is  extracted." 
Webster's  Ninth  New  Collegiate 
Dictionary  at  831  (1983).  This  is  also 
consistent  with  the  stipulation  following 
section  101(6)(B)(ii)  which,  the 
Department  believes,  allows  the 
Secretary  to  treat  a  license  for  the 
production  of  uranium  from  residual 
radioactive  material,  including  tailings, 
as  a  license  for  the  production  of 
uranium  from  ores. 

Finally,  Hecla  asserts  that  the  Hnal 
sentence  of  section  108(b)  "creates  an 
uncertainty  as  to  whether  issuance  of 
such  a  license  to  satisfy  section  108(b) 
would  alter  the  Title  I  status  of  a  given 
site,"  and  that  the  final  sentence  of 


section  101(6)  clarifies  that  "such 
licenses  would  not  alter  that  site's  Title  I 
status."  Id.,  p.  8.  We  agree  that  the  fmal 
sentence  of  section  101(6)  makes  clear 
that  remilling  pursuant  to  section  108(b) 
would  not  fall  within  the  licensed  site 
exemption.  But  Hecla's  private  remilling 
operation  was  not  conducted  or  licensed 
pursuant  to  section  108(b),  and  the  Act 
is  silent  as  to  these  other  types  of 
licensed  operations.  Hecla  argues  that 
this  silence  does  not  imply  that  "any 
post-UMTRCA  reprocessing  of  residual 
radioactive  material  which  is  not  in 
accordance  with  section  108(b) 
automatically  triggers  the  definitional 
exception  in  section  101(6)(A)(ii)."  Hecla 
Comments,  p.  8.  No  support  for  this 
statement  is  put  forward,  and  the 
Department  is  aware  of  none.  As 
discussed  above,  it  is  the  Department's 
view  that  the  licensed  site  exemption 
would  apply  to  an  operation  such  as 
Hecla's  remilling  at  Durita.  However, 
the  exemption  could  not  arise  in  any 
event  since  it  only  applies  to  sites  at 
which  uranium  was  produced  for  sale  to 
a  federal  agency.  It  is  undisputed  that 
this  was  not  the  case  with  Durita's 
uranium  reprocessing  operation. 

It  is  Hecla's  position  that  its  Durita 
site  further  qualifies  as  a  vicinity 
property  under  UMTRCA.  It  states  that 
"reprocessing  of  the  tailings  did  not 
chftnge  their  basic  physical 
characteristic  as  Title  I  material."  Hecla 
Comments,  p.  9.  This  again  points  up 
Hecla's  basic  misunderstanding  of  the 
Act.  The  residual  radioactive  material  at 
Naturita  derived  its  "characteristic  as 
Title  I  material"  because  of  its  presence 
at  a  Title  I  designated  production  site, 
not  simply  because  the  material  itself 
was  'Title  I."  Thus,  it  is  a  site  qualified 
for  designation  under  UMTRCA  which 
defines  the  material,  not  vice  versa.  An 
otherwise  non-qualifying  and  active 
licensed  production  site  cannot  qualify 
for  remedial  action  under  UMTRCA 
simply  because  its  uranium  resource 
base  is  material  from  a  Title  I  inactive 
production  site. 

Hecla  seeks  to  qualify  its  Durita 
production  site  as  a  vicinify  property  by 
asserting  that  its  use  of  residual 
radioactive  material  for  the  extraction  of 
uranium  is  no  different  than  other 
private  users  of  tailings  in  building 


materials,  fill  material  and  other  profit- 
making  ways.  Id.,  p.  10.  But  these  other 
uses  utilized  the  tailings  as  a  waste 
product  suited  to  those  particular 
activities.  i.e.,  generally  foundation 
material.  Hecla.  on  the  other  hand, 
utilized  the  tailings  for  their  inherent 
commercial  value  as  a  uranium  resource 
for  its  remilling  business.  The  former 
uses  were  unregulated  and  unlicensed 
because  the  material  was  generally 
thought  to  be  harmless.  Hecla's 
operation,  on  the  other  hand,  was 
regulated  by  the  State,  and  it  required  a 
license  under  which  Hecla  is  to  take 
remedial  action,  action  which  Congress 
said  should  not  be  taken  under 
UMTRCA.  H.R.  Rep.  95-1480(1),  supra.  It 
is  not  tenable,  in  the  view  of  DOE,  to 
assert  that  these  situations  are  the  same. 
Indeed,  Congress,  in  describing  the 
characteristics  of  vicinify  properties, 
referred  to  "structures  and  buildings 
located  in  the  vicinity  of  such  site  which 
are  contaminated  with  residual 
radioactive  materials  derived  from  such 
site."  House  Report  No.  95-1480  (II). 
September  30. 1978.  reprinted  in  1978 
U.S.  Code  Cong.  &  Ad.  News  7482.  The 
Durita  property  is  not  such  a  structure  or 
building. 

The  State  of  Colorado,  after  reviewing 
the  Notice  of  Proposed  Decision,  states 
that  "we  are  in  agreement  with  the 
proposed  decision  to  exclude  the  Durita 
properfy  from  remedial  acfion  under 
UMTRCA  for  the  reasons  stated  in  the 
Notice."  State  Comments. 

No  other  comments  were  received. 

FOR  FURTHER  INFORMAHOM  CONTACT: 

Mr.  W.  John  Arthur  III,  Acting  Project 
Manager,  Uranium  Mill  Tailings  Project 
Office,  U.S.  Department  of  Energy,  5301 
Central  Avenue  NE,  Suite  1720, 
Albuquerque,  New  Mexico,  87108. 
telephone:  (505)  844-3941,  or  Ms.  Sally 
Mann,  Director,  Division  of  Uranium 
Mill  Tailings  Projects,  Office  of  Nuclear 
Energy,  U.S.  Department  of  Energy,  Mail 
Stop  NE-22.  Washington,  DC  20545, 
telephone:  (301)  353-2585. 

Issued  in  Washington,  DC,  July  13, 1988. 
John  E.  Baubliti, 

Acting  Director,  Office  of  Remedial  Action 
and  Waste  Technology,  Office  of  Nuclear 
Energy. 

(FR  Doc  88-16351  Filed  7-18-8^  9:53  am] 
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Order  Now! 

The  United  States 
Government  Manual 
1987/88 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  souj«e  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participate*. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  'Purees  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  fAsm.  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
subject /agency  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  210 

(INS  Number  1118-88] 

Special  Agricultural  Workers 

AOENCV:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Interim  rule  with  request  for 
comments. 

summary:  Section  210(b)(3)(B)(ii)  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA)  provides  for  the  Attorney 
General  to  promulgate  regulations 
relative  to  securing  timely  production  of 
employment  records  from  employers  or 
farm  labor  contractors  under  the  Special 
Agricultural  Worker  (SAW)  program. 
This  rule  identiHes  Service  procedures 
in  securing  SAW  employment  records. 
dates:  The  interim  final  rule  is  effective 
July  20, 1988.  Comments  must  be 
received  on  or  before  August  19, 1988. 

ADDRESSES:  Written  comments  should 
be  mailed  in  triplicate  to  Deputy 
Assistant  Commissioner,  Legalization, 
Immigration  and  Naturalization  Service, 
425  "I"  Street  NW.,  Washington,  DC 
20536,  or  delivered  to  Room  5250  at  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aaron  Bodin,  Deputy  Assistant 
Commissioner,  Special  Agricultural 
Workers,  (SAW)  (202)  786-3658. 
SUPPLEMENTARY  INFORMATION:  Section 

210.3(b)(4)  is  added  to  establish 
procedures  for  securing  SAW 
employment  records.  This  rule  provides 
uniformity  for  securing  records  where  a 
SAW  applicant  has  filed  an  application, 
an  interview  has  been  conducted,  the 
applicant's  testimony  appears  credible 
and  the  Service  has  determined  that  the 
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application  cannot  be  adjudicated  in  the 
absence  of  the  employment  records. 

This  rule  provides  for  the  use  of 
regulatory  procedures  already  in  place 
at  8  CFR  287.4(a)(2)  which  enables  the 
Service  to  "issue  a  subpoena  requiring 
the  attendance  of  witnesses  or  the 
production  of  documentary  evidence,  or 
both,  for  use  in  any  proceeding  under 
this  Chapter,  other  than  under  Part  335 
of  this  Chapter,  or  any  application  made 
ancillary  to  the  proceedings." 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291. 

This  rule  contains  information 
collection  requirements  which  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  The  OMB  control 
numbers  for  these  collections  are 
contained  in  8  CFR  Part  299. 

List  of  Subjects  in  8  CFR  Fart  210 

Aliens,  Permanent  resident  status. 
Reporting  and  recordkeeping 
requirements,  Temporary  resident 
status. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  210— SPECIAL  AGRICULTURAL 
WORKERS 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority  Pub.  L.  99-603, 100  Stat.  3359;  8 
U.S.C.  1101  note. 

2.  In  §  210.3,  a  new  paragraph  (b)(4) 
added  to  read  as  follows: 

§210.3    Eligibility. 

•        *        *        •        * 

(b)  *  *  * 

(4)  Securing  SA  W  employment 
records.  When  an  applicant  alleges  that 
an  employer  or  farm  labor  contractor 
refuses  to  provide  the  SAW  applicant 
with  employment  records,  the  Service 
shall  attempt  to  secure  the  employment 
records.  However,  prior  to  any  attempt 
by  the  Service  to  secure  the  employment 
records,  a  SAW  application  must  be 
filed,  an  interview  must  have  been 
conducted,  the  applicant's  testimony 
must  support  credibly  his  or  her  claim. 


and  the  Service  must  determine  that  the 
apphcation  cannot  be  adjudicated  in  the 
absence  of  the  employer  or  farm  labor 
contractor  records.  If  the  employer  or 
farm  labor  contractor  refuses  to  release 
the  needed  employment  records.  District 
Directors  may,  after  unsuccessful 
attempts  for  voluntary  compliance, 
utilize  section  235  of  the  Immigration 

and  Nationality  Act  and  issue  a 

subpoena  in  accordance  with  8  CFR 

287.4. 
***** 

Dated:  June  30. 1988. 

Richard  E.  Norton, 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 

(FR  Doc.  88-16355  Filed  7-19-88;  8:45  am) 

BIUJNG  CODE  4410-1(Mi 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[DktSSOSl 

Encyclopaedia  Britannica,  Inc^  et  aL; 
ProMk>ited  Trade  Practices  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
action;  Modifying  order. 

summary:  This  order  modifies  the 
Preambles  to  Paragraphs  I  through  IV, 
Paragraph  II.C  (Telephone  Talk),  and 
Paragraph  ILL  (No-Contact  Period)  of 
the  1976  final  order  (41  FR  17884)  issued 
against  the  respondent.  The  Commission 
concludes  that  it  is  in  the  public  interest 
to  reopen  the  order  and  grant  some  of 
the  modifications  sought  by  the 
respondent.  The  modification  of  the 
Preambles  clarifies  that  the  order 
applies  only  to  subsidiaries  and 
employees  of  Encyclopaedia  Britannica, 
Inc.  engaged  in  selling  or  being  recruited 
to  sell  via  in-home,  over-the-counter, 
direct  mail,  or  telephone  solicitations. 
The  modification  of  Paragraph  II.C 
requires  respondent  to  disclose  the  sales 
purpose  of  a  call  or  an  appointment 
within  30  seconds  of  beginning  a  sales 
call  or  a  call  to  make  a  sales 
appointment.  The  modification  of 
Paragraph  ILL  allows  respondent  to 
contact  purchasers  to  correct 
inadvertent  errors  on  sales  forms,  or  to 
obtain  necessary  information  that 
respondent  inadvertently  failed  to 
obtain  during  a  sales  presentation. 
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DATES:  Final  Order  issued  March  9, 
1976.  Modifying  Order  issued  July  S, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jock  Chunj?.  FTC/S-4631,  Washington. 
DC  20580.  (202)  326-2984. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Encyclopaedia  Britannica, 
Inc..  et  al.  The  prohibited  trade  practices 
and/or  corrective  actions,  as  set  forth  at 
41  FR  17864,  remain  unchanged. 

List  of  Subjects  in  16  CFR  Part  13 

Encyclopaedias,  Trade  practices. 

(Sec.  6.  38  Stat.  721: 15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719.  as  amended;  15 
U.S.C.  45) 

Before  Federal  Trade  Commission 

Commissioners:  Daniel  Oliver,  chairman, 
T(!rry  Calvani,  Mary  Lh  Azcuenaga.  Andrew ). 
Strcnio,  Jr. 

(Docket  No.  8908) 

In  the  Matter  of  Encyclopaedia 
Britannica,  Inc.,  Et  Al. 

Order  Reopening  the  Proceeding  and 
Modifying  Cease  and  Desist  Order 

On  September  22, 1987,  Encyclopaedia 
Britannia,  Inc.  ("EB")  filed  with  the 
Commission  a  request  that  the  above- 
referenced  procoeding  be  reopened  and 
that  the  order  issued  therein  on  March  9, 
1976,  either 

(1)  Be  set  aside  in  its  entirety;  or 

(2)  Be  modified  by  setting  a  date 
certain  when  the  order  would  expire 
and  in  the  interim  modifying  specific 
provisions:  or 

(3)  Be  modified  by  altering  specific 
order  provisions.  The  specific 
modifications  requested  were 
alterations  to  Parts  I.B.,  II.  C.  II.H..  IV., 
and  the  Preambles  I-IV,  and  deletion  of 
Parts  I.D.,  I.E.,  ILL,  and  V.  This  petition 
replaced  an  earlier  petition  filed  on 
April  2, 1987,  that  was  subsequently 
withdrawn. 

The  petition  contends  that  changed 
conditions  of  fact  and  law  and  the 
public  interest  require  that  the 
proceeding  be  reopened  and  the  order 
be  set  aside  or  modified  as  respondent 
requests.  One  comment  was  received 
from  placement  of  the  petition  on  the 
public  record. 

On  December  11, 1987,  EB  asserted 
that  its  petition  has  requested  sunsetting 
of  the  order  in  its  entirety,  or,  in  the 
alternative,  sunsetting  of  all  the 
affirmative  fencing-in  provisions  of  the 
order.  We  disagree  with  EB.  The  petition 
sets  forth  the  relief  requested  in  its  Hrst 
page,  and  does  not  request  sunsetting  all 
of  the  affirmative  fencing-in  provisions. 
If  EB  has  wished  to  request  such  action, 
it  could  have  clearly  done  so  in  its 


subsequent  refiling  of  January  22, 1986 
so  that  the  request  would  have  clearly 
been  presented  to  the  public  for 
comment.  EB  failed  to  do  so.  Even  if  the 
petition  did  request  such  relief,  we 
would  deny  it  for  the  reasons  we  here 
deny  a  sunsetting  of  the  entire  order. 

On  December  29, 1967.  EB  submitted 
alternative  language  for  the  requested 
specific  modiHcations  and  stated  that  it 
would  accept  whatever  modifications 
the  Commission  would  agree  to. 

On  January  19. 1988.  another  comment 
regarding  EB  was  received. 

On  January  22. 1988.  EB  withdrew  its 
petition,  and  simultaneously  refiled  its 
petition  vsrith  the  addition  of  two 
affidavits,  one  from  the  president  and 
one  from  the  general  counsel  of  EB. 
These  affidavits  provided  clarification 
and  additional  evidence  of  some  of  the 
assertions  EB  made  in  its  petition. 

History  of  The  Order  Against  EB 

The  complaint  against  EB  and 
Britannica  Home  Library  Services,  Inc.. 
("BHLS")  was  issued  by  the  Commission 
on  December  11. 1872.  It  alleged  that  EB 
and  BHLS  has  made  certain  false  and 
misleading  representations  to  induce 
consumers  to  purchase  encyclopedias 
and  accessories,  to  induce  job  recruits  to 
accept  sales  positions,  and  to  collect 
debts. 

After  several  years  of  litigation,  the 
Commission  issued  an  order  on  March  9, 
1976,  which  became  effective  on  March 
17, 1980,  after  the  company  exhausted 
its  appeals.  Since  its  effective  date,  the 
order  has  twice  been  modified  at  EB's 
request,  first  on  October  28, 1980,  and 
again  on  October  5, 1982. 

Description  ofEB 

EB  publishes  encyclopaedias  and 
continuity  book  plans,  and  markets  them 
through  in-home  sales  talks,  telephone 
solicitations,  and  over-the-counter  sales. 
EB  publishes  and  markets  both  the 
Encyclopaedia  Britannica  and  the 
Compton's  Encyclopaedia  brands  of 
encyclopedias.  BHLS  publishes  and 
markets  the  annual  supplements  to 
encyclopaedias  published  by  EB. 

Description  of  the  Order 

The  order  comprises  nine  parts.  Part  I 
prohibits  certain  misrepresentations 
during  employee  recruitment  and 
requires  that  certain  information  be 
supplied  to  prospective  recruits.  Part  II 
prohibits  certain  misrepresentations 
during  marketing  of  merchandise  or 
services  and  requires  that  certain 
information  be  supplied  to  prospective 
buyers.  Part  III  prohibits  creation  of  any 
training  devices  or  sales  aids  which  are 
inconsistent  with  Parts  I  or  II  of  the 
order.  Part  IV  prohibits  certain 


misrepresentations  in  the  marketing  of 
continuity  book  programs  and  requires 
that  certain  information  be  supplied  to 
prospective  buyers.  Part  V  prohibits 
certain  misrepresentations  during 
attempts  to  collect  debts.  Part  VI 
requires  measures  to  ensure  compliance 
to  the  order  by  all  respondents  and  their 
agents.  Parts  VII  through  IX  are 
standard  provisions  requiring 
distribution  of  the  order,  notification  to 
the  Commission  of  any  change  in  the 
corporate  respondents,  and  filing  of  a 
compliance  report  with  the  Commission. 

Summary  of  EB's  Arguments  for 
Reopening  and  Vacating  or  Sunsetting 
the  Order 

In  a  request  to  reopen  based  on 
changed  conditions  or  on  public  interest 
considerations,  the  burden  is  on  the 
respondent  to  make  the  requisite 
satisfactory  showing.  Both  the  language 
of  section  5(b)  and  its  legislative  history 
make  it  clear  that  the  petitioner  has  the 
burden  of  showing,  other  than  by 
conclusory  statements,  why  an  order 
should  be  modified.  The  Commission 
may  property  decline  to  reopen  an  order 
if  a  request  is  "merely  conclusory  or 
otherwise  fails  to  set  forth  speciHc  facts 
demonstrating  in  detail  the  nature  of  the 
changed  conditions  and  the  reasons  why 
these  changed  conditions  require  the 
requested  modification  of  the  order."  S. 
Rep.  No.  96-500,  9eth  Cong..  1st  Sess.  9- 
10  (1979).  The  Commission  is  not 
required  to  reopen  the  order  if  the 
petitioner  fails  to  meet  its  burden  of 
making  the  satisfactory  showing 
required  by  the  statute.  In  the  present 
case,  the  petitioner  has  not  met  its 
burden  to  show  that  the  order  should  be 
vacated  or  set  to  expire,  and  the 
Commission  now  declines  to  reopen  the 
order  to  consider  granting  such  relief. 

Respondent  alleges  that  three  changed 
conditions  of  fact  require  the  reopening 
and  setting  aside  or  modiHcation:  (1) 
The  ownership  and  control  of  EB  has 
been  transferred  to  a  private, 
noncommercial  foundation,  with  profits 
from  its  operation  going  to  the 
University  of  Chicago;  (2)  EB  has 
instituted  policies  and  procedures 
rendering  the  order  unnecessary;  and  (3) 
EB  has  ceased  the  practices  which 
caused  the  Commission  to  issue  the 
complaint. 

None  of  these  allegations  set  forth 
changed  conditions  of  fact  that  support 
reopening  this  matter.  The  Commission 
has  previously  considered  and  rejected 
in  the  context  of  EB's  1982  petition  the 
argument  that  its  transfer  of  ownership 
to  the  University  of  Chicago  constitutes 
a  change  in  fact.  The  implementation  of 
internal  policies  to  ensure  adherence  to 


an  order,  and  the  alleged  cessation  of 
the  practices  giving  rise  to  an  order,  are 
not  the  type  of  conduct  to  be  rewarded 
by  termination  of  an  order,  but  are  the 
minimum  we  require  of  a  respondent  for 
it  to  avoid  civil  penalties  for  violating 
the  order. 

Respondent  further  alleges  that  two 
changed  conditions  of  law  require  the 
reopening  and  setting  aside  or 
modification:  (1)  Consumer  protection 
statutes  and  regulations  now  render  the 
order  uimecessary;  and  (2)  EB's  situation 
is  similar  to  that  of  various  respondents 
whose  orders  (in  decisions  cited)  were 
sunsetted  or  modified. 

EB  misconstrues  the  requirements  for 
reopening  an  order  based  upon  changed 
conditions  of  law.  The  Commission  has 
consistently  declined  to  reopen 
proceedings  based  upon  changed 
conditions  of  law  absent  a  specific 
showing  that  the  order  prohibits  activity 
that  subsequently  has  been  found  or 
made  lawful.  The  petition  makes  no 
such  showing,  and  therefore  fails  to 
state  sufficient  cause  on  this  grouind. 

EB  has  cited  several  cases  as 
precedent  for  reopening  and  sunsetting 
or  vacating  orders  on  public  interest 
grounds.  'These  cases  establish  that  the 
petitioner  must  demonstrate  either  that 
an  order  places  it  at  a  competitive 
disadvantage  in  the  marketplace  or  that 
an  order  is  no  longer  necessary  because 
of  changes  in  the  marketplace.  EB  has 
shown  neither. 

EB  has  similarly  not  made  a  sufficient 
showing  to  support  reopening  the  order 
to  sunset  the  affirmative  disclosure 
requirements  on  pubic  interest  grounds. 

EB's  Requests  for  Modifications  to 
Specific  Provisions 

Respondent's  petition  alternatively 
alleges  that  several  specific 
modifications  to  the  order  should  be 
made.  On  December  29. 1987,  EB  stated 
that  it  would  accept  certain  alternative 
modifications  to  those  proposed  in  the 
petition.  On  January  22, 1988,  EB 
provided  additional  evidence  and 
clarification  of  its  argiunents  for  specific 
modifications.  On  June  9, 1988,  EB  stated 
that  it  would  accept  a  proviso  Umiting 
Para.  ILL  of  the  order  in  lieu  of  the 
deletion  of  that  paragraph  as  EB  had 
originally  requested. 

"The  Commission  concludes  that  it  is 
in  the  public  interest  to  reopen  the  order 
and  grant  some  of  the  modifications 
sought  by  the  petitioners,  but  to  deny 
other  modifications  requested. 

Para.  II.C.  Telephone  Talks 

Para.  II.C.  requires  EB  to  disclose  the 
sales  purpose  of  a  telephone  call  before 
beginning  any  "sales  presentation."  The 
respondent  complains  that  it  has 


expended  considerable  legal  resources 
in  defining  what  constitutes  a  "sales 
presentation."  As  respondent  devises 
new  telephone  talks  in  the  future,  it  is 
likely  that  this  issue  will  continue  to 
arise. 

To  prevent  this,  EB  proposed  in  its 
petition  that  Para.  II.C.  be  modified  to 
require  that  in  any  telephone  sales  call. 
EB  disclose  the  sales  purpose  within 
thirty  seconds  of  the  beginning  of  the 
call,  and  that  in  any  call  to  set  a  sales 
appointment,  EB  disclose  the  sales 
purpose  of  the  appointment  before 
setting  the  date  and  time  of  the 
appointment.  However,  EB  fails  to  show 
that  it  is  in  the  public  interest  to  reopen 
the  order  and  grant  a  proposed 
modification  that  would,  in  effect,  lessen 
consumer  protection. 

In  its  letter  of  December  29, 1987.  EB 
indicated  that  it  would  accept  a  more 
limited  modification  of  Para.  II.C,  which 
would  require  that  EB  disclose  the  sales 
purpose  of  a  call  or  an  appointment 
within  thirty  seconds  of  beginning  a 
sales  call  or  a  call  to  make  a  sales 
appointment.  This  modification  would 
not  lessen  consumer  protection,  and 
would  effectively  eliminate  any 
conceivable  ambiguity  by  establishing  a 
bright  line  standard  to  measure  future 
compliance. 

Because  of  these  advantages,  we 
conclude  that  it  is  in  the  public  interest 
to  modify  Para.  II.C.  of  the  order  in 
accordance  with  the  proposal  in  the 
letter  of  December  29, 1967. 

Para.  II.L  No-Contact  Period 

Para.  ILL  forbids  EB  from  contacting 
purchasers  during  the  "cooling  off" 
period  when  purdiasers  may  cancel 
their  contracts.  One  effect  of  this 
paragraph  is  to  prevent  EB  from 
correcting  certain  inadvertent  errors 
during  this  period. 

In  its  petition.  EB  alleges  that  Para. 
ILL  should  be  deleted  in  the  public 
interest  to  allow  EB  to  contact 
consumers  before  the  cooling-off  period 
has  expired  so  that  EB  may  expedite 
corrections  in  the  interests  of 
consumers.  EB  has  stated  that  this 
paragraph  sometimes  prevents  it  from 
contacting  consumers  to  correct  errors, 
such  as  when  salespersons  calculate 
incorrectly  the  date  until  which  a 
consumer  may  cancel  his  or  her  order 
under  the  Commission's  Trade 
Regulation  Rule.  Cooling-Off  Period  for 
Door-to-Door  Sales  (16  CFR  429.1).  Such 
a  calculation,  if  uncorrected,  could 
mistakenly  deprive  a  consumer  of  his  or 
her  rights.  Therefore,  there  would  be 
some  benefit  to  the  public  if  EB  were 
allowed  to  contact  persons  to  correct 
inadvertent  mistakes  or  oversights. 
However,  EB  has  not  shown  that  it 


would  be  in  the  public  interest  to  delete 
Para.  n.L  and  allow  B3  to  have 
unrestricted  access  to  contact 
purchasers.  EB  has  not  shown  that 
allowing  such  unrestricted  access  would 
benefit  the  public,  or  that  allowing  such 
access  would  relieve  a  burden  from  EB 
without  potentially  harming  consumers' 
interests.  On  the  other  hand,  we  find 
that  it  would  be  in  the  public  interest  to 
modify  the  order  to  include  the  proviso 
to  Para.  ILL  agreed  to  by  EB  in  its  June 
9, 1988  letter.  That  proviso  allows  EB  to 
contact  purchasers  to  correct 
inadvertent  errors  on  sales  forms,  or  to 
obtain  necessary  information  that  EB 
inadvertently  failed  to  obtain  during  a 
sales  presentation. 

Preambles 

The  Preambles  to  paragraphs  I 
through  IV  define  the  scope  of  coverage 
of  the  Order.  In  its  petition,  EB  alleges 
that  changes  in  fact  require  that  the 
Preambles  to  paragraphs  I  through  IV  be 
modified  so  that  the  order  covers  EB 
subsidiaries  only  when  they  are  engaged 
in  certain  selling  practices  and  only 
when  they  are  marketing  merchandise 
or  services  related  to  encyclopedias, 
textbooks,  reference  materials,  or 
educational  materials.  EB  alleges  that 
because  it  has  diversiHed  its  business, 
this  modification  is  necessary  to  prevent 
the  order  from  requiring  EB  to  demand 
"false  statements"  from  employees,  i.e., 
statements  from  employees  that  they 
will  comply  with  the  order  when  in  fact 
the  order  does  not  apply  to  them. 
However,  the  present  order  merely 
requires  an  agreement  that  the  employee 
will  comply  with  the  order,  and  assumes 
that  they  are  engaged  in  practices 
covered  by  the  order.  Obviously  if  the 
employee  is  not  engaged  in  practices 
covered  by  the  order,  no  obligation 
arises.  EB  has  not  made  a  showing 
sufficient  to  reopen  the  Order  for  this 
proposed  modification,  because  no 
requirement  exists  that  employees  file 
"false  statements." 

In  its  letter  of  December  29, 1987.  EB 
indicated  that  it  would  accept  a  more     . 
limited  modification  of  the  Preambles. 
This  modification  would  clarify  that  the 
order  applies  only  to  subsidiaries  and 
employees  of  EB  engaged  in  seUing  or 
being  recruited  to  sell  via  in-home, 
over-the-counter,  direct  mail,  or 
telephone  soUcitations.  Such  has  l)een 
the  interpretation  FTC  staff  has  worked 
under,  and  the  more  limited 
modification  is  therefore  a  clarification 
of  the  coverage  of  this  order. 

This  proposed  modification,  which 
merely  states  the  Commission's 
interpretation  of  the  order  more  clearly 
than  does  the  present  language,  should 
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be  nude  for  purposes  of  clarincation. 
and  we  so  modify  the  order.  Consistent 
with  this  modiHcation  and  with  our 
interpretation  of  the  scope  of  the  order, 
we  interpret  the  phrase  "successors  and 
assigns,  officers,  agents,  representatives 
and  employees"  in  the  preambles  to 
Paras.  L-IV.  as  "excluding  independent 
retailers  who  derive  the  majority  of  their 
income  from  products  or  services  not 
covered  by  the  order,  and  who  sell  in- 
store."  We  also  interpret  the  phrase 
"any  of  the  publications,  merchandise  or 
services  included  in  this  order"  in  Para. 
VI.A.  of  the  order  as  referring  only  to 
"any  textbook,  encyclopedia,  reference 
or  educational  product  or  any 
publication,  merchandise  or  service 
related  thereto."  And  finally,  we 
interpret  the  phrase  "any  person"  in 
Para.  VI.A.  to  exclude  independent 
retailers  who  derive  the  majority  of  their 
income  from  products  or  services  not 
covered  by  the  order,  and  who  sell  in- 
store.  We  note  that  the  exclusion  of 
retailers  is  meant  only  to  allow  bona 
fide  independent  retailers  to  sell 
publications  or  merchandise  covered  by 
the  order  without  being  required  to  have 
their  employees  or  assigns  agree  to  the 
terms  of  the  order,  and  without  risking 
liability  for  infractions  of  the  order.  We 
note,  however,  that  EB  and  BHLS  are 
still  liable  under  this  order  for  violations 
of  the  order  incurred  "through  any  •  *  • 
device,"  including  those  incurred  by 
independent  retailers  and  their 
successors  and  assigns,  officers,  agents, 
representatives  and  employees,  directly 
and  indirectly. 

Paras.  I.B..  I.D.,  LB.  ' 

Para.  I.B.  prohibits  EB  from  making 
misrepresentations  regarding  certain 
factors  that  would  affect  a  recruit's 
income.  Paras.  I.D.  and  I.E.  require 
certain  disclosures  be  made  to 
prospective  sales  representatives. 

In  its  petition,  EB  alleges  that  Para. 
I.B.  should  be  modified,  and  Paras.  I.D. 
and  I.E.  deleted,  to  allow  EB  more 
flexibility  in  presenting  prospective 
sales  recruits  with  disclosures  regarding 
employment.  EB  alleges  that  this 
modification  would  serve  the  public 
interest  by  eliminating  needless  burdens 
upon  EB. 

EB  has  not  demonstrated  that  any 
burdens  presented  by  the  language  it 
seeks  to  modify  in  Para.  I.  are  so  great 
as  to  outweigh  benefits  conferred  by  the 
language.  If  the  order  were  modified  as 
proposed,  EB  would  not  be  required  to 
make  the  disclosures  which  are 
presently  required.  These  disclosures 
are  necessary  to  inform  prospective 
sales  representatives  of  EB's  unusual 
compensation  methods,  which  in  many 
ways  treat  the  sales  representatives  as 


independent  contractors  rather  than 
employees,  and  which  require  sales 
representatives  to  bear  many  costs  and 
risks  normally  borne  by  an  employer 
rather  than  by  a  salesperson. 

Para.  II.H.  Instant  Research  Service 

Para.  II.H.  requires  EB  to  disclose 
conditions  and  limitations  on  the  use  of 
its  research  services  in  writing  in 
promotional  materials  and  orally  during 
sales  presentations. 

In  its  petition,  EB  alleged  that  Para. 
II.H.  should  be  modified  in  the  public 
interest  to  require  respondents  to 
disclose  orally  only  that  conditions  and 
limitations  upon  its  Instant  Research 
Service  exist.  The  petition  also  proposes 
to  confine  written  disclosures  to  a  single 
document  that  would  be  given  to 
consumers  during  oral  sales 
presentations,  but  would  not  necessarily 
be  left  with  consumers.  EB  argues  that 
this  change  would  eliminate  the  present 
burden  upon  EB  sales  representatives  to 
recite  certain  disclosures  regarding  EB's 
Instant  Research  Service  to  prospective 
piu-chasers  when  those  same  disclosures 
are  given  in  writing  to  prospective 
purchasers.  However,  EB  fails  to  show 
that  it  is  in  the  public  interest  to  reopen 
and  modify  the  order  as  proposed. 

In  its  letter  of  December  29. 1987.  EB 
indicated  that  it  would  accept  a 
modification  of  Para.  II.H.  that  would 
require  all  advertising  describing  the 
features  of  a  research  service  to  disclose 
that  conditions  and  limitations  exist, 
and  would  require  that  these  conditions 
and  limitations  be  fully  described  in  a 
written  document  to  be  left  with 
purchasers  during  oral  sales 
presentations.  This  modification  would 
still  lessen  consumer  protection,  though 
less  so  than  the  modification  proposed 
in  the  petition,  because  EB  would  no 
longer  have  to  orally  disclose  the 
features  of  a  research  service  to 
consumers.  Such  oral  disclosure  is  more 
likely  to  ensure  effective  understanding 
by  consumers  than  is  a  written 
disclosure,  which  may  or  may  not  be 
read  by  consumers,  llierefore,  it  is  not 
in  the  public  interest  to  modify  Para. 
UM. 

Para.  IV.  Continuify  Book  Sales 

Para.  IV.C.  requires  respondents  EB 
and  BHLS  to  make  detailed  disclosures 
about  EB's  continuify  book  plans  on  the 
return  coupons,  order  forms,  or  any 
other  documents  used  for  responding  to 
those  plans. 

EB  alleges  that  Para.  IV.C.  should  be 
modified  to  require  on  order  forms  only 
directions  on  where  to  finding 
accompanying  detailed  disclosures  of 
the  terms  and  conditions  for  continuity 
book  programs,  not  the  detailed 


disclosures  themselves.  EB  alleges  that 
it  is  presently  at  a  competitive 
disadvantage  in  the  marketplace,  and 
that  the  proposed  modification  to  Para. 
IV.C  would  eliminate  this  disadvantage. 
EB  further  alleges  that  the  proposed 
modification  is  consistent  with  the 
decisions  in  G.R.I.  Corp..  103  F.T.C.  442 
(1984)  and  Golden  Tabs  Pharmaceutical 
Co..  101  F.T.C.  410  (1983).  Those 
decisions  involved  orders  that  originally 
required  the  companies  to  disclose  all 
the  terms  and  conditions  to  a  "free" 
offer  every  time  the  offer  was  repeated 
within  an  advertisement  and  its 
attached  coupon. 

The  Commission  finds  that  EB  has  not 
established  that  the  present  order  places 
EB  at  a  substantial  competitive 
disadvantage  requiring  modification  of 
the  order.  Furthermore,  the  proposed 
modification  would  lessen  consumer 
protection  by  lowering  the  likelihood 
that  consumers  will  be  fully  informed 
about  the  terms  of  sale  for  EB's 
continuify  book  programs.  In  G.fLI. 
Corp.  and  Golden  Tabs,  the  orders 
contemplated  that  full  disclosure  should 
always  be  made  on  or  near  a  coupon. 
Both  orders  required  that  disclosure  be 
made  "in  close  proximity  to  the 
coupon,"  effectively  requiring  that  a 
coupon  either  include  complete 
disclosure  itself  or  be  a  part  of  a 
document  which  includes  the  complete 
disclosure.  EB's  proposed  modification, 
in  contrast,  would  require  only  that 
complete  disclosure  be  made  in  an 
"accompanying  letter  or  advertisement." 
This  language  would  allow  EB  to  make 
its  disclosures  on  a  separate  document 
from  the  coupon,  which  consumers  may 
lose  or  not  locate  easily.  Because  EB's 
proposed  modification  to  Para.  IV.C. 
would  lessen  the  likelihood  that 
consumers  will  make  fully  informed 
decisions,  it  would  not  be  in  the  public 
interest  to  modify  the  order  as 
requested. 

EB  alleges  that  Para.  IV.B.2.  should  be 
modified:  (1)  To  clarify  that  EB  may 
offer  open-ended  continuity  book 
programs  where  the  eventual  number  of 
volumes  in  a  program  is  undetermined 
and  (2)  to  clarify  that  the  order  requries 
only  a  disclosure  that  the  eventual 
number  of  volumes  is  undetermined,  and 
that  the  Para.  IV  preamble  should  be 
modified  in  accordance  with  EB's 
contention  that  Para.  FV  was  never 
intended  to  cover  annual  supplements. 

EB  has  not  made  a  sufficient  showing 
to  reopen  the  order  for  either 
modification.  Para.  IV  has  never  tieen 
interpreted  to  make  it  impracticable  for 
EB  to  offer  open-ended  continuity 
programs,  and  we  decline  to  so  interpret 
it  today.  If  EB  does  not  know  the  total 


number  of  volumes  that  will  comprise  a 
program,  it  may  so  state  in  its 
promotional  material  for  that  program, 
and  in  so  doing  it  %vill  be  within  the 
present  order.  Since  the  present  order 
does  not  prevent  EB  from  offering  open- 
ended  continuity  programs,  it  is 
unnecessary  to  modify  the  order  for  the 
purpose  of  allowing  EB  to  offer  open- 
ended  continuify  programs. 

We  also  decline  to  accept  EB's 
contention  that  Para.  IV  was  never 
intended  to  include  annual  supplements. 
EB  has  not  offered  any  proof  of  its 
contention,  but  has  merely  pointed  out 
that  annual  supplements  are  not 
mentioned  in  the  documents  recording 
the  decisionmaking  process  leading  to 
the  order.  However,  the  language  of  the 
preamble  unmistakably  applies  Para.  IV 
to  annual  supplements.  Absent  evidence 
that  the  Commission  intended  something 
other  than  the  plain  meaning  of  this 
provision,  we  decline  to  reopen  the 
order  to  modify  Para.  IV. 

Para.  V.  Debt  Collection 

EB  alleges  that  deletion  of  Para.  V  is 
required  by  a  change  of  law.  It  alleges 
that  Para.  V  is  rendered  unnecessary  by 
the  Fair  Debt  Collection  Practices  Act. 
The  order,  however,  covers  EB's 
collection  activities  related  to  its  own 
debts.  These  activities  are  not  covered 
by  the  Fair  Debt  Collection  Practices 
Act,  which  primarily  covers  activities  by 
third  party  debt  collectors. 

EB  has  not  demonstrated  that  the 
requirements  of  Para.  V  are  a  significant 
burden  upon  it,  nor  has  it  demonstrated 
that  these  practices  should  not  be 
covered  by  the  order.  Therefore,  EB  has 
not  made  a  showing  sufficient  to 
warrant  reopening  the  order  for 
consideration  of  this  proposed 
modification. 

It  is  therefore  ordered  that  the 
Preambles  to  Paras.  I  through  IV  and 
Paras.  II.C.  and  ILL  of  the  order  be 
reopened  and  modified  so  that  the  order 
will  read  as  follows: 

This  matter  having  lieen  lieard  by  the 
Commission  upon  the  crou-appeaU  of 
complaint  counsel  and  respondents'  counsel 
from  the  initial  decision  and  upon  briefs  and 
oral  argument  in  support  thereof  and 
opposition  thereto,  and  the  Commission,  for 
the  reasons  stated  in  the  accompanying 
Opinion,  having  granted  the  appeals  in  part: 

It  Is  ordered  that  pages  1-117  of  the  initial 
decision  of  the  administrative  law  judge  be, 
and  they  hereby  are,  adopted  as  the  Findings 
of  Fact  and  Conclusions  of  Law  of  the 
Commission,  with  the  following  exceptions: 
those  portions  of  pages  103-110  ("The 
Remedy")  which  are  inconsistent  with  the 
opinion  of  the  Commission  herein. 

Other  Findings  of  Fact  and  Conclusions  of 
Law  of  the  Commission  are  contained  in  the 
accompanying  Opinion. 


I.  It  Is  ordered  that  Respondent 
Encyclopaedia  Britannica,  Inc.,  and  its 
successors  and  assigns,  officers,  agents, 
representatives  and  employees,  directly  or 
indirectly,  through  any  corporation, 
subsidiary,  division,  or  other  device,  engaged 
in  direct  selling  to  consumers,  by  means  of  in- 
home,  over-the-counter,  direct  mail  or 
telephone  sales  solicitations,  in  connection 
with  the  recruitment  of  persons  to  seU,  rent, 
lease  or  distribute  any  textbook, 
encyclopedia,  reference  or  educational 
product,  or  any  other  pubUcation. 
merchandise  or  service,  in  commerce,  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade  Commission 
Act,  do  forthwith  cease  and  desist  from: 

A.  Representing,  directly  or  by  implication, 
either  orally  or  in  writing,  that: 

(1)  Respondent  is  offering  positions  in  such 
fields  as  advertising  analysis,  public 
relations,  marketing,  interviewing,  or  in  any 
Held  other  than  door-to-door  sales,  if  door-to- 
door  sales  is  included,  to  any  extent,  in  the 
position  for  which  persons  are  being 
recruited:  or  misrepresenting,  in  any  manner, 
the  job  for  which  any  person  is  being 
solicited; 

(2)  Persons  wUl  be  trained  as  management 
trainees,  or  for  other  positions  of 
responsibility  concerned  with  administrative 
office  functions  unless,  in  fact,  a  formal 
management  training  program  is  available  to 
persons  accepting  employment  on  the  basis 
of  such  representations;  or  misrepresenting, 
in  any  manner,  the  amount  and  type  of 
training  that  will  be  given; 

(3)  Any  person  who  may  be  employed  will 
contact  prospects  in  their  homes  or  places  of 
Inisiness  for  the  purposes  of  conducting 
surveys,  advertising  promotions,  or  other 
nonselling  functions;  or  misrepresenting,  in 
any  manner,  the  purposes  for  which  any 
person  is  engaged. 

B.  Misrepresenting,  in  any  maimer,  the 
amount  of  income  to  be  earned  by  any  person 
or  that  may  be  earned  by  any  person,  the 
expenses  that  may  be  incurred  by  any 
person,  the  method  of  payment,  or  any 
condition  or  limitation  imposed  upon  the 
compensation  of  any  person. 

C.  Failing  clearly  and  conspicuously  to 
disclose  in  all  advertising  offering 
employment  in  any  way  involving  door-to- 
door  sales  that  respondent  is  recruiting 
persons  for  the  sole  purpose  of  soliciting  or 
seUing. 

D.  Failing  clearly  and  conspicuously  to 
provide,  both  orally  and  in  writing,  to  any 
prospective  sales  employee  at  the  initial  face- 
to-face  interview,  and  prior  to  executing  any 
employment  agreement  with  any  such  person, 
the  following  information: 

(1)  (a)  That  respondent  is  recruiting 
persons  for  the  sole  purpose  of  soliciting  or 
selling; 

(b)  That  the  products  or  services  being  sold 
are  encyclopedias  or  services  to  be  used  in 
connection  therewith,  or  in  the  event  that 
encyclopedias  or  such  related  services  are 
not  being  sold,  the  products  and  services 
being  sold;  and 

(c)  The  basis  for  compensating  persons  so 
engaged: 

(2)  that  conditions  or  limitations  upon  the 
receipt  of  compensation,  if  any.  do  in  fact 


exist,  together  %vith  an  example  of  such  a 
material  condition  or  limitation,  and  that  all 
such  conditions  and  limitations  will  be  stated 
in  detail  in  an  interview  in  the  event  an  offer 
of  employment  is  made  to  such  person: 

(3)  where  applicable,  notification  that  such 
person  %vill  not  be  paid  for  time  spent  during 
orientation  and  training; 

(4)  that  expenses  will  l>e  incurred  by  such 
person  in  performing  required  duties,  together 
with  an  example  of  such  material  expense, 
and  that  all  such  expense  items  will  be  stated 
in  detail  in  an  interview  in  the  event  an  offer 
of  employment  is  made  to  such  person; 

(5)  (DELETED). 

(6)  that  such  soliciting  or  selling  will  be  on 
an  "in-home"  basis,  if  such  is  the  fact  or  will 
include  soliciting  or  selling  on  an  "in-home" 
basis,  if  such  is  the  fact 

E.  Failing  clearly  and  conspicuously  to 
provide,  both  orally  and  in  writing,  to  any 
prospective  sales  employee  at  an  interview  at 
which  an  offer  of  employment  is  made  and 
prior  to  executing  any  employment  agreement 
with  any  such  person,  the  following 
information; 

(1)  A  complete  and  detailed  description  of 
each  condition  and  limitation  imposed  upon 
the  receipt  of  any  compensation: 

(2)  a  complete  and  detailed  description  of 
any  expense  or  expenses  any  such  person 
may  incur  in  performing  the  required  duties; 

(3)  (a)  the  total  number  of  sales  employees 
employed  by  the  office  offering  the  position 
during  the  most  recent  calendar  quarter,  and 

(b)  the  number  of  sales  employees 
employed  by  the  office  who,  during  the  prior 
calendar  quarter,  received  net  earnings 
equivalent  to  or  greater  than  the  amount 
represented  in  the  advertisement  to  which 
the  prospective  employee  is  responding: 
provided,  however,  that  if  the  office  has  been 
in  existence  for  less  than  three  months  or  has 
fewer  than  five  sales  employees,  respondents 
shall  provide  the  information  described 
above  pertaining  to  the  Division  in  which  the 
office  is  located:  provided  further  that  such 
information  need  not  be  furnished  if  the 
prospective  sales  employee  contacts 
respondents  more  than  ten  days  following  the 
dissemination  of  the  most  recent 
advertisement  that  contains  representations 
of  earnings. 

Respondent  shall  afford  any  prospective 
sales  employee  an  adequate  opportunity  to 
review  and  consider  the  above  information 
prior  to  requesting  execution  of  any 
employment  agreement. 

F.  Failing  to  furnish  to  persons  at  an 
interview  when  an  offer  of  employment  is 
made,  and  prior  to  executing  any  employment 
agreement  with  any  such  person,  a  copy  of 
Paragraphs  L IL  HI,  and  VI  of  this  Order, 
together  with  a  cover  letter  as  set  forth  in 
Appendix  A  attached  hereto.  Respondent 
shall  afford  any  prospective  sales  employee 
an  adequate  opportunity  to  review  and 
consider  these  provisions  of  the  Order  prior 
to  requesting_execution  of  any  employment 
agreement 

II.  IT  IS  FURTHER  ORDERED  that 
Respondent  Encyclopaedia  Britannica.  Inc. 
and  its  successors  and  assigns,  officers, 
agents,  representatives  and  employees, 
directly  or  indirectly,  through  any 
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corporation,  subsidiary,  division  or  other 
device,  engaged  in  direct  selling  to 
consumers,  by  means  of  in-home,  over-the- 
counter,  direct  mail  or  telephone  sales 
solicitations,  in  connection  «vith  the 
publishing,  advertising,  offering  for  sale,  sale, 
rental,  lease  or  distribution  of  any  textbook, 
encyclopedia,  reference  or  educational 
product  or  any  other  publicaUon. 
merchandise  or  service,  in  commerce,  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade  Commission 
Act  do  forthwith  cease  and  desist  ^m: 

A.  Representing,  directly  or  by  implication, 
in  any  advertisement  or  promotional  material 
that  solicits  participation  in  any  contest 
drawing,  or  sweepstakes,  or  solicits  any 
response  to  any  offer  of  merchandise,  service, 
or  information,  and  that  employs  any  return 
card,  coupon,  or  other  device  to  respond  to 
such  solicitation,  that  a  person  who  replies  as 
requested  will  not  be  contacted  directly  by  a 
salesperson  for  the  purpose  of  selling 
respondents'  products,  unless  such  is  the  fact 
Such  advertisements  or  promotional  material 
shall  comply  with  this  Paragraph  only  if  they 
meet  the  criteria  set  forth  in  Appendix  B. 

B.  Failing,  upon  the  written  request  of  the 
Associate  Director  for  Enforcement  or  his 
designee,  to  (1)  submit  any  advertisement  or 
promotional  material  or  (2)  test  any  such 
advertisement  or  promotional  material,  using 
the  Procedure  set  forth  in  Appendix  B,  to 
determine  whether  it  complies  with 
Paragraph  n.A. 

C.  Failing  to  disclose,  clearly  and 
conspicuously,  during  the  first  30  seconds  of 
any  telephone  contact  with  prospective 
customers,  the  fact  that  the  individual  making 
the  call  is  either  soliciting  the  sale,  rental  or 
lease  of  publications,  merchandise,  or 
services  for  respondents,  or  is  arranging  for  a 
sales  solicitation  to  be  made,  and  that  if  the- 
prospective  customer  so  agrees,  respondents 
will  send  a  salesperson  to  visit  said  prospect 
for  the  purpose  of  soliciting  the  sale,  rental 
or  lease  of  said  publications,  merchandise,  or 
services. 

D.  Visiting  the  home  or  place  of  business  of 
any  person  for  the  purpose  of  soliciting  the 
sale,  rental  or  lease  of  any  publications, 
merchandise  or  service,  unless  at  the  time 
admission  is  sought  into  the  home  or  place  or 
business  of  such  person,  a  business  card  of  at 
least  2  inches  by  3^  inches  containing  only 
the  following  information  is  presented  to  such 
person: 

(1)  The  name  of  the  corporation: 

(2)  The  name  of  the  salesperson: 

(3)  The  term  "sales  representative": 

(4)  An  address  and  telephone  number  at 
which  the  corporation  or  salesperson  may  be 
contacted: 

(5)  The  product  or  the  corporation  logo  or 
identifying  mark. 

E.  Failing  to  give  the  card,  required  by 
Paragraph  U(D)  above,  to  each  person  and  to 
provide  each  such  person  with  an  adequate 
opportunity  to  read  the  card  before  engaging 
any  such  person  in  any  sales  solicitation. 

F.  Representing,  directly  or  by  implication, 
either  orally  or  in  writing  that: 

(1)  Any  person  telephoning  or  visiting  the 
home  of  any  prospective  purchaser  is: 

(a)  Engaged  in  or  connected  with 
"advertising,"  'marketing."  "promotion," 


"education"  or  anything  other  than  the  door- 
to-door  sale  of  encyclopedias  or  other 
reference  materials, 

(b)  Conducting,  taking  or  participating  in  a 
survey,  advertising  researcfa  analysis  or  any 
other  information  gathering  activity,  or 

(c)  Telephoning  or  visiting  the  home  of  said 
prospect  for  the  primary  purpose  of  delivering 
or  disseminating  prizes,  gifls.  gift  certificates, 
chances  in  any  contest  drawing, 
sweepstakes,  educational  fund,  or  any  other 
merchandise  or  item  of  chance. 

(2)  Only  a  few  minutes  will  be  required  to 
complete  the  visit  inside  the  prospective 
purchaser's  home  or  place  of  business:  or 
misrepresenting,  in  any  manner,  the  period  of 
time  required  to  complete  the  sales  or  other 
presentation: 

(3)  An  offer  is  limited,  must  be  accepted 
immediately  or  within  any  specified  time 
period,  or  is  a  special  offer,  unless  such  is  a 
fact;  or  misrepresenting,  in  any  manner,  the 
duration  of  any  sales  offer 

(4)  Any  publication,  merchandise  or  service 
is  being  offered  free,  without  cost  or  is  given 
as  a  bonus  or  otherwise  to  any  prospective 
purchaser  of  respondent's  publications, 
merchandise  or  services  agreeing  to  perform 
any  advertising,  promotional  or  selling 
function,  including  but  not  limited  to,  any  of 
the  following  acts  or  similar  acts: 

(a)  Permit  their  names  to  be  listed  as  local 
owners  of  the  product  or  service: 

(b)  Provide  the  name  of  any  person  who 
may  be  interested  in  purchasing  any 
publication,  merchandise  or  service: 

(c)  Write  a  letter  evaluating  the  merits  of 
any  publication  or  other  item  which  may  be 
used  in  advertising:  or 

(5)  Any  publication,  merchandise,  or 
service  is  being  offered  free,  without  cost  or 
is  given  as  a  bonus  or  otherwise  to  any 
purchaser  of  respondents'  publications, 
merchandise,  or  services,  pursuant  to  any 
agreement  to  purchase,  rent,  or  lease  any 
other  publication,  merchandise,  service,  or 
combination  thereof  from  respondent,  unless 
respondent  complies  with  all  of  the  terms  of 
the  Federal  Trade  Commission's  "Guide 
Concerning  Use  of  the  Word  'Free'  and 
Similar  Representations,"  16  CF.R.  Part  2S1, 
which  is  hereby  incorporated  into  this  Order, 
and  with  any  modifications  or  changes  that 
are  made  to  this  Guide.  All  of  the  provisions 
of  the  aforesaid  Guide  shall  be  construed  as 
mandatory  and  binding  upon  the 
respondents. 

G.  Representing,  directly  or  by  implication, 
either  orally  or  in  writing  that: 

(1)  Any  person  using  any  research  service 
will  receive  answers  to  questions  regarding 
all  subiects  other  than  legal  or  medical 
advice:  or  misrepresenting,  in  any  manner, 
the  research  service  that  will  be  furnished  to 
subscribers: 

(2)  Any  answer  provided  by  any  research 
service  is  the  product  of  detailed,  exhaustive 
or  original  research  generated  by  the  specific 
question  asked  by  any  person  utihzing  said 
service,  unless  such  is  the  fact;  or 
misrepresenting,  in  any  manner,  the  extent  of 
research,  preparation  or  quality  of  any 
answer  furnished  by  any  such  research 
service. 

H.  Failing  to  disclose,  clearly  and 
conspicuously,  in  writing  on  all  promotional 


materials  describing  any  research  service, 
and  orally  during  the  course  of  any  sales  or 
other  presentation  relating  to  said  service, 
each  condition  or  limitation  placed  upon  the 
use  of  such  research  service. 

L  Representing  to  any  person,  directly  or 
by  impHcation.  either  orally  or  in  writing  that: 

(1)  Any  price  is  the  retail,  regular,  usual,  or 
words  of  similar  import  or  effect  price  for 
any  publication  in  any  binding,  merchandise 
or  service,  unless  such  price  is  an  actual 
bona  fide  price  for  which  each  such 
publication  has  been  openly  and  actively 
offered  for  sale  in  the  recent  and  regular 
course  of  business  for  a  reasonably 
substantial  period  of  time. 

(2)  Any  price  is  the  retail  regular,  usual  or 
words  of  similar  import  or  effect,  price  for 
any  set  of  publications  in  any  binding  and  in 
combination  with  any  other  publication. 
merchandise  or  service,  unless  such  price  is 
an  actual,  bona  fide  price  for  which  each 
such  publication  has  been  openly  and 
actively  offered  for  sale  in  the  recent  and 
regular  course  of  business  for  a  reasonably 
substantial  period  of  time. 

(3)  Savings  may  be  realized  by  the 
purchase,  rental  or  lease  of  any  publication, 
merchandise  or  service,  or  any  combination 
thereof,  from  respondent's  former  prices  for 
its  products  unless: 

(a)  Such  savings  claims  are  based  upon 
retail  regular,  or  usual  prices,  or  combination 
prices,  arrived  at  in  accordance  with 
Paragraph  II  (1)  and  (2)  above: 

(b)  Respondent  clearly  and  conspicuously 
spedfies  the  publication,  merchandise  or 
service,  or  combination  thereof,  and  the  price 
from  «vhich  the  savings  are  to  be  realized: 
and 

(c)  The  publication,  merchandise  or  service 
is  of  comparable  quality  in  all  material 
respects  with  the  publication,  merchandise  or 
service  sold  at  the  higher  price: 

(4)  Savings  may  be  realized  by  the 
purtJiase,  rental  or  lease  of  any  publicaticm, 
merchandise  or  service,  or  any  combination 
thereof,  from  comparable  products  of 
competitors  unless: 

(a)  Respondent  cleariy  and  conspicuously 
specifies  the  publication,  merchandise  or 
service,  or  combination  thereof,  from  which 
the  savings  are  to  be  realized: 

(b)  The  price  utilized  for  comparison 
purposes  is  the  price  at  which  a  substantial 
number  of  persons  have  purchased  the  item 
referred  to  in  (a)  immediately  above: 

(c)  The  item  referred  to  in  (a)  above  is  of 
comparable  quality  in  all  material  respects  to 
the  product  being  sold. 

).  Misrepresenting  in  any  manner,  either 
orally  or  in  writing: 

(1)  The  amount  of  savings  to  be  realized  by 
any  person  who  enters  into  an  agreement 
with  respondent  for  any  publication, 
merchandise  or  service:  or 

(2)  That  any  publication,  merchandise  or 
service  is  being  offered  free  or  without 
charge,  or  is  given  to  any  such  person. 

K.  Failing  to  comply  with  any  and  all 
provisions  of  the  Commission's  Trade 
Regulation  Rule,  Cooling-Off  Period  For 
Door-To-Door  Sales.  (16  CFR  429.1),  which 
are  in  effect  on  the  date  this  Order  becomes 
effective,  and  with  any  modifications  or 


changes  in  the  aforesaid  Rule  which  may  be 
made  from  time  to  time.  A  copy  of  the  said 
Rule  shall  be  made  a  part  of  this  Order  for 
purposes  of  complying  %vith  other  provisions 
hereof. 

L  Initiating  contact  with  any  purchaser 
through  any  means  for  any  reason  from  the 
time  said  purchaser  enters  into  any 
agreement  containing  a  NOTICE  OF 
CANCELLATION,  as  required  by  Paragraph 
II K  of  this  Order,  until  said  buyer's 
cancellation  period  has  expired.  Provided, 
however,  that  nothing  in  this  paragraph  shall 
be  construed  to  prevent  respondent  from 
contacting  any  purchaser  to  correct 
inadvertent  errors  on  necessary  sales  forms, 
or  to  obtain  necessary  information  that 
respondent  inadvertently  failed  to  obtain 
during  the  sales  presentation. 

M.  Failing  to  maintain  a  copy  of  each 
NO^nCE  OF  CANCELLA-nON  received 
pursuant  to  Paragraph  II.K.  of  this  Order,  and 
making  said  documents  available  for 
inspection  and  copying  by  the  Conunission's 
staff  upon  reasonable  notice.  Any  such 
NOTICE  shall  be  maintained  for  a  period  of 
three  (3)  years  from  date  of  receipt  by 
respondent. 

N.  Failing  to  keep  adequate  records,  which 
shall  be  maintained  for  a  period  of  three  (3) 
years  and  made  available  to  the 
Commission's  staff  for  inspection  and 
copying  upon  reasonable  notice,  from  which 
the  validity  of  any  savings  claims,  retail  price 
claims,  comparative  value  claims,  or  other 
representations  of  the  type  described  in 
Paragraphs  U.F.(5],  U.I  and  II.|  of  this  Order 
can  be  determined. 

O.  (DELETED). 

P.  (DELETED). 

III.  It  is  further  ordered  that  Respondent 
Encyclopaedia  Britannica,  Ina,  and  its 
successors  and  assigns,  officers,  agents, 
representatives  and  employees,  directly  or 
indirectly,  through  any  corporation, 
subsidiary,  division,  or  other  device,  engaged 
in  direct  selling  to  consumers,  by  means  of  in- 
home,  over-the-counter,  direct  mail  or 
telephone  sales  solicitations,  in  connection 
with  the  recruitment,  training,  or  orientation 
of  any  person  to  sell,  rent  lease  or  distribute 
any  textbook,  encyclopedia,  reference  or 
educational  product,  or  any  other  publication, 
merchandise  or  service,  in  commerce,  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade  Commission 
Act,  do  forthwith  cease  and  desist  from 
making,  distributing,  or  using  any  training 
tapes,  sales  manuals,  or  any  other  document 
method  or  device  which  contains  any 
representation  or  instruction  inconsistent 
with  any  provision  of  Paragraph  I  or 
Paragraph  II  of  the  Order. 

IV.  It  is  further  ordered  that  Respondents 
Encyclopaedia  Britannica,  Inc.  and  Britannica 
Home  Library  Services,  Inc.  and  their 
successors  and  assigns,  officers,  agents, 
representatives  and  employees,  directly  or 
indirectly,  through  any  corporation, 
subsidiary,  division  or  other  device,  engaged 
in  direct  selling  to  consumers,  by  means  of  in- 
home,  over-the-counter,  direct  mail  or 
telephone  sales  solicitations,  in  connection 
with  the  advertising,  offering  for  sale,  sale  or 
distribution  of  any  textbook,  encyclopedia, 
reference  or  educational  product,  or  any 


other  publication,  merchandise  or  service, 
through  the  use  of  any  program,  plan,  method, 
or  device,  that  provides  or  purports  to 
provide  for  the  sale  or  distribution  of  any  of 
said  items  to  any  person  at  intervals  on  an 
approval  basis,  in  commerce,  or  affecting 
commerce,  as  "commerce"  is  defined  in  the 
Federal  Trade  Commission  Act  do  forthwrith 
cease  and  desist  from: 

A.  Representing,  directly  or  by  implication, 
either  orally  or  in  writing  that: 

(1)  Any  person  has  the  option  to  receive 
each  publication,  merchandise  or  service, 
separately  and  individually,  and  to  accept  or 
reject  same,  unless  such  person  is  allowed  in 
all  instances  to  receive  and  to  purchase  or 
reject  each  such  publication,  merchandise  or 
service  separately  and  individually; 

(2)  Any  person  will  not  receive  any  further 
publication,  merchandise  or  service  after  he 
notifies  respondents  of  his  cancellation  of 
any  such  program,  plan  or  method  of  sale  of 
distribution,  unless  such  is  the  fact  or 
misrepresenting,  in  any  manner,  any 
consequence  resulting  from  any  person's 
cancellation  of  his  participation  in  any  such 
program,  plan,  or  method  of  sale  or 
distribution;  and 

(3)  Any  person  incurs  no  risk  or  obligation 
by  joining  or  participating  in  any  such 
program,  plan,  or  method  of  sale  or 
distribution;  or  misrepresenting,  in  any 
manner,  any  condition,  right,  duty  or 
obligation  imposed  on  any  person. 

B.  Disseminating,  or  causing  the 
dissemination  of,  any  advertisement  which 
fails  to  disclose  in  a  clear  and  conspicuous 
manner 

(1)  A  description  of  the  conditions  and 
terms  of  any  such  program,  plan,  or  method 
of  sale  or  distribution,  and  the  duties,  risks 
and  obligations  of  any  subscriber  thereto: 
and 

(2)  A  description  of  each  publication, 
merchandise  or  service  to  be  offered  for  sale, 
the  billing  charge  to  be  made  therefor,  the 
anticipated  total  number  of  publications, 
merchandise  or  services  included  in  any  such 
program,  plan  or  method  of  sale  or 
distribution,  the  number  of  publications, 
merchandise  or  services  that  will  be  included 
in  each  shipment  of  such  items,  and  the 
number  of  and  the  intervals  between  each 
such  shipment. 

C  Failing  to  disclose,  clearly  and 
conspicuously,  on  any  return  coupon,  order 
form  or  any  other  document  used  for 
responding  to  any  such  program,  plan,  or 
method  of  sale  or  distribution,  the  following 
information: 

(1)  The  anticipated  total  number  of 
publications,  merchandise  or  services 
included  in  any  such  program,  plan,  or 
method  of  sale  or  distribution: 

(2)  The  number  of  publications, 
merchandise  or  services  that  will  be  included 
in  each  shipment  of  such  items:  and 

(3)  The  number  of  and  the  intervals 
between  each  such  shipment. 

D.  Failing  to  disclose,  clearly  and 
conspicuously,  in  immediate  conjunction  with 
any  publication,  merchandise,  service  or 
notice  thereof  sent  to  any  subscriber,  the 
anticipated  date  on  which  respondents  will 
initiate  processing  of  the  next  shipment  of 
any  such  item. 


E.  Failing  to  provide  to  any  person  in 
conjunction  with  each  notice  of  any  shipment 
of  any  publication,  merchandise  or  service,  a 
clear  and  conspicuous  means  by  which  said 
person  may  exercise  his  option  or  right  to 
cancel  said  shipment  if  such  is  his  right 

V.  It  is  further  ordered,  that  respondents 
Encyclopaedia  Britannica,  Inc.  and  Britannica 
Home  Library  Services.  Inc.  and  their 
successors  and  assigns,  officers,  agents, 
representatives  and  employees,  directly  or 
indirectly,  through  any  corporatioa 
subsidiary,  division  or  other  device,  in 
connection  with  the  collection  or  attempted 
collection  of  any  debt  allegedly  owing  to 
respondents  for  the  purchase  or  other  receipt 
of  any  textbook,  encyclopedia,  reference  or 
educational  product  or  any  other  publication, 
merchandise  or  service,  in  commerce,  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade  Commission 
Act  do  forthwith  cease  and  desist  from 
representing,  directly  or  by  implication,  either 
orally  or  in  writing  that: 

A.  Any  letter,  notice  or  other 
communication  which  has  been  prepared, 
originated  or  composed  by  respondents  has 
been  prepared,  originated  or  composed  by 
any  other  person,  firm  or  corporation;  and 

B.  Suit  will  be  instituted  to  recover  any 
delinquent  debt  or  that  any  delinquent  debt 
will  be  transferred  to  any  attorney  with 
instructions  to  institute  suit  or  that  any  other 
legal  step  to  collect  any  outstanding  debt  will 
be  taken,  unless  a  definite  date  is  set  forth  for 
such  action  and  such  are  the  facts:  or 
misrepresenting,  in  any  manner,  respondents" 
relationship  with,  or  instructions  to,  any 
attorney,  or  the  course  of  action  that  will  be 
taken  by  any  attorney. 

VI.  It  is  further  ordered.  That  respondents. 
Encyclopaedia  Britannica,  Inc.  and  Britannica 
Home  Library  Services,  Inc.,  do  the  following: 

A.  DeUver,  by  registered  mail  a  copy  of 
this  order  to  each  of  their  salesmen,  agents, 
solicitors,  independent  contractors,  or  to  any 
person  engaged  in  the  promotion,  sale  or 
distribution  of  any  of  the  pubUcations, 
merchandise  or  services  included  in  this 
order,  and  to  any  person  engaged  by 
respondents  to  perform  such  duties  in  the 
future  at  the  time  such  person  is  so  engaged: 

B.  Obtain  from  each  person  described  in 
Paragraph  VI(A)  a  signed  statement  setting 
forth  his  intention  to  conform  his  business 
practices  to  the  requirements  of  this  order 
retain  said  statement  during  the  period  of 
three  (3)  years  thereafter  and  make  said 
statement  available  to  the  Commission's  staff 
for  inspection  and  copying  upon  reasonable 
notice; 

C.  Advise  each  such  present  and  future 
salesman,  agent  solicitor,  independent 
contractor  or  any  person  engaged  in  the 
promotion,  sale  or  distribution  of  any  of  the 
publications,  merchandise  or  services 
included  in  this  order  that  respondents  will 
terminate  the  engagement  or  services  of  any 
such  person,  unless  such  person  agrees  to 
and  does  furnish  to  respondents  a  statement 
required  by  Paragraph  VI(B),  above;  and 

D.  If  any  such  person  will  not  agree  to  file  a 
statement  with  respondents  as  required  by 
Paragraph  VI(B)  above  and  be  bound  by  the 
provisions  of  this  order,  the  respondents  shall 
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immediately  tenninate  the  aervioea  of  audi 
peraon. 

Vn.  H  ia  further  ordered.  That  the 
reapondanta  shall  forthwith  distribute  a  copy 
of  this  order  to  each  of  their  operating 
divisiona. 

Vm.  It  ia  further  ordered.  That  reapondanta 
shall  notify  the  Commiaaion  at  laaat  thirty 
(30)  daya  prior  to  any  propoaed  change  in  any 
of  Uie  corparato  reapondanta  auch  as 
dissolution,  assignment  or  sale  reaulling  in 
the  emergence  of  a  succeaaor  corporation,  the 
creation  or  diasolution  of  which  may  affect 
compliance  obligationa  arising  out  of  this 
order. 

IX.  It  is  lortkar  aartMad,  That  respondents 
shaU.  wMrtn  sixty  (ao)  days  after  the  effective 
date  of  this  order,  file  with  the  Commission  a 
report  in  writing  setting  forth  in  detail  the 
manner  and  form  in  which  they  have 
complied  %vith  this  order. 

APPENDIX  A 
Notice 

Attached  hereto  are  the  pertinent 
provisions  of  a  cease  and  desist  order 
entered  against  Encyclopaedia  Britannica  by 
the  Federal  Trade  Commiaaion.  an  agency  of 
the  Federal  Government  Violation  of  any 
provision  of  this  Order  can  result  in  severe 
monetary  penalties  to  Encyclopaedia 
Britannica.  If  you  are  employed  by 
Encyclopaedia  Britannica.  you  %vill  be 
required  to  observe  the  provisions  of  this 
Order.  Violation  of  any  provision  of  this 
Order  by  an  employee  constitutes  a  violation 
of  Federal  law. 

You  should  carefully  read  this  Order  before 
agreeing  to  any  employment  arranged  with 
Encyclopaedia  Britannica. 

(President] 
Encyclopaedia  Britannica 

APPENDIXB 

This  Appendix  sets  forth  the  methodology 
respondents  shall  employ  to  determhie 
whether  advertisements  or  promotional 
materials  represent  that  a  peraon  who  repliea 
as  requested  may  be  contacted  directly  by  a 
salesperson  for  the  purpose  of  selling 
respondents'  products,  and  the  criteria  for 
determining  whether  such  advertisements  or 
promotional  materiala  comply  with  Paragraph 
II.A. 

1.  Fonnat— Aespondenta  shall  test  the 
comprehaaaiae  itwtt  af  advertisements  or 
promotional  material  by  conducting  a  mall- 
intercept  test,  uaing  the  questionnaire 
attached  hereto  aa  exhibit  1. 

2.  Sample  Size — ^The  sample  shall  consist 
of  at  least  ISO  subjects. 

3.  Demographica — ^Test  subjects  must: 

(a)  Be  between  25  and  48  years  of  age; 

(b)  Have  at  least  ooa  child  Rftaen  years  of 
age  or  younger  living  at  home; 

(c)  Have  houaehold  incomes  of  at  least 
$15,000  par  year,  provided  that  upon 
respondents'  request  the  Diviaion  of 
Enforcement  ahall  increaae  this  figure  by 
increments  of  tS,000  whenever  the  percentage 
of  houaeholda  earning  at  leaat  the  requested 
amount  equals  or  exceeds  the  percentage  of 
households  that  according  to  the  1960  United 
Statea  Cenaua.  have  houaehold  incomes  of  at 
least  $15,000  per  year.  The  data  for  future 
changes  shall  be  based  on  the  most  recently 


published  edition  of  the  Statiatioal  Abtlract 
of  th0  Uaitad  Statm. 

4.  Location  of  Marketa — ^Tha  interviewing 
will  be  conducted  in  four  gaograpUcally 
dispersed  markets.  The  aaoM  central  location 
facilitiea  tvill  be  uaad  wherever  poaaible.  If  it 
is  necesaary  to  change  any  interviewing 
facility,  the  new  facility  ahall  have 
demographic  characteriatlcs  similar  to  thoae 
of  the  facility  it  is  replacing. 

5.  Criteria  for  acceptability  of  new  coupon 
copy — New  coupon  copy  ahall  comply  with 
Paragraph  n.A  if  at  least  seventy-five  percent 
of  the  teat  aubjecta  answer  "yea"  to  question 
8(b)  of  the  questionnaire  (exhibit  1). 

Modificationa  to  this  Appendix,  including 
the  questionnaire,  may  be  made  upon  a 
request  by  respondents  and  the  approval  of 
the  Associate  Director  for  Enforcement 

EXHiem 

STUDY:  COUPON  COMPREHENSION 

STUDY 
MARKETS; 

Cleveland  (    )— 1 

Boston  (    )— 3 
(9) 

New  York  (    >-2 

Kanaaa  City  (    )-« 

CARD:   

INTERVIEWER'S  NAME: 

DATE:    

TIME  INTERVIEW  BEGINS: 

Hello.  I'm from .  Today 

we  are  conducting  a  survey  among  men  and 
women  between  the  ages  of  25  and  49  years 
of  age. 

1.  Please  tell  me  your  approximate  age. 
(READ  UST)  (11) 

Under  25 ^.^^^.^...^  Terminata 

25  to  29  years — ....>.....».»...>....>  (    H- 

30  to  34  years ............ (    )-2. 

35  to  39  yaar«..........-...._~......>..w.  |    )-3. 

40  to  44  years (    ). 

45  to  40  year«...........»..-._ ...  (    |. 

SO  years  and  older.. — ..................  Tenninate 

Refused .........  Terminate 

2.  Do  you  have  any  children  living  al  home  15 
years  of  age  or  younger? 

No....... „.■,.„  Terminate 


3.  What  are  the  ages  of  your  children  who 
live  at  home?  (CHECK  AS  MANY  AS  APPLY) 
(12) 


(    H. 
•  (    1-2. 


16  years  or  above .......... 

12  years  to  15  years .. 

8  yeara  to  11  years 

4  years  to  7  years ..:.._...._ 
3  yeara  or  younger 


...  (  1-1 

-  (  hi- 

...  (  )-3. 

...  (  M 

-(  )-6. 


4a.  Is  your  total  family  income: 


$15,000  and  above . 

Below  $15,000 -.. 

Refused 


4b.  Sex: 


™„  I    ). 

Terminate. 

......  Terminate. 


Male...... 

Female... 


TAKE  RESPONDENT  TO  A  PRIVA  TE 
INTERVIEWING  AREA  IN  YOUR  CENTRAL 
LOCA-nON  FAOUTY  FOR  THE  BALANCE 
OF  THE  INTERVIEW. 
(HOLD  UP  AD  IN  A  MANNER  THAT 
PERMFTS  RESPONDENT  TO  SEE  IT— 
COLOR  CODED  WITH  QUESTIONNAIRE— 
AND  SAY:) 

"Suppoae  you  saw  this  ad.  and  the  coupon 
that  was  attached  to  it". 

[HAND  COUPON  CARD— COLOR  CODED 
WITH  QUESTIONNAIRE— TO 
RESPONDENT  AND  SAY:) 
"Now,  using  your  imagination  for  a  moment 
assume  you  want  to  fill  in  and  return  this 
coupon  which  would  be  part  of  this  ad  for 
ENCYCLOPAEDIA  BRITANNICA ". 
"Read  this  coupon  at  though  you  were 
interested  enough  to  fill  it  in  ". 
(DO  NOT  RUSH  RESPONDENT.  TAKE 
COUPON  CARD  FROM  RESPONDENT 
WHEN  HE/SHE  HAS  FINISHED  READING.) 
BE  SURE  TEST  COUPON  CARD  AND  AD 
ARE  OUT  OF  SIGHT  BEFORE  ASKING: 
Sa.  Based  on  your  reading  of  the  coupon, 
what  would  you  expect  to  happen  if  you  send 
in  the  coupon?  (PROBE  FUUY  AND 
CLARIFY) 

(14) 


(15) 


(16) 


(17) 

Sb.  What  else  would  you  expect  to  happen? 
(PROBE  FULLY  AND  CLARIFY) 

(18) 

(19) 

(20) 

(21) 

Sc  Is  there  anything  elae  you  would  expect  to 
happen? 

(22) 

m 

(24) 

(25) 

"Now.  I'd  like  to  ask  you  a  few  more 

questions". 

[INTERVIEWER:  START  AT  THE  "X" 

MARKED  QUESTION  AND  PROCEED  TO 

NEXT  ONE.  AND  THEN  BACK  TO  THE 

nRST  ONE.  ETC.) 

(    )  6a.  Based  on  your  reading  of  the  coupon. 

would  you  expect  to  receive  a  free  booklet,  if 

you  send  in  the  coupon?    (26) 


Yes.. 

No.., 


(    H. 
(    h2. 
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Don't  know  (Volunteered) (    )-3. 


(    )  6b.  Based  on  your  reading  of  the  coupon, 
would  you  expect  a  sales  representative  for 
ENCYCLOPAEDIA  BRITANNICA  to  contact 
you,  if  you  senc  in  the  coupon?    (27) 

Yes (    )-l. 

No _.......................«.„....„............  (    )-2. 

Don't  know  (Volunteered) (    )-3. 


(    )  6c.  Based  on  your  reading  of  the  coupon, 
would  you  expect  to  get  a  free  book  rack,  if 
you  send  in  the  coupon?    (28) 

Yes (    )-l. 

No (    >-2. 

Don't  know  (Volunteered) (    )-3. 


(    )  6d.  Based  on  your  reading  of  the  coupon, 
would  you  expect  to  get  a  free  globe  of  the 
world,  if  you  send  in  the  coupon?    (29) 

Yes (    )-l. 

No (    )-2. 

Don't  know  (Volunteered) (    )-3. 


If  yes  to  Q.  8b. 

7.  If  someone  sent  in  the  coupon,  how  likely 
do  you  think  it  would  be  that  a  sales 
representative  from  ENCYCLOPAEDIA 
BRITANNICA  would  contact  that  person? 
(READ  HRST  FOUR  RESPONSES  ONLY) 
(30) 

Very  likely ......: (  )-l. 

Fairiy  likely (  )-2. 

Not  too  likely (  }-3. 

Not  likely  all  all - (  )-4. 

Don't  know  (Volunteered) (  )-5. 


RESPONDENTS  NAME 
ADDRESS: 


CITY/STATE/ZIP: 
TELEPHONE: 


TIME  INTERVIEW  ENDED: 

(Area  Code) 

VALIDATED  BY: 

(31) 

(32J 

(33) 

(34  

135) 


By  the  Commission.  Commissioner  Calvani 
dissenting. 
Benjamin  I.  Betman, 

Acting  Secretary. 

Statement  of  Cliaimian  Daniel  Oliver 
Concurring  in  Part  and  Dissenting  in 
Part  In  the  Matter  of  Encyclopaedia 
Britannica,  Inc.  et  al.  Petition  to  Reopen 
and  Modify  Consent  Order 

This  is  the  third  time  in  eight  years  the 
Commission  has  found  it  necessary  to 
modify  the  order  issued  against 
Encyclopaedia  Britannica,  Inc.  ("EB"). 
That  experience  should  teach  us 
something  about  the  wisdom  of  entering 


orders  of  such  length  and  excruciating 
detail.  I  doubt  that  it  is  necessary  for  the 
Commission  to  micro-manage  a 
respondent's  business  so  closely  in 
order  to  achieve  effective  relief. 
Nevertheless,  that  issue  is  water  under 
the  bridge.  Accepting  the  EB  order  as  a 
given,  I  turn  to  the  merits  of  EB's  latest 
modlHcation  petition. 

I  agree  with  the  conclusion  that  EB 
has  failed  to  demonstrate  that  changed 
conditions  of  fact  or  law  require 
vacating,  sunsetting,  or  modifying  the 
order.  I  also  agree  diat  EB  has  not 
shown  that  public  interest 
considerations  support  vacating  or 
sunsetting  the  entire  order,  but  that  such 
considerations  do  support  modifying 
specific  provisions  of  the  order.  I 
therefore  concur  in  the  modifications 
and  interpretations  set  forth  in  the 
Commission's  order  reopening  this 
proceeding.  I  would  go  further,  however, 
and  grant  two  of  EB's  other  requests. 

First  I  would  grant  EB's  request  to 
modify  Paragraph  II.H  of  the  order.  ^ 
Paragraph  n.H  requires  detailed 
disclosure  of  all  conditions  and 
limitations  on  the  use  of  EB's  research 
services,  both  orally  during  sales 
presentations  and  in  any  written 
promotional  materials.  EB  proposes  to 
streamline  this  requirement  llie 
requested  modification  would  require  all 
advertising  describing  the  features  of  a 
research  service  to  disclose  that 
conditions  and  limitations  exist  and 
would  require  that  the  conditions  and 
limitations  themselves  be  spelled  out  in 
a  document  left  with  consumers  during 
oral  sales  presentations.  Sales 
representatives  would  also  be  required 
to  disclose  orally  that  conditions  and 
limitations  exist  and  to  refer  consumers 
to  the  disclosure  document  for  complete 
details. 

In  my  view,  this  modification  would 
not  lessen  the  protection  consimiers 
derive  from  Paragraph  II.H.  The 
Commission  order  asserts  that  "oral 
disclosiu^  is  more  likely  to  ensiu% 
effective  understanding  by  consumers 
than  is  a  written  disclosure,"  but  no 
support  is  offered  for  that  assertion. 
Even  assuming  its  truth,  however,  I 
would  not  automatically  conclude  that 
consumers  would  be  less  informed 
imder  the  modification.  It  seems  to  me 
that  a  system  in  which  consiuners  are 
alerted  not  once,  but  twice  (in 
advertising  and  orally  during  the  sales 
presentation),  to  the  existence  of 
conditions  and  limitations,  are  twice 
directed  to  a  document  explaining  those 
conditions  and  limitations  in  full,  and 


are  then  left  with  the  doctunent  to  study 
at  their  leisure,  is  reasonably  calculated 
to  ensure  effective  imderstanding.  I  fail 
to  see  how  requiring  EB  to  duplicate  the 
disclosures  orally  produces  additional 
beneflts. 

At  the  same  time,  the  costs  of 
complying  with  Paragraph  n.H  would 
decrease  dramatically  imder  the 
proposed  revision.  EB  would  no  longer 
be  required  to  train  sales 
representatives  to  memorize  and  recite 
detailed  disclosures.  Neither  EB's 
coimsel  nor  FTC  enforcement  staff 
would  have  to  devote  as  many  resoiut%s 
to  reviewing  ads  and  sales  scripts.  And 
oral  sales  presentations  would  be 
shortened,  reducing  opportunity  costs 
for  consumers — ^who,  according  to  EB, 
often  prefer  not  to  Usten  to  long-winded 
disclosiues — and  allowing  EB's 
representatives  to  increase  productivity 
by  conducting  a  greater  number  of 
presentations  in  a  given  amount  of  time. 

Because  the  costs  imposed  on  a  firm 
by  a  Commission  order  presumably  are 
passed  on  to  consumers  in  the  form  of 
higher  prices,  consumers  benefit  from 
modifications  that  increase  an  order's 
economic  efficiency  (i.e.,  achieve  the 
same  level  of  protection  at  lower  cost  or 
achieve  a  greater  level  of  protection 
with  no  increase  in  costs).  EB's 
proposed  change  to  Paragraph  n.H, 
which  would  maintain  the  current  level 
of  protection  at  less  cost  is  just  such  an 
efficiency-enhancing  modification.  Thus. 
I  believe  the  pubUc  interest  would  be 
served  by  making  this  modification. 

For  similar  reasons,  I  would  also  grant 
EB's  request  to  modify  Paragraph  IV.C 
of  the  order.  That  provision  requires  EB 
to  place  detaUed  disclostu^s  about  its 
continiuty  book  plans  on  return  coupons 
and  order  forms.  The  respondent  urges 
that  Paragraph  IV.C  be  modified  so  that 
order  forms  are  reqtiired  only  to  refer  to 
full  disclosures  in  accompanying 
materials  or  advertisements.  Like  the 
proposed  change  to  Paragraph  n.H,  this 
approach  would  eliminate  needless 
duplication  whUe  still  providing  ample 
safeguards  to  ensure  that  consiuners 
understand  the  terms  of  EB's  offer. 
Granting  the  request  would  therefore  be 
in  the  public  interest* 


■  I  refer  here  to  the  revised  request  presented  in 
EB's  December  29. 1987  letter,  not  to  the  request  as 
presented  in  its  original  petition. 


*  Granting  this  request  would  also  be  consistent 
with  the  Commission's  actions  in  GJII. 
Corporation.  103  F.T.C  442  (1984).  and  Golden  Talis 
Pharmxeutical  Co..  101  F.T.C.  410  (1983).  Those 
cases  both  involved  orders  requiring  disclosure  of 
the  terms  of  a  "free"  offer  every  time  the  offer  was 
repeated  within  a  single  ad  and  attached  coupon. 
The  Commission  modified  each  order  to  eliminate 
the  need  to  repeat  the  conditions  on  the  coupon,  as 
long  as  the  coupon  referred  the  reader  to  the  text  of 
the  accompanying  ad  for  a  full  disclosure  of  the 
conditions. 
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Finally,  although  I  concur  in  the 
decision  not  to  modify  Paragraphs  I.B, 
I.D  and  I.E  of  the  order  in  the  specific 
manner  requested  by  EB,  I  have  no 
doubt  that  those  provisions  also  could 
be  modified  in  a  way  that  reduces  costs 
without  lessening  the  protection 
afforded  consiuners.  The  Commission's 
order  states  that  EB  has  not 
demonstrated  that  the  burdens  imposed 
by  the  language  it  seeks  to  modify 
outweigh  the  benefits  conferred  by  that 
language.  That  may  be  so,  but  that 
observation  skips  over  the  question 
whether  the  burdens  could  be  reduced 
while  maintaining  the  same  level  of 
benefits. 

For  the  reasons  stated  above.  I  dissent 
from  the  portions  of  the  Commission's 
order  denying  the  requests  to  modify 
Paragraphs  n.H  and  IV.C.  I  also  urge  the 
Commission  to  consider  carefully  before 
issuing  another  order  as  detailed  as  this 
one.  While  we  must  ensure  that  law 
violations  are  effectively  remedied,  we 
should  be  conscious  of  the  enormous 
amount  of  staff  resources  consumed  in 
judging  compliance  with  such  detailed 
requirements — and  in  reviewing  the 
repeated  order  modification  petitions 
they  spawn.  This  case  is  already  a  prime 
example  of  that  type  of  resource 
commitment,  and  I  doubt  that  we  have 
seen  the  last  of  EB. 

Dissenting  Statement  of  Commissioner 
Calvani 

The  majority  modiHes  the  order 
against  Encyclopaedia  Britannica  (EB) 
in  several  respects.  I  agree  that  most  of 
these  changes  are  justified.  However.  I 
do  not  agree  that  the  modification  to 
paragraph  U.L.  of  the  EB  order, 
described  on  pages  eight  and  nine  of  the 
majority's  opinion,  is  justified. 
Therefore.  I  have  voted  against  the 
majority's  order. 

Stateoient  of  Commissioner  Azcuenaga 
Concurring  in  Part  and  Dissenting  in 
Part  in  Encyclopaedia  Britannica.  Inc. 
(D.898e) 


I  connir  in  the  Commission's  decision 
to  deny  Encyclopaedia  Britannica's 
petition  to  set  aside  the  order  in  Docket 
No.  8906  or  "sunset"  that  order.  I  also 
conctir  in  the  Commission's  decision 
that  the  requested  modifications  of 
Paragraphs  II.C.  and  ILL  and  the 
Preambles  to  Paragraphs  I  through  IV 
are  in  the  public  interest. 

I  dissent  only  from  the  Commission's 
denial  of  the  requested  modiHcation  of 
Paragraph  II.H..  which  requires  both  oral 
and  written  disclosures  of  all  conditions 
and  limitations  on  the  use  of 
Encyclopaedia  Britannica's  research 
service.  I  believe  that  the  requested 
modification  (which  would  require  EB 


salespeople  to  disclose  orally  that 
conditions  and  limitations  exist  and  are 
described  fully  in  a  written  document 
that  will  be  given  to  each  prospective 
customer,  and  also  would  require  that 
such  a  document  actually  be  provided  to 
the  prospective  customer)  is  in  the 
public  interest.  The  modified  provision 
would  give  consumers  sufficient 
information  about  the  conditions  and 
limitations  on  the  research  service,  and 
would  spare  Encyclopaedia  Britannica's 
salespeople  and  their  prospective 
customers  from  a  lengthy  and  perhaps 
unwanted  oral  recitation  of  those 
conditions  and  limitations. 

Issued:  July  S,  196& 
(PR  Doc.  88-16293  Filed  7-19-88:  8:45  am] 
MLLMS  COOC  •rSV.AI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Doaaga  Form  Now  Animal  Drugs 
Not  Sut>i«ct  to  Cortlflcation;  CofadroxH 
Powder  for  Oral  Suspension 

aoency:  Food  and  Drug  Administration. 
ACnON:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Fort  Dodge 
Laboratories.  Inc..  providing  for  safe  and 
effective  use  of  cefadroxil  powder  for 
oral  suspension  for  treating  certain 
genitourinary  tract  and  skin  and  soft 
tissue  infections  of  dogs,  and  skin  and 
soft  tissue  infections  of  cats. 
EFFECTIVE  DATE:  July  20. 1988. 
FOn  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3420. 
SUPPLEMENTARY  INFORMATION:  Fort 
Dodge  Laboratories,  Inc.,  Division  of 
American  Home  Products  Corp.,  800 
Fifth  St  NW.,  Fort  Dodge,  L\  50501- 
0508.  filed  NADA  140-684  providing  for 
safe  and  effective  use  of  Cefa-Drops* 
(cephadroxil  powder  for  oral 
suspension).  When  reconstituted  to  an 
aqueous  suspension,  the  drug  is  given 
orally  to  dogs  for  treating  genitourinary 
tract  infections  (cystitis)  caused  by 
susceptible  strains  of  Escherichia  coli, 
Proteus  mirabilis,  and  Staphylococcus 
aureus;  and  skin  and  soft  tissue 
infections  including  cellulitis,  pyoderma, 
dermatitis,  wound  infections,  and 
abscesses  caused  by  susceptible  strains 


of  Staphylococcus  aureus.  The 
reconstituted  drug  is  given  orally  to  cats 
for  treating  skin  and  soft  tissue 
infections  including  abscesses,  wound 
infections,  cellulitis,  and  dermatitis 
caused  by  susceptible  strains  of 
Pasteurella  tnultocida.  Staphylococcus 
aureus.  Staphylococcus  epidermidis, 
and  Streptococcus  spp. 

The  NADA  is  approved  and  the 
regulations  are  amended  by  adding  new 
S  520.315  to  reflect  this  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  9  514.11(e)(2)(ii)  (21 
CFR  514.11(e](2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  SubjecU  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i).  82  Stat.  347  (21  U.S.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

2.  Part  520  is  amended  by  adding  new 
S  520.315  to  read  as  follows: 

§S20.31S    CafadroxU  powdar  tor  oral 
suspension. 

(a)  Specifications.  Cefadroxil  powder 
is  reconstituted  to  form  a  50  milligram- 
per-milliliter  aqueous  suspension. 

(b)  Sponsor.  See  No.  000656  in 
S  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use.  (1)  For  use  in 
dogs  as  follows: 

(i)  Indications  for  use.  For  treating 
genitourinary  tract  infections  (cystitis) 
caused  by  susceptible  strains  of 
Escherichia  coli,  Proteus  mirabilis,  and 


Staphylococcus  aureus;  and  skin  and 
soft  tissue  infections  including  cellulitis, 
pyoderma,  dermatitis,  wound  infections, 
and  abscesses  caused  by  susceptible 
strains  of  Staphylococcus  aureus. 

(ii)  Amount.  10  milligrams  per  pound 
of  body  weight,  twice  daily. 

(2)  For  use  in  cats  as  follows: 

(i)  Indications  for  use.  For  treating 
skin  and  soft  tissue  infections  including 
abscesses,  wound  infections,  cellulitis, 
ana  dermatitis  caused  by  susceptible 
strains  of  Pasteurella  multocida, 
Staphylococcus  aureus.  Staphylococcus 
epidermidis,  and  Streptococcus  spp. 

(ii)  Amount.  10  milligrams  per  pound 
of  body  weight,  once  daily. 

(3)  Limitations.  Discard  unused 
portion  of  reconstituted  product  after  14 
days.  Treatment  should  continue  for  48 
hours  after  animal  is  afebrile  or 
asymptomatic.  If  no  response  after  3 
days,  discontinue  treatment  and 
reevaluate  therapy.  Not  for  use  in 
animals  raised  for  food  production.  Safe 
use  in  pregnant  or  breeding  animals  has 
not  been  established.  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinarian. 

Dated:  July  12. 1988. 
Richard  H.  Teske. 

Deputy  Director,  Center  for  Veterinary 

Medicine. 

|FR  Doc.  8&-16298  Filed  7-19-88;  8:45  am] 

BIUMG  OOOe  41«0-01-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Monensin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  that 
portion  of  the  regulations  reflecting 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Central 
Soya  Co.,  Inc.  The  NADA  provides  for 
the  use  of  a  Type  A  medicated  article 
containing  265.5  or  281.7  grams  of 
monensin  per  ton  for  making  Type  C 
medicated  feeds  for  broiler  chickens. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  withdrawing  approval 
of  the  NADA. 

EFFECTIVE  DATE:  August  1. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4093. 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  pubhshed  elsewhere  in  this  issue 


of  the  Federal  Register,  FDA  is 

withdrawing  approval  of  Central  Soya 
Co.,  Inc.'s  NADA  119-546.  The  NADA 
provides  for  manufacturing  Type  A 
medicated  articles  for  export  which 
contain  265.5  or  281.7  grams  of  monensin 
per  ton  for  use  in  making  Tj'pe  C 
medicated  feeds  for  broiler  chickens. 
The  feeds  are  used  as  an  aid  in  the 
prevention  of  coccidiosis.  This 
document  removes  21  CFR 
558.355(b)(10),  which  reflects  approval 
of  die  NADA. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Stat.  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.83. 

§558.355    [Amended] 

2.  Section  558.355  Monensin  is 
amended  by  removing  paragraph  (b)(10) 
and  reserving  it. 

Dated:  July  12. 1988. 
Richard  H.  Teske. 

Deputy  Director,  Center  for  Veterinary 

Medicine. 

[PR  Doc  88-16294  Filed  7-19-88;  8:45  am] 

BILUNG  CODE  4160-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parte  1910  and  1926 
[Docket  No.  H-330] 

Occupational  Exposure  tb  Asl>estos, 
Tremolite,  Anthophylllte,  and 
Actinolite 

AGENCY:  Occupational  Safety  and 
Health  Administration,  Labor. 
ACTION:  Extension  of  partial  stay  and 
amendment  of  final  rule. 

summary:  OSHA  is  hereby  extending 
the  partial  administrative  stay  of  the 
revised  final  standards  for  occupational 
exposure  to  asbestos,  tremohte, 
anthophyllite  and  actinolite  for  general 
industry  (§  1910.1001)  and  construction 
(§  1916.58).  insofar  as  they  apply  to 
occupational  exposure  to  non- 
asbestiform  tremolite,  anthophyllite  and 


actinolite.  The  current  partial  stay, 
originally  set  to  expire  on  April  21, 1987 
and  extended  until  July  21, 1988.  is  being 
further  extended  until  July  21, 1989  to 
allow  OSHA  to  conduct  supplemental 
rulemaking  limited  to  the  issue  of 
whether  non-asbestiform  tremolite. 
anthophyllite  and  actinolite  should 
continue  to  be  regulated  in  the  same 
standard  as  asbestos,  or  should  be 
treated  in  some  other  way.  OSHA  also 
is  making  minor  conforming 
amendments  to  notes  to  the  affected 
standards. 

DATES:  The  partial  stay  of  S§  1910.1001 

and  1926.58  is  extended  until  July  21. 

1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  ]ames  Foster,  Director.  Office  of 

Information  and  Consumer  Affairs. 

OSHA.  U.S.  Department  of  Labor,  Room 

N3647,  200  Constitution  Avenue,  NW., 

Washington.  DC  20210.  Telephone  (202) 

523-8151. 

SUPPLEMENTARY  INFORMATION:  In  June 

1986,  OSHA  issued  revised  standards 
governing  occupational  exposure  to 
asbestos,  tremolite.  anthophyllite  and 
actinolite  for  general  industry  and 
construction  which  were  to  be  effective 
on  July  21. 1986.  (See  51  PR  22812  et  seq., 
June  20. 1986). 

On  October  17. 1986  OSHA  issued  a 
partial  stay  of  the  revised  standards 
insofar  as  they  apply  to  occupational 
exposure  to  non-asbestiform  tremolite, 
anthophyllite  and  actinolite,  in  order  to 
enable  the  Agency  to  review  new 
submissions  raising  questions  about  the 
appropriateness  of  regulating  these 
minerals  in  the  revised  asbestos 
standards,  and  to  allow  sufficient  time 
to  reopen  the  rulemaking  record  and 
conduct  supplemental  rulemaking 
proceedings  limited  to  this  issue  (51  FR 
37002). 

OSHA  extended  the  stay  until  July  21. 
1988  in  a  notice  published  on  April  30, 

1987.  (52  FR  15722).  At  Uiat  time  OSHA 
stated  that  it  was  beginning  to  draft  a 
notice  of  proposed  rulemaking  and  was 
collecting  data  relating  to  the  issue  of 
whether  and  how  to  rwdate  these  non- 
asbestiform  minerals  including  the 
feasibility  of  regulating  all  impacted 
industries.  The  length  of  the  initial 
partial  stay  had  proven  inadequate  for 
the  Agency  to  complete  the  rulemaking 
procedures  contemplated  because  of  the 
variety  of  the  impacted  industries. 

Because  of  the  problems  described  in 
the  previous  notice,  OSHA  now 
anticipates  that  it  can  publish  a  notice  of 
proposed  rulemaking  concerning  how  to 
regulate  rulemaking  concerning  how  to 
regulate  the  non-asbestiform  minerals  in 
October  1988.  Thus,  the  stay  extension 
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announced  in  this  notice  is  necessary  to 
continue  to  collect  and  analyze 
suflficient  health  and  feasibility  data,  to 
draft  a  bupplemental  rulemaking 
proposal  and  to  complete  the  rulemaking 
called  for.  The  agency  believes,  based 
on  its  current  priorities  and  the 
estimates  of  agency  staff  and 
contractors,  that  the  extension 
announced  in  this  notice,  i.e.  until  July 
21, 1989,  realistically  reflects  the  time 
needed  to  conclude  supplemental 
rulemaking  on  the  regulation  of  non- 
asbestiform  tremolite,  anthophyllite  and 
actinolite. 

As  was  the  case  with  the  initial 
partial  stay,  the  1972  standard  governing 
occupational  exposure  to  asbestos 
(redesignated  29  CFR  1910.1101)  wfll 
remain  in  e^ect  to  the  extent  of  the  stay 
during  the  period  of  the  extension. 

The  full  text  of  the  stay  with  respect 
to  these  non-asbestiform  minerals  was 
published  in  the  October  17, 1986 
Federal  Register  (51  FR  37002). 

With  respect  to  the  extension  of  the 
partial  stay,  OSHA  flnds  that  advance 
notice  and  opportimity  for  comment  are 
impractical  and  unnecessary  within  the 
meaning  of  5  U.S.C.  553  in  view  of  the 
limited  duration  of  the  extension  and  the 
continued  applicability  of  the  1972 
standard  (29  CFR  1910.1101)  to  cover  the 
gaps  in  coverage  created  by  the  partial 
stay. 

The  minor  amendments  to  the  notes  to 
29  CFR  1910.1001. 1910.1101,  and  1926.58. 
similarly  are  made  without  advance 
notice  and  opportimity  for  comment. 
OSHA  finds  such  process  unnecessary 
and  impracticable  in  that  the  changes 
merely  reference  the  extension  of  the 
stay  and  restate  the  applicability  of  the 
1972  standard. 

No  evidentiary  issues  are  involved. 

List  of  Subjects  in  29  CFR  Parts  1910  and 
1926 

Asbestos,  Occupational  safety  and 
health. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.  Washington.  DC.  20210. 

It  is  issued  pursuant  to  sections  4, 
6(b).  8(c)  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653,  655, 657),  section  107  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  (40  U.S.C. 
333),  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
941),  29  CFR  Part  1911,  Secretary  of 
Ubor's  Order  No.  9-83  (48  FR  35736), 
and  5  U.S.C.  551  et  seq. 


Signed  at  Washington.  DC,  this  14th  day  of 
July.  198& 

John  A.  Pendargrasa, 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

Amended  Standards 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

PART  1910-{AMENDED1 

1.  The  authority  citation  for  Subpart  Z 
of  Part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  S  and  8.  Occupational 
Safety  and  Health  Act.  29  U.S.C.  655.  657; 
Secretary  of  Labor's  Orders  Nob.  12-71  (36  FR 
8754),  fr-7e  (41  FR  25050,  or  9-83  (48  FR 
35736),  as  applicable;  and  29  CFR  Part  1911. 

Section  1910.1000  Tables  Z-1,  Z-2,  Z-3  alto 
issued  under  5  U.S.C.  653. 

Section  1910.1000  not  issued  under  29  CFR 
Part  1911,  except  for  "Arsenic"  and  "Cotton 
Dust"  listings  in  Table  Z-1. 

Section  1920.1002  not  issued  under  29 
U.S.C.  655  or  29  CFR  Part  1911;  also  issued 
under  5  U.S.C.  553. 

Section  1910.1003  through  1910.1018  also 
issued  under  29  U.S.C.  653. 

Section  1910.1025  also  issued  under  29 
U.S.C.  653  and  5  U.S.C.  556. 

Section  1910.1043  also  issued  under  5 
\i.S.C.iS\etaeq. 

Sections  1910.1045  and  1970.1047  also 
issued  under  29  U.S.C.  653. 

Section  1910.1499  and  1910.1500  also  issued 
under  5  U.S.C.  553. 

{1910.1001    [Amended] 

2.  Section  1910.1001  is  hereby 
amended  by  revising  the  note  after 
Appendix  H  to  8  1910.1001  to  read  as 
follows: 

Note:  Pursuant  to  an  administrative  stay 
effective  July  21, 1986.  published  on  October 
17. 1966,  (51  FR  37002)  extended  to  July  21. 
1988,  (52  FR  15722).  and  to  July  21. 1969  (at  53 

FR July  20, 1988)  enforcement  of  this 

section  is  stayed  as  it  applies  to  non- 
asbestiform  tremolite.  anthophyllite  and 
actinolite.  During  the  period  and  to  the  extent 
of  this  stay,  the  1972  standard  governing 
occupational  exposure  to  asbestos 
(redesignated  as  29  CFR  1910.1101]  will 
remain  in  effect. 

3.  Section  1910.1101  is  hereby 
amended  by  revising  the  note  preceding 
S  1910.1101  (a)  to  read  as  follows: 


S  1910.1101 

Nota:  This  section  applies  in  lieu  of  the 
revised  standards  governing  occupational 
exposure  to  asbestos,  tremolite, 
anthophylhte,  and  actinolite  (29  CFR 
1910.1001;  29  CFR  1926.58).  during  the  period 
and  to  the  extent  that  the  revised  standards 
have  been  partially  stayed.  (See  51  FR  37002, 
Oct.  17, 1986,  52  FR  15722.  Apr.  30, 1987,  and 
53  FR         ,  July  20, 1988,  for  a  description  of 
the  stay). 


Part  1926  of  the  Code  of  Federal 
Regulations  is  hereby  amended  as 
follows: 

PART  1926— [AMENDED] 

1 
Subpart  D—(  Amended] 

4.  The  authority  citation  for  Subpart  D 
of  Part  1926  continues  to  read  as 
follows: 

Authority:  Sees.  4,  6.  and  8,  Occupational 
Safety  and  Health  Act  of  1970,  29  U.S.C.  653, 
655. 657;  sec.  107,  Contract  Work  Hours  and 
Safety  Standards  Act  (Construction  Safety 
Act),  40  U.S.C.  333.  and  Secretary  of  labor's 
Orders  \Z-7\  (36  FR  8754).  6-76  (41  FR  25059), 
or  9-83  (48  FR  35736).  as  applicable.  Sections 
1926.55(c)  and  1928.58  also  issued  under  29 
CFR  Part  1911. 

81926.58    [AmefMtod] 

5.  Section  1926.58  is  hereby  amended 
by  revising  the  note  after  Appendix  I  to 
8  1926.58  to  read  as  follows: 

Note:  Pursuant  to  an  administrative  stay 
effective  )uly  21, 1986,  published  October  17, 
1986  (51  FR  37002),  extended  to  July  21. 1988 
(at  52  FR  15722,  Apr.  3a  1987)  and  to  )uly  21, 

1989  (at  53  FR .  July  20, 1988)  enforcement 

of  this  section  is  stayed  as  it  applies  to  non- 
asbestiform  tremolite.  anthophyllite  and 
actinolite.  During  the  period  and  to  the  extent 
of  this  stay,  the  1972  standard  governing 
occupational  exposure  to  asbestos 
(redesignated  as  29  CFR  1910.1101)  will 
remain  in  effect. 
|FR  Doc.  88-16251  Filed  7-19-88;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[Region  II  Docket  No.  85;  FRL-3414-1] 

Dealgnation  of  Areaa  for  Air  Quality 
PtanninQ— SectkNi  107  Attatounent 
Statue  Dealgnatlons  for  tlie  State  of 
New  Jeraey;  Correction 

AOCNCV:  Environmental  Protection 

Agency. 

ACnoic  Final  rule. 

aUMMARV:  EPA  is  correcting  errors  in 
the  New  Jersey  Section  107(d) 
attainment  status  designations  for 
carbon  monoxide  (CO)  which  appeared 
in  the  Federal  Register  on  March  3, 1978 
(43  FR  8962).  These  corrections  insert 
omitted  footnotes  indicating  that  EPA 
has  designated  an  entire  city  or  borough 
as  being  in  non-attainment  of  the  CO 
standard,  in  place  of  New  Jersey's  non- 
attainment  designation  of  only  the 
Central  Business  District  of  the  city  or 
borough.  In  addition.  EPA  is  correcting 
the  omission  of  two  New  Jersey  Air 


Quality  Control  Regions  from  the  table 

of  107(d)  attainment  status  designations 

in  the  Code  of  Federal  Regulations  (40 

CFR  81.331). 

EFFECnvc  date:  March  3. 197& 

FOR  njRTHER  INF0IIMAT10N  CONTACT 

William  S.  Baker.  Chief.  Air  Programs 
Branch.  Environmental  Protection 
Agency.  Room  1005. 26  Federal  Plaza. 
New  Yoi4c  New  York  10278.  (212)  264- 
2517. 

SUPPLEMKNTARY  INFORMATION:  Section 
107(d)  of  the  Clean  Air  Act  as  amended 
in  August  1977,  directed  each  state  to 
submit  to  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
a  list  of  the  national  cunbient  air  quality 
standards  attainment  status 
designations  for  all  areas  within  the 
state.  EPA  received  such  designations 
from  the  State  of  New  Jersey  on 
December  5, 1977,  and  promulgated 
them,  with  the  necessary  modiHcations, 
on  March  3, 1978  (43  FR  8962). 

In  the  lists  that  were  promulgated  at 
40  CFR  Parts  81,  footnotes  were  used  to 
indicate  that  an  EPA  designation 
replaced  a  state  recommendation. 
However,  in  the  March  3, 1978,  notice 
several  EPA  designations  which 
replaced  the  New  Jersey  State 
recommendations  for  107(d)  attainment 
status  designations  for  carbon  monoxide 
(CO)  were  not  so  footnoted.  Today's 
notice  corrects  these  omissions  by 
adding  the  appropriate  footnotes  to  the 
designations  at  40  CFR  81.331. 

Consistent  with  EPA  guidance  based 
on  the  scope  of  the  CO  problem,  as  a 
minimum,  EPA  designated  entire  cities 
or  boroughs  as  non-attainment  of  the 
CO  standard.  In  its  submittal  New 
Jersey  designated  only  the  Central 
Business  District  of  each  city  or  borough 
as  non-attainment. 

In  addition,  at  the  request  of  the  State, 
on  August  la  1983  (48  FR  37404)  EPA 
approved  a  revision  to  the  CO 
designation  for  the  City  of  Asbury  Park 
in  Monmouth  County  from  "does  not 
meet  primary  standards"  to  "better  than 
national  standards."  However,  when  the 
107(d)  attainment  status  designation 
table  which  contained  this  revision  was 
published  at  40  CFR  Part  61  on  July  1, 
1984,  two  of  New  Jersey's  four  Air 
Quality  Control  Regions  (AQCR's),  the 
New  Jersey  Intrastate  AQCR  and  the 
Pennsylvania  Upper  Delaware  Valley 
Interstate  AQCR,  were  missing  from  the 
table.  The  107(d]  attainment  status 
designation  table  published  in  today's 
notice  includes  all  four  of  New  Jersey's 
AQCRs  and,  as  such,  corrects  the 
omission  of  the  New  Jersey  Intrastate 
AQCR  and  the  Permsylvania  Upper 
Delaware  Valley  AQCR  from  40  CFR 
81.331. 


List  of  Subjecto  in  40  CFR  Part  81 

Air  pollution  control. 
July  6, 1988. 
Christopher  \.  Daggett, 

Regional  Administrator.  Environmental 
Protection  Agency,  Region  11. 

For  the  reasons  set  out  in  the 
preamble.  Title  40,  Chapter  I.  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7842. 

2.  Section  81.331  is  amended  by 
revising  the  table  entitled.  "New  Jersey- 
CO"  to  read  as  follows: 

§81.331    New  Jersey. 

New  Jersey— CO 


Designated  area 


New  Jefsey-New 
York-Connecticut 
Interstate  ACXX: 
The  City  of 

Paterson. 
The  City  of 

Hackensactc. 
The  City  of  Jersey 

City. 
The  City  of 

NewartL 
The  City  of 

Elsatjeth. 
TtwOtyof 

Morristonvn. 
The  City  of  Perth 

Amtxjy. 
The  Borough  of 

Somerville. 
The  Borough  of 

ReehoW. 
Remaifxlerof 

AQCR. 
Metropolitan 
Philadelphia 
Interstate  AQCR: 
The  City  of 

Trentoa 
The  City  of 

Buriir>gton. 
The  City  of 

Camden. 
The  Borough  of 

Penns  Grove 

(those  portions 

within  100 

yards  of  the 

intersections  of 

U.S.  Route  130 

and  County 

Roads  675  and 

607). 
Remainder  of 

AOCR. 
t4ew  Jersey  Intrastate 
AQCR: 
The  City  of 

Atlantic  Qty. 


Does  not 

meet 

primary 

standards 


•X.. 
>X.. 
'X.. 
'X.. 
'X.. 
'X.. 
'X.. 
'X„ 
'X.. 


Cannot  tw 

classified  or 

t>etter  Itian 

ftabonal 

standards 


New  Jersey— CO— Continued 


Oesignaied  area 

Does  not 

meet 

pomary 

standards 

Cannoltw 

dasMfiedor 

bederlhan 

nlional 

sianaarai 

Toms  RWer 

•)' 

(portion  of 
Dover 
Township). 
Remttrtderof 

X 

AQCR. 
Norltiesst 
Rsnnsytvania 
Upper  DetaMwe 
Valley  Intarstale 
AQCR. 



X 

>  EPA  designation  replaces  Stale  designation. 
•         •         •         •         • 
[FR  Doc  88-16191  Filed  7-l»-88;  8:45  amj 
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40  CFR  Part  180 

[PP  7F3517/R972;  FRL-3417-11 

Pesticide  Tolerance  for  Fenartanol 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  residues  of  the  fungicide 
fenarimol  in  or  on  pears.  This  regulation, 
to  establish  a  maximimi  permissible 
level  of  residues  of  fenarimol  in  or  on 
the  commodity,  was  requested  in  a 
petition  submitted  by  Elanco  Products 
Co. 

EFFECTIVE  DATE:  Effective  on  July  7, 
198a 

ADDRESS:  Written  objections,  identified 
by  the  docimient  control  ntmiber  [PP 
7F3517/R972]  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  M-3708,  401  M 
St.,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
Lois  A.  Rossi,  Product  Manager  (PM)  21, 
Registration  Division  (TS-767C), 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Hi^way,  Ariington,  VA  22202,  (703)- 
557-1900. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  May  25, 1988  (53  FR  18897), 
which  announced  that  Elanco  Products 
Co.,  740  South  Alabama  SL, 
Indianapolis.  IN  46285,  submitted 
pesticide  petition  (PP)  7F3517  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  propose 
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the  establishment  of  a  tolerance  for  the 
fungicide  fenarimol  (alpha-(2- 
chlorophenyl)-alpha-(4-chlorophenyl)-5- 
pyhmidinemethanol]  in  or  on  the  raw 
agricultural  commodity  pears  at  0.1  part 
per  million  (ppm). 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  support  of  this 
petition  and  other  relevant  material 
have  been  evaluated.  The  pesticide  is 
considered  useful  for  the  purpose  for 
which  the  tolerance  is  sought.  The 
toxicological  data  considered  in  support 
of  the  tolerance  include: 

1.  A  1-year  dog  feeding  study  using 
doses  of  0. 1.25, 12.5.  and  125 
milligrams/kilograms  (mg/kg)  body 
weight  (bwt)/day.  The  no-observed- 
effect  level  (NOEL)  is  12.5  mg/kg  bwt/ 
day.  The  125  mg/kg  bwt/day  dose  level 
caused  increased  serum  alkaline 
phosphatase,  increased  liver  weights, 
increase  in  p-nitroanisole  o-demethylase 
activity,  and  mild  hepatic  bile  stasis. 

2.  An  initial  2-year  chronic 
feeding/oncogenicity  study  in  rats 
using  dietary  concentrations  of  0, 50, 130, 
and  350  ppm  (nominal  doses  of  0,  2.5, 6.5, 
and  17.5  mg/kg  bwt/day).  The 
compound  did  not  demonstrate  any 
oncogenic  effects  under  the  conditions  of 
the  study.  Because  of  the  appearance  of 
a  low  incidence  of  fatty  change  of  the 
liver  (nonneoplastic  pathological 
lesions)  in  the  low-dose  groups  in  this 
study,  it  was  unclear  if  a  NOEL  for  fatty 
change  of  the  liver  was  established  in 
this  study. 

3.  Additional  2-year  chronic  feeding/ 
oncogenicity  studies  in  rats  using 
dietary  concentrations  of  0, 12.5,  25,  and 
50  ppm  (nominal  doses  of  0,  0.63, 1.25, 
and  2.5  mg/kg  bwt/day).  The  purpose  of 
these  additional  studies  was  to  assist  in 
determining  a  NOEL  for  fatty  liver 
changes.  The  first  of  these  two  studies 
was  compromised,  however,  by  an 
outbreak  of  chronic  respiratory  disease 
which  reduced  survival  in  all 
experimental  groups,  including  control. 
The  study  was  then  repeated  with  the 
same  dose  levels.  In  the  second  study, 
no  fatty  liver  changes  or  oncogenic 
effects  were  observed  at  the  doses 
tested  under  the  conditions  of  the  study. 
Using  data  from  all  three  2-year  studies, 
a  NOEL  for  fatty  liver  change  of  6.5  mg/ 
kg  bwt/day  was  established. 

4.  A  2-year  oncogenicity  study  in  mice 
using  dietary  concentrations  of  0,  50, 
170,  and  600  ppm  (equivalent  to  doses  of 
0,  7,  24.3,  and  85.7  mg/kg  bwt/day)  that 
was  negative  for  oncogenic  effects  at  all 
doses  tested  under  the  conditions  of  the 
study.  At  600  ppm,  an  increase  in  fatty 
change  of  the  liver  was  demonstrated. 


The  NOEL  for  this  effect  was  170  ppm 
(24.3  mg/k  bwt/day). 

5.  A  rabbit  teratology  study  that  was 
negative  for  teratogenic  effects  at  all 
doses  tested  (0,  5. 10,  and  35  mg/kg). 

6.  A  rat  teratology  study  that 
demonstrated  hydronephrosis  at  35  mg/ 
kg  (doses  tested  were  0,  5, 13,  and  35 
mg/kg).  A  second  study  in  rats  (with  a 
postpartum  evaluation)  again 
demonstrated  hydronephrosis  at  35  mg/ 
kg,  but  also  indicated  that  the  dose  level 
of  35  mg/kg  was  associated  with  a 
maternal  toxic  effect  (decreased  body 
weight  gain  during  treatment).  The 
Agency  considers  the  NOEL  for 
hydronephrosis  and  for  maternal 
toxicity  to  be  13  mg/kg. 

7.  A  multigeneration  reproduction 
study  in  rats  that  demonstrated 
decreased  fertility  in  males  and  delayed 
parturition  and  dystocia  in  females  at  5 
mg/kg  bwt/day.  The  NOEL  for 
reproductive  effects  in  this  study  was 
2.5  mg/kg  bwt/day. 

8.  Multigeneration  reproduction 
studies  in  guinea  pigs  and  mice  that 
were  negative  for  reproductive  effects  at 
doses  up  to  35  mg/kg  bwt/day  (highest 
dose  tested)  and  20  mg/kg  bwt/day, 
respectively. 

9.  An  aromatase  inhibition  study  in 
rats  that  showed  fenarimol  to  be  a 
moderately  weak  inhibitor  of  aromatase 
activity. 

The  adverse  reproductive  effects 
observed  in  the  rat  multigeneration 
reproduction  study  are  considered  to  be 
a  species-specific  effect  caused  by 
aromatase  inhibition.  This  enzyme 
promotes  normal  sexual  behavior  in  rats 
and  mice,  but  not  in  guinea  pigs, 
primates,  or  man.  A  NOEL  of  35  mg/kg 
bwt/day  for  reproductive  effects 
relevant  to  humans  was  established  in 
the  multigeneration  reproduction  study 
in  guinea  pigs. 

10.  A  mouse  lymphoma  forward 
mutation  assay:  a  DNA  repair  synthesis 
study  in  rat  liver  culture  systems;  gene 
mutation  assays  in  Salmonella 
typhimurium  (Ames  test)  and  in 
Escherichia  coli:  a  dominant  lethal 
assay  in  Wistar  rats:  an  assay  for 
transformation  activity  in  the  C3H/10T 
1/2  embryonic  mouse  Hbroblast;  and  an 
in  vivo  assay  for  chromosome 
aberration  in  the  Chinese  hamster. 
Fenarimol  did  not  demonstrate 
mutagenic  activity  in  any  of  these 
studies. 

In  a  previous  Federal  Register  Notice 
(51  FR  7567,  March  5, 1986),  the  Agency 
indicated  fenarimol  to  be  oncogenic. 
Since  that  time,  the  compound  has  been 
reevaluated.  A  discussion  of  the  findings 
leading  to  the  conclusion  in  the 
reevaluation  follows: 

The  Agency's  initial  conclusion  that 
fenarimol  was  oncogenic  was  based  on 


a  flnding  in  the  2-year  rat  study  of  a 
statistically  signiffcant  increase  in 
hepatic  lesions  (adenomas  and 
hyperplastic  nodules)  at  the  highest 
dose  tested  (nominal  dose  of  17.5  mg/kg 
bwt/day),  when  data  for  male  and 
female  rats  were  combined.  Presently,  in 
the  analyses  of  oncogenic  activity  by  the 
Agency,  it  is  considered  more 
appropriate  to  separate  data  for  males 
and  females  and  to  also  separate 
hyperplastic  nodules  from  tumors 
(adenomas  and  carcinomas).  When  a 
reevaluation  of  the  hepatic  lesions  for 
males  and  females  was  performed 
separately  with  the  elimination  of 
hyperplastic  nodules,  the  data  did  not 
demonstrate  a  statistically  significant 
increase  incidence  in  adenomas  and/or 
carcinomas  in  either  sex.  Moreover,  the 
mouse  oncogenicity  study  did  not 
demonstrate  oncogenic  potential  at  dose 
levels  up  to  and  including  a  nominal 
dose  of  85.7  mg/kg  bwt/day  (the  highest 
dose  level  tested). 

The  mutagenic  potential  of  fenarimol 
has  been  evaluated  in  several  assay 
systems  (see  item  10  above).  Fenarimol 
did  not  demonstrate  a  mutagenic  effect 
in  any  of  these  studies.  Furthermore, 
fenarimol  did  not  induce  altered  foci  or 
neoplastic  nodules  in  an  initiation  and 
promotion  study  in  rat  liver  tissue. 

Based  on  the  above  Hndings,  the 
Agency  concludes  that  fenarimol  was 
not  oncogenic  in  long-term  studies  in 
rats  and  mice  under  test  conditions  in 
which  the  highest  dose  tested  for  both 
species  approached  a  maximum 
tolerated  dose  as  evidenced  by 
increased  fatty  change  in  the  liver. 

The  acceptable  daily  intake  (ADI) 
based  on  the  2-year  rat  chronic  feeding 
study  (NOEL  of  6.5  mg/kg  bwt/day),  and 
using  a  hundredfold  safety  factor,  is 
calculated  to  be  0.065  mg/kg  bwt/day. 
The  maximum  permitted  intake  for  a  60- 
kg  person  is  calculated  to  be  3.9  mg/day. 
llie  theoretical  maximum  residue 
contribution  from  the  established  and 
proposed  tolerances  is  0.0001  mg/day 
and  utilizes  0.187  percent  of  the  ADI. 
Previous  tolerances  have  been 
established  for  fenarimol  in  pecans, 
apples,  apple  pomace,  milk  and 
byproducts  of  cattle,  goats,  hogs,  horses, 
and  sheep;  fat  and  liver  of  cattle,  goats, 
hogs,  horses  and  sheep. 

The  nature  of  the  residue  is 
adequately  understood,  and  an 
adequate  analytical  method  is  available 
for  enforcement  purposes.  Because  of 
the  long  lead  time  from  establishing  this 
tolerance  to  publication  of  the 
enforcement  methodology  in  the 
Pesticide  Analytical  Manual,  Vol.  II,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
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interested  in  pesticide  enforcement 
when  requested  from: 
William  Crosse,  Chief,  Information 
Service  Branch,  Program  Management 
and  Support  Division  (TS-757C),  401 
M  Street  SW.,  Washington,  DC  20460 
Office  location  and  telephone  niunber: 
Room  223,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(7G3)-557-2613. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerance  is 
sought.  Based  on  the  information  and 
date  considered,  the  Agency  concludes 
that  the  establishment  of  the  tolerance 
will  protect  the  public  health.  Therefore, 
the  tolerances  are  established  as  set 
forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  wiitten  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 


for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought 

Pursuant  to  the  requirement  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certiff  cation 
statement  to  this  effect  was  published  in 
the  Federal  Register  on  May  4, 1981  (46 
FR  24950). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 


Dated:  July  7. 1988. 
Susan  H.  Wayiand. 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-(AMENI>ED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a. 

2.  Section  180.421  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  pears,  to 
read  as  follows: 

S  18a421    Fenarimol:  toterancM  for 
residues. 
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Proposed  Rules 


Fedaral  R«siatar 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tfie 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttwse  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  njle 
making  prior  to  ttta  adoption  of  the  final 
rules. 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Dodiet  No.  M-ANI»-14] 

Propoaad  Eatabiiahmant  of  a  VOR 
Fadaral  Airway  and  Altaratlon  of  a 
VOR  Fadaral  Airway 

AMNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-134 
and  establish  Federal  Airway  V-591 
located  in  the  vicinity  of  Red  Table,  CO, 
very  high  frequency  omni-directional 
radio  range  (VOR).  V-134  and  V-591 
would  have  the  Carbondale 
nondirectional  radio  beacon  (NDB),  CO, 
added  to  their  descriptions.  This  action 
would  improve  the  departiu«/arrival 
flow  in  the  Aspen,  CO,  area. 

DATES:  Comments  must  be  received  on 
or  before  September  6. 1988. 

AODllKSSCS:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Northwest  Mountain  Region.  Attention: 
Manager.  Air  Traffic  Division.  Docket 
No.  88-ANM-14.  Federal  Aviation 
Administration,  17900  Pacific  Highway 
South.  C-«8966,  Seattle,  WA  98168. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916, 800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOM  FURTHCIt  INFOHMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO>- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 


Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9250. 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  partictilarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  speciflcally  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ANM-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue  SW.,  Washington.  DC  20591.  or 
by  calling  (202)  287-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 


ThePmiKMal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  V-134  between 
Grand  Junction,  CO,  and  Red  Table,  CO. 
by  adding  the  Carbondale.  CO,  NDB  (lat 
39'24'42'N..  long  107'09'23'W.)  to  the 
route  description.  New  VOR  Federal 
Airway  V-591  will  be  added  between 
Grand  Junction  and  Snow,  CO,  via  the 
Carbondale  NDB.  Air  Traffic  in  Aspen, 
CO,  has  been  increasing  and  this  action 
would  improve  the  traffic  flow  in  that 
area.  Section  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.eD  dated 
January  4, 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  VOR  Federal 
Airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  13S4(a).  1510; 
E.0. 10854: 49  U.S.C  108(g)  (Revised  Pub.  I. 
97-449.  January  12, 1983):  14  CFR  11.88. 
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§17.123    lAmended] 

1.  Section  71.123  is  amended  as 
follows: 

V-134    (Amended) 

By  removing  the  words  "Grand  (unction, 
CO:  33  miles  12  AGU  21  miles  127  MSU  16 
miles  120  MSL  34  miles  12  ACL.  Red  Table. 
CO,"  and  substituting  the  words  "Grand 
Junction,  CO;  Carbondale.  CO,  NDB;  Red 
Table.  CO" 

V-591    (New] 

From  Grand  Junction,  CO;  Carbondale,  CO, 
NDB;  to  Snow.  CO. 

Issued  in  Washington,  DC.,  on  July  14, 1988. 

Temple  H.  Johnson. 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  information  Division. 

(FR  Doc.  88-16242  Filed  7-19-88:  8:45  am] 
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Office  of  tfie  Secretary 

14  CFR  Part  221 

[Docket  45705:  Notice  M-ll  ] 
RIN  2105-AB3« 

Posting  of  Tariffs;  Contract  of  Carriage 

AOENCV:  Ornce  of  the  Secretary. 
Department  of  Transportation. 
action:  Notice  of  Proposed  rulemaking. 

summary:  The  Department  of 
Transportation  (the  "Department"  or 
"D.O.T.")  is  proposing  to  allow  carriers 
an  alternative  to  the  current  requirement 
that  they  post  their  entire  tariffs  for 
passenger  and  cargo  foreign  air 
transportation  in  hard  copy  at  each 
ticket  sales  location.  Carriers  would  be 
ble  to  provide  more  useful  information 
to  consumers  using  summaries, 
computer  terminals,  and  printed  copies 
of  tariff  information.  This  proposal 
would  allow  airlines  to  make  tariff 
information  available  in  an  electronic 
medium  rather  than  in  paper  medium. 
DATE:  Comments  must  be  received  no 
later  than  September  19. 1988. 

ADDRESS:  Five  (5)  copies  of  any 
comments  should  be  sent  to  the 
Documentary  Services  Division,  C-55. 
U.S.  Department  of  Transportation,  400 
7th  Street  SW..  Washington,  DC  20590. 
Comments  should  refer  to  Docket  45705. 
Persons  wishing  acknowledgment  of 
their  comments  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Clerk  will 
time  and  date-stamp  the  card  and  return 
it  to  the  commenter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  G.  Moore,  Chief.  Tariffs 
Division,  P-44,  Department  of 
Transportation,  400  7th  Street  SW.. 
Washington.  DC  20590.  Telephone:  (202) 
366-2414. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  is  concerned  that 
consumers  have  available  to  them  all 
terms  and  conditions  with  respect  to 
any  transportation  being  purchased  or 
considered.  An  airline  ticket  or  air 
waybill  embodies  the  contract  of 
carriage  between  the  carrier  and  the 
consumer  but,  as  the  Civil  Aeronautics 
Board  (C.A.B.)  noted  on  an  earlier 
occasion,  "[unjlike  the  situation  in  many 
other  industries,  customers  of  airlines 
are  governed  by  contract  terms  of  which 
they  do  not  have  a  copy."  •  To  this  end, 
going  back  almost  to  the  beginning  of 
federal  airline  regulation,  the  airlines 
have  been  required  to  make  available  to 
the  public,  upon  request,  all  terms  of  any 
contract  for  air  transportation,  foreign  or 
domestic. 

For  many  years,  the  only  method  for 
making  the  information  available 
consisted  of  posting  the  tariff  at  airline 
sales  locations.  Since  all  fares,  rates, 
other  charges,  and  rules  applying  to  air 
transportation,  in  short,  all  contract 
terms,  had  to  be  filed  formally  in  tarifl's 
with  the  C.A.B.,  or  D.O.T..  the  most 
straightforward  fashion  of  ensuring  that 
all  applicable  contract  terms  were  made 
available  to  the  public  was  to  require 
the  airiines  to  make  copies  of  the  tariffs 
available  for  inspection  at  all  airline 
sales  locations. 

This  was  precisely  what  the 
regulations  required  for  the  period  up  to 
the  early  1980's.  Then,  effective  January 
1, 1983,  the  Airline  Deregulation  Act  of 
1978  (ADA)  eliminated  domestic  tariffs 
and  the  related  requirement  that  those 
tariffs  be  posted.  With  the  eUmination  of 
tariffs  as  a  legal  component  of  the 
contract  of  carriage,  the  C.A.B. 
recognized  that  a  workable  means  had 
to  be  found  to  ensure  that  the  public 
was  adeqautely  informed  of  applicables 
contract  terms  through  the  ticketing 
process. 

The  C.A.B.  adopted  a  new  regulatory 
approach  regarding  domestic  air 
transportation,  embodied  in  14  CFR  Part 
253  (47  FR  52128,  November  19, 1982).* 
In  general.  Part  253  provides  that  a 
domestic  airline  ticket  may  incorporate 
contract  terms  by  reference,  i.e.,  without 
stating  their  full  text,  provided  that  the 
ticket  so  notifies  the  passenger.  It 
further  requires  the  carrier  to  make 


■  Order  83^9-116.  September  28. 1983.  CAB 
Doclcet  41357,  denying  tlie  Petition  of  Certain 
Members  of  t)ie  Air  Transport  Association  of 
America  to  repeal  tlie  notice  concerning  public 
inspection  of  tariffs  (14  CFR  221.173). 

*  Since  the  ADA  did  not  relieve  airlines  of  the 
duty  to  nie  international  tariffs,  there  was  no 
inpelus  to  alter  the  regulatory  requirements  on  the 
posting  of  international  tariffs. 


available  for  inspection  at  its  airport 
and  other  ticket  offices  the  full  text  of  all 
incorporated  terms  and  conditions  (fare 
and  non-fare).  However,  the  medium  by 
which  the  carrier  must  make  this 
information  available  is  left  to  the 
carrier's  discretion.  Carriers  must  also 
provide  a  copy  of  any  term  or  condition, 
free  of  charge,  by  mail  or  other  delivery 
service,  to  any  person  requesting  it. 

Part  253  has  worked  well.  Not  only 
has  it  accomplished  the  transition  from 
a  tariff  to  a  non-tariff  environment,  but 
perhaps  even  more  important,  it  has 
enabled  the  industry  to  mesh  its 
consumer  information  obligations  with 
the  efficiencies  of  an  electronic  age. 
Specifically,  it  has  permitted  the  airlines 
to  satisfy  the  disclosure  requirements 
quickly  and  economically  by  largely 
eliminating  the  costly  and  onerous 
medium  of  paper.  Under  Part  253,  the 
airlines  furnish  information  on  fares  and 
on  rules  subject  to  frequent  change 
through  the  use  of  electronic 
transmissions  to  display  terminals  at 
their  sales  locations.  This  process  also 
allows  airlines  to  provide  consumers 
with  printed  copies  of  this  information 
upon  request.  Only  those  rules  subject 
to  infrequent  changes  are  maintained  in 
printed  form. 

This  gain  in  e^iciency  has  been 
achieved  at  no  apparent  loss  in 
availability  of  information  to  the  public 
During  the  five  years  that  Part  253  has 
been  in  effect,  we  have  received  an 
average  of  just  four  complaints  a  year 
concerning  information  on  domestic 
contracts  of  carriage.  Given  the  total 
number  of  enplaned  passengers  in 
domestic  air  transportation  for  this 
period,  this  translates  to  only  one 
complaint  to  us  per  88.5  million 
enplaned  passengers." 

On  August  19, 1985,  the  Department 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  (50  FR  33452, 
Docket  43343)  indicating  that  it  was 
considering  the  amendment  of  Part  221 
to  allow  carriers  to  file  tariffs 
electronically.  As  part  of  that  notice,  we 
set  forth  the  possibility  that,  in  an 
automated  environment,  carriers  could 
fulfill  the  posting  requirement  by  making 
tariffs  available  in  an  electronic, 
computerized  format 

The  responses  the  Department 
received  on  the  posting  issue  ranged 
from  no  comment  at  all  to  the  belief  that 
the  tariff  posting  requirement  "has 
become  obsolete  and  unnecessary  even 
under  our  present  system."  *  The 


'  Source:  Domestic  Monthly  Air  Carrier  Traffic 
Statistics  and  consumer  complaint  records  of  the 
Civil  Aeronautics  Board  and  the  Department  of 
Transportation. 

*  Comments  of  Airline  Tariff  Publishing 
Company. 
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majority  of  comments  were  Crom 
individual  carriers  or  airline 
organizations  and  indicated  that  there  is 
a  need  for  relief  from  this  requirement 
independent  of  our  decision  on  the 
electronic  tariff  issue.  In  general,  the 
comments  suggested  that  it  is  no  longer 
necessary  to  require  the  actual  posting 
of  tariffs  at  carrier  offices,  since  the 
necessary  information  can  be  provided 
to  consumers  by  other  means.  These 
methods  include,  for  example,  terminals 
at  sales  locations,  memorandum  tariffs, 
and  summaries  of  contract  terms.  *  They 
further  suggested  that  passengers  or 
shippers  could  receive  an  actual  copy  of 
the  tariff  by  contracting  the  carriers' 
main  office. 

At  the  request  of  a  number  of  the 
0  3mmenters,  we  formed  an  Advisory 
Committee  to  assist  us  in  the 
development  of  our  proposed  electronic 
tariff  system.*  On  June  30. 1987,  the 
Advisory  Committee  formally 
recommended  that  the  Department 
allow  carriers  the  option  of  either  (1) 
continue  posting  tariffs  in  the  manner 
now  prescribed  by  our  regulations 
(Subpart  N  of  Part  221  (14  CFR 
i  221.171)).  or  (2)  provide  passengers 
and  shippers  notice  of  any  term  or 
condition  in  the  contract  of  carriage 
involving  foreign  air  transportation  in  a 
manner  consistent  with  Part  253  of  the 
Department's  Economic  Regulations  (14 
CFR  Part  253). 

Although  Part  253  is  not  directly 
applicable  to  international  air 
transportation — because,  for 
international  air  transportation,  tariffs 
are  still  required — we  believe  the 
Committee's  recommendation  has 
considerable  merit.  We  propose  to 
provide  airlines  with  an  alternative  to 
the  current  posting  requirement  by 
affording  them  the  opportunity  to 
provide  notice  of  and  access  to  tariff 
information  on  passenger  and  cargo 
foreign  air  transportation  in  a  manner 
similar  to  that  now  applicable  to 
incorporated  contract  terms  for 
domestic  air  transportation.  Oiu* 
proposal  recognizes  current  industry 
business  practices,  as  well  as  the  need 
to  revise  governmental  requirements 
that  impose  unnecessary  costs  on 
airlines  and,  ultimately  the  constmier. 

Most  airiines  and  tariff  filing  agents 
have  computerized  their  international 


*  A  memorandum  larifT  ia  an  unofficial 
compilation  of  carrier  fares,  rates  and  rules, 
generally  published  in  a  bound  volume  and 
produced  by  an  airline  or  a  tariff  publishing 
company. 

*  The  oommlttM  U  made  up  of  rapwaeiHaHws  of 
a  variety  of  intareata.  inchidliig  U.S.  air  carriers, 
foreign  air  carriers,  tariff  publishing  agents,  airlina 
associations,  the  information  industry  and 
consumer  grou|is. 


tariff  information.  They  conduct  their 
tariff  business  quickly  and  efficiently 
entirely  without  the  medium  of  paper. 
Yet,  those  airlines  and  their  tariff  filing 
agents  must  convert  this  computerized 
tariff  data  back  into  printed  form  solely 
to  comply  with  our  filing  and  posting 
requirements.  We  estimate  that  if 
airlines  offering  international  services 
were  using  procedures  similar  to  Part 
253  for  disseminating  their  international 
fare  and  rate  information  to  consumers, 
it  would  reduce  their  paper  retention 
requirements  at  each  sales  location  by 
almost  90%.  See  Regulatory  Evaluation, 
in  Docket  45705.  See  also  Department  of 
Transportation,  Transportation  Systems 
Center,  Preliminary  Electronic  Tariff 
ADP  Requirements  Study,  March  1987, 
at  2-28  in  Docket  43343. 

The  need  to  provide  carriers  with  a 
reasonable  alternative  to  the  current 
international  posting  rules  is  reinforced 
by  changes  that  have  occurred  in  the 
international  marketplace  since  these 
rules  were  first  promulgated.  For 
instance,  the  international  air 
transportation  marketplace  has  become 
increasingly  competitive.  Today,  there 
are  far  more  carriers,  offering  a  plethora 
of  fares  accompanied  by  a  variety  of 
different  rules  provisions,  from  which  a 
passenger  or  shipper  can  choose.  These 
fares,  rates,  and  rules  are  subject  to 
frequent  changes.  Under  current  rules, 
all  such  changes  must  be  filed  in  the 
tariff  and  posted.  This  presents  genuine 
and  substantial  logistical  and  financial 
problems  to  the  carriers.  They  must 
move  considerable  amoimts  of  paper 
around  the  world  on  a  daily  basis  and  at 
great  cost.  For  example,  over  95  percent 
of  the  international  air  tariffs  are  now 
filed  on  as  littie  as  one  day's  notice. 
Under  our  current  Regulations,  i.e. 
S  221.171(c],  carriers  are  required  to  post 
such  tariffs  on  like  notice  at  all  of  their 
sales  locations  both  within  and  without 
the  United  States.  Considering  the 
growth  in  competitive  tariff  filings,  the 
compliance  burden  of  this  regulation  on 
the  carriers  has  become  severe.  In  the 
vast  majority  of  cases,  it  is  likely  that 
these  costs  are  passed  on  to  consumers 
in  the  form  of  higher  fares  and  rates. 

Based  on  the  responses  to  our 
ANPRM  and  the  views  of  the  Electronic 
Tariff  System  Advisory  Committee,  we 
have  serious  reasons  to  question 
whether  the  present  posting  rule  is 
performing  its  intended  consumer 
information  function.  Tariffs,  by  thefr 
very  nature,  have  always  been  complex, 
technical  documents.  Moreover,  the 
number  of  fares,  rates,  and  rules  on  file 
in  tariffs  has  increased  dramatically  in 
the  past  few  years,  adding  to  the 
complexity.  In  some  instances,  fares 


and/or  rates  are  contained  in  one  tariff, 
while  the  rules  associated  with  such 
fares  and/or  rates  are  in  a  separate 
tariff.  Also,  finding  the  applicable  fare, 
rate,  or  rule  is  sometimes  only  an 
intermediate  step:  the  consumer  must 
sift  through  a  myriad  of  conditions  to 
find  those  that  apply  to  the 
fransportation  at  issue.  In  addition,  we 
doubt  that  most  consumers  today, 
especially  vacation  passengers,  use 
tariffs  as  a  price-shopping  mechanism. 
Rather,  they  will  either  call  the  carrier 
or  retail  travel  agent  for  this 
information.  In  fact,  this  was  the 
observation  of  the  Advisory  Committee 
in  making  their  recommendation  to  the 
Department  on  June  30, 1987. 

The  Advisory  Committee,  in  making 
its  recommendation  to  amend  the 
posting  rule,  stated  that: 

(a)  The  current  international  air 
transportation  marlcetplace,  and  the  resultiitg 
large  volume  of  tariff  changes,  have 
combined  to  malie  it  difTicult  for  carriers  to 
Iceep  their  tariffs  current:  (b)  The  number  of 
requests  from  passengers  or  shippers  for 
access  to  the  tariffs  at  carrier  sales  locations 
are  very  infrequent:  (c)  Tariffs  are  not  really 
conducive  to  easy  use  by  the  average 
consumer  and  (d)  The  current  posting 
requirement  does  not  truly  benefit  the 
maiority  of  consumers  since,  for  passenger 
travel  at  least  most  ticiieting  is  accomplished 
through  retail  travel  agents,  not  carrier 
offices. 

Regarding  that  last  point,  we  note  that 
retail  travel  agents  have  never  been 
required  by  statute  or  regulation  to  post 
airline  tariffs.  We  are  not  proposing  to 
change  that  here.  However,  in  light  of 
the  increased  role  that  agents  play  in  the 
sale  of  air  transportation,  we  feel  that 
they  should  be  required  to  provide 
consumers  of  international  travel  with 
information  akin  to  that  they  provide  for 
buyers  of  domestic  travel.  "Thus,  we 
propose  that  travel  agents  must  make 
explanations  of  certain  "key  terms" 
available  to  passengers  in  the  same 
manner  as  they  are  required  to  do  for 
domestic  air  transportation  imder  Part 
253.  The  "key  terms"  are  those  terms  set 
forth  in  §221.177(b)(2)(i)  through  (v)  and 
(d),  of  our  proposied  rule.  Under  the 
latter  section,  a  clear  and  conspicuous 
notice  of  "the  salient  features"  of  any 
terms  restricting  refunds,  imposing 
monetary  penalties  on  passengers,  or 
permitting  the  carrier  to  raise  the  price, 
must  also  be  provided  on  or  with  the 
ticket. 

This  proposal  should  not  represent 
any  appropriate  increase  in  the  cost  of 
doing  business  to  the  travel  agents, 
since  it  is  our  understanding  that  this 
information  is  already  being  made 
available.  If  such  is  not  in  fact  the  case. 
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we  would  welcome  comments  on  this 
aspect  of  the  proposed  rule. 

Part  253  allows  carriers  flexibility  in 
the  manner  in  which  explanation  of  the 
"key  trains"  are  to  be  made  available  to 
consumers.  This  requirement  may  be 
met  in  any  manner  that  the  carriers  and 
their  agents  and  ticket  ouUets  consider 
practical  and  reasonable.  It  may  consist 
of  keeping  ready  for  passenger 
inspection  at  ticketing  locations  a 
concise  simimary  of  the  terms  in 
question.  (They  could,  for  example,  be 
included  in  the  Official  Airline  Guide.) 
Or,  it  may  consist  of  a  telephone 
number,  where  informed  persoimel  will 
give  immediate  answers  to  agents' 
questions,  for  the  agents  to  then  relay  to 
consumers.  It  might  even  be  displayed 
upon  queries  through  agents'  computer 
terminals.  If  the  ticket  is  mailed  to  the 
passenger,  it  should  include  a 
reasonable  and  quick  method  for  the 
passenger  to  obtain  the  information. 

Regarding  the  example  that  such 
terms  could  be  included  in  the  Official 
Airline  Guide,  we  note  that  the  Air 
Traffic  Conference  of  America  publishes 
a  booklet  describing  these  terms  on 
behalf  of  numerous  air  carriers.  We  are 
placing  a  copy  of  this  booklet  in  Docket 
43343  for  inspection. 

We  emphasize  that  under  our 
proposed  rule,  carriers  (but  not  travel 
agents)  are  also  obligated  to  maintain 
for  public  inspection  at  each  airport  or 
other  ticket  office  the  full  text  of  all 
terms  and  conditions  ineerporated  by 
law  into  the  contract  of  carriage.  As  a 
practical  matter,  this  will  probably  be 
accomplished  most  efficiently  by 
keeping  on  display  a  printed  copy  of 
those  terms  and  conditions  whicb 
change  infrequently,  rrfrwnrrd  for  easy 
access.  Terms  and  conditions  which  do 
change  frequently  may  be  displayed 
electronically  and  copies  made  upon 
request,  when  feasible. 

Because  of  our  commltmeit  to  die 
consumer's  right  to  be  informed  of  the 
terms  of  the  contract  of  carriage,  and 
pending  our  completion  of  the  proposed 
electronic  tariff  system,  we  have  been 
reluctant  to  tamper  with  the  posting 
requirements.  Now,  in  light  of  the  recent 
recommendation  of  the  Advisory 
Committee,  it  appears  to  us  that  it  is  an 
appropriate  time  to  take  steps  to  bring 
these  requirements  in  line  with  today's 
airline  envirorunent,  especially  since  we 
are  convinced  we  ccm  do  so  whHe 
protecting  the  public's  rights.  For  these 
reasons,  we  believe  that  it  is  in  the 
public  interest  to  move  forward  with 
this  proposed  alternative  to  the  current 
paper-based  posting  system. 

Our  proposed  ruTe  alternative  would 
not  relieve  the  international  carriers 
from  their  statutory  obligation  to  file 


and  to  observe  their  tariffs  filed  with  the 
Department.  This  proposal  merely 
responds  to  the  need  to  give  the  carriers 
greater  flexibility  in  the  marketplace  to 
disseminate  their  tariff  information  to 
the  public  in  a  more  meaningful  and 
timely  fashion. 

Proposed  Rule 

Our  proposed  rule  is,  for  the  most 
part,  similar  to  the  notice  scheme 
currently  in  effect  for  domestic  air 
transportation.  Specifically,  it  provides 
for  the  following: 

a.  Carriers  and  their  agents  are 
responsible  for  providing  timely  notice 
and  eiqilanation  of  important  terms  of 
each  contract  of  carriage  for  foreign  air 
transportation. 

b.  A  passenger,  shipper  or  consignee 
may  inspect  the  full  text  of  all 
incorporated  terms  and  conditions  (fares 
and  non-fare)  at  any  airport  or  other 
ticket  office  of  the  carrier.  The  medium, 
i.e.,  printed  or  electronic,  in  which  the 
incorporated  terms  and  conditions  are 
made  available  to  the  consumer  shall  be 
at  the  discretion  of  the  carrier. 

c.  Carriers  are  responsible  for 
providing  constmiers  with  a  free  copy  of 
the  complete  text  of  any/all  terms  and 
conditions  upon  request  at  any  airport 
or  other  ticket  office,  immediately, 
where  feasible,  or  otherwise  promptly 
by  mail  or  other  delivery  service.  They 
must  ensure  that  agents  and  other 
outlets  provide  consumers  with 
sufficient  information  to  order  such 
copies  directly  from  the  carrier. 

d.  Carriers  and  their  agents  must 
provide  explicit  notice  to  the  consumer, 
on  or  with  the  ticket  or  air  waybill,  of 
the  existence  and  possible  applicability 
of  the  key  terms  specified  in  §  221.177 
(b)(2)(i)  through  (v),  of  the  proposed  rule 
(set  out  below),  as  well  as  explicit 
notice  of  the  salient  featiu^s  of  any 
applicable  terms  specified  in 

§  221.177(d)  of  the  proposed  rule. 

e.  A  passenger  may  obtain  an 
explanation  of  any  of  the  types  of  rules 
listed  below  and  in  §  221.177(d)  from 
any  place  where  a  carrier's  tickets  are 
sold,  and  a  shipper  or  consignee  may 
obtain  an  explanation  of  any  of  the 
types  of  rules  listed  below  and  in 

§  221.177(d)  from  any  place  where  an  air 
waybill  is  issued: 

1.  Limits  on  the  carrier's  liabiUty  for 
personal  injiuy  or  death  of  passengers, 
and  for  loss,  damage,  or  delay  of  goods 
and  baggage,  including  fragile  or 
perishable  goods; 

2,  Claim  restrictions,  including  time 
periods  within  which  passengers  or 
shippers  must  file  a  claim  or  bring  action 
against  a  carrier  for  its  acts  or  omissions 
or  those  of  its  agents; 


3.  Ri^ts  of  the  carrier  to  change  the 
terms  of  the  contract.  (Rights  to  change 
the  price,  however,  are  governed  by 

§  221.177(d); 

4.  Rules  about  re-confirmation  of 
reservations,  check-in  times,  and  refusal 
to  carry;  and 

5.  Rights  of  the  carrier  and  limitations 
concerning  delay  or  failure  to  perform 
service,  including  schedule  changes, 
substitution  of  alternate  carrier  or 
aircraft,  and  rerouting. 

There  are  some  differences  between 
Part  253  and  the  rule  we  are  proposing. 
For  example,  we  would  not  differentiate 
between  sales  locations  within  and 
outside  of  the  United  States.  Our 
experience  under  Part  253  suggests  that 
once  having  summarized  the  identified 
categories  of  key  terms  and  conditions, 
carriers  will  not  incur  significant 
obstacles  to  their  dissemination  to  all  of 
their  ticket  offices  and  agency  locations, 
wherever  located. 

We  would  also  extend  this  notice 
option  to  cargo  air  transportation  as 
well  as  to  passenger  air  transportation. 
It  is  our  intention  to  provide  any 
benefits  that  will  accrue  to  cargo 
carriers  and  shippers  as  well.  In  1962. 
when  the  Board  was  considering  the 
adoption  of  Part  253.  airlines  were  no 
longer  required  to  file  or  post  tariffs  for 
domestic  cargo  air  transportation.  The 
Board,  on  its  own  motion,  had 
eliminated  the  requirements  for  those 
tariffs  in  1979,  and  public  comments 
imcovered  no  compelling  reason  for 
applying  Part  253  to  domestic  cargo  air 
transportation.  However,  tariff  filing 
requirements  still  exist  for  foreign  cargo 
air  transportation.  For  this  reason  we 
propose  to  give  the  same  increased 
posting  flexibility  to  the  airlines  for 
cargo  services  as  we  are  proposing  for 
passenger  services.  (See  47  FR  52128, 
November  19, 1982.) 

Part  253  also  provides  that  a 
passenger  cannot  be  bound  by  any 
contract  term  incorporated  by  reference 
if  notice  of  that  term  has  not  been 
provided  to  the  passenger  in  accordance 
with  that  part.  TTiis  provision  provides  a 
valuable  protection  to  the  passenger  in 
an  environment  where  there  is  no  longer 
a  tariff  filed  with  the  Department.  For 
international  transportation,  of  course, 
tariffs  are  still  filed  with  the  Department 
and  continue  to  govern  the 
transportation  offered  as  provided  by 
law.^  Traditionally,  under  our  tariff 


'  There  ate,  for  example,  exemptions  from  the 
tariff  adherence  requirements,  such  as  those  in  14 
CFR  Part  298  (payment  of  fees  to  shippers),  and  in 
C.A3.  Orders  78-12-49  and  79-2-23  (resolution  of 
consumer  disputes  and  claims). 
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regime,  we  have  given  carriers  the 
option  of  either  protecting  ticket 
purchasers  from  subsequent  tariff 
changes  adverse  to  them  through 
"guaranteed  air  fare"  rules  in  their 
tariffs,  or  providing  on  each  ticket  a 
statement  that  the  price  of  that  ticket  is 
subject  to  adjustment  prior  to  the 
commencement  of  travel.  See  §  221.174. 
In  each  case,  price  has  been  broadly 
construed  to  include  conditions  of 
availability  and  carriage.  Most  carriers 
have  opted  for  the  Hling  of  such 
guarantee  rules  in  their  tariffs.  Section 
221.177(d)  of  our  proposed  rule  similarly 
requires  direct,  conspicuous  notice  of 
the  salient  features  fo  price  change  as 
well  as  penalty  terms  affecting  a  ticket. 
We  are  proposing  to  provide  carriers 
with  the  same  option  of  providing 
guaranteed  air  fare  rule  protection 
against  contract  changes  as  is  available 
under  S  221.174.*  We  also  propose  to 
amend  9  221.174  to  clarify  our 
longstanding  interpretation  and  to  make 
its  language  consistent  with  the 
alternative  direct  notice  requirement  in 
S  221.177(d). 

We  also  propose  to  make  a  technical 
amendment  to  the  notice  requirements 
in  S  221.173  to  reflect  changes  in 
retention  requirements  promulgated  in 
14  CFR  Part  249  (46  FR  25415,  May  6, 
1981).  In  order  to  reduce  the  regulatory 
burden  on  carriers,  in  May  1981,  the 
Board  eliminated  a  requirement  that 
carriers  maintain  canceled  tariffs  for  a 
specific  period  of  time  after  cancellation 
or  expiration  on  the  tariff.  At  that  time, 
the  Board  neglected  to  amend  fi  221.173 
to  reflect  the  elimination  of  that 
requirement.  We  propose  to  amend 
9  221.173  in  this  rulemaking  to  reflect  the 
action  taken  bv  the  Board  in  1981. 

A  principal  feature  of  our  proposed 
rule  is  that  it  would  be  permissive.  It 
would  provide  carriers  wishing  to  adopt 
the  new  approach  the  option  of  doing  so. 
It  would  not,  however,  eliminate  the 
alternative  of  using  the  current,  paper- 
based  tariff  posting  system.  Carriers 
preferring  to  post  tariffs  exactly  as  they 
have  been  doing  could  continue  to  do  so. 
Accordingly,  our  proposed  action  would 
in  no  way  add  to  any  carrier's  burden. 
We  believe  the  proposed  rule  could 
potentially  reduce  economic  and 
paperwork  burdens  both  on  the  industry 
and  on  government.  The  key  point  is 
that  this  proposal  need  have  no  impact 
on  any  carrier  whatsoever  unless  the 
carrier  so  chooses.  To  the  extent  that 


*  Refund/penalty  lermt  mutt  atill  be  diacloMd 
however.  In  addition,  we  would  note  thai  the 
alternative  direct  notice  re<)uirenient  in  propoaed 
I  Z2l.l77(d)  if  intended  to  complement,  rather  than 
■upersede.  the  diacloture  requirementt  mad* 
applicable  to  pattenser  cancellation  penaltiet  by 
the  CAB  in  Orders  70-12-13a  81-4-8  and  81-0-133. 


there  is  impact  it  promises  to  be 
positive.  We  have  also  prepared  and 
placed  in  Docket  45705  a  comprehensive 
Regulatory  Evaluation  Analysis.  (A  copy 
may  be  obtained  by  contacting  Thomas 
G.  Moore,  Chief,  Tariffs  Division.  P-44, 
Department  of  Transportation,  400  7th 
Street  SW..  Washington.  DC  20590, 
Telephone:  (202)  366-2414)). 

Executive  Older  12291,  Regulatory 
Flexibility  Act.  Paperwork  Reduction 
Act,  and  Federalism  Assessment 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12291, 
and  it  has  been  determined  that  this  is 
not  a  major  rule.  It  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  There  will  be  no 
increase  in  production  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments, 
agencies,  or  geographic  regions. 
Furthermore,  this  proposed  rule  would 
not  adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  proposed  regulation  is  significant 
under  the  Department's  Regulatory 
Policies  and  Procedures,  dated  February 
26, 1979,  because  it  involves  important 
Departmental  policies  and  substantial 
industry  interest. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Since  the  proposal  simply  presents  an 
alternative,  rather  than  mandates  a 
change,  the  ability  of  such  entities  to 
engage  in  operations  essentially  will  be 
unaffected  by  the  proposed  regulation. 
This  notice  of  proposed  rulemaking  has 
been  analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  concepts  discussed 
therein  do  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment. 

With  respect  to  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511, 
the  proposal  should  lessen  substantially 
the  paperwork  burden  on  the  airlines. 
Carriers  would  no  longer  be  required  to 
post  the  paper  tariff  at  all  of  their  offices 
and  stations.  This  means  that  the 
hundreds,  even  thousands,  of  pages  of 
tariff  revisions  that  carriers  are  now 
required  to  circulate  worldwide,  could 
be  largely  eliminated. 

We  realize  that  this  alternative 
posting  rule  may  require  some  reprinting 
of  ticket  stock,  and/or  forms  of  notice 
given  on  or  with  the  ticket.  There  is, 
however,  no  way  prior  to  comment  that 


we  could  ascertain  the  extent  to  which 
this  may  be  necessary.  In  addition,  it 
must  be  borne  in  mind  that  this  proposal 
is  an  alternative  to  the  current  posting 
rule  and.  therefore,  we  are  not  in  a 
position  to  determine  which  carriers  will 
opt  to  take  advantage  of  this  alternative. 
However,  it  is  our  belief  that  any  cost  of 
reprinting  that  may  be  necessary  to 
comply  with  this  proposed  rule  will  be 
insignificant  when  weighed  against  the 
overall  cost-savings  that  will  be 
achieved  by  those  carriers  choosing  to 
use  the  alternative  method  being 
proposed  here.  We  welcome  comments 
on  the  costs  of  this  minor  additional 
burden. 

In  1987.  the  international  airlines  filed 
with  the  Department  241.230  tariff  pages 
applicable  to  international  air 
transportation.  Of  this  total  219,503 
applied  to  passenger  service  and  21,727 
applied  to  cargo  service.  Each  of  these 
tariff  pages  was  required  to  be  posted  at 
each  carrier  sales  location  worldwide. 
Taking  into  consideration  only  the 
passenger  sales  locations  in  the  48 
contiguous  states  of  the  United  States 
and  the  District  of  Columbia,  we 
estimate  that  this  necessitated  the 
printing  and  distribution  of 
approximately  535  million  tariff  pages. 
To  arrive  at  our  estimate,  we  checked 
our  tariff  files  and  the  January,  1988 
Official  Airline  Guide  (Worldwide 
Edition)  to  determine  the  cities  in  the  48 
contiguous  states  with  airports  at  which 
international  journeys  might  originate  or 
terminate.  Our  analysis  indicated  that 
there  are  364  airports  for  which 
international  tariff  posting  would  be 
required.  Based  on  the  number  of 
airlines  serving  these  airports,  this 
calculated  out  to  1,787  airport  sales 
locations.  To  this  total  we  added  654 
other  ticket  offices  in  24  selected 
international  gateways.  The  other  ticket 
offices  were  determined  bora  the  latest 
telephone  directories  available  in  the 
Department's  library.  Combining  the 
airport  and  other  ticket  locations,  we 
arrived  at  a  total  of  2,441  airline  sales 
locations.  We  multiplied  this  figure  by 
the  total  number  of  applicable  tariff 
pages.  219,503. 

If  our  assumptions  and  estimates  are 
correct,  we  estimate  that  if  the  carriers 
had  been  able  to  use  the  proposed 
alternative  tariff  posting  method  in  1967, 
they  could  have  reduced  by  482  million 
the  number  of  tariff  pages  that  had  to  be 
printed  and  distributed  for  tariff  posting. 

We  invite  comments,  especially  from 
the  industry,  on  our  assumptions  and 
estimates. 


Economic  Analysis 

We  believe  the  proposed  rule  will 
have  a  generally  beneficial  impact  on 
the  industry  and  the  public  while 
imposing  littie,  if  any,  east.  Vlte  expect 
the  proposed  rule  to  achieve  substantial 
cost  savings  for  the  industry  and 
ultimately  for  the  consumer. 

We  estimate  that  the  carriers  spend 
approximately  $7,500  per  sales  locatioa 
in  direct  labor  costs  just  to  maintain  the 
current  tariffs.  The  estimated  cost  of 
$7,500  was  determined  as  follows.  We 
drew  an  analogy  between  the  work 
performed  by  the  Department's  senior 
tariff  filing  clerk  and  the  same  type  of 
work.  i.e.,  filing  current  tariff  pages,  that 
would  have  to  be  performed  by  an 
airline  employee  at  each  airline  sales 
location.  We  have  determined  that  our 
tariff  filing  clerk  spends  one-third  of  his/ 
her  time  performing  this  function.  The 
direct  labor  costs  for  this  senior  tariff 
filing  derk  is  approximately  $22,500 
annually.  We  then  applied  these 
estimates  of  time  and  cost  to  each 
airline  sales  location  with  the 
assumption  there  is  a  correlation 
between  the  Department's  costs  and  the 
airline's  costs.  See  also,  Bulletin  2241, 
Industry  Wage  Survey:  Certificated  Air 
Carriers,  June  1984,  issued  by  the  U.S. 
Department  of  Labor,  Bureau  of  Labor 
Statistics  (August  1985),  Table  6,  Page  9. 
Assuming  that  this  estimated  cost  per 
location  is  within  acceptable 
parameters,  we  estimate  that  the 
carriers  are  currentiy  spending  around 
las  million  dollars  annually  within  the 
48  contiguous  states  of  the  United  States 
and  the  District  of  Columbia  to  maintain 
the  posted  paper  tariffs.  We  assume  that 
substantially  all  of  these  costs  would 
disappear  if  carriers  choose  the 
alternative  provided  under  our  proposed 
rule. 

We  invite  comments,  especially  fiom 
the  industry,  on  our  asstunptions  and 
estimates. 

Moreover,  the  proposed  rule  would 
allow  the  airline  industry  increased 
flexibility  in  disseminating  tariff 
information  to  the  public.  The  public,  for 
its  part,  would  have  ready  access  to  the 
basic  information  it  needs  throu^  the 
carrier-prepared  key  terms  of 
incorporated  tariff  terms.  All  other 
relevant  consumer  or  tariff  information 
would  be  made  available  by  the  carrier 
to  consumers  through  electronic  or 
paper  medium.  Under  the  former  option, 
the  consumer  would  be  able  to  view 
substantially  all  information  on  a 
computer  display  screen  for  that  data 
subject  to  fiequent  change.  This  option 
would  also  allow  the  carriers  to  make 
printed  copies  fi-om  the  computer 


display  screen  for  the  consumer,  when 
feasible. 

The  proposed  alternative  would 
enable  the  public  to  be  better  informed 
and  to  make  wiser  economic  choices. 
The  tariff  data  available  on  the 
computer  promises  to  be  more  up  to 
date  and  readily  available  than  the  data 
currentiy  being  provided  under  the 
paper-based  system,  due  to  simply 
practicalities. 

Our  proposed  rule  presents 
compelling  dual  attributes.  First,  it  offers 
an  optimum  balance  between  the  need 
to  ease  the  industry's  burden  and  our 
desire  to  preserve  the  requisite  degree  of 
consumer  information.  Second,  it  is 
modeled  on  a  rule  that  exists  and  that 
has  been  working  well  for  five  years. 
We  thus  have  every  reason  to  expect 
that  a  comparable  rule,  in  the 
international  sphere,  would  produce 
similarly  favorable  results.  Moreover, 
because  of  our  domestic  experience,  we 
are  confident  that  these  results  could  be 
achieved  quickly. 

Alternative  Considered 

Against  this  background,  we  see  no 
alternatives  as  equally  atractive.  We 
specifically  considered  such  alternatives 
as  (a)  maintaining  the  status  quo;  (b) 
eliminating  the  posting  requirements;  (c) 
deferring  modification  of  the  posting 
requirements  until  a  final  rule  is  issued 
in  the  Electronic  Tariffs  Docket;  (d) 
transferring  the  responsibility  for  tariff 
posting  to  the  tariff  agents;  (e) 
transferring  the  responsibility  for  tariff 
posting  to  the  Department;  (f)  allowing 
carriers  to  maintain  the  posted  tariff  at 
their  headquarters  rather  than  at  each 
sales  location;  or  (g)  using  carrier 
memorandum  tariffs  to  satisfy  the 
posting  requirements. 

None  of  these  possibilities  combines 
the  above-cited  dual  attributes  of  our 
proposed  rule.  Moreover,  some  of  them 
would  be  inconsistent  with  our  enabling 
statute. 

Discussion  of  Alternatives 

1.  Maintaining  the  Status  Quo 

We  are  convinced  that  with  the  huge 
growth  in  tariff  filings  and  the 
associated  complexities  of  ascertaining 
the  correct  information  from  the  posted 
tariff,  the  consumer  is  not  being  well 
served  by  the  status  quo.  The  status  quo 
is  inefficient,  expensive  and  labor- 
intensive,  constituting  an  unnecessary 
burden  on  the  industry  with  limited 
benefits  to  the  public. 

2.  Elimination  of  the  Posting 
Requirements 

Several  respondents  to  the  ANPRM  on 
electronic  tariff  filing  stated  a 


preference  for  total  elimination  of  the 
posting  requirement.  Those  in  favor  of 
this  option  have  described  the 
requirement  as  obsolete,  unnecessary, 
and  otherwise  expensive  and 
burdensome.  Not  surprisingly,  all  such 
arguments  were  advanced  by  the 
industry.  While  we  may  agree  that  the 
requirement  should  be  reviewed  for 
possible  modification,  we  have 
obligations  to  consumers  as  well  as  the 
industry.  The  tariff  is  legally 
incorporated  into  the  contract  of 
carriage,  and  therefore  some  form  of 
notice  of  contractual  terms  must 
continue  to  be  available  to  consumers. 
Thus,  the  elimination  of  the  posting 
requirement  would  be  inconsistent  with 
the  general  intent  of  the  tariff  posting 
requirements  of  section  403  of  the 
Federal  Aviation  Act  of  1958.  as 
amended. 

3.  Defer  Modification  of  Posting 
Requirement  Until  Issuance  of  a  Final 
Rule  on  Electronic  Filing  of  Tariffs 

As  we  have  noted,  most  carriers 
already  have  their  tariffs  computerized 
and  could  readily  make  this  information 
available  to  the  consumers  at  the  airport 
and  other  ticket  locations.  We  do  not 
believe  that  we  should  make  the  public 
or  the  industry  wait  to  enjoy  the  benefits 
of  this  enhanced  electronic  capability. 
While  we  are  actively  woricing  towaids 
completion  of  our  electronic  tariff 
rulemaking,  that  completing  is  not  so 
imminent  as  to  justify  a  deferral  of  the 
change  in  our  posting  rules. 

4.  Transfer  Posting  Requirement  to 
Tariff  Agents  or  to  the  Department 

The  posting  of  tariffs  is  a  statutory 
requirement  which  is  cleariy  the 
responsibility  of  the  carrier.  This  reflects 
the  fact  that  the  carrier,  as  the  real  party 
in  interest  on  the  contract  is  the  party 
responsible  for  providing  the  contract 
terms. 

Furthermore,  either  of  these 
alternatives  would  entail  a  completely 
new  regulatory  approach,  rather  than 
allowing  us  to  rely  on  the  Part  253 
model.  The  result  would  almost 
certainly  be  an  unacceptable  regulatory 
lag.  Furtiiermore.  these  alternatives 
would  necessitate  a  change  in  the 
statute,  which  would  not  provide  any 
near  term  relief. 

5.  Allowing  Carriers  to  Maintain  the 
Posted  Tariffs  only  at  their 
Headquarters 

This  alternative  would  eliminate  the 
requirement  that  the  entire  tariff  be 
available  at  all  carrier  sales  locations 
without  any  workable  replacement; 
therefore  this  alternative  would  fail  to 
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ensure  adequate  consumer  notice  and 
protection. 

6.  Use  of  Memorandum  Tariffs 

Memorandum  tariffs,  because  of  their 
preparation  time,  can  be  expected  to  run 
two  or  more  weeks  behind  in  reflecting 
currently  effective  tariff  matter. 
Therefore,  we  do  not  believe  that  this  is 
a  viable  alternative  to  our  proposal, 
which  would  allow  immediate 
dissemination  of  tariff  changes. 

List  of  Subjects  in  14  CFR  Part  221 

Air  fares  and  rates,  Explosives, 
Freight,  Handicapped,  Contracts, 
Claims,  Consumer  protection.  Travel. 

This  rule  is  being  issued  under  the 
authority  delegated  to  the  Assistant 
Secretary  for  Policy  and  International 
Affairs  contained  in  49  CFR  1.5e(j)(2)(ii). 
For  the  reasons  set  forth  herein,  the 
Department  of  Transportation  proposes 
to  amend  14  CFR  Pari  221  as  follows. 

PART  221— TARIFFS 

1.  The  authority  citation  for  Pari  221 
would  continue  to  read  as  follows: 

Authority:  Sees.  102,  204, 401.  402,  403,  404. 
411,  416, 1001. 1002,  Pub.  L  85-728,  as 
amended.  72  Stat.  740,  743.  754,  757.  758,  760. 
769.  771,  788;  49  U.S.C.  1302, 1324, 1371, 1372, 
1373, 1374, 1381, 1386, 1481,  1482. 

2.  Section  221.4  would  be  amended  to 
add  the  following  definitions  in 
alphabetical  order 

9221.4    Definitions. 

•        «        *        *        * 

"Consignee"  means  the  person  whose 
name  appears  on  the  air  waybill  as  the 
pariy  to  whom  the  shipment  is  to  be 
delivered  by  the  carrier. 

"Contract  of  carriage"  means  those 
fares,  rates,  rules,  and  other  provisions 
applicable  to  the  foreign  air 
transportation  of  passenger,  baggage,  or 
property,  as  deHned  in  the  Federal 
Aviation  Act. 
***** 

"Passenger"  means  any  person  who 
purchases,  or  who  contacts  a  ticket 
office  or  travel  agent  for  the  purpose  of 
purchasing,  or  considering  the  purchase 
of,  air  transportation. 
***** 

"Shipper"  means  the  person  whose 
name  appears  on  the  air  waybill  as  the 
pariy  contracting  with,  or  a  person  who 
contacts  a  carrier  or  ticket  agent  for  the 
purpose  of  contracting  with,  the  carrier 
for  carriage  of  a  shipment. 

'Ticket  Office"  means  a  station, 
office,  or  other  location  where  tickets 
are  sold,  or  air  waybills  or  other  similar 
documents  are  issued,  that  is  under  the 
charge  of  a  person  employed  exclusively 


by  the  carrier,  or  by  it  jointly  with 
another  person. 

3.  Section  221.170  would  be  added  as 
follows: 

S  221.170    PubNcnotioaoftarffI 
Informatioa 

Carriers  must  make  tariff  information 
available  to  the  general  public,  and  in  so 
doing  must  comply  with  either 

(a)  Sections  221.171.  221.172.  221.173. 
221.174.  221.175,  and  221.176  or 

(b)  Sections  221.175.  221.176.  and 
221.177  of  this  subpart. 

§221.173    [AiMfKtod] 

4.  Section  221.173  would  be  amended 
by  removing  the  phrase  "including 
canceled  tariffs"  from  paragraph  two  of 
the  Notice  reading  "PUBLIC 
INSPECTION  OF  TARIFFS". 

5.  Section  221.174  would  be  revised  to 
read  as  follows: 

{221.174    NotificatkintettwpaMangerof 
•tatus  of  f  arc,  ml*,  charge  or  practlca. 

A  carrier  or  ticket  agent  shall  print, 
stamp  upon,  or  affix  to  every  purchased 
passenger  ticket  a  notice  stating  that  the 
terms  and  conditions  of  the  contract  of 
carriage  including  the  price  of  the  ticket 
are  subject  to  adjustment  prior  to  the 
commencement  of  transportation, 
except  that  such  notice  is  not  required 
where  a  passenger  ticket  is  sold 
pursuant  to  an  effective  tariff  rule  which 
provides  that  the  terms  and  conditions 
of  the  contract  of  carriage  including  the 
price  of  the  ticket  are  not  subject  to  any 
future  adjustment  during  the  vahdity  of 
the  ticket  or  the  ticket  is  sold  for 
transportation  commencing  on  the  same 
day. 

6.  A  new  §221.177  would  be  added  to 
read  as  follows: 

9221.177    Altamativa  nottc*  Of  tariff 


fa)  Terms  incorporated  in  the  contract 
of  carriage.  (1)  A  ticket,  air  waybill,  or 
other  written  instrument  that  embodies 
the  contract  of  carriage  for  foreign  air 
transporation  shall  contain  or  be 
accompanied  by  notice  to  the  passenger, 
shipper,  or  consignee  as  required  in 
paragraphs  (b)  and  (d)  of  this  section. 

(2)  Each  carrier  shall  make  the  full 
text  of  all  terms  that  are  incorporated  in 
a  contract  of  carriage  readily  available 
for  public  inspection  at  each  airport  or 
other  ticket  office  of  the  carrier 
provided,  that:  The  medium,  i.e..  printed 
or  electronic,  in  which  the  incorporated 
terms  and  conditions  are  made  available 
to  the  consumer  shall  be  at  the 
discretion  of  the  carrier. 

(3)  Each  carrier  shall  display 
continuously  m  a  conspicuous  public 
place  at  each  airport  or  other  ticket 


office  of  the  carrier  a  notice  printed  in 
large  type  reading  as  follows: 

ExphMlfawi  of  Cootracl  Twins 

All  passenger  (and/or  cargo  as  applicable) 
contract  terms  incorporated  by  law  to  which 
this  company  is  a  party  are  available  in  this 
office.  These  provisiont  may  be  inspected  by 
any  person  upon  request  and  for  any  reason. 
The  employees  of  this  office  will  lend 
assistance  in  securing  information,  and 
explaining  any  terms.  In  addition,  a  Tile  of  all 
tariffs  of  this  company,  with  indexes  thereof, 
from  which  the  incorporated  contract  terms 
are  obtained  is  maintained  and  kept 

available  for  public  inspection  at 

(Here  indicate  the  place  or  places  where 
tariff  files  are  maintained,  including  the  street 
address  and,  where  appropriate,  the  room 
number.) 

(4)  Each  carrier  shall  provide  to  the 
passenger,  shipper  or  consignee  a 
complete  copy  of  the  text  of  any /all 
terms  and  conditions  applicable  to  the 
contract  of  carriage,  free  of  charge, 
immediately,  if  feasible,  or  otherwise 
promptly  by  mail  or  other  delivery 
service,  upon  request  at  any  airport  or 
other  ticket  office  of  the  carrier.  In 
addition,  all  other  locations  where  the 
carrier's  tickets  or  air  waybills  niay  be    ' 
issued  shall  have  available  at  all  times, 
free  of  charge,  information  sufficient  to 
enable  the  passenger,  shipper  or 
consignee  to  request  a  copy  of  such 
term(8). 

fb)  Notice  of  incorporated  terms.  Each 
carrier  and  ticket  agent  shall  include  on 
or  with  a  ticket,  or  other  written 
instrument  given  to  the  passenger, 
shipper,  or  consignee,  that  embodies  the 
contract  of  carriage,  a  conspicuous 
notice  that: 

(1)  The  contract  of  carriage  may 
incorporate  by  law  terms  and  conditions 
filed  in  public  \ariff8  with  U.S. 
authorities;  passengers,  shippers  and 
consignees  may  inspect  the  full  text  of 
each  applicable  incorporated  term  at 
any  of  the  carrier's  airport  locations  or 
other  ticket  offices  of  the  carrier;  and 
passengers,  shippers  and  consignees 
have  the  right  to  receive,  upon  request  at 
any  airport  or  other  ticket  office  of  the 
carrier,  a  ftee  copy  of  the  full  text  of 
any /all  such  terms  by  mail  or  other 
delivery  service; 

(2)  The  incorporated  terms  may 
include,  among  others,  the  terms  shown 
in  paragraphs  (b)(2)(i)  through  (v)  of  this 
section.  Passengers  may  obtain  a 
concise  and  immediate  explanation  of 
the  terms  shown  in  paragraphs  (b)(2)  (i) 
through  (v)  of  this  section  from  any 
location  where  the  carrier's  tickets  are 
sold,  and  a  shipper  or  consignee  may 
obtain  the  same  information  at  any 
location  where  an  air  waybill  or  any 
similar  document  may  be  issued: 
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jlimits  on  the  carrier's  liability  for 
ersonal  injury  or  death  of  passengers 
(s^iMect  to  S  221.175),  and  for  loss, 
damage,  or  delay  of  goods  and  baggage, 
ling  fragile  or  perishable  goods. 

(ii)  Claim  restrictions.  includLig  time 
periods  within  which  passengers, 
shippers,  or  consignees  must  Hie  a  claim 
or  bring  an  action  against  the  carrier  for 
its  acts  or  omissions  or  those  of  its 
agents. 

(iii)  Rights  of  the  carrier  to  change  the 
terms  of  the  contract.  (Rights  to  change 
the  price,  however,  are  governed  by 
paragraph  (d)  of  this  section). 

(iv)  Rules  about  re-conffrmation  or 
reservations,  check-in  times,  and  refusal 
to  carry. 

(v)  Rights  of  the  carrier  and 
limitations  concerning  delay  or  failure  to 
perform  service,  including  schedule 
changes,  substitution  of  alternate  carrier 
or  aircraft,  and  rerouting. 

(3)  The  salient  features  of  any 
applicable  terms  that  restrict  refunds  of 
the  transportation  price,  impose 
monetary  penalties  on  passengers, 
shippers  or  consignees,  or  permit  a 
carrier  to  raise  the  price,  are  also  being 
provided  on  or  with  the  ticket. 

(c)  Explanation  of  incorporated  terms. 
Each  carrier  shall  ensure  that  any 
passenger,  shipper,  or  consignee  can 
obtain  from  any  location  where  its 
tickets  are  sold,  or  air  waybills  or  any 
similar  documents  are  issued,  a  concise 
and  immediate  explanation  of  any  term 
incorporated  concerning  the  subjects 
listed  in  paragraph  (b)(2)  or  identified  in 
paragraph  (d)  of  this  section. 

(d)  Direct  notice  of  certain  terms.  A 
passenger,  shipper  or  consignee  must 
receive  conspicuous  written  notice,  on 
or  with  the  ticket,  air  waybill,  or  other 
similar  document  of  the  salient  features 
of  any  terms  that  (1)  restrict  refunds  of 
the  price  of  the  transportation,  (2) 
impose  monetary  penalties  on 
passengers,  shippers,  or  consignees,  or 
(3)  permit  a  carrier  to  raise  the  price: 
Provided,  That  the  notice  specified  in 
paragraph  (d)(3)  of  this  section  is  not 
required  where  a  passenger  ticket  is 
sold  pursuant  to  an  effective  tariff  rule 
which  provides  that  the  terms  and 
conditions  of  the  contract  of  carriage 
including  the  price  of  the  ticket  are  not 
subject  to  any  future  adjustment  during 
the  validity  of  the  ticket  or  the  ticket  is 
sold  for  transportation  commencing  on 
the  same  day. 

9221,240    (Amwidadl 

7.  Section  221.240(a)(4)  would  be 
amended  by  changing  that  part  of  the 
Letter  of  tariff  transmittal  which  now 
reads: 

Sufficient  copies  of  the  above-named 
publication  of  posting  in  accordance  with 


Subpart  N  of  your  Economic  Regulations 
have  been  sent  to  each  carrier  participating 
in  the  above  named  publication. 

To  read: 

Sufficient  copies  of  the  above-named 
publication  have  been  sent  to  each  carrier 
participating  in  the  above-named  publication 
for  posting  purposes  in  accordance  with 
Subpart  N  of  your  Economic  Regulations, 
where  required. 

Issued  in  Washington.  DC,  on  July  15, 

1988. 

Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

(PR  Doc.  88-16305  Filed  7-19-88: 8.45  am] 

BHJJNQ  CODE  «*10-<2-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

IDockel  C-2774] 

Period  for  Public  Comment  on  Petition 
To  Reopen  and  Terminate  or  Modify 
Order,  Undal  Cedar  Homes,  Inc^  et  aL 

agency:  Federal  Trade  Commission. 
action:  Notice  of  period  for  public 
comment  on  petition  to  reopen  and 
terminate  or  modify  order. 

summary:  Lindal  Cedar  Homes,  Inc.  has 
filed  a  petition  on  July  1. 1988, 
requesting  the  Commission  to  reopen 
and  vacate  or  modify  the  order.  lliis 
document  announces  the  public 
comment  period  on  the  petition. 
DATE  The  deadline  for  filing  comments 
in  this  matter  is  August  15, 1988. 
address:  Comments  should  be  sent  to 
the  Office  of  the  Secretary.  Federal 
Trade  Commission.  6th  Street  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20580.  Requests  for  copies  of  the 
petition  should  be  sent  to  the  Public 
Reference  Branch.  Room  130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  L  FitzGerald,  Attorney. 
Enforcement  Division,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580. 
(202)  328-3037. 

SUPPLEMENTARY  INFORMATION:  The 
order  in  Docket  No.  C-2774  was 
published  at  41  FR  6720  on  February  13. 
1976.  The  order  settled  FTC  charges  that 
Lindal  misrepresented  the  ease  of 
assembling  the  kits;  used  unfair  contract 
terms;  failed  to  make  timely  and 
complete  deliveries;  misled  potential 
franchisees;  violated  credit  terms  and 
misled  purchasers  as  to  their  warranty 
rights.  "The  order  requires  Lindal  to  have 
a  reasonable  basis  for  ad  claims;  modify 
its  sales  agreements;  offer  a  warranty; 


establish  a  complaint-handling  system: 
provide  complete  information  to 
potential  franchisees  and  comply  with 
the  credit  law.  The  petition  to  vacate  or 
modify  was  filed  on  July  1. 1988. 

List  of  Subjecto  in  16  CFR  Part  13 

Pre-cut  home  kits.  Trade  practices. 
Benjamin  L  Berman, 

Acting  Secretary. 

[FR  Doc  88-16290  Filed  7-19-88:  8:45  am] 

aiLLMQ  CODE  STSO-OI-H 

16  CFR  Part  13 

[FHeNa  861  0117] 

Thomas  L  Looliy,  M.D,,  et  aL.: 
Proposed  Consent  Agreement  Witti 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
among  other  things,  eleven  physicians 
practicing  in  the  Sioux  Palls,  SX).,  area 
from  continuing  to  act  in  combination  to 
interfere  with  &e  operation  of  the 
University  of  South  Dakota  School  of 
Medicine's  obstetrical /gynecological 
(OB/GYN)  program,  and  from  further 
restricting  competition  for  the  provision 
of  OB/GYN  care  in  the  Sioux  Falls  area. 

DATE:  Comments  must  be  received  on  or 
before  September  19. 1988. 
ADIMlESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
136,  6th  Street  and  Pennsylvania  Avenue 
NW..  Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT  M. 
Elizabeth  Gee,  FTC/S-3115. 
Washington.  DC  20580.  (202)  326-2756. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721. 15  U.S.C 
46  and  9  2.34  of  die  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  fmal  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixfy 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 
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List  of  SubjecU  in  16  CFR  Part  13 

Physicians,  Obstetricians, 
Gynecologists,  Trade  practices. 

Before  Federal  Trade  Coaunissioo 

(File  No.  861-01171 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  Thomas  L  Looby,  M.D., 
Dean  L  Madisoo.  M.D..  Milton  C.  Mutch.  Jr., 
M.D.,  lames  P.  IngvolstadL  M.D..  Ruasell  T. 
Orr.  M.D..  C.  Roger  Stoltz,  M.D..  Patricia  S. 
Wirtz,  M.D..  Samir  Z.  Abu-Chazaleh.  M.D.,  Si 
G.  Lee.  M.O..  Buck  |.  Williams,  M.D.,  Gilbert 
L  English,  M.D. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the 
proposed  respondents  named  in  the 
caption  hereof,  and  it  now  appearing 
that  respondents  are  willing  to  enter  into 
an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondents,  by  their 
attorneys,  and  counsel  for  the 
Commission  that: 

1.  Proposed  respondents  are 
physicians  licensed  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  South  Dakota. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  The  proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft 
complaint  contemplated  thereby  and 
related  materials  pursuant  to  Rule  2.34, 
will  be  placed  on  the  public  record  for  a 
period  of  sixty  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  this 
proceeding. 


5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents, 
except  to  the  extent  described  in 
Paragraph  Two,  that  the  facts  as  alleged 
in  the  draft  complaint  are  true  or  that 
the  law  has  been  violated  as  alleged  in 
the  draft  complaint. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  withdrawn  by 
the  Commission  pursuant  to  the 
provisions  of  S  2.34  of  the  Commission's 
Rules,  the  Commission  may,  without 
further  notice  to  respondents,  (1)  issue 
its  complaint  corresponding  in  form  and 
substance  with  the  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding,  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modifled,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  the  address  of  each  of  the  proposed 
respondents  as  stated  in  the  draft 
complaint  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  maimer  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  oontra^ct  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  whien  the  order  has  been  issued, 
they  will  be  required  to  Hie  one  or  more 
compliance  reports  showing  they  have 
fully  complied  with  the  order.  Proposed 
respondents  further  understand  they 
may  be  liable  for  civil  penalties  in  the 
amoimt  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

For  purposes  of  this  Order,  the 
following  definitions  shaD  apply: 

A.  "Respondents"  means  Samir  Z. 
Abu-Ghazaleh.  M.D.;  Gilbert  L  English, 
M.D.;  lames  P.  Ingvolstad.  M.D.;  Si  G. 
Lee,  M.D.;  Thomas  L  Looby,  M.D.;  Dean 
L  Madison,  MJ}.;  Milton  G.  Mutch,  ]t., 
M.D.;  Russell  T.  Orr.  M.D.;  C.  Roger 
Stoltz,  MX).;  Buck  ).  Williams,  M.D.;  and 
Patricia  S.  Wirtz,  M.D. 

B.  "Medical  School"  means  University 
of  South  Dakota  School  of  Medicine. 


C.  "OB/GYN  center"  means  any 
medical  facility  or  program  established 
to  provide  obstetrical  or  gjmecological 
care,  research  or  education. 

n 

It  is  ordered,  that  each  respondent 
shall  forthwith,  directly,  indirectly,  or 
through  any  corporate  or  other  device, 
in  connection  with  the  provision  of 
health  care  services  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
section  4  of  the  Federal  Trade 
Commission  Act  as  amended,  cease  and 
desist  from  entering  into,  attempting  to 
enter  into,  organizing,  continuing  or 
acting  in  furtherance  of  any  agreement 
or  combination,  either  express  or 
implied,  with  any  physician(s),  to  refuse 
or  threaten  to  refuse  to  deal  with,  or 
otherwise  coerce,  any  person  or  entity 
for  the  purpose  of  with  the  effect  of 
interfering  with  the  operation  of  the 
academic  or  clinical  programs  of  the 
Medical  School's  obstetrical/ 
gynecological  ("OB/GYN")  department 
or  faculty,  or  of  preventing  or  restricting 
competition  from  any  person  or  entity 
for  the  provision  of  OB/GYN  care  in  the 
Sioux  Fcdls,  South  Dakota,  area, 
including  but  not  limited  to  any 
agreement  or  combination  to: 

(1)  Refuse  or  threaten  to  refuse  to 
serve  on  the  faculty  of  the  Medical 
School; 

(2)  Make  joint  demands  or  joint 
decisions  as  to  any  term  or  condition  for 
serving  on  the  faculty  of  the  Medical 
School; 

(3)  Refuse,  or  threaten  to  refuse,  to 
refer  patients  to.  receive  referrals  of 
patients  from,  or  provide  any  other  form 
of  professional  cooperation  to,  any 
physician,  based  on  his  or  her  affiliation 
or  prospective  affiliation  with  the 
Medical  School  or  witii  any  OB/GYN 
center,  or  on  his  or  her  treatment  of,  or 
attempts  to  attract,  private  patients; 

(4)  interfere  in  a  coercive  manner  with 
any  attempt  by  the  Medical  School  to 
recruit  physicians  to  work  in  the  Sioux 
Falls  area,  or  to  negotiate  jointly  with 
the  Medical  School  concerning  any  term 
or  condition  with  respect  to  its 
recruitment  or  hiring  of  such  physicians; 

(5)  Refuse  or  threaten  to  refuse  to 
admit  patients  to  any  hospital  or  other 
medical  facility,  based  on  the 
relationship  of  the  hospital  or  facility 
with  the  Medical  School,  or  based  on 
the  actual  or  prospective  operation  or 
funding,  in  whole  or  part,  of  any  OB/ 
GYN  center  by  the  hospital  or  facility;  or 

(6)  Coerce  the  Medical  School,  any 
physician,  or  any  other  entity  to 
eliminate,  limit  or  restrict  advertising  for 
OB/GYN  services  in  the  Sioux  Falls 
area. 
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Provided  that  nothing  in  this  Order 
shall  prohibit  any  respondent  from 
entering  into  an  agreement  of 
combination  with  any  physician  with 
whom  the  respondent  practices 
medicine  in  partnership  or  in  a 
professional  corporation,  or  who  is 
employed  by  the  same  person  as  the 
respondent 

ill 

It  is  further  ordered  that 

A.  Respondent  shall,  within  thirty  (30) 
days  after  this  Order  becomes  final, 
mail  a  copy  of  this  Order  and  of  the 
Complaint  in  this  proceeding  to  the 
Administrator,  the  Chairman  of  the 
Board  of  Directors,  and  the  chief  officer 
of  the  medical  staff  of  Sioux  Valley 
Medical  Center  and  McKennan 
Hospital,  in  Sioux  Falls. 

B.  Each  respondent  shall,  within  (60) 
days  after  service  of  this  Order,  and  at 
any  time  the  Commission,  by  written 
notice,  may  require,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  the  respondent  has  complied  v\rith 
this  Order. 

C.  If  a  respondent,  at  any  time, 
discontinues  his  or  her  present  business 
or  employment  he  or  she  shall  promptly 
notify  the  Commission  of  such 
discontinuance.  In  addition,  for  a  period 
of  seven  (7)  years  after  this  order 
becomes  flnal,  each  respondent  shall 
prompUy  notify  the  Commission 
whenever  he  or  she  enters  into  any  new 
business  or  employment  whose 
activities  involve  the  provision  of  OB/ 
GYN  services  in  the  Sioux  Falls  area. 
Each  such  notice  shall  include  the 
respondent's  new  business  address  and 
a  statement  of  the  nature  of  the  business 
or  employment  in  which  the  respondent 
is  newly  engaged  as  well  as  a 
description  of  respondent's  duties  and 
responsibilities  in  connection  with  the 
business  or  employment.  The  expiration 
of  the  notice  provision  of  this  paragraph 
shall  not  affect  any  other  obligation 
arising  under  this  order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  eleven  physicians 
practicing  in  the  Sioux  Falls,  South 
Dakota,  area.  The  agreement  would 
setUe  charges  by  the  Commission  that 
the  proposed  respondents,  who  are 
obstetrician/gynecologists  practicing  in 
six  separate  private  medical  practices, 
violated  section  5  of  the  Federal  Trade 
Commission  Act  by,  among  other  things, 
concertedly  refusing  to  teach  residents 
in  the  University  of  South  Dakota 
School  of  Medicine's  (tiie  "Medical 


School")  residency  program  in  obstetrics 
and  gynecology,  in  order  to  force  the 
Medical  School  to  eliminate  or  limit  the 
provision  of  obstetrical/gynecological 
("OB/GYN")  care  by  members  of  its  full- 
time  faculty  in  competition  with  the 
proposed  respondents. 

llie  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Conunents  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Complaint 

A  complaint  has  been  prepared  for 
issuance  by  the  Commission  with  the 
proposed  order.  According  to  the 
complaint  the  Medical  School  expanded 
its  OB/GYN  residency  program  in  Sioux 
Falls  to  a  year-round  program  in  July 
1985,  because  Sioux  Falls  is  the  only 
location  in  South  Dakota  with  the 
facilities,  personnel  and  patients  needed 
to  give  OB/GYN  residents  sufficient 
training  in  complex,  subspecialty 
fields — for  example,  perinatology,  which 
involves  maternal-fetal  medicine  and 
the  treatment  of  high-risk  pregnancies. 
To  make  an  adequate  number  of 
patients  available  to  residents  for 
instructional  purposes,  the  Medical 
School  needs  the  services  of  private 
practice  OB/GYN  specialists  in  the  local 
community  who  would  serve  as 
"clinical" — part-time — faculty  members. 
The  complaint  alleges  that  the  eleven 
proposed  respondents,  along  with  one 
other  physician  (the  "other 
obstetrician")  who  allegedly  acted  in 
combination  with  them  (and  has  been 
charged  in  a  separate  complaint),  were 
the  only  obstetricians  in  private  practice 
in  Sioux  Falls  in  1985,  and  were 
therefore  the  only  physicians  available 
to  serve  as  OB/GYN  clinical  members. 
Eight  of  the  proposed  respondents 
served  as  clinical  faculty  members  for 
the  1985-1986  school  year. 

The  complaint  also  explains  that  the 
Medical  School  hired  an  obstetrician/ 
gynecologist  whose  subspecialty  is 
perinatology  for  its  full-time  faculty  in 
Sioux  Falls  in  1984.  The  professor  was 
the  first  practicing  perinatologist  in 
Sioux  Falls;  prior  to  his  arrival,  patients 
needing  high-risk  pregnancy  care  were 
treated  by  local  obstetricians  who  were 
not  trained  in  perinatal  medicine  or 
were  sent  to  perinatologists  out  of  state. 
Most  members  of  the  Medical  School's 
full-time  faculty  members  treat  private 
patients  through  the  School's  Medical 
Service  Plan  ("MSP"),  a  group  practice 


composed  of  full-time  faculty  members, 
in  which  fees  are  split  between  the 
School  and  the  physician.  The  vast 
majority  of  the  physicians  on  the  full- 
time  faculty  did  not  compete  in  any 
significant  way  with  private 
practitioners  for  paying  patients,  instead 
they  practiced  in  a  manner 
"complementary"  to  local  private 
practitioners.  Unlike  other  members  of 
the  full-time  faculty,  the  perinatologist 
began  to  advertise  and  directly  solicit 
patients  shortly  after  he  joined  the 
faculty.  He  indicated  his  availability  to 
provide  general  OB/GYN  services  as 
well  as  perinatal  services. 

The  Medical  School  planned, 
according  to  the  complaint  to  recruit 
additional  subspecialty  obstetricians/ 
gynecologists  to  its  Sioux  Falls  faculty  in 
fields  that  were  imderserved  in  the 
State,  and  to  establish  treatment  centers 
in  those  fields.  The  complaint  alleges 
that  such  recruitment  posed  a 
competitive  threat  to  respondents,  as 
they  might  lose  business  to  the  full-time 
faculty  members  or  find  hiring 
subspecialists  for  their  own  practices  to 
be  less  profitable  or  more  difficult 

The  complaint  also  alleges  that  in 
reaction  to  the  competitive  threat  posed 
by  the  full-time  faculty,  the  eleven 
respondents,  along  with  the  other 
obstetrician,  participated  in  a 
combination  or  conspiracy  to  restrict 
competition  by  concertedly  refusing  to 
teach  in  tiie  Medical  School's  OB/GYN 
residency  program  after  June  30, 1986. 
The  conduct  of  the  twelve  obstetricians 
allegedly  involved,  among  other  things, 
sending  a  letter  signed  by  each  of  them 
(the  "resignation  letter")  to  the  dean  of 
the  Medical  School  and  administrators 
of  the  two  Sioux  Valley  hospitals,  in 
which  they  opposed  the  Medical 
School's  hiring  of  additional 
perinatologists  and  announced  their 
"withdrawal"  of  support  from  the 
residency  program — meaning  that  none 
of  them  would  teach  residents  after  June 
30, 1986.  The  letter  was,  according  to  the 
complaint  an  attempt  by  proposed 
respondents  (and  the  other  obstetrician) 
to  use  their  control  over  clinical  faculty 
services  to  force  the  Medical  School  to 
limit  the  practice  of  its  full-time  faculty. 

The  complaint  further  alleges  that 
proposed  respondents  made  numerous 
joint  demands  on  the  School — most 
involving  restrictions  on  the  private 
practice  and  recruitment  of  full-time 
faculty— as  conditions  for  their  teaching 
in  the  OB/GYN  residency  program.  The 
Medical  School  responded  to  the 
demands  by  putting  a  number  of 
limitations  on  the  advertising  and  the 
private  practices  of  its  full-time  faculty. 
The  complaint  also  alleges  that  the 
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respondents  and  the  other  obstetrician 
tried  to  close  down  tiw  OB/GYN 
residency  program  in  Sioux  Falls  after  it 
became  dear  that  the  Medical  School 
would  not  accede  to  all  of  their  demands 
and,  on  June  30, 1966,  diose  respondents 
who  were  on  the  clinical  faculty  stopped 
teaching  in  the  Medical  School's  OB/ 
GYN  residency  program.  The  actions  of 
the  proposed  respondents  have, 
according  to  the  complaint,  significantly 
hindered  the  operation  of  the  residency 
program  and  threatened  its 
accreditation  by  causing  a  lack  of 
faculty,  patients,  subspecialty  training 
and  funds;  these  deficiencies  have  led 
the  national  accrediting  body  to  place 
theprogram  on  probation  for  four  years. 

The  complaint  alleges  further  that  the 
conduct  of  the  proposed  respondents 
constitutes  an  unlawrful  conspiracy  to 
eliminate  or  limit  competition  in  the 
provision  of  OB/GYN  care  through  the 
use  of  coercive  conduct  It  further 
alleges  that  the  purposes  or  effects  of 
the  combination  or  conspiracy  have 
been  to  restrict  competition  for  the 
provision  of  OB/GYN  care  and  for  the 
provision  of  OB/GYN  instruction  among 
obstetrician/gynecologists  in  the  Sioux 
Falls  area,  and  thereby  to  deprive 
consumers  of  the  beneHts  of 
competition. 

With  respect  to  anticompetitive 
effects  in  the  provision  of  OB/GYN  care, 
the  complaint  alleges,  among  other 
things,  that  (a)  the  Medical  School  and 
its  full-time  faculty  have  been  restrained 
from  competing  for  patients  needing 
routine  or  sub^>ecialty  care:  (b]  the 
Medical  School  has  been  restrained 
from  hiring  full-time  faculty  and 
establishing  needed  subspecialty 
centers:  and  (c)  consumers  in  South 
Dakota  and  neighboring  states  have 
been  limited  in  their  aUlity  to  choose 
among  physicians  and  receive 
subspeciality  care  in  Sioux  Fails. 

7^  Proposed  Consent  Order 

Part  n  of  the  order  describes  the 
conduct  prohibited:  proposed 
respondents  are  prevented  from 
agreeing  or  combining  to  refuse,  or 
threaten  to  refuse,  to  deal  with  any 
person  or  entity  for  the  purpose  or  with 
the  effect  of  interfering  with  the 
operation  of  the  acadmiic  or  dinical 
programs  of  the  Medical  School's  OB/ 
GYN  department  or  bicuhy,  or  of 
preventtaig  or  restricting  competition 
from  any  person  or  entity  for  the 
provision  of  OB/GYN  care  in  Sioux 
Falls,  South  Dakota.  Subsections  (1) 
through  (6)  of  Part  II  Hst  examples  of  the 
ioint  coercive  conduct  that  is  prohibited 
by  the  order,  including:  (1)  Refusing  or 
threatening  to  refuse  to  serve  on  the 
faculty  of  the  Medical  School,  (2) 


refusing  or  threatening  to  refuse  to  refer 
patients  to,  or  receive  referrals  of 
patients  from,  any  phsrsician  based  on 
his  or  her  affiliation  with  the  Medical 
School:  (3)  refusing  or  threatening  to 
refuse  to  admit  patients  to  any  hospital 
or  other  medical  facility  based  on  the 
relationship  of  the  hospital  or  facility 
with  the  Medical  Sdiool:  (4)  making 
demands  or  decisions  as  to  any 
condition  for  serving  on  the  faculty  of 
the  Medical  School:  (5)  interfering  in  a 
coercive  manner  with  any  attempt  by 
the  Medical  School  to  recruit  physicians 
to  work  in  the  Sioux  Falls  area;  and  (6) 
coercing  the  Medical  School,  any 
physician,  or  any  other  entity  to 
eliminate,  limit  or  restrict  advertising  for 
OB/GYN  services  in  the  Sioux  Falls 
area. 

Part  n  also  contains  a  provision  that 
explains  that  the  order  does  not  prohibit 
any  respondent  from  engaging  in 
concerted  conduct  with  any  physician 
with  whom  he  or  she  practices  medicine 
in  partnership  or  in  a  professional 
corporation,  or  who  is  employed  by  the 
same  person  as  the  respondent 

The  purpose  of  this  analysis  is  to 
facilitate  pubUc  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

This  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  the  respondents  that  the 
law  has  been  violated  as  alleged  in  the 
complaint 
Benjamin  L  Bsnnan, 
Acting  Secretary. 
[FR  Doc.  88-1S282  Filed  7-19-88;  8.-45  am] 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1S25 

Employee  BenefH  Plaiw 

AQCNCV:  Equal  Employment  Opportunity 
Commission  (EEOC.  Commission). 
ACTION:  Withdrawal  of  proposed  rule. 


r.  This  notice  teiminatea  the 
Commission's  court-ordered  rulemaking 
under  section  4(f)(2)  of  the  Age 
Discrimination  in  Employment  Act  of 
1967.  as  amended  (ADBA),  29  U.S.C 
623(f)(2),  relating  to  the  cessation  of 
contributions  and  accruals  to  pension 
plans  for  employees  who  continue  to 
work  beyond  normal  retirement  age.  The 
Coounission  published  a  Notice  of 
Proposed  Rulemaking  in  the  Fadaral 
Ra^star  on  April  2, 1997. 52  FR  10684. 


pursuant  to  an  order  entered  on 
February  28. 1987  by  Judge  Harold 
Greene  in  American  Aaeociation  of 
Retired  Peraona  r.  Equal  Bmphyment 
Opportunity  CommisMion.  Chril  Action 
No.  88-1740,  United  States  District  Court 
for  the  District  of  Columbia.  For  the 
reasons  stated  below,  the  Notice  of 
Proposed  Rulemaking  is  hereby 
withdrawn. 

FOR  niRTMCR  INFOMMATION  CONTACT: 
Paul  E.  Boymel  Office  of  Legal  Counsel. 
Room  214,  EEOC  2401  E  Street  NW.. 
Washington.  DC  20507,  (202)  634-6423. 

SUPPUEMENTARV  MFOMMATKMC  The 
provisions  of  the  Regulatory  Flexibility 
Act  and  Executive  Order  12291  do  not 
apply  to  this  notice. 

Background 

In  1979  the  Department  of  Labor 
(DOL)  published  the  "Employee  Benefit 
Plans:  Amendment  to  Interpretative 
Bulletin,"  29  CFR  860.120, 44  FR  30648 
(May  25, 1979),  whidi  provided 
comprehensive  guidance  on  employee 
benefit  plans  covered  under  the  ADEA. 
The  Interpretative  Bulletin  contained 
"Special  Rules"  that  allowed  employers 
to  cease  contributions  and  accruals  to 
pension  plans  for  employees  who 
continued  to  work  beyond  normal 
retirement  age.  When  the  Commission 
assumed  responsibility  for  the  ADEA  in 
1979,  it  stated  that  the  IB  would  remain 
in  effect  pending  review. 

After  a  detailed  analysis  of  the 
"Special  Rules"  and  the  legislative 
history  of  the  ADEA,  the  Commission 
decided  to  develop  regulations  under 
section  4(f)(2)  of  the  ADEA  that  would 
replace  the  "Special  Rules"  with  rules 
prohibiting  the  cessation  of 
contributions  and  accruals  to  pension 
plans  on  account  of  age.  The 
Commission  voted  on  March  5, 1985  to 
circulate  draft  rules  to  other  affected 
agencies  under  Executive  Order  12067. 
'  As  the  resuh  of  technical  comments 
received  from  the  Internal  Revenue 
Service,  the  draft  rules  were 
restructured  in  1966.  The  Commission 
was  prepared  to  vote  at  its  November 
la  1986  meeting  regarding  the 
publication  of  the  proposed  rules  in  the 
Federal  Ragtetar  for  public  comment 
after  the  coordination  of  the  rules  with 
the  Office  (rf  Management  and  Budget 
under  Executive  Order  12291. 

On  October  17. 1906,  however. 
Congress  passed  the  Omnibus  Budget 
Recondliation  Act  of  1986  (C»RA).  Pub. 
L  gfr-50a  In  sections  0201-9204  of 
OBRA,  Congress  amended  the  AI^A  by 
the  addition  erf  a  new  section  4(i)  to 
require  cootinutng  contributions  and 
accruals  in  a  pension  plan  regardless  of 
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an  employee's  age.  In  section  9204. 
Congress  set  forth  the  effective  date  of 
such  rules.  The  amendments  will  be 
effective  "only  with  respect  to  plan 
years  beginning  on  or  after  January  1. 
1988  *  *  *"  with  special  rules  for  some 
collectively  bargained  plans.  The 
Commission  is  currently  engaged  in  a 
separate  rulemaking  under  OBRA. 

As  the  result  of  the  passage  of  OBRA. 
the  Commission  reconsidered  its 
intention  to  promulgate  rules  imder 
section  4(f)(2)  and  at  its  meeting  of 
November  10. 1986  decided  that  it  would 
not  be  appropriate  to  continue  the 
rulemaking  begun  in  1985  since:  (1) 
Congress,  in  setting  a  1988  or  later 
implementation  date,  had  set  forth  its 
clear  desire  to  grant  a  grace  period  to 
allow  employers  time  to  implement  a 
complex  change  to  their  pension 
programs:  (2)  the  draft  rules  of  March 
1985,  a  modified  in  1986,  imposed  an 
"equal  cost"  requirement  while  the 
OBRA  amendments  imposed  an  "equal 
benefit"  requirement  a  significant 
difference  that  would  require  employers 
to  amend  their  plans  twice  within  a  one- 
or  two-year  period:  (3)  reviewing  two 
sets  of  amendments  within  such  a  short 
period  of  time  would  prove  to  be  a 
burden  for  the  Internal  Revenue  Service, 
which  has  the  responsibility  for 
approving  the  tax  aspects  of  such  plan 
amendments;  and  (4)  as  the  Commission 
was  required  under  OBRA  to  issue  final 
regulations  relating  to  the  amended 
sections  prior  to  February  1, 1988,  the 
Commission's  resources  would  best  be 
spent  in  developing  the  OBRA  rules 
rather  than  the  rules  under  section 
4(f)(2)  which  would  be  rescinded  in 
1988. 

Notwithstanding  the  Commission's 
decision  of  November  10, 1986,  on 
February  26. 1987  the  district  court 
ordered  the  Commission  to  rescind  the 
"Special  Rules"  and,  after  an  extremely 
abbreviated  period  for  notice,  comment 
and  analysis,  to  publish  regulations 
mandating  continuing  contributions  and 
accruals  regardless  of  age.  The  district 
court  did  not  make  a  finding  of  law  that 
the  "^)ecial  Rules"  violated  the  ADEA. 
On  March  18, 1987,  after  the 
Commission's  request  for  a  stay  pending 
appeal  was  denied,  the  Commission 
rescinded  the  "Special  Rules"  but 
appealed  the  balance  of  the  order.  On 
July  10. 1987.  die  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  reversed  the  district  court's 
decision  and  vacated  the  part  of  the 
order  directing  the  Commission  to 
publish  rules.  The  Court  of  Appeals 
instructed  the  district  court  to  remand 
the  case  to  the  Commission  for  further 
assessment  of  its  vote  of  November  10, 


1986  in  light  of  the  court-ordered 
rescission  of  the  "Special  Rules."  On 
April  7, 1988,  the  district  court  remanded 
the  case  to  the  Commission. 

On  June  1. 1988.  the  Commission  met 
and  reconsidered  the  question  of 
whether  to  inssue  pension  regulations 
under  section  4(f)(2).  The  Conunission 
reviewed  the  history  of  the  ADEA  and 
the  regulatory  project  and  carefully 
considered  the  effect  of  the  rescission  of 
the  "Special  Rules."  The  Commission 
concluded  that  the  reasons  set  forth  on 
November  10, 1986  for  terminating  the 
rulemaking  were  still  valid. 

The  Commission  believes  that  any 
minimal  problems  resulting  from  the 
lack  of  regulations  would  be  far 
outweighed  by  the  problems  (listed 
above)  that  would  be  brought  about  by 
the  promulgation  of  rules.  Finally,  the 
Commission  realized  that  it  would  be 
irresponsible  to  make  any  section  4(f)(2) 
rules  effective  immediately  (or 
retroactively).  The  rules  under  the 
ADEA  and  0USA  governing  pension 
benefits  are  extraordinarily  complex. 
Pension  plans,  particularly  those 
developed  through  collective  bargaining, 
need  ample  lead  time  to  implement 
significant  changes  in  regulatory 
positions  such  as  envisioned  by  the 
Commission  prior  to  its  vote  of 
November  10, 1988.  In  addition,  any 
regulatory  change  should  be  effective  on 
the  first  day  of  a  pension  plan's  fiscal 
year,  to  avoid  the  necessity  of  making 
two  complex  sets  of  actuarial 
calculations  in  one  plan  year. 
Accordingly,  as  recommended  by 
numerous  commentators,  the  most 
appropriate  effective  date  for  each 
pension  plan  would  be  the  first  day  of 
the  first  plan  year  beginning  oa  or  after 
January  1, 1988,  with  special  extensions 
for  plans  covered  by  collective 
bargaining  agreements,  which  is 
precisely  the  effective  date  provided  by 
OBRA.  Since  the  provisions  of  OBRA 
would  superaede  the  provisions  of 
section  4(f)(2),  the  Commission  believes 
the  promulgation  of  regulations  under 
section  4(f)(2)  would  be  an  unwarranted 
and  imprudent  use  of  its  discretionary 
rulemaking  power. 

It  should  be  noted  that  the 
Commission  does  not  normally  publish  a 
notice  of  this  nature  after  each 
Commission  vote.  An  exception  is  being 
made  in  this  case  in  light  of  the  litigation 
involved. 

Decision 

For  the  reasons  stated  above,  the 
Cmnmission  announces  that  the  court- 
ordered  rulemaking  under  section  4(Q(2) 
of  the  ADEA  relating  to  pension 
contributions  and  accruals  is  hereby 
terminated  and  the  notice  of  proposed 


rulemaking  dated  April  2, 1987. 52  FR 
10584,  is  hereby  withdrawn. 

Signed  on  liehalf  of  the  Commission  at 
Washington,  DC  oo  tlus  30th  day  of  June, 
1988. 

Claieiice  ThomM, 

Chairman,  Equal  Employment  Opportunity 
Commission. 
(FR  Doc.  88-16286  Piled  7-19-88: 8:45  am] 
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DEPARTMENT  OF  THE  MTERIOR 

Office  Of  Surface  Mining  Redamation 
and  Enforcement 

30  CFR  Parts  738, 740  and  750 

Surface  Coei  Mining  and  Reclamation 
Operations;  Applcation  Fee  1 
To  Conduct  Surface  Coai  Mining  i 
Reclamation  Opei' alien  i,  / 
Fee  for  Coal  Exploration  I 
TOT  iToceeemg  I'eiiiNi  i 
Transfers  and  Renewals 

AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
action:  Reopening  of  public  comment 
period. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (O^MRE) 
of  the  U.S.  Department  of  the  Interior 
(DOI)  is  reopening  the  public  comment 
period  on  the  proposed  rule  concerning 
permit  fees  for  OSMRE  permitting 
actions,  for  a  period  of  60  days,  in 
response  to  several  requests  frmn 
interested  parties. 

DATE:  The  comment  period  is  reopened 
until  September  19, 1988.  Comments  ¥rill 
be  accepted  until  5K)0  pjn.  Eastern  time 
on  that  date. 

ADDRESSES:  Written  Comments:  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
Administrative  Record,  Room  5131, 1100 
L  Street  NW.,  Washington.  DC;  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
Administrative  Record,  Room  5131 L. 
1951  Constitution  Ave.  NW., 
Washington.  DC  2024a 
FOR  RWTHBI INTOWMATION  CONTACT: 

Adele  Merchant  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
U.S.  Department  of  the  Interior.  1951 
Constitution  Ave.  NW.,  Washington,  DC 
20240;  Telephone  (202)  343-1864 
(Commercial  or  FTS). 

SUPPLEMENTARY  WNt)RMATIONL  On  May 
17, 1988,  OSMRE  pubtished  in  the 
Federal  Register  a  proposed  rule  to 
establish  a  system  of  fees  to  be  paid  to 
OSMRE  by  applicants  to  obtain 
processing  and  issuance  of  surface  coal 
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mining  and  reclamation  permits  and 
coal  exploration  permits,  and  renewals, 
revisions  and  transfers  of  existing 
permits,  in  Federal  program  States,  on 
Federal  lands  where  OSMRE  issues  a 
permit,  and  on  Indian  lands  (53  FR 
17568).  The  proposed  regulations  would 
establish  a  system  of  fees  to  implement 
the  requirement  at  section  507(a)  of  the 
Surface  Mining  Reclamation  and  Control 
Act  of  1977  (SMCRA)  and  30  CFR  777.17 
that  permit  fees  shall  accompany  an 
application  for  a  permit. 

That  notice  stated  that  comments 
would  be  accepted  on  the  proposed  rule 
until  5:00  p.m.  on  July  18, 1988. 

A  public  hearing  on  the  proposed  rule 
was  held  July  11, 1988,  in  Washington. 
DC;  and  on  July  13, 1988.  in  Denver, 
Colorado. 

This  extension  is  being  granted  in 
response  to  several  requests  from 
interested  parties  that  the  comment 
period  be  extended  from  an  additional 
60  days,  to  allow  commenters  additional 
time  to  prepare  their  written  comments 
on  the  proposed  rule. 

Date:  July  14. 1988. 
Rolwrt  E.  Boldt. 

Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

(FR  Doc.  88-10241  Filed  7-19-88;  8:45  am] 

BIUJNO  COOe  UMMM-M 


30  CFR  Part  915 

Iowa  Permanent  Regulatory  Program; 
Reopening  and  Extenalon  of  Public 
Comment  Period  on  Proposed 
Amendments 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

ACTION:  Supplemental  notice  of 

proposed  rulemaking. 

summary:  OSMRE  is  announcing  the 
receipt  of  revisions  to  previously 
proposed  amendments  to  the  Iowa 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Iowa 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendments 
pertain  to  coal  exploration,  operations 
permit,  and  inspection  and  enforcement. 

This  notice  sets  forth  the  times  and 
locations  that  the  Iowa  program  and 
proposed  amendments  to  that  program 
are  available  for  public  inspection  and 
the  extended  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendments. 

dates:  Written  comments  relating  to 
Iowa's  proposed  modification  of  its 
program  not  received  on  or  before  4:00 


p.m.  on  August  4. 1888,  will  not 
necessarily  be  considered  in  the 
Director's  decision  to  approve  or 
disapprove  the  amendment. 
AODRCSSCS:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
William  J.  Kovacic  at  the  address  listed 
below.  Copies  of  the  Iowa  program,  the 
proposed  amendments  to  the  program, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  the  addresses  listed 
below,  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive, 
free  of  charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSMRE's 
Kansas  City  Field  Office. 

Mr.  William  J.  Kovacic,  Kansas  City 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  1103 
Grand  Avenue.  Room  502.  Kansas  City. 
Missouri  64106. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office.  Room  5131, 1100  L  Street 
NW..  Washington,  DC  20240:  Telephone: 
(202)  343-5492. 

Department  of  Agriculture  and  Land 
Stewardship.  Division  of  Soil 
Conservation,  Wallace  State  Office 
Building,  East  9th  and  Grand  Streets. 
Des  Moines,  Iowa  50319;  Telephone: 
(515)  281-6142. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  J.  Kovacic  Director,  Kansas 
City  Field  Office  at  the  address  listed  in 
"AOORESSCS";  Telephone  (816)  374-5527. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  January  21. 1981,  the  Secretary  of 
the  Interior  approved  the  Iowa  program. 
Information  regarding  general 
background  on  the  Iowa  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Iowa  program  can  be 
found  in  the  January  21, 1981,  Federal 
Register  (46  FR  5885).  Subsequent 
actions  with  regard  to  Iowa's  approved 
program  and  program  amendments  can 
be  found  at  30  CFR  915.15. 

IL  Proposed  Amendments 

By  letter  dated  February  9, 19C8,  Iowa 
submitted  proposed  amendments  to  its 
permanent  regulatory  program  under 
SMCRA  (Administrative  Record  No.  lA- 
304).  Iowa  submitted  the  proposed 
amendments  in  response  to  an  August  1. 
1986,  letter  (Administrative  Record  No. 
IA-280)  that  OSMRE  sent  in  accordance 
with  30  CFR  Part  732.  The  proposed 
changes  would  rescind  rules  at  780 — 
Chapter  4  within  the  Soil  Conservation 
Department  of  the  Iowa  Administrative 


Code  (lAC)  and  adopt  Chapters  40 
through  49  within  the  Agriculture  and 
Land  Stewardship  Department  of  the 
lAC.  The  Iowa  Division  of  Soil 
Conservation  (DSC)  has  incorporated  by 
reference  into  the  Iowa  program, 
applicable  sections  of  the  July  1, 1987, 
Code  of  Federal  Regulations  (CFR)  at  30 
CFR  Part  700  through  Part  850. 

OSMRE  published  a  notice  in  the 
March  31. 1988.  Federal  Register  (53  FR 
10397)  announcing  receipt  of  the 
amendments  and  inviting  public 
comment  on  the  adequacy  of  the 
proposed  amendments.  The  public 
comment  period  ended  May  2, 1988. 

Iowa  revised  certain  portions  of  its 
amendment  prior  to  final  adoption  by 
the  DSC  By  letter  dated  June  9, 1988. 
Iowa  has  requested  that  OSMRE  include 
these  revisions  in  the  amendment 
submitted  February  9. 198a  The 
revisions  include:  43.1(2).  Coal 
Exploration;  43.2(3),  43.3(1),  43.4(3). 
43.6(2),  (3).  and  (6),  and  43.8(4], 
Operations  Permit;  46.3.  Permanent 
Program  Performance  Standards;  and 
47.4(83),  Inspection  and  Enforcement. 
The  full  text  of  the  proposed  program 
amendment  is  available  for  review  at 
the  locations  listed  above  under 

"ADDRESSES." 

The  Director,  OSMRE,  is  now  seeking 
public  comments  on  the  adequacy  of  the 
State's  submissions. 

Accordingly,  OSMRE  is  reopening  and 
extending  the  comment  period  on  Iowa's 
revised  amendments.  This  action  is 
being  taken  to  provide  the  public  with 
an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendments. 

List  of  Subjects  in  30  CFR  Part  915 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Raymond  L.  Lowrie, 
Assistant  Director,  Western  Field  Operations. 

Date:  July  7. 1968. 
(FR  Doc.  88-16302  Filed  7-19-88;  8:45  am] 

BHJJNO  CODE  431»-01-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  50, 51,  and  58 

[AO  FRL-3417-4] 

Proposed  Decision  Not  To  Revise  ttw 
National  Ambiwit  Air  Quality 
Standards  for  Sulfur  Oxides  (Sulfur 
Dioxide) 

AOENCY:  Environmental  Protection 
Agency  (EPA). 


Federal  Regbter  /  Vol.  53.  No.  139  /  Wednesday.  July  20.  1988  /  Proposed  Rules 


27363 


ACTION:  Extension  of  public  comment 
period. 

summary:  On  April  26. 1968  (53  FR 
14928).  EPA  proposed  not  to  revise  the 
national  ambient  air  quality  standards 
(NAAQS)  for  sulfur  oxides  (sulfur 
dioxide).  In  that  same  notice.  EPA  also 
solicited  public  comment  on  an 
alternative  of  adding  a  1-hour  primary 
standard  of  0.4  ppm  as  well  as  other 
revisions  to  the  remaining  standards. 
The  April  26. 1988  notice  also 
announced  proposed  revisions  to  the 
Significant  Harm  Levels  and  associated 
episode  contingency  plan  guidance  (40 
CFR  Part  51).  the  Pollutant  Standards 
Index  for  sulfur  dioxide  (40  CFR  Part  58. 
and  certain  monitoring  and  reporting 
requirements  (40  CFR  Part  58).  The 
notice  established  a  deadline  for 
receiving  public  comment  on  these 
proposals  of  July  25, 1988. 

In  response  to  a  request  from  the 
public  today's  notice  extends  the  period 
for  public  comment  on  the  proposals 
until  September  23, 1988. 

dates:  Written  comments  on  these 
proposals  must  be  received  by 
September  23. 1988. 

addresses:  Submit  comments  on  the 
proposed  action  on  the  NAAQS  (40  CFR 
Part  50)  (duplicate  copies  are  preferred) 
to:  Central  Docket  Section  (A-130). 
Environmental  Protection  Agency,  Attn: 
Docket  No.  A-84-25,  401  M  Street  SW.. 
Washington,  DC  20460.  Comments  on 
the  proposed  revisions  to  the  monitoring 
and  reporting  requirements  and 
Pollutant  Standards  Index  (40  CFR  Part 
58)  should  be  separate  from  those 
pertaining  to  the  standards  and  sent  to 
the  same  address.  Attn:  Docket  No.  A- 
87-06.  Comments  on  the  proposed 
revisions  to  the  Significant  Harm  Level 
and  episode  criteria  (40  CFR  Part  51) 
also  should  be  sent  separately  to  the 
same  address.  Attn:  Docket  No.  A-87- 
12.  These  dockets  are  located  in  the 
Central  Docket  Section  of  the  VJS. 
Environmental  Protection  Agency.  South 
Conference  Center.  Room  4. 401  M  St. 
SW..  Washington,  DC.  The  docket  may 
be  inspected  between  8:00  a.m.  and  3KX) 
p.m.  on  weekdays,  and  a  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  Haines,  Air  Quality 
Management  Division  (MD-12),  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  NC  27711, 
telephone  (919]  541-5533  (FTS  629-5533). 


Date:  July  14, 1988 

DoaR.CIay. 

AcUng  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  8»-16330  Filed  7-19-88: 8:45  am] 

nil  IWIO  CODE  ( 


40  CFR  Part  52 

[FRL-3416-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Michigan 

agency:  U.S.  Environmental  Protection 
Agency  (U.S.  EPA). 

action:  Proposed  rulemaking. 

summary:  U.S.  EPA  proposed  to 
disapprove  a  revision  to  the  Michigan 
State  Implementation  Han  (SIP)  for 
Ozone.  'This  revision  requests  a 
relaxation  of  volatile  organic  compound 
(VOC)  emissions  limitations  from  vinyl 
coating  operations  at  the  Ford  Motor 
Company's  Mt.  Clemens,  vinyl  plant 
located  in  Macomb  County,  Michigan. 
U.S.  EPA  is  proposing  to  disapprove  this 
SIP  revision  and  supplement  because 
the  source  is  located  in  an  area  which 
lacks  a  federally  approved  1982  Ozone 
SIP,  and  Michigan  has  yet  to  submit  all 
required  elements  to  this  SEP. 

date:  Comments  on  this  revision  and  on 
the  proposed  U.S.  EPA  action  must  be 
received  by  August  19, 1988. 

addresses:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Ms.  Toni  Lesser,  at  (312)  886- 
6037.  before  visiting  the  Region  V  office.) 

U.S.  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Street 
Chicago,  Illinois  60604. 

Michigan  Department  of  Natural 
Resources,  Air  Quality  Division, 
Steven  T.  Mason  Building.  530  West 
Allegan,  Lansing,  Michigan  48909. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  subjnit 
an  original  and  three  copies,  if  pc^Mble.) 
Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section,  U.S.  Environmental 
Protection  Agency,  Region  V,  Air  and 
Radiation  Branch  (5AR-26),  230  South 
Dearborn  Street,  Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Toni  Lesser,  Michigan  Regulatory 
Specialist,  U.S.  Environmental 
Protection  Agency,  Region  V.  Air  and 
Radiation  Branch  (5AR-26).  230  South 
Dearborn  Street.  Chicago,  Illinois  60604. 
(312)  886-6037. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  March  6. 1985.  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  submitted  an  Ozone  SIP 
revision  request  for  the  Ford  Motor 
Company's  Mt.  Clemens  vinyl  plant  in 
the  form  of  a  Stifmlation  of  Entry  of 
Consent  Order  and  Final  Order  SIP  No. 
1-1985.  The  Consent  Order  concerned 
VOC  emissions  from  coating  lines  at  the 
vinly  plant  in  the  City  of  Mount 
Clemens,  Macomb  County.  Michigan. 
Macomb  County  is  an  urban  ozone 
nonattainment  area. 

On  August  29. 1985.  U.S.  EPA 
prepared  a  Technical  Support  Document 
(TSD)  which  recommended  disapproval 
of  Consent  Order  No.  1-1985.  On 
September  24. 1985.  U.S.  EPA  sent  the 
State  of  Michigan  a  letter  addressing  the 
deficiencies  associated  with  the  Ford 
Motor  Company's  Mt.  Clemens  vinyl 
plant  Consent  Order  No.  1-1985. 

On  November  1. 1985.  the  State  of 
Michigan  sent  U.S.  EPA  a  letter 
requesting  that  U.S.  EPA  withhold 
formal  disapproval  rulemaking  action 
Consent  Order  No.  1-1985,  because  a 
revised  supplementary  Consent  Order 
addressing  the  U.S.  EPA  concerns 
identified  in  the  September  24, 1985, 
letter  was  being  prepared. 

On  April  29. 1986,  the  State  of 
Michigan  submitted  supplemental 
information  in  the  form  of  a  First 
Supplement  to  Final  Order  Consent 
Order  No.  1-1985.  U.S.  EPA  prepared  a 
TSD  dated  July  23, 1986.  which  again 
recommended  disapproval.  U.S.  EPA 
reviewed  Consent  Order  No.  1-1985,  as 
modified,  and  determined  that  the 
revision  did  not  change  the  requirements 
in  Michigan's  March  6, 1985,  SIP 
submittal. 

On  September  8, 1986,  U.S.  EPA  sent 
the  State  of  Michigan  a  letter  and  a  copy 
of  the  July  23, 1986,  TSD  recommending 
disapproval  of  Consent  Order  No.  1- 
1985,  as  supplemented.  On  November 
20, 1986.  the  State  of  Michigan  sent  U.S. 
EPA  a  letter  containing  additional 
information  and  a  copy  of  the  Ford 
Motor  Company's  November  20, 1986, 
comment  letter.  U.S.  EPA's  response 
appears  later  in  this  notice. 

On  February  26. 1987.  the  State  of 
Michigan  sent  U.S.  EPA  a  letter  which 
stated  that  the  State  no  longer  sought 
U.S.  EPA  approval  of  the  shutdown 
schedule  provided  in  the  original  Final 
Order  SIP  No.  1-1985  for  the  ML 
Clemens  vinyl  plant. 

Summary  ofFord-Mt.  Clemens  Printers 
and  Cast  Line 

Mt.  Clemens  vinyl  plant  contains 
coating  lines  for  the  coating  of  vinyl 
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fabrics  to  be  used  in  automobile  seats, 
headliners,  and  other  automobile 
applications.  The  nine  vinyl  coating 
lines  at  the  plant  are  designated  as 
printers  1,  2,  3,  5,  7.  8, 10, 11  and  a  cast 
line.  Printers  1,  2,  3, 5. 9  and  10  are 
currently  uncontrolled,  while  printers  7 
and  8  are  controlled  by  the  Airco  inert 
gas/solvent  recovery  systems,  which  is 
a  liquid  nitrogen  based  condensation 
process  that  recovers  solvents.  The 
expected  perf(Minance  of  the  Airco 
Systems  was  81  percent  overall  VOC 
control,  based  on  a  combination  of  90 
percent  fugitive  solvent  capture,  and  90 
percent  efficiency  of  the  condensation 
unit  treating  the  captured  solvent. 
However,  following  installation  and 
operation  of  the  Airco  Units,  Ford 
discovered  that  the  optimum  overall 
control  efficiency  is  53  percent  on 
Printer  No.  7,  and  57  percent  on  Printer 
No.  8.  Ford  is  currently  achieving  these 
levels  of  control.  In  order  to  further 
reduce  emissions  from  Printers  No.  7 
and  8.  additional  emission  control 
systems  or  conversion  to  water-based 
coatings  would  be  required,  f  lowever, 
because  most  of  the  VOC  emissions  still 
being  emitted  from  Printers  No.  7  and  8 
are  fugitive,  the  State  of  Michigan 
believes  that  no  further  add-on  controls 
would  be  practical. 

The  cast  line  is  controlled  by  a 
thermal  incinerator.  Printer  No.  11  was 
installed  in  1977  as  a  major  source, 
subject  to  o^set  requirements,  and  is 
controlled  by  an  afterburner,  which 
MDNR  contends  achieves  L.owe8t 
Achievable  Emission  Rate  (LAER). 

With  respect  to  vinyl  coating 
operations  at  Ford's  Mt.  Clemens  Plant, 
Michigan's  Rule  338.1610(3).  Table  63. 
limits  the  emission  rate  to  4.5  pounds  of 
VOC  per  gallon  of  coating  (minus  water] 
as  applied.  Compliance  with  R336.1610 
is  required  on  and  after  December  31, 
1982.  Consent  Order  No.  1-1985  sets 
forth  a  schedule  of  installation  of  control 
equipment  on  Printers  No.  7  and  8  and 
the  cast  line;  requires  a  250-ton 
reduction  of  VOC  emissions  from  other 
uncontrolled  printers  by  December  31, 
1985;  and  establishes  a  plant  wide 
annual  emissions  cap  of  440  tons  of 
VOC  emissions  after  January  1, 1986. 

Consent  Order  No.  1-1985  (March  ft 
1965) 

Consent  Order  No.  1-1985  fur  the  Mt. 
Clemens  plant  contains  the  following 
VOC  emission  limits  and  shutdown 
schedules: 

Printer  No.  1  and  5— After  June  30. 1985, 
coating  operations  are  permanently 
discontinued. 


Printers  No.  2, 3,  and  9— After  February 
1, 1985.  coating  operations  are 
permanently  discontinued. 

Printer  No.  7— As  of  February  1. 1985. 
the  VOC  emissions  shall  not  exceed 

46  pounds  of  VOC  per  gallon  of  solids 
applied,  based  on  a  15-day  averaging 
period,  and  55  pounds  of  VOC  per 
gallon  of  solids  applied,  based  on  a 
24-hotu-  averaging  period. 

Printer  No.  8— After  February  1. 1985. 
the  VOC  emissions  shall  not  exceed 

47  pounds  of  VOC  per  gallon  of  solids 
applied,  based  on  a  15-day  averaging 
period  and  51  pounds  of  VOC  per 
gallon  of  solids  applied,  based  on  a 
24-hour  averaging  period. 

Printer  No.  10— Until  November  30. 1985. 
the  VOC  emissions  shall  not  exceed 
84  pounds  of  VOC  per  gallon  of  solids 
applied,  based  on  a  IS^day  averaging 
period,  and  117  pounds  of  VOC  per 
gallon  of  solids  applied,  based  on  a 
24-hour  averaging  period.  After 
November  30. 1985,  the  Company  shall 
permanently  discontinue  operation  of 
Printer  No.  10  and  shall  not  resume 
operation,  unless  an  approved  permit 
to  install  is  issued  by  the  Michijgan  Air 
Pollution  Control  Commission. 

Printer  No.  11 — Subject  to  offset 
requirements  and  controlled  by  an 
afterburner  which  MDNR  believes 
represents  LAER. 

Cast  line — After  February  1. 1985.  the 
VOC  emissions  from  the  cast  Une 
shall  not  exceed  9.0  pounds  of  VOC 
per  gallon  of  solids  applied  based  on  a 
15-day  averaging  period,  and  11.0 
pounds  of  VOC  per  gallon  of  solids 
applied,  based  on  a  24-hour  averaging 
period. 

Supplemental  Consent  Order  No.  1-1985 
(April  29,  1988) 

Michigan  submitted  supplemental 
information  in  the  form  of  a  First 
Supplement  to  Final  Order  Consent  No. 
1-1985  on  April  29, 1986.  This  revised 
submittal  does  not  change  the 
requirements  included  in  the  original 
Consent  Order  No.  1-1985.  Michigan's 
proposed  supplement  requested  an 
extended  shutdown  schedule  for  the 
uncontrolled  lines  and  a  relaxation  for 
controlled  lines  No.  7  and  No.  8.  (The 
letter  of  February  26. 1987,  removed  the 
request  for  consideration  of  the 
extended  shutdown  schedule.) 
Supplemental  Consent  Order  No.  1-1985 
for  the  Mt.  Clemens  plant  contains  the 
following  provisions: 

Printers  No.  7  and  8 — Compliance  with 
emission  limits  for  vinyl  coaters  7  and 
8  (as  set  forth  in  paragraph  8.b  and 
8.C.)  of  Consent  Order  No.  1-1985, 
shall  be  demonstrated  (under 
paragraph  8.i)  by  determination  of 


overall  average  VOC  reduction  of  53 
percent  for  vinyl  coater  No.  7  and  57 
percent  for  vinyl  coater  No.  8. 
Shutdown  Schedule — ^After  Januaiy  21. 
1986.  the  company  shall  not  operate 
any  uncontrolled  printers  at  the 
facility. 

On  November  20. 1986.  the  State  of 
Michigan  sent  U.S.  EPA  a  letter  which 
contained  additional  information 
addressing  U.S.  EPA's  July  23. 1986. 
evaluation  of  the  Supplemental  Consent 
Order  No.  1-1965.  Presented  below  is 
U.S.  EPA's  response  to  Michigan's 
November  20. 1986.  letter. 

Review  of  Michigan 's  November  20. 
1986  Comments 

MDNR  Comment  1:  In  summary. 
Michigan's  position  is  that  the  proposed 
limitations  constitute  RACT  for  this 
facility  and  that,  therefore.  Printers  7 
and  8  should  not  be  characterized  as  a 
"permanent  relaxation."  MDNR 
concluded  that  the  proposed  SIP 
revision,  as  supplemented,  achieves 
RACT  by  requiring  the  53  percent  and  57 
percent  overall  control. 

USEPA  Response:  Whether  the  53 
percent  and  57  percent  overall  control 
constitute  RACT  for  printers  No.  7  and 
No.  8,  respectively,  need  not  be 
determined  for  present  purposes.  This 
level  of  control  is  a  "relaxation"  in  that 
it  allows  more  VOC  emissions  from 
lines  No.  7  and  No.  8  than  the  limits  in 
Michigan's  federally  approved  SIP.  As 
discussed  below.  U.S.  EPA  cannot 
approve  this  relaxation  because  (1) 
Michigan  lacks  an  approved  attainment 
demonstration  as  discussed  below;  and 
(2)  Michigan  has  not  met  the  EPA  policy 
that  relaxations  in  a  nonaitainment  area 
lacking  an  approved  attainment 
demonstration  are  approvable  only  if 
the  state  demonstrates  progress  towards 
attainment.  Although  Ford  has  reduced 
emissions  from  other  plant  sources  over 
the  last  few  years,  the  state  has  not  met 
its  burden  of  demonstrating  that  this  SIP 
revision  meets  those  progress 
requirements. 

MDNR  Comment  2:  MDNR  believes 
that  the  53  percent  and  57  percent 
control  efficiencies  are  enforceable  in 
the  manner  that  they  are  presented  in 
the  supplement.  The  State  further 
believes  that  the  pound  per  gallon  of 
solids  limitations  in  paragraphs  8(b)  and 
8(c)  of  the  original  order  are  also 
enforceable.  In  other  words,  both 
limitations  must  be  met  at  all  times.  It  is 
MDNR's  position  that  a  violation  of 
either  the  specified  percent  reduction  or 
the  pound  per  gallon  limitation  would 
constitute  a  violation  of  the  Order.  The 
company  agrees  with  this  interpretation 


as  stated  in  the  attached  letter  dated 
November  20, 1986. 

USEPA  Response:  As  stated  in  the 
July  23, 1986,  TSD,  U.S.  EPA  did  not 
consider  Michigan's  scheme  to  require 
53  percent  and  57  percent  overalll 
control  for  printers  Nos.  7  and  8  to  be 
enforceable.  However,  both  Michigan's 
and  Ford's  November  20, 1986,  letters 
take  the  position  that  the  percent 
reduction  requirements  in  Michigan's 
April  29, 1986,  submittal  of  a  "First 
Supplemental  to  Final  Order"  are 
separately  enforceable.  Therefore,  the 
positions  taken  by  Ford  and  Michigan 
(on  separate  enforceability  of  the 
percent  reduction  requirements)  are 
sufficient  to  clarify  the  separate 
enforceability  of  the  requirements. 
However,  at  this  point,  U.S.  EPA  does 
not  need  to  address  the  positions  taken 
by  Ford  and  Michigan  on  the 
enforceability  issue  because  the  1962 
Michigan  Ozone  SIP  deHciencies  have 
not  been  resolved. ' 

MDNR  Comment  3:  MDNR  asserted 
that  emission  testing  at  steady-state 
operation  is  appropriate.  Steady-state 
operation  is  the  normal  manner  in  which 
emission  testing  of  stationary  sources  is 
routinely  done  in  the  State  of  Michigan 
on  all  stationary  facilities.  The  company 
outlined  a  further  description  of 
conditions  that  would  be  maintained  at 
the  facility  to  achieve  steady-state 
operation.  MDNR  contended  that  the 
same  test  methodology  that  was 
appropriate  to  estabUsh  the  standard 
should  also  be  appropriate  to  verify 
compliance. 

USEPA  Response:  U.S.  EPA  has 
reviewed  Michigan's  and  Ford's 
comments  and  agrees  that  the  language, 
regarding  steady-state  operation  in  the 
"First  Supplement  to  Final  Order"  is 
acceptable.  Emission  testing  is 
appropriate  at  those  conditions  at  which 
Printers  No.  7  and  No.  8  operate  in 
normal  production. 

MDNR  Comment  4:  MDNR  defended 
the  extended  shutdown  dates  for  the 
uncontrolled  printers  by  pointing  out 
that  these  printers  are  not  shut  down 
and  that  the  supplemental  Consent 


'  The  propoa«d  SIP  revision  does  not  contain  an 
adequate  teat  method  for  determining  compliance 
with  the  53  percent/ 57  percent  overall  control 
emission  limit.  The  applicable  test  method  is 
contained  in  the  "First  Supplement  to  Final  Order." 
This  method  allows  calculation  of  the  pounds  of 
VOC  per  gallon  in  the  coatings  (EPA  Method  24) 
and  the  calculation  of  the  pounds  of  VOC  recovered 
(weighing  the  solvent  and  excluding  water  using  the 
ASTM  method).  The  test  method  In  the 
"supplement"  does  not  allow  calculation  of  the 
percentage  reduction  because  the  units  obtained 
from  EPA  Method  24  (pounds  per  gallon)  are  not  the 
same  as  the  units  obtained  from  weighing  recovered 
solvent  (pounds).  In  addition,  note  that  the  citation 
for  the  ASTM  test  method  in  the  "supplement"  is 
incorrect.  It  should  read  ASTM  D3792-79. 


Order  bars  operation  of  any 
uncontrolled  printer  after  January  21. 
1986.  MDNR  asserted  that  the  company 
did  proceed  to  expeditiously  shut  down 
the  uncontrolled  printers  as  required  by 
the  Order,  once  the  Order  was  entered. 
While  the  timeliness  of  the  past 
shutdown  may  be  an  issue  to  be 
resolved  in  pending  litigation  between 
Ford  and  the  U.S.  EPA.  MDNR  argued 
that  it  is  simply  not  possible  now  to 
effect  any  eariier  shutdown  of  these 
printers.  Thus.  MDNR  asked  that  U.S. 
EPA  approve  the  SIP  revision  because 
the  company's  past  actions  should  not 
a^ect  a  SIP  revision  which  addresses 
the  future  operations  of  the  plant. 

USEPA  Response:  U.S.  EPA  now 
evaluates  the  expeditiousness  of  a  VOC 
compliance  extension  according  to  the 
provisions  of  the  August  7. 1986. 
memorandum  by  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  titled  "Policy  on  SIP 
Revisions  Requesting  CompUance  Date 
Extensions  for  VOC  Sources."  This 
policy  requires  a  survey  of  other  sources 
in  the  same  VOC  category  to  evaluate 
expeditiousness.  This  survey  has  not 
been  performed  by  Michigan;  and, 
therefore,  the  expeditiousness  of  the 
extended  shutdown  schedule  for  the 
uncontrolled  printers  cannot  be 
determined. 

On  February  26. 1987,  the  State  of 
Michigan  sent  U.S.  EPA  a  letter  which 
stated  that  the  State  no  longer  seeks 
approval  of  the  shutdown  schedule 
provided  in  the  original  Final  Order  SIP 
No.  1-1985  for  the  Mt.  Clemens  vinyl 
plant.  Thus,  the  reasonableness  of  the 
time  extension  is  not  under 
consideration  in  this  rulemaking. 

USEPA 's  Proposed  RuIemaJiing  Action 

U.S.  EPA  is  proposing  to  disapprove 
Consent  Order  No.  1-1985.  as 
supplemented,  for  the  Ford  Motor 
Company's  Mt.  Clemens  Vinyl  plant 
because  the  source  is  located  in  an  area 
which  currently  lacks  a  federally 
approved  1982  Ozone  SIP. 

Under  U.S.  EPA  policy,  as  indicated  in 
a  July  29, 1983,  memorandum  &om 
Sheldon  E.  Myers,  former  Director  of  the 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  EPA  will  not  approve  a 
SIP  revision  allowing  relaxed  emission 
standards  in  a  nonaitainment  area, 
tmless  the  State  demonstrates  that  the 
SIP  as  a  whole,  as  revised,  will  result  in 
attainment  by  the  applicable  date.  This 
requirement  has  not  been  met  here. 
Macomb  Coimty,  Michigan,  is  an  ozone 
nonattainer  area  and,  as  such,  must  be 
subject  to  an  U.S.  EPA-approved  SIP 
demonstrating  attainment  as 
expeditiously  as  practicable,  but  no 


later  than  the  end  of  1987.  The  Michigan 
ozone  SIP  has  been  submitted  to  U.S. 
EPA  in  large  part,  but  is  still  undergoing 
U.S.  EPA  review.  U.S.  EPA's  preliminary 
review  indicates  that  the  Michigan 
ozone  plan  lacks  certain  required  RACT 
rules  and  other  SIP-related  elements. 
The  attainment  demonstration  that 
Michigan  submitted  with  its  ozone  plan 
purports  to  show  attainment  by  the  end 
of  1987  on  the  basis  of  reductions  in 
VOC  emissions  in  part  from  those 
sotut:es  for  which  no  RACT  rules  have 
been  submitted.  Michigan's  failure  to 
submit  these  rules  means  that  it  has  not 
demonstrated  that  the  associated  VOC 
reductions  will  occur,  and  thus  that 
attainment  will  occur  by  the  end  of  1987 
or  even  shortly  thereafter. 

In  addition,  under  U.S.  EPA  policy, 
even  if  Michigan  projected  attainment 
solely  from  VOC  reductions  from 
8oiut:e8  other  than  those  lacking  RACT 
rules.  RACT  rules  for  all  sources 
covered  by  RACT  requirements  are 
necessary  as  an  additional  safeguard  for 
attainment.  For  this  reason,  too,  the  lack 
of  RACT  rules  means  U.S.  EPA  cannot 
approve  the  Michigan  SIP.  However, 
under  EPA's  emissions  trading  program, 
sources  covered  by  RACT  emission 
limits  may  be  allowed  to  replace  those 
limits  with  less  stringent  limits  by 
obtaining  emission  credits  from  other 
sources  in  the  area.  Those  credits  must 
be  obtained  in  accordance  with  the 
procediu«s  established  in  the  emissions 
trading  policy  and  will  generally  t>e 
obtained  by  applying  control  to 
previously  imregulated  sources,  by 
applying  emission  limits  that  are  more 
stringent  than  RACT  to  other  sources,  or 
by  taking  credit  from  certain  source 
shutdowns.  It  should  be  noted  that  EPA 
recently  notified  the  Governor  of 
Michigan  that  its  ozone  SIP  for  the 
Detroit  area  is  substantially  inadequate 
to  attain  and  maintain  the  national 
ambient  air  quality  standard  for  ozone 
and  that  Michigan  must  revise  the  plan. 
This  action  has  the  effect  of  reinforcing 
the  area's  classification  as  an  area 
"needing  but  lacking  an  approved 
attainment  demonstration"  under  the 
emissions  trading  poHcy,  and  thus 
requires  any  request  for  approval  of  an 
emissions  trade  to  use  a  more  stringent 
emissions  "baseline"  on  which  to 
determine  surplus  emission  credits.  In  a 
separate  notice,  U.S.  EPA  will  be 
addressing  the  deficiencies  associated 
with  the  State  of  Michigan's  proposed 
1982  Ozone  SIP  revision. 

A  30-day  public  comment  period  is 
being  provided  on  this  notice  of 
proposed  disapproval  rulemaking. 
Public  comments  received  on  or  before 
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August  19. 19B8  will  be  considered  in 
U.S.  EPA's  final  rulemaking  action. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  disapproval  section  will  not 
have  a  signiRcant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  action  applies  to  only  one 
source.  In  addition,  this  action  imposes 
no  additional  requirements  on  the 
source. 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Intergovernmental  relations. 

Authority:  42  U.S.C  7401-7642. 

Dated:  September  23, 1987. 
(Editorial  Nota:  This  document  was  received 
at  the  Office  of  the  Federal  Register  on  July 
IS.  1988.) 

Valdaa  V.  Adamkua. 
Regional  Administrator. 
(FR  Doc  88-16324  Filed  7-19-68;  8:45  am] 
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40  CFR  Part  52 
(FRL-34ie-4] 

Approval  and  Promulgation  of 
Implententatlon  Plans;  Michigan 

aoincy:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Proposed  rulemaldng. 

summary:  USEPA  proposes  to 
disapprove  a  request  to  revise  the 
Micliigan  State  Implementation  Plan 
(SIP)  for  Ozone  for  the  Ford  Motor 
Company's  Romeo  Tractor  Plant.  This 
proposed  revisions  requests  a 
compliance  date  extention  for  a  number 
of  paint  operations  and  a  relaxation  of 
the  volatile  organic  compound  (VOC) 
emissions  limit  contained  in  Michigan's 
Rule  336.1621  for  certain  paint 
operations  at  the  Ford  Motor  Company's 
Romeo  Tractor  and  Equipment  Plant  in 
Macomb  County,  Michigan. 

USEPA  is  proposing  to  disapprove  this 
revision  because:  (1)  The  State  failed  to 
provide  adequate  documentation  that 
the  December  31, 1986,  compliance  date 
extension  is  as  expeditious  as 
practicable  in  accordance  writh  the 
Clean  Air  Act  and  USEPA's  policy;  (2) 
the  State  has  failed  to  demonstrate  that 
a  proposed  emission  limitation  of  4.8  lbs. 
of  VOC  per  gallon  of  coating  for  the 
final  repair  operations  constitutes 
reasonably  available  control  technology 
(RACT),  or  that  the  existing  RACT- 
based  emission  limit  is  technologically 
or  economically  infeasible  for  these 


operations;  and  (3)  the  State  has  not 
demonstrated  that  this  relaxation  would 
not  interfere  with  timely  attainment  and 
maintenance  of  the  ozone  standard  in 
the  Detroit  area. 

DATC  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  August  19, 1968. 
AOOfWSSCS:  Copies  of  the  SIP  revision 
are  available  at  the  following  address 
for  review:  (It  is  recommended  that  you 
telephone  Ms.  Toni  Lesser,  at  (312)  886- 
6037,  before  visiting  the  Region  V  office.) 
U.S.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch 

(5AR-2e).  230  South  Dearborn  Street. 

Chicago,  Illinois  60604. 
Michigan  Department  of  Natural 

Resources.  Air  Quality  Division. 

Stevens  T.  Mason  Building,  530  W. 

Allegan,  Lansing,  Michigan  48909. 

Comments  on  this  proposed  SIP 
revision  request  should  be  addressed  to: 
(Please  submit  an  original  and  three 
copies,  if  possible.)  Gary  Gulezian. 
Chief.  Regulatory  Analysis  Section.  U.S. 
Environmental  Protection  Agency^ 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Street. 
Chicago.  Illinois  60604. 
ron  nrnTHCR  intoimation  contact: 
Ms.  Toni  Lesser,  Michigan  Regulatory 
Specialist,  U.S.  Environment  Protection 
Agency,  Region  V,  Air  and  Radiation 
Branch  (5AR-28),  230  South  Dearl>om 
Street,  Chicago,  Illinois  60604.  (312)  880- 
6037. 

SUPPLEMCNTARV  tNTOWMATlOW:  On  May 
13. 1985.  the  Michigan  Department  of 
Natural  Resources  (MDNR)  submitted  a 
SIP  revision  request  for  the  Ford  Motor 
Company's  Romeo  Tractor  and 
Equipment  Plant  in  the  form  of  a 
Stipulation  for  Entry  of  Consent  Order 
and  Final  Order  No.  3-1985.  The  Romeo 
plant  is  located  in  Macomb  County, 
Michigan,  which  is  in  an  urban  ozone 
nonattainment  area. 

Summary  of  Ford-Romeo  Tractor  and 
Equipment  SIP  Revision 

The  Ford  Motor  Company's  Romeo 
Tractor  and  Equipment  Plant  assembles 
and  finishes  a  «vide  variety  of  heavy 
equipment  for  agricultural,  construction 
and  industrial  applications.  The  plant 
includes  six  paint  operations  which  are 
subject  to  the  Michigan  Air  Pollution 
Control  Commission  (MAPCC)  Rule 
336.1621.  These  operations  are:  A  small 
parts  paint  system,  a  fiat  deck  tractor 
chassis  system,  a  straddle  mount  tractor 
chassis  system,  and  a  touch-up  and 
repair  facility  for  agriciiltural  and 
industrial  tractor  modifications  and 
repairs.  A  system  for  painting  hydraulic 
cylinder  subassemblies  and  a 
modification  building  paint  repair  booth 


are  exempted  from  the  requirements  of 
R33e.l621  because  the  annual  emissions 
from  these  sources  are  under  10  tons. 
Primers  and  top  coatings  are  applied  by 
a  "wet-on-wet"  basis  throtigh 
conventional  air  atomized  spray.  The 
company  uses  approximately  160 
topcoat  colors,  most  of  these  consisting 
of  specialty  colors  with  annual  usage 
volumes  below  15  gallons.  Current  plant 
production  is  approximately  70 
agicultural  and  20  industrial  tractors  per 
day  on  two  shifts  per  day,  5  days  per 
week.  50  weeks  per  year. 

Current  Federally  Approved  State  Rule 
Requirements 

Michigan's  Rule  336.1621  establishes 
VOC  emission  limits  for  miscellaneous 
metal  coating  operations  and  specifies  a 
final  compliance  date  of  December  31, 
1983.  Rule  336.1621  was  approved  by 
USEPA  as  part  of  Michigan's  Part  D  SIP 
on  June  29, 1982  (47  FR  28097).  The 
emission  limits  in  R336.1621  require  at 
least  the  applicaton  of  RACT  as 
required  by  section  172(b)  of  the  Clean 
Air  Act  (CAA).  TTie  paint  operations  at 
the  Romeo  plant  are  presently  subject  to 
the  VOC  limit  of  3.5  lbs.  of  VOC/gallon 
of  coating,  minus  water,  as  applied,  for 
"extreme  performance"  coatings  set 
forth  in  R336.1621(l)(c). 

Proposed  Emission  Limits 

Consent  Order  No.  3-1985  would 
revise  the  existing  SIP  requirements  in 
R336.1621  for  the  six  paint  operations  at 
the  Romeo  Tractor  and  Equipment  Plant 
described  above  as  follows: 

1.  Three  paint  operations  covered  by 
the  rule  (the  industrial  tractor  paint 
repair  t>ooth,  the  agricultiual  tractor 
paint  repair  booth  and  the  touch-up 
paint  repair  booth)  would  have  a  higher 
final  emission  limit  of  4.8  pounds  of 
VOC/gaUon.  minus  water,  as  applied  for 
standard  and  specialty  colors. 

2.  The  final  compliance  date  for  all  six 
paint  operations  covered  by  the  Order 
would  be  extended  to  December  31, 
1986. 

3.  Interim  emission  limits  established 
for  all  six  paint  operations  from  1963  to 
the  final  1986  compliance  deadline 
exceed  the  3.5  pound/gallon  limit  set 
forth  in  R33e.l621. 

4.  The  MAPCC  could  establish 
"equivalent"  emission  limits  expressed 
in  terms  of  pounds  of  VOC  per  gallon  of 
solids  applied. 

5.  Compliance  with  the  emission  limits 
would  be  determined  as  a  24-hour 
weighted  average  of  all  the  standard 
and  specialty  colors  used.  The  current 
rule  requires  compliance  with  the  VOC 
limits  to  be  met  on  an  instantaneous 


basis.  There  is  no  provision  for 
averaging  over  time. 

Specifically,  Consent  Order  No.  3- 
1985,  includes  the  following  compliance 
schedule  and  emission  limits  for  each  of 
the  six  paint  operations  covered  in  the 
order 

Flat  Deck  Chassis  Paint  Booth 

•  Until  December  31, 1984,  VOC 
emissions  from  application  of  all 
standard  and  specialty  colors  shall  not 
exceed  5.4  pounds  of  VOC  per  gallon  of 
coating,  minus  water  as  applied,  based 
on  a  24-hotu'  averaging  period. 

•  By  December  31, 1984,  and  until 
December  31, 1986.  the  VOC  emissions 
from  the  application  of  all  standard  and 
specialty  colors  shall  not  exceed  3.7 
pounds  of  VOC  per  gallon  of  coating, 
minus  water,  as  applied,  based  on  a  24- 
hour  averaging  period. 

•  After  December  31, 1986.  the  VOC 
emissions  fit>m  the  application  of  all 
standard  and  specialty  colors  shall  not 
exceed  3.5  pounds  of  VOC  per  gallon  of 
coating,  minus  water,  as  applied,  based 
on  a  24-hour  averaging  period. 

Straddle  Mount  Chassis  Paint  Booth 

•  Until  December  31. 1985,  VOC 
emissions  &t)m  application  of  all 
standard  and  specialty  colors  shall  not 
exceed  5.2  potmds  of  VOC  per  gallon  of 
coating,  minus  water,  as  applied. 

•  By  December  31, 1985,  and  until 
December  31, 1986,  the  VOC  emissions 
fivm  the  application  of  all  standard  and 
specialty  colors  shall  not  exceed  4.3 
pounds  of  VOC  per  gallon  of  coating, 
minus  water,  as  applied,  based  on  a  24- 
hour  averaging  period. 

•  After  December  31, 1986,  the  VOC 
emissions  fit}m  the  application  of  all 
standard  and  specialty  colors  shall  not 
exceed  3.5  pounds  of  VOC  per  gallon  of 
coating,  minus  water,  as  applied,  based 
on  a  24-hour  averaging  period. 

Small  Parts  Paint  Booth 

•  Until  December  31, 1985,  VOC 
emission  from  the  application  of  all 
standard  and  specialty  colors  shall  not 
exceed  5.3  pounds  of  VOC  per  gallon  of 
coating,  minus  water,  as  applied. 

•  By  December  31, 1985,  and  until 
December  31, 1986,  the  VOC  emissions 
from  the  application  of  all  standard  and 
specialty  colors  shall  not  exceed  4.3 
pounds  of  VOC  per  gallon  of  coating, 
minus  water,  as  applied,  based  on  a  24- 
hour  averaging  period. 

•  After  December  31, 1986.  the  VOC 
emissions  from  the  application  of  all 
standard  and  specialty  colors  shall  not 
exceed  3.5  pounds  of  VOC  per  gallon  of 
coating,  minus  water,  as  applied,  based 
on  a  24-hour  averaging  period. 


Industrial  Tractor  Paint  Repair  Booth 

•  Until  December  31, 1985.  VOC 
emissions  from  the  application  of  all 
standard  and  specialty  colors  shall  not 
exceed  5.9  potmds  of  VOC  per  gallon  of 
coating,  minus  water,  as  applied,  based 
on  a  24-hour  averaging  period. 

•  By  December  31, 1985,  and  until 
December  31, 1966,  the  VOC  emissions 
bom  the  application  of  all  standard  and 
specialty  colors  shall  not  exceed  5.2 
I>oimds  of  VOC  per  gallon  of  coating, 
minus  water,  as  applied,  based  on  a  24- 
hour  averaging  period. 

•  After  December  31, 1986,  the  VOC 
emissions  from  the  application  and 
specialty  colors  shall  not  exceed  4.8 
poimds  of  VOC  per  gallon  of  coating, 
minus  water,  as  applied,  based  on  a  24- 
hour  averaging  period. 

Agricultural  Tractor  Paint  Repair  Booth 

•  Until  December  31, 1985.  VOC 
emissions  from  the  application  of  all 
standard  and  specialty  colors  shall  not 
exceed  5.4  potmds  of  VOC  per  gallon  of 
coating,  minus  water,  as  applied,  based 
on  a  24-hour  averaging  period. 

•  By  December  31, 1985,  and  until 
December  31. 1988,  the  VOC  emissions 
from  the  application  of  standard  and 
specialty  colors  shall  not  exceed  5.0 
pounds  of  VOC  per  gallon  of  coating, 
minus  water,  as  applied,  based  on  a  24- 
hour  averaging  period. 

•  After  December  31. 1986.  the  VOC 
emissions  fit>m  the  application  of  all 
standard  and  specialty  colors  shall  not 
exceed  4.8  poimds  of  VOC  per  gallon  of 
coating,  minus  water,  as  applied,  based 
on  a  24-hoiu'  averaging  period. 

Touch-Up  Paint  Repair  Booth 

•  Until  December  31, 1985,  VOC 
emissions  fitim  the  application  of  all 
standard  and  specialty  colors  shall  not 
exceed  5.4  poimds  of  VOC  per  gallon  of 
coating,  minus  water,  as  applied,  based 
on  a  24-hour  average. 

•  By  December  31, 1985,  and  until 
December  31, 1986,  the  VOC  emissions 
fit)m  the  application  of  standeird  and 
specialty  colors  shall  not  exceed  5.2 
poimds  of  VOC  per  gallon  of  coating, 
minus  water,  as  applied,  based  on  a  24- 
hour  averaging  period. 

•  After  December  31, 1986,  the  VOC 
emissions  from  the  application  of  all 
standard  and  specialty  colors  shall  not 
exceed  4.8  poimds  of  VOC  per  gallon  of 
coating,  minus  water,  as  applied,  based 
on  a  24-hour  averaging  period. 

USEPA's  Evaluation  of  the  Proposed 
Revision 

Air  Quality  Considerations 

Macomb  County,  where  the  Ford 
Romeo  plant  is  located,  is  a  primary 


nonattainment  area  for  ozone.  Michigan 
requested  and  obtained  from  USEPA  an 
extension  for  achieving  the  ozone 
national  ambient  air  quality  standard 
(NAAQS)  for  the  Detroit  Metropolitan 
area,  including  Macomb  County,  to 
December  31, 1987.  Michigan  was, 
therefore,  required  by  the  Clean  Air  Act 
(CAA)  to  submit  a  revised  ozone  plan 
for  the  Detroit  area  by  July  1982,  which 
demonstrated  attainment  of  the  ozone 
NAAQS  not  later  than  December  31, 
1987.  On  April  3, 1983,  Michigan 
submitted  its  1982  Ozone  SIP  for  the 
Detroit  urban  area,  which  USEPA 
proposed  to  disapprove  on  June  14, 1984. 
(49  FR  24544)  due  to  the  failure  of  the 
plan  to  demonstrate  attainment 

Michigan  submitted  a  revised  1982 
Ozone  SIP  on  June  12, 1985.  The  impact 
of  the  relaxations  in  this  Consent  Order 
on  air  quality  and  maintenance  of 
reasonable  further  progress  (RFP)  are 
taken  into  account  in  ^e  ozone 
attainment  demonstration  for  the  Detroit 
nonattainment  area  that  was  part  of  the 
June  12, 1985,  submittal.  The  attainment 
demonstration,  as  submitted,  predicts 
attainment  of  the  ozone  standard  by 
1987  as  required  by  the  CAA  and 
USEPA  guidelines.  However.  USEPA 
has  not  approved  the  State's  proposed 
revised  ozone  plan  for  the  Detroit  Urban 
area.  USEPA's  SIP  revision  policy 
requires  that  the  SIP  include  an 
approvable  attainment  demonstration, 
under  which  it  can  be  determined  that  a 
proposed  relaxation  will  not  interfere 
with  RFP  toward,  and  timely  attainment 
of,  the  ozone  NAAQS. 

The  Michigan  Ozone  SIP  has  been 
submitted  to  USEPA  in  large  part,  but  is 
still  undergoing  USEPA  review. 
USEPA's  preliminary  review  indicates 
that  the  Michigan  ozone  plan  lacks 
certain  required  RACT  rules  and  other 
SIP-related  elements.  In  a  separate 
action  USEPA  will  be  addressing  the 
deficiencies  associated  with  the  State  of 
Michigan's  proposed  1982  Ozone  SIP 
revision. 

The  attainment  demonstration  that 
Michigan  submitted  with  its  ozone  plan 
purports  to  show  attainment  by  the  end 
of  1987  on  the  basis  of  reductions  in 
VOC  emissions  in  part  trom  sources  for 
which  no  RACT  rules  have  been 
submitted.  Michigan's  failure  to  submit 
these  rules  means  that  it  has  not 
demonstrated  that  the  associated  VOC 
reductions  will  occur,  and  thus  that 
attainment  will  occur  by  the  end  of  1987 
or  even  shortly  thereafter.  In  addition, 
under  USEPA  policy,  even  if  attainment 
were  projected  to  result  soley  from  VOC 
reductions  associated  with  sources 
other  than  those  for  which  no  RACT 
rules  have  been  submitted,  RACT  rules 
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for  ail  sources  covered  by  RACT 
requirements  are  necessary  as  an 
additional  safeguard  for  attainment  For 
this  reason,  too.  the  lack  of  RACT  rules 
means  USEPA  cannot  approve  the 
Michigan  SIP. 

However,  under  EPA's  emissions 
trading  program,  sources  covered  by 
RACT  emission  limits  may  be  allowed 
to  replace  those  limits  with  less 
stringent  limits  by  obtaining  emission 
credits  from  other  sources  in  the  area. 
Those  credits  must  be  obtained  in 
accordance  with  the  procedures 
established  in  the  emissions  trading 
policy  and  will  generally  be  obtained  by 
applying  control  to  previously 
uiu«gulated  sources,  by  applying 
emission  limits  that  are  more  stringent 
than  RACT  to  other  sources,  or  by 
taking  credit  from  certain  source 
shutdowns.  It  should  be  noted  that  EPA 
recently  notlHed  the  Governor  of 
Michigan  that  its  ozone  SIP  for  the 
Detroit  area  is  substantially  inadequate 
to  attain  and  maintain  the  national 
ambient  air  quality  standard  for  ozone 
and  that  Michigan  must  revise  the  plan. 
This  action  has  the  effect  of  reinforcing 
the  area's  classification  as  an  area 
"needing  but  lacking  an  approved 
attainment  demonstration"  under  the 
emissions  trading  policy,  and  thus 
requires  any  request  for  approval  of  an 
emissions  trade  to  use  a  more  stringent 
emissions  "baseline"  on  which  to 
determine  siuplus  emissions  credits. 

Equivalent  Emission  Limitations 

The  consent  decree  would  allow  the 
MAPCC  to  determine  and  establish 
"equivalent"  emission  limits  for  the 
Romeo  paint  operations  expressed  in 
terms  of  pounds  of  VOC  per  gallon  of 
solids  applied.  A  determination  of 
"equivalent"  emission  limits  would 
require  an  evaluation  of  the  baseline 
and  actual  transfer  efficiency  of  the 
operations.  Determining  equivalent 
emission  limits  is  not  straightforward  for 
miscellaneous  metal  sources  because 
there  is  no  pre-established  baseline 
transfer  efficiency  (as  exists  for 
automotive  and  large  appliance 
sources).  For  this  reason,  the 
formulation  of  equivalent  emission 
limits  for  this  type  of  source  would 
involve  the  exercise  of  significant 
discretion  by  the  State. 

Under  sections  110(a)(2)  and  172(b)  of 
the  Clean  Air  Act.  USQ>A  can  approve 
SIP  provisions  only  if  they  do  not 
interfere  with  timely  attainment  and 
maintenance  of  the  national  ambient  air 
quality  standards.  USEPA  cannot  be 
assured  that  the  State's  exercise  of 
discretion  in  choosing  equivalent 
emission  Units  for  this  type  of  source 
will  be  adequate  to  protect  the  standard. 


Consequently.  USEPA  cannot  approve 
this  equivalency  provision  as  a 
"generic"  authorization  for  the  state  to 
adopt  new  federally  enforceable  limits 
without  USEPA's  subsequent  case-by- 
case  approval.  Since  the  state 
apparently  intended  that  USEPA 
approve  this  equivalency  provision  as 
such  a  generic  authorization.  USEPA 
proposes  to  disapprove  the  provision. 

Relaxed  Final  Emission  Limit  For  Final 
Repair  (^rations 

Michigan  justified  the  proposed 
relaxed  limit  of  4.8  pounds  of  VOC  per 
gallon  for  the  three  tractor  paint  repair 
operations  by  stating  that  R336.1621 
includes  this  same  limit  for  truck  final 
repair  coatings.  Michigan  believes  that 
the  4.8  Init  for  truck  final  repair  should 
also  apply  to  tractor  final  repair  because 
"the  air  diy  and  color  match 
requirements  necessitating  the  4.8  limit 
for  trucks  also  exist  for  tractor  final 
repair." 

However,  the  existence  of  a  4.8  lbs/ 
gal  limit  on  truck  final  repair  is  not  a 
basis  for  relaxing  the  tractor  final  repair 
limit.  Michigan  must  present  a  basis  for 
its  position  that  a  limit  of  3.5  Ibs/VOC 
gallon  is  not  RACT  for  these  sources  at 
the  Romeo  Plant 

Compliance  Date  Extensions 

USEPA  has  determined  that  the  State 
has  failed  to  adequately  demonstrate 
that  the  December  31. 1986  compliance 
date  extension  is  as  expeditious  as 
practicable  in  accordance  with  the 
Clean  Air  Act  and  USEPA's  policy  on 
compliance  date  extensions.  In 
particular,  the  State  has  not  adequately 
researched  the  compliance  status  of 
similar  sources  to  determine  if 
compliance  by  the  original  deadline  was 
reasonable.  Nor  has  the  State 
demonstrated  that  the  compliance  date 
extension  will  not  interfere  with 
reasonable  futher  progress  toward 
attainment  of  the  National  Ambient  Air 
Quality  Standard  for  ozone.  Therefore. 
USEPA  is  proposing  to  disapprove  die 
compliance  data  extension. 

Proposed  Action 

USEPA  is  proposing  to  disapprove 
Consent  Order  No.  3-10B5  for  the  Ford 
Motor  Company's  Romeo  Tractor  and 
Equipment  Plant,  for  the  following 
reasons: 

(1)  The  State  failed  to  demonstrate 
that  the  compliance  date  extension  is  as 
expeditious  as  practicable  in 
accordance  with  USQ>A's  August  7. 
1986,  policy. 

(2)  The  order  includes  an  equivalency 
provision  that  would  grant  the  state 
overbroad  discretion  to  change  the  SIP 
unilaterally  in  a  manner  that  may 


interfere  with  timely  attainment  and 
mainteance  of  the  ozone  standard. 

(3)  No  documentation  was  provided  to 
demonstrate  that  a  final  repair  limit  of 
4.8  lbs.  voc/gallon  of  coatings  is 
consistent  with  RACT  and  that  the 
existing  SIP  limit  of  3.5  lbs.  of  VOC/ 
gallon  for  these  operations  is  infeasible. 

(4)  The  source  is  located  in  Macomb 
County,  an  urban  nonattainment  area 
which  currently  lades  an  approvable 
1982  Ozone  SIP. 

A  30-day  public  comment  period  is 
being  provided  on  this  notice  of 
proposed  disapproval  rulemaking. 
Public  comments  received  on  or  before 
August  19, 1988  wil  be  considered  in 
USEPA's  final  rulemaking  action. 

Under  Executive  Order  12291.  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Ofice  of  Management 
and  Budget  (0MB)  for  review. 

Under  5  U.S.C.  60S(b).  I  certify  that 
this  SIP  disapproval  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  action  applies  to  only  one 
source.  In  addition,  this  action  imposes 
no  additional  requirements  on  the 
source. 

List  of  Sdbjacts  fai  40  CFR  Part  S2 

Air  pollution -oenlfol.  Ozono, 
Intergovernmental  relations. 

Authority:  42  U.8.C  7401-7842. 

Date:  March  31, 19S7. 
VaMas  V.  Adomkus, 
Regional  AdminittntHir. 
(PR  Doc.  8»-1632S  Piled  7-19-88;  8:45  am] 
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DMignatlon  of  Araat  for  Air  Quamy 
Planning  Purpoaoa;  Pamwylvania 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 

ACTKMi:  Proposed  rale. 

StMiMARV:  BPAis  preposMg  to  approve 
a  request  &Y>m  the  Commonwealth  of 
Pennsylvania  to  revise  the  attainment 
status  designations  of  York  and 
Lancaster  Counties  from  "Do  Not  Meet 
Primary  Standards"  to  "fieMv  Ikaa 
National  Standards"  with  respect  to 
ozone.  The  intent  of  this  notice  is  to 
discuss  the  results  of  EPA's  review  of       ! 
the  Commonwealth's  redeslgnation  ! 

request  and  to  solkdt  f«Mic  comments      I 
on  EPA's  proposed  action. 

OATK  Comments  must  be  received  on  or 
before  August  19. 1968. 


ADDRESSES:  Copies  of  the  proposed 
redeslgnation  request  and 
accompanying  support  material  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  III,  Air  Management  Division. 
841  Chestnut  Building,  Philadelphia, 
PA  19107.  ATTN:  David  L  Arnold 
Commonwealth  of  Pennsylvania. 
Department  of  Environmental 
Resources.  Bureau  of  Air  Quality 
Control,  200  Nortii  3rd  Street 
Harrisburg,  PA  17120  ATTN:  Gary 
Triplett. 

All  comments  on  the  proposed 
revisions  submitted  within  30  days  of 
publication  of  this  notice  will  be 
considered  and  should  be  directed  to 
David  L.  Arnold,  Chief,  Program 
Planning  Section  at  the  EPA,  Region  III. 
841  Chestnut  Building,  Philadelphia. 
Pennsylvania  19107.  EPA  docket  No. 
107PA-47. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Larry  Budney  (3AM13)  at  the  EPA, 
Region  III  address  above  or  call  (215) 
597-0545. 

SUPPLEMENTARY  INFORSIATKNI:  Under 
section  107(d)  of  the  Clean  Air  Act  the 
Administrator  of  EPA  has  promulgated 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  attaiiunent  status 
for  all  areas  within  each  State  (See  43 
FR  8962  (March  3, 1978)).  These  area 
designations  are  subject  to  revision 
whenever  sufficient  data  become 
available  to  warrant  a  redeslgnation. 

On  April  16. 1987.  the  Pennsylvania 
Department  of  Environmental  Resources 
(DER)  submitted  a  request  to  EPA  to 
have  Yoric  and  Lancaster  Counties 
redesignated  from  "Do  Not  Meet 
Primary  Standards"  to  "Better  Than 
National  Standards"  with  respect  to 
ozone.  With  a  May  19, 1987. 
acknowledgement  of  receipt  of  the 
request,  EPA  requested  that  DER 
provide  additional  documentation  in 
support  of  the  redeslgnation  request 
including  information  pertinent  to 
control  strategy  implementation.  DER 
submitted  the  supplemental  information 
on  February  16  and  23. 1988. 

When  considering  a  redeslgnation 
request  for  ozone,  a  number  of  criteria 
must  be  considered.  The  most  important 
is  the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  is  defined 
to  be  violated  when  the  annual  average 
expected  number  of  daily  exceedances 
of  the  standard  (0.12  parts  per  million.  1 
hour  average)  is  greater  than  1.0.  A  daily 
exceedance  occurs  when  the  maximum 
hourly  ozone  concentration  during  a 
given  day  exceeds  0.124  ppm 
("Guidelines  for  the  Interpretation  of 


Ozone  Air  Quality  Standards,"  EPA- 
450/4-79-003).  The  expected  number  of 
daily  exceedances  is  calculated  from  the 
observed  number  of  exceedances  by 
making  the  assumption  that  non- 
monitored  days  (invalid  or  incomplete) 
have  the  same  fi-action  of  daily 
exceedances  as  those  observed  on 
monitored  days  (EPA-450/4-79-003). 

Specific  criteria  for  ozone 
redeslgnation  reviews  are  given  in  an 
April  21, 1983  policy  memorandiun  from 
Sheldon  Meyers,  former  Director  of 
EPA's  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS).  and  an  April  6. 
1987  policy  memorandum  from  Gerald 
A.  Emison.  Director  of  OAQPS.  Those 
memoranda  indicate  that  the  average 
number  of  expected  exceedances  for 
each  monitoring  site  is  to  be  based  on 
ozone  concentrations  contained  in  the 
most  recent  three  years  of  data,  if  three 
years  of  data  are  available.  They  also 
specify  the  requirement  that  observed 
improvements  in  air  quality  must  be  due 
to  implementation  of  permanent  and 
enforceable  emission  control  measures, 
and  that  the  EPA-approved  control 
strategy  be  fully  implemented. 

Ambient  ozone  monitoring  data  from 
the  York  and  Lancaster  County  monitors 
show  one  exceedance  of  the  ozone 
NAAQS  at  each  monitor  during  the  1985 
through  1987  monitoring  seasons.  The 
annual  average  expected  number  of 
daily  exceedances  equals  0.34  at  the 
York  County  monitor  and  0.35  at  the 
Lancaster  County  monitor  during  that 
three  year  period.  Meteorological  and 
economic  conditions  during  tJhe  1985- 
1987  period  were  reasonably  typical. 
Therefore,  ozone  concentrations  during 
that  period  are  believed  to  be 
representative  of  ozone  air  quality  that 
can  be  expected  in  York  Lancaster 
Counties,  and  the  data  demonstrate 
monitored  attainment  of  the  ozone 
NAAQS.  EPA  examined  the  1985 
through  1967  air  quality  data  and  found 
that  they  were  collected  in  accordance 
with  all  EPA  requirements. 

Over  the  longer  term  (since  1980),  air 
quality  in  both  counties  has  improved 
substantially.  During  the  1980-1984 
period,  the  York  Coimty  monitor  showed 
an  average  of  about  2.4  exceedances  per 
year,  and  3.6  exceedances  per  year  at 
the  Lancaster  County  monitor.  As 
discussed  above,  each  monitor  has 
registered  less  than  one  exceedance  per 
year  since  1984. 

In  any  proposed  redeslgnation  to 
attainment,  it  is  important  to  be  able  to 
demonstrate  that  the  observed 
improvement  in  air  quality  is  due  to 
permanent  VOC  (volatile  organic 
compound)  emission  reduction  measures 
rather  than  temporary  factors  such  as 
changing  economic  conditions.  In  the 


case  of  York  and  Lancaster  Counties,  no 
significant  emission  reductions  have 
occurred  due  to  economic  downturn  or 
temporary  shutdowns.  Therefore, 
economic  downturn  is  not  responsible 
for  the  observed  improvement  in  air 
quality.  Significant  permanent  emission 
reduction  measures  were  implemented 
at  several  major  point  sources  in  each 
county  since  1980.  The  total 
improvement  in  air  quality  during  the 
1980-1987  time  period  is  atbibuted  to 
implementation  of  area-wide  Group  I 
and  II  RACT  (Reasonably  Available 
Control  Technology)  controls  and  year- 
to-year  mobile  source  emission 
reductions  obtained  through  the  Federal 
Motor  Vehicle  Control  Program.  Those 
regulations  will  remain  in  effect  after 
the  redesignation. 

In  addition  to  the  above,  EPA  policy 
provides  that  redesignation  of  an  area  to 
attainment  status  for  ozone  requires  that 
the  current  EPA  approved  control 
strategey  for  VOC  sources  be  fully 
implemented.  To  judge  whether  this 
criterion  has  been  satisfied,  EPA  looks     ' 
to  the  Commonwealth  to  review  source 
inspection  and  compliance  records  on 
file  to  confirm  that  all  affected  sources 
in  the  area  under  consideration  have 
either  installed  and  are  operating  RACT 
controls  or  are  on  an  enforceable 
compliance  schedule. 

The  Commonwealth  conducted  this 
review  and  determined  that  the  stated 
criterion  has  been  met  in  the  affected 
counties.  The  EPA  Region  III  Air 
Enforcement  Branch,  through  further 
discussions  with  the  Commonwealth 
and  through  an  independent  review  of 
the  Compliance  Data  System  (CDS) 
Quick  Look  Report  for  those  counties 
determined  that  with  one  exception,  all 
major  VOC  sources  in  those  counties 
are  in  compliance  with  applicable  RACT 
control  requirements.  The  source  in 
question  had  installed  control 
equipment  but  it  was  rendered 
inoperable  due  to  a  fire  in  December 
1987.  The  source  has  been  operating 
since  without  controls.  The 
Commonwealth  has  subsequently 
negotiated  a  consent  agreement  with  the 
source  to  repair  the  control  equipment. 
The  agreement  contains  a  schedule  for 
compliance  by  September  1988.  In 
conclusion,  EPA  has  determined  that  the 
Comonwealth  is  fully  implementing  its 
control  strategy  requirements. 

Proposed  Action 

EPA  finds  that  the  proposed 
redesignations  of  York  and  Lancaster 
Counties,  Pennsylvania  for  ozone  are 
approvable,  and  therefore  proposes  to 
redesignate  those  counties  to  "Better 
Than  National  Standards."  The 
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proposed  redesignations  are  based  ufran 
three  years  (1985-1987)  of  air  quality 
data,  which  demonstrate  attainment  of 
the  ozone  NAAQS  in  both  counties, 
combined  with  the  fact  that  the 
approved  emission  control  strategy  has 
been  fully  implemented. 

Interested  parties  are  invited  to 
submit  comments  on  this  action.  EPA 
will  consider  comments  received  within 
30  days  of  publication  of  this  notice. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C  7401-7642. 

Date:  May  23. 1988. 
lames  M.  Seif. 
Regional  Administrator. 
[FR  Doc.  88-16322  Filed  7-19-88;  8:45  am] 

MLUM  OOOC  IBM  10  II 

40  CFR  Part  180 

(PP  8E3605/P45e;  FRL-3417-51 

Pesticide  Tolerance  for  Metalaxyt 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  fungicide 
metalaxyl  and  its  metabolites  in  or  on 
the  raw  agricultural  commodity  papaya. 
The  proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  pesticide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregulational  Research  Project 
No.  4  (IR-4). 

DATE:  Comments,  identified  by  the 
docximent  control  number  [PP  8E3605/ 
P4S6],  must  be  received  on  or  before 
August  19, 1988. 

ADDRESS:  By  mail,  submit  written 
comments  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  PesHcide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460 
In  person,  bring  comments  to:  Room  246, 
CM  No.  2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202. 


Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  mariced  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal , 
holidays. 

rOR  niRTMCR  INFORMATION  CONTACT:  By 

mail: 

Hoyt  Jamerson.  Emergency  Response 
and  Minor  Use  Section  (TS-767C), 
Registration  Division,  Environmental 
Protection  Agency,  401 M  St.,  SW., 
Washington,  DC  20460 

Office  location  and  telephone  number 
Room  716H,  CM  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  557-2310. 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University,  New  Bumswidc,  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
8E3605  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director.  IR-4 
Project,  and  the  Agricultural  Experiment 
Station  of  California. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  proposes  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  fungicide 
metalaxyl.  (/V-(2,6-dimethylphenyl)- 
A/(methoxylacetyl]  alanine  methyl  ester] 
and  its  metabolites  containing  the  2.6- 
dimethylaniline  moiety,  and  N-{2- 
hydroxy  methyl-6-methyl)- 
Mmethoxyacetyl)-alanine  methylester. 
each  expressed  as  metalaxyl  in  or  on 
the  raw  agricultural  conunodity  papaya 
at  0.1  part  per  million  (ppm). 

The  petitioner  proposed  diat  use  of 
metalaxyl  on  papaya  be  limited  to 
Hawaii  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  wdll 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 


useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  3-month  feeding  study  in  rats 
with  a  no-observed-effect  level  (NOEL) 
at  250  ppm  (equivalent  to  12.5  milligrams 
(mg)/kilogram  (kg)  of  body  weight/day). 

2.  A  2-year  chronic  feeding/ oncogenic 
study  in  rats  with  no  compound-related 
oncogenic  effects  under  the  conditions 
of  the  study  at  feeding  levels  up  to  1,250 
ppm  (equivalent  to  62.5  mg/kg/day)  and 
an  NOEL  for  systemic  effects  at  250  ppm 
(equivalent  to  12.5  mg/kg/day). 

3.  A  2-year  oncogenicity  study  in  mice 
%vith  no  compound  related  oncogenic 
effects  under  the  conditions  of  the  study 
at  dietary  levels  up  to  1,250  ppm 
(equivalent  to  187.5  mg/kg/day). 

4.  A  e-month  dog  feeding  study  with  a 
NOEL  of  250  ppm  (equivalent  to  6.25 
mg/kg/day). 

5.  A  three-generation  reproduction 
study  in  rats  with  a  NOEL  greater  than 
62.5  mg/kg/day  (highest  dose  tested). 

6.  A  teratology  study  in  rats  with 
NOEL'S  for  maternal  and  developmental 
toxicity  of  50  mg/kg/day. 

7.  A  teratology  study  in  rabbits  with  a 
NOEL  of  300  mg/kg/day  for  maternal 
toxicity  and  greater  than  300  mg/kg/day 
for  developmental  toxicity. 

&  Gene  mutation  assays  in  bacteria, 
yeast,  and  mouse  lymphoma  cells  in 
vitro,  with  or  without  metabolic 
activation,  are  negative. 

9.  Structural  chromosomal  aberration 
assays  are  negative  in  yeast,  hamsters 
[in  vivo  nucleus  anomaly  assay),  and 
mice  (a  dominant  lethal  assay). 

The  acceptable  daily  intake  (ADI). 
based  on  the  6-month  dog  feeding  study 
(NOEL  of  6.25  mg/kg  body  weight/day) 
and  using  a  100-fold  safety  factor,  is 
calculated  to  be  0.06  mg/kg  of  body 
weight/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  is  calculated  to  be 
0.010966  mg/kg  of  body  weight/day;  the 
current  action  will  increase  the  TMRC 
by  0.0000006  mg/kg  of  body  weight/day 
(an  increase  ef  less  than  0.01  percent). 
Published  tolerances  utilize  18.3  percent 
of  the  ADI:  the  current  action  will  utilize 
an  additional  0.001  percent 

The  nature  of  the  residues  is 
adequately  understood  and  adequate 
analytical  methods.  gas-Uquid 
chromatography,  are  available  for 
enforcement  purposes  in  the  Pesticide 
Analytical  Manual  (PAM).  Vol.  II. 
Method  L  and  in  PAM.  Vol.  I  for 
metalaxyl  per  se.  No  secondary  residues 
in  meat,  milk,  poultry,  or  eggs  are 
expected  as  a  result  of  the  proposed  use 
on  papayas;  papayas  are  not  considered 
a  livestock  feed  commodity.  There  are 


currently  no  actions  pending  against  the 
continued  registration  of  this  chemical 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
estabUshed  by  amending  40  CFR  160.408 
would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

And  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticude.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  (PP  8E3605/P456].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  firom  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements. 

Dated:  July  11, 1988. 
Edwin  F.  Tuisworth. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 


2.  Section  180.408  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§1M.40S    ltotaxayi;toteranc««lor 


(c)  Tolerances  with  regional 
registration  (refer  to  S  180.1  (n))  are 
established  for  the  combined  residues  of 
the  fungicide  metalaxyl  lN-[2,6- 
dimethylphenyl)-Ar-{methoxyacetyl) 
alanine  methyl  ester]  and  its  metabolites 
containing  the  2,6-dimethylaniline 
moiety,  and  yV-(2-hydroxy  methyl-6- 
methyl)-Ar-(meUioxyacetyl)-alanine 
methylester,  each  expressed  as 
metalaxyl  in  or  on  the  following  raw 
agricultural  commodity: 


Commodity 


Papaya 


fwf 


0.1 


[FR  Doc.  88-16323  Filed  7-19-88:  8:45  am] 
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40  CFR  Part  300 
IFRL-3406-4] 

National  Priorities  Ust  for 
Uncontrolled  Hazardous  Waste  Sites; 
Deletion  of  a  Site 

AOENCv:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  sites; 
request  for  comments. 

SUMMARY:  Since  the  Environmental 
Protection  Agency  (EPA)  has 
determined  that  all  appropriate  response 
actions  have  been  implemented  at  the 
Matthews  Electroplating  Site  it 
announces  its  intent  to  delete  the  site 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment.  The  NPL 
is  Appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Contingency 
Plan  (NCP),  which  the  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended  by 
SARA.  For  deletion  of  this  site  EPA  will 
accept  and  evaluate  comments  before 
making  the  final  decision  to  delete. 
DATE:  Comments  may  be  submitted  on 
or  before  August  19. 1988. 
ADDRESSES:  Comments  may  be  mailed 
to  Paul  H.  Leonard,  Remedial  Project 
Manager,  Superfund  Branch  (3HW24), 
Environmental  Protection  Agency,  841 
Chestnut  Street,  Philadelphia,  PA  19107. 

Background  information  on  the  site 
may  be  obtained  from: 


EPA  Deletion  Docket,  Superfund  Branch 
(3HW24),  U.S.  Environmental 
Protection  Agency,  841  Chestnut 
Street.  Philadeli^a,  PA  19107,  Attn: 
Paul  Leonard.  (215)  597-8257.  Hours:  6 
a.m.  to  4  p.m. 

Local  Deletion  Docket,  Salem  Public 
Library,  28  East  Main  Street,  Salem. 
VA  24153.  (703)  375-3089,  Hours: 
Monday  to  Thursday  9  a.m.  to  8  p-m.; 
Friday  and  Saturday.  9  ajn.  to  5  p.m.; 
Sunday  2  p.m.  to  5  p.m. 

RHt  FURTHER  INRHWATION  CONTACT: 

Paul  Leonard.  USEPA  (215)  597-8257. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introductioii 

II.  NPL  Deletion  Criteria 
in.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletions 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA),  aimounces  its  intent  to  delete  a 
site  from  the  National  Priorities  List 
(NPL),  Appendix  B,  of  the  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (NCP),  and  requests  comments  on 
this  deletion.  The  EPA  identifies  sites 
that  appear  to  present  a  significant  risk 
to  human  health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Fund  (Trust  Fund)  financed 
remedial  actions.  Any  sites  deleted  from 
the  NPL  remain  eligible  for  Fund- 
financed  remedial  actions  in  the  unlikely 
event  that  conditions  at  the  site  warrant 
such  action. 

EPA  plans  to  delete  the  Matthews 
Electroplating  Site  in  Roanoke  County, 
Virginia,  from  the  NPL 

The  EPA  will  accept  comments  on  this 
site  for  thirty  days  after  publication  of 
this  notice  in  the  Federal  Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that  the 
EPA  is  using  for  this  action  and  those 
that  the  Agency  is  considering  using  for 
future  site  deletions.  Section  IV 
discusses  the  Matthews  Site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

II.  NPL  Deletion  Critma 

Amendments  to  the  NCP  published  in 
the  Federal  Register  on  November  20, 
1985  (50  FR  47912)  estabUsh  die  criteria 
the  agency  uses  to  delete  sites  from  the 
NPL.  SecUon  300.66(c)(7)  of  the  NCP 
provides  that: 

"Sites  may  be  deleted  from  or 
recategorized  on  the  NPL  where  no  further 
response  is  appropriate.  In  making  this 


27372 


Federal  Register  /  Vol.  53.  No.  139  /  Wednesday.  July  20.  1988  /  Proposed  Rules 


determination,  EPA  will  consider  whether 
any  of  the  following  criteria  have  been  met." 

(i)  EPA  in  consultation  with  the  State, 
has  determined  that  responsible  or  other 
parties  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
Implemented,  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(iii)  Based  on  a  remedial  investigation, 
EPA,  in  consultation  with  the  State  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Before  deciding  to  delete  a  site  EPA 
will  make  a  determination  that  the 
remedy  or  decision  that  no  remedy  is 
necessary,  is  protective  of  human  health 
and  environment,  consistent  with 
section  121(d)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future 
conditions  warrant  such  action.  Section 
300.68(c)(8)  of  the  NCP  states  that  Fund- 
financed  actions  may  be  taken  at  sites 
that  have  been  deleted  from  the  NPL. 

III.  Deletion  Procedures 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  rights  or  obligations.  The  NPL 
is  designed  primarily  for  informational 
purposes  and  to  assist  Agency 
management.  As  mentioned  in  Section  II 
of  this  notice,  §  300.e6(c)(8)  of  the  NCP 
states  that  deletion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
future  Fimd-financed  response  actions. 

For  deletion  of  this  site  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  before  making  the  final 
decision  to  delete.  Comments  from  the 
local  community  surrounding  the  site 
are  likely  to  be  the  most  pertinent  to 
deletion  decisions. 

A  deletion  occurs  when  the  Assistant 
Administrator  for  Solid  Waste  and 
Emergency  response  places  a  notice  in 
the  Federal  Register,  and  the  NPL  will 
reflect  those  deletions  in  the  next  final 
update.  Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  the 
Regional  Office. 

IV.  Basis  for  Intended  Site  Deletions 

The  following  site  summary  provides 
the  Agency's  rationale  for  intending  to 
delete  this  site  from  the  NPL 

Matthews  Electroplating  Site, 
Roanoke  County.  VA. 


The  Matthews  Electroplating  site  is  a 
1.7  acre  site  located  in  Roanoke  County, 
Virginia.  From  1972  to  1977,  the  two- 
building  site  operated  as  an  auto 
bumped  repair  and  replating  facility. 
Local  ground  water  was  contaminated 
by  chromium  from  the  facilities  process 
wastes.  In  1975  the  Virginia  State  Water 
Control  Board  issued  orders  to  the 
owners  of  the  site  to  cease  and  desist 
further  discharging  of  process  wastes  to 
the  ground  or  water.  ShorUy  thereafter 
the  owners  declared  backruptcy  and 
stopped  operations. 

To  control,  the  flow  of  rain  water  and 
storm  run-off  through  the  contaminated 
areas,  the  new  owners  performed  some 
surface  clean-up  and  a  clay  cover  was 
placed  over  a  small  area  of  the  site 
where  wastes  had  been  discharged. 

Based  on  the  ground  water  and  soil 
contamination,  the  site  was  proposed  for 
inclusion  on  the  NPL  in  October,  1981 
and  promulgated  in  September,  1983. 
EPA  conducted  a  Remedial  Investigation 
and  Feasibility  Study  1982  to  1983.  After 
reviewing  the  results  of  this 
investigation,  construction  of  a 
waterline  extension  from  a  nearby 
municipal  water  distribution  system  was 
approved  to  eliminate  the  risk  to  nearby 
residents  by  ingesting  contaminated 
drinking  water.  Approximately  30  homes 
are  being  served  by  the  new  system. 
Since  the  levels  fo  chromium  were 
expected  to  decrease  naturally,  a  ground 
water  remedy  was  deferred  at  that  time 
to  assess  the  extent  of  the  contaminant 
plume  and  whether  further  remedial 
actions  were  necessary. 

The  design  of  the  new  system  was 
completed  in  1984  and  construction 
began  in  early  1985.  Construction  was 
completed  and  inspected  in  January, 
1986.  Following  the  completion  of  the 
waterline  extension  the  EPA  conducted 
post  remediation  sampling  for  both 
groimd  water  and  soil  contamination. 
The  results  of  these  tests  showed  the 
level  of  chromium  to  have  decreased  to 
a  point  where  it  no  longer  posed  a 
significant  threat  to  public  health  or  the 
environment.  As  a  flnal  measure  several 
open  drums  were  removed  and  two 
tanks  were  evacuated.  Based  on  this 
action  and  prior  response  activities,  EPA 
and  the  State  of  Virginia  have 
determined  that  no  further  remedial 
measures  are  necessary  or  appropriate. 
The  State  of  Virginia  has  agreed  to 
conduct  a  post-deletion  monitoring  of 
the  ground  water.  The  Roanoke  County 
Health  Department  has  assurred  EPA 
that  the  installation  of  new  wells  in  the 
area  of  the  site  would  not  be  permitted. 


Date:  July  S.  198a 

Stanley  L.  LMkowiki, 

Acting  Regional  Administrator. 

(PR  Doc  88-15837  Filed  7-l»-«8;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart69 

ICC  Docket  No.  M-32e;  FCC  M-aoa] 

Acc«M  Tariff  FRIng  SchedulM 

AQCNCV:  Federal  Communications 

Commission. 

action:  Notice  of  proposed  rulemaking 

revising  access  tariff  filing  schedules. 

summary:  The  proposed  rules  would 
revise  and  consolidate  existing 
schedules  for  local  telephone  companies 
to  file  amended  rates  for  the  access  they 
provide  to  long  distance  companies,  and 
for  long  distance  companies  to  amend 
the  rates  they  charge  telephone 
subscribers.  The  current  rules  provide 
for  three  separate  filings  within  a  four- 
month  period,  and  a  fourth  nine  months 
later,  litis  would  be  burdensome  to  the 
companies  and  confusing  to  subscribers. 
The  proposed  consolidation  is  intended 
to  reduce  the  burdens  for  companies 
and  the  number  of  rate  changes  for 
subscribers. 

DATES:  Comments  shall  be  due  not  later 
than  July  22. 1988  and  reply  comments 
shall  be  due  not  later  than  August  5, 
1988. 

AODRCSS:  Federal  Communications 
Commission.  Secretary's  Office,  1919  M 
Street  NW.,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dan  Grosh,  Tariff  Division,  Common 
Carrier  Bureau  (202)  632-6367. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  June  20, 
1988  and  released  June  21, 1988.  The  full 
text  of  this  Notice  may  be  obtained  from 
the  Conur.ission's  contract  copier. 
International  Transcription  Service,  Inc. 
(ITS).  Room  248, 1919  M  Street  NW.. 
Washington,  DC  20554.  The  full  text  is 
also  on  file  and  available  for  public 
inspection  in  the  Tariff  Division, 
Common  Carrier  Bureau,  Room  518, 1919 
M  Street  NW. 

Summary  of  Notice  of  Piopoeed 
Rulemaking 

Under  our  current  Rules,  local 
telephone  companies  would  be  required 
to  prepare  and  file  three  major  revisions 
of  their  interstate  access  tariffs  to  be 
effective  within  a  four-month  period 
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from  December  1. 1988  through  April  1, 
1989.  The  annual  1989  access  tariffs 
updating  and  retargeting  the  LEC 
access  tariff  rates  are  required  to  be 
filed  October  3, 1988  to  be  effective 
January  1, 1989.  Changes  to  customer 
rates  and  access  rates  are  scheduled  to 
be  effective  December  1, 1988  and  April 
1, 1989.  These  access  rate  changes 
(charged  primarily  to  long  distance 
carriers)  are  expected  to  be 
accompanied  by  reductions  in  long 
distance  rates.  These  access  and  long 
distance  rates  would,  in  turn  be 
replaced  nine  months  later,  when  the 
annual  1990  access  tariffs  become 
effective  January  1, 1990. 

The  Commission  believes  a  more 
consolidated  schedule,  with  fewer 
effective  dates,  should  reduce  the 
burdens  of  preparing  separate  but 
interrelated  filings,  the  number  of  filings 
that  the  interested  public  and  this 
Commission  must  review,  and  the 
number  of  rate  changes  to  which 
subscribers  must  adjust. 

Accordingly,  the  Commission 
proposes  to  consolidate  the  annual  1989 
access  tariff  filings  with  the  filings  to 
become  effective  April  1, 1989  and  to 
delay  the  annual  1990  access  tariffs  to  a 
July  1, 1990  effective  date.  The 
scheduled  December  1, 1989  effective 
date  would  not  be  changed. 

In  addition,  experience  with  the 
annual  access  tariff  filings  has 
increasingly  led  us  to  the  conclusion 
that  January  1  is  not  the  most  practical 
effective  date  for  annual  access  tariff 
filings.  The  Notice  proposes  to  use  a 
permanent  July  1  annual  effective  date 
starting  in  1990. 

We  certify  that  the  Regulatory 
Flexibility  Act  is  not  applicable  to  the 
rule  changes  we  are  proposing  in  this 
proceeding.  As  part  of  our  analysis, 
however,  this  Commission  has 
considered  the  impact  of  the  proposal  on 
small  telephone  companies,  i.e.,  those 
serving  50,000  or  fewer  access  lines.  The 
action  proposed  herein  would  have  a 
beneficial  economic  impact  on  all  such 
telephone  companies  because  it  would 
reduce  the  number  of  filings  required  to 
be  made  by  or  on  behalf  of  those 
companies,  and  thereby  reduce  their 
administrative  costs. 

The  rulemaking  proposed  in  this 
Notice  has  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  contain  no  new  or  modified 
form,  information  collection,  or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements  as 
contemplated  under  the  statute.  The 
rulemaking  will  not  increase  the 
collection  of  information  burden 
imposed  on  the  public. 


For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  presentations  are 
permitted  except  during  the  "Sunshine 
Agenda"  period.  See  generally  §  1.120(a) 
of  this  Commission's  Rules.  During  the 
Simshine  Agenda  period,  no 
presentations,  ex  parte  or  otherwise,  are 
permitted  unless  specifically  requested 
by  this  Commission  or  Commission  staff 
for  the  clarification  or  adduction  of 
evidence  or  the  resolution  of  issues  in 
the  proceeding.  See  Section  1.1203  of 
this  Commission's  Rules. 

In  general,  an  ex  parte  presentation  is 
any  presentation  directed  to  the  merits 
or  outcome  of  the  proceeding  made  to 
decision-making  personnel  which  (1)  if 
written,  is  not  served  on  the  parties  to 
the  proceeding;  or  (2)  if  oral,  is  made 
without  advance  notice  to  the  parties  to 
the  proceeding  and  without  opportunity 
for  them  to  be  present.  See  S  1.1202  of 
this  Commission's  Rules.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  provide  on  the  same 
day  it  is  submitted  a  copy  of  that 
presentation  to  this  Commission's 
Acting  Secretary  for  inclusion  in  the 
public  record.  Any  person  who  makes 
an  oral  ex  parte  presentation  that 
presents  date  or  arguments  not  already 
reflected  in  the  person's  previously  filed 
written  comments,  memoranda,  or 
filings  in  this  proceeding  must  provide 
on  the  day  of  the  oral  presentation  a 
written  memorandum  to  the  Acting 
Secretary  (with  a  copy  to  the 
Conunissioner  or  staff  member  involved) 
which  summarizes  the  data  and  must 
state  on  its  face  that  the  Acting 
Secretary  has  been  served  with  a  copy 
and  must  also  state  by  docket  number 
the  proceeding  to  which  it  relates.  See 
S  1.1206  of  this  Commission's  Rules. 

All  relevant  and  timely  comments  and 
reply  comments  will  be  considered  by 
this  Commission.  In  reaching  our 
decision,  we  may  take  into  account 
information  and  ideas  not  contained  in 
the  comments,  provided  that  such 
information  or  a  writing  containing  the 
nature  and  source  of  such  information  is 
placed  in  the  public  file,  and  provided 
that  the  fact  of  our  reliance  on  such 
information  is  noted  in  the  Order. 
H.  Walker  Feaster  III. 
Acting  Secretary. 

Proposed  Changes 

47  CFR  Part  69  is  proposed  to  be 
amended  as  follows: 

PART  69-[  AMENDED] 

(Material  to  be  deleted  is  enclosed  in 
[brackets].  New  material  is  in  italics.) 


1.  The  authority  citation  for  Part  69 
would  continue  to  read  as  follows: 

Authority:  Sees.  4,  201.  202.  203.  218, 403. 48 
Stat.  1066, 107a  1072, 1077. 1094.  as  amended. 
47  U.S.C.  154,  201,  202,  203.  205.  218.  403. 

2.  Section  69.2  would  be  amended  by 
revising  paragraphs  (v)  and  (w)  to  read 
as  follows: 

§69.2    Definitions. 

***** 

(v)  Level  II  Contributors — A  telephone 
company  or  group  of  affiliated  telephone 
companies  with  fewer  than  300,000 
access  lines  and  less  than  $150  million 
in  annual  operating  revenues  that  is  not 
an  association  Common  Line  tariff 
participant,  that  files  its  own  Common 
Line  tariff  effective  [January  1, 1990]  July 
1, 1990,  and  that  had  a  lower  than 
average  Common  Line  revenue 
requirement  per  minute  of  use  in  1988 
and  thus  was  a  net  contributor  (i.e.,  had 
a  negative  net  balance)  to  the 
association  Common  line  pool  in  1988. 

(w)  Level  II  Receivers — A  telephone 
company  or  group  of  affiliated  telephone 
companies  with  fewer  than  300,000 
access  lines  and  less  than  $150  million 
in  annual  operating  revenues  that  is  not 
an  association  Common  Line  tariff 
participant,  that  files  its  own  Common 
Line  tariff  effective  [January  1, 1990]  July 
1, 1990,  and  that  had  a  higher  than 
average  Common  Line  revenue 
requirement  per  minute  of  use  in  1988 
and  thus  was  a  net  receiver  (i.e.,  had  a 
positive  net  balance)  from  the 
association  Common  Line  pool  in  1988. 

3.  Section  69.3  would  be  amended  by 
revising  paragraphs  (a),  (b).  (e) 
introductory  text,  (6),  and  (9),  and  (f)  to 
read  as  follows: 


§69.3    FiUngofi 

(a)  Except  as  provided  in  §  69.3(f)  of 
this  chapter,  a  tariff  for  access  service 
shall  be  filed  with  this  Commission  for 
an  annual  period.  Such  tariffs  shall  be 
filed  so  as  to  provide  a  minimum  of  90 
days  notice  with  a  scheduled  effective 
date  of  [January  1]  July  1. 

(b)  The  requirements  imposed  by 
paragraph  (a)  of  this  section  shall  not 
preclude  the  filing  of  revisions  to  those 
annual  tariffs  that  will  become  effective 
on  dates  other  than  [January  1]  /uly  1. 

(e)  A  telephone  company  or  group  of 
telephone  companies  may  file  a  tariff 
that  is  not  an  association  tariff.  Such  a 
tariff  may  cross-reference  the 
association  tariff  for  some  access 
elements  and  include  separately 
computed  charges  of  such  company  or 
companies  for  other  elements.  Any  such 
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tariff  must  comply  with  the  requirements 
hereinafter  provided: 

(6)  A  telephone  company  or 
companiea  that  elect  to  file  such  a  tariff 
shall  notify  the  Association  not  later 
than  December  31  of  the  preceding  year, 
if  such  company  or  companies  did  not 
file  such  a  tariff  in  the  preceding  annual 
period  or  cross-reference  Association 
charges  in  such  preceding  period  that 
will  not  be  cross-referenced  in  the  new 
tariff. 

(9)  A  telephone  company  or  group  of 
afflliated  telephone  companies  that 
elects  to  file  its  own  Carrier  Common 
Line  tariff  effective  April  1. 1989  shall 
notify  the  association  not  later  than 
August  30  of  the  preceding  year  that  it 
will  no  longer  participate  in  the 
association  tariff.  A  telephone  company 
or  group  of  affiliated  telephone 
companies  that  elects  to  file  its  own 
Carrier  Common  Line  tariff  effective 
[January  1. 1990)  July  1. 1990  or 
thereafter  pursuant  to  9  69.3(a)  shall 
notify  the  association  not  later  than 
()une  30]  December  31  of  the  preceding 
year  that  it  will  no  longer  participate  in 
the  association  tariff.  A  telephone 
company  or  group  of  affiliated  telephone 
companies  that  elect  to  File  its  own 
Carrier  Common  Line  tariff  for  one  of  its 
study  areas  shall  file  its  own  Carrier 
Common  Line  tariff  for  all  of  its  study 
areas. 

(f)  A  tariff  for  access  services  shall  be 
filed  with  this  Commission  for  an  annual 
period.  Such  tariffs  shall  be  filed  so  as  to 
provide  a  minimum  of  90  days  notice 
with  a  scheduled  effective  date  of 
[January  1)  July  1.  A  tariff  for  access 
service  provided  by  telephone 
companies  with  50,000  lines  or  fewer  in 
a  study  area,  as  determined  under 
S  67.611  of  this  chapter,  may  be  filed  for 
a  biennial  period,  with  a  minimum  of  90 
days  notice,  to  begin  on  [January  1)  July 
1  of  any  odd-numbered  year.  For 
purposes  of  computing  end  user  charge 
access  elements  and  carrier's  carrier 
charges  other  than  for  the  Carrier 
Common  Line  element  to  be  effective  on 
[fanuary  1]  July  1  of  any  even-numbered 
year,  the  association  may  propose  rate 
changes  based  upon  statistical  methods 
which  represent  a  reasonable  equivalent 
to  the  cost  support  information 
otherwise  required  under  Part  61  of  this 
chapter. 

Section  69.201  would  be  revised  to 
read  as  follows: 


charges  for  the  access  elements 
described  in  this  subpart  shall  be 
computed  in  accordance  with  this 
subpart  during  the  period  commencing 
January  1. 1984  and  ending  (May  31. 
1990)  June  30. 1990.  This  subpart  does 
not  supersede  S  09.107  (f)  through  (h). 

5.  A  new  §  60.209  would  be  added  and 
read  as  follows: 


S  69.201 

Notwithstanding  SS  69.4,  69.104 
through  69.108  and  69.111  through  69.112, 


969.209    AiMMMllOMi 

Notwithstanding  §§  69.3,  tariffs  for 
access  service  shall  be  filed  to  be 
effective  April  1,  1989  for  a  period 
extending  through  June  30, 1990.  Such 
tariffs  shall  be  filed  so  as  to  provide  a 
minimum  for  90  days  notice. 

*  •        •        *        • 

6.  Section  69.606  would  be  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

9  69.606    Computation  of  averago 
■chodulo  company  paymonta. 

*  *        •        •        • 

(b)  The  association  shall  submit  a 
proposed  revision  of  the  formula  for 
each  annual  period  subsequent  to 
December  31, 1986  or  certify  that  a 
majority  of  the  directors  of  the 
association  believe  that  no  revisions  are 
warranted  for  such  period  on  or  before 
[June  30)  December  31  of  the  preceeding 
year. 

7.  Section  60.612  would  be  amended 
by  revising  paragraph  (a)  introductory 
text,  the  opening  clause  of  the  first 
sentence  of  (a)  (1)  and  (2).  and  (b)(1)  and 
the  opening  clause  of  the  first  sentence 
of  (b)(2)  to  read  as  follows: 

969.612    Long  tann  and  transitional 
aupport. 

A  telephone  company  that  does  not  . 
participate  in  the  association  Common 
Line  tariff  shall  have  computed  by  the 
association: 

(a)  Long  Term  Support  Obligation. 
***** 

(1)  For  the  period  from  April  1. 1989 
through  (December  31, 1993]  June  30. 
1994.  the  long  Term  Support  payment 
obligation  shall  be  funded  by  all 
telephone  companies  that  are  not 
association  Common  Line  tariff 
participants  and  do  not  receive 
transitional  support  pursuant  to 

9  69.612(b)  *  *  * 

(2)  Beginning  (January  1, 1994)  July  1. 
1994  and  thereafter,  the  Long  Term 
Support  payment  obligation  shall  be 
funded  by  each  telephone  company  that 
files  its  own  Carrier  Common  Line  tariff 
and  does  not  receive  transitional 
support •  •  * 

(b)  Transitional  Support.  (1) 
Telephone  Companies  categorized  as 
Level  1  and  Level  II  Receivers  that  file 


their  own  Common  Line  tariffs  effective 
April  1. 1989  shall  receive  Transitional 
Support  for  a  four  year  period 
commencing  April  1, 1989.  Level  II 
Receivers  that  file  their  own  Common 
Line  tariffs  effective  [January  1, 1990] 
July  1.  1990  shall  receive  Transitional 
Support  for  a  four  year  period 
commencing  [January  1, 1990)  July  1. 
1990.  Transitional  Support  for  each  of 
these  telephone  companies  shall  be 
computed  on  the  basis  of  its  net 
revenues  less  revenue  requirement 
amounts  for  1988  (adjusted  for  the 
additional  revenues  resulting  from  an 
increase  in  End  User  Common  line 
charges  to  $3.50).  Transitional  Support 
for  these  telephone  companies  during 
the  transition  period  shall  be  as  follows: 
Year  1—80%  of  the  adjusted  1988  frozen 

amount 
Year  2—60%  of  the  adjusted  1988  frozen 

amount 
Year  3 — 40%  of  the  adjusted  1988  frozen 

amount 
Year  4 — 20%  of  the  adjusted  1988  frozen 

amount 

(2)  For  the  period  from  April  1, 1989 
through  [December  31, 1993)  June  30, 
1994,  the  Transitional  Support  Fund 
shall  be  funded  by  all  telephone 
companies  or  groups  of  affiliated 
telephone  companies  that  are  not 
association  Common  Line  tariff 
participants  and  do  not  qualify  under 
9  69.612(b)(1)  for  Transitional  Support 
payment  *  *  *. 
|FR  Doc.  88-16309  Filed  7-19^88:  8:45  am) 

MLUNO  COOC  Sril-fil-M 

INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1201 

(Na  40047] 

RaviakMi  to  MInimutn  Rule  for 
Railroads'  Proparty  Units 

AOCNCV:  Interstate  Commerce 

Commission. 

actmn:  Notice  of  proposed  rulemaking. 


:  The  Commission  proposes  to 
revise  its  minimum  rule  for 
capitalization  of  railroad  property  units 
to  $3200  and  to  annually  adjust  this 
amount  by  the  Producer  Price  Index  for 
all  commodities.  The  purpose  and 
intended  effect  of  the  revision  is 
increase  the  current  $2,000  minimum 
rule  in  order  to  reduce  the  burden 
associated  with  the  accounting  for  minor 
items  of  property.  This  index  and 
adjusted  minimum  capitalization  level 
would  be  published  in  the  Federal 
Register  each  year.  This  revision  is 
proposed  to  be  effective  for  the 
reporting  year  beginning  January  1, 1988 
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date:  Written  comments  are  due  on 
September  6, 1988. 

ADDRESS:  An  original  and  10  copies  of 
any  comments  referring  to  No.  40047 
should  be  sent  to:  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  A.  Holmes,  (202)  275-7510.  [TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPtEMENTARV  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  the  Office 
of  the  Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  (202)  275-7428.  [TDD 
for  hearing  impaired:  (202)  275-1721). 

Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This 
proceeding  relates  to  only  the  Class  I 
railroads.  There  is  no  impact  on  smaller 
railroads  because  they  are  not  required 
to  file  reports  with  the  Commission.  We 
request  conunents  on  this  issue. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

The  information  collection 
requirements  contained  in  this  proposal 
will  be  submitted  to  the  Offlce  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (5 
U.S.C.  Chapter  35).  Respondents  may 
direct  comments  on  any  paperwork 


burden  to  OMB  by  addressing  them  to 
the  Office  of  Management  and  Budget, 
OfHce  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  OfHcer  for 
Interstate  Commerce  Commission, 
Washington,  DC  20503. 

List  of  Subjects  in  49  CFR  Part  1201 

Railroads,  Uniform  system  of 
accounts. 

Decided:  July  12. 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 

Title  49  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
to  read  as  follows: 

PART  1201— RAILROAD  COMPANIES 

1.  The  authority  citation  for  Part  1201 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  553  and  49  U.S.C.  11166. 

2.  Instruction  2-2,  "Minimum  rule 
applicable  to  additions  to  property,"  is 
proposed  to  be  revised  to  read  as 
follows: 

Instructions  for  Property  Accounts 

2-2    Minimum  rule  applicable  to 
additions  to  property.  An  exception  to 
the  rule  in  instruction  2-1  is  that  when 
the  cost  of  acquisition  of  units  of  road 
property  and  of  additions  to  existing 
units  of  road  property  (other  than  land) 
is  less  than  $3200,  such  costs  shall  be 
charged  to  operating  expenses.  The 
minimum  rule  will  be  adjusted  annually 
by  the  Producer  Price  Index  for  all 


commodities.  The  annual  revision  will 
be  effective  as  of  January  1  of  each  year 
and  shall  be  published  in  the  Federal 
Register.  The  Carrier  shall  not  parcel 
expenditures  under  a  general  plan 
bringing  the  accounting  for  such 
expenditures  within  this  minimum  rule. 
An  amount  of  less  than  the  current 
minimum  capitalization  level  may  be 
adopted  for  purposes  of  this  rule 
provided  the  carrier  ffrst  notifies  the 
Commission  of  the  amount  it  proposes 
to  adopt  and  thereafter  makes  no 
change  in  the  amount  unless  authorized 
to  do  so  by  the  Commission. 

3.  Paragraph  (a)  of  Instruction.  2-9, 
"Additions  and  retirements  of  other  than 
units  of  property,"  is  proposed  to  be 
revised  to  read  as  follows: 

2-9    Additions  and  retirements  of 
other  than  units  of  property,  (a)  When 
an  item  of  road  or  equipment  property, 
other  than  a  complete  unit,  is  added  to 
the  plant  and  the  addition  is  not  a 
replacement,  the  cost  thereof  shall  be 
accounted  for  in  the  same  manner  as  an 
addition  of  a  complete  unit  of  property, 
subject  to  the  minimum  rule  applicable 
to  road  property  (see  Instruction  2-2). 
When  an  item  of  property  other  than 
complete  unit  (minor  item)  is  replaced, 
independent  of  the  complete  unit  of 
which  it  is  a  part,  the  cost  of 
replacement  shall  be  treated  as 
maintenance  and  charged  to  operating 
expenses.  (See  instruction  2-8(b) 
covering  retirement  of  a  minor  item  not 

replaced.) 

♦        *        »        •        * 

[FR  Doc.  88-16179  Filed  7-19-88:  8:45  am) 

BILLING  COOE  703S-41-M 


2737B 


Federal  Register  /  Vol.  53.  No.  139  /  Wednesday.  July  20.  1968  /  Notices 


27S77 


Notices 


Federal  Regiater 
Vol.  53.  No.  139 
Wednesday.  July  2a  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 

public,  ttotices  of  hearings  and         

investigations,  committee  meetings,  agency 


DEPARTMEMT  OF  AGRICULTURE 
Office  of  Inspector  General 

Privacy  Act  of  1974;  Public  Notice  of 
Convuter  MatcMng  Program»-State 
Agency  Food  Stamp  Program 


AQSNCV:  Office  of  Inspector  General 

USDA. 

action:  Notice  of  computer  matching 

programs. 


SUMHNAMV:  The  Office  of  Inspector 
General  (OIG),  United  States 
Department  of  Agriculture  (USDA),  is 
providing  notice  that  it  intends  to 
conduct  continuing  matching  programs 
to  detect  and  prevent  fraud  and  abuse  in 
USDA  programs.  The  matches  will 
compare  State  agency  Food  Stamp 
Program  (FSP)  participant  records 
against  FSP  participant  records  and 
wage  and  income  records  from  other 
States  to  identify  participants  who  are 
receiving  FSP  benefits  to  which  they  are 
not  entitled.  The  matches  will  be  made 
under  written  agreements  between  OIG 
and  each  of  the  State  agencies  involved. 
Set  forth  below  is  the  information 
required  by  paragraph  5f(l)  of  the 
Revised  Supplemental  Guidance  for 
Conducting  Computerized  Matching 
Programs  issued  by  the  Office  of 
Management  and  Budget.  47  FR  21656 
(May  19, 1982).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Congress  and  the  Office  of  Management 
and  Budget. 

ran  nmTHEii  niFomiATKM  contact: 
Dianne  Drew,  Assistant  Inspector 
General  for  Administration.  U.S. 
Department  of  Agriculture.  Office  of 
Inspector  General,  Washington,  DC 
20250,  telephone  (202)  447-6915. 

Report  of  Matching  Programs:  State 
Agency  Food  Stamp  Pic^m 
Fartidpants 

(a)  Authority:  Pub.  L  No.  95-«52. 
Inspector  General  Act  of  1978,  5  U.S.C. 
App. 

(b)  Program  Description  and  Purpose: 


decisions  and  njlings,  delegations  of 
auttwrily,  fWng  of  petMons  and 
applications  and  agenfcy  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


One  of  the  responsibilities  of  OIG  under 
the  Inspector  General  Act  of  1978  (Pub. 
L.  No.  95-452)  is  to  prevent  and  detect 
fraud  and  abuse  in  USDA  programs.  As 
part  of  the  effort  to  meet  this 
responsibility.  OIG  plans  to  match  State 
agency  Tdes  of  FSP  participants  between 
States.  State  agencies  will  provide  to 
OIG  Usts  of  State  F^  participants  to  be 
matched  against  FSP  participant  lists 
and  wage  and  other  income  information 
records  from  other  States  to  determine 
whether  ineligible  persons  are  receiving 
FSP  benefits. 

All  matches  will  be  accomplished 
through  the  use  of  computer  files  cmd 
will  identify  ineligible  persons  who  are 
receiving  FSP  benefits.  Common 
identifiers  such  as  name,  date  of  birth, 
and  social  security  number  will  be  used 
to  identify  common  elements  or  "hits." 
OIG  will  follow  up  on  matches  of 
common  elements  or  "hits"  through 
review  of  program  records  axul  matching 
source  records,  and  interviews  of  the 
"matching"  individuals,  as  necessary. 
Instances  where  possible  fraud  or  abuse 
are  identified  will  be  referred  to  the 
program  agency  for  corrective  action  or 
to  the  proper  authorities  for  prosecution, 
as  appropriate. 

(c)  Files  to  be  used  in  this  matching 
program:  State  agency  FSP  master  files 
for  Aricansas,  California,  Colorado,  the 
District  of  Columbia,  Florida,  Georgia. 
Illinois,  Indiana,  Kansas,  Kentucky, 
Louisiana,  Maryland,  Massachusetts. 
Michigan,  Minnesota,  Missouri,  Nevada, 
New  Jersey,  New  Mexico,  New  York, 
Ohio,  Oklahoma.  Pennsylvania.  Texas. 
Virginia,  and  Washington:  and  State 
wage  and  income  records  for  the  District 
of  Columbia,  Illinois,  Indiana,  Kansas, 
Kentucky,  Maryland,  Missouri,  New 
Jersey,  New  York.  Ohio.  Pennsylvania, 
and  Virginia. 

(d)  Projected  starting  and  ending 
dates:  This  matching  will  be  done  on  a 
continuous  basis  and  is  projected  to 
begin  in  fiscal  year  1988  and  continue 
through  fiscal  year  1990. 

(e)  Security  safeguards:  Computer 
files  used  in  the  matching  program  will 
be  stored  in  secure  libraries  and  access 
will  be  restricted  to  those  individuals 


who  have  a  legitimate  need  to  handle 
the  material  in  order  to  accomplish  the 
matches.  The  personal  privacy  of 
individuals  identified  on  the  files  will  be 
protected  by  strict  compliance  with  the 
Privacy  Act  of  1974.  Information 
concerning  "nonmatching"  individuals 
will  not  be  extracted  for  any  purpose 
and  souree  files  will  not  be  used  for  any 
matches  without  specific  written 
agreement  between  USDA  and  the 
respective  source  agency. 

(f)  Disposition  of  source  records  and 
"hits":  All  files  received  will  be 
destroyed  or  returned  to  their  source  at 
the  completion  of  the  matches.  Resulting 
"hit"  information  may  be  retained  in 
audit  woricpapers  and  referred  as  noted 
above. 

Dated:  July  13. 1988. 
Robert  W.  Beuley. 
Inspector  General. 

(FR  Doc.  88-18279  Filed  7-19-88: 8:45  am] 
BtLUMQ  cooe  Mio-as.« 


Privacy  Act  of  1974;  PubNc  Notice  Of 
Computer  Matching  Programs— State 

Agency  Food  Stamp  PrcHKam 
Participant  Recorde  and  Federal 

Personnel  Records 

AOCNCV:  Office  of  Inspector  General. 

USDA. 

action:  Notice  of  computer  matching 

programs.  


:  The  Office  of  Inspector 
General  (OIG),  United  States 
Department  of  Agriculture  (USDA),  is 
providing  notice  that  it  intends  to 
conduct  continuing  matching  programs 
to  detect  and  prevent  fraud  and  abuse  in 
USDA  programs.  The  matches  will 
compare  State  agency  Food  Stamp 
Program  (FSP)  participant  records 
against  the  personnel  records  of  the 
Office  of  Personnel  Management  (OPM). 
the  Defense  Manpower  Data  Center 
(DMCD).  and  the  United  States  Postal 
Service  (USPS),  for  the  purpose  of 
identifying  Federal  personnel  (civilian 
and  military,  active  duty  and  retired) 
who  are  receiving  FSP  benefits  to  which 
they  are  not  entitled.  The  matches  will 
be  made  under  written  agreements 
between  USDA  and  DMDC,  USPS,  and 
OPM.  Set  forth  below  is  the  information 
required  by  paragraph  5f(l)  of  the 
Revised  Supplemental  Guidance  for 
Conducting  Computerized  Matching 
Programs  issued  by  the  Office  of 


Management  and  Budget.  47  FR  21656 
(May  19, 1982).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Congress  and  the  Office  of  Management 
and  Budget. 
FON  FUNTHER  emMMATION  CONTACR 

Dianne  Drew,  Assistant  Inspector 
General  for  Administration.  U.S. 
Department  of  Agricidture,  Office  of 
Inspector  General  Washington,  DC, 
20250,  telephone  (202)  447-6915. 

Report  of  Matching  Programs:  State 
Agency  Food  Stamp  Program  Participant 
Records  and  Federal  Penoond  Reowds 

(a)  Authority:  Pub.  L.  No.  95-452, 
Inspector  General  Act  of  1978, 5  U3.C. 
App. 

(b)  Program  Description  and  Purpose: 
One  of  the  responsibilities  of  OIG  under 
the  Inspector  General  Act  of  1978  (Pub. 
L  No.  95-452)  is  to  prevent  and  detect 
fraud  and  abuse  in  USDA  programs.  As 
part  of  the  effort  to  meet  this 
responsibility,  OIG  plans  to  match  lists 
of  State  FSP  participants  with  Office  of 
Personnel  Management  (OI^ 
personnel  records  and  also  provide  the 
Defense  Manpower  Data  Center 
(DMDC)  and  the  U.S.  Postal  Service 
(USPS)  wiUi  lisU  of  State  FSP 
participants  to  be  matched  against 
DMDC  and  USPS  personnel  records  to 
determine  whether  ineligible  Federal 
personnel  (civilian  and  military,  active 
duty  and  retired)  are  receiving  FSP 
benefits.  These  matches  will  be  done  on 
a  continuous  basis  throughout  the 
United  States. 

All  matches  will  be  accomplished 
through  the  use  of  computer  files  and 
will  identify  Federal  personnel  receiving 
FSP  benefits.  Income  data  will  be 
compared  to  FSP  requirements  to 
determine  whether  ineligible  Federal 
personnel  are  receiving  FSP  benefits. 
Common  identifiers  such  as  name, 
social  security  number,  and  date  of  birth 
will  be  used  to  identify  the  common 
elements  or  "hits."  DMDC  and  USPS 
will  provide  to  OIG  a  list  of  matches  of 
common  elements  or  "hits."  OIG  will 
follow  up  on  "hits"  through  review  of 
program  records  and  matching  source 
records,  and  interviews  of  the 
"matching"  individuals,  as  necessary. 
Instances  where  possible  fraud  or  abuse 
are  identified  will  be  referred  to  the 
program  agency  for  corrective  action  or 
to  the  proper  authorities  for  prosecution, 
as  appropriate. 

(c)  Files  to  be  used  in  this  matching 
program: 

(1)  State  agency  FSP  master  files  for 
selected  States; 

(2)  Office  of  Personnel  Management 
Central  Personnel  Data  Files  (CPDF) 
within  tiie  General  Personnel  Records 


System  (OPM/Govt-l).  49  FR  36954.  and 
Civil  Service  Retirement  and  Insurance 
Files  within  die  Civil  Service  Retirement 
and  Insurance  Records  Systems  [OPMl 
Centi-al-1),  49  FR  36950; 

(3)  U.S.  Postal  Service,  USPS  050.02a 
Finance  Records-Payroll  System,  52  FR 
6251;  and 

(4)  Department  of  Defense,  Defense 
Logistics  Agency  (DLA),  System 
Identification:  S322.10  DLA-LZ,  System 
Name:  Defense  Manpower  Data  Center 
Data  Base.  53  FR  4442. 

(d)  Projected  starting  and  ending 
dates:  This  matching  will  be  done  on  a 
continuous  basis  throughout  the  United 
States  and  is  projected  to  begin  in  fiscal 
year  1988  and  continue  through  fiscal 
year  1990. 

(e)  Security  safeguards:  Computer 
files  used  in  the  matching  program  will 
be  stored  in  secure  libraries  and  access 
will  be  restricted  to  those  individuals 
who  have  a  legitimate  need  to  handle 
the  material  in  order  to  accomplish  the 
matches.  Hie  personal  privacy  of 
individuals  identified  on  the  files  will  be 
protected  by  strict  compliance  with  the 
Privacy  Act  of  1974.  Information 
concerning  "nonmatching"  individuals 
will  not  be  extracted  for  any  purpose 
and  source  files  will  not  be  used  for  any 
matches  without  specific  written 
agreement  between  USDA  and  the 
respective  source  agency. 

(f)  Disposition  of  source  records  and 
"hits":  All  files  received  will  be 
destroyed  or  retiimed  to  their  source  at 
the  completion  of  the  matches.  Resulting 
"hit"  information  may  be  retained  in 
audit  woriipapers  and  referred  as  noted 
above. 

Dated:  July  13. 1988. 
Robert  W.  Beuley. 
Inspector  General. 
(FR  Doc  88-16280  Filed  7-19-88;  8:45  am] 
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Rural  Electrification  Administration 

Finding  of  No  Significant  impact; 
Oglethorpe  Power  Corp. 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Finding  of  no  significant  impact 
relating  to  the  construction  of  230  kV 
transmission  and  substation  facilities  in 
Coffee  Counfy,  Georgia. 

summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  the  Council  on  Environmental 
Qualify  Rqpilations  (40  CFR  Parts  1500- 
1508),  and  REA  Environmental  Policies 
and  Procedures  (7  CFR  Part  1794),  has 


made  a  Finding  of  No  Significant  Inq>act 
(FONSI)  with  respect  to  construction  of 
a  20  mile,  230  kV  transmission  line  on 
steel  H-frame  support  structures  and  a 
new  230/25  kV  substation.  Olegthorpe 
Power  Corporation  (OPC),  of  Tucker. 
Georgia,  has  requested  approval  to  use 
general  funds  to  construct  the  project 

FOR  FuirrHER  information  contact: 

Alex  M.  Cockey,  Jr..  Director,  Southeast 

Area  Electric,  Room  0270,  South 

Agriculture  Building,  Rural 

Electrification  Administration, 

Washington.  DC  20250,  telephone  (202) 

382-8436. 

SUPPLEMENTARY  WITORMATION;  REA,  in 

conjunction  with  a  request  from  OPC  for 
approval  to  use  general  funds  to 
construct  the  project  required  that  OPC 
develop  a  Borrower's  &ivironmental 
Report  {EER)  reflecting  the  potential 
impacts  of  the  project.  The  BER.  which 
includes  input  from  certain  state  and 
Federal  agencies,  has  been  adopted  by 
REA  as  its  Environmental  Assessment 
(EA).  REA  has  concluded  that  the  BER 
represents  an  accurate  assessment  of 
the  environmental  impacts  of  the 
proposed  project  Hie  project  will  allow 
OPC  to  continue  to  meet  its 
responsibilities  to  serve  ita  load  in  a 
reliable  and  economical  manner. 

The  length  of  the  proposed 
transmission  line  is  approximately  20 
miles.  It  originates  at  an  existing 
substation  near  Douglas  in  Coffee 
Counfy,  and  terminates  at  a  proposed 
substation  near  Wilsonville  in  Coffee 
Counfy.  The  single  cireuit  230  kV  line 
will  require  new  ri^t-of-way  125  feet  in 
width.  The  Wilsonville  Substation  will 
require  less  than  2  aces  of  area  tiiat  will 
be  cleared  and  fenced  to  accommodate 
the  facilify. 

REA  has  concluded  that  the  proposed 
project  will  have  no  significant  impact 
on  wetlands,  prime  farmland, 
floodplains,  threatened  or  endangered 
species  or  critical  habitat  property 
listed  or  eligible  for  Usting  in  the 
National  Register  of  Historic  Places,  air 
quality,  water  qualify  and  the  health  of 
humans  or  animals.  Floodplains  of 
numerous  streams,  weUaiids.  and 
potential  prime  farmland  {soil  surveys 
for  Coffee  Counfy  not  complete)  are 
located  in  the  perferred  line  ROW.  Some 
transmission  line  support  structures  may 
be  located  within  these  areas;  however. 
REA  believes  that  transmission  line 
structure  placement  will  have  no 
significant  impact  to  these  areas.  No 
practical  alternative  routes  that  could 
avoid  these  areas  were  identified.  The 
substation  will  not  be  located  in  the  100- 
year  floodplain  or  wetlands.  The 
substation  will  be  located  on  land  that  is 
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prime  farmland;  however,  the  site 
alternative  with  the  least  amoimt  of 
impact  to  agricultural  use  was  selected. 
Certain  other  impacts  resulting  from  the 
proposed  project  are  unavoidable  such 
as  the  cutting  of  trees  and  vegetation  for 
the  right-of-way  clearing  and  the 
aesthetic  impact  on  the  visual  quality  of 
the  area. 

Alternatives  examined  for  the 
purposed  project  included  no  action, 
electrical  alternatives,  alternative  line 
routes  and  alternative  substation  sites. 
REA  determined  that  there  is  a 
demonstrated  need  for  the  project  and 
constructing  it  within  the  perferred 
ROW  will  have  no  significant  impact  to 
the  environment.  Therefore,  REA  has 
concluded  that  its  approval  to  allow 
OPC  to  use  general  funds  to  construct 
the  proposed  project  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  REA  has  reached  a  PONS! 
with  respect  to  the  proposed  project. 

Copies  of  the  EA  and  PONS!  can  be 
obtained  from  the  offices  of  REA  in  the 
South  Agriculture  Building,  Room  0270. 
14th  and  Independence  Avenue  SW., 
Washington.  DC  202S0  or  at  the  office  of 
Oglethorpe  Power  Corporation.  P.O.  Box 
1349.  tucker.  Georgia  30085-1349. 

In  accordance  with  the  REA 
Enviromental  Policies  and  Procedures.  7 
CFR  Part  1794,  OPC  had  a  noUce  and 
advertisement  published  in  The  Douglas 
Enterprise  which  has  a  general 
circulation  in  Coffee  County.  The  notice 
appeared  in  the  February  24, 1988  issue. 
Tlie  notice  described  the  project 
announced  the  availability  of  the  BER 
and  gave  information  where  the  BER 
could  be  obtained  for  review  and  where 
comments  could  be  sent.  The 
advertisement  appeared  in  the  same 
issue  of  the  newspaper  and  briefly 
described  the  project  and  referred  the 
reader  to  the  legal  notice.  The  public 
was  given  at  least  30  days  to  respond  to 
the  notice.  No  responses  to  the  notice 
were  received  by  OPC  or  REA. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.8509-Rural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  Part  3015.  Subpart  V,  this 
program  is  excluded  from  the  scope  of 
Executive  Order  312372  which  requires 
intei^ovemmental  consultation  with 
state  and  local  ofTicials. 

Dale:  |uly  13. 1968 

lohn  H.  AraMan, 

Assistant  Administrator — Electric. 

(FR  Doc  88-16307  Filed  7-1»-88;  8:45  amj 
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SoN  Coneervetlon  Service 

Finding  of  No  Significant  Nnped;  EHc 
River  Waterstied  Protection  Plan,  Mi 

AOSNCV:  Soil  Conservation  Service. 

USDA. 

action:  Notice  of  finding  of  no 

significant  impact 


:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  I960;  the  Council  on 
Environmental  Quality  Guidelines,  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  050);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Elk  River  Watershed.  Charlevoix  and 
Antrim  Counties.  Michigan. 

FOR  PIMTIWN  INfOmiA'TlOW  CONTACT! 

Mr.  Homer  R.  Hilner,  State 
Conservationist  Soil  Conservation 
Service,  1405  South  Harrison  Road,  East 
Lansing,  Michigan  48823,  telephone  517- 
337-6702. 


(TKNCThe 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  A  contact  has  been 
made  with  the  State  Historical 
Preservation  Officer  and  concludes  that 
it  will  have  no  effect  or  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  and 
archaeological  sites,  features,  or 
materials  are  encountered  during  actual 
construction.  As  a  result  of  these 
findings,  Mr.  Homer  R.  Hilner.  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
installation  and  treatment  of  practices 
for  watershed  protection.  The  practices 
will  include:  Conservation  tillage, 
critical  area  treatment  greased 
waterways,  stripcropping.  diversions, 
water  and  sediment  control  basins, 
wildlife  plantings  and  water  quality 
improvement  measures.  Total  financial 
assistance  cost  is  estimated  to  be 
$2,803,700:  $1,613,200  Pub.  L  funds  and 
$1,190,500  local  funds. 

The  Notice  of  a  Hnding  of  No 
Significant  Impact  (FONSI)  has  been 
fowarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  enviroimiental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Homer  R. 
Hilner.  The  FONSI  has  been  sent  to 


various  federal,  state,  and  local  agencies 
and  interested  parties.  A  limited  number 
of  copies  of  the  FONSI  are  available  to 
fill  single  copy  requests  at  the  above 
address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  30  days  after  the 
date  of  this  publication  in  the  Federal 
Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  lOiNn.  Watershed  Protection 
and  Flood  Prevention  Program,  Office  of 
Management  and  Budget  Circular  A-95 
regarding  state  and  local  clearinghouse 
review  of  federal  and  federally  assisted 
programs  and  projects  is  available.) 

Date:  July  6. 1988. 
Homer  R.  HUnar, 

State  Conservationist 

|FR  Doc  88-16268  Filed  7-19-88;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  l>y  tite 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Questionnaire  for  Building 
Permit  Official. 

Form  Numbers:  Agency — SOC-903; 
OMB-«607-0125. 

Type  of  Request  Extension  of  a 
currently  approved  collection. 

Burden:  835  respondents;  209  reporting 
hours. 

Average  Time  Perm  Response:  15 
minutes. 

Needs  and  Uses:  This  questiormaire 
will  be  used  in  personal  interviews  with 
building  permit  officials  to  obtain 
information  on  the  operating  procedures 
of  their  offices.  Census  interviewers  use 
this  information  to  locate,  classify,  list 
and  sample  building  permits  for 
residential  construction.  Census' 
Construction  Division  uses  the 
information  to  verify  and  update  the 
geographic  coverage  of  permit  offices. 
The  information  is  also  used  by 
economic  policymakers  to  monitor 
residential  construction. 

Affected  Public  State  or  local 
governments. 

Frequency:  Usualfy  once  a  year. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Francine  Picoult 
395-734a 

Agency:  Bureau  of  the  Census. 

Title:  October  1968  School  Enrollment 
Supplement 

Fonri  Numbers:  Agency — CPS-1; 
OMB— 0607-0464. 
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Type  of  Request-  Reinstatement  of  a 
previously  approved  collection. 

Burden:  53,200  respondents;  5,320 
reporting  hours. 

Average  Time  Perm  Response:  6 
minutes. 

Needs  and  Uses:  This  survey  is 
needed  to  (1)  obtain  current  data  on  high 
school  graduates  or  dropouts  (ages  16- 
24);  (2)  measure  the  differences  between 
social  and  economic  groups  as  far  as 
young  children  being  exposed  to  ntirsery 
school  and  kindergarten  before  entering 
regular  school  (ages  3  and  4);  and  (3) 
obtain  data  on  persons  recently 
graduated  from  high  school  and  enrolled 
in  college  or  vocation  school  (all  ages). 
This  school  enrollment  supplement  is  a 
continuing  part  of  a  data  series  that 
provides  basic  information  on 
enrollment  status  of  various  segments  of 
the  population.  In  addition  to  BLS,  other 
users  include  educational  institutions, 
and  employers  and  analysts  who  need 
current  information  to  anticipate  the 
composition  of  the  labor  force  in  the 
futiu*. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Francine  Picoult 
395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Francine  Picoult  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building.  Washington,  DC  20530. 

Dated:  July  12, 1988. 
Edwaid  Michals. 

Department  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc  88-16319  Filed  7-19-88;  8:45  am] 
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Commerdai  Space  Advisory 
Committee;  Partiaily  Closed  Meeting 

AOCNCV:  Office  of  the  Associate  Deputy 
Secretary.  Commerce. 
MIMMARV:  Pursuant  to  the  Federal 
Reg^ter  notice  of  June  16, 1988,  the 
Commercial  Space  Advisory  Committee 
has  been  established  to  advise  the 
Secretary  of  Commerce  on  matters  of 
implementation  and  institutionalization 
of  the  National  ^ace  PoUcy  and 
Commercial  Space  Initiative,  as 
announced  Felwuary  11. 1988,  and  to 


attempt  to  determine  the  most 
productive  course  to  be  taken  by  this 
country  relating  to  its  commercial  space 
goals. 

Time  and  Place:  July  29, 1988  from  9:30 
a.m.  to  4:00  p.m.  The  meeting  will  take 
place  in  the  Secretary's  Conference 
Room,  U.S.  Department  of  Commerce. 

Agenda  for  Open  Session:  9:00-11:30 
a.m. 

Members  will  receive  and  discuss 
briefing  materials  on  the  various  sectors 
of  the  commercial  space  market  and  the 
President's  National  Space  Policy  and 
Commercial  Space  Initiative. 

Closed  Session:  1:00-4:00  p.m. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration 
of  the  Department  of  Commerce,  with 
the  concurrence  of  the  General  Counsel, 
formally  determined,  pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act,  that  the  agenda  items  covered  in 
the  closed  session  may  be  exempt  from 
the  provisions  of  the  act  relating  to  open 
meetings  and  public  participation 
therein  because  these  items  will  be 
concerned  with  matters  that  are  within 
the  purview  of  5  U.S.C.  552(c)(4),  (6),  and 
(9)(B).  The  discussions  are  likely  to 
disclose:  Privileged  or  confidential 
commercial  information  and  premature 
disclosure  of  information  which  would 
be  likely  to  significantly  frusbrate  the 
implementation  of  proposed  agency 
actions  and  confidential 
recommendations  to  be  made  to  the 
President  of  the  United  States.  (A  copy 
of  the  determination  is  available  for 
public  inspection  and  copying  in  the 
Public  Reading  Room,  Central  Reference 
and  Record  Inspection  Facility,  Room 
5317,  Department  of  Commerce.) 
FOR  FURTHER  INFORMATION  CONTACT 

Laura  L  Boyle,  Program  Director,  Office 
of  Commercial  Space  Programs,  U.S. 
Department  of  Commerce,  Room  7064, 
Washington,  DC  20230.  Telephone:  202/ 
377-8125. 
Shellyn  McCaffrey. 
Associate  Deputy  Secretary. 

Date:  July  14. 1988. 
(FR  Doc.  88-16270  Filed  7-18-88;  4:41  pm) 
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Bureau  of  Export  Administration 

Computer  Systems  Tedmical  Advisory 
Committer,  Open  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  August  9, 1988,  9:00  a.m.  in  the 
Herbert  C.  Hoover  Building,  Room 
B-841, 14th  ft  Constitution  Avenue  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  ft 
Policy  Analysis  with  respect  to  technical 


questions  which  affect  the  level  of 
export  controls  applicable  to  computer 
systems  or  technology. 

Agenda 

1.  Opeiung  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Discussion  of  Virtual  Memory. 

4.  Presentation  by  National  Bureau  of 
Standards  on  Super-Computers. 

5.  Discussion  of  Definition  for 
Microcomputers/PCs. 

6.  Discussion  of  Technical  Data 
Proposal. 

llie  meeting  will  be  open  to  the  public 
and  a  limited  number  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting  and  can 
be  directed  to:  Technical  Support  Staff, 
Office  of  Technology  &  Policy  Analysis, 
Room  4606. 14th  &  Constitution  Avenue 
NW.,  Washington.  DC  20230. 

For  further  information  or  copies  of 
the  minutes,  contact  Betty  Anne  FerrdL 
202-377-2583. 

Date:  July  14, 1988. 
Betty  Anne  Fenell. 

Acting  Director,  Technical  Support  Staff. 
Office  of  Technology  &  Policy  Analysis. 
[FR  Doc  88-16271  Filed  7-19-88;  8:45  am) 
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Hardware  Suticommittee  of  ttte 
Computer  Systems  Technical  Adviaory 
Committee;  Closed  Meeting 

A  meeting  of  the  Hardware 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  August  9, 1988,  IM  p.m.  in  the 
Herbert  C.  Hoover  Building.  Room  B- 
841, 14th  Street  end  Constitution  Avenue 
NW.,  Washington,  DC.  The  meeting  will 
continue  to  its  conclusion  on  August  10. 
1988,  in  Room  B-841.  The  Hardware 
Subcommittee  was  formed  to  study 
computer  hardware  with  the  goal  of 
making  recommendations  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  national  security. 

The  Subcommittee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  program  and  strategic  criteria 
related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  10, 1988, 
pursuant  to  section  l()(d)  of  the  Federal 
Advisory  Committee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 
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meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classiHed  materials  listed  in  S  U.S.C. 
S52(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  pubUc  meetings 
found  in  section  10(a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  the  Notice  of 
Determination  to  close  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628,  U.S.  Department  of 
Commerce.  Washington,  DC  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  (202)  377-2583. 

Date:  fuly  14. 1988. 
Betty  Anne  Fenril, 

Acting  Director,  Technical  Support  Staff , 
Office  of  Technology  &  Policy  Analysis. 
(FR  Doc.  88-16272  Filed  7-l»-a8;  8:45  am] 
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Nationel  Oceanic  and  Atmoepheric 
Administration 

National  Marine  FWterlea  Sendee; 
Marine  Mammalst  Application  for 
Permit;  Dr.  J.  Ward  Teeta  (P420) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1381- 
1407),  and  the  Regulations  Governing 
the  Taking  and  In^rting  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant-  Dr.  J.  Ward  Testa, 
Institute  of  Marine  Science,  University 
of  Alaska,  Fairbanks,  AK  99775-5100. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  Weddell  seal  Leptonychootes 
weddellii,  1,000;  crabeater  seal  Lobodon 
carcinophagus,  30;  leopard  seal 
Hydmrga  leptonyx,  30;  Ross  seal 
Ommatophoca  rossii,  30:  southern 
elephant  seal  Mirounga  leonina,  30. 

4.  Type  of  Take:  The  Applicant 
requests  permission  to  (1)  capture  with 
physical  restraint  using  a  canvas  bag 
placed  over  the  head  and  tagged  in  the 
both  rear  flippers;  (2)  collect  and  import 
foreflipper  daws  from  up  to  100 
subadult  animals  for  age  estimation:  (3) 
weigh  up  to  200  pups  and  up  to  200 
adults  and  subadults  of  both  sexes  using 
a  mobile  platform  sled:  (4)  conduct  up  to 
7  censuses  of  the  eastern  McMurdo 
Sound  population  to  count  all  seals 
present  on  the  surface  of  the  ice  and 
record  tag  numbers:  and  (5)  salvage  and 
import  any  parts  of  natural  fatalities  of 
the  five  species.  The  research  will 
provide  continuing  knowledge  of  the 


accurate  estimation  of  reproductive 
rates,  survivorship,  and  population  size. 

5.  Location  and  Duration  of  Activity: 
McMurdo  Sound,  Antarctica  over  a  1- 
year  period. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington, 
DC,  within  30  days  of  the  publication  of 
this  notice.  Those  individuals  requesting 
a  hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  are  siunmaries  of  those 
of  the  AppUcant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Dociunents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 
Office  of  Protected  Resources,  National 

Marine  Fisheries  Service,  1825 

Connecticut  Avenue  NW.. 

Washington,  DC:  and 
Director,  Alaska  Region.  National 

Marine  Fisheries  Service.  709  West 

9th  Street  Federal  Building,  Juneau. 

Alaska  99802. 

Date:  July  14, 1988. 
Nancy  FostH', 

Director.  Office  of  Protected  Resource  and 

Habitat  Programs. 

(FR  Doc.  88-16283  Filed  7-19-88: 8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Army 

Army  Science  Board;  Cloeed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  annoiuicement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Anny  Science 
Board  (ASB). 

Dates  of  the  Meeting:  Intermittently  15-19 
August  1988. 

Time  of  Meetings:  0830-1630  hours  each 
day. 

Place:  Concepts  Analysis  Agency, 
Bethesda,  Maryland. 


Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  for  Anny  Analysis  will  meet  for 
briefings  and  discussions  with  Army  agencies 
and  elements  of  the  Aimy  staff  and 
Secretariat  which  perform  analysis  or  use 
analytical  input  for  decision  making.  This 
meeting  will  be  dosed  to  the  public  in 
accordance  with  section  S52b(c)  of  Title  5, 
U.S.C.,  specifically  subparagraph  (l)  thereof, 
and  Title  5,  U.S.C.,  Appendix  2,  subsection 
10(d).  The  classified  and  unclassifled  matters 
and  proprietary  information  to  be  discussed 
are  so  inextricably  intertwined  as  to  preclude 
any  portion  of  the  meetings  to  be  opened  to 
the  public.  Contact  the  Army  Science  Board 
Administrative  OfTicer,  Sally  Warner,  for 
further  information  at  (202)  685-3039  or  695- 
7046. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  88-16314  Filed  7-19-88: 8:45  am] 
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Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  16-19  August  1988. 

Time: 
0900-1700  hours,  16  August.  1988.  Ft.  Sill. 
0900-1200  hours,  17  August.  1988,  Ft.  Sill. 
0000-1700  hours.  18  August.  1988.  Ft.  Benning. 
0900-1200  hours.  19  August.  1988,  Ft.  Benning. 

Place:  Ft.  Sill,  OK  and  Ft.  Benning.  GA. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Sub^up  on  Close  Combat  Training  Strategy 
for  the  1990*8  will  meet  to  gather  information 
for  their  current  study.  This  meeting  is  open 
to  the  public.  Any  interested  person  may 
attend,  appear  t>efore.  or  file  statements  with 
the  committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  685- 
3039/7046. 
SaUy  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  88-16315  Filed  7-19-88: 8:45  am) 
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Army  Science  Boant  PartlaNy  Closed 
Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  aimouncement  is  made 
of  the  following  Conunittee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  22  August  1988. 

Time:  0700-1700  hours. 

Place:  The  Pentagon.  Washington,  DC. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Sul>group  on  Army  Family  Programs  will  be 
hosted  by  the  Deputy  Chief  of  Staff  for 
Personnel,  Headquarters,  Department  of  the 


Army.  The  subgroup  will  be  provided  writh 
selected  briefings  on  soldier  and  family 
issues  to  include  a  review  of  current  research 
findings.  At  the  conclusion  of  the  briefings, 
the  chair  will  meet  in  closed  executive 
session  with  subgroup  members  from  1300- 
1700  hours  to  review  the  arrangements  and 
protocol  to  be  used  for  their  study  effort.  This 
last  session  is  closed  to  the  pubhc  because 
classified  matters  will  be  discussed.  The 
other  portions  of  the  meeting  are  open  to  the 
public.  Any  person  may  attend,  appear 
l>efore,  or  file  statements  with  the  committee 
at  the  time  and  in  the  manner  permitted  by 
the  committee.  The  closed  portions  of  the 
meeting  are  closed  to  the  public  in 
accordance  with  section  S52b(c)  of  Title  5, 
U.S.C.,  specifically  subparagraph  (1)  thereof, 
and  Title  5.  U.S.C,  Appendix  2,  subsection 
10(d).  The  ASB  AdminisU-ative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)  685-3039/7046. 
SaUy  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  88-16316  Filed  7-19-88;  8:45  am] 

BHJJNQ  COOE  371O-0S-« 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Conunittee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  25  and  28  August  1988. 
Time: 

0800—1700  hours,  25  August 
0800—1430  hours,  26  August. 

Place:  Fort  Rucker.  Alabama. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Sut^roup  on  Human  Dimensions  in  Army 
Safety  will  conduct  its  initial  meeting  at  the 
United  States  Anny  Safety  Center  (USASC). 
Fort  Rucker.  Alabama.  Briefings  will  be 
conducted  by  various  members  of  the  USASC 
staff  as  well  as  a  representative  from  the 
Army  General  Counsel.  Past,  cunent  and 
planned  actions  will  be  discussed  in 
accordance  with  the  Terms  of  Reference.  This 
meeting  is  open  to  the  publicJ»Any  interested 
person  may  attend,  appear  tjefore,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  pennitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
SaUy  A.  Wamsr. 

Administrative  Officer,  Amy  Science  Board. 
(FR  Doc.  88-16317  Filed  7-19-88: 8:45  am) 

BHJUNG  COOC  3710-OS-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 
Date  of  Meeting:  26  August  1968. 


Time  of  Meeting:  0830-1600  hours. 

Place:  Picatinny  Arsenal.  Dover,  New 
)ersey. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Sul>group  for  Tactical  Explosive  Systems 
(TEXS)  will  conduct  its  initial  meeting  at 
Picatinny  Arsenal.  Briefings  will  be 
conducted  by  various  members  of  Project 
Manager  Mines,  Countermines  and 
Demolitions,  U.S.  Army  Armaments. 
Munitions  and  Chemical  Command  as  well  as 
a  representative  from  the  Army  General 
Counsel.  Past,  current  and  planned  actions 
will  be  discussed  in  accordance  with  the 
Terms  of  Reference.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5.  U.S.C. 
Appendix  2.  subsection  10(d).  The  classified 
and  unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  Contact 
the  Army  Science  Board  Administrative 
Officer.  Sally  Warner,  for  further  information 
at  (202)  695-3039  or  695-7046. 
SaUy  A.  Warner, 

Administrative  Officer,  .Army  Science  Board. 
[FR  Doc.  88-16318  Filed  7-19-«e;  8:45  am] 
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Corps  of  Engineers.  Department  of 
tfie  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  ttie  Marin  County  StK>reline, 
San  Rafael  Canal  Flood  Control  Study 
(FeasiiMity  Phase)  at  San  Francisco 
Bay.CA 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Notice  of  intent  to  prepare  a 

Draft  Environmental  Impact  Statement 

(DEIS).  


summary:  1.  The  Corps  of  Engineers, 
San  Francisco  District  is  beginning  the 
Feasibility  Phase  of  studying  possible 
solutions  to  flooding  in  the  City  of  San 
Rafael  in  Marin  County.  The  flooding 
occurs  when  winter  rain  storms  fall 
during  periods  of  high  tides  in  San 
Francisco  Bay,  which  causes  San  Rafael 
Creek/Canal  to  overflow  its  banks. 

2.  Reasonable  alternatives  that  have 
been  identified  to  date  are: 

a.  A  miter  gate  tide  barrier  structure 
at  one  of  two  locations  at  the  mouth  of 
the  canal,  which  could  block  in-coming 
tides  during  periods  of  high  storm  nm- 
off.  Maximum  duration  of  closure  during 
once-in-a-hundred  years  event  is 
expected  to  be  8-10  hours.  Excess  water 
upstream  of  the  barrier  would  be 
pumped  directiy  into  the  Bay.  With  one 
alternative  location,  localized  flood 
protection  would  be  added  along 
Summit  Avenue  and  Marina  Vista 
Canal. 


b.  Flood  walls  on  the  South  Bank, 
downstream  of  Highway  101,  and 
possible  limited  flood  walls  on  the  North 
Bank  will  localized  protection  for 
vulnerable  structures. 

3.a.  During  the  Reconnaissance  phase, 
a  public  meeting  was  held  January  IS. 
1987.  Extensive  input  to  project  plaiming 
has  also  been  made  by  the  local 
sponsors  of  the  project,  the  City  of  San 
Rafael. 

b.  The  following  significant  issues 
have  been  identified  as  needing  more  in- 
depth  analysis  during  the  current  phase 
of  the  project  and  addressing  in  the 
DEIS: 
Aesthetics — tide  barriers  may  be  highly 

visible  from  certain  vantage  points 
Architectural — impact  of  flood 

protecting  individual  structures 
Endangered  species — possibly  Salt 

marsh  harvest  mouse,  California 

clapper  rail.  Pt.  Reyes  bird's  beak 

(plant) 
Habitat  loss — if  flood  walls  eliminate 

shallow  waters  imder  buildings  and 

docks 
Historic  properties — remnants  of 

historic  period  structures 
Navigation — effect  of  barrier  closure 

during  storm  periods 
Public  access  (including  handicapped) — 

to  boat  docks,  canal 
Siltation— effect  of  barrier  closure. 

impact  on  benthic  organisms 
Water  quaUty— salinity  alteration  in 

canal  and  on  wetlands  during  barrier 

closure  periods 
Wetiands— impacts  on  tidal  and 

seasonal  wetlands 

c.  A  biological  assessment  concerning 
project  area  wetlands  shall  be  prepared, 
and  coordinated  with  the  U.S.  Fish  and 
Wildlife  Service  in  compliance  with  50 
CFR  Part  402  (16  U.S.C.  662). 

d.  Because  endangered  species  may 
be  present  in  the  wetiands,  coordination 
with  the  U.S.  Fish  and  Wildlife  Service 
pursuant  to  section  7  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.). 

e.  A  consistency  determination 
request  shall  be  filed  with  the  San 
Francisco  Bay  Conservation  and 
Development  Commission  (BCDC)  in 
accordance  with  section  307(c)  of  the 
Coastal  Zone  Management  Act  (18 
U.S.C.  1456). 

4.a.  In  order  to  further  clarify  issues 
and  identify  potential  new  ones  that 
should  be  addressed  in  the  DEIS,  a 
scoping  meeting  will  be  held.  Notice  of 
the  meeting  is  being  widely  distributed 
in  the  San  Rafael  Area,  and  to 
environmental  groups  in  the  greater  San 
Francisco  Bay  Area. 

b.  The  meeting  will  be  held  on 
Wednesday.  August  17. 1988  in  the  City 
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Council  Chambera.  CHy  of  San  Rafael. 
1400  Fifth  Avemw.  San  Rafari, 
Registration  for  those  wishing  to  speak 
will  begin  at  TXn  pm.  The  agenda  will 
be:  7:30—8:00  pm,  project  presentation: 
ftOO— 8:30  pm,  FecteraL  State  and 
Regional  agency  plans  and  concerns; 
8:30  pm,  public  comments  begin. 

c.  Submission  of  written  comments  is 
encouraged,  and  may  be  sent  to  the 
address  given  below  up  to  September 
3ai968. 

5.  It  is  estimated  that  the  DEIS  will  be 
available  for  review  in  the  spring  of 
1990. 

Aooncss:  Questions  about  the  proposed 
action  and  DBIS  can  be  answered  by: 
Mr.  Roderick  A.  Qiisholm,  II,  Chief. 
Environmental  Branch:  U.S.  Army  Corps 
of  Engineers;  211  Main  Street;  San 
Francisco.  CA  04105-1906.  (415)  974- 
0443. 

Dated:  July  12. 1988. 

Galea  H.  Yalwgiiiaia. 

Colonel,  Corps  of  Engineers,  District 
Engineer. 

|FR  Doc.  88-16287  Filed  7-19-88;  8:45  am) 

BMXINO  COOC  371S-P84I 


Department  of  tlie  Navy 

Intent  To  Grant  Exclusive  Patent 
License  Megabyte,  Inc. 

agency:  Department  of  the  Navy;  DOD. 

ACTION:  Intent  to  grant  exclusive  patent 
license;  Megabyte.  Inc. 

suMSUUiv:  The  Department  of  the  Navy 
hereby  gives  notice  of  intent  to  grant  to 
Megabyte,  Inc.,  a  revocable, 
nonassignable,  exclusive  license  to 
practice  the  Government-owned 
invention  described  in  U.S.  Patent 
Application  Serial  No.  054. 977  entitled 
"Block-Line  Memory  Element  and  RAM 
Memory"  filed  28  May  1967;  inventor. 
Leonard  J.  Schwee. 

This  license  will  be  granted  unless 
within  60  days  from  the  date  of  this 
notice  written  objections  to  this  grant 
along  with  supporting  evidence,  if  any, 
are  received  by  the  OfHce  of  the  Chief  of 
Naval  Research  (Code  OOCCIP). 
Arlington.  VA  22217-5000. 

DATC  July  20. 198a 


FON  FURTNOI INTOIWATIOM  CONTACT: 

Mr.  R.  ].  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIPO,  800  North  Quhicy 
Street.  Ariington  VA  22217-500a 
telephone  (202)  896-4001. 


Date:  )uly  IS.  1988. 
|aiMM.Vlrii. 

Lieutenant,  US.  NavaJRaaem.  Alternate 
Federal  RegutetUaiMon  Officer. 

(FR  Doc.  8»-i«|55  FUed  7-19-88: 8:48  un] 
SNjjNa  coK  aiw.«K-a 

DEPARTIIEIIT  OF  ENERQY 

Av^yyafl 

imMiBt  Stetsmenl^  I 

espl  Wests  TrasAmenl  FecflRy  ( 

•ttheLawre 

Laboralorv.  Uwetmore.  CA.  and  PubHe 

Hearing  on  the  DEIS 

AOCNCV:  Department  of  Energy. 
action:  Notice  of  availability  of  Draft 
Environmental  Impact  Statement  (DEIS) 
and  notice  to  conduct  a  public  hearing 
on  the  DEIS. 

summary:  The  Department  of  Eneigy 
(DOE)  announces  the  availability  of  a 
Draft  Environmental  Impact  Statement. 
"Decontamination  and  Waste  Treatment 
Facility  at  the  Lawrence  Livermore 
National  Laboratory.  Livermore, 
California."  DOE/EIS-0133-D.  which 
assesses  the  environmental  effects  of 
the  proposed  construction  and  operation 
of  the  DWTF.  This  new  facility  would 
provide  centralized  treatment, 
processing,  and  storage  of  Lawrence 
Livermore  National  Laboratory's 
(LLNL's)  non-radioactive  (Iwth 
hazardous  and  nonhazardous).  mixed, 
and  radioactive  waste,  and  would  also 
include  a  decontamination  facility.  The 
proposed  DWTF,  which  would  replace 
existing  Hazardous  Waste  Management 
(HWM)  facilities,  would  assure  that  the 
long  term  management  of  waste  at  LLNL 
is  accomplished  in  a  safe,  efficient,  and 
environmentally  acceptable  manner  in 
compliance  with  federal,  state,  and  local 
environmental  regulations  and  DOE 
orders. 

Public  comments  are  invited  and  a 
public  hearing  will  be  held  with  respect 
to  the  DEIS. 

dates:  Written  comments  to  the 
Department  of  Energy  should  be 
postmarked  by  September  6. 1988  to 
ensure  consideration  in  the  preparation 
of  the  final  Environmental  Impact 
Statement  A  public  hearing  will  be  held 
on  August  23, 1968  as  described  in  this 
notice.  Individuals  desiring  to  make  oral 
statements  at  the  hearing  should  notify 
Mr.  WiUiain  Holman  at  the  address 
below  by  August  22. 1988  so  that  the 
Department  may  arrange  a  schedule  for 
presentations. 

ADORCSSCS:  Requests  for  copies  of  the 
DEIS,  written  comments  on  the  DEIS, 
requests  to  present  oral  statements  at 
the  hearing,  and  requests  for  further 


informatioD  should  be  directed  to:  Mr. 
William  Hobnan.  Environmental 
Brand) — Environment.  Safety  and 
Quality  Assurance  Division.  U.S. 
Department  of  Eneigy.  San  Ftancisco 
Operations  OfBce.  1333  Broadway. 
Oakland.  California  94612.  (415)  273- 
6370;  ATTENTION:  "DWTF  DEIS." 

For  farther  assistance  on  die  National 
Environmental  Policy  Act  (NEPA) 
process  contact:  Ms.  Carol  M. 
Boigstrom.  Acting  Director.  Office  of 
NEPA  Project  Assistance  (EH-25},  U.S. 
Department  of  Eneigy.  1000 
Independence  Avenue  SW., 
Washington.  DC  20665.  (202)  586-l60a 


L  Previous  Nodca  of  faitant 

The  Department  of  Energy  published  a 
Notice  of  Intent  (52  FR  8503)  on  March 
18, 1987.  regarding  the  preparation  of  a 
DEIS  on  the  construction  and  operation 
of  the  DWTF  at  Lawrence  Livermore 
National  Laboratory. 

n.  Backgroand  iafbcmatioD 

The  Lawrence  Livermore  National 
Laboratory  is  a  diversified  applied 
research  center  operated  by  the 
University  of  California  for  DOE  LLNL 
is  involved  in  nuclear  and  non-nuclear 
weapons  design  and  also  non-defense 
related  programs  such  as  magnetic  and 
laser  fusion  energy  research,  basic 
science  research,  and  biomedical  and 
environmental  science  studies.  LLNL 
generates  a  diversity  of  non-radioactive, 
mixed,  and  radioactive  wastes.  To 
handle  this  wide  variety  of  generated 
wastes,  flexible  treatment  processes  and 
knowledgeable  personnel  are  required 
to  assure  safe  and  effective  waste 
management  operations  that  are  fully  in 
compliance  with  applicable  federal, 
state,  and  local  regulations.  An 
extensive  upgrade  in  hazardous  waste 
management  at  the  Laboratory  would 
result  through  the  construction  of  the 
proposed  DWTF.  The  proposed  DWTF 
would  replace  and  consolidate  existing 
storage,  treatment,  and  decontamination 
facilities  presently  in  use  at  LLNL.  The 
existing  facihties  are  located  in  three 
separate  areas  of  the  Laboratory.  The 
Decontamination  Building,  Building  419. 
is  a  40-year-old  former  paint  shop  with 
limited  capability  to  accept  large  pieces 
of  equipment  for  decontamination.  The 
Building  514  area  contains  the  existing 
liquid  waste  treatment  facilities 
consisting  of  a  15,000  gallon  storage 
tank,  six  (6)  open-top  treatment  tanlis. 
and  a  vacuum  filter  press.  Radioactive, 
mixed,  and  non-radioactive  wastes  are 
handled  in  the  facility.  The  Building  612 
area  contains  the  outside  waste  storage 
yard  receiving  area,  solid  waste 


processing  building,  reactive  material 
storage,  and  a  controlled  air  incinerator. 

m.  Scope  of  dw  DEIS 

The  scope  of  the  DEIS  was  developed 
using  comments  received  during  a  public 
scoping  period  (March  18  throi^  May  7. 
1987)  including  the  public  scoping 
meeting  held  in  Livermore,  California  on 
April  30. 1987. 

The  U.S.  Department  of  Energy  has 
prepared  this  project-specific  DEIS  to 
provide  environmental  input  into  the 
selection  and  implementation  of  a  long- 
term  solution  for  treating,  processing, 
and  storing  of  radioactive,  mixed,  and 
non-radioactive  wastes  generated  by 
LLNL  programs  that  is  consistent  with 
federal,  state,  and  local  environmental 
regulations  and  DOE  orders.  The  DEIS 
was  prepared  in  accordance  with 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  as  amended,  and  to  satisfy  the 
requirements  of  the  California 
Environmental  Qualify  Act  (CEQA)  and 
the  state's  permitting  regulations.  It  is 
intended  to  provide  environmental  input 
and  support  for  project-specific 
decisions  on  the  construction  and 
operation  of  the  DWTF.  DOE  has 
evaluated  several  alternatives  for 
managing  radioactive,  mixed,  and  non- 
radioactive wastes  generated  by  LLNL 
programs.  The  alternatives  range  in 
concept  fiY)m  the  continued  use  of 
existing  HWM  facilities  to  the 
construction  of  a  new  DWTF  that  could 
safely  treat,  process,  and  store  waste 
generated  by  LLNL  in-house.  thereby 
reducing  the  risks  and  liabilify  of 
transporting  large  volumes  of  toxic 
waste  to  off-site  treatment  or  disposal 
sites.  Various  sites  for  the  construction 
of  the  proposed  DWTF  are  also 
evaluated. 

The  following  alternatives  are 
evaluated  in  the  DEIS: 

•  No  action,  i.e..  continued  operation 
of  the  existing  hazardous  waste 
management  facilities; 

•  Increasing  off-site  treatment  and 
disposal  of  waste  generated  by  LLNL  at 
DOE  and  commercial  facilities; 

•  Upgrading  the  existing  LLNL 
hazardous  waste  management  facilities; 
and 

•  Developing  a  new  on-site  hazardous 
waste  facihfy  for  which  two  design 
alternatives  and  three  site  alternatives 
are  evaluated. 

The  environmental  effects  of  the 
above  alternatives  are  evaluated  with 
respect  to  seismicify  and  to  construction 
and  operational  impacts  on  soils, 
hydrology,  air  quahfy,  occupational  and 
public  health,  vegetation  and  wildlife, 
socioeconomics,  land  use,  noise, 
transportation,  and  cultural  resources. 


rv.  ComiiMnt  Procedures 

A.  Availability  of  Draft  EIS 

Copies  of  the  DEIS  have  been 
distributed  to  federal,  state,  and  local 
agencies,  organizations,  environmental 
groups,  and  individuals  known  to  be 
interested  in  the  construction  of  the 
proposed  DWTF  at  the  Lawrence 
Livermore  National  Laboratory. 
Additional  copies  may  be  obtained  by 
contacting  Mr.  William  Holman  at  the 
address  given  above. 

Copies  of  the  DEIS  and  the  documents 
referenced  in  the  DEIS  are  available  for 
public  inspection  at  the  LLNL  Visitors 
Center  which  is  located  at  the 
Greenville  Road  entrance  to  the 
Laboratory  and  at  the  Freedom  of 
Information  Reading  Room,  Room  I E- 
190,  Forrestal  Building,  1000 
Independence  Avenue  SW.. 
Washington,  DC.  Copies  of  the  DEIS 
alone  are  also  available  for  public 
inspection  at  the  DOE  San  Francisco 
Operations  Office,  1333  Broadway. 
Oakland.  CA  and  at  the  following 
branches  of  the  Livermore  Public 
Library:  Civic  Center  Branch  at  1000 
South  Livermore,  Livermore.  CA  and  the 
Springtown  Branch  at  998  Bluebell 
Drive,  Livermore,  CA. 

B.  Written  Comments 

Interested  parties  are  invited  to 
provide  comments  on  the  DEIS  to  Mr. 
William  Holman  at  the  above  address. 
Conunent  letters  should  be  identified  on 
the  outside  of  the  envelope  with 
designation  "DWTF-OEIS".  All 
comments  and  related  information 
should  be  postmarked  by  September  6. 
1988  to  ensure  consideration  in 
preparing  the  final  EIS.  Comments 
postmarked  after  September  6, 1988  will 
be  considered  to  the  extent  practicable. 

C.  Public  Hearing 

1.  Participation  Procedure 

A  public  hearing  has  been  scheduled 
on  the  DEIS  as  follows: 
Location:  Holiday  Inn,  720  Los  Flores 

Road,  Livermore,  CA  94550 
Date  and  Time:  August  23, 1988  at  7:00 

p.m. 

The  public  is  invited  to  provide 
comments  on  die  DEIS  at  the  hearing. 
The  hearing  will  not  be  a  judicial  or 
evidentiary-type  hearing.  Individuals 
desiring  to  make  an  oral  presentation  at 
the  hearing  should  notify  Mr.  William 
Holman  at  the  address  above  as  soon  as 
possible  so  that  the  Department  can 
arrange  a  schedule  for  the  presentations. 
Persons  who  have  not  submitted  a 
request  to  speak  in  advance  may 
register  to  speak  at  the  hearing  before 
the  hearing  commences.  Individuals  and 


representatives  of  organizations  will  be 
called  on  to  present  comments  as  time 
permits.  To  ensure  that  everyone  has  the 
opportunify  to  present  comments,  5 
minutes  will  be  allotted  to  individuals 
and  10  minutes  will  be  allotted  to 
individuals  representing  groups. 
Conunents  received  at  the  hearing  will 
be  considered  in  the  preparation  of  the 
final  EIS.  Individuals  or  representatives 
of  organizations  presenting  comments  at 
the  hearing  are  requested  to  have 
written  copies  of  their  comments 
available  at  the  hearing. 

2.  Conduct  of  Hearing 

The  Department  of  Energy  will 
arrange  the  schedule  of  commentators 
and  will  establish  basic  rules  and 
procedures  for  conducting  the  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing  and  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  Any  participant 
who  wishes  to  ask  a  question  at  the 
hearing  may  submit  the  question,  in 
writing,  to  the  presiding  officer.  Any 
further  procedural  rules  needed  for  the 
proper  conduct  of  the  hearing  will  be 
announced  by  the  presiding  officer  at 
the  start  of  the  hearing.  A  transcript  of 
the  hearing  will  be  prepared,  and  the 
entire  record  of  the  hearing,  including 
the  transcript  will  be  available  for 
public  inspection  at  the  Department's 
Freedom  of  Information  Reading  Room, 
Room  I E-190.  Forrestal  Bldg..  1000 
Independence  Avenue  SW,  Washington. 
DC  20585,  and  the  U.S.  Department  of 
Eneigy,  San  Francisco  Operations  Office 
Reading  Room,  1333  Broadway, 
Oakland.  CA,  the  LLNL  Visitors  Center, 
and  the  two  branches  of  the  Livermore 
Public  Library. 

Issued  in  Washington.  DC  June  30, 1988. 
Ernest  C  Baynaid.  m. 

Assistant  Secretary,  Environment  Safety  and 
Health. 

[FR  Doc.  88-16347  Filed  7-19-88;  8:45  am] 
BHUHG  CODE  64SS41-M 


Financial  Assistance  Award;  Intent  To 
Award  a  Grant  to  ttw  Hardin-Simmons 
UniversHy 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  restricted  eligibilify 
for  grant  award. 

summary;  Tlie  Department  of  Eneigy 
announces  that  pursuant  to  10  CFR 
600.7(b)  it  is  resbicting  eligibilify  for  the 
grant  under  procurement  request 
number  19-88BC14286.000  to  the  Hardin- 
Simmons  Universify  for  "Improved  Oil 
Recovery  Conference  and  Exhibition." 
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Scope:  The  grant  is  to  assist  the 
Hardin-Sinunons  University,  Fairiei^ 
Dickinson  Research  Center  in 
conducting  a  conference  and  exhibition 
in  Improved  Oil  Recovery.  Emphasis 
will  be  to  demonstrate  availaUe 
technologies  to  independent  oil 
producers  in  the  West  Texas  region. 

The  goals  of  the  confnence  are  to 
present  improved  and  enhanced  oil 
recovery  methods  through  lectures, 
discussions,  and  exhibits  to  indep>endent 
oil  operators  in  the  West  Texas  region; 
to  determine  the  acceptability  for 
application  of  such  technologies  by  area 
producers;  to  establish  a  basis  for 
technology  and  economic  evaluation  for 
the  large  scale  application  of  enhanced 
oil  recovery  technologies. 

The  conference  will  be  held  at  the 
Hardin-Simmons  University,  Fairieigh 
Dickinson  Research  Center 
approximately  six  (6)  months  after 
execution  fo  the  grant  instrument  The 
term  of  the  grant  will  be  nine  (9)  months 
at  an  estimated  amount  of  $40,(X)(X00 
FOR  RmTHER  mPOIWMTION  COWTACT: 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  P.O.  Box 
10940,  MS  921-165,  Pittsburgh.  PA  15236, 
Attn:  Gregory  J.  Kawalkin.  Telephone: 
AC  412/892-6039. 

Date:  luly  11. 1968 
Sun  W.  Chun. 
Director. 
[FR  Doc.  88-16348  Filed  7-19-88:  8:45  am] 

BIUJNQ  COOC  MSO-Ot-M 


Financial  Assistance  Aiward;  Intent  To 
Award  Grant  to  the  Interstate  Oil 
Compact  Commission 

agency:  Department  of  Energy. 
action:  Notice  of  restricted  eligibility 
for  grant  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b)  it  is  restricting  eligibility  for  the 
grant  under  procurement  request 
number  19-88BC14285.000  to  the 
Interstate  Oil  Compact  Commission  for 
'Technology  Transfer  and  the  DOE 
Fossil  Energy  Oil  and  Gas  RAD 
Program". 

Scope:  The  grant  is  to  assist  the 
Interstate  Oil  Compact  Commission  in 
identifying  target  audiences,  assessing 
their  needs  with  respect  to  transfer  of 
improved  and  enhanced  oil  recovery 
technologies,  and  to  conduct  various 
symposia,  workshops,  seminars,  etc. 

The  purpose  of  this  effort  is  to  reach 
four  target  audiences:  research  and 
production  areas  of  mafor  oil 
companies,  smaller  independent 
operators,  oil-field  service  companies. 


and  professional  reservoir  engineering 
and  petroleum  consultants.  The  effort 
will  further  deHne  the  technology 
transfer  needs  of  these  target  audiences, 
identify  the  channels  currently  used  and 
the  obstacles  encountered,  define  the 
most  effective  format  for  each  audience, 
devise  approaches  to  effect  the  transfer 
and  development  permanent  links  and 
mechanisms  for  the  broad  transfer  of 
public  and  private  research  results. 
Lastly,  new  methods  implemented  e.g. 
symposia,  workshops,  etc.  will  be 
assessed  and  refined,  where 
appropriate,  leading  to 
recommendations  for  future 
comprehensive  technology  transfer 
activities. 

The  term  of  the  grant  will  be  for  a  one 
year  period  at  an  estimated  value  of 
$260,000.00 
FOR  FUHTMER  INFORMATION  CONTACT. 

U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  P.O.  Box 
10940,  MS  921-165.  Pittsburgh.  PA  15236. 
Attn:  Gregory  ].  Kawalkin.  Telephone: 
AC  412/892-6039. 

Date:  July  11, 1988 
Sun  W.CIiun, 
Director. 
[FR  Doc.  88-16349  Filed  7-19-88;  8:45  am] 

BtlXING  CODE  MS0-01-M 


Financial  Assistance  Award;  Intent  To 
Award  Grant  to  the  United  Nations 
Institute  for  Training  and  Research 
(UNITAR) 

aocncy:  Department  of  Energy- 
ACTION:  Notice  of  restricted  eligibility 
for  grant  award. 


;  The  Department  of  Energy 
annoimces  that  pursuant  to  10  CFR 
600.7(b)  it  is  restricting  eligibility  for  a 
grant  under  Procurement  Request 
Number  19-88BC14259.00  to  the  United 
Nations  Institute  for  Training  and 
Research  (UNITAR)  for  a  conference  on 
"Heavy  Crude  and  Tar  Sands". 

Scope:  The  grant  is  to  assist  UNITAR 
in  conducting  the  conference  which  will 
discuss  the  latest  world  developments  in 
the  exploration  for  and  production  of 
heavy  crude  and  tar  sands.  Increased 
emphasis  is  being  placed  on  expanding 
the  Icnowledge  of  this  potential  to  help 
meet  the  energy  demands  of  the  future. 

The  purpose  of  the  conference  is  to 
draw  the  world's  attention  to  the 
potential  of  heavy  crude  and  tar  sands. 
The  conference  plans  to  introduce 
participants  to  the  state-of-die-art 
technology  and  facilitate  contacts 
between  the  large  producers  and  the 
more  modest  ones,  especially  between 
developed  and  developing  countries.  It 


will  encourage  governments  to  set  up 
legislation  that  will  facilitate 
exploration  and  production  of  heavy 
crude  and  tar  sands. 

The  conference  will  take  place  in 
Edmonton.  Canada  from  August  7. 1988 
to  August  12. 1988.  The  terms  of  the 
grant  shall  terminate  on  August  12, 1988 
and  the  grant  is  for  $50,000.00. 

FOR  FURTHER  MPORMATION  CONTACT: 

U.S.  Department  of  Energy.  Pittsburgh 
Energy  Technology  Center.  P.O.  Box 
10940.  MS  900-33.  Pittsbtu^  PA  15236, 
Attn:  Gregfwy ).  Kawalkin.  Telephone: 
AC  412/892-6039. 

Sun  W.  Chun. 

Director,  Pittsburgh  Energy  Technology 

Center. 

July  12, 19B& 

[FR  Doc.  88-16350  Filed  7-1&-88;  8:45  am] 

BILUNQ  COOE  MM-01-M 


Economic  Regulatory  Administration 

(Docket  Na  ERA  CAE  SS-16;  Certifkation 
Nottoe— 211 

Filing  of  Certification  of  Compliance; 
Coal  Capability  of  New  Electric 
Powerplants  Pursuant  to  Provisions  of 
me  PowerpHm  ana  mousuiai  ruei  use 
Act,  aa  Amended  American  Cogen 
Technology,  Inc.,  et  ai. 

AOENCY:  Economic  Regulatory 
Administration.  DOE. 


action:  Notice  of  filing. 


r.  Title  n  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978.  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C  8301  et  seq.y,  provides  that  no 
new  electric  powerplant  may  be 
constructed  or  operated  as  a  base  load 
powerplant  without  the  capability  to  use 
coal  or  another  alternate  fuel  as  a 
primary  energy  source  (section  201(a)). 
In  order  to  meet  the  requirement  of  coal 
capabilify.  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  section  201(d),  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant,  that  such 
powerplant  has  capabilify  to  use  coal  or 
another  alternate  hiel.  Such  certification 
establishes  compliance  with  section 
201(a)  as  of  the  date  it  is  filed  with  the 
Secretary.  The  Secretary  is  required  to 
publish  in  the  FadeFsl  Register  a  notice 
reciting  that  the  certification  has  been 
filed.  Two  owners  or  operators  of 
proposed  new  electric  base  load 
powerplants  have  filed  self 


certifications  in  accordance  with  section      in  the  SUPPLEMENTARY  INFORMATION 
201(d).  Further  information  is  provided        section  below. 


SUPPLEMENTARY  INFORMATION:  The 

following  companies  filed  self 
certifications: 


Name 


American  Cogen  Technology,  Inc.,  Salt  Lake 

aiy.  UT. 
Applied  Energy,  Inc.,  San  Oiego,  CA _ 


Date 
received 


7-7-88 
7-11-88 


Type  facility 


Cogeneration  topping  cyde.. 


Cogeneration  comt>)ned  cyde.. 


Mega- 
watt 
capac- 
ity 


47 
23 


Location 


Salinas,  CA. 
San  Diego.  CA. 


Amendments  to  FUA  on  May  22, 1987, 
(Pub.  L  100-42)  altered  the  general 
prohibitions  to  include  only  new  electric 
baseload  |)owarplants  and  to  provide  for 
the  self  certificatioo  procedure. 

Issued  in  Washington,  DC  on  July  13, 1988. 
Coostanoe  L.  Buddey, 
Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FK  Doc  88-16352  Filed  7-19-88;  a-4S  am] 

mUJNG  COOE  •450-01-« 


(Docket  No.  ERA  CAE  88-15;  Certiflcatkin 
Notice— 20) 

Fiing  of  Certification  of  Compliance; 
Coal  Capability  of  New  Electric 
Powerpbmts  Pursuant  to  Provisions  of 
the  Powerplant  and  Industrial  Fuel  Uee 
Act,  as  Amended;  Ocean  State  Power 

aoency:  Economic  Regulatory 
Administration.  DOE. 


action:  Notice  of  filing. 


summary:  Title  n  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C.  8301  et  seq.],  provides  that  no 
new  electric  powerplant  may  be 
constructed  or  operated  as  a  base  load 
powerplant  without  the  capabilify  to  use 
coal  or  another  alternate  fuel  as  a 
primary  energy  soim:e  (section  201(a)). 
In  order  to  meet  the  requirement  of  coal 
capabilify,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  section  201(d).  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant  that  such 
powerplant  has  the  capabilify  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 


with  section  201(a)  as  of  the  date  it  is 
filed  with  the  Secretary.  The  Secretary 
is  required  to  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  filed.  One  owner 
and  operator  of  a  proposed  new  electric 
base  load  powerplant  has  filed  a  self 
certification  in  accordance  with  section 
201(d).  Further  information  is  provided 
in  the  supplementary  information 
section  below. 

supplembitary  information:  The 

following  company  filed  a  self 
certification: 


Name 

Date 
received 

Typefadlity 

Mega- 
watt 

capac- 
ity 

Location 

Ocean  State  Power,  Boston,  MA.       

6-29-88 

2S0 

Burrilviile.  Rl. 

On  December  31. 1986,  Ocean  State 
Power  submited  a  FUA  exemption  for 
the  Burrillville.  Rhode  Island,  facilify 
based  on  the  lack  of  an  alternate  fuel 
supply  at  a  cost  which  does  not 
substantially  exceed  the  cost  of  using 
imported  petroleum.  The  ERA  noticed 
acceptance  of  the  petition  in  the  Federal 
Register  on  February  3. 1987.  (52  FR 
3332). 

Amendments  to  FUA  on  May  22, 1987. 
(Pub.  L.  100-42)  altered  the  general 
prohibitions  to  include  only  new  electric 
baseload  powerplants  and  to  provide  for 
the  self  certification  procedure.  By  filing 
a  self  certification.  Ocean  State  Power 
has  elected  to  cease  ERA's  processing  of 
the  FUA  exemption  filed  eariier. 


Issued  in  Washington,  DC,  on  July  14, 1988. 
Constance  L.  Buddey. 
Acting  Director,  Office  of  Fuels  Programs 
Economic  Regulatory  Administration. 
[FR  Doc.  88-16353  Filed  7-19-88;  a-45  am] 

BHXING  CODE  MS0-01-M 


Office  of  Energy  Research 

Propoeed  Establishment  of  a  Federally 
Funded  Research  and  Development 
Center;  Inhalation  Toxicology 
Research  Institute,  Aitniquerque,  NM 

agency:  Department  of  Energy. 
action:  Notice  No.  1  of  proposed 
establishment  of  a  Federally  Funded 
Research  and  Development  Center 
(FFRDC). 

summary:  In  accordance  with 
paragraph  6.b.(2)  of  Office  of  Federal 


Procurement  Policy,  Policy  Letter  No. 
84-1,  the  Department  of  Energy  (DOE) 
announces  its  intention  to  establish  the 
Inhalation  Toxicology  Research  Institute 
(ITRI)  located  in  Albuquerque,  New 
Mexico,  as  an  FFRIXl  Early  programs  at 
ITRI  concentrated  on  the  study  of 
radionuclide  toxidfy  problems 
associated  with  the  development. 
manufactiu%,  testing  and  potential  use  of 
nuclear  weapons,  particularly  the  study 
of  inhaled  fission  products.  Today,  the 
programs  at  ITRI  include:  (1)  The 
physical  and  chemical  characterization 
of  airborne  toxicants;  (2)  the  disposition 
of  inhaled  materials  within  the  body;  (3) 
development  of  improved  understanding 
of  dose-response  relationships  for 
inhaled  radionuclides;  (4)  studies  of 
dose-response  relationships  for  inhaled 
chemical  toxicants;  (5)  studies  on  hiunan 
health  risks  fit>m  combined  exposure  to 
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radiation  sources  and  industrial 
chemicals;  and  (6)  studies  on  the 
biological  factors  that  influence 
responses  to  inhaled  materials. 

The  nature  of  the  research  requires 
specialized  facilities  to  conduct  the 
integrated  program  of  inhalation 
toxicology  research  needed  to  examine 
these  issues,  llie  ITRI  facilities  include 
three  major  inhalation  exposure 
laboratory  suites  designed  for  the  safe 
use  and  control  of  highly  radioactive  or 
potentially  carcinogenic  materials  as 
well  as  specialized  aerosol  research 
laboratories.  fTRI  also  has  modem 
facilities  for  the  care  and  housing  of 
10,000  contaminated  and  control 
animals,  hospital  facilities  for 
specialized  medical  evaluation  and 
treatment  of  laboratory  animals  and 
extensive  pathology  facilities.  Based 
upon  the  long-term,  multidisciplinary 
research  programs  of  this  laboratory 
which  are  supportive  of  DOE's  mission, 
the  Department  has  determined  that 
mU  should  be  designated  as  an  FFROC. 
DATE  Any  comments  on  this  proposed 
action  must  be  received  on  or  before 
August  19, 1888. 

AOORCSSCS:  Comments  should  be 
addressed  to  Kristine  Forsberg.  Deputy 
Director,  Acquisition  and  Assistance 
Management,  Office  of  Energy  Research, 
ER-e4,  U.S.  Department  of  Energy, 
Washington,  DC  20545. 

David  B.  Nelson, 

Executive  Director,  Office  of  Energy 

Research. 

(PR  Doc  88-16235  Filed  7-19-88;  8:45  am] 

WUJNO  COOE  •4S0.41-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP8a-564-000  et  aL] 

GNG  Transmission  Corporation  at  al^ 
Natural  Gas  Certificate  Filings 

July  14. 1988. 

Take  notice  that  the  following  fllings 
have  been  made  with  the  Commission: 

1.  GNG  Transmission  Corporation 

(Docket  No.  C:P88-564-(nO) 

Take  notice  that  on  July  11, 1988.  CNG 
Transmission  Corporation,  445  West 
Main  St.,  Clarksburg,  West  Virginia 
26302-2450,  filed  in  Docket  No.  CP88- 
564-000  prior  notice  requests  pursuant  to 
S  §  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorizations  to  transport  natural  gas 
for  the  shippers  listed  in  the  application 
under  the  certificate  issued  in  Docket 
No.  CP86-311-000.  all  as  more  fully  set 
forth  in  the  request  with  the  Commission 
and  open  to  public  inspection. 


CNG  proposes  to  transport  gas  for  the 
shippers  on  an  interruptible  basis  from 
various  receipt  points  on  its  system  to 
various  interconnections  between  CNG 
and  certain  local  distribution  companies 
(LDCs).  The  receipt  and  delivery  points, 
along  with  maximum  daily,  average 
daily  and  annual  volumes  are  shown  in 
the  application. 

CNG  reported  these  transactions,  with 
commencement  dates,  to  the 
Commission.  CNG  proposes  to  continue 
these  services  in  accordance  with 
S§  284.221  and  284.223(b). 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp. 

(Docket  No.  CPe8-537-000] 

Take  notice  that  on  June  30, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  flled  in  Docket  No. 
CP88-537-000,  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR 157J205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
N-Gas,  Inc.,  a  marketer  of  natural  gas, 
under  its  blanket  certiHcate  issued  in 
Docket  No.  CP86-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  Hie 
with  the  Commission  and  open  to  public 
inspection. 

Natural  states  pursuant  to  a  Gas 
Transportation  AJgreement  dated  May 
31, 1988,  Northern  would  transport  up  to 
50,000  MMBtu  per  day  and  up  to 
13,687,500  MMBtu  annually  pursuant  to 
Rate  Schedule  IT-l  for  N-Gas,  Inc.  from 
points  of  receipt  in  Texas,  Oklahoma 
and  Kansas.  Northern  proposes  to 
deliver  the  gas  for  N-Gas  Inc's  account 
to  points  of  delivery  in  Texas,  Kansas, 
Wisconsin  and  Iowa.  It  is  explained  that 
the  proposed  service  is  currently  being 
performed  pursuant  to  the  120-day  self- 
implementing  provision  of 
§  2e4.223(a)(l)  of  the  Conunission's 
regulations.  Northern  commenced  such 
self-implementing  service  on  April  25, 
1988,  as  reported  in  Docket  No.  ST88- 
3826.  It  is  further  stated  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP88-550-000] 

Take  notice  that  on  July  7, 1988, 
United  Gas  Pipe  Line  Company  (United), 


P.O.  Box  147a  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP88-550-000. 
a  request  pursuant  to  SS  157.205  and 
284.223  of  the  Commission's  Regulations 
for  authorization  to  provide  an 
interruptible  transportation  service  on 
behalf  of  Exxon  Coropration  (Exxon),  a 
producer  of  natural  gas,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Conunission  and  open  to  public 
inspection. 

United  states  that  the  interruptible  gas 
transportation  agreement  dated  April  21, 
1988,  proposes  a  maximiun  daily 
quantity  of  61.500  MMBtu  and  18,797,500 
MMBtu  on  an  annual  basis  pursuant  to 
its  Rate  Schedule  ITS.  United  states  that 
service  commenced  May  1, 1988,  as 
reported  in  Docket  No.  ST88-4369, 
pursuant  to  {  284.223(a).  United  states 
further  that  it  will  be  using  existing 
facilities  to  provide  the  transportation 
service,  namely,  the  receipt-point 
interconnection  with  Sea  Robin  Pipeline 
Company  near  Erath,  Vermilion  Parish. 
Louisiana,  and  the  deUvery-point 
interconnection  with  Columbia  Gulf 
Transmission  Company  near  Barron, 
Rapides  Parish,  Louisiana. 

Comment  date:  August  29, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Docket  No.  CP88-S60-000] 

Take  notice  that  on  July  11, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.,  (Northern),  1400 
Smith  Street  P.O.  Box  1188.  Houston, 
Texas  77251-1188.  filed  in  Docket  No. 
CP-560-000  a  request  pursuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  provide  interruptible 
transportation  service  on  behalf  of 
Archer  Daniels  Midland  Company,  an 
end  user  of  natural  gas,  imder 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP86-435-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  transport  up  to 
20,000  MMBtu  of  natural  gas  per  day 
and  up  to  7.300.000  MMBtu  on  an  annual 
basis  fix)m  numerous  receipt  points 
located  in  Oklahoma,  Texas,  Kansas 
and  New  Mexico  to  seven  delivery 
points  located  in  Minnesota,  Nebraska, 
Iowa,  and  Wisconsin,  pursuant  to  its 
Rate  Schedule  IT-l.  Northern  states  that 
transportation  for  this  shipper 
commenced  fune  1, 1988,  under  the 


automatic  authorization  provisions  of 
S  284.223(a)  as  reported  in  Docket  No. 
ST88-4532.  Northern  states  further  that 
construction  of  facilities  would  not  be 
required  for  the  proposed  service. 

Comment  date:  August  29. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Natural  Gas  Pipeline  Company  of 
America 

jDocket  No.  CP88-565-000) 

Take  notice  that  on  July  12, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP88-565-000  a  request  pursuant  to 
S  157.205  of  the  Conunission's 
Regulations  for  authorization  to 
transport  natural  gas  on  behalf  of 
Access  Energy  Corporation  (Access),  a 
mariceter  of  natiu*al  gas.  under  Natural's 
blanket  certificate  issued  in  Docket  No. 
CP86-582-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Natural  proposes  to  transport  on  an 
interruptible  basis  up  to  100,000  MMBtu 
of  gas  on  a  peak  day  plus  excess 
volumes  pursuant  to  the  overrun 
provisons  of  its  Rate  Schedule  ITS,  and 
9,125,000  MMBtu  on  an  annual  basis  for 
Access.  It  is  stated  that  Natural  would 
receive  the  gas  for  Access's  account  at 
various  existing  receipt  points  in  Texas, 
offshore  Texas,  Louisiana,  offshore 
Louisiana,  Oklahoma,  New  Mexico  and 
Iowa.  Natural  then  proposes  to  deliver 
equivalent  volumes  of  gas  in  Texas, 
Illinois,  Iowa,  Louisiana.  New  Mexico 
and  Kansas.  It  is  asserted  that  the 
transportation  service  would  be  effected 
using  existing  facilities  and  would  not 
require  any  construction  of  additional 
facilities.  It  is  explained  that  the  service 
commenced  May  1, 1988,  under  the 
automatic  authorization  provisions  of 
S  284.223  of  the  Commission's 
Regulations. 

Comment  date:  August  29, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission's  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant  to 
"5  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


\ 


protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  CashelL 
Acting  Secretary 
[PR  Doc.  88-16346  Filed  7-19-68: 8:45  am] 

BILUNG  CODE  SriT-OI-M 

Southwestern  Power  Administration 

Federal  Hydroelectric  Power; 
Propoaed  New  Customer  Selection 
Policy 

agency:  Southwestern  Power 
Administration,  DOE. 
action:  Proposed  policy  for  the 
selection  of  new  customers  to  receive 
Federal  hydroelectric  power  and  energy. 

summary:  In  1980,  the  Southwestern 
Power  Administration  (SWPA)  adopted 
a  Final  Power  Allocation  which 
allocated  existing  and  known  future 
Federal  hydroelectric  peaking  capacity 
to  preference  customers  in  the  SWPA 
marketing  area.  That  Power  Allocation 
was  published  in  the  Federal  Register 
(45  FR 19032)  dated  March  24. 1980.  By 
letter  dated  January  24, 1984,  President 
Reagan  set  forth  a  method  of  action 
which  requires  Federal  agencies  to 
negotiate  reasonable  non-Federal 
funding  prior  to  the  start  of  construction 
for  new  Federal  hydroelectric  power 
projects  (new  Federal  projects).  TTie 
1980  SWPA  Power  Allocation  does  not 
address  the  allocation  of  new  power 
from  construction  of  new  Federal 
projects  with  funds  advanced  by  non- 
Federal  entities.  As  a  result  of  these 
changing  conditions.  SWPA  believed  a 
policy  was  needed  to  address  the 
allocation  of  new  power  that  may 
become  available  for  marketing  from 
existing  and  new.  Federally  and  non- 
Federally  funded,  hydroelectric  power 
projects.  SWPA  published  the  Power 
Allocation  Policy  (Policy)  in  the  Federal 
Reguter  August  12, 1987  (52  FR  29881). 
Section  I,  Paragraph  3  of  the  Policy 
announced  "New  customers  shall  be 
selected  in  accordance  with  SWPA's 
New  Customer  Selection  Policy."  The 
Policy  provided  ten  percent  of  any 
power  available  for  allocation  would  be 
allocated  to  new  customers.  SWPA  has 
received  many  formal  and  informal 
requests  from  applicants  for  allocations 
of  power  and  energy  from  the  SWPA 
hydroelectric  power  system.  Therefore, 
in  accordance  with  the  above,  SWPA 
has  developed  a  Proposed  New 
Customer  Selection  Policy.  The 
Proposed  New  Customer  Selection 
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Policy  should  not  be  confused  with  the 
selection  procedure  and  criteria  for  non- 
Federal  entities  (sponsors)  willing  to 
provide  funding  prior  to  the  start  of 
construction  for  new  Federal 
hydroelectric  power  projects. 

date:  Comments  on  the  proposed  policy 

must  be  submitted  on  or  before  August 

19,1968. 

AOORESS:  Comments  may  be  mailed  to: 

Francis  R.  Gajan,  Director  of  Power 

Marketing,  Southwestern  Power 

Administrator,  U.S.  Department  of 

Energy,  P.O.  Box  1619.  Tulsa,  Oklahoma 

74101. 

FOR  FURTHER  INFORMATION  CONTACT 

Francis  R.  Gajan,  Director  of  Power 

Marketing  (918)  581-7529. 

SUPPIEMENTARY  INFORMATION:  The 

Proposed  New  Customer  Selection 
Policy  addresses  the  criteria  and 
procedures  SWPA  proposes  to  use  in 
selecting  new  customers  when  Federal 
hydroelectric  power  is  available  for 
allocation.  This  policy  is  a  separate 
procedure  from  the  selection  of  a  non- 
Federal  sponsor  to  participate 
financially  in  the  development  of  a 
Federal  hydroelectric  power  project  An 
entity  applying  to  be  a  new  customer  of 
SWPA  could  also  be  a  non-Federal 
sponsor  for  a  project.  Allocations  will  be 
made  to  new  customers  and  non-Federal 
sponsors  according  to  the  SWPA  Power 
Allocation  Policy  in  effect  at  the  time  of 
the  allocation. 

SWPA  published  a  Notice  of  Intent  to 
Develop  Policy  for  New  Customer 
Selection  in  the  Federal  Register  of 
February  10, 1987  (52  FR  4186).  In  the 
notice  SWPA  requested  that  interested 
parties  provide  comments  and 
suggestions  to  SWPA  by  March  12. 1987, 
concerning  the  formulation  of  the  policy. 
Twelve  letters  were  received  in 
response  to  the  Notice  of  Intent 
Summaries  of  the  comments  received 
concerning  the  development  of  a  New 
Customer  Selection  PoUcy  and  SWPA's 
responses  follow: 

1.  Comment — ^A  new  customer 
selected  to  receive  power  and  energy 
from  the  Federal  hydroelectric  power 
system  should  be  a  preference  customer 
as  intended  by  section  5  of  the  Flood 
Control  Act  of  1944,  as  amended. 

SWPA  Response— SWPA  agrees. 
Preference  will  be  given  in  selecting  new 
customers  as  required  by  section  5  of 
the  Flood  Control  Act  of  1944,  as 
amended. 

2.  Comment— A  proposed  policy 
should  be  prepared  and  published  for 
comments. 

SWPA  Response— SWPA  agrees. 

3.  Coi77me/Jf— Existing  power 
allocations  should  remain  in  effect  and 


27388 


Federal  Register  /  Vol.  53.  No.  139  /  Wednesday.  July  20.  1988  /  Notices 


existing  power  sales  contracts  should  l>e 
satisfled  before  new  preference 
customers  are  given  an  allocation. 

SWPA  Response— The  1980  power 
allocations  were  made  using  known 
existing  and  future  resources  and  those 
allocations  will  remain  in  effect 
according  to  the  1980  Final  I\>wer 
Allocations.  Power  sales  contracts 
related  to  the  1980  power  allocations 
will  be  satisfied  when  the  existing  and 
future  resources  referred  to  therein  are 
available.  Any  new  allocations  and 
related  power  sales  agreements  will  be 
made  in  accordance  with  the  allocation 
policy  in  effect  at  the  time  power 
becomes  available  for  allocation. 

4.  Comment — Selection  of  public 
bodies  and  mimicipalities  that  have  the 
ability  to  be  served  easily  and 
economically  through  municipal  joint 
action  agencies  would  provide  the  most 
widespread  benefits  of  Federal 
hydroelectric  power  generation. 

SWPA  Response— SWPA  recognizes 
the  economic  benefits  inherent  to  such  a 
concept.  Although  SWPA  has 
considered  development  of  new 
customer  selection  based  on  the 
concept,  SWPA  believes  that  it  is  more 
equitable  to  select  new  customers 
individually  on  a  first  requested — first 
served  basis. 

5.  Comment — For  the  purpose  of 
establishing  a  priority  listing  of  recipient 
customers,  first  consideration  should  be 
given  to  Federal  agencies  with 
authorizing  legislation  entitling  them  to 
project  power  where  there  are  definite 
impacts  from  water  development 
projects.  Secondly.  Federal  installations 
within  the  boundaries  of  the  generating 
facility  should  receive  preference  power 
for  any  energy  excess  to  the  needs  for 
which  the  original  plant  was  designed. 

SWPA  Response— SWPA,  as 
authorized  by  section  5  of  the  Flood 
Control  Act  of  1944  (as  amended), 
markets  only  that  power  and  energy 
which  is  determined  (in  accordance  with 
the  authorizing  legislation)  to  be  excess 
to  project  requirements  (general  station 
service).  Specific  authorizing  legislation 
would  be  required  for  a  Federal  agency, 
other  than  the  construction  agency,  to 
receive  station  service  power  from  an 
existing  or  newly  constructed  project. 

Absent  such  legislation,  the  allocation 
(to  a  Federal  agency)  of  "excess" 
Federal  power  and  energy  which  may 
become  available  for  marketing  by 
SWPA  would  be  made  in  accordance 
with  the  power  allocation  policy  then  in 
effect. 


Southwestern  Power  Adnriniatretioii 
PropoMd  New  Customer  Selection 
PoUcy 

The  Administrator  shall  select  new 
customers  (applicants)  requesting  a 
power  allocation  on  a  first  requested- 
first  served  basis  and  based  on  the 
following  criteria: 

1.  Priority  will  be  given  to  applicants 
within  each  state  that  currently  have 
letters  of  application  on  file  with 
Southwestern  Power  Administration 
(SWPA)  by  date  of  letter.  Following  is  a 
list  of  such  applicants  by  State  and  date 
of  application: 


Stata 

AooCcam 

Date 

Affcansas 

North  Little  Rock    

06-01-78 

Arfc  Val  Elec  Co-cp 

09-14-79 

(Ozark). 

BerMon 

06-30-80 

West  MampM 

06-29-82 

Oaitianeile 

06-06-85 

Little  Rock  Mr  Fore* 

09-18-85 

Basa. 

Big  Lake  Naik)r«al 

06-18-87 

WMMe  Refuge-US. 

Foh  ar«d  WiWMe 

Service. 

Greers  Ferry  Natkxtal 

06-18-87 

Fish  Hatchery-U.S. 

Fish  ar«d  WiMMe 

Service. 

Mammoth  Sprir>g 

08-18-87 

National  Fish 

Hatchery-US.  Fish  and 

Wikttta  Service. 

Nortorfc  National  Fish 

06-18-87 

Hatchary-U.S.  Fish  and 

WikMe  Service. 

W^janocca  National 

06-18-87 

WiMlile  Refuge-US. 

Fish  and  WiMlile 

Service. 

Kansas 

Kiowa 

06-30-82 

ENnwood 

02-13-84 

Hoisir>glon _^.- 

02-13-84 

Pratt 

02-14-84 

02-15-84 

Doniphan  Elec  Co-op 

02-17-84 

(Troy). 

Johnson 

02-28-84 

McPherson  —          

07-26-84 

Louiaaana 

Natchitoches  National 
Fish  Hatchery-US. 
F«h  and  WiWMe 
Service. 

06-18-87 

Sabine  National  Wildlife 

06-18-87 

Refuge-US.  Fish  and 

WikMfe  Service. 

Missouri 

10-07-e6 

Gallatin 

12-10-69 

Liberal 

06-21-70 

MansMd 

01-20-72 

06-11-72 

Pleasant  Hill „... 

03-11-75 

09-22-75 

Cokimbia 

05-05-76 

Vandalia - 

06-07-77 

Trenton 

07-14-77 

03-14-79 

Crane 

1 

Hannibal  Board  of  PubNc 

06-19-85 

Works. 

10-21-85 

El  Dorado  Springs 

06-01-87 

State 

Applicant 

Date 

RoNa 

06-05-87 

Fredericktown 

06-05-87 

Jackson           

07-26-87 

Oklahoma 

Marinlord  ....»».....*....»...«.... 

Martow 

Anadarko 

Braman _.    — 

Ponca  City 

StiSwatsr „„ 

Fond  Creek ..__.. 

Kaw  CHy 

KAMO  Electric  Co-op 

1^  Ok  Elec  Co-oD 

11-19-88 
06-06-69 
06-12-70 
02-24-71 
06-26-74 
07-25-74 
09-19-74 
05-05-75 
09-11-78 
04-24-79 

Chickasaw  TribalUtiNty 
Authority. 

10-22-86 
11-14-86 

Fairviaw._ 

09-29-87 

Texas  

Oklahoma  Municipal 
Poioar  Authority. 

Kirbywille 

CaMwe* 

04-12-88 
05-18-78 

07-12-78 

LuMmck 

03-05-82 

I 

Sam  Raytmrn  Municipal 
PoKvar  Agency. 

Hum-Coen  Electric  Co- 
op. 

07-02-85 
02-26-88 
01-25-88 

■No  date. 

2.  No  further  applications  will  be 
accepted  from  July  2a  1988  until  30  days 
after  adoption  of  a  New  Customer 
Selection  Policy. 

3.  Thirty  days  after  adoption  of  a  New 
Customer  Selection  Policy,  new 
applicants'  names  will  be  placed  below 
the  names  on  the  above  list  by  state  in 
order  of  date  and  time  of  receipt  of 
applications  by  SWPA.  If  applications 
have  the  same  date  and  time  of  receipt 
and  are  received  from  applicants 
located  in  the  same  State,  the  order  of 
priority  of  such  applications  will  be 
determined  by  lot 

4.  All  applications  for  an  allocation 
shall  include  information  to  demonstrate 
that  an  applicant  is,  or  will  be,  entitled 
to  preference  as  defined  by  section  5  of 
the  Flood  Control  Act  of  1944.  as 
amended.  AppUcations  shall  also 
include  specific  information  regarding 
the  applicant's  ability  to  use  and  receive 
that  allocation  through  designated 
transmission  paths. 

5.  If  there  are  no  pending  applications 
for  new  customers  on  file  with  SWPA 
for  a  particular  State,  the  amount  of 
power  and  energy  set  aside  for  new 
customers  in  that  State  shall  be 
allocated  to  the  state  most  deficient  in 
its  fair  share  for  allocation  to  new 
customers  where  applicants  are 
available. 

6.  If  and  when  there  are  no  pending 
applications  for  new  customers  on  file 
with  SWPA,  the  Administrator  shall 
allocate  the  power  and  energy  set  aside 
for  new  customers  to  existing  customers 
in  accordance  with  the  Power 
Allocation  Policy  then  in  effect. 
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7.  Only  written  applications  (see 
attached  application  guidelines) , 
received  and  date  stamped  by  SWPA 
will  be  considered  during  an  allocation. 
All  written  applications  for  a  power 
allocation  shall  be  mailed  to  the 
Administrator,  Southwestern  Power 
Administration,  U.S.  Department  of 
Energy,  P.O.  Box  1619,  Tulsa.  Oklahoma 
74101,  or  hand  delivered  to  the 
Administrator's  office  in  Tulsa, 
Oklahoma. 
Ronald  H  Wilkerson, 
Administrator.  Southwestern  Power 
Administration. 

New  Customer  Application  Guidelines 

Name  and  Address: 

Utility  Description: 

[*)  The  new  customer  applicant 
should  provide  the  date  and  place  of 
incorporation,  if  applicable,  and  specify 
corporate  or  mimicipal  affiliations,  if 
any. 

Service  Area: 

Distribution  and  Transmission 
Facilities: 

(*)  The  applicant  should  q,ttach,  or  at 
least  reference,  its  lease  agreements,  if 
any. 

Current  Electrical  Resources: 

Current  Electrical  Peak  Load: 

(FR  Doc.  88-16236  Filed  7-19-88;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-180784,  FRL-3416-B] 

Receipt  of  Application  for  an 
Emergency  Exemption  From  Horida 
To  Use  Triflumlzole:  Solicitation  of 
PvlbOc  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnOM;  Notice.       

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  (hereafter  referred  to 
as  "Applicant")  to  use  the  pesticide 
triflumizole  (CAS  68894-11-1)  to  treat 
245  acres  of  nursery  and  greenhouse 
grown  Spathiphyllum  varieties  to 
control  Cylindrocladium  root  and  petiole 
rot. 

The  Applicant  proposes  the  use  of  a 
new  chemical,  therefore,  in  accordance 
with  40  CFR  166.24,  EPA  is  soliciting 
public  comment  before  making  the 


decision  whether  or  not  to  grant  the 
exemption. 

date:  Comments  must  be  received  on  or 
before  August  4, 1988. 
ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180784"  should  be 
submitted  by  mail  to:  Information 
Services  Section.  Program  Management 
and  Support  Division  (TS-757C).  Office 
of  Pesticide  Programs,  Environmental 
ProtecUon  Agency,  401  M  SL,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  244,  Crystal  Mall  #2 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information."  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2.  A  copy  of  the  comment 
that  does  not  contain  Confidential 
Business  Information  must  be  provided 
by  the  submitter  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
wiir  be  available  for  public  inspection  in 
Rm.  236,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Jim  Tompkins,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
number  Rm.  716D,  Crystall  Mall  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703-557-1806). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  Terraguard 
SOW  on  Spathiphyllum  spp.  to  control 
Cylindrocladium  root  and  petiole  rot. 

Information  in  accordance  with  40 
CFR  Part  166  was  submitted  as  part  of 
this  request.  Triflumizole  is  not  a 
currently  registered  chemical.  The 
proposed  use  on  Spathiphyllum  is  a  non- 
food use. 

The  Applicant  states  that 
Cylindrocladium  spathiphylli  was 
introduced  into  Florida  around  1977  by 


movement  of  infected  plants  from  the 
tropics.  Dissemination  of  the  disease 
was  easily  accomplished  by  transfer  of 
infected  seedlings,  and  contaminated 
seeds  and  plants. 

The  Applicant  states  that  research  on 
efficacy  has  shown  the  registered 
alternatives  to  be  less  effective  in 
controlling  Cylindrocladium  on 
Spathiphyllums  than  triflumizole. 
Benomyl  provided  the  best  control  of  the 
registered  fungicides  tested.  However, 
benomyl  applied  at  rates  necessary  to 
achieve  control  is  phytotoxic  to  the 
plants  and  is  not  effective  at  rates  low 
enough  to  avoid  phytotoxicity. 

The  1985  Florida  foliage  production 
was  estimated  to  have  a  wholesale 
value  of  $272  million.  Sales  of 
Spathiphyllum  are  estimated  to 
represent  10  percent  of  this  value. 
Seventy-one  percent  of  Spathiphyllum 
sold  is  produced  by  growers  who  are 
having  problems  with  controlling 
Cylindrocladium.  Spathiphyllum  losses 
to  Cylindrocaldium  are  estimated  to  be  8 
percent  of  the  total  crop  value  (about 
$1.8  million).  Available  methods  of 
control  are  not  expected  to  provide 
economic  control  next  season. 

The  Applicant  plans  to  treat  up  to  245 
acres  using  14,700  pounds  of  product 
(7,350  pounds  active  ingredient). 
Applications  are  proposed  for  a  period 
of  one  year  from  the  date  of  approval. 
Applications  of  4  to  8  ounces  of 
Terraguard  SOW  in  100  gallons  of  water 
will  be  applied  as  a  soil  drench  or 
through  chemigation  every  two  to  four 
weeks  or  as  needed  to  Spathiphyllum 
grown  in  greenhouse,  interiorscapes,  or 
commercial  nurserys. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  this  application.  The 
regulations  governing  section  18  require 
publication  of  a  notice  in  the  Federal 
Register  of  receipt  of  an  application  for 
a  specific  exemption  proposing  use  of  a 
new  chemical  (i.e.,  an  active  ingredient 
not  contained  in  any  currently  registered 
pesticide).  The  regulations  also  provide 
for  the  opportunity  for  public  comment. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Program  Management  and  Support 
Division  at  the  address  given  above. 

The  Agency  will  review  and  consider 
all  conunents  received  during  the 
comment  period  in  determining  whether 
to  issue  this  emergency  exemption 
request 

Dated:  fuly  5. 1988. 
Edwin  F.  Tinsworth. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

(FR  Doc.  88-16328  Filed  7-19-88;  8:45  am] 
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[OPR-30ae>.  FflL-3417-4] 

Certain  Compenlee  AppllcaMoae  To 


Midway  Household  Produds,  Inc., 
etaL 

AQCNCv:  Enviroiunental  Protection 
Agency  (EPA). 

ACnoN:  Notice. 


:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
involving  a  changed  use  pattern 
pursuant  to  the  provisions  of  section 

3(c)(4)  of  the  Federal  Insecticide^ 

Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended. 

DATE  Conunent  by  August  19, 1968. 


:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-30289]  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  named  in  each 
application  at  the  following  address: 

Information  Services  Section  (TS-757C). 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 

In  person,  bring  comments  to: 
Environmental  Protection  Agency, 
Rm.  246,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"ConHdential  Business  Information" 
(CBI).  Information  so  mariced  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTNER  MRMWUTION  CONTACT: 

By  mail:  Registration  Division  (TS- 
767C),  Attn:  (Product  Manager  (PM) 
named  in  each  registration).  Office  of 
Pesticide  Programs,  401  M  St.  SW., 
Washington,  DC  20460. 

In  person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/telephone  number 


Product 

OtfkM  localion/ 

AdiftMS 

manager 

numbar 

PM  IS.  Gwxga 

Rm.  204.  CM  #2 

EPA.  1921 

LaRocca. 

(709-S67- 

JaMvaon 

2400). 

OaviaHiay. 

Ariinglon.VA 

22202. 

PM21.  Loto 

Rm.  227.  CM  #2 

00. 

fkmu. 

(70»-567- 

1900). 

SUPFLEMCNTARV  WTORMATIOIl;  EPA 

received  applications  as  foUows  to 
register  pesticide  products  containing 
active  ingredients  involving  a  changed 
use  pattern  pursuant  to  the  provisions  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  these  appUcations  does  not 
imply  a  decision  by  the  Agency  on  the 
applications. 

II.  Products  Involving  •  Changed  Use 
Patten 

1.  Fi/e  Symbol-  475-ETT.  Applicant: 
Boyle-Midway  Household  Products,  Inc., 
South  Ave.  and  Half  St.,  Cranford,  N) 
07016.  Product  name:  Black  Flag  Roach 
Control  System  n.  Insecticide.  Active 
ingredient:  Abamectin  0.075%.  Proposed 
classification/Use:  General  To  include 
in  its  presently  registered  use,  a  new 
indoor /household  use  on  all  types  of 
roaches  such  as  the  small  (German)  and 
large  (American)  roach.  (PM  15) 

2.  File  Symbol-  400-UGG.  Applicant: 
Uniroyal  Chemical  Co.,  Inc.,  74  Amity 
Road,  Bethany,  CT  06525.  Product  name: 
Terraguard*  SOW.  Fungicide.  Active 
ingredient:  Triflumizole  (l-{l-[(4-chloro- 
2-(trifluoromethyl)  phenyl  ]iminoJ-2- 
propoxyethyl]-l//-imidazolel  50%. 
Proposed  classincation/Use:  General. 
To  include  in  its  presently  registered 
use,  a  new  use  as  a  soil  drench  foliar 
spray  or  though  chemigation  for  control 
of  diseases  on  conunercial  greenhouse, 
interiorscape,  and  nursery  grown 
ornamentals.  (PM  21) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
Division  (PMSD)  office  at  the  address 
provided  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays.  It 


is  suggested  that  persons  interested  in 
reviewing  the  af^lication  Tile,  telephone 
the  PMSD  office  (703-557-3262),  to 
ensure  that  the  flle  is  available  on  the 
date  of  intended  visit. 

Authority:  7  U.S.C.  136. 

Dated:  July  11, 1988. 
Edwin  F.  Hasworth. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

(FR  Doc.  88-16332  Filed  7-19-88:  8:45  am] 
WLUNO  cooc  asao-M-M 


[OPP-302S8;  FRL-9417-71 

Brea  Service,  Inc.;  Approval  of 
Pesticide  Product  RegMratkHi 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Brea  Agricultural  Service. 
Inc.,  to  register  the  pesticide  product 
Propel,  containing  an  active  ingredient 
not  included  in  any  previously 
registered  product  pursuant  to  the 
provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATMMI  CONTACT:  By 

mail:  Robert  Taylor,  Product  Manager 
(PM)  25,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  245.  TS-767C.  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwy.  Arlington,  VA  22202  (703-557- 
1800). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  an  application  from  Brea 
Agricultural  Service,  Inc.,  PO  Box 
201059, 1336  West  Fremont,  Stockton. 
CA  95201,  to  register  the  pesticide 
product  Propel,  a  plant  growth  regulator 
containing  the  active  ingredient  2- 
hydroxypropanoic  acid  at  80  percent; 
not  included  in  any  previously 
registered  product.  The  product  EPA 
Registration  Number  9016-6,  was 
registered  on  April  29, 1988  for  general 
use  on  almonds,  apples,  beans  (green 
and  dry),  broccoli,  cabbage,  caiiliflower. 
cherries,  citrus,  com  (sweet  and  field), 
cotton,  grapes,  lettuce,  peppers  (green 
and  chile),  pineapples,  prunes, 
strawberries,  sugarcane,  tomatoes,  and 
walnuts.  Because  the  notice  of 
application  to  register  the  product  was 
not  published  in  the  Federal  Register,  as 
required  by  section  3(c)(4)  of  FIFRA,  as 
amended,  interested  parties  may  submit 
comments  within  30  days  from  the  date 
of  publication  of  this  notice. 


The  Agency  has  considered  all 
required  data  on  the  risks  associated 
with  the  proposed  use  of  2- 
hydroxypropanoic  acid  and  information 
on  social,  economic,  and  environmental 
benefits  to  be  derived  from  use. 
Specifically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  2-hydroxypropanoic  add. 
when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  will  not  generally  cause 
unreasonable  adverse  effects  on  the 
environment. 

More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  2-hydroxypropanoic  acid. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  Registration  Division 
(TS-767C),  Environmental  Protection 
Agency.  Registration  Support  and 
Emergency  Response  Branch,  401 M  St., 
SW.,  Washington,  DC  20460. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  ofHce  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (TS-757C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  236,  CM#2, 
Arlington,  VA  22202  (703-557-4460). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101).  401 M  St.. 
SW..  Washington,  DC  20460.  Such 
requests  should:  (1)  identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C  136. 
Dated:  )uly  8, 196& 
Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  88-16333  Filed  7-19-88:  &45  am] 
anxiNQ  cooE  (sao-so-M 


[PF-499;FRL-3416-«] 

Pesticide  Tolerance  Petitions;  ATL 
Enterprlees,  Inc,  et  aL 

AOCNCy:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
filing  of  pesticide  petitions  proposing  the 
establishment  and/or  amendment  of 
tolerances  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain 
agricultiu'al  commodities. 
ADDRESS:  By  mail,  submit  written 
comments  to:  Information  Service 
section.  Program  Management  and 
Support  Division  (TS-757C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401 M  St.  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Coididential 
Business  Information"  (CBI). 
Information  so  marked  will  be  disclosed 
except  in  accordance  with  procedures 
set  forth  in  40  CFR  Part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI  must 
be  submitted  for  inclusion  in  the  public 
record.  Information  not  mariced 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  Ail  written 
conmients  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACn  By 
mail:  Registration  Division  (TS-767C), 
Attn.:  Product  Manager  (PM)  named  in 
the  petition.  Environmental  Protection 
Agency,  Office  of  Pesticide  Programs, 
401  M  St.  SW..  Washington,  DC  20460. 

In  person,  contact  the  PM  named  in 
each  petition  at  the  following  office 
location/telephone  numben 


Product 
manager 

Offica  location/ 

teleptKNie 

number 

Address 

Phil  Htitton  (PM 
17). 

Ro»)ert  Taylor 

Rm.  207.  CM 
#2.(703)- 
557-2690. 

Rm.  245.  CM 
#2. 

Do. 
Do. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  (PP)  and/or  food  and 
feed  additive  (FAP)  petitions  as  follows 
proposing  the  establishment  and  or 
amendment  of  tolerances  or  regulations 


for  residues  of  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

Initial  Ulings 

1.  PP8F3635.  ATL  Enterprises,  Inc 
3601  Garden  Bnx^  Dallas,  TX  75234. 
proposes  to  amend  40  CFR  Part  180  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  aqueous 
extract  of  the  roots,  galls,  and  bark  from 
Opinta  Lindhimer,  Querns  Placate,  Rhus 
Aromatica,  and  Rhizophoria  Mangle, 
when  used  as  a  plant  regulator  in  soil 
and/or  foliar  applications  in  or  on  all 
raw  agricultural  commodities.  (PM  25). 

2.  PP8F3640.  BASF  Corp.,  Chemical 
Division.  100  Cherry  Hill  Rd.. 
Parsippany,  NJ  07054,  proposes  to 
amend  40  CFR  180.412  by  establishing  a 
regulation  to  permit  the  residues  of  the 
herbicide  2-[l(ethoxyimino)butyl]-5-[2- 
(ethylthio)propyl]-3-hyd^oxy-2- 
cyclohexen-1-one  and  its  metabolites 
containing  2-cyclohexen-l-one  moiety  in 
or  on  peas  (dry  and  succulent)  at  40 
parts  per  million  (ppm)  and  beans  (dry 
and  succulent)  at  15  ppm.  The  proposed 
analytical  meOiod  for  determining 
residues  is  gas  chromatography  using 
sulfur-specific  flame  photometric 
detection.  (PM-25). 

3.  FAP8H5557.  BASF  Corp.,  Chemical 
Division.  100  Cherry  Hill  Rd., 
Parsippany,  NJ  07054,  proposes  to 
amend  21  CFR  Part  561  by  establishing  a 
regulation  to  permit  the  residues  of  the 
herbicide  2-[l-{ethoxyimino)butyl]-5-[2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one  and  its  metabolites 
containing  2-cyclohexen-l-one  moiety  in 
or  on  peas  (forage  and  hay)  at  40  ppm 
and  beans  (forage  and  hay)  at  40  ppm. 
(PM25). 

Amended  Petitioo 

1.  PP4F3103.  EPA  issued  notice  of  the 
filing  of  the  petition  in  the  Federal 
Register  of  August  1, 1984  (49  FR  30789), 
by  the  Zoecon  Corp.,  proposing  that  40 
CFR  180.359  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
methoprene  (isopropyl  (fJEl-ll- 
methoxy-3,7,ll-tri-methyl-2,4- 
dodecadienoate]  in  or  on  various 
commodities.  Sandoz  Crop  Protection 
Corp.  has  submitted  a  revised  Section  F 
for  the  petition,  proposing  the 
establishment  of  tolerance  as  follows: 


Commodities 


Cereal  grain  Group  XV  (except  popcorn 
and  sweet  com) 

Cereal  grain  milled  fractions  (except  Hour 
and  rice  huMs). 


Parts 


5.0 
10.0 
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Eggs _-_-. 

Fat  o(  cattle,  goats,  hogs,  horaes.  pouttry. 

and  slieap - 

Meat   and   maal   byfvoducts  of   caMa. 

goats,  hogs,  horsas.  pouMry.  and  shaap. 

Rice  hulls _ — 


Mkon 


0.1 

1.0 

0.1 

0.1 

25.0 


The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography.  (PM-17). 

(7  U.S.C.  136a) 

Dated:  July  11. 1968. 
Edwin  F.  Tinswotth, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 
|FR  Doc.  88-16329  Filed  7-19-88;  8:45  am] 

MLUNO  COOe  •SM-SO-M 


(OPP-100055;  FRL-341S-«] 

Cadmus  Group  ln&;  Transfer  of  Data 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  Cadmus  Group 
Inc.  has  been  awarded  a  contract  to 
perform  work  for  the  EPA  Office  of 
Policy,  Planning  and  Evaluation  (OPPE) 
and  Office  of  Pesticide  Programs  (OPP), 
and  will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  Cadmus  Group  as 
authorized  by  40  CFR  2.307(h](3]  and  40 
CFR  2.308(i)(2).  respectively.  This  action 
will  enable  Cadmus  Group  to  fulfill  the 
terms  of  this  contract  and  serves  to 
notify  affected  persons. 
date:  Cadmus  Group  will  be  given 
access  to  this  information  no  sooner 
than  July  27, 1988. 
FOR  FURTHEII  INFORMATION  CONTACT: 

By  mail:  Catherine  S.  Grimes,  Program 
Management  and  Support  Division 
(TS-757C],  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460. 

Office  location  and  telehone  numbeR 
Rm.  212.  CM#2, 1921  Jefferson  Davis 


Highway.  Arlington.  VA.  (703)  557- 

44aa 

SUmSMENTARV  INTOWMATIONi  Under 
Contract  No.  68-01-7363,  Cadmus 
Group,  Inc.  will  assist  OPPE  and  OPP  in 
assessing  control  options,  information 
gathering  methods,  and  performing  other 
analyses  relating  to  the  control  of 
chemicals  and  biological  materials.  The 
emphasis  in  these  analyses  will  be  on 
the  Toxic  Substances  Control  Act 
(TSCA).  including  engineering. 
economic,  health,  environmental  and 
regulatory  information.  Some  of  this 
data  may  be  FIFRA  CBI.  This  contract 
involves  no  subcontractor. 

The  Office  of  Pesticide  Programs  and 
OPPE  have  determined  that  the  contract 
herein  described  involves  work  that  is 
being  conducted  in  connection  with 
FIFRA,  in  that  some  pesticide  chemicals 
such  as  Dinoseb,  Silvex.  and  2,4.5-T  will 
be  the  subject  of  certain  evaluations  to 
be  made  under  this  contract.  These 
evaluations  may  be  used  in  subsequent 
regulatory  decisions  under  FIFRA. 

This  information  is  entitled  to 
confidential  treatment,  having  been 
submitted  to  EPA  under  sections  3, 6, 
and  7  of  FIFRA  and  obtained  under 
sections  406  and  409  of  the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2J07(h}(2),  Cadmus  Group 
shall  not  use  the  information  for  any 
purpose  other  than  purpose(8)  spectfied 
in  the  contract;  shall  not  disclose  the 
information  in  any  form  to  a  third  party 
without  prior  written  approval  from  the 
Agency  or  affected  business;  and  shall 
required  that  each  official  and  employee 
of  the  contractor  sign  an  agreement  to 
protect  the  information  from 
unauthorized  release.  In  addition. 
Cadmus  Group  is  required  to  submit  for 
EPA  approval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  Cadmus  Group  until  the 
above  requirements  have  been  fully 
satisHed.  Records  of  information 
provided  to  Cadmus  Group  will  be 
maintained  by  the  Task  Officer  for  this 
contract  in  the  EPA  Office  of  Pesticide 
Programs.  All  information  supplied  to 
Cadmus  Group  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  Cadmus  Group 
has  completed  its  work. 

Dated:  |uly  6, 1988. 
Susan  H.  Wayland. 

Acting  Director,  Office  of  Pesticide  Programs. 
IFR  Doc.  88-16196  Filed  7-19-88;  8:45  am) 

MLUNO  COOC  tSSO-(0-M 


[OPP-36162;  FML-a41S-4] 
Standard  Evaluation  Procedures 

AOCNCv:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


r  This  notice  announces  the 
availability  of  the  following  draft 
Standard  Evaluation  Procedures  (SEPs) 
for  public  comment  prior  to  its 
publication:  Magnitude  of  Residue: 
Storage  Stability,  and  Analytical 
Methods.  The  SEPs  are  a  standard  set  of 
guidance  documents  on  how  the  Hazard 
Evaluation  Division  (HED)  in  the  Office 
of  Pesticide  Programs  evaluates  studies 
and  scientific  data  to  ensure  consistency 
of  scientific  reviews  of  studies 
submitted  by  registrants  in  support  of 
pesticide  registrations.  This  will 
increase  the  efficiency  of  pesticide 
registration  and  other  regulatory 
activities. 

DATE:  Comments,  identified  by  the 
document  control  niunber  [OPP-36162] 
should  be  received  on  or  before 
September  19. 1988. 

ADDRESS:  Submit  three  copies  of  written 
comments,  identified  with  the  document 
control  number  [OPP-36ie2]  by  mail  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW..  Washington, 
DC  20460. 

In  person,  deliver  comments  to:  Rm.  246. 
CM#2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  246  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

Copies  of  the  draft  SEPs  are  also 
available  at  the  following  address. 

FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  Orville  E.  Paynter,  Hazard 
Evaluation  Division  (TS-78SC),  Office 
of  Pesticide  Programs,  Environmental 
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Protection  Agency.  401 M  St..  SW.. 

Washington.  DC  20460. 
Office  location  and  telephone  number 

Rm.  1121,  CM#2, 1921  Jefferson  Davis 

Highway.  Arlington,  VA.  (703)  557- 

7695. 
SUPFLEMENTARV  INFORMATION:  The 

SEPs  are  a  standard  set  of  guidance 
documents  on  how  HED  evaluates 
studies  and  scientific  data  to  ensure 
consistency  of  scientific  reviews.  Not 
only  will  the  SEPs  serve  as  valuable 
internal  reference  documents  and 
training  aids  for  new  staff,  these 
documents  will  also  inform  the  public 
and  regulated  community  of  important 
considerations  in  the  evaluation  of  test 
data  for  determining  chemcial  hazards. 

The  SEPs  ensure  a  comprehensive, 
consistent  treatment  of  major  scientific 
topics  in  the  Agency's  reviews  and 
provide  interpretive  policy  guidance 
where  appropriate,  but  are  not  so 
detailed  that  they  inhibit  creativity  and 
independent  thought.  The  SEPs  also 
serve  as  training  aids  for  new  staff,  and 
inform  the  public  of  the  internal  review 
process.  Tlvroughout  the  remainder  of 
this  and  next  fiscal  year,  HED  will  be 
writing  additional  SEPs  on  the  scientific 
disciplines  of  toxicology,  chemistry, 
exposure  assessment,  and  ecological 
effects.  Thirty-six  SEPs  has  been 
published  thus  far  and  are  available 
from  the  National  Technical  Information 
Service,  which  is  responsible  for 
distribution  of  all  SEPs  after  they  have 
been  finalized.  Prior  to  publication,  each 
of  the  SEPs  must  undergo  extensive  peer 
review  including  Division,  Office,  Intra- 
Agency,  FIFRA  Scientific  Advisory 
Panel,  and  public  comment;  this 
announcement  serves  to  solicit  public 
comment  on  the  draft  document. 

Dated:  July  7. 1988. 
Anne  Barton. 

Acting  Director,  Hazard  Evaluation  Division, 
Office  of  Pesticide  Programs. 
[FR  Doc.  88-16074  Filed  7-19-88;  8:45  am] 
BiLUNa  COOE  sseo-so-M 


[FRL-3417-3] 

Salvo  Prof)erty  Site;  Proposed 
Statement 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA),  The  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Salvo  Property  Site,  Lithia  Springs, 
Georgia,  with  Joseph  E.  Salvo.  EPA  will 


consider  public  comments  on  the 
proposed  settlement  for  thirty  days.  EPA 
may  withdraw  fit>m  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Rosemary  L.  Workman. 
Environmental  Scientist  U.S.  EPA, 
Region  IV,  Investigations  and  Cost 
Recovery  Unit,  Investigation  Support 
Section,  Site  Investigation  and  Support 
Branch,  Waste  Management  Division. 
345  Courtland  Street  NE  Atlanta. 
Georgia  30365. 404/347-5059. 

Written  comments  may  be  submitted 
to  the  person  above  by  August  19, 1988. 

Date:  July  11. 1968. 
Joe  R.  Franzmathes. 
Acting  Regional  Administrator 
|FR  Doa  88-16334  Piled  7-19-88;  8:45  am] 
BIIXING  CODE  CS60-S(HI 


(Ofn^-59846:  FRL-34166I 

Toxic  and  Hazardous  Sut»stances; 
Certain  Chemicais  Premamifacture 
Notices 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacttu^ 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  itom 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  ten  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Periods: 

Y  88-201, 88-202, 88-203,  June  27. 1988. 

Y  88-204,  July  6, 198a 

Y  88-205. 88-206, 88-207, 88-208,  July 
11  1988. 

Y  88-209,  and  88-210.  July  18. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Stephanie  Roan.  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 


Agency,  Rm.  E-611, 401 M  Street,  SW.. 
Washington.  DC  20460  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  Hie 

following  notice  contains  information 
extracted  bom  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
dociunent  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8H)0  a.in.  and  4:00  p  jn., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y88-201 

Manufacturer.  IHL  Industries. 

Chemical  (G)  Alkyd  resin. 

Use /Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Y  88-202. 

Manufacturer.  Confidential 
Chemical.  (G)  Methoxy  polyethylene 

oxide  diol. 
Use/Production.  (S)  Coatings 

prepolymer.  Prod,  range:  Confidential. 

Y88-203 

Manufacturer.  Confidential. 

Chemical.  (G)  Water-reducible  alkyd 
resin. 

Use/Production.  (S)  Air-dry  water- 
reducible  varnishes,  stains,  and 
enamels.  Prod,  range:  Confidential. 

Y  88-204 

Manufacture:  Confidential. 

Chemical.  (G)  Modified  acrylic 
terpolymer. 

Use/Production.  (G)  Thickener  for 
aqueous  mixtures,  nondispersive  use. 
Prod,  range:  Confidential. 

Y88-205 

Manufacturer.  Confidential. 

Chemical.  (G)  Vinyl  acetate/olefins 
tetrapolymer. 

Use/Production.  (G)  Petroleum 
product  additive.  Prod,  range: 
Confidential. 

Y88-206 

Manufacturer.  Confidential. 

Chemical.  (G)  Vinyl  acetate/olefins 
tetrapolymer. 

Use/Production.  (G)  Petroleum 
product  additive.  Prod,  range: 
Confidential. 

Y88-207 

Manufacturer.  Confidential. 

Chemical.  (G)  Vinyl  acetate/olefins 
tetrapolymer. 

Use/Production.  (G)  Petroleum 
product  additive.  Prod,  range: 
Confidential. 
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Y88-20e 

Manufacturer.  General  Electric 
Company.  CE  Plastics. 

Chemical.  [G]  Aryl  alkyl  polyamide 
resin. 

Use/Production.  [G)  Thermoplastic 
resin  for  sheet  and  fllm.  Prod,  range: 
Confidential; 

Y88-209 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Aryl  alkyl  polyamine 
resin. 

Use/Production.  (S)  Putty.  Prod, 
range:  Confidential. 

Y  88-210 

Manufacturer.  Owens-Coming 
Corporation. 

Chemical.  (G)  Polyvinyl  acetate 
copolymer. 

Use/Pmduction.  (S)  Molding  resin. 
Prod,  range:  Confldential. 

Date:  luly  12. 198& 
Steve  Newbuig-Rinn. 
Chief.  Public  Data  Branch.  Information 
Management  Division,  Office  of  Toxic 
Sul)stances. 
|FR  Doc.  88-16328  Filed  7-19-88:  8:45  am) 

BILUNG  CODE  65M-50-M 


(OPTS-51709:  FRL-3416] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicais  Prsmanufacture 
Notices 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnOM;  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Reguter  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  twenty-four  such  PMNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  Review  Periods: 

P  88-1592.  88-1593.  88-1594,  88-1595. 
88-1596.  88-1597.  88-1598,  88-1599,  88- 
1600.  88-1601.  88-1602.  88-1603.  88-1604. 
88-1605.  88-1606.  88-1607.  88-1608.  88- 
1609.  September  18. 1988. 

P  88-1610.  September  19. 1988. 

P  88-1611, 88-1612, 88-1613. 
September  20, 1988. 

P  88-1614,  and  88-1615.  September  21. 
1988. 

Written  comments  by* 


P  8a-lS92.  88-1593.  88-1594.  88-1595, 
88-1596.  88-1597,  88-1598,  88-1599,  88- 
1600, 88-1601.  88-1602.  88-1603. 88-1604. 
88-1605,  88-1606. 88-1607.  88-1606. 8ft- 
1609.  August  19. 1988. 

P  88-16ia  August  20. 1988. 

P  88-1611.  88-1612, 88-1613.  August 
21  1988 

P  88-1614.  and  88-1615.  August  22, 
1988. 

AOORESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-51709)"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency  Rm.  L-IOO.  401  M 
Street.  SW..  Washington.  DC  20460, 
(202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Roan.  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611. 401  M  Street.  SW., 
Washington,  DC  20460  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  ftt)m  the  non-confidential 
version  of  the  submission  provided  by 
Uie  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

P 88-1592 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Modified 
polysaccharide. 

Use/Production.  (S)  Binder  for 
fiberglass  matting.  Prod,  range:  454.000- 
2.727.000  kg/yr. 

P 88-1593 

Importer.  Mitsubishi  International 
Corporation. 

Chemical.  (S)  Phosphated. 
ethoxylated  oleyl  alcohol,  compound 
with  ethoxylated  coco  alkly  amine. 

Use/Import.  (S)  Antistatic  agent  and 
emdsifier  of  spinfinish  for  polyester 
filament  yam.  Import  range:  500-5,000 
kg/yr. 
P 88-1594 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Vinyl  acrylic 
copolymer. 

Use/Production.  (S)  Nonwoven 
binder.  Prod,  range:  Confidential. 

F 88-1595 

Manufacturer.  Hi-Tek  Polymers,  Inc. 
Chemical  (S)  Cyanic  acid.  4.4'- 
diphenylether  ester,  homopolymer. 


Use/Production.  (S)  Thermoset  resin 
for  use  in  fiber-reinforced  structural  and 
electrical  composites.  Prod,  range: 
Confidential. 

P8a-1596 

Manufacturer.  Hi-Tek  Polymers.  Inc. 

Chemical.  (S)  Cyanic  acid.  (2,2.2- 
trifluoro-l-(trifluoromethyl) 
ethylidene)di-4,l-phenylene  ester, 
homopolymer. 

Use/Production.  (S)  Thermoset  resin 
for  use  in  fiber-reinforced  structural  and 
electrical  composites.  Prod,  range: 
Confidential. 

P 88-1597 

.  Manufacturer  Hi-Tek  Polymers,  Inc. 

Chemical.  (S)  Cyanic  acid,  (4,4- 
diphenylether)ether-. 

Use/Production.  (S)  Chemical 
intermediate  destructive.  Prod,  range: 
Confidential. 

P  89-1596 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  acid, 
(cycloalkyloxy)alkyl  ester-. 

Use/Production.  (S)  Site-limited 
intermediate  for  chemical  production. 
Prod,  range:  Confidential. 

P 08-1599 

Importer  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Modified  polyester 
resin. 

Use/Import.  (S)  Resin  for  powder 
coatings.  Import  range:  12,000-95.000  kg/ 

yr. 

P 88-1600 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Modified  polyester 
resin. 

Use/Import.  (S)  Resin  for  powder 
coatings.  Import  range:  12.000-95.000  kg/ 

yr- 

P  66^1601 

Manufacturer  Darworth  Company. 

Chemical.  (G)  Acrylic  copolymer 
emulsion. 

Use/Production.  (S)  Used  In 
manufacture  acrylic  latex  caulking 
compounds.  Prod,  range:  Confidential. 

P 88-1602 

Manufacturer.  Darworth  Company. 

Chemical.  (G)  Acrylic  copolymers 
emulsion. 

Use/Production.  (S)  Used  to 
manufacture  acrylic  latex  caulking 
compounds.  Prod,  range:  Confidential. 

P 88-1603 

Manufacturer.  Reichhold  Chemicals, 
Inc. 
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Chemical.  (G)  Vinyl  acrylic 
copolymer. 

Use/Production.  (S)  Nonwoven 
binder.  Prod,  range:  Confidential. 

P88-1604 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyalkylmethacrylate. 
Use/Production.  (G)  Motor  oil 
additive.  Prod,  range:  Confidential. 

P 88-1605 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylourethane. 
Use/Production.  [G]  Confidential. 
Prod,  range:  Confidential. 

P 88-1606 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylourethane. 
Use/Production.  (G)  Confidential. 
Prod,  range:  ConfidentiaL 

P 88-1607 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylourethane. 
Use/Production.  (G)  Confidential. 
Prod,  range:  Confidential. 

P 88-1606 

Manufacturer.  Confidential. 

Chemical  (G)  Acrylated  silicone. 

Use/Production.  (G)  Coating  for  open 
non-dispersive  use.  Prod,  range: 
Confidential. 

P 88-1609 

Importer.  Ciba-Geigy  Corporation: 
Dyestuffs  Div. 

Chemical  (G)  Substituted  triazine 
azomethanesulfonic  acid. 

Use/Import.  (G)  Textile  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (Rat).  Static  acute  toxicity:  LC50 
>  1,000  mg/1  time  96  h  species  (Zebra 
fish).  Eye  irritation:  none  species 
(Rabbit).  Skin  irritation:  negligible 
species  (Rabbit).  Skin  sensitization: 
negative  species  (Guinea  pig). 

P  88-1610 

Importer.  Confidential. 

Chemical  (S)  Vinyl  acetate;  butyl 
acrylate;  ethylene;  acrylic  acid. 

Use/Import.  (S)  An  adhesive  for 
packing  and  laminating.  Import  range: 
Confidential. 

P 88-1611 

Manufacturer  Confidential. 

Chemical  (G)  Aliphatic  acid/fatty 
acid/polyamine  condensate. 

Use/Production.  (G)  Dispersive.  Prod, 
range:  Confidential. 

P 88-1612 

Manufacturer.  Allied-Signal.  Inc. 


Chemical  (G)  Polyamide  alloy. 
Use/Production.  (G)  Polymer  alloy. 
Prod,  range:  Confidential. 

P 88-1613 

Manufacturer.  E.I.  du  Pont  de 
Nemours  ft  Co..  Inc. 

Chemical  (G)  Polyester-polyurea. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 88-1614 

Manufacturer.  Confidential. 

Chemical  (G)  Metal  hydride. 

Use/Production.  (G)  Contained  use, 
additive  for  gas  treatment.  Prod,  range: 
Confidential. 

P 88-1615 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (S)  Reaction  production  of 
siloxanes  and  silicones,  dimethyl,  3-(N- 
methylamino)isobutyltenninated  plus 
Cyclohexane.  l.l-methyIenebis-4- 
isocyanato-  plus  1,4  Butanediol  plus 
Poly(oxy-1.2-ethanediyl).  -Alpha-hydro- 
•omega  -hydroxy-. 

Use/Production.  (S)  Semi-permeable 
coating.  Prod,  range:  1000-2000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (Rabbit).  Eye  irritation:  slight 
species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 
Mutagenicity:  negative. 

Date:  July  12, 1988. 
Steve  Newburg-Rinn, 
Chief,  Public  Data  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances. 
[FR  Doc.  88-16327  Filed  7-19-88: 8:45  am] 

BILLING  CODE  65S0-S0-M 


FEDERAL  MARiTIME  COUyiSSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 


Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-200140. 

Title:  Georgia  Ports  Authority 
Terminal  Agreement. 

Parties:  Georgia  Ports  Authority 
(GPA).  Savannah  International 
Terminals  (SIT). 

Synopsis:  The  proposed  agreement 
provides  for  SITs  lease  of  container 
yard  space  in  GPA's  Garden  City 
Terminal. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  )uly  14, 1968. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  88-16244  Filed  7-19-88;  8:45  am] 

BILLING  CODE  673e-01-« 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  207-011157-001 

Title:  Safbank  Joint  Venture 
Agreement. 

Parties: 

The  Bank  Line  Liddted 

The  South  Afiican  Marine 
Corporation  Limited 

Synopsis:  The  proposed  modification 
refiects  a  corporate  reorganization  that 
would  add  Safbank  Line  Limited  (the 
joint  venture)  and  Bank  Line  East  Afi-ica 
Limited  (a  subsidiary  of  The  Bank  Line 
Limited)  as  parties  to  the  agreement 

Agreement  No.:  203-011160-002. 

Title:  Agreement  No.  11160. 

Parties: 

Atlantic  Container  Line,  BV 

n.v.  CMB  s.a. 

Orient  Overseas  Container  Line  (UK) 
Ltd. 

Gulf  Container  Line  (GCL)  BV 

Hapag-Uoyd  AG 

Johnson  ScanStar 
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Nedlloyd  Lijnen  BV 

PaciHc  Europe  Express 

PftO  Container  (TFL)  Limited 

Polish  Ocean  Lines 

Sea-Land  Service,  Inc. 

South  Atlantic  Cargo  Shipping  NV 

Synopsis:  The  proposed  modiflcation 
would  admit  Deppe  Linie  GmbH  ft  Co. 
as  a  party  to  the  agreement. 

By  order  of  the  Federal  Maritime 
Commission. 
loeeph  C  Polking, 
Secretary. 

Dated:  )uly  IS.  1968. 
(FR  Doc.  88-16285  Filed  7-19-68:  8:45  am] 
WUJNO  COOC  «730-01-M 


Survey  of  Ocean  Freight  Forwarders 

The  Federal  Maritime  Commission 
recently  sent  surveys  to  ocean  fireight 
forwarders  seeking  their  views  as  to  the 
impact  of  the  Shipping  Act  of  1984, 46 
U.S.C.  app.  1701  et  seq.  ("1984  Act").  The 
survey  is  being  conducted  as  part  of  a 
five-year  study  mandated  in  section  18 
of  the  1984  Act.  which  directed  the 
Federal  Maritime  Commission  to 
"collect  and  analyze  information 
concerning  the  impact  of  this  Act  upon 
the  international  ocean  shipping 
industry,"  and  to  present  its  findings  to 
an  Advisory  Commission  on 
Conferences  in  Ocean  Shipping,  to  be 
convened  five  and  one-half  years  after 
enactment  of  the  1984  Act.  The  surveys 
are  the  second  in  a  series  to  be 
distributed  on  an  annual  basis  through 
1989.  Substantial  revisions  have  been 
made  to  the  1988  survey  based  upon 
responses  to  the  1987  survey 
recommendations  of  the  section  18 
Study  Advisory  Committee. 

The  Federal  Maritime  Commission 
would  like  its  survey  to  have  the  widest 
possible  distribution.  All  interested 
ocean  freight  forwarders  who  have  not 
received  a  copy  of  the  survey  are  urged 
to  contact:  Allen  E.  Jackson;  Bureau  of 
Economic  Analysis;  Federal  Maritime 
Commission;  1100  L  Street  NW.; 
Washington,  DC  20573;  telephone  (202) 
523-5870. 
loteph  C  Polking, 
Secretary. 
(FR  Doc.  88-16257  Filed  7-19-88:  6:45  am] 

BHXmG  COOC  tTSIHJI-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

July  13. 1988. 

Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 


delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980.  as  per  5  CFR 
1320.9.  "to  approve  of  an  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
ofncial  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
place  into  OMB's  public  docket  files. 
The  following  reports,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received  on  or 
before  August  4, 1988. 
address:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets  NW.,  Washington.  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m  and  5:15  p.m.,  except 
as  provided  in  §  261 .6(a]  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  Desk  Officer  for 
the  Board:  Robert  Neal.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT.  A 

copy  of  the  request  for  clearance  (SF  83), 
supporting  statement,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
follows.  Federal  Reserve  Board 
Clearance  Officer — Nancy  Steele — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551 
(202-452-3822) 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension 


without  revision  of  the  following 
reports: 

1.  Report  Title:  Applications  for  and 
Cancel  Federal  Reserve  Bank  Stock- 
National  Bank.  Nonmember  Bank. 
Member  Bank. 

Agency  Form  No.:  FR  2030,  FR  2030a. 
FR  2056,  FR  2086a,  FR  20e6b.  FR  2087. 

OMB  Docket  No.:  7100-0042. 

Frequency:  On  occasion. 

Reporters:  National,  State  Member 
and  nonmember  banks. 

Annual  Reporting  Hours:  1,134  (FR 
2030: 155;  FR  2030a:  32:  FR  2056:  889;  FR 
2086a:  12;  FR  2086b:  13:  FR  2087:  33). 

Number  of  Reporters:  2.288  (FR  2030: 
309;  FR  2030a:  64;  FR  2056: 1.778;  FR 
2066a:  24;  FR  2086b:  26:  FR  2087: 67). 

Average  Number  of  Hours  per 
Response:  0.5  (for  each  form)  Small 
businesses  are  affected. 

General  Description  of  Report- 

This  information  collection  is 
mandatory  (12  U.S.C.  222,  35.  287.  321. 
and  288  (1982))  and  is  not  given 
confidential  treatment.  These  Federal 
Reserve  Bank  Stock  application  forms 
are  required  to  be  submitted  to  the 
Federal  Reserve  System  by  any  National 
Bank,  State  Member  Bank  or 
nonmember  bank  wanting  to  purchase 
stock  in  the  Federal  Reserve  System, 
increase  or  decrease  its  Federal  Reserve 
Bank  Stock  holdings,  or  cancel  such 
stock. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  13. 1988. 
William  W.  WUes. 
Secretary  of  the  Board. 
|FR  Doc.  88-16247  Filed  7-19-68;  6:45  am) 

BtUMQ  CODE  6210-01-M 


Agency  Forms  Under  Review 

July  13. 198a 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
Public). 
FOR  FURTHER  INFORMATION  CONTACR 

Federal  Reserve  Board  Clearance 
Officer — Nancy  Steele — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  EX]  20551  (202- 
452-3822). 

OMB  Desk  Officer— Robert  Neal.  Jr.— 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office 
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Building,  Room  3208,  Washington,  DC 

20503  (202-395-7304). 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  of  the  following 

1.  Recordkeeping  and  Disclosure 
Requirements  in  Connection  with 
Regulation  BB  (Community 
Reinvestment) 

Agency  Form  No.:  Not  applicable. 
OMB  Docket  No.:  7100-0197. 
Frequency:  On  occasion. 
Reporters:  State  member  banks. 
Annual  Reporting  Hours:  6,137. 


Requirement 

Estimated 
number  of 
responses 

Estimated 
hours  per 
resportse 

Statement  

1.085 
836 

4.5 

Files 

1.5 

Small  business  are  affected. 

General  Description  or  Requirements: 

This  information  collection  is 
mandatory  [12  U.S.C.  2901]  and  is  not 
given  confidential  treatments. 

Regulation  BB  implements  the 
Community  Reinvestment  Act  and  is 
designed  to  encourage  banks  to  help 
meet  the  credit  needs  of  their 
communities. 

2.  Recordkeeping  and  Disclosure 
Requirements  in  Connection  with 
Regulation  Z  (Truth  in  Lending) 

Agency  Form  No.:  Not  applicable. 
OMB  Docket  No.:  OMB  No.  7100-0199. 
Frequency:  On  occasion. 
Reporters:  State  member  banks. 
Annual  Burden  Hours:  1.871,708. 


Requirement 

Estimated 
number  of 
responses 

Estimated 
time  per 
response 

1.200.000 
2.600.000 

w.ooo.ooo 

8.500 

6.000.000 
2,500 

2-50 

Chanoe  in  terms     

1.00 

Periodk:  statements 

.75 
15.00 

Closed-end  credit 
disclosures       

6.50 

AdvertisirKi 

30.00 

Small  businesses  are  affected. 

General  Description  of  Requirements: 

This  information  collection  is 
mandatory  (15  U.S.C.  1601  et.  seq.)  and 
is  not  given  confidential  treatment. 

Regulation  Z  prescribes  uniform 
methods  of  computing  the  cost  of  credit, 
disclosure  of  credit  terms,  and 
procedures  for  resolving  billing  errors  on 
certain  credit  accounts. 


3.  Recordkeeping  and  Disclosure 
Requirements  in  Connection  with 
Regulation  E  (Electronic  Fund  Transfers) 

Agency  Form  No.  Not  Applicable. 
OMB  Docket  Number:  OMB  No.  7100- 
0200. 
Frequency:  On  occasion. 
Reporters:  State  member  banks. 
Annual  Burden  Hours:  581,166. 


Requirement 

Estimated 
number  of 
responses 

Estimated 
time  per 
response 
(minutes) 

Initial  disclosures: 
Initial  terms 

270.000 
360.000 

77.000.000 

450.000 

13.700.000 

7.000 

2.5 

Change  in  terms 

Transaction 

disclosures: 

Termirval  receipts 

Deposit  verification.... 

Periodic  disclosures 

Error  aHeoations 

1.0 

.25 
1.5 
1.0 
30.0 

Small  businesses  are  affected 
General  Description  of  Requirements: 
This  information  collection  is 
mandatory  (15  U.S.C.  1693  et  seq.)  and 
is  not  given  confidential  treatment. 

Regulation  E  establishes  the  rights, 
liabilities,  and  responsibilities  of  parties 
in  electronic  fund  transfers  and  protects 
consumers  using  EFT  systems. 

4.  Recordkeeping  and  Disclosure 
Requirements  in  Connection  with 
Regulation  B  (Equal  Credit  Opportunity) 

Agency  Form  No.  Not  Applicable. 
OMB  Docket  No.:  OMB  No.  7100-0201. 
Frequency:  On  occasion. 
Reporters:  State  member  banks. 
Annual  Burden  Hours:  102.872. 


Requirement 

Estimated 
number  of 
responses 

Estimated 
time  per 
resportse 
(minutes) 

Notification 

1.713.402 
684.055 

217,966 
23.351 

2.5 

Credit  history  reporting... 
Monitoring: 

Customer  notation 

Bank  notation 

2.0 

.5 
.5 

Small  businesses  are  affected. 

General  Description  of  Requirements. 

This  information  collection  is 
mandatory  (15  U.S.C.  1691)  and  is  given 
confidential  treatment. 

Regulation  B  prohibits  creditors  from 
discriminating  against  credit  applicants 
on  any  of  the  bases  specified  by  the 
Equal  Credit  Opportimity  Act. 
etablishes  guidelines  for  gathering  and 
evaluating  credit  information  and 
requires  creditors  to  give  applicants  a 
written  notification  of  rejection  of  an 
application. 


5.  Recordkeeping  and  Disclosure 
Requirements  in  Connection  with 
Regulation  M  (Consumer  Leasing) 

Agency  Form  No.:  Not  Applicable. 
OMB  Docket  No.:  OMB  No.  7100-0202. 
Frequency:  On  occasion. 
Reporters:  State  member  banks. 
Annual  Burden  Hours:  10.024. 


Requirement 

Estimated 
number  of 
responses 

Estimated 
time  per 
response 
(minotes) 

40.000 
48 

15 

Advertising ~ - 

30 

Small  businesses  are  affected.    <> 
General  Description  of  Requirements: 
This  information  collection  is 

mandatory  (15  U.S.C.  1601)  and  is  not 

given  confidential  treatment. 
Regulation  M  implements  the 

consumer  leasing  provisions  of  the  Truth 

in  Lending  Act. 

6.  Recordkeeping  and  Disclosure 
Requirements  in  Connection  with  the 
Ri^t  to  Financial  Privacy  Act 

Agency  Form  No.:  Not  Applicable. 

OMB  Docket  No.:  OMB  No.  7100-0203. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  Burden  Hours:  11.367. 

Estimated  No.  of  Responses:  31,000. 

Estimated  Time  Per  Response:  22 
minutes 

Small  businesses  are  affected. 

General  Description  of  Requirements: 

This  information  collection  is 
mandatory  (12  U.S.C.  3401  et  seq.)  and  is 
given  confidential  treatment. 

The  Right  to  Financial  Privacy  Act 
prescribes  a  recordkeeping  requirement 
regarding  the  maintenance  of  a  record  of 
instance  in  which  consumer  financial 
information  held  by  the  institution  is 
released  to  a  government  agency. 

7.  Recordkeeping  and  Disclosure 
Requirements  Associated  with 
Securities  Transactions  Pursuant  to 
Section  208.8(k)  (2.  3  and  5)  of 
Regulation  H 

Agency  Form  No.:  Not  Applicable. 
OMB  Docket  No.:  7100-0196. 
Frequency:  On  occasion. 
Reporters:  State-chartered  member 
banks  and  trust  companies. 
Annual  Burden  Hours:  152.461. 


Requiremerrt 

Estimated 
numt>erof 
responses 

Estimated 
hours  per 
response 

Recordlteeping: 
Banks     

23.000 
2.040,000 

.05 

Trust  Entities 

.05 
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Reguiranwnt 

Estfmalad 
numbard 
rMponaas 

Esftiwlad 
horn  par 
raaponaa 

Customer  Notification: 
Banks         

23.000 
929.220 

6.800 

.05 

.05 

PoUctes/procedurat 
atatamont    

.25 

Small  businesses  are  not  affected. 

General  Description  of  Requirements: 

These  requirements  are  authorized  by 
law  (12  U.S.C.  248(a)  (1)  and  325). 

The  disclosure  and  recordkeeping 
requirements  imder  this  section  of 
Regulation  H  are  imposed  on  state- 
chartered  member  banks  and  trust 
companies  that  effect  securities 
transactions  for  customers.  They  require 
customer  notification,  recordkeeping 
and  written  policies  and  procedures  to 
protect  customers,  to  avoid  or  settle 
customer  disputes  and  to  protect  the 
bank  against  potential  liability  under  the 
"anti-fraud"  and  insider  trading 
provisions  of  the  Securities  Exchange 
Act  of  1934. 

8.  Recordkeeping  and  Disclosure 
Requirements  Associated  with  Real 
Estate  in  Flood  Hazard  Areas  Pursuant 
to  Section  208.8(e)  of  Regulation  H 

Agency  Form  No.:  Not  Applicable. 
OMB  Docket  No.:  7100-0196. 
Frequency:  On  occasion. 
Reporters:  State-chartered  member 
banks. 
Annual  Burden  Hours:  6540. 


Requirefnent 

Estimated 
number  o< 
responses 

Estimalod 

hours  per 
response 

RecofdKeeping 
oroc6dures           

65.400 
16^360 

.08 

Disclosure  to 
borro«»«»s 

.06 

Small  businesses  are  affected. 

General  Description  of  Requirements: 

These  requirements  are  authorized  by 
law  (12  U.S.C.  325). 

The  disclosure  and  recordkeeping 
requirements  under  this  section  of 
Regulation  H  are  imposed  on  state- 
chartered  member  banks  to  implement 
requirements  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C. 
4012a(b]  as  amended).  The  regulation 
forbids  banks  to  make  or  renew  loans 
secured  by  real  estate  located  in  a  flood 
hazard  area  unless  the  property  is 
covered  by  Qood  insurance  and  requires 
them  to  keep  records  in  connection  with 
all  loans  seciired  by  such  real  estate.  It 
also  requires  member  banks  to  provide 
notice  to  borrowers  (1)  that  the  property 
securing  a  loan  is  located  in  a  flood 
hazard  area;  and  (2)  whether,  in  the 


event  of  damage  to  the  im)perty  caused 
by  flooding  in  a  federally  declued 
disaster  area,  federal  disaster  relief 
assistance  will  be  available  for  such 
property. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )uly  13, 19e& 
William  W.  WUas. 
Secretary  of  the  Board. 
[FR  Doc.  88-16248  Filed  7-19-88:  8:45  am) 
MLUNG  COOC  SaW-OI-* 


Kentucky  Bancorporation,  Inc^  et  ai.; 
Fonnationa  of;  AcquiaHlona  l>y;  and 
Mergera  of  Bank  Holding  ComfMniea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  woudl  not  sufiice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
10. 1988. 

A.  Federal  Reserve  Bank  of  Clevelaiid 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Kentucky  Bancorporation,  Inc., 
Covington,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Georgetown. 
Georgetown,  Kentucky. 

B.  Federal  Reserve  Bank  of  AtlanU 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  First  Steriing  Bancshares,  Inc., 
Winter  Haven,  Florida:  to  acquire  80 
percent  of  the  voting  shares  of  First 
Sterling  Bank  of  Osceola  County, 
Kissimmee,  Florida. 

C  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 


South  LaSalle  Street.  Chicago.  Illinois 
60600: 

1.  Indiana  Bancshares,  Greenwood. 
Indiana;  to  acquire  100  percent  of  the 
voting  shares  of  Hoosier  Bancshares, 
Bloomington,  Indiana,  and  thereby 
indirectly  acquire  The  Bloomington 
National  Bank,  Bloomington.  Indiana. 
Comments  on  this  application  must  be 
received  by  August  5. 1988. 

2.  P.T.C.  Bancorp.  Brookville.  Indiana: 
to  aquire  100  percent  of  the  voting 
shares  of  Bank  of  Versailles.  Versailles. 
Indiana. 

3.  Valley  Bancorporation,  Appleton, 
Wisconsin:  to  acquire  100  percent  of  the 
voting  shares  of  Colonial  Bank- 
Thiensville,  Thiensville,  Wisconsin; 
Colonial  National  Bank-Port 
Washington,  Port  Washington, 
Wisconsin;  and  Colonial  Bank-Richfield. 
Richfield.  Wisconsin. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Clarkfield  Bancshares,  Inc., 
Clarkfield,  Minnesota;  to  acquire  50.3 
percent  of  the  voting  shares  of  Fergus 
Falls  Bancshares,  Inc.,  Fergus  Falls, 
Minnesota,  and  thereby  directly  acquire 
Security  State  Bank  of  Fergus  Falls, 
Fergus  Falls.  Miimesota. 

2.  Monycor  Bancshares,  Inc.,  Superior. 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  97.86  percent  of 
the  voting  shares  of  Monycor  Bank  of 
Superior,  Superior,  Wisconsin. 

3.  Town  Sr  Country  Bancorporation, 
Inc..  Newport.  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  Roseville 
Bancorp.  Inc.,  Roseville,  Minnesota,  and 
thereby  indirectly  acquire  Mid  America 
Bank,  N.A.,  Roseville.  Minnesota. 
Comments  on  this  application  must  be 
received  by  August  5. 1988. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Ameribanc,  Inc.,  St.  Joseph, 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  First  Financial  Bank  of 
St.  Charles  Counfy.  Lake  St.  Louis, 
Missouri.  First  Financial  will  be 
relocated  after  consummation  of  the 
proposal. 

2.  Wathena  Bancshares,  Inc., 
Wathena,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  93.27 
percent  of  the  voting  shares  of  Farmers 
State  Bank,  Wathena,  Kansas. 

F.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  BFW  Financial  Corporation, 
Burleson,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Alvord  Financial 
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Corporation,  Alvord,  Texas,  and  thereby 
indirectly  acquire  The  Alvord  National 
Bank  in  Alvord,  Alvord,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  14, 1968. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-16250  Filed  7-19-88;  8:45  am] 
anxHiQ  COOC  c2io-oi-m 


Souttitnist  of  FkKida,  Inc^  Applicatkm 
To  Engage  de  Novo  in  Permissible 
NonlMinking  Actlvitiea 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank        ^ 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  ivritten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  10, 1988. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Rober  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta,  Georgia 
30303: 


1.  SouthTrust  of  Florida.  Inc.,  St. 
Petersburg,  Florida,  and  SouthTrust 
Corporation,  Birmingham,  Alabama;  to 
engage  de  novo  through  their  subsidiary, 
SouthTrust  Estate  ft  Trust  Company, 
Inc.,  South  Pasadena.  Florida,  in  all 
functions  or  activities  that  may  be 
performed  by  a  trust  company  including 
activities  of  a  fiduciary,  agency,  or 
custodial  nature  as  authorized  by  state 
law  piu^uant  to  §  225.25(b)(3)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  throughout  the  State 
of  Florida. 

Board  of  Goveraprs  of  the  Federal  Reserve 
System.  July  14. 1M8. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-16249  Filed  7-19-88;  8:45  am] 
BIUJNG  COOE  mO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Central  Soya  Co^  Inc.;  Withdrawal  of 
Approval  of  NADA 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Central 
Soya  Co.,  Inc.  The  NADA  provides  for 
the  use  of  a  Type  A  medicated  article 
containing  265.5  or  281.7  grams  of 
monensin  per  ton  for  making  Type  C 
medicated  feeds  for  broiler  chickens. 
The  firm  requested  the  withdrawal  of 
approval. 

EFFECTIVE  DATE:  August  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT! 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4093. 

SUPPLEMENTARY  INFORMATION:  Central 
Soya  Co.,  Inc.,  P.O.  Box  1400.  Fort 
Wayne,  IN  46801-1400,  is  the  sponsor  of 
NADA  119-546  which  was  originally 
approved  August  13, 1982  (47  FR  35186). 

The  NADA  provides  for 
manufacturing  Type  A  medicated 
articles  for  export  which  contain  265.5 
or  281.7  grams  of  monensin  per  ton  for 
use  in  making  Type  C  medicated  feeds 
for  broiler  chickens.  The  feeds  are  use 
as  an  aid  in  the  prevention  of 
coccidiosis. 

By  letters  dated  September  3, 1987, 
and  December  18, 1987,  the  sponsor 
requested  the  withdrawal  of  approval  of 
the  NADA  because  there  is  no  need  to 


continue  this  NADA  to  manufacture  the 
product  (See  51  FR  7382;  March  3. 1986 
(final  rule  revising  the  agency's 
procedures  and  requirements  concerning 
conditions  of  approval  for  the 
manufacture  of  feeds  containing  new 
animal  drugs)). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  360b(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84). 
and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  119-546  and  all  ^ 

supplements  thereto  is  hereby  * 

withdrawn,  efiective  (August  1, 1988).  ; 

In  a  final  rule  published  elsewhere  in        r 
this  issue  of  the  Federal  Register,  FDA  is       | 
removing  21  CFR  558.355(b)(10),  which 
reflects  this  approval. 

Dated:  July  12, 198a  ■}' 

Richard  H.  Teske. 

Deputy  Director,  Center  for  Veterinary 
Medicine. 
[FR  Doc.  88-16299  Filed  7-19-88:  8:45  am] 

BIUJNG  COOC  41<0-01-M 


[Docket  No.  88F-O208] 

Clba-Geigy  Corp^  Rling  of  Food 
Additive  Petition 


agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  ^,A^-(2-chloro-l,4- 
phenylene)bis[4-[(2,5- 
dichlorophenyl)azo]-3-hydroxy-2• 
naphthalenecarboxamide]  as  a  colorant 
for  food-contact  polymers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  WashingforL  DC  20204,  202-472- 
5690.  \ 

SUPPIXMENTARY  NffORMATION:  Under 
the  Federal  Food,  Dhig,  and  Cosmetic 
Act  (sec.  409(b)(5),  TjZ  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  8B4079]  has  been  filed  by 
Ciba-Geigy  Corp.,  ThJee  Skyline  Dr., 
Hawthorne,  NY  10532,  proposing  that 
1 178.3297  Colorants  for  polymers  (21 
CFR  178.3297)  be  amended  to  provide 
for  the  safe  use  of  N,N -Cl-chloro-1,4- 
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phenyIene)bi8[4-[(2,5- 
dichlorophenyl)azo]-3-hydroxy-2- 
naphthalenecarboxamide]  as  a  colorant 
for  food-contact  polymers. 

The  potential  environmental  impact  of 
the  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
fmding  of  no  signiBcant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Fedcwal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  July  B,  1988. 
Frad  R.  Shank, 

Acling  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
|FR  Doc.  86-16340  Filed  7-19-68;  8:45  am) 

NLUNQ  COOC  41«0-01-«l 

[DodratNaaSM-OISSl 

lOLAB®  Intraocular;  Premarket 
Approval  of  Modela  85JS,  85JM,  and 
8SJL  Antarlor  Chamber  Intraocular 

AOtNCV:  Food  and  Drug  Administration. 
acttoh:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  lOLAB® 
Intraocular,  Claremont.  CA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  Models 
85]S,  85JM,  and  85JL  Anterior  Chamber 
Intraocular  Lenses.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  by  letter  of  March 
31, 1988,  of  the  approval  of  the 
application. 

DATC:  Petitions  for  administrative 
review  by  August  19, 1988. 
AOOllCSS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FON  PWrrNCR  MKNIMATION  CONTACT: 

Nancy  C.  Brogdon,  Center  for  Devices 
and  Radiological  Health  (HF2:-460). 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring.  MD  20910, 
301-427-8281. 

SUPM^MENTARV  INFOMMATKNI:  On 
March  9, 1967,  lOLAB®  Intraocular. 
Claremont,  CA  91711,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Models  85)S,  85IM.  and 
85fL  Anterior  Chamber  Intraocular 


Lenses.  The  devices  are  intended  for  use 
in  patients  60  years  of  age  and  older 
when  a  cataractous  lens  has  been 
removed  by  primary  intracapsular 
cataract  extraction  (ICCE);  in  primary 
extracapsular  cataract  extraction 
(ECCE)  where  there  is  a  structural 
reason  that  the  anterior  chamber  lens  is 
the  preferred  one;  in  other  primary 
ECCE  provided  that  these  devices  be 
used  only  after  die  physician  has 
compared  the  published  results,  or  his/ 
her  own  results,  from  the  use  of  anterior 
chamber  lenses  with  such  results  from 
the  use  of  posterior  chamber  lenses;  or 
in  a  secondary  implant  procedure.  The 
devices  are  available  in  a  range  of 
powers  from  10  diopters  (D)  thutjugh  25 
D  in  0.5  D  increments. 

On  May  28. 1987,  the  Ophthabnic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  March 
31. 1988,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
firom  the  Director  of  the  OHice  of  Device 
Evaluation,  CDRH 

A  summary  of  the  safety  and 
e^ectiveness  data  on  which  CDRH 
based  its  approval  is  on  flle  in  the 
Dodcets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  m 
branckets  in  the  heading  of  this 
document. '  , 

A  copy  oil  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Nancy  C.  Brogdon 
(HFZ-460],  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  die  act  (21  U.S.C. 
360e(b]),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  reqeust 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
commitiee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  |  ia33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  commitiee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  (hat  there 
is  a  genuine  and  substantial  issue  of 
material  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 


publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  palce  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  19, 1988,  tile  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identiHed  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d).  3eOi(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  oirugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  July  12. 1988. 
lohnCVIllfortfa. 

Director  Center  for  Devices  and  Radio/epical 
Health. 
(FR  Doc.  88-16300  Filed  7-19-88:  6:45  am] 

BtLLMM  COOC  41M-01-M 


Revieed  Cfttflttr  in  Regulatory 
Procedurea  Manual;  Recall 
Procedurea;  AvaHabWty 

AGCNCr:  Food  and  Drug  Administration. 
ACTKHC  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  revised  Regulatory 
Procedures  Manual,  Chapter  5-00 
"Recall  Procedures"  (Chapter  5-00 
"Recall  Procedures").  Chapter  5-00 
"Recall  Procedures"  incorporates 
operational  changes  and  updates  unit 
titles  and  organizational  symbols. 
ADORCSft  Regal  atory  Procedures 
Manual,  Chapter  5-00  "Recall 
Procedures"  is  available  for  public 
examination  at  the  Freedom  of 
Information  Staff  (HFI-35).  Food  and 
Drug  Administration,  Rnk  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  requests  for  single  copies  of 
Chapter  5-00  "Recall  Procedures"  may 
be  sent  to  the  National  Technical 
Information  Service- (Nfm.  U.S. 
Depiuawiil  ef  Cbmmerce.  Springfield. 
VA  22161.  To  order  copies,  the  current 
accession  number  for  Chapter  5-00 
"Recall  Procedures"  ir.  PB88-218128;  Uie 
price  is  $14.95  for  a  paper  copy  and  $6.95 
for  a  microfiche  copy.  (Send  two  self- 


addressed  adhesive  labels  to  assist 
NTIS  in  processing  your  requests.) 
FOR  FURTHER  INFORMATWN  CONTACT 
W.  Remle  Grove.  Office  of  Regulatory 
Affairs  (HFC-162).  Food  and  Drug 
Administration.  5600  Hshers  Lane. 
Rockville,  MD  20857,  301-443-1240. 
SUPPLEMENTARY  MPONMATION:  Chapter 

5-00  "Recall  Procedures"  provides 
operational  policy  definitions, 
responsibilities,  and  procedures  for 
agency  units  in  their  review  and  audit  of 
all  recall  actions.  FDA  has  revised  this 
chapter  to  incorporate  new  instructions 
regarding  recalls  involving  Interstate 
Milk  Shippers'  products  and 
clarifications  regarding  recalls  under  the 
Infant  Formula  Act.  Operations!  changes 
were  made  involving  processing  of 
recall  documents  and  disposition  or 
recalled  products. 

Dated:  (uly  11. 198& 
John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  86-16297  Filed  7-19-88;  8:45  am) 

BILLING  COOe  41M-01-M 


Health  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Fmandng 
Administration  (HCFA),  Federal 
Regteter,  Vol.  46,  No.  223.  pp.  56827- 
56928,  dated  Thursday.  November  19, 
1981,  and  Vol.  52.  No.  178.  pp.  34849- 
34850,  dated  Tuesday,  September  15. 
1987)  is  amended  to  correct  a  previous 
error  affecting  the  administrative  codes 
and  to  reflect  a  reorganization  within 
Region  L  Office  of  the  Associate 
Administrator  for  Operations  (AAO). 
The  regional  office  is  in  the  process  of 
reorganizing  from  a  functional  structure 
to  a  programmatic  structure  with  respect 
to  the  administration  of  Medicare  and 
Medicaid.  The  reorganization  is  a  pilot 
test,  similar  to  those  occurring  in 
Regions  III  and  VIII,  which  is  targeted 
for  a  duration  of  up  to  2  years.  The 
reorganization  abolishes  the  current 
Division  of  Program  Operations  and 
Division  of  Financial  Operations  and 
replaces  them  with  the  Division  of 
Medicaid  and  the  Division  of  Medicare. 

The  specific  amendments  to  Part  F. 
are  described  below: 

•  Section  FP.20.D..  Office  of  the 
Regional  Administrator  (FPD  (I,  II,  IV- 


Vn,  IX.  and  X),  is  amended  to  correct  a 
previous  error  affecting  the 
administrative  codes.  The  new  section 
reads:  Section  FP.20.D.,  Office  of  Uie 
Regional  Administrator  (FPD  (I-X)). 

•  Section  FP.20.D.3.,  Division  of 
Financial  Operations  (FPD  (I,  n,  IV-Vn. 
IX,  and  X)C).  is  amended  by  deleting  the 
functional  statement  and  administrative 
code  for  Region  I.  The  new  section 
reads:  Section  FP.20.D.3.,  Division  of 
Financial  Operations  (FPD  (0.  IV-VU. 
DC  and  X)C). 

•  Section  FP.20J).4.,  Division  of 
Program  Operations  (FPD  (L  H.  IV-VIL 
IX.  and  X)D),  is  amended  by  deleting  the 
functional  statement  and  administrative 
code  for  Region  I.  The  new  section 
reads:  Section  FP.20.D.4.,  Division  of 
Program  Operations  (FPD  (11.  IV-VH.  DC. 
and  X)D). 

•  Section  FP.20.D.5.,  the  Division  of 
Medicaid  (FPD(in  and  Vin)E)  is 
amended  to  include  the  functicmal 
statement  and  administrative  code  for 
Region  I.  The  new  section  reads: 

5.  Division  of  Medicaid  (FPD(I,  lU.  and 
VIII)E) 

Under  the  directimi  of  the  HCFA 
Regional  Administrator,  plans,  manages, 
and  provides  Federal  leadership  to  State 
agencies  in  program  implementation, 
maintenance,  and  the  regulatory  review 
of  State  Medicaid  program  management 
activities  under  Title  XIX  of  the  Social 
Security  Act  and  assures  the  propriety 
of  Federal  expenditures.  Provides 
consultation  and  guidance  to  States  on 
appropriate  matters  including 
interpretation  of  Federal  requirements, 
options  available  to  States  under  these 
requirements,  and  information  on 
practices  in  other  States.  Maintains  day- 
to-day  liaison  with  State  agencies  and 
monitors  their  Medicaid  program 
activities  and  practices  by  conducting 
periodic  program  management  and 
financial  reviews  to  assure  State 
adherence  to  Federal  law  and 
regulations.  Reviews,  approves,  and 
maintains  official  State  plans  and  plan 
amendments  for  medical  assistance. 
Provides  consultation  to  States  in  the 
administration  of  the  amount,  duration, 
scope,  and  reimbursement  of  health 
services  available  under  the  State 
program.  Reviews,  approves,  and 
monitors  State  reimbursement  systems 
and  determines  the  allowability  or  non- 
allowability  of  claims  for  Federal 
financial  participation  (FFP);  and  where 
State  expenditures  have  not  been  in 
accordance  with  Federal  requirements, 
takes  action  to  disallow  such  claims. 
Stimulates  State  action  toward 
achievement  of  selected  program 
objectives  and  monitors  their  progress. 


Reviews  States'  quarterly  statements  of 
expenditures  and  recommends 
appropriate  action  on  amounts  claimed. 
Defers  reimbursement  action  on 
questionable  State  claims,  reviews  the 
claims  for  allowability,  and  recommends 
appropriate  action.  Issues  orders 
suspending  FFP  on  behalf  of  State 
payments  to  lltie  XIX  provider 
institutions  and  the  revocation  of  such 
suspension  orders.  Supports,  evaluates, 
and  provides  advice  on  State 
management  information  and  claims 
payment  systems.  Implements  Title  XIX 
special  initiatives,  such  as  prepaid 
health  plans,  health  maintenance 
organizations,  and  other  special  or 
experimental  programs,  and  operations 
of  major  management  initiatives  such  as 
quality  control.  Where  appropriate, 
provides  an  opportunity  for  State  input 
to  operational  plans,  policy,  regulations, 
legislation,  and  budget  formulation. 
Responds  to  beneficiary,  congressional, 
provider,  and  public  inquiries 
concerning  Medicaid  issues  and  takes 
appropriate  action  on  individual  case 
situations.  Accepts  and  responds  to 
Freedom  of  Information  Act  requests 
and  on  matters  concerning  the  Privacy 
Act.  Supports  HCFA  headquarters  in 
activities  concerning  research  and 
demonstration  projects. 

•  Section  FP.20.D.6.,  the  Division  of 
Medicare  (FPD(ni  and  VUI)F)  is 
amended  to  include  the  fimctional 
statement  and  administrative  code  for 
Region  I.  The  new  section  reads: 

6.  Division  of  Medicare  (FTOd  III,  and 
Vm)F) 

Under  the  direction  of  HCFA  Regional 
Administrator,  assures  the  effective 
administration  of  the  Medicare  program 
through  the  day-to-day  working 
relationship  with  Medicare  contractors, 
providers  physicians,  the  Social  Security 
Administration  (SSA)  regional  office 
and  district  office  personnel,  elements  of 
the  Office  of  the  Inspector  General,  and 
other  organizations  and  individuals 
concerned  with  program  operations. 
Assures  continuing  surveillance  and 
appraisal  of  Medicare  contractors  in  the 
administration  of  health  insurance 
provisions.  Identifies  problems  and 
initiates  action  to  ensure  contractor 
adherence  to  national  Medicare  policy 
and  procedures.  Directs  Medicare 
regional  financial  management 
activities.  Directs  a  program  of  in-depth 
reviews  to  evaluate  the  effectiveness  of 
the  Medicare  program.  Conducts  quality 
assurance  programs  and  onsite 
performance  appraisals  and  analyzes 
statistical  performance  reports. 


27402 


Federal  Register  /  Vol.  53.  No.  139  /  Wednesday.  July  20.  1988  /  Noticeg 


Federal  Register  /  Vol  53.  No.  139  /  Wednesday.  July  20;  1988  /  Notices 


27403 


Negotiates  and  approves  contractor 
budget  modifications  to  budget 
allotments  and  final  cost  settlements. 
Coordinates  day-to-day  contractor 
Tmancial  management  activities. 
Reviews  and  approves  certain 
subcontracts  and  leases,  and  monitors 
banking  activities  and  evaluates  the  cost 
allocation  procedures  of  contractors. 
Conducts  contractor  appraisals. 
Interprets  HCFA's  institutional 
reimbursement  policies.  Relates 
appropriately  to  elements  of  SSA. 
providing  consultation  on  Medicare 
program  matters  and  any  other  activity 
necessary  to  achieve  program 
objectives.  Provides  direction  to 
Medicare  contractors  in  carrying  out 
their  responsibilities  for  interfacing  with 
peer  review  organizations.  Establishes 
and  maintains  liaison  with  organizations 
representing  health  care  professionals, 
providers  of  health  care  services,  and 
program  beneficiaries.  Takes  necessary 
action  on  matters  relating  to  the 
Freedom  of  Information  Act  and  the 
Privacy  Act.  Performs  regional 
responsibilities  relating  to  experimental 
and  demonstration  projects.  Assumes 
responsibility  for  program  training  and 
assures  timely  responses  to 
congressional  and  public  inquiries. 
Relates  appropriately  to  central  office 
components  such  as  providing  feedback 
on  operations,  activities,  and  problems, 
and  by  providing  regional  perspectives 
in  the  development  of  Agency  policies, 
objectives  and  work  plans.  In 
coordination  with  the  Division  of 
Medicaid,  handles  inter-program 
activities  such  as  the  Medicare  buy-in 
for  Medicaid  beneficiaries. 
Robert  A.  Streimer, 

Acting  Associate,  Administrator  for 
Management  and  Support  Services. 

Date:  June  30. 1988. 
[FR  Doc.  88-16288  Filed  7-19-88;  8:45  am] 

BILUNQ  CODE  4120-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
(Docket  No.  N-88-1S321 

SulNnlsslon  of  Proposed  Information 
Collection  to  0MB 

AOENCV:  Office  of  Administration,  HUD. 
ACnow:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  piopoaal 
for  the  collection  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 


proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507:  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Date:  )uly  13. 1988. 
David  S.  Grisly. 

Deputy  Director,  Information  Policy  and 
Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Mortgagee's  Certification  and 
Application  for  Assistance  or  Interest 
Reduction  Payments 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  information  is  needed  because 
all  assistance  payments  disbursed 
imder  this  program  must  be  monitored 
by  HUD.  The  form,  Monthly  Summary 
of  Assistance  Payments  (HUD-300),  is 
submitted  by  the  mortgagees  with  the 
form,  Mortgagee's  Certification  and 
Application  for  Assistance  or 
Interests  Reduction  Payments  (HUD- 
93102).  HUD-300  supports  the  billing 
information  provided  on  HUD-93102 
for  each  mortgage. 

Form  Number  HUD-300  and  93102 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  Monthly 

Reporting  Burden: 


Number  of 
respondents 

X 

Frequer)cy  of 
response 

X 

Hours  per 
response 

= 

Burden  hours 

HUD-93102 , 

962 

ts  . 

13.746  . 

3  . 

1.2  . 

51.946 

HUD-300 „ „ 

„ 962 

15.860 

UMI 


Total  Estimated  Burden  Hours:  67317 

Status:  Revision 

Contact-  Florence  B.  Brooks.  HUD.  (202) 

755-7330;  John  Allison,  OMB.  (202) 

395-6880 

Date:  July  12. 19e& 
(FR  Doa  88-16320  Filed  7-19-88;  &45  am) 
BtLUNQ  cooc  *tn-9t-m 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(MT-930-08-4332-09;  FES  88-1S] 

AvallabMty  of  tlw  Final  Environmentai 
Impact  Statement  for  ttie  BMIngs 
Resource  Araa^  MT 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  final  Billings  Resource 
Area  Wilderness  Environmental  Impact 
Statement  assesses  the  envircmmental 
consequences  of  managing  four 
wilderness  study  areas  as  wilderness  or 
nonwildemess.  The  alternatives 
assessed  include:  (1]  A  "No  Wilderness 
Alternative"  for  each  wilderness  study 
area,  and  (2)  an  "All  Wilderness 
Alternative"  for  each  wilderness  study 
area. 

The  names  of  the  wilderness  study 
areas,  their  total  acreages,  and  the 
proposed  actions  for  each  are  as 
follows: 

Twin  Coulee— 6370  acres  (all 

nonsuitable) 
Pryor  Moimtain — 16,927  acres  (all 

suitable) 
Burnt  Timber  Canyon — 3,430  acres  (all 

suitable) 
Big  Horn  Tack-on — 2,550  acres  (all 

suitable). 

The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  and  the  President  to  Congress. 
The  final  decision  on  wilderness 
designation  rests  with  Congress. 
FOR  FURTHER  INFORMATION  CONTACT: 
Billy  Mcllvain,  Area  Manager.  Bureau  of 
Land  Management.  Billings  Resources 
Area,  810  East  Main,  Billings.  Montana 
59105. 406-657-6262. 
suppuementary  mformatmn:  Copies 
of  the  environmental  impact  statement 
may  be  obtained  from  the  District 
Manager.  Miles  City  District,  Bureau  of 
Land  Management.  P.O.  Box  940,  Miles 
City.  Montana  59301-0940.  Copies  are 
also  available  for  inspection  at  public 
libraries  and  the  following  locations: 

Department  of  the  Interior,  Bureau  of 


Land  Management,  18th  and  C  Streets, 
NW.,  Washington.  DC  2024a 

Montana  State  Office,  Bureau  of  Land 
Management,  222  North  32nd  Street. 
P.O.  Box  36800.  Billings.  Montana  59107. 

Bureau  of  Land  Management.  Miles 
City  District  Office,  West  of  MUes  City, 
P.O.  Box  940.  Miles  City.  Montana 
59301-0940. 

Date:  July  14, 1988. 
Bruce  BlandHRl, 

Director,  Office  of  Environmeotal  Project 
Review. 

(FR  Doc  88-162S4  Filed  7-19-88;  8:45  am] 

BlUJNe  CODE  41tO-ON-M 

[CO-0030-0S-4332-09] 

rropovsu  t«nange  in  wnaemess 
Suitability  Recommendation;  Colorado 

AOENCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  public  comment 

period. 

summary:  In  December  1984.  the  San 
Juan/San  Miguel  Resource  Management 
Plan  (RMP)  and  Environmental  Impact 
Statement  (EIS)  identified  the  Bureau  of 
Land  Management's  (BLM)  suitability 
recommendations  for  eight  wilderness 
study  areas  (WSAs).  The  BLM  proposes 
to  change  the  recommendation  for 
Tabeguache  Creek  WSA  from 
nonsuitable  to  suitable  for  wilderness 
designation.  The  public  is  invited  to 
comment  on  the  proposed  change. 
DATE:  Comments  must  be  received  on  or 
before  August  9. 198a 
address:  Written  comments  should  be 
sent  to  the  District  Manager.  BLM,  2465 
South  Townsend,  Montrose.  CO  81491. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  ).  Pietrzak.  BLM  Montrose 
District  Office.  (303)  249-7791. 
SUPPLBNENTARV  INFORMATION:  In  April 
1984,  a  draft  wilderness  EIS  covering 
eight  WSAs  was  issued  in  conjtmction 
with  the  San  Juan/San  Miguel  RMP  and 
EIS.  That  document  described 
management  alternatives  and 
associated  impacts  for  each  WSA.  Five 
public  hearings  were  held  dining  the  90- 
day  public  comment  period  viduch 
followed.  The  BLM  received  140 
comments  on  the  draft  wilderness 
recommendations. 

The  final  San  Juan/San  Miguel  RMP 
and  EIS  waS  issued  in  December  1984. 
That  document  included  the  BLM's 
preliminary  recommendations  for  the 
eight  WSAs.  The  Dolores  River  Canyon 
WSA  was  recommended  suitable'  for 
wilderness  designation,  and  the  Cahone 
Canyon.  Cross  Canyon.  Menefee 


Mountain,  McKenna  Peak,  Squaw/ 
Papoose  Canyon,  Tabeguadie  Creek, 
and  Weber  Moimtain  WSAs  were 
recommended  nonsuitable  at  that  time. 

In  light  of  the  substantial  public 
comment  generated  during  the  review 
process  and  the  continued  interest  in  the 
preliminary  recommendations,  the  BLM 
re-evaluated  those  recommendations. 
As  a  result,  the  BLM  proposes  to  change 
the  recommendation  for  Tabeguache 
Creek  WSA  from  nonsuitable  to  suitable 
for  wilderness  designation.  The 
recommendations  for  the  other  seven 
WSAs  remain  undianged.  Comments 
are  invited  on  the  proposed  change  and 
rationale  as  described  below. 

Tabeguache  Creek  WSA  contains  a 
broad  spectrum  of  wilderness 
characteristics  and  supplemental  values. 
In  addition  to  providing  outstanding 
opportunities  for  primitive  and 
unconfined  recreation  and  solitude,  the 
area  is  one  of  the  last  pristine  canyons 
along  the  Uncompahgre  Plateau. 
Vegetation  varies  from  pinyon  and 
juniper  woodland  on  the  canyon  walls 
to  ponderosa  pine  and  riparian  species 
in  the  canyon  bottom.  The  presence  of  a 
perennial  stream  contributes  to  the 
area's  wildlife  habitat  values  and  may 
have  been  a  significant  factor  attracting 
prehistoric  people  to  the  area.  The 
canyon  served  as  a  route  onto  the 
Uncompahgre  bateau  for  both  the 
Fremont  and  Ute  Indians. 

The  degree  to  which  wilderness  and 
supplemental  values  are  present,  the 
extent  to  which  the  area's  naturahiess  is 
unimpaired,  and  the  uniqueness  of  this 
combination  of  resources  has  led  the 
BLM  to  propose  that  Tabeguache  Creek 
WSA  be  recommended  suitable  for 
wilderness  designation  rather  than 
nonsuitable.  This  rec(Hnmendation 
would  be  forwarded  through  the 
Department  of  the  Interior  and  the 
President  to  Congress.  Congress  would 
then  make  the  decision  whether  to 
designate  the  area  as  wilderness.  If 
designated,  the  area  would  be  managed 
in  accordance  with  the  BLM's 
Wilderness  Management  Policy  as 
described  in  the  All  Wilderness 
Alternative  in  the  draft  wilderness  EIS. 
Comments  on  this  proposed  change  will 
be  considered  and  responded  to  in  the 
final  San  ]uan/San  Miguel  wilderness 
EIS. 

Robert  S.  Schmidt. 
Acting  District  Manager. 
[FR  Doc.  88-16264  Filed  7-19-88:  8:45  am] 

BILLING  cooc  4310-JS-M 
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( AA-620-M-41 1 1-01-24-10] 

Avallal>lllty  of  June  1988  Editions  of 
Bureau-Approved  Forms  for  Federal 
Onshore  OH  And  Qas  LMsing  Program 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Availability  of 
Revised  June  1988  Editions  of  Bureau  of 
L.and  Management-approved  Forms  for 
Federal  Onshore  Oil  and  Gas  Leasing 
Program:  Lease/Offer  Form  3100-11; 
Competitive  Lease  Bid  Form  3000-2: 
Assignment  of  Record  Title  Interest 
Form  3000-3:  Transfer  of  Operating 
Rights  (Sublease)  Form  3000-3a;  Lease 
Bond  Form  300O-4:  and  Exploration 
Bond  Form  3000-4a:  Previous  Editions  of 
Forms  to  be  Deemed  Obsolete  Effective 
October  1, 198a ^^_^^ 

SUMMAJIY:  In  conjunction  with  the 
Federal  onshore  oil  and  gas  leasing 
program,  revised  June  1988  editions  of 
certain  Bureau  of  Land  Management- 
approved  forms,  specified  by  the  form 
numbers  listed  in  the  ACTION  section 
above,  are  available  for  public  use. 
These  newly  revised  forms  are  provided 
in  conjunction  with  requirements 
contained  in  final  rulemaking  published 
in  Federal  Register  on  May  16, 1988  (53 
FR 17340)  and  June  17. 1988  (53  FR 
22814).  The  specific  June  1988  revised 
forms  cited  in  the  ACTION  section  above 
replace  all  earlier  editions  of  Bureau- 
approved  forms  for  oil  and  gas  leases 
and  lease  offers;  oil  and  gas  and 
geothermal  competitive  lease  bids;  oil 
and  gas  and  geothermal  lease 
assignments  of  record  title;  oil  and  gas 
and  geothermal  lease  transfers  of 
operating  rights;  individual  lease, 
statewide,  and  nationwide  oil  and  gas 
and  geothermal  resources  lease  bonds; 
and  oil  and  gas  and  geothermal 
resources  geophysical  exploration 
bonds.  Effective  October  1. 1988,  all 
earlier  versions  of  any  of  the  forms 
listed  above  that  contain  an  edition  date 
prior  to  June  1988  (the  date  appearing  in 
the  upper  left  hand  comer  of  the  form, 
normally)  are  deemed  obsolete,  in 
accordance  with  the  final  regulations 
cited  above.  Any  earlier  versions  of 
these  forms  shall  not  be  accepted  by  the 
Bureau  of  Land  Management  after 
October  1, 1988. 

EFFECTivc  date:  October  1, 1988. 

ADORESS:  Inquiries  or  suggestions 
should  be  sent  to:  Director  (620),  Bureau 
of  Land  Management,  Room  602, 
Premier  Building.  1800  C  Street.  NW.. 
Washington,  DC  20240. 

FOR  RMtTHER  INFORMATION  CONTACT 

Judith  Reed  or  Lois  Mason,  (202)  653- 
2190. 


Copies  of  the  revised  June  1988 
editions  of  these  forms  may  be  obtained 
only  fttim  Bureau  of  Land  Management 
State  Offices  (see  43  CFR  1821.2-1  for 
office  locations). 

SUPfLBMNTARV  INFORMATION:  The 
enactment  on  December  22. 1987.  of  the 
Federal  Onshore  Oil  and  Gas  Leasing 
Reform  Act  of  1987  (hereafter  referred  to 
as  the  Reform  Act)  and  Tmal  rulemaliing 
pubUshed  in  the  Federal  Register  on 
May  16. 1988  (53  FR  17340)  and  June  17. 
1988  (S3  FR  22814)  required  the  revision 
of  certain  Bureau  of  Land  Management- 
approved  forms  for  use  with  the  oil  and 
gas  and  geothermal  resources  leasing 
programs.  The  following  revised  forms 
are  hereby  announced  as  being 
available  to  the  public  from  any  Bureau 
of  Land  Management  State  Office:  Offer 
to  Lease  and  Lease  for  Oil  and  Gas 
(Form  3100-11):  Competitive  Oil  and 
Gas  or  Geothermal  Resources  Lease  Bid 
(Form  3000-2);  Assignment  of  Record 
Title  Interest  in  a  Lease  for  Oil  and  Gas 
or  Geothermal  Resources  (Form  3000-3); 
Transfer  of  Operating  Rights  (Sublease) 
in  a  Lease  for  Oil  and  Gas  or 
Geothermal  Resources  (Form  3000-3a); 
Oil  and  Gas  or  Geothermal  Lease  Bond 
(Form  3000-4);  and  Oil  and  Gas  or 
Geothermal  Exploration  Bond  (Form 
SOOO^a). 

Form  3100-11,  Offer  to  Lease  and 
Lease  for  OH  and  Gas  (June  1988 
Edition). 

New  statutory  requirements  in  the 
Reform  Act  necessitated  revisions  to  the 
Bureau  of  Land  Management  Lease 
Form  3100-11  (March  1984  edition). 
Effective  October  1. 1988.  the  previous 
edition  of  Form  3100-11  shall  not  be 
accepted  or  used  by  the  Bureau  of  Land 
Management.  In  accordance  with  the 
provisions  in  the  regulations  at  43  CFR 
3110.4(a)  and  43  CFR  3110.7(e),  after 
October  1, 1988.  any  edition  of  Form 
3100-11  Tiled  with  the  Bureau  other  than 
the  June  1988  edition  shall  not  be 
acceptable. 

Form  3000-2,  Competitive  Oil  and  Gas 
or  Geothermal  Resources  Lease  Bid 
(June  1988  edition). 

In  accordance  with  the  requirements 
in  the  regulations  at  43  CFR  3120.5-3(a), 
an  oil  and  gas  competitive  lease  bid 
shall  constitute  a  legally  binding 
commitment  to  accept  a  lease. 
Submission  of  the  competitive  lease  bid 
form  3000-2  by  the  high  bidder  is 
required  on  the  day  of  the  oral  auction 
of  the  lease  parcel  when  the  required 
lease  payments  are  made.  This 
requirement  is  to  be  stated  in  each 
Notice  of  Competitive  Lease  Sale. 
Copies  of  Form  3000-2  may  be  obtained 
prior  to  an  oral  auction  from  the 
appropriate  Bureau  State  Office  and 


may  be  executed  by  the  prospective 
lessee  or  an  authorized  representative 
prior  to  the  oral  auction.  If  the  bid  form 
is  fully  completed  before  the  oral 
auction,  it  cannot  be  modified. 
Therefore,  prior  to  the  acution,  the 
portions  of  the  bid  form  concerning  the 
amount  of  bid  may  be  left  blank  to  be 
completed  by  the  bidder  at  the  auction. 
If  the  bid  form  is  not  executed  prior  to 
the  oral  auction,  the  prospective  lessee 
shall  be  required  to  complete  the  form 
and  execute  it  at  the  auction  when  the 
payments  for  the  speciHc  parcel  are 
tendered  to  the  authorized  officer.  The 
required  use  of  the  revised  June  1988 
edition  of  Form  3000-2  is  effective  for  all 
parcels  o^ered  competitively  at  oil  and 
gas  lease  sales  held  after  Jime  17, 1988. 

Form  3000-3,  Assignment  of  Record 
Title  Interest  in  a  Lease  for  Oil  and  Gas 
or  Geothermal  Resources  (June  1988 
edition),  and 

Form3000-3a,  Transfer  of  Operating 
Rights  (Sublease)  in  a  Lease  for  Oil  and 
Gas  or  Geothermal  Resources  (June  1988 
edition) 

Effective  October  1, 1988.  all  prior 
editions  of  Forms  3000-3  and  3000-3a 
(May  1987  or  earlier  versions)  and  any 
previous  lease  assignment/transfer 
forms,  including  Forms  3106-5  and  3106- 
14.  shall  not  be  accepted  by  the  Bureau 
of  Land  Management.  In  accordance 
with  the  regulations  at  43  CFR  3106.4-1 
and  43  CFR  3241.2-3,  any  assignment  or 
transfer  Hied  with  the  Bureau  of  Land 
Management  for  approval  after  October 
1, 1988,  on  any  edition  of  the  forms  other 
than  the  June  1988  edition,  or  an  exact 
reproduction  of  the  front  and  back 
thereof,  shall  be  unacceptable  and  will 
be  returned  for  re-execution  on  the 
current  form. 

Form  3000-4,  Oil  and  Gas  or 
Geothermal  Lease  Bond  (June  1988 
edition). 

Effective  October  1, 1988,  all  prior 
editions  of  Form  3000-4  (June  1987)  and 
any  previous  bond  forms,  including  but 
not  limited  to  Forms  3104-1,  3104-2. 
3104-8.  3104-4.  3200-12.  3200-13,  and 
3200-16.  shall  not  be  accepted  or  used 
by  the  Bureau  of  Land  Management.  In 
accordance  with  the  regulations  at  43 
CFR  3104.6  and  43  CFR  3206.1-2.  an 
Individual  lease.  Statewide,  or 
nationwide  lease  bond,  whether  a 
personal  or  surety  bond,  filed  with  the 
Bureau  after  October  1. 1988.  on  any 
bond  form  other  than  the  June  1988 
edition  will  not  be  accepted.  The 
obsolete  bond  form  will  be  returned  by 
the  Bureau  with  a  request  that  the 
current  bond  form  be  executed  and 
submitted.  Bonds  on  any  of  the  previous 
forms  referenced  above  currently  in 
force  and  maintained  in  any  Bureau  of 


Land  Management  office  are  still  valid. 
Sudi  valid  bonds  shall  not  require 
resubmission  on  the  revised  June  1988 
edition  of  the  bond  form. 

Form  3000-4a,  Oil  and  Gas  or 
Geothermal  Exploration  Bond  (June  1988 
edition). 

Effective  October  1. 1988.  all  prior 
editions  of  Form  3000-4a  (June  1987)  and 
any  previous  exploration  bond  forms, 
including  but  not  limited  to  Forms  3045- 
3  and  3200-11,  shall  not  be  accepted  or 
used  by  the  Bureau  of  Land 
Management.  A  bond  for  an  individual 
exploration  activity,  or  for  exploration 
operations  Statewide  or  nationwide, 
whether  a  personal  or  surety  bond,  flled 
with  the  Bureau  after  October  1, 1988,  on 
any  bond  form  other  than  the  June  1988 
edition  will  not  be  accepted.  The 
obsolete  bond  form  will  be  returned  by 
the  Bureau  with  a  request  that  the 
current  bond  form  be  executed  and 
submitted.  Exploration  bonds  on  any  of 
the  previous  forms  referenced  above 
currently  in  force  and  maintained  in  any 
Bureau  of  Land  Management  office  are 
still  valid.  Such  valid  bonds  shall  not 
require  resubmission  on  the  revised  June 
1988  edition  of  the  bond  form. 

The  information  collection 
requirements  contained  in  Forms  3000-2, 
3000-3.  and  300O-3a  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3507  and 
assigned  clearance  numbers  1004-0074 
(for  Form  300O-2)  and  1004-0034  (for 
3000-3  and  3O0O-3a).  The  remainder  of 
the  revised  June  1988  Bureau  of  Land 
Management  forms  addressed  in  this 
notice  have  been  classiHed  and  declared 
by  the  Office  of  Management  and 
Budget  as  used  for  "certification  only." 
Robert  F.  Burfotd. 
Director. 
(FR  Doc.  88-16291  Filed  7-19-88: 8:45  am) 

MLUNG  CODE  4310-M-M 


[CA-940-07-5410-1&-ZBKF;  GAGA  22690] 

Really  Action;  Conveyance  of  Mineral 
In  California 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  segregative  effect — 
conveyance  of  the  Reserved  Mineral 
Interests. 

summary:  The  private  lands  described 
in  this  notice  will  be  examined  for 
suitability  for  conveyance  of  the 
reserved  mineral  interest  pursuant  to 
section  209(b)  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976. 


The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joan  Mangold,  California  State  Office, 
2800  Cottage  Way,  Room  E-2841. 
Federal  Office  Building,  Sacramento, 
California  95825,  (916)  978-4815. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  ownership,  for 
the  lands  described  below,  where  there 
are  no  known  mineral  values  or  in  those 
instances  where  the  reservation  of 
ownership  of  the  mineral  interest  in  the 
United  States  interferes  with  or 
precludes  appropriate  non-mineral 
development  of  the  lands  and  such 
development  would  be  a  more  beiiericial 
use  of  the  lands  than  its  mineral 
development. 

Mount  Diablo  Meridian 

CACA  22690 

T.  4  S.,  R.  16  E., 

sec.  36,  NEV*.  NViNWy4,  SEV«NWy«, 

swy*.  Nwy4SEy4. 

The  area  described  contains  480  acres  in 
Mariposa  County.  Currently,  100  percent  of 
the  mineral  interest  in  these  lands  is  owned 
by  the  United  States. 

The  application  was  filed  on  June  9, 
1988. 

Upon  publication  of  this  Notice  of 
Segregative  Effect  in  the  Federal 
Register  as  provided  in  43  CFR  2091.3- 
1(c)  and  43  CFR  2720.1-l(b),  the  mineral 
interest  owned  by  the  United  States  in 
the  private  lands  covered  by  the 
application  shall  be  segregated  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  by  publication  of 
an  opening  order  in  the  Federal  Register 
specifying  the  date  and  time  of  opening; 
upon  issuance  of  a  patent  or  other 
document  of  conveyance  to  such 
mineral  interest  upon  final  rejection  of 
the  application  or  two  years  from  the 
date  of  filing  of  the  publication, 
whichever  occurs  first 

Date:  July  11. 1988. 
Nancy  |.  Alex. 

Chief.  Lands  Section,  Branch  of  Adjudication 

and  Records. 

[FR  Doc.  88-16308  Filed  7-19-88:  8:45  am] 

BILLING  COOE  431(MO-M 


[MTII-77153;  MT-020-08-4212-13) 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Carter  County,  MT 

agency:  Bureau  of  Land  Management, 
Miles  City  District  Office,  Interior. 


action:  Notice  of  Realty  Action  MTM- 
77153,  Exchange  of  public  and  private 
lands  in  Carter  County. 

SUMMARY:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976, 43  U.S.C. 
1716. 

Principal  Meridian 

T.  4  S..  R.  58  E.. 

Section  5.  SWy4NWy4; 

Section  6.  Lot  3,  SEy4NWy4,  E%NEV4 

SWy4; 
Section  21.  EV^NEy4.  E^SWy4,  SEy4: 
Section  29,  NV^NEy4. 
Containing  559.83  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  bom  Thomas  and  Kathy 
Steig. 

Principal  Meridian 

T.  3  S..  R.  59  E.. 

Section  31.  WV^SEy4. 
T.  4  S.,  R.  58  E., 

Section  27.  S%NWy4: 

Section  28,  S 'AN  V^: 

Section  29,  S%NWy4.  SEy4. 

Containing  560  acres  of  private  land. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  Bureau  of 
Land  Management  at  the  address 
shown  below.  Any  adverse  comments 
will  be  evaluated  by  the  BLM,  Montana 
State  Director,  who  may  sustain,  vacate 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT 

Information  related  to  the  exchange, 
including  the  environmental  assessment 
and  land  report  is  available  for  review 
at  the  Miles  City  District  Office,  P.O. 
Box  940,  Miles  City,  Montana  59301. 

SUPPLEMENTARY  INFORMATION:  The 

publication  of  this  notice  segregates  the 
public  lands  described  above  fitim 
settlement  sale,  location,  and  entry 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  fixim  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  for  a  period  of  2  years  from  the 
date  of  first  publication.  The  exchange 
will  be  made  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945. 

2.  The  reservation  to  the  United  States 
of  all  minerals  in  the  Federal  lands 
being  transferred. 
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3.  All  valid  existing  rights  {e.g..  rights- 
of-way.  easements,  and  leases  of 
record). 

4.  Value  equalization  by  cash 
payments  of  acreage  adjustments. 

5.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

This  exchange  is  consistent  with  the 
Bureau  of  Land  Management  policies 
and  planning  and  has  been  discussed 
with  State  and  local  o^icials.  The 
estimated  time  of  the  exchange  is 
September  of  198a  The  public  interest 
will  be  served  by  completion  of  this 
exchange  as  it  will  enhance  legal  access 
and  increase  management  efficiency  of 
public  lands  in  the  area. 

Date:  July  12. 1988. 
David  D.  Swogger, 

Acting  District  Manager. 

[FR  Doc.  88-16265  Filed  7-19-88;  8:45  am] 

BHJJNO  CODE  43tO-ON-M 

(CO-940-08-422fr-10;  C-44666] 

Partial  Cancellation  of  WIttidrawal 
Application:  Colorado 

)uly  11. 1988. 

agency:  Bureau  of  Land  Management, 

Interior. 

ACnOH:  Notice. 

summary:  The  Forest  Service,  U.S. 
Department  of  Agriculture  has  cancelled 
their  withdrawal  application  for  the 
Deep  Creek  Caves  geological  site  insofar 
as  it  affects  approximately  1,742  acres  of 
National  Forest  System  lands  within  the 
White  River  National  Forest.  Thi.<»  notice 
terminates  the  segregation  imposed  by 
this  application  and  opens  the  land  to 
operation  of  the  U.S.  mining  laws.  This 
land  has  been  and  continues  to  be  open 
to  mineral  leasing  and  to  Forest  Service 
management. 

EFFECnvc  date:  luly  20, 1988. 
FOR  FURTHER  INFORMATION  CONTACr 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfieid  Street. 
Ukewood.  CO  80215,  303-236-1768. 
Withdrawal  application  0-44666  is 
hereby  cancelled  in  part  and  the 
segregation  imposed  by  Notice  of 
Proposed  Withdrawal  published 
November  17, 1986.  51  FR  41541  (1986), 
as  corrected  by  51  FR  44568  (1986)  and 
51  FR  44694  (1986),  is  hereby  terminated 
insofar  as  it  affects  the  following 
described  lands: 

White  River  Natioiial  Forest 

Sixth  Principal  Meridian 

T.  4  S..  R.  87  W.. 

Sec.  17:  WV4W%SWy« 
Sec.  18:  E\^EV«.  EV%WMNEV« 
Sec.  19:  WViNEV^NEV*.  EV^EWNE^,  EVb 
NEy4SEy« 


Sec.  20:  SViNVi.  NW%NW%,  N^SWV*. 

Nv^SE%swy4.  SEViSEv^wy4.  SEy* 

Sec.  30:  Lot  7 
T.4S.,R.88W., 

Sec  13:  EV^ 

Sec.  24:  EVk 

Sec.  25:  EV^ 

The  areas  de8cril>ed  aggregate 
approximately  1.741.87  acres  of  National 
Forest  System  lands  in  Garfield  County. 
Colorado. 
Richard  0.  Tale, 

Acting  Chief,  Branch  of  Adjudication. 
[FR  Doc  88-16286  Filed  7-1&-88;  8:45  am) 

BIUJNOCOOE  43KKM-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Amoco  Production  Co. 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Amoco  Production  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  0590.  Block  177.  Ship  Shoal 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Fourchon,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  July  12. 1988. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p-m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 

Michael ).  Tolbert:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2867. 
SUFPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  pubUc  review. 

Revised  rules  governing  practices  and 
procedures  under  which  die  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 


parties  became  effective  May  31, 1988 
(53  FR  10595).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Date:  July  12. 198& 
|.  Rogeis  Peaicy, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  8fr-16262  Filed  7-19-88: 8:45  am] 

SILLMO  COOC  4310-MR-M 


Development  Operations  Coordination 
Document;  MotM  Exploration  ft 
Producing  US.  Inc. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Mobil  Exploration  ft  Producing  U.S.  Inc. 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  0478,  Block  116,  Eugene 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Morgan  City,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  July  6. 196a 

address:  a  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.iii. 
to  4:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  D.  Joseph:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration /Development  Plans  Unit: 
Telephone  (504)  738-2875. 

SUPFlfMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595).  Those  practices  and 
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procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Date:  )uly  7. 198& 
|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
(FR  Doc  88-16263  Filed  7-19-88;  8:45  am] 

BILUN6  CODE  4310-«R-M 


INTERNATIOMAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-283] 

Certain  Electronic  Dart  Games; 
InvesUgation 

agency:  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  June 
16. 1988.  under  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337),  on  behalf  of 
Arachnid,  Inc.,  6421  Material  Avenue, 
P.O.  Box  2901,  Rockford,  Illinois  61103. 
A  supplemental  exhibit  to  the  complaint 
was  filed  on  July  6, 1988.  The  complaint, 
as  supplemented,  alleges  unfair  methods 
of  competition  and  unfair  acts  in  the 
importation  into  the  United  States  of 
certain  electronic  dart  games  and  in 
their  sale,  by  reason  of  alleged 
infiingement  of  claims  1, 2. 6, 8.  and  10 
of  U.S.  Letters  Patent  4.057,251.  The 
complaint  further  alleges  that  the  effect 
or  tendency  of  the  tmfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
FOR  FURTHER  INFORMATION  CONTACT 
T.  Spence  Chubb.  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1575. 

Authority:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  and 
in  i  210.12  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.12). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on  July 
11, 1988,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 


unlawful  importation  into  the  United 
States  of  certain  electronic  dart  games, 
or  in  their  sale,  by  reason  of  alleged 
infringement  of  claims  1. 2, 6. 8,  or  10  of 
U.S.  Letters  Patent  4,057.251,  the  effect 
or  tendency  of  which  is  to  destroy  or 
substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States: 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — Arachnid, 
Inc.,  6421  Material  Avenue,  P.O.  Box 
2901,  Rockford,  Illinois  61103. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Frankhn  Sports  Industries,  Inc..  17 
Campanelli  Parkway.  P.O.  Box  508, 
Stoughton,  Massachusetts  02072. 

Hanover  House  Industries,  Inc.,  340 
Poplar  Street  Hanover,  Pennsylvania 
17333. 

SYNC,  340  Poplar  Street,  Hanover, 
Pennsylvania  17333. 

Adam  Yoric  340  Poplar  Street. 
Hanover,  Pennsylvania  17333. 

(c)  T.  Spence  Chubb,  Esq.,  Office  of 
Unfair  Import.  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.,  Room  401P,  Washington. 
DC  20436,  shall  be  the  Conunission 
investigative  attorney,  party  to  this 
investigation:  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.21).  Pursuant  to 
§§  201.16(d)  and  210.21(a)  of  the  rules 
(19  CFR  201.16(d)  and  210.21(a)),  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  of  the 
complaint.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 


determination  and  a  final  determination 
containing  such  findings. 

The  complaint  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Conunission.  500  E  Street  SW.,  Room 
112,  Washington.  DC  20436,  Telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 

By  order  of  the  Commission. 

Issued:  July  12. 1988. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  88-16339  Filed  7-19-88:  8:45  am] 
BIUJNG  C00£  702(Me-M 


[Investigation  No.  337-TA-268] 

Certain  Higti  Intensity  Retrorefiective 
Sheeting;  issuance  of  Limited 
Exclusion  Order  and  Cease  and  Desist 
Order 

agency:  International  Trade 

Conunission. 

action:  The  Commission  has 

determined  to  issue  a  limited  exclusion 

order  and  a  cease  and  desist  order  in 

the  above-captioned  investigation. 

Authority:  The  authority  for  the 
Commission's  action  is  contained  in  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C.  1337) 
and  in  S  210.53-210.58  of  the  Commission 
Rules  of  Practice  and  Procedure  (19  CFR 
210.53-210-58). 

SUMMARY:  Having  determined  that  the 
issues  of  remedy,  the  public  interest 
and  bonding  are  properly  before  the 
Conunission,  and  having  reviewed  the 
written  submissions  filed  on  remedy,  the 
public  interest  and  bonding,  as  well  as 
those  portions  of  the  record  relating  to 
those  issues,  the  Commission  has 
determined  to  issue  (1)  a  limited 
exclusion  order  prohibiting  the  entry 
into  the  United  States,  except  under 
license,  of  high  intensity  retrorefiective 
sheeting  manufactiu«d  abroad  by 
respondent  Seibu  Polymer  Chemical  Co., 
Ltd.  which  infringes  claims  1,  3-5,  or  7  of 
U.S.  Letter  Patent  4,025,159  (the  '159 
patent),  and  (2)  a  cease  and  desist  order 
prohibiting  respondent  Seibulite 
International  Inc.  fit>m  marketing, 
distributing,  selling,  or  offering  for  sale 
in  the  United  States  imported  high 
intensity  retrorefiective  sheeting  which 
infringes  the  '159  patent 

The  Conunission  has  further 
determined  that  the  public  interest 
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factors  enumerated  in  sections  337(d) 
and  (f)  (19  U.S.C.  1337(d)  and  (f))  do  not 
preclude  issuance  of  the  aforementioned 
limited  exclusion  order  and  cease  and 
desist  order  and  that  the  bond  during 
the  Presidential  review  period  should  be 
in  the  amount  of  B.S  percent  of  the 
entered  value  of  the  articles  concerned. 
FOR  FUimWI  INRMMATKM  CONTACT 
Laurie  B.  Horvitz,  Esq..  OtRce  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1107. 

SUPPLEMENTARY  INFORMATION:  On  June 
2, 1987,  Minnesota  Mining  and 
Manufacturing  Company  (3M)  filed  a 
complaint  pursuant  to  section  337 
alleging  the  unlawful  importation  and 
sale  of  certain  high  intensity 
retroreflective  sheeting.  3M  alleged  that 
Seibu  Polymer  Chemical  Co.,  Ltd.  and 
Seibulite  International  Inc.  were 
infringing  certain  claims  of  its  '159 
patent  and  that  the  effect  or  tendency  of 
their  unfair  methods  of  competition  and 
unfair  acts  was  to  destroy  or 
substantially  injure  an  industiy, 
efficiently  and  economically  operated, 
in  the  United  States.  The  Commission 
instituted  an  investigation  and  named 
Seibu  Polymer  Chemical  Co.,  Ltd.  and 
Seibulite  International  Inc.  as 
respondents. 

On  April  IS,  1968.  the  presiding 
administrative  law  judge  issued  his  final 
initial  determination  (ID)  finding  a 
violation  of  section  337.  On  May  26, 
1988,  the  Commission  issued  a  notice  of 
nonreview  of  the  ID.  The  parties  and 
interested  members  of  the  public  were 
requested  to  Hie  briefs  on  remedy,  the 
public  interest,  and  bonding.  Notice  of 
the  Commission's  decision  not  to  review 
the  ID  was  published  in  the  Federal 
R^ter,  53  PR  20189  (June  2. 1968). 
Complainant,  respondents,  the 
Commission  investigative  attorney,  and 
eight  nonparties  filed  submissions. 

Copies  of  the  Commission's  limited 
exclusion  order  and  cease  and  desist 
order,  the  Commission  Opinion  in 
support  thereof,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (6:45  ajn.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington,  DC  20436. 
telephone  202-252-1000.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1805. 

By  order  of  the  Commission. 
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Issued:  |uly  15. 1088. 
KnMth  R.  Maaoo. 

Secretary. 

|FR  Doc.  8B-163S8  Filed  7-19-68;  8:45  am) 

MLUNO  CODE  TtaO-SMI 

[liw— Ugstlon  No.  337-TA-267] 

Certain  MinoxidH  Powrdor.  Salts  and 
CompoeMons  for  tJae  In  Hair 
Traatmant;  Continued  Suapenaion  Of 
Investigation 

AOCNCV:  International  Trade 

Commission. 

action:  Suspension  of  investigation. 


r.  Notice  is  given  that  the 
Commission  has  determined  to  suspend 
the  above-captioned  investigation  until 
30  days  after  the  Food  and  Drug 
Administration  (FDA)  takes  final  action 
on  complainant  The  Upjohn  Company's 
new  drug  application  for  the  topical 
minoxidil  compositions  which  are  the 
subject  of  this  investigation. 
FOR  FURTHER  INFORMATION  CONTACT 
Wayne  W.  Herrington.  Esq.,  Office  of 
the  General  Counsel  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  telephone  202- 
252-1092. 

SUFFLBMENTARV  information:  This 
action  is  taken  piu^uant  to  section 
337(b)(l]  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337(b)(1))  and  Commission  rule 
210.59  (19  CFR  2ia59).  On  February  16, 
1986.  the  presiding  administrative  law 
judge  (ALJ)  issued  an  initial 
determination  (ID)  finding  a  violation  of 
section  337.  The  Commission 
investigative  attorney  (LA)  filed  a 
petition  for  review  which  included  a 
suggestion  to  suspend  the  investigation 
pending  final  action  by  the  FDA.  On 
April  4, 1988,  the  Commission 
determined  to  review  portions  of  the  ID. 
Written  submissions  were  flled  by 
Upjohn  and  the  lA.  No  public  comments 
were  received,  but  the  FDA  filed  a 
written  submission  on  May  13. 1968.  On 
May  13, 1986,  the  Commission 
determined  to  suspend  the  investigation 
for  30  days  from  publication  of  notice  of 
such  decision  in  the  Federal  Register. 
On  June  24, 1988.  the  Commission 
determined  to  continue  the  suspension 
of  the  investigation  for  another  30  days 
from  publication  of  notice  of  the 
continuation  of  such  suspension  in  the 
Federal  Register. 

Copies  of  the  Commission  Order,  the 
nonconfidential  version  of  the  ID.  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 


the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  telephone  202- 
252-1000. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

By  order  of  the  Commission. 

Issued:  |uly  13. 1988. 
Kenneth  R.  Mason, 
Secrelary. 

|FR  Doc.  88-16337  Filed  7-19-88:  8:45  am) 
BILLING  COOC  70W-0MI 


(Investlgatton  Na  337-TA-275] 

Certain  Nonwoven  Gaa  FHtar 
Elementa;  Commlasion  Daterminatlon 
Not  To  Review  Mtiai  Oetarmination 
and  Sdiaduie  for  FWng  of  Wrtttan 
Subwi  salons  on  RaRiady«  ttw  PuImc 


AQCNCv:  International  Trade 
Commission. 

action:  (1)  Determination  not  to  review 
an  initial  determination  concerning  the 
patent  issues  presented  in  the  subject 
investigation  and  (2)  request  for 
submission  of  written  comments  on  the 
issues  of  remedy,  the  public  interest, 
and  bonding. 


;  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ED) 
finding  a  violation  of  section  337  of  the 
Tariff  Act  of  1930  in  the  above- 
captioned  investigation.  The  parties  to 
the  investigation,  interested  government 
agencies,  and  interested  members  of  the 
public  are  requested  to  file  written 
submissions  on  the  issues  of  remedy,  the 
public  interest,  and  bonding. 
FOR  FURTHER  WFORMATION  CONTACT: 

P.  N.  SmiUiey,  Esq..  Office  of  the 

General  Counsel,  U.S.  International 

Trade  Commission,  telephone  202-252- 

1061. 

SUPPLEMENTARY  INFORMATION:  The 

authority  for  the  Commission's 
disposition  of  this  matter  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  in  §  210.53  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.53). 

The  subject  investigation  is  being 
conducted  to  determine  whether  there  is 
a  violation  of  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337)  in  the 
importation  or  sale  of  certain  nonwoven 
gas  filter  elements  from  Holland.  The 
imports  allegedly  infringe  claims  1-4      ; 
and  e-9  of  U.S.  Letters  Patent  4,056,375 


(the  '375  patent)  with  an  effect  or 
tendency  to  destroy  or  substantially 
injure  an  efficiently  and  economically 
operated  domestic  industry.  The 
complainant  is  the  patent  owner, 
Freudenberg  Nonwoven  Limited 
Partnership.  The  respondents  are 
Filtrair,  B.V.,  the  Dutch  manufacturer  of 
the  accused  gas  filter  elements,  and  APB 
Corporation,  the  U.S.  importer  and 
distributor  of  the  accused  gas  filter 
elements.  See  52  FR  32182  (Aug.  26, 
1987)  as  amended  by  52  FR  44234  (Nov. 
18. 1987). 

On  May  26, 1988,  the  presiding 
administrative  law  judge  (ALJ)  issued  an 
ID  concerning  the  patent  issues  raised  in 
the  subject  investigation.  The  ID 
rejected  the  respondents'  contention 
that  the  '375  patent  is  invaUd  under  35 
U.S.C.  102(b),  103, 112,  and/or  116.  The 
ID  also  rejected  the  respondents' 
contention  that  the  '375  patent  is 
unenforceable  on  various  grounds.  On 
the  question  of  infiingement,  the  ID 
stated  that  the  accused  gas  filter 
elements  infringe  claims  1-3  and  6-8  of 
the  '375  patent,  but  not  claims  4  and  9. 

Two  petitions  for  review  were  filed 
pursuant  to  19  CFR  210.54.  The 
respondents  petitioned  for  review  of  the 
ALJ's  findings  with  respect  to  the 
question  of  invalidity  under  35  U.S.C. 
102(b)  and  103.  They  also  contested  the 
ALJ's  refusal  to  accept  certain 
documents  into  evidence  at  the  hearing 
conducted  March  7-10, 1988.  The 
Commission  investigative  attorney  filed 
a  conditional  petition  seeking  review  of 
a  hypothetical  finding  in  the  ID's 
discussion  of  alleged  invalidity  of  the 
'375  patent  under  35  U.S.C.  §  103. 
Complainant  and  the  Commission 
investigative  attorney  filed  responses 
opposing  Filtrair's  and  APB's  petition, 
but  there  were  no  responses  to  the  lA's 
conditional  petition. 

Having  examining  the  ID  and  the 
record  upon  which  it  is  based,  the 
Commission  concluded  that  the  ID  does 
not  warrant  review.  The  ID  thus  has 
become  the  determination  of  the 
Commission  pursuant  to  19  CFR 
210.53(h).  The  subject  ID.  coupled  with  a 
previous  unreviewed  ID  (Order  No.  13) 
granting  complainant's  motion  for 
summary  determination  that  the 
importation  or  sale  of  the  accused  gas 
filter  elements  has  an  effect  or  tendency 
to  substantially  injure  an  efficiently  and 
economically  operated  domestic 
industry  constitutes  a  final  Commission 
determination  that  the  importation  and 
sale  of  the  accused  gas  filter  elements 
violates  section  337.  See  53  FR  12200 
(Apr.  13. 1966). 

Since  the  Commission  has  found  that 
a  violation  of  section  337  has  occurred, 
the  Commission  may  issue  (1)  an  order 


which  could  result  in  the  exclusion  of 
the  subject  articles  from  entry  into  the 
United  States  and/or  (2)  cease  and 
desist  orders  which  could  result  in  one 
or  more  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  which  address  the  form  of 
relief,  if  any,  which  should  be  ordered. 

If  the  Commission  concludes  that 
relief  is  appropriate,  it  must  also 
consider  the  effect  of  that  relief  upon  (1) 
the  public  health  and  welfare.  (2) 
competitive  conditions  in  the  U.S. 
economy,  (3)  the  U.S.  production  of 
articles  which  are  like  or  directly 
competitive  with  those  that  are  subject 
to  investigation,  and  (4)  U.S.  consumers. 
The  Commission  is  therefore  interested 
in  receiving  written  submission 
concerning  the  effect,  if  any,  diat 
granting  relief  would  have  on  the 
enumerated  public  interest  factors. 

If  the  Commission  orders  relief,  the 
President  has  60  days  to  approve  or 
disapprove  the  Commission's  action. 
During  this  period,  the  subject  articles 
would  be  entitled  to  enter  the  United 
States  under  a  bond  in  an  amount 
determined  by  the  Commission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  TTie  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond  which  should  be  imposed. 

WRITTEN  SUBMISSIONS:  The 
parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  of  remedy,  the  public  interest 
and  bonding.  Complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  proposed 
remedial  orders  for  the  Commission's 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  business 
on  Thursday,  July  21, 198a  Reply 
submissions  on  these  issues  must  be 
filed  no  later  than  the  close  of  business 
on  Thursday,  July  28, 1988.  No  further 
submissions  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 
Interested  government  agencies  and 
members  of  the  public  also  may  file 
written  submissions  addressing  the 
issues  of  remedy,  the  public  interest, 
and  bonding.  Such  submissions  must  be 
filed  not  later  than  the  close  of  business 
on  Thursday.  July  28, 1988. 

COMMISSION  HEARING:  The 
Commission  does  not  plan  to  hold  a 
public  hearing  in  connection  with  final 
disposition  of  this  investigation. 

ADDITIONAL  INFORMATION:  All 
parties,  government  agencies,  and 
interested  persons  that  file  written 
submissions  must  file  the  original 


document  and  14  true  copies  thereof 
with  the  Office  of  the  Secretary  on  or 
before  the  deadlines  stated  above.  Any 
person  desiring  to  submit  a  document 
(or  a  portion  therof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment  unless  the  iiiformation  has 
already  been  granted  such  treatment 
during  the  investigation.  All  such 
requests  should  be  directed  to  the 
Secretary  to  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment.  Docimients  containing 
confidential  information  approved  by 
the  Commission  for  confidential 
treatment  will  be  treated  accordingly. 
All  nonconfidential  submissions  will  be 
available  for  public  inspection  at  the 
Secretary's  Office. 

Copies  of  the  nonconfidential  version 
of  the  ID,  the  petitions  for  review,  the 
responses  opposing  the  respondents' 
petition,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p  jn.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Conunission.  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
252-1000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

The  one-year  statutory  deadline  for 
concluding  this  investigation  is  Friday. 
August  26. 198a  See  19  U.S.C.  1337(b)(1): 
19  CFR  210.59;  52  FR  32182  (Aug.  26. 
1987). 

By  order  of  the  Commission. 

Issued:  July  11, 1988. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  88-16335  Filed  7-19-88:  8:45  am) 

BILLING  COOE  702».«2-« 


[Investigation  No.  731-TA-405 
(PreHfninary)l 

Sewn  Cloth  Headwear  from  tite 
People's  Republic  of  Ctiina 

Determination 

On  the  basis  of  the  record  •  developed 
in  the  subject  investigation,  the 
Commission  determines.*  pursuant  to 


'  The  record  is  defined  in  §  207.2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2li)). 

»  Commissioner  Uebeler,  although  available  lo 
participate  in  this  determination,  was  unaWe  to  do 
80  due  to  telecommunications  difficulties.  She  notes 
that  had  she  voted,  she  would  have  made  an 
affirmative  determination  in  this  preliminary 
investigation. 


BEST  COPY  AVAILABLE 
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section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  from  the  People's 
Republic  of  China  (China)  of  sewn  cloth 
headwear  '  and  visors,  provided  for  in 
items  702.06, 702.08,  702.12.  702.14. 
702.20,  702.32.  703.05.  703.ia  703.16  and 
part  6F  of  Schedule  3  of  the  Troiff 
Schedules  of  the  United  States  that  are 
alleged  to  be  sold  in  the  United  States  at 
less  than  fair  value  (LTFV). 

Background 

On  May  26, 1988.  a  petition  was  Hied 
with  the  Commission  and  the 
Department  of  Commerce  by  the 
Headwear  Institute  of  America,  New 
York,  NY,  alleging  that  an  industry  in 
the  United  States  is  materially  injured, 
and  threatened  with  further  material 
injury,  by  reason  of  LTFV  imports  of 
sewn  cloth  headwear  from  China. 
Accordingly,  effective  May  26, 1988,  the 
Commission  instituted  preliminary 
antidumping  investigation  No.  731-TA- 
405  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  June  3, 1988  (53  FR 
20378).  The  conference  was  held  in 
Washington.  DC,  on  June  16, 1988,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  July  11, 1988. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2096 
(July  1988),  entitled  "Sewn  cloth 
headwear  from  the  People's  Republic  of 
China:  Determination  of  the  Commission 
in  Investigation  No.  731-TA-405 
(Preliminary)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

By  order  of  the  commission. 


*  For  purpoaea  of  this  invesligation.  sewn  cloth 
neadwear  refers  to  hats.  caps,  visors,  and  other 
neadwear.  whether  or  not  ornamented,  each 
:oinprising  cut-and-sewn  woven  or  knit  Tabric  of 
vegetable  fibers  (including  cotton.  {\ax.  and  ramie), 
if  man-made  fibers,  or  of  blends  thereof,  provided 
in  the  cited  provisions  of  the  turiff  schedules. 


Issued:  July  11. 1988. 
Kenneth  R.  Maaon. 
Secretary. 
[FR  Doc.  88-16336  Filed  7-19-88;  8:45  am] 

BILUNO  COOC  70M-12-M 


[InvMtigation  No.  TA-203-18] 

Wood  Shakes  and  Shinglaa 

AOENCV:  United  States  International 
Trade  Commission. 
action:  Institution  of  an  investigation 
under  section  203(i)(2)  of  the  Trade  Act 
of  1974  (19  U.S.C.  2253(i)(2))  and 
scheduling  of  a  hearing  to  l>e  held  in 
connection  with  the  investigation. 

SUMMAIIV:  Following  receipt  of  a  request 
filed  on  July  1. 1988.  by  the  United  States 
Trade  Representative  under  authority 
delegated  by  section  5(a)  of  Executive 
Order  11846,  the  United  States 
International  Trade  Commission 
instituted  investigation  No.  TA-203-18 
under  section  203(i)(2)  of  the  trade  Act 
of  1974  for  the  purpose  of  gathering 
information  in  order  that  it  might  advise 
the  President  of  its  judgment  as  to  the 
probable  economic  effect  on  the 
domestic  industry  concerned  of  the 
termination  of  import  relief  presently  in 
effect  with  respect  to  shingles  and 
shakes  of  western  red  cedar,  provided 
for  in  item  200.85  of  the  Tariff  schedules 
of  the  United  States  (TSUS).  Such  relief 
was  provided  by  Presidential 
Proclamation  5498  of  June  6, 1986, 
published  in  the  Federal  Register  on 
June  10. 1986  (51  FR  20953)  and  is  set 
forth  in  items  924.30.  924.31,  and  924.32 
of  the  Appendix  to  the  TSUS.  The  relief 
is  scheduled  to  terminate  on  June  6, 
1991. 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
206,  Subparts  A  and  D  (19  CFR  Part  206), 
and  Part  201.  subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  July  1. 198a 

FOR  FURTHER  INFORMATKM  CONTACT: 
Bruce  Cates  (202-252-1187),  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 


SUPPLEMENTARY  INFORMATION: 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  wiH 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  //sA— Pursuant  to  S  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  Hling  entries  of  appearance. 
In  accordance  with  {  201.16(c)  of  the 
rules  (19  CFR  201.16(c)),  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
August  16, 1988.  at  the  U.S.  International 
Trade  Commission  Building,  500  E  Street 
SW.,  Washington,  DC.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  not  later  than  the  close  of 
business  (5:15  pjn.)  on  August  3. 1988. 
All  persons  desiring  to  appear  at  the 
hearing  and  make  oral  presentations, 
with  the  exception  of  public  officials 
and  persons  not  represented  by  counsel, 
should  file  prehearing  briefs  by  August 
8. 1988.  and  attend  a  prehearing 
conference  to  be  held  at  9:30  a.m.  on 
August  9, 1988,  in  the  hearing  room  of 
the  U.S.  International  Trade 
Commission  Building.  Posthearing  briefs 
must  be  submitted  not  later  than  the 
close  of  business  on  August  19, 1988. 
Confidential  material  should  be  filed  in 
accordance  with  the  procedures 
described  below. 

Parties  are  encouraged  to  limit  their 
testimony  at  the  hearing  to  a 
nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 


hearing  (see  S  201.6(b)(2}  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 

Written  submissions. — As  mentioned, 
parties  to  this  investigation  may  file 
prehearing  and  posthearing  briefs  by  the 
dates  shown  above.  In  addition,  any 
person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
August  19, 1988.  A  signed  original  and 
fourteen  (14)  copies  of  each  submission 
must  be  filed  with  the  Secretary  to  the 
Commission  in  accordance  with  section 
201.8  of  the  Commission's  rules  (19  CFR 
201.8).  All  written  submissions  except 
for  confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  of  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  shall 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  8  201.6  of  the 
Conunission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  is  beirig 
conducted  under  the  authority  of  Section 
201  of  the  Trade  Act  of  1974.  This  notice 
is  published  pursuant  to  §  201.10  of  the 
Commission's  rules  (19  CFR  201.10). 

By  order  of  the  Commission. 

Issued:  July  15, 1988. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  88-16338  Filed  7-19-88: 8:45  am] 

BNJJNQ  CODE  TUe-Oa-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-5S  (Sub-No.  2S7X)] 

CSX  Transportation,  Inc^ 
Abandonment;  Sumter  County,  FL 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission  exempts 
bom  prior  approval  under  49  U.S.C. 
10903,  et  seq.,  abandonment  by  CSX 
Transportation,  Inc.  of  a  total  of  7.68 
miles  in  Sumter  County,  FL,  subject  to 
standard  labor  protective  conditions. 
dates:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  wrill  be  effective  on  August 
19, 1988.  Formal  expressions  of  intent  to 


file  an  offer  *  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  August  8, 1988,  and  petitions  for 
reconsideration  must  be  filed  by  August 
15, 1988.  Request  for  a  public  use 
condition  must  be  filed  by  August  1. 
1988. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  257X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  representative: 
Charles  M.  Rosenberger,  500  Water 

Street.  Jacksonville.  FL  32202. 
and 
Lawrence  H.  Richmond.  100  N. 

Charles  Street,  Baltimore.  MD 
.    21201. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar.  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721]. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc..  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  metropolitan 
area)  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  July  12, 1968. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboiey. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-16207  Filed  7-19-88;  8:45  am] 

BIIXING  COOE  7035-41-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act;  Greensburg,  IN,  et 
aL 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  City  of  Greensburg  and 
State  of  Indiana,  Civil  Action  No.  IP87- 
88-C,  has  been  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Indiana.  The  complaint  filed 
by  the  United  States  alleged  that  the 
defendant  violated  section  301  of  the 
Clean  Water  Act,  33  U.S.C.  1301.  by 
failing  to  comply  with  various 


*  See  Exempt  ofHailLinp  AhnnHonment— Offers 
ofFinan.  Assist..  4 1.C.C  2d  164  (1987).  and  final 
rules  published  in  the  Federal  Register  on  December 
22, 1987  (52  FR  48440-48446). 


conditions  and  limitations  of  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  Permit  No.  0020133. 

The  proposed  Decree  establishes 
deadlines  for  achieving  compliance  with 
the  permit  conditions  by  requiring 
Greensburg  to  make  specified 
improvements  to  its  wastewater 
collection  system  and  to  nearly  double 
the  capacity  of  its  wastewater  treatment 
plant.  In  addition,  the  proposed  Consent 
Decree  requires  defendant  City  of 
Greensburg  to  pay  a  civil  penalty  of 
$50,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington.  DC  20530.  and 
should  refer  to  die  United  States  v.  City 
of  Greensburg  and  State  of  Indiana.  D.J. 
Reference  No.  90-5-1-1-2772. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  274  U.S.  Courthouse,  46 
East  Ohio  Street,  Indianapolis,  Indiana 
46204  and  at  the  Office  of  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street  Chicago.  Illinois  60604. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Lands  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  6317.  Ninth  Street  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $1.40  (ten  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  MamiUa, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
(FR  Doc.  88-16260  Filed  7-19-88: 8:45  am] 

BOiJNG  COOE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  CERCLA  in  United  States  v. 
Ormond,  Grisham  and  Burke 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  8, 1988,  a  proposed 
Consent  Decree  in  United  States  v. 
Hallie  C.  Ormond,  C.C.  Grisham  and 
MaryF.  Burke,  Civil  Action  No.  87-3034 
was  lodged  with  the  United  States 
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District  Court  for  the  Western  District  of 
Aricansas. 

The  Complaint  in  this  enforcement 
action  was  filed  on  April  28. 1987  and 
amended  on  June  3, 1987,  against  the 
Ormond.  Grisham  and  Burke  ("the 
defendants")  under  sections  104  and  106 
of  the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (CERCLA).  42  U.S.C.  9604, 9606. 
seeking  injunctive  relief  for  the  failure  to 
provide  access  to  a  tract  of  land  to  the 
authorized  representative  of  the  United 
States  for  the  purposes  of  performing  a 
response  action  at  the  site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Ormond,  Grisham 
and  Burke.  D.J.  No.  90-11-2-190. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  6th  and  Rogers,  U.S. 
Post  Office  &  Courthouse  Bldg.,  Fort 
Smith  Arkansas  72901  and  at  the  United 
States  Environmental  Protection 
Agency,  Region  VI,  1445  Ross  Avenue, 
Dallas.  Texas  75202-2733.  Copies  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Room  1521,  U.S.  Department  of  Justice, 
9th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20530.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  $1.50  payable  to  the 
Treasurer  of  the  United  States. 
Roger ).  Manulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  88-16258  Filed  7-19-68;  8:45  am] 

MLLIfM  COOC  4410-01-M 


Lodging  of  Proposed  Consent  Doctm 
Under  tlie  Clean  Water  Act; 
Shreveport,  LA,  et  aL 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  5, 1988  a  proposed 
Consent  Decree  in  United  States  v.  City 
of  Shreveport,  Louisiana  and  State  of 
Louisiana,  Civil  Action  No.  CA-88-1758 
(W.D.  La.)  was  lodged  with  the  Western 
District  of  Louisiana.  The  complaint 
filed  by  the  United  States  alleged 
numerous  violations  of  the  Clean  Water 
Act  and  the  NPDES  permit  for  City  of 
Shreveport,  Louisiana's  wastewater 
treatment  facility.  The  complaint  sought 
to  impose  injunctive  relief  and  civil 


penalties.  The  proposed  Consent  Decree 
imposes  injunctive  relief  and  civil 
penalties  for  past  violations. 

The  Department  of  Justice  will  review 
for  a  period  of  thirty  (30)  days  fitim  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  the  United 
States  V.  City  of  Shreveport,  Louisiana 
and  State  of  Louisiana,  Civil  Action  No. 
CA-88-1758  (W.D.  Us.),  D.J.  #  90-5-1- 
1-2767. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Room  3B12.  Federal 
Building.  Shreveport.  Louisiana  71101 
and  at  the  Region  VI  Office  of  the 
Environmental  Protection  Agency. 
Allied  Bank  Tower,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733.  Copies  of  the 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice  Room  6317, 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.50  (ten  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger ).  Manulla. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  8fr-16261  Filed  7-19-88: 8:45  am] 

BIUJNO  COOC  4410-01-11 


Lodging  of  Coneent  Decree;  Syntex 
(F.P.)lnc 

In  accordance  with  the  policy  of  the 
Department  of  Justice.  28  CFR  50.7. 
notice  is  hereby  given  that  on  July  14. 
1988,  a  proposed  consent  decree  in 
United  States  v.  Syntex  (F.P.)  Inc.,  Civil 

Action  No ,  was  lodged  with  the 

United  States  District  Court  for  the 
District  of  Puerto  Rico.  This  consent 
decree  settles  a  lawsuit  filed 
simultaneously  with  the  consent  decree. 
The  lawsuit,  based  on  sections  301  and 
309  of  the  Clean  Water  Act.  33  U.S.C. 
301  and  309.  sought  injunctive  relief  and 
civil  penalties  of  up  to  $10,000  per  day  of 
violation  before  February  4, 1987,  and 
$25,000  per  day  of  violation  on  or  after 
February  4, 1987.  The  complaint  alleges, 
among  other  things,  that  the  defendant 
discharged  pollutants  not  authorized  by 
its  National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permit. 


thus  violating  section  301, 33  U.S.C. 
1311. 

The  consent  decree  requires  the 
defendant  to  pay  a  civil  penalty  of 
$200,000  for  past  violations  of  the  Act. 
and  contains  stipulated  penalties  for 
failure  to  comply  with  the  terms  of  the 
consent  decree. 

The  consent  decree  also  requires  the 
defendant  to  cease  discharging 
pollutants  into  navigable  waters  in 
excess  of  its  permit  effluent  limitations, 
either  by  improving  its  on-site  treatment 
system  or  by  discharging  directly  into 
the  Puerto  Rico  Aqueduct  and  Sewer 
Authority  (PRASA). 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  10th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  All  comments  should  refer  to 
United  States  v.  Industrias  La  Famosa, 
Inc.,  D.J.  Ref.  90-5-1-1-2713. 

The  proposed  consent  decree  may  be 
examined  at  the  following  offices  of  the 
United  States  Attorney  and  the 
Environmental  Protection  Agency 
("EPA"): 

EPA  Region  II 

Contact:  Warren  Llewellyn.  Esq.,  Office 
of  Regional  Counsel,  U.S. 
Environmental  Protection  Agency, 
Region  II,  26  Federal  Plaza,  New  York, 
New  Yoiic  10278,  (212)  264-9885. 

United  States  Attorney's  Office 

Contact:  Eduardo  Toro  Font,  Esq., 
Assistant  United  States  Attorney, 
District  of  Puerto  Rico,  101  Federal 
Building,  Carlos  E.  Chandon  Street, 
Hato  Rey,  Puerto  Rico  00918,  (809) 
753-4658. 

Copies  of  the  proposed  consent  decree 
may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice, 
Room  1515, 10th  and  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20530.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  of  the  decree,  please  enclose  a 
check  for  copying  costs  in  the  amount  of 
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$1.20  payable  to  Treasurer  of  the  United 

States. 

Roger  ].  ManuUa. 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

|FR  Doc.  88-16259  Filed  7-19-88:  8:45  amj 

BaiJNQ  COOC  4410-01-M 


Decree  can  be  examined  at  the  above 
address  without  cost. 
Richard  |.  Leon, 

Deputy  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  88-16309  Filed  7-19-88;  8:45  am] 
BILLING  CODE  4410-01-M 


Coneent  Decree  In  Clear  Water  Act 
Enforcement  Action;  Weet  Frankfort. 
IL 

In  accordance  with  the  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  Complaint  and  Consent 
Decree  in  United  States  v.  City  of  West 
Frankfort,  Civil  Action  No.  88-4175  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Illinois 
of  July  5, 1988.  The  Complaint  alleges 
West  Frankfort  has  violated  the  Clean 
Water  Act  ("Act")  by  failing  to  comply 
with  the  discharge  limitations  set  forth 
in  the  National  Pollutant  Discharge 
Elimination  System  permit  for  West 
Frankfort's  public  water  treatment 
works.  The  Complaint  also  names  the 
State  of  Illinois  as  a  defendant  in 
accordance  with  the  Act.  The  proposed 
decree  requires  West  Frankfort  to 
construct  additional  treatment  capacity 
by  1990  and  satisfy  various  reporting 
requirements,  and  orders  West 
Frankfort  to  pay  a  civil  penalty  of 
$23,000.  If  the  inital  construction  does 
not  ensure  compliance  with  the  Act, 
West  Frankfort  must  construct 
additional  modifications  of  its  treatment 
facilities  by  1993  and  pay  an  additional 
civil  penalty  of  $15,000. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  publication 
date  of  this  notice  written  comments 
relating  to  the  decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  refer  to 
United  States  v.  City  of  West  Frankfort, 
90-5-1-1-3109. 

The  proposed  consent  decree  can  be 
examined  at  the  office  of  the  United 
States  Attorney,  750  Missouri  Avenue, 
East  St.  Louis.  Illinois,  and  at  the  Region 
V  Office  of  the  Environmental 
Protection  Agency,  230  South  Dearborn 
Street.  Chicago.  Illinois  60604.  Copies  of 
the  consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1521, 
Ninth  Street  and  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20530.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $2.20  (10  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States.  The 


DEPARTMENT  OF  LABOR 

Office  of  tite  Secretary 

Advlcory  Council  on  Empioyeee 
Welfare  and  Pencion  Benefit  Plans; 
Exteneion  of  Announcement  of 
Vacandee  to  August  5, 1988;  Request 
for  Nominations 

Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  88  Stat.  895,  U.S.C.  1142, 
provides  for  the  establishment  of  an 
"Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans"  (the 
Council)  which  is  to  consist  of  15 
members  to  be  appointed  by  the 
Secretary  of  Labor  (the  Secretary)  as 
follows:  Three  representatives  of 
employee  organizations  (at  least  one  of 
who  shall  be  representative  of  an 
organization  whose  members  are 
participants  in  a  multiemployer  plan); 
three  representatives  of  employers  (at 
least  one  of  whom  shall  be 
representative  of  employers  maintaining 
or  contributing  to  multiemployer  plans): 
one  representative  each  from  the  fields 
of  insurance,  corporate  trust,  actuarial 
counseling,  investment  counseling, 
investment  management,  and 
accounting;  and  three  representatives 
from  the  general  public  (one  of  who 
shall  be  a  person  representing  those 
receiving  benefits  from  a  pension  plan). 
Not  more  than  eight  members  of  the 
Council  shall  be  members  of  the  same 
political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
ERISA.  Appointments  are  for  terms  of 
three  years. 

The  prescribed  duties  of  the  Council 
are  to  advise  the  Secretarj'  with  respect 
to  the  carrjang  out  of  her  functions 
under  ERISA,  and  to  submit  to  the 
Secretary  recommendations  with     \ 
respect  thereto.  The  Council  will  meet^ 
least  four  times  each  year,  and  /^ 

recommendations  of  the  Council  to/the 
Secretary  will  be  included  in  the    l^^ 
Secretary's  annual  report  to  the 
Congress  on  ERISA. 

The  terms  of  five  members  of  the 
Council  expire  on  Monday,  November 
14. 1988.  The  groups  or  fields 
represented  are  as  follows:  employee 
organizations  (multiemployers), 
actuarial  counsel^g  field,  investment 


counseling,  employers,  and  the  general 
public. 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefits  Plans  to  represent  any 
of  the  groups  or  fields  specified  in  the 
proceeding  paragraph,  may  submit 
recommendations  to  William  E.  Morrow, 
Frances  Perkins  Building,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Suite  N-5677, 
Washington,  DC  20210. 
Recommendations  must  be  delivered  or 
mailed  on  or  before  August  5, 1988. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution,  or  petition,  signed  by 
the  person  making  the  recommendation, 
or.  in  the  case  of  a  recommendation  by 
an  organization,  by  an  authorized 
representative  of  die  organization.  Each 
recommendation  shall  identify  the 
candidate  by  name,  occupation  or 
position,  telephone  number  and  address. 
It  shall  include  a  brief  description  of  the 
candidate's  qualifications  and  shall 
specify  the  group  or  field  which  he  or 
she  would  represent  for  the  purposes  of 
section  512  of  ERISA,  the  candidates' 
political  party  affiliation,  and  whether 
the  candidate  is  available  and  would 
accept. 

Signed  at  Washington.  DC  this  ISth  day  of 
July,  1988. 
Ann  L.  Combs, 

Acting  Assistant  Secretary  of  Labor  for 
Pension  and  Welfare  Benefit  Prograws. 
(FR  Doc.  88-16321  Filed  7-19-88;  8:45  am] 

BILUNG  CODE  4510-20-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[88-65] 

NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC). 
DATE  AND  TIME:  August  9, 1988,  9  a.m.  to 
5:15  p.m.,  and  August  10, 1988,  8:30  a.m. 
to  3:30  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Room  7002, 
Federal  Office  Building  6,  Washington, 
DC  20546. 
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FOR  RUrrNOI  MPORMATION  CONTACT: 

Mr.  Nathaniel  B.  Cohen,  Code  ADI-1. 
National  Aeranailtics  and  Space 
Administration.  Washington.  DC  20546, 
202/453-8766. 

sumjEiKNTiiiiv  intoiwmition:  The 
NAC  was  established  as  an 
interdisciplinary  group  to  advise  Senior 
management  on  the  full  range  of 
NASA's  programs,  policies,  and  plans. 
The  Council  is  diaired  by  Dr.  )ohn  L. 
McLucas  and  is  composed  of  25 
members.  Standing  committees 
containing  additional  members  report  to 
the  Council  and  provide  advice  in  the 
substantive  areas  of  aeronautics, 
aerospace  medicine,  space  science  and 
applications,  space  systems  and 
technology,  space  station,  commercial 
use  of  space,  and  history,  as  they  relate 
to  NASA's  activities. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room, 
which  is  approximately  60  persons 
including  Council  members  and  other 
participants. 

Type  of  Meeting:  Open. 

Agenda: 

August  9, 1968 

9  a.m. — Introductory  Remarks. 
9:15  a.m. — Space  Transportation 

System-2e  Readiness. 
9:45  a.m. — NASA  Planning. 
10:20  a.m. — Program  and  Budget 

Overview. 
11  a.m. — Budget  Reviews — ^Exploration, 

Space  Science  and  Applications, 

Space  Station,  Space  Flight,  and 

Space  Technology. 
5:15  p.m. — Adjourn. 

August  10, 1968 

8:30  a.m. — Budget  Reviews — Space 
Operations.  Aeronautics,  Commercial 
Programs,  and  NASA  Institution. 
11:30  a.m. — Closing  Discussion  of 

Budget  Issues. 

1  p.m. — Science  Update. 

2:30  p.m. — Other  Business. 

3:30  p.m. — Adjourn. 

Ann  Bradley, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FH  Doc  88-16245  Filed  7-19-68;  8c45  am] 

BILUNG  COOC  7S10-01-M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Security  Tetacommunicationa 
Adviaory  Commlttaa;  Cloaad  Maating 

In  Notice  document  88-13729  in  the 
issue  of  Friday,  June  17. 1968,  make  the 
following  amendment: 


On  page  22751.  first  paragraph,  change 
to  read:  The  meeting  of  the  National 
Security  Telecommunications  Advisory 
Conunittee  originally  scheduled  for  July 
21, 1968.  has  been  postponed  until 
September  22. 1988.  The  business 
session  of  the  meeting  will  be  held  at  the 
Departmental  Auditorium.  Constitution 
Avenue,  between  12th  and  14th  Streets, 
NW.,  Washington,  DC.  An  executive 
session  of  the  meeting  will  be  held  at  the 
Old  Executive  Office  Building. 

Business  Sessioo 

—Call  to  Order 

— Welcoming  Remarics 

— Opening  Remarks 

— Review  of  Government  Activities 

—Review  of  Ongoing  NSTAC  Activities 

— Industry  Information  Security 

— ^Teleconmiunications  Systems 

Survivability  , 

—Break 
— ^Telecommunications  Industry 

Mobilization 
— National  Telecommunications 

Management  Structure 
— ^Telecommunications  Service  Priority 
— Commercial  Satellite  Survivability 
—Review  NSTAC  Recommendations  to 

the  President 
—Review  NSTAC  Charges  to  EES 
— Closing  Remarks 
— Information  BrieRngs 
— Closed  Session 
— Adjourn 

Executive  Session 

—Call  to  Order 

— Opening  Remarks  by  the  Assistant  to 

the  President  for  National  Security 

Affairs 
— ^Remarks  by  the  Executive  Agent 
— ^President  Arrives 
—NSTAC  Report  to  the  President 
— ^Remarks  by  the  President 
— ^Recognition  of  Departing  and  Arriving 

Chair 
— Adjourn 

Due  to  the  requirement  to  discuss 
classified  information  in  conjunction 
with  the  issues  listed  above,  the  meeting 
will  be  closed  to  the  public  in  the 
interest  of  National  Defense.  Any  person 
desiring  information  about  the  meeting 
may  telephone  (202)  602-9274  or  write  to 
the  Office  of  the  Manager.  National 
Communications  System,  Washington, 
DC  20305-2010. 
Temnoa  N.  Dannsr, 

Captain,  USN,  Assistant  Manager,  SCS  Joint 
Secretariat 
(FR  Doc.  88-16281  Filed  7-19-«8;  8^45  am) 

SILLINQ  COOC  MtO-OS-H 


NATIONAL  SCIENCE  FOUNDATION 
Fonna  Submittad  for  0MB  Reviaw 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  pubhc. 

Agency  Clearance  Officer  Herman  G. 
Fleming,  (202)  357-052a 

OMB  Desk  Officer  ATTN:  Jim 
Houser,  Desk  Officer,  OMB,  722  Jackson 
Place.  Room  3208,  NEOB,  Washington. 
DC  20503. 

Title:  Survey  of  Computer  Spedafists. 

Affected  Public:  Individuals. 

Responses/Burden  Houn:  700 
responses.  1  minute  per  response. 

Abstract:  Survey  is  needed  to  validate 
the  Computer  Specialties  Occupational 
Taxonomy,  which  was  developed,  under 
grant,  for  NSF.  None  of  the  current 
occupational  taxonomies  include 
sufflciendy  detailed  classifications  of 
computer  specialists.  Upon  validation,  it 
is  recommended  that  the  taxonomy  be 
incorporated  as  quickly  as  possible  into 
all  NSF  surveys  and  studies. 

Dated:  July  15. 1988. 
Hetinan  G.  FUming, 
NSF  Clearance  Officer. 
[FR  Doc.  88-16357  Filed  7-19-88;  &-4S  am) 
BiujNe  coot  79H-«va 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-388] 

Arfcanaaa  Powar  And  Light  Co., 
Artcanaaa  Nudaar  Ona,  Unit  2; 
Envlronmantal  Aaaaaamant  And 
FIndinga  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  ||acility  Operating  License  No.  NFF-6 
issued  to  Arkansas  Power  and  Light 
Company,  (the  licensee),  for  operation  of 
the  Arkansas  Nuclear  One,  Unit  2 
(ANO-2)  located  at  Russellville. 
Arkansas. 


Envifoomental  Assessment 

Identification  of  Proposed  Action 

By  leUer  dated  October  2&  1987 
(2CAN106706),  the  licensee  requested  a 
change  in  the  plant  Technical 
Specifications  (TSs)  to  decrease  the 
required  differential  pressure  produced 
by  the  high  pressure  safety  injection 
pumps  during  surveillance  testing,  from 
1402.5  psid  to  1360.4  psid. 
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The  Need  for  Proposed  Action 

The  proposed  TS  change  is  needed 
because  the  current  specification 
provides  littie  maigin  for  variation  in 
pump  performance.  The  proposed 
revision  establishes  a  more  realistic 
differential  pressure  requirement  for  the 
high  pressure  safety  injection  (HPSI) 
pumps  which  will  increase  operational 
flexibility.  Recent  analyses  have  shown 
that  a  lower  differential  pressure 
requirement  will  not  adversely  impact 
the  original  analysis  results,  and  will 
result  in  only  a  very  small  reduction  of 
the  injection  leg  low  rates. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  reduction  in  the 
required  differential  pressure  for  the 
HPSI  pumps  was  considered  with 
respect  to  all  the  accident  analyses  in 
Chapter  15  of  the  Final  Safety  Analysis 
Report  (FSAR),  and  also  with  respect  to 
the  loss  of  coolant  accident  (LOCA) 
analysis  in  Chapter  6  of  tiie  FSAR.  The 
proposed  reduction  does  not  increase 
the  probability  or  consequences  of  a 
previously  evaluated  accident, 
llierefore  the  proposed  changes  will  not 
increase  to  greater  than  previously 
determined,  the  prpbabiUty  of  accident 
and  post-accident  radiological  releases, 
nor  otherwise  affect  radiological  plant 
effiuents.  The  commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  TS  changes. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed  TS 
change  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  This  would 
not  affect  non-radiological  plant 
effluents  and  would  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Prior  Hearing  regarding  the  proposed 
changes  to  the  1%,  was  published  in  the 
Federal  Register  on  December  28, 1987 
(52  FR  48887).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 


The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  fiexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  plant 
operation. 

Agenices  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  safety  analysis  and  change  to 
the  TS  that  support  the  proposed 
amendment,  llie  staff  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Conunission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for  license 
amendment  dated  October  28, 1987. 
Copies  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Sti^et  NW., 
Washington,  DC  20555,  and  at  tiie  local 
public  document  room  located  at  the 
Tomlinson  Library,  Arkansas  Technical 
University,  Russellville,  Arkansas  72801. 

For  the  Nuclear  Regulatory  Commission. 
Jose  A.  Calvo, 

Director,  Project  Directorate— IV  Division  of 
Reactor  Projects— III,  IV,  Vand  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-16199  Filed  7-19-88;  &45  am) 
BILiJNG  CODE  7S90-01-M 


[Docket  No.  50-293] 

Boaton  Ediaon  Co.;  Environmental 
Aaaaaamant  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  from 
certain  requirements  of  10  CFR  Part  50, 
Appendix  R,  to  the  Boston  Edison 
Company  (BECo/licensee)  for  the 
Pilgrim  Nuclear  Power  Station  located  at 
the  Ucensee's  site  in  Pljmiouth  Coimty, 
Massachusetts. 


Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant 
exemptions  from  certainreguiEeiftents of 
Appendix  R  of  10  CFR  Parfsa  ThT' 
requests  (Exemption  Request  Nos.  ^5, 18 
and  22)  seek  exemptions  fix)m  the 
provisions  of  subsections:  (1)  III.G.2.b  to 
the  extent  that  full  area  fire  detection 
and  automatic  fire  suppression  would  be 
required  for  the  area  between  Corridor 
#137  (containing  Division  A  safe 
shutdown  circuits)  on  elevation  23  feet 
and  Corridor  #49  (containing  redundant 
Division  B  safe  shutdown  circuits)  on 
elevation  (-)  1  foot  (2)  in.G.2.b  to  the 
extent  no  combustibles  or  fire  hazards 
are  to  be  located  between  two 
redundant  safe  shutdown  systems 
located  in  the  same  fire  area.  The 
subject  of  these  exemption  requests  is  a 
single  cable  tray  located  13  feet  above 
the  floor  on  Elevation  23  feet  that  is 
located  between  the  Train  A  and  Train 
B  Reactor  Building  Closed  Cooling 
Water  (RBCCW)  rooms;  and  (3)  m.G.3 
that  requires  fire  detection  and 
automatic  suppression  for  redundant 
safe  shutdown  equipment  (in  this  case     ^ 
the  normal  torus  water  level  indication 
cables)  located  in  the  same  fire  area 
when  alternative  safe  shutdown 
capability  is  provided. 

The  Need  for  the  Proposed  Action 

The  proposed  exemptions  are  needed 
because  the  plant-specific 
circumstances  and  features  described  in 
the  licensee's  requests  regarding 
Exemption  Requests  Nos.  15, 18  and  22 
are  the  most  practical  means  for  meeting 
the  intent  of  Appendix  R  and  literal 
compliance  would  not  significantiy 
enhance  the  fire  protection  capabiUty. 

The  existing  physical  arrangement, 
separation,  lack  of  continuity  of 
combustibles  and  existing  automatic 
detection  and  suppression  provide 
assurance  that  one  train  of  redimdant 
safe  shutdown  circuits  would  be 
available  to  achieve  and  maintain  safe 
shutdown  in  the  event  of  a  fire  in 
relation  to  Exemption  Request  No  15. 

The  existence  of  a  single  cable  tray 
(only  intervening  combustible)  between 
redundant  safe  shutdown  trains  would 
not  result  in  a  single  fire  capable  of 
simultaneously  damaging  both 
redundant  trains  due  to  the  physical 
configuration,  the  existing  detection  and 
suppression,  and  the  concrete  plug  that 
seals  the  equipment  hatchway  when 
equipment  is  not  actually  being  moved. 
Thus,  one  train  necessary  to  achieve 
and  maintain  safe  shutdown  would  be 
available  in  the  event  of  a  fire  in 
relation  to  Exemption  Request  No.  18. 
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The  lack  of  Are  detection  and 
automatic  nq>presaion  for  the  redundant 
torus  water  level  indication  cables 
would  not  result  in  the  loss  of  both  torus 
water  level  indications  due  to  the  lack  of 
continuous  combustibles,  spatial 
separation  and  existiiw  concrete 
barriers  in  the  event  of  a  fire  in  relation 
to  Exemption  Request  No.  22. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemptiona.  baaed  on 
the  existing  physical  plant  design  and 
Tire  protection  beatures.  wrill  provide  a 
degree  of  fire  protection  that  is 
equivalent  to  that  required  by  Appendix 
R  for  the  affected  areas  of  the  plant  such 
that  there  is  no  increase  in  the  risk  of 
Tires  at  this  faciUty.  Consequently,  the 
probability  of  fires  has  not  been 
increased  and  the  post-fire  radiological 
releases  will  not  be  greater  than 
previously  determined,  nor  do  the 
proposed  exemptions  otherwise  affect 
radiological  plaJit  effluents.  Therefore. 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  nvith 
these  proposed  exemptions. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  area  as 
defmed  in  10  CFR  Part  20.  They  do  not 
affect  non-radiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemptions.  ' 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemptions,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemptions  would  be 
to  require  rigid  compliance  with  the 
applicable  portions  of  Section  IILG  of 
the  Appendix  R  requirements.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
unjustified  costs  to  the  licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  considered  previously 
in  the  Final  Environmental  Statements 
related  to  the  operation  of  Pilgrim 
Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 


Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 
Based  upon  the  foregoing  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quaUty  of  the 
human  environment.  * 

For  further  details  with  respect  to  tfiis 
nroDosed  action,  see  the  licensee's  letter 
dated  August  10. 1987.  The  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW.  Washington.  EX:  and 
at  the  Plymouth  Public  Library.  11  North 
Street  Plymouth.  Massachusetts. 

Dated  at  Rockviile,  Maiyland.  this  13tb  day 
of  July.  198a 

For  the  Nuclear  Regulatory  Commission. 
Richard  H.  WaMaaB. 

Director  Project  Directorate  1-3,  Division  of 
Reactgr  Projects  l/ll. 
(FR  Doc.  88-16341  Filed  7-l».88;  8:45  am] 
aituwocooKTSsssi  a 


[Docket  No.  SO-OM] 

Yankee  Atomic  Elactrtc  Co^  Yankaa 
Nudaar  Power  Station;  Envlranmantal 
Aaasaemeni  ana  rnHMiy  or  no 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is  ) 

considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR-3 
issued  to  Yankee  Atomic  Electric 
Company,  (the  licensee),  for  operation  of 
the  Yankee  Nuclear  Power  Station 
located  in  Rowe,  Massachusetts. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Technical  Specifications  (TS) 
to  permit  loads  greater  than  900  pounds 
to  travel  over  the  spent  fuel  pit  to  enable 
removal  of  control  rods  bom  the  spent 
fuel  pit 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  January  15  and  May 
19. 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  will 
permit  the  licensee  to  remove  spent 
control  rods  fix>m  the  fuel  pit.  The 
licensee  desires  to  remove  this  activated 
material  fit)m  the  fiiel  pit  prior  to  the 
November  1988  reload  outage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 


the  TS.  We  reviewed  the  crane  load 
path  and  restrictions  on  movement  of 
material  over  the  spent  fuel  pit  We  also 
reviewed  the  licensee's  cask  drop 
analysis  for  the  cask  used  to  ship  the 
control  rod  material  off-site.  We 
concluded  that  the  movement  of  the 
cask  and  removal  of  spent  control  rods 
would  not  result  in  a  loss  of  fuel  pit 
integrity  and  that  spent  fuel  in  the  pit  is 
unaffected  by  this  action.  The  proposed 
changes  do  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  type  of 
any  effluents  that  may  be  released 
offsite.  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
changes  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  2a  It  does  not 
affect  non-radiological  plant  effluents 
and  has  oo  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment 

'  Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  If  the 
requested  amendment  was  denied,  the 
plant  might  have  to  shut  down  due  to  a 
reduction  in  the  capability  to  store  spent 
fuel.  Thus,  a  substantial  benefit  the 
energy  generated  by  operation  of  the 
plant  would  be  lost  without  any  off- 
setting benefits  being  realized,  as  any 
environmental  cost  of  operation  have 
already  been  incurred. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  previous  reviews  for  the  Yankee 
Nuclear  Power  Station.  The  plant  was 
licensed  prior  to  the  requirement  for 
issuance  of  a  Final  Environmental 
Statement 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 
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Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
:o  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  15  and  May 
19, 1988  which  are  available  for  public 
■nspection  at  the  Commission's  Public 
Document  Room,  Greenfield  Community 
College.  1  College  Drive.  Greenfield, 
Massachusetts  01301. 

Dated  at  Rockviile.  Maryland,  this  13th  day 
jfjuiy.  1988. 

For  the  Nuclear  Regulatory  (Commission 
Richard  H.  Wessman, 

Director.  Project  Directorate  1-3.  Division  of 
Reactor  Projects  l/ll. 
PR  Doc.  88-16342  Filed  7-19-88:  8:45  am) 

WLUNG  COOC  7SMMI1-M 


lNUREG/CR-5151] 

Availability  of  Performance-Based 
Inspections 

The  Nuclear  Regulatory  Commission 
[NRC)  has  published  a  report  that 
describes  the  concept  of  performance- 
based  inspections  that  is  being  taught  in 
an  NRC  training  course,  "Inspecting  for 
Performance."  This  concept  has  been 
endorsed  and  is  being  implemented  by 
the  Nuclear  Regulatory  Commission. 

NUREGs  are  available  for  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street  NW.,  Washington, 
DC.  Copies  of  issued  NUREGs  may  be 
purchased  fit)m  the  Government  Printing 
Office  at  the  current  GPO  price.         ^ 
Information  on  current  GPO  prices  may 
be  obtained  by  contacting  the 
Superintendent  of  Documents,  U.S. 
Ck)vemment  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082. 
telephone  (202)  275-2060  or  (202)  275- 
2171.  Issued  NUREGs  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS,  5285  Port 
Royal  Road.  Sprin^ield.  VA  22161. 

5  U.S.C.  552(a)) 

Dated  at  Rockviile,  Maryland,  this  13th  day 
)f  July  1988. 


For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe. 

Director,  Division  of  Licensee  Performance 
and  Quality  Evaluation.  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  88-16343  Filed  7-19-88;  8:45  am] 

BILUMG  CODE  7S9IH)1-« 


[Dodcet  No.  50-335 

Denial  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing:  Florida  Power  and  Light  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Florida  Power  and 
Light  Company  (the  licensee)  for  an 
amendment  to  Facility  Operating 
License  No.  DPR-67.  issued  to  the 
licensee  for  operation  of  the  St  Lucie 
Plant  Unit  No.  1  (the  facility)  located  in 
St.  Lucie  County,  Florida. 

The  proposed  amendment  would  have 
increased  the  steam  generator  tube 
plugging  limit  from  40%  to  54%.  Notice  of 
Consideration  of  Issuance  of  the 
Amendment  was  published  in  the 
Federal  Register  on  February  18, 1987 
(52  FR  4982).  The  licensee's  application 
for  amendment  was  dated  December  12, 
1986,  as  supplemented  September  10, 
1987. 

The  request  was  denied  at  this  time 
based  upon  the  following 
considerations.  The  staff  was  not 
satisfied  that  the  proposed  plugging  limit 
made  adequate  allowance  for  eddy 
current  measurement  error.  The  licensee 
provided  supporting  data  from  field  and 
laboratory  tube  specimens.  The  field 
data  was  very  limited  and  did  not 
provide  a  clear-cut  basis  for  assuming 
that  the  measurement  error  was  as  small 
as  was  being  assumed.  The  laboratory 
data  was  more  extensive  but  did  not 
conclusively  demonstrate  measurement 
accuracy  which  can  be  achieved  for 
intergranular  attack  at  eggcrate  supports 
and  tubesheet  locations  under  actual 
field  conditions. 

The  licensee  was  notified  of  the 
Commission's  denial  of  this  request  by 
letter  dated  July  7, 1988. 

By  July  7, 1988,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  for  leave  to 
intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  by  the  above  date. 


A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Harold  F.  Reis,  Esq.,  Newman 
and  Holtzinger,  1615  L  Street,  NW., 
Washington.  DC  20036. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  December  12, 1986,  as 
supplemented  September  10, 1987,  and 
(2)  the  Commission's  letter  to  Florida 
Power  and  Light  Company  dated  July  7. 
1988,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC  and  at  the  Indian  River 
Junior  College  Library,  3209  Virginia 
Avenue,  Ft  Pierce,  Florida.  Copies  of 
item  (2)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  Attention:  'Director,  Division 
of  Reactor  Projects-I/II. 

Dated  at  Rockviile.  Maryland,  this  seventh 
day  of  July  1988. 

For  the  Nuclear  Regulatory  Commission. 
E.  G.  Tourigny, 

Project  Manager,  Project  Directorate  11-2, 
Division  of  Reactor  Projects-l/ll,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  88-16344  Filed  7-19-88;  8:45  am) 

BIUJNG  CODE  7S90-01-M 


(Docket  Ito.  50-309] 

Maine  Yankee  Atomic  Power  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
36  issued  to  Maine  Yankee  Atomic 
Power  Company  (the  licensees),  for  the 
operation  of  the  Maine  Yankee  Atomic 
Power  Station  located  in  Lincoln 
County,  Maine. 

The  proposed  amendment  would 
modify  the  Technical  Specifications  to 
reflect  the  operating  limits  for  the  Cycle 
11  reload  core. 

Prior  to  the  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  19, 1988.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
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proceeding  must  nie  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
nied  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  if  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  speciHcally  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
Hrst  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


present  evidence  and  cross-examination 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Richard 
H.  Wessman,  Project  Directorate  1-3: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed:  plant 
name;  and  pubHcation  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  J.  A.  Ritscher,  Ropes  &  Gray,  255 
Franklin  St.,  Boston,  Massachusetts 
02210,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  if  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  24, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Pliblic  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC. 
and  at  the  Local  Public  Document  Room, 
Wiscasset  Library,  High  St.,  P.O.  Box 
367,  Wiscasset,  Maine  04578. 

Dated  at  Rockvilie.  Maryland,  the  14th  day 
of  July.  1988. 


For  the  Nuclear  Regulatory  Commission. 

Vemon  Roooey, 

Acting  Project  Director,  Project  Directorate  I- 
3.  Division  of  Reactor  Projects  l/ll. 

(PR  Doc.  88-16345  Filed  7-19-88;  8:45  am] 

WLUNO  COOC  7SM-01-W 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(ReteaMNa  34-25902] 

List  of  Foreign  Issuors  Which  Have 
SulNnitted  Information  Required  by 
the  Exemption  Relating  to  Certain 
Foreign  Securities 

Foreign  private  issuers  with  total 
assets  in  excess  of  $5,000,000  and  a 
class  of  equity  securities  held  of  record 
by  500  or  more  persons,  of  which  300  or 
more  shareholders  reside  in  the  United 
States,  are  subject  to  the  registration 
and  reporting  provisions  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.,  as  amended  by  Pub.  L. 
No.  94-29  (June  4, 1975))  (the  "Act ").' 

Rule  12g3-2(b)  (17  CFR  240.12g3-2(b)) 
provides  an  exemption  from  registration 
under  section  12(g)  of  the  Act  for  a 
foreign  private  issuer  which  submits  on 
a  current  basis  material  specified  in  the 
Rule  to  the  Commission.  Such  required 
material  includes  that  information  about 
which  investors  ought  reasonably  to  be 
informed  with  respect  to  the  issuer  and 
its  subsidiaries  and  which  the  issuer  (1) 
has  made  or  is  required  to  make  public 
pursuant  to  the  law  of  the  country  of  its 
domicile  or  in  which  it  is  incorporated  or 
organized,  (2)  has  filed  or  is  required  to 
file  with  a  stock  exchange  on  which  its 
securities  are  traded  and  which  was 
made  public  by  such  exchange  and/or 
(3)  has  distributed  or  is  required  to 
distribute  to  its  security  holders. 

On  October  6, 1983,  the  Commission 
revised  Rule  12g3-2(b)  by  terminating 
the  availability  of  the  exemptive  rule  for 
certain  foreign  issuers  with  securities 
quoted  on  NASDAQ.'  Securities  of  non- 
Canadian  issuers  in  compliance  with  the 
information-supplying  exemption  as  of 
October  6. 1983  and  quoted  in  NASDAQ 
on  that  date  were  grandfathered 
indefinitely."  However,  the  exemption 


'  Foreign  issuers  may  also  be  subject  to  such 
requirements  of  the  Act  by  reason  of  having 
securities  registered  and  hsted  on  a  national 
securities  exchange  In  the  United  States,  and  may 
be  subject  to  the  reporting  requirements  by  reason 
of  having  registered  securities  under  the  Securities 
Act  of  1933  (15  use.  77a  el  seq..  as  amended  by 
Pub.  L  No.  94-29  (|une  4. 1975)). 

*  Securities  Exchange  Act  Release  No.  20264 
(October  6. 1983). 

'  If  the  securities  are  delisted  from  NASDAQ  or 
the  issuer  fails  to  maintain  or  otherwise  meet  the 

Cimiinui  'J 


was  extended  to  Canadian  securities 
only  until  January  1986. 

When  it  adopted  Rule  12g3-2  and 
other  rules  relating  to  foreign 
securities,*  the  Commission  indicated 
that  from  time  to  time  it  would  issue 
lists  showing  those  foreign  issuers  that 
have  obtained  exemptions  from  the 
registration  provisions  of  section  12(g)  of 
the  Act.  The  purpose  of  the  present 
release  is  to  call  to  the  attention  of 
brokers,  dealers  and  investors  that  some 
form  of  relatively  current  information 
concerning  the  foreign  issuers  included 
on  the  following  list  is  available  in  the 
public  files  of  the  Commission.* 


The  Conunission  also  wishes  to  bring 
to  the  attention  of  brokers,  dealers,  and 
investors  the  fact  that  current 
information  concerning  foreign  issuers 
may  not  necessarily  be  available  in  the 
United  States.*  The  Commission 
continues  to  expect  that  brokers  and 
dealers  will  consider  this  fact  in 
connection  with  their  obligations  imder 
the  federal  securities  laws  to  have  a 
reasonable  basis  for  recommending 
these  securities  to  their  customers.^ 

Any  questions  regarding  Rule  12g3-2 
or  the  list  included  herein  should  be 
directed  to  Samuel  Wolff,  Special 
Counsel,  Office  of  International 


Corporate  Finance,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  Washington,  DC 
20549,  (202)  272-3246.  Requests  for 
copies  of  the  documents  in  the  files 
should  be  directed  to  the  Public 
Reference  Room,  Securities  and 
Exchange  Commission,  Washington,  DC 
20549,  (202)  272-7450. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
Jonathan  G.  ICalz. 
Secretary. 
July  34, 1988. 


Company 


A  «  A  Foods 

AMP  Explorations  &  Mining  Co.  Ltd.. 

Aatx:o  Ventures  Inc 

ABC  Tectinologies  Inc 

ABO  Resources  Corp 

Academy  Resources  Ltd 

Access  Technologies  Inc 

Acorn  Secunties  Ltd 

Acquisitor  Mir>es  Ltd 

Actoma  Resources  Ltd 

Adriatic  Resources  Corp 

Advanced  Gravis  Computer 

Advanced  Growtt>  Systems  Inc 

Afrikander  Lease  Ltd ~. 

Afro  West  Mining  Ltd 

Akers  Medical  Tectinology  Ltd 

Alaskagold  Mines  Inc 

Alaskon  Resources  Ltd 

Alawas  Gold  Corp 

Alban  Exploration  Ltd 

Alberta  Resource  Capital  Corp 

AltMjry  Resources  Ltd 

Algo  Resources  Ltd 

Algoma  Steel  Corp.  Ltd . 


Alina  Internatiooal  Industries  Ltd 

All  Nippon  Avways  Co.  Ltd ...- 

All  Nortfi  Resources  Ltd - 

All  Star  Resources  Ltd 

Alliance  Resources  Ltd _ 

Allied  Cellular  Systems  Ltd - 

Allure  Industries  Corp _ 

Alpine  Exploration  Corp. 

Amble  Resources  Ltd 

Amcor  Ltd .._ ~ 

Amer  Group  Ltd . 

American  Platinum  Inc _ 

American  Reserve  Mmiog  Corp 

American  Technology  &  Information  Inc.. 

American  Volcano  Minerals  Corp — 

Amir  Mines  Ltd 


Amsterdam  Rotterdam  Bank  N  V 

Amulet  Resources  Corp 

Amusements  International  Ltd 

Androne  Resources  Ltd 

Angle  Resources  Ltd 

Anglo  Amencan  Corp.  ot  South  Africa  Ltd.. 

Anooraq  Resources  Corp „ 

Ansco  Resources  BC  Ltd _ 

Anvil  Resources  Ltd 

Applied  Electronics  Ltd ~ 

Aqua  Pura  Technotogies  Inc 


requirements  of  the  exemption,  the  grandfather 
provision  will  cease  to  apply. 

•  Securities  Exchange  Act  Release  No.  8066  (April 
28.1967). 

>  Inclusion  of  an  issuer  on  the  following  list  is  not 
an  afTirmation  by  the  Commission  that  the  issuer 
has  complied  or  is  complying  with  all  the  conditions 


FileNo. 


82-1896 
82-1702 
82-1564 
82-1750 

82-961 
82-1773 
82-1740 
82-1676 
82-1645 
82-1537 
82-1911 
82-1511 
82-1534 

82-245 
82-1821 
82-0160 
82-1866 
82-1888 
82-1312 
82-1941 
82-1924 
82-1794 
82-1625 
82-99 
82-1746 
82-1569 
62-1646 
82-1633 
82-1899 
82-1879 
82-1353 
82-1856 
82-1 102 
82-1273 
82-1544 
82-1204 
82-1567 
82-1019 
82-1525 
82-1070 
82-1157 
82-1785 
82-1763 
82-1427 
82-1657 
82-97 
82-1917 
82-1315 
82-1244 
82-1867 
82-2025 


Cou>«lry 


Canada. 

Do 

Do. 

Do. 

Do. 

Oo. 

Do. 
Australia. 
Canada. 

Do. 

Do. 

Do. 

Do. 
Soutti  Africa. 
Australia. 
Canada. 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do 

Do. 

Do. 
Japan. 
Canada 

Do. 

Do. 

Do. 

Do. 

Oo. 

Do 
Australia. 
Finland. 
Canada. 

Do. 

Do. 

Do. 

Do. 
Netherlands. 
Canada. 

Do. 

Oo. 

Do 
South  Africa. 
Canada. 

Do. 

Oo. 
Hong  Kong. 
Canada. 


of  the  exemption  provided  by  Rule  12g»-2(b).  The 
list  does  identify  those  issuers  that  both  have 
claimed  the  exemption  and  have  submitted 
relatively  current  information  to  the  Commission. 

•  Paragraph  (a)(4)  of  Rule  15c2-11  (17  CFK 
240.15c2-ll)  requites  a  broker-dealer  initiating  a 
quotation  for  securities  of  a  foreign  private  issuer  to 


maintnin  in  its  files,  and  to  make  reasonably 
available  upon  request,  the  information  furnished  to 
the  Commission  pursuant  to  Rule  12g3-2(b)  since 
the  beginning  of  the  issuer's  last  fiscal -year. 

'  Sfe.  e.g..  Hanty  v.  SEC.  415  F.2d  5B9'(2ndCir. 
1969)  (broker-dealer  carmot  recommend  a  security 
unless  an  adequate  and  reasonable  basis  exists  for 
such  recommendation). 
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Company 


Aquarius  Seafarms  Ltd 

Archer  intematNXVil  Oevetofxnents  Ltd.. 
Ares  Serorw  International  HoMngs  SA.. 

Argenta  Systems  Inc 

Argeniex  Resources  Exploralion  Corp ... 

Argonaut  Resources  Ltd 

Agonex  International  Ltd 

Argyie  Ventures  Inc ~ .— ~- 

Ariei  Resources  Ltd 

Arion  Resources  Uk „._» 

Arizona  Jojoba  Inc - — • 

Arizona  Star  Resource  Corp 

Armenian  Express  Canada  Inc 

Arrow  Business  Corp 

Arwick  International  Resources  Ltd 

Ascot  Investment  ResourcM  Ltd 

Asea  AB 

Ashikaga  Bank  Ltd 

Ashlon  Resources  Lid 

Asaa  Pacific  Capital  Corp 

Asian  Canadian  Resources  Ltd 

Astro  Mining  NL — 

Aleba  Mines  Inc 

AthabasKa  QoM  ReaourcM  Limitad 

Atlas  Pacific  Go«  NL ~ 

Atna  Resources  Ltd 

Augmitta  Explorations  Ltd 

Auridiam  Consolidated  N.L 

Australia  Wide  Industries  Ltd..: 

Australian  Gold  Mines  Corp 

Australian  Hydrocartxxw  N.L 

Austwliim  Resources  N.L. 
Avenue  Resources  Inc — 

Award  Resources  Ltd 

Baha  ResourcM  Lid ..~~. 

Baker  Gold  Ltd...„ 

Bateor  Resources  Corp 

Bak)il  Lassitar  Petroleums  Ltd.. 

Banbury  Gold  Mines  Lid 

Bank  of  Fukuoka  Ltd 

Bank  of  Montreal - 

Bank  of  Nova  Scotia 

Bar  Resources  Ltd ». 

Barktwr  Resources  Irtc 

Barrack  Energy  Ltd 

Barrack  Mines  Ltd 


Barrick  Technology  Ltd 

Barrier  Technotogy  Inc 

Barris  Klein  HoWings  l(W. 
Barsand  Resources  Inc ... 

Bart  Resources  Ltd ... 

Barytex  Resources  Corp.. 

Basaba  Enterprise  Inc 

Basic  Resources  SA 

Bat  Industries  Ltd 


Bathrooms  BeautHul  Canada  Ltd . 

Bauska  Manufactunng  BC  Ltd 

BCE  Devetopmant  Corp 

Bear  Lake  Resources 

Beatrix  Mines  Ltd 


BeaufieW  Resources  Inc.. 
Beaver  Resources  Inc  ..... 

BeN  Resources  Ltd 

Benetton  Group  Spa 

Bentley  Resources  Ltd .... 

Bergesen  d  y  A/S « 

Better  Resources  Ltd — 

Big  Bar  Gold  Corp 

Big  I  Devek>pment8.. 


Big  Valley  Resources  Inc ..... 
Bighorn  Oevetopment  Corp.. 

Bio  Feed  Industnes  Ltd 

Bio  Logix  (BC)  Ltd 

Bi-Petro  Resources . 


Bis>>op  Resources  Devalopmant  Lid . 

Black  Hill  Minerals  Ltd 

Black  Thunder  Petroleum  Corp 

Blackberry  GoM  Resources  Inc _. 

Bhia  Circle  Industrias  PLC 

Blue  Ridge  Resources  Ltd 

Biyvooruitzict  GoW  Mining  Co.  Ltd 

Bolero  Resources  Inc 


FHeNo. 


82-1973 
82-1816 
82-1768 
82-1320 
82-1121 
82-1694 
82-1445 
82-2047 
82-1705 
82-1338 
82-1385 
82-1491 

82-966 
82-1558 
82-1501 

82-461 

82-736 
82-1190 
82-1722 
82-2022 
82-1306 
82-1469 
82-2078 
82-1906 
82-1852 
82-1556 
82-1242 
82-1939 
82-1654 
82-1804 

82-856 
82-1541 
82-1585 
82-1809 
82-1065 

82-780 
82-1790 
82-1955 

82-828 
82-1117 

82-126 

82-132 
82-1047 
82-1905 
82-1361 
82-1362 
82-1360 
62-1999 
82-2010 
82-1415 
82-1114 
82-1104 
82-2074 

82-203 
82-33 
82-1925 
82-1516 
82-0344 
82-1373 
82-1054 
82-1557 

82-436 

82-919 
82-1533 

82-892 
82-1697 
82-1859 
82-1981 
82-1094 
82-1600 
82-1545 
82-1607 

82-507 
82-2048 
82-1005 

82-729 
82-1772 
82-1622 

82-927 

82-1815 

82-69 

82-1636 


Country 


Do 

Do 
Luxemburg. 
Canada. 

Oo. 

Do 

Do. 

Do 
Do. 
Do. 
Do. 
Do 
Do. 
Do 
Do. 

Japan. 
Canada. 

Do. 

Do 
Australia. 
Canada. 

Do. 
Australia. 
Canada 

Do. 
Australia. 

Do. 
Canada. 
Australia. 

Do. 
Canada. 

Do. 

Do 

Do 

Do. 

Do. 

Do. 
Japan. 
Canada. 

Do. 

Do. 

Do 
Australia.  '- 

Do. 

Do. 
Canada. 

Do. 

Do. 

Do. 

Do 

Do. 
Luxemburg. 
United  Kingdom. 
Canada. 

Do. 

Do 

Do 
United  Kingdom. 
Canada. 

Do 
Australia 
Italy 

Canada. 
Norway. 
Canada. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do 

Do 
Australia. 
Canada. 

Do 
United  Kingdom. 
Canada. 
South  AInca. 
Canada. 


Company 


Bond  Corporation  HoMings  Ltd . 

Borxlell  Industries 

Bonus  Petroleum  Corp 

Booker  Gold  Expkxations  Ltd.... 

Booker  PLC ~... 

Borealis  Expkxation  Ltd 

Boukler  GoW  N.L 

Bowater  Industries  PLC. 


Bowes  Lyon  Resources  Ltd.. 

Brace  Resources  Ltd 

Bracken  Mines  Ltd 

Bradsue  Resources  Ltd 

Brahma  Resources  Irtc 


Brascan  Ltd.. 


Breakwater  Resources  Ltd.. 

Brent  Resources  Ltd 

Brenwest  Mining  Ltd 

Bresea  Resources  Ltd 


Bridgestone  Corp - 

Britannia  Security  Group  PLC 

Bntish  Columbia  Forest  Products  Ltd 

British  Medical  Services  Ltd 

Bntish  Printing  &  Communications  Corp.  PLC. 

BritoilPLC 

Brohm  Resources  Inc 

Bryndon  Ventures  Inc 


BTR  PLC. 

Buffelslontein  Geld  Mining  Ca,  Lid 

Buhrmann  Tetlerode  NV 

Burdett  Resources  Ltd 

Burmah  Oi!  Co.  Ltd 

Bums  Philip  &  Company  Ltd 

Butler  Mountain  Minerals  Corp — 

Butte  Resources  Ltd 

B.Y  G.  Natural  Resources  Inc 

Cache  Dor  Resources  Inc 

Caddev  Industnes  Irtc 

Cal  Graphite  Corp 

Camfrey  Resources  Ltd 

Can  Am  Industnes  Corp 

Canada  Tungsten  Mining  Corp.,  Ltd 

Canadian  Fibre  Foods  Inc 

Canadian  Imperial  Bank  of  Commerce.. 

Canadian  Insukxk  Corp 

Canadian  Marcorj  Co 

Canadian  Microcool  Corp 

Canadian  Platinum  Refineries  Inc 

Canadian  Pawr)ee  Oil  Corp -.. 

Canadian  Spooner  Resources  Inc 

Canadian-United  MIrierals,  Inc « 

Canamin  Resources  Ltd - 

Canasia  Industnes  Corp 

Canby  Resources  Inc 

Cancom  Industries  Inc 

Canova  Resources  Ltd 

Cansorb  Industries  Inc 

Capella  Resources  Ltd 

Capital  Reserve  Inc 

Capricorn  Resources  Ltd 

Caprock  Energy  Ltd 

Carben  Energy  Inc.. 


Canana  International  Industries  Inc.. 

Games  Creek  Exploration  Ltd 

Carpenter  Lake  Resources  Ltd 

Carr  Boyd  Minerals  Ltd 

Carrigan  Industnes  Ltd » 

Cassiar  Mining  Corp 

Castello  Resources  Ltd . 


Catalyst  Communications  Group  PLC. 

Catear  Resources  Ltd 

Cathedral  Gold  Corp 

C.C.C.  Coded  Commun«ations  Corp... 

CCW  Systems  Ltd 

Celanese  Canada  Ltd 

Centaur  Mining  &  Expkxation  Ltd 

Central  Crude  Ltd 

Central  Pacific  Mir>erals  Ltd 

Cetec  Engir>eering  Co.  Inc » 

Ctwblis  Resources  Ltd 

Chalice  Mining  Inc 

Clwipel  Resources  Inc .•. 

Ctiapleau  Resources  Ltd 


File  No. 


Country 


82-996 

Australia. 

82-2037 

Cartada. 

82-1162 

Do. 

82-1964 

Do. 

82-1531 

United  Kingdom. 

82-1656 

Canada. 

82-1650 

Australia. 

82-3 

United  Kingdom. 

82-974 

Canada. 

82-1014 

Do. 

82-219 

United  Kingdom. 

82-1506 

Canada. 

82-1022 

Do. 

82-4 

Do. 

82-653 

Do. 

82-321 

Do. 

82-1819 

Do. 

82-1377 

Do. 

82-1264 

Japan. 

82-2013 

United  Kingdom. 

82-668 

Canada. 

82-1994 

Do. 

82-1620 

United  Kingdom. 

82-1169 

Do. 

82-1226 

Canada. 

82-1363 

Do 

82-898 

United  Kingdom. 

82-302 

South  Africa. 

82-1586 

Netherlands. 

82-1967 

Canada. 

82-5 

United  Kingdom. 

82-1565 

Australia. 

82-727 

Canada. 

82-1869 

Do. 

82-2038 

Do. 

82-1720 

Do. 

82-1974 

Do. 

82-1322 

Do. 

82-1700 

Do. 

82-1985 

Do. 

82-290 

Do. 

82-1945 

Do. 

62-103 

Do. 

82-1649 

Do. 

82-86 

Do. 

82-1598 

Do. 

82-1560 

Do. 

82-733 

Do. 

82-112 

Do. 

82-869 

Do. 

82-1725 

Do. 

82-1391 

Do. 

82-1837 

Do. 

82-1548 

Do. 

82-1714 

Do. 

82-1760 

Do 

82-1062 

Do. 

82-1923 

Do. 

82-1996 

Do. 

82-1832 

Oo. 

82-1587 

Do. 

82-6979 

Do. 

82-1877 

Do. 

82-1606 

Do. 

82-1037 

Australia 

82-1599 

Canada. 

82-1243 

Do. 

82-1918 

Do. 

82-1779 

United  Kingdom. 

82-1615 

Canada. 

82-1990 

Do. 

82-1594 

Do. 

82-1659 

Do. 

82-171 

Do. 

82-1930 

Australia. 

82-1933 

Canada. 

82-354 

Australia 

82-1775 

Canada. 

82-1647 

Do. 

82-1304 

Do. 

82-1783 

Do. 

82-1687 

Do. 
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Company 


Charlie  O  Brntngm  LW- 
Charter  ConaoMalad  P.LC... 
Charier  Minif«g  N.L . 
Chase  Resource  Corp . 


Cheteae  Reaourcaa  Lid — 
Chelsea  Securiiaa  Ud- 

Chery)  ResouroM _ 

CheMpeahe  Compuier  Systems  Inc- 

Chevy  Deveiopmeni  Corp _ 

Chrisliart  Salvaaen  PLC 

Chulina  nasoureei  Lid 

City  Resources _____„..» 

Claude  Resource  Iik 

Clifton  Star  Rasouces  Inc. 
Coastoro  Resources  Lid 


Coats  Patons  PLC. 
Coats  Vryella  PLC. 


Cobra  Enterprwas  Ltd 

Cochrane  Oil  A  Gas  Ltd.— 

Colt>y  Resouroea  Corp 

Colchis  ResourcM  Ltd 

Coldspring  Reaources  Ltd.„. 


Colfax  Energy  Lid.. 

Colitna  Resources  Ltd 

Colray  Resources  kK....~ 

Com  Air  Containers  Canada  Inc... 

Comanche  Pelrotaums  Inc 

Comirx;o  Lid 

Camox  Reaources  Ltd 

Compass  Reaources  Ltd 

Corviept  Resources  Inc „„ 

Condor  Precaous  Metal  Inc 

Conex  Australia  N.L ..- 

Coniagas  Mirwa  Ltd . 

Conpak  Seafoods  Inc . 

Consolidated  Azure  Reaourcea  Ltd...- 

Consolidated  Bathurst  Ltd.. 

Consolidated  Boulder  Mountain  Resources  Ltd.. 

Consolidated  Ej4>loration  Ltd - 

Consolidated  Gold  Fields  P.LC _ 

Consolidated  Gold  Mining  Areas  N.L «.»..„, 

Consolidated  McKinney  Resources  Ltd »-» 

Consolidated  Sunlec  Venturea  Ltd 

Contact  Venturea  Ltd _ ._, 

Continetal  Oalanet  Inc 


Continental  Gumnv  Werlw  Akiiengesellschaft.. 

Continental  Silver  Corp 

Continental  Pacific  Resources  Inc 

Coopers  Resources  N.L _ ............... 

Copperfield  Gold  N.I 

Cord  Holdings  Ltd 

Cordialle  Resources  Inc 

Coronado  Resources  Inc. 

Corporation  Mapire  SA 

Corptech  industries  Inc.- 
Coseka  Resources  Ltd  __-. 

Cove  Energy  Corp _-.. 

CRH  PLC 

Croesus  Resources  Inc  ._. 

CSKCorp „.. 

Cumulus  Technology  Ltd 

Curlew  Lake  Resources  liK 

Cyll  Induslnes  Ltd 

Dab  Investments  Ltd 

Oafrey  Resources  Inc 

DAIEI  Inc _ 


Daiwa  DancN  Co.  Ltd __...-_... 

Oalmation  Resources  Inc 

Dasher  Resources  Ltd 

Dateland  Capital  Group  Irtc . 

Dawson  Eldorado  Mines  Lid __..- 

De  Beers  Consolidated  Minas  Lid 

Death  Valley  Resources  Lid 

Decofstone  Industries  Inc ........... 

Deelkraal  Gold  Mming  Co.  Ltd 

Deep  Shaft  Technology  MerrMional  Inc.. 

Defiant  Minerals  Inc _ 

Del  Norte  Chrome  Corp _ 

Del  Rk)  Resources  Ltd 

Delaware  Resources  Corp _— . 

Delcorp  Resources  IrK — .. ™ -. 

Delta  GoW  N.L _ 


File  No. 


a2-171S 

82-233 

82-431 

82-1976 

82-1949 

82-1845 

82-1424 

82-1488 

82-1380 

82-1691 

82-867 

82-1301 

82-1742 

82-1452 

82-1728 

82-986 

82-1751 

82-1704 

82-501 

82-417 

82-1437 

82-1944 

82-1609 

82-1603 

82-1536 

82-1487 

82-1745 

82-107 

82-1806 

82-2041 

82-1003 

82-2013 

82-319 

82-168 

82-704 

82-1554 

82-172 

82-1139 

82-1839 

82-251 

82-413 

82-1474 

82-1521 

82-581 

82-1641 

82-1357 

82-421 

82-1803 

82-444 

82-1851 

82-988 

82-2012 

82-1074 

82-1967 

82-1703 

82-295 

82-803 

82-1333 

82-1719 

82-781 

82-1553 

82-1978 

82-1663 

82-1245 

82-1913 

82-230 

82-1218 

82-1683 

82-1185 

82-2058 

82-1818 

82-91 

82-1982 

82-671 

82-246 

82-1076 

82-2043 

82-1584 

82-1983 

82-1503 

82-691 

82-1221 


Country 


Oa 

Unilad  Kingdom. 
Auslr^ia. 
Cwwda. 
Oo. 


Canada. 

Oa 

Oa 
Unilad  Kingdom. 
Canada. 
Australia. 
Cwiada. 

Do. 

Oa 
United  Kingdom. 

Da 
Canada 

Oo. 

Da 

Da 

Oa 

Oa 

Oo. 

Oa 

Do. 

Do. 

Do. 

Oa 

Do. 

Da 

Da 
Auatraka 
Canada 

Da 

Da 

Do. 

Do. 
Australia. 
Unriad  Kngdooi 
Australia. 
Canada. 

Oo. 

Do. 

Oo. 
Germany. 
Canada. 

Da 
Australia. 

Oa 

Da 
Canada. 

Oo. 
Spam. 
Canada. 

Da 

Da 
Ireland. 
Canada. 
Japaa 
Canada. 

Do. 

Oo. 
South  AInca. 
Canada. 


Oo. 
Canada. 

Oo. 

Oo. 

Oa 
South  Alhca 
Canada. 

Da 
South  Alrica 
Canada. 

Oa 

Da 

Da 

Oa 

Do. 
Australia 


Company 


Oeltec  Resources  Ltd 

Den  Danske  Bank  of  1871  AG.. 

Denison  Mines  Ltd 

Desert  Rose  Resources  Inc — 
D.F.I.  Ventures  Ltd — 


Diplomat  Resources  Inc _. 

DK  Ratinum  Corp 

Domini  Sportswear  Ltd 

Dominion  Explorers  ItK — 

Dominion  Mining  Ltd 

Domtar  Inc — 

Ooomfontein  GoM  Mining  Co.  Ltd.. 
Dor  Val  Mines  Ltd 


Dorchester  Hotels  Inc 

Dornoch  International  Inc 

Ooron  Explorations  Inc 

Dragoon  Resources  Ltd 

DRC  Resources  Corp 

Dresdner  Bank  AG 

Drexore  Development  lr>c 

Driefontein  Consolidated  Ltd 

Dual  Resources  Ltd 

Duke  Minerals  Ltd 

Oupont  Canada  Inc . 


Durban  Roodepoort  Deep  Ltd . 
Dynamic  Oil  Ltd 


Eagle  Corp.. 

Eagle  Mountain  Trout  Famts  Ltd 

East  Oaggafontein  Mines  Ltd 

East  Rand  Gold  &  Uranium  Co.  Ltd.. 

East  Rand  Proprietary  Mines  Ltd 

Eastern  Group  Ltd 

Eastfiekf  Resources  Ltd 

Ectton  Mountain  Resources  Ltd 

Eden  Resources  Ltd 

Edgemont  Resources  Corp 

Egerton  Tnjst  PLC 

EgoU  Consolidated  Mines  Ltd 

Ekaton  Industries  Irtc 

Elandsrand  Gold  Mining  Co.  Ltd 

Elder  Techfx>logies  Ltd 

Elder  IXL  Ltd 

Elegance  Business  Corp 

Elsburg  Gold  Mining  Co.  Ltd 

Emperor  Mines  Ltd 

Empire  GoM  Resources  Ltd 

Energy  Oil  &  Gas  N.L 

Enexco  International  Ltd 

Enfiekl  Resources  Inc 

Englefiekj  Resources  Ltd 

Enhanced  Resources  1986  Ltd 

Enterprise  Gold  Mines  NL 

ENVIPCO  Canada  Western  Inc 

Epic  Resources  BC  Ltd _ 

Equinox  Resources  Ltd 

Equus  Petroleum  Corp - 

Eridania  ZN  SPA „ 

Esselte  AB 

Essence  Biotecfwolgies  Inc 

Etana  Technologies  Corp 

Etruscan  Enterpnses  Ltd - 

Eureka  Resources  Ind 

Euro  Asia  Capital  Ltd . 


File  No. 


Expeditor  Resource  Group  Ltd 

Extotal  Resources  Inc 

F  H  Tomkins  PLC 

F  P  Special  Assets  Ltd 

Fairfield  Minerals  Ltd 

Fairway  Automotive  Industries  Ltd.. 

Falcon  Point  Resources  Ltd , 

Faraway  Gold  Mines  Ltd 

Fargo  Resource  Ltd , 

FCA  International  Ltd _ 

FiatSpA 

Fit>erquest  International  Ltd 

FieW  Petroleum  Corp , 

Finnish  Sugar  Co.  Ltd 

Firan  Corp.. 


First  American  Mining  Coip 

First  Commercial  Financial  Group  Inc . 

First  Medical  Management  Ltd 

First  Pacifk:  Hokings  Ltd 


82-1912 
82-1263 

82-155 
82-1858 
82-2052 
82-1670 
82-1383 
82-2066 

82-504 

82-433 
82-18 

82-213 

82-740 
82-1400 

82-726 
82-2004 
82-1658 

82-713 

82-229 
82-1401 

82-124 

82-1299 

62-1860 

82-19 

82-156 

82-702 

82-476 

82-1865 

82-42 

82-289 

82-239 

82-752 
82-1929 
82-1466 
82-1343 
82-1710 
82-1948 

82-909 
82-1055 

82-266 
82-1902 
82-1711 
82-1323 

82-269 

82-969 
82-2035 
82-1195 

82-664 
82-1268 
82-1758 
82-1774 
82-1807 
82-2068 
82-1010 
82-1152 
82-1302 

82-902 
82-1355 
82-1752 
82-1848 
82-1576 
82-1031 
82-1792 
82-1399 

82-822 
82-1874 
82-1757 
82-1784 
82-1962 
82-1713 
82-1426 
82-2081 
82-1310 

82-116 
82-1505 

82-904 
82-1643 

82-600 
82-1880 
82-1601 
82-1957 

82-836 


Country 


Canada. 

Denmark. 

Canada. 

Do. 

Do. 

Do. 

Do. 

Do. 

Oo. 
Australia. 
Canada. 
South  Africa. 
Canada. 

Oo. 

Do. 

Do. 

Do. 

Do. 
Germany. 
Canada. 
South  Africa. 
Canada. 

Do. 

Do. 
South  Africa. 
Canada. 
Australia. 
Canada. 
South  Africa. 

Do. 
United  KingdOTTL 
Australia. 
Canada. 

Do. 

Oo. 

Do. 
United  Kirtgdom. 
South  Africa. 
Canada. 
South  Africa. 
Canada. 
Australia. 
Canada. 
South  Africa. 
Australia. 
Canada 
Australia. 
Canada. 

Do. 

Oo. 

Do. 
Australia. 
Canada. 

Do. 

Oo. 

Do. 
Italy. 
Sweden. 
Canada. 

Do. 

Do. 

Do. 

Oo. 

Oo. 

Do. 
United  Kingdom. 
Hortg  Kong. 
Canada. 

Do. 

Oo. 

Do. 

Do. 

Do. 
Italy. 
Canada. 

Do. 
Finland. 
Canada. 

Do. 

Do. 

Do. 
Hong  Kong 
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Company 


First  Pacific  InleiTwtional  Ltd. 

FisOfW  PLC 

Fleck  ResourcM  LM 

Fleichef  ChaNanga  Lid 

Formosa  Resourcas  Cofp 

Fort  Knox  Minarals  Ltd 

Fosaco  Minsap  PLC 

Foundation  Raaourcas 


Free  Stale  Conaohdalad  Gold  Minat 

Free  State  Development  S  Investmani  Corp.  Ltd.. 

Freedom  Manne  Ltd 

Freegotd  Recovery  Inc 

Fremont  Gold  Corp — 

Freepon  Resources  Inc. .................. — 

Freeway  Resources  Ltd «..». .. 

Frost  Resources  Irx; — _.. 

FTI  Foodtedi  International  Inc 

Fufi  Heavy  Industries  Ltd ~~. — 

Fu|i  Ptwto  Film  Co.  Ltd 

Gazelle  Resources  Ltd ..... «.»»...»- 

Gent>el  Irwestmenls  Ltd ............. 


General  Minmg  Union  Corp.  Ltd.. 

Geometals  ML 

Gerle  Gold  Ltd 

GetcheM  Resources  Inc »« 

Giant  Resources  Ltd 

Gladstone  Resourcas  Lid 

Glencar  Explorations  PLC 

Glentronic  International......-^ 

Glimmer  Resources  Inc 


Global  Alert  Systems  Corp 

Global  Data  Systems  Corp 

GMN  The  Gospel  Muse  N«t«Wfl(  Ltd.. 

Golconda  Minerals  NL 

Gold  Fields  o«  South  Alnca  Lid 

Gold  Mines  o<  Kalgoarie  Ltd 

Gold  Ridge  Raaourcaa  Inc 

Gold  Rile  Mining  Co _..._.. 

Goklale  Investments  Ltd „__._.. 


Goldbrae  Developments  Lid 

Golden  CtiarKa  Resourcaa  Irtc.. 

Gold  Lion  Resources  Ltd — . 

Golden  Nevada  Resources  tnc 

Golden  Pyramid  Resourced  Inc 

Golden  Seven  Industries  Inc „_....„.. 

Golden  SeviNe  Raaot^cas  Ltd 

Golden  Trerid  Eriergy  Ltd _ 

Goldenrod  Resources  &  Tactmology  inc .. 

Goldfever  Resources  Lid _ 

Goldstack  Resources  Ltd 

Golden  Sitlta  Resources  Inc . 

Goodman  Fielder  Wattie  LW.. 

Granada  Exploration  Corp 

Grand  For1(S  Mines  Ltd.. 
Grand  Metropolitan  PLC. 
Grand  National  Resources  inc . 
Grande  Portage  Resources  Ltd.. 

Grandex  Resources  Ltd 

Grandma  Lees  Inc 

Granville  Island  Brewing  Co 

Great  Central  Mines  Ltd 

Great  Eastern  Mines  Ltd — 

Great  Weighs  Industries  Inc 

Great  World  Resources  Lid 

Greentree  Energy  IfK.. 


Grootvlei  Proprietary  Minaa  Lid... 

Guardian  Resource  Corp „ 

Guest  Keen  S  fteWlalolda  PLC- 
Gulf  lnternatior>al  Minerals  Corp.. 

Gunflint  Resources  Lid 

Gunsteel  Resources  Inc — _... 

Hachi|uni  Ban*  Ltd 

Hagensborg  Resources  Lid 

Haglund  Industries  Iniematiorwl  lfw._ 
Haines  Gypsum  Irtc.. 

Halimari(  Resources  Ltd 

Hang  Lung  Oevaloprnent  Oo.  Ltd.. 

Hank  Seng  Bank  Lid 

Happy  Industries  Ltd  _ 

Harmony  Gold  Mining  Co.  Ltd 

Hars  Systems  lr»c _ 

Hawk  Resourcas  Ine 


FHaNo. 


62-1267 

62-202 
62-1048 
62-1436 
62-1367 
62-1367 

62-952 

62-1992 

62-44 

62-296 
62-1330 
62-1225 
62-1560 
82-1131 

62-402 
62-2045 
62-1628 
82-1132 
62-76 
82-1746 

62-235 

62-311 

62-396 
62-1209 
82-2049 
62-1951 
82-2066 
62-1421 
62-1610 
62-1970 
62-1678 
62-1677 
82-2042 
62-1233 

62-204 
62-2076 
62-1903 
82-1166 

82-667 

82-867 
62-1464 

82-936 
62-1060 
62-1605 
62-1630 
82-1497 
82-1739 
82-1674 
62-1622 

82-506 
82-2040 
62-2009 
62-1663 
82-1920 
62-1247 
82-1100 
82-1767 
82-1855 

82-542 
82-1582 
82-1211 

82-732 
82-1706 
82-1561 
82-1799 

62-222 

82-857 
82-1042 
62-2029 
82-1522 
82-1507 
82-1265 
82-1069 
82-1709 
82-1801 
82-1820 
82-1439 
82-1747 
82-1637 

62-236 
82-1870 
62-1339 


Country 


Oo 


Oo 

(JriHed  Kir 
Canada. 
South  Africa. 
urMeo  Kmgoom. 
Canada. 

Do. 

Oa 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 
Canada. 

xjPnOO  fvingaofn. 
Soirth  AlhCA. 
Australia. 
Canada. 
Oo. 


Oo. 
Oo. 
Oo. 
Oo. 


South  Aftic*. 

Austalia. 

Canada. 

Do. 

Oo. 

Oo. 

Do. 

Oo. 

Do. 

Oo. 

Do. 

Do. 

Do. 

Do. 

Oo. 

Oo. 

Oo. 
Australia. 
Canada. 

Do. 
UnHad  lOngdom. 
Canada. 

Oo. 

Do. 

Do. 

Da 

Oo. 
Australia. 
Canada. 

Do. 

Do. 
South  Africa. 
Canada. 

Unitad  KJnQdoni: 
Canada. 

Oo. 

Da 
Japan. 
Canada. 

Do. 

Oo. 

Do. 
Hong  Kong. 

Do. 
Canada. 
South  Africa. 
Canada. 

Do. 
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Company 


Hawlay  Group  Ltd _ 

Hedlay  Starling  Explocationa  Inc 

liomio  cxpairBaoTO  ld  ..—.-.. — - 

ller«)araon  Land  Oavalopmant  Company  Ltd.. 
Hanlys  Group  Ltd . 


Ilannaasy  Raaource  Corp 

Haritaga  Petroiaums  Inc -._ 

Hcstair  PLC  .„ _ 

Hiddan  Vdtoy  Mines  Inc 

High  Laval  Raaourcas  Ltd 

High  Rivar  Resources  Lid — 

Hrghveld  Steal  ft  Vanadium  Corp.  Ltd.. 

Hi*  Minarals  NL — 

HiNon  Resource  Corp 

Nino  Motors  Ltd.-.——— ..»«...-.....-....• 
HK  TVB  Ltd 


Hokuriku  Bank  Ltd -. 

HoMngar  Inc - 

Homestead  Raaourcas  Inc.-. 

Hong  Kong  ft  China  Gas  Co. 

Hong  Kong  ft  Shang  Hai  Banking  Corp.. 

Hong  Kong  Land  Ca  Ltd 


Ltd.. 


Hopawei  Hofctngg  Ltd.. 

HO  Minerato  Ltd. 

HTR  Industries  tnc 

Hycrott  Resources  ft  Oewlopmont  Corp.. 

Hyperion  Resources  Ltd.- - ~ 

Hysan  Oevakipment  Co.  Ltd 


IBS  Tachnotogias  Lis.. 
Imaaco  Lis.. 


impala  Plalinum  Holdings  Ltd. 
Imperial  Metals  Corp.. 


Industrial  Metals  Corp.. 
Inel  Resources  Ltd — 


kin  House  VWao 

v^  Inocan  Technotogias  Inc 

"Insecta  nowarch  Corp.  1966  Inc . 
Ihspactorata  Inlamatnnal... 

irvteracHon  Raaourcas  Ltd. 


Intermin  Resource  Corp.  Ltd 

International  Airtxvna  Systems  Corp - 

Internalional  CaMacastIng  Technotogias  Inc.. 

International  Cherekee  Oevetopmenis  Ltd 

tniemattonal  Curator  Resources  Ltd 

tnlemational  Oastron  Technotogies  Inc 

International  Dorado  Resources  Ltd 

Intamational  Hard  Suits  tnc 

International  Maggie  Mines  Ltd 

International  Marfcatech  Corp 

International  Mining  Corp.  NL 

lntarr«ational  MHak  Comixiler  Inc 

tnlernatiortal  Movie  Grotjp  Inc 

Intematioral  Prime  Technotogies 

International  Potential  Exptorations  Inc.. 
International  Powertech  Systems  Inc .-. 

International  Rex  Ventures  Inc — 

Intematiortal  Texcan  Technotogy  Corp.. 
INX  Insearch  Group  of  Companiea  Ltd. 

IPC  International  Prospector  Corp - 

Iron  River  Resources  Ltd 

Island  Mining  ft  Exptorations  Co.  Ltd — 

Isuzu  Motors  Ltd 

Izone  btlemational  Ltd 

J  H  Energy  Corp _...... 

J.  Sainsbury  Lid.  PLC _. 

Jack  the  Gripper  tr^c —..—.—.. 

Jacob  Goto  Corp 

Jaguar  Equities  Inc.. 


James  Hardte  Industries  Ltd . 

James  IrKkisties  tnc — - 

Jantar  Resources  Corp 

Japan  Air  Lines  Inc . 


Jefferson  Smurfit  Group  PLC. 

Jentech  Ventures  Corp 

Jdbey  Industries  Ltd . 


JingeHic  Minerals  NL.. 
John  Labatt  Ltd 


Jonpol  Exptorattons  Ltd.. 
Joutel  Resources  Ltd. — 


Julia  Mines  NL 

Justice  IMining  Corp- 
K  2  Flesources  Inc.... 


Fie  No. 


82-1067 
82-1995 
62-1734 
62-1561 
62-1278 
62-1334 
82-1624 
82-1873 
82-1662 
82-1035 
82-1236 

82-596 
82-1036 
82-1979 
82-1388 
82-1072 
62-1045 

82-117 
82-1942 
82-1543 

82-683 

82-861 
82-1547 
82-2002 

82-872 
62-1113 
82-1696 
82-1617 

62-914 

82-118 

82-359 
82-1032 
62-1542 
82-1867 
62-1707 
82-1616 
82-1718 
82-2036 

82-705 
82-1528 
62-1977 
82-1519 
62-1644 
82-1540 
82-1953 
62-1914 
62-1950 
82-1690 
82-1616 

62-813 

82-876 
62-1892 
62-1136 
62-1841 
82-1340 
82-1640 

62-945 
62-1588 
62-1969 
62-1672 

82-556 

82-772 

82-782 
62-1579 

82-913 
62-2001 
62-1539 
82-2070 

82-972 
82-1619 
82-1148 

82-122 
62-1311 
82-1864 
82-1929 
82-1606 
82-1103 
82-1969 

62-502 
82-1666 
82-1196 
82-1673 


Country 


Bermuda. 
Canada. 
Do. 
Hong  Kong. 


Oo. 

Oo. 
IMitad  tungdom. 
Canada. 

Oo. 

Oo. 
SoulhAtrica 


Hong  Kong. 


Oo. 
Hong  Kong. 

Do. 

Do. 

Do. 
Canada. 

Oo. 

Oo. 

Oo. 
Hong  Kong. 


Do 
South  Africa- 
Canada. 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 
duMtsertand. 
Canada. 


Da 

Do. 

Do. 

Oo. 

Do. 

Do. 

Do 
AustraKa 

Oo. 
Canada. 

Oo. 

Oo. 

Oo. 

Oo. 

Do. 

Oo. 

Oo. 


Oo. 


Canada. 

Oo. 
United  Kmgdom. 
Canada 

Do. 
Canada. 
Ausfraka. 
Canada. 

Do. 
Japan. 


Canada. 

Do. 
Australia. 
Canada. 

Do. 

Do 
Australia. 
Canada. 

Do. 
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Company 


Kaaba  Rmoutcm  Inc. 
Kalbva  Mining  NL.. 


Kam  Creed  Mines  Ltd - 

KeNey  Kerr  Eenrgy  Co(p.~ 

Kemgas  Sydney  Inc 

Kenton  Natural  Resources  Corp . 

Kerr  Addison  Mines  Ltd — 

Kettle  River  Resources  Ltd 


Key  Anacon  Mines  Ltd 

Keystone  Explorations  Ltd . 

Kia  Pacific  Gold  Ltd. „. 

KiUick  Gold  Co.  Ltd „ 

Kinross  Mines  Ltd 

KIrin  Brewery  Co.  Ltd.. 


Kleena  Kleene  Gold  Mines  Ltd- 

Klool  Gold  Mining  Co.  Ltd - 

Kloster  Cnjise  AS. 


Kot>old  Resources  Ltd 

KoninMiike  Wessanen  NV . 
Kootenay  King  Resources  Inc  .... 
Kheger  Data  International  Corp.. 

La  Fosse  Platinum  Group  Inc 

LadtxoKe  Group  PLC 

Lana  Gold  Corp 

Landrnarit  Corp _~. 

Lansco  Resources  Lid ~ 

Laverton  Gold  NL 

Leaders  Equity  Corp 

Lectus  Developments  Ltd.. 

Leisureland  Corp.  Ltd 

Lemming  Resources  Ltd.... 

Leonard  Oil  NL 

Lerxxa  Explorations  Ltd. — 

Leslie  Gold  Mines  Ltd 

Lexington  Resources  Ltd.. 


Libanon  Gold  Mming  Co.  Ltd — ._ 

Lit)erty  Bell  Mines  Inc — 

Lightning  Creek  Mmes  Lid — 

Link  Resources  Inc ~.~ 

LitUe  Bear  Resources  Ltd — 

Logan  Mir>e8  Ltd 

London  International  Group  PLC... 

Longreacti  Resources  Ltd 

Lotus  Cosmetics  Intemaikxtal  Ltd.. 

Louisiana  Mining  Corp 

Lucero  Resources  Corp 

Lucky  Bay  Mines  Inc 

Lunar  Resources  Ltd 

Luxmar  Resources  Inc ~.. 

LydentNjrg  Platiunum  Lid 

Lysander  Gold  Corp „. 

Magenta  Devetopmeni  Corp. 

Magnet  Group  Ltd - — 

Mai  PLC 

Makus  Resources  Inc 

Manilou  Reef  Resources «.'-.. 

Manticore  Petroleum  Corp 

Marietta  Resource  Corp 

Marievale  Lid «...~... ~. 


Mariner  Expkxatiora  Inc 

Mariposa  Resources 

Marks  and  Spencer  PLC 

Marttxxougfi  Productions  Lid.. 

Marshall  Energy  Ltd 

Marubeni  Corp 

Materials  TeschrK)logy  Ltd.. 


File  No. 


Country 


Maverick  Naturakte  Beef  Corp - 

Mawson  Pacifk:  Ltd , 

Max  Minerals  inc ~.~ 

Mayne  Nickless  Ltd 

McAdam  Resources  Iik „ 

McConnen  Peel  Resources  Ltd 

Medh»l  Research  International  Lid. 

Melcorp  Securities  Ltd „ 

Menika  Mining  Lid ~ 

Merfin  Hygenic  Products  Ltd 

Meridian  Oil  NL 

Mem  Technologies  Ltd 

Merlin  Mining  NL.. 
Mi  Software  Corp.. 


Microphonics  Technology  Inlemattonal  Corp . 
Mwro  Ventures  Ltd 


82-1049 

82-774 

82-1706 

82-1575 

82-2075 

82-1455 

82-14 

82-666 

82-23 

82-1769 

82-1639 

82-1128 

82-220 

82-188 

82-882 

82-205 

82-1272 

82-1786 

82-1306 

82-1997 

82-1504 

82-1947 

82-1571 

82-1712 

82-176 

82-1562 

82-1862 

82-1520 

82-1364 

82-1900 

82-1727 

82-298 

82-837 

82-223 

82-1871 

82-215 

82-958 

82-1721 

82-2024 

82-1365 

82-911 

82-1468 

82-1470 

82-1476 

82-1926 

82-1756 

82-2034 

82-1754 

82-1791 

82-312 

82-1938 

82-1422 

82-299 

82-1940 

82-1590 

82-1071 

82-1638 

82-1040 

82-224 

82-886 

82-2060 

82-1961 

82-1406 

82-1631 

82-616 

82-1288 

82-1405 

82-1467 

82-1956 

62-1530 

82-1634 

82-1577 

82-2028 

82-146 

82-1248 

82-2077 

82-397 

82-1414 

82-1972 

82-1954 

82-1738 

82-2079 


Do. 
Australia. 
Canada. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Australia. 
Canada. 
South  Africa. 


Canada. 

South  Africa. 

Norway. 

Canada. 

Holland. 

Canada. 

Do. 

Do 
United  Kingdom. 
Canada 

Do. 

Do. 
Australia. 
Canada. 

Do 
New  Zealand. 
Canada. 
Australia. 
Canada. 
South  Africa. 
Canada. 
South  Africa. 
Canada. 

Do. 

Do. 

Do. 

Do. 
Unitad  Kingdom. 
Canada. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
South  Africa 
Canada 

Do. 
Australia. 
United  Kingdom. 
Canada 

Do. 

Do. 

Do 
South  Africa. 
Canada 

Do. 
United  Kingdom. 
Canada. 

Do. 
Japan. 
Australia 
Canada. 
Australia. 
Canada. 
Australia. 
Canada 

Do. 

Do. 
South  Africa. 
Canada 

Do. 
Australia 
Canada 
Australia 
Canada 

Do. 

Do. 


Company 


Microstal  Development  Corp. 

Milestone  Resources  Corp 

Mine  Lake  Minerals  Inc — 

Minerex  Resources  Ltd ~ 

Ming  Mines  Lid . 


Minorco  Minerals  &  Resources  Corp.  Ltd.. 
Mintel  International  Devek)pment  Corp.. 

Miramar  Energy  Corp 

Mitsubishi  Chemical  Industries  Ltd 

Modatech  Systems  Inc — 

Mode  Products  Inc 

Moet  Hennessy  SA 

Motiave  Gold  Inc 

Monarch  Resources  NL — 

Mondavi  Resources  Ltd 

Monte  Carlo  Resources  Lid — 

Montello  Resources  Lid 

Mosquito  Creek  Gold  Mining  Co.  Ltd.. 

Mourn  Angeto  Exptoration  NL 

Mount  Burgess  GoM  Mining  Co.  NL ... 

Mountain  West  Resources  Inc ~ 

Mt  Grant  Mines  Ltd 

Multinationel  Resources  Inc ».... 

Mutual  Resources  Ltd 

MVP  Capital  Corp.. 


Mystery  Mountain  Minerals  Ltd.. 

Napa  Resources  Inc -.... 

National  Australia  Bank 

Natkxial  Fuekxirp  Ltd.. 

Nepheline  Resources  Ltd 

Network  Media  Ltd -.. 

Nevada  North  Resources  Inc ... 

New  Australian  Resources - 

I4ew  Era  Oevetopmerrt  Ltd 

New  Impact  Resources  Inc.. 


New  Japan  Securities  Co.  Lid... 

New  Nadina 

New  Privateer  Mine  Lid 

New  Signet  Resources  Inc 

Newhawk  GoW  Mines  Ltd 

Newline  Resources  Ltd. — ._. — 

Newtec  Industries  Ltd 

Nexus  Resources  Corp 

Nimsk)  International — 


Nippon  Kangyo  Kakumaru  Securities  Co . 

Nissan  Motor  Co.  Ltd 

Niugini  Mining  Ltd 

Nixdorf  Computer  AG 

Nix-O-Tine  Pttarmaceuticals  Ltd 

NMB  Minebea  Co.  Ltd — 

NobelexLtd 

Noble  Mines  A  Oils  Ltd ~~ 

Nokia  Corp 

Nora  Industries  AS 

Noramex  Minerals  Inc „ 

Noranda  Mines  Ltd 


F4etto. 


Normandy  Resources  NL 

Normine  Resources  Ltd 

Norsemont  Mining  Corp 

Norsk  Hydro  AS 

North  American  Aero  Dyrtanics  Lttt 

North  Amencan  Fire  Guaradian  Technotogies  Inc.. 

North  American  Platinum  Ltd 

North  Coast  industries 

North  Kalgurti  Mines  Ltd 

North  Pacific  Industries  Corp 

North  Queensland  Resources  NL 

Northair  Mines  Ltd.. 


Northern  Dyrtasly  Exphxations  Ltd . 

Northfiekl  Minerals 

Norton  Group  Public  Ltd.  Co 

NRT  Research  Technokagiea  Inc.- 

NTV  Oil  ServKe  Industries  Inc 

Nu  Crown  Resources 

Nu  Dawn  Resources  lnc...„~ 

Nucleus  Ltd 

Nuinsco  Resources  Ltd 

Nuspar  Resources  Lid 

Oakwood  Petroleums  Lid 

Odessa  Explorations  Inc 

Ohio  Resources  Corp 

Omoco  Holdings  Ltd 


Country 


82-1764 

Do. 

82-1908 

Do. 

82-2059 

Do. 

82-«46 

Do. 

62-1650 

Do. 

82-206 

Bem«ida 

82-797 

CanMla 

82-1566 

Da 

82-1191 

Japan. 

82-2006 

Canwla 

82-467 

Da 

82-734 

France. 

82-940 

Canada 

82-339 

Auslraia 

82-1993 

82-1901 

Do. 

82-1812 

Da 

82-804 

Do. 

82-1849 

Auskaia 

82-1235 

Do. 

82-1201 

Canada 

82-1789 

Do. 

82-1095 

Da 

82-1171 

Do. 

82-1932 

Do. 

82-1532 

Do. 

82-2050 

Do. 

82-1015 

Australia 

82-1893 

Cwada 

82-1814 

Do. 

82-1481 

Auslraia 

62-1665 

Canada 

82-2069 

Ausiraka 

82-1796 

Canada 

82-1761 

Do. 

82-1813 

JaparL 

82-2054 

Canada 

82-1406 

Da 

82-1840 

Do. 

82-739 

Do. 

82-1681 

Do. 

82-926 

Do. 

82-679 

Da 

82-660 

Bermuda 

82-1679 

iBfian. 

82-207 

Do. 

82-1230 

New  Guinea 

82-1730 

Germany. 

82-2030 

Carwda 

82-1069 

Japan. 

82-1686 

Australia 

82-509 

Canada 

82-1490 

Fmtand. 

82-1613 

Norway. 

82-939 

82-158 

Do. 

82-1975 

AusMta. 

82-1144 

Canada 

82-1486 

Do. 

82-1212 

Norway. 

82-1664 

Canada 

82-1921 

Do. 

82-1826 

Do. 

82-2073 

Do. 

82-2086 

Australia 

82-1614 

Canada 

82-1749 

Auskalia 

82-305 

Do. 

82-1295 

Do. 

82-2065 

Do. 

82-2011 

Uniled  KingdonL 

82-1626 

Canada. 

82-1453 

Do. 

82-2071 

Do. 

82-1831 

Do. 

82-1552 

Australia 

82-1646 

Canada. 

82-464 

Da 

82-564 

Do. 

82-1335 

Da 

82-1729 

Da 

82-1887 

Da 
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Company 


Drang*  Fraa  Stale  Invastments  Ltd . 

Oitiax  Industrias  Inc - - ■— 

Orex  Resourcea  Lid 

Orioia  Communicaliona  Inc 

Orion  Reaourcaa  LM 

Ormonl  ExptoraHon  Lid 

Oraina  Oaaourcaa  Lid .. 

Oaaa  Raaouroaa  hw 

CVeraoat  Inna  SA 

Ovaraaa  PMnum  Corp 

0«wan  Vaniuraa  Lid 

Oxm  mduakiaa  Ltd 

Oy  Waralia  AB 

Pachana  Induslhaa  Lid 

PacMc  Kaniidga  Vaniuraa  Inc 

Pactlic  Mnaaaarch  Ltd 

PaciCc  Sanlinal  Gold  Coq> 

Pad  Raaouroaa 

Paget  RaaourcM  Lid 

Pak  Man  Raaouroaa  mc 

Palmar  IndusWea  Lid 

Pamour  loc 

Pan  Auatrakwt  Mining  Lid 

Pan  Cwwdtan  Palrolaum  Lid 

Pan  Wand  Raaouroa  Corp 

Pan  \WorW  Vaniuraa  Inc .~ 

Panaaoni  Engary  Corp .... 

Panorama  Raaouroaa  Lid 


Paracomp  Tachnolgiaa 

PyaHan  Oavalapmani  Corp 

Paalal  Food  Corp 

Pathlacnica  Lid — : 

Paylon  Vaniuraa  Inc 

PCH  Poat  Cwaar  HabiMa  mc 

Peninsulw  and  OrianM  Slaam  Navagalion  Co 

PaHiwn  Gold  "N"  Graina  Inc 

Pelsart  Raaouroaa  NL 

PerakH  Raaouroaa  Corp 

PelroAama  Inlemattoral  Raaouicaa»».»«..<>»..*. 

PelroguH  Raaouroaa  Lid 

PetooKa  ON  «  Qaa  Ud 

PatroH  Energy  A  Minarala  Corp 

PIC  f^oapadora  imomalional  Corp 

Pink  Pagea  PuMcationa  mc 

Placer  PaoWc  Ud 

Plastic  Engine  Tedwiotogy  Corp 

PlatgoM  Padlic  NL 

Plalonia  Dawelopmenta  mc 

PLCSyatama ~ 

Poia  Reeourcea  Ltd 

PoUy  Pack  IntamaMonai  PLC.*.......*.*................. 

Po«*dar  MatM  AuaMKa  Ltd 

Power  Corporation  o(  Canada 

Po«Mr  Financial  Corp 

PrasidanI  Minaa  Ltd ........... 

Praalay  Laboratoriea  Inc.- 
Prinoeton  Reeourcea  Corp 

iLid... 

I  Lid..... 
Proptiel  Raaouroaa  Ltd — 

Pnidaniial  Corp.  PLC _ 

PSM  Tachnotogiaa  Inc — 

Purtchlor  Technology 

Pyro  Air  Tectwwiogiee  mc . 
Quadra  Logic  Tachnologiea  mc 
Outf  Ridge  Winery  Na^m  VaHey 
Quebec  Eicplorara  Corp.  Ltd. 
Queen  Margaret  Gold  Minaa  NL 
Quaenataka  Reeourcea  Ltd 
OuiMo  Reeourcea  mc 
Quintal  mdualriea  Ltd 
Quinio  Mining  Corp 

Quorum  naaouroe  Corp 

R  C  J  Raaourcea  Ltd ~.~ 

Racai  Oaclronlca  PLC 

Rammax  Indualriee  IM 

Rai  Marketing  Group  mc 

Ramm  Venture  Corp 

Ramtron  AuatraNa  Ltd. 

Rand  Extanatone  A  Exptoratton  Ltd — - 

Randfontem  Estataa  GokJ  Mining  Co.  Witw«terarand  Lid. 


RteNo. 


82-1220 

82-478 
82-1770 

82-474 
82-1604 
82-1606 
82-1555 
82-2062 

82-166 
82-1780 
82-1731 
82-1402 

82-«33 
62-1589 
82-1777 

82-947 
82-2007 
62-1386 
82-1570 
62-1186 
82-1882 
62-2015 
82-1 7S3 

62-285 
82-1829 
82-1795 
82-1475 
62-1965 
82-1612 
82-2051 
82-1854 
62-1684 
62-1904 
82-1826 
82-1726 
62-2063 
82-1732 

82-484 
82-1447 
62-1701 

82-685 
82-2053 

82-796 
82-2039 
82-1964 
82-1952 
82-1623 
62-1847 
82-1966 
82-2072 

82-760 
82-1161 
82-1671 

82-137 
62-1716 

62-959 
82-1743 
82-1514 
82-1971 
82-1351 
82-1382 
82-1477 
82-1151 
82-1480 
82-2018 
82-1662 
82-1744 

82-635 

82-414 

82-565 
62-1960 
82-1825 

82-475 
82-1838 
62-1527 

82-481 

82-963 
82-1282 

82-809 
82-1430 
82-1834 

82-267 


Country 


South  Africa. 
Canada. 

Do 

Do. 

Do. 

Oo. 

Do. 

Do. 
Luxemburg. 
Canada. 

Do. 

Do. 
Finland. 
Canada. 

Do. 

Do. 

Do. 
Australia. 
Canada. 

Do. 

Do. 

Do. 
Australia. 
Canada. 

Do. 

Oo. 

Oo. 

Do. 

Do. 

Oo. 

Oo. 

Da 

Oo. 

Do. 

Do. 
United  Kingdom. 
Canada. 
AuatraHa 
Canada. 

Oo. 
Australia 
Canada. 

Oa 

Oo. 

Do. 
Australia. 
Canada 
Australia 
Canada. 

Da 

Do. 
United  Kingdom. 

Canada. 

Oo. 

Oa 

Oa 

Oo. 

Oa 

Oo. 

Oo. 
United  Kingdom 
Canada 

Oo. 

Oo. 

Oo. 

Oo. 

Do. 
Australia. 
Canada 

Do. 

Do. 

Oo. 

Do. 

Da 
United  Kingdom. 
Canada 

Oo. 

Do. 
Australia 
South  Africa 

Do. 


Company 


Rant(  Organisation 

Rapid  Resource  Corp 

Ray  Net  Communicatiorts  Systems  mc . 

Rayrock  YeikMrknile  Resources  m& 

Reeko  Expkxations  Lid — 

Real  de  Minos  Mining  mc 

Recco  nosearch  Corp 

Redlem  Resources  Ltd 


Redwood  Reeources  Inc.- ~ 

Reg  Resources  Corp 

Regional  YeUow  Directories  PLC.. 
Rembrandt  GoW  Mines  Ltd 


Revere  Resources  Ltd 

Resource  Mineral  A  Equities  Ltd.. 

Reward  Resources  Ltd 

Rex  Silver  Mines  Lid 

Rexford  Minerals  Ltd 

Rhys  Ventures  Ltd 

Rich  Coast  Sulphur  Ltd 

RictiwoB  Resources  Lld~» 


Rimacan  Reeources  LM . 


Ritz  Resources  Ltd 

Rocket  Energy  Resources  Lld_ 


Rockingham  Resources  Inc. 
Rockridge  Mining  Corp. — 
Rockspan  Resourcea  Ltd.. 
Rococco  Resources  IJd.... 
Roddy  Resources  Ltd 


RotoH  Exptoralion  Ltd.. 
Roper  Resources.. 


Roodepoort  GoM  Holdmgs  Ltd.. 
Rosenthal  A  G 


RothchiU  GokJ  Corp 

Rothmans  mtemational  PLC.. 
Roxwell  GoW  Mines  Ltd 


Royal  Bank  ol  Canada 

Royal  Crystal  Resources  Ltd . 
Royal  Pacific  Seafarms  Ltd.... 
HTZ  Corp.  PLC. 


Rustenburg  Platinum  HoMinga  LkJ.. 
Rutland  Biotech  Ltd — 


Saint  Helena  GoM  Mines  Ltd.. 

Samos  Resources  Lid 

Sanderson  TechrK>fogles  mc .. 
San  Miguel  Corp..~ 
Santos  Lld.„,. _ 


Sanyo  Eteclric  Co.  Ltd.. 


Sanyo  Securitfes  Co.  Ltd 

Sartigan  Granite  Corp 

SasolLtd. - 

Sato  Stevia  mtemational  Inc.. 

Savanrw  Resources  Ltd 

Schmitt  Industries  Inc 

Schreiber  Reeources  Ltd 

Scottish  Heritable  Trust- 


Seadrift  mtemational  Expkxtatnn  Ltd . 

Seastar  Resource  Corp  ..„ 

Sedgwick  Group  PLC 

Seguro  Reeources  Ltd.. 


Seven  Mite  High  Resources  mc . 

Shakwak  Exploration  Co.  Ltd 

Shandon  Resources  Inc . 
ShaneN  Intematxxial  Energy  Corp . 

Shanrxx^k  Corp 

Sherritt  Gordon  Mines  Ltd 

Shilling  Resources  Inc 

Shogun  Devetopments  Corp 

Siomons  Akbengesellschafl ..»_... 
Siemont  Resources  Ltd 


Sikaman  GoM  Resources  LM... 


Silent  Canyon  Resources  LM ... 

Silver  HM  Mines  LM 

Silver  Princess  Resources  Inc.. 

Silver  Ridge  Resources ~ 

Silverhawk  Resources  LM 

Silversword  Corp 

Silverquest  Resources  LM 

Sino  Business  Machines  mc — 

Sino  Land  Co 

Sirius  Corp.  NL.. 


Skandia  International  HokSng  AB.. 
SKF 


File  No. 


82-17 
62-2005 
82-1591 

82-378 
82-1286 
82-2033 
82-1688 
82-1824 

82-606 

82-864 
82-2044 
82-1762 
82-1771 
82-1644 
82-1667 
82-1793 
82-1895 
82-1936 
82-1621 
82-1890 
62-1682 
82-1910 
82-1916 
82-2064 
82-1842 

82-863 

82-715 

82-893 
82-1827 
82-2020 
82-1853 
82-1648 
82-1627 
82-84 
82-1788 

82-768 
82-1797 
82-1737 
82-1141 

82-241 
82-1526 

82-232 
82-2027 
62-2060 

62-306 
82-34 

82-264 
82-1857 
82-2023 

82-631 
82-1329 
82-1258 
82-1872 
82-1395 
82-2063 

82-459 

82-963 
82-1529 
62-1995 
82-1307 
82-1122 
82-1675 
82-1689 
82-1782 
82-29 
82-2017 

82-677 
82-73 
82-1876 
62-1651 
82-1632 
82-1496 
82-1811 
82-1077 
82-1683 
82-1583 
82-1861 
82-1510 
82-1868 
82-1147 
82-1574 

82-139 


Country 


Da 
Canada 

Oa 

Do. 

Do. 

Oa 

Da 

Do. 

Do. 

Oo. 
United  Kingdom. 
Canada 

Oo. 
Australia 
Canada 

Do. 

Oo. 

Oo. 

Oo. 

Oo. 

Do. 

Da 

Oo. 

Oa 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
South  Africa 
Germany. 
Canada 
United  Kingdom. 
Canada 

Oo. 

Oa 

Oo. 
United  tOngdom. 
South  Atrica 
Cenada 
South  Africa 
Canada 

Da 
Philippirtes. 
Australia 
Japait. 

Do. 
Canada 
South  Africa 
Canada 

Oo. 

Oa 

Oo. 
ScoUarM. 
Canada 

Oo. 
United  Kingdom. 
Cartada 

Do. 

Do. 

Da 

Do. 

Oo. 

Da 

Do. 

Do. 
Germany. 
Cwiada 

Do. 

Oo. 

Do.  ' 

Oo. 

Oo. 

Oo. 

Oa 

Oo. 

Do. 
Hong  Kong 
Australia 
Sweden. 

Oo. 


^     \ 
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Coinp*ny 


Soum  Roodvoort  IMn  R«l  ATMS  ttd.. 


SouiiwMcai  LwdAGVlontfon  Od.  Ud.. 
Soutfwn  PMMc  PiniMn  tIL...«»»—-.». 

Soulham  3lv  nwourew  Ltd 

SouMandi  MMrq  Ooip .— ■—■■■—— 

SouttwariHokangilJd. 


Spifgos  Esptoi*fcw  HL~ ....... 

SPl  SaMy  ft^agliig  miwnlionl  Uri. 


Ud. 


Ltd- 


SHHon 

Slwto  mdHMM  Ltd 

SMco  hie 

Stota  ntWMBi  Coip 

SW  Sodali  nMMriirti  TaMonica  PA . 

SMtoriMn  QoM  MMng  Oo.  Ud ~ 

Stfrw  nwmmvm  Ud 

Stntak  nawuww  Ud 

SMIhOMI).  Ltd 

SMMgic  OuiiimiiiiiaBni  Ud 

Stryhf  nmamtm  ua. 


FMNa 


•2-194S 
«2-t485 


•S-MOO 

82-«M« 


da-MM 

a-i«M 


•e-ioa 

dS-MBI 

«S-1«7 

de-t441 

K-t«a 

•S-IMS 
«-1Mi 


•2-U9S 


Sub  Mgal  Odd  MMn^Co.  Ud..... 

Su|p<M««BQold  Can>  — 

Sunwc  VMIoras  lnc.«»»">-»* 

Sun  BUMMnmnl  HoMng  €«».. 
Sun  Hung  KH  PrapMfn  Ud . — 
Sun  RNwQdWCdip.. 


SunVaMyQOW«Mn«Ud 

Sun  VMay  10  A  ftari  U«i>  nnouren  Ud.. 

SunmM  Enav  W  Inc. 

SunaMn*  AMMto  Ud 

SuniTM  huMWwnli  IKsmalional  Onp 

SupwtKh  taduaWaa  Inc ~ 

Supranw  Mmowgm  Inc 

Surf  MM Mfciwltrt 

SuNon  nwowcw  Ud 

Swan  RaMHCM  Ltd. 


Systams  DMlBnart  PLC. 
T  E  N  PriMM  CaUa  ^ 
T I  Tnwal  Mamadondllnc. 

TAB  Vantaraa  Oo>p 

Taniam  nawiiicaa  inc ..- 

Tam  ^aa  TaChndtoQy  Coip.' 

Taro-VH  IndnaMaa  Ud 

Twran  naaoiacaa  Ud 

TaOar  naaoiacaa  Ud 

Taywin  Raaoovoaa  Ud .«.».... 
TcMkazan  Entaipdaaa  Inc.. 
Tachnigan  PMinuni  Oovp..... 
TaaaWn  Raaourcaa  Ud»«««. 

Tain  Saw Oa.  Ltd.— 

Talaclfonici  HoldinDt  Ud..... 


Inc.. 


M-iaw 

•2-M73 

M-aoi 


Country 


Talalonoa  da  Marfoo  SA.. 
Talaaia  Con>.  Inc.. 
Tanaion  Stim  Caip... 


Ud. 


Tanacamp  Oavalopfnart 
Tanaoa  mdualrtaa  Ud..„ 

Tarrax  Raaoiaoaa  Ud  »»....»« 

Taiyl  Raaoonaa  Carp  ..»...».«».• 

Taulon  naaawcaa  Coip 

Taaaa  Nortvm  01 A  Oaa  Inc ... 
Tlw  J  C  SnMi  MartMdnB  Ooip. 
TMoaMaaowoaakc-.- 

Thorn  EM  Ud 

Thundar  Englnaa  Ooip.. 
TiMany  Raaouroaa  Inc... 


88-»7« 

Do. 

M-<Md 

Do. 

«S-I77« 

OOl 

dS-WS 

Do. 

«C-1fM 

Soulh  AMcft. 

•S-M8I 

Canada. 

M-163S 

Oa 

tt-rrrs 

Oo. 

««-17S5 

Mon0Kan» 

as-i9« 

«C-tS7* 

Do. 

a^■tni 

Oa 

•e-iss0 

Oo. 

62-1223 

Auafeaiia. 

62-4031 

Canada. 

62-1761 

00. 

62-1246 

Do. 

62-2067 

Da 

62-«ie 

Oa 

62-477 

AuaMta. 

62-1166 

Undad  Kingdom. 

62-1668 

Canada. 

62-1617 

Oa 

62-1««2 

Oa 

62-I2M 

Oa 

82-1  MS 

Oa 

62-210 

iaraal. 

62-1661 

Canada. 

62-2608 

Oa 

62-1546 

Oa 

62-1680 

Oa 

62-MS6 

Oa 

62-601 

Oa 

62-1661 
62-1988 


62-1687 
62  1646 
62-1261 


62-1364 
62-1648 
62-18M 

62-1606 

62-373 

62-16S2 

62-1560 


Oa 
Oa 
Oa. 
Do. 


Do. 
Da 
Oa 

Oo. 
unaao  lungoom. 

Do. 
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Company 


Tiftntik  PLC 

TME  Raaoupoaa  Inc.. 


Toronto  Dmnaaon  Bank.. 

ToyotwCoUd 

Toyota  Motor  Co.  Lid — 

Tiac  Induatnaa  Inc 


Trafalgar  House  PLC 

Trans  Amenca  Induslnas  Ltd 

Trana  Atlantic  Resources  lr«c 

Trans  Rampart  Industnes  Ud 

Transvaal  Conaobdaiad  Land  6  Exploralion  Co- 

Treasure  Island  Resources  Corp 

Tri  Gold  Industries  Inc 

Tri  Pacific  Resoitfces  lid — ..»..»...»»».»«......»...» 

Triad  Mnarato  N  L 


Trian  EQuiaaa  Ud 


Trinity  Raaouroaa  Ud.. 


Ud. 


Triple  M  Minng  Corp. 

Tnumph  Petroleums  Ltd 

Tropical  Submarwia 

True  North  i=im  6  >Adeo  f^oducliana  Inc . 

Tylox  Reaouroa  Corp 

U  S  Grant  GoW  Mnaig  Co.  Ud 

U  Save  Foods  Ltd 

r  PLC 


Inc- 


Umbertoa  PBBia 

Unilens  Optical  Corp 

Union  FidaMy  Tnjaiaa  Compwy  of  Austtaia  Ud- 

Unique  Resources  Ltd - — 

Unisel  Gold  Mines  Ud — _»....» 

Urvted  Kano  HH  Minaa  Ud  »  

Unrtad  Siscoe  Mirtes  Inc 

Univex  Mviing  Corp.  Ud .- ...-* 

US  Ammunition  Co.  Ltd 

US  Platinum  kic 

UT  Technoloqiea  Ud 

Vaal  Reefs  Exptoradan  A  Mining  Oo.  Ud 

Valeniine  Gold  Corp 

Valley  01  &  Gas  Corp 

Vananda  GoM  Ud 


Vanoowrer  VerMure  Corp.. 
Vanstates  Resources  Ud. 


Veitscher  MagnosOworke  AG 

VekTO  Induslnes  NV 

Venterapoal  Gold  Mining  Oo.  Ltd.. 

Vflvdslone  Gold  Corp 

Vertex  Resources  Ltd 

Viceroy  Resource  Corp 

Vickers  PuMc  Ltd.  Co 

Victoria  Exptoraion  N I 

Visible  GoM  Inc 


Vlaktonlein  GoW  Mining  Ca  Ud 

VoicecaHLld 

VSC  Technotogy  Inc .... __ _.. 

VTL  Venture  Oorp 

WCN  Investment  Corp 

W  C  W  Western  Canada  Water  Enlarpriaas  Inc.. 

WalhaHa  Mming  Co.  ML 

War  Eagle  Mining  Co.. 


Watoor  Puriicabon  Oylarwa  Itk.. 
Welkom  GoM  HoMinga  Ud 


West  Delta  Resources  Ltd. 
West  Mar  Resources  LM.. 


West  Rand  Consohdated  Mines  Ud ... 

Wast  Rim  Resources  Inc 

Western  Areas  GoM  Mining  Ca  Ltd.- 

Westem  Deep  Levels  Ltd 

Wastiake  Industnes  Inc 

Wesdey  Mines  Ltd 

Whim  Creek  Consolidated  Nl 

Wilanour  Resources  Ltd 

Williams  HoMings  PLC 

Winkelhaak  Mines  Ud. 

Winalow  Gold  Corp- 


Wonder  Manna  Raaources  Ud- 

Woolworths  LW -...- 

Wydmar  DeveMpment  Corp 

r.  Cal  Reaources  Ud 

Xenium  Resources  Ltd 

Yolhinv  Band  Reaources  tnc»-... 

Yelkxrvjack  Resources  Ltd 

Yukon  Minerals  Corp — 


File  Mo. 


Country 


82-1878 

United  Kingdom. 

82-1200 

Canada. 

82-142 

Do. 

82-1172 

Japan. 

62-208 

Do. 

82-1008 

Cwiada. 

82-1894 

Unnad  Kingdom. 

82-1980 

Canada 

82-1682 

Da 

82-1058 

Oo. 

82-304 

SoudtAMoa. 

82-750 

Canada. 

82-1633 

Do. 

82-1733 

Da 

82-1595 

%uHntaL 

82-466 

Canada. 

82-610 

Oa 

82-1699 

Oo. 

82-1668 

Do. 

62^806 

Oa 

82-1800 

Oo. 

82-1053 

Da 

82-1915 

Oa 

82-1886 

Oo. 

82-671 

Unaad  KingdonL 

82-1324 

^t**rff 

62-1988 

Do. 

82-1443 

Auatrata. 

82-1927 

Canada. 

62-236 

SouaiAMoa 

82-61 

Canwia. 

82-194 

Da 

62-1605 

Oo. 

82-1509 

Do. 

62-714 

Oo. 

82-1691 

Do. 

62-56 

SouttiAMca. 

82-1959 

Canada. 

82-1991 

82-1883 

bo. 

82-1998 

Oa 

62-1436 

Do. 

82-1573 

Ausaia. 

82-145 

tirillwidiaiili 

82-216 

SoudiAMca. 

82-1735 

Canada. 

82-1596 

Do. 

82-1193 

Oo. 

82-1359 

United  Kvigdom 

82-322 

Australia. 

82-2019 

Canada. 

82-217 

Soum  Africa. 

62-1169 

Austria. 

82-1583 

Canada. 

82-1419 

Oo. 

62-1592 

Oo. 

82-1865 

Oa 

82-1036 

Auskalia. 

82-2006 

Canada. 

82-1284 

Oo 

62-57 

South  Africa. 

62-1535 

Cwwia. 

82-751 

Oo. 

82-314 

South  Africa. 

82-1680 

Canada. 

82-268 

Soudi  Africa. 

82-56 

Oo. 

82-821 

82-1068 

Oo. 

82-1246 

Austrafia. 

82-63 

Canada. 

82-1889 

Unrted  Kmgdonn. 

82-221 

South  Africa 

82-1802 

Canada 

82-1787 

Do. 

82-670 

Aualraia 

82-2066 

Canada 

82-1655 

Oo. 

82-1717 

Oa 

82-1884 

Do. 

82-1765 

Do. 

82-1635 

Oo. 
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Company 


FitoNa 


Country 


ZanM  Ltd 

Zabac  RatourcM  Ltd 

ZanHh  t/HMt  Rocovwy  lnc~ 

Zuni  Erwrgy  Corp 

2001  R«aouro«  kiduMriM 


62-932 
82-1759 
82-1723 
82-1660 
62-1187 


Australia. 
Canada. 

Do. 

Do. 

Do. 


OEPARTMEMT  OF  STATE 

ICM-«/1202] 

National  Committee  for  the  U^ 
Organization  for  ttie  International 
Consultative  Committee  on  Radio 
(CCIR);  Meeting 

CCIR  Study  Group  II  concerning 
Space  Research  and  Radio-astronomy 
will  meet  on  August  10. 1988  at  NASA 
Headquarters,  600  Independence 
Avenue,  Washington,  DC  in  Room  5211 
at  1:00  P.M.  to  review  work  and  consider 
contributions  for  its  next  international 
meeting. 

Members  of  the  general  public  are 
invited  to  attend  the  meeting  and  join  in 
the  discussion,  subject  to  the 
instructions  of  the  Chairman. 
Admittance  of  public  members  will  be 
limited  to  the  seating  available. 

Request  for  further  information  should 
be  directed  to  Mr.  Richard  Shrum.  State 
Department,  Washington,  DC,  telephone 
(202)  647-2592. 

Date:  July  18. 1968. 
Richard  Shnun, 

Chairman.  CCIR  National  Committee. 
|FR  Doc  88-16310  Filed  7-1&-88:  8:45  am| 

SNJJNO  coot  4710-07-M 

[CM-S/1204] 

Oceans  and  International 
Environmental  and  Scientific  Affairs 
Advisory  Committee;  Partially  Closed 
Meeting 

The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 
will  meet  at  lOKW  a.m.,  Wednesday, 
August  10. 1988,  in  Room  1205, 
Department  of  State,  22nd  and  C  Streets 
NW.,  Washington.  DC. 

At  this  meeting,  officers  responsible 
for  Antarctic  affairs  in  the  Department 
of  State  will  discuss  the  recently 
adopted  Convention  on  the  Regulation 
of  Antarctic  Mineral  Resource  activities. 
The  upcoming  first  meeting  of  the 
Convention  for  the  Conservation  of 
Antarctic  Seals,  to  be  held  in  London. 
September  12-16, 1968.  will  be 
discussed,  as  will  the  seventh  annual 
meeting  of  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 


Resources,  to  be  held  in  Hobart. 
November  1988.  Department  o^icials 
will  also  be  prepared  to  discuss  other 
key  issues  and  problems  involving  the 
Antarctic  in  the  context  of  current 
domestic  and  international 
developments.  This  session  will  be  open 
to  the  public.  The  public  will  be 
admitted  to  the  session  to  the  limits  of 
seating  capacity  and  will  be  given  the 
opportunity  to  participate  in  discussion 
according  to  the  instructions  of  the 
Chairman.  As  access  to  the  Department 
of  State  is  controlled,  persons  wishing  to 
attend  the  meeting  should  enter  the 
Department  through  the  Diplomatic  ("C" 
Street)  Entrance.  Department  ofHcials 
will  be  at  the  Diplomatic  Entrance  to 
escort  attendees. 

The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 
will  also  meet  on  Tuesday.  August  9.  in 
Room  1205,  Department  of  State.  22nd 
and  C  Streets  NW.  The  purpose  of  these 
discussions  will  be  to  elicit  views 
concerning  the  further  development  of 
United  States  poUcy  regarding  Antarctic 
resources,  particularly  Antarctic  mineral 
resources.  The  upcoming  meetings  on 
Antarctic  marine  living  resources  and  on 
seals  will  also  be  discussed.  The 
meeting  will  include  classifled  brierings 
and  examination  and  discussion  of 
classified  documents  pursuant  to 
Executive  Order  12356.  The  disclosure  of 
classified  material  and  revelation  of 
considerations  which  go  into  policy 
development  would  substantially 
undermine  and  frustrate  the  U.S. 
position  in  future  meetings  and 
negotiations.  Therefore,  the  meeting  will 
not  be  open  to  the  public,  pursuant  to 
section  10(d]  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C  552b(c)(l) 
and  5  U.S.C.  552b(c)(9)(B). 

Requests  for  further  information  on 
the  meetings  should  be  directed  to  R. 
Tucker  Scully  of  OES/OPA.  Room  5801. 
Department  of  State.  He  may  be  reached 
by  telephone  on  (202)  647-3262. 
Fradwick  M.  Bflrnthal. 
Chairman. 
(FR  Doc.  88-16311  Filed  7-19-88: 8:45  am] 

WU.INO  CODE  «710-a»-M 


(CM-6/1203] 

Stilpping  Coordinating  Committee; 
Meeting 

The  Shipping  Coordinating  Committee 
(SHC)  will  conduct  two  special  open 
meetings  in  August  1988  in  preparation 
for  further  consideration  of  the  subject 
of  liability  and  compensation  related  to 
maritime  carriage  of  hazardous  and 
noxious  substances  (HNS)  by  the 
International  Maritime  Organization 
(IMO)  Legal  Committee.  The  first 
meeting  will  be  held  at  0930  on  Tuesday, 
August  9. 1988  in  Room  2415  of  U.S. 
Coast  Guard  Headquarters.  2100  Second 
St.  SW..  Washington.  DC  20593.  The 
second  meeting  will  be  held  at  0930  on 
Thursday.  18  August  1988  at  the  same 
location. 

As  noted  at  the  special  SHC  meeting 
held  previously  on  June  30, 1988,  the 
purpose  of  these  additional  special 
meetings  is  to  discuss  the  various 
approaches  currently  being  developed 
for  a  possible  new  international  regime 
for  liability  and  compensation  related  to 
maritime  carriage  of  HNS  and  to 
consider  U.S.  positions  on  this  question 
for  the  60th  Session  of  the  IMO  Legal 
Committee  scheduled  to  meet  in  London 
from  10-14  October  1988. 

Members  of  the  public  are  invited  to 
attend  the  meeting,  up  to  the  seating 
capacity  of  the  room. 

For  fiirther  information  pertaining  to 
the  issues  to  be  discussed  at  the 
Shipping  Coordinating  Committee 
meeting,  contact  either  Captain 
Jonathan  Collom  or  Lieutenant 
Commander  Frederick  M.  Rosa,  Jr..  U.S. 
Coast  Guard  (G-LMI).  Washington.  DC 
20593.  telephone  (202)  287-1527. 

Date:  July  8. 1988. 
Richard  C.  Scisaors, 

Chairman.  Shipping  Coordinating  Committee. 
(FR  Doc.  88-16312  Filed  7-19-88;  8:45  am] 

aiUJNG  COOC  4710-07-M 

(CM-8.12011 

Shipping  Coordinating  Committee; 
Siil>committee  on  Safety  of  Life  at  Sea, 
WorWng  Qroup  on  Ship  Design  and 
Equipment;  Meeting 

The  Working  Group  on  Ship  Design 
and  Equipment  of  the  Subcommittee  on 
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Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  August  4, 
1968  at  9:30  a.m.  in  Room  2415  at  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington.  DC 

The  purpose  of  the  meeting  will  be  to 
discuss  the  results  of  the  31st  Session  of 
the  International  Maritime  Organization 
(IMO)  Subcommittee  on  Ship  Design  and 
Equipment  (DE).  held  March  7  to  11. 
1968,  and  to  prq>are  for  the  32nd 
Session  of  IMO  DE  scheduled  for 
December  5  to  9, 196&  Items  of 
discussion  will  indode  the  fblloMdng: 
Harmonization  of  alann  provisions; 
maneuverability  of  ships,  review  of  the 
MODU  Code;  helicopter  facilities 
offshore:  operating  medianisms  for 
watertight  dotvs  and  operating 
procedures  in  service,  snaterials  other 
than  steel  for  pipes;  below  deck 
openings  into  cargo  tanks;  requirements 
for  purpose-  and  non-purpose-built  ships 
dedicated  for  the  cairiage  of  irradiated 
nuclear  fuel;  v«itUation  of  vehicles 
decks  during  loading  and  unloading; 
amendments  of  regidation  0-1/41  of  the 
1974  SOLAS  ConventXMi.  as  amended; 
and.  review  of  reporting  requirements  of 
Codes  and  Assembly  rnolutions  related 
to  work  of  the  Subcommittee. 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  die  room. 

For  further  information  contact 
Capitan  J.  C  Maxham  at  (202)  267-0795 
or  Lieutenant  C<Hnmander  P.  A. 
Richardson  at  (202)  287-2206.  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street.  SWn  Washington,  DC  20593- 
0001. 

Date  June  21, 1988. 
Ricluid  C  Sdssora. 

Chairman,  Shipping  Coordinatiag  Coaunittee. 
[FR  Doc  88-16313  Filed  7-9-88;  8:45  am] 

BHJJNG  COOC  4710-07-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generallied  System  of  Preference 
(GSP);  Review  of  Product  Petitions, 
Pul>ilc  Hearings,  and  List  of  Articles  To 
Be  Sent  to  the  U^  Intemational  Trade 
Commission  (USITC)  for  Review 

summary:  The  purpose  of  this  notice  on 
the  GSP  annual  review  is  (1)  to 
announce  the  acceptance  for  review  of 
petitions  to  modify  the  list  of  articles 
eligible  to  receive  duty-free  treatment 
under  the  GSP;  (2)  to  annoimce  the 
timetable  for  public  hearings  to  consider 
petitions  accepted  for  review;  tmd  (3)  to 
announce  that  the  list  of  articles  herein 
will  be  sent  by  die  United  States  Trade 
Representative  to  the  USITC  to  seek 
advice  with  respect  to  modification  of 
die  list  of  eligible  articles  for  GSP. 


L  Acoeptsace  of  Product  Fetitioiis  for 
Review 

Notice  is  hereby  given  of  acceptance 
for  review  of  product  petitions 
requesting  modification  of  the  list  of 
articles  eligible  to  receive  duty-free 
treatment  under  the  GSP.  as  provided 
for  in  Title  V  of  die  Trade  Act  of  1974 
(die  Act)  (19  U.S.C.  2461-2465).  These 
petitions  were  submitted,  and  will  be 
reviewed,  pursuant  to  regulations 
codified  at  15  CFR  Part  2007.  Because  of 
the  complexity  of  country  practice 
petitions  submitted  for  review  this  year, 
notice  of  those  petitions  accepted  for 
review  will  not  be  given  until  a  later 
date. 

1.  Requests  to  Modify  Product  Eligibility 

Petitions  have  been  submitted  by 
interested  parties  or  foreign 
governments  (1)  to  designate  additional 
articles  as  eligible  for  die  G^  or  (2)  to 
withdraw,  suspend  or  limit  GSP  duty- 
free treatment  accorded  either  to  eligible 
articles  under  the  GSP  or  to  individual 
beneficiary  devekq>ing  countries  with 
respect  to  specific  G^  eligible  articles; 
or  (3)  to  otherwise  modify  GSP 
coverage. 

As  in  previous  reviews,  requests  to 
add  products  to  or  remove  them  from 
die  list  of  articles  eligible  for  GSP  duty- 
free treatment  will  be  evaluated  in 
accordance  with  the  "graduation" 
policy.  In  considering  G^  eligibility  for 
products,  limitations  on  GSP  benefits 
will  be  considned  for  the  more 
economically  advanced  beneficiaiy 
developing  countries  in  specific 
products  where  it  is  determmed  that 
they  have  demonstrated  sufficient 
competitiveness.  Four  criteria  will  be 
taken  into  accoimt  when  any  sudi 
graduation  action  is  considered:  the 
development  level  of  individual 
beneficiary  countries;  their  competitive 
position  in  the  product  concerned;  the 
coimtries'  practices  relating  to  trade, 
investment  and  worker  rights;  and  the 
overall  economic  interests  of  the  United 
States.  The  GSP  Subcommittee  will 
review  information  for  the  relevant  U.S. 
industry  as  enumerated  in  15  CFR 
2007.1(5)  when  considering  the  removal 
of  any  beneficiary  developing  coimtry 
fitim  GSP  eligibility. 

Product  designations  annoimced  at 
the  conclusion  of  the  review  process, 
therefore,  may  be  made  on  a  differential 
basis.  This  means  that  certain 
beneficiary  developing  coimtries  may 
not  be  designated  for  GSP  benefits  on 
certain  products  even  though  those 
countries  are  not  excluded  tmder  the 
competitive  need  provisions  set  forth  in 
section  504(C)(1)  of  die  Trade  Act  of 
1974.  as  amended.  It  also  is  possible  to 


withdraw  GSP  treatment  on  a  product 
fiiom  certain  beneficiary  developing 
countries,  or  reduce  the  competitive 
need  limit  applicable  to  the  countries 
and  product  in  question,  rather  than 
remove  the  {Koduct  entirely  from  GSP 
coverage. 

2.  Information  Subject  to  Public 
Inspection 

Information  submitted  in  connection 
with  the  hearings  will  tie  subject  to 
public  inspecti(m  by  appointment  with 
die  staff  of  die  G^  Information  Center, 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6  and  IS  CFR  2006.10. 
Briefs  or  statements  must  be  submitted 
in  twenty  copies  in  English.  If  the 
document  contains  business  confidential 
information,  twenty  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  twelve  copies  of 
the  confidmtial  version  must  be 
submitted.  In  addition,  the  document 
containing  confidential  infdnnation 
should  be  cleariy  marked  "confidential" 
at  the  top  and  bottom  of  each  and  every 
page  of  the  document  The  version  that 
does  not  contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  eadi  and  every  page  (either 
"public  version"  or  nonconfidential"). 

3.  Communications 

All  communications  writh  regard  to 
these  hearings  should  be  addressed  to: 
GSP  Subcommittee.  Office  of  the  United 
States  Trade  Representative.  800 17th 
Stieet  NW..  Room  517.  Washington.  DC 
2050&  The  telephone  number  of  the 
Secretary  of  the  GSP  Subcommittee  is 
(202)  395-6971.  Questions  may  be 
directed  to  any  member  of  the  staff  of 
the  GSP  Information  Center. 

Acceptance  for  review  of  the  petitions 
listed  herein  does  not  indicate  any 
opinion  with  respect  to  a  disposition  on 
the  merits  of  the  petitions.  Acceptance 
indicates  only  that  the  listed  petitions 
have  been  found  to  be  eligible  for 
review  by  the  GSP  Subcommittee  and 
the  Trade  Policy  Staff  Committee 
(TPSC).  and  that  such  review  will  take 
place. 

II.  Deadline  for  Receipt  of  Requests  to 
Participate  in  the  FuUic  Hearings 

The  GSP  Subcommittee  of  die  TPSC 
invites  submissions  in  support  of  or  in 
opposition  to  any  petition  contained  in 
this  notice.  All  such  submissions  should 
conform  to  15  CFR  Part  2007, 
particulariy  5  §2007.0,  2007.1(a)(1). 
2007.1(a)(2),  and  2007.1(a)(3).  All 
submissions  should  identify  the  product 
of  interest  in  terms  of  both  the  current 
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Tariff  Schedules  of  the  United  States 
(TSUS)  nomenclature  and  the  proposed 
Harmonized  System  tariff  nomenclature. 

Hearings  will  be  held  on  October  3-5 
beginning  at  WiOO  a.m.  in  the  Commerce 
Department  auditorium,  14th  and 
Constitution  Avenue,  NW..  Washington. 
DC.  11)6  hearings  will  be  open  to  the 
public  and  a  transcript  of  the  hearings 
will  be  made  available  for  public 
inspection  or  can  be  purchased  from  the 
reporting  company. 

Requests  to  present  oral  testimony  in 
connection  with  public  hearings  should 
be  accompanied  by  twenty  copies,  in 
English,  of  all  written  briefs  or 
statements  and  should  be  received  by 
the  Chairman  of  the  GSP  Subcommittee 
no  later  than  the  close  of  business 
Monday,  September  12.  Oral  testimony 
before  the  GSP  Subcommittee  will  be 
limited  to  five  minute  presentations  that 
summarize  or  supplement  information 
contained  in  briefs  or  statements 
submitted  for  the  record.  Post-hearing 
briefs  or  statements  will  be  accepted  if 
submitted  in  twenty  copies,  in  English, 
no  later  than  close  of  business  Monday. 
October  24.  Rebuttal  briefs  should  be 
submitted  in  twenty  copies,  in  English, 
by  close  of  business  Monday,  November 
21. 

Parties  not  wishing  to  appear  may 
submit  written  briefs  or  statements  in 
twenty  copies,  in  English,  in  connection 
with  articles  or  countries  under 
consideration  in  the  public  hearings, 
provided  that  such  submissions  are  filed 
by  Wednesday,  October  26  and  conform 
with  the  regulations  cited  above. 

During  1988  and/or  January  1989,  an 
opportunity  will  be  provided  for  the 
public  to  comment  on  nonconfidential 
USrrC  analysis.  Notice  of  the 


availability  of  this  analysis  and  the 
timetable  for  comment  will  be  published 
in  the  Fadaral  Register. 

m.  List  of  ArtidM  WUdi  May  be 
CoosfaiofMl  for  Desisiiatkm  as  Eligible 
Articles  for  Puiposes  of  the  GSP  or  for 
Waivsr  of  die  Competidve  Need  Limit 
and  Od  Which  the  USITC  Will  be  Asked 
to  Provide  Advice 

1.  In  conformity  with  sections  502(a) 
and  131(a)  of  the  Trade  Act  of  1974  as 
amended  (19  U.S.C.  2543(A)  and 
2151(A)),  notice  is  hereby  given  that  the 
articles  listed  herein  may  be  considered 
for  designation  as  eligible  articles  for 
purposes  of  the  GBP,  or  for  modification 
of  their  current  GSP  status. 

An  article  which  is  determined  to  be 
import  sensitive  in  the  context  of  the 
GSP  cannot  be  designated  as  an  eligible 
article.  Recommendations  with  respect 
to  the  eligibility  of  any  listed  article  will 
be  made  after  public  hearings  have  been 
held  and  advice  has  been  received  from 
the  USITC  on  the  probable  effects  of  the 
requested  modification  in  the  GSP  on 
industries  producing  like  or  direcdy 
competitive  articles  and  on  consumers. 

2.  As  explained  in  52  PR  lOSea  Uie 
Harmonized  System  tariff  nomenclature 
is  a  new  international  product 
nomenclature  developed  under  the 
auspices  of  the  Customs  Cooperation 
Council  (CCC)  for  the  purposes  of 
classifying  goods  in  international  trade. 
Tlie  Harmonized  System  is  expected  to 
be  implemented  by  the  United  States 
and  intenationally  on  January  1, 1989, 
and  wiU  replace  the  current  TSUS 
nomenclature.  Product  eligibility  under 
the  coverage  of  the  GSP  program  is 
currenUy  defined  in  terms  of  the  five- 
digit  TSUS  classifications.  However, 


upon  implementation  of  the  Harmonized 
System,  the  coverage  of  the  GSP 
program  will  be  defined  in  terms  of  the 
Harmonized  System.  Therefore,  all 
product-related  petitions  must  identify 
the  product(8)  of  interest  in  terms  of 
both  the  current  TSUS  nomenclature 
and  the  proposed  Harmonzied  System 
tariff  nomenclature.  The  lists  that  follow 
describe  the  articles  that  have  been 
accepted  for  review  in  this  year's  review 
in  terms  of  both  the  TSUS  nomenclature 
and  the  Harmonized  System  tariff 
nomenclature  or  in  tems  of  only  the 
Harmonized  System.  The  TPSC  reserves 
the  right  to  convert  all  of  its  decisions  to 
the  Harmonized  System  nomenclattire. 

3.  Advice  of  the  United  States 
International  Trade  Commission.  On 
behalf  of  the  President  and  in 
accordance  with  sections  S03(A)  and 
131(A)  of  die  Tade  Act  of  1974  as 
amended,  the  USITC  is  being  furnished 
with  the  list  of  articles  published  herein 
for  the  purpose  of  securing  from  the 
USITC  its  advice  on  the  probable 
economic  effect  on  U.S.  industries 
producing  like  or  direcdy  competitive 
articles,  and  on  consumers,  of  the 
modification  of  the  list  of  articles, 
eligible  for  G^.  Also,  on  behalf  of  die 
President  and  in  accordance  with 
section  S04(c)(3)(A)(i)  of  die  Act,  die 
USITC  is  beng  asked  to  funiish 
economic  advice  on  the  probable 
economic  effect  on  U.S.  industries 
producing  like  or  direcdy  competitive 
articles,  and  on  consumers,  of  the 
granting  of  a  waiver  of  competitive  need 
limits  for  the  products  identified  in 
section  C  of  the  lists  which  follow. 
Sandra  |.  Kristolf, 
Chairwoman,  Trade  Policy  Staff  Committee. 

aiLUNO  COM  3M0-01-M 


itmexl 
Fetlcicns  Aeceptsd  for  Review 


Case 

No. 


TSUS  or 
TSUSAl/ 
Iteo  no. 


Article 


Petitioner 


[lie  bradaeted  langMage.in  this  list  has  been  included  only 
to  clarify  the  aocpe  of  the  noiserBd  itens  %iiidi  are  being 
comiderBd,  and  audi  lan^iage  is  not  itself  intended  to 
describe  articles  lidch  are  under  consideration.  ] 

A.    Betittions  to  add  prodicts  to  the  liirt:  of  eligible  articles  for  the  Generalized  Svgtgn  of  Preferences. 

QctuftA  filaoents  and  strips  (in  oondjuous  fbus) ,  whether 
known  as  tow,  yams,  or  fay  any  other  naoe:  ^ 

Vholly  of  fgKufieA  filaoents  (except  laminBted  filanents 
and  plesdfom  f ilsBKnts) : 
Of  glass: 

Not  colored 


309.28 


FFG  Industries,  Inc., 
PitLiiAarj^,  B^ 


cyclic  organic  chemical  products  in  any  physical  fons 
having  a  benzenoid.  quinoid.  or  nodifled  benzenoid 
stzucture,  not  provided  for  in  subpart  A  or  C  of  pert  1, 
sdwdule  4,  of  the  TSUS: 

[Articles  provided  for  in  iteois  402.00  thru  402.32] 
Other: 

Alcohols,  phenols,  ethers  (including  epoxides 
and  aoetals),  alddrydes,  ketones,  alcohol 
peroxides,  ether  peroxides,  ketone  peroxides, 
ml  their  dexivatl>«s: 

[Articles  provided  for  in  itens  403.16  thru 
403.41] 


Other: 


88-2       403.51(pt.) 


Rienols  and  phenol-alcchols: 

Rienol  (H^drooQibensene)  and  its 
salts 


(Joverment  of  HexIco; 
FoioquiiiLa.  S.A.  de  C.V., 
Hesdco 


2/    Tariff  Sdisdules  of  the  Uhited  States  (19  U.S.C.  1202). 


UMI 
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Case 
No. 


88-7 
88-8 
88-9 
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tatitions  Aoospfead  for  Review 


fmex.  I 
Petltiara  ikxxpCBd  fbr  Review 


TSUS  or 
TSUSAl/ 
icen  no. 


Article 


FedLtioner 


:    TSUS  or 
Case    :    TSUGAl/ 
No.    :    itm  to. 


Article 


Fetitianer 


l^tdtions  to  add  nroAgts  tp  th«  limt  of  ^^^Jn^»  mm^^^  far  th«  fi—aliari  Svstan  of  Preferences, 
(con.) 


B.       PUfcitiOBBtO 


prcAjcts  fn»  tt»  llat  of  eHyflvU  «tleles  far  tiic  QenmiHgw!  ?»ffrf_Qf 


406.8E» 


88-4        «)7.05(pt.) 


88-5       490.73 


88-6        515.21  2/ 


745.74 

745.7450 

745.7490 


All  otiier  products,  by  whetewn:  raas  IssMn,  not  proK^ldad 
for  in  sdapsrt  A  or  C  of  part  1.  schedule  4.  of  the  TSUS, 
including  acyclic  organic  fhaalcal  pcodUcts,  iMch  are 
obtained,  derived,  or  nanufactured  in  vhole  or  in  part  finn 
any  of  the  cyclic  pcodsts  having  a  benBenoid,  quinoid,  or 
iir^d1fi<*<1  berzenoid  structure  pcovidad  for  in  the  fdregping 
provlsiora  of  sdapvt  B  or  in  subpart  A  of  part  1.  schBduIe 
4,  of  the  TSUS: 

[Articles  providtod  for  in  items  406.64  thru  406.83] 

Rnaric  acid 

[Articles  provided  for  in  itaas  406.86  thru  407.01] 

Other: 

Maleic  acid;  and  Hslic  acid 

Fatty  siiistancas,  not  aulfonatad  or  sulfated,  and  not 
specially  provided  for: 

Fatty  alcohols  of  aniaal  (including  oaorlne  anioal) 
or  vBgetifcle  ori^jin: 
[Oleyl] 
Other: 

Derived  ttca  oocoaat,  pala-kemel. 
or  pain  oil 

Travertine  ani  articles  of  travertine: 

Travertine,  not  hewn,  not  swed.  not  dressed,  not 
polished,  and  not  otherwise  nanxfactured 

Slide  fasteners,  and  parts  thereof  including  tapes  in 
cantliuous  lengths  but  not  including  tapes  wholly  of 
textile  fibers: 
Farts 

or 
Sliders.  %fith  or  withcxit  pulls 

or 
Other 


Oovemment  of  Mexico 


do. 


OaveTToecx.  of  the  Ihilippines 


(ioverniient  of  Peru 


88-10   412.2220 


88-11  425.18 


Go\«rni)ent  of  Colonbia 
do. 
do. 


M2      610.88 


Products  suitable  for  aedLcinal  use,  nd  drugs: 

Gbtalxed,  derived,  or  ■arufactured  In  vhole  or  In 
part  &CB  mrf  prodjct  provided  for  in  ailipart  A  or 
B  of  part  1.  adwdule  4,  of  the  TSJS: 


Dcv^ 


[Articles  provided  for  in  itak  410.68 
thru  411.27]  v^J         ^ 


Other: 


Dca^  prinarily  affectdng  ^^  central 
nervous  systen,  except  alkaloids  and 
their  dBrivat±ves: 

Anlgesics.  anti{7retics.  and 
mtitiusanBl  anti-inflaaiBtxiry 


IbufKofen 


Nitrogenxis  oaqpomds: 

Hexanethylenetetraaine 


Pipe  art!  tube  fittings  of  iion  or  steel: 

[Articles  provided  for  in  itans  610.62  thru  610.74] 
Other  fittings: 

[Ductile  fittings] 
Other: 

[Flanges;  couplings] 
Other: 

Butt-weld  type  fittings: 

UMer  14  inches  (inside 
diameter) : 

Other  than  alley  iron  or 
steel 


Eth/1  Corporatdcn, 
Rldnxid,  VA 


Uri^t  Chenlcal  (}orpQratian, 
UUadz^ton.  NC 


The  United  States  Butt-Ueld 
Fitting  Conadttee, 
Uadungton,  DC 


1/   Tariff  Schedules  of  the  United  States  (19  U.S.C.  1202). 

2/   Request  is  for  <5P  eligibility  vixler  the  TSUB;  is  eligible  for  (SP  inter  the  HES  effective  the  date  of 

inplenentation  of  the  HIS. 


1/    Tariff  Sdiedules  of  tl«  United  States  (19  U.S.C.  1202). 


UMI 
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PBtitLons  AooqMad  for  Review 


Case 
No. 


TSU5  or 
TSUSAi/ 
iton  no. 


Article 


Petitianer 


fttitifliis  to  rMPve  proAiCts  fnn  the  list  of  ellHMe  an±ch^  far  t*»  n„i>r^Hyy^  f^^^  »f 
Ptcferences.  (oon.) 


88-U     632.42 


88-14      711. Ji 


Othn:  base  ■etale.  tmroM^,  and  wste  and  scrap  of 
such  aetals: 

Other  then  alloys;  and  waste  and  acxap: 
Silicon: 

Cbntainiiig  by  wei^  not  ewer  99.7  percent 
of  silicon 

Hydroneters  and  similar  floating  instnoents: 
thenampters,  pyrcoeters,  bercneters,  hygccneters,  nd 
psydirometers,  %tether  or  not  recording  instzvamts;  any 
ooabination  of  the  foregoing  instzuHnts;  and  articles 
in  «hich  one  or  mre  of  sudi  instzuHciCs  are  incorporated 
as  significant  integral  parts  md  «hidi  are  ordinarily 
xjsed  in  the  hone  or  office  tiiere  they  are  usually  bu^  on 
the  wall,  or  placed  in  nantels,  ihelves,  or  furniture: 
IherDnaeters,  pyroaeters,  banaeters,  hygctneters, 
and  psyehraseters.  whether  or  rot  recording 
instxuBents: 

Non- recording  instztaents: 
DiexBcneters : 

Liquid-filled  theoKneters  with  the 
graduatians  on  the  tajhe  or  on  a  acale 
encloeed  %dthin  an  outer  shell: 
Clinical 
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Annex  I 

Ptetitions  Accepted  for  Review 


:    TSUS  or    : 

Case     :    TSUSA 1/  : 

No.  iton  no.   : 


Article 


Petitianer 


The  Ftoroalloys  Association, 
Uashingtcn.  DC 


C.     Tv^jH^  for  «d^T-  "^  'v-^tdti.T '  ^^n-^f  f"-  «  "^"^-t  on  the  Ijsf  of  pHrlMe  W^t^. 

Toys,  mi  parts  of  toys,  not  specially  provided  for: 
[Toys  having  a  spring  nBdwdsm] 
Other: 

[Articles  provided  for  in  items  737.85  thru 

737.96] 

Otiier: 

[Toys  hsvix^  a  friction  or  wei^t  operated 

Botor] 


8e-15   737.9836 
(tfexlco) 


Florida  Hedical  IncLstries. 
Inc.. 
Leesburg,  FL 


Other  (except  parts): 

Wholly  or  alaost  wholly  of  niber  or 
plastics: 

Toy  balloons  and  pm±balls 


American  In|x>rts.  Inc. 
Irvine,  CA 


1/   Tariff  Schediles  of  ti»  Uhited  States  (19  U.S.C.  l2J2j. 


1/    Tariff  Sd»dules  of  the  Uhited  States  (19  U.S.C.  1202). 


UMI 
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I^tltions  Accepted  for  Review 
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Amex  II 
I^titions  Accepted  for  Review 


Case 
No. 


KTS 
Sil)hBadii«  V 


Article 


Betitioner 


Case 
No. 


HIS 
Stfcheading  1/ 


Article 


Petitianer 


(Ihe  bracketed  lattgjag/t  in  this  list  has  been  included 
only  to  clarify  the  scope  of  the  nunbered  sufcheadings 
«hldi  are  beix^  oonsidered,  and  such  irnigjagp  is  not 
itself  intaided  to  describe  articlas  «hich  are  inder 
consideratian.  ] 

A.    Betiticns  to  add  nrpdjcts  to  the  list  of  eligible  articles  for  The  Gpnpra1l7<y1  Svsrpin  of  Preferences. 

Industrial  aonocartxacylic  fatty  acids;  acid  oils  from 
refining;  industrial  fatty  alcohols: 
Industrial  fatty  alcohols: 

Derived  ftan  fat^  substances  of  animal  or 
vegetable  origin: 
tOleyl) 
Other 


88-HS-l      1519.».^ 


88-HS-2      2905.17.00 


88-HS-3      2907.11.00 


A.     P^HHrms  tn  add  prnAT.r-.  tn  the  ^i'^r  of  pUrible  arrlcles  for  thg  r^r^V^  gYstm  of  Preferences, 
(coo.) 

Pblycarboxylic  acids,  their  arhydrides,  halides, 
peroxides  and  peroocyacids;  their  halogenated, 
sulfonated,  nitrated  or  nitrosated  derivatives: 

Acyclic  polycarboJQrlic  acids,  their  arhydrides, 
halides,  perooddes,  peroocyacids  and  their 
derivatives: 

[Articles  provided  for  in  subheadir^ 
2917.11.00  thru  2917.14.50] 


Allelic  alcohols  enl  their  halogenated,  sulfonated, 

nitrated  or  nitrosated  derivatives: 
Saturated  nonohydrlc  aloohols: 

Dodecan-1-ol  (Lauryl  alcohol) ,  hexadecan- 
l-ol  (Cetyl  alcohol)  and  octadecan-1-ol 
(Stearyl  alcohol) 

Rtenols;  phenol-alcchols: 
MonophBnols: 

Rienol  (HydrooQ^)enzene)  aid  its  salts 


Govemnent  of  the  Riilippines 


do. 


88-Hr,-4   2917.19.15 


Government  of  Mexico; 
Fenoquinia,  S.A.  de  C.V. , 
Mexico 


Other: 


88  HS-5      2917.19.2510 


FVinaric  acid: 

Derived  in  whole  or  in  part  fran 
aromatic  hydrocarbons 
Maleic  acid; 

Succinnic  acid  derived  in  whole  or  in 
part  from  maleic  arhydride  or  from 
<^lohexane; 

Glutaric  acid  derived  in  vjhole  or  in 
part  from  cyclopentanone;  and 
arhydrides,  halides.  peroxides,  per- 
cDcyacids  and  other  derivatives  of 
adipic  acid,  fiiiiaric  acid  derived  in 
whole  or  in  part  fxxa  arcmatdc  hydro- 
carbons, of  maleic  acid,  of  succimic 
acid  derived  in  whole  or  in  part  from 
mleic  aitiydride  or  from  c^lohexane  or 
of  glutaric  acid  derived  in  v*»le  or  in 
part  from  cyclopentanone,  not  elsevhere 
specified  or  included: 

[Products  described  in  additiorial 
U.S.  nate  3  to  section  VI  of  tlie 
HIS] 

Other: 

Maleic  acid 


Governnent  of  Mexico 


oo 


1/    Haxnonized  Tariff  Sdiedble  of  the  Ikiitad  States  (USITC  Rblication  2u3u; . 


1/    Hamcnized  Tariff  Schedule  of  the  United  States  (USnc  Pifclication  2030) 
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FMldans  AcoeptBd  for  Beview 


Case 
No. 


HIS 
SdbhMdlx^l/ 


Article 


FetlCiooer 


A.     PeUttoW  tff  gW  PrV^t*  *»  «*»  ^*t  of  aHyihU  gtdcles  for  ttie  GrrrrnM7PA  Svsrpfn  of  Preferences, 
(con.) 


88-HS-6      2918.19.50(pt.) 


88-HS-7      3817.10.00 


88-HS-8  7019.10.40 

88-HS-9  9607.20.00 

88-HS-lO  9607.20.0060 

88-HS-ll  9607.20.0060 


Caibaxylic  acids  vith  additianal  co^gm  fincticn  and 

their  miiydrides,  halides.  peroeddas  and  perco^aclds; 

their  halognatad,  aulfonatad,  nitxated  or  idtxceated 

derivstivBs: 

Carboocylic  adds  with  alcohol  function  but 
without  other  OBcygen  finctian,  their  aiiydridas 
halides,  penaddes.  penscyacids  and  their 
derlvBti>«s: 

[Articles  provided  for  in  sufcheadiiigs 
2918.11.00  thru  2918.17.50] 

Ocivr: 

[AzcBBtic:  ] 
Other: 

Itelicacid 

Hixed  all^IbeRzenes  and  ndxed  all^lnaphthalenes, 
other  thai  those  of  heading  2707  or  2902  of  the  HIS: 
Mixed  alkylbenzenes 


Glass  fibers  (including  glass  wool)  and  articles 
thereof  (for  exflple,  yam.  yavmx  fabrics): 

SlivBTS,  ravings,  yam  aid  dimiped  strands: 


Gavemnent  of  Mexico 


Shrieve  Chemical  Products, 
Inc.. 
The  Ubodlands,  Texas 


Sewings 

FFG  Industries,  Inc., 

Pittsfaur;^,  PA 

Slide  fasteners  and  parts  thereof: 

Farts 

Gowrment  of  Colcnbia 

or 

Sliders,  with  or  without  pulls 

d>. 

or 

Other 

do. 

Case 
No. 


HIS 
Siisheading  1/ 


Article 


Petitianer 


Prrfttwicgg. 


88-HS-12    280a.69.10 


88-H5-13    2916.39.15 


88-HS-14    2933.90.47 


fm»  tha  list  ^  oHy4W>  «rHr1««  far  the  flmpnillfart  5»vstB»  of 


Hydrogen,  rare  gsaes  and  other  nometals: 
Sillccn: 

[Ctantaixdiv  by  wei^t  not  less  tbm  99.99 
percent  of  silicon] 


Other: 

Ctantainiz^  by  welc^  less  than  99.99 

percent  but  not  lass  thm  99  percent 

of  silicon 

Usaturated  acyclic  BDnocazbcD^lic  acids,  cyclic 
mvcarboo^lic  acids,  their  ortiydrides,  halides, 
penaddes  and  peroocyacids;  their  halogenated, 
sulfonated,  nltxatsd  or  nltroaated  derlwatl:\«a: 

AroMtic  ■DDDcaiboKylic  acids,  their  artiydrldBS, 
halides,  penaddes,  peDa^aclds  and  their 
derivative: 

[Articles  provided  for  in  attasdlngs 
2916.31.10  thru  2916.33.50] 


Other: 


Ibuprofen 


Heterocyclic  coapoiaids  with  nitrogen  hetero-atoo(s) 
only;  nucleic  acids  and  their  salts: 

[Articles  provided  for  in  subheadli^  2933.11.00 
thru  2933.79.50] 

Odier: 

[ArooBtic  or  y^^^^*^  arooatic:  ] 
Other: 

HexanethylenetetraDine 


The  F&Toallays  Association, 
Uashingcon.  DC 


Ethyl  Gocpocatian. 
Rldnenl.  VA 


Uri^t  Chendcal  Corporation, 
Wilodi^ltm.  NC 


1/   Haxncnized  Tariff  Schedule  of  the  Uiited  States  (USIIC  Rbllcatian  2030). 


1/    Hamonized  Tariff  Schedule  of  tl«  United  States  (USIIC  PLblicaticn  2030) . 
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Amex  II 
Petitions  Accepted  for  Review 


B.     1%riri«i«  to  WM»»  mrcArrm  fmw  1^  Urt-  nf  «Hyn>1>  «rHr1^  far  the  Qenerillain?  ffYfflfTT  ^f 
FWfewnCM.  (oon.) 

Ute  or  pipe  fitting)^  (for  «aB|>le,  ooij|>ling», 
•IboHS,  aleevas),  of  iron  or  steel: 

(Axticlae  provided  for  in  edbtmmUx^  7307.11.00 
thru  7307.29,00) 


88-HS-15    7307.93.30 


88-HS-16    9025.11.20 


Other: 


Butt  welding  fitting*: 

With  an  inside  diaieter  of  less  than 
360  ma: 

Of  iron  or  nonallcy  steel 


Hydroneters  and  sinilar  floating  instzuients, 
thezMneters,  pyxaaBters,  baroneters,  hygroneters 
and  psychicnaters ,  recording  or  not,  and  ary 
ccai>lnBtion  of  theae  instnaants;  parts  and 
accessories  diereof : 

IhexBcneterB,  not  ooabined  with  other 
instnaants: 

liquid-filled,  for  direct  readii^: 
Clinical 


Ihe  Ikiited  States  Butt-Ueld 
Fitting  Comsittee, 
Uashington,  DC 


Florida  Medical  Industries, 
Inc.. 
LeesiMTg,  FL 


C.     feritions  for  v»lver  of  caipetlti>)e-neecl  HMt  for  a  proAiCt  on  thp  list  of  eUplMe  ppxiicts. 

Other  toys;  reduced-size  ("scale")  nodels  and  similar 
recreatloral  ncdels,  working  or  not;  pizzles  of  all 
kinds;  and  accessories  thereof: 

[Articles  provided  for  in  sdaheadinES  9503.10.00 
thru  9503.80.801 


88-HS-17    9503.90.50 
(Mexloo) 

88-HS-18    9503.90.60 
(Mexico) 


-HS-19    9503.90.70 
(Meadoo) 


Other: 

[Kites] 
Other: 

Inflatable  toy  balls,  balloons  and 
pundiulls 


Aaerican  Iii|»rts,  Inc., 
Irvine,  CA 


Other  toys  (eaeoept  models),  not  having       Mattel,  Inc. , 
a  spring  nedianisB 


Other 


Hatfthome,  CA; 
Kemer  Barker  Toys.  Inc. , 
Cincinnati,  OH 


do. 


UMI 


1/    Hamcnized  Tariff  Schedule  of  the  United  States  (USTIC  Publication  2030). 


1/    Hannonized  Tariff  Sd»dule  of  the  Uhlted  States  (jUSnC  Publication  2030) . 

IFR  Doc.  88-16303  Filed  7-19-88: 8:45  amj 
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InplwiMntation  of  AiiminIiimiiIs  to 
Spodalty  StMl  import  RoNof 

aocncy:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice. 

SUMMARV:  This  notice  revises  the 
allocation  for  Austria  for  the  restraint 
period  July  20, 1968  through  January  19, 
1989  of  the  quotas  currently  applicable 
to  imports  of  certain  stainless  steel  wire 
rod  and  makes  modifications  in  the 
Tariff  Schedules  of  the  United  States 
(TSUS)  to  implement  this  allocation. 

CFFCCnVC  DATE  July  20, 1988. 

ron  FURTHER  INFORMATION  CONTACR 

Robert  Cassidy  or  Ann  Reed,  Office  of 
the  United  States  Trade  Representative, 
(202)  395-4510. 

SUPPLEMENTARY  INFORMATION: 

Presidential  Proclamation  5679  of  July 
16, 1987  (58  FR  27308)  provided  for  the 
temporary  imposition  of  increased 
tariffs  and  quantitative  restrictions  on 
certain  stainless  steel  and  alloy  tool 
steel  imported  into  the  United  States, 
pursuant  to  section  203  of  the  Trade  Act 
of  1974.  Proclamation  5679  authorizes 
the  U.S.  Trade  Representative  to  take 
such  actions  and  perform  such  functions 
for  the  United  States  as  may  be 
necessary  to  administer  and  implement 
the  relief,  including  negotiating  orderly 
marketing  agreements  and  allocating 
quota  quantities  on  a  country-by- 
country  basis.  The  U.S.  Trade 
Representative  is  also  authorized  to 
make  modifications  in  the  TSUS 
headnote  of  items  proclaimed  by  the 
President  in  order  to  implement  such 
actions. 

Accordingly,  the  U.S.  Trade 
Representative  has  determined  that  Item 
926.16,  Schedule  9,  Subpart  A,  Part  2  of 
the  appendix  to  the  TSUS  be  modified 
by  changing  the  allocation  for  Austria 
and  changing  the  quota  quantity  for 
"Other",  for  the  restraint  period  July  20. 
1988  through  January  19, 1989,  as 
follows: 


Item 

Articles 

Quota 

quanti- 
ty' 

926.16 

If  entered  during  ttte  period  Irom 
July  20.  1988.  through  Jan.  19, 
1969.  inclusive: 
Austria 

"54" 

Other,  except  as  provided  in 
headnote  I0(g)<ii)  lo  this 
tutopan. 

"143" 

■  Quota  quantity  (in  short  tons)  if  entered  during 
the  restraint  penod:  July  20  tttrough  Jan.  10. 


I  have  determined  that  the  above 
changes  in  the  import  relief  are 
appropriate  to  carry  out  the  authority 
granted  by  the  President  to  the  United 
States  Trade  Representative  and  the 
obligations  of  the  United  States,  with 
due  consideration  to  the  interests  of  the 
domestic  producers  of  such  specialty 
steel.  This  action  is  subject  to  further 
modiflcation. 
Ann  HoiiiMr, 

Deputy  United  States  Trade  Representative. 
(FR  Doc.  88-16452  Filed  7-19-88;  8:45  am] 
aiujNa  cooc  3im>-oi-m 


DEPARTMENT  OF  TRANSPORTATION 

llaritliiw  Administration 

(Docket  S-835) 

Mormac  Itarina  Transport,  inc^ 
Application  for  a  Modification 

Notice  is  hereby  given  that  Mormac 
Marine  Transport,  Inc.  (MMT)  by  letter 
dated  July  14, 1988,  has  applied  to  the 
Maritime  Administration  under  section 
805(a)  of  the  Merchant  Marine  Act,  1936, 
as  amended  (Act),  for  modification  to 
the  written  permission  granted  to  Moore 
McCormack  Bulk  Transport,  Inc. 
pursuant  to  section  805(a)  of  the 
Merchant  Marine  Act,  1936,  as  amended, 
and  Article  11-13  of  Operating- 
Differential  Subsidy  Agreement  No. 
MA/MSB-295  for  certain  affiliations 
among  officers  and  directors  of  Mormac 
Marine  Group,  Inc.,  formerly,  Barker 
Associates,  Inc.,  (Mormac  Marine]  and 
the  Interlake  Holding  Company 
(Interlake  Holding)  and  its  subsidiaries. 

By  letter  of  March  20, 1987,  to  counsel 
for  Moore  McCormack  Bulk  Transport, 
Inc.,  the  Maritime  Administrator  granted 
written  permission  for  James  R.  Barker 
to  own  a  pecuniary  interest  in,  and  to 
control  Interlake  Holding  and  Mormac 
Marine  and  through  them,  Interlake 
Steamship  Company  (Interlake), 
Interlake  Leasing  II,  Inc.,  formerly 
Moore  McCormack  Leasing  II,  Inc. 
(Leasing)  and  MMT  for  the  same  scope 
of  domestic  ownership  and  ooerations 
by  Interlake  and  Leasing  as  is  contained 
in  Article  I-ll  of  MMTs  Operating- 
Differential  Subsidy  Agreement.  In 
addition.  Maritime  Administrator 
granted  permission  for  any  common 
officers  and  directors,  so  long  as  Mr. 
Barker's  direct  or  indirect  control  of  the 
companies  exists. 

MMT  requests  that  this  permission  be 
modiHed  to  permit  common  ownership, 
officers  and  directors  of  Interlake, 
Leasing,  and  MMT,  without  a  specific 
reference  to  Mr.  Barker,  in  order  to 
acconmiodate  the  sale  of  certain 


portions  of  the  stock  in  Mormac  Manne 
and  Interlake  Holding  to  Paul  R. 
Tregurtha. 

Fifty  percent  of  the  issued  and 
outstanding  common  stock  of  Mormac 
Marine  would  be  sold  by  Mr.  Barker  and 
members  of  his  family  to  Mr.  Tregurtha. 
Following  the  acquisition  of  the  stock  by 
Mr.  Tregurtha,  Mr.  Tregurtha  would 
become  Chairman  of  Mormac  Marine 
and  Mr.  Barker  would  become  Vice 
Chairman  of  Mormac  Marine.  Mr. 
Barker  and  Mr.  Tregurtha  will,  for  the 
duration  of  any  outstanding  Title  XI 
debt,  retain  voting  control  of  the 
Mormac  Marine  stock. 

Twenty-seven  and  one-half  percent  of 
the  issued  and  outstanding  common 
stock  of  Interlake  Holding  would  also  be 
sold  to  Mr.  Tregurtha  by  Mr.  Barker  and 
members  of  his  family.  Mr.  Barker, 
members  of  Mr.  Barker's  family,  and  Mr. 
Tregurtha  will  enter  into  a  voting 
agreement  pursuant  to  which  Mr.  Barker 
and  Mr.  Tregurtha  will  have  the  power, 
collectively,  to  vote  100  percent  of  the 
shares  of  Interlake  Holding,  each  with 
equal  voting  power.  Following  the 
acquisition  of  Interlake  Holding  stock, 
Mr.  Tregurtha  will  become  Vice 
Chairman  of  Interlake  Holding. 

In  order  to  accommodate  the  common 
ownership  of  Mormac  Marine  and 
Interlake  Holding  by  Mr.  Barker  and  Mr. 
Tregurtha,  the  permission  granted  to 
Bulk  Transport  pursuant  to  section 
805(a)  needs  to  be  modified  to  permit 
common  ownership  as  well  as  common 
officers  and  directors,  deleting  the 
reference  to  Mr.  Barker. 

Any  person,  firm  or  corporation 
having  any  interest  (within  the  meaning 
of  section  805(a)  in  MMTs  request  and 
desiring  to  submit  comments  concerning 
the  request  must  by  5:00  p.m.  on  July  27, 
1988  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  together  with  petition 
for  leave  to  intervene,  the  petition  shall 
state  clearly  and  concisely  the  grounds 
of  interest,  and  the  alleged  facts  relied 
on  for  relief. 

If  no  petition  for  leave  to  intervene  is 
received  within  the  specified  time  or  if  it 
is  determined  that  petitions  filed  do  not 
demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations  la) 
could  result  in  unfair  competition  to  any 
person,  firm,  or  corporation  operating 
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exclusively  in  the  coastwise  or 
intercoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
the  Act  relative  to  domestic  trade 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies)). 
By  Older  of  the  Maritime  Administrator. 

Date:  July  la  1988. 
lames  E.  Saari, 

Secretary. 

[FR  Doc.  88-16380  Filed  7-19-88;  8:45  am] 

BIliJNG  CODE  4t10-«1-« 


DEPARTMENT  OF  THE  TREASURY 

Put>lic  Information  Collection 
Requirements  SulMnitted  to  0MB  for 
Review 

Date:  July  14, 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  198a 
Pub.  L  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

U.S.  Customs  Service 

OAfflATo.;  1515-0100. 

Form  No.:  None. 

Type  of  Review:  Extension. 

Title:  Customhouse  Brokers. 

Description:  19  CFR  Part  111,  requires 
various  types  of  information  from 
customhouse  brokers  to  ensure  statutory 
and  regulatory  compliance.  The 
information  is  used  for  audit  and 
investigations  of  interstate  theft, 
narcotics  smuggling,  and  prevents 
persons  connected  with  organized  crime 
syndicates  from  penetrating  the 
industry. 

Respondents:  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 

Reporting:  2.246. 
Recordkeeping:  4,682. 
Estimated  Burden  Hours  Per 
Response: 
Reporting:  2  hours  15  min. 


Recordkeeping:  308  hours  20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,448,633  hours. 

Clearance  Officer  John  Poore,  (202) 
566-2491,  U.S.  Customs  Service,  Room 
6333, 1301  Constitution  Avenue  NW., 
Washington,  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Officer  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer 
[FR  Doc.  88-16256  Filed  7-19-88:  8:45  am] 

BIUJNG  CODE  M10-2S-M 


Office  of  the  Secretary 

[Supplement  to  Department  Clrculan  PutiNc 
Debt  Series  No.  18-88] 

Treasury  Notes;  Series  6-1995 

July  13. 1988. 

The  Secretary  announced  on  July  12, 
1988,  that  the  interest  rate  on  the  notes 
designated  Series  G-1995,  described  in 
Department  Circular— Public  Debt 
Series— No.  18-88  dated  July  6, 1988,  will 
be  8%  percent.  Interest  on  the  notes  will 
be  payable  at  the  rate  of  eVs  percent  per 
annum. 

Marcus  W.  Page, 
Acting  Fiscal  Assistant  Secretary. 
(FR  Doc.  88-16246  Filed  7-19-88:  8:45  am] 
BILUNG  COOE  4t10-40-M 


Customs  Service 

TSUSA/HTSUS  Cross  Reference 
Clarification 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  Use  Limitations  on 
TSUSA/HTSUS  Cross  Reference 
(USrrC  Publication  2051). 

summary:  The  TSUSA/HTSUS  Cross 
Reference  Document  is  being  improperly 
used  by  members  of  the  international 
trade  community  as  a  substitute  for  the 
traditional  tariff  classification  process. 
This  notice  informs  interested  persons 
that  the  use  of  the  document  provides 
only  the  probable  classification  of  goods 
under  the  proposed  Harmonized  System 
and  is  not  binding  on  the  Customs 
Service. 

EFFECTIVE  DATE:  July  20, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Hubbard  L  Volenick,  International 


Nomenclature  Staff,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1301  Constitution  Avenue  NW.. 
Washington,  DC  20229  (202)  566-8530. 

Notice 

In  January  1988,  the  United  States 
International  Trade  Commission 
(USrrC)  published  a  Report  to  the 
President  under  section  332  of  the  Tariff 
Act  of  1930,  entitled  "Continuity  of 
Import  and  Export  Trade  Statistics  After 
Implementation  of  the  Harmonized 
Commodity  Description  and  Coding 
System."  The  report,  USITC  publication 
2051,  was  prepared  in  response  to  a 
request  by  the  United  States  Trade 
Representative  (USTR)  in  a  effort  to 
provide  the  international  trade 
community  with  a  means  to  bridge  the 
current  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  and  the 
proposed  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  The 
proposed  HTSUS  is  based  on  the 
Harmonized  System,  a  nomenclature 
system  developed  by  the  Customs 
Cooperation  Council  for  use  in  the 
Classification  of  goods  for  customs 
tariff,  statistical  and  transport 
documentation  purposes.  The  draft 
legislation  to  implement  the  Harmonized 
System  in  the  U.S.  is  presently  pending 
before  the  Congress.  TTie  Customs 
Service  is  currentiy  providing  the  public 
upon  request  with  advisory  Harmonized 
System  classification  rulings. 

The  TSUSA/HTSUS  cross-references 
are  designed  to  assist  the  user  in 
translating  a  known  classification  in  the 
TSUSA  into  a  likely  classification  under 
ihe  HTSUS,  and  should  not  be  viewed 
as  a  substitute  for  the  traditional  tariff 
classification  process.  The  user  is 
strongly  cautioned  against  relying  on  the 
cross-references  in  order  to  determine 
appropriate  tariff  classifications  under 
the  proposed  HTSUS.  Such 
determinations  can  only  be  made  by  the 
U.S.  Customs  Service  and  depend  upon 
the  condition  of  an  article  as  imported, 
the  applicable  article  provisions  and 
rules  of  classification  set  out  in  the 
proposed  HTSUS,  and  the  body  of 
customs  practices  and  regulations 
relevant  to  the  importation. 

Dated:  July  13. 1988. 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs. 
(FR  Doc.  88-16282  Filed  7-19-88:  8:45  am) 

WUJNG  cooc  4«20-O2-«l 
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Sunshine  Act  Meetings 


FadanI  Rafiator 
Vol.  53.  No.  139 
Wednesday.  July  20.  1968 


This  MClion  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubHthod 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.&C:  552tXe)(3). 


CONSUMBI  mOOUCT  SAPCTV 


TWM  AND  DATi:  Commission  Meeting, 
Thursday,  July  21, 1988,  lOKW  a.m. 

LOCATKM:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue. 
Bethesda,  Maryland. 
status:  Open  to  the  Public. 

MATTCM  TO  BE  CONSIOBICO: 

1.  Voluntary  Standards  Policy  Regulation 

The  staff  will  brief  the  Commission  on 
proposed  amendments  to  the  Commission's 
regulations  16  CFR  Parts  1031  and  1032 
concerning  staff  participation  in  voluntary 
standards  activities. 

2.  Bunk  Beda  Petition  CP  86-2 

The  Commission  will  consider  petition  CP 
8d-2  requesting  the  Commission  to  issue  a 
mandatory  standard  for  bunk  beds  to  addresa 
risks  of  injury  to  children  from  falls, 
entrapment,  and  strangulation. 

FOR  A  mCONOCO 
TMSLATIST 

301-492-5709. 

KRSON  PON  AOOmONAL  mrORMATION 

contact:  Sheldon  D.  Butts,  Office  of  the 

Secretary,  5401  Westbard  Ave., 

Bethesda,  Md  20207, 301-492-6800. 

ShsMoB  D.  Butts, 

Deputy  Secretary. 

July  18, 1988. 

[FR  Doc.  88-16420  Filed  7-18-88:  2:26  pm] 

BILUNG  CODE  S3B»41-«I 

COUNCn.  ON  CNVmONMENTAL  OUAUTV 

DATS,  TIMK  AND  PUkCS:  Monday,  July  25, 
1988, 10:00  a.m..  Council  on 
Environmental  Quality  Conference 
Room,  First  Floor,  722  Jackson  Place, 
NW.,  Washington,  DC  20503. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  The  Council  will  be  hearing  a 
presentation  from  representatives  of  the  U.S. 
Environmental  Protection  Agency  on 
privatization  of  environmental  financing. 

2.  Others  matters  may  be  discussed. 

FOR  FURTHER  INFORMATION  CONTACT 

Lynne  Grant  Mohr,  Administrative 
Specialist.  Council  on  Environmental 
Cfuality.  722  Jackson  Place,  NW., 


Washington,  DC  20503;  Telephone:  (202) 

395-3742. 

Dinah  Bear, 

General  Counsel. 

(FR  Doc  88-16422  Hied  7-18-88;  2:26  pm] 

BtLUNQ  COOe  312S-01-M 

FEDERAL  HOME  UMN  MORTOAOB 
CORFORATION 

DATE  AND  TIME:  Wednesday,  July  20, 
1988. 4:30  p.m. 

FLACB:  1776  G  Street,  NW.,  Board  Room, 
Third  Floor,  Washington.  DC  20006. 

STATUS:  Closed. 

CONTACT  MRSON  FOR  MORE 
INFORMATION:  Alan  Hausman.  1750 
Business  Center  Drive.  P.O.  Box  4115, 
Reston.  Virginia  22080.  (703)  750-6405. 
MATTERS  TO  BE  ( 


Closed:  Minutes  of  May  16, 1968  and  Jtme  2, 
1968,  Board  of  Directors'  Meetings. 

Closed:  President's  Report. 

CkMed:  Briefing  on  Underwriting  Guidelines. 

Qosed:  SSftTG  Activities. 

Gosed:  Financial  Report. 
Date  sent  to  Federal  Regisiar  July  15, 1988. 

Maud  Mater. 

Secretary. 

(FR  Doc  88-16368  Filed  7-18-88;  9-.SS  am) 

SNJJNe  COOK  S7t«-«t-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

OOVERNORS 

FEDERAL  REOISTER  CITATION  OF 

PREVIOUS  announcement:  Notice 

forwarded  to  Federal  Register  on  July  13. 

1988. 

PREVKMISLV  ANNOUNCED  TMK  AND  DATE 

OF  THE  MEETINO:  lOKX)  a  jn..  Wednesday. 

July  20. 1988. 

CHANQBS  Ml  THE  MBETINQ:  Deletion  of 

the  fc^owing  open  item(s)  from  the 

agenda:  Proposied  book-entry  securities 

service  pricing  change  regarding 

reversal  transactions. 


CONTACT  PERSON  FOR  I 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 

Date:  July  15, 1968. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-16356  Filed  7-18-88:  8:56  am] 
BNxmo  cooe  S2io-oi-m 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
OOVERNORS 

TIME  AND  date:  2:00  p.m.,  Sunday  July 
24,1988. 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actioiu  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FORI 

niformation:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  pan.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  tl>e  meeting. 

Date:  July  15, 1988. 
James  McAfee. 

Asaociate  Secretary  of  the  Board. 
[FR  Doc.  88-16370  Piled  7-18-88;  9:56  am) 
I  oooc  atia-avM 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

TIME  AND  DATE:  1:30  p.m..  Wednesday. 
July  27. 1988. 

PLACE:  Filene  Board  Room,  7th  Floor. 
1776  G.  Street.  NW.,  Washington,  DC 
20456. 

STATUS:  Open. 

MATTERS  TO  BE  CONSNMBKO: 

1.  Approval  of  minutes  of  previous  open 

meeting. 

2.  Economic  Commentary. 

3.  Federal  Credit  Union  Loan  Interest  Rate 

Ceiling. 

4.  Central  Liquidity  Facility  Report  and 

Review  of  CLF  Lending  Rate. 

5.  Insurance  Fund  Report  including  Briefing 

on  Normal  Operating  Level. 

6.  Semiannual  agenda  of  regulations. 

7.  Regulatory  review  of  NCUA's  rules  and 

regulations: 

a.  Final  Amendments  to  Part  791,  Rules  of 
Board  Procedure. 

b.  Final  Amendments  to  1 701.33, 
Reimbursement  and  Indemnification. 

c.  Final  Amendments  to  S  747.501  through 
747.506,  Rules  and  Procedures  Relating  to 
Suspension  and  Removal  Actions  under 
section  20e(g]  of  the  Federal  Credit 
Union  Act. 

d.  Repeal  of  Part  761,  Share  Draft  Programs 
for  Federally  Insured  Slate  Chartered 
Credit  Unions. 


8.  Request  by  Napa  County  Employees  PCU 
to  Convert  to  a  Community  Charter. 

IIME  AND  DATE:  9:00  a.m..  Tuesday.  July 

26, 1988. . 

PLACE:  Filene  Board  Room,  7th  Floor, 

1776  G.  Street,  NW.,  Washington,  DC 

20456. 

status:  Closed. . 

MATTERS  TO  BE  CONSIDEREIK 

1.  Approval  of  minutes  of  previous  closed 
meetings. 


2.  Requests  for  exemption  from 

S  701.21(h)(2)(ii).  NCUA  rules  and 
regulations.  Closed  pursuant  to 
exemptions  (8)  and  (9)(A)(ii). 

3.  Administrative  action  under  section  208  of 

the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8)  and  (9)(A)(ii). 

4.  Administrative  action  under  section  206  of 

the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (5),  (7),  and  (8). 

5.  Proposed  reorganization  of  ADP  Oversight 

Committee.  Closed  pursuant  to 
exemption  (2). 


6.  NCUA's  FY  89  and  FY  90  BudgeU.  dosed 

pursuant  to  exemptions  (2)  and  (9)(B). 

7.  Personnel  Actions.  Closed  pursuant  to 

exemptions  (2)  and  (6). 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board, 
Telephone  (202)  357-1100. 

Bedcy  Baker, 

Secretary  of  the  Board. 

[FR  Doc  88-16457  Filed  7-18-88:  3.-12  pm] 

BIUJNG  CODE  7535-01-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
putjiished  Presidential.  Rule.  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marfcsting  Servic* 

7  CFR  Part  1079 

IDocket  Na  AO-295-A3S-;  DA-M-1111 

Milk  In  tlw  Iowa  Marketing  Armq 
Hearing  on  Propoeed  Amendmenta  to 
Tentative  Marketing  Agreement  and 
Order 

Correction 

In  proposed  rule  document  88-15877 
beginning  on  page  26446  in  the  issue  of 
Wednesday.  July,  13, 1988,  make  the 
following  correction: 

§1079^    (Corraetedl 

On  page  26446,  in  the  third  column,  in 
S  107g.2(c).  in  the  Hrst  line,  after 
"Clark,"  insert  "Grundy.". 

MLUNO  CODE  ISOS-OI-O 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  StabHizatlon  and 
Conservation  Service 

Commodity  Credit  Corporation 

7  CFR  Part  1421 

Price  Support  and  Production 
Adiustment  Programs 

Correction 

In  rule  document  88-11362  beginning 
on  page  20280  in  the  issue  of  Friday. 
June  3. 1988.  make  the  following 
corrections: 

On  page  20287,  in  the  third  column,  in 
the  16th  and  18th  lines.  "§  1421.16" 
should  read  "§  1421.18". 

BILUNG  CODE  ISOS-OI-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Of>TS-41029:  FRL-33S1-71 

Twenty-second  Report  of  the 
Interagency  Testing  Committee  to  the 
Administrator;  Receipt  of  Report  and 
Request  for  Comments  Regarding 
Priority  List  of  Chemicals 

Correction 

In  notice  document  88-11254  beginning 
on  page  18196  in  the  issue  of  Friday. 
May  20. 1988,  make  the  following 
corrections: 

1.  On  page  18203.  in  the  second 
column,  in  the  ninth  line.  "B-Methyl" 
should  read  "B-Methyl". 


Federal  Register 
Vol.  53.  No.  139 
Wednesday.  July  20.  1988 


2.  On  page  18204,  in  the  third  column, 
in  the  sixth  line  under  the  equation, 
"<280"C"  should  read  ">280'C". 

3.  On  the  same  page,  in  the  same 
column,  in  the  18th  line  tmder  the 
equation,  "Procter"  was  misspelled. 

4.  On  page  18207,  in  the  second 
column,  the  19th  line  ^m  the  bottom 
should  read:  "Log  Adsorption 
Coefficient  (log  K^Y' 

5.  On  page  18208,  in  the  second 
column,  in  the  first  complete  paragraph, 
the  21  St  line  should  read  "0.35  ug/L  of 
these  compounds  (Ref.  5,". 

BHJJNO  COOC  ISOS-OI-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  8SN-0242] 

Hydrocortisone  Acetate  and 
Pramoxine  HydrochkKkie;  Drugs  for 
Human  Use;  Proposal  To  vnthdraw 
Approval;  Opportunity  for  a  Hearing 

Correction 

In  notice  document  88-14876  beginning 
on  page  25813  in  the  issue  of  Friday,  July 
1, 1988,  make  the  following  corrections: 

1.  On  page  25013,  in  the  first  column, 
under  SUMMARY,  in  the  13th  line, 
between  "that"and  "hydrochloride" 
insert  "pramoxine". 

2.  On  the  same  page,  in  the  third 
column,  at  the  beginning  of  the  fourth 
and  sixth  lines,  "Cream"  should  read 
"Lotion". 

HLLING  CODE  1S0S414> 


Wednesday 
July  20,  1988 


Part  II 

Department  of  the 
Treasury 

Bureau  of  Alcohol,  Tobacco  and  Rrearms 

27  CFR  Part  55 

Explosive  Materials  In  tite  Rreworks 

Industry;  Notice  of  Prof>osed  Rulemaldng 


1988 


UMI 
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DEPAimiENT  OF  THE  TREASURY 

BufMHi  Of  Alcohol,  TolMCCo  and 
Hrearms 

27CFRPartSS 

INotlc*  No.  665;  r*  Notic*  Na  530] 

ExpkMlve  Matariala  In  tha  Fireworks 
Industry 

AOINCV:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Treasury. 
action:  Notice  of  proposed  rulemaking. 

SUMMANV:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  proposes 
to  amend  regulations  in  27  CFR  Part  55 
to  modify  certain  regulations  and  add 
new  sections  in  Subpart  K  dealing  with 
storage  to  specifically  address  the 
fireworks  industry. 

The  proposed  regulations  are  a  result 
of  increased  concern  about  the  number 
and  severity  of  explosions  which  have 
occurred  on  the  premises  of  special 
fireworks  industry  members  and  recent 
tests  on  certain  stored  fireworks 
explosive  materials. 
DATE  Written  comments  must  be 
received  by  September  19. 1988. 
ADomsscs:  Send  written  comments  to: 
Chief.  Firearms  and  Explosives 
Operations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  P.O.  Box  189, 
Washington,  E>C  20044-0189.  Copies  of 
the  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  inspection  during  normal 
business  hours  at:  ATF  Reading  Room, 
Room  4406.  Ariel  Rios  Federal  Building. 
1200  Pennsylvania  Avenue.  NW., 
Washington.  DC 

HM  PURTHm  INrORMATION  CONTACT: 
Lawrence  White.  ATF  Specialist. 
Firearms  and  Explosives  Operations 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  (202)  566-7591. 
SUn»I.EMtNTAIIV  inpoiimation:  The 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  has  become  increasingly 
concerned  about  the  number  and 
severity  of  explosions  which  have 
occurred  on  the  premises  of  special 
fireworks  plants.  Serious  explosions 
have  occurred  which  resulted  in  multiple 
deaths,  serious  injuries,  damage  to 
nurrounding  property,  and  the  partial  or 
complete  destruction  of  special 
fireworks  factories. 

ATF  is  particularly  concerned  about 
the  safe  storage  of  special  fireworks 
explosive  materials.  These  are  large 
fireworks  designed  primarily  for  the 
purpose  of  producing  visible  or  audible 
pyrotechnic  effects  by  combustion, 
deflagration,  or  explosion.  They  are 
classified  as  Class  B  explosives  by  the 


Department  of  Transportation  in  49  CFR 
173.88(d). 

Most  explosions  occur  while 
explosive  materials  are  held  in  a 
building  or  area  during  an  assembly 
process.  The  quantity  and  type  of 
special  fireworks  explosive  materials 
allowed  to  be  held  outside  an  approved 
storage  magazine  and  in  a  building  or 
area  during  an  assembly  process  have 
not  been  the  subject  of  specific 
regulations. 

Diuing  May  of  1985,  the  Bureau  of 
Mines  conducted  tests  for  ATF  to 
determine  the  sensitivity  of  special 
fireworks  explosive  materials  to  an 
accidental  explosion  when  in  storage. 
The  results  of  these  tests  showed  that 
special  firewoiks  explosive  materials 
are  more  sensitive  to  an  accidental 
explosion  than  previously  believed.  As  a 
result  of  these  tests  and  industry 
recommendations.  ATF  published  ATF 
Rul.  85-13.  A.T.F.Q.B.  1985-3. 47.  to 
provide  that: 

(1)  No  more  than  10  pounds  of  flash 
powder  used  in  special  fireworks  may 
be  kept  outside  of  an  approved 
magazine  and  in  any  one  processing 
building  or  area  during  a  day's 
assembling  operations: 

(2)  No  more  than  500  pounds  of  other 
explosive  materials  may  be  kept  outside 
of  an  approved  magazine  and  in  any  one 
processing  building  or  area  during  a 
day's  assembling  operations;  and 

(3)  Holding  up  to  10  pounds  of  flash 
powder  or  500  pounds  of  other  explosive 
materials  used  in  special  fireworks 
beyond  the  completion  of  the  workday 
will  require  that  the  processing  building 
or  area  be  located  in  accordance  with 
the  table  of  distance  requirements  of  27 
CFR  55.218. 

The  proposed  regulations  incorporate 
the  provisions  of  this  nding  by 
restricting  the  amount  of  flash  powder 
and  other  explosive  materials  used  in 
fireworks  that  may  be  kept  outside  of  an 
approved  magazine  and  in  a  processing 
building  or  area  during  a  day's 
manufacturing  or  assembling  operations. 
Quantities  in  excess  of  these  amounts 
are  not  within  the  exemption  in  27  CFR 
55.205  for  explosive  materials  "in  the 
process  of  manufacture"  and  must  be 
stored  in  approved  magazines. 

The  proposed  regulations  also  require 
that  diy  explosive  powders  and 
mixtures,  and  finished  and  unfinished 
special  fireworks  In  a  manufacturing, 
assembly,  or  processing  premises  at  the 
conclusion  of  a  day's  operations,  are  not 
"in  the  process  of  manufacture"  or 

"being  handled  in  the  operating 

process"  for  the  purposes  of  27  CFR 
55.205.  Thus,  flash  powder  and  other 
explosive  materials  used  in  fireworks 
must  be  stored  in  approved  magazines. 


ATF  is  also  proposing  by  this  notice  to 
extend  the  high  explosives  classification 
to  flash  powder  and  bulk  salutes  for 
storage  purposes  since  they  can  be 
made  to  detonate  by  means  of  a  blasting 
cap  when  unconfined.  Under  the 
proposed  regulations  "bulk  salutes" 
means  unfinished  salutes  and  finished 
salutes  which  are  segregated  from  other 
special  fireworks.  However,  when 
finished  salutes  have  been  packed  into 
shipping  containers  with  other  special 
fireworks,  they  are  subject  to  the  same 
storage  requirements  as  for  low 
explosives. 

It  is  anticipated  that  the 
reclassification  of  flash  powder  and 
bulk  salutes  as  high  explosives  for  the 
purpose  of  storage  will  have  an  adverse 
economic  impact  on  a  number  of 
fireworks  industry  members. 

Specifically,  some  industry  members 
will  incur  a  one-time  cost  of  upgrading 
or  purchasing  a  magazine  to  store 
fireworiis  explosive  materials.  Further, 
certain  industry  members  have  premises 
where  a  magizlne  could  not  be  located 
to  comply  with  the  American  Table  of 
Distances. 

These  industry  members  would  need 
to  relocate  their  plant  premises,  reduce 
capacity  or  purchase  or  lease  magazines 
at  a  location  other  than  their  existing 
premises  to  and  &t>m  which  their 
explosive  materials  would  be 
transported.  Therefore,  to  lessen  the 
impact  on  existing  industry  members, 
A*^  is  proposing  to  allow  a  12-month 
period  from  the  effective  date  of  these 
regulations  for  existing  industry 
members  to  comply  with  the  high 
explosives  storage  requirements  for 
flash  powder  and  bulk  salutes. 

In  addition  to  incorporating  the 
provisions  of  ATF  Ruling  85-13  and 
extending  the  high  explosives 
classification  to  flash  powder  and  bulk 
salutes.  ATF  is  proposing  by  the  notice 
(1)  to  establish  new  "minimum 
separation  of  distance"  tables 
applicable  to  fireworks  plants,  fireworks 
process  buildings,  and  fireworks  plant 
magazines,  (2)  to  Incorporate  provisions 
of  ATF  Rul.  79-«,  A.T  J.Q3. 1979-1,  27, 
relating  to  the  recording  of  the  quantity 
and  description  of  special  fireworics, 
and  (3)  to  remove  the  recordkeeping 
requirement  for  licensees  and  permittees 
selling  or  disposing  of  exempt  quantities 
of  blade  powder. 

The  proposal  relating  to  black  powder 
would  implement  provisions  of  Pub.  L 
No.  99-308, 100  Stat.  449  (1986).  Public 
Participation — Written  Comments  ATF 
is  issuing  this  notice  of  proposed 
rulemaking  to  request  comments 
concerning  this  proposed  amendment  of 
27  CFR  Part  55  and  the  initial  regulatory 


flexibility  analysis.  ATF  is  particularly 
interested  in  receiving  any  available 
detailed  economic  impact  data  during 
the  comment  period  so  that  a  final 
economic  impact  analysis  can  be  made. 

ATF  will  not  recognize  any  material 
or  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  respondent  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
any  person  submitting  a  comment  is  not 
exempt  fit)m  disclosure. 

Any  interested  person  who  desires  an 
opportimity  to  comment  orally  at  a 
public  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director  within 
the  60-day  comment  period.  The  request 
should  include  reasons  why  the 
respondent  believes  a  public  hearing  is 
necessary.  The  Director  reserves  the 
right  to  determine  whether  a  public 
hearing  should  be  held. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291, 46  FR 13193  (1981),  ATF  has 
determined  that  this  final  rule  is  not  a 
"major  rule"  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets. 

Regulatory  Flexilrility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603, 604)  are  applicable  to  this 
proposal.  An  initial  regulatory  flexibility 
analysis  has  been  prepared  and  reads  as 
follows. 

Initial  Regulatory  Flexibility  Analysis 
for  Explosive  Materials  in  the  Flraworlcs 
Industoy— Regulations  (27  CFR  Part  55) 

Rationale  for  Agency  Action 

The  law  (18  U.S.C.  841-«48)  sets  forth 
a  Federal  responsibility  over  the 
Importation,  manufacture,  distribution, 
and  storage  of  explosive  materials. 
Regulations  implementing  the  law 
contain  the  procedural  and  substantive 
requirements  relative  to,  among  other 
things,  the  storage  of  explosive 
materials.  There  has  been  an  increase  in 
the  number  and  severity  of  explosions 
on  the  premises  of  special  fireworks 


plants  and  ATF  is  particularly 
concerned  about  the  safe  storage  of 
special  fireworks,  explosive  materials, 
liie  quantity  and  type  of  special 
fireworks  explosive  materials  allowed 
to  be  held  outside  an  approved  storage 
magazine  and  in  a  building  or  area 
during  an  assembly  process  have  not 
been  subject  to  specific  regulations. 

Objective  and  Legal  Basis  of  the 
Proposed  Rule 

A.  Objective  basis.  The  objective 
basis  of  the  proposed  regulations  is  to 
extend  the  high  explosives  classification 
to  certain  special  fireworks  explosive 
materials  for  the  purpose  of  storage  and 
to  estabUsh  new  minimum  separation  of 
distance  tables  applicable  to  fireworks 
plants,  fireworks  process  buildings,  and 
fireworks  plant  storage  magazines. 

B.  Legal  basis.  The  legal  basis  for  the 
proposed  regulations  is  found  in  18 
U.S.C.  847.  "Ilus  law  gives  the  Secretary 
of  the  Treasiuy  broad  discretion  to 
enact  rules  and  regiilations  reasonably 
necessary  for  the  importation, 
manufacture,  distribution,  and  safe 
storage  of  explosive  materials. 

Further,  Section  846  of  Tide  18 
authorizes  the  Secretary  to  prescribe 
precautionary  measures  to  prevent  the 
recurrence  of  accidental  explosions  in 
which  explosive  materials  were 
involved.  Treasiuy  Department  Order 
No.  120-01  dated  June  6, 1972,  effective 
July  1, 1972,  (formerly  No.  221)  delegated 
to  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  the  function  of  administering 
such  regulations. 

C.  Estimate  of  number  of  small 
entities  affected  and  types.  It  is 
estimated  that  this  document  will  affect 
about  300  small  entities  involved  in  the 
fireworks  industry. 

Detailed  Estimate  and  Descriptio/i  of 
the  Reporting,  Recordkeeping  and 
Compliance  Requirements  Anticipated 

A.  Reporting  requirements.  The 
proposed  regulations  in  this  document 
will  not  affect  reporting  requirements. 

B.  Recordkeeping  requirements.  The 
proposed  regulations  in  this  dociunent 
will  not  affect  recordkeeping 
requirements. 

C.  Compliance  requirements.  The 
compliance  requirements  of  the 
proposed  regulations  were  determined 
by  a  survey  conducted  to  determine  the 
possible  economic  impact  on  the 
fireworks  industry  in  requiring 
increased  standards  for  the  storage  and 
handling  of  fireworks  explosive 
materials.  Approximately  50  percent  of 
the  300  industry  members  were 
surveyed  to  arrive  at  projected  costs  in 
implementing  the  proposed  regulations. 


Two  types  of  costs  to  fireworks 
industry  members  were  projected  in 
implementing  the  proposed  regulations. 
A  one  time  cost  of  upgrading  or 
purchasing  a  magazine  to  store  certain 
fireworks  explosive  materials  would 
average  about  2,500  dollars  for  an 
estimated  62  industry  members  for  a 
total  of  155,000  dollars. 

The  other  cost,  involving  an  estimated 
29  industry  members,  is  more  difficult  to 
establish.  These  industry  members  have 
premises  on  which  storage  magazines 
could  not  comply  with  the  American 
Table  of  Distances.  Based  on  their 
current  levels  of  operation,  these 
industry  members  would  need  to 
relocate  their  plant  premises  or 
purchase  or  lease  magazines  at  a 
location  other  than  their  existing 
premises  to  and  from  which  the 
explosive  materials  would  be 
transported.  The  recurring  annual  costs 
to  each  of  these  29  industry  members 
may  be  as  much  as  5,000  dollars  per 
year. 

Conflicting,  Duplicative  or  Overlapping 
Federal  Rules 

None  of  the  requirements  of  these 
proposed  regulations  will  conflict, 
duplicate,  or  overiap  other  Federal  rules. 

Alternatives 

A.  Multitiering.  This  concept  was  not 
used  because  the  proposed  regulations 
involve  requirements  protecting  the 
public  safety  in  the  storage  of  special 
fireworks  explosive  materials  applicable 
to  all  persons  involved  in  the  firewoiics 
industry. 

B.  Simplification  of  requirements.  The 
requirements  as  they  are  proposed  were 
determined  to  be  the  minimum 
necessary  to  improve  the  safe  storage  of 
special  fireworks  explosive  materials. 

C.  Performance  standards.  This 
concept  was  utiUzed  by  recognizing  the 
economic  impact  on  any  industry 
member  required  to  upgrade  an  existing 
storage  facility  to  the  standards  for  high 
explosives  or  to  acquire  a  new  high 
explosives  storage  magazine.  ATF  is 
proposing  to  allow  a  12-month  period 
bom  the  effective  date  of  these 
regulations  for  existing  industry 
members  to  comply  with  the  high 
explosives  storage  requirements  for 
flash  powder  and  bulk  salutes. 
However,  existing  licensees  or 
permittees  who  must  file  a  new  Ucense 
or  permit  application  for  new  or 
additional  premises,  or  any  new 
applicant  desiring  to  enter  into  the 
firewoiks  business  after  the  effective 
date  of  these  regulations  shall  comply 
with  the  hi^  explosives  storage 
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requirements  before  the  application  is 
approved. 

D.  Exemption  oftmall  entities.  Hie 
law  does  not  authorize  exemption  of  any 
entity  from  the  requirements. 

Paperwork  Raducttoo  Ad 

The  provisions  of  the  Paperworii 
Reduction  Act  of  198a  Pub.  L  96-511,  44 
U.S.C  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  132a  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

List  of  Subjects  in  27  CFR  Part  55 

Administrative  practice  and 
procedure.  Authority  delegation, 
Customs  duties  and  inspection. 
Explosives.  Harardous  materials, 
Imports,  Penalties,  Reporting  and 
recordkeeping  requirements.  Safety. 
Security  measures.  Seizures  and 
forfeitures.  Transportation,  and 
Warehouses. 

Drafting  Information 

The  principal  author  of  this  document 
is  Lawrence  White,  ATF  Specialist, 
Firearms  and  Explosives  Operations 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

Obsolete  Explosive  Materials  Rulings 

The  provisions  of  the  following  ATF 
Rulings  and  Procedures  are  either 
incorporated  into  or  are  obsoleted  by 
the  proposed  regulations:  ATF  Rul.  79-8, 
A.T.F.Q.B.  197»-1,  27;  ATF  Rul.  85-13, 
A.T.F.Q.B.  1985-3.  47;  and  Industry 
Circular  82-8.  dated  |uly  13. 1982. 

Authority  and  Issuance 

27  CFR  Part  55 — Commerce  in 
Explosives  is  proposed  to  be  amended 
as  follows: 

PART  SS-KAMENOED] 

Paragraph  1.  The  authority  citation  for 
Part  55  continues  to  read  as  follows: 

Airfhoflly:  U  U.&C  847. 

Par.  2.  Section  55.11  is  amended  by 
revising  the  definition  of  ammunition  to 
correct  a  misspelled  word,  and  adding 
deHnitions  for  bulk  salutes,  bullet- 
sensitive  explosive  materials,  common 
fireworks,  fireworks,  fireworks  plant, 
flash  powder,  fireworks  mixing  building, 
fireworks  nonprocess  building, 
fireworks  process  building,  fireworks 
plant  warehouse,  fireworks  shipping 
building,  pyrotechnic  compositions, 
salute,  screen  barricade,  and  special 
fireworks  to  read  as  follows: 


9  55.11 


Ammunition.  Small  arms  ammunition 
or  cartridge  cases,  primers,  bullets,  or 
smokeless  propellants  designed  for  use 
in  small  arms,  including  percussion 
caps,  and  %a  inch  and  other  external 
burning  pyrotechnic  hobby  fuses.  The 
term  does  not  indude  black  powder. 

Bulk  salutes.  Salute  components  prior 
to  final  assembly  into  aerial  shells,  and 
finished  salute  shells  held  separately 
prior  to  being  packed  with  other  types  of 
special  firewoika. 

Bullet-tensitive  explosive  materials. 
Explosive  materials  that  can  be 
exploded  by  150-grain  M2  ball 
ammunition  having  a  nominal  muzzle 
velocity  of  2700  ^  (824  mps)  when  fired 
from  a  JO  caliber  rifle  at  a  distance  of 
100  ft  (30.5  ffl).  measured  perpendicular. 
The  test  material  is  at  a  temperature  of 
70  to  75  degrees  F  (21  to  24  degrees  C) 
and  is  placed  against  a  V^  inch  (12.4  mm) 

steel  backing  plate. 

•        «        *        *        * 

Common  fireworks.  Any  small 
firework  device  designed  to  produce 
visible  effects  by  combustion  and  which 
must  comply  with  the  construction, 
chemical  composition,  and  labeling 
regulations  of  the  U.S.  Consumer 
Product  Safety  Commission,  as  set  forth 
in  Title  IB.  Code  of  Federal  Regulations. 
Parts  1500  and  1507.  Some  small  devices 
designed  to  produce  audible  effects  are 
included,  such  as  whistling  devices, 
ground  devices  containing  50  mg  or  less 
of  explosive  materials,  and  aerial 
devices  containing  130  mg  or  less  of 
explosive  materials.  Common  fireworks 
are  classified  as  Class  C  explosives  by 
the  U.S.  Department  of  Transportation 

(DOT). 

***** 

Fireworks.  Any  composition  or  device 
designed  to  produce  a  visible  or  an 
audible  effect  by  combustion, 
deflagration,  or  detonation,  and  which 
meets  the  definition  of  "common 
fireworks'*  or  "special  fireworks" 
described  by  U.S.  Department  of 
Transportation  in  49  CFR  173.88  and 
173.10a 

Fireworks  mixing  building.  Any 
building  or  area  used  primarily  for 
mixing  and  blending  pyrotechnic 
compositions. 

Fireworks  nonprocess  building.  Any 
office  building,  fireworks  plant 
warehouse,  or  other  building  or  area  in  a 
fireworks  plant  where  no  fireworks, 
pyrotechnic  compositions  or  explosive 
materials  are  processed  or  stored. 

Fireworks  plant  All  land  and 
buildings  thereon  used  for  or  in 
connection  with  the  assembly  or 
processing  of  fireworks,  including 


warehouses  used  with  or  in  connection 
with  fireworks  plant  operations. 

/^reworks  plant  warehouse.  Any 
building  or  structure  used  exclusively 
for  the  storage  of  materials  which  are 
neither  pyrotechnic  compositions  nor 
explosive  materials  used  to  assemble 
fireworks. 

Fireworks  process  building.  Any 
mixing  building;  any  buiUiing  in  which 
pyrotechnic  compositions  or  explosive 
materials  is  pressed  or  otherwise 
prepared  for  finish  and  assembly;  any 
fuiishing  or  assembly  building;  or  any 
building  in  which  fireworks  are 
prepared  for  shipment  or  any  area 
where  such  activities  occur. 

Fireworks  shipping  building.  A 
building  used  for  the  packing  of  assorted 
special  fireworks  into  shipping  cartons 
for  individual  public  displays  and  for  the 
loading  of  packaged  displays  for 
shipment  to  purchasers. 

Flash  powder  An  explosive  material 
intended  to  produce  an  audible  report 
and  a  Hash  of  light  when  ignited  and 
typically  containing  potassium 
perchlorate,  sulfur  or  antimony  sulfide, 
and  aluminium  metal. 

*  4  •  •  * 

Pyrotechnic  compositions.  A  chemical 
mixture  which,  upon  burning  and 
without  explosion,  produces  visible, 
brilliant  displays,  bright  lights,  or 

sounds. 
***** 

Salute.  An  aerial  shell,  classified  as  a 
special  firework,  that  contains  a  charge 
of  flash  powder  and  is  designed  to 
produce  a  fiash  of  light  and  a  loud  report 
as  the  pyrotechnic  effect. 

Screen  barricade.  Any  barrier  that 
will  contain  the  embers  and  debris  from 
a  fire  or  deflagration  in  a  process 
building,  thus  preventing  propagation  of 
fire  to  other  buildings  or  areas.  Such 
barriers  may  be  constructed  of  metal 
roofing.  Vtlo*A  inch  (6  and  13  mm) 
mesh  screen,  or  equivalent  material.  The 
barrier  extends  from  fioor  level  to  a 
height  such  a  straight  line  from  the  top 
of  any  side  wall  of  the  donor  building  to 
the  eave  line  of  any  exposed  building 
intercepts  the  screen  at  a  point  not  less 
than  5  feet  (1.5  m)  from  the  top  of  the 
screen.  The  top  5  feet  (1.5  m)  of  the 
screen  is  inclined  towards  the  donor 
building  at  an  angle  of  30  to  45  degrees. 
*        •        •        *        • 

Special  fireworks.  Large  fireworks 
designed  primarily  to  produce  visible  or 
audible  effects  by  combustion, 
deflagration,  or  detonation.  This  term 
includes,  but  is  not  limited  to,  salutes 
containing  more  than  2  grains  (130  mg) 
of  explosive  materials,  aerial  shells 
containing  more  than  40  grams  of 
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pyrotechnic  compositions,  and  other 
display  pieces  which  exceed  the  limits 
of  explosive  materials  for  classification 
as  "common  fireworks."  Special 
fireworks  are  classified  as  Class  B 
explosives  by  the  U.S.  Department  of 
Transportation. 

Par.  3.  Section  55.26(a)(2)  is  revised  to 
read  as  follows: 


§S&26 

transportation,  or 
materials. 

(a)  *  *  * 


raoeipl  of  explosiva 


(2)  The  lawful  purchase  by  a 
nonlicensee  or  nonpermittee  of 
commercially  manufactured  black 
powder  in  quantities  not  to  exceed  50 
pounds,  if  the  black  powder  is  intended 
to  be  used  solely  for  sporting, 
recreational,  or  cultural  purposes  in 
antique  firearms  or  in  antique  devices. 
***** 

Par.  4.  Section  55.105  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

§55.105    DistrftMitions  to  nonlcanaees  and 
nonpcnnttteee^ 


(g)  A  licensee  or  permittee  disposing 
or  surplus  stock  may  sell  or  distribute 
commercially  manufactiired  black 
powder  in  quantities  of  50  pounds  or 
less  to  a  nonlicensee  or  nonpermittee  if 
the  black  powder  is  intended  to  be  used 
solely  for  sporting,  recreational,  or 
cultural  purposes  in  antique  firearms  or 
in  antique  devices. 

Par.  5.  Section  55.122  is  amended  by 
revising  paragraphs  (b)(4)  and  (5)  and 
(c)(4)  and  (5)  and  removing  paragraph  (f) 
to  read  as  follows: 

§  55.122    Records  maintained  by  licensed 
importer*. 

•        *        *        «        • 

(b)  •  *  * 

***** 

(4)  Quantity  (applicable  quantity 
units,  such  as  pounds  of  explosives, 
number  of  detonators,  number  or  special 
fireworks,  etc). 

(5)  Description  (dynamite  (dyn), 
blasting  agents  (ba),  detonators  (det), 
special  fireworks  (sf).  etc.)  and  size 
(length  and  diameter  or  diameter  only  of 
special  fireworks). 

(c)  •  *  • 

***** 

(4)  Quantity  (applicable  quantity 
units,  such  as  pounds  of  explosives, 
number  of  detonators,  number  of  special 
firewoiks,  etc.). 

(5)  Description  (dynamite  (dyn). 
blasting  agents  (ba),  detonators  (det), 
special  fireworks  (sf).  etc.)  and  size 


(length  and  diameter  or  diameter  only  or 
special  fireworks). 

*        *        •        •        * 

Par.  6.  Section  55.123  is  amended  by 
revising  paragraphs  (b)(3)  and  (4),  (c)(4) 
and  (5)  and  (d)(2)  and  (3)  and  by 
removing  paragraph  (g)  to  read  as 
follows: 

§  55.123    Records  mslfitained  by  Hcenaed 
manufacturersw 


(c)  •  *  * 


(b)  *  •  * 


(3)  Quantity  (applicable  quantity 
units,  such  as  pounds  or  explosives, 
number  of  detonators,  number  of  special 
fireworks,  etc). 

(4)  Name,  brand  name  or  description 
(dynamite  (dyn),  blasting  agents  (ba), 
detonatora  (det).  special  fireworics  (sf). 
etc.)  and  size  (length  and  diameter  or 
diameter  only  of  special  fireworlu). 

(c)  *  *  * 


(4)  Quantity  (application  quantity 
units,  such  as  pounds  of  explosives, 
number  of  detonators,  number  of  special 
fireworks,  etc.). 

(5)  Description  (dynamite  (dyn), 
blasting  agents  (ba),  detonators  (det), 
special  firewori(s  (sf),  etc.)  and  size 
(length  and  diameter  or  diameter  only  of 
special  fireworics). 
***** 

(d)  *  *  • 

***** 

(2)  Quantity  (applicable  quantity 
units,  such  as  pounds  of  explosives, 
number  of  detonators,  number  of  special 
fireworks,  etc.). 

(3)  Description  (dynamite  (dyn). 
blasting  agents  (ba),  detonators  (det), 
special  fireworks  (sf).  etc.)  and  size 
(length  and  diameter  or  diameter  only  of 
special  fireworics). 
***** 

Par.  7.  Section  55.124  is  amended  by 
revising  paragraphs  (b)  (4)  and  (5)  and 
(c)  (4)  and  (5)  and  by  removing 
paragraph  (g)  to  read  as  follows: 

§55.124    Records  maintained  by  Hcensed 


(b)  *  *  * 

*****  ^ 

(4)  Quantity  (applicabl*  quantity 
units,  such  as  pounds  of  explosives, 
number  of  detonators,  number  of  special 
fireworics.  etc.). 

(5)  Description  (dynamite  (dyn). 
blasting  agents  (ba),  detonators  (det), 
special  fireworks  (sf),  etc.)  and  size 
(length  and  diameter  or  diameter  only  of 
special  fireworics). 


(4)  Quantity  (applicable  quantity 
units,  such  as  pounds  of  explosives, 
number  of  detonators,  number  of  special 
fireworks,  etc.). 

(5)  Description  (dynamite  (dyn). 
blasting  agents  (ba),  detonators  (det). 
special  fireworks  (sf),  etc.)  and  size 
(length  and  diameter  or  diameter  only  of 

special  fireworics). 

***** 

Par.  8.  Section  55.125  is  amended  by 
removing  paragraph  (b)(3)  and 
paragraph  (f),  by  revising  paragraph  (c) 
(4)  and  (5),  and  redesignating  paragraph 
(g)  as  paragraph  (f)  to  read  as  follows: 

§  SS.12S    Records  mabilsined  by 


(c)  *  *  * 


(4)  Quantity  (applicable  quantity 
units,  such  as  pounds  of  explosives, 
number  of  detonatora,  number  of  specnal 
fireworks,  etc.). 

(5)  Description  (dynamite  (dyn), 
blasting  agents  (ba),  detonatora  (det), 
special  fireworks  (sf),  etc.]  and  size 
(length  and  diameter  or  diameter  only  of 
special  fireworics). 
***** 

Par.  9.  Section  55.127  is  revised  to 
read  as  follows: 

§55.127    Daily  summary  of  magazine 

transactlona. 

In  taking  the  inventory  required  by 
§§  55.122,  55.123,  55.124,  and  55.125,  a 
licensee  or  permittee  shall  enter  the 
inventory  in  a  record  of  daily 
transactions  to  be  kept  at  each 
magazine  of  an  approved  storage 
facility;  however,  these  records  may  be 
kept  at  one  central  location  on  the 
business  premises  if  separate  records  of 
daily  transactions  are  kept  for  each 
magazine.  Not  later  than  the  close  of  the 
next  business  day,  each  licensee  and 
permittee  shall  record  by  manufacturer's 
name  or  brand  name,  the  total  quantity 
received  in  and  removed  from  each 
magazine  during  the  day,  and  the  total 
remaining  on  hand  at  the  end  of  the  day. 
Quantity  entries  for  special  fireworics 
may  be  expressed  as  the  number  and 
size  of  individual  special  fireworks  in  a 
finished  state  or  as  the  number  of 
packaged  display  segments  or  packaged 
displays.  Information  as  to  the  number 
and  size  of  special  fireworics  ccmtained 
in  any  one  packaged  display  segment  or 
packaged  display  shall  be  provided  to 
any  ATF  officer  on  request.  Any 
discrepancy  which  might  indicate  a  theft 
or  loss  of  explosive  materials  is  to  be 
reported  in  accordance  with  §  55.3a 
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{55.130    (ftomovcdl 

Par.  10.  Section  55.130  is  removed. 

Par.  11.  Section  55.141(b)  is  revised  to 
read  as  follows: 

SS&141    ExwnplkNw. 


(b)  Black  powder.  Except  for  the 
provisions  applicable  to  persons 
required  to  be  licensed  under  Subpart  D, 
this  part  does  not  apply  with  respect  to 
commercially  manufactured  black 
powder  in  quantities  not  to  exceed  50 
pounds,  percussion  caps,  safety  and 
pyrotechnic  fuses,  quills,  quick  and  slow 
matches,  and  friction  primers,  if  the 
black  powder  is  intended  to  be  used 
solely  for  sporting,  recreational,  or 
cultural  purposes  in  antique  firearms,  as 
defined  in  18  U.S.C.  921(a)(16)  or  antique 
devices,  as  exempted  from  the  term 
"destructive  devices"  in  18  U.S.C. 
921(a)(4). 

Par.  12.  Section  55.201  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (d)  and  (e)  to  read  as 
follows: 


S55J01 

(a)  Section  842(j)  of  the  Act  and 
9  55.29  of  this  part  require  that  the 
storage  of  explosive  materials  by  any 
person  must  be  in  accordance  with  the 
regulations  in  this  part.  Further,  section 
846  of  this  Act  authorizes  regulations  to 
prevent  the  recurrence  of  accidental 
explosions  in  which  explosive  materials 
were  involved.  The  storage  standards 
prescribed  by  this  subpart  confer  no 
right  or  privileges  to  store  explosive 
materials  in  a  manner  contrary  to  State 
or  local  law. 


(d)  The  regulations  set  forth  in 

S§  55.221  through  55.224  pertain  to  the 
storage  of  special  fireworks,  pyrotechnic 
compositions  and  explosive  materials 
used  in  assembling  fireworks. 

(e)  The  provisions  of  S  55.202(a) 
classifying  flash  powder  and  bulk 
salutes  as  high  explosives  are 
mandatory  after  (30^ay8  from  the  date 
of  publication  of  the  flnal  rule  in  the 
Federal  Register):  Provided,  That  those 
persons  who  hold  licenses  or  permits 
under  this  part  on  that  date  shall,  with 
respect  to  the  premises  covered  by  such 
licenses  or  permits,  comply  with  the 
high  explosives  storage  requirements  for 
flash  powder  and  bulk  salutes  by  (12- 
months  from  the  effective  date  of  the 
final  rule  published  in  the  Federal 
Register). 

Par.  13.  Section  55.202  is  amended  to 
revise  paragraphs  (a)  and  (b)  to  read  as 
follows: 

{55.202    Claeeee  of  expkMive  mataflals. 


(a)  High  explosives.  Explosive 
materials  which  can  be  caused  to 
detonate  by  means  of  a  blasting  cap 
when  unconfined  (for  example, 
dynamite,  flash  powders,  and  bulk 
salutes).  See  also  S  55.201(e). 

(b)  U)w  explosives.  Explosive 
materials  which  can  be  caused  to 
deflagrate  when  conflned  (for  example, 
black  powder,  safety  fuses,  igniters, 
igniter  cords,  fuse  lighters,  and  "special 
flreworks"  deflned  as  Class  B 
explosives  by  U.S.  Department  of 
Transportation  regulations  in  49  CFR 
Part  173.  except  for  bulk  salutes). 

•  •  •  *  • 

Par.  14.  Section  55.206  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


{SSJXM    Loeatlonof 


(b)  Outdoor  magazines  in  which  low 
explosives  are  stored  must  be  located  no 
closer  to  inhabited  buildings,  passenger 
railways,  public  highways,  or  other 
magazines  in  which  explosive  materials 
are  stored,  than  the  minimum  distances 
specified  in  the  table  of  distances  for 
storage  of  low  explosives  in  S  55.219, 
except  that  the  table  of  distances  in 
§  55.224  shall  apply  to  the  minimum 
distances  for  the  storage  of  special 
Hreworks  from  these  locations.  The 
distances  shown  in  S  55.219  may  not  be 
reduced  by  the  presence  of  barricades. 

Par.  15.  Section  55.221  is  added  to 
read  as  follows: 

{  55.221    Raqukaments  for  special 
firewoflcSi  pyrotechnic  coinpoeitlonSi  and 
exploeive  materials  ueed  In  asseml>llng 
firewoiits. 

(a)  Special  fireworks,  pyrotechnic 
compositions  and  explosive  materials 
used  to  assemble  fireworks  shall  be 
stored  at  all  times  as  required  by  this 
subpart  unless  they  are  in  the  process  of 
manufacture,  assembly,  packaging,  or 
are  being  transported. 

(b)  No  more  than  500  pounds  (227  kg) 
of  pyrotechnic  compositions  or 
explosive  materials  are  permitted  at  one 
time  in  any  fireworks  mixing  building, 
any  building  or  area  in  which  the 
pyrotechnic  compositions  or  explosive 
materials  are  pressed  or  othertvise 
prepared  for  finishing  or  assembly,  or 
any  finishing  or  assembly  building.  All 
pyrotechnic  compositions  or  explosive 
materials  not  in  immediate  use  will  be 
stored  in  covered,  non-ferrous 
containers. 

(c)  The  maximum  quantity  of  flash 
powder  permitted  in  any  fireworks 
process  building  is  10  pounds  (4.5  kg). 


(d)  All  dry  explosive  powders  and 
mixtures,  partially  assembled  special 
fireworks,  and  finished  special 
fireworks  shall  be  removed  from 
fireworks  process  buildings  at  the 
conclusion  of  a  day's  operations  and 
placed  in  approved  magazines. 

Par.  16.  Sections  55.222  through  55.224 
are  added  to  read  as  follows: 

(55.222   Tal>ie  Of  dtotances  iMtween 
fIrwMMlcs  process  iMiMlngs  and  between 
firawofto  process  and  firswonts 
nonprocess  iMiUdlnQS. 


SpMM 

Convnon 
firowonis 

(pound*)  ■ 

(«•«)• 

(••«)• 

010  100 

57 

37 

10110  200 

60 

37 

201  10  300 

77 

37 

30110  400 

85 

37 

401  10  500 

01 

37 

Above  500 

Not 

ftol 

p6ftnH- 

pofnfut- 

led«» 

vm** 

■N«t  weiglil  is  the  wwighl  o(  aM  pyrotechnic  oom- 
poaitions,  and  exptosive  maiariale  and  hiae  only. 

'The  distance*  in  Ihi*  colufnn  apply  only  with 
natural  or  artilicial  tMrricada*.  If  auch  barrtcadei  are 
not  used,  the  distancas  muet  be  doubled. 

*  Whie  common  Hreworfc*  in  a  IMahad  atate  are 
not  aubiact  to  ragulalion,  exploaive  materiai*  u*ed  to 
manuiacture  or  aaaembie  auch  tireworfc*  are  subiect 
to  regulation.  Thue.  ilraworfcs  proceas  buildings 
wttere  common  tire«RKfcs  are  being  proceased  must 
rrteet  Iheee  requirements. 

«A  maximum  o<  500  pounda  ot  irt-prooeea  pyro- 
technic compoaitiona  or  exploeiwe  materiais.  either 
kwee  or  in  partMy-aaaemWed  Srewnrks.  is  pennitted 
in  any  firework*  proce**  buiUng-  Finiahed  epectal 
firework*  may  not  be  stored  in  a  firework*  proce** 
tMjHding. 

'  A  maximum  oH  10  pound*  o(  flaah  powder,  either 
In  kx>*e  form  or  in  aaeembled  unH*.  i*  pennitted  in 
any  fireworks  procea*  buiMing.  Quarttitie*  in  *xce«* 
of  10  pounds  must  be  kept  in  an  approved  maga-. 


{55.223   TablsofdistsnossiMtwesn 
fireworlu  process  iMrikflngs  and  oti«sr 


Distance  Froim  Passenger  Railways, 
Public  Highways.  Fireworks  Plant 
Buildings  Used  To  Store  Comimon 
Fireworks.  Magazines  and  Fire- 
works Shipping  BuiLDit^GS,  and  In- 
habited Buildings  >  ■ 


N6l  w6lght  of  firawortcs 
(pounds)* 

Specy 

firaworto 

(feet) 

Common 

firework* 

(faet)« 

0  to  100 

101  to  200 

201  to  300 

200 
200 
200 
200 

200 

Not 
permitted 

25 

50 
50 

301  10  400 

50 

401  to  SOO    

SO 

Above  500 - 

Not 
permitted 

■  Thia  table  doe*  not  apply  to  the  aeparalion 
distance*  between  fireworks  process  buildings  (see 
155.222)  wd  between  magazine*  (aee  H  55.218 
and  55.224). 

'The  distance*  in  thi*  table  apply  with  or  without 
artificial  or  natural  t>amcade*  or  acreen  barhcades. 
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However,  the  use  of  barricades  Is  highly  recom- 
mefxled. 

'  Not  weight  is  the  weight  of  all  pyrotechnic  com- 
positions, and  explosive  materials  and  fuse  only. 

*  While  common  fireworks  in  a  finished  state  are 
not  subject  to  regulation,  explosive  materials  used  to 
manufacture  or  assemble  such  fireworks  are  sutiject 
to  regulation.  Thus,  firework*  process  buiklings 
where  common  fireworks  are  t>eing  processed  must 
meet  ttiese  requirements. 


§55.224    Talile  Of  distances  for  tiM 
storsge  of  special  fireworks  (except  iMJik 
salutes). 


Net  weight  of  fireworks 
(pounds)' 

Distance 
between 
magazine 

and 
inhabited 
buiWing. 
passerv 

raahMiy. 
or  public 
highway 
(feet) » ' 

Distance 
between 
maga- 
zines 
(feet)« 

0  to  1000 

150 

230 

300 

Use  table 

(55.218 

100 

1001  to  5.000 

150 

5001  to  10.000 

Above  10.000 

200 

'  Net  weight  is  the  weight  of  all  pyrotechnic  com- 
positions, and  exptosive  materials  and  fuse  only. 

'  For  fireworks  storage  magazines  in  use  prior  to 
(SO-days  from  tt>e  date  of  publication  of  the  final  rule 
in  the  Federal  Register),  the  distances  in  this 
tatile  may  be  halved  if  properly  barricaded  between 
the  magazine  and  potential  receptor  sites. 

'  This  table  does  not  apply  to  the  storage  of  bulk 
sahjtes.  Use  table  at  S  55.218. 

*  For  the  purposes  of  applying  this  table,  the  term 
"magazine"  also  inchjdes  fireworks  shipping  build- 
ings for  special  fireworks. 

Signed:  June  2. 1988. 
Steplien  E.  Higgins. 
Director. 

Approved:  )uly  1. 1988. 
Salvatote  R.  Martoche. 
Acting  Assistant  Secretary  for  Enforcement. 
[FR  Doc.  88-16087  Filed  7-19-88:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  5, 8, 9, 13, 14. 15. 17. 19. 
22. 23. 25, 30, 31, 35, 42. 45, 47, 52.  and 
53 

(Fwtoral  Acquisition  Circular  84-38] 

Federal  Acquisition  Regulation  (FAR); 
Miscellaneous  Amendments 

agencies:  Department  of  Defense 
(DoD),  General  Services  Administration 
(CSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  rule  with  request  for 
comments  and  final  rule. 

summary:  Federal  Acquisition  Circular 
(FAC)  84-38  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  following:  Research  and 
Development  Contract  Procedures 
(Broad  Agency  Announcements); 
Changes  to  the  Government 
Procurement  Code;  Subcontracting 
Plants;  Fast  Payment  Procedures; 
Furnishing  Foreign  Items  under  Small 
Business-Small  Purchase  Set-Asides; 
Use  of  Standard  Form  99;  Clarification 
of  Status  of  Omission  of  Clean  Air  and 
Water  Acts  Clauses;  Capitalization 
Threshold;  Insurance  Discount  Factors; 
Symposia  Costs;  Parcel  Post  Shipments; 
Definition  of  Special  Test  Equipment; 
Fly  America  Act  Clause;  Evaluation 
Factors;  and  Integrity  of  Unit  Prices. 
dates:  Effective  Dates:  August  19. 1988. 
except  as  follows: 

Item  II— (Section  5.301  and  Parts  14, 
15. 17  and  25)— August  1. 1988. 

Items  XIII  and  DC— (Sections  30.404-63 
and  30.416-63)— September  19, 19ea 

Comment  Date:  Comments  on  the 
interim  rule,  Section  5,301  and  Parts  14. 
15, 17,  and  25,  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  September 
19, 1988.  to  be  considered  in  the 
formulation  of  a  final  rule.  Please  cite 
Item  U.  FAC  84-38,  in  all 
correspondence  on  this  subject. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  OS  Building,  Washington, 
DC  20405,  (202)  523^755. 
SUPPLEMENTARY  INFORMATION: 

A.  Paperwork  Reduction  Act 

FAC  84-38.  Items  I  thru  XIII.  The 
Paperwork  Reduction  Act  (Pub.  L  96- 
511)  does  not  apply  because  these  final 
rules  do  not  impose  any  reporting  or 
recordkeeping  requirements  or 


coUectioii  of  infonnation  from  offerors, 
contractors*  or  mainbers  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

B.  Regulatory  Flexibility  Act 

FAC  84-38,  Item  I.  DoD.  GSA,  and 
NASA  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  5 
U.S.C.  801.  et  seq..  because  the  rule  is 
directed  toward  achieving  uniformity  in 
internal  procedures  used  by  Federal 
agencies  in  soliciting  and  awarding 
contracts  for  basic  research,  and  in 
awarding  contracts  based  upon  receipt 
of  unsolicited  research  proposals. 
Procediu«s  will  benefit  small  entities 
providing  research  services  to  multiple 
Federal  agencies.  An  Initial  Regulatory 
Flexibility  Analysis  was  performed  and 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  and  comments  were 
invited  horn  small  entities  and  other 
interested  parties.  No  comments  vnte 
received  that  addressed  the  Initial 
Regulatory  Flexibility  Analysis. 
Accordingly,  the  Councils  have  not 
prepared  a  Final  Regulatory  Flexibility 
Analysis  for  the  final  rule. 

FAC 04-38,  Item  IL  Executive  Order 
12260  (December  31, 1980)  implemented 
the  Agreement  on  Government 
Procurement  pursuant  to  Title  III  of  the 
Trade  Agreements  Act  of  1979  (19  U.S.C 
2511-2518  and  Section  301  of  Title  3  of 
the  United  States  Code).  By  November 
16. 1987,  final  acceptance  of  certain 
amendments  was  notified  by  all  parties 
to  the  Agreement  on  Government 
Ihtxairement.  The  interim  rule 
implements  the  changes  in  the  Federal 
Acquisition  Regulation.  The  changes 
pertain  to  the  extension  of  the 
applicability  of  the  Trade  Agreements 
Act  to  leases  of  designated  country  end 
products,  not  just  piirchases.  In  addition, 
the  determination  of  applicability  of  the 
Act  to  a  particular  acquisition  is  now 
based  on  the  estimated  value  of  the 
acquisition,  not  the  offers  received. 
Other  corresponding  changes  are  being 
made  to  comply  with  requirements  for 
synopses  of  award  and  notification  to 
unsuccessful  offerors.  This  interim  rule, 
therefore,  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  sections 
will  also  be  considered  in  accordance 


with  Section  610  of  the  Act.  Such 
coonaents  must  be  submitted  separately 
and  dte  FAR  Case  88-610  in  all 
cui  laspondence. 

PAC  84-38.  Items  III.  VI.  VII,  XI.  XII. 
and  XIII.  The  Regulatory  Flexibility  Act 
(Pub.  L  96-354)  does  not  apply  because 
each  revision  is  not  a  "significant 
revision"  as  defined  in  FAR  1.501-1;  i.e., 
it  docs  not  alter  the  substantive  meaning 
of  any  coverage  in  the  FAR  having  a 
significant  cost  or  administrative  impact 
on  contractors  or  offerors,  or  a 
significant  effect  beyond  the  internal 
operating  procedures  of  the  issuing 
agencies.  Accordingly,  and  consistent 
with  sectioo  1212  of  Pub.  L  98-525  and 
section  302  of  Pub.  L  98-577  pertaining 
to  publication  of  proposed  regulations 
(as  implemented  in  FAR  Subpart  1.5. 
Agency  and  Public  Participation), 
solicitation  of  agency  and  pubUc  views 
on  the  revisions  is  not  required.  Since 
such  solicitation  is  not  required,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

FAC  84-38.  Item  IV.  It  is  expected  that 
this  final  rule  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.).  A  Final 
Regulatory  Flexibility  Analysis  has  been 
prepared  and  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

FAC  84-38.  Item  V.  DoD,  GSA,  and 
NASA  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601,  et  seq.)  because  this  final 
rule  is  considered  to  represent  a 
clarification  of  the  policy  already  in 
FAR  19.501(f)(2).  No  comments  were 
received  from  small  entities  in  response 
to  the  proposed  rule. 

FAC  84-38.  Items  VIII  and  IX.  DoD. 
GSA.  and  NASA  certify  tiiat  the 
revisions  to  FAR  Part  30.  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  because  the  changes 
deal  with  Cost  Accounting  Standards 
(CAS)  from  which  small  business 
concerns  arc  exempt. 

FAC  84-38.  Item  X.  DoD,  GSA,  and 
NASA  certify  that  tiiis  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601.  et  seq.)  because  meeting, 
coainence.  symposia,  and  seminar  costs 
are  not  considered  a  significant  cost  of 
doing  business  in  most  situations. 
Furtheniore.  the  revision  to  the  current 
rule  in  this  case  is  not  a  substantial  one, 
but  rather  an  elaboration  and 


clarificatiaB  ot  enisling  policy  defining 
the  fy|ies  «f  costs  that  are  aUowaUe  as 
contract  costs.  No  oomBents  were 
received  from  any  saiall  entities. 

Regulation 

FACM^aa.  Item  IL  A  deteradnation 
has  Iwen  made  under  the  authority  of 
the  Secretaqr  of  die  Defense  (DoO).  the 
Administrator  of  General  Services 
(GSA).  and  Uie  Adaumstrator  of  die 
National  Aeronautics  and  Space 
Administration  (NASA)  that  this 
regulation  must  be  issued  as  an  interim 
r^ulation  to  pron^tiy  implement  the 
Fdiruary  14. 1988,  amendments  to  the 
Agreement  on  Govenunent 
Procurement 

D.  Pubfic  Comments 

FAC  84-38.  Item  L  A  proposed  rule 
was  published  in  the  Federal  Register  on 
May  6, 1987  (52  FR 17280).  The 
comments  that  were  received  as  a  result 
of  the  proposed  rule  were  considered  by 
the  Civilian  Agency  Acquisition  CouncU 
and  the  Defense  Acqoisition  Regulatory 
Councfl  in  die  development  of  this  final 
rule. 

FAC  84-38,  Item  IV.  A  proposed  rule 
was  published  in  the  Federal  Re^ster  on 
December  9, 1986  (51  FR  44410).  The 
comments  that  were  received  as  a  result 
of  the  proposed  rule  were  considered  by 
the  Councils  in  the  devek>iHnent  of  this 
final  rale. 

FAC  84-38.  Item  V.  A  proposed  rule 
was  published  in  the  Federal  Register  on 
luly  29. 1086  (51  FR  27129).  The  final  rule 
was  modified  to  clarify  that  both 
manufacturer  and  regular  dealers  are 
required  to  provide  domestically 
produced  or  maaufactured  products. 

FAC  84-38.  Items  VlllandlX.  See 
Part  in — ^Preambles  Published  under  the 
FAR  System,  in  Appendix  A  to  Part  30. 
The  supplementary  infonnation  under 
PreamUie  A  to  30.404  and  Preamble  A  to 
30.41S  provides  information  concerning 
the  publicatioB  of  the  proposed  rules 
and  the  public  comments  that  were 
received. 

FAC  84-38.  Item  X  A  proposed  rule 
was  published  in  the  Federal  Register  on 
May  13, 1987  (52  FR  18158).  Based  upon 
analysis  of  the  public  comments,  it  was 
determined  that  the  proposed  rule  struck 
a  proper  balance  of  all  interests 
concerned,  although  some  minor 
changes  were  made  to  further  clarify  the 
rule  as  suggested  by  the  comments. 

FAC  84-^38,  Item  XII.  A  proposed  rule 
was  publisiied  in  the  Federal  Register  on 
February  9, 1987  (52  FR  4086).  Both 
Councils  reviewed  and  considered  the 
comments  and  agreed  to  proceed  with 
the  final  rule  without  change. 


iin4gCFSFails5.«.9. 
13, 14. 15. 17. 19, 22, 23, 25.  M,  31,^5, 42, 
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Government  procurement 

Dated:  )uly  IS.  1S8& 
HanyS-BBriasU. 

Acting  Kmotor.  Office  of  Federal  Aoqmsitkm 
and  Regulatory  Policy. 

Unless  Otherwise  specified,  aU 
Federal  Acquisition  Regulation  (FAR) 
and  oAet  diiective  nwterial  contained 
in  FACM-M  iseSec^ive  August  19. 
1988,  except  as  follows: 

Item  n--(Section  5.301  and  Parts  14, 
15. 17,  ud  25)— August  1, 1988. 

Items  Xm  and  K— Sections  3a404-63 
and  30.416-63)— September  19, 1968. 
S.).  Evans, 

Assistant  Administrator  for  Procurentent. 
NASA. 

EleaaorlLSpectar, 

Depi^  Assistant  Secretary  of  Defense  for 
Procurement 

John  Akfecaoa, 

Acting  Adadnistrater,  Genera]  Services 

Administnition. 

July  14.  taM. 

Federal  Acquisition  Circular  (FAC) 
84-38  aawads  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

Item  I — Researdi  and  Devdcqimenl 
Contract  Pnxxdures  (Broad  Agency 
Announcements) 

FAR  5.202.  6.003.  6.102.  6.302,  35.001. 
and  35.016  are  revised  to  clarify 
procedures  to  be  followed  by  agencies 
In  awarding  contracts  based  upon 
receipt  of  unsolicited  research  proposals 
by  revising  guidance  contained  within 
FAR  Parts  5  and  6.  These  revisions  are 
based,  in  part  iq>on  clarifying 
amendmeBts  made  to  10  U.S£. 
2304(dKlMA)  by  section  923(b).  Tide  DC, 
Pub.  L.  99-500.  enacted  on  October  18, 
1985.  Additionally,  this  final  rule 
amends  FAR  Part  35  and  specifies 
procedures  to  be  foUoiwed  by  agencies 
in  soUcitii^  and  awarding  contracts  for 
basic  research  pursuant  to  g»ieral 
solicitations  (broad  agency 
announcements)  as  authorized  by  the 
CompetitioB  in  Contracting  Act  of  1984, 
Pub.  L.  SO-^ea  and  FAR  6.102(dK2). 

Item  n — Changes  to  the  Government 
Procurement  Code 

FAR  5  JOl  and  Parts  14, 15, 17.  and 
Subpart  25.4  are  revised  to  incorporate 
changes  aeceasitated  by  a  raaior 
renegoliatian  of  the  Govenunent 
Procurement  Code  of  the  United  States 
Trade  Bepreseatative.  Ths  primary 
puipose  of  the  renegotiation  was  to 
bring  the  practices  el  the  Signatories 
more  into  liue  with  U.S.  practices.  Hie 
Office  of  the  U.S.  Trade  Refiresentative 


laaotiaeofi 
the  Fedsid  BegislBr  <ra  Febraaiy  4.  isas 
(53FR32a^ 

Executive  Order  12280  (December  31. 
1980)  iiupkinmittd  tbe  Ageeement  on 
Govemment  Procwement  porsaant  to 
Tide  ni  of  the  Trade  Agreements  Act  of 
1979  (19  U.S.C  2511-2516  and  5  U.S.C 
301).  The  Agreement  on  Govenunent 
Procurement  was  revised  with  an 
effective  date  of  February  14. 198a  This 
item  implements  dianges  in  Subpart  25.4 
and  in  various  odier  sections.  Hiere  are 
two  principal  changes  to  Subpart  25.4. 
They  pertain  to  the  extension  of  die 
application  of  die  Trade  Agreements 
Act  coverage  to  leases  of  designated 
country  end  products,  not  just  to 
purchases.  In  addition,  die 
determination  of  applicabiUfy  of  the 
Trade  Agreements  Act  coverage  to  a 
particular  acquisition  is  now  based  on 
the  estimated  value  of  the  acqirisition. 
not  the  offers  received.  Changes  are  also 
being  made  to  Part  5  regarding  synopsis 
of  awards;  to  Parts  14  and  15  regarding 
the  content  of  the  notification  to 
unsuccessful  offerors:  and  to  Part  17 
regarding  the  use  of  options  in 
calculating  the  estimated  value  d  the 
acquisition. 

The  requirements  of  this  interim  rule 
are  effective  for  aU  solicitations  issued 
on  or  after  August  1. 1988.  Alsa 
solicitations  issued  on  or  after  February 
14, 1988.  and  for  which  the  date 
established  for  receipt  of  offers  does  not 
expire  irnor  to  August  1, 1988  shall  be 
amended  as  aj^ropriate  to  notify 
offerors  of  the  application  of  the  revised 
procedures  ia  this  interim  rule. 

Item  HI— SubuiPliacting  Plam 

FAR  9.104-3  and  19.705-6  are  revised 
to  clarify  the  requirements  at  Section 
8(d)(4Xc)  of  the  Small  Business  Act  that 
the  prospective  contractor's  compliance 
with  subcontracting  plans  submitted  on 
previous  contracts  be  considered  as  a 
factor  in  deteimining  contractor 
responsibilify  for  future  awards 
involving  subcontracting  plans;  and  to 
improve  coordination  and  better  define 
responsibilities  of  contracting  officers 
and  contract  administration  offices 
associated  with  administration  of 
subcontiacting  plans. 

Item  rv — Fast  Payment  Procedure 

FAR  Subpart  13.3  and  die  idaied 
clause  at  52.213-1.  Fast  Payment 
Procedure,  are  revised  to  impleraent 
requirements  contained  in  Office  of 
Management  and  Budget  (OKB)  CtKcnlar 
A-125.  "Prompt  Payment"  on  ose  of  East 
payment  methods.  Specific  levisiaas 
will  (a)  allow,  rather  than  mandate.  \ 
of  fast  payment  procedures;  (b)  i 
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specifically  describe  the  conditions  that 
would  justify  use  of  the  procedure:  and 
(c)  increase  the  period  of  time  from  90 
days  to  180  days  for  verifying  contractor 
delivery  of  required  supplies  and  for 
corrective  action  by  the  Government  aa 
necessary. 

Item  V — ^Furnishing  Foreign  items  Under 
SmaU  Business-Small  Purehase  Set- 
Aside 

FAR  19.508(a)  and  the  clause  at 
52.219-4,  Notice  of  Small  Business-Small 
Purchase  Set-Aside,  are  revised  to 
clarify  that  acquisitions  for  supplies  are 
to  be  made  from  only  either  (a)  small 
business  concerns  furnishing  their  o%vn 
manufactured  products  or  (b)  small 
business  concerns  providing  the  product 
of  another  manufacturer.  In  either  case, 
such  products  must  be  manufactived  or 
produced  in  the  United  States,  its 
territories  or  possessions,  Puerto  Rico, 
or  the  Trust  Territory  of  the  Pacific 
Islands. 

Item  VI— Use  of  Standard  Form  (SF)  99. 
Notice  of  Award  of  Ckmtract 

FAR  22.608-5(b)  is  deleted  to 
eliminate  the  need  to  submit  a  Standard 
Form  (SF)  99  to  the  Department  of  Labor 
(IX)L)  whenever  SF  279  is  not  sent  to  the 
Federal  Procurement  Data  System.  In 
the  Federal  Register  on  March  2, 1987 
(52  FR  6146),  DOL  revised  their 
regulations  to  discontinue  the  use  of 
Standard  Form  99,  Notice  of  Award  of 
Contract,  for  contracts  subject  to  the 
Walsh-Healey  Public  Contracts  Act  and 
eliminate  the  requirement  for 
contracting  agencies  to  report  to  DOL's 
wage  and  hour  division  each  contract 
award  subject  to  Walsh-Healey  Public 
Contracts  Act. 

item  VII— Clarification  of  SUtus  of 
Omission  of  Clean  Air  and  Water  Acts 
Clauses 

FAR  23.104  is  revised  to  clarify  that 
the  exemptions  listed  thereunder  pertain 
only  to  the  actions  prohibited  under 
23.103(b). 

Item  Vm— Capitalization  Threshold 

FAR  30.404-«0(b)(l).  30.404-60(a)(l), 
and  30.404-60(a)(l)(i),  are  modified  to 
increase  the  minimum  acquisition  cost 
criterion  for  capitalization  purposes 
from  $1000  to  $1500. 

FAR  30.404-40(b)(l)  provides  that  a 
contractor's  capitalization  policy  shall 
designate  a  minimum  service  life 
criterion,  which  shall  not  exceed  two 
years,  and  a  minimum  acquisition  cost 
criterion,  which  shall  not  exceed  $1000. 
The  modification  increases  the  minimum 
acquisition  cost  criterion  from  $1000  to 
$1500  due  to  the  impact  of  inflation.  Tlie 
purpose  of  the  change  is  to  only  require 


capitalization  of  those  assets  that  are  of 
significant  value. 

The  effective  date  of  this  modification 
is  September  19. 1988. 

This  modification  of  the  Cost 
Accounting  Standards  shall  be  followed 
by  each  contractor  on  or  after  the  start 
of  its  next  cost  accounting  period, 
beginning  after  receipt  of  a  contract  to 
which  this  modification  is  applicable. 

Recipients  of  this  modification  are 
encouraged  to  keep  the  previous  version 
of  the  Standard  until  further  advised. 

Item  IX — Insurance  Discount  Factors 

FAR  30.416-50(a)(3)(ii)  is  modified  to 
delete  the  requirement  to  use  stated 
rates  in  discounting  certain  self-insured 
losses  to  present  value. 

FAR  3a416-50(a)(3)(ii)  provides  that, 
in  measuring  certain  self-insured  losses, 
contractors  are  to  discount  these  losses 
to  present  value  where  payments  to  the 
claimant  will  not  take  place  for  over  a 
year  after  the  loss  occurs.  If  a  state 
provides  a  discount  rate  for  computing 
lump-sum  settiements,  the  Standard 
requires  that  the  state  rate  be  used  for 
computing  present  value.  Otherwise,  the 
Pub.  L  92-41  Treasury  Rate  is  to  be 
used.  The  modification  to  FAR  30.416- 
50(a)(3)(ii)  requires  use  of  the  Treasiuy 
Rate  in  all  cases.  The  purpose  of  the 
modification  is  to  provide  a  more 
accurate  valuation  of  the  contractor's 
liability. 

The  effective  date  of  this  modification 
is  September  19. 1988. 

This  modification  of  the  Cost 
Accounting  Standards  shall  be  followed 
by  each  contractor  on  or  after  the  start 
of  its  next  cost  accounting  period 
beginning  after  receipt  of  a  contract  to 
which  this  modification  is  applicable. 

Recipients  of  this  modification  are 
encouraged  to  keep  the  previous  version 
of  the  Standard  until  further  advised. 

Item  X — Symposia  Costs 

There  has  been  a  proUferation  of  non- 
Federal  Government  sponsored 
symposia  resulting  in  possibly 
unreasonable  costs  being  charged 
against  Government  contracts.  In 
addition.  Government  contracting 
officers  and  auditors  have  found  that  the 
previous  cost  principle  at  FAR  31.205-43 
did  not  address  the  attendance  of 
company  employees  at  such  activities,  it 
did  not  describe  the  circumstances  in 
which  the  cost  of  attendance  by 
individuals  who  are  not  employed  by 
the  contractor  might  be  allowable,  and  it 
did  not  distinguish  between  setting  up  or 
sponsoring  meetings,  conferences, 
symposia,  and  seminars  and  attending 
those  events.  This  revised  allowability 
rule  clarifies  the  policy  of  the 
Government  with  respect  to  these  costs. 


and  describes  more  specifically  the 
nature  of  costs  which  are  allowable.  The 
revisions  do  not  reflect  or  result  from  a 
change  in  allowability  policy. 

Item  XI— Parcel  Post  Eligible  Shipments 

FAR  4Z1404-1  is  revised  to 
incorporate  additional  procedures  and 
limits  for  the  use  of  parcel  post  eligible 
shipments.  This  will  reduce  handling 
cost  and  avoid  additional  delays  in 
delivery  of  these  shipments. 

Item  XlI-^)efinition  of  Spedal  Test 
Equipment 

FAR  45.101  and  the  clause  at  52.245- 
18.  Special  Test  Equipment,  are  revised 
to  reduce  the  possibility  of 
misclassification  of  test  equipment  as 
either  or  special  or  general  purpose.  The 
clause  and  definition  now  provide  a 
positive  statement  that  general  purpose 
components  may  be  considered  special 
when  they  are  interconnected  and 
interdependent. 

Item  Xm — ^Fly  America  Act  Clause 

FAR  47.405  and  the  clause  52.247-63. 
Preference  for  U.S.-Flag  Air  Carriers,  are 
revised  to  clarify  the  statement  of 
existing  Government  policy  and  when 
the  clause  should  be  included  in 
contracts.  This  final  rule  clarifies  that 
the  clause  should  be  included  in 
contracts  whenever  international  air 
transportation  of  Government-owned 
property  may  occur  under  the  contract 
and  not  just  when  such  transportation  is 
required  under  the  contract. 

Therefore,  48  CFR  Parts  5. 6. 9. 13. 14. 
16. 17. 19. 22,  23. 25,  30,  31.  35. 42. 45. 47. 
52  and  53  are  amended  as  set  forth 
below. 

The  interim  rules  in  FAC  84-2a 
published  in  the  Federal  Register  on 
June  9, 1987  (52  FR  21884).  amending 
section  15.605  pertaining  to  Item  III. 
Evaluation  Factors,  and  amending 
section  15.812  and  the  clause  at  52.215- 
26  pertaining  to  Item  IV,  Integrity  of  Unit 
Prices,  are  hereby  adopted  as  final  rules 
without  change. 

1.  The  authority  citation  for  48  CFR 
Parts  5.  6.  9. 13, 14, 15, 17, 19,  22. 23,  25. 
30,  31,  32,  35. 42, 45. 47.  52.  and  53 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

PART  5— PUBUCIZINQ  CONTRACT 
ACTIONS 

2.  Section  5.202  is  amended  by 
revising  paragraph  (a)(8)  to  read  as 
follows: 

(a)*  *  * 


(8)  The  contract  action  results  from 
the  acceptance  of  an  unsolicited 
research  proposal  that  demonstrates  a 
unique  and  innovative  concept  (see 
6.003)  and  publication  of  any  notice 
complying  with  5.207  would  improperly 
disclose  the  originality  of  thought  or 
innovativeness  of  the  proposed 
research,  or  would  disclose  proprietary 
information  associated  with  the 
proposal.  This  exception  does  not  apply 
if  the  contract  action  results  frY)m  an 
unsolicited  research  proposal  and 
acceptance  is  based  solely  upon  the 
unique  capability  of  the  source  to 
perform  the  particular  research  services 
proposed  (see  e.302-l(a)(2)(i): 
***** 

3.  Section  5.301  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  and  by  adding  paragraph  (c)  to  read 
as  follows: 

SJ01    General 

(a)  Except  for  contract  actions 
described  in  paragraph  (b)  of  this 
section,  contracting  officers  shall 
synopsize  in  the  Commerce  Business 
Daily  (CBD)  awards  exceeding  $25,000 
that  (1)  are  subject  to  the  Trade 
Agreements  Act  (see  25.402  and  25.403), 
or  (2)  are  likely  to  result  in  the  award  of 
any  subcontracts.  *  *  • 

(c)  With  respect  to  acquisitions 
subject  to  the  Trade  Agreements  Act, 
contracting  officers  shall  submit 
synopses  in  sufficient  time  to  permit 
their  publication  in  the  CBD  not  later 
than  60  days  after  award. 

PART  6— COMPETITION 
REQUIREMENTS 

4.  Section  6.003  is  amended  by  adding 
in  alphabetical  order  the  definition 
"Unique  and  innovative  concept"  to 
read  as  follows: 

6.003    Definitions. 


"Unique  and  innovative  concept," 
when  used  relative  to  an  unsolicited 
research  proposal,  means  that,  in  the 
opinion  and  to  the  knowledge  of  the 
Government  evaluator,  the  meritorious 
proposal  is  the  product  of  original 
thinking  submitted  in  confidence  by  one 
source;  contains  new  novel  or  changed 
concepts,  approaches,  or  methods:  was 
not  submitted  previously  by  anothen 
and,  is  not  otherwise  available  within 
the  Federal  Government.  In  this  context, 
the  term  does  not  mean  that  the  source 
has  the  sole  capability  of  performing  the 
research. 

5.  Section  6.102  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 


6.102    Use  of  competitive  procedure*. 

***** 

(d)  *  *  * 

(2)  Competitive  selection  of  basic  and 
applied  research  and  that  part  of 
development  not  related  to  the 
development  of  a  specific  system  or 
hardware  procurement  is  a  competitive 
procedure  if  award  results  from — 
***** 

6.  Section  6.302-1  is  amended  by 
revising  paragraph  (a)(2)(i)  to  read  as 
follows: 

6.302-1    Only  one  responsilMe  source  and 
no  oUier  supplies  or  services  wW  satisfy 
sQency  rsquireiiieiils. 

(a)  *  *  * 

(2)  *  •  • 

(i)  Supplies  or  services  may  l>e 
considered  to  be  available  from  only 
one  source  if  the  source  has  submitted 
an  unsolicited  research  proposal  that 
(A)  demonstrates  a  unique  and 
innovative  concept,  or,  demonstrates  a 
unique  capability  of  the  source  to 
provide  the  particular  research  services 
proposed;  (B)  offers  a  concept  or 
services  not  otherwise  available  to  the 
Government:  and  (C)  does  not  resemble 
the  substance  of  a  pending  competitive 
acquisition.  (See  10  U.S.C.  2304(d)(1)(A) 
and  41  U.S.C.  253(d)(1)(A).) 


PART  9— CONTRACTOR 
QUAUFICATIONS 

7.  Section  9.104-3  is  amended  by 
adding  a  fourth  sentence  in  paragraph 
(c)  to  read  as  follows: 

9.104-3    Application  of  standards. 

***** 

(c)  *  *  *  Prior  compliance  with 
subcontracting  plans  required  by 
Subpart  19.7  shall  be  considered  in 
determining  the  responsibihty  of  an 
offeror  bidding  on  a  contract  requiring  a 
subcontracting  plan. 


PART  13-SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

a  Section  13.301  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  to  read  as  follows: 

13.301    General. 

The  fast  payment  procedure  allows 
payment  under  limited  conditions  to  a 
contractor  prior  to  the  Government's 
verification  that  supplies  have  been 
received  and  accepted.  *  *  * 
***** 

9.  Section  13.302  is  amended  by 
revising  both  the  intix)ductoiy  text  and 
paragraph  (a);  by  redesignating  the 


existing  paragraphs  (b)  and  (c)  as  (c) 
and  (d);  and  by  adding  new  paragraphs 
(b).  (e).  and  (f)  to  read  as  follows: 

13J02    CondWons  for  uae. 

If  the  conditions  in  paragraphs  (a) 
through  (f)  of  this  section  are  present 
the  fast  payment  procedure  may  l>e 
used,  provided  that  use  of  the  procedure 
is  consistent  with  the  other  conditions  of 
the  purchase.  The  conditions  for  use  of 
the  fast  payment  procedure  are  as 
follows: 

(a)  Individual  orders  do  not  exceed 
$25,000  except  that  executive  agencies 
may  permit  higher  dollar  limitations  for 
specified  activities  or  items  on  a  case- 
by-case  basis. 

(b)  Deliveries  of  supplies  are  to  occur 
at  locations  where  there  is  l)Oth  a 
geographical  separation  and  a  lack  of 
adequate  communications  facilities 
between  Government  receiving  and 
disbursing  activities  that  will  make  it 
impractical  to  make  timely  payment 
based  on  evidence  of  Government 
acceptance.  Use  of  the  fast  payment 
procedure  would  not  be  indicated,  for 
example,  for  small  purchases  by  an 
activity  if  material  lieing  purchased  is 
destined  for  use  at  that  activity  and 
contract  administration  will  be 
performed  by  the  purchasing  office  at 
that  activity. 
***** 

(e)  The  purchasing  instrument  is  a 
fiiTO-fixed-price  contract,  a  purchase 
order,  or  a  delivery  order  for  supplies. 

(f)  A  system  is  in  place  to  ensure:  (1) 
documenting  evidence  of  contractor 
performance  under  fast  payment 
acquisitions,  (2)  timely  feedback  to  the 
contracting  officer  in  case  of  contractor 
deficiencies,  and  (3)  identification  of 
suppliers  who  have  a  current  history  of 
abusing  the  fast  payment  procedure. 
(Also  see  Subpart  9.1.) 

PART  14— SEALED  BIDDING 

10.  Section  14.408-1  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

14.406-1    Award  of  unclassified  contrecta. 

(a)(1)  The  contracting  officer  shall  as 
a  minimum  (subject  to  any  restrictions 
in  Subpart  9.4) — 

(i)  Notify  unsuccessful  bidders 
promptly  tiiat  their  bids  were  not 
accepted; 

(ii)  Extend  appreciation  for  the 
interest  the  unsuccessful  bidders  have 
shown  in  submitting  a  bid:  and 

(iii)  When  award  is  made  to  other 
than  a  low  bidder,  state  the  reason  for 
rejection  in  the  notice  to  each  of  the 
unsuccessful  low  bidders. 
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(2)  For  acquisitions  subject  to  the 
Trade  Agreements  Act  (see  2S.406(e)). 
within  7  wrorking  days  after  a  contract 
award,  agencies  shall  give  unsuccessful 
offerors  from  designated  countries 
written  notice  stating — 
(i)  That  their  offers  were  not  accepted: 
(ii)  That  a  contract  has  been  awarded: 
(iii)  The  dollar  amount  of  the 
successful  offer,  and 

(iv)  The  name  and  address  of  the 
successful  offeror. 


PART  1S-C0NTRACTlNa  BY 
NEGOTIATION 

11.  Section  15.1001  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 


1S.1001    NotMcathNisto 


(c)*  •* 

(2)  For  acquisitions  subject  to  the 
Trade  Agreements  Act  (see  25.405(e)). 
provide  the  information  in  subparagraph 
(c)(1)  of  this  section  within  7  working 
days  after  a  contract  award  to 
unsuccessful  offerors  from  designated 
countries. 


PART  17— SPECIAL  CONTRACT 
METHODS 

12.  Section  17.203  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

17.203 


(h)  See  2S.402(a)(4)  regarding  use  of 
options  in  calculating  the  estimated 
contract  amount  for  aM>lication  of  the 
Trade  Agreements  Act  threshold. 

PART  1»-SMALL  BUSINESS  AND 
SMALL  DISADVANTAOED  BUSINESS 
CONCERNS 

18.50S   [Amsndedl 

13.  Section  19.508  is  amended  by 
inserting  the  word  "or"  before  the  words 
"the  Trust  Territory"  and  by  removing  in 
paragraph  (a)(1)  the  words  "or  the 
District  of  ColumUa,". 

14.  Section  19.705-e  is  amended  by 
adding  paragraph  (e)  to  read  as  followrs: 


1».70S-« 
conti  acting 


of  the 


PART  22-ACQUISmON  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISmONS 

15.  Section  22.606-5  is  revised  to  read 
as  follows: 

2Z606-S    Award. 

When  a  contract  subject  to  the  Act  is 
awarded,  the  contracting  officer,  in 
accordance  with  regulations  or 
instructions  issued  by  the  Secretary  of 
Labor  and  individual  agency 
procedures,  shall  furnish  to  the 
contractor  DOL  Publication  WH-1313. 
Notice  to  Employees  Working  on 
Government  Contracts. 

PART  23-ENVIRONMENT, 
CONSERVATION,  AND 
OCCUPATIONAL  SAFETY 

16.  Section  23.104  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

23.104   EMmptlona. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  contracts  and 
subcontracts  are  not  subject  to  the 
restriction  in  23.103(b)  if  they  are  (1) 
$100,000  or  under  or  (2)  for  indefinite 
quantities  and  the  contracting  officer 
believes  that  the  amount  ordered  in  any 
year  under  the  contract  will  not  exceed 
$100,000. 

(c)  The  agency  head  may  exempt  any 
contract  subcontract,  or  class  of 
contracts  or  subcontracts  from  the 
requirement  in  23.103(b)  for  1  year  when 
it  is  in  the  paramoimt  interest  of  the 
United  States  to  do  so. 


PART  25— FOREIGN  ACQUISITION 

17.  Section  25.106  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

2S.105   EvalualInQ  offeia> 

•        •        *        *        * 

(d)  The  evaluation  in  paragraph  (a)  of 
this  section  shall  not  be  applied  to  offers 
of  Israeli  end  products  at  or  above 
$5a000  (see  25.402(a)(2)). 

1&  Section  25.402  is  amended  by 
revising  paragraph  (a)(1):  by  adding 
paragraphs  (a)(3),  (a)(4),  and  (f);  and  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 


(a)  Forwarding  a  copy  of  each  plan,  or 
a  detennination  that  there  is  no 
requirement  for  a  subcontracting  plan, 
to  the  cognizant  contract  administration 
office. 


25.402 

(a)(1)  Executive  Order  12260  requires 
the  U.S.  Trade  Representative  to  set  the 
dollar  thre^old  for  appHcatton  of  the 
Trade  Agreement  Act  The  threshold 
will  be  published  in  the  Federal  Register 
and  will  be  distributed  through  agency 
procedures  on  an  expedited  basis.  When 
the  value  of  the  proposed  acquisition  of 


an  eligible  product  is  estimated  to  be  at 
or  over  the  dollar  threshold,  agencies 
shall  evaluate  offers  for  an  eligible 
product  without  regard  to  the 
restrictions  of  the  Buy  American  Act 
(see  Subpart  25.1)  or  the  Balance  of 
Payments  Program  (see  Subpart  25.3). 
When  the  value  of  the  proposed 
acquisition  is  estimated  to  be  below  the 
Trade  Agreements  Act  threshold,  the 
restrictions  of  the  Buy  American  Act  or 
the  Balance  of  Payments  Program  shall 
be  applied  to  foreign  offers,  except  as 
noted  in  subparagraph  (a)(2)  of  this 
section  (see  25.106). 

(3)  To  determine  whether  the  Trade 
Agreements  Act  applies  to  the 
acquisition  of  products  by  lease,  rental, 
or  lease-purchase  contract  (including 
lease-to-ownenhip.  or  lease-with- 
option-to  purchase),  the  contracting 
officer  shall  calculate  the  estimated 
acquisition  value  as  follows: 

(i)  If  a  fixed-term  contract  of  12 
months  or  less  is  contemplated,  use  the 
total  estimated  value  of  this  acqusition. 

(ii)  U  a  fixed-term  contract  of  more 
than  12  months  is  contemplated,  use  the 
total  estimated  value  of  the  acquisition 
plus  the  estimated  residual  value  of  the 
leased  equipment  at  the  conclusion  of 
the  contemplated  term  of  the  contract. 

(iii)  U  an  indefinite-term  contract  is 
contemplated,  use  the  estimated 
monthly  payment  multiplied  by  48. 

(iv)  If  there  is  any  doubt  as  to  the 
contemplated  term  of  the  contract  use 
the  estimated  monthly  payment 
multiplied  by  48. 

(4)  If  a  contemplated  acquisition 
includes  an  option  clause  (see  Subpart       ^ 
17.2).  when  calculating  the  threshold  for 
application  ot  Trade  Agreements  Act 
provisions  include  the  value  of  all 
options. 

*       •       •       •       • 

(c)  Except  when  waived  under  section 
302(b)(2)  of  the  Trade  Agreements  Act 
there  shall  be  no  acquisition  of  foreign 
end  products  subject  to  the  Act  unless 
the  foreign  end  products  are  designated 
country  end  products  or  Caribbean 
Basin  country  end  products. 

(d)  No  requirement  for  the  acquisition 
of  eligible  products  shall  be  divided  with 
the  intent  of  reducing  the  estimated 
value  of  the  acquisition  below  the  dollar 
threshold  addressed  in  paragraph  (a)  of 
this  section. 

(f)  Subject  to  the  provisions  of  U.S. 
law  and  regulation,  a  supplier 
established  in  a  designated  country 
shall  not  be  accorded  less  favorable 
treatment  than  is  accorded  to  another 


supplier  established  in  that  country  on 
the  basis  of— 

(1)  Foreign  ownership  or  afniiation,  or 

(2)  Where  the  goods  being  supplied 
were  produced,  provided  that  the 
country  of  production  is  a  designated 
country. 

19.  Section  25.403  is  amended  by 
revising  paragraphs  (a)  and  (b);  and  by 
removing  and  reserving  paragraph  (k)  to 
read  as  follows: 

25.403   Exceptions. 

***** 

(a)  An  acquisition  of  an  eligible 
product  where  the  estimated  value  of 
the  acquisition  falls  below  the  Trade 
Agreements  Act  dollar  thresholds 
discussed  in  25.402(a): 

(b)  Products  of  countries  (1)  not  listed 
in  25.401,  or  (2)  barred  by  2S.402(c): 

***** 

(k)  (Reserved] 

20.  Section  25.405  is  amended  by 
revising  the  introductory  text  and 
paragraph  (e)  to  read  as  follows: 

25.405    Proceoures. 

When  the  Trade  Agreements  Act 
applies,  the  following  procedures  shall 
be  used: 


(e)  Within  7  working  days  after  a 
contract  award  for  an  eligible  product 
agencies  shall  give  unsuccessfid  offerors 
from  designated  countries  written  notice 
in  accordance  with  14.408-l(a]  (2)  and 
15.1001  (c)  (2). 

PART  30-COST  ACCOUNTING 
STANDARDS 

21.  Section  30.307  is  amended  by 
revising  the  first  fifth,  and  sixth 
sentences  to  read  as  follows: 

30.307    Cost  Acoounthig  Standards 


Appendix  A  of  this  part  contains  the 
nonr^gulatory  preambles  to  the  Cost 
Accounting  Standards,  preambles  to 
related  Rules  and  Regulations,  and 
preambles  published  under  the  FAR 
System.  *  *  *  Part  I.  Preambles  to  the 
Cost  Accounting  Standards,  and  Part  II, 
Preambles  to  the  Related  Rules  and 
Regulations,  published  by  the  Cost 
Accounting  Standards  Board,  were 
originally  published  in  Title  4  of  the 
Code  of  Federal  Regulations  and  are 
only  published  in  the  looseleaf  edition  of 
the  FAR.  Part  III  contains  preambles 
published  under  the  FAR  system  that 
are  published  in  the  Appendix  A  to  Part 
30  of  Title  48.  as  well  as  in  the  looseleaf 
version  of  the  FAR. 


22.  Sections  30.401-62  and  30.401-63 
are  added  and  reserved  to  read  as 
follows: 

30.401-62   Exemption.  (Reserved] 

30.401-63    Effective  data.  (Reserved] 

23.  Sections  30.402-62  and  30.402-63 
are  added  and  reserved  to  read  as 
follows: 

30.402-62   Exemption.  (Reserved] 

30.402-63    Effective  date.  (Reserved] 

24.  Sections  30.403-62  and  30.403-63 
are  added  and  reserved  to  read  as 
follows: 

30.403-62    Exemption.  [Reserved] 

30.403-«3    Effective  date.  [Reserved] 

30.404-40    [Amended] 

25.  Section  30.404-40  is  amended  in 
paragraph  (b)(1)  by  removing  in  the 
second  sentence  the  figure  "$1,000"  and 
inserting  in  its  place  the  figure  "$1,500." 

30.404-60   [Amended] 

2a  Section  30.404-60  is  amended  by 
removing  in  the  second  sentence  of 
paragraph  (a)(1)  the  figure  "$1,000"  and 
inserting  in  its  place  the  figure  "$1,500"; 
and  by  removing  in  the  first  sentence  of 
paragraph  (a)(l)(i)  the  figure  "$1,200" 
and  inserting  in  its  place  the  figure 
"$1,700". 

27.  Sections  30.404-61  and  30.404-62 
are  added  and  reserved  to  read  as 
follows: 

30.404-61    Interpretation.  [Reserved] 

3a404-62    Exemption.  [Reserved] 

28.  Section  30.404-63  is  added  to  read 
as  follows: 

30.404-83    Effective  date. 

The  effective  date  of  the  modifications 
to  30.404-40  (b)  (1).  30.404-60  (a)(1),  and 
30.404-60  (a)(l)(i).  which  increase  the 
minimum  acquisition  cost  criterion  for 
capitalization  of  tangible  capital  assets 
to  $1,500,  is  September  19. 1988.  The 
modification  shall  be  applied  to  accrued 
expenditures  for  acquisition  of  tangible 
capital  assets  on  or  after  the  start  of  the 
contractor's  next  cost  accounting  period, 
beginning  after  receipt  of  a  contract  to 
which  the  modification  is  applicable. 

29.  Sections  30.405-61,  30.405-62,  and 
30.405-63  are  added  and  reserved  to 
read  as  follows: 

30.405-61    Interpretation.  [Reserved] 

30.405-62    Exemption.  [Reserved] 

30.405-63    Effective  date.  [Reserved] 

30.  Sections  30.406-61,  30.406-62,  and 
30.406-63  are  added  and  reserved  to 
read  as  follows: 


30.406-61    InterpfBtallen.  [Reserved] 
30.406-62    ExempUoa  [Reserved] 

3a406-63   Effective  dale.  [Reserved] 

31.  Sections  30.407-61, 30.407-62.  and 
30.407-63  are  added  and  reserved  to 
read  as  follows: 

30.407-61    Interpretation.  [Reserved] 

30.407-82    ExenyMoft  [Reserved] 

30.407-63    Effective  date.  [Reserved] 

32.  Sections  30.408-61,  30.408-62.  and 
30.408-63  are  added  and  reserved  to 
read  as  follows: 

30.406-61    Interpretation.  [Reserved] 
30.406-62    Exemption.  [Reserved] 

30.406-63    Effective  date.  [Reserved] 

33.  Sections  30.409-61,  30.409-62.  and 
30.409-63  are  added  and  reserved  to 
read  as  follows: 

30.409-61    Interpretation.  [Reserved] 
30.409-62   ExemptkNL  [Reserved] 

30.409-63    Effective  date,  [nsservedl 

34.  Sections  30.410-61,  30.410-62,  and 
30.410-63  are  added  and  reserved  to 
read  as  follows: 

30.410-61    Interpretatioa  [  Reserved  ] 
30.410-62    ExempMoft  [Reserved] 
30.410-63    Effective  date.  [Reserved] 

35.  Sections  30.411-61,  30.411-62.  and 
30.411-63  are  added  and  reserved  to 
read  as  follows: 

30.411-61    InterpretatkML  [Reserved] 
30.411-62    Exemption.  [Reserved] 
30.411-63    Effective  date.  (Reserved) 

36.  Sections  30.412-61, 30.412-62,  and 
30.412-63  are  added  and  reserved  to 
read  as  follows: 

30.412-61    Interpretatioa  [Reserved] 
30.412-62    ExemptkNi.  [Reserved] 
30.412-63    Effective  date.  [Reserved] 

37.  Sections  30.413-61.  30.413-62,  and 
30.413-63  are  added  and  reserved  to 
read  as  follows: 

3a413-61    Interpretation.  [Reserved] 
30.413-62    Exemption,  [fteserved] 
30.413-63    Effective  date.  [Reserved] 

3a4l4-61    [Redesignated  as  30.414-62] 

38.  Section  30.414-61  is  redesignated 
as  30.414-62  and  sections  30.414-61  and 
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30.414-63  are  added  and  reserved  to 

read  as  follows: 

30.414-61    Interpretation.  [RMcrvsd] 


30.414-63    Effective  date.  [Reeervad] 

39.  Sections  30.415-61.  30.415-62,  and 
30.415-63  are  added  and  reserved  to 
read  as  follows: 

30.41S-61    Interpretatioa  (Reserved] 
30415-62    Exemption.  [Reamved] 

30.415-63   Effective  date.  [Reearved] 

40.  Section  30.416-50  is  amended  by 
revising  paragraph  (a)(3](ii)  to  read  as 
follows: 

30.416-50    Teclmiques  for  application. 

(a)  •  *  * 

(3)  •  *  * 

(ii)  If  a  loss  has  been  incurred  and  the 
amount  of  the  liability  to  a  claimant  is 
Hxed  or  reasonably  certain,  bat  actual 
payment  of  the  liability  will  not  take 
place  for  more  than  1  year  after  the  loss 
is  incurred,  the  amount  of  the  loss  to  be 
recognized  currently  shall  be  the  present 
value  of  the  future  payments, 
determined  by  using  a  discount  rate 
equal  to  the  interest  rate  as  determined 
by  the  Secretary  of  the  Treasury 
pursuant  to  Pub.  L.  92-41.  85  Stat.  97.  in 
effect  at  the  time  the  loss  is  recognized. 
Alternatively,  where  settlement  will 
consist  of  a  series  of  payments  over  an 
indefinite  time  period,  as  in  workmen's 
compensation,  the  contractor  may 
follow  a  consistent  policy  of  recognizing 
only  the  actual  amounts  paid  in  the 
period  of  payment. 
***** 

41.  Sections  30.416-61  and  30.416-62 
are  added  and  reserved  to  read  as 
follows: 


30.416-61    Interprtmon.  [I 


1 


30.416-62    EMwptioa  (nswrvsd) 

42.  Section  30. 416-63  is  added  to  read 
as  follows: 

30.416-63    Effective  date. 

The  effective  date  of  the  modification 
deleting  the  reference  to  state  discount 
rates  at  30.416-50(a)(3)(ii],  is  September 
19, 1988.  The  modification  shall  be 
followed  by  each  contractor  on  or  after 
the  start  of  its  next  cost  accounting 
period  beginning  after  the  receipt  of  a 
contract  to  which  the  modification  is 
applicable. 

43.  Sections  30417-61.  30.417-62,  and 
30.417-63  are  added  to  read  as  follows: 


30417-61    MmipntMen.  IRe— rvdl 
30417-62    Exsmptlon.  [RMsrvsdl 
30417-63    Effective  dat*.  [Rtssrvod] 

30416-61    [Redesignated  as  30.416-621 

44.  Section  30.418-61  is  redesignated 
as  30.418-62  and  sections  30.418-61  and 
30.418-63  are  added  and  reserved  to 
read  as  follows: 

3041t-61    tnterprsttlen.  tResarvadl 

***** 

30.416-63    Effective  date.  (Rseervedl 

3O420-61    [Redesignated  as  30420-621 

45.  Section  30.420-61  is  redesignated 
as  30.420-62  and  new  sections  30.420-61 
and  30.420-63  are  added  and  reserved  to 
read  as  follows: 

3O420-61    Interpretation.  [Resarvedl 

30420-63    Effective  date.  [Reeervedl 

46.  Appendix  A  to  Part  30  is  added  to 
read  as  follows: 

Appendix  A  to  Part  30 — Preambles  to 
the  Cost  Accounting  Standards 


Part  I— PraaiBbiM  to  the  Coat  i 

Standaida  PubUabed  by  tba  Coat  Acoowling 

Standards  Board 

Note:  Preambles  to  the  Cost  Accounting 
Standards  published  by  the  Cost  Accounting 
Standards  Board  appear  in  Title  4  of  the  Code 
of  Federal  Regulations  and  are  republished  in 
the  looseleaf  edition  of  the  FAR. 

Part  II— Pcaamblea  to  the  Ralatad  Rules  and 
Regulations  Publisbed  by  tba  Coat  Accounting 
Standards! 


Note:  Preambles  to  the  Related  Rules  and 
Regulations  published  by  the  Cost 
Accounting  Standards  Board  appear  in  Title  4 
of  the  Code  of  Federal  Regulations  and  are 
republished  in  the  looseleaf  edition  of  the 
FAR. 

Part  m—PraamUes  PuUisbad  Under  the  FAR 
Syataei 

Preamble  A  to  30.404.  Capitalization  of 
Tangible  Assets 

This  final  rule,  in  Federal  Acquiaitioa 
Circular  (FAC)  84-38,  revises  30.404-«0(b)(l), 
30.404-60(a)(l).  and  30.404-60(a)(l)(i). 

Summary 

Section  30.404  requires  that  contractors 
have  written  poUcies  for  capitaUxatloa  which 
must  include  a  minimum  acquisltioa  cost 
criterion  of  SIOOO  The  Standard  is  being 
amended  to  raise  the  threshold  to  tlSOO.  The 
purpose  of  the  change  is  to  permit  contractors 
to  adopt  practices  appropriated  in  today's 
economy.  EfffecUve  date.  The  effective  dale 
of  this  modification  is  September  19, 1968. 

Supplementary  Information: 

Background 

The  CAS  Board  established  the  ninimum 
acquisition  cost  criterion  for  capitalixation  at 
$500  when  it  originally  promulgated  CAS  404 


in  1973.  The  Board's  initial  $500  limHation 
encompassed  the  practices  of  97  percent  of 
the  companies  whose  Disclosure  Statements 
were  filed  with  the  Board.  In  the 
promulgation  comments  to  the  Standard,  the 
Board  recommended  that  the  special  limits  in 
the  standard  ".  .  .  may  need  to  be  reviewed 
in  the  future  .  .  .  (and  will  be  revised) 
promptly  if  developments  warrant  a  change." 

On  March  3. 1980  the  Board  did  revise  die 
limitation  upward  to  $1000  as  it  recognized 
that  circumstances  had  changed  significantly 
since  the  promulgation  of  Standard  404.  The 
Board  found  that  the  performance  of  several 
official  indices  showed  increases  from  60  to 
80  percent  and  a  survey  of  companies  not 
influenced  by  the  limitation  of  Standard  404 
showed  a  significant  number  using  $1000  as 
the  minimum  cirteiion  for  capitalixation. 

The  impact  of  inflation  has  continued  over 
the  7  years  since  1980.  although  at  a  lower 
level.  Indices  from  the  Commerce  Department 
for  the  implicit  price  deflators  on 
nonresidential  structures  and  machinery  and 
equipment  showed  increases  from  30  to  35 
percent  over  the  period  1979  through  1985. 
When  applied  to  the  current  $1000  criterion, 
this  yields  values  from  $1300  to  $1350.  In 
addition,  economic  profections  showed 
inflation  levels  rising  slightly  from  1966 
through  1989.  Consequently,  this  change 
increases  the  minimum  acquisition  cost 
criterion  for  capitalization  of  tangible  capital 
assets  to  $1500  to  cover  both  actual  and 
projected  price  increases. 

The  amendment  which  is  now  being 
promulgated  is  derived  directly  from  the 
proposed  rule  which  was  published  in  the 
Federal  Register  on  luly  9. 1986  (51  FR  24971), 
%vith  an  invitation  for  interested  parties  to 
submit  comments. 

Four  letters  of  comment  were  received  on 
the  July  9, 1986.  proposal.  Only  one  letter 
directly  addressed  the  appropriateness  of  the 
proposed  revisions  to  30.404.  That  comment 
stated  that  inflation  should  not  t>e  the 
motivating  factor  in  determining  significant 
costs  for  capitalization,  but  ratlier  materiality 
of  the  cost  should  be  the  factor  in 
determining  significance. 

The  CAS  Board's  conunenU  in  the  CAS  404 
preamble  and  its  action  to  increase  the 
capitalization  threshold  based  upon  inflation, 
discussed  above,  indicate  that  the  Board 
considered  the  materiality  and  significance  of 
asset  acquisition  cost  to  be  direcUy  related  to 
the  level  of  prices  in  the  economy.  The 
Defense  Acquisition  Regulatory  Council  and 
the  Civilian  Agency  Acquisition  Council 
agree  with  the  CAS  Board's  outlook  on  this 
matter  and  expect  the  increase  in 
capitalization  threshold  provided  in  this 
modification  to  30404  will  be  beneficial  to 
Government  contract  coating  by  not  requiring 
capitalization  of  asiels  that  are  of 
insignificant  value. 

Preamble  A  to  90.410.  Accounting  for 
Insurance  Coett 

This  final  rule,  in  Federal  Acquisition 
Circular  (FAC)  84-38.  revises  30.416- 
50(a)(3)(ii). 
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Summary 

FAR  3O41B-S0(aM3Hi>)  revisions  delete  the 
requirement  to  use  state  rates  in  discounting 
certain  self-insured  losses  to  present  value. 

Effective  date:  The  effective  date  of  this 
modification  is  September  19, 1988. 

This  modification  shall  be  followed  by 
each  contractor  on  or  after  the  start  of  its 
next  cost  accounting  period,  beginning  after 
receipt  of  a.  contract  to  which  this 
modification  is  applicable. 

Supplementary  Information 

Background 

Section  30416  provides  that  the  amount  of 
insurance  cost  to  be  assigned  to  a  cost 
accounting  period  is  the  projected  average 
loss  (PAL)  for  that  period  plus  insurance 
administration  expense  in  that  period.  The 
PAL  is  either  the  insurance  premium,  where 
the  risk  of  loss  is  covered  by  the  purchase  of 
insurance,  or  a  self-insurance  charge,  where 
the  exposure  to  rvA.  is  not  covered  by  the 
purchase  of  insurance.  Where  it  is  probable 
that  the  actual  amount  of  losses  will  not 
differ  significantly  from  the  PAL,  the  actual 
amount  of  losses  may  be  considered  to 
represent  the  PAL  for  the  period  as  the  self- 
insurance  charge. 

In  self-insurance,  when  the  actual  amount 
of  losses  is  being  used  to  represent  the  PAL. 
contractors  are  to  discount  those  losses  to 
present  value,  where  payments  to  the 
claimant  will  not  take  place  for  over  a  year 
after  the  loss  occurs.  If  a  state  provides  a 
discount  rate  for  computing  liunp-sum 
settlements.  30.416  requires  that  the  state  rate 
be  used  for  computing  present  value. 
Otherwise,  die  Pub.  L  92-41  Treasury  rate  is 
to  be  used.  The  differing  rates  specified  by 
the  states,  and  the  lack  of  specified  rates  in 
some  states,  result  in  inconsistent  treatment 
of  self-insurance  charges  on  defense 
contracts. 

The  purpose  of  requiring  a  present  value 
computation  for  contract  cost  accounting 
purposes  is  to  recognize  the  time  value  of 
money  for  funds  advanced  to  and  used  by  the 
contractor  for  extended  periods  before  being 
disbursed.  The  Pub.  L.  92-41  Treasury  rate  is 
generally  specified  for  this  purpose.  The 
majority  of  state  laws  covering  worker's 
compensation  insurance  specify  a  discoimt 
rate  in  the  range  of  3-6  percent.  The  use  of  a 
low  rate  results  in  a  larger  settlement  than 
would  use  of  a  current  money  market  rate. 
The  purpose  of  low  state  rates  is  to 
discourage  lump-sum  settlements.  This 
purpose  is  unrelated  to  that  of  fair  valuation 
for  contract  cost  accounting  purposes.  The 
use  of  state  rates  may  produce  inaccurate 
measures  of  present  values  and  will  most 
certainly  create  inconsistencies  in  the  pricing 
of  contracts  due  to  the  lack  of  consistent 
detenninations  of  present  values. 
Consequently,  the  proposed  rule,  published  in 
the  Federal  Register  on  July  8, 1986  (51  FR 
24788),  deleted  the  reference  to  state  discount 
rates  at  3a416-50(a)(3)(ii)  and  required  use  of 
the  Pub.  L  92-.41  'Treasury  rate  in  all  cases. 

Four  comments  were  received  in  response 
to  the  proposed  rule.  None  of  the  comments 
directly  challenged  the  appropriateness  of  the 
proposed  revision.  Therefore,  no  changes 
were  made  to  the  proposed  rule  as  a  result  of 
the  public  comments. 


PART  SI-CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

47.  Section  31.205-43  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

31.205-43   Trade,  business,  technical  and 
professionsi  aeUvity  costs. 

(c)  When  the  principal  purpose  of  a 
meeting,  conference,  symposium,  or 
seminar  is  the  dissemination  of  trade, 
business,  technical  or  professional 
information  or  the  stimulation  of 
production  or  improved  productivity: 

(1)  Costs  of  organizing,  setting  up,  and 
sponsoring  the  meetings,  symposia,  etc., 
including  rental  of  meeting  facilities, 
transportation,  subsistence,  and 
incidental  costs; 

(2)  Costs  of  attendance  by  contractor 
employees,  including  travel  costs  (see 
31.205-46):  and 

(3)  Costs  of  attendance  by  individuals 
who  are  not  employees  of  the 
contractor,  provided  (i)  such  costs  are 
not  also  reimbursed  to  the  individual  by 
the  employing  company  or  organization, 
and  (ii)  the  individual's  attendance  is 
essential  to  achieve  the  purpose  of  the 
conference,  meeting,  symposium,  etc. 

PART  3S-RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

35.001    [Amendwl] 

48.  Section  35.001  is  amended  by 
adding  in  alphabetical  order  the 
definition  "Broad  agency 
announcement"  to  read  as  follows: 

***** 

"Broad  agency  announcement"  means 
a  general  announcement  of  an  agency's 
research  interest  including  criteria  for 
selecting  proposals  and  soliciting  the 
participation  of  all  offerors  capable  of 
satisfying  the  Government's  needs  (see 

6.102(d)(2)). 

***** 

49.  Section  35.016  is  added  to  read  as 
follows: 

35.016    Broad  agency  announcement 

(a)  General.  TTiis  paragraph 
prescribes  procedures  for  the  use  of  the 
broad  agency  announcement  (BAA) 
with  Peer  or  Scientific  Review  (see 
6.102(d)(2))  for  the  acquisition  of  basic 
and  applied  research  and  that  part  of 
development  not  related  to  the 
development  of  a  specific  system  or 
hardware  procurement.  BAA's  may  be 
used  by  agencies  to  fulfill  their 
requirements  for  scientific  study  and 
experimentation  directed  toward 
advancing  the  state-of-the-art  or 
increasing  knowledge  or  understanding 
rather  than  focusing  on  a  specific 


system  or  hardware  solution.  The  BAA 
technique  shall  only  be  used  when 
meaningful  proposals  with  varying 
technical/scientific  approaches  can  be 
reasonably  anticipated. 

(b)  The  BAA.  together  writh  any 
supporting  dociunents,  shall — 

(1)  Describe  the  agency's  research 
interest,  either  for  an  individual  program 
requirement  or  for  broadly  defined  areas 
of  interest  covering  the  full  range  of  the 
agency's  requirements; 

(2)  Describe  the  criteria  for  selecting 
the  proposals,  their  relative  importance 
and  the  method  of  evaluation; 

(3)  ^)ecify  die  period  of  time  during 
which  proposals  submitted  in  response 
to  the  BAA  will  be  accepted;  and 

(4)  Contain  instructions  for  the 
preparation  and  submission  of 
proposals. 

(c)  The  availability  of  tfie  BAA  shall 
be  published  in  the  Commerce  Business 
Daily  and,  if  authorized  pursuant  to 
Subpart  5.5,  may  also  be  published  in 
noted  scientific,  technical,  or 
engineering  periodicals.  The  notice  shall 
be  published  no  less  frequently  than 
annually. 

(d)  Proposals  received  as  a  result  of 
the  BAA  shall  be  evaluated  in 
accordance  with  evaluation  criteria 
specified  therein  through  a  peer  or 
scientific  review  process.  Written 
evaluation  reports  on  individual 
proposals  will  be  necessary  but 
proposals  need  not  be  evaluated  against 
each  other  since  they  are  not  submitted 
in  accordance  with  a  conunon  work 
statement. 

(e)  The  primary  basis  for  selecting 
proposals  for  acceptance  shall  be 
technical,  importance  to  agency 
programs,  and  fund  availability.  Cost 
realism  and  reasonableness  shall  also 
be  considered  to  the  extent  appropriate. 

(f)  Synopsis  under  Subpart  SZ 
Synopses  of  Proposed  Contract  Actions, 
of  individual  contract  actions  based 
upon  proposals  received  under  the  BAA 
is  not  reqiured.  The  notice  published 
pursuant  to  subparagraph  (c),  of  this 
section,  fulfills  the  synopsis 
requirement 

PART  42— CONTRACT 
ADMINISTRATION 

50.  Section  42.1404-1  is  amended  by 
revising  the  section  title  and  by  adding  a 
new  third  and  a  new  fourth  sentence  to 
paragraph  (a)(1)  to  read  as  follows: 


42.1404-1 

(a)(1)  *  *  *  Parcel  post  eligible 
shipments  for  overseas  destinations  will 
not  be  sent  via  Small  Package  Delivery 
services  or  parcel  post  to  CONUS 
military  air  or  water  terminals.  These 
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shipments  will  be  mailed  through  the 
APO  or  FPO  to  the  overseas  user.  *  * 


PART  45— GOVERNMENT  PROPERTY 

51.  Section  45.101(a)  deflnition 
"Special  test  equipment"  is  revised  to 
read  as  follows: 

4S.101    DefinitioiM. 

***** 

"Special  test  equipment,"  as  used  in 
this  part,  means  either  single  or 
multipurpose  integrated  test  units 
engineered,  designed,  fabricated,  or 
modified  to  accomplish  special  purpose 
testing  in  performing  a  contract.  It 
consists  of  items  or  assemblies  of 
equipment,  including  standard  or 
general  purpose  items  or  components, 
that  are  interconnected  and 
interdependent  so  as  to  become  a  new 
functional  entity  for  special  testing 
purposes.  It  does  not  include  material, 
special  tooling,  facilities  (except 
foundations  and  similar  improvements 
necessary  for  installing  special  test 
equipment],  and  plant  equipment  items 
used  for  general  plant  testing  purposes. 


PART  47— TRANSPORTATION 

47.405    (Amended] 

52.  Section  47.405  is  amended  in  the 
first  sentence  by  removing  the  words 
"be  required"  and  inserting  in  their 
place  the  word  "occur". 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT  > 

CLAUSES 

53.  Section  52.21^-1  is  amended  by 
inserting  a  colon  in  the  introductory  text 
following  the  word  "clause"  and 
removing  the  remainder  of  the  sentence; 
by  removing  in  the  title  of  the  clause  the 
date  "(April  1984)"  and  inserting  in  its 


place  the  date  "(JUL  1988)";  by  revising 
the  last  sentence  in  paragraph  (b);  and 
by  removing  both  derivation  lines 
following  "(End  of  clause)"  to  read  as 
follows: 

52.213-1    Fast  Payment  Procedure. 

***** 

(b)  *  *  •  The  Contractor  shall  either 
replace,  repair,  or  correct  those  supplies 
promptly  at  the  Contractor's  expense,  but 
only  if  instructions  to  do  so  are  furnished  by 
the  Contracting  Officer  within  180  days  from 
the  date  title  to  the  supplies  vests  in  the 
Govenunent. 
***** 

54.  Section  52.219-4  is  revised  to  read 
as  follows: 

S2.219-4    Nottce  of  8maN  Buslnees-Sma* 
Purctiaee  Set-Aside. 

As  prescribed  in  19.508(a),  insert  the 
following  provision: 

Notice  of  Small  Business-Small  Purchase  Set- 
Aside  ()ul  1988) 

Quotations  under  (his  acquisition  are 
solicited  from  small  business  concerns  only. 
if  this  purchase  is  for  supplies,  it  will  be 
made  only  from  a  small  business  concern 
furnishing  its  own  manufactured  product,  or 
from  a  small  business  concern  providing  the 
product  of  another  manufacturer.  In  either 
case,  such  product  must  be  manufactured  or 
produced  in  the  United  States,  its  territories 
or  possessions,  Puerto  Rico,  or  the  Trust 
Territory  of  the  Pacific  Islands.  Quotations 
that  are  not  from  a  small  business  shall  not 
be  considered  and  shall  be  rejected. 
(End  of  provision) 

55.  Section  52.225-3  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "(JUL  1988) ';  by  revising 
paragraph  (b)(4);  and  by  removing  both 
derivation  lines  following  "(End  of 
clause)"  to  read  as  follows: 

52.225-3    Buy  American  Act— SuppNes. 

***** 

(b)  •  •  * 


(4)  For  which  the  agency  determines  the 
cost  to  be  unreasonable  (see  section  25.105  of 
the  Federal  Acquisition  Regulation). 

56.  Section  52.245-18  is  amended  by 
inserting  in  the  introductory  text  a  colon 
following  the  word  "clause"  and 
removing  the  remainder  of  the  sentence; 
by  removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  words  "(JUL  1988)";  by 
revising  paragraph  (a)  of  the  clause;  and 
by  removing  the  derivation  line 
following  "(End  of  clause)"  to  read  as 
follows: 

52.245-18    Special  text  equipment 

(a)  "Special  test  equipment,"  as  used  in  this 
clause,  means  either  single  or  multipurpose 
integrated  test  units  engineered,  designed, 
fabricated,  or  modified  to  accomplish  special 
purpose  testing  in  performing  a  contract.  It 
consists  of  items  or  assemblies  of  equipment 
including  standard  or  general  purpose  items 
or  components,  that  are  interconnected  and 
interdependent  so  as  to  become  a  new 
functional  entity  for  special  testing  purposes. 
It  does  not  include  material,  special  tooling, 
facilities  (except  foundations  and  similar 
improvements  necessary  for  installing  special 
test  equipment),  and  plant  equipment  items 
used  for  general  plant  testing  purposes. 


52.247-«3    [AmeiMled] 

57.  Section  52.247-63  is  amended  in 
the  first  sentence  of  the  introductory 
text  by  inserting  a  colon  following  the 
word  "clause"  and  removing  the 
remainder  of  the  paragraph. 

PART  S3— FORMS 

53.222    [Amended] 

58.  Section  53.222  is  amended  by 
removing  in  paragraph  (b)  the  words 
"(See  22.608-5(b).)". 

(FR  Doc.  8»-1626e  Filed  7-19-88;  8:45  am] 
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Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Textile  consultation;  review  of  trade: 
Thailand,  27545 
United  Arab  Emirates,  27547 

Defense  Contract  Audit  Agency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  27550 

Defense  Department 

See  also  Defense  Contract  Audit  Agency;  Engineers  Corps 

RULES 

Smoking  in  DOD-occupied  buildings  and  facilities;  CFR  Part 

removed,  27511 
PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 
NOTICES 
Meetings: 
Science  Board  task  forces.  27549-27551 
(13  documents) 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  27551 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Arenol  Chemical  Corp.,  27576 
Butler,  Melvin  C,  D.D.S.,  27576 

Education  Department 

See  also  National  Council  on  the  Handicapped 

PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 

NOTICES 

Grants;  availability,  etc.: 
Fulbright-Hays  faculty  research  abroad  fellowship 
program,  etc..  27552 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission;  Hearings 

and  Appeals  Office,  Energy  Department 
PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 
NOTICES 

Conflict  of  interests: 
Post-employment  restriction  waivers.  27553 


IV 
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Engineers  Corps 

RULES 

Administrative  procedure: 

Wrecks  and  obstructions  removal,  27511 
NOTICES 

Environmental  statements;  availability,  etc.: 
Potomac  River  Basin.  WV,  27552 

Environmental  Protection  Agency 

RUlfS 

Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
Arkansas,  27514 
PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 
Water  pollution  control: 
State  underground  injection  control  programs — 
Nebraska,  27534 

NOTICES 

Grants,  State  and  local  assistance: 
Financial  assistance  program — 
Water  pollution  control  revolving  fund  programs,  27564 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Data  receipt,  27564 

Executive  Office  of  ttie  President 

See  Trade  Representative,  Office  of  United  States 

Export  Administration 

See  International  Trade  Administration 

Family  Support  Administration 

See  Child  Support  Enforcement  Office 

Federal  Aviation  Administration 

RULES 

Airport  radar  service  areas,  27660 
Airworthiness  directives: 

Bell  Helicopter  Textron,  Inc..  27478 

Boeing,  27479 
Transition  areas 

Correction,  27481 
PROPOSED  RULES 

Airport  radar  service  areas,  27530 
Airworthiness  directives: 

Boeing,  27527-27529 
(2  documents] 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  27593 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Generic  determination  of  rate  of  return  on  common  equity 
for  public  utilities,  27483 


NOTICES 

Applications,  hearings,  determinations,  etc.: 
Arkla  Energy  Resources,  27553 
Bayou  Interstate  Pipeline  System,  27554 
Columbia  Gas  Transmission  Corp.,  27554 
Eastern  Shore  Natural  Gas  Co.,  27554 
Florida  Gas  Transmission  Co.,  27554 
Northern  Natural  Gas  Co..  27555 
Questar  Pipeline  Co..  27555 
Texas  Eastern  Transmission  Corp..  27556 
Texas  Gas  Transmission  Corp..  27555 

Federal  Higtiway  Administration 

RULES 

Motor  carrier  safety  standards: 

Commercial  driver's  testing  and  licensing  standards. 
27628 
PROPOSED  RULES 
Relocation  assistance  and  real  property  acquisition: 

Uniform  cost-effective  policies  and  procedures.  27598 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  27565 

Federal  Reserve  System 

NOTICES 

Federal  Reserve  Bank  services:  fee  schedules  and  pricing 
principles: 

Private  sector  presentment.  27565 
Meetings;  Sunshine  Act,  27593 
Applications,  hearings,  determinations,  etc.: 

First  Decatur  Bancshares,  Inc.,  27565 

First  Wisconsin  Corp.  et  al.,  27566 

Fourth  Financial  Corp.;  correction.  27566 

Lilly,  David  B.,  Jr.,  et  al..  27566 

Murphy,  James  M.;  correction,  27567 

Regency  Bancorporation,  27567 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 

Ciba-Geigy  Corp..  27568 
Human  drugs: 
Export  applications — 
Ornade-A.F.  Spansule  Capsules;  correction.  27595 
Laser  variance  approvals,  etc.: 

Image  Engineering  Corp.  et  al.;  correction.  27595 
Memorandums  of  understanding: 
Environmental  Protection  Agency  and  United  Kingdom 
Department  of  Health  and  Social  Security:  good 
laboratory  practice  programs,  etc..  27569 

Food  and  Nutrition  Service 

RULES 

Food  distribution  program,  etc.: 
Food  donations  for  use  in  United  States,  territories. 
pos.ses8ions  and  areas  under  jurisdiction,  27469 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 
Meat  and  poultry  inspection: 
Retail  store  inspection  exemptions  review.  27525 

Foreign'Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California 

Toyota  truck  cargo  body  manufacturing  plant.  27542 
Texas,  27542 


General  Services  Administration 

RULES 

Federal  property  management: 

Ridesharing;  reporting  requirements,  27518 
PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 

Healtti  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Child  Support 
Enforcement  Office;  Food  and  Drug  Administration; 
Health  Care  Financing  Administration;  National 
Institutes  of  Health;  Public  Health  Service 

PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 
NOTICES 
Meetings: 

Secretary's  Commission  on  Nursing,  27568 
Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health.  27567 

Healtti  Care  Financing  Administration 

PROPOSED  RULES 
Medicare: 

Inpatient  hospital  prospective  payment  system  and  1989 
FY  rates 
Correction,  27535 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  re/und  procedures:  implementation.  27556 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
-    Federal  Highway  Administration  in  this  issue] 

Interior  Department 

See  also  Land  Management  Bureau;  Surface  Mining 

Reclamation  and  Enforcement  Office     - 
PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Controlled  foreign  corporations,  foreign  base  company 
income,  and  foreign  personal  holding  company 
income;  definitions.  27489 
Income  of  foreign  governments  and  international 
organizations 
Correction,  27595 


PROPOSED  RULES 

Income  taxes: 
Charitable  contributions  of  property;  deductions  in  excess 
of  $5000 
Hearing,  27531 
Controlled  foreign  corporations,  foreign  base  company 
income,  and  foreign  personal  holding  company 
income;  definitions;  cross  reference,  27532 
Income  of  foreign  governments  and  international 
organizations;  cross  reference 
Correction,  27595 

International  Trade  Administration 

NOTICES 

Short  supply  determinations: 
Steel  plate,  27542 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 

Missouri  Pacific  Railroad  Co.,  27575 
Tariffs  and  schedules;  disclosure  of  long-term  coal 
contracts;  denial  of  petition,  27575 

Justice  Department 

See  also  Drug  Enforcement  Administration:  Justice 

Programs  Office;  Parole  Commission 
PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 
NOTICES 

Pollution  control;  consent  judgments: 
Countess  Service  Center  et  al.,  27575 
Plainville  Electro  Plating  Co.  et  al..  27576 

Justice  Programs  Office 

NOTICES 

Grants;  availability,  etc.: 
Victims  of  Federal  crime  in  Indian  country;  assistance, 

27577 

Lat>or  Department 

PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Afognak  Joint  Venture.  27571 
Closure  of  public  lands: 

California,  27572 

Oregon,  27572  . 

Realty  actions;  sales,  leases,  etc.:? 

Idaho,  27573 

New  Mexico.  27574 
Withdrawal  and  reservation  of  l;^ds: 

Montana.  27574  ^ 


I 


National  Aeronautics  and  Space  Administration 

RULES 

Monetary  claims  processing.  27481 


VI 
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PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 

National  Bureau  of  Standards 

NOTICES 

Laboratory  Accreditation  Program.  National  Voluntary: 
Defense  Department  communications  protocols;  computer 
industry's  implementation.  27543 
Meetings: 
International  Laboratory  Accreditation  Conference,  27544 
International  Organization  of  Legal  Metrology 

Conference;  U.S.  technical  participation,  27544 

National  Council  on  the  Handicapped 

NOTICES 

Meetings;  Sunshine  Act,  27593 

National  Foundation  on  thm  Arts  and  ttte  Humanities 

NOTICES 

Meetings: 
Arts  National  Council,  27579 
Media  Arts  Advisory  Panel,  27578 
(2  documents) 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Recombinant  DNA  Advisory  Committee.  27570 

National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act,  27594 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Western  Pacific  precious  corals,  27519 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Summer  flounder,  27536 
NOTICES 
Permits: 

Marine  mammals,  27545 
(2  documents) 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

27579 
Environmental  statements;  availability,  etc.: 

Toledo  Edison  Co.  et  al..  27579 
Applications,  hearings,  determinations,  etc.: 

Boston  Edison  Co.,  27580 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  27593 


Pennsylvania  Avenue  Development  Corporation 

PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  (Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 

Public  Health  Service 

See  also  Centers  for  Diseqse  Control;  Food  and  Drug 

Administration;  National  Institutes  of  Health 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration,  27571 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

27584 
Meetings;  Sunshine  Act,  27594 
Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange,  Inc.,  27584 
Chicago  Board  Options  Exchange.  Inc..  27586 
Depository  Trust  Co..  27587 

National  Association  of  Securities  Dealers,  Inc.,  27588, 
27589 
(2  documents) 
Philadelphia  Stock  Exchange,  Inc.,  27585 
Applications,  hearings,  determinations,  etc.: 
Securities  Investor  Protection  Corp.,  27590 

Sman  Business  Administration 

NOTICES 

License  surrenders: 

Grocers  Small  Business  Investment  Corp.,  27591 
Meetings;  regional  advisory  councils: 

California,  27592 
Applications,  hearings,  determinations,  etc.: 

Wells  Fargo  Capital  Corp..  27592 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Long  Beach  Watershed.  MS,  27541 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
27574 

Tennessee  Valley  Authority 

PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Meetings: 
Investment  Policy  Advisory  Committee,  27592 

Transportation  Department 

See  Federal  Aviation  Administration;  Federal  Highway 
Administration 
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Treasury  Department 

See  hitemal  Revenue  Service 

Veterans  Administration 

PROPOSED  RULES 

Relocation  assistance  and  real  property  acquisition: 
Uniform  cost-effective  policies  and  procedures  [Editorial 
Note:  For  a  document  on  this  subject,  see  entry  under 
Federal  Highway  Administration  in  this  issue] 
Vocational  rehabilitation  and  education: 
Veterans  education — 
85-15  percent  ratio  requirement;  waiver.  27533 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation,  Federal  Highway 
Administration.  27598 

Part  III 

Department  of  Transportation.  Federal  Highway 
Administration.  27628 

Part  IV 

Department  of  Transportation.  Federal  Aviation 
Administration,  27660 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  ttiis  mpntf)  can  be  found  in 
tf>e  Reader  Aids  section  at  the  end  of  this  issue. 

7  CFR 

210 27469 

250 27469 

1230 27477 

Propos«d  RuIm: 

948 27524 

9  CFR 

PropoMd  RuteK 

303 27525 

381 27525 

14  CFR 

39  (2  documents) 27478, 

27479 
71  (2  documents) 27481, 

27660 

1261 27481 

PropoMd  Rutes: 

39  (2  documents) 27527, 

27529 
71 27530 

18  CFR 

37 27483 

26  CFR 

1  (2  documents) 27489, 

27595 
602  (2  documents) 27489, 

27595 
Propoacd  Rul««: 

1  (3  documents) 27531, 

27532. 27595 
602 27595 

32  CFR 

203 27511 

33  CFR 

209 2751 1 

245 2751 1 

38  CFR 

PropoMd  Rutesc 

21 27533 

40  CFR 

52 27514  \ 

PropoMd  Rules 

145 27534 

41  CFR 

101-6 27518 

42  CFR 
PropoMd  Rules: 

412 27535 

45  CFR 

303 27518 

305 27518 

2001 27519 

49  CFR 

383 27628 

PfopoMd  RutoK 

24 27598 

50  CFR 

680 27519 

Proposed  RulSK 

625 27536 


Rules  and  Regulations 


Federal  Register 
VoL  53.  No.  140 
Thursday.  ]uly  21.  1988 


This  section  of  the  i=EDERAL  REGISTER 
contains  regulatory  «X3timents  having 
general  appUcabiNfy  and  le^  eMect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Fedeni  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tne  Superintendent  of  Documents. 
Prices  of  new  books  are  Rsted  in  tw 
first  FEDERAL  REGISTB^  issue  d  each 
week. 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  210  and  250 

Donation  of  Foodi  for  Use  in  tlw 
United  Stales,  He  Terrttories  and 
Possesaians  and  Areas  Under  Its 
Jurisdictlen 

agency:  Food  and  Nutritioa  Service, 
USDA. 

action:  Interim  rule  with  request  for 
comments. 


tUMMAWV:  This  interim  rule  amends  dw 
Food  Distiibation  Program  Regulations 
(7  CFR  Part  250)  and  the  National  School 
Lunch  Program  Regulations  [7  CFR  Part 
210).  This  amendment  will  implement 
those  provisions  of  Pub.  L.  100-237  that 
relate  to:  (1)  Dissemination  of 
summaries  of  product  specifications  to 
recipient  agencies;  (2)  seisiannual 
collection  of  commodity  acceptability 
information  from  recipient  agencies 
(including  a  change  in  die  submission 
dates  for  State  Food  Distribution 
Advisory  Coimcil  Reports);  (3)  purchase 
of  domesticaHy-prodaced  products;  (4) 
testing  and  monitoring  of  processed 
conunodities;  (5)  allocation  procediues; 

(6)  establishing  commodity  values;  and 

(7)  onering  the  per  meal  value  of 
conunodities  to  school  food  authorities. 
These  changes  will  improve  the  manner 
in  which  commodities  are  distributed. 
dates:  The  provisions  contained  in  this 
rule  are  effective  in  accordance  with  the 
following  chart  Cotnments  must  be 
received  an  or  before  October  19. 19B8. 


Sectkm 

Osscriptton 

Effeclivs  date 

210.27(c) 

Stttotood 

Upon 

dtaMbuSon 

puMteflBon. 

aMsory 

coundlMpai 

sutxnission 

dslss. 

Section 

EHectofa  dale 

250.3. 

Oe«niliono( 
■food  product 
produced  in 
the  U.S." 

Jan.  a.  1988. 

250.13(8X4) 

ASoctfion 

Upon 

procedtf'ss. 

... 
puDscsBon- 

250.13(aM5) 

Corainodity  value - 

Jan.B.1988. 

250.13(D -.. 

Commodily 

May  7, 1988. 

ii|wuiit>aiiui  IS. 

25a  t3M 

aooepubility 
inlonnation. 

Da 

250.17(d) 

CommodHy 
report 

Do. 

250.23 

"Buy  American" ._. 
Prooeseing 

Jan.  8, 1988. 

2S0.30(t4(1) 

Oct  4.  1988. 

acceptability 

testing. 

250.47(a) 

May  7.  1988. 

pfOQrwt  on 

Indian 

resentations. 

250.48(c) 

Offering  the  per 
ineal«ekie. 

Jan.  8, 1988. 

ADDRESS:  Cosmients  should  be  sent  to: 
Susan  Proden,  Chief,  Program 
Admirastration  Branch,  Food 
DistritHiticm  Division,  Food  and 
Nutrition  Swvice,  U.S.  Department  ci 
A^culture,  Alexandria,  Virginia  22302. 
Comments  in  response  to  these  rules 
may  be  inspected  at  3101  Park  Center 
Drive,  Room  506,  Alexandria,  Vir^nia. 
during  normal  business  hours  (8:30  a.m. 
to  5K)0  pjBCL,  Mondays  tlvou^  Fridays). 

FOR  FURTHER  INFORMATION  CONTACT 

Susan  Prod«i,  Chief,  Program 

Administration  Branch,  at  (703)  756- 

3660. 

SUFFLEMENTARY  information: 

ClassificatkMi 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  not  been 
classified  major  because  it  does  not 
meet  any  of  the  three  identified  imder 
the  Executive  Order.  Compliance  with 
the  provisions  in  diis  rule  will  neither 
have  an  annual  effect  on  the  economy  of 
more  than  $100  million  or  more  nor  will 
it  cause  a  major  increase  in  costs  or 
prices  for  constmiers,  individual 
industries.  Federal  State  or  Local 
government  agencies,  or  geographic 
regions.  This  action  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  die 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


This  rule  implements  a  number  of 
provisions  contained  in  Pub.  L 100-237. 
The  law  requires  that  those  {Mtnrisians 
relative  to  the  purchase  of  dcmiesticaliy- 
produced  products,  the  establishment 
and  use  of  ooBmodity  value  information 
and  offering  the  national  per  meal 
commodity  value  take  effect  upon  the 
date  (rf  oiactment  of  the  Act  Thus, 
these  provisions  are  bemg  made 
effective  without  prior  public  nmiment 
retroactive  to  January  8, 1988. 

The  statute  also  requuea  tliat  the 
Secretary  implement  those  provisions 
relative  to  the  collection  of  commodity 
acceptabihty  information  and  the 
dissemination  of  summaries  of  product 
specifications  within  120  days  of 
enactment  oi  the  Act  Thus,  in  order  to 
implement  these  provisions  writhin  the 
timeframes  established  in  the  law,  those 
provisions  of  the  rule  are  being  made 
effective  without  prior  public  comment 
retroactive  to  May  7, 1968. 

Pub.  L  100-237  requires  the  Secretary 
to  establish  Departoiental  allocation 
procedures  in  the  regulations  within  270 
days  of  enactment.  The  regulatory 
provision  regarding  die  allocation  of 
ccHBmodities  to  States  reflects  current 
standard  Departmental  operations. 
Since  this  provision  merely  codifies, 
existing  procedures  which  would  refoain 
in  effect  during  any  period  of  public 
comment,  it  is  being  made  effective 
upon  publication  with  a  request  for  ^ 
public  comment 

With  regard  to  those  provisions  that 
relate  to  the  testing  and  monitoring  of 
processed  end  products,  the  Department 
is  implementing  these  provisions  by 
restating  the  requirements  exacdy  as  set 
forth  in  the  law.  Thus,  they  are  being 
adopted  without  prior  public  comment 

The  provision  regarding  the 
submission  of  the  State  Food 
Distribution  Advisory  Council  Report  is 
to  extend  the  current  submission  dates. 
Since  this  amendment  will  provide 
additional  time  to  submit  the  report  it  is 
being  implemented  without  prior  public 
comment  upon  publication  of  this 
interim  rule. 

For  the  reasons  stated  above,  Anna 
Kondratas,  Administrator  of  the  Food 
and  Nutrition  Service  (FNS)  has  found, 
in  accordance  with  5  UJS.C.  553(b),  that 
prior  notice  and  comment  is 
impracticable,  imnecessary  and  contrary 
to  public  interest  good  cause  exists  for 
publishing  this  rule  without  prior  public 
notice  and  comment.  For  these  same 
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reasons,  the  Administrator  has  found,  in 
accordance  with  5  U.S.C.  553(d),  that 
good  cause  exists  for  making  the  noted 
provisions  of  this  rule  effective  less  than 
30  days  after  publication.  However, 
since  the  Department  believes  tht^t  an 
opportunity  for  public  comment  could 
result  in  improved  and  simplified 
administration  of  the  rule,  it  is  being 
published  as  an  interim  rule  with  a  90- 
day  comment  period. 

This  action  has  been  reviewed  with 
regard  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Anna  Kondratas. 
Administrator  of  FNS,  has  certified  that 
this  action  will  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
through  3520),  additional  recordkeeping 
and  reporting  requirements  contained  in 
SS  250.13(k)  and  250.17(d)  of  this  interim 
rule  are  subject  to  review  and  approval 
by  the  Office  of  Management  and 
Budget  (OMB).  Current  reporting  and 
recordkeeping  requirements  for  Part  250 
were  approved  by  OMB  under  Control 
Number  0584-0007. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
10.550  and  is  subject  to  the  provisions  of 
Executive  Order  12472  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V  and  the  Final  rule 
•^    related  notice  published  at  48  FR  29114. 
June  24, 1983). 

Background  ' 

The  regulations  governing  the  Food 
Distribution  Program  (7  CFR  Part  250) 
outline  the  responsibilities  of  FNS  and 
distributing  agencies  with  regard  to  the 
distribution  and  use  of  federally- 
donated  foods.  The  current  regulations 
provide  for  the  distribution  of  donated 
foods  to  a  variety  of  domestic  outlets, 
including  entities  participating  in  the 
Child  Nutrition  Programs,  Nutrition 
Programs  for  the  Elderly  and  Charitable 
Institutions. 

On  January  8. 1988,  President  Reagan 
signed  the  Commodity  Distribution 
Reform  Act  and  WIC  Amendments  of 
1987  (Pub.  L  100-237).  The  purpose  of 
the  law  is  to  improve  the  manner  in 
which  agricultural  commodities  are 
distributed  to  recipient  agencies,  to 
improve  the  quality  of  the  commodities 
that  are  distributed  and  to  increase  the 
degree  to  which  the  distribution 
responds  to  the  needs  of  recipient 
agencies  while  still  carrying  out  the 
Department's  responsibilities  to  support 
agricultural  prices  and  remove  surpluses 
from  the  market.  Some  of  the  provisions 
contained  in  the  law  which  are 
nondiscretionary  or  for  which  legislated 


timeframes  for  implementation  are 
extremely  limited  are  being 
implemented  through  this  interim  rule.  In 
addition,  provisions  which  were 
effective  upon  enactment  of  the 
legislation  are  included. 

For  further  information  concerning  the 
Department's  action  to  date  in 
implementation  of  Pub.  L  100-237,  see 
the  Federal  Register  "Notice  of 
Implementation  of  Pub.  L  100-237" 
which  was  published  on  April  19, 1988 
(53  FR  12794)  and  the  interim  rule 
published  on  June  16, 1988  (53  FR  22466). 
The  notice  advises  interested  parties  of 
how  the  Department  has  implemented  or 
intends  to  implement  all  provisions  of 
this  law  and  the  interim  rule  implements 
some  of  the  requirements  of  the  law. 

State  Food  Distribution  Advisory 
Council  Report 

Section  3(f)(2)  of  the  new  law  requires 
that  the  Secretary  establish  procedures 
to  ensure  that  information  is  received 
from  recipient  agencies  at  least 
semiannually  about  the  types  and  forms 
of  commodities  that  are  most  useful  to 
persons  participating  in  programs 
operated  by  recipient  agencies.  FNS 
currently  receives  information  annually 
through  the  State  Food  Distribution 
Advisory  Council  Reports,  a  survey  of 
school  food  authorities.  To  minimize  the 
paperwork  and  recordkeeping  burdens 
of  this  new  statutory  provision,  the 
Department  has  decided  that  this  report 
could  serve  as  one  of  the  two 
commodity  acceptability  reports 
required  under  S  2S0.13(k)  of  this  rule. 

However,  to  coordinate  timing  of  the 
council  report  and  the  semiannual 
timeframes  for  data  collection  and 
reporting,  it  is  necessary  to  extend  the 
date  for  the  submission  of  the  Council 
Report.  Under  the  current  5  210.27(c). 
the  Council  report  is  due  to  the  State 
educational  agency  no  later  than 
February  15;  this  interim  rule  changes 
the  due  date  to  March  30.  A 
corresponding  change  has  been  made  to 
the  date  by  which  the  State  educational 
agency  must  report  Council 
recommendations  to  FNSRO.  This  date 
has  been  changed  from  March  15  to 
April  30.  The  extension  will  also  allow 
Councils  more  time  to  collect 
information  and  to  make  speciBc 
recommendations  on  the  acceptability  of 
donated  foods  distributed  in  the  same 
reporting  school  year.  The  selection  of 
submission  dates  for  the  commodity 
acceptability  information  are  discussed 
in  the  following  section  of  the  preamble. 

Commodity  Acceptability  Infonnation 

As  discussed  in  the  preamble  section 
regarding  State  Food  Distribution 
Council  Reports,  section  3(f)(2)  of  the 


new  law  requires  that  the  Secretary 
establish  procedures  to  ensure  that 
information  is  received  from  recipient 
agencies,  at  least  semiannually,  about 
the  types  and  forms  of  commodities  that 
are  most  useful  to  persons  participating 
in  programs  operated  by  recipient 
agencies.  Furthermore,  the  new  law 
requires  the  Secretary  to  use  the 
infonnation  in  the  semiannual  reports  in 
determining  the  specirications  for  the 
types  and  forms  of  commodities  and 
products  to  be  provided  to  recipient 
agencies  (Section  3(a)(1))  and  in 
implementing  a  system  to  provide 
recipient  agencies  with  options  on 
package  sizes  and  forms  (section 
3(b)(1)(A)). 

Section  250.13(k)  of  this  interim  rule 
establishes  minimum  information 
collection  requirements  necessary  to 
meet  these  needs.  Therefore,  the  reports 
submitted  to  FNS  shall  reflect,  at  a 
minimum,  the  following  (1)  the  types  and 
forms  of  commodities  that  are  most 
useful  to  persons  participating  in 
programs  operated  by  recipient 
agencies,  (2)  commodity  specification 
recommendations  and  (3)  requests  for 
options  regarding  package  sizes  and 
forms  of  commodities. 

Section  250.13(k)  of  this  interim  rule 
requires  that  distributing  agencies 
obtain  this  information  from  a  sample  of 
at  least  10  percent  or  100,  whichever  is 
less,  of  recipient  agencies  from  each 
distinct  program  category.  Individual 
program  categories  must  be  established 
for  schools,  the  Child  Care  Food 
Program,  the  Summer  Food  Service 
Program,  the  Nutrition  Program  for  the 
Elderly,  the  Commodity  Supplemental 
Food  Program,  charitable  institutions, 
summer  camps,  the  Food  Distribution 
Program  on  Indian  Reservations,  and  the 
Temporary  Emergency  Food  Assistance 
Program  (TEFAP).  Since  S  251.4(a)  of  the 
TEFAP  regulations  provides  that  TEFAP 
commodities  are  made  available  in 
accordance  with  the  terms  and 
conditions  of  Part  250,  to  the  extent  that 
they  are  not  inconsistent  with  the 
TEFAP  regulations,  the  TEFAP  State 
agency  will  be  responsible  for  the 
collection  of  the  TEFAP  information. 
Distributing  agencies  must  obtain  this 
commodity  infonnation  at  least 
semiannually  except  for  summer  camps 
and  the  Summer  Food  Service  Program. 
Since  summer  camps  and  the  Summer 
Food  Service  Program  are  only  in 
operation  for  a  few  months  each  year,  it 
is  not  feasible  for  commodity 
acceptability  infonnation  to  be  obtained 
semiannually.  Thus,  distributing 
agencies  are  required  to  obtain  the 
information  from  recipient  agencies 


Federal  Regbter  /  Vol.  53.  No.  140  /  Thursday.  July  21.  1988  /  Rules  and  Regulations  27471 


participating  in  these  pro^'ams 
annually 

In  selecting  the  sample,  distributing 
agencies  must  also  consider  the  size  and 
geographic  location  of  the  recipient 
agencies  to  ensure  that  each  sample  is 
representative  of  all  agencies 
participating  in  a  particular  program.  In 
addition,  the  regulation  requires 
distributing  agencies  to  alternate  among 
recipient  agencies  so  that  over  the 
course  of  several  years  each  recipient 
agency  is  provided  an  opportunity  to 
express  its  views. 

Distributing  agencies  may  use 
information  which  has  been  obtained 
from  the  State  Food  Distribution 
Advisory  Council,  under  Part  210;  and 
from  the  Food  Distribution  Program  on 
Indian  Reservations  program's  food 
preference  reports,  under  Part  253.  to 
represent  one  of  the  required 
acceptability  reports  for  the  respective 
program  categories. 

The  procedures  contained  in  this 
section  provide  for  the  collection  of 
information  in  a  manner  which  ensures 
representation  of  recipient  agencies' 
needs  by  program.  At  the  same  time,  the 
information  is  collected  on  a  sample 
basis,  rather  than  from  each  recipient 
agency  twice  a  year.  This  relieves  State 
and  local  agencies  of  an  unnecessarily 
burdensome  paperwork  requirement. 
These  procedures  are  being 
implemented  under  this  interim  rule 
because  the  law  requires  that  the 
Secretary  establish  procedures  for  the 
collection  of  commodity  acceptability 
information  within  120  days  of 
enactment  of  the  law. 

Section  250.13(k)  and  250.17(d)  require 
distributing  agencies  to  submit 
commodity  acceptability  information 
from  recipient  agencies,  with  the 
exception  of  sununer  camps  and  the 
Summer  Food  Service  Pn^ram,  to  the 
appropriate  FNSRO  by  April  30  and 
November  30  of  each  year.  Distributing 
agencies  must  submit  the  information 
for  summer  camps  and  the  Summer 
Food  Service  Program  to  the  appropriate 
FNSRO  by  November  30  of  each  year. 
Infonnation  received  beyond  the 
required  dates  will  not  be  considered. 

The  April  30  submission  date  results 
in  collecting  data  from  recipient 
agencies  near  the  end  of  the  school  year 
which  will  allow  the  Department  to 
receive  feedback  on  the  types  and  forms 
of  commodities  distributed  throughout 
that  reporting  year.  This  date  also 
coincides  with  the  revised  requirement 
for  submitting  the  State  Food 
Distribution  Advisory  Council  report  in 
i  210.27  which  is  being  amended  by  this 
interim  rule.  The  Department  selected 
the  second  submission  date  of 
November  30  taking  the  school  year 


calendar  into  consideration.  Clearly, 
data  collection  and  reporting  between 
May  and  September  would  not  be 
appropriate  given  school  food 
authorities'  sdiednles  and  woridoad. 
The  second  data  collection  should 
include,  but  is  not  limited  to,  follow-up 
information  to  confiim  trends  previously 
noted  by  the  State  and  to  provide 
responses  to  USDA  requests  for  specific 
information.  The  time  between  each 
submission  of  this  information  will 
provide  the  Department  with  ample  time 
to  review  this  information,  to  request 
follow-up  information  and  to  make 
changes  to  commodity  specifications  as 
warranted  for  the  upcoming  school  or 
fiscal  year.  The  Department  is,  however, 
specifically  soliciting  comments  on  the 
feasibility  of  collecting  conunodity 
acceptability  information  within  these 
timeframes. 

Food  Distribution  Program  on  Indian 
Reservations 

Paragraph  (a)  of  §  250.47  of  this 
interim  rule  is  being  revised  to  require 
that  distributing  agencies  that  operate 
food  distribution  program  on  Indian 
reservations  also  comply  with  the 
commodity  acceptability  reporting 
requirement  contained  in  paragraph  (d) 
of  S  250.17. 

Buy  American 

Section  3(h)  of  the  new  law  requires 
that  recipient  agencies  purchase, 
whenever  possible,  only  food  products 
that  are  prixluced  in  the  United  States 
(U.S.).  Recipient  agencies  in  Alaska. 
Hawaii.  Guam.  American  Samoa,  Puerto 
Rico,  the  Virgin  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  exempt  from  this 
requirement.  The  law  also  permits  the 
Secretary  to  grant  waivers  for  (1)  Those 
recipient  agencies  that  have  unusual  or 
ethnic  preferences  in  food  products;  or 
(2)  such  other  circumstances  as  the 
Secretary  considers  appropriate. 

In  order  to  incorporate  these 
provisions  into  the  regulations,  S  250.23 
has  been  added  under  this  interim  rule 
to  require  that  when  ever  possible, 
recipient  agencies,  with  the  exception  of 
those  in  Alaska,  Hawaii,  Guam, 
American  Samoa.  Puerto  Rico,  the 
Virgin  Islands,  and  the  Commonwealth 
of  the  Northern  Mariana  Islands, 
purchase  only  food  products  that  are 
produced  in  the  U.S.  as  defined  in 
§250.3. 

However,  the  interim  regulations  limit 
the  applicabiUty  of  the  "Buy  American" 
provision  to  purchases  of  food  products 
with  Federal  funds.  The  Department 
believes  that  absent  any  clear  statement 
to  the  contrary,  the  "Buy  American" 
provision  should  be  interpreted  so  as  to 


avoid  intrusion  by  the  Federal 
Government  into  local  purchasing 
decisions.  This  interpretation  is  further 
supported  by  a  statement  made  by 
Congressman  Ford,  author  of  the  "Buy 
American"  provision,  before  the  House 
of  Representatives  on  December  17, 1987 
(133  Cong.  Rec.  H11654  (daily  ed..  Dec. 
17, 1987).  In  that  statement 
Congressman  Ford  states  that  the 
provision  applies  only  to  food  purchases 
made  from  Federal  funds  and  not  those 
from  State  or  local  sources.  However, 
while  the  requirements  of  §  250.23  are 
limited  to  purchases  made  with  Federal 
funds,  the  Department  continues  to 
encourage  schools  and  other  outlets  to 
purchase  food  of  domestic  origin 
regardless  of  the  funding  source. 

Several  options  were  considered  in 
defining  what  foods  would  be  classified 
as  "food  products  produced  in  the 
United  States."  The  definition  is  clearcut 
for  unmanufactured  products — these 
must  be  of  U.S.  origin.  For  manufactiu«d 
products,  defining  what  a  "food  product 
produced  in  the  U.S."  is  more  difficult 
The  Department  considered  requiring 
that  manufactured  products  primarily 
contain  ingredients  of  U.S.  origin  and  be 
manufactured  by  a  company  located  in 
the  U.S.  However,  many  manufactured 
products  that  are  labeled  and  canned  in 
the  U.S.  may  have  some  or  all  foreign 
ingredients.  It  would  be  extremely 
difficult  and  costly  to  determine  which 
ingredients  were  exclusively  or 
primarily  of  U.S.  origin.  Further, 
recipient  agencies  would  not  have  a 
means  to  verify  that  the  ingredients  in 
the  manufactured  products  they  are 
buying  came  firom  U.S.  maricets. 
Therefore.  §  250.3  of  the  interim  rule 
defines  "food  product  produced  in  the 
U.S."  as  an  unmanufactured  food 
product  produced  in  the  U.S.  or  a  food 
product  manufactured  in  the  U.S. 
Defining  food  products  produced  in  the 
U.S.  in  this  maimer  eliminates  the  need 
for  recipient  agencies  to  determine  if  the 
ingredients  in  a  product  were  produced 
in  the  U.S.  In  addition,  purchases  of 
processed  food  products  can  be 
monitored  to  ensure  compliance  since 
section  304  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1304)  requires  imported  articles  to 
be  marked  with  the  country  of  origin. 

The  law  also  permits  the  Secretary  to 
grant  waivers  of  the  "Buy  American" 
requirement  for  those  recipient  agencies 
that  have  unusual  or  ethnic  preferences 
in  food  products  or  such  other 
circumstances  as  the  Secretary 
considers  appropriate.  In  accordance 
with  the  legislation,  S  250.23  permits 
recipient  agencies  to  purchase  food 
products  which  are  not  produced  in  the 
U.S.  when  recipient  agencies  have 
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unusual  or  ethnic  food  preferences 
which  can  only  be  met  through 
purchases  of  food  products  not  produced 
in  the  U.S.  The  Department  has 
identified  two  other  situations  which 
warrant  a  waiver.  First,  a  foreign 
product  may  be  purchased  if  the  product 
is  not  produced  or  manufactured  in  the 
U.S.  in  sufficient  and  reasonably 
available  quantities  of  a  satisfactory 
quality.  Second,  if  competitive  bids 
reveal  the  cost  of  a  U.S.  product  is 
unreasonable  compared  to  a  foreign 
product,  the  foreign  product  may  be 
purchased.  These  objective  criteria  will 
allow  recipient  agencies  to  continue 
purchases  of  items  like  bananas  and  to 
buy  foreign  goods  when  the  price 
compared  to  U.S.  goods  varies  widely. 
Recipient  agencies  must  keep  records  of 
how  they  implement  this  provision  to 
demonstrate  that  U.S.  products  have 
been  purchased  whenever  possible. 

As  required  by  section  14  of  the  law. 
the  "Buy  American"  requirement  tool 
effect  upon  enactment  (January  8, 1988) 
and  therefore,  the  provisions  contained 
in  §  250.23  are  effective  retroactive  to 
January  8. 1988. 

Allocation  Procedures 

Section  3(e)(1)(C)  of  Pub.  L 100-237 
requires  the  Secretary  to  provide  for.  by 
regulation,  procedures  for  allocating 
commodities  among  States.  Presently, 
when  a  commodity  is  available  in 
limited  quantities,  the  Department  uses 
allocation  percentages,  based  on 
program  participation  data,  to  ensure 
States  are  allocated  their  pro  rata  share 
of  such  commodity.  Allocation 
percentages  are  based  on  the  most 
recent  participation  data  available,  by 
program  designated  to  receive  the 
commodity,  at  the  time  the  commodity  is 
offered  to  States.  The  Department  is 
revising  S  2S0.13(a)(4)  (as  recently 
amended  by  the  interim  rule  published 
on  June  16, 1988,  (53  FR  22406))  to  codify 
the  Department's  current  method  of 
allocating  commodities  among  States. 

Commodity  Value 

SecUon  (3)(b)(7)  of  Pub.  L  100-237 
requires  the  Secretary  to  establish  a 
value  for  all  donated  commodities  (i.e. 
cost  per  pound)  to  be  used  by 
distributing  agencies  when  allocating  or 
charging  commodities  to  recipient 
agencies.  The  established  commodity 
values  are  also  to  be  used  by  States  in 
determining  the  value  of  commodities 
offered  to  recipient  agencies  to  meet 
commodity  assistance  levels.  Currently, 
when  a  commodity  is  offered  or  made 
available  to  States  to  order  but  is  not 
yet  actually  purchased,  FNS  provides 
distributing  agencies  with  an  estimated 
cost  per  pound.  Cnce  a  product  is 


purchased,  an  actual  cost  per  pouncT 
(which  includes  the  USDA  cost  of 
acquisition,  transportation  and  other 
related  purchase  costs)  is  established 
and  used  to  charge  a  State's  entitlement. 
The  cost  per  pound  charged  to  a  State's 
entitlement  appears  on  the  Entitlement 
Food  Order  Report  (FNS  Report  No.  08) 
which  is  routinely  provided  to 
distributing  agencies.  An  entitlement  is 
the  per  meal  value  of  donated  foods  the 
Department  must  provide  to  States  for 
specific  food  assistance  programs  as 
established  by  law.  Further  explanation 
of  entitlements  follows  in  the  section 
regarding  offering  the  per  meal  value  to 
school  food  authorities. 

Current  regulations  do  not  require 
States  to  consistently  value  commodities 
when  offering  a  commodity  to  recipient 
agencies  or  when  determining  the  level 
of  commodity  assistance  provided  to 
recipient  agencies.  In  accordance  with 
the  law.  §  250.13(a)(5)  of  this  interim  rule 
has  been  revised  to  require  that  States 
use  either  the  estimated  cost  per  pound 
data  or  actual  cost  per  pound  data 
provided  by  USDA  to  value 
commodities  offered  to  recipient 
agencies  and  to  credit  recipient 
agencies'  planned  assistance  levels. 

When  States  offer  and  chaise 
commodities  to  recipient  agencies,  the 
distributing  agency  may  use  either  the 
estimated  or  actual  cost  data  provided 
by  FNS,  as  long  as  the  data  chosen  is 
used  consistently  throughout  the  State  to 
value  the  conunodities.  Estimated  cost 
data  for  grain,  dairy,  peanut  and  oil 
products  (i.e.  Group  B  commodities) 
shall  be  defined  as  the  April  10  and 
October  10  costs  listed  in  the  USDA 
commodity  file  which  are  provided  by 
the  i'NS  regional  offices  to  the 
distributing  agencies.  Estimated  cost 
data  for  meat,  fish,  poultry,  fruit  and 
vegetable  products  (i.e.  Group  A 
commodities)  shall  be  defined  as  the 
cost  provided  by  USDA  on  commodity 
survey  memorandum  offering 
commodities  to  distributing  agencies. 
Distributing  agencies  shall  advise 
recipient  agencies  of  the  value  of 
individual  commodities  at  the  time  an 
offer  is  made.  In  instances  where  cost 
data  used  to  allocate  or  credit 
commodity  assistance  levels  differs 
fix>m  the  cost  data  used  to  offer  a 
commodity,  distributing  agencies  shall 
advise  recipient  agencies  of  the  cost 
used  to  allocate  or  credit  a  commodity. 

Use  of  these  criteria  to  value 
commodities  will  ensure  that 
distributing  agencies  value  commodities 
on  the  same  basis  for  all  recipient 
agencies  throughout  the  State.  The 
requirement  that  distributing  agencies 
provide  commodity  values  to  recipient 


agencies  conforms  with  the  voluntary 
performance  standards  developed  by 
FNS  last  year  in  consultation  with  the 
American  School  Food  Service 
Association  (ASFSA)  and  the  National 
Association  of  State  Agencies  for  Food 
Distribution  (NASAFD).  This  standard 
recognized  that  dissemination  of 
commodity  values  to  recipient  agencies 
is  necessary  for  informed  participation 
in  the  Food  Distribution  Program. 

In  {  250.13,  paragraph  (a)  has  been 
revised  and  restructured  to  include  the 
provisions  regarding  allocation 
procedures  and  commodity  value.  As 
required  by  section  14  of  the  Act.  the 
statutory  provisions  regarding 
commodity  value  took  effect  upon 
enactment  (January  8, 1988)  and 
therefore,  the  new  provisions  contained 
in  S  250.13(a)(5)  are  effective  retroactive 
to  January  8. 1988. 

Commodity  Specifications 

Commodity  specifications  precisely 
identify'  the  product  characteristics 
required  in  end  products  purchased  by 
USDA.  Lengthy  and  highly  technical 
commodity  specification  documents  are 
provided  to  vendors  to  ensure  that  end 
products  meet  USDA  standards. 
Depending  on  the  food  product, 
components  of  a  specification  may 
include:  (1)  The  name  of  the  product;  (2) 
quality  or  official  grade:  (3)  kind,  style, 
and/or  variety;  (4)  product  composition; 
(5)  special  instructions;  (6)  conditions 
that  affect  acceptabiUty  after  the 
product  has  been  inspected:  (7)  the  size 
of  the  product;  and  (6)  information  about 
how  the  product  is  to  be  packaged. 

Because  of  the  length  and  technical 
nature  of  commodity  specifications,  it  is 
difficult  for  those  without  a  food 
technology  background  to  understand  or 
effectively  use  complete  specifications. 
However,  specifications  do  contain 
essential  information  about  the 
commodities  that  is  of  value  to  recipient 
agencies.  Therefore,  the  Department  has 
developed  summaries  of  commodity 
specifications  which  contain  the  most 
relevant  information  on  the  composition 
of  commodities.  The  main  requirements 
and  standards  listed  in  a  commodity 
specification  are  contained  in  each 
summary,  thus  making  it  easier  for  meal 
service  providers  to  find  the  information 
they  need  to  accept,  store  and  use 
commodities. 

The  FNS  Instruction  716-1  contains 
the  summaries  of  commodity 
specifications.  In  October  1987.  the 
Department  distributed  this  FNS 
Instruction  to  distributing  agencies  for 
further  distribution  to  all  school  food 
authorities.  Additional  copies  will  be 
provided  to  all  distributing  agencies  so 


that  they  can  be  made  available  to  other 
recipient  agencies  upon  request. 

Section  3(b)(3)(B)  of  Pub.  L.  100-237 
requires  the  dissemination  of  the 
summaries  of  commodity  specifications 
by  distributing  agencies  to  recipient 
agencies  upon  request.  The  law  requires 
implementation  of  this  provision  within 
120  days  of  enactment  of  the  bill.  In 
accordance  with  Pub.  L.  100-237, 
S  250.13  of  this  interim  rule  requires 
distributing  agencies  to  make  summaries 
of  commodity  specifications  available  to 
recipient  agencies  upon  request. 

Testing  and  Monitoring  Processed  End 
Products 

Section  3(d)(5)  of  the  law  requires 
each  distributing  agency  that  enters  into 
a  processing  contract  for  recipient 
agencies  to  test  the  product  to  determine 
the  acceptability  of  the  product  prior  to 
entering  into  a  contract.  The  law  also 
requires  distributing  agencies  to  develop 
a  system  to  monitor  product 
acceptability. 

Under  current  regulations,  distributing 
agencies  may  enter  into  processing 
contracts  on  behalf  of  recipient 
agencies.  In  addition,  in  an  effort  to 
ensiu«  that  recipient  agencies  are 
benefiting  from  the  use  of  processed  end 
products  to  the  fullest  extent  possible, 
the  Department  revised  the  regulations 
in  July  1986  to  require  that  distributing 
agencies  permit  recipient  agencies  to 
enter  into  processing  contracts. 

The  Department  l)elieves  that  the 
current  regulatory  provisions,  coupled 
with  this  requirement  to  test  and 
monitor  the  acceptability  of  processed 
end  products,  will  result  in  recipient 
agencies  receiving  the  most  desirable 
end  products.  Section  250.30(b)(1)  of  this 
interim  rule  requires  each  distributing 
agency  to  test  products  with  the 
recipient  agencies  eligible  to  receive 
them  prior  to  entering  into  a  processing 
contract  and  to  develop  a  system  to 
monitor  product  acceptability.  However, 
the  Department  is  not,  at  this  time, 
establishing  specific,  detailed 
procedures  for  distributing  agencies  to 
use  in  testing  and  monitoring  the 
acceptability  of  products.  The 
Department  is.  however,  soliciting 
comments  from  all  interested  parties 
about  establishing  specific  procedures 
for  testing  and  monitoring  processed  end 
products.  Comments  should  include  a 
description  of  any  proposed  system  to 
be  used  for  testing  products  and  a 
description  of  the  system  to  be  used  for 
monitoring  product  acceptability. 
Although  this  provision  is  not  effective 
until  October  7. 1988.  the  Department 
encourages  distributing  agencies  to 
begin  testing  and  monitoring  end 
products  as  soon  as  possible.  Based  on 


the  comments,  the  Department  will  be 
developing  further  guidance. 

Offering  the  Per  Meal  Value  of  Donated 
Foods 

Section  (6)(e)  of  the  National  School 
Lunch  Act  requires  that  the  Department 
provide  commodity  assistance  to  States 
for  use  by  schools  participating  in  the 
School  Lunch  Program.  The  level  of 
assistance  to  be  provided  is  determined 
by  multipljring  the  appropriate  national 
average  value  established  under  that 
section  (i.e.  per  meal  value)  by  the 
number  of  meals  served  in  the  current 
school  year.  Section  (3)(j)  of  Pub.  L.  100- 
237  amends  section  (6)(e)  to  require 
States  to  offer  school  food  authorities 
the  per  meal  value  which  is  not  less  than 
the  national  average  value  of  donated 
foods.  The  law  also  requires  that  offers 
include  the  full  range  of  such 
commodities  and  products  that  are 
made  available  by  the  Secretary  to  the 
extent  that  quantities  requested  are 
sufficient  to  allow  efficient  delivery  to 
and  within  the  State. 

Congress  directed  USDA  to  establish 
a  consistent  value  for  offering  school 
food  authorities  commodity  assistance 
so  that  school  food  authorities  can  claim 
their  fair  share  of  commodities.  This 
provision  is  intended  to  prevent 
discriminatory  distribution  practices 
which  may  occuir  within  a  State.  There 
is  no  evidence,  however,  of  any  intent  to 
cause  States  to  operate  distribution 
systems  inefficiently  or  to  increase 
USDA's  expenditures  for  commodities. 

Current  regulations  do  not  define  the 
value  of  commodities  which  States  must 
offer  individual  school  food  authorities. 
Department  policy  and  voluntary 
performance  standards,  however,  set 
forth  that  States  should  establish 
planned  assistance  levels  for  school 
food  authorities  and  allocate 
commodities  equitably  among  school 
food  authorities  based  on  participation 
data.  Section  250.48(c)  of  this  interim 
rule  is  being  revised  to  establish  how 
States  must  determine  the  total  value  of 
commodities  to  offer  school  food 
authorities,  to  require  an  annual  update 
of  the  commodity  offer  value  and  to 
specify  the  variety  of  commodities  to 
offer  and  the  type  of  commodities  which 
count  towards  the  per  meal  value  that 
must  be  offered. 

Commodity  Offer  Value.  Section 
250.48(c)(1)  of  this  interim  rule  requires 
distributing  agencies  to  offer  school  food 
authorities  no  less  than  the  national 
average  per  meal  value  of  donated  foods 
established  on  July  1  of  each  school  year 
by  the  Department  in  accordance  with 
section  (6)(e)  of  the  National  School 
Lunch  Act.  'The  total  value  of  donated 
foods  which  must  be  offered  to  school 


food  authorities  shall  be  calculated  by 
multiplying  the  per  meal  value  of 
donated  foods  times  the  estimated 
number  of  eligible  meals  to  be  served  by 
the  school  food  authorities  during  the 
school  year.  This  method  ivas  selected 
so  that  the  States'  determined  value  of 
commodities  offered  to  school  food 
authorities  is  consistent  with  the 
Department's  determined  value  of 
commodities  offered  to  States.  States 
shall  be  required  to  maintain  records  of 
the  value  of  commodities  offered  and 
refused  in  the  event  that  these  amounts 
must  be  substantiated  in  the  future. 

Section  250.48(c)(1)  of  this  interim  rule 
is  also  being  revised  to  specify  that 
distributing  agencies  shall  be 
responsible  for  establishing  the 
estimated  number  of  meals  to  be  served. 
This  number  shall  be  based  on  eligible 
meal  count  data  submitted  by  school 
food  authorities  to  the  State  education 
agency. 

Update  Requirement  Section 
250.48(c)(2)  requires,  at  a  minimum,  that 
the  total  value  of  commodities  which 
must  be  offered  to  school  food 
authorities  shall  be  adjusted  once 
annually  to  reflect  significant  changes  in 
meals  served,  lliis  rule  is  consistent 
with  the  voluntary  distributing  agency 
performance  standards  developed  last 
year.  Diuing  the  development  of  these 
standards.  State  distributing  agencies, 
recipient  agencies  and  the  Department 
agreed  that  significant  changes  in 
average  daily  participation  must  be 
recognized  to  ensure  an  equitable 
commodity  offering,  ordering  and 
allocation  system. 

As  required  by  §250.48(c)(2). 
distributing  agencies  shall  establish  and 
communicate  to  school  food  authorities 
and  FNS  regional  offices  the  following: 
(1)  The  method  to  l>e  used  for 
establishing  the  number  of  meals  to  be 
served;  (2)  procedures  for  updating  the 
commodity  offer  value;  and  (3) 
timeframes  for  updating  the  commodity 
offer  value  information.  As  noted  eariier 
regarding  per  meal  value,  the 
requirement  to  communicate 
information  about  commodity  offers  to 
school  food  authorities  is  consistent 
with  the  voluntary  performance 
standard  objective  that  school  food 
authorities  should  have  all  information 
necessary  for  informed  participation  in 
the  Food  Distribution  Program. 

The  Department  considered  specifying 
which  meal  count  data  (i.e.  previous 
year's  or  actual  to  date)  must  be  used  to 
determine  the  commodity  offer  value 
and  the  timefiames  for  updating  these 
data.  However,  a  review  of  existing 
State  commodity  offering  procedures 
revealed  that  many  States  use  a  variet>' 
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of  equitable  and  accurate  methods, 
based  on  various  types  of  meal  count 
data,  to  ensure  that  school  food 
authorities  have  the  opportunity  to  claim 
their  fair  share  of  commodities.  Most 
methods  allowed  for  updates,  either 
monthly,  quarterly  or  yearly,  and  take 
significant  changes  in  participation  into 
account.  Several  States  have  developed 
sophisticated  computer  systems  to 
calculate  and  to  monitor  commodity 
offerings  to  ensure  an  equitable  offering 
of  the  full  range  of  available 
commodities  to  school  food  authorities. 
The  Department  has  determined, 
however,  that  the  States  do  not  have 
any  system  in  place  for  consistently 
offering  a  full  range  of  commodities  to 
school  food  authorities.  Therefore,  the 
Department  has  decided  to  set  general 
guidelines  for  establishing  the 
commodity  offer  value  and  minimum 
update  requirements.  Thus,  those  States 
without  such  a  system  will  be  required 
to  establish  one  and  those  States  with 
existing  systems  may  continue  to  use 
them  without  disruption. 

Commodity  Variety  Offered.  Section 
250.48(c)(3)  of  this  interim  rule  requires 
distributing  agencies  to  offer  each 
school  food  authorities  the  full  range  of 
commodities  to  the  extent  that 
quantities  requested  or  made  available 
are  sufficient  to  make  statewide 
distribution  and  to  allow  for  efflcient 
delivery  to  and  within  the  State.  This 
regulation  is  to  ensure  that  school  food 
authorities  have  an  opportunity  to 
receive  a  wide  variety  of  commodities  in 
the  various  forms  made  available  by  the 
Department. 

As  recognized  in  the  law, 
consideration  must  be  given  to  the 
practical  considerations  necessary  for 
the  cost  effective  distribution  of 
commodities.  For  cost  effective 
purchasing,  USDA  requires  distributing 
agencies  to  order  commodities  in  full 
truck  load  quantities  (approximately 
40,000  pounds).  Further,  for  cost 
effective  shipping  there  is  a  limit  to  the 
number  of  destinations  (i.e.  stop-offs)  to 
which  this  amount  can  be  delivered. 
School  food  authorities  should  be  aware 
of  these  constraints  and  work  with  each 
other  and  their  distributing  agency  in 
order  to  receive  as  wide  of  a  variety  of 
commodities  as  possible. 

The  requirement  that  distributing 
agencies  offer  each  school  food 
authority  the  mil  range  of  commodities 
would  also  mean  that  distributing 
agencies  must  equitably  and 
consistently  offer  commodities  from  the 
Group  A  and  Group  B  category  of 
entitlement  commodities.  An 
explanation  of  these  two  categories 
follows.  States  are  provided  an  overall 


entitlement  value  which  is  then 
separated  into  a  Group  A  and  a  Group  B 
category.  The  Group  A  category 
includes  meat,  fish,  poultry,  fruit  and 
vegetable  products  which  are 
designated  as  surplus-removal  type 
commodities.  These  commodities  are 
purchased  by  the  Agricultural  Marketing 
Service  and  are  offered  to  States  on  a 
pro  rata  basis.  Group  B  entitlement 
commodities  may  include  grain,  dairy, 
peanut  and  oil  products  which  are 
acquired  by  the  Agricultural 
Stabilization  and  Conservation  Service 
under  price-support  authority  or  through 
direct  purchases.  Group  B  entitlement 
commodities  are  not  allocated  to  States, 
but  are  made  available  to  States  in 
accordance  with  the  procedures  which 
follow. 

For  the  past  few  years.  States  have 
been  provided  with  the  option  of 
receiving  &om  15  to  20  percent  of  their 
overall  entitlement  in  Group  B  foods. 
The  percentage  range  of  Group  B  foods 
offered  to  States  depends  on  which 
commodities  are  designated  for  the 
Group  B  entitlement  category.  Therefore, 
a  State's  Group  A  and  B  portion  of 
entitlement  may  vary  from  year  to  year 
depending  on  the  precentage  of  Group  B 
commodities  that  the  distributing  agency 
may  elect  to  receive.  Each  year  States 
notify  the  Department  of  the  percentage 
of  Group  B  entitlement  selected  for  the 
upcoming  school  year.  Within  the 
established  limits  available  to  the  State 
for  Group  B  foods,  distributing  agencies 
have  discretion  over  the  kinds  and 
quantities  of  commodities  to  order.  The 
Department  provides  States  with  a  list 
of  available  Group  B  foods  and  ordering 
options.  Distributing  agencies  determine 
the  types,  package  size,  quantities  and 
shipping  periods  in  which  to  order  this 
category  of  commodities. 

A  review  of  existing  State  systems  for 
offering  commodities  revealed  that  some 
school  food  authorities  were  not 
provided  with  an  opportimity  to  accept 
or  reject  their  share  of  either  category  of 
commodities.  The  Department  intends 
for  distributing  agencies  to  fairly  offer 
both  categories  of  commodities.  Further, 
within  each  category,  States  should  pass 
on  ordering  options  and  make  as  wide  a 
variety  of  commodities  available  as 
possible  to  all  school  food  authorities. 
The  provisions  of  this  paragraph  are  not. 
however,  intended  to  require  school 
food  authorities  to  accept  the  full  range 
of  commodities  offered.  Further,  these 
requirements  are  not  intended  to 
prevent  school  food  authorities  from 
receiving  additional  quantities  that  have 
been  rejected  by  other  school  food 
authorities. 


In  the  event  that  the  amount  of  any 
commodity  received  from  the 
Department  is  not  sufficient  to  equitably 
distribute  to  all  school  food  authorities, 
this  section  requires  distributing 
agencies  to  develop  and  disseminate 
annually  to  school  food  authorities 
procedures  for  the  allocation  of  such 
commodities.  The  procedures  should 
result  in  the  equitable  distribution  of 
commodities  in  limited  supply. 

Bonus  Commodities.  Section  250.48 
(c)(4)  of  this  interim  rule  specifies  that 
the  value  of  bonus  commodities  offered 
shall  not  be  included  as  a  part  ef  the  per 
meal  value  of  donated  foods  which  must 
be  offered  to  school  food  authorities  and 
that  States  shall  equitably  distribute 
bonus  commodities  among  school  food 
authorities.  Bonus  commodities  are 
donated  by  the  Department  to  States 
and  are  not  charged  against  a  State's 
entitlement.  A  review  of  various  State 
systems  revealed  that  some  States  do 
not  clearly  distinguish  between  bonus 
and  entitlement  commodities 
distributed.  Therefore,  bonus 
commodities  must  be  identiHed  and 
should  not  be  counted  as  a  part  of  the 
value  which  States  must  offer  school 
food  authorities.  Discrepancies  from 
State  to  State  in  the  per  meal  value 
provided  to  school  food  authorities  in 
the  past  may  be  partially  attributed  to 
the  fact  that  some  States  identify  and 
credit  bonus  commodities  differently. 

As  required  by  section  14  of  the  Act 
the  offering  of  the  per  meal  value 
requirement  took  effect  upon  enactment 
(January  8, 1988)  and  therefore,  the 
provisions  in  {  2S0.48(c)  are  effective 
retroactive  to  January  8, 1988. 

List  of  subjects 

7CFRPart210 

Food  assistance  programs.  National 
School  Lunch  Programs,  Commodity 
School  Program,  Grant  programs — 
Social  programs,  Nutrition,  Children, 
Reporting  and  record  keeping 
requirements,  Surplus  agricultural 
commodities. 

7  cm  Part  250 

Aged,  agricultural  commodities, 
Business  and  Industry,  Food  assistance 
programs.  Food  donations.  Food 
processing.  Grant  programs-sscial 
programs,  Infants  and  children.  Price 
support  programs.  Reporting  and 
recordkeeping  requirements.  School 
breakfast  and  lunch  programs.  Surplus 
agricultural  commodities. 

AccordinglyjZ  CFR  Parts  210  and  250 
are  amended  (dread  as  follows: 
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PART  21&-HATI0NAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  Sec.  2-12. 60  Stat.  230,  as 
amended;  Sec.  10, 80  Stat.  B89.  as  amended; 
84  StaL  270;  42  U.S.C.  1751-1760, 1779. 

2.  In  S  210.27,  paragraph  (c)  is  revised 
to  read  as  follows: 

9210,27   State  Food  Distribution  Advisory 
Council 

***** 

(c)  Council  timeframe.  The  council 
shall  meet  at  least  once  a  year  and  shall 
report  to  the  State  educational  agency 
and  State  distributing  agency,  if  it  is  a 
different  entity,  no  later  than  March  30 
of  each  year,  recommendations 
concerning  the  manner  of  selection  and 
distribution  of  commodity  assistance  for 
the  next  school  year.  The  State 
educational  agency  shall  inform  FNSRO 
of  the  Council's  recommendations  no 
later  than  April  30.  of  each  year. 


PART  250— DONATIONS  OF  FOOD 
FOR  USE  IN  THE  UNITED  STATES.  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  citation  for  Part  250  is 
revised  to  read  as  follows: 

Authority:  Sec  32.  Pub.  L  74-320.  49  Stat. 
744  (7  U.S.C.  612c);  Pub.  L  75-165,  50  Stat.  323 
(15  U.S.C.  713c);  sees.  6, 9. 60  Stat.  231, 233, 
Pub.  L  79-396  (42  U.S.C  1755, 1758);  sec.  416, 
Pub.  L  81-439,  63  Stat.  1058  (7  U.S.C.  1431); 
sec.  402.  Pub.  L  91-665,  68  Stat.  843  (22  U.S.C. 
1922):  sec.  210,  Pub.  L.  84-540,  70  Stat.  202  (7 
U.S.C.  1859);  sec.  9,  Pub.  L  85-931,  72  Stat. 
1792  (7  U.S.C.  1431b);  Pub.  L  8ft-756. 74  Stat. 
899  (7  U.S.C.  1431  nt);  sec.  709.  Pub.  L.  89-321, 
79  Stat.  1212  (7  U.S.C.  1446a-l);  sec.  3,  Pub.  L 
90-302. 82  Stat.  117  (42  U.S.C.  1761);  sees.  409, 
410,  Pub.  L  93-288,  88  Stat.  157  (42  U.S.C. 
5179,  5180);  sec.  2.  Pub.  L  93-326.  88  Stat.  286 
(42  U.S.C.1762a);  sec.  16.  Pub.  L  94-105.  89 
Stat.  522  (42  U.S.C.  1766);  sec.  1304a.  Pub.  L 
95-113,  91  Stat.  980  (7  U.S.C.  ei2c  nt);  sec.  311, 
Pub.  L  95-478,  92  Stat.  1533  (42  U.S.C.  3030a); 
sec.  10,  Pub.  L  95-627,  92  Stat.  3623  (42  U.S.C. 
1760);  sec.  1561,  Pub.  L  99-198.  99  Stat.  1589 
(7  U.S.C.  612c);  (5  U.S.C.  301),  unless 
otherwise  noted;  Pub.  L.  100-237, 101  Stat. 
1733  (7  U.S.C.  612  note). 

2.  Section  250.3  is  amended  by  adding 
the  definition  of  "Food  products 
produced  in  the  U.S."  in  alphabetical 
order  to  read  as  follows: 

S250J    Definitions. 

***** 

"Food  products  produced  in  the  U.S." 
means  an  unmanufactured  food  product 
produced  in  the  U.S.  or  a  food  product 
that  is  manufactured  in  the  U.S. 


3.  In  §250.13: 

a.  Paragraph  (a)  is  revised. 

b.  Paragraphs  (j)  and  (k)  are  added. 
The  revision  and  additions  read  as 

follows: 

§250.12    Distr»ution  and  Control  of 
Donated  Foods. 

(a)  Availability  and  use  of  donated 
foods. — (1)  Availability  and  use. 
Donated  foods  shall  be  available  only 
for  distribution  and  use  in  accordance 
with  the  provisions  of  this  Part  and,  with 
respect  to  distribution  to  households  on 
all  or  part  of  an  Indian  reservation,  of 
Part  253  and  254  of  this  chapter. 
Donated  foods  not  so  distributed  or  used 
(for  any  reason)  shall  not  be  sold, 
exchanged  or  otherwise  disposed  of 
without  die  approval  of  the  Department. 
Donated  foods  which  are  provided  as 
part  of  an  approved  food  package  or 
authorized  program  level  of  assistance 
may  be  transferred  between  like   « 
recipient  agencies  with  only  prior 
authorization  of  the  distributing  agency. 
Donated  foods  which  are  provided  in 
addition  to  the  State's  authorized 
program  level  of  assistance  may  be 
transferred  between  recipient  agencies 
which  are  eligible  to  receive  such  foods 
vtrith  the  prior  authorization  of  the 
distributing  agency.  However,  the 
transfer  of  donated  foods  between 
unlike  recipient  agencies  (schools  to 
charitable  institutions),  which  have  been 
provided  as  part  of  an  approved  food 
package  or  authorized  program  level  of 
assistance,  must  be  approved  by  the 
appropriate  FNSRO.  Food  donated 
under  section  32  of  Pub.  L74-320  (7 
U.S.C.  612c)  may  also  be  transferred  by 
recipient  agencies  to  emergency  feeding 
organizations  which  are  distributing 
donated  foods  under  7  CFR  Part  251.  A 
transfer  between  recipient  agencies  and 
emergency  feeding  organizations  may  be 
made  only  writh  the  prior  approval  of  the 
distributing  agency  and  the  State  agency 
responsible  for  administering  TEFAP. 
All  transfers  of  donated  foods  shall  be 
documented.  Such  documentation  shall 
be  maintained  in  accordance  with  the 
recordkeeping  requirements  in  §  §  250.16 
and  251.10(a). 

(2)  Quantities,  (i)  The  quantity  of 
donated  foods  to  be  made  available  for 
donation  under  this  Part  shall  be 
determined  in  accordance  with  the 
pertinent  legislation  and  the  program 
obligations  of  the  Department,  and  shall 
be  such  as  can  be  effectively  distributed 
to  further  the  objectives  of  the  pertinent 
legislation,  (ii)  Donated  foods  shall  be 
requested  and  distributed  only  in 
quantities  which  can  be  consumed 
without  waste  in  providing  food 
assistance  for  persons  eligible  under  this 
part.  Distributing  agencies  shall  impose 


similar  restrictions  on  recipient 
agencies. 

(3)  Minimum  donations.  Foods  shall 
be  donated  only  in  such  quantities  as 
will  protect  the  lower  carload  freight 
rate,  except  as  deemed  in  the  best 
interest  of  the  program  as  determined  by 
the  Department. 

(4)  Allocations.  As  foods  become 
available  for  donation.  FNS  shall  notify 
distributing  agencies  regarding  the 
donated  foods,  the  class  or  classes  of 
recipient  agencies  or  recipients  eligible 
to  receive  them,  and  any  special  terms 
and  conditions  of  donation  and 
distribution  which  attach  to  a  particular 
donated  food  in  addition  to  the  general 
terms  and  conditions  set  forth  herein. 
When  a  commodity  is  available  in 
limited  quantities  die  Department  shall 
allocate  such  commodities  among  the 
States  using  allocation  percentages    ~ 
which  are  based  on  the  most  recent 
participation  data  available  for  the 
program  designated  to  receive  the 
commodity. 

(5)  Commodity  Value.  To  value  a 
commodity  offered  to  a  recipient  agency 
and  to  credit  a  commodity  towards  a 
recipient  agency's  commodity  assistance 
level,  distributing  agencies  shall  use 
either  actual  cost  per  pound  data  used 
to  charge  a  State's  program  entitlement 
or  estimated  cost  per  pound  data 
provided  by  the  Oiepartment.  as  long  as 
the  data  chosen  is  used  consistently 
throughout  the  State  to  value 
commodities.  Actual  cost  data  shall  be 
defined  as  the  cost  per  pound  for  an 
individual  commodity  chained  to  a 
State's  entidement  on  the  &itidement 
Food  Order  Report,  which  is  based  on 
the  USDA  purchase  cost  Estimated  cost 
data  for  grain,  dairy,  peanut  and  oil 
products  (i.e.  Group  B  commodities) 
shall  be  defined  as  the  April  10  and 
October  10  costs  listed  in  the  USDA 
commodity  file.  Estimated  cost  data  for 
meat,  fish,  poultry,  fruit  and  vegetable 
products  (i.e.  Group  A  commodities) 
shall  be  defined  as  the  cost  provided  by 
USDA  on  commodity  survey 
memoranda.  Distributing  agencies  shall 
notify  recipient  agencies  of  the  cost  per 
poimd  used  to  value  commodities  at  the 
time  a  commodity  is  offered  to  recipient 
agencies.  If  the  cost  used  to  credit  a 
commodity  differs  from  the  cost  used  to 
offer  a  commodity,  distributing  agencies 
shall  advise  recipient  agencies  of  the 
cost  used  to  credit  a  commodity. 

(6)  Delivery  of  commodities.  The 
Department  shall,  to  the  extent 
practicable,  make  every  effort  to  arrange 
deliveries  based  on  information 
obtained  from  distributing  agencies. 
However,  the  Department  shall  not  be 
held  fiscally  responsible  for  any  delay  in 
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delivering  or  for  nondelivery  of  donated 
foods  due  to  any  cause.  To  avoid 
untimely  deliveries  to  recipient 
agencies,  distributing  agencies  shall 
notify  recipient  agencies  of:  (i) 
Anticipated  Department  purchases  and 
estimated  shipping  periods  as  such 
information  becomes  available;  (ii) 
anticipated  State  delivery  schedules  at 
least  quarterly;  and  (iii)  changes  in 
delivery  schedules  as  diey  become 
known.  In  addition,  distributing  agencies 
shall  maintain  distribution  schedules 
which  are  equitable  and  reHable, 
recognize  hcmrs  of  operation,  holidays 
and  vacations  and  other  special  needs 
of  recipient  agencies,  and  make  donated 
foods  available  at  least  monthly. 
(7)  DemonatrationB  and  tests. 
Notwithstanding  any  other  provision  of 
this  part,  a  quantity  ol  any  food  donated 
for  use  by  any  recipient  agency  or 
recipient  may  be  transfiefrad  by  the 
distributing  agency  or  by  the  recipient 
agency  to  bona  fide  experimental  or 
testing  agencies,  or  for  use  in 
workshops,  or  for  demonstrations  or 
tests  relating  to  the  utilization  of  such 
donated  food  by  the  recipient  agency  or 
recipient.  No  such  transfer  by  any 
recipient  agency  shall  be  made  without 
the  approval  of  the  appropriate 
distributing  agency, 
***** 

(j)  Commodity  specifications. 
Distributing  agencies  shall  make 
summaries  of  commodity  specifications 
available  to  recipient  agencies  upon 
request 

(k)  Commodity  acceptability 
information. — (1)  Information  collection. 
Distributing  agencies  shall  obtain 
information  fi>om  recipient  agencies 
which  reflects:  (i)  The  types  and  forms 
of  donated  foods  that  are  most  useful  to 
program  participants;  (ii)  commodity 
specification  recommendations;  and  (iii) 
requests  for  options  regarding  package 
sizes  and  forms  of  commodities. 

(2)  Samples  and  Representation  shall 
be  selected  bom  each  distinct  propam 
category,  i.e.  schools,  the  Child  Care 
Food  Program,  the  Summer  Food  Service 
Program,  the  Nutrition  Program  for  the 
Elderly,  the  Commodity  Supplemental 
Food  Program,  charitable  institutions, 
summer  camps,  and  the  Food 
Distribution  Program  on  Indian 
Reservations,  and  the  Temporary 
Emergency  Food  Assistance  Program.  At 
a  minimum,  distributing  agencies  shall 
obtain  this  information  from  a  sample  of 
at  least  10  percent  or  100  recipient 
agencies,  whichever  is  less.  To  ensure 
that  the  sample  is  representative  of  all 
recipient  agencies,  distributing  agencies 
shall  consider  the  size  and  geographic 
location  of  all  recipient  agencies  within 


the  State  and  alternate  among  them  so 
that  over  time  each  recipient  agency  is 
provided  an  opportunity  to  express  its 
views.  Distributing  agencies  may  use 
information  which  is  already  being 
obtained  from  the  State  Food 
Distribution  Advisory  Coimcil  in 
accordance  with  Part  210  and  the  Indian 
tribes  in  accordance  with  Part  253  to 
represent  one  of  the  required  commodity 
acceptability  reports  for  the  respective 
program  categories. 

(3)  Timeframes  for  submission. 
Distributing  agencies  shall  obtain 
commodity  acceptability  information 
from  each  program  category  at  least 
semiannually  except  for  summer  camps 
and  the  Summer  Food  Service  Program. 
Distributing  agencies  shall  obtain 
commodity  acceptability  information 
bom  summer  camps  and  the  Summer 
Food  Service  Program  aimually. 
Distributing  agencies  shall  submit 
commodity  acceptability  information 
from  recipient  agencies,  with  the 
exception  of  summer  camps  and  the 
Summer  Food  Service  Program,  by 
individual  program  category  to  the 
appropriate  FNSRO  by  April  30  and 
November  30  of  each  year.  Distributing 
agencies  shall  submit  commodity 
acceptability  information  from  summer 
camps  and  the  Summer  Food  Service 
Program  to  the  appropriate  FNSRO  by 
November  30  of  each  year. 

4.  In  i  25ai7: 

a.  Paragraph  (d)  is  redesignated  as 
paragraph  (e). 

b.  A  new  paragraph  (d)  is  added  to 
read  as  follows. 

c.  The  OMB  statement  at  the  end  of 
the  section  is  amended  by  changing  the 
reference  to  "paragraph  (d)"  to 
"paragraph  (e)." 

S  280.17    Reports. 

***** 

(d)  Commodity  acceptability  reports. 
Distributing  agencies  shall  submit  to  the 
FNSRO  reports  relative  to  the  types  and 
forms  of  donated  foods  which  are  most 
useful  to  recipient  agencies  in 
accordance  with  \  250.13(k)  of  this  part. 

5.  Subpart  B  is  amended  by  adding 
t  250.23  to  read  as  follows: 


S  250.23 

(a)  Purchase  requirements.  When 
purchasing  food  products  with  Federal 
funds  recipient  agencies  shall,  whenever 
possible,  purchase  only  food  products 
that  are  produced  in  the  United  States 
as  defined  in  t  250.3  of  this  part. 

(b)  Exceptions.  The  purchase 
requirements  d«>scribed  in  paragraph  (a) 
of  this  section  shall  not  apply  in 
instances  when  the  recipient  agency 
determines:  (1)  Recipients  have  unusual 


or  ethnic  food  preferences  which  can 
only  be  met  through  purchases  of 
products  not  produced  in  the  U.S.:  (2) 
the  product  is  not  produced  or 
manufactured  in  the  U.S.  in  sufficient 
and  reasonably  available  quantities  of  a 
satisfactory  quality;  (S)  Ae  cost  of  U.S. 
produced  food  products  is  significantly 
higher  than  foreign  products,  or  (4)  the 
recipient  agency  is  located  in  Alaska, 
Hawaii,  Guam,  American  Samoa,  Puerto 
Rico,  the  Virgin  Islands,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

6.  In  i  250.30  a  new  sentence  is  added 
to  the  end  of  paragraph  (b)(1)  to  read  as 
follows: 


S2S0J0    Male 
foods. 


pfooaaaing  of  oovMted 


(b)  Permissible  contractual 
arrangements. — (1)  *  •  •  Distributing 
agencies  shall  assure  that  the 
acceptabiUty  of  processed  end  products 
is  tested  widi  recipient  agencies  eligible 
to  receive  them  prior  to  entering  into  a 
processing  contract  and  shall  develop  a 
system  for  monitoring  product 
acceptabihty. 

7.  In  S  250.47,  paragraph  (a)  is  revised 
to  read  as  follows: 

9  250.47    Food  DMr»ution  Program  on 


(a)  Distribution.  Distributing  agencies 
which  operate  a  food  distribution 
program  on  Indian  reservations  shall 
comply  with  the  provisions  set  forth  in 
SS  250.1.  250.2,  250.3,  250.10.  250.11, 
250.12,  250.13  (with  the  exception  of 
paragraph  (d)(2)),  (  250.14.  SS  250.15  and 
250.17(d)  to  the  extent  that  these 
provisions  are  not  inconsistent  with  the 
regulations  cited  in  paragraph  (b)  of  this 

section. 
***** 

8.  In  S  250.48,  paragraphs  (c),  (d).  (e) 
and  (f)  are  redesignated  as  (d),  (e).  (f) 
and  (g)  respectively  and  new  paragraph 
(c)  is  added  to  read  as  follows: 

9250.4«    Sdiool  Food  Aiithertties. 

(c)  Offering  the  Per  Meal  Value  of 
Donated  Foods.— (\)  Commodity  offer 
value.  Distributing  agencies  shall  offer 
each  school  food  authority  no  less  than 
the  national  average  per  meal  value  of 
donated  foods  established  by  the 
Department  on  July  1  of  each  year  in 
accordance  with  S  250.48(b)(2]  of  this 
part.  Distributing  agencies  shall 
document  commodity  offerings  and 
refusals  in  order  to  verify  that  the  per 
meal  value  of  commodities  was  offered 
to  all  school  food  authorities.  The  total 
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value  of  donated  foods  which  must  be 
offered  to  school  food  authorities  shall 
be  calculated  by  multiplying  the  per 
meal  value  of  donated  foods  times  the 
number  of  estimated  meals  to  be  served 
by  the  school  food  authority  during  the 
school  year.  This  value  shall  be  referred 
to  as  the  commodity  o^er  value. 
Distributing  agencies  shall  be 
responsible  for  establishing  the  number 
of  estimated  meals  to  be  served. 

(2)  Update  requirement.  Meal  count 
data  used  to  determine  the  commodity 
offer  value  shall  be  updated  at  a 
minimum  annually.  Distributing 
iigencies  shaU  communicate  to  school 
food  authorities  and  FNS  regional 
offices  the  method  for  establishing 
estimated  meals  to  be  served, 
procedures  for  updating  the  commodity 
offer  value  and  timeframes  for  updates. 
Commodity  offer  values  shall  be 
adjusted  to  reflect  significant  changes  in 
meal  data. 

(3)  Commodity  variety  offered. 
Distributing  agencies  shall  offer  each 
school  food  authority  the  full  range  of  all 
commodities  equitably  and  consistently 
to  the  extent  that  quantities  requested  or 
made  available  are  sufficient  to  make  a 
statewide  distribution  and  allow  for 
efficient  delivery  to  and  within  the 
State.  Distributing  agencies  shall 
develop  and  disseminate  to  school  food 
authorities  at  least  annually  a  procedure 
for  the  allocation  of  commodities  when 
the  amount  received  from  the 
Department  is  not  sufficient  to  make  a 
statewide  distribution  to  all  school  food 
authorities. 

(4)  Bonus  commodities.  Bonus 
commodities  offered  shall  be 
distinguished  from  entitlement 
commodities  and  shall  not  be  included 
as  a  part  of  the  per  meal  value  of 
donated  foods  which  must  be  offered  to 
school  food  authorities. 
***** 

Date:  July  15, 1988. 
Anna  Kondratas, 
Administrator. 
(FR  Doc.  16449  Filed  7-20-88:  8:45  am] 
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Agricultural  Marketing  Service 
7  CFR  Part  1230 
[No.  LS-M-014} 

Pork  Promotion  and  Reaearch 

AQCNCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  Pursuant  to  the  Pork 
Promotion,  Research,  and  Consumer 
Information  Act  of  1985  and  the  Order 


issued  thereunder,  this  final  rule 
increases  the  amount  of  the  assessment 
per  pound  due  on  imported  pork  and 
pork  products  to  reflect  an  increase  in 
the  1987  seven  market  average  price  for 
domestic  barrows  and  gilts  and  to  bring 
the  equivalent  market  value  of  the  live 
animals  from  which  such  imported  pork 
and  pork  products  were  derived  in  line 
with  the  market  values  of  domestic 
porcine  animals. 
DATE  Effective  August  22, 1988. 
ADDRESS:  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  and  Procurement 
Branch;  Livestock  and  Seed  Division; 
Agricultural  Marketing  Service,  USDA, 
Room  2610-S;  P.O.  Box  96456, 
Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ralph  Tapp.  Chief,  Marketing  Programs 
and  Procurement  Branch  (202)  447-2650. 
SUPPLEMENTARY  INFORMATKM:  This 
action  was  reviewed  under  USDA 
procedures  established  to  implement 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  is 
hereby  classified  as  a  nonmajor  rule 
under  the  criteria  contained  therein. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.].  The  effect  of  the 
Order  upon  small  entities  was  discussed 
in  the  September  5, 1986,  issue  of  the 
Federal  Re^ster  (51  FR  31898],  and  it 
was  determined  that  the  Order  would 
not  have  a  significant  effect  upon  a 
substantial  number  of  small  entities. 
Many  importers  may  be  classified  as 
small  entities.  This  final  rule  increases 
the  assessments  per  pound  on  2  of  the  13 
imported  pork  and  pork  products  subject 
to  assessment  by  an  amount  of  one- 
hundredths  of  a  cent  per  pound. 
Adjusting  the  rate  of  assessments  on 
imported  pork  and  pork  products  will 
result  in  an  estimated  $30,000  more  in 
assessments  over  a  12-month  period. 
While  the  final  rule  will  result  in  an 
increase  in  assessments,  any  additional 
costs  will  be  outweighed  by  the  benefits 
derived  bom  the  operations  of  the  pork 
promotion,  research,  and  consumer 
information  program.  Accordingly,  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities: 

The  Pork  Promotion,  Research,  and 
Consumer  Information  Act  of  1985  (7 
U.S.C.  4801-4819]  approved  December 
23, 1985,  authorized  the  establishment  of 
a  national  pork  promotion,  research,  and 
consumer  information  program.  The 
program  is  funded  by  an  assessment 
rate  of  0.25  percent  of  the  market  value 
of  all  porcine  animals  marketed  in  the 
United  States  and  an  equivalent  amount 


of  assessment  on  imported  porcine 
animals,  pork,  and  pork  proiducts.  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  pubUshed  in 
the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31896;  as 
corrected  at  51  ¥R  36383)  and 
assessments  began  on  November  1, 
1986.  The  Order  requires  importers  of 
porcine  animals  to  pay  to  the  U.S. 
Customs  Service  (USCS),  upon 
importation,  the  assessment  of  0.25 
percent  of  the  animal's  declared  value 
and  importers  of  pork  and  pork  products 
to  pay  to  the  USCS.  upon  importation, 
the  assessment  of  0.25  percent  of  the 
market  value  of  the  live  porcine  animals 
from  which  such  pork  and  pork  products 
were  produced.  As  a  matter  of 
practicality,  the  assessment  on  imported 
pork  and  pork  products  is  expressed  in 
dollars  per  pound  for  each  type  of  such 
products. 

This  rule  increases  the  per-pound 
assessments  on  specified  imported  pork 
and  pork  products.  This  increase  is 
consistent  with  increases  in  the  annual 
average  price  of  domestic  barrows  and 
gilts  at  the  seven  markets  for  calendar 
year  1987  as  reported  by  the  USDA, 
AMS,  Livestock  and  Grain  Market  News 
Branch  (LGMN).  This  increase  in  cents- 
per-pound  assessments  will  make  the 
equivalent  market  value  of  the  live 
porcine  animal  from  which  the  imported 
pork  and  pork  products  were  derived 
reflect  the  recent  increase  in  the  market 
value  of  domestic  porcine  animals, 
thereby  promoting  comparability 
between  importer  and  domestic 
assessments.  This  final  rule  will  not 
change  the  ciurent  assessment  rate  of 
0.25  percent  of  the  market  value. 

The  methodology  for  determining  the 
per-pound  amounts  for  imported  poric 
and  pork  products  was  described  in  the 
supplementary  information 
accompanying  the  Order  and  published 
in  the  September  5, 1966,  Fedwal 
Register  at  51  FR  31901.  The  weight  of 
imported  pork  and  poric  products  is 
converted  to  a  carcass  weight 
equivalent  by  utilizing  conversion 
factors  which  are  pubUshed  in  the 
USDA  Statistical  Bulletin  No.  616 
"Conversion  Factors  and  Weights  and 
Measures."  These  conversion  factors 
take  into  account  the  removal  of  bone, 
weight  lost  in  cooking  or  other 
processing,  and  the  nonpork 
components  of  pork  products.  Secondly, 
the  carcass  weight  equivalent  is 
converted  to  a  live  animal  equivalent 
weight  by  dividing  the  carcass  weight 
equivalent  by  70  percent,  which  is  the 
average  dressing  percentage  of  porcine 
animals  in  the  United  States.  Thirdly, 
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the  equivalent  value  of  the  live  porcine 
animal  is  detennined  by  multiplying  the 
live  animal  equivalent  weight  by  an 
annual  average  seven  market  price  for 
barrows  and  gilts  as  reported  by  the 
USDA.  AMS.  LGMN  Branch.  This 
average  price  is  published  on  a  yearly 
basis  during  the  month  of  January  in  the 
LGMN  Branch's  publication  "Livestock, 
Meat,  and  Wool  Weekly  Summary  and 
Statistics."  Finally,  the  equivalent  value 
is  multiplied  by  the  applicable 
assessment  amount  due  on  imported 
pork  or  pork  products.  The  end  result  is 
expressed  in  an  amount  per  pound  for 
each  type  of  pork  or  pork  product. 

The  formula  in  the  preamble  for  the 
order  at  51 FR  31901  contemplated  that 
it  would  be  necessary  to  recalculate  the 
equivalent  live  animal  value  of  imported 
pork  and  pork  products  to  reflect 
changes  in  the  annual  average  price  of 
domestic  barrows  and  gilts  to  maintain 
equity  of  assessments  between  domestic 
porcine  animals  and  imported  pork  and 
pork  products. 

In  1987,  the  average  annual  seven 
market  price  rose  to  $51.04,  an  increase 
of  about  1  percent  over  the  1986  per 
hundredweight  price,  which  results  in  an 
increase  in  assessments  for  two  TSUS 
categories  107.3525,  in  an  amount  equal 
to  one-hundredth  of  a  cent  per  pound. 
These  two  TSUS  categories  are  for 
cooked,  canned,  boneless  hams  and 
shoulders.  Based  upon  the  conversion 
formula  described  above  and  the 
average  seven  market  price  of  $51.04, 
the  remaining  11  TSUS  categories  would 
not  require  an  increase  in  assessments. 
Based  on  Department  of  Commerce, 
Bureau  of  Census  data  on  the  volume  of 
imported  pork  and  pork  products  for 
1987,  the  increase  in  the  per-pound 
assessments  would  result  in  an 
estimated  $30,000  in  additional 
assessments  over  a  12-month  period. 

On  May  3, 1988,  AMS  published  in  the 
Federal  Register  (53  FR  15700)  a 
proposed  rule  which  would  increase  the 
per-pound  assessments  on  imported 
pork  and  pork  products  consistent  with 
increases  in  the  1987  average  price  of 
domestic  barrows  and  gilts  to  provide 
comparability  between  importer  and 
domestic  assessments.  The  proposed 
rule  was  published  with  a  request  for 
comments  by  June  2, 1988.  Thirteen 
comments  were  received— one  from  the 
National  Pork  Board;  one  from  a 
national  pork  producer  organization;  one 
h^m  a  State  farm  organization,  and  10 
from  State  pork  producer  associations. 
All  comments  were  in  favor  of  the 
proposed  increase  in  the  assessments  on 
imported  pork  and  pork  products.  Most 
commentors  expressed  the  opinion  that 
the  increase  would  promote 


comparability  between  assessments  on 
domestic  hogs  and  imported  pork  and 
pork  products  and  that  it  was  fair  and 
equitable.  Accordingly,  this  final  rule 
establishes  the  per-pound  assessment 
on  imported  pork  and  pork  products  as 
proposed. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising.  Agricultural 
research.  Marketing  agreement.  Meat 
and  meat  products.  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1230  is  amended 
as  set  forth  below: 

PART  1230-PORK  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1230  continues  to  read  as  follows: 

Authority:  7  US.C.  4801-4S19. 

2.  Amend  Subpart  B — Rules  and 
Regulations  by  revising  S  1230.110  to 
read  as  follows: 

91230.110   Aseessmsnts  oo  Imported  pocfc 
and  pofk  products. 


action:  Final  rule. 


Poffc  And  poffc  ftf  oducti 

(U.S.  TariH  Sdwckjla 

Na) 

AsaMamsnl  (doNvs  par 
pound) 

106.4020 

0.0018 

106.4040 

.0018 

106.8000 

.0018 

106.8500 

.0018 

107.1000 

.0025 

107.1500 

.0025 

107.3020 

.0018 

107.3040 

.0019 

107.3060 

.0021 

107.3515 

.0028 

107.3525 

.0028 

107J540 

.0018 

107.3560 

.0025 

Done  at  Washington.  DC.  on:  July  18, 1988. 
J.  Patrick  Boyle. 
Administrator. 

(FR  boo.  88-16414  Filed  7-20-88;  &45  am] 
WUNM  cow  *4ie-ei-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  •7-A8W-22;  AmdL  Na  39- 
5976] 

Alrworthineas  Diracttvas;  Ban 
HaNcoptar  Taxtron,  Inc^  Models  206A, 
206B,  206L,  206L-1.  and  206L-3 
Hellcoptera 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


r  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  ah  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
Icnown  U.S.  owners  and  operators  of 
Bell  Helicopter  Textron.  Inc..  Models 
206A.  206B,  206L,  206L-1  and  206L-3 
heUcopters  by  individual  letters.  The  AD 
requires  the  removal  and  replacement  of 
certain  main  rotor  masts,  which  may  be 
metallurgically  defective,  in  order  to 
prevent  failures  of  the  main  rotor  mast 
which  could  result  in  loss  of  the 
hehcopter. 

imcnvi  DATC  August  a,  1988.  as  to  all 
persons  except  those  persons  to  whom  it 
was  made  immediately  effective  by 
Priority  Letter  AD  No.  87-10-11,  issued 
May  19. 1967.  which  contained  this 
amendment. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 


;  The  applicable  service 
bulletins  may  be  obtained  from  Bell 
Helicopter  Textron.  Inc..  P.O.  Box  482. 
Fort  Worth.  Texas  76101,  Attention: 
Commercial  PubUcations  Distribution,  or 
may  be  examined  in  the  Regional  Rules 
Docket,  Office  of  the  Regional  Counsel, 
FAA.  Southwest  Region,  4400  Blue 
Mound  Road,  Fort  Worth.  Texas. 

FON  FUtrriMDI  IMTOIWHATIOW  CONTACT: 

Mr.  Tyrone  D.  Millard.  Helicopter 
Certification  Branch.  ASW-170,  Federal 
Aviation  Administration,  Fort  Wortli. 
Texas  76193-0170,  telephone  (817)  624- 
5177. 

SUPPtEMtNTAIIV  INFORMATKNi:  On  May 
19. 1987.  Priority  Letter  AD  No.  87-10-11 
was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  Bell  Helicopter 
Textron.  Inc..  Models  206A.  206B,  206L. 
206L-1,  and  206L-3  helicopters.  The  AD 
required  the  removal  and  replacement  of 
certain  main  rotor  masts  which  may 
have  been  fabricated  of  material 
contaminated  by  sulfide  stringer  type 
inclusions  which  could  degrade  the 
fatigue  properties  of  the  mast.  The  AD 
action  was  necessary  to  prevent  a 
possible  premature  main  rotor  mast 
failure. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  pubUc  procedure  thereon  were 
impracticable  and  contrary  to  pubUc 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  May  19, 1967,  to 
all  known  U.S.  owners  and  operators  of 
Bell  Hehcopter  Textron,  Inc..  Models 
206A.  206B.  206L.  206L-1.  and  206Lr^ 
heUcopters.  These  conditions  still  exist 


and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
S  39.13  of  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  all 
persons. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  Regulatory  Docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  from  the  Regional 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autliorily:  49  U.S.C.  1354(a);  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1963):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Bell  Helicopter  Textron,  Inc.  (BHTI):  Applies 
to  the  following  helicopters  certificated 
in  any  category  (Airworthiness  Doclcet 
No.  87-ASW-22). 
(a)  Model  206A  and  206B  helicopters 

equipped  with  the  following  mast  assemblies. 

P/N  206-010-332-121:  Serial  Numbers  FAJF- 


58340  thru  58353.  58395  thru  5839a  58400. 
58402  thru  58408,  58421  and  58423  thru  58434. 

Note:  The  following  model  206B  serial 
numl>ered  helicopters  were  delivered  with 
the  affected  masts:  3933,  3934.  3937  thru  3940. 
3942.  3944  thru  3946.  3953  thru  3955.  and  3958. 

(b)  Model  206L.  2061^1.  and  2061^3 
helicopters  equipped  with  the  following  mast 
assemblies.  P/N  206-040-535-105:  Serial 
Numbers  N]F-935  thru  973. 1000. 1003. 1004. 
1006  thru  1012, 1014  thru  1019, 1022  thru  1024. 
1026, 1040  thru  1042. 1046. 1050  thru  1057. 
1059. 1066. 1068. 1073. 1079. 1086. 1087, 1089 
thru  1097. 1099. 1101. 1102. 1123, 1124, 1129. 
1135. 1141. 1143. 1145. 1146. 1149, 1151, 1153. 
1156, 1157. 1161, 1162. 1165. 1167,  and  1168 
thru  1172. 

Note:  The  following  Model  2061^3  serial 
numbered  helicopters  were  delivered  with 
the  affected  masts:  51173  thru  51175.  51178. 
51179.  51181.  51183  thru  51185,  51187  thru 
51191.  51194  thru  51205.  and  51208  thru  51211. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  the  main  rotor  mast, 
accomplish  the  following: 

(a)  Before  further  flight,  determine  if  an 
affected  serial  number  main  rotor  mast  is 
installed  on  the  helicopter. 

(b)  Within  the  next  25  hours'  time  in 
service  after  receipt  of  this  AD  but  no  later 
than  May  31, 1987.  remove  the  affected  serial 
number  main  rotor  mast  from  service  and 
replace  it  with  an  airworthy  part. 

(c)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  equivalent  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Helicopter  Certification  Branch,  Aircraft 
Certification  Division,  FAA,  Southwest 
Region,  Fort  Worth.  Texas  7619»-0170. 

Note:  Bell  Helicopter  Alert  Service  Bulletin 
Nos.  206-87-37.  dated  4/23/87  and  206-44. 
dated  4/23/87  pertain  to  this  AD. 

This  amendment  becomes  effective 
August  8, 1988,  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  Priority  Letter 
AD  No.  87-10-11,  issued  May  19, 1987 
which  contained  this  amendment. 

Issued  in  Washington,  DC,  on  July  15, 1988. 
Daniel  P.  Salvano. 

Acting  Director,  Office  of  Airworthiness. 
(FR  Doc.  88-16361  Filed  7-20-88;  8:45  am] 

BILUNG  CODE  4910-13-« 


14  CFR  Part  39 

[Docket  No.  88-NM-15-AD;  AmdL  39-5983] 

.  Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  currently 


requires  inspection  of  the  body  station 
(BS)  1241  bulkhead  splice  strap  and 
forging  for  cracks,  and  repairs,  if 
necessary.  This  action  requires  that 
airplanes  on  which  the  strap 
replacement  modification  was 
incorporated  in  accordance  with  Boeing 
Service  Bulletin  747-53-2219  be 
subjected  to  more  &«quent  repetitive 
inspections.  This  action  also  requires 
that  factory-modified  airplanes  be 
inspected.  This  action  is  prompted  by 
reports  indicating  that  modified 
airplanes  are  still  subject  to  cracking. 
This  condition,  if  not  corrected,  could 
lead  to  failure  of  the  bulkhead  forging, 
which  could  lead  to  loss  of  cabin 
pressure  or  the  inability  to  withstand 
fail-safe  loads. 
EFFECTIVE  DATES:  August  28. 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  H.  Yarges,  Airframe  Branch, 

ANM-120S;  telephone  (206)  431-1925. 

Mailing  address:  FAA,  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South,  C-68966,  Seattle,  Washington 

98168. 

SUPPI.EMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
84-18-01,  Amendment  39-4905  (49  FR 
35621:  September  11, 1984),  was 
published  in  the  Federal  Register  on 
March  18, 1988  (53  FR  8927).  TTiis  new 
AD  affects  additional  airplanes 
previously  modified  by  the  manufactiu%r 
and  increases  the  frequency  of 
inspections  performed  on  certain 
airplanes  already  affected.  This  action  is 
necessary  because  service  experience 
with  the  preventative  modification 
indicated  that  it  had  a  greater 
propensity  for  cracking  than  had  been 
expected. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  airplane  manufacturer 
commented  that  paragraphs  A.2.  and 
D.2.  of  the  proposed  rule  should  be 
revised  to  clarify  that  inspections  at  the 
forward  hole  are  to  be  initiated  if  a 
crack  is  found  on  the  aft  edge  of  the 
bulkhead  splice  strap  or  at  the  aft  hole. 
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The  words  "on  the  aft  edge  of  the 
bulkhead  splice  strap"  were  not 
included  in  the  proposed  rule.  The  FAA 
concurs  with  this  comment  and  the  Hnal 
rule  has  been  revised  accordingly.  This 
change  is  for  clarification  purposes  only 
and  does  not  increase  the  scope  of  the 
rule. 

The  airplane  manufacturer  also 
commented  that  an  ultrasonic  inspection 
procedure  would  be  an  acceptable 
substitute  for  the  eddy  current 
inspection  procedure  which  was 
proposed  in  the  NPRM.  The 
manufacturer,  however,  has  not  yet 
published  its  ultrasonic  inspection 
procedures.  Therefore,  the  final  rule  is 
adopted  as  proposed,  in  this  regard. 
Paragraph  E.  of  the  AD  provides  for 
interested  parties  to  request  FAA 
approval  for  substituting  ultrasonic 
inspections  for  eddy  current  inspections 
as  an  alternate  means  of  compliance 
with  the  AD. 

The  final  rule  has  been  revised  to 
remove  certain  references  to  the  use  of 
"later  FAA-approved  revisions"  of  the 
applicable  service  bulletin,  in  order  to 
be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD, 
since  later  revisons  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD,  as  provided  by  Paragraph  E. 

After  careful  review  of  the  available 
data,  including  comments  noted  above, 
the  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule,  with  the  changes 
previously  noted. 

It  is  estimated  that  40  additional 
airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  110  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$176,000. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
IS  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 


under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  signiHcant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any,  model  747 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjecta  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  me  by  the  Administrator,  the 
Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  3»— (AMENDED] 

1.  The  Authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised  Pub.  L  S7-449. 
January  12, 1983);  and  14  CFR  11.08. 

S  39.13    [Amended] 

2.  By  superseding  AD  84-18-01, 
Amendment  39-4905  (49  FR  35621; 
September  11, 1984),  with  the  following 
new  airworthiness  directive: 

Boeing:  Applies  to  Groups  1, 2,  and  3  Model 
747  aeries  airplanes,  certiflcated  in  any 
category,  listed  in  Boeing  Service  Bulletin 
747-53-2283,  dated  December  17, 1967. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  failure  of  the  body  station  (BS) 
1241  bulkhead  forging,  accomplish  the 
following: 

A.  For  Group  1  airplanes  on  which  the 
initial  inspection  requirements  of 
airworthiness  directive  (AD)  84-18-01  have 
not  t)een  conducted  as  of  the  effective  date  of 
this  AD,  and  which  have  not  lieen  modified 
'  by  incorporation  of  a  replacement  strap  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2219,  dated  February  19. 1982.  or  later 
revision: 

1.  Prior  to  the  accumulation  of  10.000 
landings  (13.000  landings  for  Model  747- 
lOOSR),  perform  an  eddy  current  inspection  of 
the  BS  1241  bulkhead  frame  splice  strap  at 
the  aft  hole  and  visually  inspect  the  aft  edge 
of  he  strap,  in  accordance  with  Boeing 
Service  Bulletin  747-53-2283,  dated  December 
17, 1987.  If  no  cracks  are  found  inspect 
thereafter  at  intervals  not  to  exceed  7,000 
landings  (10.500  landings  for  Model  747- 
lOOSR). 

2.  If  a  crack  is  found  on  the  aft  edge  of  the 
bulkhead  splice  strap  or  at  the  aft  hole,  prior 
to  further  flight,  perform  an  eddy  current 
inspection  for  cracks  in  the  bulkhead  frame 
splice  strap  and  forging  at  the  adjacent 
forward  hole,  in  accordance  with  Boeing 


Service  Bulletin  747-^53-2283,  dated  December 
17, 1987.  If  no  cracks  are  found  or  if  cracks 
are  found  only  in  the  bulkhead  splice  strap 
when  inspecting  at  the  foward  hole,  then 
repeat  the  inspection  at  the  forward  hole  at 
intervals  not  to  exceed  3.000  landings  (4.500 
landings  for  Model  747-lOOSR). 

3.  If  cracks  are  found  at  the  forward  hole  in 
the  bulkhead  forging,  repair  as  follows: 

a.  If  the  cracks  found  in  the  forging  do  not 
exceed  the  forward  hole  rework  limits 
specified  in  Boeing  Service  Bulletin  747-53- 
2283.  dated  December  17, 1987,  and  the  hole 
coldwork  has  not  been  previously 
accomplished,  repair  prior  to  further  flight,  in 
accordance  with  the  service  bulletin  and  then 
continue  to  inspect  in  accordance  with 
paragraph  A.2.  of  this  AD. 

b.  If  the  cracks  found  in  the  forging  exceed 
the  forward  hole  rework  limits,  or  if  the  hole 
coldwork  has  been  previously  accomplished, 
repair  in  accordance  with  an  FAA-approved 
procedure  prior  to  further  flight. 

B.  For  Group  1  airplanes  on  which  the 
initial  inspection  requirements  of  AD  84-18- 
01  have  been  conducted  as  of  the  effective 
date  of  this  AD.  and  which  have  not  been 
modified  by  incorporation  of  a  replacement 
strap  in  accordance  with  Boeing  Service 
Bulletin  747-53-2219.  dated  February  19, 1982. 
or  later  revisions:  Continue  to  perform  the 
repetitive  inspections,  and  to  make  repairs,  if 
necessary,  as  described  in  paragraph  A.  of 
this  AD. 

C.  For  Group  1  airplanes  that  have  been 
modified  by  incorporation  of  a  replacement 
strap  in  accordance  with  Boeing  Service 
Bulletin  747-53-2219,  dated  February  19, 1982. 
or  later  revisions:  Perform  inspections  and 
repairs,  if  necessary,  as  described  in 
paragraph  A.  of  this  AD,  except  that  the 
initial  inspections  must  be  conducted  within 
1,000  landings  (1,500  landings  for  Model  747- 
lODSR)  after  the  effective  date  of  this  AD  or 
prior  to  the  accumulation  of  10,000  landings 
since  the  time  of  modification  (13.500 
landings  for  Model  747-lOOSR),  whichever 
occur  later. 

D.  For  Group  2  and  3  airplanes: 

1.  Within  the  next  1.000  landings  (1.500 
landings  for  Model  747-lOOSR)  after  the 
effective  date  of  this  AD  or  prior  to  the 
accumulation  of  10,000  landings  (13,000 
landings  for  Model  747-lOOSR)  total  time-in- 
service,  whichever  occurs  later,  perform  an 
eddy  current  inspection  of  the  BS  1241 
bulkhead  splice  strap  at  the  aft  hole  and 
visually  inspect  the  aft  edge  of  the  strap,  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2283,  dated  December  17, 1087.  If  no 
cracks  are  found,  repeat  the  inspections 
thereafter  at  intervals  not  to  exceed  7.000 
landings  (10.500  landings  for  Model  747- 
lOOSR). 

2.  If  a  crack  is  found  on  the  aft  edge  of  the 
bulkhead  splice  strap  or  at  the  aft  hole,  prior 
to  further  flight  perform  an  eddy  current 
inspection  for  cracks  in  the  bulkhead  frame 
splice  strap  and  forging  at  the  adjacent 
forward  hole,  in  accordance  with  Boeing 
Service  Bulletin  747-53-2283,  dated  December 
17, 1987.  If  not  cracks  are  found  or  if  cracks 
are  found  only  in  the  bulkhead  splice  strap 
when  inspecting  at  the  forward  hole,  repeat 
the  inspections  nt  the  forward  hole  at 
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intervals  not  to  exceed  3.000  landings  (4.500 
landings  for  Model  747-lOOSR). 

3.  If  cracks  are  found  at  the  forward  hole  in 
the  bulkhead  forging,  repair  in  accordance 
with  an  FAA-approved  procedure  prior  to 
further  flight. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington.  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  supersedes  AO  84-18-01. 
Amendment  39-4905. 

This  amendment  becomes  elective  August 
28,198a 

Issued  in  Washington.  DC  on  July  14. 1988. 
Daniel  P.  Salvano, 

Acting  Director,  Office  of  Airworthiness. 
(FR  Doc.  88-18382  Filed  7-20-88:  8:45  am] 
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14  CFR  Part  71 

(Airspace  Docket  Number  B8-ACE-05] 

Alteration  of  Transition  Area;  Mllford, 
lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Correction  to  final  rule. 

summary:  This  action  corrects  the  legal 
description  and  effective  date  for  the 
Milford.  Iowa,  transition  area  (53  FR 
23220,  June  21, 1988).  Subsequent  to  the 
issuance  of  this  final  rule,  a 
typographical  error  was  discovered  in 
the  latitude  coordinate  for  the  Fuller 
Municipal  Airport  transition  area  as 
well  as  an  incorrectly  cited  effective 
date. 

EFFECTIVE  DATE:  0901  u.t.c,  August  25, 
1988. 


FOR  FURTHER  INFORMATION  CONTACT 

Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division.  ACE-540. 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

Subsequent  to  the  issiu-ance  of  the  Rule 
altering  the  transition  area  at  Milford, 
Iowa,  it  has  been  determined  that  the 
latitude  coordinate  for  the  Fuller 
Municipal  Airport,  Milford,  Iowa,  was 
incorrectly  cited  as  "43*19'17'  W." 
instead  of  43''19'57'  N."  In  addition,  the 
effective  date  was  in  error.  It  should  be 
August  25, 1988,  rather  than  October  22, 
1988.  (53  FR  23220;  June  21, 1988).  Action 
is  taken  herein  to  make  these 
corrections.  Since  these  changes  are 
editorial  in  nature,  notice  and  public 
procedure  thereon  are  not  considered 
necessarj'  and  are  contrary  to  the  public 
interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  I^ocedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.'Transition  areas. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  88-13862  on  page  23220  of  the 
Federal  Register  on  Tuesday,  June  21. 
1988,  is  corrected  to  read  as  follows: 

Fuller  Municipal  Airport  Milford,  Iowa 
[Conected] 

PART  71-OESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510, 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.69. 


§71.181    [Amended] 

2.  Section  71.181  is  amended  to  read 
as  follows: 

That  airspace  extending  upward  from  700 
ft.  above  the  surface  within  a  five  (5)  mile 
radius  of  the  Fuller  Municipal  Airport  (Lat. 
43*19'57'  N..  Long.  95*09'29'  W.)  and  within 
1.75  mile  each  side  of  the  190°  bearing  from 
the  Fuller  Municipal  Airport  extending  from 
the  five  (5)  mile  radius  to  5.5  miles  south  of 
the  airport. 

This  amendment  becomes  effective  at 
0901  u.t.c.  August  25, 1988. 

Issued  in  Kansas  City.  Missouri,  on  July  11, 
1988. 

Clarence  E.  Newbem, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  88-16364  Filed  7-20-88:  8:43  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1261 

Processing  of  Monetary  Claims 
(General) 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Policy  statement. 

summary:  NASA  is  amending  14  CFR 
Part  1261  by  adding  §  1261.316  and 
§  1261.317.  The  National  Aeronautics 
and  Space  Act  of  1958,  as  amended 
(Pub.  L.  85-568,  72  Stat.  426),  grants  the 
Administrator  of  NASA  broad  powers 
with  regard  to  the  settlement  of  civil 
claims  arising  out  of  activities  of  the 
agency.  In  addition,  NASA,  like  other 
Federal  agencies,  can  settle  claims 
under  the  Federal  Tort  Claims  Act  as 
amended.  See  28  U.S.C.  2671-2680. 
However,  there  currently  exists  no  clear 
statement  of  policy  regarding  the 
Administrator's  ability  to  use  agency 
funds  to  indemnify  employees  who 
become  liable  for  money  judgments  or 
personal  damage  claims  as  a  result  of 
official  acts.  This  policy  statement 
which  will  amend  current  agency 
regulations  regarding  the  procedures  for 
handling  claims  against  employees, 
clarifies  the  situations  where  such 
indemnification  may  be  granted.  This 
policy  statement  is  similar  to  one 
recently  adopted  by  the  Department  of 
Justice.  See  51  FR  27021-27023  dated 
July  23, 1986. 

EFFECTIVE  DATE:  July  21, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Frankle,  Deputy  General 
Counsel,  Code  G,  National  Aeronautics 
and  Space  Administration.  Washington, 
DC  20546,  202-453-8606. 


BEST  COPY  AVAILABLE 
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SUPfLCMCNTAIIV  INRMIMATION:  Existing 
NASA  regulatioos  do  not  address  the 
issue  of  indemnification  of  agency 
employees  who  are  sued  in  their 
individual  capacity  and  who  suffer  an 
adverse  judgment  or  other  monetary 
consequences  as  a  result  of  conduct 
taken  within  the  scope  of  their 
employment  Lawsuits  against  Federal 
employees  in  their  personal  capacity 
have  proUferated  since  the  Supreme 
Court's  decision  in  Bivens  v.  Six 
Unknown  Named  Agents  of  the  Federal 
Bureau  of  Narcotics.  403  U.S.  388  (1971). 
As  reported  by  the  Department  of 
justice,  since  1971  over  12.000  claims 
have  been  Hied  against  Federal 
employees;  nearly  3,000  actions  are  now 
pending. 

While  NASA's  workforce  is  well- 
disciplined,  the  risk  of  personal  liability 
and  the  burden  of  defending  a  suit  as  a 
result  of  perfonning  one's  employment 
duties  can  have  a  significant  effect  on 
NASA  operations.  An  adverse  judgment 
against  any  Federal  employee  has 
detrimental  consequences  for  both  the 
individual  and  the  CovemmenL  The 
potential  for  being  found  personally 
liable  and  the  uncertainty  as  to  what 
actions  may  culminate  in  a  lawsuK 
intimidate  all  employees,  discouraging 
initiative  and  decisiveness.  As  Professor 
Kenneth  Gulp  Davis  has  stated: 

The  public  suffers  whenever  a  govenHnent 
employee  resolves  doubts  in  order  to  protect 
his  own  pocketbook  instead  of  resolving 
doubts  in  order  to  protect  the  public 
interest — courageous  action  of  public 
employees  is  often  eaaentiaL  and  it  should 
not  be  discouraged  by  the  threat  of  a  lawsuit 
against  the  employee  personally. 

K.  Davis.  ConsUtutional  TorU  25. 28  (1984). 

On  a  broader  scale,  this  fear  of  personal 
liability  affects  government  operation, 
decision-making,  and  policy 
determination. 

NASA  believes  that  the  potential  of 
significant  judgments  or  other  monetary 
consequences  flowing  from  lawsuits 
against  Federal  employees  in  their 
personal  capacity  can  seriously  hinder 
effective  functioning.  A  clarification  in 
agency  policy  to  recognize  NASA's 
inherent  ability  to  indemnify  its 
employees  would  help  alleviate  this 
problem  and  afford  NASA  employees 
the  same  protection  now  given  to  other 
Federal  officials.  As  noted  previously, 
the  Department  of  Justice  has  recently 
enacted  a  similar  amendment  to  its 
housekeeping  regulation  allowing  for 
indemnification  of  Department  of  Justice 
employees.  See  28  CFR  50.15.  In  this 
amendment,  the  Department  of  Justice 


specifically  recognized  the  inherent 
authority  of  all  Executive  Branch 
agencies  to  indemnify  employees  for 
liabiUty  resulting  from  ofRcial  acts.  Id. 

The  clarification  in  NASA  policy 
published  today  does  not  mandate  that 
the  agency  indemnify  any  employee 
who  suffers  an  adverse  judgment, 
verdict,  or  monetary  award.  To  merit 
indemnification,  the  actions  which  give 
rise  to  the  claim  or  judgment  must  fall 
within  the  individual's  current  or  past 
scope  of  employment  and 
indemnification  must  be  in  the  interest 
of  the  National  Aeronautics  and  Space 
Administration  as  determined  by  the 
Administrator  or  designee.  In  rare 
administrative  instances,  where  the 
Administrator  deems  it  appropriate,  an 
individual  damage  claim  may  be  settled 
with  agency  funds  prior  to  entry  of 
judgment.  Absent  exceptional 
circnmstances,  however,  NASA  will  not 
agree  to  indemnify  an  employee  or  settle 
a  claim  before  entry  of  an  adverse 
determination.  This  provision  is 
designed  to  discourage  claims  brought 
against  agency  employees  solely  in 
order  to  pressure  the  agency  into 
settlement.  Deoial  of  dispositive  motions 
or  delay  in  deciding  such  motions 
ordinarily  will  not  lead  to  settlement 
before  trial  and  judgment. 

In  addition,  the  statement  also 
reaffirms  that  agency  attorneys 
participating  in  the  process  by  which  the 
agency  seeks  representation  for  present 
or  former  employees  sued,  subpoenaed, 
or  charged  in  their  individual  capacity 
undertake  a  full  attorney-client 
relationship  with  those  employees  with 
all  attendant  protections. 

This  policy  statement  will  not  have  a 
significant  economic  impact  on 
substantial  numbers  of  small  entities 
within  the  meaning  of  5  U.S.C.  005(b). 
Moreover,  as  a  matter  relating  to  NASA 
management  and  internal  personnel 
policy,  this  statement  is  not  required  to 
be  published  pursuant  to  the  procedural 
requirements  of  5  U.S.C.  553  et  seq. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that- 

1.  This  policy  statement  is  not  subject 
to  the  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  through  612. 
since  it  will  not  exert  a  significant 
economic  impact  on  a  sufaetantial 
number  of  small  entities. 

2.  This  policy  statement  is  not  a  major 
rule  as  defined  in  Executive  Order 
12291. 

List  of  Subjects  in  14  CFR  Part  1261 

Claims,  Tort  claims. 


UMI 


For  reasons  set  forth  in  the  Preamble. 
14  CFR  Part  1261  is  amended  as  follows: 

PART  laSI— (AMENDEO] 

1.  The  authority  citation  for  14  CFR 
Part  1261  Subpart  1281.3  continues  to 
read  as  follows: 

Authofitr  28  U.S.C.  2871-2aM.  42  U.S.C. 
2473(cMl3).  and  2S  CFR  Part  14. 

2.  Section  1261.316  and  Section 
1261.317  are  added  to  read  as  follows: 

S1M1.31C   Poley. 

(a)  The  National  Aeronautics  and 
Space  Administration  may  indemnify  a 
present  or  former  NASA  employee,  who 
is  personally  named  as  a  defendant  in 
any  civil  suit  in  state  or  federal  cotut.  or 
in  an  arbitration  proceeding  or  other 
proceeding  seeking  damages  against 
that  employee  personally,  for  any 
verdict,  judgment,  appeal  bond,  or  other 
monetary  award  which  is  rendered 
against  such  employee,  provided  that 
the  conduct  giving  rise  to  the  verdict, 
judgment,  appeal  bond,  or  award  was 
taken  within  the  scope  of  his  or  her 
employment  and  that  such 
indemnification  is  in  the  interest  of  the 
National  Aeronautics  and  Space 
Administration,  as  determined  by  the 
Administration  or  designee. 

(b)  The  National  Aeronautics  and 
Space  Administration  may  settle  or 
compromise  a  personal  damage  claim 
against  a  present  or  former  NASA 
employee  by  the  payment  of  available 
funds,  at  any  time,  provided  the  alleged 
conduct  giving  rise  to  the  personal 
damage  claim  was  taken  within  the 
employee's  scope  of  employment  and 
that  such  settlement  or  compromise  is  in 
the  interest  of  the  National  Aeronautics 
and  Space  Administration,  as 
determined  by  the  Administrator  or 
designee. 

(c)  Absent  exceptional  circumstances 
as  determined  by  the  Administrator  or 
designee,  the  agency  will  not  entertain  a 
request  either  to  agree  to  indemnify  or 
to  settle  a  personal  damage  claim  before 
entry  of  an  adverse  verdict,  judgment,  or 
award. 

(d)  A  present  or  past  NASA  employee 
may  request  indemnification  to  satisfy  a 
verdict,  judgment,  or  award  entered 
against  that  employee.  The  employee 
shall  submit  a  written  request,  with 
appropriate  documentation  including 
copies  of  the  verdict,  judgment,  appeal 
bond,  award,  or  settlement  proposal  to 
the  General  Counsel,  who  shall  make  a 
recommended  disposition  of  the  request. 
Where  appropriate,  the  agency  shall 


seek  the  views  of  the  Department  of 
Justice.  The  General  Counsel  shall 
forward  the  request,  the  accompanying 
documentation,  and  the  General 
Counsel's  recommendation  to  the 
Administrator  for  decision. 

(e)  Any  payment  under  this  section 
either  to  indemnify  a  National 
Aeronautics  and  Space  Administration 
employee  or  to  settle  a  personal  damage 
claim  shall  be  contingent  upon  the 
availability  of  appropriated  funds  of  the 
National  Aeronautics  and  Space 
Administration. 

§1261.317    Attomey-dient  privilege. 

(a)  Attorneys  employed  by  the 
National  Aeronautics  and  Space 
Administration  participate  in  the 
process  utilized  for  the  purpose  of 
determining  whether  the  agency  should 
request  the  Department  of  Justice  to 
provide  representation  to  a  present  or 
former  agency  employee  sued, 
subpoenaed,  or  charged  in  his/her 
individual  capacity,  and  attorneys 
employed  by  the  National  Aeronautics 
and  Space  Administration  provide 
assistance  in  obtaining  representation  of 
such  an  agency  employee.  In  these  roles, 
agency  attorneys  undertake  a  full  and 
traditional  attorney-client  relationship 
with  the  employee  with  respect  to 
application  of  the  attorney-client 
privilege.  If  representation  is  authorized, 
National  Aeronautics  and  Space 
Administration  attorneys  who  assist  in 
the  representation  of  a  present  or  former 
employee  also  undertake  a  full  and 
traditional  attorney-client  relationship 
with  that  employee  with  respect  to  the 
attorney-client  privilege. 

(b)  Any  adverse  information 
communicated  by  the  client-employee  to 
an  agency  attorney  during  the  course  of 
such  attorney-client  relationship  shall 
not  be  disclosed  to  anyone,  either  inside 
or  outside  the  National  Aeronautics  and 
Space  Administration,  other  than 
attorneys  resonsible  for  representation 
of  the  employee,  unless  such  disclosure 
is  authorized  by  the  employee.  Such 
adverse  information  shall  continue  to  be 
fully  protected  whether  or  not 
representation  is  provided  and  even 
though  representation  may  be  denied  or 
discontinued. 

July  11. 1888. 
James  C.  Fletcher, 
Administrator. 
[PR  Doc.  88-16421  Filed  7-2(>-8a  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  37 

[Docket  Na  RM87-35-000] 

Cieneric  Determination  of  Rate  of 
Return  on  Common  Equity  for  Public 
Utilities 

July  15. 1968. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  benchmark  rate  of 

return  on  common  equity  for  public 

utilities. 

SUMMARY:  In  accordance  with  S  37.5  of 
its  regulations,  the  Federal  Energy 
Regulatory  Commission,  by  its  designee 
the  Director,  Office  of  Economic  Policy, 
issues  the  update  to  the  "advisory" 
benchmark  rate  of  return  on  common 
equity  applicable  to  rate  filings  made 
during  the  period  August  through 
October  1988.  This  benchmark  rate  is  set 
at  12.36  percent. 
EFFECTIVE  DATE:  August  1,  1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  (202)  357- 
8283. 

SUPPLEMENTARY  INFORMATION:  On 

January  27, 1988,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  Hnal  rule  which  readopted  the 
quarterly  indexing  procedure  for 
establishing  and  updating  the 
benchmark  rate  of  return  on  common 
equity  applicable  to  electric  rate  filings.' 
Based  on  this  procedure,  the 
Commission,  by  its  designee,  the 
Director  of  the  Office  of  Economic 
Policy,  determines  that  the  benchmark 
rate  of  return  on  common  equity 
applicable  to  rate  filings  made  during 
the  period  August  1  through  October  31, 
1988,  is  12.36  percent. 

Section  37.9  of  the  Commission's 
regulations  ^  requires  that  the  quarterly 
benchmark  rate  of  return  be  set  equal  to 
the  average  cost  of  common  equity  for 
the  jurisdictional  operations  of  public 
utilities.  This  average  cost  is  based  on 
the  average  of  the  median  dividend 


yields  for  the  two  most  recent  calendar 
quarters  for  a  sample  of  99  utilities.*  The 
average  yield  is  used  in  the  following 
formula  with  fixed  adjustment  factors 
(determined  in  the  most  recent  annual 
proceeding)  to  determine  the  cost  rate: 
k4=1.02Y,-|-4.36 

where  kt  is  the  average  cost  of  conunon 
equity  and  Y|  is  the  average  dividend 
yield. 

The  attached  appendix  provides  the 
supporting  data  for  this  update.  The 
median  dividend  yields  for  the  99- 
company  sample  of  utilities  for  the  first 
and  second  quarters  of  1988  are  7.76  and 
7.91  percent,  respectively.  The  average 
yield  for  those  two  quarters  is  7.84 
percent.  Use  of  the  average  dividend 
yield  in  the  above  formula  produces  an 
average  cost  of  common  equity  of  12.36 
percent 

This  notice  supplements  the  generic 
rate  of  return  rule  announced  in  Order 
No.  489,  issued  January  29, 1988  and 
effective  on  February  1, 1988. 

List  of  Subjects  in  18  CFR  Part  37 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  37,  Chapter  L 
Title  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below,  effective 
August  1, 1988. 
Douglas  R.  Botii, 
Director,  Office  of  Economic  Policy. 

PART  37— GENERIC  DETERMINATION 
OF  RATE  OF  RETURN  ON  COMMON 
EQUITY  FOR  PUBLIC  UTIUTIES 

1.  The  authority  citation  for  Part  37 
continues  to  read  as  follows: 

Authority:  Federal  Power  Act.  16  U.S.C. 
791a-625r  (1982):  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982). 

2.  In  S  37.9,  paragraph  (d)  is  revised  to 
read  as  follows: 

§  37.9    Quarterly  Indexing  Procedure 

***** 

(d)  Table  of  Quarterly  Benchmark 
Rates  of  Return. 

The  following  table  presents  the 
quarterly  benchmark  rates  of  return  on 
common  equity: 


'  Generic  Determination  of  Rate  of  Return  on 
Common  Equity  for  Public  Utilities.  Order  No.  488, 
53  FR  3342  (Feb.  5. 1988).  Ill  FERC  Stats.  S  Regs. 
1  30.79S  (|an.  29. 198S). 

«  18  CFR  37.9  (1987). 


'  As  a  result  of  the  acquisition  of  Savannah 
Electric  &  Power  Company  by  the  Southern 
Company,  the  Commission  has  reduced  the  number 
of  companies  in  the  sample  for  the  most  recent 
quarter  to  99.  It  has  made  this  change  in  accordance 
with  the  criteria  for  inclusion  in  the  sample 
specified  in  IS  CFR  37.9(c)  (1987). 
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Note. — The  Appendix  will  not  be  published 
in  Code  of  Federal  Reguiatiooa 

Appendix 

E  Mbit  No.  and  Title 

1  Initial  sample  of  utilities 

2  Utilities  excluded  from  the  sam|^ 
for  the  indicated  quarter  due  to  eiiKor 


zero  dividends  or  a  cut  in  dividends 
for  this  quarter  or  the  prior  tiiree 
quarters 

Annualized  dividend  yields  for  the 
indicated  quarter  for  utilities  retained 
in  the  sample 


Source  of  Data 

Standard  and  Poor's  Compustat 
Services.  Inc  Utility  COMPUSTAT  II 
Quarterly  Data  Base. 


BHJJNO  COM  «7T7-«WM 


1988 


UMI 


EXHIBIT  1 


SAMPLE  OF  UTILITIES 


UTILITY 

ALLEGHENY  POHER  SYSTEM 
AMERICAN  ELECTRIC  POHER 
ATLANTIC  ENERGY  INC 
BALTIMORE  GAS  S  ELECTRIC 
BLACK  HILLS  CORP 
BOSTON  EDISON  CO 
CAROLINA  POHER  8  LIGHT 
CENTERIOR  ENERGY  CORP 
CENTRAL  <  SOUTH  WEST  CORP 
CENTRAL  HUDSON  GAS  i   EL EC 
CENTRAL  ILL  PUBLIC  SERVICE 
CENTRAL  LOUISIANA  ELECTRIC 
CENTRAL  MAINE  POHER  CO 
CENTRAL  VERMONT  PUB  SERV 
CILCORP  INC 

CINCINNATI  GAS  <  ELECTRIC 
CMS  ENERGY  CORP 
COMMONHEALTH  EDISON 
COMMONHEALTH  ENERGY  SYSTEM 
CONSOLIDATED  EDISON  OF  NY 
DELMARVA  POHER  8  LIGHT 
DETROIT  EDISON  CO 
DOMINION  RESOURCES  INC-VA 
DPL  INC 
DUKE  POHER  CO 
DUQUESNE  LIGHT  CO 
EASTERN  UTILITIES  ASSOC 
EMPIRE  DISTRICT  ELECTRIC  CO 
FITCHBURG  GAS  S  ELEC  LIGHT 
FLORIDA  PROGRESS  CORP 
FPL  GROUP  INC 
GENERAL  PUBLIC  UTILITIES 
GREEN  MOUNTAIN  POHER  CORP 
GULF  STATES  UTILITIES  CO 
HAHAIIAN  ELECTRIC  INDS 
HOUSTON  INDUSTRIES  INC 
I  E  INDUSTRIES  INC 
IDAHO  POHER  CO 
ILLINOIS  POHER  CO 
INTERSTATE  POHER  CO 
lOHA  RESOURCES  INC 
lOHA-ILLINOIS  GAS  S  ELEC 
IPALCO  ENTERPRISES  INC 
KANSAS  CITY  POHER  S  LIGHT 
KANSAS  GAS  S  ELECTRIC 
KANSAS  POHER  S  LIGHT 
KENTUCKY  UTILITIES  CO 
LONG  ISLAND  LIGHTING 
LOUISVILLE  GAS  S  ELECTRIC 
MAINE  PUBLIC  SERVICE 


TICKER 

INDUSTRY 

SYMBOL 

CODE 

AYP 

4911 

AEP 

4911 

ATE 

4911 

BGE 

4931 

BKH 

4911 

BSE 

4911 

CPL 

4911 

CX 

4911 

CSR 

4911 

CNN 

4931 

CIP 

4931 

CNL 

4911 

CTP 

4911 

CV 

4911 

CER 

4931 

CIN 

4931 

CMS 

4931 

CHE 

4911 

CES 

4931 

ED 

4931 

DEH 

4931 

DTE 

4911 

D 

4931 

DPL 

4931 

DUK 

4911 

OQU 

4911 

EUA 

4911 

EDE 

4911 

FGE 

4931 

FPC 

4911 

FPL 

4911 

GPU 

4911 

GMP 

4911 

GSU 

4911 

HE 

4911 

HOU 

4911 

lEL 

4931 

IDA 

4911 

IPC 

4931 

IPH 

4931 

I  OR 

4911 

IHG 

4931 

IPL 

4911 

KLT 

4911 

KGE 

4911 

KAN 

4931 

KU 

4911 

LIL 

4931 

LOU 

4931 

MAP 

4911 

UTILITY 

MIDDLE  SOUTH  UTILITIES 
MIDHEST  ENERGY  CO 
MINNESOTA  POHER  S  LIGHT 
MONTANA  POHER  CO 
NECO  ENTERPRISES  INC 
NEVADA  POHER  CO 
NEH  ENGLAND  ELECTRIC  SYSTEM 
NEH  YORK  STATE  ELEC  ft  GAS 
NIAGARA  MOHAHK  POHER 
NIPSCO  INDUSTRIES  INC 
NORTHEAST  UTILITIES 
NORTHERN  STATES  POHER-MN 
OHIO  EDISON  CO 
OKLAHOMA  GAS  S  ELECTRIC 
ORANGE  i   ROCKLAND  UTILITIES 
PACIFIC  GAS  t  ELECTRIC 
PACIFICORP 

PENNSYLVANIA  POHER  S  LIGHT 
PHILADELPHIA  ELECTRIC  CO 
PINNACLE  HEST  CAPITAL  CORP 
PORTLAND  GENERAL  CORP 
POTOMAC  ELECTRIC  POHER 
PSI  HOLDINGS  INC 
PUBLIC  SERVICE  CO  OF  COLO 
PUBLIC  SERVICE  CO  OF  N  H 
PUBLIC  SERVICE  CO  OF  N  MEX 
PUBLIC  SERVICE  ENTERPRISE  GP 
PUGET  SOUND  POHER  S  LIGHT 
ROCHESTER  GAS  i   ELECTRIC 
SAN  DIEGO  GAS  S  ELECTRIC 
SCANA  CORP 

SIERRA  PACIFIC  RESOURCES 
SOUTHERN  CALIF  EDISON  CO 
SOUTHERN  CO 

SOUTHERN  INDIANA  GAS  S  ELEC 
ST  JOSEPH  LIGHT  i   POHER 
TECO  ENERGY  INC 
TEXAS  UTILITIES  CO 
TNP  ENTERPRISES  INC 
TUCSON  ELECTRIC  POHER  CO 
UNION  ELECTRIC  CO 
UNITED  ILLUMINATING  CO 
UNITIL  CORP 
UTAH  POHER  8  LIGHT 
UTILICORP  UNITED  INC 
HASHINGTON  HATER  POHER 
HISCONSIN  ENERGY  CORP 
HISCONSIN  PUBLIC  SERVICE 
HPL  HOLDINGS  INC 


TICKER 

INDUSTRY 

SYMBOL 

CODE 

MSU 

4911 

MHE 

4931 

MPL 

4911 

MTP 

4931 

HPT 

4911 

NVP 

4911 

NES 

4911 

NGE 

4931 

NMK 

4931 

NI 

4931 

NU 

4911 

NSP 

4931 

OEC 

4911 

OGE 

4911 

ORU 

4931 

PCG 

4931 

PPH 

4931 

PPL 

4911 

PE 

4931 

PNH 

4911 

PGN 

4911 

POM 

4911 

PIN 

4911 

PSR 

4931 

PNH 

4911 

PNM 

4931 

PEG 

4931 

PSD 

4911 

RGS 

4931 

SDO 

4931 

SCG 

4931 

SRP 

4931 

SCE 

4911 

SO 

4911 

SI6 

4931 

SAJ 

4951 

TE 

4911 

TXU 

4911 

TNP 

4911 

TEP 

4911 

UEP 

4911 

UIL 

4911 

UTL 

4911 

UTP 

4911 

UCU 

4931 

HWP 

4931 

HEC 

4931 

HPS 

4931 

HPH 

4931 

N   s   99 
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EXHIBIT 


UTILITIES  EXCLUDED  FROH  THE  SAMPLE  FOR  THE  INDICATED  QUARTER 

DUE  TO  EITHER  ZERO  DIVIDENDS  OR  A  CUT  IN  DIVIDENDS  FOR 

THIS  QUARTER  OR  THE  PRIOR  THREE  QUARTERS 


YEAR=88  QUARTER=2 


TICKER 
SYMBOL 

CMS 

CNH 

CX 

GSU 

LIL 

MSU 

NGE 

NI 

NMK 

PIN 

PNH 

PNM 

RGS 


UTILITY 


CMS  ENERGY  CORP 
CENTRAL  HUDSON  GAS  S  ELEC 
CENTERIOR  ENERGY  CORP 
GULF  STATES  UTILITIES  CO 
LONG  ISLAND  LIGHTING 
MIDDLE  SOUTH  UTILITIES 
NEH  YORK  STATE  ELEC  S  GAS 
NIPSCO  INDUSTRIES  INC 
NIAGARA  MOHAHK  POWER 
PSI  HOLDINGS  INC 
PUBLIC  SERVICE  CO  OF  N  H 
PUBLIC  SERVICE  CO  OF  N  MEX 
ROCHESTER  GAS  ft  ELECTRIC 


REASON  FOR  EXCLUSION 


DIVIDEND 
DIVIDEND 
DIVIDEND 
DIVIDEND 
DIVIDEND 
DIVIDEND 
DIVIDEND 
DIVIDEND 
DIVIDEND 
DIVIDEND 
DIVIDEND 
DIVIDEND 
DIVIDEND 


RATE 
RATE 
RATE 
RATE 
RATE 
RATE 
RATE 
RATE 
RATE 
RATE 
RATE 
RATE 
RATE 


HAS  ZERO 
REDUCED 
REDUCED 
HAS  ZERO 
HAS  ZERO 
HAS  ZERO 
REDUCED 
HAS  ZERO 
REDUCED 
HAS  ZERO 
HAS  ZERO 
REDUCED 
REDUCED 


FOR  THE  QUARTER  ENDING  06/30/88 
IN  THE  QUARTER  ENDING  03/31/88 
IN  THE  QUARTER  ENDING  06/50/88 
FOR  THE  QUARTER  ENDING  06/30/88 
FOR  THE  QUARTER  ENDING  06/30/88 
FOR  THE  QUARTER  ENDING  06/30/88 
IN  THE  QUARTER  ENDING  03/31/88 

FOR  THE  QUARTER  ENDING  09/30/87 
IN  THE  QUARTER  ENDING  09/30/87 
FOR  THE  QUARTER  ENDING  06/30/88 
FOR  THE  QUARTER  ENDING  06/30/88 
IN  THE  QUARTER  ENDING  06/30/88 
IN  THE  QUARTER  ENDING  09/30/87 
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EXHIBIT  3 


ANNUALIZED  DIVIDEND  YIELDS  FOR  THE  INDICATED  QUARTER  FOR 
UTILITIES  RETAINED  IN  THE  SAMPLE 


YEAR=88  QUARTER=2 


TICKER 
SYMBOL 


AEP 
ATE 
AYP 
B6E 

BKH 
BSE 

CER 
CES 
CIN 
CIP 
CNL 
GPL 
CSR 
CTP 
CV 
CHE 
D 

OEH 
DPL 
DQU 
DTE 
DUK 
ED 
EDE 
EUA 
FGE 
FPC 
FPL 
GMP 
OPU 
HE 
HOU 
IDA 
lEL 
I  OR 
IPC 
IPL 
IPH 
IHO 
KAN 
KOE 
KLT 
KU 
LOU 
MAP 
MPL 
HTP 
_MHE 
^ES 
KPT 
NSP 


PRICE,  1ST 
MONTH  OF 
QRTR-HIGH 

2«.S75 

35.750 

38.375 

32.125 

27.375 

1«.500 

32.750 

30.000 

26.625 

21.625 

35.875 

34.625 

32.125 

17.375 

23.500 

27.250 

43.500 

18.000 

26.125 

14.875 

13.875 

45.500 

44.375 

30.625 

25.250 

29.000 

34.750 

30.000 

25.125 

33.500 

33.625 

31.750 

24.750 

24.250 

20.750 

22.500 

23.575 

22.250 

39.625 

25.125 

20.250 

27.625 

19.750 

32.625 

28.500 

24.625 

35.000 

20.000 

22.125 

21.750 

31.500 


PRICE.  1ST 
MONTH  OF 
ORTR-LOH 

26.125 

31.500 

35.875 

30.000 

25.250 

15.375 

30.250 

27.500 

25.125 

20.250 

32.250 

31.875 

30.000 

15.875 

22.375 

22.750 

40.875 

16.875 

23.750 

14.575 

15.125 

42.500 

42.000 

30.000 

22.875 

26.750 

52.000 

27.750 

25.500 

31.250 

31.125 

29.375 

22.125 

25.000 

17.000 

17.575 

21.750 

20.875 

55.625 

23.125 

18.625 

26.125 

18.125 

31.500 

26.000 

22.000 

52.125 

18.125 

20.000 

20.125 

29.500 


PRICE.  2ND 
MONTH  OF 
ORTR-HIGH 

28.625 

55.750 

59.125 

52.750 

26.500 

15.625 

52.875 

28.500 

27.000 

21.750 

35.250 

34.875 

32.500 

17.375 

24.500 

24.375 

45.500 

17.500 

26.875 

14.875 

13.750 

45.500 

44.000 

30.500 

24.000 

27.500 

34.625 

30.625 

23.875 

34.625 

32.250 

31.575 

22.875 

25.750 

17.375 

17.875 

25.575 

21.625 

57.250 

24.625 

20.575 

28.625 

18.875 

55.750 

29.625 

25.750 

55.000 

19.250 

21.750 

20.500 

31.250 


PRICE,  2ND 
MONTH  OF 
QRTR-LOH 

25.875 

32.000 

56.000 

50.625 

25.000 

12.500 

51.500 

26.500 

25.575 

20.000 

51.625 

52.625 

50.500 

16.575 

22.875 

25.575 

41.375 

16.500 

24.000 

14.125 

12.000 

42.250 

40.875 

29.250 

21.125 

25.750 

35.625 

28.500 

22.125 

52.125 

50.500 

29.575 

20.875 

22.500 

15.875 

16.500 

22.125 

19.875 

55.750 

25.625 

18.625 

27.575 

17.625 

51.750 

28.625 

25.575 

55.000 

17.750 

20.000 

19.750 

29.250 


PRICE,  3RD 
MONTH  OF 
QRTR-HIGH 

29.250 

35.000 

40.375 

55.750 

28.125 

15.875 

54.500 

31.000 

29.000 

22.000 

35.875 

55.250 

33.875 

18.000 

25.575 

28.875 

44.500 

19.000 

27.625 

15.125 

14.125 

47.875 

45.575 

50.500 

25.125 

27.575 

35.625 

31.375 

24.375 

35.250 

31.750 

32.500 

22.750 

24.000 

18.000 

19.750 

24.250 

22.500 

38.000 

25.125 

20.875 

29.500 

19.000 

55.625 

50.500 

26.000 

35.875 

19.375 

24.000 

19.875 

33.000 


PRICE,  3RD 
MONTH  OF 
QRTR-LOH 

27.500 

32.625 

56.875 

51.125 

25.750 

15.500 

52.125 

28.250 

27.000 

21.250 

52.625 

54.125 

51.625 

17.125 

25.625 

24.250 

42.500 

17.125 

26.250 

14.625 

13.000 

44.625 

45.575 

29.250 

23.000 

26.125 

34.500 

30.000 

22.750 

33.375 

30.500 

30.375 

21.125 

22.750 

15.250 

17.250 

22.625 

20.375 

36.000 

24.000 

19.000 

28.750 

18.250 

35.625 

29.000 

24.125 

54.500 

18.000 

21.575 

19.250 

30.250 


AVERAGE 
PRICE 


27.625 

55.104 

57.771 

51.729 

26.555 

14.896 

52.555 

28.625 

26.688 

21.146 

52.917 

55.896 

51.771 

17.021 

25.708 

25.146 

42.708 

17.500 

25.771 

14.667 

15.315 

44.708 

43.553 

30.021 

25.563 

27.083 

34.188 

29.708 

23.625 

33.354 

31.625 

30.792 

22.417 

23.375 

17.375 

18.542 

22.917 

21.250 

56.708 

24.271 

19.625 

28.000 

18.604 

55.146 

28.708 

24.515 

54.250 

18.750 

21.542 

20.208 

50.792 


DIVIDENDS  I 

ANNUAL 

RATE 

2.260 
2.760 
3.000 
2.000 
1.400 
1.820 
2.400 
2.800 
2.240 
1.760 
2.320 
2.760 
2.440 
1.480 
1.900 
3.000 
3.080 
1.460 
2.160 
1.200 
1.680 
2.800 
3.200 
2.120 
2.400 
1.720 
2.480 
2.200 
1.860 
1.200 
1.920 
2.960 
1.800 
2.020 
1.660 
2.640 
.640 
.960 
.180 
.720 
.480 
.240 
.340 
2.660 
2.000 
1.720 
2.680 
1.520 
2.040 
1.500 
2.120 


1 

1 

3. 

1 

1 

2. 

1. 


ANNUALIZED 

DIVIDEND 

YIELD 

8.181 
8.557 
7.945 
6.303 
5.316 
12.218 
7.423 
9.782 
8.393 
8.325 
7.048 
8.145 
7.680 
8.695 
8.014 
11.930 
7.212 
8.345 
8.582 
8.182 
12.620 
6.263 
7.385 
7.062 
10.186 
6.351 
7.254 
7.405 
7.873 
3.598 
6.071 
9.613 
8.050 
8.642 
9.554 
14.258 
7.156 
9.224 
8.665 


7 

7. 

8. 

7. 

8. 

6. 

7. 


.087 
.541 
.000 
.205 
.025 
.967 
.075 
7.825 
8.107 
9.470 
7.425 
6.885 
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EXHIBIT  3  Continued 


ANNUALIZED  DIVIDEND  YIELDS  FOR  THE  INDICATED  QUARTER  FOR 
UTILITIES  RETAINED  IN  THE  SAMPLE 


YEAR=88  QUARTER=2 


TICICER 
SYMBOL 


NO 

NVP 

OEC 

OGE 

ORU 

PCO 

PE 

PEO 

PON 

PNH 

POM 

PPL 

PPH 

PSD 

PSR 

SAJ 

SCE 

SCO 

SDO 

SIO 

SO 

SRP 

TE 

TEP 

TNP 

TXU 

UCU 

UEP 

UIl 

UTL 

UTP 

MEC 

HPH 

HPS 


PRICE.  1ST 
MONTH  OF 
QRTR-HIGH 

20.250 
22.000 
19.250 
51.125 
30.125 
16.000 
19.125 
24.000 
22.625 
2S. 000 
22.575 
55.575 
55.250 
19.750 
21.750 
24.500 
52.000 
51.625 
52.500 
27.250 
25.575 
22.075 
25.250 
58.250 
19.000 
26.250 
19.565 
25.875 
20.500 
,   50.125 
30.750 
25.575 
45.500 
21.875 
26.575 


PRICE.  1ST 
MONTH  OF 
QRTR-LOH 

18.875 

20.000 

17.250 

29.125 

28.000 

14.250 

16.875 

22.000 

21.250 

25.000 

20.875 

53.625 

55.250 

18.250 

20.500 

21.750 

50.000 

50.000 

50.625 

26.000 

21.750 

21.500 

21.575 

54.750 

18.125 

24.750 

17.770 

21.875 

19.750 

29.250 

29.575 

25.750 

42.625 

21.000 

24.575 


PRICE,  2ND 
MONTH  OF 
QRTR-HIGH 

19.875 

21.125 

18.875 

52.000 

29.575 

15.875 

18.575 

25.875 

25.500 

25.125 

22.500 

56.875 

55.575 

19.250 

22.000 

22.000 

55.625 

52.875 

55.625 

28.750 

25.575 

22.125 

22.500 

57.250 

19.250 

25.875 

20.098 

25.750 

21.750 

29.875 

51.000 

26.250 

44.625 

22.000 

26.875 


PRICE.  2ND 
MONTH  OF 
QRTR-LOH 

18.500 

19.750 

17.625 

50.125 

28.125 

14.000 

16.875 

22.000 

22.125 

22.750 

20.125 

54.500 

55.500 

18.125 

21.250 

20.125 

50.500 

50.625 

50.625 

26.250 

21.750 

21.000 

21.250 

54.875 

18.500 

25.000 

18.000 

21.750 

19.125 

28.750 

29.875 

24.625 

45.000 

20.625 

25.500 


PRICE.  5RD 
MONTH  OF 
QRTR-HIGH 

20.575 

21.500 

19.000 

52.750 

51.250 

16.125 

19.000 

25.000 

24.125 

24.875 

25.125 

57.500 

57.000 

19.750 

25.125 

22.750 

57.250 

55.750 

55.875 

29.250 

25.750 

25.500 

24.000 

58.625 

19.875 

27.125 

19.575 

24.575 

25.000 

29.250 

50.875 

27,575 

47.125 

22.750 

28.250 


PRICE.  5R0 
MONTH  OF 
QRTR-LOM 

18.875 

20.125 

17.875 

51.750 

28.750 

15.125 

17.500 

25.500 

22.250 

25.000 

21.575 

55.575 

55.000 

18.625 

21.625 

20.250 

52.500 

51.625 

51.875 

27.000 

22.750 

21.875 

22.625 

55.500 

19.125 

25.125 

18.000 

22.625 

19.500 

27.875 

27.500 

26.000 

44.625 

21.875 

26.575 


AVERAGE 
PRICE 


19.458 

20.750 

18.515 

51.146 

29.271 

15.229 

17.958 

25.596 

22.646 

24.792 

21.729 

55.542 

54.896 

18.958 

21.708 

21.896 

52.646 

51.750 

52.188 

27.417 

22.792 

22.146 

22.500 

56.542 

18.979 

25.688 

18.768 

25.042 

20.604 

29.188 

29.896 

25.565 

44.585 

21.688 

26.292 


DIVIDENDS  I 

ANNUAL 

RATE 

1.760 
1.480 
1.960 
2.280 
2.220 
1.920 
2.200 
2.000 
1.960 
2.800 
1.580 
2.760 
2.640 
1.760 
2.000 
1.400 
2.580 
2.400 
2.600 
1.700 
2.140 
1.760 
1.420 
5.900 
1.470 
2.880 
1.040 
1.920 
2.520 
2.040 
2.520 
1.540 
5.240 
1.540 
2.480 


ANNUALIZED 

DIVIDEND 

YIELD 

9.045 
7.135 

10.705 
7.520 
7.584 

12.607 

12.251 
8.549 
8.655 

11.294 
6.551 
7.766 
7.565 
9.284 
9.215 
6.594 
7.290 
7.559 
8.078 
6.201 
9.589 
7.947 
6.511 
6.898 
7.745 

11.212 
5.541 
8.555 

11.260 
6.989 
7.760 

6.024 
7.267 
7.101 

9.455 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  ParU  1  and  602 
{TJ).  8216] 

Income  Taxes;  Definition  of  a 
Controlled  Foreign  Corporation  and 
Foreign  Personal  Holding  Company 
Income  of  a  Controlled  Foreign 
Corporation  After  December  31, 1986 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

action:  Temporary  and  final 

regulations. 

SUMMARY:  This  document  contains 
temporary  Income  Tax  Regulations 
relating  to  the  deHnition  of  a  controlled 
foreign  corporation  and  the  definitions 
of  foreign  base  company  income  and 
foreign  personal  holding  company 
income  of  a  controlled  foreign 
corporation  for  taxable  years  of  the 
foreign  corporation  beginning  after 
December  31, 1986.  These  regulations 
are  necessary  because  of  the  changes 
made  to  the  prior  law  by  the  Tax  Reform 
Act  of  1986.  The  regulations  will  provide 
the  public  with  the  guidance  needed  to 
comply  with  that  act  and  would  affect 
United  States  shareholders  of  controlled 
foreign  corporations.  The  temporary 
regulations  set  forth  in  this  document 
also  serve  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATES:  Effective  January  1. 1987. 

The  temporary  regulations  apply  to 
the  definition  of  a  controlled  foreign 
corporation  and  the  definitions  of 
foreign  base  company  income  and 
foreign  personal  holding  company 
income  of  a  controlled  foreign 
corporation  for  taxable  years  of  the 
foreign  corporation  beginning  after 
December  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
Riea  M.  Lainoff  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  the  Chief  Counsel. 
Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW.,  Washington, 
DC  20224  (Attention  CC:LR:T  (INTL- 
953-86).  Telephone  (202)  566-6645  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  regulation  is  being  issued  without 
prior  notice  and  public  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  For  this 
reason,  the  collection  of  information 
contained  in  this  regulation  has  been 


reviewed  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control  number 
1545-1068.  The  estimated  average 
burden  associated  with  the  collection  of 
information  in  this  regulation  is  one 
hour  per  respondent. 

For  further  information  concerning 
this  collection  of  information,  and  where 
to  submit  comments  on  this  collection  of 
information  and  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  to  the  cross-reference  notice 
of  proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Background 

This  document  contains  temporary 
regulations  amending  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  954(b).  954(c)  and  957(a)  of  the 
Internal  Revenue  Code.  Sections  954  and 
957  were  amended  by  sections  1201, 
1221. 1222  and  1223  of  the  Tax  Reform 
Act  of  1986  (Pub.  L.  99-514).  These 
regulations  are  issued  under  authority 
contained  in  section  7805  of  the  Internal 
Revenue  Code  of  1986. 

Discussion 

Statutory  Provisions 

A  U.S.  shareholder  of  a  controlled 
foreign  corporation  is  subject  to  current 
U.S.  taxation  on  the  subpart  F  income  of 
the  foreign  corporation.  Subpart  F 
income  is  defined  under  section  952  and 
consists  of  several  categories  of  income. 
One  of  the  principal  categories  of 
subpart  F  income  is  foreign  base 
company  income,  as  defined  under 
section  954.  Foreign  base  company 
income,  in  turn,  consists  of  several 
categories  of  income,  also  defined  under 
section  954.  These  categories  include 
foreign  personal  holding  company 
income,  foreign  base  company  sales 
income,  foreign  base  company  services 
income,  foreign  base  company  shipping 
income,  and  foreign  base  company  oil 
related  income.  In  general,  foreign 
personal  holding  company  income 
consists  of  several  types  of  passive, 
financial,  or  otherwrise  moveable  types 
of  income.  These  include,  for  example, 
interest,  dividends,  rents,  royalties, 
annuities,  and  gains  from  various 
property  transactions.  The  foreign  base 
company  sales  and  services  income 
categories  generally  include  income 
fi^m  activities  that  are  routed  through  a 
controlled  foreign  corporation  organized 
outside  the  country  in  which  the 
economic  activities  occur. 

The  gross  amounts  of  foreign  base 
company  income  are  subject  to  several 


special  rules  and  exceptions  under 
section  954.  These  include  an  exception 
for  de  minimis  amounts  of  foreign  base 
company  income,  a  full  inclusion  rule  for 
large  amounts  of  foreign  base  company 
income,  and  an  exception  for  income 
subject  to  high  foreign  taxes.  The 
definition  of  foreign  personal  holding 
company  income  also  includes  several 
exceptions  and  special  rules.  These 
include  certain  exceptions  applicable  to 
transactions  engaged  in  by  dealers  and 
commodity  merchants,  an  exception  for 
certain  transactions  related  to  the 
business  needs  of  a  controlled  foreign 
corporation,  and  an  exception  from 
certain  export  financing  transactions. 
Additional  exceptions  apply  to  certain 
active  rents  and  royalties  and  certain 
income  received  from  related  persons 
created  or  organized  in  the  same  foreign 
country  as  the  foreign  corporation. 

Section  957  defines  the  term 
controlled  foreign  corporation.  In 
general,  a  foreign  corporation  is  a 
controlled  foreign  corporation  if  more 
than  fifty  percent  of  the  total  combined 
voting  power  or  value  of  its  outstanding 
shares  is  held  by  ten  percent  or  greater 
U.S.  shareholders. 

1986  Act  Changes 

Although  the  provisions  of  subpart  F 
were  first  enacted  in  1962,  the  Tax 
Reform  Act  of  1966  made  significant 
changes  to  those  provisions.  In  general, 
the  Act  narrowed  the  exceptions  to 
subpart  F  income,  and  added  to  it 
certain  other  types  of  income  that 
Congress  judged  to  be  particularly 
susceptible  to  manipulation.  New  Types 
of  income  added  to  foreign  personal 
holding  company  income  include  net 
gains  on  sales  of  property  that  do  not 
generate  active  income,  net  commodities 
gains,  and  net  foreign  currency 
exchange  gains.  The  prior  law  exception 
for  certain  payments  between  related 
persons  has  been  limited  by  a  look- 
through  rule  intended  to  prevent 
avoidance  of  subpart  F  when  the  related 
payor  itself  earned  subpart  F  income. 
The  Act  repealed  the  prior  law's 
exceptions  from  foreign  personal 
holding  company  income  for  interest, 
dividends,  and  securities  gains  of  banks 
and  insurance  companies. 

Due  in  part  to  these  expansions  of 
Subpart  F  income,  the  Act  placed 
increased  reliance  on  the  exception  that 
excludes  income  that  is  subject  to  high 
foreign  taxes  from  subpart  F  income. 
This  rule  is  intended  to  distinguish  cases 
in  which  a  foreign  corporation  (instead 
of  a  U.S.  corporation)  is  utilized  for 
business  reasons  from  those  cases  in 
which  one  is  utilized  for  tax  avoidance 
purposes.  The  Act  therefore  replaced  the 
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subjective  "significant  purpose"  test  that 
applied  under  prior  law  with  an 
ob)ective  test  to  detemine  whether 
income  that  has  been  earned  through  a 
foreign  cor{>oration  has  in  fact  been 
subject  to  less  tax  than  if  it  had  been 
earned  through  a  U.S.  corporation. 

Finally,  the  definition  of  a  controlled 
foreign  corporation  under  section  957 
was  modifled  by  adding  to  the  prior 
law's  voting  control  test  the  additional 
stock-value  test.  This  modification  was 
based  on  Congress'  concern  that 
taxpayers  coidd  manipulate  the  prior 
test  to  avoid  the  provisions  of  subpart  P 
by  sharing  voting  stock  evenly  with  non- 
U.S.  shareholders  while  retaining  the 
majority  of  the  value  of  the  foreign 
corporation  in  the  form  of  preferred 
stock  or  other  securities.  Congress  also 
considered  but  did  not  adopt  a  reduction 
of  the  "more  than  50  percent"  definition 
of  control  to  "50  percent  or  more." 
Congress'  retention  of  prior  law  in  this 
regard  is  said  to  have  been  based  in  part 
on  its  understanding  that  under  the 
provisions  of  S  l.S57-l(b)  a  foreign 
corporation  effectively  controlled  by 
U.S.  shareholders  will  be  treated  as  a 
controlled  foreign  corporation. 

Summary  of  Regulation 

Because  of  the  substantial 
modification  of  the  provisions  of 
Subpart  F  by  the  Tax  Reform  Act  of 
1986,  the  regulations  under  section  954 
relating  to  the  general  definition  of 
foreign  base  company  income  and  to  the 
definition  of  foreign  personal  holding 
company  income  have  been  redrafted  in 
their  entirety,  and  are  hereby  adopted 
as  temporary  regulations  S§  1.954-lT 
and  1.954-2T,  applicable  with  respect  to 
taxable  years  of  controlled  foreign 
corporations  beginning  after  December 
31, 1986.  The  existing  final  regulations 
under  section  954  are  retained  (although 
redesignated  as  S9  1.954A-1  and 
1.954A-2)  because  they  remain 
applicable  with  respect  to  taxable  years 
of  controlled  foreign  corporations 
beginning  before  January  1, 1987. 
Similariy,  several  modifications  in  the 
form  of  temporary  regulations  are  made 
to  the  final  regulations  tmder  section 
957. 

Section  1.954-lT  provides  rules 
concerning  the  definition  and 
computation  of  foreign  base  company 
income.  The  regulations  first  specify  the 
order  in  which  various  special  rules  and 
exceptions  must  be  applied  by  providing 
rules  for  computing  gross,  adjusted 
gross,  net.  and  adjusted  net  foreign  base 
company  income,  which  is  the  amount 
ultimately  includible  under  subpart  F. 
(Certain  of  these  provisions  also  apply 
for  purposes  of  computing  insurance 
income  under  section  953,  another 


category  of  subpart  F  income.)  In 
connection  with  these  computational 
rules,  { 1.9S4-lTfbl  provides  specific 
guidance  on  the  application  of  the  de 
minimis  and  full  inclusion  rules  of 
section  954(b)(3)  in  computing  adjusted 
gross  foreign  base  company  income, 
including  an  anti-base  rule  to  prevent 
manipulation  of  the  rules  through  the 
use  of  multiple  controUed  foreign 
corporations. 

Section  1.954-lT(c)  provides  rules  for 
allocating  and  apportioning  expenses 
among  various  types  of  adjusted  gross 
foreign  base  company  income  and  non- 
foreign  base  company  income  in  order 
to  compute  net  foreign  base  company 
income.  In  general,  that  paragraph 
references  rules  in  regulations  under 
section  904(d]  relating  to  separate 
limitations  and  the  foreign  tax  credit 
Section  1.954-lT(c]  provides,  however, 
that  each  category  of  foreign  base 
company  income  is  not  reduced  below 
zero  in  allocating  and  apportioning 
expenses,  so  that  the  positive  categories 
of  foreign  base  company  income  are  not 
effectively  reduced  by  losses  in  negative 
categories  of  foreign  base  company 
income.  No  inference  should  be  drawn 
from  this  provision  regarding  either  the 
application  of  section  952(c],  which 
limits  a  controlled  foreign  corporation's 
subpart  F  income  by  its  current  earnings 
and  profits,  or  the  apportionment  of 
deductions  between  Subpart  F  and  other 
income  of  a  controlled  foreign 
corporation. 

Section  1.954-lT(d)  provides  specific 
guidance  on  the  appUcation  of  the  high 
tax  exception  of  section  954(b)(4)  in 
computing  adjusted  net  foreign  base 
company  income.  To  minimize  the 
additional  administrative  burdens 
imposed  by  these  rules,  they  rely  to  the 
greatest  extent  possible  on  calculations 
already  required  for  purposes  of  the 
foreign  tax  credit  limitation  under 
section  904.  Finally,  9  1.954-lT(e) 
provides  rules  for  diaracterizing  income 
of  a  controlled  foreign  corporation,  since 
the  categories  of  income  received  by  a 
foreign  corporation  will  significantly 
affect  the  calculation  of  its  subpart  F 
income,  and  also  provides  coordination 
rules  among  the  various  categories  of 
foreign  base  company  income. 

Section  1.954-2T  provides  detailed 
rules  on  the  calculation  of  foreign 
personal  holding  company  income  under 
section  954(c).  Rules  of  general 
application  are  set  forth  in  9  1.954-2T(a], 
including  coordination  rules  among  the 
various  categories  of  foreign  personal 
holding  company  income,  and  relevant 
definitions.  Section  1.954-2T(b)  provides 
for  the  inclusion  in  foreign  personal 
holding  company  income  of  dividends. 


interest,  rents,  royalties,  and  annuities, 
and  provides  guidance  on  the  export 
financing  and  same  country  related 
person  exceptions  appHcable  to  certain 
types  of  such  income.  Several  of  these 
rules  are  based  upon  the  old  regulations, 
but  they  have  been  modified  in  several 
ways.  In  addition,  a  special  rule 
preserves  the  character  of  tax  exempt 
interest  received  by  a  controlled  foreign 
corporation,  ensuring  that  such  income 
is  exempt  from  income  tax  in  the  hands 
of  a  U.Si.  shareholder  (but  potentially 
subject  to  the  alternative  minimum  tax). 
Rents  received  in  the  active  conduct  of  a 
trade  or  business  may  be  excluded  from 
foreign  personal  holding  company 
income  pursuant  to  the  rules  set  forth  in 
9  1.954-2T(c).  Similarly.  9  1.954-2T(d) 
permits  the  exclusion  of  royalties 
received  in  the  active  conduct  of  a  trade 
or  business.  In  both  cases  the  rules 
provided  are  based  upon  the  old 
regulations  under  section  954,  but  have 
been  modified  in  significant  ways. 

Section  1.954-ZT(e)  provides  guidance 
concerning  the  new  category  of  foreign 
personal  holding  company  income 
arising  from  dispositions  of  property 
that  either  produces  passive  income  or 
does  not  produce  income.  Since  the 
amount  included  in  foreign  personal 
holding  company  income  is  specifically 
limited  under  the  Code  to  the  excess  of 
gains  over  losses,  any  excess  of  losses 
over  gains  (i.e.  a  net  loss  in  the  category) 
is  definitionally  excluded  from  the 
computation  of  foreign  personal  holding 
company  income  and  may  not  reduce 
any  such  income  in  another  category. 
Special  rules  address  the  freatment  of 
property  that  gives  rise  to  more  than  one 
type  of  income,  and  specify  the 
classification  of  gain  or  loss  from 
dispositions  of  debt  instruments  and 
options. 

Conunodities  transactions,  another 
new  category  of  foreign  personal 
holding  company  income,  are  addressed 
by  9 1.954-2T(f).  The  section  provides 
definitions  of  relevant  terms  and 
detailed  guidance  on  the  exceptions 
appUcable  to  certain  active  business 
sales  and  hedging  transactions.  In 
general,  these  exceptions  are  only 
available  to  an  active  producer, 
processor,  merchant  or  handler  of  the 
commodity  in  question.  Again,  because 
'Jie  statutory  provisions  reaches  only  the 
excess  of  gains  over  losses,  a  net  loss  in 
this  category  is  not  taken  into  account  in 
computing  foreign  personal  holding 
company  income. 

Section  1.954-2T(g)  provides  rules 
concerning  the  new  category  of  gains 
from  foreign  currency  transactions. 
Rules  are  provided  concerning  the 
exception  for  fransactions  related  to  the 
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business  needs  of  the  controlled  foreign 
corporation.  In  addition,  the  regulations 
provide  a  simplified  alternative  to  the 
business  needs  rule,  which  permits  an 
election  to  include  in  foreign  personal 
holding  company  income  a  foreign 
corporation's  net  foreign  currency  gain 
or  loss.  This  procedure  is  intended  to 
reduce  the  administrative  burden 
imposed  on  corporations  that  tend  to 
hedge  their  foreign  currency  exposures 
resulting  in  negligible  net  gain  or  loss. 
Although  the  definitional  limitation 
generally  prevents  the  inclusion  of  a  net 
currency  loss,  pursuant  to  the  regulatory 
net  inclusion  election  a  net  currency  loss 
may  be  taken  into  account  for  purposes 
of  computing  foreign  personal  holding 
company  income.  Finally,  a  special  rule 
is  provided  for  qualified  business  units 
using  the  dollar  approximate  separate 
transactions  method  under  9 1.985-3T. 

Section  1.954-2T(h)  provides  guidance 
on  the  new  category  of  income 
equivalent  to  interest.  General  guidance 
on  the  definition  of  such  income  is 
provided,  together  with  specific  rules 
concerning  income  fit)m  factoring 
receivables,  and  several  examples  are 
set  forth.  In  addition,  the  regulation 
specifically  excludes  income  bom  sales 
of  property  from  its  definition  of  income 
equivalent  to  interest.  Finally,  rules 
similar  to  those  of  sections  483  and  1274 
apply  to  income  from  the  performance  of 
services  where  payment  is  delayed 
beyond  120  days.  Although  the 
legislative  history  of  this  provision 
provides  relatively  little  guidance,  the 
regulation  seeks  to  define  the  term  in  a 
common-sense  manner  by  comparing 
the  income  from  the  transactions  in 
issue  with  income  earned  by  lending 
money.  Thus,  for  example,  if  a  foreign 
corporation  buys  a  note  receivable  trom 
one  person  for  $95  and  60  days  later 
collects  $100  from  the  obligor,  its  income 
would  appear  to  be  economically 
equivalent  to  the  interest  income  it 
could  have  earned  by  advancing  $95  to 
another  person  in  the  form  of  a  loan,  to 
be  repaid  in  60  days  with  $5  of  interest. 
In  both  such  cases  the  foreign 
corporation  has  advanced  funds  to 
another  party,  and  received  in  return 
income  attributable  to  the  time  value  of 
money  and  the  assumption  of  the  risk  of 
non-payment  (and  possibly  the 
performance  of  a  collection  function). 
Such  transactions  are  therefore  included 
in  income  equivalent  to  interest, 
together  with  all  transactions  that  yield 
a  similar  flow  of  income. 

Section  1.957-lT  modifies  paragraph 
(a)  of  final  regulations  9 1-957-1  to 
conform  its  provisions  to  the  changes 
made  by  the  Tax  Reform  Act  of  1986, 
and  specifically  to  take  into  account  the 


new  stock-value  definition  of  control. 
The  provisions  of  final  regulations 
9 1.957-l(b)  remain  unchanged,  but  two 
additional  examples  are  added  by  these 
temporary  regidations  to  final 
regulations  9 1.957-l(c). 

Special  Analyses 

It  has  been  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  A  general  notice 
of  proposed  rulemaking  is  not  required 
by  5  U.S.C.  553(b)  for  temporary 
regulations.  Accordingly,  these 
temporary  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6).  There 
is  a  need  for  immediate  guidance  with 
respect  to  the  provisions  contained  in 
this  Treasury  decision  because  the 
provisions  of  the  Internal  Revenue  Code 
concerning  the  definition  of  a  controlled 
foreign  corporation  and  foreign  personal 
holding  company  income  (sections 
954(b),  954(c),  and  957(a))  are  applicable 
with  respect  to  United  States 
shareholders  of  controlled  foreign 
corporations,  foreign  base  company 
income  and  foreign  personal  holding 
company  income  of  controlled  foreign 
corporations  for  taxable  years  of  the 
controlled  foreign  corporation  beginning 
after  December  31, 1986.  For  this  reason, 
it  is  found  impracticable  to  issue  the 
regidations  with  notice  and  public 
procedure  under  subsection  (b)  of  the 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Drafting  information 

The  principal  author  of  this  regulation 
is  David  L.  Paul,  formerly  of  the  Office 
of  the  Associate  Chief  Counsel 
(International),  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations  on  matters 
of  substance  and  style. 

List  of  SubjecU  in  26  CFR  Parts  lMl-1 
llirough  1.997-1 

Income  taxes,  Aliens,  Exports,  DISC, 
Foreign  investments  in  U.S.,  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investments  abroad. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  to  read  as  follows: 


Income  Tax  Regulations 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citations: 

Authority:  26  U.S.C.  7805.  *  *  *  Sections 
1.954-OT.  1.954-lT,  1.954-2T.  and  1.957-lT 
also  issued  respectively  under  26  U.S.C 
954(b),  954[c),  and  957(a).  *  *  * 

Par.  2.  The  following  new  section  is 
added  immediately  after  9  1.953-6. 

§  1.954-OT    IntroductkMi  (temporary). 

(a)  Effective  date.  (1)  The  provisions 
of  §§1.954-1T  and  1.954-2T  apply  to 
taxable  years  of  a  controlled  foreign 
corporation  beginning  after  December 
31. 1986.  Consequently,  any  gain  or  loss 
(including  foreign  currency  gain  or  loss 
as  defined  in  section  988(b])  recognized 
during  such  taxable  years  of  a  controlled 
foreign  corporation  is  subject  to  these 
provisions. 

(2)  The  provisions  of  §5  1.954A-1  and 
1.954A-2  apply  to  taxable  years  of  a 
controlled  foreign  corporation  beginning 
before  January  1, 1987.  All  references 
therein  to  sections  of  the  Code  are  to  the 
Internal  Revenue  Code  of  1954  prior  to 
the  amendments  made  by  the  Tax 
Reform  Act  of  1986. 

(b)  Outline  of  regulation  provisions 
for  sections  954(b)(3).  954(b)(4),  954(b)(5) 
and  954(c)  for  taxable  years  of  a 
controlled  foreign  corporation  beginning 
after  December  31, 1986. 

{l)§  1.954-OT  Introduction. 

(a)  Elective  dates. 

(b)  Outline. 

(II)  §  1.954-lT  Foreign  bcse  company 
income. 

(a)  In  general. 

(1)  Purpose  and  scope. 

(2)  Definition  of  gross  foreign  base 
company  income. 

(3)  Definition  of  adjusted  gross  foreign  base 
company  income. 

(4)  Definition  of  net  foreign  base  company 
income. 

(5)  Definition  of  adjusted  net  foreign  base 
company  income. 

(6)  Insurance  income  definitions. 

(7)  Additional  items  of  adjusted  net  foreign 
base  company  income  or  adjusted  net 
insurance  income  by  reason  of  section  952(c). 

(8)  Illustration. 

(b)  Computation  of  adjusted  gross  foreign 
base  company  income  and  adjusted  gross 
insurance  income. 

(1)  De  minimus  rule  and  full  inclusion  rule. 
(!)  In  general. 

(ii)  Five  percent  de  minimus  test. 

(iii)  Seventy  percent  full  inclusion  test. 

(2)  Character  of  items  of  adjusted  gross 
foreign  base  company  income. 

(3)  Coordination  with  section  952(c). 

(4)  Anti-abuse  rule, 
(i)  In  general. 
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(ii)  Presumption, 
(iii)  Definition  of  related  penon. 
(iv)  Illustration. 
(5)  illustration. 

(cj  Computation  of  net  foreign  base 
coroynqp  incoin*. 

(d)  CtmpuMion  ef  adtwted  net  Ibreigii 
base  company  income  or  adjusted  net 
insurance  income. 

(1)  Application  of  high  tax  exceptton. 

(2)  Effective  rate  at  which  taxes  are 
imposed. 

(3)  Taxes  paid  or  accrued  nvith  respect  to 
an  item  of  income. 

(i)  Income  other  than  foreign  personal 
holding  company  income. 

(ii)  Foreign  personal  holding  company 
income. 

(4)  DefinitioB  of  an  item  of  incosM. 
(i)  Income  other  than  foreign  personal 

holding  company  income. 

(ii)  Foreign  personal  holding  company 
income. 

(A)  In  general. 

(B)  Consislency  rate. 

(5)  nooeduies. 
(6)IUustT»tiona. 

(e)  Character  of  an  item  of  income 

(1)  Substance  of  the  transaction. 

(2)  Separable  character. 
[3}  ftedoHrineiit  character. 

(4)  Cootdinstion  of  categories  of  groes 
foreign  base  oonpaay  incona  or  ffott 
insuranca  incone. 

(Ill)  §  1.964-aT  Foreign  PenonaJ  Holding 
Company  Income. 

(a)  Computation  of  foreign  personal  holding 
company  income. 

(1)  In  general. 

(2)  CoordiaaUon  of  overlapptag  definltiona. 

(3)  Changes  in  ase  or  purpoae  with  which 
property  is  held. 

(i)  la  geoeraL 
(ii)  Illustrations. 

(4)  Definitions, 
(i)  Interest. 

(ii)  Inventory  and  similar  property, 
(iii)  Regular  dealer, 
(iv)  Draier  property, 
(v)  Debt  instnmient. 

(b)  Dividends,  etc. 

(1)  In  general. 

(2)  ExclutioB  of  certain  export  Raaadng. 
(i)  In  general. 

(ii)  Conduct  of  a  bankiag  buaiaesa^ 
(iii)  Illustration. 

(3)  EtclMeioii  of  dtrldands  and  inliHSt 
from  related  persons. 

(i)  Bxdaded  dividends  and  intereat 

(ii)  Interest  paid  out  of  adjualid  foieigD 
base  company  IniMiiHe  or  jnenrant 

(iiO  Dividande  paid  out  of  prior  years^ 
earnings. 

(iv)  Fifty  percent  eobatantial  aai 

(v)  Value  of  assets. 

(vi)  Location  of  tawgibto  pfopaity  ased  in  a 
trade  ar  bweinesa 

(A)  In  general. 

(B)  Exception. 

(vii)  Location  of  intangible  profterty  aeed  la 
a  trade  or  business. 

(A)InyneraL 

(B)  Property  located  ia  part  in  the  payor's 
country  of  incorporation  and  in  part  ia  other 
countries. 

(viii)  Location  of  property  held  for  sale  to 
customers. 


(AjhL 

(B)  Inventory  located  in  part  ia  th*  payor's 
country  of  incorporation  and  in  part  in  other 
countries. 

px)  I^ocation  of  debt  iiisti  uiiieiits. 

(x)  Treatment  of  certain  stock  inleicsts. 

(xi)  Determination  of  period  dueiaf  which 
property  is  used  in  a  trade  or  business. 

(xii)  Treatment  of  banks  and  iasnrance 
companies  [Reserved] 

(4)  Exclusion  of  rents  and  royalties  derived 
from  related  persons. 

(i)  fai  general. 

(ii)  Rent*  or  royalties  pafd  oat  of  adfusted 
foreign  base  oonpaay  fncama  or  insumaca 
incoBa. 

(5)  Exclusion  of  rents  and  roy^e*  derived 
in  the  active  conduct  of  a  trade  or  business 

(6)  Treatment  of  tax  exempt  interest 
(cj  Excluded  rents. 

(1)  Ttede  or  business  cases. 

(2)  Special  rales. 

(i)  Adding  sabatantial  vahw. 
(ii)  Substantiality  of  fareign  orfaaization. 
(iii)  Definitioa  of  active  leasing  expense 
(iv)  Adjusted  leasing  profits. 

(3)  Illustrations. 

(d7  Excluded  royalties. 

(1)  IVade  or  bnsmess  cases. 

(2)  Special  rules. 

|i)  Addii«  substantial  vahw. 
(ii)  Substantiality  of  fbreipi  oigaaiatian. 
(iii)  Definitioa  of  active  licensing  expense. 
(iv)  Definition  of  adjasted  licensing  profit. 

(3)  Illustrations. 

(e)  Certain  property  transactions. 

(1)  in  general. 

(i)  Indasion  of  FPHC  hicome. 
jii)  Doal  character  property. 

(2)  Property  that  gives  rise  to  certain 
income. 

(i)  In  generaL 
(ii)  Exception. 

(3)  Property  that  does  not  give  rise  to 
income. 

(4)  Classification  of  gain  or  loss  from  the 
dispositian  of  a  debt  instrument  or  en  a 
deferred  payment  sale. 

(i)  Gain, 
(ii)  Loss. 

(5)  Classification  of  options  and  other 
ri^ts  to  acquire  or  transfer  property. 

(6)  Qassification  of  certain  interests  far 
pass-through  entities. 

(Reserved) 

(0  CoBModities  transactiona. 

(IjInganaraL 

(2)  Definitions, 
(i)  Commodity. 

(ii)  Commodities  transaction. 

(3)  Definition  of  the  term  "qoalffied  acthre 
sales". 

({]  In  general. 

(ii)  Sale  of  commodities. 

(iii)  Active  condact  of  a  commodities 
business. 

(iv)  Definition  of  the  term  "substantiany 
all." 

(4)  Definition  of  the  term  "qoabfied  hedging 
transaction". 

(g)  Foreign  currency  gain. 

(1)  In  general. 

(2)  Exceptions. 

(i)  Qualified  business  units  using  the  dollar 
approximate  separate  transactions  method. 


(ii)  Tradag  to  exchtda  fareig*  aitreacy 
gain  or  loaa  bom  qaalifiad  busiaesa  and 
hedging  transactions. 

(iiil  Election  out  of  tracing. 

(3)  Definition  of  the  term  "qualified 
business  tranaactton". 

(i)  In  general. 

(ii)  Speiilfc  section  0M  transactions 
attribataU*  to  tha  aala  of  goods  or  service*. 

( A)  AcqaWttOB  af  dabt  instraoMnls. 

(B)  BecBiaiag  the  obUpor  ander  debt 
instruneato. 

(C)  AfiCTual  of  any  ilea  of  yosa  incoaw. 

(D)  Accrual  of  aiv  iteaa  of  expenae. 

(E)  Entering  into  forward  contracts,  futures 
contracts,  options,  and  similar  instroraents. 

(F)  Disposition  of  nonfmctfonal  currency. 

(4)  Definition  of  the  term  "qualified  hedging 
transaction'*. 

(i)  in  generaL 

(ii)  Chsnge  in  purpose  of  hedging 
transaction. 

(5)  Election  oat  of  tracing 
(i)  fai  general. 

(ii)  Exceptioa 
(iii)  Procedure. 

(A)  In  generaL 

(B)  Time  and  manner. 

(C)  Termination. 

(h)  Inooae  eqaivalent  to  interest 
(1)  In  generaL 
(2)iUustratiaM. 

(3)  Inconw  ecinivalent  to  interest  from 
factoring. 

(i)  General  rule. 

(ii)  Exceptions. 

(iii)  Factored  receivable. 

(iv)  Illustrations. 

(4)  Determination  of  sales  income. 

(5)  Receivables  arising  from  performance  of 
services. 

S1.9S4-1    [nninlgnHiila>|tJ64A-H 
i*af.  X  Section  1 J64-1  is  redesignated 

as  \  1.9MA-1. 
Par.  4.  The  following  new  section  is 

added: 

S1.a64-1T    fBrsipi 

1M6  (tiaporsry). 


St, 


(a)  In  geaemi—{\)  Ptvptme  ondacope. 
Section  SM  (b)  thitragb  (g)  and  t  S  1S6«- 
IT  and  1.964-2T  provide  rales  for 
coiBputing  the  foreigD  base  cotapany 
inconM  of  a  controUed  foreign 
corporation.  Foreign  base  company 
income  is  incfcrisd  in  the  subpart  F 
income  of  a  oootrtiUcd  fioreign 
corporatkm  under  the  ttdes  of  sectioa 
952  and  the  regnlatians  themnder. 
Subpart  F  income  is  included  tai  the 
gross  income  of  •  United  States 
shardiolder  of  a  oontroUed  forelpi 
corporatioa  onder  the  rales  of  secttoo 
951  and  the  regalations  thereonder.  and 
thus  is  subject  to  current  taxation  under 
sectiottl  or  11  of  the  Code.  The 
determination  of  wliether  a  foreign 
corporation  is  a  controUed  foreign 
corporation,  dte  snbpart  P  income  of 
which  ia  included  currently  in  the  grass 
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income  of  its  United  States 
shareholders,  is  made  under  the  rules  of 
section  957  and  the  regulations 
thereunder. 

(2)  Gross  fopeiffi  bate  company 
income.  For  taxable  years  of  a 
controUed  foreign  corporation  be^nning 
after  December  31, 1968,  the  ^tws 
foreign  base  company  income  of  a 
controlled  foreign  corporation  consists 
of  the  following  categories  of  gross 
income: 

(i)  Its  foreign  personal  holding 
company  income,  as  defined  in  section 
954(c)  and  S  1.954-2T, 

(ii)  Its  foreign  base  company  sales 
income,  as  defined  in  section  954(d)  and 
the  regulations  thereunder, 

(iii)  Its  foreign  base  company  services 
income,  as  defmed  in  section  954(e)  and 
the  regulations  thereunder. 

(iv)  Its  foreign  base  company  shipping 
income,  as  defmed  in  section  954(f]  and 
the  regulations  thereunder,  and 

(v)  Its  foreign  base  company  oil 
related  income,  as  deGned  in  section 
954(g)  and  the  regulations  thereunder. 

(3)  Adjusted  gross  foreign  base 
company  income.  The  term  "adjusted 
gross  foreign  base  company  income" 
means  the  gross  foreign  base  company 
income  of  a  controlled  foreign 
corporation  as  adjusted  by  the  de 
minimis  and  full  inclusion  ndes  of 
paragraph  (b)  of  this  section. 

(4)  Net  foreign  base  company  income. 
The  term  "net  foreign  base  company 
income"  means  the  adjusted  gross 
foreign  base  company  income  of  a 
controlled  foreign  corporation  reduced 
so  as  to  take  account  of  deductions 
properly  allocable  to  such  iiKome  under 
the  rules  of  section  954{bK5)  and 
paragraph  (c)  of  this  section.  In 
computing  net  foreign  base  company 
income,  foreign  personal  holding 
company  income  is  reduced  (but  not 
below  zero)  by  related  person  interest 
expense  before  allocating  and 
apportioning  other  expenses  in 
accordance  with  the  rales  of  paragraph 
(c)  of  this  section  and  {  1.904(d}-5(c)(2). 

(5)  Adjusted  net  foreign  base  company 
income.  The  term  "adjusted  net  foreign 
base  company  income"  meaiu  the  net 
foreign  base  company  income  of  a 
controlled  foreign  corporation  reduced 
by  any  items  of  net  foreign  base 
company  income  for  adiich  the  high  tax 
exception  of  paragraph  (d)  of  this 
section  is  elected.  The  term  "foreign 
base  company  income"  as  used  in  the 
Code  and  elsewhere  in  the  regulations 
generally  means  adjusted  net  foreign 
base  company  income. 

(6)  Insurance  income  definitions.  The 
term  "gross  insurance  income"  includes 
any  item  of  gross  income  taken  into 
account  in  determining  insurance 


income  under  section  953  and  the 
regulations  thereimder.  The  term 
"adjusted  gross  insurance  income" 
means  gross  insurance  income  as 
adjusted  by  tfie  de  miiumis  and  full 
inclusion  rules  of  paragraph  (b)  of  this 
section.  Ilie  term  "net  insurance 
income"  means  adjusted  gross  insurance 
income  reduced  under  section  953  and 
the  regulations  thereimder  so  as  to  take 
into  account  deductions  properly 
allocable  or  apportionable  to  such 
income.  Hie  term  "adjusted  net 
insurance  income"  means  net  insurance 
income  reduced  by  any  items  of  net 
insurance  income  for  which  the  hi^  tax 
exception  of  paragraph  (d)  of  this 
section  is  elected. 

(7)  Additional  items  of  adjusted  net 
foreign  base  company  income  or 
adjusted  net  insurance  income  by 
reason  of  section  952(c).  Earnings  and 
profits  of  the  controlled  foreign 
corporation  that  are  recharacterized  as 
foreign  base  ctnnpany  income  or 
insurance  income  under  section  952(c] 
are  items  of  adjusted  net  foreign  base 
company  income  or  adjusted  net 
insurance  income.  Thus,  they  are  not 
included  in  the  gross  foreign  base 
company  income  or  gross  insurance 
income  of  the  controlled  foreign 
corporation  in  computing  adjusted  gross 
foreign  base  company  income  or 
adjusted  gross  insurance  income  (for 
purposes  of  applying  the  de  minimis  and 
full  inclusion  tests  of  paragraph  (b)  of 
this  section). 

(8)  Illustration.  The  order  of 
computation  is  illustrated  by  the 
following  example.  Computations  in  this 
paragraph  (a)(6)  and  in  paragraph  (bH5) 
of  this  section  involving  the  operation  of 
section  952(c]  are  included  for  purposes 
of  illustration  only  and  do  not  provide 
substantive  rules  concerning  the 
operation  of  that  section. 

Example,  (i)  Gross  income.  CPC,  a 
controUed  foreign  corporation,  has  gross 
income  of  $1000  for  the  current  taxable  year. 
Of  that  SlOOO  of  income,  $100  is  interest 
income  that  is  included  in  the  definition  of 
foreign  personal  holding  company  income 
under  section  954(c)(1)(A)  and  S  1.954- 
ZT(b)(l)(ii),  is  not  income  from  a  trade  or 
service  receivable  described  in  section 
864(d)(l]  or  (6),  and  is  not  excluded  from 
foreign  penonal  holding  company  income 
under  any  provision  of  section  954(c)  and 
S  1.SS4-2T.  Another  $50  is  foreign  base 
company  sales  income  under  section  9S4(d) 
and  the  regulations  thereunder.  The 
remaining  $850  of  gross  income  is  not 
included  in  the  definition  of  foreign  base 
company  income  or  insurance  income  under 
sections  954(c),  (d),  (e).  (f).  (g).  or  953  and  the 
regulations  thereunder,  and  is  forei^  source 
general  limitation  income  described  in 
section  904(dHl)(n  and  the  regulations 
thereunder. 


(ii)  Expenses.  CPC  has  expenses  for  the 
current  taxable  year  of  SSOa  Of  tluit  $500.  $8 
is  from  interest  paid  to  a  related  person  and 
is  allocable  to  foreign  personal  holding 
company  income  along  %vith  $2  of  other 
expense.  Another  $20  of  expense  is  allocable 
to  foreign  base  company  stJes.  The  remaining 
$470  of  expense  is  allocable  (o  income  other 
than  foreign  base  company  income  or 
insurance  income. 

(iii)  Earnings  and  deficits.  CFC  has 
earnings  and  profits  for  the  current  taxable 
year  of  $500.  In  the  prior  taxable  year,  CPC 
had  losses  with  respect  to  inoome  other  than 
gross  forei^i  base  oamfmay  incoaie  or  gross 
insurance  income.  ^  reason  of  the  Hnilabon 
provided  under  section  9S2(c)(lKA)  and  the 
regulations  therewider,  tfaoae  loases  ledoced 
the  Subpart  F  inoome  (consisting  entirely  of 
fareign  source  general  haritatian  incoaw)  of 
C/t:  by  $600  for  the  prior  taxable  year. 

(iv)  7*0X69.  Forei^i  tax  of  $30  is  considered 
imposed  on  the  interest  income  under  the 
rules  of  section  954(b)(4)  and  para^aph  (d)  of 
this  section.  Foreign  tax  of  $14  is  oonaidered 
imposed  an  the  foreign  base  company  sales 
income  under  the  rules  of  section  954(bK4) 
and  paragraph  (d)  of  this  section.  Foreign  tax 
of  $177  is  considoed  imposed  on  the 
remaining  foreign  sooroe  general  linutatioa 
income  mider  the  ndes  of  section  954(bM4) 
and  paragraph  (d)  of  this  sectioa.  For  the 
taxable  year  of  the  fareign  corporation,  the 
maximum  U.S.  rate  of  taxation  onder  section 
11  is  34  percent 

(v)  Conclusion.  Based  on  these  facts,  if  CFC 
elects  to  exclude  all  items  of  income  subject 
to  a  high  foreign  tax  under  section  354(b)(4) 
and  paragraph  (d),  it  will  have  $500  of 
subpart  F  income  as  defined  in  section  9S2(a) 
(consisting  entirely  of  foreign  somx:e  general 
limitation  income)  determined  as  follows. 
The  following  steps  do  not  illustrate  the 
computation  of  the  subpart  F  income  of  a 
controlled  foreign  corporation  that  has 
income  from  a  trade  or  service  receivable 
treated  as  interest  under  section  8B4(d)(l]  or 
interest  described  in  section  a84(d)(6). 

Step  t — Determine  gross  income: 

(1)  Gross  income $1000 

Step  2 — Determine  gross  foreign  Itose 
company  income  and  gross  insurance 
income: 

(2)  Interest  income  included  in  foreign 

personal  holding  company  income 
under  section  954  (c) 100 

(3)  Foreign  base  company  sales  inoome 
raider  section  9S4(d) — 50 

(4)  Total  gross  foreign  base  company 

income  gross  insurance  income  as 

defined  in  sections  954(c),  (d).  (e), 

(f)  and  (g)  and  953  and  the 

regulations  thereunder  (line  (3) 

plus  line  (4)) 150 

Step  3— Determine  adjusted  gross  foreign 
base  company  income  and  adjusted  gross 
insurance  income: 

(5)  Five  percent  of  gross  income  (.05  X 

Une(l)) 

(6)  Seventy  percent  of  gross  income 

(.70  X  line  (1)) -.-. 

(7)  Adjusted  gross  foreign  base 

company  income  and  adjusted 


..50 


_700 
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gross  insurance  income  after  the  company  income  after  applying 

application  of  the  de  minimis  test  section  9S4(b)(4)  and  paragraph  (d) 

of  paragraph  (b)  (line  (4),  or  zero  if  (line  (13),  reduced  by  the  sum  of 

line  (4)  is  less  than  the  lesser  of  line  (20)  and  line  (21)) „~ 0 

line  (5)  or  Sl.OOaOOO) 150  _.      ,     _  .      ^     .  j      .■ 

(8)  Adjusted  gross  foreign  base  ^^P  7-Compute  adjusted  net  insurance 
company  income  and  adjusted  income: 

gross  insurance  income  after  the  (23)  Adjusted  net  insurance  income 0 

application  of  the  full  inclusion  test  „,     „     «..•,.       .  .    .■       ,    .■    .    . 

of  paragraph  (b)  (line  (4).  or  line  (1)  Step&-Add,l,ons  to  or  reduction  of  adjusted 

if  line  (4)  is  greater  than  line  (6)) 150  net  foreign  base  company  income  by  reason 

"^  of  section  852(c): 

Step  4-Compute  net  foreign  base  company  (24)  Earnings  and  profits  for  the 

income:  current  year 500 

(9)  Related  person  interest  expense  (25)  The  excess  in  earnings  and  profits 
and  other  expense  allocable  and  over  subpart  F  income  subject  to 
apportionable  to  foreign  personal  being  recharacterized  as  adjusted 
holding  company  income 10  net  foreign  base  company  income 

(10)  Deductions  allocable  and  under  section  952(c)(2)  (excess  of 
apportionable  to  foreign  base  line  (24)  over  the  sum  of  lines  (22) 
company  sales  income 20  and  (23):  if  there  is  a  deficit,  then 

(11)  Foreign  personal  holding  company  the  limitation  of  section  952(c)(1) 

income  after  allocating  deductions  may  apply  for  the  current  year) 500 

under  section  954(b)(5)  and  (26)  Amount  of  reduction  in  subpart  F 
paragraph  (c)  of  this  section  (the  income  for  prior  taxable  years  by 

lesser  of  line  (2)  or  line  (7),  reduced  reason  of  the  limitation  of  section 

(but  not  below  zero)  by  line  (9)) 90  952(c)(1)  and  the  regulations 

(12)  Foreign  base  company  sales  thereunder 600 

income  after  allocating  deductions  (27)  Subpart  F  income  as  defined  in 

under  section  954(b)(5)  and                                      section  952(a),  assuming  section 
paragraph  (c)  of  this  section  (the                           952{a]  (3),  (4),  or  (5)  does  not  apply 
lesser  of  line  (3)  or  line  (7).  reduced                     (the  sura  of  line  (22).  line  (23),  and 
(but  not  below  zero)  by  line  (10)) 30  the  lesser  of  line  (25)  or  line  (26)) 500 

(13)  Total  net  foreign  base  company  r b)  Computation  of  adjusted  gross 

!srte'ct';Si;Sani"'="°"'  f^'^" 'f^^  --^->' '—  ^'"i,,, 

paragraph  (c)  (line  (11  plus  line  adjusted  gross  insurance  income-{\) 

(12)) „ 120  ^*  minimis  rule,  etc. — (ij  In  general.  If 

tlie  de  minimis  rule  of  paragraph 

Step  5-Compute  net  insurance  income:  {b)(l)(ii)  of  this  secUon  applies,  then 

(14)  Net  insurance  income  under  adjusted  gross  foreign  base  company 
section  953  and  the  regulations  income  and  adjusted  gross  insurance 
thereunder 0  income  are  each  equal  to  zero.  If  the  full 

Step  6— Compute  adjusted  net  foreign  base  inclusion  rule  of  paragraph  (bKl  )(iii)  of 

company  income:  this  section  applies,  then  adjusted  gross 

(15)  Foreign  tax  imposed  on  foreign  foreign  base  company  income  consists 
personal  holding  company  income  of  all  items  of  gross  income  of  the 

(as  determined  under  paragraph  controlled  foreign  corporation  other  than 

J**)) 30  gross  insurance  income,  and  adjusted 

(16)  Foreign  tax  imposed  on  foreign  g^^,  insurance  income  consists  of  all 

base  company  sales  income  (as  j«„„„  „r  „^_.  .„»...„..^„  !_ ^« 

determined  uider  paragraph  (d)) 14  ^^P^"  °[  8"°"  insurance  mcome. 

(17)  Ninety  percent  of  the  maximum  Otherwise,  the  adjusted  gross  fore  gn 
U.S.  corporate  tax  rate „.30.S  base  company  income  of  a  controlled 

(18)  Effective  rate  of  foreign  tax  foreign  corporation  consists  of  the  gross 
imposed  on  foreign  personal  foreign  base  company  income  of  the 
holding  company  income  (interest)  controlled  foreign  corporation,  and  the 
under  section  954(b)(4)  and  adjusted  gross  insurance  income  of  a 
para^aph  (d)  (line  (15)  divided  by  controlled  foreign  corporation  consists 

(19)  Sfective'ra'te '^f  forei^t« "^  *^^°",  insurance  income  of  the 

imposed  on  S40  of  for^gn  base  controlled  foreign  corporation, 
company  sales  income  under  I")  '■'*'*  percent  de  minimis  test— {A) 

section  954(b)(4)  and  paragraph  (d)  ^"  general  The  de  minimis  rule  of  this 

(line  (16)  divided  by  line  (12)) 47  paragraph  (b)(l)(ii)  applies  if  the  sum  of 

(20)  Foreign  personal  holding  company  the  gross  foreign  base  company  income 
income  subject  to  a  high  foreign  and  the  gross  insurance  income  of  a 
**« '"***h  wTlzer^^Wni  fn)  if  Controlled  foreign  corporation  is  less 

line  (18)  is  greater  than  line  (17)) 90  ***??,  l**®  '^"^f  °f~ 

f»ii  P/,Ji«, !.«.» r.^^r,^^..  ..i„.  (')  5  percent  of  gross  income,  or 

(21)  Foreign  base  company  sales  f<»i«innnnnn 

income  subject  to  a  high  foreign  o     .    «  ji      i  u    ^ 

tax  under  section  954(b)(4)  and  Controlled  foreign  corporations  having  a 

paragraph  (d)  (zero,  or  line  (12)  if  functional  currency  other  than  the  U.S. 

line  (19)  is  greater  than  line  (17)) 30  dollar  shall  translate  the  $1,000,000 

(22)  Adjusted  net  foreign  base  threshold  using  the  exchange  rate 


provided  under  section  gC9(b](3)  and  the 
regulations  thereunder  for  amoimts 
included  in  income  under  section  951(a). 

(B)  Coordination  with  section  884(d). 
Gross  foreign  base  company  income  or 
gross  insurance  income  of  a  controlled 
foreign  corporation  always  includes 
items  of  income  from  trade  or  service 
receivables  described  in  section 
864(d)(1)  or  (6).  even  if  the  de  minimis 
rule  of  this  paragraph  (b)(l)(ii)  is 
otherwise  applicable.  In  that  case, 
adjusted  gross  foreign  base  company 
income  consists  only  of  the  items  of 
income  from  trade  o^  service  receivables 
described  in  section  864(d)(1)  or  (6)  that 
are  included  in  gross  foreign  base 
company  income,  and  adjusted  gross 
insurance  income  consists  only  of  the 
items  of  income  from  trade  or  service 
receivables  described  in  section 
a64(d)(l)  or  (6)  that  are  inchtded  in  gross 
insurance  income. 

(iii)  Seventy  percent  full  inclusion 
test.  The  full  inclusion  rule  of  this 
paragraph  (b](l)(iii)  applies  if  the  sum  of 
the  foreign  base  company  income  and 
the  gross  insurance  income  for  the 
taxable  year  exceeds  70  percent  of  gross 
income. 

(2)  Character  of  items  of  gross  income 
included  in  adjusted  gross  foreign  base 
company  income.  The  items  of  gross 
income  included  in  the  adjusted  gross 
foreign  base  company  income  of  a 
controlled  foreign  corporation  retain 
their  character  as  foreign  personal 
holding  company  income,  foreign  base 
company  sales  income,  foreign  base 
company  services  income,  foreign  base 
company  shipping  income,  or  foreign 
base  company  oil  related  income.  Items 
of  gross  income  included  in  adjusted 
gross  income  because  the  full  inclusion 
test  of  paragraph  (b)(l)(iii)  of  this 
section  is  met  are  termed  "full  inclusion 
foreign  base  company  income."  and 
constitute  a  separate  category  of 
adjusted  gross  foreign  base  company 
income  for  purposes  of  allocating  and 
apportioning  deductions  under 
paragraph  (c)  of  this  section. 

(3)  Coordination  with  section  952(c). 
Items  of  gross  foreign  base  company 
income  or  gross  insiu-ance  income  that 
are  excluded  from  adjusted  foreign  base 
company  income  or  adjusted  gross 
insurance  income  because  the  de 
minimis  test  of  paragraph  (b)(l)(ii)  of 
this  section  is  met  are  potentially 
subject  to  recharacterization  as  adjusted 
net  foreign  base  company  income  or 
adjusted  net  insurance  income  (or  other 
categories  of  income  included  in  the 
computation  of  Subpart  F  income  imder 
section  952  and  the  regulations 
thereunder)  for  the  taxable  year  under 
the  rules  of  section  952(c).  Items  of  full 
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inclusion  foreign  base  company  income 
that  are  included  in  adjusted  gross 
foreign  base  company  income  because 
the  full  inclusion  test  of  paragraph 
(b)(l)(iil)  of  this  section  is  met,  and  are 
included  in  Subpart  F  income  imder 
section  952  and  the  regulations 
thereunder,  do  not  reduce  amounts  that, 
under  section  952(c].  are  subject  to 
recharacterization  in  later  years  on 
account  of  deceits  in  prior  years. 

(4)  Anti-abuse  ru/e— (i)  In  general.  For 
purposes  of  applying  the  de  minimis  and 
full  inclusion  tests  of  paragraph  (b)(1)  of 
this  section,  the  income  of  two  or  more 
controlled  foreign  corporations  shall  be 
aggregated  and  treated  as  the  income  of 
a  single  corporation  if  one  principal 
purpose  for  separately  organizing, 
acquiring,  or  maintaining  such  multiple 
corporations  is  to  avoid  the  application 
of  the  de  minimis  or  ftill  inclusion 
requirements  of  paragraph  (b)(1)  of  this 
section.  For  paiposes  of  this  paragraph 
(b),  a  principal  purpose  need  not  be  the 
purpose  of  first  importance. 

(ii)  Presumption.  Two  or  more 
controlled  foreign  corporations  are 
presumed  to  have  been  oiganized, 
acquired  or  maintained  to  avoid  the 
effect  of  the  de  minimis  and  full 
inclusion  requirements  of  paragraph 
(b)(1)  of  this  section  if  the  corporations 
are  related  persons  as  deCned  in 
subdivision  (iii)  of  this  paragraph  (b)(4) 
and  the  corporations  are  described  in 
subdivision  (A).  (B),  or  (C).  This 
presumption  may  be  rebutted  by  proof 
to  the  contrary. 

(A)  The  activities  now  carried  on  by 
the  controlled  foreign  corporations,  or 
the  assets  used  in  those  activities,  are 
substantially  the  same  activities  that 
were  carried  on,  or  assets  that  were 
previously  held  by  a  single  controlled 
foreign  corporation,  and  the  United 
States  shareholders  of  the  controlled 
foreign  corporations  or  related  persons 
(as  determined  under  subdivision  (iii)  of 
this  paragraph'(b)(4))  are  substantially 
the  same  as  the  United  States 
shareholders  of  the  one  controlled 
foreign  coiporation  in  that  prior  taxable 
year.  A  presumption  made  in  connection 
with  the  requirements  of  this 
subdivision  (A)  of  paragraph  (bK4Kii) 
may  be  rebutted  by  proof  that  the 
activities  carried  on  by  each  controlled 
foreign  corporation  would  constitute  a 
separate  branch  under  the  principles  of 
§  1.367(a)-6T(g)  if  carried  on  direcdy  by 
a  United  States  person. 

(B)  The  controlled  foreign 
corporations  cany  on  a  business, 
financial  operatioa  or  venture  as 
partners  direcdy  or  indirectly  in  a 
partnership  (as  deflned  in  section 
7701(a)(2]  and  S  301.7701-3)  that  is  a 
related  person  (as  defined  in  subdivision 


(iii)  of  this  paragraph  (b)(4)]  with  tesgecX 
to  each  such  controlled  foreign 
corporation. 

(C)  The  activities  carried  on  by  the 
controlled  foreign  corporations  would 
constitute  a  single  branch  operation 
under  §  1.367(a)-6T(g)(2)  if  carried  on 
direcUy  by  the  United  States  person. 

(iii)  Related  persons.  For  purposes  of 
this  paragraph  (b).  two  or  more  persons 
are  related  persons  if  they  are  in  a 
relationship  described  in  section  267(b). 
In  determining  for  purposes  of  this 
paragraph  (b)  whether  two  or  more 
corporations  are  members  of  the  same 
controlled  group  under  section  267(b)(3). 
a  person  is  considered  to  own  stock 
owned  direcUy  by  such  person,  stock 
owned  with  the  application  of  section 
1563(e)(1).  and  stock  owned  with  the 
application  of  section  267(c).  In 
determining  for  purposes  of  this 
paragraph  (b)  whether  a  corporation  is 
related  to  a  partnership  imder  section 
267(b)(10).  a  person  is  considered  to  own 
the  partnership  interest  owned  directly 
by  such  person  and  the  ptutnership 
interest  owned  with  the  application  of 
section  267(e)(3). 

(iv)  Illustration.  The  following 
example  illustrates  the  application  of 
this  paragraph  (b)(4]. 

Example.  USP  is  the  sole  United  States 
shareholder  of  three  controlled  foreign 
corporations:  CFCl,  CFC2  and  CFC3.  The 
three  controlled  foreign  corponitioas  ail  have 
the  same  taxable  year.  The  three  controlled 
foreign  corporations  are  partners  in  FP,  a 
foreign  entity  classified  as  a  partnership 
under  section  7701(a)(2)  and  §  301.7701-3  of 
the  regulations.  For  their  current  taxable 
years,  each  of  the  controlled  foreign 
corporations  derives  all  of  its  income  other 
than  foreign  base  company  income  from 
activities  conducted  through  FP,  and  its 
foreign  base  company  income  from  activities 
conducted  both  jointly  through  fPand 
separately  witliout  FP.  Based  on  the  facts  in 
the  table  below,  for  their  current  taxable 
years,  the  foreign  base  company  income 
derived  by  each  controlled  foreign 
corporation,  including  income  derived  from 
FP,  is  less  than  five  percent  of  the  gross 
income  of  each  controlled  foreign  corporabon 
and  is  less  than  $1,000,000: 


CFCl 

CFC2 

CFC3 

Gross 

Income.... 

$4,000,000 

$8,000,000 

$12,000,000 

Five 

peroent 

of  gross 

inoome.... 

200,000 

400,000 

600,000 

Foreign 

base 

compa- 

ny 

Incoow.... 

199,000 

398,000 

597,000 

ThttS.  without  the  application  vi  the  anti- 
abuse  rule  of  this  subparagraph  (5).  each 


cxmtrolled  foreign  ooiporatkni  wotild  be 
treated  as  having  no  foteigD  base  compaoy 
income  after  the  application  of  the  de 
minimis  rule  of  sectioa  fl64(bX3XA)  and 
S  1.954-lITbKl). 

However,  under  these  facta  Ifae 
requirements  of  subdivision  (i)  of  this 
paragraph  (b)(4)  are  presumed  to  l>e  met.  Ttie 
sum  of  the  fbfeign  base  company  income  of 
the  controlled  foreign  coiporatioos  is 
$1,194,000.  Thus,  the  amount  of  adjusted  gross 
foreign  base  company  income  will  not  be  less 
than  the  amount  of  gross  foreign  base 
company  income  by  reason  of  the  de  minimis 
rule  of  section  9S4{b)(3)(A)  and  this 
paragraph  (b). 

(5)  Illustration.  The  following  example 
illustrates  computations  required  by 
sections  952  and  954  and  this  S  1-954-lT 
if  the  full  inclusion  test  of  paragraph 
(b)(l)(iii]  is  met  (see  paragraph  (aK8)  for 
an  example  illustrating  computations 
required  if  the  de  minimis  test  of 
paragraph  (bKl)(ii)  is  met): 

Example,  (i)  Gross  Income.  CFC,  a 
controlled  foreign  corporatian,  has  gross 
income  of  $1,000  for  the  current  taxable  year. 
Of  that  $1,000  of  income.  $720  is  interest 
income  that  is  included  in  the  definition  of 
foreign  personal  holdirtg  company  income 
under  section  954(c)(1)(A)  and  S  1.954- 
2T(b)(ii),  is  not  income  &mn  trade  or  service 
receivables  described  in  section  a64(d)  (1)  or 
(6),  and  is  not  exduied  from  foreign  personal 
holding  company  income  under  any 
provisions  of  section  9S4(c)  and  {  1.954-ZT. 
The  remaining  $280  is  services  income  that  is 
not  included  in  the  definition  of  foreign  base 
company  income  or  insurance  inoome  under 
sections  954(c).  (d),  (e).  (f).  (g)  or  953  and  the 
regulations  thereunder,  and  is  foreign  soiirce 
general  limitation  income  for  purposes  of 
section  904(d)(lHI)- 

(ii)  Expenses.  CPC  has  expenses  for  the 
current  taxable  year  of  $650.  Of  that  $650. 
$350  is  from  interest  paid  to  related  persons 
that  is  allocable  to  ftneign  personal  holding 
company  income  along  with  $50  of  other 
expense.  Tlie  remaining  $250  of  expense  is 
allocable  to  services  income  other  than 
foreign  base  company  income  or  insurance 
income. 

(iii)  Earnings  and  deficits.  CTUhas 
earnings  and  profits  for  the  current  taxable 
year  of  $350.  In  the  prior  taxable  year,  CFC 
had  losses  with  respect  to  income  other  than 
foreign  base  company  income  or  insurance 
income.  By  reason  of  the  limitation  provided 
under  section  3»2(c)(lKA)  and  the  regalatians 
thereunder,  those  losses  reduced  the  subpart 
F  income  of  CFC  (consisting  entirely  of 
foreign  source  general  limitation  income]  by 
$600  for  the  prior  taxable  year. 

(iv)  Taxes.  A  foreign  tax  of  $120  is 
considered  imposed  on  the  $720  of  interest 
income  under  the  rules  of  section  954(t>M4) 
and  paragraph  (d)  of  this  section,  and  a 
foreign  tax  of  $2  is  considered  imposed  oo  the 
services  income  under  the  rules  of  section 
954(b)(4)  and  paragraph  (d)  of  this  sectian. 
For  the  taxable  year  of  the  foreign 
corporation,  the  Btaximum  U.S.  rate  of 
taxation  under  sectioa  11  is  34  percent 
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(v)  Conclusion.  Based  on  these  facts,  if  CFC 
elects  to  exclude  ail  items  of  income  subject 
to  a  high  foreign  tax  under  section  954(b)(4) 
and  paragraph  (d).  it  will  have  $350  of 
subpart  F  income  as  defined  in  section  962(a) 
determined  as  follows: 

Step  1 — Detennine  gross  income: 

(I)  Gross  income — ..-.._>......>- — $1000 

Step  2 — Compute  gross  foreign  base  company 
income  and  gross  insurance  income: 

{»]  Gross  foreign  base  company 
income  and  insurance  income  as 
defined  in  sections  954(c).  (d).  (e), 
(f).  (g)  and  953  and  the  regulations 
thereunder  (interest  income) ~ 720 

Step  3— Compute  adjusted  gross  foreign  base 
company  income: 

(S)  Seventy  percent  of  gross  income 

(.70  X  line  (1)) „ 700 

(4)  Adjusted  gross  foreign  base 
company  income  or  insurance 
income  after  the  application  of  the 
full  inclusion  rule  of  this  paragraph 
(b)(1)  (line  (2).  or  line  (1)  if  line  (2) 

is  greater  than  line  (3)) _ 1000 

(5)  Full  inclusion  foreign  base  company 
income  under  paragraph  (a)(2)(vi) 

(line  (4)  minus  line  (2)) 280 

Step  4 — Compute  net  foreign  base  company 
income: 

(•)  Related  person  interest  expense 
and  other  deductions  allocable  and 
apportionable  to  foreign  personal 
holding  company  income  under 
section  954(b)(5)  and  paragraph 
(c) 400 

(7)  Deductions  allocable  and 
apportionable  to  full  inclusion 
foreign  base  company  income 
under  section  954(b)(5)  and 
paragraph  (c) 250 

(•)  Foreign  personal  holding  company 
income  after  allocating  deductions 
under  section  054(b)(5)  and 
paragraph  (c)  of  this  section  (line 
(2)  reduced  (but  not  below  zero)  by 
line  (6)) 320 

(t)  Full  inclusion  foreign  base  company 
income  after  allocating  deductions 
under  section  B54(b)(S)  paragraph 
(c)  of  this  section  (line  (5)  reduced 
(but  not  below  zero)  by  line  (7)) „ 30 

(10)  Total  gross  foreign  base  company 
income  after  allocating  deductions 
under  section  954(b)(5)  and 
paragraph  (c)  (line  (8)  plus  line 
(9)) 350 

Step  S — Compute  net  insurance  income: 

(II)  Net  insurance  income  under 
section  953  and  the  regulations 
thereunder 0 


Step  6 — Compute  adjusted  net  foreign  base 
company  income: 

(ia)  Foreign  tax  Imposed  on  foreign 
personal  holding  company  income 
(interest) „..„ 120 

(19)  Foreign  tax  imposed  on  full 
inclusion  foreign  base  company 
income „.  2 

(14)  Ninety  percent  of  the  ntaximum 

U.S.  corporate  tax  rate.~ .......30.0 


(IS)  Effective  rate  of  foreign  tax 
imposed  on  $320  of  foreign 
personal  holding  company  income 
under  section  954(b)(4)  and 
paragraph  (d)  (line  (12)  divided  by 
line  (8)) - -38 

(1*)  Effective  rate  of  foreign  lax 
imposed  of  $30  of  full  inclusion 
foreign  base  company  income 
under  section  0S4(b)(4)  and 
paragraph  (d)  (line  (13)  divided  by 
line  (9)) „ 7 

(17)  Foreign  personal  holding  company 
income  subject  to  a  high  foreign 
tax  under  section  054(b)(4)  and 
paragraph  (d)  (zero,  or  line  (8)  if 
line  (15)  is  greater  than  line  (14)) 320 

(II)  Full  inclusion  foreign  base 

company  income  subject  to  a  high 

foreign  tax  under  section  9S4(b)(4) 

and  paragraph  (d)  (zero,  or  line  (9) 

if  hne  (16)  is  greater  than  line 

(14)) 0 

(It)  Adjusted  net  foreign  base 
company  income  after  applying 
section  954(b)(4)  and  paragraph  (d) 
(line  (10),  reduced  by  the  sum  of 
line  (17)  and  line  (18)) ~~ 30 

Step  7— Compute  adjusted  net  insurance 

income: 

(20)  Adjusted  net  insurance  income. — - 0 

Step  8 — Additions  to  or  reduction  of  adjusted 
net  foreign  base  company  income  by  reason 
of  section  9S2(c): 

(11)  Earnings  and  profits  for  the 

current  year - 350 

(as)  The  excess  in  earnings  and  profits 
over  subpart  F  income,  which  is 
subject  to  being  recharacterized  as 
adjusted  net  foreign  base  company 
income  under  section  952(c)(2) 
(excess  of  line  (21)  over  the  sum  of 
line  (19)  and  line  (20)):  if  there  is  a 
deficit,  then  the  limitation  of 
952(c)(1)  may  apply  for  the  current 

year. - —  320 

(XS)  Amount  of  reduction  in  subpart  F 
income  for  prior  taxable  years  by 
reason  of  the  limitation  of  section 
952(c)(1)  and  the  regulations 

thereunder „ 800 

(a4)  Subpart  F  income  as  defined  in 
section  952(a).  assuming  section 
952(a)  (3),  (4),  or  (5)  does  not  apply 
(the  sum  of  line  (19)  and  line  (20) 
plus  the  lesser  of  line  (22)  or  Une 

(23)) - 350 

(as)  Amount  of  prior  years'  deficit 
remaining  to  be  recharacterised  as 
subpart  F  income  in  later  years 
under  section  952(c)  (excess  of  line 

(23)  over  line  (22)) —  280 

(c)  Computation  of  net  foreign  base 
company  income — ^The  net  foreign  base 
company  income  of  a  controlled  foreign 
corporation  is  computed  by  reducing 
(but  not  below  zero)  the  amount  of  gross 
income  in  each  of  the  categories  of 
adjusted  gross  foreign  base  company 
income  described  in  paragraph  (b)(2)  of 
this  section,  so  as  to  take  into  account 
deductions  allocable  and  apportionable 
to  such  income.  For  purposes  of  section 


954  and  this  section,  expenses  must  be 
allocated  and  apportioned  consistent 
with  the  allocation  and  apportionment 
of  expenses  for  purposes  of  section 
g04(d).  For  purposes  of  this  S  1.954-lT. 
an  item  of  net  foreign  base  company 
income  must  be  categorized  according  to 
the  category  of  adjusted  gross  foreign 
base  company  income  from  which  it  is 
derived.  Thus,  an  item  of  net  foreign 
base  company  income  must  be 
categorized  as  a  net  item  of — 

(1)  Foreign  personal  holding  company 
income. 

(2)  Foreign  base  company  sales 
income, 

(3)  Foreign  base  company  services 
income, 

(4)  Foreign  base  company  shipping 
income, 

(5)  Foreign  base  company  oil  related 
income,  or 

(6)  Full  inclusion  foreign  base 
company  income. 

(d)  Computation  of  adjusted  net 
foreign  base  company  income  or 
adjusted  net  insurance  income — (1) 
Application  of  high  tax  exception. 
Adjusted  net  foreign  base  company 
income  (or  adjusted  net  insurance 
income)  equals  the  net  foreign  base 
company  income  (or  net  insurance 
income)  of  a  controlled  foreign 
corporation,  reduced  by  any  item  of 
such  income  (other  than  foreign  base 
company  oil  related  income  as  defined 
in  section  954(g])  subject  to  the  high  tax 
exception  provided  by  section  954(b)(4) 
and  this  paragraph  (d).  An  item  of 
income  is  subject  to  the  high  tax 
exception  only  if — 

(i)  It  is  established  that  the  income 
was  subject  to  creditable  income  taxes 
imposed  by  a  foreign  country  or 
countries  at  an  effective  rate  that  is 
greater  than  90  percent  of  the  maximum 
rate  of  tax  specified  in  section  11  or  15 
for  the  taxable  year  of  the  controlled 
foreign  corporation;  and 

(ii)  An  election  is  made  under  section 
954(b)(4)  and  paragraph  (d)(5)  of  this 
section  to  exclude  the  income  from  the 
computation  of  subpart  F  income. 

See  paragraph  (d)(4)  of  this  section  for 
the  deftnition  of  the  term  "item  of 
income."  For  rules  concerning  the 
treatment  for  foreign  tax  credit  purposes 
of  amounts  excluded  from  subpart  F 
under  section  g54(b)(4).  see  {  904- 
1.4(c)(1). 

(2)  Effective  rate  at  which  taxes  are 
imposed.  For  purposes  of  this  paragraph 
(d),  the  effective  rate  at  which  taxes  are 
imposed  on  an  item  of  income  is — 

(i)  The  amount  of  income  taxes  paid 
or  accrued  (or  deemed  paid  or  accrued) 
with  respect  to  the  item  of  income. 
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determined  under  paragraph  (d)(3)  of 
this  section,  divided  by 

(ii)  The  item  of  net  foreign  base 
company  income  or  net  insurance 
income,  determined  under  paragraph 
(d)(4)  of  this  section  (including  the 
appropriate  amount  of  income  taxes 
referred  to  in  subdivision  (i)  of  this 
paragraph  (d)(2),  immediately  above). 

(3)  Taxes  paid  or  accrued  with  respect 
to  an  item  of  income — (i)  Income  other 
than  passive  foreign  personal  holding 
company  income.  The  amount  of  income 
taxes  paid  or  accrued  with  respect  to  an 
item  of  income  (other  than  an  item  of 
foreign  personal  holding  company 
income  that  is  passive  income)  for 
purposes  of  section  954(b)(4)  and  this 
paragraph  (d)  is  the  amount  of  foreign 
income  taxes  that  would  be  deemed 
paid  under  section  960  with  respect  to 
that  item  if  that  item  were  included  in 
the  gross  income  of  a  U.S.  shareholder 
under  section  951(a)(1)(A).  For  this 
purpose,  the  amounts  that  would  be 
deemed  paid  under  section  960  shall  be 
determined  separately  with  respect  to 
each  controlled  foreign  corporation  and 
without  regard  to  the  limitation 
applicable  under  section  904(a). 

(ii)  Passive  foreign  personal  holding 
company  income.  The  amount  of  income 
taxes  paid  or  accrued  with  respect  to  an 
item  of  foreign  personal  holding 
company  income  that  is  passive  income 
for  purposes  of  section  954(b)(4)  and  this 
paragraph  (d)  is  the  amount  of  foreign 
income  taxes  paid  or  accrued  or  deemed 
paid  by  the  foreign  corporation  that 
would  be  taken  into  account  for 
purposes  of  applying  the  provisions  of 
S  1.904-4(c)  with  respect  to  that  item  of 
income. 

(4)  Item  of  income — (i)  Income  other 
than  passive  foreign  personal  holding 
company  income.  The  high  tax 
exception  applies  (when  elected)  to  all 
income  that  constitutes  a  single  item 
under  this  paragraph  (d)(4).  A  single 
item  of  net  foreign  base  company 
income  or  net  insurance  income  is  an 
amount  of  net  foreign  base  company 
income  (other  than  foreign  personal 
holding  company  income  that  is  passive 
income)  or  net  insurance  income  that: 

(A)  Falls  within  a  single  category  of 
net  foreign  base  company  income,  as 
defined  in  paragraph  (c)  of  this  section, 
or  net  insurance  income,  and 

(B)  Also  falls  within  a  single  separate 
limitation  category  for  purposes  of 
sections  904(d)  and  960  and  the 
regulations  thereunder. 

(ii)  Passive  foreign  personal  holding 
company  income — (A)  In  general.  For 
purposes  of  this  paragraph  (d)  a  single 
item  of  net  foreign  personal  holding 
company  income  that  is  passive  income 
is  an  amount  of  such  income  that  falls 


within  a  single  group  of  passive  income 
under  the  grouping  rules  of  S  1.9G4-4(c) 
(3).  (4).  and  (5). 

(B)  Consistency  rule.  An  election  to 
exclude  income  from  subpart  F  must  be 
consistently  made  with  respect  to  all 
items  of  passive  foreign  personal 
holding  company  income  eligible  to  be 
excluded.  Thus,  high-taxed  passive 
foreign  personal  holding  company 
income  of  a  controlled  foreign 
corporation  must  be  excluded  in  its 
entirety,  or  remain  subject  to  subpart  F. 

(5)  Procedure.  The  election  provided 
by  this  paragraph  (d)  must  be  made — 

(i)  By  controlling  United  States 
shareholders,  as  defined  in  §  1.964- 
1(c)(5),  by  attaching  a  statement  to  such 
effect  with  their  original  or  amended 
income  tax  returns,  and  including  any 
additional  information  required  by 
subsequent  administrative 
pronouncements,  or 

(ii)  In  such  other  manner  as  may  be 
prescribed  in  subsequent  administrative 
pronouncements. 

An  election  made  imder  the  procedure 
provided  by  this  paragraph  (d)(5)  is 
binding  on  all  United  States 
shareholders  of  the  controlled  foreign 
corporation. 

(6)  Illustrations.  The  rules  of  this 
paragraph  (d)  are  illustrated  by  the 
following  examples. 

Example  (1).  (i)  Items  of  income.  During  its 
1987  taxable  year,  controlled  foreign 
corporation  CFC  receives  from  outside  its 
country  of  operation  portfolio  dividend 
income  of  $100  and  interest  income  of  $100 
(consisting  of  a  gross  payment  of  $150 
reduced  by  a  th^-country  withholding  tax  of 
$50).  For  purposes  of  illustration,  assume  that 
the  CFC  incurs  no  expenses.  None  of  the 
income  is  taxed  in  CFC's  country  of 
operation.  The  dividend  income  was  not 
subject  to  their-country  withholding  taxes. 
The  interest  income  was  subject  to 
withholding  taxes  equal  to  $50,  and  is 
therefore  high  withholding  tax  interest  for 
purposes  of  section  960  (pursuant  to  the 
operation  of  section  904).  The  dividend 
income  is  passive  income  for  purposes  of 
section  960.  Accordingly,  pursuant  to 
paragraph  (d)(4)  of  this  section,  CFC  has  two 
items  of  income:  (1)  $100  of  FPHC/passive 
income  (the  dividends)  and  (2)  $100  of  FPHC/ 
high  withholding  tax  income  (the  interest). 
The  election  under  paragraph  (d)(5)  of  this 
section  to  exclude  high-taxed  income  from 
the  operation  of  subpart  F  is  potentially 
apphcable  to  each  such  item  in  its  entirety. 

(ii)  Effective  rates  of  tax.  No  foreign  tax 
would  be  deemed  paid  under  section  960  with 
respect  to  item  (1).  Therefore,  the  effective 
rate  of  foreign  tax  is  0,  and  the  item  may  not 
be  excluded  from  subpart  F  under  the  rules  of 
this  paragraph  (d).  Foreign  tax  of  $50  would 
be  deemed  paid  under  section  960  with 
respect  to  item  (2).  Therefore,  the  effective 
rate  of  foreign  tax  is  33  percent  ($50  of 
creditable  taxes  paid,  divided  by  $150, 
consisting  of  the  item  of  net  foreign  base 


company  income  ($100)  plus  creditable  taxes 
paid  thereon  ($50).  The  highest  rate  of  tax 
specified  in  section  11  for  the  1987  taxable 
year  is  34  percent.  Accordingly,  item  (2)  may 
be  excluded  from  subpart  F  pursuant  to  an 
election  under  paragraph  (d)(5)  of  this 
section,  since  it  is  subject  to  foreign  tax  at  an 
effective  rate  that  is  greater  than  30.6  percent 
(90  percent  of  34  percent).  However,  it 
remains  high  withholding  tax  interest  when 
included. 

Example  (2J.  The  facts  are  the  same  as  in 
Example  (1),  except  that  CFC's  country  of 
operation  imposes  a  tax  of  $50  with  respect 
to  CFC's  dividend  income.  The  interest 
income  is  still  high  withholding  tax  interest. 
The  dividend  income  is  still  passive  income 
(without  regard  to  the  possible  applicability 
of  the  high  tax  exception  of  section  904(d)(2)). 
Accordingly,  CFC  has  two  items  of  income 
for  purposes  of  this  paragraph  (d):  (1)  $100  of 
FPHC/high  withholding  tax  interest  income, 
and  (2)  $50  of  FPHC/passive  income  (net  of 
the  $50  foreign  tax).  Both  items  are  taxed  at 
an  effective  rate  greater  than  31.6  percent. 
Item  1:  Foreign  tax  ($50)  divided  by  sum 
($150)  of  income  item  ($100)  plus  a«ditable 
tax  thereon  ($50)  equals  33  percent.  Item  2: 
Foreign  tax  ($50)  divided  by  sum  ($100)  of 
income  item  ($50)  plus  creditable  tax  thereon 
($50)  equals  50  percent.  Accordingly,  an 
election  may  be  made  under  paragraph  (d)(5) 
of  this  section  to  exclude  either,  both,  or 
neither  of  items  1  and  2  from  subpart  F. 

Example  (3J.  The  facts  are  the  same  as  in 
Example  (1),  except  that  the  $100  of  portfolio 
dividend  income  is  subject  to  a  third-country 
withholding  tax  of  $5a  and  the  $150  of 
interest  income  is  from  sources  within  CFC's 
coimtry  of  operation,  is  subject  to  a  $10 
income  tax  therein,  and  is  not  subject  to  a 
withholding  tax.  Although  the  interest  income 
and  the  dividend  income  are  both  passive 
income,  under  paragraph  (d)(4)(ii)(A)  of  this 
section  they  constitute  separate  items  of 
income  pursuant  to  the  application  of  the 
grouping  rules  of  {  1.904-4(c).  Accordingly, 
CFC  has  two  items  of  income  for  purposes  of 
this  paragraph  (d):  (1)  $50  (net  of  tax)  of 
FPHC/non-country  of  operation/greater  than 
15  percent  withholding  tax  income:  and  (2) 
$140  (net  of  $10  tax)  of  FPHC/country  <rf 
operation  income.  Item  1  is  taxed  at  an 
effective  rate  greater  than  30.6  percent,  but 
Item  2  is  not.  Item  1:  Foreign  tax  ($50)  divided 
by  sum  ($100)  of  income  item  ($50)  plus 
creditable  tax  thereon  ($50)  equals  SO 
percent.  Item  2:  Foreign  tax  ($10)  divided  by 
sum  ($150)  of  income  item  ($140)  plus 
creditable  tax  thereon  ($10)  equals  6.67 
percent.  Therefore,  an  election  may  be  made 
under  paragraph  (d)(5)  of  this  section  to 
exclude  Item  1  but  not  Item  2  from  subpart  F. 

Example  (4J.  The  facts  are  the  same  as  in 
Example  (3),  except  that  the  $150  of  interest 
income  is  subject  to  an  income  tax  of  $50  in 
CFC's  country  of  operation.  Accordingly,  CFC 
has  two  items  of  income,  as  in  Example  (4), 
but  both  items  are  taxed  at  an  effective  rate 
greater  than  30.6  percent.  Item  1:  F  ireign  tax 
($50)  divided  by  sum  ($100)  of  income  item 
($50)  plus  creditable  tax  thereon  ($50)  equals 
50  percent.  Item  2:  Foreign  tax  ($50)  divided 
by  sum  ($150)  if  income  item  ($100)  plus 
creditable  tax  thereon  ($50)  equals  33 
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percent.  Pursuant  to  the  consistency  rule  of 
paragraph  (d)(4)(ii)(B)  of  this  secUon.  CFC's 
shareholders  must  consistently  elect  or  not 
elect  to  exclude  from  subpart  F  all  items  of 
FPHC  income  that  are  eligible  to  be  excluded. 
Therefore,  an  election  may  be  made  to 
exclude  both  Item  1  and  Item  2  from  subpart 
F,  or  neither  may  be  excluded. 

(e)  Character  of  an  item  of  income — 

(1)  Substance  of  the  transaction.  For 
purposes  of  section  954  and  the 
regulations  thereimder,  items  of  income 
shall  be  characterized  in  accordance 
with  the  substance  of  the  transaction, 
and  not  in  accordance  with  the 
designation  applied  by  the  parties  to  the 
transaction.  For  example,  an  amount 
received  as  "rent"  which  actually 
constitutes  income  from  the  sale  of 
property,  royalties,  or  income  from 
services  shall  not  be  characterized  as 
"rent"  but  shall  be  characterized  as 
income  from  the  sale  of  property, 
royalties  or  income  from  services, 
respectively.  Local  law  shall  not  be 
controlling  in  characterizing  an  item  of 
income. 

(2)  Separable  character.  To  the  extent 
one  of  the  deHnitional  provisions  of 
section  953  or  954  describes  a  portion  of 
the  income  or  gain  derived  from  a 
transaction,  that  portion  of  income  or 
gain  is  so  characterized.  Thus,  a  single 
transaction  may  give  rise  to  income  in 
more  than  one  category  of  foreign  base 
company  income  described  in  paragraph 
(a)(2)  of  this  section.  For  example,  if  a 
controlled  foreign  corporation,  in  its 
business  of  purchasing  and  selling 
personal  property,  receives  interest 
(including  imputed  interest  and  market 
discount]  on  an  account  receivable 
arising  from  a  sale,  a  portion  of  the 
income  derived  from  the  transaction  by 
the  controlled  foreign  corporation  will 
be  interest,  and  another  portion  will  be 
gain  (or  loss)  from  the  sale  of  personal 
property.  If  the  sale  is  denominated  in  a 
currency  other  than  a  functional 
currency  as  defined  in  section  985  and 
the  regulations  thereunder,  the 
controlled  foreign  corporation  may  have 
additional  income  in  the  form  of  foreign 
currency  gain  as  defined  in  section  988. 

(3)  Predominant  character.  The 
portion  of  income  derived  from  a 
transaction  that  meets  the  definition  of 
foreign  personal  holding  company 
income  is  always  separately 
determinable,  and  thus  must  always  be 
segregated  from  other  income  and 
separately  claasified  under  paragraph 

(2)  of  this  paragraph  (e).  However,  the 
portion  of  income  derived  from  a 
transaction  that  would  meet  a. particular 
definitional  provision  under  section  954 
or  953  and  the  regulations  thereunder 
(other  than  the  definition  of  foreign 
personal  holding  company  income)  in 


unusual  circumstances  may  be 
indeterminable.  If  such  portion  is 
indeterminable,  it  must  be  classified  in 
accordance  with  the  predominant 
character  of  the  transaction.  For 
example,  if  a  controlled  foreign 
corporation  engineers,  fabricates,  and 
installs  a  fixed  offshore  drilling  platform 
as  part  of  an  integrated  transaction,  and 
the  portion  of  income  that  relates  to 
services  is  not  accounted  for  separately 
from  the  portion  that  relates  to  sales, 
and  is  otherwise  indeterminable,  then 
the  classification  of  income  from  the 
transaction  shall  be  made  in  accordance 
with  the  predominant  character  of  the 
particular  integrated  arrangement 

(4)  Coordination  of  categories  of  gross 
foreign  base  company  income  or  gross 
insurance  income.  The  definitions  of 
gross  foreign  base  company  income  and 
gross  insurance  income  are  limited  by 
the  following  rules  (to  be  appUed  in 
numerical  orider): 

(i)  If  an  item  of  income  is  included  in 
Subpart  F  income  under  section 
952(a)(1)  and  the  regulations  thereunder 
as  insurance  income,  it  is  by  definition 
excluded  from  any  other  category  of 
subpart  F  income. 

(ii)  If  an  item  of  income  is  included  in 
the  foreign  base  company  oil  related 
income  of  a  controlled  foreign 
corporation,  it  is  by  definition  excluded 
from  any  other  category  of  foreign  base 
company  income,  other  than  as  provided 
in  subdivision  (i)  of  this  paragraph  (e)(4). 

(iii)  If  an  item  of  income  is  included  in 
the  foreign  base  company  shipping 
income  of  a  controlled  foreign 
corporation,  it  is  by  definition  excluded 
from  any  other  category  of  foreign  base 
company  income,  other  than  as  provided 
in  subdivisions  (i)  and  (ii)  of  this 
paragraph  (e)(4). 

(iv)  If  an  item  of  income  is  included  in 
foreign  personal  holding  company 
income  of  a  controlled  foreign 
corporation,  it  is  by  definition  not 
included  in  any  other  category  of  foreign 
base  company  income,  other  than  as 
provided  in  subdivisions  (i),  (ii),  and  (iii) 
of  this  paragraph  (e)(4). 

An  item  of  income  shall  not  be  excluded 
from  the  definition  of  a  category  of  gross 
foreign  base  company  income  or  gross 
insurance  income  under  this  paragraph 
(e)(4)  by  reason  of  being  included  in  the 
general  definition  of  another  category  of 
gross  foreign  base  company  income  or 
gross  insurance  income,  if  the  item  of 
income  is  excluded  from  that  other 
category  by  a  more  specific  provision  of 
section  953  or  954  and  the  regulations 
thereunder.  For  example,  income 
derived  from  a  commodity  transaction 
that  is  excluded  from  foreign  personal 
holding  company  income  under  8  1.954- 


2T(f)  as  income  from  qualified  active 
sales  may  be  included  in  gross  foreign 
base  company  income  if  it  also  meets 
the  definition  of  foreign  base  company 
sales  income.  See  §  1.954-2T(a)(2)  for 
the  coordination  of  overlapping 
categories  within  the  definition  of 
foreign  personal  holding  company 
income. 

$1,954-2    [RsdMignatsd  as  9  1-9S4A-2] 
Par.  5.  Section  1.954-2  is  redesignated 

as  i  1.954A-2. 
Par.  6.  The  following  new  section  is 

added: 

S1.954-ZT   Foreign  Psrsonal  Holding 
Company  Inooms;  taxabio  yaars  beginning 
aftsr  Dscambar  31, 19M  (tamporary). 

(a)  Computation  of  foreign  personal 
holding  company  income — (1)  In 
general.  Foreign  personal  holding 
company  income  consists  of  the 
following  categories  of  income: 

(i)  Dividends,  interest,  rents,  royalties, 
and  annuities  as  defined  in  paragraph 
(b)  of  this  section; 

(ii)  Gain  from  certain  property 
transactions  as  defined  in  paragraph  (e) 
of  this  section; 

(iii)  Gain  from  commodities 
transactions  as  defined  in  paragraph  (f) 
of  this  section; 

(iv)  Foreign  currency  gain  as  defined 
in  paragraph  (g)  of  this  section;  and 

(v)  Income  equivalent  to  interest  as 
defined  in  paragraph  (h)  of  this  section. 
Paragraph  (a)(3)  of  this  section  provides 
rules  for  determining  the  use  or  purpose 
for  which  property  is  held,  if  a  change  in 
use  or  purpose  would  affect  the 
computation  of  foreign  personal  holding 
company  income  under  paragraphs  (e), 
(f),  and  (g)  of  this  section.  Paragraphs  (c) 
and  (d)  of  this  section  provide  rules  for 
determining  certain  rents  and  royalties 
that  are  excluded  fit)m  foreign  personal 
holding  company  income  under 
paragraph  (b)  of  this  section. 

(2)  Coordination  of  overlapping 
definitions.  If  a  particular  portion  of 
income  from  a  transaction  in  substance 
falls  within  more  than  one  of  the 
definitional  rules  of  section  954(c]  and 
this  section,  its  character  is  determined 
under  the  rules  of  subdivision  (i)  through 
(iii)  of  this  paragraph  (a)(2).  The 
character  of  loss  from  a  transaction 
must  be  similarly  determined  under  the 
rules  of  this  paragraph  (a)(2). 

(i)  If  a  portion  of  the  income  from  a 
fransaction  falls  within  the  definition  of 
income  equivalent  to  interest  under 
paragraph  (h)  of  this  section  and  the 
definition  of  gain  from  certain  property 
transactions  under  paragraph  (e)  of  this 
section,  gain  from  a  commodities 
transaction  under  paragraph  (f)  of  this 


section  (whether  or  not  derived  from  a 
qualified  hedging  transaction  or 
qualified  active  sales),  or  foreign 
currency  gain  under  paragraph  (g)  of  this 
section  (whether  or  not  derived  fix>m  a 
qualified  business  transaction  or  a 
qualified  hedging  fransaction),  that 
portion  of  income  is  treated  as  income 
equivalent  to  interest  for  purposes  of 
section  954(c)  and  this  section. 

(ii)  If  a  portion  of  the  income  from  a 
transaction  falls  within  the  definition  of 
foreign  currency  gain  under  paragraph 
(g)  of  this  section  (whether  or  not 
derived  fitim  a  qualified  business 
fransaction  or  a  qualified  hedging 
fransaction)  and  the  definition  of  gain 
fit>m  certain  property  transactions  under 
paragraph  (e)  of  this  section,  or  gain 
from  a  commodities  transaction  under 
paragraph  (f)  of  this  section  (whether  or 
not  derived  fixim  a  qualified  hedging 
transaction  or  qualified  active  sales), 
that  portion  of  income  is  treated  as 
foreign  currency  gain  for  purposes  of 
section  954(c)  and  this  section. 

(iii)  If  a  portion  of  the  income  from  a 
transaction  falls  within  the  definition  of 
gain  from  a  commodities  transaction 
under  paragraph  (f)  of  this  section 
(whether  or  not  derived  from  a  qualified 
hedging  transaction  or  qualified  active 
sales)  and  the  definition  of  gain  from 
certain  property  transactions  tmder 
paragraph  (e)  of  this  section,  that 
portion  of  income  is  treated  as  gain  from 
a  commodities  transaction  for  purposes 
of  section  954(c)  and  this  section. 

(3)  Changes  in  the  use  or  purpose  with 
which  property  is  held — (i)  In  general. 
Under  paragraphs  (e),  (f),  and  (g)  of  this 
section,  transactions  in  certain  property 
give  rise  to  gain  or  loss  included  in  the 
computation  of  foreign  personal  holding 
company  income  if  the  controlled 
foreign  corporation  holds  that  property 
for  a  particular  use  or  purpose.  For 
purposes  of  this  section,  in  determining 
the  purpose  or  use  for  which  property  is 
held,  the  period  shortly  before 
disposition  is  the  most  significant 
period.  However,  if  a  controlled  foreign 
corporation  held  property  with  a 
purpose  that  would  have  caused  its 
disposition  to  give  rise  to  gain  or  loss 
included  in  the  computation  of  foreign 
personal  holding  company  income  under 
this  section,  and  prior  to  disposition  the 
controlled  foreign  corporation  changed 
the  purpose  or  use  for  which  it  held  the 
property  to  one  that  would  cause  its 
disposition  to  give  rise  to  gain  or  loss 
excluded  from  the  computation  of 
foreign  personal  holding  company 
income,  then  the  later  purpose  or  use 
shall  be  ignored  unless  it  was 
continuously  present  for  a  predominant 
portion  of  the  period  during  which  the 


controlled  foreign  corporation  held  the 
property.  Under  paragraph  (g)(4)(iii)  of 
this  section,  a  currency  hedging 
fransaction  may  be  treated  as  two  or 
more  separate  hedging  transactions, 
such  that  each  portion  is  separately 
considered  in  applying  this  paragraph 
(a)(3). 

(ii)  Illustrations.  The  following 
examples  illusfrate  the  application  of 
this  paragraph  (a)(3). 

Example  (1).  At  the  beginning  of  taxable 
year  1,  CFC,  a  controlled  foreign  corporation, 
purchases  a  building  for  investment  During 
taxable  years  1  and  2,  CFC  derives  rents  from 
this  building  that  are  included  in  the 
computation  of  foreign  personal  holding 
company  income  under  paragraph  (b](l)(iii) 
of  this  section.  At  the  beginning  of  taxable 
year  3,  CFC  changes  the  use  of  the  building 
by  terminating  all  leases,  and  using  it  in  an 
active  trade  or  business.  At  the  banning  of 
taxable  year  4,  CFC  sells  the  building  at  a 
gain.  For  purposes  of  paragraph  (e)  of  this 
section  (gains  from  the  sale  or  exchange  of 
certain  property)  the  building  is  considered  to 
be  property  that  gives  rise  to  rents,  as 
described  in  paragraph  (e}(2].  Because  there 
was  a  change  of  use  at  the  beginning  of  year 
3  that  would  cause  the  disposition  of  the 
building  to  give  rise  to  gain  or  loss  excluded 
from  the  computation  of  foreign  personal 
holding  company  income,  the 
characterization  of  the  gain  derived  at  the 
beginning  of  year  4  is  determined  according 
to  the  property's  use  during  the  predominant 
portion  of  the  period  from  purchase  to  date  of 
sale.  Therefore,  gain  from  the  sale  of  that 
building  is  included  in  the  computation  of 
foreign  personal  holding  company  income 
under  paragraph  (e)  of  this  section. 

Example  (2).  For  taxable  years  1.  2,  and  3, 
CFC,  a  controlled  foreign  corporation,  is 
engaged  in  the  active  conduct  of  a  commodity 
business  as  a  handler  of  gold,  as  defined  in 
paragraph  (f)(e)(iii),  and  substantially  all  of 
its  business  is  as  an  active  handler  of  gold,  as 
defined  in  paragraph  (f)(3)(iv].  At  the 
beginning  of  taxable  year  1,  CFC  purchases 
1000  ounces  of  gold  for  investment  At  the 
beginning  of  taxable  year  3,  CFC  begins 
holding  that  gold  in  physical  form  for  sale  to 
customers.  During  taxable  year  3,  CFC  sells 
the  entire  1000  ounces  of  gold  in  transactions 
described  in  paragraph  (f](3](ii]  at  a  gain.  For 
purposes  of  paragraph  (f),  CFC  is  considered 
to  hold  the  gold  for  investment,  and  not  in  its 
capacity  as  an  active  handler  of  gold.  Thus, 
under  paragraph  (f)(3)(i),  the  gold  is  not 
considered  to  be  sold  in  the  active  trade  or 
business  of  the  CFC  as  a  handler  of  gold,  and 
gain  from  the  sale  is  included  in  the 
computation  of  foreign  personal  holding 
company  income  under  paragraph  (f)  of  this 
section. 

Example  (3).  CFC,  a  controlled  foreign 
corporation,  is  a  regular  dealer  in  unimproved 
land.  The  functional  currency  (as  defined  in 
section  985  and  the  regulations  thereunder]  of 
CFC  is  country  X  currency.  On  day  1  of  its 
current  taxable  year,  CFC  enters  into  an 
agreement  with  A  to  pay  $100  for  certain  real 
property  to  be  held  by  CFC  for  investment 
On  day  10,  under  its  method  of  accounting, 


CFC  accrues  the  value  of  $100  in  country  X 
currency,  but  payment  will  not  be  made  until 
the  first  day  of  the  next  taxable  year  (day 
366).  On  day  190,  CFC  determines  to  hold  the 
property  for  sale  to  customers  in  a 
transaction  that  would  be  a  qualified 
business  transaction  under  paragraph  (g)(3) 
of  this  section.  For  purposes  of  this  section. 
the  land  is  considered  to  be  held  for 
investment  and  the  foreign  currency  gain 
attributable  to  that  transaction  is  included  in 
the  computation  of  foreign  personal  holding 
company  income  under  paragraph  (g)  of  this 
section. 

Example  (4).  CFC,  a  controlled  foreign 
corporation,  is  a  regular  dealer  in  widgets. 
The  functional  ciurency  (as  deHned  in  section 
965  and  the  regulations  thereunder)  of  CFC  is 
country  X  currency.  On  day  1  of  its  current 
taxable  year,  CFC  sells  widgets  held  in 
inventory  to  A  for  delivery  on  day  60.  The 
sales  price  is  denominated  in  U.S.  dollars, 
and  payment  is  to  be  made  by  A  on  the  same 
day  the  widgets  are  to  be  delivered  to  A.  The 
remaining  facts  and  circumstances  are  such 
that  this  sale  would  meet  the  definition  of  a 
qualified  business  transaction  under 
paragraph  (g)(4),  the  foreign  currency  gain 
from  which  would  be  excluded  from  the 
computation  of  foreign  personal  holding 
company  income  under  paragraph  (g).  On  day 
1,  CFC  sells  U.S.  dollars  forward  for  delivery 
in  60  days  in  a  transaction  that  would  be  a 
qualified  hedging  transaction  under 
paragraph  (g)(5).  On  day  25  the  sale  of 
widgets  to  A  is  cancelled  in  a  transaction 
that  does  not  result  in  CFC  realizing  any 
foreign  currency  gain  or  loss  with  respect  to 
the  sale  of  widgets.  However.  CFC  holds  the 
dollar  forward  contract  to  maturity.  Because 
the  forward  contract  does  not  hedge  a 
qualified  business  transaction  during  the 
period  shortly  before  its  maturity,  it  is  not  to 
be  considered  a  qualified  hedging  transaction 
under  paragraph  (g).  and  any  foreign 
currency  gain  or  loss  recognized  there&vm  is 
included  in  the  computation  of  foreign 
personal  holding  company  income  under 
paragraph  (g).  However,  if  CFC  identifies  the 
portion  of  the  foreign  currency  gain  or  loss 
derived  from  the  forward  contract  that  is 
attributable  to  days  1  through  25.  and  the 
portion  that  is  attributable  to  days  25  through 
60,  the  forward  contract  may  be  considered 
two  separate  transactions  in  accordance  with 
the  rules  provided  by  paragraph  (g)(4)(ii)  of 
this  section.  Thus,  the  forward  sale  may  t>e 
separately  considered  a  qualified  hedging 
transaction  for  day  1  through  day  25,  and  the 
foreign  ciurency  gain  or  loss  attributable  to 
day  1  through  day  25  may  be  excluded  from 
the  computation  of  foreign  personal  holding 
company  income  under  paragraph  (g)  of  this 
section. 

Example  (5).  CFC,  a  controlled  foreign 
corporation,  has  country  X  currency  as  its 
functional  currency  under  section  985  and  the 
regulations  thereunder.  On  day  1  of  the 
current  taxable  year,  CFC,  speculating  on 
exchange  rates,  sells  dollars  forward  for 
delivery  in  120  days.  On  day  65,  CFC  sells 
widgets  held  in  inventory  at  a  price 
denominated  in  dollars  to  be  paid  on  day  120 
in  a  transaction  that  is  a  qualified  business 
transaction.  CFC  had  not  made  any  other 


27500  Federal  Raghtar  /  Vol.  53.  No.  140  /  Thurxiay.  July  21.  1988  ]  Rules  and  Regulations 


Federal  Regiater  /  Vol.  53.  No.  140  /  Thursday.  July  21.  1988  /  Rules  and  Regulations  27581 


dollar  sales  between  day  1  and  day  65  and 
does  not  anticipate  making  any  other  dollar 
sales  during  the  taxable  year.  On  day  65,  CFC 
accrues  the  value  of  $100  in  country  X 
currency.  On  day  120.  CFC  receives  $100 
payment  for  the  widgets  and  recognizes 
foreign  currency  loss  pursuant  to  that 
transaction.  On  day  120  CFC  also  delivers 
dollars  in  connection  with  the  forward  sale, 
and  recognizes  foreign  currency  gain 
pursuant  to  the  delivery.  Under  this 
paragraph  (b)(3)  the  currency  transaction  is 
considered  to  have  been  entered  into  for 
speculation,  and  any  currency  gain 
recognized  by  CFC  on  the  forward  sale  of 
dollars  must  be  included  in  the  computation 
of  foreign  personal  holding  company  income 
under  paragraph  (g).  However,  if  CFC 
identifies  the  portion  of  the  forward  sale,  and 
the  foreign  currency  gain  or  therefrom,  that  is 
attributable  to  day  1  through  day  64,  and  the 
portion  that  is  attributable  to  day  65  through 
day  120,  the  forward  sale  may  be  considered 
two  separate  transactions  in  accordance  with 
the  rules  provided  by  paragraph  (g)(4)(ii)  of 
this  section.  Thus,  the  transaction  for  day  66 
through  day  120  may  be  considered  a 
separate  transaction  that  is  a  qualified 
hedging  transaction,  and  the  foreign  currency 
gain  attributable  to  day  65  through  day  120 
may  be  excluded  ^m  the  computation  of 
foreign  personal  holding  company  income 
under  this  paragraph  fg)  if  all  the  other 
requirements  for  treatment  as  a  qualified 
hedging  transaction  under  paragraph  (g]  are 
met. 

(4)  Definitions.  The  following 
dennitions  apply  for  purposes  of 
computing  foreign  personal  holding 
company  income  under  this  section. 

(j)  Interest.  The  term  "interest" 
includes  amounts  that  are  treated  as 
ordinary  income,  original  issue  discount 
or  interest  income  (including  original 
issue  discount  and  interest  on  a  tax- 
exempt  obligation)  by  reason  of  sections 
482,  463,  8e4(d).  1273, 1274, 1276, 1281. 
1286, 1288,  7872  and  the  regulations 
thereunder,  or  as  interest  or  original 
issue  discount  income  by  reason  of  any 
other  provision  of  law.  For  special  rules 
concerning  interest  exempt  from  U.S. 
tax  piuvuant  to  section  103,  see 
paragraph  (b)(6)  of  this  section. 

(ii)  Inventory  and  similar  property. 
The  term  "inventory  and  similar 
property"  (or  "inventory  or  similar 
property")  means  property  that  is  stock 
in  trade  of  the  controlled  foreign 
corporation  or  other  property  of  a  kind 
which  would  properly  be  included  in  the 
inventory  of  the  controlled  corporation 
if  on  hand  at  the  close  of  the  taxable 
year  (were  the  controlled  foreign 
corporation  a  domestic  corporation),  or 
property  held  by  the  controlled  foreign 
corporation  primarily  for  sale  to 
customers  in  the  ordinary  course  of  its 
trade  or  business.  Rights  to  property 
held  in  bona  fide  hedging  transactions 
that  reduce  the  risk  of  price  changes  in 
the  cost  of  "inventory  and  similar 


property"  are  included  in  the  definition 
of  that  term  if  they  are  an  integral  part 
of  the  system  by  which  a  controlled 
foreign  corporation  purchases  such 
property,  and  they  are  so  identified  by 
the  close  of  the  fifth  day  after  the  day  on 
which  the  hedging  transaction  is  entered 
into. 

(iii)  Regular  dealer.  The  term  "regular 
dealer"  means  a  merchant  with  an 
established  place  of  business  that — 

(A)  Regularly  and  actively  engages  as 
a  merchant  in  purchasing  property  and 
selling  it  to  customers  in  the  ordinary 
course  of  business  with  a  view  to  the 
gains  and  profits  that  may  be  derived 
therefrom,  or 

(B)  Makes  a  market  in  derivative 
financial  products  of  property  (such  as 
forward  contracts  to  buy  or  sell 
property,  option  contracts  to  buy  or  sell 
property,  interest  rate  and  currency 
swap  contracts  or  other  notional 
principal  contracts)  by  regularly  and 
actively  offering  to  enter  into  positions 
in  such  products  to  the  public  in  the 
ordinary  course  of  business. 
Puurchasing  and  selling  property  through 
a  regulated  exchange  or  established  off- 
exchange  maiicet  (for  example,  engaging 
in  futiu«8  transactions)  is  not  actively 
engaging  as  a  merchant  for  purposes  of 
this  section. 

(iv)  Dealer  property.  Property  held  by 
a  controlled  foreign  corporation  is 
"dealer  property"  if — 

(A)  The  controlled  foreign  corporation 
is  a  regular  dealer  in  property  of  such 
kind,  and 

(B)  The  property  is  held  by  the 
controlled  foreign  corporation  in  its 
capacity  as  a  dealer. 

Property  which  is  held  by  the  controlled 
foreign  corporation  for  investment  or 
speculation  is  not  ^uch  property. 

(v)  Debt  instrument  The  term  "debt 
instrument"  includes  bonds,  debentures, 
notes,  certificates,  accounts  receivable, 
and  other  evidences  of  indebtedness. 

(b)  Dividends,  etc. — (1)  In  general. 
Foreign  personal  holding  company 
includes: 

(i)  Dividends,  except  certain 
dividends  from  related  persons  as 
described  in  paragraph  (b)(3)  of  this 
section  and  distributions  of  previously 
taxed  income  under  section  S59(b)  and 
the  regulations  theretmder, 

(ii)  Interest  except  export  financing 
interest  as  defined  in  paragraph  (b)(2)  of 
this  section  and  certain  interest  received 
from  related  persons  as  described  in 
paragraph  (b)(3)  of  this  section; 

(iii)  Rents  and  royalties,  except 
certain  rents  and  royalties  received  from 
related  persons  as  described  in  (b)(4)  of 
this  section  and  rents  and  royalties 
derived  in  the  active  conduct  of  a  trade 


or  business  as  defined  in  paragraph 
(b)(5):  and 

(iv)  Annuities. 

(2)  Exduaion  of  certain  export 
financing— {i]  In  general.  Pursuant  to 
section  8S4(cM2HB).  foreign  personal 
holding  company  income  computed 
under  section  854(c)(1)(A)  and  this 
paragraph  (b)  does  not  include  interest 
that  is  export  financing  interest.  For 
purposes  of  section  954(c)(2)(B)  and  this 
section,  the  tenn  "export  financing 
interest"  means  interest  that  is  derived 
in  the  conduct  of  a  banking  business 
and  is  export  financing  interest  as 
defined  in  section  g04(d)(2)(G)  and  the 
regulations  thereunder.  Pursuant  to 
section  864(d)(5)(A)(iii),  it  does  not 
include  income  from  related  party 
factoring  that  is  treated  as  interest 
under  section  8e4(d)(l)  or  interest 
described  in  section  864(d)(6). 

(ii)  Conduct  of  a  banking  business.  For 
purposes  of  this  section,  export 
financing  interest  as  defined  in  section 
904(d)(2)(G)  and  the  regulations 
thereunder  is  considered  derived  in  the 
conduct  of  a  banking  business  if,  in 
connection  with  the  financing  from 
which  the  interest  is  derived,  the 
corporation,  through  its  own  officers  or 
staff  of  employees,  engages  in  all  the 
activities  in  which  banks  customarily 
engage  in  issuing  and  servicing  a  loan. 

(iii)  Illustration.  The  following 
example  illustrates  the  application  of 
this  provision: 

Example.  DS.  a  domestic  corporation, 
manufactures  property  in  the  United  States. 
In  addition  to  selling  inventory  (property 
described  in  section  1221(1)).  DS  occasionally 
sells  depreciable  equipment  it  manufactures 
for  use  in  its  trade  or  business,  which  is 
property  descril>ed  in  section  1221(2).  Less 
than  50  percent  of  the  fair  market  value, 
determined  in  accordance  with  section 
g04(d)(2)(G)  and  the  regulations  thereunder, 
of  each  item  of  inventory  or  equipment  sold 
by  DS  is  attributable  to  products  imported 
into  the  United  States.  CFC,  a  controlled 
foreign  corporation  related  (as  defmed  in 
section  954(d))  to  DS,  provides  loans  for  the 
purchase  of  property  from  DS,  if  the  property 
is  purchased  exclusively  for  use  of 
consumption  outside  the  United  States. 

If.  in  issuing  and  servicing  loans  made  with 
respect  to  purchases  from  DS  of  depreciable 
equipment  used  in  its  trade  or  business, 
which  is  property  descril>ed  in  section  1221(2) 
in  the  hands  of  DS,  CFC  engages  in  all  the 
activities  in  which  banks  customarily  engage 
in  issuing  and  servicing  loans,  the  interest 
accrued  from  these  loans  would  be  export 
financing  interest  meeting  the  requirements 
of  paragraph  (b)(2]  of  this  section,  which 
would  not  be  included  in  foreign  personal 
holding  company  income  under  section  954(c) 
and  paragraph  (b)(l)(ii)  of  this  section. 
However,  interest  from  the  loans  made  with 
respect  to  purchases  from  DS  of  property 
which  is  inventory  in  the  hands  of  DS  cannot 


be  export  financing  interest  because  it  is 
treated  as  income  from  a  trade  or  service 
receivable  under  section  8e4(d)(e)  and  the 
regulations  thereunder,  and  thus  is  included 
in  foret^  persanal  holding  company  income 
under  paragraph  (bMlKii)  of  this  section.  See 
S  1.8e«-8T(d)  for  ndes  coaoetning  certain 
income  from  trade  and  aervice  receivables 
qualifying  under  the  same  countrf  exception 
of  section  864(d)(7). 

(3)  Exclusion  ofdivi<^ds  and 
interest  from  related  persons — (i) 
Excluded  dividends  and  interest 
Foreign  personal  holding  company 
income  does  not  include  dividends  and 
interest  if — 

(A)  The  payor  is  a  corporation  that  is 
a  related  person  as  defined  in  section 
954(a)(3), 

(B)  The  payor  is  created  or  organized 
("incorporated")  under  the  laws  of  the 
same  foreign  country  as  the  controlled 
foreign  corporation,  and 

(C)  A  substantial  part  of  the  payor's 
assets  are  used  in  a  trade  or  business  in 
the  payor's  country  of  incorporation  as 
determined  under  subdivision  (iv)  of  this 
paragraph  (b)(3). 

Except  as  otherwise  provided  under  this 
paragraph  (b)(3),  the  principles  of 
section  367(a)  and  regulations 
thereunder  shall  apply  in  determining 
whether  the  payor  has  a  trade  or 
business  in  its  country  of  incorporation, 
and  whether  its  assets  are  used  in  that 
trade  or  business. 

(ii)  Interest  paid  out  of  adjusted 
foreign  base  company  income  or 
insurance  income.  Interest  may  not  be 
excluded  from  the  foreign  personal 
holding  company  income  of  the  redpient 
under  this  paragrpah  (b)(3)  to  the  extent 
that  the  deduction  for  the  interest  is 
allocated  under  §  1.954-lT(c)  to  the 
payor's  adjusted  gross  foreign  base 
company  income  (as  defined  in  9  1.954- 
lT(a](3)),  adjiisted  gross  insurance 
income  (as  defined  in  S  1.954-lT{a)(6)), 
or  other  categories  of  income  included  in 
the  computation  of  subpart  F  income 
under  section  952(a),  for  purposes  of 
computing  the  payor's  net  foreign  base 
company  income  (as  defined  in  S  1.954- 
lT(a)(4),  net  insurance  income  (as 
defined  in  i  1.964-lT(a)(6)).  or  income 
described  in  sections  9S2[a)  (3),  (4),  and 
(5). 

(iii)  Dividends  paid  out  of  pHor  years' 
earnings.  Dividends  are  excluded  from 
foreign  personal  holding  company 
income  under  this  paragraph  (b)(3)  only 
to  the  extent  they  are  paid  out  of 
earnings  and  profits  which  were  earned 
or  accumulated  during  a  period  in  which 
the  requirements  of  subdivision  (i)  of 
this  paragraph  (b)(3)  were  satisfied  or, 
to  the  extent  earned  or  accumulated 
during  a  taxable  year  of  the  related 
foreign  corporation  ending  on  or  before 


December  31. 1962.  during  a  period  in 
which  the  payor  was  a  related 
corporation  as  to  be  controlled  foreign 
corpcuation  and  the  other  requirements 
of  subdivision  (i)  of  this  paragraph  (bM3) 
are  substantially  satisfied. 

(iv)  Fifty  percent  substantial  assets 
test  A  substantial  part  of  the  assets  of 
the  payo-  will  be  considered  used  in  a 
trade  or  business  located  in  its  ooiuitry 
of  incorporation  only  if,  for  each  quarter 
dining  such  taxable  year,  the  average 
value  (as  of  the  beginning  and  end  of  the 
quarter)  of  its  assets  which  are  used  in 
the  trade  or  business  and  are  located  in 
such  country  constitutes  over  50  percent 
of  the  average  value  (as  of  the  beginning 
and  end  of  the  quarter]  of  all  the  assets 
of  the  payor  (including  assets  not  used 
in  a  trade  or  business).  For  such 
purposes  the  value  of  assets  shall  be 
determined  under  subdivision  (v)  of  this 
paragraph  fb)(3),  and  the  location  of 
^assets  used  in  a  trade  or  business  of  the 
payor  shall  be  determined  under 
subdivisions  (vi)  through  (xi)  of  this 
paragraph  (b)(3). 

(v)  Value  of  assets.  For  purposes  of 
determining  whether  a  substantial  part 
of  the  assets  of  the  payor  are  used  in  a 
trade  or  business  in  its  coimtry  of 
incorporation,  the  value  of  assets  shall 
be  their  actual  value  (not  reduced  by 
liabilities),  which,  in  the  absence  of 
affirmative  evidence  to  the  contrary, 
shall  be  deemed  to  be  their  adjusted 
basis. 

(vi)  Location  of  tangible  property  used 
in  a  trade  or  business — (A)  In  general. 
Tangible  property  (other  than  inventory 
and  similar  property)  used  in  a  trade  or 
business  is  considered  located  in  the 
country  in  which  it  is  physically  located. 

(B)  Exception.  If  tangible  personal 
property  used  in  a  trade  or  business  is 
intended  for  use  in  the  payor's  country 
of  incorporation,  but  is  temporarily 
located  elsewhere,  it  will  be  ocmsidered 
located  within  payor's  country  of 
incorporation  if  the  reason  for  its 
location  elsewhere  is  for  inspection  or 
repair,  and  it  is  not  currently  in  service 
in  a  country  other  than  the  payor's 
country  of  incorporation  and  is  not  to  be 
placed  in  service  in  a  country  other  than 
the  payor's  country  of  incorporation 
following  the  inspection  or  repair. 

(vii)  Location  of  intangible  property 
used  in  a  trade  or  business — (A)  In 
general.  The  location  of  intaiq^ble 
property  (other  than  inventory  or  similar 
property  and  debt  instruments)  used  in  a 
trade  or  business  is  determined  based 
on  the  site  of  the  activities  conducted  by 
the  payor  during  the  current  year  in 
connection  with  using  or  exploiting  that 
property.  An  item  of  intangible  property 
is  located  in  the  payor's  country  of 
incorporation  during  each  quarter  of  the 


current  taxable  year  if  the  activities 
connected  with  its  use  or  exploitation 
are  conducted  during  the  entire  cotrent 
taxable  year  by  the  payor  in  its  coontiy 
of  incorporation.  For  this  purpose,  the 
determination  of  the  cotmtry  in  which 
services  are  performed  shall  be  made 
imder  the  principles  of  section  954(e) 
and  ( 1.954-4(0). 

(B)  Property  located  in  part  in  the 
payor's  country  of  incorporation  and  in 
part  in  other  countries.  If  the  activities 
connected  with  the  use  or  exploitation 
of  an  item  of  intangible  property  are 
conducted  during  the  current  taxable 
year  by  the  payor  in  the  payor's  country 
of  incoiporation  and  in  other  countries, 
then  a  percentage  of  the  intangible 
(measured  by  the  average  value  of  the 
item  as  of  the  beginning  and  end  of  the 
quarter)  is  considered  located  in  the 
payor's  country  of  incorporation  during 
each  quarter.  That  percentage  equals  die 
ratio  that  the  expenses  of  the  payor 
incurred  during  the  entire  taxable  year 
by  reason  of  such  activities  that  are 
conducted  in  the  payor's  country  of 
incorporation  bear  to  the  expenses  of 
the  payor  incurred  during  the  entire 
taxable  year  by  reason  of  all  such 
activities  worldwide.  Expenses  incurred 
in  connection  with  the  use  or 
exploitation  of  an  item  of  intangible 
property  are  induded  in  the 
computation  provided  by  this  paragraph 
(b)(3)  if  they  are  deductible  under 
section  162  or  includible  in  inventory 
costs  or  the  costs  of  goods  sold  (wete 
the  payor  a  domestic  corpofation). 

(viiij  Location  of  property  held  for 
sale  to  customers-^A)  In  general. 
Inventory  or  similar  property  is 
considered  located  in  the  payor's 
country  of  incorporation  during  each 
quarter  of  the  taxable  year  if  the 
activities  of  the  payor  in  connection 
with  the  production  and  sale,  or 
purchase  and  release,  of  such  property 
and  conducted  in  the  payor's  country  of 
incorporation  during  the  entire  taxable 
year.  If  the  payor  conducts  such 
activities  throu^  an  independent 
contractor,  then  the  location  of  sudi 
activities  shall  be  the  place  in  which 
they  are  conducted  by  the  independent 
contractor. 

(B)  Inventory  located  in  part  in  the 
payor's  country  of  incorporation  and  in 
part  in  other  countries.  If  the  activities 
connected  with  the  production  and 
sales,  or  purchase  and  resale,  of 
inventory  or  similar  property  are 
conducted  by  the  payor  in  the  payor's 
country  of  incorporation  and  other 
countries,  then  a  percentage  of  the 
inventory  or  similar  property  (measured 
by  the  average  value  of  the  item  as  of 
the  beginning  and  end  of  the  quarter)  is 
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considered  located  in  the  payor's 
country  of  incorporation  each  quarter. 
That  percentage  equals  the  ratio  that  the 
costs  of  the  payor  incurred  diuing  the 
entire  taxable  year  by  reason  of  such 
activities  that  are  conducted  in  the 
payor's  country  of  incorporation  bear  to 
all  such  costs  incurred  by  reason  of  such 
activities  worldwide.  A  cost  incurred  in 
connection  with  the  production  and  sale 
or  purchase  and  resale  of  inventory  or 
similar  property  is  included  in  this 
computation  if  it — 

[1]  Must  be  included  in  inventory 
costs  or  otherwise  capitalized  with 
respect  to  inventory  or  similar  property 
under  section  61.  263A.  471.  or  472  and 
the  regulations  thereunder  (whichever 
would  be  applicable  were  the  payor  a 
domestic  corporation),  or 

[2]  Would  be  deductible  under  section 
162  (were  the  payor  a  domestic 
corporation)  and  is  definitely  related  to 
gross  income  derived  from  such  property 
(but  not  to  all  classes  of  gross  income 
derived  by  the  payor)  under  the 
principles  of  S  1.861-8. 

(ix)  Location  of  debt  instruments.  For 
purposes  of  this  paragraph  (b)(3),  debt 
instruments  are  considered  to  be  used  in 
a  trade  or  business  only  if  they  arise 
from  the  sale  of  inventory  or  similar 
property  by  the  payor  or  from  the 
rendition  of  services  by  the  payor  in  the 
ordinary  course  of  a  trade  or  business  of 
the  payor,  but  only  until  such  time  as 
interest  is  required  to  be  charged  under 
section  482  and  the  regulations 
thereunder.  Debt  instruments  that  arise 
from  the  sale  of  inventory  or  similar 
property  are  treated  as  having  the  same 
location,  proportionately,  as  inventory 
or  similar  property  that  is  held  during 
the  same  calendar  quarter.  Debt 
instruments  arising  from  the  rendition  of 
services  in  the  ordinary  course  of  a 
trade  or  business  are  considered  located 
on  a  proportionate  basis  in  the  countries 
in  which  the  services  to  which  they 
relate  are  performed. 

(x)  Treatment  of  certain  stock 
interests.  For  the  purpose  of  determining 
the  value  of  assets  used  in  a  trade  or 
business  in  the  country  of  incorporation, 
stock  directly  or  indirectly  owned  by  the 
payor  within  the  meaning  of  section 
958(a)  in  a  controlled  foreign 
corporation  ("lower-tier  corporation"), 
which  is  incorporated  in  the  same 
country  as  the  payor,  shall  be 
considered  located  in  the  country  of 
incorporation  and  used  in  a  trade  or 
business  of  the  payor  in  proportion  to 
the  value  of  the  assets  of  the  lower-tier 
corporation  that  are  used  in  a  trade  or 
business  in  the  country  of  incorporation. 
The  location  of  assets  used  in  a  trade  or 
business  of  the  lower-tier  corporation 


shall  be  determined  under  the  rules  of 
this  paragraph  (b)(3). 

(xi)  Determination  of  period  during 
which  property  is  used  in  a  trade  or 
business.  Property  purchased  or 
produced  for  use  in  a  trade  or  business 
shall  not  be  considered  used  in  a  trade 
or  business  until  it  is  placed  in  service, 
and  shall  cease  to  be  considered  used  in 
a  trade  or  business  when  it  is  retired 
from  service.  The  dates  during  which 
depreciable  property  is  determined  to  be 
in  use  must  be  consistent  with  the 
determination  of  depreciation  under 
sections  167  and  168  and  the  regulations 
thereunder. 

(xii)  Treatment  of  banks  and 
insurance  companies.  (Reserved.) 

(4)  Exclusion  of  rents  and  royalties 
derived  from  related  persons— (i)  In 
general.  Foreign  personal  holding 
company  income  does  not  include  rents 
or  royalties  if — 

(A)  The  payor  is  a  corporation  that  is 
a  related  person  as  defined  in  section 
g54(d)(3).  and 

(B)  "The  rents  or  royalties  are  for  the 
use  of,  or  the  privilege  of  using,  property 
within  the  country  under  the  laws  of 
which  the  recipient  of  the  payments  is 
created  or  organized. 

If  the  property  is  used  both  within  and 
without  the  country  under  the  laws  of 
which  the  controlled  foreign  corporation 
is  created  or  organized,  the  part  of  the 
rent  or  royalty  attributable  to  the  use  of, 
or  the  privilege  of  using,  the  property 
outside  such  countrj'  of  incorporation  is, 
unless  otherwise  provided,  foreign 
personal  holding  company  income  under 
this  paragraph  (b). 

(ii)  Rents  or  royalties  paid  out  of 
adjusted  foreign  base  company  income 
or  insurance  income.  Rents  or  royalties 
may  not  be  excluded  from  the  foreign 
personal  holding  company  income  of  the 
recipient  under  this  paragraph  (b)(4)  to 
the  extent  that  deductions  for  the 
payments  are  allocated  under  section 
S54(b)(5)  and  S  1.954-lT(a)(4)  to  the 
payor's  adjusted  gross  foreign  base 
company  income  (as  defined  in  S  1.954- 
lT(a)(3)),  adjusted  gross  insurance 
income  (as  defined  in  S  1.954-lT(a)(6), 
or  other  categories  of  income  included  in 
the  computation  of  subpart  F  income 
imder  section  952(a),  for  purposes  of 
computing  the  payor's  net  foreign  base 
company  income  (as  defined  in  S  1.954- 
lT(a)(4)),  net  insurance  income  (as 
defined  in  i  l.g54-lT(a)(6)).  or  income 
described  in  section  952(a)  (3),  (4).  or  (5). 

(5)  Exclusion  of  rents  and  royalties 
derived  in  the  active  conduct  of  a  trade 
or  business.  Foreign  personal  holding 
company  income  shall  not  include  rents 
or  royalties  which  are  derived  in  the 
active  conduct  of  a  trade  or  business 


and  which  are  received  from  a  person 
other  than  a  related  person  within  the 
meaning  of  section  954(d)(3).  Whether  or 
not  rents  or  royalties  are  derived  in  the 
active  conduct  of  a  trade  or  business  is 
to  be  determined  from  the  facts  and 
circumstances  of  each  case;  but  see 
paragraph  (c)  or  (d)  of  this  section  for 
specific  cases  in  which  rents  or  royalties 
will  be  considered  for  purposes  of  this 
paragraph  to  be  derived  in  the  active 
conduct  of  a  trade  or  business.  The 
frequency  with  which  a  foreign 
corporation  enters  into  transactions 
from  which  rents  or  royalties  are 
derived  will  not  of  itself  establish  the 
fact  that  such  rents  or  royalties  are 
derived  in  the  active  conduct  of  a  trade 
or  business. 

(6)  Treatment  of  tax  exempt  interest. 
Foreign  personal  holding  company 
income  includes  all  interest  income, 
including  interest  that  is  exempt  from 
U.S.  tax  pursuant  to  section  103  ("tax- 
exempt  interest").  However,  that  net 
foreign  base  company  income  of  a 
controlled  foreign  corporation  that  is 
attributable  to  such  tax-exempt  interest 
shall  be  treated  as  tax-exempt  interest 
in  the  hands  of  the  U.S.  shareholders  of 
the  foreign  corporation.  Accordingly, 
any  net  foreign  base  company  income 
that  is  included  in  the  Subpart  F  income 
of  a  U.S.  shareholder  and  that  is 
attributable  to  such  tax-exempt  interest 
shall  remain  exempt  from  the  regular 
income  tax,  but  potentially  subject  to 
the  alternative  minimum  tax,  in  the 
hands  of  the  U.S.  shareholder. 

(c)  Excluded  rents — (1)  Trade  or 
business  cases-  Rents  will  be  considered 
for  purposes  of  paragraph  (b)(5)  of  this 
section  to  be  derived  in  the  active 
conduct  of  a  trade  or  business  if  such 
rents  are  derived  by  the  controlled 
foreign  corporation  ("lessor")  from 
leasing — 

(i)  Property  which  the  lessor  has 
manufactured  or  produced,  or  has 
acquired  and  added  substantial  value  to, 
but  only  if  the  lessor  is  regularly 
engaged  in  the  manufacture  or 
production  of,  or  in  the  acquisition  and 
addition  of  substantial  value  to, 
property  uf  such  kind, 

(ii)  Real  property  with  respect  to 
which  the  lessor,  through  its  own 
officers  or  staff  of  employees,  regularly 
performs  active  and  substantial 
management  and  operational  functions 
while  the  property  is  leased, 

(iii)  Personal  property  ordinarily  used 
by  the  lessor  in  the  active  conduct  of  a 
trade  or  business,  leased  during  a 
temporary  period  when  the  property 
would,  but  for  such  leasing,  be  idle,  or 

(iv)  Property  which  is  leased  as  a 
result  of  the  performance  of  marketing 


functions  by  such  lessor  if  the  lessor, 
through  its  own  officers  or  staff  of 
employees  located  in  a  foreign  oountry. 
maintains  and  operates  an  organization 
in  such  country  which  is  regularly 
engaged  in  the  business  of  marketing,  or 
of  marketing  and  servicing,  the  leased 
property  and  which  is  substantial  in 
relation  to  the  amount  of  rents  derived 
from  the  leasing  of  such  property. 

(2)  Special  rules — (i)  Adding 
substantial  value.  For  purposes  of 
paragraph  (c)(l)(i)  of  this  section,  the 
performance  of  marketing  functions  will 
not  be  considered  to  add  substantial 
value  to  property. 

(ii)  Substantiality  of  foreign 
organization.  An  organization  in  a 
foreign  country  will  be  considered 
substantial  in  relation  to  the  amount  of 
rents,  for  purposes  of  paragraph 
(c)(l)(iv)  of  this  section,  if  active  leasing 
expenses,  as  defined  in  paragraph 
(c)(2)(iii),  equal  or  exceed  25  percent  of 
the  adjusted  leasing  profit,  as  defined  in 
paragraph  (cK2)(iv]  of  this  section. 

(iii)  Active  leasing  expenses  The  term 
"active  leasing  expenses"  means  the 
deductions  incurred  by  an  organization 
of  the  lessor  in  a  foreign  country  which 
are  properly  allocable  to  rental  income 
and  which  would  be  allowable  under 
section  162  to  the  lessor  (were  the  lessor 
a  domestic  corporation)  other  than — 

(A)  Deductions  for  compensation  for 
personal  services  rendered  by 
shareholders  of.  or  related  persons  with 
respect  to,  the  lessor. 

(B)  Deductions  for  rents  paid  or 
accrued, 

(C)  Deductions  which,  although 
generally  allowable  under  section  162. 
would  be  specifically  allowable  to  the 
lessor  (were  the  lessor  a  domestic 
corporation)  under  sections  other  than 
secti(Hi  162  (such  as  sections  167  and 
168).  and 

(D)  Deductions  for  payments  made  to 
independent  contractors  with  respect  to 
the  leased  property. 

(iv)  Adjusted  leasing  profit  The  term 
"adjusted  leasing  profit"  means  the 
gross  income  of  the  lessor  from  rents. 
reduced  by  the  sum  of — 

(A)  The  rents  paid  or  incurred  by  the 
controlled  foreign  corporation  with 
respect  to  such  gross  rental  income. 

(B)  The  amounts  which  would  be 
allowable  to  such  lessor  (were  the  lessor 
a  domestic  corporation)  as  deductions 
under  section  167  or  168  with  respect  to 
such  rental  income,  and 

(C)  The  amounts  paid  to  independent 
contractors  with  respect  to  such  rental 
income. 

(3)  Illustrations.  The  appUcation  of 
this  paragraph  (c)  is  illustrated  by  the 
following  examples. 


Example  (1).  Ck>ntrolled  foreign  oorporatioa 
A  is  regulariy  engaged  in  the  production  of 
office  machines  whkii  it  selb  or  ieaaes  to 
others  and  aervices.  Under  paragraph  (cMlNi) 
of  this  section,  the  rental  inoome  of  A 
Corporatiaa  from  the  leases  is  derived  in  the 
active  conduct  of  a  trade  or  bnsiiien  for 
purposes  of  section  954(cM2MA). 

Example  (2).  Controlled  foreign  corporation 
D  purchases  motor  vehicles  which  it  leases  to 
others.  In  the  conduct  of  its  short-term  leasing 
of  such  vehicles  in  foreign  country  X, 
Coiporatian  D  owns  a  large  number  of  motor 
vehicles  in  ooontrjr  X  which  it  services  and 
repairs,  leases  motor  vehicles  to  cnstomers 
on  an  houriy,  daily,  or  weekly  basis, 
maintains  offices  and  service  facilities  in 
country  X  from  which  to  lease  and  service 
such  vehicles,  and  maintains  therein  a 
sizable  staff  of  its  own  administrative,  sales, 
and  service  personnel.  Corporation  D  also 
leases  in  country  X  on  a  long-term  basis, 
generally  for  a  term  of  one  year,  motor 
vehicles  which  it  owns.  Under  the  tenns  of 
the  long-term  leases,  Corporation  D  is 
required  to  repair  and  service,  during  the 
term  of  tiie  lease,  the  leased  motor  vehicles 
without  cost  to  the  lessee.  By  the 
maintenance  in  country  X  of  ofTioe,  sales,  and 
service  facilities  and  its  complete  staff  of 
administrative,  sales,  and  service  personnel. 
Corporation  D  maintains  and  operates  an 
organization  therein  which  is  regularly 
engaged  in  the  business  of  marketing  and 
servicing  the  motor  vehicles  which  are 
leased.  The  deductions  incurred  by  sodi 
organization  satisfy  the  25-peroent  test  of 
paragraph  (c)(2)(ii)  of  this  section:  thus,  such 
organization  is  substantial  in  relation  to  the 
rents  Corporation  D  receives  from  leasing  the 
motor  vehicles.  Therefore,  imder  paragraph 
(c)(l](iv)  of  this  section,  such  rents  are 
derived  in  the  active  conduct  of  a  trade  or 
business  for  purposes  of  section  954tc)t2)(  A). 

Example  (4).  Controlled  forei^  corporation 
E  owns  a  complex  of  apartment  builctings 
which  it  has  acquired  by  purchase. 
Corporation  E  engages  a  real  estate 
management  firm  to  lease  the  apartments, 
manage  the  buildings  and  pay  over  the  net 
rents  to  the  owner.  The  rental  income  of  £ 
Corporation  from  such  leases  is  not  derived 
in  the  active  conduct  of  a  trade  or  business 
for  purposes  of  section  954(c)(2)(A). 

Example  (5).  Controlled  foreign  corporation 
F  acquired  by  purchase  a  twenty-story  office 
building  in  c  foreign  country,  three  floors  of 
which  it  occupies  and  the  rest  of  which  it 
leases.  Corporation  Facts  as  rental  agent  for 
the  leasing  of  offices  in  the  building  and 
employs  a  substantial  staff  to  perform  other 
management  and  maintenance  functions. 
Under  paragraph  (c)(l](ii)  of  this  section,  the 
rents  received  by  CorporaticMi  F  from  such 
leasing  operations  are  derived  in  the  active 
conduct  of  a  trade  or  business  for  purposes  of 
section  954{c)(2}(A). 

Example  (6).  Controlled  foreign  corporation 
G  owns  equipment  which  it  ordinarily  uses  to 
perform  contracts  in  foreign  countries  to  driD 
oil  wells.  For  occasional  brief  and  irregular 
periods  it  is  unable  to  obtain  contracts 
requiring  immediate  performance  sufficient  to 
employ  all  such  equipment.  During  such  a 
period  it  sometimes  leases  such  idle 
equipment  temporarily.  After  the  expiration 


of  such  temporary  leasing  of  the  property. 
Corporation  C  continues  the  use  of  such 
equipment  in  the  performance  of  its  own 
drilling  contracts.  Under  paragraph  (c)(lK>u) 
of  this  section,  rents  G  receives  from  such 
leasing  of  idle  equipment  are  derived  in  the 
active  conduct  of  a  trade  or  business  for 
purposes  of  section  954(cK2)(A). 

(d)  Excluded  royalties — (1)  Trade  or 
business  cases.  Royalties  will  be 
considered  for  piuposes  of  paragarph 
(b)(5)  of  this  section  to  be  derived  in  the 
active  conduct  of  a  trade  or  business  if 
such  royalties  are  derived  by  the 
controlled  foreign  corporation 
("licensor")  from  licensing —  (i)  Property 
which  the  licensor  has  developed, 
created,  or  {Rtxiuoed.  or  has  acquired 
and  added  substantial  value  to.  but  only 
so  long  as  the  licensor  is  regularly 
engaged  in  the  development,  creation,  or 
production  of,  or  in  the  acquisition  of 
and  addition  of  substantial  value  to. 
property  of  such  kind,  or 

(ii)  Property  which  is  licensed  as  a 
result  of  the  performance  of  marketing 
functions  by  such  licensor  and  the 
licensor,  through  its  own  staff  of 
employees  located  in  a  foreign  country, 
maintains  and  operates  an  organization 
in  such  cotmtry  which  is  regularly 
engaged  in  the  business  of  marketing,  or 
of  marketing  and  servicing,  the  licensed 
property  and  which  is  substantial  in 
relation  to  the  amount  of  royalties 
derived  from  the  Ucensing  of  such 
property. 

(2)  Special  rules— {\]  Adding 
substantial  value.  For  purposes  of 
paragraph  (dKl){i).  the  performance  of 
marketing  functions  wiU  not  be 
considered  to  add  substantial  value  to 
property. 

(ii)  Substantiality  of  foreign 
organization.  An  oi^ganization  in  a 
foreign  cotmtry  will  be  considered 
substantial  in  relation  to  the  amotmt  of 
royalties,  for  purposes  of  paragraph 
(d)(l)(ii)  of  this  section,  if  the  active 
licensing  expenses,  as  defined  in 
paragraph  (d)(2](iii)  of  this  section, 
equal  or  exceed  25  percent  of  the 
adjusted  Ucensing  profit  as  defined  in 
paragraph  (d)(2)(iv)  of  this  section. 

(iii)  Active  licensing  expenses.  The 
term  "active  Ucensing  expenses"  means 
the  deductions  incurred  by  an 
organization  of  the  licensor  which  are 
prope.'ly  allocable  to  royalty  income  and 
which  would  be  allowable  imder  section 
162  to  the  Ucensor  (were  the  Ucensor  a 
domestic  corporation)  other  than — 

(A)  Deductions  for  compensation  for 
personal  services  rendered  by 
shareholders  of,  or  related  persons  with 
respect  ta  the  Ucensor. 

(B)  Deductions  for  royalties  paid  or 
incurred. 


27504  Federal  Renter  /  Vol.  53.  No.  140  /  Thursday.  July  21.  1988  /  Rules  and  Regulations 


(C]  Deductions  which,  although 
generally  allowable  under  section  162, 
would  be  specifically  allowable  to  the 
licensor  (were  the  controlled  foreign 
corporation  a  domestic  corporation) 
under  sections  other  than  section  162 
(such  as  section  167),  and 

(D)  Deductions  for  payments  made  to 
independent  contractors  with  respect  to 
the  licensed  property. 

(iv)  Adjusted  licensing  prof  it.  The 
term  "adjusted  licensing  proHt"  means 
the  gross  income  of  the  licensor  from 
royalties,  reduced  by  the  sum  of — 

(A)  The  royalties  paid  or  incurred  by 
the  controlled  foreign  corporation  with 
respect  to  such  gross  royalty  income, 

(B)  The  amounts  which  would  be 
allowable  to  such  licensor  as  deductions 
under  section  167  (were  the  licensor  a 
domestic  corporation)  with  respect  to 
such  royalty  income,  and 

(C)  The  amounts  paid  to  independent 
contractors  with  respect  to  such  royalty 
income. 

(3)  Illustrations.  The  application  of 
this  paragraph  (d)  is  illustrated  by  the 
following  examples. 

Example  (1).  Controlled  foreign  corporation 
A,  through  its  own  staff  of  employees,  owns 
and  operates  a  research  facility  in  foreign 
country  X.  At  the  research  facility  employees 
of  Corporation  A  who  are  full  time  scientists, 
engineers,  and  technicians  regularly  perform 
experiments,  tests,  and  other  technical 
activities,  which  ultimately  result  in  the 
issuance  of  patents  that  it  sells  or  licenses. 
Under  paragraph  (d)(l)(i)  of  this  section, 
royalties  received  by  Corporation  A  for  the 
privilege  of  using  patented  rights  which  it 
develops  as  a  result  of  such  research  activity 
are  derived  in  the  active  conduct  of  a  trade  or 
business  for  purposes  of  section  954(c)(2)(A). 
Example  (2).  Assume  that  Corporation  A  In 
example  (1).  in  addition  to  receiving  royalties 
for  the  use  of  patents  which  it  develops, 
receives  royalties  for  the  use  of  patents 
which  it  acquires  by  purchase  and  licenses  to 
others  without  adding  any  value  thereto. 
Corporation  A  generally  consummates 
royalty  agreements  on  such  purchased 
patents  as  the  result  of  inquiries  received  by 
it  from  prospective  licensees  when  the  fact 
becomes  known  in  the  business  community, 
as  a  result  of  the  Tiling  of  a  patent, 
advertisements  in  trade  journals, 
announcements,  and  contacts  by  employees 
of  Corporation  A.  that  Corporation  A  has 
acquired  rights  under  a  patent  and  is 
interested  in  licensing  its  rights.  Corporation  ^ 
A  does  not,  however,  maintain  and  operate 
an  organization  in  a  foreign  country  which  is 
regularly  engaged  in  the  business  of 
marketing  the  purchased  patents.  The 
royalties  received  by  Corporation  A  for  the 
use  of  the  purchased  patents  are  not  derived 
in  the  active  conduct  of  a  trade  or  business 
for  purposes  of  section  954(c)(2)(A). 

Example  (3).  Controlled  foreign  corporation 
B  receives  royalties  for  the  use  of  patents 
which  it  acquires  by  purchase.  The  primary 
business  of  Corporation  B.  operated  on  a 
regular  basis,  consists  of  licensing  patents 


which  it  has  purchased  "raw"  from  inventors 
and.  through  the  efforts  of  a  substantial  staff 
of  employees  consisting  of  scientists, 
engineers,  and  technicians,  made  susceptible 
to  commercial  application.  For  example. 
Corporation  B,  after  purchasing  patent  rights 
covering  a  chemical  process,  designs 
specialized  production  equipment  required 
for  the  commercial  adaptation  of  the  process 
and,  by  so  doing,  substantially  increases  the 
value  of  the  patent.  Under  paragraph  (d)(1)(i) 
of  this  section,  royalties  received  by 
Corporation  B  from  the  use  of  such  patent  are 
derived  in  the  active  conduct  of  a  trade  or 
business  for  purposes  of  section  SS4(c)(2)(A). 
Example  (4).  Controlled  foreign  corporation 
D  Tuiances  independent  persons  in  the 
development  of  patented  items  in  return  for 
an  ownership  interest  in  such  items  from 
which  it  derives  a  percentage  of  royalty 
income,  if  any,  subsequently  derived  from  the 
use  by  others  of  the  protected  right. 
Corporation  D  also  attempts  to  increase  its 
royalty  income  from  such  patents  by 
contacting  prospective  licensees  and 
rendering  to  licensees  advice  which  is 
intended  to  promote  the  use  of  the  patented 
property.  Corporation  D  does  not.  however, 
maintain  and  operate  an  organization  in  a 
foreign  country  which  is  regularly  engaged  in 
the  business  of  marketing  the  patents. 
Royalties  received  by  Corporation  D  for  the 
use  of  such  patents  are  not  derived  in  the 
active  conduct  of  a  trade  or  business  for 
purposes  of  section  954(c)(2)(A). 

(e)  Certain  property  transactions — (1) 
In  general— {i)  Inclusion  in  FPHC 
income.  Foreign  personal  holding 
company  income  includes  the  excess  of 
gains  over  losses  from  the  sale  or 
exchange  of— 

(A)  Property  which  gives  rise  to 
dividends,  interest  rents,  royalties  or 
annuities  as  described  in  paragraph 
(e)(2)  of  this  section,  and 

(B)  Property  which  does  not  give  rise 
to  income,  as  described  in  paragraph 
(e)(3)  of  this  section. 

If  losses  from  the  sale  or  exchange  of 
such  property  exceed  gains,  the  net  loss 
is  not  within  the  definition  of  foreign 
personal  holding  company  income  imder 
this  paragraph  (e),  and  may  not  be 
allocated  to,  or  otherwise  reduce,  other 
foreign  personal  holding  company 
income  under  section  g54(b)(5]  and 
S  1.954-lT(c).  Gain  or  loss  from  a 
transaction  ttiat  is  treated  as  capital 
gain  or  loss  under  section  988(a)(1)(B)  is 
not  foreign  currency  gain  or  loss  as 
defmed  in  paragraph  (g),  but  is  gain  or 
loss  from  the  sale  or  exchange  of 
property  which  is  included  in  the 
computation  of  foreign  personal  holding 
company  income  under  this  paragraph 
(e)(1).  Paragraphs  (e)  (4)  and  (5)  of  this 
section  provide  specific  rules  for 
determining  whether  gain  or  loss  from 
dispositions  of  debt  instruments  and 
dispositions  of  options  or  similar 
property  must  be  included  in  the 
computation  of  foreign  personal  holding 


company  income  under  this  paragraph 
(e)(1).  A  loss  that  is  deferred  or  that 
otherwise  may  not  be  taken  into  account 
under  any  provision  of  the  Code  may 
not  be  taken  into  account  for  purposes 
of  determining  foreign  personal  holding 
company  income  under  any  provision  of 
this  paragraph  (e). 

(ii)  Dual  character  property.  Property 
may  only  in  part  constitute  property  that 
gives  rise  to  certain  income  as  described 
in  paragraph  (e)(2)  of  this  section  or 
property  that  does  not  give  rise  to  any 
income  as  described  in  paragraph  (e)(3) 
of  this  section.  In  such  cases,  the 
property  must  be  treated  as  two 
separate  properties  for  purposes  of  this 
paragraph  (e).  Accordingly,  the  sale  of 
exchange  of  such  dual  character 
property  will  give  rise  to  gain  or  loss 
that  in  part  must  be  included  in  the 
computation  of  foreign  personal  holding 
company  income  under  this  paragraph 
(e),  and  in  part  is  excluded  from  such 
computation.  Cain  or  loss  from  the 
disposition  of  dual  character  property 
must  be  bifurcated  for  purposes  of  this 
paragraph  (e)(l)(i)  pursuant  to  the 
method  that  most  reasonably  reflects 
the  relative  uses  of  the  property. 
Reasonable  methods  may  include 
comparisons  in  terms  of  gross  income 
generated  or  the  physical  division  of  the 
property.  In  the  case  of  real  property, 
the  physical  division  of  the  property  will 
in  most  cases  be  the  most  reasonable 
method  available.  For  example,  if  a 
controlled  foreign  corporation  owns  an 
office  building,  uses  60  percent  of  the 
building  in  its  business,  and  rents  out 
the  other  40  percent,  then  40  percent  of 
the  gain  recognized  on  the  disposition  of 
the  property  would  reasonably  be 
treated  as  gain  which  is  included  in  the 
computation  of  foreign  personal  holding 
company  income  under  this  paragraph 
(e)(1).  This  paragraph  (e)(l)(ii)  addresses 
the  contemporaneous  use  of  property  for 
dual  purposes:  for  rules  concerning 
changes  in  the  use  of  property  affecting 
its  classification  for  purposes  of  this 
paragraph  (e).  see  paragraph  (a)(3)  of 
this  section. 

(2)  Property  that  gives  rise  to  certain 
income— {\\  In  general.  Property  the  sale 
or  exchange  of  which  gives  rise  to 
foreign  personal  holding  company 
income  under  this  paragraph  (e)(2) 
includes  property  that  ^ves  rise  to 
dividends,  interest,  rents,  royalties  and 
annuities  described  in  paragraph  (b)  of 
this  section,  except  for  rents  and 
royalties  derived  from  unrelated  persons 
in  the  active  conduct  of  a  trade  or 
business  under  paragraph  (b)(5)  of  this 
section.  The  property  described  by  this 
paragraph  (e)(2)  includes  property  which 
gives  rise  to  export  financing  interest 
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described  in  paragraph  (b)(2)  of  this 
section  and  property  which  gives  rise  to 
income  from  related  persons  described 
in  paragraphs  (b)(3)  and  (b)(4]  of  this 
section. 

(ii)  Exception.  Property  described  in 
this  paragraph  (e)(2)  does  not  include — 

(A)  Dealer  property  (as  defmed  in 
paragraph  (a)(4)(iv)  of  this  section),  and 

(B)  Inventory  and  similar  property  (as 
defined  in  paragraph  (a)(4)(ii)  of  this 
section)  other  than  securities. 

(3)  Property  that  does  not  give  rise  to 
income.  The  term  "property  that  does 
not  give  rise  to  income"  for  purposes  of 
this  section  includes  all  rights  and 
interests  in  property  (whether  or  not  a 
capital  asset]  except — 

(i)  Property  that  gives  rise  to 
dividends,  interest,  rents,  royalties  and 
annuities  described  in  paragraph  (e)(2) 
of  this  section  and  property  that  gives 
rise  to  rents  and  royalties  derived  in  the 
active  conduct  of  a  trade  or  business 
under  paragraph  (b)(5)  of  this  section; 

(ii)  Dealer  property  (as  defined  in 
paragraph  (a)(4)(iv)  of  this  section); 

(iii)  Inventory  and  similar  property  (as 
defined  in  paragraph  (a](4)(ii))  other 
than  securities; 

(iv)  Property  (other  than  real  property) 
used  in  the  controlled  foreign 
corporation's  trade  or  business  that  is  of 
a  character  which  would  be  subject  to 
the  allowance  for  depreciation  under 
section  167  or  168  and  the  regulations 
thereunder  (including  tangible  property 
described  in  S  1.167(a)-2  and  intangibles 
described  in  5 1.167(a)-3); 

(v)  Real  property  that  does  not  give 
rise  to  rental  or  similar  income,  to  the 
extent  used  in  the  controlled  foreign 
corporation's  trade  or  business;  and 

(vi)  Intangible  property  as  defmed  in 
section  936(h)(3)(B)  and  goodwill  that  is 
not  subject  to  the  allowance  for 
depreciation  under  section  167  and  the 
regulations  thereunder  to  the  extent 
used  in  the  controlled  foreign 
corporation's  trade  or  business  and 
disposed  of  in  connection  with  the  sale 
of  a  trade  or  business  of  the  controlled 
foreign  corporation. 

(4)  Classification  of  gain  or  loss  from 
the  disposition  of  a  debt  instrument  or 
on  a  deferred  payment  sale — (i)  Gain. 
Gain  from  the  sale,  exchange,  or 
retirement  of  a  debt  instrument  is 
included  in  the  computation  of  foreign 
personal  holding  company  income  under 
this  paragraph  (e)  unless — 

(A)  It  is  treated  as  interest  income  (as 
defined  in  paragraph  (a)(4)(i)  of  this 
section);  or 

(B)  It  is  treated  as  income  equivalent 
to  interest  under  paragraph  (h)  of  this 
section. 

(ii)  Loss.  Loss  from  the  sale,  exchange, 
or  retirement  of  a  debt  instrument  is 


included  in  the  computation  of  foreign 
personal  holding  company  income  under 
this  paragraph  (e)  unless — 

(A)  It  is  directly  allocated  to  interest 
income  (as  defined  in  paragraph  (a)(4)(i) 
of  this  section)  or  income  equivalent  to 
interest  (as  defined  in  paragraph  (h)  of 
this  section)  under  any  provision  of  the 
Code  or  regulations  thereunder; 

(B)  It  is  required  to  be  apportioned  in 
the  same  manner  as  interest  expense 
under  section  864(e]  or  any  other 
provision  of  the  Code  or  regulations 
thereunder  or 

(C)  The  debt  instrument  was  taken  in 
consideration  for  the  sale  or  exchange  of 
property  (or  the  provision  of  services) 
by  the  controlled  foreign  corporation 
and  gain  or  loss  from  that  sale  or 
exchange  (or  income  fit>m  the  provision 
of  services)  is  not  includible  in  foreign 
base  company  income  under  this 
section. 

(5)  Classification  of  options  and  other 
rights  to  acquire  or  transfer  property. 
Subject  to  the  exceptions  provided  in 
paragraphs  (e)(3)  (ii)  and  (iii)  of  this 
section  (relating  to  certain  dealer 
property  and  inventory  property),  rights 
to  acquire  or  transfer  property,  including 
property  that  gives  rise  to  income,  are 
classified  as  property  that  does  not  give 
rise  to  income  under  paragraph  (e)(3)  of 
this  section.  These  rights  include 
options,  warrants,  futures  contracts, 
options  on  a  futures  contract,  forward 
contracts,  and  options  on  an  index 
relating  to  stocks,  securities  or  interest 
rates. 

(6)  Classification  of  certain  interests 
in  pass  through  entities.  (Reserved.] 

(f)  Commodities  transactions — (1)  In 
general.  Except  as  otherwise  provided  in 
this  paragraph  (f),  foreign  personal 
holding  company  income  includes  the 
excess  of  gains  over  losses  from 
commodities  transactions.  If  losses  from 
commodities  transactions  exceed  gains, 
the  net  loss  is  not  within  the  definition 
of  foreign  personal  holding  company 
income  under  this  paragraph  (f),  and 
may  not  be  allocated  to,  or  otherwise 
reduce,  foreign  personal  holding 
company  income  under  section  954(b)(5) 
and  §  1.954-lT(a)(4).  The  terms 
"commodity"  and  "commodities 
transactions"  are  defined  in  paragraph 
(f)(2)  of  this  section.  Gains  and  losses 
from  qualified  active  sales  and  qualified 
hedging  transactions  are  excluded  from 
the  computation  of  foreign  personal 
holding  company  income  under  this 
paragraph  (f).  The  term  "qualified  active 
sales"  is  defined  in  paragraph  (f)(3).  The 
term  "qualified  hedging  transaction"  is 
defined  in  paragraph  (f)(4)  of  this 
section.  An  election  is  provided  under 
paragraph  (g)(5)  of  this  section  to 
include  all  gains  and  losses  from  section 


1256  foreign  currency  transactions, 
which  would  otherwise  be  commodities 
transactions,  in  the  computation  of 
foreign  personal  holding  company 
income  under  paragraph  (g)  instead  of 
this  paragraph  (f).  A  loss  diat  is  deferred 
or  that  otherwise  may  not  be  taken  into 
account  under  any  provision  of  the  Code 
may  not  be  taken  into  account  for 
purposes  of  determining  foreign 
personal  holding  company  income  under 
any  provision  of  this  paragraph  (f). 

(2)  Definitions — (i)  Commodity.  For 
purposes  of  this  section,  the  term 
"commodity"  means: 

(A)  Tangible  personal  property  of  a 
kind  which  is  actively  traded  or  with 
respect  to  which  contractual  interests 
are  actively  traded,  and 

(B)  Nonfunctional  currency  (as 
defined  under  section  988  and  the 
regulations  thereunder). 

(ii)  Commodities  transaction.  A 
commodities  transaction  means  the 
purchase  or  sale  of  a  commodity  for 
immediate  (spot)  delivery,  or  deferred 
(forward)  delivery,  or  the  right  to 
purchase,  sell,  receive,  or  transfer  a 
commodity,  or  any  other  right  or 
obligation  with  respect  to  a  commodity, 
accomplished  through  a  cash  or  off- 
exchange  market,  an  interbank  market, 
an  organized  exchange  or  board  of 
trade,  an  over-the-counter  market,  or  in 
a  transaction  effected  between  private 
parties  outside  of  any  market. 
Conunodities  transactions  include,  but 
are  not  limited  to: 

(A)  A  futures  or  forward  contract  in  a 
commodity, 

(B)  A  leverage  contract  in  a 
commodity  purchased  from  leverage 
transaction  merchants, 

(C)  An  exchange  of  futures  for 
physical  transaction, 

(D)  A  transaction  in  which  the  income 
or  loss  to  the  parties  is  measured  by 
reference  to  the  price  of  a  commodity,  a 
pool  of  commodities,  or  an  index  of 
commodities, 

(E)  The  purchase  or  sale  of  an  option 
or  oiher  right  to  acquire  or  transfer  a 
commodity,  a  futures  contract  in  a 
commodity,  or  an  index  of  conunodities, 
and 

(F)  The  delivery  of  one  commodity  in 
exchange  for  the  delivery  of  another 
commodity,  the  same  commodity  at 
another  time,  cash,  or  nonfunctional 
currency. 

(3)  Definition  of  the  term  "qualified 
active  sales" — (i)  In  general  The  term 
"qualified  active  sales"  means  the  sale 
of  commodities  in  the  active  conduct  of 
a  commodity  business  as  a  producer, 
processor,  merchant,  or  handler  of 
commodities  if  substantially  all  of  the 
controlled  foreign  corporation's  business 


27506  Federal  Register  /  Vol.  53.  No.  140  /  Thursday.  July  21.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  140  /  Thursday.  July  21.  1988  /  Rules  and  Regulations  27507 


is  as  an  active  producer,  processor, 
merchant,  or  handler  of  commodities  of 
like  kind.  The  sale  of  commodities  held 
by  a  controlled  foreign  corporation  other 
than  in  its  capacity  as  an  active 
producer,  processor,  merchant  or 
handler  of  commodities  of  like  kind  is 
not  a  qualified  active  sale. 

(ii)  Sale  of  commodities.  The  term 
"sale  of  commodities"  means  any 
transaction  in  which  the  controlled 
foreign  corporation  intends  to  deliver  to 
a  purchaser  a  commodity  held  by  the 
controlled  foreign  corporation  in 
physical  form. 

(iii)  Active  conduct  of  a  commodities 
business.  For  purposes  of  this 
paragraph,  a  controlled  foreign 
corporation  is  engaged  in  the  active 
conduct  of  a  commodities  business  as  a 
producer,  processor,  merchant,  or 
handler  of  commodities  only  if — 

(A)  It  holds  commodities  as  inventory 
or  similar  property  (as  defined  in 
paragraph  (a)(4)(ii]);  and 

(B)  It  incurs  substantial  expenses  in 
the  ordinary  course  of  a  commodities 
business  from  engaging  in  one  of  the 
following  activities  directly,  and  not 
through  an  independent  contractor: 

(1)  Substantial  activities  in  the 
production  of  commodities,  including 
planting,  tending  or  harvesting  crops, 
raising  or  slaughtering  livestock,  or 
extracting  minerals. 

(2)  Substantial  processing  activities 
prior  to  the  sale  of  commodities 
including  concentrating,  refining,  mixing, 
crushing,  aerating,  or  milling;  or 

(3)  Significant  activities  relating  to  the 
physical  movement,  handling  and 
storage  of  commodities  including 
preparation  of  contracts  and  invoices: 
arranging  freight,  insurance  and  credit, 
arranging  for  receipt,  transfer  or 
negotiation  of  shipping  documents: 
arranging  storage  or  warehousing,  and 
dealing  with  quality  claims;  owning  and 
operating  facilities  for  storage  or 
warehousing  or  owning  or  chartering 
vessels  or  vehicles  for  the  transportation 
of  commodities. 

For  purposes  of  this  paragraph  (f),  a 
corporation  is  not  engaged  in  a 
commodities  business  as  a  producer, 
processor,  merchant,  or  handler  of 
commodities  if  its  business  is  primarily 
financial.  In  general,  the  business  of  a 
controlled  foreign  corporation  is 
fmancial  if  it  primarily  engages  in 
commodities  transactions  for  investment 
or  speculation,  or  if  it  primarily  provides 
products  or  services  to  customers  for 
investment  or  speculation. 

(iv)  Substantially  aU.  Substantially  all 
of  the  controlled  foreign  corporation'* 
business  is  as  an  active  producer, 
processor,  merchant,  or  handler  of 


conmiodities  if  the  activities  described 
in  paragraph  (f)(3)(iii)  give  rise  to  85 
percent  of  the  taxable  income  of  the 
controlled  foreign  corporation 
(computed  as  though  the  corporation 
were  a  domestic  corporation).  For  this 
purpose,  gains  or  losses  from  qualified 
hedjging  transactions,  as  defmed  in 
paragraph  (f)(4),  are  considered  derived 
from  the  qualified  active  sales  to  which 
they  relate  or  are  expected  to  relate. 

(4)  Definition  of  the  term  "qualified 
hedging  transaction." The  term 
"qualified  hedging  transaction"  means  a 
bona  Me  hedging  transaction  that: 

(i)  Is  reasonably  necessary  to  the 
conduct  of  business  as  a  producer, 
processor,  merchant  or  handler  of  a 
commodity  in  the  manner  in  which  such 
business  is  customarily  and  usually 
conducted  by  others; 

(ii)  Is  entered  into  primarily  to  reduce 
the  risk  of  price  change  (but  not  the  risk 
of  currency  fluctuations)  with  respect  to 
commodities  sold  or  to  be  sold  in 
qualified  active  sales  described  in 
paragraph  (f)(3]  of  this  paragraph:  and 

(iii)  Is  clearly  identified  on  the 
controlled  foreign  corporation's  records 
before  the  close  of  the  fifth  day  after  the 
day  during  which  the  hedging 
transaction  is  entered  into  and  at  a  time 
when  there  is  a  reasonable  risk  of  loss; 
however,  if  the  controlled  foreign 
corporation  does  not  at  such  time 
specifically  and  properly  identify  the 
qualified  active  sales  (or  category  of 
such  sales)  to  which  a  hedging 
transaction  relates,  the  district  director 
in  his  sole  discretion  may  determine 
which  hedging  transactions  (if  any)  are 
related  to  qualiHed  active  sales. 

(g)  Foreign  currency  gain— {!)  In 
general.  Except  as  provided  in 
paragraph  (g)(2),  foreign  personal 
holding  company  income  includes  the 
excess  of  foreign  currency  gains  over 
losses  (as  defined  in  section  988(b)) 
attributable  to  any  section  988 
transactions.  If  foreign  currency  losses 
exceed  gains,  the  net  loss  is  not  within 
the  definition  of  foreign  personal  holding 
company  income  under  this  paragraph 
(g).  and  may  not  be  allocated  to,  or 
otherwise  reduce,  foreign  personal 
holding  company  income  under  section 
9S4(b)(5)  and  i  1.954-lT(a)(4).  To  the 
extent  the  gain  or  loss  from  a 
transaction  is  treated  as  interest  income 
or  expense  under  sections  988(a)(2)  or 
988(d)  and  the  regulations  thereunder,  it 
is  not  included  in  the  computation  of 
foreign  personal  holding  company 
income  under  this  paragraph  (g).  (For 
other  rules  concerning  income  described 
in  more  than  one  category  of  foreign 
personal  holding  company  income,  see 
S  1.954-2(a)(2).)  A  loss  that  is  deferred  or 
that  otherwise  may  not  be  taken  into 


account  under  any  provision  of  the  Code 
may  not  be  taken  into  account  for 
purposes  of  determining  foreign 
personal  holding  company  income  under 
any  provision  of  this  paragraph  (g). 

(2)  Exceptions — (i)  Qualified  business 
units  using  the  dollar  approximate 
separate  transactions  method.  Currency 
gain  or  loss  determined  under  the  dollar 
approximate  separate  transactions 
method  ("DASTM  gain  or  loss") 
provided  by  { 1.985-3T  is  foreign 
currency  gain  or  loss  attributable  to  a 
section  988  transaction  for  purposes  of 
computing  foreign  personal  holding 
company  income  under  this  paragraph 
(g).  For  purposes  of  section  1.954-lT, 
DASTM  gain  or  loss  shall  be  included  in 
or  reduce  the  category  of  foreign  base 
company  and  insurance  income  to  the 
extent  allocated  to  such  income  under 
the  rules  of  this  paragraph  (g)(2)(i). 
DASTM  gain  or  loss  shall  first  be 
allocated  pro  rata  to  foreign  source 
gross  income  in  each  separate  category 
described  in  S  1.904-5(a)(l)  (section 
904(d)  category)  under  the  rules  of 
S  1.904-4(j).  The  amount  of  DASTM  gain 
or  loss  that  is  allocated  to  each  separate 
904(d)  category  shall  then  be  further 
allocated  pro  rata  to  gross  foreign 
source  income  in  each  of  the  following 
groups  within  a  section  904(d)  category: 

(A)  Foreign  base  company  income 
(including  foreign  currency  gain  or  loss 
other  than  DASTM  gain  or  loss); 

(B)  Insurance  income: 

(C)  Other  income. 

For  purposes  of  i  1.954-lT  and  this 
section,  the  amount  of  DASTM  gain  or 
loss  that,  under  the  rules  of  this 
paragraph  (g)(2)(i).  is  allocable  to 
foreign  base  company  income  within  a 
section  904(d)  category  shall  next  be 
allocated  pro  rata  to  foreign  source 
gross  income  in  the  categories  described 
in  §  1.954-lT(a)(2)  that  are  nvithin  the 
section  904(d)  category.  Currency  gain 
or  loss  determined  under  DASTM  does 
not  include  currency  gain  or  loss 
attributable  to  any  transaction  involving 
a  third  country  currency  (as  described  in 
9 1  J85-3T(c)(7)(ii)).  Foreign  currency 
gains  or  losses  attributable  to  third 
country  currency  transactions  are 
subject  to  the  treatment  provided  in 
paragraph  (g)(1)  and  subdivisions  (ii) 
and  (iii)  of  this  paragraph  (g)(2). 
(ii)  Tracing  to  exclude  foreign 
currency  gain  or  loss  from  qualified 
business  and  hedging  transactions.  A 
foreign  currency  gain  or  loss  is  excluded 
from  the  computation  of  foreign 
personal  holding  company  income  under 
this  paragraph  (g)  if  it  is  clearly 
identiRed  on  the  records  of  the 
controlled  foreign  corporation  as  being 
derived  from  a  qualified  business 


transaction  or  a  qualiHed  hedging 
transaction.  The  term  "qualified 
business  transaction"  is  deHned  in 
paragraph  (g)(3)  of  this  section.  The  term 
"qualified  hedging  transaction"  is 
defined  paragraph  (g)(4)  of  this  section. 
However,  currency  gain  or  loss  of  a 
qualiHed  business  unit  included  in  the 
computation  of  currency  gain  or  loss 
under  subdivision  (i)  of  this  paragraph 
(g)(2)  may  not  be  excluded  from  foreign 
personal  holding  company  income  under 
the  tracing  rule  of  this  paragraph 
(g)(2)(ii).  Furthermore,  the  tracing  rule  of 
this  paragraph  (g)(2)(ii)  will  not  apply  if 
a  controlled  foreign  corporation  makes 
the  election  provided  by  paragraph 
(g)(2)(iii)  of  diis  section. 

(iii)  Election  out  of  tracing.  A 
controlled  foreign  corporation  may  elect 
a  method  of  accounting  under  which  all 
foreign  currency  gains  or  losses 
attributable  to  section  988  transactions 
are  included  in  foreign  personal  holding 
company  income.  The  scope  and 
requirements  for  this  election  are 
provided  in  paragraph  (g)(5)  of  this 
section.  This  election  does  not  apply  to 
foreign  ciirrency  gains  or  losses  of  a 
qualiHed  business  unit  included  in  the 
computation  of  gain  or  loss  under 
paragraph  (g)(2)(i)  of  this  section. 

(3)  Definition  of  the  term  "qualified 
business  transaction  " — (i)  In  general. 
The  term  "qualified  business 
transaction"  means  a  transaction  (other 
than  a  "qualiHed  hedging  transaction" 
as  described  in  paragraph  (g)(4)  of  this 
section)  that: 

(A)  Does  not  have  investment  or 
speculation  as  a  significant  purpose; 

(B)  Is  not  attributable  to  property  or 
an  activity  of  the  kind  that  gives  rise  to 
subpart  F  income  (other  than  foreign 
currency  gain  under  this  paragraph  (g)), 
or  could  reasonably  be  expected  to  give 
rise  to  subpart  F  income  (including  upon 
disposition);  for  example,  the 
transaction  may  not  be  attributable  to 
stock  or  debt  of  another  corporation 
(including  related  corporations 
organized  and  operating  in  the  same 
country),  or  property  likely  to  give  rise 
to  foreign  base  company  sales  or 
services  income;  and 

(C)  Is  attributable  to  business 
transactions  described  in  subdivision  (ii) 
of  this  paragraph  (g)(3). 

A  qualiHed  business  transaction 
includes  the  disposition  of  a  debt 
instrument  that  constitutes  inventory 
property  under  paragraph  (a)(4)(ii)  or 
dealer  property  under  paragraph 
(a)(4)(iv)  of  this  section.  The  provisions 
of  this  paragraph  (g)(3)  do  not  apply  to 
the  foreign  currency  gain  or  loss  of  a 
qualified  business  unit  (as  determined 
under  §  1.985-3T(d)(2))  included  in  the 


computation  of  gain  or  loss  under 
paragraph  (g)(2)(i)  of  this  section.  The 
provisions  of  this  paragraph  (g)(3)  do. 
however,  apply  to  other  currency 
transactions  of  a  qualified  business  unit 
that  elects  (or  is  deemed  to  elect)  the 
U.S.  dollar  as  its  functional  currency 
under  section  985(b)(3)  and  {  1.985-2T. 
Qualified  business  transactions  and  the 
amount  of  foreign  currency  gain  or  loss 
derived  therefrom  must  be  clearly 
identified  on  its  records  by  the 
controlled  foreign  corporation.  If  the 
controlled  foreign  corporation  is  imable 
to  specifically  identify  the  qualified 
business  transactions  and  the  foreign 
currency  gain  or  loss  derived  therefrom, 
the  district  director  in  his  sole  discretion 
may  determine  which  transactions  of 
the  corporation  giving  rise  to  the  foreign 
currency  gains  or  losses  are  attributable 
to  quahfied  business  transactions. 

(ii)  Specific  business  transactions.  A 
transaction  of  a  controlled  foreign 
corporation  must  meet  the  requirements 
of  any  of  subdivisions  (A)  through  (F)  of 
this  paragraph  (g)(3)(ii)  to  be  a  qualified 
business  transaction  under  this 
paragraph  (g)(3). 

(A)  Acquisition  of  debt  instruments.  If 
the  transaction  is  the  acquisition  of  a 
debt  instrument  described  in  section 
988(c)(l)(B)(i)  and  the  regulations 
thereunder,  the  debt  must  be  derived 
from — 

[1)  The  sale  of  inventory  and  similar 
property  to  customers  by  the  controlled 
foreign  corporation  in  the  ordinary 
course  of  regular  business  operations,  or 

[2)  The  rendition  of  services  by  the 
corporation  in  the  ordinary  course  of 
regular  business  operations. 

For  purposes  of  this  paragraph 
(g)(3)(ii)(A),  a  debt  instrument  will  not 
be  considered  derived  in  the  ordinary 
course  of  regular  business  operations 
unless  the  instrument  matures,  and  is 
reasonably  expected  to  be  satisfied, 
within  the  period  for  which  interest 
need  not  be  charged  imder  section  482 
and  the  regulations  thereunder. 

(B)  Becoming  the  obligor  under  debt 
instruments.  If  the  transaction  is 
becoming  the  obligor  under  a  debt 
instrument  described  in  section 
988(c)(l)(B)(i)  and  the  regulations 
thereunder,  the  debt  must  be  incurred 
fon 

[1]  Payment  of  expenses  that  are 
includible  by  the  controlled  foreign 
corporation  in  the  cost  of  goods  sold 
under  §  1.61-3  for  property  held 
primarily  for  sale  to  customers  in  the 
ordinary  course  of  regular  business 
operations,  are  inventoriable  costs 
under  section  4/1  and  the  regulations 
thereunder,  or  are  allocable  or 
apportionable  under  the  rules  of  §  1.861- 


8  to  gross  income  derived  from 
inventory  and  similar  property, 

(2)  Payment  of  expenses  that  are 
allocable  or  apportionable  under  the 
rules  of  S  1.861-8  to  gross  income 
derived  from  services  provided  by  the 
controlled  foreign  corporation  in  the 
ordinary  course  of  regular  business 
operations, 

[3]  Acquisition  of  an  asset  that  does 
not  give  rise  to  Subpart  F  income  during 
the  current  taxable  year  (other  than  by 
application  of  section  952(c))  and  is  not 
reasonably  expected  to  give  rise  to 
Subpart  F  income  in  subsequent  taxable 
years,  or 

[4]  Acquisition  of  dealer  property  as 
defined  in  paragraph  (a)(4)(iv)  of  this 
section. 

The  identification  requirements  of 
subdivision  (i)  of  this  paragraph  (g)(3) 
will  not  be  met  with  respect  to  a 
borrowing  if  the  controlled  foreign 
corporation  fails  to  clearly  identify  the 
debt  and  the  expenses  (or  categories  of 
expenses)  to  which  it  relates  before  the 
close  of  the  fifth  day  after  the  day  on 
which  the  expenses  are  incurred. 

(C)  Accrual  of  any  item  of  gross 
income.  If  the  transaction  is  the  accrual 
(or  otherwise  taking  into  account)  of  any 
item  of  gross  income  or  receipts  as 
described  in  section  988(c)(1)(B)(ii)  and 
the  regulations  thereunder,  the  item  of 
gross  income  or  receipts  must  be 
derived  from: 

[1]  The  sale  of  inventory  and  similar 
property  in  the  ordinary  course  of 
regular  business  operations,  or 

[2]  The  provision  of  services  by  the 
controlled  foreign  corporation  to 
customers  in  the  ordinary  course  of 
regular  business  operations. 

(D)  Accrual  of  any  item  of  expense.  If 
the  transaction  is  the  accrual  (or 
otherwise  taking  into  account)  of  any 
item  of  expense  as  described  in  sectior< 
988(c)(l)(B)(ii)  and  the  regulations 
thereunder,  the  item  of  expense  must  be: 

[1]  An  expense  that  is  includible  by 
the  controlled  foreign  corporation  in  the 
cost  of  goods  sold  under  §  1.61-3  for 
property  held  primarily  for  sale  to 
customers  in  the  ordinary  course  of 
regular  business  operations,  is  an 
inventoriable  cost  under  section  471  and 
the  regulations  thereunder,  or  is 
allocable  or  apportionable  under  the 
rules  of  §  1.861-8  to  gross  income 
derived  from  inventory  and  similar 
property,  or 

[2]  An  expense  that  is  allocable  or 
apportionable  under  the  rules  of  §  1.861- 
8  to  gross  income  derived  from  services 
provided  by  the  controlled  foreign 
corporation  in  the  ordinary  course  of 
regular  business  operations. 
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(E)  Entering  into  forward  contracts, 
futures  contracts,  options  and  similar 
instruments.  If  the  transaction  is 
entering  into  any  forward  contract 
futures  contract,  option  or  similar 
financial  instrument  and  if  such  contract 
or  instrument  is  not  marked  to  market  at 
the  close  of  the  taxable  year  under 
section  1256,  as  described  in  section 
g88(c)(l)(B)(iii)  and  the  regulations 
thereunder,  then  the  contract  or 
instrument  must  be  property  held  as 
dealer  property  as  defined  in  paragraph 
(a)(4)(ii)  of  this  section. 

(F)  Disposition  of  nonfunctional 
currency.  If  the  transaction  is  the 
disposition  of  nonfunctional  currency,  as 
described  in  section  9e8(cUl)(C)  and  the 
regulations  thereunder,  then  the 
transaction  must  be  for  a  purpose 
described  in  paragraph  (g)(3)(ii)(B).  for 
the  payment  of  taxes  not  attributable  to 
subpart  P  income,  or  must  be  the 
disposition  of  property  held  as  dealer 
property  as  defined  in  paragraph 
(a)(4)(iv)  of  this  section. 

(G)  Transactions  in  business  assets. 
The  acquisition  or  disposition  of  an 
asset  that  is  used  or  held  for  use  in  the 
active  conduct  of  a  trade  or  business. 

(4)  Definition  of  the  term  "qualified 
hedging  transaction"— [i]  In  general. 
The  term  "qualified  hedging 
transaction"  means  a  bona  fide  hedging 
transaction  meeting  all  the  requirements 
of  subdivisions  (A)  through  (D)  of  this 
paragraph  (g)(4)(i): 

(A)  The  transaction  must  be 
reasonably  necessary  to  the  conduct  of 
regular  business  operations  in  the 
manner  in  which  such  business 
operations  are  customarily  and  usually 
conducted  by  others. 

(B)  The  transaction  must  be  entered 
into  primarily  to  reduce  the  risk  of 
currency  fluctuations  with  respect  to 
property  or  services  sold  or  to  be  sold  or 
expenses  incurred  or  to  be  incurred  in 
transactions  that  are  qualified  business 
transactions  under  paragraph  (g)(3)  of 
this  section. 

(C)  The  hedging  transaction  and  the 
property  or  expense  (or  category  of 
property  or  expense)  to  which  it  relates 
must  be  clearly  identified  on  the  records 
of  the  controlled  foreign  corporation 
before  the  close  of  the  fifth  day  after  the 
day  during  which  the  hedging 
transaction  is  entered  into  and  at  a  time 
during  which  there  is  a  reasonable  risk 
of  currency  loss. 

(D)  The  amount  of  foreign  currency 
gain  or  loss  that  is  attributable  to  a 
specific  hedging  transaction  must  be 
clearly  identifiable  on  the  records  of  the 
controlled  foreign  corporation  or  its 
controlling  shareholder  (as  defined  in 

5  1.964-l(c)(5)). 


The  provisions  of  this  paragraph  (g)(4) 
do  not  apply  to  transactions  of  a 
qualified  business  unit  included  in  the 
computation  of  gain  or  loss  under 
paragraph  (gM2Hi)<  The  provisions  of 
this  paragraph  (g)(4)  do  apply,  however, 
to  other  currency  transactions  of  a 
qualified  business  unit  that  elects  (or  is 
deemed  to  elect)  the  U.S.  dollar  as  its 
functional  currency  under  section 
985(b)(3)  and  i  1.985-3T.  If  the 
controlled  foreign  corporation  does  not 
specifically  identify  the  qualified 
business  transactions  (or  category  of 
qualified  business  transactions)  to 
which  a  hedging  transaction  relates  or  is 
unable  to  specifically  identify  the 
amount  of  foreign  currency  gain  or  loss 
derived  from  the  hedging  transactions. 
the  district  director  in  his  sole  discretion 
may  make  the  identifications  required  of 
the  controlled  foreign  corporation  and 
determine  which  hedging  transactions  (if 
any]  are  related  to  qualiBed  business 
transactions,  and  the  amount  of  foreign 
cturency  gain  or  loss  attributable  to  the 
qualified  hedging  transactions. 

(ii)  Change  in  purpose  of  hedging 
transaction.  If  a  hedging  transaction  is 
entered  into  for  one  purpose,  and  the 
purpose  for  that  transaction 
subsequently  changes,  the  transaction 
may  be  treated  as  two  separate  hedging 
transactions  for  purposes  of  this 
paragraph  (g)(4].  In  such  a  case,  the 
portion  of  the  transaction  that  relates  to 
a  qualified  business  transaction  is 
considered  a  qualified  hedging 
transaction  if  it  separately  meets  all  the 
other  requirements  of  this  paragraph 
(g)(4]  for  treatment  as  a  qualified 
hedging  transaction.  For  purposes  of 
paragraph  (g)(4)(i)(C),  the  foreign 
corporation  must  identify  on  its  records 
the  portion  of  the  transaction  that 
relates  to  a  qualified  business 
transaction  by  the  close  of  the  fifth  day 
after  the  day  on  which  the  hedge 
becomes  so  related  [i.e.,  either  the  day 
on  which  the  hedge  is  first  entered  into 
or  on  the  day  on  which  it  first  relates  to 
a  qualified  business  transaction  due  to  a 
change  in  its  purpose).  The  foreign 
corporation  must  identify  on  its  records 
the  portion  of  the  transaction  that  does 
not  relate  to  a  qualified  business 
transaction  by  the  close  of  the  fifth  day 
after  the  day  on  which  the  purpose  for 
the  hedging  transaction  changes. 

(5)  Election  out  of  tracing— {i]  In 
general.  A  controlled  foreign 
corporation  may  elect  to  account  for 
currency  gains  and  losses  under  section 
988  and  gains  and  losses  from  section 
1256  ciurency  contracts  by  including  in 
the  computation  of  foreign  personal 
holding  company  income  under  this 
paragraph  (g)  all  foreign  currency  gains 
or  losses  attributable  to  section  968 


transactions,  and  all  gains  or  losses 
from  section  1256  foreign  currency 
contracts.  Separate  elections  for  section 
1256  foreign  currency  contracts  and 
section  968  transactions  are  not 
permitted.  If  a  controlled  foreign 
corporation  makes  the  election 
described  in  this  paragraph  (g)(5](i),  the 
election  is  effective  for  all  related 
persons  as  defined  in  section  954(d)(3) 
and  the  regulations  thereunder. 

(ii)  Exception.  The  election  provided 
by  this  paragraph  (g)(5)  does  not  apply 
to  foreign  ciurency  gain  or  loss  of  a 
quaUfi^  business  unit  determined 
under  1 1.985-3T(d)(2).  It  does,  however, 
apply  to  other  foreign  currency  gains  or 
losses  of  a  qualified  business  unit  that 
elects  (or  is  deemed  to  elect)  the  U.S. 
dollar  as  its  functional  currency. 

(iii)  Procedure— [A]  In  general  The 
election  provided  by  this  paragraph 
(g)(5)  shall  be  made  in  the  manner 
prescribed  in  this  paragraph  and  in 
subsequent  administrative 
pronouncements. 

(B)  Time  and  manner.  The  controlled 
forei^i  corporation  may  make  the 
election  by  filing  a  statement  with  its 
original  or  amended  information  return 
for  the  taxable  year  for  which  the 
election  is  made.  The  controlling  United 
States  shareholders,  as  defined  in 
S  1.964-l(c)(5).  may  make  the  election 
on  behalf  of  the  controlled  foreign 
corporation  and  related  corporations  by 
filing  a  statement  to  such  effect  with 
their  original  or  amended  income  tax 
returns  for  the  taxable  year  during 
which  the  taxable  year  of  the  controlled 
foreign  corporation  for  which  the 
election  is  made  ends.  The  election  is 
effective  for  the  taxable  year  of  the 
controlled  foreign  corporation  for  which 
the  election  is  made,  for  the  taxable 
years  of  all  related  controlled  foreign 
corporations  ending  within  such  taxable 
year,  and  for  all  subsequent  years  of 
such  corporations.  The  statement  shall 
include  the  following  information: 
(7)  The  name,  address,  taxpayer 
identification  number,  and  taxable  year 
of  each  United  States  shareholder 

[2]  The  name,  address,  and  taxable 
year  of  each  controlled  foreign 
corporation  for  which  the  election  is 
effective;  and 

(J)  Any  additional  information  to  be 
required  by  the  Secretary  by 
administrative  pronouncement 
Each  United  States  shareholder  or 
controlled  foreign  corporation  filing  the 
election  must  provide  copies  of  the 
election  to  all  controlled  foreign 
corporations  for  which  the  election  is 
effective,  and  all  United  SUtes 
shareholders  of  such  corporations. 
However,  failure  to  provide  such  copies 


will  not  void  (or  cause  to  be  voidable) 
an  election  under  this  paragraph  (g)(5). 

(C)  Termination.  The  election 
provided  by  this  paragraph  (g)(5)  may  be 
terminated  only  with  the  consent  of  die 
Commissioner:  Attn.:  CC:INTL 

(h)  Income  equivalent  to  interest — (1) 
In  general.  Foreign  personal  holding 
company  income  includes  income  that  is 
equivalent  to  interest.  Income  equivalent 
to  interest  includes,  but  is  not  limited  to, 
income  derived  from  the  following 
categories  of  transactions: 

(i)  An  investment,  or  series  of 
mtegrated  transactions  which  include  an 
investment,  in  which  the  payments,  net 
payments,  cash  Hows,  or  return 
predominantly  reflect  the  time  value  of 
money,  and 

(ii)  Transactions  in  which  the 
payments  or  a  predominant  portion 
thereof  are  in  substance  for  the  use  or 
forebearance  of  money,  but  are  not 
generally  treated  as  interest. 
However,  amounts  treated  as  interest 
under  section  954(c)(1)(A)  and 
paragraph  (b)  of  this  section  are  not 
income  equivalent  to  interest  under  this 
paragraph  (h).  Income  from  the  sale  of 
properfy  will  not  be  treated  as  income 
equivalent  to  interest  for  purposes  of 
this  paragraph  (h),  subject  to  the  rule  of 
paragraph  (h](4]  of  this  section,  unless 
the  sale  is  part  of  an  integrated 
transaction  that  gives  rise  to  interest  or 
income  equivalent  to  interest  See 
sections  482,  483  and  1274  for  the  extent 
to  which  such  income  may  be 
characterized  as  interest  income  subject 
to  paragraph  (b)  of  this  section.  Income 
equivalent  to  interest  for  purposes  of 
this  paragraph  [h]  includes  all  income 
attributable  to  a  transfer  of  securities 
subject  to  section  1058.  Income 
equivalent  to  interest  also  includes  a 
portion  of  certain  deferred  payments 
received  for  the  purpose  of  services,  in 
accordance  with  the  provisions  of 
paragraph  (h)(5)  of  this  section.  Income 
equivalent  to  interest  does  not  include 
income  attributable  to  notional  principal 
contracts  such  as  interest  rate  swaps, 
currency  swaps,  interest  rate  floor 
agreements,  or  similar  contracts  except 
to  the  extent  that  such  contracts  are  part 
of  an  integrated  transaction  that  gives 
rise  to  income  equivalent  to  interest. 
Income  derived  from  notional  contracts 
by  a  person  acting  in  its  capacify  as  a 
regular  dealer  in  such  contracts  will  be 
presumed  not  to  be  integrated  with  an 
investment. 

(2)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (h): 

Example  (1).  CFC,  a  controlled  foreign 
corporation,  promises  that  A.  an  unrelated 
person,  may  borrow  up  to  $500  in  principal 


for  one  year  beginning  at  any  time  during  the 
next  three  months  at  an  interest  rate  of  10 
percent.  In  exchange,  A  pays  CFV  a 
commitment  fee  of  S2.00.  Pursuant  to  this  loan 
commitment,  CFC  lends  $80  to  i4.  As  a  result, 
the  entire  $2^00  fee  is  included  in  the 
computation  of  foreign  personal  holding 
company  income  under  this  paragrai^ 
(h)(l)(ii). 

Example  (2).  (i)  At  the  beginning  of  its 
current  taxable  year,  CFC,  a  controlled 
foreign  corporation,  purchases  at  face  value  a 
one-year  debt  instrument  issued  by  A  having 
a  $100  principal  amount  and  bearing  a 
floating  rate  of  interest  set  at  the  London 
Interbank  Offered  Rate  ("LIBOR")  plus  one 
percentage  point.  Contemporaneously,  CFC 
borrows  $100  from  B  for  one  year  at  a  fixed 
interest  rate  of  10  percent,  using  the  debt 
instrument  as  security. 

(ii)  During  its  current  taxable  year,  CFC 
accrues  $11  of  interest  from  A  on  the  bond. 
That  interest  is  foreign  personal  holding 
company  income  under  section  954(c)(l]  and 
§  1.954-ZT(b),  and  thus  is  not  income 
equivalent  to  interest.  During  its  current 
taxable  year,  CFC  incurs  $10  of  interest 
expense  with  respect  to  the  borrowing  from 
B.  That  expense  is  allocated  and  apportioned 
to,  and  reduces,  foreign  base  company 
income  or  insurance  income  to  the  extent 
provided  in  sections  954(b)(5),  863(e),  and 
864(e)  and  the  regulations  thereunder. 

Example  (3).  (i)  At  the  beginning  of  its  1968 
taxable  year,  CFC.  a  controlled  foreign 
corporation,  purchases  at  face  value  a  one- 
year  debt  instrument  issued  by  A  having  a 
$100  principal  amount  and  bearing  a  floating 
rate  of  interest  set  at  the  London  Interbank 
Offered  Rate  ("LIBOR")  plus  one  percentage 
point  payable  on  the  last  day  of  CFCs 
current  taxable  year.  CFC  subsequently 
determines  that  it  would  prefer  receiving 
interest  at  a  fixed  rate,  and.  on  January  1, 
1989.  enters  into  an  agreement  with  B,  an 
unrelated  person,  whereby  B  promises  to  pay 
CFC  on  the  last  day  of  CFCs  1989  taxable 
year  an  amount  equal  to  10  percent  on  a 
notional  principal  amount  of  $100.  In 
exchange,  CFC  promises  to  pay  B  on  the  last 
day  of  CFCa  1989  taxable  year  an  amount 
equal  to  LIBOR  plus  one  percentage  point  on 
the  notional  principal  amount 

(ii)  CFC  receives  a  total  of  $10  from  B,  and 
pays  $9  to  B.  CFC  also  receives  $9  from  A. 
The  $9  paid  to  B  is  directly  allocated  to,  or  is 
otherwise  an  adjustment  to,  the  $10  received 
from  B.  The  transactions  are  considered  an 
intergrated  transaction  giving  rise  to  $9  of 
interest  income  (paid  by  A]  and,  imder 
paragraph  (h)(l)(i).  $1  of  income  equivalent  to 
interest  (paid  by  B). 

Example  (4).  The  facts  are  the  same  as  in 
Example  (3),  except  that  CFC  does  not  hold 
any  debt  obligations.  Since  the  transaction 
with  B  is  not  integrated  with  an  investment 
giving  rise  to  interest  or  income  equivalent  to 
interest,  the  net  $1  of  income  realized  by  CFC 
does  not  constitute  income  equivalent  to 
interest. 

Example  (5).  (i)  CFC.  a  controlled  foreign 
corporation,  enters  into  an  agreement  with  A 
whereby  CFC  purchases  commodity  X  from  A 
at  a  price  of  $100,  andi4  contemporaneously 
repurchases  commodity  X  from  CFC  for 


payment  and  delivery  in  3  months  at  a  price 
of  $104  set  by  the  forward  market. 

(ii)  The  transaction  is  in  substance  a  loan 
from  CFC  to  A  secured  by  commodity  X. 
Thus,  CFC  accrues  $4  of  gross  income  which 
is  included  in  foreign  personal  holding 
company  income  as  interest  under  section 
954(c)(1)(A)  and  paragraph  (b)  of  this  section. 

Example  (6).  (i)  CfTC  purchases  commodity 
Y  on  the  spot  market  for  $100  and 
contemporaneously,  sells  commodity  Y 
forward  for  delivery  and  payment  in  3 
months  at  a  price  of  $104  set  by  the  forward 
market. 

(ii)  The  $100  paid  on  the  spot  purchase  of 
commodity  Y  offsets  any  market  risk  on  the 
forward  sale  so  that  the  S4  of  income  to  be 
derived  predominantly  reflects  time  value  of 
money.  Thus,  under  paragraph  (h)(l)(i).  the 
spot  purchase  of  commodity  Y  and  the 
offsetting  forward  sale  will  be  treated  as  an 
integrated  transaction  giving  rise  to  $4  of 
income  equivalent  to  interest 

(3)  Income  equivalent  to  interest  from 
factoring — (i)  General  rule.  Income 
equivalent  to  interest  includes  factoring 
income.  Except  as  provided  in 
paragraph  (h)(3)(ii)  of  this  section,  the 
term  "factoring  income"  includes  any 
income  (including  any  discount  income 
or  sen/ice  fee,  but  excluding  any  stated 
interest)  derived  from  the  acquisition 
and  collection  or  disposition  of  a 
factored  receivable.  The  rules  of  this 
paragraph  (h)(3)  apply  only  with  respect 
to  the  tax  treatment  of  factoring  income 
derived  from  the  acquisition  and 
collection  or  disposition  of  a  factored 
receivable  and  shall  not  affect  the 
characterization  of  an  expense  or  loss  of 
either  the  person  whose  goods  or 
services  gave  rise  to  a  factored 
receivable  or  the  obligor  under  a 
receivable.  The  amount  of  income 
equivalent  to  interest  realized  with 
respect  to  a  factored  receivable  is  the 
difference  (if  a  positive  number) 
between  the  amount  paid  for  the 
receivable  by  the  foreign  corporation 
and  the  amount  that  it  collects  on  the 
receivable  (or  realizes  upon  its  sale  of 
the  receivable). 

(ii)  Exceptions.  Factoring  income  shall 
not  include — 

(A)  Income  treated  as  interest  under 
section  864(d)(1)  or  (6)  and  the 
regulations  thereunder  (relating  to 
income  derived  from  trade  or  service 
receivables  of  related  persons),  even  if 
such  income  is  not  treated  as  described 
in  section  864(d)(1)  by  reason  of  the 
same-country  exception  of  section 
864(d)(7); 

(B)  Income  derived  from  a  factored 
receivable  if  payment  for  the  acquisition 
of  the  receivable  is  made  on  or  after  the 
date  on  which  stated  interest  begins  to 
accrue,  but  only  if  the  rate  of  stated 
interest  equals  or  exceeds  120  percent  of 
the  Federal  short  term  rate  (as  defined 
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under  section  1274)  (or  the  equivalent 
rate  for  a  currency  other  than  the  dollar) 
as  of  the  date  on  which  the  receivable  is 
acquired  by  the  foreign  corporation;  or 

(C)  Income  derived  from  a  factored 
receivable  if  payment  for  the  acquisition 
of  the  receivable  by  the  foreign 
corporation  is  made  only  on  or  after  the 
anticipated  date  of  payment  of  all 
principal  by  the  obligor  (or  the 
anticipated  weighted  average  date  of 
payment  of  a  pool  of  purchased 
receivables). 

(iii)  Factored  receivable.  For 
purposes  of  this  paragraph  (h)(3).  the 
term  "factored  receivable"  includes  any 
account  receivable  or  other  evidence  of 
indebtedness,  whether  or  not  issued  at  a 
discount  and  whether  or  not  bearing 
stated  interest,  arising  out  of  the 
disposition  of  property  or  the 
performance  of  services  by  any  person, 
if  such  account  receivable  or  evidence 
of  indebtedness  is  acquired  by  a  person 
other  than  the  person  who  disposed  of 
the  property  or  provided  the  services 
that  gave  rise  to  the  account  receivable 
or  evidence  of  indebtedness.  For 
purposes  of  this  paragraph  (h)(3),  it  is 
immaterial  whether  the  person  providing 
the  property  or  services  agrees  to 
transfer  the  receivable  at  the  time  of 
sale  (as  by  accepting  a  third-party 
charge  or  credit  card)  or  at  a  later  time. 

(iv)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (h)(3). 

Example  (1).  DP,  a  domestic  corporation, 
owns  all  of  the  outstanding  slock  of  FS.  a 
controlled  foreign  corporation.  FS  acquires 
accounts  receivable  arising  from  the  sale  of 
property  by  unrelated  corporation  X.  The 
receivables  have  a  face  amount  of  $100,  and 
after  30  days  bear  stated  interest  equal  to  at 
least  120  percent  of  the  applicable  short  term 
Federal  rate  (determined  as  of  the  date  the 
receivable  is  acquired).  FS  purchases  the 
receivables  from  X  for  $95  on  Day  1  and 
collects  $100  from  the  obligor  under  the 
receivable  on  Day  40.  Income  (other  than 
stated  interest)  derived  by  FS  from  the 
factored  receivables  is  factoring  income 
within  the  meaning  or  paragraph  (h)(3)(i)  of 
this  section  and.  therefore,  is  income 
equivalent  to  interest. 

Example  (21  The  facts  are  the  same  as  in 
example  (1).  except  that  FS  does  not  pay  X 
for  the  receivables  until  Day  30.  Income 
derived  by  FS  from  the  factored  receivables 
is  not  factoring  income  by  reason  of 
paragraph  (h){3)(ii)(B)  of  this  section. 

Example  (3).  The  facts  are  the  same  as  in 
Example  (2),  except  that  it  is  anticipated  that 
all  principal  will  be  paid  by  the  obligor  of  the 
receivables  by  Day  30.  Income  derived  by  FS 
from  this  "maturity  factoring"  of  the 
receivables  is  not  factoring  income  by  reason 
of  paragraph  (h)(3)(ii)(C)  of  this  section,  and 
therefore  does  not  give  rise  to  income 
equivalent  to  interest. 


Example  (4).  The  facts  are  the  tame  as  in 
example  (1).  except  that,  rather  than 
collecting  $100  from  the  obligor  under  the 
factored  receivable  on  Day  40,  FS  sells  the 
receivable  to  controlled  foreign  corporation  Y 
on  Day  IS  for  $87.  Both  the  income  derived  by 
FS  on  the  factored  receivable  and  the  income 
derived  by  Y  (other  than  stated  interest)  on 
the  receivable  are  factoring  income  within 
the  meaning  of  paragraph  (h)(3)(i]  of  this 
section,  and  therefore,  constitute  income 
equivalent  to  interest. 

Example  (5).  The  facts  are  the  same  ai  in 
example  (4),  except  that  FS  sella  the  factored 
receivable  to  Y  for  $89  on  Day  45.  at  which 
time  interest  is  accniing  on  the  unpaid 
balance  of  $100.  FS  has  $4  of  net  factoring 
income  that  is  income  equivalent  to  interest. 
Because  interest  was  accniing  at  the  time  Y 
acquired  the  receivable  at  a  rate  equal  to  at 
least  120  percent  of  the  applicable  short  term 
Federal  rate,  income  derived  by  Y  from  the 
factored  receivable  is  not  factoring  Income  by 
reason  of  pargraph  (h)(3)(ii)(B). 

Example  (6).  DP,  a  domestic  corporation 
engaged  in  an  integrated  credit  card  business, 
owns  all  of  the  outstanding  stock  of  FS,  a 
controlled  foreign  corporation.  On  Day  1 
individual  A  uses  a  crsdit  card  issued  by  DP 
to  purchase  shoes  priced  at  $100  from  X.  a 
foreign  corporation  unrelated  to  DP,  FS,  or  A. 
By  prearrangement  with  DP,  on  Day  7,  X 
transfers  the  receivable  arising  from  A's 
purchase  to  FS  in  exchange  for  $85.  FS 
collects  $100  from  A  on  Day  45.  Income 
derived  by  FS  on  the  factored  receivable  is 
factoring  income  within  the  meaning  of 
paragraph  (h)(3)(i)  of  this  section  and, 
therefore,  is  income  equivalent  to  interest. 

(4)  Determination  of  sales  income. 
Income  equivalent  to  interest  for 
purposes  of  this  paragraph  (h)  does  not 
include  income  from  the  sale  of  property 
unless  the  sale  is  part  of  an  integrated 
transaction  that  gives  rise  to  interest  or 
income  equivalent  to  interest.  Income 
derived  by  a  controlled  foreign 
corporation  will  be  treated  as  arising 
from  the  sale  of  property  only  if  the 
corporation  in  substance  carries  out 
sales  activities.  Accordingly,  an 
arrangement  that  is  designed  to  lend  the 
form  of  a  sales  transaction  to  a 
transaction  that  in  substance  constitutes 
and  advance  of  funds  will  be     t 
disregarded.  For  example,  if  a  controlled 
foreign  corporation  acquires  property  on 
30-day  payment  terms  from  one  person 
and  sells  that  property  to  another  person 
on  90  day  payment  terms  and  at 
prearranged  prices  and  terms  such  that 
the  foreign  corporation  bears  no 
substantial  economic  risk  with  respect 
to  the  purchase  and  sale  other  than  the 
risk  of  non-payment,  the  foreign 
corporation  has  not  in  substance 
derived  income  from  the  sale  of 
property. 

(5)  Receivables  arising  from 
performance  of  services.  If  payment  for 
services  performed  by  a  controlled 
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foreign  corporation  is  not  made  until 
more  than  120  days  after  the  date  on 
which  such  services  are  performed,  then 
the  income  derived  by  the  foreign 
corporation  constitutes  income 
equivalent  to  interest  to  the  extent  that 
interest  income  would  be  imputed  under 
the  principles  of  section  483  or  the 
original  issue  discount  provisions 
(section  1271  et  seq.),  if — 

(A)  Such  provisions  applied  to 
contracts  for  the  performance  of 
services. 

(B)  The  time  period  referred  to  in 
sections  483(c)(1)  and  1274(c)(1)(B)  were 
120  days  rather  than  six  months,  and 

(C)  The  time  period  referred  to  in 
section  483(c)(1)(A)  were  120  days 
rather  than  one  year. 

Par.  7.  In  section  1.957-1.  the  heading 
and  text  for  paragraph  (a)  are  removed 
and  paragraph  (a)  is  reserved. 

Par.  8.  The  following  new  section  is 
added  immediately  after  { 1.957-1. 

§1.9S7-1T    Dvflnitton  of  eontrolted  foreign 
corporation  fof  taxsMa  yaars  tMginnlng 
aftar  Pecombf  31, 19M  (temporary). 

(a)  In  general.  For  purposes  of 
sections  951  through  964.  the  term 
"controlled  foreign  corporation"  means 
any  foreign  corporation  of  which  more 
than  50  percent  (more  than  25  percent,  in 
a  case  to  which  section  957(b)  appUes. 
and  25  percent  or  more  in  a  case  to 
which  section  953(c)  applies)  of  either — 

(1)  the  total  combined  voting  power  of 
all  classes  of  stock  of  the  corporation 
entitled  to  vote,  or 

(2)  the  total  value  of  the  stock  of  the 
corporation, 

is  owned  within  the  meaning  of  section 
958(a),  or  is  considered  as  owned  by 
applying  the  rules  of  section  958(b)  and 
S  1.958-2.  by  United  States  shareholders 
on  any  day  during  the  taxable  year  of 
such  foreign  corporation.  If  the  United 
States  shareholders  own  the  requisite 
percentage  of  total  combined  voting 
power  or  the  requisite  percentage  of 
total  value  in  the  foreign  corporation  as 
described  in  this  paragraph  (b),  the 
foreign  corporation  is  a  controlled 
foreign  corporation.  For  definition  of  the 
term  "United  States  shareholder,"  see 
section  951(b)  and  the  regulations 
thereunder.  For  definition  of  the  term 
"foreign  corporation."  see  S  301.7701-5 
of  this  chapter  (Procedure  and 
Administration  Regulations).  For 
treatment  of  associations  as 
corporations,  see  section  7701(a)(3)  and 
55  301.7701-1  and  301.7701-2  of  this 
chapter.  For  definition  of  the  term 
"stock,"  see  section  958(a)(3)  and 
7701(a)(7).  For  the  classification  of  a 


member  in  an  association,  joint  stock 
company,  or  insurance  company  as  a 
shareholder,  see  section  7701(a)(8). 

(b)  [Reserved.] 

(c)  Illustrations.  The  application  of 
this  section  may  be  illustrated  by  the 
following  examples. 

Example  (1).  [Reserved) 

Example  (21.  (Reserved) 

Example  (3).  (Reserved) 

Example  (41  (Reserved) 

Example  (5).  [Reserved] 

Example  (6).  [Reserved] 

Example  (7).  [Reserved] 

Example  (8).  For  its  prior  taxable  year.  JV, 
a  foreign  corporation,  had  outstanding  1.000 
shares  of  class  A  stock,  which  is  voting 
common,  and  1,000  shares  of  class  B  stock, 
which  is  voting  nonvoting  preferred.  DP.  a 
domestic  corporation,  and  FP,  a  foreign 
corporation  each  owned  precisely  500  shares 
of  both  class  A  and  class  B  stock,  and  each 
elected  5  of  the  10  members  of /Vs  board  of 
directors.  The  other  facts  and  circumstances 
were  such  that  JV  was  not  a  controlled 
foreign  corporation  on  any  day  of  the  prior 
taxable  year.  On  the  First  day  of  the  current 
taxable  year,  DP  purchased  one  share  of 
class  B  stock  from  FP.  JV  was  a  controlled 
foreign  corporation  on  that  day  because  over 
50  percent  of  the  total  value  in  the 
corporation  was  held  by  a  person  that  was  a 
United  States  shareholder  under  section 
951(b)  and  the  regulations  thereunder. 

Example  (9).  X,  a  foreign  corporation  is 
incorporated  under  the  laws  of  country  Y. 
Under  the  laws  of  country  Y.Xw  considered 
a  mutual  insurance  company.  X  issues 
insurance  policies  that  provide  the 
policyholder  with  the  right  to  vote  for 
directors  of  the  corporation,  the  right  to  a 
share  of  the  assets  upon  liquidation  in 
proportion  to  premiums  paid,  and  the  right  to 
receive  policyholder  dividends  in  proportion 
to  premiums  paid.  Only  policyholders  are 
provided  with  the  right  to  vote  for  directors, 
share  in  assets  upon  liquidation,  and  receive 
distributions.  United  States  policyholders 
contribute  25  percent  of  the  premiums  and 
have  25  percent  of  the  outstanding  rights  to 
vote  for  the  board  of  directors.  Based  on 
these  facts,  the  United  States  policyholders 
are  United  States  shareholders  owning  the 
requisite  combined  voting  power  and  value. 
Thus.  X  is  a  controlled  foreign  corporation  as 
defined  in  section  9S3(c). 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  9.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

§602.101    [Antended] 

Par.  10.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 


the  table  "5 1.954-lT  .  .  .  1545-1068". 
"51.954-2T.  .  .1545-1068". 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved: 
]une  23, 1988. 

Donaldson  Chapoton, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  86-16205  Filed  7-20-88;  8:45  am] 

BILUNG  CODE  4S30-01-M 

DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 
32  CFR  Part  203 
(DOD  Instruction  6015.18] 

Smoking  in  DOD  Occupied  Buildings 
and  Facilities 

agency:  Department  of  Defense. 
action;  Final  rule. 

SUMMARY:  This  action  is  taken  to 
remove  32  CFR  Part  203  in  its  entirety. 
DOD  Directive  1010.10,  "Health 
Promotion,"  replaced  DOD  Instruction 
6015.18  (32  CFR  Part  203).  The 
replacement  document  will  be  printed  in 
the  Federal  Register  at  a  later  date. 
Because  32  CFR  Part  203  is  no  longer 
valid,  this  part  is  removed  from  the 
Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  )uly  18, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Colonel  Hagey,  Office  of  the  Secretary 
of  Defense  (Health  Affairs)  (PA&QA). 
Room  3D368,  the  Pentagon.  Washington, 
DC  20301,  telephone  (202)  695-6800. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  203 

Federal  buildings  and  facilities. 
Smoking. 

PART  203-JREMOVEDI 

Accordingly,  Title  32,  Chapter  1.  is 
amended  by  removing  Part  203. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

]uly  18. 1988. 

[FR  Doc.  88-16436  Filed  7-20-88;  8:45  am] 

BltXING  CODE  3810-01-M 

Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Parts  209  and  245 

Removal  of  Wrecks  and  Other 
Obstructions 

AGENCY:  Army  Corps  of  Engineers,  DoD. 


ACTION:  Final  rule. 


SIHIMARV:  The  Corps  of  Engineers  is 
amending  its  regulations  concerning 
removal  of  wrecks  and  other 
obstructions  in  navigable  waters.  The 
regulation  describes  administrative 
procedures  to  be  used  by  the  Corps,  and 
does  not  impose  new  requirements  on 
the  public.  Revision  to  the  procedures 
reflects  legislative  changes  from  the 
Water  Resources  Development  Act  of 
1986,  and  an  interagency  agreement  with 
the  Coast  Guard. 

EFFECTIVE  DATE:  July  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Kowalewski,  202-272-0281. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  marking  and  removal  of  wrecks  is 
governed  by  sections  15, 19  and  20  of  the 
River  and  Harbor  Act  of  1899,  as 
amended  (33  U.S.C.  409-415).  Marking  of 
wrecks  is  under  the  purview  of  the 
Coast  Guard  and  regulated  under  33 
CFR  Part  64,  while  removal  is  under  the 
purview  of  the  U.S.  Army  Corps  of 
Engineers.  To  better  coordinate  federal 
interests  in  navigation,  the  Coast  Guard 
and  Corps  of  Engineers  signed  a 
Memorandum  of  Agreement  (MOA)  in 
October  1985,  which  outlined  procedures 
for  making  joint  determinations  of 
hazards  to  navigation  and  for 
coordinating  remedial  actions  when  a 
hazard  to  navigation  exists. 

The  Water  Resources  Development 
Act  of  1986  (Pub.  L.  99-662)  amended  the 
Rivers  and  Harbors  Act  of  1899,  by 
extending  jurisdiction  to  non-negligent 
sinkings,  extending  the  obligation  for 
marking  and  removal  to  vessel  operators 
and  lessees  (in  addition  to  owners),  and 
providing  for  reimbursement  to  the  U.S. 
Treasury  for  full  costs  of  federal 
removal  and  disposal. 

The  Corps  of  Engineers  has  published, 
for  public  information,  its  policies  and 
procedures  for  wreck  removal  under  33 
CFR  Part  209.  On  June  29, 1987  (52  FR 
24177),  a  proposed  rule  was  published  in 
the  Federal  Register,  inviting  comments 
for  a  period  ending  July  31, 1987.  The 
proposed  rule  provided  updated 
procedures  to  correspond  to  the 
interagency  MOA  and  Pub.  L.  99-662. 
Written  comments  were  received  from 
two  Coast  Guard  district  offices. 

The  proposed  rule  was  also 
reexamined  by  the  Corps  of  Engineers 
for  clarity  and  overall  integrity.  The 
final  rule  reflects  the  comments 
received,  as  well  as  a  general 
reorganization  based  on  internal  review. 
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Changes  from  proposed  rules 

Paragraph  (a)  of  S  209.170,  "Violations 
of  law  protecting  navigable  waters; 
Wrecks  and  similar  obstructions."  is 
being  deleted  in  its  entirety.  This 
paragraph  simply  restated  and 
paraphrased  the  law. 

The  procedures  are  being  moved  from 
§  209.190  to  a  new  CFR  part  by  itself,  to 
increase  visibility  and  access. 

Paragraphs  have  been  reorganized  in 
the  final  rule  to  present  general  policy 
first,  followed  by  procedures  in 
essentially  the  sequence  they  are 
executed,  for  improved  clarity.  General 
policy  and  definitions  have  also  been 
rewritten  for  clarity.  Paragraphs  relating 
to  internal  Corps  of  Engineers  reports, 
documentation,  and  funding  procedures 
are  being  deleted,  since  these  aspects  of 
the  wreck  removal  program  have  no 
impact  on  the  public. 

The  statement  of  purpose  in  the 
proposed  9  209.190  (new  Part  245)  is 
clarified  to  reflect  the  informational  (vs. 
prescriptive]  nature  of  this  part. 

Detailed  references  to  marking 
requirements  were  deleted  to  avoid 
possible  conflict  with,  or  apparent 
preemption  of,  regulations  published  by 
the  Coast  Guard  in  33  CFR  Part  64. 
General  references  to  marking 
requirements  are  retained,  since 
marking  of  wrecks  is  strongly  related  to 
the  Corps'  wreck  removal  program. 

The  paragraph  which  encouraged 
people  to  report  obstructions  is 
inconsistent  with  the  purpose  of  this 
CFR  part,  which  is  the  publication  of  the 
agency's  administrative  procedure,  and 
is  therefore  deleted. 

Specific  reference  to  the 
Memorandum  of  Agreement  between 
the  Corps  of  Engineers  and  the  Coast 
Guard,  dated  October  1985,  is  deleted  to 
avoid  "dating"  the  CFR.  References  to 
interagency  agreement  are  retained. 

The  paragraph  which  outlined 
priorities  for  removal  has  been  deleted 
from  the  fmal  rule.  This  paragraph  was 
essentially  conunon  sense  but  framed  in 
fairly  rigid  language,  which 
unnecessarily  constrained  the  District 
Engineer  in  making  case-by-case 
judgments  using  the  considerations 
outlined  elsewhere  in  the  regulation. 
Program  priorities  are  further  discussed 
under  the  heading  "Program  priorities" 
below. 

Criteria  for  establishing  abandonment 
have  been  rewritten  for  clarity  and 
greater  consistency  with  the  wording  in 
the  law. 

The  final  rule  specifically  addresses 
certain  limits  for  wrecks  which  existed 
before  Pub.  L.  99-662.  For  pre-existing 
wrecks,  reimbursement  for  federal 
removal  remains  limited  to  sinkings 


which  were  voluntary  or  careless,  and 
the  obligation  for  removal  is  limited  to 
the  vessel  owner. 

Under  "Applicability,"  the  reference 
to  the  CFR  definition  of  "navigable 
waters  of  the  U.S."  has  been  revised  to 
correctly  reflect  the  regulatory 
jurisdiction  of  the  Corps  of  Engineers  as 
stated  in  33  CFR  Part  329.  The  proposed 
rule  referenced  a  section  of  the  CFR 
addressing  Coast  Guard  jurisdiction. 

DiscussioD  of  comments 

Two  comments  were  received. 

Both  commentors  objected  to  the 
apparent  restriction  of  scope  to  federal 
project  limits,  and  one  comment  noted 
that  the  exclusion  of  "private  wharves 
or  canals"  was  too  broad.  The  fmal  rule 
removes  the  restrictive  wording 
concerning  priorities  for  removal,  in 
favor  of  more  balanced  judgments  by 
the  local  District  Engineer  considering 
all  relevant  factors,  as  outlined  under 
"Determination  of  hazard  to  navigation" 
and  "Determination  of  remedial  action." 

One  Coast  Guard  district  requested 
specific  notifications  whenever  the 
District  Engineer  knows  of  any  change 
in  conditions  which  were  originally 
considered,  and  whenever  the  owner's 
marking  or  removal  efforts  are 
determined  to-be  not  diligent.  The  Coast 
Guard  district  also  requested  an 
information  copy  of  the  notice  which  is 
sent  to  the  owner  requiring  marking  and 
removal.  These  comments  were  not 
incorporated  in  the  final  rule,  since 
notifications  generally  have  been 
removed  from  the  CFR.  All  of  these 
concerns  will  be  incorpoptted  in  an 
internal  policy  directive  (Engineer 
Regulation)  instead. 

One  commentor  objected  to  wording 
which  indicated  the  Corps  would  make 
independent  determinations  of  hazards 
to  navigation  and  of  the  need  for 
marking,  in  conflict  with  the  MOA.  The 
final  rule  reflects  that  these  are  joint 
determinations  at  the  field  level,  and 
outlines  the  process  for  conflict 
resolution.  The  Corps  of  Engineers  still 
retains  the  ultimate  authority  and 
responsibility  for  making  determinations 
which  impact  its  activities.  The  final 
rule  indicates  that  independent 
determinations  can  be  made  only  after 
referral  to  the  director  of  Civil  Works. 

Program  priorities 

Removal  of  obstructions  to  navigation 
at  federal  expense  is  generally  limited  to 
cases  where  the  safety  or  sustainment  of 
general  navigation  is  affected  (not 
merely  an  obstruction  to  a  private  dock 
or  canal,  or  merely  aesthetically 
displealing).  Priority  is  given  to  wrecks 
located  within  navigation  channels  or 
shipping  lanes,  or  endangering 


structures  that  facilitate  navigation,  or 
having  a  reasonably  high  potential  for 
moving  into  any  area  of  general 
navigation.  The  sustainment  of 
commercial  navigation  is  also  given 
priority.  Alternatives  to  removal,  such 
as  marking  and  charting,  are  also 
evaluated  as  possible  remedies  in  lieu  of 
federal  removal  if  an  adequate  level  of 
safety  can  be  achieved. 

The  primary  obligation  for  removal  of 
wrecks  belongs  to  the  owner,  operator 
or  lessee.  The  policy  of  the  Corps  of 
Engineers  (except  in  some  emergency 
cases  where  impractical)  is  to  pursue 
removal  by  these  parties  before 
undertaking  removal  at  federal  expense. 
This  may  include  seeking  a  court 
judgment  to  require  removal.  If  the 
responsible  parties  cannot  be 
determined  or  do  not  take  appropriate 
action,  and  a  hazard  to  navigation  exists 
which  requires  removal,  the  Corps  may 
proceed  with  federal  removal. 
Reimbursement  is  then  sought  from  the 
owner,  operator  or  lessee. 

Regulatory  Requirements 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  this  rule  may  l}ecome 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

List  of  Subjects 

33  CFR  Part  209 

Accidents,  Administrative  practice 
and  procedure,  Intergovernmental 
relations,  Law  enforcement.  Navigation, 
Waterways. 

33  CFH  Part  245 

Accidents,  Administrative  practice 
and  procedure,  Intergovernmental 
relations.  Law  enforcement  Navigation. 
Waterways. 

Dated  June  3a  1988. 
Robert  W.  Page. 

Assistant  Secretary  of  the  Anny  (Civil 
Works). 

For  the  reasons  set  out  in  the 
preamble.  Title  33.  Chapter  II  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  209— ADMINISTRATIVE 
PROCEDURE 

1.  The  authority  citation  for  Part  209  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301: 33  U.S.C.  1;  10 
U.S.C.  3012. 

2.  In  S  209.170,  paragraph  (a)  is 
removed  and  reserved. 


{209.190    (Redesignated  as  Part  245  and 


3.  Section  209.190  is  redesignated  as 
Part  245  and  revised  to  read  as  follows: 

PART  245— REMOVAL  OF  WRECKS 
AND  OTHER  OBSTRUCTIONS 

245.1    Purpose. 

245.3    Applicability. 

245.5    DenniUons. 

245.10    General  PoUcy. 

245.15    Delegation. 

245.20    Determination  of  hazard  to 

navigation. 
245.25    Determination  of  remedial  action. 
245.30    Identification  of  responsible  parties. 
245  J5    judgments  to  require  removal. 
245.40    Removal  by  responsible  party. 
245.45    Abandonment. 
245.50    Removal  by  Corps  of  Engineers. 
245.55    Permit  requirements. 
245.60    Reimbursement  for  removal  costs. 
Authority:  5  U.S.C  301;  33  U.S.C.  1. 409. 
411-415;  10  U.S.C  3012. 

{245.1    Purpose. 

This  part  describes  administrative 
procedures  and  policy  used  by  the  Corps 
of  Engineers  in  exercising  its  authority 
for  wreck  removal.  Procedures  are 
intended  to  insure  that  the  impacts  of 
obstructions  are  minimized,  while 
recognizing  certain  rights  of  owmers, 
operators  and  lessees. 

{245.3    AppllcabMty. 

(a)  These  procedures  apply  to  the 
removal  of  wrecks  or  other  obstructions 
within  the  navigable  waters  of  the 
United  States,  as  defined  in  Part  329  of 
this  chapter. 

(b)  This  part  does  not  apply  to  the 
stunmary  removal  or  destruction  of  a 
vessel  by  the  Coast  Guard  under 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1321),  or  to  any  removal  actions 
involving  obstructive  bridges  which  are 
subject  to  separate  regulation  under  Part 
114  of  this  title. 

(c)  For  vessels  which  were  sunk  or 
wrecked  prior  to  November  17, 1986,  the 
statutory  obligation  to  remove  belongs 
solely  to  the  owner  (not  the  operator  or 
lessee),  and  the  owner's  obligation  to 
reimburse  the  U.S.  Treasury  for  federal 
removal  is  limited  to  cases  of  voluntary 
or  careless  sinking. 

{24S.5    Definitions. 

Abandonment  means  the  sturendering 
of  all  rights  to  a  vessel  (or  other 
obstruction)  and  its  cargo  by  the  owner, 
or  owners  if  vessel  and  cargo  are 
separately  owned. 

Hazard  to  navigation  is  an 
obstruction,  usually  simken.  that 
presents  sufficient  danger  to  navigation 
so  as  to  require  expeditious,  affirmative 
action  such  as  marking,  removal,  or 


redefinition  of  a  designated  waterway  to 
provide  for  navigational  safety. 

Obstruction  is  anything  that  restricts, 
endangers  or  interferes  with  navigation. 

Responsible  party  means  the  owner  of 
a  vessel  and/or  cargo,  or  an  operator  or 
lessee  where  the  operator  cr  lessee  has 
substantial  control  of  the  vessel's 
operation. 

Vessel  as  used  in  this  part  includes 
any  ship,  boat,  barge,  raft,  or  other 
water  craft 

{245.10    General  poHcy. 

(a)  Coordination  with  Coast  Guard. 
The  Corps  of  Engineers  coordinates  its 
wreck  removal  program  vrith  the  Coast 
Guard  through  interagency  agreement, 
to  insiure  a  coordinated  approach  to  the 
protection  of  federal  interests  in 
navigation  and  safety.  Disagreements  at 
the  field  level  are  resolved  by  referral  to 
higher  authority  within  each  agency, 
ultimately  (within  the  Corps  of 
Engineers)  to  the  Director  of  Civil 
Worics.  who  retains  the  final  authority 
to  make  independent  determinations 
where  Corps  responsibilities  and 
activities  are  affected. 

(b)  Owner  responsibility.  Primary 
responsibility  for  removal  of  wrecks  or 
other  obstructions  lies  with  the  owner, 
lessee,  or  operator.  Where  an 
obstruction  presents  a  hazard  to 
navigation  which  warrants  removal,  the 
District  Engineer  will  attempt  to  identify 
the  owner  or  other  responsible  party 
and  vigorously  pursue  removal  by  that 
party  before  undertaking  Corps  removal. 

(c)  Emergency  authority.  Obstructions 
which  impede  or  stop  navigation;  or 
pose  an  immediate  and  significant  threat 
to  life,  property,  or  a  structure  that 
facilitates  navigation;  may  be  removed 
by  the  Corps  of  Engineers  under  the 
emergency  authority  of  section  20  of  the 
Rivers  and  Harbors  Act  of  1899,  as 
amended. 

(d)  Non-emergency  situations.  In  other 
than  emergency  situations,  all  reported 
obstructions  will  be  evaluated  jointly  by 
the  District  Engineer  and  the  Coast 
Guard  district  for  impact  on  safe 
navigation  and  for  determination  of  a 
course  of  action,  which  may  include  the 
need  for  removal.  Obstructions  which 
are  not  a  hazard  to  general  navigation 
will  not  be  removed  by  the  Corps  of 
Engineers. 

(e)  Corps  removal.  Where  removal  is 
warranted  and  the  responsible  party 
cannot  be  identified  or  does  not  pursue 
removal  diligently,  the  District  Engineer 
may  pursue  removal  by  the  Corps  of 
Engineers  tmder  section  19  of  the  Rivers 
and  Harbors  Act  of  1899,  as  amended, 
following  procedures  outlined  in  this 
CFR  part. 


{245.15    Detesstion. 

District  Engineers  may  undertake 
removal  without  prior  approval  of  the 
Chief  of  Engineers  provided  the  cost 
does  not  exceed  $100,000.  Removals 
estimated  to  cost  above  $100,000  require 
advance  approval  of  the  Director  of 
Civil  Works. 

{  245.20    DeterminatSon  cf  hazard  to 
navigation. 

(a)  Upcn  receiving  a  report  of  a  wTeck 
or  other  obstruction.  District  Engineers 
will  consult  with  the  Coast  Guard 
district  to  jointly  determine  whether  the 
obstruction  poses  a  hazard  to 
navigation. 

(b)  Factors  to  be  considered,  as  a 
minimum,  include: 

(1)  Location  of  the  obstruction  in 
relation  to  the  navigable  channel  and 
other  navigational  traffic  patterns. 

(2)  Navigational  difficulty  in  the 
vicinity  of  the  obstruction. 

(3)  Clearance  or  depth  of  water  over 
the  obstruction,  fluctuation  of  water 
level,  and  other  hydraulic 
characteristics  in  the  vicinity. 

(4)  Type  and  density  of  commercial 
and  recreational  vessel  traffic  or  other 
marine  activity,  in  the  vicinity  of  the 
obstruction. 

(5)  rtiysical  characteristics  of  the 
obstruction,  including  cargo,  if  any. 

(6)  Possible  movement  of  the 
obstruction. 

(7)  Location  of  the  obstruction  in 
relation  to  existing  aids  to  navigation. 

(8)  Prevailing  and  historical  weather 
conditions. 

(9)  Length  of  time  the  obstruction  has 
been  in  existence. 

(10)  History  of  vessel  accidents 
involving  the  obstruction. 

{245.25    Determination  of  remedial  aclioa 

(a)  Consultation  with  Coast  Guard. 
After  a  determination  has  lieen  made 
that  an  obstruction  presents  a  hazard  to 
navigation.  District  Engineers  will 
consult  with  the  Coast  Guard  district  to 
determine  appropriate  remedial  action 
for  the  specific  situation. 

(b)  Options.  The  following  options,  or 
some  combination  of  these  options,  may 
be  considered: 

(1)  No  action. 

(2)  Charting. 

(3)  Broadcast  notice  to  mariners  and 
publication  of  navigational  safety 
information. 

(4)  Marking. 

(5)  Redefinition  of  navigational  area 
(e.g.,  channel,  fairway,  anchorage,  etc.). 

(6)  Removal. 
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§245.30    MfttWIoMon of f pomlW 
partiM. 

(a)  Investigation.  When  maiklng  or 
removal  are  determined  to  be 
appropriate  remedial  action  and  no 
emergency  situation  exists,  the  District 
Engineer  will  investigate  to  determine 
the  owner  or,  if  the  owner  cannot  be 
determined,  the  lessee  or  operator.  If 
cargo  is  involved,  ownership  ¥nil  be 
separately  determined. 

(b)  Notification.  If  the  owner  or  other 
responsible  party  can  be  determined, 
the  District  Engineer  and/or  the  Coast 
Guard  will  send  a  notice,  via  certifled 
mail,  advising  them  of  their  legal 
obligation  to  mark  (referencing  Coast 
Guard  requirements)  and  to  remove  the 
obstruction,  and  of  the  legal 
consequences  for  failure  to  do  so,  with  a 
request  for  prompt  reply  of  intent. 

(c)  Public  notice.  If  the  owner  or 
responsible  party  cannot  be  determined 
from  investigation,  the  District  Engineer 
will  publish  a  legal  advertisement  in  a 
newspaper  nearest  the  location  of  the 
obstruction  and  in  a  newspaper  of  at 
least  25,000  circulation,  addressed  *To 
Whom  It  May  Concern,"  requiring 
removal  by  the  owner,  lessee  or 
operator.  The  advertisement  will  be 
published  at  least  once  a  week  for  30 
days. 

§  245.35    Judgment*  to  require  rwnovaL 

When  the  owner  or  responsible  party 
has  been  identiPied,  and  refuses  or  fails 
to  take  prompt  action  toward  removal, 
t!ie  District  Engineer  may  seek  a 
judgment  by  the  district  court  requiring 
rsmoval. 

S  24&40    Removal  by  reeponeHile  party. 

(a)  Corps  monitoring.  If  the  owner, 
lessee  or  operator  agrees  to  remove  a 
hazard  to  navigatioa,  the  District 
Engineer  should  ascertain  that: 

(1)  Marking  is  accomplished  promptly 
and  is  maintained, 

(2)  The  plan  for  removal  and  disposal 
is  reasonable  and  acceptable  to  the 
District  Engineer, 

(3)  Removal  operations  do  not 
unreasonably  interfere  with  navigation, 

(4)  All  conditions  of  the  Corps  of 
Engineers  permit  are  met,  and 

(5)  Removal  operations  are  pursued 
diligently. 

(b)  Deficiencies.  If  the  removal 
actions  are  not  proceeding  satisfactorily, 
the  District  Engineer  will  notify  the 
responsible  party  of  the  deficiencies  and 
provide  a  reasonable  time  for  correction. 
If  not  corrected  promptly,  the  District 
Engineer  may  declare  the  wreck 
"abandoned"  and  proceed  with  acdons 
toward  Corps  removal. 


1245^ 

(a)  Establishing  obandonmenL 
Abandonment  is  the  surrendering  of  all 
rights  to  a  vessel  (or  similar  obstruction) 
and  its  caiigo  by  the  owner,  or  owners  if 
vessel  and  caigo  are  separately  owned. 
In  all  cases  other  than  emergency, 
abandonooent  will  be  established  as  a 
precondition  to  Corps  removal,  to  avoid 
a  "taking"  of  private  pn^wrty  for  pubUc 
purposes.  Abandonment  is  establiiBhed 
by  either 

(1)  Affirmative  action  on  the  part  of 
the  owner  declaring  intention  to 
abandon,  or 

(2)  Failure  to  commence  immediate 
removal  of  the  obstruction  and 
prosecute  such  removal  diligently. 

(b)  Owner  declaration.  The  Corps  of 
Engineers  will  not  "accept"  a  notice  of 
abandonment.  Any  notice  of 
abandonment  received  by  the  Corps  of 
Engineers  will  be  acknowledged  only, 
and  will  stand  by  itself  as  a  declaration. 
Abandonment  by  the  operator  or  lessee 
alone  does  not^constitute  abandonment. 

(c)  Non-diligence.  The  determination 
of  whether  removal  is  commenced 
immediately  and  prosecuted  diligently 
will  be  made  by  the  District  Engineer 
based  on  the  degree  of  hazard  to 
navigation,  the  difficulty  and  complexity 
of  the  removal  operation,  and  the 
appropriateness  of  the  removal  effort 
When  no  removal  actions  are  being 
undertaken  and  the  District  Engineer  is 
unable  to  identify  the  owner  through 
investigation  or  30  days  of  public  notice, 
abandonment  is  presumed. 

(d)  Cargo.  If  vessel  and  cargo  are 
separately  owned,  or  ownership  of  cargo 
is  uncertain,  abandonment  of  vessel  and 
cargo  will  be  established  separately. 

(e)  Later  claims.  After  abandonment 
is  established,  the  owner  may  no  longer 
undertake  removal  or  make  any  claim 
upon  the  vessel  (or  other  obstruction)  or 
its  cargo,  unless  expressly  permitted  by 
the  District  Engineer. 

(f)  Continuing  owner  liability.  Tlie 
abandonment  of  a  wreck  or  other 
obstruction  does  not  remove  the  owner's 
liability  for  the  cost  of  removal  and 
disposal  if  removal  is  undertaken  by  tfie 
Corps  of  Engineers,  except  in  cases  of 
nonnegligent  sinking  which  occurred 
prior  to  November  17, 1986. 


{245.80    RamovalbyOorpsof I 

(a)  Non-emergency  situations,  in  non- 
emergency situations,  the  District 
Engineer  may  undertake  removal  action 
(within  the  limits  of  delegation)  after  all 
of  the  following  conditions  have  been 
met: 

(1)  A  determination  has  been  made,  in 
consultation  ivith  the  Coast  Gaard.  that 
the  obstruction  is  a  hazard  to 
navigation. 


(2)  The  District  Engineer  and  the 
Coast  Guard  agree  on  a  course  of  action 
which  indndes  the  need  for  removal  (or. 
if  a  conflict  exists,  the  need  for  removal 
has  been  resolved  at  higher  level), 

(3)  The  District  Engineer  has  made  a 
reasonable  attempt  to  identify  the 
owner,  operator,  or  lessee,  and 

(4)  Abandonment  of  the  wreck  or 
obstruction  has  been  established. 

(b)  Emergency  actions.  In  emeigency 
situations,  the  District  Engineer  may 
bypass  (within  the  limits  of  delegation) 
any  or  all  of  the  four  conditions  in  the 
preceding  paragraph  if,  in  his  judgment, 
circumstances  require  more  immediate 
action,  and  if  either  one  of  the  following 
conditions  are  met: 

(1)  The  obstruction  impedes  or  stops 
navigation,  or 

(2)  The  obstruction  poses  an 
immediate  threat  to  life,  property,  or  a 
structure  that  facilitates  navigation. 

§245.55    Parmtt  requlramants. 

(a)  Permits  for  removal.  Marking  and 
removal  operations  by  the  owner, 
operator  or  lessee  are  normally 
permitted  under  nationivide  permits  for 
such  activities  as  outlined  in  Part  330  of 
this  chapter.  The  activities  must  meet 
certain  conditions  as  stated  in  those 
regulations,  and  additional  permits  may 
still  be  required  from  state  or  local 
agencies. 

(b)  Special  conditions.  The  Corps  of 
Engineers  may  add  individual  or 
regional  conditions  to  the  nationwide 
permit  or  require  an  individual  permit 
on  a  case-by-case  basis. 

§  245.60    Ralmbursamant  for  removal 
costs. 

The  Corps  of  Engineers  will  seek 
reimbursement  from  the  owner, 
operator,  or  lessee,  if  identified,  for  all 
removal  and  disposal  costs  in  excess  of 
the  value  of  the  recovered  vessel  (or 
other  obstruction)  and  cargo. 

[FR  Doc.  86-16388  Filed  7-20-68;  8.-45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3390-e] 

Approval  end  PromulQetion  of  Air 
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action:  Final  rule. 


StiMMARV:  This  notice  approves  the 
general  plan  provisions  and  long-term 
strategy  for  visibility  in  a  revision  to  the 
Arkansas  State  Implementation  Plan 
(SIP).  This  action  is  a  result  of 
rulemaking  on  November  24, 1987  (52  FR 
45132),  in  which  EPA  disapproved  SIPs 
of  States  which  failed  to  comply  with 
the  provisions  of  40  CFR  51.302 
(visibility  implementation  control 
strategies)  and  51.306  (visibility  long- 
term  strategy).  Additional  details  are 
discussed  in  the  proposed  rulemaking  on 
March  12, 1987  (52  FR  7802). 

The  Governor  of  Arkansas  submitted 
a  SIP  Revision  for  Visibility  Protection 
on  October  9, 1987.  Review  of  the  SIP 
revision  indicated  that  Arkansas  has 
met  the  criteria  of  40  CFR  51.302  and 
51.306.  Consequently,  this  notice  also 
revokes  the  November  24, 1987, 
Federally  promulgated  plan  for 
Arkansas. 

DATES:  This  action  will  become  effective 
on  September  19, 1988,  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Tom 
Diggs,  Chief  (6T-AN),  SIP/NSR  Section, 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  twenty-four  hours  before  visiting 
day. 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
AN),  1445  Ross  Avenue,  Dallas,  Texas 
75202-2733 

U.S.  Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street,  SW.,  Washington,  DC  20460 

Arkansas  Department  of  Pollution 
Control  and  Ecology,  Division  of  Air 
Pollution  Control,  8001  National  Drive, 
Little  Rock,  Arkansas  72209 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  Crocker,  Air  Programs  Branch, 
SIP/NSR  Section,  Environmental 
Protection  Agency,  Region  6, 1445  Ross 
Avenue,  Suite  1200,  Dallas,  Texas 
75202-2733.  telephone  (214)  655-7214  or 
(FTS)  255-7214.  Reference  Docket  File 
Number  AR-87-2. 

SUPPLEMENTARY  INFORMATION: 


Background 

A.  Regulatory  Requirements  and 
Litigation  Challenges 

Section  169A  of  the  Clean  Air  Act,  42 
U.S.C.  7491,  sets  as  a  national  goal 
"*  *  *  the  prevention  of  any  future,  and 
the  remedying  of  any  existing, 
impairment  of  visibility  in  mandatory 
Class  I  Federal  areas  which  impairment 
results  from  manmade  air  pollution." 
Section  ie9A  requires  visibility 
protection  for  mandatory  Class  I  Federal 
areas  where  EPA  has  determined  that 
visibility  is  an  important  value. 
"Mandatory  Class  I  Federal  areas"  are 
certain  national  parks,  wildernesses, 
and  international  parks,  as  described  in 
section  162(a)  of  the  Act,  42  U.S.C. 
7472(a),  40  CFR  81.400-81.437.  Section 
169A  specifically  requires  EPA  to 
promulgate  regulations  requiring  certain 
States  to  amend  their  State 
Implementation  Plans  (SIPs)  to  provide 
for  visibility  protection. 

On  December  2, 1980,  EPA 
promulgated  the  required  visibility 
regulations  in  45  FR  80084,  codified  at  40 
CFR  51.300  et  seq.  In  broad  outline,  the 
visibility  regulations  require  36  States 
listed  in  §  51.300(b)  to  (1)  coordinate  SIP 
development  with  the  appropriate 
Federal  land  managers  (FLMs),  (2) 
develop  a  program  to  assess  and  remedy 
visibility  impairment  from  new  and 
existing  soiut:es,  (3)  develop  a  long-term 
(10  to  15  years)  strategy  to  assure 
reasonable  progress  toward  the  national 
goal,  (4)  develop  a  visibility  monitoring 
strategy  to  collect  information  on 
visibility  conditions,  and  (5)  consider  in 
all  aspects  of  visibility  protection  any 
"integral  vistas"  identified  by  the  end  of 
1985  by  the  FLM's  as  critical  to  the 
visitor's  enjoyment  of  the  Class  I  areas. 
The  regulations  required  the  States  to 
submit  to  EPA  their  revised  SIPs  to 
satisfy  those  provisions  by  September  2, 
1981.  (See  45  FR  80091,  codified  at  40 
CFR  51.302(a)(1).)  That  rulemaking 
resulted  in  numerous  parties  seeking 
judicial  review  of  the  visibility 
regulations.  In  March  1981,  the  Court 
stayed  the  litigation  pending  EPA  action 
on  related  administrative  petitions  for 
reconsideration  of  the  visibility 
regulations  filed  with  the  Agency. 

In  December  1982,  the  Environmental 
Defense  Fund  (EDF)  filed  suit  in  the  U.S. 
District  Court  for  the  Northern  District 
of  California  alleging  that  EPA  failed  to 
perform  a  nondiscretionary  duty  under 
section  110  of  the  Act  to  promulgate 
visibility  SIPs. 

B.  Settlement  Agreement 

A  negotiated  settlement  agreement 
between  EPA  and  EDF  required  EPA  to 
promulgate  visibility  SIPs  on  a  specific 


schedule.  It  required  EPA  to  promulgate 
Federal  Implementation  Plans  (FIPs)  for 
visibility  in  States  where  SIPs  are 
deficient  with  respect  to  the  1980 
visibility  regulations.  Specifically,  the 
first  part  of  the  agreement  required  EPA 
to  propose  and  promulgate  Fn>s  which 
cover  the  monitoring  and  new  source 
review  (NSR)  provisions  under  40  CFR 
51.305  and  51.307.  The  EPA  proposed 
such  plan  revisions  for  34  States 
(including  Arkansas)  on  October  23, 
1984,  at  49  FR  42670.  Arkansas 
submitted  its  Part  I  Plan  on  July  12, 1985. 
and  EPA  approved  it  on  February  10. 
1986,  at  51  FR  4910. 

The  second  part  of  the  settlement 
agreement  required  EPA  to  determine 
the  adequacy  of  the  SIPs  to  meet  the 
remaining  provisions  of  the  visibility 
regulations.  These  provisions  are  the 
general  plan  provisions  including 
implementation  control  strategies  (40 
CFR  51.302),  integral  vista  protection 
(§§  551.302  through  51.307).  and  long- 
term  strategies  (§  51.306).  The  settlement 
agreement  required  EPA  to  propose  and 
promulgate  FIPs  to  remedy  any 
deficiencies  on  a  specified  schedule. 
On  January  23, 1986,  at  51  FR  3046, 
EPA  preliminarily  determined  the  SIPs 
of  32  States  were  deficient  with  respect 
to  the  remaining  visibility  provisions. 

A  revised  settlement  agreement 
required  EPA  to  propose  and  promulgate 
FIPs  to  address  the  deficiencies  relating 
to  the  general  plan  requirements  and 
long-term  strategies  and  allowed  EPA  to 
defer  proposing  and  promulgating  FIPs 
to  remedy  deficiencies  related  to 
impairment  which  the  Federal  land 
managers  (FLMs)  have  certified  to  EPA. 
The  agreement  allows  EPA  until  August 
31, 1988,  to  propose  remedies  for 
existing  impairment  (third  part  of  the 
settlement  agreement.) 

On  March  12, 1987,  at  52  FR  7802,  EPA 
proposed  to  disapprove  the  SIPs  of  32 
States  (including  Arkansas)  for  failing  to 
meet  the  general  plan  and  long-term 
strategy  requirements  of  40  CFR  51.302 
and  51.306.  There,  EPA  proposed  that 
control  strategies  to  remedy  existing 
impairment  were  unnecessary  in  the 
SIPs  for  28  States  (including  Arkansas) 
and  deferred  a  decision  on  the  necessity 
of  best  available  retrofit  technology 
(BART)  in  four  States  (Arizona,  Mame. 
Minnesota,  and  Utah). 

The  States  were  given  the  opportunity 
to  avoid  Federal  promulgation  of  the 
FIPs  if  they  submitted  SIP  revisions  to 
EPA  by  August  31. 1987.  Three  States 
(Georgia,  Florida,  and  Kentucky)  met 
this  deadline.  Several  States  (including 
Arkansas)  have  submitted  draft  or  final 
SIPs  after  the  August  31  date.  The 
settlement  agreement  requires  EPA  to 
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promulgate  FIPs  for  States  which  fail  to 
meet  the  submittal  deadline.  Therefore, 
on  November  24. 1987,  at  52  FR  45132. 
EPA  promulgated  FIPs  for  29  States 
(including  Arkansas)  to  meet  the  general 
visibility  plan  requirements  and  long- 
term  strategies  of  40  CFR  51.302  and 
51.306. 

C.  Today's  Action 

On  October  9, 1907,  the  Governor  of 
Arkansas  submitted  a  Part  II  SIP 
Revision  for  Visibility  Protection  to  meet 
the  visibihty  general  plan  requirements 
and  long-term  strategies.  The  SIP 
revision  is  entitled  "Arkansas  Plan  of 
Implementation  for  Air  Pollution 
Control — Revision:  Protection  of 
Visibility  in  Mandatory  Class  I  Federal 
Areas:  Part  II — Long  Term  Strategy, 
September  29, 1987."  EPA  has  reviewed 
the  State's  submittal  and  developed  an 
evaluation  report.'  The  report  concludes 
that  the  Arkansas  SIP  revision  meets  all 
of  the  requirements  for  a  Part  II 
Visibility  Protection  Plan  as  outlmed  in 
40  CFR  51.302  (visibility  implementation 
control  strategies)  and  51.306  (visibility 
long-term  strategy).  This  evaluation 
report  is  available  for  inspection  by 
interested  parties  during  normal 
business  hours  at  the  EPA  Region  6 
office.  Today's  action  approves  the 
Arkansas  SIP  revision  as  meeting  the 
Part  II  Visibihty  Protection  Plan 
requirements  of  40  CFR  51.302  and 
51.306  and  the  criteria  discussed  in  52 
FR  7802.  Today's  action  also  revokes  the 
FIP  promulgated  for  Arkansas  on 
November  24, 1987,  at  52  FR  45132. 

Arkansas  has  two  mandatory  Class  I 
areas:  Upper  Buffalo  Wilderness  in 
Newton  County  and  Caney  Creek 
Wilderness  in  Polk  County.  No  other 
Class  I  areas  currently  exist  in  the  State. 
The  SIP  commits  the  State  to  visibility 
protection  consistent  with  the  Clean  Air 
Act  to  be  afforded  within  the  wilderness 
area  boundaries.  The  SIP  is  to  be 
reviewed  every  three  years  and  revised 
as  necessary. 

Requirements 

A.  General  Plan  Requirements 

The  visibility  regulations  provide 
general  plan  requirements  for  the 
visibihty  SIPs.  Section  51.302  sets 
specific  State  (and  EPA  in  lieu  of  States) 
and  FLM  coordination  requirements 
which  must  occur  when  developing  a 
SIP.  The  general  plan  requirements  of 
9  51.302(c]  require  that  the  SIPs  include: 

1.  An  assessment  of  visibility 
impairment  and  a  discussion  of  how 

'Evaluation  Report  for  the  Arkansas  Part  11 
Visibility  Protection  Plan  in  Mandaloty  Class  I 
Federal  Areas.  January  1988. 


each  element  of  the  plan  relates  to  the 
national  goal; 

2.  Emission  limitations,  or  other 
control  measures,  representing  best 
available  retrofit  tedinology  (BART)  for 
certain  souroes; 

3.  Provisions  to  protect  integral  vistas 
identified  pursuant  to  %  51.304; 

4.  Provisions  to  address  any  existing 
impairment  certified  by  the  FLM;  and 

5.  A  long-term  (10-15  years)  strategy 
for  making  reasonable  progress  toward 
the  national  goal. 

(See  52  FR  7803  and  52  FR  45133  for 
further  discussion  of  the  general  plan 
requirements  and  the  process  for 
developing  control  strategies  to  remedy 
existing  impairment) 

The  regulations  require  the  State  to 
adopt  control  strategies  only  to  remedy 
impairment  which  has  been  reasonably 
attributed  to  a  specific  source  or  group 
of  sources. 

B.  Long-Term  Strategy 

The  regulations  require  that  the  long- 
term  strategy  be  a  10  to  15-year  plan  for 
making  reasonable  progress  toward  the 
national  goal.  The  long-term  strategy 
must  cover  any  existing  impairment  that 
the  FLM  certified  and  any  integral  vista 
that  the  FLMs  have  declared  at  least  6 
months  before  plan  submission.  A  long- 
term  strategy  must  be  developed  which 
covers  each  Class  I  area  within  the  State 
and  each  Class  1  area  in  another  State 
that  may  be  affected  by  sources  within 
the  State.  The  strategy  must  be 
coordinated  with  existing  plans  and 
goals  for  a  Class  I  area  including  those 
of  the  FLMs.  The  strategy  must  state 
with  reasonable  specificity  why  it  is 
adequate  for  making  reasonable 
progress  toward  the  national  goal  The 
long-term  strategy  and  SIP  must  provide 
for  the  review  of  the  impact  of  new 
sources  (see  \  51.307).  The  State  must 
consider  as  a  minimum  the  following  six 
factors  in  the  long-term  strategy: 

1.  Emission  reductions  due  to  ongoing 
air  pollution  control  programs; 

2.  Additional  emission  limitations  and 
schedules  for  compliance; 

3.  Measures  to  mitigate  the  impacts  of 
construction  activities; 

4.  Source  retirement  and  replacement 
schedules; 

5.  Smoke  management  techniques  for 
agricultural  and  forestry  management 
purposes  including  such  plans  as 
currently  exist  within  the  State  for  these 
purposes;  and 

6.  Enforcement  of  emission  limitations 
and  control  measures. 

The  SIP  must  include  a  statement  as 
to  why  these  factors  were  or  were  not 
addressed  in  developing  the  long-term 
strategy. 


The  State  must  commit  to  periodic 
review  of  the  SIP  on  a  schedule  not  less 
frequent  than  every  3  years.  A  periodic 
report  must  be  developed  in 
consultation  with  the  FLMs  and  must 
contain  the  folltjwing: 

1.  Progress  achieved  in  remedying 
existing  impairment; 

2.  The  ability  of  the  long-term  strategy 
to  achieve  reasonable  progress  toward 
the  national  goal; 

3.  Any  change  in  visibility  conditions 
since  the  last  report  or  since  plan 
approval; 

4.  Additional  measures,  including  the 
need  for  SIP  revisions,  that  may  be 
necessary  to  achieve  progress  toward 
the  national  goal: 

5.  The  progress  achieved  in 
implementing  BART  and  meeting  other 
schedules  laid  out  in  the  long-term 
strategy; 

6.  The  impact  of  any  exemption 
granted  under  S  51.303;  and 

7.  The  need  for  BART  to  remedy 
existing  impairment  in  an  integral  vista 
declared  since  plan  approval. 

C.  Integral  Vistas 

Where  the  FLM  has  adopted  an 
integral  vista  under  {  51.304.  the 
regulations  require  the  State  to  (1) 
analyze  for  BART  any  facility  where 
impairment  in  an  integral  vista  has  been 
reasonably  attributed  to  that  facility,  (2) 
consider  any  integral  vistas  established 
12  months  prior  to  ^P  submittal  in  its 
long-term  strategy,  and  (3)  coordinate 
with  the  FLMs  on  any  permit  application 
under  the  Prevention  of  Significant 
Deterioration  (PSD)  program  where  the 
proposed  facility  or  modification  may 
affect  visibility  in  an  integral  vista.  'The 
FLM  identified  only  one  integral  vista, 
and  that  one  is  located  in  Maine  (see  46 
FR  22707).  Therefore,  EPA  proposed  to 
disapprove  only  the  State  of  Maine's  SIP 
for  failing  to  provide  for  the  protection 
of  these  vistas.  Thus,  the  visibility 
protection  plan  requirements  for  integral 
vistas  (SS  51.302  through  51.307)  are 
applicable  only  for  Maine. 

D.  Federal  Remedy 

On  November  24, 1987,  at  52  FR  45132. 
EPA  disapproved  the  SIPs  of  29  States 
(including  Arkansas)  for  failing  to 
comply  with  the  provisions  in  EPA's 
existing  regulations  for  visibility 
protection  in  mandatory  Class  I  Federal 
areas  dealing  with  impairment  which 
can  be  reasonably  attributed  to  a 
source.  Q'A  also  incorporated  Federal 
implementation  plans  into  the  SIPs  of 
these  States  to  meet  the  general 
visibility  plan  requirements  and  long- 
term  strategies  of  40  CFR  51.302  and 
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51.306.  These  actions  were  proposed  on 
March  12, 1987,  at  52  FR  7802  and  are  in 
accordance  with  the  settlement 
agreement  with  the  EDF. 

State  Submittal 

A.  General  Plan  Requirements/FLM 
Coordination 

Under  section  165(d)  of  the  Clean  Air 
Act,  the  FLM  is  given  an  affirmative 
responsibility  to  protect  air  quality 
related  values,  including  visibility,  in 
lands  within  Class  I  area.  The  FLM  must 
maintain  these  areas  consistent  with 
congressional  land  use  goals.  The 
visibility  regulations  (40  CFR  51.302) 
allow  the  FLM  the  opportunity  to 
identify  visibility  impairment  and  to 
recommend  elements  for  inclusion  in  the 
long-term  strategy. 

'The  State  of  Arkansas  has  met  the 
visibility  general  plan  requirements  of 
§  51.302.  The  State  has  accorded  the 
FLM  opportunities  to  participate  and 
comment  on  its  visibihty  SIP  revision. 
Comments  by  the  FLM  were  submitted 
to  the  State  during  the  State's  public 
notice  period,  and  they  were  considered 
by  the  State  and  incorporated  where 
applicable.  The  State  has  committed  in 
the  SIP  to  consult  continually  with  the 
FLM  on  the  review  and  implementation 
of  the  visibility  program. 

The  Arkansas  Part  II  Visibility 
Protection  Plan  incorporated  into  the  SIP 
revision  the  following:  (1)  A 
determination  that  there  is  no  existing 
visibility  impairment  that  is  reasonably 
attributable  to  specific  sources;  (2)  a 
discussion  of  the  SIP  elements  and  how 
each  element  of  the  plan  relates  to  the 
national  goal:  and  (3)  a  long-term  (10-15 
years)  strategy.  Since  no  existing 
reasonably  attributable  impairment  has 
been  identified,  all  elements  of  the  plan 
are  intended  to  prevent  future 
impairment  of  visibility.  If  existing 
reasonably  attributable  impairment  is 
later  identified,  the  State  will  revise  its 
plan  to  remedy  the  impairment.  The 
revision  consists  of  a  narrative  only,  no 
regulatory  revisions.  Currently,  there  are 
no  integral  vistas  in  Arkansas. 

B.  Long-Term  Strategy 

The  Aricansas  visibility  long-term 
strategy  section  included  the  following: 
(1)  Coordination  with  the  FLM;  (2) 
consideration  of  the  six  required  factors 
for  a  long-term  strategy;  (3)  a  provision 
for  the  review  of  the  impact  of  new 
sources,  and  a  discussion  of  current 
visibility  monitoring  efforts;  and  (4) 
provisions  for  periodic  review  (i.e., 
every  S-years)  of  the  plan,  which  review 
must  include  consultation  with  the 
Federal  land  manager  and  a  report  to 


the  public  and  to  EPA  on  progress 
toward  the  national  goal. 

C.  EPA  Evaluation  Summary 

These  provisions  meet  EPA  criteria 
and  EPA  is  approving  this  phase  of  the 
plan.  EPA  has  reviewed  the  State's 
submittal  and  developed  an  evaluation 
report.  TTie  report  shows  that  the 
Arkansas  SIP  revision  meets  all  of  the 
requirements  for  a  Part  II  Visibility 
Protection  Plan  as  specified  in  40  CFR 
51.302  (visibility  implementation  control 
strategies)  and  51.306  (visibility  long- 
term  strategy). 

Final  Action 

By  this  notice.  H'A  is  approving  the 
Arkansas  SIP  revision  as  meeting  the 
Part  II  Visibility  Protection  Plan 
requirements  of  40  CFR  51.302  and 
51.306  and  the  criteria  discussed  in  52 
FR  7802.  (One  should  reference  the 
March  12, 1987,  52  FR  7802,  for 
additional  information).  The  SIP 
commits  to  a  3  year  periodic  review  and 
making  any  changes  deemed  necessary. 
The  SIP,  therefore,  has  estabhshed  the 
commitment  to  review  the  visibility 
requirements  listed  in  40  CFR  Part  51 
Subpart  P— Protection  of  Visibility.  This 
SIP  revision  remedies  the  deficiencies 
for  all  the  remaining  visibility 
requirements  of  Subpart  P  (i.e.,  §  51.302 
and  §  51.306)  as  identified  in  the 
November  24, 1987  (52  FR  45132), 
Federally  promulgated  plan. 
Consequently,  this  notice  also  revokes 
that  Federal  promulgation  for  Aricansas. 

EPA  has  reviewed  these  revisions  to 
the  Arkansas  SIP  and  is  approving  them 
as  submitted.  This  action  is  taken 
without  prior  proposal  because  the 
changes  are  non-controversial  and  EPA 
anticipates  no  adverse  comments  on 
them.  The  public  should  be  advised  that 
this  action  will  be  effective  60  days  from 
the  date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  of  pubhcation  that  someone  wishes 
to  submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  a 
subsequent  notice  will  be  published 
before  the  effective  date.  "The 
subsequent  notice  will  withdraw  the 
final  action  and  will  begin  a  new 
rulemaking  by  annoimcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  19, 1988.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

Under  5  U.S.C.  605(b),  I  certify  that 


this  SIP  revision  will  ru)t  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Sulfur  oxides. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  Stale  of 
Aricansas  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Date:  May  27. 1968. 
Lee  M.  Thomas, 
Administrator. 

PART  52-[  AMENDED] 

40  CFR  Part  52,  Subpart  E,  is  amended 
as  follows: 

Subpart  E— Aricansas 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U5.C.  7401-7842. 

2.  Section  52.170  is  amended  by 
adding  paragraph  (c)(25)  as  follows: 

§52.170    Identification  Of  plaa 

*        •        *        •        * 

(c)  *  •  * 

(25)  Part  II  of  the  Visibility  Protection 
Plan  was  submitted  by  the  Governor  on 
October  9, 1987. 

(i)  Incorporation  by  reference. 

(A)  Revision  entitled  "Arkansas  Plan 
of  Implementation  for  Air  Pollution 
Control— Revision:  Protection  of 
Visibility  in  Mandatory  Class  I  Federal 
Areas:  Part  II— Long-Term  Strategy, 
September  29. 198r'.  This  submittal 
includes  a  visibility  long-term  strategy 
and  general  plan  provisions  as  adopted 
by  the  Arkansas  Commission  on 
Pollution  Control  and  Ecology  on 
September  25, 1987. 

(B)  Arkansas  Department  of  Pollution 
Control  and  Ecology,  Minute  Order  No. 
87-24,  adopted  September  25, 1987. 

(ii)  Additional  material. 
(A)  None. 

§52.183    IRemoved] 

3.  Section  52.183  Visibility  protection 
is  removed. 

[FR  Doc.  88-12526  Filed  7-20-88;  8:45  am) 
BILUNG  coos  SSM-M-M 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101<« 

(FPMR  AmdL  A-44] 

Rideaharing;  Reporting  Requirement 

AOENCV:  Public  Buildings  Service,  GSA. 
action:  Final  rule. 

SUMMAllY:  This  regulation  revises  a 
reporting  requirement  for  agencies  that 
submit  an  annual  Federal  Facility 
Ridesharing  Report  to  GSA.  The  address 
where  the  report  is  to  be  sent  is 
changed.  The  objectives  of  the  Federal 
Facility  Ridesharing  Program  are  to 
reduce  traffic  congestion,  improve  air 
quality,  provide  an  economical  way  for 
Federal  employees  to  commute  to  and 
from  work,  and  to  reduce  the  need  for 
parking  at  Federal  facilities. 

CFFECnvc  DATE:  This  regulation  is 
effective  July  21, 1988. 

FOR  niRTHER  INPORMATION  CONTACT: 

For  further  technical  information  contact 
Mr.  John  H.  Quigley,  Director, 
Assignment  and  Utilization  Policy 
Division  (202—566-0059). 

SUPPLCMENTARV  INFORMATION:  The 

General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purpose  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-6 

Government  property  management. 
Civil  rights.  Grant  programs. 
Intergovernmental  relations.  Surplus 
Government  property.  Relocation 
assistance.  Real  property  acquisition, 
Ridesharing. 

PART  101-«— MISCELLANEOUS 
REGULATIONS 

1.  The  authority  citation  for  Subpart 
101-6.3  continues  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390;  40 
U.S.C.  486(c). 


Subpart  101-e>-Rideshartna 

{101-6.300   [Amended] 

2.  Section  101-6.300  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


(c)  Agencies  are  required  to  submit  a 
Federal  FaciUty  Ridesharing  Report  to 
GSA  by  June  1  of  each  year  (see  { 101- 
6.303).  The  report  shall  contain  a 
summary  of  the  information  provided  by 
the  facility  ETC's  and  any  other 
pertinent  information  applicable  to  the 
agency's  ridesharing  program. 


§101-6.303   [Amended] 

3.  Section  101-6.303  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

*  •        *        •        • 

(b)  Reports  shall  be  submitted  to: 
Federal  Facility  Ridesharing  Program, 
General  Services  Administration  (PQ) 
Washington.  DC  20405.  The  telephone 
number  for  the  program  is  FTS  566-0059 
(202-566-0059). 

•  *         *         *         • 

Dated:  June  29, 1968. 
John  AldanoB, 

Acting  Administrator  of  General  Services. 
(FR  Doc.  88-16381  Filed  7-20-88:  8:45  am] 
MLLMQ  COOe  M3»-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  Child  Support  Enforcement 

45  CFR  Parte  303  and  305 

CtiHd  Support  Enforcement  Program; 
Provlaion  of  Servicea  in  Interetate  IV- 
DCaaea 

aocncy:  Office  of  Child  Support 
Enforcement  (OCSE),  HHS. 
action:  Final  rule;  corrections. 

SUMMARY:  This  document  makes  several 

corrections  to  the  Provision  of  Services 

in  Interstate  IV-D  Cases  final 

regulations  that  appeared  in  the  Federal 

Register  on  February  22, 1988  (53  FR 

5246). 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Linder,  (202)  245-1773. 

List  of  Subjects 

45  CFR  Part  303 

Child  welfare.  Grant  programs.  Social 
programs. 

45  CFR  Part  305 

Child  welfare.  Grant  programs.  Social 
programs.  Accounting. 


PART  303-{AMENDED] 

1.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Autfaority:  42  U.S.C  651  through  658. 660, 
663, 064,  eee,  067, 1302, 139ea(a)(25), 
1396b(d)(2),  1396b(o),  13g6b(p)  and  1396(k). 

§303.7    [Corrected] 

2.  On  page  5257,  first  column,  in 

§  303.7(a).  tenth  and  eleventh  lines,  "(6 
months  itom  publication)."  should  read 
"August  22, 1988." 

3.  On  the  same  page,  first  column,  in 
9  303.7(a)(4),  last  line,  insert  the  word 
"review"  after  "status". 

4.  On  the  same  page,  same  column,  in 
S  303.7(b)(2),  sixth  line,  "verfication" 
should  read  "verification". 

5.  On  the  same  page,  second  column, 
in  S  303.7(b)(3).  eighth  line,  "Request 
Form  package"  should  read  "Request 
Forms  package,". 

6.  On  the  same  page,  same  column,  in 
S  303.7(b)(3),  the  last  sentence  should 
read  "The  State  may  use  computer- 
generated  replicas  in  the  same  format 
and  containing  the  same  information  in 
place  of  the  forms." 

7.  On  the  same  page,  same  column,  in 
S  303.7(b)(4):  eighth  line,  insert  a  comma 
between  "form"  and  "or";  and  tenth  line, 
insert  a  comma  between  "information" 
and  "and". 

8.  On  the  same  page,  same  colunm,  in 
S  303.7(b)(6):  second  line,  "for  status" 
should  read  "for  a  status";  and  third 
line,  "has  elapsed"  should  read  "have 
elapsed". 

9.  On  the  same  page,  third  coltunn.  in 
S  303.7(c)(4)(ii),  second  Une,  insert  a 
comma  after  "documentation". 

10.  On  the  same  page,  third  column,  in 
S  303.7(c)(6),  second  line,  "different" 
should  read  "different". 

11.  On  the  same  page,  third  column,  in 
S  303.7(c)(7)(iv).  eighth  line,  insert  the 
word  "refund"  after  the  word  "tax". 

PART  305-(AMENDED] 

12.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  603(h),  604(d).  652(a)(1) 
and  (4).  and  1302. 

§305.20    [Corrected] 

13.  On  the  same  page,  same  column,  in 
5305.20(d)(5),  last  two  lines,  "(6  months 
from  publication)"  should  read  "August 
22. 1988.". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.783.  Child  Support 
Enforcement  Program.) 


Dated:  )uly  12. 1968. 
lames  V.  Oberthaler, 

Deputy  Assistant  Secretary  for  Information 
and  Resource  Management 
(FR  Doc.  8a-16468  Filed  7-20-88;  8:45  am] 
BiaJNO  CODE  41SO.04-M 


COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

45  CFR  Part  2001 

Project  Recognition  and  Use  of  Logo 

agency:  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution. 

action:  Final  rule. 

SUMMARY:  This  notice  announces  an 
amendment  made  by  the  Commission  on 
the  Bicentennial  of  die  United  States 
Constitution  regarding  Project 
Recognition  and  Use  of  Logo  which  was 
published  as  a  final  rule  on  March  10, 
1986  (51  FR  8300).  The  effect  of  this 
amendment  is  to  ensure  that  the 
respective  responsibilities  and  principle 
details  of  each  project  for  which 
cosponsorship  has  been  approved  be  set 
forth  in  a  cosponsorship  contract  signed 
by  all  cosponsors.  The  amendment  is  a 
matter  of  internal  procedure  and  policy 
and  is  issued  as  an  amendment  to  the 
existing  regulations. 

effective  date:  July  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kemp  R.  Harshman.  Counsel, 
Commission  on  the  Bicentennial  of  the 
United  States  Constitution,  808 17th 
Street  NW.,  Washington.  DC  20006; 
Telephone:  (202)  653-7451. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  was  adopted  by  the 
Commission  on  December  6, 1987  as  a 
rule  to  govern  procedures  and  policies 
on  project  recognition  and  use  of  logo  so 
that  the  respective  responsibiUties  of 
each  cosponsor  is  set  forth  in  a 
cosponsorship  contract  signed  by  all 
cosponsors. 

Classification 

This  is  not  a  major  rule  under  E.O. 
12291  since  it  has  no  effect  on  costs, 
prices  or  economic  competition. 

Public  Comment 

This  amendment  to  existing 
regulations  is  issued  as  a  final  rule 
without  opportimity  for  pubUc  comment 
since  its  purpose  is  merely  to  inform  ihe 
public  as  to  theiacts  and  functional 
requirements  of  the  Commission  with 
respect  to  cosponsored  projects. 


Statutory  Authority 

This  amendment  to  existing  regulations  is 
issued  under  the  authority  of  section  5(1),  Pub. 
L  98-101, 97  Stat.  719,  as  amended. 

Paperwork  Reduction  Act 

There  is  no  information  collection 
requirement  in  this  amendment. 

List  Of  Subjects  In  45  CFR  Part  2001 

Government  contract 
Mark  W.  Cannon, 

Staff  Director. 

PART  2001-^  AMENDED] 

1.  The  authority  citation  for  45  CFR 
Part  2001  continues  to  read  as  follows: 

Authority:  Pub.  L.  98-101;  97  Stat.  719;  5 
U.S.C.  552. 

§2001.34    [Amended] 

2.  Part  2001  is  amended  by  the 
addition  of  one  sentence  of  the  end  of 
paragraph  (a)  of  §  2001.34  to  read  as 
follows:  "TTie  Commission  will  require 
that  the  respective  responsibilities  and 
principal  details  of  each  project  for 
which  cosponsorship  has  been  approved 
be  set  forth  in  a  cosponsorship  contract 
signed  by  all  cosponsors." 

[FR  Doc.  88-16455  Filed  7-20-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  680 
[Docket  No.  80471-8128] 

Western  Pacific  Precious  Corals 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  NCAA,  Commerce. 
action:  Final  rule. 

summary:  NOAA  issues  a  final  rule  to 
implement  Amendment  1  to  the  Fishery 
Management  Plan  for  the  Precious  Coral 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  Amendment  1  will  (1)  include  the 
exclusive  economic  zone  (EEZ)  around 
the  U.S.  Pacific  Island  possessions  as  a 
combined  single  exploratory  area  with  a 
1,000  kg  annual  harvest  quota  for  all 
species  of  precious  corals  combined,  (2) 
expand  the  management  unit  species  to 
include  all  precious  corals  in  the  genus 
Corallium,  and  (3)  establish  an 
experimental  fishing  permit  (EFP) 
system  under  the  FMP  for  fishing  in 
ejqjloratory  areas.  The  intent  of  the 
amendment  is  to  expand  FMP 
management  authority  over  precious 
coral  resources  in  the  EEZ  and 
encourage  domestic  exploratory  fishing 


for  precious  coral  under  controlled 
conditions. 

EFFECTIVE  DATE:  Section  680.10  is 
effective  on  July  18, 1988;  all  other 
provisions  become  effective  on  August 
17, 1988. 

ADDRESS:  A  copy  of  the  amendment 
may  be  obtained  by  contacting  the 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  Suite  1406, 
Honolulu,  HI  96813.  808-523-1368. 
FOR  FURTHER  INFORMATION  CONTACT 
Doyle  E.  Gates,  Pacific  Islands 
Coordinator,  Southwest  Region.  NMFS, 
2570  Dole  Street,  Room  106,  Honolulu, 
HI  96822-2396,  808-955-8831. 
SUPPLEMENTARY  INFORMATION:  The 
domestic  and  foreign  fisheries  for 
precious  coral  in  the  EEZ  adjacent  to  the 
State  of  Hawaii  and  the  territories  of 
Guam  and  American  Samoa  are 
managed  under  the  FMP.  which  was 
developed  by  the  Western  Pacific 
Fishery  Management  Council  (Council) 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

The  notice  of  availability  for 
Amendment  1  to  the  FMP  was  published 
in  the  Federal  Register  on  March  29, 
1988  (53  FR  10131).  The  proposed  rule  for 
Amendment  1  was  published  in  the 
Federal  Register  on  April  26, 1988  (53  FR 
14824).  The  public  comment  period 
ended  on  June  6, 1988. 

Amendment  1  implements  three 
actions,  as  described  in  the  following 
paragraphs. 

Extension  of  FMP  Coverage  to  U.S. 
Pacific  Island  Possesions 

When  the  FMP  was  first  approved  in 
1980,  the  planning  authority  of  the 
Council  as  defined  by  the  Magnuson 
Act,  did  not  extend  to  the  EEZ  around 
the  U.S.  island  possessions  in  the 
western  Pacific,  and  the  FMP 
management  area  included  the  EEZ  only 
around  Hawaii,  Guam,  and  American 
Samoa.  Public  Law  97-453,  which  was 
enacted  in  1983,  amended  the  Magnuson 
Act  to  extend  Coimcil  authority  to  the 
EEZ  around  the  U.S.  Pacific  Island 
possessions. 

Amemdment  1  formally  incorporates 
the  EEZ  around  the  U.S.  possessions  4n-  •' 
the  FMP  management  area  and  creates  a 
new  exploratory  area  (X^-PI)  for  the 
U.S.  possessions.  This  exploratory  area 
will  have  a  1,000  kg  annual  harvest 
quota  for  all  species  of  precious  corals 
combined.  The  areas  affected  by  this 
action  include  the  EEZ  around  Johnston 
Atoll,  Kingman  Reef  and  Pabnjna, 
Wake,  Jarvis,  Howland,  and  Bcdcer 
Islands.  The  new  management  measures 
for  the  possessions  are  consistent  with 
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the  regulations  currently  in  place  for  the 
other  exploratory  areas  defined  in  the 
FMP. 

Redefinitioii  of  the  Management  Unit 
Species 

Amendment  1  extends  the  deHnition 
of  precious  corals  covered  under  the 
FMP  to  include  all  species  of  precious 
corals  in  the  genus  Corallium.  The 
managment  unit  defmed  in  the  current 
regulations  cover  12  species  of  coral, 
three  of  which  are  pink  (or  red)  coral  in 
the  genus  Corallium.  The  Council 
determined  that  this  definition  is 
unecessarily  restrictive  in  that  it  fails  to 
recognize  present  taxonomic 
uncertainties  that  surroimd  the  recently 
discovered  Midway  deepsea  coral 
[Corallium  sp.  nov.),  and  does  not 
provide  automatic  FMP  management 
authority  in  the  event  new  species  of 
Corallium  precious  corals  are 
discovered  in  the  EEZ.  In  order  to 
manage  the  fishery  while  these 
taxonomic  problems  are  being  resolved, 
the  new  regulatory  definition  of  precious 
coral  includes  all  species  of  coral  in  the 
genus  Corallium.  Harvest  quotas 
established  for  the  exploratory  areas 
remain  unchanged.  However,  harvests 
of  any  new  species  of  Corallium  will 
count  toward  the  established  quotas. 

Establislunent  of  an  Experimental 
Fishing  Permit  (EFP)  System 

The  original  goal  of  the  FMP  was  to 
obtain  optimum  yield  from  the  precious 
coral  Tishery  in  the  EEZ  by  striliing  a 
balance  among  several  objectives. 
These  objectives  included,  among 
others,  (1)  encouraging  development  of  a 
domestic  Rshery  for  precious  coral,  (2) 
generating  new  information  needed  for 
resource  management,  and  (3) 
preventing  overfishing  and  waste  of  the 
resource,  the  first  two  objectives  have 
not  been  achieved. 

The  original  FMP  established  a 
harvest  quota  of  1,000  leg  of  precious 
coral  for  each  of  the  three  exploratory 
areas  deHned  in  the  FMP.  It  was 
believed  that  a  1,000  kg  quota  would 
provide  sufficient  incentive  to  stimulate 
exploration  and  discovery  of  new  coral 
beds. 

Rather  than  stimulate  exploratory 
fishing  for  precious  coral,  the  1,000  kg 
quota  has  proven  to  be  too  low  to  justify 
the  financial  investments  required  by 
domestic  fishermen  to  explore  for  and 
harvest  precious  coral.  There  has  been 
no  legal  fishing  for  precious  coral  by 
domestic  or  foreign  fishermen  since  the 
FMP  went  into  effect.  The  absence  of 
domestic  or  foreign  Hshing  has 
prevented  tlie  Council  and  NMFS  from 
obtaining  any  new  information  on 
precious  coral  resources  which  could  be 


used  to  refine  the  current  management 
program.  Neither  State  nor  Federal 
Hshery  research  budgets  currently  are 
able  to  finance  a  research  initiative 
focused  on  precious  coral. 

To  address  these  problems,  the 
Council  proposed  the  establishment  of 
an  experimental  fishing  permit  (EFP) 
system.  An  EFP  will  allow  fishermen  to 
harvest  precious  coral  in  exploratory 
areas  above  current  quota  levels  imder 
tightly  controlled  conditions  to  prevent 
overharvesting.  Harvest  quotas  will  be 
assigned  on  a  case-by-case  basis  to 
each  vessel  fishing  under  an  EFP  at  a 
level  that  will  be  related  to  the  cost  of 
undertaking  an  exploratory  fishing 
ventiue  for  precious  coral  and  that  will 
produce  scientific  information  needed  to 
better  manage  the  resoiutie.  An  EFP 
application  and  review  process  is 
established  which  defines  the 
application  requirements,  review 
criteria,  and  operating  conditions  which 
may  be  attached  to  an  EFP  in  order  to 
protect  precious  coral  beds.  An 
environmental  assessment  would  be 
prepared  evaluating  the  potential 
impacts  of  fishing  under  each  particular 
EFP  proposed.  An  opportunity  for  public 
comment  on  EFP  applications  is 
provided.  In  addition,  the  Council  will 
develop  guidelines  for  its  use  in 
evaluating  EFP  applications  and  making 
recommendations  to  the  Regional 
Director. 

The  Council  recognizes  the  need  to 
increase  harvest  quotas  in  the 
exploratory  areas  in  order  to  stimulate 
domestic  fishing  and  generate 
information  needed  for  accurate 
resource  assessment.  However,  because 
of  limited  information  available  on  the 
size  and  reproductive  condition  of 
precious  coral  beds  in  these  areas,  the 
Council  was  reluctant  to  propose,  and 
unable  to  justify,  a  permanent  increase 
in  harvest  quotas  for  exploratory  areas. 
Controlled  fishing  under  an  EFP  was  the 
preferred  alternative  to  accompUsh 
these  objectives.  Information  generated 
by  vessels  fishing  under  an  EFP  will 
allow  the  Council  to  develop  future 
harvest  quotas  which  are  more  in  line 
with  resource  abundance. 

Public  comments 

No  comments  were  received  during 
the  public  comment  period. 

Changes  from  the  Proposed  Rule 

The  outdated  phrase  "Fishery 
conservation  zone"  and  its  abbreviation 
"FCZ"  have  been  replaced  by 
"Exclusive  economic  zone"  and  "EEZ" 
by  a  technical  amendment  published  at 
53  FR  24d44  on  June  29, 1988. 

In  S  680.5,  paragraph  (a)(3)  is  deleted 
because  it  is  not  necessary  that 


fishermen  retain  fishing  logbooks  for 
one  year  after  a  copy  has  been  provided 
to  NMFS. 

Classificatifm 

The  Director,  Southwest  Region, 
National  Marine  Fisheries  Service 
determined  that  this  FMP  amendment  is 
necessary  for  the  conservation  and 
management  of  the  precious  coral 
fisheries  of  the  western  Pacific  region 
and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Council  included  as 
environmental  review  as  part  of  the 
amendment.  An  environmental 
assessment  supplementing  the 
environmental  review  was  prepared  on 
the  proposal  to  include  the  EEZ  around 
the  U.S.  Pacific  Island  possessions  in  the 
FMP  management  area.  The  Council 
concluded  that  this  action  would  not 
significanUy  affect  the  quality  of  the 
environment  and  determined  that  an 
environmental  impact  statement  (EIS) 
was  not  required.  The  action  to  place  all 
species  of  Corallium  within  the 
management  unit  of  the  FMP  was 
determined  to  qualify  for  categorical 
exclusion  under  section  5(c)(3)(a)  of 
NOAA  Directives  Manual  02-10, 
"Environmental  Review  Procedures" 
(NOAA  NEPA  Guidelines),  because  the 
analysis  in  the  EIS  for  the  original  FMP 
appUes  to  other  corals  as  well.  The 
action  to  establish  the  EFP  system  under 
the  FMP  qualifies  for  a  categorical 
exclusion  under  section  5(c)(3)(f)  of  the 
NOAA  NEPA  Guidelines  because 
establishing  the  system  in  itself  does  not 
have  any  direct  impacts  on  the 
environment.  Direct  impacts  result  from 
actual  issuance  of  EFPS,  and  a  separate 
EA  will  be  prepared  for  each  EFP 
considered.  The  Assistant  Administrator 
for  Fisheries  concluded,  therefore,  that 
there  will  be  no  significant  impact  on 
the  environment  as  a  result  of  this  rule. 
A  copy  of  the  environmental  assessment 
supplementing  the  Council's 
environmental  review  may  be  obtained 
from  NMFS  at  the  above  address. 

Implementation  of  this  rule  is  not  an 
action  that  may  effect  any  species  listed 
as  endangered  or  threatened  under  the 
Endangered  Species  Act  of  1972,  or  the 
critical  habitat  of  those  species.  A 
section  7  consultation  was  conducted  on 
the  original  FMP  and  concluded  that  the 
fishery  managed  by  the  FMP  did  not 
constitute  a  threat  to  threatened  or 
endangered  species  or  their  habitat.  The 
actions  proposed  in  Amendment  1  are 
passive  with  regard  to  habitat  and 
conventional  fishing  practices  and  are 
not  likely  to  affect  adversely  any  listed 
species.  Informal  consultations  between 
the  Council  and  the  Southwest  Region 


were  conducted  dealing  with  the 
amendment  generally  and  with  the 
proposed  extension  of  the  management 
measures  to  the  Pacific  Island 
possessions  specificaly,  and  it  was 
concluded  that  the  proposed  action  is 
not  likely  to  have  an  adverse  effect  on 
any  species  listed  as  endangered  or 
threatened,  nor  is  it  likely  to  affect  any 
critical  habitat  for  such  species. 

The  Under  Secretary  of  NOAA 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291.  A 
summary  of  this  determination  appears 
in  the  proposed  rule  (53  FR  14824,  April 
26, 1988)  and  is  based  on  the  regulatory 
impact  review  (RIR),  which  is  included 
in  the  Amendment. 

The  Council  prepared  a  regulatory 
impact  review  which  concludes  that  this 
rule  will  have  positive  impact  on  small 
business  entities.  Current  FMP 
regulations  and  harvest  quotas  have 
effectively  prevented  any  domestic 
fishing  for  precious  coral,  particularly  in 
the  Hawaii  exploratory  area.  The  final 
rule  is  expected  to  provide  new 
harvesting  opportunities  for  domestice 
fishermen. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses.  A  summary  of  this 
determination  appears  in  the  proposed 
rule. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  information  requirement 
contained  in  this  rule  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  Control  Number  0648- 
0196.  The  logbook  collection 
requirement  already  contained  in  Part 
680  has  been  approved  under  Control 
Number  0648-0198. 

The  Council  has  determined  that  the 
measures  established  in  the  FMP 
amendment  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
programs  of  Hawaii  6nd  the  Territories 
of  American  Samoa  and  Guam.  Hawaii 
has  concurred  with  the  Council's 
consistency  determination  for 
Amendment  1.  American  Samoa  and 
Guan  did  not  file  any  objections  to  the 
Councils  findings  within  the  period 
provided  for  such  comments  and  did  not 
respond  to  the  Councils  request  for 
concurrence. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  federalism 


assessment  under  Executive  Order 
12612. 

Because  the  EFP  provision  of  this  rule 
relieves  fishermen  wishing  to 
experimentally  harvest  precious  coral 
resources  from  strict  quota  restrictions, 
that  provision  (§  680.10)  is  not  subject  to 
the  delayed  effectiveness  period 
required  by  the  Administrative 
Procedure  Act. 

List  of  Subjecto  in  50  CFR  Fart  680 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  15, 198& 
James  E  Douglas,  |r.. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  Part  680  is  amended 
as  follows: 

PART  6a0-{  AMENDED] 

1.  The  authority  citation  for  50  CFR 
Part  680  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  S  680.1,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  680.1    Purpose  and  scope. 

***** 

(b)  These  regulations  govern  fishing 
for  precious  coral  by  fishing  vessels  of 
the  United  States  within  the  exclusive 
economic  zone  seaward  of  Hawaii, 
Guam,  American  Samoa  and  the  U.S. 
Pacific  Island  possessions  of  Johnson 
Atoll,  Kingman  Reef,  and  Palmyra, 
Wake,  Jarvis,  Howland,  and  Baker 

Islands. 

*        *        •        •        • 

3.  In  §  680.2,  the  defmition  of 
Management  area,  the  introductory  text 
of  Permit  area,  and  the  introductory  text 
of  Precious  coral  are  revised  and  Usted 
in  alphabetical  order  and  paragraph 
(d)(4)  is  added  to  the  definition  of 
Permit  area,  to  read  as  follows: 

S  680.2    Definitions. 


Management  area  means  the  EEZ  of 
the  United  States  seaward  of  the  State 
of  Hawaii,  the  Territory  of  Guam,  the 
Territory  of  American  Samoa,  and  the 
U.S.  Pacific  Island  possessions  of 
Johnson  Atoll.  Kingman  Reef,  and 
Palmyra,  Wake,  Jarvis,  Howland,  and 
Baker  Islands. 

Permit  area  is  used  to  describe  each 
precious  coral  bed  in  the  management 
area.  Each  bed  is  designated  by  a  permit 
area  code  and  assigned  to  one  of  the 
following  four  categories: 

(d)  •  •  * 


(4)  Permit  Area  X-P-Pl  includes  all 
coral  beds,  other  than  estabhshed  beds, 
conditional  beds,  or  refugia,  in  the  EEZ 
seaward  of  the  U.S.  Pacific  Island 
possessions. 
*        *        *        •        • 

Precious  coral  means  any  coral  of  the 
genus  Corallium  in  addition  to  the 
following  species  of  corals: 

***** 

4.  A  new  §  680.10  is  added  to  read  as 
follows: 

§680.10    Experimental fisNng pamiKs 
(EFP). 

(a)  General.  The  Secretary  may 
authorize  the  direct  or  incidental  harvest 
of  precious  coral  managed  by  the  FMP 
which  would  otherwise  be  prohibited  in 
exploratory  areas  by  this  part  No 
experimental  fishing  may  be  conducted 
unless  authorized  by  an  experimental 
fishing  permit  (EFP)  issued  by  the 
Secretary  to  a  vessel  owner  for  a 
specific  vessel  in  accordance  with  the 
criteria  and  procedures  specified  in  this 
section.  EFPs  will  be  issued  without 
charge. 

(b)  Application.  An  application  for  an 
EFP  may  be  submitted  by  the  owner  of  a 
vessel  or  a  representative  of  the  owner. 
An  appUcant  for  an  EFP  shall  submit  to 
the  Regional  Director  at  least  60  days 
before  the  desired  effective  date  of  the 
EFP  a  written  application  including,  but 
not  limited  to,  the  following  information: 

(1)  The  date  of  the  application; 

(2)  The  applicant's  name,  mailing 
address,  and  telephone  number 

(3)  A  statement  of  the  purposes  and 
goals  of  the  experiment  for  which  an 
EFP  is  needed,  including  a  general 
description  of  the  arrangements  for 
disposition  of  all  species  har\'ested 
under  the  EFP; 

(4)  A  statement  of  whether  the 
proposed  experimental  fishing  has 
broader  significance  than  the  applicant's 
individual  goals; 

(5)  For  each  vessel  to  be  covered  by 
the  EFP: 

(i)  Vessel  name; 

(ii)  Name,  address,  and  telephone 
number  of  owner  and  master 

(iii)  U.S.  Coast  Guard  documentation. 
State  license,  or  registration  number, 

(iv)  Home  port; 

(v)  Length  of  vessel; 

(vi)  Net  tonnage; 

(vii)  Gross  tonnage; 

(vlii)  Radio  call  sign; 

(ix)  Engine  horsepower  and 

(x)  Approximate  fish  hold  capacity. 

(6)  A  description  of  the  species 
(directed  and  incidental)  to  be  harvested 
under  the  EFP  and  the  amount(s)  of  such 
harvest  necessary  to  conduct  the 
experiment; 
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(7)  For  each  vessel  covered  by  the 
EFP.  the  approximate  time(s)  and 
place(8)  fishing  will  take  place,  and  the 
type.  size,  and  amount  of  gear  to  l>e 
used;  and 

(8)  The  signature  of  the  appUcant 

The  Secretary  may  request  from  an 
applicant  additional  information 
necessary  to  make  the  determinations 
required  under  this  section.  An 
applicant  will  be  notified  of  an 
incomplete  application  within  10 
working  days  of  receipt  of  the 
application.  An  incomplete  appHcation 
will  not  be  considered  until  corrected  in 
writing. 

(c)  Issuance.  (1)  If  an  application 
contains  all  of  the  required  information. 
the  Secretary  will  publish  a  notice  of 
receipt  of  the  application  in  the  Fedwal 
Register  with  a  brief  description  of  the 
proposal,  and  will  give  interested 
persons  an  opportunity  to  comment  The 
Secretary  will  also  forward  copies  of  the 
application  to  the  Western  PaciHc 
Fishery  Management  Council  the  U.S. 
Coast  Guard,  and  the  fishery 
management  agency  of  the  aflfected 
State(s). 

(2)  At  a  Western  Pacific  Rshery 
Management  Council  meeting  following 
receipt  of  a  complete  application,  the 
Secretary  will  consult  with  the  Council 
the  U.S.  Coast  Guard,  and  the  Director 
of  the  affected  State(s)  fishery 
management  agency  concerning  the 
permit  application.  The  applicant  will  be 
notified  in  advance  of  the  meeting  at 
which  the  application  will  be 
considered,  and  invited  to  appear  in 
support  of  the  application  if  the 
applicant  desires. 

(3)  Within  5  working  days  after  the 
consultation  in  paragraph  (c)(2)  of  this 
section,  or  as  soon  as  practicable 
thereafter,  the  Secretary  shall  notify  the 
applicant  in  writing  of  the  decision  to 
grant  or  deny  the  EFP,  and,  if  denied,  the 
reasons  for  the  denial.  Grounds  for 
denial  of  an  EFP  include,  but  are  not 
limited  to,  the  following: 

(i)  The  applicant  has  failed  to  disclose 
information  or  has  made  false 
statements  as  to  any  material  fact,  in 
connection  with  his  or  her  application: 
or 

(ii)  According  to  the  best  scientific 
information  available,  the  harvest  to  be 
conducted  under  the  permit  would 
detrimentally  affect  any  species  of  fish, 
including  precious  coral  in  a  significant 
way;  or 

(iil)  Issuance  of  the  EFP  would 
.  inequitably  allocate  fishing  privileges 
among  domestic  fishermen  or  would 
have  economic  allocation  as  its  sole 
purpose;  or 


(iv)  Activities  to  be  conducted  under 
the  EFP  would  be  inconsistent  with  the 
intent  of  this  section  or  the  management 
objectives  of  the  FMP;  or 

(v)  The  appUcant  has  failed  to 
demonstrate  a  valid  }uatlfication  for  the 
permit;  or 

(vi)  The  activity  proposed  under  the 
EFP  would  create  a  significant 
enforcement  problem. 

(4)  The  Secretary  will  publish  a  notice 
in  the  Federal  Register  announcing  the 
decision  to  grant  or  deny  an  EFP.  If  the 
permit  is  granted,  the  Federal  Regiatar 
notice  will  describe  the  experimental 
fishing  to  be  conducted  under  the  EFP. 
The  Secretary  will  attach  terms  and 
conditions  to  the  EFP  consistent  with 
the  purpose  of  the  experiment  to  ensure 
consistency  with  the  FMP  and  to  ensure 
that  the  experiment  does  not  undermine 
efforts  to  conserve  and  manage  the 
resource.  Terms  and  conditions  may 
include,  but  are  not  limited  to,  the 
following: 

(i)  The  maximum  amount  of  each 
species  which  can  be  harvested  and 
landed  during  the  term  of  the  EFP. 
including  trip  limits,  where  appropriate; 

(ii)  The  number,  sizes,  names,  and 
identification  numbers  of  the  vessels 
authorized  to  conduct  fishing  activities 
under  the  EFP; 

(iii)  The  time(s)  and  place(s)  where 
experimental  fishing  may  be  conducted; 

(iv)  The  type,  size,  and  amount  of  gear 
which  may  be  used  by  each  vessel 
operated  under  the  EFP; 

(v)  The  condition  that  observers  be 
carried  aboard  vessels  operated  under 
an  EFP; 

(vi)  Data  reporting  requirements, 
including  a  requirement  to  report 
periodically  and  at  the  termination  of 
the  permit,  the  amount  of  each  species 
that  was  harvested;  and 

(vii)  Such  other  conditions  as  may  be 
necessary  to  ensure  consistent  with  the 
purposes  of  the  EFP  compliance  with  the 
FMP,  including  the  objectives  to 
generate  new  information  needed  for 
resource  management  and  to  prevent 
overfishing  and  waste  of  the  resource. 

(d)  Duration.  The  effective  period  of 
the  permit  will  be  specified  by  the 
Secretary  in  the  terms  of  the  EFP.  An 
EFP  may  be  renewed  by  following  the 
application  procedures  in  this  section. 

(e)  Alteration.  Any  permit  that  h!is 
been  altered,  erased,  or  mutilated  is 
invalid. 

(f)  Transfer.  EFPs  issued  under  this 
part  are  not  transferable  or  assignable. 
An  EFP  is  valid  only  for  the  ve88el(s)  for 
which  it  is  issued. 

(g)  Inspection.  Any  EFP  issued  under 
this  part  must  be  carried  aboard  the 
vessel(s]  for  which  it  was  issued.  The 


EFP  must  be  presented  for  inspection 
upon  request  of  any  authorized  officer. 

(h)  Surrender.  Upon  issuance  of  an 
EFP  the  applicant  must  surrender  to  the 
Regional  Director  any  permit  to  fish  for 
predous  coral  that  was  issued  under 
S  68a4  of  this  part. 

(i)  Sanctions.  Failure  of  the  holder  of 
an  EFP  to  comply  %vith  the  terms  and 
conditions  of  an  EFP.  the  provisions  of 
Subpart  B  of  this  part  any  other 
applicable  provision  of  this  part,  the 
Magnuson  Act,  or  any  other  regulation 
promulgated  under  this  Act  will  be 
grounds  for  revocation,  suspension,  or 
modification  of  the  EFP  with  respect  to 
all  persons  and  vessels  conducting 
activities  under  the  EFP.  Any  action 
taken  to  revoke,  suspend,  or  modify  an 
EFP  for  enforcement  reasons  will  be 
governed  by  15  CFR  Part  904  Subpart  D. 

(j)  Permit  modification.  Where 
circiunstances  have  changed  such  that  a 
permittee  desires  to  modify  any  term  or 
condition  of  an  EFP,  the  permittee  must 
submit  to  the  Regional  Director,  a 
written  request  which  provides  full 
justification  and  supporting  information 
for  the  proposed  modification.  Such 
applications  for  modification  are  subject 
to  the  same  issuance  criteria  as  are 
original  applications,  as  provided  in 
paragraph  (c)  of  this  section. 
Modifications  to  an  EFP  which  are  of  a 
technical  nature  only  and  do  not  affect 
the  substance  of  the  fishing  activity 
authorized  by  the  EFP  may  be  approved 
by  the  Regional  Director  without  the 
notice  and  consultation  provided  for  in 
paragraphs  (c)  (1)  and  (2)  of  this  section. 

(k)  Appeals  of  administrative  action. 
(1)  Accept  as  provided  in  Subpart  D  of 
15  CFR  Part  904,  an  applicant  for  a 
permit  or  a  permit  holder  may  appeal 
the  denial  or  conditioning  of  a  permit 
under  S  680.10  to  the  Assistant 
Administrator  for  Fisheries,  NOAA.  In 
order  to  be  considered  by  the  Assistant 
Administrator,  such  appeal  must  be  in 
writing,  must  state  the  action(s) 
appealed,  and  the  reasons  therefor,  and 
must  be  submitted  within  30  days  of  the 
action(s)  by  the  Regional  Director.  The 
appellant  may  request  an  informal 
hearing  on  the  appeal. 

(2)  Upon  receipt  of  an  appeal 
authorized  by  this  section,  the  Assistant 
Administrator  may  request  such 
additional  information  and  in  such  form 
as  will  allow  action  upon  the  appeal. 
Upon  receipt  of  sufficient  information, 
the  Assistant  Administrator  will  decide 
the  appeal  in  accordance  with  the 
criteria  set  out  in  this  part,  as 
appropriate,  based  upon  information 
relative  to  the  appHcation  on  file  at  the 
NMFS  and  the  Western  Pacific  Fishery 
Management  Council  and  any  additional 


information,  the  summary  record  kept  of 
any  hearing  and  the  hearing  oncer's 
recommended  decision,  if  any,  as 
provided  in  paragraph  (k](3)  of  this 
section,  and  such  other  considerations 
as  deemed  appropriate.  The  Assistant 
Administrator  will  notify  all  interested 
persons  of  the  decision,  and  the 
reason(s)  therefor,  in  writing,  normally 
within  30  days  of  the  receipt  of  sufficient 
information,  unless  additional  time  is 
needed  for  a  hearing. 

(3)  If  a  hearing  is  requested,  or  if  the 
Assistant  Administrator  determines  that 
one  is  appropriate,  the  Assistant 
Administrator  may  grant  an  informal 
hearing  before  a  hearing  officer 
designated  for  that  purpose  after  first 
giving  notice  of  the  time,  place  and 
subject  matter  of  the  hearing  in  the 
Federal  Register.  A  hearing  will 
normally  be  held  no  later  than  30  days 
following  publication  of  the  notice  in  the 
Federal  Register  unless  the  hearing 
officer  extends  the  time  for  reasons 
deemed  equitable.  The  appellant  and,  at 
the  discretion  of  the  hearing  officer, 
other  interested  persons,  may  appear 
personally  or  by  counsel  at  the  hearing 


and  submit  such  material  and  present 
such  arguments  as  determined 
appropriate  by  the  hearing  officer. 
Within  30  days  of  the  last  day  of  the 
hearing,  the  hearing  officer  shall 
recommend  in  writing  a  decision  to  the 
Assistant  Administrator. 

(4)  The  Assistant  Administrator  may 
adopt  the  hearing  officer's 
recommended  decision,  in  whole  or  in 
part  or  may  reject  or  modify  it  In  any 
event  the  Assistant  Administrator  will 
notify  interested  persons  of  the  decision, 
and  the  reason(s)  therefor,  in  writing 
within  30  days  of  receipt  of  the  hearing 
officer's  recommended  decision.  The 
Assistant  Administrator's  action  shall 
constitute  final  action  for  the  agency  for 
the  purposes  of  the  Administrative 
Procedure  Act. 

(5)  Any  time  limit  prescribed  in  this 
section  may  be  extended  for  a  period 
not  to  exceed  30  days  by  the  Assistant 
Administrator  for  good  cause,  either 
upon  his  or  her  own  motion  or  upon 
written  request  from  the  appellant 
stating  the  reason(s)  therefor. 

(1)  Protected  species.  Vessels  fishing 
under  an  EFP  are  required  to  report  any 


incidental  take  of,  or  fisheries 
interaction  with,  protected  species  in  the 
fishing  logbook  described  in  S  680.5.  As 
required  by  that  section,  copies  of 
logbook  sheets  must  be  submitted  to  the 
Regional  Director  within  3  days  of 
arriving  in  port 

§680^1    lAmendMl] 

5.  In  5  680.21,  Table  1,  the  coral  bed 
named  "Hawaii,  American  Samoa, 
Guam"  is  revised  to  read  as  "Hawaii, 
American  Samoa,  Guam,  U.S.  Pacific 
Island  possessions." 

6.  In  §  680.5,  paragraph  (a)(3)  is 
removed  and  paragraph  (a)(4)  is 
redesignated  (a)(3). 

§§  680.2. 680.4,  and  680.21    [Amended] 

7.  In  addition  to  the  amendments  set 
forth  above,  the  initials  "FCZ"  are 
removed  and  the  initials  "EEZ"  are 
added  in  their  place  in  the  following 
places:  S  §  680.2,  definition  for  Permit 
area,  680.4(k).  and  680.21(a)  Table  1, 
footnote  (c). 

(FR  Doa  88-16412  Filed  7-18-88: 3:39  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  tfiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AQRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  948 

Irish  Potatoes  Grown  In  Colorado  Area 
II;  Proposed  Expenses  and 
Assessment  Rate 

AQENCV:  Agricultural  Marketing  Service, 
USDA. 


action:  Proposed  rule. 


summary:  This  proposed  rule  would 
authorize  expenses  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  948  for  the  1988-89  flscal  period. 
Authorization  of  this  budget  would 
allow  the  San  Luis  Valley  Potato 
Administrative  Committee  Area  II  to 
incur  expenses  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  cover  these  expenses  would  be 
derived  from  assessments  on  handlers. 
DATE:  Comments  must  be  received  by 
August  1, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456.  Room  2085-S,  Washington, 
DC.  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACR 

Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  202-447-5331. 

SUPPI.EMENTARV  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
948  (7  CFR  Part  948)  regulating  the 
handling  of  potatoes  grown  in  Colorado. 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  act. 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlers 
of  Colorado  Area  II  potatoes  under  this 
marketing  order  and  approximately  290 
potato  producers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defmed  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  the  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
ptriod  apply  to  all  assessable  potatoes 
handled  from  the  beginning  of  such 
period.  An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Secretary  for  approval. 
The  members  of  the  committee  are 
handlers  and  producers  of  potatoes. 
They  are  familiar  with  the  committee's 
needs  and  with  the  costs  for  goods, 
services,  and  personnel  in  their  local 
area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input.  '. 

The  assessment  rate  recommeiided  by 
the  committee  i«  Hprived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  potatoes.  Because  that  rate 
is  applied  to  actual  shipments,  it  inust 
be  established  at  a  rate  which  wijl 


\ 


produce  sufiicient  income  to  pay  the 
committee's  expected  expenses.  A 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
committee  before  the  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approval  must  be  expedited  so  that 
the  committee  will  have  funds  to  pay  its 
expenses. 

The  San  Luis  Valley  Potato 
Administrative  Committee  Area  II  met 
on  June  16, 1988,  and  unanimously 
recommended  1988-89  expenditures  of 
$43,552.  The  proposed  budget  is  $1,350 
more  than  last  year's  due  to  salary 
increases  for  the  committee  manager 
and  office  personnel  and  added 
insurance  costs.  The  committee  also 
recommended  an  assessment  rate  of 
$0.0035  per  hundredweight  (cwt)  up 
from  last  season's  rate  of  $ix)34.  This 
rate,  when  applied  to  anticipated 
shipments  of  11.800,000  hundredweight, 
would  yield  $41,300  in  assessment 
revenue  which,  when  added  to  interest 
income  and  reserve  funds,  would  be 
adequate  to  cover  budgeted  expenses. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  needs  to  be  expedited.  The 
committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements  and  orders. 
Potatoes  (Colorado). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
948  be  revised  as  follows: 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 

Part  946  continues  to  read  as  follows: 

* 


Authority:  Sees.  1-19, 48  SUt.  31,  as 
amended;  7  U.S.C.  601-674.  Z.  Section  948.297 
is  added  to  read  as  follows: 

S948.297    Eipsnssi and ■■sssiwsiit rrte. 

Expenses  of  $43,552  by  the  San  Luis 
Valley  Potato  Administrative  Committee 
Area  II  are  authorised,  and  an 
assessment  rate  of  $0.0035  per 
hundredweight  of  assessable  potatoes  is 
established  for  the  fiscal  period  ending 
August  31, 1980.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

Dated:  July  18, 1988. 
WUIiain  |.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

|FR  Doc.  88-16484  Filed  7-20-88: 845  am] 

BILUNQ  CODE  S41A-02-M 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  303  and  381 
[Docket  No.  87-029N 

Review  of  Retail  Store  Inspection 
Exemptions 

aoency:  Food  Safety  and  Inspection 
Service.  USDA. 

action:  Advance  notice  of  proposed 
rulemaking  (ANPR). 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  conducting  a 
review  of  the  retail  store  exemption 
provisions  of  the  Federal  Meat  and 
Poultry  Products  Inspection  Acts,  and 
the  regulations  promulgated  thereunder, 
that  govern  exemptions  from  Federal 
inspection  requirements  for  traditional 
and  usual  operations  of  retail  stores 
which  produce  meat  or  poultry  products 
for  sale  in  normal  retail  quantities  to 
consumers  at  such  establishments.  This 
review  also  includes  an  examination  of 
FSIS'  longstanding  "two-store"  policy 
which  allows  an  exemption  from 
Federal  inspection  requirements  for  any 
retail  operator  that  owns  only  two  retail 
stores  and  prepare  meat  and/or  poultry 
products  at  one  of  its  retail  stores  for 
sale  to  consumers  in  normal  retail 
quantities  at  both  stores.  FSIS  is 
publishing  this  notice  in  order  to  solicit 
public  views  and  information  on  what,  if 
any,  changes  should  be  considered 
regarding  the  retail  store  exemption 
from  Federal  inspection  requirements 
and  the  "two-store"  policy.  The 
preamble  to  any  proposed  regulations 
that  are  issued  will  include  a  discussion 
of  the  comments  received  in  response  to 
this  notice. 

DATE:  Comments  must  be  submitted  on 
or  before  September  19, 198a 
ADDRESS:  Comments  may  be  mailed  to 
the  Hearing  Qerk.  Room  3171-S.  Food 


Safety  and  Inspection  Service.  USDA, 
Washington,  DC  20250,  or  delivered  to 
room  3171-S,  U.S.  Department  of 
Agriculture,  between  9:00  a.m.  and  4UX) 
p.m.  Monday  through  Friday. 
FOR  RMTHER  MFORSMTION  CONTACT: 
Robert  Gonter,  Assistant  Deputy 
Administrator.  Compliance  Program. 
Food  Safety  and  Inspection  Service. 
Washington,  DC  20250.  (202)  447-7745. 
SUPPLEMENTARY  W^ORMATION: 

Background 

In  1907,  Congress  passed  the  first 
permanent  Federal  Meat  Inspection  Act 
(34  Stat  1260)  (Act)  which,  among  other 
things,  provided  an  exemption  from  the 
inspection  requirements  of  the  Act  for 
the  meat  and  meat  food  products 
supplied  by  retail  dealers  and  retail 
butchers  to  their  customers.  In  1938.  the 
Meat  Inspection  Act  of  1907  was 
amended  (52  Stat.  1235).  The  1938 
amendment,  among  other  things, 
reiterated  the  1907  Act's  exemption  from 
the  inspection  requirements  of  the  Act 
for  meat  and  meat  food  products 
suppUed  by  retail  dealers  and  retail 
butchers  to  their  customers,  and  also 
defined  the  terms  "retail  dealer"  and 
"retail  butcher." 

In  1967.  Congress  enacted  the 
Wholesome  Meat  Act  (81  Stat.  584) 
which  extensively  revised  the  provisions 
of  the  Meat  Inspection  Act  of  1907.  as 
amended.  Hie  Wholesome  Meat  Act. 
among  other  things,  deleted  the 
exemptions  from  inspection  for  retail 
dealers  and  retail  butchers  and.  instead. 
provided  an  exemption  from  the  routine 
inspection  requirements  of  the  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C. 
603, 604.  and  606).  for  certain  operations 
of  retail  stores,  restaurants,  and  similar 
retail  type  establishments  that  operated 
solely  within  disignated  States.  "This 
exemption,  which  is  set  forth  in  section 
301(c)(2)  of  the  FML\  (21  U.S.C. 
661(c)(2)),  provides  an  exemption  from 
the  inspection  requirements  of  the  FMIA 
with  respect  to  traditional  and  usual 
operations  conducted  at  retail  stores, 
restaurants,  and  similar  type  retail 
establishments,  when  these  operatioru 
are  conducted  at  retail  stores, 
restaurants,  or  similar  retail  type 
establishments  for  sale  or  service  of 
meat  products  in  normal  retail  quantities 
to  consumers  at  such  establishments,  if 
such  establishments  are  subject  to  the 
inspection  provisions  of  the  FMIA  only 
because  they  are  in  designated  States.  A 
designated  State  is  a  State  designated 
for  Federal  inspection  either  because  it 
does  not  have  or  is  not  effectively 
enforcing  an  inspection  program  which 
imposes  requirements  at  least  equal  to 
those  of  the  FML\. 


Thus,  retail  stores  meeting  the 
requirements  of  the  FMIA's  retail  store 
exemption  can  engage  in  traditional  and 
usual  operations  without  having  the 
products  prepared  during  the  course  of 
these  operations  subject  to  the  routine 
inspection  requirements  of  the  FMIA. 
However,  although  the  FMIA's  retail 
store  provisions  exempt  retail  stores 
from  the  routine  inspection  requirements 
of  the  FMIA,  such  stores  are  not  exempt 
from  the  adulteration  and  misbranding 
provisions  of  the  FMIA.  other  dian  the 
requirement  that  the  official  inspection 
legend  be  on  products  or  their  labels 
sold  by  retail  stores. 

In  1969,  the  Department  proposed 
regulations,  and  in  1970  the  Department 
proposed  revised  regulations,  diat 
defined  the  parameters  of  the  FMIA's 
retail  store  exemption  set  forth  in 
section  301(c)(2)  of  the  FMIA  (34  FR 
13194:  35  FR  9291).  On  October  3. 1970. 
the  Department  of  Agriculture  published 
final  regulations  that  became  effective 
on  Decranber  1. 1970.  The  regulations, 
among  other  things,  define  various  terms 
of  the  retail  store  exemption,  including 
"retail  store,"  "normal  retail  quantity." 
and  "consumer,"  delineate  what  types  of 
operations  are  traditional  and  usual  for 
retail  stores,  and  provide  a  percentage 
limitation  and  an  aiuiual  dollar 
limitation  on  sales  to  nonhousehold 
consumers  (35  FR  15552). 

Since  the  1970  final  rule  was 
published,  certain  aspects  of  the  FMIA's 
retail  store  exemption  regulations  have 
changed.  However,  the  definition  of 
what  a  retail  store  is  has  remained 
unchanged,  with  the  exception  of 
adjusting  the  dollar  limitation  on  sales 
to  nonhousehold  consumers  by  retail 
stores.  Moreover,  the  definition  of  what 
a  "normal  retail  quantity"  is  and  who 
"consumers"  are  has  remained 
unchanged.  In  addition,  the  parameters 
set  forth  in  the  1970  final  rule  that  reflect 
what  operations  of  retail  stores  are 
traditional  and  usual  have  not  dianged. 
except  for  the  addition  made  to  these 
parameters  in  1976,  which  recognized 
that  the  rendering  or  refining  of 
livestock  fat  from  prior  inspected 
product  for  sale  to  household  consumers 
only  was  a  traditional  and  usual 
operation  of  a  retail  store  (41  FR  36197). 

The  current  FMIA's  retail  store 
exemption  regulations  are  set  forth  in 
Volume  9  of  ti^e  Code  of  Federal 
Regulations  in  S  303.1  (d)  and  (e). 

These  regulations,  reflect  in 
§  303.1(d)(1)  (9  CFR  303.1(d)(1)),  as  does 
the  corresponding  statutory  provision, 
that  operations  of  types  traditionally 
and  usually  conducted  at  retail  stores 
are  exempt  from  the  routine  inspection 
requirements  of  the  FMIA,  when  these 
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operations  are  conducted  for  the 
purpose  of  the  sale  of  meat  products,  in 
normal  retail  quantities,  to  consumers  at 
these  stores.  The  FMIA's  retail  store 
exemption  regulations  do  not  limit  the 
scope  of  the  retail  store  exemption  to 
retail  stores  that  operate  only  within  a 
designated  State.  Rather,  these 
regulations  reflect  the  Department's 
interpretation  of  the  retail  store 
exemption  provision  of  the  FMIA.  in 
conjunction  with  the  Opinion  of  the 
Attorney  General  of  August  17, 1972. 
[Vol.  42.  Op.  No.  44],  that  operations 
conducted  at  a  store  that  meets  the 
requirements  of  the  retail  store 
exemption,  are  exempt  from  the 
inspection  requirements  of  the  FMIA. 
regardless  of  whether  the  retail  store 
operates  in  interstate  commerce  or 
solely  within  a  designated  State. 

Section  303.1(d)(2)(iii)  (9  CFR 
303.1(d)(2)(iii))  of  the  regulations  defmes 
what  a  retail  store  is  and  reflects  the 
traditional  and  usual  activities  of  these 
stores.  A  retail  store  is  defined  as  any 
place  of  business  where:  (1)  Sales  of 
product  are  made  to  consumers  only;  (2) 
at  least  75  percent,  in  terms  of  dollar 
value,  of  total  sales  of  product 
represents  sales  to  household 
consumers  and  the  total  dollar  value  of 
sales  to  other  than  household  consumers 
doesn't  exceed  the  dollar  limitation  per 
calendar  year  established  by  the 
Administrator  (3)  only  federally  or  State 
inspected  and  passed  product  is  handled 
and  used  in  the  preparation  of  all 
products,  except,  under  prescribed 
conditions,  those  resulting  from  the 
custom  slaughter  or  preparation  of 
product  not  for  sale:  (4)  no  sale  of 
product  is  made  in  excess  of  a  normal 
retail  quantity;  (5)  the  preparation  of 
products  for  sale  to  household 
consumers  is  limited  to  the  traditional 
and  usual  operations  of  retail  stores  in 
regard  to  these  consumers,  that  are 
delineated  in  the  regulations:  (6)  and  the 
sale  of  products  to  other  than  household 
consumers  is  limited  to  the  traditional 
and  usual  operations  of  retail  stores  in 
regard  to  these  consumers,  set  forth  in 
the  regulations. 

Section  303.1(d](2)(i)  (9  CFR 
303.1(d)(2)(i])  of  the  regulations  sets 
forth  the  types  of  operations  that  are 
traditionally  and  usually  conducted  at 
retail  stores.  This  section  reflects  the 
types  of  operations  that  were 
traditionally  and  usually  undertaken  by 
retail  stores  at  the  time  the  retail  store 
exemption  was  added  to  the  FMIA.  by 
the  passage  of  the  Wholesome  Meat  Act 
in  1967.  These  operations  are  the:  (1) 
Cutting  up,  slicing,  and  trimming  of 
carcasses,  halves,  quarters,  or  wholesale 
cuts  into  retail  cuts  and  the  freezing  of 


these  cuts;  (2]  grinding  and  freezing  of 
products  made  from  meat:  (3)  curing, 
cooking,  smoking,  rendering  or  refining 
of  livestock  fat.  or  other  preparation  of 
products,  except  slaughtering  or  the 
retort  processing  of  canned  products;  (4) 
breaking  bulk  shipments  of  products; 
and  (5)  wrapping  or  rewrapping  of 
products. 

The  types  of  operations  that  a  retail 
store  can  engage  in  without  being 
subject  to  the  inspection  requirements  of 
the  FMIA  is  dependent  upon  whether  it 
is  preparing  products  for  sale  to 
household  consumers  or  it  is  preparing 
products  for  sale  to  other  types  of 
consumers.  Section  303.1(d)(2)(vi)  of  the 
regulations  (9  CFR  303.1(d)(2)(vi)) 
defines  the  term  consumers  to  include 
household  consumers,  hotels, 
restaurants,  or  similar  institutions,  as 
determined  by  the  Administrator  in 
specific  cases. 

Section  303.1(d)(2)(iii}(e)  of  the 
regulations  (9  CFR  303.1(d)(2)(iii)(e]) 
permits  retail  stores  to  engage  in  all  of 
the  operations  discussed  above  in 
regard  to  their  preparation  of  products 
for  sale  to  household  consumers,  since  it 
is  traditional  and  usual  for  retail  stores 
to  engage  in  all  of  these  operations 
when  meat  products  are  prepared  for 
sale  to  household  consumers.  However. 
S  303.1(d)(2)(iii)(f)  (9  CFR 
303.1(d)(2)(iii)(f))  permits  retail  stores  to 
engage  in  only  certain  operations  that 
are  traditional  and  usual  for  retail  stores 
in  regard  to  the  preparation  of  meat 
products  for  sale  to  nonhousehold 
consumers  (i.e.  hotels,  restaurants,  or 
similar  institutions,  as  determined  by 
the  Administrator).  Thus,  a  retail  store 
may  not  engage  in  operations  for  sale  to 
nonhousehold  consumers  if  these 
operations  involve  curing,  cooking, 
smoking,  rendering  or  refining  of 
livestock  fat,  or  the  preparation  of 
product,  other  than  as  provided  in 
§  303.1(d)(2)(i)(a)(b)(d)  and  (e). 

All  sales  of  product  by  a  retail  store, 
regardless  of  whether  they  are  made  to 
household  or  other  types  of  consumers, 
must  be  of  a  normal  retail  quantity.  The 
term  "normal  retail  quantity"  is  deflned 
in  S  303.1(d)(2)(ii]  of  the  regulations  (9 
CFR  303.1(d)(2)(ii))  to  be  any  quantity  of 
product  that  does  not  in  the  aggregate 
exceed  one-half  carcass,  which  for 
cattle  is  three  hundred  pounds,  for 
calves  is  thirty-seven  and  one-half 
pounds,  for  sheep  is  twenty-seven  and 
one-half  pounds,  for  swine  is  one 
hundred  pounds,  and  for  goats  is 
twenty-five  pounds. 

The  Poultry  Products  Inspection  Act 
(21  U.S.C.  451  et  seq.)  (PPIA)  was 
enacted  in  1957  (71  Stat.  441).  At  that 
time,  the  Act  contained  various 


exemptions  from  the  inspection 
requirements  of  the  PPIA.  including  one 
for  certain  retail  dealers  and  one  for 
certain  poultry  producers.  In  1968,  the 
PPIA  was  extensively  revised  by  the 
Wholesome  Poultry  Products  Act  (B2 
Stat.  791).  The  wholesome  Poultry 
Products  Act  provides  for  an  exemption 
from  the  inspection  requirements  of  the 
PPIA.  similar  to  that  in  the  FMIA,  for 
traditional  and  usual  operations  of 
certain  retail  stores  and  restaurants. 
This  exemption  is  set  forth  in  section 
5(c)(2)  of  the  PPIA  (21  U.S.C.  454(c)(2)). 
Retail  stores  meeting  the  requirements 
of  this  exemption  can  engage  in 
traditional  and  usual  operations, 
without  having  the  poultry  and  poultry 
products  prepared  during  the  course  of 
these  operations  subject  to  the  routine 
inspection  requirements  of  section  6(b) 
of  the  PPIA  (21  U.S.C.  455(b)).  As  for 
meat  products,  retail  stores  processing 
poultry  products  are  subject  to  the 
adulteration  and  misbranding  provisions 
of  the  PPIA.  However,  unlike  the  FMIA. 
the  PPIA  also  provides  for  various  other 
exemptions  for  retail  operations,  set 
forth  in  section  15  of  the  Act  (21  U.S.C. 
464],  including  an  exemption  for  certain 
retail  dealers  and  certain  poultry  •• 
producers. 

As  with  the  FMIA.  similar  regulations 
have  been  promulgated  that  deflne  the 
parameters  of  the  PPIA  retail  store 
exemption  set  forth  in  section  5(c)(2)  of 
the  PPIA  (21  U.S.C.  454(c)(2)).  These 
regulations  are  set  forth  in  Title  9  of  the 
Code  of  Federal  Regulations  in 
§  381.10(d).  These  regulations  reflect  in 
§  381.10(d)(1),  as  do  the  similar  FMIA 
retail  store  exemption  regulations,  the 
Department's  interpretation,  in 
conjunction  with  the  Opinion  of  the 
Attorney  General  of  August  17, 1972, 
[Vol.  42  Op.  No.  44].  that  the  PPIA  retail 
store  exemption  applies  regardless  of 
whether  a  retail  store  operates  in  a 
designated  State  and/or  in  interstate 
commerce. 

In  July  of  1983,  DftW  Food  Centers, 
Inc.,  hereafter  D&W.  a  Michigan 
corporation  that  owned  and  operated 
thirteen  retail  stores  in  the  designated 
State  of  Michigan,  filed  a  lawsuit  in  the 
Western  District  of  Michigan  against  the 
Department  and  the  Secretary  of 
Agriculture.  The  suit  challenged  the 
Department's  position  that  D&W's 
operations  of  preparing  meat  pizzas  in  a 
central  commissary  at  one  of  its  retail 
stores,  for  distribution  and  sale  at  its 
thirteen  stores,  was  subject  to  the 
inspection  requirements  of  section  6  of 
the  FMIA  (21  U.S.C.  606). 

In  its  suit,  D&W  sought  declaratory 
and  injunctive  relief.  D&W  requested, 
among  other  things,  a  determination  that 


D&W's  pizza-making  operations  were 
not  subject  to  the  inspection 
requirements  of  the  FMIA.  and  that  the 
Department's  two-store  policy  for  retail 
stores  was  null  and  void  because  it  had 
not  been  promulgated  and  published  in 
the  Federal  Register  in  accordance  with 
the  provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  552  and  553.  The 
Department's  two-store  policy  is  a 
longstanding  policy  that  permits  a  retail 
operator  that  owns  and  operates  a  total 
of  two  retail  stores,  that  meet  the 
requirements  of  the  retail  store 
exemption,  to  prepare  product  at  one 
store  and  sell  that  product  in  normal 
retail  quantities  to  consumers  at  that 
store,  as  well  as  it  its  other  retail  outlet, 
without  these  operations  being  subject 
to  the  routine  inspection  requirements  of 
the  FMIA  or  the  PPIA.  TTiis  pohcy  was 
adopted  because  it  was  traditional  and 
usual  in  1967  and  1968.  when  the  FMIA 
and  the  PPIA  retail  store  exemptions 
were  added  to  the  FMIA  and  PPA.  for  a 
retail  store  to  prepare  product  for  sale  to 
consumers  at  that  store,  as  well  as  for 
sale  to  consumers  at  one  off-premises 
retail  outlet  under  the  same  ownership, 
such  as  an  outlet  at  a  local  farmer's 
market.  Since  D&W  owned  and 
operated  more  than  two  retail  stores,  it 
did  not  meet  the  requirement  of  the  two- 
store  policy. 

The  District  Court  ruled  that  D&W's 
pizza-making  operations  were  not 
subject  to  the  inspection  requirements  of 
section  6  of  the  FMIA,  and  that  the 
Secretary's  two-store  policy  was  void 
for  failure  to  comply  with  the 
rulemaking  and  publications  provisions 
of  the  Administrative  Procedure  Act. 
D&W  Food  Centers.  Inc.  v.  Block,  No. 
G83-844  CAl  Slip.  Op.  {W.D.  Michigan. 
July  2a  1984).  The  District  Court 
permanently  enjoined  the  Department 
from  asserting  its  inspection  authority 
over  D&W's  pizza-making  operations  in 
the  designated  State  of  Midiigan.  The   . 
District  Court's  opinion  was  upheld  by 
the  United  States  Court  of  Appeals  for 
the  Sixth  Circuit  D»W  Food  Centers, 
Inc..  V.  Block.  786  F.  2d  751  (6th  Cir. 
1986). 

FSIS  has  undertaken  a  review  of  the 
FMIA  and  PPIA  retail  store  exemption 
provisions  and  the  regulations 
promulgated  thereunder,  as  a  result  of 
the  D&W  decision  and  as  a  result  of 
requests  from  certain  members  of  the 
industry. 

Request  for  Comments 

FSIS  invites  pubUc  comment  on  all 
aspects  of  the  Agency's  retail  store 
exemption  regulations,  and  where 
appropriate,  the  underiying  statutory 
provisions  set  forth  in  21  U.S.C. 
454(c)(2),  661(c)(2).  as  well  as  the 


Agency's  two-store  poUcy  for  retail 
stores. 

Specifically,  in  this  solicitation  of 
public  comments,  the  Agency  is 
particularly  interested  in  receiving 
substantive  comments,  including  data, 
which  would  enable  it  to  identify:  (1) 
operations  which  were  traditional  and 
usual  for  retail  stores  prior  to  1967  for 
meat  and  meat  products  and  before  1968 
in  the  case  of  poultry  and  poultry 
products,  but  have  not  been  adequately 
reflected  in  FSIS  regulations,  and  (2) 
other  types  of  operations  that  are 
currently  subject  to  the  inspection 
requirements  of  the  FMIA  and  PPIA  for 
which  the  pubhc  feels  it  would  be 
appropriate  to  revise  the  law  to  permit 
retail  stores  to  engage  in  such 
operations  without  being  subject  to  the 
inspection  requirements  of  the  FMIA 
and  the  PPIA. 

Additionally,  the  Agency  solicits 
pubhc  comments  about  the  Agency's 
longstanding  "two-store"  exemption 
policy  for  retail  stores.  As  noted 
previously,  this  pohcy  was  adopted 
because  many  retail  store  meat/poultry 
operations  were  traditionally  and 
usually  selling  their  products  prepared 
at  one  store  to  consumers  at  that  store, 
as  well  as  to  consumers  at  one  off- 
premises  retail  outlet  under  the  same 
ownership,  such  as  a  local  farmers' 
market. 

The  Agency  also  requests  comments, 
horn  persons  recommending  regulatory 
or  statutory  changes,  regarding  any 
potential  pubhc  health  ramification  of 
the  options  they  recommend.  In 
addition,  the  Agency  requests 
information  about  the  potential 
economic  impact  of  any  options 
recommended  upon  consumers,  upon 
each  class  of  business  that  would  be 
affected  by  the  change,  and  upon  the 
economy  in  general.  This  information  is 
necessary  in  order  for  the  Agency  to 
assess  whether  any  potential 
recommended  regulatory  change  might 
be  a  "major  rule"  under  Executive  Order 
12291,  or  a  rule  requiring  regulatory 
analysis  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.]. 

All  comments  submitted  in  response 
to  this  notice  must  be  received  in 
duplicate  on  or  before  the  date  given 
above.  Each  comments  should  cite  the 
docket  number  found  in  brackets  at  the 
top  of  this  notice.  All  comments 
received  will  be  available  for  public 
inspection  in  the  Hearing  Clerk's  office 
from  9:00  a.m.  until  A-JXi  p.m.  each 
weekday. 


Done  at  Washington.  DC  on:  July  15, 1968. 
Lester  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 

Service. 

[FR  Doc.  88-16409  Filed  7-20-68:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  8S-NM-79-AO] 

Airworthinesa  Directives;  Boeing 
Model  707-300,  -300B,  -300C,  and  -400 
Series  Airplanea 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  707-300  and  -400  series  airplanes, 
which  currently  requires  modification  of 
horizontal  stabilizers  that  have 
accumulated  8.000  or  more  landings. 
This  action  would  require  rework  of 
these  stabilizers  if  necessary,  to  prevent 
stress  corrosion  in  the  horizontal 
stabilizer  rear  spar  upper  chord  clevis. 
This  condition,  if  not  corrected,  could 
lead  to  separation  of  the  horizontal 
stabilizer. 

DATE:  Comments  must  be  received  no 
later  than  September  12. 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
79-AD.  17900  Pacific  Highway  South,  C- 
68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Scott  F.  Romer,  Airframe  Branch, 
ANM-120S:  telephone  (206)  431-1966. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 
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SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  speciRed 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvoilabiUtyofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-79-AD,  17900  Pacific 
Highway  South.  C-68966,  Seattle, 
Washington  98168. 

Discussion 

The  FAA  issued  AD  79-01-06. 
Amendment  39-3388  (44  FR  2363: 
January  11. 1979),  effective  February  10, 
1979,  to  require  modification  of  the 
horizontal  stabilizer  on  certain  Boeing 
Model  707-300  and  -400  series  airplanes, 
in  accordance  with  Boeing  Service 
Bulletin  A3313,  Revision  6,  and  Boeing 
Service  Bulletin  3331.  Revision  2.  both 
dated  October  27. 1978.  That  action  was 
prompted  by  an  in-service  incident  of 
failure  of  the  horizontal  stabilizer  due  to 
fracture  of  the  rear  spar  upper  chord. 
This  condition,  if  not  corrected,  could 
lead  to  separation  of  the  horizontal 
stabilizer. 

Since  issuance  of  that  AD,  there  have 
been  several  reports  of  stress  corrosion 
cracking  of  the  clevis  fittings  modified  in 
accordance  with  Figure  5,  Circle  Note 
24,  of  Boeing  Alert  Service  Bulletin 
A3313.  The  FAA  has  determined  that 
further  modification  of  the  fittings  is 
necessary  to  prevent  stress  corrosion 
cracking  which  could  lead  to  the 
separation  of  the  horizontal  stabilizer. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  A3313. 
Revision  9.  dated  February  25, 1988.  and 
Boeing  Service  Bulletin  3253,  Revision  3. 
dated  February  25, 1988,  which  specify 


that  the  clevis  fitting  and  bushing  must 
be  reworked  to  reduce  the  interference 
fit. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require,  in  addition  to 
current  requirements,  reworking  of  the 
clevis  fitting  and  bushing  if  they  have 
been  previously  reworked  in  accordance 
with  Boeing  Alert  Service  Bulletin 
A3313,  Revision  8  or  earlier,  or  in 
accordance  with  Boeing  Service  Bulletin 
3253.  Revision  2  or  earlier. 

It  is  estimated  that  55  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  100 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $220,000. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  707  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 


PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421  and  142S 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

939.13    (Amendsdl 

2.  By  superseding  AD  79-01-06, 
Amendment  39-3388  (44  FR  2363; 
January  11. 1979),  with  the  following 
new  airworthiness  directive: 

Boeing:  Applies  to  all  Model  707-300,  -300B. 

-SOOC.  and  -400  series  airplanes. 

certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  the  separation  of  the  horizontal 

stabilizer,  acnomplish  the  following: 

A.  For  airplanes  on  which  the  modification 
required  by  AD  79-01-06  has  not  been 
accomplished:  Prior  to  the  accumulation  of 
8.000  total  landings,  install  structural 
improvement  kits  on  the  horizontal  stabilizer 
outer  panels  and  center  section  in 
accordance  with  Boeing  Aleri  Service 
Bulletin  A3313,  Revision  9.  dated  February  25. 
1988.  and  Eloeing  Service  Bulletin  3331. 
Revision  2.  dnted  October  27, 1978. 

B.  For  airplanrs  which  have  been  modified 
in  accordance  with  Boeing  Sprvice  Bulletin 
A3313,  Revision  8  or  earlier  revisions,  or 
Boeing  Service  Bulletin  32.'>3,  Revision  2  or 
earlier  revisions,  in  compliance  with  AO  79- 
01-06;  Within  one  year  after  the  effective 
date  of  this  AD,  rework  the  clevis  fittings  in 
accordance  with  Boeing  Alert  Service 
Bulletin  A3313,  Revision  9,  dated  February  25 
1988. 

Note. — The  inspections  required  by  AD  85- 
12-01  are  not  changed  by  this  action. 

C.  Accomplishment  of  the  modification 
requirements  of  this  AD  constitutes 
terminating  action  for  AD's  77-li>-ll  and  78- 
01-04. 

D.  An  alternate  means  of  compliance  or  ^ 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 

be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  «vith  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  96124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
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Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Washington.  DC  on  July  14, 1988. 
Daniel  P.  Salvano, 

Acting  Director.  Office  of  Airworthiness. 
(FR  Doc.  88-16366  Filed  7-20-88;  8:45  am] 

BILLINQ  CODE  4t10-13-«l 


14  CFR  Part  39 

IDocket  No.  8C-NM-78-AD1 

Airworthiness  Directives,  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  747  series 
airplanes  except  the  Model  747SP, 
which  currently  requires  periodic 
inspection  of  both  inboard  and  outboard 
trailing  edge  flaps  carriage  spindles  for 
fracture  or  cracks,  and  repair  or 
replacement,  if  necessary.  This  action 
would  expand  the  scope  of  the  AD  by 
requiring  additional  inspections  and 
revised  compliance  intervals  to  ensure 
continued  airworthiness.  This  condition, 
if  not  corrected,  could  lead  to  the  failure 
of  the  trailing  edge  flaps  carriage 
spindles,  which  could  result  in  the 
inability  of  the  pilot  to  safely  control  the 
airplane  during  landing. 
DATES:  Comments  must  be  received  no 
later  than  September  13, 1988. 
adoresses:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
78-AD.  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dan  R.  Bui,  Airframe  Branch,  ANM- 
120S;  telephone  (206)  431-1919.  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966,  Seattle.  Washington  98168. 


SUPPtEMENTARV  INFORMATION: 

Conmients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  h€  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-78-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168. 

Discussion 

On  February  4, 1988,  the  FAA  issued 
AD  88-04-06,  Amendment  39-5851  (53 
FR  4114;  February  12, 1988),  applicable 
to  Boeing  Model  747  series  airplanes,  to 
require  periodic  inspections  of  both 
inboard  and  outboard  trailing  edge  flaps 
carriage  spindles  for  fracture  or  cracks, 
and  repair  or  replacement,  if  necessary. 
That  action  was  prompted  by  a  report  of 
two  spindles  failing  on  one  flap,  causing 
severe  control  problems  during 
approach  and  landing.  This  condition,  if 
not  corrected,  could  lead  to  the  failure  of 
the  trailing  edge  flaps  carriage  spindles, 
which  could  result  in  the  inability  of  the 
pilot  to  safely  control  the  airplane 
during  landing.  That  AD  was  issued  as 
an  interim  regulation  until  final  action 
was  identified. 

Since  issuance  of  that  AD,  the  FAA 
has  reviewed  and  approved  Boeing 
Service  Bulletin  747-27-2280,  Revision  1, 
dated  March  31, 1988.  which  describes 
an  inspection  program  that  will  allow 
early  detection  of  corrosion  of  the  flap 
carriage  spindle.  Unchecked  corrosion 
of  the  flap  carriage  spindle  may  lead  to 
the  fractiu^  of  the  carriage  spindle  and 
result  in  extensive  flap  damage  and 


severe  control  problems  during 
approach  and  landing. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed     t 
which  would  revise  AD  88-04-06  to 
require  inspection  of  both  inboard  and    ' 
outboard  trailing  edge  flaps  carriage 
spindles  for  fracture  or  corrosion,  and 
repair  or  replacement  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  160  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately 
684  manhours  per  airplane  to 
accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $4,377,600. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entites  because  few,  if 
any,  Model  747  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39--{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 19S3):  and  14  CFR  11.89. 

S  39.13    (AmwMtod] 

2.  By  revising  AD  88-04-06, 
Amendment  39-5851  (53  FR  4114; 
February  12, 1988),  to  read  as  follows: 

Boeing:  Applies  to  all  Model  747  series 
airplanes,  except  the  Model  747SP, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  failure  of  the  trailing  edge  flaps 
carriage  spindles,  accomplish  the  following: 
A.  Prior  to  the  accumulation  by  each  new 
or  overhauled  flap  carriage  spindle  of  30,000 
flight  hours,  or  eight  years  in  service, 
whichever  occurs  first,  or  within  30  days  after 
the  effective  date  of  this  amendment, 
whichever  occurs  later,  inspect  the  forward 
and  aft  journal  areas  of  each  trailing  edge 
flap  carriage  spindle  and  overhaul,  if 
necessary,  at  times  and  using  methods 
specified  in  paragraphs  A.I.,  A.2.,  or  A.3., 
below. 

1.  Option  I:  General  Visual  Inspection. 
Perform  a  visual  inspection  of  carriage 

spindle  for  cracking  and  corrosion,  in 
accordance  with  Boeing  Service  Bulletin  747- 
27-2280,  Revision  1,  dated  March  31, 1988. 
Inspection  in  accordance  with  paragraph 
A.2.,  below,  is  required  within  12  months 
after  the  initial  inspection. 

a.  If  no  cracks  or  corrosion  are  found, 
repeat  the  visual  inspection  at  intervals  not 
to  exceed  3  months. 

b.  If  a  cracked  carriage  spindle  is  found, 
replace  the  carriage  spindle  prior  to  further 
flight,  in  accordance  with  Boeing  Service 
Bulletin  747-27-2280.  Revision  1,  dated  March 
31, 1988. 

c.  If  corrosion  is  found,  inspect  in 
accordance  with  paragraph  A.2.,  below, 
within  3  months  after  detection  of  corrosion. 

2.  Option  II:  Detailed  Visual  Inspections. 

a.  Remove  aft  link  and  perform  detailed 
visual  inspection  of  carriage  spindle  for 
cracking  and  corrosion,  in  accordance  with 
Boeing  Service  Bulletin  747-27-2280.  Revision 
1,  dated  March  31, 1988.  If  cracked  carriage 
spindle  is  found,  replace  carriage  spindle 
prior  to  further  flight,  in  accordance  with  the 
service  bulletin. 

b.  If  no  cracking  or  corrosion  is  found, 
repeat  the  inspections  required  by  paragraph 
A.2.a.,  above,  at  Intervals  not  to  exceed  12 
months.  Remove  carriage  spindle  and 
overhaul  within  8  years  after  the  initial 
inspection  required  by  this  AD,  in  accordance 
with  Boeing  Service  Bulletin  747-27-2280, 
Revision  1,  dated  March  31, 1988. 

c.  If  no  cracking  is  found,  but  light 
corrosion  exists,  repeat  the  inspections 
required  by  paragraph  A.2.a.,  above,  at 
intervals  not  to  exceed  6  months.  Remove 
carriage  spindle  and  overhaul  within  48 
months  after  detection  of  light  corrosion,  in 
accordance  with  Boeing  Service  Bulletin  747- 
27-2280.  Revision  1,  dated  march  31, 1988. 

Note:  Light  corrosion  is  considered  to  be 
corrosion  with  pits  not  exceeding  0.020  inch 
in  depth. 

d.  If  heavy  corrosion  is  found,  remove 
carriage  spindle  and  overhaul  in  accordance 


with  Boeing  Service  Bulletin  747-27-2280, 
Revision  1,  dated  March  31, 1988. 

Note:  Heavy  corrosion  is  considered  to  be 
corrosion  with  pits  that  exceed  0.020  inch  in 
depth. 

3.  Option  III:  Overhaul. 

Remove  carriage  spindle  and  overhaul  in 
accordance  with  Boeing  Service  Bulletin  747- 
27-2280.  Revision  1,  dated  March  31, 1988. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Washington,  DC  on  July  15, 1988. 

Daniel  P.  Salvano, 

Acting  Director,  Office  of  Airworthiness. 
[FR  Doc.  88-16367  Filed  7-20-88;  8:45  am] 

BILUNO  CODE  4t10-1S-M 

14  CFR  Part  71 

(Airspace  Dockat  Na  87-AWA-S2] 

Proposed  Establishment  of  Airport 
Radar  Service  Areas 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT, 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM);  extension  of  comment  period 
and  notice  of  informal  airspace  meeting. 

•UMMANV:  This  notice  announces 
extension  of  the  comment  period  on  an 
NPRM  which  proposes  to  establish  an 
Airport  Radar  Service  Area  at  Colorado 
Springs  Municipal  Airport,  CO,  and 
gives  notification  of  informal  airspace 
meeting.  See  53  FR  674,  January  11, 1988. 
DATES:  Comments  must  be  received  on 
or  before  November  7, 1988.  Informal 
airspace  meeting  will  be  held  October  6,. 
1988. 


aodhesscs:  Send  comments  on  the 
proposal  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-204],  Airspace  Docket 
No.  87-AWA-52,  800  Independence 
Avenue  SW.,  Washington,  DC  20591. 
Informal  airspace  meeting  will  be  held 
at: 

Date:  October  6, 1988. 
Time:  7:00  p.m. 

Location:  Best  Western  Palmer  House, 
I-2S  at  Fillmore,  Colorado  Springs, 
CO. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC. 

The  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOII  FURTHER  INFORMATION  CONTACT: 
Betty  Harrison,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9254. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-AWA-52."  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  Ught  of  comments  received.  All 
comments  submitted  will  be  available 
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for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  pubUc  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUabilityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230.  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

Meeting  Procedures 

The  FAA  will  hold  an  additional 
informal  airspace  meeting  for  Colorado 
Springs  Municipal  Airport,  CO,  in  order 
to  receive  additional  input  with  respect 
to  the  proposal.  The  date,  time,  and 
place  for  this  meeting  are  listed  above. 
Persons  who  plan  to  attend  the  meeting 
should  be  aware  of  the  following 
procedures  to  be  followed: 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  the 
designated  representative  of  the 
Administrator.  Each  participant  will  be 
given  an  opportunity  to  make  a 
presentation. 

(b)  There  will  be  no  admission  fee  or 
other  charge  to  attend  and  participate. 
The  meeting  will  be  open  to  all  persons 
on  a  space-available  basis.  The  FAA 
representative  may  accelerate  the 
agenda  to  enable  early  adjournment  if 
the  progress  of  the  meeting  is  more 
expeditious  than  planned. 

(c)  The  meeting  will  not  be  recorded. 
A  summary  of  the  comments  made  at 
this  meeting  will  be  filed  in  the  docket. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  may  be  accepted.  Participants 
submitting  handout  materials  should 
present  an  original  and  two  copies  to  the 
presiding  officer.  There  should  be  an 
adequate  number  of  copies  provided  for 
further  distribution  to  all  participants. 

(e)  Statements  made  by  FAA 
participants  at  the  meeting  should  not 
be  taken  as  expressing  a  final  FAA 
position. 

Agenda 

Presentation  of  Meeting  Procedures 
FAA  Presentation  of  Proposal 


Public  Presentations  and  Discussion 
Background 

Airspace  Docket  No.  87-AWA-52. 
published  on  January  11, 1988,  (53  FR 
674)  proposed  to  estabUsh  an  Airport 
Radar  Service  Area  (ARSA)  at  Colorado 
Springs  Municipal  Airport,  CO,  and  four 
other  locations.  In  addition,  an  informal 
airspace  meeting  was  held  on  March  10, 
1988,  to  receive  additional  public 
comment  on  the  proposal.  The  FAA 
intended  to  mail  individual  notices  of 
the  meeting  to  pilots  in  the  Colorado 
Springs,  CO,  area,  in  addition  to 
publication  of  the  notice  of  the  informal 
airspace  meeting  in  the  Federal  Register. 
Due  to  an  administrative  error,  not  all  of 
the  individual  mailings  were  made  in  a 
timely  maimer.  This  action  extends  the 
period  for  public  comment  on  Airspace 
Docket  No.  87-AWA-52,  as  it  applies  to 
Colorado  Springs  Municipal  Airport, 
CO,  only  and  schedules  an  additional 
informal  airspace  meeting. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas. 

Extension  of  Comment  Period  and 
Notice  of  Public  Meeting 

The  comment  period  for  Airspace 
Docket  No.  87-AWA-52  as  it  applies  to 
Colorado  Springs  Municipal  Airport, 
CO.  is  extended  to  close  on  November  7, 
1988.  An  informal  airspace  meeting  is 
scheduled  for  October  6, 1988.  The  time 
and  location  are  listed  above. 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983);  14 
CFR  11.69. 

Issued  in  Washington.  DC.  on  July  14. 1988. 
Temple  H.  lohnson. 

Acting  Manager,  Airspace — Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  88-16365  Filed  7-20-88;  8:45  am] 
MIXING  CODE  4»10-13-« 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[LR-83-87] 

Income  Taxes;  Deductions  in  Excess 
of  $5,000  Claimed  for  Charitable 
Contributions  of  Certain  Property; 
Public  Hearing  on  Proposed 
Regulations 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 


SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  deductions  in 
excess  of  $5,000  claimed  for  charitable 
contributions  of  certain  property. 

DATES:  The  public  hearing  will  be  held 
on  Friday,  September  23, 1988,  beginning 
at  10:00  p.m.  Outlines  of  oral  comments 
must  be  deUvered  or  mailed  by  Monday, 
September  9, 1988. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building.  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  The  requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue,  Attn: 
CC:LR:T  (LR-83-87}  Washington,  DC 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Savage  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224,  telephone  202-566-3935  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  170A  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Thursday,  May  5, 
1988,  (53  FR  16156). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  September 
9, 1988,  an  outline  of  the  oral  conunents 
to  be  presented  at  the  hearing  and  the 
time  they  wish  to  devote  to  each  subject. 

Each  speaker  will  be  Umited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 
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By  direction  of  the  Commissioner  of 
Internal  Revenue: 
Dale  D.  Goods. 

Chief,  Technical  Section.  Legislation  and 
Regulations  Division. 
(FR  Doc.  88-16M4  Filed  7-20-48:  8:45  am] 
WUJNO  cooc  4no-oi-ii 


26  CFR  Part  1 

(INTL-362-M] 

Income  Taxes;  Definition  of  a 
Controlled  Foreign  Corporation  and 
Foreign  Personal  Holding  Company 
Income  of  a  ControHed  Foreign 
Corporation  After  December  31, 1986 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  This  document  provides 
proposed  regulations  relating  to  the 
definition  of  a  controlled  foreign 
corporation  and  the  defmitions  of 
foreign  base  company  income  and 
foreign  personal  holding  company 
income  of  a  controlled  foreign 
corporation  for  taxable  years  of  foreign 
corporations  beginning  after  December 
31, 1986.  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  Income  Tax 
Regulations  relating  to  the  definition  of 
a  controlled  foreign  corporation  and 
deHnitions  of  foreign  base  company 
income  and  foreign  personal  holding 
company  income  of  a  controlled  foreign 
corporation  for  taxable  years  of  foreign 
corporations  beginning  after  December 
31, 1986.  The  text  of  the  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATES:  The  regulations  under  SS  1-954- 
OT.  1.954-lT,  1.954-2T.  and  1.957-lT  are 
proposed  to  be  elective  [date  that  is  30 
days  after  publication  of  final 
regulations  in  the  Federal  Register]  and 
are  proposed  to  be  applicable  for 
taxable  years  of  the  foreign  corporation 
beginning  after  December  31, 1966. 
Written  comments  and  requests  for  a 
public  hearing  must  be  delivered  or 
mailed  by  September  19, 1988. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(INTLr^)362-68),  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Riea  M.  Lainoff  of  the  Office  of  the 
Associate  Chief  Counsel  (International) 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 


Constitution  Avenue.  NW.,  Washington. 
DC  20224,  Attention:  CC:LR:T  (INTL- 
0362-88).  Telephone  (202)  566-6645  (not 
a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  Information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
OfHce  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(4)).  Comments  on  the 
collectron  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC,  20503,  Attention:  Desk  Officer  for 
the  Internal  Revenue  Service,  with 
copies  to  the  Internal  Revenue  Service 
at  the  address  previously  specified. 

The  collection  of  information  in  this 
regulation  is  in  S  9  1.954-lT(d)(5),  1.954- 
2T(a)(4)(ii),  1.954-2T(f)(4)(iii),  1.954- 
2T(g)(2)(ii),  1.954-2T(g)(2)(iii),  1.954- 
2T(g)(3)(i),  1.954^2T(g){4)(i)(C).  1.954- 
2T(g)(4)(i)(D),  andl.954-2T(g)(5)(iii).  This 
information  is  required  by  the  Lntemal 
Revenue  Service  in  order  for  taxpayers 
to  elect  to  exclude  from  adjusted  net 
foreign  base  company  income  subject  to 
income  taxes  imposed  by  a  foreign 
country  at  an  effective  rate  that  is 
greater  than  90  percent  of  the  maximum 
U.S.  tax  rate,  to  exclude  from  foreign 
personal  holding  company  income  gains 
or  losses  frt)m  qualified  commodities 
hedging  transactions  and  foreign 
currency  gains  or  losses  from  qualified 
business  transactions  on  qualified 
hedging  transactions,  or  for  controlled 
foreign  corporations  to  elect  a  method  of 
accounting  under  which  all  foreign 
currency  gains  or  losses  attributable  to 
section  968  transactions  and  section  256 
currency  contracts  are  included  in 
foreign  personal  holding  company 
income.  The  information  will  be  used  to 
provide  an  exclusion  from  subpart  F 
income  for  income  taxes  at  a  high  rate  in 
the  foreign  country,  to  exclude  a 
qualified  hedging  transaction  frt>m 
commodities  gains  or  losses  that  would 
otherwise  be  foreign  personal  holding 
company  income,  to  exclude  a  foreign 
currency  gain  or  loss  from  foreign 
personal  holding  company  income,  and 
to  provide  an  exception  to  the 
requirement  that,  in  order  to  exclude 
foreign  currency  gain  or  loss  from 
foreign  personal  holding  company 
income,  such  gain  or  loss  must  be 
properly  identified  as  being  derived 
from  a  qualified  business  transaction  or 
qualified  hedging  transaction.  The  likely 
respondents  are  business  or  other  for- 
profit  institutions. 


Estimated  total  annual  reporting  and/or 
recordkeeping  burden:  49,417  hours. 

Estimated  average  annual  burden  per 
respondent:  1.1  hour. 

Estimated  number  of  respondents: 
44,500. 

Estimated  annual  frequency  of 
responses:  High  tax  election — 
Annually;  Currency  election— one 
time. 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  add 
new  99  1.954-OT,  1.954-lT,  1.954-2T, 
and  1.957-lT  to  Part  1  of  Title  26  of  the 
Code  of  Federal  Regulations.  These 
regulations  implement  sections  954(b), 
954(c),  and  957(a).  which  were  amended 
by  sections  1201, 1221, 1222,  and  1223  of 
the  Tax  Reform  Act  of  1986  (Pub.  L  99- 
514).  The  preamble  to  the  temporary 
regulations  explains  these  additions  to 
the  Income  Tax  Regulations. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
conunents.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  a  proposed 
rulemaking  which  solicits  pubUc 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  R^ulatory  Flexibility  Act 
(5  U.S.C  chapter  6). 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  David  L  Paul 
formerly  of  die  Office  of  the  Associate 
Chief  Counsel  (International)  within  the 
Office  of  Chief  Counsel  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 


Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

Ust  of  Subjects  in  26  CFR  1 J61-1 
Through  1.997-1 

Income  taxes.  Aliens,  Exports,  DISC, 
Foreign  investment  in  U.S.,  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investments  abroad. 

Proposed  Amendments  to  the 
Regulations 

The  temporary  regulations.  FR  DOC 
88-16205  JT.D.  8216]  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  are  hereby 
also  proposed  as  final  regulations  under 
Title  26,  Part  1,  of  the  Code  of  Federal 
Regulations. 
Lawrence  B.  Gibtis, 
Cornrnissioner  of  Internal  Revenue. 
(FR  Doc.  88-16204  Filed  7-20-68;  8:45  am] 

BtLUNG  CODE  4S3IM)t-M 


VETERANS  ADMINISTRATION 
38  CFR  Part  21 

Veterans  Education;  Waiver  of  ttie  85- 
15  Percent  Ratio  Requirement 

agency:  Veterans  Administration. 
ACTION:  Proposed  regulations. 

summary:  Generally,  the  law  and  the 
Code  of  Federal  Regulations  prohibit  the 
Veterans  Administration  (VA)  from 
approving  new  enrollments  under  many 
of  the  education  programs  which  the  VA 
administers  when  the  VA  finds  that  85 
percent  or  more  of  the  students  enrolled 
are  having  all  or  part  of  their  tutition. 
fees,  or  other  charges  paid  to  or  for  them 
by  the  educational  institution  or  the  VA. 
There  is  provision  for  waiver  of  this 
requirement.  However,  the  pertinent 
regulation  is  not  clear  as  to  who  has  the 
authority  to  grant  this  waiver.  This 
proposed  regulation  corrects  this. 
DATES:  Comments  must  be  received  on 
or  before  August  22, 1988.  Comments 
well  be  available  for  public  inspection 
until  August  30, 1988. 

ADDRESSES:  Send  written  comments  to: 
Administrator  of  Veterans  Affairs 
(271A).  Veterans  Administration.  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  All  written  conunents  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address,  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
August  30, 1988. 


FOR  FURTHER  INFORMATION  COtTTACT: 

June  C.  Schae^er,  Assistant  Director  for 
Education  Policy  and  Program 
Administration  (225),  Vocational 
Rehabilitation  and  Education  Service, 
Department  of  Veterans  Benefits,  (202) 
233-2092. 

SUPPLEMENTARY  INFORMATION:  This 

proposal  amends  38  CFR  21.4201(f)  to 
add  the  Montgomery  CI  Bill — Active 
Duty  to  the  list  of  education  programs 
which  must  be  considered  in 
determining  whether  or  not  an 
educational  institution  should  be 
exempted  from  the  85-15  percent 
veteran-nonveteran  ratio  requirement. 
The  proposal  amends  38  CFR  21.4201(h) 
to  clarify  that  the  Director,  Vocational 
Rehabilitation  and  Education  Service, 
has  the  authority  to  grant  a  waiver  of 
the  85-15  percent  ratio  requirement 
when  a  school  does  not  quahfy  for  an 
exemption. 

The  VA  has  determined  that  these 
proposed  regulations  do  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291,  entitled  Federal  RegulaUon. 
The  regulations  will  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  They  will 
have  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the  proposed 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  §  §  603  and 
604. 

This  certification  can  be  made 
because  this  change  simply  specifies  the 
VA  official  who  is  authorized  to 
exercise  waiver  authority.  It  does  not 
change  that  authority.  Moreover,  it  has 
been  the  agency's  administrative 
experience  that  fewer  than  five 
educational  institutions  apply  each  year 
to  the  Director,  Vocational 
Rehabilitation  and  Education  Service, 
for  a  waiver.  Many  of  these  are  not 
small  entities.  Even  though  a  slight 
increase  in  this  number  can  be  expected 
as  enrollments  udnr  the  Montgomery  GI 
Bill — Active  Duty  increase,  the  VA  does 
not  think  that  the  number  of  small 


entities  affected  by  this  proposal  will  be 
substfmtial.  There  wrill  he  no  significant 
economic  impact  on  a  substantial 
number  of  otfier  small  entities,  i.e.,  small 
businesses  and  small  governmental 
jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.111. 

list  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  29. 1388. 
Tliomas  K.  Tuniage, 

Administrator. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDilCATION 

Section  21.4201  is  proposed  to  be 
amended  by  revising  the  first  two 
sentences  of  paragraph  (f)(1), 
paragraphs  (f)(1)  (ii)  and  (h)  to  read  as 
follows: 

§  21.4201    Restrictions  on  enrollment; 

percentage  of  students  reccciving  Nnencial 

support. 

*        •        •        »        » 

(1)  Schools  must  submit  to  the  VA  all 
calculations  needed  to  support  the 
exemption  found  in  paragraph  (c)(4)  of 
this  section.  If  the  school  is  organized  on 
a  term,  quarter,  or  semester  basis,  it 
shall  make  that  submission  no  later  than 
30  days  after  the  beginning  of  the  first 
term  for  which  the  school  wants  the 
exemption  to  apply.  *  *  * 
***** 

(ii)  Until  such  time  as  the  total  number 
of  veterans  and  eligible  persons 
receiving  assistance  under  chapters  30. 
31,  32,  34,  35  or  36.  title  38.  United  States 
Code,  who  are  enrolled  in  the 
educational  institution  ofi^ering  the 
course,  equals  more  than  35  percent  of 
the  total  student  enrollment  at  the 
educational  institution  (computed 
separately  for  the  main  campus  and  any 
branch  or  extension  of  the  institution). 
At  that  time  procedures  contained  in 
paragraph  (f)(2)  of  this  section  shall 
apply. 

(Authority:  38  U.S.C.  1673(d);  Pub.  L  98-525) 

***** 

(h)  Waivers.  Schools  which  desire  a 
waiver  of  the  provisions  of  paragraph 
(a)  of  this  section  for  a  course  where  the 
number  of  full-time  equivalent  students 
receiving  VA  education  benefits  equals 
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or  exceeds  85  percent  of  the  total  full- 
time  equivalent  enrollments  in  the 
course  may  apply  for  a  waiver  to  the 
Director,  Vocational  Rehabilitation  and 
Education  Service,  through  the  Director 
of  the  VA  Field  station  of  jurisdiction. 
When  applying,  a  school  must  submit 
sufficient  information  to  allow  the 
Director,  Vocational  Rehabilitation  and 
Education  Service,  to  judge  the  merits  of 
the  request  against  the  criteria  shown  in 
this  paragraph.  This  information  and 
any  other  pertinent  information 
available  to  the  VA  shall  be  considered 
in  relation  to  these  criteria: 

(1)  Availability  of  comparable 
alternative  educational  facilities 
effectively  open  to  veterans  in  the 
vicinity  of  the  school  requesting  a 
waiver. 

(2)  Status  of  the  school  requesting  a 
waiver  as  a  developing  institution 
primarily  serving  a  disadvantaged 
population.  The  school  should  enclose  a 
copy  of  its  notice  from  the  Department 
of  Education  that  the  school  is  eligible  to 
be  considered  for  a  grant  under  the 
Strengthening  Institutions  Program  or 
the  Special  Needs  Program,  if 
applicable.  Otherwise  the  school  should 
submit  data  sufficient  to  allow  the 
Director,  Vocational  Rehabilitation  and 
Education  Service,  to  judge  whether  the 
school  is  similar  to  institutions  which 
the  Department  of  Education  considers 
to  be  eligible  to  apply  for  a  grant  under 
these  programs.  The  pertinent  criteria 
and  data  categories  are  published  in 
title  34,  Code  of  Federal  Regulations, 
chapter  VI,  part  624,  subpart  A;  part  625, 
subpart  A;  and  part  626,  subpart  A.  The 
requirements  of  those  criteria  that  a 
school  be  a  "public  or  nonprofit" 
institution  need  not  be  met. 

(3)  Previous  compliance  history  of  the 
school,  including  such  factors  as  false  or 
deceptive  advertising  complaints, 
enrollment  certification  timeliness  and 
accuracy,  and  amount  of  school  liability 
indebtedness  to  the  VA. 

(4)  General  effectiveness  of  the 
school's  program  in  providing 
educational  and  employment  > 
opportunities  to  the  particular  veteran 
population  it  serves.  Factors  to  be 
considered  should  include  the 
percentage  of  veteran-students 
completing  the  entire  course,  ratio  of 
educational  and  general  expenditures  to 
full-time  equivalency  enrollment,  etc. 

(Authority:  38  U.S.C.  1673(d):  Pub.  L.  94-502, 

Pub.  L.  95-202) 

[FR  Doc.  88-16394  Filed  7-20-88:  8:45  am] 

BILUNQ  CODE  •32<M)1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  145 
[FRL-3418-5] 

Nebraska  Department  of 
Environmental  Control;  Underground 
ln|ection  Control  Program;  Aquifer 
Exemption  Proposal 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  public  hearing  and  of 

public  comment  period. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  (1)  the  Environmental 
Protection  Agency  (EPA)  has  received 
an  aquifer  exemption  request  along  with 
technical  data  from  the  Nebraska 
Department  of  Environmental  Control 
(NDEC)  to  exempt  a  portion  of  the 
Chandron  Aquifer  in  Dawes  County, 
Nebraska,  for  the  purposes  of  permitting 
underground  injection  well  for  uranium 
mining;  (2)  the  request  and  data  are  now 
available  for  inspection:  (3)  public 
comments  are  requested;  and  (4)  a 
public  hearing  will  be  held. 

The  proposed  comment  period  will 
provide  EPA  the  breadth  of  information 
and  public  opinion  necessary  to  approve 
or  disapprove  the  application  for  aquifer 
exemption. 

DATES:  Requests  to  present  oral 
testimony  should  be  filed  by  August  10. 
1988.  The  public  hearing  will  be  held  on 
August  22, 1988,  at  7:00  p.m.  and  will 
continue  until  the  end  of  the  testimony. 
Written  comments  must  be  received  by 
September  6. 1988,  at  which  time  the 
comment  period  will  end.  EPA  reserves 
the  right  to  cancel  the  hearing  should 
there  be  no  significant  public  interest. 
Those  informing  EPA  of  their  comments 
or  their  intention  to  testify  will  be 
notified  of  cancellation. 

ADDRESSES:  Comments  and  requests  to 
testify  should  be  mailed  to  Angela 
Ludwig,  Environmental  Protection 
Agency,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101.  Copies  of  the  NDEC 
Aquifer  Exemption  Request  and 
supporting  documents  are  available, 
during  the  comment  period,  for  review 
between  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  VII,  Water  Division,  726 
Minnesota  Avenue,  Kansas  City, 
Kansas  66101,  Phone:  (913)  236-2815 
Nebraska  Department  of  Environmental 
Control,  301  Centennial  Mall  South, 
Lincoln,  Nebraska  68509,  Phone:  (402) 
471-2186 


Nebraska  Department  of  Environmental 
Control,  Chadron  Office — Room  112, 
Chadron,  Nebraska  69337,  Phone: 
(308)  432-2550 

Nebraska  Oil  and  Gas  Conservation 
Commission.  1135  Jackson,  Sidney, 
Nebraska  69162,  Phone:  (308)  254-4595 

The  hearing  will  be  held  in  the 
Howard  M.  Dodd  Hall,  Highway  20.  PO. 
Box  392.  Fort  Robinson  State  Park, 
Crawford,  Nebraska. 
FOR  FURTHER  INFORMATION  CONTACT: 

Angela  Ludwig,  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  phone  (913)  236-2815.  Comments 
should  also  be  sent  to  this  address. 

SUPPI^MENTARY  INFORMATION:  The 

following  portion  of  the  Chadron  aquifer 
in  Dawes  County,  Nebraska,  has  been 
proposed  for  exemption  for  Class  III 
injection  well  activities  (involving 
mineral  production  of  uranium)  by 
NDEC  in  accordance  with  the  provisions 
of  subsections  144.7, 140.4,  and  145.32  of 
Chapter  I,  Title  40,  Code  of  Federal 
Regulations: 

Legal  Description  of  the  Proposed 
Portion  of  the  Chadron  Aquifer 
(Dawes  County) 


T31NR52W 

Section  11 

S/2NE/4NW/4SE/ 

T31N  R  52W 

Section  12 

4E/2SE/4. 
S/2NW/4SW/4S/ 

T31N  R  52W 

Section  14 

2SE/4NW/4SE/ 
4. 
NE/4NE/4. 

T31NR52W 

Section  13 

NW/4NE/4SE/ 

T31NR51W 

Section  17 

4NE/4SW/4. 
SW/4SW/4. 

T.31N.R.51W 
T31NR  51W 

.Section  18..., 

Soction  19 

Lots  1.2.3.4SE/ 
4NW/4S/2SE/ 
4NW/4SE/4E/ 
2SW/4. 

ALL 

T31N  R  51W 

Section  20 

W/2NW/4SW/4. 

T31N  R  52W 

Section  24 

E/2NE/4NE/4SE/ 

T31NR51W 

Section  29 

4. 
W/2. 

T31N,RS1W 

.Section  30 

NE/4NW/4NE/ 

4NE/4SE/4. 

The  exemption  request  covers  an  area 
of  approximately  3,000  acres.  Vertically, 
the  exempted  area  includes  the  Basal 
Member  of  the  Chadron  Formation.  The 
bottom  of  the  exempted  aquifer  ranges 
from  a  depth  of  approximately  850  feet 
below  the  surface  in  the  southern  part  of 
the  exempted  area  to  350  feet  in  the 
northern  part.  The  vertical  thickness  of 
the  Chadron  Formation  included  in  the 
exemption  ranges  from  approximately 
110  feet  to  140  feet. 

The  portion  of  the  Chadron  Aquifer 
described  above  was  approved  by  the 
Director,  Nebraska  Department  of 


Federal  Register  /  Vol.  53.  No.  140  /  Thursday.  July  21.  1988  /  Proposed  Rules 27535 


Environmental  Control,  on  March  23, 
1984.  On  February  7. 1985.  EPA 
approved  approximately  6.7  acres  of  the 
Basal  Chadron  Aquifer  for  a  research 
and  development  (R&D)  project.  The 
decision  on  the  remaining  portion  was 
placed  in  abeyance  imtil  further  data 
from  the  R  &  D  project  became 
available. 

EPA  today  is  particularly  interested  in 
receiving  comments  on  current  use  of 
the  aquifer  as  a  source  of  drinking 
water. 

On  March  24. 1988.  the  NDEC 
submitted  a  request  for  the  EPA  to 
expand  the  Chadron  Aquifer  Exemption 
as  part  of  a  program  revision  to  the  state 
UIC  program  under  40  CFR  144.7, 145.32 
and  146.4.  This  exemption  will  become 
part  of  the  NDEC's  state  UIC  program  if 
approved  by  EPA. 
Morris  Kay, 

Regional  Administrator. 
[FR  Doc.  88-16403  Filed  7-20-88;  8:45  am] 

MLUNG  COOE  •SM-SO-M 

DEPARTHENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnandng  Administration 

42  CFR  Part  412 

[BERC-465-CN] 

Medicare  Program;  Changes  to  the 
Inpatient  Hospital  Prospective 
Payment  System  and  Hscal  Year  1989 
Rates;  Correction 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 


ACTION:  Proposed  rule;  correction. 

summary:  In  the  May  27, 1988  issue  of 
the  Federal  Register  (FR  Doc.  88-11751), 
beginning  on  page  19498,  we  proposed 
revisions  to  the  Medicare  inpatient 
hospital  prospective  payment  system 
and  set  forth  the  proposed  prospective 
payment  rates  for  FY  1989.  This  notice 
corrects  inadvertent  errors  made  in  the 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Magno,  (301)  966-4529. 

SUPPtaiENTARY  INFORMATION:  We  are 
making  the  following  corrections  to  the 
May  27, 1988  document: 

1.  On  page  19511,  in  the  third  column, 
in  the  thirty-second  line  from  the  top  of 
the  new  page,  "at  least  20  percent"  is 
changed  to  read  "less  than  20  percent". 

2.  On  page  19517,  line  seven  in  the 
table  in  the  first  column  should  read  as 
follows: 


ORG 


460 


Name 


Non-extensive  tiums  w/o  O.R.  procedure. 


3.  On  page  19521,  the  equation  in  the 
fourteenth  line  from  the  top  of  the  page 
should  read  as  follows: 


1.89  X      (1  + 


[(■ 


interns  and  residents 
beds 


)--,] 


4.  On  page  19521,  the  equation  in  the 


twentieth  line  from  the  top  of  the  page 
should  read  as  follows: 


1.43  X        1  + 


[(' 


interns  and  residents 


t>eds 


)""-! 


5.  On  page  19522.  in  the  first  column, 
in  the  eighth  line  from  the  bottom  of  the 
page,  "§  413.30(f)"  is  changed  to  read 
"§  413.40(f)". 

§412.73    [Corrtctcd] 

6.  On  page  19529,  in  the  first  column, 
in  §  412.73{c)(5)(i)(C)(7).  line  two. 
"urban"  is  changed  to  "rural"  and  in 

§  412.73(c)(5){i)(C)(2).  line  two  "rural"  is 
changed  to  "urban". 

§412.84    [Corrected] 

7.  On  page  19530,  in  the  first  column, 
in  §  412.84(h),  line  two,  "computed  by" 
is  changed  to  read  "computed  annually 
by". 

§413.40    [CorrectMl] 

8.  On  page  19533.  in  §  413.40(b).  in  the 
third  column,  line  ten.  "nonparticipation 
of  the  Medicare  program"  is  changed  to 
read  "nonparticipation  in  the  Medicare 
program". 

9.  On  page  19535.  the  equation  in  the 
twentieth  line  from  the  top  of  the  page 
should  read  as  follows: 


1.89  X      (1  + 


!(• 


interns  and  residents 
lieds 


)--'] 


10.  On  page  19540,  Table  Ic  is 
corrected  to  read  as  follows: 


Table  lc.— Adjusted  Standardized  Amounts  for  Puerto  Rico,  Labor/Nonlabor 


Large  uftMn 

Other  urt>an 

Rural 

Latwr- 

Nonlatxx- 
related 

1  ahor.related 

Noniabor- 
related 

labor- 
related 

Noolabof- 
lelaied 

Puerto  Rico     - - .1 

2085.97 

375.45 

2065.60 

371.79 

1466.66 

273.11 
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liibor- 
rel«tod 

Nonlabof- 
relatad 

Natkxwl....- 

2311.73 

775.96 

ACTION:  Proposed  rule. 


11.  On  page  19585.  in  Table  6a.  the 
second  column  is  corrected  by  adding 
DRC  388  to  diagnosis  codes  765.00. 
765.06,  765.07.  and  765.08  and  by  adding 
DRG  387  to  diagnosis  code  765.10. 

12.  On  page  19585,  in  Table  6b.  the 
third  column  is  corrected  by  changing 
the  DRG  for  procedure  code  20.95  from 
"3"  to  "55"  and  the  DRG  for  procedure 
code  37.33  from  "Non-OR"  to  "108. 109" 
and  by  adding  DRG  156  to  procedure 
code  42.25. 

13.  On  page  19586,  in  Table  6c,  the 
second  column  is  corrected  by  adding 
the  following  after  procedure  code  15.13: 

20.01    Myringotomy  with  insertion  of 
tube. 

14.  On  page  19617.  in  the  third  column, 
in  the  third  line  from  the  top  of  the  page. 
"More  than  hospitall"  is  changed  to 
read  "More  than  580  hospitals". 

15.  On  page  19621,  in  the  first  column, 
beginning  with  the  third  line  from  the 
bottom  of  the  page,  "education;  and  the 
reclassification  of  hospitals  in  certain 
rural  counties  adjacent  to  urban  areas." 
is  changed  to  read  "education.". 

16.  On  page  19621,  the  second  column, 
in  the  third  line  from  the  top  of  the  page, 
delete  the  following  sentence:  The 
combined  effects  of  all  changes 
mandated  by  statute  are  shown  in 
column  3. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773;  Medicare — Hospital 
Insurance) 

Dated:  July  12. 1988. 
|amet  V.  OtMrthaler. 

Deputy  Assistant  Secretary  for  Information 

Resources  Management. 

(FR  Doc.  88-16467  Filed  7-20-88;  8:45  am] 

BtlXINQ  CODE  4120-01-M 


DEPARTMENT  OF  COMMERCE 

National  OcMnIc  and  Atmoapharic 
Adminiatratlon 

50  CFR  Part  625 

(Docktt  Na  8073»-«136] 

Summer  Floundar  Fiahary 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 


aUMMARV:  NOAA  Issues  this  proposed 
rule  to  implement  conscr\'ation  and 
management  measures  as  prescribed  in 
the  Fishery  Management  Plan  for  the 
Summer  Flounder  Fishery  (FMP).  The 
proposed  rule  would  establish  a 
minimum  size  limit  for  summer  flounder 
require  that  permitted  vessels  comply 
with  the  stricter  of  FMP  or  State 
minimum  size  limits;  prohibit  retention 
of  summer  flounder  by  foreign 
fishermen;  require  annually  renewable 
permits;  and  establish  a  mechanism  to 
increase  minimum  size  limits  if  trends  in 
fishing  mortality  rates  so  indicate.  The 
regulations  are  intended  to  reduce 
fishing  mortality,  increase  long-term 
yield  from  the  fishery,  improve 
uniformity  of  management,  and  provide 
better  information. 

DATC:  Comments  on  the  propsoed  rule 
must  be  received  on  or  before 
September  6. 1988. 

ADORESSES:  Send  comments  on  the 
proposed  rule  and  FMP  to  Richard  Roe, 
Regional  Director,  National  Marine 
Fisheries  Service.  Northeast  Regional 
Office.  14  Elm  Street,  Gloucester.  MA 
01930-3799.  Mark  the  outside  of  the 
envelope  "Comments  on  Summer 
Flounder  Plan". 

Copies  of  the  FMP.  the  environmental 
assessment  (EA).  the  regulatory  impact 
review  (RIR),  and  other  supporting 
documents  are  available  from  John  C. 
Bryson.  Executive  Director.  Mid-Atlantic 
Fishery  Management  Council,  Federal 
Building,  Room  2115,  300  South  New 
Street.  Dover.  DE 19901-6790. 

Send  comments  on  the  proposed 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Onice  of  Management  and  Budget. 
Washington.  DC  20503. 

FOR  FimTNER  INTORMATION  CONTACT: 

Jack  Terrill  (Resource  Policy  Analyst) 
617-281-3600.  ext.  252. 

SUPPLEMCNTARY  INFORMATION:  The  FMP 
was  prepared  by  the  Mid-Atlantic 
Fishery  Management  Council  (Council) 
in  consultation  with  the  New  England 
and  South  AUantic  Fishery  Management 
Councils.  A  notice  of  availability  for  the 
proposed  FMP  was  published  in  the 
Federal  Register  on  June  21. 1988  (53  FR 
23292).  Copies  of  Uie  FMP  are  available 
from  the  Council  (see  ADORKSSCS).  The 
FMP  would  initiate  management  of  the 
fishery  for  summer  flounder 
[Paralichthys  dentatus)  pursuant  to  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
management  unit  is  summer  flounder  in 


the  exclusive  economic  zone  (EEZ)  from 
North  Carolina  northward.  Objectives  of 
the  FMP  are  to:  (1)  Reduce  fishing 
mortality  on  immature  summer  flounder, 
(2)  increase  yield  from  the  fishery;  (3) 
promote  compatible  management 
regulations  between  state  waters  and 
the  EEZ:  and  (4]  minimize  regulations  to 
achieve  the  management  objectives 
recognized  above. 

Background 

The  FMP  was  planned  jointly  with  the 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC).  the  States,  and 
the  Council.  The  FMP  is  based  on  a 
management  plan  drafted  by  the  State/ 
Federal  Summer  Flounder  Management 
Program  pursuant  to  a  contract  between 
the  New  jersey  Division  of  Fish,  Game, 
and  Wildlife  and  NMFS.  The  State/ 
Federal  draft  plan  was  adopted  by 
ASMFC  in  October  1982.  In  June  1987  an 
ASMFC  advisory  committee  was 
convened  to  review  the  objectives  of  the 
ASMFC  plan  and  to  evaluate  the 
condition  of  the  summer  flounder  stock. 
The  committee  recommended  that  the 
ASMFC  plan  should  be  updated  once 
the  FMP  being  prepared  by  the  Council 
was  approved  by  the  Secretary,  and  that 
the  States  should  be  encouraged  to 
implement  recommendations  of  the 
original  ASMFC  plan.  The  Council 
approved  the  FMP  for  public  hearings  on 
October  29, 1987.  Eleven  public  hearings 
were  held  in  New  England  and  the  Mid- 
Atlantic  coastal  States  in  January  1988. 

Measures  proposed  in  the  FMP 
support  existing  State  regulations.  The 
FMP  provides  that  the  operator  of  a 
vessel  holding  a  Federal  permit  must 
fish  under  the  more  stringent  of  Federal 
or  State  rules.  Because  of  the  significant 
landings  from  State  waters,  the  Council 
considers  in  critical  to  the  success  of  the 
FMP  that  the  States  be  given  time  to 
adjust  their  regulations  to  become 
compatible  with  those  of  the  FMP. 

Problems  Addressed  by  the  FMP 

Fishing  mortahty  of  summer  flounder 
is  high.  Best  estimates  indicate  that  the 
current  instantaneous  rate  of  fishing 
mortality  is  nearly  double  the  rate  that 
would  produce  maximum  yield  from  a 
given  year-class.  Further,  larger  summer 
flounder  are  predominantly  females  and 
estimates  of  fishing  mortality  rates  on 
these  fish  are  nearly  three  times  the  rate 
that  would  produce  maximum  yield.  By 
reducing  fishing  mortality,  long-term 
yield  from  the  fishery  could  be 
increased. 

Evidence  also  indicates  that,  at  l}e8t, 
the  yield  per  recruit  in  the  fishery  is  one- 
half  of  its  maximum  at  current  levels  of 


fishing;  using  more  conservative 
evaluation  criteria,  the  current  yield  per 
recruit  is  significantly  less  than  that. 
Optimal  levels  of  fishing  mortality  are 
considerably  lower  for  females  than  for 
males.  By  increasing  minimum  size 
limits,  yield  per  recruit  could  be 
increased  significantly. 

Spawning  stock  biomass  per  recruit  of 
summer  flounder  declines  markedly 
with  increasing  fishing  mortality  on 
females.  This  concept  directly  links  egg 
production  of  a  population  with  fishing 
mortality.  Egg  production  is  highest  with 
no  fishing,  unless  there  is  density- 
dependent  fecundity,  and  can  be 
incresased  by  reducing  or  delaying 
mortality,  such  as  through  minimun  size 
regulations. 

The  many  jurisdictions  involved  in 
management  of  the  summer  flounder 
fishery  create  other  problems.  Between 
Massachusetts  and  North  Carolina,  a 
major  portion  of  both  recreational  and 
commercial  catch  comes  from  State 
waters.  Existing  State  regulations  differ 
significantly.  Maine,  New  Hampshire, 
and  Pennsylvania  have  no  specific  laws 
relating  to  summer  flounder  because 
landings  in  those  States  are  minimal  or 
zero.  Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  and  Delaware 
have  14-inch  total  length  (TL)  minimum 
size  limits.  New  Jersey  has  a  13-inch  TL 
limit.  Maryland  and  Virginia  limits  are 
12  inches  TL,  while  the  North  Carolina 
limit  is  11  inches  TL  (to  become  13 
inches  TL  effective  September  1. 1988). 
Several  States  have  mesh  size 
regulations  for  some  or  all  of  their 
waters  (New  York,  4  inches;  New  Jersey. 
4.5  inches;  Maryland,  2.5  inches  for 
gillnets;  Virginia,  4.5  inches;  North 
Carolina,  4.5  inches).  The  lack  of 
regulations  in  Maine,  New  Hampshire, 
and  Pennsylvania  does  not  present  a 
direct  problem  because  of  the  small 
amount  of  summer  flounder  landings  in 
those  States.  However,  it  could  be 
significant  if  vessels  land  summer 
flounder  in  those  States  to  avoid 
regulations  in  other  States. 

Although  tremendous  advances  in  the 
quantity  and  quality  of  data  have 
occurred  since  1979  when  the  Marine 
Recreational  Fishery  Statistics  Survey 
(MRFSS)  was  initiated  and  all  States 
beg£l  separating  summer  flounder 
statistics  from  those  for  other  flounders, 
there  are  still  significant  data  gaps. 


Biological  characteristics  of  summer 
flounder  have  become  better  understood 
and  most  of  the  catch  and  biological 
information  necessary  for  management 
is  currently  being  collected.  However, 
age  composition  of  the  commercial  catch 
for  recent  years  and  age  composition  of 
the  recreational  catch  are  two  critical 
pieces  of  biological  information  still 
needed.  Also,  very  few  economic  data 
are  currently  being  collected.  The  key 
economic  item  needed  is  better  effort 
data  for  the  fishery;  nearly  one-third  of 
the  commercial  fishery  landings  have  no 
associated  effort  data.  Expenditure  data 
for  the  recreational  fishery  are  also 
needed. 

The  continued  decline  of  the  New 
England  groundfish  fishery  will  very 
likely  cause  more  effort  to  be  exerted  on 
summer  flounder  stocks.  Nearly  all  the 
major  groundfish  stocks  in  New  England 
(haddock,  yellowtail  flounder,  cod, 
redfish,  etc.)  have  been  severely 
depleted  or  have  current  catches 
exceeding  the  longterm  potential 
catches.  Summer  flounder  commerical 
catch  has  remained  relatively  constant 
over  the  past  several  years,  while  total 
flounder  catches  along  the  Atlantic 
coast  have  been  decreasing.  Increasing 
effort  (numbers  of  vessels)  has  been 
directed  towards  summer  flounder 
during  the  page  7  years. 

Management  Measures  Proposed  in  the 
FMP 

The  FMP  proposes  the  following 
management  measures: 

1.  It  would  be  illegal  to  possess 
summer  flounder  less  than  13  inches  TL 
or  to  possess  summer  flounder  parts 
smaller  than  13  inches  prior  to  the  point 
of  landing.  This  is  intended  to  reduce 
fishing  mortality  on  small  fish,  preserve 
spawning  stock,  create  uniform 
regulations  in  the  EEZ,  and  provide 
enforceability  of  the  minimum  size  limit. 

2.  Vessels  issued  permits  under  the 
FMP  would  be  required  to  fish  and  land 
as  required  by  the  FMP  unless  the 
vessels  land  in  States  having  larger 
minimum  size  limits  for  summer 
flounder,  in  which  case  the  State  limits 
would  prevail.  This  allows  States  to 
maintain  more  conservative 
management  measures  consistent  with 
those  recommended  by  the  ASMFC 
management  plan,  and  would  further 
reduce  fishing  mortality  of  small  fish. 


3.  Foreign  fishermen  would  not  be 
allowed  to  retain  summer  flounder  since 
domestic  fishermen,  by  definition,  would 
be  harvesting  the  optimum  yield  from 
the  resource. 

4.  Vessels  fishing  commercially  for 
summer  flounder,  either  directly  or  as  a 
bycatch  in  other  fisheries,  and  vessels 
for  hire  in  the  recreational  fishery  (party 
and  charter  boats)  would  be  required  to 
obtain  annually  renewable  permits  to 
improve  knowledge  of  the  fishing 
universe  and  facilitate  data  collection  to 
improve  management  of  the  fishery. 

5.  States  having  minimum  size  limits 
larger  than  those  in  the  FMP  and 
minimum  mesh  size  regulations  would 
be  encouraged  to  maintain  them  to 
reduce  fishing  mortality  on  simimer 
flounder  and  improve  yield  from  the 
fishery. 

6.  After  3  years  of  FMP 
implementation  the  Coimcil  would  begin 
annually  to  examine  fishing  mortality 
estimates  of  2-year-old  summer  flounder 
to  measure  effectiveness  of  the  size  limit 
relative  to  the  FMP  objectives.  If  the 
Council  finds  that  fishing  mortality  rates 
for  that  age  class  have  increased,  and  if 
the  Regional  Director,  Northeast  Region. 
NMFS,  concurs  with  the  Council,  the 
minimum  fish  size  limit  would  be 
adjusted  to  14  inches  TL.  In  determining 
need  for  such  an  action,  the  Council 
would  examine  fishing  mortality 
estimates  from  (1)  the  Northeast 
Fisheries  Center's  (NEFC)  spring  survey 
and  (2)  a  virtual  population  analysis 
(VPA)  based  on  commerical  and 
recreational  catch-per-unit-effort  (CPUE) 
indices.  If  the  trend  of  either  of  the 
mortahty  estimates  increases  over  a  3- 
year  period,  the  minimum  size  increase 
would  be  required.  The  fishing  mortality 
rate  of  2-year-old  fish  estimated  from 
NEFC's  spring  surveys  would  be 
measured  relative  to  the  baseline  level 
established  from  NEFC  survey  data  from 
1976-1988.  The  trend  in  mortality  rates 
determined  by  VPA  would  be  compared 
to  a  baseline  calculated  from  1976-1988 
catch-at-age  data.  Best  estimates  of 
discards  would  be  incorporated  into  the 
catch-at-age  and  commercial  CPUE 
data.  CPUE  indices  used  in  VPA  would 
be  evaluated  using  standardized  fishing 
power  analyses  of  commerical  and 
recreational  fisheries  data.  This  measure 
would  provide  a  mechanism  for  rapid 
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adjustment  of  the  size  limit  to  reduce 
Hshing  mortality  should  scientific 
evidence  indicate  the  need  for  further 
conservation. 

Impact  on  Endangered  Species 

A  consultation  under  section  7"  of  the 
Endangered  Species  Act  is  being 
conducted  by  NMFS  and  a  biological 
opionion  regarding  potential  impacts  of 
the  FMP  on  endangered  and  threatened 
sea  turtles  is  being  prepared.  Copies  of 
the  opinion  will  be  available  from  the 
NMFS  Northeast  Regional  Office  (see 

ADDRESSES]. 

Structure  of  Regulations 

A  recent  restructuring  of  NMFS's 
domestic  fishing  regulations  (53  FR 
24644,  lune  29, 1988]  consolidates 
sections  affecting  all  domestic  fisheries 
into  a  new  50  CFR  Part  620.  This 
proposed  rule  reflects  the  new  structure 
by  reference  of  Part  620,  General 
Provisions  for  Domestic  Fisheries. 
Changes  in  preamble  and  regulatory 
wording  were  made  by  NMFS  to  shorten 
and  clarify  the  proposed  rule  as 
submitted  by  the  Council. 

Classification 

Section  304(a](l](D)(ii)  of  the 
Magnuson  Act  requires  the  Secretary  of 
Commerce  to  publish  regulations 
proposed  by  a  Council  within  15  days  of 
receipt.  At  this  time  he  has  not 
determined  that  the  FMP  these  rules 
would  implement  is  inconsistent  with 
the  national  standards,  other  provisions 
of  the  Magnuson  Act,  and  other 
applicable  law.  In  making  that 
determination,  he  will  take  into  account 
the  information,  views,  and  conmients 
received  during  the  comment  period. 

The  Council  prepared  an  EA  for  the 
FMP  and  concluded  that  there  will  be  no 
significant  impact  on  the  environment  as 
a  result  of  this  rule.  You  may  obtain  a 
copy  of  the  assessment  from  the  Council 
(see  AODRESSES]. 

The  Under  Secretary  of  Commerce  for 
NOAA  determined  that  this  proposed 
rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under  E.O. 
12291.  This  determination  is  based  on 
the  draft  RIR,  which  demonstrates 
positive  net  short-term  and  long-term 
economic  benefits  to  the  fishery  under 
the  proposed  management  measures. 
The  FMP  is  not  expected  to  have  an 
annual  impact  of  $100  million  or  more, 
nor  to  lead  to  an  increase  in  costs  or 
prices  to  consumers.  Recreational 
anglers  are  expected  to  be  affected  to  a 
small  extent  in  the  early  years  of  the 
FMP,  with  a  redistribution  of 
expenditures  of  about  $300,000. 
Commercial  fishery  lost  revenue  in  the 
first  year  is  estimated  at  about  $1.3 


million.  However,  over  10  years,  the 
discounted  benefits  are  projected  to 
exceed  costs  by  about  $300,000.  These 
estimates  do  not  include  a  value  for 
expected  benefits  derived  from 
stabilizing  the  summer  flounder 
population.  You  may  obtain  a  copy  of 
the  draft  RIR  from  the  Council  (see 
ADORESSCS]. 

The  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 
8(a](2]  of  that  order.  It  is  being  reported 
to  the  Director,  Office  of  Management 
and  Budget  (OMB],  with  an  explanation 
of  why  it  is  not  possible  to  follow 
procedures  of  the  order. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
13-inch  minimum  size  requirement 
would  impose  a  maximum  reduction  in 
revenue  from  summer  flounder  catches 
of  approximately  $4,300  annually  on 
vessels  landing  in  the  three  states 
(Maryland,  Virginia  and  North  Carolina) 
with  minimum  sizes  currently  below 
that  mandated  by  the  FMP.  Since  most 
of  those  vessels  participate  in  other 
mixed  fisheries,  the  impact  of  the 
proposed  regulations  would  probably  be 
in  a  range  of  4  to  5  percent  of  total 
annual  ex-vessel  revenue.  North 
Carolina  recently  passed  a  resolution  to 
increase  the  minimum  size  of  summer 
flounder  from  11  inches  to  13  inches, 
effective  September  1, 1988.  This  action 
was  taken  in  support  of  the  FMP,  but  is 
independent  of  its  submission  and 
approval.  Impacts  of  the  Federal 
regulations  would  be  considerably 
reduced,  since  any  effects  from  a  13-inch 
size  limit  would  already  have  been 
imposed  on  the  industry  by  the  State 
requirement.  After  a  3-year  monitoring 
period,  a  14-inch  minimum  size  could  be 
implemented  if  justified  by  an 
examination  of  fishing  mortality  rates. 
This  measure  would  impose  a  burden  on 
fishermen  landing  in  the  States  specified 
above  and  in  New  Jersey,  which 
currently  has  a  13-iiich  minimum  size. 
The  maximum  average  vessel  burden  is 
estimated  to  be  $6,200.  That  burden 
would  also  be  mitigated  by  the  pending 
adjustment  in  the  North  Carolina  size 
limit  and  the  participation  of  affected 
vessels  in  mixed  fisheries. 

The  prohibition  of  retention  of 
summer  flounder  by  foreign  harvesters 
is  expected  to  have  no  significant 
impact  on  domestic  harvesters.  Foreign 
catches  of  summer  fiounder  have  been 
incidental  to  directed  catches  of  LoUgo 
squid,  and  the  expected  phase-out  of 
foreign  fishing  for  squid  would  eliminate 


the  incidental  catch  of  summer  flounder 
by  foreign  fleets. 

The  annual  permit  for  vessels  fishing 
commercially  for  summer  flounder  is 
expected  to  impose  an  insignificant 
burden  because  the  majority  of  the 
vessel  owners  that  would  apply  already 
have  a  permit  for  other  managed 
species.  The  inclusion  of  summer 
floimder  would  require  little  additional 
time  for  adding  another  species  to  a 
fishing  permit  application. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  A  request  to 
collect  this  information  has  been 
submitted  to  OMB  for  approval.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  30 
minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Regional  Director  and  to 
OMB  (see  ADDRESSES). 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
zone  management  programs  of  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut,  New  York,  New 
Jersey,  Delaware,  Maryland,  Virginia, 
and  North  Carohna.  For  New 
Hampshire,  the  evaluation  concluded 
that  the  FMP  might  affect  the  coastal 
zone  and  was  consistent.  For 
Pennsylvania,  the  Council  determined 
that  this  rule  will  not  affect  the  coastal 
zone.  These  determinations  were 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act:  all  of 
the  States  concurred  with  the  Council's 
finding  except  Maine  and  Rhode  Island, 
which  did  not  respond. 

This  proposed  rule  does  not  contain 
certain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  825 

Fishing,  Fisheries,  Vessel  permits  and 
fees. 

Dated:  July  15. 1968. 
James  W.  Brannan, 

Assistant  Administrator  For  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  NOAA  proposes  to  add  50 
CFR  Part  625  as  follows: 
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PART  625— SUMMER  FLOUNDER 
FISHERY 

Subpart  A— General  Provisions 

Sec. 

625.1  Purpose  and  scope. 

625.2  Definitions. 

625.3  Relation  to  other  laws. 

625.4  Vessel  permits  and  fees. 

625.5  Recordkeeping  and  reporting. 
(Reserved) 

625.6  Vessel  identirication. 

625.7  Prohibitions. 

625.8  Facilitation  of  enforcement. 

625.9  Penalties. 

Subpart  B — Management  IMeasures 

625.20  Fishing  year.  [Reserved] 

625.21  Allowable  levels  of  harvest. 
[Reserved] 

625.22  Closure  of  Tishery.  [Reserved] 

625.23  Size  restrictions. 

625.24  Gear  restrictions.  [Reserved] 

625.25  Time  restrictions.  [Reserved] 
Authority:  16  U.S.C.  1801  et  seq. 

Subpart  A — General  Provisions 

§  625.1    Purpose  and  scope. 

The  regulations  in  this  part  (a) 
implement  the  Fishery  Management 
Plan  for  the  Summer  Flounder  Fishery 
(FMP),  which  was  prepared  and  adopted 
by  the  Mid-Atlantic  Fishery 
Management  Council  in  cooperation 
with  the  New  England  and  South 
AUantic  Fishery  Management  Councils 
and  approved  by  the  Under  Secretary  of 
Commerce  for  NOAA;  and  (b)  govern 
fishing  for  summer  flounder  by  vessels 
of  the  United  States  within  the  EEZ. 

§625.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act,  the  terms  used  in  this 
part  have  the  following  meanings: 

Charter  or  party  boat  means  any 
vessel  which  carries  passengers  for  hire 
to  engage  in  fishing. 

Fishery  Management  Plan  (FMP) 
means  the  Fishery  Management  Plan  for 
the  Summer  Flounder  Fishery  and  any 
amendments  thereto. 

Fishing  trip  means  a  period  of  time 
during  which  fishing  is  conducted, 
beginning  when  the  vessel  leaves  port 
and  ending  when  the  vessel  returns  to 
port. 

NEFC  means  the  Northeast  Fisheries 
Center.  NMFS,  Water  Street,  Woods 
Hole,  MA  02543. 

Person  who  receives  summer  flounder 
for  commercial  purposes  means  any 
person  (excluding  governments  and 
governmental  entities)  engaged  in 
commerce  who  is  the  first  purchaser  of 
summer  flounder.  The  term  includes,  but 
is  not  limited  to,  dealers,  brokers, 
processors,  cooperatives,  or  fish 
exchanges.  It  does  not  include  a  person 
who  only  b-an»ports  summer  flounder 


between  a  fishing  vessel  and  a  first 
purchaser. 

Regional  Director  means  the  Director, 
Northeast  Region,  NMFS.  Federal 
Building,  14  Elm  Street,  Gloucester,  MA 
01930-3799,  telephone  617-281-3600,  or  a 
designee. 

Regulated  fishery  means  any  fishery 
of  the  United  States  which  is  regulated 
under  the  Magnuson  Act. 

Summer  flounder  means  Paralichthys 
dentatus. 

Total  length  (TL)  means  the  distance 
from  the  top  of  the  head  to  the  tip  of  the 
tail  (caudal  fin)  while  the  fish  is  lying  on 
its  side  normally  extended. 

Vessel  length  means  that  length 
specified  on  State  registration  or  U.S. 
Coast  Guard  documentation. 

§  625.3    Relation  to  other  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  620.3  of  this  chapter 
and  paragraph  (b)  of  this  section. 

(b)  The  regulations  governing  fishing 
for  summer  flounder  by  foreign  vessels 
in  the  EEZ  are  set  forth  in  50  CFR  Part 
611,  Subparts  A  and  C. 

§  625.4    Vessel  permits  and  fees. 

(a)  General.  Each  fishing  vessel, 
including  party  and  charter  boats,  which 
fishes  for  summer  flounder  tmder  this 
part  must  have  a  permit  issued  under 
this  section.  A  vessel  with  a  permit 
issued  under  these  regulations  is 
required  to  fish  nd  land  under  these 
regulations  unless  the  vessel  lands  in  a 
State  having  larger  minimum  summer 
flounder  size  limits  than  those  provided 
in  these  regulations:  in  that  case  the 
landings  must  meet  the  State  hmits.  A 
vessel  is  exempt  horn  the  permitting 
requirement  if  it  catches  no  more  than 
100  pounds  of  summer  flounder  per  trip. 

[h)  Eligibility.  [Reserved] 

(c)  Application.  (1)  An  application  for 
a  permit  under  this  part  must  be 
submitted  and  signed  by  the  owner  or 
operator  of  the  vessel  on  an  appropriate 
form  obtained  from  the  Regional 
Director  at  least  30  days  prior  to  the  date 
on  which  the  applicant  desires  to  have 
the  permit  made  effective. 

(2)  An  applicant  must  provide  all  the 
following  information: 

(i)  The  name,  mailing  address 
including  ZIP  code,  and  telephone 
number  of  the  owner  and  master  of  the 
vessel: 

(ii)  The  name  of  the  vessel; 

(iii)  The  vessel's  U.S.  Coast  Guard 
documentation  number  or  the  vessel's 
State  registration  number  for  a  vessel 
not  required  to  be  documented  under 
Titie  46  of  tiie  U.S.  Code; 


(iv)  Home  part  and  principal  port  of 
landing,  gross  tonnage,  radio  call  sign, 
and  length  of  the  vessel; 

(v)  Engine  horsepower  of  the  vessel 
and  the  year  the  vessel  was  built, 

(vi)  Type  of  construction,  type  of 
propulsion,  navigational  aids  (e.g.,  Loran 
C),  type  of  on-board  computer,  and  type 
of  echo  sounder  of  the  vessel; 

(vii)  Permits  number  of  any  current  or 
previous  Federal  fishery  permit  issued 
to  the  vessel; 

(viii)  Approximate  fish  hold  capacity 
of  the  vessel  (to  the  nearest  100  lbs): 

(ix)  Type  and  quantity  of  fishing  gear 
used  by  the  vessel; 

(x)  Average  size  of  the  crew,  including 
the  captain,  which  may  be  stated  in 
terms  of  a  normal  range; 

(xi)  Directed  fishery  or  fisheries; 

(xii)  Quantity  of  summer  flounder 
landed  during  the  calendar  year  prior  to 
the  one  for  which  the  permit  is  being 
applied; 

(xiii)  Number  of  passengers  the  vessel 
is  licensed  to  carry  (party  and  charter 
boats);  and 

(xiv)  Any  other  information 
concerning  vessel  characteristics 
requested  by  the  Regional  Director. 

(3)  Any  change  in  the  information 
specified  in  paragraph  (c)(2)  of  this 
section  must  be  submitted  by  the 
applicant  in  writing  to  the  Regional 
Director  within  15  days  of  the  change. 

(d)  Fees.  No  fee  is  required  for  any 
permit  issued  under  this  part. 

(e)  Issuance.  The  Regional  Director 
will  issue  a  permit  to  the  applicant  no 
later  than  30  days  from  the  receipt  of  a 
completed  application. 

(f)  Expiration.  A  permit  will  expire 
upon  any  change  in  vessel  ownership, 
registration,  name,  length,  gross 
tonnage,  fish  hold  capacity,  home  port, 
or  the  regulated  fisheries  in  which  the 
vessel  is  engaged. 

(g)  Duration.  A  permit  will  continue  in 
effect  until  December  31  of  each  year 
unless  it  is  revoked,  suspended,  or 
modified  under  Part  621  of  this  chapter 
or  15  CFR  Part  904. 

(h)  Alteration.  No  person  may  alter, 
erase,  or  mutilate  any  permit.  Any 
permit  which  has  been  intentionally 
altered,  erased,  or  mutilated  is  invalid. 

(i)  Replacement  Replacement  permits 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the  owner 
or  operator,  stating  the  need  for 
replacement,  the  name  of  the  vessel,  and 
the  fishing  permit  number  assigned.  An 
application  for  a  replacement  permit 
will  not  be  considered  a  new 
application. 

(j)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable. 
A  permit  will  be  valid  only  for  the 
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fishing  vessel  and  owner  for  which  it  is 
issued. 

(k)  Display.  The  permit  is  subject  to 
inspection  by  an  authorized  officer. 

(1)  Sanctions.  Subpart  D  of  50  CFR 
Part  621  (Civil  Procedures)  governs  the 
imposition  of  sanctions  against  a  permit 
issued  under  this  part.  As  specified  in 
thatSubpart  D.  a  permit  may  be 
revoked,  modified,  or  suspended  if  the 
permitted  fishing  vessel  is  used  in  the 
commission  of  an  offense  prohibited  by 
the  Magnuson  Act  or  these  regulations, 
or  if  a-civil  peaaUy  or  criminal  fine 
imposed  under  the  Magnuson  Act  is  not 
paid. 

§  625.5    RacordkMpIng  and  raportlng. 

(R«serv«d] 

§625.6    V«M«i  ktontiflcation. 

(a)  Official  number.  Each  fishing 
vessel  subject  to  this  part  and  over  25 
feet  in  length  must  display  its  official 
number  on  the  port  and  starboard  sides 
of  the  deckhouse  or  hull,  and  on  an 
appropriate  weather  deck  so  as  to  be 
clearly  visible  from  enforcement  vessels 
and  aircraft. 

(b)  Numerals.  (1)  The  official  number 
must  be  displayed  in  block  arabic 
numerals  in  contrasting  color  at  least  18 
inches  in  height  foe  fishing  vessels  over 
65  feet  in  length.aad  afclsMklO  inches  in 
height  for  all  other  vessels  over  25  feet 
in  length. 

(2)  The  official  number  must  be 
permanently  affixed  to  or  painted  on  the 
vessel.  However,  charter  or  party  boats 
may  use  non-permanent  markings  to 
display  the  official  number  whenever 
the  vessel  is  fishing  for  summer 
fiounder.  The  operator  of  each  fishing 
vessel  must: 

(i)  Keep  the  official  number  clearly 
legible  and  in  good  repair  and 

(ii)  Ensure  that  no  part  of  the  fishing 
vessel,  its  rigging  or  its  fishing  gear 
obstruct  the  view  of  the  official  number 
from  any  enforcenien^vaHH'OTraiicEaft. 

§625.7    ProMMtiofw. 
In  addition  to  the  general  prohibitions 


specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Possess  or  retain  summer  flounder 
smaller  than  the  legal  minimum  length 
estabUshed  under  {  625.23  of  this  part. 

(b)  Use  any  vessel  for  the  taking, 
catching,  harvesting,  or  landing  of  any 
summer  flounder  (except  as  provided  for 
in  §  625.4(a)]  unless  the  vessel  has  a 
valid  permit  issued  under  this  part  on 
board  the  vessel. 

(c)  Fail  to  report  to  the  Regional 
Director  within  15  days  any  change  in 
the  information  contained  in  the  permit 
application  for  a  vessel. 

(d)  Fail  to  affix  and  maintain  markin^i 
as  required  by  S  625.6. 

(e)  Refuse  to  permit  an  authorized 
officer  to  inspect  any  fishing  vessel 
record. 

(f)  Falsify  or  fail  to  make.  keep, 
maintain,  or  submit  any  fishing  vessel 
record  or  fish  dealer  or  processor  report 
or  other  record  required  by  this  part. 

(g)  Make  tmy  false  statement,  oral  or 
written,  to  an  authorized  officer, 
concerning  the  taking,  catching,  landing, 
purchase,  sale,  or  transfer  of  any 
summer  flounder. 

(h)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  the  lawful 
investigation  or  search  in  the  process  of 
enforcing  this  part. 

§  62S4    FacNHatton  of  •nforcwMnt 
See  §  620.8  of  this  chapter. 


§625.9 
See  S  620.9  of  this  chapter. 

Subpart  B— Management  MMSufM 

§625.20    FMiIng  year.  [Reeervedl 

§625^1    ANowaMeleveleofharveet 
[Reeervedl 


§625.22    Ckwure  of  ftaHery.  (Reserved] 

§625.23   Site reetrieUone. 

(a)  Minimum  fish  size.  Siuiuner 
flounder  13  inches  TL;  parts  of  summer 
flounder:  13  inchefs  to  the  point  of 
landing. 


(b)  Adjustments  to  minimum  fish  size. 

(1)  Following  the  third  year  of  FMP 
implementation,  and  annually 
thereafter,  the  Council  will  examine 
fishing  mortality  estimates  of  age-2 
summer  flounder  to  measure  the 
effectiveness  of  the  size  limit  relative  to 
the  FMP's  objectives.  If  the  Council 
finds  that  the  fishing  mortality  of  age-2 
summer  flounder  has  increa^ied,  based 
on  the  adjustment  criteria  set  forth  in 
paragraph  (b)(2)  of  this  section,  and  if 
the  Regional  Director  concurs  with  the 
Council,  the  minimum  fish  length  would 
be  increased  to  14  inches  TL.  by  notice 
in  the  Federal  Register. 

(2)  The  adjustment  criteria  are  (1) 
estimated  fishing  mortality  from  NEFC's 
spring  siurey  and  (2)  estimated  fishing 
mortality  from  a  virtual  population 
analysis  (VPA)  based  on  commercial 
and  recreational  fishery  catch-per-unit- 
effort  (CPUE)  indices.  If  the  trend  of 
either  of  these  mortality  estimates  for 
age-2  fish  increases  over  3  years,  an 
increase  in  the  minimum  fish  length  is 
required.  The  trends  will  be  measured 
(1)  relative  to  a  baseline  level 
determined  from  NEFC  survey  data  from 
1976-1988,  and  (2)  relative  to  the 
baseline  level  from  VPA  using  catch-at- 
age  from  1976-1988.  Best  estimates  of 
discards  will  be  incorporated  into  both 
the  catch-at-age  data  and  commerical 
CPUE  data.  CPUE  indices  used  for  the 
VPA  will  be  evaluated  using 
standardized  fishing  power  analyses  of 
commerical  and  recreational  fisheries 
data. 

(c)  If  a  vessel  lands  in  a  State  with 
larger  minimum  fish  sizes  than  those 
provided  in  this  section,  the  State  limit 
applies  as  the  minimum  fish  size. 

§62524    Geer  reetrlctlofis.  (Reeervedl 

§625^    Time  restrlcttone.  [Reserved] 

(FR  Doc  88-16360  Filed  7-20-88  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  Vne 
publkx  Notices  of  hearings  and 
Investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttiority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  ar)d  furKtions  are  examples 
of  documents  appearing  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Form  Under  Review  by  Office  of 
Managen>ent  and  Budget 

July  15. 1988 

The  Department  of  Agriculture  has 
summitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  title  of  the  information 
collection:  (3)  form  number(s),  if 
applicable;  (4)  how  often  the  information 
is  requested:  (5)  who  will  be  required  or 
asked  to  report:  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
total  number  of  hours  needed  to  provide 
the  information;  (8)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies:  (9)  name  and  telephone  number 
of  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Mangement  and  Budget, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Agricultural  Marketing  Service 


Onions  Grown  in  South  Texas 

(Marketing  Order  No.  959) 
Recordkeeping;  Monthly:  Daily 
Farms:  Businesses  or  other  for-profit; 

1,077  responses;  84  hours 
Virginia  Olson,  (202)  447-5057. 

Revision 

•  Rural  Electrification  Administration 
7  CFR  Part  1763,  Architectural  and 

Engineering  Services — Telephone 

Program 
REA  Forms  179,  506  and  521 
On  occasion 
Small  businesses  or  organizations:  1,280 

hours;  1,149  responses 
John  D.  Soma,  (202)  382-8529. 

New  Collection 

•  Food  and  Nutrition  service 

Study  of  the  Long  Term  Receipt  of  Food 
Stamps  by  Work  Registrants  One-time 
survey 

Individuals  or  households;  500  hours; 
375  responses 

Mark  Johnston,  (703)  756-3232. 

Larry  K.  Roberson. 

Acting  Departmental  Clearance  Officer. 

[FR  Doc.  88-16415  Filed  7-20-^8:  8:45  am] 

BILUNG  CODE  341(M)1-« 

Soil  Conservation  Service 
Long  Beach  Watershed,  MS 

agency:  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  being  prepared  for  the  Long 
Beach  Watershed.  Harrison  County. 
Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT: 
L  Pete  Heard,  State  Conservationist. 
Soil  Conservation  Service,  1321  Federal 
Building,  100  West  Capitol  Street 
Jackson.  Mississippi  39269,  telephone 
601-965-5205. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 


the  project  may  cause  signifii.ant  local, 
regional,  or  national  impacts  on  the 
environment.  As  a  result  of  tl  ese 
findings,  L  Pete  Heard,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
prevention  to  urban  areas.  Altems  fives 
under  consideration  to  reach  these 
objectives  include  nonstructural 
measures  and  channel  improvement. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Soil  Conservation 
Service  invites  participation  and 
consultation  of  agencies  and  individuals 
that  have  special  expertise,  legal 
jurisdiction,  or  interest  in  the 
preparation  of  the  draft  environmental 
impact  statement.  Fiulher  information 
on  the  proposed  action  may  be  obtained 
from  L.  Pete  Heard,  State 
Conservationist  at  the  above  address. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials) 
L.  Pete  Heard, 
State  Conservationist 

Date:  July  15. 1988. 
(FR  Doc.  88-16392  Filed  7-20-88;  8:45  am] 

BILUNG  CODE  34tO-1»-M 


COMMISSION  ON  CIVIL  RIGHTS 

Georgia  Advisory  Committee;  Agenda 
and  Notice  of  PiMic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Georgia  Advisory 
Committee  to  the  Commission 
previously  announced  in  53  FR  25650 
(July  8, 1988)  has  been  rescheduled  and 
relocated.  The  meeting  will  convene  at 
10:30  a.m.  and  adjourn  at  1:30  p.m.  on 
July  22, 1988,  at  the  Richard  B.  Russell 
Federal  Building,  75  Spring  Street, 
Atlanta.  Georgia  30303.  room  1478.  The 
purpose  of  the  meeting  is  to  discuss  the 
status  of  the  Conunittee's  report  entitled, 
"Proceedings  on  Bigotry  and  Violence" 
and  program  plans.  Staff  will  give  an 
orientation  for  new  members. 


BEST  COPY  AVAILABLE 
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Dated  at  Washington.  DC.  ]uly  15. 1968. 
Susan  |.  Prailo. 
Acting  Staff  DirecUr. 
|FR  Doc.  88-16382  Filed  7-20-88;  8:45  ami 

MLUNQ  COOC  USS-OI-M 


Iowa  Advisory  Committee:  Agenda  and 
Notice  of  Pubiic  IWeeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Iowa  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
3:00  p.m.,  on  August  25, 1988,  at  Hotel 
Fort  Des  Moines.  10th  and  Walnut 
Streets,  Des  Moines,  Iowa.  The  purpose 
of  the  meeting  is  to  discuss  program 
plans  and  activities  for  the  remainder  of 
FY'88. 

Persons  desiring  additional 
information  should  contact  Committee 
Vice-Chairperson.  Lee  Furgerson.  or 
Melvin  Jenkins,  Director  of  the  Central 
Regional  Division  (816)  426-5253,  (TDD 
816/426-5009).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  July  14, 1988. 
Susan  ).  Prado, 
Acting  Staff  Director. 
|FR  Doc.  88-16383  Filed  7-20-88;  8:45  am) 

WLUNG  CODE  «33S.«1-M 


DEPARTMENT  OF  COMIHERCE 

National  Medal  of  Technology; 
Extension  of  Nomination  Deadline 

agency:  Office  of  Productivity, 
Technology  and  Innovation,  Office  of 
Economic  Affairs,  Commerce. 

action:  Notice  of  nomination  deadline 
extension. 

summary:  Notice  is  hereby  given  that 
the  deadline  for  nominating  persons  or 
companies  to  be  considered  for 
receiving  the  National  Medal  of 
Technology  in  1990  (Authorized  by  15 
U.S.C.  3711).  has  been  extended  from 
July  30, 1988  to  December  31, 1988. 
DATE:  Nominations  must  be  received  on 
or  before  December  31, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Paul  Braden,  Executive  Director, 
National  Medal  of  Technology 
Nomination,  Evaluation  Committee,  H- 


4814,  U.S.  Department  of  Commerce, 
Washington,  DC  20230,  (202)  377-5572. 
D.  Bruce  Metrifield. 

Assistant  Secretary,  Productivity.  Technology 
and  Inno  vation. 

(PR  Doc.  88-18453  Filed  7-20-88;  8:45  am) 

WUJNO  COOC  S610-1t-« 


Foreign-Trad*  Zones  Board 

[Order  No.  3901 

Temporary  Extension  of  Auttiority  for 
Sul>zone  50A,  Long  Beach,  CA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  (FTZ)  Act  of  June 
18. 1934.  as  amended  (19  U.S.C.  61a- 
81u),  and  the  FTZ  Board  (the  Board) 
Regulations  (15  CFR  Part  400),  the  Board 
adopts  the  following  order 

Whereas,  on  July  14. 1983.  the  Board 
authorized  the  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach  (BHC),  grantee  of  FTZ  50,  to 
establish  Subzone  50A  for  the  truck 
cargo  body  manufacturing  plant  of 
Toyota  Auto  Body,  Inc.,  of  California 
(Toyota)  (formerly.  Toyota  Motor 
Manufacturing,  U.S.A.,  Inc.)  in  Long 
Beach,  California,  for  a  period  of  five 
years,  subject  to  extension  (Board  Order 
213,  48  FR  34792): 

Whereas,  the  authorization  expires  on 
July  14, 1988; 

Whereas.  BHC  has  made  application 
to  the  Board  (FTZ  Docket  21-88,  filed  4/ 
14/88,  53  FR  16178)  for  an  indefinite 
extension  of  the  authority  for  Subzone 
50A; 

Whereas,  the  review  being  conducted 
by  the  Board  will  not  be  completed  by 
July  14, 1988;  and. 

Whereas,  the  FTZ  Staff  has 
recommended  a  temporary  extension  of 
authority  while  a  review  of  the 
application  for  an  indefinite  extension  is 
being  completed; 

Now.  Therefore,  the  Board  hereby 
orders: 

That  the  authority  for  Subzone  50A  is 
extended  to  December  31, 1988,  subject 
to  all  of  the  other  conditions  in  Board 
Order  213. 

Signed  at  Washington,  DC,  this  14th  day  of 
July  1988. 
Jan  W.  Maros, 

Assistant  Secretary  of  Commerce  for  import 
Administration.  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest: 
John  |.  Da  Ponte,  |r.. 
Executive  Secretary. 
[FR  Doc.  88-16472  Filed  7-20-88;  8:45  am] 
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[OrdwNo.3911 

Temporary  Extension  of  Autttorlty  for 
the  Private  Zone  Sites  In  Foreign- 
Trade  Zone  84,  Houston,  TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR,  Part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  order 

Whereas,  the  Board  authorized  the 
Port  of  Houston  Authority  (PHA)  to 
maintain  several  privately  owned  and 
operated  sites  in  FTZ  84,  Houston, 
Texas,  on  July  15, 1983  (Board  Order  No. 
214).  subject  to  conditions,  including  a 
time  limit  of  five  years,  subject  to 
extension  after  a  review: 

Whereas,  the  authorization  expires  on 
July  15, 1988; 

Whereas,  PHA,  grantee  of  Foreign- 
Trade  Zone  84,  has  made  application  to 
the  Board  (FTZ  Doc.  8-88,  filed  2-8-88, 
53  FR  4865)  to  extend  zone  status  on  a 
permanent  basis  for  several  of  the 
private  sites; 

Whereas,  the  application  is  supported 
by  state  and  local  public  officials,  but 
the  Board's  review  will  not  be 
completed  by  July  15, 1988;  and 

Whereas,  the  FTZ  Staff  has 
recommended  a  temporary  extension  of 
authority  while  a  review  of  the 
application  for  an  indefinite  extension  is 
being  completed: 

Now.  Therefore,  the  Board  hereby 
orders: 

That  authority  for  the  private  sites  in 
FTZ  84  is  extended  to  January  15, 1989, 
subject  to  the  other  conditions  in  Board 
Order  214. 

Signed  at  Washington,  DC  this  14th  day  of 
)uly  1988. 
|an  W.  Mar«a, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Chairman,  Committee  of 
Alternates  Foreign-Trade  Zones  Board. 

Attest: 
)ohn  |.  Da  Ponte,  Jr., 
Executive  Secretary. 
|FR  Doc.  88-16473  Filed  7-20-88;  8:45  am) 

BILUNO  CODE  3$1(M>S-M 


International  Trade  Administration 

Short-Supply  Review  on  Certain  Steel 
Plate;  Request  for  Comments 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  short-supply 
determination  under  Article  8  of  the 
U.S.-Austria  Arrangement  Concerning 
Trade  in  Certain  Steel  Products,  Article 
8  of  the  U.S.-Brazil  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  Article  8  of  the  U.S.-EC 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  Article  8  of  the 
U.S.-Finland  Understanding  Concerning 
Trade  in  Certain  Steel  Products, 
Paragraph  8  of  the  U.S.-Japan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  Article  8  of  the 
U.S.-Korean  Arrangement  Concerning 
Trade  in  Certain  Steel  Products,  and 
Article  8  of  the  U.S.-Spain  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  with  respect  to  certain  steel 
plate  used  in  the  manufacture  of  large 
diameter  pipe. 

date:  Comments  must  be  submitted  on 
or  before  August  1, 1988. 

ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  (202)  377-0159. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION:  Article  8 
of  the  U.S.-Austria  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  the  U.S.-Brazil  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  the  U.S.-EC  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  the  U.S.-Finland 
Understanding  Concerning  Trade  in 
Certain  Steel  Products,  the  U.S.-Korean 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  the  U.S.-Spain 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  and  Paragraph  8 
of  the  U.S.-Japan  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products  provide  that  if  the  United 
States  determines  that,  because  of 
abnormal  supply  or  demand  factors,  the 
U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  United  States  for  a 
particular  product  (including  substantial 
objective  evidence  such  as  allocation, 
extended  delivery  periods,  or  other 
relevant  factors),  an  additional  tonnage 
shall  be  allowed  for  such  product  or 
products. 

We  have  received  a  short-supply 
request  for  various  structural  and  API 


5LX  line  pipe  grades  of  steel  plate,  0.25 
to  1.50  inches  in  thickness,  and  72  inches 
or  more  in  width,  for  use  in  producing 
large  diameter  pipe. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  August  1, 1988.  Comments 
should  focus  on  the  econmic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit.  Room  B-099.  Import 
Administration,  U.S.  Department  of 
Commerce  at  the  above  address. 
)an  W.  Mates, 

Assistant  Secretary  for  Import 
Administration. 
luly  14, 1988. 
[FR  Doc.  88-16471  Filed  7-20-88;  8:45  am) 

B4LUNG  CODE  3510-OS-M 


National  Bureau  of  Standards 
[Docket  No.  80741-8141] 

National  Voluntary  Laboratory 
Accreditation  Program 

AGENCY:  National  Bureau  of  Standards, 
Commerce. 

ACTION:  Notice  of  formal  establishment 
of  a  laboratory  accreditation  program 
for  laboratories  that  test  the  computer 
industry's  implementation  of 
communications  protocols  used  by  the 
Department  of  Defense. 

SUMMARY:  Under  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP),  the  National  Bureau  of    " 
Standards  (NBS)  announces  the 
establishment  of  a  laboratory 
accreditation  program  for  laboratories 
that  test  the  computer  industry's 
implementation  of  communications 
protocols  used  by  the  Department  of 
Defense  (Protocols  Program). 
Laboratories  that  are  interested  in 
becoming  accredited  under  the  Protocols 
Program  may  indicate  their  interest  in 
the  program  by  informing  the  Manager, 
Laboratory  Accreditation,  National 
Bureau  of  Standards  of  their  specific 
interests. 

FOR  FURTHER  INFORMATION  CONTACT 

John  L.  Donaldson.  Manager.  Laboratory 
Accreditation.  National  Bureau  of 
Standards,  Admin  A527.  Gaithersburg, 
MD  20899.  (301)  975-4016. 


SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  is  issued  in  accordance 
with  §  7.17  of  the  NVLAP  Procedures  (15 
CFR  Part  7).  Establishment  of 'this 
program  for  laboratories  that  test  the 
computer  industry's  implementation  of 
communications  protocols  used  by  the 
Department  of  Defense  follows  a  request 
by  the  Defense  Communications 
Agency.  A  Federal  Register  notice 
announcing  the  request  for  the  Protocols 
LAP  was  published  on  December  3, 1987 
(50  FR  45986-45988).  Conunents  received 
in  response  to  the  announcement  were 
reviewed  by  the  Defense 
Communications  Engineering  Center 
whose  director,  Warren  P.  Hawrylko, 
has  concluded  that  there  were  no  valid 
reasons  presented  in  the  comment 
letters  to  prevent  establishment  of  the 
Protocols  LAP  and  therefore  requested 
the  National  Bureau  of  Standards  to 
proceed  to  establish  the  requested 
program. 

The  purpose  of  the  LAP  is  to  accredit 
and  provide  national  recognition  to 
laboratories  capable  of  performing  tests 
in  accordance  with  the  designated  test 
methods.  The  scope  of  the  LAP  includes 
testing  services  for:  (1)  Defense  Data 
Network  (DDN)  X.25  Link  and  Network 
Layer  Protocols  as  specified  in  the  DCA 
DDN  X.25  Host  Interface  Specification; 
(2)  die  five  DoD  packet  switching  High 
Level  Protocols  (HLPs):  (I)  Internet 
Protocol  (IP)  MII^STD  1777;  (II) 
Transmission  Control  Protocol  (TCP). 
MIL-STD  1778;  (III)  File  Transfer 
Protocol  (FTP),  MIL-STD  1780;  (IV) 
Simple  Mail  Transfer  Protocol,  MIL  STD 
1781;  and  (V)  TELNET,  MIL-STD  1782: 
and  (3)  the  AUTODIN  Mode  I  Protocol. 
Accreditation  will  be  offered  first  for  the 
X.25  protocol.  Accreditation  will  be 
offered  next,  at  least  45  days  later,  for 
the  DoD  HLPs  (IHV).  Accreditation  for 
AUTODIN  Mode  I  protocol  will  be 
offered  last,  after  the  initial  X.25 
protocol  accreditations  have  been 
completed. 

Procedure  Prior  to  Application 

Any  testing  laboratory  interested  in 
becoming  accredited  under  this  LAP 
should  contact  the  Manager,  Laboratory 
Accreditation,  at  the  address  shown 
above,  specifying  the  protocols  of 
interest.  The  laboratory  will  be  sent  the 
proposed  technical  documents  for  the 
requested  protocol  accreditation  as  they 
become  available  and  will  be  invited  to 
submit  comments  for  their  revision 
within  45  days  of  the  publication  date  of 
this  notice  in  the  case  of  the  X.25 
protocol  and  of  the  mailing  dates  of  the 
documents  for  the  HLP  and  AUTODIN 
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protocols.  A  meeting  of  all  interested 
parties  will  be  scheduled  after  each  of 
the  closing  dates  to  resolve  conflicting 
comments.  If  none  arise,  no  meeting  will 
be  scheduled.  The  completed  technical 
documents,  instructions,  fee  schedules, 
and  applications  will  be  sent  separately 
for  each  protocol  as  they  become 
available  to  all  laboratories  that  have 
previously  requested  them. 
EaniMt  Ambler, 
Director. 

Dated:  ]uly  15. 1988. 
(FR  Doc.  8»-16439  Filed  7-20-88:  8:45  am] 

MLLINO  COOE  3Sie-13-M 


International  Lat>oratory  Accreditation 
Conference  (ILAC)  1988;  Invitation  To 
Participate  and  Public  Meeting 

agency:  National  Bureau  of  Standards, 

Commerce. 

ACTION:  Invitation  to  participate  in  ILAC 

88  Conference  and  announcement  of 

public  meeting. 

DATES:  Tenth  ILAC  meeting.  Auckland. 
New  Zealand,  October  17-21, 1988. 
Open  Pre-Conference  Meeting.  National 
Bureau  of  Standards.  Gaithersburg.  MD. 
September  16. 1988.  Closing  Date  for 
Delegate  Appointment,  August  15. 1988. 
summary:  The  Tenth  International 
Laboratory  Accreditation  Conference 
(ILAC)  will  be  held  in  Auckland.  New 
Zealand.  October  17-21. 1988.  ILAC  is 
an  informal  organization  of 
approximately  42  nations  and  12 
international  organizations  whose 
overall  purpose  and  objective  is  to 
promote:  (1)  The  development  of 
national  programs  for  accrediting  testing 
laboratories.  (2)  the  employment  of 
harmonized  accreditation  criteria,  and 
(3)  the  development  of  bilateral  or 
multilateral  arrangements  which  would 
encourage  importers  to  accept  the 
results  of  tests  and  data  made  by 
laboratories  that  have  been  accredited 
under  a  laboratory  accreditation 
program  in  exporting  nations. 

Conferences  in  support  of  ILAC's 
stated  purpose  have  been  held  since 
1977.  to  develop  information  about 
laboratory  accreditation  systems,  to 
provide  a  forum  for  discussing 
differences  among  such  systems,  to 
describe  basic  principles  and  criteria  for 
operating  such  systems,  and  to  develop 
bilateral  or  other  arrangements  which 
would  establish  mutual  recognition  of 
such  systems  or  of  test  reports,  issued  by 
laboratories  accredited  under  such 
systems.  These  bilateral  arrangements 
are  intended  to  minimize  technical 
barriers  to  trade. 

The  U.S.  Delegation  is  chaired  by  the 
Deputy  Associate  Director  for  Industry 


and  Standards.  Anyone  interested  in 
attending  this  meeting  in  Auckland  as  a 
member  of  the  U.S.  Delegation,  using  his 
or  her  own  financial  resources  for 
registration  fees,  hotel  accommodations, 
food,  and  travel  expenses,  is  invited  to 
submit  a  request  by  August  15, 1988.  to 
Mr.  George  Uriano,  Deputy  Associate 
Director  for  Industry  and  Standards. 
National  Bureau  of  Standards,  Admin. 
A603,  Gaithersburg,  MD  20899.  Such 
persons  should  have  a  background  in 
standards  development,  laboratory 
accreditation,  product  testing  or  product 
certification  activities. 

Notice  is  also  given  that  the  U.S. 
Delegation  will  hold  an  open  pre- 
conference  meeting  at  10:00  a.m.  on 
Friday,  September  16. 1988.  in  Lecture 
Room  C  of  the  Administration  Building 
at  the  National  Bureau  of  Standards, 
Gaithersburg,  Maryland,  to  prepare  for 
the  conference.  The  meeting  attendees 
and  delegates  will:  (1)  Review  ILAC 
Task  Force  and  Committee  reports.  (2) 
consider  the  position  that  the  U.S. 
Delegation  should  take  in  response  to 
those  reports,  (3)  prepare  any  proposed 
resolution  for  introduction  at  ILAC  88, 
and  (4)  consider  any  additional  matters 
of  interest.  The  pre-conference  meeting 
will  be  chaired  by  Mr.  Uriano. 

Anyone  wishing  to  attend  this 
meeting,  which  is  open  to  the  public,  or 
provide  information  on  proposals  for 
consideration  by  the  delegation,  should 
notify  Mr.  George  Uriano.  National 
Bureau  of  Standards.  Admin.  A603, 
Gaithersburg.  MD  20899.  telephone:  301- 
975-4003,  by  September  1. 1988. 

Date:  July  15. 1988. 
Ernest  Ambler, 

Director. 

(FR  Doc.  88-16441  Filed  7-20-88:  8:45  am] 

BNJJNO  COOE  M10-19-II 


PiMic  Meeting  on  U.S.  Technical 
Participation  in  OIML  International 
Conference 

AOKNCV:  National  Bureau  of  Standards. 

Commerce. 

action:  Notice  of  meeting. 

summary:  The  National  Bureau  of 
Standards  will  hold  a  public  meeting  to 
discuss  U.S.  technical  participation  in 
the  8th  Quadrennial  Conference  of  the 
International  Organization  of  Legal 
Metrology  (OIML).  The  principal  focus 
of  the  meeting  will  be  on  twenty-six 
proposed  OIML  International 
Recommendations  on  legal  measuring 
instruments  that  will  be  presented  for 
sanction  at  the  Conference.  These 
proposed  Recommendations  and  OIML- 
member  nations'  technical  comments  on 
them  will  be  reviewed  with  interested 


parties  who  will  be  given  also  an 
opportunity  to  present  their  views  on 
relevant  issues  of  the  Conference. 

date:  September  7. 1988  from  9:30  am  to 
4:00  pm. 

Location  of  Meeting:  National  Bureau 
of  Standards,  Administration  Building, 
Lecture  Room  D,  Gaithersburg,  MD. 

Status:  This  is  a  meeting  open  to  all 
interested  parties.  Participants  with  an 
expressed  interest  in  particular  topics 
may  obtain  limited  copies  of  the 
Conference  technical  agenda,  including 
the  proposed  OIML  International 
Recommendations.  Presentation  of  oral 
and  written  statements  by  interested 
parties  should  be  arranged  and 
scheduled  beforehand. 
PON  FURTMER  INFORMATION  CONTACT: 
Samuel  E.  Chappell;  Chief,  Office  of 
Standards  Management;  National 
Bureau  of  Standards.  Gaithersburg.  MD 
20899:  telephone  (301)  975-4023. 

SUPPLEMENTARY  INFORMATION:  The 

International  Organization  of  Legal 
Metrology  (OIML)  is  a  treaty 
organization  in  which  the  United  States 
and  49  other  member  nations 
participate.  Its  principal  purpose  is  to 
harmonize  national  laws  and  regulations 
pertaining  to  testing  and  verifying  the 
performance  of  legal  measuring 
instruments  used  for  equity  in  commerce 
and  for  monitoring  and  maintaining 
public  health  and  safety.  The 
harmonized  results  are  to  promote 
international  trade  of  affected 
instruments  and  products. 

The  quadrennial  meeting  of  the  OIML 
International  Conference  will  take  place 
in  Sidney.  Australia  from  October  24-28, 
1988.  At  that  time,  twenty-six  proposed 
International  Recommendations  on  legal 
measuring  instruments  will  be 
considered  for  sanction  by  the  member 
nations.  These  Recommendations  and 
the  OIML-member  nations  holding  the 
responsible  secretariat  for  each  are  as 
follows: 

PRl  Measuring  Assemblies  for  Liquids 
Other  Than  Water  Fitted  with  Volume 
Meters  (West  Germany,  France) 
PR2  Visual  Disappearing — Filament 

Pyrometers  (USSR) 
PR3  Western  Tubes  for  Measurement  of 
Erythrocyte  Sedimentation  Rate  (West 
Germany) 
PR4  Verification  Methods  for  Indicating 
Pressure  Gauges.  Vacuum  Gauges  and 
Pressure- Vacuum  Gauges  with  Elastic 
Sensing  Elements  and  Direct 
Indication  by  Pointer  and  Graduated 
Scale — Ordinary  Instruments  (USSR) 
PR5  Verification  Methods  for  Recording 
Pressure  Gauges.  Vacuum  Gauges  and 
Pressure- Vacuum  Gauges  with  Elastic 


Sensing  Elements — Ordinary 

Instruments  (USSR) 
PR6  Information  on  Package  Labels 

(USSR) 
PR7  Road  and  Rail  Tankers  (France. 

Rumania) 
PR8  Measuring  Devices  and  Measuring 

Systems  for  Cryogenic  Liquids  (USA) 
PR9  Gas  Chromatographs  for  Measuring 

Pollution  from  Pesticides  and  toxic 

Substances  (USA) 
PRIO  Gas  Chromatographs  Mass 

Spectrometer/Data  System  for 

Analysis  of  Organic  Pollutants  in 

Water  (USA) 
PRll  Heat  Meters  (West  Germany) 
PR12  Resistance-Thermometer  Sensors 

Made  of  Platinum,  Cooper  or  Nickel 

for  Industrial  and  Commercial  Use 

(USSR) 
PR13  Automatic  Measurement  of  the 

Level  of  Liquid  in  Fixed  Storage  Tanks 

(The  Netherlands) 
PR14  General  Provisions  for  Volumetric 

Gas  Meters  (West  Germany) 
PR15  Diaphram  Gas  Meters  (The 

Netherlands) 
PR16  Rotary  Piston  Gas  Meters  and 

Turbine  Gas  Meters  (West  Germany) 
PR17  Drum  Meters  for  Alcohol  and 

Supplementary  Devices  (West 

Germany) 
PR18  Net  Content  in  Packages 

(Switzerland) 
PR19  Integra  ting- Averaging  Sound  Level 

Meters  (Switzerland) 
PR20  Electroencephalographs; 

Metrological  Characteristics  and 

Methods  and  Means  of  VeriHcation 

(USSR) 
PR21  Electrocardiographs;  Metrological 

Characteristics  and  Methods  and 

Means  of  Verification  (USSR) 
PR22  Measurement  of  the  Speed  of 

Vehicles  by  Radar  Equipment 

(Switzerland] 
PR23  Non-Automatic  Weighing 

Instruments  (France,  West  Germany) 
PR24  Wood  Moisture  Meters  (USSR) 
PR25  Focimeters  (Hungary) 
PR26  Electronic  Weighing  Instruments 

(USA) 

Date:  )uly  14. 1988. 
Ernest  Ambler. 
Director. 
|FR  Doc.  88-16440  Filed  7-20-88:  8:45  am] 

BILUNG  COOE  SS10-13-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Modification 
Request;  Sea  Life  Parte.  Inc.  (P10D) 

Notice  is  herby  given  that  Sea  Life 
Park.  Inc.,  Makapuu  Point,  Waimanalo, 
Hawaii  96795,  has  requested  a 
modification  of  Permit  No.  629,  issued  on 


March  23, 1988  (52  FR  48315).  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

The  Permit  Holder  was  authorized  to 
take  and  import  four  (4)  false  killer 
whales  [Pseudorca  crassidens)  from 
Japan  for  permanent  maintenance  in  a 
public  display  program.  The  Permit 
Holder  is  now  requesting  to  modify  that 
Permit  to  allow  the  taking  to  occur  in 
Hawaiian  waters. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  The 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reason  why  a 
hearing  on  this  particular  modiHcation 
request  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  AppUcant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  request  are  available  for 
review  by  interested  persons  in  the 
following  offices: 
Office  of  Protected  Resources  and 

Habitat  Programs.  Permit  Division, 

1825  Connecticut  Avenue  NW., 

Washington.  DC;  and 
Director,  Southwest  Region,  National 

Marine  Fisheries  Service.  300  South 

Ferry  Street.  Terminal  island. 

California  90731. 
Nancy  Foster. 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service. 

Date:  July  15. 1988. 
[FR  Doc.  88-16359  Filed  7-20-88;  8:45  am] 

BILLING  COOE  3SI9-22-M 


Marine  Mammals;  Issuance  of  Permit; 
Dr.  Douglas  Wartzoic  (P375A) 

On  April.  11, 1988.  notice  was 
published  in  the  Federal  Register  (53  FR 
11894)  that  an  application  had  been  filed 
by  Dr.  Douglas  Wartzok,  Professor  and 
Chairman,  Department  of  Biological 
Sciences.  Purdue  University.  Fort 
Wayne,  Indiana  46805-1499  to  take 
Weddell  seals  [Leptonychotes  weddelli) 
for  scientific  research. 

Notice  is  hereby  given  that  on  July  15, 
1988  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1401),  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 
Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine 

Fisheries  Services.  1825  Connecticut 

Avenue  NW..  Room  805,  Washington, 

DC:  and 
Director.  Northest  Region,  National 

Marine  Fisheries  Service,  14  Elm 

Street,  Federal  Building,  Gloucester, 

Massachusetts  01930. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs. 

Date:  July  15. 1988. 
|FR  Doc.  88-16411  Filed  7-20-88:  8:45  am] 
BILUNG  CODE  3510-23-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Request  for 
Bilateral  Consultations  With  the 
Government  of  Thailand  To  Review 
Trade  in  Category  369-0 

July  IS.  1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit.  

EFFECTIVE  DATE:  July  22. 1988. 
AUTHORmr:  Executive  Order  11651  of 
March  3. 1972.  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Bilateral 
Textile  Agreement  of  July  27  and  August 
8, 1983. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textile  and 
Apparel.  U.S.  Department  of  Commerce. 
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(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 
SUPFLEMCNTAIIV INRMMATKM:  On  June 
30, 1988.  the  Government  of  the  United 
States  requested  consultations  with  the 
Government  of  Thailand  regarding 
cotton  dish  towels  in  Category  369-D. 
produced  or  manufactured  in  Thailand. 

Pending  a  mutually  satisfactory 
solution,  the  United  States  has  decided 
to  control  imports  of  Category  360-D 
during  the  ninety-day  consultation 
period.  If  no  solution  is  reached  the 
consultation  period,  the  United  States 
may  establish  a  prorated  limit  for  the 
period  June  30. 1988  through  December 
31, 1988  at  a  level  of  111.292  pounds. 

A  summary  market  statement 
concerning  Category  369-0  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  369-D,  under 
the  agreement  with  Thailand,  or  in  any 
other  aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
products  included  in  the  category,  is 
invited  to  submit  10  copies  of  such 
comments  or  information  to  {ames  H. 
Babb,  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230. 

Please  be  advised  that  imports  of 
Category  369-D  (cotton  dishtowels)  from 
Thailand  are  within  Category  369-0 
(other  than  luggage),  and  will  require  a 
369-0  visa.  The  visa  arrangement  for 
this  category  will  remain  unchanged 
until  a  part-category  visa  for  369-D  is 
agreed  upon  by  both  the  United  States 
and  Thailand  Governments. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
113100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue.  NW.. 
Washington,  DC. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  of 


the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  369-D.  Should  such  a  solution 
be  reached  in  consultations  with  the 
Government  of  Thailand,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  uitegories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Regbter  notice 
52  FR  47745,  published  on  December  16. 
1987). 

|ame«  H.  Bal>i>, 

Chairman,  Committee  for  the  Implemenlalion 
of  Textile  Agreements. 

Tliailaiid— Mwfcel  SUiam«il 

Category  369  Pt. — Cotton  Dish  Towels 

June  1988 

Summary  and  Conclusions 

United  Sidles  imports  of  cotton  dish 
towels— Category  3d9  Pt.— from  Thailand 
were  1B3  thousand  pounds  (133  thousand 
dozen)  during  Itie  year  ending  March  1988,  up 
39  percent  from  the  132  thousand  pounds  (112 
thousand  dozen)  imported  a  year  earlier. 
During  the  first  quarter  of  1988,  imports  from 
Thailand  reached  79  thousand  pounds  (52 
thousand  dozen),  four  times  the  amount 
imported  during  the  flrsl  quarter  of  1987. 

The  sharp  and  substantial  increase  of  low- 
valued  imports  of  Category  369  Pt.  dish 
towels  from  Thailand  is  a  real  risk  of  market 
disruption. 

Production  and  Market  Share 

U.S.  production  of  cotton  dish  towels 
declined  from  8.1  million  dozens,  in  1964  to 
6.6  million  in  1985,  a  decrease  of  19  percent. 
Production  In  1986  partially  recovered, 
reaching  7.3  million  dozen,  but  fell  again  in 
1967  to  a  level  of  6.2  million  dozen,  15  percent 
below  1986  level  and  23  percent  l>elow  the 
1984  level. 

The  U.S.  producers'  share  of  the  market  for 
domestically  produced  and  imported  dish 
towels  declined  in  every  year  since  1984, 
falling  from  54  percent  in  1984  to  37  percent  in 
1987. 

Imports  and  Import  Penetration 

U.S.  imports  of  Category  369  Pt.  dish  towels 
from  all  sources  have  been  on  the  rise  since 
1964.  reaching  a  record  level  of  10.5  million 
dozen  in  1987,  an  increase  of  51  percent  over 
the  1984  level.  During  the  first  three  months 
of  1988,  imports  of  cotton  dish  towels  were  up 
13  percent  over  the  comparable  period  in 
1967. 

The  ratio  of  imports  to  domestic  production 
doubled,  increasing  from  85  percent  in  1984  to 
169  percent  in  1987. 

Import  Values 

During  the  period  January-March  1968.  72 
percent  of  Thailand's  Category  366  Pt.  dish 


towel  imports  entered  under  TSUSA  Nos 
366.1720  and  366.2420— cotton  terry  dish 
towels.  The  duly-paid  landed  values  of 
Category  369  Pt.  dish  towels  from  Thailand 
are  well  t>elow  the  U.S.  producers'  prices  for 
comparable  dish  towels. 

Comnaittae  for  the  Impl— lentalion  of  Textile 
AgreenMols 

July  IS,  i9ea 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C.  20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  2(M  of  the  Agncullural  Act  of  1956.  as 
amended  (7  U.S.C.  1854)  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  30. 
1973,  as  further  amended  on  |uly  31, 1986; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of  )uly 
27, 1983  and  August  8, 1983,  as  amended  and 
extended,  twtween  the  Governments  of  the 
United  States  and  Thailand:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on  |uly 
22, 1988.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  the  Category  360-D,'  produced  or 
manufactured  in  Thailand  and  exported 
during  the  ninety-day  period  which  began  on 
June  30, 1988  and  extends  through  Septeml)er 
27, 1988.  in  excess  of  64.219  pounds.* 

Textile  products  in  Category  369-D  which 
have  t>een  exported  to  the  United  States  prior 
to  June  30. 1968  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  369-0  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  use.  1448(b)  or  1484(a)(l)(Al  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

Textile  products  in  Category  369-D  shall 
continue  to  require  a  "36M)"  *  visa. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  thai  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(PR  Doc.  88-16396  Filed  7-20-68: 8:45  am) 

MtUNQ  CODE  JSIO-OIMI 


'  In  Category  389-0,  only  TSltSA  numt>era 
365.6615.  MW.1720,  3e6.174a  3M.a02a  3e6.204a 
366.2420.  366.2440  and  366.2860. 

*  The  limit  hat  ttot  been  ad)ualed  (o  account  for 
any  importi  exported  after  |une  28. 1968. 

'  In  Calpgory  360-0.  all  TSUSA  numbers  except 
706.32ia  706J650  and  706.4111  if  Category  360-1. 
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Announcement  of  Request  for 
Bilateral  Textile  Consultations  Witti  the 
Government  of  ttie  United  Arab 
Emirates 

July  15. 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnOM:  Notice. 

Authority:  Executive  Order  11651  of 
March  3, 1972,  as  amended;  section  204 
of  the  Argicultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 
FOR  FURTHER  INFORMA-nON  CONTACT 
)erome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 
SUPPlfMENTARY  INFORMATION:  On  June 
27. 1968,  the  Government  of  the  United 
States  requested  consultations  with  the 
Government  of  the  United  Arab 
Emirates  regarding  cotton  and  man- 
made  fiber  textile  products  in  Categories 
338/339,  340/640,  341/641  and  347/348, 
produced  or  manufactured  in  the  United 
Arab  Emirates. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the  United 
Arab  Emirates  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  later  establish  limits  for  the  entry 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  the  United  Arab 
Emirates  and  exported  during  the 
twelve-month  period  which  began  on 
June  27, 1988  and  extends  through  June 
26, 1989,  at  levels  of  176,565  dozen 
(Categories  338/339),  157,919.  dozen 
(Categories  340/640),  121,205  dozen 
(Categories  341/641]  and  115.942  dozen 
(Categories  347/348). 

Summary  market  statement 
concerning  these  categories  follow  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  these  categories,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in  the 
categories,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  lames  H.  Babb,  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 


Office  of  Textiles  and  Apparel.  Room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  338/339,  340/640,  341/641 
and  347/348.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  United  Arab 
Emirates,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987). 

lames  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

United  Arab  Emirates — Market  Statement 

Men 's  and  Boys ',  Women 's  and  Girls '  Cotton 
Knit  Shirts  and  Blouses  (Category  338/339) 

June  1988 

Summary  and  Conclusions 

U.S.  imports  of  cotton  knil  shirts  and 
blouses  (Category  338/339)  from  the  United 
Ardb  Emirates  increased  steeply  in  1987,  and 
the  rapid  growth  has  continued  unabated  in 
1988.  Imports  of  Category  338/339  from  the 
United  Arab  F.miratcs  in  the  calendar  year 

1987  were  22  times  the  1986  level.  In  January- 
March  1988,  these  imports  were  seven 
thousand  times  higher  than  the  levels  in  the 
same  period  of  1987.  The  U.S.  government 
regards  with  seriousconcern  the  alarming 
increase  over  a  short  period  of  time  in  a 
sensitive  category  of  imports  from  an 
uncontrolled  supplier. 

Further,  cotton  knit  shirts  and  blouses  from 
the  United  Arab  Emirates  enter  the  U.S. 
market  at  an  average  price  66  percent  below 
the  price  of  domestically  produced  cotton 
knit  shirts  and  blouses  and  on  average  45 
percent  below  the  price  of  most  foreign 
produced  cotton  knit  shirts  and  blouses  in  the 
United  States  market. 

The  levels  reached  by  U.S.  imports  of 
cotton  knit  shirts  and  blouses  from  the  United 
Arab  Emirates  in  the  first  three  months  of 

1988  would,  if  maintained  throughout  the 
current  year,  reach  an  annualized  level  of 
neariy  580  thousand  dozen.  The  U.S.  market 
for  these  products  has  been  disrupted.  The 
sharp  and  substantial  growth  of  imports  of    ° 
these  products  from  the  United  Arab 
Emirates  at  prices  66  percent  below  the 
domestic  price  will  contribute  to  this 
disruption,  particularly  if  the  annual  level  of 
imports  reaches  the  annualized  amount 
indicated  by  the  first  three  months  of  data.  At 


this  level.  United  Arab  Emirates"  imports 
would  equal  or  exceed  the  import  limits  for 
these  products  established  with  several 
major  country  suppliers  which  are 
participants  in  the  Arrangement  Regarding 
International  Trade  in  Textiles  (the  MFA|. 
The  United  Arab  Emirates'  duty-paid  landed 
values  are  on  average  45  percent  below  the 
duty-paid  landed  values  of  those  MKA 
countries  whose  annual  import  limits  would 
be  equaled  or  exceeded  by  imports  from  the 
United  Arab  Emirates.  The  U.S.  Government 
is  concerned  that  rapidly  rising  imports  from 
an  uncontrolled  non-MFA  supplier  will 
frustrate  and  undermine  U.S.  efforts  to 
maintain  orderly  growth  of  imports  through 
the  bilateral  agreements  negotiated  under  the 
auspices  of  the  MFA. 
Import  Penetration  and  Market  Share 

Between  1982  and  1987  U.S.  production  of 
cotton  knit  shirts  and  blouses  remained 
relatively  flat  while  imports  more  than 
doubled.  The  ratio  of  imports  to  domestic 
production  in  Category  338/339  increased  to 
133  percent  in  1987.  up  fn)m  60  percent  in 
1982.  The  U.S.  manufacturers'  share  of  this 
market  declined  by  20  percent  points, 
dropping  from  63  percent  in  1982  to  43 
percent  in  1987. 
Duty-Paid  Value  and  U.S.  Producers'  Price 

The  United  Arab  Emirates  ships  in  twenty 
individual  tariff  product  classifications  in 
Category  338/339.  The  three  TSUSA 
classifications  in  which  the  United  Arab 
Emirates  ships  the  majority  of  their  338/339 
garments,  representing  44  percent  of  their 
shipments  during  the  first  three  months  of 
1988,  are  as  follows:  TSUSA  number 
381.4130— men's  and  boys'  cotton  knit  shirts, 
excluding  l-shirts.  sweatshirts  and  tank  tops, 
not  ornamented:  TSUSA  number  384.2915— 
women's  and  girls'  cotton  knit  T-Shirts.  not 
ornamented;  and  TSUSA  number  384.2950— 
women's  cotton  knit  shirts,  excluding  T-shirls 
and  sweatshirts,  not  ornamented.  These 
garments  entered  the  U.S.  at  duty-paid 
landed  values  on  average  66  percent  below 
U.S.  producers'  prices  for  comparable 
garments. 

United  Arab  Emirates— Market  SUtement 

Men  s  and  Boys '  Cotton  and  Man  Made  Fiber 
Woven  Shirts  (Category  340/640) 
June  1988 
Summary  and  Conclusions 

U.S.  imports  of  mens  and  boys'  cotton  and 
man-made  fiber  woven  shirts  (Category  340/ 
640)  from  the  United  Arab  Emirates  increased 
steeply  in  1987,  and  the  rapid  growth  has 
continued  unabated  in  1988.  Imports  of 
Category  340/640  from  the  United  Arab 
Emirates  in  the  calendar  year  1987  were 
seven  times  the  1986  level.  In  January-March 
1988.  these  imports  were  three  times  above 
the  level  in  the  same  period  of  1987.  The  U.S. 
government  regards  with  serious  concern  the 
alarming  increase  over  a  short  period  of  time 
in  a  sensitive  category  of  imports  from  an 
uncontrolled  supplier. 

Further,  men's  and  boys'  cotton  and  man- 
made  fiber  woven  shirts  form  the  United 
Arab  Emirates  enter  the  U.S.  market  at  an 
average  price  64  percent  below  the  price  of 
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domestically  produced  men's  and  boys' 
cotlon  and  man-made  fiber  woven  shirts  and 
on  average  48  percent  below  the  price  of  most 
foreign  produosd  men's  and  boys'  cotlon  and 
mun-made  Tiber  shirts  in  the  United  Stales 
market. 

The  levels  reached  by  U.S.  imports  of 
men's  and  boys'  cotton  and  man-made  fiber 
woven  shirts  from  the  United  Arab  Emirates 
in  the  first  three  months  of  1968  would,  if 
maintained  throughout  the  current  year, 
reach  an  annualized  level  of  192  thousand 
dozen.  The  U.S.  market  for  these  products 
has  been  disrupted.  The  sharp  and 
substantial  growth  of  imports  of  these 
products  from  the  United  Arab  Emirates  at 
prices  64  percent  below  the  domestic  price 
will  contribute  to  this  disruption,  particularly 
if  the  annunl  level  of  imports  reaches  the 
annualized  amount  indicated  by  the  first 
three  months  of  data.  At  this  level.  United 
Arab  Emirates'  imports  would  equal  or 
exceed  the  import  limits  for  these  products 
established  with  several  major  country 
suppliers  which  are  participants  in  the 
Arrangement  Regarding  International  Trade 
in  Textiles  (the  MFA).  The  United  Arab 
Emirates'  duly-paid  landed  values  are  on 
average  27  percent  below  the  duty-paid 
landed  values  of  those  MFA  countries  whose 
annual  import  limits  would  be  equaled  or 
exceeded  by  imports  from  the  United  Arab 
F.mirales.  The  U.S.  Government  is  concerned 
that  rapidly  rising  imports  from  an 
uncontrolled  non-MFA  supplier  will  frustrate 
and  undermine  U.S.  efforts  to  maintain 
orderly  growth  of  imports  through  the 
bilateral  agreements  negotiated  under  the 
auspices  of  the  MFA. 

Import  Penetration  and  Market  Share 

Between  1982  and  1987  U.S.  production  of 
men's  and  boys'  cotlon  and  man-made  Tiber 
woven  shirts  remained  relatively  flat  while 
imports  increased  by  38  percent.  The  ratio  of 
imports  to  domestic  production  in  Category 
340/640  increased  to  159  percent  in  1987,  up 
from  122  percent  in  1982.  The  U.S. 
manufacturers'  share  of  this  market  declined 
from  45  percent  in  1982  to  39  percent  in  1987. 

Duly-Paid  Value  and  U.S.  Producers'  Price 

Approximately  71  percent  of  Category  340/ 
640  imports  from  the  United  Arab  Emirates 
during  the  first  three  months  of  1988  entered 
under  TSUSA  numbers  381.5650— men's 
cotton  woven  sport  shirts,  except  those  of 
corduroy,  not  ornamented;  and  381.9540 — 
men's  and  boys'  man-made  Tiber  woven  dress 
shirts,  other  than  those  with  two  or  more 
colors  in  the  warp  and/or  the  Tilling,  not 
ornamented.  These  shirts  entered  the  U.S.  at 
landed  duty-paid  values  on  average  64 
percent  below  U.S.  producers'  prices  for 
comparable  garments. 

Market  Statement 

Women 's  and  Ciria '  Cotton  and  Man-Made 
Fiber  Woven  Shirts  and  Blouses  (Category 
341 /»41) 

United  Arab  Emirates — June  1988 

Summary  and  Conclusions 

U.S.  imports  of  women's  and  girls'  cotton 
and  man-made  Tiber  woven  shirts  and 
blouses  (Category  341/641)  from  the  United 
Arab  Emirates  increased  steeply  in  1987.  and 


the  rapid  growth  has  continued  unabated  in 
1988.  Imports  of  Category  341/041  from  the 
United  Arab  Emirates  in  the  calendar  year 
1987  rose  by  more  than  three  and  one  half 
times  over  the  1986  total.  In  January-March 
1988.  these  imports  were  more  than  three 
times  above  the  level  in  the  same  period  of 
1987.  The  U.S.  government  regards  with 
serious  concern  the  alarming  increase  over  a 
short  period  of  time  in  a  sensitive  category  of 
imports  from  an  uncontrolled  supplier. 

Further,  women's  and  girls'  cotton  and 
man-made  Tiber  woven  shirts  and  blouses 
from  the  United  Arab  Emirates  enter  the  U.& 
market  at  an  average  price  74  percent  below 
the  price  of  domestically  produced  women's 
and  girls'  cotton  and  man-made  Tiber  woven 
shirts  and  blouses  and  on  average  61  percent 
below  the  price  of  most  foreign  produced 
women's  and  girls'  cotton  and  man-made 
fiber  woven  shirts  and  blouses  in  the  United 
States  market. 

The  levels  reached  by  U.S.  imports  of 
women's  and  girls'  cotton  and  man-made 
Tiber  woven  shirts  and  blouses  from  the 
United  Arab  Emirates  in  the  first  three 
months  of  1988  would,  if  maintained 
throughout  the  current  year,  reach  an 
annualized  level  of  nearly  270  thousand 
dozen.  The  U.S.  market  for  these  products 
has  been  disrupted.  The  sharp  and 
substantial  growth  of  imports  of  these 
products  from  the  United  Arab  Emirates  at 
prices  74  percent  below  the  domestic  price 
will  contribute  to  this  disruption,  particularly 
if  the  annual  level  of  imports  reaches  the 
annualized  amount  indicated  by  the  first 
three  months  of  data.  At  this  level.  United 
Arab  Emirates'  imports  would  equal  or 
exceed  the  import  limits  for  these  products 
established  with  several  major  country 
suppliers  which  are  participants  in  the 
Arrangement  Regarding  International  Trade 
in  Textiles  (the  MFA).  The  United  Arab 
Emirates'  duty-paid  landed  values  are  on 
average  SO  percent  below  the  duty-paid 
landed  values  of  those  MFA  countries  whose 
annual  import  limits  would  be  equaled  or 
exceeded  by  imports  from  the  United  Arab 
Emirates.  The  U.S.  Government  is  concerned 
that  rapidly  rising  imports  from  an 
uncontrolled  non-MFA  supplier  will  frustrate 
and  undermine  U.S.  efforts  to  maintain 
orderly  growth  of  imports  through  the 
bilateral  agreements  negotiated  under  the 
auspices  of  the  MFA. 

Import  Penetration  and  Market  Share 

Between  1982  and  1966  U.S.  production  of 
women's  and  girls'  cotton  and  man-made 
Tiber  woven  shirts  and  blouses  remainded 
relatively  flat  while  imports  more  than 
doubled  reaching  a  record  level  in  1986.  The 
ratio  of  imports  to  domestic  production  in 
Category  341/641  increased  to  104  percent  in 
1988.  up  from  49  percent  in  1982.  The  U.S. 
manufacturers'  share  of  this  market  declined 
by  18  percentage  points  dropping  from  67 
percent  in  1982  to  49  percent  in  1986.  In  1987, 
U.S.  production  dropped  sharply  failing  21 
percent  below  the  1966  level  to  its  lowest 
level  in  the  decade.  Imports  in  1987  declined 
from  their  1986  record  level,  but  remained  at 
the  second  highest  level  on  record.  The 
import  to  production  ratio  increased  to  118 
percent  in  1987  as  the  U.S.  manufacturers' 
share  of  the  market  fell  to  46  percent. 


Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  72  percent  of  Category  341/ 
641  imports  from  the  United  Arab  Emirates 
during  the  Tirst  three  months  of  1988  entered 
under  TSUSA  numbers  384.4606— women's 
cotton  woven  blouses  with  two  or  more 
colors  in  the  warp  and/or  the  filing,  not 
ornamented:  384.4614— women's  cotton 
woven  blouses,  other  than  those  of  poplin, 
broadcloth  and  those  with  two  or  more  colors 
in  the  warp  and/or  the  Tiling,  not  ornamented: 
and  384.4616 — girls'  cotton  woven  blouses, 
other  than  those  of  poplin,  broadcloth  and 
those  with  two  or  more  colors  in  the  warp 
and/or  the  Tiling.  These  blouses  entered  the 
U.S.  at  duly-paid  landed  values  on  average  74 
percent  below  U.S.  producers'  prices  for 
comparable  blouses. 

United  Anb  Emiratea— Marital  Slatamenl 

Men 's  and  Boys ',  Women 's  and  Girls '  Cotton 
Trousers,  Slacks  and  Shorts  (Category  347/ 
348) 

June  1968 

Summary  and  Conclusions 

U.S.  imports  of  cotton  trousers,  slacks  and 
shorts  (Category  347/348)  from  the  United 
Arab  Emirates  increased  sharply  in  1987,  and 
the  rapid  growth  has  continued  unabated  in 
1988.  Imports  of  Category  347/348  from  the 
United  Arab  Emirates  in  the  calendar  year 
1987  rose  by  42  percent  over  the  1986  total.  In 
January-March  1968.  these  imports  were  78 
times  higher  than  the  levels  in  the  same 
period  of  1967.  The  U.S.  government  regards 
with  serious  concern  the  alarming  increase 
over  a  short  period  of  time  in  a  sensitive 
category  of  imports  from  an  uncontrolled 
supplier. 

Further,  cotton  trousera,  slacks  and  shorts 
from  the  United  Arab  Emirates  enter  the  U.S. 
market  at  an  average  price  70  percent  below 
the  price  of  domestically  produced  cotton 
trousers,  slacks  and  shorts  and  on  average  56 
percent  below  the  price  of  most  foreign 
produced  cotlon  trousere,  slacks  and  shorts 
in  the  United  States  market. 

The  levels  reached  by  U.S.  imports  of 
cotton  trousera,  slacks  and  shorts  from  the 
United  Arab  Emirates  in  the  Tiral  three 
months  of  1988  would,  if  maintained 
throughout  the  current  year,  reach  an 
annualized  level  of  nearly  400  thousand 
dozen.  The  U.S.  market  for  these  products 
has  been  disrupted.  The  sharp  and 
substantial  growth  of  imports  of  these 
products  from  the  United  Arab  Emirates  at 
prices  70  percent  below  the  domestic  price 
will  contribute  to  this  disruption,  particularly 
if  the  annual  level  of  imports  reaches  the 
annualized  amount  indicated  by  the  Tirst 
three  months  of  data.  At  this  level.  United 
Arab  Emirates'  imports  would  equal  or 
exceed  the  import  limits  for  these  products 
established  with  several  major  country 
suppliers  which  are  participants  in  the 
Arrangement  Regarding  International  Trade 
in  Textiles  (the  MFA).  The  United  Arab 
Emirates'  duty-paid  landed  values  are  on 
average  44  percent  below  the  duty-paid 
landed  values  of  those  MFA  countries  whose 
annual  import  limits  would  be  equaled  or 
exceeded  by  imports  from  the  United  Arab 
Emirates.  The  U.S.  Government  is  concerned 
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thill  rapidly  rising  imports  from  an 
uncontrolled  non-MFA  supplier  will  fruslrale 
and  undermine  U.S.  efforts  to  maintain 
orderly  growth  of  imports  through  the 
bilateral  agreements  negotiated  under  the 
auspices  of  the  MFA. 
import  Penetration  and  Market  Share 

Between  1982  and  1987  U,S.  production  of 
cotton  trousers,  slacks  and  shorts  remained 
relatively  flat  while  imports  more  than 
doubled.  The  ratio  or  imports  to  domestic 
production  in  Category  347/348  increased  to 
70  percent  in  1987,  up  from  33  percent  in  1982. 
The  U.S.  manufacturers'  share  of  IhisinarkH 
declined  fr(»m  75  percent  in  1982  to  59  percent 
in  1987. 
Duly-Paid  Value  and  U.S.  Producers'  Price 

Approximately  65  percent  of  Category  347/ 
348  imports  from  the  United  Arab  Emirates 
during  the  first  three  months  of  1988  entered 
under  TSUSA  number  384.4723— infants', 
other  than  infant  boys  over  24  months  of  age. 
cotton  woven  shorts,  not  ornamented  and 
384.4724 — women's  and  girls  cotton  woven 
shorts,  not  ornamented.  These  garments 
entered  the  U.S.  at  duty-paid  landed  values 
on  average  70  percent  below  U.S.  producers' 
prices  for  comparable  garments. 

|FR  Doc.  88-16397  Filed  7-20-88:  8:45  am| 
BIUJNG  CODE  3S10-OR-«I 


Thursday,  January  21. 1988,  FR  Doc.  8fr- 
1124)  has  been  cancelled. 
Linda  M.  Bynum. 

A  Iternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

July  15, 1988. 

|FR  Doc.  88-16433  Filed  7-20-88:  8:45  amj 

BILUNG  CODE  3S10-01-«I 


summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Low 
Observable  Technology  scheduled  for 
May  4, 1988  as  published  in  the  Federal 
Register  (Vol.  53.  No.  13.  Page  1658, 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Low  Observable  Technology 

action:  Change  in  date  of  advisory 

commilfee  meeting  notice. 

summary:  The  meeting  of  the  Defense 

Science  Board  Task  Force  on  Low 

Observable  Technology  scheduled  for 

June  22-23, 1988  as  published  in  the 

Federal  Register  (Vol.  53.  No.  13,  Page 

1658.  Thursday.  January  21. 198a  FR 

Doc.  8ft-1124)  will  be  held  on  August  24- 

25, 1988. 

Linda  M.  Bynum. 

A I tr mate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

July  15. 1988. 

|KR  Doc.  88-16432  Filed  7-20-88:  8:45  am| 

WLUNa  cooc  sei»-oi-M, 


Defense  Science  Board  Task  Force  on 
Use  of  Conimercial  Components  in 
Military  Equipment 

action:  Notice  of  Advisory  Committee 

Meeting. 

summary:  The  Defense  Science  Board 

Task  Force  on  Use  of  Commercial 

Components  in  Military  Equipment  will 

meet  in  open  session  on  September  13. 

1988  at  TRW.  Fairfax,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  Under  Secretary  of  Defense 
for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  review  issues  concerning 
intellectual  property,  the  domestic 
semiconductor  industry,  and  issues  as 
requested  from  industry. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
July  15. 1988. 

|FR  Doc.  88-16428  Filed  7-20-88:  8:45  am| 
BILUNG  CODE  3810-01-II 


Defense  Science  Board  Task  Force  on 
Low  Observable  Technology 

action:  Cancellation  of  meeting. 


summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Follow-on 
Forces  Attack  scheduled  for  June  28. 
1988  at  the  Pentagon,  Arlington,  Virginia 
as  published  in  the  Federal  Register 
(Vol.  53.  No.  100.  Page  18595.  Tuesday. 
May  24, 1988.  FR  Doc.  88-11615)  will  be 
held  on  July  6, 1988  at  the  BDM 
Corporation,  Rosslyn.  Virginia. 

Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

July  15. 1988. 

|FR  Doc.  86-16430  Filed  7-20-88:  8:45  amj 

WLUNG  CODE  SSIO-OI-M 


Defense  Science  Board  1988  Summer 
Study  on  Countering  Soviet  Fire 
Support 

action:  Change  in  dale  of  advisory 
committee  meeting  notice.  


summary:  The  meeting  of  the  Defense 
Science  Board  1988  Summer  Study  on 
Countering  Soviet  Fire  Support 
scheduled  for  June  1-2, 1988  as 
published  in  the  Federal  Register  (Vol. 
53.  No.  35,  Page  5293.  Tuesday.  February 
23, 1988,  FR  Doc.  88-3772)  will  be  held 
on  June  2-3, 1988. 

Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

July  15, 1988. 

|FR  Doc.  88-16429  Filed  7-20-88:  8:45  am) 

BILLING  CODE  3S10-01-M 


Defense  Science  Board  Task  Force  on 
Foliow-on  Forces  Attack  (FOFA) 

ACTION:  Cancellation  of  meeting. 


Defense  Science  Board  Task  Force  on 
FoUow-on  Forces  Attack 

action:  Change  in  date/location  of 
advisory  committee  meeting  notice. 


SUMMARY:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Follow-on  Forces  Attack  (FXDFA) 
scheduled  for  April  11. 1988  as  published 
in  the  Federal  Register  (Vol.  53.  No.  35. 
Page  5294,  Tuesday,  February  23. 1988, 
FR  Doc.  88-3774)  has  been  cancelled. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
July  15, 1988. 

|FR  Doc.  88-16431  Filed  7-20-88:  6:45  amj 
BILLING  CODE  3S1»-01-«I 


Defense  Science  Board  Task  Force  To 
Review  the  Strategic  Force 
Modernization  Program 

ACTION:  Notice  of  Advisory  Committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  to  Review  the  Strategic 
Force  Modernization  Program  will  meet 
in  closed  session  on  September  27-28, 
October  26-27.  November  8-9.  and 
December  7-8. 1988  at  the  Pentagon, 
Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  examine  strategic  force 
modernization  issues  within  the  context 
of  evolving  Soviet  threat  capabilities, 
potential  strategic  arms  control 
restraints,  and  an  increasingly  austere 
fiscal  environment. 

In  accordance  with  section  10(dJ  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  U.  (1982)).  it  has  been  determined 
that  these  DSB  Task  Force  meetings. 
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concern  matters  listed  in  5  U.S.C. 

552b(c)(l)  (1982),  and  that  accordingly 

these  meetings  will  be  closed  to  the 

public. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

July  la  1988. 

[FR  Doc.  88-16434  Filed  7-20-88;  8:45  am] 

MLUNQ  COOC  M10-01-M 


Defense  Science  Board  Task  Force  on 
Advanced  Naval  Warfare  Concept* 

action:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Advanced  Naval  Warfare 
Concepts  will  meet  in  closed  session  on 
September  23. 1988,  at  the  Center  for 
Naval  Analyses.  Alexandria.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  examine  advanced  naval  warfare 
concepts  and  assess  relevant 
technology,  equipment,  and 
modernization  plans. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  II  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
luly  la  1988. 
jFR  Doc.  88-16423  Filed  7-20-S8:  8:45  am] 

MLUNQ  COOC  M1<M>1-M 


Defense  Science  Board  Task  Force  on 
Army  Subgroup  on  Low  Observable 
Technologies 

ACnON:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Army  Subgroup  on  Low 
Observable  Technologies  will  meet  in 
closed  session  on  September  8-9, 1988, 
at  the  Pentagon,  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 


will  examine  and  provide  advice 
regarding  Army  activities  in  the  area. 
In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92-463.  as  amended  (5  U.S.C. 
App.  II,  (1982)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
)uly  la  1988. 

[FR  Doc.  88-16424  Filed  7-20-8a  a45  am] 
MUNM  coot  M1»«Mi 


Defense  Science  Board  19M  Summer 
Study  on  Assured  Military  Use  of 
Space 

action:  Cancellation  of  meeting. 

summary:  The  meeting  notice  for  the 

Defense  Science  Board  1988  Summer 

Study  on  Assured  Military  Use  of  Space 

scheduled  for  June  9-10, 1988  as 

published  in  the  Federal  Register  (Vol. 

53,  No.  59,  Page  9963,  Monday.  March  28, 

1988,  FR  Doc.  88-6659.)  has  been 

cancelled. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

luly  IS.  1988. 

[FR  Doc.  88-16425  Filed  7-20-«a  8:45  am] 

MLUNQ  COOC  M10-01-M 


Defense  Science  Board  1968  Summer 
Study  on  Assured  Military  Use  of 
Space 

action:  Cancellation  of  meeting. 

summary:  The  meeting  notice  for  the 

Defense  Science  Board  1988  Summer 

Study  on  Assured  Military  Use  of  Space 

scheduled  for  July  12-13. 1988  as 

published  in  the  Federal  Register  (Vol. 

53.  No.  35.  Page  5393,  Tuesday,  February 

23, 1988,  FR  Doc.  88-3771.)  has  been 

cancelled. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

July  15. 1988. 

[PR  Doc.  88-16426  Filed  7-20-88;  8:45  am] 

MLLMO  COOC  M10-01-M 


Defense  Science  Board  Task  Force  on 
Use  of  Commercial  Components  in 
Military  Equipment— Revisit 

action:  Cancellation  of  meeting. 

summary:  The  meeting  notice  for  the 
Defense  Science  Board  Force  on  Use  of 
Commercial  Components  in  Military 


Equipment — Revisit  scheduled  for  June 

17, 1988  as  published  in  the  Federal 

Register  (Vol.  53,  No.  105.  Page  19985, 

Wednesday,  June  1, 1988,  FR  Doc.  88- 

12299)  has  been  cancelled. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

]uly  15. 1968. 

[FR  Doc.  88-16427  Filed  7-20-8a  8:45  am] 

BNJJNQ  COOC  M10-0t-« 


Membership  of  the  Defense  Contract 
Audit  Agency  (DCAA)  Performance 
Review  Boards 

agency:  Defense  Contract  Audit 
Agency,  DOD. 

action:  Notice  of  Membership  of  the 
Defense  Contract  Audit  Agency 
Performance  Review  Boards. 

summary:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Boards  (PRBs)  of 
the  Defense  Contract  Audit  Agency 
(DCAA).  The  publication  of  PRB 
membership  is  required  by  5  U.S.C. 
4314(c)(4).  The  Performance  Review 
Boards  provide  fair  and  impartial  review 
of  Senior  Executive  Service  (SES) 
performance  appraisals  and  make 
recommendations  to  the  Director, 
DCAA,  regarding  flnal  performance 
ratings  and  performance  awards  for 
DCAA  SES  members. 

EFFICTIVE  date:  July  21, 198a  ' 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  Coughlan,  Personnel 
Management  Specialist,  Office  of  the 
Director  of  Personnel  and  Security, 
Defense  Contract  Audit  Agency. 
Department  of  Defense.  Cameron 
Station,  Alexandria,  Virginia.  202/274- 
5798. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  4314(c)(4).  the 
following  are  the  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  DCAA 
Performance  Review  Boards.  They  will 
serve  one-year  terms,  effective  upon 
publication  of  this  notice. 

Headquarters  Performance  Review 
Board 

Mr.  William  Sharkey    Assistant 
Director,  Policy  and  Plans,  Defense 
Contract  Audit  Agency.  Chairperson 

Mr.  Roy  Heidemann  Assistant 
Director,  Operations.  Defense 
Contract  Audit  Agency,  member 

Mr.  John  van  Sanlen    Assistant 
Director.  Resources.  Defense  Contract 
Audit  Agency,  member 


Regional  Performance  Review  Board 

Mr.  Bernard  Topf    Regional  Director, 

Western,  Defense  Contract  Audit 

Agency,  Chairperson 
Mr.  Robert  Hubbard    Regional  Director. 

Southwestern,  Defense  Contract  Audit 

Agency,  member 
Mr.  Robert  Matter    Regional  Director, 

Northeastern,  Defense  Contract  Audit 

Agency,  member 
Linda  M.  Bynum, 

Alternate  Office  of  the  Secretary  of  Defense, 
Federal  Liaison  Officer,  Department  of 
Defense. 
July  15. 1988. 

(FR  Doc.  88-16437  Filed  7-20-88;  8:45  am] 
MLUNQ  COOC  3M1-01-M 


Membership  of  the  Office  of  the 
Secretary  of  Defense  Performance 
Review  Board 

summary:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Office  of  the  Secretary  of  Defense,  DoD 
Field  Activities,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  U.S.  Court  of 
Military  Appeals,  the  Strategic  Defense 
Initiative  Organization,  U.S.  Mission  to 
NATO,  Defense  Advanced  Research 
Projects  Agency,  Defense  Investigative 
Service,  and  the  Defense  Security 
Assistance  Agency.  The  publication  of 
PRB  membership  is  required  by  5  U.S.C. 
4314  (c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  and  performance 
awards  to  the  Secretary  of  Defense. 
EFFECTIVE  DATE:  August  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Sharon  Bobb.  Chief,  Senior 
Executive  Service  and  Classification 
Division,  Directorate  for  Personnel  and 
Security,  WHS,  Office  of  the  Secretary 
of  Defense,  Department  of  Defense,  the 
Pentagon,  (202)  697-8304. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U5.C.  4314  (c)(4),  the 
following  executives  are  appointed  to 
the  OSD  PRB;  specific  PRB  panel 
assignments  will  be  made  from  this 
group.  Executives  listed  will  serve  a 
one-year  renewable  term,  effective 
August  1, 1988. 

Office  of  the  Secretary  of  Defense 

Primary  Members 

Werner  E.  Michel,  Chairman,  Assistant 
To  Tl«e  Secretary  of  Defense 
(Intelligence  Oversight) 

Jordan  E.  Riser,  Director,  American 
Forces  Information  Services 


David  J.  Berteau.  Deputy  Assistant 

Secretary  of  Defense  (Resource 

Management  &  Support) 
Lenard  G.  Campbell.  Director  for  Plans 

and  Systems 
Richard  G.  Howe.  Director.  Theater  and 

Tactical  C»I 
John  E.  Mansfield,  Director.  Strategic 

Technology  Office 
Donald  R.  Greenlee.  Deputy  Director  for 

Plans  &  Programs 
John  V.  Bolino.  Assistant  Deputy 

Director  for  Test  Facilities  Resources 
Charles  R.  Gentzel.  Staff  Specialist  for 

Ground  Air  Defense  Systems 
Deborah  P.  Christie.  Deputy  Director. 

Theater  Assessments  and  Planning 
Robert  L.  Gilliat,  Assistant  General 

Counsel,  Personnel  and  Health  Policy 
Cynthia  Kendall,  Deputy  Director  for 

Program  and  Financial  Control 
Frederick  C.  Smith,  Principal  Director. 

Policy  Analysis 
Thomas  F.  Gamett,  Jr..  Director  for 

Workforce  Relations,  Training  and 

Staffing  Policy 
Albert  V.  Conte,  Deputy  Assistant 

Secretary  of  Defense  (Guard/Reserve 

Manpower  and  Personnel) 
Anthony  R.  Grieco,  Assistant  Director, 

Electronic  Combat  Systems 
John  D.  Martin.  Special  Advisor  for 

International  and  Governmental 

Affairs 
Gregory  D.  Hulcher.  Assistant  Deputy 

Under  Secretary  of  Defense  (Force 

Analysis  Concepts  and  Plans) 
Thomas  F.  Granahan.  Clerk  of  the  Court 
Henry  H.  Gaffney,  Jr.,  Director  for  Plans 
Blair  G.  Ewing,  Director  for  Management 

Improvement 
William  J.  Sharkey,  Jr.,  Director,  Spares 

Program  Management 

Alternate  Members 

John  L.  Laughlin,  Deputy  Assistant 

Secretary  of  Defense  (Guard/Reserve 

Program  and  Budget 
Diane  D.  Fountaine,  Director. 

Information  Systems 
Mick  L  Blackledge,  Assistant  Director 

for  Technology.  KEWO 
Claiborne  D.  Haughton,  Jr.,  Director  for 

Civilian  Equal  Opportunity  Program 
John  E.  Lynch,  Economic  Advisor 
William  M.  McDonald,  Director. 

Freedom  of  Information  and  Security 

Review 
Thomas  E.  Ewald,  Deputy  Director. 

Investigations 
Vincent  D.  Kem,  II,  Director,  Africa 

Region 
William  Kahn,  Director,  Theatre  Nuclear 

Forces  Policy 
George  W.  Bader,  Principal  Director. 

European  and  NATO  Policy 
John  M.  Rnss,  Deputy  Assistant 

Secretary  of  Defense  (Resources) 


/ 


James  W.  Brooks.  Jr.,  Director.  Strategic 

Defensive  and  Theater  Nuclear  Forces 

Division 
Arthur  W.  Pennington.  Director,  Naval 

Forces  Division 
John  H.  McNeill,  Assistant  General 

Counsel  (International  and 

Intelligence) 
Paris  Genalis,  Staff  Specialist  for 

Research 
Walter  B.  Bergmann,  III,  Director, 

Logistics  Planning  and  Analysis 
Michael  J.  Mestrovich.  Director,  Defense 

Medical  Systems  Support  Center 
Joanne  D.  Shuck,  Director,  Resource 

Management 
Irving  Bialick,  Joint  ADP/ 

Communications  Integration 

Manager/Scientific  and  Technical 

Advisor 
William  T.  Marquitz.  Deputy  Director. 

Technology  Assessment  and  Long 

Range  Planning  Office 
Thomas  J.  Welch,  Deputy  Assistant 

Secretary  of  Defense  (Chemical 

Matters) 
Karen  A.  Alderman.  Director.  Civilian 

Requirements  and  Analysis 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
July  18, 1988. 

(FR  Doc.  88-16438  Filed  7-20-8a  8:45  am] 
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Defense  Science  Board  Taak  Force  on 
Technological  and  Operattonal 
Surprise 

action:  Notice  of  Advisory  Committee 
Meetings.  


summary:  The  Defense  Science  Board 
Task  Force  on  Technological  and 
Operational  Surprise  in  the  US-Soviet 
Military  Competition  will  meet  in  closed 
session  on  September  15-16, 1988,  at  the 
DIAC  Building,  Boiling  AFB, 
Washington,  DC. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  evaluate  the  potential  for 
technological  and  operational  surprise 
in  the  U.S.-Soviet  military  competition. 

In  accordance  with  section  VS[d)  of 
the  Federal  Advisory  Committee  Act.    . 
Pub.  L.  No.  92-463.  as  amended  (5 
(U.S.C.  App.  n,  (1982)).  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(cl{l)  (1982),  and  that 
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accordingly  this  meeting  will  be  closed 

to  the  public. 

Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|uly  18, 1988. 

|FR  Doc.  88-16435  Filed  7-20-88;  8:45  am| 
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Department  of  the  Army,  Corps  of 
Engineers, 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  ttie  Local  Flood  Protection 
Project  for  Petersburg,  WV 

agency:  us  Army  Corps  of  Engineers. 
DOD. 

action:  Notice  of  intent  to  prepare  a 
DEIS. 

summary:  . 

1.  Proposed  Action.  The  Corps  of 
engineers,  acting  as  the  Federal  sponsor, 
and  the  local  sponsor,  the  Interstate 
Commission  on  the  Potomac  River  Basin 
(ICPRB),  are  examining  alternative  plans 
for  local  flood  protection  for  Petersburg, 
West  Virginia.  Measures  being 
considered  included  channel 
improvements  and  the  construction  of 
north  and/or  south  bank  levees  along 
the  South  Branch  Potomac  River. 

2.  Alternatives.  In  the  feasibility 
study,  alternatives  being  considered 
include  a  combination  of  earth  levees 
along  one  or  both  banks  of  the  South 
Branch  Potomac  River  and  channel 
improvements  in  the  vicinity  of  the  Main 
Street  Bridge.  Depending  on  the  level  of 
protection,  the  earth  levees  may  range 
from  5.5  to  12.5  feet  high  and  may 
extend  up  to  13.000  feet.  Channel 
improvements  would  consist  of 
deepening  and  concrete  lining  of  a  reach 
of  about  335  feet  Appurtenant  project 
features  would  include  facilities  for 
interior  drainage,  stream  diverson  for 
Johnson  Run,  and  a  number  of  closure 
structures. 

3.  Scoping  Process.  The  proposed 
public  education  and  involvement 
program  is  being  organized  through  the 
local  sponsor  (ICPRB)  and  consists  of 
coordination  meetings  and  distribution 
of  information  to  interested  and  affected 
agencies,  groups,  and  individuals.  Input 
to  the  impact  analysis  is  being  solicited 
through  letter  survey  of  relevant 
agencies  and  news  releases  to  local 
publications.  Major  concerns 
anticipated  include  effects  on  local 
stream  habitat  as  well  as  historical  and 
archaeological  resources.  Efforts  will  be 
made  to  identify  any  and  all  such 
impacts  and  develop  mitigation 
strategies.  Agencies  contacted  include 


the  U.S.  Fish  and  Wildlife  Service,  the 
Environmental  Protection  Agency,  the 
West  Virginia  Department  of  Natural 
Resources,  and  the  West  Virginia 
Department  of  Culture  and  History.  The 
draft  environmental  impact  statement  is 
expected  to  be  available  to  concerned 
agencies  and  the  public  for  review  and 
comment  on  October  1989. 

4.  Address.  Questions  about  the 
project  and  the  draft  environmental 
impact  statement  can  be  answered  by 
Mr.  Larry  J.  Lower,  Chief,  Environmental 
Analysis  Branch,  CENAB-PL^E,  P.O. 
Box  1715,  Baltimore,  Maryland  21203- 
1715  or  Dr.  Nancy  Ehrlich,  Interstate 
Commission  on  the  Potomac  River 
Basin.  Suite  300. 6110  Executive 
Boulevard.  Rockville,  Maryland  20852- 
1908. 

Bernard  E.  Stalmann, 
Colonel,  Corps  of  Engineers,  Commanding. 

Date:  July  5. 1988. 
|FR  Doc.  88-16387  Filed  7-2-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Nosj  84.019, 84.021,  84.022] 

Grants  Available,  etc.:  Fult>right-Hays 
Faculty  Researcti  Abroad  Fellowship 
Program,  etc. 

AOENCV:  Department  of  Education. 
action:  Combined  notice  inviting 
applications  under  Fulbright-Hays 
training  grant  programs:  faculty  research 
abroad,  group  projects  abroad,  and 
doctoral  dissertation  research  abroad 
for  fiscal  year  1989  new  awards. 

Purpose:  Applications  are  invited  for 
new  awards  under  the  Fulbright-Hays 
Training  Grant  Programs  include  the 
Faculty  Research  Abroad.  Group 
Projects  Abroad,  and  Doctoral 
Dissertation  Research  Abroad  Programs. 
Authority  for  these  programs  is 
contained  in  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961  (22  U.S.C. 
2450(b)(6)). 

The  Faculty  Research  Abroad 
Program  offers  opportunities  to  faculty 
members  of  institutions  of  higher 
education  for  research  and  study  abroad 
in  modem  foreign  languages  and  area 
studies. 

The  Group  Projects  Abroad  Program 
provides  grants  to  educational 
institutions  or  nonprofit  organizations 
for  training,  research,  and  study  abroad 
in  modem  foreign  languages  and  area 
studies  by  groups  of  individuals  engaged 
in  a  common  endeavor. 

The  Doctoral  Dissertation  Research 
Abroad  Program  provides  opportunities 
for  graduate  students  to  engage  in  full- 


time  dissertation  research  abroad  in 
modern  foreign  languages  and  areas 
studies. 

Deadline  for  Transmittal  of 
Applications:  October  31, 1988. 

Applications  Available:  August  15, 
1988. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.019,  Faculty  Research 
Abroad  Program;  84.021,  Group  Projects 
Abroad  Program;  or  84.022,  Doctoral 
Dissertation  Research  Abroad  Program. 
400  Maryland  Avenue,  SW.. 
Washington,  DC  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretaryv  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Applications  Delivered  by  Hand:  An 
application  that  is  hand-delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3633.  Regional  Office  Building  3, 
7th  and  D  Streets,  SW.,  Washington.  DC. 

The  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washington.  DC  time)  daily,  except 
Saturdays.  Sundays,  and  Federal 
holidays. 

Eligible  Applicants:  For  the  Faculty 
Research  Abroad  and  Doctoral 
Dissertation  Research  Abroad  Programs, 
eligible  applicants  are  institutions  of 
higher  education. 

For  the  Group  Projects  Abroad 
Program,  eligible  applicants  include 
institutions  of  higher  education.  State 
departments  of  education,  private 
nonprofit  educational  organizations,  and 


consortia  of  such  institutions, 
departments,  and  organizations. 

Priorities:  The  regulations  governing 
the  Faculty  Research  Abroad  Program 
(34  CFR  663.32(c)).  Group  Projects 
Abroad  Program  (34  CFR  662.32(c)) 
provide  for  the  establishment  of  funding 
priorities  by  the  Secretary.  For  Fiscal 
Year  1989.  the  Secretary  has  established 


funding  priorities  for  these  Fulbright- 
Hays  programs.  These  priorites  will  be 
applied  in  accordance  with  the 
provisions  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  75.105(c)(3).  All 
available  funds  for  these  programs  will 
be  reserved  solely  for  applications  that 
propose  research  and  training  focusing 

Fulbright-Hays  Training  Grants  Programs 


upon  one  or  more  of  the  following  world 
areas:  (1)  Africa;  (2)  the  Western 
Hemisphere:  (3)  East  Asia;  (4)  Southeast 
Asia  and  the  Pacific;  (5)  Eastern  Europe 
and  the  U.S.S.R.:  (6)  the  Near  East;  or  (7) 
South  Asia.  Applications  that  propose 
projects  focusing  on  Western  Europe 
will  not  be  funded. 


Title  and  CFDA  Number 


Faculty  Research  Abroad  (CFDA  No.  84.019) 

Group  Projects  Abroad  (CFDA  No.  64  021) 

Doctoral  Dissertation  Research  Abroad  (CFDA  No.  84.022) 


Available  funds 


US  $700.000 

US$2,040,415,  Rs. 

4,500.000  '. 
US  $1,500,000.  Rs. 

1,545,920  '. 


"T 


Estimated  range  of 
awards 


$8,000  to  60,000... 
20,000  to  200.000. 

4,000  to  50,000 


Estimated 
size  of 
awards 


$28,000 
55.000 

17.500 


Esti- 
mated 

nom- 
t>ero( 
awards 


25 
38 

95 


Project 
period  in 
montfts 


310  12 
1.510  12 

6  to  12 


■  Rupee  allocation  front)  tt>e  U.S.-lndia  Fund. 

Applicable  Regulations:  Regulations 
applicable  to  these  programs  include  the 
following: 

(a)  Regulations  governing  the  Higher 
Education  Programs  in  Modern  Foreign 
Language  Training  and  Area  Studies,  34 
CFR  Parts  662.  663,  and  664. 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  Parts  74,  75,  77,  and  78. 

For  Applications  or  Information 
Contact:  Mrs.  Merion  Kane  (Faculty 
Research  Abroad  Program),  Telephone 
(202)  732-3301;  Dr.  Stephney  J.  Keyser 
(Group  Projects  Abroad  Program),  732- 
3394  or  Mr.  John  Paul  (Doctoral 
Dissertation  Research  Abroad  Program), 
(202)  732-3298,  Department  of 
Education.  Mail  Stop  3308,  400  Maryland 
Avenue.  SW.,  Washington,  DC  20202, 

Authorit>':  22  U.S.C.  2452(b)(6). 
Dated:  June  27. 1988. 

Kenneth  D.  Whitehead. 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

\VH  Doc.  88-16395  Filed  7-20-88:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Conduct  of  Employees 

Section  207(fl.  title  18,  United  States 
Code,  authorizes  the  Secretary  of  Energy 
to  waive  the  post-employment 
restrictions  of  subsection  (a)  of  section 
207,  title  18.  United  States  Code,  to 
permit  a  former  employee  with 
outstanding  scientific  or  technological 
qualifications  to  make  appearances 
before  or  communications  to  the 


Department  in  connection  with  a 
particular  matter  which  requires  such 
qualifications,  where  it  has  been 
determined  that  such  a  waiver  would 
serve  the  national  interest. 

It  has  been  established  to  my 
satisfaction  that  Richard  H.  Kropschot. 
formerly  Associate  Director  of  the 
Office  of  Basic  Energy  Sciences  in  the 
Department  of  Energy's  Office  of  Energy 
Research,  has  outstanding  scientific  and 
technological  qualifications  in  the  Tields 
of  physics,  chemistry,  and  materials 
sciences,  and  extensive  experience  in 
management  and  administration  of 
energy  sciences  research  and 
development  programs.  I  am  further 
satisfied  that  it  will  serve  the  national 
interest  to  permit  him,  in  his  capacity  as 
Associate  Laboratory  Director  for 
Energy  Sciences  of  Lawrence  Berkeley 
Laboratory,  to  appear  before  and 
communicate  with  employees  of  the 
Department  of  Energy  and  other 
Government  agencies  with  respect  to 
the  funding,  operation,  and  management 
of  energy  sciences  programs  of  the 
Laboratory.  I  am  satisfied  that  these 
activities  are  in  a  scientific  or 
technological  field  and  require  the 
qualification  stated. 

I  have,  therefore,  waived  the  post- 
employment  prohibitions  of  subsection 
(a)  of  section  207,  title  18,  United  States 
Code,  in  consultation  with  the  Director 
of  the  Office  of  Government  Ethics,  with 
respect  to  contact  by  Dr.  Kropschot  with 
employees  of  the  Department  of  Energy 
and  other  Government  agencies  to 
permit  him  to  undertake  the  stated 
activities. 


Date:  July  15. 1988. 
John  S.  Heningtoa. 

Secretary  of  Energy. 

(FR  Doc  88-16466  Filed  7-2(V-«8;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

IDocket  Nos.  RP88-^S-O00,  RP88-46-O00] 

Arkia  Energy  Resources,  a  Division  of 
Arkia,  Inc.;  Informal  Settlement 
Conference 

July  19. 1988 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above  proceeding  on  August  2. 
1988  at  10:00  a.m.  at  the  o^ces  of  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  for  the  purpose  of 
continuing  to  explore  the  possible 
settlement  of  the  above-referenced 
dockets,  and  in  particular,  the  offer  of 
settlement  to  be  circulated  by  the 
applicant  prior  to  that  time. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  is  invited  to  attend.  Persons 
wishing  to  become  a  party  must  move  to 
intervene  and  receive  intervenor  status 
pursuant  to  the  Commission's 
regulations  (18  CFR  385.214). 

For  additional  information,  contact  J. 
Carmen  Gastilo  (202)  357-5737. 
Lois  D.  Cashell. 
A  cling  Secretary. 
[FR  Doc  88-16482  Filed  7-20-88:  a45  am) 

BILLING  COOE  C717-ei-M 
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(Docket  No.  TA8«-2-«1-001] 

Bayou  Interelale  Pipeline  System; 
SupplemanI  To  FWng 

)uly  19.  ig8& 

Take  notice  that  on  July  1, 1986.  Bayou 
Interstate  Pipeline  System  (Bayou)  fiied 
a  supplement  to  its  June  1. 1988  filing. 
The  supplement  included  a  Substitute 
Sixth  Revised  Sheet  No.  4  and  revised 
Exhibit  B  to  be  effective  August  1, 1988. 

Bayou  state  that,  pursuant  to  Staff 
Request,  its  supplement  relates  to  the 
Purchased  Gas  Cost  Adjustment 
provision  contained  in  section  15  of 
Bayou's  tariff.  A  copy  of  the  supplement 
is  being  mailed  to  Bayou's  jurisdictional 
sales  customer  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  fiS  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  August  8. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoiaO.CaakaU. 
Acting  Secretary. 
|FR  Doc.  88-16475  Piled  7-20-«8: 8:45  ajn.| 
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(Docket  No*.  RPM-207-oei  and  nP*7-SS- 

0051 

Columbia  Gas  Transmission  Corp.; 
Correction  To  FObig 

|uiy  18.  iges. 

Take  notice  that  on  July  8. 1968, 
Columbia  Gas  Transmission 
Corporation  (Columbia)  filed  a 
Substitute  Sixteenth  Revised  Sheet  No. 
ieA2  to  its  FERC  Gas  Tariff.  Original 
Volume  Na  1,  proposed  to  be  effective 
August  1. 1968. 

Columbia  states  that  this  tariff  sheet 
corrects  Sixteenth  Revised  Sheet  No. 
16A2  previously  filed  on  July  1. 1988. 
Columbia  states  that  Sixteendi  Revised 
Sheet  No.  16A2  contained  an 
inadvertent  clerical  error  in  that  the 
proposed  5.33  cent  per  dth  Order  No.  500 
volumetric  surcharge  was  included  in 
the  derivation  of  the  minimum 
commodity  rates  under  Rate  Schedules 
rrS  and  ITS. 


Columbia  states  that  a  copy  of  this 
filing  was  sent  to  all  parties  which  were 
served  with  its  July  1. 1986  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1967)).  All  such  motions  or 
protests  should  foe  filed  on  or  before  July 
25, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loia  D.  CasbeU 
Acting  Secretary. 
(ni  Doc.  88-16476  Filed  7-20-88:  &45  a.m.] 

BtLUNQ  COOC  tm-OI-M 

(Docket  Noe.  TOM-2-23-000  at  aLl 

Eastern  Shore  Natural  Qas  Co.; 
Proposed  Ctwnges  In  FERC  Gas  Tariff 

]uly  18. 1986. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  July  8. 1988,  certain  revised 
and  alternate  revised  tariff  sheets 
included  in  Appendix  A  attached  to  the 
filing.  Such  sheets  are  proposed  to  be 
effective  June  1. 1988  and  August  1. 1988. 
respectively. 

ESNG  states  that  the  reason  for 
making  the  instant  tariff  filing  is 
threefold.  (1)  ESNG  is  filing  substitute 
revised  tariff  sheets  proposed  to  be 
effective  June  1. 1988  in  a  manner 
consistent  with  the  Commission's  order 
issued  May  25. 1988  in  ESNG's  Docket 
No.  TA88-2-23-00a  i.e.,  ESNG  has 
removed  from  the  Demand  Charge  1 
component  of  its  sales  rates  Transco's 
fixed  monthly  charge  for  take-or-pay 
buyout/buydown  costs  of  $65,191.  (2) 
ESNG  is  filing  revised  tariff  sheets 
proposed  to  be  effective  June  1, 1988  to 
properly  reflect  their  correct  pagination 
as  a  result  of  the  Commiaskn's  action  in 
Docket  No.  TA88-2-n23-000  by  letter 
order  dated  May  25. 198&  (3)  ESNG  is 
filing  revised  tariff  sheets  proposed  to 
be  effective  August  1, 1988  in 
accordance  with  S  154.308  of  the 
Commission's  Regulations  and  pursuant 
to  section  21  (Purchased  Gas 
Adjustment  Clause)  of  ESNG's  FERC 
Gas  Tariff  to  reflect  changes  in  its 
jurisdictional  rates  due  to  a  change  in  its 
projected  average  cost  of  gas. 


ESNG  states  that  ccqries  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  t>e  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
25. 1966.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loia  0.  CashsU. 
Acting  Secretary. 
|FR  Doc.  88-16477  Filed  7-20-68;  a-45  amj 

BtLUNQ  coot  (TIT-OI-M 


(Docket  Nos.  TQ66-2-34-000  and  TQM-2- 
34-001] 

Florkia  Qas  Transmisaion  Co4 
Proposed  Changes  In  FERC  Gas  Tariff 

July  18. 1988. 

Take  notice  that  on  June  30. 1988. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff,  to  be 
effective  August  1, 1988. 

FERC  Gas  Taiiff.  Fwsl  Revised  Vohnne 
Nal 

29th  Revised  Sheet  No.  6 

FERC  Gas  Taiiff,  Oii^nal  Vohnne  No.  2 

5l8t  Revised  Sheet  No.  128 

On  July  12. 1988.  FGT  submitted 
Substitute  29th  Revised  Sheet  No.  8 
correcting  a  typographical  error  that 
was  originally  submitted  in  its  June  30. 
1988  filing. 

Reason  for  Filing 

The  above  referenced  tariff  sheets  are 
being  filed  in  accordance  with  S  154.308 
of  the  Commission's  Regulations  and 
pursuant  to  section  15  (Purchased  Gas 
Adjustment  Clause)  of  PGTs  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1  to 
reflect  a  decrease  in  PGTs  Jurisdictional 
rates  due  to  a  decrease  in  its  average 
cost  of  gas  purchased  from  that  reflected 
in  its  Quarterty  PGA  filing.  Docket  No. 
TQ88-1-34-000.  effective  June  1. 1988. 

FGT  states  that  the  effect  of  the 
purchased  gas  cost  reduction  being  filed 


represents  a  decrease  of  .049</therm  for 
Rate  Schedules  G  and  I  and  .02(/Mcf  for 
Rate  Schedule  T-3  as  measured  against 
FGTs  Quarteriy  PGA  filing  in  Docket 
No.  TQ88-1-34-000.  effective  June  1, 
1988. 

FGT  states  that  copy  of  its  filing  has 
been  served  on  all  customers  receiving 
gas  under  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  Original  Volume 
No.  2  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  §  S  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
25. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public  Reference 
Room. 

Lois  0.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-16478  Filed  7-20-88;  8:45  am] 

BtLUNO  COOE  C717-01-M 


(Docket  No.  CP88-2-008] 

Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.;  Sale  of  Natural  Gas 

|uly  19. 1988. 

Take  notice  that  on  July  8. 1988. 
Northern  Natural  Gas  Company, 
Division  of  Erut>n  Corp.  (Northern).  2223 
Dodge  Street,  Omaha,  Nebraska  68102. 
submitted  the  following  information 
regarding  the  sale  of  natural  gas  to  be 
made  to  an  affiliate  under  Northern's 
Rate  Schedule  ISS-2.  pursuant  to  the 
authorization  granted  by  order  in  Docket 
No.  CP88-2-000  issued  March  11, 1988 
(42  FERC  1  61.303). 

(1)  Name  of  Buyer  Enron  Gas 
Processing  Company  (EGP). 

(2)  Location  of  Buyer:  Houston,  Texas. 

(3)  Affiliation  between  Northern  and 
Buyen  EGP  is  a  subsidiary  of  Enron 
Corp.;  Northern  is  a  division  of  Enron 
Corp. 

(4)  Term  of  Sale:  Through  March  31. 
1990. 

(5)  Estimated  Total  and  Maximum 
Daily  Quantities:  Maximum  Daily 
Quantity:  50.000  MMBtu.  Estimated 
Total:  1  Bcf  per  month. 

(6)  Rate:  $1.35/MMBtu. 


Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  within  30  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  order  of 
March  11, 1988.  If  no  protest  is  filed 
within  that  time  or  the  Commission 
denies  the  protest,  the  proposed  sale 
may  continue  until  the  underlying 
contract  expires.  If  a  protest  is  filed. 
Northern  may  sell  gas  for  120  days  from 
the  date  of  commencement  of  service  or 
until  a  termination  order  is  issued, 
whichever  is  earlier. 
iiOis  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-16480  Filed  7-20-68;  8:45  am] 

BILUNQ  COOE  6717-01-M 


( Docket  No.  CP88-239-000] 

Questar  Pipeline  Co.;  Informal 
Technical  Conference 

)uly  18. 1988. 

Take  notice  that  a  conference  will  be 
convened  in  this  proceeding  on  August 
23, 1988.  at  10:00  a.m.  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NW.,  Washington.  DC  for  the  purpose  of 
technical  understanding  of  data 
submitted  by  applicant  in  the  captioned 
proceeding.  Any  party  as  defined  by  18 
CFR  385.102(c)  is  invited  to  attend.  For 
additional  information,  contact  Charles 
Barrow  (202)  357-9049. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-16481  Filed  7-20-88;  8:45  am] 

BILUNG  COOE  e717-01-li 

(Docket  No.  RP88-1 1S-002] 

Texas  Gas  Transmission  Corp.;  Filing 
of  Revised  Tariff  Sheets 

]uly  18. 1988. 

Take  notice  that  on  July  11. 1988 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff: 

FERC  Gas  Tariff,  Original  Volume  No.  1 
Substitute  Fifth  Revised  Sheet  No.  1 
Substitute  Twelfth  Revised  Sheet  No.  10 
Substitute  Twelfth  Revised  Sheet  No.  10-A 
Substitute  Third  Revised  Sheet  No.  76 

FPC  Gas  Taiiff,  Original  Volume  No.  2 

Substitute  Eighth  Revised  Sheet  No.  82 
Substitute  Twenty-Fourth  Revised  Sheet  No. 

333 
Substitute  Ninth  Revised  Sheet  No.  547 
Substitute  Ninth  Revised  Sheet  No.  919 
Substitute  Eleventh  Revised  Sheet  No.  982 


Substitute  Ninth  Revised  Sheet  No.  1005 
Substitute  Second  Revised  Sheet  No.  1123 

FERC  Gas  Tariff,  Original  Volume  No.  2-A 

Substitute  Original  Sheet  No.  1 

Substitute  Original  Sheet  No.  11 

Substitute  Original  Sheet  No.  14 

Substitute  Original  Sheet  No.  20 

Substitute  Original  Sheet  No.  21 

Substitute  Original  Sheet  No.  22 

Substitute  Original  Sheet  No.  23 

Substitute  Original  Sheet  No.  24 

Substitute  Original  Sheet  No.  25 

Substitute  Original  Sheet  No.  26 

Substitute  Original  Sheet  No.  27 

Substitute  Original  Sheet  No.  28 

Substitute  Original  Sheet  No.  29 

Substitute  Original  Sheet  No.  30 

Substitute  Original  Sheet  No.  42 

Substitute  Original  Sheet  No.  43 

Substitute  Original  Sheet  No.  44 

Substitute  Original  Sheet  No.  45 

Substitute  Original  Sheet  No.  46 

Substitute  Original  Sheet  No.  47 

Substitute  Original  Sheet  No.  48 

Substitute  Original  Sheet  No.  49 

Substitute  Original  Sheet  No.  50 

Substitute  Original  Sheet  No.  80 

Substitute  Original  Sheet  No.  81 

Substitute  Original  Sheet  No.  82  . 

Substitute  Original  Sheet  No.  83 

Substitute  Original  Sheet  No.  91 

Substitute  Original  Sheet  No.  92 

Substitute  Original  Sheet  No.  94 

Substitute  Original  Sheet  No.  103 

Substitute  Original  Sheet  No.  110 

Substitute  Original  Sheet  No.  Ill 

Substitute  Original  Sheet  No.  113 

Substitute  Original  Sheet  No.  115 

Substitute  Original  Sheet  No.  119 

Substitute  Original  Sheet  No.  134 

FERC  Gas  Tariff.  Original  Volume  No.  3 

Substitute  First  Revised  Sheet  No.  1 
Substitute  Third  Revised  Sheet  No.  21 
Substitute  Fourth  Revised  Sheet  No.  22 

The  revised  tariff  sheets  are  being 
filed  pursuant  to  the  "Order  Rejecting 
and  Accepting  Tariff  Sheets.  For  Filing. 
Subject  to  Refund  and  Conditions  and 
Ordering  Hearing"  (Suspension  Order) 
43  FERC  Para.  61.324.  issued  by  the 
Commission  on  May  31. 1988.  in  Docket 
No.  RP88-115-000. 

Copies  of  the  revised  tariff  sheets  are 
being  mailed  to  Texas  Gas' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  2.11 
and  2.14  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
25. 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
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the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  i  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loia  O.  CasImU. 
Acting  Secretary. 
(PR  Doc.  88-16479  Filed  7-20-88;  &4S  ain| 

BILUNQ  CODE  tTU-M-m 


[Docket  Nos.  RP«*-67-000  and  RMt-tl- 
000] 

Texas  Eastern  Transmiasion  Cwp; 
Informal  Settlamant  Oonfarancas 

|uly  19.  1988 

Take  notice  that  conferences  will  be 
convened  in  this  proceeding  on  August 
11  and  September  28, 1968,  at  10:00  a jn. 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC.  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c)  or  any  participant  as  defined 
by  18  CFR  385.102(b)  ia  invited  to  attend. 
Persons  wishing  to  become  a  party  most 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations  (IB  CFR 
385.214). 

For  additional  information,  contact 
Dennis  H.  Melvin  at  (202)  357-8076. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-16483  Filed  7-20-88:  8:45  am) 

BILUNQ  CODE  6717-«1-ll 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

aqemct:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $28,348,738.50  (plus 
accrued  interest]  obtained  as  a  result  of 
a  consent  order  which  the  DOE  entered 
into  with  Exxon  Corporation  of  Houston. 
Texas  (Case  No.  KEF  0087).  The  fund 
will  be  available  to  customers  who 
purchased  refined  petroleum  products 
from  Exxon  during  the  period  March  6, 
1973  through  January  27. 1981. 
DATE  AND  ADDWISS:  Applications  for 
Refund  of  a  portion  of  the  consent  order 
funds  must  be  filed  in  duplicate  no  later 
than  February  28, 1989  and  should  be 
addressed  to:  Exxon  Corporation  Refund 


Proceeding  Office  of  Hearings  and 
Appeak,  Department  ol  Eneigy,  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  AJJ  applicatioas 
shoukl  conspicuousijr  display  a 
reference  to  Case  No.  KEF-00B7. 


TOR  nMTM0l  WMMHATKM  OOMTACT: 
Laurie  fireslin.  Staff  Analyst.  Office  of 
Hearings  and  Appeals.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585,  (202)  588-W21. 
suppti—WTAwv  mrowMATioii.  In 
accordance  with  the  prooedaral 
regulations  of  the  Department  of  Energy, 
10  CFR  205.282(c),  notice  is  heteby  given 
of  the  issuance  of  the  Decision  and 
Order  set  out  below.  The  Decision  and 
Order  relates  to  a  consent  order  entered 
into  by  the  DOE  and  Exxon  Corporation 
of  Houston,  Texas.  The  consent  order 
settled  possible  violations  of  the  Federal 
petroleum  price  and  allocation 
violations  with  respect  to  the  firm's 
operations  during  the  period  January  1. 
1973  through  January  27, 1081.  On 
September  10. 1987.  the  Office  of 
Hearings  and  Appeals  issued  a 
Proposed  Decision  and  Order  which 
tentatively  estabhshed  refund 
procedures  and  solicited  comments  from 
interested  parties  concerning  the  proper 
disposition  of  the  consent  order  fund.  52 
FR  35313  (September  18. 1987). 

As  the  Decision  and  Order  indicates. 
Applications  for  Refunds  from  the 
portion  of  the  Exxon  consent  order  fund 
available  for  distribution  to  purchasers 
of  Exxon  refined  petroleum  products 
may  now  be  filed.  Applications  will  be 
accepted  provided  they  are  filed  no  later 
than  February  28. 1989.  Applications  will 
be  accepted  from  customers  who 
purchased  refined  petroleum  products 
from  Exxon  during  the  period  March  6, 
1973  through  January  27, 1981.  The 
specific  information  required  in  an 
Application  for  Refund  is  set  forth  in  the 
Decision  and  Order. 

Dated:  July  14. 1988.  > 

Gsorge  B.  Braznay, 

Director,  Office  ofHearingg  and  Appeals. 
July  14. 1988. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Exxon  Corporation 
Date  of  Filing:  February  6, 1987 
Case  Number:  KEF-0087 

On  February  6. 1987.  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  with 
the  Office  of  Hearings  and  Appeals 
(OHA)  a  Petition  for  the  Implementation 
of  Special  Refund  Procedures  to 
distribute  funds  received  from  Exxon 


Corporation  (Exxon)  under  the  terms  of 
an  October  >,  1986  consent  order 
between  the  DOE  and  Exxon.  In 
accordance  with  die  provisions  of  the 
procedural  regsbtions  at  10  CFR  Part 
205.  Subpart  V.  the  ERA  requests  in  its 
Petition  that  die  OHA  establish  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  alleged  regulatory 
violations  which  were  settled  by  the 
Exxon  consent  order.  On  September  10. 
1987.  the  OHA  issued  a  Proposed 
Decision  and  Order  (PDO)  which 
tentatively  set  forth  procedures  bn 
disbursement  of  the  Exxon  consent 
order  fund.  52  FR  35313  (September  18. 
1987).  We  provided  a  30  day  period  for 
submission  of  oonunects  regarding  the 
proposed  procedures.  The  present 
Decision  will  address  comments  in 
connection  with  the  procedures 
proposed  for  disbursiement  of  the 
portion  of  the  Exxon  fund  allocated  to 
purchasers  of  Exxon  refined  products 
and  will  set  forth  final  prooedures  for 
distribution  of  the  Exxon  refined 
product  pool. 

Section  1  below  sununarizee  the 
tentative  procedures  set  forth  in  the 
PDO  for  distributing  the  Exxon  refined 
product  pool.  Section  II  reviews  and 
considers  the  comments  we  received 
regarding  those  procedures.  Section  III 
sets  forth  the  final  Exxon  refund 
procedures  applicable  to  parties 
claiming  refunds  based  upon  Exxon's 
alleged  overcharges  in  sales  of  refined 
products.  The  Appendix  to  this  Decision 
is  a  suggested  application  form  that 
refund  appUcants  may  use.  Applications 
for  refund  from  the  Exxon  refined 
product  pool  must  be  postmarked  by 
February  28. 1989. 

I.  Summary  of  Proposed  Exxon  Refund 
Procedures 

As  we  stated  in  the  PDO,  Exxon  is  a 
major  integrated  refiner  which  produced 
and  sold  crude  oil  and  a  fiill  range  of 
refined  petroleum  products  during  the 
period  of  federal  price  controls.  The  firm 
was  therefore  subject  to  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations  set  forth  at  6  CFR  Part  ISO 
and  10  CFR  Parts  210,  211,  and  212. 
During  the  price  control  period,  the  ERA 
conducted  an  extensive  audit  of  Exxon's 
operations  and  alleged  in  several 
judicial  and  administrative  proceedings 
that  Exxon  had  violated  certain 
applicable  DOE  price  and  allocation 
regulations  in  its  sales  of  crude  oil  and 
refined  petroleum  products.  Settlement 
discussions  were  held,  and  on  October 
8. 1986,  the  ERA  and  Exxon  finalized  a 
consent  order  (Consent  Order  No. 
REXL00201Z)  that  resolved  issues 
pertaining  to  Exxon's  crude  oil  and 
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refined  petroleum  product  operations 
during  the  period  January  1. 1973 
through  January  27. 1981  (the  consent 
order  period).  Pursuant  to  the  consent 
order.  Exxon  remitted  a  total  of 
$37,798,318  (the  consent  order  fund)  >  to 
the  DOE  for  distribution  through 
Subpart  V.  These  funds  are  being  held  in 
an  interest-bearing  escrow  account 
maintained  at  the  Department  of  the 
Treasury  pending  a  determination 
regarding  their  proper  distribution. 

In  the  PDO,  we  noted  that  the  Subpart 
V  regulations  set  forth  general 
guidelines  which  may  be  used  by  the 
OHA  in  formulating  and  implementing  a 
plan  of  distribution  of  funds  received  as 
a  result  of  enforcement  proceedings.  We 
further  stated  that  the  DOE  policy  is  to 
use  the  Subpart  V  process  to  distribute 
such  funds.  We  therefore  tentatively 
granted  the  ERA's  petition  and  assumed 
jurisdiction  over  disbursement  of  the 
Exxon  consent  order  fund. 

Because  the  consent  order  resolves 
alleged  violations  involving  both  sales 
of  crude  oil  and  refined  petroleum 
products,  we  proposed  to  divide  the 
consent  order  fund  into  two  pools.  As 
we  stated  in  the  PDO.  25  percent  of  the 
alleged  violations  settled  by  the  consent 
order  concern  Exxon's  production  and 
sales  of  crude  oil.  We  therefore 
proposed  that  this  same  percentage  of 
the  Exxon  principal,  or  $9,449,579.50. 
plus  accrued  interest,  be  set  aside  as  a 
pool  of  crude  oil  funds  available  for 
disbursement.  We  further  proposed  that 
75  percent  of  the  principal  contained  in 
the  Exxon  escrow  account, 
$28,348,738.50.  plus  interest  accrued  on 
that  amount,  be  made  available  for 
distribution  to  purchasers  of  Exxon 
refined  petroleum  products  who 
demonstrate  that  they  were  injured  as  a 
result  of  Exxon's  alleged  regulatory 
violations.  It  is  this  latter  sum  which  is 
the  subject  of  this  Decision  and  Order.* 

The  PDO  set  forth  the  procedures 
under  which  purchasers  of  Exxon 
refined  products  could  apply  for  refunds 
from  the  $28,348,738.50  pool  apportioned 
to  refined  products.  In  this  regard,  we 
first  presumed  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  sales  of  refined  product  made  by 
Exxon  during  the  consent  order  period 
and  that  refunds  should  therefore  be 
made  on  a  pro-rata  or  volumetric  basis. 
Under  the  volumetric  refund  approach,  a 
claimant's  allocable  share  of  the  refined 


'  This  amount  consist*  of  the  principal  content 
order  amount  of  $36,930,350  plus  $867,962  in  interest 
which  accrued  prior  to  Exxon's  payment  to  the 
DOE. 

*  The  Tinal  procedure*  for  disbursing  the  Exxon 
crude  oil  refund  pool  were  set  forth  in  Eme$t  A. 
Allerkamp,  17  DOE  f  8S.07S  (1988). 


product  pool  is  equal  to  the  number  of 
gallons  of  covered  products  purchased 
during  the  consent  order  period  times 
the  per  gallon  refund  amounL  In  the 
PDO,  we  tentatively  set  the  per  gallon 
'  refund  amount  at  $0.0002419  per  gallon. 
We  derived  this  figure  by  dividing  the 
consent  order  funds  allocated  to  the 
Exxon  refined  product  pool 
($28,348,738.50)  by  the  approximate 
number  of  gallons  of  covered  products 
other  than  crude  oil  which  Exxon  sold 
from  March  8. 1973.  the  date  that  Exxon 
became  subject  to  the  Federal  price 
controls  under  Special  Rule  No.  1  (38 
Fed.  Reg.  8283  (March  8, 1973)).  through 
the  date  of  decontrol  for  the  relevant 
product  (117,185.00a000  gallons). 

In  accordance  with  prior  Subpart  V 
proceedings,  we  also  proposed  to  adopt 
a  number  of  presumptions  regarding 
injury  for  certain  categories  of  Exxon 
refined  product  purchasers.  First,  we 
tentatively  adopted  the  presumption 
that  an  end-user  or  ultimate  consumer  of 
Exxon  petroleum  products  whose 
business  is  unrelated  to  the  petroleum 
industry  was  injured  by  the  alleged 
overcharges  settled  by  the  consent 
order.  Unlike  regulated  firms  in  the 
petroleum  industry,  members  of  this 
group  generally  were  not  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases. 
Consequentiy,  analysis  of  the  impact  of 
the  alleged  overcharges  on  the  final 
prices  of  goods  and  services  produced 
by  members  of  this  group  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  We  therefore  proposed  that 
end-users  of  Exxon  refined  petroleum 
products  need  only  document  their 
purchase  volumes  from  Exxon  during 
the  consent  order  period  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges  and 
to  receive  a  full  volumetric  refund. 

We  also  proposed  that,  in  order  to 
receive  a  full  volumetric  refund,  a 
claimant  whose  prices  for  goods  and 
services  are  regulated  by  a 
governmental  agency,  e.g..  a  public 
utility,  or  by  the  terms  of  a  cooperative 
agreement  needs  only  to  submit 
documentation  of  purchase  volumes 
used  by  itself  or.  in  the  case  of  a 
cooperative,  sold  to  its  members. 
However,  we  stated  ^at  a  regulated 
firm  or  cooperative  will  also  be  required 
to  certify  that  it  will  pass  any  refund 
received  through  to  its  customers  or 
member-customers,  provide  us  with  a 
full  explanation  of  how  it  plans  to 
accomplish  the  restitution,  and  certify 


that  it  will  notify  the  appropriate 
regulatory  body  or  membership  group  of 
its  receipt  of  the  refund.  This  latter 
requirement  is  based  upon  the 
presumption  that,  with  respect  to  a 
regulated  firm,  any  overcharges  would 
have  been  routinely  passed  through  to 
its  customers  through  the  operation  of 
automatic  adjustment  mechanisms. 
Similarly,  any  refunds  received  would 
be  passed  through  to  its  customers.  With 
respect  to  a  cooperative,  in  general,  the 
cooperative  agreements  which  control 
prices  would  ensure  that  the  alleged 
overcharges  and,  similarly,  refunds 
would  be  passed  through  to  its  member- 
customers. 

We  also  tentatively  adopted  the 
presumption  that  a  firm  who  resold 
Exxon  products  and  requests  a  small 
refund  was  injured  by  the  alleged 
regulatory  violations.  Under  the 
proposed  small  claims  presumption,  a 
refiner,  reseller,  or  retailer  seeking  a 
refund  of  $5,000  or  less,  exclusive  of 
interest,  would  not  be  required  to  submit 
evidence  of  injury  beyond 
documentation  of  the  volume  of  Exxon 
covered  products  it  purchased  during 
the  consent  order  period.  As  we  have 
noted  in  numerous  prior  proceedings, 
there  may  be  considerable  expense 
involved  in  gathering  the  types  of  data 
necessary  to  support  a  detailed  claim  of 
injury;  in  some  cases,  that  expense 
might  possibly  exceed  the  expected 
refund.  Consequentiy.  failure  to  allow 
simplified  application  procedures  for 
small  claims  could  deprive  injured 
parties  of  their  opportunity  to  obtain  a 
refund.  Furthermore,  use  of  the  small 
claims  presumption  is  desirable  in  that  it 
allows  the  OHA  to  process  the  large 
number  of  routine  refund  claims 
expected  in  an  efficient  manner. 

We  also  tentatively  adopted  a  40 
percent  presumptive  level  of  injury  for 
all  medium-range  claimants  in  this 
proceeding,  whereby,  in  lieu  of  making  a 
detailed  showing  of  injury,  a  refiner, 
reseller,  or  retailer  claimant  whose 
allocable  share  exceeds  $5,000  may  elect 
to  receive  as  its  refund  the  larger  of 
$5,000  or  40  percent  of  its  allocable 
share  up  to  $50,000.  We  stated  that  the 
us  of  this  presumption  reflects  our 
conviction  that  these  claimants  were 
likely  to  have  experienced  some  injury 
as  a  result  of  the  alleged  overcharges. 
We  therefore  tentatively  determined  to 
adopt  the  single  general  presumptive 
level  of  injury  of  40  percent  for  all 
medium-range  claimants,  regardless  of 
the  refined  products  they  purchased, 
based  upon  the  analyses  in  prior 
proceedings,  most  notably  in  Gulf  Oil 
Corp..  16  DOE  ^  85,381  (1987). 
Consequently,  we  proposed  that  an 
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applicant  in  this  group  would  only  be 
required  to  provide  documentation  of  its 
purchase  volumes  of  Exxon  refined 
petroleum  products  during  the  consent 
order  period  in  order  to  be  eligible  for  a 
refund  of  40  percent  of  its  total  allocable 
share. 

II.  Comments  Regarding  Distribution  of 
the  Exxon  Refined  Product  Pool 

The  only  comments  we  received 
concerning  our  proposed  procedures  for 
disbursement  of  the  Exxon  refined 
product  pool  were  submitted  by  the 
Petroleum  Marketers'  Association  of 
America  (PMAA).  In  its  comments,  the 
PMAA  expressed  general  support  for  the 
proposed  procedures.  However,  it 
questioned  the  appropriateness  of  a 
general  presumptive  level  of  injury  of  40 
percent  for  all  medium-range  claimants, 
regardless  of  the  products  they 
purchased.  Specifically,  the  PMAA 
suggests  that  we  adopt  higher 
presumptive  levels  of  injury  for  medium- 
range  refmer,  reseller,  and  retailer 
purchasers  of  natural  gas  liquid 
products  (NGLPs)  and  middle  distillates 
as  we  did  in  Getty  Oil  Co.,  15  DOE 
fl  85.064  (1986). 

The  PMAA  has  not  provided  us  with 
convincing  reasons  why  we  should 
abandon  or  revise  the  general 
presumptive  level  of  injury  tentatively 
adopted  in  the  PDO.  The  analysis  in  the 
Getty  special  refund  proceeding  was 
largely  based  upon  data  specific  to  that 
proceeding.  There  is  no  evidence  that 
the  firm-speciHc  data  utilized  in  the 
Getty  proceeding  should  have  any 
bearing  in  the  present  case.  Furthermore 
from  an  administrative  standpoint,  a 
single  cross-the-board  presumptive  level 
of  injury  allows  us  to  streamline  the 
process  of  evaluation  of  the  numerous 
applications  expected.  We  will  therefore 
adopt  the  40  percent  presumptive  level 
of  injury  for  all  medium-range  refiner, 
reseller,  and  retailer  purchasers  of 
Exxon  covered  products  as  proposed  in 
the  PDO. 

The  PMAA  also  urges  that  we  allow 
all  refund  applicants  to  submit  in 
support  of  their  Applications  yearly 
schedules  of  their  purchase  volumes  of 
Exxon  covered  products  instead  of  the 
monthly  schedules  which  we  have 
required  in  most  prior  proceedings.  We 
are  not  persuaded  that  a  blanket 
approval  of  the  use  of  yearly  purchase 
volume  schedules  is  appropriate.  In 
evaluating  a  refund  application,  we  are 
willing  to  accept  reasonable  estimates 
of  the  applicant's  purchase  volumes.  In 
those  cases  where  an  applicant  submits 
estimates,  submission  of  only  an  annual 
schedule  masks  certain  factors  which 
help  us  to  determine  the  authenticity  of 
the  estimates,  such  as  seasonal  patterns 


in  purchases.  In  such  cases,  it  is  clearly 
beneficial  to  be  able  to  rely  upon 
monthly  figures.  However,  we  will 
accept  annual  purchase  volume  data  if 
submitted  in  a  form  that  convinces  us 
that  the  data  is  reasonably  accurate, 
such  as  a  computer  printout  of 
purchases  provided  by  Exxon,  or  if 
submitted  with  supporting 
documentation. 

Having  considered  these  comments, 
we  will  assume  jurisdiction  over  the 
Exxon  consent  order  fund  and  will  issue 
the  final  refund  procedures  applicable  to 
refund  claims  from  the  Exxon  refined 
product  pool.  These  procedures  are  set 
forth  in  Section  III  below. 

III.  Refund  Procedures  for  the  Exxon 
Refined  Product  Pool 

A.  Standards  for  Evaluation  of 
Refined  Product  Refund  Claims.  This 
Section  sets  forth  the  standards 
applicable  to  refund  claims  from  the 
Exxon  refined  product  pool  by 
purchasers  of  Exxon  products  who 
demonstrate  that  they  were  injured  by 
Exxon's  alleged  violations.  From  our 
experience  with  Subpart  V  proceedings, 
we  expect  that  potential  applicants  will 
fall  into  the  following  categories  of 
Exxon  refined  product  purchasers:  (i) 
End-users,  i.e..  ultimate  consumers;  (ii) 
regulated  entities,  such  as  public  utilities 
or  cooperatives;  and  (iii)  refiners, 
resellers,  and  retailers. 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  purchases  of  Exxon 
refined  petroleum  products  during  the 
consent  order  period.  If  the  product  was 
not  purchased  directly  from  Exxon,  the 
claimant  must  provide  a  statement 
setting  forth  its  reasons  for  maintaining 
that  the  product  originated  with  Exxon.* 

In  addition,  a  refiner,  reseller,  or 
retailer  claimant,  except  those  who 
choose  to  utilize  the  injury  presumptions 
set  forth  below,  will  be  required  to  make 
a  detail  showing  that  it  was  injured  by 
the  alleged  overcharges.  This  showing 
will  generally  consist  of  two  distinct 
elements.  First,  the  claimant  will  be 
required  to  show  that  it  maintained 


'  Indirect  purchaser*  who  establish  that  the 
purchases  originated  with  Exxon  will  be  eligible  for 
a  refund  unless  the  direct  purchaser  has  tiled  a 
refund  claim  and  established  that  it  did  not  pass 
through  the  alleged  Exxon  overcharges  to  its 
customers.  Compare  Southern  Union  Co/Union 
Carbide  Corp..  16  DOE  f  85.028  (1967)  (full  refund  to 
indirect  purchaser)  with  Reaourcet  Extraction  Sr 
Processing  Co./Mobil  Oil  Corp..  15  DOE  1  85,145 
(1986).  reconsideration  denied.  15  DOE  1  85,334 
(1987)  (no  refund  to  indirect  purchaser).  The  level  of 
the  refund  will  depend  on  (i)  whether  the  indirect 
purchaser  falls  within  one  of  the  classes  of 
applicant  whose  injury  is  presumed,  or 
demonstrates  injury,  and  (ii)  whether  the 
intermediate  supplier  demonstrates  that  It  absorbed 
a  portion  of  the  alleged  overcharges. 


"banks"  of  unrecouped  increased 
product  costs  (banked  costs)  in  excess 
of  the  refund  claimed.*  See  10  CFR 
212.83(e)  (refiners)  and  212.93(e) 
(resellers  and  retailers).  Second, 
because  a  showing  of  banks  alone  is  not 
sufficient  to  establish  injury,  the 
claimant  must  provide  evidence  that 
market  conditions  precluded  it  from 
increasing  its  prices  to  pass  through  the 
additional  costs  associated  with  the 
alleged  overcharges.  See  National 
Helium  Corp./Atlantic  Richfield  Co.,  11 
DOE  1  85,257  (1984),  off  d  sub  nam. 
Atlantic  Richfield  Co.  v.  DOE,  \  618  F. 
Supp.  1199  (D.  Del.  1985).  Such  a 
showing  could  consist  of  a 
demonstration  that  the  firm  suffered  a 
competitive  disadvantage  as  a  result  of 
its  purchases  from  Exxon.  Id.,  See  alsa 
Allied  Materials  Corp. /Great  Plains 
Corp.,  13  DOE  \  85.289  (1985). 

1.  Presumptions  for  Claims  Based 
upon  Refined  Product  Purchases.  As 
discussed  above  and  in  the  PDO, 
refunds  will  generally  be  made  on  a  pro- 
rata lor  volumetric  basis.'  In  the  present 
case,  we  expect  an  exceedingly  large 
number  of  refund  applications  to  be 
filed.  As  a  result  of  our  experience  in 
previous  special  refund  proceedings, 
especially  those  arising  from  global 
settlements  with  large  refiners,  we  have 
decided  to  simplify  the  calculation  of 
refunds  by  increasing  the  per  gallon 
volumetric  refund  amount  to  $0.00025 
(l/40thofacent).« 

We  will  also  adopt  the  presumptions 
set  forth  in  the  PDO  regarding  injury  for 
claimants  in  each  category  listed  below. 
These  presumptions  will  generally 
simplify  the  refund  proces  and  will  help 
to  ensure  that  refund  claims  are 
evaluated  in  the  most  efficient  and 
equitable  manner  possible. 


*  Claimants  who  have  previously  relied  upon 
banked  costs  in  order  to  receive  refunds  in  other 
special  refund  proceedings  should  subtract  those 
refunds  from  the  cumulative  banked  costs  submitted 
in  this  proceeding.  See  Husky  OH  Co./Metro  Oil 
Products.  Inc.  16  DOE  1  85.090  at  88.179  (1967). 

'  Because  we  realize  that  the  impact  on  an 
individual  claimant  may  have  been  greater  than  the 
volumetric  amount,  we  will  allow  any  purchaser  to 
file  a  refund  application  based  upon  a  claim  that  an 
allocation  on  the  basis  of  a  specirically  alleged 
overchar^  amount  should  be  used  in  considering 
its  refund  application.  See.  e.g..  Standard  Oil  Co. 
(Indianal/Army  and  Air  Force  Exchange  Service.  12 
DOE  I  85.015  (1984). 

*  This  represents  a  3%  increase  from  S.0002419. 
CF.  Conoco  Inc..  13  DOE  1  85.318  at  8a791  n.  8 
(1985)  (volumetric  amount  rounded  to  nearest  1/100 
of  a  cent  for  the  sake  of  simplicity  of  calculation).  In 
addition,  a*  in  previous  cases,  we  are  establishing  ■ 
minimum  refund  amount  of  SlS.OO.  We  have  found 
through  our  experience  that  the  cost  of  processing 
claims  for  amounts  less  than  S15.00  outweighs  the 
l>enents  of  restitution  in  those  instances.  See  Mobil 
Oil  Corp..  13  DOE  1  85.339  (1985). 
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a.  End-users.  In  order  to  make  a 
sufficient  showing  that  they  were 
injured  as  a  result  of  Exxon's  alleged 
overcharges,  end-users  of  Exxon  refined 
petroleum  products  need  only  document 
their  purchase  volumes  from  Exxon 
during  the  consent  order  period.^ 

b.  Regulated  Firms  and  Cooperatives. 
A  claimant  whose  prices  for  goods  and 
services  are  regulated  by  a  government 
agency,  e.g.,  a  pubUc  utility,  or  by  the 
terms  of  a  cooperative  agreement,  will 
not  be  required  to  make  a  detailed 
demonstration  of  injury.*  Such  a 
claimant  (i)  must  submit  documentation 
of  purchase  volumes  used  by  itself  or.  in 
the  case  of  a  cooperative,  sold  to  its 
members;  (ii)  must  certify  that  it  will 
pass  any  refund  received  through  to  its 
customers  or  member-customers, 
provide  us  with  a  full  explanation  of 
how  it  plans  to  accomplish  the 
restitution;  and  (iii)  must  certify  that  it 
will  notify  the  appropriate  regulatory 
body  or  membership  group  of  its  receipt 
of  the  refund. 

c.  Refiners,  Resellers,  and  Retailers 
Seeking  Refunds  of  $5,000  or  Less.  A 
refiner,  reseller,  or  retailer  seeking  a 
refund  of  $5,000  or  less,  exclusive  of 
interest  (i.e.,  who  purchased  less  than 
20,000.000  gallons  of  Exxon  refined 
petroleum  products  during  the  consent 
order  period),  will  not  be  required  to 
submit  evidence  of  injury  beyond 
documentation  of  the  volume  of  Exxon 
refined  petrolum  products  it  purchased 
during  the  consent  order  period. 

d.  Medium-Range  Refiner,  Reseller, 
and  Retailer  Claimants.  In  lieu  of 
making  a  detailed  showing  of  injury,  a 
refiner,  reseller,  or  retailer  claimant 
whose  volumetric  share  exceeds  $5,(XX) 
may  elelct  to  receive  as  its  refund  the 
larger  of  $5,000  or  40  percent  of  its 
allocable  share  up  to  $50,000.*  These 
claimants  will  only  be  required  to 
provide  documentation  of  their  purchase 
volumes  of  Exxon  refined  petroleum 
products  during  the  consent  order 
period.'" 


'  A  firm  that  purchased  products  from  Exxon  for 
use  as  fuel  or  raw  materials  in  business  operations 
that  were  subjected  to  the  DOE  regulations  will  be 
treated  as  refiner,  reseller,  or  retailer,  as  applicable. 
See  Seminole  Refining.  Inc..  12  DOE  1 85,188  at 
88,576  (1985):  Notional  Helium  Corp./Farmland 
Industries.  11  DOE  f  85.257  at  88.472  (1984). 

*  A  cooperative's  sales  to  non-members  will  be 
treated  in  the  same  manner  as  sales  by  other 
resellers.  See  Marathon  Petroleum  Co.,  14  DOE 

1  85.269  at  88,515  (1986). 

*  That  is.  claimants  who  purchased  between 
20.000.000  gallons  and  500.000.000  gallons  of  Exxon 

_  refined  petroleum  products  during  the  consent  order 
period  (medium-range  claimants)  may  elect  to 
utilize  this  presumption.  Claimants  who  purchased 
more  than  500.000.000  gallons  may  elect  to  limit 
their  claim  to  $50,000. 

'^  A  claimant  who  makes  a  detailed 
demonstration  of  injury  will  be  eligible  to  receive  a 


e.  Spot  Purchasers.  We  also  are 
adopting  the  rebuttable  presumption 
that  a  refiner,  reseller,  or  retailer  who 
made  only  spot  purchases  from  Exxon 
did  not  suffer  injury  as  a  result  of  these 
purchases."  Accordingly,  a  spot 
purchaser  claimant  must  submit  specific 
and  detailed  evidence  to  rebut  the  spot 
purchaser  presumption  and  to  establish 
the  extent  to  which  it  was  injured  as  a 
result  of  its  spot  purchases  from  Exxon. 
In  prior  proceedings  we  have  stated  that 
refunds  will  be  approved  for  spot 
purchasers  who  demonstrate  that  (i) 
they  made  ^he  spot  purchases  for  the 
purpose  of  ensuring  a  supply  for  their 
base  period  customers  customers  rather 
than  in  anticipation  of  financial 
advantage  as  a  result  of  those 
purchases,  and  (ii)  they  were  forced  by 
market  conditions  to  resell  the  product 
at  a  loss  that  was  not  subsequently 
recouped.  See  Quaker  State  Oil  Refining 
Corp. /Certified  Gasoline  Co.,  14  DOE 

H  85,465  (1986). 

f.  Consignees.  A  consignee  agent  is  a 
firm  that  distributed  covered  products 
pursuant  to  a  contractual  agreement 
with  a  refiner,  under  which  the  refiner 
retained  title  to  the  products,  specified 
the  price  to  be  paid  by  the  purchaser 
and  paid  the  consignee  a  commission 
based  upon  the  volume  of  covered 
products  it  distributed.  10  CFR  212.31 
(definition  of  "consignee  agent").  We 
are  adopting  our  proposed  rebuttable 
presumption  that  consignees  of  Exxon 
refined  petroleum  products  were  not 
injured  as  a  result  of  their  arrangement 
with  their  refiner/supplier.  See,  e.g..  Jay 
Oil  Co.,  16  DOE  \  85,147  (1987). 
However,  a  consignee  may  rebut  this 
presumption  of  non-injury  by 
estabUshing  that  "[its]  sales  volumes, 
and  [its]  corresponding  commission 
revenues,  declined  due  to  the  alleged 
imcompetitiveness  of  [the  consent  order 
firm's]  practices."  See  Gulf  Oil  Corp./ 
CF.  Canter  Oil  Co.,  13  DOE  \  85,388  at 
88,962  (1986). 


refund  equal  to  its  full  allocable  share.  However,  a 
claimant  who  attempts  to  make  a  detailed  showing 
of  injury,  but  instead  provides  evidence  that  leads 
us  to  conclude  that  it  passed  through  all  of  the 
alleged  overcharges  will  receive  no  refund.  If  we 
conclude  that  claimant  who  attempts  to  prove  injury 
absorbed  some  of  the  alleged  overcharges,  we  will 
grant  a  partial  refund  based  upon  the  extent  of  the 
injury  sliown  and  not  the  S5.000  or  40  percent 
presumptions.  See  Union  Texas  Petroleum  Corp./ 
Arrow  Enterprises,  Inc.,  15  DOE  H  85.087  (1988); 
Quaker  State  Oil  Refining  Corp./Campbell  Oil  Co., 
15  DOE  1  85.089  (1986). 

"  As  we  have  previously  stated,  spot  purchasers 
tend  to  have  considerable  discretion  as  to  the  timing 
and  market  in  which  to  make  purchases  and 
therefore  would  not  have  made  spot  market 
purchases  from  a  firm  at  increased  prices  unless 
they  were  able  to  pass  through  the  full  amount  of 
the  firm's  selling  price  to  their  own  customers.  See 
Office  of  Enforcement,  8  DOE  \  82.597  at  85.396-97 
(1981). 


2.  Allocation  Claims.  We  also 
recognize  that  we  may  receive  claims 
based  upon  Exxon's  alleged  failure  to 
furnish  petroleum  products  that  it  was 
obliged  to  supply  to  the  claimant  under 
the  DOE  allocation  regulations.  See  10 
CFR  Part  211.  We  will  evaluate  refund 
applications  based  upon  allocation 
claims  by  referring  to  the  standards  set 
forth  in  Decisions  such  as  Standard  Oil 
Co.  (Indiana),  10  DOE  \  85.048  at  88.220 
(1982),  and  Aztex  Energy  Co.,  12  DOE 
\  85,116  (1984).  Under  those  standards 
an  allocation  claimant  first  must 
demonstrate  the  existence  of  a  supplier/ 
purchaser  relationship  with  the  consent 
order  firm  and  the  likelihood  that  the 
consent  order  firm  failed  to  furnish 
petroleum  products  that  it  was  obliged 
to  supply  to  the  claimant  under  10  CFR 
Part  211.  Secondly,  the  claimant  must 
provide  evidence  that  it 
contemporaneously  notified  the  DOE 
about,  or  otherwise  sought  redress  fivm 
the  alleged  allocation  violation.  Finally, 
it  must  establish  that  it  was  injured  and 
document  the  extent  of  the  injury. 

B.  Refund  Application  Requirements. 
We  will  not  accept  Applications  for 
Refund  fix)m  purchasers  of  refined 
petroleum  products  sold  by  Exxon 
between  March  6, 1973  and  January  27, 
1981.  There  is  no  s]}ecific  appUcation 
form  that  must  be  used.  However,  a 
suggested  format  for  Exxon  Applications 
for  Refund  is  set  forth  in  the  Appendix 
to  this  Decision.  Retailer  applicants 
using  the  suggested  format  must  file  a 
separate  form  (with  supporting 
schedules)  for  each  retail  station  for 
which  a  refund  is  requested.  All 
Applications  for  Refund  must  contain 
the  following  information: 

(1)  A  conspicuous  reference  to  "Exxon 
Refund  Proceeding — Case  No.  KEF- 
0087"  and  the  name  and  address  of  the 
applicant  during  the  period  for  which 
the  claim  is  filed,  as  well  as  the  name  to 
whom  the  refund  check  should  be  made 
out  and  the  address  to  which  the  check 
should  be  sent. 

(2)  The  name,  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  for  additional  information 
concerning  the  Application. 

(3)  The  manner  in  which  the  applicant 
used  the  Exxon  product  e.g.,  whether  the 
applicant  is  a  refiner,  petroleum  jobber, 
gas  station,  consumer,  consignee  agent, 
pubHc  utility,  or  cooperative. 

(4)  Monthly  schedules  of  the 
applicant's  purchases  of  each  refined 
petroleum  product  that  it  purchased 
from  Exxon  from  March  6, 1973  through 
the  date  of  decontrol  of  that  product  (see 
p.  3  of  suggested  application  form).  The 
applicant  must  incUcate  the  source  of 
this  volume  information  and,  if 
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estimates  were  used,  the  estimation 
method  must  be  explained. 
Alternatively,  the  applicant  may  submit 
yearly  schedules  that  are  (i) 
convincingly  accurate  on  their  face 
(such  as  computer  printouts  provided  by 
Exxon),  or  (ii)  accompanied  by  adequate 
supporting  documentation. 

(5)  If  the  applicant  was  supplied 
directly  by  Exxon,  it  must  provide  its 
Exxon  customer  number.  If  the  applicant 
was  an  indirect  purchaser,  it  must 
submit  the  name  and  address  of  its 
immediate  supplier  and  indicate  why  it 
believes  that  the  covered  product  was 
originally  sold  by  Exxon. 

(6)  If  the  applicant  is  a  refiner, 
reseller,  or  retailer  whose  volumetric 
share  exceeds  $5,0(X),  it  must  indicate 
whether  it  elects  to  receive  as  its  refund 
the  larger  of  $5,000  or  40  percent  of  its 
allocable  share  up  to  $50,000.  If  it  does 
not  elect  to  use  the  presumptions,  it 
must  submit  a  detailed  showing  that  it 
was  injured  by  the  alleged  overcharges. 
See  Part  IIIA.  supra. 

(7)  A  statement  whether  it  or  a  related 
firm  has  filed,  or  authorized  any 
individual  to  file  on  its  behalf  any  other 
refund  application  in  the  Exxon 
proceeding,  and  if  so.  an  explanation  of 
the  circumstances  surrounding  that  filing 
or  authorization. 

(8)  If  the  applicant  is  or  was  entirely 
or  partly  owned  by  Exxon,  it  must 
explain  the  nature  of  the  affiliation. 

(9)  If  the  applicant  has  been  involved 
in  an  enforcement  proceeding  brought 
by  DOE  or  private  action  under  section 
210  of  the  Economic  Stabilization  Act  of 
1970.  it  should  describe  the  action  and 
its  curiient  status.  If  the  applicant  was  a 


party  to  any  such  action  which  is  no 
longer  pending,  it  should  indicate  how 
the  proceeding  was  resolved.  The 
applicant  must  keep  the  OHA  informed 
of  any  change  in  status  during  the 
pendency  of  its  Application  for  Refund. 

(10)  The  Application  should  also 
contain  the  following  statement  signed 
by  the  individual  aplicant  or  a 
responsible  ofHcial  of  the  business  or 
organization  applying  for  a  refund:  "I 
swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the 
best  of  my  knowledge  and  belief.  I 
understand  that  anyone  who  is 
convicted  of  providing  false  information 
to  the  federal  government  may  be 
subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  1001. 1  understand 
that  the  information  contained  in  this 
application  is  subject  to  public 
disclosure.  I  have  enclosed  a  duplicate 
of  this  entire  application  which  will  be 
placed  in  the  OHA  Public  Reference 
Room." 

All  Applications  should  be  sent  to: 
Exxon  Corporation  Special  Refund 
Proceeding.  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  All  AppHcations 
must  be  filed  in  duplicate  and 
postmarked  by  no  later  than  February 
28, 1969.  Any  applicant  who  believes 
that  its  Application  contains 
confidential  informatiqn  must  so 
indicate  on  the  first  page  of  its 
Application  and  submit  two  additional 
copies  of  its  Application  with  the 
confidential  information  deleted, 


together  with  a  statement  specifying 
why  the  information  is  confidential. 

C.  Distribution  of  Funds  Remaining 
after  First  Stage.  Any  funds  that  remain 
after  all  first  stage  claims  have  been 
decided  will  be  distributed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA).  15 
U.S.C.A.  4501-4507.  PODRA  requires 
that  the  Secretary  of  Energy  determine 
annually  the  amount  of  oil  overcharge 
funds  that  will  not  be  required  to  refund 
monies  to  injured  parties  in  Subpart  V 
proceedings  and  make  those  funds 
available  to  state  governments  for  use  in 
four  energy  conservation  programs. 
PODRA  Section  4502.  The  Secretary  has 
delegated  these  responsibilities  to  the 
OHA.  and  any  funds  in  the  Exxon 
consent  order  escrow  account  that  the 
OHA  determines  will  not  be  needed  to 
effect  direct  restitution  to  injured  Exxon 
customers  will  be  distributed  in 
accordance  with  the  provisions  of 
PODRA. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  refined  product 
refunds  from  the  fund  remitted  to  the 
Department  of  Energy  by  Exxon 
Corporation  pursuant  to  the  consent 
order  executed  on  October  8. 1986  may 
now  be  filed. 

(2)  Application  for  Refund  from  the 
Exxon  Corporation  refined  product 
refund  pool  must  be  filed  by  no  later 
than  February  28, 1989. 

George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 

Dute:  luly  14, 1988. 
BtLUNO  CODE  MS0-01-M 
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Suggested  Format  for  Application  for 
EXXON  Refund  -  KEF-0087 


RF307 


DOE  use  only 


1 .  Name  of  Applicant  during  refund 
period  (3/73-1/81): 


Address  during  refund  period: 


2.  To  whom  should  refund  check 
be  payable? 

Address  to  which  check  should  be 
sent: 


Contact  Person: 


Telephone  No.: 


( 


) 


3.  Type  of  Applicant: 

CsSiMMM  Coiuma  Cana(nee  Agent PeuoJeum  Jobber Pubbc  UuUiy, 

CoopeiMive        Other 

(please  speafy) 

4.  (a)  Total  gallonage  for  which  refund  is  requested: 


H 


(Enla  iflul  (<Uoat  here) 


(b)  Product(s)  (e.g..  gasoline,  propane): 

(c)  Source  of  your  gallonage  information: 


(If  «stiinaiec,  axptain  method  on  Mpvaie  cheei.) 
5.  If  you  are  a  petroleum  marketer  (refiner,  reseller,  or  retailer)  and  the  total  Exxon  refund  requested  by  your  <'nn 
and  all  affiliated  entities  exceeds  $5,000.  do  you  elect  the  40  percent  presumption  of  injury  method  or  *5.ooo 
(whichever  is  greater)  (See  Questions  &  Answers  6-8)? 

Yes     Q     No.   Q     Not  Applicable    Q 

If  you  do  not  elect  either  the  $5,000  small  claims  amount  or  the  40  percent  presumption  of  injury  method,  or  if  you  arc  re- 
questing a  refund  greater  than  SSOXXX).  attach  the  required  "injury"  showing.  (See  the  Decision  &  Order  for  details  on  the  m- 
jury  showing  required.) 


BEST  COPY  AVAILABLE 
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EXXON  Refund  -•  KEF-0087 
Page  2 


6.  Was  the  product  you  t)ought  Exxon-txanded? 

7.  Were  you  supplied  t>y  Exxon  directly? 

If  yes.  please  provide  Exxon  customer  number  hcie_ 


(Check  One) 
Yes     Q     No      G 
Yes     Q     No      G 

.  If  no.  (i)auach  an  explanation  of  why  you  believe 

the  product  was  sold  by  Exxon  and  (ii)include  the  name  and  address  of  the  person  or  firm  from  which  yoit  purchased  the  product. 

8.  Is  (was)  your  business  ovvned  all  or  in  part  by  Exxon?  N  yes.  please  explain.        Yes     G     No      G 

9.  Have  you  t>een  a  party  or  are  you  cuaenily  a  party  in  a  DOE 
enforcement  action  or  private  Section  210  action?  (See  Q  &  A  No.  4) 
If  yes.  please  attach  an  explanation. 

10.  Have  you  or  a  related  firm  filed  any  other  application  for  refund 
involving  any  Exxon  product  in  this  proceeding?  If  yes.  attach  an  explanation. 

11 .  Have  you  or  a  related  firm  authorized  any  individual(s)  other  than 
those  identified  on  this  form  to  file  an  application  on  your  behalf  in  this 
Exxon  refund  proceeding?  If  yes,  attach  an  explanation. 

12.  Were  you  an  Exxon  consignee  agent?  (See  Q  &  A  No.  13) 
If  yes.  attach  information  sufficient  to  rebut  the  presumption 
of  non-injury  for  consignees  (See  Decision  for  details.) 

13.  Did  ownership  of  your  firm  change  during  or  since  the  refund  period?  Yes 
If  you  answered  yes,  please  provide  an  explanation  that  includes  the  names 

and  addresses  of  any  previous  or  subsequent  owners. 

I  swear  (or  affirm)  that  the  information  contained  in  this  application  and  its  attachments  is  true  and  correct  lo  the  best  of  my 
knowledge  and  belief.  I  understand  that  anyone  who  is  convicted  of  providing  false  information  lo  the  federal  government  may 
be  subject  to  a  jail  sentence,  a  fine,  or  both,  pursuant  to  18  U.S.C.  1001.  I  understand  that  the  infonnation  contained  in  this  ap- 
plication is  subject  to  public  disclosure.  I  have  enclosed  a  duplicate  of  this  eoiire  application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 


Yes 

G 

NO      G 

Yes 

G 

NO       G 

Yes 

G 

NO      G 

Yes 

G 

NO       G 

G 


No 


G 


Date 


Signature  of  Applicant 


UMI 


Title 


SCHEDULE  OF  PURCHASES 

NOTE:  YOU  DO  NOT  NEED  TO  COMPLETE  THIS  PAGE 
IF  YOU  ATTACH  THE  PURCHASE  VOLUME  SCHEDULE  PROVIDED  BY  EXXON. 


Name  of  Applicant 


|RF307- 


MONTHLY  PURCHASE  VOLUMES  OF 


(PRODUCT) 


|1973 


1974 


1975 


1976 


1977 


1978 


1979 


1980 


7^ 


Janvary 

Ffbnnf7 

Marck 

AprI 

May 

June 

jHly 

Aiigast 

September 

October 

November 

December 

Yearly 
Total 


••••**• 


••»••*• 


•*••*•• 


TOTAL  FOR  THIS  PRODUCT: 


GALLONS 


Oaims  for  less  than  $15.00  will  not  be  processetl  (60,000  gallons  total  purchases). 
•  Do  not  include  any  purchases  of  product  on  or  after  that  product  *s  date  of  decontrol.  (See  below  for  decontrol  dates) 


Product 


Date  Decontrolltd 


Product 


Date  Decontrolled 


I 


< 

is 

z 

p 

B 
•1 

CD 

Q. 

D 
'< 

to 


Z 
o 

n 

(D 
OD 


Motor  Gasoline,  Propane 
Butane  and  Natural  Gasollna 
Aviation  Gas  and  Jet  Fuel 
Naphtha-Based  Jet  Fuel 
Naphthas 

(FR  Doc.  88-16485  Filed  7-20-«8;  8:45  am] 

aiLUNO  CODE  MSO-OI-C 


January  28. 1981 
January  1,1980 
February  26, 1979 
October  1,1976 
September  1,1976 


Diesel  Fuel,  Kerosene 
No.  1  and  No.  2  Heating  Oil 
Residual  Fuel 
Ethane  and  Asphalt 


July  1.1976 
July  1,1976 
June  1,1976 
April  1, 1974 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-34128-1] 

Grants;  Availability  and  Review  of  New 
Financial  Assistance  Program;  Water 
Pollution  Revolving  Fund 

agency:  Environmental  Protection 

Agency. 

action:  Notrice  of  availability  and 

review. 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the 
availability  of  a  new  financial 
assistance  program  (Catalogue  of 
Domestic  Federal  Assistance  #  66,458). 
Under  this  assistance  program.  States 
that  establish  water  pollution  control 
revolving  fund  (SRF)  programs  in 
accordance  with  the  requirements  of 
Title  VI  of  the  Clean  Water  Act  (CWA) 
(33  U.S.C.  1381  et.  seq.),  are  eligible  to 
receive  grants  from  EPA  for  the 
capitalization  of  SRFs. 

In  fiscal  years  1987  through  1990, 
States  may  request  a  capitalization 
grant  from  allotments  available  to  be 
awarded  as  construction  grants  under 
Title  II  of  the  CWA  (33  U.S.C.  1281- 
1299).  by  submitting  a  Notice  of  Intent  to 
the  appropriate  Regional  Administrator 
by  July  3  of  the  preceding  fiscal  year. 
For  fiscal  year  1987,  the  amount 
requested  may  not  exceed  50  percent  of 
the  State's  Title  II  allotment.  For  fiscal 
year  1988,  the  amount  requested  may 
not  exceed  75  percent  of  the  State's  Title 
II  allotment.  Separate  authorizations 
under  Title  VI  for  capitalization  grants 
begin  in  fiscal  year  1989  and  continue 
through  fiscal  year  1994.  Capitalization 
grants  are  available  for  obligation  to  the 
States  in  the  year  of  allotment  and 
during  the  following  fiscal  year. 

FOR  FURTHER  INFORMATION  CONTACT 

EPA  Regionaql  SRF  Coordinators: 

Region  I:  Larry  Brill,  Water 
Management  Division,  US  EPA  Room 
2203.  John  F.  Kennedy  Federal  Building, 
Boston.  MA  02203  (617/565-3560). 

Region  II:  Leslie  Peterson.  Water 
Management  Division,  US  EPA  26 
Federal  Plaza.  New  York,  NY  10278 
(212/264-3279). 

Region  HI:  Lee  Murphy,  Water 
Management  Division,  US  EPA,  841 
Chestnut  Street.  Philadelphia,  PA  19107 
(214/5497-3847). 

Region  IV:  John  Hagan,  Water 
Management  Division.  US  EPA.  345 
Courtland  Street,  NE..  Atlanta.  GA  30365 
(404/347-3833). 

Region  V:  John  Kelley.  Water 
Division,  US  EPA,  230  South  Dearborn 
Street.  Chicago,  IL  60604  (312/353-2123). 

Region  VI:  John  Cemero,  Water 
Management  Division.  US  EPA,  1445 


Ross  Avenue.  Suite  1200,  Dallas.  TX 
75202  (214/655-7110). 

Region  VII:  Rosalie  Minor.  Water 
Management  Division.  US  EPA.  726 
Minnesota  Avenue,  Kansas  City,  KS 
66101  (913/236-2813). 

Region  VIII:  Harvey  Hormberg.  Water 
Management  Division,  US  EPA,  999 18th 
Street.  Suite  500.  Denver.  CO  809202- 
2405  (303/293-1545). 

Region  IX:  Mike  Muse,  Water 
Management  Division,  US  EPA,  215 
Fremont  Street.  San  Francisco.  CA  94105 
(415/974-8313). 

Region  X:  Kathy  Veit,  Water  Division, 
US  EPA,  1200  Sixth  Avenue,  Seattle, 
WA  98101  (206/442/2728). 
SUPPLEMENTARY  INFORMATION:  Section 
601(a)  of  the  CWA  authorizes  the 
Administrator  of  the  EPA  to  make 
capitalization  grants  to  States  for 
deposit  in  State  Water  Pollution  Control 
Revolving  Funds  (SRFs).  From  these 
Funds,  States  can  provide  loans  and 
other  types  of  financial  assistance,  but 
not  grants,  to  communities  and 
intermunicipal  and  interstate  agencies 
for  the  construction  of  publicly-owned 
wastewater  treatment  facilities,  and  for 
implementation  of  nonpoint  source 
management  programs  and  development 
and  implementation  of  plans  under  the 
new  estuary  protection  program. 

Congress  created  the  SRF 
capitalization  grant  program  to  facilitate 
the  establishment  of  permanent 
institutions  in  each  State  that  would 
provide  continuing  sources  of  financing 
needed  to  maintain  water  quality.  The 
SRF  capitalization  grant  program  is 
fundamentally  different  fi-om  the 
established  construction  grant  program. 
In  the  existing  grant  program,  EPA  is 
ultimately  responsibile  for  awarding 
construction  grants,  with  the  States 
managing  the  projects  on  a  day-to-day 
basis.  In  the  capitalization  grant 
program,  the  States  have  the 
responsibility  for  SRF  operations,  and 
provide  assistance  from  State  SRF  funds 
for  construction.  Each  SRF  is  to  be 
primarily  State-designed  and  operated, 
with  minimal  Federal  requirements 
beyond  those  in  Federal  law  imposed  on 
its  structure. 

To  bring  about  an  effective  transition 
from  an  EPA  focused  grant  program  to  a 
State  operated  loan  program.  States  and 
Regional  Offices  are  encouraged  to  work 
closely  to  develop  an  application  that 
effectively  addresses  all  the  critical 
areas  of  the  new  SRF  program. 

The  SRF  progrtam  is  eligible  for 
intergovernmental  review  under 
Executive  Order  12372  and  is  subject  to 
the  review  requirements  of  section  204 
of  the  Demonstration  Cities  and 
Metropolitan  Development  Act.  The 


State  must  notify  the  following  office  in 
writing  within  30  days  of  this 
publication  whether  applications  to  this 
program  are  subject  to  the  State's 
official  Executive  Order  12372  review 
process:  Grants  Policy  and  Procedure 
Branch.  Grants  Administration  Division 
(PM-216F).  U.S.  Environmental 
Protection  Agency.  401  M.  Street  SW.. 
Washington.  DC  20460. 

Applicants  must  contact  their  State's 
Single  Point  of  Contact  (SPOC)  for 
intergovernmental  review  as  early  as 
possible  to  find  out  whether 
capitalization  grant  applications  (CFDA 
#  66.458)  are  subject  to  the  State's 
official  Executive  Order  review  process 
and  what  material  must  be  submitted  to 
the  SPOC  for  review.  SPOCS  and  other 
reviewers  should  send  their  comments 
concerning  applications  to  the 
appropriate  Regional  SRF  Coordinator 
no  later  than  60  days  after  receipt  of  an 
application  and  other  required  material 
for  review. 

Date:  July  7. 1988. 
William  A  Whittiiigtoii. 

Acting  Assistant  Administrator  for  Water. 
[FR  Doc.  8&-16406  Filed  7-20-88:  6:45  am) 

BIUJNOCODE  MM-SO-M 


IOPTS-44513;  FRL-3418-3] 

Toxic  Substances  Control  Act; 
Ctiemical  Testing;  Receipt  of  Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  the 
receipt  of  test  data  on  the  C9  aromatic 
hydrocarbon  fraction  and  on  ortho- 
cresol  (CAS  No.  95-48-7).  meta-cresol 
(CAS  No.  108-39-4).  and  para-cresol 
(CAS  No.  106-44-5).  submitted  pursuant 
to  final  test  rules  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA, 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  EB-44. 401  M  St., 
SW..  Washington.  DC  20460.  (202)  554- 
1404.  TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received. 
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/.  Test  Data  Submissions 

A.  C9  Aromatic  Hydrocarbon  Fraction 

Test  data  for  the  C9  aromatic 
hydrocarbon  fraction  was  submitted  by 
the  American  Petroleum  Institute 
pursuant  to  a  test  rule  at  40  CFR 
799.2175.  It  was  received  by  EPA  on  July 
5. 1988.  The  submission  describes  an 
inhalation  developmental  toxicity  study 
in  mice  with  C9  aromatic  hydrocarbon 
fraction.  Developmental  toxicity  testing 
is  required  by  this  test  rule.  This 
chemical  is  used  in  solvents, 
components  of  solvents  and  in  gasoline 
blending. 

B.  Cresols 

Test  data  for  ortho-,  meta-.  and  para- 
cresol  were  submitted  by  the  Cresols 
Program  Panel  of  the  Chemical 
Manufacturers  Association  pursuant  to 
a  test  rule  at  40  CFR  799.1250.  The  data 
were  received  by  EPA  on  July  7. 1988. 

The  submissions  describe:  (1) 
Mutagenicity  tests  on  para-,  oriho-  and 
meta-cresol  in  an  in  vitro  cytogenetic 
assay  measuring  chromosomal 
aberration  frequencies  in  Chinese 
hamster  ovary  (CHO)  cells;  (2)  a 
mutagenicity  test  on  meta-cresol  in  a  rat 
primary  hepatocyte  unscheduled  DNA 
synthesis  assay;  (3)  mutagenicity  tests 
on  para-  and  meta-cresol  in  a  mouse 
lymphoma  mutation  assay;  (4) 
mutagenicity  tests  on  meta-  and  para- 
cresol  in  the  in  vitro  transformation  of 
BALB/C-3T3  cells  assay;  (5) 
developmental  toxicity  evaluations  of 
ortho-.  meta-,  or  para-cresol 
administered  by  gavage  to  New  Zealand 
white  rabbit  and  to  Sprague-Dawley 
(CD)  rates;  and  (6)  an  analytical 
chemistry  cresols  report  in  support  of  in 
vitro  genetic  toxicology  assessment  of 
ortho-,  meta-  and  para-cresol. 

Cresols  are  used  as  wire  enamel 
solvents,  automotive  cleaners,  and 
organic  intermediates  in  manufacturing 
phenolic  resins  and  phosphate  esters. 
Additional  uses  of  either  individual 
isomers  or  mixtures  are:  in  the 
production  of  several  herbicides  and 
disinfectants;  as  cleaning  compounds, 
degreasers  and  antioxidants;  and  in  ore 
fiotation. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  submission's  completeness. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44513).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 


a.nL  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  Office.  Rm.  NE-G004. 401 
M  St.  SW..  Washington.  DC  20460. 

Autliority:  15  U.S.C.  2603. 
Dated:  July  12. 1988. 
Richard  Troast. 

Acting  Director,  Existing  Chemical 
Assessment  Division,  C^ice  of  Toxic 
Substances. 

[FR  Doc.  88-16410  Filed  7-20-88;  8:45  am) 

BHUWO  COQg  MM  SO  M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Conunission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regiilations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200141. 

Title:  Port  of  Portland  Terminal  Use 
Agreement 

Parties: 

Port  of  Portland 

Kawasaki  Kisen  Kaisha,  Ltd.  (K  Line) 

Synopsis:  Tlie  agreement  provides  for 
the  preferential  use  of  berth,  cranes  and 
container  yard  area  at  Terminal  6.  K 
Line  guarantees  the  Port  a  minimum 
annual  throughput  of  containers  and  will 
pay  a  set  per  container  wharfage  and 
dockage  rate. 

Agreement  No.:  224-2000142. 

Title:  Port  of  Portland  Terminal  Use 
Agreement 

Parties: 

Port  of  Portland 

Hyimdai  Merchant  Marine  Co..  Ltd. 
(Hyimdai) 

Synopisis:  The  agreement  provides  for 
the  preferential  use  of  (1)  a  container 
yard  area  located  at  Terminal  6.  (2)  one 
vessel  berth  and  (3)  two  container 
cranes.  H>'undni  guarantees  the  Port  a 
minimum  annual  throughput  of 
containers  and  will  pay  a  set  per 
container  wharfage  and  dockage  rate. 


By  Order  of  the  Federal  Maritime 
Cominission. 
Dated:  July  18, 1988. 

Joseph  C  Poiking, 

Secretary. 

[FR  Doc.  88-16456  Filed  7-20-88;  8:45  am) 

WLUNG  CODE  tTSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

[Dodtet  No.  R-06311 

Request  for  Comment;  Private  Sector 
Presentment 

AGBICV:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Extension  of  comment  period. 

summary:  On  April  5, 1988,  the  Board 
requested  public  comment  on  the 
concept  of  requiring  paying  banks  to  pay 
for  checks  presented  by  private  sector 
collecting  banks  before  2-M  p.m.  in 
same-day  funds  and  without  the 
imposition  of  any  fees  for  these 
presentments.  53  FR  11,911  (Apr.  11, 
1988).  The  Secretary  of  the  Board,  acting 
pursuant  to  delegated  authority,  12  CFR 
262.2(a)(6),  has  extended  the  comment 
period  for  120  days. 

DATE:  Comments  must  be  received  by 
December  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elliott  C.  McEntee,  Associate  Director 
(202-452-2231),  Louise  L  Roseman, 
Associate  Director  (202-452-2789). 
Thomas  C.  Luck.  Senior  Analyst  (202- 
452-3935).  Division  of  Federal  Reserve 
Bank  Operations;  Joseph  R.  Alexander. 
Senior  Attorney  (202-452-2489).  Legal 
Division;  or  for  the  hearing  impaired 
only.  Telecommunications  Device  for 
the  Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  (202-452-3544). 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority,  12 
CFR  265.2(a)(6),  July  15, 1968. 
Wiiliam  W.  WUm. 
Secretary  of  the  Board. 
[FR  Doc.  88-16371  Filed  7-20-88:  8.-45  amj 
BILUNG  C006  t3tO-01-M 


First  Decatur  Bancstiares,  Inc^ 
Application  To  Engage  dc  Novo  in 
Permissible  NontMwiking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(8)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
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through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  12, 1988. 

A.  Federal  Reserve  Bank  of  Ciiicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Decatur  Bancshares,  Inc., 
Decatur,  Illinois;  to  engage  de  novo 
through  its  subsidiary.  First  Tech,  Inc., 
Decatur,  Illinois,  in  data  processing 
activities  pursuant  to  S  225.25(b)(7);  and 
courier  services  pursuant  to 
S  225.25(b)(10)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  15. 1988. 

lames  McAfee. 

Associate  Secretary  to  the  Board. 

(FR  Doc.  88-16372  Filed  7-20-68: 8:45  amj 

BILUNQ  CODE  mO-OI-H 

First  Wisconsin  Corp.  et  al.. 
Formations  of.  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 


CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  Offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
12.198a 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60600: 

1.  First  Wisconsin  Corporation, 
Milwaukee,  Wisconsin:  to  acquire  100 
percent  of  the  voting  shares  of 
Metropolitan  Bank  Group,  Inc., 
Bloomington.  Minnesota,  and  thereby 
indirectly  acquire  MetroBank. 
Bloomington.  Minnesota. 

2.  Sullivan  Bancshares,  Inc.,  Sullivan, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  97  percent  of  the 
voting  shares  of  First  National  Bank  of 
Sullivan,  Sulivan,  Illinois.  Comments  on 
this  application  must  received  by 
August  10, 1988. 

3.  Presidential  Holdings,  Inc., 
Bourbounnais,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Bourbonnais,  Bourbonnais.  Illinois. 

4.  F.W.S.B.  Corporation.  Milwaukee. 
Wisconsin:  to  acquire  100  percent  of  the 
voting  shares  of  Metropolitan  Bank 
Group,  Inc.,  Bloomington,  Minnesota, 
and  thereby  indirectly  acquire 
MetroBank,  Bloomington,  Minnesota. 

B.  Fefleral  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Cattleman 's  Bancshares,  Inc., 
Gordon,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Gordon,  Gordon, 
Texas.  Comments  on  this  application 
must  be  received  by  August  5, 1988; 


Board  of  Governors  of  the  Federal  Reserve 
System,  July  15, 1968. 
lames  McAfea. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  66-16373  Filed  7-20-66;  8:45  am) 

WLUNB  COOE  niO-OI-M 


Jadcson  County  Bancorp  Inc.; 
Formation  of;  Acquisitions  by;  and 
Mergers  of  Banic  Holding  Companies; 
Corrections. 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  88- 
15425)  published  at  page  26116  of  the 
issue  for  Monday,  July  11, 1988. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City,  the  first  entry,  for  IV 
Corporate  Woods  Acquisition,  Inc.,  is 
revised  to  read  as  follows: 

1.  Fourth  Financial  Corporation, 
Wichita.  Kansas;  to  acquire  Corporate 
Bankshares,  Inc.,  Overland  Park, 
Kansas,  and  thereby  indirectly  acquire 
Corporate  Woods  State  Bank,  Overland 
Park,  Kansas. 

In  connection  with  this  application.  IV 
Corporate  Woods  Acquisition,  Inc.. 
Wichita,  Kansas,  has  applied  to  become 
a  bank  holding  company  by  merging 
with  Corporate  Bankshares.  Inc. 

Comments  on  this  application  must  be 
received  by  July  29, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  15. 1968. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-16376  Filed  7-20-88:8:45am| 

BHJJNa  CODE  •210-01-M 


Ctiange  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  HoMIng  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  5. 1988. 
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A.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  David B.  Lilly,  Jr.,  Middlebutg. 
Virginia;  to  acquire  up  to  18.3  percent  of 
the  voting  shares  of  Harvest  Bancorp, 
Inc.,  Hamilton,  Virginia,  and  thereby 
indirectly  acquire  The  Farmers  & 
Merchants  National  Bank  of  Hamilton. 
Hamilton,  Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  A.  Andrew  Boemi  and  Flora  Boemi; 
Andrew  A.  Boemi  and  Pamela  L.  Boemi; 
and  Edwin  Cee  Buchanan  and  Marcia 
Buchanan;  to  acquire  13.98  percent  of 
the  voting  shares  of  Madison  Financial 
Corporation,  Chicago,  Illinois,  and 
thereby  indirectly  acquire  Madison 
Bank  and  Trust  Company,  Chicago, 
Illinois;  Madison  National  Bank  of  Niles. 
Des  Plaines,  Illinois;  and  1st  National 
Bank  of  Wheeling,  Wheeling,  Illinois. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Thomas  J.  Sexton,  St.  Paul, 
Minnesota,  to  acquire  30  percent;  Dennis 
J.  Zaun.  St.  Cloud,  Minnesota,  to  acquire 
30  percent;  James  H.  Lehr,  Ottertail, 
Minnesota,  to  acquire  20  percent;  and 
Gary  Davis.  Wadena.  Minnesota,  to 
acquire  20  percent  of  the  voting  shares 
of  Yellow  Medicine  Bancshares  Inc., 
Granite  Falls,  Minnesota,  and  thereby 
indirectly  acquire  Yellow  Medicine 
County  Bank,  Granite  Falls,  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Russell  Moore,  Albuquerque,  New 
Mexico,  as  trustee  for  Banco  de  Vizcaya, 
Bilbao,  Spain;  to  acquire  42  percent  of 
the  voting  shares  of  New  Mexico 
Banquest  Investors  Corporation,  Santa 
Fe,  New  Mexico,  and  thereby  indirectly 
acquire  New  Mexico  Banquest 
Corporation,  Santa  Fe,  New  Mexico,  and 
thereby  indirectly  acquire  Banquest 
National  Bank,  Albuquerque,  New 
Mexico;  The  First  National  Bank  of 
Santa  Fe,  Santa  Fe,  New  Mexico;  and 
Banquest/First  State  Bank  of  Taos. 
Taos,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  15. 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  88-16374  Filed  7-20-88;  8:45  am] 

BIUINO  COOE  UIO-OI-M 


Alan  S.  Fellheimer,  et  al;  Change  In 
Bank  Control;  Acquisitions  of  Shares 
of  Banks  or  Bank  Holding  Companies; 
Collection 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  88- 
15424)  published  at  page  26116  of  the 
issue  for  Monday,  July  11, 1988. 

Under  the  Federal  Reserve  Bank  of 
Cleveland,  the  first  entry,  for  Equimark 
Corporation,  is  revised  to  include  the 
following  individual  as  an  acquiring 
party: 

James  M.  Murphy,  Bethel  Park. 
Pennsylvania. 

Comments  on  this  application  must  be 
received  by  July  26, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  15. 198a 
James  McAffee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-16377  Filed  7-20-88;  8:45  am] 

BILUNQ  CODE  62tO-01-M 


Regency  Bancorporation;  Acquisition 
of  Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  appUed  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 


fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  liow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  11, 
1988. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoening,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Regency  Bancorporation,  to  acquire 
the  credit  related  insurance  agency 
activity  now  conducted  by  it  subsidiary 
bank,  Pueblo  Boulevard  Bank,  Pueblo. 
Colorado,  and  thereby  engage  in  the 
sale  of  credit  related  life,  accident  and 
health  insurance  pursuant  to 
§  225.25(b)(8)(i)  of  die  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  15, 1968. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  68-16375  Filed  7-20-66;  6:45  am] 
BILUNG  COOE  UK^I-* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVK^ES 

Natk>nal  Institutes  of  Health; 
Statement  of  Organization,  FunctkNis, 
and  DeiegatkNis  of  Autttority 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recenUy  at  53  FR  4458, 
February  16, 1988)  is  amended  to  reflect 
the  following  changes  in  the  Office  of 
Director,  NIH:  (1)  Revise  the  functional 
statements  for  the  Office  of 
Administration  (HNA7)  and  the  Office 
of  Research  Services  (HNAA);  and  (2) 
transfer  the  Division  of  Procurement 
(HNAA6)  and  the  Division  of  Logistics 
(HNAA7)  from  the  Office  of  Research 
Services  (HNAA)  to  the  Office  of 
Administration  (HNA7).  The  transfer  of 
these  two  divisions  will  centralize  the 
business  functions  of  the  NIH  under  the 
Associate  Director  for  Administration. 

Section  HN-B,  Organization  and 
Functions  is  amended  as  follows:  (1) 
Under  the  heading  Office  of 
Administration  (HNA7),  delete  the 
functional  statement  in  its  entirety  and 
substitute  the  following: 

Office  of  Administration  (HNA7),  (1) 
Advises  the  Director,  NIH,  and  staff  on 
administration  and  management;  (2) 


27568 


Federal  Register  /  Vol.  53.  No.  140  /  Thurgday.  July  21.  1968  /  Noticea 


Federal  Repsler  /  Vol.  53.  No.  140  /  Thursday.  July  21.  1988  /  Notices 


27568 


provides  leadership  and  guidance  on  all 
phases  of  administrative  management; 
and  (3)  directs  staff  and  service 
functions  in  the  areas  of  budget  and 

financial  management,  personnel 
management,  management  policy,  grant 
and  contract  management,  management 
survey  and  review,  procurement,  and 
logistics. 

(2)  After  the  statement  of  the  Division 
of  Personnel  Management  (HNA73), 
under  the  heading  Office  of 
Administration  (HNA7),  insert  the 
following: 

Division  of  Procurement  (HNA74).  (1) 
Is  responsible  for  all  aspects  of  station 
support  and  intramural  procurement;  (2) 
manages  the  program  using  small 
purchases,  formal  advertisement,  and 
negotiated  contracting  procedures;  (3) 
provides  technical  assistance  in 
speciflcation  preparation  and  in  Small 
and  Disadvantaged  Business 
opportunities;  (4)  provides  for  follow-up 
on  orders  and  for  continuing  contract 
administration;  (5)  formulates  and 
disseminates  policies  and  procedures  to 
implement  Federal  and  Dejiartniental 
regulations  (meeting  needs  for  guidance 
in  the  procurement  function):  and  (6) 
provides  oversight  and  technical 
assistance  (manuals  and  training  guides) 
to  decentralize  station  support 
procurement  operations. 

Divisions  of  Logistics  (HNA75).  (1) 
Plans  and  operates  a  centalized  NIH- 
wide  supply  system  providing  a  variety 
of  needed  chemical  and  other  scientific 
and  medical  requirements;  (2)  provides 
transport  services  both  in  connection 
with  the  central  supply  system  and  the 
self-service  stores  as  well  as  support  of 
all  campus  activities;  and  (3)  manages  a 
personal  property  program  (which 
accounts  for  and  effectively  utilizes 
government  property  used  at  the  NIH). 

(4)  Under  the  heading  Office  of 
Research  Services  (HNAA),  delete  the 
functional  statement  in  its  entirety  and 
substitute  the  following: 

Office  of  Research  Services  (HNAA). 
(1)  Advises  the  Director,  NIH,  and  staff 
on  the  management  and  provision  of 
technical  and  administrative  services  to 
all  components  of  NIH  in  support  of  the 
research  mission:  (2)  plans  and  directs 
service  programs  for  engineering 
services,  safety,  aiui  space  management, 
and  technical  services. 

(5)  Under  the  heading  of  Office  of 
Research  Services  (HNAA),  delete  the 
statements  for  the  Division  of 
Procurement  (HNAA6)  and  the  Divisioh 
of  Logistics  (HNAA7)  in  their  entirety. 


DatK  hily  13. 1966. 
OllsR.B«wn. 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  88-16418  Filed  7-20-88:  8:45  am] 

BILLMM  cow  4t4*-«1-M 

Office  of  the  Secretary 

Advtsory  Conunlsslon  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  national  advisory  body 
scheduled  to  meet  during  the  month  of 
August  1968: 

Name:  Secretary's  Commission  on 

Nursing 
Date:  August  4, 1988 
Time:  8:30  a.m. 
Place:  Room  727  A.  Hubert  R  Humphrey 

Building,  200  Independence  Avenue, 

SW..  Washington.  DC  20201 

Purpose:  The  Secretary's  Commission 
on  Nursing  will  advise  the  Secretary  of 
Health  and  Human  Services  on  how  the 
public  and  private  sectors  can  work 
together  to  address  problems  and 
implement  solutions  regarding  the 
supply  of  active  registered  nurses.  The 
Commission  will  also  consider  the 
recruitment  and  retention  of  nurses  in 
the  U.S.  Public  Health  Service,  the 
Veteran's  Administration  and  the 
Department  of  Defense.  As  appropriate 
for  its  work,  the  Commission  will 
consider  the  findings  of  studies  which 
are  relevant  to  the  development  of  a 
multi-year  action  plan  for 
implementation  by  the  public  and 
private  sectors. 

Agenda:  The  agenda  for  the  August  4 
meeting  will  consist  of  discussions 
about  potential  recommendations  for 
inclusion  in  the  Commission's  final 
report. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Anyone  wishing  to  attend  these 
meetings  who  is  hearing  impaired  and 
requires  the  services  of  an  interpreter 
for  the  deaf  should  contact  the 
Commission  at  least  one  week  before 
the  scheduled  meeting.  All  such 
requests,  as  well  as  requests  for 
information,  should  be  addressed  to  the 
Secretary'sXommission  on  Nursing. 
Hubert  H.  Humphrey  Building.  Room 
600E.  200  Independence  Avenue,  SW., 
Washington,  DC  20201,  telephone  202/ 
245-0409. 
)ohn  Bum. 

Administiative  Officer,  Secretary's 
Commission  on  Nursing. 
[FR  Doc  88-16500  Piled  7-20-88;  8:45  a.m.| 


Centers  for  Disease  Control 

Gynecologic  Cytology  QuaMty  Control 
Measures;  Second  Conference 

ACnON:  Notice  of  meeting — Second 
Conference  on  QuaUty  Control 
Measures  in  Gynecologic  Cytology. 


Time  and  Date:  8:00  s.m.  through  5:00 
pjn.,  Thursday.  September  1. 1988. 

Place:  Centers  for  Disease  Control, 
Auditorium  B,  1600  Clifton  Road,  NE.. 
Atlanta,  Georgia  30333. 

Status:  Open  to  the  public  for 
participation,  comment,  and 
observation,  limited  only  by  space 
available. 

Purpose:  The  conference  will  provide 
one  session  for  professional 
organizations.  Government  agencies, 
and  academic  and  clinical  laboratories 
concerned  with  gynecologic  cytology 
testing  to  present  their 
recommendations  for  personnel 
standards,  daily  workload,  external 
monitoring  of  laboratory  performance, 
and  intra-laboratory  quality  assurance 
programs.  Additional  sessions  at  the 
conference  will  discuss  optimal 
specimen  collection  techniques,  criteria 
for  assessing  the  adequacy  of  a  Pap 
smear,  and  comparability  of  the  various 
diagnostic  nomenclatures. 

Contact  person  for  more  information: 
Vernon  N.  Houk.  M.D.,  Director,  Center 
for  Environmental  Health  and  Injury 
Control.  CDC,  Atlanta,  Georgia  30333. 
Telephones:  PTS:  238-4111;  Commercial: 
(404)  488-4111. 

Dated:  July  14. 1988. 
□vinHilyflr, 

Associate  Director  for  Poh'cy  Coordination, 
Centers  for  Disease  Control. 
(FR  Doc  88-16442  Filed  7-20-88:  8:45  am) 
mxiNO  cooc  4Me-1t-M 


Food  and  Drug  AdmMstratton 

[Docket  Na  SIF-asOa) 

CilM-Geigy  Corp^  Filing  of  Food 
Additive  Petition 

AOCNCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Pood  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2-(8-heptadecenyl)-4. 5- 
dihydro-l//-imidazole-l-ethanol  as  a 
multipurpose  additive  for  lubricants 
with  incidental  food  contact. 
FOR  niRTHCR  INFORMATION  CONTACT: 
Vir  Anand,  Center  for  Food  Safety  and 


Applied  Nutrition  (HFF-33S).  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204  202-472-5690. 
SUPPUEMENTARV  INPQaBMlTtOIC  IToder 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat  17B6  {21 
U.S.C  348(b)(5U).  notice  is  given  that  a 
petition  (FAP  884093)  has  been  fil«d  by 
Ciba-Geigy  Corp..  Three  Skyline  Dr.. 
Hawthorne,  NY  10532.  proposing  that 
§  178.3570  Lubricants  with  incidental 
food  contact  (21  CFR  178.3570)  be 
amended  to  provide  for  the  safe  use  of  2- 
(8-hepUdeceByt)-4J5-dUtydrc»-l//- 
imidazole-l-ethanol  as  a  nsuttipurpose 
additive  for  lubricants  with  incideotal 
food  contact 

The  potential  eavicaameatal  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
fmding  of  no  significant  impact  and  the 
evidence  supporting  rtiat  finding  will  be 
published  with  the  regulation  in  the 
Federal  Rapster  in  accordance  with  21 
CFR  25.40(c). 

Dated:  July  13, 198S. 
Richard  ).  Ronk. 

Acting  DirecttM'.  Ceutgr  for  Food  Safety  and 
Applied  Nutrition. 
[FR  Doc.  88-16378  Filed  7-20-88;  8:45  am) 
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[FDA  225-88-40001 

MemorandMin  of  Understanding 
Among  the  Food  and  Drug 
Administration,  tlie  Environmental 
Protection  Agency,  and  the  United 
Kingdom  Deportraeat  of  Health  and 
Social  Security 

AAEMCV:  Fo«>d  and  Drug  Administration. 
action:  Notice. 


;  The  Food  and  Drug 
Administtatioa  (FDA)  is  providing 
notice  of  a  meaaorandum  of 
imderstanding  (MOU)  among  FDA,  the 
Office  of  Pesticides  and  Toxic 
S^skaaces,  United  States 
Environmental  Protection  Agency,  and 
the  Medical  Division  of  Toxicology  and 
Environmental  Protection,  United 
Kingdom  Department  of  Health  and 
Social  Security.  This  MOU  provides  for 
(a)  reciprocal  recognition  of  each 
country'^s  good  laboratory  practice 
program,  (b)  acceptance  of  test  data 
collected  in  eidier  country  for  evahiation 
of  safety,  aDd  (c)  implementation  of 
procedures  for  continuing  efforts 
between  tlie  countries. 
DATE  The  agreement  became  effective 
March  28, 1988. 


FOR  FURTHER  INFORMATlOa  CONTACT. 

Walter ).  Kustka.  Intergovernmental  and 
Industry  AfiFabs  Staff  (HFC-50),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockvilte.  NfD  20857.  301^43- 
1583. 

SUPPLBMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c),  which 
states  that  all  agreements  and 
memoranda  of  understanding  between 
FDA  and  others  shall  be  published  in 
the  Federal  Register,  the  agency  is 
publishing  this  memorandum  of 
understanding. 

Dated:  ^ily  14. 1:988. 
laktM.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

Memorandum  of  Understanding  Among 
the  Food  and  Drug  Admimstration, 
United  States  Department  of  Health  and 
Human  Service^  and  the  Office  of 
Pesticides  and  Toxic  Substances,  United 
States  Envirenmenta)  ftolection  Agency 
and  die  Medicat  EKviskm  of  Toxicology 
and  Enviroiunental  l^tectiea  United 
Kingdem  DepertHMmt  of  Health  and 
Sociri  Secarky 

/.  Purpose 

The  participating  agencies  of  the 
United  States  (US)  and  the  United 
Kingdom  (UK)  have  a  concern  for 
assuring  the  quality  and  integrity  of 
salety  evaluation  data  that  support  the 
approval  of  applications  for  research 
and/or  marketing  permits  and  licensing 
or  registration  of  chemicals  for 
agricuhural,  industrial,  pharmaceiitical, 
or  food  use.  The  parties  share  the  view 
that  healdi  and  environmental  safety 
studies  which  are  required  to  be 
submitted  to  a  national  authority  should 
be  conducted  in  accordance  with 
principles  of  good  laboratory  practice 
(GLP)  that  are  internationally 
recognized  and  that  laboratories 
eondnctiog  soeh  tests  should  be 
monitored  by  effective  national 
inspection  programs.  Accordingly,  this 
agreement  provides  for  (a)  reciprocal 
recognition  of  each  country's  good 
laboratory  practice  pro-am  (b) 
acceptance  of  test  data  collected  in 
either  country  for  evaluation  of  safety, 
and  (c)  implementation  of  procedures 
for  continuing  efforts  between  the 
countries. 

It  is  intended  that  as  a  routine  matter, 
inspections  of  health  and  environmental 
testing  laboratories  are  to  be  carried  out 
by  the  respective  national  auttujrities. 

//.  Baciground 

Safety  evaluation  data  submitted  to 
one  natitmal  authority  are  frequently 
based  on  studies  conducted  by 
laboratories  located  in  another  country. 


Therefore,  the  standards  observed  by 
those  laboratories  that  conduct  health 
and  environmental  safety  studies  which 
are  submitted  to  the  authorities  of  the 
other  couatry  should  be  conducted  in 
accordance  with  principles  of  good 
laboratory  practice  that  are 
internationally  recogniaed.  When  the 
safety  evaluation  data  subaaitted  to  a 
national  authority  originate  from  a 
laboratory  within  another  country,  the 
national  authority  of  the  country  of 
origin  should  be  abfe  to  provide  the 
other  with  Loformation  that  assures  that 
the  laboratory  is  opetated  in  accordance 
with  recognized  good  laboratory 
practices. 

The  GLP  authorities  ia  both  the 
United  SUtes  and  tl»e  United  Kingdom 
have  established  oatioaal  programs  of 
inspection  to  verify  the  compliance  of 
laboratories  with  those  standards.  Both 
standards  and  inspection  programs  are 
in  accord  with  the  Decision  of  the 
Council  of  the  Organization  for 
Economic  Cooperation  ami 
Development  (OECD)  on  "The  Mutual 
Acceptance  of  Data  in  the  Assessment 
of  Chemicals "  (May  12. 1981)  including 
Annex  2.  "OECD  Prmciptes  erf  Good 
Laboratory  Practice."  These  standards 
and  procedures  are  consistent  with  the 
)uly  26, 1983,  recommendation  of  the 
OECD  Council  on  "The  Nfatual 
Recognition  of  Cwnpliance  with  Good 
Laboratory  Practice." 

A.  Good  Laboratory  Practice 

The  participating  agencies  of  the 
United  States  and  die  United  Kingdom 
have  published  comparable  standards  of 
good  laboratory  practice  relating  to 
health  and  environmental  studies  for 
safety  evaluatiofl  experiments. 

The  inspectors  of  die  US  Food  and 
Drug  Administration  (FDA)  will  rely  on 
regulations  relatixig  to  Good  Laboratory 
Practice  for  Nonclinical  Laboratory 
Studies  (21  CFR  Part  5»)  in  evaluating 
the  laboratories  and  auditing  the  data 
from  the  studies  conducted  in  the  US. 

The  inspectors  of  the  US 
Environmental  Protection  Agency  (EPA) 
will  rely  on  the  regulations  relating  to 
Pesticide  Programs,  Good  Laboratory 
Practice  Standards  (40  CFR  Part  160) 
and  Toxic  Substances  Control,  Good 
Laboratory  Practice  Standards  (40  CFR 
Part  792)  in  evahiating  the  laboratories 
and  auditing  the  data  from  the  studies 
conducted  in  the  US. 

The  inspectors  of  the  UK  Department 
of  Health  and  Social  Security  (DHSS) 
will  rely  on  the  Approved  Code  of 
Practice:  Principles  of  Good  Laboratory 
Practice  made  under  the  "Health  and 
Safety:  Notification  of  New  Substances 
Regulations.  1982."  in  evaluating  the 
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laboratories  and  auditing  the  data  from 
the  studies  conducted  in  the  UK. 

B.  National  Inspection  Programs 

The  participating  parties  assess 
compliance  of  a  laboratory  with  the 
standards  of  good  laboratory  practice  by 
having  a  trained  government  inspector 
conduct  a  laboratory  inspection 
approximately  once  every  two  years. 
The  inspection  programs  permit 
assessment  of  current  laboratory 
operations  as  well  as  the  audit  of  data 
from  completed  studies.  Laboratories 
are  generally  pre-notified  and 
inspectional  procedures  are  mutually 
consistent  among  the  parties.  A  report  of 
the  results  of  the  inspection  is  prepared 
that  describes  laboratory  operations  and 
addresses  conformity  with  good 
laboratory  practice  standards  and  when 
appropriate,  verincation  of  adherence  to 
study  plans  and  data  validation. 

C.  Compliance 

Each  of  the  parties  has  established 
satisfactory  procedures  to  secure  the 
compliance  of  laboratories  with  the 
standards  of  good  laboratory  practice. 
These  procedures  include,  for  example, 
notifying  a  laboratory  of  deficiencies 
observed  and  the  issuance  of  corrective 
and/or  warning  notices,  or  the  removal 
of  a  laboratory  from  national  GLP 
compliance  programs.  These  and  other 
actions  may  lead  regulatory  authorities 
to  invalidate  specific  studies  or  to 
cancel  or  refuse  registration  of  specific 
chemicals.  In  some  cases,  depending 
upon  the  gravity  and  extent  of  the 
violation,  more  severe  penalties  may  be 
applied. 

///.  Substance  of  the  Agreement 

A.  The  parties  agree  that:  1. 
Adherence  to  adequate  standards  of 
good  laboratory  practice  is  essential  to 
the  conduct  of  high  quality  safety 
testing; 

2.  A  national  program  of  periodic 
inspections  conducted  by  a  trained 
inspectorate  is  required  to  monitor 
adherence  to  the  standards  of  good 
laboratory  practice: 

3.  Appropriate  compliance  procedures 
are  necessary  to  assure  adherence  to  the 
standards  of  good  laboratory  practice; 

4.  Studies  conducted  in  accordance 
with  the  respective  standards  of  good 
laboratory  practice  promulgated  by 
either  country  are  to  be  acceptable  to 
the  parties  for  evaluation  of  safety. 

B.  Each  party  will:  1.  Inform  the  other 
parties  of  changes  in  their  respective 
good  laboratory  practice  standards  and 
their  respective  inspection  programs; 

2.  Provide  the  other  parties  quarterly, 
with  the  names  and  addresses  of  health 
and  environmental  testing  laboratories 


operating  within  their  national 
boundaries,  the  dates  inspected,  and  the 
compliance  designation  of  the 
laboratories  which  are  inspected  under 
the  good  laboratory  practice  program; 

3.  Provide  upon  request  of  one  of  the 
other  parties,  further  information 
regarding  whether  or  not  a  speciHc 
laboratory  or  study  is  in  compliance 
with  the  good  laboratory  practice 
standards; 

4.  Agree  to  a  request  by  the  other 
party  to  conduct  a  good  laboratory 
practice  inspection  or  data  audit  at  a 
specified  health  or  environmental 
laboratory  whenever  (a)  there  is  serious 
concern  about  the  quality  and  integrity 
of  the  data  submitted  to  either  country, 
(b)  an  inspection  has  not  been 
performed  within  the  last  2  years,  or  (c) 
an  approval  of  an  application  for 
research  and/or  marketing  permit  is 
pending  based  upon  tests  performed  in  a 
specified  testing  facility  whith  are 
important  to  granting  the  approval.  In 
exceptional  situations  in  which  the 
requesting  party  can  justify  a  special 
concern,  the  requesting  party  may 
designate  one  or  more  of  its  scientists  to 
participate  in  the  audit  of  a  study; 

5.  Conduct  a  joint  inspection  of  a 
laboratory  each  year  in  order  to 
maintain  a  continuing  understanding  of 
each  party's  inspection  techniques. 
These  joint  inspections  are  to  alternate 
each  year  in  the  United  States  and  the 
United  Kingdom; 

6.  Recognize  the  need  to  protect  from 
public  disclosure  data  and  information 
that  are  exchanged  between  the  parties 
and  that  fall  within  the  definition  of  a 
trade  secret,  or  confidential  commercial 
or  flnancial  information. 

IV.  Participating  Parties 

A.  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857 

B.  Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460 

C.  Department  of  Health  and  Social 
Security,  Hannibal  House,  Elephant 
and  Castle,  London  SEl  6TE  England 

V.  Liaison  Officers 

The  parties  respectively  appoint  the 
following  officials  to  serve  as  liaison 
ofTicers  for  all  communications 
regarding  matters  relative  to  the 
memorandum. 

A.  For  the  Food  and  Drug 
Administration:  Director,  Division  of 
Compliance  Policy,  Office  of  Regulatory 
Affairs,  (Currently:  Mr.  Ernest  L. 
Brisson),  5600  Fishers  Lane,  Rockville. 
Maryland  20587. 

B.  For  the  Environmental  Protgection 
Agency:  Director,  Laboratory  Data 
Integrity  Program,  Office  of  Compliance 


Monitoring,  (Currently:  Dr.  Dexter 
Goldman).  401  M  Street.  SW., 
Washington.  DC  20460. 

C.  For  the  Department  of  Health  and 
Social  Security:  Chief,  Good  Laboratory 
Practice  Monitoring  Unit.  Medical 
Division  of  Toxicology  and 
Environmental  Protection.  (Currently: 
Mr.  M.  J.  Van  den  Heuvel),  Hannibal 
House,  Elephant  and  Castle,  London, 
SEl  6TE  England. 

VI.  Duration  of  Agreement 

This  agreement  shall  became  effective 
upon  the  date  of  the  last  signature  and 
shall  remain  in  effect  for  a  period  of  five 
(5)  years.  It  may  be  extended  or 
amended  by  mutual  written  consent  or 
terminated  by  any  party  upon  written 
notice  to  the  other  parties. 

Approved  and  accepted  for  the  food 
and  Drug  Administration. 
Frank  E.  Young, 
Commissioner  of  Food  and  Drugs. 

Date:  March  28. 1988. 

Approved  and  accepted  for  the 
Environmental  Protection  Agency. 
|ohn  A.  Moora, 
Assistant  Administrator,  OPTS. 

Date:  February  3, 1988. 

Approved  and  accepted  for  the 
Department  of  Health  and  Social 
Security. 
Dr.  B.H.  MacGiblMn. 

Head.  Medical  Division  of  Toxicology  and 
En  vimnmental  Protection. 
Date:  Decemlier  31, 1987. 

jFR  Doc.  88-16379  Filed  7-20-88:  8:45afn| 

WLUNQ  COK  41M-41-M 

National  Institutes  of  Health 

Recombinant  DNA  Advisory 
Committee  Ad  Hoc  Sul>committee  on 
International  Projects;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
Ad  Hoc  Subcommittee  on  International 
Projects  at  the  National  Institutes  of 
Health,  Building  31 C,  Conference  Room 
7,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892,  on  August  15, 1988, 
from  approximately  9:00  a.m.  to 
adjournment  at  approximately  5:00  p.m. 
to  discuss  applicability  of  NII-I 
Guidelines  to  projects  carried  out 
abroad.  This  meeting  will  be  open  to  the 
public.  Attendance  by  the  public  will  be 
limited  to  space  available. 

Further  information  may  be  obtained 
from  Dr.  William  ].  Gartland,  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee  Ad  Hoc  Subcommittee  on 
International  Projects.  Office  of 
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Recombinant  DMA  Activities.  12441 
Parklawn  Drive,  Suite  58,  Rockville, 
Maryland  20852.  telephone  (301)  770- 
0131. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592)  requires  a 
statement  concerning  the  official  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists  in 
its  announcements  the  numl)er  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  Federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
t>oth  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing.  NIH  invites 
readers  to  direct  questions  to  the  information 
address  al>ove  about  whether  individual 
Programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Date:  July  12, 1988. 
Betty  |.  Beveridge. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  88-16445  Filed  7-20-88:  8:4S  am] 

WUJNQ  CODE  4140-01-M 


Public  Health  Service 

Health  Resources  and  Services 
Administration;  Statement  of 
Organization,  Function  and  Delegation 
of  Authority 

Part  H,  Chapter  H  (Health  Resources 
and  Services  Administration]  of  the 
Statement  of  Organization.  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38418-24.  August  31, 
1982  as  amended  most  recently  at  52  FR 
43G76-78,  November  13. 1987)  is 
amended  to  reflect  the  transfer  of  the 
program  coordination  functions  from  the 
Office  of  Program  Support.  Bureau  of 
Health  Professions,  to  the  Office  of 
Program  Development.  Bureau  of  Health 
Professions,  within  the  Health 
Resources  and  Services  Administration 
(HRSA). 

Under  HB-10,  Organization  and 
Functions,  amend  the  following 
functional  statements  within  HRSA. 

1.  Under  the  Bureau  of  Health 
Professions  (HBP)  delete  the  Office  of 
Program  Development  (HBP13)  in  its 
entirety  and  insert  the  following: 

Office  of  Program  Development 
(HBP13).  Serves  as  the  Bureau  focal 
point  for  planning,  evaluation. 


legislation,  reimbursement,  regulations, 
contracts,  program  award  procedures, 
procurement  plan  and  program  award 
schedules.  Federal  Register  notices, 
grant  application  materials, 
congressional  reports,  and  OMB 
information  clearances  for  forms  and 
regulations.  This  includes  the 
development  and  dissemination  of 
program  objectives,  alternatives,  and 
policy  positions.  Specifically:  (1) 
Stimulates,  guides,  and  coordinates 
program  planning,  reporting,  and 
evaluation  activities  of  the  Divisions 
and  staff  offices;  (2]  provides  staff 
services  to  the  Bureau  Director  for 
program  planning  and  its  relation  to  the 
budgetary  process,  the  development  of 
issue  papers,  congressional  reports,  and 
coordination  of  OMB  information 
clearance  requests  for  forms  and 
regulations;  (3)  coordinates  the 
development  and  implementation  of  the 
Btu'eau's  evaluation  programs;  (4) 
provides  staff  ser\'ices  and  coordinates 
activities  pertaining  to  legislative  policy 
development,  interpretation,  and 
implementation,  including  the 
development  of  legislative  proposals, 
the  analysis  of  existing  and  pending 
legislation  with  other  agencies,  and 
distribution  of  legislative  materials;  (5) 
reviews  and  interprets  program  award 
policies  and  authorities  for 
incorporation  into  the  development  and 
implementation  of  the  Bureau's  program 
and  award  procedures;  (6)  coordinates 
the  development,  clearance,  and 
dissemination  of  legislative 
implementation  plans,  regulations. 
Federal  Register  notices,  application 
guidelines  and  operating  procedures;  (7) 
identiHes  issues  and  coordinates  the 
resolution  of  program  award  policy  and 
procedural  questions  that  arise;  (8) 
coordinates  the  development  of  Bureau's 
annual  procurement  and  conference 
plans  and  the  award  schedule  for 
Bureau  grants  contracts  and  cooperative 
agreements;  and  (9)  develops  general 
guidance  and  criteria  related  to  the 
Bureau's  grant  programs  and 
coordinative  management  and 
information  services  for  the  Bureau's 
program  contract  activities. 

2.  Under  the  Bureau  of  Health 
Professions  (HBP)  delete  the  Office  of 
Program  Support  (HBP12)  in  its  entirety 
and  insert  the  following: 

Office  of  Program  Support  (HBP12). 
Plans,  directs,  coordinates  and 
evaluates  Bureauwide  administrative 
management  activities,  including  grants 
management  and  financial  management 
activities.  Maintains  close  liaison  with 
officials  of  the  Bureau,  Agency,  the 
Office  of  the  Assistant  Secretary  for 
Health,  and  the  Office  of  the  Secretary 
on  management  and  support  activities. 


Specificially:  (1)  Serves  as  the  Bureau 
director's  principal  source  for 
management  and  administrative  advice 
and  assistance;  (2]  provides  advice, 
guidance,  and  coordinates  personnel 
activities  for  the  Bureau  with  the 
Division  of  Personnel,  HRSA:  (3)  directs 
and  coordinates  the  allocation  of 
personnel  resources:  (4)  provides 
organization  and  management  analysis, 
develops  policies  and  procedures  for 
internal  operation,  and  interprets  and 
implements  the  Bureau's  management 
policies,  procedures  and  systems;  (5) 
develops  and  coordinates  program  and 
administrative  delegations  of  authority 
activities;  (6]  responsible  for  planning 
and  directing  Bureau  financial 
management  activities,  including  budget 
formulation,  presentation,  and  execution 
functions;  (7)  conducts  all  business 
management  aspects  of  the  review, 
negotiation,  award  and  administration 
of  Bureau  grants  management  activities: 
(8)  directs  and  manages  the  National 
Advisory  Council  on  Health  Professions; 
(9]  provides  Bureauwide  support 
services  such  as  supply  management, 
equipment  utilization,  printing,  property 
management,  space  management, 
records  management  and  management 
reports;  (10)  serves  as  the  Bureau's  focal 
point  for  correspondence  control;  (11) 
manages  the  Bureau's  performance 
appraisal  and  employee's  performance 
management  systems;  (12)  coordinates 
and  provides  guidance  on  the  Freedom 
of  Information  Act  and  Privacy  Act 
activities,  and  (13)  serves  as  the  Bureau 
focal  point  for  the  analysis,  selection 
and  implementation  of  all  ADP,  word 
processing  and  telecommunication 
equipment  and  system. 

Dated:  July  14. 1988. 
EUen  Wonnser, 

Acting  Director.  Office  of  Management. 
(FR  Doc.  88-16419  Filed  7-20-88:  8:45  am] 

BILUNG  CODE  4160-1S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IAK-967-4213-15I 

Publication;  Alaska  Native  Claims 
Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of 
section  14(b)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601, 1613(b),  will  be 
issued  to  Afognak  Joint  Venture.  The 
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lands  involved  are  in  the  vicinity  of 
Afognak  Island,  Alaska. 

Sewaro  Meridian,  Ai>ska 


- 

Approxt- 

Serial  No. 

Land  deacfiption 

nwta 
acfaaga 

AA- 14637 

T.  19  S..  R.  20  W.. 
unsufveyed  Sac.  31. 

1.0 

AA-14638 

T.  24  5,  R  24  W.. 
unsurvayad  Sac.  11. 

2.0 

AA-45834 

T.  21  $..  R.  16  W.. 
unsurveyad  Sac.  19;. 

10 

T.  21  S..  R.  17  W., 

380 

unsurvayed  Sacs.  13 

and  24. 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decisions  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  701  C  Street,  Box  13, 
Anchorage,  Alaska  99513  ((907)  271- 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  August  22, 1988  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Terry  R.  Hassett. 

Chief.  Branch  of  KCS  Adjudication. 
[FR  Doc.  88-16400  Filed  7-20-88;  8:45  am] 

BILUNG  COOE  43l»aA-ai 


Closure  Order,  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Prohibition  of  shooting  on 

certain  public  lands  in  San  Benito, 

Monterey,  and  Fresno  counties  in  the 

Hollister  Resource  Area,  Bakersfield 

District,  California. 

summary:  Certain  described  public 
lands  within  the  Hollister  Resource 
Area  in  and  around  public  access 
points,  high  use  areas,  and  a  BL.M 
administrative  site  are  hereby  closed  to 
the  shooting  or  discharge  of  any  firearm, 
air  or  gas  gun,  sling,  elastic  or  spring 
gun,  slingshot,  bow,  crossbow,  dart  or 
any  implement  or  mechanical  appliance 
by  which  any  bullet,  shot,  stone,  dart  or 


other  projectile  may  be  propelled, 
sprting  or  tlirown  £rom  one  place  to 
another  for  any  reason.  The  closures  are 
effective  on  all  of  the  following 
described  public  lands: 

1.  Condon  Peak  Parking  Area — Within 
100  yards  of  the  Condon  Peak  parking 
area  and  entrance  road  located  at  the 
Fresno/San  Benito  County  line  along  the 
Coalinga/Los  Catos  Creek  Road  in  ^e 
SEy4  NWV*  Sec.  9,  T.19S.,  R.12E..  MDM. 

2.  Laguna  Mountain  Parking  Area — 
Within  100  yards  of  the  Laguna 
Mountain  parking  area  and  entrance 
road  located  along  Coalinga  Road  in 
San  Benito  County  in  the  N  V^  L,ot  3  Sec. 
13.  T.18S.,  R.IOE.,  MDM. 

3.  Upper  Sweetwater  Access 
(undeveloped} — Within  100  yards  of 
Coalinga  Road  where  the  public  lands 
cross  the  road  in  San  Benito  County  in 
the  WV4  SWy4  Sec.  13,  T.18S.,  R.IOE.. 
MDM. 

4.  Lower  Sweetwater  Access — Within 
100  yards  of  the  Lower  Sweetwater 
parking  areas  along  Coalinga  Road  in 
San  Benito  County  in  the  SEy4  SWVi 
Sec.  14,  TIBS.,  R.IOE.,  MDM. 

5.  Short  Fence  /4ccess— Within  100 
yards  of  the  Short  Fence  parlcing  areas 
and  associated  vehicle  access  route 
located  along  Coalinga  Road  in  San 
Benito  County  in  the  NEV*  SWVi  Sec.  15. 
T.18S..  R.IOE.  MDM. 

6.  Section  17  Access  (undeveloped} — 
Within  100  yards  of  Highway  198  where 
the  public  lands  cross  the  highway  in 
Fresno  County  in  the  SEVi  SEV*  Sec.  17. 
T.21S.,  R.14E..  MDM. 

7.  Stockale  Mountain  Parking  Area — 
Within  100  yards  of  the  Stockdale 
Mountain  parking  area  and  entrance 
road  at  the  north  end  of  Slack  Canyon 
Road  in  Monterey  County  in  Lot  2  Sec. 
21,  T.22S..  R.13E..  MDM. 

8.  BLM  Administrative  Site— Ail 
lands  in  the  NEV*  SEy4  Sec.  8.  T.18S.. 
R.10E..  MDM.  in  San  Benito  County. 
Also  within  100  yards  of  Coalinga  Road 
on  public  lands  in  San  Benito  County 
located  in  the  NV^  SWV4  Sec.  9.  T.18S.. 
R.10E..  MDM. 

9.  Panache  Access  Road— AH  public 
lands  within  the  Panoche  Access  Road 
right-of-way  between  Little  Panoche 
Road  and  the  second  gate.  Also  on 
public  lands  within  100  yards  of  the 
second  gate.  The  Panoche  Access  Road 
includes  public  lands  in  Sections  11. 12, 
13, 14,  and  15,  T.14S.,  R.IOE.,  MDM. 
Restricted  public  lands  adjacent  to  the 
second  gate  are  in  Lots  2  and  3,  Sec.  18. 
T.14S.,  R.llE..  MDM. 

10.  Tumey  Hills  access  point — Within 
100  yards  of  the  Tumey  Hills  parking 
area  off  of  Panoche  Road  in  Fresno 
County  in  the  NWy4  SWy4.  Sec.  15, 
T.15S..  R.12E.,  MDM. 


11.  Griswold  Hills  access  point — 
Within  100  yards  of  Griswold  Hills 
parking  area  off  of  New  Idria  Road  in 
San  Benito  County  in  Lot  9,  Sec.  1, 
T.16S.,  R.IOE..  MDM. 

12.  Clear  Creek  Canyon — On  public 
lands  within  y4  mile  of  Clear  Creek 
Canyon  Road  in  San  Benito  County 
located  in  Sees.  1,  2, 10. 11. 12. 14.  and 
15,  T.18S.,  R.11E.,  MDM  Sees.  7  and  8. 
T.18S..  R.14E.  MDM.  (This  closure 
notice  replaces  Federal  Regulation 
Notice  Doc.  #85-625  published  1-18-85 
in  Fed.  Reg.  Vol.  50  No.  13  Pg.  2733). 

SUPPLEMENTARY  INPORMATION:  This 
order  is  necessary  for  the  protection  of 
public  safety  and  for  the  protection  of 
public  and  private  property,  lands  and 
resources  within  and  adjacent  to  the 
closed  areas.  This  closure  is  issued 
under  the  authority  of  43  CFR  8364.1. 
Any  person  who  fails  to  comply  with 
this  closure  order  shall  t>e  subject  to  the 
penalties  provided  in  43  CFR  8360.0-7. 
Only  delegated  Federal  Law 
Enforcement  O^icers.  or  any  California 
State  Peace  Officer  as  defined  in 
California  Penal  Code  Section  830,  while 
engaged  in  the  execution  of  their  official 
duties  shall  be  exempt  from  this  order. 

DATES:  This  order  is  in  effect  ' 
immediately  and  the  order  is  permanent 
until  cancelled,  amended  or  replaced. 

rem  FURTHER  INPORMATKM  CONTACT: 

|.  Steven  Addington,  Acting  Area 
Manager,  Hollister  Resource  Area, 
Bureau  of  Land  Management.  P.O.  Box 
365,  Hollister  CA  95024-0365;  (408)  637- 
8183. 

Dated:  )u!y  13. 1988. 

].  Stavan  Addinstoa, 

Acting  Area  Manager. 

(FR  Doc.  88-16408  Filed  7-20-88:  8:45  am] 

MUJNOCOOC  4iia-«a-M 


[OR-09(MM-«310-12:  QPS-077] 

Emergency  Cloeure  of  Public  Lands 
and  Access  Roads;  Lane  County,  OR 

AOENCV:  Bureau  of  Land  Management. 
Interior. 

action:  Emergency  closure  of  public 
lands  and  access  roads  in  Lane  County. 
Oregon. 

summary:  Notice  is  hereby  given  that 
certain  public  lands  and  access  roads  in 
Lane  County,  Oregon  are  temporarily     <^ 
closed  to  all  public  use,  including 
vehicle  operation,  camping,  shooting, 
hiking  and  sightseeing,  from  July  18, 1988 
through  Octol>er  1, 1988.  The  closure  is 
made  under  the  authority  of  43  CFR 
8364.1. 


The  public  lands  affected  by  this 
emergency  closure  are  specifically 
identified  as  Clear  Cut  Unit  No.  3  of 
Timber  Sale  Contract  No.  OR090-TS85- 
65  and  are  located  as  follows: 

Willamette  Meridian,  Oregon 

T.  15  S.,  R.  1  W.. 
Sec.  33:  Metes  and  Bounds  within  the 

SEy4NEV«: 
Sen.  34:  Metes  and  Bounds  within  the 

svfeNwy4. 

Containing  approximately  31  acres. 

All  roads  on  the  public  lands  listed  above 
are  closed  as  specified  above,  as  are  BL.M 
Road  No.  16-1-5.3  from  its  beginning  in 
Section  5.  T.  16  S.,  R.  1  W..  W.M.  to  its 
junction  with  BLM  Road  No.  16-1-3  in 
Section  3.  T.  16  S..  R.  1  W..  W.M.,  BLM  Road 
No.  16-1-3  from  its  beginning  to  its  junction 
with  BLM  Road  No.  15-1-34.2  in  Section  34. 
T.  15  S..  R.  1  W..  W.M..  BLM  Road  No.  15-1- 
34.3  in  its  entirety  located  in  Section  34,  T.  15 
S..  R.  1  W.,  W.M.,  and  BLM  Road  No.  15-1- 
34.2  in  its  entirety  located  in  Section  34,  T.  15 
S..  R.  1  W..  W.M.  Road  Nos.  16-1-3. 15-1-34.2 
and  15-1-34.3  are  entirely  located  on  public 
land,  while  Road  No.  16-1-5.3  is  located 
partially  on  public  land  and  partially  on 
private  land. 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order:  Bureau  employees;  state, 
local  and  federal  law  enforcement  and 
fire  protection  personnel;  the  holders  of 
BLM  road  use  permits  that  include  roads 
within  the  closure  area;  the  purchaser  of 
BLM  timber  within  the  closure  area  and 
their  subcontractors.  In  addition,  the 
owners  of  the  non-federal  lands  crossed 
by  BLM  Road  No.  16-1-5.3  and  those 
residing  full  time  on  such  lands  are 
exempt  from  the  closure  to  the  extent 
necessary  to  access  and  manage  their 
lands.  Access  by  additional  parties  may 
be  allowed,  but  must  be  approved  in 
advance  in  writing  by  the  Authorized 
Officer. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0-7,  which  include  a  fine 
not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

The  public  lands  and  roads 
temporarily  closed  to  public  use  under 
this  order  will  be  posted  with  signs  at 
points  of  public  access.  In  addition,  the 
boundaries  of  the  closed  Clear  Cut  Unit 
are  blazed,  painted  and  posted. 

The  purpose  of  this  emergency 
temporary  closure  is  to  protect  valuable 
public  timber  resources  from 
unauthorized  damage,  to  facilitate 
authorized  timber  harvest  operations, 
and  to  protect  persons  from  potential 
harm  from  logging  operations. 
EFFECTIVE  DATES:  July  18, 1968  thorugh 
October  1, 1988. 


ADDRESSES:  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
closed  lands  and  roads  are  available 
from  the  Eugene  District  Office,  P.O.  Box 
10226  (1255  Peari  Street),  Eugene, 
Oregon  97440. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lee  Lauritzen,  McKenzie  Area  Manager, 
Eugene  District  Office,  at  (503)  683-6988. 

Date:  July  12, 1988. 
Lee  Lauritzen. 

Area  Manager. 

|FR  Doc.  88-16407  Filed  7-20-88;  8:45  am] 

BILUNG  CODE  4310-33-M 


[1-25693] 

Realty  Action;  Sale  of  Public  L^nds  In 
Cassia  County,  ID 

The  following  land  has  been  found 
suitable  for  sale  under  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976  (90  Stat.  2750,  43 
U.S.C.  1713),  at  not  less  than  the 
estimated  fair  market  value  (FMV).  The 
land  will  not  be  offered  for  sale  for  at 
least  60  days  after  the  date  of  this 
notice. 
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mineral  interests  being  offered  for 
conveyance  have  no  known  monetary 
value.  Each  bidder  must  submit  a 
nonretumable  (for  the  successful  bidder) 
fifty  dollar  ($50.00)  filing  fee  for  the 
mineral  conveyance  (43  CFTl  2720.1- 
2(c)). 

The  terms  and  conditions  applicable  - 
to  the  sale  are: 

1.  All  oil,  gas,  and  geothermal 
resource  minerals  shall  be  reserved  to 
the  United  States. 

2.  A  reservation  for  the  City  of  Oakley 
road  right-of-way,  1-26286,  and  the  City 
of  Oakley  water  system  right-of-way,  I- 
012608,  will  be  included  in  the  patent. 

3.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  under  the 
authority  of  the  Act  of  August  30, 1890 
(26  Stat.  291;  43  U.S.C.  945). 

Federal  law  requires  that  bidders 
must  be  U.S.  citizens  18  years  of  age  or 
older,  or,  in  the  case  of  a  corporation, 
subject  to  the  laws  of  any  State  of  the 
U.S.  Proof  of  citizenship  shall 
accompany  the  bid.  If  two  or  more  valid 
bids  are  received  for  the  parcel,  the 
determination  of  which  is  to  be 
considered  the  highest  bid  shall  be  by 
supplemental  oral  bidding.  The 
remainder  of  the  full  bid  price  shall  be 
paid  within  180  days  of  the  date  of  the 
sale.  Failure  to  pay  the  full  price  within 
the  180  days  shall  disqualify  the 
apparent  high  bidder  and  cause  the  bid 
deposit  to  be  forfeited  to  the  BLM. 

Should  the  parcel  not  sell  on  the  sale 
date,  it  will  be  offered  competitively  on 
a  continuing  basis  until  March  31, 1989. 
at  the  Burley  District  Office,  Hurley. 
Idaho.  Sale  will  be  by  sealed  bid.  Sealed 
bids  will  be  opened  every  Wednesday 
of  each  month  at  liOO  p.m.  All  bids  must 
be  received  at  the  Burley  District  Office 
no  later  than  1:00  p.m.  on  the  day  of  the 
sale. 

Detailed  infonnation  concerning  the 
sale,  including  the  reservations,  sale 
procedures  and  conditions,  and  planning 
and  environmental  documents,  is 
available  for  review  at  the  Burley 
District  Office,  200  South  Oakley 
Highway,  Buriey,  Idaho  83318. 

For  a  period  fo  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Burley  District,  at  the  above 
address.  In  the  absence  of  any 
objections,  this  proposal  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Date:  July  13. 1988. 
Marvin  Ba^ey. 

Associate  District  Manager. 

(FR  Doc.  16401  Filed  7-20-88;  8:45  am] 

nUUNO  CODE  4S10-«4-M 


Legal  descnption 

Acreage 

Ap- 
praised 
FMV 

T.  14  S..  R.  22  E..  B.M..  sec- 
tion 4:  swv^sevi 

40 

$3,000 

The  lands  described  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

The  parcel  will  be  offered  for 
competitive  sale  beginning  at  1:00  p.m. 
MDT,  September  28, 1988,  in  the 
conference  room  of  the  Burley  District 
Office,  200  South  Oakley  Highway, 
Burley,  Idaho. 

The  parcel  will  be  offered  by  sealed 
bid  only.  All  bids  must  be  submitted  to 
the  BLM's  Burley  District  Office,  200 
South  Oakley  Highway,  Route  3  Box  1, 
Burley,  Idaho  83318,  by  no  later  than 
1:00  p.m.  MDT,  September  28, 1988. 
Scaled  bid  envelopes  must  be  marked 
on  the  front  left  comer  with  the  parcel 
number  and  sale  date.  Bids  must  not  be 
less  than  the  appraised  value  specified 
in  this  notice.  The  bid  must  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft,  or  cashier's 
check  made  payable  to  the  USDL 
Bureau  of  Land  Management,  for  not 
less  than  30  percent  of  the  bid  amount. 
A  bid  will  also  constitute  an  application 
for  conveyance  of  the  mineral  rights, 
except  for  geothermal,  oil  and  gas.  The 


27574 


Federal  Register  /  Vol.  53,  No.  140  /  Thursday.  July  21.  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  140  /  Thursday.  July  21.  1988  /  Notices 


27575 


(NM-010-31 10-10-7202;  NM  NM  95251/ 
QP8-0118] 

Issuance  of  Exchange  Conveyance 
Document;  New  Mexico 

AQENCV:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  United  States  issued  an 
exchange  conveyance  document  to  the 
State  of  New  Mexico  on  September  15, 
1987,  pursuant  to  section  206  of  the  Act 
of  October  21. 1976  (43  U.S.C.  1716).  The 
conveyance  was  issued  for  24,721.22 
acres  of  pubUc  land  located  in  Torrance 
County,  New  Mexico.  The  public  lands 
were  described  in  the  Notice  of  Realty 
Action  published  in  the  Federal  Register 
(PR)  on  December  15, 1986.  51  FR  44951 
and  corrected  notice  published  on 
January  26, 1987,  52  FR  2770. 

In  exchange  for  the  public  lands 
mentioned  above,  the  State  of  New 
Mexico  reconveyed  to  the  United  States 
28,587.50  acres  of  non-Federal  lands  and 
interests  therein  located  in  Cibola 
County,  New  Mexico.  The  reconveyed 
lands  were  described  in  the  Notice  of 
Realty  Action  published  in  the  Federal 
Register  on  December  IS,  1986,  51  FR 
44951  and  corrected  Notice  published  on 
January  26, 1987.  52  FR  2770. 

The  purpose  of  the  exchange  was  to 
consolidate  land  ownerships  for  the 
Federal  Government  within  El  Malpais 
Special  Management  Area,  the  De-Na- 
Zin  Wilderness  Area,  the  Chaco  Culture 
National  Historic  Park,  or  well  bloclced 
areas  within  the  Rio  Puerco  Resource 
Area.  In  addition,  the  exchange 
consolidated  the  State's  ownership  in 
Torrance  County.  The  exchange  was 
consistent  with  the  approved  Rio  Puerco 
Resource  Management  Plan  approved 
on  January  16, 1986.  The  values  of  the 
Federal  land  and  the  non-Federal  land 
in  the  exchange  were  equal. 

Dated:  July  13, 1968. 
Monte  G.  Joidan. 
Associate  State  Director. 
[FR  Doc.  88-16398  Filed  7-20-88:  8:45  am] 
auxma  cooe  wio-ra-ti 


[MT-030-08-4220-11;  M-0S453S] 

Proposed  Continuation  of  Withdrawal; 
Montana 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service  proposes 
that  the  withdrawal  for  the  Whitetail 
Creek  and  Caribou  Recreation  Areas  on 
52.65  acres  of  forest  system  lands 


continue  for  an  additional  20  years.  The 

lands  will  remain  closed  to  surface  entry 

and  mining  but  have  been  and  will 

remain  open  to  mineral  leasing. 

date:  Comments  should  be  received  by 

October  19. 1988. 

aodness:  Conunentfl  should  be  sent  to 

Chief,  Branch  of  Land  Resources,  Bureau 

of  Land  Management,  P.O.  Box  36800, 

Billings.  Montana  59107. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  H.  Croteau,  BLM  Montana  State 

Office.  406-657-6082. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Department  of  Agriculture  proposes  that 
the  existing  mineral  withdrawal  made 
by  Public  Land  Order  2850  of  December 
10, 1962,  be  continued  for  a  period  of  20 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat.  2751.  43  U.S.C  1714. 
The  land  is  described  as  follows:. 

Principal  Mari«flan,  Kootenai  National  Forast, 
Caribou  Craak  Recraatioo  Araa 

T.  37  N..  R.  30  W.. 
Sec.  21.  SH  of  lot  5: 
Sec.  22,  WHSWV4SW^SWy4; 
Sec.  28,  NE^NE^  of  lot  1. 

The  area  described  contains  approximately 
12.65  acres  in  Lincoln  County. 

Whitetail  Cnck  Racraation  Ana 

T.  35  N..  R.  33  W.. 

Unsurveyed,  but  when  surveyed  will 
probably  be: 

Sec.  1.  NV^NV^SEV*. 

The  area  described  contains  40  acres  in 
Uncoln  County. 

The  purpose  of  the  withdrawal  is  to 
protect  unique  resource  areas  with 
cultural  value  to  the  Kootenai  Indians. 
The  withdrawal  segregates  the  land 
from  prospecting,  location,  entry,  and 
purchase  under  the  United  States  mining 
laws,  but  not  the  mineral  leasing  laws. 
No  change  is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Land  Resources,  in  the 
Montana  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  mineral  resources.  A  report 
will  also  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  continued  and.  if  so. 
for  how  long.  The  Hnal  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 


The  existing  withdrawal  will  continue 
until  such  Rnal  determination  is  made. 

July  14. 1988. 
|ohn  E.  MooriHMise. 

Acting  Deputy  State  Director.  Division  of 

Lands  and  Renewable  Resources. 

(FR  Doc.  68-16399  Filed  7-2»-88: 8:45  am] 

MLLMO  COOE  431«-IMMI 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  SulNnittad  to 
the  Office  of  Management  and  Budget 
for  Review  tJnder  ttte  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  the 
provisions  ot  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  ofTicer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  onicer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Office. 
Washington.  DC  20503.  telephone  (202) 
395-7340. 

TiUe:  Requirement  for  l^rmits  and 

Permit  I^rocessing.  30  CFR  773 
Abstract:  Section  510(c)  Pub.  L  95-87 
requires  that  prior  to  issuance  of  a 
surface  coal  mining  and  reclamation 
permit,  the  appUcant  and  persons 
associated  with  the  appUcant  be 
reviewed  and  finding  made  that  all 
other  mining  operations  of  the 
applicant  and  associates,  are  being  or 
have  l>een  conducted  in  accordance 
with  the  law.  This  information  is  used 
by  the  regulatory  authority  and  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  to  ensure  that 
surface  coal  mining  and  reclamation 
operations  are  conducted  in  a  manner 
wliich  preserves  and  enhances 
environmental  concerns  as  expressed 
in  the  Act. 
Bureau  Form  Number:  None 
Frequency:  On  occasion  and  annually 
Description  of  Respondents:  Business  or 

other  for  profit 
Annual  Responses:  7.605 
Annual  Burden  Hours:  36,899 
A  verage  Burden  Hours  Per  Response:  5 
Bureau  Clearance  Office:  Nancy  Ann 
Baka.  (202)  343-5981. 


Date:  June  30. 1988. 
Richard  O.  Miller, 

Chief  Regulatory  Development  and  Issues 
Mangement  Office. 

[FR  Doc.  88-16393  Filed  7-20-88;  8:45  am] 
BILUNQ  COOC  431»-0S-«I 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-3  (Sut>-7SX)] 

MIsaourl  Pacific  Railroad  Co.— 
AlMindonment  Exemption— 
Plaquemines  Parish,  LA 

AppUcant  has  filed  a  notice  of 
exemption  under  49  CFH 1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  11-mile  Une  of  railroad  between 
milepost  24.0  near  Myrtle  Grove,  LA, 
and  milepost  35.0  near  Magnolia,  in 
Plaquemines  Parish,  LA. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  fvith  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notiHed  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. —    ■ 
Abandoment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d] 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  wiU  be  effective  August  20, 
1988,  unless  stayed  pending 
reconsideration.  I>etitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues '  and  formal 


■  A  itay  will  b«  routinely  issued  l>y  the 
Commission  in  those  proceedings  when  an 
infonned  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  find 
Envinxunent  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-No. 
8),  Exemption  of  Out-of Service  Rail  Lines  (not 
printed),  served  March  S,  1988. 


expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  *  must  be  filed  by  July  26. 
1968,  and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
August  5. 1968  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anthofer,  Law  Dept..  Room  830, 1416 
Dodge  Street,  Omaha.  NE  68179. 

If  the  notice  of  exemption  containes 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (See)  will  prepare  an 
environmental  assessment  (EA).  See 
will  serve  the  EA  on  all  parties  by  July 
21, 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  horn  See  by 
writing  to  it  (Room  3115.  Interstate 
Commerce  Commission.  Washington, 
DC  20423)  or  by  calling  Cari  Bausch, 
Chief,  See  at  (202)  275-7316). 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental,  or  public  use 
conditions. 

Decided:  July  11, 1988. 

By  the  Conunission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  88-16276  Filed  7-20-88;  8:45  am] 

BttJJNG  COOE  703S-01-II 

[Ex  Parte  No.  367  (Sub-No.  961] 

Petition  to  Disclose  i-ong-Term  Rail 
Coal  Contracts 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Denial  of  petition  to  institute 

rulemaking. 

summary:  The  Commission  is  denying  a 
petition  by  Western  Fuels  Associations, 
Inc.  to  establish  rules  for  disclosiue  of 
long-term  coal  contracts  made  pursuant 
to  49  U.S.C.  10713  and  49  CFR  Part  1313. 
The  petition  is  denied  because  it 
requests  action  that  is  contrary  to 
section  10713  and  interpreting  that 
section. 


•  See  Exemption  of  Rail  Abandonments  or 
Discontinuance — Offers  of  Financial  Assistance.  4 
ICC.  2d  164  (1967).  and  final  rules  published  in  the 
Federal  Retialsr  on  December  22. 1987  (S2  FR  48440- 
48446). 


EFFEcnvE  date:  July  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721]. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc.,  Room  2229. 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423,  or  call 
(202)  289-4357/4359  (DC  MetropoUtan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts.  Inc.,  in  Room 
2229  at  Conunission  headquarters). 

Authority:  49  U.S.C  10321. 10713;  and  5 
U.S.C.  553. 

Decided-  |uly  13. 1988. 

By  the  Commission.  Chairman  Cradison, 
Vice  Chairman  Andre.  Commissioners 
Sterrett  Simmons,  and  L.amboley. 
Commissioner  Lamboley  concurred  in  the 
result. 

Noreta  R.  M(<i«a, 

Secretary. 

[FR  Doc  88-16444  Filed  7-20-88: 8:45  am) 

BILUNG  COOE  TOSft-ai-H 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
tottieCleenAirAct 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  18. 1988,  a  proposed 
consent  decree  in  United  States  v. 
Robert  Countess,  d/b/a  Countess 
Service  Center,  et  a!.  (Civ.  Action  No. 
HAR-87-2347):  United  States  v.  Capital 
Milk  Producers  Co-op,  Inc.,  et  al.  (Civ. 
Action  No.  HAR-87-2348):  United  States 
V.  Boston  Petroleum  Co.,  Inc.  et  al  (Civ. 
Action  No.  HAR-87-2349).  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Maryland. 

The  proposed  consent  decree  resolves 
a  judicial  enforcement  action  brought  by 
the  United  States  against  I^eet  Transit. 
Inc.  ("Fleet")  for  violations  of  the  Clean 
Air  Act  The  complaints  filed  by  the 
United  States  each  alleged  that  Fleet 
violated  the  Unleaded  Gasoline 
Regulations.  40  CFR  Part  80. 

The  proposed  consent  decree  enjoins 
Fleet  from  violating  the  Unleaded 
Gasoline  Regulations  in  the  future.  The 
proposed  consent  decree  also  requires 
Fleet  to  establish  an  Unleaded  Gasoline 
Quality  Assivance  Program,  which 
consists  of  testing  of  gasoline  storage 
tanks,  to  assure  ^at  Fleet's  operations 
are  effective  in  preventing 
contamination  of  unleaded  gasoline.  The 
consent  decree  further  requires  Fleet  to 


27576 


Federal  Register  /  Vol.  53.  No.  140  /  Thursday.  July  21.  1988  /  Notices 


pay  a  civil  penally  of  $18,000  to  the 
United  States  Treasury. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Robert 
Countess,  d/b/a  Countess  Service 
Center,  et  al..  United  States  v.  Capital 
Milk  Producers  Co-op,  Inc.,  et  al., 
United  States  v.  Boston  Petroleum  Co., 
Inc.,  et  al.  D.O.J.  Ref.  Nos.  90-5-2-1- 
1060, 1079.  and  1088. 

The  proposed  consent  decree  may  be 
examined  at  the  Offlce  of  the  United 
States  Attorney,  District  of  Maryland. 
United  States  Courthouse,  Eighth  Floor. 
101  West  Lombard  Street,  Baltimore. 
Maryland  21201-2692  and  at  the  Eastern 
Field  Office  1.  Field  Office  and  Support 
Division,  of  the  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  Attention: 
Richard  Friedman.  A  copy  of  the 
proposed  consent  decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Room  1521,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  &  Natural  Resources  Division, 
Department  of  Justice.  In  requesting  ■ 
copy,  please  enclose  a  check  in  the 
amount  of  $1.40  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Maizulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  88-16391  Filed  7-20-«8;  8:45  am) 

BILUNO  CODE  4410-01-41 


Pollution  Control;  Consent  Judgments: 
Plalnville  Electro  Plating  Co.,  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  13, 1988,  a  proposed 
Consent  Decree  in  United  States  v. 
Plainville  Electro  Plating  Co.  and 
Gerald  Classman,  Civil  Action  Number 
H-86-342  AHN,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Connecticut.  The  Complaint 
filed  by  the  United  States  alleged 
violations  of  the  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended. 
Defendants  Plainville  Plating  Company 
and  Gerald  Glassman  own  and  operate 
an  electroplating  facility  in  Plainville. 


Connecticut  which  generated  and 
disposed  of  hazardous  wastes. 
Defendants  violated  the  Resource 
Conservation  and  Recovery  Act  and  the 
regulations  passed  thereunder  by,  inter 
alia,  operating  without  an  interim  or 
final  permit  to  treat,  store  or  dispose  of 
hazardous  wastes,  failing  to  implement 
an  adequate  groundwater  monitoring 
program,  failing  to  close  its  land 
disposal  units  in  accordance  with  an 
appropriate  closure  plan,  failing  to 
establish  a  fmancial  mechanism  to 
assure  proper  closure,  and  failing  to 
demonstrate  financial  responsibility  for 
sudden  and  non-sudden  accidental 
occurrences  resulting  in  environmental 
impairment. 

The  Consent  Decree  provides  that  the 
defendants  shall  pay  a  civil  penalty  of 
$230,000.00  and  be  subject  to  continuing 
obligations  with  respect  to  compliance 
with  various  hazardous  waste 
regulations. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Plainville  Electro 
Plating  Co.  and  Gerald  Glassman,  D.J. 
No.  90-7-1-332. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Room  250.  Federal 
Building,  450  Main  Street,  Hartford, 
Connecticut  06103,  at  the  Region  I  office 
of  the  Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  John  F. 
Kennedy  Federal  Building,  Boston, 
Massachusetts  02203,  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  Consent  Decress  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  refer  to  United  States  v. 
Plainville  Electro  Plating  Company  and 
Gerald  Glassman,  D.J.  No.  90-7-1-332, 
and  include  a  check  for  $2.80  (10  cents 
per  page  reproduction  charge)  payable 
to  the  United  States  Treasury. 
Rogar  |.  MarzuUa. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-16390  Filed  7-20-88;  8:45  am) 

WLUNG  COOe  4410-01-41 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration;  Arena! 
Chemical  Corp. 

By  Notice  dated  April  1, 1988,  and 
published  in  the  Federal  Register  on 
April  11, 1988;  (53  FR  11919),  Arenol 
Chemical  Corporation,  189  Meister 
Avenue,  Somerville,  New  Jersey  08876. 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug: 

Amphetamim,  its  salts,  optical  iso- 
mers, and  salts  o(  its  optical  iso- 
mers (1100) 

Mettiamphetamine,  Its  salts,  isomars, 
and  salts  of  its  isomers  (1105) 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations, 
S  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  July  13, 1968. 
GfliM  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration. 

(FR  Doc.  88-16457  Filed  7-20-88;  8:45  am) 

WLUNO  COOK  4410-OS-M 


[Docktt  Na  87-60] 

Melvin  C.  Butler,  D.D.S.;  Revocation  of 
Registration 

On  June  12, 1987.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Melvin  C.  Butler, 
D.D.S.  (Respondent)  of  335  Coolspring 
Street,  Uniontown,  Pennsylvania  15401 
proposing  to  revoke  his  DEA  Certificate 
of  Registration  AB2377934  and  to  deny 
any  pending  applications  for  the 
renewal  of  such  registration  as  a 
practitioner  under  21  U.S.C.  823(0-  The 
statutory  predicate  for  the  proposed 
action  was  Respondent's  lack  of 
authorization  to  handle  controlled 
substances  in  the  Commonwealth  of 
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Pennsylvania.  In  addition,  the  Order  to 
Show  Cause  alleged  that  Respondent's 
continued  registration  is  inconsistent 
with  the  public  interest  as  that  term  is 
used  in  21  U.S.C.  823(f)  and  824(a)(4). 

Respondent  requested  a  hearing  on 
the  issues  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  Due  to  Respondent's 
apparent  lack  of  authorization  to  handle 
controlled  substances  in  the 
Commonwealth  of  Pennsylvania, 
Government  counsel  filed  a  motion  for 
summary  disposition  on  August  10, 1987. 
Judge  Bittner  denied  this  motion  after 
Respondent  presented  evidence  that  he 
was  in  fact  licensed  to  handle  controlled 
substances  in  Pennsylvania. 

On  June  8, 1988,  Government  counsel 
filed  another  motion  for  summary 
disposition  based  on  an  order  dated 
March  31, 1988,  issued  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  State,  Bureau  of 
Professional  and  Occupational  Affairs 
whereby  Respondent's  license  to 
practice  dentistry  was  suspended. 
Subsequently,  on  June  8. 1988, 
Government  counsel  received  a  letter 
from  Respondent  withdrawing  his 
request  for  a  hearing.  On  June  10, 1988. 
the  Administrative  Law  Judge  issued  an 
order  terminating  the  proceedings  before 
her.  Accordingly,  the  Administrator  now 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  between 
February  18. 1982  and  March  11. 1982. 
while  practicing  dentistry  in  the  State  of 
New  York.  Respondent  forged  ten 
prescriptions  each  for  30  dosage  units  of 
Talwin  50  mg.  using  an  associate's  name 
and  DEA  number.  As  a  result,  on 
November  24. 1982.  Respondent  was 
convicted  of  one  count  of  forgery  in  the 
third  degree  in  violation  of  the  laws  of 
the  State  of  New  York. 

The  Administrator  further  finds  that 
between  April  13. 1987  and  May  18. 
1987.  while  practicing  dentistry  in  the 
Commonwealth  of  Pennsylvania. 
Respondent  wrote  three  prescriptions 
for  Percocet,  a  Schedule  II  narcotic 
controlled  substance,  once  again  using 
an  associate's  prescription  pad  and  DEA 
number.  As  with  the  prescriptions 
written  in  New  York,  Respondent  forged 
his  associate's  signature  on  the 
prescriptions.  Respondent  filled  two  of 
the  prescriptions  at  a  local  pharmacy 
and  was  arrested  attempting  to  fill  the 
third  one.  Following  his  arrest. 
Respondent  admitted  that  he  had  forged 
the  prescriptions.  He  indicated  that  he 
owed  some  individuals  a  large  amount 
of  money  and  had  foiged  the 


prescriptions  in  an  attempt  to  make 
some  extra  money  to  satisfy  his  debts. 

On  July  9, 1987,  Respondent  was 
indicted  in  the  United  States  District 
Court  for  the  Western  District  of 
Pennsylvania  and  charged  with  two 
coimts  of  possession  with  intent  to 
distribute  Percocet  in  violation  of  21 
U.S.C.  841(a)(1);  two  counts  of  acquiring 
and  obtaining  possession  of  Percocet  by 
misrepresentation,  fraud,  forgery, 
deception  or  subterfuge  in  violation  of 
21  U.S.C.  843(a)(3);  two  counts  of  using  a 
DEA  number  issued  to  another  person 
for  the  purpose  of  acquiring  or  obtaining 
Percocet  in  violation  of  21  U.S.C. 
843(a](2];  and  two  counts  of  attempting 
to  fraudulently  acquire  or  obtain 
possession  of  Percocet  in  violation  of  21 
U.S.C.  846.  On  February  17, 1988.  after 
entering  a  guilty  plea  in  the  United 
States  District  Court  for  the  Western 
District  of  Pennsylvania,  Respondent 
was  convicted  of  one  count  of 
possession  with  intent  to  distribute 
Percocet:  one  count  of  acquiring  or 
obtaining  possession  of  Percocet  by 
misrepresentation,  fraud,  forgery, 
deception  or  subterfuge;  and  one  count 
of  attempting  to  fi-audulently  acquire  or 
obtain  possession  of  Percocet,  all  felony 
offenses  relating  to  controlled 
substances.  Therefore,  lawful  grounds 
exist  to  revoke  Respondent's  DEA 
registraUon.  21  U.S.C.  824(a)(2). 

Following  his  conviction,  on  March  31, 
1988.  the  Commonwealth  of 
Pennsylvania,  Department  of  State, 
Bureau  of  Professional  and 
Occupational  Affairs  suspended 
Respondent's  license  to  practice 
dentistry,  thereby  terminating  his  ability 
to  handle  controlled  substances  in  the 
Commonwealth  of  Pennsylvania. 
Therefore,  additional  grounds  exist  to 
revoke  Respondent's  DEA  registration 
pursuant  to  21  U.S.C.  824(a)(3). 

The  Administrator  concludes  that 
Respondent's  actions  exhibit  a  total 
disregard  for  the  tremendous 
responsibilities  which  accompany  DEA 
registration.  Respondent  had  a  duty  to 
protect  against  the  diversion  of 
controlled  substances  into  the  illicit 
market.  He  ignored  that  duty  and 
instead  forged  prescriptions  for 
controlled  substances  in  two  different 
states. 

Having  concluded  that  lawful  grounds 
exist  to  revoke  Respondent's  DEA 
registration,  and  having  further 
concluded  that  under  the  facts  and 
circumstances  presented  in  this  case  the 
registration  should  be  revoked,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  hereby 


orders  that  DEA  Certificate  of 
Registration  AB2377934,  previously 
issued  to  Melvin  C.  Butler,  D.D.S.,  be, 
and  it  hereby  is,  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  the  renewal  of 
such  registration,  be.  and  they  hereby 
are,  denied.  This  order  is  effective  July 
21,1988. 

Date:  July  13. 1988. 
John  C  Lawn. 
Administrator. 
(FR  Doc.  86-16456  Filed  7-20-88;  8:45  am| 

BILllNG  CODE  441(M>9-II 


Justice  Programs  Office 

Office  for  Victims  of  Crime;  Assistance 
to  Victims  of  Federal  Crime  in  Indian 
Country;  Discretionary  Grants 

agency:  Department  of  Justice,  Office  of 
Justice  Programs,  Office  for  Victims  of 
Crime,  Jane  Nady  Burnley,  Director. 
ACTION:  Notice  of  availabihty  of  funds. 

summary:  The  Office  for  Victims  of 
Crime  (OVC)  is  publishing  this  notice  to 
announce  a  $1  miUion  discretionary 
grant  program  aimed  at  providing 
assistance  to  Native  American  Indians, 
and  others,  who  are  victims  of  crimes  in 
Indian  country  that  fall  under  the 
jurisdiction  of  the  Federal  government 

The  money  for  these  grants  will  come 
fix)m  the  Victims  of  Crime  Act  of  1984 
(VOCA),  as  amended,  42  U.S.C.  10601- 
10604  (Supp.  1987).  The  Act  estabhshed 
a  Crime  Victims  Fund  in  the  Department 
of  Treasury  made  up  of  monies  received 
from  certain  Federal  criminal  fines; 
special  penalty  assessments;  forfeited 
appearance,  bail  bonds,  and  collateral 
security;  and  literary  profits  due  certain 
convicted  Federal  defendants.  Under  42 
U.S.C.  10603(c)(1)(B)  a  portion  of  these 
funds  may  be  used  to  assist  victims  of 
Federal  crimes. 

This  money,  set  aside  to  improve  the 
treatment  of  victims  of  Federal  crime, 
can  be  used  for  a  wide  variety  of 
activities  that  include,  but  are  not. 
limited  to:  (a)  Crisis  intervention 
services  such  as  counseling  to  provide 
emotional  support  to  victims  following  a 
violent  crime;  (b)  emergency  short-term 
child  care  services  or  temporary  shelter 
for  family  violence  victims;  (c) 
assistance  in  participation  in  Federal 
criminal  justice  proceedings;  (d) 
payment  of  reasonable  costs  for  a 
forensic  medical  examination  to  a 
Federal  crime  victim;  (e)  training  of  law 
enforcement  personnel  in  the  delivery  of 
services  to  Federal  crime  victims  and 
publication  of  related  materials;  and  (f) 
the  payment  of  salaries  of  personnel 
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who  provide  assistance  services  to 
victims  of  Federal  crime. 

During  Fiscal  Year  1988  OVC  has 
assisted  Federal  victims  by  supporting 
training  of  Victim-Witness  Coordinators 
in  the  U.S.  Attorneys'  ofHces,  and  by  co- 
sponsoring  a  conference  attended  by 
teams  of  Assistant  U.S.  Attorneys, 
Coordinators,  and  Federal  investigators 
on  the  investigation  and  prosecution  of 
child  sexual  abuse.  In  addition,  funds 
have  been  made  available,  through  the 
U.S.  Attorneys'  offices,  for  direct 
assistance,  e.g.,  mental  health  services. 
to  victims  of  Federal  crimes  when  no 
other  source  of  support  was  available. 

Consistent  with  Congressional  intent, 
132  Cong.  Rec.  H  11294  {daily  ed. 
October  17, 1986),  nearly  all  of  the  funds 
OVC  has  allocated  to  date  for  providing 
direct  assistance  to  victims  of  Federal 
crime  has  been  used  to  aid  Native 
American  Indians.  This  experience  has 
convinced  OVC  of  the  need  to  commit 
significant  funds  to  seed  the 
development  of  victim  assistance 
programs  that  will  provide  direct 
services  to  Federal  crime  victims  in 
Indian  country. 

Consequently,  OVC  has  decided  to 
make  available  between  eight  and  ten 
grants  to  selected  state  agencies 
presently  administering  VOCA  victim 
assistance  grants.  These  agencies  will  in 
turn  either  subgrant  or  contract  for 
victim  assistance  services  in  Indian 
country  where  currently  no  programs 
exist  or  where  services  need  to  be 
augmented.  This  notice  describes  the 
availability  and  purpose  of  this  grant 
program.  Individual  states  that  have  a 
qualifying  target  population,  eligible  to 
receive  these  services,  should  contact 
OVC  and  request  a  grant  information 
and  application  package. 

EFFECTIVE  DATE:  July  21,  198& 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  concerning  this  notice  should 
be  directed  to  Stephen  Appell,  Federal 
Program  Manager.  OVC,  or  Cynthia 
Darling,  Program  Specialist,  OVC,  633 
Indiana  Avenue  NW..  Washington,  DC 
20531,  (202)  272-«50Q. 

Purpose 

The  Office  for  Victims  of  Crime  is 
making  $1  million  available  to  selected 
states  to  promote  the  development  of 
direct  services  to  victims  of  Federal 
crimes  in  Indian  country.  The  purpose  of 
these  grants  are:  (1)  To  address  the  clear 
and  pressing  needs  of  victims  of  Federal 
crime,  particularly  Native  American 
Indians  on  Federal  enclaves,  who  have 
limited  access  to  existing  victim 
assistance  programs  primarily  due  to 
geographic  remoteness:  and  (2)  to  build 
upon  the  existing  base  of  victim  services 


in  Indian  country  and  to  seed  the 
development  of  new  program*  where 
currently  there  are  none.  It  is  not  our 
intention  to  establish  a  separate  service 
system  to  assist  victims  of  Federal 
crimes.  Instead,  our  intention  is  to  use  a 
significant  portion  of  funds  available  for 
Federal  crime  victims  to  foster  the 
development  of  an  expanded  network  of 
victim  assistance  services  which  will 
enable  victims  of  Federal  crimes  in 
Indian  country  to  have  improved  access 
to  victim  assistance  and  support 
services. 

Eligible  Applkanto 

Applications  may  be  submitted  by 
agencies  designated  by  the  chief 
executive  officer  of  each  state  as 
responsible  for  applying  for  and 
administering  VOCA  victim  assistance 
funds.  Grants  will  be  Hmited  to  those 
states  where  there  are  Federal  victims  of 
crime  in  Indian  country.  Copies  of  a 
program  instruction  detailing  the 
appHcation  requirements  and 
procedures  will  be  sent  to  eligible  states 
upon  request  State  agencies  will  either 
subgrant  or  contract  the  funds  to  eligible 
organizations  that  will  establish  or 
improve  victim  assistance  programs  in 
Indian  country.  In  the  subgrant  process, 
preference  will  be  given  to  Indian  tribes 
or  tribal  organizations.  When  subgrants 
are  awarded  to  Indian  tribes,  no 
matching  funds  will  be  required  of  the 
tribe. 

Selection  Criteria 

Applications  from  states  will  be 
reviewed  for  criteria  that  will  be 
described  in  full  in  the  program 
instruction  package.  In  determining 
which  state  applications  to  fund,  OVC 
will  consider:  (a)  Documentation  of 
Federal  criminal  jurisdiction  over  the 
portion  of  Indian  country  covered  by  the 
application;  (b)  evidence  of  cooperation 
between  tribal,  local,  state,  and  Federal 
agencies  and  officials,  including  the  U.S. 
Attorney  who  has  responsibility  for  the 
prosecution  of  Federal  criminal  matters 
and  victim  and  witness  coordination;  (c) 
a  description  of  the  population(s)  that 
could  be  served  and  a  brief  description 
of  the  victim  service  needs;  and  (d)  a 
description  of  how  the  state  agency 
intends  to  disperse  the  funds  to 
organizations  that  will  develop  or 
expand  victim  services  in  Indian 
country. 

Application  Deadline 

September  15.  ige& 

Award  Amounts 

Awards  to  states  will  vary  in  size 
depending  on  tlie  number  of  victims  to 
be  served  and  the  number  of  grants 


awarded.  Generally  they  range  from 
between  SloaOOO  to  $2504Xm. 

Additional  Infonnation 

Requirements  relating  to  the 
preparation  of  the  application,  and 
reporting,  Hnancial  management,  civil 
rights,  and  other  issues  will  be 
contained  in  tlie  program  instruction/ 
application  package. 
)aam  Nady  Bumiej , 
Director,  Office  for  Victims  of  Crime. 
(FR  Doc.  88-16470  Filed  7-20-88;  8:45  amj 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUIIAMTIES 

Meeting;  Media  Arts  Advisory  Panel 

Pursuant  to  section  10(aK2)  of  the 
Federal  AdAnsory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Media  Arts  Centers 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  August  16-17, 1968, 
from  9:00  a.m.-7:00  p.m.,  and  on  August 
18, 1988,  from  9:00  a.m.-5:30  p.m.,  in 
room  716  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
ffnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  infonnation  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  (202)  682-5433. 
YvoniM  M.  SttfaiiM. 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FK  Doc.  88-16384  Filed  7-20-88:  8:45  am) 
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Meeting;  Media  Arts  Advisory  Panel 

Pursuant  to  section  10(aM2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 


Advisory  Panel  (National  Services 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  August  9, 1988,  from 
9:00  a.m.-6:00  p.m.,  and  on  August  10, 
1988.  from  9:00  a.m.-5:30  p.m.,  in  room 
716  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  chairman  published 
in  the  Federal  Register  of  February  13, 
1980,  these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  (c)(4],  (6) 
and  (9}(B]  of  section  552b  of  Title  5, 
United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
|FR  Doc.  88-1&385  Filed  7-20-88:  8:45ain| 
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Meeting;  Arts  National  Council 

Pursuant  to  section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts  will  be  held  on 
August  5-6, 1988,  from  9:00  a.m.  to  5:30 
p.m.  and  on  August  7, 1988,  from  9:00 
a.m.  to  2:00  p.m.,  in  Room  M-09  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue,  NW,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  Friday,  August  5, 1988, 
from  9:00  a.m.  to  5:30  p.m.,  and  Saturday, 
August  6, 1988.  from  9:00  a.m.  to  1:00 
p.m.  The  topics  for  discussion  will 
include  Program  Review  and  Guidelines 
for  Locals  Program.  Theater,  Expansion 
Arts,  Museums;  Guidelines  only  for 
Music  Fellowships,  Inter-Arts  Artists 
Projects:  New  Forms,  and  Challenge  III: 
and  the  State  of  the  Arts  Report. 

The  remaining  sessions  on  Saturday, 
August  6, 1988.  from  2:30  p.m.  to  5:30 
p.m.,  and  on  Sunday,  August  7, 1988, 
from  9:00  a.m.  to  2:00  p.m.,  are  for  the 
purpose  of  Council  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 


information  given  in  confidence  to  the 
agency  by  grant  applicants,  and  for 
discussion  and  development  of 
confidential  budgetary  projections  and 
related  plans  to  be  submitted  to  the 
Office  of  Management  and  Budget  and 
the  Congress.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c](4],  (6)  and  9(B)  of  Title  5, 
United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
IFR  Doc.  88-16386  Filed  7-20-88;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Record  Keeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  Generic  Letter  to  Collect 
Operator  Licensing  Examination  Data. 

3.  The  form  number  if  applicable:  N/ 
A. 

4.  How  often  the  collection  is 
required:  Annually. 

5.  Who  will  be  required  or  asked  to 
report:  All  power  reactor  hcensees  and 
applicants  for  an  operating  license. 

6.  An  estimate  of  the  number  of 
responses:  88  annually. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  176  annually, 
two  hours  per  response. 

8.  Section  3504(h).  Pub.  L.  96-511  does 
not  apply. 

9.  Abstract:  This  generic  letter  to 
nuclear  power  facilities  requests  the 
estimated  number  of  candidates  and 


dates  for  operator  licensing 
examinations.  This  letter  also  requests 
the  anticipated  dates  for  requalification 
examinations.  This  information  is 
requested  for  four  fiscal  years, 
commencing  with  the  present.  This 
information  would  be  used  to  plan 
budgets  and  resources  in  regards  to 
operator  examination  scheduling  in 
order  to  meet  the  needs  of  the  nuclear 
industry. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  1717  H 
Street  NW..  Washington,  DC  20555. 
ADDRESSES:  Copies  of  the  submittal  will 
be  made  available  for  inspection  or 
copying  for  a  fee  at  the  NRC  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT 
Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Vartkes  L 
Broussalian,  (202)  395-3084. 

NRC  Clearance  Officer  is  Brenda  J. 
Shelton.  (301)  492-8132. 

Dated  at  Bethesda.  Mainland,  this  7th  day 
of  )uly  1988. 

For  the  Nuclear  Regulatory  Commission. 
William  G.  McDonald. 
Director.  Office  of  Administration  and 
Resources  Management 
(FR  Doc.  88-16461  Filed  7-20-88:  8:45  am) 
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[Docket  No.  50-346] 

Toledo  Edison  Co.  et  al.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1  located  in  Ottawa 
County,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station,  Unit  No.  1. 
Technical  Specifications  (TS's).  Section 
4.4.5.2  relating  to  steam  generator  tube 
sample  selection  and  inspection  in 
accordance  with  Toledo  Edison 
Company's  application  dated  January 
11, 1988. 

Specifically,  the  proposed  amendment 
would  add  a  third,  special  interest  group 
comprised  of  tubes  near  the  centers  of 
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both  steam  generators.  This  new  special 
interest  group  shall  be  effective  only 
through  the  fifth  refueling  outage. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  to 
support  inspection  of  100  percent  of  the 
specified  region  of  tubes  in  the  central 
regions  of  the  steam  generators  in 
addition  to  the  random  sampling  of  the 
remaining  tubes. 

Environmental  impacts  of  the  Proposed 
Action 

The  Davis-Besse  steam  generators 
provide  primary  to  secondary  pressure 
boundary  and  provide  heat  removal 
from  the  reactor  vessel.  The  tube 
inspection  ensures  this  boundary  is 
maintained  by  verifying  tube  material 
integrity. 

The  Technical  Specifications  for  the 
Davis-Besse  Nuclear  Power  Station 
require  periodic  inspection  of  a 
minimum  of  3%  of  the  total  tubes  in  both 
steam  generators.  The  tubes  for 
inspection  are  to  be  selected  randomly, 
except  that  certain  tubes  known  to  have 
detectable  wall  penetrations  are  to  be 
included  in  the  inspection  and  at  least 
50%  of  the  tubes  to  be  inspected  are  to 
be  in  areas  where  experience  has 
indicated  potential  problems. 
Experience  has  shown  that  many  tubes 
with  defects  are  clustered  in  certain 
regions  of  the  steam  generators.  This 
phenomenon  is  a  result  of  the  non- 
homogeneous  arrangement  of  tubes  in 
the  steam  generator  which  allows 
various  degradation  mechanisms  to  be 
more  important  in  certain  regions.  The 
Technical  Specifications,  therefore, 
permit  excluding  tubes  in  certain  regions 
from  the  random  sample  provided  that 
all  tubes  in  that  region  are  inspected. 
The  Davis-Besse  Technical 
Specifications  provide  for  two  of  these 
special-interest  groups,  and  the 
proposed  amendment  would  add  a  third. 
The  designation  of  special-interest 
groups  is  important  for  several  reasons, 
one  of  which  is  that  since  inspection 
frequency  and  subsequent  sample  size 
for  inspection  is  dependent  upon  the 
results  of  the  random  sampling, 
exclusion  of  the  special-interest  groups 
from  the  random  sample  can  result  in 
substantially  reduced  numbers  of  tubes 
to  be  inspected.  Thus,  the  inspection  can 
be  accomplished  more  economically 
with  httle  or  no  reduction  in  safety. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
amendment  and  has  determined  that 
post-accident  radiological  releases 
would  not  be  greater  than  previously 
determined,  and  the  proposed 
amendment  does  not  otherwise  a^ect 
radiological  plant  effluents  during 


nonnal  operation.  In  addition, 
occupational  radiation  exposure  is  not 
changed  significantly.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  involves  a  change  in  steam 
generator  inspection  performance  and 
tube  selection.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  March  25, 1988  (53 
FR  9835).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
alternative  with  equal  or  greater 
environmental  impacts  need  not  l>e 
evaluated. 

The  principal  alternative  would  be  to 
deny  d^e  requested  amendment.  This 
would  not  reduce  the  environmental 
impacts  attributable  to  this  facility. 
Denial  would  result  in  fewer  tube 
inspections  and,  therefore,  decreased 
awareness  of  actual  steam  generator 
tube  conditions. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  Davis-Besse 
facility. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amenflment  dated  January  11, 1988 
which  is  available  for  public  inspection 


at  the  Commission's  Public  Document 
Room,  1717  H  Street  NW.,  Washington. 
DC,  and  at  the  University  of  Toledo 
Library,  Documents  Department,  2801 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Dated  at  RockviUe.  Maryland,  this  14th  day 
of  Jaly.  1988. 

For  the  Nuclear  Regulatory  Commistion. 
Ttmothy  C.  Colbum, 
Acting  Director,  Proiect  Directorate  111-3, 
Division  of  Reactor  Projecta— III,  IV,  V6r 
Special  Pivjecta. 
(FR  Do&  8»-l«4S0  Filed  7-20-88:  M&  am] 
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COockat  Na  50-2931 

In  the  metier  of  Boeton  Edieon  Co, 
Exemption 

1 

The  Boston  Edison  company  (BECo), 
the  licensee,  is  the  bolder  of  Operating 
License  No.  DPR-35.  which  authorizes 
operation  of  Pilgrim  Nuclear  Power 
Station.  The  license  provides,  among 
other  things,  that  the  Pilgrim  Nuclear 
Power  Station  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect 

The  plant  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  Plymouth 
County,  Massachusetts. 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  Section 
50.48  and  a  new  Appendix  R  to  10  CFR 
Part  SO  regarding  fire  protection  features 
of  nuclear  power  plants  (45  FR  76602). 
The  revised  Section  50.48  and  Appendix 
R  became  effective  on  February  17, 1981. 
Section  III  of  Appendix  R  contains  15 
subsections,  lettered  A  through  O,  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features.  One  of  these  subsections,  DI.G, 
is  the  subject  of  this  exemption  request. 

Section  III.G.l  of  Appendix  R  requires 
fire  protection  to  be  provided  for 
structures,  systems  and  components 
important  to  safe  shutdown  and  capable 
of  limiting  fire  damage  so  that: 

a.  One  train  of  systems  necesary  to 
achieve  and  maintain  hot  shutdown 
conditions  from  either  the  control  room 
or  emergency  control  8tation8(8)  is  free 
of  fire  damage;  and 

b.  Systems  necessary  to  achieve  and 
maintain  cold  shutdown  from  either  the 
control  room  or  emergency  control 
station(s)  can  be  repaired  within  72 
hours. 

Section  III.G.2  of  Appendix  R  requires 
that  one  of  the  redundant  trains  of 
systems  necessary  to  achieve  and 
maintain  hot  shutdown  be  maintained 
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free  of  fire  damage  by  one  of  the 
following  means: 

a.  Separation  of  cables  and  equipment 
and  associated  non-safety  circuits  of 
redundants  trains  by  a  fire  barrier 
having  a  3-hour  rating.  Structural  steel 
forming  a  part  of  or  supporting  such  fire 
barriers  shall  be  protected  to  provide 
fire  resistance  equivalent  to  that 
required  of  the  barrier. 

b.  Separation  of  cables  and  equipment 
and  associated  non-safety  circuits  of 
redundant  trains  by  a  horizontal 
distance  of  more  than  20  feet  with  no 
intervening  combustibles  or  fire 
hazards.  In  addition,  fire  detectors  and 
an  automatic  fire  suppression  system 
shall  be  installed  in  the  fire  area;  or 

c.  Enclosure  of  cable  and  equipment 
and  associated  non-safety  circuits  of 
one  redundant  train  in  a  fire  barrier 
having  a  1-hour  rating.  In  addition,  fire 
detectors  and  an  automatic  fire 
suppression  system  shall  be  installed  in 
the  fire  area. 

If  the  above  conditions  are  not  met 
Section  III.G.3  requires  that  there  be 
alternative  or  dedicated  shutdown 
capability  independent  of  the  fire  area 
of  concern.  Appendix  R  Section  III.G.3 
also  requires  that  fire  detection  and  a 
fixed  fire  suppresion  system  be  installed 
in  the  fire  area  of  concern.  These 
alternative  requirements  are  not  deemed 
to  be  equivalent;  however,  they  provide 
equivalent  protection  for  those 
configuration  in  which  they  are 
accepted. 

Because  it  is  not  possible  to  predict 
the  specific  conditions  under  which  fire 
may  occur  and  propagate,  design  basis 
protective  featiu-es  rather  than  the 
design  basis  fire  are  specified  in  the 
rule.  Plant-specific  features  may  require 
protection  different  from  the  measures 
specified  in  Section  III.G.  In  such  a  case, 
the  licensee  must  demonstrate,  by 
means  of  a  detailed  fire  hazards 
analysis,  that  existing  protection,  or 
existing  protection  in  conjunction  with 
proposed  modification,  will  provide  a 
level  of  safety  equivalent  to  the 
technical  requirements  of  Appendix  R 
Section  III.G. 

In  summary.  Section  III.G  is  related  to 
fire  protection  features  provided  for 
structures,  systems  and  components 
important  to  safe  shutdown  by  ensuring 
these  features  are  capable  of  limiting 
fire  damage. 

Fire  protection  features  must  meet  the 
specific  requirements  of  Section  III.G.  or 
an  alternative  fire  protection 
configuration  must  be  justified  by  a  fire 
hazards  analysis.  Generally  the  staff 
will  accept  an  alternative  fire  protection 
configuration  if  the  following  criteria,  to 
the  extent  applicable  to  the  requested 
exemption,  are  satisfied. 


•  The  alternative  ensures  that  one 
train  of  equipment  necessary  to  achieve 
hot  shutdown  from  either  the  control 
room  or  emergency  control  station(s)  is 
free  of  fire  damage, 

•  The  alternative  ensures  that  fire 
damage  to  at  least  one  train  of 
equipment  necessary  to  achieve  cold 
shutdown  is  limited  so  that  it  can  be 
repaired  within  a  reaonable  time  (minor 
repairs  using  components  stored  on  the 
site), 

•  Fire-retardant  coatings  are  not  used 
as  fire  barriers,  and 

•  Modifications  required  to  meet 
Section  III.G  would  not  significantly 
enhance  fire  protection  safety  levels 
above  that  provided  by  either  existing  or 
proposed  alternatives,  or  the 
modifications  would  be  detrimental  to 
overall  facility  safety. 

m 

By  letter  dated  November  16, 1983 
(BECo  83-281),  the  licensee  requested 
four  exemptions  from  the  technical 
provisions  of  Section  III.G.  of  Appendix 
R  to  10  CFR  Part  50.  The  four 
exemptions  requested  were:  Nos.  11  and 
12,  which  pertain  to  the  lack  of  rated  fire 
barriers  between  the  reactor  building 
torus  compartment  and  the  control  rod 
drive  quadrant  rooms;  No.  13,  which 
pertains  to  unprotected  structrual  steel 
in  the  reactor  building  torus 
compartments;  and  No.  14,  which 
pertains  to  unprotected  structural  steel 
in  the  reactor  building  steam  timneL  To 
simplify  the  review,  exemptions  11  and 
12  were  considered  together  as  one,  and 
exemptions  13  and  14  were  considered 
separately. 

The  requests  for  exemptions  were 
clarified  and  modified  to  reflect  both 
improvements  in  separation  of 
redundant  features  and  refinements  in 
calculating  the  effects  of  varying 
combustible  loadings.  This 
supplementary  information  was 
furnished  in  letters  dated  December  27, 
1984  (BECo  84-214).  July  28. 1986,  (BECo 
86-110],  November  14, 1986  (BECo  86- 
176).  April  21, 1987  (BECo  87-062), 
August  4, 1987  (BECo  87-132),  and  in  a 
meeting  on  November  24, 1987.  In 
addition  NRC  Region  I  fire  protection 
engineers  visited  Pilgrim  on  April  1, 1986 
to  inspect  fire  protection  improvements 
and  to  examine  the  fire  areas  where  the 
exemptions  from  Appendix  R  were 
requested.  A  site  fire  protection 
inspection  and  audit  was  also  conducted 
by  the  Region  I  fire  protection  engineer, 
assisted  by  NRR  and  contractor 
personnel  on  May  11-15, 1987. 

Tables  1,  2  and  3  consolidate  the 
information  gathered  to  date  and  reflect 
the  Pilgrim  Plant  configuration  as  it  will 
be  modified  prior  to  restart  in  1988.  The 


information  in  the  tables  and  the  other 
information  presented  in  the  text  were 
used  in  the  staff  evaluation  leading  to 
the  conclusion  that  these  exemptions 
should  be  granted. 

Exemptions  11  and  12  pertain  to  the 
lack  of  3-hour  rated  fire  barrier 
separation  between  redundant  trains  of 
safe  shutdown  equipment.  The  most 
obvious  location  for  those  barriers  is  in 
the  doorways  between  the  reactor 
building  torus  compartment  and 
surrounding  compartments  as  described 
below. 

The  torus  compartment  is  a  circular 
shaped  room  having  an  outer  wall  of 
roughly  150  ft  in  diameter.  This 
compartment  is  enclosed  in  a  square 
section  of  the  reactor  building  measuring 
about  160  ft  on  a  side.  The  cutoff  comers 
of  the  square  outside  the  torus 
compartment  house  some  safe  shutdown 
components  and  connect  to  other  areas 
also  containing  safe  shutdown 
equipment  Redundant  trains  of  safe 
shutdown  equipment  and  cables  are 
segregated  so  that  only  one  train  is  in 
any  one  quadrant.  The  location  of 
affected  safe  shutdown  equipment  is 
shown  in  Table  I.  The  torus 
compartment  is  designated  fire  zone 
(FZ)  1.30A  and  is  about  40  fi  high. 
Doorways  to  three  of  the  four  comer 
equipment  rooms  have  been  placed 
about  half  way  up  the  3  ft  thick  walls. 
The  doorways  connect  to  FZ  1.2  at  the 
northwest  comer,  FZ  1.6/1.8  at  the 
northeast  comer,  FZ  1.1  on  the  southeast 
comer,  and  FZ  1.5/1.7  on  the  southwest 
comer.  FZ  1.2  and  1.1  are  each  40  ft  high. 
FZ  1.6  below/1.8  above,  and  1.5  below/ 
1.7  above  are  each  20  ft  high.  The 
relationship  between  redundant  trains 
and  interconnected  fire  zones  is  given  in 
Table  2.  Table  3  gives  the  combustible 
loadings  in  the  affected  fire  zones  along 
with  the  burning  times  for  "standard 
fires." 

Tables  1  and  2  reveal  that  the  only 
common  point  betwen  trains  A  and  B  is 
FZ  1.30  A,  the  torus  compartment. 
Access  from  the  torus  compartment  to 
train  A  is  through  the  FZ  1.1  and  1.8 
doorways;  access  to  train  B  components 
is  through  the  FZ  1.2  doorway. 
Therefore,  with  two  exceptions,  the 
analysis  can  be  simplified  to  an 
evaluation  of  the  torus  compartment  (FZ 
1.30  A). 

The  first  exemption  is  that  train  B 
cables  for  both  the  High  Pressure 
Coolant  Injection  (HPCI)  system  and  the 
Reactor  Core  Isolation  Cooling  (RCIC) 
system  run  in  a  cable  tray  about  8  feet 
above  the  fire  zone  1.8  doorway.  While 
both  HPCI  and  RCIC  are  safe  shutdown 
systems  for  other  situations,  they  are  not 
depended  upon,  and  no  credit  is  taken 


BEST  COPY  AVAILABLE 


27582 


Federal  Register  /  Vol.  53.  No.  140  /  Thursday.  July  21.  1988  /  Notices 


for  them  when  considering  a  Hre  in  Tire 
zone  1.30A  or  other  zones  connected  to 
FZ  1.30A. 

The  second  exception  is  the  presence 
of  trains  A  and  B  of  torus 
instrumentation  (torus  water  level  and 
torus  water  temperature)  inside  the 
torus  compartment.  The  alternative 
torus  instruments  and  cables  are  also 
located  in  FZ  1.30A.  However,  they  are 
fully  protected  with  a  one-hour  fire- 
rated  wrapping  inside  FZ  1.30  A.  and  the 
train  A,  train  B  and  alternative  system 
cables  are  located  approximately  120° 
apart  from  each  other  on  the  torus 
compartment  wall.  (This  arrangement 
was  the  subject  of  Exemption  Request 
No.  5  and  has  already  been  reviewed 
and  approved  by  the  staff.) 

The  minimum  horizontal  distance 
between  train  A  and  train  B  safe 


shutdown  components,  considering  the 
path  through  the  torus  compartment,  is 
over  100  feet  and  involves  doorways 
between  the  torus  compartment  and  the 
comer  rooms  on  opposite  sides  of  the 
torus  compartment.  Automatic  fire 
detection  and  suppression  through  the 
torus  compartment  is  not  required 
because: 

The  combustible  fuel  load  in  the  torus 
compartment  is  low; 

•  Automatic  fire  detection  capability 
in  three  of  the  four  comer  rooms  is 
expected  to  detect  any  Tire  of 
significance  in  the  torus  compartment; 
The  Fire  Brigade  will  be  notified 
promptly  of  any  fire  in  the  area  (torus 
compartment  or  comer  rooms);  and 

•  Portable  extinguishers  and  manual 
hose  stations  (hoses  are  equipped  with 
combination  spray/straight  stream 


nozzles)  located  in  the  comer  rooms  are 
adequate  for  manual  suppression  of  any 
anticipated  fire  in  the  torus 
compartment  or  the  comer  rooms. 

In  summary,  we  have  concluded  that 
the  licensee's  requests  11  and  12,  which 
request  exemption  from  the  provisions 
of  IlI.G.Z.a,  should  be  granted  based  on: 

(1)  No  combustibles  within  20  ft 
horizontally  of  the  doorways  to  FZ  1.2 
and  1.1. 

(2)  Combustible  loads  in  FZ  1.30A 
(torus  compartment)  do  not  exceed  1500 
Btu/ft  «. 

(3)  Combustibles  are  located  where 
they  do  not  interfere  with  fire  fighting 
activities,  and 

(4)  Available  fire  fighting  equipment  is 
elective  for  fighting  fires  anywhere  in 
the  torus  compartment  or  the  comer 
rooms. 


Table  1  .—Location  of  Affected  Redundant  Safe  Shutdown  Components 


System 


Train  A 


Trains 


Reactor  Heat  Removal 

Core  Spray 

Rector  Building  Closed  Cooling  Water 
Area  Coolers 


High  Pressure  Coolant  Injection 

Reactor  Core  Isolation  Cooling 

Torus  Water  Level 

Torus  Water  Temperature 


FZ  1.2.  i.ia 
FZ  1.2.  1.10. 
FZ  1.2.  1.10. 
FZ  1.2.  1.10. 
FZ1.30A. 
FZ1.30A. 
FZ1.30A. 
FZ1.30A. 


Table  2.— Fire  Access/ Protection  Features 


Train 


Fire  zone 


Attorning  lira  zones/Fire  propagation  pattis 


Fire  protection/Fighting 
features  ■ 


A.. 

A. 

A. 
A. 

B. 
B. 


1.1 

1.9 

1.6 
1.6 

1.2 
1.10 

1.30A 


-1.9  above  by  open  stairwell.... 

-1.30  A  by  open  doorway 

-1.1  below  by  open  statrweN.... 

-1.1,  1.10  adjoining 

-1.8  above  by  open  stairweH.... 
-1.9  above  t>y  open  stairweN.... 
-1.6  below  by  open  stairwell.... 

-1.30A  t)y  open  doorway 

-1.10  above  by  open  stairweH. 

-1.30A  by  open  doorway 

-1.2  below  by  open  stainwell.. 
-1.9ad)oining. 


-Also  has  alternate  shutdown  panel.. 

-1.1  by  open  doonivay 

-1.2  by  open  doorway  .„.. 
-1.8  by  open  doorway.. 


—Also  is  connecting  path*  between  Trairts  A  and  Train  B  Components.. 


A.C 

A.  B.  C. 

Water  curtain  between  1.10. 

A.  B.  C. 

A.B.  C. 


A.  B.  C. 

A.  B,  C 

Water  curtain  t>etween  1.9. 

Norw  except  covered  by  porta- 
Ue  fire  eirbnguishers  and 
marKial  hose  stations  in 
other  adjotntng  areas. 


'  A — Smoke  Detectors. 

B— Portable  Fire  Extinguisliers. 

C— Mamial  Hose  Stations. 


Table  3.— Fuel  and  Fire  Data 


Fire 
zone 

Combustibia 

Quality 
(Btu/ 
It') 

Fire 
duration 

(in 
minutes) 

1.1 

Cable,  Lube  oN 

15,300 
39,200 
11.000 
1,600 
14,900 
36,400 

12 

1.9 

Cable 

30 

1.6 
V8 
1.2 

Cable.  1  tibe  oil 

Cable 

Cable,  Lube  oil 

6 

1 
11 

1.10 

28 

Table  3.— Fuel  and  Fire  Data— 
Continued 


Fire 
zorte 

Combustible 

QuMty 
(Btu/ 
«»» 

Fire 
duration 

(m 
minutaa) 

1.30A 
1.32 

Cable 

Cable 

1,400 
S,800 

1 
4 

BECo  exemption  requests  13  is  for 
relief  from  the  requirements  of 
Appendix  R  Section  III.G.2.a  to  the 
extent  that  it  requires  structural  steel 
forming  a  part  of  or  supporting  3-hour 
rated  fire  barriers  to  be  protected  to 
provide  fire  resistance  equivalent  to  that 
required  of  the  barrier.  The  barrier  in 
question  is  the  ceiling  of  the  toms 
compartment  (FZ  1.30A).  which  forms 
the  floor  of  fire  zones  1.9  and  1.10. 
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BECo  surveyed  the  structural  steel  in 
the  torus  compartment  and  found  that 
six  types  of  beams  were  required  to 
maintain  the  integrity  of  the  FZ  1.30A 
ceiling  as  a  fire  barrier.  BECo  analyzed 
the  unprotected  steel  for  potential 
failure  caused  by  exposure  to  burning 
cable  in  trays.  BECo  demonstrated  an 
adequate  margin  of  safety  for  the 
structural  steel  and  indicated  that 
additional  protection  for  the  steel,  either 
in  the  form  of  fire  proofing  applied 
directly  to  the  steel,  or  tray  covers 
installed  on  the  cable  trays  in  the  area, 
is  not  required. 

BECo  first  considered  all  of  the  fuel 
(cable  insulation  and  jacket  material)  in 
the  torus  compartment  to  be  burining, 
and  evaluated  the  effect  of  the  heat 
released  on  the  unprotected  structural 
steel.  BECo  calculated  the  average  fuel 
loading  per  square  foot  of  area  in  the 
locality  of  the  exposed  cable  tray  in  the 
torus  compartment  to  be  about  1400  Btu/ 
sq  ft  with  an  equivalent  fire  severity  of 
less  than  2-minutes.  Existing  fire  test 
results  have  already  shown  these  six 
beam  types  can  survive  a  "Standard" 
fire  for  14  to  21  minutes  before  failure. 
Therefore,  a  fire  lasting  less  than  2- 
minutes  will  not  lead  to  failure  even  if 
all  of  the  heat  released  by  the  burning 
cables  is  assumed  to  heat  only  the  steel. 

BECo  also  assumed  that  the  cable  tray 
crossed  under  the  stnictiu*al  steel  at  an 
angle  of  90*  and  about  12-inches  below 
the  beam.  The  combustible  instulation 
and  jacket  material  in  the  cable  tray  is 
assumed  to  bum  completely  and  release 
100%  of  its  potential  heat  of  combustion. 
This  heat  of  combustion  was  assumed  to 
consist  equally  of  radiant  heat  and 
convective  heat  in  the  fire  plume.  The 
final  asstunption  is  that  100%  of  the 
convective  heat  in  the  fire  plimie  is 
absorbed  in  the  steel  section  directly 
above  the  cable  tray  with  no  losses  into 
the  air,  the  surrounding  concrete  or  by 
axial  conduction  into  the  remainder  of 
the  structural  steel  beam.  Each  of  these 
assumptions  is  individually 
conservative.  The  termperatures 
calculated  using  those  assumptions  for 
the  six  beam  types  (or  sizes)  ranged 
from  685  °F  for  the  heaviest  beam  to  970 
°F  for  the  lightest;  these  temperatures 
are  well  below  the  critical  failure 
temperature  of  1100  'F  for  this  type  of 
steel. 

Based  on  the  above  evaluation  the 
staff  concludes  that  no  additional  fire 
proteciton  features  are  required  in  FZ 
1.30A  for  the  structural  steel  supporting 
the  floor  forming  the  fire  barrier 
between  FZ  1.30A  and  fire  zones  1.9  and 
1.10  above  it.  Therefore;  the  licensee's 


request  13,  which  requests  exemption 
from  the  provisions  of  III.G.2.a,  should 
be  granted. 

Exemption  request  14  sought  relief 
from  Section  ni.G.2.a  to  the  extent  that 
it  requires  structural  steel  forming  a  part 
of  or  supporting  the  floor  which  forms 
the  fire  barrier  between  the  reactor 
building  steam  tunnel,  FZ  1.32.  and  fire 
zone  1.11  and  1.12  to  be  protected  to 
provide  fire  resistance  equivalent  to  that 
required  of  the  barrier. 

BECo  performed  an  analysis  to 
determine  the  quantity  of  combustible 
material  that  would  be  required  to  raise 
the  temperature  of  the  steel  to  the  yield 
temperatiwe.  above  which  it  would  fail 
to  support  the  floor.  The  analysis 
indicated  that  a  combustible  loading  of 
21,500  Btu  per  squre  foot  would  be 
required,  llie  combustible  contents  of 
FZ  1.32  consist  of  exposed  electrical 
cables  that  could  yield  approximately 
5.800  Btu/ft*.  for  an  equivalent  fire 
severity  of  approximately  four  mintues. 
The  majority  of  cables  in  this  fire  zone 
are  routed  in  conduits  and  no  other 
combustible  materials  are  present.  Fire 
proteciton  consists  of  a  portable  fire 
extinguisher  and  a  manual  hose  station 
in  an  adjacent  area. 

The  licensee's  analysis  indicates  that 
the  structural  steel  would  not  fail  even  if 
it  instantaneouly  absorbed  the  entire 
heat  of  combustion  of  the  materials 
persent  in  fire  zone  1.32.  Although  the 
licensee  did  not  consider  the  effect  of  a 
fire  pliune  impinging  directly  on  a 
structural  member  as  in  FZ  1.30A,  the 
negligible  combustible  loading  makes  it 
imlikely  that  such  a  fire  exposure  would 
be  significant.  Therefore,  reasonable 
assiu-ance  exists  that  a  fire  originating  in 
this  fire  zone  will  not  pervent  the  plant 
from  safely  shutting  down. 

Based  on  the  above  evaluation,  the 
staff  concluded  that  the  existing  fire 
protection  features  for  the  structural 
steel  in  fire  zone  1.32.  which  supports 
the  floor  of  fire  zones  1.11  and  1.12. 
provide  and  acceptable  level  of 
proteciton  for  the  redundant  trains  of 
cables  and  equipment  located  in  fire 
zone  1.11  and  1.12.  Therefore;  the 
licensee's  request  14,  which  requests 
exemption  from  the  provisions  of 
III.G.2.a,  should  be  granted. 

ConclusioD 

Based  on  the  evaluations  described 
above,  the  staff  concluded  that  the  level 
of  fire  safety  in  fire  zones  1.30  and  1.32 
is  equivalent  to  that  achieved  by 
compliance  with  the  technical 
requirements  of  Section  III.G  of 
Appendix  R  to  10  CFR  Part  50  and  literal 
compliance  would  not  significantly 


enhance  fire  proteciton  safety  levels, 
therefore;  the  licensee's  request  for 
exemption  in  these  zones  (requests  11. 
12, 13  and  14)  should  be  granted. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  (1)  the  exemptions  as  described 
in  Section  III  are  authorized  by  law,  will 
not  present  an  imdue  risk  to  the  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security 
and  (2)  in  this  case,  special 
circumstances  are  present  in  the 
configiu-ation  of  the  plant  and  the 
quantities  of  combustible  materials 
present  to  achieve  the  underiying 
purpose  of  Appendix  R  to  10  CFR  Part 
50.  Therefore,  the  Commission  hereby 
grants  the  exemptions  from  the 
requirements  of  Section  III.G.2.  a  of 
Appendix  R  to  10  CFR  Part  50  regarding 
fire  harries  and  protection  of  structural 
steel  as  follows: 

(1)  3-hour  rated  fire  barrier  spearation 
between  redimdant  trains  of  safe 
shutdown  equipment  located  in  fire 
zones  1.2, 1.1, 1.8,  which  are  connected 
through  FZ  1.30A. 

(2)  3-hour  fire  proofing  for  structural 
steel  in  the  reactor  building  torus 
compartment,  elevation  17  feet,  fire  zone 
1.30A. 

(3)  3-hoiu-  fire  proofing  for  structural 
steel  in  the  reactor  building  steam 
timnel,  elevation  23  feet,  fire  zone  1.32. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  these  exemptions  will  not 
result  in  any  significant  environmental 
impact  (52  FR  35603  September  22. 1987). 
A  copy  of  the  licensee's  request  for 
exemption  dated  November  16, 1983  and 
subsequent  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street 
NW:  Washington.  DC  and  at  the 
Plymouth  PubUc  Library,  11  North 
Street.  Plymouth.  Massachusetts  0236a 
Copies  may  be  obtained  upon  written 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Director,  Division 
of  Reactor  Projects  I/II. 

These  Exemptions  are  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  14  day 
of  July,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vaiga, 

Director  Division  of  Reactor  Pro/ects  l/ll. 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  86-16460  Filed  7-20-88:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Offlce  of 
Consumer  Affairs.  450  Fifth  Street,  NW.. 
Washington,  DC  20549. 

Revision 

Form  N-IA,  File  No.  270-21 
Form  N-3.  File  No.  270-281 
Form  N-4,  File  No.  270-282 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seg.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  proposed 
amendments  to  Forms  N-lA.  N-3,  and 
N-4  under  the  Investment  Company  Act 
of  1940  and  the  Securities  Act  of  1933. 

Form  N-IA  is  the  registration 
statement  for  use  by  open-end 
management  investment  companies, 
except  small  business  investment 
companies  and  insurance  separate 
accounts.  There  are  approximately  2300 
registrants  using  Form  N-lA,  with  an 
estimated  average  compliance  time  of 
1055  hours  per  registrant.  The  proposed 
amendments  would  reduce,  by  one  hour, 
the  time  necessary  for  some  registrants 
to  comply  with  the  form's  requirements. 

Form  N-3  is  the  registration  statement 
for  use  by  insurance  separate  accounts 
organized  as  open-end  management 
investment  companies.  There  are 
approximately  53  registrants  using  Form 
N-3,  with  an  estimated  average 
compliance  time  of  514  hours  per 
registrant.  The  proposed  amendments 
would  add  two  thirds  of  an  hour  to  the 
time  necessary  for  each  registrant  to 
comply  with  the  form's  requirements. 

Form  N-4  is  the  registration  statement 
for  use  by  insurance  company  separate 
accounts  organized  as  unit  investment 
trust.  There  are  approximately  183 
registrants  using  Form  N-4,  with  an 
estimated  average  compliance  time  of 
138  hours  per  registrant.  The  proposed 
amendments  would  add  two  thirds  of  an 
hour  to  the  time  necessary  for  each 
registrant  to  comply  with  the  form's 
requirements. 

General  comments  should  be 
submitted  to  OMB  Desk  Officer:  Robert 
Neal.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3228 
NEOB,  Washington,  DC  20503. 

Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  to  Robert 


Neal  at  the  above  address  and  to 

Kenneth  A.  Fogash,  Deputy  Executive 

Director,  U.S.  Securities  and  Exchange 

Commission,  450  Fifth  Street.  N.W., 

Washington,  DC  20549-6004. 

July  15, 1988. 

lonatfaan  G.  Kaix. 

Secretary. 

(FR  Doc.  88-16446  Filed  7-20-88: 8:45  am) 

BNJJNQ  CODE  M10-«Mi 

[RatoaM  No.  34-25918;  8R-BSE-87-1] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc;  Order  Partially 
Approving  Proposed  Rule  Cliange 

1.  IntroductloD 

The  Boston  Stock  Exchange,  Inc. 
( "BSE"  or  "Exchange")  has  submitted 
for  Commission  consideration,  pursuant 
to  section  19(b)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  a 
proposed  rule  change  that  would 
establish  an  automated  communication, 
order  routing  and  execution  system  for 
use  by  Exchange  member  organizations 
to  be  known  as  "Beacon".* 

As  proposed  by  the  Exchange, 
generally.  Beacon  would  guarantee 
automatic  or  manual  execution  of  orders 
entered  on  the  system  by  participating 
member  firms  in  stocks  traded  on  the 
Intermarket  Trading  System  ("ITS")'  of 
up  to  either  599  or  1299  shares, 
depending  on  the  classification  of  the 
stock.  Orders  would  be  executed  at  the 
Beacon  quotation,  that  is  the  primary 
market  price  or.  where  a  superior  quote 
was  present  from  another  market  for 
over  100  shares,  at  that  superior  price  up 
to  the  number  of  shares  (the  "size")  of 
the  quote. 

Under  the  proposed  rules.  BSE 
specialists  would  be  permitted  to 
incease  the  size  of  orders  guaranteed 
automatic  execution  on  specific  stocks 
from  all  participating  member  firms.  The 
proposal  also  allows  specialists  to 


>  IS  use.  78«(b). 

•  The  Term  "BEACON"  is  an  acronym  for  Boston 
Exchange  Automated  Communications  Order- 
routing  Network.  The  initial  set  of  rules  proposed 
for  BEACON  (File  No.  SR-BSE-87-1)  was  noticed  in 
Securities  Exchange  Act  Release  No.  24187.  March 
e.  1987:  52  FR  8682  .  No  comments  were  received  on 
this  proposal.  Subsequently,  the  Commission 
received  amendments  to  the  BSE's  proposed 
BEACON  rules.  These  amendments  were  notices  in 
Securities  Exchange  Act  Release  No.  24690.  |uly  9. 

1987,  52  FR  28612.  On  December  8. 1967,  June  10. 

1988.  and  July  1, 1988,  the  Commission  received 
additional  amendments  to  the  proposed  BEACON 
rules.  These  amendments  were  not  separately 
noticed  by  the  Commission, 

*  rrS  is  a  communication  system  designed  to 
facilitate  trading  among  competing  exchanges  and 
the  National  Association  of  Securities  Dealers  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information 


arrange  with  specific  BSE  member  firms 
automatic  order  execution  levels  higher 
than  the  generally  available  guaranteed 
automatic  execution  level. 

11.  Descriptioa  of  Proposed  Rule 

All  issues  traded  on  the  Exchange  will 
be  eligible  for  trading  on  Beacon  but 
only  agency  orders  (orders  executed  on 
behalf  of  a  member  organization's 
client)  will  be  eligible  for  automatic 
execution.  Orders  entered  on  Beacon 
may  be  executed  by  the  system  either 
automatically  or  manually.  Beacon 
permits  orders  to  be  routed  to  specialists 
or  to  floor  brokers.*  The  system  also 
allows  floor  brokers  to  transmit  orders 
directly  to  specialists. 

Under  the  proposed  rule,  market  and 
marketable  limit  orders  in  issues  traded 
over  ITS  transitted  to  the  specialist  prior 
to  the  BSE's  opening  will  be  given  the 
opening  price  on  the  primary  market  on 
which  it  is  traded.  The  only  exception  to 
applying  the  primary  market  opening 
price  to  an  opening  transaction  will  be 
where  the  member  firm  entering  the 
order  has  asked,  instead,  for  the  order  to 
be  given  the  consolidated  opening  price. 
Market  and  marketable  limit  orders 
entered  after  the  opening  will  receive  an 
execution  price  based  upon  the  Beacon 
quotation.*  Beacon,  orders,  when 
transmitted  to  the  specialist  for 
execution,  will  be  displayed  on  the 
specialist's  video  display  terminal  for  up 
to  15  seconds  to  allow  the  specialist  to 
improve  on  the  Beacon  quotation  that 
was  automatically  determined  by  the 
system  when  the  order  was  received. 

The  system  will  automatically  execute 
all  market  and  marketable  limit  orders 
in  ITS  issues  up  to  1299  shares  for  Tier  I 
stocks  and  599  shares  for  Tier  II  stocks." 


*  A  floor  broker  receiving  such  an  order  would 
bring  the  order  to  the  trading  crowd  for  execution. 

*  The  Beacon  quotation  is  the  primary  market 
quotation  price.  Regardless  of  (he  indicated  size  for 
such  primary  market  quotations,  market  and 
marketable  limit  orders  entered  on  Beacon  that  are 
within  the  quaranteed  execution  parameters  for  the 
particular  slock  will  l>e  executed  in  their  entirety  at 
this  price.  Where,  however,  bids  and  offers  from 
other  markets  are  displayed  that  are  superior  to  the 
Beacon  price  and  such  quotes  are  for  more  than  100 
shares,  the  market  and  marketable  limit  orders 
entered  on  Beacon  will  t>e  executed  at  that  superior 
price  up  to  the  size  of  the  quote  displayed, 

*  Under  the  proposed  rule,  all  ITS  issues  will  be 
deemed  Tier  I  stocks.  Tier  II  stocks  will  be 
comprised  of  exceptions  from  Tier  I.  Those 
exceptions  may  be  requested  by  specialists  who 
must  submit  a  statement  to  the  BSE's  Market 
Performance  Committee  that  sets  forth  the  specific 
reasons  that  would  cause  Tier  I  classification  of  the 
stock  to  be  burdensome. 
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Specialists  will  be  able  to  provide 
guaranteed  automatic  execution  for 
Beacon  orders  above  the  Tier  I  or  Tier  II 
guaranteed  execution  levels  on  speciHc 
stocks.^  Guarantee  levels  in  excess  of  a 
specialist's  automatic  execution 
guarantee  may  be  made  by  arrangement 
between  a  specialist  and  a  specific 
member  organization. 

III.  Discussion 

Currently,  the  BSE  is  unique  among 
the  regional  exchanges  because  it  only 
has  manual  systems  for  the  routing  and 
execution  of  small  orders.  Beacon  is  a 
key  element  in  the  BSE's  overall  effort  to 
automate  a  substantial  portion  of  its 
operations.  The  Exchange's 
development  of  Beacon  will  provide  a 
major  improvement  for  the  BSE  in  terms 
of  the  speed  and  efficiency  with  which  it 
can  process  and  execute  retail  orders 
and  submit  reports  of  executed  trades. 

It  is  the  Commission's  understanding 
that  the  initial  phase  of  Beacon's 
implementation  involves  allowing  the 
system  to  accept  and  route  to  specialists 
market  orders  in  three  stocks.  At  this 
early  stage  the  system's  automatic 
execution  feature  will  not  be 
operational.  After  the  system  has 
sucessfully  operated  at  this  level  for 
several  days,  additional  stocks  will  be 
added  in  increments  of  two  or  three  at  a 
time.  An  interval  of  several  days  will 
follow  each  incremental  increase  in  the 
number  of  stocks  on  the  system  to 
permit  specialists  and  member  firms  to 
become  familiar  with  the  system  and  to 
allow  the  Exchange  to  identify  and 
correct  any  problems  with  the  system 
that  may  emerge. 

The  Commission  has  concluded  that  it 
is  appropriate  to  permit  the  BSE  to 
proceed  with  the  initial  stages  of  the 
implementation  of  Beacon.  The  system 
will  enable  BSE  to  make  improvements 
in  the  speed  and  efficiency  of  its 
operations.  Further,  Beacon,  when  fully 
implemented,  will  enable  the  Exchange 
to  compete  more  effectively  with  other 
markets  for  new  retail  order  volume  and 
enable  it  to  better  serve  its  member 
firms  and  their  customers.  During  the 
initial  implementation  period,  the 
Commission  will  closely  review 
Beacon's  test  results  as  stocks  are 
added  to  the  system,  more  member  firms 


'  The  Exchange  currently  has  a  execution 
guarantee  under  Chapter  II,  section  233  of  the  BSE 
Rules.  Under  this  provision.  BSE  specialists 
guarantee  execution  on  all  agency  orders  from  100 
up  to  1299  shares  in  all  issues  traded  through  ITS 
registered  to  a  BSE  member  specialist.  For  the  100 
most  actively  traded  stocks  reported  to  the 
consolidated  tape.  BSE  specialists  must  guarantee 
execution  on  all  agency  orders  of  up  to  2500  shares. 
Market  orders  Tilled  under  this  guarantee  must  be 
filed  on  the  basis  of  the  best  Consolidated 
Quotation  System  ("CQS")  bid  or  offer  or  better. 


are  brought  on  line,  and  additional 
specialist  posts  are  provided  with  the 
system.  Further,  as  more  of  the  system 
becomes  operational,  the  BSE  has  told 
the  Commission  that  it  will  submit  the 
results  of  stress  tests  on  the  system  in 
order  to  demonstrate.that  Beacon  has 
the  capacity  to  handle  transaction  and 
order  volume  levels  similar  to  those  that 
BSE  encountered  during  the  October 
1987  market  break  without  the  system 
experiencing  signiRcant  order  queues  or 
delays  in  order  execution. 

Accordingly,  the  Commissin  has 
determined  that  the  BSE  may  proceed 
with  the  initial  stage  of  the 
implementation  of  Beacon,  operating 
under  the  procedures  outlined  in  the 
proposed  Beacon  rule,  as  amended. 
During  this  period  BSE  will  be  permitted 
to  bring  up  to  20  stocks  on  to  Beacon. 
Also  during  this  period  only  market 
orders  may  be  entered  on  Beacon  for 
execution. 

In  view  of  the  above,  the  Commission 
concludes  that  the  initial  stage  of  the 
implementation  of  the  proposed  Beacon 
system  is  reasonable  and  is  consistent 
with  the  requirements  of  the  Act, 
particularly  section  6(b)(5). 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
prposed  rule  change  be,  and  hereby  is, 
approved  with  the  limitations  cited 
above. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

Dated:  July  15, 1988. 
(FR  Doc.  88-18447  Filed  7-20-88;  8:45amj 
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[Reteate  No.  34-25920;  Filed  No.  SR-PHU(- 
88-51 

Self-Regulatory  Organizations; 
Philadelphia  Stocic  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change 

I.  Introduction 

On  March  25, 1988  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Commission, 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19t>-4  thereunder,*  a  proposed 
rule  change  that  would  formally  codify 
existing  Exchange  policies  and  adopt 
new  provisions  concerning  denial  or 
conditions  for  Exchange  membership.'^ 


II.  Description  of  Proposed  Rule 

The  proposed  rule  would  add  a  new 
Rule  901  specifying  circumstances  under 
which  the  Exchange  could  deny  or 
condition  membership  on  the  Exchange 
or  association  with  a  member  of  the 
Exchange.^  Subparagraph  (a)  of  the 
proposed  rule  expressly  permits  the 
Exchange  to  deny  or  condition 
membership,  or  deny  from  becoming 
associated  with  a  member  Hrm,  any 
person  subject  to  a  statutory 
disqualiHcation  as  defined  in  the  Act.'* 
The  rule  would  also  allow,  under 
subparagraph  (b),  the  Phlx  to  deny  or 
condition  membership  of  a  registered 
broker  or  dealer  that  is  unable  to 
demonstrate  satisfactorily  its  capacity 
to  conform  to  the  requirements  of 
sections  15  and  17  of  the  Act'  and  the 
rules  and  regulations  thereunder,  and 
the  Exchange's  rules  relating  to  the 
maintenance  of  books  and  records.  The 
Phlx  would  also  be  able  to  take  such 
action  where  the  broker  or  dealer  has 
previously  violated  the  requirements 
cited  above,  or  similar  requirements  of 
other  self-regulatory  organizations 
("SRO")  of  which  the  broker  or  dealer  is 
or  was  a  member,  and  there  is  a 
reasonable  likelihood  the  broker  or 
dealer  will  again  violate  those 
requirements. 

Subparagraph  (c)  of  the  proposed  rule 
specifies  a  number  of  additional 
circumstances  under  which  the 
Exchange  could  deny  or  condition  the 
membership  of  a  broker  or  dealer,  or  bar 
or  condition  the  association  of  a  person 
with  a  member.  These  circumstances 
include  where  the  broker  or  dealer  or 
person: 

(1)  Fails  to  pass  a  written  qualification 
examination  required  by  the  Exchange;  • 

(2)  Fails  to  meet  other  qualiHcation 
standards  set  by  the  Exchange; 

(3)  Cannot  demonstrate  a  capacity  to 
conform  to  the  policies,  rules  and 
requirements  of  the  Exchange,  other 
SROs,  or  the  applicable  Federal 
regulatory  agency; 


'  15  U.S.C.  78s(b)  and  17  CFR  240.19b-4. 
*  The  proposed  rule  change  was  noticed  in 
Securities  Exchange  Act  Release  No.  25680,  May  9, 


1988,  53  FR  17292.  No  comments  were  received  on 
this  proposal. 

*  The  Phlx's  current  Rules  901-904  will, 
accordingly,  be  renuint>ered  as  Rules  902-905. 

*  See  15  U.S.C.  78c(a)(39). 

^  Section  15  sets  out  the  requirements  for 
registration  and  regulation  of  brokers  and  dealers. 
Section  17  contains  the  requirements  for  the 
maintenance  of  accounts  and  records, 
dissemination  of  reports,  and  examinations  of 
national  securities  exchanges,  their  members,  and 
brokers  or  dealers. 

*  Under  subparagraph  (d)  of  the  proposed  rule, 
the  Phlx's  Committee  on  Admissions  may  waive  the 
applicable  examination  requirement  in  exceptional 
cases  and  where  good  cause  is  shown  and  accept 
other  standards  as  evidence  of  an  applicants' 
qualifications. 
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(4)  Has  been  found  by  any  of  the 
above  mentioned  entities  to  have 
engaged  in  acts  or  practices  inconsistent 
with  just  and  equitable  principles  of 
trade,  and  there  is  a  reasonable 
likelihood  the  person  will  do  so  again; 

(5)(i)  Or  is  subject  to  any  outstanding 
material  liens,  judgments  or 
insubordinated  creditor  claims:  (ii)  has 
been  or  is  the  successor  or  an  entity 
which  has  been  subject  to  bankruptcy 
proceedings  or  receivership:  (iii)  has 
been  or  remains  associated  as  a  partner, 
principal,  officer,  director,  stockholder, 
or  Phlx  registered  trader  for  a  member 
firm  which  has  been  subject  to  any 
material  unsatisfied  liens,  judgments  or 
insubordinated  creditor  claims:  (iv)  has 
engaged  in  a  pattern  of  failure  to  pay 
just  debts;  (v)  would  bring  the  Exchange 
into  disrepute;  (vi)  or  for  such  other 
cause  the  Exchange  may  reasonably 
decide. 

III.  Discussion 

As  stated  previously,  the  proposed 
rule  change  is  largely  a  codification  of 
current  Phlx  policies  concerning  the 
denial  or  imposition  of  conditions  on 
Exchange  membership.  For  example, 
subparagraph  (a)  of  the  proposed  rule 
will  expressly  permit  to  Exchange  to 
deny  membership,  or  deny  permission  to 
become  associated  with  a  member,  to 
any  person  subject  to  a  statutory 
disqualification  under  the  Act.  Similarly, 
subparagraph  (e)  permits  the  Exchange 
to  deny  or  condition  membership  of 
persons  who  have  failed  to  pass  Phlx 
required  qualifying  examinations.  At  the 
same  time  subparagraph  (d)  will  codify 
the  Admissions  Committee's  authority 
to  waive  an  examination  requirement 
under  special  circumstances  such  as 
where  the  applicant  has  passed  a 
similar  qualifying  exam  administered  by 
another  SRO. 

Other  provisions  of  the  proposed  rule 
permit  the  Exchange  to  deny  or 
condition  membership  where  the 
applicant  has  been  unable  to 
demonstrate  satisfactorily  to  the 
Exchange  a  capacity  to  comply  with 
requirements  under  the  Act  for  brokers 
and  dealers  and  for  the  maintenance  of 
accounts  and  records,  or  similar 
requirements  of  the  Exchange  or  other 
SROs. 

In  general,  as  stated  by  the  Exchange, 
these  and  the  majority  of  the  other 
circumstances  described  in  the  proposed 
rule  under  which  the  Exchange  may 
deny  or  condition  membership  address 
situations  where  an  individual  or 
organization  has  failed  to  demonstrate 
the  ability  to  comply  with  the  significant 
financial  and  regulatory  responsibilities 
attendant  on  Exchange  membership. 
This  includes  the  following 


circumstances:  Where  the  applicant 
cannot  demonstrate  the  capacity  to 
comply  with  applicable  requirements  of 
the  Exchange,  other  SRO's  and  the 
applicable  Federal  regulatory  agency; 
where  a  SRO  or  Federal  regulatory 
agency  has  found  that  the  applicant 
engaged  in  acts  or  practices  inconsistent 
with  just  and  equitable  principles  of 
trade;  and  a  variety  of  circumstances 
where  the  applicant  person  or 
organization  is,  or  has  been,  or  was 
associated  with  an  organization  that 
was,  subject  to  bankruptcy, 
receivership,  unsatisfied  liens, 
judgments  creditor  claims,  or  has 
evidenced  a  pattern  of  failure  to  pay  just 
debts.  As  noted  by  the  Exchange  in  its 
filing,  these  policies  have  functioned 
well  in  the  past  and  their  codification 
should  permit  the  Phlx  to  ensure  that  its 
members  will  be  able  to  comply  with  the 
financial  and  regulatory  responsibilities 
that  come  with  Exchange  membership. 

The  language  in  Subparagraph  (c) 
allowing  the  Exchange  to  deny  or 
condition  membership  where  the 
applicant  "would  bring  the  Exchange 
into  disrepute"  or  "for  such  other  cause 
as  the  Committee  on  Admissions 
reasonably  may  decide"  is  new.  The 
Exchange  states  that  these  provisions 
are  designed  to  cover  important  legal 
and  ethical  reasons  for  denial  of 
membership  not  covered  by  other  parts 
of  the  proposed  rule  but  which  should 
be  available  to  the  Exchange  in  its 
efforts  to  ensure  that  membership  is 
extended  only  to  individuals  and  firms 
of  integrity  and  trustworthiness.  The 
language  of  these  provisions  is 
substantially  similar  to  language 
contained  in  a  proposed  rule  change 
submitted  by  the  Chicago  Board  Options 
Exchange  ("CBOE")  which  was 
approved  by  the  Commission.''  As  noted 
by  the  Commission  in  our  order 
approving  the  CBOE's  proposed  rule 
change,  the  "such  other  causes" 
language  is  a  general  saving  clause 
needed  because  an  SRO  could  not 
possibly  specify  all  the  individual 
reasons  that  might  arise  for  denying 
membership.  Moreover,  the  language  in 
the  CBOE  clause,  like  that  in  the 
proposed  Phlx  rule,  is  limited  in  its 
discretionary  application  by  the  word 
"reasonably."  Finally,  an  appUcant  who 
has  been  denied  membership  or 
association  with  a  member  would 
always  have  the  right  to  appeal  that 
decision  to  the  Commission. 

The  Commission  has  closely  reviewed 
the  provisions  of  the  proposed  rule 


^  See  File  No.  SR-CBOE-87-23.  The  prapoted  rule 
change  wat  approved  by  the  CommiMion  in 
Securitiei  Exchange  Act  Release  No.  24900.  Octol>er 
5, 1987,  52  FR  37861. 


change  and  believes  that  they  are 
consistent  with  the  requirements  of  the 
Act.  In  particular,  the  Commission 
believes  that  the  proposed  rule  under 
which  the  Phlx  may  deny  or  condition 
membership  is  reasonable  and 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  promotes  just  and  equitable 
principles  of  trade  and,  in  general, 
serves  to  protect  investors  and  the 
public  interest,  and  is  also  consistent 
with  the  grounds  upon  which  an 
exchange  iqay  deny  or  condition 
membership  under  section  6(c)(3)  of  the 
Act.  Adoption  of  the  proposed  rule  will 
provide  applicants  for  Phlx  membership 
with  notice  of  the  standards  for 
Exchange  membership  and  the  general 
circumstances  under  which  that 
privilege  may  be  denied  or  conditioned. 
Similarly,  codification  of  these  policies 
will  serve  to  focus,  and  limit,  those 
grounds  upon  which  the  Exchange  may 
seek  to  deny  or  condition  membership. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be  approved. 

For  the  CommiMion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Kalz. 
Secretary. 

Dated:  )uly  15. 1988. 
(FR  Doc.  8S-16M8  Filed  7-20-88:  8:45  am| 
aiujNO  cooE  soie-oi-M 


[R«lMW«  No.  34-25903;  File  No.  SR-CBOE- 
88-121 

Self-Regulatory  Organizations; 
Propoaod  Rule  Change  by  Ctiicago 
Board  Options  Exchange,  Inc^ 
Relating  to  deletion  of  rules 
concerning  GNMA  and  Foreign 
Currency  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  June  27. 1988  the  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulalory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

Note. — Italics  indicates  material  proposed 
to  be  added. 

Rule  6.1  Days  and  Hours  of  Business. 
No  change. 


Interpretations  and  Policies: 

.01  No  change 

.02  The  Board  of  Directors  has 
established  different  hours  of  trading  for 
Government  security  options  (Rule 
21.10,  Interpretation  .01)  and  index 
options  (Rule  24.6)  [and  foreign  currency 
options  (Rule  22.5)]. 

Chapter  XX  GNMA  Options 

Delete  Introduction  and  all  rules  in 
Chapter.  The  rules  to  be  deleted  are 
Rules  20.1  through  and  including  Rule 
20.183,  Rules  20.22  through  and 
including  Rule  20.25  and  Rule  20.30. 
Rules  20.19,  20.20.  20.21.  20.26,  20.27, 
20.28,  and  20.29  were  deleted  as  of 
October  25, 1983. 

Chapter  XXII  Foreign  Currency  Options 

Delete  Introduction  and  all  rules  in 
Chapter.  The  rules  to  be  deleted  are 
Rules  22.1  through  and  including  Rule 
22.17. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  he  examined  at 
the  places  specified  in  item  IV  belw  and 
is  set  forth  in  sections  (A),  (B),  and  (C) 
below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  amendment  would 
delete  from  Exchange  rules  all 
references  to  GNMA  and  foreign 
currency  options  because  the  Exchange 
does  not  presently  nor  does  it  intend  in 
the  future  to  trade  such  options 
contracts.  The  deletions  are  designed  to 
avoid  investor  confusion  that  could  arise 
from  continuing  to  refer  to  Exchange 
rules  for  products  that  are  no  longer 
traded  on  the  Exchange. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  the 
Securities  Act  of  1934  and,  in  particular, 
section  6(b)(5)  thereof,  in  that  the  rules 
to  be  deleted  are  not  being  used  and 
retaining  the  rules  could  confuse 
investors,  and  therefore  the  rule  change 
is  designed  to  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  will  not 
impose  a  burden  on  competition. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wUl 

(A)  By  order  approve  such  proposed 
'  rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  writing  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  withr  espect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC. 
Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  11, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
JoiMtfaan  G.  Katz. 
Secretary. 

Dated:  )uly  13, 1988. 
[FR  Doc.  88-16486  Filed  7-20-88;  a-45  am] 
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[Release  No.  34-25908;  File  No.  SR-DTC- 
88-121 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  The 
Depository  Trust  Co.;  Rotating  to  ttie 
Proposed  ADR  Tax  Withholding 
Service 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  1, 1988,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  "ADR  Tax  Withholding 
Service"  will  enable  certain  U.S.  and 
Canadian  investors  in  American 
Depositary  Receipts  for  securities  of 
United  Kingdom  issues  ("UK  ADRs")  on 
deposit  at  UTC  to  receive  at  source, 
without  having  to  %vithdraw  the  UK 
ADRs  from  DTC.  the  favorable  tax 
treatment  of  dividends  by  the 
government  of  the  United  Kingdom  (the 
"UK  Government")  to  which  they  are 
entitled.  In  the  UK,  when  a  UK 
corporation  pays  a  dividend  to  a 
shareholder,  it  simultaneously  pays  an 
"advance  corporation  tax"  (the  "ACT") 
to  the  UK  Government  A  UK 
shareholder  is  deemed  to  have  received 
as  income  not  only  the  dividend  but  also 
the  ACT.  The  terms  of  the  Double 
Taxation  Convention  (as  hereinafter 
defined)  or  another  tax  treaty  and  the 
UK  Government  regulatiorts  known  as 
the  "H  Arrangement"  provide  that 
certain  U.S.  and  Canadian  residents, 
such  as  certain  U.S.  investors  who  are 
not  exempt  from  U.S.  federal  income 
tax,  may  receive  some  relief  from  double 
taxation  at  source — that  is,  on  the 
occasion  of  the  payment  of  the  dividend. 
At  that  time  the  UK  corporation  will  pay 
the  dividend  to  each  such  U.S.  or 
Canadian  shareholder  and  the 
shareholder  will  also  receive  a  partial 
refund  of  the  ACT  paid  to  the  UK 
Government  to  the  extent  that  the  ACT 
exceeds  15%  of  the  sum  of  the  dividend 
and  the  ACT  attributable  thereto.  This 
eliminates  or  reduces  the  need  for  a 
time-consuming  and  inefficient  refund 
claims  process  for  qualifying  U.S.  and 
Canadian  residents.  The  beneficial 
owners  of  UK  ADRs  eligible  for  deposit 
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at  DTC  include  U.S.  and  Canadian 
owners  who  are  entitled  to  the  tjenefits 
of  the  "H  Arrangement"  and  U.S. 
owners  and  others  who  are  not.  Under 
the  new  service,  DTC  will  receive  all  UK 
ADR  dividends  at  the  more  favorable 
rate.  DTC's  Participants  will  certify  to 
DTC  the  number  of  shares  of  each  issue 
that  are  entitled  to  favorable  tax 
treatment  for  their  beneficial  owners. 
DTC  will  pay  each  Participant  the 
dividend  reflecting  the  favorable  rate  on 
the  certified  number  of  shares  and  will 
pay  the  dividend  at  the  unfavorable  rate 
on  the  rest.  DTC  will  then  remit  the 
amount  attributable  to  shares  paid  at 
the  unfavorable  rate  to  the  UK 
Government.  The  UK  Government  has 
approved  this  procedure.  DTC  will  begin 
the  new  service  for  the  dividend  record 
date  for  UK  ADRs  of  July  3, 1988. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 

Change 

The  main  purpose  of  DTC's  ADR  Tax 
Withholding  Service  is  to  eliminate  a 
disincentive  to  the  immobilization  of 
American  Depositary  Receipts  for 
shares  of  United  Kingdom  corporations 
at  DTC.  The  statutory  bases  for 
encouraging  immobilization  are  section 
17A(e)  of  the  Securities  Exchange  Act  of 
1934,  as  amended,  and  the  "Convention 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Great  Britain  and  Northern  Ireland  for 
the  Avoidance  of  Double  Taxation  and 
the  Prevention  of  Fiscal  Evasion  With 
Respect  to  Taxes  on  Income  and  Capital 
Gains"  (the  "Double  Taxation 
Convention"). 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 


competition  by  reason  of  the  proposed 
rule  change. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Progress  in  the  development  of  DTC's 
ADR  Tax  Withholding  Service  in 
conjunction  with  the  United  Kingdom's 
Inspector  of  Foreign  Dividends  at  Inland 
Revenue  has  been  reported  to  DTC 
Participants  in  DTC  Program  Agenda 
Memoranda  and  DTC  monthly 
Newsletters.  No  written  comments  have 
been  solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubHc  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  self-regulatory 
organization.  All  submissions  should 
refer  to  the  Hie  number  in  the  caption 
above  and  should  be  submitted  by 
August  11. 1988. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
looalliaii  G.  Kate. 
Secretary 

Dated:  )uly  14. 1088 
(FR  Doc.  88-1M89  Filed  7-20-88:  8:45  am] 
WLUNQ  COOe  MW-Ot-ll 

inal— M  No.  34-25915;  FHt  No.  SR-NASO- 
8S-20] 

Seif-Regiilatory  Organizations; 
PropoMd  Rule  Chang*  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  Reporting  of  Trade  Data 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  June  20, 1988.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendment  to  Article 
VII.  Section  1  of  the  NASD  By-Laws 
would  require  NASD  members  to 
provide  the  NASD  with  comparison  and 
other  trade  data  as  may  be  required  by 
the  Board  of  Governors. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at. the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  was 
considered  by  the  NASD  Board  of 
Governors  and  its  Uniform  Practice 
Committee  and  is  intended  to  make 
clear  the  NASD's  authority  to  require 
the  reporting  by  members  of  trade  data 


which  may  be  required  by  the  NASD. 
This  clariflcation  of  authority  will  be 
utilized  in  implementation  of  the 
requirement  which  was  recenUy 
approved  by  the  Commission  that  all 
NASD  members  which  are  participants 
in  registered  clearing  agencies  for 
purposes  of  clearance  of  over-the- 
counter  securities  shall  participate  in 
and  reconcile  eligible  transactions 
through  the  faciUties  of  the  NASD's 
Trade  Acceptance  and  Reconciliation 
Service.  The  proposed  rule  change  will 
also  facilitate  the  planned  expansion  of 
that  requirement  which  will  mandate 
that  all  NASD  members  conducting  an 
interdealer  business  in  over-the-counter 
securities  submit  trade  reconciliation 
data  as  required  by  the  NASD.  The 
NASD  is  currently  studying  the  most 
cost  effective  methods  for  allowing 
members  that  are  not  clearing 
corporation  participants  to  input  such 
trade  comparison  information.  In 
addition,  the  proposed  rule  change  will 
clarify  the  NASD's  authority  to  require 
reporting  of  trade  data,  including 
aggregate  volume  information,  on  non- 
NASDAQ  over-the-counter  transactions 
which  will  facilitate  the  gathering  of 
data  on  these  transactions  and  the 
increased  surveillance  of  the  non- 
NASDAQ  marketplace  which  has  been 
requested  by  the  Commission's  Division 
of  Market  Regulation. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)(6)  of  the  Act.  Section  15A(b){6) 
requires  that  the  NASD's  rules  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
clearing,  settling  and  facilitating 
transactions  in  securities,  to  remove 
impediments  and  perfect  the  mechanism 
of  a  ft«e  and  open  market  and  to  protect 
investors  and  the  public  interest.  The 
proposed  rule  change  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
will  better  enable  the  NASD  to  carry  out 
its  surveillcmce  function  of  the  over-the- 
counter  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  charge  does  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  NASD  solicited  comments  on  the 
proposed  rule  change  in  Notice  to 
Members  87-79.  The  NASD  received  16 
comments  in  response  to  Notice  to 


Members  87-79.  Six  generally  supported 
the  amendment  and  10  opposed  the 
amendment. 

Eight  commentators  opposing  the 
proposal  generally  believed  that  the 
amendment  would  impose  an  undue 
burden  on  small  member  firms  and 
would  require  such  firms  to  incur 
additional  costs  which  would,  in  some 
cases,  cause  the  firms  to  cease  doing  an 
over-the-counter  securities  business. 
One  commentator  said  that  its  current 
method  of  comparing  OTC  transactions 
through  the  facilities  of  a  regional 
clearing  corporation  should  be  allowed 
to  continue  without  having  to  be  a  TARS 
subscriber.  Another  commentator  said 
that  TARS  participation  should  not  be 
required  for  members  using  automated 
service  bureau  facilities  that  already 
efficiently  generate  trade  comparisons. 

The  NASD  Board  reviewed  the 
comment  letters  and  concluded  that  the 
amendment  to  the  NASD  By-Laws 
should  be  adopted.  The  Board  noted  that 
the  mandatory  TARS  requirement  will 
not  affect  many  commentators  since 
they  are  not  members  of  registered 
clearing  corporations.  Also,  the 
mandatory  trade  comparison  procedure 
for  non-participants  in  clearing 
corporations,  when  implemented,  will  be 
structiu-ed  in  the  most  cost-eff^ective 
manner  for  member  firms. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  diis  notice  in  the  Federal 
Register  or  tvithin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtadon  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copyitig  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  11, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a}(12). 
Jonathan  G.  Katz, 
Secretary. 

Dated:  July  14. 1988. 
[FR  Doc.  88-16487  Filed  7-20-88;  8:45  am] 
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(Release  No.  34-25919;  Fie  No.  SR-NASO- 
88-27] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Inclusion  of  Qualification 
as  Lhnlted  Representatlve~^orporate 
Securities  as  Alternative  Prerequisite 
for  Qualification  as  Registered  Options 
Principal  and  Registered  Options 
Representative 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  1. 1988,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  writh  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  ID 
below,  which  Items  have  been  prepared 
by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Trains  of  Sultstance  of 
the  Proposed  Rule  Change 

The  follovnng  is  the  full  text  of 
proposed  amendments  to  Part  II, 
paragraph  (2)(e)  and  Part  ID.  paragraph 
(2)(d)  of  Schedule  C  to  the  NASD  By- 
Laws.  New  text  is  italicized. 

Schedule  C 


PartU 

***** 

(2)  Categories  of  Principal 
Registration. 

***** 

(e)  Registered  Options  Principals, 
(i)  No  change, 
(ii)  No  change. 
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(iii)  No  change. 

(iv)  Each  person  required  to  register 
and  qualify  as  a  Registered  Options 
Principal  must,  prior  to  or  concurrent 
with  such  registration,  be  or  become 
qualified  pursuant  to  Part  III  hereof,  as 
either  a  General  Securities 
Representative  or  a  Limited 
Representative — Corporate  Securities 
and  also  qualifled  pursuant  to  Part  III, 
section  (2J(d]  hereof  as  a  Registered 
Options  Representative, 

(v)  No  change. 
***** 

Part  III 

***** 

(2)  Categories  of  Representative 
Registration. 

***** 

(d)  Registered  Options 
Representative — Each  person  associated 
with  a  member  whose  activities  in  the 
investment  banking  or  securities 
business  include  the  solicitation  and/or 
sale  of  option  contracts  shall  be 
required  to  be  certified  as  a  Registered 
Options  Representative  and  to  pass  an 
appropriate  certification  examination 
for  such  or  an  equivalent  examination 
acceptable  to  the  Corporation. 
Registered  Options  Representatives 
qualifled  in  either  put  or  call  options 
shall  not  engage  in  both  put  and  call 
option  transactions  until  such  time  as 
they  are  qualified  in  both  such  options. 
Members  shall  be  required  to  report  to 
the  Corporation  the  names  of  any 
associated  persons  certified  as 
Registered  Options  Representatives 
pursuant  to  an  examination  approved  by 
the  Corporation.  Registered  Options 
Representatives  must  also  be  qualified 
with  the  Corporation  as  either  General 
Securities  Representatives  or  as  a 
Limited  Representative — Corporate 
Securities:  provided,  however, 
Registered  Options  Representatives  of 
members  that  are  members  of  a  national 
securities  exchange  which  has 
standards  of  approval  acceptable  to  the 
Corporation  may  be  deemed  to  be 
approved  by  and  certified  with  the 
Corporation,  so  long  as  such 
representatives  are  approved  by  and 
registered  with  such  exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  tlw  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  May  20, 1988.  the  Commission 
approved  the  establishment  of  a 
category  of  representative  registration 
and  a  corresponding  examination 
entitled  Limited  Representative — 
Corporate  Securities  (See  Rel.  No.  34- 
25719,  File  No.  SR-NASD-87-50).  The 
NASD  Board  of  Governors  has 
determined  that  it  is  appropriate  to 
permit  qualification  as  a  Limited 
Representative — Corporate  Securities  to 
serve  as  an  alternative  to  qualification 
as  a  General  Securities  Representative 
for  purposes  of  satisfying  the 
prerequisite  for  undertaking  to  qualify 
as  a  Registered  Options  Representative 
("ROR")  or  a  Registered  Options 
Principal  ("ROP").  The  amendments  set 
forth  herein  would  accomplish  this 
purpose. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(g)(3)  of  the  Securities  Exchange  Act 
of  1934.  which  section  provides  that  the 
NASD  may  prescribe  standards  of 
training,  experience,  and  competence  for 
persons  seeking  to  associate  with  a 
registered  broker-dealer. 

B.  S«H-R«gutotory  Organizatlon'a 
Statwnent  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
addition  of  qualification  as  a  Limited 
Representative — Corporate  Securities  as 
an  alternative  prerequisite  for 
qualification  as  an  ROR  or  ROP  imposes 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  the  Proposed  Rule  Change 
Received  From  Members,  Participants, 
or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Re^ster  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-B8-27  and  should  be 
submitted  by  August  11, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 
lonathan  G.  Katz, 
Secretary. 

Dated:  July  15. 1988. 
[FR  Doc.  88-16488  Filed  7-20-88:  8:45  amj 
■tUMO  COOC  lOIO-OI-M 


(Release  No.  SIPA-147;  FHe  No.  SIPC  88-1] 

SccuritiM  InvMtor  Protection 
Corporation:  Propo— d  Bylaw  Change 
Ralating  to  SIPC  Fund  Aaaassments  on 
SIPCMambora 

Pursuant  to  section  3(e)(1)  of  the 
Securities  Investor  Protection  Act  of 
1970  ("SIPA"),  15  U.S.C.  78ccc(e)(l), 
notice  is  hereby  given  that  on  June  22. 
1988,  the  Securities  Investor  Protection 
Corporation  ("SIPC")  filed  with  the 
Securities  and  Exchange  Commission  a 
proposed  bylaw  change.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  bylaw 
change  from  interested  persons. 

I.  Description  of  Propoeed  Bylaw 
Cliange 

The  proposed  bylaw  change  would 
amend  section  1(a)  of  Article  6  of  SIPC's 
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bylaw  regarding  SIPC  Fund  assessments 
on  SIPC's  members.  *  The  bylaw  change 
provides  that,  beginning  on  January  1. 
1989,  each  SIPC  member  will  be  required 
to  pay  assessments  at  the  rate  of  ^le  of 
1  percent  of  its  gross  revenues  from  the 
securities  business,  with  a  minimum 
assessment  of  $150  per  annum. 
Currently,  each  SIPC  member's 
assessment  is  $100  per  annum.  The  SIPC 
bylaw  change  also  provides  that  if  SIPC 
determines  that  the  SIPC  Fund  *  totals 
or  is  reasonably  likely  to  total  less  than 
$250  million,  the  amount  of  each 
member's  assessment  shall  be  V*  of  1 
percent  of  such  member's  gross 
revenues  from  the  securities  business 
(rather  than  V^  of  1  percent  as  is 
currently  provided).'  SIPC  indicates  that 
the  SIPC  Board  of  Directors  ("SIPC 
Board")  took  these  actions  after 
consultation  with  representatives  of 
various  self-regulatory  and  securities 
industry  organizations  and  the 
Commission. 

SIPC  indicates  that  the  SIPC  Fund 
currently  totals  approximately  $385 
million,  and  that  SIPC  maintains  a  $500 
million  conflrmed  line  of  credit  with  a 
consortium  of  banks.  SIPC  indicates  that 
while  these  amounts,  coupled  with  its 
statutory  right  to  borrow  up  to  $1  billion 
from  the  U.S.  Treasury  Department 
through  the  Commission,  appear,  in  light 
.of  SIPC's  historical  experience,  to  be 
sufficient  to  enable  SIPC  to  carry  out  its 
anticipated  responsibilities,  the  SIPC 
Board  believes  that  it  is  appropriate  to 
increase  gradually  SIPC's  resources. 

SIPC  indicates  that  the  SIPC  Board 
chose  a  commencement  date  of  January 
1. 1989.  so  as  to  give  SIPC  members 
ample  time  to  plan  for  this  expense  and 
to  give  the  collection  agents  (the  self- 
regulatory  organizations)  time  to 
prepare  for  these  changes.  SIPC  further 
states  that  the  SIPC  Board  selected  ^le 
of  1%  as  a  rate  that  would  not  prove  too 
onerous  for  the  securities  industry,  but 
would,  over  a  reasonable  period  of  time, 
add  substantially  to  the  SIPC  Fund.  SIPC 
states  that  the  SIPC  Board  increased  the 
minimum  assessment  from  $100  per 


'  All  broker-dealers  registered  under  section  15(b) 
of  the  Securities  Exchange  Act  of  1934,  with  some 
minor  exceptions,  are  SIPC  members. 

'  The  SIPC  Fund  consists  uf  cash  and  amounts 
invested  in  U.S.  government  or  agency  securities. 

'  Section  1(a)  of  Article  6  currently  provides  that 
if  SIPC  determines  that  the  SIPC  Fund  totals  or  is 
reasonably  likely  to  total  less  than  (i)  S250  million, 
the  amount  of  each  meml>er's  assessment  shall  be 
%  otx  percent  of  such  member's  gross  revenues 
from  the  securities  business,  (ii)  $150  million,  the 
amount  of  each  member's  assessment  shall  be  V*  of 
1  percent  of  such  member's  gross  revenues  from  the 
securities  business  and  (iii)  SlOO  million,  the  amount 
of  each  member's  assessment  shall  be  '/^  of  1 
percent  of  such  member's  gross  revenues  from  the 
securities  business. 


annum  to  $150  because  it  believes  that 
all  registered  broker-dealers  benefit 
from  the  SIPC  program  and  should  pay  a 
reasonable  amount  to  support  that 
program.  SIPC  notes  that  SIPC  does  not 
permit  a  greater  minimum  assessment 
than  $150  per  annum. 

Finally,  in  the  past,  SIPC  assessments 
based  on  gross  revenues  were  collected 
on  a  quarterly  basis.  In  order  to  simplify 
the  collection  process,  SIPC  expects  to 
collect  assessments  on  a  semi-annual 
basis  for  the  first  year.  SIPC  states  that 
the  frequently  of  collection  will  be 
reviewed  next  June. 

II.  Need  for  Public  Comment 

Section  3(e)(1)  of  the  SIPA  provides 
that  SIPC  must  file  with  the  Commission 
a  copy  of  proposed  bylaw  changes.  That 
section  further  provides  that  bylaw 
changes  shall  take  effect  30  days  after 
filing,  unless  the  Commission  either  (i) 
disapproves  the  change  as  contrary  to 
the  public  interest  or  the  purposes  of 
SIPC,  or  (ii)  finds  that  the  change 
involves  a  matter  of  such  significant 
public  interest  that  public  comment 
should  be  obtained.  Thus,  under  section 
3(e)(1)  of  the  SIPA,  a  proposed  bylaw 
change  does  not  have  to  be  noticed  for 
public  comment.  However,  under 
section  3(e)(1)(B)  of  SIPA,  the 
Commission  can  Hnd  that  "such 
proposed  bylaw  change  involves  a 
matter  of  such  significant  public  interest 
that  public  comment  should  be 
obtained."  in  which  case  the 
Commission  may,  after  notifying  SIPC  in 
writing  of  such  finding,  require  that  the 
proposed  bylaw  change  be  considered 
by  the  same  procedures  as  a  proposed 
rule  change  including,  among  other 
things,  publication  in  the  Federal 
Register  and  opportunity  for  public 
comment. 

The  SiPC  Fund,  which  is  built  from 
assessments  on  its  members  and 
interest  earned  on  the  Fund,  is  used  for 
the  protection  of  customers  of  members 
liquidated  under  SIPA  to  maintain 
investor  confidence  in  the  securities 
markets.  In  light  of  this  fact  and  the 
significant  market  developments  since 
October  1987.  the  Commission  finds  that 
the  proposed  bylaw  change  involves  a 
matter  of  significant  public  interest,  that 
public  comment  should  be  obtained,  and 
that  the  procedures  applicable  to 
proposed  SIPC  rule  changes  in  section 
3(e)(2)  of  the  SIPA  should  be  followed. 
As  required  by  section  3(e)(1)  of  the 
SIPA,  the  Commission  has  notified  SIPC 
in  writing  of  its  finding. 


III.  Date  of  Effectiveness  of  the 
Proposed  Bylaw  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  SIPC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
bylaw  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  bylaw  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  three  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  bylaw  change  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  bylaw  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington,  DC. 
All  submission  should  refer  to  File 
Number  SIPC  88-1  and  must  be  received 
on  or  before  August  11, 1988. 

By  the  Commission. 
{onathan  G.  Katz, 
Secretary. 
July  14, 1988, 

(PR  Doc.  88-16485  Filed  7-20-88:  8:45  am) 
BILUNG  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Ucense  No.  06/06-0187] 

Grocers  Small  Business  Investment 
Corp;  Surrender  of  License 

Notice  is  hereby  given  that  Grocers 
Small  Business  Investment  Corporation 
(Grocers),  3131  East  Holcombe  Blvd., 
Houston,  Texas  77021,  has  surrendered 
its  License  to  operate  as  a  small 
business  investment  company  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended  (Act).  Grocers  was  licensed 
by  the  Small  Business  Administration  on 
February  14. 1977. 
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Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  effective  on  July  8, 1988,  and 
accordingly,  all  rights,  privileges,  and 
franchises  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  SSJOil,  SmaU  Business 
Investment  Companies] 
Robert  G.  LinatMny, 

Deputy  Associate  Administrator  for 
Investment 

Dated:  July  IB.  1988. 
|FR  Doc.  88-16450  Filed  7-20-88:  8:45  am) 

BILLING  CODE  ■02S-01-M 


Region  IX  Advisory  CouncU;  PubUc 
Meeting;  California 

The  U.S.  Small  Business 
Administration,  Region  IX  advisory 
Council,  located  in  the  geographical  area 
of  San  Francisco  will  hold  a  public 
meeting  at  2:30  p.m.  On  Tuesday,  August 
9. 1988  in  the  District  Director's 
Conference  Room,  4th  Floor.  211  Main 
Street,  San  Francisco,  California  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  hirther  information,  write  or  call 
Michael  R.  Ilowland,  District  Director, 
U.S.  Small  Business  Administration.  211 
Main  Street,  4th  Floor,  San  Francisco, 
California  94105,  (415)  974-0642. 
lean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 
)uly  la  1988. 
(PR  Doc.  88-16451  Filed  7-20-88;  6:45  am) 

BILUNG  CODE  S02S-01-M 


[  Application  No.  09/09-03771 

Wells  Fargo  Capital  Corp.;  Application 
for  Ltcenee  To  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  %  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  era  107.102  (1988))  by  Wells  Fargo 
Capital  Corporation,  420  Montgomery 
Street,  9th  Floor,  San  Francisco, 
California  94163  for  a  license  to  operate 
as  a  small  business  investment  company 
(SBIC)  under  the  SmaU  Business 
Investment  Act  of  1958  (the  Act),  as 
amended  (IS  U.S.C.  661  et.  aeq.). 


The  proposed  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


Psrosnl- 

Name 

Tilte  or  relationship 

OMnsd 

JohnF. 

Board  Ctwirman 

Qfundhotor. 

333SOUM 

Grand 

Avonue.  Los 

Angates, 

CaWomia 

90071 

Charles  A 

PreaidenL  Director 

Greent>erg. 

420 

Montgomery 

Street.  San 

Francisco. 

CaMomia 

94163. 

Sandra  J. 

Vice  Preaktoni 



M©oicn©iK, 

420 

Monigomeiy 

Street,  San 

Francisco, 

CaNfornw 

94163 

Guy  RounsawiUe. 
Jr ,  420 

Montgornery 

Street,  San 

Franciaoo. 

Calitomia 

94163. 

RonM  S 

Diraolor 

Parker,  333 

South  Grand 

Avenue,  Los 

Angeles, 

CaMoma 

90071. 

David  M 

Petrone.  420 

Montgomery 

Street.  San 

Francisco, 

CaKTornia 

94163. 

Wells  Fargo 

Investment  Advaor/ 

100 

Capital 

Manager.  Parant 

Markets,  Inc . 

420 

Monlgomery 

Street,  9th 

Floor.  San 

Frandsco. 

CaWomia 

94163 

Wells  Fargo  Capital  Corporation  is  a 
wholly  owned  subsidiary  of  Wells  Fargo 
Capital  Markets,  Inc.,  which  in  turn,  is  a 
wholly  owned  subsidiary  of  Wells  Fargo 
&  Company,  a  bank  holding  company. 

Prior  to  this  application.  Wells  Fargo 
&  Company  established  two  small 
business  investment  companies.  Wells 
Fargo  Investment  Company,  License  No. 
12/12-0147,  was  licensed  on  January  6, 
1969  and  surrendered  its  license  on  July 
18. 1984.  Wells  Fargo  Equity 
Corporation.  License  No.  09/09-0316, 


was  licensed  on  October  29, 1982  and 
surrendered  its  license  on  December  4, 
1985. 

The  Applicant  a  California 
corporation,  will  begin  operations  with 
$2,000,000  of  paid-in  capital  and  paid-in 
surplus.  The  Applicant  will  conduct  its 
activities  in  the  State  of  California. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

A  copy  of  the  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  the  San  Francisco, 
California  area. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011.  Small  Business 

Investment  Companies) 

Rol>ert  G.  Liaebarr)'. 

Deputy  Associate  Administrator  for 

Investnient. 

Dated:  July  11. 1988. 

|FR  Doc.  86-16402  Filed  7-20-88: 8:45  am] 

BILUNG  COOC  Sat»-«t-M 


UNITED  STATES  TRADE 
REPRESENTATIVE 

Investment  Policy  Advisory 
Committee;  Meeting  and 
Determination  of  aosing  of  Meeting 

The  meeting  of  the  Investment  Policy 
Advisory  Committee  to  be  held 
Tuesday.  |uly  28. 1968,  from  9:30  a.m.  to 
12:00  Noon  in  Washington.  DC  vinll 
include  the  development,  review  and 
discussion  of  ciurent  issues  which 
influence  the  trade  policy  of  the  United 
States.  Pursuant  to  section  2155(f)(2)  of 
Title  19  of  the  United  Stales  Code.  I 
have  determined  that  this  meeting  will 
be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  Government's 
negotiating  objectives  or  bargaining 
positions. 

Inquiries  may  be  directed  to  Barbara 
W.  North.  Director,  Office  of  Private 
Sector  Liaison.  Office  of  the  United 
States  Trade  Representative.  Executive 
Office  of  the  President,  Washington.  DC 
20506. 

Alan  F.  Holmer. 

Acting  United  States  Trade  Representative. 
[FR  Doc.  88-16389  Piled  7-20-68;  8:45  am) 
BiLLmo  OOOi  3isa-oi-« 


Sunshine  Act  Meetings 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  publistied 
under  ttie  "Govemment  in  ttie  Sunstiine 
Act"   (Pub.   L.  94-409)   5  U.S.C.   552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  »MO  time:  Tuesday,  July  26, 1988, 

10:00  a.m. 

place:  999  E  Street  NW.,  Washington. 

DC 

STATUS:  This  meeting  will  be  dosed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  purusant  to  2  USC 

437g. 
Audits  conducted  prusuant  to  2  U.S.C.  437, 

S  438(b],  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
***** 

DATE  AND  TIME:  Thursday.  July  28. 1988. 

10:00  a.m. 

PLACE:  999  E  Street  NW..  Washington, 

DC 

STATUS:  Tliis  meeting  will  be  ooen  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matching  Funds. 
Draft  AO  1988-26: 
Paul  Sujrfizio  Associates  on  behalf  of  Tele/ 

900  Inc.,  dt>a  Teleline 
Draft  AO  1086-32: 
Terry  Lee  George  on  t>ehalf  of  Frank 

aiurden  Democrat  for  U.S.  Congress 
Status  of  Presidential  Audits 
Administrative  Matters 

PEBSON  TO  OOMTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 

Telephone:  202-376-3155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  88-1C5&5  Filed  7-19-68:  2:46  pm] 

BILLING  OOOC  C71I-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

"FEDERAL  REGISTER"  CtTATION  OF 
PREVIOUS  ANNOUNCEMENT:  Notice 
forwarded  to  Federal  Register  on  July  15, 
1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m.,  Wednesday. 
July  20. 1988. 


CMAMQC8  Ml  THE  aiKTMO:  The  open 
meeting  has  been  cancelled. 

CONTACT  PERSON  FOR  MORE 
INFORMUITION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  )uly  18. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-16510  Filed  7-19-88;  11:15  am) 

BILLHMi  OOOE  6t1«-0t-M 

DEPARTMENT  OF  JUSTICE 

Parole  Commission 

Record  of  Vote  of  Meeting  Closure  (Pub. 

L.  94-409)  (5  U.S.C.  552b) 

I,  Benjamin  F.  Baer,  Oiairman  of  the 
United  States  Parole  Commission, 
presided  at  a  meeting  of  said 
Commission  which  started  at  eight- 
thirty  o'clock  am.  on  Monday,  July  11, 
1988  at  the  Conunission's  Western 
Office,  1301  Shoreway  Road,  Fourth 
Floor,  Behnont,  California  94002.  The 
meeting  ended  at  or  about  12:30  p.m. 
The  purpose  of  the  meeting  was  to 
decide  approximately  24  appeals  from 
National  Conunissioners'  decisions 
pursuant  to  28  CFR  2.27.  Nine 
Commissioners  were  present, 
constituting  a  quorum  when  the  vote  to 
close  the  meeting  was  sulMnitted. 

Public  announcements  further 
describing  the  subject  matter  of  the 
meeting  and  cCTtifications  of  General 
Counsel  tfiat  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed;  Benjamin  F.  Baer,  Saundra 
Brovim  Armstrong,  Cameron  M.  Batjer. 
Jasper  Clay,  Jr.,  Vincent  Fechtel,  Jr., 
Carol  Pawlack  Getty,  Daniel  R.  Lopez, 
G.  MacKenzie  Rast.  and  Victor  M.F. 
Reyes. 

In  witness  whereof,  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated:  July  IS,  1988. 
Benjamin  F.  Baer, 
Chairman,  U.S.  Parole  Commission. 
[FR  Doc.  88-16538  Filed  7-19-68;  2:10  pm] 
BILLHI6  CODE  4410-C1-W 

NATIONAL  COUNCIL  ON  THE  HANDICAPPED 

Quarterly  Meeting 


AGENCY:  National  Council  on  the 
Handicapped. 

action:  Notice  of  Meeting. 
summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Council  on  the  Handicapped.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  under  section  522(b)110)  of  the 
"Govemment  in  Sunshine  Act"  (P.L.  94- 
409). 

DATES: 

August  1, 1988,  9:00  ajn.  to  5«)  p.m. 
August  2, 1988.  8:30  a.m.  to  SO)  p.m. 
August  3, 1988.  QJOO  ajn.  to  12D0  noon 

LOCATION:  Away  Grand  Hotel,  Grand 
Rapids,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Farbman.  National  Council  on 
the  Handicapped.  800  Independence 
Avenue  SW..  Suite  814.  Washington.  DC 
20591.  (202)  267-3846,  TDD:  (202)  267- 
3232. 

The  National  Council  on  the 
Haodica];^>ed  is  an  independent  Federal 
agency  comprised  of  15  members 
appointed  by  the  President  of  the  United 
States  and  confirmed  by  the  Senate. 
Established  by  the  95th  Congress  in  Title 
IV  of  the  Rehabilitation  Act  of  1973  (as 
amended  by  Pub.  L.  No.  95-602  in  1978). 
the  Council  was  initially  an  advisory 
board  within  the  Department  of 
Education.  In  1984,  however,  the  Council 
was  transformed  into  an  independent 
agency  by  the  Rehabilitation  Act 
Amendments  of  1984  (Pub.  L.  98-221). 

The  Council  is  charged  with  reviewing 
all  laws,  programs,  and  poHcies  of  the 
Federal  Govemment  affecting  disabled 
individuals  and  making  such 
recommendations  as  it  deems  necessary 
to  the  President  the  Congress,  the 
Secretary  of  the  Department  of 
Education,  the  Commnissioner  of  the 
Rehabilitation  Services  Administration, 
and  the  Director  of  the  National  Institute 
of  Disability  and  Rehabilitation 
Research  (NIDRR). 

The  meeting  of  the  Courrcil  shall  be 
open  to  the  Public.  The  proposed  agenda 
includes: 

Report  from  the  Chairperson  and  Executive 
Committee 

Forum:  Implementing  Public  Policy  bi 
Toward  Independence 

Introduction  of  New  Executive  Director 

Site  Visits  to  Rehabilitation  Facilities 

Status  Reports  on  the  Following: 
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Conference  on  Families  for  Persons  with 

Disabilities 
800  Information  and  Referral  Number 
Forum  on  Living  Arrangements  for  Severely 

Disabled  Children  and  Youth 
Commission  on  Special  Education 

Presentation  on  Integrated  Employment 

Discussion  of  Unfinished  and  New 
Business 

Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  after 
the  meeting  for  public  inspection  at  the 
National  Council  on  the  Handicapped. 

Signed  at  Washington.  DC,  on  July  15, 1988. 
Ethel  D.  Briggs. 
A  cting  Executive  Director. 
|FR  Doc.  88-16541  Filed  7-19-88;  2.-02  pm) 

BItXIMQ  CODE  MM-BS-M 

NATIONAL  MEDIATION  BOARD 

TIME  AND  date:  2:00  p.m.,  Wednesday, 

August  3, 1988. 

place:  Board  Hearing  Room  8th  Floor. 
1425  K  Street.  NW.,  Washington,  DC. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratirication  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of  July. 
1988. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  l>e 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Charles  R.  Barnes, 
Executive  Director,  Tel:  (202)  523-5920. 
DATE  OF  notice:  ]uly  18. 1988. 
Charles  R.  Barnes, 

Executive  Director,  National  Mediation 
Board. 

|FR  Doc.  88-16550  Filed  7-19-88;  2:03  pm| 

WLLINQ  CODE  7S50-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  July  25, 1988. 

A  closed  meeting  will  be  held  on 
Tuesday,  July  26. 1988,  at  2:30  p.m.  An 
open  meeting  will  be  held  on  Thursday, 
July  28, 1988,  at  9:30  a.m.,  in  Room  1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 


will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

Th^  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4),  (8),  (9){A)  and  (10)  and  17 
CFR  200.402(a)  (4),  (8).  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  July  26, 
1988,  at  2:30  p.m.,  will  be: 

Formal  order  of  investigation. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  July  28, 
1988,  at  9:30  a.m.,  will  be: 

1.  Consideration  of  whether  to  adopt 
amendments  to  Rule  204-2,  the  recordkeeping 
rule  under  the  Investment  Advisers  Act  of 
1940.  The  amendments  would  require 
advisers  to  retain,  for  Commission  inspection, 
all  advertisements  and  supporting  records  for 
performance  information  in  advertisements. 
Advertisements  and  supporting  records 
would  be  required  to  be  kept  for  five  years 
from  the  end  of  the  fiscal  year  in  which  the 
advertisement  was  last  published.  For  further 
information,  please  contact  Dorothy  M. 
Donohue  at  (202)  272-2107. 

2.  Consideration  of  whether  to  propose  for 
public  comment  forms  N-17f-l  and  N-17f-2 
under  the  Investment  Company  Act  of  1940 
and  form  ADV-E  under  the  Investment 
Advisers  Act  of  1940.  The  forms  would  serve 
as  cover  sheets  for  accountant  examination 
certificates  which  are  currently  required  to  be 
filed  with  the  Commission.  The  forms  are 
designed  to  facilitate  the  proper  Tiling  of 
examination  certificates  and,  thus,  increase 
the  accessibility  of  such  information  to  t>oth 
investors  and  the  Commission's  staff.  For 
further  information,  please  contact  John 
McGuire  at  (202)  272-2107. 

3.  Consideration  of  whether  to  propose  for 
public  comment  Rule  17  and  amendments  to 
Rule  2  and  Form  U-3A-2  under  the  Public 
Utility  Holding  Company  Act  of  1935.  Rule  17 
would  specify  the  circumstances  in  which 
nonutility  diversification  by  an  intrastate 
public-utility  holding  company  would  not  be 
deemed  detrimental  to  the  public  interest  or 
the  interest  of  investors  or  consumers. 
Amended  Rule  2  would  provide  that  a  claim 
of  exemption  under  Rule  2  by  an  intrastate 
public-utility  holding  company,  in  order  to  be 
effective,  would  require  the  holding  company 
to  meet  one  of  the  safe  harlx>r  provisions  of 
Rule  17,  and  amended  Form  U-3A-2  would 
require  the  company  to  furnish  information 


supporting  its  ability  to  rely  on  one  of  the 
safe  harbor  provisions  of  Rule  17.  For  more 
information,  please  contact  Sidney  L.  Cimmet 
at  (202)  272-7340. 

4.  Consideration  of  an  application  filed  by 
Merrill  Lynch  California  Municipal  Series 
Trust  et  a/,  and  all  similar  investment 
companies  to  be  established,  advised,  or 
managed  by  Merrill  Lynch  Asset 
ManagemenL  Inc.  ("MLAM")  or  Fund  Asset 
Management,  Inc.  (  FAMI"),  or  distributed  by 
Merrill  Lynch  Funds  Distributor,  Inc. 
("MLFD")  ("Funds");  MLAM;  FAMI;  and 
MLFD  (collectively,  "Applicants")  for  an 
order  of  the  Commission  under  Section  e(c)  of 
the  Investment  Company  Act  of  1940  ("Act") 
exempting  the  Applicants  from  Sections  lB(f), 
18(g),  and  18(i)  of  the  Act  to  the  extent 
necessary  to  permit  the  Funds  to  sell  separate 
classes  of  securities  for  the  purpose  of 
establishing  a  dual  distribution  system,  and 
from  the  provisions  of  Sections  2(a)(32), 
2(a)(35),  22(c)  and  22(d)  of  the  Act  and  Rule 
22c-l  thereunder  to  the  extent  necessary  to 
permit  assessment  of  a  contingent  deferred 
sales  charge  on  certain  redemptions  of  a 
class  of  their  securities,  and  waiver  of  the 
contingent  deferred  sales  charge  in  certain 
redemptions:  and  for  an  order  under  Section 
11(a)  approving  certain  offers  of  exchange  for 
shareholders  of  the  Funds.  For  further 
information,  please  contact  Fran  Pollack- 
Matz  at  (202)  272-3024. 

5.  Consideration  of  whether  to  rcpropose 
for  public  comment  Rule  lla-3  and  to  seek 
additional  public  comment  on  proposed  Rule 
llc-1,  both  under  the  Investment  Company 
Act  of  1940.  Revised  proposed  Rule  lla-3 
would  allow  certain  open-end  investment 
companies  and  their  principal  underwriters  to 
make  certain  exchange  offers  to  their  own 
shareholders  or  to  shareholders  of  another 
fund  in  the  same  group  of  funds.  Proposed 
Rule  llc-1  would  allow  unit  investment 
trusts  and  their  sponsors  to  make  certain 
exchange  offers  to  unitholders  of  the  same 
trust  or  to  unitholders  of  another  trust  having 
the  same  sponsor.  Consideration  will  also  be 
given  to  whether  to  seek  comment  on 
insurance  considerations  relevant  to  the 
question  of  whether  the  Commission  should 
propose  to  amend  Rule  lla-2,  which  permits 
certain  insurance  company  separate  accounts 
to  make  offers  of  exchange.  For  further 
Information,  contact  Brian  Kindelan  at  (202) 
272-2048. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  whaL  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Martha 
Peterson  at  (202)  272-7502. 
Jonalhan  G.  Kats, 
Secretary. 
)uly  18. 1988. 

(FR  Doc.  88-16599  Filed  7-19-88;  4K)3  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  80P4157  et  aL] 

Approved  Variances  for  Laser  Light 
Shows;  Availability 

Correction 

In  notice  document  88-15191  beginning 
on  page  25547  in  the  issue  of  Thursday, 
July  7. 1988.  make  the  following 
correction: 

On  page  25547.  in  the  table,  under 
"Demonstration  laser  product",  in  the 
fourth  line,  "krypton"  was  misspelled. 

WLUNG  CODE  1S0S41-O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  88N-0250] 

Drug  Export;  Omade-A.F."  Spansule* 
Capsules 

Correction 

In  notice  document  88-15334 
appearing  on  page  25691  in  the  issue  of 
Friday,  July  8, 1988,  make  the  following 
corrections: 


1.  In  the  first  column,  under  summary, 
in  the  sixth  line,  "Omade"  and 
"Spansule"  were  misspelled. 

2.  In  the  second  column,  in  the  second 
complete  paragraph,  in  the  third  line, 
"July  8"  should  read  "July  18". 

3.  In  the  same  column,  in  the  last 
paragraph,  in  the  next  to  last  line, 
between  "for"  and  "Evaluation"  insert 
"Drug". 

WLUNG  CODE  1SOS41-0 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[T.D.8211] 

Income  Taxes;  Income  of  Foreign 
Governments  and  International 
Organizations 

Correction 

In  rule  document  88-14429  beginning 
on  page  24060  in  the  issue  of  Monday, 
June  27, 1988,  make  the  following 
corrections: 

1.  On  page  24061,  in  the  first  column, 
in  the  fifth  paragraph,  the  first  line 
should  read  "Paragraph  (a)  of  §  1.1441- 
8T  sets  forth  the  ".  Also,  in  the  third  line. 
"§  1.144-1"  should  read  "§  1.1441-1". 

§1.892-17    [Corrected] 

2.  On  page  24061,  in  the  third  column, 
in  §  1.892-lT(a).  in  the  ninth  line.  "1.982- 
3T"  should  read  "1.892-3r'. 

§1.892-2T    [Corrected] 

3.  On  page  24061.  in  the  third  column, 
in  1 1.892-2T(a)(3),  in  the  third  line, 
"separated"  should  read  "separate". 


§1.1441-8T    [Corrected] 

4.  On  page  24066,  in  the  second 
column,  in  §  1.1441-8T(a),  in  the  10th 
line,  "§  1441.1"  should  read  "5  1.1441-1". 
Also,  in  S  1.1441-8T(b),  in  the  fourth  line 
from  the  bottom.  "5  1441-1"  should  read 
"§  1.1441-1". 

MLUNG  CODE  1SaS«1« 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[INTL-285-88] 

Income  Taxes;  Income  of  Foreign 
Govemntents  and  International 
Organizations 

Corivction 

In  proposed  rule  document  88-14428 
begirming  on  page  24100  in  the  issue  of 
Monday,  June  27, 1988,  make  the 
following  correction: 

On  page  24101.  under  FOR  further 
INFORMATION  CONTACT,  in  the  seventh 
line,  the  telephone  number  should  read 
"202-566-6384". 

8IUJNG  CODE  150S4II-O 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  ttie  Secretary 
49  CFR  Part  24 

(FHWA  Docket  No.  87-22] 
RIN  212S-AB  85 

Uniform  Relocation  Aaaistance  and 
Real  Property  Acquisition  Regulation 
for  Federal  and  Federally  Assisted 
Programs 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTKMi:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  regulation 
implements  statutory  amendments  to  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(the  Uniform  Act)  made  by  the  Uniform 
Relocation  Act  Ajnendments  of  1987. 
Title  rv  of  the  Surface  Transportation 
and  Uniform  Relocation  Assistance  Act 
of  1987,  (1987  Amendments)  Pub.  L.  100- 
17. 101  Stat.  246-256.  The  Uniform  Act 
applies  to  all  Federal  or  federally 
assisted  activities  that  involve  the 
acquisition  of  real  property  or  the 
displacement  of  persons,  including 
displacements  caused  by  rehabilitation 
and  demolition  activities.  Consequently, 
it  affects  a  wide  variety  of  Federal  and 
federally  funded  programs  and  projects. 
This  NPRM  is  the  latest  in  a  series  of 
actions  that  have  been  taken  to  ensure 
that  the  implementation  of  the  Uniform 
Act  by  Federal  agencies  is,  in  fact,  as 
uniform  and  consistent  as  possible. 
While  encouraging  State  and  local 
discretion  in  implementing  the  Uniform 
Act's  provisions. 

DATES:  Comments  must  be  received  on 
or  before  September  19, 1988.  Public 
meetings  will  be  held  on  August  17.  22. 
and  24;  see  Supplementary  Information 
for  further  details. 
ADORESS:  Submit  signed,  written 
comments  to  FHWA  Docket  No.  87-22. 
Federal  Highway  Administration,  Room 
4232.  HCC-10,  400  Seventh  Street.  SW., 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m..  e.t., 
Monday  through  Friday  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard.  Public 
meetings  will  be  held  in  Philadelphia, 
Pennsylvania;  Chicago.  Illinois;  and 
Portland,  Oregon;  see  Supplementary 
Information  for  further  details. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Moore.  Chief,  Policy 
Development,  Ofrice  of  Right-of-Way, 
HRW-11,  (202)  366-0116;  or  Reid  Alsop. 


O^ice  of  die  Chief  Counsel.  HCC-40, 
(202)  366-1371.  The  address  is  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  205ea 
SUFPLEMENTARY  INFORMATION: 

Background 

A  few  provisions  of  the  1987 
Amendments  upon  which  the  law  is 
explicit  and  allows  for  little,  if  any, 
administrative  discretion  or 
interpretation,  and  for  which  a  period  of 
public  notice  and  comment  would  have 
been  impractical,  were  implemented  in 
an  interim  fmal  rule  in  Part  24  issued  by 
FHWA  (52  FR  47994)  and  referenced  by 
all  but  one  of  the  affected  Federal 
agencies  (52  FR  48015)  on  December  17, 
1987.  That  one  agency  subsequently 
referenced  Pari  24  (53  FR  4964)  on 
February  19, 1988.  These  agencies  are  as 
follows: 

Department  of  Agriculture 
Department  of  Commerce 
Department  of  Defense 
Department  of  Education 
Department  of  Energy 
Environmental  Protection  Agency 
Federal  Emergency  Management 

Agency 
General  Services  Administration 
Department  of  Health  and  Human 

Services 
Department  of  Housing  and  Urban 

Development 
Department  of  the  Interior 
Department  of  Justice 
Department  of  Labor 
National  Aeronautics  and  Space 

Administration 
Pennsylvania  Avenue  Development 

Corporation 
Tennessee  Valley  Authority 
Department  of  Transportation 
Veterans  Administration 
In  addition,  the  United  States  Postal 
Service  issued  a  Final  Rule  in  39  CFR 
Part  777  on  December  17. 1987  (52  FR 
48029)  to  amend  the  Postal  Service's 
regulations  to  make  them  consistent 
with  the  1987  Amendments. 

This  proposed  rule,  if  promulgated, 
would  implement  all  of  the  remaining 
provisions  of  the  1987  Amendments  by 
amending  the  existing  interim  final  mle. 
Following  consideration  of  conunents 
received  in  response  to  this  notice  of 
proposed  rulemaking  (NPRM).  aa  well  as 
in  response  to  the  interim  final  rule,  we 
anticipate  promulgating  a  final  rule  in 
Part  24  that  would  replace  the  interim 
final  rule.  For  the  easy  reference  of  the 
reader.  Part  24  as  proposed  to  be  revised 
herein  is  printed  in  its  entirety  in  order 
to  present  a  complete  full  text 
regulation. 

As  originally  enacted,  the  Uniform 
Act  authorized  "the  head  of  each 


Federal  agency"  to  establish  regulations 
and  procedures  for  implementing  the 
Uniform  Act.  Inevitably,  this  led  to 
significant  differences  in  agency 
implementing  regulations.  In  a  March  8. 
1978.  Report  to  Congress  (GAO  Report 
No.  GGD-78-6.  "Changes  Needed  m  the 
Relocation  Act  to  Achieve  More 
Uniform  Treatment  of  Persons  Displaced 
by  Federal  Programs".  B-148044  (1978)). 
the  Comptroller  General  found  that  as  a 
result  of  these  differences  the  Federal 
government  was  not  providing  uniform 
treatment  to  people  displaced  from  their 
homes  and  businesses  by  Federal  or 
federally  assisted  programs.  Those 
differences  among  Federal  implementing 
regulations  also  imposed  significant 
administrative  burdens  on  State  and 
local  governments. 

In  1981,  for  the  Vice  President's 
Presidential  Task  Force  on  Regulatory 
Relief,  State  and  local  governments 
identified  the  Uniform  Act  as  a  good 
candidate  for  State  and  local  regulatory 
relief.  Therefore,  in  May  1982,  the  Office 
of  Management  and  Budget  (0MB) 
formed  a  Uniform  Act  Interagency 
Regulatory  Review  Working  Group  to 
develop  uniform  regulations  to  be 
implemented  by  each  agency  covered  by 
the  Uniform  Act.  On  February  27, 1985,  a 
Presidential  Memorandum  was  signed 
and  published  in  the  Federal  Register  on 
March  5, 1985  (50  FR  8953).  naming  die 
Department  of  Transportation  (DOT)  as 
the  agency  with  lead  responsibility  for 
the  Uniform  Act.  The  Secretary  of  the 
Department  of  Transportation  delegated 
this  responsibility  to  the  Federal 
Highway  Administration.  On  March  5. 
1985  (50  FR  8953).  DOT  published  in  the 
Federal  Register  a  model  Uniform  Act 
rule,  which,  in  accordance  with  the 
President's  February  27, 1985 
memorandum,  served  as  the  basis  for  a 
proposed  common  Uniform  Act  rule  for 
the  16  other  affected  agencies  (50  FR 
6855).  The  proposed  common  rule  was 
issued  for  comment  by  those  16  agencies 
on  May  28, 1985  (50  FR  21712).  After 
consideration  of  comments,  the 
disparate  regulations  of  all  affected 
agencies  were  superseded  by  the 
common  rule  which  was  published  as  a 
final  rule  on  February  27. 1986  (51  FR 
7000).  This  common  rulemaking  effort, 
applicable  to  both  direct  Federal 
programs  and  projects  and  federally- 
assisted  programs  and  projects 
undertaken  by  State  or  local  agencies, 
achieved  consistency  in  regulations 
among  the  separate  Federal  agencies. 

To  a  significant  extent,  this  common 
rulemaking  effort  presaged  many  of  the 
statutory  changes  to  the  Uniform  Act 
made  by  the  1987  Amendments.  In  the 
administrative  area,  for  example,  the 
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Amendments  speciftcally  designate  the 
DOT  as  lead  agency  and  require  it,  in 
coordination  with  other  Federal 
agencies,  to  issue  rules,  establish 
procedures  and  make  interpretations  to 
implement  provisions  of  the  Uniform 
Act.  In  the  substandve  area,  with  the 
major  exception  of  payment  levels  or 
criteria  that  were  set  by  statute,  the 
common  rulemaldng  effort  granted 
greater  flexibility  and  discretion  to  State 
and  local  agencies,  a  theme  reiterated  in 
the  1987  Amendments. 

Implementation  of  the  1987 
Amendments 

On  Tuesday.  May  19. 1987  (52  FR 
18768)  the  FHWA  issued  a  Notice 
describing  si^iificant  changes  in  the  law 
and  general  plans  to  implement  those 
changes.  On  Tuesday.  December  1. 1987 
(52  FR  45667)  die  FHWA  issued  a  Notice 
of  Regulatory  Intent  giving  further  notice 
of  the  specific  regulatory  actions  that  it 
and  the  other  affected  Federal  agencies 
would  take  to  implement  the  1987 
Amendments. 

On  December  17. 1987  (52  FR  47994) 
the  FHWA  issued  an  interim  final  rule  in 
Part  24  that  revised  the  common  rule  to 
include  those  provisions  of  the  1987 
Amendments  (primarily  increases  in  the 
dollar  amounts  of  specific  relocation 
benefits)  that  did  not  allow  for 
discretion  in  dieir  implementation.  This 
was  done  to  allow  those  Federal,  State 
and  local  agencies  that  were  willing  and 
able  to  implement  those  provisions  to  do 
so  expeditiously.  On  the  same  day  (52 
FR  48015)  17  Federal  Departments  and 
agencies  that  administer  the  Uniform 
Act  published  interim  final  rules 
rescinding  the  comoKm  rule  from  each  of 
their  regulations  and  adopting  in  its 
place  a  cross-reference  to  the  single 
govemmentwide  regulation  published 
by  FHWA  at  49  CFR  Part  24.  The 
effective  date  for  diese  agency 
rescissions  and  cross  references  varied, 
however  all  such  actions  will  take  effect 
on  or  before  April  2, 1989,  the  date  the 
1987  Amendments  become  mandatory. 

An  eighteenth  Federal  Department, 
the  Department  of  Housing  and  Urban 
Development  (HUD),  was  unable  to  join 
the  other  Federal  agencies  in  publishing 
an  interim  final  rescission  and  cross 
referencing  action  on  December  17, 1987, 
because  of  its  need  to  first  satisfy 
certain  Congressional  review 
obligatioBS.  HUD  subsequently 
published  such  an  interim  rule  on 
Febniary  19. 1988  (53  FR  4964). 

While  comments  were  sou^t  on  these 
interim  rules,  only  eight  conunents  were 
received,  seven  by  FHWA  and  one  by 
the  Department  of  Housing  and  Urban 
Development  (HUD).  The  seven 
comments  received  by  FHWA  did  not 


address  either  the  establishment  of  a 
single  govemmentwide  regulation  at  49 
CFR  Part  24.  the  agency  rescission  and 
cross-referencing  actions,  or  the  changes 
made  in  the  interim  rule.  Rather,  they 
concerned  matters  that  are  addressed  in 
this  NPRM.  and  they  will  therefore  be 
considered,  along  with  the  comments 
received  in  response  to  this  NPRM,  in 
the  development  of  a  final  rule.  The  one 
comment  received  by  HUD  objected  to 
any  delay  in  the  effective  date  of  the 
rescission  and  cross-referencing  action 
contained  in  HUD's  interim  rule. 
However,  the  comment  did  not 
otherwise  object  to  the  rescission  and 
cross-referencing  action  itself. 

Since  no  comments  were  received 
concerning  the  use  of  rescission  and 
cross-referencing  actions  by  the  various 
agencies  to  establish  a  single 
governmentwide  regulation,  the 
individual  agencies  will  finalize  their 
interim  fmal  actions.  HUD  will  consider 
the  comment  concerning  its  interim 
rule's  effective  date  before  its  interim 
rule  is  finalized. 

Accordingly,  the  changes  proposed  in 
this  NPKM.  if  adopted,  will  govern  the 
relocation  and  land  acquisition 
programs  of  all  those  18  Federal 
departments  and  agencies,  as  well  as 
the  United  States  Postal  Service.  Those 
departments  and  agencies,  and  the  parts 
of  the  Code  of  Federal  Regulations 
which  wiU  contain  a  cross  reference  to 
this  part,  are  listed  below: 
Department  of  Agriculture 

7  CFR  Part  21 
Department  of  Commerce 

15  CFR  Part  11 
Department  of  Defense 

32  CFR  Part  259 
Department  of  Education 

34  CFR  Part  15 
Department  of  Eneiigy 

10  CFR  Part  1039 
Environmental  Protection  Agency 

40  CFR  Part  4 

Federal  Emergency  Management 
Agency 

44  CFR  Part  25 

General  Sovices  Administration 

41  CFR  Part  1(»-51 
Department  of  Health  and  Human 

Services 

45  CFR  Part  15 

Department  of  Housing  and  Urban 
Development 

24  CFR  Part  42 
Department  of  the  Interior 

41  CFR  Part  114-50 
Department  of  Justice 

41  CFR  Part  126-18 
Department  of  Labor 

29  CFR  Part  12 
National  Aeronautics  and  Space 
Administration 


14  CFR  Part  1208 
Pennsylvania  Avenue  Development 
Corporation 

36  CFR  Part  904 
Tennessee  Valley  Authority 

18  CFR  Part  1306 
Veterans  Administration 

38  CFR  Part  25 

The  United  States  Postal  Service  will 
incorporate  chaises  in  its  full-text 
regulation  at  39  CFR  Part  777  and 
intends  to  publish  its  final  rule 
simultaneously  with  the  publication  of 
the  final  governmentwide  rule  at  49  CFR 
Part  24. 

All  members  of  the  public  who  are 
affected  by  relocation  or  land 
acquisition  activities  undertaken  or 
funded  by  those  departments  and 
agencies  are  encouraged  to  comment  on 
this  NPRM.  Comments  from  interested 
State  and  local  governments  are 
particularly  requested. 

A  description  of  the  regulatory 
changes  proposed  in  this  part  are  set 
forth  below.  The  only  major  changes 
proposed  are  those  required  by 
enactment  of  the  1987  Amendments. 
Where  no  such  changes  are  required,  the 
provisions  of  the  governmentwide  rule 
are  generally  repeated  in  this  proposed 
rule.  That  is.  the  proposed  rule  is 
basically  the  same  as  the 
governmentwide  rule  with  the  exception 
of  those  changes  that  are  necessary  to 
fully  implement  the  1967  Amendments. 
Comments  are  invited  on  bodi  those 
non-discretionary  changes  that  were 
adopted  in  the  December  17, 1987. 
interim  final  rule  and  the  remaining 
changes  proposed  in  this  NPRM. 

Public  Meethigs 

In  furtherance  of  the  statutory 
objective  of  securing  die  views  of  State 
and  local  governments  and  the  pubUc  in 
the  promulgation  of  these  regulations, 
the  Federal  Highway  Administration 
proposes  to  conduct  three  public 
meetings  during  the  comment  period 
following  publication  of  this  proposed 
rule.  The  purpose  of  these  meetings  will 
be  to  receive  conunents  on  the  proposed 
rule  from  interested  parties.  These 
comments  will  be  entered  in  FHWA 
Docket  No.  87-22  and  will  be  given  full 
consideration  prior  to  issuance  of  the 
final  rule. 

The  meetings  will  be  held  during  the 
comment  period.  Dates  for  the  meetings 
are  August  17. 1968  in  Philadelphia. 
Pennsylvania.  August  22  in  Portland. 
Oregon  and  August  24  in  Chicago, 
Illinois.  Specific  information  relative  to 
these  meetings  will  be  detailed  in  a 
notice  soon  to  be  published  in  the 
Federal  Register. 
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Speakers  are  invited  to  make  brief 
presentations  of  no  more  than  10 
minutes  and  will  be  scheduled  based  on 
the  order  of  pre-registration  and 
registration  at  the  door.  Written 
comments  may  also  be  submitted. 
Persons  wishing  to  reserve  presentation 
time  or  seating  should  contact  Ms. 
Barbara  ).  Satorius.  Realty  Specialist, 
Policy  Development  Branch.  HRW-11, 
(202)  366-0116,  Federal  Highway 
Administration,  Washington.  DC  at  least 
10  days  in  advance  of  the  meeting  they 
wish  to  attend. 

The  major  changes  made  by  the  1987 
amendments  include: 

— Expansion  of  the  Uniform  Act 
coverage  to  include  virtually  all 
activities  that  receive  Federal  funds, 
including  those  undrtaken  by  private 
entities. 

— A  moderate  increase  in  benefit 
levels. 

— The  establishment  of  a  lead  agency 
to  issue  a  single  govemmentwide 
implementing  regulation. 

— Providing  that  the  computation  of 
certain  relocation  benefits  be  done  in 
accordance  with  the  lead  agency 
regulations,  rather  than  prescribing  the 
computation  method  in  the  statute. 

— feranting  State  greater  flexibility 
and  discretion  in  implementing  the 
provisions  of  the  Uniform  Act. 

Explanation  of  the  Changes  in  This 
NFRM 

The  changes  proposed  in  this  NPRM 
are  described  in  detail  below.  (For  a 
description  of  the  nondiscretionary 
provisions  of  the  1987  Amendments 
adopted  in  the  interim  final  rule  the 
reader  is  directed  to  the  preamble  to 
that  rule  at  52  FR  47994,  December  17. 
1987). 

Subpart  A — General 
Section  24.1    Purpose. 

A  new  paragraph  (c)  is  proposed  to 
replace  the  current  paragraph  which 
refers  to  changes  made  by  the  interim 
rule.  The  new  paragraph  would 
establish  efficient  and  cost  effective 
implementation  as  one  of  the  primary 
purposes  of  this  part.  We  are 
particularly  concerned  that  State  and 
local  implementing  agencies  not  be 
burdened  with  unnecessary  regulatory 
requirements.  In  this  regard  such 
agencies  should  be  fully  aware  of  the 
waiver  provision  in  S  24.7  and  should 
utilize  it  when  its  use  could  avoid 
unnecessary  delay  or  administrative 
burdens. 

Section  24.2    Definitions. 

Section  24.2(a)  contains  proposed 
defmitions  based  on  the  generic  term 


"agency"  which  are  found  in  the 
amended  Uniform  Act.  These  proposed 
defmitions  relate  to  particular  functions 
agencies  may  be  performing  at  a  given 
time  in  program  or  project  development. 
These  definitions  are  not  mutually 
exclusive  and  a  single  "agency"  may  be 
an  acquiring  agency,  a  displacing 
agency  and/or  a  State  agency,  or  all 
three,  at  various  times  during  the 
performance  of  its  Uniform  Act 
activities. 

Most  significant  is  the  fact  that  the 
1987  Amendments  broadened  Uniform 
Act  coverage  to  provide  that  a  "person" 
who  receives  Federal  Bnancial 
assistance  is  now  considered  to  be 
included  within  the  defmitions  of 
acquiring  agency,  displacing  agency. 
State  agency  or  agency,  depending  upon 
the  circumstances.  It  should  be  noted 
that,  as  a  result  of  the  1987 
Amendments,  the  relocation  provisions 
in  Title  II  of  the  Uniform  Act  now  apply 
to  all  "displacing  agencies".  That  term, 
as  it  is  defined  in  the  1987  Amendments, 
includes  all  private  entities  that  carry 
out  projects  with  Federal  financial 
assistance  that  cause  people  to  be 
displaced  whether  or  not  such  entities 
have  the  power  of  eminent  domain.  The 
real  property  acquisition  policies  and 
procedures  in  Title  III  of  the  Uniform 
Act,  however,  now  apply  to  Federal 
agencies  and  to  "acquiring  agencies" 
that  receive  Federal  financial 
assistance.  Acquiring  agencies  are  all 
State  and  private  entities  that  have  the 
power  of  eminent  domain  and  such 
State  or  private  entities  without  the 
power  of  eminent  domain,  to  the  extent 
provided  in  the  lead  agency  regulations. 
While  the  term  "Agency"  is  generally 
used  throughout  this  proposed  part,  the 
proposed  part  reflects  these  changes  in 
Uniform  Act  coverage. 

In  i  24.2(b)  the  definition  of  the  term 
"appraisal"  would  be  shifted  from 
Subpart  B  to  this  subpart,  without 
change. 

Section  24.2(d)  contains  a  new 
defmition  of  a  "comparable  replacement 
dwelling".  The  proposed  definition  is 
based  on  the  new  statutory  definition  of 
a  comparable  replacement  dwelling  and 
proposes  additional  information  on  the 
meaning  of  the  terms  "functionally 
equivalent"  and  "financial  means"  as 
used  in  the  definition. 

Section  24.2(d)(8](ii)  defines  the  term 
"financial  means"  for  a  person  renting  a 
replacement  dwelling.  (See  Subpart  E  of 
this  preamble). 

Section  24.2(d)(8)(iii)  proposes 
financial  means  criteria  for  displaced 
persons  not  eligible  for  payments  under 
§  §  24.401  or  24.402  of  Subpart  E  of  this 
part.  It  is  proposed  that  such  persons, 
because  of  their  short  tenure  at  the 


displacement  dwelling,  be  required  to 
contribute,  to  the  extent  they  are  able,  to 
any  increased  costs  for  affordable 
comparable  replacement  housing. 

Prt)po8ed  9  24.2(g)  expands  and 
modifies  the  definition  of  "displaced 
person"  eligible  for  the  benefits  of  the 
Uniform  Act.  The  most  significant 
additions  to  the  definition,  which  derive 
from  the  1987  amendments,  bring 
persons  displaced  as  a  direct  result  of 
the  rehabilitation  or  demolition  of  their 
dwellings  within  the  coverage  of  the 
law. 

Section  24.2(g)(2)(iv)  would  apply 
primarily  to  certain  residential  tenants 
affected  by  rehabilitation  activities 
undertaken  with  financial  assistance 
provided  by  the  Department  of  Housing 
and  Urban  Development  (HUD).  This 
section  indicates  that  residential  tenants 
who  are  not  required  to  move 
permanently  from  the  building  or  from  a 
nearby  building  on  the  real  property  as  a 
result  of  such  activities  are  not  to  be 
considered  displaced  persons  within  the 
meaning  of  the  Uniform  Act  if  they  are 
provided  with  specific  protections. 
These  include  an  offer  of  a  lease  for  a 
suitable,  decent,  safe  and  sanitary 
dwelling  in  the  same  building  (or  in  a 
nearby  building  on  the  real  property) 
under  reasonable  terms  and  conditions 
of  continued  occupancy,  and 
reimbiu^ement  for  out-of-pocket  costs 
associated  with  any  temporary 
relocation  (including  moving  expenses 
incurred,  and  any  increased  rental  and/ 
or  utility  charges  which  a  tenant  is 
required  to  pay  during  the  period  of  the 
temporary  relocation  to  a  decent,  safe 
and  sanitary  dwelling). 

This  proposed  regulation  does  not 
directly  address  an  important  issue 
relating  to  rehabilitation  activities.  The 
expanded  definition  of  "displaced 
person"  added  by  the  1987  Amendments 
includes  residential  tenants  displaced  as 
a  direct  result  of  assisted  rehabilitation 
activities.  Considerable  controversy  has 
arisen  over  the  question  of  whether  this 
definition  covers  a  tenant  who  need  not 
relocate  permanently  as  a  result  of  the 
physical  alteration  of  his  dwelling  or  a 
change  in  its  legal  ownership,  but  whose 
rent  is  increased  significantly  following 
the  completion  of  rehabilitation 
activities,  resulting  in  the  tenant  moving 
elsewhere. 

Relocation  assistance  is  now  offered 
such  tenants  in  some  programs 
administered  by  HUD,  but  this  is  done 
on  the  basis  of  administrative 
requirements  not  emanating  from  the 
Uniform  Act.  HUD  takes  the  position 
that  a  rental  increase  which  prompts 
relocation  is  not  a  direct  result  of 
rehabilitation,  as  is  required  for 
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coverage  of  the  Uniform  Act,  but  is  an 
indirect  or  secondary  result  of  the 
assisted  rehabilitation.  While  HUD 
generally  agrees  that  its  program 
regulations  should  provide  for 
assistance  to  tenants  moving  as  a  result 
of  these  rental  increases,  HUD  does  not 
believe  that  such  tenants  are  covered  by 
the  1987  Amendments.  Proposed 
S  24.2(g)(2)(iv]  would  not  include  such 
tenants  within  the  definition  of 
"displaced  person"  so  long  as  the  other 
conditions  set  forth  in  the  section  were 
satisfied. 

From  1971  to  1975  HUD  regulations 
implementing  the  Uniform  Act, 
appearing  at  24  CFR  Part  42,  did  contain 
a  provision  permitting  relocation 
assistance  for  those  whose  rent 
increased  ten  percent  or  more  fallowing 
activities  designated  "voluntary 
rehabilitation"  under  the  urban  renewal 
and  model  cities  programs.  Such 
activities  under  these  specified 
programs  were  deemed  "acquisition"  for 
purposes  of  establishing  eligibility  for 
benefits  under  the  Uniform  Act  by 
section  217  of  the  legislation,  which  has 
now  been  repealed.  Nothing  in  section 
217  or  elsewhere  in  the  statute 
addressed  this  question  of  rental 
increases,  however.  The  regulatory 
provision  was  included  to  preserve  a 
policy  of  the  urban  renewal  program 
which  had  been  followed  since  1965. 
HUD  did  not  believe  that  this  policy  had 
any  basis  in  the  law,  and  therefore 
eliminated  it  from  its  revised  Uniform 
Act  regulations  which  were  published  in 
February,  1975.  HUD  points  out  that  this 
policy  was  not  challenged  by  Congress 
or  in  the  courts  and  has  remained 
operative  for  the  last  thirteen  years. 
HUD  generally  supports  program 
regulations  which  provide  relocation 
assistance  to  residential  tenants  that 
move  because  of  substantial  rent 
increases  following  rehabilitation,  but 
believes  that  these  regulations  must  be 
tailored  to  each  such  HUD  program,  and 
are  not  based  upon  the  provisions  of  the 
Uniform  Act.  One  effect  of  this  approach 
would  be  to  limit  the  uniformity  among 
Federal  and  federally  assisted  programs 
that  provide  relocation  assistance.  Such 
uniformity  is  a  primary  goal  of  the 
Uniform  Relocation  Act. 

To  summarize,  the  1987  Amendments 
alter  section  101(6)  of  the  Uniform  Act  to 
include  as  eligible  for  benefits 
residential  tenants  who  move  as  a  direct 
result  of  rehabilitation.  HUD  takes  the 
position  that  Congress  did  not  intend  the 
1987  Amendments  to  cover 
displacement  resulting  from  rent 
increases  that  follow  rehabilitation 
since  they  are  the  secondary 
consequence  of  assisted  activities,  and 


that  Congress  fully  understood  and 
recognized  the  distinction  between  the 
"direct"  and  the  "indirect"  results  of 
assisted  rehabilitation. 

A  contrary  opinion  holds  that  these 
rental  increases  are  such  an  integral  and 
foreseeable  consequence  of  assisted 
rehabilitation  activities  that 
displacement  resulting  from  such 
increases  must  be  considered  to  be  a 
direct  result  of  rehabilitation. 

It  also  has  been  suggested  that  a 
further  condition  be  added  to  proposed 
S  24.2(g)(2)(iv)  to  provide  that  so  long  as 
the  tenant  is  offered  an  opportunity  to 
rent  an  adequate  decent,  safe,  and 
sanitary  dwelling  at  a  rent  that  is  the 
same  as  that  paid  by  the  tenant  before 
the  project,  or  30%  of  the  household's 
gross  income,  whichever  is  greater,  such 
tenant  would  not  be  considered  a 
displaced  person.  If  the  rent  for  the 
dwelling  offered  to  the  tenant  exceeded 
the  greater  of  those  figures,  the  tenant 
would  then  be  considered  a  displaced 
person. 

We  invite  public  comment  on  this 
extremely  important  issue.  Also, 
comment  is  solicited  on  any  other 
federally  funded  activity  which  may 
cause  a  person  to  be  displaced. 

Section  24.2(j)  proposes  to  except  any 
interest  reduction  payment  to  an 
individual  for  the  purchase  and 
occupancy  of  a  residence  from  the 
definition  of  Federal  financial 
assistance.  This  exception  is  contained 
in  the  1987  Amendments. 

Section  24.2(k)(2]  proposes  to  define 
the  action  which  is  the  "initiation  of 
negotiations"  for  displacements  caused 
by  rehabilitation,  demolition  or  certain 
privately  undertaken  acquisitions, 
where  there  is  no  related  acquisition  by 
a  Federal  or  State  agency. 

Section  24.2(1)  is  a  proposed  addition 
to  this  section  which  simply  adopts  the 
statutory  definition  of  the  term 
"mortgage". 

Section  24.2(m)  proposes  a  definition 
of  the  term  "nonprofit  organization"  that 
would  make  it  clear  that  this  term  refers 
to  those  organizations  that  are  exempt 
from  income  taxes  under  section  501  of 
the  Internal  Revenue  Code  (26  U.S.C. 
501). 

Siection  24.2(n)  proposes  to  revise  the 
definition  of  "owner  of  a  replacement 
dwelling"  to  include  the  owner  of  any 
dwelling. 

Section  24.2(p)  includes  a  new 
definition  of  the  term  "project".  The 
effect  of  this  proposed  definition  would 
be  to  exclude  from  coverage  under  this 
part  those  actions  or  activities  that 
result  from  Federal  or  federally  assisted 
payments  that  are  made  to  individuals 
or  families  and  which  are  intended 


primarily  to  assist  or  benefit  such 
individual  or  family. 

Section  24.2(r)  contains  a  proposed 
definition  of  the  term  "small  business". 
It  is  a  simple  definition  chosen  for  easy 
application  to  the  eligibility 
requirements  for  the  business 
reestablishment  payment  which  was 
added  by  the  1987  Amendments.  The 
proposed  use  of  the  number  of 
employees  (500)  at  the  affected  site  as 
the  sole  criterion  for  defining  a  small 
business  precludes  an  agency  from 
having  to  delve  into  the  financial  affairs 
of  a  displaced  business  in  order  to 
qualify  it  for  payments.  This  definition 
includes  a  business  which  may  be 
considered  a  chain  operation  under  the 
fixed  payment  criteria  of  S  24.304(a)(3). 
regardless  of  the  total  number  of 
persons  employed  throughout  the  entire 
business  enterprise,  provided  no  more 
than  500  persons  are  employed  at  the 
affected  site.  Specific  comment  on  the 
500  employee  threshold  for  the 
definition  of  a  "small  business"  is 
solicited. 

Section  24.2(u)  defmes  the  term 
"uneconomic  remnant"  and  is  shifted 
unchanged  from  Subpart  B  to  this 
subpart. 

Section  24.2(v)  contains  a  proposed 
definition  of  the  term  "imlawful 
occupancy".  The  proposed  definition 
evisions  considerable  Agency  discretion 
in  determining  a  person's  lawful  or 
imlawful  occupancy.  It  discourages  the 
use  of  trivial  technical  violations  of 
codes  or  leases  to  deny  eligibility  for 
Uniform  Act  benefits  due  to  unlawful 
occupancy. 

Section  24.2(x)  is  a  proposed 
definition  of  "utility  costs"  as  they 
pertain  to  residential  or  commercial 
consumers. 

Section  24.2(y)  and  (z)  are  proposed 
definitions  of  "utility  facility"  and 
"utility  relocation"  for  use  in  the 
implementation  of  §  24.307,  Subpart  D  of 
this  part 

Section  24.4    Assurances,  monitoring 
and  corrective  action. 

Section  24.4(a)(2)  is  a  proposed 
alternative  to  the  retirement  that  all 
agencies  seeking  Federal  financial 
assistance  must  submit  assurances  to 
funding  Federal  agencies  that  they  will 
comply  with  the  Uniform  Act  and  this 
part.  The  details  of  the  alternative 
procedure  are  found  at  Subpart  G  of  this 
part. 

Section  24.6    Administration  of  jointly- 
funded  projects. 

This  section  proposes  to  implement 
the  new  statutory  mandate  requiring  the 
lead  agency  to  designate  one  Federal 
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agency  as  the  cognizant  agency  when 
two  or  more  Federal  agencies  fund 
activities  in  geographic  or  functionally 
related  areas  and  when  such  agencies 
cannot  agree  upon  which  agency's 
procedures  should  be  followed  by  the 
Agency  or  Agencies  carrying  out  such 
activities. 

Section  24.9    Recordkeeping  and 
reports. 

Section  24.9(c)  requires  that  real 
property  acquisition  and  displacement 
activities  be  reported  in  the  format 
contained  in  Appendix  B  of  this  part. 
Appendix  B  proposes  the  use  of  a 
revised  report  form  which  has  been 
reformatted,  but  does  not  require 
additional  statistical  data  except  for  one 
added  entry  concerning  the  new 
business  reestablishment  payment. 
Special  consideration  and  comment  on 
the  format  and  timing  of  this  report  is 
requested. 

Section  24.10    Appeals. 

Section  24.10(b)  contains  a  proposed 
modification  to  accommodate  the 
statutory  expansion  which  allows  any 
issue  relating  to  an  aggrieved  person's 
application  to  be  appealed.  Because  the 
statute  is  silent  as  to  what  issues  should 
be  appealable,  it  is  proposed  that  any 
issue  affecting  a  person's  eligibility  for, 
or  the  amount  of  a  payment,  including 
an  Agency's  failure  to  grant  appropriate 
waivers  in  hardship  cases  could  be 
appealed.  This  could  also  include  issues 
involving  benefit  levels  which  are 
subject  to  Agency  discretion. 

Subpart  B — Real  Property  Acquisition 

Section  24.101(a)(1)  would  be  clarified 
by  including  language  addressing 
voluntary  transactions.  The  current 
language  would  be  removed  from 
Appendix  A  and  changed  to  eliminate 
the  provisions  relating  to  the  location  of 
the  property  to  be  acquired;  since  the 
essence  of  a  voluntary  transaction 
concerns  only  the  fact  that  an  agency 
will  not  acquire  the  property  if  an 
amicable  agreement  is  not  reached. 

The  1987  Amendments  broadened  the 
scope  of  the  real  property  provisions  of 
the  Uniform  Act  implemented  in  this 
subpart  to  include  Federal  agencies  and 
acquiring  agencies.  "Acquiring  agency" 
is  defined  in  the  1987  Amendments  to 
include  both  State  agencies  and  persons 
with  authority  to  acquire  property  by 
eminent  domain;  and  State  agencies  or 
persons  without  such  authority,  to  the 
extent  provided  in  the  lead  agency 
regulations.  (See  proposed  S  24.2(a)(4)). 
These  regulations  propose,  in 
S  24.101(a)(3).  to  generally  exclude  a 
State  agency  or  person  without  the 


power  of  eminent  domain  from  the 
requirements  of  this  subpart,  but  to 
require  that  such  agency  or  person  (1) 
clearly  advise  any  property  owner,  prior 
to  making  an  offer,  that  it  is  unable  to 
acquire  the  property  except  through 
amicable  negotiations,  and  (2)  advise 
the  owner  of  what  it  believes  to  be  the 
fair  market  value  of  the  property,  based 
on  an  appraisal.  Comments  are 
specifically  requested  on  this  aspect  of 
the  proposed  requirements  pertaining  to 
an  "acquiring  agency,"  particularly  with 
respect  to  whether  these  two  contUtions 
are  adequate  to  protect  persons  whose 
property  is  purchased  by  such  State 
agencies  or  persons  acting  without 
eminent  domain  authority. 

Accordingly,  it  is  proposed  that  this 
subpart  apply  to  all  programs  or  projects 
receiving  Federal  financial  assistance, 
except  where  (1)  the  acquisition  can  be 
classified  as  a  voluntary  transaction,  (2) 
the  property  to  be  acquired  is  in 
government  ownership  and  cannot  be 
taken  by  eminent  domain,  or  (3)  an 
Agency  or  person  is  acquiring  real 
property  with  Federal  financial 
assistance,  but  without  the  power  of 
eminent  domain.  However,  such  agency 
or  person  would  be  required  to  ensure 
that  an  owner  is  advised  of  the  value  of 
the  property,  except  as  provided  in 
9  24.102(c)(2). 

Section  24.102(c)  proposes  to 
implement  the  1987  Amendments  which 
permits  waiver  of  appraisals.  An 
appraisal  would  not  be  required  by  this 
subpart  where  the  owner  is  donating  the 
property  and  releases  the  acquiring 
agency  from  the  appraisal  obligation. 
Also  it  is  proposed  to  permit  an 
acquiring  agency  to  determine  that  an 
appraisal  is  not  necessary  because  the 
valuation  problem  is  uncomplicated  and 
the  estimated  fair  market  value  is  $2,500 
or  less.  Such  determination  could  be 
made  where  the  property  is  being 
donated  or  where  the  owner  is  to 
receive  compensation.  This  proposal  is 
not  intended  to  preclude  any  acquiring 
agency  from  prepiaring  an  appraisal 
whenever  it  is  deemed  prudent  to  do  so. 
The  $2,500  amoiuit  is  being  proposed 
because  it  is  consistent  with  S  24.103(e). 
Specific  comment  on  the  $2,500  amount 
is  requested. 

Section  24.102(k)  proposes  to  shift  the 
definition  of  "uneconomic  remnant"  to 
§  24.2(u),  Subpart  A.  The  definition  is 
proposed  to  be  revised  slightly  to 
conform  to  the  statutory  definition,  but 
no  difference  in  meaning  is  intended. 

Section  24.103  proposes  to  shift  the 
definition  of  "appraisal"  to  §24.2(b). 
Subpart  A,  without  change.  In  addition, 
the  term  "detailed*  would  be  added 
before  "appraisal"  in  i  24.103(a).  This  is 


considered  to  be  an  editorial  change 
only.  These  changes  would  also  require 
some  paragraph  relettering  in  this 
section. 

Section  24.106  proposes  revised 
language  to  conform  to  the  new 
statutory  language.  This  revision  is 
considered  to  be  editorial  and  no  change 
in  meaning  is  intended. 

Subpart  C — General  Retocation 
Requirements 

Section  24.204(c)(2]  proposes  to  add 
payment  of  utility  costs  to  increased 
rental  costs  incurred  by  persons 
required  to  temporarily  relocate.  This 
change  is  consistent  with  the  overall 
revised  policy  regarding  inclusion  of 
utility  costs  as  part  of  the  monthy 
housing  costs  for  displaced  tenants. 

Section  24.205(a)  proposes  to 
implement  the  new  statutory 
requirement  for  relocation  planning  in 
the  early  stages  of  program  or  project 
development  Included  in  this  proposed 
section  is  a  suggested  outline  of  the 
information  considered  to  be  essential 
to  meaningful  relocation  planning.  The 
Congress  views  effective  relocation 
planning  as  essenticd  for  successful 
completion  of  any  program  or  project 
which  displaces  persons  and  this 
proposed  section  is  designed  to  reflect 
that  view.  Most  displacing  agencies  are 
well  aware  of  the  program  or  project 
benefits  which  can  be  derived  through 
early  and  sound  relocation  planning  and 
many  agencies  currently  use 
comprehensive  planning  techniques  in 
project  development  We  do  not, 
however,  view  relocation  planning  as  a 
complicated,  time  consuming  activity. 
Relocation  planning  is  seen  as  a  process 
which  provides  meaningful  information 
to  program  or  project  decision  makers 
and  it  need  not  result  in  a  detailed 
dociunent  which  contains  unnecessary 
data  and  needless  problem  solving. 
Instead,  it  should  be  a  process  which  is 
scoped  to  the  complexity  and  nature  of 
anticipated  program  or  project 
relocation  activity  and  should  not 
require  a  burdensome  commitment  of 
Agency  resources. 

Proposed  §  24.205(b)  addresses  the 
issue  of  loans  for  planning  and 
preliminary  expenses  under  section  215 
of  the  Uniform  Act.  While  the  provision 
in  section  215  for  certain  seed  money 
loans  remains  a  part  of  the  Federal 
statute,  it  is  not  known  to  have  ever 
been  used,  despite  the  existence  of 
detailed  implementing  regulations  in  24 
CFR  Part  43.  Those  r^ulations  will  be 
removed  and  rescinded  on  April  2  1989 
(53  FR  4964).  The  reason  for  the  non-use 
of  section  215  is  that  it  provides  project 
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funding  for  purposes  for  which  project 
funding  is  already  available  under  other 
sections  of  the  Act.  For  this  reason  it  is 
not  considered  appropriate  to  propose 
further  regulations  to  implement  this 
provision  until  such  time  as  there  is  a 
demonstrated  need  to  do  so. 

Section  24.205(c)(2)(vi)  proposes  to 
add  to  the  list  of  persons  eligible  for 
advisory  services  those  persons  who 
occupy  an  acquired  property  on  a  short 
term  rental  basis  by  agreement  with  the 
Agency.  This  class  of  eligible  persons 
was  created  by  the  1987  Amendments. 

Section  24.208  proposes  to  implement 
the  new  statutory  change  which  will 
enable  an  Agency  to  take  relocation 
assistance  payments  into  account  when 
determining  a  low-income  person's 
eligibility  for  housing  assistance. 

For  editorial  purposes,  several 
references  in  this  subpart  to  other 
sections  in  this  part  have  been  changed 
and  minor  language  clarifications  have 
been  made. 

Subpart  D — Payments  for  Moving  and 
Related  Expenses 

Section  24.302  proposes  a  $50 
limitation  for  fixed  residential  moving 
payments  to  persons  who  are  eligible  for 
payment  under  the  moving  expense  and 
dislocation  allowance  schedule,  but  who 
would  incur  little  or  no  expense  in 
moving  their  personal  property.  Special 
consideration  and  comment  on  this 
limitation  is  solicited. 

Sections  24.304  (a),  (c)  and  (d)  propose 
to  add  the  business  reestablishment 
expense  as  an  expense  item  which  a 
business  must  forego  when  it  elects  a 
fixed  payment  in  lieu  of  the  payments 
for  moving  and  related  expenses.  This 
payment,  not  to  exceed  $10,000,  was 
added  by  the  1987  Amendments  and  is 
further  described  in  proposed  S  24.306. 
The  amended  statute  also  provides  that 
criteria  for  the  fixed  payment  be 
established  in  this  part. 

Sections  24.304(a)  (1),  (3)  and  (4) 
contain  new  proposed  criteria  for 
eligibility  for  the  nonresidential  fixed 
payment.  Under  these  proposals  a 
business  must  (1)  own  or  rent  personal 
property  which  must  be  moved  and  the 
business  itself  must  vacate  the 
displacement  site,  (2)  the  business 
cannot  be  part  of  an  enterprise  having 
more  than  three  other  entities  not  being 
displaced.  (This  is  to  correct  inequities 
and  hardship  frequently  suffered  by 
small  "chains"  where  the  displaced 
entity  may  be  its  owner's  primary 
source  of  income),  and  (3)  the  business 
may  not  be  operated  solely  for  the 
purpose  of  renting  a  dwelling  to  others. 
(This  implements  the  new  statutory 
exclusion  of  such  business  from 


eligibility  for  the  fixed  payment). 
Sections  24.304(a)  (2)  and  (5)  propose  to 
retain  two  of  the  eligibility  criteria 
previously  contained  in  the  Uniform  Act 
relating  to  loss  of  patronage  and 
material  contribution  to  a  person's 
income. 

Section  24.304(d)  proposes  to  establish 
a  standard  $2,500  fixed  payment  for 
eligible  nonprofit  organizations.  This 
recognizes  that  while  a  nonprofit 
organization  may  not  have  taxable 
income,  it  can  suffer  substantial 
reductions  in  revenue  due  to 
displacement.  For  this  same  reason  it  is 
proposed  that  the  condition  currently  in 
§  24.304(a)(3)  that  the  organization  not 
be  part  of  an  enterprise  having  more 
than  one  establishment  be  eliminated. 

Section  24.306  contains  the  proposed 
provisions  for  implementation  of  the 
new  business  reestablishment  expenses 
benefit  authorized  by  the  1987 
Amendments.  This  is  a  payment 
intended  to  assist  a  small  business,  farm 
or  nonprofit  organization  to  continue  its 
operation  at  a  new  location,  under 
conditions  not  less  favorable  than  those 
prevailing  prior  to  displacement.  This 
proposed  section  contains  non-exclusive 
listings  of  eligible  and  ineligible 
expenses  for  which  reestablishment 
payments  may  be  made.  Although  the 
statute  imposes  a  $10,000  maximum  total 
amount  for  this  payment,  regulatory 
maximums  are  proposed  for  three 
eligible  items.  These  are  for  (1)  exterior 
signing  to  advertise  the  business,  (2) 
advertisement  of  replacement  location, 
and  most  importantly,  (3)  increased 
costs  of  operation  at  the  replacement 
site.  In  order  to  minimize  the  effect  of 
this  payment  on  the  replacement  site 
selection  process,  particularly  in 
influencing  the  selection  of  a  far 
superior  replacement  site,  the  amount  of 
the  business  reestablishment  payment 
which  may  be  applied  to  expenses  for 
increased  costs  of  operation  is  limited  to 
$5,000  over  a  two  year  period.  It  is  not 
considered  appropriate  that  substantial 
up-grading  of  business  locations  or 
:  facilities  be  made  solely  because  public 
funds  may  be  available  for  such  up- 
grading. Any  enhancements  must  be 
reasonable  and  necessary.  The 
alternative  to  a  monetary  cap  on  costs 
for  up-grading  would  be  to  impose  a 
requirement  that  displacing  agencies  use 
a  formal  comparability  process  to  set 
limits  on  expenditures  for  obviously 
superior  replacement  sites.  This  would, 
in  turn,  create  additional  administrative 
responsibilities  for  the  displacing 
agency.  Section  24.306(a](13]  proposes 
that  a  waiver  of  the  regulatory 
maximum  for  this  eligible  item  may  be 
permitted  in  cases  where  up-grading 
cannot  be  avoided. 


Section  24.307  contains  proposed 
implementation  requirements  for  the 
discretionary  reimbursement  of 
expenses  incurred  by  owners  of  utility 
facilities  which  are  displaced  from 
publicly  owned  property  by  federally 
funded  programs  or  projects.  The 
authority  for  such  reimbursement  is 
embodied  in  the  1987  Amendments.  This 
proposed  section  defines  and  provides 
for  payment  of  "extraordinary 
expenses"  incurred  by  displaced  utility 
facilities.  It  also  proposes  eligibility 
criteria  and  guidance,  in  Appendix  A,  as 
to  how  agreement  may  be  reached 
between  the  Agency  and  the  utility 
facility  owner  on  such  items  as  scope  of 
work,  betterments,  manner  of 
disbursement  and  amounts  of  payment 

Subpart  E— Replacement  Housing 
Payments 

Section  24.401    Replacement  housing 
payment  for  180-day  homeowner- 
occupants. 

In  §  24.401(a](2]  a  new  provision  is 
proposed  which  would  permit  a 
displacing  Agency  to  extend,  for  good 
cause,  the  one-year  period  during  which 
a  displaced  homeowner  occupant  has  to 
purchase  and  occupy  a  decent  safe,  and 
sanitary  dwelling.  This  authority  is 
contained  in  the  1987  Amendments. 

In  §  24.401(b)(2)  a  slight  change  in  the 
wording  is  proposed  to  complement  the 
major  language  changes  that  would  be 
made  in  §  24.401(d). 

In  §  24.401(d)  the  use  of  the  "annuity" 
formula  for  determining  the  amount  to 
be  paid  to  a  displaced  homeowner- 
occupant  for  increased  mortgage  interest 
costs  would  be  eliminated.  This  method, 
formerly  required  by  statute,  has  been  a 
source  of  numerous  windfall  and 
unwarranted  payments  during  past 
periods  of  inflation  and  high  mortgage 
interest  rates.  For  this  reason  it  is 
proposed  that  the  "annuity"  method  no 
longer  be  used.  Instead,  a  more 
reasonable  and  equitable  "buydown" 
approach  to  payment  computation  for 
increased  mortgage  interest  costs  is 
proposed.  This  method,  which 
previously  could  only  be  used  for  last 
resort  housing  cases,  was  offered  as  an 
optional  procedure  in  the  interim  final 
rule  published  by  DOT  on  December  17, 
1987.  We  now  propose  making  the 
exclusive  use  of  this  payment 
computation  method  mandatory. 

As  a  special  note,  the  lead  agency  is 
giving  serious  consideration  to  an 
alternative  approach  to  compensation 
for  increased  mortgage  interest  costs. 
This  alternative  would  be  a  new 
simplified  procedure  for  the  computation 
and  disbursal  of  this  payment.  The 
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simplified  procedure  is  based  on  a 
recognition  that  favorable  financing  is 
considered  to  be  a  valuable  attribute. 
the  loss  of  which  should  require  a 
relocation  payment  to  its  owner.  For  this 
reason,  it  would  be  proposed  that  the 
displacing  agency  not  impose 
restrictions  upon  the  disposition  of  the 
proceeds  that  provide  compensation  for 
such  loss.  Therefore,  the  di^>lacing 
agency  would  no  Icmger  be  required  to 
examine  the  financial  arrangements 
which  the  displaced  homeowner  makes 
for  the  purchase  of  a  replacement 
dwelling  in  order  to  determine  the 
amount  of  the  increased  mortgage 
interest  paymoit.  The  payment 
determination  would  be  made  using  a 
method  designed  to  make  it  possible  for 
the  displaced  homeowner  to  replicate 
the  repayment  terms  of  the  existing 
mortgage(s)  on  the  displacement 
dwelling,  as  to  both  the  remaining  term 
of  the  mortgage(s]  and  the  amount  of  the 
monthly  payments  for  principal  and 
interest. 

Further,  the  simplified  procedure 
would  permit  the  payments  to  be  made 
at  a  time  in  the  relocation  process  when 
it  could  readily  be  applied  to  the 
downpayment  on  the  replacement 
dwelling,  thereby  reducing  the  balance 
to  be  financed  and  lowering  the  required 
monthly  payments  for  such  financing.  If 
the  displaced  homeowner  wishes  to  buy 
his  future  mortgage  down  to  an  even 
lower  amount  with  his  own  funds,  even 
to  zero,  that  is  certainly  the  owner's 
prerogative  and  the  displacing  agency 
need  not  follow  up  to  ascertain  the 
terms  for  the  purchase  of  the 
replacement  dwelling,  except  in  those 
cases  were  incidental  costs  wrill  be 
claimed  by  the  displaced  homeowner. 

It  is  believed  that  the  simplified 
procedure  would  accomplish  two 
desirable  objectives.  First  it  would 
provide  a  payment  to  the  displaced 
homeo%vner  at  a  time  when  such 
payment  could  actually  be  used  for  its 
intended  purpose.  i.e..  applied  toward 
the  purchase  price  of  the  replacement 
dwelling,  thereby  offsetting  the  impact 
of  any  higher  new  interest  rate  on  the 
monthly  mortgage  payment  Too  often  in 
the  past,  the  mortgage  interest 
differential  payment  was  not  computed 
until  a  replacement  mortgage  had  been 
secured  because  the  computation  was 
based  on  the  amount  of  the  new 
mortgage.  Therefore,  when  the  payment 
was  finally  made  to  the  displaced 
homeowner  it  was  too  late  to  apply  the 
payment  amount  to  the  new  mortgage  in 
any  way  that  would  reduce  the  monthly 
mortgage  payment  amount.  Secondly, 
the  use  of  the  simplified  "buydown" 
procedure  would  significantly  reduce 


the  displacing  agency's  administrative 
burden  of  having  to  follow  throogb  and 
examine  the  financial  term  for  every 
displaced  homeowner's  replacement 
dwelling.  It  would  also  reduce 
paperworit  burdens  imposed  on 
displaced  homeowners.  Carefiil 
consideration  and  comment  on  this 
possible  alternative  to  the  'imydown" 
procedure  contained  in  {  24.401(d)  of 
this  subpart  is  requested. 

Section  24.402    Replacement  housing 
payment  for  90<iay  occupants. 

It  is  proposed  that  1 24.402(b)  be 
substantially  revised  to  meet  the  new 
statutory  requirement  that  a  low  income 
person's  income  be  taken  into 
consideration  when  calculating  rental 
assistance  payments  for  comparable 
replacement  housing.  To  reflect  the 
requirement  that  income  be  taken  into 
consideration  in  the  fairest,  yet  simplest 
manner,  it  is  proposed  that  this  section 
depart  entirely  from  the  current  "make- 
whole"  approach  for  90-day  occupants 
and  return  to  a  former  commonly  used 
base  monthly  housing  cost/monthly 
income  formula  for  payment 
determination.  It  is  proposed  that  an 
amount  representing  30%  of  average 
monthly  gross  household  income  be 
used  to  compute  a  displaced  person's 
replacement  housing  payment  if  the  30% 
figure  is  less  than  the  rent  actually  paid 
at  the  displacement  dwelling.  The  30% 
figure  is  proposed  as  a  reasonable 
percentage  of  income  to  be  applied  to 
rental  housing  costs  under  current 
market  and  economic  conditions,  and  is 
consistent  with  the  percentage  of 
income  figures  currently  being  used  in 
other  subsidized  housing  and  related 
programs.  Further,  the  30%  of  income 
test  would  be  applied  equally  to  all  90- 
day  occupants  regardless  of  income. 
This  would  assure  consideration  of 
income  for  all  low  income  persons:  and. 
at  the  same  time,  eliminate  inequities  fw 
tenants  with  marginal  incomes  which 
might  barely  exceed  criteria  established 
under  other  methods  for  defining  low 
income  persons.  Finally,  because  utility 
expenses  are  considered  to  be  an 
integral  part  of  monthly  housing  costs,  it 
is  proposed  that  these  expenses  be 
included  in  the  monthly  base  housing 
cost  computation. 

It  is  proposed  that  9  24.402(c)  be 
slightly  revised  to  clarify  the  new 
statutory  limitations  on  the  amount  of 
downpasrment  assistance  a  90-day 
occupant  may  receive  and  the  new 
agency  discretion  for  modifying  those 
amounts.  Specific  comment  is  requested 
on  the  issue  of  special  criteria  for  use  in 
the  exercise  of  Agency  discretion  under 
this  section.  Suggestions  are  solicited  for 


methods  of  promoting  uniformity  and 
equity  in  this  process. 

Section  24.403   Additional  Fuks 
goverxung  replacement  housing 
payments. 

Because  it  is  proposed  diat  Subpart  G, 
Last  Resort  Housing,  be  reformatted  and 
redesignated  as  {  24.404,  S  24.403(b)  has 
been  deleted  and  the  balance  of  {  24.403 
has  been  re-numbered  accordingly. 

Section  24.404.    Rephcvnent  housing 
of  last  resort 

It  is  proposed  diat  Subpart  G,  Last 
Resort  Housing  be  reformatted  and 
redesignated  as  9  24.404  in  order  to 
emphasize  that  housing  of  last  resort  is 
not  an  independent  program,  but  is 
merely  an  extension  of  the  replacement 
housing  function.  This  simply  means 
that  with  few  exceptions,  the  same 
basic  eligibility  criteria,  payment 
computation  methods,  and  displaced 
person  protections  apply  equally  to  all 
persons  eligible  for  replacement 
housing.  Therefore,  it  was  felt  that  the 
proposed  melding  of  the  two  fimctions 
into  one  subpart  might  help  dispel  a 
common  misconception  that  persons 
receiving  payments  under  Section  206  of 
the  Uniform  Act  are  separate  and 
distinct  from  those  receiving  payments 
under  sections  203  and  204  of  the  Act, 
each  having  rights  and  entitlements  that 
are  different  and  exclusive. 

In  addition  to  the  pn^Kwed  shift  to  the 
new  subpart  the  last  resort  housing 
procedures  would  be  revised  to  reflect  a 
change  in  section  206(a)  of  the  Uniform 
Act  as  required  by  the  1987 
Amendments.  As  amended,  section 
206(a)  now  specifically  authorizes 
payments  in  excess  of  the  maximum 
amounts  payable  under  sections  203  and 
204,  on  a  case-by-case  basis  for  good 
cause.  Sections  24.404(a)(1)  of  this 
subpart  proposes  the  elements  which 
must  be  considered  in  determining 
"case-by-case  for  good  cause."  These 
elements  would  all  be  subject  to  a 
fundamental  analysis  and  correlation  of 
the  housing  needs  of  persons  to  be 
displaced,  with  the  availability  of 
appropriate  housing  resources  to  meet 
those  needs,  both  within  the  monetary 
limits  for  owners  and  tenants  under  this 
subpart  and  within  acceptable  time 
constraints  as  dictated  by  project  or 
program  need.  Failure  of  any  or  all  of 
these  elements  to  properly  correlate 
would  constitute  "case-by-case  for  good 
cause"  justification  for  authorizing 
replacement  housing  payments  in  excess 
of  the  normal  prescribed  limits. 

Other  minor  revisions  are  proposed  in 
the  last  resort  housing  section  of  this 
subpart.  One  deals  with  possible 


variations  from  precise  oomparabibty, 
under  limited  circumstances;  another 
would  permit  consideration  of  financial 
means,  in  qiecial  cases;  but  most  are 
technical  or  edit«mal  language  dianges 
for  purposes  of  clarfficatioii. 

Subpart  F— Mofaila  Hobms 

Section  24.502  is  proposed  to  be 
modified  and  simplified  to  apply  only  to 
the  moving  of  the  mobile  home  dwelling 
itself.  It  is  considered  that  other  moving 
expenses  incurred  by  the  occupant  of 
the  mobile  home  are  adequately  covered 
by  9  24.501. 

This  subpart  also  contains  some 
minor  editorial  alterations. 

Subpart  G— Certification 

This  subpart  proposes  implementation 
of  the  new  process  created  by  the  19B7 
Amendments  whereby  the  head  of  a 
Federal  agency  may  disdiarge  his-her 
responsibilities  under  the  Uniform  Act 
by  accepting  a  certification  by  a  State 
agency  that  it  shall  accept  such 
responsibility  and  that  it  shall  conduct 
its  Uniform  Act  activities  in  accordance 
with  a  State  law  and  regulations  which 
serves  the  same  purpose  and  effect  as 
the  Uniform  Act.  The  subpart  proposes  a 
multi-step  procedure  for  the  certification 
process.  As  part  of  that  process,  a  major 
role  would  be  played  by  the  State 
governor  or  such  person  or  agency  as 
the  governor  designates.  The 
certification  process  is  proposed  to 
proceed  in  the  following  manner 

1.  If  a  State  agency  determines  that  it 
desires  to  operate  under  certified  State 
law  and  regulations,  it  may  submit  a 
request  for  certification  approval  to  the 
governor  or  State  contact  designated  by 
the  governor. 

2.  The  designated  contact  shall  review 
the  request  and  determine  the  adequacy 
of  the  applicable  State  law  and 
regulations  and  of  the  State  agency's 
staffing.  If  the  designated  State  contact 
approves  the  request,  it  shall  forward 
the  request  to  the  Federal  funding 
agency. 

3.  The  Federal  funding  agency  shall 
forward  all  complete  requests  to  the 
Federal  lead  agency,  along  with  its 
assessment  of  the  State  agency's 
capabilities. 

4.  The  Federal  lead  agency  shall 
review  the  material  received,  solicit 
comments  fitim  the  pubHc  and  local 
governments,  and  then  make  a 
determination  concerning  the  State 
agency's  ability  to  satisfy  Uniform  Act 
responsibihties  under  the  State  law. 

Certification  is  a  new  concept  for 
Uniform  Act  activities.  For  this  reason, 
special  attention  and  consideration  of 
the  proposed  process  is  invited.  We  are 


particularly  interested  in  ideas  and 
suggestions  as  to  how  this  concept  might 
best  be  implemented  at  the  State  and 
Federal  levels,  as  well  as  alternative 
proposals  for  the  sequencing  of  the 
certification  |xtoGess. 

Appendix  A — Additional  Infonnatian 

Proposed  modification  of  the 
appendix  includes  the  shifting  of  several 
portions  of  the  appendix  to  the  subparts 
to  which  they  pertain.  Discussions 
relative  to  these  changes  are  found  in 
the  preambles  for  the  appropriate 
subparts. 

Section  24.401    Replacement  housing 
payment  for  180-day  homeowner- 
occupants. 

Explanatory  information  has  been 
added  to  this  sectim  of  the  appendix 
relative  to  the  adjustments  required  for 
the  "buydown"  increased  mortgage 
interest  cost  payment  when  a  person 
secures  a  mortgage  on  the  replacement 
dwelling  which  is  of  a  lesser  amount 
than  the  remaining  balance  of  the 
mortgages  on  the  displacement  dwelling. 

Appendix  B— Statistical  Report  Form 

He  instructions  for  completing  the 
form  propose  to  include  a  line  item  for 
reporting  payments  for  the  new 
statutory  business  reestabtishment 
expense  entitlement  and  the  report  form 
has  been  reformatted. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
action  does  not  constitute  a  major 
proposed  rule  under  Executive  Order 
12291  or  a  significant  pn^msal  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation. 
Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  "major"  rules  which  are  defined  in 
the  Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more,  or  has  certain  other 
specified  effects. 

The  economic  impacts  of  this 
proposed  rulemaking  are  primarily 
mandated  by  the  iMovisions  of  the  1987 
Amendments.  Therefore,  a  full 
regulatory  evaluation  has  not  been 
prepared.  However,  since  some  of  the 
statutory  changes  are  administrative  or 
procedural,  savings  to  Federal,  State, 
and  local  agencies  should  result  in  the 
administration  of  the  Uniform  Act. 
Other  statutory  changes,  which  alter 
benefit  levels,  and  expand  the  Act's 
application  to  include  certain  private 
persons  who  receive  Federal  financial 
assistance,  and  persons  displaced  by 
certain  nonacquisition  activitities, 
should  result  in  a  modest  increase  in 
amounts  paid  under  the  Uniform  Act. 


However,  we  do  not  believe  diat  die 
proposed  regulations  will  have  an 
animal  economic  effect  of  $100  million 
or  more,  or  the  odier  effects  Hated  in  the 
Executive  Order.  For  this  reason,  we 
have  detemtined  that  these  proposed 
regidations  are  not  a  major  rule  within 
the  meaning  of  the  Order. 

Regulatory  FlndfaUity  Act 

The  R^ulatory  Flexibility  Act  (5 
USJZ.  606(b))  requires  that  for  eadi  rule 
with  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities" 
an  analysts  be  prepared  describing  the 
rules  in^wct  on  small  entities,  and 
identifyUig  any  significant  alternatives 
to  the  rule  that  would  minimize  the 
economic  impacts  on  small  entities. 

The  provisions  of  the  Uniform  Act 
that  are  inqilemaited  in  this  proposed 
rule  have  not  dianged  substantially.  Ilie 
primary  impact  of  the  1987  Amendments 
is  expected  to  be  an  increase  in  benefits 
provided  to  snaH  bosinesaes,  the 
elimination  of  unnecessary 
administrative  requirements  imposed  on 
State  and  local  agmcies,  and  the 
consequent  redu^ion  of  burden  on  those 
affected  entities,  and  the  expansicm  of 
the  Act's  application  to  those  private 
entities  that  seek  and  receive  Federal 
financial  assistance. 

Based  on  information  available  to 
mWA  at  this  time  and  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
the  FHWA  hereby  certifies  that  this 
acticm  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paparwoik  Reduction  Act  Requirements 

Today's  proposed  rule  would  make 
one  change  to  the  Uniform  Act  Report 
form,  which  is  contained  in  Appendix  B 
of  Part  24.  A  new  item,  7A,  would  be 
added  to  obtain  information  relating  to 
the  new  business  reestablishment 
payment  added  by  the  1987 
Amendments.  Several  minor  editorial 
changes  would  also  be  made  in  this 
form.  If  these  proposed  changes  are 
adopted,  the  revised  form  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  44  U.S.C. 
3504(h),  tiie  Paperwork  Reduction  Act 
Pub.  L.  96-511. 

Federalism  Assessment 

As  discussed  in  the  Supplementary 
Information  sections  of  this  preamble, 
this  proposed  rule  builds  upon  the 
positive  Federalism  accomplishments 
achieved  in  the  promulgation  of  the 
govemmentwide  common  rule  on 
February  27, 1986  (51  FR  7000)  which 
significantfy  reduced  administrative 
bimlens  on  States  and  local  recipients  of 
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Federal  Rnancial  assistance.  The  FHWA 
has  determined  that  the  Federalism 
accomplishments  of  the  common  rule 
are  retained  in  today's  rule  and  any 
proposed  changes  are  fully  consistent 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
do  not  have  sufBcient  further  Federalism 
implications  to  warrant  the  preparation 
of  a  complete  Federalism  Assessment. 

This  proposed  rule  implements  a 
provision  of  the  1987  Amendments  that 
gives  substantial  additional  discretion  to 
the  States.  This  is  the  certification 
procedure  which  provides  an  alternative 
whereby  State  agencies,  with  adequate 
authority  under  State  law.  can  comply 
with  the  Uniform  Act  with  a  minimum 
amount  of  Federal  supervision  or 
oversight.  As  proposed,  this  certiHcation 
procedure  would  give  maximum 
authority  and  control  to  the  State 
governor,  or  his  or  her  designee,  in 
managing  and  coordinating  the 
certification  procedure  in  each  State. 

List  of  Subjects  in  49  CFR  Part  24 

Real  property  acquisition.  Relocation 
assistance.  Reporting  and  recordkeeping 
requirements.  Transportation. 

Issued  on:  July  16. 1988. 
Robert  E.  Fanto, 
Federal  High  way  Administrator. 

It  is  proposed  to  amend  Title  24  of  the 
Code  of  Federal  Regulations  by  revising 
Part  24  to  read  as  follows: 

PART  24— UNIFORM  RELOCATION 
ASSISTANCE  AND  REAL  PROPERTY 
ACQUISITION  FOR  FEDERAL  AND 
FEDERALLY  ASSISTED  PROGRAMS 

Subpart  A— General 

24.1  Purpose. 

24.2  Deflnitions. 

24.3  No  duplication  of  payments. 

24.4  Assurances,  monitoring  and  corrective 
action. 

24.5  Manner  of  notices. 

24.6  Administration  of  jointly-funded 
projects. 

24.7  Federal  agency  waiver  of  regulations. 

24.8  Compliance  with  other  laws  and 
regulations. 

24.9  Recordkeeping  and  reports. 

24.10  Appeals. 

Subpart  B— Real  Property  Acquisition 

24.101  Applicability  of  acquisition 
requirements. 

24.102  Basic  acquisition  policies. 

24.103  Criteria  for  appraisals. 

24.104  Review  of  appraisals. 

24.105  Acquisition  of  tenant-owned 
improvements. 

24.106  Expenses  incidental  to  transfer  of 
title  to  the  Agency. 

24.107  Certain  litigation  expenses. 
24.106    Donations. 


Subpert  C*-Oanefei  Relocetien 
Re<|utreeieiit> 

24.201  Purpose. 

24.202  AppUcability. 

24.203  Relocation  notices. 

24.204  Availability  of  comparable 
replacement  dwelUng  biiefore 
displacement. 

24.205  Relocation  planning,  advisory 
services,  and  coordinaUon. 

24.206  Eviction  for  cause. 

24.207  General  requirements — claims  for 
relocation  payments. 

24.208  Relocation  payments  not  considered 
as  income. 

Subpert  D— Payments  for  Moving  and 
Related  Expeneee 

24.301  Payment  for  actual  reasonable 
moving  and  related  expenses — 
residential  moves. 

24.302  Fixed  payment  for  moving 
expenses — residential  moves. 

24.303  Payment  for  actual  reasonable 
moving  and  related  expenses — 
nonresidential  moves. 

24.304  Fixed  payment  for  moving 
expenses — nonresidential  moves. 

24.305  Ineligible  moving  and  related 
expenses. 

24.306  Reestablishment  Expenses — 
nonresidential  moves. 

24.307  Discretionary  utility  relocaUon 
payments. 

Sutipart  E— Reptecement  llouiino 


24.401  Replacement  housing  payment  for 
180-day  homeowner-occupants. 

24.402  Replacement  housing  payment  for  90- 
day  occupants. 

24.403  Additional  rules  governing 
replacement  housing  payments. 

24.404  Replacement  housing  of  last  resort. 

Subpart  F—MobNe  Homee 

24.501  Applicability. 

24.502  Moving  and  related  expenses — 
mobile  homes. 

24.503  Replacement  housing  payment  for 
180-day  mobile  homeowner-occupants. 

24.504  Replacement  housing  payment  for  90- 
day  mobile  home  occupants. 

24.505  Additional  rules  governing  relocation 
payments  to  mobile  home  occupants. 

Subpert  O— Certification 

24.601  Purpose. 

24.602  Certification  application. 

24.603  Monitoring  and  corrective  action. 
Appendix  A    to  Part  24 — Additional 

Information. 
Appendix  B    to  Part  24 — Statistical  Report 
Form. 

Authority:  SecUon  213,  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970.  Pub.  L  91-646.  84  Stat. 
1894  (42  U.S.C.  4601)  as  amended  by  the 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987,  Titie  IV  of 
Pub.  L  100-17, 101  Stat  246-256  (42  U.8.C 
4601  note):  and  49  CFR  1.48  (dd). 


Subpart  A— General 

§24.1    Purpoee. 

The  purpose  of  this  part  is  to 
promulgate  rules  to  implement  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970.  as  amended  (42  U.S.C.  4601  et 
seq,],  in  accordance  with  the  following 
objectives: 

(a)  To  ensure  that  owners  of  real 
property  to  be  acquired  for  Federal  and 
federally-assisted  projects  are  treated 
fairly  and  consistently,  to  encourage  and 
expedite  acquisition  by  agreements  with 
such  owners,  to  minimize  litigation  and 
relieve  congestion  in  the  coiuis.  and  to 
promote  public  confidence  in  Federal 
and  federally-assisted  land  acquisition 
programs;  and 

(b)  To  ensure  that'persons  displaced 
as  a  direct  result  of  Federal  or  federally- 
assisted  projects  are  treated  fairly, 
consistently,  and  equitably  so  that  such 
persons  will  not  suffer  disproportionate 
injuries  as  a  result  of  projects  designed 
for  the  benefit  of  the  public  as  a  whole: 
and 

(c)  To  ensure  that  Agencies  implement 
these  regulations  in  a  manner  that  is 
efficient  and  cost  effective. 

S24.2    Definitions. 

(a)  Agency.  The  term  "Agency"  means 
the  Federal  agency.  State,  State  agency, 
or  person  that  acquires  the  real  property 
or  displaces  a  person. 

(1)  Federal  agency.  The  term  "Federal 
agency"  means  any  department 
Agency,  or  instrumentality  in  the 
executive  branch  of  the  Government, 
any  wholly  owned  Government 
corporation,  the  Architect  of  the  Capitol, 
the  Federal  Reserve  Banks  and  branches 
thereof,  and  any  person  who  has  the 
authority  to  acquire  property  by  eminent 
domain  under  Federal  law. 

(2)  State  agency.  The  term  "State 
agency"  means  any  department.  Agency 
or  instrumentality  of  a  State  or  of  a 
political  subdivision  of  a  State,  any 
department.  Agency,  or  instrumentality 
of  two  or  more  States  or  of  two  or  more 
political  subdivisions  of  a  State  or 
States,  and  any  person  who  has  the 
authority  to  acquire  property  by  eminent 
domain  under  State  law. 

(3)  Lead  agency.  The  term  "lead 
agency"  means  the  Department  of 
Transportation  acting  through  the 
Federal  Highway  Administration. 

(4)  Acquiring  agency.  The  term 
"acquiring  agency"  means  a  State 
agency,  as  defined  in  paragraph  (a)(2)  of 
this  section,  which  has  the  authority  to 
acquire  property  by  eminent  domain 
tmder  State  law.  and  a  State  agency  or 
person  which  does  not  have  such 


authority,  imless  any  such  Agency  or 
person  is  acquiring  property  pursuant  to 
the  provisions  of  i  24.101(a)(1),  (2)  or  (3). 

(5)  Displacing  agency.  The  term 
"displacing  agency"  means  any  Federal 
agency  canying  out  a  program  or 
project,  and  any  State.  State  agency,  or 
person  canying  out  a  program  or  project 
with  Federal  financial  assistance,  which 
causes  a  person  to  be  a  displaced 
person. 

(b)  Appraisal.  The  term  "appraisal" 
means  a  written  statement 
independently  and  impartially  prepared 
by  a  qualified  appraiser  setting  forth  an 
opinion  of  defined  value  of  an 
adequately  described  property  as  of  a 
specific  date,  supported  by  the 
presentation  and  analysis  of  relevant 
market  information. 

(c)  Business.  The  term  "business" 
means  any  lawful  activity,  except  a  farm 
operation,  that  is  conducted: 

(1)  Primarily  for  the  purchase,  sale, 
lease  and/or  rental  dt  personal  and/or 
real  property,  and/or  for  the 
manufacture,  processing,  and/or 
marketing  of  products,  commodities, 
and/or  any  other  pers<mal  property;  or 

(2)  Primarily  for  the  sale  of  services  to 
the  public;  or 

(3)  Primarily  for  outdoor  advertising 
display  purposes,  when  the  display  must 
be  moved  as  a  result  of  the  project;  or 

(4)  By  a  nonprofit  organization  that 
has  established  its  nonprofit  status 
imder  appHcable  Federal  or  State  law. 

(d)  Comparable  replacement  dwelling. 
The  term  "comparable  replacement 
dwelling"  means  a  dwelling  which  is: 

(1)  Decent  safe  and  sanitary  as 
described  in  paragraph  (f)  of  this 
section; 

(2)  Functionally  equivalent  to  the 
displacement  dvvelling.  The  term 
"fluictionally  equivalent"  means  that  it 
performs  the  same  function,  provides  the 
same  utility,  and  is  capable  (A 
contributing  to  a  comparable  style  of 
living.  While  a  comparable  replacement 
dwelling  need  not  possess  every  feature 
of  the  displacement  dwelling,  the 
principal  features  must  be  present. 
Generally,  functional  equivalency  is  an 
objective  standard,  reflecting  the  range 
of  purposes  for  which  the  various 
physical  features  of  a  dwelling  may  be 
used.  However,  in  determining  whether 
a  replacement  dwelling  is  functionally 
equivalent  to  the  disp^cement  dwelling, 
the  Agency  may  consider  reasonable 
trade-offs  for  specific  features  when  the 
replacement  unit  is  "equal  to  or  better 
than"  the  displacement  dwelling.  (See 
Appendix  A  of  this  part); 

(3)  Adequate  in  size  to  accommodate 
the  occupants; 


(4)  In  an  area  not  subject  to 
unreasonable  adverse  environmental 
conditions; 

(5)  In  a  location  generally  not  less 
desirable  dian  die  location  of  the 
displaced  person's  dwelling  with  respect 
to  public  utilities  and  commercial  and 
public  facilities,  and  reasonably 
accessible  to  the  person's  place  of 
employment 

(6)  On  a  site  that  is  typical  in  size  for 
residential  devel(^nient  with  normal 
site  improvements,  including  customary 
landscaping.  The  site  need  not  include 
special  improvements  such  as 
outbuildings,  swimming  pools,  or 
greenhouses.  (See  also  9  24.400(a)(2).); 

(7)  Currently  available  to  the 
displaced  person  on  the  private  market. 
However,  a  comparable  replacement 
dwelling  for  a  person  receiving 
government  housing  assistance  before 
displacement  may  reflect  similar 
government  housing  assistance.  (See 
Appendix  A  of  this  part.);  and 

(8)  Within  the  financial  means  of  the 
displaced  person. 

(i)  A  replacement  dwelling  purchased 
by  a  homeowner  in  occupancy  for  at 
least  180  days  prior  to  initiation  of 
negotiations  (180-day  homeowner)  is 
considered  to  be  widiin  the 
homeowner's  financial  means  if  the 
homeowner  is  paid  the  full  price 
differential  as  described  in  S  24:401(c), 
all  increased  mortgage  interest  costs  as 
described  at  \  24.401(d)  and  all 
incidental  expenses  as  described  at 
§  24.401(e).  plus  any  additional  amount 
required  to  be  paid  under  Subpart  E  of 
this  part,  last  resort  housing. 

(ii)  A  replacement  dwelling  rented  by 
a  displaced  person  is  considered  to  be 
within  his  or  her  financial  means  if.  after 
receiving  rental  assistance  under  this 
part  the  person's  monthly  rent  and 
utility  costs  for  the  replacement 
dwelling  do  not  exceed  the  person's 
base  monthly  rental  for  the 
displacement  dwelling  as  described  at 
§  24.402(b)(2). 

(iii)  For  a  displaced  person  who  is  not 
eligible  to  receive  a  replacement  housing 
payment  because  of  the  person's  failure 
to  meet  length-of-occupancy 
requirements,  comparable  replacement 
rental  housing  is  considered  to  be  within 
the  person's  financial  means  if  the 
Agency  pays  that  portion  of  the  monthly 
housing  costs  of  a  replacement  dwelling 
which  exceeds  30  percent  of  such 
person's  gross  monthly  household 
income.  Such  rental  assistance  must  be 
paid  imder  last  resort  bousing  provisions 
in  Subpart  E  of  this  Part  for  a  ;>eriod  of 
42numths. 

(e)  Contribute  materially.  The  term 
"contribute  materially"  means  that 
during  the  2  taxable  years  {vior  to  the 


taxable  3rear  io  which  displacement 
occurs,  or  during  such  other  period  as 
the  Agency  determines  to  be  more 
equitable,  a  business  or  farm  operation: 

(1)  Had  average  annual  gross  receipts 
of  at  least  $5000;  or 

(2)  Had  average  annual  net  earnings 
of  at  least  $1000;  or 

(3)  Contributed  at  least  33  V^  percent 
of  the  owner's  or  operator's  average 
annual  gross  income  from  all  sources. 

(4)  If  the  application  of  the  above 
criteria  creates  an  inequity  or  hardship 
in  any  given  case,  the  Agency  may 
approve  the  use  of  other  criteria  as 
determined  apinropriate. 

(f)  Decent,  safe  and  sanitary  dwelling. 
The  term  "decent  safe  and  sanitary 
dwelling  means  a  dwelling  which  meets 
appUcable  housing  and  occupancy 
codes.  However,  any  of  the  following 
standards  v^ch  are  not  met  by  an 
applicable  code  shall  apply  unless 
waived  for  good  cause  by  the  Federal 
agency  funding  the  project.  The  dwelling 
shall: 

(1)  Be  structurally  sound, 
weathertight.  and  in  good  repair. 

(2)  Contain  a  safe  electrical  wiring 
system  adequate  for  lighting  and  other 
devices. 

(3)  Contain  a  heating  system  capable 
of  sustaining  a  healthfiil  temperature  (of 
approximately  70  degrees)  for  a 
displaced  person,  except  in  those  areas 
where  local  clunate  conditions  do  not 
require  such  a  system. 

(4)  Be  adequate  in  size  with  respect  to 
the  number  of  rooms  and  Uving  space 
needed  to  accommodate  the  displaced 
person.  Iliere  shall  be  a  separate,  well 
lighted  and  ventilated  bathroom  that 
provides  privacy  to  the  user  and 
contains  a  tisk,  bathtub  or  shower  stall, 
and  a  toilet  all  in  good  working  order 
and  property  connected  to  appropriate 
sources  of  water  and  to  a  sewage 
drainage  system.  In  the  case  of  a 
housekeeping  dwelling,  there  shall  be  a 
kitchen  area  that  contains  a  fully  usable 
sink,  properly  coimected  to  potable  hot 
and  cold  water  and  to  a  sewage 
drainage  system,  and  adequate  space 
and  utility  service  connections  for  a 
stove  and  refrigerator. 

(5)  Contains  unobstructed  egress  to 
safe,  open  space  at  ground  level.  If  the 
replacement  dwelling  unit  is  on  the 
second  story  or  above,  with  access 
directly  from  or  through  a  conunon 
corridor,  the  common  corridor  must 
have  at  least  two  means  of  ^ress. 

(6)  For  a  displaced  person  who  is 
handicapped,  be  free  of  any  barriers 
which  would  preclude  reasonable 
ingress,  egress,  ot  use  of  the  dwelling  by 
such  displaced  person. 
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(g)  Displaced  person,  (1)  General.  The 
term  "displaced  person"  means  any 
person  who  moves  from  the  real 
property  or  moves  his  or  her  personal 
property  from  the  real  property: 

(i)  As  a  direct  result  of  a  written 
notice  of  intent  to  acquire,  the  initiation 
of  negotiations  for,  or  the  acquisition  of, 
such  real  property  in  whole  or  in  part  for 
a  project  This  includes  a  person  who 
does  not  meet  the  length  of  occupancy 
requirements  of  section  203  or  204  of  the 
Uniform  Act. 

(ii)  As  a  direct  result  of  rehabilitation 
or  demolition  for  a  project;  or 

(iii)  As  a  direct  result  of  a  written 
notice  of  intent  to  acquire,  or  the 
acquisition,  rehabilitation  or  demolition 
of,  in  whole  or  in  part,  other  real 
property  on  which  the  person  conducts  a 
business  or  farm  operation,  for  a  project. 
However,  eligibility  for  such  person 
under  this  paragraph  applies  only  for 
purposes  of  obtaining  relocation 
assistance  advisory  services  under 
i  24.20S(c),  and  moving  expenses  under 
S  24.301,  S  24.302  or  S  24.303. 

(2)  Persons  not  displaced.  The 
following  is  a  nonexclusive  listing  of 
persons  who  do  not  quaUfy  as  displaced 
persons  under  this  part 

(i)  A  person  who  moves  before  the 
initiation  of  negotiations  (see  also 
§  24.403(e)),  unless  the  Agency 
determines  that  the  person  was 
displaced  as  a  direct  result  of  the 
program  or  the  project; 

(ii)  A  person  who  initially  enters  into 
occupancy  of  the  property  after  the  date 
of  its  acquisition  for  die  project; 

(iii)  A  person  who  has  occupied  the 
property  for  the  purpose  of  obtaining 
assistance  under  the  Uniform  Act; 

(iv)  A  tenant-occupant  of  a  dwelling 
who  has  been  notified  on  a  timely  basis 
that  he  or  she  will  not  be  displaced  by 
the  project,  provided  that: 

(A)  llie  tenant  is  offered  a  reasonable 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe  and  sanitary 
dwelling  in  the  same  building  or  nearby 
building  on  the  real  property; 

(B)  Trie  terms  and  conditions  of 
continued  occupancy  are  reasonable 
and  set  forth  in  a  lease  which  is  offered 
to  the  tenant;  and 

(C)  If  the  tenant  is  required  to  relocate 
temporarily,  the  conditions  of  the 
temporary  relocation  shall  be 
reasonable:  the  tenant  shall  be 
reimbursed  for  the  actual  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  including 
moving  costs  and  any  increased  rent/ 
utility  costs;  and  the  temporarily 
occupied  dwelling  shall  be  decent,  safe 
and  sanitary. 

(v)  An  owner-occupant  who  moves  as 
a  result  of  an  acquisition  that  is  not 


subject  to  the  requirements  of  Subpart  B 
of  this  part  or  as  a  result  of  the 
rehabilitation  or  demolition  of  the  real 
property.  (However,  the  displacement  of 
a  tenant  as  a  direct  result  of  any 
acquisition,  rehabilitation  or  demolition 
for  a  Federal  or  federally-assisted 
project  is  subject  to  this  part.); 

(vi)  A  person  who  the  Agency 
determines  is  not  displaced  as  a  direct 
result  of  a  partial  acquisition; 

(vii)  A  person  who,  after  receiving  a 
notice  of  relocation  eligibiUty  (described 
at  {  24.203(b)).  is  notified  in  writing  that 
he  or  she  will  not  be  displaced  for  a 
project.  Such  notice  shaU  not  be  issued 
unless  the  person  has  not  moved  and  the 
Agency  agrees  to  reimburse  the  person 
for  any  expenses  incurred  to  satisfy  any 
binding  contractual  relocation 
obligations  entered  into  after  the 
effective  date  of  the  notice  of  relocation 
eligibility; 

(viii)  An  owner-occupant  who 
voluntarily  sells  his  or  her  property,  as 
described  at  i  24.101(a)  (1)  or  (3),  after 
being  informed  in  writing  that  if  a 
mutually  satisfactory  agreement  of  sale 
cannot  be  reached,  the  Agency  will  not 
acquire  the  property.  In  such  cases, 
however,  any  resulting  displacement  of 
a  tenant  is  subject  to  the  regulations  in 
this  part 

(ix)  A  person  who  retains  the  right  of 
use  and  occupancy  of  the  real  property 
for  life  following  its  acquisition  by  the 
Agency; 

(x)  A  person  who  retains  the  right  of 
use  and  occupancy  of  the  real  property 
for  a  fixed  term  after  its  acquisition  by 
the  Department  of  Interior  under  Pub.  L. 
93-477  or  Pub.  L  93-303;  or 

(xij  A  person  who  is  determined  to  be 
in  unlawful  occupancy  (see  paragraph 
(v)  of  this  section)  or  a  person  who  has 
been  evicted  for  cause,  under  applicable 
law,  prior  to  the  initiation  of 
negotiations  for  the  property. 

(h)  Dwelling.  The  term  "dwelling" 
means  the  place  of  permanent  or 
customary  and  usual  residence  of  a 
person,  according  to  local  custom  or 
law,  including  a  single  family  house;  a 
single  family  unit  in  a  two-family,  multi- 
family,  or  multi-purpose  property;  a  unit 
of  a  condominium  or  cooperative 
housing  project  a  non-housekeeping 
unit;  a  mobile  home;  or  any  other 
residential  unit. 

(i)  Farm  operation.  The  term  "farm 
operation"  means  any  activity 
conducted  solely  or  primarily  for  the 
production  of  one  or  more  agricultural 
products  or  commodities,  including 
timber,  for  sale  or  home  use,  and 
customarily  producing  such  products  or 
commodities  in  sufficient  quantity  to  be 
capable  of  contributing  materially  to  the 
operator's  support 


(j)  Federal  financial  assistance.  The 
term  "Federal  financial  assistance" 
means  a  grant  loan,  or  contribution 
provided  by  the  United  States,  except 
any  Federal  guarantee  or  insurance  and 
any  interest  reduction  payment  to  an 
individual  in  connection  with  the 
purchase  and  occupancy  of  a  residence 
by  that  individual. 

(k)  Initiation  of  negotiations.  Unless  a 
different  action  is  specified  in  applicable 
Federal  program  regulations,  the  term 
"initiation  of  negotiations"  means  the 
following: 

(1)  Whenever  the  displacement  results 
from  acquisition  of  the  real  property  by 
a  Federal  agency  or  State  agency,  the 
"initiation  of  negotiations"  means  the 
dehvery  of  the  initial  written  offer  of 
just  compensation  by  the  Agency  to  the 
owner  or  the  owner's  representative  to 
purchase  the  real  property  for  the 
project.  However,  if  the  Federal  agency 
or  State  agency  issues  a  notice  of  its 
intent  to  acquire  the  real  property,  and  a 
person  moves  after  that  notice,  but 
before  delivery  of  the  initial  written 
purchase  offer,  the  "initiation  of 
negotiations"  means  the  actual  move  of  ' 
the  person  fiom  the  property. 

(2)  Whenever  the  displacement  is 
caused  by  rehabilitation,  demolition  or 
privately  undertaken  acquisition  of  the 
real  property  (and  there  is  no  related 
acquisition  by  a  Federal  agency  or  a 
State  agency),  the  "initiation  of 
negotiations"  means  the  notice  to  the 
person  that  he  or  she  will  be  displaced 
by  the  project  or,  if  there  is  no  notice, 
the  actual  move  of  the  person  from  the 
property. 

(3)  In  the  case  of  a  permanent 
relocation  to  protect  die  public  health 
and  welfare,  under  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  of  1960  (Pub.  L  96-510 
or  "Superfund")  the  "initiation  of 
negotiations"  means  the  formal 
announcement  of  such  relocation  or  the 
Federal  or  federally-coordinated  health 
advisory  where  the  Federal  Government 
later  decides  to  conduct  a  permanent 
relocation. 

(1)  Mortgage.  The  term  "mortgage" 
means  such  classes  of  liens  as  are 
commonly  given  to  secure  advances  on. 
or  the  unpaid  purchase  price  of,  real 
property,  under  the  laws  of  the  State  in 
which  the  real  property  is  located, 
together  with  the  credit  instruments,  if   . 
any,  seciu^d  thereby. 

(m)  Nonprofit  organization.  The  term 
"nonprofit  organization"  means  an 
organization  that  is  exempt  from  paying 
Federal  income  taxes  under  section  501 
of  the  Internal  Revenue  Code  (26  U.S.C 
501). 


(n)  Owner  of  a  dwelling.  A  person  is 
considered  to  have  met  the  requirement 
to  own  a  dwelling  if  the  person 
purchases  or  holds  any  of  the  following 
interests  in  real  pn^erty; 

(1)  Fee  title,  a  life  estate,  a  99-year 
lease,  or  a  lease  including  any  options 
for  extention  with  at  least  50  years  to 
run  from  the  date  of  acquisition;  or 

(2)  An  interest  in  a  cooperative 
housing  project  which  includes  the  right 
to  occupy  a  dwelling;  or 

(3)  A  contract  to  purchase  any  of  the 
interests  or  estates  described  in 
paragraphs  (n)  (1)  or  (2)  of  this  section, 
or 

(4)  Any  other  interest  including  a 
partial  interest  which  in  the  judgment  of 
the  Agency  warrants  consideration  as 
ownership. 

(o)  Person.  The  term  "person"  means 
any  individual,  family,  partnership, 
corporation,  or  association. 

(p)  Inject.  The  term  "project"  means 
any  action  or  series  of  actions 
undertaken  by  a  Federal  agency  or  with 
Federal  financial  assistance  that  are 
designed  primarily  to  further  or 
complete  an  activity  or  program  that 
will  benefit  the  public  as  a  whole.  It 
does  not  include  an  action  or  series  of 
actions  undertaken  by  an  individual  or 
family  with  Federal  financial  assistance 
if  such  assistance  is  intended  primarily 
to  assist  or  benefit  such  individual  or 
family. 

(q)  Salvage  value.  The  term  "salvage 
value"  means  the  probable  sale  price  of 
an  item,  if  offered  for  sale  on  (be 
condition  that  it  will  be  removed  firom 
the  property  at  the  buyer's  expense, 
allowing  a  reasonable  period  of  time  to 
find  a  person  buying  with  knowledge  of 
the  uses  and  purposes  for  which  it  is 
adaptable  and  capable  of  being  used, 
including  separate  use  of  serviceable 
components  and  scrap  when  there  is  no 
reasonable  prospect  of  sale  except  on 
that  basis. 

(r)  Small  business.  A  business  having 
not  more  than  500  employees  working  at 
the  site  being  acquired  or  permanently 
displaced  by  a  program  or  project 

(s)  State.  Any  of  the  several  States  of 
the  United  States  or  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  any  territory  or  possession  of  the 
United  States,  the  Trust  Territories  of 
the  Pacific  Islands  or  a  political 
subdivision  of  any  of  these  jurisdictions. 

(t)  Tenant.  The  term  "tenant"  means  a 
person  who  has  the  temporary  use  and 
occupancy  of  real  property  owned  by 
another. 

(u)  Uneconomic  remnant.  The  term 
"uneconomic  remnant"  means  a  parcel 
of  real  property  in  which  the  owner  is 
left  with  an  interest  after  the  partial 
acquisition  of  the  owner's  property,  and 


which  the  acquiring  agency  has 
determined  has  little  or  no  value  or 
utility  to  the  owner. 

(v)  Unlawful  occupancy.  A  person  is 
considered  to  be  in  imlawful  occupancy 
when  such  person  has  been  ordered  to 
move  by  a  court  of  competent 
jiuisdiction  prior  to  the  initiation  of 
negotiations  for  the  acquisition  of  the 
occupied  property.  At  the  discretion  of 
the  displacing  agency,  squatters  who 
occupy  real  property  without  the 
permission  of  the  owner  may  be 
considered  to  be  in  unlawful  occupancy. 
Technical  violations  of  law  and 
unUtigated  violations  of  the  terms  of  a 
lease,  such  as  having  an  unauthorized 
pet  or  withholding  rent  because  of 
improper  building  maintenance,  do  not 
render  a  person's  occupancy  unlawful 
for  purposes  of  this  section. 

(w)  Uniform  Act.  The  term  "Uniform 
Act"  means  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  PoUcy  Act  of  1970  (84  Stat 
1894;  42  U.S.C.  4601  et  seq.;  Pub.  L  91- 
646),  and  amendments  thereto. 

(x)  Utility  costs.  The  term  "utility 
costs"  means  expenses  for  heat  lights, 
water  and  sewer. 

(y)  Utility  facility.  The  term  "utility 
facility"  means  any  electric,  gas.  water, 
steam  power,  or  materials  transmission 
or  distribution  system:  any 
transpcHtation  system;  any 
Communications  system,  including  cable 
television;  and  any  fixtures,  equipment 
or  other  property  associated  with  the 
operation,  maintenance,  or  repair  of  any 
such  system.  A  utility  facility  may  be 
publicly,  privately,  or  cooperatively 
owned. 

(z)  Utility  relocation.  The  term  "utility 
relocation"  means  die  adjustment  of  a 
utility  facility  required  by  the  program 
or  project  undertaken  by  the  displacing 
agency.  It  includes  removing  and 
reinstalling  the  faciUty,  including 
necessary  temporary  facilities;  acquiring 
necessary  right-of-way  on  new  location; 
moving,  rearranging  or  changing  the 
type  of  existing  facilities;  and  taking  any 
necessary  safety  and  protective 
measures.  It  shall  also  mean 
constructing  a  replacement  facility  that 
has  the  functional  equivalency  of  the 
existing  faciUty  and  is  necessary  for  the 
continued  operation  of  the  utility 
service,  the  project  economy,  or 
sequency  of  project  construction. 

§  24.3    No  duplication  of  paymenta. 

No  person  shall  receive  any  payment 
under  this  part  if  that  person  receives  a 
payment  under  Federal,  State,  or  local 
law  which  is  determined  by  the  Agency 
to  have  the  same  purpose  and  effect  as 
such  payment  under  this  part  (See 
Appendix  A  of  this  part,  §  24.3.) 


§24.4    Assurances,  monitoring  and 
corrective  action. 

(a)  Assurances.  [1]  Before  a  Federal 
agency  may  approve  any  grant  to,  or 
contract  or  agreement  with,  a  State 
agency  under  which  Federal  financial 
assistance  will  be  made  available  for  a 
project  which  results  in  real  property 
acquisition  or  displacement  diat  is 
subject  to  the  Uniiform  Act  the  State 
agency  must  provide  appropriate 
assurances  that  it  will  comply  with  the 
Uniform  Act  and  this  part.  A  displacing 
agency's  assurances  shall  be  in 
accordance  with  Section  210  of  the 
Uniform  Act  An  acquiring  agency's 
assurances  shall  be  in  accordance  with 
section  305  of  the  Uniform  Act  and  must 
contain  specific  reference  to  any  State 
law  whidi  the  Agency  believes  provides 
an  exception  to  Sections  301  or  302  of 
the  Uniform  Act  If,  in  the  judgment  of 
the  Federal  agency.  Uniform  Act 
compliance  will  be  served,  a  State 
agency  may  provide  these  assurances  at 
one  time  to  cover  all  subsequent 
federally-assisted  programs  or  projects. 
An  Agency  which  both  acquires  real 
property  and  displaces  persons  may 
combine  its  section  210  and  section  306 
assurances  in  one  document 

(2)  If  a  Federal  agency  or  State  agency 
provides  Federal  filnancial  assistance  to 
a  "person"  causing  displacement  such 
Federal  or  State  agency  is  responsible 
for  ensuring  compUance  with  the 
requirements  of  diis  part, 
notwithstanding  Uie  person's 
contractual  obligation  to  the  grantee  to 
comply. 

(3)  As  an  alternative  to  the  assurance 
requirement  desoibed  in  paragraph 
(a)(1)  of  this  section,  a  Federal  agency 
may  provide  Federal  financial 
assistance  to  a  State  agency  after  it  has 
accepted  a  certification  by  such  State 
agency  in  accordance  with  the 
requirements  in  Subpart  G  of  this  part 

(b)  Monitoring  and  corrective  action. 
The  Federal  agency  wiU  monitor 
compUance  with  this  part  and  the  State 
agency  shall  take  whatever  corrective 
action  is  necessary  to  comply  with  the 
Uniform  Act  and  diis  part.  The  Federal 
agency  may  also  apply  sanctions  in 
accordance  with  applicable  program 
regulations.  (Also  see  {  24.603,  Subpart 
G.) 

(c)  Prevention  of  fraud,  waste,  and 
mismanagement.  The  Agency  shall  take 
appropriate  measures  to  carry  out  this 
part  in  a  manner  that  minimizes  fraud, 
waste,  and  mismanagement 


§24.5    Mannerofi 

Each  notice  which  the  Agency  is 
required  to  provide  to  a  property  owner 
or  occupant  under  this  part  except  the 
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notice  described  at  i  24.102(b),  shall  be 
personally  served  or  sent  by  certtfied  or 
registered  first-class  mail,  return  receipt 
requested,  and  documented  in  Agency 
files.  Eadi  no^ce  shall  be  written  in 
plain,  understandable  language.  Persona 
who  are  unable  to  read  and  understand 
the  notice  must  be  provided  with 
appropriate  translation  and  counseling. 
Each  notice  shall  indicate  the  name  and 
telephone  number  of  a  person  who  isay 
be  contacted  for  answers  to  questions  or 
other  needed  help. 

S24.6    AdmlnlsiralionofJointty-funtfMl 
prelects. 

Whenever  two  or  mare  Federal 
agencies  provide  financial  assistance  to 
an  Agency  or  Agencies,  other  than  a 
Federal  agency,  to  carry  out  functionally 
or  geographically  related  activities 
which  will  result  in  the  acquisition  of 
property  or  the  displacement  of  a 
persoa  the  Federal  agencies  may  by 
agreement  designale  one  such  agency  as 
the  cogniiant  Federal  agency.  In  the 
unlikely  event  that  agreement  among  the 
Agencies  caimot  be  reached  as  to  w^ich 
agency  shall  be  the  cognizant  Federal 
agency,  then  die  lead  agency  shall 
designate  one  of  such  agencies  to 
assume  the  cognizant  role.  At  a 
minimum,  the  agreement  shall  set  fcM-th 
the  federally  assisted  activities  which 
are  subject  to  its  terms  and  cite  any 
policies  and  procedures,  in  addition  to 
this  part,  that  are  applicable  to  the 
activities  under  the  agreement.  Under 
the  agreement,  the  cognizant  Federal 
agency  shall  assure  that  the  project  is  in 
compliance  with  the  provisions  of  flie 
Uniform  Act  and  this  part.  All  federalUy 
assisted  activities  under  the  agreement 
shaH  be  deemed  a  project  for  die 
purposes  of  this  part. 

9  24.7    Feoeral  apency  waiver  of 
regulations. 

The  Federal  agency  funding  the 
project  may  waive  any  requirement  in 
this  part  not  required  by  law  if  it 
determines  that  the  waiver  does  not 
reduce  any  assistance  or  protection 
provided  to  an  owner  or  displaced 
person  under  this  part.  Any  request  for  a 
waiver  shall  be  justified  on  a  case-by- 
case  basis. 

I24.S    Compliance  with  other  lawa  and 
ragutottoiw. 

The  implementation  of  this  part  shall 
be  in  compliance  with  all  applicable 
laws  and  implementing  regulations, 
including  the  followteig: 

(a)  Section  I  of  the  Civil  Rights  Act  of 
1866  (42  U.S.C  1982  et  seq.\. 

(bj  Tide  VI  of  the  Qvil  lU^ts  Act  of 
1964  (42  U.S.C.  2000d  et  aeq.]. 


(c)  Title  Vm  of  the  Civil  Rights  Act  of 
1968  (42  U.S.C  3601  et  aeq.),  as 
amended. 

(d)  The  National  Environmental  Policy 
Act  of  190B  (42  U.S.C.  4321  et  seq.). 

(e)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  790  et  seq.). 

(f)  Executive  Order  122S0— Leadership 
and  Coordiiiation  of  Non-Discrimination 
La%vB. 

(g)  Executive  Order  11063— Equal 
Opportanity  and  Housing,  as  amended 
by  ExecBtive  Order  1Z2S8. 

(h)  Execative  Order  1124»-^qual 
Employment  Opportunity. 

(i)  Executive  Ordn-  1162S-^1inority 
Business  Enterprise. 

(j)  Executive  Order  12259— Leadership 
and  Coordination  of  Fair  Housing  in 
Federal  Prop-ams. 

(k)  The  Flood  Disaster  Protection  Act 
of  1973  (Pub.  L.  93-234): 

(1)  Executive  Orders  11968,  Floodplain 
Management,  and  11990.  Protection  of 
Wetlands. 

(m)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101  et  aeq.). 


S24.9 

(a)  Records.  The  Agency  shall 
maintain  adequate  records  of  its 
acquiaitiaa  and  displacement  activities 
in  aiiffident  detail  to  demonstrate 
compliance  with  this  part.  These  recxirds 
shall  be  retained  for  at  least  3  jrears 
after  each  owner  of  a  property  and  each 
person  displaced  fron  the  property 
receives  the  final  pajrment  to  which  he 
or  she  is  entitled  under  this  part. 

(b)  Confidentiality  of  records.  Records 
maintained  by  an  Agency  In  accordance 
with  this  part  are  confidential  regarding 
their  use  as  public  information,  luiless 
applicable  law  provides  otherwise. 

(c)  H^poiU.  The  Agency  shall  submit 
a  report  of  its  real  property  acquisition 
and  displaoenent  activities  under  this 
part  if  required  by  the  Federal  agency 
fondiiig  the  project.  A  report  will  not  be 
required  more  fireqaently  than  every  3 
years,  or  as  the  Unifbnn  Act  provides, 
unless  the  Federal  funding  agency 
shows  good  cause.  The  report  shall  be 
prepared  and  sttbmitled  m  tbe  format 
contained  in  Appendix  B  of  this  part 


924.10 

(a)  General  The  Agency  shall 
promptly  review  apprals  in  accordance 
with  the  requirements  of  applicable  law 
and  this  part. 

(b)  Actions  which  may  be  appealed. 
Any  aggrieved  person  may  file  a  written 
appeal  with  the  Agency  in  any  case  in 
which  the  person  believes  that  the 
Agency  has  failed  to  properly  consider 
the  person's  application  for  assistance 
under  this  part  Sudi  assistance  may 
include,  but  is  not  limited  to,  the 


person's  digibility  for,  or  the  amount  ot 
a  pasrment  required  under  §  24.106  or 
{  24.107,  or  a  relocation  payment 
required  under  this  part  The  Agency 
shall  consider  a  written  appeal 
regardless  of  form. 

(c)  Time  limit  for  iaitiating  appeal. 
The  Agency  may  set  a  reasonable  time 
limit  for  a  person  to  file  an  appeal.  The 
time  limit  shall  not  be  less  than  60  days 
after  the  person  receives  written 
notification  of  the  Agency's 
determination  on  the  person's  claim. 

(d)  Right  to  representation.  A  person 
has  a  right  to  be  represented  by  legal 
counsel  or  other  representative  in 
connection  with  his  or  her  appeal,  but 
solely  at  the  person's  own  expense. 

(e)  Review  affiles  by  person  making 
appeal.  The  Agency  shall  permit  a 
person  to  inspect  and  copy  all  materials 
pertinent  to  his  or  her  appeal,  except 
materials  which  are  classified  as 
confidential  by  the  Agency.  The  Agency 
may,  however,  impose  reasonable 
conditions  on  the  person's  right  to 
inspect  consistent  with  applicable  laws. 

(f)  Scope  of  review  of  appeal.  In 
deciding  an  appeal,  the  Agency  shall 
consider  all  pertinent  justification  and 
other  material  submitted  by  the  person, 
and  all  other  available  information  that 
is  needed  to  ensure  a  fair  and  full 
review  of  the  appeal. 

(g)  Determination  and  notification 
after  appeal.  Promptly  after  receipt  of  all 
information  submitted  by  a  person  in 
support  of  an  appeal,  the  Agency  shall 
make  a  written  determination  on  the 
appeal,  including  an  explanation  of  the 
basis  on  whidi  the  decision  was  made, 
and  ftimirii  the  person  a  copy.  If  the  full 
relief  requested  is  not  granted,  the 
Agency  shaH  advise  the  person  of  his  or 
her  right  to  seek  judicial  review. 

(h)  Agency  official  to  review  appeal 
The  Agency  official  conducting  ^e 
review  of  the  appeal  shall  be  either  the 
head  of  the  Agency  or  his  or  her 
authorized  designee.  However,  the 
official  shall  not  have  been  directly 
involved  in  tfie  action  appealed. 

Subpart  B    Raaf  Proparty  Act|ulsltlon 

924.101    AppMcabWty  of  acquMtlon 
reQulremefaa. 

(a)  General.  The  requirements  of  this 
subpart  apply  to  any  acquisition  of  real 
property  for  a  Federal  project,  and  to 
projects  where  there  is  Federal  financial 
assistance  in  any  part  of  project  costs 
except  Tor 

(1)  Voluntary  transactions  when  the 
acquiring  agency  has  the  power  of 
eminent  domain,  but  it  will  not  acquire 
the  property  in  the  event  negotiations 
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fail  to  result  in  an  amicable  agreement, 
and  the  owner  is  so  informed  in  writing. 

(2)  The  acquisition  of  real  property 
from  a  Federal  agency.  State,  or  State 
agency,  if  the  acquiring  agency  does  not 
have  the  authority  to  acquire  the 
property  through  condemnation. 

(3)  Projects  or  programs  undertaken 
by  an  acquiring  agency  or  person  that 
receives  Federal  financial  assistance  but 
does  not  have  authority  to  acquire 
property  by  eminent  domain,  provided 
that  such  Agency  or  person  shall: 

(1)  Prior  to  making  an  offer  for  the 
property,  clearly  advise  the  owner  that 
it  is  unable  to  acquire  the  property  in  the 
event  negotiations  fail  to  result  in  an 
amicable  agreement:  and 

(ii)  Inform  the  owner  of  what  it 
believes  to  be  fair  market  value  of  the 
property,  based  on  an  appraisal. 

(b)  Less-than-full-fee  interest  in  real 
property.  In  addition  to  fee  simple  title, 
the  requirements  of  this  subpart  apply  to 
the  acquisition  of  fee  title,  subject  to  a 
life  estate  or  a  life  use,  to  aquisition  by 
leasing  where  the  lease  term,  including 
option(s)  for  extension,  is  50  years  or 
more,  and  to  the  acquisition  of 
permanent  easements.  (See  Appendix  A 
of  this  part,  {  24.101(b).) 

(c)  Federally-assisted  projects.  For 
projects  receiving  Federal  financial 
assistance  the  provisions  of  9S  24.102. 
24.103.  24.104.  and  24.105  apply  to  the 
extent  practicable  under  State  law.  (See 
S  24.4(a).) 


924.102 

(a)  Expeditious  acquisition.  The 
Agency  shall  make  every  reasonable 
effort  to  acquire  the  real  property 
expeditiously  by  negotiation. 

(b)  Notice  to  owner.  As  soon  as 
feasible,  the  owner  shall  be  notified  of 
the  Agency's  interest  in  acquiring  the 
real  property  and  the  basic  protections, 
including  the  Agency's  obligation  to 
secure  an  appraisal,  provided  to  the 
owner  by  law  and  this  part  (See  also 

S  24.203.) 

(c)  Appraisal  waiver  thereof,  and 
invitation  to  owner. 

(1)  Before  the  initiation  of  negotiations 
the  real  property  to  be  acquired  shall  be 
appraised,  except  as  provided  in 

S  24.101(c)(2),  and  the  owner,  or  the 
owner's  designated  representative,  shall 
be  given  an  opportunity  to  accompany 
the  appraiser  during  the  appraiser's 
inspection  of  the  property. 

(2)  An  appraisal  is  not  required  if  the 
owner  is  donating  the  property  and 
releases  the  Agency  from  this  obligation, 
or  the  Agency  determines  that  an 
appraisal  is  uimecessary  because  the 
valuation  problem  is  imcomplicated  and 
the  fair  maricet  value  is  estimated  at 


$2,500  or  less,  based  on  a  review  of 
available  data. 

(d)  Establishment  and  offer  of  just 
compensation.  Before  the  initiation  of 
negotiations,  the  Agency  shall  establish 
an  amount  which  it  believes  is  just 
compensation  for  the  real  property.  The 
amount  shall  not  be  less  than  the 
approved  appraisal  of  the  fair  market 
value  of  the  property,  taking  into 
account  the  value  of  allowable  damages 
or  benefits  to  any  remaining  property. 
(See  also  §  24.104.)  Promptly  thereafter, 
the  Agency  shall  make  a  written  offer  to 
the  owner  to  acquire  the  property  for  the 
full  amount  believed  to  be  just 
compensation. 

(e)  Summary  statement  Along  with 
the  initial  written  purchase  offer,  the 
owner  shall  be  given  a  written 
statement  of  the  basis  for  the  offer  of 
just  compensation,  which  shall  include: 

(1)  A  statement  of  the  amount  offered 
as  just  compensation.  In  the  case  of  a 
partial  acquisition,  the  compensation  for 
the  real  property  to  be  acquired  and  the 
compensation  for  damages,  if  any,  to  the 
remaining  real  property  shall  be 
separately  stated. 

(2)  A  description  and  location 
identification  of  the  real  property  and 
the  interest  in  the  real  property  to  be 
acquired. 

(3)  An  identification  of  the  buildings, 
structures,  and  other  improvements 
(including  removable  building 
equipment  and  trade  fixtures]  which  are 
considered  to  be  part  of  the  real 
property  for  whidi  the  offer  of  just 
compensation  is  made.  Where 
appropriate,  the  statement  shall  identify 
any  separately  held  ownership  interest 
in  the  property,  e.g.,  a  tenant-owned 
improvement,  and  indicate  that  such 
interest  is  not  covered  by  the  offer. 

(f)  Basic  negotiation  procedures.  The 
Agency  shall  make  reasonable  efforts  to 
contact  the  owner  or  the  owner's 
representative  and  discuss  its  offer  to 
purchase  the  property,  including  the 
basis  for  the  offer  of  just  compensation: 
and.  explain  its  acquisition  policies  and 
procedures,  including  its  payment  of 
incidental  expenses  in  accordance  with 
§  24.106.  The  owner  shall  be  given 
reasonable  opportunity  to  consider  the 
offer  and  present  material  which  the 
owner  believes  is  relevant  to 
determining  the  value  of  the  property 
and  to  suggest  modification  in  the 
proposed  terms  and  conditions  of  the 
purchase.  The  Agency  shall  consider  the 
owner's  presentation. 

(g)  Updating  offer  of  just 
compensation.  If  the  information 
presented  by  the  owner,  or  a  material 
change  in  the  character  or  condition  of 
the  property,  indicates  the  need  for  new 
appraisal  information,  or  if  a  significant 


delay  has  occurred  since  the  time  of  the 
appraisal(s)  of  the  property,  the  Agency 
shall  have  the  appraisal(8)  updated  or 
obtain  a  new  appraisal(s).  If  the  latest 
appraisal  information  indicates  that  a 
change  in  the  purchase  offer  is 
warranted,  the  Agency  shall  promptly 
reestablish  just  compensation  and  offer 
that  amount  to  the  owner  in  writing. 

(h)  Coercive  action.  The  Agency  shall 
not  advance  the  time  of  condemnation, 
or  defer  negotiations  or  condenmation 
or  the  deposit  of  funds  with  the  court  or 
take  any  other  coercive  action  in  order 
to  induce  an  agreement  on  the  price  to 
be  paid  for  the  property. 

(i)  Administrative  settlement  The 
purchase  price  for  the  property  may 
exceed  the  amoimt  offered  as  just 
compensation  when  reasonable  efforts 
to  negotiate  an  agreement  at  that 
amount  have  failed  and  an  authorized 
Agency  official  approves  such 
administrative  settlement  as  being 
reasonable,  prudent  and  in  the  public 
interest  When  Federal  funds  pay  for  or 
participate  in  acquisition  costs,  a 
written  justification  shall  be  prepared 
which  indicates  that  available 
information  (e.g.,  appraisals,  recent 
court  awards,  estimated  trial  costs,  or 
valuation  problems)  supports  such  a 
settlement 

(j)  Payment  before  taking  possession. 
Before  requiring  the  owner  to  surrender 
possession  of  the  real  property,  the 
Agency  shall  pay  the  agreed  purdiase 
price  to  the  owner,  or  in  the  case  of  a 
condemnation,  deposit  with  the  court 
for  tiie  benefit  of  the  owner,  an  amount 
not  less  than  the  Agency's  approved 
appraisal  of  the  fair  market  value  of 
such  property,  or  the  court  award  of 
comi>ensation  in  the  condemnation 
proceeding  for  the  property.  In 
exceptional  circumstances,  with  the 
prior  approval  of  the  owner,  the  Agency 
may  obtain  a  right-of-entiy  for 
construction  purposes  before  making 
payment  available  to  an  owner. 

(k)  Uneconomic  remnant  If  the 
acquisition  of  only  a  portion  of  a 
property  would  leave  the  owner  with  an 
imeconomic  remnant  the  Agency  shall 
offer  to  acquire  the  uneconomic  remnant 
along  with  the  portion  of  the  property 
needed  for  the  project  (See  §  24.2(u).) 

(I)  Inverse  condenmation.  If  the 
Agency  intends  to  acquire  any  interest 
in  real  property  by  exercise  of  the  power 
of  eminent  domain,  it  shall  institute 
formal  condemnation  proceedings  and 
not  intentionally  make  it  necessary  for 
the  owner  to  institute  legal  proceedings 
to  prove  the  fact  of  the  taking  of  the  real 
property. 

(m)  Fair  rental  If  the  Agency  permits 
a  former  owner  or  tenant  to  occupy  the 
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real  property  after  aupiiiitloo  for  a 
■hort  tern  ore  period  adbyect  to 
tenntnation  by  (he  Agency  on  ahort 
notice,  the  rent  ahall  not  exceed  the  fair 
mwket  rent  for  auch  oocnpancy. 


924.103    Crilarlalori 

(a)  Skuiderds  of  etppramal.  The  format 
and  level  of  dooMaentatiaa  for  an 
appraisal  depead  oa  the  osmpiexity  at 
the  ^tpraisal  piahleoL  The  Agency  ahaU 
deveJi^  aaiaiiiHiiB  atafidarda  for 
^pmiaale  coMMlent  with  eatabKahed 
and  canawoiy  aocepted  appraiaal 
practice  for  tlvMe  acquisitions  which,  by 
virtue  of  their  low  vahie  or  limiriicity,  do 
not  reipiire  the  in-depft  analysis  and 
presentation  necessary  in  a  detailed 
appraisal  A  detailed  appraisal  shall  be 
prepared  for  aU  «ther  acquisitions.  A 
detailed  appraisal  shall  reflect 
nationally  recognized  ai^atsal 
standards,  indudii^  to  the  extent 
appropriate,  the  Uaifbrm  Appraisal 
StaoEbrds  ior  Federsl  Land  Acquisition. 
An  afiMvisal  raost  contain  sufficient 
dociunentatioB.  including  valuation  data 
and  the  appraiaer's  analysiB  of  that  data, 
to  support  his  or  her  opinion  of  valae.  At 
a  minimum,  a  detailed  appraisal  shall 
cootain  the  foUowiqg  items: 

(1)  Hie  purpose  and/or  the  function  of 
the  appraisal,  a  definition  of  the  estate 
being  i4>ptaiaed,  aad  a  statement  of  the 
assBmfMtians  aad  limidng  conditioM 
affecting  the  appraisal. 

(2J  An  adcqaate  deacripdon  of  the 
physical  charaolatistics  of  the  property 
being  appraised  {and.  in  the  case  of  a 
partial  acqaisition.  an  adequate 
descriptioB  of  the  remainiag  property),  a 
statement  of  the  known  aad  observed 
encuaibrancea,  if  any,  title  infonnatian. 
location,  zoning,  present  ase.  an 
analysis  of  higheat  and  best  ase.  and  at 
least  a  S-year  sales  history  of  the 
property. 

(3)  All  reievMt  and  rebafafe 
approadhes  to  vahie  consistent  with 
commonly  aooepted  prafesaional 
appraisal  praotiaes.  When  snffident 
market  sales  data  are  available  to 
reliably  sopport  the  fair  invket  value  for 
the  specific  appraisal  problem 
enooanlered,  the  Agency,  at  its 
discretion,  may  nqaire  only  the  market 
approach,  if  more  than  one  appioach  is 
utilized,  there  shall  be  an  analysis  and 
reconcihation  of  appreachee  to  value 
that  are  salficient  to  support  the 
appraiser's  opiaioa  of  value. 

(4)  A  description  of  ciHnparable  sales, 
inolading  a  dncrifjtion  of  all  relevant 
phystcai  legal  and  eooBoaac  factors 
such  as  parties  to  the  transaction, 
source  and  method  of  financing,  and 
verifioatioR  by  a  party  iowalved  in  the 
transaction. 


(5)  A  atatament  of  (he  value  of  the  real 
property  to  be  acquired  and.  for  a  partial 
acqaiafttion.  a  statement  of  the  value  ef 
the  damages  and  benefits,  if  any,  to  the 
remaining  real  property. 

(6)  Hm  e^ctive  date  of  valuation, 
dale  of  appraisal,  signature,  and 
certification  of  the  appraiser. 

(b)  Influence  of  Hie  project  on  fast 
compen§ahon.  To  the  extent  permitted 
under  applicaUe  law,  ^  appraiser 
shall  disregard  any  decrease  or  increase 
in  the  fair  maricet  value  of  Ute  real 
property  caused  by  the  project  for  which 
the  property  is  to  be  acquired,  or  by  the 
likelihood  that  the  property  would  be 
acquired  for  the  project,  otfier  dian  that 
due  to  pbysicel  deterioration  within  the 
reasonable  control  of  the  owner. 

(c)  Owner  retention  of  improvementa. 
If  the  owner  of  a  real  property 
improvement  is  permitted  to  retain  it  for 
removal  from  the  project  site,  the 
amount  to  be  offered  for  tiie  interest  in 
the  real  property  to  be  acquired  shall  be 
not  less  than  the  difference  between  the 
amoant  determined  to  be  just 
compensation  for  the  owner's  entire 
interest  in  the  real  property  and  the 
salvage  value  {defined  at  |  24.2(qQ  of 
the  TCltaiiied  improvement. 

(d^  QpaSficationa  of  appraisers.  The 
Agency  shall  establish  criteria  for 
detormining  the  miniininn  qualifications 
of  appraisers.  Appraiser  qnaBBcaticms 
shall  be  consistent  with  the  level  of 
difficulty  t)f  the  appraisal  assignment. 
The  Agency  shall  review  the  experience, 
education,  training,  and  odier 
qualifications  of  appraisers,  including 
review  appraisers,  and  utilize  only  those 
determined  to  be  qualified. 

[e]  Conflict  of  interest.  No  appraiser 
or  review  appraiser  shaH  have  any 
interest.  direrX  or  imfirect,  in  tfie  real 
property  beiixg  appraised  for  the  Agency 
that  would  in  any  way  conflict  wifli  the 
preparaQon  or  review  of  ^e  appraisal 
Coinpeusalhni  for  making  an  appraisal 
shall  not  be  based  on  the  unount  of  the 
vahtation.  No  appraiser  shall  act  as  a 
negotiator  for  real  property  which  that 
person  has  appraised,  except  that  the 
Agency  may  permit  the  same  person  to 
both  appraise  and  negotiate  an 
acquisition  where  the  value  of  the 
acquisition  is  $2,500.  or  less. 


924.te4    ftovtaarafi 

The  Agency  shall  have  an  appraisal 
review  process  and,  at  a  miniranm: 

(a)  A  qaalified  reviewing  appraiser 
shall  examine  all  appraisals  to  assure 
that  they  meet  appficable  appraisal 
requirements  and  shall,  prior  to 
acceptance,  seek  necessary  corrections 
or  revisions. 

tb)  If  :ttia  reviewing  appraiser  is 
unable  to  approve  or  recommend 


approval  of  an  appraisal  as  an  adequate 
basis  for  the  establishment  of  just 
compensation,  and  it  is  determined  that 
it  is  not  practical  to  obtain  an  additional 
appraisal  the  reviewing  appraiser  may 
develop  appraisal  documentation  in 
accordance  with  {  24.103  to  support  an 
approved  or  recommended  value. 

[c]  The  review  appraiser's 
certification  of  the  recommended  or 
approved  vahie  of  the  property  shall  be 
set  forth  in  a  signed  statement  which 
identifies  the  appraisal  reports  reviewed 
and  explains  the  basis  for  such 
recommendation  or  approval.  Any 
damages  or  benefits  to  any  remaining 
property  shaH  aho  be  identified  in  the 
statement. 

t24.10S    AoqutsMonofl 


(a)  AoqtBsitiom  of  impnrveinents. 
Wlien  acquiring  any  interest  in  real 
property,  the  Agency  shall  offer  to 
acquire  at  least  an  equal  interest  in  all 
boildiRgs,  atructairea,  or  other 
improveawnts  located  apoa  the  real 
property  to  be  acqaired.  which  it 
requires  to  be  removed  or  wMch  it 
deterounea  wiU  be  adversely  affected  by 
the  use  to  which  auch  real  property  will 
be  pot.  This  shall  indude  any 
improveneat  of  a  tenant-owner  who  has 
the  right  or  obligation  to  leanve  the 
imppoveaient  at  the  expiration  of  the 
leaae  tana. 

(b)  Improvements  considered  to  be 
real  property.  Any  building,  strueture,  or 
other  improvement,  which  would  be 
considered  to  be  real  property  if  owned 
by  the  owner  of  the  real  property  on 
which  it  is  located,  shall  be  considered 
to  be  real  proper^  fw  purposes  of  this 
Subpart. 

fc)  Appraisal  and  establishment  of 
just  conqjensation  for  tenant-otvned 
improvements,  fust  compensation  for  a 
tenant-owned  improvement  is  the 
amount  which  the  improvement 
contributes  to  tfie  fair  market  value  of 
the  whole  property  or  its  salvage  value, 
whichever  is  greater.  (Salvage  value  is 
defined  at  S  24.2(q).) 

(d)  Special  conditions.  No  payment 
shall  be  made  to  a  tenant-owner  for  any 
real  property  improvement  unless: 

(1)  Ttte  tenant-owner,  in  consideration 
for  the  payment,  assigns,  transfers,  and 
releases  to  the  Agency  all  of  the  tenant- 
owner's  right,  title,  and  interest  in  the 
improvement;  and 

(2)  The  owner  of  the  real  property  on 
which  the  improvement  is  located 
disclaims  all  interest  in  the 
improvement,  and 

(3)  The  payment  does  not  result  in  the 
duplication  of  any  compensation 
otherwise  authorized  by  law. 


(e)  Alternative  coBipetwatkm.  Nothing 
in  this  Subpart  shall  be  oanstnied  to 
deprive  the  tenant-owner  of  any  rig^t  to 
reject  payment  under  this  Subpart  and 
to  obtain  payment  for  such  property 
interests  in  aocordance  with  o^er 
applicable  law. 

924.106    Expanaaskicidanlaitotranafar 
of  IMa  to  ttw  Aflancy. 

(a)  The  owner  of  the  real  property 
shall  be  reimbursed  for  all  reasonable 
expenses  the  owner  necessarily  incurred 
for 

(1)  Recording  fees,  transfer  taxes, 
documentary  stamps,  evidence  of  title, 
boundary  surveys,  legal  descriptions  of 
the  real  property,  and  similar  expenses 
incidental  to  conveying  the  real  property 
to  the  Agency.  However,  the  Agency  is 
not  required  to  pay  costs  solely  required 
to  perfect  the  owner's  title  to  the  real 
property;  and 

(2)  Penalty  costs  and  other  charges  for 
prepayment  of  any  preexisting  recorded 
mortgage  entered  into  in  good  faith 
encumbering  the  real  property;  and 

(3)  The  pro  rata  portion  of  any  prepaid 
real  property  taxes  which  are  allocable 
to  the  period  after  the  Agency  obtains 
title  to  the  property  or  effective 
possession  of  it,  whichever  is  earlier. 

(b)  Whenever  feasible,  the  Agency 
shall  pay  these  costs  directly  so  that  the 
owner  will  not  have  to  pay  such  costs 
and  then  seek  reimbursement  from  the 
Agency. 

9  24.107   Certain  IWQaHon  axpanaaa. 

The  owner  of  tiie  real  property  shall 
be  reimbiu'sed  for  any  reasonable 
expenses,  including  reasonable  attorney, 
appraisal,  and  engineering  fees,  which 
the  owner  actually  incurred  because  of  a 
condemnation  proceeding,  if: 

(a)  The  final  judgment  of  the  court  is 
that  the  Agency  cannot  acquire  the  real 
property  by  condemnation;  or 

(b)  Hie  condemnation  proceeding  is 
abandoned  by  the  Agency  other  than 
under  an  agreed-upon  settlement;  or 

(c)  The  court  having  jurisdiction 
renders  a  judgment  in  favor  of  the 
owner  in  an  inverse  condemnation 
proceeding  or  the  Agency  effects  a 
settlement  of  such  proceeding. 

924.100    Oonattone. 

An  owner  whose  real  property  is 
being  acquired  may,  after  being  fully 
informed  by  the  Agency  of  the  right  to 
receive  just  compensadon  for  such 
property,  donate  such  property  or  any 
part  thereot  any  interest  Uierein,  or  any 
compensation  paid  therefor,  to  the 
Agency  as  such  owner  shall  determine. 
The  Agency  is  responsible  for  assuring 
that  an  appraisal  of  the  real  property  is 
obtained  unless  the  owner  releases  the 


Agency  from  such  oUigatitm,  except  as 
provided  in  1 24.102(cX2). 


924.201    IHaposa. 

This  Sulq)art  prescribes  general 
requirements  governing  the  provision  of 
relocation  payments  and  other 
relocation  assistance  in  Uiis  part 


924.202 

These  requirements  apply  to  the 
relocation  of  any  displaced  person  as 
defined  at  S  24.2(g). 


924.203   nalocaHon i 

(a)  General  information  notice.  As 
soon  as  feasiUe,  a  person  scheduled  to 
be  displaced  shell  be  furnished  widi  a 
general  written  description  of  die 
displacing  agency's  relocation  program 
which  does  at  least  the  following: 

(1)  Infoims  die  person  that  he  or  she 
may  be  displaced  for  the  project  and 
generally  describes  the  relocation 
payment(8)  for  which  the  person  may  be 
eligible,  the  basic  conditions  of 
eligibility,  and  the  procedures  for 
obtaining  the  payment(s). 

(2)  Informs  the  person  that  he  or  she 
will  be  given  reasonable  relocation 
advisory  services,  including  referrals  to 
replacement  properties,  help  in  filing 
payment  claims,  and  other  necessary 
assistance  to  help  die  person 
successfoUy  relocate. 

(3)  Informs  the  person  that  he  or  she 
will  not  be  required  to  move  widiout  at 
least  90  days'  advance  written  notice 
(see  paragraph  (c)  of  this  section),  and 
informs  any  person  to  be  displaced  from 
a  dwelling  Uiat  he  or  she  cannot  be 
required  to  move  permanently  unless  at 
least  one  comparable  replacement 
dwelling  has  been  made  available. 

(4)  Describes  the  person's  right  to 
appeal  the  Agency's  determination  as  to 
a  person's  application  for  assistance  for 
which  a  person  may  be  eligible  under 
diispart. 

(b)  Notice  of  relocation  eligibility. 
Eligibility  for  relocation  assistance  shall 
begin  on  the  date  of  initiation  of 
negotiations  (defined  in  §  24.2(k))  for  the 
occupied  property.  When  this  occurs, 
the  Agency  shall  promptly  notify  all 
occupants  in  writing  of  their  eligibility 
for  applicable  relocation  assistance. 

(c)  Ninety-day  notice. 

(1)  General.  No  lawful  occupant  shall 
be  required  to  move  unless  he  or  she  has 
received  at  teast  90  days  advance 
written  notice  of  the  earliest  date  by 
which  he  or  she  may  be  required  to 
move. 

(2)  Timing  of  notice.  The  displadi^ 
agency  may  issue  the  notice  90  days 


before  it  expects  the  person  to  be 
displaoed  or  earlier. 

(3)  Content  of  notice.  The  90-day 
notice  shall  either  state  a  specific  date 
as  the  eariiest  date  by  which  the 
occupant  may  be  required  to  move,  or 
state  that  die  occupant  will  receive  a 
further  notice  indicating,  at  least  30  days 
in  advance,  die  specific  date  by  which 
he  or  she  must  move,  if  the  90^y 
notice  is  issued  before  a  comparable 
replacement  dwelling  is  made  available, 
the  Dotioe  ■mat  state  clearly  diat  the 
occupant  will  not  have  to  move  eariier 
than  90  days  after  such  a  dwelling  is 
made  available.  (See  f  24.204(a).) 

(4)  Urgent  need.  In  unusual 
cirouaMtances,  an  occupant  may  be 
required  to  vacate  the  propCTty  on  less 
than  90  days  advance  written  notice  if 
the  displacii^  agency  determines  diet  a 
90-day  notice  is  impracticable,  such  as 
when  the  person's  continued  occupancy 
of  the  property  wrould  constitote  a 
substential  danger  to  health  or  safety.  A 
copy  of  the  Agency's  determination 
shaU  be  included  in  the  apphcable  case 
file. 


924.204 


Of 


(a)  Genera/.  No  person  to  be  displaced 
shall  be  required  to  move  from  his  or  her 
dwelling  unless  at  least  one  omparaUe 
replacement  dwelling  (defined  at 

S  24.2(d))  has  been  nude  available  to 
the  person.  Vt^iere  possible,  three  or 
more  comparable  replacement  dwellings 
shall  be  nude  available.  A  comparable 
replacement  dwelling  will  be  considered 
to  have  been  made  available  to  a 
person,  if: 

(1)  The  person  is  informed  of  its 
location;  and 

(2)  The  person  has  sufficient  time  to 
negotiate  and  enter  into  a  purchase 
agreement  or  lease  for  the  property:  and 

(3)  Subject  to  reasonable  safeguards, 
the  person  is  assured  of  receiving  the 
relocation  assistance  and  acquisition 
payment  to  which  the  person  is  entitled 
in  sufficient  time  to  complete  the 
purchase  or  lease  of  the  property. 

(b)  Circamstancea  permitting  waiver. 
The  Federal  ag«icy  funding  the  project 
may  grant  a  waiver  of  the  policy  in 
paragraph  (a)  of  this  section  in  any  case 
where  it  is  demonstrated  that  a  person 
must  move  because  of: 

(1)  A  major  disaster  as  defined  in 
section  102(c)  of  die  Disaster  Relief  Act 
of  1974  (42  U.S.C.  5121);  or 

(2)  A  presidentially  declared  national 
emergency:  or 

(3)  Another  emergency  which  requires 
immediate  vacation  of  the  real  property, 
such  as  when  continued  occupancy  of 
the  displacement  dwelHng  constitutes  a 
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substantial  danger  to  the  health  or 
safety  of  the  occupants  or  the  public, 
(c)  Basic  conditions  of  emergency 
move.  Whenever  a  person  is  required  to 
relocate  for  a  temporary  period  because 
of  an  emergency  as  described  in 
paragraph  (b)  of  this  section,  the  Agency 
shall: 

(1)  Take  whatever  steps  are  necessary 
to  assure  that  the  person  is  temporarily 
relocated  to  a  decent,  safe,  and  sanitary 
dwelling:  and 

(2)  Pay  the  actual  reasonable  out-of- 
pocket  moving  expenses  and  any 
reasonable  increase  in  rent  and  utility 
costs  inciured  in  connection  with  the 
temporary  relocation:  and 

(3)  Make  available  to  the  displaced 
person  as  soon  as  feasible,  at  least  one 
comparable  replacement  dwelling.  (For 
purposes  of  filing  a  claim  and  meeting 
the  eligibility  requirements  for  a 
relocation  payment,  the  date  of 
displacement  is  the  date  the  person 
moves  from  the  temporarily-occupied 
dwelling.) 

9^A  4AC       ftalnrfilnn  «lannl«fi    ■  it,, lam,, 
mjon    ffMOGMwn  pMnfMiQi  aoviMKy 


(a)  Relocation  planning.  During  the 
early  stages  of  development.  Federal 
and  Federal-aid  programs  or  projects 
shall  be  planned  in  such  a  manner  that 
the  problems  associated  with  the 
displacement  of  individuals,  families, 
businesses,  farms,  and  nonprofit 
organizations  are  recognized  and 
solutions  are  developed  to  minimize  the 
adverse  impacts  of  displacement.  Such 
planning,  where  appropriate,  shall 
precede  any  action  by  an  Agency  which 
will  cause  displacement,  and  should 
include  an  evaluation  of  program 
resources  available  to  cany  out  timely 
and  orderiy  relocations.  Planning  may 
involve  a  relocation  survey  or  study 
which  may  include  the  following: 

(1)  An  estimate  of  the  number  of 
households  to  be  displaced  including 
information  such  as  owner/tenant 
status,  estimated  value  and  rental  rates 
of  properties  to  be  acquired,  family 
characteristics,  and  special 
consideration  of  the  impacts  on 
minorities,  the  elderly,  large  families, 
and  the  handicapped  when  applicable. 

(2)  An  estimate  of  the  number  of 
comparable  replacement  dwellings  in 
the  area  (including  price  ranges  and 
rental  rates)  that  may  be  available  to 
fuinil  the  needs  of  those  households 
displaced.  When  an  adequate  supply  of 
comparable  housing  is  not  expected  to 
be  available,  consideration  of  last  resort 
housing  actions  should  be  instituted. 

(3)  An  estimate  of  the  number,  type 
and  size  of  the  businesses,  farms,  and 
nonproflt  organizations  to  be  displaced 


and  the  approximate  number  of 
employees  that  may  be  affected. 

(4)  Consideration  of  any  special 
relocation  advisory  servioefl  that  may  be 
necessary  from  the  displacing  agency 
and  other  cooperating  agencies. 

(b)  Loans  for  planning  and 
preliminary  expenses.  In  the  event  that 
an  Agency  elects  to  consider  using  the 
duplicative  provision  in  section  215  of 
the  Uniform  Act  which  permits  the  use 
of  project  funds  for  loans  to  cover 
planning  and  other  preliminary 
expenses  for  the  development  of 
additional  housing,  the  lead  agency  will 
estabUsh  criteria  and  procedures  for 
such  use  upon  the  request  of  the  Federal 
agency  funding  the  program  or  project 

(c)  Relocation  assistance  advisory 
services.  (1)  General.  The  Agency  shall 
carry  out  a  relocation  assistance 
advisory  program  which  satisfies  the 
requirements  of  Title  VI  of  the  Civil 
RighU  Act  of  1964  (42  U.S.C.  2000d  et 
seq.).  Title  VIII  of  the  Civil  Rights  Act  of 
1968  (42  U.S.C.  3601  et  seq.).  and 
Executive  Order  11063  (27  FR 11527, 
November  24. 1962),  and  offers  the 
services  described  in  paragraph  (c)(2)  of 
this  section.  If  the  Agency  determines 
that  a  person  occupying  property 
adjacent  to  the  real  property  acquired 
for  the  project  is  caused  substantial 
economic  injury  because  of  such 
acquisition,  it  may  offer  advisory 
services  to  such  person. 

(2)  Services  to  be  provided.  The 
advisory  program  shall  include  such 
measures,  facilities,  and  services  as  may 
be  necessary  or  appropriate  in  order  to: 

(i)  Determine  the  relocation  needs  and 
preferences  of  each  person  to  be 
displaced  and  explain  the  relocation 
payments  and  other  assistance  for 
which  the  person  may  be  eligible,  the 
related  eligibility  requirements,  and  the 
procedures  for  obtaining  such 
assistance.  This  shall  include  a  personal 
interview  with  each  person. 

(ii)  Provide  current  and  continuing 
information  on  the  availability,  purchase 
prices,  and  rental  costs  of  comparable 
replacement  dwellings,  and  explain  that 
the  person  cannot  be  required  to  move 
imless  at  least  one  comparable 
replacement  dwelling  is  made  available 
as  set  forth  in  {  24.204(a). 

(A)  As  soon  as  feasible,  the  Agency 
shall  inform  the  person  hi  writing  of  the 
specific  comparable  replacement 
dwelling  and  the  price  or  rent  used  for 
establishing  the  upper  limit  of  the 
replacement  housing  payment  (see 
§  24.403  (a)  and  (b))  and  the  basis  for  the 
determination,  so  that  the  person  is 
aware  of  the  maximum  replacement 
housing  payment  for  which  he  or  she 
may  qualify. 


(B)  Where  feasible,  housing  shall  be 
inspected  prior  to  being  made  available 
to  assure  diat  it  meets  applicable 
standards.  (See  S  24.2  (d)  and  (f).)  If  such 
an  inspection  is  not  made,  the  person  to 
be  displaced  shall  be  notified  that  a 
replacement  housing  payment  may  not 
be  made  unless  the  replacement 
dwelling  is  subsequently  inspected  and 
determined  to  be  decent,  safe,  and 
sanitary. 

(C)  Whenever  possible,  minority 
persons  shall  be  given  reasonable 
opportunities  to  relocate  to  decent,  safe, 
and  sanitary  replacement  dwellings,  not 
located  in  an  area  of  minority 
concentration,  that  are  within  their 
financial  means.  This  policy,  however, 
does  not  require  an  Agency  to  provide  a 
person  a  larger  payment  than  is 
necessary  to  enable  a  person  to  relocate 
to  a  comparable  replacement  dwelling. 

(D)  All  persons,  especially  the  elderly 
and  handicapped,  shall  be  offered 
transportation  to  inspect  housing  to 
which  they  are  referred. 

(iii)  Provide  current  and  continuing 
information  on  the  availability,  purchase 
prices,  and  rental  costs  of  comparable 
and  suitable  commerical  and  farm 
properties  and  locations.  Assist  any 
person  displaced  from  a  business  or 
farm  operation  to  obtain  and  become 
established  in  a  suitable  replacement 
location. 

(iv)  Minimize  hardships  to  persons  in 
adjusting  to  relocation  by  providing 
counseling,  advice  as  to  other  sources  of 
assistance  that  may  be  available,  and 
such  other  help  as  may  be  appropriate. 

(v)  Supply  persons  to  be  displaced 
with  appropriate  information  concerning 
Federal  and  State  housing  programs, 
disaster  loan  and  other  programs 
administered  by  the  Small  Business 
Administration,  and  other  Federal  and 
State  programs  offering  assistance  to 
displaced  persons,  and  technical  help  to 
persons  applying  for  such  assistance. 

(vi)  Any  person  who  occupies 
property  acquired  by  an  Agency,  when 
such  occupancy  began  subsequent  to  the 
acquisition  of  the  property,  and  the 
occupancy  is  permitted  by  a  short  term 
rental  agreement  or  an  agreement 
subject  to  termination  when  the 
property  is  needed  for  a  program  or 
project,  shall  be  eligible  for  advisory 
services,  as  determined  by  the  Agency. 

(d)  Coordination  of  relocation 
activities.  Relocation  activities  shall  be 
coordinated  with  project  woiic  and  other 
displacement-causing  activities  to 
ensure  that,  to  the  extent  feasible, 
persons  displaced  receive  consistent 
treatment  and  the  duplication  of 
functions  is  minimized.  (Also  see  I  24.6. 
Subpart  A.) 


924.2QS   EvteHoa  lor  cause. 

Eviction  for  cause  must  conform  to 
applicable  State  and  local  law.  Any 
person  who  has  lawfully  occupied  the 
real  prq|>erty,  but  who  is  later  evicted 
for  cause  on  or  after  the  date  of  the 
initiation  of  negotiations,  retains  the 
right  to  the  relocation  payments  and 
other  assistance  set  forth  in  this  part. 
For  purposes  of  determining  eligibility 
for  relocation  payments,  the  date  of 
di^lacement  is  the  date  the  person 
moves  or  the  date  a  comparable 
replacement  dwelling  is  made  available, 
whichever  is  later.  This  section  applies 
only  if  the  Agency  had  intended  to 
displace  the  person. 

S  24.207    QeiMcal  fquiremento— ctelms  for 


(a)  Documentation.  Any  claim  for  a 
relocation  payment  shall  be  supported 
by  such  documentation  as  may  be 
reasonably  required  to  sui^xul  expenses 
incurred,  such  as  bills,  certified  prices, 
appraisals,  or  other  evidence  of  such 
expenses.  A  displaced  person  must  be 
provided  reasonable  assistance 
necessary  to  complete  and  file  any 
required  claim  for  payment. 

(b)  Expeditious  payments.  The 
Agency  shall  review  claims  in  an 
expeditious  manner.  The  claimant  shall 
be  promptiy  notified  as  to  any 
additional  documentation  that  is 
required  to  support  the  claim.  Payment 
for  a  claim  shaU  be  made  as  soon  as 
feasible  following  receipt  of  sufficient 
documentation  to  support  the  claim. 

(c)  Advance  payments.  If  a  person 
demonstrates  the  need  for  an  advance 
relocation  payment  in  order  to  avoid  or 
reduce  a  harship,  the  Agency  shall  issue 
the  payment,  subject  to  such  safeguards 
as  are  appropriate  to  ensure  that  the 
objective  of  the  payment  is 
accomplished. 

(d)  Time  for  filing.  (1)  All  claims  for  a 
relocation  payment  shall  be  filed  with 
the  Agency  within  18  months  after 

(i)  For  tenants,  the  date  of 
displacement; 

(ii)  For  owners,  the  date  of 
displacement  or  the  date  of  the  final 
payment  for  the  acquisition  of  the  real 
property,  whichever  is  later. 

(2)  This  time  period  i^all  be  waived 
by  the  Agency  for  good  cause. 

(e)  Multiple  occupants  of  one 
displacement  dwelling.  If  two  or  more 
occupants  of  the  displacement  dwelling 
move  to  separate  replacement 
dwellings,  each  occupant  is  entitled  to  a 
reasonable  prorated  share,  as 
determined  by  the  Agency,  of  any 
relocation  payments  that  would  have 
been  made  if  the  occupants  moved 
together  to  a  comparaUe  replacement 
dwelling.  However,  if  the  Agency 


determines  that  two  or  more  occupants 
maintained  separate  hou-seholds  within 
the  same  dwelling,  such  occupants  have 
separate  entitlements  to  relocation 
payments. 

(f)  Deductions  from  relocation 
payments.  An  Agency  shall  deduct  the 
amount  of  any  advance  relocation 
payment  from  the  relocation  payment(s) 
to  which  a  displaced  person  is  otherwise 
enUtied.  Similarly,  a  Federal  agency 
shall,  and  a  State  agency  may,  deduct 
from  relocation  payments  any  rent  that 
the  displaced  person  owes  the  Agency; 
provided  that  no  deduction  shall  be 
made  if  it  would  prevent  die  displaced 
person  from  obtaining  a  comparable 
replacement  dwelling  as  required  by 

S  24.204.  The  Agency  shall  not  withhold 
any  part  of  a  relocation  payment  to  a 
displaced  person  to  satisfy  an  obligation 
to  any  other  creditor. 

(g)  Notice  of  denial  of  claim.  If  the 
Agency  disapproves  all  or  part  of  a 
payment  claimed  or  refuses  to  consider 
the  claim  on  its  merits  because  of 
untimely  filing  or  other  grounds,  it  shall 
promptly  notify  the  claimant  in  writing 
of  its  determination,  the  basis  for  its 
determination,  and  the  procedures  for 
appealing  that  determination. 

§  24.26s    Relocaliofi  peyfnenls  fio4 


No  relocation  payment  received  by  a 
displaced  person  under  this  part  shall  be 
considered  as  income  for  the  purpose  of 
the  Internal  Revenue  Code  of  1954,  or  for 
the  purpose  of  determining  the  eligibility 
or  the  extent  of  eligibility  of  any  person 
for  assistance  under  die  Social  Security 
Act  or  any  other  Federal  law,  except  for 
any  Federal  law  providing  low-hicome 
housing  assistance. 

Subpert  D— Payments  for  HcMrtng  and 
Related  Expanses 

$24,301    Payment  for  actual  raasonabte 
moving  and  related  expenses    rsaldentlsl 


Any  displaced  owner-occupant  or 
tenant  of  a  dwelling  who  qualifies  as  a 
displaced  person  (defined  at  §  24.2(g))  is 
entitled  to  payment  of  his  or  her  actual 
moving  and  related  expenses,  as  the 
Agency  determines  to  be  reasonable 
and  necessary,  including  expenses  for 

(a)  Transportation  of  the  displaced 
person  and  personal  property. 
Transportation  costs  for  a  distance 
beyond  50  miles  are  not  eligible,  unless 
the  Agency  determines  that  relocation 
beyond  SO  miles  is  justified. 

(b)  Packing,  crating,  unpacking,  and 
uncrating  of  the  personal  property. 

(c)  Disconnecting,  dismantling, 
removing,  ittassembling,  and  reinstalling 
relocated  household  appliances,  and 
other  personal  property. 


(d)  Storage  of  die  personal  property 
for  a  period  not  to  exceed  12  months, 
unless  die  Agency  determines  that  a 
longer  period  is  necessary. 

(e)  Insurance  for  the  replacement 
value  of  the  property  in  connection  with 
the  move  and  necessary  storage. 

(f)  The  replacement  value  of  property 
lost,  stolen,  or  damaged  in  the  process  of 
moving  (not  throu^  the  fault  or 
negligence  of  the  displaced  person,  his 
or  her  agent,  or  employee)  where 
insurance  covering  such  loss,  theft,  or 
damage  is  not  reasonably  available. 

(g)  Other  moving-related  expenses 
that  are  not  listed  as  ineligible  under 

S  24.305,  as  the  Agency  detennines  to  be 
reasonable  and  necessary. 

■Of  MOVIIIQ 


S24J02    Find 
axpcnsea~~faeidsiilW 

Any  person  displaced  from  a  dwelling 
or  a  seasonal  residence  is  entitled  to 
receive  an  ejqiense  and  dislocation 
allowance  as  an  alternative  to  a 
payment  for  actual  moving  and  related 
expenses  under  S  24.301.  This  allowance 
shall  be  determined  according  to  the 
applicable  schedule  approved  by  the 
Federal  Highway  Administratioa  except 
that  the  expense  and  dislocation 
allowance  to  a  person  occupying  a 
furnished  one-room  unit  shared  by  more 
than  one  odier  person,  or  a  person 
whose  residential  move  is  pierformed  by 
an  Agency  at  no  cost  to  the  person,  shall 
be  limited  to  $50. 


§24.303    Paymsntfor 


(a)  Eligible  costs.  Any  business  or 
farm  operation  which  quaKfies  as  a 
displaced  person  (defined  at  i  24.2(g))  is 
entitied  to  payment  for  sudi  actual 
moving  and  related  expenses,  as  the 
Agency  determines  to  be  reasonable 
and  necessary,  including  expenses  for 

(1)  Transportation  of  personal 
property.  Tiansp<Htation  costs  for  a 
distance  beyond  50  miles  are  not 
eligible,  unless  the  Agency  determines 
that  relocation  beyond  50  miles  is 
justified. 

(2)  Packing,  crating,  unpadcing,  and 
uncrating  of  the  personal  property. 

(3)  Disconnecting,  dismantling, 
removing,  reassembling,  and  reinstalling 
relocated  machinery,  equipment,  and 
other  personal  property,  including 
substitute  personal  property  describe  at 
S  24.303(a)(12.  This  includes  connection 
to  utilities  available  nearby.  It  also 
includes  modifications  to  die  personal 
property  necessary  to  adapt  it  to  the 
replacement  structure,  the  replacement 
site,  or  the  utilities  at  the  replacement 
site,  and  modifications  necessary  to 
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adapt  the  utilities  at  the  replacement 
site  to  the  personal  property.  (Expenses 
for  providing  utilities  from  the  right-of- 
way  to  the  building  br  improvement  are 
excluded.)  - 

""(4J  Storage  of  the  personal  property 
fbi'^a  period  not  to  exceed  12  months, 
unless  the  Agency  determines  that  a 
longer  period  is  necessary. 

(5)  Insurance  for  the  replacement 
value  of  the  personal  property  in 
connection  with  the  move  and  necessary 
storage. 

(6)  Any  license,  permit,  or  certiBcation 
required  of  the  displaced  person  at  the 
replacement  location.  However,  the 
payment  may  be  based  on  the  remaining 
useful  life  of  the  existing  license,  permit. 
or  certification. 

(7)  The  replacement  value  of  property 
lost,  stolen,  or  damaged  in  the  process  of 
moving  (not  through  the  fault  or 
negligence  of  the  displaced  person,  his 
or  her  agent,  or  employee)  where 
insurance  covering  such  loss,  theft,  or 
damage  is  not  reasonably  available. 

(8)  Professional  services  necessary 
for: 

(i)  Planning  the  move  of  the  personal 

property, 
(ii)  Moving  the  personal  property,  and 
(iii)  Instalfing  the  relocated  personal 

property  at  the  replacement  location. 

(9)  Relettering  signs  and  replacing 
stationery  on  hand  at  the  time  of 
displacement  that  are  made  obsolete  as 
a  result  of  the  move. 

(10)  Actual  direct  loss  of  tangible 
personal  property  incurred  as  a  result  of 
moving  or  discontinuing  the  business  or 
farm  operation.  The  payment  shall 
consist  of  the  lesser  of: 

(i)  Theiair  market  value  of  the  item 
for  continued  use  at  the  displacement 
site,  less  the  proceeds  from  its  sale.  (To 
be  eligible  for  payment,  the  claimant 
must  make  a  good  faith  effort  to  sell  the 
personal  property,  unless  the  Agency 
determines  that  such  effort  is  not 
necessary.  When  payment  for  property 
loss  is  claimed  for  goods  held  for  sale, 
the  fair  market  value  shall  be  based  on 
the  cost  of  the  goods  to  the  business,  not 
the  potential  selling  price.);  or 

(ii)  The  estimated  cost  of  moving  the 
item,  but  with  no  allowance  for  storage. 
(If  the  business  or  farm  operation  is 
discontinued,  the  estimated  costs  shall 
be  based  on  a  moving  distance  of  50 
miles.) 

(11)  The  reasonable  cost  incurred  in 
attempting  to  sell  an  item  that  is  not  to 
be  relocated. 

[IZ]  Purchase  of  substitute  personal 
property.  If  an  item  of  personal  property 
which  is  used  as  part  of  a  business  or 
farm  operation  is  not  moved  but  is 
promptly  replaced  with  a  substitute  item 
that  performs  a  comparable  function  at 


the  replacement  site,  the  displaced 
person  is  entitled  to  payment  of  the 
lesser  of: 

(i)  The  cost  of  the  substitute  item, 
including  installation  costs  at  the 
replacement  site,  minus  any  proceeds 
from  the  sale  or  trade-in  of  the  replaced 
item;  or 

(ii)  The  estimated  cost  of  moving  and 
reinstalling  the  replaced  item  but  with 
no  allowance  for  storage.  At  the 
Agency's  discretion,  the  estimated  cost 
for  a  low  cost  or  uncomplicated  move 
may  be  based  on  a  single  bid  or 
estimate. 

(13)  Searching  for  a  replacement 
location.  A  displaced  business  or  farm 
operation  is  entiUed  to  reimbursement 
for  actual  expenses,  not  to  exceed 
$1,000,  as  the  Agency  determines  to  be 
reasonable,  which  are  incurred  in 
searching  for  a  replacement  location, 
including: 

(i)  Transportation. 

(ii)  Meals  and  lodging  away  from 
home. 

(iii)  Time  spent  searching,  based  on 
reasonable  salary  or  earnings. 

(iv)  Fees  paid  to  a  real  estate  agent  or 
broker  to  locate  a  roplacement  site, 
exclusive  of  any  fees  or  commissions 
related  to  the  purchase  of  such  site. 

(14)  Other  moving-related  expenses 
that  are  not  Usted  as  ineligible  under 

{  24.30S,  as  the  Agency  determines  to  be 
reasonable  and  necessary. 

(b)  Notification  and  inspection.  The 
following  requirements  apply  to 
payments  under  this  section: 

(1)  The  Agency  shall  inform  the 
displaced  person,  in  writing,  of  the 
requirements  of  paragraphs  (b)  (2)  and 
(3)  of  this  section  as  soon  as  possible 
after  the  initiation  of  negotiations.  This 
information  may  be  included  in  the 
relocation,  information  provided  to  the 
displaced  oerson  as  set  forth  in  8  24.203. 

(2)  The  displaced  person  must  provide 
the  Agency  reasonable  advance  written 
notice  of  the  approximate  date  of  the 
start  of  the  move  or  disposition  of  the 
personal  property  and  a  list  of  the  items 
to  be  moved.  However,  the  Agency  may 
waive  this  notice  requirement  after 
documenting  its  file  accordingly. 

(3)  The  displaced  person  must  permit 
the  Agency  to  make  reasonable  and 
timely  inspections  of  the  personal 
property  at  both  the  displacement  and 
replacement  sites  and  to  monitor  the 
move. 

(c)  Self-moves.  If  the  displaced  person 
elects  to  take  full  responsibility  for  the 
move  of  the  business  or  farm  operation, 
the  Agency  may  make  a  payment  for  the 
person's  moving  expenses  in  an  amount 
not  to  exceed  the  lower  of  two 
acceptable  bids  or  estimates  obtained 
by  the  Agency  or  prepared  by  quaUfied 


staff.  At  the  Agency's  discretion,  a 
payment  for  a  low  cost  or 
uncomplicated  move  may  be  based  on  a 
single  bid  or  estimate. 

(d)  Transfer  of  ownership.  Upon 
request  and  in  accordance  with 
applicable  law,  the  claimant  shall 
transfer  to  the  Agency  o%vnership  of  any 
personal  property  that  has  not  been 
moved,  sold,  or  traded  in. 

(e)  Advertising  signs.  The  amount  of  a 
payment  for  direct  loss  of  an  advertising 
sign  which  is  personal  property  shall  be 
the  lesser  of: 

(1)  The  depreciated  reproduction  cost 
of  the  sign,  as  determined  by  the 
Agency,  less  the  proceeds  from  its  sale; 
or 

(2)  The  estimated  cost  of  moving  the 
sign,  but  with  no  allowance  for  storage. 

f  24.304    Ftxed  peyinent  for  inovinQ 

(a)  Business.  A  displaced  business 
may  be  eligible  to  choose  a  Hxed 
payment  in  lieu  of  the  payments  for 
achial  moving  and  related  expenses, 
and  actual  reasonable  reestablishment 
expenses  provided  by  §§  24.303  and 
24.306.  Such  fbced  payment,  except  for 
payment  to  a  nonprofit  organization, 
shall  equal  the  average  annual  net 
earnings  of  the  business,  as  computed  in 
accordance  with  paragraph  (e)  of  this 
section,  but  not  less  than  $1,000  nor 
more  than  $20,000.  The  displaced 
business  is  eligible  for  the  payment  if 
the  Agency  determines  that: 

(1)  The  business  o«vns  or  rents 
personal  property  which  must  be  moved 
in  connection  with  such  displacement 
and  for  which  an  expense  would  be 
incurred  in  such  move;  and,  the  business 
vacates  or  relocates  from  its 
displacement  site. 

(2)  The  business  cannot  be  relocated 
without  a  substantial  loss  of  its  existing 
patronage  (clientele  or  net  earnings).  A 
business  is  assumed  to  meet  this  test 
imless  the  Agency  determines  that  it 
will  not  suffer  a  substantial  loss  of  its 
existing  patronage;  and 

(3)  The  business  is  not  part  of  a 
commercial  enterprise  having  more  than 
three  other  entities  which  are  not  being 
acquired  by  the  Agency,  and  which  are 
under  the  same  ownership  and  engaged 
in  the  same  or  similar  business 
activities. 

(4)  The  business  is  not  operated  at  a 
displacement  dwelling  solely  for  the 
purpose  of  renting  such  dwelling  to 
others. 

(5)  The  business  contributed 
materially  to  the  income  of  the 
displaced  person  during  the  2  taxable 
years  prior  to  displacement  (see 

5  24.2(e)). 
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(b)  Detennining  the  number  of 
businesses.  In  determining  whether  two 
or  more  displaced  legal  entities 
constitute  a  single  business  which  is 
entitled  to  only  one  fixed  payment,  all 
pertinent  factors  shall  be  considered, 
including  the  extent  to  which: 

(1)  The  same  premises  and  equipment 
are  shared; 

(2)  Substantially  identical  or 
interrelated  business  functions  are 
carried  out  and  business  and  fmancial 
affairs  are  commingled; 

(3)  The  entities  are  held  out  to  the 
public  and  to  those  customarily  dealing 
with  them,  as  one  business;  and 

(4)  The  same  person  or  closely  related 
persons  own,  control,  or  manage  the 
affairs  of  the  entities. 

(c)  Farm  operation.  A  displaced  farm 
operation  (defined  at  S  24.2(i))  may 
choose  a  fixed  payment  in  lieu  of  the 
payments  for  actual  moving  and  related 
expenses  and  actual  reasonable 
reestablishment  expenses,  in  an  amount 
equal  to  its  average  fumual  net  earnings 
as  computed  in  accordance  with 
paragraph  (e)  of  this  section,  but  not  less 
than  $1,000  nor  more  than  $20,000.  In  the 
case  of  a  partial  acquisition  of  land 
which  was  a  farm  operation  before  the 
acquisition,  the  fixed  payment  shall  be 
made  only  if  the  Agency  determines 
that: 

(1)  The  acquisition  of  pert  of  the  land 
caused  4he  operator  to  be  displaced 
from  the  farm  operation  on  die 
remaining  land;  or 

(2)  The  partial  acquisition  caused  a 
substantial  change  in  the  nature  of  the 
farm  operation. 

(d)  Nonprofit  organization.  A 
displaced  nonprofit  organization  may 
choose  a  fixed  payment  of  $2,500,  in  Ueu 
of  the  payments  for  actual  moving  and 
related  expenses  and  actual  reasonable 
reestabUshment  expenses,  if  the  Agency 
determines  that  it  cannot  be  relocated 
without  a  substantial  loss  of  existing 
patronage  (membership  or  clientele).  A 
nonprofit  organization  is  assumed  to 
meet  this  test,  unless  the  Agency 
demonstrates  otherwise. 

(e)  A  verage  annual  net  earnings  of  a 
business  or  farm  operation.  The  average 
annual  net  earnings  of  a  business  or 
farm  operation  are  one-half  of  its  net 
earnings  before  Federal.  State,  and  local 
income  taxes  during  the  2  taxable  yean 
immediately  prior  to  the  taxable  year  in 
which  it  was  displaced.  If  the  business 
or  farm  was  not  in  operation  for  the  full 
2  taxable  years  prior  to  displacement, 
net  earnings  shall  be  based  on  the 
actual  period  of  operation  at  the 
displacement  site  during  the  2  taxable 
years  prior  to  displacement,  projected  to 
an  annual  rate.  Average  annual  net 
earnings  may  be  based  upon  a  different 


period  of  time  when  the  Agency 
determines  it  to  be  more  equitable.  Net 
earnings  include  any  compensation 
obtained  from  the  business  or  farm 
operation  by  its  owner,  the  owner's 
spouse,  and  dependents.  The  displaced 
person  shall  furnish  the  Agency  proof  of 
net  earnings  through  income  tax  returns, 
certified  financial  statements,  or  other 
reasonable  evidence  which  the  Agency 
determines  is  satisfactory. 

§24.305    ln«ligil)te  moving  and  related 
•xpensss. 

A  displaced  person  is  not  entitled  to 
payment  fon 

(a)  The  cost  of  moving  any  structure 
or  other  real  property  improvement  in 
which  the  displaced  person  reserved 
ownership.  However,  this  part  does  not 
preclude  the  computation  under 

S  24.401(c)(4)(iii);  or 

(b)  Interest  on  a  loan  to  cover  moving 
expenses;  or 

(c)  Loss  of  goodwill;  or 

(d)  Loss  of  profits;  or 

(e)  Loss  of  trained  employees;  or 

(f)  Any  additional  operating  expenses 
of  a  business  or  farm  operation  inciured 
because  of  operating  in  a  new  location 
except  as  provided  in  S  24.306(a)(10);  or 

(g)  Personal  injury;  or 

(h)  Any  legal  fee  or  other  cost  for 
preparing  a  claim  for  a  relocation 
payment  or  for  representing  the  clahnant 
before  the  Agency;  or 

(i)  E}q}enses  for  seardiing  for  a 
replacement  dwelling:  or 

(J)  Physical  changes  to  the  real 
property  at  the  replacement  location  of 
a  business  or  farm  operation  except  as 
provided  in  §  24.303(a)(3)  and 
§  24.306(a);  or 

(k)  Costs  for  storage  of  personal 
property  on  real  property  already  owned 
or  leased  by  the  displaced  person. 

Z4.dlW     HMCIaDIMIinMni 


In  addition  to  the  payments  available 
under  fi  24.303  of  this  subpart,  a  small 
busfaiess,  as  defined  in  §  24.2(r),  farm  or 
nonprofit  organization  may  be  eligible  to 
receive  a  payment,  not  to  exceed 
$10,000,  for  expenses  actually  incurred 
in  relocating  and  reestabUshing  such 
small  business,  farm  or  nonprofit 
organization  at  a  replacement  site. 

(a)  Eligible  expenses.  Reestablishment 
expenses  must  be  reasonable  and 
necessary,  as  determined  by  the 
Agency.  They  may  include,  but  are  not 
limited  to,  the  following: 

(1)  Repain  or  improvements  to  the 
replacement  real  property  as  required 
by  Federal,  State  or  local  law,  code  or 
ordinance. 

(2)  Modifications  to  the  replacement 
property  to  accommodate  the  business 


operation  or  make  replacement 
structures  suitable  for  conducting  the 
business. 

(3)  Construction  and  installation 
costs,  not  to  exceed  $1,500  for  exterior 
signing  to  advertise  the  business. 

(4)  Provision  of  utilities  from  right-of- 
way  to  improvements  on  the 
replacement  site. 

(5)  Redecoration  or  replacement  of 
soiled  or  worn  surfaces  at  the 
replacement  site,  such  as  paint 
panelling,  or  carpeting. 

(6)  Licenses,  fees  and  permits  when 
not  paid  as  part  of  moving  expenses. 

(7)  Feasibility  surveys,  soil  testing  and 
marketing  studies. 

(8)  Advertisement  of  replacement 
location,  not  to  exceed  $1,500. 

(9)  Professional  services  in  connection 
with  the  purchase  or  lease  of  a 
replacement  site. 

(10)  Increased  costs  of  operation 
during  the  fust  two  yeare  at  the 
replacement  site,  not  to  exceed  $5,000, 
for  such  items  as: 

(i)  Lease  or  rental  charges. 
(ii)  Personal  or  real  property  taxes, 
(iii)  Insurance  premiums,  and 
(iv)  UtiUty  charges,  excluding  impact 
fees. 

(11)  Impact  fees  or  one-time 
assessments  for  anticipated  heavy 
utility  usage. 

(12)  Other  items  that  the  Agency 
considos  essential  to  the 
reestablishment  of  die  business. 

(13)  Expenses  in  excess  of  the 
re^atory  maximums  set  forth  in 
paragraphs  (a)(3),  (8)  and  (10)  of  this 
section  may  be  considered  eligible  if 
large  and  legitimate  disparities  exist 
between  costs  of  operation  at  the 
displacement  site  and  costs  of  operation 
at  an  otherwise  similar  reidaoement  site. 
In  such  cases  the  regulatory  limitation 
for  reimbursement  of  such  costs  may,  at 
the  request  of  the  Agency,  be  waivwi  by 
the  Federal  agency  funding  the  program 
or  project  but  in  no  event  shall  total 
costs  payable  under  this  section  exceed 
the  $104XX)  statutory  maximum. 

(b)  Ineligible  expenses.  The  following 
is  a  nonexclusive  listing  of 
reestablishment  expenditures  not 
considered  to  be  reasonable,  necessary, 
or  otherwise  eligible: 

(1)  Purchase  of  capital  assets,  such  as, 
office  furniture,  filing  cabinets, 
machinery  or  trade  fixtures. 

(2)  Purchase  of  manufacturing 
materials,  production  supplies,  product 
inventory  or  other  items  used  in  the 
normal  course  of  the  business  operation. 

(3)  Interior  or  exterior  refurbishments 
at  the  replacement  site  which  are  for 
aesthetic  purposes,  except  as  provided 
in  paragraph  (a)(5]  of  this  section. 
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(4)  Interest  on  oMaey  borrowed  to 
make  the  move  or  purchase  the 
replacement  property. 

(5)  Paymeot  to  a  part-time  business  in 
the  home  which  does  not  contribute 
materially  to  the  household  income. 

(6)  Payment  to  a  person  whose  sole 
business  at  a  displacement  dwelling  is 
the  rental  of  such  dwelling  to  others. 

S  24.3S7    OtooraUonary  utNNy  rdooalion 


(a)  Whenever  a  program  or  prefect 
undertaken  by  a  diqilacing  agency 
causes  the  relocation  of  a  utility  facility 
(see  {{  24.2(y)  and  (z)]  and  the 
relocation  of  the  facility  creates 
extraordinary  expenses  for  its  owner, 
the  displacing  agency  may,  at  its  option, 
make  a  relocation  payment  to  the  owner 
for  all  or  part  of  such  expenses,  if  the 
following  criteria  are  met: 

(1)  The  utility  facility  legally  occupies 
State  or  local  government  property,  or 
property  over  which  the  State  or  local 
government  has  an  easement  or  right-of- 
way;  and 

(2)  The  utility  facility's  right  of 
occupancy  thereon  is  pursuant  to  State 
law  or  local  ordinance  specifically 
authorizing  such  use,  or  where  such  use 
and  occupancy  has  been  granted 
through  a  franchise,  use  and  occupancy 
permit,  or  other  similar  agreement;  and 

(3)  Relocation  of  the  utility  facility  is 
required  by  and  is  incidental  to  the 
primary  purpose  of  the  project  or 
program  undertaken  by  the  displacing 
agency:  and 

(4)  There  is  no  Federal  law,  other  than 
the  Unifimn  Act  which  clearly 
establishes  a  policy  for  the  pa3rment  of 
utility  moving  costs  that  is  applicable  to 
the  displadng  agency's  program  or 
project;  and 

(5)  State  or  local  government 
reimbursement  for  utility  moving  costs 
or  payment  of  such  costs  by  the 
displacing  agency  is  permitted  by  State 
statute. 

(b)  For  the  purposes  of  this  section  the 
term  "extraordinary  expenses"  means 
those  expenses  which,  in  the  opinion  of 
the  displacing  agency,  are  not  routine  or 
predictable  expenses  relating  to  the 
utility's  occupancy  of  rights-of-way,  and 
are  not  ordinarily  budgeted  as  operating 
expenses,  unless  the  owner  of  the  utility 
facility  has  explicitly  and  knowingly 
agreed  to  bear  such  expenses  as  a 
condition  for  use  of  the  property,  or  has 
voluntarily  agreed  to  be  resfransible  for 
such  expenses. 

(c)  A  relocation  payment  to  a  utility  . 
facility  owner  for  movmg  costs  under 
this  section  may  not  exceed  the  cost  to 
functionally  restore  the  service 
disrupted  by  the  federally  assisted 
program  or  project,  less  any  increase  in 


value  of  the  new  facility  and  salvage 
value  of  the  old  facility.  The  displacing 
agency  and  the  utility  facility  owner 
shall  reach  prior  agreement  on  die 
nature  of  the  utility  relocation  work  to 
be  accomplished,  the  eligibility  of  the 
work  for  reimbursement,  the 
responsibilities  for  financing  and 
accomplishing  the  work,  and  the  method 
of  accumulating  costs  and  making 
payment.  (See  Appendix  A.  1 24.307.) 


Subpart  E—Raptocement  Hotnlng 
Payments 

S  24.401    Reptocamant  housing  payment 
for  180-day  twwnaownf-occupanta. 

(a)  Eligibility.  A  displaced  person  is 
eligible  for  the  replacement  housing 
payment  for  a  180-day  homeowner- 
occupant  if  the  person: 

(1)  Has  actually  owned  and  occupied 
the  displacement  dwelling  for  not  less 
than  180  days  immediately  prior  to  the 
initiation  of  negotiations:  and 

(2)  Purchases  and  occupies  a  decent, 
safe,  and  sanitary  replacement  dwelling 
within  one  year  after  the  later  of  the 
following  dates  (except  that  the  Agency 
may  extend  such  one  year  period  for 
good  cause): 

(i)  The  date  the  person  receives  final 
payment  for  the  displacement  dwelling 
or,  in  the  case  of  condemnation,  the  date 
the  required  amount  is  deposited  in  the 
court,  or 

(ii)  The  date  the  person  moves  from 
the  displacement  dwelling. 

(b)  Amoant  of  payment.  The 
replacement  housing  payment  for  an 
eligible  180-day  homeowner-occupant 
may  not  exceed  $22,500.  (See  also 

§  24.404.)  The  payment  under  this 
subpart  is  limited  to  the  amount 
necessary  to  relocate  to  a  comparable 
replacement  dwelling  within  one  year 
from  the  date  the  displaced  homeowner- 
occupant  is  paid  for  the  displacement 
dwelling,  or  the  date  such  person  is 
initially  o&red  a  comparable 
replacement  dwelling,  whichever  is 
later.  The  payment  shall  be  the  sum  of: 

(1)  The  amount  by  which  the  cost  of  a 
replacement  dwelling  exceeds  the 
acquisition  cost  of  the  displacement 
dwelling,  as  determined  in  accordanoe 
with  paragraph  (c)  of  this  section;  and 

(2)  The  increased  interest  costs  and 
other  debt  service  costs  which  are 
incurred  in  connection  with  the 
mortgage(s)  on  the  replacement 
dwelling,  as  determined  in  accordance 
with  paragraph  (d)  of  this  section:  and 

(3)  The  reasonable  expenses 
incidential  to  the  piutiiase  of  the 
replacement  dwelling,  as  determined  in 
accordance  with  paragraph  (e)  of  this 
section. 


(c)  Price  differential. — (1)  Basic 
computation.  The  price  differential  to  be 
paid  under  paragraph  (b)(1)  of  this 
section  is  the  amount  which  must  be 
added  to  the  acquisition  coat  of  the 
displacement  dwelling  to  provide  a  total 
amount  equal  to  the  lesser  of: 

(i)  The  reasonable  cost  of  a 
comparable  replacement  dwelHng  as 
determined  in  accordance  with 
S  24.403(a):  or 

(ii)  The  pnrdiase  price  of  the  decent.  . 
safe,  and  sanitary  replacement  dwelling 
actually  purchased  and  occupied  by  the 
displaced  person. 

(2)  Mixed-use  and  multifamily 
properties.  If  the  displacement  dwelling 
was  pari  of  a  property  that  contained 
another  dwelling  unit  and/or  space  used 
for  nonresidential  purposes,  and/or  is 
located  on  a  lot  larger  than  typical  for 
residential  purposes,  only  that  portion  of 
the  acquisition  payment  which  is 
actually  attributable  to  the  displacement 
dwelling  shall  be  considered  its 
acquisition  cost  when  computing  the 
price  differential. 

(3)  Insurance  proceeds.  To  the  extent 
necessary  to  avoid  duplicate 
compensation,  the  amount  of  any 
insurance  proceeds  received  by  a  person 
in  connection  with  a  loss  to  the 
displacement  dwelling  due  to  a 
catastrophic  occurrence  (fire,  flood,  etc.) 
shall  be  included  in  the  acquisition  cost 
of  the  displacement  dwelling  when 
computing  the  price  diHerential.  (Also 
see  9  24.3.) 

(4)  Owner  retention  of  displacement 
dwelling.  If  the  owner  retains  ownership 
of  his  or  her  dwelling,  moves  it  from  the 
displacement  site,  and  reoccupies  it  on  a 
replacement  site,  the  purchase  price  of 
the  replacement  dwelling,  shall  be  the 
sum  of: 

(i)  The  coat  of  moving  and  restoring 
the  dwelling  to  a  condition  comparable 
to  that  prior  to  the  move;  and 

(ii)  The  cost  of  making  the  unit  a 
decent,  safe,  and  sanitary  replacement 
dwelling  (defined  at  5  24.2(0):  and 

(iii)  The  current  fair  market  vdiue  for 
residential  use  of  the  replacement  site 
(see  Appendix  A  of  this  part,  S  24.401(c) 
(4)  (iii)),  unless  the  claimant  rented  the 
displacement  site  and  there  is  a 
reasonable  opportunity  for  the  claimant 
to  rent  a  suitable  replacement  site;  and 

(iv)  Tlie  retention  value  of  the 
dwelling,  if  such  retention  value  is 
reflected  in  the  "acquisition  cost"  used 
when  computing  the  replacement 
housing  payment. 

(d)  Increased  mortgage  interest  costs. 
The  displacing  agency  shall  determine 
the  factors  to  be  used  in  computing  the 
amount  to  be  paid  to  a  displaced  person 
under  paragraph  (b)(2)  of  this  section. 


The  payment  shall  be  an  amount  which 
will  reduce  the  mortgage  balance  on  the 
replacement  dwelling  to  an  amount 
which  could  be  amortized  with  the  same 
monthly  payment  for  principal  and 
interest  as  that  for  the  mortgage(8]  on 
the  displacement  dwelling.  In  addition, 
payments  shall  include  other  debt 
service  costs,  if  not  paid  as  incidental 
costs,  and  shall  be  based  only  on  bona 
fide  mortgages  that  were  valid  liens  on 
the  displacement  dwelling  for  at  least 
180  days  prior  to  the  initiation  of 
negotiations.  Paragraphs  (d)  (l)-(5)  of 
this  section  shall  apply  to  the 
computation  of  the  increased  mortgage 
interest  costs  payment,  which  payment 
shall  be  contingent  upon  a  mortgage 
being  placed  on  the  replacement 
dwelling. 

(1)  The  payment  shall  be  based  on  the 
unpaid  mortgage  balances  on  the 
displacement  dwelling:  however,  in  the 
event  the  person  obtains  a  smaller 
mortgage  than  the  mortgage  balance 
computed  in  the  buydown 
determination,  the  payment  will  be 
prorated  and  reduced  accordingly.  (See 
Appendix  A.) 

In  the  case  of  a  home  equity  loan  the 
unpaid  balance  shall  be  that  balance 
which  existed  180  days  prior  to  the 
initiation  of  negotiations  or  the  balance 
on  the  date  of  acquisition,  whichever  is 
less. 

(2)  The  payment  shall  be  based  on  the 
remaining  term  of  the  mortgage(s)  on  the 
displacement  dwelling  regardless  of  the 
term  of  the  new  mortgage. 

(3)  The  interest  rate  on  the  new 
mortgage  used  in  determining  the 
amount  of  the  payment  shall  not  exceed 
the  prevailing  fixed  interest  rate  for 
conventional  mortgages  currently 
charged  by  mortgage  lending  institutions 
in  the  area  in  which  the  replacement 
dwelling  is  located. 

(4)  Purchaser's  points  and  loan 
origination  or  assumption  fees,  but  not 
seller's  points,  shall  be  paid  to  the 
extent: 

(i)  They  are  not  paid  as  incidental 
expenses; 

(ii)  They  do  not  exceed  rates  normal 
to  similar  real  estate  transactions  in  the 
area; 

(iii)  The  Agency  determines  them  to 
be  necessary;  and 

(iv)  The  computation  of  such  points 
and  fees  shall  be  based  on  the  unpaid 
mortgage  balance  on  the  displacement 
dwelling,  less  the  amount  determined  for 
the  reduction  of  such  mortgage  balance 
under  this  section. 

(5)  The  displaced  person  shall  be 
advised  of  the  approximate  amount  of 
this  payment  as  soon  as  the  facts 
relative  to  the  person's  current 
mortgages  are  known  and  the  payment 


shall  be  made  available  at  the  time  of 
closing  on  the  replacement  dwelling. 

(e)  Incidental  expenses.  The 
incidental  expenses  to  be  paid  under 
paragraph  (b)(3)  of  this  section  or 
S  24.402(c)(1)  are  those  necessary  and 
reasonable  costs  actually  incurred  by 
the  displaced  person  incident  to  the 
purchase  of  a  replacement  dwelling,  and 
customarily  paid  by  the  buyer, 
including: 

(1)  Legal,  closing,  and  related  costs, 
including  those  for  title  search, 
preparing  conveyance  instruments, 
notary  fees,  preparing  surveys  and  plats, 
and  recording  fees. 

(2)  Lender,  FHA.  or  VA  application 
and  appraisal  fees. 

(3)  Loan  origination  or  assumption 
fees  that  do  not  represent  prepaid 
interest. 

(4)  Certification  of  structural 
soundness  and  termite  inspection  when 
required. 

(5)  Credit  report. 

(6)  Owner's  and  mortgagee's  evidence 
of  title.  e.g..  tide  insurance,  not  to 
exceed  the  costs  for  a  comparable 
replacement  dwelling. 

(7)  Escrow  agent's  fee. 

(8)  State  revenue  or  documentary 
stamps,  sales  or  transfer  taxes  (not  to 
exceed  the  costs  for  a  comparable 
replacement  dwelling). 

(9)  Such  other  costs  as  the  Agency 
determines  to  be  incidental  to  the 
purchase. 

(f)  Rental  assistance  payment  for  180- 
day  homeowner.  A  180-day  hoineowner- 
occupant.  who  could  be  eligible  for  a 
replacement  housing  payment  imder 
paragraph  (a)  of  this  section  but  elects 
to  rent  a  replacement  dwelling,  is 
eligible  for  a  rental  assistance  payment 
not  to  exceed  $5,250,  computed  and 
disbursed  in  accordance  with 
S  24.402(b). 

§  24.402    Raplacament  housing  payment 
for  90slay  occupants. 

(a)  Eligibility.  A  tenant  or  owner- 
occupant  displaced  from  a  dwelling  is 
entided  to  a  payment  not  to  exceed 
$5,250  for  rental  assistance,  as  computed 
in  accordance  with  paragraph  (b)  of  this 
section,  or  downpayment  assistance,  as 
computed  in  accordance  with  paragraph 
(c)  of  this  section,  if  such  displaced 
person: 

(1)  Has  actually  and  lawfully  occupied 
the  displacement  dwelling  for  at  least  90 
days  immediately  prior  to  the  initiation 
of  negotiations;  and 

(2)  Has  rented,  or  purchased,  and 
occupied  a  decent,  safe,  and  sanitary 
replacement  dwelling  within  1  year 
(unless  the  Agency  extends  this  period 
for  good  cause)  after. 


(i)  For  a  tenant,  the  date  he  or  she 
moves  fit>m  the  displacement  dwelling, 
or 

(ii)  For  an  owner-occupant,  the  later 
of: 

(A)  The  date  he  or  she  receives  final 
payment  for  the  displacement  dwelling, 
or  in  the  case  of  condemnation,  the  date 
the  required  amount  is  deposited  with 
the  court;  or 

(B)  The  date  he  or  she  moves  from  the 
displacement  dwelling. 

(b)  Rental  assistance  payment — (1) 
Amount  of  payment.  An  eligible 
displaced  person  who  rents  a 
replacement  dwelling  is  entiUed  to  a 
payment  not  to  exceed  $5,250  for  rental 
assistance.  (See  also  S  24.404.)  Such 
payment  shall  be  42  times  the  amount 
obtained  by  subtracting  the  base 
monthly  rental  for  the  displacement 
dwelling  from  the  lesser  of: 

(i)  The  monthly  rent  and  estimated 
average  monthly  cost  of  utilities  for  a 
comparable  replacement  dwelling;  or 
(ii)  The  monthly  rent  and  estimated 
average  monthly  cost  of  utilities  for  the 
decent  safe,  and  sanitary  replacement 
dwelling  actually  occupied  by  the 
displaced  person. 

(2)  Base  monthly  rental  for 
displacement  dwelling.  The  base 
monthly  rental  for  the  displacement 
dwelling  is  the  lesser  of: 

(i)  The  average  monthly  cost  for  rent 
and  utiUties  at  the  displacement 
dwelling  for  a  reasonable  period  prior  to 
displacement  as  determined  by  the 
Agency.  (For  an  owner-occupant  use 
the  fair  market  rent  for  the  displacement 
dwelling.  For  a  tenant  who  paid  little  or 
no  rent  for  the  displacement  dwelling, 
use  the  fair  market  rent  unless  its  use 
would  result  in  a  hardship  because  of 
the  person's  income  or  other 
circumstances;  or 

(ii)  Thirty  (30)  percent  of  the  person's 
average  gross  household  income.  (If  the 
person  refuses  to  provide  appropriate 
evidence  of  income  or  is  a  dependent 
the  base  monthly  rental  shall  be 
established  solely  on  the  criteria  in 
paragraph  (b)(2)(i)  of  this  section.  A  full 
time  student  or  resident  of  an  institution 
may  be  assumed  to  be  a  dependent 
unless  the  person  demonstrates 
otherwise.) 

(3)  Manner  of  disbursement  A  rental 
assistance  payment  may,  at  the 
Agency's  discretion,  be  disbursed  in 
either  a  lump  sum  or  in  installments. 
However,  except  as  limited  by 
S  24.403(g),  the  full  amount  vests 
immediately,  whether  or  not  there  is  any 
later  change  in  the  person's  income  or 
rent  or  in  the  condition  or  location  of 
the  person's  housing. 
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(c)  Downpayment  assistance 
paymenL—-{l]  Amount  of  payment  An 
eligible  displaced  person  who  purchases 
a  replacement  dwelUng  is  entitled  to  a 
downpayment  assistance  payment  in 
the  amount  the  person  would  receive 
under  paragraph  (b)  of  this  section  if  the 
person  rented  a  cora|Mrable 
replacement  dwelling.  At  the  discretion 
of  the  Agency,  a  downpayment 
assistance  payment  may  be  increased  to 
any  amount  not  to  exceed  $5,250. 
However,  the  payment  to  a  displaced 
homeowner  shall  not  exceed  the  amount 
the  owner  would  receive  imder 
9  24.401(b)  if  he  or  she  met  the  180-day 
occupancy  requirement.  An  Agency's 
discretian  to  provide  the  maximum 
payment  shaU  be  exercised  in  a  uniform 
and  consistent  manner,  so  that  eligible 
displaced  persons  in  like  circumstances 
are  treated  equally.  A  displaced  person 
eligible  to  receive  a  payment  as  a  180- 
day  owner-occupant  under  \  24.401(a)  is 
not  eligible  for  this  payment.  (See  also 
Appendix  A  of  Oiis  part,  |  24.402(c).) 

(2)  Application  of  payment  The  full 
amount  of  the  replacement  housing 
payment  for  downpajrment  assistance 
must  be  applied  to  the  purchase  price  of 
the  replacement  dwelling  and  related 
incidental  expoises. 

S  24.403    AddWoiMlntfseflevenilng 


(a)  Determining  cost  of  comparable 
replacement  dwelling.  The  upper  limit  of 
a  replacement  housing  payment  shall  be 
based  on  the  oost  of  a  comparable 
replacement  dwelling  (defined  at 
S  24.2(d)). 

(1)  If  available,  at  least  three 
comparable  replacement  dwellings  shall 
be  examined  and  the  payment  computed 
on  the  basis  of  the  dwelling  most  nearly 
representative  of,  and  equal  to,  or  better 
than,  the  displacement  dwelling.  An 
adjustment  shall  be  made  to  the  asking 
price  of  any  dwelling,  to  the  extent 
justified  by  local  market  data  (see  also 

S  24.205(a)(2)).  An  obviously  overpriced 
dwelling  may  be  ignored. 

(2)  If  the  site  of  the  comparable 
replacement  dwelling  lacks  a  major 
exterior  attribute  of  the  displacement 
dwelling  site,  (e.g.,  the  site  is 
significantiy  smaUer  or  does  not  contain 
a  swimming  pool),  the  value  of  such 
attribute  shall  be  subtracted  from  the 
acquisition  cost  of  the  displacement 
dwelling  for  purposes  of  computing  the 
payment  If  the  acquisition  of  a  portion 
of  a  typical  residential  property  causes 
the  displacement  of  the  owner  from  the 
dwelling  and  the  remainder  is  a 
buildable  residential  lot,  the  Agency 
may  offer  to  purchase  the  entire 
property.  If  the  owner  refuses  to  sell  the 
remainder  to  the  Agency,  the  fair  market 


value  of  the  remainder  may  be  added  to 
the  acquisition  cost  of  the  displacement 
dwelling  for  purposes  of  computing  the 
replacement  housing  payment. 

(3)  To  the  extent  feasible,  comparable 
replacement  dwellings  shall  be  selected 
from  the  neighborhood  in  which  the 
displacement  dwelling  was  located  or,  if 
that  is  not  possible,  in  nearby  or  similar 
neighborhoods  where  housing  costs  are 
generally  the  same  or  higher. 

(b)  Inspection  of  replacement 
dwelling.  Before  making  a  replacement 
housing  payment  or  releasing  a  payment 
from  escrow,  the  Agency  or  its 
designated  representative  shall  inspect 
the  replaoement  dwelling  and  determine 
whether  it  is  a  decent,  safe,  and  sanitary 
dwelling  as  defined  at  i  24.2Cf). 

(c)  Purchase  of  replacement  dwelling. 
A  displaced  person  is  considered  to 
have  met  flie  requirement  to  purchase  a 
replaoement  dwelling,  if  the  person: 

(1)  Purchases  a  dwelling:  or 

(2)  Purchases  and  rehabilitates  a 
substandard  dwelling:  or 

(3)  Relocates  a  dwelling  which  he  or 
she  owns  or  purchases;  or 

(4)  Constructs  a  dwelUng  on  a  site  he 
or  she  owns  or  parchases:  or 

(5)  Contracts  for  the  purchase  or 
construction  of  a  dwelling  on  a  site 
provided  by  a  bulkier  or  on  a  ute  the 
person  owns  or  purchases. 

(6)  Cuirendy  owns  a  previously 
purchased  dwelling  and  site,  valuation 
of  which  shall  be  on  the  basis  of  current 
fair  madcet  value. 

(d)  Occupancy  requirements  for 
displacement  or  replacement  dwelling. 
No  person  shall  be  denied  eligibility  for 
a  replacement  housing  payment  solely 
because  the  person  is  unable  to  meet  the 
occupancy  requirements  set  forth  in 
these  regidations  for  a  reason  beyond 
his  or  her  controL  including: 

(1)  A  disaster,  an  emergency,  or  an 
imminent  threat  to  the  public  health  or 
welfare,  as  determined  by  the  President, 
the  Federal  agency  funding  the  project, 
or  the  displacing  agency;  or 

(2)  Another  reason,  such  as  a  delay  in 
the  construction  of  the  replacement 
dwelling,  military  reserve  duty,  or 
hospital  stay,  as  determined  by  the 
Agency. 

(e)  Conversion  of  payment  A 
displaced  person  who  initially  rents  a 
replacement  dwelling  and  receives  a 
rental  assistance  payment  imder 

i  Z4.402(b)  is  eligible  to  receive  a 
payment  under  5  24.401  or  i  24.402(c)  if 
he  or  she  meets  the  eKgibility  criteria  for 
such  payments,  including  purchase  and 
occupancy  within  the  prescribed  1-year 
period.  Any  portion  of  the  rental 
assistance  pajrment  that  has  been 
disbursed  shall  be  deducted  from  the 


payment  computed  under  §  24.401  or 
{  24.402(c). 

(f)  Payment  after  death.  A 
replacement  housing  payment  is 
personal  to  the  displaced  person  and 
upon  his  or  her  death  the  undisbursed 
portion  of  any  such  payment  shall  not 
be  paid  to  the  heirs  or  assigns,  except 
that: 

(1)  The  amount  attributable  to  the 
displaced  persons  period  of  actual 
occupancy  of  the  replacement  housing 
shall  be  piaid. 

(2)  The  fidl  payment  shall  be 
disbursed  in  any  case  in  which  a 
member  of  a  displaced  family  dies  and 
the  other  family  Biember(s)  continue  to 
occupy  a  decent  safe,  and  sanitary 
replacement  dwelling. 

(3)  Any  portion  of  a  replacement 
housing  payment  necessary  to  satisfy 
the  legal  obligation  of  an  estate  in 
connection  with  the  sdection  of  a 
replacement  dwelling  by  or  on  behalf  of 
a  deceased  person  shall  be  disbursed  to 
the  estate. 

§24.404    RaptaOMnwit  housing  Of  last 


(a)  Whenever  a  program  or  project 
cannot  proceed  on  a  timely  basis 
because  comparable  replacement 
dwellings  are  not  available  within  the 
monetary  limits  for  owners  or  tenants, 
as  specified  in  {  24.401  or  1 24.«)2,  as 
appropriate,  the  Agency  shall  provide 
additional  or  alternate  assistance  under 
the  provisions  of  this  subpart.  Any 
decision  to  provide  last  resort  housing 
assistance  must  be  adequately  justified 
either 

(1)  On  a  case-by-case  basis,  for  good 
cause,  which  means  that  appropriate 
consideration  has  been  given  to: 

(i)  The  availability  of  comparable 
housing  in  the  project  or  program  area; 
and 

(ii)  The  resources  available  to  provide 
comparable  housing;  and 

(iii)  The  individual  circumstances  of 
the  displaced  person;  or 

(2)  By  a  determination  that 

(i)  There  is  little,  if  any,  comparable 
replacement  housing  available  to 
displaced  persons  within  an  entire 
project  or  program  area;  and.  therefore  a 
case-by -case  justification  for  last  resort 
housing  assistance  is  not  necessary;  and 

(ii)  A  project  or  program  cannot  be 
advanced  to  completion  in  a  timely 
manner  without  last  resort  housing 
assistance;  and 

(iii)  The  method  selected  for  providing 
last  resort  housing  assistance  is  cost 
effective,  considering  all  elements  which 
contribute  to  total  project  or  program 
costs.  {Win  project  delay  justify  waiting 


Federal  RegUter  /  Vol.  53.  No.  140  /  Thursday.  July  21.  1988  /  Proposed  Rules  27821 


for  less  expensive  replacement  housing 
to  become  available?) 

(b)  Basic  rights  of  persons  to  be 
displaced.  Not  withstanding  any 
provision  of  this  subpart,  no  person 
shall  be  reqmred  to  move  from  a 
displacement  dwelling  unless 
comparable  replacement  housing  is 
available  to  such  person.  No  person  may 
be  deprived  of  any  rights  the  person 
may  have  imder  the  Uniform  Act  or  this 
part.  The  Agency  shall  not  require  any 
displaced  person  to  accept  a  dwelling 
provided  by  the  Agency  under  these 
procedures  (unless  the  Agency  and  the 
displaced  person  have  entered  into  a 
contract  to  do  so)  in  lien  of  any 
acquisition  payment  or  any  relocation 
payment  for  which  the  person  may 
otherwise  be  eligible. 

(c)  Methods  erf  providing  replacement 
housing.  Agencies  shall  have  broad 
latitude  in  implementing  this  subpart, 
but  implementation  shall  be  for 
reasonable  cost,  on  a  case-by-case  basis 
unless  an  exception  to  case-by-case 
analysis  is  justified  for  an  entire  project. 

(1)  The  methods  of  providing  housing 
of  last  resort  include,  but  are  not  limited 
to: 

(i)  A  replacement  housing  payment  in 
excess  of  the  limits  set  forth  in  S  24.401 
or  24.402.  A  rental  assistance  subsidy 
under  this  section  may  be  provided  in 
installments  or  in  a  lump  sum  at  the 
Agency's  discretion. 

(ii)  Rehabilitation  of  and /or  additions 
to  an  existing  replacement  dwelling. 

(iii)  The  construction  of  a  new 
replacement  dwelling. 

(iv)  The  provision  of  a  direct  loan, 
whidi  requires  regular  amortization  or 
deferred  repayment.  Ihe  loan  may  be 
unsecured  or  secured  by  ttie  real 
property.  The  loan  may  bear  interest  or 
be  interest-free. 

(v)  The  relocation,  and,  if  necessary 
rehabilitation  of  a  dwelling. 

(vi)  The  purchase  of  land  and/or  a 
replacement  dwelling  by  the  displacing 
agency  and  subsequent  sale  or  lease  to, 
or  exchange  with  a  displaced  person. 

(vii)  The  removal  of  barriers  to  the 
handicapped. 

(viii)  The  change  in  status  of  the 
displaced  person  from  tenant  to 
homeowner  when  it  is  more  cost 
effective  to  do  so,  as  in  cases  where  a 
downpayment  may  be  less  expensive 
than  a  last  resort  rental  assistance 
payment. 

(2)  Under  special  circumstances, 
modified  methods  of  providing  housing 
of  last  resort  permit  consideration  of: 

(i)  Replacement  housing  based  on 
space  and  physical  characteristics 
different  from  those  in  the  displacement 
dwelling.  (See  Appendix  A,  S  24.404.) 


(ii)  Upgraded,  but  smaller  replacement 
housing  diat  is  decent,  safe  and  sanitary 
and  adequate  to  accommodate 
individuals  or  families  displaced  from 
marginal  or  substandard  housing  with 
probable  functional  obsolescence. 

(Hi)  The  financial  means  of  a 
displaced  person  who  is  not  eligible  to 
receive  a  replacement  housing  payment 
because  of  failure  to  meet  lengtfi-of- 
occupancy  requirements  when 
comparable  replacement  rental  housing 
is  not  available  at  rental  rates  within 
30%  of  the  person's  gross  monthly 
household  income. 

Subpart  F— MobNe  Homes 

§24.501    AppUcaiiHity. 

This  Subpart  describes  the 
requirements  governing  the  provision  of 
relocation  payments  to  a  person 
displaced  from  a  mobile  home  and/or 
mobUe  home  site  who  meets  the  basic 
eligibility  requirements  of  this  part. 
Except  as  modified  by  this  Subpart,  such 
a  displaced  person  is  entitled  to  a 
moving  expense  payment  in  accordance 
with  Subpart  D  and  a  replacement 
housing  payment  in  accordance  with 
Subpart  E  to  the  same  extent  and 
subject  to  the  same  requirements  as 
persons  displaced  from  conventional 
dwellings. 


§24.50S    Moving  and  reMed 
mot>ll«  iMNnes. 

(a)  A  homeowner-occupant  displaced 
from  a  mobile  home  or  mobile  homesite 
is  entitled  to  a  payment  for  the  cost  of 
moving  his  or  her  mobile  home  on  an 
actual  oost  basis  in  accordance  with 

S  24.301.  A  non-occupant  owner  of  a 
rented  mobile  home  is  eligible  for  actual 
cost  reimbursement  under  §  24.303. 
However,  if  the  mobile  home  is  not 
acquired,  but  the  homeowner-occupant 
obtains  a  replacement  bousing  payment 
under  one  of  the  circumstances 
described  at  §  24.503(a)(3).  the  owner  is 
not  eligible  for  payment  for  moving  the 
mobile  homa 

(b)  The  following  rules  apply  to 
payments  for  actual  moving  expenses 
under  §  24.301: 

(1)  A  displaced  mobile  homeowner, 
who  moves  the  mobile  home  to  a 
replacement  site,  is  eligible  for  the 
reasonable  cost  of  disassembling, 
moving,  and  reassembling  any  attached 
appurtenances,  such  as  porches,  decks, 
skirting,  and  awnings,  which  were  not 
acquired,  anchoring  of  the  unit  and 
utility  "hook-up"  charges. 

(2)  If  a  mobile  home  requires  repairs 
and/ or  modifications  so  that  it  can  be 
moved  and/or  made  decent  safe  and 
sanitary,  and  the  Agency  determines 
that  it  would  be  economically  feasible  to 


incur  the  additional  expense,  the 
reasonable  cost  of  such  repairs  and/or 
modifications  is  reimbursable. 

(3)  A  nonretumable  mobile  home  paik 
entrance  fee  is  reimbursable  to  the 
extent  it  does  not  exceed  the  fee  at  a 
comparable  mobile  home  park,  if  the 
person  is  displaced  from  a  mobile  home 
park  or  the  Agency  determines  that 
payment  of  the  fee  is  necessary  to  effect 
relocation. 

§24.503    neptacement  housing  payment 
for  ISO^lay  mobOa  homMMMwr-occupants. 

(a)  A  displaced  owner-occupant  of  a 
mobile  home  is  entitled  to  a  replacement 
housing  payment  not  to  exceed  $22,500, 
under  §  24.401  if: 

(1)  The  person  both  owned  the 
displacement  mobile  home  and  occupied 
it  on  the  displacement  site  for  at  least 
180  days  immediately  prior  to  die 
initiation  of  negotiations; 

(2)  The  person  meets  the  otiier  basic 
eligibility  requirements  at  §  24.401(a); 
and 

(3)  The  Agency  acquires  the  mobile 
home  and/or  mobile  home  site,  or  the 
mobile  home  is  not  acquired  by  the 
Agency  but  the  owner  is  displaced  from 
the  mobile  home  because  the  Agency 
determines  that  die  mobile  home: 

(i)  Is  not  and  cannot  economically  be 
made  decent  safe,  and  sanitary:  or 

(ii)  Cannot  be  relocated  without 
substantial  damage  or  unreasonable 
cost:  or 

(iii)  Cannot  be  relocated  because 
there  is  no  available  comparable 
replacement  site;  or 

(iv)  Cannot  be  relocated  because  it 
does  not  meet  mobile  home  park 
entrance  requirements. 

(b)  If  the  mobile  home  is  not  acquired 
and  the  Agency  determines  that  it  is  not 
practical  to  relocate  it,  the  acquisition 
cost  of  the  displacement  dwelling  used 
when  computing  the  price  differential 
amount  described  at  §  24.401(c).  shall 
include  the  salvage  value  or  frade-in 
value  of  the  mobile  home,  whichever  is 
higher. 

§24.504    Baplaceroant housing paymant 
for  90-day  mobie  home  oocupanta. 

A  displaced  tenant  or  owner-occupant 
of  a  mobile  home  is  eligible  for  a 
replacement  housing  payment,  not  to 
exceed  $5,2S0,  under  §  24.402  if: 

(a)  The  person  actually  occupied  the 
displacement  mobile  home  on  the 
displacement  site  for  at  least  90  days 
immediately  prior  to  the  initiation  of 
negotiations; 

(b)  The  person  meets  the  other  basic 
eligibility  requirements  at  §  24.402(a): 
and 
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(c)  The  Agency  acquires  the  mobile 
home  and/or  mobile  home  site,  or  the 
mobile  home  is  not  acquired  by  the 
Agency  but  the  owner  or  tenant  is 
displaced  from  the  mobile  home  because 
of  one  of  the  circumstances  described  at 
i  24.503(a)(3). 

S24.50S  AddHlOfMl  nilM govwning 
flocatlon  payments  to  mobNa  Imnim 
occupants. 

(a)  Replacement  housing  payment 
based  on  dwelling  and  site.  Both  the 
mobile  home  and  mobile  home  site  must 
be  considered  when  computing  a 
replacement  housing  payment.  For 
example,  a  displaced  mobile  home 
occupant  may  have  owned  the 
displacement  mobile  home  and  rented 
the  site  or  may  have  rented  the 
displacement  mobile  home  and  owned 
the  site.  Also,  a  person  may  elect  to 
purchase  a  replacement  mobile  home 
and  rent  a  replacement  site,  or  rent  a 
replacement  mobile  home  and  purchase 
a  replacement  site.  In  such  cases,  the 
4otal  replacement  housing  payment  shall 
consist  of  a  payment  for  a  dwelling  and 
a  payment  for  a  site,  each  computed 
under  the  applicable  section  in  Subpart 
E.  However,  the  total  replacement 
housing  payment  under  Subpart  E  shall 
not  exceed  the  maximum  payment 
(either  $22,500  or  $5,250)  permitted 
under  the  section  that  governs  the 
computation  for  the  dwelling.  (See  also 

S  24.403(b).) 

(b)  Cost  of  comparable  replacement 
dwelling.  (1)  If  a  comparable 
replacement  mobile  home  is  not 
available,  the  replacement  housing 
payment  shall  be  computed  on  the  basis 
of  the  reasonable  cost  of  a  conventional 
comparable  replacement  dwelling. 

(2)  If  the  Agency  determines  that  it 
would  be  practical  to  relocate  the 
mobile  home,  but  the  owner-occupant 
elects  not  to  do  so,  the  Agency  may 
determine  that,  for  purposes  of 
computing  the  price  di&erential  under 
S  24.401(c),  the  cost  of  a  comparable 
replacement  dwelling  is  the  sum  of: 

(i)  The  value  of  the  mobile  home, 

(ii)  The  cost  of  any  necessary  repairs 
or  modifications,  and 

(iii)  The  estimated  cost  of  moving  the 
mobile  home  to  a  replacement  site. 

(c)  Initiation  of  negotiations.  If  the 
mobile  home  is  not  actually  acquired, 
but  the  occupant  is  considered  displaced 
under  the  part,  the  "initiation  of 
negotiations"  is  the  initiation  of 
negotiations  to  acquire  the  land,  or,  if 
the  land  is  not  acquired,  the  written 
notification  that  he  or  she  is  a  displaced 
person  under  this  part. 

(d)  Person  moves  mobile  home.  If  the 
owner  is  reimbursed  for  the  cost  of 
moving  the  mobile  home  under  this  part. 


he  or  she  is  not  eligible  to  receive  a 
replacement  housing  payment  to  assist 
in  purchasing  or  renting  a  replacement 
mobile  home.  The  person  may,  however, 
be  eligible  for  assistance  in  purchasing 
or  renting  a  replacement  site. 

(e)  Partial  acquisition  of  mobile  home 
park.  The  acquisition  of  a  portion  of  a 
mobile  home  park  property  may  leave  a 
remaining  part  of  the  property  that  is  not 
adequate  to  continue  the  operation  of 
the  park.  If  the  Agency  determines  that 
a  mobile  home  located  in  the  remaining 
part  of  the  property  must  be  moved  as  a 
direct  result  of  the  project,  the  owner 
and  any  tenant  shall  be  considered  a 
displaced  person  who  is  entitled  to 
relocation  payments  and  other 
assistance  under  this  part. 

Subpart  G— Certificatiofi 

{24.601    Purpoaa. 

This  subpart  permits  a  State  Agency 
to  fulfill  its  responsibilities  under  the 
Uniform  Act  by  certifying  that  it  shall 
operate  in  accordance  with  State  laws 
and  regulations  which  shall  accomplish 
the  purpose  and  effect  of  the  Uniform 
Act,  in  lieu  of  providing  the  assurances 
required  by  S  24.4  of  this  part. 

§24J02   Cartiflcatlon^ipicatton. 

(a)  General.  (1)  The  State  governor,  or 
his  or  her  designee,  on  behalf  of  any 
State  agency  or  agencies  may  apply  for 
certification  in  accordance  with  this 
section. 

(2)  The  governor  may  designate  a  lead 
agency  to  administer  certification  in 
accordance  with  this  section. 

(b)  Responsibilities  of  State  agency. 
(1)  The  State  agency's  application  shall 
be  submitted  to  the  governor,  or  his  or 
her  designee,  for  approval  or 
disapproval. 

(2)  The  State  agency  application  shall 
contain  a  statement  that  the  State 
agency  shall  carry  out  the 
responsibilities  imposed  by  the  Uniform 
Act.  The  State  agency  application  shall 
include  a  copy  of  the  State  laws  and 
regulations  which  shall  accomplish  the 
purpose  and  effect  of  the  Uniform  Act. 

(c)  Responsibilities  of  governor  or  his 
or  her  designee.  (1)  The  governor,  or  his 
or  her  designee,  shall  approve  or 
disapprove  the  State  agency's 
appUcation. 

(2)  The  governor,  or  his  or  her 
designee,  shall  have  discretion  to 
disapprove  any  State  agency 
application. 

(3)  The  governor,  or  his  or  her 
designee,  shall  analyze  State  law  and 
regulations  and  shall  certify  that  they 
accomplish  the  purpose  and  effect  of  the 
Uniform  Act. 


(4)  The  governor,  or  his  or  her 
designee,  shall  determine  in  writing 
whether  the  State  agency's  professional 
staffing  is  adequate  to  fully  implement 
the  State  law  and  regulations. 

(5)  If  the  State  agency's  application  is 
approved  by  the  governor,  or  his  or  her 
designee,  it  shall  be  transmitted  to  the 
Federal  agency  providing  fmancial 
assistance  to  the  State  agency,  with  an 
information  copy  to  the  Federal  lead 
agency. 

(B)  When  a  determination  is  received 
from  the  Fedeal  funding  agency,  the 
governor,  or  his  or  her  designee,  shall 
notify  the  State  agency. 

(d)  Responsibilities  of  Federal  funding 
agency.  (1)  The  Federal  funding  agency 
shall  accept  the  approved  application 
for  certification  provided  by  the 
governor  or  his  or  her  designee  and  shall 
not  conduct  an  independent  review 
unless  or  until  future  monitoring  or  other 
appropriate  indicators  reveal  program 
deficiencies  originating  therefrom. 

(2)  The  Federal  funding  agency  shall 
transmit  all  complete,  approved 
applications,  for  certification  to  the 
Federal  lead  agency. 

(3)  At  the  same  time  as  transmission 
to  the  Federal  lead  agency  or  during  the 
public  comment  period,  the  Federal 
funding  agency  shall  provide  its  written 
assessment  of  the  State  agency's 
capabilities  to  operate  under 
certification. 

(4)  The  Federal  funding  agency  shall 
promptly  notify  the  governor,  or  his  or 
her  designee,  of  the  Federal  lead 
agency's  determination  described  in 
paragraph  (e)(2)  of  this  section. 

(5)  The  Federal  funding  agency  shall 
recognize  the  State  agency's 
certification  within  30  days  of  the 
Federal  lead  agency's  finding. 

(e)  Responsibilities  of  Federal  lead 
agency.  (1)  The  lead  agency  shall: 

(1)  Accept  the  approval  provided  by 
the  governor,  or  his  or  her  designee,  and 
shall  not  conduct  an  independent 
review,  except  as  provided  for  in  (ii), 
(iii)  and  (iv),  unless  future  monitoring  or 
other  appropriate  indicators  reveal 
program  deficiencies  originating 
therefrom. 

(ii)  Analyze  the  extent  to  which  the 
provisions  of  the  applicable  State  laws 
and  regulations  accomplish  the  purpose 
and  effect  of  the  Uniform  Act,  with 
particular  emphasis  on  the  definition  of 
a  displaced  person,  the  categories  of 
assistance  required,  and  the  levels  of 
assistance  provided  to  persons  in  such 
categories; 

(iii)  Provide  a  60-day  period  of  public 
review  and  conunent,  and  solicit  and 
consider  the  views  of  interested  general 
purpose  local  governments  within  the 


State,  as  well  as  the  views  of  interested 
Federal  and  State  agencies;  and 
consider  all  comments  received  as  a 
result, 

(iv)  Consider  any  extraordinary 
information  it  believes  to  be  relevant. 

(2)  After  considering  all  the 
information  provided,  the  lead  agency 
shall  either  make  a  finding  that  the  State 
agency  will  carry  out  the  Federal 
agency's  Uniform  Act  responsibility  in 
accordance  with  State  laws  and 
regulations  which  shall  accomplish  the 
same  purpose  and  effect  as  the  Uniform 
Act,  or  shall  make  a  determination  that 
a  finding  cannot  be  made;  and  shall  so 
inform  the  Federal  funding  agency. 

§  24.603    MonttOfInQ  and  cofT  active  action. 

(a)  The  Federal  lead  agency  shall,  in 
coordination  with  other  Federal 
agencies,  monitor  from  time  to  time 
State  agency  implementation  of 
programs  or  projects  conducted  under 
the  certification  process  and  the  State 
agency  shall  make  available  any 
information  required  for  this  purpose. 

(b)  A  Federal  agency  that  has 
accepted  a  State  Agency's  certification 
pursuant  to  this  subpart  may  withhold 
its  approval  of  any  Federal  financial 
assistance  to  or  contract  or  cooperative 
agreement  with  such  State  agency  if  it  is 
found  by  the  Federal  agency  to  have 
failed  to  comply  with  the  applicable 
State  law  and  regulations. 

(c)  A  Federal  agency  may.  after 
consultation  with  the  lead  agency,  and 
notice  and  consultation  with  the 
governor,  or  his  or  her  designee,  rescind 
any  previous  approval  provided  under 
this  subpart  if  the  certifying  State 
agency  fails  to  comply  with  its 
certification  or  with  applicable  State 
law  and  regulations. 

(d)  Section  103(b)(2]  of  the  Uniform 
Act,  as  amended,  requires  that  the  head 
of  the  lead  agency  report  biennially  to 
the  Congress  on  State  agency 
implementation  of  section  103.  To 
enable  adequate  preparation  of  the 
prescribed  biennial  report,  the  lead 
agency  may  require  periodic  information 
or  data  from  affected  Federal  or  State 
agencies. 

Appendix  A  To  Part  24 — Additional 
Information 

This  appendix  provides  additional 
information  to  explain  the  intent  of  certain 
provisions  of  this  part 

Subpart  A — General 

Section  24.201    Definition  of  oomporable 
replacement  dwelling. 

The  requirement  in  (  24.2(d)(2)  that  a 
comparable  replacement  dwelling  l>e 
"functionally  equivalent"  to  the  displacement 
dwelling  means  that  it  must  perform  the  same 
function,  provide  the  tame  utihty,  and  be 


capable  to  contributing  to  a  comparable  style 
of  living  as  tlie  displacement  dwelling.  While 
it  need  not  possess  every  feature  of  the 
displacement  dwelling,  the  principal  features 
must  be  present. 

For  example,  if  the  displacement  dwelling 
contains  a  pantry  and  a  similar  dwelling  is 
not  available,  a  replacement  dwelling  with 
ample  kitchen  cupboards  may  l>e  acceptable. 
Insulated  and  heated  space  in  a  garage  might 
prove  an  adequate  substitute  for  basement 
workshop  space.  A  dining  area  may 
substitute  for  a  separate  dining  room.  Under 
some  circumstances,  attic  space  could 
substitute  for  basement  space  for  storage 
purposes,  and  vice  versa.  Only  in  unusual 
circumstances  may  a  comparable 
replacement  dwelling  contain  fewer  rooms  or 
consequentially  less  living  space  than  the 
displacement  dwelling.  Such  may  be  the  case 
when  a  decent,  safe,  and  sanitary 
replacement  dwelling  (which  by  definition  is 
"adequate  to  accommodate"  the  displaced 
person)  may  be  found  to  l>e  "functionally 
equivalent"  to  a  larger  but  very  run-down 
substandard  displacement  dwelling. 

Section  24.2(d)(7)  requires  that  a 
comparal>le  replacement  dwelling  for  a 
person  who  is  not  receiving  assistance  under 
any  government  housing  program  before 
displacement  must  be  currently  available  on 
the  private  market  without  any  subsidy  under 
a  government  housing  program. 

A  public  housing  unit  may  qualify  as  a 
comparable  replacement  dwelling  only  for  a 
person  displaced  from  a  pubhc  housing  unit; 
a  privately-owned  dwelling  with  a  housing 
program  subsidy  tied  to  the  unit  may  qualify 
as  a  comparable  replacement  dwelling  only 
for  a  person  displaced  from  a  similarly 
subsidized  unit  or  public  housing;  a  housing 
program  subsidy  to  a  person  (not  tied  to  the 
building),  such  as  a  HUD  Section  8  Existing 
Housing  Program  Certificate  or  a  Housing 
Voucher,  may  t>e  reflected  in  an  offer  of  a 
comparable  replacement  dwelling  to  a  person 
receiving  a  similar  subsidy  or  occupying  a 
privately-owned  subsidized  unit  or  public 
housing  unit  before  displacement 

However,  nothing  in  this  part  prohibits  an 
Agency  from  offering,  or  precludes  a  person 
from  accepting,  assistance  under  a 
government  housing  program,  even  if  the 
person  did  not  receive  similar  assistance 
before  displacement.  However,  the  Agency  is 
obligated  to  inform  the  person  of  his  or  her 
options  under  this  part.  (If  a  person  accepts 
assistance  under  a  government  housing 
program,  the  rental  assistance  payment  under 
S  24.402  would  be  computed  on  the  basis  of 
the  person's  actual  out-of-pocket  cost  for  the 
replacement  housing.) 

Section  24.2(g)(2)    Persons  not  displaced. 

Section  24.2(g)(2)(iv)  recognizes  that  there 
are  circumstances  where  the  acquisition  of 
real  property  takes  place  without  the  intent 
or  necessary  that  an  occupant  of  the  property 
be  displaced.  Because  such  occupants  are  not 
considered  "displaced  persons"  under  this 
part,  great  care  must  be  exercised  to  ensure 
that  they  are  treated  fairly  and  equitably.  For 
example,  if  the  tenant-occupant  of  a  dwelling 
will  not  \x  displaced,  but  is  required  to 
relocate  temporarily  in  connection  with  the 
project,  the  temporarily-occupied  housing 


must  be  decent,  safe  and  sanitary  and  the 
tenant  must  be  reimbursed  for  all  reasonable 
out-of-pocl<et  expenses  Incurred  in 
connection  with  the  temporary  relocatioa 
including  moving  expenses  and  increased 
housing  costs  during  the  temporary 
relocation. 

It  is  also  noted  that  any  person  who 
disagrees  with  the  Agency's  determination 
that  he  or  she  is  not  a  displaced  person  under 
this  part  may  file  an  appeal  In  accordance 
with  S  24.10. 

Section  24.2(k)    Initiation  of  negotiations. 

This  section  of  tlie  part  provides  a  special 
defmltion  for  acquisitions  and  displacements 
under  Pub.  L  95-510  or  Superfund.  These 
activities  differ  imder  Superfund  in  that 
relocation  may  precede  acquisition,  tlie 
reverse  of  the  normal  sequence.  Superfund  is 
a  program  designed  to  clean  up  hazardous 
waste  sites.  When  such  a  site  is  discovered,  it 
may  l>e  necessary,  in  certain  Umited 
circumstances,  to  alert  the  public  to  the 
danger  and  to  the  advisability  of  moving 
immediately.  If  a  decision  is  made  later  to 
permanently  relocate  such  persons,  those 
who  had  moved  earlier  would  no  longer  t»e 
on  site  when  a  formal,  written  offer  to 
acquire  the  property  was  made  and  thus 
would  lose  their  eligibility  for  a  replacement 
housing  payment.  In  order  to  prevent  this 
unfair  outcome,  we  have  provided  a 
definition  which  is  based  on  the  public  Iteallh 
advisory  or  announcement  of  permanent 
relocation. 

Section  24.3    No  duplication  (^payments. 

This  section  prohibits  an  Agency  from 
making  a  payment  to  a  person  under  these 
regulations  that  would  duplicate  another 
payment  the  person  receives  under  Federal, 
State,  or  local  law.  The  Agency  is  not 
required  to  conduct  an  exhaustive  search  for 
such  other  payments:  it  is  only  required  to 
avoid  creating  a  duplication  based  on  the 
Agency's  knowledge  at  the  time  a  payment 
under  these  regulations  is  computed. 

Section  24.9(cJ  Reports. 

This  paragraph  allows  Federal  agencies  to 
require  the  submission  of  a  report  on 
activities  under  the  Uniform  Act  no  more 
frequently  than  once  every  three  years.  The 
report  If  required,  will  cover  activities  during 
the  Federal  fiscal  year  immediately  prior  to 
the  submission  date.  In  order  to  minimize  the 
administrative  burden  on  Agencies 
implementing  this  part,  a  t>asic  report  form 
(see  Appendix  B  of  this  part)  has  l)een 
developed  which,  with  only  minor 
modifications,  would  l>e  used  in  all  Federal 
and  federally-assisted  programs  or  projects. 

Subpart  B — Real  Property  Acquisition 

Section  24. 101(b)    Less-than-full-fee  interest 
in  real  property. 

This  provision  provides  a  benchmark 
beyond  which  the  requirements  of  tlie 
subpart  clearly  apply  to  leases.  However,  the 
Agency  may  apply  the  regulations  to  any 
less-than-full-fee  acquisition  which  is  short  of 
50  years  but  which  in  its  judgment  should  be 
covered. 
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Section  24. 102(d)    Establishment  of  offer  of 
just  compensation. 

The  initial  offer  to  the  property  owner  may 
not  be  less  than  the  amount  of  the  Agenq^'s 
approved  appraisal,  but  may  exceed  that 
amount  if  the  Agency  determines  that  a 
greater  amount  reflects  just  compensation  for 
the  property. 

Section  24. 102(f)    Basic  negotiation 
procedures. 

It  is  intended  that  an  offer  to  an  owmer  be 
adequately  presented,  and  that  the  owner  be 
properly  informed.  Personal  face-to-face 
contact  should  take  place,  if  feasible,  but  this 
section  is  not  intended  to  require  such 
contact  in  all  cases. 

Section  24.102(i)    Administrative  settlement 

This  section  provides  guidance  on 
administrative  settlement  aa  an  alternative  to 
judicial  resolution  of  a  difference  of  opinion 
on  the  value  of  a  property,  in  order  to  avoid 
unnecessary  litigation  and  congestion  in  the 
courts. 

All  relevant  facts  and  circumstances 
should  be  considered  l^  an  Agency  official 
delegated  this  authority.  Appraisers, 
including  reviewing  appraiser*,  must  not  be 
pressured  to  adjust  thlBir  estimate  of  value  for 
the  purpose  of  justifying  such  settlement*. 
Such  action  would  invalidate  the  appraisal 
process. 

Section  24.102(j)   Payment  b^re  taking 
possession. 

It  i*  intended  that  a  light^Hentry  for 
conatroctian  puipoaa*  b«  obtalnad  wdy  in  the 
exceptional  gmc.  auck  aa  an  aBietgency 
project,  when  tiiere  is  DO  time  to  autke  an 
apimisal  and  purchase  olfer  and  the 
properly  pwner  i*  agrMable  to  the  praoesa. 

Section  M.102fmJ   FairnentaA 

Section  301(6)  of  the  Unifonn  Act  limit* 
what  an  Agency  may  diarg*  when  a  former 
owner  or  previott*  occupant  of  a  prapafty  ia 
permitted  to  rent  the  property  for  a  aiiort  term 
or  when  occupancy  i*  robfaot  to  teimtaation 
by  tha  Agency  on  *hort  nolioa.  Such  rant  may 
not  exceed*^  fair  rental  value*  *  *toa 
short-term  occupier."  The  Agency's  rij^t  to 
tenninate  occupancy  on  ahorl  notice 
(whether  or  not  tiie  renter  al*o  ha*  that  right) 
supports  the  e*Ubli*hnient  of  a  le*aer  rental 
than  might  be  found  in  a  loiter,  fixed-term 
situation. 

Section  24. 103(a)    Standards  of  appraisal. 

In  paragraph  (a)(3)  of  this  section,  it  is 
intended  that  all  relevant  and  reliable 
apfMtwches  to  value  be  utilixed.  However, 
where  an  Agency  detetmine*  that  the  market 
approach  will  be  adequate  by  itaelf  bacanae 
of  the  type  of  property  being  appraiaod  and 
tiie  availability  of  sales  data,  it  may  hmit  the 
appraisal  assignment  to  the  market  approach. 

Section  24.103(b)    Influence  <rf  the  project  on 
just  compensation. 

As  used  in  this  section,  the  term  "project" 
is  intended  to  mean  an  undertaking  which  is 
planned,  designed,  and  intended  to  operate 
as  a  unit 

Because  of  the  public  knowledge  of  the 
proposed  project  property  values  may  be 
affected.  A  property  owner  should  not  be 


penalized  because  of  a  decrease  in  value 
caused  by  the  proposed  project  n^r  reap  a 
windfall  at  public  expense  because  of 
Increased  value  created  by  the  proposed 
project 

Section  24.109(e)    ConPict  of  interest 

The  overall  objective  is  to  minimize  the 
risk  of  fraud  and  mismanagement  and  to 
promote  public  conRdence  in  Federal  and 
federally-assisted  land  acquisition  practice*. 
Recognizing  that  the  costs  may  outweigh  the 
benefits  in  some  circumstances,  i  23.103(e) 
provides  that  the  same  person  may  both 
appraise  and  negotiate  an  acquisition,  if  the 
value  is  $2,500  or  less.  However,  it  should  be 
noted  that  all  appraisals  must  be  reviewed  bi 
accordance  wiUi  i  24.104.  This  inchides 
appraisal*  of  real  property  valued  at  12.600. 
or  less. 

Section  24. 104    Review  of  appraisals. 

This  section  recognizes  that  Agencies  differ 
in  the  authority  delegated  to  the  review 
appraiser.  In  some  cases  the  reviewer 
estabbshes  the  amount  of  the  offer  to  the 
owner  and  in  other  cases  the  reviewer  makes 
a  recommendation  which  is  acted  on  at  a 
higher  level.  It  is  also  witiiin  Agency 
discretion  to  decide  whether  a  second  review 
ia  needed  if  the  first  review  appraiaer 
eetablishes  a  value  different  from  that  in  the 
appraisal  report  or  report*  on  a  property. 

Before  acceptance  of  an  appraiaal.  the 
review  appraiaer  muat  determine  that  the 
appraiaer'*  documentation.  i««li«Wiw; 
valuation  data  and  the  analyaaa  ct  msX  data, 
damoiiatnte*  the  *ottndne**  of  tha 
appcaiaer'a  opinion  of  vahia.  The 
qualiUcationii  of  the  review  appraiaer  and  the 
level  of  explanation  of  the  baai*  for  th« 
reviawer'*  reconmanded  or  approvfd  vahie 
depaul  on  the  oomplaxity  of  the  appraiaal 
problem.  For  a  low  value  property  lequtring 
an  uncomplicated  valuation  prooea*.  the 
reviewer'*  approval,  andoning  tha 
appniaer'a  nqwrt  may  aatiafy  tha 
requirement  for  the  reviewer'*  •tatement 

Section  24.106   Rxpenaes  incidental  to 
tnumfer  of  title  to  the  Agency. 

Generally,  tha  Agency  ia  able  to  pay  such 
inddantal  ooat*  directiy  and.  where  feaaiUe. 
ia  requiiad  to  do  *o.  In  order  to  prevent  the 
property  owner  from  making  unneoeaaary 
out-of-pocket  expenditure*  and  to  avoid 
duplication  of  expenaes.  the  property  owner 
ahould  be  informed  early  in  the  acquiaition 
proceas  of  the  Agency's  intent  to  make  sudi 
arrangements.  In  addition,  it  is  emphasized 
that  audi  expense*  must  be  reasonable  and 
necessary. 

Subpart  C    Canaral  Raiocatioa  Raqulreaenia 

Section  24.204(a)   A  vai lability  of 
comparable  replacement  dwelling  before 
displacement 

Tliis  provision  requires  that  no  one  may  be 
required  to  move  bom  a  dwelling  without  one 
comparable  replacement  dwelling  having 
been  made  available.  In  addition.  1 24  J04(a) 
requires  that  "Where  posaible,  tiiree  or  more 
comparable  replacement  dwellings  shall  be 
made  available."  Thus  the  basic  atandard  for 
liio  number  of  referrals  required  under  thia 


section  is  three.  Only  in  situations  where 
three  comparable  replacement  dwellings  are 
not  available  (e.g.,  when  the  local  housing 
market  does  not  contain  three  comparable 
dwellings)  may  the  Agency  make  fewer  than 
three  referrals. 

Section  24.205   Relocation  assistance 
advisory  services. 

Section  24.205(c)(2)(ii)(C)  is  intended  to 
emphasize  that  if  the  comparable 
replacement  dwellings  are  located  in  areas  of 
minority  concentration,  minority  persons 
should,  if  possible,  also  be  given 
opportunities  to  relocate  to  replacement 
dwellings  not  located  in  such  areas. 

Section  24.206    Eviction  for  cause. 

Basic  eligibility  for  assistance  is 
established  on  the  basis  of  facts  existing  as 
of  the  date  of  the  initiation  of  negotiations. 
Once  the  Agency  has  determined  that  a 
person  has  satisfied  such  requirements  there 
is  no  basis  for  changing  that  determination. 

Section  24.207    General  requirements — 
claims  for  relocation  payments. 

Section  24J07(a)  aUows  an  Agency  to 
make  a  payment  for  low  coat  or 
uncomplicated  moves  wfithout  additional 
documentation,  as  long  as  the  payment  ia 
limited  to  the  amount  of  the  lowest 
acceptable  bid  or  estimate. 

Subpart  D— ftymaot  for  Moving  and  Rdatad 


Section  24J07   Discretionary  utility 
relocation  payments. 

Section  M  J07(c)  doacribes  the  i**ue* 
which  mu*t  be  agnrad  to  between  the 
diapladng  agency  and  tha  utility  iadlity 
owner  in  detaimining  tba  amount  of  tha 
reloctition  paymeiit  To  fadHtat*  and  aid  in 
reaching  such  agreement  tha  practice*  in  the 
Federal  Highway  Admlniatration  regulation, 
23  CFR.  tart  645,  Subpart  A.  Utility 
Relocationa.  Adjuatmenta  and 
Reimbursement  ahould  be  foUowad. 

Subpart  E— Raplacamaiit  HouaiBg  Paymanta 

Section  24.401    Replacement  housing 
payment  for  l&O^y  homeownet^ooa^nnts. 

The  provision  in  i  24.401(cM4)(iU)  to  use  the 
current  fair  market  value  for  rasMential  u*e 
doe*  not  mean  the  Agency  muat  have  an 
appraiaal  made.  Any  reasonable  method  at 
arriving  at  the  fair  market  value  may  be  used. 

The  provision  in  1 24.401(d)  set  forth  the 
factors  to  be  used  in  computing  the  payment 
that  will  be  required  to  reduce  a  person'* 
replacement  mortgage  (added  to  the 
downpayment)  to  an  amount  which  can  be 
aroortiwd  at  the  aama  monthly  payment  for 
principal  and  intenat  over  the  *ame  period  of 
time  a*  the  remaining  term  on  the 
displacement  mortgages. 

In  any  case  when  the  person  elects  to 
obtain  a  replacement  mortgage  of  a  lesser 
amount  than  the  one  computed  in  the 
buydowm  determination,  then  the  amount 
computed  as  the  "buydonvn"  payment  must 
be  adjusted  to  reflect  the  change  in  mortgage 
amount  This  can  be  done  throu^  proration 
by  dividing  the  amount  of  the  actual 


replacement  mortgage  by  the  computed 
eligible  replacement  mortgage  amount.  This 
calculation  provides  a  percentage  factor 
which  can  then  be  applied  to  the  computed 
"buyddwn"  amount  resulting  in  an  adjusted 
increased  mortgage  interest  payment. 

Section  24.402    Replacement  housing 
payment  for  90<lay  occupants. 

The  downpayment  assistance  provisions  in 
S  24.402(c)  are  intended  to  limit  such 
assistance  to  the  amount  of  the  computed 
rental  assistance  payment  for  a  tenant  or  an 
eligible  homeowner.  It  does,  however, 
provide  the  latitude  for  Agency  discretion  in 
offering  downpayment  assistance  which 
exceeds  the  computed  rental  assistance 
payment  up  to  the  $5,250  statutory  maximum. 
This  does  not  mean,  however,  that  such 
Agency  discretion  may  be  exercised  in  a 
selective  or  indiscriminate  fashion.  The 
displacing  agency  should  develop  a  policy 
which  affords  equal  treatment  for  persons  in 
like  circtunstanoes  and  this  policy  should  be 
applied  uniformly  throughout  the  Agency's 
programs  or  projects. 

For  purposes  of  this  section,  the  term 
downpayment  means  the  downpayment 
ordinarily  required  to  obtain  conventional 
loan  financing  for  the  decent  safe,  and 
sanitary  dwelling  actually  purchased  and 
occupied.  However,  if  the  downpayment 
actually  required  of  a  displaced  person  for 
the  purchase  of  the  replacement  dwelling 
exceeds  the  amount  ordinarily  required,  the 
amount  of  the  downpayment  may  be  the 
amount  which  the  Agency  determines  is 
necessary. 

Section  24.404    Replacement  housing  of  last 
resort 

Section  24.404(c)(2)  permiU  the  use  of  last 
resort  housing,  in  special  cases,  which  may 
vary  from  the  usual  standards  of 
comparability.  However,  it  should  be 
specially  hdted  that  such  variation  should 
neverresuh  in  a'loweringof  housing 
standards  lior  should  it  ever  result  in  a  lower 
quality  of  living  styte  for  the  displaced 
person.  The  physical  characteristics  of  the 
replacement  dwelling  may  be  dissimilar  to 
thoise  of  the  disptacement  dwelling  but  they 
may  nev^r  be  inferior. 

One  exaipple  might  be  the  use  of  a  new 
mobile  home  to  replace  a  very  substandard 
conventional  dwelling  in  an  area  where 
comparable  conventional  dwellings  are  not 
available. 

Another  example  could  be  the  use  of  a 
superior,  but  smaller  decent  safe  and 
sanitary  dwelling  to  replace  a  large,  old  sub- 
standard dwelling,  only  a  portion  of  which  is 
being  used  as  living  quarters  by  the 
occupants  and  no  other  large  comparable 
dwellings  are  available  in  the  area. 

Section  24.404(b)    Basic  rights  of  persons  to 
be  displaced. 

This  paragraph  affirms  the  right  of  a  180- 
day  homeowner-occupant,  who  is  eligible  for 
a  replacement 

Appeodix  B  to  Part  24— Statistical 
Report  Form 

This  appendix  sets  forth  the  statistical 
infomiation  collected  from  Agencies  in 
accordance  with  §  24.9(c). 


General 

1.  Report  coverage.  This  report  covers  all 
relocation  and  real  property  acquisition 
activities  under  a  Federal  or  a  federally 
assisted  project  or  program  subject  to  the 
provisions  of  the  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970,  as  amended  by  Pub.  L 
100-17, 101  Stat  132. 

2.  Report  period.  Activities  shall  be 
reported  on  a  Federal  Fiscal  Year  basis,  i.e., 
October  1-September  30. 

3.  Where  and  when  to  submit  report 
Submit  an  original  and  two  copies  of  this 
report  to  [Name  and  Address  of  Federal 
Agency]  as  soon  as  possible  after  September 
30.  but  NOT  LATER  THAN  NOVEMBER  15. 

4.  How  to  report  relocation  payments.  The 
full  amount  of  a  relocation  payment  shall  be 
reported  as  if  disbursed  in  the  year  during 
which  the  claim  was  approved,  regardless  of 
whether  the  payment  is  to  be  paid  in 
installments. 

5.  How  to  report  dollar  amounts.  Round  off 
all  money  entries  in  Parts  B  and  C  to  the 
nearest  dollar. 

B.  Statutory  references.  The  references  in 
Part  B  indicate  the  Section  of  the  Uniform  Act 
that  authorizes  the  cost  housing  payment 
under  $  24.401,  to  a  reasonable  opportunity  to 
purchase  a  comparable  replacement 
dwelling.  However,  it  should  be  read  in 
conjunction  wiA  the  definition  of  "owner  of  a 
dwelling"  at  {  24.2(n).  The  Agency  is  not 
required  to  provide  persons  owning  only  a 
fractional  interest  in  the  displacement 
dwelliiig  a  greater  level  of  assistance  to 
purchase  a  replacement  dwelling  than  the 
Agency  would  be  required  to  provide  such 
persons  if  they  own«l  fee  simple  titie  to  the 
displacement  dwelling.  If  such  assistance  is 
not  sufficient  to  buy  a  replacement  dwelling, 
the  Agency  may  provide  additional  purchase 
assistance  or  rental  assistance. 

Section  24.404(c)    Methods  of  providing 
replacement  housing. 

The  us«  of  cost  effective  means  of 
providing  replacement  housing  is  implied 
tlirou^but  the  subpart  The  term  "reasonable 
cost"  is  used  here  to  underline  the  fact  that 
while  innovative  means  to  provide  housing 
are  encouraged,  they  should  be  cost-effective. 

Subpart  F— Mobile  Homea 

Section  "24.503    Replacement  housing 
payment  for  100-day  mobile  homeowner- 
occupants. 

A  leO-day  owner-occupant  who  is 
displaced  from  a  mobile  home  on  a  rented 
site  may  be  eligible  for  a  replacement  housing 
payment  for  a  dwelling  computed  under 
S  24.401  and  a  replacement  housing  payment 
for  a  site  computed  under  S  24.402.  A  180-day 
owner-occupant  of  both  the  mobile  home  and 
the  site,  who  relocates  the  mobile  home,  may 
be  eligible  for  a  replacement  housing 
payment  under  {  24.401  to  assist  in  the 
purchasp  of  a  replacement  site  or.  under 
S  24.402,  to  assist  in  renting  a  replacement 
site.. 

Part  A.  Persons  Displaced 

Report  in  Part  A  tiie  number  of  persons 
("households,")  "businesses,  including 
nonprofit  organizations,"  and  "farms")  who 


were  permanentiy  displaced  during  the  fiscal 
year  by  project  or  program  activities  and 
moved  to  their  replacement  dwelling  or 
location.  Thi*  includes  businesses,  nonprofit 
organizations  and  farms  which,  upon 
displacement  discontinued  operations.  The 
category  "households"  includes  all  families 
and  individuals.  A  family  shall  be  reported  as 
"one"  household,  not  by  the  number  of  people 
in  the  family  unit  Persons  shall  be  reported 
according  to  their  status  as  "owners"  or 
"tenants"  of  the  property  from  which 
displaced. 

Part  B.  Relocation  Payments  and  Expenses 

Columns  (A)and(B).  Report  in  Colunrn  (A) 
the  number  of  claims  approved  during  the 
report  year.  Report  in  Column  (B)  the  total 
amount  represented  by  the  claims  reported  in 
Column  (A). 

Lines  7 A  and  9.  Column  (B).  Report  in 
Column  (B)  the  amount  of  costs  that  were 
included  in  tiie  total  amount  approved  on 
Lines  6  and  8,  Column  (B). 

Lines  12A  and  B.  Report  in  Column  (A)  the 
number  of  households  displaced  by  project  or 
program  activities  «vfaich  were  provided 
assistance  in  accordance  with  Section  206(a) 
of  tiie  Unifonn  Act  Report  in  Column  (B)  the 
total  financial  assistance  under  Section 
206(a)  allocable  to  the  households  reported  in 
Column  (A).  (If  a  household  received 
financial  assistance  under  Section  203  or 
Section  204  as  well  as  under  Section  206(a)  of 
the  Uniform  Act  report  the  household  as  a 
daim  in  Column  (A),  but  in  Column  (B)  report 
only  the  amount  of  Bnandal  assistance 
allocable  to  Section  206(a).  For  example,  if  a 
tenant-household  receive*  a  payment  of 
$7,000  to  rent  a  replacement  dwelling,  the 
sum  of  $5,250  shall  be  induded  on  Line  la 
Column  (B),  and  $1,750  shall  be  induded  on 
Line  12B,  Column  (B).) 

Line  13.  Report  on  Line  13  all 
administrative  costs  incurred  during  the 
report  year  in  connection  with  providing 
relocation  advisoiy  assistance  and  services 
under  Section  205  of  the  Unifonn  Act 

Line  15.  Report  on  Line  15  die  total  number 
of  relocation  appeals  filed  during  the  fiscal 
year  by  aggrieved  person*. 

Part  C—Real  Property  Acquisition  Subject  to 
Uniform  Act 

Line  16.  Columns  (A)  and  (B).  Report  in 
Column  (A)  all  parcels  acquired  during  the 
report  year  where  title  or  possession  was 
vested  in  the  acquiring  agency  during  the 
reporting  period.  (Include  parcels  acquired 
without  Federal  financial  assistance,  if  there 
was  or  will  be  Federal  finandal  assistance  in 
otiier  phases  of  tiie  project  or  program.) 
Report  in  Column  (B)  the  total  of  the  amounts 
paid,  deposited  in  court  or  otherwise  made 
available  to  a  property  owner  pursuant  to 
applicable  law  in  order  to  vest  title  or 
possession  in  the  acquiring  agency. 

Line  17.  Rejxtrt  On  line  17  tiie  number  of 
parcels  reported  on  Line  16  that  were 
acquired  by  condemnation  where  price 
disagreement  was  involved. 
anxiNocooE  4sie-2z-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Adminlatratlon 

49  CFR  Part  383 

(FHWA  Doeket  No.  MC-ar-IS) 
RIN  2125-ABM 

Commercial  Driver  Testing  and 
Uceneing  Standards 

AQENCV:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 

summary:  The  FHWA  is  amending  Part 
383  of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  to  establish 
minimum  standards  for  State  testing  and 
licensing  of  commercial  motor  vehicle 
(CMV]  drivers,  in  keeping  with  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (the  Act).  The  FHWA.  with  this 
rulemaking,  is  establishing  standards 
which  include  commercial  driver 
licensing  and  testing  procedures  to  be 
used  by  the  States;  knowledge,  skills, 
and  abilities  which  drivers  of  different 
types  of  CMVs  must  possess;  and  the 
information  to  be  contained  on  the 
commercial  driver's  license  (CDL) 
issued  by  the  States.  The  standards  also 
require  that  CMV  drivers  take  and  pass 
the  appropriate  knowledge  and  skills 
tests  by  April  1, 1992,  in  order  to  be 
qualified  and  licensed  to  operate  a 
CMV.  These  actions  are  being  taken  to 
improve  the  safe  operation  of  CMVs, 
and  to  help  reduce  truck  and  bus 
accidents  and  injuries  by  effecting 
minimum  Federal  standards  for  the 
qualification  of  CMV  operators,  as 
called  for  in  the  Act. 

In  addition,  the  FHWA  published  a 
request  for  conunents  on  several 
petitions  for  waivers  from  various 
requirements  of  the  Act  for  certain 
groups  of  drivers  on  April  14, 1988  (53 
FR  12504:  FHWA  Docket  No.  MC-88-8). 
These  groups  included  farmers, 
flrefighters,  transit  workers,  active  duty 
military  personnel,  certain  railroad 
employees  and  employees  of  public 
utilities.  Specifically,  the  FHWA 
requested  public  comment  on  whether,  if 
granted,  the  waivers  would  serve  the 
public  interest  or  diminish  public  safety 
as  required  by  the  waiver  provisions 
included  in  the  Act.  The  comment  period 
closed  on  May  14. 1988,  and  the  FHWA 
received  over  2000  comments.  These 
comments  are  being  analyzed  and  a 
separate  action  will  address  them  in 
detail. 

EFFECTIVE  DATE:  August  22, 1988,  except 
for  9  383.23,  which  will  be  effective 
April  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jill  L  Hochman,  Chief,  Standards 


Review  Division.  Office  of  Motor  Carrier 
Standards,  (202)  3ee-«OO0.  or  M^. 

Thomas  P.  Holian,  Office  of  the  Chief 
Counsel.  (202)  36e-135a  Federal 
Highway  Administration,  400  Seventh 
Street,  SW..  Washington.  DC  20600. 
Office  hours  are  from  7:45  a.m.  to  4:16 
p.m.  e.t.,  Monday  through  Friday. 
SUWLIMSNTARV  INFOWMATIOWl 

Background 

Currently,  only  32  States  issue  some 
form  of  a  classified  driver's  license  (i.e., 
a  license  which  makes  a  distinction 
between  types  of  vehicles  the  holder 
may  operate).  Of  these,  only  12  require 
State-conducted,  behind-the-wheel 
testing  of  all  applicants  in  a  vehicle 
which  represents  the  type  which  the 
driver  operates  or  expects  to  operate. 
The  other  20  States  waive  testing  if  the 
applicants  meet  certain  conditions,  such 
as  certification  of  training  and  testing  by 
their  employer,  and  two  States  recognize 
training  schools.  The  remaining  18 
States  and  the  District  of  Columbia  do 
not  require  applicants  to  demonstrate 
their  driving  skills  in  the  types  of 
vehicles  they  drive  or  intend  to  drive, 
nor  do  they  require  certification  of 
training  and  testing  by  the  employer  or  a 
recognized  training  school.  Drivers  in 
these  States  who  may  be  qualified  to 
drive  only  a  passenger  car  may  also 
drive  an  18-wheeler  or  a  three-axle 
intercity  bus. 

The  Congress  enacted  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986  (Title 
XII  of  Pub.  L  99-570)  to  address  these 
problems.  Section  12005  of  the  Act 
directs  the  issuance  of  minimum  testing 
standards  to  ensure  the  fitness  of 
drivers  of  CMVs.  In  general,  the 
standards  must  include  written  and 
driving  tests.  The  written  tests  must 
cover  the  driver's  knowledge  of  Federal 
regulations  related  to  the  safe  operation 
of  CMVs  contained  in  Title  49  of  the 
FMCSRs  (49  cm  Chapter  III)  and 
knowledge  of  the  vehicle's  safety 
systems.  The  skills  tests  must  be  taken 
in  a  vehicle  representative  of  the  type  of 
vehicle  that  each  person  operates  or 
expects  to  operate.  Also,  the  standards 
must  ensure  that  persons  are  qualified 
to  operate  a  CMV  according  to 
regulations  published  in  the  FMCSRs,  to 
the  extent  that  these  regulations  are 
applicable  to  such  persons.  In  addition, 
the  standards  must  ensure  that  drivers 
of  CMVs  which  contain  hazardous 
materials  are  qualified  to  operate  such 
vehicles  and  have  a  working  knowledge 
of  the  hazardous  materials  regulations. 
Finally,  minimum  scores  for  passing  the 
tests  must  be  established. 

Section  12006  requires  establishment 
of  minimum  uniform  standards  for 
issuance  of  CDLs  by  States.  At  a 


minimum,  each  person  to  whom  a  CDL 
is  issued  must  pass  written  and  driving 
tests  that  meet  the  established 
standards.  Also.  CDL  documents  must 
ooBtain  certain  information  and  be 
tamperproof. 

Section  12009  delineates  requirements 
with  which  States  must  comply  in  order 
to  avoid  having  Federal-aid  highway 
funds  withheld.  Some  of  these 
requiiements  are  related  to  issuance  of  a 
CDL  and  must  be  addressed  in  the 
driver  licensing  procedures.  Generally, 
these  requirements  define  the  conditions 
which  must  be  met  for  a  State  to  issue  a 
CDL,  the  information  a  State  must 
provide  to  the  Commercial  Driver's 
License  Information  System  (CDUS) 
about  its  CDL  holders,  and  the  checks  a 
State  must  make  of  each  applicant's 
driving  record  before  issuing  the  CDL 

Section  12011  of  the  Act  provides  for 
the  withholding  of  funds  from  States 
which  fail  to  substantially  comply  with 
any  of  the  requirements  listed  in  section 
12009(a).  This  final  rule  addresses  a 
portion  of  those  requirements.  Thus,  a 
State  that  is  not  in  substantial 
compliance  (throughout  Fiscal  Year  1993 
and  subsequent  years)  with  this  and 
other  regulations  issued  pursuant  to  the 
Act  could  lose  5  percent  of  its  Federal- 
aid  highway  funds  in  Fiscal  Year  1994, 
and  10  percent  in  later  years.  At  a  later 
date,  the  FHWA  will  propose  in  the 
Federal  Register,  for  State  and  public 
comment,  a  definition  of  "substantial 
compliance"  and  the  means  of  assuring 
it  for  the  purposes  of  the  withholding 
provisions  of  the  Act 

Throughout  implementation  of  the 
Act,  the  FHWA  has  solicited  comment 
from  the  States,  industry,  and  the 
general  public.  These  cooperative  efforts 
have  helped  to  ensure  the  commercial 
driver's  licensing  program  is  effective 
and  practical.  The  notice  of  proposed 
rulemaking  (NPRM)  requested  comment 
to  Docket  MC-87-18  on  three  alternative 
approaches  to  establishing  testing  and 
licensing  programs  in  consonance  with 
the  Act.  In  addition,  the  NPRM 
identified  and  sought  comment  on 
numerous  issues  associated  with 
program  implementation.  To  stimulate 
public  comment  and  discussion,  the 
FHWA  organized  four  public  forums — in 
Washington,  DC,  Atianta,  St.  Louis,  and 
Los  Angeles — at  which  60  persons 
testified  on  behalf  of  a  full  range  of 
public  agencies  and  private  associations 
and  enterprises.  In  addition,  over  1,200 
parties  submitted  comments  to  Docket 
MC-87-1& 

Following  is  a  listing  of  the  comments 
submitted  to  Docket  MC-67-18  by  major 
categories: 
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NTSB 1 

State  agencies - - 39 

State-related  groups _ _ 3 

Tracking  industry  and  related  parties...  21 

Bus  industry  and  related  parties —  29 

General  trade  associations  - 12 

Insurance  industry -.- 3 

Public  interest  associations 2 

Farmers   protesting  rule   or  seeking 

waiver _ - —  1.019 

Others    protesting    rale    or    seeking 

waiver - - « 28 

Other  individuals ....— ~ 43 

TotaL.„ 1.200 


The  FHWA  expects  to  assess  whether 
and  what  types  of  duplication  or  overlap 
may  exist  between  testing  requirements 
of  the  CDL  program  and  the 
requirements  in  Part  391  of  the  FMCSRs. 
This  will  be  part  of  the  FHWAs 
continuing  efforts  to  ensure  that  the  CDL 
program  is  practical  and  effective.  Any 
reduction  or  elimination  of  burdens  on 
drivers.  States,  or  motor  carriers  that 
may  be  realized  as  part  of  this 
assessment  would  be  incorporated  into 
future  rulemaking  actions. 

The  rest  of  this  supplementary 
information  section  summarizes  the 
major  differences  between  the  NPRM 
and  this  final  rule,  discusses  the 
FHWA's  selection  among  the  alternative 
approaches  proposed  in  the  NPRM.  and 
presents  a  section-by-section  analysis  of 
the  rule. 

Major  Differences  Between  NPRM  and 
Fmal  Rule 

In  response  to  the  many  public 
comments  on  the  NPRM,  and  FHWA  has 
incorporated  numerous  changes  and 
refinements  in  this  final  rule,  all  of 
which  are  discussed  in  detail  further 
below.  With  respect  to  certain  issues 
prominently  raised  in  the  NPRM  or  by 
the  respondents  to  the  docket  the 
FHWA  har 

(1)  Selected  Alternative  2  as  the  basis 
for  the  final  rule. 

(2)  Eliminated  the  Commercial 
Driver's  Certificate  (CDC),  and  replaced 
it — for  foreign  drivers  only — with  a 
"Nonresident  CDL" 

(3)  Eliminated  the  requirement  that  a 
State  check  an  applicant's  record  with 
all  other  States. 

(4)  Clarified  which  applicants  may,  at 
the  discretion  of  the  State,  substitute 
driving  record  and  other  qualifications 
for  their  CDL  skills  tests. 

(5)  Adopted  a  three-tiered  vehicle 
classification  system,  based  on  weight 
and  configuration,  and  added  a 
passenger  endorsement  available  in ^11 
three  vehicle  groiq>s.  ^ 


(6)  Eliminated  the  air  brake 
endorsement  and  substituted  a 
restriction. 

(7)  Eliminated  the  skills  test  in  a  tank 
vehicle. 

(8)  Enhanced  the  flexibility  accorded 
to  the  States  with  regard  to  knowledge 
and  skills  requirements. 

(9)  Allowed  the  States  the  leeway  to 
establish  their  own  knowledge  and 
skills  test  performance  standards. 

(10)  Omitted  any  specification  for  CDL 
document  format. 

The  changes  listed  above  only 
partially  reflect  the  differences  between 
the  NPRM  and  the  final  rule;  the  section- 
by-section  analysis  presents  the 
specifics  and  rationale  of  all  such 
changes. 

Selection  Among  Alternative 
Approaches 

Development  of  Alternatives 

The  Congress  passed  the  Act  because 
of  public  concern  for  improving  safety 
on  the  Nation's  highways.  To  remedy 
this  concern  and  to  assure  the  public 
that  all  CMV  operators  possess  at  least 
the  minimum  knowledge  and  skills 
necessary  to  safely  operate  their 
vehicles,  the  Act  directed  the  Secretary 
to  develop  minimum  testing  and 
licensing  standards  which  all  States 
must  meet.  In  response  to  this  mandate, 
the  FHWA,  in  its  NPRM  of  December  11. 
1987,  considered  whether  to  propose 
specific  standards  or  more  general 
standards  that  would  give  the  States 
greater  discretion  in  implementing  the 
testing  and  licensing  programs 
mandated  by  tiie  Act.  The  FHWA 
decided  to  propose  two  principal 
alternatives  for  consideration  by  the 
States  and  other  interested  parties,  and 
a  third  alternative  that  would  allow 
States  to  use  either  of  the  two  main 
alternatives. 

Under  NPRM  Alternative  1,  the  States 
would  have  to  develop  and  implement  a 
CMV  driver  licensing  program  meeting 
the  requirements  of  the  Act  without 
specific  directions  on  program  content. 
A  State  would  be  required  to  submit  its 
testing  and  licensing  plan  to  the  FHWA 
explaining  how  its  licensing  program 
meets  the  requirements  in  the  Act.  The 
FHWA  would  then  review  each  plan  to 
determine  whether  it  is  likely  to  be 
effective  in  determining  whether  a 
person  is  qualified  to  operate  a  CMV. 

Under  NPRM  Alternative  2,  Uie 
FHWA  would  issue  specific  minimum 
standards,  especially  with  regard  to 
application  procediues,  the  content  of 
basic  tests,  and  methods  of  testing. 
States  would  have  to  meet  those  specific 


testing  and  licensing  standards  in  order 
to  satisfy  the  requirements  of  the  Act 
Under  Alternative  2.  the  States  also 
would  have  flexibility  to  exceed  the 
prescribed  Federal  standards  in  all 
areas,  and  would  benefit  from 
considerable  leeway  in  implementing 
many  of  the  prescribed  minimum 
standards. 

Under  NPRM  Alternative  3.  each  State 
would  elect  either  to  participate  in  the 
iterative  process  described  in 
Alternative  1,  or  to  adhere  to  the 
requirements  of  Alternative  2. 

In  several  areas,  the  FHWA  proposed 
identical  provisions  for  each  of  the  three 
alternatives.  These  areas  included  the 
vehicle  classifications,  license 
endorsements,  conditions  States  must 
meet  to  "grandfather"  certain  drivers, 
and  information  to  be  contained  on  the 
license  document.  Thus,  while 
Alternatives  1  or  3  would  have  provided 
greater  flexibility  to  the  States,  these 
alternatives  required  luiiform  minimum 
standards  in  the  above  areas. 

Public  Response  to  the  Alternatives 

In  the  NPRM,  the  FHWA  solicited 
comments  on  the  desirability  of  each  of 
the  three  alternatives.  As  indicated  in 
Exhibit  1,  Alternative  2  garnered  strong 
support  from  the  overwhelming  majority 
of  respondents  in  virtually  all 
categories,  including:  The  NTSB;  foiu*- 
fifths  of  the  States  and  the  District  of 
Columbia;  the  American  Association  of 
Motor  Vehicle  Administrators 
(AAMVA);  trucking  industry 
associations,  carriers,  and  the 
International  Brotherhood  of  Teamsters 
(IBT);  general  trade  associations:  the 
insurance  industry:  and  public  interest 
groups.  Only  transit  and  school  bus 
interests  endorsed  Alternative  1  to  any 
appreciable  degree. 

Of  the  States  and  the  District  of 
Columbia.  40  preferred  Alternative  2; 
five  argued  for  Alternative  1;  and  five 
supported  Alternative  3.  Dual  opinions 
emerged  from  the  docket  responses  of 
two  transportation-related  agencies  in 
one  State.  In  compiling  these  State 
totals,  the  FHWA  first  used  the  direct 
State  responses  to  the  NPRM  docket 
When  a  State  did  not  submit  a  docket 
response,  or  did  not  address  the 
alternatives  issue  in  its  response,  the 
FHWA  made  use  of  a  survey  conducted 
and  submitted  to  the  docket  by 
AAMVA.  Thus,  the  FHWA  gleaned  29 
State  responses  on  this  issue  directiy 
from  the  docket  and  22  State  and 
District  of  Coliunbia  responses  by 
means  of  the  AAMVA  submittal. 
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Exhibit  1.— Stratified  Tally  of  Preferences  for  Alternatives  1, 2,  and  3 
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Selected  Alternative 

Based  on  the  substance  and  volume  of 
the  arguments  in  the  docket,  which 
emphasized  Alternative  2  as  best 
meeting  the  Congressional  mandate  for 
minimum  uniform  Federal  standards  for 
the  CDL  program,  the  FHWA  has 
selected  Alternative  2  as  its  conceptual 
framework  for  the  fmal  rule.  Thus,  the 
final  rule  consists  of  NPRM  Alternative 
2,  as  modified  in  light  of  the  comments 
to  the  docket.  These  modifications  are 
described  in  the  section-by-section 
analysis,  which  appears  later  in  this 
preamble. 

Issues  and  Arguments  Underlying  the 
Selected  Alternative 

In  reviewing  the  docket,  the  FHWA 
identified  several  major  issues  bearing 
on  the  selection  among  alternatives. 
This  part  of  the  supplementary 
information  section  analyzes  those 
issues,  and  shows  how  the  Alternative  2 
approach — as  incorporated  in  the  final 
rule — responds  to  them  in  comparison 
with  Alternative  1. 

The  comments  in  favor  of  Alternative 
3  were  essentially  the  same  as  those 
supporting  alternative  1  because 
Alternatives  3  and  2  differed  largely  in 
the  former's  inclusion  of  Alternative  1  as 
an  option  open  to  the  States.  Three 
respondents — the  NTSB,  the  American 
Trucking  Associations,  bic.  (ATA),  and 


the  Commonwealth  of  Pennsylvania — 
asserted  that  Alternative  3  was  inferior 
to  Alternative  1  because  it  would 
establish  two  completely  different 
administrative  paths  for  the  States  and 
the  FHWA.  As  Uie  NTSB  stated, 
"Alternative  3  raises  questions  and 
problems  that  do  not  exist  if  either  of 
the  primary  alternatives  is  chosen. 
There  would  be  additional 
administrative  burdens  as  FHWA 
attempts  both  to  establish  national 
standards  and  review  and  approve  State 
plans."  The  ATA  likewise  opposed 
Alternative  3  "because  it  would 
exacerbate  the  problem  (of  lack  of 
uniformity  of  licensing  standards)  by 
allowing  two  entirely  different 
approaches  to  the  establishment  of 
licensing  standards."  For  all  of  these 
reasons,  the  following  discussion 
confines  itself  to  the  primary  choices. 
Alternatives  1  and  2. 

Federalism 

This  regulation  has  obvious 
Federahsm  implications  because  it  will 
have  a  substantial  direct  effect  on  the 
States.  This  direct  effect  will  result  from 
the  introduction  of  statutorily  mandated 
minimtun  Federal  standards  for  the 
testing  and  licensing  of  CMV  operators. 
However,  the  FHWA  has  adhered 
strictiy  to  the  criteria  of  Executive  Order 
12612,  "Federalism,"  in  writing  this  rule. 
Spedflcally: 


(a)  The  FHWA  has  closely  examined 
the  statutory  authority  supporting  this 
action,  and  has  carefully  assessed  its 
necessity.  The  rule  derives  its  authority 
from  the  Commerical  Motor  Vehicle 
Safety  Act  of  1986,  which  requires  the 
Secretary  to  "issue  regulations  to 
establish  minimum  Federal  standards 
for  testing  and  ensuring  the  fitness  of 
persons  who  operate  commercial  motor 
vehicles,"  and  to  establish  "minimum 
uniform  standards  for  the  issuance  of 
commerical  drivers*  licenses  by  the 
States  and  for  information  to  be 
contained  on  such  licenses."  (Pub.  L  99- 
570,  sections  12005  and  12006.)  The 
necessity  for  this  action  resides  in  the 
need  for  improved  highway  safety  with 
respect  to  CNiVs.  For  example,  in  1985, 
medium  and  heavy  trucks  were  involved 
in  12.3  percent  of  all  fatal  highway 
accidents,  but  accounted  for  only  4.9 
percent  of  vehicle-miles  traveled  and 
approximately  2  percent  of  registered 
vehicles.  Owing  to  this  disproportionate 
involvement  of  CMVs  in  highway 
fatalities,  the  Congress  found  that 
minimum  Federal  standards  for  State 
testing  and  licensing  of  CMV  operators 
were  necessary  to  help  assure  that  such 
drivers  have  the  knowledge  and  skills 
necessary  to  operate  their  vehicles 
safely.  Thus,  this  action  is  both 
authorized  and  necessary. 
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Moreover,  the  FHWA  has  consulted 
the  States  and  relied  heavily  on  their 
collective  experience  before 
implementing  this  action.  The  NmM 
yielded  comments  on  the  proposed 
minimum  uniform  Federal  standards 
from  29  States,  and  the  other  States 
expressed  their  opinions  through  the 
AAMVA.  As  Exhibit  1  indicates,  the 
States  and  the  District  of  Columbia 
overwhelmingly  endorsed  Alternative  2. 
With  the  changes  introduced  in  this  final 
rule  to  augment  the  flexibility  available 
to  the  States,  the  FHWA  believes  that 
an  even  higher  proportion  of  States  will 
favor  the  conceptual  basis  of  this 
rulemaking.  Furthermore,  the  FHWA  has 
constructively  addressed  many  of  the 
comments  to  the  docket  from  those 
States  supporting  Alternative  1  or 
Alternative  3. 

(b)  Because  the  CMV  safety  problem 
is  national  in  scope,  it  is  necessary  to 
have  the  reciprocity  among  the  States 
that  is  mandated  by  the  provisions  of 
the  Act  While  this  action  establishes 
minimum  standards  for  the  issuance  of 
CDLa,  it  does  not  in  any  way  alter  the 
basic  role  of  the  States  in  issuing 
driver's  licenses. 

(c)  While  specifying  minimum  uniform 
Federal  standards  for  CMV  operator 
testing  and  licensing.  Alternative  2 
grants  to  the  States  the  maximum 
administrative  discretion  possible.  Not 
only  may  each  State  choose  to  impose 
its  own  higher  standards  in  every  facet 
of  the  program,  but  the  States  will  also 
benefit  from  significant  flexibilities  in 
applying  the  minimimi  standards. 
Indeed,  the  "flexibility"  section  below 
identifies  (in  Exhibit  2)  19  sample  areas 
in  which  the  States  will  exercise 
considerable  latitude  within  the 
minimimi  standards. 

(d)  The  language  of  the  enabling 
legislation  requires  the  establishment  of 
uniform  national  standards  for  this 
program.  However,  the  FHWA  has 
carefully  considered  the  comments  of 
the  States  and  their  organizations  in 
formulating  these  standards.  In  addition, 
the  FHWA  has  worked  closely  with 
State  officials  in  their  independent 
efforts  to  develop  materials  and 
procedures  with  which  to  implement  the 
CDL  Program.  Federal/State 
cooperation  has  also  characterized  the 
development  of  the  CDLIS,  an  integral 
part  of  the  fot^  program. 

This  final  rule,  based  on  Alternative  2 
in  the  NPRM.  therefore,  conforms  fully 
to  the  letter  and  spirit  of  the  Federalism 
Policymaking  Criteria  issued  by  the 
President. 


Federal  Involvement  as  Viewed  by 
Respondents 

The  docket  responses  substantiated 
the  FHWA's  assessment  of  the 
Federalism  implications  of  Alternative  2. 
Only  a  few  responding  organizations 
equated  Alternative  2  with  undue 
Federal  interference  in  internal  State 
prerogatives.  On  the  other  hand,  at  least 
one  respondent  argued  that  the  Federal 
review  and  approval  process  embodied 
in  Alternative  1  could  lead  to  a  more 
intrusive  Federal  presence  than  would 
be  the  case  in  Alternative  2.  Thus, 
Pennsylvania  observed: 

While  on  the  surface.  Alternative  1  seems 
to  provide  greater  flexibility  for  the  States,  in 
reality,  there  vsrill  t>e  minimum  standards  that 
FHWA  will  utilize  to  judge  whether  a  State's 
program  is  acceptable  or  not.  However,  these 
standards  will  not  be  openly  discussed  or 
developed*  *  '.Although  (Alternative  1] 
provides  the  guise  of  State  flexibility,  it 
actually  allows  FHWA  more  latitude  in 
interpreting  without  State  comment  what 
constitutes  an  acceptable  program.  A  State 
could  make  an  enormous  investment  in  the 
development  of  a  test  only  to  have  it  rejected 
*  *  *  because  it  is  deemed  "ineffective"  by 
FHWA  However,  "effectiveness"  is  not 
defined  within  the  proposed  rules  (for 
Alternative  1].  Therefore,  we  feel  that 
Alternative  2  provides  States  with  more 
latitude  in  developing  their  testing  programs 
by  providing  [them]  with  clear  minimum 
guidelines  for  the  program. 

The  Alternative  1  process  would 
require  each  State  to  submit  a  planning 
document  for  FHWA  review  by  July  15, 
1989.  The  FHWA,  in  turn,  would  have  90 
days  to  review  each  plan  and  issue  a 
determination.  The  NPRM  analysis 
states  tiiat  the  FHWA  would  judge 
whether  each  plan  is  "likely  to  result  in 
an  effective  program  that  insures  that 
only  qualified  driver  applicants  are 
licensed." 

Given  the  short-time  fi-ame  to  evaluate 
51  State  aiul  District  of  Columbia  plans, 
however,  the  FHWA  would  have  had  to 
develop  a  set  of  "checklist"  criteria 
against  which  discrete  elements  of  each 
State  plan  would  be  judged. 

Consonance  With  Goals  of  the  Act 

In  issuing  the  NPRM.  the  FHWA 
determined  that  all  three  Alternatives 
would  accord  with  the  goals  of  the 
enabling  legislation.  However,  the  CDL 
program,  far  from  being  a  unilateral 
Federal  effort,  will  succeed  or  fail  due  to 
the  degree  of  cooperation  of  a  host  of 
parties  including  the  State  motor  vehicle 
administrations,  carriers,  drivers,  and 
trade  associations.  The  FHWA  thus 
requested  public  comment  on  the 
desirability  of  each  of  the  alternatives. 
Most  respondents — including  the  groups 
critical  to  program  implementation — 


have  asserted  that  only  Alternative  2 
provides  the  minimum  uniform  Federal 
standards  called  for  in  the  Act 
Exemplifying  these  responses,  the  State 
of  Illinois  writes:  "Alternative  2  is  the 
only  alternative  that  professionally 
addresses  the  problems  which  generated 
(the  Act)  in  the  first  place."  By  contrast, 
the  respondent  orgtuiizations 
overwhelmingly  perceive  Alternatives  1 
and  3  as  antithetical  to  the  purpose  of 
tiie  Act. 

A  minority  of  respondents,  on  the 
other  hand,  argued  that  the  latitude 
afforded  by  Alternative  1  would  lead  to 
greater  compliance  on  the  part  of  the 
States.  These  argiunents  imply  that 
greater  compliance  would  result  in 
improved  highway  safety  and  would 
thus  be  consistent  with  the  goals  of  the 
Act.  On  the  basis  of  the  tally  of  State 
opinions,  the  FHWA  believes  that 
compliance  will  also  result  if  the  rule 
encompasses  the  clear  preference  of 
most  State  respondents.  In  addition,  the 
practical  concerns  discussed  further 
below  would  support  the  FHWA's  view 
that  Alternative  2  could  better  permit 
the  States  to  focus  their  resources  so  as 
to  meet  the  statutory  deadline  for  ftdl 
implementation  of  the  CDL  testing  and 
licensing  program— April  1, 1992. 

In  sum,  the  FHWA  agrees  with  the 
majority  of  respondents  that  Alternative 
2  is  the  better  means  of  meeting  the 
provisions  of  the  Act 

Testing  Materials  and  Procedures 

Simultaneously  with  this  proceeding, 
a  Committee  of  States  (with  FHWA 
funding  and  technical  support)  has  been 
developing  a  comprehensive  set  of 
commercial  driver  testing  materials  and 
procedures  through  a  contractor,  the 
Essex  Corporation.  These  Essex  outputs 
had  been  circulated,  in  draft  form,  prior 
to  the  NPRM  comment  deadline.  Several 
respondents  misidentified  NPRM 
Alternative  2  with  the  draft  Essex 
outputs:  that  is,  they  mistakenly  inferred 
that  FHWA  adoption  of  Alternative  2 
would  automatically  include 
promulgation  of  the  Essex  testing 
materials  and  procedures  as  binding  on 
all  States.  For  example,  since  the  draft 
Essex  materials  included  a  mandatory 
off-street  driving  skills  test,  certain 
respondents  incorrectiy  concluded  that 
off-street  testing — including  the 
provision  of  potentially  costiy  sites  and 
personnel — would  be  required  of  the 
States  under  Alternative  2. 

Such  an  inference  continues  to  be 
incorrect  both  for  the  specific  off-street 
testing  example  and  for  the  Essex 
outputs  as  a  whole.  The  FHWA  regards 
the  Essex  materials  as  important  but 
optional,  aids  for  the  States  to  consider 
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in  developing  their  own  testing  and 
licensing  programs.  States  may 
incorporate  all,  some,  or  none  of  the 
Essex  outputs  in  their  testing  programs, 
as  long  as  those  programs  meet  or 
exceed  the  minimum  standards  set  forth 
in  this  rule.  In  the  example  cited  above, 
this  rule  requires  only  that  some  or  all  of 
the  skills  test  be  given  in  actual  traffic 
conditions.  In  other  words,  off-street 
testing  remains  an  option  available  to, 
but  not  forced  upon,  each  State.  The 
same  principle  applies  to  all  other 
elements  of  the  Essex  program,  which 
may  be  of  maximal  utility  to  States  that 
currently  have  no  classified  testing 
program  in  place  and  that  do  not  wish  to 
develop  their  own  skills  and  knowledge 
tests. 

Flexibility 

The  supporters  of  Alternatives  1  and  3 
adduced  as  their  prime  argument  the 
additional  "flexibility"  promised  by 
those  Alternatives.  Comments  by 
California  and  Pennsylvania,  however, 
suggest  that  Alternative  1 — with  its 
early  FHWA  review  requirement — 
would  not  be  as  flexible  as  it  might 
appear,  and  Alternative  2  (as  modified 
by  the  comments  by  AAMVA  and  the 
States)  would  offer  a  high  degree  of 
ladtudis  to  the  States. 

Exhibit  2  lists  19  examples  of 
flexU>iUty  available  to  the  States  within 
the  minimum  standards  of  t)ie  final  rule. 
As  requested  by  AAMVA  and  several 
States,  the  FHWA  has  also  revised  the 
knowledge  and  skills  listings  of  NPRM 
Alternative  2  to  enhance  State 
flexibility.  Knowledge  and  skills 
requirements  have  been  made  more 
general  so  as  to  allow  the  States  greater 
discretion  in  selecting  specific  topics  for 
emphasis. 

In  arguing  for  the  flexibility  afforded 
by  Alternative  3.  the  State  of  Alaska 
cited  its  own  unique  situation:  The 
existence  of  many  localities  that, 
although  physically  detached  firom  the 
State  highway  network  and  from  driver 
testing  facilities,  still  have  CMVs  and 
operators  subject  to  this  final  rule.  The 
niWA  believes  that  the  waiver  process 
as  prescribed  in  the  Act  and  in  1 383.7 
would  be  the  most  appropriate  forum  in 
which  to  address  this  specific  local 
problem. 

Exidbit  2^-Examples  of  Flexibilities 
Offered  by  Final  Rule 

Each  State  may  *  *  * 

(1)  Set  die  price  level  for  die  CDL 

(2)  Set  age  limits  for  CDL  holders  not 
covered  by  Part  391  of  the  Federal  Motor 
Carrier  Safety  Regulations. 

(3)  Establish  the  duration  of  ita 
penalties  against  driver  applicanta 


providing  false  information.  (Section 
383.73) 

(4)  Impose  or  omit  knowledge  and 
skills  tests  on  applicants  for  renewal  or 
for  license  transfer  from  other  States. 
(Section  383.73) 

(5)  Develop  alternative  methods  for 
the  driver  certifications  to  ensure 
compliance  with  verification  of  driver 
qualifications  (Section  383.73) 

(6)  Contract  with  third  parties  to 
administer  skills  testa,  or  preserve  skills 
testing  as  an  exclusive  State 
prerogative.  (Section  383.75) 

(7)  Waive,  or  insist  upon,  driving  skills 
testa  for  certain  categories  of  initial  CDL 
applicanta  who  are  already  CMV 
operators.  (Section  383.77) 

(8)  Incorporate,  or  omit  off-street 
testing  as  part  of  the  skills  test  (Section 
383.113) 

(9)  Use  simulator  tedmology  in  the 
skills  testing  program,  although  not  as  a 
substitute  for  the  required  test  in  traffic 
(Section  383.113) 

(10)  Develop  ita  own  driver  and 
examiner  manuals  incorporating  test 
content  and  procedures.  (Section 
383.131) 

(11)  Admiidster  knowledge  testa  in 
written,  oral,  or  machine  formats,  or  any 
combination  thereof.  (Section  383.133) 

(12)  Prepare  ita  own  knowledge  test 

Suastion  and  procedures  in  keeping  with 
le  required  Imowledge  areas.  (Section 
383.133) 

(18)  Develop  ita  own  methods  foe .  . 
skills  testing  and  scoring.  (Section 
389.133) 

(14)  Set  the  qualification  requirementa 
for  driver  examiners.  (Section  383.133) 

(15)  Accept  in  whole  or  in  part,  or 
ignore,  the  Essex  Corporation  materials 
and  procedures  now  under  development 
for  the  Committee  of  States. 

(18)  Determine  the  waiting  period  for 
an  applicant  to  retake  a  test  which  be/ 
she  fails,  and  the  maximum  number  of 
times  a  person  may  take  and  fail  any 
test  (Section  383.135) 

(17)  Design  tiie  form  ita  CDL 
document  (Section  383.153) 

(18)  Show  or  omit  the  appUcant's 
Social  Security  Number,  weight  eye 
color,  or  hair  color  on  the  CDL  (Section 
383.153) 

(19)  Incorporate  improved  positive 
identification  methods  on  the  CDL 
(Section  383.153) 

In  addition  to  the  foregoing 
flexibilities,  each  State  may  add  more 
stringent  requirementa  to  the  minimum 
standards  contained  in  all  individual 
sections  of  the  rule. 

Cost 

Most  of  the  States  supporting 
Alternatives  1  and  3  pointed  to  the 
allegedly  higher  costs  of  Alternative  2. 


In  reality,  each  State  will  be  free  to  set 
the  price  of  the  CDL  at  any  level, 
regardless  of  the  selected  Alternative. 
Furthermore,  the  "grandfathering"  and 
"third-party  testing"  provisions  of  the 
final  rule  will  allow  the  States  to 
mitigate  the  impact  of  initial  startup 
costa  on  State  budgets.  Inferring  that 
Alternative  2  incorporated  the  Essex 
testa  as  requirementa,  certain 
respondenta  incorrectly  ascribed  to 
Alternative  2  the  major  capital 
investment  associated  with  producing 
off-street  testing  sites  Statewide.  In  fact 
Alternative  2  did  not  include  any  such 
requirement  nor  does  the  final  rule. 
Conversely,  Alternative  1  carried  a 
significant  administrative  cost  burden — 
preparation,  submission,  and  iteration  of 
the  State  Plan  at  an  early  date.  Under 
the  final  rule.  States  will  need  to  plan 
carefully  for  program  implementation, 
but  the  clarity  of  the  standards  could 
lead  to  more  efficient  planning  than 
would  have  been  the  case  under 
Alternative  1.  For  all  these  reasons,  cost 
considerations  do  not  argue  against 
Alternative  2  as  incorporated  in  the  final 
rule. 

Reciprocity 

The  Act  mandates  reciprocity  among 
all  States.  Many  respondenta  argued 
that  given  the  hist(My  of  the 
development  of  Stata  licenidng 
IHOcedures,  one  State  could  hardly  be 
expected  to  have  full  confidence  in  all 
the  ether  State  programs  unless  a 
perceived  minimum  unifona  national 
standard  pervailed.  Reciprocity,  in  turn, 
will  influence  State  decisions  on  such 
issues  as  transfer  retesting.  As  the 
approach  perceived  by  most 
respondenta  as  uniform.  Alternative  2 
would  encourage  true  nationwide 
reciprocity  including  the  minimiaation  of 
the  retesting  biuden. 

Practical  Concerns 

In  arguing  in  favor  of  Alternative  2, 
most  responding  jurisdictions  and 
organizations  cited  the  practical 
problems  inherent  in  the  Alternative  1 
process.  Although  time  is  of  the  essence 
in  the  CDL  program,  respondents 
pointed  out  the  requirement  under 
Alternative  1  for  a  State  plan,  FHWA 
review,  and  possible  further  iterations 
would  detract  from  the  States'  ability  to 
comply  with  the  April  1, 1992.  deadline. 
The  paperworic  and  likely  time  delays 
would  create  high  cost  burdens  at  both 
the  Stata  and  Federal  levels.  By 
contrast  at  least  one  respondent 
pointed  out  that  adoption  of  Alternative 
2  in  mid-1988  would  give  all  inv<rived 
parties — including  CMV  operators  and 
their  employers — an  eariy  warning  of 


the  April  1, 1992,  requirements,  hence  a 
head  start  on  responding  to  them.  One 
State  respondent  claimed  that 
Alternative  2,  by  advancing  specific 
Federal  requirements,  could  ease  the 
task  of  pushing  enabling  legislation 
tlirough  the  respective  legislatures. 

Mechanisms  To  Assure  State 
Compliance 

To  assure  proper  implementation  of 
the  CDL  testing  and  licensing  standards, 
State  compliance  must  take  two  forms. 
First  a  State  must  design  an 
organizational  framework  and  set  of 
procedures  and  materials  that  will  allow 
the  standards  to  be  met  Second,  the 
State  must  administer  the  program  so 
that  the  organization,  procedures,  and 
materials  actually  function  according  to 
the  program  design.  In  the  NPRM, 
Alternative  1  would  have  addressed  the 
first  form  of  compliance  by  producing  an 
FHWA-approved  State  plan  for  CDL 
testing  and  licensing.  By  contrast, 
Alternative  2  would  have  included 
neither  a  requirement  for  State  plans, 
nor  a  process  for  their  review  by 
FHWA;  The  NntM  did  not  address  the 
second  form  of  compliance  in  any  way 
under  either  Alternative,  except  to  raise 
the  following  question  for  comment 

*  *  *  !•  it  appropriate  for  the  Governor  to 
certify  that  the  State  ia  in  compliance?  Should 
the  FHWA  monitor  tlie  licensing  procedures 
and.  if  ao,  on  what  basis?  What  is  the  most 
practical  and  cost-effective  method  that  can 
he  used  to  certify  that  the  States  are  in 
compliance?  Should  the  FHWA  approve  each 
of  the  States'  programs?  If  so,  how  often 
should  thcPHWA  review  these 
determinations? 

In  the  NPRM  docket  19  States  and  the 
AAMVA  responded  to  tliis  question.  No 
consensus. emerged  from  their 
responses.  The  largest  group  of 
respondents  (five  States  and  AAMVA) 
asserted  that  State  self-certification 
would  suffice,  without  any  subsequent 
FHWA  audit  programs.  The  14  oUier 
commenters  embraced  ten  different 
compliance  certification  schemes,  most 
of  which  combined  an  initial  State 
certification  with  some  form  of  FHWA 
review  on  an  initial,  random,  annual,  or 
longer-term  basis.  One  respondent 
suggested  initial  State  certification  with 
a  periodic  "peer  review"  to  be 
conducted  annually  by  AAMVA  on 
behalf  of  FHWA. 

Owing  to  this  current  lack  of  a 
consensus  among  the  States  on  the 
important  issue  of  compliance,  the 
FF^A  has  elected  to  defer  the 
establishment  of  a  compliance 
certification  and/or  audit  mechanism.  In 
any  event  the  Act  does  not  require  full 
implementation  by  die  States  of  die  CDL 
program  until  October  1, 1993,  when 


statutory  sanctions  wotdd  talce  effect. 
Thus,  ample  time  remains  to  resolve  this 
important  issue.  The  FHWA  plans  to 
seek  additional  State  and  public 
commenta  on  the  issue  of  a  compliance 
certification  and/or  audit  mechanism  by 
issuance  of  a  future  Federal  Register 
notice.  The  States.  meanwhUe,  should 
proceed  without  delay  to  implement  the 
testing  and  licensing  standards 
contained  in  tliis  final  rule  because 
CMV  drivers  must  be  relicensed  under 
the  program  by  April  1. 1992. 

l^e  rest  of  this  supplementary  section 
contains  a  section-by-section  analysis  of 
the  final  rule. 

Section>by-Sectioo  Analysto 

Section  383.5    Definitions, 

Commercial  motor  vehicle  (CMV). 
The  Act  (section  12019)  defined  a  CMV, 
in  part  as  having  "a  gross  vehicle 
weight  rating  of  26,001  or  more  poimds, 
or  such  lesser  gross  vehicle  weight 
rating  as  the  Secretary  determines 
appropriate  by  regulation  *  •  *  ."  This 
regulation  has  expanded  that  definition 
to  include  all  vehicles  having  a  gross 
combination  weight  rating  of  26,001  or 
more  pounds,  inclusive  of  a  towed  unit 
with  a  gross  vehicle  weight  rating  of 
more  than  10,000  pounds.  The  definition 
change  reflecta  commenta  received  fiY>m 
the  AAMVA  with  respect  to  vehicle 
groups.  The  FHWA  agrees  with 
AAMVA  that  combination  vehicles, 
when  hauling  5-ton  and  greater  trailers, 
merit  inclusion  in  the  definition  of  a 
CMV  because  of  their  handling 
characteristics,  even  though  the  gross 
vehicle  weight  rating  of  the  main 
vehicle,  if  operated  without  a  trailer, 
miiy  be  well  below  28.001  pounds.  The 
operator  of  such  a  power  imit  would  not 
have  to  possess'  a  CDL  if  the  unit  is 
operated  without  a  trailer,  or  with  a 
trailer  having  a  gross  vehicle  weight 
rating  of  less  than  10,000  pounds. 

Tank  vehicle.  In  commenting  on  the 
NPRM.  die  National  Tank  Truck 
Carriers,  Inc.,  asserted  that  the  use  of 
the  term  "cargo  tank"  would  unduly 
constrain  the  types  of  vehicles  for  which 
the  special  dynamics  of  bulk  cargoes 
would  mandate  an  endorsement  The 
FHWA  recognizes  that  "cargo  tank"  is  a 
term  of  art  in  the  hazardous  materials 
regulations;  to  expand  the  definition  of 
this  term  for  the  special  purposes  of  Part 
383  would  create  unnecessary 
inconsistencies  among  regulations 
issued  by  die  Department  of 
Transportation.  "Therefore,  the  final  rule 
has  eliminated  die  term  "cargo  tank" 
and  substituted  the  term  "tank  vehicle." 

A  tank  vehicle  must  meet  the 
definition  of  a  CMV  as  provided  in  this 
rule.  Thus,  a  tank  vehicle  must  either 


satisfy  the  26,001  poimd  vehicle  weight 
floor  as  specified  in  §  383.5.  or  be  of  any 
size  and  be  used  in  the  transportation  of 
materials  requiring  the  motor  vehicle  to 
be  placarded  under  the  Hazardous 
Materials  Regulations.  Moreover,  the 
tank  vehicle  must  be  designed  to 
transport  any  liquid  or  gaseous  material 
within  a  tank  that  is  either  permanentiy 
or  temporarily  attached  to  die  vehicle  or 
the  chassis.  Examples  of  such  vehicles 
would  be  cargo  tanks  and  portable 
tanks. 

Drivers  of  vehicles  that  transport 
nonhazardous  materials  (such  as  milk) 
in  bulk,  and  that  have  a  weight  rating 
below  the  26,001  pound  floor,  would  not 
require  a  CDL  at  aU.  since  the  vehicles 
they  operate  are  not  CMVs  as  defined  in 
the  final  rule. 

A  tank  vehicle  required  to  be 
placarded  by  virtue  of  ita  hazardous 
gaseous  or  liquid  cargo  would  generally 
be  considered  a  tank  vehicle  regardless 
of  its  size  or  weight  and  its  operator 
would  require  the  tank  vehicle 
endorsement  as  well  as  the  hazardous 
materials  endorsement  on  a  Ucense 
appropriate  to  the  vehicle  group 
involved.  However,  the  definition  of 
"tank  vehicle"  specifically  excludes 
portable  tanks  having  a  rated  capacity 
imder  1,000  gallons  btecause  their 
dynamic  properties  do  not  present  so 
great  a  challenge  to  driver  capabilities 
as  to  mandate  a  tank  vehicle 
endorsement  This  exclusion  of  portable 
tanlcs  under  1,000  gallons  relates  to  the 
tank  vehicle  endorsement  only,  the 
hazardous  materials  endorsement  would 
still  be  applicable  in  keeping  with  the 
placarding  requirementa  of  die. 
Hazardous  Materials  Regulations. 

Subpart  B— Ucense  Requirementa 

Section  383.23    Commercial  Driver's   ' 
License. 

According  to  the  requirementa  which 
became  effective  on  July  1, 1987,  drivers 
of  CMVs  can  have  only  a  single  license. 
This  section  effecto  additional 
requirements  for  persons  who  operate 
CMVs.  As  of  April  1. 1992.  all  operators 
of  CMVs  shall  take  and  pass  knowledge 
and  driving  tests  that  meet  the  minimum 
standards  promulgated  by  FHWA.  An 
operator  of  a  CMV  with  special  handling 
characteristics  such  as  a  double  trailer 
combination,  or  a  vehicle  required  to  be 
placarded  for  hazardous  materials,  shall 
also  take  and  pass  additional  testa  to 
obtain  an  endorsement  to  the  CDL 
authorizing  him/her  to  operate  such  a 
vehicle.  This  regulation  also  requires 
CMV  drivers  to  possess  a  CDL  while 
operating  a  CMV.  The  CDL  shall  be 
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iMued  by  States  in  accerdance  witli 
these  standards. 

The  Act  deariy  states  that,  aa  of  ^ril 
1. 1982.  at  the  latest,  "no  petsoB**  shall 
operate  a  CMV  unless  sack  parsoa  haa 
qualified  under  the  standards  contained 
in  the  sabiect  ruk.  NevertheiesB.  10 
States  in  their  responses  to  the  NVKM 
aou^t  relief  from  the  Aprfl  1, 199S. 
deadline  for  the  qualification  of  all 
drivers.  They  maintained  that  this  final 
rule  would  not  be  issued  until  July  15. 
1988;  that  additional  time  would  be 
required  for  States  to  implement  the 
program  through  legislative  and 
administrative  action;  and  that  States 
with  4-  and  5-year  renewal  cycles  would 
therefore  find  it  impossible  to  handle  the 
new  CDL  pmym  In  the  normal  course 
of  renewal  activity.  Moreover,  their 
argument  ran,  for  the  States  to 
cinnmivent  the  noma)  renewal  process 
woald  entail  high  overhead  costs  and 
woaM  lead  to  confusion  due  to  the 
existence  of  two  classificstion  systems. 
Thus,  the  concerned  States  aigued,  the 
FHWA  shodd  interpret  the  April  1. 
1988,  d^e  as  a  deadHne  for 
imtilusssninlion  radier  then  completion 
of  the  COL  ptegram. 

The  FHWA  fully  understands  these 
States'  concerns  lest  the  CDL  program 
dee<Hine  lead  to  temporary  higher  cost 
levels  and  tfistorb  the  normal  schedoBng 
of  Hcense  renewals.  However,  the 
FHWA  beheves  diet  die  timefremes 
established  in  the  Act  are  important  to 
maintain  as  an  acceptable  goal  for 
comphance.  Many  States  sre  already 
moving  to  adopt  and  implement  the  CDL 
program  based  on  the  dates  included  in 
the  Act  as  tlMir  goaU.  Aha  the  FHWA 
believes  iut  chsngss  in  die  April  1, 
1992.  deadline.  etUmr  dvoagh  legislation 
or  rulemaking,  would  confuse  the 
drivers  end  «>ther  groups,  such  as  awler 
carriers  and  enforcement  entities,  who 
are  necessarfly  concerned  about  when 
and  what  they  need  to  do  as  a  result  of 
the  CDL  program.  Thus,  the  final  rate 
continues  to  incorporate  tUs  mandeted 
date,  and  containa  several  provisions 
that  will  allow  die  States— widi  proper 
planning  and  progra— ninp    to  con^ily 
more  easily.  First,  the  FHWA's  adoption 
of  Alternative  2  aa  dm  basie  for  the  final 
rule  will  permit  the  Stales  to  proceed 
directly  to  tanpleBent  die  CDL  program 
without  an  iterative  Federal  review  and 
aiqiroval  process  in  1980.  Second,  the 
diird-party  testii«  provisioBS  (|  388.75) 
will  assist  dM  Stales  in  setting  up  their 
skills  testiag  epparatua  with  minimal 
expantfon  of  State  persenitel  rasters 
and  iscilittes.T1did.  dm  abdity  to 
"grandfather"  Gertain  hi^y  qaaUfied 
drivers  from  die  skiUs  teste  can  eese  die 
burden  en  State  resooroes.  Finally,  the 


final  rule  attowa  Ike  Steles  faU 
discwden  to  priea  dm  CDL.  Bhselii  e 
State  enoeantsr  anasaat  coato  in 
accelerating  ite  lieanee  renewal  qrde  to 
meal  dM  Aprft  1,  MOK.  dsadltoa.  M  wdl 
be  free  to  lacevsr  tkese  tomuamntal 
costelkwgk  Ike  prickig  mechanism  All 
tkaee  fsatana  Witt  assist  Ike  Stales  in 
osmplying  witk  Ike  Apstt  1. 1992, 
deadline. 

Section  12806(e)(4  el  tke  Act  aHows 
Ike  Secretary  to  cansfahr  a  reqaiisniant 
diet  States  issoe  oertiflcales  of  filneas  to 
ite  a  CMV  to  enck  person  whe 
le  reqaired  taets.  The  NFIOd  of 
December  11, 1987,  envisioned  dw 
creation  of  a  CDC  document  to  be 
issued  by  States  that  are  in  compliance 
with  diis  part,  so  aa  to  bilfill  two 
sepetato  needs.  First,  a  CMV  operator 
dosddled  in  a  nonromplyii^  State 
would  have  been  eligible  to  epply  for  e 
CDC  from  a  State  whkk  does  oonfosm 
to  die  testfaig  standards.  Second,  a  CMV 
operator  who  ia  domiciled  in  e  foreign 
country,  and  whoee  home  Jurisdiction 
does  not  siihstenrtally  oon^iy  witk  the 
testing  end  licensing  standards 
mntafaied  in  thia  part,  would  fcava  • 
applied  for  a  CDC  from  a  cenfonning 
State. 

The  CDC  for  domesde  drivers  elidtad 
needy  unanimous  disapproval  from  Ike 
respcmdente  to  the  NVBM.  who 
conrideied  it  praamlufe^  Ucaly  to 
undermine  full  complisnce.  end  ooatoary 
to  the  sii^le-Ucenae.  single-record 
concept  of  the  Act  In  U^  of  die 
exemplary  cooperation  already 
displayed  by  the  States  in  die  CDL 
program,  the  FHWA  egrees  that  a 
domestic  CDC  OBay  not  be  necessary, 
and  has  deleted  it  from  the  regiiletion 
However,  to  order  to  essure  that  drivers 
and  their  employers  ere  not  adversely 
affected  by  this  rsailation  due  to  factors 
that  are  sidely  urithin  the  purview  of  the 
States,  the  FHWA  will  monitor  the 
extent  of  State  conpUanoe  with  this 
Part  and  wdl  deel  widi  date  issue,  if 
necessary,  in  o  future  rulemaking. 

Since  Cenede  is  working  toward  a 
strong  testing/licensing  program  for 
CMV  operators  through  ite  consensus 
Nstianal  Safety  Code,  the  CDC  for 
foreign  operators  would  have  probably 
applied  in  large  measure  to  drivers 
domkded  in  Mexico  (dependkig  on  an 
ongoing  analysis  of  Msjdcen  standards). 
The  two  States  mntaining  the  moot 
heevUy  trafikkad  Mexfcan  bonier 
crossings,  Texee  and  CaWomie.  already 
require  Msaicsn  CMV  operators  to 
secure  State  Hrensss.  To  impose  an 
additiona}  or  altamattee  reqBifeaient  for 
a  CDC  woddassdlssslymnlHply  dm 
number  end  type  of  den— ate 
by  thoee  Slates.  Moreover,  to  Ikelr 


I  to  dm  NHtM  both  CeUfomte 
end  Texae  appssad  Ike  issnaaes  of 
CDCs  and  aaaiBatod  dteA  drivers 


the  FHWA  kas  sltodimteil  dm  CDC  far 
foreign  diisais  and  kas  subelifcitod  e 
"Nonresident  CDL"  to  be  issued  by 
complying  States  as  described  end 
analyzed  under  Subpart  B,  Testing  and 


To  eOoH  novice  mivers  to  obtain  the 
necessary  training  m  a  CMV.  the  nnal 
rule  allows  Stales,  if  they  so  choose,  to 
issue  MmMed  Jeemer  s  permito.  Tne 
issuance  of  a  feetner s  peiiuit  win  not  be 
a  re<|uired  precondition  to  issuing  e 
CDL.  However.  States  may  choose  to 
melte  leeinei  s  permtto  avafleble  for 
limited  time  periods  to  first-time 
appUeanto  for  use  in  bddnd-the-wheel 
training  on  pinnic  roads  or  sighwsys. 

Hie  NiwM  proposed  thet  States 
which  issue  leemer's  permite  for  CldV 
drivers  would  do  so  as  a  continuetion  of 
their  existing  learner's  penult  programs 
and  mi^it  also  require  eppocante  to 
pass  teet(s)  prfor  to  issuance  of  the 
leemer's  pemdt  for  tfw  qiecific  vehicle 
group  or  endorsement  desired 
Conditions  for  issuance  of  e  learner's 
permit  end  circumstances  under  nHiich 
soch  permite  nwy  be  need  would  have 
been  solely  determined  by  the  Stele  of 
issuance. 

Of  the  51  respondente  eddressing  the 
question  of  leamer's  petmits,  ebout  haV 
recoBunended  tkat  Fedsral  standards  be 
set  far  Steto  laanar's  permit  prapaiu 
directed  toward  CDL  Jseuance.  For 
example,  the  AAMVA  urged  the  FHWA 
to  require  that  eppttcante  for  leamer's 
permite  "setisfy  CDL  lequirsmsnte 
including*  *  *  written  and  medtoel 
exams,  and  that  the  record  be  added  to 
the  CDL  hdbimetion  System." 

Respoodtog  to  such  sefety-related 
concerns  aa  AAMVA's,  whde  preserving 
maximum  flexibility  for  the  States  and 
meeting  the  befaind-the-wheel  training 
needs  c^  prospective  CDL  applicants, 
this  final  rule  specifies  thet  e  leemer's 
permit  holder  must  alwajrs  be 
ecoompenied  by  the  holder  of  a  valid 
CDL  during  on-road  training.  (This 
provision  was  siiflgistiiil  by  eight 
respondente  m  the  trucking  end  puUic 
transit  industries  and  State  agencies.) 
Also,  to  be  issued  e  leamer's  permit  to  e 
State  for  training  to  a  CMV,  aa  applicant 
must  ahreedy  poaeeso  a  valid  autenwbile 
driver's  Ucenee,  or  pees  toe  State's 
ordinary  battery  of  viaion,  si^/symboL 
and  knowledge  leate  for  aatomobile 

Tneee  learae>  s  permit  requiremente 
■fe  mtotanum  standards,  wUch  the 
Statse  can  ecoommodete  witUn  tksir 


existing  programs.  As  elsewhere  in  this 
regulation,  the  States  will  be  free  to 
impose  more  stringent  requirements  (for 
instance,  making  successful  completion 
of  the  CDL  knowledge  test  a  prerequisite 
for  leamer's  permit  issuance),  should 
they  elect  to  do  so. 

On  the  other  hand,  if  a  State  does  not 
issue  leamer's  permits,  the  requirements 
stated  in  S  383.23(c)  will  not  apply.  In 
such  a  case,  applicants  would  have  to 
acquire  their  behind-the-wheel  driving 
experience  on  other  than  public 
highways  because  of  the  prohibitions 
contained  in  i  383.23(a).  However,  a 
State  not  issuing  leamer's  permits  may 
conduct  driving  skills  tests  in  traffic. 
Also,  the  final  rule  gives  States  the 
additional  flexibility  of  allowing  a 
person  who  does  not  already  hold  a 
valid  driver's  license  to  obtain  a 
leamer's  permit.  A  typical  situation  in 
which  this  option  may  be  helpful  would 
be  that  of  an  individual  who  immigrates 
to  die  United  States  from  another 
country  and  does  not  have  a  valid 
license.  Therefore,  this  final  mle  does 
not  require  States  to  issue  learner's 
permite.  or  to  issue  leamer's  permits 
only  to  valid  automobile  license  holders, 
in  order  to  implement  the  CDL  program. 

Subpart  E— TetUng  and  Ueenstog 


This  subpart  contains  the  testing  and 
licensing  procedures  for  CDLs.  The  tests 
would  be  required  for  each  vehicle 
group  in  which  the  applicant  operates  or 
wishes  to  operate,  and  would  at  least 
cover  the  general  knowledge  areas  and 
skills  described  to  Subpart  G. 
Knowledge  teste  could  be  given  in 
written,  oral  and/or  automated  format. 
Skills  teste  would  have  to  be  given  in  a 
vehicle  that  is  representative  of  the 
vehicle  group  within  which  the  applicant 
operates  or  expecte  to  operate. 

Verification  of  Driver  Qualification. 
Section  120(»(a)(7)  of  the  Act  states  that 
regulations  for  testing  of  CMV  operators 
shall  ensure  that  each  person  taking 
such  teste  is  qualified  to  operate  CMVs 
under  regulations  issued  by  the 
Secretary  and  contained  in  Title  49  of 
the  CFR.  "to  the  extent  such  regulations 
are  applicable  to  such  person."  The 
driver  qualification  requirements  found 
in  Part  391  of  die  FMCSRs  apply  only  to 
drivers  of  motor  vehicles  engaged  in 
interstate  commerce  unless  adopted  by 
the  State  for  intrastate  movements.  In 
response  to  section  12005(a)(7),  the  final 
rule  will  require  that  States  include  in 
the  CDL  application  process,  a  means 
for  an  applicant  to  certify  that  he/she 
meete  Federal  driver  qualification 
requiremente  if  he/she  operates  or 
expecte  to  operate  m  interstate 


commerce.  States  would  continue  to 
have  the  responsibility  to  establish 
intrastate  driver  qualification  standards 
and  to  determine  the  applicant's 
compliance  with  these  standards.  At 
this  time,  this  regulation  does  not 
impose  the  physical  and  medical 
requirements  of  section  391  of  this  part 
on  intrastate  drivers  as  a  minimum 
standard. 

Enforcement  of  driver  compliance 
with  the  driver  qualifications 
requirements  would  continue  under  the 
current  practice  of  roadside  inspections, 
carrier  audits,  and  other  State  and 
Federal  enforcement  avenues.  The 
driver  license  agencies  would  also  play 
a  related  enforcement  role  by  obtaining 
required  certifications,  maintaining 
commercial  driver  records,  completing 
required  checks  of  these  records,  and 
making  appropriate  notifications  to  the 
CDLIS.  States  would  also  have  the 
option  to  have  their  driver  license 
agencies  assume  greater  review  of 
driver  medical  and  other  qualifications 
during  the  licensing  process. 

Section  383. 71    Driver  application 
procedures. 

A  CMV  operator  will  obtain  his/her 
license  in  the  State  in  which  he/she  is 
domiciled,  except  in  the  case  of  foreign 
drivers  as  explained  further  below. 

Every  CDL  applicant  will,  at  a 
minimum,  complete  the  following 
process  to  obtain  his/her  CDL  for  the 
first  time  (other  than  renewals  or 
transfers): 

(a)  An  applicant  subject  to  49  CFR 
Part  391  will  certify  dtat  he/she  meets 
the  driver  qualification  requirements  of 
Part  391  as  a  condition  to  taking  the 
teste; 

(b)  Pass  a  knowledge  test  (as 
specified  m  Subpart  G)  to  demonstrate 
that  he/she  is  familiar  with  the 
regulations  designed  to  ensure  the 
public  safety  and  «vith  the  skills  needed 
to  safely  operate  the  type  of  vehicle  that 
he/she  operates  or  expects  to  operate; 

(c)  Certify  that  the  vehicle  in  which 
he/she  will  take  the  driving  skills  tests 
is  representative  of  the  type  of  vehicle 
he/she  operates  or  expects  to  operate; 

(d)  Pass  the  necessary  driving  skills 
tests  as  described  in  Subpart  G;  and 

(e)  Provide  all  information  required  by 
the  regulation. 

If  he/she  satisfies  all  of  the 
requirements  described  above, 
surrenders  his/her  existing  license,  and 
is  not  disqualified  according  to  Subpart 
D,  then  the  State  may  issue  the 
applicant  a  CDL 

Any  driver  who  applies  for  a  renewal 
of  his/her  CDL  will  make  the 
certification  of  driver  qualification,  and 
provide  an  update  of  required 


information.  In  addition,  holders  of  the 
hazardous  materials  endorsement 
(§  383.123)  must  pass  the  hazardous 
materials  test  to  retain  that 
endorsement.  The  hazardous  materials 
endorsement  retest  will  help  keep 
drivers  of  such  vehicles  current  on 
changes  in  the  hazardous  materials 
regulations  and  safety  related 
procedures.  As  a  minimum  standard, 
this  mle  implicitly  permits  the  State  to 
impose  additional  testing 
requirements — for  example,  the  full 
battery  of  knowledge  and  skills  tests 
specified  in  §  383.71(a)— on  CDL 
renewal  applicants. 

A  commercial  driver  who  wishes  to 
drive  a  vehicle  in  a  different  vehicle 
group  must  make  the  certification  of 
driver  qualification,  certify  that  the 
vehicle  in  which  he/she  takes  the 
driving  skills  tests  is  representative  of 
the  type  of  vehicle  he/she  operates  or 
expects  to  operate,  and  pass  the  tests 
related  to  the  upgraded  vehicle  group  or 
endorsement. 

Any  driver  who  moves  (i.e.,  changes 
his/her  domicile)  from  another  State  or 
jurisdiction  will  be  required  to  apply  for 
a  new  CDL  within  no  more  than  30  days 
of  moving  and  to  surrender  his/her 
current  CDL  as  a  condition  of  receiving 
a  new  CDL  Such  a  driver  would  make 
the  certification  of  driver  qualification 
and  provide  any  new  or  updated 
information  required  by  the  regulation. 
As  in  the  case  of  CDL  renewals,  the  new 
State  may  choose  to  impose  additional 
knowledge  and  skills  testing  as  a 
prerequisite  to  the  transfer  of  a  CDL  but 
is  not  required  to  do  so.  However,  if  the 
current  CDL  contains  the  hazardous 
materials  endorsement,  and  the  transfer 
applicant  wishes  to  retain  that 
endorsement,  the  new  State  of  domicile 
must  ensure  that  the  applicant  takes  a 
new  test  or  has,  within  the  2  j'ears 
preceding  the  transfer,  either  passed  a 
hazardous  materials  knowledge  test 
given  by  the  old  State  of  domicile  in 
accordance  with  S  383.121,  or 
successfully  completed  hazardous 
materials  testing  or  training  that  is  given 
by  an  employer  or  some  other  third 
party.  Such  third  party  testing  or 
training  must  be  deemed  by  the  State  to 
substantially  cover  the  knowledge  areas 
listed  in  S  383.121.  This  provision 
reflects  the  FHWA's  belief  that  an 
individual  who  passes  a  hazardous 
materials  endorsement  test  or  an 
equivalent  third  party  testing  or  training 
program  within  the  2  years  preceding 
the  transfer  will  be  sufficiently 
knowledgeable  of  the  hazardous 
material  regulations  and  of  any  changes 
in  them  which  may  impact  safety. 
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The  prece^ng  paragraph  wfll  apply  to 
all  CMV  operatora  after  Aprfl  1. 19M, 
and  to  aB  CDL  holdera  who  efaanga 
domicile  from  one  CDL-iwaiiig  State  to 
another  CDL-faaaiHg  State  befora  April 
1. 1992.  ir,  before  April  1. 1982,  a  CDL 
holder  mtm»  to  a  State  that  docs  not 
yet  isaae  CDLa,  he/she  must  adhere 
both  to  the  beensing  re<|uireinents  of  the 
new  State  of  doarictie  and  to  ttie  singie 
license  ptovisioiia  of  S  383.21.  whicfa 
tequire  a  driver  to  sarrender  his/her  old 
license  wiian  he/she  receives  a  Kcense 
from  a  new  State  of  doaiiciie. 

As  explained  in  the  analysis  of 
§  383.23.  the  FHWA  has  eiimiaated  the 
proposed  coBuncrdal  driver's  certificate 
(CDC)  for  donestic  drivers,  and  has 
replaced  the  CDC  for  foreign  drivers 
with  die  Nonresident  CDL.  A  foreign 
driver  applying  for  a  Nonresident  CDL 
must  coaqplete  all  dw  State 
reqmrements  for  a  CDL.  in  addition, 
holders  of  a  Noiucsident  CDL  Bust 
notify  the  State  of  issuance  of  any 
disqualifications  or  license  soapensions/ 
revocations,  whether  in  the  United 
States  or  in  the  foreign  driver's  country 
of  domicile. 

Section  383.73  has  been  modified  in 
the  final  rule  to  add  a  provision  to  aHow 
the  State  to  asa  alternative  metboda  to 
achieve  the  objectives  of  the 
certificationa  in  i  383.71(a).  Tbia  section 
specifies  that  States  rasy  sulMtitute 
these  alternative  methods,  where 
applicable,  as  part  of  the  driver 
apphcation  procedure. 

Section  383.73    State  procedures. 

This  section  outlines  the  procedures 
which  a  State  will  follow,  as  a  minimum, 
for  the  issuance  of  a  CDL  which  meets 
the  requirements  of  the  Act 

While  the  procedures  below  may 
appear  prescriptive,  they  are  in  fact  the 
types  of  transactions  and  procedures 
which  the  States  currently  utilize,  hi 
addition,  the  AAMVA's  Committee  on 
the  CDLIS  is  developing  that  system 
based  on  these  transactions.  The  use  of 
driver  certifications  is  a  common 
method  which  States  now  use  to  ensure 
compliance  with  many  rules.  The 
certification  process  places  the  burden 
on  the  driver  applicant  to  know  and 
comply  with  thie  rule.  If  the  applicant 
has  falsified  the  certification,  the  State 
would  then  be  in  a  position  to  take 
action  against  the  driver.  The  FHWA 
believes  that  the  certification  method  is 
the  minimum  that  a  State  should  do  to 
ensure  comjrfiance  witfi  the 
requirements  of  the  Act.  As  discussed  in 
this  Section,  however,  tf>e  State  would 
be  permitted  to  use  altemative  methods 
to  the  certification  process. 


Initial  CDL  Prior  to  the  firsf-time 
issuance  of  a  CDL  to  a  person,  a  State 
wiHr 

(a)  Adopt  a  program  for  testing  and 
ensuring  the  fitness  of  persons  to 
operate  CMVs  in  accordance  with  the 
standairb; 

(b)  Bnsiire  that  persons  choosing  to 
operate  in  interstate  commerce  make  the 
appropriate  certifications  regarding  their 
qualifications  under  VmX  391  of  the 
FMCSRs  prior  to  being  issued  a  CDL; 

(c)  Issue  CDLs  only  to  persons  who 
pass  knowledge  and  skills  tests  for  the 
operation  of  a  CMV  which  comply  with 
these  standards: 

(d)  Issue  CDLs  which  contain 
information  and  other  specifications 
included  in  the  standard; 

(e)  For  persons  moving  from  another 
State  or  furisdiction.  request  and 
consider  the  applicant's  driving  record 
fiom  the  prior  State  of  issuance  before 
issuing  an  initial  CDL  and  require  the 
applicant  to  surrender  his/bet  existing 
license; 

(f)  Not  issue  a  CDL  to  a  person  who  is 
disqualified  from  operating  a  CMV,  or 
whose  driver's  license  is  suspended, 
revoked,  or  canceled; 

(g)  Issue  CDLs  only  to  persons 
domiciled  in  the  State'  except  persons 
domiciled  in  a  furisdiction  ol  a  foreign 
country  that  does  not  test  and  issue 
licenses  meeting  the  standards  may  be 
issued  a  Nonresident  CDL; 

(h)  Notify  the  CDUS  of  the  issoaace  of 
a  CDL  and  provide  the  CDUS  with 
informatitm  on  that  driver.  (The  required 
infarmation  wiB  be  discussed  in  a 
separate  ndemaking  or  other  action  on 
the  CDUS.) 

Multiple  License  and  Driver's  Record 
Check.  Section  383.21  already  requires 
that  persons  who  operate  CMVs  shall 
have  only  one  driver's  license.  Also, 
section  12000  of  the  Act  requires  that  a 
State  not  issue  a  CDL  to  an  individual 
whose  license  is  suspended,  revoked,  or 
canceled  or  «vho  is  disqualified  fi-om 
operating  a  CMV.  To  ensure  these 
requirements  are  met  by  a  driver 
applying  for  a  CDL,  States  will  check 
and  consider  information  in  the 
applicant's  ciarent  driving  record,  in  the 
CDUS  and  m  the  National  Driver 
Register  (NOR)  before  issuing  a  CDL 
Prior  to  April  1, 1992,  a  check  only  of  the 
CDUS  and  the  NDR  may  not  yield 
complete  information  about  the  driver 
because  he/she  does  not  yet  have  a  CDL 
and  would  not  be  reflected  in  the  CDLIS. 
To  eliminate  this  problem,  the  FHWA 
proposed  in  the  NPRM  that  States  check 
with  an  other  States  to  determine  if  the 
driver  is  licensed  elsewhere.  Citing 
unacceptable  administrative  difficulties 
and  hi^  costs  in  terms  of  personnel. 


paperwork,  and  postage,  respondents  to 
the  NPRM  voiced  unanimons 
(fisappiuval  01  me  SO^tate  dieck. 

in  ite  enforcement  actfvttias  relative  to 
the  single  license  requirement,  the 
FHWA  has  aho  discovered  that  some 
current  State  driver  license  records  are 
not  accurate.  Many  drivers  who  had 
moved  between  States  and  surrendered 
their  former  State  driver's  license  were 
still  shown  as  holdii^  a  Kcense  from  the 
former  State.  The  FHWA  realizes  that 
the  proposal  for  the  50-State  check  in 
the  NPRM  could  generate  much 
inaccurate  infocraation  about  a  driver's 
former  license. 

In  light  of  these  facts,  the  FHWA  has 
determined  that  the  SO-State  check  Is 
impractical,  and  has  incorporated  two 
safeguards  in  its  stead. 

First,  the  applicant  must  certify  that 
he/she  holds  only  one  linnse  and  is  not 
subject  to  any  adverse  actions  against 
his^er  driving  privilege,  ff  a  EalMhood 
is  discovered  either  before  or  after 
issuance  of  the  CDL,  this  certification  is 
subject  to  license  suspension, 
revocation,  or  cancdlation  as  specified 
in  \  383.73,  as  well  as  any  additional 
penalties  imposed  by  applicable  State 
statutes  regarding  falsification  of 
inforasation  on  drivers'  licenses.  The 
FHWA  believes  that  these  penalties, 
combined  with  possible  disqualification 
and  existing  State  sanctions  for 
fslsifyfaig  infonnation,  wifl  result  in  an 
effective  deterrent. 

Second,  the  State  must  check  die 
applicant's  record  prior  to  issuing  a 
ODL  Although  the  CDUS  component  of 
this  check  wiU  noft  insure  that  the 
applicant  peasesses  oidy  one  Kcense 
and  a  satisfactory  record  prior  to  April 
1, 1992,  it  will  guarantee  that  the 
applicant  holds  only  one  "commercial 
driver's  Kcense"  and  that  his/her  record 
as  a  CDL  holder  meets  minimum 
standards. 

Althou^  the  States  would  not  be 
required  by  this  rule  to  check  the  NDR 
until  it  is  determined  to  be  operational 
by  the  National  Hi^iway  Traffic  Safety 
Administrator,  it  is  recognized  that  the 
States  are  exploring  the  development  of 
systems  wfaidi  would  enable  them  to 
access  both  CDUS  and  the  NDR  prior  to 
that  time.  Efforts  in  diis  regard  are 
strongly  encouraged. 

Transfers.  The  final  rule  includes 
requirements  for  a  person  who  has  a 
CDL  and  then  changes  his/her  State  of 
domic%  and  applies  for  a  CDL  from 
his/her  new  State.  For  these  cases,  the 
State  will  have  the  option  to  accept  the 
credentials  of  that  driver  or  to  require 
that  the  driver  be  farther  tasted 
according  to  ita  own  testing  and 
licensing  procedures.  At  a  minimum,  dw 
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new  State  of  domicile  will  be  required  to 
obtain  the  certifications  and  identifying 
information  updates,  and  complete  the 
driver  record  diecks  tiiat  would  be 
required  for  issuance  of  an  initial  CDL 

The  State  will  also  be  required  to 
ensure  that  those  drivers  who  wish  to 
retain  the  hazardous  materials 
endorsement  have  either  successfully 
passed  a  hazardous  materials 
knowledge  test  within  the  preceding  2 
years,  or  successfully  completed 
hazardous  materials  testing  or  training 
that  is  given  by  an  employer  or  some 
other  third  party.  Such  third  party 
testing  or  training  must  be  deemed  by 
the  State  to  substantially  cover  the 
knowledge  areas  listed  in  §  383.121. 
Without  such  a  requirement,  the 
potential  would  exist  for  CMV  operatora 
who  frequently  change  domicile  to  avoid 
retaking  die  hazardous  materials 
knowledge  test  for  long  praiods  of  time. 
This  eventuality  cannot  be  permitted,  in 
mWA's  view,  because  a  CMV 
operator's  hazardous  materials 
knowledge  is  of  critical  importance  to 
the  public  safefy.  Most  States 
commenting  on  the  retesting  of  transfer 
applicants  for  hazardous  materials 
knowledge,  however,  fielt  that  such 
retesting  shoakl  be  at  the  option  of  the 
States.  Because  the  FHWA  beUeves  that 
the  States  can  best  determine  the 
knowledge  levels  of  applicants 
transferring  from  anotfaier  State,  the  final 
rule  allows  States  the  option  to  either 
retest  or  accept  certification  of 
successful  hazardous  materials  testing 
or  training  within  the  preceding  2  yean 
by  another  State  m  tldrd  party, 
including  the  employer,  litis  provision 
reflecto  the  HiWA's  belief  that  an 
individual  who  passes  a  hazardous 
materials  endorsement  test  or  an 
equivalent  third  party  testing  or  training 
program  within  the  2  yean  preceding 
the  transfer  will  be  si^iciently 
knowledgeable  of  the  hazardous 
material  regulations  and  of  any  changes 
in  them  which  may  impact  safefy. 

Renewals.  Minimum  State  procedures 
for  renewing  a  CDL  will  include  the 
certification  of  tkiver  quahfication. 
updates  of  infonnation  that  would  be 
required  to  be  included  on  the  CDL  and 
completion  of  a  check  of  the  driver's 
record.  A  driver  who  desires  to  retain 
his/her  hazardous  materials 
endorsement  will  be  required  to 
successfully  complete  the  test  being 
given  by  the  State  for  the  hazardous 
materials  endorsement  to  ensure  he/she 
continues  to  be  knowledgeable  about 
hazardous  materials  regndations  and 
safefy  procedures.  This  provision  for 
hazardlons  materials  knowledge 
retesting  at  license  renewal  (as  opposed 


to  transfer)  received  the  support  of  a 
majorify  of  States  commenting  on  the 
related  question  in  the  NHIM. 

Upgrades.  A  State  will  follow  a 
combination  of  iHt>cedures  whenever  a 
driver  changes  the  vehicle  group  in 
which  he/she  is  currently  licensed  to 
operate.  The  driver  applicant  will  have 
to  provide  the  certifications  and 
information  specified  under  the  renewal 
secticm,  and  will  be  tested  for  the 
different  porti(m(s)  of  the  CDL  as  if  he/ 
she  were  making  an  initial  application. 

Nonresident  CDL  As  exjriained  in  the 
commentary  to  i  383.23,  the  FHWA  has 
eliminated  the  CDC  for  domestic 
operators,  and  substituted  the 
Nonresident  CDL  for  the  "foreign"  CDC. 
The  Nonresident  CDL  will  be  a  CDL  in 
every  sense  of  the  term.  It  will  differ 
from  all  other  CDLs  only  in  diat  it  will 
carry  the  word  "Nonresident"  on  its 
face,  and  will  show  an  address  outside 
the  United  States. 

To  be  empowered  to  issue  a 
Nonresident  CDL.  a  State  must  be  fully 
capable  of  disqualifying  ita  holder  and 
of  withdrawing,  suspending,  canceling, 
or  revoking  his/her  Nonresident  CDL 
This  provision  is  neoessaiy  because 
certain  States  legally  require  that 
notifications  of  certain  adveree  actions 
against  the  driving  privilege  be 
delivered  by  Certified  Mail  If  a  foreign 
country  does  not  participate  in  the 
Certified  Mail  Service  the  State  could 
conceivably  issue  a  Nonresident  CDL 
that  cannot  be  suspended,  canceled,  or 
revoked.  To  avoid  this  eventualify. 
States  wishing  to  issue  Nonresident 
CDLs  may  need  to  modify  their  statutes 
and/or  regulations  to  ensure  the 
enforceabilify  of  the  penalties  and 
Sanctions  that  are  integral  to  the  CDL 
program. 

License  Issuance  and  Notification. 
This  paragraph  in  the  rule  specifies  that 
if  the  driver  applicant  has  successfully 
met  the  requirements  for  a  CDL,  he/she 
can  be  issued  a  CDL  Once  the 
document  is  issued,  the  State  will  inform 
the  CEHJS  and  provide  it  with  the 
appropriate  information  within  10  days 
beginning  on  the  date  of  issuance.  The 
NPRM  proposed  allowing  the  States  30 
days  to  notify  the  CDUS  of  such 
issuance.  The  reduction  to  10  days 
reflecto  an  analysis  of  comments  frtmi 
respondents  to  the  related  question  in 
the  docket  most  of  whom  argued  that 
the  proposed  notification  period  should 
be  shortened.  The  10-day  notification 
period  would  be  long  enough  to  allow 
the  States  leeway  in  processing  the 
required  paperwork.  The  FHWA 
expects,  however,  that  notification  to 
the  CDUS  will  be  simultaneous  with 
issuance  of  the  license,  to  prevent  CMV 


operatora  from  ap|rfying  for  multiple 
licenses  in  contravention  of  taw  and 
regulation.  The  FHWA  will  address  this 
issue  further  as  the  CDLIS  develops. 

Penalties  for  False  Information.  This 
paragraph  contains  minimnm 

suspension,  cancellation,  or  revocation 
requirementa  for  persons  who  falsify  the 
information  or  certifications  required  to 
be  provided  by  CDL  applicanto.  If  a 
State  determines  at  any  time  that  a 
peraon  falsified  die  information,  die 
State  would  at  a  minimum  suspend, 
revoke,  or  cancel  die  CDL  no  later  than 
30  days  after  discovering  the 
falsificatien.  The  final  rule  leaves  to  the 
discretion  of  the  States  the  duration  of 
such  a  suspension,  revocation,  or 
cancellation,  and  allows  the  States  the 
option  of  applying  additional  civil  or 
criminal  penalties  in  keeping  with 
existing  State  statotes.  Furdier,  {  383.53 
provides  diat  individuals  who  violate 
the  requirementa  in  Subparts  B  and  C 
are  subject  to  dvil  or  criminal  penalties 
as  spedfied  m  the  Act  Any  individual 
who  falsifies  license  informati<m  to 
obtain  more  dian  one  CDL  would  be  in 
violation  of  Subparts  B  and  C  and  would 
thus  be  subject  to  dvil  and  criminal 
penalties  under  the  Act  In  responding  to 
the  NPRM,  the  NTSB  recommended  that 
the  final  rule  prescribe  specific  penalties 
for  driven  who  falsely  certify 
compliance  with  CDL  requiremoita.  The 
FHWA  will  address  this  issue  in  a 
separate  NPRM. 

To  provide  an  added  deterrent,  the 
final  rule  now  explidtfy  states  that  the 
penalties  can  also  come  into  effect  if  the 
factual  discrepandes  are  discovered 
subsequent  to  the  issuance  of  the 
license.  These  changes  fixim  the  wording 
in  the  NPRM  reflect  the  elimination  of 
the  SO-State  check  and  the  substitution 
of  a  certification;  the  greater  reliance  on 
applicant-provided  information  requires 
a  corresponding  darification  of  State 
procedures  in  the  event  of  falsification. 

Reciprocity.  Sectiim  12009(aHl4)  of 
the  Act  requires  that  States  allow  any 
person  who  has  a  valid  CDL  and  who  is 
not  disqualified  frtHn  operating  a  CMV, 
to  operate  a  CMV  in  the  State.  The 
FHWA  has  induded  this  requirement  in 
S  383.73  as  a  condition  for  States  to  issue 
a  CDL  which  meeta  the  standards. 

Alternative  procedures.  States  may 
implement  altemative  procedures  to  the 
certification  requirementa  described  in 
§  383.71(a],  as  long  as  such  altemative 
procedures  ensure  that  the  substantive 
purposes  of  the  requirementa  are  met 
For  example,  if  a  State  undertakes  the 
medical  qualification  review  for  the 
driver,  a  certification  would  not  be 
required.  This  is  an  area  where  greater 
flexibilify  would  be  provided  to  the 
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State  in  the  final  rule  than  was  the  case 
in  Alternative  2  of  the  NPRM. 

Section  383.75    Third  party  testing. 

In  keeping  wdth  section  1200S(c)(3)  of 
the  Act,  this  final  rule  permits  States  to 
use  a  third  party  to  administer  driving 
skills  tests.  According  to  the  Act.  a  third 
party  may  be  a  person  or  a  department, 
agency,  or  instrumentality  of  a  local 
government  The  FHWA  has  decided  to 
allow  a  broad  interpretation  of  this 
provision  to  include  another  State  or 
any  public  or  private  organizations  with 
which  the  State  has  an  agreement. 
Examples  of  potential  third-party  testers 
would  include  employers,  public  transit 
authorities,  school  boards,  and  driver 
training  schools. 

Approximately  60  respondents  to  the 
NPRM  (primarily  States,  members  of  the 
trucking  industry,  and  public  interest 
groups)  addressed  this  issue.  One-fourth 
of  this  number  either  opposed  third- 
party  testing  outright  or  suggested  more 
stringent  FHWA-imposed  requirements 
than  those  originally  proposed.  These 
respondents  fear  abuses  from  conflict  of 
interest— for  instance,  driving  schools 
seeking  to  upgrade  their  advertised  pass 
rate,  or  trucking  companies  attempting 
to  combat  the  d^ver  shortage  by 
lowering  test  standards.  While 
recognizing  the  potential  for  such 
abuses,  the  FHWA  also  understands  the 
benefits  of  a  functioning  third-party 
testing  apparatus  to  assist  the  States  in 
implementing  the  CDL  program. 

As  minimum  standards  subject  to 
State  enhancement,  the  FHWA  believes 
that  the  control  mechanisms  in  the  flnal 
rule  will  allow  the  States  to  provide 
adequate  checks  against  abuses. 
SpeciHcally,  in  order  to  ensure  that 
people  who  pass  the  tests  given  by  third 
parties  would  have  passed  tests  had 
they  taken  them  from  the  State,  third 
parties  will  be  able  to  give  driving  tests 
only  if  all  the  following  conditions  are 
met: 

(a)  The  tests  given  by  the  third  party 
are  the  same  as  those  which  would 
otherwise  be  given  by  the  State; 

(b)  The  State's  agreement  with  the 
testing  party  allows  the  FHWA  or  its 
representative  and  the  State  to  conduct 
random  examinations,  inspections,  and 
audits  without  prior  notice; 

(c)  The  State  agrees  to  conduct  on-site 
inspections  at  least  annually; 

(d)  All  third  party  examiners  meet 
such  qualification  and  training 
standards  as  are  imposed  on  State 
examiners  and  are  relevant  to  proper 
administration  of  the  driving  tests  (eivil 
service  examinations,  for  example, 
would  not  be  required); 

(e)  At  least  annually.  State  employees 
"chedc-ride"  with  examiners  on  actual 


tests,  or  States  test  a  sample  of  drivers 
who  were  examined  by  third  parties  to 
compare  pass/fail  results;  and 

(f)  The  State  expressly  reserves  the 
right  to  take  appropriate  acdon  if  the 
third  party  fails  to  meet  the  CDL 
program  standards. 

The  FHWA  has  added  this  last 
condition  to  the  requirements 
enunciated  in  the  NPRM  to  further 
strengthen  internal  controls  in  the  third- 
party  testing  program,  in  response  to  the 
concerns  voiced  by  the  respondents. 

Section  383. 77   Substitute  for  driving 
skills  test 

The  FHWA  recognizes  the  CMV 
drivers  are  professionals  who  are,  as  a 
group,  highly  experienced  in  the  skills 
needed  to  operate  such  vehicles.  In 
response  to  the  fact,  the  final  rule 
follows  the  NPRM  in  providing  States 
with  an  option  to  allow  certain  drivers 
to  substitute  a  good  driving  record  and 
experience  for  the  driving  skills  tests. 
The  overwhelming  majority  of 
comments  to  the  docket  from  the  States 
and  the  motor  carrier  industry  support 
this  provision.  The  provision  would  not 
be  used  for  the  knowledge  tests.  The 
option  would  apply  to  a  driver  of  CMVs 
who  was  currently  licensed  at  the  time 
of  his/her  application  for  a  CDL,  and 
who  either  (1)  has  a  good  driving  record 
and  has  previously  passed  a  State  skills 
test  in  a  CMV,  or  (2)  has  a  good  driving 
record  in  combination  with  certain 
driving  experience.  The  FHWA  believes 
that  for  many  current  drivers, 
experience  is  an  appropriate  indication 
that  the  individual  has  the  minimum 
driving  skills  to  operate  a  CMV. 
Accordingly,  the  FHWA  believes  that 
this  provision  will  not  diminish  public 
safety  or  overall  safe  operation  of 
commercial  vehicles. 

A  State  which  chooses  to  exercise  this 
option  will  have  to  adopt  criteria  to 
eliminate  certain  applicants  from 
consideration  under  this  provision.  As  a 
minimum,  an  applicant  must  be  a  CMV 
operator  who  is  currently  licensed  at  the 
time  of  his/her  appUcation  for  a  CDL, 
and  must: 

(1)  Certify  that  he/she  has  not 
committed  certain  offenses;  and 

(2)  Certify  and  show  that  he/she  has 
previously  passed  an  acceptable  skills 
test  or  has  certain  experience  driving  a 
CMV. 

In  the  process  of  developing  the 
NPRM,  the  FHWA  evaluated  the 
practices  used  by  several  States  to 
determine  whether  applicants  who  are 
transferring  their  licenses  from  another 
State  need  to  take  driving  tests.  Based 
on  Uiese  current  analogoua  practices 
and  the  statutory  requirements,  the 
FHWA  concluded  that  an  applicant  for 


"grandfathering"  would  first  have  to 
certify  that  he/she  has  violated  neither 
the  single  license  provisions  nor  the 
disqualification  provisions  in  Part  383 
for  the  2  years  prior  to  applying  for  the 
CDL  In  addition,  an  applicant  could 
have  neither  a  violation  of  State  of  local 
law  relating  to  motor  vehicle  traffic 
control  (other  than  a  parking  violation) 
arising  in  connection  with  any  traffic 
accident,  nor  a  record  of  an  accident 
where  he/she  was  at  fault,  during  the  2 
years  immediately  preceding  application 
for  a  CDL  The  applicant  would  have 
had  to  pass  a  State  driving  skills  test 
given  by  a  State  with  a  classified 
licensing  and  testing  system,  and  which 
was  taken  by  the  driver  behind-the- 
wheel  in  a  vehicle  representative  of  the 
type  of  classification  which  the 
applicant  operates  or  expects  to  operate, 
llie  State  test,  in  conjunction  with  a 
driver's  demonstrated  safe  driving 
record,  is  an  acceptable  substitute  for  a 
new  driving  skills  test  even  if  the 
previous  test  did  not  include  each  of  the 
specific  skill  items  which  new  drivers 
will  need  to  demonstrate  under  the 
standard. 

In  lieu  of  a  driving  skills  test  the 
applicant  may  qualify  for  an  exception 
to  the  CDL  sldlls  test  because  of  his  or 
her  prior  experience.  In  this  case,  an 
applicant  would  be  required  to  have  2 
years  of  recent  experience  driving  a 
vehicle  that  is  representative  of  the 
group  of  vehicles  for  which  he/she 
wishes  to  obtain  a  CDL  A  State  would 
need  to  ensure  that  the  appUcant  has 
this  experience  through  mechanisms 
such  as  requiring  the  employer  to 
provide  certification. 

The  NPRM  restricted  the  pool  of 
applicants  eligible  to  substitute  a  good 
record  and  other  qualifications  for  the 
driving  skills  test  to  those  holding 
driver's  Ucenses  as  of  July  15. 1988. 
Many  respondents  contended  that  since 
the  deadline  for  full  CDL  program 
implementation  is  not  until  April  1, 1992, 
the  NPRM  would  arbitrarily  exclude 
persons  with  up  to  4  years'  experience 
fitim  the  skills  test  substitution 
provisions.  The  final  rule  eliminates  the 
July  15, 1988,  cutoff  date,  and  instead 
requires  that  an  applicant  hold  a  driver's 
license  at  the  time  he/she  applies  for  the 
CDL  and  that  he/she  be  regularly 
employed  as  a  CMV  operator. 

Similarly,  the  NPRM  required  that 
applicants  eligible  for  substitution  of  the 
skills  test  have  a  driving  record  free  of 
license  suspensions,  revocations,  or 
cancellations,  and  free  of  disqualifying 
offenses,  since  July  1. 1967.  For  drivers 
applying  for  their  CDLs  in  1992.  this 
provision  would  have  required  them  to 
have  a  good  record  for  abnost5  years. 
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The  respondents  on  this  issue  generally 
favored  less  stringent  standards  and 
more  discretion  on  the  part  of  the  States. 
As  a  result  the  final  rule  has  eliminated 
the  July  1. 1987,  date  for  all  record- 
related  prerequisites  to  substitution  and 
has  instead  specified  the  2-year  period 
prior  to  application  for  the  CDL  Each 
State  would  be  free  to  impose  more 
stringent  requirements. 

Several  respondents  requested  that 
the  final  rule  allow  States  to  allow  a 
substitution  for  the  knowledge  test  in 
order  not  to  penalize  the  safe,  but 
functionally  illiterate  driver.  The  FHWA 
understands  this  concern;  however,  the 
FHWA  beUeves  that  the  purposes  of  the 
Act  would  be  best  met  by  retaining  the 
knowledge  test  requirement  for  all 
current  chivers.  The  rule  is  directed  to 
"knowledge"  tests,  nor  "written"  tests, 
so  as  to  afiord  the  States  alternative 
ways  to  provide  the  drivers  with  the 
necessary  information  and  to  test  them. 
Illiterate  drivers  have  a  handicap  in 
regard  to  reading,  but  they  can  and 
should  be  expected  to  possess  the 
required  knowledge  of  safe  vehicle 
oparation.  The  State  will  have  full 
discretion  to  adopt  a  testing  format  (or 


formats)  for  the  knowledge  test  as  long 
as  the  reliabilify  and  content  standards 
are  met  (See  Subpart  H.) 

Subpart  F— Vehicle  Groupc, 


Endofsements 

In  accordance  with  section  12005  of 
the  Act  any  applicant  for  a  CDL  must 
demonstrate  driving  skills  in  a  vehicle 
which  is  representative  of  the  type  of 
vehicle  such  person  operates  or  expects 
to  operate.  Three  broad  vehicle  groups 
are  established  by  FHWA  to  help  define 
the  types  of  vehicles  which  would  be 
considered  acceptable  representative 
vehicles.  These  groups  reflect  different 
vehicle  handling  characteristics  under 
different  traffic  conditions  and 
situations.  Thus,  separate  skills  and,  in 
some  cases,  knowledge  tests  are 
required  for  each  group.  These  tests  are 
described  in  Subpart  G. 

Section  383.91     Vehicle  groups. 

Responses  received  by  FHWA  to 
Docket  MC-125  supported  classification 
of  vehicles  according  to  weight  and 
number  of  articulations  points.  The 


AAMVA,  the  American  Automobile 
Association  (AAA),  the  American 
Trucking  Association  (ATA),  the 
Highway  Users  Federation  for  Safefy 
and  Mobility  (HUFSAM).  and  the 
National  Motor  Carrier  Advisory 
Committee  (NMCAC)  suggested  specific 
vehicle  classifications  to  FHWA.  The 
vehicle  groups  included  in  the  final  rule 
generally  foUow  the  recommendations 
by  AAMVA,  ATA.  and  HUFSAM.  The 
three  vehicle  groups  delineated  by 
FHWA  are  depicted  in  Figure  1. 

The  NniM  had  included  a  "Bus" 
group.  However,  several  comments  to 
the  docket  emphasized  the  significant 
differences  in  handling  characteristics 
among  buses  of  various  sizes  and 
weights.  In  order  to  reflect  these 
differences  without  unduly  multiplying 
the  number  vehicle  groups  and 
increasing  the  potential  administrative 
burdens  on  the  States'  licensing 
agencies,  the  FHWA  has  eliminated  the 
separate  "bus"  vehicle  group  and 
replaced  it  with  a  "passenger 
endorsement"  that  can  be  superimposed 
on  the  remaining  Groups  A,  B,  and  C 

MUMO  COK  4SW-22-M 
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Figure  1 
VEHICLE  GROUPS  AS  ESTABLISHED  BY  FHWA  (SECTION  383.91) 


(Note:  Certain  types  of  vehicles,  such  as  passenger  and  doublesAripies, 
win  require  an  endorsement.  Please  consult  text  for  particulsrs.] 


Group: 


*DescHptlon: 


Any  combination  of  vehicles  with  a  GCWR  of  26,001  or  more  pounds 
provided  the  GVWR  of  the  vehicle(s)  being  towed  is  in  excess  of 
10.000  pounds.  (Holders  of  a  Group  A  license  may.  with  any 
appropriate  endorsementa,  operate  an  vehicles  within  Groups  B  and 
C.) 

Examples  Include  but  are  not  limited  to: 


8 


Any  single  vehicle  wHh  a  GVWR  of  26,001  or  more  pounds,  or  any 
such  vehicle  towing  a  vehicle  not  in  excess  of  10,000  pounds  GVWR. 
(Holders  of  a  Group  B  license  may,  with  any  appropriate 
endorsements,  operate  all  vehicles  within  Group  C.) 

Examples  include  but  are  not  limited  to: 


Any  single  vehicle  less  than  26,001  pounds  GVWR.  or  any  such 
vehicle  towing  a  vehicle  not  in  excess  of  10.000  pounds  GVWR. 
This  group  applies  to  vehicles  which  are  placarded  for  hazardous 
materials  or  designed  to  transport  16  or  more  persons,  including 
the  operator. 

Examples  include  but  are  not  limited  to: 


^D^^^i   ^mjj 


* 

The  representative  vehicle  for  the  skills  test  must  meet  the  written  description 
for  that  group.  The  silhouettes  typify,  but  do  not  fully  cover,  the  types  of 
vehicles  falling  within  each  group. 
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Representative  Vehicles.  Section 
12005(a)(2]  of  the  Act  requires  that  the 
skills  test  be  taken  in  a  vehicle 
representative  of  the  type  which  the 
person  operates  or  expects  to  operate. 
Generally,  the  conunenters  to  Docket 
MC-125  leaned  toward  testing  in  the 
type  of  vehicle  the  driver  intends  to 
drive.  The  NTSB  recommended  that 
applicants  be  tested  in  the  largest 
vehicle  allowable  in  a  given  class.  Such 
a  requirement  would  place  an 
unreasonable  burden  on  a  driver 
applicant  to  obtain,  for  test  purposes 
only,  a  vehicle  other  than  one  he/she 
typically  operates  or  expects  to  operate. 
Alternatively,  it  would  place  a  bimien 
on  States  to  acquire  or  to  have  available 
such  vehicles  for  applicants  to  use  for 
the  tests. 

Thus,  the  final  rule  requires  an 
applicant  to  take  his/her  skills  test  in  a 
representative  vehicle,  defined  as  any 
vehicle  within  the  vehicle  group  in 
which  he/she  drives  or  intends  to  drive. 
The  FHWA  beUeves  that  the  driving 
tests  will  adequately  determine  the 
ability  of  the  driver  to  operate  any  CMV 
within  that  group.  The  applicant  will 
certify  to  the  licensing  authority  at  the 
time  of  the  test  that  the  vehicle  that  he/ 
she  uses  for  the  skills  tests  is  a 
riepresentative  vehicle.  This  approach 
will  give  the  States  flexibility  to  allow 
drivers  to  undergo  the  skills  test  in 
vehicles  other  than  the  exact  vehicle  or 
the  exact  type  of  vehicle  which  the 
driver  operates  or  expects  to  operate.  By 
the  same  token,  this  broad  definition  of 
"representative  vehicle"  will  allow 
drivers  to  switch  jobs  without  retaking 
the  skills  test  in  a  new.  more  narrowly 
defined  "representative  vehicle,"  except 
where  endorsements  or  restrictions  are 
involved.  States  would  also  have  the 
option  of  providing  the  representative 
vehicle  for  any  vehicle  group.  This 
flexibility  could  resolve  problems 
associated  with  bringing  unique 
vehicles,  such  as  fire  trucks  and 
specialized  auto  transporters,  to  the 
sicills  test  location  while  allowing  States 
to  require  testing  with  such  vehicles  if 
deemed  appropriate.  As  specified  in 
§  383.75,  States  also  have  the  option  of 
allowing  other  persons  or  employers  to 
administer  the  skills  tests. 

Section  383.93   Endorsements. 

The  endorsements  to  the  CDL 
included  in  the  final  rule  are  designed  to 
ensure  that  the  operators  of  CMVs  with 
specialized  handling  characteristics 
possess  specialized  knowledge  and 
skills  related  to  those  vehicles.  Drivers 
of  such  equipment  must  demonstrate 
this  knowledge  and  skills,  in  addition  to 
the  knowledge  and  skills  required  for 
the  basic  vehicle  group.  Endorsements 


are  required  for  (1)  double/triple 
trailers,  (2)  passenger  vehicles,  (3)  tank 
vehicles,  and  (4)  vehicles  that  carry 
hazardous  materials  in  quantities 
sufficient  to  be  placarded.  For  the 
passenger  endorsement,  the  driver  must 
pass  knowledge  and  skills  tests.  For  the 
other  endorsements,  the  driver  will  be 
required  to  pass  a  knowledge  test  only. 

Accident  analyses  indicate  that  the 
driver's  actions  and  reactions  are  causal 
factors  in  the  majority  of  preventable 
accidents  involving  motor  carriers.  The 
operation  of  certain  heavy  trucks  and 
buses  also  requires  specific  skills  and 
knowledge  unique  to  their  configiuation, 
and  loadiing  and  handling 
characteristics.  Of  particular  concern 
are  vehicles  that  have  increased 
articulation  points,  vehicles  which  carry 
cai^oes  that  change  the  handling  and 
operating  characteristics  of  the  vehicle, 
or  vehicles  which  require  unique 
knowledge  to  operate  safely.  Therefore, 
the  FHWA  requires  that  operators  of 
such  vehicles  have  knowledge  about  the 
safe  operation  of  these  vehicles  in 
addition  to  the  knowledge  related  to  the 
vehicle  groups. 

Double/Triple  Trailers.  The  relative 
incidence  of  accidents  involving 
operation  of  doubles  or  triples  compared 
to  tractor-semitrailer  operation 
continues  to  be  subject  to  much  debate 
and  study.  The  resvJts  of  these  debates 
and  research  efforts  yield  no  conclusive 
results;  except  that  it  is  clear  that  there 
are  differences  in  the  operation  of 
double  or  triple  trailers  compared  to  the 
operation  of  tractor-semitrailers.  For 
example,  off-tracking  of  "twins"  at  low 
speeds  has  been  shown  to  be 
significantly  less  than  that  which  occurs 
at  low  speeds  for  a  tractor  semitrailer. 
On  the  other  hand,  a  vehicle  with 
shorter  wheelbases,  such  as  those 
typically  used  with  twins,  may  be  more 
difficult  to  control  when  turns  are 
entered  at  high  speed. 

Therefore,  the  final  rule  requires 
drivers  who  operate  or  expect  to  operate 
doubles  or  triples  to  have  an 
endorsement  to  their  CDL  in  order  to 
operate  those  vehicles. 

The  double/triple  endorsement  will 
require  a  knowledge  test  only.  Skills 
testing  was  not  proposed  in  the  NPRM 
although  comment  was  specifically 
sought  on  whether  such  tests  should  be 
required.  Those  who  commented 
suggested  that  skills  testing  for  doubles 
and  triples  would  not  be  so  different  in 
content  from  that  applicable  to  the 
combination  vehicle  group  as  a  whole  as 
to  justify  a  separate  behind-the-wheel 
examination.  It  should  also  be  noted 
that  §  391.31  of  the  FMCSRs  abeady 
requires  an  employer  to  assure  that  a 


driver  demonstrates  skills  related  to 
operating  the  vehicle  that  the  carrier 
intends  to  assign  him/her.  Since  most 
double/triple  operations  are  interstate 
and  since  nearly  all  the  States  have 
adopted  the  FMC^ls  for  intrastate  use 
or  are  in  the  process  of  adopting  them, 
skills  testing  for  double/triple  operators 
is  largely  already  being  done  by 
employers.  If  additional  skills  testing 
methods,  specific  to  doubles  and  triples, 
should  be  developed  by  the  Essex 
Corporation  under  the  CDL  grant  to  the 
State  of  Nebraska,  or  by  other  researdi. 
the  FHWA  would  consider  wdiether  the 
tests  required  under  {  391.31  and/or  this 
part  should  be  changed. 

Passenger  vehicles.  Because  the 
requirements  for  carrying  passengers 
are  different  from  those  of  other 
operations,  and  because  the  safety 
systems  of  buses  are  different  from 
those  of  other  CMVs,  the  FHWA  has 
established  a  passenger  endorsement 
This  endorsement  wiU  require  a 
specialized  knowledge  test  and  a  skills 
test  taken  in  a  vehicle  that  is 
representative  of  the  applicant's  actual 
or  intended  vehicle  group.  Tractor- 
trailer-type  buses  wUl  faU  into  Group  A, 
while  flexible  buses  will  be  considered 
"straight  vehicles"  in  Group  E  as  shown 
inFigutrel. 

Ilie  operator  of  a  passenger  vehicle 
will  be  required  to  take  the  skills  test  in 
a  "passenger"  vehicle  representative  of 
the  vehicle  group  (A,  B,  or  C)  for  which 
he/she  is  applying.  The  holder  of  the 
passenger  endorsement  would  be 
allowed  to  operate  the  nonpassenger 
vehicles  in  his/her  vehicle  group. 
However,  the  holder  of  a  CTL  without 
the  passenger  endorsement  could  not 
operate  a  passenger  vehicle  without 
taking  the  appropriate  knowledge  and 
skills  tests. 

The  shifting  of  the  passenger  vehicle 
from  a  vehicle  group,  as  contained  in  the 
NPRM,  to  an  endorsement  has  a  number 
of  advantages.  First,  it  allows  the  basic 
vehicle  grouping  to  follow  the  A.  B,  C 
grouping  recommended  by  the  AAMVA 
and  a  majority  of  States.  Second,  it 
retains  the  distinction  between 
passenger  and  nonpassenger  vehicle 
operations.  Furthermore,  &e  use  of 
passenger  endorsements  to  a  three- 
vehicle-group  basic  license  requires  the 
driver  of  a  large  passenger  vehicle  to  be 
tested  in  a  large  vehicle,  and  allows  a 
small  passenger  vehicle  driver  to  be 
tested  in  a  small  passenger  vehicle.  Such 
a  distinction  was  made  in  the  material 
submitted  to  the  docket  by  the  Essex 
Corporation  and  is  similar  to  the 
Canadian  classification  system  which 
separates  large  and  small  passenger 
vehicles.  The  distinction  among 
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passenger  vehicle  sizes  should  also 
benefit  drivers  who  may  have  access 
only  to  certain  types  of  vehicles.  The 
FHWA  believes  that  the  endorsement  is 
an  improvement  over  the  one  "bus" 
class  proposed  in  the  NPRM  for  these 
reasons. 

Tank  vehicles.  The  FHWA  recognizes 
that  tank  vehicle  operations  present 
special  concerns.  For  example,  in  1066. 
there  were  818  accidents  reported  to  the 
FHWA  involving  tank  vehicles 
transporting  hazardous  materials 
resulting  in  136  fatalities  (from  all 
causes).  761  injuries,  and  over  $17 
million  in  property  damage.  In  the  same 
year  there  were  1,276  accidents  reported 
by  tank  vehicle  carriers  or 
nonhazardous  materials,  resulting  in  142 
fatalities,  1,177  injuries  and  over  $17 
million  property  damage.  The  most 
important  operating  difference  between 
driving  a  tank  vehicle  and  a  standard 
dry  freight  truck  is  liquid  product  surge 
which  may  be  the  most  signiHcant 
condition  that  a  tank  vehicle  driver  must 
be  able  to  mitigate.  Other  factors  that 
may  threaten  vehicle  stability,  therefore 
presenting  a  safety  risk,  include: 
sloshing  liquids  in  various  tank  vehicle 
designs;  various  loading  conditions;  and 
the  impact  of  liquids  on  driving 
maneuvers  such  as  braking,  backing, 
turning,  and  combined  braking/steering 
maneuvers.  It  is  important  that  the 
drivers  of  these  vehicles  be  given 
special  emphasis  during  the  licensing 
process,  and  FHWA's  standard  includes 
a  requirement  that  drivers  of  tank 
vehicles  have  an  endorsement 

As  a  requirement  for  the  tank  vehicle 
endorsement,  the  NPRM  proposed  a 
knowledge  test  and  a  skills  test  in  a 
half-filled  vehicle.  The  majority  of  the 
respondents  to  this  topic  opposed  the 
skills  test  because  it  would  not  simulate 
typical  tank  vehicle  operations,  because 
test  conditions  would  vary  significantly 
among  vehicle  and  landing  types,  and 
because  such  a  test  could  depend  on  the 
deliberate  creation  and  successful 
mitigation  of  an  inherently  unsafe 
situation.  Typical  of  these  comments 
was  that  of  the  National  Tank  Truck 
Carriers,  Inc.: 

*  *  *  For  an  applicant  to  meet  the 
objective  of  the  propotal  (i.e.,  recognize  the 
dynamics  of  shifting  cargo  and  their 
relationship  to  vehicle  stability),  he/she 
would  have  to  operate  the  test  vehicle  in  such 
a  manner  as  to  approach  the  titreshold  of  an 
overturn  or  jackknife.  It  is  reasonable  to 
assume  that  some  applicants  will  cross  that 
threshold,  thus  the  potential  for 
compromising  the  safety  of  both  the  applicant 
and  the  examiner  is  evident  *  *  * 
(furthermore)  the  vehicle  dynamics  of 
different  types  of  trailers  may  vary 
considerably  and  never  replicate  the  actual 


type  of  tank  operated  by  a  (potential) 
empk>yer. 

Furthermore,  according  to  the 
National  Private  Trucking  Association, 

The  load  conditions  which  FHWA 
proposes  to  simulate  would  not  be  typical  of 
what  drivers  experience.  Indeed,  in  the  vast 
majority  of  situations,  tank  trucks  are 
operateid  either  full  or  empty,  and  companies 
seek  to  avoid  as  much  as  possible  having  to 
operate  less-than-full,  if  for  no  other  reason 
that  it  simply  is  not  economical  *  *  * 

The  FHWA  has  embodied  all  these 
concerns  in  the  final  rule,  which 
eliminates  the  tank  vehicle  skills  test 
from  the  minimum  standards.  The  tank 
vehicle  knowledge  examination  would, 
however,  test  applicants'  understanding 
of  the  causes,  prevention,  and  effects  of 
cargo  surge,  and  related  topics. 

Just  as  in  the  case  of  double/triple 
trailers,  employers  of  tank  vehicle 
drivers  are  required  (in  S  391.31  of  the 
FMCRs  for  interstate  commerce,  and  by 
many  States  to  assure  that  drivers 
demonstrate  skills  related  to  operating 
the  vehicle  that  the  carrier  intends  to 
assign  him/her.  As  in  the  case  of  the 
doubles/triples  endorsement,  the  FHWA 
intends  to  monitor  the  skills 
qualiHcations  for  tank  vehicle  operators. 
If  additional  appropriate  testing 
methods  are  developed  by  the  Essex 
Corporation  or  other  research,  the 
FHWA  will  consider  whether  the  tests 
required  under  S  391.31  should  be 
changed. 

Hazardous  Materials.  Section 
1200S(a)(5)  of  the  Act  requires  that 
drivers  of  vehicles  that  carry  hazardous 
materials  demonstrate  a  knowledge  of 
hazardous  materials  regulations  and 
emergency  procedures.  The  FHWA  has 
implementeid  this  provision  of  the  Act  by 
including  a  special  hazardous  materials 
endorsement  based  on  a  knowledge  test, 
in  the  standard.  Also  drivers  of  tank 
vehicles  transporting  hazardous 
materials  would  obtain  an  endorsement 
both  for  tank  vehicles  and  hazardous 
materials. 

Section  383.95    Air  brake  restriction. 

The  FHWA's  data  on  equipment- 
caused  accidents  consistently  show 
brake  defects  as  the  most  frequently 
reported  reason  for  such  accidents.  The 
NPRM  treated  air  brake  knowledge  as 
an  integral  part  of  Group  A 
"Combination  Vehicles"  (hence, 
requiring  no  endorsement),  and  as  an 
endorsement  to  all  other  groups. 
However,  many  respondents  suggested 
that  the  endorsement  be  eliminated  and 
replaced  with  a  restriction. 

Information  was  also  presented  to  the 
docket  indicating  that  the  vast  majority 
of  straight  vehicles  above  28,001  pounds 


are  manufactured  with  air  brakes.  While 
most  of  the  vehicles  below  26,001 
pounds  do  not  have  air  brakes,  the  only 
such  vehicles  specifically  covered  by 
this  rule  are  placarded  hazardous 
material  laden  vehicles  and  small  buses. 

In  conformance  with  the  comments  to 
the  docket,  the  final  rule  includes 
knowledge  and  skills  related  to  air 
brakes  as  part  of  the  basic  requirements 
for  all  vehicle  groups  since  the  majority 
of  CMVs  subject  to  this  rule  are  so 
equipped.  An  applicant  who  either  fails 
the  air  brake  component  of  the 
knowledge  test,  or  performs  the  skills 
test  in  a  vehicle  not  equipped  with  air 
brakes,  will  only  (if  found  otherwise 
fully  qualified  by  the  State)  be  eligible  to 
receive  a  CDL  that  must  contain  an  air 
brake  restriction  prohibiting  him/her 
from  operating  any  CMV  equipped  with 
air  brakes.  The  restriction  is  the 
approach  now  used  by  virtually  all 
States  to  limit  drivers  to  specific  vehicle 
or  operating  conditions.  A  State  may 
also  impose  more  stringent  standards, 
such  as  requiring  aU  its  CDL  applicants 
to  demonstrate  knowledge  and/or  skills 
in  the  use  of  air  brakes. 

To  avoid  the  restriction,  the  skills  test 
must  be  performed  in  a  vehicle  equipped 
with  an  air  brake  system,  or  with  a 
hybrid  system  containing  air  brake 
components.  By  the  same  token,  the 
restriction  shall  apply  to  all  vehicles 
equipped  with  air  brakes,  or  with  hybrid 
systems. 

This  approach  will  promote 
administrative  uniformity  across  all 
vehicle  groups,  because  the  States  have 
mechanisms  in  place  to  deal  with 
restrictions.  There  will  also  be  fewer 
restrictions  under  the  final  rule 
provisions  than  there  would  have  been 
endorsements  since  the  majority  of 
CMVs  are  air  brake  equipped. 

Subpart  Q— Required  Driver 
Knowledge  and  Sidia 

This  section  describes  the  knowledge 
and  skills  which  CMV  operators  would 
be  required  to  have  and  demonstrate  for 
each  vehicle  group  and  endorsement. 
Information  about  these  skills  and 
knowledge  areas  would  be  included  in 
drivers'  manuals  available  to  driver 
applicants.  The  FHWA  does  not  expect 
that  each  knowledge  test  given  to  each 
CDL  applicant  would  cover  every 
specific  item  of  required  knowledge. 
Rather,  the  tests  would  be  a 
representative  sampling  designed  to 
ensure  that  the  applicant  has  sufficient 
breadth  and  depUi  of  knowledge  to 
operate  his/her  vehicle  safely.  States 
may  also  require  knowledge  of  and 
include  questions  related  to  any  unique 
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or  special  traffic  laws  and  regulations 
within  their  jurisdictions.  A  sample  of 
the  more  specific  items  on  which  a  State 
may  test  to  ensure  the  applicant's 
knowledge  and  skills  in  each  general 
area  is  included  in  the  appendix  to 
Subpart  G. 

Section  383.111    Required  knowledge. 

A  primary  cause  of  accidents  is 
improper  vehicle  control  in  adverse 
environmental  conditions  and/or 
emergency  traffic  situations.  More  than 
20  percent  of  the  preventable  accidents 
involving  CMVs  are  attributable  to  this 
cause.  Other  primary  causes  of 
accidents  include:  Following  too  closely; 
failure  to  maintain  control,  improper/ 
erratic  lane  change;  improper  turning; 
starting  and  brakhig  improperly;  and 
failure  to  yield  right-of-away.  To  ensure 
that  all  CMV  drivers  are  at  least  aware 
of  these  dangers  and  the  correct  driving 
responses,  an  appropriate  number  of 
these  areas  must  be  covered  in 
questions  on  the  knowledge 
examinations.  Several  respondents  to 
the  docket,  including  the  AAMVA  and 
the  States  of  California  and  New  Yoric, 
argued  that  the  knowledge  areas 
included  in  the  NPRM  were  too  rigidly 
prescribed.  Instead,  these  respondents 
argued,  the  FHWA  should  list  general 
knowledge  areas,  and  the  States  should 
have  the  fiexibility  to  determine  specific 
subtopics  for  emphasis.  In  an  effort  to 
preserve  maximum  leeway  for  the 
States  while  assiuing  minimum  imiform 
Federal  standards  in  keeping  with  the 
Act,  the  FHWA  has  revised  the  listing  of 
required  knowledge  areas  to  incorporate 
AAMVA's  suggested  approach.  Thus, 
the  final  rule  includes  general  areas 
which  must  be  included  on  the  tests. 

Safe  Operations  Regulations.  Section 
12005(a)(4)(A)  of  the  Act  requires  that 
tests  ensure  that  drivers  have  working 
knowledge  of  regulations  pertaining  to 
safe  operation  of  commercial  vehicles 
issued  under  Title  49,  CFR.  To  meet  this 
requirement,  the  final  rule  specifies  that 
applicants  shall  be  provided  with 
information  about  the  regulations 
contained  in  Parts  391  through  397  and 
shall  be  tested  on  this  information.  This 
information  is  limited  to  that  which  a 
driver  must  have  for  safe  operation  of  a 
CMV.  The  driver  is  not  expected  to  have 
knowledge  of  subjects,  such  as  vehicle 
mechanics,  which  go  beyond  the  scope 
of  the  information  necessary  for  safe 
operation  of  his/her  CMV. 

Commercial  Motor  Vehicle  Safety 
Systems.  Section  12005(a)(4)(B)  requires 
that  drivers  have  a  woricing  knowledge 
of  the  proper  use  of  the  safety  systems 
of  commercial  vehicles.  As  promulgated 
in  the  final  rule,  drivers  must  have  a 
"working  knowledge"  of  such  items  as 


proper  use  of  lights,  horns,  side  and 
rear-view  mirrors,  proper  mirror 
adjustments,  fire  extinguishers, 
symptoms  of  improper  operation 
revealed  through  instruments,  vehicle 
operation  characteristics,  diagnosing 
malfunctions,  and  proper  use  of  these 
safety  systems  during  emergencies. 

Safe  Vehicle  Control.  Section 
i2005(a)(l)  requires  that  each  CMV 
operator  take  written  knowledge  tests 
pertaining  to  safe  vehicle  control.  The 
FHWA  has  determined  that  a  CMV 
operator  should  have  knowledge  of  the 
procedures  used  to  safely  operate  the 
vehicles  under  various  traffic  and  road 
conditions,  and  under  various  weather 
and  lighting  conditions. 

Relationship  of  Cargo  to  Vehicle 
Control.  The  FHWA  is  also  requiring 
that  drivers  have  general  knowledge 
about  cargo  placement,  balance, 
securement  and  its  relationship  to  safe 
vehicle  operations  for  the  particular 
vehicle  group. 

Vehicle  Inspections.  Pre-trip 
inspections  as  well  as  periodic 
inspection  and  repair  are  important 
actions  which  help  prevent  breakdowns 
and  improve  safety.  Therefore,  the  final 
rule  includes  a  requirement  that  CMV 
drivers  must  know  and  imderstand  the 
various  inspection  procedures. 

Hazardous  Materials  Knowledge. 
This  category  of  knowledge  will  involve 
basic  information  regarding  hazardous 
materials,  in  order  to  assure  that  every 
CMV  operator  can  at  least  identify  a 
hazardous  cargo  and  the  implications 
thereof.  For  drivers  actually  transporting 
placarded  hazardous  materials  loads, 
the  essential  facts  on  the  basic 
knowledge  test  must  be  supplemented 
by  a  special  knowledge  test  for  the 
hazardous  materials  endorsement 

Air  Brake  Knowledge.  As  discussed  in 
the  analysis  of  S  383.93  (Endorsements), 
knowledjge  of  air  brake  systems  now 
forms  and  integral  part  of  the  knowledge 
test  for  all  vehicle  groups. 

Combination  Vehicle  Knowledge.  The 
FHWA  requires  that  an  operator  of  a 
motor  vehicle  which  falls  into  the 
Combination  Vehicle  classification  (i.e.. 
Group  A)  be  tested  on  additional 
information  as  part  of  the  basic 
knowledge  requirements.  As  delineated 
in  §  383.111.  this  information  address 
coupling  and  uncoupling,  as  well  as 
vehicle  inspection  procedures  that  are 
unique  to  Group  A. 

Section  383. 113    Required  driving  skills 
tests. 

Section  12005(a)  of  the  Act  requires 
that  each  driver  applicant  demonstrate 
his/her  ability  to  safely  operate  a 
vehicle  that  is  representative  of  the 
class  or  type  of  vehicle  he/she  operates 


or  expects  to  operate.  Each  driver 
applicant  will  be  required  to 
demonstrate  the  basic  skills  included  in 
this  final  rule;  the  State  may  also  test 
any  other  skills  it  deems  appropriate 
and  necessary.  The  skills  tests  will  be 
conducted  entirely  in  actual  road 
conditions  or  in  a  combination  of  road 
and  off-street  conditions,  llius,  the 
FHWA  is  not  requiring  States  to  include 
off-street  testing  as  part  of  the  CDL 
program.  The  decision  as  to  where  the 
skills  test  will  be  conducted  will  remain 
at  the  discretion  of  the  States,  as  long  as 
an  in-traffic  component  is  included. 
Wherever  the  skills  test  is  conducted,  an 
applicant  for  a  CDL  will  have  to 
demonstrate  that  he/she  is  capable  of 
operating  the  CMV  safely. 

Applicants  for  each  vehicle  group 
woidd  be  required  to  successfully 
demonstrate  the  basic  vehicle  control 
skills,  safe  driving  skills,  and  air  brake 
skills  (except  for  CDLs  which  restrict  air 
brake  use).  The  specific  skills  which 
would  be  required  are  contained  in 
S  383.113  (a),  (b).  and  (c). 

With  respect  to  safe  driving  skills, 
most  of  the  respondents  supported  the 
proposal  with  some  minor  wording 
revisions  to  allow  easier  examiner 
interpretation.  The  FHWA  incorporated 
these  suggestions  into  the  final  rule.  In 
one  case,  however,  the  AAMVA 
suggested  a  requirement  that  applicants 
"must  communicate  presence  by 
properly  using  horns  or  lights."  Since  the 
test  is  to  taken  primarily  or  exclusively 
in  traffic  and  since  such  required 
"communications"  may  be  unnecessary 
and  distracting  to  motorists,  the  FHWA 
has  omitted  this  suggested  addition. 

In  the  NPRM,  the  FHWA  elicited 
opinions  on  simulator  technology  in 
connection  with  the  skills  tests.  The 
consensus  of  responses  was  that  as 
regards  CMV  operations,  simulator 
technology  has  not  yet  advanced  to  a 
satisfactory  stage  of  development  So  as 
not  to  preclude  further  advances  in  this 
field,  the  final  rule  allows  States  to  use 
simulator  technology  as  part  of  the  skills 
testing  program,  but  not  as  a  substitute 
for  the  required  test  in  traffic. 

Section  383.115-121    Endorsement  tests. 

The  FHWA  has  determined  that  an 
operatOT  of  special  types  of  CMVs  shall 
obtain  an  endorsement  to  his/her  CDL 
because  of  the  specialized  knowledge 
and  skills  needed,  in  addition  to  the 
knowledge  and  skills  contained  in 
§§383.111  and  383.113.  Endorsements  to 
the  CDL  will  be  prerequisite  to  the 
operation  of  vehicles  equipped  with 
double/triple  trailets;  passenger 
vehicles;  tank  vehicles;  or  vehicles 
involved  in  transportation  of  hazardous 
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materials.  Eacb  of  the  endowments  will 
requite  additional  knowledae  testa.  The 
peseenger  endofseoMnt  wiU  slso  requlie 
each  driver  to  take  and  pass  s  aUlis  test 
in  a  rqxesentadve  psMsngar  vehicle. 
Informetion  on  these  kno«^edae  erees 
and  skills  win  be  taicladed  in  Oe  driver's 
maauels.  The  FHWA's  specific 
mtnimiiia  ttendetds  for  eech 
endorsement  are  contained  in  Subpert  G 
and  are  sunuaarlsed  below: 

Section  383.118   DotMt/triph  trailen 
endoneawnt 

Increeaed  length,  larger  freight 
capacity  and  greater  nuaber  ol 
erttcolatlon  mints  leed  to  difhrenoes  tai 
handling  end  perfbnnanoe 
characteristics  of  double/triple  trailers. 
Each  applicant  wiD  undergo  e 
knowlec(|B  test  ce»ering  unit  essemUy 
end  hookup,  treikr  pleoement  handling 
and  stability  cheracteftotics.  and 
potentiel  proUems  of  such  vehides  in 
treffib  SUDS  test(s)  ere  not  proposed  for 
this  endorsement  beeeuse  Of  the 
adminletretive  dtfBeuHies  died  in  the 
ooounentery  on  I MSJ9.  beeeuse  the 
meiorlty  of  double/triple  trailer  drivers 
already  undergo  rood  tests  sdmlnistered 
by  employers  under  1 391.91.  and 
because  of  e  lack  of  evidence  es  to  die 
specific  skills  on  which  s  driver  can  be 
tested  wfakh  would  be  different  fttun  the 
skills  required  tai  the  bssic  test(s). 


Section  383.117 
endonement 


PoBsenger 


To  obtein  the  pessenaer  endorsement 
an  applicant  must  satldgr  both 
knowiedgs  and  ekiUs  lest  rsquirementa. 
In  addition  to  the  besic  knowledge  test 
for  the  appropriate  vehicle  group, 
passengsr  operetors  must  undetgo  a 
knowledge  test  psrteining  to  the 
operation  of  passengsr  transport 
vehicles  end  proper  ^emergency  and 
braking  prooaduree.  Appttcents  for  the 
pafsengsr  endorsement  need  take  only 
one  skills  test  The  vchkde  used  in  that 
test  muat  be  e  bus  or  othsr  pessenger 
vehicle  setisfying  the  requirements  of 
the  specific  vehicle  group  that  the 
applicant  operetes  or  expects  to  operete. 

Section  383.119    Tank  vehicle 
endonemenL 

Each  applicant  for  a  tank  vehicle 
endorsement  nnist  demonstrate  his/her 
knowledge  in  arees  such  ss  vehide 
operations  under  different  loadhigs. 
iwodud  density,  tank  veldcle  type  end 
construction.  The  driver  must  sIIm  have 
knowledge  of  and  be  tested  on  the 
causes  and  prevention  of  cargo  surge, 
end  the  likelihood  of  roUover  due  to 
improper  control  of  cargo  surge. 

The  NPRM  proposed  thet  each  driver 
who  wishes  to  obtain  a  tank  vehide 


endorsement  to  his/her  CDL  would  alao 
demonstrate  his/her  ekille  by  taking  a 
skills  test  in  s  pertielly  loaded  tank 
vehicle  (between  90  end  90  percent  full 
in  each  compartaMnt).  Per  roaeons 
sddrassed  in  the  ooannenteiy  to 
1 39103.  the  FHWA  has  eliminated  this 
requlremsnt  in  the  fteal  rale; 
nevertheless,  lor  eaiptoyee  sub|ect  to 
the  PMCSRs  and  analagous  SUts 
regulatkMM.  e  leet  in  e  tank  vehkle 
remeine  an  employer  rssponsibility. 

Section  383.121    Hazardout  materiab 
endofeomtnt. 


Section  l»»(sN5)  of  the  Act  requires 
that  an  individuel  wiM  will  operate 


vehides  carrying  heaerdous  malsriab 
shall  be  quaUied  to  operate  CliV  tai 
accordance  with  ell  regwIeHnne 
pertaining  to  the  transpoctethm  of 
hesardoua  materiala  Issued  under  die 
Heaerdous  Matariels  TVanepoftetian 
Act  The  FHWA  dees  not  believe  that 
an  appUcent  needs  to  know  ell  oerts  of 
these  regttbUeoa.  For  driven  of  vehides 
which  transport  non-placarded 
quantitleeoihaa 
FHWAbel 

hi  the  besic  knowiedgs  teet  era 
sufficient  IMvara  of  vshicles  carrying 
hasardous  malstiele  In  plecerdsd 
quantities  rsqutoe  additional  kiiowle<^ 
In  ddier  case,  only  those  sections  of  tte 

I  diet  I 
itlal  to  a  driver's  sefe  operatioo  of 
his/her  vaUde  era  required  to  be 
induded  in  dM  knowiedgs  teets. 

The  eppUcant  will  demonstrate  his/ 
hsr  knowiedgs  of  these  eraes  to  obtain 
an  endorsement  to  his/her  CDL  •» 
follows: 

J  a)  HdMOidoua  matariaJ  regulation*— 
1  indude  die  Hasardous  Msterial 
Table,  shipping  pener  requirements, 
iterisil  pai 


endorsement  lest  shonU  taidnde  specific 
knowledgB  for  eny  type  of  freight  (the 
applicant)  OApecte  to  transport 
Howevar.  such  an  isapHad  standard 
would  have  requirsd  a  customised  test 
for  eech  eppBcent  and  would  have 
unified  frequent  ratesting  ss  opsrators 
cheimad  Jobs  or  caigo  types.  The  FHWA 
has.  theiefore.  removed  eny  mention  of 
dfivei-spedflc  oommodity  knowledge  ss 
part  of  this  endorsement 


N-Ti 


To  ensaie  Ihst  all  drivers  have  die 
knowledge  and  ddUa  to  safely  operate  e 
CMV  on  the  pdbMe  roadways,  every 
CDL  eppHceat  mast  psss  teets  which 
dsmottslrais  Ihs  psraon's  knowledge  or 
skiUs  described  hi  Subpert  a  The 
FHWA  taitends  diet  dw  tests  shsU  hsvs 
sisBttsrsubslenlive  cement  end  dist 
test  administration  snd  scoring 
procedurae  ehell  meet  etaniler 
perfermenoe  stendards.  so  es  to 
estaUiah  vaUd  and  nondiscrindnstoiy 
teeth«  of  CMV  operalon  diet  is 
reaeonebly  unifBrm  in  substantive 
results.  TUs  section  oontefais  the  test 
administratlen  methods  end  standards 
tor  minimum  passing  scores  wiilcfa  the 
FHWA  hes  sdopted  for  the  knowledge 
snd  skills  tests. 


hsmrdffTT  f»f  *t'*«^  Tff  »■**««■  *»"*  "^     Section38X131    Ptooedutm. 

Becsuse  licensing  examine  dons 
within  a  State  era  ^ven  to  different 
epplicents.  st  diflwent  times,  fai 
diCfierent  kwadona.  and  by  difiiNent 
examiners,  it  is  cridcal  to  minimise  any 
imped  of  these  diflerenoee.  Tlierefbro,  e 
Stste's  standard  test  prooodures  snd 
methods  should  be  sfanyariy  applied 
duoii^iout  die  State.  The  CDL  program 
will  taidude  procedural  tarformation  and 
direcdons  for  the  test  applicant  and  for 
die  test  examiner.  For  the  knowledge 
and  skills  tests,  the  direcdons  given  to 
die  driver  epplicant  will  oover  the 
purpose  of  die  teet  how  to  choose  e 
responie.  how  to  meke  a  response,  eny 
time  Umits,  and  any  other  spedel 
prooeduree  determined  by  the  State.  A 
SUte  will  be  free  to  seled  e  teedng 
formet  or  focmats  (eg,,  peper.  orel  or 
eutometed  equipment  for  laiowledge 
teeU)  to  meet  die  Stale's  pertlculer 
needs.  Oirsolfams  far  taking  knowledge 
tests  will  differ  depending  on  die 
pertiouler  testing  ionMt(s)  need  by  the 
Stetes  (ej.,  written,  oral  or  eutometed). 
All  taiformedon  provided  to  the 
applicant  wUl  need  to  be  et  or  bdow  die 
sU-TMle  reedii«  level  The  FHWA 
undentends  that  this  level  of  reeding 
competency  will  be  sufficient  to  fully 
test  s  driver'e  knowledge  without 
discriminettaig  besed  on  litsraqr  and 


I  packaging.  ■«^**'«g. 
labeliim.  end  plecarding  requiraments; 

(b)  tuaardouM  materuU  handling — 
will  indude  die  different  prooeduras  to 
be  utilised  for  different  Unds  of 
hasardous  BMterials.  general  loading 
and  unloading  of  materiala 
requirements,  csigo  isarsgstlnn,  snd 
re^ilatione  reiarning  me  routing  of 
meteriels  (in  tunnels,  on  highwsys  etc.). 
sttendence  of  vehicles,  perking,  fueling, 
end  vehicle  repeir; 

(c)  Opentioa  ofemergeitcy 
equipment— ^trtil  taidude  knowledge  of 
wdien  end  how  sudi  equipment  is  to  be 
used  and  any  other  preceutioos  thst  the 
vehicle  operator  must  inqilement  to 
protect  the  public  end 

(d)  Emergency  reeoonee  proceduree— 
wUl  induds  generel  knowledgB  of 
sppropriate  and  necesesty  ectloos  for 
sll  types  of  heaerdous  meteriels.  Ths 
preamble  to  die  NFWd  had  euggestsd 
thel  diis  eras  of  the  hesardoue  meteriels 


believes  that  the  problems,  expressed  by 
some  commenters,  regarding  "illiterate 
drivers"  can  be  resolved  by  means  of 
State  adoption  of  several  knowledge 
testing  formaU.  To  diet  end.  the  FHWA 
is  woricing  with  the  AAMVA  to  develop 
information  and  testing  procedures 
which  are  geared  to  drivers  with  lower 
than  sixth-grade  reading  levels. 

The  information  manual(s)  furnished 
by  the  States  to  applicants  «vill  indude 
the  substance  of  the  knowledge  and 
skills  for  which  outlines  are  provided  in 
Subpart  G  of  the  final  rule. 

Directions  for  the  examiner  will 
indude  such  items  as  the  information 
the  examiner  must  give  to  the  applicant 
infonnation  about  how  to  conduct  the 
tests,  and  how  to  score  the  tests.  Most 
re^>ondents  to  the  NFRM  agreed  with 
this  section  of  the  proposal  or  made  no 
comment  One  respondent  did  object  to 
the  requirement  for  msnusls.  evidently 
ss  s  rescthm  to  the  length  of  the  draft 
Essex  Coiporatiao  materials.  The 
FHWA  believes  that  the  requirenients  of 
diis  section  preserve  s  hi^  degree  of 
flexibility  for  the  Stetes  hi  terms  of  the 
contents,  structure,  snd  length  of  the 
manuals:  furthermore,  the  final  rule  does 
not  mandate  State  acceptance  of  the 
Essex  materials.  Because  of  this 
flexiblity.  and  because  the  vast  majority 
of  respooidents  raised  no  objection  to 
this  section,  the  FHWA  has  preserved  it 
essentially  intact  as  proposed. 

Section  383.133    Test  methods. 

The  States  «vill  construct  and  offer 
tests  corresponding  to  the  vehide  groups 
end  endorsements  in  Subpart  F.  and 
covering  general  areas  described  in 
Subpart  G. 

The  States  will  be  required  to 
establish  specific  testing  and  scoring 
procedures  and  the  associated 
administrative  procedures  that  meet  the 
standards.  The  knowledge  and  skiUs 
tests  will  uniformly  assess  the 
performance  of  aiqilicants  regardless  of 
the  location  of  the  test  . 

To  assura  that  ths  knowledge  and 
skill  tests  can  accurately  determine  the 
profidency  of  CDL  license  applicants, 
die  tests  should  be  raliable.  In  its 
response  to  the  NFRM.  the  Essex 
Corporation  (Essex)  provided  the 
follo«ving  useful  definition  of  reliability: 

TlierabaUlityofatest*  *  *  is  Bimply  an 
index  of  die  extaat  to  wlricb  ■  peraon  «rith  a 
given  level  of  knowledge  or  skill  wouM  make 
essentially  the  saoM  score  in  taldng  the  same 
test  e  second  tioM.  without  any  iatervening 
study  or  fotgetting.  Or,  it  someliines  talces  the 
fonn  of  a  cnrelatian  of  scores  made  by  tlie 
same  person  on  two  alteniative  forms  of  a 
test  each  ef  whidi  puiperts  to  measure  tlie 
same  knoiriodge  or  sUUs.  ta  dM  ceee  of  skills 
tests,  reliability  can  [als^  reiar  to  the  T 


of  agreement  between  2  independent 
examiners  conoeming  the  level  of  skill 
demonstrated  by  an  examine  on  a  test  of 
performance. 

The  mathematical  index  of  reliability 
(correlation  coefficient)  can  range  from  .00 
which  means  total  lack  of  relial^ty  to  1X0 
which  means  perfect  reliability.  In  practice, 
no  test  is  perfectly  reliable  *  '  *  it  is 
commonly  accepted  that  written 
examinatiotts  ^uld  have  reliabilities  of 
about  .SO  or  better*  *  *.  [for  skiUs  tests] 
reliatriUties  as  low  as  .70  may  liave  to  be 
accepted  in  their  everyday  practical 
application  *  *  *.  Generally  speaking,  the 
reliability  of  a  test  increases  as  the  length  of 
a  test  is  increased. 

The  NPRM  proposed  diet  knowledge 
tests  would  have  a  minimum  reliability 
coeffident  of  0.90,  and  that  skills  tests 
would  have  a  minimum  interexaminer 
reliaUlity  of  0.80.  The  above  comments 
by  Essex,  and  comments  by  the  States  of 
Illinois  and  Montana,  questioned  the 
practicability  of  such  high  coeffidents. 
"These  requirements,'*  Montana  stated, 
"may  exceed  the  abilities  of  many 
States  at  the  outset  of  this  program 
*  *  '."In  addition,  these  specie 
reliability  factors  run  directly  counter  to 
the  Irishes  of  the  10  respondent  States 
which,  in  supporting  Alternatives  1  or  3. 
placed  a  Ugh  priority  on  flexibility. 
Furthermore,  the  FHWA  recognizes  that 
several  States  already  have  in  place 
testing  programs  that  could  serve  as  a 
strong  basis  for  compliance  with  this 
final  rule,  but  for  t^ch  sophisticated 
statistical  analyses  and  studies  may  not 
be  avaUaMe.  Finally,  the  final  rule  does 
not  require  the  States  to  adopt  the  Essex 
materials,  which  would  in  fact  be  the 
only  source  readily  available  to  the 
States  for  sdentificelly  determined 
reliability  coeffidents  for  CMV  skills 
and  knowledge  tests.  These  Essex 
materials  themselves  are  still  in  the 
developmental  stage  as  of  the  writing  of 
this  final  rule,  so  that  their  ultimate 
reliability  results  are  not  yet  known. 

To  accord  maximiun  ftadbility  to  the 
States  to  modify  their  cturent 
examinations,  to  adopt  the  Essex 
materials,  or  to  develop  new  tests  as 
diey  see  fit  the  FHWA  has  omitted 
specific  numerical  reliability  standards 
from  the  final  rule.  The  rule  still  places 
heavy  emphasis  on  the  concept  of 
reliability  on  both  the  knowleidlge  and 
skills  tests;  for  that  reason,  the  minimum 
number  of  questions  for  each  basic 
knowledge  test  has  been  retained.  For 
the  same  reason,  this  section-by-section 
analysis  presents  desirable  goals  for 
reliability. 

Each  basic  knowledge  test  must 
contain  a  minimum,  exclusive  of  the  air 
brake  component  of  30  items  covering 
all  of  the  luMwIedge  areas  described  tai 
Subpart  G  for  a  given  vehicle  group.  The 


final  rule,  in  response  to  numerous 
pubUc  comments,  does  not  require  a 
minimum  number  of  questions  on  each 
endorsement  knowledge  test  However, 
each  such  test  must  be  of  a  size 
suffident  to  test  a  driver's  grasp  of  the 
related  knowledge  in  the  manual.  Each 
basic  and  endorsement  knowledge  test 
must  moreover,  be  reliable,  to  the 
extent  required  to  assure  that  each 
appUcant  possesses  the  knowledge  that 
the  test  is  intended  to  cover.  A  desirable 
reliability  coeffident  would  be  the  0.80 
mentioned  by  Essex. 

A  State  would  have  flexibility  to 
choose  a  specific  method  for  giving  the 
knowledge  test  as  long  as  the  tests  meet 
the  performance  standards.  For 
example,  the  knowledge  tests  could  be 
administered  by  paper  and  pendt 
orally,  or  given  on  automated 
equipment  States  may  also  arrange  for 
tests  to  be  given  with  an  oral  interpreter 
as  appropriate.  (This  would  not  relieve 
the  interstate  driver  of  the  language 
requirements  contained  in  I  301.11.) 

Skill  tests  win  have  to  have  sufiicient 
interexaminer  reliability  to  ensure 
similarity  of  pass/fail  rates  on  tests 
given  by  different  examiners.  As  Essex 
points  out  a  practicable  coefficient  of 
interexaminer  reliability  of  a  State's 
examiners  would  be  070.  Of  course,  a 
far  more  desirable  goal  would  be  the 
coeffident  of  OJO  that  has  been 
established  as  a  minimimi  in  the  Torque 
Tests  developed  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  and  the  States  are  urged  to 
strive  to  achieve  that  goal. 

Specific  methods  for  skill  testing  and 
scoring  would  be  determined  by  each 
State.  For  example,  the  States  may  use  a 
single  score  for  a  right  hand  turn  starting 
with  the  initiation  of  the  right  turn  signal 
and  ending  following  the  turn  and 
cancellation  of  the  turn  signal  or  they 
may  use  several  scores  for  the  turn 
comprised  of  the  different  performances 
involved  in  a  right  hand  turn  (initiates 
the  turn  signal,  uses  appropriate  lanes, 
uses  the  right  side  mirror(s),  blocks 
inside  traffic,  stays  in  roadway,  cancels 
turn  signal)  or  they  may  use  some 
combination  of  the  two  approaches.  The 
latter  approach  is  a  "disaggregate"  or 
"elements"  test  approach  which  is  used 
in  the  Torque  tests. 

The  FHWA  requires  tiiat  tiie  CDL 
examiners  shall  be  quaUfied  to 
administer  the  knowledge  and  skills 
tests.  The  FHWA  expects  that  States 
will  continue  to  ensure  that  their 
examiners  have  a  high  degree  of  ability, 
for  example,  by  conducting  rigorous 
training  programs,  by  dosely  evaluating 
examiners'  performance,  and/or  by 
requiring  that  they  hold  valid  CDLs  for 
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the  classes  of  vehicles  for  which  they 
give  exams.  States  may  also  require 
examiners  to  pass  endorsement  tests 
identical  to  those  given  to  CDL 
applicants.  Although  speciRc 
qualifications  for  examiners  will  remain 
a  State  prerogative,  the  final  rule  will 
influence  State  standards  for  examiners 
because  achievement  of  the  reliable 
examinations  called  for  in  this  section 
will  require  not  only  good  test  design 
but  also  a  high  degree  of  examiner 
training  and  ability. 

Section  383. 135    Minimum  passing 
scores. 

For  the  knowledge  tests,  the  driver 
appUcant  must  correctly  answer  at  least 
80  percent  of  the  questions  to  pass.  For 
the  skills  tests,  the  applicant  must 
successfully  perform  the  skills  identified 
in  S  383.113  as  being  required  for  the 
standard  tests.  The  State  will  define 
"successful  performance"  in  the  course 
of  constructing  its  tests  in  keeping  with 
SS  383.131  and  383.133.  To  assure  the 
required  interexaminer  reliability,  the 
State's  definition  will  have  to  be  precise. 

Section  383.135(d)  specifles  the 
procedure  to  be  employed  by  the  State 
in  scoring  the  air  brake  components  of 
the  knowledge  and  skills  tests 
[S  383.133(1))  and  issuing  the  air  brake 
restriction  (S  383.95).  If  the  applicant 
performs  the  skills  test  in  a  vehicle 
without  air  brakes,  the  air  brake 
restriction  will  be  indicated  on  his/her 
CDL,  if  it  is  issued.  If  the  applicant  fails 
the  air  brake  component  of  the 
knowledge  test,  the  air  brake  component 
would  be  removed  from  the  test  for 
scoring  purposes,  and  the  air  brake 
restriction  would  be  imposed.  For 
example,  if  a  State  offers  a  40-question 
basic  knowledge  test  including  10  air 
brake  questions,  and  the  applicant 
scored  i6«a  than  80  percent  on  the  10  air 
brake  questions,  then  he/she  can  still 
obtain  a  CDL  He/she  will,  however, 
receive  the  air  brake  restriction. 
Implementing  the  wishes  of  most  docket 
respondents,  the  changes  discussed  in 
this  paragraph  are  necessary  in  order  to 
convert  the  air  brake  endorsement  in  the 
NPRM  into  a  restriction,  while 
preserving  the  reliability  of  the  basic 
knowledge  and  skills  tests  when  taken 
by  applicants  who  are  not  qualified  in 
air  brakes. 

The  State  will  automatically  fail  any 
driver  applicant  who  does  not  obey 
traffic  laws  or  causes  an  accident  during 
the  test  The  State  will  determine  the 
appropriate  amount  of  time  an  applicant 
must  wait  in  order  to  retake  any  test 
which  he/she  fails.  The  State  would  also 
determine  the  maximum  number  of 
times  a  person  may  take  and  fail  any 


test  before  he/she  may  be  prohibited  by 
the  State  from  obtaining  a  CDL 

Sul>|»art  J— Commercial  Driver's 
License  Document 

This  section  includes  standards  for 
CDLs  that  are  required  by  section  12006 
of  the  Act.  Generally,  these  State-issued 
documents  will  be,  to  the  maximiun 
extent  practicable,  tampeiproof,  and 
will  include  information  as  described 
further  below. 

The  FHWA  included  in  Alternative  2 
of  the  NPRM  a  sample  set  of  uniform 
CDL  document  specifications  which 
might  be  used  by  States.  This  sample  set 
of  specifications  engendered 
misunderstandings  on  the  part  of  the 
States  and  other  commenters,  many  of 
whom  interpreted  it  as  a  mandatory 
component  of  Alternative  2.  A  clear 
majority  of  the  States  responding  to  this 
issue  wished  to  retain  the  freedom  to 
determine  the  form  of  the  CDL  with 
only  minimum  requirements  in  the  final 
rule.  Some  nongovernmental  parties 
expressed  a  preference  for  a  uniform, 
Federally-mandated  standard  form. 
Because  the  States  would  be  faced  with 
the  costs  of  creating  a  new  form 
exclusively  for  CDL  holders,  the  sample 
specification  for  the  form  of  the  CDL  has 
been  omitted  from  the  final  rule. 
Remaining  in  the  final  rule  is  a  list  of 
specific  data  items  which  the  States 
must  include  on  the  CDL  These  items 
are  based  on  section  12006  of  the  Act. 

Section  383.153    Information  on  the 
document  and  application. 

Section  12006  of  the  Act  delineates  the 
information  required  to  be  included  on 
all  CDLs.  Exhibit  3  compares  the  CDL 
contents  as  specified  in  the  NPRM,  and 
those  contained  in  this  final  rule.  In 
response  to  numerous  comments,  the 
FHWA  has  deleted  the  requirement  for 
weight  eye  color,  and  hair  color,  all  of 
which  can  be  changed  by  the  applicant. 
However,  States  will  be  free  to  collect 
this  information  and  submit  it  to  the 
CDUS. 

Exhibit  3.— Commeroal  Driver's 
License  Document 


Exhibit  S.-tCommeroal  Driver's 
License  Document— Continued 
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NPRM.  However,  in  reiponaa  to  puMc  comment  Itie 
final  rule  we  not  M  them  as  raquramanis.  States 
twin  have  the  freedom  to  Inchida  oSiar  itoma  not 
listed  m  the  final  nila. 

*  State*  win  f  required  to  ooSact  the  aodal  aacu- 
rity  number  and  aubmM  M  to  the  GOUS.  However, 
they  may  cfwoae  not  to  ahow  It  on  the  lioenee.  In 
this  caae  they  win  sutatMa  a  Stato  produced  I- 
cenie  number  on  the  Noenaa. 

States  will  be  required  to  collect  the 
Social  Security  Number  (SSN)  and 
submit  it  to  the  CDLIS.  They  will  also 
have  to  show  the  applicant's  State 
license  number  on  the  CDL  If  the  State 
uses  the  SSN  as  the  applicant's  Ucense 
number,  the  SSN  must  appear  on  the 
CDL.  If,  however,  the  State  does  not  use 
the  SSN  as  a  Ucense  number,  the  State 
may  choose  to  omit  the  SSN  from  the 
license  document  but  not  the  CDLIS.  In 
addition  to  the  identifiers  Usted  in 
Exhibit  3,  the  final  rule  includes 
standard  codes  to  be  used  for  the 
vehicle  groups  and  endorsements.  The 
standard  codes  are  intended  to  provide 
uniformity  for  enforcement  purposes. 
While  the  FHWA  proposal  included 
some  codes  with  double  letters,  many 
commenters  suggested  the  use  of  single 
letter  codes  vyhich  would  be  more  easily 
accommodated  on  ihft  Ucense  doaunent. 
The  FHWA  has  therefore  provided 
single  letter  codes  which  would 
eventually  make  the  CMV  driver 
documentation  easily  recognizable  to 
enforcement  officials.  For  example,  a 
CDL  with  A-H  would  be  recognized  by 
enforcement  officials  across  the  coimtry 
to  mean  the  driver  is  authorized  to  drive 
a  combination  vehicle  and  has  a 
hazardous  materials  endorsement 

A  nonresident  CDL  must  be  clearly 
labeled  as  such,  although  the  mle  allows 
the  States  much  latitude  in  the 
placement  of  the  word  "nonresident" 
Also,  the  rule  provides  for  the  air  brake 
restriction,  at  the  States'  option. 


Combined  Endorsement  Codes.  The 
final  rule  provides  an  endorsement  code, 
"X,"  for  those  drivers  qualifying  for  both 
the  hazardous  materials  and  tank 
vehicle  endorsements.  This  diange  is 
made  in  response  to  a  number  of  States 
whidi  expressed  concern  regarding  the 
space  limitations  of  the  CDL  and 
computer  system  needed  to  record 
endorsement*.  In  addition,  the  rule 
allows  States  to  develop  additional 
combined  endorsement  codes  provided 
that  the  codes  are  explained  in  the  CDL 
itself. 

Improved  Identification  Techniques. 
The  FHWA  and  the  docket  respondents 
believe  that  there  is  room  for 
improvement  in  assuring  positive 
identification  of  CDL  holders,  but  that 
present  technologies  are  not  yet  cost- 
effective.  For  example,  commenters 
beUeve  that  fingerprints,  or  more  likely 
the  thumbprint  caimot  be  placed  on  the 
Ucense  doctunent  because  of  space  and 
readabiUty  after  copying.  While  there 
was  some  interest  in  retaining  prints  on 
the  application  but  not  placing  them  on 
the  license,  many  commenters  beHeved 
that  without  digitizing  or  other  special 
equipment  prints  are  of  little  practical 
value. 

Although  die  FHWA  is  aware  of 
"state-of-the-art"  technologies  that  may 
be  available  to  help  identify  the  driver, 
such  as  retinal  im^jini  and  digital 
dental  records,  dwir  use  is  not  required 
at  this  time  as  part  of  the  standard 
because  of  eonoems  about  their  costs, 
benefita.  and  practicability.  The  FHWA 
and  the  States  will  esqilore  these 
advanced  tecfantdogies.  ss  well  as 
modem  methods  of  encoding  data  such 
as  magnetic  strips.  As  teduiiko0 
evolves  and  better,  more  oost-enective 
identification  OMans  becoBie  available. 
States  would  be  free  to  inqwse  such 
methods.  The  FHWA  believes  diat  it 
would  be  premature  to  include  them  in 
this  rulemaking. 

Section  383.1X    Tamperproofing 
requirements. 

Section  12006  of  the  Act  requires  that 
the  CDL  doc&ment  be  tamperfHoof  to  the 
maximum  extent  practicable.  A 
tamperproof  Ucense  is  one  which  is 
designed,  manufactured  and/or 
processed  to  protect  against 
counterfeiting,  foigety.  and  alteration. 
i.e.,  it  would  be  b^ond  die  capabilities 
of  the  general  public  to  reproduce  or 
change  the  document  AH  State  Hcensing 
authorities  wiU  be  required  to  use 
Ucense  materials  and  procedures  to 
reasonabfy  assure  that  their  licenses  are 
tamperprolrf.  At  s  minfaniun,  each  State 
wiU  continoe  to  use  the  same 
tamperproof  ssethod  it  concntfy  uses  for 
noncommocial  Ucenses.  The  FHWA  has 


provided  the  States  flexilriiify  to  use 
current  or  futiue  technologies  to  make 
the  CDL  tamperproof.  As  the  technology 
is  improved  and  new  methods  become 
cost-effective,  the  States  will  be  free  to 
improve  tamperproof  methods. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
action  does  not  constitute  a  ma)or  rule 
under  Executive  Order  12291.  The  final 
rule  is  not  expected  to  result  in  an 
annual  effect  on  the  economy  of  $100 
milUon,  or  more,  or  lead  to  a  ma)or 
increase  in  costs  or  prices,  or  have 
significant  adverse  effects  on  the  United 
States  economy.  However,  because  of 
the  public  interest  in  the  issue  of 
conunercial  motor  vehicle  safefy  and  the 
expected  benefit  in  transportation,  this 
rule  is  considered  significant  trader  die 
regulatory  policies  and  procedwes  of 
the  DOT.  For  this  reason  and  pursuant 
to  Executive  Oder  1249B,  this 
rulemaking  action  has  been  included  on 
the  Regidatory  Program  for  significant 
ndemaking  actions. 

The  economic  impacts  of  diis 
rulemaking  that  will  occur  are  primarify 
mandated  by  the  statutory  provisions 
theaiselves.  Since  an  analysis  erf 
impacts,  including  economic  factors, 
involves  consideration  of  related  motor 
vehicle  safefy  ndemaking  proposals,  an 
overall  regulatory  evaluation  has  been 
prepared  for  the  various  rulemaking 
actions  that  will  be  issued  to  imfrfenent 
the  Act  This  evaluation,  which 
addresses  some  of  the  provisions 
contained  in  the  final  rule  issued  on  Jime 
1. 1987.  and  diis  final  rule,  has  been 
placed  in  the  pubUc  docket  and  is 
available  for  inspection  in  the 
Headquarters  office  of  the  FHWA.  400 
Seventh  Street  SW.,  WasMngton,  DC 
20590.  A  regulatory  evaluation 
addressing  the  specific  impacts 
associated  with  this  final  rule  has  also 
been  prepared  and  placed  in  the  docket 

A  significant  part  of  the  motor  carrier 
industry  and  other  employers  covered 
by  the  Act  consists  of  small  firms,  from 
one-person,  one-truck  operations  of 
some  owner-operators,  to  the  thousands 
of  smaU  fleet  operators  throughout  the 
country.  For  this  reason,  the  benefit  and 
cost  considerations  described  in  the 
preliminary  regulatory  evaluation/initial 
regulatory  flexibiUfy  analysis  as 
applicable  to  employers  and  the  motor 
carrier  industry  in  general,  are  equally 
appUcable  to  the  small  entify  component 
of  the  industry.  SmaU  entities  have  been 
represented  at  pubUc  meetings  held  to 
discuss  the  Act  and  small  entities  have 
had  the  opportunity  to  submit  comm«its 
to  the  pubUc  docket  established  in 
conjunction  with  the  NPRM. 


Moreover,  the  requirement  that 
current  drivers  obtain  a  CDL  wiU  have 
only  a  slight  effect  on  smaU  entities.  As 
the  section-by-section  analysis  explains, 
the  drivers  will  be  given  aU  needed 
materials  to  study  for  the  tests.  Current 
drivers  may  be  able  to  substitute 
specific  qualifications  (a  good  driving 
record,  phis  experience  or  successful 
completion  of  an  acceptable  prior  siulls 
examination)  lot  the  required  CDL 
driving  test.  The  April  1. 1992,  deadline 
provides  ample  opporttmify  for 
employees  of  small  entities  to  comply 
with  this  regulation.  In  terms  of 
efficiency  and  safefy  of  op^ations,  and 
the  potential  reductitm  of  accidents  and 
attendant  UabiUties,  smaU  business  wiU 
materiaUy  benefit  from  the  standards 
and  controls  inqiosed  by  the  CDL 
program  on  holders  of  CDLs.  For 
example,  sbbsU  entities  cannot  afford 
checks  of  driver's  Ucenses;  the  CDLIS. 
and  the  accnmulatioo  of  each  CMV 
operator's  violationB  on  a  single  reconL 
wiU  produce  better  drivers  for  small 
btisiness. 

As  die  preceding  foots  dsasonstrate. 
the  FHWA  is  foUy  conunitted  to  doing 
aU  that  it  can  to  ensure  that  no  undue 
burdens  are  placed  oo  small  entities  as 
a  resuh  of  dUs  proposaL  Cooversefy.  die 
CDL  program  will  have  distinct 
advantages  to  smaU  entities. 

Paperwork 

While  developing  the  testing  and 
Ucensing  standards,  the  FHWA 
recognised  that  Aey  could  impose  e 
major  paperwork  berden  on  States  and 
drivers.  The  FHWA  attempted,  to  die 
extent  practical  to  design  die  final  rule 
to  be  compatible  with  testing  and 
Ucensing  procedures  now  used  by  the 
States  snd  to  minimize  the  burden 
increase.  The  FHWA.  however.  lieUeves 
that  an  increase  in  these  bwdens  wiU  be 
necessary  to  accompUsh  the  goals  and 
objectives  of  the  Act  fai  the  NPRM,  die 
FHWA  invited  comments  and  creative 
approaches  for  reducing  the  burden 
without  compromising  safefy.  Based  on 
these  comments,  the  final  nde  contains 
several  improvements — foremost  among 
them,  the  elioiination  of  the  CDC,  and  of 
the  50-State  pre-licensing  record 
check — that  will  reduce  the  paperwork 
burden  on  the  States  from  the  levels 
implied  by  the  NPRM.  While  die 
flexibiUties  inherent  in  the  final  rule  will 
enable  the  States  further  to  explore 
options  for  simplifying  the  procedures, 
minimizing  the  potential  expense  of 
Ucensing  CMV  drivers,  and  developing 
innovative  testing  techniques,  there  wiU 
remain  an  irreducible  volume  of 
paperwork  associated  with  the  CDL 
program. 
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Federalism  Impact 

The  FHWA  has  carefully  reviewed 
the  proposed  testing  and  licensing 
standards  In  light  of  the  purposes  of  the 
Act  and  the  President's  Executive  Order 
on  Federalism  (Executive  Order  12612, 
October  26, 1987).  In  enacting  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986.  the  Congress  found  that  it  is  in  the 
public  interest  to  enhance  commercial 
motor  vehicle  safety  and  that  minimum 
standards  for  States  to  use  to  test  and 
license  CMV  operators  would  help 
ensure  that  such  drivers  have  the 
knowledge  and  skills  needed  to  safely 
operate  ^eir  vehicles.  Congress  thus 
identified  commercial  motor  vehicle  . 
safety  as  a  matter  of  national 
importance  and  included  reciprocity 
requirements  as  part  of  the  mandates  in 
the  Act 

In  his  Executive  Order  on  Federalism, 
the  President  ordered  Executive 
Departments  and  agencies  to  be  guided 
by  certain  fundamental  federalism 
principles  in  formulating  and 
implementing  policies  that  have 
federalism  implications.  These  policies 
have  been  taken  fully  into  account  in  the 
development  of  this  regulation,  as  the 
following  paragraphs  indicate. 

The  Act  provides  the  Secretary  with 
clear  statutory  authority  to  regulate 
CMV  operators  as  defined  in  the  Act. 
This  means  the  operation  of  CMVs  in 
interstate  commerce  as  well  as 
intrastate  commerce.  Thus,  the  FHWA 
recognizes  that  its  minimum  testing  and 
licensing  standards  for  CMV  operators 
have  Federalism  implications. 

The  Act  mandates  minimum  testing 
and  licensing  standards.  This  means 
that  States  may  continue  to  adopt  and 
enforce  additional  testing  and  licensing 
requirements  for  CMV  operators  within 
Uieir  State  bounds.  Also.  States  will 
continue  to  have  sole  discretion  as  to 
whether  or  not  to  license  any  CMV 
operator  and  what  specific  procedures, 
tests  and  fees  are  applicable. 

The  Federal  testing  and  licensing 
standards  establish  minimum  safetv 
regulations  which  must  be  followed  by 
the  States  and  which  may  be 
supplemented  by  the  States.  The 
statutory  basis  for  Federal  regulations  of 
CMV  operators  has  been  ouUined 
above.  Several  issues  addressed  in  this 
final  rule,  however,  involve  policies  that 
have  federalism  implications.  These 
issues  have  been  addressed  separately 
above.  (See  specifically  the  discussion 
of  alternatives,  substitute  for  skills  tests 
and  third  party  testing.)  This  final  rule 
limits  the  policymaking  discretion  of  the 
States  onW  in  narrow  ways,  and  does  so 
only  to  achieve  the  national  purposes  of 
the  Act  Accordingly,  it  is  certified  that 


the  poUcies  contained  in  this  document 
have  been  assessed  in  light  of  the 
principles,  criteria,  and  requirements  of 
the  Federalism  Executive  Order,  and 
accord  fully  with  the  letter  and  spirit  of 
the  President's  Federalism  initiative. 
A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
dociunent  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

list  of  Subjects  in  49  CFR  Part  383 

Commercial  driver's  license 
documents.  Commercial  motor  vehicles. 
Highways  and  roads.  Motor  carriers 
licensing  and  testing  procedures.  Motor 
vehicle  safety. 

(Catalog  of  Federal  Domestic  Atsistance 
Program  Number  20.217.  Motor  Carrier 
Safety.) 

Issued  on:  July  tS,  1968. 
Robert  B.  Finis. 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  Tide  49.  Code  of 
Federal  Regulations.  Chapter  III. 
Subchapter  B.  as  set  forth  below. 

PART  383-COMMERCIAL  DRIVER'S 
LICENSE  STANDARDS; 
REQUIREMENTS  AND  PENALTIES 

1.  The  audiority  citation  for  49  CFR 
Part  383  continues  to  read  as  follows: 

Authority:  Title  XD  of  Pub.  L  90-670. 100 
Stat.  3207-170;  40  U.S.C  3102: 40  U.S.C.  App. 
2505;  49  CFR  1.48. 

2.  The  table  of  sections  to  Part  383  is 
amended  by  adding  9  383.23  and 
Subparts  E  through  J  to  read  as  follows: 

Sultpert  S— Uoense  Re9wlranMnts 


383.23    Commercial  driver's  liceoaa. 


Subpart  E'^TadlnQ  and  UowwInQ 
Procedures 

383.71  Driver  application  procedures. 

383.73  State  procedures. 

383.75  Third  party  testing. 

383.77  Substitute  for  driving  skills  tests. 

Subpart  F—VaNo«t  Qroupa  and 


383.91    Commercial  motor  vehicle  groups. 
383.93    Endorsements. 
383.96    Air  t>rake  restriction. 

Subpart  0    Required  Knoirtsdgs  and  SkWa 

383.110  General  requirement 

383.111  Required  knowledge. 


383.113    Required  skills. 

383.115    Requirements  for  double/triple 

trailer  endorsement. 
383.117    Requirements  for  passenger 

endorsement. 
383.119    Requirements  for  tank  vehicle 

endorsement 
383.121    Requirements  for  hazardous 

materials  endorsement 
Appendix  to  Subpart  G — Required 

Knowledge  and  Skills:  Sample 

Guidelines 

Subpart  H— Testa 

383.131  Test  procedures. 
383.133  Testing  methods. 
383.135    Minimum  passing  scores. 

Subpert  I— (Reaarvedl 

Ouhpert  J    CoiTwnaicIsi  Drlver'a  License 
Document 

383.151    General. 

383.153    Information  on  the  document  and 

application. 
383.156    Tamperproofing  requirements. 

3.  Section  383.1  is  amended  by 
removing  the  word  "and"  from  the  end 
of  paragraph  (b)(4),  substituting  a 
semicolon  for  the  period  at  the  end  of 
paragraph  (b)(5)  and  adding  paragraphs 
(b)(6}  through  (b}(ll)  to  read  as  follows: 

{383.1    Purpose  and  scope. 

•        *       •       •       • 
(b)  •  •  • 

(6)  Establishes  testing  and  licensing 
reqiUrements  for  commercial  motor 
vehicle  operators; 

(7)  Requires  States  to  give  knowledge 
and  skills  tests  to  all  qualified 
applicants  for  commercial  driven' 
licenses  which  meet  the  Federal 
standard; 

(8)  Sets  forth  conunerdal  motor 
vehicle  groups  and  endorsements; 

(9)  Sets  forth  the  knowledge  and  skills 
test  requirements  for  the  motor  vehicle 
groups  and  endorsements. 

(10)  Sets  forth  the  Federal  standards 
for  procedures,  methods,  and  minimtun 
passing  scores  for  States  and  others  to 
use  in  testing  and  licensing  commercial 
motor  vehicle  operators;  and 

(11)  Establishes  requirements  for  die 
State  issued  commercial  license 
documentation. 

4.  Section  383.5  is  amended  by  adding 
ten  definitions  and  revising  two 
definitions  entitied  "Commercial 
driver's  license"  and  "Conunercial 
motor  vehicle."  pladi^  them  in 
alphabetical  order  as  roUowrs: 

§383.S    DeflnMene* 
***** 

"Commercial  drivar't  license  (CDLJ' 
means  a  license  issued  by  a  State  or 
other  jurisdiction,  in  accordance  with 
die  standards  contained  in  40  CFR  Part 
383.  to  an  individual  nvfaich  authorizes 
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the  individual  to  operate  a  class  of  a 
commercial  motor  vehicle. 

"Commercial  driver's  license 
information  system  (CDUSf  means  the 
CDLIS  established  by  FHWA  pursuant 
to  section  12007  of  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986. 

"Commercial  motor  vehicle  (CMV)" 
means  a  motor  vehicle  or  combination 
of  motor  vehicles  used  in  commerce  to 
transport  passengers  or  property  if  the 
motor  vehicle — 

(a)  Has  a  gross  combination  weight 
rating  of  26.001  or  more  pounds  inclusive 
of  a  towed  unit  with  a  gross  vehicle 
weight  rating  of  more  than  10,000 
pounds;  or 

(b)  Has  a  gross  vehicle  weight  rating 
of  26,001  or  more  pounds;  or 

(c)  Is  designed  to  transport  16  or  more 
passengers,  including  the  driven  or 

(d)  Is  of  any  size  and  is  used  in  the 
transportation  of  materials  found  to  be 
hazardous  for  the  purposes  of  the 
Hazardous  Materials  Transportation 
Act  and  which  require  the  motor  vehicle 
to  be  placarded  under  the  Hazardous 
Materials  Regulations  (49  CFR  Part  172, 

Subpart  F). 

***** 

"Driver  applicant"  means  an 
individual  who  applies  to  a  State  to 
obtain,  transfer,  upgrade,  or  renew  a 
CDL 

"Endorsement"  me&TM  an 
authorization  to  an  individual's  CDL 
required  to  permit  the  individual  to 
operate  certain  types  of  commercial 
motor  vehicles. 


"Foreign  "  means  outside  the  fifty 
United  States  and  the  District  of 
Columbia. 


Nonresident  CDL  "means  a  CDL 
issued  by  a  State  to  an  individual 
domiciled  in  a  foreign  country. 

"Representative  vehicle  "  means  a 
motor  vehicle  which  represents  the  type 
of  motor  vehicle  that  a  driver  applicant 
operates  or  expects  to  operate. 
***** 

"State  of  domicile"  means  that  State 
where  a  person  has  his/her  true,  fixed, 
and  permanent  home  and  principal 
residence  and  to  which  he/she  has  the 
intention  of  returning  whenever  he/she 
is  absent. 

'Tank  vehicle" means  any 
commercial  motor  vehicle  that  is 
designed  to  transport  any  liquid  or 
gaseous  materials  within  a  tank  that  is 
either  permanentiy  or  temporarily 
attached  to  the  vehicle  or  the  chassis. 
Such  vehicles  include,  biit  are  not 


limited  to.  cargo  tanks  and  portable 
tanks,  as  defined  in  Part  171  of  this  tide. 
However,  this  definition  does  not 
include  portable  tanks  having  a  rated 
capacity  under  1,000  gallons. 
***** 

"Vehicle" means  a  motor  vehicle 
unless  otherwise  specified. 

***** 

"Vehicle group"  means  a  class  or  type 
of  vehicle  with  certain  operating 
characteristics. 

5.  Part  383,  Subpart  B  is  revised  by 
adding  a  new  S  383.23  to  read  as 
follows: 

Subpart  B— License  Requirements 


S  383.23    Commercial  driver's  license. 

(a)  General  rule.  (1)  Effective  April  1. 
1992.  no  person  shall  operate  a 
commercial  motor  vehicle  unless  such 
person  has  taken  and  passed  written 
and  driving  tests  whidi  meet  the  Federal 
standards  contained  in  Subparts  F.  G. 
and  H  of  this  part  for  the  commercial 
motor  vehicle  that  person  operates  or 
expects  to  operate. 

(2)  Effective  April  1, 1992.  except  as 
provided  in  paragraph  (b)  of  this  section, 
no  person  shall  operate  a  commercial 
motor  vehicle  unless  such  person 
possesses  a  CDL  which  meets  the 
standards  contained  in  Subpart  ]  of  this 
part,  issued  by  his/her  State  or 
jurisdiction  of  domicile. 

(b)  Exception.  If  a  commercial  motor 
vehicle  operator  is  domiciled  in  a 
foreign  jurisdiction  which,  as 
determined  by  the  Administrator,  does 
not  test  drivers  and  issue  a  CDL  in 
accordance  with,  or  similar  to,  the 
standards  contained  in  Subparts  F,  G, 
and  H  of  this  part,  the  person  shall 
obtain  a  Nonresident  CDL  from  a  State 
which  does  comply  with  the  testing  and 
licensing  standaids  contained  in  such 
Subparts  F,  G,  and  H. 

(c)  Learner's  permit.  State  learner's 
permits,  issued  for  limited  time  periods 
according  to  State  requirements,  shall  be 
considered  valid  commercial  drivers' 
licenses  for  purposes  of  behind-the- 
wheel  training  on  public  roads  or 
highways,  if  the  following  minimum 
conditions  are  met: 

(1)  The  learner's  permit  holder  is  at  all 
time  accompanied  by  the  holder  of  a 
valid  CDL;  and 

(2)  He/she  either  holds  a  valid 
automobile  driver's  license,  or  has 
passed  such  vision,  sign/symbol,  and 
knowledge  tests  as  the  State  issuing  the 
learner's  permit  ordinarily  administers 
to  applicants  for  automobile  drivers' 
licenses. 


6.  Part  383  is  amended  by  adding 
Subparts  E.  F.  G,  H,  L  and  J  to  read  as 
follows: 

Subpart  E— Testing  and  Licensing 
Procedures 

§  383.71    Driver  application  prooedures. 

(a)  Initial  Commercial  Driver's 
License.— Prior  to  obtaining  a  CDL,  a 
person  must  meet  the  following 
requirements: 

(1)  A  person  who  operates  or  expects 
to  operate  in  interstate  or  foreign 
commerce,  or  is  otherwise  subject  to 
Part  391  of  this  tide,  shall  certify  that 
he/she  meets  the  qualification 
requirements  contained  in  Part  391  of 
this  tide.  A  person  who  operates  or 
expects  to  operate  entirely  in  intrastate 
commerce  and  is  not  subject  to  Part  391. 
is  subject  to  State  driver  qualification 
requirements  and  must  certify  that  he/ 
she  is  not  subject  to  Part  391; 

(2)  Pass  a  knowledge  test  in 
accordance  with  the  standards 
contained  in  Subparts  G  and  H  of  this 
part  for  the  type  of  motor  vehicle  the 
person  operates  or  expects  to  operate; 

(3)  Pass  a  driving  or  skills  test  in 
accordance  with  the  standards 
contained  in  Subparts  G  and  H  of  this 
part  taken  in  a  motor  vehicle  which  is 
representative  of  the  type  of  motor 
vehicle  the  person  operates  or  expects 
to  operate;  or  provide  evidence  that  he/ 
she  has  successfully  passed  a  driving 
test  administered  by  an  authorized  third 
party; 

(4)  Certify  that  the  motor  vehicle  in 
which  the  person  takes  the  driving  skills 
test  is  representative  of  the  type  of 
motor  vehicle  that  person  operates  or 
expects  to  operate; 

-(5)  Provide  to  the  State  of  issuance  the 
information  required  to  be  included  on 
the  CDL  as  specified  in  Subpart )  of  this 
part; 

(6)  Certify  that  he/she  is  not  subject  to 
any  disqualification,  suspension, 
revocation,  or  cancellation  as  contained 
in  S  383.51  and  that  he/she  does  not 
have  a  driver's  license  from  more  than 
one  State  or  jurisdiction. 

(7)  The  applicant  shall  surrender  his/ 
her  non-CDL  driver's  licenses  to  the 
State. 

(b)  License  transfer.  When  applying  to 
transfer  a  CDL  from  one  State  of 
domicile  to  a  new  State  domicile,  an 
applicant  shall  apply  for  a  CDL  from  the 
new  State  of  domicile  within  no  more 
than  30  days  after  establishing  his/her 
new  domicile.  The  applicant  shall: 

(1)  Provide  to  the  new  State  of 
domicile  the  certifications  contained  in 
S  383.71(a)  (1)  and  (6): 
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(2)  Provide  to  the  new  State  of 
domicile  updated  information  aa 
specified  in  Subpart  J  of  this  part: 

(3)  If  the  applicant  wishes  to  retain  a 
hazardous  materials  endorsement 
comply  with  State  requirements  as 
specified  in  8  383.73(b)(4):  and 

(4)  Surrender  the  CDL  from  the  old 
State  of  domicile  to  the  new  State  of 
domicile. 

(c)  License  renewal.  When  applying 
for  a  renewal  of  a  CDL,  all  applicants 
shaU: 

(1)  Provide  certification  contained  in 
S  383.71(a)(1): 

(2)  Provide  update  information  as 
specified  hi  Subpart  J  of  this  part:  and 

(3)  If  a  person  wishes  to  retain  a 
hazardous  materials  endorsement,  pass 
the  test  for  such  endorsement  as 
specifled  in  {  383.121. 

(d)  License  upgrades.  When  applying 
to  operate  a  commercial  motor  vehicle 
in  a  different  group  or  endorsement  from 
the  group  or  endorsement  in  which  the 
applicant  already  has  a  CDL,  all  persons 
shall: 

(1)  ftovide  the  necessary 
certificatioiis  as  specified  in  i  383.71(a) 
(1)  and  (4);  and 

(2)  Pass  all  tests  specifled  in 

i  383.71(a)  (2)  and  (3)  for  the  new 
vehicle  group  and/or  different 
endorsements. 

(e)  Nonresident  CDL  When  an 
applicant  is  domiciled  in  a  foreign 
jurisdiction,  as  defined  in  i  383.5.  where 
the  conunercial  motor  vehicle  operator 
testing  and  licensing  standards  do  not 
meet  the  standards  contained  in 
Subparts  G  and  H  of  this  part,  as 
determined  by  the  Administrator,  such 
applicant  shall  obtain  a  Nonresident 
CDL  from  a  State  which  meets  such 
standards.  Such  applicant  shall: 

(1)  Complete  the  requirements  to 
obtain  a  CDL  contained  in  {  383.71(a): 
and 

(2)  After  receipt  of  the  CDL,  and  for  as 
long  as  it  is  valid,  notify  the  State  which 
issued  the  CDL  of  any  adverse  action 
taken  by  any  jurisdiction  or 
governmental  agency,  foreign  or 
domestic,  against  his/her  driving 
privileges.  Such  adverse  actions  would 
include  but  not  be  limited  to  license 
suspension  or  revocation,  or 
disqualification  from  operating  a 
conunercial  motor  vehicle  for  the 
convictions  described  in  i  383.51. 
Notifications  shall  be  made  within  the 
time  periods  specified  in  S  383.33. 

(f)  If  a  State  uses  the  alternative 
method  described  in  |  383.73(i)  to 
achieve  the  objectives  of  the 
certifications  in  f  383.71(a).  then  the 
driver  applicant  shall  satisfy  such 
alternative  methods  as  are  applicable  to 
him/her  with  respect  to  initial  licensing. 


license  transfer,  license  renewal  and 
license  upgrades. 

(383.73    State  procedures. 

(a)  Initial  licensure.  Prior  to  issuing  a 
CDL  to  a  person,  a  State  shall: 

(1)  Require  the  driver  applicant  to 
certify,  pass  tests,  and  pro\'ide 
information  as  described  in  S9  383.71(a) 
(1)  through  (6): 

(2)  Check  that  the  vehicle  in  which  the 
applicant  takes  his/her  test  is 
representative  of  the  vehicle  group  the 
applicant  has  certified  that  he/she 
operates  or  expects  to  operate; 

(3)  Initiate  and  complete  a  check  of 
the  applicant's  driving  record  to  ensure 
that  the  person  is  not  subject  to  any 
disqualification,  suspensions, 
revocations,  or  cancellations  as 
contained  in  1 383.51  and  diet  the 
person  does  not  have  a  driver's  license 
flom  more  than  one  State.  The  record 
check  shall  include  but  not  be  limited  to 
the  following: 

(i)  A  dieck  of  the  applicant's  driving 
record  as  maintained  by  his/her  current 
State  of  licensure,  if  any: 

(ii)  A  check  with  the  CDUS  to 
determine  whether  the  driver  applicant 
already  has  a  CDL.  whether  the 
applicant's  license  has  been  suspended 
revoked,  or  canceled,  or  if  the  applicant 
has  been  disqualified  from  operating  a 
commercial  motor  vehicle:  and 

(ill)  A  check  with  the  National  Driver 
Register  (NDR).  when  it  is  determined  to 
be  operational  by  the  National  Highway 
Traffic  Safety  Administrator,  to 
determine  whether  the  driver  appUcant 
has: 

(A)  Been  disqualified  from  operating  a 
motor  vehicle  (other  than  a  commercial 
motor  vehicle): 

(B)  Had  a  license  (other  than  CDL) 
suspended  revoked  or  canceled  for 
cause  in  the  3-year  period  ending  on  the 
date  of  application:  or 

(C)  Been  convicted  of  any  offenses 
contained  in  section  20S(a)(3)  of  die 
National  Drivers  Register  Act  of  1982  (23 
U.S.C  401  note):  and 

(4)  Require  the  driver  applicant,  if  he/ 
she  has  moved  from  another  State,  to 
surrender  his/her  driver's  license  issued 
by  another  State. 

(b)  License  transfers.  Prior  to  issuing  a 
CDL  to  a  person  who  has  a  CDL  from 
another  State,  a  State  shall: 

(1)  Require  the  driver  appUcant  to 
make  the  certifications  contained  in 
8  383.71(a): 

(2)  Complete  a  check  of  the  driver 
applicant's  record  as  contained  in 

8  383.73(a)(3): 

(3)  Request  and  receive  updates  of 
information  specified  in  Subpart )  of  this 
part: 


(4)  If  such  applicant  wishes  to  retain  a 
hazardous  materials  endorsement 
ensure  that  the  driver  has,  within  the  2 
years  preceding  the  fransfer.  either 

(i)  I^ssed  the  test  for  such 
endorsement  specified  in  8  383.121:  or 

(ii)  Successfully  completed  a 
hazardous  materials  test  or  training  that 
is  given  by  a  third  party  and  that  is 
deemed  by  the  State  to  substantially 
cover  the  same  knowledge  base  as  that 
described  in  8  383.121;  and 

(5)  Obtain  the  CDL  issued  by  the 
applicant's  previous  State  of  domicile. 

(c)  License  Renewals.  Prior  to 
renewing  any  CDL  a  State  shall: 

(1)  Require  the  driver  applicant  to 
make  the  certifications  contained  in 
83e3.71(a); 

(2)  Complete  a  check  of  the  driver 
applicant's  record  as  contained  in 
8383.73(a)(3): 

(3)  Request  and  receive  updates  of 
information  specified  in  Subpart  J  of  this 
part:  and 

(4)  If  such  applicant  wishes  to  retain  a 
hazardous  materials  endorsement 
require  the  driver  to  pass  the  test  for 
such  endorsement  specified  in  8  383.121. 

(d)  License  upgrades.  Prior  to  issuing 
an  upgrade  of  a  Q}L.  a  State  shall: 

(1)  Require  such  driver  applicant  to 
provide  certifications  and  pass  tests  as 
described  in  9  383.71(d):  and 

(2)  Complete  a  check  of  the  driver 
applicant's  record  as  described  in 

8  383.73(a)(3). 

(e)  Nonresident  CDL  A  State  may 
issue  a  Nonresident  CDL  to  a  person 
domiciled  in  a  foreign  country  if  the 
Administrator  has  determined  that  the 
commercial  motor  vehicle  testing  and 
licensing  standards  in  the  foreign 
jurisdiction  of  domicile  do  not  meet  the 
standards  contained  in  this  part  State 
procedures  for  the  issuance  of  a 
nonresident  CDL.  for  any  modifications 
thereto,  and  for  notifications  to  the 
CDLIS  shall  at  a  minimum  be  identical 
to  those  pertaining  to  any  other  CDL, 
with  the  following  exceptions: 

(1)  If  the  applicant  is  requesting  a 
transfer  of  his/her  Nonresident  CDL,  the 
State  shall  obtain  the  Nonresident  CDL 
currently  held  by  the  applicant  and 
issued  l^  another  State; 

(2)  The  State  shall  add  the  word 
"Nonresident"  to  the  face  of  the  CDL,  in 
accordance  with  8  383.153(b);  and 

(3)  The  State  shall  have  established, 
prior  to  issuing  any  Nonresident  CDL, 
the  practical  capability  of  disqualifying 
the  holder  of  any  Nonresident  CDL,  by 
withdrawing,  suspending,  canceling,  and 
revoking  his/her  Nonresident  CDL  as  if 
the  Nonresident  CDL  were  a  CIH.  issued 
to  a  resident  of  the  State. 


(f)  License  issuance.  After  the  State 
has  completed  the  procedures  described 
in  8  383.73  (a),  (b).  (c),  (d)  or  (e),  it  may 
issue  a  CDL  to  the  driver  applicant  llie 
State  shall  notify  the  operator  of  the 
CDLIS  of  such  issuance,  transfer, 
renewal,  or  upgrade  within  the  10-day 
period  beginning  on  the  date  of  license 
issuance. 

(g)  Penalties  for  false  information.  U  a 
State  determines,  in  its  check  of  an 
applicant's  license  status  and  record 
prior  to  issuing  a  CDL,  or  at  any  time 
after  the  CDL  is  issued  that  the 
applicant  has  falsified  information 
contained  in  Subpart  J  of  this  part  or  any 
of  the  certifications  required  in 

8  383.71(a),  the  State  shall  at  a  minimum, 
and  within  no  more  than  30  days  after 
discovering  the  falsification,  suspend 
cancel,  or  revoke  the  person's  CDL,  or 
his/her  pending  application. 

(h)  Reciprocity.  A  State  shall  allow 
any  person  who  has  a  valid  CDL  which 
is  not  suspended,  revoked,  or  canceled 
and  who  is  not  disqualified  from 
operating  a  commercial  motor  vehicle,  to 
operate  a  commercial  motor  vehicle  in 
the  State. 

(i)  Alternative  procedures.  A  State 
may  implement  alternative  procedures 
to  die  certification  requirements  of 
8  383.71(a)  (1).  (4).  and  (6),  provided 
those  procedures  ensure  that  the  driver 
meets  the  requirements  of  those 
paragraphs. 

$383.75   Third  party  testing. 

(a)  Third  party  tests.  A  State  may 
authorize  a  person  (including  another 
State,  an  employer,  a  private  driver 
training  facility  or  other  private 
institution,  or  a  department  agency  or 
instrumentalify  of  a  local  government)  to 
administer  the  skills  tests  as  specified  in 
Subparts  G  and  H  of  this  part,  if  the 
following  conditions  are  met: 

(1)  The  tests  given  by  the  third  party 
are  the  same  as  those  which  would 
otherwise  be  given  by  the  State:  and 

(2)  The  third  parfy  as  an  agreement 
with  the  State  containing,  at  a  minimum, 
provisions  that: 

(i)  Allow  the  FHWA.  or  its 
representative,  and  the  State  to  conduct 
random  examinations,  inspections  and 
audits  without  prior  notice: 

(ii)  Require  the  State  to  conduct  on- 
site  inspections  at  least  armually; 

(iii)  Require  that  all  third  party 
examiners  meet  the  same  qualification 
and  training  standards  as  State 
examiners,  to  the  extent  necessary  to 
conduct  skills  tests  in  compliance  with 
Subparts  G  and  H: 

(iv)  Require  that  at  least  on  an  aimual 
basis.  State  employees  take  the  tests 
actually  administered  by  the  third  party 
as  if  the  State  employee  were  a  test 


applicant  or  that  States  test  a  sample  of 
drivers  who  were  examined  by  the  third 
party  to  compare  pass/fail  results;  and 

(v)  Reserve  unto  the  State  the  right  to 
take  prompt  and  appropriate  remedial 
action  against  the  third-parfy  testers  in 
the  event  that  the  third-party  fails  to 
comply  with  State  or  Federal  standards 
for  the  CDL  testing  program,  or  with  any 
other  terms  of  the  third-parfy  contract 

(b)  Proof  of  testing  by  a  third  party.  A 
driver  applicant  who  takes  and  passes 
driving  tests  administered  by  an 
authorized  third  party  shall  provide 
evidence  to  the  State  licensing  agency 
that  he/she  has  successfully  passed  the 
driving  tests  administered  by  the  third 
party. 

$383.77    Substitute  for  driving  skHls  tests. 

At  the  discretion  of  a  State,  the 
driving  skill  test  as  specified  in  9  383.113 
may  be  waived  for  a  CMV  operator  who 
is  currently  licensed  at  the  time  of  his/ 
her  application  for  a  CDL.  and 
substituted  with  either  an  applicant's 
driving  record  and  previous  passage  of 
an  acceptable  skills  test  or  an 
applicant's  driving  record  in 
combination  with  certain  driving 
experience.  The  State  shall  impose 
conditions  and  limitations  to  restrict  the 
applicants  from  whom  a  State  may 
accept  alternative  requirements  for  the 
skills  test  described  in  9  383.113.  Such 
conditions  must  require  at  least  the 
following: 

(a)  An  apphcant  must  certify  that 
during  the  two-year  period  immediately 
prior  to  applying  for  a  CDL.  he/she: 

(1)  Has  not  had  more  than  one  license 
(except  in  the  instances  specified  in 

8  383.21(b)): 

(2)  Has  not  had  any  license 
suspended,  revoked,  or  canceled; 

(3)  Has  not  had  any  convictions  for 
any  type  of  motor  vehicle  for  the 
disqualification  offenses  contained  in 
8  383.51;  and 

(4)  Has  not  had  any  violation  of  State 
or  local  law  relating  to  motor  vehicle 
traffic  control  (other  than  a  paricing 
violation)  arising  in  connection  with  any 
traffic  accident  and  has  no  record  of  an 
accident  in  which  he/she  was  at  fault 
and 

(b)  An  applicant  must  provide 
evidence  and  certify  that: 

(1)  He/she  is  regularly  employed  in  a 
job  requiring  operation  of  a  CMV,  and 
that  eithen 

(2)  He/she  has  previously  taken  and 
passed  a  skills  test  given  by  a  State  with 
a  classified  licensing  and  testing  system, 
and  that  the  tost  was  behind-the-wheel 
in  a  representative  vehicle  for  that 
applicant's  driver's  license 
classification;  or 


(3)  He/she  has  operated  for  at  least  2 
years  immediately  preceding  application 
for  a  CDL,  a  vehicle  representative  of 
the  commercial  motor  vehicle  the  driver 
applicant  operates  or  expects  to  operate. 

Subpart  F— Veliicie  Groups  and 
ErKlorsefflents 

5383.91    Cominoicl^  iiiotoi  weWcIs 
groups. 

(a)  Vehicle  group  descriptions.  Each 
driver  applicant  must  possess  and  be 
tested  on  his/her  knowledge  and  skills, 
described  in  Subpart  G  of  this  part  for 
the  commercial  motor  vehicle  group(s) 
for  which  he/she  desires  a  CDL  The 
commercial  motor  vehicle  groups  are  as 
follows: 

(1)  Combination  vehicle  (Group  A) — 
Any  combination  of  vehicles  with  a 
Gross  Combination  Weight  Rating 
(GCWR)  of  26,001  or  more  pounds 
provided  the  GVWR  of  the  vehicle(s) 
being  towed  is  in  excess  of  10,000 
pounds. 

(2)  Heavy  Straight  Vehicle  (Group 
BJ—Any  single  vehicle  with  a  GVWR  of 
26,001  or  more  pounds,  or  any  sudi 
vehicle  towing  a  vehicle  not  in  excess  of 
10,000  pounds  GVWR. 

(3)  Small  Vehicle  (Group  C)—Any 
single  vehicle  less  than  26,001  pounds 
GVWR,  or  any  such  vehicle  towing  a 
vehicle  not  in  excess  of  10,000  pounds 
GVWR.  This  group  comprises  vehicles 
designed  to  transport  16  or  more 
passengers  including  the  driver,  and 
vehicles  used  in  the  transportation  of 
materials  found  to  be  hazardous  for  the 
purposes  of  the  Hazardous  Materials 
Transportation  Act  and  which  require 
the  motor  vehicle  to  be  placarded  under 
the  Hazardous  Materials  Regulations  (49 
CFR  Part  172,  Subpart  F). 

(b)  Representative  vehicle.  For 
purposes  of  taking  the  driving  test  in 
accordance  with  8  383.113,  a 
representative  vehicle  for  a  given 
vehicle  group  contained  in  8  383Sl(a),  is 
any  commercial  motor  vehicle  which 
meets  the  definition  of  that  vehicle 
group. 

(c)  Relation  between  vehicle  groups. 
Each  driver  applicant  who  desires  to 
operate  in  a  different  commercial  motor 
vehicle  group  from  the  one  which  his/ 
her  CDL  authorizes  shall  be  required  to 
retake  and  pass  all  related  tests,  except 
the  following: 

(1)  A  driver  who  has  passed  the 
knowledge  and  skills  tests  for  a 
combination  vehicle  (Group  A)  may 
operate  a  heavy  straight  vehicle  (Group 
B)  or  a  small  vehicle  (Group  C), 
provided  that  he/she  possesses  the 
requisite  endorsement(8};  and 
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(2)  A  driver  who  has  passed  the 
knowledge  sod  skills  tests  for  a  heavy 
straight  vriiicle  (Group  B)  may  operate 
any  small  vehicle  (Group  C).  provided 
that  he/she  possesses  the  requisite 
endor8ement(8). 

(d)  Vehicle  group  illustration.  Figure  1 
illusUntes  typical  vehicles  within  each 
of  the  vehkde  groups  defined  in  this 
section, 
■wxwcoca' 
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Figure  1 
VEHICLE  GROUPS  AS  ESTABUSHEO  BY  FHWA  (SECTION  383.91) 


[NotK  CarWntypM  of  vaMdM,  such  at  pawonger  and  doublas/Mples, 
will  require  an  endorsement.  Please  consult  text  for  particutarB.] 


Group: 


'Description: 


Any  coaMnaMon  of  vehicles  wWi  •  GCWR  of  26,oet  or  more  pounds 
provided  Hie  GVWR  of  the  veMcle^  being  towed  is  in  excess  of 
10,000  pounds,  (Holders  of  a  Group  A  license  may,  with  any 
appropriate  endorsements,  operate  afl  vehicles  wtthin  Grou|M  B  and 


C.) 


Examples  include  but  are  not  NMted  to: 


Any  single  vehicle  with  a  GVWR  of  28»001  or  more  pounds,  or  any 
such  veliicie  towing  a  vehicle  not  in  excess  of  10,000  pounds  GVWR. 
(Holders  ofa  Group  B  license  mey,  wUh  any  approprlaie 
endorsements,  operate  ail  veMdee  within  Group  O.) 


include  but  are  not  MnRed  to: 


B 


^UB 


Any  single  vehicle  less  tfian  26,001  pounds  GVWR,  or  any  auch 
vehicle  towfaig  a  vehicle  not  in  excess  of  10,000  pounds  GVWR. 
This  group  appUea  to  vehicles  which  are  piacarded  lor  hazardous 
materials  or  deeigned  totranaport  16  or  mora  persons,  including 
the  operator. 


examples  include  but  are  not  Rmlted  to: 


The  repreaentativa  vehicle  for  the  alcilla  test  must  meet  the  written  description 
tor  that  group.  The  sHhouettee  typify,  but  do  not  fuNy  cover,  the  types  of 
vehicles  faMng  wllhin  each  group. 

BKUNQ  CODC  4t1»-22-C 
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S  8S3.W    EntfOfMnMnls. 

(a)  General.  In  addition  to  taking  and 
passing  the  knowledge  and  skills  tests 
described  in  Subpart  G  of  this  part,  all 
persons  who  operate  or  expect  to 
operate  the  type(s)  of  motor  vehicles 
described  in  paragraph  (b)  of  this 
section  shall  take  and  pass  specialized 
tests  to  obtain  each  endorsement.  The 
State  shall  issue  CDL  endorsements  only 
to  drivers  who  successfully  complete  the 
tests. 

(b)  Endorsement  descriptions.  An 
operator  must  obtain  State-issued 
endorsements  to  his/her  COL  to  operate 
commercial  motor  vehicles  which  are: 

(1)  Double/triple  trailers; 

(2)  Passenger  vehicles; 

(3)  Tank  vehicles;  or 

(4)  Required  to  be  placarded  for 
hazardous  materials. 

(c)  Endorsement  testing  requirements. 
The  following  tests  are  required  for  the 
endorsements  contained  in  paragraph 
(b)  of  this  section: 

{\]  Double/Triple  Trailers— A 
knowledge  test; 

(2)  Passenger — a  knowledge  and  a 
skills  test; 

(3)  Tank  vehicle — a  knowledge  test; 
and 

(4)  Hazardous  Materials — a 
knowledge  test. 

S3a3.96    Air  brake  rMtridione. 

(a)  If  an  applicant  either  fails  the  air 
brake  component  of  the  knowledge  test, 
or  performs  the  skills  test  in  a  vehicle 
not  equipped  with  air  brakes,  the  State 
shall  indicate  on  the  CDL,  if  issued,  that 
the  person  is  restricted  from  operating  a 
CMV  equipped  with  air  brakes. 

(b)  For  the  purposes  of  the  skills  test 
and  the  restriction,  air  brakes  shall 
include  any  braking  system  operating 
fully  or  partially  on  the  air  brake 
principle. 

Subpart  6— Required  Knowledge  and 
SkHls 

9383.110  General  raqulrament 

All  drivers  of  commercial  motor 
vehicles  shall  have  knowledge  and  skills 
necessary  to  operate  a  commercial 
motor  vehicle  safely  as  contained  in  this 
subpart.  A  sample  of  the  specific  types 
of  items  which  a  State  may  wish  to 
include  in  the  knowledge  and  skills  tests 
that  it  administers  to  CDL  applicants  is 
included  in  the  appendix  to  this  Subpart 
G. 

9383.111  Required  knonrtodge. 
All  commercial  motor  vehicle 

operators  must  have  knowledge  of  the 
following  general  areas: 

(a)  Safe  operations  regulations. 
Driver-related  elements  of  the 


regulations  contained  in  49  CFR  Parts 
391, 392. 393,  395, 396,  and  397,  such  as: 
Motor  vehicle  inspection,  repair,  and 
maintenance  requirements;  procedures 
for  safe  vehicle  operations;  the  effects  of 
fatigue,  poor  vision,  hearing,  and  general 
health  upon  safe  commercial  motor 
vehicle  operation;  the  types  of  motor 
vehicles  and  cargoes  subject  to  the 
requirements;  and  the  effects  of  alcohol 
and  drug  use  upon  safe  commercial 
motor  vehicle  operations. 

(b)  Commercial  motor  vehicle  safety 
control  systems.  Proper  use  of  the  motor 
vehicle's  safety  system,  including  li^ts. 
horns,  side  and  rear-view  mirrors, 
proper  mirror  adjustments,  fire 
extingtiishers.  symptoms  of  improper 
operation  revealed  through  instruments, 
motor  vehicle  operation  characteristics, 
and  diagnosing  malfunctions. 
Commercial  motor  vehicle  drivers  shall 
have  knowledge  on  the  correct 
procedures  needed  to  use  these  safety 
systems  in  an  emergency  situation,  e.g.. 
skids  and  loss  of  brakes. 

(c)  Safe  vehicle  control.  (1)  Control 
systems — ^The  purpose  and  function  of 
the  controls  and  instruments  commonly 
found  on  commercial  motor  vehicles. 

(2)  Basic  control— The  proper 
procedures  for  performing  various  basic 
maneuvers. 

(3)  Shifting— The  basic  shifting  rules 
and  terms,  as  well  as  shift  patterns  and 
procedures  for  common  transmissions. 

(4)  Backing— The  procedures  and 
rules  for  various  backing  maneuvers. 

(5)  Visual  search— The  importance  of 
proper  visual  search,  and  proper  visual 
search  methods. 

(6)  Communication — ^The  principles 
and  procedures  for  proper 
communications  and  the  hazards  of 
failure  to  signal  properly. 

(7)  Speed  Management — ^The 
importance  of  understanding  the  effects 
of  speed. 

(8)  Space  management — ^The 
procedures  and  techniques  for 
controlling  the  space  around  the  vehicle. 

(9)  Night  operation — Preparations  and 
procedures  for  night  driving. 

(10)  Extreme  driving  conditions — ^The 
basic  information  on  operating  in 
extreme  driving  conditions  and  the 
hazards  that  are  encountered  in  extreme 
conditions. 

(11)  Hazard  perceptions — ^The  basic 
information  on  hazard  perception  and 
clues  for  recognition  of  hazards. 

(12)  Emergency  maneuvers — ^The 
basic  information  concerning  when  and 
how  to  make  emergency  maneuvers. 

(13)  Skid  control  and  recovery — ^The 
information  on  the  causes  and  major 
types  of  skids,  as  well  as  the  procedures 
for  recovering  from  skids. 


(d)  Relationship  of  cargo  to  vehicle 
control.  The  principles  and  procedures 
for  the  proper  handling  of  cargo. 

(e)  Vehicle  inspections:  The 
objectives  and  proper  procedures  for 
performing  vehicle  safety  inspections,  as 
follows: 

(1)  The  importance  of  periodic 
inspection  and  repair  to  vehicle  safety. 

(2)  The  effect  of  undiscovered 
malfunctions  upon  safety. 

(3)  What  safety-related  parts  to  look 
for  when  inspecting  vehicles. 

(4)  Pre-trip/enroute/post-trip   , 
inspection  procedures. 

(5)  Reporting  findings. 

(f)  Hazardous  materials  knowledge, 
such  as:  What  constitutes  hazardous 
material  requiring  an  endorsement  to 
transport;  classes  of  hazardous 
materials;  labeling/placarding 
requirements;  and  the  need  for 
specialized  training  as  a  prerequisite  to 
receiving  the  endorsement  and 
transporting  hazardous  cargoes. 

(g)  Air  bmke  knowledge  as  follows: 

(1)  Air  brake  system  nomenclature; 

(2)  The  dangers  of  contaminated  air 
supply: 

(3)  ImpUcations  of  severed  or 
disconnected  air  lines  between  the 
power  unit  and  the  trailer(s); 

(4)  ImpUcations  of  low  air  pressure 
readings; 

(5)  Procedures  to  conduct  safe  and 
accurate  pre-trip  inspections. 

(6)  Procedures  for  conducting  enroute 
and  post-trip  inspections  of  air  actuated 
brake  systems,  including  ability  to 
detect  defects  which  may  cause  the 
system  to  fail. 

(h)  Operators  for  the  combination 
vehicle  group  shall  also  have  knowledge 
of: 

(1)  Coupling  and  uncoupling — ^The 
procedures  for  proper  coupling  and 
uncoupling  a  tractor  to  semi-trailer. 

(2)  Vehicle  inspection — ^The  objectives 
and  proper  procedures  that  are  unique 
for  performing  vehicle  safety  inspections 
on  combination  vehicles. 

9383.113   RsquhedskMs. 

(a)  Basic  vehicle  control  skills.  All 
applicants  for  a  CDL  must  possess  and 
demonstrate  basic  motor  vehicle  control 
skills  for  each  vehicle  group  which  the 
driver  operates  or  expects  to  operate. 
These  skills  should  include  the  abihty  to 
start,  to  stop,  and  to  move  the  vehicle 
forward  and  backward  in  a  safe 
manner. 

(b)  Safe  driving  skills.  All  appUcants 
for  a  CDL  must  possess  and 
demonstrate  the  safe  driving  skills  for 
their  vehicle  group.  These  skills  should 
include  proper  visual  search  methods, 
appropriate  use  of  signals,  speed  contol 
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for  weather  and  traffic  conditions,  and 
ability  to  position  the  motor  vehicle 
correcUy  when  changing  lanes  or 
turning. 

(c)  Airbrake  skills.  Except  as 
provided  in  {  393.95,  all  applicants  shall 
demonstrate  the  following  skills  with 
respect  to  inspection  and  operation  of 
air  brakes: 

(1)  Pre-trip  inspection  skills. 
Applicants  shall  demonstrate  the  skills 
necessary  to  conduct  a  pre-trip 
inspection  which  includes  the  abiUty  to: 

(i)  Locate  and  verbally  identify  air 
brake  operating  controls  and  monitoring 
devices: 

(ii)  Detennine  the  motor  vehicle's 
brake  system  condition  for  proper 
adjustments  and  that  air  system 
connections  between  motor  vehicles 
have  been  properly  made  and  secured; 

(iii)  Inspect  the  low  presstve  warning 
device(8)  to  ensure  diat  they  will 
activate  in  emergency  situations; 

(iv)  Ascertain,  with  the  engine 
running,  that  the  sjrstem  maintains  an 
adequate  supply  of  compressed  air. 

(v)  Detennine  that  required  minimum 
air  pressure  build  up  time  is  within 
acceptable  limits  and  that  required 
alarms  and  emergency  devices 
automatically  deactivate  at  the  premier 
pressure  leveh  md 

(vi)  OperationaUy  check  die  brake 
system  for  proper  performance. 

(2)  Driving  skills.  Applicants  shall 
successfully  complete  die  skills  tests 
contained  in  i  383.113  in  a 
representative  vehicle  equipped  with  air 
brakes. 

(d)  Test  area.  Skills  tests  shall  be 
conducted  in  on-street  conditions  or 
under  a  combination  of  on-street  and 
off-street  conditions. 

(e)  Simulation  technology.  A  State 
may  utilize  simulators  to  perform  skills 
testing,  but  wader  no  dicumstances  as  a 
substitute  for  tiie  required  testing  in  on- 
street  conditioDS. 


9383.11S 


ferdeuMe/triple 


In  order  to  obtain  a  Double/Triple 
Trailers  endorsement  each  applicant 
must  have  knowledge  covering: 

(a)  Procedures  for  assembly  and 
hookup  of  the  units; 

(b)  Proper  placement  of  heaviest 

trailer 

(c)  Handling  and  stability 
characteristics  including  off-tracking, 
response  to  steering,  sensory  feedback, 
braking,  oscillatory  sway,  rollover  in 
steady  turns,  yaw  stabUity  in  steady 
turns;  and 

(d)  Potential  problems  in  traffic 
operaticms,  including  problems  the 
motor  vehicle  creates  for  other  motorists 
due  to  slower  speeds  on  steep  grades. 


longer  passing  times,  possibility  for 
blocking  entry  of  other  motor  vehicles 
on  freeways,  splash  and  spray  impacts, 
aerodynamic  buffeting,  view  blockages, 
and  lateral  placement 

9383.117    Requirements  for  passenger 
endoreenenL 

An  applicant  for  the  passenger 
endorsement  must  satisfy  both  of  the 
following  additional  knowledge  and 
skills  test  requirements. 

(a)  Knowledge  test.  All  applicants  for 
the  passenger  endorsement  must  have 
knowledge  covering  at  least  the 
following  tc^Hcs: 

(1)  Proper  procedures  for  loading/ 
imloading  passengers; 

(2)  Proper  use  of  emeigency  exits, 
including  push-out  windows; 

(3)  Proper  responses  to  such 
emergency  situations  as  fires  and  imruly 
passengers; 

(4)  Proper  procedures  at  railroad 
crossings  and  drawbridges;  and 

(5)  Proper  braking  procedures. 

(b)  Skills  test.  To  obtain  a  passenger 
endorsement  applicable  to  a  specific 
vehicle  group,  an  applicant  must  take 
his/her  skills  test  in  a  passenger  vehicle 
satisfying  the  requirements  of  that  group 
as  defined  in  i  383.91. 

9383.119    Requlrameiits  let  tank  vehicis 


In  order  to  obtain  a  Tank  Vehicle 
Endorsement,  each  appticant  must  have 
knowledge  covering  the  following: 

(a)  Causes,  prevention,  and  effects  of 
cargo  surge  on  motor  vehicle  handling; 

(b)  Proper  braking  procedures  for  the 
motor  vehicle  when  it  is  eii^fy,  full  and 
partially  fidl; 

(c)  Differences  in  handling  of  baffled/ 
corapartraental  tank  interiors  versus 
non-bafiled  motra-  vehicles; 

(d)  Differences  in  tank  vehicle  type 
and  construction; 

(e)  Differences  in  cargo  smge  for 
liquids  of  varying  product  densities; 

(f)  Effects  of  road  grade  and  curvature 
on  motor  vehicle  handling  with  filled, 
half-filled  and  empfy  tanks; 

(g)  Pnqier  use  of  emergency  systems; 
and 

(h)  For  drivers  of  DOT  specification 
tank  vehicles,  retest  and  marking 
requirements. 

9383.121    RsqulrsNMnts  tor  hazardous 
materials  andorsement 

In  order  to  obtain  a  Hazardous 
Material  Endorsement  each  applicant 
must  have  such  knowledge  as  is 
required  of  a  driver  of  a  hazardous 
materials  laden  vehicle,  from 
information  contained  in  49  CFR  Parts 
171, 172, 173, 177, 178,  and  397  on  ti»e 
following: 


(a)  Hazardous  materials  regulations 
including: 

(1)  Hazardous  materials  table; 

(2)  Shipping  paper  requirements; 

(3)  Marking: 

(4)  Labeling: 

(5)  Placarding  requirements; 

(6)  Hazardous  materials  packaging: 

(7)  Hazardous  materials  definitions 
and  preparation; 

(8)  Other  regulated  material  (e.g., 

OKM-oy, 

(9)  Reportuig  hazardous  materials 
accidents;  and 

(10)  Turmels  and  railroad  crossings. 

(b)  Hazardous  materials  handling 
including: 

(1)  Forbidden  Materials  and  Packages; 

(2)  Loading  and  Unloading  Materials; 

(3)  Cargo  Segregation; 

(4)  Passenger  Carrying  Buses  and 
Hazardous  Materials; 

(5)  Attendance  of  Motor  Vehicles; 

(6)  Parking: 

(7)  Routes; 

(8)  Cargo  Tanks;  and 

(9)  "Safe  Havens," 

(c)  Operation  of  emergency  equipment 
including: 

(1)  Use  of  equipment  to  protect  the 
pubhc; 

(2)  Special  precautions  for  equipment 
to  be  used  in  fires; 

(3)  Special  precautions  for  use  of 
emergency  equipment  when  loading  or 
urdoading  a  hazardous  materials  laden 
motor  vehicle;  and 

(4)  Use  of  emergency  equipment  for 
tarik  vehicles. 

(d)  Emergency  response  procedures 
including: 

(1)  Special  care  and  precautions  for 
different  types  of  accidents; 

(2)  Special  precautions  for  driving 
near  a  fire  and  carrying  hazardous 
materials,  and  smoking  and  carrying 
hazardous  materials; 

(3)  Emergency  procedures;'and 

(4)  Existence  of  special  requirements 
for  tranq;x>rting  Class  A  and  B 
explosives. 

Appendix  to  Subpart  G — Required 
Knowledge  and  Skflls — Sample 
Guidelines 

The  following  is  a  sample  of  the  specific 
types  of  itefflt  which  a  State  may  wish  to 
include  in  the  knowledge  and  skills  tests  that 
it  administers  to  CDL  applicants.  This 
appendix  closely  follows  the  framework  of 
99  383.111  and  383.113.  It  is  intended  to 
provide  more  specific  guidance  and 
suggestion  to  States.  Additional  detail  in  ttiis 
appendix  is  not  binding  and  States  may 
depart  fimm  it  at  their  discretion  provided 
their  CDL  program  tests  for  the  general  areas 
of  knowledge  and  skill  specified  in  {{  383.111 
and  363.113. 
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Example*  of  specific  knowledge  elements 

(a)  Safe  operations  regulations.  Driver- 
related  elements  of  the  following  regulations: 

(1)  Motor  vehicle  inspection,  repair,  and 
maintenance  requirements  as  contained  in 
Parts  393  and  396  of  this  title; 

(2)  Procedures  for  safe  vehicle  operations 
as  contained  in  Part  392  of  this  title; 

(3)  The  effects  of  fatigue,  poor  vision, 
hearing,  and  general  health  upon  safe 
commercial  motor  vehicle  operation  as 
contained  in  ParU  391, 392,  and  395  of  this 
title; 

(4)  The  types  of  motor  vehicles  and  cargoes 
subject  to  the  requirements  contained  in  Part 
397  of  this  title;  and 

(5)  The  effects  of  alcohol  and  drug  use  upon 
safe  commercial  motor  vehicle  operations  as 
contained  in  Parts  391  and  396  of  this  title. 

(b)  Commercial  motor  vehicle  safety 
control  systems.  Proper  use  6f  the  motor 
vehicle's  safety  system,  including  lights, 
horns,  side  and  rear-view  mirrors,  proper 
mirror  adjustments,  fire  extinguishers, 
symptoms  of  improper  operation  revealed 
through  instruments,  motor  vehicle  operation 
characteristics,  and  diagnosing  malfunctions. 
Commercial  motor  vehicle  drivers  shall  have 
knowledge  on  the  correct  procedures  needed 
to  use  these  safety  systems  in  an  emergency 
situation,  e.g.,  skids  and  loss  of  brakes. 

(c)  Safe  vehicle  control.  (1]  Control 
systems — ^The  purpose  and  function  of  the 
controls  and  instruments  commonly  found  on 
commercial  motor  vehicles. 

(2)  Basic  control — ^The  proper  procedures 
for  performing  various  basic  maneuvers, 
including: 

(i)  Starting,  warming  up,  and  shutting  down 
the  engine; 

(ii)  Putting  the  vehicle  in  motion  and 
stopping; 

(iii)  Backing  in  a  straight  line;  and 

(iv)  Turning  the  vehicle,  e.g.,  basic  rules, 
off-tracking,  right/left  turns  and  right  curves. 

(3)  Shifting — ^The  basic  shifting  rules  and 
terms,  as  well  as  shift  patterns  and 
procedures  for  common  transmissions, 
including: 

(i)  Key  elements  of  shifting,  e.g.,  controls, 
when  to  shift  and  double  clutching; 
(ii)  Shift  patterns  and  procedures;  and 
(iii)  Consequences  of  Improper  shifting. 

(4)  Badcing — ^The  procedures  and  rules  for 
various  backing  maneuvers,  including: 

(i)  Backing  principles  and  rules;  and 
(ii)  Basic  backing  maneuvers,  e^.,  straight- 
line  backing,  and  backing  on  a  curved  path. 

(5)  Visual  search — The  Importance  of 
proper  visual  search,  and  proper  visual 
search  methods,  including: 

(i)  Seeing  ahead  and  to  the  sides; 
(ii)  Use  of  mirrors;  and 
(iii)  Seeing  to  the  rear. 

(6)  Communication — ^The  principles  and 
procedures  for  proper  communications  and 
the  hazards  of  failure  to  signal  properly, 
including: 

(i)  Signaling  intent,  e.g.,  signaling  when 
changing  speed  or  direction  in  traffic; 

(ii)  Communicating  presence,  e.g..  using 
horn  or  li^ts  to  signal  presence;  and 

(iii)  Misuse  of  communications. 

(7)  Speed  Management— The  importance  of 
understanding  the  effects  of  speed,  including: 

(i)  Speed  and  stopping  distance; 


(ii)  Speed  and  surface  conditions; 
(iii)  Speed  and  the  shape  of  the  road; 
(iv)  Speed  and  visibility;  and 
(v)  Speed  and  traffic  flow. 

(8)  Space  management— The  procedures 
and  techniques  for  controlling  the  space 
around  the  vehicle.  Including: 

(i)  The  importance  of  space  management; 
(ii)  Space  cushions,  e.g..  controlling  space 
ahead/to  the  rear 
(iii)  Space  to  the  sides;  and 
(iv)  Space  for  traffic  gaps. 

(9)  Night  operation  ■  Preparations  and 
pfoosdures  for  night  driving,  including: 

(i)  Night  driving  factors,  e.g.,  driver  factors, 
(vision,  glare,  fatigne,  inexpnienca),  roadway 
factors,  (low  illumination,  variation  in 
illumination,  familiarity  with  roads,  other 
road  users,  especially  drivers  exhibiting 
erratic  or  improper  (Mving),  vehicle  factors 
(headli^ts,  auxiliary  lights,  turn  signals, 
windshields  and  miirors);  and 

(11)  Night  driving  procedures,  e.gM  preparing 
to  drive  at  night  and  driving  at  night 

(10)  Extreme  driving  conditions— The  basic 
information  on  operating  in  extreme  driving 
conditions  and  the  hazairds  that  are 
encountomd  in  extreme  conditions,  including: 

(i)  Adverse  weather 
(ii)  Hot  weather  and 
(iii)  Mountain  driving. 

(11)  Hazard  perceptions — ^The  basic 
information  on  hazard  perception  and  clues 
for  recognition  of  hazards,  iiicluding: 

(i)  Importance  of  hazards  recognition; 
(ii)  Road  characteristics;  and 
(iii)  Road  user  activities. 

(12)  Emergency  maneuvers— The  basic 
information  concerning  when  and  bow  to 
make  emergency  maneuvers,  including: 

(i)  Evasive  steering: 
(ii)  Emergency  stop; 
(iii)  Off-road  recovery; 
(iv)  Brake  failure;  and 
(v)  Blowouts. 

(13)  Skid  control  and  recovery — ^The 
information  on  the  causes  and  major  types  of 
skids,  as  well  as  the  procedures  for 
recovering  from  skids. 

(d)  Relationship  of  cargo  to  vehicle  control. 
The  principles  and  procedures  for  the  proper 
handling  of  cargo,  including: 

(1)  The  importance  of  proper  cargo 
handling,  e.g.,  consequences  of  tmproperiy 
secured  cargo,  drivers'  responsibilities, 
Federal/State  and  local  regulations. 

(2)  Principles  of  weight  distribution. 

(3)  Principles  and  methods  of  cargo 
securement. 

(e)  Vehicle  inspections:  The  objectives  and 
proper  procedures  for  performing  vehicle 
safety  Inspections,  as  follows: 

(1)  The  importance  of  periodic  inspection 
and  repair  to  vehicle  safety  and  to  prevention 
of  enroute  breakdowns. 

(2)  The  effect  of  undiscovered  malfunctions 
upon  safety. 

(3)  What  safety-related  parts  to  look  for 
when  inspecting  vehicles,  e.g.,  fluid  leaks, 
interference  with  visibility,  bad  tires,  wheel 
and  rim  defects,  braking  system  defects, 
steering  system  defects,  suspension  system 
defects,  exhaust  system  defects,  coupling 
system  defects,  and  cargo  problems. 

(4)  Pre-trip/enroute/post-trip  inspection 
procedures. 


(5)  Reporting  findings. 

(f)  Hazardous  materials  knowledge,  as 
follows: 

(1)  What  constitutes  hazardous  material 
requiring  an  endorsement  to  transport;  and 

(2)  Classes  of  hazardous  materials, 
labeling/placarding  requirements,  and  the 
need  for  specialized  training  as  a  prerequisite 
to  receiving  the  endorsement  and 
transporting  hazardous  cargoes. 

.  [g]  Air  brake  knowledge  as  follows: 

(1)  General  air  brake  system  nomenclature; 

(2)  The  dangers  of  contaminated  air  (dirt 
moisture  and  oil)  supply; 

(3)  Implicatioaa  of  severed  or  disconnected 
air  lines  between  the  power  unit  and  the 
traileifs); 

(4)  Implications  of  low  air  pressure 
readings; 

(6)  Procedures  to  conduct  safe  and  accurate 
pre-trip  inspections,  including  knowledge 
about 

(i)  Automatic  fail-safe  devices; 

(ii)  System  monitoring  devices;  and 

(iii)  Low  pressure  warning  alarms. 

(6)  Procedures  for  conducting  enroute  and 
post-trip  inspections  of  air  actuated  brake 
systems,  including  ability  to  detect  defects.    , . 
which  may  cause  the  system  to  fail, 
including: 

(i)  Tests  which  indicate  the  amount  of  air 
loss  from  the  braking  system  within  a 
specified  period,  with  and  without  the  engine 
running;  and 

(ii)  Tests  which  indicate  the  pressure  levels 
at  which  the  low  air  pressure  warning 
devices  and  the  tractor  protection  valve 
should  activate. 

(h)  Operators  for  the  combination  vehicle 
group  shall  also  have  knowledge  of: 

(1)  Coupling  and  uncoupling— The  . 
procedures  for  proper  coupling  and 
uncoupling  a  tractor  to  semi-trailer. 

(2)  Vehicle  inspection — ^The  objectives  and 
proper  procedures  that  are  unique  for 
performing  vehicle  safety  inspections  on 
combination  vehicles. 

Examples  of  Specific  Skills  Elemsots 

These  examples  relate  to  paragraphs  (a)  ■ 
and  (b)  of  1 363.113  only. 

(a)  Basic  vehicle  control  skills.  All 
applicants  for  a  COL  must  possess  and 
demonstrate  the  following  basic  motor 
vehicle  control  skills  for  each  vehicle  group 
which  the  driver  operates  or  expects  to 
operate.  These  skills  shall  include: 

(1)  Ability  to  start  warm-up,  and  shut 
down  the  engine; 

(2)  Ability  to  put  the  motor  vehicle  in 
motion  and  accelerate  smoothly,  forward  and 
backward: 

(3)  Ability  to  bring  the  motor  vehicle  to  •       ^ 
smooth  stop: 

(4)  Ability  to  back  the  motor  vehicle  in  a 
straight  line,  and  check  path  and  clearance 
while  backing: 

(5)  Ability  to  position  the  motor  vehicle  to 
negotiate  and  then  make  left  and  right  turns; 

(6)  Ability  to  shift  as  required  and  select 
appropriate  gear  for  speed  and  highway 
condiUons; 

(7)  Ability  to  back  along  a  curved  path:  and 


Federal  Register  /  Vol.  53.  No.  140  /  Thursday,  July  21,  1988  /  Rules  and  Regulations  27657 


(8)  Ability  to  observe  the  road  and  the 
behavior  of  other  motor  vehicles,  particularly 
before  changing  speed  and  direction. 

(b)  Safe  driving  skills.  All  applicants  for  a 
CDL  must  possess  and  demonstrate  the 
follo%ving  safe  driving  skills  for  any  vehicle 
group.  These  skills  shall  include: 

(1)  Ability  to  use  proper  visual  search 
methods. 

(2)  Ability  to  signal  appropriately  when 
changing  speed  or  direction  in  traffic. 

(3)  Ability  to  adjust  speed  to  the 
configuration  and  condition  of  the  roadway, 
weather  and  visibility  conditions,  traffic 
conditions,  and  motor  vehicle,  cargo  and 
driver  conditions; 

(4)  Ability  to  choose  a  safe  gap  for 
changing  lanes,  passing  other  vehicles,  as 
well  as  for  crossing  or  entering  traffic; 

(5)  Ability  to  position  the  motor  vehicle 
correctly  before  and  during  a  turn  to  prevent 
other  vehicles  from  passing  on  the  wrong  side 
as  well  as  to  prevent  problems  caused  by  off- 
tracking; 

(6)  Ability  to  maintain  a  safe  following 
distance  depending  on  the  condition  of  the 
road,  on  visibiUty,  and  on  vehicle  weight;  and 

(7)  Ability  to  adjust  operation  of  the  motor 
vehicle  to  prevailing  weather  conditions 
including  Speed  selection,  braking,  direction 
changes  and  following  distance  to  maintain 
control. 

Subpart  H— Testa 

$3*3.131    TMt  proowfUTM. 

(a)  Driver  information  manuals. 
Information  on  how  to  obtain  a  CDL  and 
endorsements  shall  be  included  in 
manuals  and  made  available  by  States 
to  COL  applicants.  All  information 
provided  to  the  applicant  shall  include 
the  following: 

(1)  Information  on  die  requirements 
described  in  S  383.71,  State  procedures 
described  in  {  383.73,  and  other 
appropriate  driver  information 
contained  in  Subpart  E  of  this  part; 

(2)  Information  on  vehicle  groups  and 
endorsements  as  specified  in  Subpart  F 
of  thispart: 

(3)  The  substance  of  the  knowledge 
and  skills  which  drivers  shall  have  as 
outlined  in  Subpart  G  of  this  part  for  the 
different  vehicle  groups  and 
endorsements; 

(4)  Details  of  testing  procedures, 
including  the  purpose  of  the  tests,  how 
to  respond,  any  time  limits  for  taking  the 
test,  and  any  other  special  procedures 
determined  by  the  State  of  issuance;  and 

(5)  Directions  for  taking  the  tests. 

(b)  Examiner  procedures.  A  State 
shall  provide  to  test  examiners  details 
on  testing  and  any  other  State-imposed 
requirements  in  the  examiner's  manual, 
and  shall  ensure  that  examiners  are 
qualified  to  administer  tests  on  the  basis 
of  training  and/or  other  experience. 
States  shall  provide  standardized 
scoring  sheets  for  the  skills  tests,  as  well 
as  standardized  driving  instructions  for 


the  applicants.  Such  examiners'  manuals 
shall  contain  the  following: 

(1)  Information  on  driver  application 
procedures  contained  in  $  383.71,  State 
procedures  described  in  %  383.73,  and 
other  appropriate  driver  information 
contained  in  Subpart  E  of  this  part; 

(2)  Details  on  information  which  must 
be  given  to  the  applicant: 

(3)  Details  on  how  to  conduct  the 
tests; 

(4)  Scoring  procedures  and  minimum 
passing  scores; 

(5)  Information  for  selecting  driving 
test  routes; 

(6)  List  of  the  skills  to  be  tested; 

(7)  Instructions  on  where  and  how  the 
skills  will  be  tested; 

(8)  How  performance  of  the  skills  will 
be  scored:  and 

(9)  Causes  for  automatic  failure  of 
skills  tests. 

§383.133    Testing  metlKMte. 

(a)  All  tests  shall  be  constructed  in 
such  a  way  as  to  determine  if  the 
applicant  possesses  the  required 
knowledge  and  skills  contained  in 
Subpart  G  oi  this  part  for  the  type  of 
motor  vehicle  or  endorsement  the 
applicant  wishes  to  obtain. 

(b)  States  shall  develop  their  own 
specifications  for  the  tests  for  each 
vehicle  group  and  endorsement  which 
must  be  at  least  as  stringent  as  the 
Federal  standards. 

(c)  States  shall  determine  specific 
methods  for  scoring  the  knowledge  and 
skills  tests. 

(d)  Passing  scores  must  meet  those 
standards  contained  in  §  383.135. 

(e)  Knowledge  and  skills  tests  shall  be 
based  solely  on  the  information 
contained  in  the  driver  manuals  referred 
to  in  §  383.131(a). 

(f)  Each  knowledge  test  shall  be  valid 
and  reliable  so  as  to  assure  that  driver 
appUcants  possess  the  knowledge 
required  tmder  S  383.111. 

(g)  Each  basic  knowledge  test  i.e..  the 
test  covering  the  areas  referred  to  in 

S  383.111  for  the  appUcable  vehicle 
group,  shall  contain  at  least  30  items, 
exclusive  of  the  number  of  items  testing 
air  brake  knowledge.  Each  endorsement 
knowledge  test  and  the  air  brake 
component  of  the  basic  knowledge  test 
as  described  in  {  383.111(g),  shall 
contain  a  number  of  questions  that  is 
sufficient  to  test  the  (hiver  applicant's 
knowledge  of  the  required  subject 
matter  with  vaUdity  and  reliabiUty. 

(h)  The  skills  tests  shall  have 
adindnistrative  procedures,  designed  to 
achieve  interexaminer  reliabiUty,  that 
are  sufficient  to  ensure  fairness  of  pass/ 
fail  rates. 


§383.135    Minlimim  passing  scoTM. 

(a)  The  driver  applicant  must  correctly 
answer  at  least  80  percent  of  the 
questions  on  each  knowledge  test  in 
order  to  achieve  a  passing  score  on  such 
knowledge  test 

(b)  To  achieve  a  passing  score  on  the 
skills  test,  the  driver  applicant  must 
demonstrate  that  he/she  can 
successfully  perform  all  of  the  skills 
Usted  in  §  383.113. 

(c)  If  the  driver  applicant  does  not 
obey  traffic  laws,  or  causes  an  accident 
during  the  test,  he/she  shall 
automatically  fail  the  test 

(d)  The  scoring  of  the  basic 
knowledge  and  skills  tests  shall  be 
adjusted  as  follows  to  allow  for  the  air 
brake  restriction  (§  383.95): 

(1)  If  the  appUcant  scores  less  than  80 
percent  on  the  air  brake  component  of 
the  basic  knowledge  test  as  described  in 
S  383.111(g),  the  driver  will  have  failed 
the  air  brake  component  and,  if  the 
driver  is  issued  a  CDL,  an  air  brake 
restriction  shall  be  indicated  on  the 
Ucense;  and 

(2)  If  the  applicant  performs  the  skills 
test  in  a  vehide  not  equipped  widi  air 
brakes,  the  driver  will  have  omitted  the 
air  brak«  component  as  described  in 

S  383.113(c)  and,  if  the  driver  is  issued  •' 
CDL.  the  air  brake  restriction  shall  be 
indicated  on  the  license. 

Sul>part  I— {Reeervedl 

Subpart  J— Commercial  Driver's 
Ucenae  Document 


§393.151 

The  CDL  shall  be  a  document  that  is 
easy  to  recognize  as  a  CDL  At  a 
minimum,  the  document  shall  contain 
information  specified  in  §  383.153. 

§383.153    InfonnaHononttiadocuiwnt 


(a)  All  CDLs  shall  contain  the 
foUowing  information: 

(1)  The  prominent  statement  that  the 
license  is  a  "Commercial  Driver's 
License"  or  "CDL,"  except  as  specified 
in  S  383.153(b). 

(2)  The  full  name,  signature,  and 
mailing  address  of  the  person  to  whom 
such  Ucense  is  issued: 

(3)  Miysical  and  other  information  to 
identify  and  describe  such  person 
including  date  of  birth  (month,  day,  and 
year),  sex,  and  hei^t; 

(4)  Color  photograph  of  the  driver: 

(5)  The  driver's  State  Ucense  ntmiber; 

(6)  The  name  of  the  State  which 
issued  the  license; 

(7)  The  date  of  issuance  and  the  date 
of  expiration  of  the  Ucense; 
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(8)  The  group  or  groups  of  commercial 
motor  vehicle(s)  that  the  driver  is 
authorized  to  operate,  indicated  as 
follows: 

(i)  A  for  Combination  Vehicle: 

(ii)  B  for  Heavy  Straight  Vehicle;  and 

(iii)  C  for  Small  Vehicle. 

(9)  The  endorsenient(s)  for  which  the 
driver  has  qualified,  if  any,  indicated  as 
folloMTS: 

(i)  T  for  double/triple  trailers; 

(ii]  Pfor  passenger 

(iii)  N  for  tank  vehicle; 

(iv)  H  for  hazardous  materials; 

(v)  X  for  a  combination  of  the  tank 
vehicle  and  hazardous  materials 
endorsements;  and 


(vi)  At  the  discretion  of  the  State, 
additional  codes  for  additional 
groupings  of  endorsements,  as  long  as 
each  such  discretionary  code  is  fully 
explained  on  the  front  or  back  of  the 
CDL  document. 

(b)  If  the  CDL  is  a  Nonresident  CDL,  it 
shall  contain  the  prominent  statement 
that  the  license  is  a  "Nonresident 
Commercial  Driver's  License"  or 
"Nonresident  CDL"  The  word 
"Nonresident"  must  be  conspicuously 
and  unmistakably  displayed,  but  may  be 
noncontiguous  with  the  words 
"Commercial  Driver's  License"  or 
"CDL" 

(c)  If  the  State  has  issued  the 
applicant  an  air  brake  restriction  as 


specified  in  i  363.95,  that  restriction 
must  be  indicated  on  the  license. 

(d)  Except  in  the  case  of  a 
Nonresident  CDL 

(1)  A  driver  applicant  must  provide 
his/her  Social  Security  Number  on  the 
application  of  a  CDL  and 

(2)  The  State  must  provide  the  Social 
Security  Number  to  the  CDLIS. 

States  shall  make  the  CDL 
tamperproof  to  the  maximum  extent 
practicable.  At  a  minimum,  a  State  shall 
use  the  same  tamperproof  method  used 
for  noncommercial  drivers'  licenses. 

[FR  Doa  88-18364  Filed  7-18-88;  12:10  pm] 
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DEPARTMENT  OF  TRANSPORATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[AInpM*  Oocii«t  No.  Sa-AWA-I] 

Estal)lishment  of  an  Airport  Radar 
Service  Area;  Lincoln,  NE 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


:  This  action  designates  an 
Airport  Radar  Service  Area  (ARSA)  at 
Lincoln  Municipal  Airport.  NE.  This 
location  is  a  public  airport  at  which  a 
nonregulatory  Terminal  Radar  Service 
Area  (TRSA)  is  currently  in  effect. 
Establishment  of  an  ARSA  will  require 
that  pilots  maintain  two-way  radio 
communication  with  air  traffic  control 
(ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
this  location  will  reduce  the  risk  of 
midair  collision  in  terminal  areas  and 
promote  the  efficient  control  of  air 
traffic. 

EFFECTIVE  DATE:  0901  u.t.c,  August  25, 
1988. 
FON  FUfrrHER  INFORMATION  CONTACT 

Mr.  Joe  Gill,  Airspace  Branch  (ATO- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Trafnc 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20501; 
telephone:  (202)  267-0252. 
SUFFLEMENTARV  INFONMATKNi: 

Hiatery 

On  April  22, 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  the  procedural 
aspects  of  the  air  traffic  control  (ATC) 
system.  The  FAA  published  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  (TRSA) 
with  Model  B  Airspace  and  Service 
(Airport  Radar  Service  Areas),"  in 
Notice  83-9  (48  FR  34286,  July  28. 1983) 
proposing  the  establishment  of  ARSA's 
at  Columbus,  OH,  and  Austin,  TX. 
Those  locations  were  designated 
ARSA's  by  SFAR  No.  45  (48  FR  50038, 
October  28, 1983)  in  order  to  provide  an 
operational  confirmation  of  the  ARSA 
concept  for  potential  application  on  a 
national  basis.  The  original  expiration 
dates  for  SFAR  45,  December  22, 1984, 
for  Austin  and  January  19, 1985,  for 
Columbus  were  extended  to  June  20, 
1985  (49  FR  47176,  November  30, 1984). 

On  March  6, 1985,  the  FAA  adopted 
the  NAR  recommendation  and  amended 


Parts  71, 91. 103  and  105  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71. 
91. 103  and  105)  to  establish  the  general 
definition  and  operating  rules  for  an 
ARSA  (50  FR  9252).  and  designated 
Austin  and  Columbus  airports  as 
ARSA's  as  well  as  the  Baltimore/ 
Washington  International  Airport. 
Baltimore.  MD  (50  FR  9250).  Thus  far  the 
FAA  had  designated  116  ARSA's  as 
published  in  the  Federal  Register  in  the 
implementation  of  this  NAR 
recommendation. 

On  February  5. 1988.  the  FAA 
proposed  to  designate  an  ARSA  at 
Lincoln  Municipal  Airport.  NE  (53  FR 
3528).  This  rule  designates  an  ARSA  at 
this  airport  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  oomments  on 
the  proposal  to  the  FAA.  Additionally, 
the  FAA  has  held  an  informal  airspace 
meeting  for  this  proposed  airport. 
Section  71.501  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republtshed  in 
FAA  Handbook  7400.6D  dated  January 
4.198& 

Discussion  of  Comments 

Two  commenters  wrote  in  objection  to 
the  proposed  ARSA.  The  Soaring 
Society  of  America  (SSA),  thou^ 
finding  no  evidence  of  soaring  activities 
in  the  vicinity  of  the  proposed  location, 
objected  based  on  a  related  requirement 
proposed  in  FAA  Rulemaking  Docket 
No.  25531,  Notice  No.  88-2,  Transponder 
with  Automatic  Altitude  Reporting 
Capability  Requirement.  This  proposed 
rule  has  been  adopted  as  Amendment 
No.  91-203  (53  FR  23356.  June  21. 1988). 
SSA  stated  that  when  the  related 
proposal  was  adopted  as  a  final  rule  in 
accordance  with  section  203  of  Pub.  L 
100-223.  the  ARSA  Regulatory 
Evaluation  would  be  invalidated  SSA 
suggested  that  the  FAA  should, 
therefore,  suspend  all  action  on  any 
proposed  ARSA's.  In  addition,  the  SSA 
requested  clarification  of  an  excerpt 
from  the  public  law. 

The  FAA  does  not  agree.  The  possible 
effect  of  Amendment  91-203  has  no 
bearing  on  this  action  at  least  until  that 
portion  of  the  rule  which  impacts  upon 
the  ARSA  becomes  effective  on- 
Deoember  30, 1990.  Furthermore,  the 
potential  impact  of  the  requirements  of 
that  final  rule  on  ARSA's  has  been  fully 
considered  in  the  rule's  corresponding 
regulatory  evaluation.  Inclusion  of  those 
costs  in  the  cost  benefit  analysis  for  this 
rulemaking  would  represent  double- 
counting  of  the  same  impact.  The  FAA 
will  continue  to  monitor  the  potential 
impact.  The  interpretation  of  Pub.  L 
100-223  is  discussed  in  the  preamble  to 
Amendment  91-203. 


Another  commenter  objected  stating 
that  the  ARSA  was  unnecessary;  that  H 
would  cost  him  money  because  he 
would  have  to  equip  his  airplane  or 
circumnavigate  the  ARSA;  and  that  it 
would  overload  the  controllers.  The 
FAA  does  not  agree.  The  air  traffic 
control  facility  has  a  need  to  know  of  all 
traffic  operating  in  close  proximity  to 
the  airport  once  an  airport  reaches  this 
level  of  activity.  The  FAA  finds  that  the 
cost  to  the  commenter  will  be 
insignificant.  Based  on  a  comment  in  his 
letter,  the  commenter  apparently 
dready  has  a  radio  in  his  aircraft  That 
is  aU  that  is  required  to  operate  in  an 
ARSA.  Therefore,  the  commenter  could 
(^terete  through  the  ARSA  if  he  desired 
by  simply  establishing  two-way  radio 
communication  prior  to  entry.  The  small 
size  of  the  ARSA  and  the  low  ceiling 
make  circumnavigation  very  simple  if 
that  is  the  choice.  The  FAA,  as  stated  in 
the  Regulatory  Evaluation,  did  not 
expect  and  has  not  found  an 
overwhelming  increase  in  the  volume  of 
traffic.  The  already  high  participation 
rate  in  existing  radar  services  indicated 
that  the  major  change  would  be  to 
standardize  airspace  design  and  provide 
the  FAA  with  knowledge  of  all  aircraft 
in  close  proximity  to  the  airport  to 
enhance  safety. 

Regulatory  Evaluation 

Those  comments  that  addressed 
information  presented  in  the  Regulatory 
Evaluation  of  the  notice  have  been 
discussed  above.  The  Regulatory 
Evaluation  of  the  notice,  as  clarified  by 
the  "Discussion  of  Comments" 
contained  in  the  preamble  to  the  final 
rule,  constitutes  the  Regulatory 
Evaluation  of  the  final  rule. 

Briefly,  the  FAA  finds  that  a  direct 
comparison  of  the  costs  and  benefits  of 
Oiis  rule  is  difficidt  for  a  number  of 
reasons.  Many  of  the  benefits  of  the  rule 
are  nonquantifiable,  especially  those 
associated  with  simplification  and 
standardization  of  terminal  airspace 
procedures.  Further,  the  benefits  of 
standardization  result  collectively  fiom 

the  overall  ARSA  program,  and.  as     

discussed  previously,  estimates  of 
potential  reductions  in  absolute  accident 
rates  resulting  from  the  ARSA  program 
cannot  realistically  be  disaggregated 
below  the  national  level.  Therefore,  it  is 
difficult  to  specifically  attribute  these 
benefits  to  individual  ARSA  sites. 
Finally,  until  more  experience  has  been 
gained  with  ARSA  operations,  estimates 
of  both  the  efficiency  improvements 
resulting  in  time  savings  to  aircraft 
operators,  and  the  potential  delays 
resulting  firom  mandatory  participation, 
will  be  quite  preliminary. 
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ATC  personnel  at  some  facilities 
anticipate  that  the  process  will  go  very 
smoothly,  that  delays  will  be  minimal, 
and  that  efficiency  gains  will  be  realized 
from  the  start.  Other  sites  anticipate 
that  delay  problems  will  dominate  the 
initial  adjustment  period. 

FAA  believes  these  adjustment 
problems  will  only  be  temporary,  and 
that  once  established,  the  ARSA 
program  will  result  in  an  overall 
improvement  in  efficiency  in  terminal 
area  operations  at  those  airports  where 
ARSA's  are  established.  These  overall 
gains  which  FAA  expects  for  the  ARSA 
site  established  by  this  rule  typify  the 
benefits  which  FAA  expects  to  achieve 
nationally  from  the  ARSA  program. 
These  benefits  are  expected  to  be 
achieved  without  additional  controller 
staffing  or  radar  equipment  costs  to  the 
FAA, 

In  addition  to  these  operational 
efficiency  improvements,  establishment 
of  these  ARSA  sites  will  contribute  to  a 
reduction  in  midair  collisions.  The 
quantifiable  benefits  of  this  safety 
improvement  could  range  from  less  than 
$100  thousand,  to  as  much  as  $300 
million,  for  each  accident  prevented. 

For  tiiese  reasons.  FAA  expects  that 
the  ARSA  site  established  in  this  rule 
will  produce  long  term,  ongoing  benefits 
which  will  exceed  their  costs,  which  are 
essentially  transitional  in  nature. 

Regulatory  Flexibility  Determination 

Under  the  terms  of  the  Regulatory 
Flexibility  Act  the  FAA  has  reviewed 
this  rulemaking  action  to  determine 
what  impact  it  may  have  on  small 
entities.  FAA's  Regulatory  Flexibility 
Determination  was  pubUshed  in  the 
NPRM.  Some  of  the  small  entities  which 
could  be  potentially  affected  by 
implementation  of  the  ARSA  program 
include  the  fixed-base  operators,  fiight 
schools,  agricultiu-al  operations  and 
other  small  aviation  businesses  located 
at  satellite  airports  located  within  5 
miles  of  the  ARSA  center.  If  the 


mandatory  participation  requirement 
were  to  extend  down  to  the  surface  at 
these  airports,  where  under  current 
regulations  participation  in  the  radar 
services  and  radio  communication  with 
ATC  is  voluntary,  operations  at  airports 
inside  the  core  might  be  altered,  and 
some  business  could  be  lost  to  airports 
outside  of  the  ARSA  core.  Because  FAA 
is  excluding  some  satellite  airports 
located  within  the  5-mile  ring  to  avoid 
adversely  impacting  their  operations, 
and  in  oUier  cases  will  achieve  the  same 
purposes  through  Letters  of  Agreement 
between  ATC  and  the  affected  airports 
establishing  special  procedures  for 
operating  to  and  fix)m  these  airports, 
FAA  expects  to  eliminate  virtually  any 
adverse  impact  on  the  operations  of 
small  satellite  airports  which  potentially 
could  result  from  the  ARSA  program. 
Similarly.  FAA  expects  to  eliminate 
potential  adverse  impacts  on  existing 
flight  training  practice  areas,  as  well  as 
soaring,  ballooning,  parachuting, 
ultrali^t  and  banner  towing  activities, 
by  developing  special  procediues  which 
will  accommodate  these  activities 
through  local  agreements  between  ATC 
facilities  and  the  affected  organizations. 
For  these  reasons,  the  FAA  has 
determined  that  this  rulemaking  action 
is  not  expected  to  affect  a  substantial 
number  of  small  entities.  Therefore,  the 
FAA  certifies  that  this  regulatory  action 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Rule 

This  action  designates  an  Airport 
Radar  Service  Area  (ARSA)  at  Lincoln 
Municipal  Airport,  NE.  This  location  is  a 
public  airport  at  which  a  nonregulatory 
Terminal  Radar  Service  Area  (TRSA)  is 
currently  in  effect  Establishment  of  this 
ARSA  will  require  that  pilots  maintain 
two-way  radio  communication  with  air 
traffic  control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
this  location  will  reduce  tlie  risk  of 


midair  collision  in  terminal  areas  and 
promote  the  efficient  control  of  air 
traffic. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
(1)  is  not  a  "major  rule"  under  Executive 
Order  12291;  and  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,1979). 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas. 

Adoption  of  Hie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

Part  71— DESKMATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Audiority:  49  U.S.C  1348(a).  1354(a).  1510: 
E.0. 10654:  49  U.S.C.  108(g)  (Revised.  Pub.  L 
97-449.  January  12. 1983):  14  CFR  11.68. 

§71.501    [Amended] 

2.  Section  71.501  is  amended  as 
follows: 

Lincoln  Munktpal  Aiiport.  NE  [N«w| 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.200  feet  MSL 
within  a  5-mile  radius  of  the  Lincoln 
Municipal  Airport  (lat.  40*51'03'N.,  long. 
96*4S'32'W.)  and  that  airspace  extending 
upward  from  2.700  feet  MSL  to  5,200  feet  MSL 
within  a  10-mile  radius  of  the  Lincoln 
Municipal  Airport 

Issued  in  Washington,  DC  on  July  11. 1988. 
Shelemo  Wugaher, 

Acting  Manager,  Airspace — Rules  and 
Aeronautical  Information  Division. 
[FR  Doc  88-16363  Filed  7-20-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

(Amdt  No.  41;  Doc.  No.  5786S] 

General  Crop  Insurance  Regulations; 
Malting  Barley  Option 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action;  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC]  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401]  to  revise  and  reissue  the  Malting 
Barley  Option  (7  CFR  401.135).  effective 
for  the  1989  crop  year.  The  intended 
effect  of  this  rule  is  to  provide  that:  (1) 
Acceptable  sales  records  of  malting 
barley  varieties  may  be  substituted  for  a 
malting  barley  contract  in  obtaining  a 
malting  barley  option;  (2]  malting  barley 
units,  in  accordance  with  provisions  of 
the  barley  endorsement,  will  be  allowed; 
(3)  if  this  option  is  elected,  all  barley 
acreage  planted  to  any  approved 
malting  variety  must  be  insured  under 
this  option:  (4)  the  malting  barley  price 
election  used  to  determined  liability  and 
indemnity  will  be  contained  on  the 
actuarial  table;  (5)  production  to  count 
will  include  all  haprested  and  appraised 
production  accepted  by  a  buyer  or 
meeting  applicable  malting  barley 
standards  provided  in  the  option;  (6) 
quality  adjustment  determinations  for 
mature  malting  barley  production  will 
be  based  on  a  comparison  of  the  malting 
barley  price  election  to  the  local  market 
value  for  No.  2  basic  barley  if  the 
damaged  malting  barley  grades  higher 
than  the  endorsement  standards,  or  if 
not,  the  value  of  such  basic  barley  of 
similar  quality;  and  (7)  the  date  for 
contract  changes  will  be  September  1. 

EfTECnVE  date:  August  22. 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1. 1992. 

)ohn  Marshall.  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certiHes  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

Hiis  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  lune  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Additional  minor  editorial  changes 
have  been  to  improve  compatibility  with 
the  General  Crop  Insurance  Policy. 
These  changes  do  not  affect  the  meaning 
or  intent  of  such  provisions.  The 
principal  changes  in  the  Malting  Barley 
Option  are: 


1.  A  malting  barley  contract  is  no 
longer  essential  to  obtain  the  option. 
Acceptable  records  of  the  sale  of 
malting  varieties  for  malting  purposes 
may  be  used  as  a  substitute. 

2.  Multiple  malting  barley  units 
according  to  the  provisions  of  the  barley 
endorsement  will  be  allowed. 

3.  If  this  option  is  chosen,  then  all 
barley  acreage  planted  to  any  approved 
malting  variety  must  be  insured  under 
this  option.  All  other  barley  will  be 
insured  as  basic  barley  under  the 
endorsement. 

4.  The  malting  barley  price  election 
(only  1)  used  in  determining  liability  and 
indemnities  will  be  contained  in  the 
actuarial  table. 

5.  Production  to  count  will  include  all 
harvested  and  appraised  production 
which  is  accepted  by  a  buyer  or  meets 
applicable  malting  barley  standards 
provided  in  the  option. 

6.  Quality  adjustment  determinations 
for  mature  malting  bariey  production 
will  be  based  on  a  comparison  of  the 
malting  barley  price  election  to  the  local 
market  value  for  No.  2  non-malting 
barley  if  the  damaged  malting  barley 
grades  higher  than  the  basic  barley 
endorsement  standards,  or  if  the 
damaged  malting  barley  does  not  grade 
higher  than  the  endorsement  standards, 
the  value  of  such  non-malting  barley  of 
similar  quality. 

7.  Several  new  definitions  have  been 
added  while  others  have  been  revised. 

8.  The  date  by  which  changes  to  the 
option  are  to  be  available  in  the  service 
office  in  now  included  in  the  option. 

On  Friday,  June  3. 1988.  FCIC 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  at  53  FR  20332  to  revise  and 
reissue  the  Malting  Bariey  Option  (7 
CFR  401.135)  effective  for  the  1989  and 
succeeding  crop  years.  The  public  was 
given  30  days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule  but  none  were  received. 

In  reviewing  the  rule  FCIC  has 
determined  that  several  minor  errors  are 
contained  in  the  NPRM  and  are 
corrected  herein  as  follows: 

1.  In  the  heading  of  the  document,  the 
amendment  number  reads  No.  27.  This 
should  have  read  Amendment  No.  41. 

2.  The  sunset  review  date  for  these 
regulations,  under  the  USDA  procedures 
established  by  Departmental  Regulation 
1512-2,  reads  May  1, 1993.  This  should 
have  read  April  1, 1991. 
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3.  The  last  word  in  Paragraph  9.  of 
Subsection  401.135  reads  "notice."  This 
word  should  read  "date." 

Therefore,  FCIC  hereby  adopts  the 
rule  published  at  53  PR  20332  as  a  Tinal 
rule. 

list  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
Malting  barley  option. 

Hnal  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401),  to  revise 
and  reissue  the  Malting  Barley  Option  (7 
CFR  401.135),  to  be  effective  for  the  1989 
and  succeeding  crop  years,  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506. 1516. 

2.  7  CFR  Part  401  is  amended  to  revise 
and  reissue  the  Malting  Barley  Option, 
(7  CFR  401.135)  elective  for  the  1989 
and  succeeding  crop  years,  to  read  as 
follows: 

§401.135    Malting  Barley  Option. 

The  provisions  of  the  Malting  Barley 
Option  for  the  1989  and  subsequent  crop 
years  are  as  follows: 

United  States  Department  of  Agriculture 
Federal  Crop  Insurance  Corpofation  Barley 
Insurance  Malting  Barley  Option 

(This  is  a  continuous  Option.  Refer  to  section 
IS  of  the  General  Crop  Insurance  Policy) 

Insured's  name    

Contract  No.     

Crop  Year 
Address 

Identification  No.    

SSN    

Tax     

It  is  hereby  agreed  to  amend  the  Federal 
Crop  Insurance  General  Crop  Insurance 
Policy  and  Barley  Endorsement  under,  and  in 
accordance  with,  -the  following  terms  and 
conditions: 

1.  The  option  must  be  submitted  to  us  on  or 
before  the  Hnal  date  for  accepting 
applications  for  the  initial  crop  year  in  which 
you  wish  to  insure  your  malting  barley 
acreage  under  this  option. 

2.  You  must  have  a  Federal  Crop  Insurance 
General  Crop  Insurance  Policy  and  Barley 
Endorsement  ("Basic  Policy")  in  force. 

3.  You  must  provide  by  the  acreage 
reporting  date: 

a.  Acceptable  records  of  the  sale  of  malting 
barley  for  malting  purposes  for  3  of  the 
previous  5  crop  years:  or 

b.  A  binding  written  contract  with  a  buyer 
of  malting  barley  for  malting  purposes,  which 
states  the  quantity  contracted  and  purchase 
price  or  method  for  determining  such  price. 

4.  All  barley  acreage  in  the  county  planted 
to  an  approved  malting  variety  in  which  you 


have  a  share,  will  be  insured  under  this 
option  ("Malting  Barley").  All  bariey  acreage 
of  any  non-malting  variety  will  be  insured 
under  the  terms  of  the  Basic  Policy  ("Basic 
Barley").  Malting  barley  and  basic  barley 
acreage  will  be  separate  units.  Further  unit 
division  may  be  allowed  in  accordance  with 
the  provisions  of  the  basic  poUcy. 

5.  You  must  elect  the  highest  price  election 
provided  for  basic  barley. 

6.  Your  premium  rate  for  malting  barley 
will  t>e  provided  by  the  actuarial  table. 

7.  In  lieu  of  section  7.b.  (1)  and  (2)  of  the 
Barley  Endorsement: 

a.  Mature  malting  barley  production  which 
otherwise  is  not  eligible  for  quality 
adjustment  will  be  reduced  .12  percent  for 
each  one  tenth  (.1)  percentage  point  of 
moisture  in  excess  of  13.0  percent;  or 

b.  Mature  malting  barley  production,  which 
due  to  insurable  causes,  is  not  accepted  by  a 
buyer  of  malting  barley  and  will  not  meet  the 
applicable  standards  for  two-rowed  or  six- 
rowed  malting  barley  (see  lO.c),  will  be 
adjusted  by: 

(1)  Dividing  the  value  per  bushel  for  the 
insured  malting  barley  (see  lO.d.)  by  the  price 
election  for  malting  barley;  and 

(2)  Multiplying  the  result  (not  to  exceed  one 
(1.0))  by  the  number  of  bushels  of  such 
barley. 

c.  All  grade  determinations  must  be  made 
by  a  grader  licensed  to  grade  barley  under 
the  Unted  States  Grain  Standards  Act  from 
samples  obtained  by  a  licensed  sampler  or 
our  loss  adjuster.  Any  production  which  is 
not  sampled  and  graded  as  provided  by  this 
section  will  be  considered  as  malting  barley 
meeting  the  applicable  standards. 

6.  All  provisions  of  the  basic  policy  not  in 
conflict  with  this  option  are  applicable. 

9.  Contract  changes  will  be  available  at 
your  service  office  by  September  1  preceding 
the  cancellation  date. 

10.  As  used  in  this  option: 

a.  "Applicable  standards"  for  two-rowed 
and  six-rowed  malting  barley  are  defined  in 
the  OfTicial  United  States  Grain  Standards. 

b.  "Appmved  malting  variety"  means  the 
varieties  specified  in  the  actuarial  table  or 
approved  in  writing  by  us. 

c.  "Buyer''  means  any  business  enterprise 
regularly  engaged  in  the  malting  of  barley  or 
brewing  of  malt  beverages  for  human 
consumption,  or  its  representative  which  is 
authorized  to  engage  in  the  purchase  of 
malting  barley  on  behalf  of  or  for  sale  to  the 
malting  or  brewing  company. 

d.  "Value  per  bushef  for  the  insured 
malting  barley  means: 

(1)  The  local  market  price  of  U.S.  No.  2 
barley  (basic  barley)  if  the  insured  mature 
malting  barley  production,  due  to  insurable 
causes,  has  a  test  weight  of  greater  than  40 
pounds  per  bushel  and.  as  determined  by  a 
grain  grader  licensed  by  the  Federal  Grain 
Inspection  Service  or  licensed  under  the 
United  States  Warehouse  Act.  contains  more 
than  85  percent  sound  barley;  less  than  8 
percent  damaged  kernels;  less  than  35 
percent  thin  barley;  less  than  5  percent  black 
barley;  and  does  not  grade  smutty,  garlicky, 
or  ergoty:  or 

(2)  The  local  market  price  of  basic  barley  of 
the  same  quality  as  the  insured  malting 
barley,  if  the  malting  barley  does  not  meet  all 
the  standards  in  10.d.(l]. 


The  local  market  price  for  basic  barley  as 
identified  in  lO.d.  (1)  and  (2)  above  will  be  the 
price  on  the  earlier  of  the  day  the  loss  is 
adjusted  or  the  day  the  insured  barley  is  sold. 

(2)  The  local  market  price  of  basic  barley  of 
the  same  quality  as  the  insured  malting 
barley,  if  the  malting  barley  does  not  meet  all 
the  standards  in  lO.d.(l). 

The  local  market  price  for  basic  barley  as 
identified  in  lO.d.  (1)  and  (2)  above  will  be  the 
price  on  the  earlier  of  the  day  the  loss  is 
adjusted  or  the  day  the  insured  barley  is  sold. 

Insured's  Signature 

Date 


Corporation  Representative's  Signature  and 

Code  Number  

Date ■ 

Done  in  Washington,  DC  on  July  18, 1988. 
John  Marshall, 

Manager.  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  88-16549  Filed  7-21-88:  8:45  am] 
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Agricultural  Marketing  Service 
7  CFR  Part  910 
[Lemon  Reg.  823] 

{.emons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  Regulation  623  establishes 
the  quantity  of  fresh  California- Arizona 
lemons  that  may  be  shipped  to  market  at 
385.000  cartons  during  the  period  July  24 
through  July  30, 1988.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry, 
dates:  Regulation  623  (S  910.923)  is 
effective  for  the  period  July  24  through 
July  30. 1988. 
FOR  FURTHER  INFORMA-nON  CONTACT 

Raymond  C.  Martin.  Section  Head. 
Volume  Control Trograms.  Marketing 
Order  Administration  Branch.  F&V. 
AMS,  USDA.  Room  2523.  South  Building. 
P.O.  Box  96458,  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMA-PON:  This 

fmal  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  imder  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities. 


The  purpose  of  the  RFA  is  to  flt 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throu^ 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910).  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The 
conunittee  met  publicly  on  July  19, 1988, 
in  Los  Angeles,  California,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended,  by  an  8-4  vote,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  speciHed  week. 
The  committee  reports  that  the  demand 
for  lemons  is  good. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act.  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California.  Arizona.  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  's  amended  as 
follows: 


PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat  31,  as 
amended:  7  U.S.C  601-674. 

2.  Section  910.923  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§910.923    Lemon  Regulation  623w 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  July  24. 1988, 
through  July  30. 1988,  is  established  at 
385.000  cartons. 

Dated:  July  2a  1988. 
Robert  C.  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  88-16664  Filed  7-21-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  35 

Control  of  Aerosols  and  Gases 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regidatory 
Commission  (NRG)  is  amending  its 
regulations  governing  the  medical  uses 
of  byproduct  material  by  removing  the 
requirement  that  radioactive  aerosols  be 
administered  to  patients  only  in  rooms 
that  are  at  negative  pressiu^  relative  to 
surroimding  rooms.  The  rule,  developed 
in  response  to  PRM-35-6.  allows  the  use 
of  radioactive  aerosols  in  locations  such 
as  intensive  care  units,  critical  care 
imits,  and  patients'  rooms.  Evaluation  of 
potential  radiation  hazards  to  hospital 
personnel  showed  minimal  risk  when  a 
radioactive  aerosol  is  used  with  a 
closed,  shielded  system  either  vented  to 
the  outside  atmosphere  through  an  air 
exhaust  or  a  system  which  provides  for 
collection  and  disposal  of  the  aerosol. 
The  rule  allows  physicians  greater 
latitude  in  administering  necessary 
clinical  procedures  to  their  patients.  The 
safety  requirement  that  certain 
diagnostic  medical  procedures  be 
performed  only  in  rooms  at  negative 
pressure  relative  to  surrounding  rooms 
continues  to  apply  to  the  use  of 
radioactive  gases. 
EFFECrn^  date:  August  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  K.  Roecklein.  Office  of  Nuclear 


Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone:  (301)  492-374a 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1983,  NRC  began  authorizing 
medical  licensees  to  administer 
radioactive  aersols  by  inhalation  (see  48 
FR  5217;  February  4, 1983)  to  patients  for 
diagnosing  lung  disease.  Hie  only  safety 
measure  required  specific  to  this  clinical 
procedure  was  that  the  licensee  had  to 
administer  the  radioactive  aerosol  "with 
a  closed,  shielded  system  that  either  is 
vented  to  the  outside  atmosphere 
through  an  air  exhaust  or  provides  for 
collection  and  disposal  of  the  aerosol,*' 
(see  10  CFR  35.14(b)(8)).  In  a  complete 
revision  of  10  CFR  Part  35,  effective 
April  1, 1987,  NRC  added  the 
requirement  that  aerosols  be 
administered  only  in  rooms  that  are  at 
negative  pressure  (see  §  35.205(b),  51  FR 
36932;  October  16, 1986).  In  response  to 
a  letter  received  in  February  1987  that 
stated  that  application  of  the 
requirement  would  have  a  negative 
impact  on  health  care  delivery,  medical 
licensees  were  temporarily  exempted 
from  the  reouirement  in  §  35.205(b)  (see 
52  FR  9292;  March  24. 1987). 

Petition  for  Rulemaldng 

On  March  9, 1987,  Mallinckrodt  Inc.. 
submitted  a  petition  for  rulemaking 
which  was  docketed  reM-35-6  on 
March  11, 1987.  A  copy  of  the  petition 
may  be  obtained  from  the  Regulatory 
Publications  Branch.  Division  of 
Freedom  of  Information  and  Publication 
Service.  Office  of  Administration  and 
Resources  Management,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  The  petitioner  requested  that 
the  Commission  remove  the  requirement 
that  radioactive  aerosols  be 
administered  only  in  rooms  that  are  at 
negative  pressure  relative  to 
surrounding  rooms. 

The  petitioner  submitted  literature 
showing  that,  for  many  hospitals,  TC- 
99m  DTPA  aerosol  is  (he  preferred  lung 
ventilation  imaging  procedure.  For 
critically  ill  patients  who  cannot  be 
moved,  it  has  been  the  only  lung  imaging 
technique  available.  If  use  of  aerosols  is 
restricted  to  negative  pressure  rooms, 
these  patients  would  be  deprived  of  the 
benefits  of  lung  imaging. 

The  petitioner  described  a  typical 
radioactive  aerosol  delivery  system. 
Because  the  only  radiation  safety 
hazard  is  leakage  of  the  aerosol,  three 
potential  leakage  points  external  to  the 
shield  were  identified  in  drawings.  Two 
leakage  points  require  patient 
compliance  for  safety;  the  frequencies  of 
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patient  non-compliance  based  on 
clinical  experience  were  10%  and  5%. 
Corresponding  durations  of  leakage 
were  2-3  exlialations  and  1-2 
exhalations.  These  numbers  were  used 
to  calculate  the  average  administration 
loss  per  patient.  This  quantity  was  used 
to  calculate  the  maximum  number  of 
clinical  procedures  that  could  be 
performed  in  an  average  room  per  week 
without  exceeding  the  maximum 
permissible  concentration  for  Tc-99m  in 
an  unrestricted  area.  The  very  large 
number  (238)  of  diagnostic  procedures 
possible  before  exceeding  the  maximum 
permissible  concentration  greatly 
exceeds  the  busiest  work  load  of  30 
studies  per  week  in  a  larger  hospital. 
The  thinl  potential  leakage  point  is  the 
junction  between  the  manifold  and  the 
plastic  patient  breathing  tube.  Leakage 
has  been  found  to  be  negligible  during 
routine,  proper  use. 

The  NRC  examined  Mallinckrodt's 
petition  and  supporting  information  and 
made  a  determination  to  grant  the 
petition.  The  requirement  for 
administering  radioactive  aerosols  in 
rooms  at  negative  pressure  relative  to 
their  surroundings  may  adversely  affect 
the  public  health  and  safety.  Some 
patients  requiring  the  clinical  procedure 
cannot  be  moved  safely  to  an 
appropriate  room  or  another  hospital 
that  has  the  required  facilities.  These 
patients  would  not  be  able  to  be  treated 
unless  the  restriction  on  the  negative 
pressure  is  removed.  Calculations  show 
that  worker  health  and  safety  does  not 
require  negative  pressure  rooms  for 
administration  of  radioaero.sols.  This 
final  rule  completes  the  action 
necessary  to  grant  PRM-35-6  and  also 
completes  action  on  the  petition  for 
rulemaking. 

Public  Comments 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
December  16, 1987  {52  FR  47726).  Four 
letters  of  public  comment  were  received 
and  docketed  in  the  NRC  public 
docketing  facilities.  Georgetown 
University  Hospital  supported  the 
rulemaking  unequivocally.  An  E.I. 
DuPont  DeNemoiu^  &  Co.  spokesperson 
had  no  objection  to  the  amendment  but 
requested  a  copy  of  the  petition  for 
rulemaking  which  was  provided. 

Reoresentatives  of  the  Bureau  of 
Environmental  Health  of  the  State  of 
Iowa,  and  the  University  of  Washington 
commented  that  the  rule  was  too  broad, 
that  it  might  permit  the  use  of  other 
radioisotopes  in  aerosol  form  which 
could  pose  a  serious  public  health 
problem,  and  that  the  need  for  negative 
pressure  or  supplemental  ventilation 
should  be  addressed  on  an  individual 


basis.  Given  that  this  amendment 
addresses  the  use  of  radioisotopes  in 
aerosol  form,  administered  by  inhalation 
for  diagnostic  purposes,  the  Commission 
rejected  these  comments  for  the 
following  reasons: 

Although  it  is  possible  that  some 
radioisotope  other  than  Tc-99m  might 
be  developed  in  aerosol  form  for 
inhalation  diagnostic  studies,  it  is  not 
likely  that  it  would  be  in  a  different 
hazard  classification.  Considerations  of 
patient  dose  would  restrict  half-life  and 
decay  mode.  Future  imaging  techniques 
would  require  photon  energies 
comparable  to  Tc-99m.  Because  imaging 
equipment  detection  sensitivities  are 
high,  total  administered  radioactivity  for 
any  new  clinical  diagnostic  procedures 
would  not  need  to  be  higher  than  current 
methods.  Additionally,  any  new 
diagnostic  radiopharmaceutical  would 
be  evaluated  by  the  Food  and  Drug 
Administration  prior  to  approval  for  use 
based  on  these  considerations. 

The  clinical  requirements  for  aerosol 
particle  size  and  other  physical 
properties  are  expected  to  remain 
constant  so  that  the  risk  from  dispersion 
of  any  aerosol  lost  during  patient 
administration  would  be  minimal.  All 
devices  currently  used  for  aerosol 
administration  include  exhalant 
trapping,  and  the  current  requirements 
for  using  collection  or  atmospheric 
venting  systems  remain  unchanged. 

The  NRC  notes  that  relief  from  the 
negative  pressure  requirement  of 
S  35.205(b)  does  not  relieve  licensees 
from  the  requirements  to  comply  with 
other  NRC  regulations,  orders,  or  license 
conditions  limiting  maximum 
permissible  air  concentrations  in 
controlled  and  uncontrolled  areas. 

Finding  of  No  Significant  Environmental 
Impact:  Availability 

The  Commission  has  determined 
under  the  National  Fjivironmental  Policy 
Act  of  1989,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51.  that  this  rule  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  therefore  an 
environmental  impact  statement  is  not 
required.  In  a  revision  to  10  CFR  Part  35. 
effective  April  1. 1987.  the  NRC  added  a 
requirement  that  radioactive  aerosols  be 
administered  only  in  rooms  that  are  at 
negative  pressure.  This  was  in  addition 
to  existing  requirements  that  radioactive 
aerosols  were  to  be  administered  "with 
a  closed,  shielded  system  that  either  is 
vented  to  the  outside  atmosphere 
through  an  air  exhaust  or  provides  for 
collection  and  disposal  of  the  aerosol." 
In  response  to  a  letter  stating  that  the 
negative  pressure  requirement  would 


have  a  negative  impact  on  health  care 
delivery,  medical  licensees  were 
temporarily  exempted  from  the 
requirement  in  March  1987.  before  the 
rule  became  effective.  This  action 
removes  the  requirement  in  10  CFR  Part 
35  to  use  negative  pressure  rooms  for 
the  administration  of  radioactive 
aerosols,  which  requirement  was  never 
in  fact  implemented.  The  remaining 
requirements,  a  closed  system  either 
vented  to  the  atmosphere  or  provided 
with  collection  and  disposal,  remain  in 
effect  and  were  found  when 
promulgated  in  February  1983  (48  FR 
5217)  to  have  no  significant 
environmental  impact.  This  action, 
removing  a  safety  requirement  for 
negative  pressure  rooms,  which  in  fact 
was  not  implemented,  has  no  significant 
environmental  impact.  The 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NRC  Pubhc  Document 
Room.  1717  H  Street  NW..  Washington, 
DC.  Single  copies  of  the  environmental 
assessment  and  the  finding  of  no 
significant  in:pact  are  available  from 
Alan  K.  Roecklein,  USNRC.  Washington. 
DC  20555,  (301)  492-3740. 

Paperwork  Reduction  Act  Statement 

The  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150-0010. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  The  analysis  is 
available  for  inspection  in  the  NRC 
Public  Document  Room.  1717  H  Street 
NW.,  Washington,  DC. 

Removing  the  requirement  to  use  Tc- 
99m  DTPA  and  other  aerosols  only  in 
rooms  kept  at  negative  pressure  will 
eliminate  an  unnecessary  safety 
measure  fur  medical  licensees  and  will 
avoid  depriving  patients  of  a  necessary 
clinical  diagnostic  procedure.  No 
adverse  impact  on  public  or  worker 
health  and  safety  will  result. 

Regulatory  FIexil>ility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  removes  a  restriction 
imposed  on  many  of  the  NRC's  2,500 


medical  licensees  that  administer 
radioactive  aerosols  by  inhalation  for 
diagnostic  purposes.  The  NRC  has 
adopted  size  standards  that  classify  a 
hospital  as  a  small  entity  if  its  annual 
gross  receipts  do  not  exceed  $3.5 
million,  and  a  private  practice  physician 
as  a  small  entity  if  the  physician's 
annual  gross  receipts  are  $1  million  or 
less  (50  FR  50241;  December  9, 1985). 
Although  some  NRC  medical  licensees 
could  be  considered  "small  entities,"  the 
number  that  would  fall  into  this 
category  does  not  constitute  a 
substantial  number  for  purposes  of  the 
Regulatory  Flexibility  Act. 

The  effect  of  the  regulation  is  to. 
remove  a  restriction  applicable  to  the 
administration  of  radioactive  aerosols. 
This  will  benefit  all  medical  licensees 
but  will  provide  special  benefits  for 
smaller  institutions  by  allowing  the 
continued  use  of  a  clinical  diagnostic 
procedure  without  imposing  the 
requirement  of  constructing  additional 
facilities  or  modifying  existing  facilities. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109  does  not 
apply  to  this  final  rule,  and  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  rule  because  these  amendments  do 
not  involve  any  provisions  which  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  35 

Byproduct  material.  Drugs,  Health 
facilities.  Health  professions, 
Incorporation  by  reference,  Medical 
devices.  Nuclear  materials. 
Occupational  safety  and  health.  Penalty, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553.  the  NRC 
is  adopting  the  following  amendment  to 
10  CFR  Part  35. 

PART  35— MEDICAL  USES  OF 
BYPRODUCT  MATERIAL 

1.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  Sees.  81, 161. 182. 183.  68  Stat. 
935.  948.  953,  954,  as  amended  (42  U.S.C.  2111. 
2201,  2232.  2233):  sec.  201.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

For  the  purposes  of  sec.  223.  68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  §§  35.11,  35.13, 
35.20  (a)  and  (b),  35.21  (a)  and  (b),  35.22.  35.23. 
35.25.  35.27  (a),  (c)  and  (d).  35.31(a),  35.49, 
35.50  (aHd).  35.51  (a)-(c),  35.53  (a)  and  (b), 
35.59  (aHc).  (e)(1).  (g)  and  (h).  35.60,  35.61, 
35.70  {a)-{f).  35.75.  35.80  (a)-(e).  35.90. 
35.92(a),  35.120,  3S.200(b),  35.204  (a)  and  (b), 


35.205.  35.220.  35.310(a),  35.315,  35.320,  35.400. 
35.404(a).  35.406  (a)  and  (c),  35.410(a).  35.415. 
35.420.  35.500.  35.520.  35.605.  35.606.  35.610  (a) 
and  (b).  35.615,  35.620.  35.630  (a)  and  (b). 
35.632  (a)-(f).  35.633  (a)-{i).  35.636  (a)  and  (b), 
35.641  (a)  and  (b).  35.643  (a)  and  (b).  35.645  (a) 
and  (b).  35.900.  35.910.  35.920.  35.930.  35.932. 
35.934.  35.940.  35.941.  35.950.  35.960,  35.961. 
35.970.  and  35.971  are  issued  under  sec.  161b, 
68  Stat.  948,  as  amended  (42  U.S.C.  2201(b)); 
and  SS  35.14,  35.21(b),  35.22(b),  35.23(b).  35.27 

(a)  and  (c).  35.29(b).  35.33  (a)-(d),  35.36(b), 
35.50(e),  35.51(d),  35.53(c).  35.59  (d)  and  (e)(2). 
35.59  (g)  and  (i),  35.70(g).  35.80(f).  35.92(b). 
35.204(c).  35.310(b).  35.315(b),  35.404(b],  35.406 

(b)  and  (d),  35.410(b).  35.415(b).  35.610(c). 
35.615(d)(4).  35.630(c),  35.632(g).  35.634(j), 
35.636(c].  35.641(c).  35.643(c).  35.645.  and 
35.647(c)  are  issued  under  sec.  161o.  68  Stat. 
950  as  amended  (42  U.S.C.  2201(o)). 

2.  In  §  35.205,  paragraphs  (b)  and  (e) 
are  revised  to  read  as  follows: 

§  35.205    Control  of  aerosols  and  gases. 

***** 

(b)  A  licensee  shall  administer 
radioactive  gases  only  in  rooms  that  are 
at  negative  pressure  compared  to 
surrounding  rooms. 

***** 

(e)  A  licensee  shall  check  the 
operation  of  reusable  collection  systems 
each  month,  and  measure  the  ventilation 
rates  available  in  areas  of  radioactive 
gas  use  each  six  months. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  )une,  1988. 

For  the  Nuclear  Regulatory  Commission. 
lames  M.  Taylor, 

Acting  Executive  Director  for  Operations. 
[FR  Doc.  88-16587  Filed  7-21-88;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  563 
(No.  88-578] 

Over-the-counter  Financial  Options 
Transactions;  Accounting  for  Financial 
Options 

Date:  }uly  15. 1988. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  the  operating  head 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC"  or 
"Corporation"),  is  amending  its 
regulations  pertaining  to  financial  option 
transactions  by  institutions  whose 
accounts  are  insured  by  the  FSLIC 
("insured  institutions").  Specifically,  the 
Board  is  amending  its  regulations  to 
allow  insured  institutions  to  engage  in 


over-the-coimter  ("OTC")  financial 
option  transactions  with  certain  typ)es  of 
counterparties  in  addition  to  primary 
dealers  in  government  securities.  The 
Board  beheves  that  there  are  a  variety 
of  entities,  other  than  primary  dealers, 
that  trade  OTC  options  and  are  subject 
to  capital  adequacy  standards  and 
oversight  that  are  sufficiently 
comparable  to  the  standards  applicable 
to  primary  dealers  that  such  other 
entities  should  also  be  permissible 
counterparties  in  OTC  option 
transactions.  The  amendments  are 
intended  to  allow  insured  institutions  to 
use  more  effectively  the  authority 
previously  granted  to  them  to  engage  in 
OTC  option  transactions. 

The  Board  also  is  revising  the  maimer 
in  which  insured  institutions  account  for 
"short  call"  option  positions  for 
purposes  of  Risk  Analysis  Report 
("RAR")  to  the  Board.  Under  the  existing 
regulations,  an  institution  that  enters 
into  a  short  call  option  matched  against 
a  specific  asset,  liability,  or  intended 
cash-market  transaction,  may  defer  any 
realized  losses  on  the  option  position 
over  the  estimated  life  of  the  matched 
item  and  recognize  the  option 
commitment  fee  as  income  over  the  term 
of  the  option.  The  Board  believes  that 
the  present  accounting  rules  may 
encourage  insured  institutions  to  enter 
into  short  call  positions  solely  to  take 
advantage  of  the  favorable  regulatory 
accounting  treatment,  rather  than  for 
sound  economic  reasons  such  as  the 
reduction  of  interest  rate  risk.  To 
eliminate  that  incentive,  the  Board  is 
amending  its  regulation  to  require  that 
the  income  recognition  of  the 
commitment  fee  received  by  an 
institution  writing  a  call  option  be 
deferred  imtil  the  option  position  is 
terminated.  At  that  time,  any  gains  or 
losses  resulting  from  the  option  position 
shall  be  recognized,  together  with  the 
fee  income  that  had  previously  been 
deferred. 

EFFECTIVE  DATE:  August  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Robert  J.  Pomeranz.  Senior  Policy 
Analyst,  Office  of  Policy  and  Economic 
Research.  (202)  377-6760;  Steven  Gray. 
Attorney.  Corporate  and  Securities 
Division,  Office  of  General  Counsel, 
(202)  377-7506;  Federal  Home  Loan  Bank 
Board,  1700  G  Street  NW.,  Washington, 
DC  20552;  or  Carol  Larson,  Accounting 
Fellow.  Office  of  Regulatory  Policy. 
Oversight  and  Supervision,  (202)  778- 
2535;  Federal  Home  Loan  Bank  System. 
900 19th  Street  NW..  Washington,  DC 
20006. 

SUPPLEMENTARY  INFORMATION:  On 

August  11, 1982.  the  Board,  as  operating 
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head  of  the  FSUC,  adopted  regulations 
governing  the  extent  to  wliich  insured 
institutions  may  trade  financial  options. 
Board  Res.  No.  82-557. 47  PR  36821  (Aug. 
23. 1982).  Those  regulations  permitted  an 
institution  to  engage  in  financial  option 
transactions  by  using  any  financial 
option  contract  designated  by  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  or  approved  by 
the  Securities  and  Exchange 
Commission  ("SEC")  and  based  upon  a 
financial  instrument  in  which  the 
insured  institution  may  invest,  or  based 
upon  a  financial  fiitures  contract. 
Additionally,  such  transactions  were 
required  to  be  conducted  under  the 
terms  and  conditions  established  by  an 
exchange  designated  or  regulated  by  the 
CFTC  or  the  SEC.  See  12  CFR  563.17-5 
(1983).  Thus,  under  the  terms  of  that 
regulation,  insured  institutions  were  not 
permitted  to  engage  in  OTC  financial 
option  transactions  because  such 
transactions  do  not  involve 
standardized  contracts  and  are  not 
considered  to  be  part  of  an  exchange. 
See  Office  of  Examination  and 
Supervision.  Memorandum  No.  T74. 
Prohibition  Against  Over-the-Coimter 
Options  Trading  (Feb.  14. 1985). 

As  a  separate  part  of  that  regulation, 
the  Board  also  established  certain 
accounting  rules  to  be  used  for  purposes 
of  regulatory  reporting  by  insured 
institutions  engaging  in  financial  option 
transactions.  The  Board  reasoned  that 
the  establishment  of  such  rules  was 
necessary  because  at  that  time  there 
was  no  single  accounting  treatment  for 
financial  option  transactions  recognized 
by  the  accounting  standard  setting 
bodies.  The  rules  adopted  by  the  Board 
required  insured  institutions  to  use 
hedge  accounting  in  recognizing  gains  or 
losses  on  long  and  short  call  options  and 
long  put  options  that  were  properly 
matched  against  cash  or  forward  market 
positions.  Unmatched  long  and  short 
call  positions,  unmatched  long  put 
positions,  and  any  short  put  positions 
were  required  to  be  accounted  for  on  a 
mark-to-market  basis.  When  using 
hedge  accounting,  an  institution  would 
treat  the  gain  or  loss  from  an  option 
position  as  an  adjustment  to  the 
carrying  amount  of  the  cash  or  forward 
market  position  against  which  the 
option  was  matched.  In  order  to  use 
hedge  accounting,  the  Board's  rules 
required  that  an  institution  match  its 
option  positions  against  cash  or  forward 
market  positions  and  that  the  option 
transactions  reduce  the  interest-rate 
risks  of  the  corresponding  transactions. 
The  rules  further  required  that  an 
institution  divide  the  option  premium 
paid  or  received  into  two  parts:  An 


option  commitment  fee  and  the 
immediate  exercise  value  of  the  option. 
The  commitment  fee  was  to  be 
recognized  as  an  expense  or  revenue 
item  over  the  term  of  the  option  and  the 
change  in  immediate  exercise  value  (or 
"intrinsic  value")  was  to  be  treated  as 
gain  or  loss  subfect  to  hedge  accounting 
treatment. 

On  April  18. 1965.  the  Board  amended 
12  CFR  563.17-5  with  regard  to 
permissible  types  of  financial  option 
transactions  and  the  regulatory 
accounting  rules  applicable  to  short  call 
option  positions  and  also  requested 
public  comment  on  the  amendments, 
which  were  adopted  in  final  form.  Board 
Res.  No.  85-293.  50  FR  16459  (April  28. 
1985).  As  part  of  those  amendments,  the 
Board  permitted  insured  institutions  to 
engage  in  all  types  of  OTC  option 
transactions  [i.e.,  long  calls,  long  puts, 
short  calls,  and  short  puts),  but  generally 
limited  the  permissible  counterparties  in 
an  OTC  option  transaction  to  entities 
that  were  "primary  dealers"  in 
government  securities  [i.e.,  members  of 
the  Association  of  Primary  Dealers  in 
United  States  Government  Securities). 
The  Board  adopted  the  limitation  on 
permissible  counterparties  as  a  means 
of  minimizing  the  potential  credit  and 
liquidity  risks  to  which  an  insured 
institution  trading  in  OTC  financial 
options  could  be  exposed.  See  id. 
Because  primary  dealers  are  actively 
engaged  in  the  distribution  of 
government  securities,  are  substantially 
capitalized,  make  continuous  markets  in 
government  securities,  have  a  long-term 
commitment  to  the  market,  are  capable 
of  maintaining  a  market  in  OTC  option 
contracts,  and  are  monitored  by  the 
Federal  Reserve  Bank  of  New  York,  the 
Board  reasoned  that  permitting  primary 
dealers  to  act  as  counterparties  in  OTC 
financial  option  transactions  would  not 
involve  any  substantial  credit  risk — 
arising  by  virtue  of  the  nature  of  the 
counterparty  involved — to  insured 
institutions.  Moreover,  such  a  limitation 
made  it  unnecessary  for  the  Board  to 
monitor  the  capital  adequacy  of  all 
potential  counterparties  with  which  an 
institution  could  trade  OTC  options.  The 
Board  also  allowed  insured  institutions 
to  conduct  OTC  option  trading  with 
affiliates  of  a  primary  dealer,  provided, 
however,  that  the  affiliate  was 
substantially  engaged  in  dealing  in 
government  securities  and  its 
performance  under  an  OTC  option 
contract  was  guaranteed  by  the  primary 
dealer. 

In  those  amendments,  the  Board  also 
revised  its  regulatory  accounting  rules 
for  short  call  option  transactions  in 
order  to  eliminate  the  potential  for 


certain  abusive  practices  that  had  arisen 
under  the  initial  accounting  rules 
adopted  in  1982.  Under  the  prior  rules, 
an  institution  receiving  a  fee  for  writing 
a  call  option  would  recognize  the  option 
commitment  fee  as  income  over  the  term 
of  the  option.  If  the  option  was  matched 
against  a  specific  asset  liability,  or 
intended  cash  market  position,  any 
realized  gains  or  losses  on  the  option 
position  would  be  deferred  over  the 
estimated  life  of  the  matched  item.  The 
Board  expressed  its  belief  at  that  time 
that  such  accounting  treatment  could 
lead  an  institution  to  enter  into  short 
calls  to  record  the  option  commitment 
fee  as  current  income.  In  order  to  deter 
insured  institutions  from  entering  into 
short  call  opotion  positions  solely  for 
the  benefit  derived  from  a  favorable 
accounting  rule,  the  Board  amended  12 
CFR  563.17-5(g)  to  require  that  option 
commitment  fees  received  for  the  sale  of 
matched  call  options  be  recorded  as  a 
discount  on  the  matched  item.  That  fee, 
as  well  as  any  related  losses  from  the 
option  transactions,  would  be  deferred 
and  amortized  over  the  estimated  life  of 
the  matched  item. 

On  May  24, 1985,  the  Board  rescinded 
the  accounting  portion  of  the 
amendments  Oiat  had  been  adopted  on 
April  18. 1985,  and  reinstated  the  initial 
accounting  rules  in  order  to  give  further 
consideration  to  the  most  appropriate 
method  of  accounting  for  short  call 
options.  Board  Res.  No.  85-420, 50  FR 
23395  (June  4, 1985).  On  the  same  date, 
the  Board  separately  issued  an  advance 
notice  of  proposed  rulemaking,  which 
requested  public  comment  on  all  of  the 
related  accounting  aspects  of  short  call 
option  transactions  in  which  insured 
institutions  may  engage.  Board  Res.  No. 
85-421,  50  FR  23432  (June  4, 1985). 

After  considering  the  comments 
received  in  response  to  the  advance 
notice  and  the  solicitation  of  comments 
made  in  conjunction  with  the  April  18, 
1985  amendments,  the  Board  proposed 
amendments  to  12  CFR  563.17-5  with 
regard  to  the  permissible  counterparties 
for  OTC  option  transactions  and  the 
accounting  rules  for  short  call  options. 
Board  Res.  No.  85-1196.  50  FR  53336 
(December  31. 1985)  (the  "Proposal"). 
The  comment  period  on  the  Proposal 
closed  on  March  3, 1988.  The  Board 
received  eighteen  comment  letters  in 
response  to  the  Proposal.  The  largest 
group  (6)  were  submitted  by  insured 
institutions.  Of  the  remainder,  5  were 
submitted  by  trade  associations,  3  were 
submitted  by  broker-dealer  firms.  2  were 
submitted  by  law  firms,  1  was  submitted 
by  an  accounting  firm,  and  1  was 
submitted  by  a  futures  exchange.  After 
carefully  considering  the  issues  raised 
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by  the  commenters.  the  Board  today  is 
adopting  the  Proposal  as  a  final  rule, 
with  certain  modifications  as  described 
below. 

I.  Permissilile  Counteiparties 

A.  The  Proposal 

Based  on  its  concerns  that  the  present 
regulations  may  be  unnecessarily 
restrictive,  may  have  the  unintended 
e^ect  of  denying  smaller  insured 
institutions  access  to  the  OTC  option 
market,  and  may  be  anti-competitive  by 
prohibiting  well  capitalized  entities 
other  than  primary  dealers  from  dealing 
with  insured  institutions,  the  Board 
proposed  to  amend  12  CFR  563.17-5  by 
allowing  insured  institutions  to  engage 
in  OTC  option  transactions  with  the 
following  additional  types  of  entities: 
— Banks  that  are  subject  to  regulation 
and  supervision  by  the  Comptroller  of 
the  Currency,  the  Federal  Deposit 
Insurance  Corporation,  or  the  Board  of 
Governors  of  the  Federal  Reserve 
System  and  are  in  compliance  with 
their  applicable  regulatory  capital 
requirement. 
— Institutions  that  are  subject  to 
regulation  and  supervision  by  the 
FSLIC  and  are  in  compliance  with 
their  regulatory  capital  requirement. 
— Brokers  registered  with  the  SEC  and 
subject  to  regulation  and  supervision 
by  the  National  Association  of 
Securities  Dealers  ( "NASD ')  and  that 
are  in  compliance  with  their  capital 
requirements. 
— Futures  commission  merchants 

registered  with  the  CFTC  and  that  are 
in  compliance  with  their  capital 
requirements. 
— TTie  Federal  National  Mortgage 
Association,  the  Federal  Home  Loan 
Mortgage  Corporation,  or  the 
Government  National  Mortgage 
Association. 
— Other  entities,  upon  application,  that 
the  FSLIC  determines  are  adequately 
regulated  by  a  government  entity  or  a 
self-regulatory  agency,  are  subject  to 
capital  adequacy  standards,  and  are 
regularly  audited  and  examined. 
The  Board  requested  public  comment 
on  whether  the  types  of  institutions 
described  in  the  above  categories  would 
be  appropriate  counterparties  for 
insured  institutions  and  whether  there 
exist  any  additional  entities  whose 
capital  adequacy,  stability,  and 
regulatory  supervision  are  such  that 
they  also  should  be  included  in  the 
category  of  entities  permitted  to  act  as 
counterparties  in  OTC  option 
transactions.  More  specifically,  the 
Board  requested  public  comment  on 
whether  insured  institutions  should  be 
permitted  to  engage  in  OTC  option 


transactions  with  certain  unregulated 
entities,  such  as  unregulated  government 
securities  dealers,  or  Federal  Home 
Loan  Banks  ("District  Banks").  The 
Board  also  requested  comment  on 
whether  it  should  require  the  depository 
institutions  that  act  as  counterparties  be 
in  compliance  with  their  regulatory 
capital  requirements  as  a  condition  to 
acting  as  a  counterparty  to  an  insured 
institution. 

B.  Summary  of  Comments 

All  the  commenters  that  commented 
on  the  permissible  counterparties  aspect 
of  the  Proposal  supported  the  proposed 
expansion  of  the  type  of  counterparties 
with  which  insured  institutions  may 
enter  into  OTC  option  transactions.  One 
additional  commenter.  a  national 
broker-dealer  firm,  supported  expanding 
the  list  of  permissible  counterparties  to 
include  the  Federal  Home  Loan  Banks. 
In  recognition  of  the  potential  benefits  to 
insured  institutions,  the  Board  has 
determined  that  it  is  appropriate  to 
include  the  District  Bariks  as  a  category 
of  permissible  counterparties. 

Several  of  the  commenters  stated  their 
belief  that  any  depository  institution 
that  is  permitted  to  act  as  a  coimterparty 
in  an  OTC  option  transaction  must  be  in 
compliance  with  its  regulatory  capital 
requirements  in  order  to  help  satisfy  the 
Board's  liquidity  and  credit  risk 
concerns.  One  commenter  expressed  the 
view  that  such  a  condition  would  be 
inequitable  due  to  the  variation  in 
regulatory  capital  requirements  between 
FDIC  and  FSLIC  insured  institutions. 
The  Board  notes,  however,  that  any 
potential  inequity  will  in  time  be  largely 
obviated  by  its  recentiy  revised 
regulatory  capital  requirements.  See 
Board  Res.  No.  86-857.  51  FR  33565 
(September  22, 1986)  and  Board  Res.  No. 
87-661,  52  FR  23845  (June  25, 1987).  In 
the  meantime,  the  Board  believes  it  is 
desirable  that  each  type  of  counterparty 
be  in  compliance  with  the  capital 
requirement  deemed  appropriate  for  it 
by  its  regulator. 

Several  commenters  felt  strongly  that 
unregulated  securities  dealers  should 
not  under  any  circiunstances  be 
permissible  counterparties.  In  this 
regard,  the  Board  notes  that  the 
Government  Securities  Act  of  1986  (the 
"1986  Act"),  amended  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act"),  effective  July  25, 1987,  to  require 
previously  unregulated  government 
securities  brokers  and  dealers  to  register 
with  the  SEC.  Further,  the  1986  Act 
authorizes  the  Secretary  of  the  Treasury 
to  propose  and  adopt  rules  with  respect 
to  financial  responsibihty  and  related 
practices  of  govermnent  securities 
brokers  and  dealers.  See  Exchange  Act 


Section  15C.  The  Treasury  has  exercised 
such  authority  by  adoptiiig  various 
financial  responsibility  and  related 
rules,  which  are  patterned  after  similar 
SEC  rules.  See  52  FR  27910  (July  24. 
1987). 

Two  commenters,  a  trade  association 
and  a  savings  and  loan  association,  felt 
that  the  proposed  requirements  that 
each  counterparty  notify  the  District 
Director-Examinations  of  the  Federal 
Home  Loan  Bank  in  the  district  in  which 
the  insured  institution  is  located 
immediately  following  the  entering  into 
an  OTC  option  transaction  and  that 
such  counterparty  report  monthly  on  the 
outstanding  position  of  the  insured 
institution  were  impracticable.  These 
commenters  suggested  that  it  would  be 
more  appropriate  for  the  insured 
institutions  to  bear  the  responsibility  for 
reporting  information  regarding  OTC 
option  transactions. 

The  Board  agrees  with  these 
conunenters  that  it  would  be  appropriate 
for  the  bulk  of  the  reporting  obligation  to 
be  borne  by  the  insured  institutions. 
However,  the  Board  notes  that  several 
of  the  District  Banks  have  emphasized 
the  usefulness  of  the  counterparty 
reports  they  have  been  receiving 
pursuant  to  the  no-action  position  taken 
by  the  Board  in  Res.  No.  85-1196. 
Accordingly,  the  amendments  retain  the 
requirement  for  immediate  notification 
but  delete  the  monthly  reporting 
requirement  by  the  relevant 
counterparty. 

One  commenter,  a  futures  exchange, 
expressed  concern  that  the  Proposal 
might  be  misunderstood  by  some 
insured  institutions  as  authorizing  OTC 
transactions  in  commodity  options, 
subject  to  the  jurisdiction  of  the  CFTC 
pursuant  to  sections  2(a),  2(b)  and  4(c)  of 
the  Commodity  Exchange  Act  ("CEA "). 
This  commenter  pointed  out  that  except 
for  certain  limited  exceptions  that  are 
generally  inapplicable  to  transactions 
by  insured  institutions,  the  CEA  and  the 
regulations  thereunder  generally 
prohibit  OTC  transactions  in  commodity 
options  by  U.S.  entities."  The  Board  did 
not  and  does  not  intend  to  authorize 
insured  institutions  to  enter  into  OTC 
commodity  option  transactions  subject 
to  the  jurisdiction  of  the  CFTC  that  are 
not  otherwise  authorized  under  the  CEA 
and  the  regulations  thereunder.  The  final 
rule  clarifies  this  point  by  excluding 
OTC  commodity  option  transactions 
from  the  definition  of  financial  option 
conti-act  contained  in  12  CFR  563.17- 
5(a)(4). 

Two  conunenters,  a  national  trade 
association  and  a  law  firm  writing  on 


>  See  17  CFR  Parts  32  and  33. 
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behalf  of  a  federal  savings  and  loan 
association,  were  concerned  that  the 
Proposal  could  be  read  to  have 
application  to  optional  delivery  forward 
conunitment  contracts  (so-^^Ued 
"standby  commitments")  to  purchase 
and  sell  mortgages  and  mortgage- 
backed  securities.  These  commenters 
noted  that  the  use  of  standby 
commitments  was  an  integral 
component  of  the  mortgage  loan 
origination  process  for  many  insured 
institutions,  especially  smaller 
institutions.  These  commenters  further 
noted  that  standby  commitment  funding 
was  typically  provided  through  special 
purpose  subsidiaries  of  bank  holding 
companies,  a  category  of  entities  not 
included  as  possible  permissible 
counterparties  in  the  Proposal.  These 
commenters  urged  the  Board  to  clarify 
the  Proposal  to  exclude  standby 
commitments  bom  the  definition  of 
"financial  option  contracts"  in  order  to 
avoid  denying  smaller  institutions 
access  to  the  secondary  mortgage 
market. 

The  Board  wishes  to  make  clear  that 
the  Proposal  was  not  intended  to  cover 
standby  commitments  to  purchase  and 
sell  mortgages  and  mortgage-backed 
securities  when  used  by  insured 
institutions  as  part  of  the  mortgage  loan 
origination  process.  Toward  this  end. 
the  amendments  to  12  CFR  563.17-5 
specifically  exclude  standby 
commitments  used  as  part  of  an  insured 
institution's  mortgage  loan  origination 
process  from  the  definition  of  financial 
option  transactions. 

However,  the  Board  is  aware  that 
certain  insured  institutions  have  issued 
standby  commitments  as  a  means  to 
speculate  on  interest  rates.  Such 
speculative  use  of  standby  commitments 
appears  indistinguishable  from 
uncovered  (or "naked") short  put 
positions  in  financial  option  contracts 
from  both  economic  and  policy 
viewpoints.  Accordingly,  although  the 
Board  is  leaving  undisturbed  the  current 
preferential  treatment  of  standby 
commitments  used  as  part  of  an  insured 
institution's  mortgage  loan  origination 
process,  it  wishes  to  note  its  concerns  in 
this  area  and  to  caution  insured 
institutions  against  the  speculative  use 
of  standby  commitments.'  The  Board 


•The  Bo«rd  further  nolet  that  12  CFR  563.17- 
3tc)(ll  prohibit*  insured  inttilutioni  from  entering 
into  standby  commitments  at  a  price  other  than 
"actual  market  value."  Accordingly,  regardless  of 
labels,  any  financial  instrument  concerning  the 
purchase  and  sale  of  securities  at  a  price  other  than 
"actual  market  value"  would  not  be  a  standby 
commitment  under  the  Board's  regulation. 


will  monitor  the  activities  of  insured 
institutions  with  respect  to  the  use  of 
standby  commitments  and  will  propose 
additional  amendments  to  its 
regulations  in  the  future  if  warranted. 

C.  Amendments  to  12  CFR  563.17-5 

Having  considered  the  comment 
letters  summarized  above,  the  Board  is 
adopting  amendmenU  to  12  CFR  563.17- 
5  regarding  permissible  counterparties 
in  CXrC  option  transactions.  The  final 
rule,  as  adopted  by  the  Board, 
incorporates  several  modifications  of 
the  Proposal. 

One  modification  expands  the  list  of 
permissible  counterparties  to  include, 
not  only  the  specific  types  of  entities 
listed  in  the  Proposal,  but  also  the 
Federal  Home  Loan  Banks,  and 
government  securities  brokers  and 
dealers  registered  with  the  SEC 
pursuant  to  section  15(b)  or  15C  of  the 
Exchange  Act.  that  are  subject  to 
regulation  by  the  Treasury  Department, 
that  are  members  of  either  a  Registered 
Securities  Association  or  a  National 
Securities  Exchange  (registered  in 
accordance  with  sections  6  and  19(a)  of 
the  Exchange  Act),  and  that  are  in 
compliance  with  their  applicable  capital 
requirements. 

The  category  "brokers  registered  with 
the  SEC  and  subject  to  regulation  and 

supervision  by  the  NASD has 

been  slighdy  modified  to  be  more 
technically  precise.  As  adopted,  this 
category  reads:  "Brokers  or  dealers 
registered  with  the  Securities  and 
Exchange  Commission  and  subject  to 
regulation  and  supervision  by  a 
Registered  Securities  Association 
(registered  pursuant  to  section  15A  of 
the  Securities  and  Exchange  Act  of  1934 
("Exchange  Act"))  or  a  National 
Securities  Exchange  (registered  pursuant 
to  sections  6  and  19(a)  of  the  Exchange 
Act)  and  that  is  in  compliance  with  its 
applicable  capital  requirements." 
In  recognition  of  the  credit  and 
liquidity  risk  associated  with  long 
positions  in  OTC  financial  option 
contracts  [e.g.,  in  contrast  to 
standardized  option  contracts,  there  are 
no  performance  guarantees  to  protect  an 
insured  institution  from  the  risk  of 
default  by  the  short  side  of  the  OTC 
option  contract),  the  amendments  limit 
the  dollar  amount  of  long  OTC  option 
positions  that  an  insured  institution  can 
maintain  with  any  single  counterparty  to 
the  same  extent  as  the  limitations 
placed  on  aggregate  loans  to  one 
borrower,  now  or  hereafter  in  effect, 
pursuant  to  12  CFR  563.9-3(b)(l).  As 
currently  in  effect  that  limitation 

prohibits  an  insured  institution  from 

making  loans  to  any  one  borrower  in  an 


amount  in  excess  of  ten  percent  of  such 
institution's  wathdrawable  accounts  or 
one  hundred  percent  of  its  regulatory 
capital,  whichever  amount  is  less.  The 
Board  believes  such  a  limitation  is 
necessary  with  regard  to  OTC  option 
transactions  to  protect  the  FSUC  fund 
from  undue  risk. 

However,  the  Board  recognizes  that 
specific  counterparties  will  have  varying 
degrees  of  creditworthiness  and  that 
flexibility  in  this  regard  is  desirable. 
Accordingly,  the  amendments  authorize 
approval  by  an  insured  institution's 
Principal  Supervisory  Agent  ("PSA")  of 
proposed  OTC  option  transactions  with 
a  specific  counterparty  in  excess  of  the 
limitations  imposed  by  12  CFR  563.9- 
3(b)(1)  whenever  the  PSA  determines 
that  such  transactions  do  not  subject  the 
FSLIC  to  undue  risk.  In  this  regard,  the 
amendments  direct  the  PSA  to  consider 
the  creditworthiness  of  the  specific 
counterparty,  the  insured  institution's 
experience  with  that  counterparty  and 
with  transacting  in  financial  option  and 
futures  contracts  generally,  the  nature  of 
the  subject  contracts  [e.g.,  matched  or 
unmatched),  and  any  other 
circumstances  deemed  relevant  by  the 
PSA.  In  order  to  limit  processing  delays, 
the  amendments  provide  that  an 
application  will  be  deemed  approved  if 
it  is  not  denied  by  the  PSA  within  10 
calendar  days  from  the  date  the 
application  was  filed. 

The  Board  believes  that  the  prior 
approval  mechanism  for  transactions 
that  exceed  the  applicable  limitations 
will  provide  insured  institutions  with 
necessary  flexibility  in  implementing 
their  investment  and  risk  management 
strategies  while,  at  the  same  time, 
protecting  the  FSUC  fund  from  undue 
risk.  In  addition,  the  Board  notes  that 
the  subject  limitations  are  substantially 
less  stringent  than  the  tentative 
thresholds  for  required  disclosures 
regarding  maximum  credit  risk 
concentrated  in  an  individual 
counterparty  (over  20  percent  of  equity 
and  1  percent  of  total  assets,  or  over  10 
percent  of  total  assets)  as  announced  by 
the  Financial  Accounting  Standards 
Board  ( "FASB ").  See  Financial 
Accounting  Standards  Board,  Exposure 
Draft.  Proposed  Statement  of  Financial 
Accounting  Standards:  Disclosure  about 
Financial  Instruments  (November  30. 
1987). 

U.  Accounting  for  Sliort  Call  Option 
Positions 

A.  The  Proposal 

Based  on  its  desire  to  discourage 
insured  institutions  from  entering  into 
short  call  option  positions  solely  to  take 


advantage  of  a  favorable  regulatory 
accounting  treatment,  the  Board 
proposed  to  amend  12  CFR  563.17-5  to 
require  insured  institutions  to  use  a 
simplified  mark-to-market  approach  to 
account  for  short  call  financial  option 
transactions.  Under  that  approach,  the 
option  commitment  fee  received  for 
writing  a  matched  call  option  would  be 
deferred  until  the  option  expires,  the 
institution  is  called  to  perform  under  the 
option  contract,  or  the  institution  offsets 
its  short  position.  At  the  time  that  an 
institution  terminates  its  short  call 
position  through  one  of  the  above 
methods,  it  would  be  required  to 
aggregate  the  commitment  fee  received 
with  any  resulting  gain  or  loss  on  the 
option  position  and  record  the  net  result 
as  income  or  expense. 

The  Board  noted  in  the  Proposal  its 
belief  that  by  requiring  insured 
institutions  to  recognize  the  net  gain  or 
loss  at  the  time  the  option  position  is 
terminated,  the  resulting  accounting 
would  more  accurately  reflect  the  true 
economic  substance  of  a  short  call  option 
transaction  than  the  existing  accounting 
treatment.  In  addition,  the  Board  notes 
that  such  an  approach  furthers  the 
requirement  in  the  Competitive  Equality 
Banking  Act  of  1987  ("CEBA"),  Pub.  L 
100-86, 101  Stat.  552.  that  the  Board 
and  the  FSLIC  issue  regulations 
prescribing  "uniformly  applicable 
accounting  standards  to  be  used  by  all 
insured  institutions  for  the  purpose  of 
measuring  compliance  with  any  rule  or 
regulation"  promulgated  by  the  Board  or 
the  FSLIC  "to  the  same  degree  that 
generally  accepted  accounting  principles 
are  used  to  determine  compliance  with 
rules  and  regulations  of  the  Federal 
banking  agencies."  ' 

B.  Summary  of  Comments 

Eleven  of  the  commenters  commented 
on  the  accounting  for  short  call  options 
aspect  of  the  Proposal.  Two  of  the 
commenters  supported  the  proposed 
change  in  the  accounting  for  short  call 
options.  Two  other  commenters 
recommended  that  the  Board  not  change 
existing  accounting  rules  until  such  time 
as  the  FASB  establishes  generally 
accepted  accounting  principles 
("GAAP")  for  financial  option 
transactions. 

The  Board  does  not  anticipate  a  FASB 
pronouncement  in  this  area  in  the  near 
future.  For  this  reason,  and  in  light  of 
several  recent  instances  where  misuse 
of  short  call  optionshas  resulted  in  or 
contributed  to  financial  difficulties  for 
insured  institutions,*  the  Board  believes 


that  leaving  the  existing  regulatory 
accounting  rules  unchanged  is  not  a 
viable  alternative.  At  such  time  as 
GAAP  for  financial  option  transactions 
is  clarified,  the  Board  will  reexamine  its 
rules  in  this  area. 

Several  commenters  recommended 
that  short  call  options  be  accounted  for 
on  a  mark-to-market  basis.  Because 
insured  institutions  file  regulatory 
reports  with  the  Board  on  a  monthly 
basis,  such  a  requirement  would 
necessitate  marking  positions  to  the 
market  at  least  monthly.  The  Board  has 
determined  not  to  adopt  such  an 
approach  at  this  time  because  it  exceeds 
the  scope  of  the  Proposal.  Instead,  as 
described  below,  the  amendments 
provided  for  a  simplified  approach 
effectively  requiring  option  positions  to 
be  mariced-to-market  when  such 
position  is  terminated. 

One  commenter,  a  futures  exchange, 
observed  that  the  proposed  accounting 
fails  to  reflect  the  economic  substance 
of  options  transactions.  The  concerns 
raised  could  be  resolved  only  by 
requiring  mark-to-market  accounting  for 
both  the  written  option  position  as  well 
as  the  matched  cash  market  or 
anticipated  transactions.  Such  an 
approach,  although  potentially 
justifiable  on  economic  grounds,  would 
mark  a  substantial  departure  from  an 
historical  cost  accounting  treatment 
tmder  GAAP.  The  Board  has.  therefore, 
determined  not  to  implement  this 
alternative  at  this  time. 

Two  commenters  reconunended  that 
"hedge"  accounting  treatment  should  be 
afforded  a  short  call  option  position 
when  the  options  strike  price  is 
substantially  below  the  market  price  for 
the  underlying  security  (so-called  "deep- 
in-the-money"  option).  "Those 
commenters  made  reference  to  certain 
conclusions  by  the  Accounting 
Standards  Executive  Committee  issued 
on  August  15, 1986,  in  response  to  a 
March  6, 1986  Issues  Paper  by  the 
American  Institute  of  Certified  Public 


'  See  section  402(b)  of  the  CEBA. 
*  For  example,  in  one  instance,  an  institution's 
covered  call  writing  investment  strategy 


degenerated  into  a  large  speculatiueoption  selling 
program.  The  institution  sold  increasing  amounts  of 
call  and  put  options  to  offset  losses  on  previously 
established  option  positions.  The  institution  had 
large  unrealized  losses  resulting  from  the  exercise 
of  short  put  options  against  it,  which  losses  were 
subsequently  offset  by  gains  on  sales  of  securities 
when,  fortuitously,  interest  rates  fell.  The 
institution's  speculative  strategy  could  easily  have 
resulted  in  its  financial  ruin  under  a  different 
interest  rate  scenario.  Such  a  strategy  constitutes  an 
unsafe  and  unsound  practice. 

In  another  instance,  as  part  of  an  interest  rate 
guarantee  program,  an  institution  (through  an 
investment  adviser)  bought  put  options  as 
protection  against  rising  interest  rates.  To  offset  Hie 
cost  of  the  put  purchases,  the  institution  sold  naked 
short  call  options.  When  interest  rates  fell  the 
institution  incurred  substantial  losses,  which  led  to 
its  liquidation. 


Accountants  entitied  "Accounting  for 
Options,"  which  would  permit  hedge 
accounting  treatment  for  deep-in-the- 
money  options. 

The  Board  recognizes  that  a  short  call 
option  that  is  matched  to  a  long  position 
in  a  specific  security  (so-called  "covered 
call")  does  provide  some  protection 
against  price  changes  in  the  matched 
security.  Further,  it  is  recognized  that 
hedge  accounting  treatment  for  deep-in- 
the-money  covered  call  positions  does 
have  some  theoretical  merit  because,  for 
limited  intervals  of  price  decreases  in 
the  underiying  security,  deep-in-the- 
money  covered  call  options  protect 
against  a  loss  in  value  of  the  "covered" 
security.  However,  because  of  the 
calculation  complexities  in  correctly 
accounting  for  such  positions  and 
because  deep-in-the-money  call  options 
are  rarely  sold  by  insured  institutions, 
the  Board  has  determined  that  hedge 
accounting  for  any  short  call  option 
position  would  be  inappropriate. 

Two  commenters  pointed  out  that  call 
writing  can  be  used  effectively  to  hedge 
a  long  security  position  when  the  call 
position  is  periodically  adjusted  to 
"preserve  delta  neutrality."  The  Board 
notes  that  preservation  of  delta 
neutrality  requires  that  position 
adjustments  be  made  on  an  ongoing  and 
frequent  basis  to  insure  that  changes  in 
the  value  of  the  security  being  hedged 
are  exactly  offset  by  changes  in  the 
value  of  the  option  position. 
Consequently,  a  great  deal  of  position 
monitoring  and  adjustment  to  "hedge 
ratios"  is  necessary  to  maintain  delta 
neutrality.  Because  of  an  almost 
constant  need  to  monitor  and  adjust 
positions  and,  as  previously  noted,  the 
complexities  involved  in  hedge 
accoimting.  the  Board  does  not  believe 
applying  hedge  accounting  to^'delta 
neutral"  positions  [i.e.,  a  position  that 
utilizes  the  ratio  of  the  change  in  option 
price  to  the  change  in  price  of  the 
hedged  assets  to  determine  the  precise 
number  of  option  contracts  required  at 
any  point  in  time  in  order  to  offset 
exactly  the  change  in  price  of  the 
hedged  asset)  is  a  practical  alternative. 

C.  Amendments  to  12  CFR  563.17-5 

Having  considered  the  comment 
letters  simimarized  above,  the  Board  is 
adopting  amendments  to  12  CFR  563.17- 
5  regarding  the  accounting  treatment  for 
short  call  financial  option  positions.  The 
amendments  follow  the  simplified  mark- 
to-mari(et  approach  substantially  as 
proposed  in  the  Proposal.  The  Board 
believes  that  the  amendments  will  more 
accurately  reflect  the  true  economic 
substance  of  a  short  call  option 
transaction  and  will  discourage  insured 
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institutions  from  entering  into  such 
positions  solely  to  take  advantage  of  the 
prior  more  favorable  accounting 
treatment. 

Fmal  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  604.  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis. 

1.  Need  For  and  Objectives  of  the  Rule 
These  elements  are  incorporated 

above  in  SUPPLEMENTARY  INFORMATION. 

2.  Issues  Raised  by  Comments  and 
Agency  Assessment  and  Response 

These  elements  are  incorporated 
above  in  SUPPLEMENTARY  INFORMATION. 

3.  Significant  Alternative  Minimizing 
Small-entity  Impact  and  Agency 
Response 

The  amendments  will  allow  smaller 
institutions  greater  access  to  the  OTC 
options  market  than  permitted  under  the 
present  rules.  There  are  no  alternatives 
that  would  be  less  burdensome  than  the 
amendments  in  addressing  the  concerns 
expressed  above  in  SUPPLEMENTARY 

INFORMATION. 

List  of  Subjects  in  12  CFR  Part  563 

Accounting.  Bank  deposit  insurance. 
Investments.  Reporting  and 
recordkeeping  requirements.  Savings 
and  loan  associations. 

Accordingly,  the  Board  hereby 
amends  Part  563.  Subchapter  D.  Chapter 
V.  Title  12.  Code  of  Federal  Regulations, 
as  set  forth  below. 

SUBCHAPTER  D-FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563-OPERATIONS 

1.  The  authority  citation  for  Pari  563 
continues  tu  read  as  follows: 

Authority:  Sec.  1. 47  Stat.  725.  as  amended 
(12  U.S.C.  1421  et  seg);  sec.  5A.  47  Stat.  727. 
as  added  by  sec.  1. 64  Stat.  256,  as  amended 
(12  U.S.C.  1425a):  sec.  5B.  47  Stat.  727,  as 
added  by  sec.  4, 80  Stat.  824,  as  amended  (12 
U.S.C.  1425b);  sec.  17,  47  Stat.  736.  as 
amended  (12  U.S.C.  1437);  sec.  2.  48  Stat.  128, 
as  amended  (12  U.S.C.  1462);  sec.  5.  48  Stat. 
132,  as  amended  (12  U.S.C.  1464);  sees.  401- 
407.  48  Stat.  1255-1260.  as  amended  (12 
U.S.C.  1724-1730):  sec.  408,  82  Slat.  5,  as 
amended  (12  U.S.C.  1730a):  Reorg.  Plan  No.  3 
of  1947. 12  FR  4981.  3  CFR  1943-1948  Comp.. 
p.  1071. 

2.  Amend  S  563.17-5  by  revising 
paragraphs  (a)(4),  and  (c);  by  revising 
the  heading  of  the  paragraph  and  the 
text  of  paragraph  (e)(2);  by  revising 
paragraphs  (g)(2).  (g){3)(ii)(B).  and 
(g)(3)(ii)(C);  by  redesignating  paragraph 
(g)(3)(ii)(D)  as  the  new  paragraph 
(8)(3)(ii)(E):  by  revising  the  new 


paragraph  (g)(3)(ii)(E);  and  by  adding 
new  paragraphs  (a)(13)  and  (g)(3)(ii)(0), 
to  read  as  follows: 

§563.17-5    FkiandaioptioratnMiMetions. 

(a)  Definitions.  '  *  * 

(4)  Financial  options  contract.  An 
agreement  (other  than  an  optional 
delivery  forward  commitment  contract 
to  purchase  and  sell  mortgages  or 
mortgage-backed  securities  when  used 
as  part  of  the  mortgage  loan  origination 
process)  to  make  or  take  delivery  of  a 
financial  instrument  upon  demand  by 
the  holder  of  the  contract  at  any  time 
prior  to  the  expiration  date  specified  in 
the  agreement,  under  terms  and 
conditions  established  either  by — (i)  A 
board  of  trade  designated  as  a  contract 
market  for  the  trading  of  option 
contracts  by  the  Commodity  Futures 
Trading  Commission  ("CFTC")  or  a 
national  securities  exchange  registered 
with  the  Secimties  Exchange 
Commission  (SEC)  or 

(ii)  The  insured  institution  and  a 
"permissible  counterparty,"  as  defined 
in  paragraph  (a)(13)  of  this  section,  that 
are  counterparties  in  an  over-the- 
counter  option  transaction  (other  than 
an  over-the-coiuiter  commodity  option 
transaction  subject  to  the  jurisdiction  of 
the  CFTC  that  is  not  otherwise 
authorized  under  the  Commodity 
Exchange  Act  and  the  regulations 
thereunder). 
***** 

(13)  Permissible  counterparty.  Any 
entity  that  is:  (i)  A  primary  dealer  as 
defined  in  paragraph  (a)(12)  of  this 
section; 

(ii)  A  bank  subject  to  the  regulation 
and  supervision  of  the  Comptroller  of 
the  Currency,  the  Federal  Deposit 
Insurance  Corporation,  or  the  Board  of 
Governors  of  the  Federal  Reserve 
System  and  that  is  in  compUance  with 
applicable  regulatory  capital 
requirements; 

(iii)  An  institution  that  is  subject  to 
the  regulation  and  supervision  of  the 
Federal  Savings  and  Loan  Insurance 
Corporation  and  is  in  compliance  with 
applicable  regulatory  capital 
requirements; 

(iv)  A  broker  or  dealer  registered  with 
the  SEC  and  subject  to  regulation  and 
supervision  by  a  Registered  Securities 
Association  (registered  pursuant  to 
section  15A  of  the  Securities  and 
Exchange  Act  of  1934  ("Exchange  Act")) 
or  a  National  Securities  Exchange 
(registered  piu^uant  to  sections  6  and 
19(a)  of  the  Exchange  Act)  and  that  is  in 
compliance  with  applicable  capital 
requirements; 

(v)  A  government  securities  broker  or 
dealer  registered  with  the  SEC  that  is 
subject  to  examination  and  supervision 


by  a  Registered  Securities  Association 
(registered  pursuant  to  section  15A  of 
the  Exchange  Act)  or  National  Securities 
Exchange  (registered  pursuant  to 
sections  6  and  19(a)  of  the  Exchange 
Act)  and  that  is  in  compliance  with 
applicable  capital  requirements; 

(vi)  A  futures  commission  merchant 
registered  with  the  CFTC  and  that  is  in 
compliance  with  applicable  capital 
requirements; 

(vii)  The  Federal  Home  Loan  Banks: 

(viii)  The  Federal  Home  Loan 
Mortgage  Corporation,  the  Federal 
National  Mortgage  Association,  or  the 
Government  National  Mortgage 
Association;  or 

(ix)  Any  other  entity  that  the  Board, 
upon  application,  determines  to  be 
adequately  regulated,  capitalized,  and 
audited  or  examined  such  that  acting  as 
a  counterparty  in  an  over-the-counter 
options  transaction  with  an  insured 
institution  would  not  entail  substantial 
credit  risks  for  the  institution.  The  Board 
delegates  the  authority  to  consider  and 
approve  such  applications  to  the 
Executive  Director  of  the  Office  of 
Regulatory  Policy.  Oversight  and 
Supervision,  with  the  concurrence  of  the 
General  Counsel,  or  their  respective 
designees. 

*  *        •        •        » 

(c)  Authorized  contracts.  An  insured 
institution  may  engage  in  financial 
option  transactions  using  any  financial 
option  contracts  either — 

(1)  Designated  by  the  CFTC  or 
approved  by  the  SEC;  or 

(2)  Entered  into  with  a  "permissible 
counterparty"  (as  defined  in  paragraph 
{a)(13)  of  this  section)  and  based  upon  a 
financial  instrument  that  the  institution 
has  authority  to  invest  in  or  to  issue. 

*  *        *        •        • 

(e)  Notification,  reporting,  and 
approval.  *  •  • 

(2)  An  insured  institution  shall  not 
engage  in  over-the-counter  financial 
option  transactions  with  any 
permissible  counterparty  unless  such 
counterparty  agrees  to  notify  the  Office 
of  the  Principal  Supervisory  Agent 
("PSA")  of  the  Federal  Home  Loan  Bank 
district  in  which  the  insured  institution 
is  located  immediately  following  the 
entering  into  such  transaction.  An 
insured  institution  shall  not  continue  to 
engage  in  over-the-counter  financial 
option  transactions  with  any 
permissible  counterparty  that  has  failed 
to  so  notify  the  appropriate  PSA  with 
respect  to  previous  over-the-counter 
financial  option  transactions  with  that 
insured  institution.  Notwithstanding  the 
foregoing,  no  insured  institution  shall 
engage  in  a  long  over-the-counter 
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financial  option  transaction  with  a 
speciRc  permissible  counterparty, 
without  obtaining  the  prior  approval  of 
its  PSA,  whenever  the  aggregate 
exercise  value  of  all  long  over-the- 
counter  Hnancial  option  positions  with 
the  counterparty  exceeds  the  limitations 
contained  in  §  563.9-3(b)(l).  A  PSA  may 
approve  any  Hnancial  option  transaction 
whenever  it  determines  that  such 
transaction  does  not  subject  the  FSLIC 
fund  to  undue  risk.  In  making  such 
determinations,  the  PSA  shall  consider 

(i)  The  creditworthiness  of  the  specific 
counterparty, 

(ii)  The  insured  institution's 
experience  with  such  counterparty  and 
with  transacting  in  financial  option  and 
futures  contracts  generally, 

(iii)  The  nature  of  the  subject 
contracts  [e.g..  matched  or  immatched], 
and 

(iv)  Any  other  circumstances  deemed 
relevant  by  the  PSA. 
An  application  to  enter  into  a  financial 
option  transaction  under  this  paragraph 
(e)(2)  shall  be  deemed  approved  if  the 
PSA  does  not  deny  such  application 
within  10  calendar  days  from  the  date 
the  application  was  filed. 
***** 

[g)  Accounting.  *  *  * 

(2)  Option  commitment  fee.  (i)  The 
option  commitment  fee  paid  for  a  long 
position  or  received  from  the  sale  of  a 
short  put  option  shall  be  amortized  to 
income  or  expense  over  the  term  of  the 
option,  except  as  provided  in  paragraph 
(g)(3)(ii)  of  this  section. 

(ii)  The  option  commitment  fee 
received  from  the  sale  of  a  matched 
short  call  option  shall  be  deferred  until 
the  option  position  is  terminated.  The 
option  commitment  fee  received  from 
the  sale  of  an  unmatched  short  call 
option  shall  be  amortized  to  income 
over  the  term  of  the  option. 

(3)  Options  contracts.  *  *  * 
(ii)  •  •  * 

(B)  If  a  commitment  fee  has  not  been 
received  with  respect  to  a  matched 
asset,  the  option  commitment  fee 
(except  if  received  for  the  sale  of  a  short 
call  option]  shall  be  amortized  to  income 
or  expense  over  the  commitment  period 
by  the  straight-line  method; 

(C)  Any  resulting  gain  or  loss  fi-om  an 
option  position  (except  from  a  short  call 
option)  shall  be  treated  as  a  discount  or 
premium  on  the  matched  asset  or 
liability; 

(D)  Any  resulting  gain  or  loss  from  a 
short  call  option  position  shall  be 
recognized  as  income  or  expense  upon 
termination  of  the  option  position; 

(E)  In  the  event  that  an  option  position 
is  not  matched  with  a  cash-market  or 
forward-commitment  position  or  if  the 


cash-market  or  forward-commitment 
position  with  which  an  option  is 
matched  is  sold  or  will  not  occur,  the 
option  shall  be  marked  to  market 

By  the  Federal  Home  Loan  Bank  Board. 
)ohn  M.  Buckley.  Jr., 
Secretary. 

(FR  Doc.  88-16591  Filed  7-21-88:  8:45  am] 
BILUNO  CODE  •720-01-M 

12  CFR  Part  570 

Insurance  of  Accounts;  Interpretive 
Rule;  Federal  Savings  and  Loan 
Insurance  Corporation 

Date:  July  18. 1988. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Interpretive  rule;  delay  of 

effective  date. 

summary:  The  Federal  Home  Loan  Bank 
Board  (the  "Board"),  as  operating  head 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  (the  "FSUC")  is 
delaying  the  effective  date  of  the 
implementation  of  its  interpretive  rule 
on  annuity  accounts.  12  CFR  570.13.  as 
applied  to  certain  annuity  accounts 
opened  before  the  interpretive  rule's 
publication  in  August  1986.  The  Board  is 
taking  this  action  because  it  believes 
that  the  restructuring  of  annuity 
accounts  contemplated  in  its  August 
1986  ruling  is  not  feasible  for  many 
accountholders  and  insured  institutions, 
given  the  constraints  of  IRS  rulings  and 
state  laws. 

EFFECTIVE  DATE:  This  delay  of  effective 

date  is  effective  July  22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Deborah  Dakin,  Regulatory  Counsel, 
Regulations  and  Legislation  Division, 
Office  of  General  Counsel,  (202)  377- 
6445.  Federal  Home  Loan  Bank  Board. 
1700  G  Street,  NW..  Washington.  DC 
20552. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  12  U.S.C.  1728(a).  the  Board  as 
operating  head  of  the  FSLIC  has  issued 
regulations  at  12  CFR  Part  564  (1987) 
(the  "Settlement  of  Insurance 
Regulations")  setting  forth  the  insurance 
coverage  the  FSLIC  provides  to 
institutions  the  accotmts  of  which  it 
insures  ("insured  institutions").  The 
settlement  of  insurance  regulations 
contain  specific  requirements  that  must 
be  satisfied  in  order  for  various  types  of 
accounts  to  qualify  for  separate 
insurance  coverage.  One  such  category 
is  irrevocable  trust  accounts.  Pursuant 
to  12  CFR  564.10  (1987).  "all  trust  estates 
for  the  same  beneficiary  invested  in 
accounts  established  pursuant  to  valid 
trust  arrangements  created  by  the  same 


settlor  (grantor)"  are  insured  up  to 
$100,000  in  the  aggregate,  separately 
from  other  accotmts  of  the  trustee,  the 
beneficiary,  or  the  settlor  of  the  trust.  12 
CFR  561.4  (1987)  defines  "trust  estate"  in 
relevant  part  as  "the  interest  of  a 
beneficiary  in  an  irrevocable  express 
trust  whether  created  by  trust 
instrument  or  statutes,  but  does  not 
include  any  interest  retained  by  tlie 
settlor." 

As  clarified  in  12  CFR  Part  564 
Appendix  Section  G.  in  order  to  qualify 
for  separate  insurance,  "the  trust  must 
be  valid  luider  local  law.  A  trust  which 
does  not  meet  local  requirements,  such 
as  one  imposing  no  duties  on  the  trustee 
or  conveying  no  interest  to  the 
beneficiary,  is  of  no  effect  for  insurance 
purposes.  An  account  in  which  such 
funds  are  invested  is  considered  to  be 
an  individual  account"  Section  564.2(a) 
of  the  settlement  of  insurance 
regulations  provides  that  to  the  extent 
that  rules  of  local  law  enter  into 
insurance  determinations,  the  law  of  the 
jurisdiction  where  the  insured  institution 
is  located  shall  be  applied.  12  CFR 
564.2(a)  (1987). 

Between  1980  and  1983,  a  number  of 
insurance  companies  requested  opinions 
fi-om  the  Board's  Office  of  General 
Counsel  ("OGC")  that  certain  accounts 
at  insured  institutions  were  insurable 
imder  these  trust  accoimt  provisions. 
These  accounts  were  to  be  created  in 
connection  with  annuity  contracts 
issued  by  these  insurance  companies 
and  are  commonly  referred  to  as 
"annuity  accotmts."  While  the  various 
programs  described  in  the  letters 
requesting  OGC  opinions  differed  in 
certain  particulars,  they  all  were  to  be 
established  pursuant  to  statutes  in  effect 
in  a  number  of  states  governing 
accounts  intended  to  fund  life  insurance 
contracts  or  annuity  contracts.  These 
statutes  require  insurance  companies  to 
establish  a  separate  account  which  may 
not  be  reached  by  creditors  of  the 
insurance  company,  for  the  purpose  of 
funding  the  obligations  arising  from  such 
contracts  and  are  commonly  referred  to 
as  "separate  account  statutes."  They 
further  provide  that  amounts  allocated 
to  a  separate  account  are  owned  by  the 
insurance  company  which  establishes 
the  accotmt.  These  statutes  typically 
provide  that  the  insurance  company 
establishing  such  contracts  may  neither 
act  as.  nor  hold  itself  out  as  acting  as. 
trustee  with  regard  to  the  fimds  in  these 
accounts. 

These  annuity  account  programs  were 
also  closely  tied  to  certain  rulings  by  the 
Internal  Revenue  Service  ("IRS") 
regarding  the  tax  status  of  such 
accounts.  In  1980.  the  IRS  reversed 
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certain  earlier  letter  rulings  that  had 
treated  the  insurance  companies  as  the 
owners  of  such  accounts  for  tax 
purposes,  and  provided  that  the  annuity 
holders  would  be  considered  owners  of 
such  funds  and  thus  required  to  include 
earnings  thereon  in  their  gross  income. 
The  IRS  indicated,  however,  that  this 
revenue  ruling  would  not  be  applied 
retroactively  to  funds  placed  in  such 
accounts  in  the  period  between  issuance 
of  the  earlier  opinions  and  the 
revocation  of  such  opinions. 

In  response  to  the  insurance 
companies'  requests,  the  OGC  opined,  in 
a  number  of  letters  issued  between  1980 
and  1963,  that,  regardless  of  provisions 
of  the  separate  account  statutes,  the 
annuity  accounts  proposed  to  be 
established  at  insured  institutions  in 
connection  with  these  annuity  contracts 
would  qualify  for  separate  trust 
insurance  coverage  under  12  CFR  564.10 
(1987).  In  reaching  this  conclusion,  the 
OGC  noted  that  courts  were  prone  to 
treat  similar  arrangements  as  trusts, 
particularly  when  the  existence  of  a 
trust  was  necessary  to  qualify  for  a 
benefit  under  a  federal  statute  such  as 
the  Internal  Revenue  Code.  By  analogy, 
the  OGC  determined  that  courts  might 
be  likely  to  determine  that  the  annuity 
contracts  should  be  treated  as  trusts  for 
purposes  of  FSLIC  insurance  coverage 
despite  the  express  state  law  provisions 
to  the  contrary. 

In  reliance  upon  the  1980-1983 
opinions  of  the  OGC,  a  large  number  of 
accounts  representing  investments  on 
behalf  of  a  large  number  of  annuity 
contract  holders  were  established  at 
FSLIC-insured  institutions.  However, 
between  1983  and  1986,  the  OGC  had 
occasion  to  review  its  earlier  treatment 
of  annuity  accounts  under  the  settlement 
of  insurance  regulations  in  light  of  the 
explicit  provision  in  the  regulations 
requiring  valid  trust  arrangements  for 
irrevocable  trust  coverage  and  the 
equally  explicit  provision  of  the 
separate  account  statutes  that  insurance 
companies  establishing  such  accounts 
owned  such  accounts  and  could  not  act 
as  trustees  with  regard  to  such  accounts. 
During  this  period,  the  OGC  issued  no 
further  opinions  indicating  that  accounts 
that  did  not  otherwise  meet  the 
requirements  of  8§  561.4  and  564.10  of 
the  regulations  would  nevertheless  be 
treated  as  irrevocable  trust  accounts  for 
purposes  of  determining  FSLIC 
insurance  coverage. 

In  August  1986  the  Board  issued  a 
ruling  explicitly  superseding  the  earlier 
opinions  of  its  Office  of  General  Counsel 
on  annuity  accounts.  This  ruling  stated 
that  annuity  accounts  established 
pursuant  to  separate  account  statutes  do 


not  meet  the  requirements  of  the 
settlement  of  insurance  regulations  for 
separate  irrevocable  trust  account 
coverage  because  they  do  not  qualify  as 
valid  trust  arrangements  in  that  the 
separate  account  statutes  explicitly 
provide  that  funds  in  such  accounts 
remain  the  property  of  the  insurance 
company,  not  the  annuity  contract 
holder,  and  that  the  insurance  company 
has  no  power  to  act  as  trustee  for  such 
accounts.  51  PR  29458,  29459  (August  18, 
1986).  codified  at  12  CFR  570.13(b) 
(1987).  The  Board  provided,  however, 
that  application  of  this  interpretation  of 
the  settlement  of  insurance  regulations 
would  be  delayed  until  August  18, 1989. 
This  delay  in  effective  date  was 
intended  to  permit  the  restructuring  of 
the  annuity  accounts  in  accordance  with 
the  requirements  of  the  settlement  of 
insurance  regulations.  The  Board 
suggested  that  such  accounts  might  be 
collateralized  or  restructured  to  fall 
within  the  settlement  of  insurance 
provisions  governing  accounts  held  by 
agents  on  behalf  of  principals,  12  CFR 
564.3(b)  (1987).  See  51  FR  29460  (1986). 

Since  August  1986,  the  Board  has 
examined  in  greater  detail  the  annuity 
accounts  invested  in  FSLIC-insured 
institutions  in  reliance  upon  the  1960- 
1983  opinions  of  the  Board's  Office  of 
General  Counsel.  The  Board  has 
reviewed  the  description  of  the  annuity 
programs  provided  to  OGC  during  that 
period,  has  noted  that  the  programs 
were  in  fact  established  in  the  manner 
described,  and  has  considered  the 
substantial  long-temTlnvestments  made 
in  reliance  upon  these  opinions.  It  has 
also  looked  more  closely  at  the  IRS 
requirements  for  such  accounts, 
applicable  state  laws,  and  the  practical 
implications  of  requiring 
collateralization  of  these  funds. 

It  has  been  and  remains  the  Board's 
long-standing  position  that  advice  or 
opinions  issued  by  its  staff  on  insurance 
matters  are  advisory  only.  See  52  FR 
8611,  8612  (1987);  50  FR  19185, 19194 
(1985);  32  FR  18122, 18122  (1967).  It  has 
also  been  the  Board's  consistent 
position,  however,  that  the  FSLIC  may, 
in  its  discretion,  ratify  such  advice  in 
considering  the  insurance  claims  of 
individual  accountholders  whose 
insurance  coverage  was  the  subject  of 
an  opinion.  Because  the  subsequent 
claim  may  disclose  facts  and  legal 
issues  of  which  staff  was  not  fully 
aware  at  the  time  of  the  advisory 
opinion,  the  FSLIC  is  not  required  to 
ratify  such  advice,  however. 

Upon  review,  the  Board  believes  that 
the  restructuring  of  annuity  accounts 
contemplated  in  its  August  1986  ruling  is 
not  feasible  for  manv  arronnthol.L  -? 


and  insured  institutions,  given  the 
constraints  of  IRS  rulings  and  state  law. 
The  Board  has  therefore  determined  to 
except  certain  annuity  accounts 
("excepted  accounts")  from  the  policy 
set  forth  at  12  CFR  570.13  (1988)  for  the 
duration  of  the  annuity  contracts 
underlying  those  accounts  and,  as 
operating  head  of  the  FSLIC,  to  ratify 
the  advice  given  to  the  accountholding 
insurance  companies  in  considering  any 
FSLIC  insurance  claims  that  may  arise 
on  accounts  opened  in  reliance  on  such 
advice.  Excepted  accounts  are  limited  to 
those  opened  on  or  before  August  18, 
1986,  in  reliance  upon  opinions  of  the 
Office  of  General  Counsel  issued  to  that 
accountholder  or  its  representative 
before  that  date.  Therefore,  the  FSLIC 
will  make  insurance  determinations  on 
funds  held  in  annuity  accounts  at  FSLIC- 
insured  institutions  by  accountholders 
who  requested,  received,  and  relied 
upon  OGC  opinions  on  the  insurance 
coverage  afforded  annuity  accounts 
before  1986  in  accordance  with  the 
interpretations  set  forth  in  those 
opinions. 

As  part  of  its  revision  of  the 
Settlement  of  Insurance  regulations,  the 
Board  is  considering  amending  those 
regulations  to  deal  specifically  with 
annuity  accounts.  As  set  forth  in  the 
August  1986  ruling  the  Board  does  not 
believe  that  such  annuity  accounts  are 
properly  treated  under  the  current 
irrevocable  trust  provisions  of  12  CFR 
564.10  because  they  do  not  constitute 
valid  irrevocable  trusts  under  the  laws 
of  states  that  have  established  separate 
account  statutes.  The  Board  currently 
anticipates  that  the  revised  settlement  of 
insurance  regulations,  containing 
provisions  specifically  dealing  with 
annuity  accounts,  will  be  published  for 
notice  and  comment  well  before  the 
expiration  of  the  grandfathering 
provision  of  12  CFR  570.13.  Such 
revisions  will  govern  annuity  accounts 
not  opened  in  reliance  upon  advice 
given  to  accountholders  or  their 
representatives  in  the  period  between 
1980  and  1986. 

Because  this  is  an  interpretive  rule,  it 
is  exempt  from  the  notice,  comment,  and 
delay-of-effective  date  requirements  of  5 
U.S.C.  553, 12  CFR  508.11.  and  508.14 
(1987). 

List  of  Subjects  in  12  CFR  Part  570 

Savings  and  loan  associations. 

Accordingly,  the  Board  hereby 
amends  Part  570,  Subchapter  D,  Chapter 
V,  Title  12,  Code  of  Federal  Regulations, 
as  set  forth  below 


SUBCHAPTER  D-fEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  570— BOARD  RUUNGS 

1.  The  authority  citation  for  12  CFR 
Part  570  continues  to  read  as  follows: 

Authority:  Sees.  552,  559.  80  Stat.  383.  388. 
as  amended  (5  U.S.C.  552,  559);  sec.  11, 47 
Stat.  733.  as  amended  (12  U.S.C. 
1431(e)(2)(c)):  sec.  5.  48  Stat.  132,  as  amended 
(12  U.S.C.  1464):  sees.  401-403,  405,  407.  48 
Slat.  1255-1257, 1259-1260,  as  amended  (12 
U.S.C.  1724-1726. 1728, 1730):  sec.  414.  as 
added  by  sec.  522, 94  Stat.  165.  as  amended 
(12  U.S.C.  1730g);  Reorg.  Plan  No.  3  of  1947,  3 
CFR,  1943-48  Comp..  p.  1071. 

2.  Amend  §570.13  by  revising 
-paragraph  (c)  to  read  as  follows: 

§  670.13    Insuranc*  of  annuity  accounts. 

(c)  Delay  of  effective  date. 
Application  of  the  interpretation  of  the 
Corporation's  insurance  regulations  set 
forth  in  this  Ruling  shall  be  delayed,  in 
the  case  of  annuity  accounts  opened 
before  August  18, 1986  in  reliance  upon 
opinions  of  the  Board's  Office  of 
General  Counsel,  until  the  expiration  of 
the  annuity  contracts  underlying  those 
accounts. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadins  Y.  Washington. 

Assistant  Secretary. 

(FR  Doc.  88-16594  Filed  7-21-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

IDocfcet  No.  25654;  Amdt  No.  137B] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPS)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 


operations  under  instrument  fl'.ght  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

addresses:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Ofilce  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printi.'ig  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT 
Donald  K.  Funai.  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 


special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  tjT)e8  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  pubhcation  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SLAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  NoUce  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SLAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs.  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnunen*  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  condilicns  existing  or  anticipated 
at  the  affected  ai-ports.  Because  of  the 
close  and  irrunediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedu."^  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  thct  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1379):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
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reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington,  DC  on  July  8, 1968. 
Robert  L.  Goodrich. 
Director  of  Flight  Standards. 

Adf^tioo  of  dw  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revolcing  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  u.t.c.  on  the  dates 
specified,  as  follows: 

PART  97— [  AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348, 1354(a).  1421,  and 
1510:  49  U.S.C.  lOe(g)  (revised.  Pub.  L  97-449, 
January  12. 1983:  and  14  CFR  11.49(b)(2)]. 

§$  •7.23, 97.2$.  97.27, 97.29, 97J1, 97.33  and 
97.3S    [AnMiMted] 

By  amending:  S  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
IDA,  LDA/DME,  SDF,  SDF/DME;  9  97.27 
NDB,  NDB/DME;  S  97.29  ILS,  ILS/DME. 
ISMLS.  MLS,  MLS/DME,  MLS/RNAV; 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SlAPs;  and  5  97.35  COPTER  SIAPs, 
identified  as  follows: 

*  *  *  Effective  September  22, 1968 

Butler.  PA— Butler  County.  ILS  RWY  8,  Atndt. 

4 

•  *  •  Effective  August  25, 1968 

Santa  Monica.  CA — Santa  Monica  Muni, 

NDB-B,Orig. 
Indianapolis,  IN — Indianapolis  Terry,  VOR 

RWY  38.  Amdt.  7 
Indianapolis,  IN — Indianapolis  Terry,  NDB 

RWY  36.  Amdt.  3 
Indianapolis,  IN — Indianapolis  Terry,  RNAV 

RWY  18,  Amdt.  5 
Hammond,  LA— Hammond  Muni,  VOR  RWY 

18.  Amdt.  1 
Hammond,  LA— Hammond  Muni,  VOR  RWY 

31.  Amdt.  2 
Hammond,  LA— Hammond  Muni.  NDB  RWY 

18,  Amdt.  1 
Hammond.  LA — Hammond  Muni,  ILS  RWY 

18.  Amdt.  1 
New  Orleans,  LA— Lakefront.  ILS  RWY  18R. 

Amdt  10 
Baltimore.  MD— Martin  State.  VOR  RWY  14, 

Amdt.  5.  Cancelled 
Beverly.  MA— Beverly  Muni.  LOC  RWY  18, 

Amdt.  4 
Pittsfield,  MA— Pittsfield  Muni,  LOC  RWY  26, 

Amdt  3 


PittsHeld,  MA— Pittsfield  Muni.  NDB  RWY  28, 

Amdt  2 
Boonville,  MO— Jesse  Viertel  Memorial, 

VOR-A,  Amdt  2 
Boonville.  MO— Jesse  Viertel  Memorial  NDB 

RWY  18.  Amdt.  8 
Columbia.  MO— Columbia  Regional,  VOR 

RWY  20,  Orig. 
Columbia.  MO— Columbia  Regional  VOR/ 

DME  RWY  20.  Orig. 
Columbia.  MO— Columbia  Regional  LOC  BC 

RWY  20,  Amdt.  9 
Columbia,  MO— Columbia  Regional,  NDB 

RWY  2,  Amdt.  7 
Columbia,  MO — Columbia  Regional,  ILS 

RWY  2,  Amdt.  11 
Columbia.  MO— Columbia  Regional,  RNAV 

RWY  20,  Amdt  3.  Cancelled 
Columbia.  MO — Columbia  Regional  VOR 

RWY  13,  Amdt.  3.  Cancelled 
Columbia,  MO — Columbia  Regional  VOR 

RWY  13.  Orig. 
Columbia,  MO— Columbia  Regional,  VOR 

RWY  20,  Amdt.  9,  Cancelled 
Columbia,  MO— E  W  Cotton  Woods 

Memorial.  VOR-A,  Amdt  4,  Cancelled 
Columbia.  MO— E  W  Cotton  Woods 

Memorial.  VOR-B.  Amdt  2 
Fulton.  MO— Fulton  Muni,  VOR-A  Amdt.  2 
Fulton.  MO— Fulfon  Muni,  NDB  RWY  5, 

Amdtl 
Fulton.  MC^Fulton  Muni,  NDB  RWY  23. 

Amdtl 
Fulton,  MO— Fulton  Muni,  RNAV  RWY  5, 

Amdtl 
Fulton,  MO— Fulton  Muni  RNAV  RWY  23. 

Orig.,  Cancelled 
Jefferson  City,  MO — Jefferson  City  Meml, 

LOC  BC  RWY  12,  Amdt.  2 
Jefferson  City.  MO— Jefferson  City  Meml. 

NDB  RWY  30.  Amdt.  7 
Sedalia.  MO— Sedalia  Memorial  NDB  RWY 

18,  Amdt.  7 
Sedalia.  MO— Sedalia  Memorial,  NDB  RWY 

36,  Amdt.  7 
Astoria,  OR— Port  of  Astoria,  VOR  RWY  8, 

Amdt.  11 
Sioux  Falls.  SD— Joe  Foss  Field.  VOR  or 

TACAN  RWY  15.  Amdt  17 
Sioux  Falls,  SD— Joe  Foss  Field,  VOR/DME 

or  TACAN  RWY  33,  Amdt  8 
Sioux  Falls.  SD— Joe  Foss  Field,  ILS  RWY  3. 

Amdt  25 
Sioux  Falls,  SD— Joe  Foss  Field,  ILS  RWY  21, 

Amdt  7 
Sioux  Falls,  SO— Joe  Foss  Field.  RADAR-1, 

Amdt  7 
Andrews.  TX— Andrews  County,  NDB  RWY 

15.  Amdt.  1 
Midland.  TX— Midland  International  VOR  or 

TACAN  RWY  16R,  Amdt.  22 
Midland,  TX— Midland  International  VOR/ 

DME  or  TACAN  RWY  34U  Amdt  8 
Midland.  TX— Midland  International  LOC 

BC  RWY  28.  Amdt  12 
Midland.  TX— Midland  International  NDB 

RWY  10,  Amdt  10 
Midland.  TX— Midland  International,  ILS 

RWY  10.  Amdt.  13 
Midland,  TX — Midland  International, 

RADAR-1,  Amdt.  4 
Midland.  TX— Midland  International  RNAV 

RWY  16R,  Amdt.  1 
Midland.  TX— Midland  International  RNAV 

RWY  34U  Amdt.  1 
Gillette.  WY— Gillette-Campbell  County. 
VOR  RWY  16,  Amdt.  6 


Gillette,  WY— Gillette-Campbell  County. 

VOR/DME  RWY  34,  Orig. 
Gillette,  WY— Gillette-Campbell  County. 

NDB  RWY  34.  Orig. 
Gillette,  WY— Gillette-Campbell  County.  ILS 

RWY  34,  Amdt  2 
Sheridan,  WY— Sheridan  County,  VOR  RWY 

13.  Amdt.  5 
Sheridan,  WY— Sheridan  County,  VOR/DME 

31,  Amdt  5 
Sheridaa  WY— Sheridan  County.  NDB  RWY 

31,  Amdt.  1 
Sheridan.  WY— Sheridan  County,  ILS  RWY 

31,  Amdt  1 

•  •  •  EffecUve  June  3a  1988 

Thomson,  GA— Thomson-McDunie  County, 

NDB  RWY  28,  Amdt.  7 
Caldwell,  ID— Caldwell  Industrial,  NDB  RWY 

30,  Amdt.  3 
Norfolk,  NE— Karl  Stefan  Memorial  ILS 

RWY  1.  Amdt  3 
Lubbock,  TX— Lubbock  Intl  LOC  BC  RWY 

35L.  Amdt.  14 
Milwaukee,  WI — Lawrence  ).  Timraerman, 

LOC  RWY  15L.  Amdt  3 
Pohnpei  Island.  Federated  States  of 

Micronesia— Pohnpei  Intl,  NDB/DME  RWY 

9,  Amdt.  4 


$97.27   (Amamtad] 

The  FAA  published  an  Amendment  in 
Docket  No.  25592,  Amdt.  No.  1372  to  Part 
97  of  the  Federal  Aviation  Regulations 
(VOL  53  FR  No.  83  Page  15374;  dated 
Friday,  April  29. 1988)  under  {  97.27 
effective  June  30, 1988,  which  is  hereby 
amended  as  follows: 

Winnsboro,  SC— Fairfield  County,  NDB  RWY 
4,  Amdt  3  EFF  30  June  88.  EffecUve  date 
changed  to  20  OCT  88. 

§97.23    [Amwtdadl 

The  FAA  published  an  Amendment  in 
Docket  No.  25635,  Amdt.  No.  1376  to  Part 
97  of  the  Federal  Aviation  Regulations 
(VOL  53  FR  No.  119  Page  23227;  dated 
Tuesday.  June  21. 1988)  under  {  97.23 
effective  25  AUG  88.  which  is  hereby 
amended  as  follows: 

Marianna,  FL— Marianne  Muni  VOR/DM&- 
B.  Amdt.  2,  EFF  25  AUG  88  and  NDB-C 
Amdt.  1,  EFF  25  AUG  88  are  hereby 
rescinded.  Previous  amendments  remain  in 
effect. 

|FR  Doc.  88-16503  Filed  7-21-88;  8:45  am) 
■NJJNa  coot  4S10-19-II 


Office  Of  the  Secretary 

14  CFR  Parts  234  and  255 

(Docket  No.  44927;  AmdL  No*.  234-S  and 
2S5-6] 

RIN  2105-AB2S 

Airline  Service  QuaRty  Performance 

aocncy:  Office  of  die  Secretary,  DOT. 
ACnow  Final  rule. 


SUMMARY:  The  Department  is  making 
final  its  interim  rule  on  airline  service 
quality  performance,  issued  December 
22, 1987  (52  FR  48395),  that  allowed 
computerized  reservations  system  (CRS) 
vendors  10  days,  instead  of  5  days,  to 
include  in  their  CRS  displays  the  flight 
delay  and  cancellation  information 
submitted  by  participating  air  carriers. 
The  interim  rule  also  required 
participating  carriers  to  assign  a  letter 
code  to  flights  scheduled  to  operate 
three  times  or  less  during  a  month  in 
their  reports  to  CRS  vendors. 
DATE:  This  rule  is  effective  July  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gwyneth  Radloff  or  Sam  Whitehom,  at 
400  7th  St..  SW.,  Washington.  DC  20590, 
(202)  366-9305;  Shelton  Jackson,  at  the 
above  address  or  by  phone  at  (202)  366- 
5397;  or  Robin  Caldwell,  at  the  above 
address  or  by  phone  at  (202)  366-9059. 
SUPPLEMENTARY  INFORMATION:  On 
September  9, 1987,  the  Department  of 
Transportation  (DOT  or  Department) 
published  a  fma)  rule  that  required  14 
air  carriers  to  submit  certain  flight 
performance  data  to  the  Department 
each  month  for  public  dissemination, 
and  to  CRS  vendors  for  incorporation 
into  their  primary  schedule  and 
availability  displays.  The  carriers  must 
provide  this  information  to  vendors  in 
the  form  of  a  single-digit  on-time 
performance  code  summarizing  each 
flight's  monthly  performance  as  reported 
in  the  data  submitted  to  DOT  by  the 
fifteenth  day  of  the  following  month. 
The  final  rule  required  CRS  vendors  to 
include  that  information  on  their 
primary  schedule  and  availability 
displays  within  5  days  after  receiving  it. 
On  October  2, 1987.  the  Air  Transport 
Association  (ATA)  requested  a 
permanent  waiver  of  the  5-day  display 
requirement  (14  CFR  225.4(e)(1))  in  favor 
of  a  10-day  period.  It  stated  that  the 
most  efficient  mechanism  for 
transmitting  the  on-time  performance 
codes  is  for  the  carriers  to  insert  them  as 
an  additional  data  element  in  the  tapes 
they  submit  to  the  vendors  to  update 
their  CRS  schedules.  However,  the  rule's 
monthly  deadlines  for  submitting  and 
displaying  the  summary  codes  precluded 
their  easy  integration  into  the  existing 
process  for  updating  the  CRS  schedule 
displays.  ATA  claimed  diat  CRS 
vendors  generally  arrange  their  loading 
dates  during  low  usage  periods  for  their 
computer  systems,  which  usually  occur 
on  weekends;  these  loading  dates  are 
arranged  a  year  or  more  in  advance. 
Because  of  the  varying  lead  times 
needed  by  carriers  and  the  use  of 
weekends,  data  submitted,  for  example, 
on  the  15th  of  any  month,  particularly  if 
it  falls  in  a  Thursday  or  Friday,  might 


not  be  loaded  by  a  vendor  until  the 
following  weekend  (the  24th  or  25Ui), 
more  than  five  days  later. 

On  December  22, 1987,  the 
Department  issued  an  interim  final  rule 
that  allowed  CRS  vendors  10  days, 
instead  of  5.  to  load  the  performance 
data  into  their  CRS  displays.  The  10  day 
period  gives  vendors  the  fiexibility  they 
need  to  mesh  the  requirements  of  the 
rule  with  existing  industry  practice, 
without  incurring  the  lumecessary  costs 
of  creating  an  independent  reporting 
system  for  this  data.  The  interim  rule 
also  required  that  carriers  assign  the 
letter  "U"  as  the  code  for  any  flight 
scheduled  to  operate  three  times  or  less 
during  a  month  in  their  report  to  CRS 
vendors.  The  Department  determined 
that  the  delay  rate  of  a  flight  with  a 
small  number  of  operations  in  one 
month  may  be  somewhat  misleading  to 
consumers,  particularly  where  a  carrier 
adds  a  flight  with  only  a  few  operations 
during  a  holiday  period.  A  rating  based 
on  only  a  minimal  number  of  operations 
of  that  particular  flight  may  be  an 
imreliable  basis  for  determining  its  on- 
time  performance.  The  use  of  a  letter 
code,  U,  instead  of  number  codes  for 
these  flights  was  deemed  to  be 
consistent  with  the  treatment  of  new 
flights,  which  are  given  the  letter  code 
"N".  However,  carriers  must  continue  to 
submit  on-time  performance  data  on 
these  flights  to  the  Department.  Finally, 
the  rule  made  a  minor  technical  change 
to  reflect  the  involvement  of  third 
parties  in  the  transmission  of  the  data  to 
the  CRS  vendors.  The  rule  requested 
public  comments  on  these  actions; 
however,  no  comments  were  received. 

The  Department  adopts  as  final  the 
interim  nde  without  change.  The  rule 
does  not  affect  the  usefulness  of  the 
data  to  consumers,  and  any  possible 
adverse  impact  of  delaying  the 
availability  of  the  next  month's  data  to 
consumers  for  an  extra  5  days  has  been 
minimal.  It  also  eliminates  the  need  for 
carriers  to  create  and  maintain  a  cosdy 
separate  updating  system  to 
accommodate  our  service  quality 
performance  rule. 

The  Department  has  determined  that 
this  nde  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
tmder  the  Department's  regulatory 
policies  and  procedures,  lliis 
amendment  will  make  only  minor 
changes  that  will  ease  implementation 
of  the  CRS  display  requirement  A 
regulatory  evaluation  was  prepared  in 
developing  the  initial  rule  and  is 
available  in  the  docket.  Therefore,  no 
further  evaluation  is  necessary.  I  certify 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  for  the 
purposes  of  the  Regulatory  Flexibility 
Act.  None  of  the  affected  certificated  air 
carriers  or  CRS  vendors  are  small 
businesses  within  the  meaning  of  the 
Act.  The  Department  also  has  concluded 
that  this  rule  will  not  have  a  significant 
impact  on  the  environment  under  the 
National  Enviroiunental  Policy  Act.  The 
rule  does  not  impose  any  additional 
paperwork  reporting  requirements. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  has  no  federalism 
implication  that  warrants  the 
preparation  of  a  Federalism 
Assessment 

Under  section  553(d)  of  the 
Administrative  Procedure  Act  the 
Department  finds  good  cause  to  make 
this  rule  effective  immediately,  because 
the  rule  relieves  a  restriction  and  is 
already  in  effect 

List  of  Subjects 

14  CFR  Part  234 

Advertising,  Air  carriers.  Consumer 
protection,  Reporting  requirements. 
Travel  agents. 

14  CFR  Part  255 

Advertising,  Air  carriers.  Air 
transportation-foreign,  Antitrust 
Consumer  protection.  Essential  air 
service,  Travd  agents. 

Accordingly,  the  interim  final  rule 
amending  14  CFR  Parts  234  and  255, 
published  at  52  FR  48395  on  December 
22, 1987,  is  adopted  as  a  final  rule 
without  change. 

Issued  in  Washington,  DC.  on  )u!y  15, 1988. 
Mimi  Dawson, 

Acting  Secretary  of  Transportation. 
[FR  Doc.  88-16502  Filed  7-21-88:  8:45  am] 
BILLING  CODE  «91»-«2-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  140 

Conduct  of  Members  and  Employees 
of  the  Commission 

AGENCY:  Commodity  Futiucs  Trading 
Commission. 

action:  Final  rule. 

summary:  The  rule  revises  the 
Commission's  Code  of  Conduct  for 
commission  members  and  employees. 
Section  140.735-8(a)  of  the  Commission's 
Code  of  Conduct  17  CFR  140.735-«(a). 
generally  prohibits  Commission 


27»78  Federal  Ragtoter  /  Vol.  53.  No.  141  /  Friday.  July  22.  1986  /  Rules  and  Regulation» 


members  or  employees  from  accepting 
any  gift,  meal,  entertainment  or  other 
thing  of  monetary  value  from  an 
organization  or  person  with  whom  they 
transact  official  business.  Section 
140.73S-8(b)  of  the  Code  of  Conduct,  17 
CFR  140.735-6(b),  provides  several 
exceptions  to  this  general  prohibition. 
The  rule  change  permits  Commission 
members  and  employees  to  accept  food 
and  refreshments  at  certain  meetings 
and,  under  certain  circumstances,  at 
widely-attended  events  sponsored  by 
what  otherwise  might  be  prohibited 
sources,  provided  that  the  General 
Counsel  approves  such  acceptance  in 
advance. 

EFFECTIVE  DATE  August  22.  igea 
FOR  FURTHEfl  INFOHMATION  CONTACT: 

Susan  M.  Milligan,  Attorney,  Office  of 
the  General  Counsel,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW.,  Washington,  DC  20581. 
Telephone:  (202)  254-7110. 
SUPPLEMENTARY  INPORMATKNC  On  April 
22. 1988,  the  Commission  published  for 
public  comment  a  proposal  to  revise  its 
Code  of  Conduct,  17  CFR  140.735-1  et 
seq.  (1986),  which  generally  establishes 
ethical  standards  for  Commission 
members  and  employees.  53  FR  13288. 
The  revisions  were  proposed  to  conform 
the  Commission's  Code  of  Conduct  to  an 
October  23, 1987  Office  of  Government 
Ethics  memorandum  interpreting 
ExecuUve  Order  11222  and  5  CFR 
735.202  as  precluding  Commission 
members  and  employees  from  accepting 
food  and  refreshment  at  certain  widely- 
attended  gatherings  absent  an 
amendment  to  the  Commission's  Code 
of  Conduct.  The  Commission  received 
no  comments  in  response  to  the  notice 
of  proposed  rulemaking  and  has  decided 
to  adopt  the  rule  as  proposed. 

The  rule  will  permit  Commission 
members  and  employees  to  accept  food 
and  refreshments  at  widely-attended 
events  sponsored  by  what  otherwise 
might  be  prohibited  sources,  provided 
that  the  General  Counsel  approves  such 
acceptance  in  advance.  The  General 
Counsel's  determination  shall  be  made 
after  consideration  of  the  factors  set 
forth  in  the  rule.  The  Conunission's 
action  relates  solely  to  agency 
organization,  procedure,  and  practice. 

Regulatory  Flexibility  Act;  Paperwork 
Reduction  Act 

The  Regulatory  Flexibility  Act,  7 
U.S.C.  601  et  seq.,  requires  agencies  to 
consider  the  impact  of  proposed  rules  on 
small  entities.  It  is  not  anticipated  that 
these  revisions  to  the  Code  of  Conduct 
will  impose  any  new  biuden  on  small 
entities.  Accordingly,  the  Chairman,  on 
behalf  of  the  Commission,  hereby 


certifies  pursuant  to  5  U.S.C  e0S(b)  that 
the  rule  promulgated  herein  mil  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  the  rule  adopted  herein  does 
not  contain  a  collection  of  information 
requirement,  or  an  "infomiation 
collection  request"  within  the  meaning 
of  44  U.S.C.  3502(4),  the  Commission  has 
determined  that  the  provisions  of  the 
Paperwork  Reduction  Act  do  not  apply. 

List  of  Subjects  in  17  CFR  Part  140 

Commodity  futures,  Conflict  of 
interests,  Ethics,  Organizations  and 
functions. 

PART  140-{AMENDED] 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
sections  2(a](ll),  6a(5).  and  9(d)  of  Uie 
Commodity  Exchange  Act.  7  U.S.C.  4a(j) 
and  12a(5),  and  Pub.  L  99-641,  Executive 
Order  11222,  3  CFR  1964-65  Comp.,  as 
amended,  and  5  CFR  735-104,  amends 
its  Code  of  Conduct,  Subpart  C  of  Part 
140  of  Chapter  I  of  Tide  17  of  the  Code 
of  Federal  Regulations  as  specified 
below: 

1.  The  authority  citation  for  Part  140, 
Subpart  C  continues  to  read  as  follows: 

Audiarity:  Sec.  8a(5).  49  Stat.  1501,  as 
amended  (7  U.S.C.  12a(S):  E.0. 11222. 3  CFR. 
1964-1965  Comp.:  5  CFR  735.104. 

9140.73S-8    [Amended] 

2.  Section  140.735-8(b)  is  revised  to 
read  as  follows: 

•        *        •        •        * 

(b)  Exceptions.  This  paragraph  does 
not  apply: 

(1)  To  things  of  nominal  value; 

(2)  When  the  circumstances  make  it 
clear  that  it  is  obvious  family  or 
personal  relationships  rather  than  the 
business  of  the  persons  concerned 
which  govern  and  are  the  motivating 
factors; 

(3)  When,  on  infrequent  occasions, 
food  and  refreshments  of  nominal  value 
are  offered  in  the  ordinary  course  of  a 
luncheon  or  dinner  meeting  or  other 
meeting;  '* 


'••  For  lh«  purpo«e»  of  paragraph  (b)(3)  of  tW« 
■ection.  the  Office  of  GovemnMBl  Bifaic*  of  the 
Office  of  PerMonel  Mu^emnt.  ha*  deflned  Iht 
term  "meeting"  to  mean  •  luncheon,  dinner,  or  other 
meeting  attended  by  a  large  gr«>up  at  wUch  the 
Commiision  member  or  employee  is  the  gueet 
•peaker.  or  a  aieeting  at  wMch  food  or  lefieahmenl 
ia  brought  in  to  fadliuie  the  oonWniiarwe  of  the 
work  and  is  not  ilaelf  the  focua  of  the  meeting.  See 
October  23. 1987  Memorandum  Re:  AocepUnce  of 
Food  and  Refreahmenti  l>y  Executive  Branch 
Employeea  frao  Donald  E.  Campbell.  Acting 
Director,  Office  of  Covcnwient  Ethics  at  4-ft. 


(4)  When  unsolicited  advertishig  or 
promotional  materials,  sach  as  pens, 
pencils,  note  pads,  calendars  and  other 
items  of  nominal  value  are  offered; 

(5)  When  local  transportation  is 
provided  to  the  member  or  employee 
while  he  is  on  official  business  and 
alternative  arrangements  are 
impracticable; 

(6)  When  the  Commission,  after  due 
consideration,  detennines  that  an 
exception  is  warranted  and  appropriate 
in  a  particular  situation; 

(7)  To  customary  loans  from  banks  or 
other  financial  institutions  on  customary 
ternu  to  finance  proper  and  usual 
activities  of  employees  such  as  home 
mortgage  loans; 

(8)  If  the  General  counsel  approves  in 
advance,  to  reasonable  travel  and 
subsistence  expense  reimbursement  by 
potential  employers  provided  the 
Commission  member  or  employee  is 
engaged  in  bona  fide  post-Commission 
employment  negotiations  and  is  not  on 
official  business  at  the  time;  or 

(9)  If  the  General  Counsel  approves  in 
advance,  to  attendance  and  acceptance 
of  food  and  refreshments  served  at 
widely-attended  group  events.  In 
deciding  whether  Commission  members 
and  employees  may  attend  and  accept 
food  and  refreshments  at  such  group 
events,  the  General  Counsel  will 
consider  whether 

(i)  It  is  in  the  Conunission's  interest 
that  the  Commission  member  at 
employee  attend  the  event  where  food 
and  refreshments  are  being  served; 

(ii)  The  sponsor  of  the  event  is  an 
individual  or  entity  that  is  regulated  by 
the  Commission,  or  an  individual  or 
entity  that  has  some  other  business 
connection  with  the  Commission  or  is 
directly  involved  in  a  matter  pending 
before  the  Ck>nunission  so  that  the 
timing  or  other  drciunstances 
surrounding  the  event  would  create  an 
appearance  of  impropriety  that 
outweighs  the  agency's  interest  in  the 
Commission  member's  or  employee's 
attendance; 

(iii)  The  event  will  be  of  mutual 
interest  to  the  government  and  industry 
such  as  a  reception,  seminar, 
conference,  industry  trade  fair,  or 
training  session,  whose  informational 
value  is  not  merely  incidental  to  its 
entertainment  value  (In  instances  where 
the  Coounission  has  paid  for  a  member's 
or  employee's  admission  to  a  conference 
or  seminar,  the  member  or  employee 
may  participate  in  all  events  hosted  by 
the  conference  organizers  as  part  of  the 
paid  admission.  However,  attendance 
and  acceptance  of  food  and 
refreslmients  at  receptions  and  other 
events  hosted  by  parties  other  than  the 
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conference  sponsor,  but  held  during  the 
course  of  the  conference,  must  be 
approved  in  advance  by  the  General 
Counsel  in  accordance  with  the 
requirements  of  this  section); 

(vi)  The  food  and  refreshments  offered 
in  conjunction  with  the  event  will  be 
excessive; 

(v)  There  are  any  other  relevant 
factors  that  should  be  considered  in 
reaching  a  determination. 
•        *        •        •        • 

Issued  in  Washington,  DC  on  July  19. 1988 
by  the  Commission. 

lean  A  Webb. 

Secretary  to  the  Commission. 

[FR  Doc  88-16590  Filed  7-21-88;  8:45  am] 

MUJNQ  CODE  MSI-Ot-M 


DEPARTMENT  OF  LABOR 

OccupatiofMl  Safety  and  Health 
Admlniatration 

29  CFR  Parts  1910, 1915. 1917. 1918. 
1926,  and  1928 

Hazard  Communication 

AOENCV:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 

ACTION:  Notice  regarding  enforcement  of 
the  Hazard  Communication  Standard. 

SUMMAIIV:  On  August  24, 1987,  OSHA 
revised  its  Hazard  Communication 
Standard  (HCS)  (52  FR  31852)  to  expand 
the  scope  of  the  industries  covered  by 
the  rule  from  the  manufacttuing  sector 
to  all  industries  where  employees  are 
exposed  to  hazardous  chemicals.  The 
revised  rule  required  the  non- 
manufacturing  sector  of  industry  to  be  in 
full  compliance  with  its  provisions  May 
23, 1988.  The  U.S.  Court  Appeals  for  die 
Third  Circuit,  however,  has  stayed  the 
rule  with  respect  to  the  construction 
industry.  This  document  provides 
additional  notice  to  employers  in  all 
non-manufactiuing  industries  other  than 
construction  that  the  rule  is  in  effect. 
Beginning  August  1, 1988,  OSHA  will 
check  for  compliance  with  the  HCS  in 
all  programmed  inspections  in  covered 
non-manufacturing  industries. 

EFFECTIVE  DATES:  The  revised  rule  has 
been  in  effect  for  all  manufacturing 
establishments  and  for  all  non- 
manufactiuing  establishments  other 
than  construction  since  June  24, 1988. 
Compliance  with  the  rule  will  not  be 
checked  during  programmed  inspections 
in  covered  non-manufactiuing 
establishments  until  August  1, 1988. 
Section  1926.59  of  Title  29  of  the  Code  of 
Federal  Regulations  is  temporarily 
stayed,  elective  June  24, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster,  Office  of 
Information  and  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration,  2(X)  Constitution 
Avenue  NW.,  Room  N3647,  Washington, 
DC  20210;  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  The  HCS 
requires  employers  to  establish  hazard 
communication  programs  to  transmit 
information  on  the  hazards  of  chemicals 
to  their  employees  by  means  of  labels 
on  containers,  material  safety  data 
sheets,  and  training  programs.  The 
original  rule,  which  was  promulgated  on 
November  25, 1983,  covered  employees 
exposed  to  hazardous  chemicals  in  the 
manufacturing  sector  of  industry.  The 
August  24, 1987,  modified  rule  expanded 
coverage  to  all  employees  exposed  to 
hazardous  chemicals,  thus  providing 
protection  for  those  in  non- 
manufacturing  employments  as  well  as 
manufacturing  (codified  at  29  CFR 
1910.1200, 1915.99, 1917.28, 1918.90.  and 
1926.59). 

The  August  1987  rule  was  scheduled 
to  become  fully  effective  on  May  23, 
1988.  On  May  20, 1988,  die  U.S.  Court  of 
Appeals  for  the  District  of  Coliunbia 
Circuit  transferred  several  consolidated 
cases  challenging  the  standard  to  the 
U.S.  Coiut  of  Appeals  for  the  Third 
Circuit,  and  in  the  interim,  ordered  an 
administrative  stay  of  the  revised 
standard  "until  the  Third  Circuit  ruled 
on  the  emergency  motion  for  stay" 
which  had  been  filed  by  petitioners 
representing  the  construction  industry. 

On  June  24, 1988,  the  Third  Circuit 
issued  an  order  granting  the  stay 
requested  by  construction  industry 
representatives.  On  July  8, 1988,  the 
Third  Circuit  clarified  its  earlier  order 
stating:  "The  order  entered  on  Jime  24, 
1988,  is  clarified  to  make  clear  that  the 
stay  applies  only  with  respect  to 
construction  employers  in  the  non- 
manufacturing  sector." 

OSHA  knows  that  some  employers  in 
the  non-manufacturing  sector  are 
unaware  of  the  Third  Circuit's  order  and 
clarification  and  that  others  are  unsure 
whether  they  must  comply  with  the 
revised  HCS  at  this  time.  This  document 
provides  additional  notice  to  employers 
and  employees  in  the  non-manufacturing 
sector  that  the  HCS  is  in  effect  for  all 
industry  sectors  except  construction.  In 
addition,  as  a  matter  of  enforcement 
policy,  OSHA  will  not  check  covered 
non-manufacttu'ers  for  compliance  with 
the  HCS  dtuing  programmed  inspections 
until  August  1, 1988. 

The  tweuly-five  (25)  states  with 
OSHAiapproved  State  plans  and  their 
own  hazkrd  communication  rules  are 
not  bound  by  the  Court's  action.  Those 


which  have  voluntarily  honored  the  stay 
are  expected  to  similarly  begin 
enforcement  in  the  non-manufacturing 
sector. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210, 
under  authority  of  section  8  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  657);  and  5  U5.C.  553 
(b)(A),  (d)(2). 

List  of  Subjects  In  29  CFR  Parts  ISlt. 
1915. 1917. 1918. 1928.  and  1928 

Hazard  communication.  Occupational 
safety  and  health,  Right-to-know, 
labeling.  Material  safety  data  sheets. 
Employee  training. 

Signed  at  Washington.  DC.  this  18th  day  of 
July  1988. 

John  A.  Pendergrass, 

Assistant  Secretary  for  Occupational  Safety 

and  Health. 

[FR  Doc.  88-16468  Filed  7-21-88:  8:45  am] 

BIUJNO  CODE  4S10-2S4I 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal— 
interest  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Han  Assets  Following  Mass 
WiUidrawal  (29  CFR  Part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  imder  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  August  1988. 
effective  date:  August  1, 1988. 
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POM  FUflTHER  INFONMATKNI  CONTACT: 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500).  Pension 
BeneHt  Guaranty  Corporation,  2020  K 
Street  NW..  Washington.  DC  20006;  202- 
778-«820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
PBGC  finds  that  notice  of  and  public 
conunent  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  Hndings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  {See  5  U.S.C.  533  (b)  and  (d).) 


Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  cost 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  SubjecU  in  29  CFR  Part  2678 

Employee  benefit  plans.  Pensions. 


In  consideration  of  the  foregoing.  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOU.OWINQ  MASS  WITHDRAWAL 

1.  The  authority  citation  for  Part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
1390(c)(1)(D).  and  1441(b)(1). 

2.  In  i  2676.15.  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

S  2676.15    IntwwL 


(c)  Interest  rates. 


For  valuation  dates  occurring  in  the 
month — 


TTw  values  0(4 


h       it        if        U         4 


1,1         in 


1,4  in        »> 


August  1968 09875     .095     .08     .085     .08     .07375     .07375     .07375     .07375     .07375     .0675     .0675     .0675     .0675     .0875     .08 


Issued  at  Washington,  DC.  on  this  5th  day 
of  )uly  1988. 
Kathleen  P.  Utgoff, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
|FR  Doc.  88-16509  Filed  7-21-68;  8:45  am] 

■HXMOCOOC  77M-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coaet  Guard 
33  CFR  Part  117 

[CGoe-e6-05] 

Drawl>rktge  Operation  Regulations; 
Atdwfalaya  River,  LA 

AOENCV:  U.S.  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the  Kansas 
City  Southern  Railway  Company,  the 
Coast  Guard  is  changing  the  regulation 
governing  the  operation  of  the 
swingspan  railroad  bridge  over  the 
Atchafalaya  River,  mile  133.1  above  the 
mouth  of  the  waterway  (upstream  from 
Atchafalaya  Bay),  at  Simmesport. 
Louisiana,  by  permitting  the  draw  to 
remain  closed  at  all  times;  except  that, 
the  draw  will  be  required  to  open  on 
signal  when  at  least  three  hours 
advance  notice  is  given.  This  change  is 
being  made  because  of  infrequent 
requests  to  open  the  draw.  This  action 


will  relieve  the  railroad  from  having  a 
bridgetender  on  duty  at  the  bridge  on  a 
full  time  basis  and  will  still  provide  for 
the  reasonable  needs  of  navigation. 
effective  date:  This  regulation 
becomes  effective  on  August  22. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  Wachter.  Bridge 
Administration  Branch,  Eighth  Coast 
Guard  District,  telephone  (504)  589-2965. 
SUPPtCMENTARY  INFORMATION:  On  28 
April  1988,  the  Coast  Guard  published  a 
proposed  rule  (53  FR 15235)  concerning 
this  amendment.  The  Commander, 
Eighth  Coast  Guard  District,  also 
published  the  proposal  as  a  Public 
Notice  dated  3  May  1988.  In  each  notice 
interested  parties  were  given  until  13 
]tme  1988  to  submit  comments. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and 
Conunander  ].  A.  Unzicker,  project 
attorney. 

Discussion  of  Comments 

Two  letters  of  comment  were  received 
about  the  proposed  rule  change.  The 
National  Marine  Fisheries  Service  and 
the  Federal  Emergency  Management 
Agency  offered  no  objection  to  the 
proposed  rule  change.  A  review  of  the 
bridgetender's  log  of  openings  for  the 
past  five  years  shows  that  the  draw  has 
been  opened  for  the  passage  of  vessels 
an  average  of  1.85  times  per  week.  There 


was  no  pattern  to  the  bridge  openings  to 
indicate  that  vessel  traffic  is 
significantly  heavier  or  lighter  during 
any  particular  month  or  season  of  the 
year,  with  the  exception  of  low-water 
period  in  August  and  September,  when 
virtually  all  vessels  can  pass  under  the 
bridge.  Outside  the  low-water  period, 
the  draw  opened  for  the  passage  of 
vessels  an  average  of  2.2  times  per 
week.  Therefore,  the  final  rule  is 
imchanged  from  the  proposed  rule  as 
published  in  (53  FR  15235)  on  28  April 
1988. 

Three  hours  advance  notice  for 
opening  of  the  draw  can  be  made  by 
placing  a  collect  call  at  any  time  to  the 
Kansas  City  Southern  Railway  Company 
Chief  Dispatcher  at  Shreveport, 
Louisiana,  telephone  (318)  227-7028.  To 
provide  for  leeway  in  the  appointed 
vessel  arrival  time,  a  bridgetender  will 
be  at  the  bridge  at  least  one-half  hour 
before  the  appointed  opening  time,  and 
the  tender  will  remain  at  least  one-half 
hour  after  the  appointed  time  for  a  late 
arriving  vessel. 

EcoDomic  Assessment  and  Certification 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  ftill 
regulatory  evaluation  is  unnecessary, 
llie  basis  for  this  conclusion  is  that  the 
number  of  vessels  passing  requiring 
opening  of  the  bridge  averages  only  1.85 
per  week.  Since  the  economic  impact  of 
this  proposal  is  expected  to  be  minimal, 


the  Coast  Guard  certifies  that  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

§  117.422    [RedeslgnalMl  from  1 17.423] 

2.  Section  117.423  [Amite  River)  is 
redesignated  as  S  117.422  and  a  new 
§  117.423  is  added  to  read  as  follows: 

§  1 1 7.423    Atctiaf alaya  River. 

The  draw  of  the  Kansas  City  Southern 
Railway  bridge,  mile  133.1  (mile  5.0  on 
N.O.S.  Chart)  above  the  mouth  of  the 
waterway,  at  Simmesport,  shall  open  on 
signal  if  at  least  three  hours  advance 
notice  is  given. 

Dated:  July  1. 1988. 
W.F.  Merlin. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Eighth  Coast  Guard  District 
(FR  Doc.  88-16497  Filed  7-21-88;  8:45  am] 
BIUJNG  COOE  4910-14-M 


33  CFR  Part  165 
[CCG0788  20] 

Security  Zone  Regulations;  Savannah 
River,  Savannah,  GA 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  security  zone  around  the 
vessels  USNS  ALTAIR  and  USNS 
ALGOL  while  they  are  in  transit  in  the 
Savannah  River  and  moored  at  Garden 
City  Terminal,  Georgia  Ports  Authority, 
Savannah,  GA.  This  security  zone  is 
needed  to  safeguard  the  vessels  ALTAIR 
and  ALGOL  against  possible  destruction 
from  sabotage  or  other  subversive  acts. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  or  about  15  August 
1988  end  terminates  on  or  about  17 
August  1988.  It  becomes  effective  again 
on  or  about  20  August  1968  and 
terminates  on  22  August  1988,  unless 


sooner  terminated  by  the  Captain  of  the 
Port. 

FOR  FURTHER  INFORMATION  CONTACT  LT 

T.F.  Mann.  Readiness  Planning  Officer, 
Marine  Safety  Office,  P.O.  Box  8191, 
Savannah,  GA  31412-8191,  (912)  944- 
4371. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  There  was  not  sufficient 
time  to  publish  proposed  rules  in 
advance  of  the  event  and  delaying  the 
event  is  contrary  to  national  interest 
since  immediate  action  is  needed  to 
prevent  possible  damage  to  the  USNS 
ALTAIR  and  USNS  ALGOL  or  their 
cargoes. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
T.F.  Mann.  Project  Officer,  Captain  of 
the  Port  Savannah  and  LCDR  S.T.  Fuger, 
Project  Attorney,  Seventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation  is 
projected  to  begin  on  15  August  1988, 
and  continue  through  22  August  1988. 
The  event  is  REFORGER-88,  a  military 
exercise  involving  the  transit  of  the 
vessels  USNS  ALTAIR  and  USNS 
ALGOL  in  the  Savannah  River  and 
loading  at  the  Garden  City  Terminal, 
Georgia  Ports  Authority,  Savannah,  GA 
between  15  August  and  22  August  1988. 
This  security  zone  is  necessary  to 
protect  the  USNS  ALTAIR  and  USNS 
ALGOL  while  they  are  participating  in  a 
military  outload  exercise  at  a 
commercial  port  facility.  This  action  will 
minimize  the  hazards  to  the  vessels 
USNS  ALTAIR  and  USNS  ALGOL,  its 
personnel  and  cargo  of  possible  damage 
from  any  person  or  persons.  This 
regulation  is  issued  pursuant  to  50 
U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation, 
(water).  Security  measures.  Vessels. 
Waterways. 

Regulations 

In  consideration  of  the  foregoing. 
Subpart  D  of  Pari  165  of  Title  33,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  CFR  1.05-l(g).  6.04-1.  6.04-6. 
33  CFR  160.5  and  165.33. 


2.  A  new  §  165.T33  is  added  to  read  as 
follows: 

§  165.T33    Security  Zone:  Savannah  River, 
Savanneh,GA. 

(a)  Location.  The  following  area  is  a 
security  zone:  A  perimeter  of  100  feet  in 
every  direction  from  the  vessels 
ALTAIR,  D550722.  and  ALGOL, 
D545201.  while  they  are  transiting  the 
Savaimah  River  and  moored  at  Garden 
City  Terminal,  Georgia  Ports  Authority, 
Savannah,  GA. 

(b)  Regulations.  (1)  In  accordance  with 
the  general  regidations  in  S  165.33  of  this 
part  entry  into  this  zone  is  prohibited 
tuiless  authorized  by  the  Captain  of  the 
Port  Savannah,  GA.  Section  165.33  also 
contains  other  general  reqiurements. 

(c)  Effective  Date.  This  regulation 
becomes  effective  on  or  about  15  August 
1988,  upon  the  arrival  of  the  vessel 
ALTAIR  at  the  entrance  to  the 
Savannah  River,  Savannah,  GA,  it 
terminates  or  or  about  17  August  1988 
with  the  departure  from  the  entrance  to 
the  Savannah  River  of  the  vessel 
ALTAIR.  It  again  becomes  effective  on 
or  about  20  August  1988,  upon  the 
arrival  of  the  vessel  ALGOL  at  the 
entrance  to  the  Savannah  River, 
Savannah,  GA,  it  terminates  on  22 
August  1988.  upon  the  departure  from 
the  entrance  to  the  Savannah  River  of 
the  vessel  ALGOL,  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Savannah.  Changes  to  the  effective 
dates  will  be  by  Captain  of  the  Port 
order  as  promiilgated  by  a  Notice  to 
Mariners. 

Dated:  )uly  6. 1988. 
R.C.  Wigger, 

Commander,  U.S.  Coast  Guard,  Captain  of  the 

Port. 

[FR  Doc.  68-16413  Filed  7-21-88: 8:45  am] 

BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
ttie  Army 

33  CFR  Part  334 

Restricted  Area  in  the  Waters 
Contiguous  to  the  Naval  Air  Station, 
Pensacola,  FL 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Final  rule. 

summary:  The  Corps  of  Engineers  is 
hereby  establishing  a  restricted  area  in 
the  waters  contiguous  to  the  Naval  Air 
Station  at  Pensacola,  Escambia  County, 
Florida.  The  purpose  of  the  restricted 
area  is  to  provide  additional  safety  and 
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security  for  personnel  and  facilities  at 

the  naval  air  station. 

EFFECTIVE  DATE:  August  22. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lonnie  Shepardson  at  (904)  791-1677 

or  Mr.  Ralph  T.  Eppard  at  (202)  272-1783. 

SUPPLEMENTARY  INFORMATION:  The 

Corps  of  Engineers  published  this  rule 
as  a  proposed  rule  on  February  9. 1988. 
with  the  comment  period  expiring  on 
March  10. 1988.  No  objections  to  the 
establishment  of  this  Restricted  Area 
were  received.  We  are  publishing  these 
rules  as  proposed  except  for  paragraph 
(b)(1)  which  contained  an  ambiguous 
statement  regarding  non-military  United 
States  vessels.  The  subparagraph  is 
clarified  by  stating  that  the  prohibition 
applies  to  all  craft  except  United  States 
military  vessels. 

Economic  Assessment  and  Certincation 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  provisions  of  Executive 
Order  do  not  apply.  The  Department  of 
the  Army  certifies  that  this  proposal  will 
have  no  signiHcant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation. 
Danger  zones. 

In  consideration  of  the  foregoing,  the 
Department  of  the  Army  is  amending 
Part  334  of  Title  33  to  read  as  follows: 

PART  334— DANGER  ZONES  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266:  (33  U.S.C.  1)  and  40 
Stat.  892:  (33  U.S.C.  3) 

2.  Section  334.778  is  added  as  follows: 

§  334.778    Pansacota  Bay  and  watara 
contiguoua  to  tha  Naval  Air  Station, 
Panaacola,  FL;  raatrlctad  araa. 

(a)  The  area:  Beginning  at  a  point  on 
the  northerly  shoreline  of  Grande  (Big 
Lagoon  at  Point  1.  Latitude  30*19'42'N.. 
Longitude  87*21'06"W.,  proceed 
southeasterly  to  Point  2,  Latitude 
30°19'27"N.,  Longitude  87°21'03'W.; 
thence,  northeasterly,  paralleling  the 
shoreline  at  a  minimum  distance  of  500 
feet  offshore,  to  Point  3,  Latitude 
30*19'48'N..  Longitude  87*19'35'W.; 
thence,  maintaining  a  minimum  distance 
of  500  feet  offshore  or  along  the 
,  northerly  edge  of  the  Gulf  Intracoastal 
Waterway  Channel  (whichever  is  less), 
continue  to  Point  4.  Latitude  30'20'00'N.. 
Longitude  87*19'03'W.;  thence, 
maintaining  a  minimum  distance  of  500 
feet  offshore  for  the  remainder  of  the 
area  to:  PT  5,  Latitude  30*20'31'N., 


Longitude  87*16'01'W;  Thence  to  PT  6, 
Latitude  30*21 'll'N..  Longitude 
87*15'29' W;  Thence  to  PT  7,  Latitude 
30*22'26'N..  Longitude  87'15'43'W: 
Thence  to  PT  8,  Latitude  30*22'39"N.. 
Longitude  87*16'08' W;  Thence  to  PT  9. 
Latitude  30'22'17'N.,  Longitude 
87*1609' W:  Thence  to  PT  10.  Latitude 
30*22'18"N..  Longitude  87*16'35'W; 
Thence  to  PT  11.  Latitude  30*22'09'N.. 
Longitude  87*17'10"W;  Thence  to  PT  12. 
Latitude  30*22'15"N..  Longitude 
87*17'19"W;  Thence  to  PT  13.  Latitude 
30*22'07"N..  Longitude  87*17'48'W: 
i  nonce  to  PT  14.  Latitude  30*22'25"N.. 
Longitude  87*17'53'W;  Thence  to  PT  15. 
Latitude  30*22'13'N..  Longitude 
87'18'54'W;  Thence  to  PT  16.  Latitude 
30*21'57-N..  Longitude  87*19'22'W; 
Thence  to  PT  17.  Utitude  30*21'57"N., 
Longitude  87*19'37"W:  Thence  to  PT  18. 
Latitude  30*21'49'N..  Longitude 
87*19'49"W;  (a  point  on  the  southerly 
shoreline  of  Bayou  Grande). 

b.  The  regulations:  (1)  All  pleasure 
(saihng.  motorized,  and/or  rowed), 
private  and  commercial  fishing  vessels, 
barges  and  all  other  craft  except  United 
States  military  vessels  are  restricted 
from  transiting,  anchoring,  or  drifting 
within  the  above-described  area  when 
required  by  the  Commanding  Officer  of 
the  Naval  Air  Station  Pensacola  (N.A.S.) 
to  safeguard  the  installation,  its 
personnel  and  property  in  times  of  an 
imminent  security  threat,  as  required  by 
a  national  emergency  situation,  natural 
disaster,  or  as  directed  by  higher 
authority. 

(2)  All  pleasure  (sailing,  motorized, 
and/or  rowed),  private  and  commercial 
fishing,  and  all  other  vessels,  barges, 
and  other  craft  except  those  owned  by 
the  United  States  Government's  defense 
or  law  enforcement  agencies  are 
prohibited  from  transiting,  anchoring,  or 
drifting  within  500  feet  of  any  quay,  pier, 
wharf,  or  levee  along  the  N.A.S. 
shoreline  abutting  Pensacola  Bay  nor 
may  such  vessels  or  person  thereon 
approach  within  500  feet  or  land  on  or 
beach  such  craft  on  the  beaches 
extending  along  the  eastern  shore  of  the 
N.A.S.,  southerly  to  a  point  on  the  shore 
located  at  Latitude  30'20'57"N.. 
Longitude  87*15'52'W..  nor  may  any 
above-described  craft/vessel  approach 
within  500  feet  of  any  United  States 
public  vessel  anchored  or  moored 
adjacent  thereto  without  specific 
permission  of  the  Commanding  Officer. 
N.A.S.  Pensacola  or  his/her  designee  or 
the  Commanding  Officer  of  the 
anchored/moored  public  ves8el(s). 

(3)  The  existing  "Navy  Channel" 
adjacent  to  the  north  shore  of  Magazine 
Point,  by  which  vessels  enter  and  egress 
Bayous  Davenpori  and  Grande  into 
Pensacola  Bay  shall  remain  open  to  all 


craft  except  in  those  extraordinary 
circumstances  where  the  Commanding 
Officer,  N.A.S.  or  his/her  designee 
determines  that  risk  to  the  installation, 
its  personnel,  or  property  is  so  great  and 
so  imminent  that  closing  the  channel  to 
all  but  designated  military  craft  is 
required  for  security  reasons,  or  as 
directed  by  higher  authority.  This 
section  will  not  preclude  the  closure  of 
the  channel  as  part  of  a  security 
exercise;  however,  such  closures  of  said 
channel  will  be  limited  in  duration  and 
scope  to  the  maximum  extent  so  as  not 
to  interfere  with  the  ability  of  private 
vessels  to  use  the  channel  for  navigation 
in  public  waters  adjacent  thereto  not 
otherwise  limited  by  this  regulation. 

(4)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commanding 
Officer  of  the  Naval  Air  Station. 
Pensacola.  Florida,  and  such  agencies 
he/she  may  designate. 

Date:  June  27. 1968. 

Approved: 
Robert  W.  Page. 

Assistant  Secretary  of  the  Army  (Civil 
Works). 
[FR  Doc.  88-16534  Filed  7-21-88;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Servtca 

36  CFR  Part  251 

Management  of  Municipal  Watersheds 

agency:  Forest  Service.  USDA. 
action:  Final  rule. 

summary:  The  Department  of 
Agriculture  hereby  revises  its  regulation 
at  36  CFR  251.9  governing  agreements 
for  the  management  of  municipal 
watersheds.  The  revised  rule  transfers 
the  approval  authority  for  special 
management  of  municipal  watersheds 
from  the  Chief  to  Regional  Foresters, 
integrates  the  management  of  municipal 
watersheds  with  regulations  governing 
forest  planning  at  36  CFR  Part  219.  and 
requires  special  use  authorizations 
when  land  use  restrictions  are  imposed 
for  management  of  municipal 
watersheds.  This  action  is  necessary  to 
conform  with  legislation  enacted  since 
the  rule  was  last  promulgated. 

EFFECTIVE  DATE:  This  rule  is  effective 
August  22. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Rhey  Solomon.  Watershed  and  Air 
Management  Staff.  Forest  Service, 
USDA,  P.O.  Box  96090.  Washington.  DC 
20090-8090.  (703)  235-8163. 
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SUPPLEMENTARY  INFORMATION:  The 
existing  regulation  at  36  CFR  251.9  was 
issued  September  11. 1942.  to  provide 
guidance  for  implementing  the  Domestic 
Water  Supply  Act  of  1940  (16  U.S.C. 
552a).  The  regulation  provides  for  the 
Chief  of  the  Forest  Service  to  enter  into 
formal  agreements  with  municipalities 
for  the  protection  of  watersheds  on 
National  Forests  that  provide  mimicipal 
water  supplies.  The  existing  regulation 
anticipated  mutual  action  by  the 
municipality  and  the  Forest  Service  for 
protection  of  municipal  water  supplies. 
The  regulation  states  requirements  to  be 
contained  in  agreements,  including  the 
kinds  of  uses  to  be  restricted,  the  nature 
and  extent  of  restrictions,  and  special 
protective  measures  which  may  be 
necessary.  The  regulation  also  requires 
that  any  payment  to  compensate  \he 
United  States  for  losses  of  revenue 
resulting  from  restrictions  be  clearly 
defined  in  agreements. 

Since  1942,  two  significant  laws  were 
enacted  which  directly  affect 
management  of  municipal  watersheds; 
The  National  Forest  Management  Act  of 
1976  (16  U.S.C.  1600  et  seq.)  and  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1701  et  seq.). 

The  Federal  Land  Policy  and 
Management  Act  repealed  a  part  of 
section  1  of  the  Domestic  Water  Supply 
Act  of  1940  (16  U.S.C.  552a).  which 
authorized  the  President  to  set  aside 
National  Forest  lands  from  all  forms  of 
mineral  location  and  entry.  The  National 
Forest  Management  Act  requires 
comprehensive  land  and  resource 
management  plans  for  units  of  the 
National  Forest  System.  These  plans 
provide  the  detailed  on-the-ground 
direction  to  guide  the  integrated 
management  of  the  resources  of  these 
lands.  Therefore,  management  of 
municipal  watersheds  must  be  reflected 
in  and  governed  by  these  plans,  not  in 
separate  formal  agreements,  the  concept 
for  which  predates  passage  of  the 
National  Forest  Management  Act, 

In  addition,  rules  at  36  CFR  Part  219 
were  developed  to  guide  Agency 
compliance  with  the  planning 
requirements  of  the  National  Forest 
Management  Act.  These  planning  rules 
delegate  approval  of  land  and  resource 
management  plans  to  Regional 
Foresters.  This  creates  a  conflict 
between  the  forest  plan  approval 
authority  delegated  to  the  Regional 
Forester  by  36  CFR  219.4.  and  the 
approval  authority  for  municipal 
watershed  agreements  assigned  to  the 
Chief  by  38  CFR  251.9.  On  September  8. 
1987,  the  Forest  Service  published  a 
proposed  rule  (52  FR  33839)  to  eliminate 
the  requirement  for  the  Chiefs  approval 


of  municipal  watershed  agreements, 
thereby  effectively  delegating  this 
authority  to  the  Regional  Forester,  as 
part  of  forest  plan  approval.  This 
delegation  would  remove  one  level  of 
administrative  approval  and  better 
integrate  decisions  for  management  of 
municipal  watersheds  with  other  land 
use  decisions  made  as  part  of  forest 
planning. 

The  proposed  rule  also  clariHed  when 
special  use  authorizations  are  required 
to  effect  mimicipal  watershed 
agreements.  Many  existing  municipal 
watershed  agreements  are  not 
accompanied  by  special  use 
authorizations  although  the  rule 
governing  special  uses — 36  CFR  Part  251 
Subpart  B--clearly  requires  such 
authorization.  Therefore,  the  proposed 
rule  made  it  clear  that  special  use 
authorizations  are  required  (1)  for  all 
municipal  watersheds  v/here  the 
municipality  desires  to  impose 
restrictions  on  the  use  of  the  land  and 
(2)  for  construction  and  maintenance  of 
any  facilities  on  National  Forest  System 
lands. 

Public  Comments  and  Responses 

Responses  to  the  proposed  rule  were 
received  from  seven  perties:  six 
municipalities,  and  one  individual.  All 
were  considered  in  the  development  of 
the  final  rule.  The  comments  and 
Agency  responses  to  them  are 
summarized  below. 

Comment-  Three  respondents  who 
currently  have  agreements  with  the 
Forest  Service,  asked  whether,  under  the 
proposed  rule,  written  municipal 
watershed  agreements  would  still  be 
allowed.  The  respondents  were 
concerned  that  the  existing  agreements 
would  be  terminated. 

Response:  The  proposed  rule  would 
allow  written  agreements.  The  proposed 
rule  did  not  make  reference  to 
agreements;  therefore,  the  respondents 
may  have  misunderstood  the  proposed 
rule.  In  consideration  of  the  comments, 
paragraph  (b)  has  been  changed  in  the 
final  rule  to  make  clear  that  written 
agreements  are  still  allowed  when 
requested  by  the  municipality  and 
deemed  appropriate  by  the  Regional 
Forester.  Existing  formal  agreements  are 
still  recognized  and  will  continue  in 
effect  unless  changed  or  terminated 
under  provisions  stipulated  in  these 
written  agreements. 

Comment:  Two  respondents  stated 
that  municipahties  presently  having 
formal  agreements  should  not  now  be 
subject  to  special  use  permits  and 
assessed  a  fee  to  continue  these 
restrictions. 

Response:  Many  municipalities  have 
watershed  agreements  that  predate 


special  use  rules  at  36  CFR  251.50-64. 
Forest  o^icers  have  not  always 
recognized  the  need  for  accompanying 
special  authorizations  for  activities 
allowed  under  watershed  agreements. 
Special  authorization  will  be  needed  for 
existing  and  future  agreements  when  the 
municipality  is  allowed  to  restrict  public 
access  within  the  watershed  or  for  use 
and  occupancy  of  the  watershed. 
However,  in  accordance  with  38  CFR 
Part  251.  we  cannot  continue  to  allow 
municipalities  to  obtain  special  uses 
without  payment  when  a  fee  is 
appropriate.  Rental  fees  associated  with 
special  authorizations  are  outlined  in  36 
CFR  251.57.  All  or  part  of  these  fees  may 
be  waived  by  the  authorized  officer 
when  equitable  and  in  the  public 
interest.  Criteria  for  fee  waiver  include 
uses  in  the  public  interest,  uses  by  non- 
profit organizations,  or  uses  in  the 
furtherance  of  public  health,  safety,  or 
welfare. 

Comment:  Paragraph  (b)  of  the 
proposed  rule  provides  that  a  special 
use  permit  may  indicate  the  "resources 
that  are  to  be  provided  by  the 
municipality."  This  concept  should  be 
clarified  as  to  meaning  and  purpose. 

Response:  Tlie  resources  to  be 
provided  by  a  municipality,  if  any,  refer 
to  such  items  as:  funding,  persormel, 
and/or  equipment  to  monitor  raw  water 
quality  to  the  extent  that  this' exceeds 
monitoring  which  the  Forest  Service 
determines  to  be  necessary  to  meet  legal 
requirements.  Because  such  items  will 
be  determined  on  a  case-by -case  basis 
and  involve  a  broad  range  of  items, 
attempted  clarification  of  the  term  may 
unnecessarily  restrict  its  meaning.  The 
language  of  the  proposed  rule  is 
believed  to  be  appropriate  and  is 
retained  in  the  final  rule. 

Comment-  While  paragraph  (a)  of  the 
proposed  rule  requires  that  a  special  use 
authorization  be  obtained  when  "special 
protection  needs  exceed  the  level  of 
protection  provided  in  the  forest  plan," 
paragraph  (d)  provided  that  any  special 
use  authorization  "shall  be  consistent 
with  the  forest  plan."  This  is  a  potential 
inconsistency  that  must  be  clarified. 

Response:  The  proposed  rule  allows 
for  protection  needs  more  specific  than 
those  which  are  stated  in  the  forest  plan, 
provided  that  such  protection  is  not  in 
conflict  with  uses  and  standards  stated 
in  the  plan.  Consistency  with  the  forest 
plan  is  not  intended  to  mean  "equal  to" 
requirements  in  the  forest  plan.  Specific 
protection  needs  that  outline  how 
activities  will  be  carried  out  may  not 
appear  in  the  forest  plan,  but  are 
specified  more  fully  during 
implementation  of  forest  plans.  We 
agree  that  the  v.-ording  is  not  clear.  The 
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rule  has  been  changed  to  clarify  that 
protection  needs,  restrictions,  or  uses 
not  specified  in  forest  plans, 
agreements,  or  special  use 
authorizations  must  be  submitted  to  the 
Forest  Service  for  consideration.  If 
protection  needs,  restrictions,  or  uses 
are  found  to  be  inconsistent  with  the 
forest  plan,  the  plan  may  be  amended  or 
revised  or  the  protection  needs, 
restrictions,  or  uses  changed  to  bring 
about  consistency. 

Comment:  Two  municipalities  stated 
that  the  proposed  rule  gives  Forest 
Service  planners  the  right  to  "special 
use  permit"  a  watershed  out  of 
existence  by  demanding  pajrment. 
Water  surveyors  in  small  communities 
cannot  afford  these  payments. 

Response:  There  is  no  intent  to 
demand  excessive  payments  for  special 
protection  or  use  of  municipal 
watersheds.  However,  it  is  important  to 
retain  the  requirements  that  when  use  of 
forest  land  and  multiple  resources  are 
substantially  restricted  to  benefit  a  local 
group  of  users,  the  United  States  may  be 
compensated  for  granting  such  a 
privilege.  As  noted  earlier,  all  or  part  of 
these  fees  may  be  waived  by  the 
authorized  officer  when  equitable  and  in 
the  public  interest.  Criteria  for  fee 
waiver  include  uses  in  the  public 
interest,  uses  by  non-profit 
organizations,  or  uses  in  the  furtherance 
of  public  health,  safety,  or  welfare  (38 
CFR  251.57).  We  disagree  that  the 
proposed  rule  would  "special  use 
permit"  a  watershed  out  of  existence. 
Most  municipalities  could  satisfy 
criteria  for  fee  waiver  and;  therefore, 
this  aspect  of  the  rule  is  not  changed. 

Comment-  One  respondent 
commented  that  regiilations  governing 
special  use  applications  are  too 
cumbersome  and  costly,  and  the 
proposed  rule  should  not  be  adopted. 

Response:  Special  use  authorizations 
are  administrative  instruments  to 
document  terms  and  conditions  of  uses 
permitted  on  National  Forest  lands. 
Environmental,  social,  and  economic 
analysis  are  required  for  any  activity 
allowed  on  National  Forest  land  in 
compliance  with  the  National 
Environmental  Policy  Act  This  analysis 
would  be  performed  on  any  request  for 
use  restrictions  within  a  municipal 
watershed  with  or  without  requirements 
for  the  special  use  authorization.  Even  if 
the  rule  were  eliminated,  special  use 
authorizations  are  required  by  law  to 
affect  use  restrictions  or  occupancy  for 
protection  of  municipal  watersheds. 
Therefore,  we  do  not  believe  that  the 
rule,  in  and  of  itself,  requires  more 
administrative  work  than  without  the 
rule. 


Comment:  Two  municipalities  stated 
that  the  proposed  rule  should  explicitly 
provide  consistency  with  the  filtration 
and  disinfection  requirements  in  the 
EPA's  proposed  National  Primary 
Drinking  Water  regulations  (52  FR  42178, 
November  3, 1987). 

Response:  The  proposed  drinking 
water  rule  allows  substitution  of 
watershed  controls  for  filtration, 
provided  that  a  set  of  criteria  be  met. 
One  such  criteria  is  a  formal  agreement 
with  landowners  for  control  of  human 
activity  within  the  contributing 
municipal  watershed.  The  Forest  Service 
supports  the  multiple  barrier  approach 
for  protection  of  municipal  water 
supplies  as  outlined  in  the  EPA's 
proposed  rule,  and  our  proposed  rule 
allows  for  these  formal  agreements 
between  municipalities  and  the  Forest 
Service.  These  agreements  could,  in 
part,  help  municipalities  meet 
requirements  of  the  proposed  drinking 
water  regulations.  Explicit  reference  to 
the  drinking  water  regulations  is 
inappropriate  because  the  drinking 
water  regulations  set  standards  for 
water  and  water  treatment  not 
requirements  for  watershed 
management.  Municipal  watersheds 
would  not  be  governed  by  this  EPA  nJe. 
In  response  to  the  concerns  for  meeting 
the  EPA  requirements,  the  final  rule 
explicitly  refers  to  the  options  for  formal 
agreements  with  municipalities. 

Comment-  The  proposed  rule  would 
shift  too  much  decisionmaking  power  to 
Forest  Service  people  who  are  not 
committed  to  or  versed  in  watershed 
protection. 

Response:  The  proposed  rule  shifts 
approval  authority  from  the  Chief  to  the 
Regional  Forester  because  authority  to 
approve  forest  plans  already  resides 
with  the  Regional  Forester.  This 
delegation  of  authority  will  not  change 
the  type  of  people  making 
recommendations  or  evaluating 
municipal  watershed  alternative 
management  prescriptions.  No  changes 
in  the  proposed  rule  were  deemed 
necessary  to  clarify  decisionmaking 
authority. 

Comment-  The  "multiple  use 
prescription"  requirement  in  the 
proposed  rule  does  not  consider  the 
implications  and  potential  for  water 
quality  degradation  and  economics  of 
water  production. 

Response:  In  the  proposed  rule, 
multiple  use  is  a  broad  term  which  does 
not  mean  that  all  uses  will  occur  in  all 
areas.  Multiple  use  prescriptions  include 
consideration  of  water  quaUty  and 

economics  in  forest  plaiming  and  in  all 

environmental  analyses  done  by  the 

Agency.  Protection  of  water  quality  is  a 


requirement  of  all  Agency  management 
activities.  Therefore,  no  change  to  the 
proposed  rule  to  refer  to  water  quality  or 
economics  was  deemed  necessary  since 
these  requirements  are  met  through 
other  governing  regulations.  (40  CFR 
Part  1500,  38  CFR  Part  219). 

Comment-  The  proposed  regulation 
will  significantly  alter  management  of 
many  watersheds  and  afford  less 
protection  to  water  quality. 

Response:  Since  this  rule  is  primarily 
a  procedural  change,  it  should  neither  . 
affect  water  quality  nor  alter  existing 
municipal  watershed  management 
practices;  i.e.,  activities  that  were 
carried  out  under  the  existing  rule  may 
be  carried  out  under  the  new  rule. 

Comment-  Two  reviewers  stated  that 
the  proposed  rule  seems  to  run  counter 
to  the  Organic  Act  and  Clean  Water  Act 
in  requiring  protection  of  water  quality. 
The  reviewers  state  that  the  polluter, 
rather  than  the  municipality,  should 
bear  the  costs  of  water  quality 
protection. 

Response:  The  rule  is  a  procedural 
change  that  does  not  affect  requirements 
of  the  Organic  Act  or  the  Clean  Water 
Act.  Water  is  being  protected  through 
the  implementation  of  Best  Management 
Practices  on  the  ground  to  meet  the 
requirements  of  the  Clean  Water  Act. 
The  cost  of  these  practices  is  borne  by 
the  resource  users  and  these  practices 
become  mitigation  requirements  in 
contracts  and  permits. 

Regulatory  Impact 

This  rule  has  been  reviewed  under 
E.0. 12291  and  procedures  of  the 
Department  of  Agriculture.  It  has  been 
determined  that  this  is  not  a  major  rule. 
The  regulation  will  have  little  or  no 
effect  on  the  economy  since  the  changes 
are  technical  and  administrative.  This 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  is 
principally  a  procedural  conforming 
regulation  and  does  not  substantially 
alter  the  existing  regulation. 

This  rule  removes  an  administrative 
level  of  approval  and  integrates  the 
protection  and  management  of 
municipal  watersheds  with  existing 
planning  mechanisms.  This  should  result 
in  more  efficient  and  effective  planning 
for  protection  of  municipal  watersheds. 

Based  on  both  past  experience  and 
environmental  analysis,  this  rule  will 
have  no  significant  effect  on  the  human 
environment,  individually  or 
cumulatively.  The  delegation  of 
authority  from  the  Chief  to  Regional 
Foresters,  the  requirements  for  the 
integration  of  municipal  watersheds 
with  forest  planning,  and  the 
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clarification  for  the  requirement  of  a 
special  use  authorization,  in  and  of 
themselves,  will  not  result  in  any 
additional  environmental  impact  on  the 
watersheds.  Therefore,  this  action  is 
categorically  excluded  from  any 
requirement  for  documentation  in  an 
environmental  assessment  or 
environmental  impact  statement  (40  CFR 
1508.4). 

List  of  Subjects  in  36  CFR  Part  251 

Environmental  protection.  National 
forests.  Water  resources,  Watersheds. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  Subpart  A  of  Part  251  of 
Title  36  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  251— LAND  USES 

1.  The  authority  citation  for  Subpart  A 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1011;  16  U.S.C.  518,  551. 
678a:  Pub.  L  76-867,  54  Stat.  1197. 

Subpart  A— Miscellaneous  Land  Uses 

2.  Revise  §  251.9  to  read  as  follows: 

§  2S1.9    Management  of  Municipal 
Waterstwds. 

(a)  The  Forest  Service  shall  manage 
National  Forest  watersheds  that  supply 
municipal  water  under  multiple  use 
prescriptions  in  forest  plans  (36  CFR 
Part  219).  When  a  municipality  desires 
protective  actions  or  restrictions  of  use 
not  specified  in  the  forest  plan,  within 
agreements,  and/or  special  use 
authorizations,  the  municipality  must 
apply  to  the  Forest  Service  for 
consideration  of  these  needs. 

(b)  When  deemed  appropriate  by  the 
Regional  Forester,  requested  restrictions 
and/or  requirements  shall  be 
incorporated  in  the  forest  plan  without 
written  agreements.  Written  agreements 
with  municipalities  to  assure  protection 
of  water  supplies  are  appropriate  when 
requested  by  the  municipality  and 
deemed  necessary  by  the  Regional 
Forester.  A  special  u^e  authorization 
may  be  needed  to  effect  these 
agreements. 

(c)  In  preparing  any  municipal 
watershed  agreement  for  approval  by 
the  Regional  Forester  or  issuing  special 
use  authorization  to  protect  municipal 
water  supplies,  the  authorized  forest 
officer  shall  specify  the  types  of  uses,  if 
any,  to  be  restricted;  the  nature  and 
extent  of  any  restrictions;  any  special 
land  management  protective  measures 
and/or  any  necesary  standards  and 
guidelines  needed  to  protect  water 
quality  or  quantity;  and  any  resources 
that  are  to  be  provided  by  the 
municipality. 


(d)  A  special  use  authorization  (36 
CFR  251.54)  is  required  if  the 
municipality  is  to  use  the  subject  lands, 
restrict  public  access,  or  control 
resource  uses  within  the  watershed. 
Special  use  authorizations  issued 
pursuant  to  this  section  are  subject  to 
the  same  fee  waivers,  conditions,  and 
procedures  applicable  to  all  other 
special  uses  as  set  forth  in  Subpart  B  of 
this  part. 

(e)  Any  municipal  wateshed 
management  agreements,  special  use 
authorizations,  requirements,  and/or 
restrictions  shall  be  consistent  with 
forest  plans,  or  amendments  and 
revisions  thereto. 

Date:  July  13. 198a 
Richard  E.  Lyng, 
Secretary. 

[FR  Doc.  88-16552  Filed  7-21-88;  8:45  am] 
BIIXING  CODE  3410-11-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  61 

[FRL-3418-4] 

Standards  of  Performance  for  New 
Stationary  Sources,  National  Emission 
Standards  for  Hazardous  Air 
Pollutants;  Mississippi  and  Tennessee; 
Delegation  of  Authority  to  State  and 
Local  Agencies 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  delegation. 

summary:  On  August  11, 1987,  the 
Metropolitan  Health  Department  of 
Nashville/Davidson  County,  Tennessee 
requested  delegation  of  one  standard  in 
40  CFR  Part  60,  Standards  of 
Performance  for  New  Stationary 
Sources  (NSPS);  the  standard  was 
delegated  to  the  agency  on  September 
30, 1987.  On  January  6, 1988,  the  Division 
of  Air  Pollution  Control  for  the  State  of 
Tennessee  requested  that  their 
delegation  of  NSPS  be  updated;  the 
delegation  was  updated  on  February  5, 
1988.  On  January  29, 1988,  the  State  of 
Mississippi  requested  delegation  of 
authority  for  the  implementation  and 
enforcement  of  certain  standards  in  40 
CFR  Parts  60  and  Part  61,  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  that  had  been 
promulgated  and  revised  as  of 
September  23, 1987;  those  standards 
were  delegated  to  Mississippi  on  March 
4, 1988.  On  May  19, 1988,  the  Knox 
County.  Tennessee  Department  of  Air 
Pollution  Control  requested  authority  to 
implement  and  enforce  all  NSPS  and 


NESHAP  categories  not  previously 
delegated  to  the  agency;  those  standards 
were  delegated  on  June  1, 1988. 

dates:  The  effective  dates  of  the 
delegations  are:  Nashville/Davidson 
County,  Tennessee,  September  30, 1987; 
Tennessee,  February  5, 1988; 
Mississippi.  March  4. 1988;  Knox 
County,  Tennessee,  June  1, 1988. 

ADDRESSES:  Copies  of  the  requests  for 
delegation  of  authority  and  Q'A's  letters 
of  delegation  of  authority  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Environmental  Protection  Agency, 
Region  IV — ^Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta, 
Georgia  30365 
Metropolitan  Health  Department  of 
Nashville  and  Davidson  County,  Air 
Pollution  Control  Division,  311-23rd 
Avenue.  North,  Nashville,  Tennessee 
37203 
Bureau  of  Pollution  Control,  Mississippi 
Department  of  Natural  Resources, 
Post  Office  Box  10385,  Jackson. 
Mississippi  39209 
Divisioin  of  Air  Pollution  Control. 
Tennessee  Department  of  Health  and 
Environment,  4th  Floor,  Customs 
House,  701  Broadway  Nashville. 
Tennessee  37219 
Knox  County  Department  of  Air 
Pollution  Control,  City/County 
Building.  Room  459,  400  West  Main 
Street,  Knoxville,  Tennessee  37902 
FOR  FURTHER  INFORMATION  CONTACT 
Rosalyn  D.  Hughes  of  the  EPA  Region  IV 
Air  Programs  Branch,  at  the  above 
address  and  telephone  number  (404) 
347-2864  or  FTS  257-2864. 
SUPPLEMENTARY  INFORMATION:  Sections 
111  and  112  of  the  Clean  Air  Act 
authorize  EPA  to  delegate  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  Part  60,  Standards  of 
Performance  for  New  Stationary 
Sources  (NSPS)  and  40  CFR  Part  61, 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP). 

On  August  11, 1987,  the  Metropolitan 
Health  Department  of  Nashville/ 
Davidson  County  requested  delegation 
of  authority  of  NSPS  Subpart  Kb 
(Volatile  Organic  Liquid  Storage  Vessels 
(including  Petroleiun  Liquid  Storage 
Vessels)].  After  a  thorough  review  of  the 
request,  the  Regional  Administrator 
determined  that  such  a  delegation  was 
appropriate  for  this  source  category  with 
all  the  conditions  set  forth  in  the 
delegation  letters  dated  May  25, 1977 
and  February  20, 1986.  Sources  in 
Nashville/Davidson  County  subject  to 
the  requirements  of  Subpart  Kb  of  40 
CFR  Part  60  as  of  September  30, 1987, 
will  be  under  the  jurisdiction  of 
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Metropolitan  Health  Department  of 
Nashville/Davidson  County. 

On  January  6, 1988.  the  State  of 
Tennessee  requested  that  its  NSPS 
delegation  be  updated  for  one  source 
category.  Subpart  S  (Primary  Aluminum 
Reduction  Plants).  After  a  thorough 
review  of  the  request,  the  Regional 
Administrator  determined  that  such  a 
delegation  was  appropriate  for  this 
source  category  with  all  the  conditions 
set  forth  in  the  April  11, 1980,  delegation 
letter.  Sources  within  the  jurisdiction  of 
the  State  agency  will  be  subject  to  the 
requirements  of  Subpart  S  of  40  CFR 
Part  60  as  of  February  5, 1988. 

On  January  29, 1988,  the  State  of 
Mississippi  requested  delegation  of  all 
NSPS  and  NESHAP  categories  which 
had  been  promulgated  and  revised  as  of 
September  23. 1987.  Those  source 
categories  were: 

MCFRPartW 

Subpart  Da    Electric  Utility  Steam 
Generating  Units  For  Which 
Construction  Is  Conunenced  After 
September  IS,  1978 

Db    Industrial-Commercial-Institutional 
Steam  Generating  Units 

J    Petroleum  Refmeries 

K    Storage  Vessels  for  Petroleum  Liquids  For 
Which  Construction,  Reconstruction  Or 
Modincation  Commenced  After  June  11, 
1973,  And  Prior  To  May  19. 1978 

Ka    Storage  Vessels  For  Petroleum  Liquids 
For  VN^ich  Construction.  Reconstruction 
or  Modification  Commenced  After  May 
la  1978,  And  Prior  To  |uly  23. 19B4 

Kb    Volatile  Organic  Liquid  Storage  Vessels 
(Including  Petroleum  Liquid  Storage 
Vessels)  For  Which  Construction. 
Reconstruction  Or  Modification 
Commenced  After  July  23, 1984 

BB    Kraft  Pulp  Mills 

DD    Grain  Elevators 

EE    Stationary  Gas  Turbines 

BBB    Rut>ber  Tire  Manufacturing  Industry 

40  CFR  Part  SI 

Subpart  C    Beryllinm 

D    Beryllium  Rocket  Motor  Firing 

E    Mercury 

F    Vinyl  Chloride 

M    Asbestos 

After  a  thorou^  review  of  the 
request,  the  Regional  Administrator 
determined  that  such  a  delegation  was 
appropriate  for  these  source  categories 
with  all  the  conditions  set  forth  in  the 
delegation  letter  of  November  20, 1981. 
and  we  delegated  them  to  Mississippi  on 
March  4. 198& 

On  May  19, 1988,  the  Knox  County 
Department  of  Air  Pollution  Control 
requested  delegation  of  authority  to 
implement  and  enforce  the  NSPS  and 
NESHAP  categories  previously  not 
delegated  to  the  agency.  Those  source 
categories  are  as  follows: 


40  CFR  Part  SS 

Subpart  Db    Industrial-Commercial- 

Institutional  Steam  Generating  Units 
Kb    Volatile  Organic  Liquid  Storage  Vessels 

Constructed.  Reconstracted  Or  Modified 

After  July  23, 1904 
BBB    Rubber  Tire  Manufacturing  Industry 
TTT    Surface  Coating  Of  Plastic  ParU  For 

Business  Machines 

40  CFR  Part  SI 

Subpart  N    Inorganic  Arsenic  Emissions 
From  Glass  Manufacturing  Plants 

0  Inorganic  Arsenic  Emissions  From 
Primaiy  Copper  Smelters 

P    Inorganic  Arsenic  Emissions  From 

Arsenic  Trioxide  And  Metallic  Arsenic 
Production  Facilities 

After  a  thorough  review  of  the  request 
the  Division  Director  of  the  Air 
Pesticides  and  Toxics  Management 
Division  determined  that  such  a 
delegation  was  appropriate  for  these 
source  categories  with  all  the  conditions 
set  forth  in  the  delegation  letters  of  May 
20, 1988  and  December  13, 1985,  and  we 
delegated  them  to  Knox  County  on  June 

1  1988. 

'  I  certify,  pursuant  to  5  U.S.C.  605(b). 
that  these  delegations  vsrill  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  O^ice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Authority:  Sees.  Ill  and  112  of  the  Clean 
Air  Act  (42  U.S.C.  7411  and  7412). 

Dated:  July  12. 1988. 
Greer  C  Tidwell, 
Regional  Administrator. 
(FR  Doc.  88-18543  Filed  7-21-68:  a-45  am) 

■HJJNQ  COOK  ( 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  lleeilnQS  and  Appeals 

43  CFR  Part  4 

Department  Hearlnga  and  Appeala 
Procedures;  Indian  Probate  Fees 

AOCNCV:  Office  of  Hearings  and 

Appeals,  Interior. 

ACnow;  Final  rule:  correction. 

tumuart.  This  document  corrects  a 
final  rule  in  the  Department's 
regulations  governing  hearings  in  Indian 
probate  proceedings  to  remove  a 
reference  to  the  collection  of  fees  for 
probating  the  estates  of  deceased 
Indians. 

■menvi  oatc:  August  22, 1968. 
PON  PURTMm  IWroWMATlOW  COirr ACR 

Parlen  L  McKenna,  Chief 
Administrative  Law  Judge.  Hearings, 
Division.  Office  of  Hearings  and 


Appeals.  4015  Wilson  Boulevard, 
Arlington.  VA  22203:  Telephone:  (703) 
235-3800. 

mtPPtauHTMn  mpohmation:  The 
authority  for  collecting  probate  fees  was 
made  obsolete  by  the  repeal  of  25  U.S.C. 
375b  and  377  in  the  Act  of  September  26. 
198a  Pub.  L  96-383.  section  2(a).  94  Stat. 
1207.  References  in  the  Department's 
regulations  in  43  CFR  Part  4,  Subpart  D. 
to  collection  of  probate  fees  were 
removed  by  publication  in  the  Federal 
Register  on  October  2. 1986.  effective 
November  3. 1988.  See  51  FR  35218.  The 
reference  to  probate  fees  in  43  CFR  4.234 
was  inadvertently  overiooked. 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure. 

For  the  reason  set  forth  above.  43  CFR 
Part  7,  Subpart  D.  is  amended  as 
follows: 

PART  4-{AMENDED] 

1.  The  authority  citation  for  Part  4. 
Subpart  D.  continues  to  read  as  follows: 

Authority:  Sees.  1.  2.  36  Stat.  855.  as 
amended,  856.  as  amended,  sec.  1.  38  Stat. 
586.  42  Stat.  1185.  as  amended,  sees,  1,  2.  SO 
Stat.  1021, 1022;  R.S.  483.  465:  5  U.S.C.  301;  25 
U.S.C  sees.  2.  0.  372.  373,  374,  373a.  373b. 

2.  Section  4.234  is  amended  by 
deleting  the  reference  to  probate  fees  in 
the  fifth  sentence  so  that  the  sentence 
reads  as  follows: 

94.234    Witnssaaa,  MtynUn  and  I—. 

*  *  *  Costs  of  administration  so 
allowed  shall  have  a  priority  for 
payment  greater  than  that  for  any 
creditor  claims  allowed.  •  •  • 

Dated:  June  3, 1968. 
Eari  E  Gjelde. 
Undersecretary. 
(FR  Doc  88-18531  Filed  7-21-88: 6:45  am) 

MUMO  COOK  4310-7S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 

46  CFR  Parts  3S,  78. 97. 108, 167.  and 
196 

[CGO  i7-031a] 
RiN211S-ACS1 

Posting  Requirement  for  Placard  of 
Ulesavmg  SIgnale  and  Breechee  Buoy 
Instnictlone.  Form  CG-611 

AOCNCV:  Coast  Guard.  DOT. 

ACnow;  Final  rule. 

summary:  The  Coast  Guard  is  amending 
its  regulations  requiring  merchant 
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vessels  to  post  Form  CG-^1.  entitled 
"Lifesaving  Signals.  Hehcopter 
Recovery  Procedures,  and  Breeches 
Buoy  Instructions,"  in  the  pilothouse  and 
several  other  locations  throughout  the 
vessel.  This  rule  will  amend  the 
regulations  by  removing  the  requirement 
that  Form  CG-Bll  be  posted  in  various 
locations  throughout  the  vessel,  and 
require  only  that  it  be  readily  available 
to  the  deck  officer  of  the  watch.  This 
action  reduces  the  burden  on  the  public 
of  posting  and  maintaining  several 
copies  of  Form  CG-811  and  also  reduces 
Coast  Guard  operating  costs  for  printing, 
stocking,  distributing  and  inspecting  the 
docmnent. 

EFFECTWE  date:  July  22, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  William  J. 
Morani,  Jr.,  Project  Manager,  Office  of 
Marine  Safety,  Security,  and 
Environmental  Protection,  phone  (202) 
267-1055. 

SUPPLEMENTARY  INFORMATION:  On 
August  24, 1987,  the  Coast  Guard 
published  in  the  Federal  Register  (52  FR 
31786)  an  advance  notice  of  proposed 
rulemaking  concerning  requirements 
regarding  the  providing  of  information 
and  the  maintenance  and  posting  of 
various  documents  and  placards.  The 
goal  was  to  identify  and  reduce  the 
paperwork  burdens  placed  on  the  public 
which  are  unduly  burdensome  or 
duplicative  of  information  requirements 
placed  by  other  agencies.  A  list  of 
specific  posting  requirements  was  also 
included  in  this  notice.  Interested 
persons  were  invited  to  submit 
conunents.  Several  comments  were 
received  and  are  currently  being 
evaluated  under  CGD  87-031. 

This  rulemaking  is  under  a  separate 
docket  number  to  immediately  reduce 
the  burden  on  the  public  while 
permitting  the  Coast  Guard  to  continue 
analyzing  and  evaluating  comments 
received  under  CGD  87-031  to  further 
reduce  the  burden  on  the  public. 

The  Coast  Guard  has  also  taken  other 
separate  rulemaking  action  to  reduce  the 
burden  on  the  public.  On  November  6. 
1987.  the  Coast  Guard  published  in  the 
Federal  Renter  (52  FR  42649)  a  final 
rule  which  removed  the  regulations 
requiring  merchant  vessels  to  post, 
when  provided  by  the  Coast  Guard. 
Form  CG-3256,  entitled  "Atomic  Attack 
Instructions  for  Merchant  Vessels  in 
Port,"  in  five  designated  areas  of  the 
vessel.  This  action  was  taken  because 
the  information  on  the  placard  was 
either  outdated  or  was  provided  in  other 
publications  required  on  merchant 
vessels.  This  eliminated  the  burden  on 
the  public  of  maintaining  an 
unnecessary  document  and  reduced 


Coast  Guard  operating  costs  for  printing, 
stocking,  distributing  and  inspecting  the 
document. 

One  of  the  posting  requirements  listed 
in  the  August  24, 1987  advance  notice  of 
proposed  rulemaking  (ANPRM)  was 
Form  CG-811  entitled  "Ufesaving 
Signals,  Helicopter  Recovery 
Procedures,  and  Breeches  Buoy 
Instructions."  One  comment  concerning 
Form  CG-811  was  received  in  response 
to  the  ANPRM.  The  comment  stated  that 
the  use  of  breeches  buoys  and  lifesaving 
signals  has  been  overtaken  by  time  and 
is  unnecessary  in  light  of  current 
technology.  The  comment  also  stated 
that  if  Form  CG-811  is  no  longer  in  print, 
and  if  the  information  is  no  longer 
necessary,  then  the  requirement  to  have 
Form  CG-811  should  be  deleted. 

The  Coast  Guard  has  evaluated  this 
comment  and  has  determined  that  the 
information  contained  in  Form  CG-811 
is  necessary  but  only  need  be  readily 
available  to  the  deck  officer  of  the 
watch  rather  than  posted  in  the 
pilothouse  and  other  locations.  Form 
CG-811  is  still  in  print.  There  are 
currently  over  10,000  copies  available  at 
the  Coast  Guard  Supply  Center  in 
Brooklyn,  New  York.  TTierefore,  this  rule 
amends  the  regulations  which  require 
that  Form  CG-811  be  posted  in  the 
pilothouse,  amends  the  SOLAS  citation 
to  reflect  the  current  SOLAS  convention 
(1974)  to  which  this  requirement 
pertains,  removes  the  requirement  that 
Form  CG-811  be  posted  in  locations 
other  than  the  pilothouse,  and  amends 
two  sections  to  provide  continuity  with 
other  subchapters  containing  the  same 
requirement 

During  the  evaluation  of  the  comment, 
the  Coast  Guard  made  several  findings. 
First,  Regulation  16,  Chapter  V.  of  the 
International  Convention  for  Safety  of 
Life  at  Sea.  1974  requires  that  an 
illustrative  table  describing  the  signals 
used  by  lifesaving  stations  and  maritime 
rescue  units  when  communicating  with 
ships  or  persons  in  distress  and  by  ships 
or  persons  in  distress  when 
communicating  with  lifesaving  stations 
and  maritime  rescue  units  be  made 
readily  available  to  the  officer  of  the 
watch.  Regulation  16  does  not  require 
the  table  to  be  posted.  The  regulations 
presently  cite  SOLAS  1960.  The  current 
convention,  which  should  be  cited,  is 
SOLAS  1974.  Regulation  16  of  SOLAS 
1974  is  the  same  as  the  SOLAS  1960 
requirement.  The  Coast  Guard's  position 
is  that  having  Form  CG-811  readily 
available  ratiher  than  posted  complies 
with  Regulation  16,  and  will  not  reduce 
vessel  safety. 

Second,  the  Coast  Guard  sees  no 
reason  why  lifesaving  signals  should  be 
posted  in  locations  such  as  the  control 


room,  engineroom,  mess  room,  and 
recreation  areas.  Primary  users  of  diis 
information  are  deck  officers  of  the 
watch.  Therefore,  this  rulemaking 
eliminates  the  requirement  that  Form 
CG-811  be  posted  or  available  in  areas 
other  than  the  pilothouse. 

Finally,  eliminating  the  pilothouse 
posting  requirement  will  permit 
information  of  immediate  safety 
concern,  e.g.,  manuevering 
characteristics,  to  stand  out  and  be 
readily  recognized. 

In  accordance  with  5  U.S.C  553  a 
Notice  of  Proposed  Rulemaldng  was  not 
published  for  this  regulation  and  good 
cause  exits  for  making  it  effective  in  less 
than  30  days  from  the  date  of 
pubUcation.  In  this  case,  notice  and 
public  procedure  are  unnecessary  and 
contrary  to  the  pubhc  interest  The 
existing  rule  requires  vessels  to  post  a 
placard  containing  information  that 
need  only  be  readily  available  to  the 
deck  officer  of  the  watch.  The 
requirement  to  have  Form  CG-811 
posted  does  not  serve  a  useful  purpose, 
and  promulgation  of  this  rulemaking 
relieves  the  public  of  an  uimecessary 
burden.  Therefore,  the  change  should  be 
effectuated  as  soon  as  possible. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
docimient  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

Drafting  Information 

The  principal  persons  involved  in  the 
drafting  of  this  rule  are  Lieutenant 
Commander  William  J.  Morani,  Jr., 
Project  Manager,  and  Lieutenant 
Commander  Don  M.  Wrye,  Project 
Counsel,  Office  of  Chief  Coimsel. 

Regulatory  Evaluations 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
nonsignificant  imder  DOT  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979). 

The  economic  impact  of  this  final  rule 
has  been  found  to  be  so  minimal  that 
further  evaluation  is  imnecessary  under 
DOT  Order  2100.5  of  May  5, 1980. 
Modifying  the  regulation  would  relieve 
the  industry  of  an  unnecessary  burden 
of  posting  Form  CG-811  in  various 
locations  on  vessels.  The  Coast  Guard 
would  also  recognize  a  small  but 
significant  savings  in  both  manpower 
and  money  because  it  will  reduce  the 
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numbers  of  Form  CG-811s  printed, 
stocked,  distributed  and  inspected. 

Regulatory  Flexibility  Act 

Since  the  impact  of  this  flnal  rule  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
e05(b)),  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  imposes  no  new  or 
additional  information  collection  or 
recordkeeping  requirements.  Rather,  the 
marine  industry  is  relieved  of  an 
unnecessary  burden  of  posting  multiple 
copies  of  a  document  which  needs  to  be 
only  readily  available  to  the  deck  officer 
of  the  watch. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  the  regulations 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary.  This  regulatory  project  is  not 
anticipated  to  have  an  adverse  impact 
on  the  environment. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects 

46CFRPart35 

Cargo  vessels.  Marine  safety. 
Navigation  (water).  Occupational  safety 
and  health.  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  78 

Marine  safety,  Navigation  (water). 
Passenger  vessels.  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  97 

Cargo  vessels.  Marine  safety. 
Navigation  (water).  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  108 

Fire  prevention.  Marine  safety. 
Occupational  safety  and  health.  Oil 
exploration.  Vessels. 

46  CFR  Part  167 

Fire  prevention.  Marine  safety, 
Reporting  and  recordkeeping 
requirements.  Schools,  Seamen,  Vessels. 


46  CFR  Part  196 

Marine  safety,  Oceanographic 
research  vessels.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble.  Parts  35,  78,  97. 108, 187,  and 
196  of  Chapter  1,  Title  48,  Code  of 
Federal  Regulations  are  amended  as 
follows; 

PART  35-{  AMENDED] 

1.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3307:  49  CFR  1.46. 

§35.12-5    (AiiMndKl] 

2.  In  Part  35,  S  35.12-5  is  amended  by 
removing  the  words  "posted  in  the 
pilothouse  and"  and  by  replacing  the 
year  "1960  *  with  the  year  "1974"  in  the 
first  sentence  of  paragraph  (a). 
Paragraph  (b)  is  removed  and  reserved. 

PART  78— [AMENDED] 

3.  The  authority  citation  for  Part  78  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  6101:  49  CFR  1.46. 

§78.53-5    [Amended] 

4.  In  Part  78.  §  78.53-5  is  amended  by 
removing  the  words  "posted  in  the 
pilothouse  and"  and  by  replacing  the 
year  "1960"  with  the  year  "1974"  in  the 
first  sentence  of  paragraph  (a). 
Paragraph  (b)  is  removed  and  reserved. 

PART  97-{  AMENDED] 

5.  The  authority  citation  for  Part  97  is 
revised  to  read  as  follows: 

Authority:  48  U.S.C.  3306,  6101,  BIO-S;  49 
CFR  1.46. 

§97.43-5    [Aimndedl 

6.  In  Part  97.  §  97.43-5  is  amended  by 
removing  the  words  "posted  in  the 
pilothouse  and"  and  by  replacing  the 
year  "1960"  with  the  year  "1974"  in  the 
first  sentence  of  paragraph  (a). 
Paragraph  (b)  is  removed  and  reserved. 

PART  108— [AMENDED] 

7.  The  authority  citation  for  Part  108 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333(d);  46  U.S.C.  3306: 
49  CFR  1.46. 

8.  In  Part  108,  S  108.659  is  revised  to 
read  as  follows: 

§  108.659    BreechM  iMioy  and  Hfatavlng 
signal  Instructions. 

On  each  unit  to  which  this  subpart 
applies  there  must  be  readily  available 
to  the  offshore  installation  manager, 
master,  or  person  in  charge  a  placard 
(Form  CG-811)  containing  instructions 
for  the  use  of  breeches  buoys  and  the 


lifesaving  signals  set  forth  in  Regulation 
16,  Chapter  V,  of  the  International 
Convention  for  Safety  of  Life  at  Sea, 
1974.  These  signals  shall  be  used  by 
vessels  or  persons  in  distress  when 
communicating  with  lifesaving  stations 
and  maritime  rescue  units. 

PART  167-[AMENDED] 

9.  The  authority  citation  for  Part  167 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306:  49  CFR  1.46. 

10.  In  Part  187.  S  167.65-50  is  revised 
to  read  as  follows: 

§167.65-50    Potting  placards  of  IKMaving 
signals  and  brsscttss  iNioy  Instructions. 

On  all  vessels  to  which  this  subpart 
applies  there  shall  be  readily  available 
to  the  deck  officer  of  the  watch  a 
placard  (Form  CG-811)  containing 
instructions  for  the  use  of  breeches 
buoys  and  the  lifesaving  signals  set 
forth  in  Regulation  16.  Chapter  V,  of  the 
International  Convention  for  Safety  of 
Life  at  Sea,  1974.  These  signals  shall  be 
used  by  vessels  or  persons  in  distress 
when  communicating  with  lifesaving 
stations  and  maritime  rescue  units. 

PART  19«-[AMENDED] 

11.  The  authority  citation  for  Part  196 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306:  49  CFR  1 .46. 

§196.43-5    [Amended] 

12.  In  Part  196,  §  196.43-5  is  amended 
by  removing  the  words  "posted  in  the 
pilothouse  and"  and  by  replacing  the 
year  "1960"  with  the  year  "1974"  in  the 
first  sentence  of  paragraph  (a). 
Paragraph  (b)  is  removed  and  reserved. 

Dated:  May  31, 1988. 
|.D.  Sipes, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Offii.it 

of  Marine  Safety,  Security  and  EnvironmcntuI 

Protection. 

(FR  Doc.  88-16494  Filed  7-21-88:  8:45  amj 

BlUnra  CODE  M10-1MI 


Federal  Highway  Administration 

49  CFR  Parts  390. 391,  392.  393,  394. 
395,  396,  and  397 

[FHWA  Dodtet  No.  IIC-114] 
RIN  2125-AA34 

Federal  Motor  Carrier  Safety 
Regulations;  General;  Technical 
Amendments 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Correction  to  final  rule. 
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summary:  This  document  includes  two 
technical  amendments  which  correct  the 
final  rule  that  appeared  in  the  Federal 
Register  on  Thursday,  May  19. 1988  (53 
FR  18042).  The  first  correction  is 
necessary  to  include  a  phrase  that  was 
inadvertently  omitted  in  the  rule,  but 
which  is  necessary  to  accomplish  what 
the  FHWA  originally  intended  in  order 
to  make  the  rule  compatible  with  49  CFR 
397.21.  The  second  correction  amends 
the  definition  of  "reportable  accident" 
(49  CFR  394.3)  to  make  it  consistent  with 
the  applicability  section  found  at  49  CFR 
390.3.  This  document  also  clarifies 
which  form  number  should  be  filed  by  a 
motor  carrier  to  obtain  an  identification 
number. 

EFFECTIVE  DATE:  November  15. 198a 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Thomas  P.  Kozlowski.  Office  of 
Motor  Carrier  Standards,  (202)  366-2981. 
or  Mr.  Thomas  P.  Holian,  Office  of  the 
Chief  Counsel,  (202)  366-135a  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m..  ET.  Monday 
through  Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION:  In  the 

final  rule  published  at  53  FR  18042  on 
May  19. 1988.  the  preamble  clearly 
indicated  on  page  18050,  in  the  first 
column,  the  FHWA's  requirement  for 
vehicles  laden  with  hazardous  materials 
requiring  placarding  to  be  identified 
with  (1)  the  name  or  trade  name  of  the 
private  motor  carrier,  and  (2)  the  city  or 
community  and  State  abbreviation  in 
which  the  motor  carrier  maintains  its 
principal  place  of  business  or  in  which 
the  vehicles  are  customarily  based.  In 
the  amendatory  language  of  the  final 
rule  on  page  18055.  the  phrase  "or  in 
which  the  vehicle  is  customarily  based" 
was  inadvertently  omitted  from  the  rule. 

On  page  18052  of  the  same  document, 
§  390.3,  General  applicabiUty,  states  that 
the  rules  in  Subchapter  B  are  applicable 
to  "•  *  *  commercial  motor  vehicles, 
which  transport  property  or  passengers 
in  interstate  commerce."  Section  394.3(a) 
presently  uses  the  term  "motor  vehicle" 
in  its  definition  of  a  reportable  accident. 
This  term,  "motor  vehicle"  is  being 
changed  to  read  "commercial  motor 
vehicle"  so  that  §  394.3  will  be 
consistent  with  {  390.3. 

In  the  Supplementary  Information 
portion  of  the  May  19  Federal  Register 
document  at  page  18050,  it  was  stated 
that  "Motor  carriers  that  have  not  been 
assigned  an  identification  number  may 
obtain  one  by  filing  Form  MCS-150. 
Motor  Carrier  Identification  Report,  with 
the  FHWA.  Form  MCS-150  has  not  yet 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  Until 


that  approval  has  been  granted,  the 
motor  carrier  may  obtain  an 
identification  number  by  filing  Form 
MCS-137,  Description  of  Motor  Carrier 
Operations,  with  the  FHWA. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CPU  Parts  390 
Through  397 

Highway  safety.  Highways  and  roads, 
Motor  carriers.  Motor  vehicle  safety, 
Reporting  and  recordkeeping 
requirements,  Motor  vehicle  safety. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.217,  Motor  Carrier  Safety) 

Anthony ).  McMalioii. 

Chief  Counsel,  Federal  Highway 
Administration. 

Therefore,  in  view  of  the  above,  the 
FHWA  is  amending  49  CFR  Parts  390 
and  394  as  follows: 

PART  390— [AMENDED! 

1.  The  authority  citation  for  Part  390 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2503  and  2505:  49 
U.S.C.  3102  and  3104;  49  CFR  1.46. 

2.  In  I  390.21,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  390.21    Marking  of  motor  vehides. 

•        •        *        •      '  * 

(b)  •  *  * 

(2)  The  city  or  community  and  State 
(name  abbreviated),  in  which  the  carrier 
maintains  its  principal  place  of  business 
or  in  which  the  vehicle  is  customarily 
based. 


PART  394— [AMENDED] 

3.  The  authority  citation  for  Part  394 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2505;  49  U.S.C. 
504  and  3102;  49  CFR  1.48. 

4.  In  §  394.3,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§394.3    Definttion  of  "reportable 
accident" 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  term  "reportable 
accident"  means  an  occurrence 
involving  a  commercial  motor  vehicle 
engaged  in  the  interstate,  foreign,  or 
intrastate  operations  of  a  motor  carrier 


who  is  subject  to  the  Department  of 
Transportation  Act  resulting  in — 

Issued  on:  July  18. 1988. 
Antliony ).  MdMahoa. 

Chief  Counsel.  Federal  Highway 

Administration. 

[FR  Doc.  88-16500  Filed  7-21-88:  8:45  amj 
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DEPARTMENT  OF  THE  HTTERtOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  VlfHdIife 
and  Plants;  Determination  of 
Endangered  Status  for  ttie  James 
Spinymussel 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  determines 
endangered  status  for  the  James 
spinymussel  (Pleurobema  collina).  This 
species  survives  only  in  a  few 
headwater  streams  of  the  James  River  in 
Virginia  and  West  Virginia.  This  action 
is  being  taken  because:  (1)  The  range 
and  numbers  of  this  freshwater  mussel 
have  been  drastically  reduced  to  about 
5-10%  of  historic  levels,  and  (2)  the  few 
drainages  that  continue  to  support  the 
species  are  subject  to  threats  including 
invasion  of  essential  habitats  by  the 
exotic  Asiatic  clam  [Corbicula  fluminea) 
and  potential  water  quality  degradation 
by  agricultural  and  silvicultural  runoff, 
effluent  from  sewage  treatment  plants, 
and  chemical  spills.  This  rule  will 
implement  Federal  protection  provided 
by  the  Endangered  Species  Act  of  1973. 
as  amended. 

DATE:  The  effective  date  of  this  rule  is 
August  22, 1988. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection  by 
appointment,  during  normal  business 
hours  at  the  Annapolis  Field  Office.  U.S. 
Fish  and  Wildlife  Service,  1825B 
Virginia  Street,  Annapolis,  Maryland 
21401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  G.  Andrew  Moser  at  the  above 
address  (301/269-6324). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  lames  spinymussel  was  first 
discovered  in  the  Calfpasture  River, 
Rockbridge  County,  Virginia,  by  T.  A. 
Conrad  in  1836  (Conrad  1646).  The 
species  was  originally  described  by 
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Conrad  (1837)  as  Unio  collinus.  It  has 
been  subsequently  placed  in  different 
genera  by  various  workers.  Names  that 
refer  to  this  species  are  listed  in  the 
following  abbreviated  synonymy: 

Unio  collinus  Conrad.  1936:  Plate  36. 

Figtu%2. 
Margaron  (Unio)  collinus  (Conrad)  — 

Lea  1852:23. 
Alasmidonta  collina  (Conrad). — 

Simpson  1900:660 
Canthyria  collina  (Conrad). — Frierson 

1927:1946;  Stansbery  1971:14;  Clarke 

and  Neves  1964;  Zeto  and  Schmidt 

1984:147 
Elliptio  [Cuntbyria]  collina  (Conrad).— 

Morrison  1955:20. 
Pleurobema  collina  (Conrad). — Boss  and 

Clench  1967:45;  Heard  1970:27;  Burch 

1975:12. 
Pleurobema  [Lexington io]  collina 

(Conrad).— Johnson  1970:300. 
Fusconaia  [Lexingtonia]  collina 

(Conrad).— Johnson  and  Clarke 

1983:296. 

The  Servii:e  recognized  the  James 
spinyniussel  under  the  name  Fusconaia 
collina  in  the  Review  of  Invertebrate 
Wildlife  for  Listing  as  Endangered  or 
Threatened  Species  (49  PR  21675:  May 
22. 1984).  Clarke  and  Neves  (1984) 
subsequently  determined  that  the  James 
spinymussel  uses  only  its  outer  gills  to 
brood  glochidia  and  is  therfore  not  a 
Fusconaia,  which  are  currently 
understood  to  use  all  four  gills  to  brood 
glochidia.  Clarke  and  Neves  (1984) 
suggested  placement  of  the  species  in 
the  genus  Canthyria,  because  of  the 
presence  of  spines  on  the  shell  and  some 
characters  of  the  soft  anatomy.  The 
Service  believes  that  until  further  review 
and  evaluation  clarifies  the  tnxonomic 
signiHcance  of  these  characters,  the 
James  spinymussel  should  he  recognized 
under  the  more  established  name 
Pleurobema  collina. 

The  Service's  Review  of  Invertebrate 
Wildlife  included  this  species  under  the 
common  name  "Virginia  spiny  mussel." 
The  Service  is  following  the  list  of 
common  names  by  Turgeon  et  al.  (in 
press)  in  now  using  the  name  James 
spinymussel. 

The  shells  of  juvenile  James 
spinymussels  usually  bear  one  to  three 
short  but  prominent  spines  on  each 
valve.  The  shells  of  adults  usually  lack 
spines.  The  foot  and  mantle  of  the  adult 
are  conspicuously  orange  and  the 
mantle  is  darkly  pigmented  in  a  narrow 
band  around  and  within  the  edges  of  the 
branchial  and  anal  openings. 

Aside  from  the  James  spinymussel, 
only  two  other  freshwater  spined 
mussels  are  known  to  exist:  Elliptio 
[Canthyria)  spinosa.  a  large-shelled  and 
long-spinrd  species  known  only  from 


the  Altamaha  River  system  in  Ceorgia, 
and  Elliptio  [Canthyria]  steinstansana, 
a  species  with  intermediate  shell  size 
and  spine  length  found  only  in  the  Tar 
River  in  North  Carolina.  The  latter 
species  was  listed  as  endangered  on 
June  27, 1985  (50  PR  26575).  The  James 
spinymussel  has  a  smaller  shell  and 
shorter  spines  than  these  other  two 
species. 

The  James  spinymussel  has  been 
collected  on  sand  and  mixed  sand  and 
gravel  substrates,  generally  in  areas  of 
slow  to  moderate  current  and  relatively 
hard  water.  Like  other  freshwater 
mussels,  it  feeds  by  filtering  food 
particles  from  the  water,  a  characteristic 
that  makes  it  particularly  susceptible  to 
detrimental  effects  of  water-borne 
pollutants.  P.  collina  also  shares  with 
other  freshwater  mussels  a  complex 
reproductive  cycle  in  which  the  mussel 
larvae  attach  for  a  short  time  to  a  fish 
host.  The  life  span,  time  of  spawning, 
host  fish  species,  and  many  other 
aspects  of  the  life  history  of  P.  collina 
are  still  unknown. 

Collection  records  indicate  that  the 
James  spinymussel  w  as  once  widely 
distributed  in  the  James  River  drainage 
upstream  of  Richmond.  All  pre-1983 
records  for  the  species  are  from  Virginia 
(Clarke  and  Neves  1984).  They  include: 
The  James  River,  main  stem,  in 
Rockbridge,  Botetourt,  Fluvanna. 
Buckingham,  Goochland,  and 
Cumberland  Counties;  the  Rivanna 
River  in  Fluvanna  County;  Mill  Creek  in 
Bath  County;  the  Calfpasture  River  in 
Rockbridge  County,  and  Johns  Creek  in 
Craig  County.  The  James  spinymussel 
was  first  reported  from  West  Virginia  in 
1984  (Zeto  and  Schmidt  1984).  This 
mussel  is  known  fo  survive  in  only  four 
creeks:  Craig.  Catawba,  and  Johns 
Creeks  in  Craig  and  BotPtourt  Counties. 
Virginia,  and  Potts  Creek  in  Monroe 
County,  West  Virginia  (Clarke  and 
Neves  1984,  M.C.  Hove  letter  of 
comment). 

Although  it  is  probable  that  the 
decline  of  the  James  spinymussel  began 
with  municipal  growth  and 
industrialization  of  cities  and  towns  in 
the  James  River  watershed,  much  of  the 
decline  has  occurred  in  the  last  20  years. 
The  species  remained  in  much  of  its 
historic  range  through  the  mid-1960's, 
but  has  since  disappeared  from  the 
majority  of  known  sites.  It  now  appears 
to  be  extirpated  from  90-95%  of  its 
historic  range,  with  survival 
documented  only  in  four  headwater 
creeks  in  the  James  River  drainage.  This 
restricted  distribution  makes  the  species 
vulnerable  to  threats  including  water 
quality  perturbations,  disease,  and 
displacement  by  expanding  populations 


of  the  exotic  Asiatic  clam  [Corbicula 
fluminea). 

In  the  Federal  Register  of  May  22. 1984 
(19  FR  21675).  the  James  spinjonussel 
was  included  in  category  2  of  the 
Service's  Review  of  Invertebrate 
Wildlife.  Category  2  comprises  those 
taxa  for  which  proposed  listing  is 
possibly  appropriate  but  for  which 
conclusive  data  on  biological 
vulnerability  are  not  available  to 
support  a  proposed  rule.  Additional 
data,  including  a  Service-funded  status 
survey  (Clarke  and  Neves  1964), 
provided  the  information  needed  to 
support  a  listing  proposal.  On 
September  1. 1987,  the  Service  published 
in  the  Federal  Ref^ter  (52  FR  32939)  a 
proposed  rule  to  list  the  James 
spinymussel  as  an  endangered  species. 

Pleurobema  collina  was  placed  on 
Virginia's  state  list  of  endangered 
species  on  October  1, 1987. 

Summary  of  Comments  and 
Recommendations 

In  the  September  1, 1987.  proposed 
rule  (52  FR  32939]  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  was 
published  in  the  Roanoke  Times  and 
World  News  on  September  11, 1987, 
which  invited  general  public  comment. 
Six  comments  were  received  and  are 
discussed  below. 

Letters  supporting  the  listing  were 
received  from  the  Virginia  Department 
of  Game  and  Inland  Fisheries,  the  West 
Virginia  Department  of  Natural 
Resources,  the  Nature  Conservancy,  and 
Or.  Arthur  H.  Clarke,  a  malacologist 
with  Ecosearch,  Inc.  The  Virginia 
Department  of  Game  and  Inland 
Fisheries  letter  indicated  that  they  had 
designated  the  James  spinymussel  a 
State  endangered  species.  This  has  been 
noted  in  the  "Background"  section  of 
this  rule. 

Dr.  Arthur  Clarke's  letter  indicated 
that  he  would  place  this  species  in  either 
the  genus  Canthyria  or  Elliptio,  rather 
than  Pleurobema.  For  the  reasons  given 
in  the  "Back9t>und"  section,  we  plan  to 
continue  using  the  more  established 
name,  Pleurobema.  Research  currently 
underway  at  Virginia  Polytechnic 
Institute  and  State  University  may 
provide  the  necessary  information  to 
settle  this  issue.  Because  of  their 
frequent  usage,  we  have  added  the 
generic  names  Elliptio  and  Canthyria  as 


synonyms  in  the  table  to  be  included  in 
the  list  of  Endangered  and  Threatened 
Wildlife  (50  CFR  17.11). 

A  researcher  at  the  Department  of 
Fisheries  and  Wildlife  Science  at  the 
Virginia  Polytechnic  Institute  and  State 
University  provided  additional 
information  on  the  distribution  of  the 
James  spinymussel,  including  the 
discovery  of  a  small  population  in 
Catav/ba  Creek  in  Botetourt  County 
Virginia.  Information  on  this  new 
population  has  been  incorporated  in  (tie 
"Background"  section 

The  County  Planner  and  Zoning 
Administrator  for  Botetourt  County 
Virginia,  provided  comments  indicatmi; 
that  minor  modifications  of  the 
spinymussel's  habitat  may  occiu  due  (u 
the  slow,  but  inevitable,  growth/ 
development  which  the  upper  reaches  oi 
the  James  River  drainage  will 
experience. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  James  spinymussel  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.]  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  James  spinymussel  [Pleurobema 
collina)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Results  of  recent  surveys  of  the  James 
River  drainage  (Clarke  and  Neves  1984, 
M.  C.  Hove  letter  of  comment)  have 
documented  survival  of  the  James 
spinymussel  only  in  Craig,  Catawba  and 
Johns  Creeks  in  Craig  and  Botetourt 
Counties,  Virginia,  and  a  short  reach  of 
Potts  Creek  in  Monroe  County,  West 
Virginia.  This  represents  a  very 
significant  reduction  (90-95%)  in  known 
range,  as  historic  records  indicate  that 
the  species  was  once  found  throughout 
much  of  the  James  River  drainage 
upstream  of  Richmond. 

Habitat  modification  has  been  a  major 
factor  in  the  James  spinymussel's  abrupt 
decline.  Adverse  habitat  changes 
including  dam  construction,  industrial- 
pollution,  chemical  spills, 
channelization,  and  sewage  discharges 
have  occurred  at  various  locations 
within  the  species'  historic  range  in  the 


James  River  drainage.  Current  threats  to 
habitat  in  the  Craig/Johns  Creek  and 
Potts  Creek  watersheds  include  the 
following: 

(1)  Effluent  discharges  and  accidental 
discharges  of  chlorine  or  raw  sewage 
from  sewage  treatment  plants: 

(2)  Erosion  and  siltation  resulting  from 
lugging  operations  in  the  upper  Craig 
Creek  Watershed  and  other  Inraiinns 

|3)  Toxic  r.tiemirai  spills. 
HI  Agnculiural  runoff  includtnK 
pesticides  and  fertilizers. 
151  Channeiizalion 

6  Oyerutilizution  toi  Commercioi 
Recreational.  Scientific,  or  Educational 
'^•jiposeb 

Alttiougti  collection  was  probably  an 
insignificani  factor  in  this  species' 
decline,  it  is  becoming  a  problem  now 
that  the  species  is  rare.  Because 
additional  interest  in  the  spinymussel  ib 
expected  to  be  generated  by  the  listing 
process,  the  Service  is  concerned  that 
this  problem  may  worsen  in  the  future. 

C  Disease  or  Predation 

There  is  no  evidence  that  disease  or 
predation  has  been  a  problem  for  the 
James  spinymussel.  However,  extensive 
mussel  dieoffs,  possibly  caused  by  a  yet 
unknown  disease,  have  occurred 
recently  in  the  rivers  of  southwest 
Virginia,  in  the  Tar  River  in  North 
Carolina,  and  in  numerous  other 
locations.  The  Tar  River  dieoff, 
discovered  in  May  1986,  was 
particularly  severe,  killing  an  estimated 
75%  of  all  mussels  in  the  affected  beds 
(R.  Neves  personal  communication). 
Should  such  an  outbreak  occur  in  the 
Craig  Creek  or  Potts  Creek  drainages,  it 
would  pose  a  very  serious  threat  to  the 
James  spinymussel  because  of  the 
species'  restricted  range. 

D.  The  Inadequacy  of  Existing 
Regulator}'  Mechanisms  ' 

Virginia  State  law  (Section  29-113) 
requires  a  permit  for  the  scientific 
collection  of  freshwater  mussels.  State 
law  (Article  6,  Chapter  3,  Title  29.1  of 
the  Code  of  Virginia)  also  declares  it 
unlawful  to  take,  transport,  process,  sell 
or  offer  for  sale  any  threatened  or 
endangered  species.  However,  these 
State  laws  are  difficult  to  enforce  and 
do  not  protect  the  species'  habitat  from 
the  potential  impacts  of  Federal 
projects.  Federal  listing  would  provide 
protection  for  the  species  under  the 
Endangered  Species  Act  by  requiring  a 
Federal  permit  to  take  the  species  and 
requiring  Federal  agencies  to  consult 
with  the  Service  when  projects  they 
fund,  authorize,  or  carry  out  may  affect 
the  species. 


E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Much  of  the  James  River  drainage  has 
become  infested  by  the  Asiatic  clam 
[Corbicula  fluminea],  a  species 
introduced  accidentally  from  Asia. 
Competition  from  this  non-native 
species  may  t>e  a  principal  cause  of  the 
lames  spinymussel's  decline.  Population 
densities  of  C  fluminea  vn  excess  of 
1000  individuals  per  square  meter  (about 
93  per  square  foot)  have  been  reported 
in  the  fames  River  downstream  of 
Richmond  (Diaz  1974).  Because  ot  the 
Asiatic  clam's  high  population  densities. 
Its  feeding  activity  may  significantly 
reduce  the  availability  of  phytoplankton 
needed  by  the  spinymussel  for  food  and 
may  interfere  with  reproduction  of  the 
spinymussel  by  filtering  its  sperm  from 
the  water  column  (Clarke  1981).  Clarke 
and  Neves  (1984)  consider  the  temporal 
correlation  between  the  disappearance 
of  downstream  populations  of  the  James 
spinymussel  and  the  appearance  and 
proliferation  of  the  Asiatic  clam  to  be 
clear  evidence  that  the  spread  of 
Corbicula  is  one  of  the  chief  causes  of 
the  spinymussel's  decline. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  James 
spinymussel  as  endangered.  The 
mussel's  small  population  and  restricted 
distribution  make  it  vulnerable  to 
pollution  events,  disease,  and 
competition  from  exotic  species;  its 
range  has  greatly  narrowed  within  the 
immediate  past;  therefore,  threatened 
status  would  not  be  appropriate.  The 
reasons  for  not  designating  critical 
habitat  for  this  species  are  discussed 
below  in  the  "Critical  Habitat"  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  James  spinymussel  at 
this  time.  This  rare  mussel  is  very 
unusual,  being  one  of  only  three  known 
species  of  spined  freshwater  mussels, 
lliere  is  a  small  but  significant  demand 
by  collectors  fbr  this  species.  Because  of 
this,  the  Service  believes  a  detailed 
description  of  the  species'  habitat, 
required  as  part  of  any  critical  habitat 
designation,  could  increase  the  species' 
vulnerability  to  illegal  taking  and 
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increase  law  enforcement  problems. 
Therefore,  it  would  not  be  prudent  to 
designate  critical  habitat  for  this 
species.  Doing  so  would  draw  attention 
to  the  habitats  supporting  the  James 
spinymussel  and  risk  depletion  of  an 
already  limited  population. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  hsted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  local  governments  and  private 
agencies,  groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Such  actions  are 
initiated  by  the  Service  following  listing. 
The  protection  required  of  Federal 
agencies  and  the  prohibitions  against 
taking  and  harm  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  activities  that  could  impact 
the  James  spinymussel  and  its  habitat 
include,  but  are  not  limited  to,  the 
following:  Issuance  of  permits  for 
mineral  exploration,  timber  sales, 
recreational  development,  stream 
alterations,  road  and  bridge  construction 
and  maintenance,  and  implementation 
of  forest  management  plans.  It  has  been 
the  experience  of  the  Service  that  the 
large  majority  of  section  7  consultations 
are  resolved  so  that  the  species  is 
protected  and  the  project  can  continue. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 


the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  wildlife  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
illegally  taken.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Applicable 
regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Ust  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 


Regulation  Promulgation 

Accordingly,  Part  17.  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17-(AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat  884:  Pub. 
L  94-359,  90  Stat.  911;  Pub.  L.  95-«3Z  92  Stat. 
3751;  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L.  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  et  seg.]:  Pub. 
L.  99-625, 100  Stat.  3500  (1986).  unless 
otherwise  noted. 

2.  Amend  S  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
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CLAMS,  to  the  List  of  Endangered  and 
Threatened  Wildlife: 


§  1 7. 1 1    Endangered  and  threatened 
wlldHfe. 


(hi  *  *  * 


Species 


Corrunon  name 


Scientific  name 


Historic 
range 


Vertebrate 
population 

wtiere 
endar>gered 

or 
threatened 


Status        Wtien  listed 


Critical 
hatMtat 


Special 

rutes 


Oams;  *  •  •  • 

Spinymussel,  James  (  =  Virginia  spiny    Pleurobema    {=Fusconaia,     =  Elliptio,     U.S.A.  (V A, 
mussel).  =Canttiyria)  collina.  WV). 


NA 


316 


NA 


NA 


Dated:  June  27. 198a 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  88-16490  Filed  7-21-88;  8:45  am] 

NLUNQ  CODE  4310-SS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Parts  280, 630,  and  642 
[Docket  No.  80597-8097) 

Fisliery  Conservation  and 
Management;  Correction 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule,  technical 
amendment;  correction. 

SUMMARY:  This  document  corrects  the 
final  rule;  technical  amendment  which 
created  a  new  Part  620  governing  the 
domestic  fisheries.  The  rule  appeared  in 
the  Federal  Register  on  June  29, 1988  (53 
FR  24644). 

EFFECTIVE  DATE:  June  28. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  D.  Turgeon,  Fishery  Management 
Officer,  202-673-5315. 
SUPPLEMENTARY  INFORMATION:  In  rule 
document  88-14198  beginning  on  page 
24644,  in  the  issue  of  June  29, 1988,  the 
following  corrections  are  made: 

1.  On  page  24645,  column  1,  line  1,  the 
phrase,  "and  §  280.17  is  redesignated 

§  280.3."  is  corrected  to  read  "§§  280.17 
and  280.18  are  redesignated  §§  280.3  and 
280.4,  respectively;  and  in  newly 
redesignated  §  280.4  introductory  text, 
the  reference  §§  280.2  to  280.18  is 
revised  to  read  this  part." 

2.  On  page  24655,  column  2,  under 
instruction  39,  the  listing  of  section 
numbers  should  include  "§  642.2"  before 
"§  645.2.". 

3.  On  page  24660,  column  1.  line  11, 
reference  to  "§  630.21(a)(3).  (4),  and  (5)" 
are  removed. 


List  of  Subjects  in  50  CFR  Chs.  II  and  VI 

Fisheries. 

Note. — Additional  corrections  to  this 
document  are  published  in  the  Corrections 
Section  of  this  issue  of  the  Federal  Register. 

Dated:  July  15, 1988. 
James  E.  Douglas,  Jr., 
Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  88-16463  Filed  7-21-88;  8:45  am] 

BIUJNG  CODE  3510-22-M 

SO  CFR  Part  630 
[Docket  No.  80110-8010] 

AUantic  Swordfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule;  technical 
amendment. 

SUMMARY:  NOAA  issues  this  fmal  rule 
to  implement  a  technical  amendment  to 
the  regulations  for  the  Fishery 
Management  Plan  for  Atlantic 
Swordfish  (FMP).  This  is  a  housekeeping 
rule  which  corrects  and  clarifies 
definitions,  removes  definitions  of  terms 
not  used,  and  clarifies  the  requirements 
for  vessel  identification  and  some  of  the 
prohibitions.  The  intent  is  to  clarify  the 
regulations  and  conform  them  with 
current  usage. 

EFFECTIVE  DATE:  July  22. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.  Perry  Allen  (Regulatory 
Coordinator),  813-693-3722. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  swordfish  fishery  is  managed 
under  the  FMP  and  its  implementing 
regulations  at  50  CFR  Part  630. 

This  rule  corrects  and  clarifies  the 
wording  of  two  definitions,  deletes  six 
definitions  that  are  no  longer  used  in  the 
regulations,  and  modifies  slightly  two 
definitions  to  better  correspond  to  their 
usage  in  the  regulations.  This  rule  also 
restates  the  requirements  for  vessel 
identification  in  terms  of  vessels 
required  to  obtain  permits,  rather  than 


in  terms  of  vessels  in  the  fishery,  and 
simplifies  and  clarifles  the  language 
regarding  display  of  a  vessel's  official 
number.  This  rule  provides  specific 
prohibitions  for  failure  to  report 
information  required  in  connection  with 
a  permit  and  failure  to  display  a 
permit — both  long-standing 
requirements  of  the  regulations. 

Other  Matters 

This  final  rule,  technical  amendment 
is  issued  under  50  CFR  Pari  630  and 
complies  with  Executive  Order  12291. 
Because  this  rule  only  makes  minor, 
non-substantive  corrections,  the 
Assistant  Administrator  for  P'isheries, 
NOAA.  finds  that  it  is  imnecessary 
under  5  U.S.C.  553(b)(B)  to  provide  for 
prior  public  comment  and  that  there  is 
good  cause  under  5  U.S.C.  553(d)  not  to 
delay  for  30  days  its  effective  date. 

Because  this  rule  is  being  issued 
without  prior  comment,  a  regulatory 
flexibility  analysis  is  not  required  under 
the  Regulatory  Flexibility  Act  and  none 
has  been  prepared.  There  is  no  change 
in  the  regidatory  impacts  previously 
reviewed  and  analyzed. 

This  rule  is  minor  and  technical  in 
nature  and  therefore  is  not  a  major  rule 
under  Executive  Order  12291.  It  does  not 
contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  12612. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  630 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  19. 1988. 
James  W.  Brennan, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble. 
50  CFR  Part  630  is  amended  as  follows: 
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PART  630— ATLANTIC  SWORDFISH 
FISHERY 

1.  The  authority  citation  for  Part  630 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  630.2,  in  the  definition  of 
Handline  gear,  the  words  "the  boat"  are 
removed  and  the  words  "a  fishing 
vessel"  are  added  in  their  place:  in  the 
definition  of  Western  North  Atlantic 
swordfish  stock,  the  word  "out" 
between  "latitude"  and  "to"  is  revised 
to  read  "east"  and  the  word 
"continuing"  is  removed;  the  definitions 
for  Carcass,  Dressed  weight.  Gill  net  or 
drift  entagJement  net.  Pelagic  longline. 
Radio  buoy.  Rod  and  reel  fisherman. 
Variable  season  closure  (VSC),  and 
Whole  fish  are  removed;  and  new 
definitions  for  Carcass  or  dressed,  Rod 
and  Reel,  and  Whole  are  added  in 
alphabetical  order  to  read  as  follows: 


9630.2    DcflnMofW. 

Carcass  or  dressed  means  a  fish  that 
has  been  gutted  and  the  head  and  fins 
have  been  removed. 
•        •        *        •        • 

Rod  and  reel  means  a  hand-held 
(including  rod  holder)  fishing  rod  with  a 
manually  or  electrically  operated  reel 

attached. 

Whole,  when  referring  to  swordfish. 
means  a  fish  that  is  not  gutted  and  the 
head  and  fins  are  intact. 

3.  In  §  630.6.  paragraph  (a)  is  revised 
to  read  as  follows: 

§630.6    VmssI  Msnttficatton. 

(a)  Official  number.  A  vessel  for 
which  a  permit  is  required  by  S  830.4 
must  display  its  official  number — 

(1)  On  the  port  and  starboard  sides  of 
the  deckhouse  or  hull  and  on  an 
appropriate  weather  deck  so  as  to  be 


clearly  visible  from  an  enforcement 
vessel  or  aircraft; 

(2)  In  block  arabic  numerals  in 
contrasting  color  to  the  background; 

(3)  At  least  18  inches  in  height  for 
vessels  over  65  feet  in  length  and  at 
least  10  inches  in  height  for  all  other 
vessels;  and 

(4)  Permanently  affixed  to  or  painted 

on  the  vessel. 

*        <        •        •        * 

4.  In  §  630.7.  paragraph  (f)  is 
redesignated  (h)  and  new  paragraphs  (f) 
and  (g)  are  added,  to  read  as  follows: 

S  630.7    ProMbltions. 
***** 

(f)  Fail  to  display  a  permit,  as  required 
by  5  630.4. 

(g)  Fail  to  report  information  required 
to  be  submitted  or  reported,  as  specified 
In  §  630.4. 
***** 

(FR  Doc.  88-16597  Filed  7-21-88;  8:45  am) 
BH.UNQ  COOC  3S1»-21-«i 


27695 


Proposed  Rules 


Federal  Register 
Vol.  53.  No.  141 
Friday.  July  22.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  put>lic  of  the 
proposed  issuance  of  njies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  Vtm  rule 
making  prior  to  ttie  adoption  of  ttie  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart317 

Appointment,  Reassignment,  Transfer, 
and  Reinstatement  In  the  Senior 
Executive  Service 

agency:  Office  of  Personnel 

Management. 

ACTKHC  Proposed  regulations  with 

comments  invited  for  consideration  in 

final  rulemaking. 

summary:  These  regulations  would 
establish  procedures  governing  Senior 
Executive  Service  (SES)  appointment 
and  staffing  actions,  including  (1) 
qualifications  standards;  (2)  agency 
recruitment  and  selection  procedures  for 
career  appointments;  (3)  the  1-year 
probationary  period  for  career 
appointees;  (4)  reinstatement  to  the  SES; 
(5)  reassignments  and  transfers;  and  (6) 
details  within,  into,  and  out  of  SES 
positions.  The  regulations  are  intended 
to  provide  for  uniformity  of  agency 
operations,  to  ensure  compliance  with 
merit  staffing  provisions,  and  to 
implement  statutory  requirements  for 
regulation  by  OPM. 
DATE:  Comments  will  be  considered  if 
received  no  later  than  September  20, 
1988. 

ADDRESS:  Send  or  deliver  written 
comments  to  the  Director,  Office  of 
Executive  Personel,  OEA,  Office  of 
Personnel  Management,  Room  6R48. 
1900  E.  Street,  NW.,  Washington,  DC 
20415. 

FOR  FURTHER  INFORMATION  CONTACT 
Neal  Harwood,  (202)  632-4625. 
SUPPLEMENTARY  INFORMATION:  Section 

3397  of  Title  5  of  the  United  States  Code 
states  that  the  Office  of  Personnel 
Management  (OPM)  shall  provide 
regulations  to  carry  out  the  provisions  of 
Chapter  33,  Subchapter  VIII 
(Appointment.  Reassignment,  Transfer, 
and  Development  in  the  Senior 
Executive  Service).  Sections  3392  and 
3393  delegate  to  OPM  the  responsibility 
for  prescribing  the  methods  for 


developing  qualifications  standards  and 
monitoring  the  Senior  Executive  Service 
(SES)  merit  staffing  process. 

These  regulations  would  (1) 
implement  the  staffing  provisions  in  title 
III  of  Pub.  L.  98-615,  November  8. 1984; 
(2)  incorporate  or  modify  existting  SES 
instructions  provided  in  Federal 
Personnel  Manual  (FPM)  bulletins 
already  issued  to  implement  the  Civil 
Service  Reform  Act  of  1978  (Pub.  L  95- 
454)  where  it  was  found  that  regulations 
were  needed  to  ensure  consistent 
application  of  SES  recruiting, 
appointing,  and  staffing  provisions 
throughout  the  Government;  and  (3) 
revise  interim  regulations  on 
reinstatement  in  the  SES  published  on 
December  5. 1980  (45  FR  80467)  under  5 
CFR  Part  317.  Subpart  G.  to  take  into 
account  comments  on  the  regulations 
and  the  effect  of  Pub.  L.  98-615. 

The  following  major  staffing 
provisions  are  incorporated  in  the 
regulations  for  the  first  time: 

(1)  Under  §  317.401,  agencies  are 
required  to  develop  the  qualifications 
standard  for  a  position  in  accordance 
with  the  procedures  described  in  the 
regulations.  Section  317.402  establishes 
the  criteria  agencies  must  follow  in 
developing  standards  for  career 
reserved  positions.  Section  317.403 
permits  agencies  to  use  the  same  criteria 
for  general  positions. 

(2)  Under  §  317.501(a),  commissioned 
officers  of  the  uniformed  services  on 
active  duty  in  an  agency  are  permitted 
to  serve  on  the  agency  Executive 
Resources  Board,  in  accordance  with 
Pub.  L.  98-615. 

(3)  Under  S  317.501(b)(2),  agencies  are 
required  to  publish  vacancy 
aimouncements  in  the  biweekly  OPM 
listing  of  SES  vacancies  to  assure  that 
notice  of  vacancies  is  made  available  to 
all  groups  of  qualified  individuals  within 
the  civil  service  and  to  the  U.S. 
Employment  Service.  Agencies  are  also 
expected  to  do  appropriate  targeted 
recruiting  on  their  own  based  on  the 
type  of  position  involved  and  the  likely 
sources  of  qualified  candidates, 
including  women  and  minorities. 

(4)  Under  §  317.501(c)(3),  agency 
Executive  Resources  Boards  are 
required  to  document  the  rating  and 
ranking  process  used  to  screen 
applicants  for  career  appointment  to  the 
SES  to  assure  that  there  is  sufficient 
information  available  to  ascertain  the 
adequacy  of  the  merit  staffing  process. 


In  accordance  with  5  U.S.C.  3393. 
written  recommendations  will  have  to 
be  provided  by  the  Board  to  the 
appointing  authority  on  the  eligible 
candidates.  So  as  to  minimize 
paperwork,  these  reconmiendations  may 
consist  of  the  screening  panel  rating 
sheets  on  the  individual  candidates, 
rather  than  separate  recommendations 
prepared  by  the  Board;  but  the  Board 
members  must  still  certify  in  writing  the 
candidates  to  the  appointing  authority. 

(5)  Under  §  317.502(c),  the  three 
criteria  for  Qualifications  Review  Board 
(QRB)  certification  for  SES  career 
appointment  are  stated.  In  accordance 
vdth  5  U.S.C.  3393(c)(2),  an  individual 
may  be  certified  based  on  meeting  any 
one  of  the  criteria.  The  criteria  are  (A) 
demonstrate  executive  experience,  (B) 
successful  completion  of  an  OPM- 
approved  candidate  development 
program,  and  (C)  possession  of  special 
or  unique  qualities  that  indicate  a 
likelihood  of  executive  success.  QRB 
certification  was  originally  valid  for  5 
years  in  all  cases,  but  was  later  changed 
to  3  years  for  criterion  B  cases  (FPM 
Letter  412-4,  July  la  1964).  Under  the 
proposed  regulations,  the  3-year 
limitation  would  be  extended  to  cover 
criteria  A  and  C  cases.  The  previous  5- 
year  limitation  would  continue  to  apply 
to  crteria  A  and  C  cases  if  the 
individuals  were  certified  before  the 
effective  date  of  the  final  regulations, 
but  had  not  yet  been  appointed  to  the 
SES.  They  would  still  be  required  to 
undergo  competitive  recruitment  and 
appointment  however,  if  selected  for  a 
position  other  than  the  one  for  which 
orignially  certified.  The  5-year  limitation 
would  also  apply  to  criterion  B  cases 
where  the  individual  was  certified 
before  )uly  18. 1984.  or  entered  a 
candidate  program  before  that  date  and 
was  subsequently  certified. 

(6)  Under  §  317.502(d).  OPM  is  given 
authority  to  determine  the  disposition  of 
QRB  cases  between  the  time  and  agency 
head  leaves  office  and  the  time  a  new 
agency  head  is  confirmed  and 
appointed.  This  authority  is  needed  to 
assure  that  the  new  agency  head  will  be 
able  to  make  his  or  her  own  selections 
for  key  agency  positions.  OPM  may 
return  cases  to  agencies,  hold  them 
pending  appointment  of  a  new  agency 
head,  or  submit  them  for  QRB  review 
depending  on  the  circumstances,  such  as 
the  organizational  level  of  the  position 
being  filled,  the  degree  to  which  the 
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incumbent  would  be  involved  in  policy 
matters,  and  how  long  before  a  new 
agency  head  is  likely  to  take  office. 

(7)  Under  9  317.503.  the  length  of  the 
S^  probationary  period  is  set  at  one 
full  year  (i.e.,  365  days,  or  366  days,  in  a 
leap  year),  in  accordance  with  5  U.S.C. 
33g3(d). 

(8)  Under  S  317.901,  SES  members  who 
are  to  be  reassigned  outside  the 
commuting  area  will  be  entitled  to  a  60- 
day  advance  written  notice,  following 
consultation  on  the  reasons  for  the 
reassignment,  in  accordance  with  Pub. 
L.  g&-615.  The  notice  period  may  be 
waived  only  with  the  written  consent  of 
the  appointee.  Agencies  may  give  more 
advance  notice  in  hardship  cases.  A  15- 
day  advance  written  notice  is  required 
for  reassignments  within  a  commuting 
area  and  also  may  be  waived  only  with 
the  written  consent  of  the  appointee. 

(9)  Under  S  317.901(c),  the  provisions 
in  law  concerning  the  120-day 
moratorium  on  involuntary  reassignment 
actions  of  career  appointees  following 
the  appointment  of  a  new  agency  head 
or  immediate  noncareer  supervisor  are 
clarified. 

(a)  "Agency  head"  is  defined  as  the 
head  of  an  executive  department  (e.g.. 
Secretary  of  Treasury),  or  a  military 
department  (e.g..  Secretary  of  the  Army), 
or  an  independent  establishment  (e.g.. 
Chairman  of  the  Federal  Trade 
Commission).  The  term  does  not  mean 
the  head  of  a  component  within  one  of 
those  agencies  (e.g.,  IRS  in  Treasury).  If 
an  agency  head  changes,  the  120-day 
moratorium  applies  to  all  involuntary 
reassignments  throughout  the  agency. 

(b)  "Noncareer  appointee"  is  defmed 
as  any  noncareer-type  supervisor  e.g.,  a 
Presidential  as  well  as  an  SES 
noncareer  appointee.  If  the  noncareer 
supervisor  changes,  the  120-day 
moratorium  applies  only  to  involuntary 
assignments  where  the  individual  is  the 
immediate  supervisor  with  authority  to 
take  action,  in  accordance  with  5  U.S.C. 
3395(e)(1)(B).  Thus,  for  example,  if  a 
noncareer  bureau  head  changes, 
subordinate  career  supervisors,  or 
noncareer  supervisors  who  have  been  in 
their  positions  more  than  120  days,  may 
still  reassign  career  appointees  on  their 
own  staffs  even  though  the  bureau  head 
may  not  involuntarily  reassign  career 
appointees  reporting  directly  to  him. 
(This  assumes  the  agency  head  has  been 
in  office  at  least  120  days  and  there  is  no 
agencywide  moratorium  on 
reassigiunents.)  It  should  be  noted  that  it 
is  not  the  intent  of  the  law  to  pyramid 
120-day  moratoriums.  Thus,  when  the 
bureau  head  changes,  the  agency  head 
still  has  the  authority,  if  he  exercises  it, 
to  reassign  bureau  employees  during  the 
moratorium  affecting  the  noncareer 


bureau  head  if  the  agency  head  himself 
has  served  120  days. 

(10)  Under  S  317.903,  the  requirements 
for  details  of  SES  appointees,  and 
details  of  non-SES  appointees  to  SES 
positions,  are  specified.  Details  within 
an  executive  agency  or  military 
department  are  limited  to  120-day 
increments,  in  accordance  with  5  U.S.C. 
3341.  Only  career  SES  appointees  and 
career-type  non-SES  appointees  may  be 
detailed  to  SES  career  reserved 
positions.  OPM's  authority  to  set  limits 
on  the  total  length  of  SES  details  is 
stated.  FPM  Letter  300-32  of  March  26, 
1987,  currently  limits  details  of 
competitive  service  and  General 
Schedule  appointees  to  SES  positions  ot 
240  days  without  prior  approval  from 
OPM.  0PM  would  place  in  the  FPM  any 
appropriate  limits  on  details  of  SES 
appointees  to  other  SES  positions  or  to 
non-SES  positions,  as  well  as  to 
unclassified  duties.  Agencies  should 
note  that  SES  appointees  are  also 
covered  by  the  Comptroller  General 
decision  concerning  the  use  of 
nonreimbursable  details  (see  FPM  Letter 
300-31  of  August  27. 1985). 

The  following  major  changes  have 
been  made  in  the  previously  issued 
reinstatement  regulations  (subpart  G): 

(1)  The  title  of  S  317.702  has  been 
changed  for  clarity  to  read  "General 
reinstatement:  SES  career  appointees." 
The  section  has  been  revised  to  make 
clear  that  removal  from  the  SES  under 
adverse  action  procedures  precludes 
reinstatement  eligibility  to  the  SES, 
unless  the  removal  was  for  a  failure  to 
accept  a  directed  reassignment  or  to 
accompany  a  position  in  a  transfer  of 
function  to  another  commuting  area  and 
the  individual  was  not  subject  to  a 
written  mobility  agreement.  This  change 
is  in  accordance  with  Pub.  L.  98-615, 
which  distinguishes  such  removals  from 
other  types  of  adverse  action  removals; 
i.e.,  for  misconduct,  neglect  of  duty,  or 
malfeasance. 

(2)  Section  317.703  has  been  revised  to 
provide  that  reinstatement  of  a 
Presidential  appointee,  whether 
voluntary  or  OPM  directed,  should  be 
effected  under  that  section.  Some 
commenters  had  questioned  (in 
reference  to  the  current  regulations) 
whether  a  voluntary  reinstatement  to 
the  SES  of  a  Presidential  appointee 
should  be  taken  under  fi  317.702. 
covering  general  reinstatement  of  a 
former  SES  career  appointee,  or 

S  317.703,  covering  guaranteed 
reinstatement  of  a  Presidential 
appointee.  Our  experience  in  directing 
reinstatement  under  the  interim 
regulations  has  shown  that,  in  some 
instances,  the  Presidential  appointee 
negotiated  his  or  her  own  offer  of 


reinstatement.  OPM  then  followed  with 
a  formal  order  directing  the 
reinstatement  action.  In  order  to 
eliminate  additional  paperwork, 
§  317.703  has  been  revised  to  include 
voluntary  reinstatement  by  agencies. 

(3)  Section  317.703  has  also  been 
revised  to  make  clear  that  an 
apphcation  for  placement  assistance 
may  be  submitted  as  soon  as  the 
Presidential  appointee's  resignation  is 
requested  or  submitted;  to  clarify  the 
standards  applied  by  OPM  in  directing 
reinstatement;  to  specify  actions  needed 
in  certain  instances  to  help  individuals 
retain  their  reinstatement  rights;  and  to 
include  a  requirement  that  the  agency 
notify  OPM  within  5  workdays  of  a 
reinstatement. 

(4)  The  provision  of  Pub.  L.  98-615  that 
has  the  primary  impact  on 
reinstatements  is  section  303(a),  which 
eliminates  the  mandatory  1-year  period 
for  reinstatement  in  the  SES  for  certain 
career  appointees  removed  under  5 
U.S.C.  3595  by  reduction  in  force.  Since 
the  reinstatement  requirement  is  no 
longer  in  effect  except  for  those 
removed  before  October  1, 1984,  it  does 
not  appear  in  the  regulations. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defmed  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  signiflcant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  deals  with  the  SES  of  the 
executive  branch  of  the  Federal 
Government. 

List  of  Subjects  in  5  CFR  Part  317 

Government  employees. 
U.S.  Office  of  Persoonel  Management. 
Coastance  Homer, 
Director. 

Accordingly.  OPM  is  proposing  to 
amend  5  CFR  Part  317  by  revising  the 
authority  citation  for  the  part  and 
removing  the  authority  citation  for 
Subpart  G;  adding  Subpart  D.  S  317.401 
through  §  317.404:  adding  Subpart  E, 
5  317.501  through  S  317.503;  revising 
Subpart  G,  S  317.701  through  §  317.703; 
adding  Subpart  I.  S  317.901  through 
S  317.904;  and  adding  Subpart  J, 
S  317.1001,  to  read  as  follows: 

PART  317— APPOINTMENT, 
REASSIGNMENT.  TRANSFER,  AND 
REINSTATEMENT  IN  THE  SENIOR 
EXECUTIVE  SERVICE 


Subpart  D-Ouaificatiorw  Standards 


Sec. 

317.401 

General. 

317.402 

Career  reserved  positions. 

317.403 

General  positions. 

317.404 

Retention  of  qualifications 

Standards. 

Su(>part  E— Career  Appointments 

317.501 

Recruitment  and  selection  for  initial 

SES 

i  career  appointment. 

317.502 

Qualifications  Review  Board 

certification. 

317.503 

Probationary  period. 

Subpart  G— SES  Career  Appotottment  by 
Reinstatement 

317.701  Agency  authority. 

317.702  General  reinstatement:  SES  career 
appointees. 

317.703  Guaranteed  reinstatement: 
Presidential  appointees. 


Sul>part  I — ReaMlgnmenta,  Transfers,  and 
Details 

317.901  Reassignments. 

317.902  Transfers. 

317.903  Details. 

317.904  Change  in  type  of  SES  appointment 

Sut>part  ,f— Corrective  Action 

317.1001  OPM  authority  for  corrective  action. 

Authority:  5  U.S.C.  3392.  3393.  3395.  3397, 
3593.  and  3595. 

Subpart  D— Qualifications  StarKfards 
S  317.401    General. 

The  head  of  each  agency  is 
responsible  for  establishing  the 
qualifications  standard  for  Senior 
Executive  Service  (SES)  positions  in 
accordance  with  the  procediu'es 
described  in  this  subpart. 

S  317.402    Career  reserved  positions. 

(a)  The  qualifications  standard  must 
be  in  writing  and  identify  the  breadth 
and  depth  of  the  professional  and 
executive/managerial  luiowledges, 
skills,  and  abilities  required  for 
successful  performance  in  the  position. 

(b)  The  stanard  must  be  speciHc 
enough  to  enable  applicants  to  be  rated 
and  ranked  according  to  their  degree  of 
qualifications  when  the  position  is  being 
filled  on  a  competitives  basis. 

(c)  Each  qualifications  requirement  in 
the  standard  must  be  job  related. 
However,  the  standard  may  not 
emphasize  agency-related  experience  to 
the  extent  that  it  precludes  otherwise 
well-qualified  candidates  from  outside 
the  agency  from  appointment 
consideration. 

(d)  The  standard  may  not  include — 
(1)  A  minimum  length  of  experience 

requirement; 


(2)  A  minimum  education  requirement 
beyond  that  authorized  for  similar 
positions  in  the  competitive  service;  or 

(3)  Any  criterion  prohibited  by  law  or 
regulation. 

§317.403    Generai  positions. 

An  agency  may  apply  the  criteria  in 
§  317.402  when  developing 
qualifications  standards  for  general 
positions.  If  it  does  not.  OPM  muist  be 
consulted  before  the  agency  develops 
the  standard. 

§317.404    Retention  of  qualifications 
standards. 

If  a  qualifications  standard  is 
changed,  the  old  standard  shall  be 
retained  for  2  years.  If  a  position  is 
cancelled,  the  current  standard  shall  be 
retained  for  2  years. 

Subpart  E— Career  Appointments 

§  317.501    Recruitment  and  selection  for 
IniUai  SES  career  appointment 

(a)  Executive  Resources  Board  (ERB). 
The  head  of  each  agency  shall  appoint 
one  or  more  ERB's  from  among 
employees  of  the  agency  or 
commissioned  officers  of  the  tmiformed 
services  serving  on  active  duty  in  the 
agency.  The  ERB(s)  shall,  in  accordance 
with  requirements  established  by  OPM. 
conduct  the  merit  staffing  process  for 
career  appointees. 

(b)  Recruitment  (1)  As  a  minimum, 
the  source  of  recruitment  to  fill  a  SES 
position  by  career  appointment  must 
include  all  groups  of  qualified 
individuals  within  the  civil  service  (as 
defined  by  5  U.S.C.  2101).  It  may  also 
include  qualified  individuals  outside  the 
civil  service. 

(2)  Announcements  of  SES  vacancies 
to  be  filled  by  career  appointment  must 
be  listed  in  OPM's  publication  of  SES 
vacancies  for  such  time  as  prescried  by 
OPM. 

(c)  Merit  staffing  requirements.  As  a 
minimum,  agencies  must — 

(1)  Provide  that  competition  be  fair 
and  open,  that  all  candidates  compete 
and  be  rated  and  ranked  on  the  same 
basis,  and  that  selection  be  based  solely 
on  qualifications  and  not  on  poUtical  or 
other  non-job-related  factors. 

(2)  Provide  that  the  ERB  consider  the 
qualifications  of  each  candidate,  other 
than  those  found  ineligible  because  they 
do  not  meet  the  requirements  of  the 
vacancy  announcement.  Preliminary 
qualifications  screening,  rating,  and 
ranking  of  candidates  may  be  delegated 
by  the  ERB. 

(3)  Provide  that  the  rating  and  ranking 
procedures  sufficiently  differentiate 
among  candidates  on  the  basis  of  the 
knowledges,  abilities,  and  other  job- 
related  factors  in  the  qualifications 


standard  for  the  position,  so  as  to 
enable  the  appointing  authority  to 
adequately  determine  those  most 
qualified.  For  this  purpose,  candidates 
may  be  grouped  into  broad  categories, 
such  as  best  qualified,  qualified,  and  not 
qualified.  Numerical  rating  and  ranking 
and  ranking  are  not  required. 

(4)  Provide  that  the  record  be 
adequately  documented  to  show  the 
basis  of  qualifications,  rating,  and 
ranking  determinations. 

(5)  Provide  that  the  ERB  make  written 
recommendations  to  the  appointing 
authority  on  the  eligible  candidates. 
Rating  sheets  may  be  used  to  facilitate 
consideration  of  large  numbers  of 
candidates. 

(6)  Provide  that  the  appointing 
authority  certify  in  writing  that  the 
candidate  selected  meets  the 
qualifications  requirements  of  the 
position  and  appropriate  merit  staffing 
procedures  were  followed. 

(d)  Retention  of  documentation. 
Agencies  must  keep  such  documentation 
as  OPM  prescribes  for  2  years  to  permit 
reconstruction  of  merit  staffing  actions. 

(e)  Applicant  inquiries  and  appeals. 
Individuals  are  entitled  to  obtain 
information  from  an  agency  regarding 
the  process  used  to  recruit  and  select 
candidates  for  career  appointment  to 
SES  positions.  Upon  request,  applicants 
must  be  told  whether  they  were 
considered  qualified  for  the  position  and 
whether  they  were  referred  for 
appointment  consideration.  Also,  they 
may  have  access  to  questioimaires  or 
other  written  material  regarding  their 
own  qualifications,  except  for  material 
that  would  identify  a  confidential 
source.  There  is  no  right  of  appeal  by 
applicants  to  OPM  on  SES  staffing 
actions  taken  by  ERBs,  QuaUfications 
Review  Boards,  or  appointing 
authorities. 

§317.502    Qualifications  Review  Board 
certificatioa 

(a)  A  Qualifications  Review  Board 
(QRB)  convened  by  OPM  must  certify 
the  executive/managerial  qualifications 
of  a  candidate  before  a  cereer 
appointment  may  be  made  to  an  SES 
position.  More  than  one-half  of  the 
members  of  a  QRB  must  be  SES  career 
appointees. 

(b)  Agency  requests  for  certification  of 
a  candidates  by  a  QRB  must  contain 
such  information  as  prescribed  by  OPM. 
including  evidence  that  merit  staffing 
procedures  were  followed  and  that  the 
appointing  authority  has  certified  the 
candidate's  qualifications  for  the 
position.  Requests  must  be  received  by 
OPM  no  later  than  9  months  from  the 
closing  date  of  the  vacancy 
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announcement  or,  in  cases  where  SES 
qualifications  resulted  from  successful 
completion  of  an  OPM  approved 
candidate  development  program,  9 
months  from  the  date  of  such 
completion. 

(c]  QRB  certiHcation  must  be  based  on 
demonstrated  executive  experience; 
successful  completion  of  an  OPM- 
approved  candidate  development 
program;  or  possession  of  special  or 
unique  qualities  that  indicate  a 
likelihood  of  executive  success.  A  QRB 
certiFication  is  valid  for  3  years  from  the 
date  of  certification. 

(d)  OPM  may  determine  the 
disposition  of  agency  QRB  requests  if 
the  agency  head  leaves  office  before 
QRB  action. 

§317.503    Probationary  period. 

(a)  .An  individual's  initial  appointment 
as  an  SES  career  appointee  becomes 
final  only  after  the  individuiil  has  served 
a  1-year  probationary  period  as  a  career 
appointee. 

(b)  The  probationary  period  begins  on 
the  effective  date  of  the  personnel 
action  initially  appointing  the  individual 
to  the  SES  as  a  career  appointee  and 
ends  one  calendar  year  later.  Service  as 
a  probationer  that  is  interrupted  is 
creditable  toward  completion  of  the 
probationary  period  as  prescribed  by 
OPM. 

(c)  Removal  of  a  career  appointee 
during  the  probationary  period  is 
covered  by  Subpart  D  of  Part  359  of  this 
chapter. 

(d)  A  career  appointee  who  resigns  or 
is  removed  from  the  SES  before 
completion  of  the  probationary  period 
cannot  receive  another  SES  career 
appointment  unless  selected  under  SES 
merit  staffing  procedures.  The 
individual,  however,  need  not  be 
recertified  by  a  QRB  within  3  years  of 
the  previous  QRB  certification. 


Subpart  G— SES  Career  Appointment 
by  Reinstatement 

§317.701    Agency  authority. 

As  provided  for  in  §  §  317.702  and 
317.703,  an  agency  may  reinstate  a 
former  SES  career  appointee  without 
regard  to  the  merit  staffing  requirements 
established  by  OPM  under  5  U.S.C. 
3393(b). 

§  317.702    General  relnstateinent:  SES 
career  appointees. 

(a)  Eligibility  for  general 
reinstatement.  A  former  SES  career 
appointee  who  meets  the  following 
conditions  is  eligible  for  reinstatement 
under  this  section: 


(1)  The  individual  completed  an  SES 
probationary  period  under  a  previous 
SES  career  appointment  or  was 
exempted  from  that  requirement;  and 

(2)  The  individual's  separation  from 
his  or  her  last  SES  career  appointment 
was  not  a  removal  under  Subpart  E  of 
Part  359  of  this  chapter  for  less  than 
fully  successful  executive  perfonr.ance; 
or  by  order  of  the  Special  Counsel 
pursuant  to  5  U.S.C.  1206;  or  under  5 
U.S.C.  7532  (National  Security):  or  under 
Subpart  F  of  Part  752  of  this  chapter  for 
misconduct,  neglect  of  duty,  or 
malfeasance;  or  a  resignation  after 
receipt  of  a  notice  proposing  or  directly 
removal  under  any  of  the  above 
conditions.  Failure  to  accept  a  directed 
reassignment  to  another  commuting 
area,  or  to  accompany  a  position  in  a 
transfer  of  function  to  another 
commuting  area,  does  not  preclude 
reinstatement  to  the  SES  unless  the 
appointment  to  the  original  position 
included  acceptance  of  a  written 
nationwide  mobility  agreement  or 
policy. 

(b)  Applying  for  reinstatement;  time 
limit.  Application  for  reinstatement 
under  this  section  shall  be  made  directly 
to  the  agency  in  which  SES  employment 
is  sought.  There  is  no  time  limit  for 
reinstatement  under  this  section. 

(c)  Qualifications.  The  individual 
must  meet  the  qualification 
requirements  of  the  position  to  which 
reinstated.  The  agency  makes  this 
determination. 

(d)  Tenure  upon  reinstatement.  An 
individual  who  is  reinstated  under 

S  317.702  becomes  an  SES  career 
appointee. 

§  317.703   Guaranteed  reinatatement 
Presidential  appointees. 

(a)  Eligibility  for  reinstatement.  A 
former  SES  career  appointee  who  was 
appointed  by  the  President  to  a  civil 
service  position  outside  the  SES  without 
a  break  in  service,  and  who  left  the 
Presidential  appointment  for  reasons 
other  than  misconduct,  neglect  of  duty, 
or  malfeasance,  is  entitled  by  law  to  be 
reinstated  to  the  SES. 

(b)  Applying  for  reinstatement;  time 
limit.  Except  as  provided  in  paragraph 
(d)  of  this  section,  an  application  in 
writing  for  reinstatement  under  this 
section  must  be  made  to  OPM  within  90 
days  after  separation  from  the 
Presidential  appointment.  An 
application  may  be  submitted  as  soon  as 
the  Presidential  appointee's  resignation 
is  requested  or  submitted. 

(c)  Directing  reinstatement.  (1)  To  the 
extent  practicable,  OPM  will  diirect 
reinstatement  within  45  days  of  the  date 
of  receipt  by  OPM  of  the  application  for 
reinstatement  or  the  date  of  separation 


from  the  Presidential  appointment, 
whichever  is  later. 

(2)  OPM  will  use  the  following  order 
of  precedence  in  directing  reinstatement 
of  a  former  Presidential  appointee: 

(i)  The  agency  in  which  the  individual 
last  served  as  an  SES  career  appointee 
before  accepting  the  Presidential 
appointment; 

(ii)  The  successor  agency  to  the  one  in 
which  the  individual  last  served  as  an 
SES  career  appointee: 

(iii)  The  agency  or  agencies  in  which 
the  individual  served  as  a  Presidential 
appointee;  or 

(iv)  Any  other  agency  in  the  Executive 
branch  with  positions  under  the  SES. 

(3)  The  agency  being  directed  to  take 
the  reinstatement  action  will  be 
responsible  for  assigning  the  individual 
to  a  position  for  which  he  or  she  meets 
the  qualifications  requirements. 

(4)  When  directing  the  reinstatement 
of  a  Presidential  appointee,  OPM  may, 
as  appropriate,  allocate  an  additional 
SES  space  authority  to  the  agency. 

(5)  When  a  Presidential  appointee 
tenders  his  or  her  resignation, 
voluntarily  or  upon  request,  the  agency 
in  which  the  Presidential  appointment 
was  held,  upon  approval  by  OPM,  may 
place  the  former  Ih-esidential  appointee 
as  an  interim  measure  on  a  limited  term 
SES  appointment,  pending 
reinstatement,  to  preclude  a  break  in 
service  after  the  Presidential 
appointment  has  terminated. 

(6)(i)  To  preserve  reinstatement  rights 
tmder  this  section,  an  individual  who 
has  been  serving  in  a  Presidential 
appointment,  if  nominated  by  the 
President  for  another  appointment  in  the 
same  or  a  new  agency,  must  be 
reinstated  by  the  agency  to  an 
appropriate  position  as  an  SES  career 
appointee  before  Senate  confirmation, 
unless  service  as  a  Presidential 
appointee  would  be  continuous. 

(ii)  If  Senate  confirmation  is  not 
required,  reinstatement  to  the  SES  in  the 
same  or  a  new  agency  must  occur  before 
the  effective  date  of  the  Presidential 
appointment,  unless  service  as  a 
Presidential  appointee  would  be 
continuous. 

(d)  Reinstatement  following  direct 
negotiations  with  an  agency.  (1)  A 
Presidential  appointee  who  qualifies 
under  paragraph  (a)  of  this  section  may 
initiate  direct  negotiations  with  an 
agency  regarding  reinstatement  under 
this  section. 

(2)  An  agency  may  voluntarily 
reinstate  a  former  Presidential 
appointee  without  an  order  from  OPM 
directing  such  actiop. 

(3)  The  agency  will  be  responsible  for 
assigning  the  individual  to  a  position  for 
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which  he  or  she  meets  the  qualification 
requirements. 

(4)  Direct  negotiations  with  an  agency 
will  not  extend  the  time  limit  stated  in 
paragraph  (b)  of  this  section  for  making 
application  to  OPM. 

(5)  OPM  may,  when  appropriate  and 
upon  request  by  the  agency,  allocate  an 
additional  SES  space  authority  to  an 
agency  that  voluntarily  reinstates  a 
former  Presidential  appointee  under  this 
paragraph. 

(6)  An  individual  who  is  reinstated 
under  this  paragraph  because  of  direct 
negotiations  with  an  agency  is  not 
entitled  to  further  assistance  by  OPM. 

(e)  Tenure  upon  reinstatement.  (1)  An 
individual  reinstated  under  §  317  703 
becomes  an  SES  career  appointee. 

(2)  An  individual  reinstated  under 
§  317.703  who  was  serving  an  SES 
probationary  period  at  the  time  of  his  or 
her  Presidential  appointment  is  required 
to  complete  the  1-year  SES  probationary 
period  upon  reinstatement. 

(f)  Compliance.  (1)  An  agency  must 
comply  with  an  order  to  reinstate  issued 
by  OPM  under  this  section  as  promptly 
as  possible,  but  not  more  than  30 
calendar  days  from  the  date  of  the 
order. 

(2)  The  agency  will  notify  OPM  of  a 
reinstatement  action  taken  under  this 
section  within  5  workdays  of  the 
effective  date  of  the  reinstatement. 

(3)  An  individual  who  declines  a 
reinstatement  ordered  by  OPM  is  not 
entitled  to  further  placement  assistance 
by  OPM  under  this  section. 


Sut>part  I— Reassignments,  Transfers, 
and  Details 

§317.901    Reaesignnients. 

(a)  In  this  section,  "reassignment" 
means  a  permanent  assignment  to 
another  SES  position  within  the 
employing  executive  agency  or  military 
department.  (See  5  U.S.C.  105  for  a 
definition  of  "executive  agency"  and  5 
U.S.C.  102  for  a  definition  of  "military 
department.") 

(b)  A  career  appointee  may  be 
reassigned  to  any  SES  position  for 
which  qualiHed  in  accordance  with  the 
following  conditions: 

(1)  Reassignment  within  a  commuting 
area.  For  reassignments  within  a 
commuting  area,  the  appointee  must 
receive  a  written  notice  at  least  15  days 
before  the  effective  date  of  the 
reassignment.  This  notice  requirement 
may  be  waived  only  when  the  appointee 
consents  in  writing. 

(2)  Reassignment  outside  of  a 
commuting  area.  For  reassignments 
outside  of  a  commuting  area,  (i)  the 
agency  must  consult  with  the  appointee 


on  the  reasons  for,  and  the  appointee's 
preferences  with  respect  to,  the 
proposed  reassignment;  and  (ii) 
following  such  consultation,  the  agency 
must  provide  the  appointee  a  written 
notice,  including  the  reasons  for  the 
reassignment,  at  least  60  days  before  the 
effective  date  of  the  reassignment.  This 
notice  requirement  may  be  waived  only 
when  the  appointee  consents  in  writing. 

(c)  A  career  appointee  may  not  be 
involuntarily  reassigned  within  120  days 
after  the  appointment  of  the  head  of  an 
agency,  or  within  120  days  after  the 
appointment  of  the  career  appointee's 
most  immediate  supervisor  who  is  a 
noncareer  appointee  and  who  has  the 
authority  to  take  the  action. 

(1)  In  this  paragraph — 

(i)  "Agency  head  '  means  the  head  of 
an  executive  or  military  department  or 
the  head  of  an  independent 
establishment. 

(ii)  "Noncareer  appointee"  means  an 
SES  noncareer  or  limited  appointee,  an 
appointee  in  a  position  filled  by 
Schedule  C  or  noncareer  executive 
assignment,  or  an  appointee  in  an 
Executive  Schedule  or  equivalent 
position  that  is  not  required  to  be  filled 
competitively. 

(2)  These  restrictions  are  not 
applicable  to  a  reassignment  resulting 
from  an  unsatisfactory  performance 
rating  under  5  U.S.C.  4314(b)(3)  that  was 
issued  before  the  appointment  of  the 

■  person  taking  the  reassignment  action. 

(3)  Voluntary  reassignments  during 
the  120-day  period  are  permitted,  but  the 
appointee  must  agree  in  writing  before 
the  reassignment. 

§317.902    Transfers. 

(a)  Definition.  In  this  section, 
"transfer"  means  a  permanent 
assignment  or  appointment  to  another 
SES  position  in  a  different  executive 
agency  or  military  department. 

(b)  Requirements.  "Transfers  are 
voluntary  and  cannot  occur  without  the 
appointee's  consent,  except  transfers 
connected  with  a  transfer  of  functions  to 
another  agency. 

§317.903    Details. 

(a)  Definition.  In  this  section,  "detail" 
means  the  temporary  assignment  of  an 
SES  Member  to  another  position  (within 
or  outside  of  the  SES)  or  the  temporary 
assignment  of  a  non-SES  member  to  an 
SES  position,  with  the  expectation  that 
the  employee  will  return  to  the  official 
position  of  record  upon  expiration  of  the 
detail.  For  purposes  of  pay  and  benefits, 
the  employee  continues  to  encumber  the 
position  from  which  detailed.  The 
provisions  of  this  section  cover  details 
within  or  outside  of  the  employing 
agency. 


(b)  Time  Limits.  Details  within  an 
executive  agency  or  military  department 
must  be  made  in  no  more  than  120-day 
increments.  OPM  may  set  limits  on  the 
total  length  of  details  and  the  length  of 
details  that  may  be  made  without 
competition. 

(c)  SES  career  reserved  positions. 
Only  a  career  SES  appointee  or  a 
career-type  non-SES  appointee  may  be 
detailed  to  a  career  reserved  position. 

(d)  SES  general  positions.  Any  SES 
appointee  or  non-SES  appointee  may  be 
detailed  to  a  general  position. 

§317.904    Clumge  in  type  of  SES 
appointment. 

An  agency  may  not  require  a  career 
SES  appointee  to  accept  a  noncareer  or 
limited  SES  appointment  as  a  condition 
of  appointment  to  another  SES  position. 
If  a  career  appointee  elects  to  accept  a 
noncareer  or  limited  appointment,  the 
voluntary  nature  of  the  action  must  be 
documented  in  writing  before  the 
effective  date  of  the  new  appointment. 
A  copy  of  such  documentation  must  be 
retained  permanently  in  the  appointee's 
Official  Personnel  Folder. 

Subpart  J— Corrective  Action 

§  317.1001    OPM  autttority  for  corrective 
action. 

If  OPM  finds  that  an  agency  has  taken 
an  action  contrary  to  law  or  regulation 
under  this  part  it  may  require  the 
agency  to  take  whatever  corrective 
action  OPM  deems  necessary. 
[FR  Doc.  88-16553  Filed  7-21-88:  8:45  am) 
BILUNG  CODE  632S-01-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1040 

[Dodcet  No.  AO-225-A39:  DA-8S-047] 

Milk  in  ttte  Soutliem  Mictiigan 
Marketing  Area;  Extension  of  Time  for 
Filing  Briefs 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Extension  of  time  for  filing 

briefs. 

SUMMARY:  This  notice  extends  the  time 
for  filing  briefs  on  the  record  of  the 
hearing  held  May  24, 1988,  at  Romulus, 
Michigan,  concerning  proposals  one 
through  four  to  amend  the  Southern 
Michigan  marketing  order.  Counsel  for 
Kraft,  Inc.,  requested  more  time  to 
review  the  hearing  record  and  to 
prepare  a  brief. 

DATE:  Briefs  are  now  due  on  or  before 
July  29, 1988. 
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address:  Briefs  (4  copies)  should  be 
filed  with  the  Hearing  Cleric,  Room  1079. 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 

FOR  FURTHER  INFORMATIOM  CONTACT 

Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch.  Room  2968,  South 
Building.  P.O.  96456.  Washington.  DC 
20090-6456  (202)  447-4829. 

SUPPLEMENTARY  INFORMATION:  Prior 

document  in  this  proceeding:. 

Notice  of  Hearing:  Issued  April  29, 
1988;  published  May  4, 1988  (53  FR 
15851). 

Notice  is  hereby  given  that  the  time 
for  filing  briefs,  proposed  Hndings  and 
conclusions  on  the  record  of  the  public 
hearing  held  May  24, 1988,  at  Romulus. 
Michigan,  on  proposals  one  through  four 
with  respect  to  the  tentative  marketing 
agreement  and  to  the  order  regulating 
the  handling  of  milk  in  the  Southern 
Michigan  marketing  area  pursuant  to 
notice  of  hearing  issued  April  29, 1988 
(53  FR  15851.  May  4, 1988}  is  hereby 
further  extended  to  July  29, 1988. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

List  of  Subjects  in  7  CFR  Part  1040 

Milk  marketing  orders.  Milk,  Dairy 
products. 

Signed  at  Washington,  DC  on  July  19. 1988. 
J.  Patrick  Boyla, 
Administrator. 
[FR  Doc.  68-16527  Filed  7-21-88;  8:45  am] 

WLUNQ  cow  *410-0I-M 


Packers  and  Stockyards 
Administration 

9  CFR  Part  201 

Scale  Accuracy  and  Accurate  Welgttts 

aqency:  Packers  and  Stockyards 
Administration.  USDA. 

ACTION:  Imposed  rule. 

summary:  This  notice  proposes  to  revise 
a  regulation  concerning  scale  accuracy 
and  accurate  weights  to  update  an 
incorporation  by  reference  of  a  National 
Bureau  of  Standards  Handbook  to  refer 
to  the  latest  edition  thereof.  The 
proposal  will  not  require  replacement  of 
scales  which  comply  with  the  previous 
requirements. 

date:  Comments  must  be  submitted  on 
or  before  September  20, 1988. 


ADDRESS:  Comments  may  be  mailed  to 
the  Administrator.  Packers  and 
Stockyards  Administration,  Room  3039. 
South  Building.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
Comments  received  may  be  inspected 
during  normal  business  hours  in  the 
Office  of  the  Administrator. 

FOR  FURTHER  INFORMATWN  CONTACT. 

Harold  W.  Davis,  Director,  Livestock 
Marketing  Division.  (202)  447-6951. 
SUPPUEMENTARY  INFORMATKW:  Section 
201.71(a)  of  the  regulations  requires  that 
all  subject  scales  shall  l>e  installed, 
maintained,  and  operated  to  insure 
accurate  weights.  This  part  of  the 
regulation  also  incorporates  by 
reference  portions  of  the  1983  edition  of 
National  Bureau  of  Standards  Handbook 
44,  "Specifications.  Tolerances  and 
other  Technical  Requirements  for 
Weighing  and  Measuring  Devices." 
Handbook  44  is  a  product  of  the 
National  Conference  on  Weights  and 
Measures  and  is  subject  to  change 
annually.  It  is  adopted  automatically  by 
a  majority  of  States  and  forms  the  basis 
for  scale  requirements  for  all  State 
weights  and  measures  jurisdictions  in 
the  United  States.  The  1988  edition  of 
Handbook  44  contains  provisions  which 
are  not  included  in  the  1983  edition. 
These  new  provisions  are  being  applied 
by  State  and  local  weights  and 
measures  jurisdictions.  The  proposed 
amendment  to  regulation  S  201.71(a)  to 
incorporate  by  reference  the  1988 
edition  of  Handbook  44  would  make  the 
requirements  of  the  Packers  and 
Stockyards  Administration  uniform  with 
those  applied  by  State  and  local  weights 
and  measures  jurisdictions.  Paragraphs 
(b),  (c)  and  (d)  of  the  regulation  will  not 
be  changed. 

The  major  differences  between  the 
1983  edition  of  Handbook  44  and  Uie 
1988  edition  result  from  the  adoption  by 
the  National  Conference  on  Weights  and 
Measures  of  a  new  scale  code  which 
became  effective  and  enforceable  on 
January  1, 1986.  The  new  scale  code  is 
applicable  to  scales  manufactured  after 
January  1, 1986  for  most  classes  of 
scales  but  is  applicable  in  part  to  all 
livestock  and  motor  vehicle  scales.  The 
new  scale  code  requires  that  new 
devices  be  marked  with  accuracy 
classes  and  institutes  a  different  concept 
in  tolerance  application.  Under  the  new 
scale  code,  tolerances  are  based  on 
incremental  values  depending  on  the 
number  of  scale  divisions  comprised  in 
a  specific  test  load.  For  livestock  and 
motor  vehicle  scales  the  basic  tolerance 
is  1  scale  division  error  for  each  500 
divisions  of  test  load.  This  is  equivalent 
to  the  old  basic  tolerance  of  0.2%  of  test 
load  but  is  applied  in  an  incremental 


fashion  rather  than  in  a  linear  fashion  as 
with  the  old  relative  value  tolerance. 
This  results  in  a  slightly  more  liberal 
tolerance  at  the  lower  end  of  each  500 
division  segment  on  some  mechanical 
scales.  Device  manufacturers  and  scale 
service  agencies  are  held  accountable 
for  compliance  with  the  accuracy  class 
marking  requirement  which  they  must 
meet  in  order  for  their  devices  to  be 
accepted  by  the  State  weights  and 
measures  jurisdictions. 

Executive  Order 

It  has  been  determined  that  the 
proposal  to  amend  this  regulation 
relating  to  scale  accuracy  and  accurate 
weights  is  not  a  "major"  rule  as  defined 
by  section  1(b)  of  E.0. 12291. 

The  proposed  rule  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  will  not  result  in  major 
increases  in  cost  or  prices  for 
consumers,  individual  industries. 
Government  agencies  or  geographic 
regions,  and  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity. 
Innovation  or  on  the  ability  of  U.S. 
based  enterprises  to  compete  with 
foreign  based  enterprises  in  domestic  or 
export  markets.  Accordingly,  regulatory 
impact  analyses  are  not  required. 

Regulatory  Flexibility  Act 

B.R  (Bill)  Jones.  Administrator, 
Packers  and  Stockyards  Administration, 
has  determined  that  this  proposal  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act  of  1900  (44 
U.S.C  250) 

This  proposal  does  not  impose  any 
paperwork  requirement. 

List  of  Subjects  in  0  CFR  Part  201 

Scales.  Accurate  weights. 

Done  at  Washington,  DC,  this  19th  day  of 
July  1988. 
B.H.  (BUI)  lones. 

Administrator.  Packers  and  Stockyards 
Administration. 

PART  201— REGULATIONS  UNDER 
THE  PACKERS  AND  STOCKYARDS 
ACT 

1.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

Authority:  Sees.  202. 407. 407(a).  42  Stat. 
168.  lee  as  amended.  7  U.S.C.  222.  228,  228(a). 

2.  It  U  proposed  that  9  CFR  201.71(a) 
l>e  revised  to  read  as  set  forth  below: 
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S  201.71    Scsiss;  accurate  weights,  repairs, 
edjustments  or  reptocements  I 


(a)  All  scales  used  by  stockyard 
owners,  market  agencies,  dealers, 
packers,  and  live  poultry  dealers  to 
weigh  livestock,  livestock  carcasses,  or 
live  poultry  for  the  purpose  of  purchase, 
sale,  acquisition,  or  settlement  shall  be 
installed,  maintained,  and  operated  to 
insure  accurate  weights.  Such  scales 
shall  meet  applicable  requirements 
contained  in  the  General  Code,  Scale 
Code,  and  Weights  Code  of  the  1988 
edition  of  National  Bureau  of  Standards 
Handbook  44,  "Specifications, 
Tolerances  and  Other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices",  which  is  hereby 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 

Register  on ,  These  materials  are 

incorporated  as  they  exist  on  the  date  of 
approval  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register.  Handbook  44  is  subject 
to  change  annually.  This  handbook  is  for 
sale  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402.  It  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register  Information  Center, 
Room  8301, 1100  L  Street  NW.. 
Washington.  DC  20408. 

(FR  Doc.  88-16600  Filed  7-21-88:  8:45  am] 
BIUJNG  CODE  341(MCD-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
[Docket  No.  PRM-50-47] 

Quality  Tedinology  Co.;  Denial  of 
Petition  for  Rulemaking 

AGENCY:  Nuclear  Regulatory 
Commission. 

action:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  (PRM-50-47)  filed  by  Mr. 
Owen  L  Thero.  President  of  Quality 
Technology  Company.  The  petition  is 
being  denied  because  (1)  the  existing 
regulations  provided  adequate 
assurance  that  safety  related  concerns 
are  being  reported;  (2)  the  proposed 
additional  regulation  would  not 
substantially  increase  the  overall 
protection  of  the  public  health  and 
safety;  and,  (3)  the  need  for  the 
proposed  rule  is  not  otherwise 


demonstrated  by  the  information 
provided. 

The  petitioner  requested  that  NRC 
require  all  utilities  involved  in  a  nuclear 
program  to  (1)  report  all  identified 
concerns  relating  to  wrongdoing 
activities  to  the  Office  of  Investigation 
and  (2)  maintain  a  nationwide  employee 
concern  program.  Wrongdoing  activities 
are  not  specifically  defined  by  the 
petitioner  but  are  assumed  to  be 
criminal-type  activities.  Examples  might 
include  use  of  drugs  or  alcohol  on  the 
job  and  the  falsification  of  documents  or 
records.  The  NRC  has  carefully 
considered  the  issues  raised  in  the 
petition,  and  has  taken  them  into 
account  in  reaching  a  decision  on  the 
areas  which  fall  within  its  jurisdiction. 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  to  the 
petitioner  are  available  for  public 
inspection  or  copying  in  the  NRC's 
Public  Document  Room  at  1717  H  Street 
NW..  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  J.  Mate,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington  DC 
20555,  Telephone  (301)-492-3795. 

SUPPLEMENTARY  INFORMATION: 

I.  The  petition 

II.  Basis  for  request 

III.  Public  comments  on  the  petition 

IV.  Staff  action  on  the  petition 

V.  Reasons  for  denial 

The  Petition 

In  a  letter  dated  October  27, 1986,  Mr. 
Owen  L.  Thero,  President  of  Quality 
Technology  Company  (QTC)  filed  with 
the  NRC  a  petition  for  rulemaking.  The 
petitioner  requested  that  NRC  expand 
the  scope  of  its  regulations  so  that  all 
utilities  involved  in  a  nuclear  program 
(1)  report  all  identified  concerns  relating 
to  wrongdoing  activities  to  the  Office  of 
Investigation,  much  along  the  same  lines 
as  is  required  to  report  nuclear  safety- 
related  issues,  and  (2)  maintain  a 
nationwide  employee  concern  program 
incorporating  the  applicable  facets  of 
the  Employee  Response  Team  recently 
conducted  at  the  Tennessee  Valley 
Authority  Watts  Bar  Facility. 

Basis  for  Request 

The  petitioner  (QTC)  bases  the 
petition  on  their  experience  gained  from 
involvement  in  employee  concern 
programs  at  several  utilities,  most 
recently  the  TVA  Watts  Bar  Facility. 
This  involvement  included  the 
collection,  collation  and  investigation  of 
safety  concerns.  As  a  result  of  this 
experience,  the  petitioner  states  it  had 
been  in  the  unique  position  to  observe 
the  program's  effectiveness  from  both 


the  perspective  of  management  and  the 
perspective  of  the  employee.  The 
petitioner  contends  that  because  of  this 
unique  vantage  point  and  experience, 
they  have  observed  that  employees 
engaged  in  the  construction  or  operation 
of  a  nuclear  facility  have  the  most 
accurate  and  insightful  information 
about  safety  related  issues.  The 
petitioner  claims  that  several  thousands 
nuclear  safety-related  concerns  and 
several  hundred  tvrongdoing  activities 
have  been  identified  through  the  efforts 
of  the  employee  concern  programs 
conducted  by  QTC  at  Watts  Bar  and 
other  facilities  that  otherwise  would  not 
have  surfaced. 

QTC  believes  that  without  resolution 
of  employee  identified  safety-related 
concerns,  the  potential  exists  for  costly 
hardware  failures  or  potential  danger  to 
the  employees  of  nuclear  facilities  or  the 
general  public. 

The  petitioner  further  believes  that  the 
disposition  of  wrongdoing  activities  by 
the  licensee  is  not  clear  and  in  their 
experience  the  licensee  has  not  allowed 
QTC  to  investigate  reported  wrongdoing 
issues  nor  have  the  licensees  willingly 
reported  such  activities  to  the  NRC  or  to 
the  Department  of  Justice.  QTC  also 
claims  that  licensees  have  no  effective 
corrective  action  mechanism  to 
investigate  or  resolve  wrongdoing 
issues:  therefore,  a  corrective  action 
mechanism  is  needed. 

The  petitioner  concludes  that  the 
sheer  number  of  identified  concerns 
along  with  the  very  high  rate  of 
substantiation  (greater  than  50%)  more 
than  justifies  the  need  for  a  nationwide 
employee  concern  program  to  be 
authorized  and  defined  by  law. 

Public  Conunents  on  the  Petition 

A  notice  of  filing  of  the  petition  for 
rulemalcing  was  published  in  the  Federal 
Register  on  January  12, 1987,  (52  FR 
1200)  and  included  the  full  text  of  the 
proposal.  Interested  persons  were 
invited  to  submit  written  comments.  The 
comment  period  was  subsequently 
extended  60  days  to  provide  sufficient 
time  for  public  comments.  In  response  to 
the  invitation  in  the  Federal  Register 
soliciting  comments  on  the  petition  for 
rulemaking,  a  total  of  34  letters  were 
received.  These  letters  came  from 
individuals,  law  firms,  public  interest 
groups,  utilities,  and  other  companies 
that  manage  nuclear  plants.  Five 
comments  favored  the  petition  and 
twenty-six  comments  were  opposed  to 
the  petition.  One  comment  requested  an 
extension  of  the  comment  period  to 
allow  more  time  to  respond.  One 
comment  favored  the  thrust  of  the 
proposal,  but  recommended  that  it  be 
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held  in  abeyance  pending  Congressional 
action  on  some  proposed  In  pector 
General  bills.  The  remaining  comment 
by  a  Congressman  favored  the  first  part 
of  the  petition  (i.e.  report  all  identified 
concerns  related  to  wrongdoing 
activities)  but  could  not  support  the 
second  part  (establish  an  employee 
concern  program)  if  there  were  not 
attendant  requirements  as  to  how  the 
program  wodd  be  operated  in  order  to 
guarantee  its  integrity.  For  the  purpose 
of  summarizing,  this  split  comment  was 
considered  as  a  favorable  response. 
Hence,  there  were  seven  comments 
(21%)  favoring  the  petition  and  twenty- 
six  comments  (79%)  opposed.  The  seven 
comments  favoring  the  petition  came 
fit)m  two  sources.  Three  comments  were 
from  individual  citizens,  three  from 
public  interest  groups  and,  one  from  a 
Congressman.  A  summary  of  the 
significant  comments  in  favor  of  the 
proposal  are  highlighted  below. 

A  rule  promulaged  in  response  to  the 
petition  would: 

— ^Provide  a  safee,  confidential  means 
for  information  to  be  volunteered  by 
employees  with  no  fear  of  reprisal. 
— ^Be  conducive  to  the  identification  of 
personnel  who  are  using  drugs  or 
alcohol. 
— ^Defile  wrongdoing  activities  to  include 
non-nuclear  and  non-utility  business, 
e.g.  drug  sales  and  bookmaking. 
— ^Require  licensees  and  holders  of 
construction  permits  to  report 
allegations  of  management 
wrongdoing  or  evidence  bearing  on 
the  character  and/ or  suitability  of 
management. 

Twenty-six  comments  opposed  to  the 
petition  included  twenty-four  from 
utilities  or  companies  that  run  utilities, 
one  from  a  company  (SYNDECO)  that  is 
a  subsidiary  of  Detroit  Edison  Co.  and 
the  remaining  comment  was  from  the 
Atomic  Industrial  Forum.  A  summary  of 
the  significant  comments  opposing  the 
petition  are  highlighted  below: 
—The  petition  may  be  motivated  by  self 
interest  on  the  part  of  the  petitioner 
(not  considered). 
— Current  regulations  are  adequate  to 
ensure  safety  problems  are  reported. 
—Utilities'  experience  with  employee 
concern  programs  does  not  support 
the  petitioner's  claim  that  the  rate  of 
substantiation  is  greater  than  50%. 
— No  evidence  was  presented  to  show 
that  public  safety  would  be 
significantly  enhanced  as  a  result  of 
the  proposed  rule. 
—Various  utilities  indicated  they  were 
not  aware  of  any  industry  problems 
regarding  licensee  treatment  of 
employee  concerns. 


— Several  employee  concern  programs 
voluntarily  set  up  by  utilities  currently 
exist. 

No  factual  need  was  provided  for  the 

proposed  rule. 
— Mandatory  employee  concern 
programs  could  reduce  the 
effectiveness  of  industry's  voluntary 
programs  by  reducing  management 
flexibility  and  safety  related  matters 
could  go  unreported. 
— Current  utility  experience  does  not 
justify  the  imposition  of  additional 
regulatory  reporting  requirements. 
One  of  the  public  comments  raised  an 
issue  that  was  not  raised  by  the 
petitioner.  The  issue  is:  Provide  a  safe, 
confidential  means  for  information  to  be 
provided  by  employees  with  no  fear  of 
reprisal.  Employees  who  wish  to  provide 
information  or  who  have  concerns  have 
two  options  available  to  them.  They 
may  discuss  the  particular  concern  with 
their  supervisor  or  plant  management.  If 
they  cannot  obtan  satisfactory 
resolution  or  if  they  do  not  desire  to  use 
this  avenue,  they  can  take  the  concern 
directly  to  the  NRC.  NRC  has 
maintained  a  policy  that  allows  licensee 
employees  to  being  concerns  to  its 
attention.  This  can  be  done  either 
verbally  or  in  writing  and  can  be  done 
through  the  resident  inspector,  regional 
personnel,  or  NRC  Headquarters 
personnel.  This  option  may  afford  the 
individual  confidentiaUty. 

Staff  ActioD  on  the  Petition 

The  proposed  petition  was  published 
in  the  Federal  Register  in  January  1987. 
"The  comment  period  was  extended  (thru 
mid-May)  in  order  to  provide  sufficient 
time  for  public  comments.  The 
resumption  of  action  on  the  petition  was 
delayed  for  approximately  six  months 
because  of  the  NRC  reorganization  and 
the  subsequent  realignment  of  duties 
and  responsibilities,  and  the 
prioritization  of  ongoing  work.  Action  on 
the  petition  resumed  in  mid-November 
of  1987. 

Reasons  for  Denial 

The  NRC  has  considered  the  petition, 
the  public  comments  received,  and  the 
current  regulatory  structure.  After 
consideration  of  the  above.  NRC  has 
concluded  that  the  petitioner's  request 
should  be  denied.  The  discussion  that 
follows  addresses  the  various 
allegations  contained  in  the  petition  and 
the  NRC  response  to  each  of  these 
allegations. 

1.  Allegation 

Several  thousand  nuclear  safety- 
related  concerns  and  several  hundred 
wrongdoing  activities  have  been 
identified  through  the  efforts  of  the 


employee  concern  programs  that  QTC 
has  either  conducted  or  been  associated 
with  at  several  nuclear  facilities  that 
otherwise  would  not  have  surfaced. 

Response 

The  main  purpose  of  an  employee 
concern  program  is  to  provide  a  forum  in 
which  to  resolve  employee  concerns 
about  the  safety  of  a  nuclear  plant. 
Several  utilities  have  established  such 
programs,  on  a  voluntary  basis,  some  at 
a  considerable  expenditure  of  resources 
to  assure  that  all  employee  concerns  are 
investigated  and  resolved.  Many  of 
these  programs  have  continued  into  the 
operational  phases  of  a  plant's 
existence.  There  is  no  question  that 
these  programs  can  and  will  identify 
employee  concerns.  But  no  evidence 
was  presented  that  these  concerns 
would  not  have  surfaced  through  some 
other  mechanism  such  as:  A  good 
quality  assurance  program,  the  normal 
employer-employee  woridng 
relationship;  or  by  reporting  to  the  NRC. 
Although  a  large  number  of  specific 
concern  files  from  Watts-Bar  are  in  the 
possession  of  NRC  the  information 
contained  in  these  files  is  very  cryptic 
and  generally  does  not  contain  specific 
technical  detail  to  support  the  assertions 
by  the  petitioner.  Additionally,  no 
specific  documentation  concerning  the 
rate  of  substantiation  at  Watts-Bar  or 
other  units  has  been  provided  by  the 
petitioner  to  support  the  assertions. 

2.  Allegation 

Unresolved  nuclear  safety-related 
concerns  could  have  surfaced  through  a 
series  of  costly  hardware  failings  and/ 
or  potential  endangerment  of  the 
employees  and  the  general  public  if 
allowed  to  go  into  operation 
uncorrected. 


Response 

In  response  to  this  assertion,  one  of 
the  commenters  (an  engineering  firm) 
felt  strongly  that  there  are  very  few 
engineering  decisions  made  that  are 
totally  conclusive.  Instead,  considerable 
expertise  and  judgment  go  into  the 
determination  of  most  requirements  of 
this  type.  The  commenter  stated  that 
management  makes  decisions  based  on 
analysis  and  opinons.  Experience  has 
shown  that  very  few,  if  any.  employee 
concerns  actually  require  hardware 
changes  and  very  few  of  the  hardware 
changes  materially  improve  safety.  No 
doctunented  evidence  of  any  type  has 
been  provided  by  the  petitioner  to 
support  this  assertion. 


3.  Allegation 

The  disposition  of  wrongdoing 
activities  by  licensees  is  not  clear.  In  our 
experience,  the  licensee  has  not  allowed 
us  to  investigate  wrongdoing  issues 
reported.  Neither  have  they  been  willing 
to  report  these  activities  to  the  NRC  or 
to  the  Department  of  Justice.  They  have 
no  effective  corrective  action 
mechanism  to  investigate  or  resolve 
wrongdoing  issues.  These  issues  fall  into 
a  "black  hole." 

Response 

In  contemplating  the  addition  of  new 
regulations.  NRC  must  ask  if  the  new 
regulations  are  required  to  provide 
adequate  protection  of  the  public  health 
and  safety.  The  next  level  of  questioning 
is:  Will  the  proposed  rule  result  in 
enhanced  health  and  safety  or  an 
improved  plant  operation?  Finally,  what 
is  the  cost  of  the  new  regulation  versus 
the  benefits  to  be  derived?  This  applies 
to  the  licensee  as  well  as  NRC.  The 
present  regulations  set  up  a  rather 
extensive  system  of  reporting 
requirements  which  licensees  are 
required  to  follow.  The  regulatory 
system  is  designed  to  provide  a 
framework  to  ensure  that  events  which 
are  significant  to  the  safe  operation  of 
nuclear  power  plants  are  reported  to 
NRC  so  that  the  appropriate  corrective 
action  can  be  taken.  In  cases  where 
employee  concerns  have  not  been 
resolved  to  the  employees  satisfaction, 
there  are  means  available  for  discussing 
their  concerns  with  NRC.  To  date,  non- 
safety-related  concerns  have  essentiaUy 
been  the  responsibility  of  licensee 
management.  If  licensee  management 
demonstrates  that  they  are  unwilling  or 
unable  to  handle  such  concerns,  and 
NRC  determines  that  these  concerns  are 
a  problem  at  more  than  a  few  isolated 
plants,  then  NRC  can  consider  taking  a 
more  direct  action.  Until  then,  Ucensee 
management  should  be  given  the 
opportunity  to  address  the  matter.  The 
petitioner  has  not  provided  any  factual 
evidence  to  show  that  a  problem  exists 
at  any  plant  as  alleged  in  the  proposal. 

4.  Allegation 

The  sheer  numbers  of  concerns 
identified  along  with  the  very  high  rate 
of  substantiation  (greater  than  50%) 
more  than  justifies  the  need  for  a 
nationwide  employee  concern  program 
to  be  authorized  and  defined  by  law. 

Response 

The  petitioner's  assertion  appears  to 
be  based  on  experience  gained  primarily 
at  TVA's  WatU  Bar  Facility.  Before 


considering  the  implementation  of  a 
mandatory  program  on  all  nuclear 
power  plants  in  the  United  States,  a 
definitive  basis  should  be  established  to 
show  that  such  a  requirement  is  in  fact 
needed.  As  noted  in  reason  #1  on  page 
9,  the  petitioner  has  provided  no 
evidence  or  specific  dociunentation 
other  than  its  stated  experience  at  one 
facility  to  support  its  assertion.  With 
respect  to  experience  with 
substantiation  rates,  three  of  the 
commenters  stated  that  their  experience 
does  not  support  a  substantiation  rate  in 
excess  of  50%.  In  fact,  their  experience 
reflects  a  substantiation  rate  which  is 
significantly  less  than  50%.  The 
information  provided  is  not  sufficient  to 
establish  that  a  problem  exists  in  the 
"industry"  and  tiiat  a  rulemaking  is 
needed  to  solve  the  problem. 

In  addition  to  reviewing  the  assertions 
of  the  petitioner  and  comments  ftt)m  the 
public,  the  petition  was  also  examined 
in  light  of  the  existing  regulatory 
structure.  Although  there  are  no 
regulations  currently  in  effect  regarding 
specific  reporting  of  identified  concerns 
related  to  wrongdoing  activities  as 
raised  by  the  petitioner,  there  are 
several  regulations  in  effect  concerning 
the  reporting  of  safety-related  matters. 
These  regulations  are  briefly  listed 
below: 
—10  CFR  Part  21  reporting  of  defects 

and  noncompliance. 
—10  CFR  50.55(e)  requires  holders  of 
construction  permits  to  notify  NRC 
regarding  deficiencies  in  design  or 
construction  which  could  adversely 
affect  safety. 
—10  CFR  50.7  prohibits  licensees  fit)m 
discriminating  against  employees 
engaging  in  certain  protected 
activities  including  providing 
information  to  the  Conmiission 
regarding  violations. 
— 10  CFR  50.72  requires  the  notification 
of  NRC  regarding  various  classes  of 
emergency  and  non-emergency 
events. 
—10  CFR  50.73  requires  the  notification 
of  NRC  of  specific  events  reportable 
via  the  licensee  event  report  program. 
—Appendix  B  to  10  CFR  Part  50,  criteria 
15  and  16  requires  the  licensees  to 
document  defects  and  take  the 
appropriate  corrective  action 
including  defects  brought  to  the 
attention  of  the  licensee  by 
employees. 
—10  CFR  70.52  requires  the  hcensee  to 
report  on  accidental  criticality  or  loss 
or  theft  of  special  nuclear  material. 
—10  CFR  73.71  requires  the  licensee  to 
report  on  imaccounted  for  shipntents, 


suspected  thefts,  unlawful  diversion, 
radiological  sabotage  or  other  events 
which  significantly  threaten 
safeguards. 

In  addition  to  the  above  regulations, 
the  NRC  is  presently  preparing  a 
proposed  rule  concerning  fitness  for 
duty  at  nuclear  power  plants  which  is 
expected  to  be  published  for  public 
comment  in  June  or  July  1988.  The 
objective  of  the  fitness  for  duty  rule  is  to 
provide  for  the  public  health  and  safety 
by  eliminating  access  to  protected  areas 
at  nuclear  power  plants  by  personnel 
who  are  judged  to  be  unfit  for  duty. 
Personnel  considered  unfit  for  duty  are 
those  who  are  imder  the  influence  of 
any  substance,  legal  or  illegal,  or 
mentally  or  physically  impaired  from 
any  cause  which  in  any  way  affects 
their  ability  to  safely  and  competently 
perform  their  duties.  Employee 
assistance  programs  would  be  available 
for  rehabilitation. 

The  regulations  cited  above  have  been 
promulgated  by  NRC  with  the  intention 
of  identifying  deficiencies  and  non- 
compliances that  either  reduce  or  have 
the  potential  to  reduce  the  degree  of 
protection  afforded  to  public  health  and 
safety  or  the  environment  It  is  not 
NRC's  intention  to  receive  all  employee 
non-safety-related  concerns.  TTie 
management  of  the  utilities  have  certain 
responsibilities  relative  to  employee 
concerns  and  as  long  as  the  concerns  do 
not  affect  safety,  they  should  remain  the 
responsibility  of  utility  management.  IS 
the  utility  management  is  not  responsive 
or  if  there  is  concern  with  retaliation, 
there  are  adequate  alternative  means  to 
bring  matters  of  health  and  safety 
concern  to  the  NRC  for  resolution,  as 
discussed  in  this  notice. 

It  appears  that  good  management 
practices  by  the  utilities  and  the  existing 
regulatory  structure  together  provide  a 
reasonable  assurance  that  valid 
problems  identified  by  employees  vrill 
be  investigated  and  corrected.  In  light  of 
the  above,  no  additional  action  is 
required  at  this  time. 

Because  each  of  the  issues  raised  in 
the  petition  have  been  susbstantially 
addressed  and  resolved,  the  NRC  has 
denied  the  petition. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of]ulyl98& 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello.  Jr., 

Executive  Director  for  (^rations. 
[FR  Doc.  88-16586  Filed  7-21-88;  8:45  amj 
BIUJMQC00E75WH>«4I 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

18  CFR  Part  154 
IDocfcct  No.  RM««-20-000] 

5- Year  Take-or-pay  IMake-up 
Provislone  In  Natural  Qaa  Producer- 
Pipeline  Contracta 

Issued  July  14, 1988. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 

Regulatory  Commission  (Commission)  is 
proposing  to  eliminate  the  requirement 
in  its  regulations  that  a  gas  purchase 
contract  between  an  independent 
natural  gas  producer  and  an  interstate 
natural  gas  pipeline  must  allow  the 
pipeline  a  minimum  5-year  make-up 
period  in  which  to  take  gas  for  which 
payment  has  already  been  made  (18 
CFR  154.103  (1987)).  The  requirement  is 
no  longer  necessary  because  of  efforts 
by  pipelines  and  producers  to  resolve 
take-or-pay  issues  and  to  enter  into 
market-responsive  contracts  for  future 
gas  supplies. 

DATE:  An  original  and  14  copies  of  the 
written  comments  must  be  received  by 
the  Commission  by  August  15, 1988. 
ADDRESS:  All  Tilings  should  refer  to 
Docket  No.  RM88-20-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  J.  Lane,  Federal  Energy 
Regulatory  Commission,  Office  of  the 
General  Counsel,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426.  (202) 
357-8530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Notice  of  Proposed 
Rulemaking  in  Docket  No.  RM88-20-000 
issued  July  14, 1988.  All  persons 
interested  in  obtaining  the  full  text  of 
this  document  for  inspection  and 
copying  may  do  so  during  normal 
business  hours  in  Room  1000  at  the 
Commission's  Headquarters,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  In  addition,  the  Commission 
Issuance  Posting  System  (CIPS),  an 
electronic  bulletin  board  service, 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission. 


CIPS  it  available  at  no  charge  to  the 
user  and  may  be  accessed  using  a 
personal  computer  with  a  modem  by 
dialing  (202)  357-8987.  The  full  text  of 
this  notice  of  proposed  rulemaking  is 
available  on  CIPS  for  10  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

The  Commission  certifies,  pursuant  to 
section  e05(b)  of  the  Regulatory 
Flexibility  Act  of  1980.  that  the  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Commission  has  determined  that 
no  environmental  assessment  or 
environmental  impact  statement  is 
necessary  in  this  rulemaking. 
Commission  actions  relating  to  the  sale, 
exchange,  or  transaction  of  natural  gas 
are  categorically  excluded  from 
requiring  environmental  review.* 

List  of  SubjecU  in  18  CFR  Part  154 

Alaska,  Natural  gas.  Pipelines, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part 
154,  Chapter  1.  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  direction  of  the  Commission. 
Lois  D.  Cashell. 

Acting  Secretary. 

PART  154— RATE  SCHEDULES  AND 
TARIFFS 

1.  The  authority  citation  for  Part  154 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act,  15  U.S.C.  717- 
717w  (1982);  Department  of  Energy 
Organization  Act.  42  U.S.C.  7102-7352  (1982): 
E.0. 12009,  3  CFR  Part  142  (1978): 
Independent  Offices  Appropriations  Act.  31 
U.S.C.  9701  (1970). 

S  154.103    (Rmnovadl 

2.  In  Part  154,  §  154.103  is  removed. 
[PR  Doc.  8&-ie580  Filed  7-21-88:  8:45  am] 
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■  18  CFR  380.4(a)(27)  ai  added  by  Order  No.  486. 
52  FR  47897  (Dec.  17. 1967),  III  FERC  Slat*.  A  Regs, 
1  3a783  (1988). 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2584 

Proposed  Regulation  Regardbm 
Allocation  of  Fiduciary  Reeponsil>ility. 
Federal  Retirement  Thrift  Inveetment 
Board 

aoency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains  a 
proposed  regulation  under  section 
8477(e)(1)(E)  fo  the  Federal  Employees' 
Retirement  System  Act  of  1988  (FERSA 
or  the  Act).  "Hiat  section  provides  that 
any  fiduciary  with  respect  to  the  Thrift 
Savings  Fund  *  who,  pursuant  to 
procedures  prescribed  by  the  Secretary 
of  Labor,  allocates  a  Bduciary 
responsibility  to  another  Hduciary  shall 
not  be  liable  for  gay  act  or  omission  of 
such  fiduciary  except  in  specified 
circumstances.  Section  8477(e)(l)(E} 
specifically  contemplates  the  issuance 
of  regulations  by  the  Department  of 
Labor.  The  proposal  describes  the 
procedures  which  a  Hduciary  with 
respect  to  the  Thrift  Savings  Fund  must 
follow  in  order  to  allocate  fiduciary 
responsibility  to  another  Rduciary. 
dates:  Written  comments  on  the 
proposed  regulation  must  be  received  by 
the  Department  of  Labor  on  or  before 
August  22. 1988.  The  proposed 
regulation,  if  adopted,  would  apply  to 
transactions  occurring  on  or  after  a  date 

30  days  from  the  date  the  regulation  is 
published  in  Hnal  form. 
addresses:  Written  comments 
(preferably  at  least  three  copies)  should 
be  submitted  to  the  Office  of 
Regulations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration. 
Room  N-5671,  U.S.  Department  of  Labor, 
Washington,  DC  20210,  and  marked 
"Attention:  FERSA  Allocation 
Regulation."  All  submissions  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room,  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5507.  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT 

Martin  A.  Staubus,  Plan  Benefits 
Security  Division,  Office  of  the  Solicitor, 
U.S.  Department  of  Labor,  Washington, 
DC  20210.  telephone  (202)  523-9596:  or 
Debra  Silver,  Pension  and  Welfare 


■  The  Thrift  Saving*  Fund  i*  ettablished  and 
defined  at  5  U.S.C.  8437. 
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Benefits  Administration.  U.S. 
Department  of  Labor,  Washington,  DC 
20210,  telephone  (202)  523-8671. 

SUPPI^MENTARY  INFORMATION:  This 
document  contains  a  proposed 
regulation  under  section  8477(e)(1)(E)  of 
FERSA.*  That  section  provides  that  any 
fiduciary  with  respect  to  the  Thrift 
Savings  Fund  who,  pursuant  to 
procedures  prescribed  by  the  Secretary 
of  Labor,  allocates  a  fiduciary 
responsibility  to  another  fiduciary  shall 
not  be  liable  for  an  act  or  omission  of 
such  fiduciary  except  in  specified 
circumstances.  Upon  becoming  effective, 
this  regulation  would  prospectively 
supersede  the  interim  regulations 
promulgated  by  the  Executive  Director 
of  the  Federal  Retirement  Thrift 
Investment  Board  which  appear  at  Title 
5,  Code  of  Federal  Regulations,  Chapter 
IV,  Section  1660.1-1660.5  (52  FR  38221. 
October  15. 1987).  A  discussion  of 
section  8477(e)(1)(E)  and  a  description  of 
the  proposed  regulation  follows: 

Discussion 

A.  General  Considerations 

Subchapter  III  of  FERSA  provides  for 
the  creation  of  a  retirement  savings  plan 
for  federal  employees  to  be  known  as 
the  Thrift  Savings  Plan.  As  provided  at 
section  8437  of  FERSA.  the  plan  is  to  be 
funded  by  the  Thrift  Savings  Fund 
(Fund).  The  Fund  consists  of  all 
employee  and  government  contributions, 
increased  by  the  total  net  earnings  of 
the  Fund  or  reduced  by  the  total  net 
losses  of  the  Fund,  and  reduced  by  the 
total  amount  of  payments  made  £rom  the 
Fund. 

Under  the  system  of  plan  management 
prescribed  at  Subchapter  VII  of  the  Act 
the  authority  and  responsibility  for  the 
management  and  administration  of  the 
Fund  is  apportioned  between  the 
Federal  Retirement  Thrift  Investment 
Board  (the  Board)  and  its  Executive 
Director.  Section  8472  of  the  Act  charges 
the  Board  with  board  responsibility  to 
establish  policies  for  the  investment  and 
management  of  the  Thrift  Savings  Fund 
and  the  administration  of  Subchapter  III 
of  FERSA.  Section  8574  assigns  the 
Executive  Director  the  responsibility  to 
implement  the  policies  established  by 
the  Board  and  to  invest  and  manage  the 


«  Section*  8401  through  8479  of  Title  S.  United 
States  Code  (U.S.C)  were  enacted  by  Congress  at 
section  l(n(a)  of  FERSA.  The  Act  itself  provides  no 
independent  numbering  system  for  these  provisions, 
but  directly  assigns  the  chapter  and  section 
numbers  under  which  those  provisions  are  to  be 
codified  in  Title  5  of  the  U.S.C.  For  purposes  of 
clarity  and  convenience,  therefore,  this  preamble 
references  the  provision*  of  FERSA  by  using  the 
U.S.C.  section  numbers  which  Congress  assigned  to 
fhem  in  the  Act.  Thu*.  for  example,  the  above 
reference  to  "•ection  8477(e)(1)(E)  of  FERSA"  is  to 
Title  5  U.S.C  8477(e)(1)(E). 


Fund  assets  in  accordance  with  those 
policies  and  the  provisions  of  the  Act. 

{>ursuant  to  section  8474  (b)(5)  and 
(c)(1)  of  the  Act.  the  Executive  Director 
is  also  granted  authority  to  prescribe 
such  regulations  as  may  be  necessary 
for  the  administration  of  the  Fund. 
However,  these  statutory  provisions 
expressly  prohibit  the  Executive 
Director  from  prescribing  any 
regulations  relating  to  fiduciary 
responsibilities  with  respect  to  the  Fund. 
Instead,  at  section  8477  of  the  Act,  that 
regulatory  authority  is  assigned  to  the 
Secretary  of  Labor.  At  section 
8477(e)(1)(E),  the  Secretary  is  directed  to 
prescribe,  in  regulations,  procedures  by 
which  fiduciary  responsibilities  may  be 
allocated  among  fiduciaries,  including 
investment  managers.  An  exception  to 
the  limitation  on  the  Executive 
Director's  rulemaking  authority, 
however,  was  included  at  section  114  of 
the  Federal  Employees'  Retirement 
System  Technical  Corrections  Act  of 
1986  (Pub.  L.  99-556).  That  section 
authorizes  the  Board  to  establish  interim 
procedures  concerning  the  allocation  of 
fiduciary  responsibilities.  The  Executive 
Director  published  such  procedures  in 
the  Federal  Register  at  52  FR  38221  on 
October  15, 1987.  Those  procedures  are 
to  be  effective  only  with  respect  to 
transactions  which  occur  prior  to  the 
effective  date  of  the  final  regulations 
prescribed  by  the  Secretary  of  Labor 
under  subparagraph  (E)  of  section 
8477(e)(1)  of  the  Act;  moreover,  the 
authority  to  make  allocations  using  the 
interim  procedures  must  expire  not  later 
than  December  31. 1988. 

B.  Interim  Regulations 

The  interim  regulations  published  by 
the  Executive  Director  are  divided  into 
subparts  A  and  B.  Subpart  A  contains 
definitions  of  the  key  terms  which 
appear  in  the  interim  regulations  and 
general  provisions  concerning  the 
powers,  duties  and  responsibilities  of 
fiduciaries  with  respect  to  the  Thrift 
Savings  Fund.  Subpart  B  presents,  in 
three  sections,  the  procedures  which  are 
to  govern  the  allocation  of  fiduciary 
responsibility  on  an  interim  basis. 
Section  1660.3  provides  that  a  Fund 
fiduciary  may  allocate  fiduciary 
responsibility  to  persons  described  in 
subparagraph  (C)  or  (D)  of  FERSA 
section  8477(a)(3).  Those  subparagraphs 
refer,  respectively,  to  "any  person  who 
has  or  exercises  discretionary  authority 
or  discretionary  control  over  the 
management  or  disposition  of  the  assets 
of  the  Thrift  Savings  Fund"  and  "any 
person  who,  with  respect  to  the  Thrift 
Savings  Fund,  is  described  in  section 
3(21)(A)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (29  U.S.C. 


1002(21)(A))."  Section  1660.4  sets  forth 
the  requirement  that  an  allocation  must 
be  in  writing,  signed  by  the  Executive 
Director,  acknowledged  by  the  receiving 
fiduciary,  and  must  set  forth  the 
responsibilities  being  allocated.  Finally. 
§  1660.5  provides  that  a  fiduciary  who 
has  allocated  responsibility  to  another 
pursuant  to  these  procedures  will  not  be 
liable  for  the  acts  or  omissions  of  the 
receiving  fiduciary  except  as  provided  in 
the  Act.' 

C.  Proposed  Procedural  Regulation 

Section  2584.8477(e)-2  of  the  proposal 
describes  the  fiduciary  duties  which 
may  be  allocated,  and  to  whom.  Section 
2584.8477(e)-3  describes  the  procedures 
for  allocating  those  duties.  Section 
2584.8477(e)-4  describes  the  procedures 
for  revoking  such  allocations.  Section 
2584.8477(e)-5  describes  the  effect  of  an 
allocation  made  pursuant  to  these 
procedures.  Section  2584.8477(e)-6 
defines  certain  terms  used  in  the 
proposed  regulation,  and  §  2584.8477(e)- 
7  establishes  the  effective  date  for  the 
regulation. 

1.  Permitted  Allocations 

The  Act  initially  vests  all  fiduciary 
responsibility  for  the  Thrift  Savings 
Fund  with  either  the  members  of  the 
Board  or  the  Executive  Director.  While 
the  interim  regulations  provide  generally 
that  any  fiduciary  may  allocate 
fiduciary  responsibilities  to  any  person 
or  persons  described  in  subparagraph 
(C)  or  (D)  of  section  8477(a)(3)  of  the 
Act,  the  proposed  regulation  seeks  to 
identify  more  specifically  those  persons 
who  may  allocate  fiduciary 
responsibility  and  those  to  whom  such 
responsibility  may  be  allocated.  To  this 
end,  §  2584.8477(e)-2  of  the  proposal 
provides,  first,  a  procedure  by  which  the 
Board  members  may  allocate  among 
themselves  those  responsibilities  which 
have  been  charged  to  them  collectively 
as  members  of  5ie  Board.  This  permits 
the  Board  to  adopt,  if  it  chooses,  an 
arrangement  whereby  a  collective 
fiduciary  responsibility  may  be  assigned 
to  and  discharged  by  one  or  a  subgroup 
of  the  members.  Second,  §  2584.8477(e)- 
2  provides  a  procedure  by  which  the 
Executive  Director  may  allocate  certain 
fiduciary  responsibilities  in  connection 
with  the  management  and  investment  of 
the  assets  of  the  Thrift  Savings  Fund, 
with  respect  to  assets  held  in  the  Fixed 
Income  Investment  Fund.*  such 


»  Provisions  governing  the  liability  of  a  fiduciary 
in  such  circumstance*  appear  at  section 
8477(e)(1)(E)  of  FERSA. 

*  Section  S438(b)  provides  that  the  Board  is  to 
establish  three  funds  within  the  Thrift  Savings  Funa 
into  which  sums  available  for  investment  are  to  be 

Conluiued 


27706 


Federal  Register  /  Vol.  53.  No.  141  /  Friday,  July  22.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  141  /  Friday.  July  22.  19S8  /  Proposed  Rules 


277C/ 


allocations  may  be  made  only  to  a 
qualified  professional  asset  manager  or 
managers  (QPAMs).*  The  proposal 
incorporates  by  reference  the  deHnition 
of  "qualified  professional  asset 
manager"  which  appears  at  section 
8438(a)(7)  of  the  Act.  With  respect  to 
assets  held  in  the  Government  Securities 
Investment  Fund  or  the  Common  Stock 
Index  Investment  Fund,  such  allocation 
may  be  made  only  to  an  investment 
manager.  The  proposal  incorporates  the 
defmition  of  "investment  manager" 
which  appears  at  section  3(38)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA).  No  other 
allocations,  whether  by  a  Board 
member,  the  Executive  Director,  or  any 
other  person  who  has  or  may  acquire 
fiduciary  responsibility  in  connection 
with  the  Thrift  Savings  Fund,  are 
authorized.  Thus,  an  investment 
manager  to  whom  Hduciary 
responsibility  has  been  allocated  may 
not  in  turn  allocate  any  part  of  that 
responsibility  to  a  second  investment 
manager.  However,  allocation  to  the 
second  investment  manager  can  be 
achieved  by  action  of  the  Executive 
Director,  who.  under  the  proposed 
regulation,  has  the  power  and  authority 
to  revoke  an  allocation  and  they 
reallocate  that  fiduciary  responsibility 
to  another  fiduciary. 

The  proposed  procedures  do  not 
provide  for  any  allocation  which  would 
violate  an  express  policy  established  by 
the  Board  or  which  would  result  in  an 
invalid  delegation  according  to  the  Act 
or  any  other  law.  The  department  notes 
in  this  regard  that  while  nothing  in  these 
procedures  restricts  the  ability  of  a  Fund 
fiduciary  to  assign  any  task  or  function 
to  another  person,  such  Fund  fiduciary 
will  continue  to  bear  fiduciary 
responsibility  for  the  acts  and  omissions 
of  such  other  person  unless  such 
responsibility  has  been  allocated 
pursuant  to  these  procedures.  Thus,  in 
these  instances  where  the  delegation  by 
a  Fund  fiduciary  of  a  particular  task  or 
function  would  violate  an  express  Board 
policy  or  a  provision  of  law,  that  Fund 
fiduciary  may  not  allocate  the  fiduciary 
responsibility  for  such  task  or  function 
to  another  so  as  to  relieve  himself  of  his 
related  fiduciary  liability. 


invested.  They  are  the  Government  Securitiet 
Invealment  Fund,  the  Fixed  Income  InveatmenI 
Fund  and  the  Common  Stock  Index  Investment 
Fund. 

'  Section  S438(b)(l)  of  the  Act  requirea  that  the 
selection  of  aaaeta  to  be  held  by  the  Fixed  Income 
Investment  Fund  (other  than  certificates  of  deposit 
and  insurance  contracts)  be  made  by  a  qualified 
professional  asset  manager.  The  Department  has 
therefore  proposed  that,  with  respect  to  this  fund, 
all  allocations  of  management  and  investment 
authority  be  made  to  QPAMs. 


2.  Procedures  for  Allocation 

Section  2584.8477(e)-3  of  the  proposal 
imposes  specific  procedural 
requirements  to  assure  that,  as  to  any 
allocation:  (1)  Both  the  allocating 
fiduciary  and  the  receiving  Rduciary  are 
expressly  and  clearly  informed  of  the 
fact  of  any  allocation  and  the  pertinent 
terms  thereof;  and  (2)  the  participants 
and  the  beneficiaries  of  the  thrift 
Savings  Funds  are  informed  of  the 
identity  of  any  person  or  persons  to 
whom  fiduciary  responsibility  has  been 
allocated,  and  the  nature  of  that 
responsibility.  In  general,  the  first 
requirement  is  simply  a  continuation  of 
a  requirement  of  the  interim  regulation. 
First,  any  allocation  made  by  the  Board 
must  be  authorized  by  majority  vote  of 
the  Board.  Second,  all  allocations, 
whether  by  the  Board  or  the  Executive 
Director,  must  identify  in  writing  the 
responsibilities  to  be  allocated  and  must 
be  signed  by  both  the  allocating  and  the 
receiving  fiduciaries.  The  signature  of 
the  receiving  fiduciary  must  represent 
his  acknowledgment  that,  in  accepting 
the  allocated  responsibihties,  he 
becomes  a  fiduciary  with  respect  to  the 
Fund  as  to  those  reponsibilities. 

In  contrast  to  the  interim  regulation, 
the  proposed  regulation  also  requires 
that  all  allocations  must  be 
communicated  in  a  written  form  to  the 
participants  and  beneficiaries  of  the 
Fimd.  This  might  be  accomplished,  for 
example,  by  including  this  information 
in  the  summary  descriptions  of 
investment  options  which  must  be 
furnished  to  participants  and 
beneficiaries  on  a  semi-annual  basis 
pursuant  to  section  8439(c)  of  the  Act. 

3.  Revocation  and  Terminiation  of 
Allocations 

To  assure  that  the  Board  and  the 
Executive  Director  may  retain  the 
necessary  control  over  the  management 
of  the  Fund  which  is  consistent  with 
their  responsibilities  under  the  Act 
§  2584.8477(e)-4  of  the  proposal  sets 
forth  procedures  for  expeditious 
revocations  and  terminations  of 
allocations.  The  interim  regulations 
make  no  provision  on  this  subject. 

The  proposed  regulation  requires  that 
any  allocation  of  fiduciary  responsibility 
must  be  revocable  at  will  by  the 
allocating  fiduciary.  The  proposal  does 
not  mandate  a  minimum  notice  period  in 
order  that  a  revocation  may  be  effected 
quickly  where  circumstances  reasonably 
require  prompt  action.  In  all  cases,  a 
revocation  must  set  forth  in  writing  the 
responsibilities  which  are  the  subject  of 
the  revocation  and  must  be  signed  by 
the  revoking  fiduciary  (in  the  case  of  the 
Board,  by  its  Chairman). 


The  termination  of  an  allocation  by  a 
person  to  whom  responsibility  has  been 
allocated  must  follow  similar 
procedures.  In  addition  to  setting  forth 
the  pertinent  facts  in  writing,  a 
termination  must  be  acknowledged  in 
writing  by  the  fiduciary  to  whom  the 
subject  duties  are  being  restored. 

The  proposed  regulation  assigns  to  the 
Executive  Director  the  responsibility  to 
communicate  to  the  Fund  participants 
and  beneficiaries  the  occurrence  of  any 
revocation  or  termination.  This 
communication  must  include 
information  which  identifies  the 
fiduciaries  who  are  to  assume  the 
responsibilities  which  were  the  subject 
of  the  revocation  or  termination. 

4.  Effect  of  Allocation 

In  general,  S  2584.8477(e)-S  of  the 
proposal  states  that  where  fiduciary 
responsibility  has  been  allocated  to 
another  person  pursuant  to  these 
procedures,  the  allocating  fiduciary  will 
be  relieved  of  any  fiduciary  liability  for 
any  act  of  that  person.  However,  similar 
to  the  interim  regulations,  the  proposed 
regulation  incorporates  the  provisions 
on  fiduciary  liability  which  are  set  forth 
at  section  8477(e)(1)(E)  of  the  Act.  Thus, 
pursuant  to  the  proposal,  an  allocating 
fiduciary  will  retain  liability  for  an 
allocated  responsibihty  where  he  or  she 
has  violated  the  prudence  standard  set 
forth  at  section  8477(b)  •  of  the  Act  with 
respect  to:  (a)  The  allocation  or  the 
continuation  of  the  allocation;  or  (b)  the 
implementation  of  the  procedures  set 
forth  in  the  final  version  of  this 
regulation.  The  duty  to  monitor  the 
performance  of  a  person  to  whom 
fiduciary  responsibility  has  been 
allocated,  which  is  implicit  in  the  duty  to 
discontinue  any  allocation  where 
prudence  so  dictates,  is  explicitly 
imposed  by  the  proposal,  and  the 
allocating  fiduciary  must  prudently 
monitor. 

FERSA  section  8477(e)(1)(E)  also 
imposes  liability  on  an  allocating 
fiduciary  where  such  fiduciary  would 
otherwise  be  liable  under  FERSA 
section  8477(e)(1)(D).  FERSA  section 
8477(e)(1)(D)  imposes  joint  and  several 
liability  upon  a  fiduciary  with  respect  to 


•Section  »477(l^)(t)  of  the  Act  provides  in  relevant 
part:  "(b)(1)  To  the  extent  not  inconsistent  with  the 
provisions  of  this  chapter  and  the  policies 
prescribed  by  the  Board.  ■  fiduciary  shall  discharge 
his  responsibilities  with  reaped  to  the  Thrift 
Saving*  Fund  or  applicable  portion  thereof  solely  in 
the  interest  of  participanta  and  l>enenciariea  and — 

*  *  *  (B)  Mrith  the  care,  akill,  prudence,  and 
diligence  under  the  drcumatancea  then  prevailing 
that  a  prudent  individual  acting  in  a  like  capacity 
and  familiar  with  such  matter*  would  uae  in  the 
conduct  of  an  enterprise  of  a  like  character  and  with 
like  objectivea  *  *  *." 


the  Fund  who:  (1)  Participates 
knowingly  in,  or  knowingly  attempts  to 
conceal,  conduct  which  the  fiduciary 
knows  to  be  a  breach  of  fiduciary  duty 
by  another  Fund  fiduciary;  (2)  by  failing 
to  comply  with  the  prudence  standard  of 
FERSA  section  8477(b)  in  the 
performance  of  his  fiduciary  duties, 
enables  another  Fund  fiduciary  to 
commit  a  breach;  or  (3)  has  knowledge 
of  a  breach  by  another  Fund  fiduciary 
and  fails  to  make  reasionable  efforts  to 
remedy  that  breach.  Thus,  pursuant  to 
the  proposal,  an  allocating  fiduciary  will 
retain  the  co-fiduciary  liability 
described  in  section  8477(e)(1)(D)  of  the 
Act. 

5.  Effective  Date 

Pursuant  to  S  2584.8477(e)-7  of  the 
proposal,  the  regulation  would  be 
effective  thirty  days  after  publication  in 
final  form.  Fiduciary  liability  for 
transactions  occurring  after  that  date 
would  be  determined  by  reference  to 
this  regulation  regardless  of  whether 
any  associated  allocation  may  have 
been  made  before  or  after  this  effective 
date.  Liability  for  transactions  occurring 
before  the  effective  date  of  the  proposed 
regulation  would  continue  to  be 
governed  by  the  interim  regulation 
which  appears  at  title  5.  CFR,  Chapter 
IV.  Sections  1660.1  through  1660.5. 

Executive  Order  12291  Statement 

The  proposed  regulation  in  this 
document  is  not  classified  as  a  "major 
rule"  under  Executive  Order  12291  on 
Federal  Regulations,  because  it  is  not 
likely  to  result  in:  (1)  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The 
action  will  impose  no  additional  costs 
on  the  Thrift  Savings  Fund. 

Regulatory  Flexibility  Act  Statement 

The  Department  has  determined  that 
this  regulation  would  have  no  significant 
economic  impact  on  small  entities.  In 
conducting  the  analysis  required  under 
the  Regulatory  Flexibility  Act,  it  was 
estimated  that  the  implementation  of  the 
proposed  regulation  would  pose  no 
additional  costs  to  the  Thrift  Savings 
Fund.  The  only  burden  attributable  to 
this  regulation  is  the  burden  of  vyrritten 
communication  of  an  allocation  by  the 
Board  or  Executive  Director  to  plan 
participants  and  beneficiaries,  which 


may  be  incorporated  in  other  disclosure 
documents  already  required  under 
current  law.  The  reg-ilation  does  not 
otherwise  affect  any  small  entities. 

Paperwork  Reduction  Act  Statement 

Sections  2584.8477  (e)-3(al(4).  3(b)(3) 
and  4(e)  of  the  proposed  regulation 
contain  paperwork  rpquirements.  The 
regulation  has  been  forvv'firded  for 
approval  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511).  This  proposed  regulation  has 
been  assigned  control  number  1210- 
AA30. 

Statutory  Authority 

The  proposed  regulation  set  forth  herein  is 
issued  pursuant  to  section  8477(e)(t)(E)  (Pub. 
L  99-335, 100  Stat.  585.  5  U.S.C.  8477(e){l)(E)) 
of  the  Act  and  under  Secretary  of  Labor's 
Order  No.  1-87.  ^ 

List  of  Subjects  in  29  CFR  Part  2584 

Employee  benefit  plans.  Fiduciary. 
Government  employees.  Retirement. 
Pensions. 

In  view  of  the  foregoing  the 
Department  proposes  to  amend  Chapter 
XXV  of  Title  29  as  follows: 

By  adding  in  the  appropriate  place, 
the  following  new  Part  2584  to 
Subchapter  J: 

SUBCHAPTER  J— FIDUCIARY 
RESPONSIBILITY  UNDER  THE  FEDERAL 
EMPLOYEES  RETIREMENT  SYSTEM  ACT 
OF19S8 

PART  2534— RULES  A»-!D 
REGULATIONS  FOR  THE 
ALLOCATION  OF  FIDUCIARY 
RESPONSIBILITY 

2584.8477(e)-l    General. 
2S84.8477(e)-2    Allocation  of  fiduciary 

duties. 
2584.8477(e)-3    Procedures  for  allocation. 
2584.8477(e)-4    Revocation  and  termination 

of  allocation. 
2584.8477(r}-5    Effect  of  allocation. 
2584.8477(e)-6    Definitions. 
2504.8477(e)-7    Effective  date. 

Authority:  5  U.S.C.  8477(e)(1)(E)  and 
Secretarj''s  Order  1-87,  52  FR 13139  (April  21. 
1987). 

§  25S4.8477(e)-1    General. 

5  U.S.C.  8477(e)(1)(E)  provides  that 
any  fiduciary  with  respect  to  the  Thrift 
Savings  Fund  of  the  Federal  Employees 
Retirement  System  who  allocates  a 
fiduciary  responsibility  to  another 
person  pursuant  to  procedures 
prescribed  by  the  Secretary  of  Labor 
shall  not  be  liable  for  an  act  or  omission 
of  such  person  except  in  specified 
circumstances.  This  part  sets  forth  the 
procedures  which  have  been  prescribed 


by  the  Secretary-  of  Labor  for  the 
allocation  of  fiduciary  responsibilities. 

§  2584.8477(e)-2    Allocation  of  fiduciary 
dutie*. 

(a)  The  fiduciary  duties  of  the  Board 
as  set  forth  at  5  u!s.C.  8472  may  not  be 
allocated  to  any  person  other  than  a 
member  or  members  of  the  Board. 

(b)  The  Executive  Director  may 
allocate  authority  and  responsibility  for 
the  investment  and  management  of  the 
Fixed  Income  Investment  Fund  lo  a 
qualified  professional  asset  manager(s). 

(c)  The  Executive  Director  may 
allocate  authority  and  responsibility  for 
the  investment  and  management  of  the 
Government  Securities  Investment  Fund 
and  the  Common  Stock  Index 
Investment  to  an  investment  manager(s). 

(d)  Notwithstanding  any  other 
provision  of  this  part,  no  allocation  may 
be  made  which  would  constitute: 

(1)  A  violation  of  an  express  policy  of 
the  Board:  or 

(2)  An  invalid  delegation  according  to 
the  Act  or  any  other  law. 

(e)  Except  as  provided  in  this  part,  no 
person  who  has  or  may  acquire 
fiduciary  responsibility  in  connection 
with  the  Thrift  Savings  Fund  may 
allocate  such  responsibility  to  another 
person. 

§  2584.B477(e>-3    Procedures  for 
allocation. 

(a)  Any  allocation  made  by  the  Board 
must — 

(1)  Be  authorized  by  a  majority  vote  of 
the  Board; 

(2)  Be  made  in  writing,  signed  by  the 
Chairman  of  the  Board  and 
acknowledged  in  writing  by  the 
receiving  Board  member  or  members; 

(3)  Set  forth  the  duties  and 
responsibilities  allocated,  either  in  the 
body  of  the  document  or  by  reference  to 
another  document  existing  at  the  time  of 
the  allocation;  and 

(4)  Be  communicated  in  an 
appropriate  written  form  to  the 
Executive  Director,  the  participants  and 
the  beneficiaries  of  the  Thrift  Savings 
Fund. 

(b)  Any  allocation  made  by  the 
Executive  Director  must — 

(1)  Be  made  in  writing,  signed  by  the 
Executive  Director  and  acknowledged  in 
writing  by  the  receiving  fiduciary; 

(2)  Set  forth  the  duties  and 
responsibilities  allocated,  either  in  the 
body  of  the  document  or  by  reference  to 
another  document  existing  at  the  time  of 
the  allocation;  and 

(3)  Be  communicated  in  an 
appropriate  written  form  to  the 
participants  and  beneficiaries  of  the 
Thrift  Savings  Fund. 
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§  2St4.M77(«)-4    Itovocatlon  and 
tMiiilfwtion  of  sSocflllofi. 

(a)  Any  allocation  made  pursuant  to 
this  part  must  be  revocable  at  will  by 
the  allocating  Hduciary,  subject  only  to 
notice  which  is  reasonable  under  the 
circumstances. 

(b)  Any  revocation  by  the  allocating 
nduciary  or  termination  of  an  allocation 
by  the  fiduciary  to  whom  duties  have 
been  allocated  must  set  forth  in  writing 
the  duties  and  responsibilities  as  to 
which  the  revocation  or  termination  is 
effective,  either  in  the  body  of  the 
document  or  by  reference  to  another 
document  existing  at  the  time  of  the 
revocation  or  termination. 

(c)  Any  revocation  of  an  allocation 
must — 

(1)  In  the  case  of  an  allocation  which 
was  made  by  the  Board,  be  signed  by 
the  Chairman  of  the  Board,  or 

(2)  In  the  case  of  an  allocation  which 
was  made  by  the  Executive  Director,  be 
signed  by  the  Executive  Director. 

(d)  Any  termination  of  an  allocation, 
to  be  effective,  must — 

(1)  In  the  case  of  an  allocation  which 
was  made  by  the  Board,  be  signed  by 
the  terminating  fiduciary  and 
acknowledged  in  writing  by  the 
Chairman  of  the  Board,  or 

(2)  In  the  case  of  an  alloction  which 
was  made  by  the  Executive  Director,  be 
signed  by  the  terminating  fiduciary  and 
acknowledged  in  writing  by  the 
Executive  Director. 

(e)  Any  revocation  or  termination  of 
an  allocation  must  be  communicated  by 
the  Executive  Director  in  an  appropriate 
written  form  to  the  participants  and 
beneficiaries  of  the  Thrift  Savings  Fund 
in  a  manner  which  identifies  the 
person(s)  assuming  the  responsibilities 
which  were  the  subject  of  the  revocation 
or  termination. 

i  2S«4.M77(«)-5    Eff act  of  aMoeatlon. 

Where  fiduciary  responsibility  has 
been  allocated  to  another  person  or 
persons  pursuant  to  the  procedures 
contained  in  this  part,  the  allocating 
fiduciary  shall  not  be  liable  for  any  act 
or  omission  of  such  person  or  persons 
unless: 

(a)  The  allocating  fiduciary  has 
violated  5  U.S.C.  8477(b)  with  respect 
to- 
ll) The  allocation  or  the  continuation 

of  the  allocation. 

(2)  The  implementation  of  these 
procedures,  or 

(3)  The  duty  to  monitor  the 
performance  of  such  person  or  persons 
in  a  reasonable  manner  during  the  life  of 
the  allocation,  or 

(b)  The  allocating  fiduciary  would 
otherwise  be  liable  in  accordance  with  5 
U.S.C.  8477(e)(1)(D). 


8  25<4.M77(o)-6    DtflnlllofW. 

As  used  in  this  part: 

(a)  "Act"  means  the  Federal 
Employees'  Retirement  System  Act  of 
1986,  5  U.S.C.  8401  et  seq  (Supp.  IV 
1986); 

(b)  "Board"  means  the  Federal 
Retirement  Thrift  Investment  Board 
established  pursuant  to  5  U.S.C.  8472; 

(c)  "Common  Stock  Index  Investment 
Fund"  means  the  fund  established  under 
5  U.S.C.  8438(b)(1)(C): 

(d)  "Executive  Director"  means  the 
executive  director  of  the  Federal 
Retirement  Thrift  Investment  Board  as 
appointed  pursuant  to  5  U.S.C.  8474; 

(e)  "Fiduciary  duty"  and  "fiduciary 
responsibility"  mean  any  duty  or 
responsibility  which  involves  the 
exercise  of  discretionary  authority  or 
discretionary  control  over — 

(1)  The  management  or  disposition  of 
the  assets  of  the  Thrift  Savings  Fund,  or 

(2)  The  administration  of  the  Thrift 
Savings  Fund. 

(f)  "Fixed  Income  Investment  Fund" 
means  the  fund  established  under  S 
U.S.C.  8438(b)(1)(B): 

(g)  "Government  Securities 
Investment  Fund"  means  the  fund 
established  under  5  U.S.C.  8438(b)(1)(A); 

(h)  "Investment  manager"  means  any 
fiduciary  who — 

(1)  Has  the  power  to  manage,  acquire 
or  dispose  of  any  asset  of  the  plan. 

(2)  Is  (A)  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940,  (B)  a  bank,  as  defmed  in 
that  Act,  or  (C)  an  insurance  company 
qualified  to  perform  services  described 
in  subsection  (1)  under  the  laws  of  more 
than  one  state,  and  (3)  has 
acknowledged  in  writing  that  he  or  she 
is  a  fiduciary  with  respect  to  the  Thrift 
Savings  Fund: 

(i)  "Qualified  professional  asset 
manager"  has  the  meaning  which  is 
prescribed  at  5  U.S.C.  8438(a)(7). 

(j)  'Thrift  Savings  Fund"  means  the 
fund  established  under  5  U.S.C.  8437. 

§  2584 J477(«)-7    EHoctWe  date. 

This  section  is  effective  thirty  days 
after  publication  in  final  form,  and 
liability  for  any  transaction  which 
occurs  on  or  after  this  date  will  be 
governed  by  this  section  only.  In 
accordance  with  section  114(a)  of  Pub.  L 
99-556.  the  interim  regulations 
promulgated  by  the  Board  appearing  at 
Title  5.  CFR.  Chapter  VI,  9$  1660.1 
through  1660.5,  will  no  longer  be 
effective  as  of  (insert  date  30  days  after 
publication  of  final  rule  or  January  1, 
1989,  whichever  is  earlier].  Liability  for 
transactions  which  occurred  during  the 
effective  period  of  the  interim 
regulations  will  continue,  however,  to  be 
governed  by  those  regulations. 


Signed  at  Washington.  DC  this  13th  day  of 
July.  1988. 
David  M.  Walker, 

Assistant  Secretary  of  Labor,  Pension  and 
Welfare  Benefits  Administration. 
[FR  Doa  88-10125  Filed  7-21-«8: 8.45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  66  and  164 

[CODI8-0111 
RIN2115-AD04 

Private  Electronic  Aids  to  Marine 
Navigation 

AOENCV:  Coast  Guard,  DOT. 

actkm:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  U.S.  Coast  Guard  is 
considering  amending  its  regidations  to 
permit  private  radio  aids  to  marine 
navigation.  Present  regulations  prohibit 
all  private  radio  aids,  with  the  exception 
of  radar  beacons  and  shore  based  radar 
stations,  and  may  unnecessarily  restrict 
the  mariner  from  making  maximum  use 
of  available  technology.  The  Coast 
Guard  will  also  be  examining  the 
regulations  pertaining  to  vessels  that  are 
required  to  carry  an  electronic  position 
fixing  device.  The  Coast  Guard  is 
requesting  comments  in  these  areas  to 
assist  it  in  drafting  new  regulations. 

DATE:  Comments  must  be  received  on  or 
before  December  2. 1988. 

ADDRESS:  Comments  should  be  mailed 
to  Commandant  (G-LRA-2/21)  (CGD 
88-011),  U.S.  Coast  Guard,  Washington, 
DC,  20593-0001.  Comments  will  be 
available  for  public  inspection  and 
copying  between  8  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except 
holidays,  at  the  Marine  Safety  Council 
(G-LRA-2/21),  Room  2110,  U.S.  Coast 
Guard  Headquarters.  2100  Second  Street 
SW..  Washington.  DC  20593-0001. 
Comments  may  also  be  hand  delivered 
to  this  address. 

FOR  RJRTNER  INFORMATKM  CONTACT: 

Lieutenant  George  H.  Self,  Jr.,  Project 
Manager,  Office  of  Navigation  Safety 
and  Waterway  Services  (G-NRN-2). 
Room  1413.  U.S.  Coast  Guard 
Headquarters,  2100  Second  St.  SW.. 
Washington.  DC  20593-0001.  (202)  267- 
0287. 

SUPPLEMENTARY  INFORMATION:  The 

public  is  invited  to  participate  in  this 
advance  notice  of  proposed  rulemaking 
by  submitting  written  views,  data,  or 
arguments.  Persons  submitting 


comments  should  include  their  names 
and  addresses,  identify  this  notice  as 
CGD  8ft-011,  give  specific  sections  of  the 
notice  to  which  their  comments  apply, 
and  give  reasons  for  the  comments.  If 
acknowledgment  of  receipt  of  a 
comment  is  desired,  a  stamped  self- 
addressed  postcard  or  envelope  should 
be  enclosed.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process.  All  comments 
received  will  be  considered  in  preparing 
a  Notice  of  Proposed  Rulemaking. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes  , 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

Drafting  Infonnation 

The  principal  persons  involved  in 
drafting  this  rulemaking  are:  Lieutenant 
George  H.  Self,  Jr.,  Project  Manager,  and 
Lieutenant  Commander  Don  M.  Wrye, 
Project  Attorney,  Office  of  Chief 
Counsel. 

Background 

The  Coast  Guard  is  authorized  to 
establish  and  maintain  marine  aids  to 
navigation  by  14  U.S.C.  81.  Private 
parties  may  establish  aids  after 
obtaining  authorization  from  the  Coast 
Guard  as  stated  in  14  U.S.C.  83.  This 
authorization  must  comply  with 
applicable  regulations. 

The  regulations  promulgated  in  33 
CFR  66.01  require  that  permission  to 
establish  a  private  aid  be  obtained  from 
Commandant,  U.S.  Coast  Guard. 
Although  the  Coast  Guard  has  statutory 
authority  to  permit  private  electronic 
aids,  33  CFR  66.01-l(d)  states  that  "With 
the  exception  of  radar  beacons  (racons) 
and  shore  based  radar  stations, 
operation  of  electronic  aids  to 
navigation  as  private  aids  will  not  be. 
authorized." 

This  restriction  prevents  the  Coast 
Guard  from  authorizing  private 
electronic  aids.  The  intent  of  this  self- 
imposed  restriction  was  to  prevent  the 
proliferation  of  radio  navigation  systems 
prior  to  the  Department  of 
Transportation  decision  to  provide 
Coastal  Confluence  Zone  (CCZ) 
coverage. 

As  stated  in  the  1986  Federal 
Radionavigation  Plan  (FRP).  it  is  the 
policy  of  the  federal  government  to 
provide  radionavigation  systems  to 


support  national  security,  provide  safety 
of  travel  and  promote  efficient 
transportation  services.  LORAN-C  has 
evolved  as  the  navigation  system  of 
choice  for  a  mariner  operating  in  the 
CCZ.  OMEGA  and  TRANSIT  are 
heavily  relied  on  outside  of  LORAN-C 
coverage  areas.  The  NAVSTAR  Global 
Positioning  System  (GPS)  will  become 
operational  in  the  1990's  and  may 
become  the  new  system  of  choice  for  the 
mariner. 

These  federally  provided  systems  do 
not  meet  the  marine  navigation  and 
positioning  requirements  of  all  users.  In 
response  to  that,  private  electronic 
positioning  systems  heve  been  marketed 
for  several  years.  They  are  used  for 
surveying,  mapping,  dredging,  oil  and 
mineral  exploration,  etc.  The  general 
characteristics  of  these  systems  are: 
— High  accuracy:  better  than  15  meters. 
— ^Limited  area  and  availability. 
— ^Frequently  require  trained  operators. 
— Non-permanent  installations. 
— High  cost  user  equipment. 
— Frequently  do  not  provide  real  time 
information  to  vessel  navigator. 
There  is  presently  an  effort  originally 
sponsored  by  the  Department  of 
Transportation's  Research  and  Special 
Programs  Administration  to  have  the 
Radio  Technical  Commission  for 
Maritime  Services  (RTCM)  issue  a 
Differential  GPS  standard.  This 
standard  will  encourage  industry  to 
market  GPS  receivers  that  can  use  GPS 
signal  corrections  to  improve  the 
accuracy  of  the  position  determined  by 
the  receiver.  It  would  constitute 
providing  a  private  aid  to  navigation  if 
these  corrections  were  provided  by  a 
non-federal  entity. 

New  systems  continue  to  be 
developed.  Private  entrepreneurs  plan  to 
implement  radiodetermination  satellite 
systems  in  the  early  1990's.  These 
systems  can  provide  nearly  global 
coverage  and  could  be  used  for  marine 
navigation. 

The  maritime  industry  will  continue  to 
need  and  want  positioning  and 
navigation  systems  beyond  what  the 
federal  government  can  provide.  The 
Coast  Guard  has  received  requests  that 
its  regulations  be  amended  to  allow 
private  electronic  aids  so  that  industry's 
needs  can  be  met. 

If  private  marine  radionavigation  aids 
are  allowed,  some  mariners  may  wish  to 
use  them  in  lieu  of  other  federally 
required  systems.  Present  regulations  in 
33  CFR  164.41  require  certain  vessels  to 
have  an  electronic  position  fixing  device 
on  board.  This  device  can  be  a  LORAN- 
C  receiver,  or  a  satellite  navigation 
receiver,  or  as  stated  in  33  CFR 
164.41(a)(3),  "A  system  that  is  found  by 


the  Commandant  to  meet  the  intent  of 
statements  of  availability,  coverage,  and 
accuracy  for  the  U.S.  Coastal 
Confluence  Zone  (CCZ)  contained  in  the 
U.S.  'Federal  Radionavigation  Plan" 
*  *  *".  The  Coast  Guard  has  yet  to  be 
asked  to  approve  using  something  other 
than  a  LORAN-C  receiver  or  a  satellite 
navigation  receiver  under  this 
regulation. 

A  radio  aid  operated  outside  the  U.S. 
is  typically  outside  its  usable  range  in 
U.S.  waters  unless  it  is  a  satellite  based 
system.  The  government  provides  the 
radionavigation  signal  when  the 
government  requires  the  mariner  to  have 
a  radionavigation  receiver  on  his  ship. 
By  providing  the  signal,  the  government 
ensures  the  availability,  coverage,  and 
accuracy  of  the  system  is  adequate.  In 
addition,  the  Coast  Guard  maintains 
transmitting  station  logs  and  reports  to 
ensure  accountability  to  the  public  for 
the  operation  of  the  system.  Any  private 
system  used  in  place  of  a  federally 
required  system  should  also  be  held 
accountable. 

Request  for  Data,  Information,  and 
Comments 

1.  Should  the  Coast  Guard  amend  its 
regulations  to  allow  for  private 
electronic  aids  to  marine  navigation? 

2.  Should  the  Coast  Guard  allow 
private  marine  radio  aids  via  a  licensing 
program? 

The  Coast  Guard  would  license, 
inspect  and  monitor  all  maritime 
electronic  aids  so  that  the  federal 
government  is  aware  of  the  operational 
status  of  all  systems  at  all  times. 

This  alternative  will  ensure  that  all 
applicants  who  desire  to  operate  private 
electronic  aids  are  capable  of  meeting  a 
standard  of  performance  the  government 
deems  necessary  to  ensure  safe 
navigation.  The  Coast  Guard  is 
empowered  by  14  U.S.C.  85  to  prescribe 
and  enforce  rules  and  regulations 
relating  to  private  aids  to  navigation. 

This  would  parallel  the  Federal 
Aviation  Administration  (FAA) 
approach  to  private  (the  FAA  calls  them 
"Non-federal")  air  radionavigation  aids. 
The  FAA  requires  specific  equipment  be 
carried  on  certain  aircraft  for  tliat 
aircraft  to  be  allowed  in  federal  air 
space.  The  federal  government  provides 
the  radionavigation  aid.  The  FAA  and 
Federal  Communications  Commission 
(FCC)  license  the  receivers.  Non-federal 
radio  aids  are  allowed  but  must  be 
approved  by  the  FAA  and  licensed  by 
the  FCC.  The  FAA  conducts  on  site 
installation,  operation,  and  maintenance 
inspections.  Thus,  by  issuing  a  license, 
the  Coast  Guard  would  have  a  greater 
degree  of  control  over  private  aids. 


27710 


Federal  Register  /  Vol.  53.  No.  141  /  Friday.  July  22.  1966  /  Proposed  Rules 


To  perform  this  task  would  require  the 
greatest  amount  of  govermnent 
resources.  Establishing  performance 
standards,  conducting  system 
evaluations,  full  time  operational 
monitoring,  and  performance  surveys 
would  prove  very  costly  in  manpower 
and  resources. 

3.  Should  the  Coast  Guard  allow 
private  marine  radionavigation  aids  and 
require  system  operators  to  certify  that 
their  systems  meet  yet  to  be  established 
minimum  performance  standards  when 
their  system  is  used  to  satisfy  the 
federal  requirement  for  an  electronic 
position  fixing  device?  Who  should  issue 
these  minimum  performance  standards? 

Any  new  poUcy  on  private  radio  aids 
should  seek  to  avoid  a  situation  where 
unregulared  systems  hazard  safe 
navigation.  A  situation  where  private 
radio  aids  are  allowed  and  are  then 
found  to  be  the  cause  of  several  serious 
marine  accidents  is  unacceptable.  This 
desire  to  prevent  marine  disasters  must 
be  tempered  with  a  clear  intent  to  not 
over-regulate  the  marine  industry. 

Allowing  private  marine 
radionavigation  aids  with  no  regulation 
is  inconsistent  with  existing  policy  and 
regulations.  Private  marine  radio  aids 
may  have  no  negative  impact  on  marine 
safety  but  since  they  have  been 
prohibited  up  to  now  it  is  very  difficult 
to  predict  exactly  what  will  happen  in 
the  marketplace.  Existing  regulations 
require  certain  vessels  to  carry  an 
electronic  position  fixing  device.  The 
government  has  ensured  the  availability, 
accuracy,  and  coverage  of  the  signals 
used  by  these  required  devices.  The 
government  has  also  held  itself 
accountable  to  the  public  for  the 
integrity  of  these  signals. 

Regulations  may  be  needed  to  require 
manufacturers  to  self-certify  that  the 
system  they  are  providing  meets  stated 
measures  of  minimum  performance.  This 
could  be  done  by  requiring  the 
manufacturer  to  place  a  label  on  each 
radionavigation  receiver  delivered.  This 
label  would  state  that  the  receiver, 
together  with  the  other  parts  of  that 
particular  radio  aid  system,  meets  the 
intent  of  the  statements  of  availability, 
coverage,  and  accuracy  for  U.S.  coastal 
and  harbor/harbor  approach  phase 
navigation  contained  in  the  FRP. 

Additional  regulations,  if  required, 
may  be  issued  by  the  Coast  Guard  to 
require  appropriate  logs  and  records  be 
maintained  to  ensure  the  provider  is 
accountable  for  the  proper  operation  of 
private  marine  radio  aid.  The  FAA  has 
already  issued  similar  regulations  for  its 
"non-federal"  aviation  radio  aids,  llie 
FCC  would  defer  to  the  Coast  Guard  on 
what  logs  are  required  to  ensure 
accountability  in  marine 


radionavigation.  The  Coast  Guard 
would  not  normally  review  the  logs 
unless  they  were  needed  during  an 
investigation  of  a  marine  accident. 

These  recordkeeping  regulations  could 
be  implemented  by  the  Coast  Guard 
drafting  or  adopting  a  Minimum 
Performance  Standard  for  Private 
Marine  Radionavigation  Aids.  The 
public  is  invited  to  comment  on  who 
should  draft  the  standard  and  its 
contents. 

This  alternative  would  not  require  any 
additional  Coast  Guard  resources  for 
follow  up  and  would  make  the 
manufacturers  accountable  for  the 
proper  operation  of  their  systems. 

4.  Should  the  Coast  Guard  allow 
operation  of  private  electronic  aids  with 
little  or  no  control? 

The  general  public  has  several 
government  navigation  systems 
available  at  no  direct  cost  to  the  user. 
Any  private  company  that  charges  a 
user  fee  will  have  to  offer  a  superior  or 
unique  service  (not  available  to  the 
general  public  even  at  a  price),  or  they 
will  go  out  of  business. 

The  FCC  is  responsible  for  frequency 
management  to  prevent  private 
radionavigation  aids  fi^m  interfering 
with  existing  public  and  private 
broadcasting  systems.  The  Coast  Guard 
and  the  FCC  work  closely  through 
various  committees  to  ensure  that 
frequency  allocations  are  not  made  that 
would  interfere  with  existing  Coast 
Guard  systems. 

Neither  statutory  nor  regulatory  law 
imposes  upon  the  Coast  Guard  the  duty 
to  supervise  the  maintenance  and 
operation  of  private  aids.  Ensuring  that 
systems  perform  as  specified  could  be 
supplemented  by  encouraging  the 
formation  of  a  marine  radionavigation 
provider/user  group.  This  group  could 
establish  standards  of  performance  for 
this  new  industry  and  provide  feedback 
that  could  bring  potential  problems  to 
the  attention  of  concerned  agencies. 

This  alternative  is  the  least  expensive 
of  all  the  alternatives  and  requires  no 
additional  resources  and  manpower. 
This  alternative  doesn't  address  the 
issues  of  system  availability,  coverage, 
accuracy,  and  accountability  raised  in 
33  CFR  164.41. 

5.  Should  33  CFR  164.41  be  changed  to 
provide  guidelines  on  how  a  private 
marine  radio  aid  can  qualify  to  be  used 
in  place  of  a  federally  provided  system 
that  is  required  on  certain  vessels? 

Impact 

An  amendment  of  these  regulations 
should  have  no  significant 
environmental  impact  or  direct  impact 
on  energy  use.  An  indirect  impact  is  the 
possible  fuel  saved  and  operating  time 


saved  by  vessels  using  the  most  direct 
route  between  waypoints. 

Discussions  with  manufacturers  of 
electronic  navigation  systems  indicate 
there  is  a  strong  demand  for  specialized 
services  that  only  electronic  navigation 
aids  can  fulfill.  Ptivate  electronic 
navigation  systems  are  an  untapped 
source  of  new  jobs  and  revenue. 

By  charging  user  fees,  private  owners 
can  recoup  their  investment  Users  may 
benefit  through  more  direct  routing  and 
increased  safety.  Since  regulations 
prohibit  the  use  of  private  aids  to 
navigation,  a  definite  impact  on  the 
economy  cannot  be  determined. 
However,  it  is  the  Coast  Guard's  opinion 
that  there  is  good  potential  for  small 
businesses  to  get  involved  with  the 
maintenance  and  operation  of  these 
systems. 

Preliminary  Regulatory  EvaluatioD 

The  amendment  under  consideration, 
if  adopted,  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
non-significant  under  DOT  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979).  The  notice  and 
comment  procedure  will  identify  interest 
in  private  electronic  aids  and  give  notice 
of  the  Coast  Guard's  intentions 
regarding  these  systems.  An  additional 
purpose  of  this  advance  notice  of 
proposed  rulemaking  is  to  develop 
economic  data  with  which  the  Coast 
Guard  can  determine  the  economic 
impact  of  the  amendments  being 
considered. 

Paperwork  Reduction  Act 

There  may  be  some  additional 
paperwork  burdens  placed  on  the  Coast 
Guard  and  members  of  the  public  if  the 
amendments  being  considered  are 
adopted.  Should  any  new  or  additional 
paperwork  burdens  be  identified  during 
the  rulemaking  process,  approval  will  be 
sought  from  the  Office  of  Management 
and  Budget. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  advance  notice  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Dated:  }uly  8, 198& 
R.T.  Nelson. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safely  and  Waterway  Servicm. 
[FR  Doc.  88-16495  Filed  7-21-88:  8:45  ami 
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33  CFR  Part  165 

(COTP  Clevstand  REG  87-02] 

Safety  Zone;  Old  River  and  Cuyahoga 
River,  Cleveland,  OH 

AQENCV.  Coast  Guard,  DOT. 

action:  Proposed  regulation;  extension 

of  comment  period. 

summary:  The  Captain  of  the  Port, 
Cleveland,  is  further  extending  the 
comment  period  until  December  1, 1988. 
to  receive  conunents  on  this  proposed 
regulation  to  create  ten  safety  zones  in 
the  Old  River  and  the  Cuyahoga  River. 
This  action  is  being  taken  due  to  the 
progress  being  made  by  the  ad  hoc 
working  group  formed  to  examine  the 
Cuyahoga  River  situation.  The  Captain 
of  the  Port  has  reason  to  believe  that 
further  progress  will  be  made,  and  that 
an  equitable  solution  will  be  reached 
obviating  the  need  for  further  Federal 
regulation. 

DATES:  Written  comments  may  be 
submitted  on  or  before  December  1, 
1988. 

ADORESS:  The  mailing  address  for 
comments  is  the  U.S.  Coast  Guard 
Marine  Safety  Office,  1055  E.  9th  St., 
Cleveland,  OH  44114.  Comments  may 
also  be  hand-delivered  to  this  address. 
All  comments  received  will  be  available 
for  examination  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

CDR  Patrick  A.  Turlo.  Captain  of  the 
Port  Cleveland  (216)  522-4406. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  rulemaking  was  published  in 
the  Federal  Register  on  December  3, 
1987  at  page  45974  and  was  distributed 
to  each  of  the  affected  entities. 
The  response  to  the  proposed 
rulemaking  indicated  that  the  comment 
period  should  be  extended  and  a  public 
hearing  scheduled.  The  public  hearing 
and  comment  period  extension  were 
announced  in  the  Federal  Register  on 
February  8, 1988  at  page  3609.  A  public 
hearing  was  held  on  March  7. 1988,  at 
which  twenty-six  commenters  spoke. 
Several  commenters  expressed  a  desire 
to  form  a  working  group  to  examine  the 
Cuyahoga  River  situation,  and  submit  an 
alternative  to  the  proposed  regulations. 
The  comment  period  was  extended  until 
June  8, 1988  in  order  to  permit  the 
comments  of  this  working  group  to  be 
entered  into  the  record  and  considered 
as  an  alternative.  The  progress  made  by 
the  working  group  has  been  such  that 
the  Captain  of  the  Port  is  encouraged 
that  a  viable  alternative  to  Federal 
regulation  may  be  reached.  All 
comments  received  will  be  considered 
before  final  action  is  taken  on  the 
proposed  regulation. 


Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR  1.05-l(g). 

Dated:  July  11, 1988. 
P.A.  Turio. 

Commander,  C/.S.  Coast  Guard,  Captain  of  the 
Port,  Cleveland,  Ohio. 
[Fit  Doc.  88-16496  Filed  7-21-88;  8:45  am) 
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33  CFR  Part  166 
[CGD  88-041] 

Port  Access  Routes;  Approacties  to 
Chesapeake  Bay,  VA 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  study;  correction. 

SUMMARY:  This  notice  corrects  an  error 
published  m  the  Federal  Register  July  12, 
1988.  Volume  53,  page  26283.  The  error  is 
in  the  first  column,  paragraph  a.  under 
the  Issues  section.  "The  paragraph  should 
read  as  follows: 

a.  Should  the  Atlantic  Ocean  Channel, 
when  dredged  to  650  feet  wide  and  60 
feet  deep,  be  used  by  both  inbound  and 
outbound  vessels? 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Walters,  (804)  398-6230. 

Dated:  )uly  18. 1968. 
R.T.  Nelson, 

Rear  Admiral  U.S.  Coast  Guard  Chief  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  88-16496  Filed  7-21-68;  8:45  am] 

BILUNG  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

(A-1-FRL-3418-7] 

Approval  and  Promulgation  of  Air 
Qualtiy  Implementation  Plans; 
Connecticut;  Alternative  Reasonably 
Available  Control  Technology  for 
Frismar,  Inc. 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  proposed  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Connecticut  This  revision  provides  an 
alternative  reasonably  available  control 
technology  (RACT)  determination  for 
the  control  of  volatile  organic  compound 
(VOC)  emissions  from  one  paper  coating 
line  at  Frismar,  Incorporated  in  Clinton, 
Connecticut.  The  intended  effect  of  this 
action  is  to  propose  approval  of  the 
State's  request  to  amend  its  SIP.  This 


action  is  being  taken  in  accordance  with 
section  110  of  the  Clean  Air  Act. 

DATE:  Comments  must  be  received  on  or 
before  August  22, 1988.  Public  comments 
on  this  docimient  are  requested  and  will 
be  considered  before  taking  final  action 
on  this  SIP  revision. 
ADORESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director.  Air 
Management  Division,  EPA  Region  I, 
Room  2311,  JFK  Federal  Bldg..  Boston, 
MA  02203.  Copies  of  Connecticut's 
submittal  and  EPA's  Technical  Support 
Dociunent  prepared  for  this  revision  are 
available  for  pubUc  inspection  during 
normal  business  hours  at  the 
Environmental  Protection  Agency,  Room 
2311,  JFK  Federal  Bldg.,  Boston.  MA 
02203  and  the  Air  Compliance  Unit 
Department  of  Environmental 
Protection.  State  Office  Bldg..  165 
Capitol  Avenue.  Hartford,  CT  06106. 

FOR  FURTHER  INFORMATION  CONTACT 

David  B.  Conroy,  (617)  565-3252:  FTS 
835-3252. 

SUPPLEMENTARY  INFORMATION:  On  April 
2, 1987,  the  Connecticut  Department  of 
Environmental  Protection  (DEP) 
submitted  a  proposed  SIP  revision  to 
EPA.  This  revision  consists  of  proposed 
State  Order  No.8001  for  Frismar. 
Incorporated  (Frismar).  This  State  Order 
was  proposed  pursuant  to  provisions 
found  in  subdivision  22a-174-20(cc)(3} 
of  Connecticut's  Regulations  which 
allows  the  DEP  to  impose  alternative 
limitations  on  a  source  that  has 
demonstrated  it  cannot  meet  the  RACT 
limitations  in  the  SIP  for  technological 
and  economic  reasons. 

EPA  approved  the  provisions  in 
subdivision  22a-174-20-{cc)(3)  for 
making  alternative  RACT 
determinations  on  June  7, 1982  (47  FR 
24552)  as  part  of  Connecticut's  Ozone 
Attainment  Plan.  As  part  of  that  SIP 
revision,  Connecticut  submitted  a  letter 
dated  January  11, 1982  in  which  the 
State  committed  to  submit  all 
alternative  RACT  determinations  to 
EPA  as  SIP  revisions. 

Frismar  is  a  paper  coating  facility 
utilizing  two  coating  lines.  'The  facility  is 
subject  to  subsection  22a-174-20(q), 
"Paper  coating."  of  Connecticut's 
regiilations  which  requires  each  coating 
line  to  meet  an  emission  limitation  of  2.9 
pounds  VOC/gallon  of  coating  (minus 
water).  Under  Connecticut's  regulations, 
a  source  subject  to  subsection  22a-174- 
20(q)  must  comply  with  the  emission 
limitation  contained  in  that  regulation 
no  later  than  July  1, 1985.  Frismar  has 
installed  an  inert  atmosphere  solvent 
recovery  system  on  one  of  its  coating 
lines  (coater  #2).  It  other  coating  line 
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(coater  #1)  presently  has  no  control 
equipment. 

As  alternative  RACT  for  one  of 
Frismar's  coating  lines  (coater  #1),  the 
State  Order  requires  Frismar  to  acUiere 
to  an  emission  rate  of  5.32  pounds  VOC/ 
gallon  of  coating  (minus  water)  for  ail 
flrst-pass  coatings  and  an  emission  rate 
of  6.42  pounds  VOC/gallon  of  coating 
(minus  water)  for  all  second-pass 
coatings.  Additionally,  to  further  limit 
the  use  of  the  higher  VOC-containing 
second-pass  coatings,  the  State  Order 
requires  Frismar  to  adhere  to  a 
limitation  of  20  pounds  VOC/ream  (3000 
square  feet)  of  material  coated  when 
utilizing  second-pass  coatings.  Frismar 
is  required  to  adhere  to  the  SIP  emission 
rate  (as  set  forth  in  subsection  22a-174- 
20(q))  of  2.9  pounds  VOC/gallon  of 
coating  (minus  water)  on  its  other 
coating  line  (coater  #2)  Coaters  #1  and 
#2  are  required  to  maintain  compliance 
with  their  applicable  emission  rates  on 
an  instantaneous  basis.  Further,  the 
State  Order  requires  Frismar  to  achieve 
and  maintain  a  minimum  overall 
reduction  level  of  ninety-three  percent 
(93%)  from  the  inert  atmosphere  solvent 
recovery  system  installed  on  coater  #2. 

Additionally,  the  State  Order  requires 
Frismar  to  maintain  daily  and  monthly 
caps  of  918  pounds  and  2.833  tons, 
respectively,  for  coater  #  1  and  daily 
and  monthly  caps  of  286.47  pounds  and 
2.87  tons,  respectively,  for  coater  #  2. 
The  monthly  cap  on  coater  #  1  is 
required  to  be  maintained  on  an  average 
basis  over  every  two  consecutive  month 
period.  The  daily  and  monthly  caps 
insure  that  the  VOC  emissions  from  this 
facility  will  not  interfere  with 
reasonable  further  progress  (RFP) 
towards  attaining  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  in  Connecticut. 

To  justify  the  above  limitations  as  an 
alternative  RACT  determination, 
Frismar  has  submitted  an  extensive 
amount  of  technical  and  economic 
information  to  the  DEP  showing  that  it 
cannot  reasonably  attain  daily 
compliance  with  the  emission 
limitations  contained  in  Connecticut's 
federally-approved  SIP  for  coater  #  1. 
EPA's  evaluation  of  this  information 
confirms  that  add-on  control  equipment 
is  economically  infeasible  for  coater  #  1. 
(A  copy  of  EPA's  analysis  is  contained 
in  the  Technical  Support  Document 
prepared  for  this  revision  and  is 
available  from  the  EPA  Regional  Office 
listed  in  the  ADOncsSES  section  of  this 
notice.) 

Furthermore,  Frismar  has  researched 
the  feasibility  of  reformulating  its 
coatings  used  on  coater  #  1  to 
complying  levels.  Through  these  efforts, 
Frismar  was  able  to  realize  a  28% 


increase  in  the  content  of  coating  solids 
in  the  coating  used  on  coater  #  1.  Since 
the  stencil  manfactiuing  operation  that 
Frismar  uses  involves  satiu-ation  as 
much  as  coating,  however,  the  use  of 
any  higher  solids-containing  coatings  is 
not  possible  since  the  tissue  paper  is 
simply  unable  to  absorb  such  coatings. 
The  result  of  using  any  higher  solids 
coatings  is  '"skipping"  which  renders 
the  product  useless  for  subsequent  sale 
and  use. 

EPA  has  reviewed  the  requirements  of 
proposed  State  Order  No.  8001  and  has 
determined  that  they  constitute 
alternative  RACT  for  Frismar.  Further 
justiHcation  and  rationale  for  approving 
this  revision  are  contained  in  the 
Technical  Support  Document  prepared 
by  EPA  for  this  revision.  Copies  of  that 
document  may  be  obtained  from  the 
EPA  Regional  Office  listed  in  the 
AOOmssc*  Section  of  this  notice. 

EPA  is  proposing  to  approve  the  DEP's 
proposed  State  Order  as  a  revision  to 
the  Connecticut  SIP,  and  is  soliciting 
public  comments.  These  comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the  EPA 
Regional  OfTice  listed  in  the  ADOftcsSES 
section  of  this  notice.  This  revision  is 
being  proposed  under  a  procedure  called 
paralled-processing,  whereby  EPA 
proposes  rulemaking  action  concurrently 
with  the  State's  procedures  for 
amending  its  regulations.  If  the  proposed 
revision  is  substantially  changed,  EPA 
will  evaluate  those  changes  and  may 
publish  another  notice  of  proposed 
rulemaking.  If  no  substantial  changes 
are  made  to  the  proposed  revision.  EPA 
will  publish  a  final  rulemaking  notice. 
The  final  rulemaking  action  by  EPA  will 
occur  only  after  a  fully  effective  State 
Order  has  been  issued  by  the 
Connecticut  DEP  and  submitted  to  EPA 
as  a  formal  revision  for  incorporation 
into  the  SIP. 

Proposed  Action 

EPA  is  proposing  to  approve 
Connecticut's  proposed  State  Order  No. 
8001  as  a  revision  to  the  Connecticut 
SIP.  The  provisions  of  Connecticut's 
proposed  State  Order  No.  8001  impose 
alternative  RACT  on  Frismar, 
Incorporated  pursuant  to  subdivision 
22a-174-20(cc)(3)  of  Connecticut's 
Regulations.  EPA  is  proposing  to 
approve  this  revision  based  on 
justification  received  from  Frismar 
showing  that  it  is  economically 
infeasible  for  Frismar  to  install  add-on 
control  equipment  on  coater  #  1.  The 
provisions  contained  in  the  State  Order 
for  this  coater  restrict  the  overall  use  of 
this  coater.  This  requires  Frismar  to 


utilize  its  controlled  coater  (i.e.,  coater 
#  2)  for  a  large  majority  of  its 
production.  This  proposed  approval 
covers  only  this  limited  case  and  should 
not  be  construed  as  a  national  precedent 
for  other  paper  coating  facilities. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
signticant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  ll0(a)(2)(A)-(K) 
and  110(a)(3)  of  the  Clear  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFR51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7842. 

Date:  Septeml>er  3, 1967. 

Editonl  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register  on  July 
19. 1968. 

Michael  R.  DeUnd. 

Regional  Administrator,  Region  1. 

(FR  Doc.  86-16545  Filed  7-21-a6:  6:45  am] 
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40  CFR  Part  52 
(Fm.-3411-t] 

Aproval  and  Promulgation  of 
ImplenMntation  Plana;  lllinoia 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACnOH;  Proposed  rulemaking. 

summary:  USEPA  is  proposing  approval 
of  revisions  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  Ozone. 
The  revisions  pertain  to  the  control  of 
volatile  organic  compound  (VOC) 
emissions  from  tank  truck  leaks, 
external  floating  roofs  and  the  coating 
or  miscellaneous  metal  parts. 
Additionally,  Illinois  has  clarified  its 
definition  pertaining  to  3-year  averaged 
emissions.  USEPA's  action  is  based 
upon  a  revision  request  which  was 
submitted  by  the  State  to  satisfy  the 
requirements  of  Part  D  of  the  Clean  Air 
Act  (Act). 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  August  22, 1988. 


ADDRESSES:  Copies  of  the  SIP  revision 

are  available  at  the  following  addresses 

for  review:  (It  is  recommended  that  you 

telephone  Randolph  O.  Cano.  at  (312) 

886-6036,  before  visiting  the  Region  V 

office.) 

U.S.  Environmental  Protection  Agency, 

Region  V.  Air  and  Radiation  Branch 

(5AR-26),  230  South  Dearborn  Street, 

Chicago,  Illinois  60604. 
Illinois  Environmental  Protection 

Agency,  Division  of  Air  Pollution 

Control,  2200  Churchill  Road. 

Springfield.  Illinois  62706. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  Gary  Gulezian. 
Chief,  Regulatory  Analysis  Section,  Air 
and  Radiation  Branch  (5AR-26),  U.S. 
Environmental  Protection  Agency, 
Region  V.  230  South  Dearborn  Street, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 

Randolp  O.  Cano,  Air  and  Radiation 
Branch  (5AR-26).  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604,  (312)  886-6036. 
SUPPLfMENTARY  INFORMATION:  Under 
section  107  of  the  Act.  USEPA  has 
designated  certain  areas  in  each  State 
as  not  attaining  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone.  For  Illinois  see  43  FR  8962  (March 
3. 1978),  43  FR  45993  (October  5. 1978), 
and  40  CFR  81.314.  For  these  areas.  Part 
D  of  the  Act  requires  that  the  State 
revise  its  SIP  to  provide  for  attaining  the 
ozone  NAAQS  by  December  31. 1982,  or 
in  certain  cases,  by  December  31, 1987. 
The  requirements  for  an  approvable  SIP 
are  described  in  a  "General  Preamble" 
for  Part  D  rulemakings  published  at  44 
FR  20372  (April  4, 1979).  44  FR  38583 
(July  2. 1979).  44  FR  50371  (August  28. 
1979).  44  FR  53761  (September  17, 1979), 
44  FR  67182  (November  23, 1979),  and  46 
FR  7182  (January  22. 1981). 

On  July  11. 1985  (50  FR  28224).  USEPA 
proposed  to  disapprove  certain 
regulations  developed  to  satisfy  the 
reasonably  available  control  technology 
(RACT)  requirements  for  Illinois  sources 
of  VOC  which  are  covered  by  USEPA's 
second  set  of  Control  Techniques 
Guidelines  (CTGs).  On  June  25, 1987.  the 
State  of  Illinois  submitted  revised 
regulations  to  satisfy  these  requirements 
for  three  source  categories:  Surface 
coating  of  miscellaneous  metal  parts 
and  products,  petroleum  liquid  storage 
in  external  floating  roof  tanks,  and  leak 
prevention  from  gasoline  tank  trucks 
and  vapor  collection  systems.  It  also 
clarified  its  definition  concerning  3-year 
averaging.  USEPA  will  rulemake  in  the 
remaining  CTG  source  categories  in 
future  Federal  Register  notices. 

What  follows  is  a  discussion  of  the 
revised  regulations  for  each  of  these 


three  source  categories  including  the 
relevant  backgound,  a  description  of  the 
revised  regulations,  and  USEPA's 
evaluation  of  each  provision.  Finally. 
USEPA  announces  its  proposed 
approval  of  these  three  rules  and  solicits 
public  comments  on  the  proposed  SIP 
revision  and  USEPA's  proposed 
approval.  It  should  be  noted  that  he 
geographic  applicability  of  these 
regulations  is  statewide  except  as  noted 
below. 

A.  Review  of  lUinois'  Revision  to  its 
Miscellaneous  Metal  Parts  and  Products 
Rule 

Background 

On  July  11. 1985,  USEPA  proposed 
disapproval  of  the  exemption  for  the 
coating  of  marine  propulsion  equipment 
and  the  exteriors  of  airplanes  in  Illinois' 
definition  of  "Miscellaneous  Metal  Parts 
and  Products"  which  is  contained  in 
Rule  201:  Definitions.  The  basis  of 
USEPA's  disapproval  was  that  the 
Croup  II  CTG's  are  intended  to  apply  to 
the  coating  of  marine  propulsion 
equipment  and  the  exteriors  of 
airplanes,  if  parts  for  the  airplane 
exteriors  are  coated  as  a  separate 
manufactiuing  operation.  It  should  be 
noted  that  USEPA  proposed  to  approve 
the  underlying  miscellaneous  metal 
parts  and  products  rule  as  Rule 
205(n)(l)(I)  in  the  July  11, 1985.  proposed 
rulemaking,  but  final  approval  of  the 
rule  will  be  deferred  until  final 
rulemaking  on  this  revised  provision. 

Revised  Rule 

Illinois  revised  its  miscellaneous 
metals  rule  to  satisfy  USEPA's  concerns. 
Its  rule  was  revised  as  follows: 

Section  211.122    Definitions 

The  exterior  of  airplanes  and  marine 
propulsion  equipment  were  deleted  as 
exemptions  within  the  definition  of 
"miscellaneous  metal  parts  and 
products." 

Section  215.206(b)    Exemption  from 
Emission  Limitations 

Outboard  Marine  Corporation's 
(OMC)  Waukegan  facility  is  exempt 
from  Illinois'  miscellaneous  metals  rules 
providing  that  its  VOC  emissions  from 
miscellaneous  metals  coating  operations 
do  not  exceed  35  tons  per  year. 

Evaluation 

OMC  presented  extensive 
documentation  concerning  the  cost  of 
complying  with  Illinois  miscellaneous 
metal  parts  3.5  lbs  VOC/gal  of  coating 
Umit  through  the  use  of  high  soUds 
coatings.  OMC  estimated  that  capital 
costs  in  excess  of  $1  million  would  be 
required.  The  principal  costs  associated 


with  converting  to  high  solids  coatings 
result  from:  the  addition  of  an  oven  and 
cooling  tunnels,  modification  of  the 
parts  washing  and  air  handling  systems, 
provision  of  proportioner  pumps  from 
the  paint  delivery  system,  and 
enlargement  of  the  outboard  engine 
prime  and  topcoat  spray  booths. 
Utilization  of  high  solids  coatings  would 
reduce  VOC  emissions  from  OMC  by  ft- 
9  tons  per  year. 

OMC  documented  that  this  would 
result  in  unreasonable  costs.  OMC 
submitted  written  cost  estimates 
obtained  from  vendors  of  incineration 
and  solvent  concentrator  systems. 
Installation  of  either  of  these  systems 
would  reduce  plant  emissions  by  90% 
and  would  require  imreasonable 
annualized  costs. 

Summary  and  Proposed  Action 

Illinois  has  deleted  the  exemption  for 
marine  propulsion  equipment  and  the 
exterior  of  airplanes  from  its 
miscellaneous  metal  rules  and  has 
added  a  35  tons  per  year  cutoff 
exemption  for  OMC.  It  is  proposed  that 
these  revisions  be  approved,  as 
satisfying  the  deficiency  noted  in  the 
July  11. 1985.  NPR  because  the  estimated 
cost  effectiveness  value  for  a  high  solids 
conversion  or  add  on  controls  program 
is  significantly  higher  than  envisioned  in 
the  CTG. 

It  should  be  noted  that  this  source  is 
located  in  the  Chicago  ozone 
nonattainment  and  demonstration  areas. 
USEPA  will  complete  its  rulemaking  on 
the  attainment  demonstration  for  these 
areas  in  a  separate  Federal  Register 
notice.  (The  "demonstration  area"  is  the 
10  Illinois  coimties  for  which  the  Illinois 
1982  Ozone  Plan  and  attainment 
demonstrations  were  developed — Cook, 
DuPage,  Kane,  Lake,  Macoupin. 
Madison  McHenry.  Moimw.  St.  Clair 
and  Will.)  The  proposed  emission 
hmitation  will  not  increase  the  present 
emissions  from  this  facility  and. 
therefore,  will  not  exacerbate  the 
nonattainment  problem. 

B.  Review  of  Illinois'  Revision  to  its 
External  Floating  Roof  Storage  Tank 
Rule 

Background 

Rule  205{o)(3)(D)(iv)  exempts 
stationary  storage  tanks,  equipped  with 
an  external  floating  roof  used  to  store 
crude,  from  the  provision  of  Rule 
205(o)(3)(C)  which  requires  the  use  of 
secondary  seals  on  external  floating 
roof  tanks.  On  July  11. 1985.  USEPA 
proposed  disapproval  of  Rule 
205(o)(3)(D)(iv)  because  Illinois  failed  to 
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demonstrate  that  it  is  unreasonable  to 
require  the  use  of  secondary  seals. 

Revised  Rule 

Illinois  revised  its  rule  on  external 
floating  roofs  to  satisfy  USEPA's 
concerns.  Its  rule  was  revised  as 
follows: 

Section  215.240    Applicability 

The  following  revisions  (S§  215.241 
and  215.249)  are  applicable  to  the 
following  counties:  Cook,  DuPage.  Kane, 
Lake,  Macoupin,  Madison  McHenry, 
Monroe,  St.  Clair,  and  Will. 

Evaluation 

This  applicability  requirement  is 
approvable  as  it  includes  all  of  Illinois' 
ozone  nonattainment  (and 
demonstration)  areas,  and  RACT  is 
currently  required  only  in  nonattainment 
areas. 

Section  215.241    External  Floating 
Roofs 

The  only  revision  included  in  this 
section  is  contained  S  215.241(d)  which 
exempts  external  floating  roof  ranks 
used  to  store  crude  oil  with  a  pour  point 
of  SOT  or  higher  as  determined  by 
ASTM  Standard  D97-66  from  the 
requirement  to  use  secondary  seals. 

Evaluation 

This  revision  satisfies  USEPA's 
concerns,  as  specified  in  the  July  11, 
1985,  notice  of  proposed  rulemaking 
(NPR).  Section  215.241(d)  specifically 
defines  "waxy,  heavy  pour  crude  oil," 
and  exempts  only  tanks  with  this  type  of 
crude  oil  from  the  requirement  to  have 
secondary  seals.  The  December  1978 
Control  Technique  Guideline  (CTG) 
document  titled  "Control  of  Volatile 
Organic  Emissions  from  Petroleum 
Liquid  Storage  in  External  Floating  Roof 
Tanks"  recommends  this  exemption 
because  "these  crudes  cause  a  deposit 
on  the  tank  wall  which  is  scraped  onto 
the  roof  when  the  tank  is  worked, 
damaging  the  secondary  seal." 

Section  215.249    Compliance  Dates 

Final  compliance,  for  the  sources 
subject  to  the  above,  is  required  by 
December  31, 1987. 

Evaluation 

This  compliance  date  is  approvable  as 
expeditious,  because  it  allows  less  than 
a  year  for  affected  sources  to  achieve 
final  compliance. 

Summary  and  Proposed  Action 

Illinois  has  revised  its  exemption  for 
crude  oil  storage  to  be  consistent  with 
USEPA  policy,  as  specified  in  the 
external  floating  roof  CTG.  USEPA, 


therefore,  proposes  to  approve  it  as 
satisfying  the  deficiency  cited  in  the  July 
11, 1985,  NPR. 

C.  Review  of  fUlnois'  Gasoline  Tanlc 
Trucic  Lealc  Rule 

Background 

On  July  11, 1985,  USEPA  cited  Illinois' 
Part  D  control  strategy  as  being 
deficient,  in  part,  because  of  its  failure 
to  have  adopted  regulations  for  leak 
prevention  from  gasoline  tank  trucks 
and  vapor  collection  systems. 

Revised  Rule 

Illinois  revised  its  rules  for  bulk 
gasoline  plants,  bulk  gasoline  terminals, 
and  gasoline  dispensing  stations,  and 
added  a  rule  for  gasoline  delivery 
vessels  to  satisfy  USEPA's  concerns.  Its 
rules  were  revised  as  follows: 

Section  211.122    Definitions 

Illinois'  definition  of  "vapor  collection 
system"  is  consistent  with  the  definition 
contained  in  the  December  1978  CTG 
document  titled  "Control  of  Volatile 
Organic  Compound  Leaks  from  Gasoline 
Tank  Trucks  and  Vapor  Collection 
Systems."  This  definition  is,  therefore, 
approvable. 

It  should  be  noted  that  Illinois' 
existing  gasoline  distribution  regulations 
have  been  revised,  to  maintain 
consistency  with  the  CTG,  by  replacing 
reference  to  "vapor  balance  system" 
with  "vapor  collection  system." 

Section  215.584    Gasoline  Delivery 
Vessels 

Illinois'  rule  reads  as  follows: 

Section  215.584  (a)  any  delivery  vessel 
equipped  for  vapor  control  by  use  of  vapor 
collection  equipment: 

(1)  Shall  have  a  vapor  connection  that  is 
equipped  with  fittings  which  are  vapor  tight; 

(2)  Shall  have  its  hatches  closed  at  all 
times  during  loading  or  unloading  operations, 
unless  a  top  loading  vapor  recovery  system  is 
used; 

(3)  Shall  not  internally  exceed  a  guage 
pressure  of  18  inches  of  water  or  a  vacuum  of 
6  inches  of  water 

(4)  Shall  be  designed  and  maintained  to  be 
vapor  tight  at  all  times  during  normal 
operations: 

(5)  Shall  not  be  refilled  in  Illinois  at  other 
than: 

(A)  A  bulk  gasoline  terminal  that  complies 
with  the  requirements  of  Section  215.582,  or 

(B)  A  bulk  gasoline  plant  that  complies 
with  the  requirements  of  Section  215.581(b)(1) 
and  (2). 

(6)  Shall  be  tested  annually  in  accordance 
with  the  pressure-vacuum  test  procedure 
described  in  EPA  450/2-78-051  Appendix  A. 
Each  vessel  must  be  repaired  and  retested 
within  IS  business  days  after  discovery  of  the 
leak  by  the  owner,  operator,  or  the  Agency, 
when  it  fails  to  sustain: 


(A)  A  pressure  drop  of  no  more  than  3 
inches  of  water  in  5  minutes:  and 

(B)  A  vacuum  drop  of  no  more  than  3 
inches  of  water  in  5  minutes. 

Evaluation 

Section  215.584(a)  is  approvable 
because  it  satisfies  the  following 
requirements: 

(1)  It  requires  annual  testing  according 
to  the  test  procedure  described  in  the 
subject  CTG. 

(2)  It  requires  that  a  pressure  change 
not  exceed  3  inches  of  water  in  5 
minutes  at  the  conditions  specified  in 
the  test  method. 

(3)  It  prohibits  the  delivery  vessel 
from  internally  exceeding  a  guage 
pressure  of  18  inches  of  water  or 
vacuum  of  6  inches  of  water. 

(4)  It  contains  additional  requirements 
not  specified  in  the  CTG. 

The  only  deviation  from  the  CTG  is 
Illinois'  requirement  that  the  delivery 
vessel  be  repaired  and  retested  within 
15  business  days  after  discovery  of  the 
leak,  as  opposed  to  a  requirement  of  15 
days  in  the  CTG  and  the  September  1979 
document  titled  "Guidance  to  State  and 
Local  Agencies  in  Preparing  Regulations 
to  Control  Volatile  Organic  Compounds 
from  Ten  Stationary  Source  Categories." 
This  deviation  is  acceptable  based  on  a 
survey  by  the  Illinois  Petroleum 
Marketers  which  indicated  that  15  days 
in  insufficient  in  Illinois  to  accomplish 
the  required  work  and  also  because  it  is 
a  minor  deviation. 

Section  215.584(b) 

Any  delivery  vessel  meeting  the 
requirements  of  Subsection  (a)  shall  have  a  j 
sticker  affixed  to  the  tank  adjacent  to  the 
tank  manufacturer's  data  plate  which 
contains  the  tester's  name,  the  tank 
identification  number  and  the  date  of  the  test. 
The  sticker  shall  be  in  a  form  prescrit>ed  by 
the  Agency  and  shall  be  displayed  no  later 
than  December  31, 1987. 

Evaluation 

This  section  is  approvable  because  it 
is  consistent  with  the  CTG  and  related 
guidance  and  December  31, 1987, 
constitutes  an  expeditious  compliance 
schedule  as  it  allows  less  than  one  year 
from  adoption  of  the  rule. 

It  should  be  noted  that  the  stickers  are 
invalid  after  one  year.  This  is  consistent 
with  the  requriements  in  \  215.584. 
USEPA  believes  that  the  State  intends  to 
require  that  new  stickers  be  obtained  on 
an  annual  basis.  The  State  is  requested 
to  confirm  this  during  the  public 
comment  period  on  this  proposed 
rulemaking. 


Section  215.584(c) 

The  owner  or  operator  of  a  delivery 
vessel  shall: 

(1)  Maintain  copies  of  any  test  required 
under  subsection  (a)(6)  for  a  period  of  3 
years; 

(2)  Provide  copies  of  these  tests  to  the 
Agency  upon  request;  and 

(3)  Provide  annual  test  result  certification 
to  bulk  gasoline  plants  and  terminals  where 
the  delivery  vessel  is  loaded. 

Evaluation 

These  recordkeeping  and  reporting 
requirements  are  adequate  for  the 
purpose  of  assisting  in  the  evaluation  of 
the  leak  tightness  of  dehver^'  vessels. 

Section  215.584(d) 

Any  delivery  vessel  which  has 
undergone  and  passed  a  test  in  another 
state  which  has  a  USEPA-approved  leak 
testing  and  certification  program  will 
satisfy  the  requirements  of  Subsection 
(a).  Delivery  vessels  must  display  a 
sticker,  decal  or  stencil,  approved  by  the 
State  where  tested,  or  comply  with  die 
requirements  of  Subsection  (b).  All  such 
stickers,  decals  or  stencils  shall  be 
displayed  no  later  than  December  31, 
1987. 

Evaluation 

This  is  a  reasonable  requirement 
which  is  approvable.  However,  as  noted 
above,  a  sticker  is  only  valid  for  one 
year. 

Section  215.581    Bulk  Gasoline  Plants 

Section  215.582    Bulk  Gasoline 
Terminals 

Section  215.583    Gasoline  Dispensing 
Facilities 

The  above  rules  have  common 
requirements,  largely  for  leaks  from 
vapor  collection  systems,  which  will  be 
grouped  together  as  appropriate. 

Section  215.581(a)(3).  215.582(a)(5). 
215.583(a)(2)(c) 

These  actions  require  delivery  vessels 
to  display  the  appropriate  sticker 
pursuant  to  the  requirements  of 
§  215.485  (b)  or  (d) 

Evaluation 

This  requirement  has  the  effect  of 
prohibiting  the  use  of  delivery  vessels 
which  have  not  passed  a  leak  test  in  the 
past  year  and  is  approvable. 

Sections  215.581(4)  and  (5).  215.582(d)(1) 
and  (2).  215.583(d)(4) 

These  sections  require  tha  bulk  plant 
or  terminal  vapor  collection  systems  and 
gasoline  loading  equipment  be  operated 
in  a  manner  that  prevents: 

(1)  Gauge  pressure  from  exceeding  18 
inches  of  water  and  vacuum  from 


exceeding  6  inches  of  water  as 
measured  as  close  as  possible  to  the 
vapor  hose  connection;  and 

(2)  A  reading  equal  to  or  greater  than 
100%  of  the  lower  explosive  limit  (LEL 
measured  as  propane)  when  tested  in 
accordance  with  the  procedure 
described  in  EPA-450/2-78-051. 
Appendix  B; 

(3)  Avoidable  leaks  of  liquid  during 
loading  or  unloading  operations;  and 

(4)  Each  operator  of  a  bulk  gasoline 
plant  or  terminal  is  required  to  provide  a 
pressure  tap  or  equivalent  on  the  vapor 
collection  system  in  order  to  allow 
determination  of  compliance  with  item  1 
above. 

Items  (2)  and  (3)  also  apply  to  the 
operation  of  vapor  collection  systems 
and  delivery  vessel  unloading  points  at 
gasoline  dispensing  stations. 

Evaluation 

The  above  requirements  are 
consistent  with  those  in  the  CTG  and 
related  guidance  for  vapor  collection 
systems  and  gasoline  loading 
equipment. 

Sections  215.581(d)(6),  215.582(d)(3).  and 
215.583(d)(5) 

These  sections  require  that  within  15 
business  days  after  discovery  of  a  leak, 
a  vapor  collection  system  must  be 
repaired  and  retested. 

Evaluation 

These  sections  are  consistent  with  the 
CTG  and  related  guidance  for  vapor 
collection  system.  See  also  discussion  of 
§  215.584. 

Summary  and  Proposed  Action 

Illinois  has  adopted  regulations  for 
leak  prevention  from  gasoline  tank 
trucks  and  vapor  collection  systems. 
These  regulations  satisfy  USEPA 
^lidance  for  leak  testing  and  repair  of 
gasoline  tank  trucks  and  vapor 
collection  systems.  USEPA  approved 
test  methods  have  been  adopted  for  use 
with  these  rules.  USEPA.  therefore, 
proposes  to  approve  these  regulations  as 
satisfying  the  deficiency  cited  in  the  July 
11. 1985.  NPR  and  meeting  the  Act's 
RACT  requirement  for  these  three 
source  categories. 

D.  ClariHcation  of  Three- Year  Averaging 

Illinois  adopted  the  following 
language  to  clarify  the  applicability  of 
those  regulations  which  are  qualiHed  by 
the  words  "when  averaged  over  the 
preceding  three  calendar  years."  The 
three-year  averaging  criterion  is  used  to 
determine  whether  certain  graphic  arts 
sources  and  bulk  gasoline  plants  are 
exempt  from  RACT  control 
requirements,  because  their  annualized 


emissions  fall  below  specified  levels. 
The  language  adopted  by  Illinois  is 
presented  below: 

Section  215.107    Determination  of 
Applicability 

(a)  In  determining  the  applicability  of 
regulations  in  this  part  which  are 
qualified  by  "when  averaged  ever  the 
preceding  three  calendar  years"  the 
"preceding  three  calendar  years"  shall 
mean: 

(1)  The  three  years  preceding  the  date 
by  which  compliance  is  required  for 
purposes  of  determining  initial 
applicability  to  existing  sources; 

(2)  Any  consecutive  3-year  period  for 
purpose  of  determining  applicability  to 
sources  not  previously  subject  to  the 
regulation  on  the  date  by  which 
compliance  is  required. 

(b)  Sources  to  which  the  regulation 
has  been  applicable  at  any  time  shall 
continue  to  be  subject  to  the  applicable 
limitations,  even  if  operation  change  so 
as  to  result  in  an  average  which  is 
below  that  which  initially  made  the 
regulation  applicable  to  those  sources' 
operation. 

Evaluation 

This  method  of  determining 
applicability  is  approvable  because  it  is 
unambiguous,  requires  sources  subject 
to  a  regulation  to  remain  subject 
regardless  of  subsequent  emission 
levels,  and  require  a  source  to  be  subject 
to  a  regulation  at  any  time  its  emission 
exceed  a  specified  level,  even  if  initially 
the  source  was  below  the  specified 
cutoff 

Proposed  Rulemaking  Action 

Illinois'  June  25. 1987.  submission 
satisfies  the  RACT  II  deficiencies,  cited 
in  the  July  11, 1985.  (50  FR  28224)  NPR 
for  miscellaneous  metals  (marine 
propulsion  exemption),  external  floating 
roofs,  and  leak  prevention  from  gasoline 
tank  trucks  and  vapor  collection 
systems.  In  addition,  Illinois  adopted 
language  to  clarify  the  applicability  of 
those  regulations  which  are  qualified  by 
the  words  "when  averaged  over  the 
preceding  three  calendar  years".  USEPA 
proposes  to  approve  the  incorporation  of 
these  regulations  (§§  211.122,  215.105. 
215.107,  215.206.  215.240.  215.241,  215.249, 
215.581,  215.582,  215.583,  215.584)  into  the 
Ozone  SIP  for  the  reasons  cited  above. 

Public  comment  is  solicited  on  the 
proposed  SIP  revision  and  on  USEPA's 
proposed  approval  of  it.  Public 
comments  received  by  the  date 
indicated  above  will  be  considered  by 
USEPA  in  its  final  rulemaking. 

Under  5  U.S.C.  section  805(b),  the 
Adminstrator  has  certified  that  SIP 
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approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone. 

Authority:  42  V.S.C.  7401-764Z 
Dated:  December  3a  1967. 

Editorial  NoIk  This  document  was  received 
at  the  Office  of  the  Federal  Register  on  July 
19.  1968. 

Frank  M.  Covington. 
Acting  Regional  Administrator. 
|FR  Doc.  B»-16M6  Filed  7-21-88: 8:45  am] 
snxmacooci 


40  CFR  Part  52 
(A-1-fRL-341S-6] 

Approval  and  Prormilgation  of  Air 
Quality  Implamantation  Plans; 
Massachuaatta;  MiaceNanaoua 
Amendments  to  ttie  SIP 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMAMY:  EPA  is  proposing  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Massachusetts. 
These  revisions  involve  regulatory 
amendments  and  additions  to  SIP 
regulations  for  new  source  review, 
gasoline  marketing,  monitoring  and 
reporting,  and  surface  coating.     ^  _ 
These  revisions  are  administraf^^ 
and/or  procedural  in  nature,  and  do  not 
affect  air  quality  or  the  ability  of  the 
Commonwealth  of  Massachusetts  to 
attain  and  maintain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS).  The  intended  effect  of  this 
action  is  to  approve  revisions  made  by 
the  Commonwealth  of  Massachusetts  in 
accordance  with  section  110  of  the 
Clean  Air  Act. 

DATE:  Comments  must  be  received  on  or 
before  August  22. 1988. 
ADOIICS8CS:  Conunents  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  Room  2313.  JFK 
Federal  BIdg..  Boston.  MA  02203.  Copies 
of  the  submittal  and  EPA's  evaluation 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
Environmental  Protection  Agency.  Room 
2313.  JFK  Federal  Bldg..  Boston.  MA 
02203  and  the  Department  of 


Environmental  Quality  Engineering, 
Division  of  Air  Quality  Control,  One 
Winter  Street,  8th  Floor,  Boston,  MA 
02108. 

FOR  njRTHER  INFORMATION  CONTACT: 

Lorenzo  Thantu  (617)  585-3250;  FTS  835- 
3250. 

SUPPLEMENTARY  INFORMATION:  On 

January  30, 1987.  and  February  la  1967, 
the  Commonwealth  of  Massachusetts 
Department  of  Environmental  Quality 
Engineering  (DEQE)  submitted  revisions 
to  its  State  Implementation  Plan  (SIP). 
These  revisions  include  regulatory 
changes  to  SIP  regulations  previously 
approved  by  EPA  at  310  CMR  7.02(2)(b) 
4,  5,  and  6:  7.02  (12)(b)3;  7.02(12)(d):  and 
7.18.  These  revisions  also  include 
additions  of  two  new  subsections  at  310 
CMR  7.14  (2)  and  (3). 

(1)  New  Source  Review  Regulations  310 
CMR  7.02(2)(b)  4. 5,  and  6 

Regulation  310  CMR  7.02(2)(b)e  is 
being  amended  by  inserting  the  words 
"or  a  major  modiHcation"  after  "major 
stationary  source"  to  identify  the 
facilities  subject  to  the  requirements  of 
310  CMR  7.00  Appendix  A.  In  addition. 
Regulations  310  CMR  7.02(2)(b)(4)-(e) 
are  amended  by  replacing  the  terms 
"facility"  and  "faciiitiefl"  by  the  terms 
"stationary  source"  and  "stationary 
sources"  in  order  to  clarify  the 
applicability  of  the  Emission  Offsets  and 
Nonattainment  Review  Program  as  set 
forth  in  Appendix  A  of  310  CMR  7.00. 

(2)  Gasoline  Marketing  Facilities 
Regulation  310  CMR  7.02(12)(b)3 

Regulation  310  CMR  7.02(12)(b)3 
(which  describes  the  emission  and 
efficiency  testing  required  for  the 
facilities  described  in  7.02(12)(a),  Bulk 
Plants  and  Terminals  Handling  Organic 
Material,  and  (b),  Distribution  of  Motor 
Vehicle  Fuel]  is  being  deleted  because 
its  same  requirements  are  set  forth  in 
7.02(12)(d). 

(3)  Gasoline  Marketing  Facilities 
Regulatioo  7.02(12)(d) 

Regulation  310  CMR  7.02(12)(d)  is 
being  amended  by  requiring  that  EPA 
Test  Method  18  be  used  by  gasoline 
marketing  facilities  and  that  any 
alternative  method  be  approved  by  EPA 
and  the  DEQE. 

In  addition.  Regulation  310  CMR 
7.02(12](d)  is  being  amended  by 
requiring  that  any  alternative  method  to 
EPA  Test  Method  27  for  the  pressure 
vacuum  certification  required  by  310 
CMR  7.02(12)(c),  Motor  Vehicle  Fuel 
Tank  Trucks,  must  be  approved  by  EPA 
and  the  DEQE. 


(4)  Monitoring  Devices  and  Reports 
Regulatitm  310  CMR  7.14 

The  DEQE  has  submitted  two  new 
subsections.  7.14  (2)  and  (3),  for 
incorporation  into  its  SIP.  These  new 
subsections  reference  40  CFR  Part  51 
Appendix  P  to  require  legally 
enforceable  procedures  for  continuous 
emissions  monitoring  (CEM)  and 
thereby  comply  with  40  CFR  51.214(a). 

(5)  Regulation  310  CMR  7.18  Volatile 
Organic  Coinpoiiiids 

Regulation  310  CMR  7.18  currently 
covers  ten  VOC  source  categories  (all 
surface  coating  operations)  with 
emission  limitations  specified  in  terms 
of  lbs.  VOC  per  gallon  coating 
(excluding  water)  at  application.  These 
source  categories  are  metal  furniture, 
metal  cans,  large  appliances,  magnet 
wire  insulation,  automobiles,  metal 
coils,  miscellaneous  metal  parts  and 
products,  paper,  fabric,  and  vinyl 
surface  coating  operations.  EPA  and 
DEQE  procedures  regarding  surface 
coating  compUance  determinations  often 
require  that  emission  rates  be  calculated 
in  lbs.  of  VOC  per  gallon  of  coating  on  a 
solids  basis.  The  conversion  to  solids 
basis  in  all  surface  coating  regulations  is 
allowed  once  the  changes  are  consistent 
Kvith  EPA  policy. 

The  DEQE  has  amended  310  CMR  7.18 
Subsections  (3).  (4),  (5),  (6),  (7),  (10).  (11). 
(14),  (15),  and  (18)  by  converting  the 
applicable  limitations  from  "lbs.  VOC 
per  gallon  coating  (excluding  water)  at 
application"  to  their  equivalents  in  "lbs. 
VOC  per  gallon  of  solids."  This 
conversion  of  the  applicable  emission 
rates  does  not  make  them  any  more  or 
less  stringent  as  the  amended  emissions 
rates  are  equivalent  to  the  original  rates. 
Emission  limitations  expressed  in  terms 
of  "lbs.  of  VOC  per  gallon  of  solids" 
reflect  current  EPA  and  DEQE 
compliance  requirements. 

For  final  EPA  approval,  the 
Commonwealth  of  Massachusetts  must 
incorporate  the  following  requirements. 

(1)  Explicit  instructions  must  be  given 
in  the  regulations  for  how  an  affected 
facility  must  determine  the  volume 
solids  content  from  coating 
manufacturer's  formulation  data.  (An 
EPA  document,  entitled  "Procedure  for 
Certifying  Quantity  of  Volatile  Organic 
Compounds  Emitted  by  Paint  Ink,  and 
other  coatings,"  EPA-450/3-84-0ig. 
December  1984,  sets  forth  procedures  for 
determining  the  volume  solids  content.) 

(2)  Reference  Method  24  with  the 
volatile  content  of  coatings  determined 
for  60  minutes  at  110  *C  ±  5  *C  must  be 
required  by  the  regulations. 


(3)  The  ejected  facility  must  be 
required  by  regulation  to  track  and 
record  the  amount  of  VOC  in  the  coating 
"as  applied"  to  the  substrate  by 
accounting  for  the  quantity  of  diluent 
solvent  added  to  the  coating  supplied  by 
the  manufacturer  prior  to  application. 

(4)  The  surface  coating  emission 
limitations  expressed  on  a  solids  basis 
must  conform  to  the  guidance  provided 
in  an  EPA  document,  entitled,  "A 
Guideline  for  Surface  Coating 
Calculations,"  EPA-340/1-8&-016,  July 
1986  with  respect  to  significant  digits. 
The  document  provides  for  equivalent 
emission  limits  expressed  on  a  solids 
basis  for  all  surface  coating  operations. 

EPA  is  proposing  to  approve  the 
Commonwealth  of  Massachusetts  State 
Implementation  plan  revisions  for 
regulatory  amendments  to  Regulations 
310  CMR  7.02(2)(b)  4,  5.  6;  7.02(12)(d); 
and  7.14.  EPA  is  proposed  to  approve 
the  amendments  to  Regulation  310  CMR 
7.18:  with  the  understanding  that  the 
Commonwealth  of  Massachusetts  shall 
incorporate  the  requirements  outlined 
above.  Those  requirements  must  be 
incorporated  and  adopted  by  the 
Commonwealth  before  EPA  can 
promulgate  final  approval  of  the 
revisions  to  310  CMR  7.18. 

EPA  is  soliciting  public  comments  on 
issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  address  above. 

Proposed  Action 

EPA  is  approving  the  following 
revisions: 

(1)  Corrections  to  Regulation  310  CMR 
7.02  which  insert  the  words  "or  a  major 
modification"  after  "major  stationary 
source"  in  (b]e;  and  replace  the  terms 
"facility"  and  "facilities"  with  the  terms 
"stationary  source"  and  "stationary 
sources"  in  (b)4  through  (b)6  as 
indicated  in  the  DEQE's  submittal  which 
is  being  incorporated  by  reference. 

(2)  The  deletion  of  Regulation  310 
CMR  7.02(12)(b)3  which  describes 
required  emission  and  efficiency  testing 
because  those  testing  requirements  are 
also  set  forth  in  310  CMR  7.02(12)(d). 

(3)  Amendments  to  Regulation  310 
CMR  7.02(12)(d)  requiring  that  EPA  test 
method  18  be  used  by  specified  gasoline 
marketing  facilities  and  that  any 
alternative  method  to  EPA  Test  Method 
18  be  approved  by  EPA  and  the  DEQE, 
and  that  any  alternative  to  EPA  Method 
27,  for  the  pressure  vacuum  certification 
required  of  fuel  tank  trucks,  be  approved 
by  both  EPA  and  the  DEQE. 


(4)  Amendments  to  Regulation  310 
CMR  7.14  adding  subsections  7.14  (2) 
and  (3)  in  order  to  meet  EPA 
requirements  for  continuous  emissions 
monitoring,  recording,  and  reporting  for 
certain  stationary  sources  as  required 
by  40  CFR  51.214(a). 

(5)  Amendments  to  Regulation  310 
CMR  7.18  (3),  (4),  (5).  (6),  (7).  (10).  (11). 
(14),  (15),  and  (16)  for  surface  coating 
operations  to  convert  the  existing 
emission  rates  expressed  in  "lbs.  of 
VOC  per  gallon  of  coating  (excluding 
water]  at  application"  to  their 
equivalents  in  "lbs.  of  VOC  per  gallon  of 
solids"  with  the  understanding  that  the 
DEQE  will  revise  these  regulations  by 
adopting  the  requirements  described  in 
this  notice. 

Under  5  U.S.C.  605(b),  I  certify  that 
these  SIP  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  sections  110(a]  (A)-{K) 
and  110(a)(3]  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFR  Part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Authority:  42  U.S.C.  7401-7642. 

Editorial  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register  on  July 
19. 1988. 

Dated:  September  14, 1987. 
Michael  R.  Deland, 
Regional  Administrator,  Region  I. 
(FR  Doc.  88-16547  Filed  7-21-88;  8:45  am] 

BILUNG  CODE  SSSO-SO-M 

40  CFR  Parts  156  and  170 

[OPP  300164B;  FRL-3419-4] 

Worker  Protection  Standards  for 
Agricultural  Pesticides;  Put>llc 
Meetings  on  Proposed  Revision  of 
Regulationa 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meetings. 

summary:  Notice  is  hereby  given  of  the 
schedule  of  public  meetings  to  be  held 


on  the  topic  of  EPA's  proposal  to  revise 
its  regulations  governing  woiker 
protection  fi-om  agricultural  pesticides. 
At  these  meetings,  EPA  will  explain  the 
proposed  rule  and  answer  questions 
concerning  the  proposal  EPA  believes 
that  these  meetings  will  assist  potential 
commenters  in  understanding  the 
proposal,  leading  to  more  useful  public 
comments  which  the  Agency  will  use  in 
developing  the  final  rule. 
dates:  The  public  meeting  will  take 
place  during  the  period  from  July  18, 
1988.  until  August  12, 1988.  The  complete 
schedule  of  meeting  dates  and  times  is 
hsted  under  the  SUPPlfMENTARY 
INFORMATION  unit  of  this  notice. 
addresses:  The  complete  schedule  of 
meeting  addresses  is  listed  under  the 

SUPPLEMENTARY  INFORMATION  unit  of 

this  notice. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail: 

Patricia  Breslin, 

Director.  Pesticide  Farm  Safety  Staff 
(TS-757C], 

Office  of  Pesticide  Programs. 

Environmental  Protection  Agency. 

401 M  St.  SW.. 

Washington,  DC  20460. 
Office  location  and  telephone  number 

Rm.  1009,  CM  #2, 

1921  Jefferson  Davis  Highway, 

Arlington,  VA, 

(703)  557-7666. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  under  authority  of  the  Federal 
Pesticide,  Fungicide,  and  Rodenticide 
Act  (7  U.S.C.  136w(a)),  to  revise  its 
regulations  governing  worker  protection 
from  agricultural  pesticides  (40  CFR  Part 
170).  The  proposed  rule  which  published 
in  the  Federal  Register  of  July  8. 1988  (53 
FR  25970),  would  enlarge  the  scope  of 
the  standards:  expand  existing 
requirements  for  warnings  about 
applications,  wearing  of  personal 
protective  equipment,  and  limitation  on 
reentry;  and  add  new  provisions  for 
decontamination,  emergency  medical 
duties,  contact  with  handlers  of  highly 
toxic  pesticides,  cholinesterase 
monitoring  of  commercial  pesticide 
handlers,  and  training.  The  proposal 
also  includes  a  number  of  regulatory 
options  on  which  EPA  has  specifically 
solicited  public  comment.  There  will  be 
a  90-day  public  comment  period  on  the 
proposal. 

As  part  of  its  effort  to  obtain  useful 
public  comments  on  the  proposal,  EPA 
previously  aimounced  its  intent  to  hold 
a  series  of  public  meetings  for  persons 
and  groups  affeced  by  or  interested  in 
the  proposed  regulations  (53  FR  25970). 
At  these  meetings  EPA  will  explain  the 
content  of  proposal  and  the  associated 
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regulatory  options,  and  answer  any 
questions.  No  pre-registration  is 
necessary  for  persons  wishing  to  attend 
or  speak  at  the  meetings.  Written 
comments  on  the  proposed  rule  will  be 
accepted  at  the  meetings  and  placed  in 
the  EPA  docket  for  this  rulemaking. 
However,  the  meetings  will  not  be 
transcribed  by  EPA.  and  oral  comments 
made  in  the  course  of  the  meetings  will 
not  become  part  of  the  EPA  docket. 

Schedule  of  Meetings 

A  schedule  of  dates,  times,  and 
addresses  for  the  public  meetings 

follows: 

July  18, 9  a.m..  Office  of  Pesticide 
Programs.  Crystal  Mall  #2.  Room 
1112. 1921  Jefferson  Davis  Highway, 
Arlington,  Virginia. 

July  25,  6  p.m..  Orange  County  Library, 
101  East  Central  Boulevard.  Orlando, 
Flroida. 

July  26,  7  p.m..  Palmer  Pavillion.  301 
Hackberry,  McAUen.  Texas. 


Meeting  dly 


Orlando..- 

McAllen 

Casa  Grande.. 
Fresno.. 

Yakima , 

CaldweM 

Greeley 

Des  Moines . 

Maumee 

Forest  Park.. 
Hagerslown . 

Hotyoke 

Augusta _. 

Salisbury 

New  Paltz .... 


July  27, 6  p.m..  Holiday  Inn,  777  North 

Pinal  Avenue,  Casa  Grande,  Arizona. 
July  28, 6  p.m..  State  Office  Building, 

Room  1036,  2550  Mariposa  Mall, 

Fresno,  California. 
July  29,  7  p.m..  Holiday  Ina  9  North 

Ninth  Street.  Yakima,  Washington. 
August  1,  7  p.m..  College  of  Idaho. 

Student  Union  Building.  Ohio  Street. 

Caldwell  Idaho. 
August  2, 6  p.m..  Greeley  Community 

Center,  Room  101, 651  Tenth  Avenue. 

Greeley,  Colorado. 
August  3.  7  p.m.,  Henry  Wallace 

Building,  Auditorium,  East  Ninth 

Street  and  Grand  Avenue,  Des 

Moines,  Iowa. 
August  4. 6  p.m.,  Lucas  County 

Recreation  Center,  Luke's  Bam,  2901 

Key  Street,  Maumee,  Ohio. 
August  8, 6  p.m.,  Atlanta  State  Farmers 

Market,  Exhibit  Hall,  16  Forest 

Parkway,  Forest  Park,  Georgia. 


August  9,  7  p.m.,  Venice  Inn,  431  Dual 
Hi^way  (Route  40  East).  Hagerstown. 
Maryland. 

August  10. 6  p.m.,  Holyoke  Community 
College,  Frost  271.  303  Homestead 
Avenue,  Holyoke,  Massachusetts. 

August  11, 7  p.m..  University  of  Maine  at 
Augusta,  Jewett  Auditorium,  Room 
158.  Civic  Center  Drive,  Augusta, 
Maine. 

August  12.  7  p.m..  Peninsula  General 
Hospital  Medical  Center,  Avery  W. 
Hall  Educational  Center.  Waverly  and 
Locust  Street,  Salisbury,  Maryland. 

August  16,  7:30  p.m..  State  University  of 
New  York  at  New  Paltz,  New  Paltz. 
New  York. 

Regional  Contacts 

Further  information  on  each  public 
meeting,  including  travel  directions,  is 
available  from  the  contact  person  in  the 
EPA  Region  in  which  the  meeting  is 
being  held.  At  list  of  Regional  contacts 
follows: 


Contact  person 


Ken  dark 

Van  Kozah „. 

Carotme  Ireson . 

Sara  Segal 

Alan  Welch _ 

do 

Ed  Slearn* 


Leo  Alderman 

Dea  Zirrwnefnian 

Ken  Clark 

Gordon  Moore 

Andy  Tnoto 

do 

Gordon  Moore 

Teresa  Yaegel-Souftront . 


EPA 


IV 

VI 
IX 
IX 
X 

X 
VIII 

vu 

V 
IV 
M 
I 

III 
II 


Telephone 


404-347-3222 
214-655-7240 
415-974-6366 
415-974-8366 
206-442-8574 
206-442-8574 
303-293-1745 
913-236-2835 
312-353-2192 
404-347-3222 
215-597-9869 
617-566-3836 
617-565-3836 
215-597-9869 
201-321-6765 


A  copy  of  the  Agency's  proposed  rule 
may  be  obtained  by  calling  the  Regional 
contact  identified  above,  or  by  writing 
or  calling  the  contact  person  listed 

under  FOR  FURTHER  INFORMATION 
CONTACT.  Written  comments  on  the 
proposal  may  be  submitted  to  the 
Document  Control  Officer  (TS-757C). 
Program  Management  and  Support 
Division.  Office  of  Pesticide  Ptograms. 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington.  DC  20460. 
Comments  should  be  in  triplicate  and 
bear  the  document  control  number, 
OPP-300ie4,  and  must  be  submitted  by 
the  October  6, 1968,  deadline  for 
comments. 

Dated:  July  15. 1988. 
Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 
[FR  Do&  88-16614  Piled  7-Z1-88;  8:45  am) 

WLUNQ  CODE  UaO-«MI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Part  417 

IBERC-422-P] 

Medicare  Program;  Explanation  of 
Enroilee  Rights  and  Other  Provisions 
Applicable  to  Health  Maintenance 
Organizations  and  Competithre 
Medical  Plana 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
revise  current  M#»rtir;are  regulations 
relating  to  health  maintenance 
organizations  and  competitive  medical 


plans.  It  would  eliminate  the 
requirement  that  organizations  enroll 
two  new  Medicare  beneficiaries  for 
each  present  Medicare  enroilee 
converted  from  a  cost  to  a  risk  contract 
(the  "two-for-one"  rule),  expand 
required  information  given  to  enrollees, 
and  require  annual  notice  of  enrollees' 
rights  under  the  plan.  This  rule  would 
also  add  a  provision  to  terminate  a 
contract  with  an  organization  for 
noncompliance  with  the  composition  of 
enrollment  standard  requiring  that  no 
more  than  50  percent  of  an 
organization's  membership  be 
comprised  of  Medicare  and  Medicaid 
enrollees  (hereinafter  referred  to  as  the 
"50/50  rule")  and  would  authorize 
sanctions  when  organizations  fail  to 
comply  with  the  50/50  rule  or  the  terms 
of  any  waiver  or  exception  to  that  rule. 
These  provisions  would  conform  our 
regulations  with  changes  made  by  the 
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Omnibus  Budget  Reconciliation  Acts  of 
1986  and  1987. 

DATE:  Conunents  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  September  20. 1988. 
ADDRESS:  Mail  comments  to  the 
following  address: 

Health  Care  Financing  Administration. 

Department  of  Health  and  Human 

Services.  Attenton:  BERC-422-P.  P.O. 

Box  26676.  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  Humphrey 

Building,  200  Independence  Ave.,  SW.. 

Washington,  DC,  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard.  Baltimore. 

Maryland. 

If  comments  concern  information 
collection  or  recordkeeping 
requirements  please  address  a  copy  of 
comments  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Room  3208,  New 
Executive  Office  Building,  Washington, 
DC  20503,  Attention:  Allison  Herron. 

In  commenting,  please  refer  to  file 
code  BERC-A22r-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
Office  at  200  Independence  Ave.,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORSMTION  CONTACT: 

Joan  Mahanes  (301)  966-4642.  for  two- 
for-one  rule,  and  explanation  of 
enroilee  rights. 

Larry  Sobel  (202)  245-0197.  for  50 
percent  composition  of  enrollment 
rule. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  General 

Section  1876  of  the  Social  Security  Act 
(the  Act)  as  amended  by  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(TEFRA),  Pub.  L  97-248.  provides  for 
Medicare  payment  on  a  predetermined, 
per  capita  rate  to  eligible  organizations 
that  have  entered  into  risk-sharing 
contracts  with  HCFA,  and  for  payment 
on  a  prospective  basis  subject  to  annual 
adjustments  based  on  reasonable  costs 
to  eligible  organizations  that  have 
reasonable  cost  contracts.  The  definition 
of  an  eligible  organization  includes 
health  maintenance  organizations 
(HMOs)  that  have  been  Federally 


qualified  under  title  XIII  of  the  Public 
Health  Service  (PHS)  Act.  and 
competitive  medical  plans  (CMPs)  that 
meet  the  requirements  of  section 
1876(b)(2)  of  the  Act.  In  general,  eligible 
organizations  must  assume  financial  risk 
on  a  prospective  basis  for  providing 
health  care  services  to  enrolled 
members,  in  exchange  for  a  prepaid 
periodic  payment  made  by  the  member 
or  on  the  member's  behalf.  Medicare 
enrollees  of  organizations  with  risk- 
sharing  contracts  may  be  required  to 
receive  covered  services  only  through 
the  organization,  except  for  emergency 
services  and  ui^gently  needed  out-of- 
area  services. 

Section  1876(c)(3)(B)  of  the  Act 
provides  that  an  eligible  Medicare 
beneficiary  may  enroll  with  an  eligible 
organization  in  the  manner  prescribed  in 
regulations  and  may  terminate  his 
enrollment  with  the  oi^anization  as  of 
the  beginning  of  the  first  calendar  month 
after  the  beneficiary  requests  that  his 
enrollment  be  terminated. 

B.  Two-for-one  Rule 

Section  114(c)(2)(A)  of  THTIA 
provided  that  HMOs  that  had  enrolled 
individuals  under  an  existing  cost 
contract  could  convert  such  individuals 
to  enrollment  under  a  risk  contract  only 
under  limited  circumstances.  This 
provision  is  known  as  the  two-for-one 
rule  because  the  organization  was 
required  to  enroll  two  "new"  Medicare 
enrollees  under  its  risk-sharing  contract 
for  each  "current"  non-risk  Medicare 
enroilee  it  converted  to  coverage  imder 
the  risk-sharing  provisions  of  its 
contract.  As  defined  in  section 
114(c)(2)(D)  of  TEFRA.  a  Medicare 
enroilee  was  "new"  if  the  individual 
was  not  enrolled  in  the  organization  as  a 
Medicare  beneficiary  prior  to  the  time 
the  organization  entered  into  a  risk 
contract.  Regulations  implementing  the 
two-for-one  rule  and  the  established 
procedures  for  conversion  are  at  42  CFR 
417.446. 

C.  Explanation  of  Enroilee  Rights 

SecUon  1876(c)(3)(C)  of  the  Act 
provides  that  the  Secretary  may 
prescribe  the  procedures  and  conditions 
under  which  an  eligible  organization 
under  contract  with  HCFA  may 
advertise  its  product  and  enroll  eligible 
Medicare  beneficiaries.  Prior  to  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (OBRA  86).  there  were  no  specific 
statutory  provisions  pertaining  to 
disclosure  of  benefits,  services  and 
patient  rights  for  Medicare  beneficiaries 
enrolling  in  an  HMO  or  CMP,  although 
our  regulations  at  42  CFR  417.438  require 
that  the  organization  maintain 
membership  rules  explaining  these 


matters.  The  regulations  currently 
require  that  the  membership  rules 
explain  that  enrolling  members  of  a  risk 
contracting  organization  must  accept 
that,  except  for  emergency  services  and 
urgently  needed  out-of-area  services, 
neither  the  organization  nor  the 
Medicare  program  has  financial 
responsibility  for  services  that  are  not 
provided  through  the  contracting 
organization.  In  practice,  CMPs  may 
waive  the  requirement.  However,  under 
Title  Xin  of  the  Public  Health  Service 
Act,  Federally-qualified  HMOs  may  not 
provide  out-of-plan  coverage  for  basic 
health  services  except  in  the  context  of 
emergency  or  urgently  needed  care.  The 
membership  rules  must  also  explain  the 
organization's  procedures  for  hearing 
and  resolving  grievances  between  the 
organization  (including  any  entity  or 
individual  through  which  the 
organization  provides  health  care 
services)  and  enrolled  Medicare 
beneficiaries,  as  required  by  section 
1876(c)(5)(A)  of  the  Act  Regulations  at 
42  CFR  417.436  currently  require  that  the 
organization  provide  a  copy  of  the  rules 
to  each  Medicare  enroUee  and  that  it 
notify  enrollees  at  least  30  days  prior  to 
any  change  in  the  ndes. 

D.  Fifty  Percent  Composition  of 
Enrollment 

Section  1876(f)  of  the  Act  requires  that 
an  HMO  or  CMP  providing  services  to 
Medicare  under  a  risk  contract  maintain 
an  enrollment  consisting  of  no  more 
than  50  percent  Medicare  beneficiaries 
and  Medicaid  recipients.  Prior  to  the 
enactment  of  OBRA  86,  this  section  also 
authorized  the  Secretary  to  modify  or 
waive  the  50/50  rule  if  he  or  she 
determined  that  special  circumstances 
warranted  a  modification  or  waiver  and 
the  organization  was  making  reasonable 
efforts  to  enroll  indixnduals  not  entitled 
to  Medicare  or  Medicaid.  Regulations  at 
42  CFR  417.413  implemented  the 
statutory  requirement  for  composition  of 
enrollment  and  the  waiver  or  exception 
to  composition  of  enrollment  standards. 

II.  New  Legislatioa 

A.  Repeal  of  "two-for-one" Rule 

Section  9312(a)  of  OBRA,  Pub.  L  99- 
509,  amended  section  1876(c)(2)  of  the 
Act  by  repealing  the  two-for-one 
conversion  requirement  for  certain 
HMOs.  In  the  report  of  the  Committee 
on  Ways  and  Means  (H.R.  Rep.  No.  727. 
99th  Cong.,  2d  Sess.,  442  (1986)),  the 
Committee  stated  its  belief  that  the  two- 
for-one  requirement  was  adversely 
affecting  those  Medicare  enrollees 
enrolled  in  an  HMO  who  could  not 
convert  to  the  risk  contract,  because 
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non-risk  enrollees  could  not  share  in  the 
additional  benefits  package  provided  to 
risk  contract  beneHciaries  enrolled  in 
the  same  HMO.  Ftirthermore.  the 
Committee  stated  that  in  some  cases, 
the  two-for-one  requirement  may  place  a 
burden  on  HMOs  by  placing  them  in  a 
less  competitive  situation.  The 
elimination  of  the  two-for-one  rule, 
effective  April  1. 1987,  permits  non-risk 
Medicare  enrollees  who  wish  to  be 
covered  under  the  risk  provisions  of  the 
HMO's  contract  to  do  so  without 
limitation. 

B.  Explanation  ofEnrollee  Rights 

Section  g312(b)  of  OBRA  86  amended 
section  1876(c)(3J  of  the  Act  by 
providing  that  upon  enrollment  and 
annually  thereafter,  enrollees  must 
receive  from  an  HMO  and  CMP  an 
explanation  of  rights,  including  the 
rights  to  benefits  from  the  organization, 
the  restrictions  on  payment  for  services 
furnished  other  than  by  or  through  the 
organization,  out-of-area  coverage 
provided  by  the  organization,  the 
organization's  coverage  of  emergency 
services  and  urgently  needed  care,  and 
appeal  rights  of  enrollees.  Prior  to 
enactment  of  OBRA  86.  the  statute  did 
not  specify  either  the  content  or 
time^ames  for  furnishing  information. 
This  amendment  was  effective  on 
January  1. 1987,  and  applies  to 
enrollments  effective  on  or  after  that 
date. 

Section  4011(b)  of  OBRA  87,  Pub.  L 
100-203,  amended  section  1876(c)(3)  of 
the  Act  by  requiring  that  eligible 
organizations  having  a  risk-sharing 
contract  notify  individuals  eligible  to 
enroll  and  individuals  enrolled  with  the 
organization  of  the  organization's  option 
to  terminate  or  nonrenew  its  contract 
with  HCFA,  and  that  nonrenewal  or 
termination  of  the  contract  may  result  in 
termination  of  the  individual's 
enrollment  in  the  organization. 

C.  Waiver  of  50/50  Rule  in  HMOs  and 
CMPs 

Section  9312(c)  of  OBRA  86  amended 
section  1876(f)(2)  of  the  Act  by  deleting 
all  former  provisions  and  authorizing  the 
Secretary  to  issue  new  modiHcations  or 
waivers  in  only  two  circumstances:  (1) 
Where  more  than  50  percent  of  the 
population  of  the  area  served  by  the 
organization  consists  of  Medicare 
beneficiaries  and  Medicaid  recipients; 
and  (2)  where  the  organization  is  owned 
and  operated  by  a  government  entity, 
but  only  for  the  first  3  years  after  the 
government-owned  organization  first 
enters  into  a  contract,  and  only  if  the 
organization  is  making  reasonable 
efforts  to  enroll  non-Medicare  and  non- 
Medicaid  individuals.  Section  9312(c)  of 


OBRA  86  also  add  a  new  paragraph  (3) 
to  section  187e(f)  of  the  Act.  which 
allows  Uie  Secretary  to  suspend 
enrollment  or  suspend  payment  for 
individuals  newly  enrolled  after  the  date 
the  Secretary  notifies  the  organization 
that  it  is  not  complying  with  the  50/50 
rule.  OBRA  86  also  modified  section 
1876(i)(l)(C)  of  the  Act  to  provide 
specificaUy  for  termination  of  a 
Medicare  contract  if  the  Secretary  finds 
that  the  organization  no  longer 
substantially  meets  the  50/SO  rule. 

Section  9312(c)  of  OBRA  86  authorizes 
the  Secretary  to  extend  waivers  or 
exceptions  to  organizations  currently 
under  waiver  or  exception  (i.e..  former 
demonstration  projects  under  section 
222(a)  of  the  Social  Security 
Amendments  of  1972  or  section  402  of 
the  Social  Security  Amendments  of 
1967)  which  do  not  meet  the  new 
requirements,  but  which  continue  to 
make  reasonable  efforts  to  meet 
scheduled  enrollment  goals  approved  by 
the  Secretary.  If  the  organization  meets 
the  scheduled  enrollment  goals  or  makes 
significant  progress  toward  those  goals, 
the  waiver  or  exception  may  be 
continued.  If  the  organization  does  not 
comply  with  the  schedule,  the  Secretary 
may  apply  the  sanctions  (i.e.,  send 
notice  requiring  the  organization  to 
suspend  enrollment  of  Medicare 
enrollees  and  suspend  payments  to  the 
organization  for  Medicare  enrollees 
enrolled  after  the  date  of  the  notice) 
specified  in  paragraph  (3)  of  section 
1878(f)  of  the  Act.  or  he  or  she  may 
institute  termination  proceedings  as 
authorized  by  section  1876(i)(l)(c)  of  the 
Act. 

III.  Provisions  of  the  Proposed 
Regulations 

We  propose  to  incorporate  the  OBRA 
86  and  OBRA  87  provisions  into  our 
regulations  essentially  without 
elaboration.  These  changes  would  be 
made  to  42  CFR  Part  417,  Subpart  C.  The 
provisions  of  the  regulations  are 
discussed  below. 

A.  "Two-for-one" Rule 

We  propose  to  delete  paragraph  (f)  in 
S  417.432.  which  describes  the  two-for- 
one  rule  concerning  conversion  of 
current  nonrisk  Medicare  enrollees. 

Section  417.444  specifies  rules  for 
current  nonrisk  Medicare  enrollees  of  an 
organization  under  a  risk  contract.  We 
would  delete  paragraphs  (a)(2)  (i)  and 
(ii)  of  this  section,  which  contain  the 
conditions  for  additional  benefits 
pertaining  to  the  two-for-one  rule.  We 
would  also  delete  paragraphs  (b)  and  (c) 
of  this  section,  which  make  reference  to 
the  two-for-one  rule.  A  new  paragrph  (b) 
would  be  added  to  require  organizations 


converting  from  a  cost  to  a  risk  contract 
to  inform  current  non-risk  Medicare 
enrollees  within  60  days  of  signing  a  risk 
contract  of  their  right  to  remain  as  cost 
members  indefinitely  (until  75  or  fewer 
cost  members  remain  and  HCFA 
requires  their  conversion  to  risk 
reimbursement,  under  the  provisions  of 
paragraph  (a)(1)  of  this  section)  and 
their  right  to  covert  at  any  time  to  a  risk 
enrollment  under  the  provisions  of 
paragraph  (a)(2)  of  this  section. 

We  would  delete  S  417.448.  which 
specifies  the  two-for-one  enrollment 
criteria. 

We  would  also  delete  9  417.597(b)(4). 
which  makes  reference  to  special 
supplementary  benefits  in  a  plan. 

B.  Explanation  ofEnrollee  Rights 

Current  regulations  at  S  417.436 
establish  minimum  standards  for 
membership  rules.  The  regulations 
currently  provide  that  membership  rules 
must  deal  with,  but  are  not  limited  to, 
procedures  for  paying  premiums  and 
other  charges  for  which  Medicare 
enrollees  may  be  liable,  grievance  and 
appeal  procedures,  disenrollment  rights, 
and  how  and  where  to  obtain  services 
ftx)m  or  through  the  HMO  or  CMP.  We 
would  add  additional  requirements 
parallel  to  the  statute.  These 
requirements  would  make  it  clear  that  a 
copy  of  the  membership  rules  must  be 
furnished  to  each  Medicare  enrollee  at 
the  time  of  enrollment  and  annually 
thereafter.  The  rules  must  include  an 
explanation  of  the  benefits  provided  by 
the  organization,  the  amount  of  any 
premium  or  other  charges  imposed  on 
the  beneficiary,  restrictions  on  coverage 
(if  applicable)  for  services  that  are  not 
received  through  the  organization,  and 
the  organization's  coverage  of 
emergency  services  and  services  which 
are  urgently  needed  while  the  enrollee  is 
absent  from  the  organization's 
geographic  area,  as  defined  in  S  417.401. 

The  rules  also  must  address  any 
services  the  organization  chooses  to 
provide  from  sources  outside  the 
organization,  other  than  emergency 
services  and  urgently  needes  services, 
and  include  the  organization's  policies 
concerning  retention  of  members  who 
leave  the  organization's  geographic  area 
for  more  than  90  days. 

In  addition,  we  are  adding  a  new 
paragraph  (10)  to  S  417.435(a)  to  comply 
with  section  4011(b)  of  OBRA  87.  which 
would  require  the  HMO  and  CMP  rules 
state  the  date  on  which  the 
organization's  contract  with  HCFA  is 
renewed  aimually  (or  give  the  date  of 
termination  if  the  initial  contract  period 
is  more  than  12  months),  that  the 
organization  may  choose  not  to  renew 
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its  contract  with  HCFA  at  that  time,  and 
that  beneficiaries  may,  if  the  contract  is 
not  renewed,  be  terminated  as  well  from 
their  enrollment  in  the  organization.  A 
similar  advisement  would  be  required  to 
advise  enrollees  of  the  organization's 
rights  to  terminate  its  contract  with 
HCFA  and  the  corresponding  effect  such 
a  termination  could  have  on  enrollees. 
Experience  with  recent  contract 
terminations  indicated  that  many 
beneficiaries  were  unaware  that 
organizations  have  the  right  to  choose 
not  to  renew  their  contracts. 

C.  Fifty  Percent  Composition  of 
Enrollment 

Section  417.413  of  the  Medicare 
regulations  contains  the  operating 
experience  and  enrollment  requirements 
with  which  an  HMO  or  CMP  must 
comply  in  order  to  contract  with  HCFA. 

Section  471.413(d)  specifies  the 
requirements  concerning  composition  of 
enrollment  We  would  revise  paragraph 
(d)(2)  to  provide  that  HCFA  may  waive 
compliance  with  the  requirements  of 
§  417.413(d)(1)  if  the  organization  has 
made  and  is  making  reasonable  efforts 
to  enroll  individuals  who  are  not 
Medicare  beneficiaries  or  Medicaid 
recipients  and  if  the  organization  meets 
the  requirements  of  either  paragraph 
(d)(2)(i)  of  (d)(2){ii)  of  this  section.  Under 
paragraph  (d)(2)(i)  of  this  section,  HCFA 
may  waive  compliance  with 
composition  of  enrollment  requirements 
for  an  organization  where  Medicare 
beneficiaries  and  Medicaid  recipients 
constitute  more  than  SO  percent  of  the 
population  in  the  geographic  area 
(except  that  HCFA  will  not  permit  an 
oi^anization's  Medicare  and  Medicaid 
enrollment  to  exceed  the  representation 
of  Medicare  beneficiaries  and  Medicaid 
recipients  in  the  general  population  of 
the  geographic  area).  Paragraph  (d)(2)(ii] 
of  this  section  would  be  revised  to 
provide  a  waiver  for  a  government 
owned  and  operated  organization  which 
may  not  exceed  a  period  of  up  to  three 
years  after  the  date  the  organization 
first  enters  into  contract,  and  may  not  be 
extended.  This  would  conform  the 
regulation  to  section  1876(f)(2)  of  the 
Act,  as  amended  by  OBRA  86. 

A  new  paragraph  (d)(3)  would  be 
added  to  S  417.413  to  specify  that  an 
organization  which  has  received  a 
waiver  or  exception  to  the  composition 
of  enrollment  rule  prior  to  October  21, 
1986  may  continue  its  waiver  or 
exception  if  it  makes  reasonable  efforts 
to  meet  scheduled  enrollment  goals 
approved  by  HCFA.  If  the  organization 
does  not  comply  or  make  significant 
progress  toward  compliance,  the  HCFA 
may  apply  the  sanctions  described  in 
paragraphs  (d)  (6)  and  (7)  of  this  section. 


In  a  new  {  417.413(d)(4).  we  would 
specify  that  HCFA  may  apply  sanctions 
against  an  organization  not  in 
compliance  with  the  composition  of 
enrollment  requirement  as  an 
alternative  to  instituting  termination 
proceedings.  In  new  paragraph  (d)(5), 
we  set  forth  the  notice  procedures  that 
HCFA  would  follow  in  notifying 
organizations.  We  propose  to  give  the 
organization  15  days  after  the  date  of 
the  notice  to  provide  evidence 
establishing  the  organization's 
compliance  with  the  requirements  in 
paragraph  (d)(1)  of  this  section.  New 
paragraph  (d)(6)  of  this  section  would 
describe  the  sanctions  HCFA  may  apply 
(suspension  of  enrollment  of  Medicare 
enrollees  and  suspension  of  payments) 
and  the  circumstances  under  which  they 
may  be  imposed.  New  paragraph  (d)(7) 
of  this  section  would  specify  that  in 
addition  to  applying  the  sanctions  in 
paragraph  (d)(6)  of  this  section,  HCFA 
may  terminate  an  organization's 
contract  if  the  organization  does  not 
substantially  comply  with  the 
composition  of  enrollment  requirements. 

We  would  delete  the  exception  to 
composition  of  enrollment  at 
§  417.413(e)  and  redesignate  the 
standard  for  open  enrollment  at 
§  417.413(f)  as  paragraph  (e). 

We  also  propose  to  add  conforming 
provisions  to  S  417.494(b)  and 
S  417.640(c)(4)  that  would  authorize 
HCFA  to  terminate  a  contract  if  the 
organization  fails  substantially  to 
comply  with  the  composition  of 
enrollment  requirements  or  the  terms  of 
any  wavier  or  exception  specified  in 
S  417.413(d). 

D.  Clarification  of  Previous  Regulations 

Current  regulations  at  S  417.428(a) 
describe  required  marketing  activities 
for  organizations  contracting  with 
HCFA.  This  section  is  based  on  section 
1876(c)(3)(C)  of  the  Act  which  permits 
the  Secretary  to  prescribe  the 
procedures  and  conditions  under  which 
an  eligible  organization  that  has  entered 
into  a  Medicare  contract  may  inform 
eligible  individuals  about  the  plan.  We 
are  proposing  to  add  a  new  requirement 
to  the  regulation  that  requires  the 
marketing  materials  of  a  plan  to  inform 
eligible  individuals  that  the  plan's 
contract  with  HCFA  is  subject  to 
periodic  renewal  or  termination,  and 
that  nonrenewal  or  termination  of  the 
contract  may  result  in  termination  of  an 
individual's  enrollment.  We  are  making 
this  change  to  conform  our  regulations 
with  a  new  section  1876(c)(3)(G)  of  the 
Act  as  added  by  section  4011(b)(1)  of 
OBRA  87.  Also,  experience  with  recent 
contract  nonrenewals  indicates  that 
most  enrollees  were  unaware  of  the 


organization's  right  to  choose  not  to 
renew  its  contract,  and  we  believe  that 
this  information  could  affect  an 
individual's  decision  whether  to  enroll 
in  the  organization. 

Current  regulations  at  SS  417.448  (c) 
and  (d)  and  417.460(a)(2)(iv)  specify  the 
procedures  under  which  enroUees  may 
continue  their  membership  in  an 
organization  while  absent  from  the 
organization's  geographic  area  for  90 
days  or  more.  'There  has  been  confusion 
over  these  provisions  because  the  intent 
is  not  clearly  explained,  which  was:  (1) 
To  protect  enrollees  who  are  absent 
from  the  geographic  area  for  90  days  or 
less  from  arbitrary  disenrollment  by 
organizations,  and  to  assure  their 
coverage  for  emergency  and  urgently 
need  care  during  their  absence;  (2)  to  set 
a  reasonable  limit  (90  days)  on  a  plan's 
responsibiUty  to  cover  emergency  and 
urgenUy  needed  care  for  enrollees  who 
are  absent,  and  to  permit  disenrollment 
if  the  absence  extends  to  more  than  90 
days;  (3)  to  permit  plans  and  eiuoUees  to 
exercise  the  option  of  extending 
enrollments  for  enrollees  who  take 
vacations  of  more  than  90  days,  but  who 
maintain  their  permanent  residence 
within  the  geographic  area;  and  (4)  to 
require  enrollees  to  inform  the 
organization  of  any  absence  of  more 
than  90  days  so  the  organization  and  the 
enrollee  could  arrange  either  for 
disenrollment  or  for  the  enrollment  to 
continue. 

The  current  regulations  do  not 
distinguish  between  "permanent 
moves,"  that  is,  an  absence  of  90  days  or 
more  horn  the  organization's  geographic 
area  when  the  enrollee  is  not  expected 
to  return  to  the  organization's 
geographic  area  to  live;  and  an 
"extended  absence,"  when  the  enrollee 
is  expected  to  return  to  reside  in  the 
organization's  geographic  area  within  a 
reasonable  period  of  time.  Neither  the 
law  nor  regulations  contemplate 
enrollment  by  a  beneficiary  who  is  not  a 
resident  of  the  organization's  geographic 
area.  Therefore,  we  would  define 
extended  absence  as  a  period  of  more 
than  90  days  but  less  than  one  year,  and 
are  proposing  to  limit  the  exception  in 
S  417.460(a)(2)(iv)  to  extended  absences. 

We  are  clarifying  by  means  of  this 
preamble  that  the  exception  in 
§  417.460(a)(2)(iv)  is  available  only  to 
those  Federally  qualified  HMOs  who  are 
affiliated  with  another  plan  where  the 
beneficiary  will  be  going,  since  section 
1301(b)(3)(A)  of  the  PHS  Act  and 
regulations  at  42  CFR  417.103  prohibit 
Federally  qualified  HMOs  from 
reimbursing  for  services  not  provided  or 
arranged  for  by  the  plan.  We  are  also 
clarifying  §  417.460(a)(2)(iv)  to  state  that 
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the  exception  is  available  only  when  the 
enroUee  remains  within  the  United 
States. 

rV.  Regulatory  Impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  of 
the  E.O.  criteria  for  a  "major  rule";  that 
is.  that  would  be  likely  to  result  in:  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  an  initial  regulatory  flexibility 
analysis  that  is  consistent  with  the 
RegiUatory  Flexibility  Act  (RFA)  (5. 
U.S.C.  601  through  612),  unless  the 
Secretary  certifies  that  a  proposed 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Also,  section 
1102(b)  of  the  Act  requires  the  Secretary 
to  prepare  a  regulatory  impact  analysis 
if  the  proposed  rule  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  also  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  RFA,  we 
treat  all  providers  and  fiscal 
intermediaries  as  small  entities. 

The  proposed  rule  generally  reflects 
statutory  changes  that  would  serve  to 
codify  in  our  regulations  those  practices 
which  are  required  by  recent  legislation. 
The  statutory  changes  repealing  the 
"two-for-one"  requirement,  requiring  an 
explanation  of  enroUee  rights,  and 
granting  waivers  for  50  percent 
composition  of  enrollment  will  increase 
Medicare  program  expenditures 
independently  of  the  promulgation  of 
this  proposed  rule.  These  provisions  in 
themselves,  would  have  a  negligible 
impact  on  Medicare  expenditures. 
Although  the  technical  change 
provisions  of  this  rule  are  new 
requirements,  we  expect  that  the  impact 
on  Medicare  expenditures  also  would  be 
negligible.  For  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required.  Further,  we 
have  determined  and  the  Secretary 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  numl>er  of  small 
entities,  and  would  not  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 


hospitals.  Therefore,  we  have  not 
prepared  a  regulatory  flexibility 
analysis. 

V.  Paperwork  Reduction  Act 

Sections  417.428  and  417.436  of  this 
proposed  rule  contain  information 
collection  requirements  that  are  subject 
to  the  Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act  of  1980  as  amended,  44 
U.S.C.  3501-3511.  Organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  should  direct  them  to  the 
agency  official  whose  name  appears  in 
the  AOORCSS  section  of  the  preamble. 

VL  Response  to  Comments 

Because  of  the  large  number  of  pieces 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule  we  will  consider  all  comments 
contained  in  correspondence  that  we 
receive  by  the  date  specified  in  the  DATE 
section  of  this  preamble,  and  we  will 
respond  to  the  comments  in  the 
preamble  to  that  rule. 

List  of  Subjects  in  42  CFR  Part  417 

Administrative  practice  and 
procedures,  Health  maintenance 
organizations  (HMO),  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  417  Subpart  C  would  be 
amended  as  set  forth  below: 

PART  417— HEALTH  MAINTENANCE 
OROANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS.  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  Part  417 
Subpart  C  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1833(a)(1)(A), 
1861(8)(2)(H).  1871. 1874.  and  1876  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302.  13951(h)(1)(A),  1395x(»)(2)(H).  1395hh. 
1395kk.  and  1395inin):  sec.  114(c)  of  Pub.  L 
97-240  (42  U.S.C.  1395mm  note):  section 
9312(c)  of  Pub.  L  99-609;  and  sec.  1301  of  the 
Public  Health  Service  Act  (42  U.S.C.  300e) 
and  31  U.S.C.  9701. 

Subpart  C— Health  Maintenance 
Organlzationa  and  Competitive 
Medical  Plana 

2.  The  table  of  contents  for  Part  417. 
Subpart  C  is  amended  to  remove 

fi  417.446. 

3.  In  S  417.413  paragraph  (d)  is 
revised,  paragraph  (e)  is  removed  and 
paragraph  (f)  is  redesignated  as  (e)  and 
revised  as  follows: 


9417.413    QuaHfykia  condition:  Opwattoig 


(d)  Standard:  Composition  of 
enrollment— {1)  Requirement  Except  as 
specified  in  paiagraphs  (d)(2)  and  (e)  of 
this  section,  not  more  than  50  percent  of 
an  organization's  enrollment  may  be 
Medicare  beneficiaries  and  Medicaid 
recipients. 

(2)  Waiver  of  composition  of 
enrollment  standard.  HCFA  may  waive 
compliance  with  the  requirements  of 
paragraph  (d)(1)  of  this  section  if  the 
organization  has  made  and  is  making 
reasonable  efforts  to  enroll  individuals 
who  are  not  Medicare  beneficiaries  or 
Medicaid  recipients,  and  it  meets  either 
of  the  following  requirements: 

(i)  The  organization  services  a 
geographic  area  in  which  Medicare 
beneficiaries  and  medicaid  recipients 
constitute  more  than  50  percent  of  the 
population. 

However,  HCFA  will  not  grant  a 
waiver  that  would  permit  the  percentage 
of  Medicare  and  Medicaid  enroUees  to 
exceed  the  percentage  of  Medicare 
beneficiaries  and  Medicaid  recipients  in 
the  organization's  geographic  area. 

(ii)  The  organization  is  owned  and 
operated  by  a  government  entity.  The 
waiver  may  be  for  a  period  up  to  three 
years  after  the  date  the  organization 
first  enters  into  a  contract  under  this 
subpart,  and  may  not  be  extended. 
(3)  Waiver  granted  on  or  before 
October  21.  1986.  An  organization  (or  a 
successor  organization]  that  as  of 
October  21, 1988,  had  been  granted  an 
exception,  waiver,  or  modification  of  the 
requirements  of  paragraph  (d)(1)  of  this 
section,  but  that  does  not  meet  the 
requirements  of  paragraph  (d)(2)  of  this 
section,  must  make  (and  throughout  the 
period  of  the  exception,  waiver,  or 
modification  continue  to  make) 
reasonable  efforts  to  meet  scheduled 
enrollment  goals,  consistent  with  a 
schedule  of  compliance  approved  by 
HCFA.  If  HCFA  determines  that  the 
organization  has — 

(i)  Complied,  or  made  significant 
progress  toward  compliance,  with  the 
approved  schedule  of  compliance,  and 
that  an  extension  is  in  the  best  interest 
of  the  Medicare  program.  HCFA  may 
extend  such  waiver  or  modification. 

(ii)  Not  complied  with  the  approved 
schedule,  HCFA  may  apply  the 
sanctions  described  in  paragraphs  (d)(8) 
and  (d)(7)  of  this  section. 

(4)  Basis  for  application  of  sanctions. 
HCFA  may,  as  an  alternative  to 
termination,  apply  the  sanctions 
specified  in  paragraph  (d)(8)  of  this 
section  if  HCFA  determines  that  the 
organization  is  not  complying  with  the 


requirements  in  paragraphs  (d)(1),  (d)(2), 
or  (d)(3)  of  this  section,  as  applicable. 

(5)  Notice  of  sanction.  Prior  to 
applying  the  sanctions  specified  in 
paragraph  (d)(6)  of  this  section,  HCFA 
will  send  a  written  notice  to  the 
organization  stating  the  proposed  action 
and  its  basis.  HCFA  will  give  the 
organization  15  days  after  the  date  of 
the  notice  to  provide  evidence 
establishing  the  organization's 
compliance  with  the  requirements  in 
paragraphs  (d)(1).  (d)(2).  or  (d)(3)  of  this 
section,  as  applicable. 

(6)  Sanctions.  If,  following  review  of 
the  organization's  timely  response  to 
HCFA's  notice,  HCFA  determines  that 
an  organization  does  not  comply  with 
the  requirements  of  paragraphs  (d)(1), 
(d)(2).  or  (d)(3]  of  this  section.  HCFA 
may  apply  the  following  sanctions: 

(i)  Require  the  organization  to 
suspend  enrollment  of  Medicare 
enrollees. 

(ii)  Suspend  payments  to  the 
organization  for  individuals  enrolled 
after  a  date  specified  by  HCFA. 

(7)  Termination  by  HCFA.  In  addition 
to  the  sanctions  described  in  paragraph 
(d)(8)  of  this  section,  HCFA  may  decline 
to  renew  an  organizaiton's  contract  in 
accordance  with  S  417.492(b),  or 
terminate  its  contract  in  accordance 
with  i  417.494(b)  if  HCFA  determines 
that  the  organization  no  longer 
substantially  meets  the  requirements  of 
paragraphs  (d)(1).  (d)(2).  or  (d)(3>  of  this 
section. 

(e)  Standard:  Open  enrollment.  (1) 
Except  as  specified  in  paragraph  (e)(2) 
of  this  section,  an  organization  must 
enroll  Medicare  beneficiaries  on  a  first- 
come,  first-served  basis  to  the  limit  of  its 
capacity  and  provide  annual  open 
enrollment  periods  of  at  least  30  days 
duration  for  Medicare  beneficiaries. 

(2)  HCFA  may  waive  the  requirement 
of  paragraph  (e)(1)  of  this  section  if 
compliance  would  prevent  compliance 
with  the  limitation  on  enrollment  of 
Medicare  beneficiaries  and  Medicaid 
recipients  (paragraph  (d)  of  this  section) 
or  result  in  an  enrollment  substantially 
nonrepresentative  of  the  population  of 
the  organization's  geographic  area.  The 
enrollment  would  be  "substantially 
nonrepresentative"  if  the  proportion  of  a 
subgroup  to  the  total  eiut)llment 
exceeded,  by  10  percent  or  more,  its 
proportion  of  the  population  in  the 
organization's  geographic  area,  as 
shown  by  census  data  or  other  data 
acceptable  to  HCFA.  For  purposes  of 
this  paragraph,  a  subgroup  means  a 
class  of  Medicare  enrollees  as  defined  in 
§  417.582. 

4.  In  S  417.428.  the  introductory 
language  of  paragraph  (a)  is  republished 


and  the  section  is  amended  by  adding  a 
new  paragraph  (a)(3)  to  read  as  follows: 

S  417.428    Marlceting  activities. 

(a)  Required  marketing  activities.  An 
organization  must  meet  the  following 
requirements: 

•        *        *        *        « 

(3)  Include  in  the  organization's 
written  materials  provided  to 
prospective  enrollees  prior  to 
enrollment,  notice  that  the  organization 
is  authorized  by  law  to  terminate  or 
refuse  to  renew  its  contract  with  HCFA, 
and  that  termination  or  nonrenewal  may 
result  in  termination  of  the  individual's 
enrollment  in  the  organization. 

§417.432    [Amended] 

5.  In  §  417.432.  paragraph  (f)  is 
removed. 

6.  In  §  417.436,  paragraphs  (a)  (2).  (3). 
(5).  and  (6)  are  redesignated  as 
paragraphs  (a)  (7),  (8).  (2)  and  (11) 
respectively  and  republished; 
paragraphs  (a)  (1)  and  (4)  are  revised 
and  redesignated  as  paragraphs  (a)  (6) 
and  (9)  respectively;  new  paragraphs  (a) 
(1),  (3).  (4).  (5)  and  (10)  are  added:  and 
paragraphs  (b)  and  (c)  are  revised.  The 
section  reads  as  follows: 

§  417.436    INemiiership  rules  for  enrollees. 

(a)  Maintaining  rules.  An  organization 
must  maintain  written  membership  rules 
that  deal  with,  but  need  not  be  limited 
to— 

(1)  All  benefits  provided  under  the 
contract,  as  described  in  S  417.440; 

(2)  How  and  where  to  obtain  services 
from  or  through  the  organization: 

(3)  The  restrictions  on  coverage  for 
services  furnished  from  sources  outside 
the  organization,  as  described  in 

§  417.448,  other  than  emergency  services 
and  lu^ently  needed  services  (as 
defined  in  §  417.401); 

(4)  The  obligation  of  the  organization 
to  assume  financial  responsibihty  and 
provide  reasonable  reimbursement  for 
emergency  services  and  urgently  needed 
services  as  required  by  S  417.414(c): 

(5)  Any  services  the  organization 
chooses  to  provide  from  sources  outside 
the  organization,  other  than  emergency 
services  and  urgently  needed  services, 
including  the  organization's  policies 
concerning  retention  of  members  who 
leave  the  organization's  geographic  area 
for  more  than  90  days,  as  described  in 

§  417.460(a)(2): 

(6)  The  amount  of  and  procedures  for 
paying  premiums  and  other  charges  for 
which  Medicare  enrollees  may  be  liable; 

(7)  Grievance  and  appeal  procedures: 

(8)  Disenrollment  rights: 

(9)  The  obligation  of  an  eiuoUee  who 
is  leaving  the  organization's  geographic 


area  for  more  than  90  days  to  notify  the 
organization  of  the  move  or  extended 
absence: 

(10)  The  expiration  date  of  the 
organization's  contract  with  HCFA  and 
notice  that  the  organization  is 
authorized  by  law  to  terminate  or  refuse 
to  renew  the  contract,  and  that 
termination  or  nonrenewal  of  the 
contract  may  result  in  termination  of  the 
individual's  enrollment  in  the 
organization;  and 

(11)  Any  other  matters  that  HCFA 
may  prescribe. 

(b)  A  vailability  of  rules.  The 
organization  must  furnish  a  copy  of  the 
rules  to  each  Medicare  enroUee  at  the 
time  of  eiuollment  and  at  least  aimually 
thereafter. 

(c)  Changes  in  rules.  If  an 
organization  changes  its  rules,  it  must 
submit  the  changes  to  HCFA  in 
accordance  with  §  417.428(a)(3),  and 
notify  its  Medicare  enrollees  of  the 
changes  at  least  30  days  before  the 
effective  date  of  the  changes. 

7.  In  §  417.444,  the  introductory 
language  in  paragraph  (a)  is  republished, 
paragraph  (a)(2)  is  revised:  paragraphs 
(b)  and  (c)  are  removed  and  a  new 
paragraph  (b)  is  added.  The  section 
reads  as  follows: 

§417.444    Special  rules  for  current  nonriek 
Medicare  •nroHaes  of  an  organization 
under  a  risic  contract 

(a)  Condition  for  additional  benefits. 
Current  nonrisk  Medicare  enroUees  of  a 
risk  organization  may  retain  that  status 
indefinitely  and,  therefore,  are  not 
entitled  to  the  additional  benefits  under 
§  417.442  unless  HCFA  determines  that 
the  enrollee's  status  must  be  changed  or 
a  change  is  requested  by  the  enroUee.  as 
follows: 


(2)  A  current  noiuisk  Medicare 
enroUee  requests,  using  the  same  or  a 
similar  form  to  that  described  in 
paragraph  (a)(l]  of  this  section,  that  he 
or  she  be  covered  under  the  risk  portion 
of  the  contract. 

(b)  Notification.  Organizations 
converting  from  a  cost  to  a  risk  contract 
must,  within  60  days  of  signing  the  risk 
contract,  inform  current  nonrisk 
medicare  enrollees  of  their  right  to 
remain  current  nonrisk  Medicare 
enrollees  or  to  convert  to  risk  enrollment 
at  any  time  under  the  provisions  of 
paragraph  (a)(2)  of  this  section. 

§417.446    [Removed] 

8.  Section  417.446  is  removed. 

9.  In  §  417.448,  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 
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§  417.4a 
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of 


(c)  End  of  restriction.  The  restriction 
on  payments  imposed  by  paragraph  (a) 
of  this  section  ends  when  a  Medicare 
enrollee  leaves  the  organization's 
geographic  area  for  an  extended  period 
as  deHned  in  § 471.460(a)(2)  and  the 
organization  and  enrollee  make 
arrangements  for  membership  to 
continue  as  provided  in 
§417.4«)(a)(2)(iv). 

(d)  Timing.  The  effective  date  for  the 
end  of  the  restriction  on  payments,  as 
discussed  in  paragraph  (c)  of  this 
section  is  the  first  day  of  the  first  month 
following  the  month  in  which  the 
enrollee  notiHes  the  organization  as 
required  in  §  417.436(a)(9),  that  he  or  she 
has  left  the  organization's  geographic 
area  for  an  extended  period. 

10.  Section  417.4eo(a)(Z)(iv)  is  revised 
to  read  as  follows: 

(417.460    DtocnroNmant  Of  bWMflciartes 
and  tonnkiation  of  paymwit*  to  an 
organization. 

(a)  *  *  * 

(2)  *  *  * 

(ivj  Exception.  An  organization  may 
retain  a  Medicare  enrollee  who  is 
absent  from  the  organization's 
geographic  area  for  an  extended  period, 
but  who  remains  within  the  United 
States,  if  the  enrollee  agrees.  For 
purposes  of  this  exception,  the  following 
provisions  apply: 

(A)  An  absence  for  an  extended 
period  means  an  uninterrupted  absence 
from  the  organization's  geographic  area 
for  more  than  90  days  but  less  than  one 
year. 

(B)  The  organization  and  the  enrollee 
may  mutually  agree  upon  restrictions  for 
obtaining  services  while  the  enrollee 
resides  out  of  the  organization's 
geographic  area.  However,  restrictions 
may  not  be  imposed  on  the  scope  of 
services  described  in  §  417.440. 

(C)  When  the  enrollee  returns  to  the 
organization's  geographic  area,  the 
restrictions  under  S  417.448(a) 
prohibiting  Medicare  payment  for 
services  not  provided  or  arranged  for  by 
the  organization  apply  again 
immediately. 

(D)  Organizations  that  choose  to 
exercise  this  exception  must  make  the 
option  available  to  all  Medicare 
enrollees  who  are  absent  for  an 
extended  period  ht)m  the  organization's 
geographic  area.  (However, 
organizations  may  limit  this  option  to 
enrollees  who  go  to  a  geographic  area 
served  by  an  afBliated  organization.) 


(E)  If  the  enrollee  fails  to  return  to  the 
organization's  geographic  area  within  1 
year  of  the  date  he  or  she  left  the 
geographic  area,  then  the  organization 
must  disenroll  the  beneficiary  on  the 
first  day  of  the  month  following  the 
anniversary  of  the  date  the  enrollee  left 
the  geographic  area  under  the  provisions 
of  paragraph  (a)(2)(i)  of  this  section. 

11.  Section  417.494  is  amended  by 
revising  paragraph  (b)(l)(iii)  and  (iv)  as 
follows: 

9417.494    Modification  or  tarmlnation  of 
contract 

***** 

(b)  Termination  by  HCFA.  (1)  HCFA 
may  terminate  a  contract  for  any  of  the 

following  reasons: 

***** 

(iii)  The  organization  has  failed 
substantially  to  comply  with  the 
composition  of  enrollment  requirements 
specified  in  9  417.413(d). 

(iv)  HCFA  determines  that  the 
organization  no  longer  meets  the 
applicable  conditions  necessary  to 
qualify  as  an  eligible  organization  under 
section  1876  of  the  Act  and  this  subpart. 

12.  Section  417.597(b)  is  revised  to 
read  as  follows: 


§417.597    Withdrawal  from  a 
atabittzatlon  fund. 


(b)  Criteria  for  HCFA  approval.  HCFA 
will  approve  an  organization's  request 
for  a  withdrawal  from  its  benefit 
stabilization  fund  for  use  during  the  next 
contract  period  only  if — 

(1)  The  organization's  average  of  its 
per  capita  rates  of  payment  for  the  next 
contract  period  is  less  than  that  of  the 
previous  contract  period: 

(2)  The  organization's  ACR  for  the 
next  contract  period  is  significantly 
higher  than  that  of  the  previous  contract 
period;  or 

(3)  The  organization's  revenue 
requirements  for  the  next  contract 
period  for  providing  the  additional 
beneHts  it  provided  during  the  previous 
contract  period  is  significantly  higher 
than  the  requirements  for  that  previous 
period  and  the  ACR  for  the  next 
contract  period  results  in  an  additional 
beneHts  package  that  is  less  in  total 
value  than  that  of  the  previous  contract 
period. 
***** 

13.  Section  417.640(c)  is  revised  to 
read  as  follows: 

(417.640    Dotarminations  sub)«ct to 


(c)  A  determination  to  terminate,  or  to 
refuse  to  renew,  a  contract  with  an 
organization  because — 


(1)  The  organization  has  failed 
substantially  to  carry  out  the  terms  of 
the  contract; 

(2)  The  organization  is  carrying  out 
the  contract  in  a  manner  that  is 
inconsistent  with  the  evident  and 
effective  administration  of  section  1876 
of  the  Act; 

(3)  The  organization  no  longer  meets 
the  applicable  conditions  necessary  to 
qualify  as  an  eligible  organization  under 
section  1876  of  the  Act  and  this  subpart; 
or 

(4)  The  organization  has  failed  to 
comply  with  the  composition  of 
enrollment  requirements  speciHed  in 
(  417.413(d). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance  Program: 
No.  13.714.  Medical  Assistance) 

Dated:  April  20.  1968. 
WilUam  L.  Roper, 

Administrator,  Heaith  Care  Financing 
Administration. 

Approved:  June  7, 1968. 
Otis  R.  Bowan, 
Secretary. 
(FR  Doc.  88-16570  Filed  7-Z1-88;  8:45  am] 

aiLUNO  COOC  411»41-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  To 
Determine  Ranunculus  acrif ormis  var. 
aestivalia  (Autumn  Buttercup)  To  Be  an 
Endangered  Species 

aoency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  a  plant.  Ranunculus 
acriformis  var.  aestivalis  (autumn 
buttercup)  to  be  an  endangered  species 
under  the  authority  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended. 
The  autumn  buttercup  is  endemic  to  the 
upper  Sevier  River  Valley  in  western 
Garfield  County,  Utah,  lliis  taxon  was 
thought  to  be  extinct  until  it  was 
rediscovered  in  1962.  The  plant  is 
known  only  to  occur  on  less  than  0.01 
acre  of  peaty  hummocks  within  a  fresh 
water  marsh  fed  by  a  perennial  spring 
above  the  bottom  lands  of  the  Sevier 
River.  The  single  known  population  has 
experienced  a  population  decline  of  over 
90  percent  in  the  past  5  years  and  now 
numbers  only  about  20  individuals. 
Continued  livestock  grazing  and 
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trampling  of  the  autumn  buttercup  and 
its  occupied  habitat  is  likely  to  cause  the 
extinction  of  this  taxon  in  the 
foreseeable  future.  This  proposal,  if 
made  final,  would  implement  protection 
provided  by  the  Act  and  make  available 
conservation  measures  implemented  by 
the  Act  and  identify  the  taxon  as  one  in 
need  of  conservation  to  groups  in  and 
outside  of  the  Federal  government.  The 
Service  is  requesting  data  and 
comments  from  interested  parties  on 
this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
20. 1988.  Public  hearing  requests  must  be 
received  by  September  6. 1988. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Supervisor,  Fish  and 
Wildlife  Enhancement.  U.S.  Fish  and 
Wildlife  Service.  Room  2078, 
Administration  Building,  1745  West  1700 
South.  Salt  Lake  City.  Utah  84104. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  RJRTHER  INFORMATION  CONTACT: 

John  L.  England,  Botanist  at  the  above 
address  (801/524-4430  or  FTS  588-4430). 
SUPPI.EMENTARV  INFORMATION: 

Background 

Marcus  E.  Jones  first  collected  the 
autumn  buttercup  in  early  September 
1894.  Jones'  diary  for  the  period 
indicates  "Orion's  Ranch"  as  the 
collection  location  (Benson  1948).  Jones 
apparently  did  not  describe  the  taxon 
(Jones  1895).  In  autumn  1948.  Lyman 
Benson  located  a  grandson  of  Orion 
who  led  him  to  a  swampy  area  along  the 
Sevier  River.  Benson  located  a 
population  and  collected  specimens 
from  a  group  of  "15  or  20  small  clumps" 
in  the  vicinity  of  the  Jones  collection  of  a 
half  century  earlier;  from  this  collection 
Benson  described  R.  acriformis  var. 
aestivalis  (Benson  1948).  Despite 
Benson's  very  complete  description  of 
the  population's  location,  the  taxon  was 
essentially  lost  for  more  than  30  years 
(Mutz  1984).  The  habitat  was  reported 
over-grazed  in  1960  (Mutz  1984).  and 
Ripley  (1975)  indicated  that  the  taxon 
was  probably  extinct  before  1975. 
During  field  work  in  connection  with  a 
review  of  the  genus  Ranunculus  for 
Utah.  Margaret  Palmieri  was  unable  to 
relocate  the  autumn  buttercup  in  August 
of  1974  (Palmieri  1976). 

On  August  23. 1982.  Kathryn  Mutz 
located  the  autumn  buttercup  in  a 
wetland  above  the  Sevier  River  about  1 
mile  north  of  the  type  location.  This 
newly  discovered  site  was  revisited  by 
Mutz  in  1983  in  conjunction  with  the 


preparation  of  a  status  report  for  the 
Service,  and  407  adults  and  64  seedlings 
were  counted. 

The  species'  habitat  is  a  series  of 
small  peaty  hummocks  on  a  low  knoll 
less  than  0.01  acre  in  size  surrounded  by 
a  marsh.  The  knoll  may  be  the  result  of 
a  raised  peat  bog  uplifted  by  the 
upwelling  waters  of  a  spring  which 
surrounds  it.  The  overflow  channel  of  a 
nearby  spring-fed  stock  water  pond  also 
nms  past  the  knoll.  In  1984.  the  autumn 
buttercup  was  again  observed  but  had 
been  heavily  grazed.  In  1985.  the  habitat 
was  heavily  grazed  and  trampled;  and 
only  eight  individuals  were  counted 
(Service  1985).  In  1986, 14  plants  were 
counted  and  there  had  been  only 
moderate  grazing  in  the  immediate 
vicinify  of  the  buttercups  (Service  1986). 
In  1987, 12  plants  were  counted  in  early 
August.  Three  weeks  later,  the  site  had 
been  moderately  grazed,  and  all  the 
flowering  systems  had  been  cropped 
before  seed  had  set  (Service  1987). 

The  autumn  buttercup  apparently  has 
been  extirpated  from  its  tjrpe  locality. 
Searches  by  Mutz  in  1982  and  1983 
(Mutz  1984)  and  by  the  Service  in  1985. 
1986.  and  1987  have  not  located  any 
other  populations  of  A.  acriformis  var. 
aestivalis.  The  entire  population  of  the 
taxon  is  on  lands  in  private  ownership. 

The  autumn  buttercup  is  a  herbaceous 
perennial  plant  normally  growing 
between  1  and  2  feet  tall.  Most  of  the 
simple  but  deeply  palmately  divided 
leaves  are  clustered  at  the  base.  Leaves 
and  stems  are  covered  with  fine  hairs. 
Leaves  with  three  linear  divisions  are 
found  high  on  the  flowering  stems. 
Flowers,  usually  6  to  10  per  plant,  are 
about  V^  inch  in  diameter  with  five 
yellow  petals  and  five  reflexed  yellow 
green  sepals  which  fall  off  soon  after  the 
flower  opens.  Fruits  of  the  buttercup  are 
achenes.  Twenty  to  forty  of  these  small, 
dry.  one-seeded  frnits  are  clustered  on 
the  surface  of  the  receptacle  of  the  past 
flower  in  the  shape  of  a  cylinder  or 
inverted  cone  from  0.25  to  0.33  inch  high. 
Height  of  the  buttercups  at  flowering 
may  apparently  be  altered  by  the 
intensity  of  grazing;  the  few  plants 
observed  flowering  in  1983  were  less 
than  3  inches  tall.  Seedlings  of  the 
autumn  buttercup  have  small  (less  than 
0.5  inch  wide)  leaves  with  three  broad, 
rounded  lobes  (Mutz  1984). 

Benson  (1948)  followed  a  conservative 
taxonomic  approach  in  his 
nomenclatural  designations.  His 
publication  contained  the  scientific 
description  and  the  naming  of  the 
autumn  buttercup  from  the  Sevier  River 
Valley  of  central  Utah  as  R.  acriformis 
var.  aestivalis.  In  the  same  publication. 
Benson  indicated  that  by  following  a 
moderate  policy  in  taxonomic 


determination,  it  would  have  been 
appropriate  to  designate  the  autumn 
buttercup  as  a  species  in  its  own  right 
rather  than  a  variety  of  R.  acriformis 
(i.e..  R.  aestivalis).  R.  acriformis  var. 
aestivalis  has  floral  characteristics  very 
similar  to  typical  R.  acriformis  (i.e., 
petal  size  and  shape),  although  tending 
to  be  somewhat  smaller.  Seed 
characteristics,  however,  are  markedly 
different,  and  leaf  shape  is  different, 
with  the  lobes  of  A.  acriformis  var. 
aestivalis  being  much  narrower  than  the 
other  varieties. 

Welsh  (1986)  and  Welsh  et  al.  (1987) 
assigned  the  taxon  to  R.  acris  as  R.  acris 
var.  aestivalis  based  on  the  more 
angular  lobes  of  the  basal  leaves  and 
the  short  beak  of  the  achene  which  are 
typical  of  A.  acris.  R.  acris  is  native  to 
Europe  and  Asia  with  one  variety,  R. 
acris  var.  figidus,  occurring  in  the 
Aleutian  Islands.  Thus,  R.  acris  var. 
aestivalis  would  represent  a  Pleistocene 
relict  population  extremely  isolated 
geographically  from  the  main  body  of 
that  species'  population.  Benson  (1948) 
argues  that  R.  tumeri  of  the  Western 
American  arctic  may  be  a  phylogenetic 
link  between  R.  acris  of  the  old  world 
and  the  R.  occidentalis  group  (including 
R.  acriformis)  of  the  new  world,  with  its 
closest  relationship  being  with  R. 
acriformis  var.  montanenis.  Thomas 
Duncan  (personal  communication  1987) 
stated  that  his  preliminary  taxonomic 
evaluation  oiR.  acriformis  var. 
aestivalis  would  align  that  entity  with  R. 
occidentalis  of  the  Pacific  Northwest 
and  that  it  appears  to  be  a  species  in  its 
own  right.  R.  acriformis  var.  aestivalis 
represents  an  important  part  of  scientific 
understanding  of  the  development  of  the 
buttercup  genus  and  its  relationships  in 
western  North  America  and  eastern 
Asia. 

With  the  apparent  extinction  of  all  but 
one  of  its  populations,  an  occupied 
habitat  of  less  than  0.01  acre,  a  total 
population  of  about  20  individuals,  and 
a  documented  population  decline  of 
more  than  90  percent  in  its  remaining 
occupied  habitat  within  the  past  5  years, 
the  autumn  buttercup  is  in  imminent 
danger  of  extinction. 

Section  12  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531  et  seq.) 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  of  those  plants  considered  to  be 
endangered,  threatened  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
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Context  of  Section  4  of  the  Act  and  of  its 
intention  to  review  the  ttatus  of  plant 
taxa  named  within.  A  acriformia  var. 
aestivalis  was  included  on  list  "XT'  as 
probably  extinct 

On  ]une  16, 1970,  die  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523]  to  determine 
approximately  1,700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  die  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1, 1975. 
Federal  Register  publication.  R. 
acriformia  var.  aestiyalia  was  included 
in  that  proposed  rule  and  was  mariied 
with  an  asterisk  to  denote  it  as  a  species 
for  which  the  Service  especially  desired 
information  on  living  specimens  and 
extant  populations.  Comments  received 
in  response  to  the  1976  proposal  were 
summarized  in  the  Federal  Register  on 
April  28, 1978  (43  FR  17909).  The 
Endangered  ^ecies  Act  Amendments  of 
1978  required  that  all  proposals  over  2 
years  old  be  withdrawn.  Therefore,  on 
December  10, 1979,  the  Service 
pid>Ii8hed  a  notice  (44  FR  70796) 
withdrawing  the  June  16, 1976.  proposal. 

On  December  15, 1980,  the  Service 
published  a  revised  notice  of  review  for 
native  plants  in  the  Federal  Register  (45 
FR  82480);  R.  acriformia  var.  aestivalis 
was  included  in  that  notice  as  a 
category  1  species.  Category  1  is 
comprised  of  taxa  for  which  the  Service 
has  sufficient  biological  data  to  support 
proposing  them  as  endangered  or 
threatened.  In  addition,  R.  acriformis 
var.  aestivalis  was  designated  with  an 
asterisk  to  identify  diat  species  as  one 
that  may  recently  hor*  become  extinct 
In  1982,  a  R.  acriformis  var.  aestivalis 
population  was  discovered  (Mutz  1964). 
On  November  28, 1983,  the  Service 
published  a  supplement  to  its  December 
15, 1960,  notice  of  review  in  die  Federal 
Register  (48  FR  53640);  A.  acriformis  var. 
aestivalis  was  included  in  that  notice  as 
a  category  2  species.  Categoiy  2  is 
composed  of  taxa  for  whidi  the  Service 
has  information  which  indicates  diat 
proposing  to  list  those  taxa  as 
endangered  or  direatened  species  is 
possibly  appropriate,  but  for  which 
substantial  data  on  biological 
vulnerability  and  threat  are  not 
currently  known  or  on  file  to  support 
proposed  rules. 

In  1983.  another  population  of  A. 
acriformia  was  discovered  on  the 
Wasatd)  Plateau  of  central  Utah,  and  in 

1984  still  another  population  was  found 

in  the  Wasatch  Mountains  of  Utah. 

Before  1963,  the  only  known  occurrence 


of  R.  acriformis  in  Utah  was  of  the 
variety  aestivalis.  The  R.  acriformis 
populations  of  the  Wasatch  Mountains 
and  Wasatch  Plateau  have  now  been 
determined  to  be  the  variety 
montanensis,  which  previously  had  a 
known  distribution  in  the  northern 
Rocky  Mountains  of  Idaho,  Wyoming, 
and  Montana.  R.  acriformia  var. 
aestivalis  is  morphologically, 
phenologically,  and  distributionally 
distinct  from  R.  acriformis  var. 
montanensis,  which  is  located  in  Utah 
far  to  the  north  at  a  much  greater 
elevation  and  flowers  earlier  than  R. 
acriformis  var  aestivalis  (Welsh  and 
Chatteriey  1985.  Welsh  et  al.  1967).  As  a 
consequence  of  a  Service  sponsored 
status  survey  (Mutz  1964)  and 
taxonomic  evaluation  of  the  R. 
acriformis  var.  aestivalis  and  R. 
acriformis  var.  montanertsis  population 
in  Utah  (Welsh  and  Chatteriey  1985),  die 
Service  changed  the  status  of  R. 
acriformis  var.  aestivalis  back  to 
category  1  in  the  updated  plant  notice  of 
review  published  in  the  Federal  Register 
on  September  27, 1965. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982. 
requires  the  Secretary  of  the  Interior  to 
make  findings  on  certain  petitions 
within  12  months  of  their  receipt 
Section  2(b](l]  of  the  Act's  Amendments 
of  1982  further  requires  that  all  petitions 
pending  on  October  13. 1982,  be  treated 
as  having  been  newly  submitted  on  that 
date.  This  was  the  case  for  R.  acriformis 
var.  aestivalis  because  of  the  Service's 
acceptance  of  the  1975  Smithsonian 
report  cu  a  petition.  On  October  13. 1983; 
October  IZ  1984:  October  11. 1985; 
October  la  1986,  and  October  9. 1987, 
the  Service  made  successive  1-year 
findings  that  the  petition  to  list  of  A. 
acriformis  var.  aestivalis  was 
warranted,  but  precluded  by  other 
listing  actions  of  hi^r  priority.  The 
present  ptttposal  constitutes  die  next  1 
year  petitioo  finding  for  this  taxon. 

Summaiy  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (18  U.S.C  1531  et  seq.]  and 
regulations  (SO  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(aHl).  These  factors  and  dieir 
application  to  Rammcalas  acriformis 
var.  aestivalis  L  Benson  (autumn 
buttercup)  are  as  foHows: 


A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  private  landotnier  of  the  autumn 
buttercup's  only  known  population  has 
tentative  plans  to  increase  the  size  of 
the  spring-fed  manmade  pond 
immediately  to  the  north  of  the  plants 
occupied  habiUt  (Service  1968).  That 
action  has  the  potential  to  cause  the 
extinction  of  the  autumn  buttercup 
through  direct  habitat  destruction  or 
modification. 

B.  Overvtilization  For  Commercial, 
Recreational  Scientific  or  Educational 
Purposes 

WiU)  the  very  small  existing 
population,  any  use  of  the  autumn 
buttercup  may  seriously  reduce  the 
prospect  of  the  species'  survival  Benson 
(1948)  recognized  Uiis  dueat  There  is  no 
known  utilization  of  the  autumn 
buttercup  for  commercial,  recreational, 
scientific:  or  educational  purposes. 
However,  any  collecting  or  vandalism 
could  cause  the  extinction  of  the  autumn 
buttercup. 

C.  Disease  or  Predatioa 

The  autumn  buttercup  apparently  has 
been  extirpated  from  its  type  locality 
about  1  mUe  south  of  its  currenUy 
known  location  (Benson  1948.  Palmieri 
1976,  Mutz  1984).  The  total  known 
population  of  die  autumn  buttercup  has 
been  reduced  to  one  hnmmocky  knoll  of 
less  than  aoi  acre  and  about  20 
individuals  as  of  August  1987.  In  1983, 
when  the  species  was  first  censused,  407 
adidt  plants  and  64  seedling  were 
counted  (Mutz  1964).  In  1964,  die  species 
was  (^served  in  its  extant  population 
and  was  heavily  grazed,  fai  IMS,  the 
Service  censused  the  population:  ei^t 
individuals  were  found,  none  of  whi6h 
had  flowered  that  year,  and  die  habitat 
had  been  heavily  grazed.  Only  one 
mature  leaf  on  one  of  die  ei^t  plants 
had  not  been  grazed  (Service  1985).  hi 
1986.  the  population  numbered  14 
individuals,  of  which  4  flowered.  There 
had  been  moderate  grazing  in  the 
immediate  vicinity  of  the  buttercups 
(Service  1986).  In  1987.  the  population 
numbered  12  aduh  plants  and  6 
seedlings.  The  flowering  parts  were  all 
grazed  before  any  seed  was  set  (Service 
1987).  This  taxon  is  endemic  to  spring- 
fed  peaty  marshes  within  wet  meadows 
along  the  upper  Sevier  River  in  Garfield 
County.  Utah.  Most  of  die  potential 
habitat  has  been  and  continues  to  be 
used  for  livestock  pasture  and  other 
agricultural  uses.  Continued  intense 
grazing  of  the  autumn  buttercup's 
occupied  habitat  is  likely  to  cause  its 
extinction  in  the  foreseeable  future. 
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There  are  no  known  insect  parasites  or 
disease  organisms  which  significanUy 
affect  this  species. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  autumn  buttercup  receives  no 
protection  or  consideration  under  any 
Federal  or  State  law  or  regulation. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  It  Continued  Existence 

The  low  numbers  and  limited 
distribution  of  the  autumn  buttercup 
contribute  to  the  buttercup's 
vulnerability  to  natural  or  man-caused 
stresses.  Further  reduction  in  the 
number  of  plants  would  reduce  the 
reproductive  capability  and  genetic 
diversity  of  the  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Ranunculus 
acriformis  var.  aestivalis  as 
endangered.  Threatened  status  is  not 
appropriate  because  Ranunculus 
acriformis  var.  aestivalis  is  in  danger  of 
extinction  throughout  its  range  due  to 
the  degradation  of  its  habitat  and 
apparently  to  direct  livestock  grazing 
pressure.  For  reasons  given  below,  it  is 
not  considered  prudent  to  propose 
designation  of  critical  habitat. 

Critical  Habitat 

Section  4(a)(3]  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  The  limited  distribution  and 
accessibility  of  the  autumn  buttercup 
make  it  vulnerable  to  vandalism  and 
collecting.  These  potential  threats  are  of 
particular  significance  since  the  known 
population  site  is  easily  accessible  and 
increased  public  access  would  be 
difficult  to  control  under  existing 
authorities.  The  one  remaining  site 
contains  a  very  small  population,  and 
any  loss  could  be  extremely 
deterimental. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 


through  listing  encourages  and  results  in 
conservation  action  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  'The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  taking  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  reault  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequenUy,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may 
adversely  affect  a  listed  species  or  its 
critical  habitat  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  However, 
R.  acriformis  var.  aestivalis  is  not 
known  to  occur  on  lands  under  Federal 
jurisdiction,  and  no  Federal  involvement 
with  this  species  is  currently  known. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subject  to. 
the  jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  of  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  this  species  from  areas  under 
Federal  jurisdiction.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.62  and  17.63  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  With  respect  to 
Ranunculus  acriformis  var.  aestivalis,  it 


is  anticipated  that  few  if  any,  trade 
permits  would  ever  be  sought  or  issued 
since  the  species  is  not  common  in  the 
wild  and  is  unknown  in  cultivation. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquires  regarding  them  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  27329, 
Washington.  DC  20038-7329  (202/343- 
4955). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  fi-om  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  other 
interested  parties  concerning  any  aspect 
of  this  proposal  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Ranunculus 
acriformis  var.  aestivalis; 

(2)  The  location  of  any  additional 
population  of  this  species  and  the 
reason  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regidation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  die 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
required.  Request  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  State  Supervisor.  Fish 
and  Wildlife  Enhancement,  Salt  Lake 
City,  Utah  (see  addresses  above). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessement  as  defined  in  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 


Proposed  Regulatioo  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-4  AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884:  Pub. 
L  94-359. 90  Stat.  911;  Pub.  L  95-632, 92  Slat. 
3751;  Pub.  L  96-159.  93  Stat.  1225:  Pub.  L  97- 
304.  96  Slat.  1411  (16  U.S.C.  1531  et  seq.]:  Pub. 
L  99-625. 100  Stat.  3500  (1986).  unless 
otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  Ranunculaceae  to  the  List  of 
Endangered  and  Threatened  Plants: 

S  17.12   Endangered  and  thfMttned 


(h)*  *  * 


Scientific  name 


Common  name 


Htstohc  range  Status 


When  toted 


Critical 
haMal 


Special  rules 


Hanunculaceae— Buttercup  family: 

Ranunculus    acntorms    var.     aestivalis    Autumn  txittercup.. 
(=fUinunajMj8  actis  var.  ««$*va*s). 


USA  (UT) E 


NA 


NA 


Dated:  June  27. 1966. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  86-16491  Filed  7-21-88;  8:45  am) 
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50  CFR  Part  20 

Migratory  Bird  Hunting;  Proposad 
Migratory  Bird  Hunting  Regulations  on 
Federal  Indian  Reeervations  and 
Ceded  l.ands 

agency:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule. 

SUMMAHV:  This  document  proposes 
special  migratory  bird  hunting 
regulations  on  Federal  Indian 
reservations  and  ceded  lands  for  the 
1988-89  himting  season.  This  season  will 
commence  on  September  1, 1988. 
The  Fish  and  Wildlife  Service 
(hereinafter  the  Service)  annually 
prescribes  migratory  bird  hunting 
regulations  frameworlcs  to  the  States. 
This  Pile  proposes  migratory  bird 


hunting  regulations  to  be  established  for 

certain  tribes  on  Federal  Indian 

reservations  and  ceded  lands  in  the 

1988-89  himting  season. 

DATES:  The  comment  period  for  these 

proposed  regulations  will  end  August  8, 

1988. 

Address  Comments  to:  Director 
(FWS/MBMO).  U.S.  Fish  and  Wildlife 
Service,  Room  536.  Matomic  Building, 
Washington.  DC  20240.  Comments 
received  on  these  proposed  hunting 
regulations  and  tribal  proposals  will  be 
available  for  pubhc  inspection  during 
normal  business  hours  in  Room  536, 
Matomic  Building,  1717  H  Street.  NW.. 
Washington,  DC  The  Service's 
biological  opinions  resulting  from  its 
consultation  under  section  7  of  the 
Endangered  Species  Act  are  available 
for  public  inspection  in  or  are  available 
from  the  Division  of  Endangered  Species 
and  Habitat  Conservation  and  the 
OfTice  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior.  Washington, 
DC  20240. 

FOii  nnmmm  imfowmation  contact 

Rollin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 


Interior.  Washington,  DC  20240  (202- 
254-3207). 

SUPPLEMENTARY  WFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3. 1918 
(40  Stat.  755;  16  U.S.C  703  et  seq.) 
authorizes  and  directs  the  Secretary  of 
the  Interior,  having  due  regard  for  the 
zones  of  temperature  and  for  the 
distribution,  abundance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  flight  of  migratory  game  birds,  to 
determine  when,  to  what  extent,  and  by 
what  means  such  birds  or  any  part,  nest 
or  egg  thereof  may  be  taken,  hunted, 
captiu-ed,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  the  fanuary  21. 1988  Federal 
Register  (53  FR  1645),  the  Service 
requested  proposals  from  Indian  tribes 
that  wished  to  establish  special 
migratory  bird  hunting  regulations  for 
the  1988-89  hunting  season,  under  the 
interim  guidelines  described  in  the  June 
4, 1988  Federal  Regislar  (at  50  FR  23467). 
The  guidelines  were  developed  in 
response  to  tribal  requests  for  Service 
recognition  of  their  reserved  hunting 
rights,  and  for  some  tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  and  nontribal  members  on 
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their  reservations,  llie  guidelines 
include  possibilities  for  (1)  On- 
reservation  hunting  by  both  tribal  and 
nontribal  members,  with  himting  by 
nontribal  members  on  some  reservations 
to  take  place  within  Federal  frameworks 
but  on  dates  different  from  those 
selected  by  the  surrounding  Slate(8);  (2) 
on-reservation  hunting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dales  and  length, 
and  for  daily  bag  and  possession  limits; 
and  (3)  off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  would  have  to  be 
consistent  with  the  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada.  The  guidelines  are  capable  of 
appUcation  to  those  tribes  that  have 
recognized  reserved  hunting  rights  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands)  and  on  ceded 
lands.  They  also  apply  to  establishing 
migratory  bird  hunting  regulations  for 
nontribal  members  on  all  lands  within 
the  exterior  boundaries  of  reservations 
where  tribes  have  full  wildlife 
management  authority  over  such 
hunting  or  where  the  tribes  and  affected 
States  otherwise  have  reached 
agreement  over  hunting  by  nontribal 
members  on  lands  owned  by  non- 
Indians  within  the  reservation 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  intend  to  establish 
regulations  governing  hunting  by  non- 
Indians  on  these  lands.  In  such  cases, 
the  Service  encourages  the  tribes  and 
States  to  reach  agreement  on  regulations 
that  would  apply  throughout  the 
reservations. When  appropriate,  the 
Service  will  consult  with  a  tribe  and 
State  with  the  aim  of  faciUtating  an 
accord.  The  Service  also  will  c(msult 
jointly  with  tribal  and  State  officials  in 
the  affected  States  where  tribes  may 
wish  to  establish  special  hunting 
regulations  for  tribal  members  on  ceded 
lands. 

One  of  the  guidelines  provides  for  the 
continuation  of  harvest  of  waterfowl 
and  other  migratory  game  birds  by  tribal 
members  on  reservations  where  it  is  a 
customary  practice.  The  Service  does 
not  oppose  this  harvest,  provided  it  does 
not  take  place  during  the  closed  season 
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required  by  the  1916  Canadian 
Migratory  Bird  Treaty,  and  it  is  not  so 
large  as  to  adversely  affect  the  status  of 
the  migratory  bird  resource. 

Before  developing  the  guidelines,  the 
Service  reviewed  available  information 
on  the  current  status  of  migratory  bird 
hunting  on  Federal  Indian  reservations 
and  evaluated  the  impact  that  adoption 
of  the  guidelines  likely  would  have  on 
migratory  birds.  The  Service  has 
concluded  that  the  size  of  the  migratory 
bird  harvest  by  tribal  members  hunting 
on  their  reservations  is  too  small  to  have 
significant  impacts  on  the  migratory  bird 
resource  when  compared  with  the  much 
larger  off-reservation  sport  harvest  by 
non-Indians.  The  major  area  of  concern 
relates  to  hunting  seasons  for  nontribal 
members  on  dates  that  are  within 
Federal  frameworks,  but  that  are 
different  from  those  established  by  the 
State(s)  in  which  a  Federal  Indian 
reservation  is  located.  A  large  influx  of 
nontribal  hunters  onto  a  reservation  at  a 
time  when  the  season  is  closed  in  the 
surrounding  State(8)  could  result  in 
adverse  harvest  impacts  on  one  or  more 
migratory  bird  species.  The  guidelines 
make  such  an  event  unlikely,  however, 
because  tribal  proposals  must  include 
details  on  the  harvest  anticipated  under 
the  requested  regulations:  methods  that 
will  be  employed  to  measure  or  monitor 
harvest  (bag  checks,  mail 
questionnaires,  etc.);  steps  that  will  be 
taken  to  limit  level  of  harvest,  where  it 
could  be  shown  that  failure  to  limit  such 
harvest  would  impact  seriously  en  the 
migratory  bird  resource;  and  tribal 
capabilities  to  establish  and  enforce 
migratory  bird  hunting  regulations. 
Based  on  a  review  of  tribal  proposals, 
the  Service  may  require  modifications, 
and  regulations  may  be  estabUshed 
experimentally,  pending  evaluation  and 
confirmation  of  harvest  infcu'mation 
obtained  by  the  tribes. 

The  Service  believes  that  the 
guidelines  provide  appropriate 
opportunity  to  accommodate  the 
reserved  hunting  rights  and  management 
authority  of  Indian  tribes  while  ensuring 
that  the  migratory  bird  resource  receives 
necessary  protection.  The  conservation 
of  this  important  international  resource 
is  paramount  The  guidelines  should  not 
be  viewed  as  inflexible.  Nevertheless, 
the  Service  notes  that  they  have  been 
employed  successfully  since  1985  to 
establish  special  hunting  regulations  for 
Indian  tribes.  Therefore,  the  Service 
believes  that  they  have  been  tested 
adequately  and  proposed  to  make  them 
final  for  the  1988-89  season.  It  should  be 
stressed  here,  however,  that  use  of  the 
guidelines  is  not  necessary  and  no 
action  is  required  if  a  tribe  wishes  to 


observe  the  hunting  regulations 
established  by  the  State(s)  in  which  the 
reservation  is  located. 

Review  of  Comments  Received  on 
Notice  Requesting  Hunting  Season 
Proposals  From  Indian  Tribes 

In  a  June  7. 1988  letter  from  The 
Wildlife  Legislative  Fund  of  America, 
)ames  H.  Glass,  President  commented 
on  the  January  21, 1988  Federal  Registw 
in  which  the  Service  requested  tribal 
proposals.  In  his  letter,  Mr.  Glass 
recongized  that  differential  treatment  of 
Indians  in  the  taking  of  wildlife  is  due  to 
treaties  made  in  the  past  However,  he 
pointed  out  that  the  Wildlife  Legislative 
Fund  of  America  has  protested  the 
discriminatory  use  of  special  regulations 
for  Indians  in  the  past  and  he  asked  the 
Service  to  (1)  join  with  others  who  also 
object  and  (2)  explain  for  the  non- 
Indian  majority  the  ^ecific  reasons  for 
the  continuing  use  of  discriminatory 
regulations. 

In  response,  the  Service  recognizes 
that  special  migratory  bird  hunting 
regulations  for  Indians  are  viewed  as 
discriminatory  by  some  people.  The 
Service  notes,  however,  that  Indian 
tribes  on  most  Federal  Indian 
reservations  have  reserved  hunting 
rights  recognized  or  granted  by  treaty, 
executive  order,  statute,  agreement  or 
other  law.  These  reserved  hunting  rights 
are  subject  to  reasonable  and  necessary 
nondiscriminatory  conservation 
measures.  The  taking  of  waterfowl  and 
other  migratory  game  birds  is  a 
traditional  practice  by  tribal  members 
on  many  reservations.  The  Service 
believes  that  this  harvest  is  small  when 
compared  with  the  sport  harvest  by  non- 
Indians  and  does  not  oppose  harvest  by 
Indians  provided  it  is  not  excessive  and 
does  not  occur  during  the  annual  closed 
period  required  by  the  Canadian 
migratory  bird  treaty.  In  this  manner,  the 
reserved  hunting  ri^ts  of  Indians  are 
accommodated  while  the  conservation 
goals  of  die  treaty  are  satisfied.  The 
Service  recently  employed  the 
guidelines  to  reach  agreement  widi  the 
Mille  Lacs  Band  of  Chippewa  Indians, 
Vineland,  Minnesota,  for  on-reservation 
hunting  by  tribal  members  during  the 
1988-89  hunting  season  and  reached  a 
similar  agreement  last  year.  In  addition, 
the  Service  currently  is  consulting  with 
the  Klamath  Tribe,  Chiloquin,  Oregon,  in 
regard  to  1988-89  hunting  regulations. 
The  regulations  would  apply  to  hunting 
by  members  on  certain  lands  within  the 
exterior  boundaries  of  the  tribe's  former 
reservation,  under  the  general 
conditions  of  a  Federal  court  decision. 
The  Service  will  continue  to  work 
toward  mutually  acceptable  hunting 
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regulations  for  other  tribes  that  may 
wish  to  reach  an  accord. 

The  Service  should  also  point  out  that 
some  Indian  tribes  have  the  judicially 
recognized  right  to  hunt  migratory  birds 
under  special  conditions  on  off- 
reservation  ceded  lands.  Thus  far,  only 
the  Great  Lakes  Indian  Fish  and 
Wildlife  Commission,  representing 
Chippewa  Indians  in  Michigan, 
Minnesota,  and  Wisconsin,  has  asked 
for  special  migratory  bird  regulations  for 
hunting  on  o^-reservation  ceded  lands. 
The  annual  harvest  by  these  Indians  has 
been  small. 

The  Service  continues  to  believe  that 
the  greatest  potential  for  excessive 
harvest  is  on  reservations  where  tribes 
have  established  hunting  programs  to 
attract  nontribal  members,  and  where 
the  hunting  regulations  would  be  within 
Federal  frameworks  but  on  dates  that 
are  different  than  those  established  by 
the  State(8)  in  which  a  reservation  is 
located.  The  migratory  bird  harvest  is 
monitored  on  such  reservations  to 
ensure  that  the  harvest  does  not  have 
adverse  effects. 

Hunting  Season  Proposals  From  Indian 
Tribes  and  Oiganizations 

In  addition  to  the  Mille  Lacs  Band  and 
the  Klamath  Tribe,  the  Service  received 
requests  from  eight  tribes  and  Indian 
organizations  for  special  migratory  bird 
hunting  regulations  for  the  1988-89 
hunting  season.  Each  of  them  had 
special  regulations  in  the  1987-88 
hunting  season. 

The  proposed  regulations  for  the 
different  tribes  are  shown  below.  It 
should  be  noted  that  this  proposed  rule, 
and  a  Hnal  rule  to  be  published  later  in 
an  August  1988  Federal  Register,  will 
include  tribal  regualtions  for  both  early 
and  late  hunting  seasons.  The  early 
season  begins  on  September  1  each  year 
and  includes  species  such  as  mourning 
doves  and  white-winged  doves.  The  late 
season  usually  begins  on  or  around 
October  1  and  includes  most  waterfowl 
species.  Because  final  regulations  for 
Indian  tribes  must  be  established  by 
September  1,  the  proposed  and  fmal 
regulations  for  most  tribal  hunting 
seasons  are  described  in  relation  to  the 
season  dates,  season  length,  and  limits 
that  will  be  permitted  when  Hnal 
Federal  frameworks  are  announced  for 
early  and  late  season  regulations.  For 
example,  the  daily  bag  and  possession 
limits  for  ducks  on  reservations  in  the 
Southwestern  United  States  will  be 
shown  as  "Same  as  permitted  Pacific 
Flyway  States  under  Hnal  Federal 
frameworks  to  be  announced,"  and 
limits  for  geese  will  be  shown  as  the 
same  that  will  be  permitted  the  State(s) 
in  which  the  reservations  are  located. 


The  proposed  frameworks  for  early 
season  regulations  are  scheduled  for 
early  July  publication  in  the  Federal 
RegLstar.  and  fmal  Federal  frameworics 
will  be  published  in  early  August. 
Proposed  late  season  frameworks  for 
waterfowl  and  coots  will  be  published 
in  mid-August,  and  the  fmal  Federal 
frameworks  for  the  late  season  will  be 
published  in  a  mid-September  Federal 
Renter.  The  Service  will  notify  affected 
tribes  of  season  dates,  bag  limits,  etc..  as 
soon  as  fmal  frameworks  are 
established.  As  discussed  earlier  in  this 
document,  no  action  is  requried  by 
fribes  that  wish  to  observe  the  migratory 
bird  hunting  regulations  established  by 
the  State  in  which  a  reservation  is 
located. 

1.  Jicahlla  Apache  Tribe,  Jicarilla 
Indian  Reservation.  Duke.  New  Mexico 

The  Jicarilla  Apache  Tribe  has  had 
special  migratory  bird  hunting 
regulations  for  tribal  members  and 
nonmembers  since  the  1986-^7  hunting 
season.  The  tribe  owns  all  lands  on  the 
reservation  and  has  recognized  full 
wildlife  management  authority. 

In  a  May  10, 1988  proposal,  the  tribe 
requested  the  earliest  opening  date 
permitted  Pacific  Flyway  States  for 
ducks  for  the  1988-89  hunting  season 
and  a  closing  date  of  November  30. 1988. 
Daily  bag  and  possession  limits  also 
would  be  the  same  as  permitted  Pacific 
Flyway  States.  The  tribe  requested  that 
the  season  be  closed  for  geese  and  other 
migratory  game  birds.  The  tribe 
conducts  a  harvest  survey  each  year, 
and  the  estimated  harvest  was  1,057 
ducks  during  the  past  season. 

The  requested  regulations  are  the 
same  as  were  estabhshed  last  year,  and 
in  view  of  the  comparatively  small  duck 
harvest  that  occurred,  the  Service 
proposes  to  approve  the  tribe's  request 
for  the  1908-89  hunting  season. 
However,  the  Service  notes  that  the  fall 
flight  of  ducks  is  expected  to  be  far 
below  normal  because  of  severe  drought 
on  major  production  areas  in  the  prairie 
regions  of  Canada  and  the  United 
States.  Consequently,  it  may  be 
necessary,  as  a  conservation  measure, 
to  establish  more  restrictive  hunting 
regulations  than  were  employed  last 
year  in  the  PaciRc  and  other  flyways. 

2.  Navajo  Nation.  Navajo  Indian 
Reservation,  Window  Rock  Arizona 

Since  1985,  the  Service  has 
established  uniform  migratory  bird 
hunting  regulations  for  tribal  members 
and  nonmembers  on  the  Navajo  Indian 
reservation  (in  parts  of  Arizona,  New 
Mexico,  and  Utah).  The  tribe  owns 
almost  all  lands  on  the  reservation  and 
has  full  wildlife  management  authority. 


In  a  May  12. 1988  letter,  die  tribe 
asked  and  the  Service  proposes  to 
establish  the  following  regulations  on 
the  reservation  for  both  tribal  members 
and  nonmembers  for  the  1988-89  hunting 
season: 

A.  Ducks  (including  Mergansers) 

Season  Dates:  Earliest  opening  date 
and  longest  season  permitted  Pacific 
Flyway  States  under  final  Federal 
frameworks  to  be  announced. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks  to  be 
announced. 

B.  Canada  Geese  (season  closed  on 
other  geese) 

Season  Dates:  December  17-January 
8. 

Daily  Bag  and  Possession  Limits: 
Daily  limit  2.  Possession  limit  4. 

C.  Coot  and  Conunon  Moorhens 
(Gallinules) 

Season  Dates:  Same  as  for  ducks. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks  to  be 

announced. 

D.  Common  Snipe 

Season  Dates:  Same  as  for  ducks. 
Daily  Bag  and  Possession  Limits: 
Daily  limit  8.  Possession  Umit  18, 

E.  Band-tailed  Pigeons 

Season  Dates:  September  1- 
September  30. 

Daily  Bag  and  Possession  Limits: 
Daily  Umit  5.  Possession  limit  10. 

F.  Mourning  Doves  and  White-winged 
Doves 

Season  Dates:  September  1- 
September  30. 

Daily  Bag  and  Possession  Limits:  10 
mourning  and  white-wing  doves  in  the 
aggregate,  of  which  no  more  than  6  may 
be  white-winged  doves.  Possession  limit 
after  opening  day  is  20  mourning  and 
white-winged  doves  in  the  aggregate,  of 
which  no  more  than  12  may  be  white- 
winged  doves. 

G.  General  Conditions 

Tribal  members  and  nonmembers  will 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  Part 
20  regarding  shooting  hours  and  manner 
of  taking.  In  addition,  each  waterfowl 
hunter  16  years  of  age  or  over  must 
carry  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  face.  Special 


regulations  established  by  the  Navajo 
Nation  also  apply  on  the  reservation. 

3.  Shoshone-Bannock  Tribes.  Fort  Hall 
Indian  Reservation.  Fort  Hall,  Idaho 

Almost  all  of  the  Fort  Hall  Indian 
Reservation  is  trilnlly-owned.  The 
tribes  claim  full  wildhfe  management 
authority  throughout  the  reservation,  but 
the  Idaho  Fish  and  Game  Department 
has  disputed  tribal  jurisdiction, 
especially  for  hunting  by  nontribal 
members  on  reservation  lands  owned  by 
non-Indians.  As  a  compromise,  since 
1985,  the  Service  has  established  the 
same  waterfowl  hunting  regulations  on 
the  reservation  and  in  a  surrounding  off- 
reservation  State  zone.  Hie  regulations 
were  requested  by  the  tribes  and 
provided  for  different  season  dates  than 
in  the  remainder  of  the  State.  The 
Service  agreed  to  the  season  dates 
because  it  seemed  likely  that  they  would 
provide  some  additional  protection  to 
mallards  and  pintails,  and  the  State 
concurred  with  the  zoning  arrangement. 
The  Service  has  no  objection  to  the 
State's  use  of  this  zone  in  the  1988-.89 
hunting  season,  provided  the  duck  and 
goose  hunting  season  dates  are  the  same 
as  on  the  reservation.  The  Shoshone- 
Bannock  Tribes  have  requested  and  the 
Service  proposes  to  establish  the 
following  migratory  bird  bunting 
regulations  for  nontribal  members  on 
their  reservation  for  the  1988-89  hunting 
season: 

A.  Ducks  (including  Mergansers) 

Season  Length  and  Dates:  Same 
season  length  as  permitted  Pacific 
Flyway  States  under  final  Federal 
framework  to  be  announced.  If  79 
hunting  days  are  permitted,  as  in  1987- 
88,  tribal  season  would  run  continuously 
with  later  opening  and  earlier  closing 
closure  (e.g.,  tribal  season  in  1987-88 
was  October  10-December  27). 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Pacific  Flyway  States 
imder  final  Federal  frameworks  to  be 
announced. 

B.  Geese  (including  Canada,  Black 
Brant,  White-fronted  and  Snow) 

Season  Length  and  Dates:  Same 
season  length  as  permitted  Idaho  under 
final  Federal  frameworks  to  be 
announced.  If  86  days  are  permitted,  as 
in  1987-88,  tribal  season  would  nm 
continuously  with  later  opening  and 
earlier  closure  (e.g.,  tribal  season  in 
1987-68  was  October  lO-January  3). 
Tentatively,  tribal  duck  and  goose 
seasons  would  begin  on  same  date, 
preferably  a  Saturday. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Idaho  under  final 
Federal  framework  to  be  announced. 


C.  Coots 

Season  Length  and  Dates:  Same  as  for 
ducks. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks  to  be 
announced. 

D.  Common  Snipe 

Season  Length  and  Dates:  Same  as  for 
ducks. 

Daily  Bag  and  Possession  Limits:  8 
daily.  Possession  limit  16. 

E.  General  Conditions 

Nontribal  members  will  comply  with 
all  basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  State  (Duck 
Stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Shoshone-Bannock  Tribes  aslo  apply  on 
the  reservation. 

4.  White  Mountain  Apache  Tribe,  Fort 
Apache  Indian  Reservation,  Whiteriver, 
Arizona 

The  White  Mountain  Apache  Tribe 
owns  all  reservation  lands,  and  the  tribe 
has  recognized  full  wildlife  management 
authority.  In  a  June  7. 1988  letter,  the 
tribe  requested  a  continuous  waterfowl 
hunting  season  with  the  latest  closing 
date  and  longest  season  permitted  under 
final  Federal  frameworks  to  be 
announced.  The  tribe  requested  the 
same  daily  bag  and  possession  limits  for 
ducks  permitted  Pacific  Flyway  States 
and  the  same  bag  and  possession  limits 
permitted  Arizona  for  geese.  Season 
dates  and  bag  and  possession  limits  for 
band-tailed  pigeons  will  be  the  same  as 
established  by  Arizona  under  final 
Federal  frameworks.  Ilie  regulations 
will  apply  both  to  tribal  members  and 
nontribal  members. 

The  regulations  requested  by  the  tribe 
are  the  same  as  were  approved  last 
year,  and  die  Service  proposes  to 
establish  them  again  for  the  1988-89 
hunting  season. 

5.  Colorado  River  Indian  Tribes, 
Colorado  River  Indian  Reservation, 
Parker,  Arizona 

The  Colorado  River  Indian 
Reservation  is  located  in  Arizona  and 
California.  The  tribes  own  almost  all 
lands  on  the  reservation,  and  they  have 
full  wildlife  management  authority. 
Beginning  with  the  1985  hunting  season, 
the  Service,  as  requested  by  the  tribes, 
has  established  the  same  migratory  bird 
hunting  regulations  on  the  reservation  as 


in  the  Colorado  River  Zone  in 
California. 

In  a  June  6, 1988  proposal,  the  tribes 
requested  regulations  that  are  almost 
identical  to  those  approved  last  year.  As 
discussed  earlier,  however,  duck 
numbers  in  the  fall  likely  will  be  much 
smaller  than  last  year.  There  is  special 
concern  regarding  the  population  status 
of  pintails,  whose  numbers  have 
declined  alarmingly  in  recent  years,  as 
well  as  the  status  of  canvasbacks  and 
other  ducks.  Consequently,  while  the 
regulations  frameworks  for  these 
species  and  other  ducks  have  not  been 
announced,  it  may  be  necessary  to  set 
more  restrictive  regulations  in  die  1988- 
89  hunting  season.  Therefore,  the 
Service  proposes  to  establish  the  same 
migratory  hunting  regulations  on  the 
reservation  as  will  be  established  for 
California's  Colorado  River  Zone.  As  in 
the  past,  the  regulations  will  apply  both 
to  tribal  members  and  nonmembers. 

6.  Penobscot  Indian  Nation,  Old  Town, 
Maine 

Since  June  1985,  the  Service  has 
approved  a  general  migratory  bird 
hunting  season  for  both  tribal  members 
and  momnembers.  under  regulations 
adopted  by  the  State,  and  a  sustenance 
season  that  applied  only  to  tribal 
members.  At  the  Service's  request,  the 
tribe  has  monitored  black  dude  harvest 
during  each  sustenance  season  and  has 
confinned  that  is  is  negligible  in  size. 

In  a  June  2. 1988  proposal  the  tribe 
again  requested  special  regulations  for 
tribal  members  in  Penobscot  Indian 
Territory,  an  area  of  trust  lands  that 
includes  but  is  much  larger  than  the 
reservation.  The  tribe  proposed  a  1988- 
89  sustenance  hunting  season  of  75  days 
(September  17-November  30),  with  a 
daily  bag  limit  of  4  ducks,  including  no 
more  that  1  black  duck  and  2  wood 
ducks.  The  daily  bag  limit  for  geese 
would  include  3  Canada  geese,  3  snow 
geese,  or  3  in  the  aggregate.  When  the 
sustenance  and  Maine's  general 
waterfowl  season  overiap,  the  daily  bag 
limit  for  tribal  members  will  be  only  the 
larger  of  the  two  daily  bag  limits.  All 
other  Federal  regulations  will  be 
observed  by  tribal  members,  except  that 
shooting  hours  will  be  from  one-half 
hour  before  sunrise  to  one-half  after 
sunset.  Nontribal  members  hunting  on 
Penobscot  Indian  Territory  will  adhere 
to  the  waterfowl  hunting  regulations 
established  by  the  State  of  Maine. 

The  Service  notes  that  the  regulations 
requested  by  the  tribe  are  nearly 
identical  to  those  established  last  year 
and  proposes  to  approve  the  tribal 
request.  | 
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7.  Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin 

Since  1986,  various  bands  of  the  Lake 
Superior  Tribe  of  Chippewa  Indians 
have  exercised  judicially  recognized  off- 
reservation  hunting  rights  for  migratory 
birds  on  Wisconsin,  llie  specific 
regulations  were  established  by  the 
Service  in  consultation  with  the 
Wisconsin  Department  of  Natural 
Resources  and  the  Great  Lakes  Indian 
Fish  and  Wildlife  Commission  (which 
represents  the  various  bands).  Beginning 
in  1986.  die  Michigan  Department  of 
Natural  Resources  agreed  to 
accommodate  a  tribal  season  on  ceded 
lands  in  the  western  portion  of  the 
State's  Upper  Peninsula,  and  the  Service 
approved  special  regulations  for  tribal 
members  in  both  Michigan  and 
Wisconsin  during  the  1986-87  and  1967- 
88  hunting  seasons.  Last  year,  the  Great 
Lakes  Indian  Fish  and  Wildlife 
Commission  requested  and  the  Service 
approved  special  regulations  to  permit 
tribal  members  to  hunt  on  ceded  lands 
in  Minnesota,  as  well  as  in  Michigan 
and  Wisconsin.  The  States  of  Michigan 
and  Wisconsin  concurred  with  the 
regulations,  although  Wisconsin  officials 
raised  concern  about  the  possible 
effects  of  the  early  season  on  the  State's 
efforts  to  establish  local  breeding 
populations  of  Canada  geese,  especially 
at  Powell  Marsh.  Because  of  this 
concern,  during  the  1967-88  banting 
season,  the  tribes  agreed  to  certain 
regulatory  safeguards  on  the  Powell 
Marsh,  including  a  3-day  closure  prior  to 
the  beginning  of  the  Wisconsin  goose 
season.  Minnesota  did  not  concur  with 
the  proposed  regulations,  and  in 
meetings  and  correspondence,  stressed 
that  the  State  would  not  recognize 
Chippewa  Indian  hunting  rights  in 
Minnesota's  treaty  area  until  a  court 
with  jurisdiction  over  the  State 
acknowledges  and  defines  the  extent  of 
these  rights.  The  Service  acknowledged 
the  State's  concern  but  pointed  out  that 
the  United  States  Government  has 
recognized  the  Indian  hunting  rights 
decided  in  the  Voigt  case,  and  that 
acceptable  hunting  regulations  have 
been  negotiated  successfully  in  both 
Michigan  and  Wisconsin,  even  though 
the  Voigt  decision  did  not  specifically 
address  ceded  land  outside  Wisconsin. 
The  Service  pointed  out  further  that  this 
was  appropriate  because  the  treaties  in 
question  cover  ceded  lands  in  Michigan 
(and  Minnesota),  as  well  as  in 
Wisconsin.  Consequently,  in  view  of  the 
above,  and  the  fact  that  the  tribal 
harvest  was  expected  to  be  small,  the 
Service  approved  special  regulations  for 
the  1987-88  hunting  season  on  ceded 
Innds  in  all  three  States. 


On  May  18. 1988,  the  Great  Lakes 
Indian  Fish  and  Wildlife  Commission 
again  requested  special  regulations,  and 
copies  of  the  proposal  were  mailed  to 
officials  in  the  affected  States  of 
Michigan.  Minnesota,  and  Wisconsin. 
The  proposed  regulations  are  shown 
below.  "They  are  similar  to  those 
established  in  previous  years,  except 
that  the  daily  bag  limit  for  coots  In 
Miimesota  and  Wisconsin  will  be  20 
instead  of  15,  Wisconsin  duck  season 
dates  also  would  apply  in  Miimesota, 
and  there  would  be  no  three-day  closure 
on  Powell  Marsh  prior  to  the  opening  of 
the  Wisconsin  goose  season. 

In  a  June  24, 1988  letter,  the  Wisconsin 
Department  of  Natural  Resources  raised 
several  concerns  regarding  the  proposed 
regulations  and  asked  that  the  Voigt 
Task  Force  of  the  Great  Lakes  Indian 
Fish  and  Wildlife  Commission  and  the 
State  negotiate  an  agreement  for  the 
upcomii^  waterfowl  season  similar  to 
those  entered  into  during  the  previous 
three  years.  The  Service  has  no 
objection  to  most  of  the  regulations 
requested  by  the  Great  Lakes  Indian 
Fish  and  Wildlife  Commission  for  the 
the  upcoming  hunting  season  and 
proposes  of  establish  all  of  them,  except 
those  relating  to  duck  hunting  season 
dates  in  Miimesota  and  Wisconsin.  As 
pointed  out  earlier  in  this  document,  the 
fall  flight  of  ducks  is  expected  to  be 
much  smaller  than  usual  this  year,  and 
Federal  farmeworks  for  State  hunting 
regulations  likely  will  be  more 
restrictive  than  was  the  case  in  the 
1987-88  season.  Consequentiy,  as  a 
conservation  measure,  the  Service 
believes  that  some  reduction  in  tribal 
hunting  activity  and  duck  harvest  is 
needed.  The  Service  intends  to  consult 
with  tribal  and  Wisconsin  officials  and 
reach  a  prompt  and  mutually  acceptable 
agreement  on  duck  hunting  season  dates 
prior  to  the  1986-69  hunting  season. 

The  State  of  Michigan  raised  no 
objections  to  the  hunting  regulations 
requested  for  ceded  lands  in  the  State's 
Upper  Peninsula.  However,  in  a  June  23, 
1988  letter  from  the  Minnestoa 
Department  of  Natural  Resources,  Roger 
Holmes,  Wildlife  Section  Chief,  stated 
that  the  State  is  opposed  to  specail 
migratroy  bird  hunting  regulations  for 
Chippewa  Indians  on  ceded  lands  in 
Minnesota.  In  the  letter,  he 
acknowledged  that  the  Minnesota 
Chippewa  Tribe  has  established  the 
right  to  hunt  on  certain  reservations  free 
of  State  interference.  However,  Mr. 
Holmes  expressed  the  opinion  that  this 
right  does  not  extend  to  ceded  lands  in 
Minnesota  or  to  hunting  migratoiy  birds 
outside  of  the  Federal  frameworks,  llie 
Service  notes  the  continued  opposition 


of  Minnesota  to  special  seasons  on 
ceded  lands  in  die  State  but  believes 
that  they  are  appropriate  if  carefully 
regulated.  Accordingly,  the  Service 
intends  to  consult  further  with 
Minnesota  State  officials  and  tribal 
representatives  with  the  aim  of  striving 
for  agreement  on  off-reservation  hunting 
regulations  for  the  1988-89  hunting 
season. 

A.  Ducks 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Begin  September  19. 
End  with  closure  of  Wisconsin  State 
season. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Wisconsin  under 
final  Federal  frameworics  to  be 
announced. 

Michigan  Zone:  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  permitted  Michigan  under  final 
Federal  frameworics  to  be  announced. 

Special  Scaup — only  Season 

Wisconsin  and  Minnesota  Zones: 
Same  dates,  season  length,  and  daily 
bag  and  possession  limits  permitted 
Wisconsin  under  final  Federal 
frameworks  to  be  announced. 

Michigan  Zone:  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  permitted  Michigan  under  final 
Federal  frameworks. 

B.  Canada  Geese 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Begin  September  19. 
End  with  closure  of  Wisconsin  duck 
season. 

Daily  Bag  and  Possession  Limits:  3 
daily.  Possession  limit  6. 

Michigan  Zone 

Season  Dates:  Same  dates  and  season 
length  permitted  Michigan  under  final 
Federal  frameworks  to  be  announced. 

Daily  Bag  and  Possession  Limits:  3 
daily  Possession  limit  6. 

C.  Other  Geese  (Blue,  Snow,  and  White- 
fronted  Geese 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Begin  September  19. 
End  with  closure  of  Wisconsin  duck 
season. 

Daily  Bag  and  Possession  Limits: 
Same  as  permitted  Wisconsin  under 
final  Federal  frameworks  to  be 
announced. 

Michigan  Zone:  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  permitted  Midiigan  under  final 
frameworks  to  be  announced. 
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D.  Coots  and  Common  Moorhens 
(Common  Gallinule) 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Begin  September  19. 
End  with  closure  of  Wisconsin  duck 
season. 

Daily  Bag  and  Possession  Limits:  20 
daily,  singly  or  in  the  aggregate. 
Possession  limit  40. 

Michigan  Zone:  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  permitted  Michigan  under  final 
Federal  frameworks  to  be  announced. 

E.  Sora  and  Vii^nia  Rails 
Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Begin  September  19. 
End  with  closure  of  Wisconsin  duck 
season. 

Daily  Bag  and  Possession  Limits:  25 
daily,  singly  or  in  die  aggregate. 
Possession  limit  2S. 

Michigan  Zone:  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  permitted  Michigan  under  final 
Federal  frameworks  to  be  announced. 

F.  Common  Snipe 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Begin  September  19. 
End  with  closure  of  Wisconsin  duck 
season. 

Daily  Bag  and  Possession  Limits:  8 
daily.  Possession  limit  16. 

Michigan  Zone:  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  permitted  Midiigan  under  final 
Federal  frameworics  to  be  announced. 

G.  Woodcock 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  September  10- 
November  14. 

Daily  Bag  and  Possession  Limits:  5 
daily.  Possession  limit  10. 

Michigan  Zones:  Same  dates,  season 
length,  and  daily  bag  and  possession 
limits  permitted  Michigan  under  final 
Federal  frameworks  to  be  announced. 

H.  General  Conditions 

1.  While  hunting  waterfowl  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  hunting  permit. 

2.  Tribal  members  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations,  50  CFR  Part  20,  and 
shooting  hour  regulations,  50  CFR  Part 
20,  Subpart  K. 

3.  Nontoxic  shot  will  be  required  for 
all  off-reservation  hunting  by  tribal 
members  of  waterfowl,  coots,  moorhens, 
and  gallinules. 

4.  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 


5.  Wisconsin  Zone.  Tribal  members 
will  comply  wiUi  NR  10.09{1)(8)  (2)  and 
(3),  Wis.  Adm.  Code  (shotshells),  sec. 
NR  10.12(1)(C),  Wis.  Adm.  Code 
(shooting  from  structures),  sec.  NR 
10.12(lKg),  Wis.  Adm.  Code  (decoys), 
and  sec.  29.27  Wis.  Stats,  (duck  blinds). 
The  Canada  goose  season  at  Powell 
Marsh  will  begin  on  September  19.  A 
tribal  quota  of  25  Canada  geese  will  be 
in  effect  until  September  25,  or  until 
daily  censuses  by  Great  Lakes  Indian 
Fish  and  Wildlife  Commission  or 
Wisccmsin  Department  of  Natural 
Resources  employees  indicate  that  at 
least  300  Canada  geese  are  in  the  area, 
whichever  comes  first.  If  the  tribal  quota 
is  reached  before  September  25  or 
before  300  Canada  geese  are  present. 
Powell  Marsh  will  be  closed  to  tribal 
hunting  until  September  25.  Hiereaffer. 
the  tribal  season  will  resume  without  a 
quota  and  with  a  daily  bag  limit  of  3 
Canada  geese. 

6.  Minnesota  Zone.  Tribal  members 
will  comply  with  M.S.  100.29,  Subd.  18 
(duck  blinds  and  decoys). 

7.  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member's  primary 
residence.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  oo-reservation.  In  Wisconsin, 
such  tagging  will  comply  with  sec.  NR 
19.12.  Wis.  Adm.  Code.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 

8.  Confederated  Salish  and  Kootenai 
Tribes,  Flathead  Indian  Reservation, 
Pablo,  Montana 

Last  year,  publication  of  special 
migratory  bird  hunting  regulations  for 
the  Flathead  Indian  Reservation  was 
delayed  because  of  jurisdictional 
questions  concerning  regulation  of 
hunting  by  nontribal  members  on 
reservation  lands  owned  by  non- 
Indians.  However,  the  tribes  and  the 
State  of  Montana  eventually  reached 
agreement  for  the  1987-1988  hunting 
season,  and  the  Service  published  the 
regulations  in  the  November  10, 1987 
Federal  Register  (52  FR  43308). 

In  a  proposal  received  May  24, 1988, 
the  Confederated  Salish  and  Kootenai 
Tribes  requested  special  waterfowl 
hunting  regulations  for  the  reservation 
for  the  1986-89  hunting  season.  The 
proposal  requested  the  same  waterfowl 
and  coot  hunting  regulations  that  will  be 
established  for  the  Pacific  Flyway 


portion  of  Montana  and  included 
provision  for  the  customary  eariy 
closure  of  the  goose  season  on  a  portion 
of  the  reservation. 

In  a  June  24, 1988  letter,  James  W. 
Flynn,  Director,  Mcmtana  Department  of 
Pish,  Wildlife  and  Parks,  stated  that  the 
Confederated  Salish  and  Kootenai 
Tribes  and  the  State  of  Montana  are 
working  toward  a  long-term  agreement. 
In  his  letter,  Mr.  Flyim  stressed  that 
there  were  some  minor  differences  to  be 
resolved  but  that  he  is  t^nfident  that 
they  can  be  worked  out  as  they  were 
last  year  so  that  regulations  throughout 
the  reservation  are  uniform  and 
enforcement  is  by  mutual  consent. 

The  Service  is  pleased  that 
negotiations  between  the  Confederated 
Salish  and  Kootenai  Tribes  and 
Montana  are  progressing  satisfactorily 
and  urges  that  agreement  be  reached  in 
time  to  include  the  1 986-89  migratory 
bird  hunting  regulations  for  the  Flathead 
Indian  Reservation  in  the  final  rale 
scheduled  for  publication  in  mid-August. 

Public  Comment  Invited 

Based  on  the  resolts  of  recendy 
completed  migratory  game  bird  studies, 
end  having  due  consideration  for  any 
data  or  vietvs  submitted  by  interested 
parties,  this  proposed  rulemaking  may 
result  in  the  adoption  of  special  hunting 
regulations  beginning  as  eariy  as 
September  1, 1986  on  certain  Federal 
Indian  reservations,  off-reservation  trust 
lands,  and  ceded  lands.  Taking  into 
account  both  reserved  hunting  rights 
and  the  degree  to  which  tribes  have  full 
wildlife  management  authority,  the 
regulations  for  tribal  or  for  both  tribal 
members  and  nontribal  members  may 
differ  from  those  established  by  States 
in  which  the  reservations,  off- 
reservation  trust  lands,  and  <%ded  lands 
are  located.  The  regulations  will  specify 
open  season,  shooting  hours,  and  bag 
and  possession  limits  for  rails,  gallinules 
(including  moorhen),  woodcodc, 
common  snipe,  band-tailed  pigeons, 
mourning  doves,  white-winged  doves, 
ducks  (including  mergansers),  and  geese. 

The  Director  intends  that  finally 
adopted  rules  be  as  responsive  as 
possible  to  all  concerned  interests. 
Therefore,  he  desires  to  obtain  the 
comments  and  suggestions  on  these 
proposals  from  the  public,  other 
concerned  governmental  agencies,  tribal 
and  other  Indian  organizations,  and 
private  interests,  and  he  will  take  into 
consideration  the  comments  received. 
Such  comments,  and  any  additional 
information  received,  may  lead  the 
Director  to  adopt  final  regulations 
differing  from  these  proposals. 
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Special  circumstances  in  the 
establishment  of  these  regulations  limit 
the  amount  of  time  that  the  Service  can 
allow  for  public  comments.  Two 
considerations  compress  the  time  in 
which  this  rulemaking  process  must 
operate:  the  need,  on  the  one  hand,  for 
tribes  and  the  Service  to  establish  final 
regulations  before  September  1, 1968, 
and  on  the  other  hand,  the 
unavdilability  before  late  July  of  specific 
reliable  data  on  this  year's  status  of 
waterfowl.  Therefore,  the  Service 
believes  that  to  allow  a  comment  period 
past  August  8, 1988  is  contrary  to  the 
public  interest. 

Coounent  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Director.  (FWS/ 
MBMO).  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  Room  538, 
Matomic  Building.  Washington,  DC 
20240.  Comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  at  the  Service's 
Office  of  Migratory  Bird  Management  in 
Room  536,  Matomic  Building,  1717  H 
Street,  NW.  Washington.  DC  20240.  All 
relevant  comments  on  the  proposals 
received  no  later  than  August  8. 1988 
will  be  considered. 

NEPA  Consideratioii 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6, 1975.  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975,  (40  FR 
25241).  A  supplemen't  to  the  fmal 
environmental  statement  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 


14)".  was  nied  on  June  9, 1988,  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16, 1988  (53 
FR  22582)  and  June  17. 1988  (53  FR  22727). 
In  addition,  an  August  1985 
environmental  assessment  entitled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  Service. 

Nontoxic  Shot  Regulations 

On  December  14, 1987  (at  53  FR 
47428),  the  Service  proposed  nontoxic 
shot  zones  for  the  1988-89  waterfowl 
hunting  season.  This  proposed  rule  was 
sent  to  all  affected  tribes  and  to  Indian 
organizations  for  comment.  The  final 
rule  on  nontoxic  shot  zones  for  the  1988- 
89  hunting  season  was  published  on 
June  28, 1988  in  the  Federal  Register  (53 
FR  24284).  All  of  the  proposed  hunting 
regulations  covered  by  this  proposed 
rule  are  in  compliance  with  the  Service's 
nontoxic  shot  restrictions. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that,  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
(and)  shall  insure  that  any  action 
authorized,  funded  or  carried 
out  *  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat  *  *  *." 
Consequently,  the  Service  has  initiated 
section  7  consultation  under  the 
Endangered  Species  Act  for  the 
proposed  hunting  seasons  on  Federal 
Indian  reservations  and  ceded  lands. 

Regulatory  Flexibility  Act,  Executive 
Order  12291.  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March  9, 
1986  (53  FR  7702),  the  Service  reported 
measiu^s  it  had  undertaken  to  comply 
with  requirements  of  the  Regulatory 


Flexibility  Act  and  the  Executive  Order. 
These  included  preparing  a 
Determination  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis  and 
publication  of  a  summary  of  the  latter. 
These  regulations  have  been  determined 
to  be  major  under  Executive  Order 
12291.  and  they  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act.  This 
determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  on  request  from  the  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service.  Room  536, 
Matomic  Building.  Washington.  DC 
20240.  As  noted  in  the  Federal  Register. 
the  Service  plans  to  issue  its 
Memorandum  of  Law  for  migratory  bird 
hunting  regulations  at  the  same  time  the 
first  of  the  annual  hunting  niles  is 
completed.  This  rule  does  not  contain 
any  information  collection  requiring 
approval  by  OMB  under  44  U.S.C.  3504. 

Authorship 

The  primary  author  of  this  proposed 
rulemaking  is  Fant  W.  Martin.  Office  of 
Migratory  Bird  Management,  working 
under  the  direction  of  RoUin  D. 
Sparrowe.  Chief. 

List  of  Subjects  in  SO  CFR  Part  20. 

Exports.  Hunting.  Imports. 
Transportation.  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1988-88  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3. 1918 
(40  Stat.  755;  16  U.S.C.  703  et  seq.).  as 
amended. 

Date:  July  19. 1988. 
Susan  Races, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  88-16519  Filed  7-21-88;  8:45  ana] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  othef  than  mies  or 
proposed  rules  that  are  appltcable  to  the 
public.  Notices  of  hearings  and 
investigations,  comminee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  furKtions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Agricultural  Biotechnology  Research 
Advisory  Committee,  Working  Group 
on  Biocontainment;  Change  of  Meeting 
Place 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October, 
1972  (Pub.  L.  92-463.  86  Stat.  770-776), 
the  U.S.  Department  of  Agriculture 
(USDA).  Science  and  Education, 
announces  the  following  change  in 
meeting  place  of  the  working  group  on 
biocontainment  of  the  Agricultural 
Biotechnology  Research  Advisory 
Committee  (ABRAC). 

In  the  Federal  Register  of  July  11, 1988 
(53  FR  26094),  the  USDA  published  a 
notice  announcing  the  time  and  place  for 
a  meeting  of  the  Working  Group  on 
Biocontainment  of  the  ABRAC.  This 
notice  announces  a  change  in  the 
meeting  place  of  the  Working  Group  on 
Biocontainment  as  announced  in  the 
previous  notice.  The  time  of  the  meeting 
is  unchanged. 

The  Working  Group  on 
Biocontainment  will  meet  at  the  U.S. 
Department  of  Agriculture,  Conference 
Room  338-C,  Aerospace  Building,  901  D 
Street  SW.,  Washington.  DC  20024  on 
August  11-12, 1988.  from  approximately 
9:00  a.m.  to  5:00  p.m.  on  August  11,  and 
approximately  9:00  a.m.  to  adjournment 
at  approximately  3:00  p.m.  on  August  12 
to  discuss  biological  containment  and 
confinement  in  agriculture 
biotechnology  research. 

This  working  group  meeting  is  open  to 
the  public.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Further  information  may  be  obtained 
from  Dr.  Alvin  L.  Young,  Executive 
Secretary,  Agricultural  Biotechnology 
Research  Advisory  Committee,  Office  of 
Agricultural  Biotechnology,  Room  321- 
A.  Administration  Building.  14th  Street 
and  Independent  Avenue  SW.. 


Washington,  DC  20250,  telephone  (202) 
447-9165. 

Date:  July  14, 1988. 
Orviile  G.  Bentiey. 

Assistant  Secretary.  Science  and  Education. 
[FR  Doc.  88-16528  Filed  7-21-88;  8:45  amj 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  88-114] 

Boll  Weevil  Eradication  Programmatic 
Environmental  Impact  Statement 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  This  document  advises  the 
public  that  the  Animal  and  Plant  Health 
Inspection  Service  intends  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Federal/cooperative  Boll  Weevil 
Eradication  program.  This  document 
also  requests  comments  and  gives  notice 
of  scoping  meetings,  to  allow  for  public 
involvement  in  the  scoping  process  as 
the  first  step  in  the  development  of  the 
EIS.  The  impacts  on  the  environment  of 
the  eradication  of  boll  weevil  will  be 
evaluated  in  the  EIS. 
DATES:  Written  comments  must  be 
received  by  September  2. 1988.  Scoping 
meetings  concerning  issues  al^ecting  the 
development  of  the  EIS  will  be  held  in 
Montgomery,  Alabama,  on  August  1, 
1988;  in  Lubbock.  Texas,  on  August  3, 
1988;  and  in  Phoenix,  Arizona,  on 
August  5. 1988. 

ADDRESSES:  Send  an  origianl  and  two 
copies  of  written  comments  concerning 
issues  to  be  addressed  during 
development  of  the  EIS  to  Michael  T. 
Werner,  Environmental  Specialist, 
Biotechnology  and  Environmental 
Coordination  Staff  (BECS),  APHIS, 
USDA,  Room  406,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  Maryland 
20782.  Please  state  that  your  comments 
refer  to  Docket  No.  88-114.  Comments 
received  may  be  inspected  at  Room  1147 
of  the  U.S.  Department  of  Agriculture, 
12th  and  Independence  Avenue,  SW., 
Washington,  DC  20250,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  The  scoping  meetings 
will  be  held  at  the  following  locations: 
(1)  Alabama  Department  of  Agriculture, 
Richard  Beard  Building,  1445 


BEST  COPY  AVAILABLE 


Congressman  W.L.  Dickerson  Drive, 
Montgomery.  Alabama  36193  on  August 
1, 1988;  (2)  city  of  Lubbock  Civic  Center. 
1501  6th  Street.  Lubbock,  Texas  79401  on 
August  3. 1988;  and  (3)  Cooperative 
Agricultural  Extension  Service,  4341 
East  Broadway,  Phoenix.  Arizona  85040, 
on  August  5. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  T.  Werner,  Environmental 
Specialist.  BECS.  APHIS,  USDA.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  Maryland  20782,  301-436- 
7602. 

SUPPUEMENTARY  INRMIMATION:  This 

document  requests  comments  and  gives 
notice  of  scoping  meetings  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  allow  tiie  public 
involvement  in  the  scoping  process  as 
the  first  step  in  the  development  of  a 
programmatic  enviroiunental  impact 
statement  (EIS)  for  the  Federal/ 
cooperative  Boll  Weevil  Eradication 
program.  Accordingly,  comments  at  the 
scoping  meetings  and  written  comments 
by  mail  are  invited  from  the  public;  fi-om 
Federal,  State,  and  local  agencies  that 
have  an  interest  in  APHIS  or  related 
programs;  and  fit)m  Federal  and  State 
agencies  that  have  either  jurisdiction  by 
law  or  special  expertise  regarding  any 
national  program  issue  or  environmental 
impact  that  should  be  discussed  in  the 
EIS. 

Scoping  Process/Procedures  for  Seeding 
Meetings 

The  initial  step  in  the  process  of  EIS 
development  is  scoping.  Scoping 
includes  solicitation  of  public 
involvement  in  the  form  of  either  written 
or  oral  comments,  and  evaluation  of 
those  comments.  This  process  is  used 
for  determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  the  Federal/ 
cooperative  Boll  Weevil  Eradication 
program. 

A  representative  of  APHIS  will 
preside  at  the  scoping  meetings,  where 
comments  will  be  taken  concerning  any 
issue  that  would  be  relevant  for 
consideration  during  preparation  of  the 
EIS.  Interested  persons  may  appear  and 
be  heard  in  person  or  by  attorney  or 
other  representative. 

Each  meeting  will  begin  at  9:00  a.m. 
and  is  scheduled  to  end  at  4:00  p.m., 
local  time.  However,  a  meeting  may  be  ', 
ended  earlier  if  all  persons  who  are        j 
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present  and  who  have  requested  an 
opportunity  to  speak  have  been  heard. 
Persons  who  wish  to  speak  should 
register  with  the  presiding  officer  before 
the  meeting.  Pre-meeting  registration 
will  be  conducted  at  each  meeting 
location  from  8  a.m.  to  9:00  a.m.  on  the 
meeting  date.  Registered  persons  will  be 
heard  in  the  order  of  their  registration. 
However,  other  persons  who  wish  to 
speak  at  the  meeting  will  be  afforded 
that  opportunity  after  the  registered 
persons  have  been  heard.  It  is  requested 
that  three  copies  of  any  written 
statements  that  are  presented  be 
provided  to  the  presiding  officer  at  the 
meeting.  If  the  number  of  preregistered 
persons  and  other  participants  at  the 
meeting  warrants,  the  presiding  officer 
may  limit  the  time  for  each  presentation 
in  order  to  allow  everyone  wishing  to 
speak  an  opportunity  to  be  heard. 

Background 

The  boll  weevil  was  introduced  to  the 
United  States  in  1892  near  Brownsville, 
Texas.  From  that  point  of  introduction 
the  weevil  spread  quickly,  and  by  1922, 
it  had  completely  infested  a  region 
known  since  then  as  the  Boll  Weevil 
Belt.  This  area  involves  nearly  11  million 
acres  of  cotton. 

As  the  boU  weevil  spread  eastward 
and  westward  from  its  point  of  origin,  it 
caused  more  damage  than  any  other 
cotton  pest.  It  is  currently  the  most 
important  agricultural  pest  in  the  United 
States,  responsible  for  more  than  $300 
million  in  annual  losses  and  control 
costs  for  cotton.  The  damage  caused  by 
the  boll  weevil  and  other  pests  has  been 
estimated  to  be  7  to  20  percent  of  the 
U.S.  crop. 

In  infested  areas,  economic  losses  can 
be  prevented  only  by  intensive  use  of 
chemicals  by  growers.  Frequently,  these 
chemicals  must  be  applied  repeatedly 
throughout  the  growing  season  to 
control  weevils  and  any  resulting 
secondary  pests.  Within  the  proposed 
program  area,  the  boll  weevil  may  be 
indirectly  responsible  for  much  of  the 
damage  caused  by  the  bollworm 
[HeUothis  zea.  Boddie),  the  tobacco 
budworm  (HeUothis  virescens. 
Fabricus),  and  spider  mites,  because 
insecticides  used  to  control  the  boll 
weevil  destroy  many  of  the  natural 
enemies  of  these  species.  This,  in  turn, 
often  results  in  hi^ier  crop  losses  and 
even  more  intensive  use  of  insecticides 
to  protect  the  crop  from  these  pests.  This 
boll  weevil  cycle  results  in  very  few 
grower  options  for  using  pest 
management  control  strategies  against 
other  pests. 

APHIS  initiated  a  Boll  Weevil 
Eradication  Trial  in  North  Carolina  and 
Virginia  during  1978  through  1982.  That 


trial  demonstrated  that  boll  weevil  can 
be  eradicated,  and,  further,  that  the 
eradication  of  the  boll  weevil  can  also 
increase  the  value  of  land  not  previously 
planted  for  cotton  production.  The 
success  of  this  trial  program  on  nearly 
40,000  acres  resulted  in  program 
expansion  to  other  cotton  producing 
areas.  A  significant  benefit  of  the 
program  is  the  decline  in  cotton 
insecticide  application  for  the 
eradication  zone  following  the  program. 
The  decline  in  pesticide  usage  was 
estimated  to  be  55  percent.  In  the  buffer 
zone,  that  area  immediately  outside  of 
the  eradication  zone,  private  insect 
control  expenditures  also  declined  by 
about  14  percent. 

APHIS  has  cooperated  in  three 
isolated  Boll  Weevil  Eradication 
programs:  Southeast  Texas  High  Plains, 
and  Southwest.  Because  of  the  need  to 
protect  control  areas  from  reinfestation, 
APHIS  has  cooperated  with  the 
Government  of  Mexico  to  control  boll 
weevil  in  Mexican  cotton  fields  adjacent 
to  the  U.S.  border.  Because  of  the 
success  of  the  trial  program  and  the 
relative  success  of  the  three  cooperative 
programs,  and  the  desire  to  instill  more 
uniformity  in  the  boll  weevil  eradication 
effort  APHIS  proposes  to  implement  a 
boll  weevil  eradiction  effort  that  covers 
the  entire  Boll  Weevil  Belt  The  scope  of 
that  program,  and  the  multi-year  nature 
of  the  endeavor,  triggers  the  need  for  a 
comprehensive,  programmatic  EIS. 

Altematives 

The  following  alternative  methods  of 
control  for  boll  weevil  are  to  be 
considered  in  the  EIS:  (1)  No  Action;  (2) 
Sterile  Insect  Technique  (SIT);  (3) 
Cultural:  (4)  Chemical;  (5)  Integrated 
Pest  Management  (IPM):  (6)  Limited 
Federal  intervention,  such  as  provision 
of  guidance  for  instruction  to  growers 
concerning  management  practices, 
including  avoiding  planting  cotton  near 
sensitive  areas;  (7)  Direct  Subsidy  to 
cotton  growers  to  control  boll  weevils 
with  Federal  guidance  as  to  control 
practices;  and  (8)  Boll  weevil 
suppression. 

Major  Issues 

The  following  are  some  of  the  major 
issues  to  be  discussed  in  the  EIS: 

(1)  Impacts  of  the  altematives  on  the 
biological  environment  including  target 
and  nontarget  species; 

(2)  Impacts  of  the  altematives  on  the 
physical  environment,  including  soil, 
water  quality,  and  air  quality. 

(3)  Impacts  of  the  alternatives  on 
other  aspects  of  the  human  environment, 
such  as  wilderness  areas,  domestic 
animals,  recreation,  public  health  and 


safety,  the  cultural  environment,  public 
attitudes,  energy,  and  the  economy. 

Preparation  of  EIS 

Following  scoping,  a  draft 
programmatic  EIS  will  be  developed.  A 
"notice  of  availability"  will  be  published 
in  a  subsequent  Federal  Register  notice. 

Done  in  Washington,  DC,  this  19(h  day  of 
fuly  1988. 
Larry  B.  Slagia, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc  88-16675  Filed  7-21-88;  8:45  amj 
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Federal  Grain  Inspection  Service 
Advisory  Committee  Meeting 

Pursuant  to  the  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463).  a  notice 
is  hereby  given  of  the  following 
committee  meeting: 

Name:  Federal  Grain  Inspection 
Service  Advisory  Conunittee. 

Date:  August  12, 198a 

Place:  Butler  Square  West  5th  Floor, 
100  North  Sixth  Street  Minneapolis, 
Minnesota  55403. 

Time:  8:30  a.m. 

Purpose:  To  provide  advice  to  the 
Administrator  of  the  Federal  Grain 
Inspection  Service  on  the  efficient  and 
economical  implementation  of  the  U.S. 
Grain  Standards  Act  of  1976  and  to 
assure  the  normal  movement  of  grain  in 
an  orderly  and  timely  manner. 

The  agenda  includes:  (1)  Grandy 
Amendment  conceming  export 
condition  of  grain;  (2)  end-use  value 
report;  (3)  updates  on  oil  and  protein 
content  in  soybeans.  CuSum,  and  wheat 
classification;  (4)  Grain  Insect 
Interagency  Task  Force  report;  (5) 
financial  matters:  (6)  FGIS  mission  and 
strategic  plaiming;  and  (7)  other  matters. 

The  meeting  will  be  open  to  the 
public.  Pubhc  participation  will  be 
limited  to  written  statements  unless 
otherwise  requested  by  the  Committee 
Chairman.  Persons,  other  than  members, 
who  wish  to  address  the  Committee  at 
the  meeting  or  submit  written 
statements  before  or  at  the  meeting 
should  contact  W.  Kirk  Miller. 
Administrator,  FGIS,  U.S.  Department  of 
Agriculture,  P.O.  Box  96454, 
Washington,  DC  20090-6454,  telephone 
(202)  382-0219. 

Dated:  )uly  18. 1988 
W.  iCirk  MUW. 
Administrator. 

IFR  Doc.  8ft-18e01  Filed  7-21-88:  8:45  amj 
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Forest  Service 


Kenai  Management  Area  Analysis 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  The  Department  of 
Agriculture.  Forest  Service  will  prepare 
an  environmental  impact  statement  for 
proposed  activities  to  occur  under 
Management  Area  Analysis  for  the 
Kenai  Management  Areas  on  the 
Chugach  National  Forest,  Alaska. 
DATE:  Comments  conceming  the  scope 
of  the  analysis  should  be  received  by 
September  12. 1988. 
ADDRESSES:  Written  comments  and 
suggestions  conceming  the  scope  of  the 
analysis  must  be  sent  to  Dalton  Du  Lac, 
Forest  Supervisor,  Chugach  National 
Forest,  201  E.  Ninth  Avenue,  Anchorage, 
AK  99501. 
FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Fred  Patten,  Forest 
Planner,  Chugach  National  Forest  201  E. 
Ninth  Avenue.  Anchorage,  Alaska 
99501,  phone  907-271-2557. 
SUPPLEMENTARY  INFORMATION:  The 
Chugach  National  Forest  Land  and 
Resource  Management  Plan  was 
completed  in  July  1984.  A  Settlement 
Agreement  to  the  appeal  of  the  Forest 
Plan  was  signed  November  26, 1985. 
That  Settlement  Agreement  requires 
completion  of  Management  Area 
Analysis  for  each  of  the  nine 
management  areas  in  the  Forest  Plan. 
The  Settlement  Agreement  called  for 
Management  Area  Analysis  to  be  tiered 
to  the  Forest  Plan  EIS,  be  consistent 
with  the  terms  of  the  Agreement  and 
may  result  in  an  amendment  or  revision 
of  the  Forest  Plan  pursuant  to  36  CFR 
219.10  (e),  (f)  or  (g)  (1987). 

Management  Area  Analysis  will 
further  specify  if.  how,  when  and  where 
management  activities  specified  by  area 
in  the  Forest  Plan  are  to  be  implemented 
for  the  life  of  the  current  Plan.  Resource 
information  needed  to  manage  these 
Forest  lands  will  be  evaluated  and 
updated  where  possible  and  appropriate 
80  that  cumulative  effects  of  proposed 
management  activities  can  be  estimated. 

Specific  topics  to  be  addressed  in  the 
Management  Area  Analysis  include; 
minerals  area  management,  recreation 
opportunities,  timber  management 
including  salvage  of  beetle  killed  trees, 
wildlife  and  fisheries  habitat 
improvement  opportunities,  subsistence 
requirements  set  forth  in  section  810  of 
ANILCA,  transportation  planning. 


effects  of  land  selections  on  the 
Management  Areas,  additional 
standards  and  guidelines  and 
environmental  impacts  of  proposed 
activities. 

A  range  of  alternatives  for  the 
Management  Area  will  be  considered. 
One  of  them  will  be  no  further 
development  in  the  area.  Public 
participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  state,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 
The  scoping  process  will  include: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  altematives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternative  (i.e.  direct  indirect  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  September  1, 1989.  At 
that  time  EPA  will  publish  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  (DEIS) 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  reviewers  participate  at  that  time. 
To  be  most  helpful,  comments  on  the 
DEIS  should  be  as  specific  as  possible 
and  may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
altematives  discussed  (see  the  Council 
on  Environmental  Quality  (CEQ) 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition  Federal  Court 
decisions  have  established  that 
reviewers  of  DEIS's  must  stmcture  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 


reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC.  435  U.S.  519,  553  (1978).  NEPA 
case  law  supports  the  proposition  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  (FEIS).  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  {E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

After  the  comment  period  ends,  the 
comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement  (FEIS).  The  FEIS  is 
scheduled  to  be  completed  by  December 
1988.  The  Forest  Service  is  required  to 
respond  in  the  FEIS  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and 
rationale  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  appeal  under 
36  CFR  211.18. 

Date:  luly  13, 1988. 

JanDeleo, 

Acting  Forest  Supervisor. 

[FR  Doa  88-16507  Filed  7-21-88;  8:45  am] 

BIUJNG  CODE  M10-11-lf 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

Electronic  Instrumentation  Technical 
Advisory  Committee;  Partially  Close 
Meeting 

A  meeting  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee  will  be  held  August  17  and 
18, 1988,  in  the  Herbert  C.  Hoover 
Building,  14th  &  Constitution  Avenue 
NW.,  Washington.  DC. 

The  August  17  meeting  will  convene  in 
Room  B-841  at  9:00  a.m.  On  August  18, 
the  meeting  will  reconvene  at  9:00  a.m. 
and  continue  to  its  conclusion  in  Room 
B-841  of  the  Herbert  C.  Hoover  Building. 
The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
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applicable  to  electronics  and  related 
equipment  and  technology. 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Public  discussion  on  any  other 
matters  related  to  activities  of  the 
Electronic  Instrumentation  Technical 
Advisory  Committee. 

Comments  should  consider  the  need 
for  revision  (strengthening,  relaxation  or 
decontrol)  of  the  current  regulations 
based  on  technological  trends,  foreign 
availability  and  national  security. 

Executive  Session 

4.  Discussion  on  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classiHed 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  pubic  meetings  found  in 
section  10  (a)(1)  and  (a)(3).  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628.  U.S.  Department  of 
Commerce.  Washington.  DC.  For  further 
information  or  copies  of  the  minutes, 
contact  Betty  Anne  Ferrell.  (202)  377- 
2583. 

Dated:  July  18, 1968. 

Batty  Amw  Fetrall, 

Acting  Director,  Technical  Support  Staff, 
Office  of  Technology  and  Policy  Analysis. 
(FR  Doc.  88-16511  Filed  7-21-88;  8:45  a.m] 
MLLNM  COOC  3610-OT-M 


International  Trade  Administration 
[A-428— 801  at  aL] 

Poatponomont  Of  Preliminary 
Antidumping  Duty  Determinations; 
Antifriction  Bearings,  and  Parts 
Thsrsof ,  From  ths  Fodoral  Republic  of 
Germany,  France,  Italy,  Japan, 
Romania,  Stngaporo,  Sweden, 
Thailand,  and  the  United  Kingdom 

In  the  matter  of  A-428-801.  A-427-801,  A- 
475-801,  A-588-804,  A-485-801.  A-559-B01, 
A-401-801,  A-54»-801.  and  A-412-eOl. 

AQENCY:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


:  The  Department  of 
Commerce  is  postponing  its  preliminary 
determinations  in  the  antidumping  duty 
investigation  of  antifriction  bearings, 
and  parts  thereof,  (antifriction  bearings) 
from  The  Federal  Republic  of  Germany. 
France.  Italy,  Japan,  Romania. 
Singapore.  Sweden,  Thailand,  and  The 
United  Kingdom.  The  statutory  deadline 
for  issuing  these  preliminary 
determinations  is  no  later  than  October 
27, 1988. 
EFFECTIVE  DATE:  July  22, 1988. 

FOR  FURTHCR  MFORMATION  CONTACT! 
Barbara  Tillman  (202-377-2438)  or  Gary 
Taverman  (202-377-0161).  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
SUPPLEMCNTAIIV  INFONMATION:  On  April 
20, 1988,  the  Department  initiated 
antidumping  duty  investigations  of 
antifriction  bearings  from  The  Federal 
Republic  of  Germany,  France,  Italy. 
Japan.  Romania,  Singapore,  Sweden. 
Thailand,  and  The  United  Kingdom.  The 
notices  stated  that  we  would  issue  our 
preliminary  determinations  on  or  t>efore 
September  7, 1988  (53  FR  15073-15082, 
April  27, 1988). 

We  determine  that  these  cases  are 
extraordinarily  complicated  because 
they  involve  unusually  large  numbers  of 
sales  transactions,  there  are  an 
extraordinarily  large  number  of  different 
products  involved,  there  is  further 
processing  by  the  respondents'  U.S. 
subsidiaries  before  sale  to  an  unrelated 
party,  and  iMcause  we  are  investigating 
allegations  that  home  marlcet  sales  are 
being  made  below  the  cost  of 
production.  We  have  determined  that 
the  parties  concerned  are  cooperating 
and  that  additional  time  is  necessary  to 
make  preliminary  antidumping  duty 
determinations. 


For  these  reasons,  we  determine  that 
these  investigations  are  extraordinarily 
complicated  in  accordance  with  section 
733(c)(l)(B)(i)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  that- 
additional  time  is  necessary  to  make 
these  preliminary  determinations  in 
accordance  with  section  733(c)(l)(B)(ii) 
of  tlie  Act.  The  statutory  deadline  for 
issuing  these  preliminary  determinations 
is  no  later  than  October  27, 1988. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act. 

July  15, 1988. 
lanW.MarM. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  88-16564  Filed  7-21-88:  8:45  am] 

aluan  coof  3si*-oa-M 


[C-122-803] 

Preliminary  Negative  Countervailing 
Duty  Determination;  ThsrmostaticaNy 
ControHsd  Appiancs  Pluga  and 
Intsmal  Probe  Thermostats  Therefor 
From  Canada 

agency:  Import  Administration, 

International  Trade  Administration. 

Commerce. 

ACTION;  Notice. 

SUMMUUIY:  We  preliminarily  determine 
that  no  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Canada  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  (the  subject  merchandise)  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice.  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination.  If  this  investigation 
proceeds  normally,  we  will  make  a  final 
determination  by  October  3, 1988. 
EFFECTIVE  DATE:  July  22, 1988. 
FOR  FURTNER  MFORMATION  CONTACT: 
Carole  Showers  or  Gary  Taverman, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-3217  or  377-0161. 
SUFFLEMENTARV  INFORMATION: 
Preliminary  Detenninatioa 

Based  on  our  investigation,  we 
preliminarily  determine  that  no  benefits 
which  constitute  subsidies  within  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 


or  exporters  in  Canada  of  the  subject 
merchandise. 

Case  History 

Since  the  publication  of  the  Notice  of 
Initiation  in  the  Federal  Register  (53  FR 
16751,  May  11. 1988),  the  following 
events  have  occtirred.  On  May  24, 1988, 
we  sent  a  questionnaire  to  the 
Government  of  Canada  in  Wa-shington, 
DC,  concerning  petitioner's  allegations. 
On  June  10. 1988,  ATCO  Controls,  Inc. 
(ATCO),  the  respondent  company  in  this 
investigation,  filed  a  timely  request  for 
exclusion  from  any  countervailing  duty 
order  [see  section  on  exclusion  request 
below).  On  June  23, 1988,  we  received  a 
response  from  the  Government  of 
Canada,  the  Province  of  Ontario,  and 
ATCO.  On  July  11, 1988.  we  sent  a 
deficiency  questionnaire  to  the 
government  the  province,  and  the 
respondent  company,  and  received  a 
response  to  this  questionnaire  on  July 
15. 1988. 

Since  Canada  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  the  ITC  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Canada 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  May  31, 
1988.  the  ITC  determined  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Canada  of  the 
subject  merchandise  (53  FR  21532.  June 
8. 1988). 

On  June  16. 1988,  the  petitioner  filed  a 
request  that  the  preliminary 
determination  be  postponed  for  seven 
days.  Pursuant  to  section  703(c)(1)(A)  of 
the  Act,  we  postponed  the  preliminary 
determination  to  no  later  than  July  18. 
1988  (53  FR  24990,  July  1, 1988). 

ExclusioD  Request 

On  June  10, 1988,  in  accordance  with 
5  355.38  of  the  Commerce  regulations  (19 
CFR  355.38),  ATCO.  the  only  knowm 
producer  and  exporter  of  the  subject 
merchandise  in  Canada,  requested 
exclusion  from  any  possible 
countervailing  duty  order  which  might 
result  from  this  investigation.  In  its 
exclusion  request,  ATCO  claimed  not  to 
have  benefitted  finom  any  of  the  subsidy 
programs  under  investigation  diuing  the 
review  period.  On  June  30, 198a  we  sent 
a  letter  to  the  Embassy  of  Canada 
explaining  the  requirements  for 
government  certification  of  an  exclusion 
request.  We  confirmed  that  a  company 
would  be  eligible  for  exclusion  if  it 
either  did  not  benefit,  or  benefitted  only 
at  a  da  minimis  level  overall,  in  the 
programs  under  investigation.  We  also 
informed  the  Canadian  government  that 
it  was  required  to  certify  either  non-use 


by  the  company  of  the  alleged  subsidy 
programs,  or  that  the  overall  net  benefit 
received  under  these  programs  during 
the  review  period  was  de  minimis.  We 
received  the  gtivemment  certification  on 
July  15. 198a 

Based  upon  cur  analysis  of  the 
response  submitted  by  ATCO  and  of  the 
government  certification,  we 
preliminarily  determine  that  ATCO 
would  qualify  for  exclusion.  However, 
exclusion  is  only  relevant  within  the 
context  of  an  affirmative  determination 
for  which  there  would  be  an  estimated 
net  subsidy  rate  and  corresponding 
provisional  measures  from  which  to  be 
excluded.  In  this  investigation,  since 
ATCO  is  the  only  respondent  company 
and,  according  to  its  response,  it  did  not 
receive  any  benefits  under  any  of  the 
alleged  subsidy  programs,  we  have 
found  the  preliminary  estimated  net 
subsidy  to  be  zero.  Therefore,  for 
purpose  of  this  preliminary  negative 
determination,  the  exclusion  provision 
does  not  apply. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  For  purposes 
of  this  investigation,  the  term 
thermostatically  controlled  appliance 
plug  refers  to  any  device  designed  to 
cormect  an  electrical  outlet  (typically  a 
common  wall  receptable)  with  a  small 
cooking  appliance  of  2,000  watts  or  less 
(typically  a  griddle,  deep  fryer,  fry  pan, 
multicooker,  and/or  wok)  and  regulate 
the  flow  of  electricity,  and  thus  the 
temperature,  therein;  consisting  of  (1)  a 
probe  thermostat  encased  in  a  single 
housing  set  with  a  temperature  control 
knob  (typically  a  dial  calibrated  with 
various  temperature  settings),  and  (2)  a 

cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to 
automatically  regulate  the  flow  of 
electricity,  and  thus  the  temperature,  in 
a  small  heating  apparatus  of  2,000  watts 
or  less  (typically  small  cooldng 
appliances),  consisting  of  a  stainless 
steel  tube  (which  connects  to  the 
heating  apparatus)  and  other 
components  used  for  thermostatic 
control.  The  products  are  currently 
provided  for  under  Tariff  Schedules  of 
the  United  States  Annotated  item 
numbers  711.7820  and  711.7840  and 
under  Harmonized  System  item  numbers 
9032.10.00,  9032.20.00,  9032.89.60, 
9032.90.60.  and  9033.00.00. 

Analysis  of  Programs 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 


existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect  we  accept  the 
response  for  purposes  of  the  preUminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
other%vise  countervaUable,  the  program 
will  be  considered  a  subsidy  in  the  final 
determination. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  review 
period)  is  August  1, 1986  to  July  31. 1987 
(ATCO's  fiscal  year).  Based  upon  our 
analysis  of  the  petition  and  the 
responses  to  our  questionnaires,  we 
preliminarily  determine  the  following: 

/.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  detennine  that 
manufacturers,  producers,  or  exporters 
in  Canada  of  the  subject  merchandise 
did  not  apply  for,  claim,  or  receive 
benefits  during  the  review  period  for 
exports  of  the  subject  merchandise  to 
the  United  States  under  the  following 
programs: 


A.  Federal  Programs 

2.  Certain  Types  of  Investment  Tax 
Credits.  There  are  several  categories  of 
investment  tax  credits  in  Canada.  A 
basic  seven  percent  tax  credit  is 
available  throughout  Canada  for 
qualified  property,  and  transportation 
and  construction  equipment  acquired 
before  1987.  Additional  tax  credits  are 
available  to  encourage  investment  in 
certain  designated  regions  of  Canada 
and  for  investment  in  scientific  research 
and  industrial  research  and 
development. 

2.  Community-based  Industrial 
Adjustment  Program.  The  community- 
based  industrial  adjustment  program 
(CIAP)  was  established  to  encourage 
firms  to  undertake  viable  capital 
projects  in  designated  communities  that 
were  affected  by  serious  industrial 
relocation.  Assistance  was  provided  in 
the  form  of  grants  or  loans  covering  a 
certain  percentage  of  the  costs 
associated  with  the  CIAP  project 
According  to  the  response,  the  program 
was  terminated  in  1984. 

3.  Programs  for  Export  Market 
Development  and  Promotional  Projects. 
The  Program  for  Export  Market 
Development  (PEMD)  has  two  major 
components:  (1)  Industry-initiated 
support  for  export  market  development 
and  (2)  government-initiated  support  in 
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organizing  and  sponsoring  international 
trade  fairs  and  missions.  Assistance  is 
provided  in  the  form  of  interest-free 
loans.  According  to  the  response,  the 
Promotional  Projects  Program  was  the 
predecessor  of  PEMD. 

4.  Regional  Development  Incentives 
Program.  The  Regional  Development 
Incentives  Program  (RDIP)  was 
established  to  stimulate  increased 
economic  activity,  industrial  expansion, 
and  employment  opportunities  in  certain 
designated  areas  of  Canada.  Assistance 
was  provided  in  the  forms  of  grants  and 
loan  guarantees.  According  to  the 
response,  the  program  was  terminated  in 
1983. 

5.  Industrial  and  Regional 
Development  Program.  The  Industrial 
and  Regional  Development  Program 
(IRDP)  replaced  previous  programs  of 
support  such  as  RDIP.  It  was  established 
to  promote  industrial  development  in 
certain  designated  regions  of  Canada. 
Assistance  is  provided  in  the  forms  of 
grants  or  loans,  with  the  amount  of  the 
benefit  varying  between  regions. 

6.  Export  Credit  Financing.  The 
Export  Development  Corporation 
provides  export  credit  financing  of 
Canadian  exporters  and  foreign  buyers 
in  order  to  facilitate  and  develop  export 
trade. 

B.  Joint  Federal-JYovincial  Programs 

1.  Agricultural  and  Rural 
Development  Agreements.  Agricultural 
and  Rural  Development  Agreements 
(ARDA)  (both  regular  and  special)  are 
joint  federal/provincial  efforts  to 
promote  economic  development  and  to 
alleviate  conditions  of  social  and 
economic  disadvantage  in  certain  rural 
areas.  ARDA  assistance  is  provided  in 
the  form  of  grants. 

2.  General  Development  Agreements. 
General  Development  Agreements 
(GDA)  enabled  the  federal  government 
to  work  with  provincial  governments  in 
formulating  a  basic  strategy  for 
economic  development  by  establishing 
various  programs,  delineating 
administrative  procedures,  and  setting 
our  relative  funding  commitments. 
Assistance  was  provided  in  the  form  of 
grants.  According  to  the  response,  all 
GDAs  expired  in  1984. 

3.  Economic  and  Regional 
Development  Agreements.  Economic 
and  Regional  Development  Agreements 
(ERDA)  are  essentially  a  continuation  of 
the  GDAs.  ERDA  assistance,  which  is 
provided  in  the  form  of  grants,  is 
directed  at  providing  or  improving  the 
infrastructure  needed  to  encourage 
private  sector  investment  and  to  create 
employment  opportunities. 


c.  Provincial  Program 

Ontario  Development  Corporation 
(ODC).  The  Ontario  Development 
Corporation  (ODC)  was  established  to 
assist  in  the  development  and 
diversification  of  industry  in  Ontario. 
Assistance  is  provided  in  the  forms  of 
loans  (including  export  loans),  loan 
guarantees,  and  grants. 

Verification 

In  accordance  with  section  77e(a)  of 
the  Act.  we  will  verify  the  information 
used  in  making  our  final  determination. 

ITC  NotiRcation 

In  accordance  with  section  703(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry  within  75  days  after  the 
Department  makes  its  final 
determination. 

Public  Cominent 

In  accordance  with  19  CFR  355.35,  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  on  September 
7, 1988,  at  3:00  p.m.  at  the  U.S. 
Department  of  Commerce,  Room  3708, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
Secretary  for  Import  Administration, 
Room  B-099,  at  the  above  address 
within  ten  days  of  the  publication  of  this 
notice  in  the  Federal  Register. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  seven  copies  of 
the  nonproprietary  version  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  by  August  31, 1988. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  In  accordance 
with  19  CFR  355.33(d)  and  355.34. 


written  views  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determination  is  due  or,  if  a         ^ 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 
This  determination  is  published 
pursuant  to  section  703(0  of  the  Act  (19 
U.S.C.  1671b(f)). 

July  18, 1988. 
Ian  W.  Mares, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  88-16565  Filed  7-21-88;  8:45  am] 
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[C-557-t021 

Preliminary  Negative  Countervailing 
Duty  Determination;  Ttfermostatically 
Controlled  Appliance  Plugs  and 
Internal  Prot>e  Thermostats  Ttterefor 
From  Malaysia 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
ACTKM:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  no  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Malaysia  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  (the  subject  merchandise)  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice.  If 
this  investigation  proceeds  normally,  we 
will  make  our  final  determination  on  or 
before  October  3. 1988. 
EFFECTIVE  DATE:  July  22.  1988. 
FOR  FURTHER  INFORMATION  CONTACT! 
Rick  Herring  or  Barbara  Tillman,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-0187  or  377-2438. 
SUPPLEMENTARY  INFORMATION! 

Preliminary  Determination 

Based  on  our  investigation,  we 
preliminarily  determine  that  no  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Malaysia  of 
the  subject  merchandise. 

Case  History 

Since  the  publication  of  the  Notice  of 
Initiation  in  the  Federal  Register  (53  FR 
16753.  May  11. 1988),  the  following 


events  have  occurred.  On  May  18. 1988, 
we  presented  a  questionnaire  to  the 
Government  of  Malaysia  in  Washington, 
DC,  concerning  petitioner's  allegations. 
On  June  20. 1988.  we  received  a 
response  from  the  Government  of 
Malaysia  and  a  response  from  Power 
Electronics  Sdn.  Bhd.  (Power 
Electronics).  On  July  1. 1988.  we 
delivered  a  supplemental/deficiency 
questionnaire  to  the  Government  and 
the  respondent  company,  and  received  a 
response  on  July  8, 1988. 

On  June  16. 1988,  the  petitioner  filed  a 
request  that  the  preliminary 
determination  be  postponed  for  seven 
days.  Pursuant  to  section  703(c)(1)(A)  of 
the  Act,  we  postponed  the  preliminary 
determination  to  no  later  than  July  18, 
1988  (53  FR  24990.  July  1, 1988). 

Scope  of  investigatiofi 

The  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  For  purposes 
of  this  investigation,  the  term 
thermostatically  controlled  appliance 
plug  refers  to  any  device  designed  to 
connect  an  electrical  outlet  (typically  a 
common  wall  receptacle)  with  a  small 
cooking  appliance  of  2.000  watts  or  less 
(typically  a  griddle,  deep  fryer,  fiy  pan, 
multicooker,  and/or  wok)  and  regulate 
the  flow  of  electricity,  and  thus  the 
temperature,  therein;  consisting  of  (1)  a 
probe  thermostat  encased  in  a  single 
housing  set  with  a  temperature  control 
knob  (typically  a  dial  caUbrated  with 
various  temperature  settings)  and  (2)  a 
cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to 
automatically  regulate  the  flow  of 
electricity,  and  thus  the  temperature,  in 
a  small  heating  apparatus  of  2,000  watts 
or  less  (typically  small  cooking 
appliances);  consisting  of  a  stainless 
steel  tube  (which  connects  to  the 
heating  apparatus)  and  other 
components  used  for  thermostatic 
control.  The  products  are  currently 
provided  for  under  Tariff  Schedules  of 
the  United  States  Annotated  item 
numbers  711.7820  and  711.7840  and 
under  Harmonized  System  item  numbers 
9032.10.00.  9032.20.0a  9032.89.60. 
9032.90.60.  and  903300.00. 

Analysis  of  Programs 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 


response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
othervtrise  countervailable,  the  program 
wiU  be  considered  a  bounty  or  grant  in 
the  final  determination. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  calendar  year  1987, 
which  corresponds  to  the  fiscal  year  of 
the  respondent  company.  Based  upon 
our  analysis  of  the  petition  and  the 
responses  to  our  questionnaires,  we 
prelimineirily  determine  the  following: 

/.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that 
manufacturers,  producers,  or  exporters 
in  Malaysia  of  the  subject  merchandise 
did  not  apply  for,  claim  or  receive 
benefits  during  the  review  period  for 
exports  of  the  subject  merchandise  to 
the  United  States  under  the  following 
programs: 

A.  Export  Tax  Incentives 

1.  Abatement  of  Taxable  Income 
Based  on  the  Ratio  of  Export  Sales  to 
Total  Sales  and  an  Abatement  of  Five 
Percent  of  the  Value  of  Indigenous 
Materials  Used  in  Exports.  The 
Investment  Incentives  Act  of  1968 
provided  for  an  abatement  of  taxable 
income  based  on  the  ratio  of  export 
sales  to  total  sales.  This  law  was 
repealed  effective  January  1. 1986,  and 
replaced  by  the  Promotion  of 
Investments  Act  of  1986.  Among  other 
incentives,  the  new  law  provides  for  an 
abatement  of  adjusted  income  for 
exports.  The  amount  of  adjusted  income 
to  be  abated  is:  (a)  A  rate  equivalent  to 
50  percent  of  the  ratio  of  export  sales  to 
total  sales;  and  (2)  five  percent  of  the 
value  of  indigenous  Malaysian  materials 
incorporated  in  the  manufacture  of 
exported  products.  This  program  is  not 
available  to  companies  still  participating 
in  programs  under  the  repealed 
Investment  Incentives  Act  of  1968, 
including  pioneer  status,  or  to 
companies  granted  pioneer  status  or  an 
investment  tax  allowance  under  the 
Promotion  of  Investments  Act  of  1986. 

2.  Allowance  of  Taxable  Income  of 
Five  Percent  for  Trading  Companies 
Exporting  Malaysian-made  Products. 
Under  the  Promotion  of  Investments  Act 
of  1986.  an  allowance  of  five  percent  of 
the  F.O.B.  value  of  export  revenues  is 
available  to  trading  companies  and 
agricultural  companies  exporting 
Malaysian-made  products.  This  program 
is  not  available  to  companies  still 
participating  in  programs  imder  the 


repealed  Investment  Incentives  Act  of 
1968,  including  Pioneer  Status,  or  to 
companies  granted  pioneer  status  or  an 
investment  tax  allowance  under  the 
Promotion  of  Investments  Act  of  1986. 

3.  Double  Deduction  for  Export  Credit 
Insurance  Payments.  The  Income  Tax 
Act  of  1967,  as  amended,  provides  for  a 
deduction  to  be  taken  on  a  company's 
tax  return  for  the  cost  of  export  credit 
insurance  in  addition  to  a  similar 
deduction  allowed  on  a  company's 
financial  statement. 

4.  Double  Deduction  for  Export 
Promotion  Expenses.  Section  41  of  the 
Promotion  of  Investments  Act  of  1986 
allows  companies  to  deduct  expenses 
related  to  the  promotion  of  exports 
twice,  once  on  the  financial  statement 
and  again  on  the  income  tax  form. 

5.  Allowance  of  a  Percentage  of  Net 
Taxable  Income  Based  on  the  F.O.B. 
Value  of  Export  Sales.  Effective  in  1984. 
section  29  of  the  Investment  Incentives 
Act  of  1968  was  amended  to  allow  for  a 
flat  deduction  of  five  percent  of  export 
revenues  (based  on  F.O.B.  value)  from 
taxable  income.  Due  to  the  enactment  of 
the  Promotion  of  Investments  Act  of 
1986.  this  program  currenUy  applies  only 
to  trading  companies  and  agricultural 
companies.  This  program  is  not 
available  to  companies  still  participating 
in  programs  under  the  repealed 
Investment  Incentives  Act  of  1968. 
including  pioneer  status,  or  to 
companies  granted  pioneer  status  or  an 
investment  tax  allowance  under  the 
Promotion  of  Investments  Act  of  1986. 

6.  Industrial  Building  Allowance. 
Sections  63-66  of  the  Income  Tax  Act  of 
1967,  as  amended,  allow  an  income  tax 
deduction  for  a  percentage  of  the  value 
of  constructed  or  purchased  buildings 
used  in  manufacturing.  In  1984.  this 
allowance  was  extended  to  include 
buildings  used  as  warehouses  to  store 
finished  goods  ready  for  export  or 
imported  inputs  to  be  incorporated  into 
exported  goods. 

B.  Other  Export  Incentives 

1.  Export  Credit  Refinancing.  The 
Bank  Negara  Malaysia,  the  central  bank 
of  Malaysia,  provides  pre-  and  post- 
shipment  financing  of  exports  through 
commercial  banks  for  periods  of  up  to 
120  and  180  days,  respectively.  The 
Bank  offers  order-based  financing  on 
specific  shipments,  as  well  as 
"certificate  of  performance"  financing, 
which  is  a  credit  line  based  on  the 
previous  12  months'  export  performance. 

2.  Export  Insurance  Program.  Export 
credit  insurance  is  provided  by 
Malaysian  Export  Credit  Insurance.  Bhd. 
(MECIB).  Established  under  the 
Malaysian  Companies  Act  of  1965, 
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MECIB  is  owned  jointly  by  ttie 
Government  of  Malaysia  (53. 6  percent) 
and  by  commercial  banics  and  insurance 
companies  (46.4  percent).  MECIB 
provides  insurance  only  to  cover 
commercial  and  political  risks. 

C.  Other  Tax  Incentives 

1.  Pioneer  Status  Under  the 
Investment  Incentives  Act  of  1968. 
Pioneer  status  under  this  Act.  as 
amended,  is  available  to  companies 
producing  a  product  (1)  with  favorable 
prospects  for  further  development, 
including  development  for  export,  or  (2) 
currently  being  produced  in  insufficient 
quantities  to  meet  the  development 
needs  of  Malaysia,  including  export. 
Benefits  granted  under  pioneer  status 
include  exemptions  on  the  portion  of 
income  derived  from  sales  of  the  pioneer 
product  from  the  following:  (1)  The  40 
percent  corporate  income  tax;  (2)  the 
five  percent  development  tax;  (3)  the 
three  percent  excess  proflts  tax;  and  (4) 
the  40  percent  dividend  tax.  Pioneer 
status  benefits  are  available  for  a  period 
of  up  to  five  years  and  may  be  extended 
for  up  to  an  additional  three  years.  This 
program  is  not  available  to  companies 
granted  pioneer  status  under  the 
Promotion  of  Investments  Act  of  1986. 

2.  Pioneer  Status  Under  the  Promotion 
of  Investments  Act  of  1966.  As  stated 
above,  the  Promotion  of  Investments  Act 
nf  1986  replaced  the  Investment 
Incentives  Act  of  1968.  The  primary 
changes  in  the  pioneer  status  program 
under  the  new  law  are  as  follows:  (1) 
The  initial  grant  of  pioneer  status  is  five 
years  for  all  companies,  regardless  of 
their  level  of  investment:  (2)  the  product 
must  be  on  the  "promoted  product"  or 
"promoted  activities"  list:  (3)  specific 
one-year  extensions  for  location, 
priority  products,  and  Malaysian 
content  have  been  eliminated;  (4) 
extensions  are  now  granted  for  five 
years  if  the  product  is  on  the  "promoted 
product"  list  for  extensions  and  the 
company  meets  certain  investment, 
employment,  or  development  criteria; 
and  (5)  pioneer  status  may  also  be 
provided  to  non-corporate  entities  such 
as  cooperative  societies,  associations, 
etc.  This  program  is  not  available  to 
companies  granted  pioneer  status  under 
the  Investment  Incentives  Act  of  1968. 

3.  Investment  Tax  AlJowance.  The 
Promotion  of  Investments  Act  of  1986 
provides  for  an  investment  tax 
allowance,  limited  by  the  amount  of 
actual  expenses,  for  qualifying  capital 
expenditures.  This  program  is  not 
available  to  companies  granted  pioneer 
status  under  the  Investment  Incentives 
Act  of  1986  or  under  the  Promotion  of 
Investments  Act  of  1986. 


4.  Accelerated  Depreciation 
Allowance.  The  Income  Tax  Act  of  1967. 
as  amended  in  1979,  provides  for  an 
accelerated  depreciation  allowance  of 
40  percent  for  qualifying  expenditures. 
This  program  is  not  available  to 
companies  granted  pioneer  status  under 
the  Investment  Incentives  Act  of  1968  or 
under  the  Promotion  of  Investments  Act 
of  1986. 

5.  Reinvestment  Allowance.  The 
Income  Tax  Act  of  1967.  as  amended  in 
1979.  provides  for  a  reinvestment 
allowance  of  25  percent  for  capital 
expenditures  on  a  factory,  plant  or 
machinery.  This  program  is  not 
available  to  companies  granted  pioneer 
status  under  the  Investment  Incentives 
Act  of  1968  or  under  the  Promotion  of 
Investments  Act  of  1986. 

D.  Medium-  and  Long-term  Government 
Financing 

Medium-  and  long-term  financing  is 
provided  by  the  following  institutions: 

•  The  Industrial  Development  Bank  of 
Malaysia  (IDBM). 

•  The  Development  Bank  of  Malaysia 
(DBM). 

•  The  Borneo  Development 
Corporation  (BDC). 

•  The  Sabah  Development  Bank 
(SDB). 

IDBM.  which  is  wholly  owned  by  the 
Government  of  Malaysia,  provides 
financing  primarily  to  the  shipping 
industry,  whereas  the  main  objective  of 
DBM  is  to  promote  businesses  owned  by 
Bumitputras  (native  Malaysians  not  of 
Chinese  or  Indian  descent).  BDC  was 
established  to  promote  industrial 
development  in  the  Sabah  and  Sarawak 
states;  each  state  has  a  50  percent 
ownership  in  the  bank.  SDB,  wholly 
owned  by  the  State  of  Sabah,  was 
established  to  promote  economic 
development  in  that  state. 

E.  Reduction  in  the  Cost  of  State  Land 
for  New  Industry 

Certain  states  may  reduce  the  price  of 
state  land  in  order  to  attract  investment 
and  development. 

F.  Preferential  Financing  for  Bumiputras 

The  DBM  provides  medium-  and  long- 
term  financing  as  well  as  guarantees  for 
industrial  equipment  loans  to 
Bumiputras. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final  determination. 

Public  Comment 

In  accordance  with  19  CFR  355.35,  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 


opportunity  to  comment  on  this 
preliminary  determination  on  September 
7. 1988,  at  1:00  p.m.  at  the  U.S. 
Department  of  Commerce,  Room  3706. 
14th  Street  and  Constitution  Avenue. 
NW..  Washington.  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
Secretary  for  Import  Administration, 
Room  B-099.  at  the  above  address 
within  ten  days  of  the  publication  of  this 
notice  in  the  Federal  Register. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  seven  copies  of 
the  nonproprietary  version  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Assistant  Secretary  by  August  31. 1988. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  In  accordance 
with  19  CFR  355.33(d)  and  355.34. 
written  views  will  be  considered  if 
received  not  less  than  30  days  t>efore  the 
final  determination  is  due  or,  if  a 
hearing  is  held,  within  seven  days  after 
the  hearing  transcript  is  available. 

This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  1671b(f)). 

July  18. 1988. 
JanW.MaiM. 

Assistant  Secretary  for  Import 

Administratiorr. 

(FR  Doc.  88-16566  Filed  7-21-88;  8:45  am) 
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Preliminary  Affirmative  Countervailing 
Duty  Detarmtnation;  Ttiarmoatatlcally 
Controlled  AppUance  Plugs  and 
Internal  Probe  Ttwrmoatats  Ttteref or 
From  Taiwan 

AOENCv:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
ACTKm:  Notice. 

summary:  We  preliminarily  determine 
that  benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Taiwan  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefore,  as  described  in 
the  "Scope  of  Investigation"  section  of 
this  notice.  The  estimated  net  subsidy  is 
8.80  percent  ad  valdorem. 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  We  are  directing 


the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Taiwan,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  to  require 
a  cash  deposit  or  bond  on  entries  of 
these  products  in  the  amount  equal  to 
the  estimated  net  subsidy.  If  this 
investigation  proceeds  normally,  we  will 
make  our  final  determination  on  or 
before  October  3. 1988. 
EFFECTIVE  DATE:  July  22. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Tillman,  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  telephone:  (202) 
377-2438. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Detennination 

Based  on  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers  or  exporters  in  Taiwan  of  the 
subject  merchandise.  For  purposes  of 
this  investigation,  the  following 
programs  are  preliminarily  found  to 
confer  subsidies: 

•  Preferential  Export  Financing. 

•  Export  Loss  Reserves. 

•  Accelerated  Depreciation  and  Tax 
Holidays. 

•  Preferential  Income  Tax  Rate 
Ceiling  of  25  Percent  for  Big  Trading 
Companies. 

•  Duty  Exemptions  and  Deferrals  on 
Imported  Equipment. 

•  Preferential  Income  Tax  Rate 
Ceiling  of  22  Percent. 

•  Overrebate  of  Duty  Drawback  on 
Imported  Materials  Physically 
Incorporated  in  Export  Merchandise. 

•  Rebate  of  Import  Duties  and 
Indirect  Taxes  on  Imported  Materials 
not  Physically  Incorporated  in  Export 
Merchandise. 

We  preliminarily  determine  the 
estimated  net  subsidy  for  the  subject 
merchandise  to  be  8.80  percent  ad 
valorem.  As  discussed  in  the  "Analysis 
of  Programs"  section  below,  this  rate  is 
based  on  best  information  available. 

Case  History 

Since  the  publication  of  the  Notice  of 
Initiation  in  the  Federal  Register  (53  FR 
16754.  May  11. 1988).  the  following 
events  have  occurred.  On  May  23, 1988, 
we  presented  a  questionnaire  to  the 


American  Institute  in  Taiwan  in 
Washington.  DC  and  requested  that  it 
forward  the  questionnaire  to  the  Taiwan 
authorities.  We  requested  a  response  to 
our  questionnaire  by  June  22, 1988.  On 
May  26, 1988,  the  Taiwan  authorities 
requested  an  extension  of  the 
questionnaire  response  due  date.  We 
informed  the  American  Institute  in 
Taiwan  that  the  request  for  an  extension 
of  the  due  date  should  be  in  v\rriting.  At 
that  time,  we  indicated  that  an 
extension  until  )une  27, 1988  was 
possible.  We  did  not  receive  a  written 
request  for  an  extension,  and  we  did  not 
receive  a  response  from  either  the 
Taiwan  authorities  or  the 
manufacturers,  producers,  or  exporters 
of  the  subject  merchandise  in  Taiwan  by 
the  June  27, 1988  extension  date.  On  July 
1. 1988,  we  sent  a  letter  to  Taiwan 
authorities  through  the  American 
Institute  in  Taiwan,  explaining  that  if  we 
did  not  receive  questionnaire  responses 
from  the  Taiwan  authorities  and  the 
companies  which  export  the  subject 
merchandise  to  the  United  States  by  July 
6. 1988,  we  may  be  required  to  us<>  the 
best  information  available  to  make  our 
determination  in  accordance  with 
§  355.39  of  our  regulations  (19  CFR 
355.39).  We  have  not  received 
questioimaire  responses  or  any  other 
correspondence  to  date. 

On  June  24. 1988  we  received  a  letter 
from  Henslee,  Bradley  and  Robertson, 
P.C.  stating  that  Etowah  Taiwan 
Enterprises,  Ltd.,  (ETECO)  did  not 
export  the  subject  merchandise  to  the 
United  States  during  the  review  period 
and  is  not  currently  exporting  the 
subject  merchandise  to  the  United 
States.  On  July  8, 1988,  we  responded  to 
this  letter  explaining  that  we  will  not 
require  ETECO  to  submit  a  response  for 
this  investigation  and  that  if  the 
company  decides  to  export  the  subject 
merchandise  to  the  United  States,  it  will 
be  subject  to  any  countervailing  duties 
that  are  in  effect,  if  this  investigation 
results  in  a  countervailing  duty  order. 

Since  Taiwan  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  ITC  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Taiwan 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  May  31, 
1988,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Taiwan  of  the 
subject  merchandise  (53  FR  21532.  June 
8, 1988). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  thermostatically 


controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  For  purposes 
of  this  investigation,  the  term 
thermostatically  controlled  appliance 
plug  refers  to  any  device  designed  to 
connect  an  electrical  outlet  (typically  a 
common  wall  receptacle)  with  a  small 
cooking  appliance  of  2,000  watts  or  less 
(typically  a  griddle,  deep  fryer,  fry  pan, 
multicooker,  and/or  wok)  and  regulate 
the  flow  of  electricity,  and  thus  the 
temperature,  therein;  consisting  of  (1)  a 
probe  thermostat  encased  in  a  single 
housing  set  with  a  temperature  control 
knob  (typically  a  dial  calibrated  with 
various  temperature  settings),  and  (2)  a 
cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to 
automatically  regulate  the  flow  of 
electricity,  and  thus  the  temperature,  in 
a  small  heating  apparatus  of  2,000  watts 
or  less  (typically  small  cooking 
appliances);  consisting  of  a  stainless 
steel  tube  (which  connects  to  the 
heating  apparatus)  and  other 
components  used  for  thermostatic 
control.  The  products  are  currently 
provided  for  under  Tariff  Schedules  of 
the  United  States  Annotated  item 
numbers  711.7820  and  711.7840  and 
under  the  Harmonized  System  item 
numbers  9032.10.00,  9032.20.00, 
9032.89.60,  9032.90.60,  9033.00.00. 

Analysis  of  Programs 

Because  we  did  not  receive  responses 
to  our  questionnaire,  we  are  using  the 
best  information  available  as  required 
under  §  355.39  of  our  regulations  (19  CFR 
355.39),  adversely  inferring 
countervailability  and  receipt  of  benefits 
based  on  the  absence  of  responses.  As 
best  information  available,  we  used  the 
highest  estimated  net  subsidy  found  for 
each  program  in  any  past  countervailing 
duty  final  determination  involving 
Taiwan.  For  programs  which  have  been 
alleged,  but  which  were  determined  not 
used  in  all  previous  cases,  the  petitioner 
was  unable  to  provide  information  as  to 
whether  and  to  what  degree  the 
manufacturers,  producers,  or  exporters 
of  the  subject  merchandise  receive 
countervailable  benefits  under  these 
programs.  Therefore,  we  are  inferring 
countervailability  of  these  programs  and 
are  using,  as  the  best  information 
available,  the  highest  rate  applied  to  a 
subsidy  program  in  this  investigation. 

Based  upon  our  analysis  of  the 
petition  and  the  past  final  countervailing 
duty  determinations  involving  imports 
from  Taiwan,  we  preliminarily 
determine  the  following: 
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/.  Programs  Preliminarily  Determined 
To  Confer  Subsidies 

A.  Preferential  Export  Financing 

Petitioner  alleges  that  under  the 
Export  Financing  Program,  registered 
exporters,  upon  presentation  of  a  letter 
of  credit  to  authorized  foreign  currency 
banks,  are  eligible  for  below-market 
financing  covering  up  to  85  percent  of  an 
export  transaction.  The  Central  Bank 
then  arranges  an  interest  rate 
accommodation  with  the  participating 
banks.  The  most  recent  investigation  in 
which  this  program  was  determining  to 
be  countervailable  was  the  Final 
Negative  Countervailing  Duty 
Determination:  Porcelain-on-Steel 
Cooking  Ware  from  Taiwan  (51  FR 
36453,  October  la  1986)  (Porcelain-on- 
Steel  Cooking  Ware).  We  have  received 
no  further  information  on  the 
preferential  export  financing  program  in 
this  investigation.  Therefore,  as  best 
information  available,  we  preliminarily 
determine  that  exporters  of  the  subject 
merchandise  in  Taiwan  benefit  from  this 
program. 

The  highest  estimated  net  subsidy  for 
this  program  in  any  previous  final 
countervailing  duty  determination  is  0.10 
percent  ad  valorem,  which  is  the  rate 
found  in  the  Final  Negative 
Countervailing  Duty  Determination:  Oil 
Country  Tubular  Goods  from  Taiwan 
(51  FR  19583,  May  3a  1988). 

B.  Export  Loss  Reserves 

Petitioner  alleges  that  Article  31  of  the 
Statute  for  Encouragement  of 
Investment  (SEI)  allows  firms  to  set 
aside  a  reserve  of  up  to  one  percent  of 
the  previous  year's  export  sales  to  be 
used  for  compensation  of  export  losses. 
Petitioner  alleges  that  this  reserve  is 
treated  as  a  deduction  from  taxable 
income  and  allows  firms  to  shelter 
significant  amounts  of  revenue  from 
taxation.  The  most  recent  investigation 
in  which  this  program  was  determined 
to  be  countervailable  was  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Cooking 
Ware  from  Taiwan  (51  FR  4289, 
November  28, 1986)  [Stainless  Steel 
Cooking  Ware).  We  have  received  no 
further  information  on  the  export  loss 
revenue  program  in  this  investigation. 
Therefore,  as  best  information  available, 
we  preliminarily  determine  that 
exporters  of  the  subject  merchandise 
from  Taiwan  benefit  from  this  program. 

The  highest  estimated  net  subsidy  for 
this  program  in  any  previous  final 
countervailing  duty  determination  is  0.02 
percent  ad  valorem,  which  is  the  rate 
fround  in  the  Final  Negative 
Countervailing  Duty  Determination: 
Welded  Carbon  Steel  Line  Pipe  from 


Taiwan  (SO  FR  53363,  December  31, 
1965). 

C.  Preferential  Income  Tax  Rate  Ceiling 
of  25  Percent  for  Big  Trading  Companies 

Petitioner  alleges  that  Article  IS  of  the 
SEI  permits  certain  business  finns  to 
pay  no  more  than  25  percent  in 
corporate  income  tax  rather  than  the 
standard  35  percent.  We  determined  in 
Stainless  Steel  Cooking  Ware,  the  most 
recent  investigation  in  which  this 
program  was  determined  to  be 
countervailable,  that  the  25  percent 
income  tax  ceiling  granted  to  big  trading 
companies  is  based  on  export 
performance;  therefore,  it  confers  an 
export  subsidy.  We  have  received  no 
further  information  on  the  preferential 
income  tax  rate  ceiling  of  25  percent  for 
big  trading  companies  program  in  this 
investigation.  Therefore,  as  t>est 
information  available,  we  preliminarily 
determine  that  manufacturers,  producers 
or  exporters  of  the  subject  merchandise 
from  Taiwan  benefit  from  this  program. 

The  highest  estimated  net  subsidy  for 
this  program  in  any  previous  final 
countervailing  duty  determination  is  0.16 
percent  ad  valorem,  which  is  the  rate 
found  in  Porcelain-on-Steel  Cooking 
Ware. 

D.  Overrebate  of  Duty  Drawback  on 
Imported  Materials  Physically 
Incorporated  in  Export  Merchandise 

Taiwan  authorities  give  duty 
drawback  on  imported  materials 
physically  incorporated  in  export 
products.  Duty  drawback  is  refunded  on 
a  shipment-by-shipment  basis  and  is 
calculated  by  applying  a  pre-estimated 
duty  drawback  rate  to  the  net  weight  of 
the  finished  product  in  each  shipment. 
The  most  recent  investigation  in  which 
this  program  was  determined  to  be 
countervailable  was  Stainless  Steel 
Cooking  Ware.  We  have  received  no 
further  information  on  the  overrebate  of 
duty  drawback  on  imported  materials 
physically  incorporated  in  export 
merchandise  program  in  this 
investigation.  Thefore,  as  best 
information  available,  we  preliminarily 
determine  that  exporters  of  the  subject 
merchandise  from  Taiwan  benefit  from 
this  program. 

The  highest  estimated  net  subsidy  for 
this  program  in  any  previous  final 
countervailing  duty  determination  is  2.13 
percent  ad  valorem,  which  is  the  rate 
found  in  Stainless  Steel  Cooking  Ware. 

E.  Rebate  of  Import  Duties  and  Indirect 
Taxes  on  Imported  Materials  Not 
Physically  Incorporated  in  Export 
Merchandise 

Taiwan  authorities  approve  rebates  of 
imported  duties  and  indirect  taxes  on 


imported  materials  not  physically 
incorporated  hi  export  merchandise.  The 
most  recent  investigation  in  which  this 
program  was  determined  to  be 
countervailable  was  Stainless  Steel 
Cooking  Ware.  We  have  received  no 
further  information  on  the  rebate  of 
import  duties  and  indirect  taxes  on 
imported  materials  not  physically 
incorporated  in  export  merchandise 
program  in  this  investigation.  Therefore, 
as  best  information  available,  we 
preliminarily  determine  that  exporters  of 
the  subject  merchandise  from  Taiwan 
benefit  from  this  program. 

The  highest  estimated  net  subsidy  for 
this  program  in  any  previous  final 
countervaiUng  duty  determination  is 
0.002  percent  ad  valorem,  which  is  the 
rate  found  in  Stainless  Steel  Cooking 
Ware. 

F.  Other  Tax  and  Rebate  Programs 

The  following  progarms  were  found  to 
be  not  used  in  all  previous 
countervailing  duty  determinations 
involving  imports  from  Taiwan.  Since 
respondents  did  not  provide  a  response 
in  this  case,  and  the  petitioner  was 
unable  to  provide  information  as  to 
whether  and  to  what  degree  the 
manufacturers,  producers,  or  exporters 
of  the  subject  merchandise  receive 
countervailable  benefits  under  these 
programs,  we  are  inferring 
countervailability  of  these  propams  and 
are  using,  as  best  infonnation  available, 
the  highest  rate  applied  to  a  subsidy 
program  in  this  investigation.  Therefore, 
the  estimated  net  subsidy  for  each  of  the 
three  programs  listed  below  is  2.13 
percent  ad  valorem,  which  is  the  rate 
applied  in  the  "Overrebate  of  Duty 
Drawback  on  Imported  Materials 
Physically  Incorporated  in  Export 
Merchandise"  program  in  this 
investigation. 

1.  Accelerated  Depreciation  and  Tax 
Holidays.  Petitioner  alleges  that  Article 
6  of  the  SEI  gives  newly  established 
"productive  enterprises"  the  right  to 
accelerate  depreciation  on  fixed  assets, 
machinery  and  equipment  or  to  select  a 
five-year  holiday  on  corporate  income 
taxes.  In  addition,  expanding  firms  may 
select  a  four-year  holiday  on  income 
derived  from  increased  capacity  or  a 
rapid  depreciation  of  newly  purchased 
buildings  or  equipment 

2.  Duty  Exemptions  and  Deferrals  on 
Imported  Equipment.  Petitioner  alleges 
that  ArUcle  21  of  the  SEI  allows 
productive  enterprises  to  pay  import 
duties  and  dues  on  selected  capital 
equipment  not  manufactured 
domestically  in  a  series  of  installments 
beginning  one  year  from  the  date  of 
importation.  In  addition,  qualified 
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enterprises  may  be  exempted  from 
paying  import  duties  on  machinery  or 
equipment  to  be  used  for  the 
establishment  or  expansion  of  an 
approved  project  or  for  research  and 
development. 

3.  Preferential  Income  Tax  Rate 
Ceiling  of  22  Percent.  Article  15  of  the 
SEI  permits  firms  designated  by  the 
Taiwan  authorities  as  "important" 
productive  enterprises  to  pay  a  marginal 
tax  rate  of  22  percent  as  opposed  to  the 
standard  income  tax  rate  of  35  percent. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  if  we  receive  complete 
responses  in  a  timely  manner,  we  will 
verify  the  information  used  in  making 
our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  merchandise 
from  Taiwan  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  for  each  entry  in  the  amount  of 
8.80  percent  ad  valorem.  This 
suspension  will  remain  in  effect  until 
further  notice. 

rrC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry  within  120  days  after  the 
Department  makes  its  preliminary 
afilrmative  determination,  or  45  days 
after  the  Department  makes  its  final 
determination,  whichever  is  later. 

Public  Comment 

In  accordance  with  §  355.35  of  the 
Commerce  Regulations  (19  CFR  355.35). 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  on  September 


7, 1988,  at  3:00  p.m.  at  the  U.S. 
Department  of  Commerce,  Room  3708. 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
Secretary  for  Import  Administration, 
Room  B--099,  at  die  above  address 
within  ten  days  of  the  publication  of  this 
notice  in  the  Federal  Register. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  the  reason  for  attending;  and  (4)  a 
list  of  the  issues  to  be  discussed.  In 
addition,  at  least  ten  copies  of  the 
business  proprietary  version  and  seven 
copies  of  the  nonproprietary  version  of 
the  pre-hearing  briefs  must  be  submitted 
to  the  Assistant  Secretary  by  August  31. 
1988.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  In 
accordance  with  19  CFR  353.33(d)  and 
19  CFR  355.34,  all  written  views  will  be 
considered  if  received  not  less  than  30 
days  before  the  final  determination  is 
due,  or,  if  a  hearing  is  held,  within  seven 
days  after  the  hearing  transcript  is 
available. 

This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  1671(f)). 

July  18. 19B8. 
|an  W.  Mares, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  88-16567  Filed  7-21-^:  8:45  am) 

BIUJNG  CODE  3S10-OS-« 


Department  of  Energy,  Argonne 
National  Laboratory,  et  ai^ 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue  N'W.,  Washington. 
DC. 

Docket  Number  88-110 

Applicant:  U.S.  Department  of  Energy, 
Argonne  National  Laboratory,  Argonne. 
IL  60439-4812.  Instrument:  Tribometer. 
Manufacturer:  Centre  Suisse 
D'electronique  et  de  Microtechnique, 
S.A.,  Switzerland.  Intended  Use:  See 
notice  at  53  FR  15101,  April  27, 1988. 
Reasons  for  this  Decision:  The  foreign 
instrument  provides:  (1)  A  load  range 
from  10  to  2000  grams.  (2)  sliding  speeds 
from  0.006  to  100  cm/s,  and  (3)  direct 


output  of  the  friction  coefficient  Advice 
Submitted  by:  The  National  Bureau  of 
Standards,  June  8, 1988. 

Docket  Number  8S-172 

Applicant:  California  Institute  of 
Technology,  Pasadena.  CA  91125. 
Instrument:  Mass  Spectrometer  System. 
Model  THQ.  Manufacturer  Finnigan 
MAT.  West  Germany.  Intended  Use.  See 
notice  at  53  FR  18330,  May  23, 196a 
Reason  for  this  Decision:  The  foreign 
instrument  provides  automated  multiple 
sample  analysis  combining  thermionic 
ionizations  for  isotopic  ratio 
determinations  and  isotopic  dilutions  for 
trace  element  analysis.  Advice 
Submitted  by:  The  National  Bureau  of 
Standards. 

Comments 

None  received.  Decision:  Approved. 
No  instrument  of  equivalent  scientific 
value  to  the  foreign  instrument  for  such 
purposes  as  each  is  intended  to  be  used. 
is  being  manufactured  in  the  United 
States.  The  National  Bureau  of 
Standards  advised  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  88-16568  Filed  7  -21-88: 8:45  am] 

MLLWIG  COOE  351(M>S-M 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  70221-8099] 

National  Fish  and  Seafood 
Promotional  Councii;  Nominations 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOA.'V.  Commerce. 

action:  Notice  of  reopening  of  request 
for  nominations. 


SUMMARY:  The  Fish  and  Seafood 
Promotion  Act  of  1986  (FSPA), 
established  a  National  Fish  and  Seafood 
Promotional  Council  composed  of  the 
Secretary  of  Commerce  and  fifteen 
voting  members.  This  notice  reopens 
requests  for  nominations  for  the 
remaining  position  of  member-at-large 
on  the  National  Council  with 
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demonstrated  expertise  in  fresh-water 
and  inland  commerdal  fisheries. 

DATB:  Nominations  should  be  received 
by  August  22, 198& 

ADDRESS:  Nominations  may  be  mailed 
to  the  Director,  Office  of  Trade  and 
Industry  Services,  National  Marine 
Fisheries  Service,  Washington.  DC 
20235. 

FOR  niRTHER  INFORMATION  CONTACT: 

Shirley  V.  Smith,  (202)  673-^71. 

SUPFLCMENTARV  INrOWMATWN.  The 

National  Council  develops  annual  plans 
and  budgets  for  generic  marketing  and 
promotion  of  fisheries  products, 
including  consumer  education,  research, 
and  other  appropriate  activities.  NOAA 
issued  notices  (52  PR  4926,  February  18, 
1987  and  52  FR  12044,  April  14, 1987)  for 
all  interested  parties  to  submit  the 
names  of  nominees  for  membership  on 
the  National  Council  with  biographical 
data.  Members  of  the  National  Council 
are  appointed  for  a  term  of  four  years. 
They  receive  no  salary,  but  are 
reimbursed  for  reasonable  travel  costs 
and  expenses  incurred  in  performing 
their  duties  as  Council  members. 
Fourteen  of  the  15  members  of  the 
Council  were  appointed  by  the 
Secretary  of  Commerce  in  October  1987. 

On  June  27. 1988,  the  FSPA  was 
amended  to  modify  the  restriction  that 
precluded  the  consideration  of  those 
who  reside  in  the  Alaska,  Pacific, 
Southeast,  or  Northeast  Regions  for  the 
two  members-at-large  with 
demonstrated  expertise  in  fresh  water 
and  inland  commercial  fisheries. 
Pursuant  to  this  amendment,  only  one, 
rather  than  both  of  these  members-at- 
large,  is  subject  to  such  residency 
restriction.  One  member-at-large  has 
been  appointed  who  resides  in  an  inland 
State.  The  remaining  position  on  the 
National  Council  may  therefore  be  filled 
by  any  qualified  person  without  regard 
to  any  residency  restriction. 

Eligibility  Requirements 

To  be  eligible  for  the  unfilled  member- 
at-large  position  applicants  must  have 
demonstrated  expertise  in  fresh-water 
and  inland  commercial  fisheries. 

Selection  Criteria 

In  addition  to  the  eligibility 
requirements  defined  above,  the 
appointment  will  be  based  upon:  (1) 
Length,  breadth,  and  recent  experience 
in  freshwater  and  inland  commercial 
fisheries;  (2)  overall  knowledge  of  U.S. 
fisheries  and  the  industry;  and  (3)  other 
special  qualifications,  e.g..  experience  in 
and/or  knowledge  of  market  research 
and  promotion,  product  development, 
public  relations,  and  consumer 


education:  positions  of  leadership  in  the 
fishing  industry,  relevant  education,  etc. 

Submission  of  Nominations: 
Nominations  for  this  position  should  be 
accompanied  by  biographical 
information  relevant  to  the  above 
considerations.  Nominations  already 
submitted  for  this  position  as  a  result  of 
earlier  solicitations  will  be  considered 
and  need  not  be  resubmitted. 

(16  U.S.C  4001-4017) 
Dated:  July  la  1988. 
[FR  Doc.  a8-16&96  Filed  7-21-m  8:45  amj 

BIUJNO  COOK  MW-aMi 


COMMrrTEEFORTHE 
MPtEMEHTATION  OF  TEXTILE 
AGREEMENTS 

Permittinfl  Entry  of  COTtain  Textile 
Products  Exported  From  Taiwan 

July  19, 196a 

AOENCv:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  permitting 
entry  of  certain  shipments. 

EFFECnvc  date:  July  26, 1988. 

Authority 

Executive  Order  11651  of  March  3. 
1972,  as  amended:  section  204  of  the 

Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Fennessy,  Commodity  Industry 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-3400. 

SUPPLEMENTARY  INFORMATION: 

Shipments  of  textiles  and  textile 
products  exported  from  Taiwan  on  or 
before  August  1, 1968,  will  be  permitted 
entry  if  accompanied  by  the  old  visa 
form. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S  A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  53  FR  22202,  published 
on  June  14, 1988. 

(amet  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

ComraitlM  for  tlw  ImplenMntaiion  of  Textile 
Agraemaota 

July  19. 1988. 

Commissioner,  Department  of  the  Treasury, 
Washington,  DC.  20229. 


Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  )une  9. 19ea  by  the 
Chairman.  Cominitlee  for  the  Implementation 
of  Textile  Agreements.  You  were  directed  to 
permit  entry  from  Taiwan  of  shipments  of 
cotton,  wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  which  are  accompanied  by  the  new 
visa  form  and  visa  and  exempt  certification 
stamps  issued  by  Taiwan  on  or  after  July  1. 
1088. 

Effective  on  July  28,  IflBB.  you  are  directed 
further  to  permit  entry  of  shipments  of 
textiles  and  textile  products  exported  from 
Taiwan  on  or  before  August  1, 1968  which  are 
accompanied  by  the  old  visa  form. 

Goods  exported  from  Taiwan  after  August 
1, 1S88  must  be  accompanied  by  either  the 
new  visa  form  and  stamp  or  a  visa  waiver. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-16557  Filed  7-21-88:  a45  amj 
BiLUNO  cooc  ssto-on-M 


Adjustment  of  an  Import  Umit  tar 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  TtuMand 

July  19. 1988. 

AQENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  July  26. 1988. 

AUTHORITV:  Executive  Order  11651  of 
March  3, 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  TextUes  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  The 

currerit  limit  for  Category  369-L  is  being 
increased  for  carryover. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 


Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987.  Also  see  53  FR  60,  published  on 
January  4, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  implementation  of 
certain  of  its  provisions, 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

)uly  19, 1988. 

Commissioner  of  Customs,  Department  of  the 

Treasury.  Washington,  D.C.  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  29, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  period  which  began  on 
(anuary  1, 1968  and  extends  through 
December  31. 1988. 

Effective  on  luly  28, 1988,  the  directive  of 
December  29, 1987  is  amended  to  increase  to 
2,520,000  pounds  '  the  current  limit  for  cotton 
textile  products  in  Category  369-L*  as 
provided  under  the  provisions  of  the  current 
bilaterial  agreement  between  the 
Governments  of  the  United  States  and 
Thailand. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-16558  FUed  7-21-88:  a-45  am) 
BtLUNQ  COOE  SSIO-OiMI 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  procurement  list. 


:  This  action  adds  to 

Procurement  List  1988  commodities  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  blind  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  August  22, 1988. 


address:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley,  Jr.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
February  12  and  May  16, 1988.  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (53  FR  4200  and  53  FR 
17238)  of  proposed  addition  to 
Procurement  List  1988,  December  10. 
1987  (52  FR  46926). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c,  85  Stat.  77  and  41 
CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  provide  the 
commodities  and  services  procured  by 
the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1988: 

Commodities 

Bedspread 

7210-00-728-0180 
7210-00-728-0181 
7210-00-728-0182 
7210-00-728-0183 
7210-00-728-0184 
7210-00-728-0185 

Services 

Parts  Sorting 

Robins  Air  Force  Base,  Georgia. 
Kelly  Air  Force  Base,  Texas. 

Restocking  Parts 

Kelly  Air  Force  Base,  Texas. 

E.R.  AUey,  Jr., 

Acting  Executive  Director. 

[FR  Doc.  8a-16559  Filed  7-21-«8:  a45  am) 

MUING  CODE  6t20-33-M 


>  The  limit  ha*  not  been  adjusMd  to  account  for 
any  imports  exported  after  December  31. 1967. 

« In  Category  3ea-L.  only  TSUSA  niunl>er* 
70e.32ia  706J6S0  and  706.411. 


Procurement  Ust  1988;  Proposed 
Addition  and  Deletions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 


action:  Proposed  addition  to  and 
deletions  from  procurement  list 

summary:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procurement  List  1988  services  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 

Comments  must  be  received  on  or 
before:  August  22, 1988. 
ADDRESS:  Committee  for  Purchase  firom 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
E.R.  Alley.  Jr.  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.6.  lU  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  c:omments  on  the 
possible  impact  of  the  proposed  actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  service  listed  below  from 
workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
service  to  Procurement  List  1988, 
December  10, 1987  (52  FR  46926): 
Grounds  Maintenance  and  Sprinkler 

System  Maintenance  Buildings  2500, 

2665,  3535,  5600,  5602,  5603,  5604,  5605, 

6445, 6447, 420,  Desert  Villa  Complex. 

6000,  7220,  2421  and  5211,  Edwards 

Air  Force  Base.  California 

Deletions 

It  is  proposed  to  delete  the  following 
services  from  Procurement  List  1988, 
December  10, 1987  (52  FR  46926): 

Furniture  Rehabilitation 
Spokane,  Washington,  plus  30-mile 
radius 

Janitorial/Custodial 

Federal  Building,  Moultrie,  Georgia. 

U.S.  Customs  House,  8  McKinley 
Square,  Boston,  Massachusetts. 

Defense  Mapping  Agency.  175  Brookside 
Avenue,  WestWarwidc,  Rhode 
Island. 

Mailing  Service 

Department  of  the  Treasury,  Bureau  of 
Public  Debt,  14th  ft  C  Streets,  SW.. 
Washington,  DC. 

EJL  Alley.  Jr.. 

Acting  Executive  Director. 

[FR  Doc.  88-16560  Filed  7-21-88:  8:45  amj 

BIUJNO  COOe  M20-33-M 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

N«w  York  Futures  Eichangc  Proposed 
Option  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

Terms  and  Conditions  of  Proposed 

Commodity  Option  Contract. 

summary:  The  New  York  Futures 
Exchange  {"NYFE"  or  "Exchange")  has 
applied  for  designation  as  a  contract 
market  in  options  on  Commodity 
Research  Bureau  (CRB)  Futures  Price 
Index  futures.  The  Director  of  the 
Division  of  Economic  Analysis 
("Division")  of  the  Qmunission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96.  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

date:  Comments  must  be  received  on  or 
before  August  22, 1988. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
)ean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  NYFE 
CRB  futures  option  contract 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Shilts,  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581.  (202)  254-7303. 
SUPPLEMENTARY  INFORMATION:  Copies 

of  the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
NYFE  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552]  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  is  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  option  contract,  or  with  respect 


to  other  materials  submitted  by  the 
NYFE  in  support  of  the  application, 
should  send  such  comments  to  )ean  A. 
Webb,  Secretary,  Commodity  Futures 
Trading  Commission.  2033  K  Street  NW.. 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC,  on  foty  19, 1988. 
Paula  A.  Toaini, 

Director,  Division  of  Economic  Analysis. 
[PR  Doc.  8&-ie589  Piled  7-21^88: 8:45  am] 

MLLNM  CODE  SSSI-ei-ll 


DEPARTMENT  OF  DEFENSE 

Armed  Forces  Epidemiological  Board; 
Open  Meeting 

1.  In  accordance  with  section  10(a)(2] 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  Armed  Forces 
Epidemiological  Board.  DOD. 

Date  of  Meeting:  September  29. 1988. 

Time:  0830-1700. 

Place:  Parson's  Island.  Chester. 
Maryland. 

Proposed  Agenda:  Preventive 
Medicine  O^icer  Reports,  hepatitis  B. 
tuberculosis,  rheumatic  fever,  service 
AIDS  updates.  Army  cardiovascular 
screening  followup. 

2.  This  meeting  will  be  open  to  the 
public  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before,  or  Hie 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary,  AFEB,  Skyline  Six, 
5109  Leesburg  Pike,  Room  667,  Falls 
Church.  Virginia  22041-3258. 

Dated:  |uly  8, 1988. 
Robrnt  A.  Walls. 

COL.  USA.  MSC.  Executive  Secretary. 
(FR  Doc.  88-16535  Filed  7-21-88: 8:45  am] 

MIXINO  COOC  S710-OS-M 


Armed  Forces  Epidemiological  Board; 
Open  Meeting 

1.  In  accordance  with  section  10(a](2] 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  Armed  Forces 
Epidemiological  Board,  DOD. 

Date  of  Meeting:  September  30, 1988. 

Time:  0800-1100. 

Place:  Parson's  Island,  Chester, 
Maryland. 

Proposed  Agenda:  Ambulatory  care 
date  update.  Armor  health 


environmental  issues  update,  worldwide 
disease  prioritization  strategy. 

2.  This  meeting  will  be  open  to  the 
public  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before,  or  file 
statements  with  the  comiruitee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary.  AFEB,  Skyline  Six, 
5109  Leesburg  Pike,  Room  667,  Falls 
Church,  Virginia  22041-3258. 

Dated:  July  8. 1988. 

RolMrtAWaUa. 

COL  USA.  MSC.  Executive  Secretary. 
[FR  Doc.  88-16538  Piled  7-21-88: 8:45  am] 

■NJJNOCOOC  S710-0a-M 


DEPARTMENT  OF  EDUCATION 

Office  Of  Vocational  and  Adult 
Education 

Intent  To  Repay  to  ttte  Hawaii  State 
Board  of  Vocational  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

AOENCV:  Department  of  Education. 

ACTION:  Intent  to  award  Grantback 
funds 


;  Under  section  456  of  tiie 

General  Education  Provisions  Act 
(GEPA),  (20  U.S.C.  1234e),  the  Secretary 
of  Education  (Secretary)  intends  to 
repay  to  the  Hawaii  State  Board  of 
Vocational  Education  (State  Board) 
under  a  grantback  arrangement  an 
amount  equal  to  75  percent  of  funds 
recovered  by  the  Department  of 
Education  as  a  result  of  a  final  audit 
determination.  This  notice  describes  the 
State  Board's  plans  for  the  use  of  funds 
which  the  Secretary  intends  to  repay 
and  the  terms  and  conditions  under 
which  the  Secretary  intends  to  make 
these  funds  available  and  invites 
comments  on  the  proposed  grantback. 

OATC  All  written  comments  should  be 
received  on  or  before  August  22, 1988. 

ADDRESS:  All  written  comments  should 
be  submitted  to  Dr.  Thomas  L  Johns, 
Acting  Director,  PoUcy  Analysis  Staff, 
Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education,  (Room  620,  Reporters 
Building),  400  Maryland  Avenue  SW^ 
Washington.  IX:  20202-5609. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Thomas  L  Johns.  (202)  732-2237. 
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SUPPI^MENTARY  INFORMATION: 

A.  Background 

In  December  1986,  the  Department  of 
Education  recovered  $37,312  from  the 
State  Board  in  satisfaction  of  an  audit, 
covering  the  period  from  July  1, 1977  to 
June  30. 1980.  The  auditors  examined  the 
accounting  procedures,  and  system  of 
internal  controls  of  the  State  Board  in 
expending  funds  under  the  Vocational 
EducaUon  Act  of  1963  (VEA),  as 
amended,  20  U.S.C.  2301  et  seq.  (1976). 

The  auditors  issued  the  following 
monetary  findings  under  which  funds 
were  recovered: 

(1)  Disadvantaged  funds  set  aside 
under  section  110(b)  of  the  VEA  were 
used  statewide  in  a  program  in  which 
the  same  occupational  training  was 
given  to  non-disadvantaged  and 
disadvantaged  students  at  the  same 
time  and  not  for  excess  costs  of  special 
services  for  disadvantaged  students. 
Also,  funds  appropriated  under  section 
140  of  the  VEA  were  not  used  as 
mandated  for  special  programs  for  the 
disadvantaged  but  were  used  primarily 
to  pay  the  salaries  for  regular 
occupational  course  instructors. 

(2)  The  State  Board  did  not  maintain 
verifiable  documentation  to  support 
secondary  school  costs  claimed  against 
Federal  vocational  guidance  and 
counseling  funds. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA  provides  that 
whenever  the  Secretary  has  recovered 
funds  following  a  final  audit 
determination  with  respect  to  an 
applicable  program,  the  Secretary  may 
consider  those  funds  to  be  additional 
funds  available  for  the  program  and  may 
arrange  to  repay  to  the  State  agency 
affected  by  that  determination  an 
amount  not  to  exceed  75  percent  of  the 
recovered  funds.  The  Secretary  may 
enter  into  this  so-called  "grantback" 
arrangement  if  the  Secretary  determines 
that— 

(1)  The  practices  and  procedures  of 
the  State  Board  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
that  the  State  Board,  in  all  other 
respects,  is  in  compliance  with  the 
requirements  of  the  applicable  program: 

(2)  The  State  Board  has  submitted  to 
the  Secretary  a  plan  for  the  use  of  the 
funds  to  be  awarded  under  the 
grantback  arrangement  which  meets  the 
requirements  of  the  program,  and,  to  the 
extent  possible,  benefits  the  population 
that  was  afl^ected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception:  and 

(3)  The  use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  in 
accordance  with  the  State  Board's  plan 
would  serve  to  achieve  the  purposes  of 


the  program  under  which  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Agreement 

Pursuant  to  section  456(a)(2)  of  GEPA. 
the  State  Board  has  applied  for  a 
grantback  of  $27,984  and  has  submitted 
a  plan  to  use  the  proposed  grantback 
funds  consistendy  with  section  201  of 
the  Carl  D.  Perkins  Vocational 
Education  Act  (Perkins  Act),  20  U.S.C. 
2301  et.  seq.  (Supp.  IV  1986).  The  audit 
findings  against  die  State  Board  resulted 
from  improper  expenditiu«s  of  VEA 
funds.  However,  since  the  Perkins  Act 
has  superseded  the  VEA,  the  State 
Board's  proposal  reflects  the 
requirements  of  the  Perkins  Act. 

The  State  Board  proposes  to  use 
grantback  funds  to  pay  the  supplemental 
costs  of  equipment,  supplies,  and  travel 
for  disadvantaged  students  as  well  as 
travel  to  in-service  training  sessions  for 
instructors  involved  in  a  Pre-Industrial 
preparation  program  to  be  conducted  at 
Molokai  High  and  Intermediate  School. 
These  costs  will  be  matched  by  State 
costs  for  instructor  and  counselor 
salaries  and  in-kind  expenditures  for 
these  special  classes  during  the  program 
year.  The  State  Board's  plan  is  available 
on  request  from  the  Department  of 
Education  contact  person  listed  above. 

D.  The  Secretary's  Determination 

The  Secretary  has  carefully  reviewed 
the  request  for  repayment  of  funds,  the 
plan,  and  other  information  submitted 
by  the  State  Board.  Based  upon  that 
review,  the  Secretary  has  determined 
that  the  conditions  under  section  456  of 
GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

E.  Notice  of  the  Secretary's  Intent  to 
Enter  into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  thirty  days  before  entering  into 
an  arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  the  requirement  of 
section  456(d)  of  GEPA,  notice  is  hereby 
given  that  the  Secretary  intends  to  make 
funds  available  to  the  Hawaii  State 
Board  of  Vocational  Education  under  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$27,984  which  is  75  percent  of  the 


$37,312  recovered  by  the  Department  as 
a  result  of  the  audit  settlement. 

F.  Terms  and  Conditions  Under  Wliich 
Payments  Under  a  Grantback 
Arrangement  Will  Be  Made 

The  State  Board  agrees  to  comply 
with  the  following  terms  and  conditions 
under  which  payments  under  a 
grantback  arrangement  would  be  made: 

(1)  The  fimds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements;  and 

(b)  The  plan  that  was  submitted  in 
conjimction  with  the  grantback  request 
dated  April  29, 1987,  as  amended  on 
September  25, 1987,  and  any  other 
amendments  to  that  plan  that  are 
approved  in  advance  by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
expended  not  later  than  September  30, 
1990,  in  accordance  with  section  456(c) 
of  GEPA  and  the  State  Board's  plan. 

(3)  The  State  Board  must,  not  later 
than  December  30. 1990,  submit  a  report 
to  the  Secretary  which — 

(a)  Indicates  how  the  funds  awarded 
under  the  grantback  have  been  used; 

(b)  Shows  that  the  funds  awarded 
under  the  grantback  have  been 
liquidated:  and 

(c)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditiu'es  of  funds  awarded  under 
the  grantback  arrangement. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.04a  Basic  State  Grants  for 
Vocational  Education) 
Dated:  June  23. 1988. 

William  J.  Benoetl. 

Secretary  of  Education. 

[FR  Doc.  88-16556  Filed  7-21-88;  8:45  am] 

BILUNG  CODE  40W-01-M 


DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

[ERA  Docket  No.  87-53-NG] 

Tennessee  Gas  Pipeline  Co.;  Order 
Approving  Authorization  To  Import 
Natural  Gas 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACnON:  Notice  of  order  granting 
authorization  to  import  certain 
quantities  of  natural  gas  from  Canada 
and  conditionally  authorizing  import  of 
certain  additional  quantities. 
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summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE]  gives  notice  that  it  has 
issued  an  order  in  ERA  Docket  No.  87- 
53-NG  granting  authorization  to 
Tennessee  Gas  Pipeline  Company 
(Tennessee]  to  import  from 
TransCanada  Pipelines.  Limited, 
progressively  increasing  quantities  of 
Canadian  natural  gas — from  5,000  to 
25,000  Mcf  per  day — for  a  scheduled 
term  from  November  1, 1987,  to  October 
31,  2002.  Except  for  the  first  10.100  Mcf 
per  day  to  be  imported  through  existing 
facilities,  the  order  is  conditioned  upon 
the  completion  and  approval  by  the 
DOE  of  an  environmental  review  of  the 
construction  of  the  new  facilities  needed 
to  transport  the  additional  quantities 
authorized  for  import  during  the  later 
years  of  the  term. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-078. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC,  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.  July  18, 1988. 
Constance  L  Buckley, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
|FR  Doc.  88-16602  Filed  7-21-88:  8:45  am) 

BHXma  CODE  MSO-01-« 


Federal  Energy  Regulatory 
Commission 

(Project  No.  10441-000) 

County  of  Aspen,  CO;  Availability  of 
Environmental  Assessment 

)uly  20, 1988. 

In  accordance  witfa^the  Nationa) 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Maroon  Creek  Hydroelectric 
Project  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 


at  825  North  Capitol  Street  NE.. 

Washington,  DC  20426. 

Lois  O.  CasheU, 

Acting  Secretary. 

(FR  Doc.  88-16578  Filed  7-21-88:  8:45  am] 

MLUNQ  COOC  (717-01-11 


[ProJMt  Na  S466-004] 

New  York  City;  Availal)Hlty  of 
Environmental  Asaosament 

)uly  20, 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1960  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486, 52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  exemption  for  the 
proposed  Crofon  Hydroelectric  Project 
on  the  Croton  River  in  Croton-on- 
Hudson,  Westchester  County;  the 
Titicus  River  in  Purdy's  Station, 
Westchester  County;  the  West  Branch 
Croton  River  in  Brewster.  Putnam 
County;  and  on  the  East  Branch  Croton 
River  in  Brewster,  Putnam  County,  New 
York;  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  enviroiunental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigation  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE., 
Washington,  DC  20426. 
Lois  O.  CasheU, 
Acting  Secretary. 
[FR  Doc.  88-16579  Filed  7-21-88;  8:45  am) 

WLUtra  COOC  •717-01-« 

[Docket  Not.  ST8S-3392-000,  tt  ai.] 

Sunflower  Electric  Coop.,  inc.,  et  al.; 
Self-Implementing  Tranaactiona 

)uly  20. 1968 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations,  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).> 


'  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  with  the 
Commission's  Regulations. 


The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
on  behalf  of  an  intrastate  pipeline  or  a 
local  distribution  company  pursuant  to 
S  284.102  of  the  Commission's 
Regulations  and  section  311(a)(1)  of  the 
NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  S  284.122  of  the 
Commission's  Regulations  and  section 
311(a)(2)  of  the  NGPA.  In  those  cases 
where  Commission  approval  of  a 
transportation  rate  is  sought  pursuant  to 
S  284.123(b)(2),  the  table  lists  the 
proposed  rate  and  the  expiration  date  of 
the  150-day  period  for  staff  action.  Any 
person  seeking  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  motion  to 
intervene  with  the  Secretary  of  the 
Commission  on  or  before  August  8. 1988. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  §  284.142  of  the 
Commission's  Regulations  and  section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  S  284.147(d)  of 
the  Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  Regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  under 
S  284.221  of  the  Commission's 
Regulations. 

A  "G(LT)"  "G(LS)"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
S  284.224  of  the  Commission's 
Regulations. 

A  ••G(HT)"  or  "G(HS] "  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
S  284.224  of  the  Commission's 
Regulations. 
Lois  D.  CasheU. 
Acting  Secretary. 
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DockMNa' 


Transporter/sellef 


ST88-3392 

ST88-3393 

ST88-3394 

ST88-3396 

ST88-3396 

ST88-3397 

ST88-3398 

ST88-3399 

ST6S-3400 

ST88-3401 

ST88-3402 

ST88-3403 

ST88^^3404 

ST8B-3405 

ST88-3406 

ST88-3407 

ST8S-3408 

STa»-3409 

ST88-3410 

ST88-3411 

ST88-3412 

STS8-3413 

ST88-3414 

ST88-3415 

ST88-3416 

ST88-3417 

ST88-3418 

ST8&-3419 

ST88-3420 

8188-3421 

ST88-3422 

ST68-3423 

ST88-3424 

ST88-3425 

8788-3426 

8T88-3427 

ST88-3428 

ST88-3429 

ST88-3430 

STB8-3431 

ST88-3432 

ST88-3433 

8188-3434 

ST88-3435 

8188-3436 

ST88-3437 

STBS-3438 

ST88-3439 

ST88-3440 

ST88-3441 

ST8B-3442 

ST88-3443 

ST88-3444 

8T8&-3445 

STB8-3446 

ST88-3447 

ST88-3448 

ST88-3449 

ST88-3450 

ST88-3451 

ST88-3452 

ST88-3453 

ST88-3454 

ST88-3455 

ST88-3456 

Sr88-3457 

ST88-3458 

S.T88-3459 

8T88-3460 

ST86-3461 

ST88-3462 

ST88-3463 

ST86-3464 

ST88-3465 


Sunflower  Electric  Cooperative,  Inc 

Natural  Gas  Pipeline  Co  of  America. 

United  Texas  Transmission  Ca 

Sandy  Hook  Pipeline  Inc 

Seagull  StKireline  System ~ 

Transcontinental  Gas  Pipe  Line  Corp 

Transcontinental  Gas  Pipe  Line  Corp 

Transcontirwntai  Gas  Pipe  Line  Corp 

Transcontinental  Gas  Pipe  Ur>e  Corp 

Transcontinental  Gas  Pipe  Lirie  Corp 

Transcontinental  Gas  Pipe  Line  Corp 

Transcontinental  Gas  Pipe  Lir>e  Corp 

Transcontinental  Gas  Pipe  Lirte  Corp 

Transcontinental  Gas  Pipe  Line  Corp 

Transcontinental  Gas  Pipe  Line  Corp 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pifseline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co ~ 

Nonhemn  Natural  Gas  Co 

Norttwrnn  Natural  Gas  Co 

Northernn  Natural  Gas  Co - 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co.. 
ANR  Pipeline  Co. 
ANR  Pipeline  Co. 


Recipient 


ANR  Pipeline  Co 

United  Gas  Pipe  Line  Co _ 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co ~ -.-. 

United  Gas  Pipe  Line  Co ~ 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co...... 

Panhandle  Eastern  Pipe  Une  Go 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co — 
Panhandle  Eastern  Pipe  Une  Co — 
Panhandle  Eastern  Pipe  Line  Co — 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co - 

Southern  Natural  Gas  Co - 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co — 

Southern  Natural  Gas  Co 

Souttiem  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Ca 

Southern  Natural  Gas  Co ~ 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co.... 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co. 


etal. 


Northern  Natural  Gas  Co 

Associated  Intra  Pipeline  Co 

Neches  Gas  Distribution  Co 

United  Gas  Pipe  Line  Co 

Northern  Natural  Gas  Co 

Yankee  Taft  Co 

WIntershall  Louisiana  Corp..- 

Battinxxe  Gas  and  Electric  Go 

Bay  Stale  Gas  Co..  et  al 

Coming  Natural  Gas  Co..  et  al 

North  Carolina  Gas  Senrice  Co ... 

Bay  State  Gas  Co..  et  aL 

Bishop  Pipeline  Coip - 

Philadelphia  Electric  Co 

New  Jersey  Natural  Gas  Co 

Mississippi  Fuel  Co - 

Berkshire  Gas  Co 

CNG  Transmission  Corp 

UER  Martieiing  Co 

MotMl  Oi  Corp 

Northern  Illinois  Gas  Co 

Northern  Natural  Gas  Supply  Co. 

Apache  Transmission  Co 

Great  River  Gas  Co 


Date  fHad 


Subpart 


Expiration 
Date' 


SL  Joseph  Light  &  Power  Co 

Northern  Indiana  Public  Service  Co. 

Michigan  Gas  Co 

Michigan  Consolidated  Gas  Co 

Midcon  Martieting  Gas  Co 

Oarfce-Mobile  Counties  Gas  District 
Mobd  on  Exp.  a  Producing  SE,  Inc.. 

Claion  Industrial  Gas,  Inc 

Amalgamated  Ppeline  Co 

Access  Energy  Pipeline  Corp 

Midcon  Marlieting  Corp 

United  Texas  Transmission  Co 

Extex,  hx: .v 

Texas  Southern  Pipelirie,  Inc 

Wellhead  Ventures  Corp 

Enmark  Gas  Corp 

Amalgamated  Pipeline  Co 

Consumers  Pamet  Co - 

ColunMa  Gas  of  Ohio,  Inc 

Columbia  Gas  of  Ohio,  Inc..  et  al... 

Ohio  Gas  Co 

BatUe  Creek  Gas  Co 

Citizens  Gas  Fuel  Co 

Louisiana  State  Gas  Corp 

Southeast  Alabama  Gas  District 

South  Carolina  Pipeline  Corp 

Uano,  Inc 

AUanta  Gas  Light  Co 

SNG  Intrastate  Pipeline.  Inc 

City  of  Boaz 

Alafaama  Gas  Corp 

SNG  Intrastate  Pipeline.  Inc 

Atlanta  Gas  Light  Co 

Atlanta  Gas  Light  Co - 

Odton  Utilities 

Atlanta  Gas  Light  Co 

City  of  AshviMe 

City  of  Piedmont 

City  of  Dublin - - ~ 

SNG  Intrastate  Pipeiine.  kic 

Sun  Gas  Transmission  Co.,  Inc 

Alabama  Gas  Corp 

CHy  of  Andersortville - 

City  of  Fultondale..- 

.  City  of  Oneonta — 

City  of  CanersvUle „ - 


Southern  Natural  Gas  Co J  Cily  of  Alabaster 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co - 

Southern  Natural  Gas  Co 


City  of  Meigs. 
Lynchburg  Gas  Co.,  el  aL.. 
Oty  of  SommennHe 


05-02-88     C 

05-02-a8 

3 

05-02-88 

0 

05-02-88 

c 

05-02-88 

c 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-68 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-68 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

G 

05-02-88 

G-S 

05-02-88 

G-8 

05-02-88 

B 

05-02-88 

G-S 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-68 

G-S 

05-02-88 

B 

05-02-88 

G-S 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

G-S 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-«8 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

8 

05-02-88 

B 

05-02-68 

B 

05-02-88 

B 

05-02-68 

B 

05-02-68 

B 

05-02-68 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

05-02-88 

B 

09-29-68 


Transportation 
rate  (c/ 
MMBTU) 


23.00 


09-29-88    30.00 
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Docket  No.  > 


ST88-3466 
ST88-3467 
ST88-346a 
8788-3469 
ST88-3470 
ST88-3471 
ST88-3472 
ST88-3473 
ST88-3474 
ST8&-3475 
ST88-3476 
ST88-3477 
ST88-3478 
ST88-3479 
ST88-3480 
ST88-3481 
ST88-3482 
ST88-3483 
ST88-3484 
ST88-3485 
ST88-3486 
ST88-3487 
ST88-3488 
ST88-3489 

ST88-3490 
ST88-3491 
ST88-3492 
ST88-3493 
ST88-3494 
ST88-3495 
ST88-3496 
ST88-3497 
ST88-3498 
ST88-3499 
ST88-3500 
ST88-3501 
ST80-3SO2 
STS8-3503 

ST88-3504 
ST88-3505 
ST88-3506 
ST88-3507 
ST88-350e 
STB8-3509 

ST88-3510 
ST88-3511 

ST88-3512 
ST88-3S13 
ST88-3514 
ST88-3515 
ST88-3516 
ST88-3517 
ST88-3518 
ST88-3519 
ST88-3520 
ST88-3521 
ST88-3522 
ST88-3523 
ST88-3524 
ST88-3525 
ST88-3526 
ST88-3527 
ST88-3528 
ST86-3529 
ST88-3530 
ST88-3531 
ST88-3532 
ST88-3533 
ST88-3534 
ST88-3535 
ST88-3536 
ST88-3537 
ST88-3538 
ST88-3539 
ST88-3540 
ST88-3541 


Transporter/seNer 


Souttiem  r4atural  Gas  Co.. 
Souttiern  Natural  Gai  Co.. 
Southern  Natural  Gas  Co.. 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.... 
Southern  Natural  Gas  Co.... 
Southern  Natural  Gas  Co.~. 
Southern  Natural  Gas  Co.... 
Southern  Natural  Gas  Co.... 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co... 
Soutt)em  Natural  Gas  Co... 


Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 


South  Georgia  Natural  Gas  Co.... 
South  Georgia  Natural  Gas  Co.... 
South  Georgn  Natural  Gas  Co..- 
South  Georgia  Natural  Gas  Co.... 
South  Georgia  Natural  Gas  Co.... 
South  Georgia  Natural  Gas  Co.... 

ANR  Pipeline  Co 

ANR  Pipelitw  Co ~»-. ..._ 

ANR  Pipeline  Co....~.»_._.— ....> 
ANR  Pipeline  Co „ „. 


ANR  Pipeline  Co 

ANR  Pipeline  Co...„ 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co . 

ANR  Pipeline  Co 

Tennessee  Gas  PIpeHrte  Co.. 
Tennessee  Gas  PipeNne  Co.. 


Tennessee  Gas  Pipeline  Co... 
Tennessee  Gas  Pipeline  Co... 
Tennessee  Gas  Pipeline  Co... 
Tennessee  Gas  Pipeline  Co... 
Tennessee  Gas  Pipelirw  Co... 
Tennessee  Gas  Pipeline  Co... 
Tennessee  Gas  Pipeline  Co.. 
Tennessee  Gas  Pipeline  Co.. 
Tennessee  Gas  Pipeline  Co.. 
Tennessee  Gas  Pipeline  Co..._. 

Tennessee  Gas  Pipeline  Co 

Northern  Border  Pipeline  Co ..... 

Trunkline  Gas  Co _._. 

Williams  Natural  Gas  Co 

Williams  Natural  Gas  Co „ 

Natural  Gas  Pipeline  Co  of  America 

Natural  Gas  Pipeline  Co.  of  America 

Colofado  Interstate  Gas  Co „ 

Northern  Natural  Gas  Co 

Ouestar  Pipeline  Co 

Natural  Gas  Pipeline  Co.  of  America. 

Natural  Gas  Pipeline  Co.  of  America 

Natural  Gas  Pipeline  Co.  of  Americe. 

Natural  Gas  Pipeline  Co.  of  America. 

Natural  Gas  Pipeline  Co.  of  America. 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co ™™... ... 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 


Hecipiern 


Bishop  Pipeline  Corp 

SNG  Intrastate  Pipelne.  Inc 

Bishop  Pipeline  Corp 

Oly  of  TruaewiMe 

South  CaroNna  PipeMrw  Corp...„ 

Attama  Gm  Light  Co 

AUenta  Qes  LigM  Co 

Allania  Qm  Light  Co _ 

Oly  of  CwterevWe 

Decatur  Count  BoertI  d  Comm. 

Atlanta  Gas  LigM  Co 

Uwid.  Inc 

Adanu  Qaa  UgM  Co 

CHy  of  DedevWe 

Alabeme  Ges  Corp 

Texas  Induaniel  Energy  Co 

Atienta  Qaa  Light  Co. 

City  of  Union  Springs 

aty  of  Pleasant  Grove „ 

Texas  Industrial  Energy  Co „ 

Access  Energy  Pipeline  Corp 

aty  of  Ragtand 

Wisconsin  Gas  Co.,  et  al 

New  Yori(  State  Elect  &  Gas  Corp., 
etal. 

SNG  Inuastate  Pipeline.  Inc 

SNG  Intrastate  Pipeline.  Inc 

Atlanta  Gea  Light  Co ~ „... 

Oty  of  Lafayette 

Atlanta  Gas  Light  Co. 

City  of  Meigs 


Dale  filed 


City  of  AixJeraonviWe - 

Texas  Industrial  Energy  Co 

Texas  Industrial  Energy  Co 

Decatur  Count  Board  of  Comm 

National  Fuel  Gas  Distribution  Corp . 

Consumers  Poiwer  Co 

Wisconsin  Gas  Co 

Coastal  States  Gas  Transmiseion 

Co. 

IOM«  Electric  Light  &  Power  Co 

Wisconsin  Power  and  LiglM  Co 

Central  Illinois  Ligttt  Co 

Michigan  Consolidated  Gas  Co 

Wisconsin  Power  and  Light  Co 

Coastal  States  Gas  Transmission 

Co. 

Boston  Gas  Co 

Central  Hudson  Gas  and  Electric 

Co 
Niagara  Mohawit  Power  Corp..  et  al 

LTV  Steel  Co 

Pennsylvania  Gas  and  Water  Co 

Berkshire  Gas  Co 

Souit>em  Connecticut  Gas  Co 

Tejas  Power  Corp 

Central  III.  Put)lic  Sen«ice,  et  al 

Cotomal  Gas  Corp _ 

North  Penn  Co ,. 

Intercon  Gas,  Inc 

Orange  and  Rockland  Utilities,  Inc.... 

Northern  Natural  Gas  Co 

Consumers  Power  Co _......_„_. 

MoM  Oil  Corp 

Gastrak  Corp 

Central  Illinois  Public  Service  Co 

Iowa  Eiectnc  Light  &  Power  Co 

Acess  Pipeline  Co 

Houston  Pipe  Line  Co 

Northwest  Natural  Gas  Co 

lowa-lllinots  Gas  &  Eiectnc  Co 

Peoples  Gas  Light  A  Coke  Co 

Nrott>ern  Illinois  Gas  Co 

Wisconsin  Southern  Gas..  Inc 

Northern  Indiana  Public  Service  Co... 

Enmark  Gas  Corp 

Endevco  Pipeline  Co „ 

Clarke-Mobile  Counties  Gas  District 
Sun  Gas  Transmission  Co  )nc  ... 
Entex.  Inc  ...  


05-02-88 
05-02-88 
05-02-88 
05-02-88 
05-02-86 
05-02-88 
05-02-88 
05-02-88 
05-02-88 
05-02-66 
05-02-88 
05-02-68 
05-02-88 
05-02-88 
05-02-88 
05-02-88 
05-02-88 
05-02-88 
05-02-88 
05-02-88 
05-02-88 
05-02-88 
05-02-88 
05-02-88 

05-02-86 
05-02-88 
05-02-88 
05-02-88 
05-02-68 
05-02-88 
05-02-68 
05^)2-88 
05-02-88 
05-02-88 
05-03-88 
05-03-88 
05-03-88 
05-03-88 

05-03-88 
05-03-88 
05-03-88 
05-03-88 
05-03-86 
05-03-88 

05-03-88 
05-03-68 


Subpart 


05-03-88 

B 

05-03-88 

6-S 

05-03-88 

B 

05-03-88 

B 

05-03-88 

B 

05-03-88 

G-S 

05-03-88 

B 

05-03-68 

B 

05-03-88 

B 

05-04-88 

G-S 

05-04-88 

B 

05-03-86 

Q 

05-04-66 

B 

05-04-88 

Q-S 

05-04-68 

G-S 

05-04-88 

B 

05-04-88 

B 

05-05-88 

B 

05-04-88 

B 

05-05-88 

B 

06-05-88 

B 

05-05-88 

B 

05-05-88 

B 

05-05-88 

B 

05-05-88 

B 

05-05-88 

B 

05-05-88 

B 

06-05-88 

B 

05-05-88 

B 

05-05-88 

B 

8 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 

B 

B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
6 
B 

B 
B 
B 
B 
B 
B 

B 
B 


Eniration 
Date* 


Transportation 
raleU/ 
MMBTU) 


Docket  No.  • 

Transporter/seller 

Recipient 

Date  filed 

Subpart 

Expiratnn 
Date> 

Transportation 
rate  («/ 
MMBTU) 

ST88-3542 

United  Gas  Pipe  Line  Co 

OXY  Cities  Service  NGU  Inc 

05-05-88 
05-05-88 
05-05-88 
05-05-86 
05-05-88 
05-05-88 
05-05-88 
05-05-88 

05-05-88 
05-05-88 
05-05-86 
05-05-88 
05-05-86 

05-05-68 
05-06-68 
05-06-88 
05-06-88 
05-06-88 
05-06-88 
05-06-88 
05-06-88 
05-06-88 

05-06-88 
05-06-88 
05-06-88 
05-06-88 
05-06-88 
05-06-88 
05-06-88 
05-05-88 
05-09-88 
05-09-88 
05-09-88 
05-09-88 

05-09-88 

05-09-88 
05-09-88 
05-09-88 
05-09-88 
05-09-88 
05-09-68 
05-09-88 
05-0»-88 
05-03-88 
05-03-88 
05-03-88 
05-03-88 
05-03-88 
05-03-88 
05-03-88 
05-09-88 
05-09-88 

05-09-88 
05-09-88 
05-09-88 
05rO9-88 
05-10-88 
05-10-88 
05-11-88 
05-11-88 
05-11-88 

05-11-88 

05-11-88 
05-11-88 
05-11-88 

05-11-88 
05-11-88 

05-11-88 
05-11-88 
05-11-88 

G-S 

B 

B 

B 

G-S 

B 

B 

B 

B 

B 

B 

G-S 

B 

B 
B 
B 

B 
B 
B 
B 
B 
C 

B 

I 

G-S 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 
B 
B 
B 

G-S 
G 
B 
B 

G-S 
G-S 
G-S 
B 

■G-S 
G-S 
B 
B 
B 

B 

B 

B 

B 

B 

B 

G-S 

C 

C 

C 

C 
C 
C 

C 
C 

C 
C 
G-S 

• 
1&.03-88 

10-08-88 
1(M>6-88 

ST88-3543 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co ...~.......™....™™.™. 

Uano  Inc 

ST88-3544 

Atlanta  Gas  Light  Co 

Olympic  Pipeline  Co 

ST88-3545 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co . ..„ .... 

ST88-3546 

Cities  Service  Oil  &  Gas  Coro 

ST88-3547 

Baltimore  Gas  &  Beet  Co..  et  al 

City  of  VKstxirg 

ST88-3548 

United  Gas  Pipe  Line  Co 

ANR  Pipeline  Co _ „ 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp _. 

Texas  Gas  Transmission  Corp „ ... 

ColumlM  Gas  Transmission  Corp .._ 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

ST88-3549 
ST88-3550 

Memphis  Ught  Gas  and  Water  Di- 

vi^n. 
Louisville  Gas  &  Electric  Co 

ST88-3551 

Mississippi  Valley  Gas  Co . .... 

ST88-3552 

Mississippi  Valley  Gas  Co 

ST88-3553 

Citizens  Gas  Supply  Corp 

ST88-3554 
ST88-3555 

PuMic  Sennce  Elect.  &  GS  Co..  et 
al. 

Hydroca»t)on  Devetopment  Corp 

Bridoe  Gas  Svstem  

ST88-3556 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

Natural  Gas  FNpeline  Co  of  America 

Northwest  Pipeline  Corp - 

Nortttwest  Pipeline  Corp _     ..... 

^|0'ttvam  Natural  f^flS  f>>                           .    „,,,,,  , 

STe8-3557 
ST88-355e 

Associated  Intrastate  Pipeline  Co 

North  Shore  Gas  Co 

ST88-3559 
ST88-3S60 

Corpus  Christi  Industrial  Pipeline  Co.. 
Quivira  Gas  Co 

ST88-3561 

Peoples  Gas  Light  &  Coke  Co 

ST88-3562 

Cokxado  Interstate  Gas  Co ........_-    -. 

Lovera  Pipeline  Co 

ST86-3563 

Mississippi  Fuel  Co « ~      

Transcontinental    Gas    Pipe    Line 
Corp. 

Consumers  Power  Co.... 

Consumers  Power  Co 

33.12 

ST88-3564 

Trunkline  Gas  Co 

ST66-3565 

Trunkttne  Gas  Co « - 

Trunkline  Gas  Co  .  ...   ^       

ST86-3S66 

Citizens  Gas  and  Coke  Utility 

ST88-3S67 

Trunkline  Gas  Co .~    . .__...... 

Consolidated  Fuel  Supply.  Inc 

ST8e-3S68 
ST88-3S60 

Trunkline  Gas  Co 

Trunklir>e  Gas  Co  ...~ 

Amoco  Productkxi  Co ~ 

Union  Gas  Umited 

Columtxa  Gas  of  Ohk).  Inc 

ST88-3570 

Tninklmp  Gas  Co                         _  

ST86-3571 
ST88-3573 
ST88-3574 

Texas  Gas  Transmission  Corp 

Natural  Gas  Pipeline  Co  of  Amenca 

Mississippi  Valley  Gas  Co 

Monarch  Gas  Co — 

htorttwm  Illinois  Gas  Co „. 

lowa-lllifK>is  Gas  &  Electric  Co 

• 

ST88-3575 

Natural  Gas  Pipeline  Co  of  America 

Natural  Gas  Pipeline  Co  of  America ~.     ... 

Natural  Gas  Pipeline  Co  of  America. 

ST88-3576 
ST88-3577 

AlatMma-Tenn.  Natural  Gas  Co..  et 

al. 
Brighton  Municipal  Gas  Systems,  et 

al. 
Indiana  Gas  Co.,  Inc 

ST88-3578 

Panhandle  Eastern  Pipe  Une  Co 

Panhandle  Eastern  Pipe  Une  Co _. 

Pantwindle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Une  Co „      . 

Tennessee  Gas  Pipolirte  Co.._ _.-~.    ._-..     ™... 

ST88-3579 
ST88-fl!>80 
ST88-3581 

Consumers  Power  Co — 

Consumers  Power  Co 

Michigan  Gas  Utilities  Co 

STB8-3582 

Bienville  Gas  Marketing  Inc 

ST88-3583 
ST88-3584 
ST88-3585 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Artila  Energy  Resources . 

Trunkline  Gas  Co 

Columt)ia  Gulf  Transmission  Co 

Niagara  Mohawk  Power  Corp.,  et  al .. 
Wisconsin  Public  Service  Co 

ST86-3586 

Amoco  Production  Co 

ST88-3587 

Trunkline  Gas  Co ~- .. .. 

Sun  Operating  Umited  Partnership .... 

Panhandle  Trading  Co.~ „ 

Consumers  Power  Co 

Pantiandle  Tradino  Co 

ST88-3588 

Tn  ink  linn  nfi<^  ry>     

ST88-3589 
ST88-3590 

Trunkline  Gas  Co '. .... 

Tnjnkline  Gas  Co „ 

Trunkline  Gas  Co 

TninkliriA  fifls  (Vi 

ST88-3591 
ST88-3592 

Tejas  Power  Corp 

City  of  Bvtialia          

ST88-3593 
ST88-3594 

ST80-3595 

Northwest  Pipeline  Corp 

Tennessee  Gas  Pipeline  Co - 

Norttiem  Natural  Gas  Co 

Cascade  Natural  Gas  Corp 

Coastal  States  Gas  Transmission 

Co. 
Peooles  Natural  Gas  Co .. 

• 

ST88-3596 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

El  Paso  Natural  Gas  Co 

Irxjiana  Gas  Co.,  Inc 

ST86-3597 

Wisconsin  Gas  Co           

ST88-3598 

Columbia  Gas  of  Ohk>  Inc 

STB8-359S 

Southern  California  Gas  Co 

Pacific  Gas  &  Elect,  et  al 

RSI  Inc             

ST88-3600 

Natural  Gas  Pipeline  Co  of  America.......... -«.. 

ST88-3601 

Natural  Gas  Pioeline  Co  of  America 

ST88-3602 

Delhi  Gas  Pipeline  Corp _ 

Oasis  Pipe  Une  Co -.... 

Houston  Pipe  Une  Co - 

Houston  Pipe  Line  Co _ „ 

Houston  Pipe  Une  Co ~. 

Houston  Pipe  Une  Co 

Houston  Pipe  Une  Co -.. 

Oasis  Pipe  Une  Co _ — 

Nofttiem  Natural  Gas  Co 

35.00 

ST88-3603 
ST88-3604 
ST88-3605 

Natural  Gas  Pipeline  Co.  of  Amer- 

tta. 
Natural  Gas  Pipeline  Co.  of  Amer- 

k». 
Seaoull  Interstate  Cotd 

ST88-3606 

Norttiem  Natural  Gas  Co 

ST88-3607 
ST88-360e 

Transcontinental    Gas    Pipe    Line 

Corp. 
Tennessee  Gas  Pioeline  Co 

ST88-3609 
ST88-3810 

Transcontinental    Gas    Pipe    Une 

Corp. 
Tennessee  Gas  Pipeline  Co 

STe8-3811 
ST88-3612 

ONG  Transmisston  Co - 

Natural  Gas  Pipeline  Co  of  America..- 

Panhandle  Eastern  Pipe  Line  Co 

Chevron  U.S.A. „ 

24.32 

27754 
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OockatNo.' 


ST88-3613 
ST88-3614 
ST88-3615 
ST8S-3616 
ST88-3617 
ST88-3618 
ST88-3619 
ST88-3620 
ST88-3621 
ST8a-3622 

ST88-3623 
ST88-3624 
ST88-3625 
ST8a-3626 
ST88-3627 
3786-3628 

ST88-3629 
ST88-3630 
ST88-3631 
ST8e-3632 
ST88-3633 
ST88-3634 
ST88-363S 

ST88-3636 

ST88-3637 

ST88-3638 

ST88-3639 

ST88-3640 

ST88-3641 

ST88-3642 

ST88-3643 

ST88-3644 

ST88-3645 

ST88-3646 

ST88-3647 

ST88-3648 

ST88-3649 

ST88-3650 

8768-3651 

ST68-3652 

ST88-3653 

ST88-3654 

ST88-3655 

ST88-3656 

ST88-3657 

ST88-3656 

ST88-3659 

ST88-3660 

ST88-3661 

ST88-3662 

STB8-3663 

ST88-3664 

ST88-3665 

ST86-3666 

ST88-3667 

ST88-3668 

ST88-3669 

ST86-3670 

ST88-3671 

ST88-3672 

ST88-3673 

ST8&-3674 

8186-3675 

8T88-3676 

8T68-3677 

8T88-3678 

ST88-3679 

ST86-3680 

8T88-3681 

8T88-3682 

ST88-3683 

ST86-3664 

ST88-3685 

ST86-3686 

8T86-3687 

STB8-36e6 

8788-3669 


Trana|)ortar/: 


Natural  Gas  PIpelin*  Co  of  Amwtoa- 
Transcontinental  Gas  Pipa  Liiw  Cop  .„ 
Transcontinental  Gas  Pipm  Lin*  Corp ._ 
Transcontinental  Gas  Pipe  Lino  Corp  .„ 
Transcontinental  Gas  Pip*  Una  Corp.„ 
Transcontinental  Gas  Pip«  Lino  Corp . 
Transcontir>ental  Gas  Pipe  Lino  Corp ._ 
Transcontinental  Gas  Pipe  Lino  Corp ... 
Transcontinental  Gas  Pipe  Line  Corp... 
Transcontinental  Gas  Pipo  Lino  Corp ... 


Recipient 


Transcontinenial  Gas  Pipo  Lino  Corp ... 
Transcontinental  Gas  Rpo  Line  Corp... 
Transcontinental  Gas  Pipe  Lme  Corp.. 

Columbia  Gulf  Transmission  Co 

CNG  Transmission  Corp 

CNG  Transmission  Corp 


CNG  Transmission  Corp ... 
CNG  Transmission  Corp ._ 
CNG  Transmission  Corp ... 
CNG  Transmission  Corp ... 
CNG  Transmission  Corp ... 
CNG  Transmission  Corp ... 
CNG  Transmission  Corp ... 


CNG  Transmission  Corp... 

CNG  Transmission  Corp .... 

CNG  Transmission  Corp.._ 

CNG  TransnHssion  Corp.... 

CNG  Transmission  Corp. 

Natural  Gas  Pipeline  Co  of  Amorico.. 

Natural  Gas  Pipeline  Co.  of  Americo 

Natural  Gas  Pipeline  Co.  at  America..-.. 

Natural  Gas  Pipeline  Co.  of  America. 

Natural  Gas  Pipeline  Co.  of  America 

Natural  Gas  Pipeline  Co.  of  America. 

Natural  Gas  Pipeline  Co.  o1  Amenca 

Natural  Gas  Pipeline  Co.  of  America 

Trunldine  Gas  Co „. 

Valero  Transmission,  LP . 

Delhi  Gas  Pipeline  Corp.. 


Tennessee  Gas  Pipeline  Co.... 
Tennessee  Gas  Pipeline  Co.... 
Tennessee  Gas  Pijjeiino  Co.... 
Tennessee  Gas  Pipeline  Co.... 
Tennessee  Gas  Pipeline  Co.„. 


Tennessee  Gas  Pipeline  Co. 

Colorado  IntersJate  Gas  Co 

Texas  Eastern  Transmission  Corp.... 
Texas  Eastern  Transmission  Corp.... 
Texas  Eastern  Transmission  Corp.... 
Texas  Eastern  Transmiseion  Corp... 
Texas  Eastern  Transmission  Corp.... 
Texas  Eastern  Transmission  Corp.... 
Texas  Eastern  Transmission  Corp.... 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp.... 
Texas  Eastern  Transmission  Corp.... 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  raslim  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Traramission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Traramisaion  Corp.. 


Consumers  Power  Co..  ol  al - 

Public  Servico  Co.  of  N.  Caratm 

AUanla  Gas  Ugttt  Co 

Penwayfvania  Gas  and  Walar  Co 

Long  Island  Lighting  Co 

Public  Servtce  Co.  of  N.  Carolina 

South  Jersey  Qaa  Co 

UGlCorp 

Public  Service  Electric  and  Gas  Co.. 
CIMon  NemHBenry  Nat.  Gas  Author- 
ity. 

Baltimoro  Gas  and  Electric  Co 

Washinglon  Gas  Ligftt  Co 

PuMic  Service  Electric  and  Gas  Co.. 

Pennsylvania  Gas  and  Water  Co 

Niagara  Moftawfc  Power  Corp 

New  Yorii  Stale  Electric  and  Oat 
Co. 

Niagera  Mottawfi  Power  Corp 

Peoplee  Natural  Gas  Co 

Peoptee  Natural  Gas  Co 

Rochester  Gas  and  Electric  Corp 

Rochester  Gas  and  Electric  Corp 

Corving  Natural  Gas  Corp 

New  Yoric  Slate  Electnc  and  Gas 
Co. 

Niagara  Mofnwfc  Power  Corp 

Niagara  Mofia«A  Power  Corp 

East  Ohio  Gas  Co 

Ntagara  Mofiawit  Power  Covp 

East  Ofiio  Gas  Co 

North  Sfwre  Gas  Co 

lowe-Minan  Gas  A  Electric  Co 

Peoples  Gas  Light  A  Coke  Co 

Nortfiem  HHnois  Gas  Co _ 

Northern  IMnois  Gas  Co 

Baltimore  Gas  A  Elect.  Co.,  et  al... 

lowa-illinois  Gas  &  Electric  Co 

Norttiom  Illinois  Gas  Co 

Chevron  USA 

Valero  imerstate  Transmission  Co. 

Northern  Natural  Gas  Co 

Niagara  Mohawk  Power  Coip 

CNG  Transmission  Corp 

Colonial  Gas  Corp 

Access  Energy  Pipe«r>e  Corp 

Pennsytvania  Gas  and  Water  Co .... 

Ellzabelhtown  Gas  Co.,  et  ai 

Southern  CaWomia  Gas  Co 

Midwest  Natural  Gas  Corp 

Put>lic  Service  ElectrK  and  Gas  Co 

Eiizabethtown  Gas  Co 

City  of  Lafayette 

City  ot  Croesville _ 

Central  IHinois  Put)lic  Serve*  Co 

Associated  Natural  Gas  Co 

City  ot  Bora „ 

PublK  Service  Electric  and  Gas  Co 

NeshviHe  Gas  Co 

Oxford  Natural  Gas  Co 

City  ol  BatesviHe 

City  of  Bude 

New  Jersey  Natural  Gas  Co  _ 

Consumers  Gas  Co 

Pubkc  Service  EloctfK  and  Gaa  Co 

EliuOetfUuwn  Gas  Co _ 

Long  latand  UghUng  Co 

Huntmgburg  Municipal  Gas  System. 

New  Jersey  Natural  Gas  Co 

City  of  Anria 

City  of  Bemie .....«—........... 

Fan  River  Gas  Co 

ciiy  of  Meaoiiiaa ..»»..- 

Lawrenceburg  Gas  CO 

CHy  of  Lebanon _ 

Community  Natural  Got  Co..  tne 

United  Cities  Gas  Co _ 

Mt  Carmel  Pubic  UMly  Co 

IWlslsslppI  Gas  Corp __ 

Consolidated  Edison  Co.  otNY,  Inc 


05-11-88 
05-t1-«8 
05-T1-68 
05-11-68 
05-11-88 
05-11-68 
05-11-88 
05-11-88 
05-11-68 
05-11-68 

05-11-88 
05-11-86 
05-11-88 
05-11-68 
05-11-68 
05-11-88     B 


05-11-86 
05-11-68 
05-11-68 
05-11-88 
05-11-88 
05-11-88 
05-11-68 

05-11-68 

05-11-66 

05-11-88 

05-11-88 

05-11-68 

05-12-68 

0S-12-6e 

05-12-88 

05-12-86 

05-12-88 

05-12-88 

05-12-68 

05-12-86 

05-12-66 

05-12-68 

05-12-88 

05-12-68 

05-12-68 

05-12-88 

05-12-68 

05-12-68 

05-12-88 

05-12-68 

05-13-88 

05-13-88 

05-13-68 

05-13-88 

05-13-88 

05-13-68 

05-13-68 

05-13-86 

05-13-88 

05-13-68 

05-13-86 

05-13-88 

05-13-68 

05-13-66 

05-13-88 

05-13-68 

05-13-88 

05-13-66 

05-13-68 

05-13-88 

05-13-86 

05-13-86 

05-13-68 

05-13-66 

05-13-86 

05-13-88 

05-13-68 

05-13-88 

05-13-68 

05-13-88 

06-13-68 


Subpart 


Euiration 
Date' 


Docket  No.' 


rate  («/ 
MMBTU) 


B 
B 
B 
B 

B 
B 
B 

B 

B 

B 

B 

B 

B 

8 

B 

B 

B 

B 

B 

B 

G-S 

C 

C 

B 

G 

B 

B 

8 

B 

8 

8 

8 

B 

8 

8 

8 

8 

8 
B 
8 
8 
B 
8 
8 
B 
B 
8 
8 
B 
8 
8 
8 
B 
8 
8 
B 
B 
8 
8 
8 
B 


10-09-68 


Transporter/seller 


35.00 


ST88-3690 
ST88-3891 
ST88-3692 
ST88-3693 
ST68-3684 
ST86-3695 
ST88-3696 
ST88-3697 
STe8-3698 
ST88-3799 
ST88-3700 
STe8-3701 
STe8-3702 
ST88-3703 
ST88-3704 
ST86-3705 
ST88-3706 
ST88-3707 
ST88-3708 
ST88-3709 
ST66-3710 
ST68-3711 
ST68-3712 
ST88-3713 
ST88-3714 

ST88-3715 
ST68-3716 
ST88-3717 
ST86-3718 

STee-3719 
ST88-3720 
ST88-3721 
ST88-3722 
ST88-3723 
STe8-3724 
8T88-3725 
ST86-3726 
STe6-3727 
ST88-3726 
ST88-3729 
ST88-3730 
ST88-3731 
STB8-3732 
ST68-3733 
ST88-3734 
STe8-3735 

ST68-3736 
ST88-3727 
ST8e-3738 
ST88-3739 
ST86-3740 
ST88-3741 
ST88-3742 
ST88-3743 
ST88-3744 
ST88-3745 
ST88-3746 
ST88-3747 
ST68-3748 
ST88-3749 
ST88-3750 
ST86-3751 
STe8-3752 
ST88-3753 
ST86-3754 
ST86-3755 
ST88-3756 
ST88-3757 
ST88-3758 
ST88-3759 
ST88-3760 
ST88-3761 

ST68-3762 
ST8S-3763 
ST88-3764 
STe»-3765 


Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp — 
Texas  Eastern  Transmission  Corp — 
Texas  Eastern  Transmission  Corp — 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp...... 

Texas  Eastern  Transmission  Corp 

Tertnessee  Gas  Pipeline  Co 

Natural  Gas  Pipeline  Co  of  America... 

Tennessee  Gas  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Aikla  Energy  Resources .. 

Arkia  Erwrgy  Resources - 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Natural  Gas  Pipeline  Co  of  America... 

Trunkline  Gas  Co 

Northern  Border  Pipeline  Co 

Northern  Border  Pipeline  Co 

Northern  Border  Pipeline  Co ..._ 

Northern  Border  Pipeline  Co 


Recipient 


Date  filed 


El  Paso  Natural  Gas  Co... 

Sea  Robin  Pipeline  Co 

Sea  Robin  Pipeline  Co 

Sea  Robin  Pipeline  Co 


Sea  Robin  Pipeline  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

ttorthwest  Pipieline  Corp 

Soutt>em  Natural  Gas  Co -.«.. 

Souttwm  Natural  Gas  Co — 

Southern  Natural  Gas  Co ~ 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co _. 

Soutt>em  Natural  Gas  Co 

Southern  Natural  Gas  Co _.. 

Southern  Natural  Gas  Ca 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 


Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Soutttem  Natural  Gas  Co 

Southern  Natural  Gas  Co 

South  Georgia  Natural  Gas  Co 

South  Georgia  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Natural  Gas  Pipeline  Co  of  America... 
Natural  Gas  F>ipeline  Co  of  America... 

Tarpon  Transmission 

Valero  Transmission  L.P 


Transcontinental  Gas  Pipe  Line  Corp » 

Transcontinental  Gas  Pipe  Line  Corp 

Transcontinental  Gas  Pipe  Line  Corp 

Transcontinental  Gas  Pipe  Line  Coip 

Tennessee  Gas  Pipeline  Co 

TerwTessee  Gas  Pipeline  Co 

Tennessee  Gas  Pi()elir>e  Co «.. 

Natural  Gas  Pipeline  Co  of  America 

Natural  Gas  Pipeline  Co  of  America. 

Gas  Co.  of  NM  (Div.  Public  Senr  Co.  NM).. 
AriOa  Energy  Resources,  (La  Intra.  Seg.) .... 

Transcontinental  Gas  Pipe  Line  Corp 

Transcontirtental  Gas  Pipe  Line  Corp 

Transcontinental  Gas  Pipe  Line  Corp 


Transcontinental  Gas  Pipe  Line  Corp . 
Trarwcontinental  Gas  Pipe  Line  Corp. 
Transcontinental  Gas  Pipe  Line  Corp . 
Transcontinental  Gas  Pipe  Line  Corp. 


Philadelphia  Electric  Co 

Public  Service  Electric  and  Gas  Co.. 

Qty  of  Tompkinsville 

Union  Electric  Co 

City  of  Tamms 

City  of  Pulaski  Natural  Gas  DepI 

Qty  of  Cairo ..! - 

City  of  Cobden 

National  Gas  and  Oil  Corp 

Columbia  Gas  of  Kentucky,  Inc 

Bay  State  Gas  Co..  et  al 

Soutttem  California  Gas  Co 

NGC  Intrastate  Pipeline  Co - 

Solwrtan  Fuel  Gas  Corp 

Northern  Indiana  Public  Service  Co. 

Arkansas  Louisiana  Gas  Co _ 

Arttansas  Louisiana  Gas  Co 

Lawrenceburg  Gas  Co 

Cincinnati  Gas  and  Electric  Co 

Louisiana  Resources  Co 

Austell  Gas  System,  et  al 

ANR  Pipeline  Co 

Natural  Gas  Pipeline  Co  of  America 

Tennessee  Gas  Pipeline  Co 

Transcontinental    Gas    Pipe    Line 

Corp. 

Southern  California  Gas  Co 

Stellar  Gas  Co 

Bishop  Pipeline  Corp 

Bndgeline  Gas  Distribution  Co..  et 

al. 

Enmark  Gas  Corp 

Sabine-Desoto  Pipeline  Co.,  Inc 

Mississippi  Valley  Gas  Co 

City  of  Vicksburg _ 

Greeley  Gas  Co 

City  of  Fultondale 

City  of  Lafayette ~ 

City  of  Pleasant  Grove » 

City  of  Tnjssville 

Atlanta  Gas  Light  Co 

City  of  Oneonta 

SNG  Intrastate  Pipeline,  Inc 

Oty  of  Piedmont 

Atlanta  Gas  Light  Co — - 

South  Carolina  Pipeline  Corp 

SNG  Intrastate  Pipeline,  Inc 

The  Gas  Board  of  the  Town  of 

Sumiton. 

City  of  Dadeville 

City  of  Boaz 

City  of  Ashville 

City  of  Ragland 

SNG  Intrastate  Pipeline,  Inc 

SNG  Intrastate  Pipeline,  Inc 

City  of  Union  Springs 

Alabaster  Water  &  Gas  Board 

Illinois  Power  Co 

Central  Illinois  Light  Co 

Bndgeline  Gas  Dist.  Co.,  Et  Al 

Trans¥»estern  Pipeline  Co 

Cinci.Tnat!  Gas  &  Elect.  Co.,  Et  Al 

Union  Gas  Co 

UrMOTi  Gas  Co 

Exxon  Gas  System,  Inc 

Northeast  Ohio  Natural  Gas  Corp 

Put>lic  Servk;e  Electric  and  Gas  Co.. 

Union  Texas  Petroleum  Corp 

Bridgeline  Gas  Distnbution  Co 

Bridgeline  Gas  Distribution  Co 

El  Paso  Natural  Gas  Co 

Arkansas  Louisiana  Gas  Co 

PuWk:  Sennce  Co.  of  N.  Carolina 

Delmarva  Power  and  Light  Co 

Coastal  States  Gas  Transmission 

Co. 

Qty  of  Lexington 

Boston  Gas  Co.,  Et  Al 

Baltimore  Gas  and  Electronic  Co 

North  Carolina  Natural  Gas  Corp 


Subpart 


05-13-88 
05-13-86 
05-13-68 
05-13-88 
05-13-88 
05-13-68 
05-13-88 
05-13-86 
05-13-68 
05-13-88 
05-13-88 
05-16-86 
05-16-68 
05-13-68 
05-13-88 
05-13-68 
05-13-68 
05-13-86 
05-13-88 
05-13-88 
05-13-86 
05-13-68 
05-13-68 
05-13-88 
05-13-88 

05-16-88 
05-16-88 
05-16-88 
05-16-88 

05-16-88 
05-16-88 
05-16-68 
05-16-88 
05-16-88 
05-16-68 
05-16-88 
05-16-88 
05-16-88 
05-16-88 
05-16-88 
06-16-88 
05-16-88 
05-16-88 
05-16-88 
05-16-68 
05-16-88 

05-16-88 
05-16-88 
05-16-88 
05-16-68 
05-16-68 
05-16-88 
05-16-88 
05-16-88 
05-16-88 
05-18-88 
05-18-88 
05-18-88 
05-19-88 
05-19-88 
05-19-88 
05-19-68 
05-20-88 
05-20-88 
05-20-88 
05-20-88 
05-20-88 
05-20-88 
05-20-88 
05-20-88 
05-20-88 
05-20-88 

05-20-88 
05-20-88 
05-20-88 
05-20-88 


8 
8 
B 
8 
8 
8 
8 
8 
B 
B 
8 
8 
B 
8 
8 
B 
8 
B 
8 
8 
8 
G 
G 
G 
G 

B 
B 
8 
8 

8 
8 
B 
8 
8 
B 
8 
8 
8 
8 
B 
8 
8 
8 
8 
8 
8 

8 

B 

8 

8 

8 

B 

8 

B 

B 

B 

8 

8 

B 

B 

B 

8 

8 

B 

G-S 

8 

8 

G(Kn 

C 
8 
8 
8 

8 
B 

8 
B 


Date  *  uuujTU) 


10-17-86 


85.00 


BEST  COPY  AVAILABLE 
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FiJiiiil  Regiater/  Voi.  53;  No.  141 7  Friday.  |«ly  22.  1988  /  NoHcea 


Federal  Register  /  Vol.  53.  No.  141  /  Friday.  July  22.  1988  /  Notices 


27757 


DodwiNa' 


ST88-3766 
ST8e-3767 
ST88-3768 
ST8B-3769 
ST88-3770 
ST88-3771 
ST88-3772 
ST88-3773 
ST88-3774 
ST88-3775 
ST88-3776 
ST88-3777 
ST88-377e 
ST88-3779 

ST88-3780 
8X88-3781 
ST88-37e2 
ST88-3783 
ST86-37B4 
ST88-3785 
ST88-3786 
ST88-3787 
ST8S-3788 
ST88-3789 
ST88-3790 

5788-3791 
ST88-3792 
ST88-3793 
ST88-3794 
ST88-3795 
8188-3796 
ST88-3797 
ST88-3798 
ST88-3799 
8788-3800 
8T88-3801 
8T88-3802 
ST88-3803 
ST88-3804 
8T88-3805 
8T88-380e 

8T88-3807 
ST88-3808 
ST88-3809 
ST88-3810 
3788-381 1 
ST88-3812 
ST88-3813 
ST88-3814 
ST88-3815 
ST88-3816 
ST88-3817 
ST88-3818 
ST88-3819 
ST88-3820 
ST88-3821 
ST88-3822 
ST88-3823 

ST88-3824 
ST88-3825 
ST88-3826 
ST88-3827 
8T88-3828 
ST88-3829 
ST88-3830 
8T88-3831 
ST88-3832 
8T88-3833 
3188-3834 
ST88-3835 
ST88-3836 
ST88-3837 
ST88-3838 
ST88-3839 
ST88-3840 
ST88-3841 


Trar>scontinentai  Gas  Pip«  Line  Coip . 
Transcontinental  Gas  Pipe  tjne  Coip . 
Transcontinental  Gas  Pipe  Line  Corp . 
Transcontinental  Gas  Pipe  bne  Coip . 

B  Paso  Natural  Gas  Co 

Kentucky  West  Virgima  Gas  Co 

Delhi  Gas  Pipeline  Corp 

Natural  Gas  Pipeline  Co.  of  Amartca. 
Transcontinental  Gas  Pipe  Line  Co«p .. 
Transcontinental  Gas  Pip-j  Lme  Corp .. 
Transcontinental  Gas  Pipe  Une  Cofp.. 

El  Paso  Natural  Gas  Co „. 

El  Paso  Natural  Gas  Co ~ 

Valero  TransmisBion,  LP 


Wintershalt  Pipeline  Corp 

Natural  Gas  Pipeline  Co.  ol  America- 
Texas  Eastern  Trartsmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmisston  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp... 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 


Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmtssion 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Tennessee  Gas  Pipeline  Co.. 
Norttiwest  Pipeline  Corp 
Norttnvest  Pipeline  Corp 


ANR  Pipeline  Co  ....„ 

ANR  Pipeline  Co 

ANR  Pipeline  Co 


Corp.. 
Corp.. 
Corp.. 
Corp... 
Corp... 
Corp.. 
Corp.. 
Corp... 
Corp... 
Corp... 
Corp.. 
Corp... 
Corp... 


Transcontinental  Gas  Pipe  Line  Corp. 
Transcontinental  Gas  Pipe  Line  Corp ., 
Valero  Trarwmission,  L.P. 

Valero  Transmission,  LP _...„. 

Valero  Interstatre  Transmission  Co 

Natural  Gas  Pipeline  Co.  of  Am«ric&.. 
Natural  Gas  Pipeline  Co.  of  America... 
Natural  Gas  Pipeline  Co.  of  Amarica.- 
I^etural  Gas  Pipeline  Co.  of  America.- 
f^atural  Gas  Pipeline  Co.  of  America- 

Tenr>essee  Gas  Pipeline  Co_ 

Colorado  Interstate  Gas  Co 

Colorado  Interstate  Gas  Co .„ 

Colorado  Interstate  Gas  Co 


Williams  Natural  Gas  Co 

Williams  Natural  Gas  Co 

Northern  Natural  Gas  Co. 

Noftfiern  Natural  Gas  Co 

Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmtssion 
Texas  Eastern  Transmission 
Texas  Eastern  Transmtssion 
Texas  Calwii  Trartsmission 
Texas  Eastern  Transmif'sion 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 
Texas  Eastern  Transmission 


Corp... 
Corp... 
Corp... 
Corp... 
Corp... 
Corp... 
Corp... 
Corp... 
Corp... 
Corp.. 
Corp.. 
Corp... 
Corp... 
Corp... 


Recipient 


PtadmorK  Natural  Qaa  Co 

Union  Qaa  Co 

ConsoWalad  Ettaon  Co.  o«  NY.  Inc 

City  ol  LaxingiDn 

MGTC,  Inc -.... 

Cohanbia  Qaa  Tianwwiaiiw  Corp  -- 

PantiancVe  Easiam  Pipe  Lino  Co 

Nagaaco  MartwHiiB.  Iik 

PiMc  Sarvioe  Ga  of  N.  Carolina 

Louiiiana  Qaa  Martialing  Co 

Piedmont  Nalwal  Qaa  Co 

SooMiam  CiUtMtm  Qaa  Co 

IMorsaared  Gai  Corp _ 

Natural  Gas  Pipelino  Co.  of 

ica. 
Georgia-Pacific  Corp. 


Date  filed 


Panhandle  Tradkig  Co 

Southaaaiarn  Naiual  Gas  Ca 

Huntingburg  Munopal  Gaa  Syatam 
City  of  Ktnnatt„ 
Tajaa  Qaa  Corp. 

Excel  Intrastate  PIpotrta  Co 

Aiaocialad  Natural  Qaa  Co 

Mt  Carmal  Pubtc  LttHMy  Co 

Pfvladalptiia  Electric  Co..» »..»... 

Chambersburg  Gas  OopL,  Cham- 

bentiurg. 

Corwiecticut  Light  ft  Power  Co 

City  of  Caho _.. 

Bay  Stato  Gat  Co 

EKzatethtown  Gas  Co 

City  ol  Pulaslu  Natural  Qaa  Dapl 

Southern  Conneclicut  Gat  Co 

City  of  Utica _ _ 

Providence  Gat  Go _......-»..._... 

CommomweaNh  Qas  Co 

Connecticut  Light  A  Po«ver  Co 

Middlaborou^  G«a  t  Electric  DapL. 

Texas  Southeaatem  Gas  Co 

Consumers  Gas  Co 

Vaiibut  Corp _ 

Northwest  Natural  Gas  Co 

Coastal  States  Gaa  Trantmiiaion 

Co. 

Wisconsin  Power  and  Ligtit  Co.- 

Community  Natural  Gas  Co.,  If»c 

Wisconsin  Gias  Co _ „... 

North  Carolina  Natural  Gas  Corp 

Philadelphia  Electnc  Co 

Valero  Interstate  Transmiation  Co 

Tennessee  Gas  Pipeline  Co 

Valero  Transmsston,  LP. 

Acacia  Pipeline  Corp.. 

Texaco  Produdng,  Inc 

Peoples  Gas  Ught  &  Coho  Co. 

Ouivira  Gas  Co _. 

Wisconsin  Co „, 

Mid  Louisiana  Gas  Co 

Consumers  Power  Co _ 

Southern  California  Gas  Co . 

Coastal  States  Gas  Ti 

Co. 

Kansas  Power  A  Light  Co 

Golden  Gas  Energpet.  Inc 

N-Gas,  Inc 

Lor>e  Star  Gas  Co 

Columbia  Gas  of  Virginia,  Inc 

Columbia  Gas  of  Ohio,  Irtc 

Colubia  Gas  of  New  Yorfi.  Irw 

Cotumtiia  Gas  ol  Marytand,  Inc 

North  Attlebofo  Gas  Co 

City  of  Jonesboro _ 

Oty  of  Berme -..__„„_.._ 

City  of  Jasper 

Allied  Gat  Co 

Wasfungton  Gas  Ligftt  Co _ 

Philadelphia  Electric  Co 

Public  Sarvica  Electric  and  Gat  Co 

Bay  State  Gas  Co 

Colonial  Gat  Ciptp     ,    , 


05-20-88 
OS-20-86 
0&-20-88 
05-20-88 
06-20-86 
05-23-88 
06-23-86 
05-23-86 
05-23-86 
05-23-88 
06-23-88 
05-23-M 
06-23-88 
06-23-88 

05-23-88 
05-23-88 

05^23^ 
05-23-86 
05-23-88 
05-23-88 
05-23-88 
05-23-88 
05-23-88 
05-23-88 

05-23-88 
06-23-88 
05-23-88 
05-23-88 
05-23-88 
0&-23-88 
06-23-88 
06-23-88 
05-23-66 
06-23-68 
05-23-88 
06-23-88 
05-23-88 
06-23-86 
05-23-88 
05-23-68 

05-23-88 
05-23-68 
05-23-86 
05-24-86 
05-24-88 
06-24-88 
05-24-66 
05-24-68 
05-24-68 
05-24-«6 
05-25-86 
05-25-68 
05-25-86 
06-26-88 
05-23-66 
05-26-86 
05-26-68 

05-26-86 
05-26-86 
05-26-86 
05-26-86 
06-26-86 
05-26-66 
05-2»-88 
06-26-66 
05-26-88 
05-26-66 
06-26-66 
06-26-88 
05-26-86 
05-26-88 
05-26-86 
05-26-86 
0&-2»-66 
06-26-66 


Subpwt 


B 

B 

B 

B 

B 

G 

C 

GS 

B 

B 

B 

B 

B 

C 

C 
G-S 

B 
B 
B 

B 
B 
B 
B 
B 

B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 

B 
B 

B 

B 

B 

C 

C 

B 

B 

G-S 

B 

B 

B 

Q 

B 

B 

B 

G-S 

G-S 

G-S 

B 

B 

B 

B 

B 

8 

B 

B 

B 

B 

B 

B 

B 

B 

B 


Expiration 
Date' 


10-20-68    35.00 


Transportation 
rale(t/ 
MMBTU) 


Docket  No.' 


Transporter/seller 


Recipient 


ST86-3642 
STB6-3843 
ST88-3644 
ST86-3845 
ST86-3846 
ST88-3847 
ST88-3848 
ST88-3849 
ST88-3850 
ST86-3851 
ST66-3852 
STB8-3853 

ST88-3854 
ST88-3855 
ST86-3856 

8T88-3857 
STe8-3S56 
ST88-3859 
ST88-3860 
ST88-3861 
ST86-3662 
ST88-3863 
ST88-3864 
ST88-3865 
ST88-3866 
ST88-3867 
ST86-3866 
ST88-3e69 
ST88-3870 
ST86-3871 
ST86-3872 
ST88-3873 
ST88-3874 
ST8&-3875 
ST88-3876 
ST88-3877 
ST88-3878 
ST88-3879 
ST88-3680 
ST88-3881 
ST88-3862 
ST88-3863 

ST86-3884 
ST86-3885 
ST68-3886 
ST88-3687 
ST88-3888 
STe8-3889 
ST88-3890 
ST88-3891 
ST88-3892 
ST86-3893 
ST88-3894 
ST88-3895 
ST86-3696 
ST88-3897 
ST88-3898 
ST8&-3899 
ST86-3900 
ST88-3901 
ST88-3902 
ST88-3903 

ST86-3904 
ST86-3905 
ST88-3906 
ST88-3907 
ST88-3906 
ST88-3909 
ST88-3910 
ST88-3911 
ST88-3912 
ST88-3913 
ST88-3914 
ST86-^15 
ST86-3916 
ST68-3917 


Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 

Texas  Eastern  Transmission  Corp _.. 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp - 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Natural  Gas  Pipeline  Co.  of  America.. 
United  Gas  Pipe  Line  Co . 
United  Gas  Pipe  Line  Co . 
United  Gas  Pipe  Line  Co. 


United  Gas  Pipe  Line  Co. 
United  Gas  Pipe  Line  Co. 
United  Gas  Pipe  Line  Co . 


United  Gas  Pipe  Line  Co ... 

El  Paso  Natural  Gas  Co 

Valero  Transmission,  LP ... 
Sandy  Hook  Pipeline  Inc.. 
ANR  Pipeline  Co 


ANR  Pipeline  Co 

El  Paso  Natural  Gas  Co.. 
El  Paso  Natural  Gas  Co.. 

Oasis  Pipe  Line  Co 

Houston  Pipe  Line  Co 

Oasis  Pipe  Line  Co.. 


Houston  Pipe  Line  Co 

Houston  Pipe  Line  Co . 

Houston  Pipe  Line  Co 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp...™ 
Texas  Eastern  Transmission  Corp — 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 


Texas  Eastern  Transmtssk>n  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Tratismission  Corp... 
Texas  Eastern  Transmission  Corp... 
Texas  Eastern  Transmission  Corp... 
Texas  Eastern  Transmissmn  Corp... 
Texas  Eastern  Transmission  Corp... 

Tennessee  Gas  Pipeline  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co - 

Souttiem  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Souttiem  Natural  Gas  Co 


Southern  Natural  Gas  Co...- 
Southern  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Southem  Natural  Gas  Co.. 
Southern  Natural  Gas  Co.. 
Souttwm  Natural  Gas  Co.. 

Southern  Natural  Gas  Co — 

Southern  NaUnl  Gas  Co.... 
Southern  Natural  Gas  Co.... 


Date  filed 


Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co ~ 

South  Georgia  Natural  Gas  Co 

South  Georgia  f^atural  Gas  Co — 


Public  Service  Gas  and  Electric  Co.. 
Corpus  Christi  Industrial  Pipeline  Co. 

Cortsumers  Gas  Co 

Providerice  Gas  Co -—-.-. — 

Fall  River  Gas  Co 

Philadelphia  Electric  Co 

City  of  Norwich - 

Dayton  Power  and  Light  Co 

North  Shore  Gas  Co -.. 

Bridgeline  Gas  OistrilMJtion  Co 

Chunchula  Energy  Corp 

Wisconsin  Public  Service  Corp.,  et 

al. 
Oarke^Mobile  Counties  Gas  District . 

Dow  Intrastate  Gas  Co 

Transamerican    Gas   Transmission 

Corp. 

DOW  Intrastate  Gas  Co 

Wyoming  Gattiering  and  Production .. 

Tennessee  Gas  Pipeline  Co -. 

United  Gas  Pipe  Line  Co 

Micfiigan  Consolidated  Gas  Co 

Mk:higan  Consolidated  Gas  Co 

Southwest  Gas  Corp 

Southwest  Gas  Corp 

Transwestem  Pipeline  Co 

Texas  Eastern  Transmission  Corp 

Transwestem  Pipeline  Co 

Transwestem  Pipeline  Co 

Trariswestem  Pipeline  Co 

Transwestem  Pipeline  Co 

Providence  Gas  Co 

T.W.  Phillips  Gas  4  Oil  Co -.. 

Union  Light  Heat  &  Power 

City  of  Belmont 

City  of  Smyrna 

City  of  Anna 

Mt  Camiel  Public  Utility  Co— 

Philadelphia  Electric  Co 

City  of  Kennett 

PublK  Service  Electric  and  Gas  Co... 

Orange  and  Rockland  Utilities.  Irx: 

Commonwealth  Gas  Co 

Central  Hudson  Gas  and  Electric 

Co. 

Boston  Gas  Co - 

Bay  State  Gas  Co 

Boston  Gas  Co 

City  of  Tamms 

Pottsville  Gas  Co _ 

Soultiem  Connectkait  Gas  Co 

City  of  Lawrencet)urg 

City  of  Red  Bay 

City  of  Lebanon 

Columbia  Gas  of  Pennsylvania,  Inc .. 

CoK>nia  Gas  Corp 

City  of  Harrisburg 

Southern  Connecticut  Gas  Co 

Bishop  Pipeline  Corp 

Oceana  Heights  Gas  Co - 

Atlanta  Gas  Light  Co 

South  Carolina  ''ipeline  Corp 

Atlanta  Gas  Ught  Co 

Atlanta  Gas  Light  Co 

Dekalt><;herokee     Counties     Nat 
GasDist 

Olympic  PipeNne  Co 

Bishop  Pipeline  Corp 

Atlanta  Gas  Light  Co 

Atlanta  Gas  Light  Co 

Atlanta  Gas  Light  Co 

Atlanta  Gas  Light  Co 

Pontchartrain  Natural  Gas  System.... 

Chattanooga  Gas  Co 

SNG  Intrastate  Pipeline.  Inc - 

Atlanta  Gas  Light  Co 

Bishop  Pipeline  Corp 

United  Cities  Gas  Co 

Atlanta  Gas  Light  Co 

SNG  Intrastate  Pipeline,  Inc 


Subpart 


Eimiratic 
Date' 


ition 


Transportation 
rate  («/ 
MMBTU) 


05-26-68 
05-26-88 
05-26-68 
05-26-88 
05-26-86 
05-26-66 
05-26-86 
05-26-68 
05-26-88 
05-27-88 
05-27-86 
05-27-68 

05-27-86 
05-27-88 
05-26-88 

05-26-88 
05-26-88 
05-27-88 
05-27-88 
05-27-68 
05-27-88 
05-27-88 
05-27-86 
05-27-86 
05-27-88 
06-27-88 
05-27-88 
05-27-88 
05-27-88 
05-27-88 
05-27-88 
05-27-88 
05-27-88 
05-27-86 
05-27-88 
05-27-88 
05-27-68 
05-27-88 
05-27-88 
05-27-88 
05-27-88 
05-27-88 

05-27-88 
05-27-66 
05-27-88 
05-27-88 
05-27-88 
05-27-68 
05-27-68 
05-27-68 
05-27-88 
05-27-68 
05-27-88 
05-27-88 
05-27-88 
05-31-68 
05-31-68 
05-31-68 
05-31-88 
05-31-68 
05-31-86 
05-31-68 

05-31-88 
05-31-68 
05-31-88 
05-31-66 
05-31-68 
05-31-88 
05-31-88 
05-31-66 
05-31-66 
05-31-66 
05-31-68 
06-31-88 
05-31-86 
05-31-88 


B 
B 

B 
B 
8 
B 
B 
B 
B 
B 
B 
B 

B 
B 
B 

B 
B 
C 
C 
B 
B 
B 
B 
C 
C 
C 
C 
C 
C 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 

B 
B 
B 
B 
8 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
8 
B 
8 
B 
B 

B 
8 
B 
8 
8 
8 
B 
B 
8 
8 
8 
8 
B 
8 
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27^0 


Docket  No.' 


ST88-3918 
ST88-3919 
ST88-3920 
ST88-3921 
ST88-3922 
ST88-3923 
ST88-3924 
ST88-3925 
ST88-3926 
ST88-3927 
ST88-3928 
ST88-3929 
ST88-3930 
ST88-3931 
8188-3932 
ST88-3933 
ST88-3934 
ST88-3935 
ST88-3936 
ST88-3937 
ST88-3938 
ST88-3939 
ST88-3940 
ST88-3941 
ST88-3942 
ST88-3943 
ST88-3944 
ST88-3945 
ST88-3946 
ST88-3947 
ST88-3948 
ST88-3949 
ST88-3950 
ST88-3951 

5188-3952 
ST88-3953 
ST88-3954 
ST88-3955 
ST88-39S6 

ST88-3957 
ST88-3958 
ST88-3959 
ST88-3960 
ST88-3961 
ST88-3962 
ST88-3963 
ST88-3964 
ST88-3965 
ST88-3966 
ST88-3967 
ST88-3968 
ST88-3969 
ST88-3970 
ST88-3971 
ST88-3972 
8188-3973 
ST88-3974 
ST88-3975 
ST88-3976 
ST88-3977 
ST88-3978 
8188-3979 
8T88-3980 
ST88-3981 
ST88-3982 
ST88-3983 
8T88-39e4 
ST88-3985 
8T88-39e6 
ST88-3987 
8T88-3988 
8T88-3989 
8T88-3990 
ST88-3991 
ST88-3992 
ST88-3993 
ST88-3994 
ST88-3995 


Traniportar/sellar 


Trunkllne  Gas  Co. 
Trunkllne  Gas  Co . 
Trunkline  Gas  Co.. 
Trunkline  Gas  Co.. 
Trunkline  Gas  Co.. 


Trunkline  Gas  Co. 


Trunkllne  Gas  Co 

Trunkllne  Gas  Co. 
Trunkline  Gas  Co. 
Trunkline  Gas  Co. 


Panhandle  Eastern  Pipe  Lin*  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Urw  Co- 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Pantiandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Lirte  Co.. 
Panhandle  Eastern  Pipe  Lirte  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Una  Co.. 

ONQ  Transmission  Co 

Sabine  Pipe  Line  Co „ 


VWHiams  Natural  Gas  Co... 
Williams  Natural  Gas  Co... 
VMIIiams  Natural  Gas  Co... 
Sabine  Pipe  Line  Co.. 


Redptent 


Northern  Natural  Gas  Co.... 


Northern  Natural  Gas  Co _ 

Northern  Natural  Gas  Co 

Algonquin  Gas  Transmission  Co 

Gas  Co.  o(  NM  (Div.  Public  Serv.  Co.  NM).. 

Texas  Eastern  Transmission  Corp 

Tennessee  Gas  Pipeline  Co __.__.. 


Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co - 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co _ 

Tennessee  Gas  Pipeline  Co - 

Tennessee  Gas  Pipeline  Co _ 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tartnessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co - 

Tennessee  Gas  Pipeline  Co - 

Tenr>essee  Gas  Pipeline  Co ~ 

Tenrtessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tenr>essee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co _ 

Tennessee  Gas  Pipeline  Co 
Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Texas  Gas  Transmission  Corp..._„ 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp...™ _.. 

Texas  Gas  Transmission  Corp. ..„,..„_, 
Texas  Gas  Transmission  Corp. ..__,_.„. 

Texas  Gas  Transmission  Corp „ 

Texas  Gas  Transmission  Corp _.. 

Transcontinental  Gas  Pipe  Ltf>e  Corp ..., 
Transcontinental  Gas  Pipe  Lme  Cofp  ..„ 
Transcontinental  Gas  Pipe  Lme  Corp .... 


Btatiop  Pipeline  Corp 

LouteK  Eneryy,  Inc      

Unicorp  Energy,  ktc 

Conaumera  Potwar  Co 

Exxon  Corp 

Exxon  Corp 

Central  UluxM  Pubic  Semice  Co 

Consumer*  Pomm  Go _ 

Atlanta  Gas  LigM  Co 

Arciier  Owaels  Midland  Co 

Central  lOinoie  Lighl  Co 

W.A.  Sadter  Reaourcet,  Inc 

Columbia  Gas  of  Kentucky,  Inc 

Cor»su»ner«  Power  Co 

Reliance  P^ieHne  Co 

City  o«  Morton...„ 

Oivira  Gas  Co 

Cortaumen  Power  Co „ 

Central  Illinois  Putokc  Sanioa  Co 

Diahop  Pipeline  Corp «» 

Indiana  Gaa  Co 

Kanaaa  Power  and  LigM  Co «... 

GoWen  Gaa  Energies.  IfK _ 

Cohjmbia  Gaa  of  VhgMa,  mc 

AmMlHo  Nafent  Gaa  Ca.  Inc 

Cokimbia  Gaa  of  Maryland.  Inc 

Qraal  RIoer  Gaa  Co 

Cohimbla  Gaa  of  (Mo,  Inc 

CokimHa  Gaa  of  New  York,  Inc 

Cental  Wnoia  LigM  Co 

CerMral  IHnala  LigM  Co __..._.... 

Central  INInoia  LigM  Co 

ANR  PIpelne  Co 

Southern  Indiana  Gaa  «  Bad  Co.. 

elal. 

Williama  Gaa  Marketing  Co 

Enron  Gas  Marketing 

Mountain  Iron  a  Supply  Co 

Virginia  Natural  Gaa  Co 

TranscontinarMal    Gaa    Pipe    Una 

Corp. 

Peninsular  Gaa  Co 

GraaMnger  Munhapal  Gaa 

Southern  Connecticut  Gea  Co 

El  Paso  Natural  Gas  Co 

Consolidated  Edison  Co.  of  NY.  Inc. 

Columbis  Gas  Transmission  Gcwp 

Commonwealth  Gaa  Co - 

Amsrican  Natural  Gas  Coip 

Te^  Gas  Corp.„ 

National  Fuel  Gaa  OsMMlton  Corp . 

CNG  Tranawiaaion  Cofp.„ 

Pargon  Gas  Corp ..™.._ 

Mississippi  Fuel  Co 

Citizens  Gaa  Supply  Corp. 

Fuel  jervice  Group 

National  Fuel  Gaa  Supply  Corp 

Union  Taxaa  Petnoleum  Corp 

Catamount  Natural  Gaa.  Inc 

Gulf  Energy  Plpa«ne  Co 

Louiaiana  Stale  Gaa  Corp 

Tatas  Power  Corp.. 


Date  filed 


Commonwealth  Gaa  Co.. 

Berkshira  Gaa  Co 

United  Gas  Pipe  line  Co - 

Woodward  Marketing,  Inc 

Southern  Connectfcut  Gee  Co 

CNG  Tranermsaion  Coip 

Commonwealth  Gas  Co ~_._.™ 

Cokimbia  Gas  Transmission  Corp.. 

Mississippi  Vaiey  Gas  Co 

wmtorshal  Pipeline  Corp 

CSX  Intrastate  Gee  Co 

CSX  Intrastate  Gaa  Co 

Woetem  Kentucky  Gaa  Co 

Western  Kentucky  Gaa  Co 

City  of  OanwHie.  et  al.. 

North  Carolina  Gee  Corp „. 

Baltimore  Gaa  and  Electrte  Co. 
BaMmora  Qaa  a  Elect,  at  al .... 


05-31-ae 
05-31-68 
05-31-88 
05-31-88 
06-31-86 
05-31-86 
05-31-66 
05-31-86 
05-31-86 
05-31-86 
05-31-88 
06-31-86 
05-31-88 
05-31-86 
05-31-88 
06-31-66 
05-31-88 
06-31-86 
06-31-86 
05-31-86 
05-31-86 
05-31-66 
05-31-86 
05-31-86 
05-31-66 
05-31-86 
06-31-68 
05-31-86 
05-31-«e 
06-31-86 
06-31-86 
05-31-86 
06-31-86 
06-31-66 

05-31-66 
05-31-86 
05-27-86 
06-31-66 
06-31-66 

06-31-88 
06-31-88 
06-31-86 
06-01-88 
06-31-86 
05-31-86 
05-31-86 
05-31-66 
05-31-86 
06-31-86 
05-31-66 
05-31-86 
06-31-88 
06-31-86 
06-31-68 
06-31-66 
06-31-86 
06-31-88 
06-31-66 
05-31-66 
05-31-88 
05-31-88 
06-31-86 
06-31-68 
05-31-88 
05-31-88 
05-31-86 
06-31-86 
06-31-88 
05-31-86 
05-31-88 
05-31-88 
05-31-66 
06-31-88 
05-31-66 
05-31-86 
05-31-86 
05-31-88 
05-31-68 


Subpart 


B 

G-S 

G-S 

B 

G-S 

6-S 

B 

B 

B 

G-S 

B 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

8 

B 

B 

B 

C 

B 

&-S 

G-S 

G-S 

B 

G 

B 

B 

B 

G(HT) 

B 

G 

B 

8 

G-S 

B 

G 

G-S 

B 

6-S 

G-S 

G 

G-S 

G-S 

B 

B 

G-S 

B 

B 

G 

G-S 

B 

G 

B 

G 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 


Eimiration 
Data' 


10-28-66 


Transportation 
rate(t/ 
MMBTU) 


24.32 


Docket  Na* 


ST88-3986 
ST86-3997 
ST88-3998 
ST88-38e8 
STe6-4000 
ST88-4001 
ST88-4002 
STW-4003 
ST88^4004 

ST88-400S 
ST88-4006 
ST88-4007 

ST88-4008 
STB8-4009 


Traneporter/seMer 


Tranacor*iantal 
Trarwcontinental 
Traiwoontinental 
TramoonNneMal 

Tranacontinantal 
Transcontinental 
TranaeontinenM 

Ti 


Gas  Pipe  Una  Corp.. 
Gas  Pipe  Line  Corp.. 
Gas  Pipe  Line  Corp .. 
Gas  Pipe  Line  Coip .. 
Gas  Piiw  Una  Corp.. 
Gaa  Pipe  Una  Corp . 
Gas  Pipe  Line  Corp . 
Gas  Pipe  Line  Corp.. 
Gaa  Pipe  Line  Corp .. 


Transcontinental  Gas  Pipe  Line  Corp .. 
Tranacontinantal  Gas  Pipe  Line  Corp .. 
Tranaconiinenlaf  Gas  Pipe  Line  Corp . 


Transcontinenlal  Gas  Pipe  Line  Corp .. 
Texas  Gas  Transmission  Corp „.. 


Recipient 


Washington  Gas  Light  Co . 

City  of  Laurens 

aty  of  SheK>y.. 
Kings  Mountain.. 


Spirxflelop  Gas  Distribution  System.. 

North  Carolina  Natural  Gas  Corp 

Wintershalt  Pipeline  Corp 

Philadelphia  Gas  Works 

Memphis  Light,  Gas  and  Water  Di- 
vistoa 

Philadelphia  Electric  Co 

Put>lic  Servwe  Co.  of  N.  Carolina 

Memphis  Light,  Gas  and  Water  Di- 


Perwtsylvania  Gas  and  Water  Co . 
Indtana  Gas  Co.,  Inc 


Date  filed 


05-31-88 
05-31-88 
05-31-88 
05-31-88 
05-31-88 
05-31-88 
05-31-88 
05-31-88 
05-31-88 

05-31-88 
06-31-88 
05-31-88 

05-31-88 
05-31-88 


Subpart 


Ejoiration 
Date' 


MMBTU) 


■  Nolioe  of  transadnr*  doae  not  conetitule  a  determination  that  filings  comply  with  Commission  regula1ior«  in  accordance  with  order  No.  436  (Final  IWe  and 
Notwe  Requesting  Supolemental  comments.  SO  FR  42372. 10/18/86). 

*  The  intrastate  proline  fias  sougfit  commission  approval  of  its  transportation  rate  pursuant  to  sectkx)  2d4. 123(B)(2)  of  tfie  commission's  regulations  (18  CFR 
284.123(B)(2).  Such  ralaa  are  deetnao  fair  and  equitable  if  the  commisston  does  not  take  action  by  the  date  indicated. 


[Docket  No.  £1,87-9-000) 

Electric  Consumers  Protection  Act; 
Availability  Of  Final  Staff  Report 

luly  19, 1968. 

In  accordance  with  section  8(d)  of  the 
Electric  Consumers  Protection  Act  of 
1986,  the  Offlce  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission  (Commission),  has 
prepared  a  final  staff  report  entitled 
"PURPA  Benefits  at  New  Dams  and 
Diversions."  The  study  evaluates  the 
environmental  and  economic  effects  of 
applying  benefits  of  section  210  of  the 
Pubbc  Utility  Regulatory  Policies  Act  to 
hydroelectric  projects  at  new  dams  and 
diversions.  The  final  study  report  will  be 
part  of  the  record  from  which  the 
Commission  will  make  its 
recoounendation  to  Congress  on  the 
continuation  of  PURPA  benefits  to 
projects  at  new  dams  and  diversions. 

Copies  of  the  final  staff  report  are 
available  from  the  Commission's  Public 
Reference  and  Piles  Maintenance 
Branch,  Room  1000,  825  N.  Capitol 
Street,  NE.,  Washington,  DC  20426. 

For  further  information,  please  contact 
Alan  Mitchnick  at  202-37&-9111. 
Lou  D.  Cashell, 
A  cting  Secretary. 
[FR  Doc.  86-16576  Filed  7-21-88;  8;45  am] 

MLUNG  CODE  S717-01-M 

[Dock*!  No.  CP63-272-000.  at  aL] 
CNG  TraneflMiaaion  Corp,; 


July  20. 1988. 

On  April  26, 1988,  CNG  Transmission 
Corporation  filed  in  Docket  No.  CP63- 
272-000,  et  pi.,  a  petition  requesting  that 


it  be  designated  as  holder  of  all 
certificate,  rate,  tariff  and  other 
proceedings  relating  to  Consolidated 
Gas  Transmission  Corporation. 

Accordingly,  the  authorizations  issued 
by  this  Commission  and  by  the  Federal 
Power  Conmiission,  the  proceedings 
currently  pending  before  the 
Commission,  the  FERC  Gas  Tariff  on  file 
and  any  other  records  or  proceedings 
relating  to  Consolidated  Gas 
Transmission  Corporation  are  hereby 
redesignated  as  those  of  CNG 
Transmission  Corporation. 

A  listing  of  authorizations  and 
pending  proceedings  is  set  forth  in  the 
appendix. 

This  action  is  taken  pursuant  to  18 
CFR  375.302(s)  of  the  Commission's 
rules. 


Lois  D.  CaeheU. 

Acting  Secretary 

App^ix 

CP63-272 

CPe9-87 

CPS3-2BS 

CP69-92 

CPS»-«)2 

CPe9-i2o 

CP83-311 

CP69-207 

CP64-35 

CP69-235 

CP64-56 

CP69-242 

CP85-394 

CP89-2S3 

CP86-«5 

CP86-264 

CP66-22S 

CPe0-Z74 

CPBB-ZSO 

CP6»-286 

CP66-290 

CPee-292 

CP66-343 

CPeS-308 

CP67-6 

CP70-31 

CP87-40 

CP7O-170 

CP67-212 

CP70-215 

CP07-254 

CP70-227 

CP67-307 

CP70-250 

CP67-328 

CP70-263 

CP67-372 

CP71-17 

lrfHOo~w 

CP71-4e 

CP66-113 

CPn-iOO 

CPe8-2eo 

CP71-101 

CPfl8-281 

CPn-102 

CP68-29e 

CPn-103 

CPe8-31S 

CP71-104 

CPeff-17 

CP71-106 

CPe9-78 

CP71-212 

«.i<r.)lt3N<:)  oi  me 
ated. 

CP71-251 

uuiraiKBKNi  s  luyu 
CP77-585 

CP72-40 

CP78-22 

CP72-173 

CP78-55 

CP72-183 

CP7S-141 

CP72-203 

CP78-143 

CP72-213 

CP78-161 

CP72-249 

CP78-225 

CP72-2S0 

CP78-2e9 

CP72-300 

CP78-Z88 

CP7a-«B 

CP7a-2«9 

CP73-146 

CP7»-394 

CP73-2()6 

CP78-479 

CP73-242 

CP78-508 

CP73-2aB 

CP7B-529 

CP73-313 

CP79-14 

CP74-9 

CP7S-28 

CP74-34 

CP79-e2 

CP74-113 

CP79-132 

CP74-16e 

CP79-190 

CP74-22S 

CP78-193 

CP74-249 

Cn»7»-272 

CP74-268 

CP7&-319 

CP74-312 

CP79-333 

CP75-4 

CP79-419 

CP7V8 

CP79-M1 

CP75-8 

CP80-44 

CP75-22 

CP90-in 

CP75-72 

CPao-2M 

CP75-158 

CP80-223 

CP75-23S 

CP80-280 

CP75-245 

CP80-266 

CP7S-2S9 

CP90-292 

CP75-260 

CP80-293 

CP75-317 

CP80-298 

CP75-318 

CPeO-299 

CP75-319 

CP80-307 

a>7S-320 

CP80-330 

CP76-5 

CP90-375 

CP76-H0 

CPBO-385 

CP76-UM 

CP80-410 

CP76-280 

CP80-442 

CP76-265 

CP80-455 

CP76-294 

CPe0-48B 

CP76-295 

(3*1-31 

CP76-396 

CP81-68 

CP77-144 

CP81-179 

CP77-188 

CPB1-1B7 

CP77-2(n 

CP8i-iae 

CP77-a» 

CPBl-244 

CP77-211 

CP81-2B8 

CP77-2S7 

CP81-277 

CP77-325 

CPn-2S4 

CP77-336 

CPSl-286 

CP77-355 

CPei-289 

CP77-372 

CP81-38S 

CP77-444 

CP81-407 

CP77-538 

CPei-441 
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CPn-447 

CPe3-«03 

CI>n-4S2 

cpss^ia 

CPn-4M 

CP84-52 

CP81-4gO 

CPS4-12S 

CPn-si9 

CPM-IZ? 

CPSl-528 

CPM-274 

CP82-10 

CPS4-2aO 

CP82-11 

CPe4-2g8 

CPS2-61 

CPB4-3(» 

CP82-113 

CPe4-3oe 

CP82-13S 

CPB4-5a> 

CP82-162 

CPB4-&26 

CP82-187 

CP84-575 

CP82-191 

CPB5-62 

CP82-19S 

CP8&-B5 

CP82-277 

CP85-97 

CP62-3S3 

CPe»-110 

CPe2-381 

CPBS-246 

CP82-400 

CPB&-3M 

CPB2-41S 

CPB5-3S5 

CP82-531 

CPBS-MO 

CP82-537 

CP8S-S64 

CP82-S57 

CP8fr-eS1 

CWJ-3 

CP85-ea» 

CP83-S2 

CP85-7S0 

CP83-B2 

CPee-3 

<iP83-87 

CP8e-42 

CPa3-178 

CP86-4S 

CP83-t77 

CP8e-143 

CP83-338 

CP8S-206 

CPB3-382 

CPm-227 

CP83-386 

CP86-277 

CP86-311 

cpv-9n 

cpee-3iz 

CPB7-438 

CPae-319 

aV-447 

CPae-320 

CPas-M 

CPa»-344 

cpw-oe 

CPW-62S 

cm-i2» 

CP8»-«28 

087-401 

CPw-aB4 

Ctt7-4ie 

CPM-729 

cne-s 

CPB7-6 

RPS5-109 

CPB7-32 

RI>aS-179 

CPS7-196 

iU>8ft-118 

CPB7-2aa 

Ri>a»-io 

CPB7-2U 

TA87-S-22.  el  al 

CPS7-313 

TAt7-3-22.  el  al 

CP87-314 
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Office  of  Hearings  and  Appeals 

Cases  FHed:  Week  of  May  27, 1988 
Througt)  June  3, 1988 

During  the  Week  of  May  27  through 
June  3, 1968,  the  appeal  and  the 


appHcations  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regualtions,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington.  DC  20585. 

|uly  15, 198a 
Geoffe  B.  Braznay. 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Ofrce  of  Hearings  ano  Appeals 

(Week  o(  May  27  Vwough  June  3. 1988] 


Oate 

Name  and  locatton  of  applicani 

CaseNa 

Type  o»  subrwiiBion 

May  27.  1988 

RMIO-ltO 

Requeel  tor  ModWcatton/nsscission.  H  grantod:  The  January  29. 

1988.  Decision  and  Order  issued  to  West  VirgMa  (Case  Na 

RO10-382)  aNMid  be  modMed  ragardbig  the  state's  applcaiion 

in  «ie  Psnmoa  second  stage  rehmd  proceeding,  and  the  stato 
would  be  grwitod  psnwission  to  lUnd  programs  ttwl  ewre  not 
included  mfte  January  atdalsfwinrtion. 

May  31. 1968 

Amoco/Caribou  Four  Corners.  Inc.  SaK  Lake  City. 

RR21-S 

Requeel  tor  ModWcation/nssrtsslon.  tt  grantod:  The  April  22. 

in. 

1888  DeoWon  and  Order  Issued  to  CartMU  Four  Comers.  Inc. 

(Caae  Na  RR21-4)  aniM  be  modMed  rsgardbig  the  firm's 

appScalion  m  ttw  Anwco  refund  proceedbig  and  the  firm  mmM 
receive  a  refund. 

June  3.  1988 

Conooo/Ptea  Motors  Fuels.  Inc..  Washington.  DC .. 

RR220-1 

Request  tor  Mudilicalton/neeciistan.  If  grsnted:  The  May  23, 
1988  Decision  and  order  Issued  to  Piasa  Motor  Fuels,  kia 
(Caae  Na  RF220-248)  would  be  modWed  reganing  tt«e  finn's 
i^pllcallon  in  the  Conooa  Inc.  refund  proceedkig.  and  the  firm 

Junes  1988 

VWWam  R  Bo«»lina.  II.  RoHa,  MO..: 

KFA-0191 

Appeiri  et  m*  Informellon  Requeet  Deniat.  If  granted:  The  April  28, 

1988  Freedom  of  InformeUoo  Request  Denial  issued  by  the 
Executive  Secretarial  would  be  reednded  and  William  R.  Bowl- 
ina  II  would  reosive  aoceai  to  intonnalion  concerning  a  meet- 
ing of  the  Atomic  Energy  Commission  heU  at  Los  Alamoe  on 
October  28. 1953. 

Refund  Appucations  Received 

(Week  of  May  27  through  June  3.  1988] 


UMI 


Date 
received 

Name  Of  refund 

proceeding/ name 

Case  No. 

ol  refund  applicant 

5/24/88 

Vickars/Wisconsin 

RQ1-454 

4/25/88 

Amoco/Colorado 

RQ251-455 

5/31/88 

Ohto/Amoco  11/ 
Ohk>. 

R0241-457 

5/31/88 

Ohto/Coiine/Ohio 

RQ2/458 

5/31/88 

Ohto/National 
Helium/Ohio. 

R03/459 

5/31/88 

Oho/Pennzoil/Ohio... 

RO10/460 

5/31/88 

Ohto/Peny  Qaa/ 
Ohio. 

RQ183-481 

5/31/88 

Gaa/Ohia 

RQ43-482 

Refund  Appijcations  Received— 
Contintied 


(Week  of  May  27  through  June  3. 1988] 

Date 
received 

NwiM  ot  ralund 
proc60dlng/n8nw 
of  refund  applkant 

Case  No. 

5/31/88 

Vwkers/Artianaas 

RO-4S6 

6/1/88 

Vickers/Nortt 
Dakota 

R01-463 

5/27/86 

Crude  oil  refund 

RF272-680e4 

6/3/88. 

applications 

received. 

through 
RF272-58783 

5/27/88 

GuHol  refund 

RF30O-7062 

6/3/88. 

ippficallons 

received. 

through 
RF300-7177 

Refund  Appucations  Received— 
Continued 


(Week  of  May  27  through  June  3.  1988] 

Dato 

f8C#iV9d 

Name  ot  refund 

prooeedhg/name 

Case  No. 

5/27/88 

ARCO  refund 

RF304-2622 

applications 

through 

6/3/88. 

received. 

RF304-2e52 

5/24/88 

SevXe's  SkeNy 

RF265-26ei 

5/24/88 

HopASack 
Storoe. 

RF265-2662 

5/24/88 

Sketgas  Service. 

RF265-2663 

5/24/88 

LahnusOICo 

RF265-2664 

Refund  Applications  Received— 
Continued 


[Week  of  May  27  through  June  3. 19881 

Dete 

Nww  Of  fOfund 

procoeowq/nawe 

CaseNa 

ot  fBHiMO  applicant 

5/24/88. — 

TonMGasCa.  me.- 

fir  Zo^nfOOO 

5/31/88 

Francis  Sales  & 

Sofvioa. 

HF266-2666 

5/31/88. — 

Francis  Sales  & 

Serrioa 

RF265-2667 

5/31/8S. — 

Lanipe  HMdware. 
Inc. 

5/31/88.    - 

J-OOHCo.         .    .. 

RF265-2889 

5/19/88 

Beamier  Oil  Co 

RF225-11028 

5/31/88 

WeidsirCsnada. 

Ina 

R0272-1936e 

5/31/88 

Cunard  Una  Limited  .. 

R0272-19928 

5/31/88 

Skaerup  Shipping 
Corp. 

RD272-205ie 

5/31/88 

Coukiuthros,  Ltd.      . 

RO272-2052e 

5/31/88 

Team  Tankers  A/S-. 

Rt)272-22390 

5/31/88- 

Admiral  Cruises,  Inc.. 

R0272-2322S 

5/31/8ft..... 

Adantic  Cargo 

Servwes. 

RD272-23534 

5/31/88 

Horwagnn 
Cwiboeen  Lines. 

HD272-23ei8 

5/31/88 

Contishipping  Div. 
Cont 

RD272-25150 

5/31/88 

Vrontados  Naftilu 
Elairia. 

RD272-25262 

5/31/88 

AlmareDi 
Navigaziorme 
SPA 

RO272-25507 

5/31/88 

Eaipresa  Lirtaas 
Marilimas  Arg. 

R0272-2S879 

5/31/88.    - 

Home  Unea,  Inc    — 

RD272-27325 

5/31/88 

RD272-27768 

5/31/88 

Pacific  Fw  East 

R0272-2776B 

Line.  Inc. 

5/31/88....... 

Matson  Navlgatk)n 
Co..  Inc. 

R0272-27772 

5/31/88 

Reefer  Express 
Lines  Pty.,  Ltd. 

R0272-27773 

5/31/88. 

Japan  Air  Lines  Co.. 
Ud. 

RD272-27774 

5/31/88  .. 

Coaipagnie 
NatnnaleAir 

RD272-27775 

Ranee. 

5/31/88 

LarvChito  Airiines 

ROe72-27776 

5/31/88 

Sitmar  Cruises _ 

RD272-27787 

5/31/88 

Smula  Oceanica 
SPA 

R0272-29349 

5/31/88 . 

Irving  Goktman 

RDe72-29774 

5/31/88 

Aeronaves 
DeMexicaSA 

R0272-29799 

5/31/88 

G  &  H  Towing  Co 

RDe72-3800e 

5/31/88. 

BelstMpe  Company 
Ljiiited  Skids. 

RD272-38242 

5/31/88 

BroadwaH 
Management 
Corp. 

ROe72-384ie 

5/31/88 

Totem  Ocean 
Trailer  Express. 

RIK72-41453 

5/31/88 

Zira  Israel 
Navigation  Co. 
Ltd. 

RDe72-42764 

5/31/88  

Seagroup  hK 

RDe72-44156 

5/31/88 

Puerto  Rico  Marine 

RC3e72-44657 

5/31/88 

C.E.  Mills 
ConskucSon. 

RDe72-17844 

5/31/88     , 

Owli  n.li. ■ 

Materiala,  Inc 

RO272-180O1 

5/31/88 

UNand  Bros..  Inc. 

RO272-18088 

5/31/88 

South  Texas 
ConalMcSon. 

R0272-ie427 

5/31/88 

Yonkars  Contmcflng 
Ca 

R0272-t8474 

5/31/88 

ROZ72-18688 

ConstructianL 

Refund  Applications  Received— 
Continued 


(Week  of  May  27  through  June  3. 19881 

Dete 

received 

Name  of  refund 

preceedMg/neme 

Case  No. 

Of  rotund  appscant 

5/31/88...... 

E.T.SimondB 
CtNietruction. 

R0272-18747 

5/31/88 

W.W.Clyde  a  Co 

RO272-19006 

5/31/88....„. 

Sanlee  Portland 
Cement  Go. 

RD272-19e25 

5/31/88 

Hugo  Schultz.  Inc — 

RD272-19636 

5/31/88 

T.L  James  &  Co 

R0272-20026 

5/31/88 

rill  ■!     UJUkvna^Ak 

Construction. 

RO272-20945 

5/31/88 

Madair  AsphaK 

BD272-210e3 

5/31/88 

RD272-21520 

5/31/88 

Monarch  Asphalt 
Go. 

RD272-21860 

5/31/88. 

Stain  Bros..  Inc 

R0272-22536 

5/31/88 

The  Brewer  Co 

RD272-22560 

5/31/88 

West  Lake  Ouany  & 
Material. 

R0272-23187 

5/31/88 

Co. 

RD272-23494 

5/31 /88_ 

Meal  Basic 
Indueaies. 

R0272-23514 

5/31/88. 

Haavy  ConstouclofS, 
Inc. 

RD272-23948 

5/31/88 

Sundt  Cocp 

R0272-23956 

5/31/88 

HiWe  Constoidion. — 

RD272-24803 

5/31/88. 

Bf  Aquitaine 
AsphalL 

RD272-2S151 

5/31/88 

W.E.  BIW)  &  Sons-... 

RD272-25368 

5/31/88....... 

Daley  Corp  _ 

R0272-2S971 

5/31/88—.. 

C^laMSfaa  Cafnanl 

Co. 
VerceNk)  &  Grogan, 

R0272-2S9M 

5/31/88 

RD272-26747 

mc 

5/31/88 

W.A.  Biba 
Engineering. 

RD272-2<»W? 

5/31/88. 

^^1  nil     ■  l^ll.l 

MUiHwiyHin 
Consauction. 

R0272-27801 

5/31/88 

Washington 
Corporaaons. 

RD272-27flO? 

5/31/88 

FredMcOowaa,lnc... 

R0272-28148 

5/31/88 

Eastern  Indualhas 

R0272-32281 

5/31/88 

Saginaw  AspftaR 
Paving. 

R0272-32301 

5/31/88 

Cahnat  Co _.... 

RD272-34296 

5/31/88 

Co. 

Northwood  Stone  8 

R0e72-36766 

5/31/88. 

R0272-3S933 

Asphalt 

5/31/88 

StakerPSMnga 
Construction. 

RD272-37012 

5/31/88 

The  RE.  Habto  Co— 

R0272-411S3 

5/31/88 

8  Paving. 

R0272-42154 

5/31/88 

AWed  Pawng  Corp 

RD272-42610 

5/31/88  

B-Tu4«x 
Construction. 

HD272-430ei 

5/31/88 

Summers-Ta^, 

Inc. 
Empire  Aspfialt 

R0272-43741 

5/31/88 

R0272-44574 

7/21/88 

Wifcnaith  Oil  Co — 

R0225-11029 

6/3/88 

Paul  a  Wayne's,  Inc.. 

RD265-2671 

6/2«8 

Northwest  Orient 

R0e69-24 

5/31/88 

American  BJMto. 

mc. 

RD272-26760 

5/31/88 

Erwon  Corp 

R0e72-27189 

5/31/88 

General  Dynamics 
Corp. 

ROe72-27790 

5/31/88 

Escambia  Treating 
Co. 

RDB72-27793 

5/31/88.-   . 

OWshore  Log.  Inc  — 

R0272-Z78tO 

5/31/88 

Santa  Fe  Drilling  Co- 

R0e72-28289 

5/31/88 fltohlarCo-      ....    _ 

R0Z72-2V731 

5A1/88 

Beyonne  Industries 
Inc 

R0272-.Z9793 

REFUt«>  Applications  Received— 
Continued 


(WMk  ef  MMy  27  •trough  June  3. 1986] 

Dete 
received 

Nania  of  wwund 

procoacftnQ/ name 

CaseNa 

cA  fowu  apBicaf^ 

5/31/88....... 

MGFDrifiing 
Company  Midtend. 

R0272-31596 

5/31/88 

Big  Three  Must 

Inc. 
Whdeas  Drieng  Co... 

RO272-31804 

5/31/88. 

R0272-32264 

5/31/88 

GartMr  Indusmes. 

mc. 

Justiss  Oil  Co.  Inc 

RD272-,'fi>?72 

5/31/88...... 

B0272-32495 

5/31/88 

C  4  K  Coal  Co — 

POJ72-32546 

5/31/88 

Shanrten  Coel  Co 

P0272-32547 

5/31/88 

TXP  Operaang  Co 

R0272-35992 

5/31/88 

Energy  Center 
Parvters. 

RD272-37416 

5/31/88 

HartMTt 
mtemetionel  mc. 

RD272-38409 

5/31/88 

Cttampion 
Errterprises  Irtc. 

RO272-40e00 

5/31/88 

J.M.  Huber  Corp 

RO272-42024 

5/31/88- 

Xerox  Corp _   — 

R0272-42576 

5/31/88 

TheBMdCe 

R0272-43324 

5/31/88—.- 

F.W.  Woolworlh 

R0272-43997 

5/31/88  

Gaiden  State 
Tanning. 

RO272-44640 

5/31/88. 

Bowater,  mc _ 

RD272-18689 

5/31/88. — 

R0272-22309 

5/31/88 

VaHeyAaptwItCoip- 

RD272-25379 

5/31/88 

Corp. 

RD272-2e095 

5/31/88. — 

A.  Ouda  and  Sons, 
Inc. 

R0272-41S55 

5/31/88 

Service  Coiparainn 
mterol. 

RD272-17474 

5/31/88 

Lever  Broe.  Co. 

R0272-17754 

5/31/88 

Unroyal  Chemnel 

Co. 
Anax  Coal  Co 

RD272-18699 

5/31/88 

R0272-18873 

5/31/88 

tail              1    ■    I      1       ft^a^k  a^^H^t^ 

wnaaion  mauaaias... 

R0272-18882 

5/31/88 

Tha  Singer  Co 

RD272-19009 

5/31/88 

Mr  Products  A 
Chemictfs. 

R0272-19094 

5/31/88 

The  Slwiey  Worits— 

R0e72-19081 

5/31/98. .._ 

Revere  Copper 

RD272-19662 

5/31/88 1  General  Motors 

R0272-19929 

Corp. 

5/31/88 

Figgie  mtamn  mc 

RD272-20153 

5/31/88 

OSM  Chemicals 

Augusta,  mc. 

R0e72-20188 

5/31/88 

ExtBriorDri»«gCo..- 

RD272-210e2 

5/31/88  — 

TheProctera 
GambtoCa 

RDe72-?11S6 

5/31/88 

Eastman  Kodak  Co.- 

RD272-21246 

5/31/88 

FMCCorp 

RD272-21816 

5/31/88. — 

Orummond  Co,  tec— 

R0C72-22373 

5/31/88 

NCR  Corp      

R0e72-223e8 

5/31/88 

niCO  Services 

R0e72-22394 

5/31/88 

naiDumn  oarvicaa .. 

RD872-22395 

5/31/88. 

OrcMm  8  Root,  mc — 

R0e72-22396 

5/31/98...... 

The  Walt  Disney  CO- 

ROB72-22S37 

5/31/88 

American  Hoist  A 
Derrick  Co. 

R0e72-23005 

5/31/88 

Lithium  Corporation 
of  Ameriea. 

ROB72-23095 

5/31/88 . 

BASF  Chemical 

Division. 

RDe72-23214 

5/31/88 

BASF  Corp    .   -.- 

R0e72-23215 

5/31/88 

Two  "R"  OriMng 
Co,mc. 

R0e72-23297 

5/31/88 

Peebody  Coel  Co  — 

RDe72-23241 

5/31/88 

Cook  Paint  and 
Varnish  Ca 

RDe72-23366 

5/31/88 

pofijDfron  Mdow  • 
Co. 

RD272-23375 

5/31/88 \  Phlip  Morris 

R0e72-23S36 

Companies;  Ina 

27762 
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Refund  Applications  Received— 
Confinued 


[\MMk  of  Miy  27  ttwough  June  3. 19881 

Nflfiw  d  raAund 

Case  No. 

5/31/88 

QABBuainMS 
S«vtoM.ln& 

R0272-236S4 

5/31/88 

Dana  U.S.  Cap. -.. 

RD272-23787 

5/31/88 

GwwMttCo.  Inc 

R0272-23888 

5/31/88 

Q.M.C.  Oatoo  Remy 
OMiion. 

R0272-24129 

5/31/88. 

RoMance  ElecWc  Co . 

R0272-24471 

5/31/88 

GanaralFflN 
mdustriaa. 

RD272-24950 

5/31/88. 

Mack  Trucks.  Inc 

RO272-25002 

5/31/88 

Ganaral  Elactric  Co- 

RD272-25357 

5/31/88 

Tidawalar,  Inc 

R0272-2S366 

5/31/88 

LoHland  Broa.  Co — 

RDZ72-25398 

5/31/88. 

Aaaroo.  Inc 

R0272-25467 

5/31/88 

TbaOiNettaCo 

RO272-2550S 

5/31/88 

E.W.  Mono  Drtiing 
Co. 

R0272-2S632 

5/31/88 

Humana 
Incorporated. 

R0272-24968 

5/31/88. 

Guanian  Industries 
Corp. 

R0272-25974 

5/31/88 

Moonev's  Inc 

R0272-17493 

5/31/88 

Borxlar  Stales 
Pavina 

RO272-17740 

5/31/88 

Okeelanta  Cofp 

RO272-18009 

5/31/88 

Corttaner  Corp  of 

America. 

RO272-18024 

5/31/88 

TheMcCourt 
Construction  Co. 

R0272-18397 

5/31/88 

Morclwits  Fast 
Motor  Unas. 

R0272- 18485 

5/31/88 

LongviewF«)feCo.... 

R0272-18497 

5/31/88 

OaMen  Tranapoa 

Inc. 
George  A.  Hormel 

RD272-ie997 

5/31/88 

R0272-19873 

&Co. 

5/31/88. 

W.J.  Menefee 
Conslnjcttoa 

R0272-19918 

5/31/88 

Highway  Materials, 

mc. 

RO272-20227 

5/31/88 

Trl-Oty  Paving,  inc.... 

RO272-20312 

5/31/88 

Roaeburg  Lumber 
Co. 

R0272-20331 

5/31/88 

K.F.  Jacobean  ft  Co.. 

RO272-21980 

5/31/88 

Columbus 
Bitumtnous 
Coocteta 

RD272-22415 

5/31/88 

HoHoway 
Construction. 

R0272-22635 

5/31/88 

EKLillyandCo 

RD272-23220 

5/31/88 

The  Strob  Brewrery 
Co. 

R0272-23367 

5/31/88 

Hercules  Inc 

RO272-24790 

5/31/88 

U.S.  Sugar  Corp 

R0272-23812 

5/31/88 

Cone  Mills  Corp 

R0272-23843 

5/31/88 

Midstale 
Contractors. 

RO272-23990 

5/31/88 

Pike  Industries 

RD272-24810 

5/31/88 

S.O.  WwrenCo 

HD272-24e61 

5/31/88 

Crown  Simpson 
Pulp  Co. 

R0272-24986 

5/31/88 

Heldenfels 
Brottwrs,  Inc. 

RD272-25223 

5/31/88..-.. 

Nashua  Corp 

R0272-25435 

5/31/88 

Komatz 
ConstructkNi. 

RD272-25545 

5/31/88..-.. 

Masonite  Corp 

RD272-25593 

5/31/88 

Arthur  L  Cooley 

RO272-28039 

5/31/88 

Newton  Falls  Paper 
MHI.Ina 

RD272-26238 

5/31/88 

Meyer  Conslructton.. 

R0272-26582 

5/31/88 

TeunFueia 
Aapbalt 

RD272-27159 

5/31/88 

AUanUc  Coast 
Paparboard  Corp. 

R0272-27791 

REFUf«D  APPUCATION8  RECEIVED— 

Continued 

(Weak  Of  May  27  llwough  June  3. 1988] 

Dale 

' * 

fvOWWO 

Namaoffsknl 

pracaadbu/nania 

Case  No. 

5/31/88 

SprecMaa  Sugar  Co.. 

R0272-27796 

5/31/88 

Oola  Fresh  Fn«  Co.. 

R0272-27811 

5/31/88 

Adama  Conainjclkin.. 

RD272-2ei36 

5/31/88 

JwneeC 

Landdowna. 

RD272-283S9 

5/31/88 

wyMn  LKNWonM, 

mc. 
Ruaaal  Toamaand 

R0272-29778 

5/31/88 

RO272-31072 

5/31/88 

Mdntyfa 
Construdloa 

R0272-31512 

5/31/88 

Drown  ft  mwamaon 
Tobacco. 

RD272-31700 

5/31/88 

Delta  AapMl.  mc 

RO272-31710 

5/31/88 

EmpiraSwdft 
GraweL 

RD272-318,\5 

5/31/88 

kwa  Road  Buidars... 

RO272-31046 

5/31 /e&...-. 

Clayhydar  TnjcMng 
Unea.lna 

R0272-32457 

5/31/88 

lA  HoMmg  Corp 

R0272-3256e 

5/31/88 

ZackBurkettCo 

RD272-33295 

5/31/88 

mduakW  AaphaM 

RO272-34209 

5/31/88 

RohNn  Conatnidton.- 

R0272-34219 

5/31/88 

MalichCorp 

R0272-34343 

5/31/88 

Legrand  Johnaon 
Conslnjctton. 

R0272-35868 

5/31/88 

wumg 

R0272-36219 

Tranaportation, 

ma 

5/31/88 

Hvrts  Fsrmt,  Inc 

R0272-38152 

5/31/88 

General  MWa.  mc 

RO272-40e49 

5/31/88 

Massey  Sand  and 
Rock  Co. 

R0272-41357 

5/31/88 

Hamakua  Sugar  Co. 

mc. 

Constnidors.  mc 

R0272-41358 

5/31/88 

R0272-41924 

5/31/88 

RO272-43910 

5/31/88 

Coastal  Industries. 
BukCo. 

RD272-44276 

5/31/88. 

CWlbrd  D.  Hatle 

RD272-44615 

5/31/88 

First  Chemk:al  Corp .. 

RD272-28627 

5/31/88 

rksiiiiiss.  mc 

RD272-29279 

5/31/88 

R0272-29724 

5/31/88 

Corp. 

R0272-29733 

5/31/88 

Faylor  MIddtocreek. 

Inc. 
W.R.Grace  ft  Co 

R0272-29e38 

5/31/88 

RD272-30e36 

5/31/88 

Q.  HeUeman 
BreiMng  Co,  Inc 

RD272-32245 

5/31/88 

General  Tire.  Inc 

R0272-3227e 

5/31/88 

Broce  Constructkxi ... 

R0272-32S62 

5/31/88 

Emarprlaea. 

RD272-32910 

5/31/88 

Superior  AaphaN  Co.. 

R0272-34112 

5/31/88 

Montana  S<ilphur  ft 
ChemtealCo. 

RO272-36050 

5/31/88 

D.LGasser 

R0272-38321 

5/31/88 

Herdey-Uindgren 
Ca 

RO272-40812 

5/31/88 

DeSoto.  Inc - 

RD272-42448 

5/31/88 

Air  Products  ft 
Chemicals,  Irw. 

RD272-43638 

5/31/88 

ICI  Americas.  Inc 

RO272-440e8 

5/31/88 

Occtdential 
Chemical  Corp. 

R0272-44117 

5/31/88 

McLaughKnft 
Schultz.mc. 

R0272-19147 

5/31/88 

A.L  Bladea  ft  Sons.. 

RO272-20178 

5/31/88 

Lauhoff  Gram  Co 

RO272-20524 

5/31/88 

RD272-20571 

5/31/88 

JohnJ.  Hudson.  Inc. 

RD272-21107 

5/31/88 

Ooaan  Spray 

R0272-21442 

REFUND  APPUCATI0N8  RECEIVED— 

Continued 


(Week  of  May  27  through  June  3. 19881 

Dale 

Nvna  of  refund 

pfooMdktt/nsnw 
ofratundappicant 

Case  No. 

5/31/88 

Haiahey  Foods 
Corp. 

RD272-22913 

5/31/88 

Alpha  BeU  Stores, 

mc. 

R0272-23617 

5/31/88 

SalawaySloraa,mc.. 

RD272-23663 

5/31/88. — 

Nealie  Foods  Corp.. 

RD272-24490 

5/31/88 

Stv-Kist  Foods,  mc. 

RD272-25303 

S/31/88  

Leeway  Motor 
FreighLmc. 

R0272-25377 

5/31/88 

Uqukl  Transporters, 

mc 

R0272-2S562 

5/31/88 

KralL  mc      

RD272-25982 

5/31/88 

The  Stop  ft  Shop 
Companlas,mc 

R0272-25983 

5/31/88 

RJ.  NoblaCo 

R0272-27307 

5/31/88 

CamaHon  Co 

RD272-27518 

5/31/88 

BOHBioa. 

R0272-27532 

5/31/88 

Hawthorn  MeNody, 

Inc. 
Conagre  Poultry  Co... 

R0272-28349 

5/31/88 

RD272-28455 

5/31/88 

U.S.  Gypsum- 
WCPO. 

RO272-29509 

5/31/88 

Mkt-State 
Constructkjn 

R0272-29745 

5/31/88 

Popejoy 
Construction 

RD272-309SO 

5/31/88 

Sahuaro  Petroleum 
ftAsphait 

RD272-31580 

5/31/88 

WikfishSandft 
Gravel. 

R0272-3227S 

5/31/88 

New  Enterprise 
Stone  ft  Une. 

RD272-32283 

5/31/88 

George  BroK.  Inc 

R0272-32564 

5/31/88 

Mime  Truck  Linaa. 

mc 

R0272-33802 

5/31/88 

Brox  Paving 

RD272-34390 

5/31/88 

Posiilico  Bros 

R0272-34433 

5/31/88 

Certified  Grocers  Of 
Cahfomia. 

RD272-35794 

5/31/88 

PhiNps  a  Jordan. 
Inc. 

RD272-35800 

5/31/88 

Gilpatrick 
Construction. 

RD272-35824 

5/31/88 

Sorco  Products 

RD272-36118 

5/31/88 

Standard 
Construction. 

RD272-37241 

5/31/88 

Dole  Packaged 
Foods  Co. 

RD272-37066 

5/31/88 

Grace  Pacific  Corp.... 

R0272-37163 

5/31/88 

Transpo 
International.  Inc. 

R0272-38138 

6/31/88 - 

U.S.  Gypsum 
Corripsny  ECPO. 

RD272-42572 

5/31/88 

R.A.  CuMnon  ft 
Son.  Inc 

RD272-18159 

5/31/88 

SatterfieW 
Construction. 

RD272-18695 

5/31/88 

Cooperative  ol 
FkKida. 

RD272-20246 

5/31/88 

Tom  Inman 
Trucking.  Inc. 

RD272-21125 

5/31/88 

Omgnn  Asphaltic 
Paving 

RD272-21551 

5/31/88 

Herzog  Contracting . 

RD272-21581 

5/31/88 

Alexander  ft 
BakK»in,mc. 

RD272-22195 

5/31/88 

SkokieVaNay 
Asphalt  Ca 

RD272-24474 

5/31/88 

BasK  Resources 

RO272-24800 

5/31/88 

Texas  Industries 

R0272-2549e 

5/31/88 

Green  HokSngs.  Inc. 

RD272-25553 

5/31/88 

BkieRock 
Industries. 

RD2  72-25221 
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Refund  Applications  Received— 
Continued 

[Week  of  May  27  through  June  3, 19881 


Date 
received 

Name  of  refund 

prooeedmg/name 

Case  No. 

of  refund  appkcant 

5/31/88 

BPasoSand 
Products. 

RD272-26903 

5/31/88 

Giant  Cement  Co 

RD272-26665 

5/31/88 

Young  Bros.,  Inc 

RD272-27448 

5/31/88 

Werner 
Consiructkin. 

RD272-27568 

5/31/88 

Summitt  Inc 

RD272-27779 

5/31/88 

Puerto  Rican 
Cement  Co. 

RD272-28145 

5/31/88 

ComnialSandft 
Stone  Co. 

RD272-29e32 

5/31/88 

RD272-31684 

5/31/88 

Morse  Bros 

RD272-31817 

5/31/88...... 

Aiax  Paving 

RD272-32277 

5/31/88 

Southwestern 
Portland  Cement 

RD272-32478 

5/31/88 

Russell  Indusmes 

RD272-32575 

5/31/88 

TrumbuN  Coro 

RD272-34072 

5/31/88 

Commercial  Carrier 
Corp. 

RD272-34106 

5/31/88 

Mathy  Constniction 
Co. 

RD272-34389 

5/31/88 

Western  Paving 
Constructnn. 

RD272-35878 

5/31/88 

Hawaiian  Cement 

RD272-35909 

5/31/88 

West  Virginia 
Pavir>g. 

RD272-35936 

5/31/88 

Giflord-HiH  &  Co 

RD272-3e282 

5/31/88 

Gtobe  Industries 

RD272-38383 

5/31/88 

Eaton  Asphalt 
Paving  Co. 

RD272-37399 

5/31/88 

Tri-State  Asphalt 
Corp. 

RD272-41243 

5/31/88 

Rondo  Sandft 
Gravel. 

RD272-41325 

5/31/88. 

Ameron,  Inc 

RD272-42426 

5/31/88 

Archer  Daniels 
Midland. 

RD272-43109 

5/31/88 

Ptaza  Materials  Co .... 

RD272-44723 

5/31/88 

Dover  Equipment  ft 
Machine. 

RD272-17724 

5/31/88 

G.M.M.  Corp 

RD272-18023 

5/31/88 

Mark  Sandft 
Gravel. 

RD272-18471 

5/31/88 

V.R.  Dennis 
Corwtruction. 

R0272-18819 

5/31/88 

Goodyear  Tire  ft 
Rubber  Co. 

RD272-20175 

5/31/88 

Churchill 
Consmxiion  Co. 

RD272-20530 

5/31/88 

The  LubrizoH  Corp 

RD272-20947 

5/31/88 

Rieth^iley 
Constructnn. 

RD272-20952 

5/31/88 

Commercial  Asphalt 
Co. 

RD272-21181 

5/31/88 

Peltier  Bros.,  Inc 

RD272-21221 

5/31/88 

Scott  Corjstructwn 

RD272-21234 

5/31/88 

Geneva  Rock 
Products. 

RD272-22941 

5/31/88 

Aaphatt  Paving  Co 

RD272-23286 

5/31/88 

Eureka  Stone 
Quarry. 

RD272-23312 

5/31/88 

Jos.  Schlitz  Brewing 
Co. 

RD272-23368 

5/31/88 

Shelly  ft  Sands.  Inc.. 

RD272-23457 

5/31/88 

The  B.F.  Goodrich 
Co. 

RD272-23465 

5/31/88 

West  Point 
PeppereM. 

RD272-23786 

5/31/88 

Harper  Bros.,  Inc 

RD272-24568 

5/31/88 

Howell  Asphalt  Co 

RD272-24799 

6/31/88 

Du-Kane  Asphalt 
Co. 

R0272-24809 

5/31/88 

San  Juan  Cement 
Co. 

RD272-25041 

Refund  Appucations  Received— 
Continued 


[Week  of  May  27  through  June  3, 19881 

Date 
received 

Name  ol  refurtd 

proceeding/name 

Case  No. 

6/31/88 

Metropolitan 
Asphalt  Corp. 

RD272-25163 

5/31/88- 

Ser>eca  Petroleum 
Co,  Inc. 

RD272-25544 

5/31/88 

ofGreerty. 

RD272-25573 

6/31/88. 

GeraM  A.  Barrett 
Inc. 

R0272-25932 

5/31/88 

Barrett  Paving 
Materials. 

RD272-26801 

5/31/88 

Great  Northern 
Paper  Co. 

RD272-27784 

5/31/88 

RD272-28254 

6/31/88 

Engelhard  Corp 

R0272-28348 

[FR  Doc.  88-16603  Filed  7-21-68;  8:45  am] 
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ENVIRONIMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3419-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments  Prepared  July  4  Througti  8, 
1988 

Availability  of  EPA  comments 
prepared  July  4. 1988  through  July  8, 1988 
pursuant  to  the  Environmental  Review 
process  (ERP),  under  section  309  of  the 
Clean  Air  Act  and  section  102(2]  (c)  of 
the  National  Environmental  Policy  act 
as  amended.  Requests  for  copies  of  EPA 
(x>mments  can  be  directed  to  the  Office 
of  Federal  Activities  at  (202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22, 1988  (53  FR  13318). 

Draft  EISs 

ERP  No.  D-AFS-K67008-CA,  Rating 
EC2,  Black  Diamond  Mine  Development, 
Plan  of  Operations  Approval,  Angeles 
National  Forest,  Tujunga  Ranger 
District,  Los  Angeles  County,  CA, 

Summary:  EPA  expressed 
environmental  concerns  over  impacts  to 
air  and  water  quality  and  the  project's 
potential  to  degrade  riparian  habitat. 

ERP  No.  D-BLM-L67019-AK,  Rating 
E02,  Birch  Creek  Watershed,  Placer 
Mining  Management  Plan,  Approval  and 
404  Permit,  Implementation,  Steese 
National  Conservation  Area,  Yukon- 
Tanana,  AK. 

Sununary:  EPA  is  concerned  about  the 
significant  impacts  to  water  quality,  fish 
and  wildlife  habitat,  vegetation,  wetland 
functional  values,  and  subsistence  uses 


that  would  occur  under  the  proposed 
action,  given  the  limited  mitigation 
incorporated  into  this  alternative. 

ERP  No.  D-SCS-E36162-MS,  Rating 
LO.  Whites  Creek  Watershed  Protection 
and  Flood  Prevention  Plan,  Funding, 
Possible  404  Permit  and  Implementation, 
Webster  County,  MSSummary.  EPA  has 
no  objections  to  the  project  as  proposed. 

Note:  The  above  summary  should  have 
appeared  in  the  07-15-68  FR  Notice. 

ERP  No.  FS-SFW-A8eO84-O0.  Sport 
Hunting  of  Migratory  Birds,  Issuance  of 
Regulations. 

Summary.  EPA  feels  the  Fish  and 
Wildlife  Service  adequately  responded 
to  concerns  raised  on  the  draft 
supplemental  EIS. 

Dated:  July  9. 1968. 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  Activities. 
(FR  Doc.  88-16607  Filed  7-21-86;  6:45  am) 
MLUNG  CODE  SSaO-SO-M 


[ER-FRL-341S-1] 

Environmental  Impact  Statements; 
Notice  of  Availability  of  Environmental 
Impact  Statements  Filed  July  11, 1988, 
Through  July  15, 1988 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5076  or  (202)  382-5075. 

EIS  No.  880226,  Final.  FHW,  OR, 
Airport  Way  Widening  and  Extension. 
1-205  to  1-84,  Funding,  Multnomah 
County,  OR,  Due:  August  21, 1988, 
Contact:  Dale  Wilken  (503)  399-5749. 

EIS  No.  880227,  Final,  FHW.  TX,  TX- 
71 /US  290  Improvements,  R.M.  1826  to 
F.M.  973,  Funding,  Travis  County,  TX, 
Due:  August  21, 1988,  Contact:  Gamaliel 
E.  Olvera  (512)  482-5966. 

EIS  No.  880228.  Final.  COE  ND, 
Souris  Basin  Flood  Control  Project, 
Floodwater  Storage  in  Saskatchewan, 
Canada  and  Construction  of  Compatible 
Lake  Darling  Project  Features, 
Implementation,  Renville,  Ward. 
McHenry,  and  Bottineau  Counties,  ND. 
Due:  August  21. 1988,  Contact:  Charles 
Woricman  (612)  220-0264. 

EIS  No.  880229,  Draft,  COE.  AL,  Bayou 
La  Batre  Navigation  Channel 
Improvements,  Implementation,  Mobile 
County,  AL.  Due:  September  6, 1988, 
Contact:  Susan  Ivester  (205)  690-2724. 

EIS  No.  880230,  Final.  COE,  IL.  MO, 
Mississippi  River  Locks  and  Dam  28 
Replacement  Construction,  Second 
Lock,  Implementation,  Upper  Mississippi 
and  Illinois  Rivers,  Alton,  Madison 
County,  Illinois  and  St.  Louis  County, 
MO,  Due:  August  22, 1988,  Contact: 
Daniel  Ragland  (314)  263-5711. 
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EfSNo.  880231.  Final.  BLM.  MT,  WY. 
Billings  Resource  Area,  Wilderness 
Study  Areas  (WSAs')  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  Twin  Coulee,  Pryor 
Mountain,  Burnt  Timber  Canyon  and  Big 
Horn  Tack-On  WSAs'.  Miles  City 
District  Golden  Valley  and  Carbon 
County.  MT  and  Big  Horn  County,  WY, 
Due:  August  21. 1988,  Contact:  Billy 
Mcllvain  (406)  657-6282. 

EIS  No.  880232.  Draft.  DOE.  CA. 
Lawrence  Livermore  National 
Laboratory.  Nonactive,  Mixed  and 
Radioactive  Waste  Decontamination 
and  Waste  Treatment  Facility, 
Construction  and  Operation, 
Implementation,  Alameda  County,  CA. 
Due:  September  6. 1988.  Contract: 
William  Holman  (415)  273-6370. 

Amended  Notices 

EIS  No.  880102.  Draft.  AFS.  CA.  Black 
Diamond  Mine  Development.  Plan  of 
Operations  Approval.  Angeles  National 
Forest.  Tujunga  Ranger  District,  Los 
Angeles  County,  CA.  Due:  July  31. 1988, 
Contact:  Richard  Borden  (818)  574-5255. 

Published  FR  4-8-88— Review  period 
extended. 

EIS  No.  880212.  Final,  AFS.  Silver  Fire 
Recovery  Project  Area.  August  thru 
November  1987  Silver  Complex  Fire 
Land  Management  Plan, 
Implementation,  Siskiyou  National 
Forest.  Josephine  and  Curry  Counties, 
OR.  Contact:  Richard  Stem  (503)  476- 
1425. 

Published  FR  7-6-88— The  30  day 
NEPA  Review  Period  for  this  EIS  has 
been  waived.  The  Forest  Service  and  the 
Director.  Office  of  Federal  Activities 
had  negotiated  arrangements  for  this  30 
day  waiver  before  the  FEIS  was 
officially  made  available  in  the  EPA 
weekly  Notice  of  Availability.  A  Due 
Date  of  8-8-88  was  inadvertently 
published  in  the  7-»-68  EPA/NOA. 

Dated:  July  19, 1988. 
Richard  E.  Sandersoo. 

Director.  Office  of  Federal  AclivitJea. 
[FR  Doc.  88-iee06  Filed  7-21-88;  8:45  am] 
WLUNQ  CODE  MM-SO-H 


FEDERAL  HOME  LOAN  BANK  BOARD 

Farmers  Savings,  A  Federal  Savings 
and  Loan  Association:  Davia,  CA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  5 
(d)(6)(A)  of  the  Home  Owmers'  Loan  Act 
of  1933.  as  amended,  12  U.S.C. 
1464(d)(6)(A)  (1982).  the  Federal  Home 
Loan  Bank  Board  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Fanners 


Savings.  A  Federal  Savings  and  Loan 
Association.  Davis.  California  on  July 
13. 1988. 

Dated:  )uly  1&  1988. 

By  the  Federal  Home  Loan  Bank  Board, 
lohn  M.  Buckley,  |r.. 
Secretary. 
[FR  Doc  88-16693  Filed  7-21-88;  845am| 

MLLMQ  COM  STtO-OI-M 


[FHLBB  No.  5334;  No.  AC-72tl 

Mayflower  Savings  and  Loan 
Association;  Uvingston,  NJ;  Final 
Action  Approval  of  Conversion 
Application 

Date:  |uly  18. 196& 

Notice  is  hereby  given  that  on  July  7, 
1988,  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  of  his 
designee,  approved  the  application  of 
Mayflower  Savings  and  Loan 
Association,  Livingston.  New  Jersey,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street.  NW.,  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  New 
York.  One  World  Trade  Center.  Floor 
103,  New  York.  New  York  10O48. 

By  the  Federal  Home  loan  Bank  Board, 
lohn  M.  Buckley.  Jr., 
Secretary. 

[FR  Doc  88-16692  Hied  7-21-88;  8:45  amj 
MLUNQCOoi  vrm-t%-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Agency  Forms  Submitted  to  tlie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  July  22. 1988. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 


Center  for  Disease  Control 

1.  Third  National  Health  And 
Nutrition  Examination  Survey 
(NHANES  lU)— NEW— The  NHANES  III 
will  be  conducted  between  1988-1994. 
Respondents  to  the  NHANES  III  are 
individuals  and  households. 
Respondents  answer  questionnaires  and 
receive  a  ^e  physical  examination. 
Results  will  be  used  by  a  wide  variety  of 
public  and  private  health  organizations 
to  analyze  and  describe  the  health 
status  of  the  United  States. 
Respondents:  Individuals  or  households; 
Number  of  Respondents:  6.750; 
Frequency  of  Response:  On  Occasion; 
Estimated  Annual  Burden:  29,130  hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

Health  Can  Financing  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-1238  for  copies  of  package) 

1.  Imposition  of  Cost  Sharing  Charges 
Under  Medicaid— 0938-0429— This 
collection  of  information  requires  the 
medicaid  states  to  include  in  the  state 
plan  their  provisions  for  imposition  of 
cost  sharing  on  the  categorically  and 
medically  needy.  Respondents:  State  or 
local  governments;  Number  of 
Respondents:  54;  Frequency  of 
Response:  On  Occasion;  Estimated 
Annual  Burden:  2.700  hours. 

2.  Election  to  Recalculate  Medicaid 
Reimbursement — 0938-0482 — Providers 
use  this  form  to  request  that  their  fiscal 
intermediaries  reopen  one  or  more  cost 
reports  so  that  the  provisions  of  42  CFR 
413.56.  Malpractice  Insurance  Premium 
may  be  applied  to  settlement. 
Respondents:  Business  or  other  for- 
profit;  Number  of  Respondents:  5.000; 
Frequency  of  Response:  On  Occasion; 
Estimated  Annual  Burden:  1.250  hours. 

3.  Information  Collection  Requirement 
in  HSQ-109,  Peer  Review  Organization 
Sanctions  42  CFR  1004.40, 1004.50, 
1004.60  and  1004.70— 0938-0444— PRO's 
are  responsible  for  identifying  violations 
and  affording  the  affected  party  the 
opportunity  to  discuss  them.  These 
requirements  describe  the  content  of  the 
notices  sent  and  the  report  sent  to  OIG 
if  violations  are  not  resolved. 
Respondents:  Business  or  other  for- 
profit/Small  business  or  organizations. 
Number  of  Respondents:  54;  Frequency 
of  Response:  On  Occasion:  Estimated 
Annual  Burden:  30.672  hours. 

4.  Organ  Procurement  Request  for 
Certification— 0938-0512— This  form  is  a 
facility  identification  form  used  to 
initiate  the  certification  or 
recertification  process  to  determine  if 
the  provider  is  in  compliance  with  the 
Medicare/Medicaid  conditions  of 
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participation.  Respondents:  Small 
business  or  organizations/State  or  local 
governments;  Number  of  Respondents: 
100;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  200  hours. 

OMB  Desk  Officer  Allison  Herron. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100 
HCFA:  301-594-1238 
FSA:  202-245-0652 
SSA:  301-965^149 
OS:  202-245-6511 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208.  Washington. 
DC  20503. 

Attn:  Shannah  Koss-McCalliun. 

Dated:  July  18, 1988. 
fames  V.  Oberthaler. 

Deputy  Assistant  Secretary.  Information 
Resources  Management. 
[FR  Doc.  88-16524  Filed  7-21-88;  8:45  am] 
MLLMQ  COOC  41S0-04-II 


Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  July  22, 1988. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 

Food  and  Drug  Administration 

1.  Medical  Device  listing — 0910- 
0057— Section  510  of  the  FD&C  Act 
requires  manufacturers  and  other 
specified  processors  of  Medical  Devices 
to  provide  a  list  of  all  devices 
manufactured  in  any  establishment 
which  they  can  own  or  operate.  Such 
information  must  be  periodically 
updated  as  specified  in  21  CFR  807.37. 
Respondents:  Manufacturers  and 
specified  other  specified  processors  of 
medical  devices,  business  of  other  non- 
profit/small business  organizations: 


Number  of  Respondents:  2.449; 
Frequency  of  Response:  initially  upon 
marketing,  changes  and  discontinuance; 
Estimated  Annual  Burden:  6,613  hours. 
Burden:  6.613  hours. 

Center  for  Disease  Control 

1.  Feasibility  of  Surveying  Hospices 
and  Home  Health  Agencies  (Concept 
Clearance) — ^NEW — The  purpose  of  this 
project  is  to  develop  and  field  test  data 
sets,  data  collection  procedures  and 
instruments  for  obtaining  information 
about  home  health  agencies  and 
hospices  and  about  their  clients.  The 
data  are  needed  by  the  long  term  care 
community  to  assist  in  setting 
standards,  planning  and  assessing  the 
need  for  long-term  care  services. 
Respondents:  Home  health  agencies  and 
hospices,  business  or  other  for  profit- 
non  profit  institutions;  Number  of 
Respondents:  1;  Frequency  of  Response: 
On  occasion;  Estimated  Annual  Burden: 
1  hour. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

Family  Support  Administration 

(Call  Reports  Clearance  Officer  on  202- 
245-0652  for  copies  of  package) 

Office  of  Family  Assistance 

1.  Integrated  Review  Schedule — 
0035 — State  agencies  are  required  to 
perform  quality  control  reviews  for 
AFDC,  FNS  and  Medicaid.  The 
Integrated  Review  Schedule  was  jointly 
designed  and  is  being  used  by  all  three 
programs  as  a  comprehensive  data 
system  form  for  all  three  programs  as  a 
comprehensive  data  system  form  for  all 
three  programs.  Respondents:  State  or 
local  governments;  Number  of 
Respondents:  73,866;  Frequency  of 
Response:  1;  Estimated  Annual  Burden: 
73,866  hours. 

2.  Corrective  Action  Plan  and  Progress 
report — 0027 — Corrective  action  plans 
and  progress  reports  are  a  structured 
way  for  state  agencies  to  plan, 
implement  and  evaluate  corrective 
actions  which  are  designed  to  reduce 
payment  errors.  OFA  reviews  the  plans 
and  makes  recommendations  for  change 
and  adjustments  as  needed. 
Respondents:  State  or  local  government; 
Number  of  Respondents:  54;  Frequency 
of  Response:  108;  Estimated  Annual 
Burden:  12,960  hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS:  202-245-2100 
HCFA:  301-594-1238 


FSA:  202-245-0652 
SSA:  301-965-4149 
OS:  202-245-6511 
OHDS:  202-472-4415. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  3208,  Washington. 
DC  20503. 

Attn:  Shannah  Koss-McCallum. 

Date:  July  14. 1988. 

James  V.  Oberthaler, 

Deputy  Assistant  Secretary.  Information 
Resources  Management 

[FR.  Doc  88-16525  Filed  7-21-68: 8:45  amJ 

MUJNG  COOE  41S0-04-M 


Office  of  Inspector  General;  Office  of 
the  Secretary;  Delegation  of  Auttwrity 

Notice  is  hereby  given  that  on  July  13, 
1988.  the  Secretary  of  Health  and 
Human  Services  delegated  to  the 
Inspector  General,  with  authority  to 
redelegate,  the  authority  to  propose  civil 
money  penalties  under  sections 
1819(b)(3)(B)(ii).1819(g)(2)(A)(i). 
1819(h)(2).  1919(b)(3)(B)(ii). 
1919(g)(2)(A)(i),  and  1919(h)(3)  of  the 
Social  Security  Act,  as  amended.  The 
Secretary  also  delegated  to  the 
Inspector  General  the  authority  to 
develop  criteria  under  sections 
1819(h)(2)  and  1919(h)(3)  governing  how 
and  when  those  civil  money  penalties 
should  be  applied.  The  authority  *o  issue 
regidations  was  excluded  from  the 
delegation. 

This  delegation  provides  the  Inspector 
General  with  the  authority  to  propose 
dvil  money  penalties  against  persons 
who  make  or  cause  to  be  made  false 
certifications  in  resident  assessments,  to 
propose  civil  money  penalties  against 
persons  who  notify  or  cause  to  be 
notified  Medicare  or  Medicaid  nursing 
homes  of  the  time  or  date  of  a  scheduled 
inspection  survey,  and  to  propose  civil 
money  penalties  against  Medicare  or 
Medicaid  nursing  homes  which  fail  to 
meet  requirements  for  participation. 

Dated:  July  13. 1988. 
Otis  R.  Bowen, 

Secretary. 

(FR  Doc.  88-16596  Filed  7-21-88;  8:45  am) 
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Centeraf  or  Diaeaae  Control 

Population  Baae  Uaad  for  DIatrlbution 
of  Preventive  Health  and  Health 
Servlcea  Block  Funda  for  Rape 
Prevention  and  Servlcea 

agency:  Centers  for  Disease  Control 
(CDC).  Public  Health  Service  (HHS). 
ACTION:  Notice  of  intent  to  update  the 
population  base  used  to  calculate  the 
distribution  of  Preventive  Health  and 
Health  Services  Block  Grant  funds  for 
services  to  victims  of  rape  and  for  rape 
prevention. 

auMMARY:  The  CDC  proposes  to  use  the 

annual  estimated  census  figures  as  the 

population  base  used  for  calculating  the 

distribution  of  Preventive  Health  and 

Health  Services  Block  Grant  funds  for 

services  to  victims  of  rape  and  for  rape 

prevention. 

EFFECTIVE  DATE:  October  1, 1988  (FY 

1989).  Comments  on  this  proposed 

change  must  be  received  on  or  before 

August  22, 1968. 

ADDRESS:  Comments  may  be  mailed  to 

Deputy  Director,  Center  for  Prevention 

Services,  CDC  1800  Clifton  Road, 

Atlanta,  Georgia  30333. 

FOR  FURTHm  INFORSMTION  CONTACT 

E.  Jerry  Spyke,  Senior  Public  Health 

Advisor,  Center  for  Prevention  Services, 

CDC,  Atlanta.  Georgia  30333.  Telephone: 


FTS  2d6-180a  Commercial:  (404)  63»- 
1800. 

PiupoM  and  Background 

The  Preventive  Health  and  Health 
Services  Block  Grants  were  first 
authorized  and  funded  in  Hscal  year 
1982.  Of  the  funds  currently 
appropriated,  $3.5  million  is  allocated  to 
eligible  recipients  (States,  Territories 
and  the  District  of  Columbia)  for 
services  to  victims  of  rape  and  rape 
prevention.  The  amount  allocated  to 
each  recipient  is  based  on  its  population 
as  a  proportion  of  the  total  U.S. 
population.  The  authorizing  legislation 
does  not  specify  which  population 
census  is  to  be  used  for  determining  the 
allotments. 

For  the  fiscal  years  1982  through  1988, 
the  Centers  for  Disease  Control  has  used 
the  1980  census  for  calculation  of  rape 
fund  distributions  under  the  Block 
Grants.  These  Rgures  were  the  most 
recent  available  at  the  initiation  of  the 
program  in  FY  1982  and  remain  the  most 
recent  complete  census.  The  continued 
use  of  the  1960  census  has  been 
consistent  with  the  distribution 
calculation  for  the  rest  of  the  block  grant 
which  is  approximately  $82  million.  This 
distribution,  as  required  by  law,  is 
based  upon  the  amount  of  categorial 
grants  (i.e.,  hypertension,  fluoridation, 
emergency  medical  services,  etc.)  the 


States  received  for  FY  1981.  These 
categorical  grants  became  pari  ot  the 
block  grant.  FY  1981  figures  are  still 
used  for  this  purpose  and  Congress  has 
not  changed  this  method  of  calculation. 

A  review  of  estimated  population 
figiu-es  for  1987  from  the  Bureau  of  the 
Census  reveals  increases  and  shifts  of 
population  which  would  change  the 
distribution  of  the  funds  to  the  States  for 
rape  services  and  prevention.  A  table 
reflecting  changes  in  the  allotments  from 
FY  1988  to  FY  1989  using  the  1980  and 
1987  population  figures  respectively  is 
provided. 

In  order  to  make  allotments  consistent 
with  population  changes,  CDC  proposes 
to  base  the  distribution  of  the  Preventive 
Health  and  Health  Services  Block  Grant 
funds  for  services  to  victims  of  rape  and 
for  rape  prevention  on  the  most  recent 
Bureau  of  the  Census  estimated  annual 
census  figures  which  will  be  updated 
annually.  Population  figures  for  the 
Republic  of  the  Marshall  Islands,  the 
Federated  States  of  Micronesia,  and  the 
Republic  of  Palau  will  be  provided  by 
the  respective  entities  since  the  Bureau 
of  the  Census  no  longer  provides  census 
coverage  for  these  Pacific  areas. 

Dated:  July  18, 1988. 
Glenda  S.  Cowart, 

Director,  Office  of  Program  Support  Centers 
for  Diaeaae  Control. 


Distribution  of  Preventive  Health  ano  Health  Services  Block  Grant  Funds 

[Amount  for  Rap*.  S3.S00.000] 


PopuMton  for 
1980 


PopuMton  for 
1967' 


FufMflng 
1969 


Funtflng 
1999 


FundbiQ 
dW. 


1  Alatntna  — 

2  Alaska „ 

3  AmSamoa.M 

4  Arizona «« 

5  AflianM* 

6  CalHomia 

7  Colorado 

9  Conn6L  tac  ul .. 


9  Delaware 

10  Dial  of  Cokim... 

11  Florida 

12 


13 
14 
15 
16 
17 
IS 
IS 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 


Georgia.. 


Guam.. 
Hawri.. 
Idaho.... 
IHinoia.. 


Iowa- - 

Kansas 

Kenlucfcy.. 
Louisiana.. 


MarshaNlal. 

Maryland 

Massachusetts., 
Michigan 


Misslssppi.. 
Missouri..... 
Montana.... 
Nebraska... 


3.890.061 

400.461 

3236 

2.717.866 

2.285.513 

23.666.562 

3,107.576 

595,225 

637.661 

9.739.822 

5.464.266 

106,821 

966.000 

943,935 

11.418.461 

5,490.179 

2.913.387 

2.363.208 

3.661.433 

4,203,972 

1.124,860 

30.873 

4,216,446 

5,737.037 

9.258.344 

73.160 

4.077,148 

2.520.636 

4.917.444 

786.690 

1.570.006 


4.063.000 

525.000 

37,300 

3,366.000 

2,388.000 

27.663.000 

3.296.000 

3.211.000 

644.000 

622.000 

12.023.000 

6,222.000 

126.800 

1,083.000 

998.000 

11.582.000 

5.531.000 

2343.000 

2.476.000 

3,727.000 

4.461.000 

1.187.000 

38.044 

4.535.000 

5,865.000 

9.200.000 

92.262 

4.246.000 

^6^6.000 

5.103.000 

800,000 

1.594.000 


S59,182 

6.083 

493 

41.438 

34.771 

360,063 

43.949 

47.277 

9.055 

9.701 

148.180 

83.131 

1.610 

14.681 

14.361 

173.716 

83.525 

44.323 

35.953 

55.703 

63.957 

17.110 

470 

64.147 

87.281 

140352 

1.113 

62.028 

38.348 

74.612 

11368 

23.885 


$57,828 

7.436 

526 

47.957 
33.822 

391.796 

46.682 

45.478 

9.121 

8310 

170.284 

86.123 

1.796 

15.339 

14.135 

164,038 
78.337 
40,266 
35.066 
52.786 
63.182 
16312 
539 
64.230 
82325 

130301 
1.307 
00.137 
37.178 
72,275 
11,458 
22.576 


-$1354 

1343 

35 

6809 

-949 

31713 

2733 

-1799 

66 

-881 

22104 

4992 

186 

658 

-226 

-9676 

-5188 

-4057 

— 6o5 

-2917 

-775 

-298 

69 

83 

-4356 

-10551 

194 

-1891 

-1170 

-2537 

-510 

-1309 


-2.888 
22.042 

7.099 
15.984 
-2.729 

8.807 

6.219 
-3.605 

0.729 

-9.185 

14.917 

6.005 
11.553 

4.482 
-1.574 
-5.571 
-6.211 
-9.153 
-2.462 

5.237 
-1.212 
-1.742 
14.681 

ai29 
-4.991 
-7.491- 
17.430 
-3.049 
-3.051 
-3.391 
-4361 
-5.480 


Federal  Refister  /  VoL  5a.  Na  141  /  Friday.  July  22.  19»  /  Wotieaa 


27767 


Distribution  of  Preventive  Health  ano  Health  Services  Block  Grant  Funds— CoiMinued 

[Amount  for  R^m,  $3,500,000} 


1980 


19e7> 


Fiindbif 


33  N««da.. 

34  NoM  Harapahica- 

35  N0W  Jor90y>i 

36  N0W  M6XIG0- 

37  New  York.. 

38  N.  Carolina. 

39  N  Dakota- 


40  N.  Mariana  It.. 

41  ONo.. 

42  OMahORML. 


43  Oregon. 


45  Pennsylvania.. 

46  Puerto  Rioo.-. 

47  Rhode  Island.. 

48  S.  Carolina 

49  S.  Dakota— 

50  Termessee 

51  Texas 

52  Utah 

53  Vermont 

54  Virginia.. 


55  V»gin  Mwida. 

56  WasMnglon.-. 


57  W.  Virgirw. 
56  Witoonawi** 


59  Wyoming. 


U.S.  TOTAL.. 


799.184 

920310 

7364.158 

1399,966 

17367366 

5374.429 

652.605 

18360 

10.797,418 

3325316 

23323B3 

12.116 

11366.728 

3.186.076 

947.1S4 

3.119306 

690,178 

4.590,750 

14328383 

1,481,037 

511.456 

5,346379 

95,591 

4,130,163 

1349.644 

4.7SS.335 

470.816 


230.057.717 


1307300 

1,057300 

7372300 

1,500,000 

17325,000 

6.413300 

672,000 

19.700 

10.704300 

3372300 

2,724.000 

13,873 

11396300 

3374,000 

986,000 

3,425300 

709,000 

4366300 

16.788,000 

1,680,000 

548300 

5,904,000 

108.500 

4,536300 

1397,000 

4,807,000 

490.000 


1^15e 

14,006 

112335 

ie,777 

267,111 

86371 

9330 

267 

164367 

46i025 

40,052 

164 

180335 

48.472 

14.410 

47.4S4 

10300 

68342 

216.46S 

22328 

7.781 

81336 

1.454 

62.835 

29,661 

71386 

7.163 


M3B2 
14370 

106360 
2t346 

252,466 

88329 

9316 

279 

152738 
46.432 
36361 

ie6 

169352 
48370 
13365 
48309 

10342 

66.762 

237.786 

23.7»4 

7.761 
883l« 

1361' 
64373 
26,068 
68,082 

6,940 


2104 

964 

-3375 

1468 

-14863 

1458 

-412 

22 

-11531 

317 

-1471 

12 

-11483 

-2102 

-445 

1056 

-458 

-1060 

21321 

1566 

-20 

2283 

97 

1436 

-2793 

-3609 

— f223 


247.119,479 


3300.000 


3.568.680 


1730S 

6383 

-3312 

7.423 

-5.486 

1.631 

-4.148 

8360 

-7.020 

0389 

-3373 

8522 

-6361 

-4.337 

-3.066 

233 

-4362 

-1346 

9350 

7.045 

-0357 

2307 

6371 

2389 

-9.416 

-4.863 

-3.119 


>  t4orrE  1:  July  1.  1967  (Bureau  ot  Census)  estimated  for  aH  entities  except  the  Repui)lK  of  the  Marshall  Mandsi  the 
n0ptiblR  of  PbIsu. 

Note  2-.  MvshaMe— eetimeted  1986  census.  Mteronesia— acluat  1985  census.  Palau— actual  1986  census. 


[FR  [)oc.  88-16530  Filed  7-21-88;  a-45  am] 

BILLINa  CODE  41I0-1»-M 

Health  Care  FlnendnQ  AdminlBtraHon; 
Statement  of  Orsantaatfon,  FunctfonSt 
and  DeleQatioiie  of  Aiittiortty 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Admimstration  (HCFA)  (49  Federal 
Register  35247,  dated  September  6, 1984) 
is  amended  to  include  the  Secretary's 
delegation  of  audiority,  to  the 
Administrator,  HCFA,  to  conduct  a 
demonstration  to  determine  the  cost 
effectiveness  of  including  influenza 
vaccine  in  the  Medicare  program  as 
authorized  under  section  4071  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987.  Pub.  L 100-203. 

The  specific  changes  to  Part  F.  are 
described  below: 

Section  F.30.,  Delegations  of 
Authority,  is  amended  by  adding 
paragraph  Z.  The  new  delegatioa  of 
authority  reads  as  fallows: 

Z.  The  authority  under  sections 
4a71(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L.  lOO- 
203,  to  cooduct  a  demoastratioB  of  the 
provision  of  inflwtm«i  vaccine  as  a 


service  for  Medicare  beneficiaries  in 
order  to  determine  the  cost  effiectiveness 
of  including  influenza  vaccine  in  the 
Medicare  program  and  the  authority  to 
expend  $25,000,000  each  year  of  the 
demonstration  project  for  this  purpose. 

Reservatioa  of  Authority:  The 
authority  to  make  reports  to  Congress 
has  been  reserved  by  the  Secretary  and 
is  not  included  in  this  delegation. 

The  authority  herein  delegated  may 
be  redelegated  This  delegation  of 
authority  is  effective  immediately.  In 
addition,  I  hereby  afiirm  and  rat^  any 
actions  taken  by  you  which,  in  effect, 
involved  the  exercise  of  the  subject 
authority  prior  to  the  effective  date  of 
this  delation. 

Date:  July  15, 1988. 
OtisR.BmMa. 

Secretaryy  Department  of  Health  and  Human 
Servtcaa. 

(FR  Doc.  88-16595  Filed  7-Z1-88;  8:45  am] 
t4ia 


PubNc  Health  Service 

Office  of  tlie  Aeeietant  Secretary  For 
Healtit;  Patente  And  hiventione; 
Delegatfon  of  Auttwrity 

Notice  18  here^  ^ven  Aat  in 
Autheianoe  of  the  delegation  of 
authority  1^  Ae  Secretary  under  45  CFR 


Part  6.2  (31  FR  12842).  the  Assistant 
Secretaiy  of  HeeMi  has  delegated  to  die 
PHS  Agency  Heads  dw  following 
authorities  as  they  pertain  to  the 
functions  of  their  respective  agencieK 

1. 35  VS.C  202(c)(7),  Disposition  of 
Rights,  as  amended: 

The  authority  to  pennit  a  nonprofit 
organization  to  assign  the  ri^ts  to  a 
subject  invention  in  the  United  Stedes  to 
organizations  wiuch  do  not  have  as  one 
of  their  primary  functions  the 
management  of  inventions. 

2.  35  U.S.C  a02(d).  Disposition  of 
FU^ts,  as  amended: 

The  authority  to  pennit  a  contractor  to 
grant  reqeests  iar  retention  of  ri^its  by 
the  inventor. 

3.  35  U.S.C  2a2(e),  Disposition  of 
Rights,  as  amended: 

The  authority  to  transfer  or  assign 
whatever  r^ts  the  PHS  agency  may 
acquire  in  the  subject  invention,  in  any 
case  when  an  agency  employee  is  a 
coinventor  of  any  invention  made  under 
a  fimding  agreement  with  a  nonprofit 
organization  or  small  business  firm. 
Such  rights  may  be  transferred  or 
assigned  from  die  HiS  agency  employee 
to  the  contractor  subject  to  the 
^j>n^Hnn«  get  Cordi  in  this  chapter,. 

4. 35  US.C.  203,  Marcfa-in  Rights,  as 
amended: 
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The  authority  to  require  the  contractor 
to  igrant  nonexclusive,  partially 
exclusive,  or  exclusive  licenses  to  « 
responsible  appUcant(s),  or  the  authority 
for  PHS  to  grant  such  licenses,  provided 
such  action  would  be  in  the  best  interest 
of  PHS.  in  accordance  with  all 
provisions  of  this  section. 

5.  35  U.S.C.  204.  Preference  for  United 
States  Industry,  as  amended: 

The  authority  to  waive  the  preference 
for  United  States  industry  requirement. 

6. 35  U.S.C.  207(a).  Domestic  and 
Foreign  Protection  of  Federally  Owned 
Inventions,  as  amended: 

The  authority  to  (1)  apply  for.  obtain, 
and  maintain  patents  or  other  forms  of 
protection  in  the  United  States  and  in 
foreign  countries  on  inventions  in  which 
the  Federal  Government  owns  a  right, 
title  or  interest:  (2)  grant  nonexclusive, 
exclusive,  or  partially  exclusive  licenses 
under  federally  owned  patent 
applications,  patents,  or  other  forms  of 
protection  obtained,  royalty-free  or  for 
royalties  or  other  consideration,  and  on 
such  terms  and  conditions,  including  the 
grant  to  the  licensee  of  the  right  of 
enforcement  pursuant  to  the  provisions 
of  chapter  29  of  this  title  as  determined 
appropriate  in  the  public  interest;  (3) 
undertake  all  other  suitable  and 
necessary  steps  to  protect  and 
administer  ri^ts  to  federally  owned 
inventions  on  behalf  of  the  Federal 
Government  either  directly,  or  through 
contract:  (4)  transfer  custody  and 
administration,  in  whole  or  in  part  to 
another  Federal  agency,  of  the  right, 
title,  or  interest  in  any  federally  owned 
invention. 

7. 45  CFR  7.3  and  7.7.  Determination 
as  to  Domestic  Rights  and  Notice  to 
Employee  of  Determination,  as 
amended. 

Authority  to  (1)  leave  title  to  invention 
in  the  PHS  employee  inventor,  where 
the  Government  has  insufRcient  interest 
in  an  invention  to  obtain  the  entire 
domestic  right,  title,  and  interest  therein: 
and  (2)  notify  the  PHS  employee 
inventor  of  the  determination  in  writing. 

This  delegation  of  authority 
supplements  the  February  4, 1988 
delegation  of  authority  under  the 
Stevenson- Wydler  Technology 
Innovation  Act  of  1980  as  amended  by 
the  Federal  Technology  Transfer  Act  of 
1986.  The  delegated  authorities  are  to  be 
exercised  in  compliance  with  all  existing 
rules  and  regulations  regarding  patent 
and  invention  rights  and 
responsibilities. 

Restiktioo 

The  authority  under  35  U.S.C.  207(a) 
(item  8.  above)  is  restricted  to  the  extent 
that  the  Assistant  Secretary  for  Health 
is  to  be  notified  of  any  significant 


invention,  patent,  or  Ueense.  so  that  the 
Assistant  Secretary  for  Health  may 
decide  whether  or  not  documentation 
concerning  any  such  invention,  patent, 
or  Ucense  should  be  submitted  to  the 
Assistant  Secretary  for  Health  for 
signature. 

Redelegation 

The  following  authority  may  not  be 
redelegated: 

Item  4.:  35  U.S.C.  203.  as  amended. 

All  other  authorities  may  be 
redelegated  to  bureau  and  institute 
directors  or  officials  at  equivalent  level. 

information  and  Guidaiic* 

35  U.S.C.  202-209;  37  CFR  Part  4;  and 
45  CFR  Parts  8  and  7. 

Effective  Date 

the  delegation  of  authority  became 
effective  on  July  15, 1988. 

Date:  July  15. 1968. 
Roosrt  E.  WindoiB. 
Assistant  Secretary  for  Heahh. 
[PR  Doc  88-16562  Filed  7-21-88:  &-46  s.m.] 
I  coot  «M»-ir-ii 


DEPARTMENT  OF  THE  INTERIOR 

rNfi  ■na  wmniv  ovcvicv 


for  tlw  MonttM  of  April,  May,  wid  Juno 
19M 

Notice  is  hereby  given  that  the  U.S. 
Fish  and  Wildlife  Service  has  taken  the 
following  action  with  regard  to  permit 
applications  duly  received  according  to 
section  10  of  the  Endangered  Species 
Act  of  1973.  as  amended.  18  U.S.C  1539. 
Each  permit  listed  as  issued  was  granted 
only  after  it  was  determined  that  it  was 
applied  for  in  good  faith,  that  by 
granting  the  permit  it  will  not  be  to  the 
disadvantage  of  the  endangered  species: 
and  that  it  will  be  consistent  with  the 
purposes  and  policy  set  forth  in  the 
Endangered  Species  Act  of  1973,  as 
amended. 

Additional  information  on  these 
permit  actions  may  be  requested  by 
contacting  the  Office  of  Management 
Authority,  P.O.  Box  27329,  Washington. 
DC,  2003S-7239.  telephone  (202/343- 
4955)  between  the  hours  of  7:45  a.m.  to 
4:15  p.m.  weekdays. 


724686  04/04/88 

72S168  04/04/88 

724318  04/06/88 

724667  04/06/88 

72S286  04/07/88 

72S786  04/18/86 


Moora.  Robwt „ .* 

Fsdonlck.  Thslms  .Ium.--.. 

Ncwnisn.  John  «. ...«. 

Qiady*  Portar  Zoo .: 

BrandonbufoST,  Gonton  H . 


Sm  Otogo  Zbotogicsi  SooMy...  72S772  04/18/86 

Hewtfwm  Ogmb  Oofpoialion 727101  04/28/86 

HawttwmCkOMCofpoMlton 726306  04/26/86 

U.&  FW)  «  WHMo  Swvtoo. 

Anchoraaa,AK 680715  04/26/86 


723962     06/03/88 


Dwiwi.  Mvdy  E 

woouuna     rant     coowpci 

Gardens 

AaaMwN  RagkMWl  Oiraclor  f  1 .. 
PavaQrina  Fund,  Inc  .................... 

QnjanamaSd,  WHani..». ».... 

Chartaa  Panto — — 

wooowno     ran     tooiogKat 

Gmjani 

Erickaon.  Uoyd 

Haninglon,  David » 

Ragional  Otractar  #S _ 

San  Olago  Zootoglcal  Socialy.... 

d'Ela.  Sarga  M 

Graatar  Baton  Rouga  Zoo 

Ragional  Oractor  #2 


728028 
725727 
686387 
726238 
725666 

726407 
726667 
726890 
726618 
728673 
726381 
726625 
689914 


I  Zoo 719622 

ExoSc  Mnats 704301 

vwosiv   rwswv  or  wfVMVft 

Canada - _ 728676 

Tolado  Zootoglcal  Ganlana 727201 

San  Antonfe  Zootoglcal  Gar- 

dana  and  /Wiuartum 721703 

LMIa,  Sooll  E 728646 

San  Oago  Zootegieal  Sodaty....  727417 
Amarican  Muaawa  d  Natural 

Hiatory l-l —  727374 

727708 

_...  727371 
„„.  725379 
727375 


Cailial,  Ffank... 
TanaaASi 


05/04/86 
05/10/86 
05/11/88 
05/11/88 
05/13/86 

05/12/86 
05/16/86 
05/16/86 
05/16/88 
06/17/88 
02/23/86 
05/25/86 
06/26/86 


06/02/86 
06/02/86 

06/02/86 
06/03/88 

06/06/86 
06/00/86 
06/13/66 

06/14/86 
06/17/88 
06/22/86 
06/22/86 
06/26/86 


Date:  )uly  14. 1966. 
RJCltobinaoii. 

Chief.  Branch  of  Permits,  Office  of 

Management  Aathon'ty. 

(PR  Doc  68-16610  Filed  7-21-66;  6:45  am] 


iiiiwii  lo  fiwpmKw  on  cnwonnivniai 


Howwrouumuii  Of  no  nonoo  i'hiumi 
(Folo  Conoolor  Coryl)  Into  Aroas 
wiuwi  TO  tusionc  Honjo 

AOINCV:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice. 


;  This  notice  nHvises  the  public 
that  the  Fish  and  Wildlife  Service 
intends  to  gather  information  necessary 
for  the  preparation  of  an  Environmental 
Assessment  for  the  proposed 
reintroduction  of  the  Florida  panther 
[Fell's  concolor  coryi]  into  areas  within 
its  historic  range.  This  notice  is  being 
furnished  as  required  by  the  National 
Environmental  Policy  Act  Regulations 
(40  CFR  1501.7)  to  obtain  suggestions 
and  information  from  other  agencies  and 
the  public  on  the  scope  of  issues  to  be 
addressed  in  the  Environmental 
Assessment.  Comments  and 
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participation  in  this  scoping  process  are 

soiieited. 

DATE:  Written  comments  and 

information  should  be  received  by 

Septonber  20,  1988l 

ADDRESS:  Comments  should  be 

addressed  to:  James  W.  PuHiam,  Jr.. 

Regional  Director,  U.S.  Fish  and  Wildlife 

Service,  75  Spring  Street,  SW.,  Atlanta, 

Georgia  30303. 

FOR  FURTHER  INFORMATION  CONTACT 

Dennis  E  Jordan,  Florida  I^ntfaer 
Coordinate,  U.S.  Fish  and  Wildlife 
Service,  117  Newins-Ziegler  Hall, 
University  of  Florida,  Gainesville, 
Florida  32611,  telephone:  904/392-1861. 
SUmAmfTARV  INrOWMATIONi  The  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  in  cooperation  widi  the  Florida 
Game  and  Fresh  Water  Fish 
Commission,  proposes  to  reintroduce  the 
Florida  panther  {^elis  coacolor  coryi] 
into  portions  of  its  historic  range,  llie 
Florida  panther  ori^nally  ranged  fiom 
eastern  Texas  eastward  through 
Arkansas,  Louisiana,  Mississippi, 
Alabama,  Georgia,  Florida,  and  parts  of 
Tennessee  and  South  Carolina. 

Because  of  persecution,  mainly 
through  hunting  and  trapping,  and 
habitat  losses  which  started  with  the 
early  settlers  and  have  continued,  the 
only  known  viable  population  of  the 
Florida  panther  is  found  in  the  Big 
Cypress  Swamp/Everglades  region  of 
south  Florida.  An  estimated  population 
of  30  to  50  animals  is  all  that  remains. 

Because  the  Florida  panther  is  listed 
as  an  endangered  species  under  the 
provisions  of  the  Endangered  Species 
Act  of  1973,  as  amended,  a  recovery 
plan  has  been  prepared  and  was 
approved  by  the  Fish  and  Wildlife 
Service  in  1981.  In  conjunction  with  the 
plan's  approval,  the  Florida  Game  and 
Fresh  Water  Fish  Commission  initiated 
several  of  the  important  panther  studies 
identified  as  high  priority  needs  in  die 
plan.  As  a  result  of  these  studies,  as  well 
as  other  studies  being  conducted  by  the 
National  Park  Service,  a  great  deal  of 
information  concerning  the  panther's 
habitat  requirements,  food  habits, 
reproduction,  population  size  and 
density,  health  conditions,  etc.,  is 
becoming  available.  To  better  utilize 
and  incorporate  all  of  the  current 
information  into  the  recovery  effort,  the 
original  recovery  plan  has  been  revised 
and  was  approved  by  the  Fish  and 
Wildlife  Service  on  June  22, 1987. 

The  recovery  objective  as  specified  in 
the  revised  Florida  Panther  Recovery 
Plan  is  to  adueve  three  viable,  self- 
sustainiBg  populationa  witUn  the 
historic  range.  Only  one  popnUtion  now 
exists  according  to  die  information 
whick  ia  currently  avattabte. 


Consequently,  population 
reestablishment  tlirough  successful 
reintroductions  wiU  be  crucial  to 
achieving  recovery  for  the  Florida 
panther.  The  reviaed  recovery  plan 
coniauM  ft  detailed  outline  and  narrative 
section  which  addresses  captive 
breeding  and  reintroduction  plans  for 
the  FloiMa  pandier  (pages  39  to  44).  The 
process  initiany  involves  the  use  of 
nonendangered  surrogate  cougars  as 
part  of  a  feasibility  study,  lliis  study  is 
designed  to  test  two  different 
reintroduction  techniques:  the 
translocation  and  release  of  wild  caught 
adults  or  subadults  (two  males  and 
three  females)  into  die  reintroduction 
area,  and  the  release  of  properiy 
conditioned  captive-raised  ofbpring  into 
the  area.  The  two  techniques,  which  will 
be  tested  separately,  are  scheduled  to 
begin  in  June  1988  and  extend  for  at 
least  1  year  each.  The  animals  will  be 
sterilized  and  fitted  with  transmitter 
collars  for  intensive  monitoring 
purposes.  The  feasibility  study  is  being 
conducted  by  the  Florida  Game  and 
Fresh  Water  Fish  Commission.  The 
experimental  reintroduction  area 
consists  of  approximately  I.ISOJBOO 
acres  comprised  of  Osceola  National 
Forest,  C^efenokee  National  Wildlife 
Refuge,  and  adjacent  private/corporate 
lands  in  Baker  and  Columbia  Counties 
in  Florida,  and  Charlton,  Clinch,  and 
Ware  Counties  in  Georgia.  The  area  was 
selected  by  the  Florida  Game  and  Fresh 
Water  Fish  Commission  after  a 
comprehensive  evaluation  and  ranking 
process  of  potential  reintroduction  sites 
in  north  and  central  Florida.  A  decision 
on  the  actual  reintroduction  of  Florida 
panthers  will  not  be  made  until  a 
thorou^  examination  and  review  of  the 
results  of  the  feasibility  study  and  other 
relevant  data.  It  is  anticipated  that  this 
decision  is  at  least  3  to  4  years  away.  In 
addition,  any  reintroduced  Florida 
panthers  would  be  designated  and 
classified  as  nonessential  experimental, 
as  provided  for  under  section  10(j]  of  the 
Endangered  Species  Act  of  1973.  as 
amenc^d. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  as  amended  (42  U.S.C  4371 
et  aeq.).  National  Environmental  Policy 
Act  Relations  (40  CFR  1500-1508), 
other  appropriate  Federal  regulations, 
and  Fish  and  Wildlife  Service 
procedures  for  compliance  with  those 
regulations. 

Date:  )uly  11, 1966. 
lames  W.  Pulliam,  Ifn 
Rsffonal  Direeter. 
[FR  Doc.  86-16661  FSad  7-21-88:  8:45  am} 


hsmnceof  Pennit  for  Inrine 
ItanHnals;  Carle  Foundation  Hospttal, 
Pfrr  691972 

On  June  6. 1908.  a  notice  was 
published  in  die  Fadetal  Regwter  (Vol. 
53,  FR  No.  108)  diet  an  application  had 
been  filed  with  die  Fish  and  Wildlife 
Service  by  Carle  Foundation  Hospital 
(PRT  #691972)  lot  a  peraiit  to  import 
polar  bear  [Ursua  maritimus)  seram. 
urme  and  SMdipoee  tissue  samples. 
'  Notice  is  hereby  given  that  on  July  8, 
1988,  as  audiorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C  1361-1407).  die  Fish  and  WikUSe 
Service  issued  a  permit  subject  to 
certain  conditioiu  set  forth  therein. 

The  permits  are  available  for  public 
inspection  during  normal  business  hoars 
at  the  Office  of  Managanent  Authority, 
Room  403. 1375  K  Sti^et  NW., 
Washington,  DC  20005. 

Dated:  ]aly  14, 1966. 
RJCRobinsoo. 

Chief,  Branch  of  Permits,  Office  of 

Management  Authority.  ■ 

[FR  Doc.  86-16611  Filed  7-21-88;  &-45  am) 

BILLING  CODE  4310-MI-M 


Bureau  of  Land  Management 

lAZ-050-«-4212-11.  A-232S5I 


Realty  Action,  Lease  of  Lande; 
County,  AZ 

agency:  Bureau  of  Land  Mangement, 
Interior. 

action:  Notice  of  realty  action — lease  of 
lands,  Mohave  County  Arizona. 

summary:  The  following  described 

lands  and  interests  therein  have  been 
determined  to  be  suitable  to  be 
classified  for  lease  under  the  provisions 
of  the  Recreatioa  and  Public  Purposes 
Act  of  June  14, 1928.  as  amended  (43 
U.S.C.  868  et.  seg.)  and  die  regulations 
established  by  43  CFR  Parts  2740  and 
2910,  as  amended  in  the  Final 
Rulemaking  published  in  the  Federal 
Register  on  December  la  1985. 

T.  20  N..  R.  22  W..  Gila  and  Salt  River 
Meridiaa  Arizona,  sec  12,  portion  of 
Lots  5  and  6,  containing  6.9  acres  more  or 
less 

The  Bullhead  Area  Chamber  of 
Commerce  has  applied  to  lease  the 
above  described  lands  for  a  Chamber  of 
Commerce  building  and  boat  lawich 
ramp.  These  are  existing  faoHties  on 
Federal  lands  cnsrendy  leased  to 
Mohave  County  and  sableesed  to  the 
Chamber  of  Commerce.  Mohave  Cotmty 
proposes  to  reiinqaish  their  lease 
interest  in  the  above  lands  to  allow  the 
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Chamber  of  Commerce  to  obtain  a  direct 
lease  from  the  Bureau  of  Land 
Management. 

These  public  lands  are  hereby 
segregated  from  appropriation  under 
any  public  land  laws,  including  the 
general  mining  laws,  except  for 
recreation  and  public  purposes  and  Title 
V  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 
OATCS:  For  a  period  of  up  to  and 
including  September  6, 1988.  interested 
parties  may  submit  comments  to  the 
District  Manager,  3150  Winsor  Avenue, 
Yuma,  Arizona  85365.  Any  objections 
will  be  reviewed  by  the  State  Director, 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior,  effective 
September  20, 1988. 

FOR  nmTHER  INFORMATION  CONTACT 

Mike  Ford,  Area  Manager,  Havasu 
Resource  Area,  Bureau  of  Land 
Management,  3189  Sweetwater  Avenue, 
Lake  Havasu  City,  Ari2ona  86403. 602- 
855-8017. 

Date:  July  13. 198a 
Roliert  V.  Abbey, 
Acting  District  Manager. 
[FR  Doc.  Bfr-16492  Piled  7-21-48: 8:45  am] 

MLUNQ  CODE  4310-31-M 

INV-930-0t-4212-13;  N-47471) 

Realty  Actiona;  Exchanga  of  PubHc 
and  Private  Landa;  Waalwa  County, 

action:  Notice  of  realty  action. 


r:  Exchange  of  public  and 
private  lands  in  Washoe  County  N- 
47471. 

OATK  |uly  14, 1988. 

The  following  described  public  lands, 
comprising  77.63  acres,  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  pursuant  to  section  206  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1716): 

Mount  Diablo  Meridian,  Nevada 

T.  33  N.,  R.  22  E.. 

Sec.3.  lot9.SEV4SWy4. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
private  lands  from  Bruno  Setmi,  which 
comprise  68.52  acres: 

Mount  Diablo  Meridiao.  Nevada 
T.  33  N..  R.  22  E.. 
Sec.  2.  lot  3.  excepting  therefrom  any 

portion  of  that  certain  parcel  described 

below: 

Beginning  at  the  section  Comer  on  tlie 
South  common  to  Sections  34  and  35, 


Township  34  North,  Range  22  East 
M.D.EftM.:  thence  Eastuty  along  the  ' 
Township  Line  common  to  Section  2, 
Township  33  North.  Range  22  East  and 
Section  35.  Township  34  North.  Range  22 
East  M.D.B.ftM..  for  a  distance  of  ISSaoo 
feet:  thence  South  at  right  aiwles.  a  distance 
of  330.00  feet  thence  Westerly  and  parallel  to 
■aid  Township  Line,  a  distance  of  IBSaOO 
feet;  thence  Northerly  at  a  right  angle,  for  a 
distance  of  330.00  feet  to  the  point  of 
beginning. 
T.  34  N..  R.  22  E.. 
Sec.  35.  NVkSE%SW%,EVkSW%S 
E%SWV^.  SEV«SBV^SW^. 

The  mineral  estates  in  the  offered  and 
selected  lands  will  be  exchanged. 

The  piupose  of  this  exchange  is  to 
acquire  the  non-Federal  lands  which 
have  high  public  values  for  wildlife 
habitat  and  municipal  watershed.  This 
exchange  is  consistent  with  Bureau  of 
Land  Management  land  use  planning. 
The  federal  land  is  not  needed  for  any 
federal  program.  The  public  interest  will 
be  served  by  completing  the  exchange. 

The  exchange  will  not  result  in  the 
loss  of  AUM's  to  the  grazing  preference 
of  the  permittees  in  the  Buffalo  Hills 
allotment.  No  range  improvements  will 
be  impacted  by  the  exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
by  payment  of  Department  of  Interior- 
BLM  by  Bruno  Selmi  of  funds  in  an 
amount  not  to  exceed  25  percent  of  the 
total  value  of  the  lands  to  be  transferred 
out  of  Federal  ownership. 

A  patent,  when  issued,  will  contain 
the  following  reservation  to  the  United 
States. 

A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States  pursuant  to  the  Act  of 
August  30, 1880  (43  U.S.C.  945). 

And  will  be  subject  to: 

Those  rights  for  pipeline  purposes 
which  have  been  granted  to  Western 
Pacific  Railroad,  its  successors  or 
assigns,  by  right-of-way  No.  CC-017734. 
under  the  Act  of  February  15. 1901  (43 
U.S.C.  959). 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  federal  land  will  be  segregated  from 
all  other  forms  of  appropriations  under 
the  public  land  laws,  including  the 
mineral  leasing  laws  and  the  general 
mining  laws.  The  segregative  effect  of 
the  notice  shall  terminate  upon  issuance 
of  patent  or  other  document  of 
conveyance  to  such  land,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation  or  2  years 
from  the  date  of  its  publication, 
whichever  occurs  first. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
analysis,  is  available  for  review  at  the 


office  of  the  Bureau  of  Land 
Management,  Winnemucca  District,  705 
E.  4th  Street.  Winnemucca.  Nevada 
89445. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  conunents  to  the  Wiiinemucca 
District  Manager,  at  the  above  address. 

Dated  this  14th  day  of  July.  1988. 
Gerald  P.  BrandvoM. 

Acting  District  Manager,  Winnemucca. 
(FR  Doc  8&-1650e  Filed  7-21-88;  8:45  am] 

MtuNQ  cooe  «sie-MC-« 

■  I 

[OR-030-0»-4212-13;  0P«-1«;  OR  7920] 

Realty  Action;  Exctianga  of  Public 
Landa  In  italheur  County,  OR 

The  following  described  lands  have 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1716: 

Willamette  Meridian 

T.  23  S..  R.  38  E.: 

Sec.  12.  NEy4SEy4. 

Sec.  24.  NEV4SWy4. 

Sec.  25.  SEy4NEy4.  SWW.  SHSEy4. 

Sec.  28.  EV4SEy4. 
T.  23  S.,  R.  39  E.: 

Sec.7.  WViSEy4. 

Sec.  16,  S^. 

Sec.  17.  All. 

Sec.  1&  Lot  4,  EM. 

Sec.  19.  Lots  1  to  10,  NEy4.  N^SEy*. 

Sec.20.NV4.NV4S%. 

Sec.  21.  NV^.  NViSV^.  SWKSWM. 

Sec.  30.  Lots  2  to  9.  SV^NEy4. 

The  area  descril)ed  above  aggregates 
3719.95  acres  in  Malheur  County.  Oregon. 

In  exchange  for  these  lands,  the 
Federal  Government  will  acquire  the 
following  described  private  lands  from 
Mary  Arrien  Cooper: 

WUlameHe  Meridian 

T  22  S   R  38  E  * 

Sec.  24.  WV^NWVi.  SW%.  S%SEy4. 
Sec.  25.  E>4. 
T.  23  S..  R.  38  E.: 
Sec.  1.  Lots  1.  2. 4.  S^NV^.  SW. 
Sec.  3,  SHNWy4.  swy4. 
Sec.  9.  NEy4. 
Sec.  10.  WVi.  SEV4. 
Sec.  12.  WV^EV^.  NWNWy4.  SWy4NW%. 

SEy4Swy4. 

Sec.  13.  NEy4NWy4. 
Sec.  15.  NV^.  SEy4. 
Sec.  22.WV^NEy4. 
Sec.  23,  NWy4NWy4.  S%NV4. 
Sec.  24.  NEy4NEy4.  S^4NEy4. 
The  area  described  above  aggregates 
3360.55  acres  in  Malheur  County,  Oregon. 

The  purpose  of  the  land  exchange  is  to 
facilitate  resource  management 
opportimities  as  identified  in  the 
Management  Framework  I^an  for  the 
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Northern  Malheur  Resource  Area.  The 
exchange  is  needed  to  effect  a  land 
tenure  adjustment  in  which 
intermingling  lands  will  be  separated 
into  solid  ownership  blocks.  The  tenure 
adjustment  is  prerequisite  to  intensive 
resource  management  and  conservation 
treatment  on  the  lands  involved.  The 
public  interest  will  be  highly  served  by 
making  this  exchange. 
The  exchange  will  be  subject  to: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States.  Act  of  August  30. 1890  (43 
U.S.C.  945). 

2.  All  other  valid  existing  rights, 
including  but  not  limited  to  any  right, 
easement  or  lease  of  record. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  described  above  ^m 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
from  exchange  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  The 
segregative  effect  of  this  Notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  occurs  first. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
analysis  and  record  of  public 
discussions,  is  available  for  review  at 
the  Vale  District  Office.  100  East  Oregon 
Street,  Vale,  Oregon  97918. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Vale  District 
Manager  at  the  above  address. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  Tmal  determination  of  the 
Department  of  the  interior. 
George  D.  House, 
Acting  District  Manager. 
[FR  Doc.  88-16605  Filed  7-21-88;  8^45  am) 

aiUJNGCOOC  4310-3S-M 


[WY-040-08-4212-13;  WYW-102169] 
Realty  Action;  Exchange;  Wyoming 

aoency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action — 
exchange  of  public  lands  in  Sweetwater 
County  for  private  lands  in  Lincoln 
County.  WYW-102169. 

SUMMARY:  The  following  public  surface 
estate  has  been  determined  to  be 
suitable  for  disposal  by  exchange  under 


section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  (43  U.S.C. 
1716). 

Sixth  Principal  Meridian 

T.  19.  N..  R.  105  W., 
Sec.  22:  Lots  10, 11, 12. 13, 14, 15; 
Sec.  28:  Lots  2,  6.  7.  IZ 
The  al>ove  land  aggregates  401.91  acres. 

In  exchange,  the  United  States 
proposes  to  acquire  the  following 
private  surface  estate  from  Frank  A. 
Mau  et  aL 

Sixth  Principal  Meridian 

T.  23  N.,  R.  116  W.. 
Portion  of  Ix)t  37; 
Sec  1:  Lots  2,  3.  4,  5, 6, 7,  SW%NEy4,  SVi 

swy4.w%SEy4; 

Sec.  2:  Lots  1.  2,  3,  4.  5,  SV4NW%.  SWV4, 

Sec.  3:  Lots  1.  2.  SEV4NEV4.  NEy»SEy4: 

Sec  11:  N%NEy4,  NEy4NWy4; 

Sec  12:  WVtNEV*.  E%NWy4,  NWy4NWV4. 

NEy4Swy4.  Nwy4SEy4. 

T.  24  N..  R.  116W. 
Sec.  35:  Portion  of  Lot  2. 
The  above  land  aggregates  1,666.77  acres. 

.   The  lands  are  also  described  and 
recorded  in  Lincoln  County  as  the  Bowie 
Wheat  tracts  1-15,  20-45. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ron  Wenker,  Area  Manager,  Kemmerer 
Resource  Area,  P.O.  Box  632,  Kemmerer. 
Wyoming  83101,  (307)  877-3933. 

SUPPL£MENTARY  INFORMATION:  The 

purpose  of  this  exchange  is  to  acquire 
over  1666  acres  of  land  highly  valued  for 
its  historical,  wetland  and  other  wildlife 
resources.  The  exchange  will  be  for  an 
equal  value  amount  of  Federal  surface. 
Values  will  be  equalized  with  cash 
payment.  The  publication  of  this  notice 
segregates  the  public  lands  described 
above  from  settlement,  sale,  location, 
and  entry  under  the  public  land  laws, 
including  the  mining  laws,  but  not  from 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  Segregative  effect  of  this 
notice  will  terminate  upon  issuance  of 
patent  or  in  two  years,  which  occurs 
first. 

Conveyance  of  the  above  public  lands 
will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945. 

2.  The  reservation  to  the  United  States 
any  identified  mineral  values  on  the 
Federal  lands  being  transferred. 

3.  Valid  existing  rights  of  record. 
Specific  information  concerning  these 
rights  are  on  file  at  the  Kemmerer 
Resource  Area  Office. 

This  exchange  is  consistent  with 
Bureau  of  Land  Management  policies 


and  planning  and  has  been  discussed 
with  State  and  local  officials.  The  public 
interest  will  be  served  by  completion  of 
this  exchange. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  issuance  of  this  notice, 
interested  parties  may  submit  conunents 
to  the  Bureau  of  Land  Management 
Area  Manager,  Kemmerer  Resource 
Area  Office,  P.O.  Box  632,  Kemmerer, 
Wyoming  63101.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director, 
who  may  sustain,  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  State  Director,  this  realty 
action  will  become  final. 
Ron  Wenker, 
Area  Manager. 
(uly  8, 1988. 
(FR  Doc.  88-16010  Filed  7-21-88: 8:45  am] 

BIUJNG  cooe  4310-2a-M 


[AK-932-08-4220-10;  F-8S316] 

Termination  of  Segregative  Effect  on 
Propoaed  Withdrawal;  Alaska 

agency:  Bureau  of  Land  Management, 
Interior. 


action:  Notice. 


summary:  The  segregative  effect  of  the 
proposed  withdrawal  for  the  Bureau  of 
Land  Management  of  public  lands  near 
the  Nigu  River,  Alaska,  will  terminate 
on  July  23, 1988.  The  land  has  been,  and 
pursuant  to  overlapping  PLO  No.  5179, 
the  land  will  remain  closed  to  all  forms 
of  appropriation  under  the  public  land 
laws  and  from  location  and  entry  under 
the  mining  laws,  including  metalliferous 
minerals. 

date:  July  22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  701  C  Street  Box  13,  Anchorage. 
Alaska  99513,  907-271-3342. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that  the  segregation 
imposed  by  the  Notice  of  Proposed 
Withdrawal  published  July  22, 1988  (51 
FR  26311),  and  corrected  on  September 
5, 1986  (51  FR  31845),  will  terminate  at 
8:00  a.m.,  Alaska  Daylight  Time,  on  July 
23, 1988.  The  lands  will  remain  subject 
to  the  terms  and  conditions  of  PLO  No. 
5179  (37  FR  5579-5582). 
Sue  A.  Wolf. 

Chief,  Branch  of  Land  Resources. 
[FR  Doc.  88-16508  Filed  7-21-88;  8:45  am] 
BHXma  COOE  431*^WMi 
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BuTMu  of  Radamatlon 

imant  To  Prapora  EnvlronnMntal 
Impact  StatMiMfrt;  OoMa-Mondota 
CaHfomla  Aqueduct  mtartlo  Prolact. 
San  Joaquin  County,  CA 


:  Bureau  of  Reclamation  (USBR), 
Department  of  the  Interior. 
action:  Notice  of  intent  to  prepare  a 
draft  Environmental  Impact  Report/ 
Bnvironinental  Impact  Statement  [tSRl 
ESS)  for  the  Delta-Mendota  California 
Aqueduct  Intertie  Project.  Westiands 
Water  DistricL 


r.  Pursuant  to  section  102(2)(C) 
of  ttie  National  Environmental  Policy 
Act  of  1969  (as  amended)  and  section 
21002  of  the  California  Environmental 
Quality  Act.  the  USBR  and  Westiands 
Water  District  intend  to  prepare  a  joint 
EIR/EIS.  The  EIR/EIS  will  address  the 
impacts  hx)m  constructing  and  operating 
an  intertie  to  convey  125,000  acre-feet  of 
interim  water  annually  from  the  Delta 
Mendota  Canal  to  the  California 
Aqueduct 

Meetings  have  been  scheduled  to 
solicit  pubUc  input  to  determine 
alternatives  to  the  proposed  project, 
determine  the  scope  of  the  EUR/EIS.  and 
identify  significant  issues  related  to  the 
proposed  action. 

DATE  The  meetings  will  be  held  on 
August  8, 1968.  at  7:30  p.m.  in  Fresno. 
California:  and  on  August  9. 1968  at  7:30 
p.ra.  in  Sacramento,  California. 
ADOliWS:  HUton  Hotel.  1055  Van  Ness. 
Fresno.  CA:  Red  Lion.  2001  Point  West 
Way,  Sacramento.  CA. 


kTiON  contact: 
Mr.  John  Brooks,  Environmental 
Specialist  Mid-Pacific  Region  (MP-400). 
2800  Cottage  Way.  Sacramento,  CA 
9S82S,  telephone  916/978-5049.  Please 
submit  written  comments  by  August  16. 
1988  to  Mr.  John  Brooks. 

SU^PLSMCNTAIIV  MTOflMATION:  This 

project  will  transfer  125,000  acre-feet  of 
water  identified  by  the  USBR  as 
available  for  storage  in  San  Luis 
Reservoir  from  the  Delta-Mendota  Canal 
to  the  California  Aqueduct  for  5-7  years 
commencing  in  the  winter  of  1989  for  use 
in  the  1990-1991  water  year. 

The  water  would  be  delivered  from 
the  Sacramento-San  Joaquin  Delta  at  the 
Tracy  Pumping  Plant  and  conveyed  in 
the  Delta-Mendota  Canal  to  milepost  7. 
At  that  point,  the  water  would  be 
pumped  from  the  canal  and  transferred 
to  the  California  Aqueduct  for 
conveyance  to  San  Luis  Reservoir.  The 
125,000  acre-feet  of  water  would  then  be 
conveyed  to  Westiands  Water  District 
and  used  on  farms  in  the  district  that 
have  an  irrigation  water  deficit.  The 


proposed  diversion  complies  with 
existing  diversion  permits  at  the  Tracy 
Pumping  Plant  and  various  court 
decisions  addressing  irrigation  water 
entitlements  and  will  adhere  to  water 
quality  standards  in  the  Delta. 

Alternatives  presently  under 
consideration  include  diverting  the 
125,000  acre-feet  directly  into  the 
California  Aqueduct  pumping  ground 
water  to  meet  the  125,000  acre-feet 
demand,  and  acquiring  additional 
surface  water  from  other  sources. 

Environmental  effects  to  be  addressed 
in  the  EIR/EIS  include  economic  impacts 
caused  by  the  irrigation  water  shortfalls, 
impacts  on  fish  and  wildlife  from 
additional  diversions  from  the  Delta, 
consequences  of  groundwater  pumping, 
agricultural  drainage,  and  water  quality 
impacts. 

Date:  )uly  20. 1988. 
Saimiie  D.  Guy. 

Acting  Commissioner. 

[FR  Doc.  88-16090  Filed  7-21-68:  8:45  am] 

WLUNO  OOOC  43W-0»-M 


OfNoa  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  CoHection  SutMnitted  to 
tiM  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperworlt 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S,C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
OfHce  of  Management  and  Budget 
Interior  Department  Desk  Officer. 
Washington.  DC  20503,  telephone  202- 
395-7340. 

Title:  Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Reclamation  and  Operation  Plan  30 
CFR  Part  780 

Abstract  Sections  507(b).  506(a)  and 
515  (b)  and  (d)  of  Pub.  L  95-87  require 
applicants  for  surface  mine  permits  to 
provide  a  description  of  each  existing 
structure  proposed  to  be  used  in  the 
mining  and  reclamation  operation  and  a 
compliance  plan  for  structures  proposed 
to  be  modified  or  constructed  for  use  in 
the  operation.  This  information  is  used 
by  the  regulatory  authority  in 
determining  if  the  applicant  can  comply 


with  the  applicable  performance  and 
environmental  standards. 

Bureau  Form  Number  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Surface 
Coal  Mining  Operators. 

Annual  Responses:  1,570. 

Annual  Burden  Hours:  581,133. 

A  verage  Burden  Hours  Per  Response: 
370. 

Bureau  Clearance  Officer  Nancy  Ann 
Baka  (202)  343-S981. 

Date:  |uly  S.  1988. 
Richaid  O.  MUIot. 

Chief.  Regulatory  Derelopmenl  and  Issues 
Management 

[FR  Doc.  88-16537  Filed  7-21-68;  6:45  am] 

■NJJNQCOOC  «11».«S-M 


INTERSTATE  COMMERCE 
COMMISSION 

intent  To  Engage  In  Compensated 
Intercorporate  Hauing  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  corporation  and  address 
of  principal  ofTice:  Little  Caesars 
Enterprises.  Inc.,  24120  Haggerty  Road, 
Farmington  Hills,  Michigan  48024,  A 
Michigan  Corporation. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation:  Blue  Line 
Distributing,  Inc.,  24120  Haggerty  Road. 
Farmington  Hills.  Michigan  48024,  A 
Michigan  Corporation. 

B.  1.  Parent  corporation  and  address 
of  principal  office:  Diversified 
Technologies  Inc..  P.O.  Box  8,  George. 
Iowa  51235. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 

(i)  *  *  *  Sudenga  Industries  Inc., 
George,  Iowa. 

(ii)  *  *  *  Ranger  All  Season 
Corporation,  George,  Iowa. 

(iii)*  •  •  Dur-A/Uft  Inc., 
Einmetsburg.  Iowa  and  George,  Iowa. 

(iv)  *  *  *  Ag  Rec  Ina.  Emmetsburg. 
Iowa  and  Gepi:ge.  Iowa. 
Not«t«  R.  McG«e. 
Secretary. 

(FR  Doc.  88-18275  Filed  7-21-68: 6:45  am] 
MUHM  CODE  703S-01-M 
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(FInane*  Dodiet  Na  31295;  DirMtad 
Swvice  Ofdar  No.  1504] 

The  New  York,  Susquehanna  and 
Western  Railway  Corp.,  Directed 
Service— the  Delaware  and  Hudson 
Railway  Co. 

AQCNCV:  Interstate  Commerce 
Commission. 

ACTION:  Request  for  conunents. 

summary:  By  orders  served  June  22  and 
lune  23, 1988.  we  authorized  the  New 
York.  Susquehanna  and  Western 
Railway  Corp.  (NYS&W)  to  act  as  a 
directed  rail  carrier  without  federal 
subsidy  or  compensation  under  49 
U.S.C.  11125  over  the  lines  of  the 
Delaware  and  Hudson  Railway 
Company  (D&H).  and  in  doing  so  to  use 
D&H  equipment  (under  a  private 
compensation  agreement).  Directed 
service  under  these  orders  will  expire  on 
August  7, 1988.  By  this  notice,  the 
Conunission  seeks  comment  on  various 
matters  relating  to  the  current  situation 
and  future  plans. 

date:  Comments  are  due  by  August  1, 
1988. 

address:  An  original  and  if  possible  IS 
copies  of  comments  referring  to  these 
docket  niunbers  should  be  sent  to: 
ORice  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
loseph  H.  Dettmar.  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721]. 

SUPPLEMENTARY  information: 

The  Commission  seeks  comment  from 
affected  parties,  including  localities  and 
States,  (including  the  D&H  trustee  in 
bankruptcy]  on  the  following  issues: 

(1)  D&H  has  not  been  relieved  of  its 
obligation  to  provide  service.  Does  the 
D&H  intend  to  resume  service?  If  so. 
when? 

(2)  Should  D&H  not  be  prepared  to 
resume  service  on  Augiist  8, 1988,  what 
service  alternatives  are  available  as 
temporary  replacement  for  service  by 
the  D&H? 

(3)  What  are  the  intentions  of  the 
trustee  regarding  future  service  by  the 
D&H  or  disposition  of  the  property  for 
continued  operations  by  another  service 
provider? 

(4)  Will  NYSAW  seek  to  extend  the 
directed  service  period?  If  so,  for  how 
long? 

(5)  Is  any  other  railroad  interested  in 
replacing  NYS&W  as  the  directed 
service  operator?  If  so,  under  what 
terms? 

(6)  What  is  the  position  of  D&H 
employees  regarding  resumption  of 
service  by  the  D&H,  or  the  temporary  or 


permanent  replacement  of  that  service 
by  another  carrier  or  carriers? 

Comments  are  also  invited  on  any 
other  issues  relevant  to  this  proceeding. 

This  notice  will  be  served  on  all 
parties  to  this  proceeding  including 
those  listed  in  our  June  22. 1988  decision, 
as  well  as  the  trustee  in  bankruptcy  and 
the  U.S.  District  Court  for  the  District  of 
Delaware  (Bankruptcy  Filing  No.  88- 
3427). 

Decided:  July  15, 1988 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  L.amboley. 
Commissioner  Sterrett  was  absent  and  did 
not  participate  in  the  disposition  of  this 
proceeding. 
Noreta  R.  McGee, 
Secretary. 

(FR  Doc.  88-16563  Filed  7-21-88;  8:45  am] 
BILUNa  CODE  703$-01-M 


[Ex  Part*  No.  290;  Sub-2] 

Railroad  Cost  Recovery  Procedures 

aoency:  Interstate  Commerce 

Conrniission. 

ACTION:  Proposed  revision  of  the 

methodology  for  calculation  of  the  fuel 

component  of  the  all  inclusive  index  of 

railroad  costs. 

summary:  The  Commission  is  proposing 
to  calcidate  the  fuel  component  of  the  all 
inclusive  index  of  railroad  costs  using 
data  from  the  large  railroads  which 
participate  in  the  market  basket  of 
materials  and  supplies.  A  monthly 
average  price  per  gallon  is  proposed, 
and  it  is  proposed  to  include  the 
purchase  price  per  gallon,  discounts, 
refunds,  rebates,  the  costs  of 
transportation,  taxes  and  handling. 
DATES:  Comments  are  due  August  11, 
1988. 

ADDRESS:  Send  an  original  and  15  copies 
to:  Office  of  the  Secretary.  Room  1324. 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT 
William  T.  Bono.  (202)  275-7354 

or 
Robert  C.  Hasek.  (202)  27&-0938 
flDD  for  hearing  impaired  (202)  275- 

1721]. 
SUPPLEMENTARY  INFORMATION:  On 

January  2. 1985,  the  Commission  served 
a  decision  (Ex  Parte  No.  290  (Sub-No.  2). 
Railroad  Cost  Recovery  Procedures,  50 
FR  87,  January  2, 1985)  which  adopted 
the  all  inclusive  index  of  railroad  costs 
currently  used  to  calculate  the  quarteriy 
rail  cost  adjustment  factor.  That  index 
includes  a  hiel  component  which  is 
calculated  on  both  a  forecasted  and  an 


actual  basis.  The  forecasted  fuel  index 
develops  a  price  per  gallon  which  is 
estimated  from  a  survey  of  railroad 
purchasing  officers  and  an  analysis  of 
fuel  price  trends.  The  actual  fuel  index 
is  calculated  from  a  mid  month  price  per 
gallon  based  on  data  provided  by  all 
Class  I  railroads. 

On  July  30, 1987  the  Association  of 
American  Raiboads  filed  a  petition  for 
modification  of  the  methodology  for 
calculating  the  fuel  cost  component  of 
the  all  inclusive  index  of  railroad  costs. 
A  reply  was  received  from  a  shipper 
group. 

The  Commission  is  proposing  that  the 
methodology  for  calculating  the  fuel  cost 
component  of  the  all  inclusive  index  of 
railroad  costs  be  revised.  Only  the  large 
railroads  used  for  calculating  the  market 
basket  of  materials  and  supplies  would 
supply  data  for  the  fuel  cost  calculation. 
The  proposal  would  reduce  the  number 
of  railroads  providing  data  from  sixteen 
to  seven.  The  seven  large  railroads 
purchase  in  excess  of  85  percent  of  the 
fuel  used  by  Class  I  railroads.  A 
monthly  average  price  per  gallon  would 
be  used  which  would  reflect  discounts, 
refunds,  rebates,  the  costs  of 
transportation,  taxes  and  handling.  Data 
used  for  calculation  of  the  fuel 
component  would  be  supported  by 
adequate  underlying  records  and  would 
be  subject  to  audit  by  both  AAR's 
certified  auditing  firm  and  Commission 
staff.  The  proposed  methodology  shall 
be  used  to  calculate  the  actual  fuel  cost 
index.  The  forecasting  methodology 
currently  used  shall  continue  in  place. 
No  other  aspects  of  the  indexing 
methodology  are  proposed  to  be 
changed. 

Assistance  for  the  hearing  impaired  is 
available  through  TDD  Services  at  (202) 
275-1721. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

AutlMrity:  48  U.S.C.  10321, 10707a.  5  U.S.C. 
553. 

Decided:  July  13. 1988 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Andre.  Commissioner* 
Sterrett,  Simmons  and  Lamtwley. 
Commissioners  Simmons,  joined  by 
Commissioner  Lamboley  concurred  with  a 
separate  expression. 

NoreUR-McGea, 

Secretary. 

Commissioner  Simmons,  joined  by 
Commissioner  Lamboley,  concurring: 

I  do  not  object  to  seeking  comments 
on  the  AAR  proposal.  Nevertheless.  I  do 
not  believe  we  have  sufficient 
information  at  this  time  to  actually 
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propose  to  adopt  the  requested  change. 
The  shipper  reply  to  the  AAR  petition 
identifies  several  issues  which  must  be 
considered  in  analyzing  the  proposal. 
Parties  filing  comments,  including  the 
AAR,  should  address  themselves  to 
these  issues. 

[FR  Doc.  8fr-16523  Filed  7-21-88: 8:45  am] 

BtLLNM  COOe  703*-t1-M 


[FInano*  Docket  Na  31291] 

Heartland  RaN  Corp.,  Acquisition, 
Lease  and  Opeiation  Exemption;  Rail 
Line  of  CMcaQO  and  Nortli  Weetem 
TraneportaMon  Ca 

Heartland  Rail  Ck>rporation 
(Heartland),  a  noncarrier,  has  Hied  a 
notice  of  exemption  to  acquire  two 
segments  of  rail  line  from  Midwestern 
Rail  Properties,  Inc.  (MRPI),  a  wholly- 
owned  subsidiary  of  Chicago  and  North 
Western  Transportation  Company 
(CANW).  Heartland  previously  obtained 
trackage  rights  over  these  same 
segments  when  MRP!  purchased  them  in 
1964  from  the  Chicago,  Rock  Island  and 
Paciflc  Railroad  Company.  At  that  time 
Iowa  Interstate  Railroad,  Ltd.  (IIR) 
entered  into  a  lease  with  Heartland  to 
operate  these  and  other  segments.  That 
lease  and  operation  was  exempted  by 
the  Commission  by  decision  served 
October  1, 1964,  in  Finance  Docket  No. 
30S54.  Iowa  Interstate  Railroad,  Ltd. 
Lease  and  Operate — Exemption.  After 
Heartland  acquires  the  subject 
sepnents.  IRR  will  continue  to  provide 
operations  over  them  under  that  lease. 
The  line  segments  located  at  or  near  Des 
Moines,  Polk  County,  lA  extend  from 
Milepost  350.8  to  Milepost  353.25  and 
from  Milepost  355.80  to  Milepost  358.568, 
a  total  distance  of  5.128  miles.  The 
transaction  also  involves  incidental 
trackage  rights  over  C&NW  between 
C&NW  Mileposts  355.69  and  356.0. 
While  connecting  track  will  also  be 
constructed  at  Milepost  356.0,  the  new 
connecting  track  merely  replaces  and 
constitutes  a  relocation  of  existing 
connecting  track  located  at  Milepost 
355.89.  As  a  result,  Commission 
approval  or  an  exemption  need  not  be 
obtained  for  that  construction.  See 
Denver  and  R.  Gr.  W.R.  Co.  Joint  Const 
Pr.— Relocation  overB.N.  R.  Co..  4 
l.C.C.2d  95  (1987). 

Comments  must  be  filed  with  the 
Commission  and  served  on:  T.  Scott 
Bannister,  Hanson  Bjork  ft  Russell.  1300 
Des  Mjines  Building,  Des  Moines,  LA 
50309. 

Heartland  has  certified  that  there  are 
no  historic  properties  located  on  the 
track  segments  to  be  transferred. 


This  notice  is  filed  under  48  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  1050S(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  July  5, 19B& 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Offlce  of  Proceedings. 
Noreia  R.  McGm, 
Secretary. 
(FR  Doc.  88-16273  Piled  7-21-SB:  8:45  am] 


IFInanc*  Docket  No.  31300] 

Tenneseee  Soutltem  Railroad  Co.,  Inc. 
Acquieltlon  and  Operation  Exemption; 
Certain  RaH  Una  of  Souttiem  RaNway 
Co. 

Tennessee  Southern  Railroad 
Company,  Inc.  (TS)  has  filed  a  notice  of 
exemption  to  acquire  by  purchase  and 
to  operate  approximately  1.4  route  miles 
of  rail  line  of  Southern  Railway 
Company  (SR)  located  at  Florence,  AL, 
and  extending  from  milepost  7.0-MF  to 
milepost  8.4-MF.  The  agreement  for  the 
transfer  of  this  rail  line  between  TS  and 
SR  was  to  be  consummated 
approximately  on  or  before  July  8, 1988. 

This  transaction  will  also  involve  the 
issuance  of  securities  by  TS,  which  will 
be  a  Class  ID  carrier.  The  issuance  of 
these  securities  will  be  an  exempt 
transaction  under  49  CFR  1175.1. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Mark  M. 
Levin.  Weiner,  McCaffrey,  Brodsky  ft 
Kaplan,  P.C,  Suite  800, 1350  New  York 
Avenue  NW..  Washington,  DC  20005- 
4797,  and  G.  William  Schafer  HI,  Norfolk 
Southern  Corporation,  One  Commercial 
Place,  Norfolk,  VA  23510. 

TS  has  certified  that  the  appropriate 
State  Historic  Preservation  Officer  has 
been  notified  that  no  sites  or  structures 
of  any  kind  exist  in  the  subject  area. 

The  notice  is  Bled  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  )uly  14. 1988. 

By  the  Comminion.  |ane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Noteta  R.  MoGaa. 
Secretary. 
[FR  Doc  86-16274  Filed  7-21-88: 8:45  am] 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Coneent  Judgment;  Human 
Reeoureee  Administration,  City  of  New 
YortcetaL 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  July  5, 
1988,  a  proposed  consent  judgment  in 
United  States  v.  Human  Resources 
Administration  of  the  City  of  New  York, 
Department  of  General  Services  of  the 
City  of  New  York,  and  the  City  of  New 
York.  Civil  Action  No.  88  Civ.  4624 
(R)W),  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  New  Yorlc  This  consent 
judgment  settled  a  lawsuit  filed  July  5, 
1968,  pursuant  to  section  113  of  Uie 
Clean  Air  Act  (the  "Act"),  42  U.S.C. 
7413.  for  injunctive  relief  and  for  the 
assessment  of  civil  penalties  against  the 
Human  Resources  Administration  of  the 
City  of  New  York  ("HRA").  the 
Department  of  General  Services  of  the 
City  of  New  York  (DGS"),  and  the  City 
of  New  York  (the  "City").  The  complaint 
is  based  on,  among  other  things,  certain 
asbestos  removal  operations  that  were 
conducted  by  HRA  between  March  and 
July.  1986.  at  a  homeless  shelter  located 
in  New  York.  New  York.  The  complaint 
alleged  that  the  asbestos  removal 
operations  constituted  violations  of 
sections  112. 113.  and  114  of  the  Act,  33 
U.S.C.  7412.  7413.  and  7414,  and  the 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  relating  to 
asbestos  codified  at  40  CFR  Part  61, 
Subpart  M  ("asbestos  NESHAPS"). 

Under  the  terms  of  the  proposed 
consent  judgment  HRA  is  enjoined  from 
violating  the  Clean  Air  Act,  42  U.S.C. 
7401-7B42.  and  the  asbestos  NESHAPS. 
HRA  is  also  required  to  notify  the 
Environmental  Protection  Agency 
("EPA"),  regarding  any  renovations  or 
demolitions  subject  to  the  requirements 
of  the  Act  and  the  asbestos  NESHAPS 
at  least  ten  (10)  days  before  each 
renovation  or  demolition  is  scheduled  to 
begin,  except  in  certain  emergency 
situations.  Further,  HRA  is  required  to 
submit  quarterly  reports  to  EPA  of  any 
renovations,  demolitions,  or  removals 
and  to  either  certify  that  the  Act  and  the 
asbestos  NESHAPS  have  been  compiled 
with  or  to  report  any  violations  thereof. 
In  addition,  the  the  proposed  consent 
judgment  requires  the  Cify  to  pay  a  civil 
penalfy  of  $200,000  with  re8]>ect  to  the 
violations  of  the  Act  and  the  asbestos 
NESHAPS  alleged  in  the  complaint. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  judgment  for  a  period  of  thirty 
(90)  days  from  the  date  of  this 
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publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044-7611.  All 
comments  should  refer  to  United  States 
V.  Human  Resources  Administration  of 
the  City  of  New  York,  Department  of 
General  Services  of  the  City  of  New 
York,  and  the  City  of  New  York.  D.J.  Ref. 
90-5-2-1-1160. 

The  proposed  consent  judgment  may 
be  examined  at  the  following  offices  of 
the  United  States  Attorney  and  the 
Environmental  Protection  Agency: 

EPA  Region  II,  Contact:  Alexandra 
Callam,  Office  of  the  regional  Counsel, 
U.S.  Environmental  Protection  Agency, 
Region  II,  26  Federal  Plaza.  New  York, 
New  York  10278,  (212)  264-2211. 

United  States  Attorney's  Office, 
Contact:  Gabriel  W.  Gorensteia 
Assistant  United  States  Attorney, 
Southern  District  of  New  York,  One  St. 
Andrews  Plaza,  New  York,  New  York 
10007,  (212)  791-1979. 

Copies  of  the  proposed  consent 
judgment  may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
United  States  Department  of  Justice, 
Room  1250,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20044-7611.  A  copy  of  the  proposed 
consent  judgment  may  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  United  States 
Department  of  Justice.  When  requesting 
a  copy  of  the  proposed  consent 
jud^ent,  please  enclose  a  check  for 
copying  costs  in  the  amount  of  $1.20 
payable  to  the  Treasurer  of  the  United 
States. 

Roger ).  MarzuUa, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
(FR  Doc.  88-16539  Filed  7-21-88;  8:45  am] 

MUJNO  COOE  441»-01-M 


Lodging  of  Partial  Consent  Decree; 
Jorge  Lufiring,  Island  Petroleum 
Products,  Inc. 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  July  11, 
1988,  a  proposed  partial  consent  decree 
in  United  States  v.  forge  Luhrin,  Island 
Petroleum  Products,  Inc.,  Bayamon 
Electroplating,  Inc.,  and  Taino  Plating 
Corp.,  Civil  Action  No.  87-1256  (JP),  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Puerto  Rico. 
This  partial  consent  decree  settles  the 


United  States'  claims  for  injunctive 
relief  in  a  lawsuit  filed  September  17, 
1987,  pursuant  to  section  309  of  the 
Clean  Water  Act  (the  "Act"),  33  U.S.C. 
1319,  for  injunctive  relief  and  for  the 
assessment  of  civil  penalties  against 
Jorge  Luhring,  Island  Petroleum 
Products,  Inc.  ("Island"),  Bayamon 
Electroplating,  Inc.,  and  Taino  Plating 
Corp.  The  complaint  is  based  on,  among 
other  things.  Island's  dischaige  of 
pollutants  from  its  electroplating  plant 
in  Barrio  Las  Palmas,  Catano,  Puerto 
Rico,  in  violation  of  the  Act  and 
applicable  pretreatment  standards.  (40 
CFR  413.14). 

The  proposed  partial  consent  decree 
requires  Island  to  attain  and  maintain 
compliance  with  the  general  and 
categorical  pretreatment  standards,  40 
CFR  Parts  403  and  413,  and  the  Puerto 
Rico  Sewer  Authority's  ("PRASA") 
Rules  and  Regulations  Relating  to  the 
Use  of  the  Public  Sewers.  Island  is 
required  to  take  composite  samples  of 
the  wastewater  it  discharges  to  the 
POTW  in  accordance  with  the 
monitoring  and  sampling  provisions  of 
the  decree.  The  proposed  partial  consent 
decree  also  requires  Island  to  submit 
monthly  reports  to  the  Environmental 
Protection  Agency  ("EPA")  and  PRASA 
that  contain  the  results  of  sampling  and 
monitoring  required  under  the  decree, 
discharge  and  flow  information,  plant 
modifications,  and  pretreatment 
compliance  certification. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
partial  consent  decree  for  a  period  of 
thirfy  (30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044-7611.  All 
comments  should  refer  to  United  States 
V.  Jorge  Luhring,  Island  Petroleum 
Products,  Inc..  Bayamon  Electroplating, 
Inc.,  and  Taino  Plating  Corp..  D.J.  Ref. 
90-5-1-1-2834. 

The  proposed  consent  judgment  may 
be  examined  at  the  following  offices  of 
the  United  States  Attorney  and  the 
Environmental  Protection  Agency: 

EPA  Region  II  Contact:  David  Brook, 
Office  of  the  Regional  Counsel,  U.S. 
Environmental  Protection  Agency. 
Region  11,  26  Federal  I^aza,  New  York. 
New  York  10278,  (212)  264-0444. 

United  States  Attorney's  Office, 
Contact:  Eduardo  E.  Toro  Font, 
Assistant  United  States  Attorney, 
District  of  Puerto  Rico,  Frederico 
Degetau  Federal  Building,  Carlos 
Chardon  Avenue,  Hato  Rey,  Puerto  Rico 
00918,  (809)  753-4856. 


Copies  of  the  proposed  partial  consent 
decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
United  States  Department  of  Justice, 
Room  1250,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20044-7611.  A  copy  of  the  proposed 
partial  consent  decree  may  be  obtained 
by  mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  United  States 
Department  of  Justice.  When  requesting 
a  copy  of  the  proposed  partial  consent 
decree,  please  enclose  a  check  for 
copying  costs  in  the  amount  of  $1.70 
payable  to  the  Treasurer  of  the  United 
States. 
Roger ).  Marzulla, 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

(FR  Doc.  8&-16540  FUed  7-21-88:  8:45  am] 

MUJN6  CODE  441«-0t-M 


DEPARTMEUrr  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Ad|uetflMnt  Aselstsnce,  Air 
Products  and  Clicniicala  Inc.,  at  aL 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  0. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  tiie  8ul)division 
fo  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  2, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 


BEST  COPY  AVAILABLE 
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the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  2, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 


the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington, 
DC  20213. 

Appendix 


Signed  at  Washington.  DC  this  11th  day  of 
July  1968. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


PsiHIufwi.  Ltnion/Woft(6r9/Rnn 


location 


Dal* 
racaived 


Date  of 


No. 


Artidas  produced 


Air  Products  A  CtMmicais,  Inc.  (Wortiars).. 
Automatiort  Components,  Inc.  (Wortiers)... 

BaM-lncon  QIaaa,  Corp.  (Worfcers) 

BaNtax.  Inc.  (Workers). 


Dixie  Mfg.  Ca  (Wortiars) 

Enron  Corp..  (3as  PIpeMne  Group  (Worfcera) 

Gavin  ElecHortics,  Div.  o(  Tandy  Corp.  (Com- 
pany). 

JFC  Industries.  Inc.  (Worlcars) „... 

Miller  Printing  Equipriient  (Company) 

NCR  Corporation  (IBEW) 

Natural  Plastics,  Inc.  (ABGW) 

Ligt)tcran  Corp.  (ABGW) 

Victory  Glass  (ABGW) 

Scotsman  Ice  Systems  (Wortiers) 

Trio  Aficasaorsis  (ACATW) 


WNtcea-Barra.  PA 

PecfcviHe.  PA 

Washington.  PA.. 
Bargenfiald.NJ... 
Columbia.  TN..„. 

Omaha.  NE _.., 

Somerset.  NJ 

Hialaah.  FL 

Ptttaburgh.  PA ..... 
Cambridge.  OH.. 

Jeannetta,  PA. 

Jaannette.  PA. 

Jeannette,  PA. 

Albert  Lea.  MN.... 
New  Jersey,  NJ... 


7/11/88 
7/11/88 
7/11/88 
7/11/88 
7/11/88 
7/11/88 
7/11/88 

7/11/88 
7/11/88 
7/11/88 
7/11/88 
7/11/88 
7/11/88 
7/11/88 
7/11/88 


7/1/88 
8/28/88 
8/24/88 
6/21/88 
6/29/86 
6/28/88 
6/27/88 

6/29/88 
6/28/88 
6/28/88 
6/24/88 
6/24/88 
6/24/88 
6/18/86 
6/27/88 


20.789 
20.790 
20.791 
20,792 
20.793 
20.794 
20.795 

20.796 
20.797 
20.796 
20.799 
20.800 
20.801 
20.802 
20,803 


Cryogenic  Equipment 

Fixed  Ceramic  Capacitors. 

Glass  Containers. 

Hospital  (Garments.  Unilorma  tnd  Unana. 

Man's  A  Women's  Bottom  (jarmants. 

Cnjda  Oil  and  Natural  Gas. 

Electronic  Components. 

Men's  Apparel  (Pants  &  Jackets). 

Prirtting  Presses. 

Computer  Products. 

Glass  Shades  &  Glass  Pails. 

Rasidenlial  Ughting. 

Salea  &  Adm.  fw  Natnnal  PlastKS. 

loe  Mactilnes. 

I^dtes  Fur  Hats. 


|FR  Doc.  88-16514  Piled  7-21-88;  8:45  am] 

BIUJNO  COOC  4Sia-40-M 


Deteratinationa  Regarding  EHgibWty 
To  Apply  for  Worker  Adjuatment 
Aaaiatance;  Whirlpool  Corp.  et  ai 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  diuing  the  period  July 
4,  ig88-Iuly  11, 1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  nuinl)eT  of  proportion 
of  the  workers  in  the  workers'  flnii,  or  an 
appropriate  sutnlivision  thereof,  have  l>ecome 
totally  or  partially  separated, 

(2)  That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles  produced 
by  the  Ann  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations,  or 
threat  thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinatloiu 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  stwey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-20.e6e:  Whirlpool  Corp..  Findlay 
Div.,  Findlay.  OH 


In  the  following  case  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met  for  the  reasons  specified. 

TA-  W-20.660:  MacGregor  Sandknit,  Fox 
Lake.  Wl 

Increased  imports  did  not  contribute 
inportantly  to  workers  separations  at 
the  firm. 

Affirmative  DeterminatioiM 

TA-W-20.661:  Maxi-Switch.  Ecco,  Inc. 
Erwin,  SD 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  25. 
1967. 

TA-W-20.656:  Florida  Shoe,  Inc.. 
Miami.  FL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  27, 
1987. 

TA-W-20,658:  Hanson  Textile  Co.. 
Hatfield.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  26, 
1987. 

TA-W-20.641;  GEM  Products.  Inc..  Rib 

Lake.  WI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  18, 
1967,  and  before  January  31, 1968. 
TA-W-W,665;  Summit  Sportsware. 

Stroughton.  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  2. 
1987. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  July  4. 1988-July 
8, 1968.  Copies  of  these  determinations 
are  available  for  iiiapoction  in  Room 


6434,  U.S.  Department  of  Labor,  601 D 

Street  NW..  Washington.  DC  20213 

during  normal  business  hoiu's  or  will  be 

mailed  to  persons  who  write  to  the 

above  address. 

MarviD  M.  Foolu, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  88-16513  Filed  7-21-48: 8:45  am] 

MUMQCOOK  4C10-3».|S 


ITraininQ  ano 


Job  Training  PartnortMp  Act; 
pTMktentW  Awwto  fof  Program  Yosr 
(PY)1987 

AOENCV:  Employment  and  Training 
Administration,  Labor. 

action:  Notice. 


f:  This  notice  announces  the 
Job  Training  Partnership  Act  UTPA) 
Presidential  Awards  Program  and 
requests  nominations  from  Governors 
with  respect  to  Program  Year  1987  (July 
1, 1987-June  30, 1988). 
DATE:  Training  and  Employment 
Guidance  Letter  No.  1-88  was  issued  on 
July  6, 1988,  and  expires  on  July  31, 1980. 

FON  niRTHER  IWrOWMATlOW  CONTACT: 

Mr.  Robert  N.  Colombo,  Director,  Office 
of  Employment  and  Training  Programs, 
Room  N-4703,  200  Constitution  Avenue 
NW.,  Washington.  DC  20210.  Telephone. 
202-535-0577. 

Training  and  Employment  Guidance 
Letter  No.  1-88,  announcing  the 
procedures  for  the  JTPA  Presidential 
Awards  Program,  is  printed  below. 
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Signed  at  Washington.  DC.  this  14(h  day  of 
July  1988. 
Rol>erts  T.  Jones. 

Acting  Assistant  Secretary  of  Labor. 

Training  and  Employment  Guidance  Letter 
Nal-M 

FROM:  Roberts  T.  Jones,  Acting  Assistant 

Secretary  of  Labor 
SUBJECT:  Job  Training  Partnership  Act 

(JTPA)  Presidential  Awards  for  Program 

Year  1987 

1.  Purpose.  To  announce  the  Job  Training 
Partnership  Act  (JTPA)  Presidential  Awards 
Program  for  Program  Year  (PY)  1987  and  to 
request  nominations  from  (governors. 

2.  Reference.  Public  Law  (Pub.  L.)  97-30a 
Pub.  L.  99-570. 

3.  Background.  Section  172  of  JTPA 
authorizes  Presidential  Awards  for 
outstanding  contributions  to  JTPA  by  the 
private  sector  and  for  model  program  for 
those  with  multiple  barriers  to  employment. 

The  JTPA  Presidential  Awards  Program  is 
designed  to  recognize  accomplishments  under 
JTPA  and  to  strengthen  support  for 
innovative  and  effective  employment  and 
training  initiatives.  The  Awards  will  afford 
increased  visibility  for  JTPA.  Through  such 
visibility,  we  anticipate  expanded  private 
sector  and  community  participation  in  JTPA 
activities. 

This  is  the  second  year  for  the  Awards 
Program.  It  is  based  on  a  very  successful 
initial  Program,  which  was  developed  after 
consultation  with  the  Ck)vemors  and  the 
public  interest  groups  that  serve  as  our  JTPA 
partners. 

4.  Program  Parameters.  Attachment  I 
provides  the  specifics  on  the  scope, 
categories  and  criteria  for  the  Awards  for  PY 
1987.  It  also  details  selection  procedures  and 
plans  for  Awards  ceremonies. 

5.  Nomination  Procedures.  All  nominations 
are  to  be  made  by  the  Governors  of  the 
States. 

•  Governors  may  submit  one  nomination 
each  year  in  each  of  the  three  Annual  Award 
categories. 

•  Governors  also  may  submit  no  more  than 
one  nomination  each  year  for  a  program 
deserving  of  a  Special  Award. 

•  In  deciding  on  their  nominations. 
Governors  are  encouraged  to  solicit 
recommendations  from  National  Alliance  of 
Business  representatives  as  well  as  from 
other  JTPA  partners  in  the  State,  such  as: 
service  delivery  areas:  private  industry 
councils:  chief  elected  officials;  State  Job 
Training  Coordinating  Councils;  local 
education  organizations;  Human  Resources 
Development  Institute;  and  State 
organizations  representing  the  private  sector, 
such  as  the  Chamber  of  Commerce. 

•  Nominations  are  to  be  made  on  the  PY 
1987  JTPA  Presidential  Awards  Entry  Form 
(Attachment  II),  four  copies  of  which  are 
attached  to  this  Training  and  Employment 
Guidance  Letter  (TEGL).  A  separate  form, 
with  three  copies,  ia  to  be  submitted  for  each 
nomination  being  made.  Particular  attention 
should  be  paid  to  Part  D  of  the  Form — 
Critieria  Information.  It  is  essential  that  each 
criterion  for  the  category  under  which  a 
nomination  is  made  he  listed  and  specifically 
addressed.  The  criteria  for  the  categories  are 


found  in  Section  C  of  Attachment  I  of  this 
TEGL 

Only  the  written  narratives  addressing  the 
criteria  will  be  considered  in  the  review  of 
the  nominations.  No  attachments  (i.e..  videos, 
brochures,  etc.)  will  be  considered. 

•  Nominations  must  be  postmarked  by 
midnight  on  September  30, 1988.  and  should 
be  sent  to:  Robert  N.  Colombo,  Director, 
Office  of  Employment  and  Training  Programs. 
Employment  and  Training  Administration. 
U.S.  Department  of  Labor.  Room  N-4703.  200 
Constitution  Avenue  NW.,  Washington,  DC 
20210. 

8.  Awards  Timetable. 

•  Nominations  Postmarked  by — September 
30,1988 

•  Award  Selections  by — December  31. 1988 

•  National  Awards  Ceremony — April  5. 
1989 

7.  State  Notification.  A  copy  of  this  TEGL 
is  also  being  sent  to  your  State  JTPA  Liaison. 

8.  Federal  Register  Publication.  A  copy  of 
this  TEGL  is  being  published  in  the  Federal 
Register. 

9.  Inquiries.  Questions  concerning  this 
guidance  letter  should  be  addressed  to 
Robert  N.  Colombo  on  (202)  535-0577  or 
James  Wiggins  on  (202)  535-0533. 

A.  Scope 

Awards  will  be  for  activities  carried  out 
under  Titles  L  IL  and  III  (Formula — Funded 
Programs  only)  of  the  Job  Training 
ParUierahip  Act  (JTPA). 

B.  Categories 

•  Annual  Awards 

One  award  and  two  honorable  mentions 
will  be  made  each  year  in  each  of  the 
following  categories: 

— Outstanding  Contribution  to  a  JTPA 
Program  by  a  Private  Sector  Volunteer. 

— Outstanding  Contribution  to  a  JTPA 
Program  by  a  Private  Industry  Council. 

— Outstanding  Program  for  Assisting 
Individuals  with  Multiple  Barriers  to 
Employment. 

•  Special  Awards 

Each  year,  at  the  Secretary's  discretion, 
additional  Awards  may  be  given  to 
outstanding  programs  not  falling  within  the 
Annual  Award  categories  above.  The 
Department  intends  to  give  preference  in  the 
Special  Awards  category  to  Title  II  programs 
which  address  and  emphasize  increasing 
basic  skills  and  improving  services  to  at-risk 
individuals,  especially  youth. 

C.  Criteria 

Individuals  and  programs  nominated  must 
have  been  active  under  JTPA  during  Program 
Year  1967.  Programs  must  have  been  in 
operation  for  at  least  one  year,  with 
measurable  results.  A  nomination  must  meet 
all  of  the  criteria  of  its  category. 

•  Annual  Awards 

Following  are  the  criteria  to  t>e  met  in  each 
of  the  three  Annual  Awards  categories: 

•  Outstanding  contribution  to  a  JTPA 
program  by  a  private  sector  volunteer.  The 
volunteer  must: 

— ^Be  a  member  of  the  private-for-profit 
sector.  May  be  on  the  private  industry 
council  (PIC),  the  State  Job  Training 


Coordinating  Council,  or  be  outside  the 
official  JTPA  system  as  long  as  he/she 
contributes  to  JTPA  through  his/her  efforts. 

— Have  demonstrated  a  commitment  to 
JTPA  through  donation  of  time  and  services. 

— Have  exercised  leadership  in  an  area  of   % 
the  job  training  program  system  which, 
through  such  leadership,  has  improved 
substantially. 

— Have  been  instrumental  in  increasing  the 
awareness  of  the  benefits  of  JTPA  in  the 
business  community. 

•  Outstanding  contribution  to  a  JTPA 
program  by  a  Private  Industry  Council.  The 
PIC  must  have: 

— Provided  exemplary  leadership. 

— Exercised  effective  oversight  over  and 
guidance  for  the  service  delivery  area's 
(SDA's)  programs. 

— Represented  an  SDA  which  serves  the 
most  at-risk  population  and  has  exceeded  all 
seven  Department  of  Labor  performance 
standards  as  adfusted  by  the  Governor  for 
local  conditions. 

— Actively  promoted  increased  private 
sector  participation  in  JTPA  activities,  such 
as  provision  of  training  and  placement  of 
participants. 

— Demonstrated  the  alnlity  to  leverage 
non-JTPA  funds  through  collaboration  and 
planning  with  human  services  agencies  and 
the  private  sector. 

•  Outstanding  program  for  assisting 
individuals  with  multiple  barriers  to 
employment.  Program  may  be  operated  by  an 
SDA,  a  contractor  or  by  any  other  entity 
administering  a  JTPA  program  meeting  the 
criteria  below.  Program  must  have: 

— Exceeded  all  goals  and  performance 
standards  established  for  the  program. 

— Been  innovative,  creative,  and  effective 
in  its  use  of  available  resources. 

— Been  speciHcally  targeted  to  those  with 
multiple  barriers  to  employment. 

— Coordinated  effectively  with  the  private 
sector,  other  training  and  employment 
agencies,  labor  and  other  organizations. 

— ^Achieved  acceptance  by  the  business 
community  of  dioae  with  multiple  barriers  to 
employment. 

— ^Been  well  planned  and  administered,  as 
demonstrated  by  successful  financial 
management  and  performance  results  and 
evaluations. 

•  Special  Awards 

Programs  nominated  for  a  Special  Award 
may  be  operated  by  an  SDA.  a  contractor  or 
by  any  other  entity  administering  a  JTPA 
program  meeting  the  criteria  below.  Program 
must  have: 

— Exceeded  all  goals  and  performance 
standards  established  for  the  program. 

— ^Been  innovative,  creative  and  effective  in 
its  use  of  available  resources. 

—Coordinated  effectively  with  the  private 
sector,  other  training  and  employment 
agencies,  labor  and  other  organizations. 

— ^Been  geared  to  the  needs  of  the  target 
population  and  the  local  economy. 

— ^Been  well  planned  and  administered,  as 
demonstrated  by  successful  financial 
management  and  program  performance 
results  and  evaluations. 

— ^Been  conducive  to  replication  in  other 
SDAs. 
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D.  Selection 

The  selection  process  will  be  a  four-tiered 
approach: 

•  Staff  Review 

Initial  review  and  recommendations  will  be 
made  by  Department  of  Labor  staff.  The  staff 
review  «vill  reduce  the  nominations  from  the 
Governors  to  no  more  than  20  for  each 
Annual  Award  category  and  no  more  than  20 
for  Special  Awards. 

•  Panel  Review 

A  panel  of  training  and  employment 
experts  from  the  public  and  private  sectors 
will  review  each  nomination. 

The  Panel  will  ensure  that  the  possible  top 
nominations  in  each  category  are  thoroughly 
validated  through  a  Held  review.  The  Panel 
will  recommend  to  the  Executive  Committee 
Ave  nominations  for  each  of  the  Annual 
Award  categories  and  nominations  for 
Special  Awards. 

•  Executive  Committee  Review 

A  committee,  chaired  by  the  Assistant 
Secretary  for  Employment  and  Training, 
comprised  of  a  White  House  representative,  a 
Secretary  of  Labor  representative,  and  the 
Assistant  Secretary  will  review  the  Panel's 
recommendations  and  results  of  the  field 
reviews.  The  Committee  will  ensure  that  the 
most  qualiried  nominations  are  recommended 
to  the  Secretary  of  Labor  for  his/her  final 
section  of  Award  recipients.  The  committee 
will  recommend  to  the  Secretary  three 
nominations  for  each  of  the  Annual  Award 
categories  and  a  limited  number  of  the  most 
qualified  nominations  for  Special  Awards. 

•  Secretary  Review 

The  Secretary  of  Labor  will  review  the 
Executive  Committee's  and  Panel's 
recommendations  and  will  make  the  final 
selection  of  winners  and  honorable  mentions 
in  all  three  of  the  Annual  Award  categories. 
The  Secretary  will  also  select  the  recipients 
of  Special  Awards. 

E.  Awards  Ceremonies 

Awards  will  be  presented  to  the  winners  at 
a  National  Awards  ceremony  and,  where 
possible  and  appropriate  at  local  ceremonies 
in  the  hometown  of  each  winner.  The  Awards 
ceremonies  will  be  arranged  by  the 
Department  of  Labor  in  coordination  with  the 
While  House,  the  Governors  and  its  various 
ITPA  partners  as  appropriate.  The  National 
awards  ceremony  will  vary  from  year-to-year 
depending  on  the  availability  of  locations  and 
people.  Where  possible,  a  special  White 
House  or  Department  of  L,abor  presentation 
will  be  held.  The  Department  from  time  to 
time  also  may  ask  the  various  partners  in  the 
)TPA  system  to  include  the  Awards 
ceremony  as  part  of  an  annual  conference. 
Local  ceremonies  in  the  hometowns  of  the 
winners  will  be  held  where  possible  and 
appropriate,  with  the  Awards  being 
presented  by  a  high-level  White  House  or 
Department  of  Labor  official.  Governors  «vill 
be  invited  to  participate  in  all  ceremonies. 


AMmJumoI  D— ProgruD  Ymt  1W7  JTPA 
PiMidratial  Awards  Entry  Fona 

PLEASE  COMPLETE  ALL  ITEMS 
APPUCABLB  TO  IHE  NOMINATION 

Part  A — Nominating  Governor 
I.  NOMINATION  SUBMITTED  BY: 

(Name  of  Govemor) 

(State) 

(Signature  of  Govemor  or  Designated 

Representative] 

n.  ANY  CLARIFICATIONS  ON 

NOMINA'nON  CAN  BE  OBTAINED  FROM: 


(State  Contact) 


(Telephone  Number) 

Part  B — General  Information 

I.  NOMINATION  CATEGORY  (one  per  entry 
form) 

A. Outstanding  Private  Sector 

Volunteer 

B Outstanding  Private  Industry 

Council 

C Outstanding  Program  for  Serving 

Those  With  Multiple  Barriers  to  Employment 
D Special  Award  for 

(Type  of  Program)  

II.  NOMINEE/PROGRAM  IDENTIFYING 
INFORMATION 

A.  Volunteer/PIC/Program  Nominated 


Address - 


Telephone 

Program  Director  (for  PIC  and  Program 

Nominations) 

B.  In  addition  to  information  requested  in  U- 

A.  provide: 

1.  For  Volunteer  nominem: 

Employer  

Title  of  Volunteer's  Position 


2.  For  PICs: 

Attach  to  this  form  a  list  of  the  names, 
titles,  organizational  affiliations  and 
addresses  of  all  PIC  members.  Indicate  who 
serves  as  Chairperson. 

3.  For  programs  nominated  under  Multiple 
Barriers  and  Special  Awards  categories: 

Period  of  Performance   

JTPA  Title  and  Funding 


Source  and  Amount  of  Additional  Funds  (as 
appropriate) 


Jurisdiction  of  Program 

SDA 

Statewide 


Number  of  Participants  Served 

Characteristics  of  Participants  Served 


III.  SDA  IDENTIFYING  INFORMATION  (for 
all  but  statewide  program  nominations) 


Name  and  address  of  SDA  with  which 
nominee/program  is  affiliated: 


Congressional  District(s) . 
Contact  Person: 


(Name) 


(Title) 


(Phone  Number) 
Part  C— Synopsis 

Attach  a  brief  synopsis  (no  more  than  one 
page)  describing  the  outstanding 
accompUshments  of  the  nominee  or  program 
and  why  the  nominee/program  should  be 
considered  for  a  Presidential  Award. 

Part  D— Criteria  Information 

List  and  give  information  on  each  criterion 
for  the  category  in  which  the  nomination  is 
being  made.  Ti^  to  limit  information  to  no 
more  than  one  page  per  criterion  and  have 
one  criterion  per  page.  Be  as  specific  as 
possible;  give  examples  of  periformance  levels 
exceeded  by  the  nominee /program  and  cite 
target  populations  served  where  appropriate. 
(Attach  continuation  sheets  as  needed). 

(FR  Doc.  88-16517  Filed  7-21-88;  8:45  am] 

MLUNQ  COM  4S1O-S0-M 


Employment  Standards 
Administration.  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  detennination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  horn  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
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accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  beneRts 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  iii  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  conunent 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly  the 
applicable  decision,  together  with  any 
modiflcations  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
ActiB,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for  . 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW..  Room  S-3504, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Dedsioos 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 


document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

New  York: 

NY88-2  (Jan.  8,  1988} „ p.  687. 

NYSe-e  Qan.  8, 1988) p.  72a 

NY88-7  (Jan.  8,  1988) pp.  738-739. 

NY88-12  (Jan.  8, 1988) p.  792. 

NY88-14  (Jan.  8. 1988).... p.  8ia 


Volume  II 

Illinois:   ^ 

IL88-7  (Jan.  8, 1988) pp.  13e-138. 

Indiana: 

IN88-1  (Jan.  8,  1988) pp.  234-235. 

pp.  239- 
242. 

IN8»-2  (Jan.  a  1988) pp.  248-251. 

pp.  257- 
264. 

IN88-4  (Jan.  a  1988) pp.  278-280. 

IN88-^  (Jan-  a  1988) pp.  290-292. 

IN88-6  (Jan.  a  1988) pp.  300,  303- 

305. 
Michigan: 

MI88-1  (Jan.  a  1988) p.  411. 


Volume  HI 


Alaska: 
AK88- 
4ontana: 
MT88-2  (Jan.  a  1988).. 


AK88-1  Uan.  a  1988). 
Montana: 


pp.  2-3. 
pp.  186-188. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1]  which  includes  all  current 


general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  At  Washington.  DC.  This  ISth  Day 
of  July  1988. 
Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  88-16284  Filed  7-21 -8a  a45  amj 

BHXINQ  CODE  4510-27-M 


Mine  Safety  and  Health  Administration 
(Dodcet  No.  M-6S-7-M] 

Copper  Range  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Copper  Range  Company,  P.O.  Box  100, 
White  Pine,  Michigan  49971-0100  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.11052  (refuge  area)  to  its 
White  Pine  Mine  (LD.  No.  20-00371) 
located  in  Ontonagon  County,  Michigan. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  sunmiary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  refuge  areas  be 
provided  with  compressed  airiines  and 
waterlines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  substitute  the  use  of 
dovtmcast  airflow  from  the  emergency 
escape  shaft  into  the  refuge  chamber  for 
installed  compressed  air  lines;  and  to 
substitute  bottled  drinking  water  for 
installed  waterlines. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  refuge  chamber  is  of  concrete 
block  construction,  sealed  with 
noncombustible  bonding  material,  and  is 
under  constant  positive  pressure  and 
has  more  than  adequate  air  flow  to 
maintain  a  respirable  environment  and 
assure  the  safety  of  miners  both  when 
occupying  the  chamber  and  during 
evacuation  to  the  surface.  Maintenance 
of  these  conditions  are  assured  by  the 
location  of  the  refuge  chamber  and  the 
pressures  generated  by  the  normal 
operation  of  the  mine  ventilation 
system.  The  positive  pressures  and  air 
flows  inside  the  refuge  chamber  are 
independent  of  the  closet  operating 
exhaust  fan  and  can  be  maintained 
indefinitely  by  operation  of  the 
remaining  two  exhaust  fans; 

(b)  This  system  is  more  dependable 
than  compressed  air  lines.  It  does  not 
have  the  potential  for  compressed  air 
lines  to  be  cut  burst  or  otherwise 
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malfunGtion.  Nor  does  it  bav«  the 
problems  inherent  with  the  atorage  and 
use  of  Gompreseed  air  cylinders,  either 
alone  or  with  air  maaks; 

(c)  The  refuge  chamber  is  not  located 
near  any  combustible  or  explosive 
material.  This  Hmits  the  need  for  water 
supplies  to  drinking  water.  Drinking 
water  is  stored  in  the  refuge  chamber  in 
factory  sealed  containers; 

(d)  The  bottom  of  the  emergency 
escape  shaft  is  located  inside  the  refuge 
chamber.  This  provides  miners  with  an 
immediate  route  to  the  surfaces  as  well 
as  providing  a  non  intemiptable  supply 
of  fresh  air  and 

(e)  Additional  water  and  compressed 
air  cylinders  or  other  supplies  can  be 
lowered  to  the  refuge  chiajnber  if 
necessary. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  a^cted 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
fumiah  written  comments.  Them 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard,  Arlington.  Vii:^nia  22203.  All 
comments  must  be  pestmariced  or 
received  in  that  ofRce  on  or  before 
August  22, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  July  IS.  1968. 
Pallida  W.  Sihwy. 

Dinctar,  Offkx  ofStandarda,  Reguhdona 
and  Variancga. 
(FR  Doc.  88-16515  Filed  7-21-68;  8:45  am) 


(Doekat  Na  M-M-122-C] 

OM  Dan  Coal  Co.;  PattHon  tar 
Modification  of  Application  of 
Mandatory  Safaty  Standard 

Old  Ben  Coal  Company,  200  Public 
Square,  Room  7-D.  Cleveland,  Ohio 
44114  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Mine  No.  25  (LD.  No.  11-02392) 
located  in  Franklin  County.  Illinois.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  coacems  the 
requirement  that  trolley  wires  and 
trolley  feeder  wirea,  higb-voltage  cables 
and  transformera  not  be  located  inby  the 


last  open  crosscut  and  be  kept  at  least 
ISO  feet  firom  plUar  woikinga. 

2.  Turn  loogwaH  minJng  aquipaMnt  in 
use  at  the  Mina  i»  fomvnd  by  9S0-volt. 
a.c.  electricity.  Hie  circuit  biaakers  and 
cables  used  io  tUs  medium  voltage 
system  are  at  the  practical  limits  of  safe 
and  efficient  operation. 

3.  This  equipment  is  subject  to 
unacceptable  voltage  drops  across  the 
system  which  causes  a  decrease  in  the 
woridng  torques  of  the  drive  motors  and 
leads  to  excessive  strain  on  equipment 
and  high  current  loads  in  the  electric 
circuitry.  In  order  to  maintain 
compliance  with  overcurrent  protection 
in  low  or  medium  voltage  systems,  it  is 
necessary  to  split  the  loads  and  increase 
the  number  of  cables.  This  doubles  the 
amount  of  cable  handling  and  electrical 
connections  that  has  to  be  done  and 
results  in  a  diminution  of  safety  to 
miners. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  a  2400-volt  a.c.  high 
voltiige  cable  to  supply  power  to  the 
longwall  mining  equipment  inby  the  last 
open  crosscut  and  within  150  feet  of  gob 
areas  with  specific  conditions  as 
outlined  in  the  petition. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  CtHnments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  22, 1988.  Copies  of  the  petition 
arc  available  for  inspection  at  that 
address. 

Date:  |uly  IS.  1968. 
Patrida  W.  SOvey, 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc  88-16518  Filed  7-21-88;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

*a  — AJ^  — ^a  Kaa«Aaa^MaBa^M»ft  fing  lA*^   As^»* 

PMOonsi  cnoownMiii  for  viv  mnm^ 
Nationol  Council;  Maatkiv 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committae  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts/National  Aaaembly 
of  State  Art  Agendas/National 
Assembly  of  Local  Art  Agencies  Sub- 


Ommiitlaa  to  the  National  Coandl  on 
the  Arte  wiy  bt  held  OB  Angnat  4, 1988. 
from  200  pjaLr-«M  pjB..  in  room  M-07 
of  the  Nancy  Ha^»  Center.  lUO 
Pennsylvania  Avenue  NW..  Waahington. 
DC  20608. 

TUa  mectiog  will  be  open  to  the 
public  on  a  apace  availabk  baaia.  The 
topics  of  discassion  wiU  be  a  second 
draft  report  on  the  State  off  the  Arts  in 
die  United  States.  Arts  Edacation,  and 
the  coBcluaion  of  Cultural  Facilities. 

If  yoa  need  special  accommodations 
doe  to  a  disability,  pleaae  contact  the 
Office  of  Special  Constituencies, 
Nati<mai  Endowment  for  die  Arts,  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  aOSOO,  202/682-5532.  TTY  202/662- 
5406,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  widi  refierence  to 
this  meeting  can  be  obtained  from  Ms. 
Yvcmne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  die  Arts,  Washington. 
DC  20506.  or  caD  (202)  682-5433. 
July  19, 198& 
YvaaneM.1 


Director,  Couneit  and  Panel  OpertOiana. 

National  Endowment  for  the  Arts. 

[FR  Doc  88-18608  Filed  7-21-88;  8:45  am) 


National  Endowmant  for  tha  Arta; 


Pursuant  to  section  10(aX^  of  the 
Federal  Advisory  Comnittea  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  ftat  a  meeting  of  the  Music 
Advisory  Panel  (Chamber  Music/New 
Music  Presenters  Section)  to  the 
National  Coimcil  on  the  Arts  wUl  be 
held  on  August  10-12. 1988.  from  9:30 
a.m.  to  6:00  p.m.  in  room  730  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  wiU  be  open 
to  the  public  on  August  12. 1988,  from 
1:30  pjn.  to  3:30  pjn.  The  topics  for 
discussion  will  include  guidslines  and 
policy  issues. 

The  remaining  session  of  this  meeting 
on  August  10, 1988,  from  9:30  ajn.  to  6:00 
p.m.,  and  on  August  11. 1988,  from  9:30 
a.m.  to  6:00  p  jn.,  and  on  August  12, 1986, 
from  9'.30  ajn.  to  1:30  p.m.,  and  3J0  pjn. 
to  6:00  pjn.  are  for  the  purpoae  of  Panel 
review,  discussion,  ev^uation,  and 
recommendaticm  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  smended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
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published  in  the  Fadairal  Ragiatec  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9){B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington 
DC  20506.  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  202/682-5433. 
July  19,  ige& 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc  88-16608  Filed  7-21-88;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 
Forma  Submlttad  for  ORB  Raviaw 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collections 
tiiat  will  affect  the  publia 

Agency  Clearance  Officer  Herman  G. 
Fleming.  (202)  357-952a 

OMB  Desk  Officer  ATTN:  Jim 
Houser.  Desk  Officer.  OMB.  722  Jackson 
Place,  Room  3206.  NEOB,  Washington, 
DC  20503. 

Title:  Requests  for  proposals. 

Affected  Publia  Individuals,  State  or 
Local  governments.  For-profit  and  Non- 
profit organizations.  Small  businesses  or 
organizations. 

Responses/Burden  Hours:  256 
responses — average  of  120  hours  per 
response — total  30,720  burden  hours. 

Abstract  Requests  for  Proposals  used 
to  competitively  solicit  proposals  in 
response  to  NSF  need  for  services. 
Impact  will  be  on  those  individuals  or 
organizations  who  elect  to  submit 
proposals  in  response  to  the  RFP. 
Information  gathered  will  be  evaluated 
in  light  of  NSF  procurement 
requirements  to  determine  who  will  be 
awarded  a  contract 

Dated:  July  19. 1968. 
Hecinan  G.  Fleming. 
NSF  Clearance  Officer. 
(FR  Doc.  88-16529  Filed  7-21-88;  8:45  am] 
BNXMO  COK  7fM-«1-a 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committaa  on  Raactor 
Safaguarda.  Subcommlttaa  on 
Advancad  Raactor  Dasigns;  Moating 

The  ACRS  Subcommittee  on 
Advanced  Reactor  Designs  will  hold  a 
meeting  on  August  3, 1988,  Room  1046, 
1717  H  Sti«et,  NW.,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  August  3, 1968— MW  ajn. 
Until  the  Conclusion  of  Buriness 

The  Subcommittee  will  review  the 
draft  SER  of  die  Modular  HTGR 
conceptual  design. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  iiermitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  aiid  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Medhat  El-Zeftawy  (telephone  202/634- 
3267]  between  7:30  a.m.  and  4:15  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 


Date:  July  IS.  1988. 
MortoaW.Ubaridn. 

Assistant  Executive  Director  for  Project 

Review. 

[PR  Doc  88-16581  Filed  7-21-88:  8.-45  am] 
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Advlaory  Committaa  on  Raactor 
Safaguarda,  Subcommtttaa  on  Safaty 
PhHo8opliy,  Tachhology.  and  Critarta; 
Maating 

The  ACRS  Subcommittee  on  Safety 
Philosophy,  Technology,  and  Criteria 
will  hold  a  meeting  on  August  4, 1968, 
Room  1048, 1717  H  Street  NW^ 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendtmce. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  August  4. 
Until  die  Coaduaioa  of 

The  Subcommittee  will  review  the 
statiis  of  NUREG-1251  (Implications  of 
Chernobyl)  and  the  NRC  Staff's  program 
(at  BNL]  to  address  the  implications  of 
Chernobyl  in  regard  to  severe  reactivity 
transients. 

Oral  statements  may  be  presented  by 
members  of  the  public  widi  the 
concurrence  of  die  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
treeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portions  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Dean  Houston  (telephone  202/634-3287) 
between  7:30  a.m.  and  4:15  p.m.  Persons 
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planning  to  attend  this  aweting  are 
urged  to  contact  the  above  naned 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
change  in  schedule,  etc.  which  may 
have  occurred. 

Date:  July  15, 1988. 

MortooW.UlMikiii, 

Assistant  Bxeeutrn  Dinctor  for  Project 
Reriew. 

[FR  Doc  88-165*2  FUad  7-21-88;  ftW  aa] 
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Auvwury  voimnnisv  i 
SsraQiMraSi  SuDConNMltvc  on  TVA 
Organizational  Imum;  I 


The  ACRS  Subcommittee  on  TVA 
Organizational  Issues  will  hold  a 
meeting  on  August  5. 1988.  Room  1048, 
1717  H  Street,  NW..  Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

umu 


Friday.  AugiMt  5. 11 

tile  Condosioo  of  Business 

The  Subcommittee  will  continue  its 
review  of  the  generic  lessons  learned 
from  the  Staff's  review  of  TVA  in  regard 
to  the  restart  of  Sequoyah  2. 

Oral  statements  may  be  presented  by 
members  of  the  puUic  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meetmg  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  wlio  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subconunittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  stateoients 
and  the  time  allotted  therefor  can  b« 
obtained  by  a  prepaid  telephona  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Dean  Houston  (telephone  202/834-3267) 


between  7:30  a  jn.  and  4:15  pjn.  Since 
the  need  for  this  meeting  will  not  be 
determined  until  July  22. 1986,  persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Date:  July  15. 1988. 
MoftaBW.LiteiUn. 
Assistant  Executive  Director  for  Pn^ect 
Review. 
[FR  Doc  88-16583  Filed  7-21-68;  8:45  am] 


DuquMn*  Ught  COn  issuanco  Of 
Amondmont  to  Fadilty  OpfoMng 


The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  128  to  Facility 
Operating  License  Na  DPR-86,  issued  to 
Duquesne  Light  Company,  Ohio  Edison 
Company,  and  Penns^vania  Power 
Company,  et  al.  (the  Ucenaee).  which 
revised  the  Technical  Specificationa  for 
operation  of  the  Beaver  Valley  Power 
Statioa  Unit  No.  1,  located  in 
Shippingport.  Pennsylvania.  The 
amendment  is  effective  as  (tf  the  date  of 
issuance,  to  be  implemented  within  30 
days  of  issuance. 

The  amendment  changes  Technical 
SpeciRcation  4.2.1.4  to  require 
determination  of  the  target  flux 
difference  by  interpolating  to  the  design 
end-of-cycle  value,  instead  of 
interpolating  to  0%  at  the  end-of-Kfe. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  pubHshed  in  the  Federal  Registo'  on 
February  2. 1988  (53  FR  28B0).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Conunisskm  has  prepared  an 
Enviromnental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  ufion  the 
environmental  assessment  the 
Conmussion  has  conduded  that  the 
issuance  of  this  amendment  will  not 


have  a  stgnificant  effect  on  the  quality 
of  tbte  IninMB  environmenL 

For  further  detaib  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  December  7. 1987,  (2) 
Amendment  No.  128  to  License  No. 
Dro-ee.  and  (3)  the  Commiaaion's 
related  Safety  Evaluation  and 
Environmental  AssessawnL  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW..  and  at  die  B.I. 
Jones  Memorial  Library.  663  Franklin 
Avenue,  Aliquippa.  Pennsylvania  15001. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20655.  Attention: 
Director.  Division  of  Reactor  Projects  1/ 
U. 

Dated  at  Rockville,  MD.  this  13tk  day  of 
July  1968. 

For  the  Nuclear  Regulatoiy  Comnisiion. 
)ohnF.8lols. 

Director,  Project  Directorate  1-4,  Divisiai  of 
Reactor  Projects  I/II,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc  88-16588  FU«d  7-21-88;  8:45  am) 


[Deckel  Noa.  60-321  and  50-366] 

Goorgia  Powor  Co.  ot  aL;  Donial  Of 
Amondmanta  to  FadMy  OporsUng 
Uoanaao  and  Opportunity  for  Hairing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  the  licensee  for 
amendments  to  Facibty  Operating 
Licenses  Nos.  DFR-57  and  NPF-5.  issued 
to  the  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia 
and  City  of  Dalton.  Georgia  (the 
licensee]  for  operation  of  the  Edwin  L 
Hatch  Nuclear  Plant.  Units  1  and  2  (the 
facility)  located  in  Appling  County, 
Georgia. 

The  denied  amendments  proposed  by 
the  licensee,  would  modify  the  Unit  1 
and  Unit  2  Technical  Spedfications  (TS) 
to  allow  the  use  of  additional  monitored 
release  points  for  gaseous  effluents. 
These  additional  release  points  would 
be  used  to  augment  existing  ventilation 
systems  on  a  temporary  basis  for 
temperature  control  and  to  reduce  noble 
gas  concentrations. 

The  licensee's  aplication  for  the 
amendments  was  published  in  the 
Federal  Register  on  June  3, 1987  (52  FR 
20601). 

The  NRC  staff  requested  additional 
information,  more  than  a  year  aga 
concemiog  specific  relesse  locations 
and  methods  and  supporting  data 


regarding  proposed  monitoring  of  the 
augmented  releases.  No  response  has 
been  received  to  the  request  for 
information. 

Accordingly  the  requests  were  denied. 
The  licensee  was  notified  of  the 
Commission's  denial  of  this  request  by 
letter  dated  July  la  1986. 

^  August  22. 1968.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  person 
whose  interest  may  be  affected  by  the 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555  and  to  Bruce  W. 
Churchill.  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  N  Street  NW., 
Washington.  DC  20037,  attorney  for  the 
licensee. 

For  fiirther  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  1. 1987,  and  (2) 
the  Commission's  letter  to  Georgia 
Power  Company  dated  July  18. 1988, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington.  DC.  and  at  the  Appliag 
Counfy  Public  Library,  301  Cify  Hall 
Drive,  Baxley.  Georgia  31513.  A  copy  of 
item  (2)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Director.  Division 
of  Reactor  fhojects  IIL 

Dated  al  Rockville,  Maiyland.  this  18th  of 
July  1988. 

Lawrance  P.  Crocker, 

Project  Manager.  Division  of  Reactor 
Projects— t/n. 

[FR  Doc  88-16585  Filed  7-21-88:  8:45  am] 
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(Docket  No.  50-327] 


In  the  Matter  of  Tannasaeo  Valley 
Authority;  Exemption 

1 

The  Tennessee  Valley  Authority  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-77  which 
authorizes  operation  of  the  Sequoyah 
Nuclear  Plant  (SQN),  Unit  1.  This  license 
provides  that  among  other  things,  the 


facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  Sequoyah  Unit  1  facility  is  a 
pressurized  water  reactor  located  at  the 
licensee's  site  in  Hamilton  County, 
Tennessee. 

II 

Sections  ni.D.2(a)  and  IIIX).3  of 
Appendix  J  to  10  CFR  Part  50,  require 
Type  B  and  C  leakage  tests  on 
containment  penetrations  and  isolation 
valves,  respectively,  at  intervals  in  no 
case  greater  than  two  years. 

Sequoyah  Unit  1  was  shut  down  for 
refueling  on  August  22, 1985.  During 
refueling  fit)m  late  August  1^5  to  late 
November  1985  all  Unit  1  Type  B  and  C 
tests  were  performed.  Since  that  time. 
Unit  1  has  remained  in  cold  shutdown 
(Mode  5).  The  end  of  the  two  year  test 
interval  for  Type  B  and  C  tests  expired 
in  late  August  to  November  1987. 
Because  the  Unit  1  outage  had  extended 
past  August  1987,  the  licensee  in  its 
letter  dated  August  5. 1987,  requested 
that  the  Type  B  and  C  tests  be  deferred 
on  a  one-time  basis  until  before  Unit  1 
enters  Mode  4  in  its  return  to  power 
from  diis  outage. 

Ilie  licensee  contended  that  an 
exemption  from  the  Type  B  and  C  test 
frequency  requirements  is  warranted  on 
the  following  bases: 

1.  NRC  proposed  amendments  to  10 
CFR  Part  50.  Appendix  J  (reference 
pages  9  and  10  of  the  October  1986  E)raft 
Regulatory  Document  prepared  under 
Task  MS  021-5]  would  supplement  the 
two-year  Type  B  and  C  test  schedule 
with  the  following  sentence:  "If  the  two- 
year  interval  ends  while  primary 
contairunent  integrity  is  not  required, 
the  test  interval  may  be  extended 
provided  all  deferred  testing  is  \ 
successfully  completed  before 
containment  integrity  is  required  in  the 
plant." 

2.  SQN  Unit  1  Technical 
Specifications  3.6.1.1  and  3.6.1.2  require 
that  primary  containment  integrity  be 
maintained  only  when  in  Modes  1.  2,  3 
and  4.  In  these  modes.  Type  B  and  C 
tests  are  required  for  maintaining 
containment  integrity. 

3.  Relief  from  testing  is  warranted 
under  10  CFR  50.12(a](2)(iii)  because 
compliance  with  the  two-year  test 
requirement  would  "result  in  undue 
hardship  and  costs  that  are  significantly 
in  excess  of  those  contemplated  when 
the  regulation  was  adopted."  The 
licensee  also  considers  10  CFR 
50.12(a](2](v)  to  be  applicable  because 
this  exemption  would  "provide  only 
temporary  relief  fiom  the  applicable 
regulation." 


The  staff  has  considered  the 
Appendix  J  exemption  request  from  the 
Type  B  and  C  tests  and  has  concluded 
that  it  is  justified  on  a  one-time  basis 
since  Unit  1  has  been  in  Mode  5  (cold 
shutdown]  for  this  period  and 
containment  integrity  is  not  required 
when  the  reactor  is  in  the  cold  shutdown 
condition.  Furthermore,  prior  to  entering 
Mode  4  (Heatup  at  Power),  the  licensee 
will  conduct  the  Type  B  and  C  leakage 
tests  in  order  to  ensure  containment 
integrity.  Accordingly,  the  staff 
concludes  that  this  Appendix  J 
exemption  is  justified. 

Ill 

The  Commission  has  evaluated  the 
requested  exemption  and  determined 
that  the  application  of  the  regulations  in 
these  particular  circumstances  is  not 
necessary  to  achieve  the  underiying 
purpose  of  the  rule  in  that  the  licensee's 
proposed  Type  B  and  C  testing  schedule 
meets  the  underlying  intent  of  Appendix 
]  which  is  to  provide  contaiiment 
integrity  during  reactor  operating  modes 
when  the  containment  is  required  to 
mitigate  the  consequences  of  a  Design 
Basis  Accident. 

Because  the  plant  has  remained  in 
Mode  5  since  August  1987  and  primary 
containment  integrity  has  not  been 
required,  conducting  the  Type  B  and  C 
tests  at  that  time  was  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule  which  is  to  demonstrate  that  the 
containment  has  integrity  for  operation 
(i.e.,  reactor  Modes  1  to  4).  Such 
integrity  will  be  assured  through 
conducting  the  Type  B  and  C  tests  prior 
to  entry  into  Modes  1  to  4.  Therefore, 
application  of  the  rule  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  imderlying  purpose  of  the 
rule  and  the  proposed  exemption  meets 
10  CFR  50.12(a)(2)(ii). 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances 
provided  in  10  CFR  50.12(a)(2)(ii)  justify 
granting  the  exemption. 

The  Commission  hereby  grants  a  one- 
time exemption  fit)m  the  scheduler 
requirements  of  Appendix  J  to  10  CFR 
Part  50,  Paragraphs  inj).2.(a]  and  IILD.3, 
to  the  licensee  for  operation  of  the 
Sequoyah  Nuclear  Hant,  Unit  1,  based 
on  the  condition  that  the  required  testing 
be  conducted  prior  to  entry  into  Mode  4. 
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Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  not  have 
a  significant  adverse  impact  on  the 
quality  of  the  human  environment  (53  PR 
23706.  June  23. 1988). 

This  exemption  is  effective  upon  issuance. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  |uly.  1988. 

For  The  Nuclear  Regulatory  Commission, 
lames  G.  Partlow. 
Director,  Office  of  Special  Projects. 
|FR  Doc.  88-18584  Filed  7-21-88;  &-45  am] 

BILUNO  COM  7S«>-01-«I 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval 
Under  ttie  Paperwork  Reduction  Act; 
Allocating  Unfunded  Vested  Benefits 

agency:  Pension  BeneHt  Guaranty 
Corporation. 

ACTION:  Notice  of  request  for  extension 
of  OMB  approval. 

summary:  The  Pension  Benefit 
Guaranty  Corporation  has  requested 
extension  of  approval  by  the  Office  of 
Management  and  Budget  for  a  ciUTently 
approved  collection  of  information 
(1212-0035)  contained  in  its  regulation 
on  Allocating  Unfunded  Vested  Benefits 
(29  CFR  Part  2642).  The  collection  of 
information  pertains  to  a  request  by  the 
plan  sponsor  of  a  multiemployer  pension 
plan  for  PBGC  approval  of  certain 
changes  in  the  method  of  allocating 
unfunded  vested  beneflts  to  employers 
that  withdraw  from  the  plan.  Current 
approval  of  the  information  collection 
expires  on  August  31. 1988.  The  effect  of 
this  notice  is  to  advise  the  public  of  the 
PBGC's  request  for  an  extension  of 
OMB's  approval. 

adohesses:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Deslc  Officer 
for  the  Pension  Benefit  Guaranty 
Corporation,  3208  New  Executive  Office 
Building.  Washington,  DC  20503.  The 
request  for  extension  will  be  available 
for  public  inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department.  Suite  7100,  2020  K  Street, 
NW..  Washington.  DC  20006.  between 
the  hours  of  9:00  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street,  NW..  Washington,  E)C  20006,  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.). 


SUPPUEMENTARY  INFORMATION:  This 
collection  of  informaiton  is  contained  in 
the  Pension  Benefit  Guaranty 
Corporation's  ("PBGC's")  regulation  on 
Allocating  Unfunded  Vested  Benefits,  29 
CFR  Part  2642.  Section  4211(c)(5)(A)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  a  amended. 
("ERISA"),  requires  the  PBGC  to 
prescribe  by  regulation  a  procedure 
whereby  multiemployer  pension  plans 
can  change  the  way  they  allocate 
unfunded  vested  benefits  to 
withdrawing  employers,  subject  to 
PBGC  approval.  Approval  of  a  change  is 
to  be  based  on  a  determination  that  the 
change  will  not  significantly  increase 
the  risk  of  loss  to  plan  participants  or 
the  PBGC.  The  allocation  regulation  is 
issued  pursuant  to  this  statutory 
requirement. 

Section  2642.12  of  the  regulation 
prescril>es  the  information  that  must  be 
submitted  to  the  PBGC  under  the 
regulation  by  a  plan  seeking  PBGC 
approval  of  an  amendment  to  its 
allocation  method.  This  information  is 
used  by  the  PBGC  to  determine  whether 
the  proposed  amendment  satisfies  the 
statutory  standard. 

Since  few  multiemployer  plans  change 
their  allocation  methods  and  based  on 
its  past  experience,  the  PBGC  estimates 
that  16  multiemployer  plans  per  year 
will  submit  information  under  the 
regulation.  Moreover,  no  plan  is  likely 
ever  to  submit  more  than  one  request  for 
approval  under  the  regulation.  The 
PBGC  estimates  that  it  would  take  3 
hours  to  prepare  a  submission,  for  a 
total  annual  burden  of  46  hours. 

Issued  at  Washington,  DC  this  15th  day  of 

July  1988. 

KatUaen  P.  Utgoff. 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc.  88-16528  Filed  7-21-88:  8:45  am] 

BIUJNO  COOS  770S-0Y-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[FHS  Na  500-1] 

Order  of  Trading  Suapension  in  the 
Securltiea  of  CTI  Teclmicai,  Inc. 

)uly  19. 1988. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
relating  to  the  securities  of  CTI 
Technical.  Inc.,  (CTI),  a  Nevada 
corporation  headquartered  in  Las  Vegas. 
Nevada,  and  that  questions  have  been 
raised  about  the  adequacy  and  accuracy 
of  publicly  disseminated  information 
concerning,  among  other  things:  Control 


of  CTI:  the  beneficial  ownership  of  its 
securities;  the  structure  of  its  initial 
public  offering:  its  acquisition  of  another 
company;  its  business  prospects;  its 
financial  condition;  its  business  plans; 
and.  other  matters.  The  Commission  is 
of  the  opinion  that  the  public  interest 
and  the  protection  of  investors  require  a 
summary  suspension  of  trading  in  the 
securities  of  CTI. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  over-the-counter 
trading  in  the  securities  of  CTI  is 
suspended,  for  the  period  commencing 
at  9:30  a.m.  (EDT).  on  July  19, 1988,  and 
terminating  at  11:59  p.m.  (EDT).  on  July 
28.1988. 

By  the  Commission. 
lonathan  G.  Katz. 
Secretary. 

(FR  Doc.  88-16532  Filed  7-21-68;  8:45  am] 
SHJJNa  coos  SOW-SI-M 


IML  Na  IC-16483;  lia-Mtl] 


Equltat)le  Capital 
Application 


Partners,  I— P.*  et  ai^s 


July  IS.  issa 

aoency:  Securities  and  Exchange 

Commission  ("SEC'). 

ACnON:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  Equitable  Capital 
Partners,  LP.  (the  "Enhanced  Yield 
Fund"),  Equitable  Capital  Partners 
(Retirement  Fund).  LP.  (the  "Enhanced 
Yield  Retirement  Fund")  (each  a 
"Partnership"  and  collectively  the 
"Partnerships"),  Equitable  Deal  Flow 
Fund.  LP.  (the  "Institutional  Fund")  and 
Equitable  Capital  Management 
Corporation  ("Equitable  Capital"). 

Relevant  1940  Act  Sections:  Order 
requested  under  sections  6(c).  17(d)  and 
57(i)  and  Rule  17d-l  permitting  certain 
joint  transactions  otherwise  prohibited 
by  the  provisions  of  sections  17(d)  and 
57(a)(4). 

Summary  of  Application:  Applicants 
seek  an  order  permitting  the  purchases 
of  securities  by  the  Partnerships  in  joint 
transactions  with  each  other  or  in 
transactions  in  which  an  affihate  of 
Equitable  Capital  is  a  participant. 

Filing  Dates:  The  Application  was 
nied  on  February  1. 1988  and  amended 
on  July  13, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 


be  received  by  the  SEC  by  5:30  p.m..  on 
August  8. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest.  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with  the 
proof  of  service  by  afHdavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADORESacS:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549: 
Applicants.  1285  Avenue  of  the 
Americas.  New  Yorlu  New  York  10019. 
Attention:  James  P.  Pappas.  Esq. 
FOR  FURTHER  INFORMATION  CONTACTt 
James  E.  Banks.  Staff  Attorney  (202) 
272-2190,  or  Brion  R.  Thompson.  Branch 
Chief  (202)  272-3016  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUFPLBKNTARV  RrORMATION:  The 

following  is  a  simunary  of  the 
application;  the  complete  application  is 
available  for  a  fee  frinn  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  256-4300). 

Applicants'  Representatioos 

1.  Each  Partnership  is  a  recently- 
formed  limited  partnership  organLsed 
imder  Delaware  State  law  and  pursuant 
to  separate  Agreements  of  Limited 
Partnership  (Uie  "Partnership 
Agreement").  Each  Partnership  has 
elected  to  be  a  business  development 
company  and.  therefore,  will  be  subject 
to  sections  55  throu^  65  of  the  1940  Act 
and  to  those  sections  of  the  1940  Act 
made  applicable  to  business 
development  companies  by  section  58 
diereof.  The  Partnerships  will  terminate 
no  later  than  September  3a  1996  or  10 
years  from  the  final  closing,  if  later, 
unless  extended  for  up  to  two  additional 
one-year  periods. 

2.  The  Partnerships  have  been 
designed  to  enable  individuals  to  invest 
in  privately  structured,  fiiendly 
leveraged  buyouts  and  other  enhanced 
yield  transactions.  The  Partnerships  will 
invest  primarily  in  subordinated  debt 
and  related  equity  securities  issued  in 
conjunction  with  the  "mezzanine 
financing"  of  fiiendly  leveraged  buyouts, 
leveraged  acquisitions  and  leveraged 
recapitalizations  ("Mezzanine 
Investments").  Each  Partnership  may 
provide  interim  debt  financing  ("Bridge 
Investments")  to  certain  portfolio 
companies  in  which  it  has  made  or 
expects  to  make  a  Mezzanine 
Investment  Each  Partnership  may  also 
invest  up  to  10%  of  its  available 
investment  capital  in  securities  issued  in 


connection  with  other  types  of 
acquisitions  and  corporate  restructuring, 
including  investinents  in  workouts  and 
restructuring  of  financially  troubled 
companies,  turn  around  situations,  debt 
and  equity  securities  of  highly  leveraged 
companies  issued  other  than  in  the 
context  of  a  leveraged  transaction,  and 
nonleveraged  acquisitions  and 
recapitalizations  ("Other  Investments"). 
Mezzanine  Investments.  Bridge 
Investments,  Other  Investments  and 
Follow  On  Investments  (as  defined 
below)  are  referred  to  collectively  as 
"Enhanced  Yield  Investments." 
Following  an  investment  in  Enhanced 
Yield  Investments,  a  Partnership  may 
purchase  additional  debt  and/or  equity 
securities  in  the  portfolio  company  or 
may  exercise  existing  rights  (sudi  as 
warrants)  under  securities  acquired  in 
connection  with  the  initial  Enhanced 
Yield  Investment  ("Follow  On 
Investments"). 

3.  The  Partnerships  filed  a  joint 
registration  statement  on  Form  N-2  (File 
No.  33-20093)  under  the  Securities  Act 
of  1933  with  respect  to  an  aggregate 
public  offering  by  the  Partnerships  of  up 
to  500.000  units  of  limited  partnership 
interest  in  the  Partnerships  (collectively, 
for  both  Partnerships,  the  "Units"). 
Merrill  Lynch.  Pierce.  Fenner  &  Smith 
Inc.  will  act  as  the  selling  agent  for  the 
Units  on  a  "best  efforts"  basis.  Investors 
desiring  to  become  limited  Partners  in 
the  Partnerships  will  be  required  to 
subscribe  for  at  least  five  Units  ($1000 
per  Unit),  and  meet  certain  suitability 
standards  set  forth  in  the  appUcation. 

4.  Tlie  General  Partners  of  each 
Partnership  will  consist  initially  of  two 
(and  in  the  future  may  be  increased  to 
nine]  Independent  General  Partners 
(defined  to  be  individuals  who  are 
natural  persons  and  who  are  not 
"interested  persons"  of  such  Partnership 
within  the  meaning  of  the  1940  Act)  and 
Equitable  Capital,  as  managing  general 
partner  (the  "Managing  General 
Partner").  On  June  21, 1988,  the 
Commission  issued  an  exemptive  order 
declaring  that  die  Independent  General 
Partners  of  the  Partnerships  are  not 
"interested  persons"  of  such 
Partnerships  within  the  meaning  of 
section  2(a)(19)  of  the  1940  Act  solely  by 
reason  of  their  status  as  a  General 
Partner  of  the  Partnership,  or  ownership 
of  a  less  than  5%  equity  ownership  in  the 
Partnership  (Investment  Company  Act 
Release  No.  IC-16444).  A  majority  of  the 
General  Partners  of  each  Partnership 
must  be  Independent  General  Partners. 
Each  Partnership  Agreement  provides 
that  if  at  any  time  the  number  of 
Independent  General  Partners  is  less 
than  a  majority  of  the  General  Partners, 
then  within  90  days  thereafters,  the 


remaining  Independent  General  Partners 
shall  designate  and  admit  one  or  more 
Independent  General  Partners  so  as  to 
restore  the  number  of  Independent 
General  Partners  to  a  majority  of  the 
General  Partners.  The  Managing 
General  Partner  will  be  responsible  for 
purchasing  investments  for  a 
Partnership  which  have  been  approved 
by  the  Independent  General  Partners, 
for  providing  administrative  services  to 
the  Partnership,  and  for  the  admission  of 
additional  or  assignee  Limited  Partners 
to  the  Partnership.  Equitable  Capital,  as 
Managing  General  Partner,  has 
subcontracted  with  a  third  party  for  the 
provision  of  administrative  services  to 
the  Partnerships.  Equitable  Capital  will 
also  act  as  the  investment  adviser  to 
each  Partnership  pursuant  to  an 
investment  advisory  agreement  (the 
"Advisory  Agreement")  between 
Equitable  Capital  and  each  Partnership. 
Under  eac^  Advisory  Agreement. 
Equitable  Capital  will  be  responsible  for 
the  identification  of  all  investments  to 
be  made  by  the  respective  Partnership 
and  will  perform  other  functions  carried 
out  by  the  investment  adviser  to  a 
business  development  company. 

5.  Equitable  Capital,  an  indirect 
wholly  owned  subsidiary  of  The 
Equitable  Life  Assurance  Society 
refreshment  of  the  United  States 
("Equitable  life"),  is  a  registered 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act").  Since  January,  1983 
Equitable  Capital  has  advised  Equitable 
Life  and  its  affiliates  with  respect  to 
portfolio  securities  and  commitments 
issued  in  connection  with  enhanced 
yield  transactions,  including  leveraged 
buyouts  and  recapitalizations.  In 
rendering  its  advisory  services. 
Equitable  Capital  utilizes  its  own 
separate  staff  of  investment  and 
financial  professionals  who  are  located 
in  offices  physically  separate  from 
Equitable  Life  and  its  other  subsidiaries. 
Equitable  Capital  has  in  place  "Chinese 
Wall"  policies  and  procedures  to 
prevent  the  flow  of  material  nonpublic 
information,  whether  written  or  oral, 
between  Equitable  Capital  and 
investment  management  persormel 
located  elsewhere  in  the  Equitable 
organization. 

6.  Each  Partnership  will  be  managed 
by  the  Independent  General  Partners 
thereof,  except  with  regard  to  those 
specific  activities  of  such  Partnership  for 
which  Equitable  Capital,  in  Its  capacity 
as  the  Managing  General  Partner  or  as 
the  investment  adviser  of  such 
Partnership,  will  be  responsible.  The 
Independent  General  Partners  of  a 
Partnership  will  provide  overall 
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guidance  and  supervision  of  Partnership 
operations  and  will  perform  the  same 
functions  as  directors  of  a  corporation. 
The  Independent  General  Partners  will 
assure  the  responsibilities  and 
obligations  imposed  by  the  1940  Act  and 
the  regulations  thereunder  on  the  non- 
interested  directors  of  a  registered 
investment  company. 

7.  The  Institutional  Fund  is  a 
Delaware  limited  partnership  with  an 
investment  objective  substantially 
identical  to  that  of  the  Partnerships. 
Interests  in  the  Institutional  Fund  are 
beneficially  owned  by  fewer  than  100 
institutional  investors  and  such  fund  is 
not  registered  under  the  1940  Act  in 
reliance  upon  the  exemption  from  the 
deflnition  of  "investment  company"  in 
section  3(c)(1)  of  the  1940  Act  Equitable 
Managed  Assets.  LP.,  a  Delaware 
limited  partnership  of  which  Equitable 
Life  and  Equitable  Capital  are  partners, 
serves  as  the  general  partner  of  the 
Institutional  Fund  and  Equitable  Capital 
serves  as  the  manager  (or  investment 
adviser).  Equitable  Life  and  its  aniliates 
have  committed  $500  million  to  the 
Institutional  Fund. 

8.  Applicants  request  an  order 
pursuant  to  sections  e(c),  17(d)  and  S7(i) 
of  the  1940  Act  and  Rule  17d-l 
thereunder  permitting  the  purchases  of 
securities  by  the  Partnerships  in  joint 
transactions  with  each  other  or  in 
transactions  in  which  an  affiliate  of 
Equitable  Capital,  or  an  afHliate  of  an 
affiliate  of  Equitable  Capital,  is  a 
participant,  which  otherwise  would  be 
prohibited  under  sections  17(d)  and 
57(a)(4)  of  the  1940  Act.  Each 
Partnership  proposes  to  retain  Equitable 
Capital  as  investment  adviser  in  light  of 
its  expertise  in  enhanced  yield 
investments  in  connection  with 
leveraged  buyouts,  leveraged 
recapitalizations  and  other  corporate 
reorganizations.  Equitable  Capital  does 
not  itself  sponsor  or  invest  in  leveraged 
buyouts  or  recapitalizations,  or  invest 
for  its  own  account.  In  connection  with 
structuring  the  Partnerships,  Equitable 
Capital  has  established  specific 
guidelines  for  the  Partnerships' 
investments  (the  "Guidelines").  These 
Guidelines  are  based  on  criteria  utilized 
for  institutional  mezzanine  funds  that 
are  exempt  from  registration  under  the 
1940  Act  such  as  the  Institutional  Fund. 
They  serve  to  inform  prospective 
inventors  as  to  parameters  for  the 
Partnerships'  investments  and  are 
believed  by  the  Applicants  to  limit 
potential  conflicts  by  delineating 
specific  categories  of  investments 
eligible  for  investment. 

9.  While  Equitable  Capital  is 
responsible  for  the  identification  of 


proposed  Enhanced  Yield  Investments, 
the  Independent  General  Partners  must 
determine  that  an  investment  for  a 
Partnership  meets  the  applicable 
Guidelines.  For  proposed  Mezzanine  or 
Other  Investments  that  do  not  meet  such 
Guidelines,  determinations  as  to  several 
factors  must  be  made  by  the 
Independent  General  Partners  before 
any  such  investment  is  made.  Bridge 
Investments  must  be  approved  by  the 
Independent  General  Partners  In  the 
same  manner,  and  subject  to  the  same 
standards,  as  Mezzanine  and  Other 
Investments  not  meeting  the  Guidelines. 
If  an  Enhanced  Yield  Investment  taking 
into  account  any  proposed  Follow  On 
Investment  continues  to  satisfy  the 
Guidelines.  Equitable  Capital  will  certify 
to  that  effect  to  the  Independent  General 
Partners  before  a  Partnership  makes  a 
related  Follow  On  Investment  If  the 
Enhanced  Yield  Investment  taking  into 
account  a  proposed  Follow  On 
Investment  does  not  meet  the 
Guidelines,  the  Follow  On  Investment 
will  be  subject  to  prior  approval  by  the 
Independent  General  Partners  in  the 
same  manner,  and  subject  to  the  same 
standards  as  any  Enhanced  Yield 
Investment  that  does  not  meet  the 
Guidelines.  The  Independent  General 
Partners  have  retained  independent 
legal  counsel  to  advise  them  in  the 
performance  of  their  duties,  including 
their  responsibilities  for  monitoring 
compliance  with  the  Guidelines.  In 
addition,  the  Independent  General 
Partners  have  all  necessary  authority  to 
retain  such  other  consultanta  or  advisers 
as  they  deem  necessary  or  appropriate. 

10.  The  two  principal  categories  of 
proposed  investments  for  the 
Partnerships  consist  of  "Managed 
Companies"  and  "Non-Managed 
Companies."  As  business  development 
companies  the  Partnerships,  under 
section  2(a)(48)  of  the  1940  Act  must 
makde  available  "significant  managerial 
assistance"  to  eligible  portfolio 
companies  comprising  at  least  70%  of 
their  assets.  Managed  Companies  are 
those  portfolio  companies  to  which 
Equitable  Capital,  affiliates  thereof  or 
other  persons  in  the  investor  group  of 
which  the  Partnership  is  a  member  make 
available  "significant  managerial 
assistance"  (as  defined  in  section 
2(a)(47)  of  the  1940  Act).  Non-Managed 
Companies  with  respect  to  a  Partnership 
are  those  portfolio  companies  to  which 
neither  Equitable  Capital,  any  affiliate 
thereof  nor  any  member  of  the  investor 
group  makes  available  "significant 
managerial  assistance." 

11.  As  used  in  the  Guidelines,  the  term 
"Equitable  Affiliates"  includes  Equitable 
Life  (and  its  subsidiaries  other  than 


Equitable  Capital),  the  Institutional 
Fund  and  funds  with  similar  investment 
objectives  that  may  be  sponsored  or 
organized  by  Equitable  Capital  and 
Equitable  Capital  advisory  accounts 
with  investment  objectives  similar  to 
those  of  the  Partnerships. 

12.  The  Guidelines,  which  are 
primarily  financial  in  nature,  relate  to 
various  aspects  of  Enhanced  Yield 
InvestmenU,  including  minimum 
specified  yield,  cash  distributions  and 
limitations  on  investmenta  in  workouta 
and  troubled  companies.  Under  the 
Guidelines,  with  respect  to  Managed 
Companies,  (i)  if  one  or  more  Equitable 
Affiliates  invesU  in  securities  of  a 
portfolio  company  in  which  the 
Partnerships  also  invest  (a)  each  such 
Partnership  %viU  hold  securities  of  every 
class  issued  by  the  Portfolio  companyto' 
be  acquired  by  an  Equitable  Affiliate, 
(b)  the  ratio  of  the  amount  (or  number) 
of  each  class  of  securities  acquired  by 
such  Equitable  Affiliate  to  the  amount 
(or  number)  of  all  securities  in  such 
classes  acquired  shall  equal  the  ratio  of 
the  amount  (or  number)  of  each  such 
class  of  securities  acquired  by  each  such 
Partnership  to  the  amount  (or  number) 
of  all  such  classes  of  securities  acquired 
by  each  such  Partnership,  and  (c)  the 
terms  of  such  purchases  will  be  identical 
in  all  material  respects  to  any 
investments  by  Equitable  Affiliates, 
except  that  under  limited  circumstances 
Equitable  Affiliates  can  purchase  loan 
participations  in  senior  bank  debt  of  a 
portfolio  company  independent  of  an 
investment  in  such  company  by  a 
Partnership  (ii)  an  Equitable  Affiliate 
must  also  invest  in  the  securities 
constituting  any  Other  Investment 
which  is  an  investment  in  the 
restructuring  or  workout  of  a  financially 
troubled  company,  (iii)  and  Equitable 
Affiliate  must  also  purchase  Enhanced 
Yield  Investmenta  in  a  company  in 
which  a  Partnership  is  investing  if,  at  the 
time  of  investment  Equitable  Affiliates 
owned  more  than  10%  of  the  aggregate 
principal  amount  of  ouUtanding  debt 
securities  or  more  than  10%  of  the 
ouUtanding  equity  securities  of  such 
company;  (iv)  the  Partnerships  must 
purchase  all  Enhanced  Yield 
InvestmenU  on  terms  at  least  as 
favorable,  in  all  material  respects,  as 
those  available  to  any  third  party 
investors  or  Equitable  Affiliates;  and  (v) 
a  Partnership  may  not  invest  in  a  Non- 
Managed  Company  unless,  at  the  time  of 
such  investment  at  least  70%  of  iU 
assets  is  invested  in  Managed 
Companies  and  certain  other  temporary 
investmenta.  With  respect  to  Non- 
Managed  Companies,  the  Guidelines 
provide  that  (i)  all  of  the  above 


Guidelines  applicable  to  Managed 
Companies  will  apply;  (ii)  the 
Partnerships  may  not  purebase,  in  the 
aggregate,  more  than  50%  of  a 
Mezzanine  or  Other  Investment;  and  (iii) 
at  least  25%  of  each  class  of  security 
consituting  part  of  a  Mezzanine  or  Other 
Investment  purchased  by  a  Partnership 
must  be  purchased  by  one  or  more 
substantial  institutional  investors  which 
may  be  Equitable  Affiliates.  In  addition, 
to  the  above  Guidelines,  at  the  end  of 
the  first  three-year  period  from  the  date 
of  the  final  closing  of  the  sale  of  Units, 
at  least  15%  of  each  Partnership's  capital 
invested  in  Enhanced  Yield  Investments 
must  be  invested  in  transactions  in 
which  either  no  Equitable  Affiliate  has 
participated  or  unaffiliated  institutional 
investors  have  purchased  a  majority  of 
the  securities  constituting  such 
Enhanced  Yield  Investments. 

13.  In  addition  to  the  Guidelines  with 
respect  to  eligibility  of  securities  for 
investment  additional  conditions  have 
been  developed  with  respect  to  each 
Partnership's  operations  and 
investments.  The  terms  and  conditions 
which  will  be  applicable  to  the 
operations  of  the  Partnerships  and  co- 
investmenU  by  the  Partnerhips  with 
each  other  and  with  Equitable  Affiliates 
are  as  follows: 

CoDditkMis 

(i)  Other  than  certain  temporary  money 
market  investments  and  other  investments 
described  in  the  application  each  investment 
made  by  a  Partnership  will  have  to  meet,  in 
the  determination  of  the  Independent  General 
Partners  of  such  Partnerahip,  as  described 
below,  the  Guidelines  or  l>e  approved  by  the 
independent  General  Partners. 

(ii)  Equitable  Capital  will  evaluate  each 
proposed  Enhanced  Yield  Investment 
opportunity  to  ascertain  whether  it  is  an 
appropriate  investment  for  the  Partnerships. 
If  it  detennines  tliat  a  proposed  investment  is 
appropriate.  Equitable  Capital  will  bring  such 
investment  to  the  attention  of  the 
Independent  General  Partners  of  each 
Partnership  for  review  in  the  manner 
described  herein,  subject  to  items  (v)  and  (ix) 
below.  If  the  Independent  General  Partners  of 
a  Partnership  detennine  that  the  investment 
meets  the  applicable  Guidelines,  the 
investment  would  be  eligible  for  investment 
by  the  Partnership,  and  subject  to  items  (iii) 
t>elow,  each  such  investment  will  be  acquired 
by  the  Partnership.  If  there  are  presented  to 
the  Independent  General  Partners  more 
investments  than  a  Partnership  has  available 
funds  to  acquire,  the  Independent  General 
Partners  will  have  to  determine,  with  the 
advice  of  Equitable  Capital,  the  order  of 
priority  of  such  investments.  If  a  proposed 
Enhanced  Yield  Investment  does  not  meet  the 
Guidelines,  the  Independent  General  Partners 
will  have  to  make  the  determinations 
specified  in  paragraph  (iv)  below  in  the 
manner  described  herein. 

(iii)  Each  Enhanced  Yield  Investment  will 
be  allocated,  as  a  general  matter,  to  the 


Partnerships  and  Equitable  Affiliates 
according  to  a  ratio  based  on  the  amount  of 
capital  that  each  such  investor  has  indicated 
to  Equitable  Capital  is  available  for 
investment  in  Mezzanine,  Other.  Follow  On 
and  Bridge  Investments,  as  the  case  may  be. 
However,  under  the  terms  of  each 
Partnership  Agreement  the  Partnerships 
together  will  have  the  right  to  an  allocation  of 
at  least  50%  of  any  Enhanced  Yield 
Investment  which  meets  the  investment 
objectives  of  the  Partnerships  until  each 
Partnership  has  become  75%  invested  in 
Enhanced  Yield  Investments,  and  the  right  to 
an  allocation  of  at  least  25%  of  any  such 
investments  thereafter  and  prior  to  the  time 
each  one  has  become  fully  invested  in 
Enhanced  Yidd  Investments.  This  allocation 
formula  reflects  the  fact  that  under  its 
governing  documents,  the  Institutional  Fund 
also  has  the  right  to  an  allocation  of  50%  of 
any  Enhanced  Yield  Investment  which  meets 
its  investment  objectives  until  it  becomes  75% 
invested,  and  the  right  to  an  allocation  of  25% 
thereafter  until  it  becomes  90%  invested,  after 
which  it  has  no  allocation  rights.  Equitable 
Capital  may  grant  similar  allocation  rights  to 
other  Equitable  Affiliates,  subject  to  the 
rights  of  the  Partnerships  and  the 
Institutional  Fund.  Thus,  the  balance  of  an 
Enhanced  Yield  Investment  not  allocated  to 
the  Partnerships  under  the  allocation  rights 
described  above  may  be  subject  to  rights  of 
other  Equitable  AfTiliates,  including  the 
Institutional  Fund.  Enhanced  Yield 
Investments  will  be  allocated  between  the 
Partnerships  iMsed  on  the  ratio  of  available 
capital  which  each  Partaership  has  indicated 
is  available  for  investment  With  respect  to 
the  Enhanced  Yield  Fund,  the  determination 
of  available  capital  during  the  first  two  years 
of  the  Investment  Period  will  be  made  as  if 
such  Partnership  had  borrowed  an  amount 
equal  to  50%  of  Net  Proceeds  Available  for 
Investment  (as  defined  above)  and  thereafter 
will  be  made  based  on  the  actual  percentage 
of  borrowings  made  by  such  Partnership. 
This  allocation  formula  is  designed  to  ensure 
that  the  overall  allocation  of  Enhanced  Yield 
Investments  to  the  Enhanced  Yield  Fund, 
which  has  the  right  to  Irarrow  up  to  50%  of 
Net  Proceeds  Available  for  Investment,  is 
made  so  that  the  allocation  of  investments 
between  the  Partnerships  remains  as 
constant  as  practicable  throughout  the  term 
of  the  Partnerships  and  so  that  the  portfolio 
investments  made  by  each  Partnership  will 
be  as  similarly  constituted  as  possible. 
Equitable  Capital  will  provide  the 
Independent  General  Partners  with 
information  concerning  the  amount  of  capital 
which  Equitable  Affiliates  have  available  for 
investment  in  order  to  assist  the  Independent 
General  Partners  with  their  review  of  the 
Partnerships'  investments  for  compliance 
with  these  allocation  procedures. 

(iv)  Prior  to  committing  to  a  particular 
investment  that  does  not  meet  the  Guidelines, 
the  Independent  General  Partners  of  a 
Partnership  will  be  required  to  determine  that 
(a)  the  terras  of  the  transaction,  including  the 
consideration  to  be  paid,  are  reasonable  and 
fair  to  the  Limited  Partners  of  the  Partnership 
and  do  not  involve  overreaching  of  the 
Partnership  or  such  Partners  on  the  part  of 
any  person  concerned  and  (b)  the  proposed 


transaction  is  consistent  with  the  interests  of 
the  Limited  Partners  of  the  Partnership  and  is 
consistent  with  the  policy  of  the  Partnership 
as  recited  in  filing  made  by  the  Partnership 
under  the  1S33  Act  its  registration  statements 
and  reports  filed  under  the  Securities 
Exchange  Act  of  1934,  as  amended  and  its 
reports  to  partners. 

(v)  Other  than  as  permitted  pursuant  to  this 
order,  no  Equitable  Affiliate  will  participate 
in  a  transaction  in  which  a  Partnership 
invests  unless  such  participation  is  pennitted 
by  the  1940  Act  or  any  other  separate 
exemption  obtained  thereunder.  Neither 
Partnership  will  invest  in  any  securities 
issued  in  transactions  sponsored  by  any 
Equitable  Affiliate,  including  Donaldson, 
Lufkin  &  lenrette  Securities  Corporation 
("DL)").  a  subsidiary  of  Equitable  Life,  or 
purchase  securities  in  which  0L|  is  action  as 
a  managing  or  lead  underwriter. 

(iv)  If  one  or  more  Equitable  Affiliates 
invests  proportionally  in  securities 
constituting  an  Enhanced  Yield  Investment  in 
a  portfolio  company  in  which  a  Partnership 
also  makes  an  Enhanced  Yield  Investment, 
such  investments  must  be  made  in 
accordance  with  managed  company 
Guideline  1  and  the  terms  of  purchase 
(including  terms  as  to  purchase  price, 
settlement  date,  registration  ri^to,  if  any, 
and  other  rights  provided  to  purchases  of 
such  investments)  will  be  identical. 

(vii)  The  Partnerships  will  participate  in  the 
disposition  of  securities  held  by  them  as 
coinvestments  on  a  proportionate  basis  and 
on  the  same  terms  and  conditions  (a  "lock- 
step"  disposition).  If  a  Partnership  or  any 
Equitable  Affiliate  proposes  to  dispose  of  a 
security  purchased  in  a  coinvestment  by  such 
Partnership  with  an  Equitable  Affiliate,  each 
Partnership  and  any  Equitable  Affiliate 
holding  such  security  tvill  participate  in  the 
disposition  of  such  security  on  a  lock-step 
basis,  unless  the  Independent  General 
Partners  detennine,  after  considering  any 
recommendations  by  Equitable  Capital,  that  a 
Partnership  should  not  participate  in  such 
sale  or  not  participate  on  a  lock-step  basis.  A 
Partnership  may  only  not  participate  on  a 
lock-step  basis  in  the  disposition  of  securities 
to  he  sold  by  an  Equitable  Affiliate  if  the 
Independent  General  Partners  find  that  the 
retention  or  sale,  as  the  case  may  l>e,  of  the 
securities  is  fair  to  the  Partnerahip  and  that 
such  Partnership's  participation  or  choice  not 
to  participate  in  the  sale  is  not  the  result  of 
overreaching  by  Equitable  Capital  or  an 
Equitable  Affiliate.  If  the  Independent 
General  Partners  of  each  Partnership  do  not 
make  such  a  finding,  then  the  Partnerships 
must  participate  in  such  sale  on  the  t>asis  of  a 
lock-step  disposition.  If  at  any  time  the  result 
of  a  proposed  disposition  of  any  portfolio 
security  held  by  a  Partnership  would  be  to 
alter  the  proportionate  holdings  of  each  class 
of  securities  held  by  a  Partnership  and  any 
Equitable  Affiliate,  then  the  Independent 
General  Partners  of  the  Partnership  must 
determine  that  such  a  result  is  fair  to  the 
Partnerahip  and  is  not  the  result  of 
overreaching  by  an  Equitable  AffiUate. 

(viii)  The  Independent  General  Partnere  of 
each  Partaerahip  will  be  provided  quarteriy 
for  review  all  information  concerning 
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coinvettmenU  made  by  the  Partnerships, 
including  invettinentt  made  by  an  Bquitalde 
Affiliate  which  one  or  more  of  the 
Partnerships  declined  to  participate  In,  so 
that  they  may  determine  whether  all 
investments  made  during  the  preceding 
quarter,  including  those  investments  such 
Independent  General  Partners  declined  to 
make,  comply  with  the  conditions  set  forth 
above.  The  Independent  General  Partner*  of 
each  Partnership  will  consider  on  a  quarterly 
basis  the  continuing  appropriateness  of  the 
standards  established  for  investments  by  the 
Partnership.  In  this  regard,  the  Independent 
General  Partners  will  consider  whether  use  of 
such  standards  of  each  Partnership  continues 
to  be  in  the  best  interests  of  the  Partnership 
and  the  Limited  Partners  and  does  not 
involve  overreaching  of  the  Partnership  or  its 
Limited  Partners  on  the  part  of  any  party 
concerned. 

(ix)  Equitable  Capital  has  in  place  and  will 
maintain  the  following  policies  and 
procedures  to  ensure  that  neither  Equitable 
Life  nor  any  subsidiary  of  Equitable  Life 
influences  or  (other  than  the  Institutional 
Fund)  participates  in  the  identification, 
selection,  structuring,  negotiation  or 
documentation  of  any  Enhanced  Yield 
Investment: 

(a)-Equitable  Capital  will  evaluate  each 
proposed  Enhanced  Yield  Investment 
opportunity  to  ascertain  whether  it  may  be  an 
appropriate  investment  for  the  Partnerships. 
If  it  determines  that  a  proposed  investment  is 
appropriate.  Equitable  Capital  will  present 
such  investment  to  the  independent  General 
Partners  of  each  Partnership,  either  certifying 
that  such  investment  meets  the  Guidelines  or, 
if  it  does  not,  seeking  approval  of  such 
investment  by  the  Independent  General 
Partners,  and  the  Independent  General 
Partners  shall  either  approve  or  disapprove 
such  investment  before  Equitable  Capital 
presents  such  proposed  investment  to 
Equitable  Life  or  any  Equitable  subsidiary. 

(b)  No  officer,  director  or  employee  of 
Equitable  Capital  shall  have  the  authority  to 
determine,  and  shall  not  determine,  whether 
or  not  Equitable  Life  or  any  Equitable 
subsidiary  will  invest  in  or  dispose  of  any 
Enhanced  Yield  Investment.  Such 
determinations  on  behalf  of  Equitable  Life 
will  be  made  by  the  Chief  Investment  Officer 
of  Equitable  Life,  or  such  members  of  his  staff 
88  he  may  designate,  and  no  such  person 
shall  be  an  officer,  director  or  employee  of 
Equitable  Capital.  Such  determinations  on 
behalf  of  an  Equitable  subsidiary  will  be 
made  by  an  appropriate  officer  of  such 
subsidiary  who  is  not  an  officer,  director  or 
employee  of  Equitable  Capital 

(c)  No  officer,  director  or  employee  of 
Equitable  Life  or  any  Equitable  subsidiary 
shall  communicate  in  any  manner  with  the 
Independent  General  Partners  of  the 
Partnerships  on  any  matters  pertaining  to 
Enhanced  Yield  Investments  made  by  the 
Partnerships,  including  any  proposed 
investments  in  or  dispositions  of  such 
sectirities.  except  that  this  condition  shall  not 
prohibit  those  officers  of  Equitable  Capital 
who  are  also  officers  of  Equitable  Life  from 
providing  investment  advisory  services  to  the 
Independent  General  Partners  in  compliance 
with  subparagraphs  (a)  and  (b)  of  this 
paragraph  (ix). 


(d)  Equitabtc  Capital  maintains  separate 
boiaks  utd  records  lor  its  own  affairs  and  has 
a  capitalization  and  flaandal  atnicture 
separate  from  BqaiUble  Life  and  other 
Equitable  subaiiUarics. 

(x)  The  Independant  Goieral  Partners  of 
each  Partnenhip  will  maintain  tha  reoofds 
required  by  sactioa  S7(f)(3)  of  the  1040  Act 
and  will  comply  with  section  S7(b)  of  the  1940 
Act  and  each  of  the  Appbcanis  will 
otherwise  maintain  all  records  required  by 
the  liMO  Act. 

AppBcants'  Legal  Analysis  and 
Cooduaions 

1.  The  Applicants  believe  that  the 
Partnership's  operating  policies,  in 
confunction  with  the  structure  of  their 
management  arrangements,  support  the 
issuance  of  the  Order  requested  herein. 
In  particular,  the  Applicants  believe  that 
the  proposed  terms  and  conditions 
applicable  to  the  operations  of  each 
Partnership  goverx^ng  the  allocation  of 
investment  opportunities  between  the 
l^artners  and  the  Equitable  Affiliates 
and  the  disposition  of  investments  held 
by  such  entities  are  consistent  with 
policies  underlying  the  1940  Act  and 
Rule  17d-l  thereunder.  Moreover,  the 
Applicants  beUeve  that  the  relief 
requested  is  consistent  in  all  material 
respects  with  that  granted  by  the  SEC  In 
the  Matter  ofML-Lee  Acquisition  Fund. 
LP.  et  al.  (Investment  Company  Act 
Release  No.  16001.  September  23. 1967.) 
Pmlher,  the  Applicants  submit  that  the 
terms  of  requested  relief  are  consistent 
with  the  standards  enumerated  in 
section  6(c)  of  the  1940  Act 

Apfrficants'  CoikBtioiis 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditions: 

1.  Applicants  imdertake  that  no 
changes  wrill  be  made  in  the  Guidelines 
or  the  Conditions  until  an  amendment  of 
such  order  is  obtained  from  the 
Commission. 

2.  Under  each  Partnership  Agreement, 
a  Partnership  is  authorized  to  make  in- 
kind  distributions  of  portfolio  securities 
to  its  Partners.  Applicants  agree  not  to 
make  any  in-kind  distributions  of 
securities  to  Partners  of  a  Partnership 
until  such  Partnership  has  either 
obtained  a  no-action  letter  from  the  staff 
of  the  SEC  or.  alternatively,  has 
obtained  an  order  pursuant  to  section 
20eA  of  the  Advisers  Act  permitting 
such  distribution. 

3.  AppUcants  imdertake  that,  at  the 
end  of  the  first  three-year  period  from 
the  date  of  the  final  closing  of  the  sale  of 
Units  in  a  Partnership,  at  least  15%  of 
such  Partnership's  capital  invested  in 
Enhanced  Yield  Investments  must  be 
invested  in  transactions  in  which  either 
no  Equitable  Affiliate  has  participated 


or  unaffiliated  institutional  investors 
have  purchased  a  majority  of  the 
securities  oonstltating  such  Enhanced 
Yield  Investments. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
autliority. 
lanalbaa  G.  Kats. 
Secretary. 

(FR  Doc  a»-16S33  Piled  7-21-88;  8:45  am] 
BKiMO  cooc  sei».«i-«i 


SMAU.  BUSINESS  AIHIINISTRATION 

Reporting  and  Racordkeapino 
Raquiramanta  Under  0MB  Review 

action:  Notice  of  reporting 
requirements  submitted  for  review. 


f.  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Fedetal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATt:  Comments  should  be  submitted 
on  or  before  August  22. 1968.  If  you 
intend  to  conmient  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83),  supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 
Fon  RifiTNeR  iwroiniATiow  contact: 

Agency  Clearance  Officer.  William 
Cline,  Small  Business  Administration. 
1441  L  Street.  NW..  Room  20a 
Washington.  DC  20418.  Telephone  (202) 
e53-853& 

OMB  Reviewer  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Telephone:  (202)  395-734a 

Title:  /4>plication  for  Section.  502/ 
503/504  Loan. 

Form  Nos.:  SBA  Form  1244. 

Frequency:  One  for  each  loan  closed. 

Description  of  Respondents  Used  to 
allow  SBA  Loan  Officers  to  make 
eligibility  and  credit  determinations  for 
small  businesses  apply  for  financial 
assistance. 

Annual  Responses:  1.200. 

Annual  Burden  Hours:  3,000. 

Title:  13  CFR  112.9  of  SBA's 
Nondiscrimination  Rules  and 


Regulations,  "Notice  to  New 
Borrowers". 

Form  Nos.:  SBA  Form  793. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Companies  are  required  to  keep  records 
in  order  for  SBA  to  determine  the 
compliance  status  of  the  recipient. 

Annual  Responses:  135,000. 

Annual  Burden  Hours:  11.250. 
EUzabathZak, 

Deputy  Director,  Office  of  Administrative 
Services. 

(FR  Doc.  88-16520  Filed  7-21  -dS;  8:45  am] 
BiujNQ  CODE  saas-oi-M 


lUcenae  Na  09/0»-0324] 

Soutliweat  Ventura  Corp.;  Ucense 
Surrender 

Notice  is  hereby  given  that  Southwest 
Venture  Corporation  (SVC),  5220 
Wilshire  Boulevard,  Los  Angeles. 
California  90038.  has  surrendered  its 
license  to  operate  as  a  small  business 
investment  company  tmder  section 
301(c)  the  Small  Business  Investment 
Act  of  1958,  ai  amended  (the  Act).  SVC 
was  licensed  by  the  Small  Business 
Administration  on  January  27, 1987. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereimder,  the  surrender    - 
of  the  license  was  accepted  on  Jime  23, 
1988,  and,  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  50.011,  Small  Business 
Investment  Companies). 

Dated:  fuly  18, 1988. 
Robert  G.  UnabefTy, 
Deputy  Associate  Administrator  for 
Investment 

(FR  Doc.  88-16521  Filed  7-21-88: 8:45  am] 
HUJNO  coos  sais-«i-« 


Region  VI  Advlaory  CotincU;  Pul>Uc 
Meeting 

The  U.S.  Small  Business 
Administration,  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  San  Antonio,  Texas,  will  hold  a 
public  meeting  at  9.-00  a.m.  on  Tuesday, 
August  16, 1988,  at  die  North  Star 
Executive  Center,  7400  Blanco  Road, 
Suite  200,  San  Antonio,  Texas,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  presenL 

For  further  information,  write  or  call 
Jidio  G.  Perez,  District  Director,  U.S. 
Small  Business  Administration,  North 
Star  Executive  Center,  7400  Blanco  Rd., 


Suite  200,  San  Antonio,  Texas,  (512)  229- 

4501. 

July  18, 1088. 

Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
(FR  Doc.  8ft-16522  Filed  7-21-88: 8:45  am] 

BtLUNQ  CODE  Se2S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  Ttie  Secretary 

[Order  88-7-281 

Fitneee  Determination  of  Florida  Air 
Tranaport,  Inc. 

agency:  Department  of  Transportation. 
action:  Notice  of  commuter  Air  carrier 
fitness  determination  order  to  show 
cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find 
Florida  Air  Transport.  In&,  fiL  willing, 
and  able  to  provide  commuter  air 
service  under  section  419(c)(2)  of  the 
Federal  Aviation  Act 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Room  &42a  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  dian  August  3, 
1988. 

FOR  FURTNER  information  CONTACT 
Ms.  Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-fi6,  Room  6420),  U.S. 
Department  of  Transportation,  400 
Sevendi  Street,  SW.,  Washington,  DC 
20590.  (202)  366-2340. 

Dated:  July  19, 1988. 
Matthew  V.  Scocozza, 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  88-16572  Filed  7-21-88;  8:45  am] 

BtLLMG  CODE  4S10-e^4l 

Federal  Aviation  Administration 

Noiae  Exposure  Map  Notice;  Receipt 
of  Noise  Compatit>lllty  Program  and 
Request  for  Revtete;  AmariHo 
International  Airport,  Amarillo,  TX 

agency:  Federal  Aviation 

Administration,  DOT. 

action;  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of  Amarillo, 


Texas,  for  AmarUto  International 
Airport  imder  the  provisions  of  Title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Amarillo 
International  Airport  under  Part  150  in 
conjunction  with  the  noise  exposure 
map,  and  that  this  program  ivill  be 
approved  or  disapproved  on  or  before 
January  3, 1989. 

dates:  The  effective  date  of  the  FAA's 
determination  on  the  noise  exposure 
maps  and  of  the  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  July  7, 1988.  The  public  comment 
period  ends  August  15. 1988. 


FOR  FURTHER  WyORMATION  CONTACT: 

Donald  C.  Harris,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  Texas 
76193-0611,  (817)  624-5609. 

Comments  on  the  proposed  noise 
compatibility  programs  shoidd  also  be 
submitted  to  the  above  office. 


SUPFLEMENTARV  INFORMATION:  TUs 

notice  annoimces  tliat  the  FAA  finds 
that  the  noise  exposure  maps  sulmutted 
for  Amarillo  International  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective  Jidy  7, 
1988.  Further,  the  FAA  is  reviewing  a 
proposed  noise  compatibility  program 
for  that  airport  whidi  will  be  approved 
or  disapproved  on  or  before  January  3, 
1989. 

This  notice  also  annoimces  the 
availability  of  this  program  for  public 
review  and  comment 

Under  section  103  of  Tide  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  reqiurements  of  the  Federal 
Aviation  Regulations  (FAR),  Part  isa 
promulgated  pursuant  to  Tide  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
for^  the  measures  the  operator  has 
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taken  or  propowt  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  dty  of  Amarillo  submitted  to  the 
PAA  on  November  16, 1987,  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  Amarillo  International 
Airport  FAR  Part  ISO  Noise  Exposure 
and  Land  Use  Compatibility  Plan 
(December  24, 1086).  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  dty  of 
Amarillo,  Texas.  The  specific  maps 
under  consideration  are  the  existing 
conditions  Noise  Exposure  Map  (Figure 
12,  page  35)  and  the  5-year  forecast 
Noise  Exposiu«  Map  (Figure  22,  page  73) 
in  the  submission.  The  FAA  has 
determined  that  these  maps  for  Amarillo 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  July  7, 
1988.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  isa  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  throu^  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 


responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
who  submitted  those  maps,  or  with 
those  public  agendes  and  planning 
agendes  with  whom  consultation  is 
required  under  section  103  of  the  Act. 
The  PAA  has  relied  on  the  certification 
by  the  airport  operator,  under  i  150.21  of 
FAR  Part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Amarillo  International  Airport  also 
effective  on  November  16, 1967. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  January  3, 1989. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  8 150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
spedfic  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 

Independence  Avenue  SW,  Room  617. 

Washington,  DC  20501 
Department  of  Transportation,  Federal 

Aviation  Administration,  ATTN: 

Donald  C.  Harris,  4400  Blue  Mound 

Road.  Fort  Worth,  TX  76103-0611 
Mr.  William  W.  Wilson.  Airport 

Manager.  Amarillo  International 

Airport  10801  Airport  Boulevard. 

Amarillo,  TX  70111 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  "FOR  FUfrnmi  i 

COffTACT". 


Issued  in  Part  Worth.  Texas,  July  7. 18881 
Don  P.  Watson. 

Acting  Regional  Adminittrator,  ASW-1. 
[PR  Doc  88-ie5M  Ftled  7-21-88: 8:45  am] 


ISummary  NoUea  No.  PE-4*-2tl 

P«tition  for  ExwnpMon;  Summary  of 
ralUkma  n«c«l¥>d:  Dlaooiltlona  of 


AQOICV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  receiveid  and  of  dispositions 
of  prior  petitions. 


r.  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
partidpation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  siunmary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATl:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  August  11, 1088. 
ADOmtt:  Send  comments  on  any 
petition  in  tripicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10). 
Petition  Docket  No.  — ,  800 
Independence  Avenue  SW., 
Washington,  DC  20591. 
FOR  RIRTHCR  INFORMA-nON  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washtaigton.  DC  20501:  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  S  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

lamed  in  WMkington.  OC,  on  July  19, 1988. 
D«iiaeD.HaB. 
Manager,  Program  Management  Staff. 
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Petitions  for  Exemption 


Doctet 
No. 


25605 


24763 


25624 


25631 


25638 


017MM 


AfMfMlight,  Inc.. 


General  Electric  Co . 


Douglas  Aircratt  Company.. 


SimuRrte  Training  Intefnatiorvi.. 


Fncher  Brothers  Aviation,  Inc..  dba  Midway 
Conimuler  Airlines. 


Falcon  Jel  Corporation.. 


Regulations  affected 


14  CFR  135.89(b)(3).. 


SFAR  27.  Section  9b  and  40  CFR  87.21 . 


14  CFR  121.411  and  121.413  and  Part  121. 

Appendix  H. 


14  CFR  135.63(a)(4);  135.303;  135.323(a)(1); 
13S.337^)(2).  (a)(3),  and  (b)(2);  and 
135.339(a)(2)  and  (c)(1). 


14  CFR  135.429(a)  and  135.435. 


14CFR2S.813(e). 


Oescflption  ofretef  sougtH 


To  aliow  petitioner  to  operate  pressurized  )et  aircraft  erv 
gaged  in  cargo  operations  twtween  35.000  and  41,000 
MSL  without  requiring  one  pilot  at  the  controls  to  wear  an 
oxygen  mask. 

To  amend  Exemption  No.  4594  by  extending  ttw  temwiation 
date  from  April  1.  1988.  to  December  31.  1988.  Exemption 
No.  4594  prooided  relief  from  ttte  requiramenls  of  40  CFR 
87.21(d)  to  the  extent  necessary  to  permit  General  Electric 
to  manufacture  one  huTKlred  and  ten  (110)  CF34  engines 
under  Type  Certificate  E15NE  after  December  31.  1985. 
and  before  April  1.  1968.  No  addttional  exempt  engines 
are  requested. 

To  allow  petitior>er  and  any  Pan  121  certificate  holder  wfio 
contracts  with  petitioner  for  training  to  use  certain  of 
petitioner's  instructor  pilots  and,  if  appropriate,  flight  engi- 
neer instnjctors  lo  train  the  iniM  cadre  of  pilots  and  fkgfil 
engineers  and  also  to  train  lite  certificate  fnUer's  airmen 
in  initial,  upgrade,  transition,  differences,  and  recurrent 
training  writhout  petitioner's  instructors  meeting  all  of  the 
training  requirements  of  Subpart  N  and  employmenl  re- 
qiarements  ot  Part  121.  Appendix  H. 

To  Mow  clients  of  peMoner's  inskuctofs  and  check  airmen 
wfK)  do  not  fully  meet  the  oertillcala  holder's  training  and 
checking  requirements  for  operations  corxlucted  under 
Part  135. 

To  alkTW  petitioner  to  use  components,  parts,  and  accesso- 
ries reptairad,  overfiauled.  or  cthanme  maintained  by  for- 
eign original  equipment  martufacturers  on  its  German-built 
DO228-201  /202  aircraft. 

To  allow  petitioner  to  install  a  latchable  sliding  door  which 
can  be  stored  in  a  caliin  partition  during  takeoffs,  landings, 
and  emergefx;y  conditions. 


Petitions  for  Exemptkm 


Docket 
No.. 


23455 


25252 


25506 


25614 


25522 


2S615 


Petitioner 


Reeve  Aleutian  Ainvays,  Itk.. 


North  American  Training  Group . 


Skyworld  AMnes.. 


Texas  American  Oew  Training,  hw.. 


Resort  Air  Inc.  d.b.a.  Trans  Worid  Express.. 


Rosonbakn  Aviation,  Inc. . 


Regulations  affected 


14  CFR  121.574(a)(1).  (3).  and  (4).. 


14  CFR  61.63(d)(2)  and  (3).  61  157(dK1), 
and  121.407(a)(l)(i). 


14  CFR  121.391(a)  and  (e) . 


14  CFR  61.157(d)(1)  and  (2)  and  Part  61. 
Appendix  A. 


14  CFR  121.411  and  121.413.. 


14  CFR  121.371(a)  and  121.378.. 


Description  of  reief  sough*.  diapoaiHon 


To  extend  Exemption  No.  4692  tfiat  aSows  petitioner  to  cany 
and  operate  aboard  petitioner's  aacraft  certain  oxygen 
storage,  generating,  and  dnpensing  equipment  kx  medical 
use  by  patierrts  requiring  emergency  medical  attention. 
Grant,  My  13,  1988,  ExempHon  No.  4692A. 

To  aUow  petitioner's  students,  wtio  are  applicants  tor  a  type 
rating  to  be  added  to  any  grade  of  pikM  certTicate  in 
Boeing  727.  737.  and  747  and  DteDonnaH  Douglas  OC-8. 
OC-9.  arxj  DC-10  aircraft  to  complete  a  portion  of  that 
practical  test  In  an  airplane  simulator.  Gmrt,  July  11, 
1988,  Exemption  No.  4959. 

To  aHow  petitiorMr  to  board  passengers  with  three  fkgltt 
attendante  on  board  its  B-707  airplane  while  the  tourttt 
Wght  attendant  supervises  boarding  from  eitfier  a  position 
on  the  ramp  or  inside  a  terminal  buiding.  Denial,  July  15. 
1988.  Exemption  No.  4960. 

To  aHow  pelitnnar  to  use  the  FAA  approved  wsual  mn»ta- 
tors  to  meet  certain  kaining  and  tasting  requirements  of 
the  FAR  without  being  a  Part  121  certificate  holder.  Partial 
Grant  July  11.  1988.  ExempHon  No.  4958. 

To  aHow  petilionar  to  uHiaa  quaWSsd  Aarospatioln  pitots  tor 
the  training  of  a  selected  number  of  patHtoner's  crewmem- 
bars  in  the  ATR  42-type  aircratt  in  Toutouse,  Franca,  and 
SL  Louis.  Missouri.  Grant,  July  7,  1988.  Ejieniplion  Mo. 
4957. 

To  amend  Examplion  Na  4748A  that  atows  ftmanm  to 
uWze  ScandHiavian  Airlines  System  (SAS)  to  perform  a 
complete  airframe  overhaul  (C  and  D  cftecks)  at  the  SAS 
overiMul  facMas  at  Stockholm  (Artanda)  and  Slockhalm- 
Bromma  (Linta),  Sweden.  Thts  amendment  woiM  add 
pebttoner's  DC-6-63  aircraft  Registralion  Na  r4921F, 
Serial  No.  46145.  to  the  emnpton.  Qrent.  July  8,  1988, 
Exemption  No.  4748B. 


(PR  Doc  86-16573  Piled  7-21-88;  8:45  am] 


27792 


Federal  Regbtw  /  Vol.  53.  No.  141  /  Friday.  July  22.  1968  /  Notices 


Federal  Register  /  Vol.  53.  No.  141  /  Friday.  July  22.  1988  /  Notices 


27793 


Itaritinie  Administration 

CtMMige  of  Name  of  Approved  Tnietee 

Notice  is  hereby  given  that  effective 
June  6, 1987.  InterFirst  Bank  Dallas. 
N.A..  Dallas.  Texas,  changed  its  name  to 
First  RepublicBank  Dallas,  N.A. 

Dated:  July  18. 1968. 

By  Order  of  the  Maritime  Adminltlralor. 
lames  E.  Saari, 
Secretary. 
[FR  Doc  88-16S71  Piled  7-21-88;  8:45  am) 

aiLUNO  CODE  MW-tt-M 


National  HIgliway  Traffic  Safety 
Administration 

(Oodcal  No.  TB4-01:  NoUo*  IS] 

Paeeenger  Motor  Vehicle  Theft  Data 
for  19*7;  Request  for  Comments 

AOCNCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Request  for  comments. 


;  This  notice  seeks  public 
comment  regarding  data  on  passenger 
motor  vehicle  thefts  that  occurred  in 
1987.  These  data  were  based  on 
information  provided  to  this  agency  by 
the  National  Crime  Information  Center 
(NCIC).  These  1987  theft  data  indicate 
that  vehicle  thefts  in  1987  increased 
above  the  1983/1984  level.  Of  the  165 
lines  sold  in  the  United  States  during 
1987. 112  of  the  lines  had  theft  rates  that 
exceeded  the  median  theft  rate  for  1983/ 
1984. 

To  address  the  potential  problem  of 
multiple  counting  of  the  same  vehicle 
theft,  this  notice  uses  the  same  approach 
adopted  by  the  agency  for  the  final 
calculation  of  1983/1984  theft  rates.  That 
is.  once  a  vehicle  has  been  reported  as 
stolen,  any  reported  thefts  of  the  same 
vehicle  within  seven  calendar  days  of 
the  first  report  were  not  counted  as 
additional  thefts  of  that  vehicle. 

DATE:  All  comments  on  this  notice  must 
be  received  by  NHTSA  not  later  than 
September  8, 1988. 

ADoncss:  Comments  should  refer  to 
Docket  No.  T84-01:  Notice  16.  and  be 
submitted  to:  Docket  Section.  NHTSA. 
Room  5109. 400  Seventh  Street.  SW., 
Washington,  DC  20S90  (202  368-4949]. 

FON  nmTHtll  mfONMATION  CONTACT 

Ms.  Barbara  Kurtz,  Office  of  Maiket 

Incentives.  NHTSA,  400  Seventh  Street, 

SW..  Washington.  DC  20590  (202  368- 

4808). 

SU^nSMlNTARV  iNfOWMATlON;  Pursuant 

to  Title  VI  of  the  Motor  Vehicle 


Information  and  Cost  Savings  Act  (the 
Cost  Savings  Act  15  U.&C.  2021  et  seg.), 
NHTSA  promulgated  a  motor  vehicle 
theft  prevention  standaid  applicable  to 
high-theft  car  lines.  Section  e03(aHl)  of 
the  Cost  Savings  Act  (15  U.S.C 
2023(a)(1))  spedfies  that  tiiree  types  of 
car  lines  are  high  thefl  lines  widiin  the 
meaning  of  Title  VI.  These  three  types 
are: 

(1)  Existing  lines  that  had  a  theft  rate 
exceeding  the  median  theft  rate  in  1963 
and  1984: 

(2)  New  lines  that  are  likely  to  have  a 
theft  rate  exceeding  the  1983-84  median 
theft  rate;  and 

(3)  Lines  with  theft  rates  below  the 
1983-84  median  theft  rate,  but  which 
have  a  majority  of  major  parts 
interchangeable  with  lines  whose  theft 
rates  exceeded  or  are  likely  to  exceed 
the  median  theft  rate. 

Section  603(b)  of  tiie  Cost  Savings  Act 
explains  how  the  agency  is  to  determine 
whether  existing  lines  had  a  theft  rate 
that  exceeded  the  1983-84  median  theft 
rate.  Section  603(b)(3)  direcU  NHSTA  to 

obtain  from  the  moat  reliable  source  or 
■ourcei  accurate  and  timely  tliefl  and 
recovery  data  and  publish  such  data  for 
review  and  comment  To  ti>e  greatest  extent 
possible,  the  (NHTSA)  shall  utilize  theft  data 
reported  by  Federal.  State,  or  local  police. 
After  sucti  publication  and  opportunity  for 
comment,  the  (NHTSA)  shall  utilize  the  theft 
data  to  determine  the  median  theft  rate  under 
thia  subsection. 

In  accordance  with  this  statutory 
directive.  NHTSA  published  a  final 
notice  on  November  12. 1985.  setting 
forth  Uie  1983-1984  tiieft  data:  SO  FR 
46666.  Based  on  tiiose  data,  NHTSA 
calculated  the  median  theft  rate  for 
purposes  of  TiUe  VI  as  3.2712  thefts  per 
1000  vehicles  produced. 

Section  603(b)  provides  tiiat  NHTSA 
shall  publish  theft  data  for  review  and 
comment  "immediately  upon  enactment 
of  this  titie,  and  periodically  thereafter. " 
(Emphasis  added)  These  updated 
publications  of  theft  data  do  not  affect 
the  determination  of  which  car  lines  are 
subject  to  the  theft  prevention  standard. 
According  to  section  603,  these  periodic 
publications  of  updated  theft  data  are 
not  to  be  used  by  the  agency  to  calculate 
an  updated  median  theft  rate,  or  to 
determine  whether  new  lines  are  likely 
to  be  high  theft  lines,  because  such  lines 
are  likely  to  have  theft  rates  exceeding 
some  updated  theft  rate. 

The  agency  believes  that  the  reason 
for  its  being  directed  to  periodically 
publish  updated  theft  data  was  to 
inform  the  public  particularly  law 
enforcement  groups,  automobile 
manufacturers,  and  Congress,  of  the 
extent  of  the  vehicle  theft  problem  and 


the  impact  if  any,  on  vehicle  thefts  as  a 
result  of  the  Federal  motor  vehicle  theft 
prevention  standard.  To  carry  out  this 
purpose,  this  notice  sets  forth  the  theft 
rates  for  the  185  lines  of  passenger 
motor  vehicles  sold  in  the  United  States 
for  tiie  1987  model  year.  NHTSA 
calculated  these  theft  rates  based  on 
information  provided  by  the  NCIC 

These  1967  theft  data  show  an 
increase  in  vehicle  thefts  above  the 
levels  experienced  in  1983-1984. 
According  to  the  Uniform  Crime  Reports 
published  by  the  FBL  the  median  motor 
vehicle  theft  rate  in  1987  increased  28.8 
percent  as  compared  with  1984.  This 
increase  in  thefts  is  reflected  in  the  1987 
tiieft  rates.  For  1983/1984,  tiie  median 
tiieft  rate  was  3.2712  tiiefts  per  1000 
vehicles  produced.  Exactiy  SO  percent  of 
the  lines  exceeded  this  theft  rate.  For 
1987. 112  of  tiie  185  lines,  or  67.9  percent 
exceeded  3.2712  thefts  per  1000  vehicles 
produced. 

In  calculating  the  1987  theft  data,  the 
agency  foUowMl  the  same  approach  it 
used  in  calculating  tiie  1983-1984 
median  theft  rate  for  limiting  the 
possibility  of  multiple  countings  of  the 
same  vehicle  theft  NHTSA  became 
aware  of  the  possibility  that  multiple 
countings  of  a  single  theft  could  arise  if 
a  law  enforcement  agency  computer 
operator  followed  incorrect  data  entry 
procedures  after  getting  further 
information  about  a  vehicle  already 
reported  as  stolen.  Operators  are 
supposed  to  revise  an  existing  theft  data 
entry  to  reflect  new  or  additional  data 
about  tiie  theft  but  tiiey  sometimes 
cancel  the  original  theft  entry  and  enter 
a  new  theft  report  The  result  of  such 
actions  would  be  that  one  actual  theft 
reported  to  NCIC  would  be  entered  into 
the  system  more  than  once.  To  address 
tills  situation  for  tiie  1983-1984  theft 
data  calculations.  NHTSA  excluded  all 
duplicate  vehicle  identification  numbers 
(VINs)  of  stolen  vehicles  reported  within 
seven  calendar  days  of  each  other.  This 
approach  takes  into  account  the 
possibility  tiiat  a  vehicle  might  actually 
be  stolen  more  than  once  during  a 
particular  calendar  year,  but  that  it  is 
highly  unlikely  to  be  stolen  more  than 
once  in  a  week. 

Interested  persons  are  invited  to 
submit  comments  on  these  data.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  lengtii.  (49  CFR  553.21) 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 


commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
ptirportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
bom  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 


information  regulation.  (49  CFR  Rart 
512). 

All  comments  recieved  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
data  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered  before 
publication  of  the  final  1967  theft  data. 
Comments  on  this  notice  will  be 
available  for  inspection  in  the  docket 
The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 


date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  dockets  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  l>y 
mail. 

Authority:  15  U.S.C.  2023;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501 A 

Issued  on:  July  15.  ISSa 
BanyFairioa. 
Associate  Administrator  for  Rulemaking. 


MoDEt  Year  1987  Theft  Rates  for  Carunes  Produced  m  Calendar  Year  1987 


Manufacturer 


1  General  Motors.. 

2  Gefwral  Motors.. 

3  General  Molars- 

4  Toyota 

5  General  MotafB- 

S  MllSUtN8hi„.„«... 

7  Ferrari 

S  Mteubishi.. 

9  General  M(Sars„. 

10  General  Mala»a... 

11  General  Motors... 

12  Porsctte 

13  ClvyslerCoip 

14  Ctvyaiar  Corp 

15  General  Molars-, 

16  Toyota 

17  General  Motors-. 
IS  VoHiatvagen 

19  General  Molors.- 

20  Toyota 

21  Lotua 

22  General  Motors- 

23  MMsutMN 

24  Ctvysier  Corp 

25  General  Motors- 

26  General  Motors... 

27  VoliSKrageru 

28  Mitsubishi 

29  Mazda 

30  Ctwyaler  Corp 

31  Ford  Motor  Co.- 

32  Honda 

33  Mitsubishi 

34  Hyundai 

35  Isuzu. 

36  General  Motors... 

37  General  Motors- 

38  Ford  Motor  Co..- 

39  IsuzuL. 

40  Mazda 

41  General  Motora- 

42  General  Motors.. 

43  Ctiryaler  Corp 

44  Masan 

45  ChryrierCorp 

46  Mszda 

47  Chryster  Corp 

48  Toyola 

49  Masan 

so  Ford  Motor  Co- 
st  YUQO- 

52  Chryslar  Corp 

53  Fonl  Motor  Co..- 

54  Porsche 


n"N"ilia<^  FirelMrd ..— . 

ChOMoM  Camaio 

CheMoM  Monle  Carlo. 
MR2. 


Buick  Regal- 

Starion 

Momtel 

Mirage.. 


Pontiac  Roro  - _ -. 

OMemobiia  Cuttass  Supreme . 

Chewolat  Dorotta/Cofsica 

911. 


Chiysior  New  Yorliar  „ 

Chrysler  Conquest . 

Pontiac  Grand  Prte 

Corona/Corolla  Sport . 

ChevroM  Conwtte 

CatMolet.. 


Cadttac  Seville. 

Cressida 

Esprit- 


CadSac  Fleetiwood  Brougham  <RWO).. 

Cordia 

Chrsyler  l.ebaron/To«M)  A  Counfty.. 

Chevrolet  Nova 

Chevrolet  Spectrum. 

Sdrocco 

Tredia 

626. 


Thefl8l9e7 


Dodge  Lancer.. 


Lincoln  Town  Car. 

Prelude 

Galant 

Excel 

l-Mark 

Buick  Riviera- 


Oktemobile  Toronado. 

Ford  Mustang 

hnputse 

323. 


Pontiac  Sunbird 

CadiMac  OeViHe  (FWD). 

Plymouth  Caravelle 

300ZX 

Lebaron  GTS — 

RX-7.. 

Dodge  Coit/CoH  Vista. 

Supra 

200  SX 


Ford  Thunderbird . 
GY/GVX. 


Plymouth  Colt/Colt  Vista- 
Mercury  Topaz 

928 


^424 
3.333 

1.516 
381 
910 
100 
2 
357 
563 

1.338 
186 
104 
747 
160 
176 

1.851 
278 
16S 
168 
Z7S 
3 
522 
SB 
489 

1,187 
734 

as 

57 
648 
193 

537 
397 

93 

1.582 

187 

93 

90 
864 

12 
490 
540 
970 

OCA 
CSV 

203 
227 
297 
326 
217 
201 
660 
193 
209 
395 
12 


Production 

(Mtgr-s) 

1967 


80.414 
128,056 
74.738 
19.782 
61.650 
6.845 
147 
27.879 
44.376 
114.013 
16.109 
9.047 
68.106 
15.014 
16.543 
175.011 
29.021 
17.268 
18.175 
31.828 
350 
61.733 
4.801 
60.243 
147,106 
91.730 
8315 
7.290 
85.385 
26.521 
74.171 
56JS7 
13.126 
231.561 
26.804 
14,566 
14.272 
140.661 
1.937 
79.134 
87.251 
157,374 
42,447 
33.981 
38.790 
50,924 
57.799 
38.936 
36.116 
122.339 
35.000 
52.836 
72.911 
2.223  I 


TbaNitta 
(Swtts/ 

producQ 
(1987) 

(1.000*4 


30.1440 

a&JOKn 

20.2839 

19.2599 

14.7SSS 

14j8002 

13.6064 

12J063 

124870 

11.7366 

11.5463 

11.4865 

10.9682 

10.6567 

10.6369 

10.5765 

9.5783 

9.5552 

9.2435 

8.6402 

8.5714 

8.4568 

8.1233 

8.1171 

8.0891 

8.0017 

7.8276 

7.8189 

7.5882 

7^773 

7.2400 

7.1078 

7.0852 

6S754 

6.4922 

6.3760 

6J061 

6.2846 

6.1951 

6.1920 

6.1890 

6.1837 

6.1017 

5.9739 

5.8520 

5.6322 

5.6748 

5.5732 

5.5654 

5.5583 

5.5143 

5.4698 

5.4176 

5.3981 
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Manulaclurar 


56  Gwwal  Motor*... 

56  Chiyitar  Corp 

57  Qontral  Motors... 


58  AMC/Rwwull 

58  Chrytlar  Corp. 

eo  Gwwral  Motors... 

61  Gorwnl  Motors... 

62  Clwyslar  Corp 

63  Toyota 

64  Ford  Motor  Co.. 
65 

66  Ctwyslar  Corp 

67  Ford  Motor  Co.... 

68  Gwwrsl  Motors... 
66  Ford  Motor  Co.... 

70  SuzuM 

71  VotUMMigan.. 

72  QonorsI  Motors... 

73  Qonoral  Motors... 

74  AHa  Romoo.. 
7$  Ctwyslar  Corp 

76  Ganaral  Motors.. 

77  TVR. 

78  Ford  Motor  Co.... 

79  Ganaral  Motors... 
80 
81 


82  Chrysiar  Corp 

83  Ford  Motor  Co.... 

84  Qanaral  Motors... 

85  Nisi 

86  Chrysiar  Corp 

87  BMW 

88  Qartaral  Motors... 

89  Marcadas  Darg . 

90  Vol 

91  Ganaral  Motors.. 

92  Ganaral  Motors.. 

93  Qanarri  Motors.. 

94  Qanaral  Motors.. 

95  Ganaral  Motors.. 

96  Peugaot 

97  Marcada»-Benz 

98  kilaroades-Ben^ 

99  General  Motors 

100  General  Motors . 

101  BMW.. 

102  Nissan.. 

103  Beftona 

104  Nissan 

105  General  Motoo> 

106  General  Motors . 

107  BMW 

106  Qanaral  Motors. 

109  Ferr«i 

1 10  Ford  Motor  Co.. 

111  General  Motors. 

112  Chrysler  Corp 

113  AHa  Romeo 

114  BMW., 
lis  Honda/ Acura 

116  Ford  Motor  Co... 

117  ToyoU 

118  Mercedes-Berg. 

119  Honda-Acura 

120  Subanj 

121  Audi.. 

122  Ctvysler  Corp. 

123  Ford  Motor  Co... 

124  Volwo...» 

125  Honda 

126  Chrysiar  Corp 

127  Ford  Motor  Co... 

128  Honda 

129  Ford  Motor  Co... 

130  Marcedaa-Banz. 


Make/Modal  (Una) 


Pontiac  6000.. 


OodBa600 

OtdsmoUa  98  Regency.. 
ANanca/Enoora.. 
Dodge  Aflaa.. 


Chavrolat  Iwpala/Cuwtoa.. 
Bulcl(  Elactra.. 


Laaar/Oaytona- 

CaNca „ 

MarcunrLym.... 


Dodge  Sh«low 

Mercury  Cougar 

PadWac  Qmarron.. 

Ford  Tampo...«.».. 

Forsa... 

Jella.... 

Otdamobila  Cuatom  Oruiaar  Wagott.. 

Chavrdat  CavaHar,... 

Spider  Velooe  2000. 


Pfyinoutti  Rslittnt. 

Bulcfc  LeSabre/Eledra  Estate  Wagon . 

2801 

Lincoln  MarliVN. 


Oldsmotiile  CuOaaa  Oara/Cnuaar  (FWO). 
Buick  Skylark/Someraet 


Chrysiar  FWh  Avanua/Naa^port.. 
Ford  Eacort 


Chaviolet  Ctwvatto.. 
Sentra 


flfc— nil  ^ii   II      il ■  n  II 

riyiimum  iiuiiami« 

6.. 

Chewroial  CalaMty . 

S60SL 

QoN/QTI. 
CadMc  Eldorado.. 


OldsmoNeCaWs. 

Pontiac  Pwiaianne/Satwl  S/W.. 

OklsmoMa  Delta  88  Royale 

505 ;.„.,: 

560SEL , 

190O/E 

Buick  Century .. 

Pontiac  T1000. 

7. 

Pulsar.... 

X-1/9.... 

Stanza... 


Butck  LeSabre 

Pontiac  Grand  AM . 
5. 

Buick  Skytiawk 

328 

Mercury  Grand  Manyjla.. 
Chevrolet  Sprint . 
PtynxxJth  Turismo . 
MNano.. 

3 

Integra . 
Ford  Taurus. 

Camry __ 

420SEL 

Legend  

Subaru. 

4000/Quattro 

Plymouth  Sundance.. 


Ljncom  uononemaf .. 

74o/7ea.. 

CMC 

Dodge  Oiptomat . 


Ford  Crown  VIclorta.. 

Accord «... 


MariwrXR4Tt. 
300E 


Thefts  1967 


747 
212 
410 
160 
497 
916 
413 
161 
451 
192 
872 
381 
471 

68 
1.103 

21 
351 

77 
1.437 

14 
467 

53 
1 

65 

1.198 

331 

60 

414 

1.630 

ISO 

1.568 

460 

14 
1,375 

54 
218 

68 
423 
399 

45 
576 

30 

28 

79 
618 

20 
9 
229 
7 
393 
486 
776 

51 
140 
2 
412 
207 
126 

19 

218 

181 

1.015 

496 

50 
128 
157 

41 
202 

40 
143 
631 

72 
225 
770 

16 

43 


^         -*      -  -«  -    - 

nooucDon 
(Mto-s) 


136.516 
40388 
78,335 
30,807 
99.043 

184.570 
83J13 
32.640 
93.127 
40.036 

183.910 
81.012 

100,584 
14,560 

240,086 

4.567 

77.086 

16,954 

316.478 
3.090 

103.795 

11,808 

225 

14.768 

274.332 
76,125 
13,872 
96.686 

383.244 
35.448 

378.046 

113,526 
3,412 

34^7^8 

13375 

56,8»4 

17.452 

111,386 

107,029 

12.111 

155.098 

8.128 

7.801 

22.018 

172,911 

5,628 

2,541 

65,374 

2,000 

113.596 

141,529 

226.453 

15.035 

41.511 

595 

122.945 

61.925 

38,215 

5340 

72,180 

00.454 

348.502 

175,373 

17,948 

45,982 

80.000 

15.788 

81.725 

16332 

60390 

288.882 

30304 

97349 

333,436 

7382 

19357 


Theft  rate 

(ttiafts/ 

product) 

(1987) 

(1.000-s) 


5.3929 
5.2517 
5.2330 
5.2122 
5.0180 
4.9629 
4.9394 
4.9326 
4.8428 
4.7957 
4.7414 
4.7030 
4.6827 
4.6703 
4.5840 
4.5782 
4.5534 
4.5417 
4.5406 
4.5307 
4.4993 
44885 
4.4444 
4.4014 
4.3870 
4.3481 
4.3253 
4.2819 
4.2532 
4.2316 
4.1476 
4.1312 
4.1032 
4.0118 
3.9779 
3.9142 
3.8864 
3.7973 
3.7280 
3.7156 
3.7138 
3.6909 
3.5893 
3.5880 
3.5741 
3.5537 
3.5419 
3.5029 
3.5000 
3.4596 
3.4339 
3.4223 
3.3921 
3.3726 
3.3613 
3.3511 
3.3428 
3.2971 
3.2534 
3.0202 
29940 
29125 
28397 
27856 
27837 
26167 
25867 
24717 
2.3764 
23485 
23484 
23374 
23113 
23003 
21763 
21546 


Model  Year  1987  Theft  Rates  for  Carunes  Produced  in  Calendar  Year  1987— Continued 


Manufacturer 


31  General  Motors . 

32  Chrysler  Corp 

33  Jaguar 

34  Mercedes-Benz. 

35  Jaguar „ 

36  Volksiwagan 

37  Audi 

38  Ford  Motor  Co.- 

39  Saab. „- 

40  Subaru 

41 


42  Chrysler  Corp.. 

43  General  Motors.. 

44  VotW 

45  Volkswagen 

46  Meroedes^Benz. 

47  Subani 

48  Volvo 

49  Austin  Rover...... 

50  Mercedea-Banz . 

51  Chrysler  Corp 

52  Toyota..-. 

53  MaroadaiDorg 

54  Saab 

56  Ferrari 

56  Rola-Royce/Bentley.. 

57  Aalon  Martin 

56 


59  EwaBMjr.. 


60  Aalon  Mwfln 

61  Roaafloyoa/Benllay.. 

62  Zimmaf . 

63  Roaa-Royoe/Benlley.. 
64 
66BmerGMBH. 


Make/Model  (Kne) 


Ok1smot)ile  Fierenza.. 

Plymouth  Gran  Fury 

XJ — 

260E. 

XJ-S.. 

Quantum.. 

SOOOS. 

Mercury  Sable . 

900 

Juaty 

924 ...„. 


Dodge  Omni _ 

CadMac  ANante.. 
DL/GL. 

Fo« 

560SEC. 

XT 

780.. 

Sterling. 

300SOL... 

Dodge  Clwrger.. 

Tercel.. 

300DT.. 

9000- 


Sawer  Spirit/SiNer  Spur/Mulsanne . 

Saloon/vantaga/Voianto 

Quatreporte..-..-.— ......— .-...._.— 

Phaeton/Roadster 

Lagonda - _..-.——.— 

Comtohe/Continental 


Oaaak^/Elagante/Cabrtolel.. 

PamafQiin 

Biturbo 


BUerGC. 


Thefts  1987 


45 

34 

27 

14 

6 

16 

56 

213 

65 

17 

24 

146 

5 

74 

35 

3 

64 

1 

22 

11 

41 

34 

3 

18 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


Productton 

(Mfgr-8) 

1967 


21.042 

16.235 

12319 

6.723 

2.925 

7.990 

28.245 

110.114 

37.171 

10.000 

15.097 

94,681 

3.247 

51.006 

24.343 

2389 

45300 

704 

16.453 

8391 

42368 

106.189 

12352 

147375 

301 

410 

31 

73 

70 

15 

140 

170 

40 

973 

82 


Theft  rate 

(thefts/ 

product) 

(1967) 

(l.OOO's) 


21386 

2.0942 

2.0889 

2.0824 

2.0513 

2.0025 

1.9627 

1.9344 

1.7487 

1.7000 

1.5897 

1.5420 

1.5308 

1.4506 

1.4378 

1.4361 

1.42222 

1.4205 

1.3371 

1.3267 

0.9677 

03143 

03390 

0.1219 

0.000 

0.000 

0.000 

0.000 

0300 

aooo 

0.000 
0.000 
0.000 
0.000 
0.000 


(FR  Doc  88-16501  Filed  7-21-88: 8:45  am] 


Research  and  Special  Programs 
Administration 

Pipeline  Safety  tiser  Fees 

This  notice  announces  that  the  fiscal- 
year  1988  user  fee  assessments  for 
pipeline  facilities  will  be  mailed  to 
operators  on  or  about  August  1, 1988. 
litis  notice  also  changes  Uie  previously 
announced  policy  regarding  the  payment 
due  date. 

The  Consolidated  Omnibus 
Reconciliation  Act  of  1985  (Pub.  L.  99- 
272;  April  7, 1986)  authorizes  the 
assessment  and  collection  of  pipeline 
user  fees  for  activities  under  die  Natural 
Gas  Pipeline  Safety  Act  of  1968  and  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979.  The  fees  are  assessed  annually  to 
operators  of  pipelines  carrying 
petroleum,  petroleum  products,  or 
anhydrous  ammonia  that  are  subject  to 
the  safety  regulations  in  49  CFR  Part  195 
(or  the  State  equivalent):  operators  of 
gas  transmission  lines  subject  to  49  CFR 
Part  192  (or  the  State  equivalent);  and 
operators  of  liquefied  natiural  gas  (LNG) 


facilities  subject  to  49  CFR  Part  193  (or 
the  State  equivalent). 

On  December  30. 1987,  the  United 
States  District  Cotui  for  the  Northern 
District  of  Oklahoma  issued  a  decision 
declaring  the  pipeline  safety  user  fee 
legislation  to  be  imconstitutional. 
However,  the  Court  stayed  the  effect  of 
its  decision  pending  the  agency's  appeal. 
An  appeal  has  been  tiled  with  the 
United  States  Supreme  Court, /oines  //. 
Burnley,  IV  v.  Mid-America  Pipeline 
Co.,  appeal  filed  No.  87-2098.  Pending 
the  Supreme  Court's  decision  in  the 
case,  the  Department  will  continue  to 
assess  and  collect  the  pipeline  safety 
user  fees. 

The  Hscal-year  1988  assessments  will 
be  made  in  the  same  manner  as 
announced  on  December  29, 1986.  in  a 
Fedmal  Register  notice  regarding  agency 
interpretation  and  pipeline  user  fee 
policies  and  pratices  (51  FR  46975).  The 
miles  of  pipeline  and  volume  of  LNG 
storage  capacity  each  operator  had  in 
service  at  the  beginning  of  fiscal  year 
1988,  or  October  1, 1987,  will  provide  the 
basis  for  assessments. 

Under  the  policies  and  practices 
published  in  the  1986  notice,  operators 
were  allowed  60  days  after  assessment 
before  payment  was  due.  However, 


Departmental  procedures  and 
regulations  of  the  Department  of  the 
Treasury  require  that  payment  due  dates 
on  invoices  not  be  more  than  30  days 
after  the  date  of  the  invoice.  Therefore, 
beginning  with  the  fiscal  year  1988 
assessments,  pipeline  user  fees  will  l>e 
due  30  days  after  the  date  of  the 
assessment  Interest  penalties,  and 
administrative  charges  will  be  assessed 
on  delinquent  debts  in  accordance  with 
31  U.S.C.  3717.  Assessments  for  fiscal 
year  1988  will  be  dated  August  1, 1988, 
and  due  August  31, 1988. 

Issued  in  Washington.  DC  on  July  18, 1988. 
Richard  L,.  Beam, 
Director,  Office  of  Pipeline  Safety. 
[FR  Doc.  88-16499  Filed  7-21-88;  3-45  am) 
BILLING  COOe  4t1«-«0-« 


DEPARTMENT  OF  THE  TREASURY 

PulMic  Information  Collection 
Requirements  SulMnitted  to  0MB  for 
Review 

Date:  July  IS.  1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
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information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
8ubini8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Office  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  OfBcer.  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0013 
Form  Number  3171 

Type  of  Review:  Extension 

Title:  Application— Permit-Special 
Lioense-Unfaiding-Lading-Overtime 
Services 
Description:  This  is  an  application, 
permit,  and  special  license  for 
unlading  of  passengers,  cargo,  and 
baggage  from  a  vessel  arriving  from 
any  port  or  place  outside  the  Customs 
territory  of  the  United  States,  or  the 
lading  of  cargo,  baggage,  or  other 
articles  destined  to  a  port  of  place 
outside  the  Customs  territory  of  the 
United  States  It  is  also  an  application 
for  overtime  or  clearance  of  a  vessel 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
1,500 

Estimated  Burden  Hours  Per  Response: 
6  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
39.900  hours 

Clearance  Officer  John  Poore.  (202) 
566-2491,  U.S.  Customs  Service.  Room 
6333. 1301  Constitution  Avenue  NW.. 
Washington.  DC  20229 

OMB  Reviewer  Milo  Sunderhauf.  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

|FR  Doc.  88-16512  Filed  7-21-68:  8:45  a.m) 

MLUNO  CODE  4«10-2S-« 


action:  Notice  of  reporting  requirement 
submitted  to  OMB  review. 


UNITED  STATES  INFORMATION 
AGENCY 

Raporting  and  Infonnatton  CoNaction 
Requirement  Under  OMB  Review. 

aoency:  United  States  Information 
Agency. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordlceeping 
requirements  to  OMB  for  review  and 
approval  and  to  publish  a  notice  in  the 
Federal  Regietor  notifying  the  public  that 
such  a  submission  has  been  made.  USIA 
is  requesting  approval  of  a  form  used  to 
certify  the  eligibility  of  foreign  people 
for  1-1  visas,  so  that  they  may  visit  the 
United  States  under  one  of  USIA's 
exchange-visitor  program*.  This  is  a 
resubmission.  The  current  clearance 
number  is  3116-0006,  expiration  date 
January  1. 1994. 

DATK  Comments  must  be  received  by 
August  15, 1988. 

Copies:  Copies  of  this  request  for 
clearance  (SF-83).  supporting  statement, 
instnictioBS.  transmittal  letter  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Coramait*  on  the 
accuracy  of  the  estimate  and 
suggestions  for  reducing  burden  should 
be  directed  to  OMB  Clearance  Officer 
and  Agency  Clearance  Officer. 

FOR  nMTHai  iwroiniATiow  contact: 

Agency  Clearance  Officer,  Thomas 
Connor,  United  States  Information 
Agency.  M/AS,  301  Fourth  Street  SW.. 
Washington,  DC  20547,  telephone  (202) 
485-748a  OMB  Review:  Francine  Piciott, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20603.  telephone  (202) 
39S-734a 

StJFPtCMENTAIIV  MFOflMATION:  Title: 
"Certificate  of  Eligibility  for  Exchange 
Visitor  (J-1)  Status",  Form  IAP-66.  This 
form  is  provided  to  an  exchange-visitor 
sponsor,  who  in  turn  send  it  to  the 
individual  abroad  so  that  he  or  she  may 
take  it  to  the  nearest  American  Consul 
to  receive  a  J-1  visa. 

Proposed  Frequency  of  Responses 

No.  of  Respondents:  90,000. 

Recordkeeping  Hours:  4,00a 

Total  Annual  Burden:  15,500. 

Average  Burden  per  Response:  15 
minutes. 

Date:  July  18, 1068. 
ChariM  N.  Caneatro, 
Federal  Register  Liaison. 
(FR  Doc.  88-18542  Filed  7-21-88;  8:45  am] 
WLUMa  COOC  UJO-OI-M 


CoHural  Property  Advisory  Committee: 

Meetings 

Open  Subcommittee  Meeting  on 

Augusts 

On  August  3, 1988.  the  Legal 
Subcommittee  of  the  Cultural  Property 
Advisory  Committee  will  meet  from  3  to 
5  p.m.  in  Room  840  of  the  headquarters 
building  of  the  United  States 
Information  Agency,  301  4th  Street  SW.. 
Washington,  DC.  The  Legal 
Subcommittee  will  hear  the  concerns  of 
representatives  of  the  American 
Association  of  Dealers  in  Ancient. 
Oriental  and  Primitive  Art  with  regard 
to  a  request  from  the  Government  of 
Canada  to  the  United  States 
Government  for  import  restrictions  on 
certain  of  its  archaeological  and 
ethnological  material. 

Members  of  the  public  wishing  to 
attend  the  subcommittee  meeting  on 
Wednesday,  August  3.  should  contact 
Ms.  Vicki  Rose  on  485-6012,  for  the 
exact  location  of  the  meeting.  Public 
attendance  will  be  limited  due  to  the 
size  of  the  meeting  room  and  must  be 
arranged  in  advance  because  of 
controlled  access  into  the  USIA 
Builduog. 
aosed  Committee  Meedag  oo  August  4 

The  Coltural  Property  Advisoiy 
Committee  will  conduct  a  meeting  of  the 
Committee  on  August  4.  which  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  552  App.),  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b),  and  the  Convention  on 
Cultural  Property  Implementation  Act. 
as  amended  (19  U.S.C.  2801  et  seq.).  The 
session  will  be  closed  because  the 
discussion  will  involve  investigative 
techniques  and  information  the 
premature  disclosure  of  which  would  be 
likely  to  frustrate  significantly 
implementation  of  proposed  actions  and 
policies.  Disclosure  of  information  at 
this  time  identifying  specific  cultural 
property  is  likely  to  frustrate  the 
possible  imposition  of  import 
restrictions  on  such  cultural  property. 
The  Committee  will  discuss 
recommendations  to  the  President  as  to 
appropriate  U.S.  action  regarding 
requests  from  the  Government  of 
Canada  and  Bolivia  under  the  terms  of 
the  Cultural  Property  Implementation 
Act.  For  the  foregoing  reasons  the 
closing  of  the  meeting  is  authorized 
under  5  U.S.C.  552b(c)(l),  5  U.S.C. 
552b(c](9)(B),  and  19  U.S.C.  2805. 

Date:  |uly  19. 1968. 
Charles  Z.  Wkk, 

Director.  United  States  Information  Agency. 
|FR  Doc.  8»-ieS51  Filed  7-21-88;  8:45  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Government  in  ttie  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552fo(e)(3). 


FEDCRAL  OEPOStriNSUIIANCE 
CORKMATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:00  p.m.  on  Tuesday,  July  19, 1988, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  (1) 
Recommendations  with  respect  to  the 
initiation  or  conduct  of  administrative 
proceedings  against  certain  insured 
banks;  (2)  matters  relating  to  the 
possible  closing  of  certain  insured 
banks;  and  (3)  personnel  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(6), 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Goverrmient  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).and(9)(c)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
5S0-17th  Street,  NW..  Washington,  DC. 

Dated:  July  20, 1988. 


Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman. 

Deputy  Executive  Secretary. 

(FR  Doc.  88-16623  Filed  7-20-88;  10:38  am] 

BtUNM  CODE  tri4-01-«l 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

July  27, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington,  DC  20551. 

STAUS:  Open. 

MATTERS  TO  BE  CONSIDEREO: 

Summary  Agenda 

Because  of  its  routine  nattire,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  l>e  voted  on 
without  discussion  unless  a  meml)er  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Request  by  the  State  of  California  for  an 
exemption  from  the  cosigner  jMOvision  of  the 
Board's  Credit  Practices  Rule. 

Discussion  Agenda 

2.  Proposals  regarding  the  Board's  1988 
budget 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — ^This  meeting  will  he  recorded  for 
the  lienefit  of  those  unable  to  attent. 
Cassettes  will  be  available  for  listening  in  tiie 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Onice,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 


Date:  July  20. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-16676  Filed  7-20-88:  3:55  pm] 

BILLING  COOE  CZIO-Ot-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:30  ajn..  Wednesday, 
July  27, 1988,  following  a  recess  at  the 
conclusion  of  the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Close. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  revisions  to  the  Federal  Reserve 

Banks'  Performance  Cash  Awards 
Program. 

2.  Policy  proposals  regarding  a  dAig  testing 

program. 

3.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignroents, 
and  salary  actions)  involving  individual 
Felderal  Reserve  System  employees. 

4.  Any  item  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  begiiming 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  July  20. 1968. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-16677  Filed  7-20-88;  3:56  pm) 
BNJJNO  CODE  nW-OVH 
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Corrections 


Fadarai  RoglBtar 

Vol.  53.  No.  141 
Friday.  July  22.  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  cofrections  of  previously 
published  Presidential.  Rule.  Proposed 
Rule,  artd  Notice  docurrtents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  t>y  ttie 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Agiicuttural  Marketing  Service 

7  CFR  Part  1030 

(Docket  No.  AO-M1-A2S;  DA-W-1011 

Milk  in  the  Chicago  Regional  Marketing 
Area;  Order  Amending  Order 

Correction 

In  rule  document  88-15979  beginning 
on  page  26758  in  the  issue  of  Friday.  )uly 
15, 1988,  make  the  following  corrections: 

§1030.7    (Corrected] 

1.  On  page  26760,  in  the  Hrst  column, 
in  S  1030.7(b)  introductory  text,  in  the 
17th  line,  "January"  was  misspelled. 

2.  On  the  same  page,  in  the  second 
column,  in  9  1030.7(bl(4)(i)(B),  in  the  10th 
line,  "quality"  should  read  "quantity". 

BHXMOCOOC  1S0S-0VO 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
Adminiatration 

50  CFR  Parte  285, 620. 630, 638, 640, 
641. 642, 645, 646, 649, 650, 651, 652, 
653, 654, 655, 657, 656, 661, 662, 663, 
669,  672, 674. 675. 676, 680, 661, 663, 
and  665 

(Docket  No.  80597-8097] 

Fiahery  Conservation  and 
Management 

Correction 

In  rule  document  88-14198  beginning 
on  page  24644  in  the  issue  of 
Wednesday,  )une  29, 1988,  make  the 
following  corrections: 

1.  On  page  24645,  in  the  second 
column,  in  amendatory  instruction  16,  in 
the  third  line,  "S  285.35"  should  read 
"5  285.85" 


§620.8    (Corrected) 

2.  On  page  24655,  in  the  first  column, 
in  S  620.8(d)(1).  the  Hrst  line  should  read 
"(1)  "AA"  repeated  (.- .-)  is  the  call  to". 

3.  On  the  same  page,  in  the  same 
column,  in  §  e20.8(d)(2).  the  first  and 
second  lines  should  read  "(2)  "RY-CY" 
(.-.  -."  -.-.  -.")  means  "you  should 
proceed  at  slow". 

4.  On  the  same  page,  in  the  second 
column,  in  §  620.8(d)(3),  the  first  line 
should  read  "(3)  "SQ3"  (...  -.- ...-) 
means". 

5.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  39,  in 
the  third  line  from  the  bottom,  "moved" 
should  read  "removed". 

6.  On  page  24656.  in  the  first  column, 
in  amendatory  instruction  48.  in  the 
third  line,  "paragraph  (3)"  should  read 
"paragraph  (e)". 

7.  On  page  24657.  in  the  third  column, 
in  amendatory  instruction  68.  in  the 
fourth  line,  "moved"  should  read 
"removed". 

BMJJNQ  COM  1t0S-01-O 


DEPARTMENT  OF  COMMERCE 

Nattonal  Oceank:  and  Atmospheric 
AdministratkNi 

50  CFR  Part  675 

(Docket  Mo.  71147-8002) 

Qroundfiah  of  ttte  Bertoig  Sea  and 
Aleutian  Islands  Aree 

Correction 

In  rule  document  88-15885  beginning 
on  page  26599  in  the  issue  of  Thursday, 
July  14, 1988,  make  the  following 
corrections: 

1.  On  page  26599,  in  the  third  column, 
under  dates,  in  the  second  line,  after 
"accepted"  insert  "through". 

2.  On  page  26600,  in  the  first  column, 
under  SUPPLEMENTARY  INFORMATION,  in 
the  second  paragraph,  in  the  ninth  line. 
"§  675.30(b)'  should  read  "5  675.20(b)". 

SKXINQ  COOC  1SOS41-0 


DEPARTMENT  OF  COMMERCE 

NatkNuri  Oceanic  and  Atmospheric 
AdmktistratkMi 

50  CFR  Part  661 

(Docket  No.  80482-80821 

Ocean  Salmon  Fiehertes  Off  the 
Coasts  of  Waehkigton,  Oregon,  and 
Call  foil  ill 

Correction 

In  rule  document  88-15907  appearing 
on  page  26599  in  the  issue  of  Thursday, 
July  14. 1988,  make  the  following 
correction: 

In  the  second  column,  under 
EPFECnVE  DATES,  in  the  third  line,  "the" 
should  read  "to". 

WLUNG  COOC  1M»41-0 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  1015 

Collection  of  CWms  Owed  the  United 
Statea 

Correction 

In  rule  document  88-14554  beginning 
on  page  24624  in  the  issue  of 
Wednesday.  June  29. 1988.  make  the 
following  corrections: 

§1015.1    (Corrected! 

1.  On  page  24624.  in  the  third  column, 
in  9  1015.1  introductory  text,  in  the  first 
line,  "established"  should  read 
"establishes";  and  in  the  ninth  line, 
"owned"  should  read  "owed". 

2.  On  the  same  page,  in  the  same 
column,  in  9  1015.1(a).  in  the  first  line, 
"owned"  should  read  "owed". 

§1015.2    [Corrected] 

3.  On  page  24625,  in  the  first  column, 
in  9  1015.2(a),  in  the  fourth  line,  "terms" 
was  misspelled. 

9  1015.3    [Correctwl] 

4.  On  the  same  page,  in  the  second 
column,  in  9  1015.3(c),  in  the  seventh 
line.  "unneces8ary"was  mfcspelled. 

91015.4    (Corrected] 

5.  On  page  24626.  in  the  third  column, 
in  9  1015.4(b),  in  the  12th  line,  "by" 
should  road  "but". 

emiNO  COOC  iso»4i-o 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100053;  FRL-3393-2] 

Computer  Science  Corp.;  Transfer  of 
Data 

Correction 

In  notice  document  88-12764  beginning 
on  page  21518  in  the  issue  of 
Wednesday,  Jur-3  8. 1988.  make  the 
following  correction: 

On  page  21518.  in  the  third  column, 
under  FOR  FURTHER  INFORMATION 
CONTACT,  insert  "By  mail:". 

BILUNQ  COOe  1S0$«1-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PP  5G3232/TS64:  FRL-3393-8] 

Triflumizoie;  Eatabliahment  of 
Temporary  Tolerances 

Correction 

In  notice  document  88-12888  beginning 
on  page  21522  in  the  issue  of 
Wednesday,  June  8, 1988,  make  the 
following  corrections: 

1.  On  page  21522.  in  the  second 
column,  in  the  second  line  from  the 
bottom,  "4-chloro-e-"  should  read  "4- 
chloro-2-". 

2.  On  the  same  page,  in  the  third 
column,  under  SUPPLEMENTARY 
INFORMATION,  in  the  seventh  line, 


"2(trifluoromethyl)"  should  read  "2- 
(trifluoromethyl)". 

3.  On  page  21523,  in  the  first  column, 
in  the  third  complete  paragraph,  in  the 
ninth  line,  "substanial"  should  read 
"substantial". 

BILLING  COOE  150S4>1« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-1000S4:  FRL-3393-3] 

Research  Triangle  Institute  and 
Engineering  ft  Economics  Research, 
Inc.;  Transfer  of  Data 

Correction 

In  notice  document  88-12765 
appearing  on  page  21519  in  the  issue  of 
Wednesday,  June  8, 1988,  make  the 
following  correction: 

In  the  second  column,  under 

SUPPLEMENTARY  INFORMATION,  in  the 
third  paragraph,  in  the  fifth  line, 
"FEDCA"  should  read  "FFDCA". 

BILLmG  COOE  1S0S-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-240081;  FRL-3392-9] 

State  Registration  of  Pestickies 

Correction 

In  notice  document  88-12772  beginning 
on  page  21519  in  the  issue  of 


Wednesday.  Jime  8, 1988,  make  the 
following  corrections: 

1.  On  page  21520,  in  the  first  column, 
under  Arkansas,  in  the  fourth  line, 
"preemergency"  should  read 
"preemergence". 

2.  On  the  same  page,  in  the  third 
column,  under  Michigan,  in  the  second 
paragraph,  in  the  fourth  line,  "Work" 
should  read  "Worm". 

BUJJNOCOOE  1S0fr«1-D 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA  6795] 

Suspension  of  Community  EligitNlity; 
North  Carolina  and  Idaho 

Correction 

In  rule  document  88-13341  beginning 
on  page  22176  in  the  issue  of  Tuesday, 
June  14. 1988,  make  the  following 
correction: 

On  page  22177.  in  the  table,  in  the 
state  column,  in  the  12th  line,  "Do" 
should  read  "Idaho". 

BHJJNG  COOE  1S0S41-O 
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DEPARTMENT  OF  JUSTICE 

Office  Of  JuvenNe  JutUce  and 
DeHnquenqr  Prevetition  Program 

Mieamg  and  ExpMtad  ChUdran 
ConiprelMnilve  ActkNi  Program 

AOCNCv:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Justice. 

AcnON:  Notice  of  issuance  of  a 
solicitation  for  applications  to 
demonstrate  specific  progranunatic  and 
procedural  approaches  to  serve  the 
missing  and  exploited  child  population. 


:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP) 
pursuant  to  section  406(a)  of  the  Missing 
Children's  Assistance  Act  announces  a 
program  entitled:  Missing  and  Exploited 
Children  Comprehensive  Action 
Program.  This  is  a  demonstration 
program.  The  purpose  of  the  program  is 
to  design  and  test  a  strategy  that 
encourages  and  guides  community 
comprehensive  program  development 
and  planning  for  missing  and  exploited 
children.  The  program  will  provide 
specific  guidance  regarding 
programmatic,  policy  and  procedural 
approaches;  and,  community 
organization  and  planning  activities  that 
assist  local  communities  in  responding 
to  their  missing  and  exploited  children 
problems  and  service  needs.  Through 
this  program  a  variety  of  activities  will 
be  initiated,  and  numerous  products  will 
be  prepared.  These  are  explained  in 
Section  III.  Program  Strateg>'.  Two  of  the 
primary  products  will  be:  A  program 
guide  that  describes  effective 
programmatic  responses  to  parental  and 
non-parental  abduction  and  the 
exploitation  of  nmaways;  and,  a 
community  action  guide  that  explains 
community  organization  and  planning 
processes.  These  processes  include 
convening  appropriate  decision  makers, 
assessing  community  problems  and 
resources,  reviewing  recommendations 
contained  in  the  program  guide,  and 
designing,  implementing  and  monitoring 
a  systemwide  strategy  for  providing 
services  for  missing  and  exploited 
children. 

This  announcement  is  cognizant  of  the 
fact  that  while  resources  already  exist 
within  medium  to  large  sized 
jurisdictions  to  provide  services 
enumerated  in  section  40e(a),  these 
services  are  often  incomplete,  nor  do 
they  necessarily  reflect  the  state-of-the- 
art  with  respect  to  required  services. 
This  program  in  part  is  designed  to 
identify  those  programs  which  are 
among  the  most  promising  while 
encouraging  a  process  for  their 


systematic  coordination  within 
communities  to  facilitate  a 
comprehensive,  coordinated,  and 
effective  delivery  system.  The  suggested 
program  strategies  wrill  emphasize 
strengthening  the  family  unit  as 
appropriate,  as  well  as,  using  volunteers 
in  all  aspects  of  the  juvenile  justice 
service  system's  response  to  the 
problem.  OJJDP  demonstration  programs 
contain  four  discrete  sequential  stages. 
The  initial  three  stages  «vill  be 
implemented  by  the  recipient  during  the 
first  eighteen  months  of  this  program. 
The  three  states  are:  Assessment,  a 
review  and  assessment  of  information 
on  community-based  programs  and 
practices,  and  on  planning  and 
development  processes,  related  to 
missing  and  exploited  children:  manual 
development,  the  design  of  detailed 
operational  information  on  selected 
effective  programs  and  planning 
processes  identified  during  the 
assessment  process;  and.  training/ 
technical  assistance,  the  development  of 
training  and  technical  assistance 
materials  to  transfer  the  information 
contained  in  the  manuals  to  local 
demonstration  sites.  The  final  stage, 
replication,  the  provision  of  training, 
technical  assistance  and  limited 
financial  assistance  to  demonstration 
sites,  may  be  implemented  in 
approximately  eighteen  months 
following  the  successful  completion  of 
the  initial  three  stages. 

Public  agencies  and  not-for-profit 
organizations  are  invited  to  submit 
applications  to  enter  into  a  cooperative 
agreement  with  OJJDP.  OPJJDP  will 
select  the  applicant  that  presents  the 
most  cost-effective  approach  and  best 
demonstrates  the  organizational 
capability,  knowledge,  and  experience 
to  conduct  a  multi-site  demonstration 
program.  The  project  period  is  three 
years.  OJJDP  has  allocated  up  to 
$400,000  for  the  first  18  months  and 
initial  three  stages  of  this  program. 
Based  on  successful  completion  of  the 
first  budget  period,  a  non-competing 
continuation  award  is  anticipated. 
Applicants  are  encouraged  to  submit 
cost  competitive  proposals.  The 
deadline  for  the  receipt  of  applications 
is  August  22, 1968.  The  competition  will 
be  conducted  according  to  the  OJJDP 
Competition  and  Peer  Review  Policy.  28 
CFR  Part  34,  Subpart  A  published 
August  2. 1965  at  SO  FR  31365-31367. 

NM  flMTIlin  mroWMATIOII  CONTACR 
Robert  O.  Heck,  Special  Emphasis 
Division,  Telephone  (202)  724-5614. 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  633  Indiana 
Avenue  NW.,  Washington.  DC  20531. 
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V.  Eligibility  Criteria 

VI.  Program  Application  Requirements 
Vn.  Procedures  and  Criteria  for  Selection 
VIIL  Submission  Requirements 

IX.  Civil  Rights  Compliance 

L  Introduction  and  Background 

Missing  and  exploited  children  suffer 
from  varied  forms  of  victimization.  The 
importance  of  paying  attention  to  a  child 
absent  from  his  or  her  home  has 
important  consequences,  no  matter  what 
reason  may  be  attached  to  the  absence. 

Every  child  deserves  protection  from 
victimization  particularly  those  involved 
in  parental  and  non-parental  abduction 
or  exploitation  as  a  result  of  being  a 
nuiaway.  Having  a  child  missing  from 
the  security  of  the  home  or  subjected  to 
the  physical  and  mental  anguish 
associated  with  exploitation  is 
intolerable.  In  recent  years,  the  public 
has  demanded  that  greater  attention  be 
given  to  crimes  against  children, 
particularly  those  crimes  related  to 
abduction  and  exploitation. 
Coordination  and  cooperation  among 
agencies  and  individuals  at  all  levels  in 
the  child-serving  system  are  critically 
needed  to  prevent  these  tragedies. 

The  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP) 
considers  the  program  approach 
outlined  in  this  solicitation  to  be  the 
most  effective  and  timely  way  to 
provide,  states  and  localities  nationally, 
guidance  in  how  to  respond  effectively 
to  the  problems  and  neieds  of  missing 
and  exploited  children  in  their 
communities,  particularly  given  the 
limited  financial  resources  currently 
available. 

We  are  aU  becoming  more  aware  that 
child  exploitation  can  and  will  produce 
more  than  cuts  and  bruises.  Research 
has  docimiented  a  link  between  sexual 
assault  victimization  of  pre-adolescent 
males  and  females  and  their  consequent 
future  involvement  in  assaultive  (sexual 
and  otherwise)  violent  and  self- 
destructive  behavior.  It  becomes 
important,  therefore,  to  establish  and 
institutionalize  an  information  linked, 
systems  approach  that  coordinates  the 
participation  of  police,  schools,  juvenile 
intake,  prosecutors,  judges,  corrections 
and  community  mental/medical  health 
authorities  into  a  timely,  responsible 
and  resource  effective  response. 

The  Attorney  General's  Advisory 
Board  on  Mitoing  Children  has 
identified  a  number  of  recommendations 
to  improve  the  safety  and  protection  of 
children  involved  in  parental  and  non* 
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parental  abduction  and  the  exploitation 
that  results  from  being  a  runaway,  as 
well  as  the  systems  that  serve  them  and 
their  families.  These  recommendations 
constitute  elements  of  a  plan  to  attack 
the  nationwide  problem  of  missing  and 
exploited  children.  Selected 
recommendations  are  delineated  below 
to  guide  the  program  development 
activities  that  are  the  focus  of  this 
solicitation. 

•  The  crime  of  parental  kidnapping 
demands  greater  attention  fixim  the 
criminal  justice  system.  Prompt 
investigation  and  vigorous  prosecution 
of  parental  kidnapping  cases  should  be 
encouraged. 

•  To  reduce  the  incidence  of  missing 
and  exploited  children  and  to  ensure  an 
effective  response  when  incidents  do 
occur,  communities  should  develop 
juvenile  service  policies  in  a  number  of 
critical  areas.  These  are: 

•  Prompt  law  enforcement 
investigation  of  missing  child  reports.  At 
least  27  states  have  eliminated  the 
arbitrary  waiting  periods  that  delay 
pursuit  of  missing  children  investigation. 

•  Training  for  Taw  enforcement  and 
child-serving  professionals  in  the 
investigation  of  child  sexual  abuse  and 
exploitation  in  regard  to  missing 
children. 

•  Community  action  policies  should 
involve  requirements  for  background 
checks  for  those  working  with  children. 

•  Juvenile  service  agencies,  especially 
in  the  juvenile  justice  area,  should  be 
adaptive  to  a  coordinated  and 
comprehensive  case  management 
process  with  regard  to  child  exploitation 
and  cases  going  before  the  courts. 

•  Comnuuiity  action  groups  should 
endeavor  to  continue  their  search  for 
constitutionally  vtdid  ways  to  alleviate 
the  trauma  and  intimidation  that  many 
children  experience  in  court  when  they 
must  continually  repeat  the  details  of 
the  incident,  face  the  assailant,  and 
undergo  cross-examination. 

•  Local  agencies  should  adopt 
practices  that  require  parents, 
guardians,  and  schools  to  promptly 
report  missing  children.  These 
procedures  also  should  require  that  law 
enforcement  agencies  report 
disappearances  to  the  FBI's  National 
Crime  Information  Center  (NCIC). 

•  Schools  should  be  responsible  for 
both  transferring  and  receiving  student 
records  &x>m  old  schools  to  new  schools 
so  that  concealing  missing  children  will 
be  more  difficult.  In  addition  to  school 
records,  birth  records  should  be 
included  in  the  transfer. 

•  Privacy  and  confidentiality  laws 
should  be  carefully  examined.  Family 
court  judges  or  magistrates  should  be 
encouraged  to  allow  appropriate 


persons  to  access  and  exchange  critical 
information  in  missing  and  exploited 
children  cases. 

•  The  police,  courts,  welfare 
departments,  and  schools  need  to 
cooperate  in  thoroughly  investigating 
cases  of  missing  children. 

•  Crimes  of  parental  and  non  parental 
abduction  and  the  exploitation  of 
runaways  should  be  promptly 
investigated  and  vigorously  prosecuted. 

•  Judicial  sentences  should  reflect  a 
concern  for  the  continuing  health  and 
safety  of  the  child  victim,  his  or  her 
family,  and  other  potential  victims. 

•  Public  awareness  programs  should 
be  reviewed  both  to  ensure  that 
children,  parents,  teachers,  and  other 
adults  receive  a  balanced  perspective  on 
the  issue  of  missing  children  and  to 
teach  them  ways  to  identify  and  prevent 
abuse,  exploitation,  and  abduction. 

•  Woricable  guidelines  for  dealing 
with  cases  of  missing  children  should  be 
adopted  in  every  community. 

n.  Program  Goals  and  Objectives 

A.  Goals 

1.  To  identify  and  assess  promising 
and  effective  communify  organization, 
planning  strategies  and  procedures  for 
respontUng  to  the  needs  of  missing  and 
exploited  children; 

2.  To  provide  the  capabilify  to 
selected  localities  to  implement 
programs  in  the  context  of  effective 
communify  organization  and  planning 
strategies  for  responding  to  the  needs  of 
missing  and  exploited  children;  and, 

3.  To  disseminate  promising  and 
effective  program  and  planning 
strategies  for  responding  to  needs  of 
missing  and  exploited  children. 

B.  Objectives 

The  specific  objectives  enumerated 
below  are  offered  pursuant  to  section 
406(a)  of  the  Missing  Children's  Act 
Specifically  sections  1-4,  and  6. 

1.  Assess  existing  research  and 
programs  that:  a.  Educate  parents, 
children  and  commimify  agencies  and 
organizations  in  ways  to  prevent  the 
abduction  and  sexual  exploitation  of 
children; 

b.  Provide  information  and  activities 
that  will  be  of  assistance  in  locating  and 
returning  missing  and  exploited 
children; 

c.  Aid  communities  in  collecting  and 
providing  information  to  parents  and 
others  in  the  identification  of  missing 
children; 

d.  Increase  knowledge  of  treatment 
and  support  services  and  communicate 
them  to  the  families  whose  child  has 
been  abducted;  both  during  the  period  of 


disappearance  and  after  the  child  is 
recovered. 

e.  Address  the  particular  needs  of 
missing  children  by  minimizing  the 
negative  impact  of  judicial  and  law 
enforcement  procedures  on  children 
who  are  victims  of  exploitation  and  by 
promoting  the  active  participation  of 
children  and  their  families  in  cases 
involving  the  exploitation  of  children. 

2.  Develop  operational 
implementation  manuals  based  on  the 
assessments  performed  under  Objective 
1.  (aHe). 

3.  Develop  training  and  tedmical 
assistance  materials  to  transfer  the 
program  technology  identified  under 
Objective  1.  (a)-(e). 

4.  Provide  training  and  tedmical 
assistance  to  selected  sites  to 
demonstrate  the  program  approaches 
and  the  planning  strategies.  (Applicants 
are  advised  that  this  stage  of  the 
demonstration  program  initiative  will 
not  be  funded  during  the  initial  funding 
period.  However,  demonstration  of  the 
program  is  one  of  the  primary  objectives 
of  this  initiative). 

m.  Program  Strategy 

OJJDP  planning  and  program 
development  activities  are  guided  by  a 
framework  which  specifies  four 
sequential  phases  of  developme^ 
Research,  development  demcmstration 
and  dissemination. 

The  purpose  of  the  demonstration 
phase  is  to  identify  promising  or 
effective  program  activities  and 
planning  strategies  and  to  implement  the 
strategies  and  program  approaches  in 
selected  jiuisdictions  in  order  to 
demonstrate  dieir  feasibilify  and 
effectiveness  to  the  field. 

OJJDP  demonstration  programs  are 
developed  incrementally  in  four  discrete 
stages:  (1)  Assessment  (2)  operational 
manual  development  (3)  training  and 
technical  assistance  devel(^ment  and, 
(4)  training,  financial  and  technical 
assistance  to  demonstration  sites.  This 
solicitation  calls  for  completion  of  the 
demonstration  phase  of  the  development 
process  in  order  to  assist  the  juvenile 
justice  system  in  designing  and 
implementing  more  effective  strategies 
and  programs  for  handling  missing  and 
exploited  children.  The  purpose  of  this 
demonstration  is  to  identify  operational 
promising  or  effective  multi-agency 
community  organization  and  plaiming 
strategies,  as  well  as  specific  program 
approaches  and  procedures  for  handling 
missing  and  exploited  children,  and 
demonstrate  those  strategies  and 
program  approaches  in  selected  sites. 

An  advisory  committee  established 
specifically  for  this  program  will  provide 
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comments  and  recommendations  to  the 
recipient  regarding  the  program  strategy 
and  activitie*.  It  may  be  necessary  to 
change  or  supplement  advisory 
committee  members  for  different  stages 
of  the  program.  The  advisory  committee 
members  will  have  combined  expertise 
in  missing  and  exploited  children, 
community  organkation  and  planning, 
research  and  program  evaluation, 
training  and  technical  assistance 
delivery,  and  experience  and  knowledge 
of  community  youth  services  delivery 
systems.  Each  stage  of  the  incremental 
demonstration  process  is  designed  to 
result  in  a  complete  and  publishable 
product  (e.g..  final  demoostration  report) 
and  a  dissemination  strategy  to  inform 
the  field  of  the  developiBent  of  the 
program,  and  the  rasnlta  and  products  of 
each  stage.  A  daciaioa  will  be  made  at 
the  comptetion  of  each  stage,  based  on 
availabUiky  of  funds  and  the  quality  and 
utility  of  the  products,  whether  to  invest 
additional  fbiMb  to  complete  the  current 
stage  or  terminata  the  program. 

Stage  1 — Assessment 

The  first  stage  of  the  program  consists 
of  an  assessment  of  programs  and 
information  related  to  the  planning, 
development  implementation  and 
operation  of  mfaiaing  and  exploited 
children  programs  (as  defined  in  n.  B). 

The  recipient  wiU  develop  criteria  for 
identifying  promising  approaches  to 
organizing  appropriate  community 
decision  makers,  and  planning, 
developing  and  implementing  programs 
for  responding  to  the  needs  of  missing 
and  exploited  children.  The  criteria  will 
be  used  to  select  programs  for  review 
and  documentation.  Information  to  be 
collected  and  assessed  should  include, 
at  a  minimum,  the  historical 
development  of  the  program;  conceptual 
b-ameworic/theoretical  assumptions; 
number  and  type  of  youth  served; 
program  costs  per  unit  of  service  and 
per  client;  evaluation  findings;  sources 
of  funding:  staffing  requirements;  and 
program  approach  to  management  and 
administration. 

The  assessment  should  provide  the 
basis  for  selecting  the  programs  most 
appropriate  for  demonstration.  The 
assessment  phase  may  reveal  that  many 
programs  have  very  effective 
components,  but  there  are  none  that 
meet  the  majority  of  the  critnia  at  a 
sufficient  level  to  fustify  nationwide 
demonstration.  If  this  is  the  case,  an 
additional  developmental  phase  may  be 
initiated  to  design  prototypical  programs 
based  on  tiie  best  information  available 
through  the  assessment  and  other 
sources.  Evaluation  issues  that  should 
be  addressed  through  the  demonstration 
program  should  also  be  identified. 


Activitiea — ^The  ma)or  activities  of 
this  stage  are:  1.  Establishment  of  the 
advisory  committee: 

2.  Development  of  the  assessment 
plan; 

3.  Review  of  the  literature; 

4.  Development  of  criteria  for 
idoitifying  promiaing  progrums; 

5.  Identification  and  description  of 
operational  promising  programs; 

6.  Preparation  of  assessment  report; 
and. 

7.  Devetopaaent  and  implementation 
of  a  dissemination  strategy. 

Avx/ucta— The  products  to  be 
completed  in  this  stag*  arr.  1. 
Assessment  plan  specifying  each  step  of 
the  asasBsnant  process  in  detail; 

2.  Draft  report  that  includes: 
—Utentura  review 

— CrHaria  for  identifying  promising 

programa 
— Recoawnendationa  far  refining  the 

goals  and  objectives  of  the  program 
—Descriptions  of  promising/effective 

programs 

3.  Final  report; 

4.  Recommendations  for  developing 
program  operation  mawtals;  and. 

5.  nissemination  strategy  to  inikmn 
the  field  of  the  davelapment  of  the 
program,  and  the  products  and  results  of 
this  stage. 

Stage  2— ^development  of  Descriptive 
Program  Operatkm  Manuals 

Upon  successful  completion  of  Stage 
1.  and  with  the  approval  of  OJIDP,  the 
recipient  will  develop  two  descriptive 
program  operation  manuals:  A 
community  action  guide  containing 
community  organization  and  planning 
strategies;  and.  a  program  guide 
containing  programs,  policies  and 
procedures  for  responding  to  missing 
and  exploited  children. 

The  activities  and  products  of  this 
stage  will  be  based  on  the  information 
generated  as  a  result  of  the  assessment. 
Appropriate  technical  and  subject 
matter  expertise  will  be  utilized  to 
design  the  operation  manuals  which 
detail  tiie  promising  programs  and 
strategies. 

Both  of  the  operation  manuals  will 
provide  guidance  as  appropriate 
regarding;  Identification  and 
participation  of  the  necessary 
community  public  and  private 
organizations  and  decision  makera; 
funding;  program  organization  and 
management;  the  pUlosophy  and 
approach  of  the  community 
organization,  planning  and  development 
activities;  resource  development; 
program  assessment  coordination, 
development  implementation  and 
monitoring;  and  evaluation  of  program 


effectiveness.  This  information  will 
become  part  of  a  training  and  technical 
assistance  package  for  dissemination  to 
the  appropriate  State  and  local  agencies. 
The  recipient  will  also  develop  a 
strategy  for  demonstrating  the 
comprehensive  community  action 
program. 

Activities — ^The  major  activities  of 
this  stage  are:  1.  Preparation  of  a  plan 
for  developing  the  operation  manuals; 

2.  Development  of  the  operation 
manuals; 

3.  Participation  and  review  by  the 
advisory  committee; 

4.  Development  of  recommendations 
for  a  program  announcement  to  select 
demonstration  aites; 

5.  Development  of  a  demonstration 
strategy:  and. 

6.  Development  and  implementation 
of  a  dissemination  strategy. 

Products — ^The  products  to  be 
completed  in  thia  stage  an:  1.  Man  for 
operation  manuals  dvvekiiHaent: 

2.  Draft  and  final  operations  manuals 
deaign(s): 

3.  Demo— tiatlon  itratagy;  and. 

4.  Disseaainatkn  strategy  to  inform 
the  field  of  the  devriopment  of  the 
program,  and  the  pro«hicts  and  resolts  of 
this  stage. 

Stage  3— Training  and  Tedmical 
Assistance  Development  Activities 

Upon  successfol  completion  of  Stage 
2.  and  with  the  approval  of  OJJDP,  the 
recipient  will  prepare  a  plan  for 
developing  the  training  and  tedmical 
assistance  packages.  Based  on  the  plan, 
the  recipient  will  transfer  the  program 
operation  mcmuals  and  related  materials 
into  a  training  and  technical  assistance 
package.  Comprehensive  training 
manuals  that  detail  the  program 
activities  and  planning  strategies  must 
be  developed  to  encourage  and  faciliate 
implementation  of  the  promising 
programs  in  the  final  stage  of  the 
demonstration  phase. 

The  training  mannai  should  be  the 
focal  point  of  the  entire  training  and 
technical  assistance  package,  llie  major 
audience  will  be  policy  maken  and 
practitionera  invirfved  in  resource 
allocation,  program  development  and 
operation  related  to  missing  and 
exploited  children  programs.  The 
manual  should  be  designed  for 
presentation  in  formal  training  sessions 
and  for  independent  use  in  jurisdictions 
that  do  not  participate  in  formal  training 
sessions.  Therefore,  each  manual  should 
include  a  complete  description  of  both 
the  promising  programs  and  planning 
strategies.  The  manual  should  also 
contain  bistroctions  and  supplementary 
materials  for  trainen  to  fedlitate 
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presentation,  and  to  assure 
understanding  and  successful 
adaptation  and  implementation  of  the 
promising  programs. 

The  recipient  will  recruit  and  prepare 
the  training  and  technical  assistance 
personnel  to  be  involved  in  this 
demonstration  effort.  Following  this,  the 
training  curricula  will  be  tested  by  the 
recipient  on  a  limited  basis  in  at  least 
one  test  site.  It  is  anticipated  that  this 
site  will  later  serve  as  a  training  host 
site  for  other  sites  during  the  last  stage 
of  this  initiative,  the  replication  stage. 
The  recipient  will  develop  a  set  of 
recommendations  for  use  by  OJJDP  in 
issuing  a  program  announcement  for  the 
selection  of  demonstration  sites.  Further, 
the  recipient  will  develop  and 
implement  a  dissemination  strategy  to 
ensure  broad  distribution  of  the 
operations  manual  and  related 
materials. 

The  redpient  will,  as  part  of  the 
demonstration  strategy,  develop  a 
strategy  to  conduct  a  series  of  seminara 
or  conferences,  nationally,  to  inform  the 
field  about  the  promising  programs. 

Activities— The  major  activities  of 
this  stage  are:  1.  Preparation  of  a  plan 
for  developing  the  training  and  technical 
assistance  package; 

2.  Development  of  the  training  and 
technical  assistance  materials; 

3.  Recruitment  and  preparation  of  the 
training  and  technical  assistance 
personnel; 

4.  Testing  of  training  curriculum 
package; 

5.  Partidpation  and  review  by  the 
advisory  committee; 

6.  Development  of  a  dissemination 
strategy  to  inform  the  field  of  the 
development  of  the  program,  and  the 
products  and  results  of  this  stage. 

Products — ^The  products  to  be 
completed  during  the  stage  are:  1.  Plan 
for  the  development  of  the  training  and 
technical  assistance  package; 

2.  Identification  of  training  and 
technical  assistance  personnel; 

3.  Draft  and  final  training  and 
technical  assistance  package  including 
the  training  manual  and  information 
materials;  and. 

4.  Dissemination  strategy. 

Stage  4 — Provisions  of  Training  and 
Technical  Assistance  to  Demonstration 
Sites 

While  a  dedsion  to  demonstrate  the 
Missing  and  Exploited  Children 
Comprehensive  Action  Program  will  be 
made  during  or  following  completion  of 
the  operations  manual  development 
stage,  the  applicant  is  expected  to 
explain  the  methods  and  approaches 
that  would  be  employed  to  implement 
this  stage.  As  noted,  funds  for  this  stage 


will  be  provided  through  a  single 
noncompetitive  continuation  award.  In 
order  to  ensure  the  applicant's 
understanding  of  the  entire 
demonstration  effort,  the  initial 
application  must  address  and  explain 
the  implementation  and  coordination  of 
all  four  stages  of  the  initiative  (i.e.. 
assessment  operations  manual 
development  training  and  technical 
assistance  development  and  provision 
of  training  and  technical  assistance  to 
demonstration  sites). 

During  this  stage,  the  redpient  will 
provide  site  selection  assistance  to 
OJJDP  to  facilitate  the  selection  of  the 
demonstration  sites.  Once  these  sites 
are  selected  and  become  operational, 
the  recipient  will  provide  intensive 
training  and  technical  assistance 
support  to  them,  to  enhance  the  overall 
operational  success  of  these  sites. 
Further,  the  redpient  must  provide 
similar  intensive  training  and  technical 
assistance  to  those  demonstration  sites 
implementing  the  program  evaluation. 
The  recipient  will  implement  a 
dissemination  strategy,  to  present  the 
program  and  evaluation  results  to  policy 
makers  and  practitionera  at  the  state 
and  local  level.  Finally,  the  redpient  wiU 
be  expected  to  work  cooperatively  with 
an  independent  evaluator  to  ensure  the 
integrity  of  the  data  collection  and 
feedback  activities. 

Activities — ^The  major  activities  of 
this  stage  are: 

1.  Assistance  to  OJJDP  in  review  and 
selection  of  demonstration  sites; 

2.  Provision  of  intensive  training  and 
technical  assistance  to  demonstration 
sites; 

3.  Assistance  to  sites  in  implementing 
the  program  evaluation;  and. 

4.  Implementation  of  a  dissemination 
strategy. 

Products — ^The  products  to  be 
completed  during  this  stage  are:  1.  Plan 
for  providing  training  and  technical 
assistance  to  demonstration  sites; 

2.  Dissemination  strategy  to  inform 
the  field  of  the  development  of  the 
program,  and  the  products  and  results  of 
this  stage. 

IV.  Dollar  Amount  and  Duration 

Up  to  $400,000  has  been  allocated  for 
the  initial  award.  One  cooperative 
agreement  will  be  awarded 
competitively,  and  the  initial  budget 
period  will  be  for  18  months.  It  is 
anticipated  that  this  demonstration 
program  will  entail  three  (3)  yean  of 
program  activities  (i.e.  three  year  project 
period),  and  consist  of  four  stages 
(assessment  operational  manual 
development  training  and  technical 
assistance  development  and  training 
and  technical  assistance  to 


demonstration  sites).  The  initial  award 
will  provide  support  for  stages  one 
through  three.  Supplemental  funds  will 
be  allocated  for  an  additional  18  month 
budget  period.  Funding  for  the 
noncompeting  continuation  award,  i.e. 
the  second  budget  period  within  the 
approved  three  year  project  period,  may 
be  withheld  for  justifiable  reasons.  They 
include:  (1)  The  results  do  not  justify 
further  program  activity;  (2)  the  recipient 
is  delinquent  in  submitting  required 
reports;  (3)  adequate  grantor  agency 
funds  are  not  available  to  support  the 
project  (4)  the  recipient  has  failed  to 
show  satisfactory  progress  in  achieving 
the  objectives  of  the  project  or 
otherwise  failed  to  meet  the  terms  and 
conditions  of  the  award;  (5)  a  recipient's 
management  practices  have  failed  to 
provide  adequate  stewardship  of  grantor 
agency  funds;  (6)  outstanding  audit 
exceptions  have  not  been  deared;  and 
(7)  any  other  reason  which  would 
indicate  that  continued  funding  would 
not  be  in  the  best  interest  of  the 
Government 

V.  EUgibiHty  Criteria 

Eligible  applicants  indude  public 
agencies  and  not-for-profit  research,  and 
juvenile  justice  development  and  service 
deUvery  agencies  and  organizations. 
Applicant  agendes  or  organizations  may 
submit  joint  proposals  witii  other 
eligible  organizations  provided  one  is 
designated  in  the  application  as  the 
appUcant  and  any  co-applicants  are 
designateid  as  sudi.  The  appUcant  or  co- 
applicants  must  demonstrate  in  the 
application  that  they  have  experience  in 
the  following  areas  in  order  to  be 
eligible  for  consideration: 

A.  Design  and  implementation  of 
research  and  development  activities  on 
the  effectiveness  of  youth  service 
programs  with  emphasis  on  missing  and 
exploited  children;  and  design  and 
implementation  of  community 
organization  and  plaiming  strategies 
related  to  the  youth  service  system  with 
emphasis  on  missing  and  exploited 
children  programs. 

B.  Demonstrated  knowledge  of  the 
issues  assodated  with  the  development 
implementation  and  operation  of 
missing  and  exploited  children;  and, 

C  Management  and  financial 
capability  to  effectively  implement  a 
project  of  this  scope  and  complexity. 

VI.  Program  Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424. 
Application  for  Federal  Assistance  (SF 
424),  induding  a  program  narrative,  a 
detailed  budget  and  a  budget  narrative. 
All  applications  must  indude  the 
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following  information  outlined  in  this 
section  of  the  solicitation.  The  program 
narrative  should  not  exceed  70  double- 
spaced  pages  in  length.  Applications 
that  propose  noncompetitive  contracts 
for  the  provision  of  specific  services 
must  include  a  sole  source  justification 
for  any  procurement  in  excess  of 
$10,000. 

In  submitting  applications  that 
contain  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  that  describe  their 
working  relationship  in  the  development 
of  products  and  the  delivery  of  services 
as  primarily  cooperative  or 
collaborative  in  nature  will  be 
considered  as  co-applicants.  In  the 
event  of  a  co-applicant  submission,  one 
co-applicant  must  be  designated  as  the 
payee  to  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicants. 
Under  this  arrangement,  each 
organization  would  agree  to  be  jointly 
and  severally  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
several  responsibility  with  the  other 
applicants. 

A.  Organizational  Capability 

Applicants  must  demonstrate  that 
they  are  eligible  to  compete  for  this 
cooperative  agreement  on  the  basis  of 
eligibility  criteria  established  in  this 
solicitation. 

1.  Organizational  Experience 

Applicants  must  concisely  describe 
their  organizational  experience  with 
respect  to  the  eligibility  criteria 
specified  above.  Applicants  must 
demonstrate  how  their  organizational 
experience  and  capabilities  will  enable 
them  to  achieve  the  goals  and  objectives 
of  this  initiative.  Applicants  are  invited 
to  append  one  example  of  prior  work 
products  of  similar  nature  to  their 
application. 

2.  Financial  Capability 

In  addition  to  the  assurances  provided 
in  Part  V,  Assurances  (SF  424], 
applicants  must  also  demonstrate  that 
their  organization  has  or  can  establish 
fiscal  controls  and  accounting 
procedures  which  assure  that  Federal 
funds  available  under  this  agreement 
are  disbursed  and  accounted  for 
properly.  Applicants  who  have  not 
previously  received  federal  funds  will  be 
asked  to  submit  a  copy  of  the  Office  of 
Justice  Programs  (OIP)  Accounting 
System  and  Financial  Capability 
Questionnaire  OfP  Form  7120/1). 


Copies  of  the  form  will  be  provided  in 
the  application  kit  and  must  be  prepared 
and  submitted  along  with  the 
application.  Other  applicants  may  be 
requested  to  submit  this  form.  All 
questions  are  to  be  answered  regardless 
of  instructions  (Section  C.I.B.  note).  The 
CPA  certification  is  required  only  of 
those  applicants  who  have  not 
previously  received  Federal  funding. 

B.  Program  Goals 

A  succinct  statement  of  the 
applicant's  understanding  of  the  goals 
and  objectives  of  the  program  should  be 
included.  The  application  should  also 
include  a  problem  statement  and  a 
discussion  of  the  potential  contribution 
of  this  program  to  the  Held. 

C.  Program  Strategy 

Applicants  should  describe  the 
proposed  approach  for  achieving  the 
goals  and  objectives  of  the  Program.  A 
discussion  of  how  each  of  the  four 
stages  of  the  program  would  be 
accomplished  should  be  included. 

D.  Program  Implementation  Plan 

Applicants  should  prepare  a  plan 
which  outlines  the  major  activities 
involved  in  implementing  the  program 
and  describes  how  they  will  allocate 
available  resources  to  implement  the 
program,  and  how  the  program  will  be 
managed.  The  plan  must  also  include  an 
annotated  organizational  chart  depicting 
the  roles  and  describing  the 
responsibilities  of  key  organizational/ 
functional  components;  and  a  list  of  key 
personnel  responsible  for  managing  and 
implementing  the  four  major  elements  of 
the  program.  Applicants  must  present 
detailed  position  descriptions, 
qualifications,  and  selection  criteria  for 
each  position.  Applicants  should  also 
provide  recommendations  for  program 
advisory  committee  members.  This 
documentation  and  individuals'  resumes 
may  be  submitted  as  appendices  to  the 
application. 

E.  Time-Task  Plan 

Applicants  must  develop  a  time-task 
plan  for  the  initial  18-month  budget 
period,  clearly  identifying  major 
milestones  and  products.  This  must 
include  designation  of  organizational 
responsibility  and  a  schedule  for  the 
completion  of  the  tasks  and  products 
identified  in  Section  III  and  indicate  the 
anticipated  cost  schedule  per  month  for 
the  entire  project  period. 

F.  ProducU 

Applicants  must  concisely  describe 
the  interim  and  final  products  of  each 
stage  of  the  program,  and  must  address 


the  purpose,  audience,  and  usefulness  to 
the  field  of  each  product. 

G.  Program  Budget 

Applicants  shall  provide  an  l&-month 
budget  with  a  detailed  justification  for 
all  costs,  including  the  basis  for 
computation  of  these  costs.  Applicants 
should  include  a  budget  estimate  of 
costs  they  feel  will  be  required  to 
complete  the  balance  of  the  program. 
The  actual  level  of  funding  to  be  made 
available  will  be  determined  the  year 
the  project  is  implemented.  Applications 
submitted  by  co-applicants  and/or  those 
containing  contract(s)  must  inclode 
detailed  budgets  for  each  organization's 
expenses.  The  budget  should  include 
fimds  for  a  four  person  advisory 
committee  to  meet  four  times  during  the 
first  18-month  budget  period. 

VII.  Procedues  and  Ciiteria  for 
Selection 

All  applications  will  be  evaluated  and 
rated  based  on  the  extent  to  which  they 
meet  the  following  weighted  criteria.  In 
general,  all  applications  received  will  be 
reviewed  in  terms  of  their 
responsiveness  to  the  minimum  program 
application  requirements,  organizational 
capability,  and  thoroughness  and 
innovativeness  in  responding  to 
strategic  issues  in  project 
implementation.  Applications  will  be 
evaluated  by  a  peer  review  panel 
according  to  the  OIJDP  Competition  and 
Peer  Review  Policy.  28  CFR  Part  34, 
Subpart  B,  published  August  2. 1985  at 
50  FR  31366-31367.  The  selection  criteria 
and  their  point  values  (weights)  are  as 
follows: 

A.  Organixational  Capability  (20  Points) 

1.  The  extent  and  quality  of 
organizational  experience  in  the 
development,  delivery,  and  coordination 
of  missing  and  exploited  children 
related  research,  training,  or  technical 
assistance  which  have  been  national  in 
scope.  (10  points) 

2.  Adequate  fiscal  controls  and 
accounting  procedures  to  ensure  that  the 
applicant  can  effectively  implement  a 
project  of  this  size  and  scope,  and  to 
ensure  the  proper  disbursal  and 
accounting  of  Federal  funds.  (10  points) 

B.  Soundness  of  the  Proposed  Strategy 
(30  Points) 

Understanding  of  the  nature  of  the 
program  area  and  the  soundness  of  the 
approach  to  ea(^  stage  of  the  program: 
For  meeting  the  goals  and  objectives; 
and  potential  utility  of  proposed 
products. 


C.  Qualifications  of  Project  Staff  (20 
Points) 

1.  The  qualifications  of  staff  identified 
to  manage  and  implement  the  program 
including  staff  to  be  hired  through 
contracts.  (10  Points] 

2.  The  clarity  and  appropriateness  of 
position  descriptions,  required 
qualifications  and  selection  criteria 
relative  to  the  specific  functions  set  out 
in  the  Implementation  Plan.  (10  Points) 

D.  Clarity  and  apprqpriateness  of  the 
program  implementation  plan  (15 
Points) 

Adequacy  and  appropriateness  of  the 
activities,  and  the  project  management 
structure;  and  the  feasibility  of  the  time- 
task  plan. 

E.  Budget  (15  Points) 

Completeness,  reasonableness, 
appropriateness  and  cost-effectiveness 
of  the  proposed  costs,  in  relationship  to 
the  proposed  strategy  and  tasks  to  be 
accomplished. 

The  results  of  peer  review  will  be  a 
relative  aggregate  ranking  of 
applications  in  the  form  of  "Summary  of 
Ratings".  These  will  ordinarily  be  based 
on  numerical  values  assigned  by 
individual  peer  reviewers.  Peer  review 
recommendations,  in  conjunction  with 


the  results  of  internal  review  and  any 
necessary  supplementary  review,  will 
assist  the  Administrator  in  considering 
competing  applications  and  in  selection 
of  the  application  for  funding.  The  final 
award  decision  will  be  made  by  the 
OJJDP  Administrator. 

VIII.  Submission  Requirements 

All  applicants  responding  to  this 
solicitation  should  be  aware  of  the 
following  requirements  for  submission: 

1.  Applicants  must  submit  the  original 
signed  application  and  three  copies  of 
OJJDP.  "The  necessary  forms  for 
applications  (Standard  Form  424]  will  be 
provided  upon  request.  Applications 
must  be  received  by  mail  or  hand 
delivered  to  the  OJJDP  by  5:00  p.m.  EST 
on  August  22, 1988.  Those  applications 
sent  by  mail  should  be  addressed  to 
Robert  O.  Heck,  OJJDP.  U.S.  Department 
of  Justice,  633  Indiana  Avenue,  NW., 
Washington,  DC  20531.  Hand  delivered 
applications  must  be  taken  to  the  OJJDP, 
Room  752.  633  Indiana  Avenue  NW., 
Washington,  DC  between  the  hours  of 
8:00  a.m.  and  5:00  p.m.  except  Saturdays, 
Sundays  or  Federal  hoUdays. 

2.  The  OJJDP  will  notify  applicants  in 
writing  of  the  receipt  of  their 
application.  Subsequently,  applicants 
will  be  notiHed  by  letter  as  to  the 


decision  made  regarding  whether  or  not 
their  submission  will  be  recommended 
for  funding. 

IX.  Civil  Rights  Compliance 

A.  All  recipients  of  OJPP  assistance 
must  comply  with  the  non- 
discrimination requirements  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974  as  amended; 
Title  VI  of  the  Civil  Rights  Act  of  1964; 
section  504  of  the  Rehabilitation  Act  of 
1973  as  amended;  Title  IX  of  the 
Education  Amendment  of  1972;  the  Age 
Discrimination  Act  of  1975;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations  (28  CFR  Part 
42.  Subparts  C,  D,  E,  and  G). 

B.  In  the  event  a  Federal  or  State  court 
or  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Civil  Rights  Compliance 
(OCRC)  of  the  Office  of  Justice 
Programs. 

VenieL.Speira, 

Administrator.  OJJDP. 

(FR  Doc.  8ft-16505  Filed  7-21-88:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Utirary  Program*  tor  Fiacal  Year  19e»: 
Applications  tor  New  Awards 

AOCNCV:  Department  of  Education. 

action:  Notice  inviting  applications  for 
new  awards  for  certain  Library 
Programs  for  fiscal  year  1989. 

summary:  The  Secretary  invites 
applications  for  new  awards  under  the 
Library  Career  Training  Program, 
Library  Services  and  Construction  Act 
Basic  Grants  to  Indian  Tribes  and 
Hawaiian  Natives  Program, 
Strengthening  Research  Library 
Resources  Program,  Library  Literacy 


Program,  Library  Research  and 
Demonstration  Program,  and  Library 
Services  and  Construction  Act  Special 
Projects  Grants  to  Indian  Tribes  and 
Hawaiian  Natives  Program. 
Organization  of  Notice.  This  notice 
contains  three  sections.  Section  I 
includes  a  chart  listing,  in  chronological 
order,  closing  dates  and  other 
information  about  programs  covered  by 
this  notice.  Section  II  consists  of  the 
individual  application  announcements 
for  each  program.  Section  III  provides 
further  guidance  on  the  application 
process. 

All  programs  announced  in  this  notice 
are  subject  to  the  requirements  of 
Executive  Order  12372, 


Intergovernmental  Review  of  Federal 

Programs.  Information  regarding 

applicable  procedures  under  this  Order 

will  be  included  in  the  application 

package. 

dates:  The  closing  dates  for 

transmitting  applications  under  this 

notice  are  listed  in  Section  I  of  this 

notice. 

AODMSS:  The  address  for  submitting 

applications  under  this  notice  is  listed  in 

Section  III  of  this  notice. 

FOR  FURTHER  IMW)RMATIOII  CONTACr 

For  further  information  contact  the 
program  contact  person  named  in  the 
application  notice  in  Section  II 
applicable  to  that  program. 


Section  I— Programs  and  Closinq  Dates  for  Ubrary  Programs 

Title  of  program  and  CFDA  No. 

De«Mnetor 
transmittal  o4 
appHcalions 

Oe^^nor 

intefgovsm- 

mentil 

/^ppNcalions 
avrtabis 

Av^labla 
lunds 

EsMnwiad 
range  o< 
awards* 

Eattnatad 

aizeol 

•werds* 

Estimated 
number 
awerds* 

iTopaci 
period  Irt 
morMtw 

Budget 
pertodin 
fiionvia 

10/3/88 

12/5/88 

8/17/88 

(•) 

SIOJOO- 

$14,800 

25 

12 

16 

64,000 

(84.036). 
Library    carew    training    pro- 

10/3/88 

12/5/88 

8/ 17/88 

(') 

29,000- 

43,000 

2-6 

12 

16 

125,000 

(84.038). 
Ubrary  services  to  Indian  tribes 

10/21/88 

12/20/88 

9/6/88 

(') 

NA 

3.700 

200 

12 

12 

and  Ha<raiian  Natives  pro- 

(84.163A). 

•11/2/88 

1/3/89 

8/17/88 

(•) 

35,000- 

150.000 

30 

12 

15 

and.  11/ 
30/88. 

3SO.0OO 

Library       Maracy       program 

11/18/88 

1/18/89 

9/19/88 

(') 

koOO-25,000 

20.000 

250 

12 

12 

(84.167). 
Library  research  and  demorv 

2/1/89 

4/1/89 

11/15/88 

(') 

50,000- 

70,000 

3-« 

12 

16 

•tration  program  (84.039). 

100,000 

Library  services  to  Indtan  tribes 

4/7/89 

6/6/80 

2/21/89 

(') 

20.000- 

67.000 

17 

12 

12-15 

ttna  nawaMn  noovm  pro- 

177,000 

gram— «pecial           protects 

» 

grants  (64.1638). 

College  library  techrK)togy  and 

To  be 

announced 

(84.197). 

by  11/1/ 
88. 

• 

lunds  lor  this  program.  However,  applicatiorw  sre  being  mvrted  to  sHow  s><tioent  time 
prooesa  belora  the  end  o4  the  fiscal  year,  should  the  Congr***  sppropriate  lunds  lor  this  program. 
*  The  Oepartmeni  ia  not  bound  by  any  eetmiales  in  this  notice. 
'1l/2/88lorinstilulionsneedhig  to  establish  eligiiiMy.  11/30/68  lor  all  others. 


■  The  Administration's  budget  request  lor  fiecal  year  1989  does  not  include 

to.  evaluate  applicationa  and  complete  the  grant  pn 


Section  II — ^Application  Notkas 

Title  of  Program:  Library  Career 
Training  Program — Fellowships  and 
Institutes  (Higher  Education  Act — TitJe 
II.  Part  B) 

CFDA  No.:  84.036. 

Purpose:  Provides  grants  to  train 
persons  in  librarianship  through 
fellowships,  institutes,  and  traineeships 
and  to  establish,  develop,  and  expand 
programs  of  library  and  information 
science. 

Applicable  Regulations:  (a)  The 
Library  Career  Training  Program 
Regulations.  34  CFR  Part  776.  and  (b)  the 
Education  Department  General 


Administrative  Regulations,  34  CFR 
Parts  74.  75.  77,  78,  and  79. 

Priorities:  In  accordance  with  i  776.5 
of  the  regulations  referenced  in  this 
notice,  each  year  the  Secretary  may 
select  one  or  more  of  the  program's  six 
priorities  and  allocate  funds  to  each 
selected  priority.  These  priorities  apply 
to  both  fellowships  and  institutes.  For 
Fiscal  year  1989,  the  Secretary  has 
selected  the  following  as  invitational 
priorities: 

(a)  To  provide  advanced  training  in 
the  development,  structure,  and 
management  of  new  library 
organizational  formats,  such  as 


networks,  consortia,  and  information 
utilities; 

(b)  To  increase  excellence  in  library 
leadership  through  advanced  training  in 
library  management: 

(c)  To  train  or  retrain  library 
personnel  in  new  techniques  of 
information  acquisition,  transfer,  and 
communication  technology;  and 

(d)  To  train  or  retrain  library 
personnel  in  areas  of  library 
specialization  where  there  are  currently 
shortages,  such  as  school  media, 
children's  services,  young  adult  services, 
science  reference,  and  cataloging. 

An  application  that  meets  these 
invitational  priorities  does  not  receive 
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from  the  Secretary  competitive  or 
absolute  preference  over  other 
applications. 

(34  CFR  7S.105(cKl)) 

The  Secretary  plans  to  allocate  up  to 
30%  of  the  available  funds  for  institutes, 
if  a  sufficient  number  of  institute 
applications  warrant  funding.  The 
remaining  funds  will  be  allocated  for 
fellowships. 

For  Applications  or  Information 
Contact-  Frank  A.  Stevens,  Director,  or 
Yvonne  B.  Carter,  Program  Officer, 
Library  Development  Staff.  Library 
Programs,  U.S.  Department  of  Education, 
555  New  Jersey  Avenue  NW.,  Room 
402L,  Washington,  DC  20206-1430. 
Telephone  (202)  357-6315. 

Program  Authority:  20  U.S.C.  1021  et  seq. 

Title  of  Program:  Library  Services  to 
Indian  Tribes  and  Hawaiian  Natives 
Program — Basic  Grants  (Library 
Services  and  Construction  Act — Title 

CFDA  No.:  84.163A. 

Purpose:  Provides  basic  grants  to 
eligible  Indian  tribes  and  to  eligible 
Hawaiian  native  organizations  to 
establish  or  improve  public  library 
services  for  Indian  tribes  and  Hawaiian 
natives. 

Applicable  Regulations:  (a)  The 
Library  Services  and  Construction  Act 
Basic  Grants  to  Indian  Tribes  and 
Hawaiian  Natives  Program  Regulations, 
34  CFR  Part  771,  and  (b)  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  75,  77.  78,  79, 
and  80. 

For  Applications  or  Information 
Contact-  Frank  A.  Stevens,  Director,  or 
Beth  Fine,  Program  Officer,  Library 
Development  Staff,  Library  Programs, 
U.S.  Department  of  Education,  555  New 
Jersey  Avenue  NW.,  Room  402L, 
Washington,  DC  20206-1430.  Telephone 
(202)  357-6315. 

Program  Authority:  20  U.S.C.  351  et  seq. 

Title  of  Program:  Strengthening 
Research  Library  Resources  Program 
(Higher  Education  Act— Title  II,  Part  C) 

CFDA  No.:  64.091. 

Purpose:  Provides  grants  to  the 
nation's  major  research  libraries  to 
maintain  and  strengthen  their 
collections  and  make  their  holdings 
available  to  other  libraries  whose  users 
have  need  for  research  materials. 

Applicable  Regulations:  (a)  The 
Strengthening  Rerearch  Library 
Resources  Program  Regulations,  34  CFR 
Part  778,  and  (b)  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  74,  75.  77,  76, 
and  79.  V 


For  Applications  or  Information 
Contact:  Frank  A.  Stevens,  Director,  or 
Louise  Sutherland,  Program  Officer, 
Library  Development  Staff,  Library 
Programs,  U.S.  Department  of  Education, 
555  New  Jersey  Avenue  NW.,  Room 
402L,  Washington,  DC  20206-143a 
Telephone  (202)  357-6315. 

Program  Authority:  20  U5.C.  1021  et  seq. 

Title  of  Program:  Library  Literacy 
Program  (Library  Services  and 
Construction  Act— Title  VI) 

CFDA  No.:  64.167. 

Purpose:  Provides  grants  not  to 
exceed  $25,000  to  State  and  local  public 
libraries  to  support  literacy  projects. 

Applicable  Regulations:  (a)  TTte 
Library  Services  and  Construction  Act 
Library  Literacy  Program  Regulations,  34 
CFR  Part  769,  and  (b)  the  Education 
Department  General  Administrative 
Regulations.  34  CFR  Parts  75,  77,  78,  and 
79,  and  80. 

For  Applications  or  Information 
Contact:  Frank  A.  Stevens,  Director,  or 
Carol  Cameron,  Program  Officer,  Library 
Development  Staff,  Library  Programs, 
U.S.  Department  of  Education.  555  New 
Jersey  Avenue  NW.,  Room  402L, 
Washington,  DC  20208-1430.  Telephone 
(202)  357-6315. 

Program  Authority:  20  U.S.C.  351  et  seq. 

Title  of  Program:  Library  Research  and 
Demonstration  Program  (Higher 
Education  Act— Title  //.  Part  B) 

CFDA  No.:  M.039. 

Purpose:  Provides  grants  to 
institutions  of  higher  education  and 
other  public  or  private  agencies, 
institutions,  and  organizations  for 
research  and  demonstration  programs 
related  to  the  improvement  of  libraries, 
training  in  librarianship,  and  for 
dissemination  of  information  derived 
from  such  projects. 

Applicable  Regulations:  (a)  The 
Library  Research  and  Demonstration 
Program  Regulations,  34  CFR  Part  777, 
and  (b)  the  Education  Department 
General  Administrative  Regulations,  34 
CFR  Parts  74.  75.  77,  78,  and  79. 

Priorities:  The  Secretary  invites 
applications  that  meet  one  or  more  of 
four  priorities.  These  priorities  were 
developed  in  consultation  with 
researchers,  practitioners,  civic  and 
business  leaders,  policymakers,  and 
professional  associations,  all  of  whom 
participated  in  a  series  of  meetings 
sponsored  by  the  Department  to  identify 
"Issues  in  Library  Research — Proposals 
for  the  Nineties."  Ten  major  issues  were 
identified.  From  this  list  the  Secretary 
selected  four  to  implement  in  fiscal  year 
1989.  In  addition  the  Secretary  may 
commission  papers  to  implement  some 


of  the  priorities.  For  fiscal  year  1989,  the 
priorities  are: 

(a)  Libraries  and  Education  (The 
Library's  Role  in  Education).  To  support 
one  or  more  research  projects 
addressing  the  appropriate  educational, 
cultural,  and  intellectual  role  of  the 
library  in  relation  to  other  educational 
institutions  in  a  commtmity  of  which  it  is 
apart. 

(b)  Information  Needs/Users.  To 
support  one  or  more  research  projects  to 
determine  what  we  need  to  know  about 
library  users,  non-users,  and  potential 
users  as  we  attempt  to  assess  the 
quality  of  service  and  resources  and  the 
extent  to  which  the  information  needs  of 
the  community  are  met  in  public, 
academic,  and  school  libraries. 

(c)  Technology  and  Access  to 
Information.  To  support  one  or  more 
projects  for  identifying  the  potential 
effects  of  new  technologies  on  user 
access  to  information,  indicators  of 
access  to  information,  the  extent  to 
which  format  affects  access  and  use  of 
information,  or  what  additional  barriers 
to  access  are  evident  or  anticipated. 

(d)  Economics  of  Libraries  and 
Library  Funding.  To  support  one  or  more 
research  projects  to  study  factors 
influencing  the  funding  of  libraries,  the 
relationship  between  expenditures  on 
libraries  and  outcomes,  the  impact  user 
fees  have  on  fimding  and  access  to 
libraries,  and  existing  examples  of 
innovative  approaches  to  library 
funding. 

An  application  that  meets  these 
invitational  priorities  does  not  receive 
from  the  Secretary  competitive  or 
absolute  preference  over  other 
applications. 

(34  CFR  7S.105(c)(l)) 

For  Applications  or  Information 
Contact  Frank  A.  Stevens,  Director,  or 
Yvonne  B.  Carter,  Program  Officer, 
Library  Development  Staff,  Library 
Programs,  U.S.  Department  of  Education. 
555  New  Jersey  Avenue,  NW.,  Room 
402L,  Washington,  DC  20206-1430. 
Telephone  (202)  357-6315. 

Program  Authority:  20  U.S.C.  1021  el  seq. 

Title  of  Program:  Library  Services  to 
Indian  Tribes  and  Hawaiian  Natives 
Program — Special  Projects  Grants 
(Library  Services  and  Construction 
Act— Title  IV) 

CFDA.  No.:  84.163R 

Purpose:  With  funds  remaining  after 
Basic  Grants  are  awcuded.  the  program 
provides  grants  to  eligible  Indian  tribes 
and  to  eligible  Hawaiian  native 
organizations  to  establish  or  improve 
public  library  services  for  Indians  and 
Hawaiian  natives. 
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Applicable  ReguJations:  (a)  The 
Library  Services  and  Ck>nstnictioa  Act 
Special  Projects  Grants  to  Indian  Tribes 
and  Hawaiian  Natives  Propvm 
Regulations.  34  CFR  Part  772.  and  (b)  the 

Education  Department  General 

Administrative  Regiilations,  34  CFR 
Parts  75.  77,  78. 79.  and  8a 

For  ApplicaUons  or  Information 
Contact  Frank  A.  Stevens,  Director,  or 
Beth  Fine,  Program  Officer.  Library 
Development  Staff,  Library  Programs, 
U.S.  Department  of  Education.  555  New 
Jersey  Avenue,  NW.,  Room  4Q2L. 
Washington,  DC  20206-143a  Telephone 
(202)  357-8315. 

Program  Authority:  ao  U.S.C  361 9t  aeq. 

Section  ID— Instructions  for  Transmittal 
of  Applications 

No  grant  may  be  awarded  unless  a 
complete  form  has  been  received. 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 


(1)  Mail  the  ofigiBal  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #(in8ert  number))  Washington. 
DC  20202. 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #(insert  number)) 
Room  3633,  Regional  Office  Building  #3, 
Seventh  &  D  Streets.  SW.,  Washington. 
DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing:  (1)  A 
legibly  dated  U.S.  Postal  Service 
Postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Poetal 
Service. 


(3)  A  dated  shipping  label,  invoice,  or 
receipt  ftom  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  throu^ 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  A  private 
metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  PosUl  Service. 

Note.— The  U^.  Poatal  Service  doea  not 
uniformly  provide  a  dated  poatmark.  Before 
relying  on  thia  method,  an  applicant  should 
check  with  its  local  post  office. 

Dated:  )uly  18, 1988. 
Chaatar  E.  Ffam.  )r., 

Atsistant  Secretary  and  Counselor  to  the 

Secretary. 

(FR  Doc  It-iaSM  Piled  7-21-88;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  563 

(No.  sa-saai 

Purchase  and  Sale  of  Freddie  Mac 
Preferred  Stock  l>y  Certain  Inaured 
inatltutiona 

Date:  July  20. 1968. 

AOENCV.  Federal  Home  Loan  Bank 

Board. 

action:  Withdrawal  of  temporary  rule. 


;  The  Federal  Home  Loan  Bank 
Board  ("Board")  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC")  is  withdrawing 
its  temporary  regulation  addressing 
certain  aspects  of  the  purchase  and  sale 
of  preferred  stock  of  the  Federal  Home 
Loan  Mortgage  Corporation  ("Freddie 
Mac")  held  by  institutions  insured  by 
the  FSUC  ("insured  institutions").  On 
July  13, 1988  the  Board  issued  a 
temporary  regulation  that  replaced 
certain  restrictions  on  actions  that 
insured  institutions  that  do  not  currently 
meet  their  minimum  regulatory  capital 
requirements  may  take  regarding  such 
stock.  Upon  further  review,  the  Board 
has  determined  that  certain  revisions  in 
the  scope  of  that  temporary  regulation 
are  both  appropriate  and  necessary  to 
the  effective  supervision  of  insured 
institutions  not  meeting  their  fully 
phased-in  capital  requirements. 
Therefore,  the  Board  is  today 
withdrawing  that  temporary  regulation 
and,  by  separate  action,  adopting  a 
revised  temporary  regtilation. 
DATl:  This  withdrawal  of  the  temporary 
regulation  adopted  by  Board  Res.  8fMS77 
is  effective  July  22, 1968. 


kTMN  OONTACTt 

Deborah  Dakin.  Regnlatoiy  Counsel 
(202)  377-6445:  Daniel  G.  Lonergan. 
Attorney,  (202)  377-6458;  or  Thomas ). 
Delaney,  Attorney.  (202)  377-6417, 
Regulations  and  Legislation  Division, 
Office  of  General  Counsel.  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
row..  Washington.  DC  20SS2. 
aumiMDiTAiiv  wpoiwution:  On  July 
13. 1968.  by  Board  Res.  No.  86-577, 53  FR 
271S3  (July  la  1968),  the  Board  adopted 
a  temporary  regulation  with  request  for 
conunents  addressing  certain  aspects  of 
the  purchase  and  sale  of  Freddie  Mac 
stock  by  certain  insured  institutions. 
Upon  further  review,  the  Board  has 
determined  that  that  temporary 
regulation  did  not  fully  address  certain 
supervisory  concerns  the  Board  has 
regarding  insured  institutions  which, 
while  meeting  their  minimum  capital 
levels,  have  not  attained  their  fully 
phased-in  capital  requirements  pursuant 


to  12  CFR  663.13  and  12  CFR  563.14.  As 
aei.  forth  more  fiilly  in  the  revised 
temporary  regulation  to  be  published 
elsev/here  in  the  final  rules  section  of 
the  Federal  Register,  the  Board  bdieves 
that  different  restrictions  are  necessary 
and  appropriate  for  such  institutions 
because  of  the  different  concerns  raised 
in  that  context.  In  order  to  minimiae  the 
confusion  possibly  generated  by  two 
separate  documents  addressing  the 
purchase  and  sale  of  Freddie  Mac  atock. 
the  Board  is  therefore  withdrawiae 
Board  Res.  No.  88-577,  effective  )iuy  22, 
196& 

By  the  Federal  Homa  Loan  Bank  BoanL 
Nadina  Y.  Waalilnsloo, 
Assistant  Secretary. 

List  of  Subjects  in  12  CFR  Pstt  563 

Bank  deposit  insurance,  investments. 
Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations. 


SUBCHAPTER  l>-fB)efUL  SA' 
LOAN  MSURANCC  CORPORATION 

PART  563-OPERAT10N8 


1.  The  authority  citation  for  Part  563 
continues  to  read  as  follows: 


AaiMrily:  &«:.  1. 47  Stat  72S,  as  I 
(12  U.S.C  14»  el  M9.):  tec.  8A,  47  Slat  727. 
as  added  by  aed.  84  SUL  256,  as  amended 
(12  U.S.C  142Sa):  sec.  58. 47  StaL  727,  as 
amendad  by  sac  4. 80  Stat.  824,  as  aaended 
(U  V&C.  1425b):  sac.  17. 47  Stat  73*.  as 
aaiandad  (12  U.8.C  1437):  sac  2. 4*  Slat  U8, 
as  amended  (12  U.S.C.  1482);  sac  5, 48  Stat 
132.  as  aaModad  (12  U.S.a  1484):  sacs.  401- 
407. 48  Stat  U5»-128a  as  amandad  (U  UAC 
1724-1730):  sec  408, 82  Stat  5.  as  iniseiliil 
(12  U.S.C  1730a):  aac  laos,  101  Stat  882  (12 
USr.  3808):  Raois.  Ptan  No.  3  of  1047,  U  FR 
4S81. 3  CFR,  1943-1948  Comp.,  p.  1071. 


1163.19-3   (Remevedl 

2.  Section  563.13-3  is  removed. 
(FR  Doc  88-18700  Rlad  7-21-88: 9M  am] 


ItCPRPwtMS 

[Na  99-6691 


Of 


Date:  July  3a  1S88. 
AMWCV.  Federal  Home  Loan  Bank 
Board. 
action:  Temporary  rule  with  request  Cor 


tenporary  regulation  addressing  certain 
aspects  of  the  purchase  and  sale  of 
preferred  stock  of  the  Federal  Home 
Loan  Mortgage  Corporation  ("Freddie 
Mac")  held  by  institutions  insured  by 
the  FSLIC  ("insured  institutions").  On 
July  13. 1988  the  Board  issued  a 
temporary  regulation  that  placed  certain 
reetrictions  on  actions  that  insured 
inatitations  that  do  not  currently  meet 
their  oainimum  regulatory  capital 
requirements  may  take  regarding  such 
stock.  Upon  further  review,  the  Board 
has  determined  that  certain  revisions  in 
the  scope  of  that  temporary  regulation 
are  both  appropriate  and  necessary  to 
the  effective  supervision  of  insured 
institations  not  meeting  their  fully 
phased-in  capital  requirements.  By 
separate  action,  the  Board  is  today 
withdrawing  the  previously  published 
taaiporary  regulation.  Today's 
regulation  replaces  the  one  previously 
published. 

Today's  temporary  regulation 
provides  that  no  insured  institution 
failing  to  meet  its  minimum  regulatory 
capital  requirement  may  buy  or  sell 
FMdie  Mac  preferred  stock  witiiout 
obtaining  prior  approval  from  its 
Principal  Supervisory  Agent  ("PSA")  or 
his  designee,  subject  to  the  concurrence 
of  the  Office  of  RiqpUatory  Activities.  It 
also  sets  forth  general  factors  to  be 
contained  in  an  institution's  written 
application  for  approval  that  the  PSA 
will  consider  in  determining  whether  to 
grant  sadi  approval.  Additionally,  the 
temporary  regulation  restricts  those 
insured  institutions  not  meeting  their 
fuBy  phased-in  capital  requirements 
from  taking  certain  actions  as  a  result  of 
any  purchase  or  sale  of  lYeddie  Mac 
slock  that  might  adversely  affect  their 
ebility  to  meet  their  fully  phased-in 
capital  requirements,  absent  prior 
approval  from  their  PSA.  Comments  are 
solicited  on  all  aspects  of  the  temporary 
nie. 

OiATl:  The  temporary  regulation  is 
efbctive  July  22. 1986.  CommenU  must 
be  received  on  or  before  September  20. 
1966.  The  regulation  will  expire  on 
Deo8aiber3l,l968. 

ABOtHSK  Send  comments  to  Director, 
fnformation  Services  Section,  Office  of 
Hm  SecretariaL  Federal  Homa  Loan 
Bank  Board.  1700  G  Street  NW., 
Washington.  DC  20652.  Commenta  will 
be  available  for  public  inspection  at  the 
Board's  Infonnatton  Services  Office,  801 
ITIh  Street  NW..  Washington.  DC  20552. 


:  The  Federal  Home 
Board  C^oard")  as  opereting  head  of 
the  Federal  Savings  and  Loan 
Corporatioo  (TSUC)  U  adopttai  a 


KTMNOONTACn 
DabceahDakia  Regulatory  CounseL 
(aOQ97^4«45;  Daniel  G.  Lonergan. 
AttOHMy.  (202)  377-6456:  or  Thomas  J. 
Delaney.  Attorney.  (202)  377-6417. 


Regulations  and  L^slation  Divison. 
OfSce  of  General  Counsel  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW.,  Washington.  DC  20652. 
SUPPtfaniTAilv  ■wowaATiow:  On  )uly 
13, 1988,  the  Board  of  Directors  of 
Freddie  Mac  voted  in  principle  to  permit 
holders  of  the  preferred  stock  of  Freddie 
Mac  to  sell  sudi  stock  to  the  general 
public  as  tA  January  1, 1989.  Before  this 
time,  pursuant  to  a  previous  resolution 
creating  the  class  of  preferred  stock 
covered  by  the  July  13  action,  such  stock 
could  only  be  held  by  stockholders  of  a 
Federal  Home  Loan  Banlc  a  Federal 
Home  Loan  Bank  in  connection  with 
collateral  for  advances,  the  FSLiC  in 
connection  with  the  receivership  or 
insolvency  of  a  holder  of  the  preferred 
stodc.  a  pre-approved  market  maker  or 
nominee  thereof,  or  a  specialist  on  any 
national  securities  exchange. 
Additionally,  single  holders  of  such 
preferred  stock  were  limited  in  the 
maximum  amount  of  shares  each  could 
hold  to  150,000,  subject  to  certain 
grandfathering  provisions.  Fteddie 
Mac's  Board  of  Directors  also  acted  on 
July  13, 1988  to  increase  sequentially  the 
maximum  number  of  shares  that  any 
single  holder  could  own  from  150,000  to 
600,000  by  January  1, 1989. 

Currently,  Freddie  Mac  preferred 
stock  is  primarily  held  by  the 
approximatdy  3,000  insiued  institutions 
that  own  stodc  in  the  Federal  Home 
Loan  Banks.  In  general,  the  Board 
believes  that  any  decision  to  purchase 
or  sell  Freddie  Mac  stock  both  before 
and  after  January  1. 1969,  is  best  left  to 
the  sound  business  Judgment  of  insured 
institutions  ttiemselves.  The  Board  is 
concerned,  however,  with  the  possible 
effect  of  the  removal  of  the  restrictions 
on  ownership  and  transferability  of 
Freddie  Mac  preferred  stock  on  those 
insured  institutions  not  currenUy 
meeting  dieir  minimum  regulatory 
capital  requirement  as  set  forth  in  12 
CFR  563.13  and  12  CFR  563.14.  These 
institutions  require  doser  supervision  as 
a  result  of  their  impaired  capital 
position.  As  a  result  on  July  13, 1988  the 
Board  adopted  a  temporary  rule  with  a 
request  fbr  conunents  placing  certain 
restrictions  on  actions  such  institutions 
could  take  regarding  this  preferred  stock 
without  obtaining  prior  approval  from 
tiieir  PSAs.  See  Bosrd  Res.  No.  88-577, 
53  FR  27153  (July  19, 1968). 

Upon  further  review,  however,  the 
Board  believes  that  that  temporary 
regulation  did  not  adequately  address 
an  equally  important  concern  requiring 
prompt  attention  by  the  Board.  It  is  the 
Board's  view  that  any  gains  from  such 
sale  of  Freddie  Mac  stock  should 
generally  be  applied  to  iaqirove  the 


capital  position  of  insured  institutions 
not  yet  meeting  their  fully  phased-in 
capital  requirement  as  set  forth  in  12 
CFR  563.13  and  12  CFR  563.14.  As  tiie 
Board  has  indicated  in  the  past,  it  is 
important  that  insured  institutions  raise 
their  capital  levels  as  rapidly  as 
possible  in  order  to  provide  adequate 
protection  to  insured  institutions,  their 
depositors,  and  the  FSLIC  fund.  See 
Board  Res.  No.  87-661, 52  FR  23845  (June 
25. 1987);  Board  Res.  No.  86-857,  51  FR 
33571-73  (Sept  22, 1986):  Board  Res.  No. 
8&-426,  51  FR  165Sa  16552  (May  5, 1986). 
See  also  Board  Res.  No.  87-1298, 53  FR 
369  (Jan.  6, 1968).  It  has  therefore 
determined  to  withdraw  that  temporary 
regulation  by  a  resolution  published 
elsewhere  in  the  final  rules  section  of 
the  Federal  Registm  and  to  substitute 
this  regulation  in  its  place. 

The  temporary  regulation  adopted 
today  and  effective  upon  publication  in 
the  Federal  RegMter  requires  that  an 
inswed  institution  not  satisfying  its 
minimum  capital  requirement  obtain  the 
approval  of  its  PSA  or  his  designee, 
subject  to  the  concurrence  of  the  Office 
of  Regulatory  Activities,  before  buying 
or  selling  any  of  the  shares  of  Freddie 
Mac  preferred  stock  it  now  holds  or  may 
later  acquire.  This  restriction  is  similar 
to  restrictions  the  Board  has  imposed  on 
such  institutions  in  other  contexts.  See, 
e.g..  12  CFR  S63.4  (brokered  deposits),  12 
CFR  563.9-6  (c)(2Uiii)  (equity  risk 
investments).  In  so  acting,  the  Board 
believed,  as  it  does  today,  that  the 
impaired  capital  status  of  such  insured 
institutions  warrants  particular 
supervisory  scrutiny  of  certain  business 
decisions.  The  PSA  fbr  the  institution  is 
best  able  to  determine  whether  an 
institution's  dedsion  to  purchase  or  sell 
Freddie  Mac  preferred  stock  may  have 
adverse  consequences  for  the  institution 
and  ultimately  the  FSLIC  as  insurer  of 
the  institution. 

The  Board  believes  that  the 
elimination  of  the  ownership  and 
transferability  restrictions  that  had 
previously  applied  to  Freddie  Mac 
preferred  atodc  may  subject  the  value  of 
those  securities  to  increased  market 
fluctuations.  This  could,  in  turn,  have  a 
significant  impact  on  the  financial 
condition  of  insured  institutions  holding 
such  stodc  To  the  extent  that 
institutions  can  immediately  increase 
their  holdings  of  Freddie  Mac  preferred 
stock,  the  results  of  potential  market 
fluctuations  in  the  value  of  this  stock 
take  on  more  significant  consequences. 

With  the  removal  of  the  previous 
Freddie  Mac  restriction  significantly 
limiting  the  amount  any  single  holder  of 
preferred  stock  could  own,  insured 
institutions  can  immediately  double 


their  holdings  of  Freddie  Mac  preferred 
stock.  At  the  same  time,  the  value  of  this 
stock  may  be  subject  to  unprecedented 
volatility.  The  capital  position  of 
institutions  tliat  are  not  presentiy 
meeting  their  minimum  capital 
requirement  may  be  particularly 
vulnerable  to  these  variations.  The 
Board  believes  that  before  such 
institutions  can  significantly  alter  their 
holdings  of  Freddie  Mac  preferred  stock, 
there  must  be  an  opporttmity  for  the 
institution's  Principal  Supervisory  Agent 
to  evaluate  the  potential  impact 
resulting  from  a  change  in  the  lavel  of 
this  type  of  investment  Although  the 
Freddie  Mac  action  does  not 
contemplate  that  this  preferred  stock 
will  be  available  for  sale  to  the  public 
until  January  1, 1989,  in  the  interim  the 
Board  recognizes  that  intra-industry 
purdiases  and  sales  among  institutions 
with  impaired  capital  could 
detrimentally  affect  the  sound  operation 
of  such  institutions. 

The  temporary  rule  that  the  Board 
adopts  today  will  prevent  institutions 
that  do  not  meet  their  minimum 
regulatory  capital  requirement  under 
SS  563.13  and  563.14  from  buying  or 
selling  Freddie  Mac  preferred  stock 
without  first  obtaining  written  approval 
from  the  PSA  or  his  designee,  subject  to 
the  concurrence  of  the  Office  of 
Regulatory  Activities. 

The  rule  requires  that  institutions  not 
meeting  their  minimum  capital 
requirement  must  submit  written 
applications  to  their  PSAs.  It  sets  forth 
general  factors  to  be  considered  by  the 
PSAs  when  evaluating  an  institution's 
application  to  buy  or  sell  Freddie  Mac 
preferred  stock.  In  making  a  written  I 
application  to  buy  or  sell  FIreddie  Mac 
preferred  stodc  such  institutions  wil)  l>e 
required  to  demonstrate  the  effect  th^t 
the  proposed  transaction  wiU  have  ofi 
their  overall  asset  onnposition.  Factors 
that  are  to  be  addressed  in  applications 
include,  but  are  not  limited  to,  the  effect 
the  proposed  transactions  will  have  on 
an  institution's  future  growth,  ita  risk 
exposure,  and  its  portfolio 
diversification.  The  PSA  may  require  an 
institution  to  indude  in  its  application 
any  additional  information  that  the  PSA 
may  consider  relevant  to  evaluating 
portfolio  risk  in  connection  with  the 
purchase  or  sale  of  Freddie  Mac 
preferred  stock.  If  the  institution 
proposes  to  sell  its  shares  of  Freddie 
Mac  preferred  stock,  it  must  indicate  in 
its  application  the  manner  in  which  the 
resulting  proceeds  are  to  be  used. 
Moreover,  it  must  comply  with  any 
conditions  imposed  by  the  PSA. 

Separate  and  apart  from  the 
restrictions  applying  to  those  insured 
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institutions  not  meeting  their  minimum 
capital  requirements,  the  Board  believes 
that  certain  restrictions  may  be 
appropriate  for  institutions  not  currently 
meeting  their  fully  phased-in  capital 
requirements  as  set  forth  in  12  CFR 
563.13  and  12  CFR  563.14.  The  Board 
believes  that  supervisory  input  is 
important  before  such  institutions 
declare  dividends,  or  take  other  similar 
actions  as  a  result  of  any  gains  on  any 
sale  of  Freddie  Mac  stock  because  such 
actions  may  potentially  delay  the  date 
institutions  attain  their  fully  phased-ii. 
capital  requirements.  As  noted  above, 
the  Board  continues  to  believe  that  it  is 
in  the  best  interests  of  insured 
institutions,  their  depositors,  and  the 
FSUC  fund  that  all  insured  institutions 
move  as  quickly  as  is  reasonable  to 
reach  their  fully  phased-in  capital  levels. 
Furthermore,  given  that  the  gains  on  the 
sale  of  Freddie  Mac  preferred  stock  are 
not  likely  to  be  reciurring  income,  the 
Board  believes  that  such  gains  should  be 
used  to  augment  capital.  Therefore,  it 
has  determined  that  institutions  not 
meeting  their  fully  phased-in  capital 
requirement  that  sell  shares  of  Freddie 
Mac  preferred  stock  must  exclude  the 
gain  on  the  sale  of  these  shares  from 
earnings  in  calculating  allowable 
dividends  under  the  Board's  regulations 
unless  prior  approval  is  obtained  from 
their  PSA.  with  the  concurrence  of  the 
Office  of  Regulatory  Activities. 
Additionally,  because  certain  other 
actions  in  connection  with  gains  from 
the  sale  of  Freddie  Mac  preferred  stock, 
such  as  implementation  of  a  stock 
repurchase  program  may  have  identical 
adverse  consequences  on  or  for  an 
institution's  financial  condition  and  may 
delay  the  institution's  attainment  of  its 
fully  phased-in  capital  requirement,  the 
Board  has  determined  to  require  the 
same  prior  approval  of  such  action.  Cf. 
Board  Res.  No.  86-^1.  53  PR  2477 
(January  28. 1988)  (restrictions  on 
repurchase  of  stock  of  recently 
converted  insured  institutions). 

The  Board  has  therefore  determined 
that  immediate  action  is  required  to 
ensure  that  institutions  that  are  failing 
their  regulatory  capital  requirement  buy 
and  sell  Freddie  Mac  preferred  stock  in 
a  manner  consistent  with  principles  of 
safety  and  soundness  and  that  adequate 
supervisory  input  is  provided  before 
institutions  take  certain  actions  as  a 
result  of  gains  from  any  sale  of  Freddie 
Mac  stock  that  might  adversely  affect 
their  ability  to  attain  their  fully  phased- 
in  capital  requirements  as  expeditiously 
as  possible.  The  Board  also  believes, 
however,  that  public  comment  on 
today's  rule  will  be  useful  in  shaping 
any  permanent  rule  that  it  may 


determine  to  adopt  upon  expiration  of 
this  temporary  rule.  It  therefore  requests 
pubUc  comment  on  the  temporary 
regulation  adopted  today.  Comments 
received  will  be  taken  into  account  in 
determining  the  scope  of  any  final 
regulation  that  the  Board  may  adopt 

The  Administrative  Procedure  Act,  5 
U.S.C.  553(b),  (d)(3).  provides  Uiat  the 
general  pro^dsions  requiring  notice  and 
comment  and  a  delay  in  the  effective 
date  of  a  substantive  regulation  do  not 
apply  when  an  agency  determines  that 
the  pubUc  interest  would  not  be  served 
by  notice  and  comment  before  agency 
action  and  that  good  cause  for 
dispensing  with  the  delay  in  effective 
date  exists  and  is  published  with  the 
rule.  As  set  forth  elsewhere  in  this 
•UMtiSMCNTAiiv  iwroimATiow,  the 
Board  believes  that  in  order  to  preserve 
its  ability  to  supervise  institutions  with 
imimired  capital,  its  Principal 
Supervisory  Agents  must  be  able  to  act 
promptly  to  monitor  the  decision  by  any 
such  institution  to  purchase  or  sell 
Freddie  Mac  preferred  stock.  It  also 
beUeves  that  a  lesser  degree  of 
supervisory  input  is  equally  important  in 
order  to  assure  that  insured  institutions 
not  currently  meeting  their  fully  phased- 
in  capital  requirements  move  as 
expeditiously  as  possible  toward  that 
target.  It  anticipates  that  it  will  have 
adequate  time,  dtiring  the  period  this 
temporary  rule  is  in  effect  to  review  any 
comments  received  during  the  comment 
period  and  any  other  supervisory 
information  regarding  these  institutions 
to  determine  the  most  effective  way  of 
affording  such  institutions  managerial 
flexibility  in  this  area  consistent  with 
the  Board's  supervisory  concerns.  The 
Board  therefore  finds  that  good  cause 
exists  for  dispensing  with  a  delayed 
effective  date. 

Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act  5  U.S.C  804.  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  For  and  Objectivea  of  the  Rule. 

These  elements  are  incorporated 
above  in  amvLliSINTARV  I 


2.  Issues  Raised  by  Comments  and 
Agency  Assessment  and  Response 

These  elements  will  be  considered  by 
the  Board  in  reviewing  any  comments 
received  and  will  be  hilly  addressed  in 
any  final  regulation. 

3.  Significant  Alternatives  Minimizing 
Small  Entity  Impact  and  Agency 
Response 

The  Small  Business  Administration 
defines  a  small  financial  institution  as 


"a  commercial  bank  or  savings  and  loan 
association,  the  assets  of  which,  for  the 
preceding  fiscal  year,  do  not  exceed 
$100  million."  13  CFR  121.13(a).  This 
temporary  regulation  will  only  affect 
those  small  savings  and  loan 
associations  that  are  not  currendy 
meeting  their  fully  phased-in  regulatory 
capital  requirement.  The  Board  believes 
that  the  temporary  rule  provides  the 
least  burdensome  alternative  available 
for  addressing  the  Board's  supervisory 
concern  about  the  safe  and  sound 
operation  of  such  insured  institutions  in 
this  area.  The  Board  will  consider  any 
alternatives  presented  in  comments 
addressing  this  concern. 

List  of  Subjects  b  12  CFR  Part  583 

Bank  deposit  insurance.  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations. 

SUBCHAPTER  D-fEOERAL  SAVMOS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563-OPERATIONS 

1.  The  authority  citation  for  Part  583 
continues  to  read  as  follows: 

Authority:  Sec  1. 47  Stat  725.  as  amended 
(12  U.S.C.  1421  at  Beq.y.  sec  5A.  47  Stat  727, 
as  added  by  sec  1,  M  Stat  250,  as  amended 
(12  U.S.C  142Sa);  see  W.  47  Stat.  727,  as 
amended  by  sec  4. 80  Stat  824,  as  amended 
(12  U.S.C.  l42Sb):  tec.  17. 47  Stat  736,  as 
amended  (12  U.S.C.  1437);  sec  2. 48  Stat  128. 
aa  amended  (12  U.S.C.  1462):  sec  5, 48  Stat 
132,  as  amended  (12  U.S.C  1464);  sees.  401- 
407. 48  Stat  1255-1280.  as  amended  (12  U.8.C 
1724-1730);  sec  408, 82  Stat.  S,  as  amended 
(12  U.S.C.  1730a);  sec  1204, 101  Stat  862  (12 
U.&C.  3806):  Reorg.  Plan  No.  3  of  1947, 12  FR 
4881. 3  CFR.  1943-1948  Comp.,  p.  1071. 

2.  Amend  Part  583  by  adding  a  new 
i  583.13-3  to  read  as  follows: 

1863.19-8   Sale  cf  Pedwil  Howie  Loaw 
MortQaQe  Corporation  Pieferrea  Suck. 

(a)  An  insured  institution  that  fails  to 
satisfy  its  minimum  regulatory  capital 
requirement  as  set  forth  in  S9  583.13  and 
583.14  of  this  subchapter, 
notwithstanding  any  previously  granted 
capital  forbearances,  shall  not  sell  or 
buy  Federal  Home  Loan  Mortgage 
Corporation  preferred  stock  except  as 
approved  by  the  Principal  Supervisory 
^ent  or  his  designee,  subject  to  the 
concurrence  of  the  Office  of  Regulatory 
Activities.  The  Principal  Supervisory 
Agent  or  his  designee,  may  impose  any 
conditions  he  deems  appropriate  in 
granting  such  approval,  subject  to  the 
concurrence  of  the  Office  of  Regulatory 
Activities. 

(b)  An  insiu«d  institution  that  fails  to 
satisfy  the  regxilatory  capital 
requirement  set  forth  in  SS  583.13  and 
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563.14  of  this  subchapter  shall  make 
written  application  to  the  Principal 
Supervisory  Agent  for  permission  to  buy 
or  sell  preferred  stock  of  the  Federal 
Home  Loan  Mortgage  Corporation.  The 
written  application  shall  provide  the 
Principal  Supervisory  Agent  or  his 
designee  with  sufficient  information  to 
demonstrate  how  the  proposed  sale  or 
purchase  of  such  preferred  stock  will 
affect  the  overall  level  of  risk  of  the 
institution's  portfolio,  as  well  as  any 
additional  information  which  the 
institution  may  deem  relevant  to 
supervisory  review.  In  evaluating  the 
overall  risks  posed  by  the  sale  or 
purchase  of  preferred  stock  to  the 
institution's  portfolio,  the  Principal 


Supervisory  Agent  or  his  designee  shall 
consider  the  purposes  for  which  such 
sale  proceeds  will  be  used,  the  effect  of 
investment  of  the  proceeds  on  the 
composition  and  quality  of  the 
institution's  asset  portfolio,  the 
institution's  growth  plans,  the  likely 
effect  on  the  institution's  liquidity,  as 
well  as  any  additional  relevant 
information  the  Principal  Supervisory 
Agent  or  his  designee  may  seek  in 
evaluating  overall  portfolio  risk. 

(c)  Except  as  approved  by  its  Principal 
Supervisory  Agent  or  his  designee, 
subject  to  Uie  concurrence  of  the  Office 
of  Regulatory  Activities,  an  insured 
institution  that  fails  to  satisfy  its  fully 
phased-m  regulatory  capital  requirement 


as  set  forth  in  §5  563.13  and  563.14  of 
this  subchapter,  notwithstanding  any 
previously  granted  capital  forbearances, 
shall  not  be  permitted  to  declare  a 
dividend,  repurchase  its  own  stock,  or 
take  any  equivalent  action  that  might 
impair  its  ability  to  attain  its  fully 
phased-in  regulatory  capital  requirement 
unless  it  has  first  subtracted  any  gain 
realized  from  the  sale  of  Federal  Home 
Loan  Mortgage  Corporation  preferred 
stock  from  its  earnings. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 
Assistant  Secretary. 
(FR  Doc.  88-16701  Filed  7-21-88;  9:54  am] 
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Note:  No  public  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  Ust  of  PubHc 

Law*. 

Last  LM  July  28,  1988 
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to  know«H 

if  any  changes  have  been  made  to 
the  Code  of  Federal  Regulations 
or  what  documents  have  been 
published  in  the  Federal  Register 
without  reading  the  Federal 
Register  every  day?  If  so.  you  may 
wish  to  subscribe  to  the  LSA  (Ust 
of  CFR  Sections  Affected),  the 
Federal  Register  Iridex,  or  both. 

LSA  •  List  of  CFR  Sections  AftodMl 

The  LSA  (List  of  CFR  Sections 
Affected)  is  designed  to  lead  users  of 
the  Code  of  Federal  Regulations  to 
amendatory  actions  published  in  the 
Federal  Register.  The  LSA  is  issued 
monthly  in  cumulative  form.  Entries 
indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or 
corrected 
$24.00  per  year 

Fadsral  Register  Index 

The  Index,  covering  the  contents  of 
the  daily  Federal  Register,  is  issued 
monthly  in  cumulative  form.  Entries 
are  carried  primarily  under  the  names 
of  the  issuing  agencies.  Sigr^ificant 
sut^ects  are  carried  as  cross- 

$22.00  per  year 


A  linding  aid  is  inclucted  in  aach  publicMnn 
which  hsls  Federal  Register  page  numbers 
with  the  date  of  putrtication  in  the  federal 
Regisiei 

Note  to  FR  Subecfibers 
FR  Indexes  and  the  LSA  ft/sr  ol  CFR 
Sections  Aliecied)  are  mailed  auiomMcaU)f 
to  regular  FR  subsciitiers 
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DEPARTMENT  OF  EOUCATKNI 

Library  Programs  for  Fiscal  Year  1969; 
AppNMtions  for  New  Awards 

AQINCV:  Department  of  Education. 
action:  Notice  inviting  applications  for 
new  awards  for  certain  Library 
Programs  for  fiscal  year  1969. 

summary:  The  Secretary  invites 
applications  for  new  awards  under  the 
Library  Career  Training  Program, 
Library  Services  and  Construction  Act 
Basic  Grants  to  Indian  Tribes  and 
Hawaiian  Natives  Program, 
Strengthening  Research  Library 
Resources  Program.  Library  Literacy 


Program,  Library  Research  and 
Demonstration  Program,  and  Library 
Services  and  Construction  Act  Special 
Projects  Grants  to  Indian  Tribes  and 
Hawaiian  Natives  Program. 
Organization  of  Notice.  This  notice 
contains  three  sections.  Section  I 
includes  a  chart  listing,  in  chronological 
order,  closing  dates  and  other 
information  about  programs  covered  by 
this  notice.  Section  II  consists  of  the 
individual  application  announcements 
for  each  program.  Section  ill  provides 
further  guidance  on  the  application 
process. 

All  programs  announced  in  this  notice 
are  subject  to  the  requirements  of 
Executive  Order  12372, 


Intergovernmental  Review  of  Federal 
Programs.  Information  regarding 
applicable  procedures  under  this  Order 
will  be  included  in  the  application 
package. 

DATIS:  The  closing  dates  for 

transmitting  applications  under  this 

notice  are  listed  in  Section  I  of  this 

notice. 

ADDWtSS:  The  address  for  submitting 

applications  under  this  notice  is  listed  in 

Section  III  of  this  notice. 
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MM  nmrmn  inwiwiation  coffTAcr 

For  further  information  contact  the 
program  contact  person  named  in  the 
application  notice  in  Section  II 
applicable  to  that  program. 


Section  I— Programs  and  Closino  Dates  for  Library  Programs 

" 

T«e  o(  program  artd  CFDA  No. 

Oeadkietor 

Da^^lor 

MSfQOWTV 

ffwnW 

Applications 

availabie 

Available 
funds 

EsSmalsd 
range  0* 
awwds* 

EaSmaled 

size  of 

awwds* 

EsSmalad 

number 
««Mrds> 

Project 
pwiod  in ' 
monflhs 

Budget 
pMtod  in 
fiionlhs 

10/3/8S 

12/5/88 

8/17/88 

(•) 

$10,600- 

$14,600 

25 

12 

16 

grsm— feNownNp       cwards 

64,000 

(S4.036). 

1073/88 

12/S/86 

8/17/88 

(') 

28,000- 

43.000 

2-5 

12 

16 

125,000 

(84.036). 

Library  services  to  lndiar«  tribes 

10/21/88 

12/20/66 

9/6/86 

(•) 

NA 

3.700 

200 

12 

12 

arxl  llawaiien  NaSvos  pr<^ 

granv-baaic               grants 

(84.163A). 

Strengthening  reaearch  ttirary 

•11/2/88 

1/3/80 

6/17/66 

(') 

35,000- 

150.000 

30 

12 

16 

resources  program  (84.091). 

and.  11/ 
30/88. 

350.000 

Library       Meracy       program 

11/18/88 

1/18/69 

9/19/86 

(') 

1.000-25.000 

20.000 

2S0 

12 

12 

(84.167). 

Library  research  and  demofv 

2/1/89 

4/1/89 

11/15/88 

(') 

50,000- 

70.000 

3-6 

12 

15 

stration  program  (84.039). 

100.000 

Ubraiy  services  to  Indian  tribes 

4/7/89 

6/6/60 

2/21/89 

(') 

20,000- 

67.000 

17 

12 

12-15 

and  Hawaiian  Natives  pro- 

177,000 

gram — special          protects 

P 

granta  (84.1636). 

Cdtege  kbrary  lechnotogy  and 

To  be 

announced 

(84.197). 

by  11/1/ 
86. 

'  The  Administrations  budget  request  for  fiscal  year  1989  does  not  include  funds  for  this  program.  Ho*»ever.  appkcations  are  beifig  "^^joMom  giWq>w»«rne 
to.  evaluate  wplicationa  and  complete  the  grant  prooeaa  before  the  end  of  the  fiacal  yeer.  should  the  Congress  appropnate   lunds  lor  INs  program. 
*  The  Department  ia  not  bound  by  any  estimates  in  this  notice. 
>  1l/2/88lor  msWutions  needkig  to  estaUiah  eNglMity,  11/30/06  for  aM  others. 


Section  II — Application  Notices 

TitJe  of  Program:  Library  Career 
Training  Program — Fellowahipa  and 
Institutes  (Higher  Education  Act— Title 
II,  Part  B J 

CFDA  No.:  84.036. 

Purpose:  Provides  grants  to  train 
persons  in  librarianship  through 
fellowships,  institutes,  and  traineeships 
and  to  establish,  develop,  and  expand 
programs  of  library  and  information 
science. 

Applicable  Regulations:  (a)  The 
Library  Career  Training  Program 
Regulations,  34  CFR  Part  776,  and  (b)  the 
Education  Department  General 


Administrative  Regulations,  34  CFR 
Parts  74,  75,  77,  78,  and  79. 

Priorities:  In  accordance  with  9  776.5 
of  the  regulations  referenced  in  fhis 
notice,  each  year  the  Secretary  may 
select  one  or  more  of  the  program's  six 
priorities  and  allocate  funds  to  each 
selected  priority.  These  priorities  apply 
to  both  fellowships  and  institutes.  For 
fiscal  year  1989,  the  Secretary  has 
selected  the  following  as  invitational 
priorities: 

(a)  To  provide  advanced  training  in 
the  development,  structure,  and 
management  of  new  library 
organizational  formats,  such  as 


networks,  consortia,  and  information 
utilities; 

(b)  To  increase  excellence  in  library 
leadership  through  advanced  training  in 
library  management; 

(c)  To  train  or  retrain  library 
personnel  in  new  techniques  of 
information  acquisition,  transfer,  and 
communication  technology;  and 

(d)  To  train  or  retrain  library 
personnel  in  areas  of  library 
specialization  where  there  are  currentiy 
shortages,  such  as  school  media, 
children's  services,  young  adult  services, 
science  reference,  and  cataloging. 

An  application  that  meets  these 
invitational  priorities  does  not  receive 


from  the  Secretary  competitive  or 
absolute  preference  over  other 
applications. 

(34  CFR  7S.105{c)(l)) 

The  Secretary  plans  to  allocate  up  to 
30%  of  the  available  funds  for  institutes, 
if  a  sufficient  number  of  institute 
applications  warrant  fimding.  The 
remaining  funds  will  be  allocated  for 
fellowships. 

For  Applications  or  Information 
Contact-  Frank  A.  Stevens,  Director,  or 
Yvonne  B.  Carter,  Program  Officer, 
Library  Development  Staff,  Library 
Programs,  U.S.  Department  of  Education, 
555  New  jersey  Avenue  NW.,  Room 
402L,  Washington,  DC  20208-1430. 
Telephone  (202)  357-6315. 

Program  Authority:  20  U.S.C.  1021  et  seq. 

Title  of  Program:  Library  Services  to 
Indian  Tribes  and  Hawaiian  Natives 
Program — Basic  Grants  (Library 
Services  and  Construction  Act — Title 
IV) 

CFDA  No.:  84.163A. 
.  Purpose:  Provides  basic  grants  to 
eligible  Indian  tribes  and  to  eligible 
Hawaiian  native  organizations  to 
establish  or  improve  public  library 
services  for  Indian  tribes  and  Hawaiian 
natives. 

Applicable  Regulations:  (a)  The 
Library  Services  and  Construction  Act 
Basic  Grants  to  Indian  Tribes  and 
Hawaiian  Natives  Program  Regulations, 
34  CFR  Part  771,  and  (b)  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  75,  77,  78, 79. 
and  80. 

For  Applications  or  Information 
Contact:  Frank  A.  Stevens,  Director,  or 
Beth  Fine,  Program  Officer,  Library 
Development  Staff,  Library  Programs, 
U.S.  Department  of  Education,  555  New 
Jersey  Avenue  NW.,  Room  402L, 
Washington,  DC  20208-1430.  Telephone 
(202)  357-6315. 

Program  Authority:  20  U.S.C.  351  et  seq. 

Title  of  Program:  Strengthening 
Research  Library  Resources  Program 
(Higher  Education  Act— Title  II  Part  CJ 

CFDA  No.:  84.091. 

Purpose:  Provides  grants  to  the 
nation's  major  research  libraries  to 
maintain  and  strengthen  their 
collection^  and  make  their  holdings 
available  to  other  libraries  whose  users 
have  need  for  research  materials. 

Applicable  Regulations:  (a)  The 
Strengthening  Rerearch  Library 
Resources  Program  Regulations,  34  CFR 
Part  778,  and  (b)  the  Education 
Department  General  Administrative 
Regulations.  34  CFR  Parts  74,  75,  77,  78, 
and  79.  \ 


For  Applications  or  Information 
Contact-  Frank  A.  Stevens,  Director,  or 
Louise  Sutherland,  Program  Officer, 
Library  Development  Staff,  Library 
Programs,  U.S.  Department  of  Education, 
555  New  Jersey  Avenue  NW.,  Room 
402L,  Washington,  DC  20208-143a 
Telephone  (202)  357-6315. 

Program  Authority:  20  U.S.C.  1021  el  seq. 

Title  of  Program:  Library  Literacy 
Program  (Library  Services  and 
Construction  Act— Title  VI) 

CFDA  No.:  84.167. 

Purpose:  Provides  grants  not  to 
exceed  $25,000  to  State  and  local  public 
libraries  to  support  literacy  projects. 

Applicable  Regulations:  (a)  TTie 
Library  Services  and  Constiiiction  Act 
Library  Literacy  Program  Regulations,  34 
CFR  Part  769,  and  (b)  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  75,  77,  78,  and 
79,  and  80. 

For  Applications  or  Information 
Contact-  Frank  A.  Stevens,  Director,  or 
Carol  Cameron,  Program  Officer,  Library 
Development  Staff,  Library  Programs, 
U.S.  Department  of  Education.  555  New 
Jersey  Avenue  NW.,  Room  402L. 
Washington.  DC  20208-1430.  Telephone 
(202)  357-6315. 

Program  Authority:  20  U.S.C.  351  et  seq. 

Title  of  Program:  Library  Research  and 
Demonstration  Program  (Higher 
Education  Act— Title  IL  Part  B)  \ 

CFDA  No.:  84.039. 

Purpose:  Provides  grants  to 
institutions  of  higher  education  and 
other  public  or  private  agencies, 
institutions,  and  organizations  for 
research  and  demonstration  programs 
related  to  the  improvement  of  libraries, 
training  in  librarianship,  and  for 
dissemination  of  information  derived 
from  such  projects. 

Applicable  Regulations:  (a)  The 
Library  Research  and  Demonstration 
Program  Regulations,  34  CFR  Part  777, 
and  (b)  the  Education  Department 
General  Administrative  Regulations,  34 
CFR  Parts  74.  75.  77.  78.  and  79. 

Priorities:  The  Secretary  invites 
applications  that  meet  one  or  more  of 
four  priorities.  These  priorities  were 
developed  in  consultation  with 
researchers,  practitioners,  civic  and 
business  leaders,  policymakers,  and 
professional  associations,  all  of  whom 
participated  in  a  series  of  meetings 
sponsored  by  the  Department  to  identify 
"Issues  in  Library  Research — Proposals 
for  the  Nineties."  Ten  major  issues  were 
identified.  From  this  list  the  Secretary 
selected  four  to  implement  in  fiscal  year 
1989.  In  addition  the  Secretary  may 
commission  papers  to  implement  some 


of  the  priorities.  For  fiscal  year  1989.  the 
priorities  are: 

(a)  Libraries  and  Education  (The 
Library's  Role  in  Education).  "To  support 
one  or  more  research  projects 
addressing  the  appropriate  educational 
cultural,  and  intellectual  role  of  the 
library  in  relation  to  other  educational 
institutions  in  a  commtmity  of  which  it  is 
a  part 

(b)  Information  Needs/Users.  To 
support  one  or  more  research  projects  to 
determine  what  we  need  to  know  about 
library  users,  non-users,  and  potential 
users  as  we  attempt  to  assess  the 
quality  of  service  and  resources  and  the 
extent  to  which  the  information  needs  of 
tiie  community  are  met  in  public, 
academic,  and  school  libraries. 

(c)  Technology  and  Access  to 
Information.  To  support  one  or  more 
projects  for  identifying  the  potential 
effects  of  new  technologies  on  user 
access  to  information,  indicators  of 
access  to  information,  the  extent  to 
which  format  affects  access  and  use  of 
information,  or  what  additional  barriers 
to  access  are  evident  or  anticipated. 

(d)  Economics  of  Libraries  and 
Library  Funding.  "To  support  one  or  more 
research  projects  to  study  factors 
influencing  the  funding  of  libraries,  the 
relationship  between  expenditures  on 
libraries  and  outcomes,  the  impact  user 
fees  have  on  funding  and  access  to 
libraries,  and  existing  examples  of 
innovative  approaches  to  library 
funding. 

An  appUcation  that  meets  these 
invitational  priorities  does  not  receive 
from  the  Secretary  competitive  or 
absolute  preference  over  other 
applications. 

(34  CFR  75.105(c)(1)) 

For  Applications  or  Information 
Contact  Frank  A.  Stevens,  Director,  or 
Yvonne  B.  Carter.  Program  Officer, 
Library  Development  Staff.  Library 
Programs.  U.S.  Department  of  Education, 
555  New  Jersey  Avenue,  NW.,  Room 
402L,  Washington,  DC  20208-1430. 
Telephone  (202)  357-6315. 

Program  Authority:  20  U.S.C  1021  et  seq. 

Title  of  Program:  Library  Services  to 
Indian  Tribes  and  Hawaiian  Natives 
Program — Special  Projects  Grants 
(Library  Services  and  Construction 
Act— Title  IV) 

CFDA.  No.:  84.163R 

Purpose:  With  funds  remaining  after 
Basic  Grants  are  awarded,  the  program 
provides  grants  to  eligible  Indian  tribes 
and  to  eligible  Hawaiian  native 
organizations  to  establish  or  improve 
public  library  services  for  Indians  and 
Hawaiian  natives. 
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Applicable  ReguhUoaK  (a)  The 
Library  Services  and  Construction  Act 
Special  Projects  Grants  to  Indian  Tribes 
and  Hawaiian  Natives  Propam 
Regulations,  34  CFR  Part  772.  and  (b)  the 

Education  Department  General 

Administrative  Regulations,  34  CFR 
Parts  75,  77.  78.  79.  and  8a 

For  Applications  or  Infonnation 
Contact-  Frank  A.  Stevens,  Director,  or 
Beth  Fine.  Program  Officer.  Library 
Development  Staff,  Library  Programs. 
U.S.  Department  of  Education.  555  New 
Jersey  Avenue,  NW.,  Room  402L. 
Washington,  DC  20206-143a  Telephone 
(202)  357-6315. 

Program  Authority:  20  U.S.C  351  »l  ae^. 

Section  III — InstnictioDs  for  Transmittal 
of  Applications 

No  grant  may  be  awarded  unless  a 
complete  form  has  been  received. 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 


(1)  Mail  the  origiaal  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  US.  Department  of  Education, 
Application  Control  Center.  Attention: 
(CFDA  #(inaert  number))  Washington. 
DC  20202. 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  appUcation  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention:  (CFDA  #(insert  number)) 
Room  3633.  Regional  OfBce  Building  #3, 
Seventh  &  D  Sti«ets.  SW..  Washington, 
DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing:  (1)  A 
legibly  dated  U.S.  Postal  Service 
Postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 


(3)  A  dated  shilling  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  throu^ 
the  U.&  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  A  private 
metered  postmark.  \ 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note.— The  tlS.  Postal  Service  doea  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  ofRce. 

Dated:  July  18, 1988. 
Cbastar  E.  Finn,  |r., 

Auiatant  Secretary  and  Counaelor  to  the 
Secretary. 
(FR  Doc.  88-18SM  Piled  7-21-88;  8:45  am] 
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FEDERAL  HOME  LOAN  BAI«(  BOARD 
12  CFR  Part  563 

(No.  8a-5«2) 

Purchase  and  Sale  of  Freddie  Mae 
Preferred  Stock  l>y  Certain  Insured 
Instltutiona 

Date:  July  20. 1968. 

aocncy:  Federal  Home  Loan  Bank 

Board. 

AcnoN:  Withdrawal  of  temporary  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC")  is  withdrawing  ■ 
its  temporary  regulation  addressing 
certain  aspects  of  the  purchase  and  sale 
of  preferred  stock  of  the  Federal  Home 
Loan  Mortgage  Corporation  ("Freddie 
Mac")  held  by  institutions  insured  by 
the  FSLIC  ("insured  institutions").  On 
July  13, 1968  the  Board  issued  a 
temporary  regulation  that  replaced 
certain  restrictions  on  actions  that 
insured  institutions  that  do  not  currentiy 
meet  their  minimum  regulatory  capital 
requirements  may  take  regarding  such 
stock.  Upon  further  review,  the  Board 
has  determined  that  certain  revisions  in 
the  scope  of  that  temporary  regulation 
are  both  appropriate  and  necessary  to 
the  effective  supervision  of  insured 
institutions  not  meeting  their  fully 
phased-in  capital  requirements. 
Therefore,  the  Board  is  today 
withdrawing  that  temporary  regulation 
and,  by  separate  action,  adopting  a 
revised  temporary  regulation. 
OATC  This  withdrawal  of  the  temporary 
regulation  adopted  by  Board  Res.  88-677 
is  effective  July  22, 1968. 

FOR  RJRTHRR  MFORMMTION  CONTACTS 

Deborah  Dakin.  Regulatory  Counsel 
(202)  377-8445:  Daniel  G.  Lonergan. 
Attorney,  (202)  377-8458:  or  Thomas  |. 
Delaney.  Attorney.  (202)  377-6417. 
Regulations  and  Legislation  Division, 
Office  of  General  Counsel.  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NWm  Washington.  DC  20552. 
•uwinwrrARV  wformatiom.  On  July 
13, 1968.  by  Board  Res.  No.  88-577, 53  FR 
27153  (July  IS.  1988),  the  Board  adopted 
a  temporary  regulation  with  request  for 
comments  addressing  certain  aspects  of 
the  purchase  and  sale  of  Freddie  Mac 
stock  by  certain  Insured  institutions. 
Upon  further  review,  the  Board  has- 
determined  that  that  temporary 
regulation  did  not  fully  address  certain 
supervisory  concerns  the  Board  has 
regarding  Insured  institutions  which, 
while  meeting  their  minimum  capital 
levels,  have  not  attained  their  fully 
phaaed-ln  capital  requirements  pursuant 


to  12  CFR  G63.13  and  12  CFR  583.14.  As 
sei  forth  more  fully  in  the  revised 
temporary  regulation  to  be  pubUslwd 
elsev/here  in  the  final  rules  section  of 
die  Federal  Register,  Uie  Board  believes 
that  different  restrictions  are  necessary 
and  appropriate  for  such  institutions 
because  of  the  different  concerns  raised 
in  that  context.  In  order  to  mininixe  the 
confusion  possibly  generated  by  two 
separate  documents  addressing  the 
purchase  and  sale  of  Freddie  Mac  stock, 
die  Board  is  dierefore  withdrawiag 
Board  Res.  No.  88-577,  effective  )aly  22. 
196& 

By  the  Federal  Home  Loan  Bank  BoanL 
Nadiiw  Y.  WaaUngtoo. 

Assistant  Secretary. 


List  of  Subjects  In  12  CFR  Part  I 

Bank  deposit  insurance.  hvestoMnts, 
Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations. 

SUBCHAPTCfl  D-fCODUL  SAVHMB  AND 
LOAN  INSURANCE  CORPOfUTKM 

PART  S69-OPERAT10NS 

1.  The  audiority  citation  for  Part  583 
continues  to  read  as  follows: 


;  Sac.  1. 47  StaL  725,  as  i 
(12  U.S.C  1421  et  aeq.y.  sec.  SA,  47  Slat.  727, 
as  added  by  sec.  1, 84  Stat  256,  as  amended 
(12  U3.C  142Sa):  sec.  ffi,  47  Stat  727,  as 
amended  l>y  tec.  4, 80  Slat  824.  as  aoaended 
(U  V&C  1425b):  sac  17, 47  Stat  73a.  as 
anandad  (12  U.8.C  1437):  sac.  2. 48  Slat  us. 
as  amended  (12  U&C.  1462):  sac.  5. 41  Slai 
132,  as  aaModad  (U  U.SC  1464):  sacs.  401- 
407, 48  Stat  USS-iaaa  as  amended  (12  U.8jC 
1724-1730):  sac.  406, 82  Stat  5,  as  smsadsri 
(12  U.S.C  1730a):  sec.  1204, 101  Slat  862  (12 
U&C  3806);  Raofs.  Plan  Na  3  of  19t7. 12  FR 
4061, 3  CFR.  1943-1946  Comp..  p.  107L 


IS69.1S-8    [Namevadl 

2.  Section  583.13-3  is  removed. 
(FR  Doc  88-16700  Filed  7-21-88;  9M  am] 


12  CFR  Part  863 

(llat»-<83] 


I  Mid  Sale  of  Freddie 


Date:  )u}y  2a  1986. 

AQmcv  Federal  Home  Loan  Bank 

Board. 

action:  Temporary  rule  with  request  tar 

comments. 


teoiporary  regulation  addressing  certain 
selects  of  the  purchase  and  sale  of 
preferred  stock  of  the  Federal  Home 
Loan  Mortgage  Corporation  ("Freddie 
Mac")  held  by  institutions  insured  by 
the  FSLIC  ("insured  institutions").  On 
July  13. 1968  the  Board  issued  a 
temporary  regulation  that  placed  certain 
restrictions  on  actions  that  insured 
InstitBtions  that  do  not  currentiy  meet 
their  minimum  regulatory  capital 
requirements  may  take  regarding  such 
stock.  Upon  further  review,  the  Board 
has  determined  that  certain  revisions  in 
the  scope  of  that  temporary  regulation 
are  both  appropriate  and  necessary  to 
the  effective  supervision  of  insured 
institotians  not  meeting  their  fully 
phased-in  capital  requirements.  By 
separate  action,  the  Board  is  today 
withdrawing  the  previously  published 
temporary  regulation.  Today's 
regulation  replaces  the  one  previously 
published. 

Today's  temporary  regulation 
provides  that  no  insured  institution 
failing  to  meet  its  minimum  regulatory 
capital  requirement  may  buy  or  sell 
P^die  Mac  preferred  stock  without 
obtaining  prior  approval  from  its 
Mncipal  Supervisory  Agent  ("PSA")  or 
his  designee,  subject  to  the  concimence 
of  the  Office  of  Regulatory  Activities.  It 
also  sets  forth  general  factors  to  be 
contained  in  an  institution's  written 
application  for  approval  that  the  PSA 
trill  consider  in  determining  whether  to 
grant  sacfa  approval.  Additionally,  the 
temporeiy  regulation  restricts  those 
insured  institutions  not  meeting  their 
folly  phased-in  capital  requirements 
from  taking  certain  actions  as  a  result  of 
any  purchase  or  sale  of  Freddie  Mac 
stock  Uiat  might  adversely  affect  dieir 
ability  toUTeet  their  fully  phased-in 
capital  requirements,  absent  prior 
epproval  from  their  PSA.  Comments  are 
solicited  on  all  aspects  of  the  temporary 


BATC  The  temporery  regulation  is 
efbctive  July  22<  1988.  Comments  must 
be  received  on  or  before  September  20. 
.  The  reguletion  will  expire  on 
•  31, 1988. 

:  Send  comments  to  Director, 
faiionnstlon  Services  Section.  Office  of 
the  Secretariat  Federal  Home  Loan 
Benk  Boerd.  170O  G  Street  NW.. 
Weshington.  DC  20652.  Comments  will 
be  eveileble  for  public  bispection  at  the 
Boerd's  Infonnation  Services  Office.  801 
171h  Street  NW..  Weshington.  DC  20552. 


R  The  Federal  Home  1 
Boerd  ("Board")  as  iqMrating  head  of 
the  Federal  Savings  and  Loan  I 
Corporation  (TSUC)  Is  adopting  a 


kTWN  CONIACT. 

Dabonh  Daldn.  Reguletory  Counsel 
(902)  177-6445;  Deniel  G.  Lonergan. 
Attorney.  (202)  377-6458;  or  Thomas  J. 
Dsianey.  Attorney.  (202)  377-6417, 
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Regidations  and  L^slation  Divison. 
Office  of  General  Counsel,  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW.,  Washington.  DC  20652. 

8UPPLE«»ITARY  MF0RMAT10N:  On  July 
13, 1988,  the  Board  of  Directors  of 
Freddie  Mac  voted  in  principle  to  permit 
holders  of  the  preferred  stock  of  Freddie 
Mac  to  sell  such  stock  to  the  general 
public  as  of  January  1, 198a  Before  this 
time,  pursuant  to  a  previous  resolution 
creatiJog  the  class  of  preferred  stock 
covered  by  the  July  13  action,  such  stock 
could  only  be  held  by  stoclcholders  of  a 
Federal  Home  Loan  Bank,  a  Federal 
Home  Loan  Bank  in  connection  with 
collateral  for  advances,  the  FSLIC  in 
connection  with  the  receivership  or 
insolvency  of  a  holder  of  the  preferred 
stock,  a  pre-approved  market  maker  or 
nominee  thereof,  or  a  specialist  on  any 
national  securities  exchange. 
Additionally,  single  holders  of  such 
preferred  stock  were  limited  in  the 
maximum  amount  of  shares  each  could 
hold  to  150,000,  subject  to  certain 
grandfathering  provisions.  Freddie 
Mac's  Board  of  Directors  also  acted  on 
July  13, 1988  to  increase  sequentially  the 
maximum  number  of  shares  that  any 
single  holder  could  own  from  150,000  to 
600,000  by  January  1. 1989. 

Currentiy,  Freddie  Mac  preferred 
stock  is  prfanarily  held  by  the 
approximatriy  3.000  insiired  institutions 
that  own  stodc  in  the  Federal  Home 
Loan  Banks.  In  general,  the  Board 
believes  that  any  decision  to  purchase 
or  sell  Freddie  Mac  atodc  both  before 
and  after  January  1. 1989.  is  best  left  to 
the  sound  business  judgment  of  insured 
institutions  themselves.  The  Board  is 
concerned,  however,  with  the  possible 
effect  of  the  removal  of  the  restrictions 
on  ownership  and  transferability  of 
Freddie  Mac  preferred  stock  on  those 
insured  institations  not  currentiy 
meeting  their  minimum  regulatory 
capital  requirement  es  set  forth  in  12 
CFR  583.13  and  12  CFR  563.14.  These 
institutions  require  closer  supervision  as 
a  result  of  their  impaired  capital 
position.  As  a  result  on  July  13, 1988  the 
Board  adopted  a  temporary  rule  with  a 
request  fbr  comments  placing  certain 
restrictions  on  actions  such  institutions 
could  take  regarding  this  preferred  stock 
without  obtaining  prior  approval  from 
Uieir  PSAs.  See  Board  Res.  No.  88-577, 
53  FR  27153  (July  19, 1988). 

Upon  further  review,  however,  the 
Board  believes  that  that  temporary 
regulation  did  not  adequately  address 
an  equally  important  concern  requiring 
prompt  attention  by  the  Board.  It  is  the 
Board's  view  that  any  gains  from  such 
sale  of  Freddie  Mac  stock  should 
generally  be  applied  to  improve  the 


iftno 

T:ai 


capital  position  of  insured  institutions 

t  yet  meeting  their  fully  phased-in 
apital  requirement  as  set  forth  in  12 
CFR  563.13  and  12  CFR  563.14.  As  tiie 
Board  has  indicated  in  the  past  it  is 
important  that  insured  institutions  raise 
their  capital  levels  as  rapidly  as 
possible  in  order  to  provide  adequate 
protection  to  insured  institutions,  their 
depositors,  and  the  FSLIC  fund.  See 
Board  Res.  No.  87-661,  52  FR  23845  (June 
25, 1987);  Board  Res.  No.  86^857,  51  FR 
33571-73  (Sept  22. 1986);  Board  Res.  No. 
86-426.  51  FR  1655a  16552  (May  5. 1986). 
See  also  Board  Res.  No.  87-1298, 53  FR 
369  (Jan.  6  1968).  It  hQS  therefore 
determined  to  withdraw  that  temporary 
regulation  by  a  resolution  published 
elsewhere  in  the  final  rules  section  of 
the  Federal  Register  and  to  substitute 
this  regnlatton  in  its  place. 

The  temporary  regulation  adopted 
today  and  effective  upon  publication  in 
the  Federal  Register  requires  that  an 
insured  institation  not  satisfying  its 
minimum  capital  requirement  obtain  the 
approval  of  its  PSA  or  his  designee, 
subject  to  the  concurrence  of  the  Office 
of  Regulatory  Activities,  before  buying 
or  selling  any  of  the  shares  of  Freddie 
Mac  preferrml  stock  it  now  holds  or  may 
later  acquire.  This  restriction  is  similar 
to  restrictions  the  Board  has  imposed  on 
such  institutions  in  other  contexts.  See, 
e.g.,  12  CFR  563.4  (brokered  deposits),  12 
CFR  563.9-8  (c)(2)(iii)  (equity  risk 
investments).  In  so  acting,  the  Board 
believed,  as  it  does  today,  that  the 
impaired  capital  status  of  such  insured 
institutions  warrants  particular 
supervisory  scrutiny  of  certain  business 
decisions,  llie  PSA  fbr  the  institution  is 
best  able  to  determine  whether  an 
institution's  decision  to  purchase  or  sell 
Freddie  Mac  prefeir^  stock  may  have 
adverse  consequences  for  the  institution 
and  ultimately  the  FSLIC  as  insurer  of 
the  institution. 

The  Board  believes  that  the    «. 
elimination  of  the  ownership  and 
transferability  restrictions  that  had 
previously  applied  to  Freddie  Mac 
preferred  stock  may  subject  the  value  of 
those  securities  to  increased  market 
fluctuations.  This  could,  in  turn,  have  a 
significant  impact  on  the  financial 
condition  of  insured  institutions  holding 
such  stock.  To  the  extent  that 
institutions  can  immediately  increase 
their  holdings  of  Freddie  Mac  preferred 
stock,  the  results  of  potential  mariiet 
fluctuations  in  the  value  of  this  stock 
take  on  more  significant  consequences. 

With  the  removal  of  the  previous 
Freddie  Mac  restriction  significantiy 
limiting  the  amount  any  single  holder  of 
preferred  stock  could  own,  insured 
institutions  can  immediately  double 


their  holdings  of  Freddie  Mac  preferred 
stoclc  At  the  same  time,  the  value  of  tills 
stock  may  be  subject  to  unprecedented 
volatility.  The  capital  position  of 
institutions  that  are  not  presentiy 
meeting  their  minimum  capital 
requirement  may  be  particulariy 
vulnerable  to  these  variations.  Hie 
Board  believes  that  before  such 
institutions  can  significantly  alter  their 
holdings  of  Freddie  Mac  preferred  stock, 
there  must  be  an  opportunity  for  the 
institution's  Principal  Supervisory  Agent 
to  evaluate  the  potential  impact 
resulting  from  a  change  in  the  lavel  of 
this  type  of  investment  Although  the 
Freddie  Mac  action  does  not 
contemplate  that  this  preferred  stock 
will  be  available  for  sale  to  the  public 
until  January  1, 1989,  in  the  interim  the 
Board  recognizes  that  intra-industry 
purdiases  and  sales  among  institutions 
with  impaired  capital  could 
detrimentally  affect  the  sound  operation 
of  such  institutions. 

The  temporary  rule  diat  the  Board 
adopts  today  will  prevent  institutions 
that  do  not  meet  their  minimum 
regulatory  capital  requirement  under 
§§  563.13  and  563.14  frtmi  buying  or 
selling  Freddie  Mac  preferred  stock 
without  first  obtaining  written  approval 
from  the  PSA  or  his  designee,  subject  to 
the  concurrence  of  the  Office  of 
Regulatory  Activities. 

The  rule  requires  that  institutions  not 
meeting  their  minimum  capital 
requirement  must  submit  written 
applications  to  their  PSAs.  It  sets  forth 
general  factors  to  be  considered  by  die 
PSAs  when  evaluating  an  institotion's 
application  to  buy  or  sell  Freddie  Mac 
preferred  stock.  In  making  a  written  | 
application  to  buy  or  sell  Freddie  Mac 
preferred  stock,  such  institotions  will  l>e 
required  to  demonstrate  the  effect  th^t 
the  proposed  transaction  will  have  on 
their  overall  aaaet  composition.  Factors 
that  are  to  be  addressed  in  applications 
include,  but  are  not  limited  to,  the  effect 
the  proposed  transactions  will  have  on 
an  institution's  future  growth,  its  risk 
exposure,  and  its  portfolio 
diversification.  The  PSA  may  require  an 
institution  to  include  in  its  application 
any  additional  information  that  the  PSA 
may  consider  relevant  to  evaluating 
portfolio  risk  in  connection  with  the 
purchase  or  sale  of  Freddie  Mac 
preferred  stock.  If  the  institution 
proposes  to  sell  its  shares  of  Freddie 
Mac  preferred  stock,  it  must  indicate  in 
its  application  the  manner  in  which  the 
resulting  proceeds  are  to  be  used. 
Moreover,  it  must  comply  with  any 
conditions  imposed  by  the  PSA. 

Separate  and  apart  from  the 
restrictions  applying  to  those  insured 
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institutions  not  meeting  their  minimum 
capital  requirements,  the  Board  believes 
that  certain  restrictions  may  be 
appropriate  for  institutions  not  currently 
meeting  their  fully  phased-in  capital 
requirements  as  set  forth  in  12  CFR 
563.13  and  12  CFR  563.14.  The  Board 
believes  that  supervisory  input  is 
important  before  such  institutions 
declare  dividends,  or  take  other  similar 
actions  as  a  result  of  any  gains  on  any 
sale  of  Freddie  Mac  stock  because  such 
actions  may  potentially  delay  the  date 
institutions  attain  their  fully  phased-h. 
capital  requirements.  As  noted  above, 
the  Board  continues  to  believe  that  it  is 
in  the  best  interests  of  insured 
institutions,  their  depositors,  and  the 
FSLIC  fund  that  all  insured  institutions 
move  as  quickly  as  is  reasonable  to 
reach  their  fully  phased-in  capital  levels. 
Furthermore,  given  that  the  gains  on  the 
sale  of  Freddie  Mac  preferred  stock  are 
not  likely  to  be  recurring  income,  the 
Board  believes  that  such  gains  should  be 
used  to  augment  capital.  Therefore,  it 
has  determined  that  institutions  not 
meeting  their  fully  phased-in  capital 
requirement  that  sell  shares  of  Freddie 
Mac  preferred  stock  must  exclude  the 
gain  on  the  sale  of  these  shares  from 
earnings  in  calculating  allowable 
dividends  under  the  Board's  regulations 
unless  prior  approval  is  obtained  from 
their  PSA,  with  the  concurrence  of  the 
Office  of  Regulatory  Activities. 
Additionally,  because  certain  other 
actions  in  connection  with  gains  from 
the  sale  of  Freddie  Mac  preferred  stock, 
such  as  implementation  of  a  stock 
repurchase  program  may  have  identical 
adverse  consequences  on  or  for  an 
institution's  financial  condition  and  may 
delay  the  institution's  attainment  of  its 
fully  phased-in  capital  requirement,  the 
Board  has  determined  to  require  the 
same  prior  approval  of  such  action.  Cf. 
Board  Res.  No.  88-31.  53  FR  2477 
(January  28. 1988)  (restrictions  oil 
repurchase  of  stock  of  recently 
converted  insured  institutions). 

The  Board  has  therefore  determined 
that  immediate  action  is  required  to 
ensure  that  institutions  that  are  failing 
their  regxilatory  capital  requirement  buy 
and  sell  Freddie  Mac  preferred  stock  In 
a  manner  consistent  with  principles  of 
safety  and  soimdness  and  that  adequate 
supervisory  input  is  provided  before 
institutions  take  certain  actions  as  a 
result  of  gains  from  any  sale  of  Freddie 
Mac  stock  that  might  adversely  affect 
their  ability  to  attain  their  fully  phased- 
in  capital  requirements  as  expeditiously 
as  possible.  The  Board  also  behaves, 
however,  that  public  comment  on 
today's  rule  will  be  useful  in  shaping 
any  permanent  rule  that  it  may 


determine  to  adopt  upon  expiration  of 
this  temporary  rule.  It  therefore  requests 
public  comment  on  the  temporary 
regulation  adopted  today.  Comment!^ 
received  will  be  taken  into  account  in 
determining  the  scope  of  any  final 
regulation  that  the  Board  may  adopt. 

The  Administrative  Procedure  Act,  5 
U.S.C  553(b).  (d)(3).  provides  that  the 
general  provisions  requiring  noticeland 
conunent  and  a  delay  in  the  effective 
date  of  a  substantive  regulation  do  not 
apply  when  an  agency  determines  that 
the  public  interest  would  not  be  served 
by  notice  and  comment  before  agency 
action  and  that  gopd  cause  for 
dispensing  with  the  delay  in  effective 
date  exists  and  is  published  with  the 
rule.  As  set  forth  elsewhere  in  this 
supPLCMtNTARV  mrotmKnim,  the 
Board  believes  that  in  order  to  preserve 
its  ability  to  supervise  institutions  with 
impaired  capital,  its  Principal 
Supervisory  Agents  must  be  able  to  act 
promptly  to  monitor  the  decision  by  any 
sudi  institution  to  purchase  or  sell 
Freddie  Mac  preferred  stock.  It  also 
believes  that  a  lesser  degree  of 
supervisory  input  is  equally  important  in 
order  to  assure  that  insured  institutions 
not  currently  meeting  their  fully  phased- 
in  capital  requirements  move  as 
expeditiously  as  possible  toward  that 
target.  It  anticipates  that  it  will  have 
adequate  time,  during  the  period  this 
temporary  rule  is  in  effect,  to  review  any 
comments  received  during  the  comment 
period  and  any  other  supervisory 
information  regarding  these  institutions 
to  determine  the  most  effective  way  of 
affording  such  institutions  managerial 
flexibiUty  in  this  area  consistent  with 
the  Board's  supervisory  concerns.  The 
Board  therefore  finds  that  good  cause 
exists  for  dispensing  with  a  delayed 
effective  date. 

Regulatory  FlexibiUty  Analysi* 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  604.  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  For  and  Objectives  of  the  Rule. 

These  elements  are  incorporated 
above  in  supptiMtNTAiiv  wroimATiON. 

Z  Issues  Raised  by  Comments  and 
Agency  Assessment  and  Response 

These  elements  will  be  considered  by 
the  Board  in  reviewing  any  comments 
received  and  will  be  frilly  addreMed  in 
any  final  regulation. 

3.  Significant  Alternatives  Minimizing 
Small  Entity  Impact  and  Agency 
Response 

The  Small  Business  Administration 
defines  a  small  financial  institution  as 


"a  commercial  bank  or  savings  and  loan 
association,  the  assets  of  which,  for  the 
preceding  fiscal  year,  do  not  exceed 
$100  million. "  13  CaPR  121.13(a).  This 
temporary  regulation  will  only  affect 
those  small  savings  and  loan 
associations  that  are  not  currendy 
meeting  their  fully  phased-in  regulatory 
capital  requirement  The  Board  believes 
that  the  temporary  rule  provides  the 
least  burdensome  alternative  available 
for  addressing  the  Board's  supervisory 
concern  about  the  safe  and  sound 
operation  of  such  insured  institutions  in 
this  area.  The  Board  will  consider  any 
alternatives  presented  in  comments 
addressing  this  concern. 

List  of  SubjecU  in  12  CFR  Part  583 

Bank  deposit  insurance.  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations. 

SUBCHAPTER  D-fEOEfUL  SAVmOS  AND 
LX>AN  INSURANCE  CORPORATION 

PART  56a-OPERAT10NS 

1.  The  authority  citation  for  Part  563 
continues  to  read  as  follows: 

Authority:  Sec.  1, 47  Stat.  725,  as  amended 
(12  U.S.C.  1421  et  aeg.\i  sec.  5A.  47  Stat.  727. 
as  added  by  8«c.  1, 64  Stat  256,  as  amended 
(12  U.S.C.  1425a);  sec  5B.  47  Stat.  727.  as 
amended  by  sec.  4, 80  Stat  824,  as  amended 
(12  U.S.C.  142Sb);  sec.  17. 47  Stat.  736,  as 
amended  (12  U.S.C.  1437):  sec  2, 48  Stat  128, 
as  amended  (12  U.S.C.  1462);  see  5. 48  Stat 
132.  as  amended  (12  U.S.C  1464);  sees.  401- 
407. 48  Stat  1255-12ea  as  amended  (12  U.&C 
1724-1730):  sec  408. 82  Stat  6.  as  amended 
(12  U.S.C  1730a);  sec.  1204. 101  Stat  882  (12 
U&C  3806);  Reorg.  Plan  No.  3  of  1947, 12 FR 
4981. 3  CFR.  1043-1948  Comp^  p.  1071. 

2.  Amend  Part  563  by  adding  a  new 
§  563.13-3  to  read  as  follows: 


IS63.19-3    SaiaofI    _        _ 
MortQasa  CocporaUon  PrafanM  Slock. 

(a)  An  insured  institution  that  fails  to 
satisfy  its  minimiun  regulatory  capital 
requirement  as  set  forth  in  IS  563.13  and 
563.14  of  this  subchapter, 
notwithstanding  any  previously  granted 
capital  forbearances,  shall  not  sell  or 
buy  Federal  Home  Loan  Mortgage 
Corporation  preferred  stock  except  as 
approved  by  the  Principal  Supervisory 
Agent  or  his  designee,  subject  to  the 
concurrence  of  the  Office  of  Regulatory 
Activities.  The  Principal  Supervisory 
Agent  or  his  designee,  may  impose  any 
conditions  he  deems  appropriate  in 
granting  such  approval,  subject  to  the 
concurrence  of  the  Office  of  Regulatory 
Activities. 

(b)  An  insured  institution  that  fails  to 
satisfy  the  regulatory  capital 
requirement  set  forth  in  {{  563.13  and 
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563.14  of  this  subchapter  shall  make 
written  application  to  the  Principal 
Supervisory  Agent  for  permission  to  buy 
or  sell  preferred  stock  of  the  Federal 

>    Home  Loan  Mortgage  Corporation.  The 
written  application  shall  provide  the 
Principal  Supervisory  Agent  or  his 
designee  with  sufficient  information  to 
demonstrate  how  the  proposed  sale  or 
purchase  of  such  preferred  stock  will 
affect  the  overall  level  of  risk  of  the 

■    institution's  portfolio,  as  well  as  any 
additional  information  which  the 
institution  may  deem  relevant  to 
supervisory  review.  In  evaluating  the 
overall  risks  posed  by  the  sale  or 
purchase  of  preferred  stock  to  the 
institution's  portfolio,  the  Principal 


Supervisory  Agent  or  his  designee  shall 
consider  the  purposes  for  which  such 
sale  proceeds  will  be  used,  the  effect  of 
investment  of  the  proceeds  on  the 
composition  and  quality  of  the 
institution's  asset  portfolio,  the 
institution's  growtii  plans,  the  likely 
effect  on  the  institution's  liquidity,  as 
well  as  any  additional  relevant 
information  the  Principal  Supervisory 
Agent  or  his  designee  may  seek  in 
evaluating  overall  portfolio  risk. 

(c)  Except  as  approved  by  its  Principal 
Supervisory  Agent  or  his  designee, 
subject  to  the  concurrence  of  the  Office 
of  Regulatory  Activities,  an  insured 
institution  tiiat  fails  to  satisfy  its  fully 
phased-in  regulatory  capital  requirement 


as  set  forth  in  §5  563.13  and  563.14  of 
this  subchapter,  notwithstanding  any 
previously  granted  capital  forbearances, 
shall  not  be  permitted  to  declare  a 
dividend,  repurchase  its  own  stock,  or 
take  any  equivalent  action  that  might 
impair  its  ability  to  attain  its  fully 
phased-in  regulatory  capital  requirement 
unless  it  has  first  subtracted  any  gain 
realized  from  the  sale  of  Federal  Home 
Loan  Mortgage  Corporation  preferred 
stock  from  its  earnings. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 
Assistant  Secretary. 

[FR  Doc.  88-16701  Filed  7-21-88;  9:54  am] 
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